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This    sectiofi   of   the    FEDERAL    REGISTER 
contains   regulatory   documents   fwving 
general  appbcabilrty  and   teg&:  eftoct.   most 
of  wtich  are  keyed  to  and  codified  m 
the  Code  of   Federal  Regulations,  which  is 
pobltshed   under    50   trtles   pursuant   to   44 
use     1510 

Trie  Code  of   Federal  Regulations  is  soW 
by   the   Superintendent   of   Documents 
Prices   of   new   books   are   hsted   in   the 
first   FEDERAL   REGISTER   issue   of  each 
week 


DEPARTMENT  OF  AGRICULTURE 
Agticuttural  Marketing  Service 
7  CFR  Part*  959  and  980 

(FV-«»-O10) 

Onions  Growm  In  South  Texas  and 
Onions  Imported  Into  the  United 
States;  Change  in  Effective  Period  of 
Handling  Regulation  and  Import 

Regulation 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule 


summary:  This  rinal  rule  chanj?es  the 
effective  period  of  ihe  handling} 
rcguldtion  for  onions  grown  in  South 
Tfxas  to  March  1  through  May  20.  The 
current  period  is  from  March  10  through 
June  15  of  each  season  with  all  but 
container  requirements  terminating  on 
May  31  Earlier  maturing  vaneties  have 
enabled  producers  and  handlers  to 
h.irvpst  and  ship  earlier  to  take 
a  Ivantage  of  generally  higher  prices  in 
Pcirly  spnng.  The  committee  believes 
changing  the  effective  period  of  quality 
rf-quirements  will  help  to  maintain  the 
quality  of  8U(.h  early  shipments. 
Terminating  the  handling  regulation  on 
May  20  will  relieve  restrictions  on 
handlers  during  the  latter  part  of  the 
season.  The  onion  import  regulation  also 
Will  be  amended  to  make  appropriate 
conforming  changes. 
EFFCCnve  date:  March  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  F  Matthews.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  Room  2525-S.  Washington. 
DC  20090-6456,  telephone:  (202)  447- 
2431. 

SUPPLEMENTARY  MFORMATION:  This  rule 
IS  effective  under  Marketing  Agreement 
No  143  and  Marketing  Order  No  959  (7 
CFR  Part  959)  both  as  amended, 


regulating  the  handling  of  onions  grown 
in  designated  counties  of  South  Texas. 
The  marketing  agreement  and  order  are 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  hoth  statutes  have  small  entity 
onentation  and  compatibility. 

T^ere  are  approximately  35  handlers 
of  South  Texas  onions  subject  to 
regulation  under  the  marketing  order, 
and  approximately  75  onion  producers 
in  the  South  Texas  production  area. 
Also,  there  are  about  25  onion  importers 
subject  to  the  requirements  of  the  onion 
import  regulation.  The  Small  Business 
Administration  (13  CFR  121.2]  has 
defined  small  agricultural  producers  as 
those  having  annual  gross  revenue  for 
the  last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
South  Texas  onions  and  importers  of 
onions  may  be  classified  as  small 
entities. 

The  South  Texas  Onion  Committee 
met  on  October  19,  1988,  and 
unanimously  recommended  a  change  in 
the  effective  oeriod  of  the  handling 
regulation.  The  regulation  currently 
begins  March  10  and  ends  June  15  of 
each  season,  with  all  but  container 
requirements  terminating  on  May  31. 

The  committee  proposed  beginning 
the  effective  period  10  days  earlier,  on 
March  1  of  each  season.  In  recent  years, 
several  new  varieties  of  onions  have 
been  developed  that  mature  slightly 
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earlier  than  older  varieties  in  general 
use.  The  Texas  spring  crop  provides  the 
first  new-crop  onions  for  each  season. 
previous  shipments  being  drawn  from 
storage  stocks.  Because  of  this,  prices  «t 
the  beginning  of  the  spring  season  tend 
to  be  higher  than  later  in  the  season 
Thus,  earlier  maturing  varieties  can  give 
shippers  a  competitive  advantage  by 
providing  them  with  a  product  to  ship 
when  prices  are  the  highest 

Moreover,  because  of  a  universitv- 
conducted  selective  onion  breeding 
program  that  has  been  earned  on  for 
over  a  decade,  even  earlier  varieties 
may  soon  be  developed  Although  eariy 
March  shipments  are  not  usually  heav\ 
relative  to  mid-season  volume.  lhe>  are. 
nevertheless,  significant  T^e  committee 
believes  that  the  marketing  order 
standards  of  quality  should  apply 
especially  to  early  onions  to  forestall 
shipments  of  poorer  quality  produce 

The  committee  also  recommended 
changing  the  termination  date  of  ail 
provisions  of  the  regulation  from  June  15 
to  May  20.  This  will  be  of  particular 
benefit  to  the  late  shippers.  pnncipaiK 
those  from  the  Leredo  and  Winter 
Garden  distncts.  The  early  and  mid- 
season  crop  is  produced  in  the  Lower 
Rio  Grande  Valley,  which  generalK 
accounts  for  about  85  percent  of  the 
total  Shipments  in  the  1987-88  season 
totaled  5.731.267  fifty-pound  equiva!en' 
bags.  The  remaining  crop,  generaliv  15 
percent,  is  produced  in  the  Laredo  and 
the  Winter  Garden  distncts.  Shipmen*s 
in  the  1987-88  season  from  those 
districts  totaled  915.278  fifty-pound 
equivalent  bags.  These  are  the  last 
regulated  shipments  to  leave  the 
production  area  each  season  Shiprrients 
made  towards  the  end  of  the  season 
tend  to  bnng  lower,  and  sometimes 
much  lower,  prices,  hence  lower  retu.'-'-.? 
to  growers.  Moreover,  mspection  costs 
tend  to  be  higher  due  to  the  distancF  .  f 
the  Laredo  and  Winter  Garden  distnct 
handlers  from.  Federal-State  inspection 
facilities.  Relieving  handling  restnrtionp 
during  the  latter  part  of  the  season  whtT 
prices  are  generally  low  will  be  of 
benefit  to  late  producers  and  handlers 
and  is  not  expected  to  ad\erse!y  affect 
the  overall  objectives  of  the  program. 

Section  8e  of  the  Agricultural 
Marketing  Agreement  Act  of  1937 
requires  that  when  certain  domestically 
produced  commodities,  including 
onions,  are  regulated  under  a  Feder;.! 
marketing  order,  imports  of  that 
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commodity  mu«t  meel  th»"  s.inic  m 
i(im[)*ir<it)le  grade,  size,  qu.iht)   or 
mrttunly  requirement*.  S<'<  turn  ftc  hIso 
provides  that  whenever  two  or  more 
marlrptinji  order*  reRiilatinR  a 
commodily  produced  m  different  areas 
of  th»"  United  Strtlt'H  Hrt-  i  otu  iirrvnllv  in 
effect,  the  S«'(  re'nr>  nhr)!!  drterniine 
v\hi(  h  i)f  the  drc.n  p!n(!;ii  (■■«  the 
I  iinuiindify  in  niiisl  ilirei  t  '  unipe'itiiin 
v\iih  the  impurtrd  (  ommodilv    Inipiirt;* 
then  nuist  meet  !he  ij',i<il:t>  s'.indiird'i  net 
for  thrtt  p.iriK  uliir  nre,! 

In  the  CMHe  of  onions,  the  i  iirrent 
(itiion  iniport  re>{ul<ili(ui  l""  CVH  ^*>*)  IP) 
•  pel  ifies  ihrti  iriiporl  requirements  he 
tuised  on  those  in  effec  I  for  onions 
priHlui  eil  m  deHinnHleii  i.ounlies  in 
iddho  >ind  Mrilhfur  County    Oreyon  T 
CFK  Purt  4.'^>m  (luring  the  period  |une  1 
thrnuKh  Vl.iri  h  H  ttnd  on  those  prudui  ed 
in  South  Texrts  f  V.VH  Part  95H1  iiurin« 
the  penoi)  Mrtr-  h  10  throuxh  May  it  of 
eai  h  >•■"' 

(ihanninx  liie  b«'mnnin«  date  of  the 
South  1  en  as  onion  handhn^  regulation 
will  have  no  effect  on  the  .inport 
regulation   Allhounh  the  South  Texas 
handling  regulation  will  heyjin  Man  h  1 
It  IS  found  lh.it  ()nion»  from  Idaho  and 
F.rfsterii  ( IreKon  will  continue  to  he 
predominant  in  the  marketplaie  ami  in 
direct  competition  with  imported  onions 
pnmanly  from  Mexii n.  from  Mart  h  1 
through  Mart  h  H  eai  h  leasiin 
A(  I  (irdmnly    no  change  to  the  import 
n*xuldlion  IS  net  essary  tiased  upon  the 
earlier  heninninx  of  the  Sviuth  Icxas 
handlinjj  r»'Kulalion 

However    the  termination  of  the  S<iuth 
Texas  handlinn  re^jidation  on  May  ^) 
rather  than  June  1  do»'s  affei  t  the  imptirt 
regulation   Sine  e  there  will  t)e  no  Texas 
onion  handlin>|  renidation  in  effei  t 
dunan  the  peru)d  May  21  thrtiugh  May 
.11    the  re(|uirement»  of  the  Idaho 
Oremm  prunram  will  prevail   Therefore 
It  IS  founii  that  imports  are  in  most 
direi  t  lompetition  with  Idaho  and 
Kaslern  Oregon  onions  for  the  penoti 
May  Z\  thnmxh  Man  h  9  and  South 
Texas  imions  for  the  penoti  Man  h  in 
thniunh  May  211   Ait ordinxly   onion 
import  retjuiremenla  will  t  han^f  to 
those  uraiie  anil  size  requirements 
eslahluihetl  uniler  the  marketing  order 
rexulatinn  i:ertain  desixnatid  ,  ./unties  in 
Idaho  anil  Malheur  ("t)unty   Oregon,  for 
the  period  May  21  ihrouKh  Mart  h  4  eaih 
year   anti  to  those  grade  antl  si^e 
reijuirements  estahlishetl  uniler  the 
marketing  order  regulating  onions  grown 
in  South  Texas  for  the  perioti  Man  h  10 
through  May  21)  eai  h  year 

.•\  I  hange  is  therefore  made  m  the 
language  of  {  '>«*)  11"  n]u\  p<ira graph  |h  1 
Appln  ability  to  impiTts  of  {  \\^\)  .122 

Ua.sed  on  the  ahove,  the  .Administrator 
of  .'WIS  has  delemiined  that  this  ai  tion 


will  nut  have  a  signifsi  ant  economic 
impat  t  on  a  siihstanti.ii  nuinher  of  small 
entities 

Notii.e  uf  these  at  tions  was  given  in 
the  [anuary  .11    IHW.  Federal  Rexisler  |.S4 
KK  4H2i1|  proviiling  interesled  persons 
until  Fehnjary  IS   19HS)   to  f;!c  written 
I  ommenl.s 

1  wii  t:omments  were  filed  p«'rtaining 
to  the  pniposetl  change  in  the  onion 
import  regulation  The  comment 
received  from  the  Idaho-Oregon  Fruit 
and  Vegetable  A.ssociation  was  in  favor 
of  the  proposed  change 

The  other  comment,  filed  on  behalf  of 
the  South  Texas  Onion  C^ommittee. 
onposeil  the  pn)posdl  that  onion  import 
requirements  continue  to  be  based  on 
lho»e  in  effet  I  for  onions  gn)wn  in  Idaho 
and  Oregon  thrtiugh  March  9  The 
(  ommittee  expressed  the  view  that  the 
import  requirements  should  be  based  on 
those  estaljlished  for  South  Texas 
onions  beginning  March  1  f)ecau8e  onuin 
imp.irts  from  Mexico  are  in  most  direct 
(  ompetition  with  onions  produced  m 
Texas  antI  are  intermingled  with  Texas 
onions  m  distnbution  channels 

An  analysis  of  USD.A  Market  News 
data  reveals  that  few.  if  any.  South 
lexas  onions  are  shipped  dunng  the 
first  nine  day"  of  March   On  the  other 
hand,  movement  of  hlaho  t^stem 
Oregt)n  onions  dunng  this  penod  is 
signifu.ant.  and  onions  frtim  this  source 
are  prevalent  in  most  major  markets 
ini  luding  Dallas,  1^)8  Angeles.  St   l^niis 
Denver,  and  Atlanta   These  are 
important  markets  for  Mexican  onions 
as  well  Shipments  of  South  Texas 
onions  typically  do  not  begin  in  volume 
until  mid  March   It  is  therefore 
'  nncluiied  that  imported  onions  are 
I  urrently  in  most  direct  competition 
with  Idaho-FKistem  Oregon  onions 
through  March  9  However,  it  is 
ret  iignized  that  shipments  frtim  South 
lexas  may  tiegin  earlier  in  future 
seasons,  and  a  change  in  the  import 
requirements  could  become  necessary 

After  consideration  of  all  relevant 
informatum,  including  the  proposal  set 
forth  in  the  notice  and  comments  filed 
with  respect  thereto,  it  is  herf*f)y  found 
that  the  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  tne  declared  policy  of 
the  Act 

It  IS  hereby  further  found  that  good 
(  duse  exists  for  not  postptining  the 
effet  tive  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U  SC.  553)  in  that  (1]  shipments  of 
onions  grown  in  the  production  area  are 
exp4-cted  to  fiegin  abtiut  March  1.  (2)  to 
maximize  benefits  to  the  industry  this 
regulation  should  apply  to  as  many 
.shipments  as  possible  during  ihe 
marketing  season,  [i]  the  action  was 
pniptjsed  at  an  open  meeting  of  onion 


prtxfucers  and  handlers  jn  the 
production  area,  and  |4)  compliance 
with  this  regulation  requires  no  spec  lal 
preparation  on  the  part  of  haniUers 

List  of  Sub)e<.ts 

-  CFR  f\irt  ^S^ 

Marketing  agreements  and  orders, 
Onions,  Sciuth  Texas 

,'  CFR  Pari  980 

Vegetables,  Import  regulations 
Onions 

For  the  reasons  set  forth  in  the 
preamble,  7  CVR  Parts  959  and  9fl0  are 
hereby  amended  as  follows 

1  The  authonty  citation  for  7  CFR 
Parts  959  and  980  continues  to  read  as 
follows 

,^ulh^)^ty   S»-i »   ^-^'*  4«  St.il    11    as 
H mended,  7l'SC  8in-6-4 

PART  95»— ONIONS  GROWN  IN 
SOUTH  TEXAS 

2  S«'ction  9.59.322  is  amended  by 
revising  the  introductory  paragraph  and 
the  first  sentence  of  paragraph  (i)  up 
thniugh  the  second  comma  to  read  as 

follows 

{959.32}    HandHng  regulation. 

Dunng  Ihe  penod  beginning  March  1 
and  ending  May  20.  no  handler  shall 
package  or  loati  onions  on  Sunday,  or 
handle  any  onions,  except  red  vaneties, 
unless  they  comply  with  paragraphs  (a) 
through  Id)  or  (e)  or  (f)  of  this  section 

•  •  •  •  • 

[\]  Applicabiht)  to  I !V ports  Dunng  the 
period  l)egmning  March  10  and  ending 
May  20.  of  each  year,   *    *    * 

PART  980— VEGETABLES;  IMPORT 
REGULATIONS 

3  Section  980  117  is  amended  by 
revising  paragraphs  lal(21  and  |li)|l)  and 
(2)  to  read  as  ftillows 

S9M.117    Import  regulations;  onions. 

(a)   •   •    • 

(2)  Therefore,  it  is  hereby  determined 
that  Imports  of  onions  dunng  the  May 
21  through  March  9  penod  are  in  most 
direct  competition  with  the  marketing  of 
onions  produced  in  designated  counties 
of  Idaho  and  Malheur  County,  Oregon, 
covered  by  Marketing  Order  No  958.  as 
amended  |7  CtTl  Part  958),  and  dunng 
the  March  10  through  May  20  period  the 
marketing  of  imported  onions  is  in  most 
direct  competition  with  onions  produced 
in  designated  counties  in  South  Texas 
covered  by  Marketing  Order  No  959,  as 
amended  (7  Cf-'R  Par'  959) 

lb)   •    •    • 

(1)  Dunng  the  penod  May  21  through 
March  9  of  each  marketing  year. 
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whenever  onions  grown  in  designated 
counties  in  Idaho  and  Malheur  County, 
Oregon,  are  regulated  under  Marketing 
Order  No  958.  imported  onions  shall 
comply  with  the  grade,  size,  quality,  and 
matunty  requirements  imposed  under 
that  order, 

(2)  Dunng  the  period  March  10 
through  May  20  of  each  marketing  year, 
whenever  onions  grown  in  designated 
counties  in  South  Texas  are  regulated 
under  Marketing  Order  No.  959. 
imported  onions  shall  comply  with  the 
g'-ade,  size,  quality,  and  matiirity 
nquirements  imposed  under  that  older. 

•  •  •  •  • 

Dated  Febmary  24.  198* 
R.>ber1  C.  Kaeney, 

Deputy  Dipoctor.  Fruit  and  VtHetabh 

D' vision. 

[FR  Doc.  89-4731  Filed  2-28-89.  8:45  am) 

BiLUMQ  COM  S4K>-aa-« 


Farmers  Home  Administration 

7  CFR  Parts  1809,  1922,  1944,  1945  and 
1965 

Appraisal  of  Single  Family  Residential 
Property 

aoency:  Farmers  Fiome  Administration. 

ISDA. 

ACTKMt  Final  rule. 

Sumimary:  The  Fanners  Home 
Administration  (Fml-LA)  amends  its 
appraisal  regulations  to  reflect  minor 
changes  in  appraisal  regulation  content. 
The  changes  enhance  and  strengthen  the 
Agency's  mtemal  appraisal  process  and 
improve  the  overall  quality  of  single 
family  housing  appraisals.  The  intended 
effect  of  this  action  is  to  improve  FmliA 
appraisal  regulations  regard'ng  the  use 
of  comparable  sales  data  and  to  adopt  a 
new  appraisal  format  common  to  the 
real  estate  lending  industry,  including 
other  federal  government  agencies. 
EFFECTIVE  DATE:  March  31,  1989. 
FOR  FURTHER  INFORIKATION  CONTACr. 
Ncdl  A  Hdves.  Jr.,  Senior  Loan 
Specialist,  Home  Ownership  Branch. 
Single Fflmily  Housing  Processing 
Division,  Farmers  Home  Administriition. 
I'SD.A,  Room  5344,  South  Agriculture 
B'jilding,  14;h  Street  and  Independence 
Avenue  SVV  ,  Washington,  DC  2n2.Stl. 
t.  lephone  (202)  382-1474. 
SUPPLEIMENTARY  IMFORMATiON:  ThiS 
a  tion  has  been  reviewed  under  USDA 
procedures  established  ir  Department 
R  'gulation  1512-1  which  implements 
Executive  Order  12291.  and  has  been 
classified  as  "nonmajor."  This  action 
will  result  in  an  annual  effect  on  the 
economy  of  less  Lhan  $100  million  and 
v^  ill  neither  result  in  a  major  increase  in 


cost  or  prices,  nor  adversely  affect 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  There  is 
no  impact  on  proposed  budget  levels, 
and  funding  allocations  will  not  be 
effected  because  of  this  action. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  Nea'l  Sox 
)ohnson.  Acting  Administrator,  FmHA. 
has  determined  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  proposed  regulation 
changes  primarily  affect  residential 
appraisal  processing  by  FmHA  staff 
appraisers. 

Subpart  C  of  Part  1922  is  amended  to 
incorporate  internal  management 
changes  which  affect  the  use  of 
comparable  sales  data.  Marshall  and 
Swift  "Square  Foot  Appraisal  Form" 
form  number  changed  from  AP  1007  to 
1007,  changes  incorporated  in  Form 
FmFLA  1922-8,  currently  titled 
"Residential  Appraisal  Report"  and 
renamed  to  "Uniform  Residential 
Appraisal  Report",  and  including  minor 
changes  m  appraisal  regulation  content. 

Background 

A  proposed  rule  published  in  the 
Federal  Register  (53  FT^  23406)  on  June 
22. 1988.  invited  the  public  to  submit 
written  comments  for  the  Agency  to 
consider  with  regard  to  the  development 
of  the  final  rule.  Eight  (8)  sets  of 
comments  were  received  from  interested 
persons  representing  Professional  Real 
Estate  Appraiser  Organizations. 
Professional  Surveyors  and  FmH.'K 
employees. 

Discussion  of  Comments 

1.  One  respondent  suggested  changes 
to  the  provisions  of  §  1922.101 
concerning  employee  appraisal 
authorizations  versus  employee 
demonstration  of  skills  and  training, 
prior  to  a  State  Director  review  and 
delegation  of  appraisal  authority  to  the 
employee. 

The  Agency  believes  that  §  1922.101 
pre  .ides  State  Directors  with  the 
necessary  administrative  controls  and 
flexibility  to  institute  and  establish  an 
on-going  appraisal  review  and  training 
program  which  meets  the  overall 
objectives  of  the  regulation.  Therefore, 
the  suggested  changes  were  not  adopted 
by  the  Agency  at  this  time. 

2.  One  respondent  recommended 
modification  to  §  1922.101(c)  relative  to 
providing  photographs  of  the  subject 
property.  Section  1922.101(c)  was 
modified  and  deletes  reference  to 
photographs. 


Section  1922  105fc)(6)  sets  forth  the 
photographic  requirements  for  the 
completion  of  all  residential  appraisals. 

3.  One  respondent  expressed  concern 
over  dwelling  repair  policy  contained  in 
Subpart  C  of  Part  1965  of  this  chapter 
versus  5  1922  101(c)  requirements  on  the 
completion  of  residential  appraisals  on 
an  "as  developed"  basis 

The  respondent's  concern  is  a  loan 
processing  issue  under  Subpart  A  of  Part 
1944  of  this  chapter.  The  comment  is 
appreciated  but  is  beyond  the  scope  of 
the  changes  proposed  at  this  time.  It  is 
suggested  that  the  respondent  provide 
comment  in  accordance  with  the 
pending  major  revisions  to  Subpart  A  of 
Part  1944,  which  will  be  published  in  the 
Federal  Register  as  a  proposed  rjle  at 
later  date. 

4  One  respondent  suggested  changes 
to  the  definitions  of  appraisal  terms 
contained  in  j  1922.102. 

The  Agency  adopted  the  suggested 
change  for  the  definition  of  depreciated 
replacement  cost  and  modified 
§  1922.102(0  by  inserting  the  words  "less 
deductions  for  depreciation'  between 
the  words  "cost"  and  "of  in  the  text. 
Suggested  definition  changes  on  final 
reconciliation/estimated  \alue,  program 
definition  of  dwelling  size  highest  and 
best  use  of  the  site,  including  additional 
definitions  presently  not  contained  in 
§  1922.102.  were  not  adopted  by  the 
Agency.  The  provisions  of  §  1922.102 
will  adequately  serve  the  .Agency's 
residential  appraisal  process  and 
additional  modification  is  not  necessary 
at  this  time. 

5.  Two  respondents  suggested  changes 
to  §  1922,105  ct:)nr,eming  photographs, 
inspection  and  property  information 
gathered  in  evaluating  the  subject 
property. 

Photographs  of  the  subject  property 
are  adequately  addressed  in 
§  1922.105(c)(6)  of  the  regulation.  The 
necessity  to  require  photographs  which 
provide  front,  rear  and  side  views  of  the 
property  will  enhance  the  overall  quality 
of  the  residential  appraisal  process. 
including  off  site  appraisal  reviews 
conducted  by  the  Agency. 

Realignment  and/or  consolidation  of 
§  1922  105iL)(4)  with  §  1922.105(c)(2)  and 
§  1922.105(c)(3)  versus  §  1922,105fb)(3). 
was  not  adopted  by  the  Agency.  These 
suggestions  will  be  evaluated  and 
considered  in  the  next  major  rewrite  of 
the  regulation. 

6.  One  respondent  suggested  that 

§  1922  105(a)  be  revised  to  stipulate  that 
infor.Tiotion  gathered  by  en  appraiser,  as 
defined  in  §  1922.101(a)  for  the 
completion  of  an  appraisal  assignment 
in  accordance  with  the  provisions  of 
§  1922  104(a)(10).  §  1922.105(l)(ii)  and 
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4  1'):.'  ',llf>(;»)(l-Vlil    hi'  prnvuli'd  !i\  n 
liceiis.'d  >ir  rfH!sltT»'(i  prfjfi'ssi.  n'.i ! 
8',.r\  '■\  iir  i:)    !■  '  iiri!,)n<  ••  v\  ''^  .<;  ;i.ii  able 
SVi'i'  i.iw 

Our  ,\Ht'n(y  bflifvcn  thnl 
J  IMjj  l()'i(^)  (liied  not  rvmiin-  mklilionMl 
rtnisMin  ,i'  'his  'ii;ie   Ir.fiirnuituin 
rci(iiirf(!  til  (ifrfiirni  tin  Hppropruile 
I'i  iiiii.iii.in  i)f  li  rfsiiicntuil  HpprHisdl 
,^s'^l^Il^n'lll  is  ii4ii,il!v  proviiit'd  hv  the 
rciiifor,  conirm  'ur    sillpr  ailii/nr 
|viri  hdscr  inviiiM-i!  m  the  r>'til  rstalf 
♦runs.K  tidti    Kxpcnsf  Htid  pnx  urfiPfiil 
nf  Hill  h  infiirnirtlinii  is  ihf  biiriicn  uf  ihf 
p-«rtit'»  assDcintfd  with  the  rt-dl  csliiti- 
trans«<:tion  who  arp  sffkiriK  firiiim  inl 
issHliim  t*  frnii!  iiiir  Ant'iu:y 

1  i-K.il  dcsi  1  iptiiiiis  lilff(ls). 
[initi-sHum.il  prtip<'r1\  survey*  ami 
.nidilional  silf  uifiiri     .turn  is  obl.imed 
(mm  official  Ctmii  Umisf  rft.iini.s  and  or 
olhiT  State  and  Krdfral  AxfUi  i>'s    to 
\  alidatf  thr  aiitf-.ciiin  ity  of  the 
I'lfuniiation  vshu  h  is  iiu  nrporatfd  into 
the  rfsideiilial  appraisal 

KinM.'X  appraiHt-rs  ar«-  imt  authorufd 
to  prrfurm  pn-fiss:  ■:■  i:  ;'r..i>.T»\  si,  M'VH 
in  (  on|uni.lioii  with  ihi'ir  (issiyu'd  il.ilit's 
whil*"  employ  i-d  liy  thi»-  Akvui  ;    In 
addition,  a  poti'iilial  (.oiiflict  of  iiittTfst 
siuaiioii  would  exist  in  the  event  FniH.A 
rippraisers  were  In  eiised  in  ai  rordan(  e 
with  applii  able  Stale  law  and  ^x-miitted 
to  (  ondurt  a  professional  properly 
survey  m  conjunc  tion  with  a  resilient;  tl 
appraisal  assiHii.'TienI    Thervforv.  our 
A^eni  y  believes  that  the  intent  of 
5  \^iZ2  10.S(al  I*  I  lear  and  adeijuate 
traiMinx  had  been  provided  to  all  Knili.X 
/ippridters  renardinn  the  (.onipilattun  of 
Am  i.Tnenlaliun  neede<l  to  complete 
rrsi,!t!i!ial  appraisal  assignments 

"■    Six  resp<indents  rei  onimeniied 
I  ha  lines  to  J  1').'.!  M '!  a  il  1  !  i  oiu  erninx 
short  lived  aiul  long  lived  deprri  i.il;.  ii 
on  residential  properties 

I  he  .'Vxe.K  V  has  nnxiified  I's 
ri-^ulation  in  response  to  these 
rei  omnienilaiions  to  reipiire  ph\  sn  .il 
deprei. latum  estimates  in  sirui  lures  with 
an  effe<;tive  a««  of  5  year*  in  lieu  of  the 
proposed  effei  live  age  of  1  year   In 
addition   the  .'Vnem  v  mo(iified  the  last 
senten.e  m  5  ViM  liria)ill  to  read  as 
follows 

"Short  lived  and  Iomk  lived 
ileprei  lation  s.  hi-dules  will  be 
completed  on  i  omparable  pro[)erties 
p.'ov  id rd  the  effei  live  age  is  ov  er  S 
yi'.irs  tinti  tfie  .ippraiser  nains  ai  cess 
into  tiie  profx'rty  to  v.ilidate  the 
I  ondition   uul  actual  age  of  the  short 
lived  I  omponent*    If  ai  i  ess  to  liie 
jToperty  i  annot  be  oblamed,  document 
ai  I  essibilily  on  Form  Fmt  iA  \'^ZZ   \Z 
iKebT  lo  Form  Fnill.V  1422-12,  reverse 
Side  ) 


B  One  respondent  recommended 
(  han«es  to  $  T122  107(h).  relative  to 
depreciation  entries  in  the  sales 
i.nnip.inson  section  of  J'omi  Fn'.tl.\ 
1112.:  -H  anil  Form  UXr 

Ihe  .Agency  adopts  the 
recommendation  and  modifies  all 
references  in  5  1922.1(r(b|  which 
currently  read  as  "will  be"  to  read  as  "is 

also  ' 

'1   Four  respondents  recommended 
that  $  U)22  lOW(a)  retain  the  District 
Director  exception  authonty  to  grant  the 
use  of  FmH.'N  comparable  sales  data   In 
addition,  one  respondent  expressed 
(  oni  em  thai  the  Agency  utilize  FmH.A 
financed  comparable  sales  provided 
apprnpnate  adjustnients  were  made  to 
reflei  t  financing  terms 

The  Agent  v  lieci.Hion  to  grant 
exi  eption  authority  at  the  National 
Office  level,  as  proposed  in  the 
regulation,  will  strengthen  the  overall 
internal  management  of  residential 
appraisals  and  promote  improvement  in 
the  management  of  the  comparable  sale 
d.ita  base   FndlA  financed  comparable 
salts  may  be  authonzed  in  accordance 
with  the  provisions  of  the  regulations  sel 
forth  in  the  proposed  rule 

11)  One  respondent  recommended 
I  hanges  in  }  1M22  l(»W(at  ( otu  eniing  the 
seijuence  of  adr.cstmenls  to  (  omptirablc 
sales  data 

I  he  Agency  adopts  the 

rei  ommendation  to  reflect  initial 
ad|ustments  for  linancmg  concessions. 
IlITie  of  sale    location  and  physu:al 
rharactenslics,  in  accordance  with  the 
I  hronological  order  of  ad|us!menl 
categories  identified  lui  Form  hmH.A 
1922  « 

II  ( )ne  reipoiident  expressed  concern 
regarding  {  1422  l(»l|i  |.  which 
introdui  es  the  Ini  ome  Approai  h  used  in 
ionium  lion  with  FmllA  inventory 
properties  classified  as  "non  program  " 

I  ndl.A  inventory  properties  i  lassified 
as    noil  program   are  typically  sold  to 
investors  for  rent.d  purj>o8es    I'berefore 
Ihe  Income  Approach  which  is 
ini  oqioraled  into  the  FmlFA  r»'sidential 
.ipp'.csal  ;"■,  ,  iss    will  enable  Ihe 
acrr.i  ser  '  ■  n  ,ike  necessary 
ad|ustmenls  for  r»'al  estate  market 
trends  attributed  to  income  producing 
properties. 

12   Two  respondents  suggested  th.il 
i  1422  no  ai  (  ommodale  nexiljilily  In 
the  ulilizaiton  of  the  income  approach  to 
value,  ini  luding  the  final  reconciliation,' 
estimated  market  value  section,  when 
completing  non  program  residential 
appraisals. 

rhe  Agetu  y  believes  that  F.xhibit  H.  of 
this  subpart,  provides  adequate 
guidanc*-  and  flexibility  on  the  income 
approach  to  value  on  non  program 


residential  property   §  1922.1  l()(dj  was 
changed  to  accommodate  the 
reconciliation  of  the  three  approaches  to 
value  for  non  program  residential 
appraisals  Additional  language  was 
added  to  this  section  which  reads  as 
follows 

"Non-program  property  appraisals, 
utilizing  Ihe  income  approach  to  value  in 
accordance  with  Exhibit  B,  of  this 
subpart,  will  have  the  estimated  market 
value  documented  in  the  reconciliation 
section  of  Form  FmHA  1922-8.  Non- 
program  property  appraisals  which  do 
not  utilize  Ihe  income  approach  to  value 
due  to  a  lack  of  comparable  sales  data 
will  have  the  final  reconciliation/ 
cstinidled  market  value  derived  from  the 
sales  comparison  and  cost  approaches 
to  value". 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No  10  410.  "l/iw  Income  Mousing 
Uians  |S*'ction  502  Rural  Housing 
Loans)  "  For  the  reasons  set  forth  in  the 
Final  Rule  related  Notice  to  7  CFTl  Part 
.KtlS.  Subpart  V.  48  HlZPllS.  June  24. 
l<i}u.  this  program /activity  is  excluded 
from  the  scope  of  Executive  Order  12372 
which  requires  inlergovemmer.,al 
consultation  with  State  and  local 
officials. 

This  diK  anient  has  \.>een  reviewed  m 
accordance  with  7  CVR  Part  1940. 
Subpart  G.  "Flnvironmental  Program."  It 
IS  Ihe  determination  of  FmHA  that  this 
action  does  not  constitute  a  ma|or 
Federal  action  signific-antly  affecting  Ihe 
qu.ilifly  of  the  human  environment  and 
in  ai  (  ordance  with  the  National 
F.nvironmrnlal  Policy  Act  of  1969.  Puh 
L  Wl-190.  an  Environmental  Impact 
Statement  is  not  n^quirpd 

Ijsl  of  Subjects  in  7  CFR  Parts  1809. 
1922.  1944.  1945.  and  1965 

Loan  programs— /V^riculture.  Real 
property— Appraisals.  Rural  areas.  Ixian 
programs — Housing  and  community 
development,  l^w  and  moderate  income 
housing.  Rural  housing.  Home 
improvement.  l.ow  and  moderate 
income  housing — Rental.  Mobile  homes. 
Mortgages.  Subsidies.  Agriculture. 
Disaster  assistance.  Administrative 
practice  and  procedure  and  Foreclosun- 

1  herefore.  Chapter  XVIIl.  Title  7  of 
Ihe  Code  of  Federal  Regulations  is 
amended  as  follows 

1   The  authority  citations  for  the  Parts 
1809  1944.  1945.  and  1965  continue  to 
read  as  follows;  / 


PART  18(»-H  AMENDED] 

Authority   :  H  S  C   1489  42  l'  S  C  14W:  5 
US  C   Ml:  7  cm.  2.23.  7  CH<  2  70. 


PART  1944— {AMENDED] 

Authority:  42  U  S.C.  1480;  5  U  S  C  301;  7 
era  2.23.  7  CFR  2.70. 

PART  1945— {AMENDED] 

Authority:  7  U.SC.  1989;  42  U  S.C  1980;  5 
US  C.  301;  7  CFR  2.23;  7  CFR  2,70. 

PART  1965-[  AMENDED) 

Authority:  7  U  S  C  1989:  42  US  C  1980:  5 
U  S  C.  301;  7  CFR  2.23;  7  CFR  2.70. 

CHAPTER  XVII>— {AMENDED! 

2.  7  CFR  Chapter  XVIII  is  amended  by 
changing  the  title  of  Form  FmHA  1922-8 
from  "Residential  Appraisal  Report"  to 
read  "Uniform  Residential  Appraisal 
Report"  in  the  following  places: 

§  1809.1     (AmendMll 

(a)  Part  1809,  Subpart  A,  §  1809.1(b). 

§  1944.30    lAincrKlMl] 

(b)  Part  1944.  Subpart  A.  §  1944.30(a). 

§1945.175    {Amended] 

(c)  Part  1945.  Subpart  D, 
§  1945.175(c)(1). 

§  1965.12    [Amended] 

(d)  Part  1965.  Subpart  A,  §  1965.12(f). 

§  1965.65    (Amended] 

(e)  Part  1965,  Subpart  B. 
§  196565(0(12). 

§1965  110    (Amended] 

(f)  Part  1965,  Subpart  C.  §  1965.n0(c). 

PART  1922— GENERAL 

3  The  authonty  citation  for  Part  1922 
IS  revised  to  read  as  follows: 

Authority:  42  U  SC  1480;  7  CFR  2.23.  7  CTO 

4.  Subpart  C  of  Part  1922  is  revised  to 

read  as  follows: 

Subpert  C— Appraisal  of  SIngJe  Family 
Residential  Property 

1922 101  Ceneral. 

1922.102  Definition  uf  appraisal  terms. 

1922  103  [Reserved! 

1922  104  Influences  on  value. 

1922  105  Steps  preliminary  to  viritjng  the 
appraisal 

1922106  [Reserved) 

1922 107  Depreciation. 

1922  108     AppraisHl  of  leasehold  estate. 

1922  109     Wnting  the  appraisal 

1922  110     Final  Reconciliation/estimated 

value 
1922  111     Abbreviated  appraisal  and  revising 

existing  appraisals 
1922  112-1922.150     jReservedJ 


Sec. 

Exhibit  A — Single  Family  Residential 

Appraisal  Manual  [Note] 

Exhibit  A-1— Single  Family  Residential 
Appraisal  Sequential  Analysis  [Note] 

Exhibit  B — Single  Family  Housing  Income 
Approach  [Note] 

Supart  C— Appraisal  of  Single  Family 
Residential  Property 

§  1922.101    General 

This  subpart  prescribes  the  policies 
and  procedure  for  appraisals  in 
connection  with  making  and  servicing 
Single  Family  Rural  Housing  (RH)  loans 
on  fee  simple  owned  nonfarm  and  small 
farm  real  properties,  and  on  leaseholds 
on  nonfarm  and  small  farm  real 
properties.  Property  will  be  appraised 
for  market  value.  In  no  case  will  an 
appraisal  be  made  without  inspecting 
the  property  and,  when  applicable, 
reviewing  all  plans  and  specifications 
for  proposed  improvements  to  the  site. 

(a)  Appraiser.  Only  an  employee 
designated  by  the  State  Director  or 
contract  appraiser  selected  by  the  State 
Director  as  authorized  by  the  Natior.a! 
Office  may  appraise  a  single  family 
housing  property. 

(b)  Employees  authorized  to  appraise 
under  this  subpart.  Employees  whose 
job  descriptions  contain  appraisal 
responsibilities,  after  receiving  the 
required  training  and  written  delegation 
from  the  State  Director,  are  authorized 
to  make  appraisals.  The  employee's 
immediate  supervisor  will  recommend 
the  employee  designated  to  make 
appraisals  after  determining  he  or  she 
has: 

(1)  Inspected  at  least  two  properties 
not  previously  used  by  Farmers  Home 
Administration  (FmHA)  for  sales 
comparison  and  completed 
corresponding  Forms  FmHA  1922-12. 
"Nonfarm  Tract  Comparable  Sales 
Data,"  for  those  comparables;  and 

(2)  Satisfactorily  prepared  at  least  two 
appraisals  on  Form  FmHA  1922-8. 
"Uniform  Residential  Appraisal  Report." 
and  Form  1007,  "Square  Food  Appraisal 
F'orm." 

(c)  Appraisal  report.  An  appraisal 
report  is  a  supportable,  defensible, 
written  report  as  of  a  specific  date  by  an 
appraiser  setting  forth  an  estimate  of  the 
value  of  a  property,  along  with 
documentation  supporting  the  value 
estimate.  The  basic  principles  and 
methods  of  appraising  real  estate 
outlined  in  this  subpart.  Exhibits  A,  A-1 
and  B  to  this  subpart  (all  available  in 
any  FmHA  office)  will  be  followed  in 
making  appraisals.  Use  Form  FmHA 
1922-8  for  all  appraisals  made  under 
this  subpart.  Attach  a  cost  calculation 
sheet.  Form  1007,  to  Form  FmHA  1922-8. 


The  appraisal  report  will  include  market 
data  on  comparable  sales  of  similar 
properties  in  the  sales  comparison 
analysis  section.  Use  three  comparable 
sales  if  available.  A  cost  calculation 
based  on  a  residential  cost  handbook  or 
building  valuation  manual  approved  by 
the  National  Office  is  required  for  all 
appraisals.  Appraisals  for  loan  making 
purposes  will  be  made  on  an  "as 
developed"  basis.  Appraisals  for 
foreclosures,  voluntary  conve\  ance. 
partial  release,  recapture,  etc..  will  be 
made  on  an  "as  is"  basis  Appraisals 
made  in  connection  with  voluntary 
conveyance  and  foreclosure  may  also 
contain  an  additional    as  developed" 
value  documented  in  the  reconciliation 
section  of  Form  FmllA  1922-8  if  repairs 
are  planned  prior  to  or  in  connection 
with  sale  of  the  property.  When  an  "as 
developed"  value  is  documented  in  the 
reconciliation  section  of  Form  FmHA 
1922-8,  a  list  of  the  repairs  and 
estimated  cost  of  the  repairs  must  be 
included. 

§  1922.102    Definition  of  aoDraiaai  terrrM. 

(a)  Depreciation — A  decline  m  market 
value  of  dwelling  and  related  facilities 
from  the  time  improvements  were 
constructed  to  the  time  an  appraisal  is 
made.  Depreciation  may  result  from: 

(1)  Physical  deterioration,  such  as 
wear  and  tear,  etc.,  to  a  structure  and 
other  site  improvements  th^t  are  subject 
to  deterioration. 

(2)  Functional  obsolescence,  such  as 
inadequacies  or  overadequacy  due  to 
size,  design,  style,  age:  changes  in  taste 
of  the  general  public;  the  high  cost  of 
heating  and  cooling  dwellings  that 
cannot  economically  be  made  energy 
efficient,  etc. 

(3)  Location/Economic  obsolescence 
IS  caused  by  forces  external  to  the 
property:  such  as  changes  in  use.  or 
poorly  maintained  properties  in  the 
neighborhood,  decline  in  area 
employment,  noise  or  other  pollution,  a 
decline  in  the  purchasing  power  of 
potential  buyers,  etc. 

(b)  Economic  life — When  applied  to 
single  family  dwellings,  the  normal  time 
a  dwelling  is  expected  to  remain 
suitable  as  a  residence,  taking  into 
consideration  a  normal  depreciation 
rate.  This  may  vary  significantly  from 
the  remaining  ph\  sical  life  of  Ihe 
structure.  Economic  life  minus  effective 
age  equals  remaining  economic  life. 

(c)  Effective  age — ^The  age  of  the 
dwelling  taking  into  account  any 
remodeling  or  refurbishment  that  has 
been  accomplished  or  is  planned  to  take 
place  immediately  and  deterioration  or 
abuse  of  the  property  that  will  not  be 
included  in  any  planned  improvements. 
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Kfferlivp  (tf^  uhuhHv  will  b*  less  than 
,t(  tiirti  SKI!  when  iignificiinl 
r<'iiirtM.shmeni  has  lakm  place,  or 
«r»-jliT  than  a(  tual  ay^  if  the  property 
h-is  .l»'lencirHl<*d  mort?  than  typi<  hI 
prop»Tti<»«  iif  ih«  ^ame  age 

(d|  FmnI  nr-*  ('.■?(  ilnUinr  f'stimtitf^i 
vci!:!i*  -  The  final  fsfimntf  of  mnrket 
v.iliif  rtftpr  wciKhinx  tht"  rt'lativc 
sijjnifu.ance.  supportHhility   and 
rrlirthihly  of  Iht"  maript  data  and  i  ost 
tHiprinK  hf"i    the  mo^t  prohahlc  prti  f  a 
priipiTly  *ho\ild  hnnx   as  of  a  npf-i  ifu. 
daltr.  In  a  <.or.'p«»ti'iv»'  and  iipfn  market, 
rtssnmmK  thf  buyer  and  »flU'r  arv 
priidcnt.  linnw!edKfrft)l»'  and  the  price  is 
niii  .iffei  ted  by  imdue  glimuliis  siii.h  .is 
fon-t-d  salH  oi  loan  inlerenl  subsidy 

(e)  Hcpnx/ucLon  cost — The  estuiialcl 
r.ost  (if  reprotlucmij  an  exact  diipln  ale 
or  replii.«  of  a  ulrwcture  umn^  ihe  same 
malenals.  i  on  .trucliun  standard*, 
quality  ot  workmanship,  layout,  design, 
and  incorporutinjj  all  the  deficiencies 
and  superadenuai  les  ifiini  tional 
ot)soles(:eni:el  of  the  »ub|ert  strm  lure 
Kepr-idiK  ti'in  rost  less  the  sum  of 
physical  depreciation,  functional  and 
fi  oniimic/locatiunal  absolescence 
eij.uils  depre<  lated  replacement  cost 
I  f)  l)ffjrf<  latfd  rr'filai  fnir  nt  cost — 
The  I  alrulrtled  cost  less  de<1u(  tions  for 
depreciation  of  replacinn  s  striK  tiirv  of 
eqiud  utility  that  conforms  to  present 
it, IV  s'andards   Krplai  ement  i  ost  may 
lie  smiulh  iiiitlv  less  th.in  the  cost  of 
repHKl^oiOK  an  oliier  outdated  stru(  ture 
or  a  I'ew  8tru(  ture  that  is  overtiuill  or 
does  not  conform  to  current  market 
st-iTJards. 

Ih)  Living  arrti   { 1 1  Fur  ajiprmsal 
purposes,  living  area  will  include  only 
finished  area  as  deliTnuned  by  the 
exterior  dimensions  of  the  dwellm« 

|J1  Knr  dwellm«  size  elixibilify 
delermmdtions.  Iiviiin  .ircn  is  defined 
differently  and  is  cmU  iil  ite.i  ris 
pn-s,  nbed  in  5  \'*%4  m   Subp.irt  A  of 
I'  irt  -['HA   of  this  chapter 

(hi  If,!-;,-.!  'ff  V(j/i;f'--  This  is  the 
value  of  the  landlord  s  rights  tu  the 
pr  •[  eri>  beinx  lease<i 


(ij  l.fiisrhi 


'ill —  1  t.is  IS  the  value 


of  the  tenant  I  rights  under  the  lease 
that  can  b«  lranferr«d  or  sold  to  .mother 
party 

()!  /v'cs  \lrrtitji property — The  site  arul 
ttll  miprovenients  to  the  site   iiu  I  uling 
the  dwelling 

(k|  Coat  calculation  manual — A 
manual   ir  handlnnik  publishe<l  on  a 
national  basis,  approve*]  by  the  National 
Office   that  is  iist'd  to  estimate  the 
depreciate*!  replacement  cost  of  single 
family  residential  structures  and  other 
lite  impnjvements 


S  1922.103     IRssfvsdl 

{1922.104     InfhMncMon 

(a)  Factors  Ui  bi^  considered.  (1) 
LiHotion.  Location  is  one  of  the  greatest 
innuences  on  real  pmperty  valu*.   A 
!o<  (ition  near  railroads,  commercial  or 
iniliistnal  plants,  landfills,  cemeteries, 
airports,  etc..  or  too  distant  from 
employment  opportunities  may 
adversely  affect  a  residential  property 
\alue   whereas  a  loi  ation  in  a  quiet_ 
residential  area  near  gtxid  employment, 
schools  shopping,  public  services,  etc.. 
may  enhance  property  value 

(21  Supply  and  dt-mand  If  the  market 
area  has  an  nversupply  of  residential 
properlies  and/or  building  sites  for  sale 
iir  depressed  economic  conditions  exist, 
a  negat.ve  efTed  on  pmperty  value  will 
normally  be  observed   When  the  supply 
of  residential  properties  or  suitatile 
tniildmg  sites  IS  short  and/or  the  general 
economy  is  good,  a  positive  effect  on 
residential  property  values  may  be 
observed 

I  J)  Hrplac^ment  cost  Cost  does  not 
directly  create  or  maintain  value, 
however,  cost  does  have  an  influence  on 
value  and  will  be  considered  when 
estimating  value  of  improvements  to  a 
site 

(4]  Hii^hfst  and  t>fst  usf  iif  the  silt' 
The  site  and  the  improvements  to  the 
site  will  be  valued  *4'par«!ely   However, 
for  loan  making  purposes,  the  value 
estimate  of  the  site  will  not  exceed  its 
value  as  a  residential  site.  l>«8ed  on 
market  data  on  actual  sales  of  similar 
residential  sites  in  the  area.  For  other 
than  loan  making  purposes,  when  an 
alternate  use  of  the  site  indicates  a  site 
value  greater  than  the  value  of  the 
improved  site,  the  higher  value  will  hv 
used. 

(5)  Actrued  dt-prvt  lulion  This  is  a 
combination  of  physical  deterioration, 
functional  and  economic/ locatlonal 
obsolescence 

[b]  i\t'  rt'stnrtions  h^sements.  nghts 
of  ways,  sulxiivisioii  covenants,  roning. 
and  deed  restrictions,  etc.,  affect  value 
(7)  i'tililifs   .'Vvail.ibilify,  reliability. 
quality  of  utility  service  and  cost  to 
obtain  suilab'"  water  supply,  sewer  g.is. 
elertncal  and  ot.ier  utility  services 
affect  value 

!Mi  TlO's-  iind  asseasntcnis  Tax  rates 
.iiiil  other  public  assessments  as 
compareil  to  rates  in  other  similar 
neigliborhoods  in  the  market  area  affect 
value 

(9!  Unmi^encitv  Similanties  to  other 
properties  m  the  neighborhood,  for 
example   a  property  overbuilt  for  the 
nelghborhoixl  in  an  older  or 
letenorsting  neighborhixKl  may  have  a 
value  less  than  its  replacement  cost 


110)  Site  Topography,  sire,  shape. 
drainage,  general  suitability  of  the  site 
and  site  view  for  residential  purposes 
and  site  development  in  addition  to  the 
dwelling  must  be  considered  in 
estimating  the  value  of  the  site 

(111  Financing  Terms,  availability  of 
funds,  interest  rates  and  cost  of 
obtaining  long  term  loans,  including  but 
not  limited  to  FmHA  RH  loans,  have  an 
influence  on  the  value  of  property 

(12)  Construction  Ijving  area,  room 
Hrrangement.  garages,  porches,  built  m 
equipment,  storage,  parking  facilities, 
basement,  quality  of  construction,  and 

value  in  use    of  certain  energy  efficient 
and/or  solar  items  affect  value  Fxhibit 
A  of  FmHA  Instruction  1922-B 
(available  in  any  FmllA  office)  will  be 
used  when  estimating  value  in  use  of 
any  component  described  in 
S  1944  16(g)(2)  of  Subpart  A.  Part  1944  of 
this  chapter 

(13)  Strt^et  improvements.  Street 
impmveraents  adjacent  to  the  property 
and  the  type  of  roads  leading  to  the 
neighborhood  affect  value. 

(b)  Factors  not  to  he  considered.  (1) 
Amount  of  existing  liens  or  debts 
secured  by  the  property: 

(2)  Proposed  sale  pnce  or  bid  amount 
to  build  the  structure: 

(3)  .Amount  of  FmHA  loan  requested. 

(4)  Sex.  age,  race,  national  ongin. 
color,  religion  or  handicapls)  of 
residents  of  the  neighborhood  or 
community,  and 

(5)  .Appraisals  for  vcrtuntary 
conveyances  and  foreclosure  will  not 
reflect  any  consideration  of  a  forced 
sale,  unpaid  balance  of  FmHA  loanls), 
other  liens  agaiiis;  tl.c-  property,  or  cost 
of  acquisition 

{1922.105    Slepe  pre»t»n*n«ry  to  mrrltlnfl  the 

appraisal. 

The  appraisal  will  be  made  only  when 
sufficient  information  has  been 
developed  to  enable  the  appraiser  to 
properly  evaluate  the  property 

(a)  Basic  m forma tiuii  on  property.  As 
a  minimum,  the  property  legal 
de.scnption,  address,  plat,  subdivision 
and  'or  neighborhood  map.  tax 
infomiation.  recording  information,  and 
complete  plans  and  specifications  of  any 
planned  improvements  should  be 
obtained  by  the  appraiser  prior  to 
beginning  the  appraisal. 

(b)  .■\nalysis  information  The 
appraiser  will  consider  general 
economic  conditions  of  the  market  area 
and  obtain  additional  information  which 
he  or  she  considers  pertinent  to  the 
appraisal.  The  appraiser  should  examine 
the  community  and  the  neighlwrhood 
before  inspecting  the  site. 


(1)  Community  analysis.  The 
appraiser  needs  pertinent  information 
about  the  history  and  growth  of  the 
community.  The  collection,  analysis  and 
interpretation  of  community  data  helps 
the  appraiser  to  determine  the  relative 
competitive  positon  of  a  property  in  the 
total  market.  A  knowledge  of  how  and 
why  the  community  grew  and  an 
understanding  of  its  economic  trends 
enables  the  appraiser  to  better 
understand  the  factors  influencing  the 
value  of  real  property.  The  community 
factors  to  consider  include: 

(i)  Population — increase  or  decrease: 

(ii)  Geography — i.e.,  topography,  etc.; 

(iii)  Roads  and  public  transportation 
service: 

(iv)  Employment  wages  and  other 
income  sources; 

(v)  Medical  facilities; 

(vi)  Schools; 

(vii)  Volume  of  new  construction; 

(viii)  Number  of  homes  (new  and  old) 
being  offered  fci  oale  in  the  market  area; 

(ix)  Fire  and  police  protection; 

(x)  Availability  of  suitable  building 
sites; 

(xi)  Shopping  facilities;  and 

(xii)  Other  financing  available  in  the 
area. 

(2)  Neighborhood  analysis. 
Neighborhoods  are  divisions  or  sections 
of  a  community  or  city  which  are  usually 
homogeneous  in  some  respect. 
Neighborhoods  customarily  pass  four 
stages  of  life:  building,  static,  declining, 
and  rebuilding.  In  measuring  the 
desirability  of  neighborhoods,  features 
such  as  the  number  of  unoccupied 
homes,  age  and  condition  of  nearby 
properties,  etc.,  should  be  studied  and 
compared. 

(3)  Site  analysis.  The  importance  of 
location  cannot  be  overemphasized.  The 
location  of  a  community,  city,  or 
neighborhood  to  available  job 
opportunities,  places  of  worship,  school, 
medical  care,  shopping,  etc.,  is  as 
important  as  the  location  of  the  property 
within  its  own  neighborhood.  Other 
factors  to  consider  about  the  site  are: 

(i)  Frontage; 

(li)  Width; 

(lii)  Depth; 

(iv)  Shape; 

(v)  Total  usable  area; 

(vi)  Topography; 

(vii)  Hazards,  such  as  being  located  in 
a  flood  plain,  subject  to  localized 
flooding,  etc.; 

(viii)  View  from  the  site;  and 

(Ix)  Utilities  available. 

(c)  Inspection  of  the  property.  An 
inspection  of  the  site  and  all 
improvements  to  the  site  will  be  made  at 
such  time  and  under  such  conditions 
that  the  appraiser  can  adequately 
evaluate  the  entire  property.  In  the  case 


of  planned  improvements,  a  thorough 
evaluation  of  the  plans  and 
specifications  of  the  improvements  to  be 
made  should  be  completed  to  determine 
if  the  improvements  are  suitable  for  the 
site  and  any  existing  improvements. 

(1)  The  appraiser,  after  locating  and 
identifying  the  property,  must  check 
boundary  lines  against  the  plat  and  legal 
description.  This  is  essential  in  order  to 
be  certain  the  improvements  to  the  site 
are  totally  on  the  site  and  do  not 
encroach  on  adjoining  property. 

(2)  When  inspecting  an  existing 
structure,  the  appraiser  will  determine 
the  condition  of  the  structure,  and 
estimate  depreciation  and  cost  to  repair 
individual  items  he  or  she  determines 
need  repair  or  replacement  in  order  for 
the  structure  to  meet  minimum  property 
requirements  and  FmHA  thermal 
standards.  The  appraiser  will  determine 
the  total  living  area,  storage,  basement, 
and  parking  area  by  actual 
measurements  made  during  the 
inspection  of  an  existing  structure;  for 
proposed  construction,  measurements 
will  be  made  from  the  building  plans. 

(3)  If  the  house  is  under  construction 
or  less  than  one  year  old  and  an 
individual  water  or  sewage  system  is 
involved,  include  a  certification  by  the 
builder  that  the  house  and  any  water 
and  waste  disposal  systems  have  been 
or  will  be  built  or  installed  in 
accordance  with  the  local  building 
codes,  plans  and  specifications. 
Evidence  of  approval  by  health 
authorities  having  jurisdiction  in  the 
area  also  will  be  included.  If  the  house 
is  one  year  or  more  old.  the  appraiser 
will  require  approval  of  individual  water 
and/or  sewage  systems  by  health 
authorities  or,  in  a  case  where  no  State 
or  local  health  authority  exists,  by  a 
person  or  firm  qualified  to  determine  the 
adequacy  and  safety  of  such  systems. 

(4)  If  the  inspection  reveals  the 
property  cannot  be  made  suitable  for  the 
FmHA  program,  an  appraisal  will  not  be 
made. 

(5)  The  date  the  real  property  is 
inspected  will  be  the  date  placed  in  the 
reconciliation  section  of  Form  FmHA 
1922^. 

(6)  Photographs  of  the  property  will  be 
attached  to  Form  FmHA  1922-8. 
Photographs  will  provide  front,  rear  and 
side  views  of  the  property,  including  the 
"street  appeal"  aspects  of  the  property. 

§1922.106    [Reserved] 

§  1922.107    Depreciation. 

Adjustments  to  reproduction  cost  and 
the  sales  comparison  analysis  that 
reflect  a  decrease  in  value  of  a  structure 
or  other  improvements  to  the  site  due  to 
physical  deterioration  and/or  functional 


and  economic  obsolescence  will  be 
determined.  Land  and  improvements  to 
the  site  such  as  wells,  etc.,  do  not 
depreciate  but  may  change  in  value. 

(a)  Adjustments  for  depreciation.  (1) 
Physical  deterioration.  Any 
deterioration  to  a  structure  or  other 
improvement  to  a  site  which  adversely 
affects  the  value  of  the  property  is 
physical  depreciation.  Since  all  parts  of 
a  structure  are  not  expected  to  have  the 
same  life  expectancy,  it  is  necessary  to 
determine  the  age,  suitability  and 
condition  of  certain  major  components 
of  the  existing  structure.  Physical 
depreciation  estimates  in  structures  with 
an  effective  age  over  5  years,  will  be 
made  by  estimating  depreciation  of  the 
short-Uved  components  of  the  property 
seperately  from  the  long-lived 
components  of  the  property.  The 
appraiser,  as  a  minimum,  will  consider 
the  heating  and/or  cooling  system(s). 
roof  covering,  fioor  covenng,  and  built- 
in  or  easily  removable  appliances  as 
short-lived  components  and  estimate 
depreciation  based  on  the  percent  of 
total  economic  life  which  has  passed 
since  the  component  was  installed.  The 
appraiser  will  subtract  the  replacement 
cost  new  of  these  component  items  from 
the  replacement  cost  new  of  the  entire 
structure;  then  estimate  the  physical 
depreciation  of  the  long  lived  items  in 
accordance  with  the  depreciation 
section  of  the  residential  cost 
calculation  manual  and  Exhibit  A  to  this 
subpart  (available  in  any  FmHA  office). 
The  total  short-lived  and  long-lived 
depreciation  equals  total  physical 
depreciation.  Short-lived  and  long-lived 
depreciation  schedules  will  be 
completed  on  all  comparable  properties, 
provided  the  effective  age  is  over  5 
years  and  the  appraiser  gains  access 
into  the  property  to  validate  the 
condition  and  actual  age  of  the  short- 
lived components.  If  access  to  the 
property  cannot  be  obtained,  document 
accessibility  on  Form  FmHA  1922-12. 
(Refer  to  Form  FmHA  1922-12.  reverse 
side.) 

(2)  Functional  obsolescence.  Any 
design  or  feature  of  a  dwelling  that  is 
not  acceptable  to  the  typical  buyer  in 
the  market  area  will  be  identified  by  the 
appraiser  on  the  inspecbon  visit  to  an 
existing  dwelling  or  in  the  review  of 
plans  and  specifications  of  a  dwelling  to 
be  built.  All  items  affecting  the  livability 
and  marketability  of  the  property  will  be 
recorded  in  the  appraisal  report.  The 
appraiser  will  measure  the  value 
difference  in  the  subject  property  caused 
by  functional  obsolescence  by 
comparing  properties  that  have  sold  that 
do  meet  the  livability  and  marketability 
demands  of  the  typical  purchaser  The 
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rtfiprniHrT  munt  h«»  familiar  with  the  taste 
(in<l  (lfiiin»ii  of  tha  lypK.al  puirhairr  m 
the  niHrket  an'a  in  order  to  »iipp<irt  the 
••ilmiMle  of  vrtliie  loss  ciur  to  funrtionul 
ot>ii(W«»»(;enc«»  of  «  pn)p«rty  Kxhibii  A  to 
this  »iihpMr1  (rtv«iUb<a  in  any  FmHA 
Offiif)  oulimn  the  parts  of  a  pmperty 
ami  design  itumi  to  <  onaider  whrn 
pstinirt'ion  funrtionrtl  oJ)a<)lea<:enre 

I  >|  ticonvniir  obatuiffti  t'lHtf   Any 
frti  lof  outsul«  the  property  tKiundary 
ihd'  cHuaea  real  po>peTly  to  h«  worth 
\t■•i<^  ti>-(.riU8«  of  ita  location  la  an 
f(  imomic  obaole»<;ence  factor  The 
1  iimniiiiuty   neixhfxxhood  and  tite 
HFialyait  will  fomi  the  ttaaia  for  makini; 
ihiH  fHtiniate    The  a<  IimI  dollar 
H(l|ualmeiil  eatimatr  for  economit 
(>tisolp«c«nc»'  will  lie  baaed  on  a 
fddiprtrnoii  of  taltta  prices  of  aimilar 
propcrtifH  in  similar  and  nonsimilar 
loi  alions   FLxhllxt  A  to  this  subpart 
(iisMiUbl**  in  any  KmllA  Office)  explains 
market  ddta  f  xtraclion  of  e<;unomi< 
(ihsnU-aceni  •?  and  «4)urces  of  e<;onomn 
tn'Oil  data 

|h|  Ai  i:nMHl  Jrpn-i  liilion    Dw  sum  of 
phvHu-.iil  depretialioii.  and  fiinctioitrfl 
and  econonm:  obsoleacent.*  equals 
n(  i.rued  depr»?ciiiliyn   Acr.rujHi 
dt-preorttion  ts  also  entered  on  Lin»'  2H 
uf  nirm  ll)i)7  and  ijt  also  dotunu'iiteil  on 
th»"  rfvurs*-  uf  Kumi  \{H}7   At  i  rued 
dfprfiiation  is  dlso  r^fltM.ted  in  the 
srflfs  I  umpariinin  »m:tion  of  Form  hml lA 

}  ttZMM     AppratMi  of  >— — «>o«d  Mtat* 

lYior  to  tiirtkiiij^  a:i  (ipprtiisiil  (or  lotin 
iiiitkiiix  purposcH  iiuoUinx  a  leasfhnlil 
the  <ippr<ii»»T  must  di-teniimt;  if  thi-  Ii-iihp 
roniplies  with  the  rrquirt-mt'nts  of 
{  I'M-J  1S|.i)|5)  of  Subpart  A  of  F'art  \\HA 
of  thiH  I  hapler  Thf  viilu*'  of  the  Icawd 
ffp  will  not  t>e  eatim.itfd  uiuiiT  this 
subpart 

[n]  f'n>pfny  as  ■■••/'rm  f(/  Fjttinidtr  thr 
rrarkpt  value  of  the  prop«'rty  "as 
imiirnvfd"  rts  Ihounh  the  property  was 
owned  uniltT  a  nood  iind  nuirketable  fee 
tiilf    F.Hliin.iii'  the  mdrket  value  of  the 
si'r  on  .ill     tit  IS  '  tiHSis  as  if  no 
improvements  exist  or  are  to  be  made  or 
plai  ed  on  the  site  and  subtract  from  "as 
imprnved'"  pr\iperty  value 

|bl  RfPl  Estimate  the  amount  of  rent 
that  rustiimanlv  is  paid  in  lb«(  area  for 
Similar  sites  leased  under  similar  term* 

(c)  l^asf  mquisitior  coat   Where  n 
lease  arquisition  cost  is  involved, 
determine  the  total  annual  leasehold 
cost  of  the  s«te  as  if  varanl   In  making 
this  determination  the  appraiser  will 
consider  the  amount  of  annual  rent  to  be 
paid  under  the  lease  plus  the  annual 
Inan  payment  required  on  the  fH)rtion  of 
the  KH  loan  used  to  acquire  the 
leasehold  site  The  sum  of  these  should 
not  exceed  the  amount  an  applicant 


would  need  to  pay  on  a  loan  to  buy  a 
similar  site  with  fee  simple  title 

KfiimpJe  Pr»'s«nl  market  valua  of  the  site 
n%  if  t^)wned  with  fee  simple  title  li  SSOOO 
AmortiiatKin  fsctof  for  S3  year  loan  at  12% 
inlereil  with  monthly  pajrreents  is  0102  per 
Si  1X1  of  loan 

ISOIlli  ■   0102 'i51/mooth 
%^\  •  12  DO*  i^tBIZ  (annual  payment  on  the 

«ile  if  owmid  with  fee  sirapie  title  I 
1j>hm  acquisition  coat  is  KauuO  Amounl  of 

rtnnurtl  rent  u  $300 
SJlix)  ■   01112  -SZl/mo,  (rounded  up  to 

ncMrt-il  dollarl 
J21  •  l-~  S2St2  annual  payment  on  leasehold 

arquimtion  fee 
UU  plun  tSOO  Isnnnal  ren'!  r<jM«ls  an  an^'Jal 

leasehold  i  out  of  S&SZ 

Since  the  lolal  annual  a>al  of  the  leasehold 
Inlereat  in  the  site  in  this  axample  is  leas  than 
what  the  annual  payment  would  Iw  on  the 
•  lie  aa  if  owned  with  ft«  simple  title,  the 
t;  ODD  lease  acquisition  fee  would  be 
WkiKjiidhie  The  lease  acquisltiuo    value 
wfli  K»-  ifiM  umented  on  Kiirm  KXT  and  would 
tie  Hiliunled  liownwani  If  the  total  annual 
(  out  iif  the  leasehold  exreeded  the  annual 
I  ml    if  an  idejilical  fee  simple  owned  site 

|d!  Si'(  iinty  vdiLjf  uf  Ifusfhifhl  The 
maximum  security  value  of  a  leasehold 
interest  (recommended  market  value  of 
the  leasehold)  which  will  be 
do(  urnented  on  Form  UKT.  including 
imprr.\''nent»  to  be  made  to  the 
leasehoUl  Site,  will  not  exceed  the 
market  value  of  the  improved  property 
less  the    as  is'   value  of  the  site  as  if 
owned  with  fee  simple  title,  plus  the 
market  value  of  the  leasehold  site. 

Market  value  uf  the  pniperly    as 
improved'   as  if  owneti  with  fee 
liMe  $40.0n0 

Ij'SS  market  value  fe*-  lilla  owned  site 

a»  III      5.000 

Market  value  of  impCTvetnenls  35,(XK) 

A   1^  iinilion  (  usl  of  leasehold  site 

liininiprrjveil)  2.1X11 

Mrt  v.muni  ie(  unty  v«lue  of  leisehnlii 

pr"l>er')     hii  improved  37,000 

(.omplete  Form  KmHA  \9Z2  *  with  a  full 

explanation  at  to  how  the  vHliie  estimates 

were  iirnve<t  «i  and  what  fai  tors  were 

I  unsidereil  m  eatiniaiinx  the  md»;mum 

«ei  unty  value  f(»r  a  loan  being  made  on  the 

leasehold 

}1B22.109     Writing  lt««  appraisal. 

In  order  to  analyie  and  evaluate  the 
influeni  e  on  the  value  of  a  property  by 
the  factors  outlined  in  this  subpart  and 
Hxhibil  A  of  this  subpart  (available  in 
any  FmHA  office),  the  foUowinR  steps, 
as  a  minimum,  will  be  followed  by  the 
appraiser 

(al  Salfs  comparison  appn.>0(  h 
{JoUei  ting  verifyins  and  analyzing  sales 
of  comparable  properties  in  the  market 
area  will  provide  a  basis  for  completing 
the  sales  rompanscm  section  on  the 
residential  appraisal  resort  of  Form 
FmHA  1922-8  Information  on  each 


comparable  sale  will  be  recorded  on 
Form  FmHA  1922-12.  after  inspecting 
the  property  A  photograph  of  the 
comparable  sale  will  be  attached  to 
Form  FmHA  1922-12,  Comparable  sales 
less  than  one  year  old  with 
nonsabsidiied  Hnancing  from  lenders 
other  than  FmHA  should  be  used  in  the 
market  data  analysis  A  National  Office 
exception  may  be  granted  on  a  quarterly 
basis,  to  permit  the  use  of  comparable 
sales  financed  by  FmHA.  provided,  the 
State  Director  certifies  in  writing  that 
nonsubsidized  financed  comparable 
sales  are  not  available  within  a  specific 
geographic  location  within  the  State 
Documentation  to  support  a  National 
Office  exception  request  will  include  a 
detailed  analysis  of  the  reaJ  estate 
market  situation  from  the  County 
Supervisor,  District  Director  and  the 
State  Office  Single  Family  Housing 
Appraisal  Trainer.  Only  "arms  length 
sales  will  be  used.  Market  value  of  the 
site  should  be  obtained  by  usin^ 
comparable  sales  data  for  other  building 
sites  sold  in  the  are.i   Dollar 
adjustments  for  differences  in  financing 
concessions,  time  of  sale,  location  and 
physical  i  harai  teri.stu  s  will  be  made  in 
a<  (.orii.ince  with  the  chronological  order 
of  ad|U8tmenl  calegones  identified  on 
Form  FmHA  1922 -S  All  ad|ustments  to 
comparables  will  be  based  on  paired 
sales  extraction,  cost  estimates  and 
market  surveys  of  value  differences 
Written  d(x;umentalion  used  to  support 
ad|U8tment8  will  be  attached  to  Form 
FmHA  1922-8.  The  cost  estimates  and 
market  survey  methods  of  making 
adjustments  to  comparables  will  be 
used  only  when  data  extracted  from 
paired  sales  cannot  be  obtained 
Comparable  sales  closest  to  the  subject 
are  the  most  desireable  and  the  best 
milii.ator  of  value,  but  if  comparable 
sales  in  the  immediate  ai^a  are 
nonexistent,  the  distance  may  be 
increased  to  the  nearest  similar 
communities  where  comparable  sales 
have  occurred. 

(b)  Cost  appwach  A  residenlial  cost 
calculation  manual  approved  by  the 
National  Office  will  be  used  in 
estimating  the  replacement  cost  of  the 
dwelling  and  improvements  to  the  site. 
The  cost  calculation  will  be  made  in 
accordance  with  instructions  furnished 
in  the  handbook  or  manual  and  recorded 
on  a  "irm  furnished  by  the  cost  man^^l 
suppl.cr  or  Form  1007  The  cost  mand*l\^^ 
contains  basic  cost  adjustment  tables         ^^ 
for  different  qualities  of  houses  The 
quality  desij-iption  whicii  best  describes 
the  house  being  appraised  will  be  used. 
Accrued  depreciation  will  be 
established  in  accordance  with  Exhibit 
A  (available  m  any  FmHA  office)  and 


1922.107  of  this  subpart.  Lot  or  land 
value  will  be  estimated  and  added  to 
depreciated  replacement  cost  of 
improvements. 

(c)  Income  approach.  To  be  used  in 
conjunction  with  inventoi^  property 
non-program  appraisals  only.  See 
Exhibit  B  (available  in  any  FmHA 
office). 

9  1922. 1 10    Rnat  rvconciliation/estlmated 
vahM. 

(a)  Indicated  value  by  the  sales 
comparison  approach.  The  appraiser 
will  make  an  estimate  of  value  by  the 
sales  comparison  approach  after 
reviewing  the  similarity  of  each 
comparable  sale  to  the  subject.  The  final 
indicated  value  by  sales  comparison 
approach  on  Form  FmHA  1922-fl,  will  be 
tempered  by  the  degree  of  similarity  and 
reliance  placed  on  each  of  the  different 
comparable  sales  and  will  not  be  an 
average  of  the  three  indicated  values. 

(b)  Indicated  value  by  cost  approach. 
The  appraiser  will  enter  the  value 
indicated  by  the  cost  approach  in  the 
cost  approach  section  of  Form  1922-8. 

(c)  Indicated  value  by  the  income 
approach.  The  appraiser  will  enter  the 
value  indicated  by  the  income  approach 
in  the  income  approach  section  of  Form 
1922-8.  This  approach  is  to  be  used  in 
conjunction  with  inventory  property 
non-program  appraisals  only.  See 
Exhibit  B  (available  in  any  FmlrtA 
office). 

(d)  Final  reconciliation/estimated 
market  value.  The  estimated  market 
value  in  the  reconciliation  section  of 
Form  FmHA  1922-8  will  never  exceed 
the  higher  of  the  values  indicated  by  the 
sales  comparison  approach  or  the  cost 
approach  and  may  exceed  the  lower  of 
the  two  indicated  values  only  when  the 
appraiser  includes  justifying  and 
supporting  documentabon  in  the 
appraisal  repon.  Non-program  property 
appraisals,  utilizing  the  income 
approach  to  value  in  accordance  with 
Exhibit  B,  of  this  subpart,  will  have  the 
estimated  market  value  documented  in 
the  reconciliation  section  of  Form  FmHA 
1922-8.  Non-program  property 
appraisals  which  do  not  utilize  the 
income  approach  to  value  due  to  the 
lack  of  comparable  sales  data,  will  have 
the  final  reconciliation/estimated 
market  value  derived  from  the  sales 
comparison  and  cost  approaches  to 
value. 

(e)  Valuation  of  buildings  for 
insurance  purposes.  The  value  of 
buildings  for  insurance  purposes  will  be 
the  amount  indicated  on  Line  30.  Form 
1007. 


!  1022.111    AbbrwMad  apprateai  and 
revising  axistlng  appraisals. 

A  complete  new  appraisal  will  be 
made  for  each  property  requiring  an 
appraisal  except: 

(a)  Abbreviated  appraisal.  An 
abbreviated  appraisal  may  be  made  for 
property  to  be  built  when: 

(1)  The  profierty  being  appraised  is 
identical,  except  for  minor  differences, 
with  a  property  appraised  not  more  than 
90  days  prior  to  the  date  of  the 
abbreviated  appraisal  and  is  located  on 
an  equally  desirable  site  within  the 
same  subdivision.  A  copy  of  all 
appraisal  documents  from  the  first 
appraisal,  "the  master  appraisal,"  will 
be  attached  to,  and  will  become  a  part 
of  Form  FmHA  1922-8.  for  the 
abbreviated  appraisal. 

(2)  All  items  on  the  abbreviated 
appraisal  that  differ  from  the  property 
being  appraised,  such  as  property 
address,  legal  description,  applicant's 
name  and  reconciliation/estimated 
value  will  be  completed  along  with  a 
narrative  explanation  of  any 
adjustments  made  and  any  differences 
in  final  value  estimate. 

(b)  Revised  appraisal.  An  existing 
appraisal  may  be  revised  when  an 
accurate  estimate  of  present  market 
value  can  be  determined  without  making 
a  complete  new  appraisal  and  the 
following  conditions  exist: 

(1)  The  appraisal  being  revised  is  not 
more  than  2  years  old: 

(2)  Adequate  narrative  documentation 
is  attached  to  support  the  revised 
estimate;  and 

(3)  The  appraisal  being  revised  was 
made  using  Form  FmHA  1922-8  and 
Form  1007. 

§§1922.112-1922.150    [Reserved] 

Exhibit  A — Single  Family  Residential 
Appraist»l.^1anual 

Note:  The  g^hibit  is  not  published  in  the 
Code  of  Fed^eral  Regulations  It  is  available  in 
any  FmHA  office. 

Exhibit  A-1 — Single  Family  Residential 
Appraisal  Sequential  Analysis 

Note:  The  Exhibit  is  not  published  m  the 
Code  of  Federal  Regulations.  It  is  available  In 
any  FmHA  office. 

Exhibit  B — Single  Family  Housing 
Income  Approach 

Note:  The  ELxhibit  is  not  published  in  the 
Code  of  Federal  Regulations,  It  is  available  in 
any  FmHA  office. 
Date:  lanuary  18.  1989 
Neal  Sox  lohnaon, 

.■Acting  Administrator.  Farmers  Home 
.■\  dministration. 
(FR  Doc.  89-^771  Filed  2-28-^;  8:45  am| 

BILUNO  CODE  3410-07-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

(Docket  No.  S»-NII-13»-A(>:  AmdL  3»- 

6149) 

Airworttiiness  Directives:  McDonnetl 
Douglas  Mode*  DC- 10  and  KC-10A 
(Military)  Series  Airplanes 

AGEMCv:  Federal  Aviabon 
Administration  (FAA).  DOT, 
ACTtON:  Final  rule 

summary:  This  amendment  revises  an 
existing  airworthiness  directive, 
applicable  to  DC-10  and  KC-iOA 
(Military)  series  airplanes,  which 
currently  requires  inspection  and  repair 
if  necessary,  of  the  horizontal  stabilizer 
rear  upper  spar  cap  and /or  upper  rear 
skin  panel  for  fatigue  cracking  This 
action  would  add  a  requirement  to 
repeat  the  inspections  al  intervals  not  t(i 
exceed  2.000  landings  This  amendment 
is  nece8sar>'  to  detect  cracks  that  may 
progress  until  the  spar  cap  or  skin  panel 
is  severed,  which  could  result  m 
structural  failure. 

DATES:  Effective  March  27.  1989 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3655 
Lakewood  Boulevard.  Long  Beach. 
Califonua  90846,  Attenbon:  Director  of 
Publications,  Cl-LOO  (54-60)  This 
infcrmatnn  may  be  examined  al  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washin^^ton.  or  3229  East  Spring  Street 
Long  Beach,  California, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Kyle  L,  Olsen,  DC-10/MD-n 
F*rogram  Manager.  FAA.  Northwest 
Mountain  Region.  Los  Angeles  .Aircraft 
Certification  Office.  3229  East  Spring 
Street.  Long  Beach,  Cabfomia  90B06- 
2425:  telephone  (213)  98&-522r 
SUPPLEMENTARY  INFORMATION:  A  f 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  amend 
Airworthiness  Direcbve  (AD)  8"-06-53- 
Rl.  Amendment  39-5694  (52  FR  28133: 
July  2a  1987),  applicable  to  McDonnell 
Douglas  Model  DC-10  and  KC-lOA 
(Military)  series  airplanes,  to  require 
repetitive  inspections  of  the  honzontal 
stabilizer  rear  spar  cap  and/or  upper 
rear  skin  panel  for  fatigue  cracking  at 
intervals  not  to  exceed  2.000  landings 
was  published  in  the  Federal  Register  on 
November  21.  1988  [53  FR  46877). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


/ 
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conshliTHtmn  h.ii  !i«'tMi  ^ivfri  '.>  !hf 
t;'>fc<ii'  V  iiuuTii't!'  ret  i';\  '"d 

Ihc  Air  I'Tirnpurt  Atioi  i,i';':i  lATAl 
of  .'Xmerica  r«'i,:irifi'il  \h,\\  th>'  ;>  MiiDsi'd 
rcpt'litivp  mt[]»'(  ';  III    ;i!iT\/ti  \<r 
111!  rfrt^ed  fmni  .;  ^kK'  ,.i:uiin><^  In   I  ixxi 
iMilmxH  io  'h.il  /lii  iDspci  li(in»  i.ould  tic 
r  I  umpliHhfd  (luniix  .1  nirtin  tiase  visil 
I  C  I  tif(  k    I    1  ht>  KAA  diit'd  not  concur 
With  ihp  iiifiirni.itiiiii  «vrtilrftilr  Hi  this 
tim»-   thf  KAA  hns  vipti-muru'ti  thd' 
r>-pfti!ivf  iinpt-i  lion  .«t  J  iMm  lH;idin><s 
icprfsi-nii  Itic  iTiHxiMujm  mii-rV't!  of  time 
.lilow.iMf  in  ordtT  In  rtd»'(}ilrttf  Iv  di-lei  t 
l.i'iXuf  (  rmkinx  in  the  honzunt.il 
Htcituli/.er   wittinut  i  .  rnprumisinx  s.ifety 
Vl( Donntdl  DoukI'M  u  (  urrfntl\ 
I  ondui  tiiiK  *i  frtlimi*'  t»'Ht  to  verif\  itin 
Hppri)pri.iten»'»ii  of  ihif  l.Vit)  l.indinx 
inspt'c  lion  mtfrvHl   Om  e  ihdt  lest  i§ 
I oniplctpd  and  the  rt'iullii  annlyzt'd 
.ilonx  with  thf*  riinht  Icnl  diitd  iind  H(,tiitil 
nt»«M  inspt-clions   the  KAA  nidv  hnvf 
miffu  irnt  infiiriniituni  In  tidins'  'he 
rfpclitive  in.ipwction  interval,  it 
nf(  fssrtry 

.Aftnr  larvful  rt'vipw  of  ihf  HVHilahlf 
d.iirt    in(lu<iin)<  the  i unimt'n!  nolfd 
rtl)ovf   lh»'  FA.A  hrt»  d»'li'rmin»-d  ihdl  iiir 
H.iffty  and  the  put)lic  mtert-Hl  rt><)uirt;  the 
iidoplum  of  the  rule  as  proposed 

there  are  appruximiitelv  ■*-•)  Model 
[)(M0  seru'ii  airplanen  in  the  worUiwule 
Reel    It  18  e»timatetl  Ihnl  IS.t  air;  ',ine»  of 
t'  S   rexmlry  will  t)e  affei  led  tiv  ihis  \U. 
that  It  will  take  approKiniately  1 
manhour  per  airplane  to  ai  i  oniplish  the 
required  actions,  and  that  average  latior 
i  osl  will  t>e  $40  per  manhour   tlaned  or 
these  finureg.  the  total  i  ost  inipai  t  of  ine 
.•\I)  on  US  operalors  is  estimated  to  he 
Stt.1-0  per  year 

The  renulations  adopted  herein  will 
not  have  sutisianlial  liirei  t  elfec  Is  on  the 
stales,  on  the  relatu)nship  between  the 
national  government  and  the  stales,  or 
on  the  iiistntiutu)n  of  powfr  an  1 
responsduhlies  amonx  the  \,iii.ri.<»  it-\,eis 
of  government    Therefore,  in  ai  (  nrdaiu  e 
with  KKecutive  Order  l^tUJ,  i!  is 
itelermined  that  ihis  final  rule  does  not 
have  sufficient  federalism  iniplh  alums 
to  warrant  the  preparation  of  a 
Federalism  .Assessment 

Kor  the  reasons  disi  ussed  atuive.  'he 
F.\A  has  determined  that  this  reKul.ition 
IS  not  considered  to  be  ma|or  under 
V.\fi  utive  Order  12^91  or  signifu  .int 
under  DOT  Rexulatory  Polii  les  and 
I'riuedures  |44  VR  lliU4.  February  Its 
1H79|,  and  It  IS  further  certified  under  the 
iTilenn  of  the  Renulaiory  Flexdulity  .A it 
that  this  rule  will  nut  have  a  signifu  ant 
tM  ont)mic  impai  I.  positive  or  ney.itive 
on  a  sul)Slantial  number  of  sm<iil 
entities,  because  few   if  any    Model  [)(!- 
10  series  airplanes  are  operated  tiy 
small  entities   A  fuial  evaluallon  has 


'leen  prepared  for  'his  renu'.ition  and 
hiis  tieen  pUi^  ed  in  the  do(  ke' 

List  of  Subim  ts  m  14  CFR  Part  39 

.■\\  ;  iMof:  s.lfe'v     An  fafl 

Adoption  of  the  .Amendment 

AccurdinxU    pursuant  to  i.he  authority 
delegated  to  me  by  the  .Administrator. 
the  Federal  Aviation  .Adminisiration 
amends.  }  39  13  of  Part  19  of  the  Federal 
Aviation  ReRulafions  114  f"FK  W  1  \\  as 
follows 

PART3»— (AMENDCDj 

1.  The  authority  citation  for  I'art  39 
continues  to  read  as  follows 

AullHirily    4flrS(     ll.S4(rtl   h:1  nnd  li::! 
\'4\    S(     li*(^l  iHfvise.l  ^^Jtl   1.  ir-WM 
|,.n,iHry  \1   l^WJI   «rul  14  (KR  11  m 

;M.13     lAmandMll 

1.  By  amending  ,Airv\orthiness 
Directive  |AD|  H'-Oft-SJ  Rl    .Amendment 
IV)  S694  {^Z  FR  281  l.i    luly  .:fl.  IVW)   as 
follows 

McI)onn«ll  [Jooulas   Appli«  i  to  Model  DC- 
10-10   -lOF   -KS  -,H)   -JOF  -40  and  KC- 
lOA  IMilitaryl  series  airplanes, 
cerlificaled  in  nnv  .  a'csory   Compliance 
required  a«  in.'     ri'c.i    miU'ss  prevuuijily 
Mcrnnipli>ihe(l 
To  prevent  failure  I'f  the  horiinnu! 
«'ahili7.pr  reHT  upper  spar  cup  ami   or  i;)'per 
rear  skin  panel  due  to  faliKue  (,ra(  k.v.i 
a(,(  omplish  the  (ollowinx 

.A  t'riiir  111  the  accumulation  of  .«l(»lll  flixhi 
hours  nr  ''  .yn)  landinxs   whii  hever  cm  (  ur^ 
earlier   or  v»ithin  \S  days  rtfter  .AujjusI  14 
m«7  (the  effectivr  dale  i)f  .Amendment  Jtt- 
V»MI    whichever  .><  I  urs  ;.i!er    anless  dlredd> 
•II  1  omplished  within  the  last  120  AA\i  since 
.August  14,  198",  iihe  effective  dale  iif 
.Amenciment  J»-5«»41   ccindui  t  a  dvr 
penetrant  or  eddy  c  urreni  inspectu.n  of 
honionlal  itatulizer  uiiper  ojter  sec  lion  .'I'-ir 
<par  cap  and  a  vmial  inspection  of  the 
honzonidl  itabiiizer  upper  outer  rear  skin 
panel   in  ai  i  orddiu  e  with  McDonnell 
DouKltfi  .Alerl  ServHp  Bulletin  .'X-SS-IH   ddled 
March  2.1   IW"   <irKevi»ionl    dated  May  21 
\^~   or  Kevnion  :     lated  Ketiruary  8,  I'JHW 

B   tVior  to  the  di  cumulation  of  2.000 
Idnilin^js  dfttpr  the  inspection  required  by 
;irtrMK.'ii; '1  -X     :i'>i'.i'   or  within  100  !dndin«s 
<i(ief  th.'  >-:fi'i  cvf  date  of  Ihn  amendment 
whichevfT  ')<  I  iirs  later  and  thereafter  at 
intervrtl*  'm'  '.■  r\t  eed  Z  DiKJ  lanilinRS   repent 
the  innjif  'in  •'■<{  i;red  by  parrifjrMph  .-V 
ri  tiov  e 

(.    if  d  I THi  k  u  found  dj  A  result  of  'he 
inipei  tiiin«  requireil  ti\  pdrd)jrnph»  A    or  H 
dtmve   repair  tw'ore  further  flight   in  d 
nidiuier  spproved  bv  the  Manager   lx)S 
AriKeiei  .^.n  rHft  (  ertifn  dtion  Dffu  e   F.AA 
Northwest  Mounta.n  Hexion 

\)   An  .ilfemd'e  means    if  i  ompliance  or 
.i,l|untr:ienl  (if  thf     .>rip,irtn,  e  'inie   whu  h 
provider  an  m  i  e[  ',i'  le  :ev  I'l  ,if  lafely    mdV 
t)e  used  when  Hj'prnvd  t'v   '^r  .Ntdndger   Ljis 
Anaelei  ,Ain.r>*!i  (.erlifi.  .iIuti  I  Iff.ce,  FA.\. 
Northwent  Mountdin  Rexion 


Sole   The  request  should  t)e  forvsarded 
thrcjugh  dn  F.AA  Principal  maintenam  e 
Inspec  tor  (f'MII.  who  may  add  comments  and 
ttien  send  it  to  the  Vtandger   l,os  .Anxeles 
.Aircraft  Certification  Office 

V   Spei  ml  n>nhl  permits  mav  be  issueci  in 
.,,,  .  nrl.ini  e  with  FAR  21  1^4"  and  21  1<W  to 
iiper.iie  airplanes  to  a  base  in  order  lo 
comply  with  the  requirements  of  this  AD 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
apptopnate  service  documents  from  the 
mati  if.n  turer  may  otilHin  copies  upon 
recjuest  lo  McDonnell  Douglas 
(iorfHiration.  385.5  l.akewood  Boulevard. 
LonK  Ileac  h.  California  9084H.  Attention: 
Direi  tor  of  Putilications  Cl-liX)  (.Vt-eO). 
These  documents  may  be  examined  at 
FA.A.  Northwest  Mountain  Region,  179<X) 
Pacific  Highway  South.  Seattle. 
WashinKlon.  or  3229  F:ast  Spnns,  Ix)n« 
Be. 11  h.  (^difomia. 

This  amendment  becomes  effective 
March  27,  1980. 

Issued  in  Seattle.  Washmpton  on  February 

r  \-*m 

VMToy  A.  Keith. 

Stanager.  Transport  Airplane  Directorate, 

Ainrafl  Certification  Ser\-ice. 

|FR  Doc    l»»-4«i,S«  Filed  2-2a-«9  fl  4S  am) 
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14  CFR  Part  71 

I  Airspace  Docket  No.  »S-ASO-23 1 

Revision  of  Control  Zone,  Andereon. 
S.C. 

AQEHCY:  Federal  .Aviation 
■Administration  iF.A.Aj,  DOT. 

ACTION:  Final  rule. 


summary:  This  amendment  revises  t'  e 
Anderson.  South  Carolina,  Control  Zone 
by  chanyjins  the  hours  of  operation  from 
part  time  to  full  time  This  action  is  a 
result  of  aroundlhe  clock  weather 
ol)servalions  now  hcmg  taken  at  the 
Anderson  C;ounly  Airport   Also,  this 
revision  corrects  the  geographic  position 
i  oordinates  of  the  airport  and  corrects 
the  arrival  area  extensions  tiased  on  the 
Flei  trie  ("ity  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
.Navigation  (VORTAC)  and  the 
.Anderson  County  Radio  Beacon  (RBN| 

iFFECTlVf  date:  09C)1  u  t  c  ,  April  f\.  Vim. 

rom  FURTMf  R  INFORMATION  CONTACT: 

Melvm  Brock   .Airspace  Section. 
Airspace  and  l*rcicedures  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration.  P  O  Box  20636.  Atlanta. 
Ceorgia  3t)320;  telephoiie  (404)  76:!-~W6. 

SUPPl.! MENTARV  INFORMATION: 


History 

On  December  22, 1988.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  Anderson.  South 
Carolina.  Control  2^ne  (53  FR  51567). 
The  proposed  revision  would  change  the 
control  zone  hours  of  operation  from 
part-time  to  full-time  due  to  availability 
of  24-hour  weather  observations  at  the 
Anderson  County  Airport.  Also,  the 
proposed  action  would  correct  the 
geographic  position  coordinates  of  the 
airport  ard  correct  the  arrival  area 
extensioru  based  on  the  Electric  City 
VORTAC  and  the  Anderson  County 
RB.N  interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.171  of  Part  71 
of  the  F'ederal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.60 
dated  January  4.  1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Anderson.  South  Carolina,  Control  Zone 
by  changing  the  hours  of  operation  from 
part  time  to  full-time  due  to  the 
availability  of  24-hour  weather 
observations  at  the  Anderson  County 
Airport.  This  action  also  corrects  the 
geographic  position  coordinates  of  the 
Anderson  County  Airport  and  corrects 
the  arrival  area  extensions  based  on  the 
Electric  City  VORTAC  and  the 
.Anderson  County  REN. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
F'levihility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

Adoption  of  the  Amendment         \ 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 


Aviation  Reflations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authorit>':  49  U.S.C.  1348(a).  1354|a).  1510: 
Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Public  L.aw  97-449,  January  12. 
1983]:  -14  CFR  11,69 

§71.171    [AnwiMted] 

2.  Section  71.171  is  amended  as 
follows: 

Anderaon,  SC  lAmeoded) 

By  deleting  the  existing  description  and 
adding  the  following:  'Within  a  5-miie  radius 
of  Anderson  County  Airport  (L.at  34'29  42' 
N..  Long  82"42'33'  W):  within  1.5  mile*  each 
side  of  EJectnc  City  VORTAC  035°  radial, 
extending  from  the  5-mile  radius  zone  to  1.5 
miles  .N'F-  of  the  VORTAC  and  within  3  miles 
each  side  of  the  172"  t)eanng  from  the 
Anderson  Coun'y  RBN  (Lat  34"29'53'  N., 
L.ong  82"42'31'  W.),  extending  from  die  5- 
mile  radius  tone  lo  8.5  miles  south  of  the 
RBN  ■ 

Issued  in  Elast  Point.  Georgia,  on  February 
14.  1989 

William  D.  Wood. 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc,  89-4665  FUed  2-28-89:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  141,  260  and  357 
[Docket  No.  RM8S-1S-000] 

Statement  of  Cash  Flows  To  Replace 
Statement  of  Changes  in  Financial 
Position  in  FERC  Annual  Report  Forms 

February  23,  1989. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule;  notice  of  OMB 

control  numbers. 

summary:  The  Federal  Energy 
Regulatory  Commission,  on  October  13. 
1988,  issued  a  final  rule  (Order  ,\o.  M5 
in  Docket  No.  RM8&-18-000,  FR  40,875 
(Oct.  19, 1988)).  The  rule  amended  the 
Commission's  annual  report  forms  for 
electric  utilities,  natural  gas  companies 
and  oil  pipeline  companies.  This  notice 
states  that  the  Office  of  Management 
and  Budget  has  approved  the 
information  collection  requirements  in 
Order  No.  505. 


EFFECnve  DATE:  February  23  1989 
FOR  FURTHER  INFORMATION  CONTACT: 

Sandras  S.  Vincent.  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  (202)  357-8530 
SUPPLEMENTARY  INFORMATION:  The 
Papen\ork  Reduction  Act.  44  U.S.C. 
3501-3520  (1982)  and  the  OfTu  c  of 
Management  and  Budpet  s  (O.MB) 
regulabons.  5  CFTi  Part  1320  (1988), 
require  that  OMB  approve  certain 
information  collection  requirements 
irr.pii=;ed  by  agency  rules  On  .November 
18,  1988,  OMB  approved  the  revisions  to 
the  information  collection  requirpments 
in  18  CFR  Parts  141,  260  and  35"  The 
OMB  Control  Numbers  are  1902-0021  — 
FERC  Form  No  1  (Annual  Report  for 
Major  Public  Utilities  and  Licensees): 
1902-0029— FERC  Form  No  1-F  (Annual 
Report  of  .\onma(or  Electric  Utilities 
and  Licensees):  1902-0028 — FERC  Form 
No.  2  (Annual  Report  of  Major  Natural 
Gas  Companies);  1902-0030— FERC 
Form  No  2-A  (Annual  Report  of 
NonniajoT  .Natural  Gas  Companies):  and 
1902-0022  FERC  Form  No  6  (Annual 
Report  of  Oil  Pipeline  Companies)  It  is 
not  necessary  to  amend  Part  389  of  the 
Commission's  regulations,  s'mce  these 
OMB  control  numbers  appear  on  the 
forms.  The  final  rule  in  Docket  .No 
RM86-1&-000  IS  effective  as  of 
November  18.  1988 
Lois  D  Caahell. 
Secrftary- 

|FR  Doc.  89-4757  Filed  2-28-89;  8:45  am| 
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18  CFR  Part  277 

(Docket  No.  RM8d-»-000;  Order  No  512] 

Removal  of  Contract  Duration  ar>d 
Right  of  First  Refusal  Reguiaborts  for 
Certain  OCS  Gas 

l.ssued  February  23  1989 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

action:  Final  rule. 

SUMMARY:  The  Federal  Energy- 
Regulatory  Commission  (Commispjon)  is 
deleting  Part  277  of  its  regulations  m  its 
entirety  (18  CFR  Part  277  (1988)1  Pa-t 
277  implemented  certain  provisions  of 
section  315  cf  the  Natural  Gas  Policy 
-Act  of  1978  (NGPA)  that  have  been  ' 
repealed  by  Congress  in  Pub  L  No  lOO- 
439,  Pub,  L.  Nr.  100-^39  repealed  two 
nonprice  marketing  restrictions  on  sales 
of  certain  OCS  gas  m  NGPA  section  315. 

effective  date:  This  fmal  rule  is 
effective  February  23  19R9 
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worn  nj4rrHiN  iM^onMATtOM  ccwtact. 

l>ili.i  l-rtke  White    ()ffli,»»  of  the  (.flUTrtl 

(  iiiiD-ifl,  FiMttTnl  Kncrxy  Kt-ijui-r.iry 

CiimnuHKm.  rtJ.*)  Niirth  Capilol  StrffI 

\K  ,  VV  jshtnuMn.  DC  J(W.-H  |2(KM  .157- 

H,'.,M1 

tUP91.fMCNTAIIY  IMFOMMATIOM:  In 

fiiidilion  to  pulilithinn  the  full  Ifxl  of  this 
,!ii<.urt\t'nt  in  the  Fitderal  Re)ii*tar  the 
(  (iiTininsion  alio  provntt'i  till  ;ritfr»'M'tMl 
p»TsiinH  tin  opportunity  to  in»p«'i  !  or 
I  opv  the  (Ajntenls  of  thii  (jotunicnt 
(lunnx  normal  t)iisinHs»  hours  in  room 
IDIX)  (It  thf  rommnsion  »  Hf-atlqiKtrfcrs 
H.'">  North  (  npitoj  Slrt-fi  \F 
WrtthinKlon    DC  JIHJH 

The  '  ommmmon  Uhu-iiu  c  Pus'  !'.>< 
Sy^tt  m  iCIl'Sj.  an  rlfctronu  hulU-tm 
ti<i.ird  H'rvu  p   provutes  m  t  »'ss  to  the 
U'\\»  of  forrn.il  (lo<  iimi-ri'i  usuHii  by  tht" 
(    piTimission   CilS  m  nv  n  ;.i*>if  ,i'  no 
I  liiirKt'  to  tht*  usiT  anil  nifiy  !>»•  .n  i  i-sscd 
utinn  a  ptTsotiiil  I  onipuliT  with  a 
mo<!.-m  by  ilialinK  {:u2)  IS- -■»«"  To 
ai  (  en*  (  WS.  dt't  your  ( (inimunu  aiions 
noftwurf  to  \i*f  Mt).  \2W  or  Z*iH)  baud 
full  duplfK,  no  parity,  8  data  bits   ami  1 
stop  bit  The  full  text  of  thu  final  rule 
will  hr  rtvailat)lf  on  (^Il'S  for  U1  day* 
from  th»!  dale  of  isnuani  t-    Ihf  complete 
It'vt  on  dukflte  in  Word[Vrfe(  t  'nrni.it 
ni.iy  also  b«  puri  hatfd  from  ;he 
(lommission  »  i  upy  '  onlrai  tor   la  Doni 
Sy  iilfnu  (^orponition.  also  ioi  ated  in 
Room  UXX).  aJ.S  North  Capitol  Str»'ft  NF 
VVashinHton.  D< :  2m:H 

lU-fnrt"  (  iimmnsiiirmni   M.ir'hfi  (  )   I  li'snr 
(  h.iirnidn   (  harii-*  (.    Sl.iiiiri   (  hd.'i«»  A 
lr,iti4nill.  Kliratw'.h  Anne  Vluler  unJ  |err>  | 
I  ^inKiInn 

I  ntmdiH.tion 

I  he  Fi'iliTrtI  F'.nfr«\  K'-gAilatorv 
(  iimnusHhin  i  ( ^omnnHHinn)  li  drli-tinjj 
Part  J7?  of  its  rcnulalionn  in  I's  t"nt!r»'t\   ' 
I'arl  ^"7  impli'mcntcd  i  i-rtiiiii  pr  i^isioim 
of  ici  tion  .US  of  the  Natural  (..is  P'!,   v 
.'\,  t  -if  ITH  !N(,PA|  thai  have  b.-.-ii 
rfpt'.iU'd  by  (  mi^rfss  in  J'hib   1.  No   liWV 
4  \*J  • 

II  Backt(r(>und  and  DiiM.u«*ion 

On  S«-plfmbfr  12.  U»H<H.  (;. ingress 
enat  led  ^^lb    1.   No    l()rv-4.)9.  rvpfaling 
two  nonpru  p  marln'tin><  rt'stru  tionii  on 
»<ilf «  of  curiam  (  X'S  i<as  i  ■  \(  .1'  \ 
»»"(fion   ICS   Spft  ifi,_allv    ( 'onxrf  sH 
rfp«-alf.i  N(.l'A  «f(  tion  U^lall  II   whu  h 
rt'ijuirwd  i  rrtain  ( )(  S  nas  to  b«"  sold 
undfr  long  Ipmi  i  or.ira.  fs  of  up  to  15 
yp.irs   iinii  section  ,MS(b|   which 
prii\,  ,i)f()  a  rinht  of  first  rt- fusal  for 
intiTst.i'c  buvfrs  of  .  crtain  r  a'f)jnrt»»«  of 
natural  n.is  aflfr  thi-  cxm'  !'i<  ronlrarls 
run  out. 


Part  Z''7  of  the  (Commission  s 
rf»«ulatinn»  implfmented  the  provisions 
of  Nt.F'.'V  section  315  that  have  been 
repealed  by  Pub   I.  No   1I10-4.39 
Spci  ifi(  ally.  Subpart  .\  implemented 
section  31.Slal|:i)  and  provides  that  any 
new  contr,i(:t  for  the  first  sale  of  OCS 
RHS  that  IS  new  natural  gas  or  hi{?h  cost 
natural  xas  as  defined  in  N(}PA  section 
1(r((  I  (1 1-(4|  must  be  for  a  duration  of 
not  less  than  15  years  or,  if  less  the 
commert:ially  producikile  life  of  the 
reservoir  '  Subpart  B  implemented 
section  31S(b)  and  requires  a  first  seller 
of  gas  sold  under  NCiP.-X  sections  lO^b  I. 
Un|r|   and  uric]  II  M4)  to  make  a  bona 
fide  offer  to  the  original  purchaser  for 
the  continued  sale  of  the  «as  b«fore  the 
expiration  or  termination  of  the  contract 
I  overins  the  gas  * 

i'.irt  2^"  18  bemy  deified  in  its  mJirety 
because  that  part  of  the  regulations 
applies  to  the  provisions  of  section  315 
of  the  N(.P.-\  rep+'aled  by  F\)b  L  No 
lt»V4,m  iind  is  no  longer  needed. 

III  Knvironmenlai  SlalemenI 

Commission  regulations  retjuire  that 
an  environmental  assessment  or  an 
environmental  impai  t  statement  must  be 
prepared  for  Miiy  Commission  action 
that  m.iy  have  a  sigiufu.aiit  auverse 
effect  on  the  human  environment  *  The 
tlommission  has  categoru.ully  exchnled 
I  ertiiin  actions  from  this  requirement  as 
not  h.iving  a  significant  effect  on  the 
hum. in  environment  *  No  environmental 
(  onsideration  is  necessary  for  the 
promulgation  of  a  r\ile  that  is  ( larifymg 
correc  tive,  or  procedural  or  that  dues 
not  substantially  change  the  effec  t  of 
legislation  or  regulation  t)eing 
amended  '  This  fin.il  rule  is  corrective  in 
nature    Ihe  rule  simply  deletes 
pro\  isions  from  the  x^ommission  s 
regulations  in  response  to  a 
(.'ongressionai  mandate 

IV  Kexulalor>  Flexibdity  Act 

The  Reguiatorv  Flexibility  Act  (RKAl  * 
requires  rulemakings  to  either  cont.iin  a 


'  ISCFH  Pmrl  r 
'  ^.  I  «(>(>r.>v*«l  H#' 
liiw  4M    liU   Sl.l     I'SI 


n.  i«ml  PkitK  l  rte. 


•  S#w  HenuUrion  o(  Satn.-s;  (.«•  Sa.ri  I  nil>T  if-' 
Nciturtl  l.a«  Polirv  A.  i  .)(  ItTS  MiRh  I  <'•!  N«tu.'«l 

I  .«•  or  N«w  N«iur«.  ( .«<  f'T\«)u.«l  'r-iin  any 
Kii»#rvnir  or  lh»  I  h.irt  I  .<}n>;n<'n'»i  ShrK  <  )TtVr  Vo 
4    «4  l-f)  4Ai64     f  iK    n    IJ'WI    F>JiC  Sl«I»    k  R.T(» 
|K»«M,<',  •Pi  \'—-T-  ,ri  1«"-1<M1H  JO.irn  1  Aug    i. 
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description  and  analysis  of  the  impact 
the  rule  will  have  on  small  entities  or 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
sutistantial  number  of  small  entities 
This  final  rule  may  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  In  effect,  the  Commission's  rule 
will  make  interstate  natural  gas  prices 
more  market  responsive  by  increasing 
competition  and  pennit  producers 
greater  flexibility  in  selling  natural  gas 
supplies  The  Commission  believes  this 
rule  will  h.ive  a  beneficial  impact  on 
sm.ill  entities,  rather  than  a  negative 
impact  The  Commission  concludes, 
therefore,  that  this  impact  will  not  be 

significant"  within  the  meaning  of  the 
RF.A  Ac(  ordingly.  the  Commission 
certifies  that  this  rule  will  not  have  .i 

sigmfu  ant  economic  impact  on  a 
substantial  number  of  small  entities." 

V.  Paperwork  Reduction  Act 

I'he  Paperwork  Reduction  Act  *  and 
the  Office  of  Management  and  Budget  s 
tOMB)  regulations  '"  require  that  OMB 
approve  certain  information  collec:tion 
requirements  imposed  by  agency  rule. 
This  fin.il  rule  deletes  certain 
information  collection  requirements  no 
longer  recjuired  in  light  of  the 
(Congressional  mandate  The 
(Commission  is  notifying  the  Office  of 
Management  and  Budget  that  this 
information  collection  provision  is  no 
longer  recjuired 

VI.  Administrative  Findings  and 
Effective  Date 

The  Administrative  Procedure  Act 

(.•\PA)  '  '  recjuires  rulemakings  to  be 
published  in  the  Federal  Register  The 
APA  also  mandates  that  an  opportunity 
for  comment  t)e  provided  when  an 
agency  promulgates  regulations  Notice 
and  1  nmment  are  not  required  under  the 
APA  when  the    agency  for  good  c;aiise 
finds  that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary. 
or  I  luiir.iry  to  the  public  interests"'* 
The  Commission  finds  that  notice  and 
comment  are  unnecessary  for  this 
rulemaking  The  Commission  is  merely 
deleting  regulations  that  apply  to 
provisions  of  the  NGPA  tha'  nave  been 
repeiile(i 

This  final  rule  is  procedural  in  na'ure. 
It  deletes  regulations  no  longer  valid  in 
light  of  rei  ent  (Congressional  action.  The 
(Commission,  therefore,  finds  good  cause 
to  m.ike  this  rule  effei  tive  immedia'elv 
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upon  issuance.  This  final  rule  is 
effective  February  23. 1989. 

List  of  Subjects  in  18  CFR  Part  277 

Continental  shelf  Natural  gas.  Price 
controls,  Reporting  and  recordkeeping 
requirements. 

PART  277-{ REMOVED] 

Accordingly,  the  Commission  under 
its  rulemaking  authority  in  15  U.S.C. 
3411  (1982)  and  15  U.S.C.  717(o)  (1982) 
amends  Title  18,  Chapter  I  of  the  Code 
of  Federal  Regulations  by  removing  Part 
277. 

By  the  Commission 
LoU  D.  Cashell, 
St^rvtary- 
|FR  Doa  89-4756  Filed  2  28-69.  8:45  am) 
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DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 
22  CFR  Part  51 

1108.881] 

Denial  of  Passports  to  Certain 
Convicted  Drug  Traffickers 

agency:  Department  of  State. 
action:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Department  of  State  is 
issuing  interim  regulations  to  implement 
provisions  of  the  Anti-Drug  Abuse  Act 
of  1988,  Pub.  L  100-690.  The  interim 
regulations  prescribe  the  conditions 
governing  the  issuance,  denial  or 
revocation  of  United  States  passports  to 
individuals  convicted  of  offenses 
violating  Federal  and  state  drug  abuse 
laws  where  the  individual  used  a  U.S. 
passport  or  crossed  an  international 
border  in  committing  the  offense.  The 
interim  rule  also  makes  technical,  non- 
substantive conforming  amendments  to 
existing  regulations  governing  the 
revocation  and  denial  of  passports  in 
other  cases. 

CFFtcnVE  DATE:  March  1.  1989. 
DATE:  Comments  must  be  submitted  on 
or  before  May  1.  1989. 
ADDRESS:  Written  comments  may  be 
sent  to  William  B.  Wharton,  Director, 
Office  of  Citizenship  Appeals  and  Legal 
Assistance.  Passport  Services. 
Department  of  State.  Room  300, 1425  K 
Street.  NW..  Washington,  DC  20524. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Lea-Brown,  Office  of  Citizenship 
Appeals  and  Legal  Assistance. 
Telephone  (202)  326-6213. 
SUPPLEMENTARY  INFORMATION:  The 
Anti-Drug  Abuse  Act  of  1988.  Pub.  L 


100-690.  provides  that  a  passport  shall 
not  be  issued  to  or  shall  be  revoked  for 
an  individual  convicted  of  a  Federal  or 
state  drug  offense  where  the  individual 
used  a  U.S.  passport  or  crossed  an 
international  border  in  commiting  the 
offense. 

As  reflected  in  the  interim  rule,  it  is 
contemplated  that  passport  denial  or 
revocation  action  shall  be  taken  in  all 
cases,  except  where  the  Secretary 
decides  otherwise  on  eniergency  or 
humanitarian  grounds,  where  the 
offense  involved  constitutes  a  felony  as 
defined  by  section  4603(2){e)(3)  of  the 
Act,  and  may  be  taken  in  all  cases 
where  the  offense  involved  constitutes  a 
misdemeanor  as  defined  by  state  or 
Federal  law.  The  Department  recognizes 
that  the  use  of  a  U.S.  passport  or 
crossing  of  an  international  border  may 
not  necessarily  constitute  an  element  of 
a  Federal  or  state  drug  offense. 
Nonetheless,  the  Secretary  must  receive 
'reliable  information  about  one  or  boih  of 
these  circumstances  in  order  to  take 
action  under  the  interim  rule.  It  should 
be  noted,  however,  that  the  Department 
of  State  has  regulations  of  general 
applicability  that  govern  limitations  on 
issuance  or  extension  of  passports. 
These  existing  regulations,  which  come 
into  play  wher  the  Department  receive.s 
a  copy  of  a  warrant  or  is  otherwise 
informed  of  a  v.'arrant  by  a  competent 
authority,  apply  to  a  broader  range  of 
criminal  activity  and  do  not  require  a 
showing  that  the  criminal  activity  at 
issue  involved  the  use  of  a  U.S.  passport 
or  the  crossing  of  an  international 
border.  As  a  result,  denial  or  revocation 
of  a  passport  of  an  individual 
contemplated  by  the  interim  rule  may 
alternatively  be  taken  under  existing 
regulations. 

The  Department  is  also  making  non- 
substantive conforming  amendments  to 
22  CFR  Part  51  to  reflect  that,  in  keeping 
with  established  policy  and  procedure, 
passport  denial  or  revocation  action 
depends  upon  receipt  by  the  Department 
from  a  competent  authority  of 
supporting  information  and 
documentation  establishing  to  the 
satisfaction  of  the  Department  that  an 
individual  is  subject  to  the  repulations. 
This  policy  reflects  the  view  of  the 
Department  that  responsible  judicial 
and  law  enforcement  authorities  are  in 
the  best  position  to  identify  individuals 
who  should  be  subject  to  passport 
denial  or  revocation  action.  Finally,  the 
interim  rule  provides  that  no 
administrative  review  shall  be  taken  of 
a  refusal  on  the  part  of  the  Secretary  to 
grant  a  humanitarian  or  emergency 
exception.  This  approach  is  consistent 
v\ith  existing  passport  denial  and 
revocation  provisions,  which  provide  for 


no  emergency  or  humanitarian 
exceptions.  As  required  by  the 
Regulatory  Flexibility  Act'(5  U.S.C.  301 
et  seq).  it  is  hereby  certified  that  the 
itenm  rule  will  not  have  a  significant 
impact  on  small  business  entities  The 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch  35)  apply. 

List  of  Subjects  in  22  CFR  Part  51 

Passports. 

For  the  reasons  set  fort!-,  m  the 
preamble.  22  CFR  Part  51  is  amended  as 
follows; 

PART  51— PASSPORTS 

1.  The  authority  citation  for  Part  51  is 
revised  to  read  as  follows: 

AUTMORmr:  22  U.S.C.  2658  and  3926:  sec  1. 
44  Stat  887.  sec.  1.  41  Stal  750:  sec  4.  63  Slat 
111.  as  amended,  22  L'.S  C  211a.  as  amended. 
2658.  sec.  122  (d)|3|.  Pub  L  96-164.  97  Stat. 
1017:  E.O  11295.  36  FR  10603  3  CVU  1966-70 
Comp.  p.  507:  Pub  L.  100-690. 

2.  Section  51  70  is  revised  to  read  as 

follows: 

§  51.70    Denial  of  passports. 

(a)  A  passport,  except  for  direct  return 
to  the  United  States,  shall  not  be  issued 
in  any  case  in  which  the  Secretary  of 
State  determines  or  is  informed  by 
competent  authority  that: 

(1)  The  applicant  is  the  subject  of  an 
outstanding  Federal  warrant  of  arrest 
for  a  felony,  including  a  warrant  issued 
under  the  Federal  Fugitive  Felon  Act  (18 
U.S.C.  1073):  or 

(2)  The  applicant  is  subject  to  a 
criminal  court  order,  condition  of 
probation,  or  condition  of  parole,  any  of 
which  forbids  departure  from  the  United 
States  and  the  violation  of  which  could 
result  in  the  issuance  of  a  Federal 
warrant  of  arrest,  including  a  warrant 
issued  under  the  Federal  Fugitive  Felon 
Act:  or 

(3)  The  applicant  is  subject  to  a  court 
order  committing  him  or  her  to  a  mental 
institution;  or 

(4)  The  applicant  is  the  subject  of  a 
request  for  extradition  or  provisional 
arrest  for  extradition  which  has  been 
presented  to  the  government  of  a  foreign 
country;  or 

(5)  The  applicant  is  the  subject  of  a 
subpoena  issued  pursuant  to  section 
1783  of  Title  28,  United  States  Code,  in  a 
matter  involving  Federal  prosecution 
for,  or  grand  jurv'  investigation  of.  a 
felony:  or 

(6)  The  applicant  has  not  repaid  a 
loan  received  from  the  L'niled  States  as 
prescribed  under  §§  71  10  and  71.11  of 
this  chapter  or 

(7)  The  applicant  is  in  default  on  a 
loan  received  from  the  United  States  to 
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arul  vvi'l!  hcri^,  or 

\^]  rh.-  :\\'\    :>  .i:\'    t  '!■■  !i'r  'he  eijje  of 
1(1  yfHi^    'lIlr^'^m^ri  nn<\  nnt  in  thp 
mililsry  irrvur  I'f  the  I'luled  Sttitri 
unleaa  d  ptT^nn  havinx  It'nal  i.uKfixly  of 
■uch  natioruil  luithon/f  s  iHiiu>«n>  r  of  iht* 
pdSiipor'   I  !      ij{r»*''n  U'  finiliurv  IS*- 
United  S'  iS' 1  '  ir    ri\   iTiiipi.'^  iiijv  .irn  f(i 
by  (he  I'nifpi!  S'nfp^  for  (hf  mni  "  fo 
rpfum  f"  '''!•  '  •'.'imI  Si, ill's     r 

(4)Tb''  '■'■     riary  ilftrrniirM**  thai  the 

u     II'  I  uriy    ''     .  ii'iic  M'l.OUl  lUniM^e  to 

the  nn'mn-il  tfcurity  or  thf  fnrfijtn 
pdliiy  of  Ihf  I  'niftil  S'  I'l-i*     ir 

(5)  TTl*"  rtppli(.4ilil  h.M  liitn  'tir  Huliircl 
of  a  pnor  adversa  acimn  uiuii-r  \h\» 
•action  or  }  51.71  and  hai  not  shuy^n 
thai  a  change  in  circumsliinc)**  stnc«!  the 
adverse  action  warr.in'n    s^  i.in.  e  of  a 
paasport:  or 

(6)  The  appUcKiil  n  xuh^^i  in  an  ordi*r 
of  restraint  or  apprt-Kcnsiun  isaued  by 
an  appropnMte  officer  of  the  United 
States  Armed  F()r<:cs  pursuant  to 
C^hapter  47  of  Tiili-  jO  of  the  United 
Stales  Coda. 

lApproviKl  hy  'h*  Offirp  rf  ManaKfiru-nt  atvl 
Ila4J||«*t    ir-*Wr  <  I'li'ri)!  iiumt»««-  \Uib-  *iir^7| 

3  A  new  ]  51  71  is  inserted  after 
sifction  M  "f)  «nd  rrnds  a*  follnw^ 

<S171     OwrMjl  of  peiaport*  to  certafti 

convicted  drug  trsttldiars. 

1  I    \  .    !%■  ,xirt  nh.iil  not  tx*    s-iinMt  ;ii 

,  1  .!■>.•  :;>  whiih  t.'.f  S^-t  ri'ldP,  of  Stall' 

•'.•r-nirifa  .ir  it  informed  by  cumpeipnt 

II  ii.'iiiiily  th.il  Ihf  applif  rftit  is  autiiect  to 
imprisonment  or  suinrvised  relfu«e  hs 

'    ■•  ri'Hii  I  111  •)  'finny  roiiv  ii  tioii  for  a 
I  filir,ii    ir  s'.i'f  'ln:>{  iifTeair  if  the 
Inil  iulnai  us«»<!  <i  I  '  S    p.mnpnrt  or 
OthiTM.Ati  ciusaed  ati  iiiiem.iliuiial 
border  in  committing  the  offense. 
incltidinK  a  felony  conviction  arising 
under 

II  I  !h.-  (  nti'iuli.-  t  Si.'>^trtn<»-«   \r!  121 
U  S  ;     n«<l  !••  si-  I       r  ■>  ,■  {  iMitnilli'd 
Sub'»lance»  Impcr*   u    i  K«.i><ir'   \.'    .'1 
U.&C  9'il  et  iM-.|  1   .'f 


(^1  Any  Federal  law  involving 
(  ontrolled  sutiatiinces  as  define*]  ;n 
*««tion  802  i)f  the  C^irtrolled  Subslant  »■« 
Act  (21  II  S(.  BOl  Pl  seq  )   or 

(  II  rhe  [Wink  S«>crery  Act  (  )!  l'  S  C 
S  ill  et  ieq  )  or  ihe  Money  I Jiun<*ennf{ 
AlI  ilH  C  S  C   145<^  (•;  s.'.j  1  if  ;hf 
Secretary  of  State  i«  m  ret^ipf  of 
i    formation  'hat  *ijpp<ins  'he 
i',.'tenTiinatinn  that  the  violation 
inviii'.wl  Id  rvlnle<]  lo  iIIktI  prrxfiii  Hon 
of  or  frafricking  tn  a  contraiied 
substance;  or 

(41  Any  «ta(e  law  invojving  tho 
nianufarture   distribution   or  [xis^cssmn 
of  a  contrt)!!rd  substam  e 

(b)  A  passport  rr.ay  be  n-f'iseii  m  any 
case  in  which  the  Secretary  of  State 
determines  or  is  mformfrl  by  i  nnipefent 
Hiithorily  ih.il  the  applii.ant  is  suh|ci  t  to 
unpnsonmtT'    t  super'.ised  release  as 
t'-e  resi;!t  of  a  misdemi'anor  ;  on\  iction 
(  f  a  h riteral  or  slate  drug  ofTen.v*  if  Ihe 
]:i(!ivul;:(i!  'iscrl  a  V  S   passport  or 
I'therwise  I  r    ssrd  iir.  [ii'frnational 
''.irder  in  uininutling  the  ofTi'ii.se    ilher 
Uian  a  P.rst  ctinviction  for  posM'ssuiii  .if 
a  controlled  substance,  includinjj  a 
misdemcnriiir  convir  tion  arising  under 


(im. 


il  statutes  described  m 


section  51  71  (a),  or 

(2)  Ail>  state  law  iir,  oUing  the 
manufacture,  distribution,  or  pi>s«es8iuii 
of  a  controlled  substanc  e 

(c)  Notwith.Htaiuiin^  subwi  tioiu  [,i| 
and  (bt.  the  S«'ij-eiarv  uf  Stale  may  issue 
a  passport  when  the  conipeteut 
authority  confirms,  or  ihe  Secivtary  of 
State  otherwise  finds,  that  emcrgeiwy 
cLTCumslaui  >■»  or  hun.anitanan  n  isciis 
exist. 

(Approved  by  ihe  tMfu  r  <>(  Manngement  «nil 
Builxe*  ander  i  onlroi  mimtur  140S  «T771 


}S171     ir>adaa<giwaadaat51.y3| 

4  Current  |  SI  71  is  redesignated  as 
S  M  "Z  an'f  IS  revMe(!  to  reid  as  follows- 

;S173     H«voc«tto«)  or  r««tr4c1ton  of 
paaaports. 

A  p.issnort  nia>  \w  n'voked  or 
restricti'd   ir  iimiliil  where 

(a)  The  nalional  would  not  Ih"  entitled 
to  issuance  of  a  new  passport  under 
{  "il  70  or  \  SI  ■'1    or 

I'l]   I"he  p,is«p<>rl  hHS  (•wen  't.t.tirfd  by 
f   iiid   or  h.iH  U-en  frau'iulenilv  sMerrd, 
or  h.is  fieen  frrtudulently  mi^oiseif 

{5172     lR«<}M«onatadaaf  SI  73) 

5.  Current  section  51  72  is 
ri'desisn.i'rd  as  section  51  73. 

{5171     IRadMigrMtad  aa  SSI  741 

6  C!urn"nl  sect. on  51  ^3  is  renumbered 
us  section  51  74 

7  Current  sectum  jl  HI)  m  revised  to 
redd  as  foU.iwi; 


{SIM     AppScaMRypf  HSI^IVtrougH 

51  n. 

The  provisions  of  ti  51.S1  Ihroogh 

5)1  8y  apply  to  any  action  of  the 
Secretary  taken  on  an  individual  basis 
in  denying,  restru  tinj?,  revoking  or 
invalidatinji  a  passport  or  in  any  other 
way  adversely  affecting  the  ability  of  a 
person  to  receive  or  use  a  passport 
except  action  taken  by  reason  of 
noncitiienship.  refusal  to  grant  a 
discretionar)  exception  under  Ihe 
emer^rvcy  or  humanitarian  relief 
proviainns  of  )  51  71  (c)  or  refusal  to 
^rant  a  liiscretionary  exception  from 
jjeoKraphu  al  limitations  of  general 
appiu  ability   The  provisions  of  this 
subpart  shall  constitute  the 
administrative  remedies  provided  by  the 
Ilepartment  to  persons  who  are  the 
sub)ect  uf  adverse  action  under  |i  51.71) 
51  :'l  or  ,S1  "2 

(The  infiirmalion  collection  implit  ations 

conirtiru'ii  in  lhi»  ruie  have  been  appruveil  tiy 

OMU  il4<lS-0(T—   B,'«1|l 

I.Min  M   Clirk. 

.\is,slc,nt  Sei  rt-tan  for  Consular  Affairs. 

December  19   1988. 

11"K  Do.    «»-45tt3  Piled  2-2»-8ft  B.4.5  aroj 
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DEPARTMEPO  OF  THE  TREASURY 

Fiscal  S«rv(c« 

31  CFR  Parts  203  and  214 

Treasury  Tax  and  Loan  D«posHaries. 
Oepo»n«i««  for  F«dera(  Taxes 

AOtMCv:  Financial  Managoment  Ser\icc. 

h  isi  nl  Service.  Treasury. 

ACnoH:  Final  rule. 


suMMUurr  This  rule  (1)  amends  the 
I  rcasury  rewulations  on  payinp  fees  to 
fmandal  institutions  for  maintaining 
1  re  isury  Tax  and  Loan  flTSL)  accounts 
and  piroccssing  Federal  tax  deposit 
(FTUi  pflyments  by  removinR  specific 
references  to  the  HI)  fee  structure  from 
31  CFK  P.irts  2\13  and  214  and 
tran.sfcrnnK  the  fee  tjchedule  to  the 
"Treasury  Fniiiiu  lal  Manual"  and  (2) 
r»'viseg  Irt-Hsary  procedures  to  reduce 
the  fees  paid  to  depositaries  for 
pri(  rssir.w;  FTf)  p.iymer.fs  Treasury  is 
red'.ii    "w;  'hi'  i  urrent  per  I'.em  fee 
stru.  ;..;c  f^ir  Liryt'  depositaries  that 
pri)>  t'Sh  HI)  doH.ir  deposit  volum<'S  in 
excess  of  $10  million  annually   The 
affected  depositaries  inihide 
depositaries  m  the  remittance  opti.Ti 
("l.iss  1  category  and  the  note  option 
Class  B  and  Class  C  cateRories   Until 
further  evaluation  is  <  ompleted.  fee 
reductions  will  not  be  implemented  for 
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depositanes  that  process  the  smaller 
PTD  dollar  deposit  volumes 
(depositaries  in  the  note  option  Class  A 
category  and  remittance  option  Class  2 
category)  or  any  depositary  that 
participates  in  the  Federal 
Government's  Minority  Bank  Deposit 
Program  (MBDP). 

Treasury  finds,  for  good  cause,  that  a 
delay  in  the  rule's  effective  date  would 
be  contrary  to  the  important  public 
interest  of  meeting  budgetary 
constraints  imposed  on  the  Financial 
Management  Service.  See  S.  Rep.  No. 
387, 100th  Cong..  2d  Sess.  16  (1988). 
Thus,  this  rule  shall  be  effective  upon 
publication  as  a  final  rule  in  the  Federal 
Register.  The  fee  reduction  is  effective 
with  the  Federal  Reserve  Banks'  March 
reporting  cycle  which  begins  March  2. 
1989 

EFFECTIVE  DATE:  March  2,  1989. 

FOU  FURTHER  INFORMATION  CONTACT 

Michael  C.  Salapka  at  (202)  287-0590. 
SUPPLEMENTARY  INFORMATION:  On 

January  3. 1989.  Treasury  published  a 
notice  of  proposed  rulemaking 
concerning  the  amendment  in  the 
Federal  Regiater  (54  PR  40].  In  the  notice 
of  proposed  rulemaking,  interested 
persons  were  given  until  February  2, 
1989.  to  submit  comments. 

Discussioo  of  Final  Rule  and  Comments 

In  order  to  achieve  budget  reductions 
in  Fiscal  Year  1989.  Treasury  is  reducing 
the  per-item  fee  paid  to  the  large  note 
option  and  remittance  option 
depositaries  from  the  current  fifty  ($0.50) 
cents  per  Federal  tax  deposit  coupon 
processed  to  thirty  ($0.30)  centes  for 
each  Federal  tax  deposit  coupon 
processed.  Payment  of  fees  for 
processing  FTD  payments  is  not 
required  by  statute.  Therefore.  Treasury 
is  transferring  these  administrative 
procedures  to  the  'Treasury  Financial 
Manual."  This  manual  may  be  obtained 
from  any  Federal  Reserve  Bank. 

Four  comments  were  timely  received 
and  a  fifth  comment  was  received  after 
the  comment  period  had  expired.  The 
first  comment  was  from  an  association 
representing  the  interest  of  independent 
banks.  The  request  regarded 
clarification  on  the  effect  of  the  fee 
reduction  on  the  note  option 
depositaries.  Specifically,  the 
association  inquired  as  to  the  size  of 
depositaries  which  would  be  affected. 
Treasury  responded  that  fees  would  not 
be  reduced  for  the  depositaries 
processing  less  than  $10  million 
annually  in  Federal  tax  deposit  volume 
or  any  depositary  participating  in  the 
MBDP. 

The  second  comment  was  received 
from  an  association  of  banking 


institutions.  It  addressed  the  cost 
associated  with  accepting  Federal  tax 
deposits.  The  association  suggested  that 
depositaries  processing  the  largest 
dollar  deposit  volumes  incur  increased 
processing  risks.  Furthermore,  the 
association  requested  that  depositaries 
be  given  the  option  of  recovering  their 
processing  costs  from  their  customers  by 
charging  a  fee  for  handling  Federal  tax 
deposits.  The  association  acknowledged 
that  depositaries  receive  compensation 
for  handling  costs  from  the  Treasury  fee 
paid  for  each  FTD  coupon  processed 
and  the  overnight  use  of  deposited 
funds. 

The  intent  of  Treasury's  policy  is  to 
reduce  fees  for  the  largest  depositaries 
because  they  are  in  a  more  favorable 
position  to  accommodate  the  change  in 
fee  structure  than  the  smaller 
depositaries.  The  larger  depositaries 
process  the  largest  dollar  deposit 
volumes  and  generally  benefit  most  from 
the  overnight  use  of  Federal  funds. 
Regarding  processing  risks  it  should  be 
noted  that  current  regulations  provide 
that  depositaries  may  at  their  discretion 
accept  checks  drawn  on  another 
financial  institution,  but  they  do  so 
purely  on  a  voluntary  basis.  31  CFR 
214.6(a)(1). 

Regarding  processing  costs,  the 
association  suggested  that  depositaxiee-^ 
recover  processing  costs  from  their 
customers.  This  issue  was  not  addressed 
in  the  proposed  rule.  Current  regulations 
forbid  depositaries  to  accept 
compensation  from  taxpayers  for 
accepting  deposits  of  Federal  taxes  and 
handling  them.  31  CFR  214.6(a)(7), 
Treasury  has  determined,  as  a  policy 
matter,  thai  amending  this  regulation  to 
allow  depositaries  to  charge  taxpayers 
for  providing  this  service  is  not 
appropriate  at  this  time:  TTie  proposed 
rule  did  not  speak  to  this  provision  of 
concern  to  the  association  and  it  will  be 
reviewed  independently  for 
consideration  of  its  continued  validity. 

The  third  comment  was  from  an 
association  representing  independent 
community  banks  opposing  the  removal 
of  the  fee  schedule  from  the  CFR.  The 
associabon  stated  that  Treasury  should 
be  required  to  consider  the  bookkeeping 
and  maintenance  costs  of  banks  when 
establishing  its  fee  structure.  The 
association  cited  results  of  a  survey 
among  community  banks  with  assets 
ranging  from  $10  million  to  $100  million 
and  stated  that  the  costs  to  process  FTD 
payments  ranged  from  $1.05  to  $0.35  per 
item.  The  survey  indicated  that  costs 
declined  as  the  size  of  the  institution 
increased.  The  association  stressed  that 
current  fees  do  not  fully  compensate 
many  community  banks  and  that  a 


reduction  in  fees  would  be  a  hardship 
for  smaller  institutions 

Treasury  has  determined,  as  a  policy 
matter,  to  transfer  the  administrative 
procedures  concerning  payment  of  fees 
for  processing  FTD  payments  to  the 
"Treasury  Financial  Manual"  However, 
this  change  will  not  preclude  public 
comment.  It  is  the  Department  of  the 
Treasurj-'s  intent  lo  announce  future 
rate  cnanges  pnor  to  thnr  effectiv  e  date 
and  allow  opportunity  for  public 
comment. 

There  are  three  reasons  for  Treasury's 
policy  regarding  FTD  payments  First, 
budget  constraints  imposed  on  the 
Financial  Management  Serv  ice  preclude 
paying  higher  fees  to  depositaries. 
Second,  depositaries  that  choose  to 
participate  in  the  Treasury  Tax  and 
Loan  program  esm  interest  on  the 
overnight  use  of  Fedenl  funds  deposited 
as  Federal  tax  payments  Third. 
Treasury  has  determined  that  the  larger 
depositaries  are  in  a  better  position  to 
accommodate  the  fee  reduction. 

The  fourth  comment  was  received 
from  an  associabon  representing 
approximately  3.000  savings 
associations  and  savings  bank 
businesses.  The  comment  suggested  that 
the  Treasury  and  depositanes  should 
work  together  to  establish  a  systematic 
and  unbiased  method  for  deriving  an 
annual  fee  and  that  a  precise  formula 
should  be  developed  and  approved 
through  the  public  comment  process 
Furthermore,  the  association  suggested 
that  to  arrive  at  an  appropnate  profit 
margin,  the  Treasury'  should  convene  a 
task  force  comprised  of  financial 
industry  representatives  and  others  to 
set  the  rate  and  publish  it  in  the  Federal 
Register  for  comment.  As  stated  above, 
budget  constraints  preclude  Treasury' 
from  paying  higher  fees.  In  addition. 
Treasury  estimates  the  earning  capacity 
of  depositaries  from  the  overnight  use  of 
Federal  tax  deposit  funds  during  Fiscal 
Year  1988  was  approximately  $142 
million.  This  estimate  is  based  on  the  FY 
1988  Federal  tax  deposit  dollar  volume 
cited  in  the  "Daily  "Treasury'  Statement" 
dated  September  30.  1988  Furthermore, 
Treasury  estimates  that  implementing 
the  new  fee  structure  will  save  the 
Treasury  $6  million  in  Fiscal  Year  1989 
The  fifth  comment  was  received  from 
a  savings  bank.  The  bank  stated  that  the 
Treasury  proposal  to  reduce  fees  ignores 
the  cost  of  the  processing  risk 
associated  wnth  accepting  Federal  tax 
deposits  and  the  fifth  ($.50)  cent  fee 
does  not  cover  the  banks  actual 
processing  cost.  The  bank  suggested 
removing  the  restriction  which  prohibits 
depositaries  from  accepting 
compensation  from  taxpayers  lo  allow 
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h-iaki  Id  i,ii\t'i   Ihfir  prm  ♦•»i«;il){  i  ml'* 

I  :iM»jr'y  H  rt-tpoiiHt"  U)  !h''  ««i  uiiii 

C     ir.-lfli;      Sff  lilH(  U-iHIUll   dlluVf 

lh«Tf    <irf   Mil   iillh»l<l!ltU  I'  JllftTfliLf!! 

bftwet'Ti  !ti>'  priiposi'il  ruie  and  final 
riile   Sut)Sfi)i!ciil  to  ihc  ^uiblK /itmn  nf 
it  f  pr((p(]t«'d  nil«',  1  rtM«ury  ini.rvdWil 
it  •■  ihrt'ihnKI  between  th»'  (idle  o^itum 
CliHS  A  Hnd  Class  U  i.atrsories  tu  $U) 
n:illuin  in  .innuttl  Fi'deral  lax  deposit 
d  illar  volume   As  a  cuiiiequeni^  of  this 
p    In  y  derisiiin    frwiT  nnle  npirion 
di'posiliiru'!!  (ire  riffrLled  tiy  the  fee 
reducluin  than  iinj(uiali>  eitUTUiled    The 

II  'eshdid  helween  the  rvmitt.iiire  uption 
C...i»»  t  and  (.'l(i»g  2  i.rttej<"riei»  \n  .«Uv) 

ipi  rr-a.sed  to  Jlf)  million 

I'redsury  ih  rediu.inx  fet-H  paid  to  all 
d''  >(>sittirtes  that  pror ess  over  $10 
ni'llmn  in  Kedertd  tax  deposit  dollnr 
V'ltjme  annually,  rexrtfdles.s  of 
cl  issirication  as  note  option  or 
remiMaiic  e  option  (fepositnnes 
H  iwfver,  ther«"  is  an  exieption  for  the 
M'tOP  pnrtK  ipants   MBDP  partK  ipants 
a   ■■  not  affei  fed  hy  the  fee  reiliK  tinri 
F.  e  rf<fii(  tioni  for  dfpositanes  thd! 
pi  )<  ens  thr  smnllfr  KIT)  dollfir  d«'p<iiit 
Volumes  and  dejmsii.inr^  th.il 
p    rtic  ipate  in  the  MHDP  arr  an<ier 
review    Irejmirv  will  d«»i  idi>  at  a  later 
ll  .te  when  fee  rt'diKliotis   if  .inv   vvill  fie 
wnplemenlfd  for  the  smaller 
i!'P<>»itan«»«  Hni\  MHPf  depo^it.ines 

I  ■  ••  npw  and  any  siihse<|iieni  fee 

H    'le.lides  will  fie  pidilished  in  the 

I    ertsiiry  Kinan<  lal  M.inuril      iini  'in 
(I)  [Hirtiinily  vwill  f»>  affonteil  for  putili. 
<  I  nim»'ot  pnor  to  further  r»-(!ii(  tiors 
h<  rommn  final 

i.i  oiMimic  ,\Mi«sn<nent  aiid  Certificdtiixi 

Apprmimiitely  J  4(X)  finani  i.il 

II  ^litiitioni  p*irti(  Ipate  as  note  option 
!•  p()sit*ne<i  while  i^reaier  than  11  WX) 

fiiiaiii  lal  institutions  partuapale  as 
remittaiii  e  option  dcponitane*    I  reasury 
e>(tIrtTwt««-iiuil  dpipr<)vima!eiy  4.nm) 
!    '.iiH.iai  innlitutions  will  t>e  aflei  le<i  liy 
.),,.  I,.,.  rediK  lion    rhe  larger  finan<  lal 
;;istilutioiiN  pnMess  the  laryrsi  dollar 
!•  ^H>«ll  voluniei  and  ({«»nertnly  f)«!nefit 
nt'iat  from  the  (ivemight  u»*  of  l->deral 
fiiods    Iherefore.  1  rrasury  has 
iKoerniiiied  that  the  initial  fee  n-dui  lion 
v%  11  be  limileil  lo  those  depxjsitaries  th  •' 
pi  Hess  i)'."r  $U)  million  in  KIT)  d«'p<isit» 
a.'iiuialK 

Diitnciutioii  uf  die  rvvineti     Ire^sury 
t  inaniiMi  Manual     lo  the  l-etleral 
Kenerve  Naiiks  inui  I'l  *l.  de^KlSllarle• 
v\!il  l»«?  nmrdinaled  wilh  'he  renulatioii 
rev  iHums 

1  re.Mury  has  detennineil  Ih^il  Ihi*  is 
I    ll  a  niaiiir  rule  aa  defined  by  Hmh-uIivp 
(  )rder  1J_3JI    Ai*  ordin({ly .  a  rt'j^ilatory 
i;Tipai  t  jiialvHis  it  luil  requirvii    ll  is 
hereby  wrlitied  puiHuant  In  the 


He«iil,jtory  Flexibility  Act  'hat  this  rule 
A  '1  not  have  a  ii)inifir.«nt  e<:onomic 
nipact  on  a  sut)Stantial  numl>«'r  of  imali 
ei'.V'iet   Ar(ortfinsly   a  Regulatory 
Hexibdity  Act  an.ilysis  is  not  n^ipiired 

bst  of  Subjacts 

/.'  CFHPnrt^fn 

Udnk.*,  Banking.  laxes 
31  CF7t  Pert  274 

Banks,  Banking.  Taxes. 

For  the  reasonn  set  out  in  the 
preamble  Title  ,11    Part  Zm  and  Part  214 
of  the  C^ude  of  Federal  KeKulatiuru.  is 
amended  ab  vt  fordi  beiow. 

PART  203— f  AMENDED  I 

1    Ihe  authority  citation  for  Pwrt  203  is 
revised  to  r»»ad  as  follows 

Authonty    .il  t.  S C  31Z2  and  31  U  S.C  J2J 

J  Sertion  2i)n  1()(h!f2!(ii)  is  revised  to 
read  as  follows 

;  203  10     I  Amw«d«d  I 

■  •  •  •  • 

lb)    •    •    • 

(2)    •    •    • 

(ll)  Analysis  u-edit  .'MI  lax  and  loan 
balances  which  art-  in  excess  of  a 
current  day's  cn'dits  will  be  sub^fcl  to 
an  aiiiilysis  c.'edit,  as  explained  in  the 
Procedural  Inntructuins  for  Treasury 
T.ix  and  l.o.m  L)«-po8iianei. 

.3  Sei  tior;  .'lU  14  is  revised  to  read  as 
follows: 

;  20X14    CompcoMition  lor  ■•rvtc«s 
rcndar^d. 

F.xi  epi  as  provided  in  the  PnK-etliiral 

1    s'r  ,   ■     :\»  fir  Treasury  Tax  and  l^)<ir\ 
1  l.positaries   l)eiK)sitanes  will  not  be 
I  1  r'ipensjitjtf  for  servit  ins  the  tax  and 
i  lai.  a  ( .Hint  or  for  the  bcHikkeepmj? 
costs  ot  maintainiiiv  that  h(  ronnt 

PART  214-H  AMENOeOI 

1     I"he  a  jthorily  i.itdtion  for  Part  214  is 
rev  ;.iic<l  lo  read  as  follows 

Authortty   12  USC  |  2»iS   12  U  SC  3S1    3! 
i:  SC.  5122:  J1  use  323. 

{2146     |Ani*nd*d| 

J  Se<  turn  ^'14  fi  is  amended  by 
revising  paranrnph  (hi)  as  follows 
•  ft  •  •  • 

(b)  CAimpen^dlion  for  s*'rvic-es.  F.M.epl 
as  provided  in  ttie  l^veiiural 
Instnictuint  for  Treasury  Tax  and  UHin 
U«-po«itaries.  Depositaries  will  nut  be 
(  (impensdted  for  servicintj  Ihe  tax  snd 


l.'.m  account  or  for  the  tKx>kkeeping 

( ,ists  of  rr..iintaminR  that  arrount 

W  E.  DouyiM. 

(.'.^'rmisfit'npr 
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DEPARTMENT  OF  DEFENSE 
Oftic*  of  th«  Secretary 
32  CFR  Pert  M3 
|DoODtr*cttv«51?8.t| 

AesteUnt  Secretary  of  Defence 
(Production  and  Logtatic*); 
Establl8twT«ent 

AGENCY:  Department  of  Defense. 
ACTION:  Final  rule. 


(b)  Assigns  responsibilities,  functions, 
relationships,  and  authorities,  as 
prescribed  hcreia  to  the  ASOtPSLJ. 


summary:  This  part  documents  the 
est.ihlishment  of  the  Assistant  Secretary 
of  Defense  (Production  and  Logistics) 
and  identiHes  the  re-sponsibilities. 
functions  relationships,  and  authoritirs 
of  the  Asstslant  5>*»cretary  of  Defense 
(Production  and  I^ogistics) 

fFWtcrvft  DATE:  February  1,  198fl 

FOfl  FUfTTHER  INFOItMATKM  CONTACT: 

Mr  H  Becker.  OfHce  of  the  Director  for 
Administration  and  Manajjement, 
VVashinRton,  DC  20301-1155,  telephone 
21)2-tJ«7-070« 
SUPPt-EMFNTAirY  MFOMtATIOM: 

List  of  Sub)«ct>  LD  32  CFR  Part  3S3 

( )rKHni7.ation  and  manaf^ement 
Accordingly.  Title  3Z,  Chapter  I 

Subchapter  R.  is  amended  to  add  Part 

383  as  follows. 

PART  3«3— ASSISTANT  SECRETARY 
OF  DEFENSE  (PROOUCTJON  AND 
LOOiSTICS) 

S-- 

3HJ.1      I'u.'-^xifte 
383  2     [Vfinitiun 
3HJ  3     Resiwruibil.ties. 
3K)  4     Kunitions 
JM.1  "i     Relationships. 
m.1  R     Authorities 

.A[iperiiii\     lielesations  of  .fiilhority 
.Authority  10  H  SC  136 

;  3«3  1     PurpOM. 

This  pari  is  issued  pursuant  to  the 
authority  vested  in  the  Secretary  of 
Defense  under  10  U.S.C. 

(a I  Desi)^ate8  one  of  the  positions  of 
Assistant  Secretary  of  Defense  as  the 
.•\s8istant  Secretary  of  Defense 
(IVoduction  and  Logistics)  (ASD(P»L)) 
under  the  direction,  authority   and 
control  of  the  Under  Secretary  of 
■Defense  (Acquisition)  (USD(A)) 


{383^ 

DoD  Components  The  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Joints  Chiefs  of  Staff 
(ICS).  the  Joint  Staff,  the  Unified  and 
Specified  Commands,  the  Office  of  the 
Inspector  Genera!  of  the  Department  of 
Defense  (OIG,  DoD).  and  the  Defense 
Agencies,  and  the  DoD  Field  Actirities. 


S3UJ 

Tire  Assistant  Secretary  of  Defense 
(Production  and  Logistics)  { ASD{P8cL)) 
is  the  Piincipal  Staff  Assistant  and 
advisor  to  the  USD^A)  for  management 
of  DoD  procurement,  production,  the 
Nationel  Defense  Stockpile,  logistics, 
installations,  environmental  programs. 
Total  Quality  Management,  and  other 
related  matters.  In  this  capacity,  the 
ASD{P&L)  shall: 

(a)  Develop  policies,  conduct 
analyses,  provide  advice,  make 
recommendations,  and  issue  guidance 
on  DoD  plans,  programs,  and 
requirements  determinations. 

(b)  Develop  systems  and  standards  for 
the  administration  and  management  of 
approved  DoD  plans,  programs,  and 
policies. 

(c)  Develop  and  promulgate  plans, 
programs,  actions,  and  taskings  to 
ensure  adherence  to  DoD  policies  and 
national  security  objectives. 

(d)  Review  and  evaluate  DoD 
Component  plans  and  programs  to 
ensure  adherence  to  approved  policies 
and  standards. 

(e)  Participate  in  all  aspects  of  the 
Defense  Acquisition  System. 

(f)  Participate  in  planning, 
programming,  budgeting,  and  followup 
activities. 

(g)  Develop  functional  requirements, 
plans,  and  programs  to  achieve 
interoperability  among  modernized  DoD 
production  and  logistics  information 
systems. 

(h)  Participate  in  all  aspects  of 
production  and  logistics  automated 
information  system  (AIS)  hfe-cycle 
management,  major  AIS  reviews,  and 
major  AIS  approval  processes. 

(i)  Promote  coordination,  cooperation, 
and  mutual  understanding,  both  inside 
and  outside  of  the  Department  of 
Defense,  including  oversight  and  policy 
information  for.  and  implementation  of. 
agreements  with  allied  and  other 
friendly  natfoTis  In  coordination  with  the 
Under  Secretary  of  Defense  (Policy) 
(USD(P)). 

(j)  Serve  as  primary  focal  point  and 
principal  DoD  spokesman  for.  and  serve 
on.  boards,  committees,  and  other 


groups  pertaining  to  assigned  functional 
areas. 

(k)  Develop,  coordinate,  and  maintain 
regulations  as  necessary  and 
appropriate  to  implement  the  acquisition 
regulatory  responsibilities  of  the 
Secretary  of  Defense  and  the  USD(A). 

(!)  Perform  other  duties  as  the 
Secretary  of  Defense  and  the  USD(A) 
prescribe. 

§  3S3.4    Functions. 

The  ASD(P&L)  ^all  carry  out  the 
responsibilities  described  in  S  383.3  for 
the  following  functional  areas: 

(a)  Maintenance  and  administration  of 
the  Federal  Acquisition  Regulation 
(FAR)  and  the  Defense  FAR  Supplement 
(DFARS)  and  other  implementations 
thereto  within  the  Department  of 
Defense. 

(b)  Contract  policy,  administration, 
cost,  pricing,  and  finance. 

(c)  Transition  to  production  planning 
and  production  management 

(d)  Materiel  and  fadlities  readiness 
and  sustainability. 

(e)  Management  of  the  National 
Defense  Stockpile. 

(f)  Total  Quality  Management. 

(g)  Defense  Standardization  and 
Specification  Program. 

(h)  Technical  data  management. 

(ij  Acquisition  logistic&.  including 
Integrated  Logistics  Support  post 
production  support  and  weapon  support 
assessment. 

(j)  Support  systems  acquisition  and 
technology  requirements. 

(k)  Computer-aided  Acquisition  and 
Logistics  Support. 

(1)  International  logistics  and  military 
construction  agreements,  in 
coordination  with  the  USD(P). 

(m)  Supply,  warehousing,  and 
distribution  management. 

(n)  Materiel  maintenance 
management,  including  repair,  overhaul, 
modification  installation,  and  preventive 
maintenance  of  weapon  systems, 
equipment,  secondary  items,  and 
munitions. 

(o)  Transportation  (including  airlift 
and  sealift)  and  traffic  management 

(p)  Energy  management  and 
petroleum  logistics. 

(q)  Host-nation  support 

(r)  Mobilization  planning  guidance  for 
military  installations  and  logistics. 

(s)  Installation  management  and  real 
property  planning,  design,  acquisition, 
maintenance,  and  disposal. 

(t)  Mihtary  base  structure  and 
utilization. 

(u)  Construction,  including 
construction  funded  by  host  nations 
under  the  North  Atiantic  Treaty 
Organization  (NATO)  Infrastructure 
Program. 


(v)  Commercial  activities  and  Defense 
Regional  Inter-Service  Support 
Programs. 

(w)  Em'ironmental  quality  and  natural 
resources  management. 

(x)  Postal  services  and  custom* 
inspection. 

(y)  Planning  and  life-cycle 
management  of  all  technological  aspects 
of  modernization  wnthin  the  Department 
of  Defense  of  automated  information 
systems  associated  with  the  preceding 
functions. 

§  383.5    Relationships. 

(a)  In  the  performance  of  assigned 
functions,  the  .ASD|F&L)  shall 

(1)  Coorchnate  and  exchange 
information  with  other  offiaals  in  the 
Department  of  Defense  exercising 
collateral  or  reiatf-d  functions 

(2)  Use  existing  systems,  faal/lies. 
and  ser\'ices  of  the  Department  of 
Defense  and  other  Federal  agencies, 
whenever  practicable,  to  achieve 
maximum  efficiency  and  economy. 

-     (b)  Other  OSD  ofTficials  and  heads  of 
DoD  Components  shall  coordinate  with 
the  ASD(P&L)  on  all  matters  related  to 
the  functions  cited  in  §  383.4. 

§  383.6    Auttiortties. 

The  ASD(P&L]  us  hereby  delegated 
authority  to: 

(a)  Issue  DoD  Instructions.  DoD 
publications,  and  one-time  directive- 
\\'pe  menoranda.  consistent  with  DoD 
Directive  5025. 1-M.  that  implement 
policies  approved  by  the  Secretary  of 
Defense  in  the  functions  assigned  to  the 
ASD(P&L).  Instructions  lo  the  Mihtary 
Departments  shall  be  issued  through  the 
Secretaries  of  those  Departments  or 
their  designees.  Instructions  to  l^ified 
and  Specified  Commands  shall  be 
issued  through  the  Chairman.  JCS 
(CJCS). 

(b)  Obtain  reports,  informalion, 
advice,  and  assistance,  consistent  with 
DoD  Directive. "750.5.  as  necessary  in 
carrying  out  assigned  functions. 

(c)  Communicate  directly  with  the 
heads  of  DoD  Components 
Communications  to  Commanders  of  the 
Unified  and  Specified  Commands  shall 
be  coordinated  with  the  CJCS. 

(d)  Extabhsh  arrangements  for  DoD 
participation  in  nondefense 
governmental  programs  for  which  the 
ASD(P&L)  is  assigned  pnmar%  DoD 
cognizance. 

(e)  Communicate  with  other 
Government  Agencies,  representatives 
of  the  legislative  branch,  and  members 
of  the  public,  as  appropnate.  ui  carrying 
out  assigned  functions. 

(f)  Exercise  authorities  contained  in 
the  Appendix  to  this  part 
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Appendix— l)ele]|«liu.i(  of  Authority 

^^^r<H]ltIl'  'o  ^hr  nuthoruy  v«tl«cl  In  th« 
S*-.  ri-Ury  of  IVfpii*^   •rul  iiihtw^l  to  hii 
!ir»<  iu)n.  •uihiirity    •,iil  ,.(jrUrt)l  of  lh» 
I  SDlAl   *nil  in  m  i  onlnn.  <•  with  [)<iU 
(xiluim   Dtrei  liM-i,  •ikI  Inilnji  tuint.  lh« 
•VSDd'HI  1  or  ill  -hi"  alucncr  of  the 
ASlMl'ftl.)    'Ur-  p^r^cin  ai  Unn  fur  ihe 
ASl>(P»l  1    n  h»>rrhv  i>li-xm«i)  •u!hnnr>  '.. 

1  Miikf  liclrrminaliDi-n  and  c1<*<  nums 
rtTjarilmn  Mintr<«rti   li"««i»t,  «nd  *m\f» 
<t(r^«»m«'nit.  and  laim  olhfr  apprnvf'*'" 

4<  tioiii  in  thr  mmnii»nnni  ••  and  monilortng  of 
I)<il)  prcM  iiriTni"n'  rfnuUtioni  as  dj-legated  by 
ihf  Dt-ffiiae  Ai  i^umliiin  Kxi-i  ulue  and  'nr 
("TIM  ur»mrnt  F.<f<  iitiv« 

2  Act  for  ihi"  S<»<:rvtary  uf  [Vfi-ii*^  on 
.It-lt-Kaliont  of  aiilhonty  lo  him  hy  th^  t    S 
I  rad«  Ri-prfiionlHlivw  lo  waivff  the 
prohibition  a)(amat  prrx  urnncnl  from  r.-rlM.n 
c<)untri«»»   punuanl  '  )  Till*  J  l'  S  I.    Pub   1. 
9ft- Jfl   Tradi"  A^rf^n  .'nia  Ai  t  of  ItT^  (19 
i:SC.    Z.'.W  >•!  tfij  I   andKO    l^t«).  |ul>J« 

J   Ai  (  for  thf  S«"(  ff  tary  of  l)»'fi'n«»-  in  !h« 
(■•labhahmenl  and  graniiajj  of  waivrrs  iindrr 
the  Buy  Am«»n(.«n  Act  |41  V  S  C   Utm-h] 

4  Art  for  the  S*m  rotary  of  [)ff("n«e  in  the 
i-veri  lie  of  extraordmarv  contractual  ai  lion 
authority  under  fhib   L  a5-«04.  an  ad  to 
aulhunze  the  making,  amendment,  and 
miHfifu.ation  of    onlrat  ti  to  farililate  the 
national  defpn^*.?   Aunu»t  i«.  mM  in 
aicordance  with  F.  ()    lirWJ   Novemfwr  14. 
mS8,  ai  amcnd«'d.  and  Piirt  50  of  the  Kedt-ral 
Ai:i)iiiiltion  Re){uiation 

5  Art  for  the  Secretar-y  of  IVferiae  m 
m«n«t{tnji  the  (.ompetition  Adv(K:ale  (Yi>gram 
throunhout  the  Deparlmenl  of  t>efen»e  |Pub 

L  (JB-im    the  Offiie  "f  Keder»l  [ViKun-ment 
Poliry  At;t.  l)«<  embxn  1    liWJ.  aa  amemled  by 
l^ili  1,  9»  .i«e  the  CunifH-tiiion  in  Contrai-tinij 
A(t.  |uly  18.  I«ft4| 

(i  Kxen  i»e  nil  re«f)<iniiibiliUe»  and 
authority  of  Ihe  S>ei  relary  of  Defense  under 
Iille  10.  I'niler  Slalet  Code    aertion  24<V4, 
with  re«p>ei  I  lo  Ihe  atquiailion  of  petroleum 
[iUiU  Inilniction  4i2«)  a  [)eiemt>er  20.  1985) 

7  Kxer<  lie  all  reapontdiililie*  and 
aulhorily  of  Ihe  Secretary  of  Defenae  under 
Iille  10.  United  Statei  Code   («(  lion  Z^'M. 
with  re»pe<  I  lo  ueothenTial  reaoun  e»  or 
lontrai  ti  for  ihe  provmon  and  op)eraluin  of 
eneryy  pr^niui  lion  fa<  ilillei  in  at  i  orilance 
with  Se<  retary  of  I)efen»e  Memonindim. 
I)e<  emfwr  4    IWU 

8  Kxrri  lie  all  aulhontiei  delejialrd  lo  ihe 
Se(  relary  of  Oefenae  by  KO    IJtiJB   Kebnjrtrv 
IS    WHM  (.(ini  eminn  mananement  of  'he 
Nallon.il  l)efen4e  SttK.kpile 

9  \l\  for  the  Sei  retary  of  Defenne  at  Ihe 
l)<in  (  laimant  to  other  deaiunated  exei  utive 
departmenii  and  an*""''"*  for  petroleum 
requiremenjt  and  allotationt  in  an 
emer)jen>  y  |l)<)[)  Diret  live  414<1  Zf>   May  15. 
19H0I 

10  All  for  the  Sei  relary  of  Oefenae 
regardinK  implemenlinn  Ihe  provmon  of  U) 
U  S  C   iJ25  (onteming  prefereni  e  for  non 
developmental  ilemi  (Doll  Direi  tive  SOrt)  P 
Seplemtier  i8   19^8) 

11  Fjlabllih  uniform  polu  lea  anti 
priKe<)ur*i  reUlinij  lo  calalosinj^  ar^d 
tiandardizalion  of  equipment  and  Supplies 
under  Title  10,  United  Stali>»  C.Klf  Chapter 
146.  and  other  itatutea 


12  Implement  the  agreemeni  t>eiwe«n  the 
( .eneral  Servu  es  .^dmlI'.l•!r•tu)^  and  the 
IVfMirtmeni  uf  [)efer«e  on  fupply 
nianagemenl  reialionahipa  under  the  national 
lupply  ay^tem  (I><iU  nire<  tive  VtVl  4'   May 
27    IffTll 

n   Aft  for  Ihe  Secretary  of  Defenae  in 
eatabliahmg  and  adminialennji  poliry 
miidam  e  for  IXiU  Componenii  ronceming  the 
effii  lent  and  effective  u»«  of  Uol)  iluraKe  and 
»arehouainjj  reiourtet  (Don  [lirec  live 
414^  19    AuKuat  11    IB^M 

14   .Act  for  Ihe  Secretary  uf  [)efenie  in  the 
exen  lae  of  authority  deiexuled  by  the 
Admiriilrator  of  Ceneral  Servuei  to  dup<>»e 
of  lur^ilui  per»on«l  prop)erty  and  lo  waive 
preacnbed  demililaniation  re<iuirementi 
under  I>)1)  [hr«<  live  4iaO  21  tJetember  5. 
19H(1 

li   Make  delerminalioni  resarding  the 
donation  of  iuplua  personal  property  to 
e<lur.«tional  »<  tivitipf  of  ipeiial  inteiTSt  to 
the  Armed  Forces  of  Ihe  United  States   as 
pre»<  nbed  m  [><)n  Direi  live  41Bfl  ^5,  April  30. 
1<»4 

IB  Ai  t  for  Ihe  Secretary  of  LVfense  to 
approve  the  disposal  of  foreign  excess 
property  for  substantial  benefits  or  the 
discharge  of  claims  when  it  is  determined  to 
t>e  in  the  interest  of  Ihe  United  Slates  (DoD 
Instruction  4180  24.  |uly  24.  19611 

1'   Act  for  the  Secretary  of  Defense  in  the 
establishment  and  administration  of  pkiIk  y 
and  guidance  governing  emergency 
requirements  allocations,  pnonties,  and 
permits  for  the  use  of  civi'  transportation 
within  the  continental  United  States  (DoD 
Directive  ^oa^  "   May  30.  1<«S) 

18  \cA  for  and  exert  i»,g^e  powers  of,  the 
S«K;relary  of  Defense  con^H^  requests  for 
waiver  of  Ihe  navigation  arra  vessel 
inspection  laws  of  the  United  States  under 
Pub  L  81 -awi.  December  27   1950  (M  Slat 

1 120).  except  on  tho««  matters  that  have  been 
delegated  by  the  Secretary  of  Defenae  to  the 
Secretary  of  the  Army   as  pre»cnt)ed  in  IViD 
Directive  5100  21    Ottot>er  30.  1980 

19  Art  for  the  Secretary  of  Defense  in  Ihe 
Tield  uf  transportation  and  traffic 
management  under  Title  U,  section  201(a|  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949.  |une  30,  1949  as 
amended  (40  U  SC   *81(a))  iDoD  Dir-ctive 
5128  9.  |une  18.  19^1 

20  Act  of  the  Secretary  of  Defensa  in 
establishing  p<ilicies  and  providing  guidance 
lo  DoD  Components  concerning  the  efficient 
and  effective  use  of  1>)D  and  commen:ml 
transtKirtaiion  resources  and  Ihe 
establishment  and  operation  of 
TrarnpiTlation  Single  Manager  Agencies 
(DoD  Dire,  live  4500  9.  |une  28.  19"P) 

21  Act  for  the  Secretary  of  IVfense 
regarding  DoD  participation  in.  or  Initiation 
of  priN  «;odirvj«  before  transportation 
regulatory  bodies  (DoD  Instruction  4500.17, 
lanuary  18  1968) 

22  Serve  for  the  Secretary  of  Defenae  at 
the  primwry  DoD  focal  fKiint  for  energy 
mailers  and  establish  an  offii-e  to  discharge 
this  responsibility  in  accordance  with  Deputy 
Secretary  of  Defense  Memorandum. 
Novemt)er  17   1973  as  amended  by  Deputy 
S«'creiary  of  Defense  Memorandum.  |anuary 
21    ltr4.  as  amended  by  Secretary  of  Defenae 
.Memorandum.  August  26.  19^4 


^^P^ake  recommendations  to  the 
D«'p«rtment  t  f  Fjiergy  in  connection  with 
tai  ililies  for  transmission  of  electnc  energy 
and  natural  gas  acmss  borders  of  the  United 
Slates,  pursuant  lo  the  aulhonty  given  the 
Secretary  of  [>fen<e  in  E.O   10465. 
September  5.  1953,  as  amended  by  E  O  1203B. 
February  3   1978 

24  Pursuant  to  pertineni  pnivmons  of  Title 
10,  United  Slates  Code  establish  and  grant 
waivers  to  uniform  policies  and  procedures 
and  review  and  approve  prt)grami  and 
specific  proiects  of  DoD  Components  relating 
to  the  design,  acquisition,  construction, 
operation,  maintenance,  and  disposal  of  DoD 
facilities,  and  the  protection  of  the  natural 
environment  m  and  around  DoD  facilities 

25  Act  for  the  Secretary  of  Defenae  in 
managing  the  execution  of  all  overseas 
military  construction,  including  the  provision 
of  guidance  and  coordination  regarding  DoD 
participation  in  the  NATO  Infrastructure 
Program,  as  prescribed  in  DoD  Directive 
2010.5.  March  19,  1965  Eatabliah  and  chair  (a) 
a  permanent  F.uropean  Steenng  Group  whoae 
function  IS  the  ciKirdination  of  all  long-range 
fdcilities  planning  and  interface  of  U  S  ■ 
funded  construction  in  Europe  with  the 
NATO  Infrastructure  Program,  and  (b)  a 
S<iuthwest  Asia  Steenng  Croup  in  order  to 
resolve  ma|or  Southwest  Asia  military 
construction  program  planning  and  execution 
issues  in  a  rapid  and  coordinated  manner 

28  Act  of  the  Secretary  of  Defense  in  the 
implementation  of  OMB  Circular  No  A-7a 
Performance  of  Commercial  Activities,"  as 
revised.  August  4.  1963  (DoD  Directive 
4100  15,  August  12,  1985) 

27  Act  for.  and  exercise  the  powers  of,  the 
Secretary  of  Defense  concerning  requests  for 
waiver  of  statutory  restrictions  on  core 
logistics  activmes  (Section  307,  Pub.  L  98- 
525,  October  19.  1984,  as  amended  by  section 
1231   Pub  L  99-145.  November  8,  1965) 

28  Exercise  all  authorities  delegated  to  the 
Secretary  of  Defense  by  E.O  12580,  January 
23.  19B7,  concerning  responses  to  releases  of 
hazardous  substances  for  DoD  facilities  and 
vessels  under  the  Comprehensive 
Environmental  Response  Compensation  and 
Udbihty  Act  (42  U  S  C  9601,  pt  seq  ].  as 
amended  by  the  Superfund  Amendments  and 
Reauthorization  Act  (Pub  L  99-499.  October 
17,  19Mti) 

29  Exercise  all  responsibilities  and 
authority  of  Ihe  Secretary  of  Defense  under 
Title  10.  United  Slates  Codes,  section  2701.  et 
$fQ  .  regarding  conduct  of  the  Defense 
Fjiviromiental  Restoration  Program.  The 
ASD<P»I.)  may  redelegate  these  authorities. 
as  appropnate.  and  in  writing,  except  as 
otherwise  specirically  indicated  above  or 
prohibited  by  law  or  regulation 

February  23   1989 

LM.  Bynum, 

All f  male  OSD  Federal  Register  Liuison 

Officer.  Department  o'  Dfffnse 

(FR  Doc  89-4707  Filed  2-28-8»;  8:45am| 
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ENVIROMMEHTAL  PROTECTION 
AGENCY 

40  CFR  Pari  52 

[FRL-3529-21 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Alaska 

AQENCV:  Environmental  Protection 
Agency  (EPA), 
ACTIOm:  Final  rule, 

summary:  By  this  notice,  EPA  is 
approving  revisions  to  the  State  of 
Alaska  Department  of  Environmental 
ConseiAation  (ADEC)  rules  for  stack 
heights  and  dispersion  techniques  which 
were  submitted  on  June  26. 1987.  as  a 
revision  to  the  Alaska  state 
implementation  plan  (SIP).  These 
revisions  were  submitted  to  satisfy  the 
requirements  of  section  123  (Stack 
Heights)  of  the  Clean  Air  Act 
(hereinafter  referred  to  as  the  Act). 
EFFECTIVE  DATE:  May  1.  1989. 
ADDRESSES:  Copies  ct  the  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at: 
Public  Information  Reference  Unit. 

Environmental  Protection  Agency.  401 

M  Street  SW,  Washington.  DC  20460. 
Air  Programs  Branch,  Docket  *10A-87- 

12.  Environmental  Protection  Agency. 

1200  Sixth  Avenue  AT-082,  Seattle. 

Washington  98101. 

State  of  Alaska,  Department  of 
Environmental  Conservation,  3220 
Hospital  Drive,  Juneau,  Alaska  99811, 
FOR  FURTHER  INF0RMAT10M  COHTACT: 
David  C.  Bray,  Air  Programs  Branch 
AT-082,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  Telephone;  (206)  442- 
4233,  FTS:  399-4253. 

SUPPtfMENTARY  INFORMATTON: 
I.  Background 

On  July  5.  1983  (48  FR  30623).  EPA 
approved  Alaska  Department  of 
Environmental  Conservation  (ADEC) 
rules  which  restricted  the  use  of  stack 
heights  and  dispersion  techniques  in 
accordance  with  section  123  of  the  Act. 
EPA  determined  thst  these  rules 
satisfied  the  requirements  of  its  stack 
height  regulations  as  promulgated  on 
February  8. 1982  (47  FR  5864).  On  July  8. 
1985  (50  FR  27892)  EPA  promulgated 
revisions  to  its  1983  stack  height 
regulations. 

in  response  to  the  revised  regulations, 
on  June  28. 1987.  ADEC  submiued 
revised  rules  regulating  the  use  of  stack 
heights  and  dispersion  techniques  as  a 
revision  to  the  State  of  Alaska 
implementabon  plan  (SIP). 


On  December  28. 1987  (52  FR  48837] 
and  corrected  on  January  15. 1988  (53  FR 
1043),  EPA  proposed  to  approve  the 
revisions  to  ADEC's  rules  and  provided 
a  30-day  public  comment  period  on  this 
proposed  approval.  No  comments  were 
received. 

EPA's  stack  height  regulations  were 
challenged  in  NRDC  v.  Thomas,  838  F.2d 
1224  (D.C,  Cir,  1988).  On  January  22. 
1988,  the  U.S.  Court  of  Appeals  for  the 
DC,  Circuit  issued  its  decision  afTirming 
the  regulations  in  large  part,  but 
remanding  three  provisions  of  EPA  for 
reconsideration.  These  are: 

1,  Grandfathering  pre-October  11, 
1983,  within-formula  stack  height 
increases  from  demonstration 
requirements  (40  CFR  51.100(kk)(2)J; 

2,  Dispersion  credit  for  sources 
originally  designed  and  constructed  with*' 
merged  or  multiflue  stacks  (40  CFR 
51.100(hh)(2)(ii)(A)J;  and 

3,  Grandfathering  pre-1979  use  of  the 
refined  H  -(-  1.5L  formula  (40  CFR 
51.100(ii)(2)].  ^ 

II.  Fmal  Rulemaking  Actioa 

Today,  EPA  is  approving  revisions  to 
the  ADEC  rules  regulating  the  height  of 
stacks  and  the  use  of  dispersion 
techniques  as  a  revision  to  the  Alaska 
SIP, 

Although  EPA  is  generally  approving 
ADEC's  stack  height  rules  on  the 
grounds  that  they  satisfy  40  CFR  Part  51, 
EPA  is  also  providing  notice  that  this 
action  may  be  subject  to  modification 
when  EPA  completes  rulemaking  to 
respond  to  the  decision  in  NRDC  v. 
Thomat,  838  F.  2d  1224  (D.C.  Cir.  1988). 
If  EPA's  response  to  the  NRDC  remand 
modifies  the  July  8, 1985  regulations, 
EPA  wUl  notify  the  ADEC  that  its  rules 
must  be  changed  to  comport  with  EPA's 
modified  requirements.  This  may  result 
in  revised  emission  limitations  or  may 
affect  other  actions  taken  by  ADEC  and 
source  owners  or  operators. 

III.  Administrative  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b)  I  certify  that  this 
revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  48  FR 
8709). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  1, 1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  307(b)(2)). 


List  of  Subjects  40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  Reference.  Intei^vemmenlal 
relations.  Lead,  Nitrogen  dioxide. 
Ozone.  Particulate  matter.  Reportmg 
and  Recordkeeping  requirements,  Sulfur 
oxides. 

Date:  Februarj  21. 1989 
WUiiani  K.  Reilly. 

Adwintstmtor 

Note:  Incorfwration  by  reference  of  the 
Slate  Implementation  Han  for  the  Slate  of 
Alaska  was  approved  by  the  Director  of  the 
Federal  Register  on  )uly  1, 1982 

Title  40.  Pan  52  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  52— (AMENDED] 
Subpart  C— Alaska 

1,  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642 

2.  Section  52.70  is  amended  by  adding 
paragraph  (c)(14)  to  read  as  follows: 

§52.70    Identification  of  piML 


(c)  •  •  • 

(14)On  June  26, 1987,  the 
Commissioner  of  the  Alaska  Department 
of  Enxnronmental  Conservation 
submitted  revised  rules  regulatir^  the 
height  of  stacks  and  the  use  of 
dispersion  techniques,  specifically 
revisions  to  18  AAC  50.400(a),  18AAC 
50.530(c),  18  AAC  50.900(16).  18  AAC 
50.900(20).  18  AAC  50.900(23),  and  18 
AAC  50.900.(29),  and  the  deletion  of  18 
AAC  50.900(17). 

(i)  Incorporation  by  Reference. 

(A)  June  26, 1987  letter  from  the  State 
of  Alaska  Department  of  Environmental 
Conservation  to  EPA.  Region  10 

(B)  August  11,  1987  letter  from  the 
State  of  Alaska  Department  of 
Elnvironmental  Conservation  to  EJ'A. 
Region  10. 

(C)  18  AAC  50.400(a)  and  18  AAC 
50.900  (16),  (20),  (23),  and  (29)  as  adopted 
by  the  State  of  Alaska  Department  oi 
Environmental  Conservation  on 
December  31, 1986, 

3.  Section  52.75  is  revised  to  read  as 
follows: 

§  52.75    Contents  of  the  approvd  State- 
submitted  ImplementatkNi  ptan. 

The  following  sections  of  the  State  air 
quality  control  plan  (as  amended  on  the 
dates  indicated)  have  been  approved 
and  are  part  of  the  current  State 
Implementation  Plan: 
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Vnluina  II    AnalyM  of  PTobl«m«,  Control 
\ctloni 

S>i  t."n  I     H'H  k/iround 

A  Intrtnlutlion  ( 'i  1   tC| 

B  Air  Qudlity  Control  Reg;oni  I'/V'ttJ) 

C  Att«inment/Nonall«inm(»nt  Ue^xnation* 

1)   PrnviTilnin  of  Significant  IVlfrmration 
[Vsinnnliiini  ('   l/ft.1| 

s,v  .'.)/) ;/  -State  A.r  Quulity  Control 
f'rT>srvm(ll/l/S3) 

V,  fun  ///    Arfawide  Pollutant  Control 

^    Slalowidr  I  r«iH[.i.Tt«';<)n  (ontml  Pr-mrdm 

IO/J/85) 
H  Anchomne  Trsniport/iluin  CAiiiinil 

PruHrHm  |«   !  AS|   rm-pt  H  U>  1  lhrou|h 

II)  fi  An<:hl)rl»^••  Air  Pnlluthin  (  u.MiiilnUMlt 

Artinni  IH/ifi'a") 
C   Kmrtianki  TrtiriiifMirtrttKPn  (  onlrul  Pr<>jiram 

|fl/2n  H"!   f«.  rpt  (.  in  1  'hrtnijjh  109 

Fairhrtnkd  FjTHTjifnc  y  Kpninle 

l>rrv»'ntion  f'Un    rt   .W   H"l 
1)   luidi  Su»ppni!fil  I'Hr'icuii!"  Mrtttwl?/!/ 

(CI 
K   Im  Kiiy  T    1    HJI 
K  (>p«<n  Hurnins  I'.ii   10,HJ1 
(      W.khI  Smoke  fVllutmn  Control  I"",  1   «3) 
H   l.4>«.)  PiillulionContrtil  (7/1/83) 

s«i  i.,ui  /V     f'ltiri  '^Hirre  Control  Program 

A    Siimmiiry  ilO    W)  rt.!) 

1    Annual  Kpvipw  Report  (10/30/83) 
H   Slut*  Air  Qiirtlity  KHyulrtlioni  (10/30/83) 
C   l.iMul  lYonr«m»  !  m    Ml  H,( 
I)   !)«•«<  riplion  of  S<iiin  i-  t    i'"kcuu-»  and 

(\llltllUIlll 

1   Typu  «l  hum  Smf  rn    10    «i  rt.1) 
I  Summary  of  M«|or  K.;i.!tiii»  KuLiliIma 
iio;  «)/H.')| 
K  Point  S<iurte  Control 

1    IntrTHiutllon  |I(l   Ml  Hi] 
K   Kaiility  RfvK-w  IVvK  HLlurt'* 

1    Who  nri-di  «  p^-mii'' !  10    Ul/RJ) 

J    Stdiulrtril  .AppluH'ion  l'r..<  f.iurra  110/30/ 

H.II 
1    ("SD  ^ppll,  rtlion  (ViM^il  .rr.  |lU;J0/83) 
I'Tflimiimry  rvport  h!i<I  mct»!:nn  (10/30/ 

I'ri'  «  on«lriii  tuiri  moii.iormjj  (lO/.JO,  8.1) 

PSD  «ppli>atiiMi  formal  ilO/30/»3) 
4  Nondiirtinmi-nt  Applu  ation  Procedurna 

(io;j<3  aj| 
li   Application  Ri'vu-w  ■in.!  IVnntt 

IVvrlopnipni  !lii    «i  rt,n 
1     \pplii  allon  K'-virw  111)    MIH.)) 
i.  Prmii  l)f"velopm«nt  Kcjiirfmentt  (10/ 

30  ail 

Moiutorinn  arut  T.'h'i!.)<  Requirement* 

(111    MlH-tl 

■\.7il>ipni  Monitoring  (lO/JO/83) 

(  oininiio'iii  Kmisaioni  Monilonng  (10/ 

ill   H.II 

'^."ir^H  I.-11'mM  (10/30/83) 
1   I'^.-.r-!!'  ..n  of  Significant  Deterioration 

«.■■.  i^y*     111     Hiaij 

FUti*  of  IVogram  (10/ J<),HJ| 

[•SI)  R.>guUtion«  (10,'JO,»J1 

INl)  AiiHlyin  (Vmedun?  |10   JO/83) 

4  Nonailainmrnl  Arra  Review  (10/30/83) 

5  \»-w  S<iuri  <•  IVrformanc*  Standarda 
S<"irt  r  \{,'\fw  ilO    H)'R3) 

>\   V  <it>ilit\  Rrvipw     111    Ml  an 

■    S..'.r   .••    .n.|.T  Kl'^  H.-V   pwil0/3O/«3) 


M    fVrrro  Unuanr^  Rrquirfm-'nts  (lO'SOdlj 
>»•!  .';i'.-i  I'  ^Aribifrl  A.r  Monitoring 

A   f>ur;M.ir  (:"1  'H2) 

H  Ciomplelcd  Air  .Mon'onng  Pro|ecti  (7/1/ 
a2) 

1  Carbon  Monoxide  (7/1/82) 

2  Nitrogen  Oxidei  (7/1/82) 

3  Sulfur  Dioxide  I'/ 1/82) 

4  OxoneC/i/'U:! 

5  Total  Sunpended  ParticuUtes  iTSP)  (7/1/ 

8   Uad  (",1:8-:) 
C  Air  Monilnnng  Network  (7/1/82) 
1   Network  [)e«rnption  C/1, '821 
i.  Stution  [Vmxniilioni  (7  'l  'tCI 

3  Air  Quality  Monitoring  Procedurv^  ("/l/ 
82) 

4  Ambient  S^impling  for  Sp«>(  ifu  Pollutants 
17/1/82) 

E  Annual  Review  ;■"   1   fC) 

Voluma  III   Appandicsa 

Station  II— State  Air  Quality  Control 
Prr^ram 

II  A  State  Air  Statulet.  r\i  epl  »»•<  tion 
4fi0.1  ro  (11/15/8.11 
State  Attorney  (.pneral  Opinion*  on  Legal 

Authority -H2/28/72.  2/28/Sl)) 
Title  18  Rnvironniental  Conaerkation 
Chapter  V2  Rmi»iion»  ln!ip«>ction  and 
Mainlenante  Requirement*  for  Motor 
Vehicle*  (5/19'ft5| 
Title  18   Knvironmental  (  I  n>ter%ation. 
Chapter  V)  Air  QuhIHv  (  ontrol  (B/tr  '8-1 
II  H   M.inii.ipality  of  Asv  h(irage/(x>ok  Inlet/ 
ADKC  ARr<»enientg  (11    l.'.M) 

II  C.  Fairtiank*  North  Star  Borough 

I  )rdman(;e»,  ext  ept  nertion  8  ()4  (TO/ 
KNSB  %  AOF.C  Agreemen'*  (ll/ll  ft-11 

Section  IH—Aret:w:df  Pollutant  Control 

Pnyfircm 

III  H  .Va  .Am  horage  Craph*  of  Highest  ami 

Sei  ond  Highe»l  C( )  Readings  for  F-ai  h 

Si'e  (11    15-8.1) 
111  B  5-a  .Am  horage  Traffi.    IrTiprosenunis 

(11/15, 8J) 
III  B  V-b  Anchorage  Contingency  Plan  (11/15/ 

S3) 
III  B.5-C  Anchorage  Tranvi  Ki,lrr<ihip  (11/15/ 

83) 
111  Ha-a  Anchorage  Crapho  of  I>t..|.-i  ted  CO 

Concentration*  for  F^i  h  Site  ill    15/8,1) 
III  C  Ordinance  of  the  (  :'>  art  Ilorough  of 

luneau  (10/0/83) 

III  M  Support  Document*  for  lead  Plan  (11/ 

lS/83) 

Section  IV— Point  Source  Control  Program 

IV  1  PSD  Ar*a  Claaaiflcation  and 

Recla**ifu.ation*  (11/15/8.1) 
A   Cla**  I  Area  Boundane*  (11/15/8,1) 
B   Area*  Protec  ted  from  Vi§ihlllty 

IVgrH.l.i'i^'r;     11    15/831 
C   H.-I  [hihA;.  rt'ion  (11/15/83) 

I   Limitation*  nn  PSP  R'm  lasglTlcation 

(11/15/831 

Z  PSD  Rerlansificalion  PriKedure*  (11/ 

15/83) 
IV  2.  Complianie  A.^^uranc*  (11/15/83) 
IV  3  Te»tlng  PriHediir."*  Ill  '15/83) 


Sfrlii'n  V—  Amhifnt  Air  M^'rilonnfi 

ADF.C  Ambient  Analysis  Prwedurps  (11/15/ 

83) 
[FR  Doc   89-4450  Filed  Z-Zf^^-O^  8  45  am) 
■lUJNa  COM  IMP  *0M 

40  CFR  Part  52 

|FRL3527-«) 

Approval  and  Promutgatton  of 
lmpt«fT>«fitatk>n  Plans;  Oregon 

AOCNCY:  Environmpntal  ^*^()tn(  tion 
.-Xgency 

action:  Final  rule. 


summary:  FJ'A  today  approves  a  new 
sertion  025  "Connict  of  Interest  "  in  Title 
12  'Duties  and  Powers  of  Board  and 
Director"  of  the  Lane  Regional  Air 
Pollution  Authority  (LRAPA)  rules,  as  a 
revision  to  the  Oregon  state 
implementation  plan  (SIP).  This  revision 
was  adopted  by  IJ^AP.A  and  submitted 
to  the  Oregon  Department  of 
Krivironmental  Quality  (ODEQ).  which 
111  turn  adopted  the  new  section  as  a 
revision  to  the  Oregon  Administrative 
Rules.  Chapter  340.  Division  20.  section 
047  On  Sf'Dtember  28.  19«8,  the  ODEQ 
submitted  ihe  new  section  to  F.PA  as  a 
revision  to  the  Oregon  SIP  in  order  to 
comply  with  the  requirertu-nts  of  section 
128  (State  Boards)  of  the  federal  Clean 
.■\ir  .^ct  (hereinafter  the  .•Xct) 

IFFlcnvi  DATl:  This  action  will  be 
effective  on  May  1.  1989  unless  notice  is 
received  before  March  31.  1989  that 
someone  wishes  to  submit  adverse  or 
cntical  comments  If  such  notice  is 
received.  P^PA  will  open  a  formal  3<)  day 
comment  period  on  this  action, 
AOORESSES:  Copies  of  material 
submitted  to  EP;\  may  be  examined 
during  normal  business  hours  at  the 
following  locHtiocs 
Ihiblic  Information  Reference  Vnil. 
Environmental  Protection  Agency.  4<J1 
M  Street,  SW  ,  Washington,  DC  204r.O. 
.•\ir  FViigrams  Branch.  Environment.il 
[>rotectinn  Agency.  Docl^et  lOA-88-9, 
1200  Sixth  Avenue  AT-0fi2.  Se.ittle, 
Washington  98101 
Sitite  of  Oregon.  Department  of 

Environmental  Quality.  811  SW  Sixth 
Avenue.  Portland,  Oregon  97204-1390. 
Comments  should  be  addressed  to 
[.aurie  M   Krai.  Air  Programs  Branc  h 
AT-082.  Environmental  F*Totection 
.Agency.  1200  Sixth  Avenue  (Docket 
«10A-^88-9|.  Seattle.  Washington  98101. 

FOU  RJHTMIH  INrORMATION  COMTACT: 

David  C  Bray,  Air  Programs  Branch 
AT-082.  Environmental  Protection 
Agency.  12i)f)  Sixth  Avenue  S*Mttle. 


Washington  98101.  Telephone:  (206)  442- 
4253.  FTS:  399^253, 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  August  7.  1977.  amendments  to 
the  Clean  Air  Act  included  a  new 
section  128  "State  Boards,"'  which 
requires  each  SIP  to  contain  provisions 
which  ensure  that  (1)  any  board  or  body 
which  approves  permits  or  enforcement 
orders  under  the  Act  shall  have  at  least 
a  majonty  of  members  who  represent 
the  public  interest  and  do  not  deinve  any 
significant  portion  of  their  income  from 
persons  subject  to  permits  or 
enforcement  orders  under  the  Act,  and 
(2)  any  potential  conflicts  of  interest  by 
members  of  such  board  or  body,  or  the 
head  of  executive  agency  with  similar 
powers,  be  adequately  disclosed. 

On  August  25,  1987  (52  FR  32009),  EPA 
approved  State  of  Oregon  rules  for 
conflict  of  interest  of  state  boards  with 
respect  to  the  ODEQ  and  the 
Environmental  Quality  Commission 
(EQC).  However,  on  that  date,  EPA 
disapproved  the  Oregon  SIP  for  failing 
to  contain  provisions  for  LRAPA  which 
satisfy  the  requirements  of  section  128 
of  the  Act. 

On  October  23,  1987,  the  Oregon 
Environmental  Council  (OEC)  and  Kathy 
Williams,  a  private  citizen,  filed  suit  in 
thetTnHed  States  Court  of  Appeals  for 
/the  NintfiCircuit  for  review  of  the 
~y  August  25i  1987,  rulemaking,  alleging 
that  EPA  bad  failed  to  perform  a 
nondiscretionary  duty  under  the  Act  by 
not  promul^ting  section  128  provisions 
applicable  to  ^JIAPA. 

On  August  2^,  1988,  EPA  entered  into 
a  stipulated  aereement  with  tue  OEC  et 
al..  for  resojufion  of  the  civil  suit. 
- — Specifieffiry,  EPA  and  OEC  et  al.,  agreed 
to  allow  the  State  of  Oregon  an 
opportunity  to  prepare  and  submit  a 
revision  to  the  Oregon  SIP  addressing 
the  application  of  section  128  to  LRAPA, 
agreed  to  a  schedule  for  EPA  action  on 
such  submittal,  and  agreed  to  a  schedule 
for  EPA  action  if  the  State  of  Oregon 
failed  to  submit  a  SIP  revision.  If  Oregon 
subm.itted  its  revision  to  EPA  on  or 
before  September  30,  1988.  EPA  agreed 
to  commence  review  of  the  submittal 
and.  on  or  before  February  28.  1989. 
propose  approval,  disapproval,  or  other 
action,  and  on  or  before  September  30. 
1989.  take  final  action  on  the  submittal. 

II.  Discussion 

On  September  28, 1988,  ODEQ 
submitted  a  new  section  025  "Conflict  of 
Interest"  in  LRAPA  Title  12,  "Duties  and 
Powers  of  Board  and  Director" 
(incorporated  into  Oregon 
Administrative  Rules,  Chapter  340, 
Division  20.  Section  047)  as  a  revision  to 


the  Oregon  SIP.  This  new  section 
incorporates  the  language  of  section  128 
of  the  Act  into  LRAPA  Title  12,  requiring 
the  Director  of  LRAPA  and  the  LRAPA 
Board  of  Directors  to  comply  with  its 
provisions.  After  a  review  of  this 
revision,  EPA  finds  that  the  new  section 
025  satisfies  the  requirements  of  section 
128  of  the  Act  with  respect  to  LRAPA. 

Under  the  terms  of  the  stipulated 
agreement,  EPA  is  tod^y  approving  this 
revision  to  the  Oregon  SIP.  EPA  has 
chosen  to  proceed  directly  to  final 
approval  under  its  new  SIP  processing 
procedures  (see  54  FR  2214,  January  19, 
1989)  because  EPA  expects  this  to  be 
non-controversial  action.  Such  a  direct 
final  approval  satisfies  the  terms  of  the 
stipulated  agreement  to  propose  an 
action  on  the  submittal  before  February 
28. 1989,  and  to  take  final  action  before 
September  30,  1989. 

III.  EPA  Action 

EPA  is  today  approving  the  new 
sertion  025  "Conflict  of  Interest"  in 
LRAPA  r  lie  Title  12  "Duties  and  Powers 
of  Board  and  Director"  (incorporated 
into  OAR  340-20-047)  as  a  revision  the 
Oregon  SIP.  Additionally,  EPA  is 
rescinding  its  previous  disapproval  of 
the  Oregon  SIP  with  respect  to  the 
requirements  of  section  128  and  LRAPA, 

IV'.  Administrative  Review 

The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments  on  any  or 
all  of  these  revisions  approve  herein,  the 
action  on  these  revisions  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  on  those  revisions  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  on 
these  revisions  and  establish  a  comment 
period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  section  605(b).  I  certify 
that  this  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

Under  section  307(b)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  1,  1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  307(b)(2)), 


List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Cdrbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental 
relations.  Lead.  Nitrogen  dioxide, 
Ozone.  Particulate  matter  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides, 

DUite  February  15  1989. 

Robie  G.  Russell. 
Regional  Administrator 

Note. — Incorporation  tiy  reference  of  the 
Implementation  Plan  for  the  Slate  of  Oregon 
was  approved  by  the  D.rertor  of  the  Office  of 
Federal  Register  on  )'j1>  1   1982 

Title  40.  Chapter  1  of  Part  52  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

Subpart  MM — Oregon    ' 

1.  The  authority  citation  of  Part  52 
continues  to  read  as  follows: 

Authority:  42  L'  S  C  :'401-764Z 

2,  Section  ,S2.1970  is  amended  by 
adding  paragraph  (cj(84)  to  read  as 
follows: 

§  52. 1 970    Identification  of  plan. 
•         »         •         *         • 

(Lj    •     •     • 

(84)  On  September  28.  19tt8,  the 
Director  of  the  Department  of 
Environmental  Qualit>  submitted  the 
Lane  Regional  Air  Pollution  .Aulhonty 
Section  12-025  "Conflict  of  Interest."  of 
Title  12.  "Duties  and  Powers  of  Board 
and  Director."  adopted  as  Oregon 
Administrative  Rules  Chapter  340. 
Division  20.  Section  047,  as  a  revision  to 
the  State  implementation  plan, 

(1)  Incorporation  By  Reference 

(i)  September  28,  1988.  letter  from  the 
Director  of  the  Department  of 
Environmetal  Quality  to  EPA  Region  10. 

(ii)  Lane  Regional  Air  Pollution 
Authonty  Section  12-025  "Conflict  of 
Interest."  of  Title  12.  "Duties  and 
Powers  of  Board  and  Director  '  as 
adopted  as  Oregon  Administrative 
Rules,  Chapter  340,  Division  20  Section 
047.  This  rule  was  adopted  by  the 
Enviro.imental  Quality  Commission  on 
September  9,  1988 

§52.1985    (AmenOed) 

3  Section  52.1985(b)  is  removed. 
|FR  Doc,  89-M51  Filed  2-28-89:  8:45  am) 
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4DCFH  Pv*  ISO 

I PP  te  3M I  /  R  100«.  RFt-)S30~4 1 

P»«Mc(d«  Tol«ranc«  for  FKiaxtfop-Butyl 

AOCHCy:  F.iiviriinm««n'<il  iVoin  'ion 

ACTIOM:  h.iirti  niie 


loitTiin.  r  'ir  -csKliif's  of  thf  hfrhii  nit- 
fluazi!    ;•  '<  .'■>:    ;i  or  on  ihf  rdw 
(i)(ru;ultiir<(l  I  iinuTiuili!>  i  nffcf    I'hi- 
Intprrf'Kionrtl  Kc«iiviri  h  F*rti|''i  '  \.i  4  [IK- 
41  p)«''itiiin»"<i  for  ih'i  fo|f*THn(  »■ 
ffFlCTIVt  OATl:  M,ir'  h  1    l')H') 
AODMftS:  Urittfii  ol>|fi  Uona    uirntifuvl 
'f,  !h.'  .i.u  i;iTii'ni  I  iintro!  ruitnln-r  [\'V 
Hi   itrfil    KUXWI    niHv  fx  »uhniiMr<i  to 
flftiruis  I  liTk  [A    1101.  f-jivirotinu'iildl 
I't :<    \^,'u,  \    H/11    nw   4(11  M  S! 

sv.    '.\  ,!•.■  ,1  n'.^ti  |H   .:iMi«i 

row  ruWTMf «  INFOmMATXMi  COHJACT- 

H  .    -Ill   :    1 1<  '\  '  |.it!icrin;i    h^;!\iTV''ni  V 
K'Mpi  :'sf  rt;,!  Minor  ['%f  S«*<  lion  i  1  S- 

'h '(       H r'^i s'-  1  f  1. in  Division  i'lS  ^ti~(   i 
I.Mv  irorun»"olrti  lYolf(  Mon  AKcm  v.  4(11  M 
St   SVV     V\-i»hiMKtiin.  IK:  ..IHrt)  Offue 
l(H.a',.oii  diul  ti'Icphoiic  riun.^fr   K::i    ''I'i, 
CM  «2.  19J1  kffpT^.in  Dmvh  HiKhwnv 

\r!iii.^i,)ii  V A  i:^i)z.  i"ai^-5'>^  :.A\i) 

SUTPiaUfNTAAY  IM^OmtATIOM:  KJ' A 

itHiifi!  ,1  ;'rn;i(mfi!  ni!f    puiiiishi'il  in  ihf 
F«d«r«l  Ke^nlfir  of  l)c(  fTiili.T   li)    !»WU1 
(S.i  I  K  S  ini  •;    Ml  wh;^  h  i!  wrin 
.i,!;;'i  .!■    i-'1  ihiil  '.hf  IiiliTrfxion.i! 
K. ••,.•.,;    !,  1"M,|,',  I  ■»  -.   4  jIH  A<    New 
).^rs(*y  A){n»:ullur<i    Kv^hm  :!!!('r!i  Sf,i'ui!i 
PO    Box  ^n,  Kii'Xfrs  l'iuviTi»i!y    Nfw 
Erunsw     k    \|  tiH^Xi,  hail  subiDiiird 
pnMlLuU-  i..-ti!ioii  HK-i«)«il  to  Kl'A  on 
b«'hi[fofl)r   KoiitTt  H   Kupfliiiu. 
N.i'u  r.i:  1)    f  >  !  ir    IK  -»  l»To|tH  !,  haA  !►;»■ 
\.<r     ..!'.^;j.  LAj;t;riiut:tit  Sliilioii  of 
Mia  111. 

i  hr>  petition  requested  that  the 
Aiini.nistrHlor,  pursuant  to  section 
4nH(e)  of  thr  Fci!.',i'  F   o,!   llrug.  and 
Cosmrlic  Ai  '    [T'  pi'if  'S.' 
OStablishmcn'  iif  H  ImUth'w  »■  'or  the 


residues  of  'i>>'  her* 


(ie  IK)  2  |4||5- 


(trifluororpiohv  1 1  Z  p\ri(linvi| 
oxylphenoxyl  propanou  ui  a!  IrfsoKfd 
Isompr  uf  fluazifop).  both  fret-  .nui 
Con|ugated.  and  of  butyl  |K|-2-(4(|V 
(tnfluoromeihyi)  2  pyndinyll- 
oxylphcnoxylpropanoate  (resolved 
isomer  of  fli  arifup  biitylj.  all  expressed 
as  fluazifop.  in  or  on  the  raw  agnciiltural 
commodity  coff'  >•  ,i!  o  lo  part  per 
million  (ppm) 

The  petition  -r  proposed  that  this  use 
of  the  r.ommot  ity  be  limited  to  Hawaii 
based  on  the  (^eoxraphical 
representation  of  the  residue   !  i' i 
submitted  Additional  residui-  'Ji'  <  mil 
be  required  lo  expand  the  rtf.i  of  uwi,<e 
Persons  seeking  ReoRrap.^m  .i.i^  iir-  .uU-r 


rfKistralion  shouki  contict  the  Agency's 
Kfxistration  Division  at  the  address 
provided  above. 

There  werf  no  comments  or  re<^ii«»ts 

f  ir  refcrrai  to  an  advisory  commillee 
rc!  fui-ci  m  rv^ponup  to  the  proposed 
rule 

The  (fatrt  nubmittcd  in  the  petition  and 
a  I  o'her  rt'levant  matenfil  have  been 
»■■.  ,t!ijated  and  discussed  in  the  prt)p<)«eii 
rule  Baseii  on  the  data  and  information 
(  onsidered.  the  Ajjenry  concludes  that 
th.e  tuUrance  will  protect  the  public 
h.cHllh   Ther»'fore   the  tolerance  is 
(  Htrifilished  as  set  forth  b«>l(jw 

Any  person  adversely  affected  fiy  this 
r>'«ulHtion  may   withm  XI  days  after 
p'lblii  Hfinn  of  this  dorument  in  the 
f  ttderal  Re^jister  file  wntten  objet  tions 
vsith  the  Hcannx  Clerit.  at  the  address 
uiven  dbove   Such  ob|ection8  should 
Mpfi  ■.'.\  -fu'  pr"!.  SI  I 'lis  of  the  reKi''a!ion 
i;>'>'nii'ii  oi  ]i"  •iiin.iSiit'  nnd  the  groumls 
Im.-  'tie  ol'iei  tions   A  hearing  will  be 
«M:r>'(i  if  the  ui)ie<:tions  are  supporteci 
'  '.  grounds  lexMlJy  sufficient  to  justify 
the  relief  soiiRh' 

ilie  Offu  e  of  Management  and  Eiudj^et 
h.is  exempted  this  rule  from  the 
recji.irements  of  section  3  of  F.xecutive 
(>rder  \Z2^^ 

Pursu^iTil  to  the  recjuiremenls  of  the 
Re«ii  .itoiy  Flexibih'v  Act  iiVb   L  WV- 
VA  44  Slat    lltt4.  S  U  S  C.  601-812).  the 
A.iic.irustrHt'ir  has  detemuned  that 
ret;'.la'ions  estdblihhin(^  new  lolerar.i  es 
or  ra'iip.jj  tolerance  levels  or 
es'aijiishmg  exemptions  from  tolerance 
re'juirements  do  not  have  a  siKniHcant 
e-  oriomu    impai  '.  nn  a  nubstantial 
number  of  mii.i!!  entities   A  certiricatain 
s'.i'ertirr.t  to  this  efTei  !  was  published  m 
"le  Federal  Register  of  May  4    I9H1  (46 
FK  2i9;0] 

List  of  Subje<.ts  in  40  CFR  Pari  180 

Adminisf.'.r.ive  pracli'  e  and 
procedure,  Agricuitu.'al  commodities. 
I'estu.ides  and  pests.  Reportin)^  and 
recordkeeping  rej.irements. 

t)«tpd    Ft'hrjary  IS   I'JMfl 
I)(>u)|l<>*  O  C^mpl. 
Director.  Office  of  Pesticide  Programs 

Therefore.  40  CFR  P'l't  !f«)  is 
amended  as  follow,s 

PART  180— [AMENDED] 

1   The  authority  i  itation  for  Part  180 
continues  lo  read  as  follows: 


Aulhortfy    21  I '  S  f 


\f\n 


I1M.411     FlMuttop-teityt 

r««klu««. 

I  •  •  •  • 

Id)  •    •    • 


(or 


• 
Coft«« 

•                         • 

■                          ■                          • 

0  1 

•                      •                     • 

;i"K  Do(    89-1-20  Filed  2-28-89;  8  45  Bml 
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FEDERAL  EMERGErtCY 
MANAGEMENT  AGENCY 


44  CFR  Pan  65 

I  Docket  No.  FEMA-6950) 

Changes  in  Flood  Etovatlon 
D«t*fTn4n«ttons 

AOEMCv:  Federal  Emergency 
ManaRement  Agency. 

Acnoic  Intenm  rule. 


.;    In  S  1H(J  411    t;y  adciiriK  and 
.i!phabeti(.riily  insertinj<  the  raw 
a)<ru  uiturai  i  oriniodity  i  offee.  lo  reaii 
an  follows. 


SUMMAMy:  This  rule  lists  thoae 
( ommunities  where  modification  of  the 
base  (l(X)-ycar)  flood  elevations  is 
appropriate  because  of  new  saentdic  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  mochfied  base  (100-year)  elevations 
for  new  buildings  and  their  contents  and 
for  sei  ond  layer  insurance  on  existing 
buildings  and  their  contents. 
DA  TVS:  These  modified  elevations  are 
currently  in  effet  t  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  in  effect 
prior  to  this  determination. 

From  the  date  of  the  second 
publication  of  notice  of  these  changes  in 
a  prominent  lcK:a!  newspaper,  any 
person  has  ninety  (10|  days  in  which  he 
tan  request  through  the  community  that 
the  .^riml^lstralor  reconsider  the 
I  hanRPs   These  modified  elevations  may 
be  changed  dunng  the  90-day  penod. 

ADDRESSES:  The  modified  base 
(UX>  year)  flood  elevation 
lii'trriinnations  are  available  for 
mspi'c  '.ion  Ht  the  office  of  the  Chief 
Fa>'(  uiive  Officer  of  the  community, 
listed  in  the  fifth  column  of  the  tabic. 

Send  uorc.ments  to  that  address  also 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr   [ohn  I.  .Matticks.  Chief.  Risk  Staiiies 
Duision,  Federal  Insurance 
.Administration.  Federal  Emergency 
Management  .Agency.  Washington.  IXJ 
21M:2.  1202]  f>4«-2''67 
SUPPLEMENTARY  INf  ORaiATK>*r  The 

niiiiierous  i  hanges  made  in  the  base 
IliXVyear)  flood  elevations  on  the 
FIRM(s)  make  it  udministrativelv 


infeasible  lo  publish  in  this  notice  all  of 
the  modified  base  (100-year)  flood 
elevations  contained  on  the  map. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
(100-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  Section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1968.  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448)),  42  U.S.C.  4001-4128,  and  44 
CFR  Part  65.4. 

For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 


These  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  quahfy  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  60.3  of  the  program 
regulations  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time,  enact  stricter  requirements  on 
its  own.  or  pursuant  to  policies 
established  by  other  Federal.  State  or 
regional  entities. 

The  changes  in  the  base  (100-year) 
flood  elevations  listed  below  are  in 
accordance  with  44  CFR  65.4. 


Pursuant  to  the  provisions  of  5  U.SC. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodpiains 

1.  The  authority  citation  for  Part  h^ 
continues  to  read  as  follows 

Authority:  42  U.S  C.  VXn  et  »eq 
Reorjjanization  Plan  No  3  of  1978.  E  O  12127. 

2.  Section  65.4  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


Sute 

County 

1 1 

Locaton 

Dete  artd  name  o<  newspaper 
wtwre  notice  was  pubkshed 

Chtef  executive  oHicer  a/I 
community 

Eflective  date 

of 
modrfication 

ConifT»n(T> 
No 

South  C»o*n« 

City  o<  Orangeburg 

Olv  of  Garland 

F^ebruary  9.  1989,  February  16, 
1989,       The      Orangotfurg 
nmes  and  Democrat. 

Febrxary    10.    1969,   February 
17,     1989,     Gartvid    DaHy 
Now8. 

February  2.  1989.  February  9, 
1989,  Fori  Worth  Star  Tele- 
gram 

The  Hon  EO  Per>darvi&. 
mayor,  aty  o«  Orangeburg. 
P.O.  Box  387.  OranoBfxjrg, 
SC  29115 

The  Hon  Ruth  Ncholsnn. 
mayor  o<  the  crty  o(  Garland. 
DaSas  County,  PO  Box 
469002.  Garland,  TX  75046- 
9002- 

The  Hon  Bot^  Bolen.  meyor  o( 
the  city  o«  Fon  Worth.  Tar- 
rant and  Derrton  CounUes. 
1000  Throckmorton  Street, 
Fort  Worth.  TX  76102 

January  31 
1969 

January  31 
1989. 

January  26 
1989 

45C164 
465471 

CMas. 

T«Kas 

Tarrant  and  Denton  . 

City  of  Fort  Wortfi 

i 

Harold  T.  Duryae. 

Administrator.  Fe  ierol  Insurance 
Administration. 

Issued:  Februar/  21. 1989. 

(FR  Doc  89-4712  Filed  2-28-89;  8:45  am] 

BajJNQ  CODE  S71S-ei-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  60 

(Pn  Docfcat  No.  8»-350;  FCC  89-39) 

Amendment  of  ttw  Maritime  Services 
Rules  to  Permit  Noncommercial 
Communications  on  VHF  Channels  79 
and  80 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
maritime  services  rules  concerning  the 
use  of  marine  VHF  frequencies  on  the 
Great  Lakes.  The  new  rules  will  relieve 
congestion  on  VHF  maritime  frequencies 
now  assigned  for  noncommercial  use  on 
the  Great  Lakes  by  permitting 
noncommercial  vessels  to  share  the  use 
of  channels  79  and  80  with  commercial 
vessels  on  the  Great  Lakes.  The 
intended  effect  is  to  improve  marine 
VHF  communications  on  the  Great 
Lakes. 

EFFECTIVE  DATE;  April  3.  1989. 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  P.  DeYoung.  Private  Radio 
Bureau.  Washington,  DC  20554,  (202) 
632-7175. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 


and  Oder.  PR  Docket  No.  88-350. 
adopted  February  1, 1989  and  released 
February  17, 1989. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  hours  m  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC  The  full 
text  of  this  decision  may  also  be 
purchased  from  the  Commission  s  copy 
contractor.  International  Transcnption 
Services,  Inc.  (202)  857-38i«,  2100  M 
Street  NW.,  Suite  140.  Washington.  DC 
20037. 

Summary  of  Report  and  Order 

These  rule  amendments  are  in 
response  to  a  request  from  the  Michigan 
Steelhead  and  Salmon  Fisherman  s 
Association  to  provide  additional  \'MK 
frequencies  for  use  by  noncommercial  or 
recreational  vessels  on  the  Great  Lakes. 
These  rule  amendments  will  relieve 
congestion  on  the  Great  Lakes  on  XHY 
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frpquencips  currently  i»s»ix!n*ii  fur  us** 
l-y  n'-ncommtTMal  ur  riH:rf«luin«l 
vfsselu   Lonxeaimn  on  those  frtHjuencit's 
will  h**  dlU'viuted  by  p^rmittin^ 
futricommen.ial  vhs***!*  U>  shdrt'  use  of 
\  MF  Lhannels  7\i  and  «U  with 
I  iinim«ri.i«il  vo»j»»^I»  on  the  Gr««t  [.dkes. 
In  attorddnce  with  stM.tion  fi05(l))  of 
Ihf  ReHuUtory  Rexibility  Act  of  1960 
\V\.h  I.  i*W-3M.  5  L'  S.C:  bOSlbl).  the 
Ciininiis.sion  UTtifit-j  that  th«.H«  rules 
will  not  hd\.H  a  sij^nificanl  etonomic 
imp(i(  t  (in  a  •ubslantial  r\unib»!r  of  nmall 
pntit;t's   Thf  rules  allow  noncummfn.ial 
VMHHt'ls  to  use  fht'sf  fr»'iju»'nLii'S 
VDluntrtnly    I'hf  effci  t  .m  i-Kistirix  usf'r<i 
will  nut  i)f  (nib»t«ntiHl   The  iinn  of  tho 
fri'ijiifni  iHS  IS  limileii  to  the  (.rt-at  Lakrs 
where  nionilonnK  and  licensmx  ddta 
indicate  the  Itrast  polfiitial  impact 
niitionwidi-   The  rule  amendments 
herein  hiive  been  analyred  with  re<<pert 
'o  the  F'.iperwork  Rcdiirtion  A(  I  iif  T»W1 
and  found  to  r.onlam  no  new  or  modiried 
form,  information  collection  and/or 
record  keepinx.  labelins,  tlisi  loHurw.  or 
record  retention  reijuirementH.  and  will 
not  ;ii(  re.iHe  tiurden  hours  inipose<l  on 
the  public    The  authority  for  this  action 
It  Lontained  in  47  U.SC.  154(i)  and  303 
(1'  and  (rl 

OnJflrinx  C'.laus«a 

.'\ci ordin^ly.  it '»  c>ni>Tfi!'  !h.i!  I'.irt  *) 
m  ameniied  as  shown  at  the  end    >f  th;s 
ijocunu-nt. 

/.'  IS  '■;;rtAf'r('n/f,T(/ that  these  rule 
iimendments  beciime  efff(  ti.e  as 
indica'ed  iti  the    tFFtCTIVl  OATV" 
parajjraph  of  this  dot  iimenl 

It  IS  'ijrihrr  nnlrrfi/  that  thu 
proceeding  i»  terminated 

A  copy  of  the  Hrpxrt  and  Order  will 
be  served  on  the  (^hief  Counsel  for 
Advocac  y  of  the  Small  Hii.s:ne»s 
AdminiHtration 

Ust  of  SubjiKts  in  47  CFK  PaH  80 

M.intime  Radio  Services.  I. real  I.ake9. 
Ship  stations.  C^oant  stations. 

Federal  Communu  ation*  t!oinini«»ion 
Oonna  R  S«arcy. 

S<-i  PKUxry 

Final  KuJes 

Part  «)  of  Chiipter  1  of  Title  47  of  the 
(  o<le  of  Federal  Re^fulations  is  amended 
as  follows 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1    Ihe  authority  t:itallon  for  Part  BO 
I  ontinues  to  read  as  follows 

Authority   Seu  4.  T03  ♦«  Sirtt   irWfi  ,111 
amendnl  47  I'  S  ("   IM,  WW.  unlens  otherwise 
noted   lnlerpr»>l  or  ipply  4«  Slut   in»*4"in««. 
10*1 -nOS.  •■  amemlad  47  U  S  C  15I-1&.V 

M.\  «)»■.  rST  MSa  3  UST  472a.  12  U8T  Zi"l. 
uidvM  u'herwiiM)  notail 


2  In  i  flO.J73.  parajjraph  (f)  is 
amended  by  revising  ihe 
■  Nonrommercial"  portion  of  the 
frequency  table  to  read  as  follows: 

f  M.37S    Frivat*  co«nmun«ca«ofW 


in-  • 


NiONCOMlMERClAt. 


! 

60 

1M42& 

15&426 

0« 

1W450 

15*450 

«9 

1«475 

15«475 

^^ 

tS«575 

156.575 

72 

1S6.&2S 

InMr- 

on#y 

n 

IM92S 

150  a?5 

7» 

1S«B75 

156975 

Laka* 
on»v 

eo 

157  025 

157  025 

Oo 

f>-R  [>H    «»-4'rfT7  Filed  2-2A-f»-  B  45  am) 
■NXMO  cooa  ms-ai-ii 


DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  and  Atmospheric 
Administration 

50CFRP«i301 

[Oocliat  No.  •1270-90361 

Pacific  Halibut  Flsh«ri«s 

AQCMCy:  N'HtKinal  Marine  Fisheries 
fUTMi.e  (NM^■S|,  NOAA.  romm.T<:e 
ACnOM:  Notice  of  approval  of  a  Pacific 
halibut  catch  shanng  plan 


summary:  NCMA  announces  approval 
by  the  fierretary  of  Commerre 
(Serri'tary)  of  a  Catch  Sharinj?  Plan 
dt'velopfti  and  adopted  by  the  Pacific 
Fishery  ManHRement  Council  (Council) 
to  all(K:ate  the  catch  of  Pacific  halibut  in 
IflWJ  ^>etween  treaty  Indian  and  non 
Indian  commercial  and  recreational 
fishermen  in  Internationa!  Pacific 
Halibut  Commission  (IPHC)  statistical 
Area  2 A 

The  approved  19«9  Catch  ShannR  Plan 
ll'lan)  allocates  the  total  allowable 
(.atrh  of  Pacific  halibut  in  Area  2.-\  as 
established  by  the  IPHC  between 
domestic  users  in  accordance  wilh  ihe 
Northern  Paafic  Halibut  Act  of  1982. 
The  intended  effect  of  ihe  Plan  is  to 
ensure  the  conservation  and 
management  of  Pacific  halibut  stocks  by 
liniitmj^  the  total  harvest  to  the  level 
determined  by  the  IPHC  to  be 
tiioloyu  ally  acceptable  while  e\ji)itHbly 
distnbutinj?  the  allowable  harvest 
Hiiiong  affected  user  (jniups  in  Area  2A. 


The  Plan  is  for  1989  only  and  has  been 

forwarded  by  the  Council  to  ihe  UHC 

for  adoption  and  implementation  by 

reflations. 

DATE  Effective  Febmnry  28.  1989 

AOORCSSrs:  Copies  of  ihe  Plan  are 
available  from  Rolland  A.  Schmitten. 
Regional  Director.  National  Manne 
Fisheries  Service.  Northwest  Region. 
7000  Sand  Point  Way  NE..  BIN  C15700, 
Bldg.  1.  Seattle.  WA  98115,  or  Lawrence 
D  Six.  F.xecutive  Director.  Pacific 
Fishery  Management  Council.  Me'ro 
Center  Suite  420.  2000  SW  First  /  ve  . 
Portland,  OR  97201 
FOM  FUirrMcn  tttfomiATiOM  comtact. 
William  L  Robinson  at  206-526-6140  or 
Uwrence  D  Six  at  503-221-6352. 
SUPM.IMCMTAIIV  WiFOIIMATKMC  The 
Northern  Pacific  Halibut  Act,  Pub.  L  97- 
VG.  16  use  773c(c)  authoriies  the 
KfHional  Fishery  Management  Council 
having  authority  for  the  geographic  area 
concerned  to  develop  regulations 
governing  the  allocation  of  Pacific 
halibut  catch  in  US  Convention  waters 
which  are  in  addition  to.  but  not  in 
conflict  with,  the  regulations  of  the 
IPHC  The  geographic  area  involved  is 
all  U.S.  manne  waters  lying  south  of  the 
U  S/Canadian  border  including  I\jget 
Sound,  known  as  IPHC  statistical  Area 
2y\.  The  Council's  process  for  developing 
its  proposed  and  final  Plan  in  Area  2A 
involved  State.  Federal  and  treaty 
Indian  fishery  managers,  user  group 
representatives  and  the  general  public. 

The  Council  adopted  a  proposed  Plan 
for  public  review  at  its  November  16-18. 
1988  public  meeting  in  Portland,  Oregon. 
The  Council  distributed  the  proposed 
Plan  to  user  groups  on  the  West  Coast 
and  submitted  it  to  the  Secretary  for 
review  and  publication  m  the  Federal 
Register  for  public  comment.  The 
proposed  Plan,  a  description  of  the  need 
for  the  Plan,  and  a  description  of  the 
(Council  s  process  for  developing  the 
proposed  Plan  were  published  in  the 
Federal  Register  with  a  request  for 
public  comments  on  January  10,  1989  (54 
VR  834)  No  wntten  comments  on  the 
proposed  plan  were  received  by  the 
Secretary  or  the  Council.  However,  the 
Council  received  eleven  wntten 
comments  on  its  proposed 
recommendations  to  the  IPHC  on 
seasons  and  size/bag  limits  for  the  non 
Indian  recreational  fishenes.  These 
comments  were  considered  by  the 
Council  separately  from  the  Plan. 

At  Its  ianuary  12,  1989  public  meeting, 
the  Council  reviewed  and  considered 
the  recommendations  of  its  Halibut 
Select  Group  (HSG)  and  pubhc 
comments  made  on  the  Plan.  In  addition, 
the  Council  considered  the  written  and 
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public  comments  made  at  the  meeting 
on  its  proposed  recommendations  to  the 
IPHC  on  recreational  seasons  and  size/ 
bag  limits.  The  Council  subsequently 
adopted  a  final  Plan  and  final 
recommendations  to  the  IPHC  on  non- 
Indian  recreational  fisheries.  The  final 
Plan  was  subsequently  forwarded  to  the 
Secretary  for  review  and  approval  and 
to  the  IPHC  for  implementation  by 
regulations.  In  addition,  the  Council 
submission  to  the  IPHC  included  its 
final  recommendations  for  harvest  goals, 
proposed  seasons,  and  size  and  bag 
limits  for  the  non-Indian  recreational 
fisheries  in  Area  2A. 

The  final  Plan  is  essentially  the  same 
as  proposed  except  for  proportionate 
reductions  in  the  allocations  due  to  an 
anticipated  reduction  in  the  total 
allowable  catch  (TAC)  in  Area  2A  from 
750.000  to  650.000  pounds.  The  Council 
was  advised  by  IPHC  staff  at  the 
January  12, 1989  public  meeting  that 
Pacific  halibut  stocks  had  declined 
coast-wide  and  therefore  the  IPHC  staff 
would  be  recommending  a  reduced  TAC 
in  Area  2A  of  650.000  pounds  rather  than 
the  750,000  pounds  upon  which  the 
proposed  Plan  was  based.  In  addition,  in 
response  to  HSG  recommendations  and 
public  comments,  the  Council  made 
some  minor  changes  to  the  proposed 
recreational  seasons  and  bag  limits  that 
were  recommended  to  the  IPHC. 

1969  Catch  Sharing  Plan  for  Area  2A 

The  1989  Plan  as  approved  by  the 
Secretary  is  for  1989  only  and 
distributes  the  anticipated  TAC  in  Area 
2A  as  subquotas  between  the  three  user 
groups  as  follows: 


Pounda 

Ratflrve  _ 

No«)-irx*an  comfneraal  subquota 

Non-irxtan  recreational  subquota.- 

130,000 

22.000 

274.000 

224  000 

Total  

650.000 

The  Plan  is  based  on  the  650.000 
pound  TAC  as  determined  at  the  IPHC's 
January  24-27, 1989  annual  meeting  in 
Vancouver,  B.C..  Canada.  The  approved 
Plan  provides  thai  the  subquolas  and 
the  reserve  will  be  adjusted  upward  or 
downward  proportionately  with  any 
change  in  the  TAC. 

The  reserve  is  set  aside  for  treaty 
Indian  use,  although  parts  or  all  of  the 
reserve  may  be  released  to  non-Indian 
recreational  users  during  the  season  if  it 


is  determined  that  all  or  parts  of  the 
reserve  are  surplus  to  tribal  needs.  The 
reserve  release  would  occur  no  later 
than  )uly.  Further,  if  it  is  determined  at 
that  time  that  some  portion  of  the  treaty 
Indian  subquota  of  130.000  pounds  is 
surplus  to  tribal  needs,  then  that  portion 
may  be  released  to  the  non-Indian 
fisheries.  Additional  details  of  the 
approved  Han  are  as  follows: 

1.  The  treaty  Indian  subquota  will 
include  both  commercial  and  ceremonial 
and  subsistence  (C&S)  fishing.  The 
treaty  Indian  commercial  fishing  season 
will  extend  from  March  1  throu^ 
October  31, 1989  and  CAS  fishing  will  be 
permitted  all  year.  The  IPHC 
commercial  32  inch  size  limit  will  apply 
to  fish  sold  by  tribal  commercial 
fishermen;  however,  no  size  limits  will 
apply  to  C&S-caught  halibut,  including 
C&S  fish  retained  during  commercial 
fishing.  Other  EPHC  regulations  on 
commercial  fishing  gear  and  C4S  daily 
bag  limits  before  and  after  the 
commercial  fishing  season  will  remain 
the  same  as  in  1988. 

2.  The  allocation  of  Pacific  haUbut 
among  non-Indian  fisheries  will 
continue  to  be  divided  55  percent  to 
commercial  users  and  45  percent  to 
recreational  users  in  accordance  with 
the  two-year  catch  sharing  plan 
approved  by  the  Secretary  in  1988  (53 
PR  7528,  March  9, 1988).  The  1989  Plan 
also  provides  for  possible  release  of 
unhar/ested  portions  of  the  non-Indian 
commercial  subquota  to  non-Indian 
recreational  users.  The  non-Indian 
recrea:ional  fisheries  are  divided  info 
four  geographic  areas  within  Area  2A  as 
follows:  (1)  Inside  waters  of  Washington 
State  eastward  of  the  Bonilla-Tatoosh 
line;  (2)  North  coastal  Washington 
waters  from  the  U.S./Canada  border  to 
the  Queets  River  (3)  Southern 
Washington  and  northern  Oregon 
waters  from  the  Queets  River  to  Cape 
Falcon;  and  (4)  Oregon  and  California 
waters  south  of  Cape  Falcon. 

Separate  from  the  Plan,  the  CouncU 
developed  recommendations  for  non- 
Indian  recreational  seasons  and  size/ 
bag  limits  for  the  non-Ir,dian 
recredUonal  catch  which  are  designed  to 
achieve  the  non-Indian  recreational 
allocation.  Seasons  and  size/bag  limits 
recommended  by  the  Council  were 
divided  into  the  four  recreational  areas 
descnbed  in  the  Plan. 

Classification 

The  approved  1989  Plan  is  a  general 
statement  of  agency  policy  which  does 


not  require  notice  and  comment 
rulemaking  under  the  Administrative 
Procedure  Act  at  5  U.SC.  553(b)(A). 
Consequently,  the  Regulatory  Flexibility 
Act  does  not  apply. 

Based  on  the  findings  of  a  regulatory 
impact  review  prepared  for  the  proposed 
Plan  to  fulfill  the  requirements  of  E.O. 
12291.  the  Under  Secretary  for  Oceans 
and  Atmosphere  has  concluded  that 
actions  taken  under  the  Plan  are  not 
major  and  a  Regulatory  Impact  Analy  sis 
is  not  required.  An  Environmental 
Assessment  [EA]  was  prepared  for  the 
1988  Plan  in  accordance  with  the 
National  Environmental  Policy  Act 
(N'EPA)  and  the  Assistant  Administrator 
for  Fisheries.  NOAA.  determined  that 
any  action  taken  under  the  Plan  would 
not  have  any  significant  adverse  impact 
on  the  human  environment.  Because  the 
alternatives  and  environmental  impacts 
of  the  1989  Plan  are  no  different  than 
those  evaluated  in  the  EA  for  the  1988 
Plan,  the  Assistant  Administrator  for 
Fisheries,  NOAA.  has  determined  that 
this  action  is  categorically  excluded 
from  N^EPA  requirements  to  prepare  an 
EA  in  accordance  with  paragraph  5a(3) 
of  the  NOAA  Directives  Manual  02-10. 
Copies  of  the  1989  regulatory  impact 
review  and  the  1988  EA  and  1989  NEPA 
analysis  are  available  from  the 
addresses  above. 

The  approved  Plan  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612,  nor  does  it  contam  any 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

As  required  by  Section  307  of  the 
Coastal  Zone  Management  Act  the 
coastal  States  of  Washington,  Oregon 
and  California  have  been  notified  of  the 
determination  that  this  action  is 
consistent  to  the  maximum  extent 
practicable  with  apphcable  State 
coastal  zone  management  programs  as 
required. 

List  of  Subjects  in  50  CFR  Part  301 

Fisheries,  Treaties.  Reporting  and 
recordkeeping  requirements. 

Authority:  5  UST  5;  T.l.A.S  2900;  19 
U.S.C.  773-773k. 

Dated:  February  23. 1989. 
lames  E.  Douglas,  )r.. 

Deputy  Assistant  Administrator  for  Fishenes. 
National  Marine  Fishenes  Service. 
[FR  Doc  89-4746  Filed  2-28-89;  8:45  am] 
BILUNO  COOC  3StO-2»-« 
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Proposed  Rules 


Fad«ral    Relator 

Vul    54.  No    39 
Wednesday    March  \.  1989 


This   iection   of   the   FFDfRAL    RFGISTFR 
contains    notices    to    the    pubtic    ol    th« 
proposed    issuanca    o(    rules    and 
regulations     Tfie    purpose    ot    tfiese    notice* 
p..    to    grve    interested    persons    ao 
opponumtv    to   partK:ip«te   in    tfie   ruia 
making   prior    to    the   sdoptKxi    of    tfw    final 
rules 


DEPARTyEMT  OF  AGRICULTURE 
Agrtcuttural  Marketing  Service 
7  CFR  Part  927 
lOochat  No.  FV-«9-024I 

Winter  Pear*  Grown  In  Oregon, 
Washir>gton  and  CaMfomia;  Proposed 
Increase  In  Expenses  (or  1M8-69 
Fiscal  Pertod 

AOCNCY:  .'\>{ni  ulinr.il  MdrkctinK  S«'i-vi<  p, 

I  :si).'\ 

ACTiCH*:  lVn[)(iH»'d  nile. 


SUMMARY:  I  hi8  proposed  nile  woulii 
Hiilhiirup  an  ini  rrase  in  pxpt'nditurf  s 
flit  ihf  Wmtt"r  F'PHr  Cnnlml  (".ommittpf 
(ciinmiitti-f)  i'Ml,(!i|;Kht'il  iiiuliT 
MHikftmy  Order  'IZr-  fur  the  Um«^i9 
fis(  al  ypar    1  hp  pxpt-nsps  would  be 
iricreiined  from  $;1,J.S4..I51  to  $,J,8()2,846. 
1  he  increase  is  ncpded  to  cover 
tidilituiriiil  niarkcl  pronuitmn  and 
(idvprtisinx  a(  tivitics  nepdpd  to  mtirki't 
the  n'cord  i/irvt-  IWtV-rti^  vvuiirr  [u-ar 
crop 

DATt:  ("oninifiits  must  be  received  by 
M.iri  h  M   mHVt 

AOOACSS:  intprcslt'd  pt-rsoiiH  an  invitt-d 
to  submit  written  comments  conceminK 
thin  rule  to  Docket  ('lerk,  Fniit  and 
Veyeiablp  Division.  AMS.  USDa\.  PC). 
Box  9b4.S«.  Room  2,S2.V  S.  WashmKlon. 
DC  21HW(>-54.StJ    Ihrpp  copies  of  all 
written  materials  shall  be  submittted. 
and  they  will  be  available  for  public 
in»pe(.tion  in  the  Office  of  the  Docket 
Clerk  during  regular  fiuHiness  hours    All 
comments  should  referenc  e  the  diickel 
number  and  tiate  and  pa^e  number  of 
this  issue  of  the  Fedaral  Re){is(er. 

POM  FURTHKR  INFORMATIOM  COMTACT. 

Patnck  Pac.knett.  Marketin><  Order 
Administration  Branc  h,  Fruit  and 
VeRPtable  Division.  AMS.  USDA.  P  O. 
Box  ^\4^.  Room  2r.2.V-St)    WashinK»on. 
DC  ;.'f)r)Mr>..»wvi  telephone  (30")  4"^- 

SUPPUIMCNTARY  INFOftMATIOM:   This  rule 
IS  proposed  under  M.irke'.iiK  ( ''del  No 
m:-  r  i.W.  Part  927)  regulating  the 


handlins  nf  winter  pears  grown  in 
Ore«un.  WashinRton  and  California  The 
order  is  effe<  live  under  the  Asricultural 
.Marketing  Agreement  Act  oi  1937,  as 
amended  (7  U  S.C.  601-674),  hereinafter 
rr-ferred  to  as  the  "Act." 

This  proposed  niie  has  been  reviewed 
under  F.xecutive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non  ma|or ' 
imle  under  i  rileria  contained  therein 

Pursuant  to  reijuirements  set  forth  in 
the  Regubilory  Flexibility  Act  |RFA).  the 
Administrator  of  the  Agricultural 
.Marketing  Servu  e  (A.MS]  ha.s 
considered  the  economic  impai  t  of  this 
proposed  nile  on  small  entities 

A  final  rule  establishing  exptinses  in 
the  amount  of  $;i.J.VJ,.i51  for  the 
committee  for  the  fiscal  period  ending 
|une  M,  1989,  was  published  in  the 
Federal  Register  on  August  5.  lyaa  [53 
FR  2H441|   Suih  expenses  included 
S2,7''4.857  for   'paid  advertising"  as  a 
"contingency  ■  fund  of  $209,499  The 
final  rule  also  fixed  an  assessment  rate 
to  be  levied  on  winter  pear  handlet^ 
during  the  19H8-ft9  fiscal  period 

in  a  recently  conciucted  mail  ballot, 
the  committee  voted  unanimously  to 
increase  its  budget  (, f  expenses  from 
$3,354,351  to  S.].H<)2.h4tt  Of  the  $44^,495 
increase  in  expenditures.  $^137,803  would 
be  for  additional  "paid  advertising" 
deemed  ne(  essary  to  market  the  record 
large  19<Ui-89  crop  These  additional 
funds  are  to  be  allocated  among  the 
existing  promotional  pro|ects  which 
appear  to  be  achieving  the  best  results. 
I'he  renidindt.'r  of  the  profiosed  iniTease. 
$1 10  H92.  would  be  added  to  the 
"contingeiK  y  '  expenditures 
Contingency  funds  may  be  used  for 
emergency  spending  in  any  budget 
cale«ory.  inchuling  prcmolion  and  paid 
advertising 

Hei  ,nise  of  the  unexpecleil  recoid 
\ur)H'  crop,  additional  assessment  *ui)ds 
are  available  to  cover  the  proposed 
increase  in  expenses   lienc.e.  no 
increase  m  the  assessment  rate  was 
recommende<t  by  the  committee 

Therefore  the  Administrator  of  AMS 
has  determined  that  this  action  would 
not  have  a  significant  economic  impact 
on  the  substrtiitird  number  of  small 
entities 

Based  on  the  furegoirig.  i(  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  iru  rease  approval  needs  to 
he  expedited.  The  committee  needs  to 


have  aufhointy  to  pay  its  expenses 
which  are  incurred  on  the  continuous 
basis  and  to  conduct  the  additional 
promotion  activities  deemed  necessary 
to  market  the  record  large  crop 

List  of  Subjects  in  7  CFR  Pari  927 

Marketing  agreement  and  order. 
Winter  pears.  Oregon.  Washington. 
California. 

For  reasons  set  forth  in  the  preamble. 
It  IS  proposed  that  §  927  228  be  .imended 
as  follows: 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON,  WASHINGTON  AND 
CAUFORNIA 

1  The  authonty  citation  for  7  CF'R 
i'art  927  continues  to  read  as  follows: 

Authority'  Sees   1-19  4fl  Slat   31.  as 
amended.  7  US  C  601-674 

2  Se(  tion  927,228  is  amended  as 

follows 

^  927 J2fl    [Amended] 

Section  927.228  is  amended  by 
changing  "$;),354.351"  to  "$3,802,846". 

Dated  February  24.  1989 
Williiiin  |.  Doyle. 

AssiH-iatp  Deputy  Director.  Fruit  and 
Vf'fietabli^  Division 
IKTt  D-x:  »»-»"'32  Filed  2-2&-89:  8  45  am) 

■JLUNQ  COOC  »41»-<»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  M-NM-202-ADI 

Alrworttilness  Directives;  McDonnell 
Douglas  Model  DC-9-81.  -62,  and  -«7 
Series  Airplanes 

AOENCY:  Federal  Avi.itioii 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
I. \  PR. Ml 


SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  McDonnell  Douglas  Model  DC-9-81.  - 
82.  and  -87  series  airpilanes  equipped 
with  certain  Loral  Aircriift  Braking 
Systems  main  landing  gear  wherLs. 
which  would  require  inspection  of  the 
main  landing  gear  wheels,  and 
modification  or  replacement  of  cracked 
wheels  This  prupos.d  is  prompted  by 


reports  of  cracks  found  in  wheels.  This 
condition,  if  not  corrected,  could  result 
in  wheel  failure  and  potential  damage  to 
adjacent  tires,  engines,  or  the  airplane. 
DATE:  Comments  must  be  received  no 
later  than  April  24, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention; 
Airworthiness  Rules  Docket  No.  88-NM- 
202-AD,  17900  Pacific  Highway  South, 
C-68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Loral  Aircraft  Braking 
Systems.  1210  Massillon  Road,  Akron, 
Ohio  44315-0001.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  at  3229 
East  Spring  Street,  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  M.  Stacho.  Aerospace 
Engineer.  Systems  and  Equipment 
Branch.  ANM-131L,  FAA,  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California:  telephone 
(213)988-5338. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  tc  the  F/\A, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No,  88-N'M-202-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 


Discussion:  Approximately  forty 
instances  of  cracked  wheels  have  been 
reported  by  operators  of  Model  DC-9-80 
series  airplanes  equipped  with  Loral 
Aircraft  Braking  Systems  main  landing 
gear  wheels,  part  numbers  5004320-2,  -3, 
-4,  -5,  -6,  and  -7.  The  reported  cracked 
wheels  had  accumulated  between  3200 
and  8000  landings  when  discovered. 
Investigation  revealed  that  the  cracking 
initiates  at  the  inboard  wheel 
subassembly  key  boss  screw  holes. 
(This  key  boss  screw  hole  area  has  not 
been  previously  inspected  by  all 
operators  because  this  area  was  not 
specifically  addressed  in  the  wheel 
manufacturer's  maintenance  manual.) 
Analyses  by  the  wheel  and  airframe 
manufacturers  have  determined  that  the 
cracks  are  due  to  fatigue  and  are 
attributed  to  damaged  key  boss  screw 
threads  and/or  corrosion.  This 
condition,  if  not  corrected,  could  result 
in  wheel  failure  and  potential  damage  to 
adjacent  tires,  engines,  or  the  airplane. 

The  FAA  has  reviewed  and  approved 
Loral  Aircraft  Braking  Svstems  Service 
Bulletin  MD81-32-1/MD82-32-1/MD87- 
32-1.  dated  July  7. 1988,  which  describes 
ultrasonic  and  eddy  current  inspections 
of  the  Loral  Aircraft  Braking  Systems 
main  landing  gear  wheels,  Part  Numbers 
5004320-2,  -3,  -4,  -5,  -6,  and  -7.  for 
cracks,  and  replacement  of  the  key  boss 
screws  if  no  cracks  are  found. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  of  the 
wheel,  replacement  of  the  key  boss 
screws,  and  removal  of  cracked  wheels, 
if  found,  in  accordance  with  the  service 
bulletin  previously  mentioned.  Also,  this 
AD  proposes  to  revise  the  FAA- 
approved  maintenance  program  to 
include  repetitive  inspections  of  the 
wheel. 

There  are  approximately  170  Model 
DC-9-81.  -82,  and  -87  series  airplanes  in 
the  worldwide  fleet  that  are  equipped 
with  this  Loral  wheel.  It  is  estimated 
that  32  airplanes  of  U.S.  registry  would 
be  affected  by  this  AD,  that  it  wouiH 
take  approximately  10  manhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$12,800. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Tlierefore. 
in  accordance  with  Executive  Order 
21612.  it  is  determined  that  this  proposal 


would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  these  reasons,  the  FA.A  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28.  19791;  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any.  Model  DC-9-80  senes  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  SubjecU  in  14  CFR  Pari  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39  13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authontv:  49  U.S.C  13S4(a).  1421  and  1423; 
49  US  C.  ibeigl  (Revised  Pub.  L  97-449, 
jiinudry  12.  19tt,M  and  14  CTO  11.89. 

§39.13    (Amended) 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  Model  DC-9- 
81.  -HZ  and  -87  genes  airplanes. 
equipped  wiih  Lorn!  Aircraft  Braking 
Systems  mam  landi.ne  gear  wheels.  Part 
Number  5a»4320-2.  -3.  -1,  -5.  -6.  and  -7, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  wheel  failure,  accomplish  the 
following: 

A.  Phor  to  the  accumulation  of  2.000 
landi.Tgs  on  the  wheel  or  within  the  next  350 
landings  after  the  effective  date  of  this  AD. 
w^hichever  occurs  later,  unless  the  wheel  was 
inspected  wiihm  ifie  last  700  landings,  inspect 
the  wheel  assembly  for  cracks  in  accordance 
with  Loral  Service  Bulletin  MD  81-32-1,  MD- 
82-32-1.  and  .MD-87-32-1.  dated  July  7. 1988. 

1  If  no  cracks  are  found,  replace  the  key 
t)oss  screws  in  accordance  with  the  previous 
Loral  Service  Bulletin. 

2.  If  crack(s)  are  found,  replace  the  wheel 
before  further  flight. 

B  Within  90  days  afier  the  effective  dale  of 
this  AD.  revise  the  FAA-approved 
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14  CFR  Pan  39 
IDockatNo  M-ASW-371 

Alrworthln««s  Dlr«ct'.v*t;  Schw«(z«r 
Aircraft  Corporation  Mod«l  269A. 
269A-1.  269B.  and  269C  HcUcoptera 

AOfNCY:  Federal  A  VI, it  ion 
Adniimstration  (FAA).  DOT 
ACTIOM:  \oIi(  e  of  proposed  nileni,ikin>< 
IM'KMi 

SUMMARY;  rti.s  not!,  ,■  proposes  to  adopt 
iin  iiirworlhiiiess  direi  tive  |AI)|  th.it 
w,"il(l  .iMpiire  mspei  tlon  of  all  tlirollle 
I  ,iMe  .ijisendi'ies  for  type  of 
i.on.Hlrui.t.on.  remmal  of  thrullle  ciibles 
that  inrorporate  aluminum  end  fittinjjs. 
and  repl.w  einent  withm  Zb  hours'  time  in 
ser\  II  e  of  sill  h  i  .idle  asdemtilies  with 
sw,»Ked  steel  end  filtinKS  on  St  hweizer 
.Airir,«ft  (.;orpt)rMlion  .Model  JbH.A.  Zm.\- 
1.  2RHU.  and  2e9C  helicopters.  A  dally 
(  hei  k  tilso  would  he  required  on  all 
rcdMi'iinn  rahle  assemhlies  with 
threaded  steel  end  fiitinns  until  they  are 


replaced  by  cable  assemblies  with 
swaRed  steel  end  fittinRS  within  400 
hours'  time  in  service  or  12  months  from 
the  effective  date  of  this  AD.  whichever 
occurs  first  The  proposed  AD  is  needed 
to  prevent  throttle  cable  end  fittinj? 
separation  m  flight  which  could  result  in 
loss  of  throttle  control  and  subsequent 
damaj^e  or  loss  of  the  rotorcraft. 

DATCt:  Comments  must  be  received  on 

or  before  April  17,  1989 

AOOMfSSES:  Comments  on  the  proposal 

may  he  mailed  m  duplicate  to  Regional 
Rules  Docket,  Office  of  the  A.ssislant 
Chief  Counsel.  FAA.  Fort  Worth,  Texas 
:'f>14:MXK77.  or  delivered  in  duplicate  to: 
Offii  e  of  the  Assistant  Chief  Counsel. 
F.-\.-\.  Room  IfVH.  Buildin«  3H.  4400  Blue 
Mount!  Road.  Fort  Worth.  Texas. 
(Comments  n:ust  be  marked  Docket  No 
H8-ASW-37  Comments  may  be 
in.spet.ted  in  Room  15H.  Huildins  3B. 
Office  of  tht   Assistant  Chief  Counsel, 
between  H  a  ii;   and  4  p.m,  weekdays. 
except  Federal  holidays 

The  applit.able  servu;e  bulletin 
(S«. hweizer  Service  Infor  .-..ition  Notice 
(SIN)  N-210.  dated  Apnl  1.5.  1488)  may 
be  obtained  from  Sthwe  zer  Aircraft 
Corporation   PO  liox  14',  Flniira,  .New 
Yt.rk  14902. 

A  copy  of  SIN  N-210,  dated  April  15. 
1W»8.  18  contained  in  the  Rules  Docket, 
( )ffi(  e  of  the  Assistant  Chief  Counsel. 
FAA.  440(1  Blue  Mound  Road.  Fort 
Worth.  Texiis 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Raymond  I  O  NeiU.  ANE-174.  New 
York  Aircraft  Certification  Office,  FAA, 
IHl  South  Franklin  Avenue.  Room  202. 
Valley  Stream.  New  York  11.5H1, 
telephone  (516)  791   :'421 
SUPPUEMCNTARY  INFORMATION: 
interested  persons  are  mvileti  to 
piirtii  ipate  in  the  mrikin^  of  the 
proposed  rule  by  submitting  such 
written  d.ita,  views,  or  arguments  us 
they  may  desire  Communii;ation8 
should  identify  th.e  ri'sulatory  docket 
number  anti  be  submitted  in  duplicate  to 
the  address  specified  above   All 
( tmimunications  ret  eived  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA  before  taking 
action  on  the  proposed  rule  The 
proposal  contained  in  this  nu;.v.e  may  be 
t  hanged  m  light  of  comments. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  ,AI1  comments 
siibmitted  will  be  available,  both  before 
tin.j  after  the  closing  date  for  comments, 
in  the  Rules  Docket.  Office  of  Assistant 
Chief  Counsel,  4400  Blue  Mound  Road. 
Fort  Worth.  Texas,  for  examination  by 
interesleii  persons   A  report 
summarizing  each  FAA-public  contact, 


concerned  with  the  substance  of  the 
proposed  AD.  will  be  Tiled  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made  Comment  to  Docket 
No  88-ASW'-37,  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter 

The  FAA  has  received  a  report  of  an 
end  fitting  separating  from  the  throttle 
cable  assembly,  resulting  in  loss  of 
throttle  control  which  prevented  an 
incrf-'ase  of  power  during  the  final  flare 
prior  to  landing,  A  hard  landing  ensued, 
c:ausing  damage  to  the  helicopter 

Subsequent  investigations  revealed 
that  if  aluminum  fittings  (either  threaded 
or  swaged)  or  threaded  steel  end  fittings 
are  installed  on  throttle  cable 
assemblies,  they  may  loosen  in  service 
due  to  the  effects  of  vibration  and 
improper  maintenance  and  eventually 
may  separate  and  result  in  loss  of 
throttle  control  in  flight.  Threaded 
fittings  are  secured  to  the  cable  with 
locking  compound  and  arc  not  intended 
to  be  disassembiled  or  Itiosened  after 
initial  installation.  Looseness  in  the 
assembly  can  permit  relative  motion 
and  ( onsequent  thread  wear,  resulting  in 
cable  separation,  and  loss  of  throttle 
control.  All  aluminum  fittings  (swaged 
or  threaded)  because  of  their  relative 
softness,  are  particularly  vulnerable  to 
wear,  galling,  and  subsequent  failure 
and  require  more  rapid  replacement 
than  their  threaded  steel  counterparts 
Nearly  one  half  of  the  currently  installed 
cable  assemblies  are  fabricated  with 
either  aluminum  end  fittings  or  with 
threaded  steel  end  fittings.  Fitting  failure 
can  occur  during  any  phase  of  fliglit  and 
may  lead  to  subsequent  loss  of  the 
rotorcraft. 

S<;hweizer  issued  SIN  No,  N-210  cm 
April  1,5.  1988.  addressing  identification. 
inspection,  and  replacement,  if 
necessary,  of  throttle  cable  end  fittings. 
Ser\ice  experience  has  shown  that  cable 
assemblies  using  swaged  steel  end 
fittings  correct  the  problem  of  end  fitting 
loosening  and  failure  The  Schweizer 
SIN  N-210  specifies  replacement  end 
fittings  to  be  swaged  steel  end  fittings. 

Since  this  condition  is  likely  to  exist 
or  develop  in  other  helicopters  of  the 
same  type  design,  an  AD  is  being  issued 
which  requires  inspection  of  throttle 
(able  assemblies  and  replacement  of 
end  fittings,  as  necessary,  on  Schweizer 
Model  269A,  269A-1.  269B.  and  269C 
helicopters. 

The  regulations  proposed  herein 
would  not  have  subst.intial  direct  effects 


on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
proposed  regulation  involves  a  total  of 
1,000  helicopters;  if  requires  a  one-time, 
1-hour  inspection  at  a  cost  of  $40  per 
helicopter.  It  is  estimated  that  five 
hundred  of  the  helicopters  will  require 
daily  inspections  and  throttle  cable 
replacement  at  a  cost  of  $2,300  per 
helicopter.  The  total  fleet  cost  to  comply 
with  the  AD  is  estimated  as  $1,190,000. 
Therefore,  I  certify  that  this  action  (1)  is 
not  a  "major  rule"  under  Elxecutive 
Order  12291;  (2)  is  not  "a  significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979;  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  {  39.13  of  Part  39  of  the  FAR  as 

follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  1354(a).  1421,  and  1423; 
49  U,S  C,  106(g)  (Revised  Pub,  L  97-M9, 
lanuary  12.  1983):  and  14  CFR  11.85. 

§39,13    [AmwKtod] 

2.  By  adding  the  following  new  AD: 

Schweizer  Aircraft  Corporation:  Applies  to 
all  Schweizer  Model  289A,  269A-1,  2688.  and 
269C  helicopters,  certificated  in  any  category, 
with  Serial  Numbers  (XKM  through  1347  which 
have  had  throttle  cables  replaced  in  the  field. 
(Docket  No.  88-ASW-37) 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  loss  of  throttle  control, 
accomplish  the  following: 

(a)  Within  the  next  25  hours'  time  m  service 
or  within  30  days,  whichever  occurs  first  after 
the  effective  date  of  this  AD.  identify,  inspect, 
and  replace  as  indicated,  the  throttle  cable 
assembly  as  follows: 


(1)  Determine  If  aluminum  fittings  are 
installed  as  follows: 

(i)  Check  both  end  fittings  of  the  cable 
assembly  with  a  magnet  to  determine 
whether  they  are  magnetic. 

Note. — Cables  which  incorporate  magnetic 
fittings  (magnet  adheres  to  fitting)  do  not 
require  the  hardness  test  specified  by  step 
(a)(l)(ii)  below.  For  these  cable  assemblies, 
omit  step  (a)(l)(ii)  and  continue  inspection 
with  step  (2)  below. 

(ii)  If  the  magnet  does  not  adhere  to  the 
fitting,  perform  a  hardness  test  on  the  fitting. 
If  Rockwell  hardness  is  less  than  B-85, 
remove  and  replace  the  cable  assembly  with 
a  swaged  steel  cable  assembly  in  accordance 
with  paragraph  (c)  of  this  AD  before  further 
fiight. 

Note. — Performance  of  the  hardness  test 
will  require  removal  of  the  throttle  cable 
assembly  from  the  helicopter  in  accordance 
with  standard  maintenance  instructions. 

(2)  Visually  check  both  ends  of  the  cable  to 
determine  whether  the  cable  incorporates 
swaged  or  threaded  steel  and  fittings. 

Note. — Throttle  cables  which  incorporate 
swaged  end  fittings  may  be  identified  by  six 
evenly  spaced  flat  spots  around  the  barrel  of 
the  fitting  just  behind  the  lug.  Threaded  end 
fittings  incorjKirate  a  cylindrical  barrel  (no 
flat  spots). 

(3)  If  cable  incorporates  swaged  steel  end 
fittings  (as  determined  from  steps  (a)  [1]  and 
(?)  above),  further  compliance  is  not  required. 
For  these  cable  assemblies,  record 
compliance  in  the  helicopter  log  book  as 
"THROTTLE  CABLE  WITH  SWAGED  STEEL 
END  FITTINGS  INSTALI.ED. " 

(4)  If  cable  incorporates  a  threaded  steel 
end  fitting  [as  determined  from  steps  (a)  (1) 
and  (2)  ab>ove),  f>erform  an  inspection  before 
further  flight  and  perform  repetitive  daily 
inspections  in  accordance  with  paragraph  (b) 
of  this  AD  until  cable  is  replaced  in 
accordance  with  paragraph  (c)  of  this  AD. 

(5)  Record  compliance  with  paragraph  (a) 
of  this  AD  in  the  compliance  record  of  the 
helicopter  iog  book. 

(b)  Prior  to  the  first  flight  of  each  day. 
conduct  a  visual  check  of  throttle  cable 
assemblies  with  threaded  steel  end  fittings  as 
follows: 

(1)  Inspect  cable  end  fittings  for  general 
condition  and  security  of  attachment.  If  any 
abnormality  or  damage  is  noted,  replace 
cable  assembly  in  accordance  with 
paragraph  (c)  of  this  AD. 

(2)  Using  a  flashlight,  visually  inspect  cable 
push  rod  for  exposed  threads  adjacent  to  end 
fitting  (both  ends  of  cable  assembly). 

Note. — The  cable  push  rod  is  the  movable 
rod  that  is  attached  directly  to  the  cable  end 
fitting  (lug), 

(3)  If  threads  are  visible,  replace  cable 
assembly  before  further  flight,  in  accordance 
with  paragraph  (c)  of  this  AD. 

(4)  Record  compliance  with  paragraph  (b) 
of  this  AD  in  the  compliance  record  of  the 
helicopter  log  book, 

(c)  Within  the  next  400  hours'  time  in 
service  from  the  effective  date  of  this  AD,  or 
within  12  months,  whichever  occurs  first, 
replace  with  swaged  steel  end  fittings  all 
threaded  steel  end  fittings  which  were  not 
repldced  during  the  inspections  and  rework 


required  by  paragraphs  (a|  and  lb]  of  this  AD. 
Replacement  parts  applicability  ig  as  follows: 


Swaged  Ste«t  Cabte  Assembly  Part 
Numtsers  (P  Ni 


269A      269A4683-9 
269A-     269A4683-9 


?698 
269C 


269A4683-7 
269A46e3-7 


(1)  Remove  throttle  control  cable  in 
accordance  with  Basic  Helicopter 
Maintenance  Instructions  (HMI),  paragraph 
4-n 

Caution:  Do  not  bend  throttle  cable  support 
tubes  more  than  8  defirees  from  centerline  of 
cable.  Doing  so  could  cause  deformation  of 
the  support  tut>es.  pn  mature  failure  of  the 
cable,  and  loss  of  throttle  control 

Note. — The  cable  s  jpporl  tube  ig  the 
stationary  cylinder  or  the  end  of  the  c«ble 
through  which  the  ca:le  push  rod  slides 

(2)  Install  P,/N  269A  »683-7  or  -9  throttle 
control  cable  assemb  ,■  m  accordance  with 
Basic  HMI.  paragraph  1-11, 

(3)  Rig  throttle  conti  ol  in  accordance  w.-ith 
Basic  HMI, 

(4)  Check  idle  speed  and  idle  mixture  in 
accordance  wnth  appropnate  maintenance 
instructions.  (Adjust  as  required.) 

Note. — Installation  of  the  upgraded  cable 
assembly,  P/N  269A4683-7  or  -9.  cancels  the 
repetitive  inspeotion  required  by  paragraph 
(b)  of  this  AD 

(5)  Record  compliance  with  paragraph  (c) 
of  this  AD  in  the  compliance  record  and  in 
the  maintenance  record  of  the  helicopter  log 
book. 

Note. — The  instructions  in  this  AD  are 
similar  to  those  contained  in  Schweizer  SI\' 
N-210.  dated  Apnl  15,  1988 

(d)  Upon  the  submission  of  substantiating 
data  by  an  owner  or  operator  through  an 
FAA  maintenance  inspector,  the  Manager. 
New  York  Aircraft  Certification  Office.  FAA, 
New  England  Region,  may  adjust  the 
compliance  times  specified  in  this  AD. 

(e)  An  alternate  method  of  compliance 
which  provides  an  equivalent  level  of  safety 
with  this  AD  may  be  used  when  approved  by 
the  Manager,  New  York  Aircraft  Certification 
Office,  181  South  Franklin  Avenue.  Valley 
Stream,  New  York  11581. 

(fj  In  accordance  with  FAR  |§  21.197  and 
21,199,  flight  IS  permitted  to  a  base  where  the 
requirements  of  this  AD  may  be 
accomplished. 

Issued  in  Fort  Worth,  Texas,  on  February 
14,  1989 

LB.  Aodriesen, 

Manager.  Rotorcraft  Directorate.  Aircraft 
Certification  Senice. 
[FR  Doc  89-4657  Filed  2-28-89;  8:45  am] 
BtLUNG  COOC  4S10-13-M 
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14CFH  Pirt  W 

|Ooch*<  No.  U-NM-2(»-AOI 

Atrworthineu  Dir«ctlv««;  Bo«lng 
M<mM  737  &»h—  Atrptan** 

AOfNCV.  F'i-(lt'rni  Avi,itiiiii 
A.lnnri;s'r,ilinr!  iFAA),  DOT 
ACTIOM:  \  iiii  (•  (if  ;ir(ipo9fd  nilemaking 
jM'KMl  

tUMMAMT;  This  notice  proposes  a  new 
Hirwiirthincs*  directive  |AL)).  Hpplicuhip 
to  ,ill  [lofin><  Modrl  73''  sencs  (iirplrtnet 
through  linf  ruimt>er  ISfll  with  a  second 
iiliHfr\>'r  »  Sfrtt  instrtlU'd.  v\hii:h  would 
rj'ijiiirf  irislallrttion  of  h  piiicHrd. 
inspj'ction  i)f  the  »«'C()nd  ohservpr  »  st-Ht 
f  ir  mitsirm  fHntpnf-rs  thdl  mav  have 
t)i'rn  omitted  dunnji  insttillation.  and 
repair   if  nei  rH««ry  This  pmjKiSHl  is 
proniplfd  hy  reports  of  two  missing 
fasteners  that  were  inndvprtently 
omitied  on  some  airpUnes  diirtnjj  the 
instdllfition  of  the  second  otiser^ers 
seat,  and  are  renuirpd  to  secure  that  seat 
to  the  f(irwiir<i  la>..it(ir>   This  condition 
if  not  I  iirrerted.  could  result  In  failure  of 
the  ii'.K  hiiix  hardware  to  provide 
,iileijii,iie  Htren^th  for  the  lavHtory 
nicunted  sec  mid  ohserver's  scat 
OATI:  (;oiiiiiieiii.H  tnu.-il  be  ret.<?ivfd  no 
later  than  April  :*.  liWy 
AOOMKSSAS:  Send  comments  on  the 
proposal  in  i!i.;i:.i  ate  to  the  Kinli^rai 
Aviation  Administralion.  Northwest 
Mounliim  Renion.  I'ransptirt  Airplane 
nirectoraie   ANM    103.  Attention 
Airworthiness  Kules  [)«)iket  No  88-NM- 
jn;v-Al).  I'^xi  J'h(  ilii  Hinhway  South. 
C    tvaWHi  S.'rt'i.'   V\ashin«ton  tfHlfta  The 
1  PI  III  il'i.'  s.i  ^  .  e  intormation  may  Ins 
Villained  t:  ini  Hi>einx  tkimmercidl 
Airplanes    f  (  )    llox  nr   Seattle 
VVashinyion  <-««lJ4  1  hn  information 
may  he  evaininei)  ai  thf  KAA. 
Northwest  M.'uritain  Region.  17900 
Pacifii   HiKhi*sv  South.  Seattle. 
W'ashinH'on     k  S»',ittle  Air<  raft 
(ierlifii  H'lon  i.  )f'ii  e    F AA    Northwest 
Mountain  kei<iMn   '«lin  Kast  Marginal 
Way  South    s. •«'",.    Washinxton 
POU  PUWTMCn  iNFORMAnOM  COHTACr 
Mr   Pliny  Hr.-,',      A.r'rirTie  Krani  h. 

ANM    IJItS •    ';;e  i:i»M  4:il-TWl 

Mrtilmx  aildi'^st    KAA,  Northwest 

Mountain  K.'v;i,in.  1 'WXJ  Pai  ific  Highway 

South  C.-«VJMtrfv.  Seattle.  WashiDRton 

HflltW 

BUrrUEMtNTARV  INPOAMATIOM: 

ComnMnts  InvUmi 

Interested  persons  are  invited  to 
participate  m  the  makrnjj  of  the 
proposed  nj|e  hy  sutimininjj  such 
written  data    views   or  arguments  as 
they  may  desire  Communic.alions 
should  identify  the  regulatory  doi  ket 


numf)er  and  be  submitted  in  duplicate  to 
the  address  specified  above  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Admimstrator  before  taking  action  on 
the  proposed  rule  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  pers.ins.  A 
report  summarizing  each  FAA/pubhc 
(  imlact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
[)o(ket 

Avaikbiiity  of  NPRM 

Any  person  may  nbtnin  a  copy  of  this 
Notice  of  Pniposed  Rulemaking  (^fPRMl 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Transport 
,\irplane  Directorate.  AN'M-U)3. 
Attention  Airworthiness  Rules  Docket 
No  88-NM-203-AD.  17«00  Pacific 
Highway  South.  C-689ea.  SeatlJe. 
VVa.shingtun  m\m 

DiacuBsion: 

The  manufacturer  has  reported  that 
two  fasteners  may  have  been  omitted  on 
some  Boeing  Model  737  genes  airplanes 
when  inst  illin^  the  second  observer's 
seat  on  the  forward  wull  of  the  forward 
lavatory   The  seat  instaliation  requires 
thai  those  fasteners  be  in  pUce  in  order 
to  provide  adequate  strength  when  the 
seat  IS  occupied  dunng  flight  or 
emergency  landing  conditions. 

rhe  F.^.A  has  reviewed  and  approved 
Hoeing  Service  Letter  737-SL-25-41. 
dated  October  14.  1988.  which  describes 
procedures  for  inspection  of  the  second 
otiHerver  s  S4'at  installation  for  nussing 
fasteners,  and  repair,  if  necessary 

Since  this  i  ondition  is  likely  to  exist 
on  other  airplanes  of  this  same  type 
design,  an  AD  is  proposed  which  would 
recjiiire  in.stalla'ion  of  a  placard, 
inspeition  of  the  second  observers  seat 
msiallation.  and  repair,  if  nec-essary,  in 
au ordance  with  the  service  letter 
prev  lously  meiitiuiied 

There  are  approximately  1.5M  Model 
7J7  i«nes  airplanes  of  the  affected 
design  in  the  worldwide  fleet   It  is 
estimated  that  722  airplanes  of  U  S 
registry  would  he  affected  by  this  AD. 
that  It  would  take  approximately  two 
manhours  per  airplane  to  accomplish  the 
retjuired  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour 
The  placard  may  be  manufactured 
locally  and  the  cost  is  expected  to  be 
negligible  Baaed  on  these  figures,  the 
total  cost  impact  of  the  AD  on  US. 
operators  is  estimated  to  be  $57,780. 


The  regulations  proposed  herein 
would  not  have  subttantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  F.xecutive  Order 
12612.  it  18  determined  that  this  proposal 
would  not  have  sufTicient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  ls  not  a  significant  r\ile  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
re  11034.  February  2a  1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any.  Model  737  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  18  contained  in  the  regulatory 
docket 

Usl  of  Subjects  in  14  CFR  Part  39 

Aviation  safety   Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authonty 
delegated  to  me  by  the  Admini.stralor. 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39  13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
ere  39  13)  as  follows. 

PART 3»-{  AMENDED] 

1   The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.SC  13S4H).  1421  and  1423; 
49  U  S  C   lOfKs)  IRevised  Pub  L  97-449. 
January  IZ.  1983|.  and  14  CFR  11.89. 

(39.13    (AmwxtodI 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boainx:  Applies  to  all  M(xlel  737  s<>nes 
airplane*  through  line  number  1581. 
•quipped  with  a  second  observer's  seat, 
certificated  m  any  category  Compliance 
required  as  indicated,  unless  previously 
accomplished 
To  ensure  structural  integrity  of  the  second 
observer  a  seat,  accomplish  the  following: 

A  Within  30  days  after  the  effective  date 
of  thu  AD.  install  a  placard  above  the  second 
obMTver*  seat,  statiny  "NO  OCCUPANCY." 
This  placard  may  be  removed  once  the 
terminating  action  of  paragraph  B..  below, 
has  been  accomplished. 
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B.  Within  6  months  after  the  effective  date 
of  this  AD.  inspect  the  second  observer's  seat 
installation  for  missing  fasteners,  in 
accordance  with  Boeing  Service  Letter  737- 
SL-25-41,  dated  October  14.  1988.  If  fasteners 
are  found  to  be  missing,  repair  prior  to  further 
flight,  in  accordance  with  the  service  bulletin. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region, 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  th?  requirements  of  this  AD. 

All  persona  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

Issued  in  Seattle.  Washington,  on  February 
17,  1988  ^ 

Leroy  A.  Keith, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[re  Doc.  89-4660  Filed  2-28-89;  8:45  am] 
MLUNO  COOC  4*10- 1S-M 


14  CFR  Part  39 

[Docket  No.  88-NM-218-AOI 

Airworthiness  Directives;  British 
Aerospace  Model  BAC  1-11  200  and 
400  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  British  Aerospace  Model  BAC  1-11 
200  and  400  series  airplanes,  which 
would  require  repetitive  visual 
inspections  of  the  fuselage  station  178 
frame  splice  joint,  skin,  stringers,  and 
connecting  structure  in  the  crown  area 
for  cracks,  and  repair  of  all  cracks  prior 
to  further  flight.  This  proposal  is 
prompted  by  reports  of  fatigue  cracks 
found  in  the  fuselage  crown  area  of  the 
frame  joint  at  Station  178.  This 


condition,  if  not  corrected,  could 
compromise  the  stiMctural  capability  of 
the  fuselage. 

DATES:  Comments  must  be  received  no 
later  than  April  24, 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention; 
Airworthiness  Rules  Docket  No.  8&-NM- 
218-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  British  Aerospace,  Inc. 
Service  Bulletin  Librarian.  P.O.  Box 
17414,  Dulles  International  Airport, 
Washington.  D.C.  20041.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington, 
FOR  FURTHER  INrORMATION  CONTACT: 
Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1565.  Mailing  address;  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 
SUPPLEMENTARY  INFORMATION: 

Commenls  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  commen's  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available. 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
.Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-218-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 


Discussion 

The  United  Kingdom  (UK)  Civil 
Aviation  Authority  (CAAj.  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement,  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  British 
Aerospace  BAC  1-11  series  airplanes. 
There  have  been  numerous  reports  of 
cracks  found  in  the  frame  splice  joint  at 
fuselage  Station  178  and  associated 
structure  in  the  fuselage  crown  area 
between  stringers  2  left  and  2  right.  The 
cracking  has  initiated  due  to  fatigue 
occurring  in  areas  of  stress 
concentration.  This  condition,  if  not 
corrected,  could  compromise  the 
structural  capability  of  the  fuselage. 

British  Aerospace  has  issued  Alert 
Service  Bulletin  53-A-PM3964.  Issue  2, 
dated  June  1.  1988.  which  describes 
procedures  for  repetitive  visual 
inspections  for  cracking  of  the  fuselage 
frame  splice  joint,  skin,  stringers,  and 
connecting  structure  at  fuselage  station 
178  between  stringers  2  left  and  2  right, 
and  repair,  if  necessary.  The  United 
Kingdom  CAA  has  classified  this  service 
bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kinedom  and  type 
certificated  in  the  United  Slates  under 
the  provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  these  conditions  arc  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
repetitive  visual  inspection  for  fatigue 
cracking  in  the  area  of  fuselage  joint 
station  178,  and  repair,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  described. 

Althou,eh  the  British  Aerospace 
Service  Bulletin  recommends  conducting 
continued  operations  with  cracks  that 
do  not  exceed  specified  limits,  the  FAA 
has  determined  thai  continued  operation 
of  airplanes  with  damage  is 
unacceptable  when  undetected  multiple 
site  damage  may  be  invoked  Therefore, 
the  proposed  AD  would  require  repair  of 
damaged  parts  prior  to  further  flight. 

It  is  estimated  that  70  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  1 
manhour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impart  of  this  AU  to  U.S.  operators  is 
estimated  to  be  S2.800. 

The  regulations  proposed  herein 
would  not  have  substantia!  direct  efft-tts 
on  the  states,  on  the  relationship 
between  the  national  government  and 
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Ihp  ilatpii.  or  on  th»'  tlistribulinn  of 
piiwtT  anJ  reaponjibililies  amun^  thi* 
vrtriDus  Ifvpli  of  government  Th»"refore, 
III  ni;( ordnrite  with  Kxecutivp  Ordir 
l.rfil2,  il  II  determined  that  this  proposrfl 
would  not  have  iufnciKnt  federalism 
implir.ationi  to  wurrant  the  preparHtion 
of  ri  Kederaltfim  Assessment 

Vn  the  rensons  dis<-ussed  sbove,  the 
KAA  hrts  delennmed  that  this  document 
1 1 1  involves  b  proposed  trj^ulation  which 
IS  not  mainr  under  F-xerutive  Order 
l.:^**M  rtnd  \1)  18  not  a  signifirnnt  nile 
pursuHnt  to  the  Department  of 
rrtinsjKirtahon  Regulatory  Policies  and 
IViK  edures  (44  FV.  11034.  Febnjary  2fl, 
\^'~'4l  and  It  is  further  certified  under  the 
rntena  of  the  Rei^ulatnry  Hexibility  Act 
th.it  this  proposed  rule,  if  promulgated 
Will  not  have  a  si^nifitant  economic 
impact,  poaitive  or  negative  on  a 
substantial  numb«r  uf  imail  entities 
l)e(  Huse  few   if  any.  British  Aeroip«c:e 
Model  BAG  1-11  sene*  airplanes  are 
i'perated  by  small  entities  A  copy  of  a 
(Ir.ift  rej^ulatory  evaluation  prepared  for 
this  action  u  contained  in  the  re^julatory 
(iockt't 

List  of  Subiscts  In  14  CFR  Part  39 

AviatKui  safety.  Airrj-uft. 
The  PropoMid  AirmtMhntml 

Accdrdiniily.  pursuant  tu  the  authority 
delegated  to  me  by  the  Administrator. 
the  Kt'derul  Aviation  Administration 
(iroposfs  to  amend  |  3S  13  of  Part  3H  of 
the  Federal  Aviation  Regulatkons  as 

fiillnWH 

PARTS*— (AMENOeOj 

The  authority  citation  for  Part  30 
continues  to  read  as  fuUowi 

Authortly  «fl  11  .<>  C   HM^s).  Un  and  MZn 
4m    S(.    UKMxl  iKttMte«J  Pub   L  97-44« 
|rtnu.irv  11.  IMLtl.  and  14  OK  H  m 

2   Hy  adding  the  following  rww 

iiirwiirthir>etis  directive 

British  AflmspM-n   Apphi-i  to  itil  VIihIi-I  HAC 
1    1 1  am  .inil  VTi  inni-i  Hirpliines. 
riTiifii  rtli-.l  in  any  rnfr^oTy  Ownpliifiir^ 
It  r«*<|uir«Ml  «s  iniiirjiti^i   unless 
prnviuuaiy  accompUshetl 
r<i  pr«>Mtnl  ftrui  tural  failnrn  iif  th«  fuMvIsK* 
*    c  (iiTiplisii  (Se  fiilltnwinH 

A    Crior  111  Ihr  ■<.i.iiniul<ilii>n  .if  J4I.0UU 
Imulittg*   >r  wi'hiin  1  .hiK)  laiuli'iK*  altar  the 
rffi'i  tivi"  J«t«  ijf  ihii  ,\n.  whuJievcr  im  i  an 
Uirr   nml  lherfnf<iT  *!  inlrrvuli  nut  In 
p».  r^  I  ano  lanti^nx*    [irrtnmi  vKiial 
ln*(M^<  tlitna  lA  \hr  fua«iuK«  frama  iplur  imnl. 
(km   (tniifiers.  aiul  cnnnarlinfl  itriKMnra  at 
fu*<'la||R  ataHon  1 ''•  b«>l>»«m  ttrln||Bri  2  laft 
iinil  i  r^ithC  Bi  aixordaaca  with  Mlttsh 
.\tir\tn)Hi  e  Alarl  S«>rvu*  Bultotin  Si- A 
I'VISMVt    IsatM  2.  d*\mi  |una  1    11««.  Any 
1  r«(  ki  found  mnsl  S«  rapair^d  prior  to  furtht-r 
flidhl   In  arcorrlanr  ■  wifh  the  arrrir*  Nillptin 

II   If    rai  ka  ar*  found  durma  uiafwt'tiona 
ri'i(iiinNi  liy  para||ra|)ti  A.,  partom  adtiltional 


inspections  la  aixoRlaaoa  with  parayvpk  L2. 
I  if  tJM  Aocomp^iahneat  faiatrvctrana.  of  Brttiali 

Aertispace  Alert  Service  Bulletin  54-A- 
t>MMW4.  Issue  2.  clat«d  June  I.  1968.  aad 
rvpair  sll  cracks  prior  to  furthar  flight,  in 
acccirdance  with  the  service  buHatin 

C   An  altarrvste  maassa  of  oomplianoe  or 
adjustmont  of  the  cm^liancB  Ubb.  whick 
pniviiioB  an  acc«p1aMa  level  of  aafaty  may 
tie  asad  wh«n  approved  by  ihe  Mananer. 
Slandanliiatioo  Braach.  A.>»4-n3.  FAA. 
Nortbwnal  Mowntam  RaRioa. 

Note. —  The  reqaaal  should  b«  forwardad 
ihruufh  an  FAA  PnocipaJ  MainteaaBce 
Inipeclur  |PM1J.  who  may  add  any  comments 
and  then  send  it  to  the  ManAgar. 
Sundardiiation  Branch.  ANM-llS 

I)  Special  ftijihl  permits  may  be  issued  m 
m  rordance  with  FAR  tl  197  and  n  199  to 
o^MTMle  airplanes  to  a  base  for  tha 
«(  cnmplishmenl  of  mapections  andVor 
modifications  required  by  this  AD 

Ail  persons  afTe<:ted  by  this  directive 
who  have  not  already  received  the 
appropriate  sei^ice  dociiments  from  the 
miinufrfcturer  may  obtain  copies  up<m 
riMjueat  to  Brttiah  Aeroapace.  Inc.. 
Service  Bulletin  Ubraiian.  P  O  Bok 
1^414.  DuUea  International  Airport. 
Waahinnton.  U  C.  20041   Theee 
documwits  may  be  examined  at  the 
F.\A.  Northwest  Mountain  Rejiion.  17900 
Piicific  Highway  South.  Seattle. 
VVashinntoa  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  F^st  Marginal 
Way  Stiuth.  Seattle.  Washington 

Issued  in  Seattle.  Washington,  on  February 
K    lUHW 
Laroy  A  Kaith. 

M(;niJ,ver  Transport  AirpJaJte  Diivt:k>rvta, 
Am  nift  Curtificutuw  St^nice. 
IFK  l)uc  aw-4am  Filed  2-2A~a».  &4b  am] 
■LiaM  cxxx  «»ie-u-ai 
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AinsKKlMnees 
Model  M2 


MiectNee;  Lockheed 


AQIMCV:  Federal  Aviation 
Adminutralion  (FAA).  DOT 

ACTKW:  Notice  of  propoeed  rulemaking 
(NPRM] 

•iMMMAnr:  This  notice  pmpoaes  a  new 

airworthiness  direc  tive  |AD),  applicable 
to  I^ckheed  Mtxlel  ili2  series  airplnnes. 
whu  h  would  require  periodic 
mspectiona  of  the  rH)ae  landing  K^ir 
(\U;)  atr\jt  assemblieia  to  detect 
(  omisiun  and  crackinK  m  tbe  steenng 
collar  area  Thia  proposal  la  prompted 
by  a  report  of  failure  of  a  NLC  atmt 
assembly,  which  reeulled  tn  the 
separatum  of  the  NLG  from  the  airpiane 
ilunnx  landing  This  comlitKui.  if  na4 
(orrected.  could  lead  to  loss  of 


contrdlability  of  the  airplane  upon 
landing 

DATt:  Comments  must  be  received  no 
later  than  April  24. 1M8. 
AOOMMCt:  Send  comments  on  the 
proposal  in  duphcate  to  the  Federal 
Aviation  Adnunistratioa.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-IOJ,  Attention: 
Airworthiness  Rules  Docket  No.  BB-NM- 
Ol-AD.  17900  Pacific  Highway  South.  C- 
68986,  Seattle,  Washington  9818*  The 
applicable  service  informahon  may  be 
obtained  from  Lockheed  Aeronautical 
Systems  Company.  86  South  Cobb  Drive, 
Manetla,  Georgia  30063.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
PaciTic  Highway  South,  Seattle, 
Washington,  or  the  Atlanta  Aircraft 
Certirication  Office,  FAA,  Central 
Rt"gion.  1869  Phoenix  Parkway.  Suite 
'210C.  Atlanta,  Georgia. 
rom  FURTHCR  mFOMSATIOM  CONTACT: 

Mr  lack  Bentiejr.  Aerospace  Engineer. 
Airframe  Branch  (ACE-120A),  Atlanta 
Aircraft  Certificahon  Office.  FAA. 
Central  Region,  1666  Phoenix  Parkway. 
Suite  210C,  Atlanta,  Georgia  30349; 
telephone  (404)  991-2910. 


Discussion 


Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wntten  data,  views,  or  arguments  as 
they  may  desire  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  m  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  m  the  Rules  Docket  for 
examination  by  interested  persons  A 
rept)rt  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 

AvailabiLty  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPUMI 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Airworthmesa  Rales  Docket 
No  8»-NM-01-AD,  17900  Pacific 
Highway  South.  C-6Me6,  Seattle. 
Washington  Ml 66. 


The  FAA  has  received  a  report  that  a 
Lockheed  Model  382G  series  airplane 
experienced  a  separation  of  the  nose 
landing  gear  (NLG)  during  landing  of  the 
airplane.  The  separation  occurred  as  a 
result  of  the  failure  of  the  NLG  strut 
assembly  due  to  stress  corrosion 
cracking  in  the  steering  collar  area.  This 
condition,  if  not  corrected,  could  lead  to 
failure  of  the  NLG,  and  resulting  loss  of 
controllability  of  the  airplane  upon 
landing. 

The  FAA  has  reviewed  and  approved 
Lockheed  Service  Bulletin  382-32-21, 
dated  September  5. 1979.  which 
describes  procedures  for  inspection  for 
corrosion  and  cracking  in  the  NLG  strut 
assembly,  part  number  388071-3,  and 
rework,  if  necessary:  and  Lockheed 
Service  Bullehn  382-32-23.  dated  March 
17. 1978,  which  describes  procedures  for 
installation  of  an  improved  NLG  strut 
assembly,  part  number  3303591-1, 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AJD  is  proposed 
which  would  require  repetitive 
inspections  and  rework  or  replacement, 
if  necessary,  of  the  NLG  strut  assembly, 
in  accordance  with  Lockheed  Service 
Bulletin  382-32-21.  Additionally,  this 
proposed  AD  provides  for  terminating 
action  for  the  repetitive  inspections  by 
installing  the  improved  NLG  stmt 
assembly  in  accordance  with  Lockheed 
Service  Bulletin  382-32-23.  The 
improved  NLG  strut  assembly,  was 
installed  in  production  on  Model  382 
senes  airplanes  beginning  with  serial 
number  4638;  therefore,  those  airplanes 
are  not  subject  to  the  requirements  of 
this  proposed  AD. 

There  are  approximately  691 
Ixickheed  Model  382  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  It  is  estimated  that  18  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  74 
manhours  per  airplane  to  accomplish  the 
required  acHons,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $53,280. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  It  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
uf  a  Federalism  Assessment. 


For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because 
Lockheed  Model  382  series  airplanes  are 
operated  by  small  entities,  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  9  3913  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  3»— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Ammded] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Lockheed:  Applies  to  Model  382  series 
airplanes,  serial  numbers  3946  through 
4637,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  failure  of  the  nose  landing  gear 
strut  assembly,  accomplish  the  following: 

A,  Within  the  next  250  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  3.000 
hours  time-in-service,  perform  an  inspection 
for  corrosion  of  the  nose  landing  gear  strut 
assembly,  part  number  388071-3,  in 
accordance  with  Lockheed  Service  Bulletin 
382-32-31,  dated  September  5, 1979. 

1.  If  corrosion  is  detected  which  is  within 
the  limits  specified  in  the  service  bulletin, 
rework  in  accordance  with  the  service 
bulletin  prior  to  further  flight. 

2.  If  corrosion  is  detected  which  is  outside 
the  limits  specified  in  the  service  bulletin, 
prior  to  further  flight,  accomplish  one  of  the 
following: 

a.  Replace  the  defective  cylinder  assembly, 
part  number  371675-1  with  a  serviceable 
cylinder  assembly;  or 

b  Modify  the  nose  landing  gear  strut  and 
components  m  accordance  wiih  Lockheed 
Service  Bulletin  382-32-23,  dated  March  17, 
1978. 


B.  Modification  of  the  nose  landing  gear 
strut  an  i  comFionents  in  accordance  with 
Lockheed  Service  Bulletin  382-32-23.  dated 
March  17, 1975.  constitutes  terminating  action 
for  the  in8p>ection  requirements  of  ihis  AD 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  may 
be  used  when  approved  by  the  Manager. 
Atlanta  Aircraft  Certification  Office.  FAA. 
Central  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Mainlenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  .Atlanta 
Aircraft  Certification  Office. 

D  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  .AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropnate  8er\'ice  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Lockheed  Aeronautical 
Systems  Company,  86  South  Cobb  Drive. 
Marietta.  Georgia  30063.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Atlanta  Aircraft 
Certification  Office,  FAA.  Central 
Region,  1669  Phoenix  Parkway.  Suite 
210C,  Atlanta,  Georgia. 

Issued  in  Seattle,  Washington,  on  February 
17, 1969. 
Leroy  A  Keith. 

Manager.  Transport  Airplane  Directoroie, 
Aircraft  CertjficoLion  Service 
[FR  Doc.  89-4659  Filed  2-28-89;  8  45  am] 

BtLUNQ  CODC  «»1»-tV« 


14  CFR  Part  71 

[  Airspace  Docket  No.  89- ASO-6 ) 

Proposed  Revision  of  Control  Zone. 
Covington,  KY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Covington,  KY.  Control  Zone.  T^is 
action  will  delete  the  arrival  area 
extension  based  on  the  Runway  36  ILS 
localizer  south  course  which  is  no  longer 
required  for  airspace  protection.  Also, 
the  geographic  position  coordinates  of 
the  Greater  Cincinnati  Internationa! 
Airport  will  be  corrected. 

DATE:  Comments  must  be  received  on  or 
before:  March  30, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  ASO-530, 
Manager,  Airspace  and  Procedures 


BEST  COPY  AVAILABLE 
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BfHn.  h   D.Hk.-tN.i  rtW- ASO-rt  CO  Ficx 
206J6,  Ail.ini,!   (..'orKM  »<),)jn 

The  offii  1,1.  i!,)<  kri  rtirtv  H«'  »'Xtini;nc.i 
in  Ihf  Offii  »•   if  ifif  A«!»iiilrt!it  ('hicf 
(.tmrsfl  fcr  S<ujtht'rn  Kt>«u>n.  Rixim  MZ. 
144)1)  Niiriiutn  Ilfrr>  I)n\f   V\hh\  I'ninl 
( ri<i,t   U),>44    (.•'.•(ihiitic    |44M)  "H.I   -(VUt 

FOM  FUKTHtR  INrOAMATIOM  COWTACT 

|.iiiict(,   \r\.(lf<T<i   Air^pm  e  S«'(  tion, 
Airnpat  <■  rtini  I'rnc  filurfi  Hrnni  h.  Air 
Traffic  Division    hi'iliral  Aviation 
Admini-i'rM'iori   CO   B<u  J()»VW,  Atlnntrt, 
C«or«i,i   idlji)   ii'ii-phiiiif   ( 401 )  "Hi- ""fVie 
SUPPUMENTAMY  IMFOMMATtON: 

(°ommenl«  IiiviIihI 

IntiTfstci  p  irti.'H  H.-i-  mvilfd  [ti 
ptirtii  ip.iti'  ;ii  'f.n  proposfd  njlcmnkinx 
by  »iil)nii!tm><  sui  h  v^r)Ml•n  dtil^i,  vip\as 
or  arxunicnti  »<*  they  ni.iv  ilfsin- 
Commt»nt«  thai  prDvule  ti.c  f  k  •  .  i!  *   ism 
supporfinR  tht>  views  anit  mitixi'siioiig 
prfsenlfd  are  particularly  hflpfui  in 
(l»'v flnpinj^  reatiinrd  r»'Hiiiii'iir\ 
ilt'i  isiiini  (in  Ihf  prnpoH.i!    (  Mini!i.i'n;<i 
riri-  spiM  ifii  ,i!!v  invitt'tl  (in  the  overall 
rfxulalor\    .uTonaiitical,  pcoiiomic, 
•■nv  irnnnuMr.tl   and  enersy  aspects  of 
thai  propoHdl    (  oniniunu  ation.t  should 
identify  the  airipace  docket  and  he 
submitted  in  tnplicate  to  the  address 
listed  above   (^otnmenleis  wishing  the 
FAA  lo  Biknowledxe  receipt  of  their 
(  oniments  im  'his  notii  e  niiisi  mihmit 
vMlh  thosf     nnunenis  a  self  addressed, 
stamped  post:  tird  on  whii  h  the 
fijllowm><  statement  is  made 
"Commenis  to  Airspace  LKx.ket  No  HH- 
A.SO  «     The  pusti  ard  will  be  date  'time 
stamped  and  returned  to  the  commenter 
All  cummunu  alioh.s  rei  j'lved  before  the 
specified  i  loHiii^  dale  for  (  ommenls  will 
be  ron.sidiTvd  tieforp  lakinjj  action  on 
Ifie  proposed  rule   The  proposo! 
ci>iilaine<l  in  this  notice  m.iv  he  i  hanyed 
in  the  li><h!  of  tommeniH  rv(  eived   Al! 
comments  suhmilied  will  be  available 
tor  cNimination  in  the  Office  of  the 
A»sislanl  (hief  tAiunsel  for  Sioulhern 
Ke«ior.   Koom  tiTi.;.  ,V4<X1  Niirman  Kerry 
hrne    Kail  t'oiiit.  (.eorxia   U)  144    both 
helon-  and  at''T  the  (  lohinx  dale  for 
I  oiiiiiicnls   .\  report  «iimmdri/.inx  each 
Miiliiti.iiilue  publii  contai  I  with  1- AA 
p«!r»<innel  conierned  with  this 
ruleiiiakinn  will  be  filed  in  the  docket 

AvaiUbillly  of  NPRM  * 

Am  person  may  ofitaiii  a  copy  of  this 
\oth  e  of  JVoposed  Kulemakin«  (M'KMl 
i  ,  suhmittinx  a  request  to  the  Federal 
Aviation  Administration.  Manaxer 
Airspai  e  unA  FYocediires  Urani  h  (ASCV 
r>.l(l|   Air  l!  iffu  DiviSion   CO   Box 
.•|)«iU.    Ah. nil. I    l.eorxi.i    UI.IJ) 
Loiiimuiih  alions  must  identify  tfie 
notice  number  of  this  NCKM   Person* 
interested  in  Ih'iiih  pi.i.  rd  on  a  mailin)^ 


list  for  future  N'PR.N.!  s  should  also 
request  a  copy  of  Advisory  Circular  No 
11 -.lA  which  desrnfies  the  application 

procedure 

Tha  Proposal 

I"he  FAA  IS  c  onsidennn  an 
amendment  to  J  ^1  1^1  of  Carl  ^1  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  Covington.  KY. 
Contnil  Zone  by  deleiinjj  the  amval 
area  extension  predicated  on  the 
Kunway  36  Ilii  lot  alizer  south  course 
and  ( iirnn  tins  ^^^  )tfvnTHph\c  position 
coordinates  of  the  Greater  Cincinnati 
international  Airp<irt   Section  71  171  of 
Part  '1  of  the  Federal  Aviation 
Kexulations  v\a»  republished  m  FAA 
Order  '4<ll)  Hi)  dated  |anuary  4,  1988 

The  FA.A  has  determined  thai  this 
proposed  regulation  only  involves  an 
established  fxidy  of  lei  hnical 
regulations  for  nhn  h  frequent  and 
routine  amendments  are  necessai^  to 
keep  them  operationally  current.  It. 
therefore.  (1 1  Is  not  a    major  i^le"  under 
Kxei  utive  Order  12J^r.    (J|  is  not  a 
"siKnificant  rule  '  under  IKTT  Regulatory 
Policies  and  Procedures  (44  FR  11(134. 
February  2fi.  1^9):  and  (1)  does  not 
warrant  preparition  ol  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal  Since  this  i.«  a  n)utine  matter 
that  will  only  affect  air  traffic 
pnH'.edures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
e(  onomic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

list  of  Subjects  in  14  CFR  Pari  71 

Aviation  safety.  Q?ntrol  rone 
The  [Voposed  Amendment 

Al  i.ordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
^1  of  ifie  Federal  Aviation  Regulations 
(14  CFR  C.irt  'II  as  follows 

PART  71— OeSKlMATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1  The  aulhonly  c.ita  ion  for  Cart  71 
continues  to  read  as  fi  Hows 

Authority  4H  L'  SC  1  ^•.MH)  UM|a).  1510. 
K()  ll)K.'.4  4HIISC  lOtHx  (Revi»ed  Put)  L 
«~  A-*<i   I«nu«r>  12.  19831   14  CFR  11  tw 


Isiued  in  F.a»i  Point.  C/*orgi«.  on  February 
14.  1900 
WUlUra  D  Wood. 

AcliiJ)i  Maniiyer  A:r  Tm^^u  Dn:s)on. 
Southpm  Ht^mn 

(FR  !>«,  89-4464  F.led  2-28-89;  845  sml 
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14  CFR  Pan  71 

|Alf«(wc«  Docket  No.  •»-ASO-101 

Proposed  Amendment  to  Transition 
Area,  Sprtngfteid,  KY 

AQCNCY:  Federal  Aviation 

Administration  (FAA),  DOT 

ACTKHT  Notice  of  proposed  rulemaking. 


»71171     1/ 

2   Section  71  171  is  amended  as 

follows 

('.{ivlnxton.  KY      jKavtssd] 

\\  ithin  a  S  nule  radius  of  Cr«at«r 
Cin<  mnali  InlenidluFnal  Airp<irt  (L«l. 
attics^    N    Uiiiii   »4'4O0l)    \\\ 


summary:  This  notice  proposes  to 
amend  the  Spnngfield.  KY.  transition 
area  An  arrival  area  extension  is  being 
added  to  accommodate  a  planned 
Nondirettional  Radio  Beacon  (NDB) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  11  at  the 
U'banonSpnngfield  Airport.  Also,  a 
minor  correction  is  being  made  to  the 
geographic  position  coordinates  of  the 
airport 

DATE:  Comments  must  be  received  on  or 
before  Apnl  10.  1989. 
AOORCSSCS:  Send  comments  on  the 
proposal  in  triplicate  to;  Federal 
Aviation  Administration.  ASO-530. 
Manager,  Airspace  and  Procedures 
Branch.  Docket  No.  89-ASO-lO,  RO 
Box  20636.  Atlanta.  Georgia  30320 

The  ofTicia!  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  S<iuthem  Region.  Room  65Z 
34O0  Norman  Berry  Drive.  East  Point, 
(.eorgia  30344,  telephone;  (404)  763-7646. 
FOR  FURTHER  INFORMATKM  CONTACT: 
lames  d  Walters.  Airspace  Section, 
Airspaie  and  FVocedures  Branch.  Air 
Traffic  Divi.sion.  Federal  Aviation 
Administration  P  O  Box  20636,  Atlanta. 
Georgia  30320:  telephone:  (404)  763-7646. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  wntten  data,  views 
or  arguments  as  they  may  desire 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
rt'gul<itory.  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  f)e 
submitted  m  triplicate  to  the  address 


listed  above.  Commenterg  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  tho»e  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
Comments  to  Airspace  Docket  No.  89- 
ASO-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  652,  3400  Norman  Berry 
Drive.  East  Point,  Georgia  30344,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530).  Air  Traffic  Division,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No, 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  $  71.181  of  Part  71  of  the 
Federal  Aviabon  Regulations  (14  CFR 
Part  71)  to  amend  the  Springfield.  KY. 
transition  area.  An  arrival  area 
extension  is  necessary  to  provide 
additional  controlled  airspace  for 
protection  of  aircraft  executing  a  NDB 
instrument  approach  procedure  planned 
for  Runway  11  at  the  Lebanon- 
Springfield  Airport.  Also,  this  action 
would  make  a  minor  correction  lo  the 
hititude/longitude  coordinates  for  the 
geographic  position  of  the  airport. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
F.\A  Handbook  7400.6D  dated  January 
4,  1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "major  rule"  under 


Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub)ecU  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(h1,  15ir>. 
E.O.  10854:  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449,  January  12, 1983);  14  CFR  11.69. 

{71.161    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Springfield,  KY    (AmendedJ 

By  amending  the  Lebanon-Springfield 
Airport  coordinates  to  read.  "(Lat  37'38'01" 
N,  Long.  85°14'32"  W) "  and  by  adding  the 
following  statement  to  the  end  of  the  existing 
description:  "and  within  three  miles  each  side 
of  the  280°  bearing  from  the  Spnngfield  NDB 
(Ut.  37'3fl  22"  N,  Long.  85°1410"  W), 
extending  from  the  6.5-mile  radius  area  to  9 
miles  west  of  the  NDB." 

Issued  m  East  Point,  Georgia,  on  February 
17.  1989. 

William  D.  Wood. 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  89-4663  Filed  2-28-89:  8.45  am] 
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14  CFR  Part  71 

[Alrspac*  Docket  No.  8»-ASO-4I 

Proposed  Designation  of  Transition 
Area,  Huntingdon,  TN 

AGENCY:  Federal  Aviation 

Administration  (F,^A),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
designate  the  Huntingdon.  Tennessee, 


transition  area  to  accommodate 
Instrument  Fl'^^ht  Rule  (IFR)  operations 
at  the  Carroll  County  Airport  This 
action  will  lower  the  base  of  controlled 
airspace  from  1,200  feet  to  700  feet 
above  the  surface  in  the  vicinity  of  the 
airport.  A  Standard  Instrument 
Approach  Procedure  (SIAP)  is  being 
developed  to  serve  the  airpori  and  the 
controlled  airspace  is  required  for 
protection  of  IFR  aeronautical 
operations.  Concurrent  with  the 
publication  of  the  SIAP.  the  operating 
status  of  the  airport  will  change  from 
Visual  Flight  Rules  (VH?)  to  Instrument 
Flight  Rules  (IFR), 

DATE:  Comments  must  be  received  on  or 
before:  Apnl  21.  1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  ASO-&30. 
Manager,  Airspace  and  Procedures 
Eranch.  Docket  No.  89-ASO-4,  P  O.  Box 
23636,  Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region.  Room  652, 
34G0  Norman  Berry  Dr;ve,  East  Point 
Georgia  30344  telephone:  (404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT. 

J.imrs  G.  Walters.  Airspace  Seciioa 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division.  Federal  Avid  lion 
Administration.  P.O.  Box  20636.  Atlanta. 
Georgia  30320;  telephone:  (404)  763-7646. 

SUPPLEMErVTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  a-^uments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  :n 
devekipinj^  "-easoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economia 
environmental,  and  energy  aspects  of 
the  p:oposal.  Communications  should 
ideniily  the  airspace  docket  and  be 
submitted  m  triplicate  lo  the  address 
listijd  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  seif-addressed. 
stamped  postcard  on  which  the 
f. ."(i.ving  statement  is  made; 
"Coipments  to  Airspace  Docket  No.  89- 
ASO-4."  The  postca.-d  will  be  date/ time 
stamped  and  retu.Tied  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 


li8A.. 
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m  lhn  lij^hl  of  lommpnts  received   All 
(  iimini'tild  mibmitltvi  will  \h'  HvmlHtilf" 
fur  c  \<iminrttion  in  ihf  ()ffi(  »•  of  the 
Aii»i!ittuil  (^hif-f  (:()\inHf  i  for  Southrrn 
KcXKin   KiMjm  H,S^.  .»400  Norman  Ikrry 
Drivf.  Kji«t  Point.  (;«'orxirt  :VKV44.  both 
Ix'forf  and  .ifter  ihf  closinj^  ilatt-  for 
I  oriimeiits    A  n-port  suninirtnzi(\K  ►■fii  h 
sutistdiitivf  putilii   I  oriliii  t  with  KAA 
(nTHonnt'l  i.dno'nifil  with  thin 
r'.!riu,(km«  will  Ix*  filed  in  the  dm  kft. 

AvaiUbility  of  NPRM  s 

At'.y  [)»'rion  niiiy  otit.im  h  i  n\\\  of  this 
Notii  r  i>f  l*Tn[)(isc(i  KiiU'mdkinx  (NPKM) 
by  subfiuttinx  h  rt-ijiifst  to  ihf  KciliT.il 
Avirttion  AiliiiimstrHtion,  V(,in<i><t'r. 
AirspHi.c  and  PVoi  cdurt-s  Hrnni  h  (ASO- 
5,«)),  Air  TrtiffK   Division   I'O  Ilox 
2t)6,ifi.  Atlrtnt,!.  (.^oryi.i  K),!JU 
(!ommiinu  HtiniM  niiist  uli'iilifv  'he 
notii  ••  niinibfi  nf  ihis  NPKM   Pitsmus 
intert'Hini  in  bcinx  pl.n  I'll  on  h  nuiilirivj 
list  for  futur**  NF'KM  n  shu'ild  hIso 
rfipicst  H  ropy  of  A  K  i-j    ry  (circular  No. 
11-2A  whu.h  lifHi  ritnH  Itc  application 
pr()(  fdurr 

The  JVt)p<>»al 

Thi-  FAA  Ls  (  onsidfTinR  an 
flmcndnu'iit  to  }  ^1  IHl  of  Part  71  of  the 
hfilcr.il  Aviation  Kf«ulation8  (14  O'R 
P.irt  "1  ]  'i\  iifsi>(nalt*  the  \  iunting<i<)n, 
I  fnncs'icf  tr  ir.rtition  area  This  action 
will  provide  i  (inlroi'i'il  airspace  for 
Hirtraft  executirix  a  new  Standard 
instrument  Approai  h  FVocedure  to  the 
Carroll  (".ounty  .^irfiort   If  the  proposed 
ilcHinna'ioii  of  the  transilmti  area  i.s 
foutut  a(  I  eptable    the  operiitin>(  uta'us  of 
the  airport  will  be  t.hanKeit  to  IVH 
Se<  tion  "1  IHl  of  Part  71  of  the  Federal 
Aviiition  Kexiilations  was  repnblisheii  in 
KA.'\  Handbook  "4()()  Hi )  dited  |.iniiiiry 
4    14W1 

rhe  F  \.>\  has  determined  that  tfiis 
proposed  reKuhilion  only  involves  an 
established  body  of  technii  al 
remilations  for  whii.h  fre(juent  and 
routine  amendnients  are  net  essary  to 
keep  ihetn  operationally  i:iirr»'nt   It, 
Ihereforf,  ( 1 )  is  not  a  "maior  rule  '  under 
Kxecutive  tJrder  12291.  U'|  is  not  a 
"sixnificani  nile  '  under  DOT  KenMlatory 
Polines  and  FVocedures  |44  KK  110,14 
Kebruarv  2H   ITVII,  and  111  does  not 
warrant  prepiiration  of  a  rexulatory 
evaluation  as  the  antii  ipated  inipai  t  is 
so  minimal  Since  this  is  a  routine  matter 
that  will  only  affei  t  air  traffic 
pro(  ediires  and  air  navigation,  it  is 
1  ertified  that  this  rule   when 
proniulj<ateil,  will  not  have  a  siKnificant 
economic  impact  on  a  subsldntial 
number  of  small  entities  under  the 
I  rilena  of  the  Regulatory  Flexibility  .Ai  t 

Ust  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 


The  Propoaed  Amendment 

Ai:cordin)^ly.  pursuant  to  the  authority 
delesaled  to  nie   the  Federal  Aviation 
AdmimstrHtion  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFH  Part  '11  as  follows 

PART  71— OCStONATlOW  Of  FEDCRAL 
AIRWAYS.  AREA  LOW  ROtfTES. 
CONTROUiD  AIRSPACE,  AW 
REPORTING  POINTS 

1  Tl>e  auth(jril>  citation  for  Fart  71 
continues  to  read  as  follows 

Authority  4H  f  SC  \MH\,t]  1 3541 « 1.1  Sift 
KO  lOR'M.  4H  (■  S  C  iniV^I  !Ke\i»ed  Puh  L 
«"  449  January  12.  I^tan    14  CVV  11  B» 


}71  181 

2,  S<-cIion  i'l.lBl  IS  amended  as 
follows; 

llunllnj(tl«>n.  TN     |N*\»| 

Ih.i'  .iitn;   .   !■  cxIeriiiinH  upward  from  "(10 
fcfl  rtt/iivf  lt,f  siirfaf  e  wilhin  a  7  milf  rHdius 
(if  Ihp  C.imill  County  Airport  (Ijil    Wl)f.  2J 
N   l,»m«  8«'2"4.S    V\),  wMhin  3  fi  miles  P8(.h 
s!  '.!•  ■>!  "'.i>  IrtH'  N'«nnn  from  the  HiintinKdon 
kll.N    :l,.i!     m'O.'il"'     N,  UiRK    HH'2H  lit    W  ), 
c^leiulmx  friim  the  ■"  mile  rmlun  an-a  In  10 
miies  south  of  the  RUN  " 

Issued  in  Kasi  I'nint   (.enruia.  on  February 
14   l'W!» 

Williiim  I)  Wood. 

.1    .     V  '^l.'.naxt-r,  AirTraffic  Division. 
.V  \.i:'rr::  Rffiion 

\VV.  Doc  8»-4a62  Filed  2-28-89;  8  45  am] 
■NXMO  COOC  4t1»-tS-M 


14  CFR  Part  71 

I  kinprncm  Docket  No  BA-ASW-43 1 

Proposed  Revision  of  Transition  Arsa; 
Morritton,  AR 

AQEMCV  Fi-dera!  Aviation 
AdmimstrHtion  (FAA).  DOT 

ACTION:  Notice  of  proposed  rulemaking. 

SUUMANV:  This  notice  proposes  to  revi.se 
the  transition  area  located  at  Momlton. 
AH    rhe  development  of  a  new  standard 
instrument  approach  procedure  |SIAP) 
to  Runway  27  at  the  Momlton  Municipal 
Airport,  utilizins  the  Bridge 
Nonc'irectiimal  Radio  Beacon  (NDB).  has 
made  this  proposed  revision  necessary 
rhe  intended  effect  of  the  proposal  is  to 
provide  adequate  controlled  airspace  for 
airi  raft  executing  the  new  NDB  RWY  27 
SlAP  to  the  Momlton  Municipal  Airport. 
(Coincident  with  this  action,  the  status  of 
the  Momlton  Munii;ipal  Airport  will 
(.hanj?H  from  visual  flij^ht  niles  (VFR)  to 
instniment  flight  rules  (IFR). 

DATtt:  Comments  must  be  received  on 
or  before  Apnl  7.  1989 


AOOmsscs:  Send  comments  on  the 
proposal  in  triplicate  to 

Manager,  Airspace  and  Procedures 
Branch.  Air  Traffic  Division.  Southwest 
Resion.  Docket  No  88-ASW-63. 
Department  of  Transportation.  Federal 
Aviation  Administration.  Fort  Worth. 
TX  76193-0530 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Southwest  Region,  Federal  Aviation 
AdmimstrHtion.  4400  Blue  Mound  Road. 
Fort  Worth,  TX 

FOA  FURTHCR  INFOItMATION  CONTACT: 
Bruce  C  Beard.  Airspace  and 
Procedures  Branch,  Department  of 
Transportaion.  Federal  Aviatum 
Administration,  Fort  Worth.  TX  7D193- 
0^.«>;  telephone   (817)  624-5561. 
tUf>f>L£MENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
partuip.ite  in  this  proposed  ruh  in. iking 
liy  submitting  such  wntten  data,  views, 
or  arguments  as  they  may  desire 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
pr«'sented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  e(.(jnomic.  environmental. 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above, 
Commenters  wishing  the  FAA  to 
ai  knowledge  receipt  of  their  comments 
on  this  noti(;e  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made   "C^omments  to 
AirspH(  e  Docket  No  ft8-ASW-f>3  "  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter  All 
communi(;ation8  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Fort  Worth,  TX,  both  before  and 
after  the  closing  dale  for  comments  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
Airspace  and  Procedures  Branch. 
Department  of  Transportation.  Federal 


Aviation  Administration,  Fort  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
.NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
.NPRM's  should  also  request  a  copy  of 
■Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71] 
by  revising  the  transition  area  located  at 
Morrilton,  AR.  The  development  of  a 
new  SlAP  to  Runway  27  at  the  Morrilton 
Municipal  Airport,  utilizing  the  Bridge 
NDB,  has  necessitated  this  proposed 
revision.  TTie  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  NDB  RWY  27  SlAP. 
Coincident  with  this  action  is  the 
changing  of  the  status  of  the  Morrilton 
Municipal  Alport  from  VFR  to  IFR. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  repubhshed  in 
Handbook  74O0.6D  dated  January  1, 
1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291.  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  no  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows; 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10654;  49  IJ.S  C,  106(g) 


(Revised  Pub,  L  97-449,  )anuarv  IZ  1983);  14 
CFR  11  69, 

§71.181    [AmendMJ] 

2.  Section  71.181  is  amended  as 
follows; 

Morrilton,  AR  (Amended] 

By  adding  to  the  end  of  the  existing  legal 
description;  "and  within  a  10.0-mile  radius  of 
the  Morrilton  Municipal  Airport  (latitude  35 
°08'  lO'N.,  longitude  92  °42'48"W,);  excluding 
that  portion  that  overlies  the  Little  Rock  AR. 
Transition  Area," 

Issued  in  Fort  Worth,  TX  on  February  15. 
1989, 
Larry  L.  Craig. 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  8&-4667  Filed  2-28-89;  8;45  am] 
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14  CFR  Part  71 

[Alrspacs  Docket  No.  M-ASW-54] 

Proposed  Revision  of  Control  Zone; 
Hood  Army  Airfield  (AAF),  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking, 

summary:  This  notice  proposes  to  revise 
the  control  zone  located  at  Hood  Army 
Airfield  (AAF),  TX.  The  existing  Hood 
AAF  Control  Zone  became  effective  on 
November  19, 1987,  and  was  described 
as  "within  a  3-mile  radius  of  the  Hood 
AAF  *  *   *."  This  3-mile  radius  around 
the  Hood  AAF  was  to  be  large  enough  to 
touch  the  Robert  Gray  AAF  Control 
Zone.  However,  it  has  been  determined 
that  the  3-mile  radius  is  too  small  to  do 
this  and  must  be  enlarged  to  a  3.5-mile 
radius  around  the  Hood  AAF.  This  will 
be  the  only  change  to  the  existing  Hood 
AAF  Control  Zone.  The  Robert  Gray 
AAF  Control  Zone  will  not  be  affected 
by  the  proposed  revision. 
date:  Comments  must  be  received  on  or 
before  April  7, 1989. 
ADDRESSES:  Send  comments  on  the 
proposed  in  triplicate  to;  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Docket  No.  88-ASW-54,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  4400  Blue  Mound  Road, 
Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Department  of 
Transportation,  Federal  Aviation 


Administration.  Fort  Worth.  TX  76193- 
0530:  telephone:  (817)  624-5561, 

SUPPLEMENTARY  INFORMATION: 

Coniinents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulator}- 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  hsted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-ASW-54  "  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  Al; 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  ruls.  Xhe  proposal 
contained  in  this  nobce  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  avaihable 
for  examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Fort  Worth,  TX.  both  before  and 
after  the  closing  date  for  conments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager. 
Airspace  and  Procedures  Branch. 
Department  of  Transportation.  Federal 
Aviation  Administration.  Fort  Worth. 
TX  76193-0530,  Communications  must 
identify  the  notice  number  of  this 
NPRM,  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No,  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.171  of  the  Federal 
Aviation  Regulations  [14  CFR  Part  71) 
by  revising  the  control  zone  located  at 
Hood  AAF.  TX,  The  existing  part-time 
Hood  AAF  Control  Zone  became 
effective  on  November  19,  1987.  The 
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conlnil  t(inf  was  dettmhed  «•  "within  ■ 
^  miU'  rMiiiii*  of  the  Hood  AAF  •    ■   •  " 
Thm  3  mile  miiiua  wm  to  b«  large 
enough  to  t(iu<.h  ihp  Rotxrl  (IrHy  AAK 
Contnil  Zonf  hnwevpr,  t1  has  bewn 
deterniinwl  thai  th«  i-mile  radiui  is  (oo 
smMll  to  (lu  this  and  must  b«  nnlarK«>d  to 
a  3  S  mile  mdius  of  the  Hood  AAi-'  This 
will  he  the  iinly  iJitin)te  to  the  Hood 
fliAh'  (lonlH)!  Zone  The  Robert  Gray 
AAF  (x)ntrol  Zone  will  not  b«  Hffectwl 
by  this  pn)p<j»e<i  revision   Sectuxi  71  171 
of  Pari  71  of  the  Federal  Aviation 
RfXuliitions  wnn  republished  in 
HdndtxMk  7400  OD  dated  January  1. 
1988 

The  FAA  has  detemuned  that  this 
rt-xuldlion  only  involves  an  established 
boily  of  technical  rtTfulatums  for  which 
fre()ijent  an«l  rtiutine  amendments  are 
neces.H.iry  to  keep  them  operatiunaily 
currfnl   It.  iherpfore^ — (1 )  Is  not  a  'major 
rule    under  Fxecutive  Order  122tfl.  [1]  Is 
nut  a  ■  sixnificiinl  rule'   under  [XJT 
Rexulrt'ory  Hfilicies  and  Procedures  (44 
FR  11054.  February  28.  ItfTV).  and  (3) 
does  not  wHrrnnt  prep)«nilu>n  of  a 
rcnuldtory  evahiatiou  as  the  antK:ipated 
iiiipiirt  1.1  i()  minimal   Since  this  is  a 
rnutiiie  matter  that  will  only  affect  air 
traffic  pnx.etiures  and  air  navigation,  it 
IS  I  ertified  thdt  this  rule,  when 
prornulKdled.  will  not  h.ive  a  significant 
imparl  on  a  substantial  numlief  of  small 
enti!ies  under  the  cnlena  of  the 
Rexulatory  Flexibiiily  Act. 

Ijsl  of  Subjacts  in  14  CFR  Part  71 

,'\viation  safety.  Transition  areas 

Thfl  Proposed  Amendment 

\i  I  iinbnxly   pursuant  to  tha  authority 
ilfleyHted  to  me   the  F.AA  pnifxises  to 
anicnil  I'tirl  ""I  nf  the  Kcderal  Aviation 
Resiil.iiion.i  (14  CFK  Part  7i|  as  follows 

PART  71— OeSIQNATIOM  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AJRSPACE,  AND 

REPORTiMQ  poiirrs 

I    I  he  authority  Lilalion  for  Part  71 
continues  to  read  as  follows 

AuthoritT- «H  U  S C  IM^s).  1SV(4i).  ISm 
y.xi-i  u<:vm  Oder  lOBM.  mt  l!  .S  C    IOVk) 
|Kpvit«><l  i\ib   I.  f)7 -MM.  junuary  1.:.  lWi.ll.  14 
cm  1 1  OH 


}  71  171     [AmmnOtl] 

2  Section  ^1  l""!  is  amended  as 

follows 

Hood  Army  AirfMd  (AAP).  TX  |AiiMa(Wd| 

By  (ivdngiiiD  lh«  Tirsl  sentiinc^  of  lh<> 
Bxiilmg  legiil  ileii:n(ilK)n  to  rwHf)   "Wilhin  ii 
3  .S  milr  mdlus  of  rhr  Hixxl  AAF  (latltinl^ 

anurn-  n   tonuitxid^  <r-42  4»'  w  i 

The  rrmAindtn  o(  th«  l«f«t  dvttipiion 
riMiidini  uni  ha n||p<i 


Issued  in  Fort  Worth  TX  on  Fehmsry  15, 

Larry  L  Craif, 

Miinayr  ,\:r  Tniffic  DivJaion.  Souihwm*l 

IP'S  Doc  «»-4868  Filed  2-28-8fr.  845  sm) 
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14  CFR  PmI  71 

I  Alrapw:*  Docliet  Na  n-ASW-01  ] 

Proposed  Estabiishrrwnt  of  Transltton 
Ar««;  Sp«arman,  TX 

AOCNCY:  Federnl  Aviation 

Administration  (FAA).  IXTT. 

ACnOM:  Notice  of  proposed  rulemaking. 


tUSSiSAIIY:  This  notice  proposes  to 
establish  a  new  transition  area  at 
Spearmdn.  TX  There  is  an  existing 
stdndtird  instrument  approach 
procedure  |SIAP)  to  Runway  2  at  the 
Spearman  MuninpHl  Airport,  utilizing 
the  Uorger  Very  High  Frequency 
()mnidirf»ctian«l  Radio  Range /Tactical 
Air  Navigation  (VORTAC).  which  has 
mad."  this  proposal  necessary  Tlie 
intended  effect  of  this  proposal  is  to 
provide  adei^uate  controlled  airspac«  for 
ainxaft  exe<;uling  the  existing  Vt)R/ 
DMF  RWY  2  SlAP  to  the  airport 
OATl:  Comments  mirat  be  received  on  or 
before  Apnl  :*   \^m<i 
AOOmsscS:  S<'nd  comments  on  the 
proposal  in  tripluate  to   Manager. 
Airspace  and  Prixredures  Branch.  Air 
TrafTir  Division.  Southwest  Region. 
l)o(  ket  No  89-ASW-Ol,  Department  of 
Transportation.  Federsl  Aviation 
AdTninistrntion.  Furl  Worth,  TX  "'B183- 
i)h.V) 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Southwest  Region.  Feriernl  Aviation 
AdministrHtuin.  4400  Blue  Mound  Road. 
Kort  Worth.  TK 

FOM  FUfrmcn  infommatiom  cowtact 

Hnice  ('.   Beard.  Airspace  and 
Procedures  Bram  h.  Department  of 
Transportation.  Kedernl  Aviation 
.^(iml^lstratlon.  Fort  Worth.  TX  7Big3- 
(1,S.M).  telephone   (81  7)  ft24-.S.Sfl1 
SUPPt-ntCWTARY  INFOMMATIOM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  ruletuaking 
tiy  submitting  such  wntten  data,  views. 
or  argtiments  as  they  may  desire 
(Comments  that  provide  the  factual  basis 
S'lpporting  the  views  and  suggestions 
presented  are  particularly  helpful  In 
developing  reasoned  regulatory 
decisions  on  the  proposal   Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental. 


and  energy  aspects  of  the  proposal 
Comnmnications  should  identify  the 
airspace  docket  and  be  submitted  in 
tnplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No  88-ASW-01  '  The 
postcaixi  will  be  dete/time  stamped  and 
returned  to  the  commenter  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule  The  proposal 
contained  m  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road.  Fort  Worth.  TX.  both  before  and 
after  the  closing  date  for  comments  A 
report  summanzins  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemakinR  (NPRM) 
by  submitting  a  request  to  the  Manager. 
Airspace  and  Procedures  Branch. 
Department  of  TrHnsiwrtation.  Federal 
Aviation  AdministrHtion.  Fort  Worth, 
TX  76133-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  bt'ing 
placed  on  a  mailing  list  (or  future 
.NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No   1 1 -2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  {  71  181  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
by  establishing  a  new  transition  area  at 
Spearmaa  TX   There  is  an  existing 
VOR/DMF  RWY  2  SlAP  to  the 
Spearman  Municipal  AiT)ort,  utilizing 
the  Borger  VORTAC.  which  has 
necessitated  the  proposal  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  fcjr  aircraft 
executing  the  existing  VCR/DME  RWY 
2  SlAP  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6D  dated 
January  1.  1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore — (M  ^  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 


not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
Impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U  SO.  106(g) 
(Revised  Pub.  L  97-449.  lanuary  12,  1983);  14 
CFR  11.89. 

{71.181    [AmendMl] 

2.  Section  71.181  is  amended  as 

follows: 

Spearman.  TX  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.0-mile 
radius  of  the  Spearman  Municipal  Airport 
(latitude  36^13  05"  N.,  longitude  lOl"!!  47' 
VV  ) 

Issued  in  Fort  Worth.  TX  on  February  15. 
1989 
Larry  L  Craig, 

Sfunofifr.  Air  Traffic  Division,  Southwest 

[VK  Doc.  89-4866  Filed  2-28-89;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  270  and  271 
[Docket  No.  RM89-6-000] 

Establishment  of  Deadlines  for  First 
Sellers  to  Make  and  Report  Refunds; 
Proposed  Rulemaking 

February  23.  1989. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  Federal  Energy 
Regulatory  Commission  (Commission] 
proposes  to  revise  its  regulations  for 
carrying  out  wellhead  pricing  refund 
requirements  under  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  (15  U.S.C. 
3301-3432  (1982)).  The  proposed 
revisions  are  in  response  to  an  audit  of 
the  Commission's  wellhead  pricing 
refund  program  conducted  at  the 
Commission's  request  by  the  Office  of 
Inspector  General,  United  States 
Department  of  Energy. 

In  this  order,  the  Commission 
establishes  specific  time  limits  by  which 
first  sellers  must  make  refimds  of 
overcollections  or  unauthorized 
collections  of  prices  and  file  refund 
reports. 

DATE:  An  original  and  14  copies  of  the 
written  comments  on  this  proposed  rule 
must  be  filed  with  the  Commission  by 
May  1, 1989. 

ADDRESS:  All  filings  should  refer  to 
Docket  No.  RM89-6-000  and  should  be 
addressed  to;  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamera  A.  Rudd,  Offce  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  (202)  357- 
8530. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street  NE., 
Washington,  DC  20428. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  proposed 
rulemaking  will  be  available  on  CIPS  for 
30  days  from  the  date  of  issuance.  The 
complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
c  ontractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  1000, 
825  North  Capitol  Street  NE.. 
Washington  DC  20428. 


I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
revise  its  regulations  for  carrying  out 
wellhead  pricing  refund  requirements 
under  the  Natural  Gas  Policy  Act  of  1978 
(NGPA).'  This  action  is  being  taken  in 
response  to  an  audit  of  the 
Commission's  wellhead  pncing  refund 
program  conducted  at  the  Commission's 
request  by  the  Office  of  Inspector 
General.  United  States  Department  of 
Energy.*  The  proposed  .evisions 
establish  specific  time  limits  by  which 
first  sellers  must  make  refunds  of  over- 
collections  or  unauthorized  collections 
of  prices  and  file  refund  reports 

n.  Public  Reporting  Burden 

The  Commission  estimates  that  the 
public  reporting  burden  for  the 
collection  of  information  in  this  notice  of 
proposed  rulemaking  to  be  one  hour  per 
response.  This  estimate  includes  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collecUon  of  information.  Interested 
persons  may  send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  sugestions  for  reducing  this 
burden,  to  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Streel 
NE..  Washington.  DC  (Attention: 
Michael  Miller  (202)  35:'-9205);  and  to 
the  Office  of  Management  and  Budget 
Washington.  DC  20503  (Attention.  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission). 

III.  Background  and  Discussion 

The  Commission  oversees  the 

maximum  lawful  price  (MLP)  for  first 
sales  of  certain  natural  gas  under  the 
NGPA.  The  NGPA  establishes  eight 
pricing  categories,  each  of  which  has  a 
different  maximum  lawful  price.' 

A.  The  Refund  Obligation 

Producers  and  other  first  sellers  must 
refund  any  collections  in  excess  of  the 
applicable  MLP  and  report  the  refunds 
to  the  Commission.  Refunds  are  made 
under  two  provisions  of  the 
Commission's  regulations:  *  (1) 


'  15  U.S  C  3301-3432  (1962) 

'  U  S  DepI  ofEnerg)   Office  of  Inspector 
General.  The  Federal  Elnergy  Rejfulaior> 
Commission  «  Wellhead  Pncing  Refund  Program. 
No  0259fSepl  29.  19881 

'  15  U.S.C  3311-3319  (198;  i 

*  First  sellers  are  permitted  to  collect  the  NGPA 
section  108  MLP  subiect  to  refund  previsions  of 
\  271.805(r)  but  those  refund  provisions  take  ther 
refund  authority  from  {  2^0  lOlte). 
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I  273  302.  whirh  applies  to  th« 
oblinrtlion  lo  rpfunJ  inl«»nin 
(oIlM.tiuni.  *  ■imi  (^1  {  27U  im.  wKn.h 
itppliet  hi  «il  other  refund  obiigittiuns 
S«'(  lion  273  J(J2  tpvcihe*  thf  timing  fur 
nmkin^  «n«J  rvpuciiax  rrfunil»  *  S«><  tion 
^'O  101  If)  lioei  not.  It  reguirea  only  that 
rf'funiln  hf  mtide  'prtjmptly."  and 
lhcrffi)rH  il  II  the  Ux  un  of  our  prupusdl 

hpTB 

S^(  tiDH  270  101|e)  IS  rt  gt'ttcrul 
prnvi»i(in  that  m(  liul^'i  all  rffund 
iitihxrttiiin!!  other  thrtn  iiilfnm  ( (jlUH,:tuin 
rt-fuiidt  that  fall  undrr  |  2r2.M)2  of  the 
rrijiilrttiim*  Mult  of  th»'  rvfiimts  under 
I  J^O  linic)  iruolvf  wfl'^  pr»'viou«tlv 
d«'tfrTnm»'t1  to  ti*-  «tnpp«-r  welli  nndi-r 
M.l'A  »»•(  Hon  inn  hut  whifh  wt-r^ 
sutmt^qupntly  duM^ualifiaiJ  '  Section 
(  J'n  linU'l  rf'fiindu  uMmHliorift  aliin 
rtruf  in  any  naif  of  «««  at  a  particular 
.\(  .PA  ;rii  cntivf  pru«»  where  the  fir^i 
»e\\rr  wan  not  chuitilr   even  on  an 
interim  ham*  under  I'arl  27:^  of  the 
(  lunniiaaion  »  reyiilationn   lo  ctilltM-t  a 
fini  e  lit  e\.  eat  of  the  olherwitf 
(ipplii  (it)le  MIJ'  be<  aiiae  the  first  wller 
h/is  not  yet  filed  an  Hppli(.atu>n  with  the 
a[ipnipri«le  iiinndi'  tional  ajtfncy  for  a 
deierminatKin  of  eliKtbility  '"  charne  the 
in.  entive  pnce    Not  having  applied  for 
the  nffffutry  N(  .^'^  (atemjry  elmihllifv 
detcrmin.ition.  the  tint  »«llrr  hai  not 
mtenm  collet  'ion  authority  under  f'arl 
1"  \  lo  collet :t  that  N(,P.\  incentive  pnce 
and  the  aetier  it  hiniteti  to  the  otherwise 
rtpphc  (ihle  maxinium  lawful  pnce 

Kt'fund  otiiiXBtioni  un<ier  the 
t  .!"()  101|e|  general  refund  rH<)uirement» 
also  inciutte  those  anainj  as  the  result  of 


*  rS«  UIi>  in  any  Tlnl  mW  al  ■alwal  §m»  dBpaoik 
iKi  lS«  aiiplii  mt'tm  Ni  ,1'^  .  mii^ry    >(  'h«  ga>  Sallcn 
mud  ii'i'iy  '■'  l-atWnl  uid  Stat*  tanadlcO^naJ 
aumu  i<ia  '<>r  a    1«*f«mii[iatU)n  'il  iili|(iS(llty  Ui  ruilm  t 
th«  Uli'  lor  .aruin  i:alapwiaa  al  (■«  l)iul«r  aw-tun 
MH  .>l  ihm  HI  ^A  aad  Ijw  (      wiiaauai  a 
Impiatnanluig  ranuUliona  in  Pari  1' i  ,1(1  i  >Tt  Par' 
r'l    man!!   .mi*  •  Hnl  aallor   i(  natural  (aa  \f  1Ic<t 
an  apf>llt«1l<Mi  with  a  hir1a«ili- tional  anwiwT    M  imay 

>  oil««-t.  an  an  uil«rUB  haata.  pni  «•  up  lo  tha  MLJ*  hv 
th«  appi'a^l  ^or  <Mt*^rry  <j/  [taturai  faa   M(»«va«ar   a 
flrat  a«ti«T  mual  rwluml  'haaa  intwnm  i«jlla<tiiina 
lipim   lania;    tr  wifhilrawai  <ji  lit  ap()iicattun 

•  Sai  tii»n  r'  I  KU*  r»«jiiir*a  a  ■ali4>r  Ui  rafurnJ  wuh 
intar— t    anlhin  «1«(>  dajra  a/lar  atltiar  witktirawing 
ita  apv^"-*!**^  '*^  ''**  "^^'V  ■  nagaiiva 
Jaianmnafiiin   any  p«>cil<>n  M  an  inlarliii  oollactluo 
thai  (a  m  ««raaa  n1  tSa  aclttal  maRlnmiB  lawful  pnia 
fiir  iha  dirracl  M(^A  cMXforf  at  Ihm  fm*  aold 
Wiihin  ninaty    laya  al  aXhar  a  aagaliva  a^igtbthiy 
ilataminaixin   ir  an  applii^aluai  with>irawal.  a  aallar 
muat  M«  aifhar  a  rahjnd  r*Y>afi  cjr  a  itaiamanl  with 
lha  I  Jiminiaaion  <  artifylnt  '>><<  ""  rafund  la 
raquirati  If  'ha  aallar  <loaa  ao«  mat*  aaaufe  payvianl 
in  no  ilaya    |  Z^  MU  parmita  tha  ptpaifa  tu  naka  a 
hilling  adiuatmanl    If  lha  p4paliaa  nakaa  a  tiiUinf 
a<l|ualmanL  tha  flral  aaOar  la  nal  obh^alad  lu  flla  a 
rafuml  rapnn    Saw  Puniiaaad  (  -mm  Atl)ualBiraala^ 
Plnai  rula   i  Iniar  No  423.  10  Kad  Ka«  ZXam  !]una  S. 
1<M(S|  yVMl    4lata  •  Ravi  IHafnalationa  Praamhiaa 
IMZ  1«n|  ^  VVMft  (Mar  *>'  l**B| 

'  Ihaqaaltflt.attua  ocmra  whafi  pn>du''tlCFn  m  a  IK> 
tiay  prtKttAcTkiffi  panod  aacaada  tha  atrtppar  vrall 
i^uaUhcaU^Kl  laval 


MJei  of  mnvtnta^d  gai  For  example. 
frt(  lorn  such  Bj  the  date  that  surface 
ilnlling  of  a  well  beg*^  afTect  the  proper 
I  Irtssifu.ation  fnr  "old"  interstate  gas 
|;  e.  Hdt  subiett  to  NGPA  section  104)  If 
the  first  seller  misvintajjes  gas.  a 
}  2~0  lOlje)  refund  obligation  is 
tri)y<ered 

H   The  A  jdit  and  th*-  N«h^  'or  Revisiona 
!i'  ihif  Rffund  Hf^tilationa 

The  ("ommission  has  been  and 
continues  to  t>e  uimmittcd  to  ensuring 
that  refunds  owed  by  first  sellers  to  their 
customers  are  made  m  expiditiously  as 
pimsihle  in  order  to  hasten  their  ultimate 
p>i•^•^  throLi^h  to  residential  customers 
and  other  end  users  To  this  end.  the 
Inspei  tor  (.eneral  s  review  was 
1  omiurted  to  determine  wheth^'  the 
(Commission  has  adet^uate  policies  and 
[lu.-"'  hasers  and  repnrl  refunds  lo  the 
Commission  in  a  timely  manner  as 
reijiiired  by  the  \iA\\. 

The  audit  was  performed  in 
arconianre  with  generally  accepted 
government  auditing  standards  The  fl<V 
day  and  90-day  cnfena  established  for 
refund.i  under  {  ^''^  302  •  wer»'  applied 
to  r.indomly  selected  cases  The  audit 
report  found  that  only  six  p«frcen!  i>f  the 
refunds  were  paid  within  60  days,  that 
only  34  pen.ent  of  the  requireti  refund 
reports  were  aubmitted  to  the 
( lommis.suin  within  Wi  days,  and  that,  on 
averaKe,  first  »«'li»;rs  tooik  a  yeax  and  a 
half  to  make  refund*  and  submit  reports. 
Urtsed  on  these  findings,  the  audit  report 
(.ont.luded  that,  overall  first  sellers  did 
not  refund  overchanje*  or  file  rejiorts  in 
a  timely  manner,  aiui  that  as  a  reauJt  an 
estimated  S^X)  million  |or 
Hpv>fux.imately  S22  million  a  year)  waa 
not  refunded  promptly 

The  audit  report  attributed  late 
refunds  and  reports  primanly  to,  laUr 
,:.'..:  the  lack  of  speciTic  time  limits  for 
first  *eli«TS  to  make  refunds  and  reports 
for  all  types  of  rt-fund  actions,  and  the 
absence  of  penalty  actions  for  Late 
refunds  of  late  reports  It  recA)mmended 
that  { orrective  action  be  taken  The 
(iummission  amours  with  the  Inspector 
t>en»;ral  s  findings  and  conclusions  and 
agrees  that  remedial  ai  tion  is  necessary 
Hetjuinng  timely  refuntla  shouid  help  to 
ensure  that  residential  cuatomers  and 
other  end  usea  who  pay  the  overcharges 
are  not  unreaaonably  depnved  of  the 
use  of  funds  to  be  refunded.' 


IV.  Th«  PropcMed  Rule 

A  Sf(  tior  270.W7(eJ 

Section  270  101(e)  now  provides  that 
refunds  shall  be  made  "promptly  "  The 
prtiposed  revisions  would  specify  that 
refunds  must  be  paid  within  80  days 
after  a  first  seller  is  notified  that  a 
refund  is  due  or  becomes  aware  that  a 
refund  is  due,  unless  the  refund  is 
recovered  through  a  billing  adjustment. 
New  provisions  would  be  added  to 
specify  that  if  a  refund  is  made  through 
a  billing  adjuatraent  the  first  aeiier  and 
purchaser  may  agree  to  a  reasonable 
period  for  completion  of  the  billing 
adiusfment  not  to  exceed  120  days 

A  purciiaser  would  not  be  able  to  use 
a  billuiR  adjustment  prior  to  expiration 
of  the  60-day  penod  without  the  first 
seller's  pnor  approval.  After  the  80-day 
period  expires   the  purchaser  would  be 
able  to  use  the  billing  adjustment  to 
recover  the  -pfund  without  the  first 
seller  s  prior  apprtival   However,  before 
the  hilling  adjustment  could  he 
implemented,  the  purchaser  would  have 
to  inform  the  seller  of  the  amount  of  the 
refund  and  the  time  period  during  which 
the  adiustment  would  be  completed. 

New  pmvisions  would  also  require 
the  seller  to  file  a  refund  report, 
consisting  of  an  ongindl  and  two  copies 
with  a  purchaser  concurrence,  within  90 
days  of  receiving  notice  of  the  refund 
obligritKm  or  becoming  aware  that  the 
refund  is  due  This  report  would  not  be 
required  if  a  refund  is  recovered  by  an 
interstate  pipeline  purchaser  through  a 
billing  ad|U8tment 

B  Sect  inn  2-J  SOSfH 

Under  section  llXilt))  of  the  NGPA.  a 
well  that  produces  an  average  of  60  Mcf 
or  less  per  production  day  of 
nonassociated  natural  gas  for  a  90-day 
produt  tion  penod  (tM)  Mcf  limit]  <  an 
qualify  as  a  stnpper  well.  Under  271.805, 
once  a  well  has  been  determined  to  be  a 
stnpper  well,  that  status  is  not  forfeited 
when  production  exceeds  stnpper  well 
levels  in  any  90-day  production  penod; 
however  the  seller  is  limited  to  the 
otherwise  applicable  MLP.  not  the 
stnpper  well  incentive  price,  until  a  new 
9()-day  qualifying  period  is 
established  '" 

I'nder  S  271  805|f),  an  operator  who 
files  either  a  petition  for  a  determination 
under  |  271.806.  or  a  motion  contesting 


the  disqualification  of  the  stripper  well, 
may  collect,  subject  to  refund,  the  MLP 
provided  in  {  271.802.  A  new  paragraph 
would  be  added  to  provide  that  when 
the  petition  for  determination  under 
S  271.806  or  the  motion  contesting 
disqualification  is  denied  or  withdrawn, 
then  the  operator  must  comply  with 
S  270.101(e),  as  it  is  proposed  to  be 
revised. 

Now  provisions  also  would  require,  in 
the  case  of  refunds  due  to 
disqualification,  that  the  seller  refund  all 
amounts  collected  in  excess  of  the 
ceiling  price,  with  interest  within  180 
days  after  the  last  day  of  the 
disqualifying  90-day  or  12-month 
period, ' '  unless  the  seller  files  a  petition 
under  {  271.806  within  150  days  after  the 
last  day  of  the  disqualifying  period  or 
unless  the  refund  is  recovered  through  a 
billing  adjustment  in  accordance 
S  270.101(e)  ;i)  and  (2).  Compliance  with 
the  interim  collection  refund 
requirements  under  J  273.302  would  not 
eliminate  this  obligation. 

Other  new  provisions  would  require 
the  seller  to  file  a  refund  report  or 
statement  that  no  refunds  are  due. 
consisting  of  an  original  and  two  copies 
with  a  purchaser  concurrence,  within 
210  days  after  the  last  day  of  the 
disqualifying  90-day  or  12-month 
penod. '  *  This  report  would  not  be 
required  if  a  refund  is  recovered  by  an 
interstate  pipeline  through  a  billing 
adjustment. 

V.  Additional  Remedies 

By  our  action  in  this  proceeding,  we 
are  seeking  to  ensure  that  refunds  owed 
by  first  sellers  are  made  as  quickly  as 
possible  and  ultimately  passied  through 
to  residential  customers  and  other  end 
users.  There  are  two  provisions 
presently  available  to  the  Cktmmission 
that  should  also  facilitate  the  refund  and 
reporting  process;  (1)  {  273.302  of  the 
Commission's  regulations,  which 
permits  recovery  of  interim  collection 
refunds  through  billing  adjustments  by 
purchasers, ' '  and  (2)  section  504  of  the 
NGPA,  which  provides  for  the 
asssessment  of  civil  penalties  for  late 
refunds  and  late  reports.'* 

A  Order  No.  423 

In  Order  No.  423,  the  Commission  was 
concerned  about  delays  in  refunds  of 
intenm  collections  under  j  273.302.  At 


•  <««  iaa«a  V 

*  (.ompatilon  thai  6a  aot  pvoaapUy  rafuad 
>v  mitmrfm  have  Ita  uaa  td  tkaaa  hud*  ■atU 
rvfun^a  ara  mada   AJthonfk  ihay  aujal  aay  inlafval 

'n  tha  lata  rafunda.  lha  aiaoaini  of  Kitaraal  Ihay  aual 
pay  may  nul  tM  anuu^h  to  achlrrc  equity 


' "  S*»  RiNluction  m  Filrno  R«jolrrmen1»  {or  Well 
C^iej(ory  .^ppllc.«llon•  under  Sectiona  102.  IftJ  107 
•nd  108  of  tha  .Natural  C/«i  Policy  Act  of  tS'it 
Rafulalioaa  for  Tanporary  Pr«aaar*  Buildup 
Delarminationa  under  Section  108  of  Iht  Natural 
l.aa  Policy  Act.  Order  No   a3«.  4«  FR  M  508  (Sep* 
2Si  laes):  PmC  S4ats  a  IU«a  |Ra«uianoaa 
Pr»«irble»lWC  19BS113a4BB(Sepl   r  19*3) 


"  See  I  271.804  |aj  and  (b)  for  explanaUon  of  the 
90-d«y  and  12  month  penod 

"  When  no  petition  is  filed  under  section  271.806 
within  ISO  dayi  from  the  last  day  of  the 
diaqualifying  penod  the  firal  seller  muil  make 
refundi  within  90  dajn  fron  that  date  and  file  a 
refund  report  within  flO  dayi  of  that  dale 

■■See  notes. 

■*1SU.S.C  3414  (IIKZ). 


that  time.  S  273.302  provided  that 
interim  collection  refunds  could  be 
made  only  by  lump  sum  payments.  The 
Commission  concluded  that  permitting 
interim  collection  refunds  to  be  made 
througl:  billing  adjustments  as  well  as 
through  lump  sum  payments  would 
ensure  that  refimds  owed  by  producers 
and  other  first  sellers  would  be  made  as 
quickly  as  poss'ble.  It  reasoned  that 
billing  adjustments  would  provide 
pipeline  companies  and  other  Hrst-sale 
purchasers  a  positive  means  of 
recovering  refunds  without  waiting  for 
producers  to  make  their  lump  sum 
payments.  It  concluded  that  because 
many  pipeline  companies  use  billing 
adjustments  to  recoup  most  types  of 
overcollections,  pipelines  would  be  in  a 
position  to  use  billing  adjustments  to 
take  the  initiative  in  recovering  first 
sellers'  interim  collection  reftmds  when 
sellers  fail  to  make  timely  lump  sum 
payments.  In  addition,  the  Commission 
stated  that  §  270.101(e)  permits  the  use 
of  billing  adjustments  to  recover  refunds 
and  added  §  270.101(0  to  require 
interstate  pipelines  to  report  refunds 
collected  through  billing  adjustments. 

Prior  to  the  issuance  of  Order  No.  423. 
the  Commission  issued  a  policy 
statement  on  the  duty  of  interstate 
pipelines  to  pursue  refunds  in  Order  No. 
423"8  notice  of  proposed  rulemaking.'* 
The  Commission  emphasized  that  even 
though  a  seller  continues  to  carry  the 
primary  responsibility  for  its  refund 
obligations,  the  pipelines  also  have  an 
obligation,  as  part  of  prudent 
management,  to  ensure  that  they  recover 
and  pass  through  refunds  owed  their 
customers.  The  commission  notes  that 
most  interstate  pipelines  have  not  taken 
advantage  of  billing  adjustments  as  a 
remedy  to  first  sellers'  almost  chronic 
delays  in  making  refunds.  Therefore,  the 
Commission  advises  interstate  pipelines 
that  it  intends  to  pursue  corrective 
action  if  the  billing  adjustment 
provisions  continue  to  be  ignored. 

B.  Civil  penalties. 

Under  section  504(b)(6)  of  the  NGPA. 
the  Commission  has  the  authority  to 
assess  civil  penalties  for  knowing 
violations  of  its  regulations.  If  the 
problem  of  delay  in  refunding  persists, 
the  Commission  will  consider  the  civil 
penalty  remedy  on  a  case-by-case  basis. 


VI.  Environmental  Stalemeot 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  mast  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environmenL'*  The 
Commission  has  categorically  excluded 
certain  actions  from  this  requirement  as 
not  having  a  significant  effect  on  the 
human  environment."  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural  or  that  does  not  substantially 
change  the  effect  of  legislation  or 
regulations  being  amended  '*  This  rule 
is  procedural  in  nature  and  merely  sets 
time  frames  for  existing  refunds  and 
reporting  requirements.  Consequently, 
since  this  rule  falls  within  the 
categorical  exemptions  provided  in  the 
Commission's  regulations,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  are 
required." 

VII.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA)  *"  requires  certain  statements, 
descriptions  and  analyses  of  proposed 
rules  that  will  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  Tlie 
Commission  is  not  required  to  make  an 
RFA  analysis  if  it  certifies  that  a 
profKtsed  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities  " 

The  proposal  would,  first,  revise 
§  270.101(e)  by  setting  a  time  limit  of  60 
days  for  the  seller  to  refund  excess 
charges  and  report  to  the  Commission 
within  90  days.  Currently,  overcharges 
must  be  refunded  and  reported 
promptly.  Thus,  this  proposal  simply 
provides  time  frames  for  the  refund  and 
reporting  requirements  which  are 
already  in  place. 

The  proposal  would,  secondly,  revise 
§  271.805(f)  to  specify  that  refunds  due 
to  the  disqualification  of  stnpper  wells 
are  due  within  180  days  after  the  last 
day  of  the  disqualifying  90-day  or  12- 
month  period.  A  refund  report  or 
statement  of  no  refund  due  for  stnpper 
wells  would  be  due  within  210  days 
after  the  last  day  of  the  disqualifying  90- 
day  or  12-month  period.  'The  reports 


'  •  See  Obligations  of  Seller*  and  Purchaaers  of 
First-Sale  Natural  Cas  for  Refunds  Owed  for 
Collections  in  Exceja  of  Maximum  Lawful  Prices 
Under  the  Natural  Gas  Policy  Act  of  1978.  Notice  of 
proposed  rulemaking  and  requesta  for  comments  on 
slalement  of  policy,  49  VR  34233  (Aug.  29. 1984); 
FERC  Suta.  a  Regs.  TPropoaed  Reguiatioaa  1982- 
1987]  \  30.382  (Aug.  23,  1984). 


"  Regulations  Implementing  .National 
Environmental  Policy  Act  of  1968  S2  Fed  Reg 
47,897  (Dec  17,  1987).  FERC  Slati  i  Regs.,  \  30.'83 
(Dec  10.  1987). 

"  18  CFR  380.4  (1988) 

'•  18  CFR  380  4(a)(2»(iil  (1988). 

"See  18  (31?  380  41  a )( 11(1986). 

"  5  U.SC  601-612  (1982) 
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rf<iuirf(i  by  5  -^L)  101|.«1(4)  and 
i  17\  HO^IxH-'l  will  ni)t  include  any 
iiifdrniHtion  r»*s«rding  a  refund 
r»'i Dverfd  hy  h  pun  htistr  thn)ugh  a 
hillinn  adivistnuTit 

In  vK-w  of  these  considprHtuins.  the 
CommmsKin  has  delfrmined.  pursuant 
lo  «e(  turn  m^{n]  of  the  RFA.  that  the 
proposed  filing  dales  for  refunds  and 
reports  will  not  have  "a  signiru ant 
(■(  onomir,  impact  on  a  substantial 
numtier  of  small  entities   ' 

V'lll.  Paperwori  Rsductkxi  \c\ 

rhe  Pd[>erwork  RediK  tion  Ai  I  "  and 
the  t)ffi(  e  of  Mrtnagement  and  Budget  s 
(OMUI  regulations  "  require  that  OVIH 
approve  certain  information  collec  tion 
requirements  imposed  hy  agency  mie 
The  inft)rniation  coileition  pnivisions  in 
this  NOPK  are  being  submitted  to  OMH 
fur  Its  approval 

The  Commission  promulgated  the 
informalion  c.ollec  tion  provisions  of  this 
rule  in  order  to  ensure  that  refunds 
owed  by  producers  and  other  first 
sellers  of  natural  gas  are  made  as 
(jiiirkly  as  possible  and  ultimately 
prtHsed  through  to  resid»"ntial  customers 
and  other  end  users  These  proposals  do 
r.ol  change  the  current  re()uirement  Id 
report  refunds  to  the  (iommission  The 
provisions  clarify  the  current  obligation 
under  {{  jn)  lOlle]  and  2^1  HOvS  to  report 
refunds,  and  esl.iblish  deaiilines  for  first 
sellers  to  comply  with  the  existing 
reporting  requirements 

Jhirsuant  to  OMFVs  regulations."  the 
Commission  is  provuling  the  following 
information 

(1)  The  title  of  the  cullei.tuin  of 
information  in  this  Notue  of  IVupuseil 
Rulemaking  is   ■K^trthllsh^u■^t  of 
Deadlines  for  Kirsl  Sellers  lo  M.iki-  <inii 
Reptirt  Refunds 

|J)  The  Comrnission  needs  lo  collect 
this  inforiTialion  to  entiure  that  first 
sellers  are  making  required  refunds  to 
Ihetr  customers  for  overcoUections  or 
unauthonzeil  collections  of  prices  for 
first  sales  of  natural  i<as.  pursuant  to 
NC.J'A  and  (ioinnussion  regulations 

|,l|  Respondents  thai  will  provide  the 
needed  inforiiiiilion  will  be  first  sellers 
of  natural  gas 

(4)  Ihe  Ciommissioii  estiniales  thai   (a) 
The  putilic  reporting  burden  is  one  hour 
per  respoiiHf    lt'|  the  frequeni  y  of 
responses  is  dnned  upon  the  frequency 
of  occurrenc  e  of  the  refunds  (wr  year 
and  can  not  be  pro|ected.  and  (c|  the 
liil.d  annual  number  of  likely 
responiients  is  4  (XXI 

Interested  pers<ins  i  an  ublain 
informatmn  un  the  information 


■■  MUSC  Um  -  1&2D  1 1 IHU I 

"  M  m  1  ijtv  u  iiaasi 
••  5  OK  iiJuiM«i|iaaa|. 


collection  provisions  by  contacting  the 
Federal  Fjierx>  Regulatory  Commission, 
ft^,-)  North  Capitol  Street  N'F>.. 
Washington.  DC  20426  (Attention 
,Vlichael  Miller  at  (202)  357-fl205) 
Comments  on  the  infomiation  collection 
provisions  can  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  New  Executive  Office  Building. 
Washington,  DC  20503  (Attention  Desk 
Officer  for  the  Federal  tlnergy 
Regulatory  Commission) 

IX  Written  Comment  Pnx:«durBt 

Interested  persons  are  invited  to 
submit  written  comments,  data,  views  or 
arguments  with  respect  to  this  proposal 
An  original  and  14  copies  should  be  filed 
with  the  Secretary  of  the  Commission. 
/Ml  ( (imments  received  on  or  before  May 
1.  196«.  will  be  considered  by  the 
(Commission  pnor  to  promulgation  of 
any  final  regulation  issued  as  a  result  of 
this  proceeding  All  written  submissions 
will  be  placed  in  the  Commission  s 
public  files  and  will  be  available  for 
public  inspection  m  the  Commission's 
Office  of  ^iblic  Information.  825  North 
Capitol  Stn«et  NK.,  Washington,  DC. 
during  regular  business  hours 
Comments  should  \ye  submitted  to  the 
Federal  Knergy  RegulMio^r  Commission, 
825  North  Capitol  Street  NK., 
Washington.  DC  2()42fi.  and  should  refer 
to  Docket  No    R.VIftJMMXX), 

List  of  Subjects 

18  CFH  Part  270 

Natural  gas.  lYice  ciiitrols.  Reporting 
and  recordkeeping  requirements 

18  CFR  Part  271 

Continental  Shelf,  Natural  Gas.  Price 
controls.  Reporting  and  recordkeeping 
requirements 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Parts 
270  and  2-1,  Chapter  I.  Title  18.  Code  of 
Federal  Regulations  as  set  forth  below. 

Hy  idrfi  tuin  of  !hf  ('nmmiH.tion 
l>uU  0  C.<*h«ll. 


PART  270— RULES  GENERALLY 
APPLICABLE  TO  REGULATED  SALES 
OF  NATURAL  GAS 

1    Ihe  authority  citation  for  Part  2''n 
continues  to  read  as  follows 

Aulhontyr  Natural  Gas  Act.  15  U  S  C  717- 

".  •*    1>»C).  Department  of  Fjiergy 

(  irw.c    idtion  Act.  42  U  S  C  7101-7352  (19621. 

KO   I2t«)»  3  CFR  1W"H  Comp    p  142.  Ndtural 

(.as  l^VilM  V  A.  I  of  lw-«  15  t'  SC   3J01-.14,t: 

(1082). 

2.  In  5  2^0  lUl.  paragraph  (ej  is  revised 
to  read  as  follows 


{27ai01     AppNcationof 
nr*t-«a»M  of  natural  0M 


to 


(e)  General  refund  obligation  and 
filing  requirements  for  first  sellers.  (1) 
Any  pnce  collected  with  respect  to  a 
first  sale  of  natural  gas  to  which 
Subchapter  H  applies  is  collected 
subject  to  a  general  obligation  to  refund 
any  portion  of  the  pnce,  together  with 
interest  determined  in  accordance  with 
it  154.102  (c)  and  (d)  of  this  chapter, 
which  18  in  excess  of  the  maximum 
lawful  pnce  or  collection  of  which  is  not 
authonzed  by  Subchapter  H.  The  refund, 
including  interest,  must  be  paid  within 
60  days  after  the  seller  is  notified  that  a 
refund  is  due  or  becomes  aware  that  a 
refund  IS  due  unless  the  refund  is 
recovered  through  a  billing  adiustment 
as  provided  in  paragraph  (e)(2)  or  (e)(3) 
of  this  section.  Compliance  with  the 
specific  refund  requirements  of  {  273.302 
of  this  chapter  will  not  terminate  the 
general  refund  obligation  under 
Subchapter  H. 

(2)  if  a  refund  required  by  paragraph 
(el(l)  of  this  section  is  made  through  a 
billing  adjustment,  the  seller  and 
purchaser  may  agree  that  the  billing 
ad)ustment  will  be  completed  in  a 
reasonable  period  not  to  exceed  one 
hundred  and  twenty  (120)  days. 

(3)  A  purchaser  may  not  use  a  billing 
adjustment  to  recover  a  refund  required 
by  paragraph  (e)(1)  of  this  section  before 
the  expiration  of  the  60-day  penod  for 
the  seller  to  make  the  refund  unless  the 
seller  has  previously  agreed  to  the 
billing  adjustment.  If  the  seller  fails  to 
make  a  refund  within  the  60-day  penod. 
the  purchaser  may  use  a  billing 
adjustment  to  recover  the  refund 
without  agreement  by  the  seller  Before 
making  a  billing  adjustment,  the 
purchaser  must  provide  the  seller 
written  notice  of  the  amount  of  the 
refund  to  be  recovered  and  the  time 
period  dunng  which  the  billing 
adjustment  will  be  completed 

(4)  Within  90  days  after  a  seller  has 
been  notified  that  a  refund  is  due  or  has 
become  aware  that  a  refund  is  due.  the 
seller  must  file  an  onginal  and  two 
copies  of  a  refund  report,  together  with  a 
purchaser  concurrence,  containing  the 
information  specified  in  {  273  302(0  of 
this  chapter  A  seller  is  not  required  to 
include  in  a  report  filed  under  this 
paragraph  any  information  regarding  a 
refund  recovered  by  a  pun  baser  through 
a  billing  adjustment. 


PART  271— CEIUNQ  PRICES 

3  The  duthonly  citation  for  Part  271 
continues  to  read  as  follows: 


Authority:  Natural  Gas  Act  15  U.S.C.  717- 
71 7w  (1982).  Department  of  energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982); 
E.0  12009,  3  CfR  1978  Comp..  p.  142:  Natural 
Gas  Policy  Act  of  1978, 15  U.S.C.  3301-3432 
(1982) 

4.  In  S  271,805.  paragraph  (f)  is 
revised,  paragraph  (g)  is  redesignated  as 
paragraph  (h)  and  a  new  paragraph  (g) 
is  added. 

§271.MS    Contlnutng  quaimcatlon. 
•         •         ♦         •         • 

(f)  Collection  subject  to  refund.  (1)  An 
operator  who  files  a  petition  or  motion 
under  paragraph  (e)  may  collect,  subject 
to  refund,  the  maximum  lawful  price 
provided  in  S  271.802: 

(i)  From  the  last  day  of  the  90-day  or 
the  12-month  disqualifying  period  if  the 
petition  or  motion  is  filed  within  150 
days  after  the  last  day  of  the  90-day  or 
the  12-month  disqualifying  period,  or 

(ii)  In  all  other  cases,  after  the  date 
the  petition  is  filed. 

(2)  When  the  petition  or  motion  filed 
under  paragraph  (e)  is  denied  or 
withdrawn,  the  operator  or  purchaser 
must  comply  with  the  provisions  of 
S  270.101(e)  of  this  chapter. 

(gj  Refunds  due  to  disqualification.  (1) 
Unless  the  seller  files  a  petition  under 
S  271.806  within  150  days  after  the  last 
day  of  the  disqualifying  90-day  or  12- 
month  period,  and  unless  the  refund  is 
recovered  through  a  billing  adjustment 
as  provided  in  §  270.101(e)  (1)  and  (2)  of 
this  chapter,  the  seller  must  refund  to 
the  purchaser  the  amount  collected  in 
excess  of  the  maximum  lawful  price, 
together  with  interest  determined  in 
accordance  with  §5  154.102  (c)  and  (d) 
of  this  chapter,  within  180  days  after  the 
last  day  of  the  disqualifying  90-day  or 
12-month  period.  Comphance  with  the 
specific  refund  requirements  of  §  273.302 
of  this  chapter  will  not  terminate  flie 
general  refund  obligation  under  Subpart 
H 

(2)  Within  210  days  after  the  last  day 
of  the  disqualifying  90-day  or  12-month 
period,  the  seller  must  file  either:  an 
original  and  two  copies  of  a  refund 
report,  together  with  a  purchaser 
concurrence,  containing  the  informalion 
specified  in  {  273.302(0  of  this  chapter; 
or  a  statement,  including  a  purchaser 
concurrence,  that  no  refunds  are  due.  A 
seller  is  not  required  to  include  in  a 
report  filed  under  this  paragraph  any 
information  regarding  a  refund 
recovered  by  a  purchaser  through  a 
billing  adjustment. 
•         •         •         *         • 

|FR  Doc.  89-4756  Fil«d  2-28-89;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Permanent  Regulatory  Program; 
Liability  for  Subsidence  Damage 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  [OSMRE), 
Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  is  announcing  the 
receipt  of  proposed  Program 
Amendment  Number  38  to  amend  the 
Ohio  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendments  are 
intended  to  incorporate  rule  changes 
initiated  by  the  State.  The  proposed 
amendments  would  delete  an  existing 
provision  from  the  Ohio  program  under 
which  underground  mine  operators  are 
exempted  from  repairing  or 
compensating  for  damage  to  structures 
caused  by  mine  subsidence  if  the 
operator  has  been  relieved  of  liability 
for  the  damage  through  an  agreement 
with  the  owner  of  the  affected  structure. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on  March 
31, 1989.  If  requested,  a  public  hearing 
on  the  proposed  amendments  will  be 
hald  at  1:00  p.m.  on  March  27, 1989. 
Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  on  or 
before  4:00  p.m.  on  March  18, 1989. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Ms.  Nina 
Rose  Hatfield,  Director,  Columbus  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSMRE's  Columbus  Field 
Office. 


Office  of  Surface  Mining  Reclamation 
Enforcement.  Columbus  Field  Office, 
2242  South  Hamilton  Road,  Room  202, 
Columbus.  Ohio  43232,  Telephone; 
(614)  866-0578. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  1100  "L"  Street, 
NW.,  Room  5131.  Washington,  DC 
20240.  Telephone:  (202)  343-5492. 

Ohio  Department  of  .Natural  Resources. 
Division  of  Reclamation.  Fountain 
Square.  Building  B-3.  Columbus.  Ohio 
43224.  Telephone:  (614)  265-6675. 

FOR  FURTHER  INFOflMATION  CONTACT: 

Ms.  Nina  Rose  Hatfield,  Director. 

Columbus  Field  Office.  (614)  866-057a 

SUPPLEMENTARY  INFORMATION:  . 

I.  Bacliground 

On  August  16.  1962,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretar>''8 
findings,  the  disposition  of  comments. 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  Augus;  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12.  935  15.  and  935  16. 

II.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  February  6.  1989 
(Administrative  Record  No.  OH-1142). 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio)  submitted  proposed  amendments 
to  the  Ohio  program  at  Ohio 
Administrative  Code  (OAC)  Section 
1501:13-12-03  (B).  (D)(2)  (a)  and  |b). 
(D)(4)(a){ii),  and  (D)(4)(b).  The  proposed 
amendments  were  initiated  by  the  State. 

The  proposed  changes  to  paragraphs 
(B),  (D)(4)(a)(ii),  and(D)(4)lb)are 
nonsubstantive  changes  to  paragraph 
letter  notations. 

The  proposed  changes  to  OAC 
Section  1501:13-12-03(0)121  (a)  and  fb) 
rewrite  these  paragraphs  to  delete  an 
existing  provision  in  the  Ohio 
regulations  concerning  liability  for 
subsidence  damage.  This  existing 
provision  exempts  underground  mine 
operators  from  the  liability  to  repair  or 
compensate  for  damage  to  structures 
from  mine  subsidence  if  the  mine 
operator  has  an  agreement  with  the 
owner  of  the  affected  structure  relicNTng 
the  mine  operator  of  that  liability  TTie 
proposed  amendments  would  delete  this 
exemption  and  provide  that 
underground  mine  operators  are 
relieved  of  the  liability  to  repair  or 
compensate  for  subsidence  damage  only 


T562 


Federal  Re^psler   /  Vdl    S4    NO    3fl 


VVednpsdiiv    M.irch  1.  1989  /  deposed  Rules 


Federal  Regigter  /  Vol.  54.  No.  39  /  Wednesday,  March  1,  1989  /  Proposed  Rules 


8563 


if  ihi'  n\inf  opiTHiur  is  the  owner  uf  the 
affected  ifructure 

HI   Public  Comment  Pmredurwn 

In  «(  (.(irddni  f  wi!h  the  pruvisiuns  of 
M)  (KK  "t^  rih)   OSMKF  IS  ndw 
•icrln!i)<  I  Mnirncii!  on  whflh»T  lh«' 
,iriwiulmiri!>i  propiiHi-il  \t\  Ohio  salisfy 
ihr  iipplii  rtlilf  priiyrMni  iipprDvai  catena 
.,!   U)  "  IJ  15   If  lh»»  ameiuimcnls  art' 
,!i-fiTii'i)  «(if<)iiate.  Ihey  will  h<  mh!.-  part 
i)f  the  Ohio  projiram 

iVntlrri  Ciinimn'^ 

Written  i omnirrit'i  shmiiit  !'♦'  npn  itn 
p«Ttdin  only  in  thf  msufii  prop<>s«'i)  m 
ihi*  mifmakiiiH   anti  in(.luile 
fiplan  itiiins  m  iupporl  of  the 
i  iimiiiiTltiT  i  r»M  (irnmrndatuins 
(iotnnicntH  r«'(:»MVf(1  aflcr  thf  timr 
mdic.vi It'll  iindfT    OATM"  or  -it  i.u  .iimrs 
othtT  th.in  the  C^olumhiin  KifM  Dffn  <■ 
will  nut  n«'<  fH-Hrtry  \>f  cdiisulfrvd  m  ihf 
fin.il  r\ilfm<ikinn  or  ini  Uuifd  in  ihr 
AdrTiimiiraliv*'  Kei.t)rd 

/'■,^;  :   lh-(inng 

I'lTsiins  wishiiiK  111  I  omment  at  the 
piililu   hrannx  shnuld  contarf  the  pi-r^on 

iiMt.'d  undtT  Km  KKHW  mromiLAJTom 

COHfTACT'    hy  4  (XI  p  m   on  March  1ft. 
U»m)  If  no  on»'  rfiiut'Hts  an  opfM)rtunity 
'o  comment  at  a  puldic  h»'ann><.  the 
h»Mniin  will  not  he  held 

Filing  of  a  wnltt-n  statt-menl  at  ihe 
lime  uf  the  heantiK  m  rt'ijiiested  as  it  will 
i<r»Mlly  HHsisI  the  tninst  riticr 
Sufimis.sion  of  written  Htatmenln  in 
.idvanrr  uf  the  heariiiR  will  allow 
OSVfKK  officials  to  prepare  adequate 
responses  and  appropriate  questions 
The  putiiii   hearing  .vili  continue  on  the 
tpei  ififd  date  until  all  persons 
SI  heduled  to  (  omment  have  heen  heard 
Persons  in  the  audience  who  have  not 
h*'en  s(  heduled  to  comnieni  and  who 
wish  !o  do  so  will  lie  heard  following 
those  SI  heduleii  The  hearing  will  end 
after  all  persons  scheihiled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  (  omnient  have  been  heard 

Pubhi   \frf!:rs 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  f)e  held   f'ersons  wishing  to 
meet  with  OSMKF,  representatives  to 
dis(  uss  the  proposed  amendments  may 
reiiuest  d  meeting  at  the  Columbus  Kieki 
Office  by  contac  ling  the  person  listed 
under    POU  FUHTMtH  INFOAMATIOM 
CONTACT  ■  All  su(  li  meetings  shall  l)e 
open  to  the  public  and.  if  possible. 
iKilii  es  of  the  meetings  will  be  posted  al 
the  lo<<ilions  listed  under    AOOflCSSCB 
A  written  summary  of  each  public 
meeting  will  be  matie  a  part  uf  the 
.•\dministrative  Record 


List  of  Subjects  in  30  CFR  Part  935 

Cu.il  rrining   Intergovernmental 
relations  Siirf.ii  e  mining.  I'nderground 
mining 

Ualp   Ffhruary  14.  1989 
C«ri  C  CloM. 

Isv  »f.j:'i,'  [)in>i  tar  Eastern  h'leUi Operations 
|m  1).H    HW4":  Filed  2  :h.-«»;  B45am| 
mLLMta  COC3C  4s«o-o*-m 


30  CFR  Part  935 

Ohk)  P«fmao«nt  Regulatory  Program; 
PuMtc  Comment  P«f1o<l  and 
Opporluntty  for  Pub4k:  H««r1f>g  on 
Amendments;  Crop  Y»e4dm  Br>d 
Standarda  for  Tree  and  Shrub 
Plantings 

aocncy:  Ofrsce  of  Surface  Mining 

Hei  lamation  and  F.nforcement  (OSMKF) 

Interior 

ACnOM:  ^>ro[»(>sed  mle 


summary:  OSMKK  is  announcing  the 
rei  fipt  of  proposed  amendments  to  the 
Ohio  permanent  regulatory  program 
I  hereinafter  referred  to  as  the  Ohio 
program!  under  the  Surface  Mining 
ContH)!  and  Reclamation  Act  of  1977 
ISMCRA)  The  amendments  are 
intended  to  revise  the  Stute  pn>gram  to 
be  consistent  with  the  < orresponding 
Federal  regulations  and  to  clarify  other 
provisions  of  the  Ohio  prf>gram  rules 
The  proposed  rt'visions  concern  the  use 
of  crop  yield  data  in  bond  release; 
success  standards  for  tree  plantings, 
approval  by  other  State  agencies  of  tree, 
shrub,  and  herbaceous  species  selection 
and  stocking  levels,  and  the  definition  of 
"countable  tree  " 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments, 
and  the  procedures  that  will  he  followed 
regarding  the  public  hearing,  if  one  is 
requested 

OATIS:  Written  comments  must  be 
received  on  or  before  400  p  m  on  March 
31.  19H9  If  requested,  a  public  hearing 
on  the  proposed  amendments  will  be 
held  at  1  00  p  m.  on  March  27.  1979 
Requests  to  present  oral  testimony  at 
the  heanng  must  be  received  on  or 
before  4  00  p  m  on  March  16,  19tt9 
AOORCSSKS:  Written  comments  and 
reijuests  to  testify  at  the  heanng  should 
be  mailed  or  hand-delivered  to  Ms  Nina 
Rose  Hatfield.  Director.  Columbus  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  pn)gram,  the 
proposed  amendments,  and  all  written 


comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
dunng  normal  business  hours,  Monday 
through  Fnday.  excluding  holidays  Flach 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSMRFs  Columbus  Field 
Office 

Office  of  Surface  Mining  Ret  l.imation 
and  Fnforcement.  Columbus  Field 
Office.  2242  South  Hamilton  Road. 
Room  202,  Columbus.  Ohio  43232. 
Telephone  (614)866-0578 
Office  of  Surface  Mining  Reclamation 
and  Fnforcement.  1U)0  "L"  Street. 
SW  .  Room  5131.  Washington.  DC 
202441,  Telephone  (202)  34,^-54^2. 
Ohio  Department  of  Natural  Resources. 
Division  of  Reclamation.  Fountain 
Square.  Building  B-3.  Columbus.  Ohio 
43224,  Telephone.  (614)  265-6675. 
FO«  PUItTMeH  IHFOf«MATK)«  COtfTACT: 
Ms  .Nina  Rose  Hatfield,  Director, 
Columbus  Field  Office,  (til4|  8(»-0578 
SUPPtlMINTAMV  INFORMATIOM: 

I.  Background 

On  August  16.  1982,  the  Secretary  of 
the  Intenor  conditionally  approved  the 
Ohio  program  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments. 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10. 
1982  Federal  Register  (47  VR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CVR 
935  11.  9.35  12,  935  15,  and  935.16, 

II.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  May  6.  1987 
(Administrative  Record  No,  OH-937). 
the  Ohio  Department  of  Natural 
Resources.  Division  of  Reclamation 
(Ohio),  submitted  a  proposed 
amendment  to  the  Ohio  program  at  Ohio 
Administrative  Code  (OAC)  Section 
1501  13-0-15.  The  proposed  revisions 
concerned  revegetation  standards  and 
were  initiated  by  Ohio.  OSMRE 
announced  receipt  of  the  proposed 
amendment  in  the  July  7,  1987  Federal 
Register  (52  F'R  25386),  and,  in  the  same 
notice,  opened  the  public  comment 
period  and  provided  opportunity  for  a 
public  hearing  on  the  adequacy  of  the 
proposed  amendment. 

On|uly  27,  1987  (52  FR  28012). 
OSMRE  announced  a  proposed  rule  to 
revise  the  Federal  regulations  dealing 
with  the  same  revegetation  FXB 
standards  as  were  proposed  for  revision 


in  Ohio's  amendment  of  May  6, 1987,  To 
avoid  the  need  for  Ohio  to  amend  its 
revegetation  regulations  a  second  time 
following  approval  of  the  revised 
Federal  rules,  OSMRE  and  Ohio  agreed 
to  defer  action  on  the  proposed  Ohio 
amendment  until  the  corresponding 
Federal  rules  had  been  finalized.  The 
final  Federal  rules  were  adopted  by 
OSMRE  on  September  7. 1988  (53  FR 
34636), 

By  letter  dated  [anuary  26, 1989 
(Administrative  Record  No.  OH-1135), 
Ohio  resubmitted  the  proposed 
amendment  to  the  Ohio  program  at  Ohio 
Administrative  Code  (OAC)  Section 
1501:13-9-15.  The  resubmitted  revisions, 
along  with  accompanying  administrative 
record  documents,  are  intended  to  make 
the  Ohio  program  consistent  with  the 
Federal  revegetation  rules  adopted  on 
September  7, 1988, 

The  revisions  proposed  by  Ohio  to 
OAC  Section  1501:13-9-15  are  briefly 
discussed  below: 

(1 )  Paragraph  (Alfl)faJ:  This 
paragraph  is  being  rewritten  to  reduce 
from  five  years  to  two  years  the  time 
period  for  which  a  tree  or  shurb  must  be 
in  place  in  order  to  be  considered  a 
"countable  tree." 

(2)  Paragraph  (Fj:  Paragraph  (F)(9)  of 
the  existing  version  of  OAC  Section 
1501:13-9-15  is  being  moved  to  this  new 
paragraph.  Tlie  existing  text  is  also 
being  rewritten  to  require  approval  by 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Forestry,  of 
Ohio's  determinations  of  appropriate 
species  of  trees  and  shrubs,  appropriate 
stocking  levels  of  trees  and  shrubs,  and 
appropriate  herbaceous  species  for 
areas  where  the  postmining  land  use  is 
to  be  recreation,  shelter  belts,  or  non- 
commercial forest  land. 

(3)  Paragraph  (G):  Paragraph  (F){10)  of 
the  existing  version  of  OAC  Section 
1501:13-9-15  is  being  moved  to  this  new 
paragraph.  The  existmg  text  is  also 
being  rewritten  to  require  approval  by 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Forestry,  of 
Ohio's  determinations  of  appropriate 
species  of  trees  and  shrubs,  appropriate 
stocking  levels  of  trees  and  shrubs,  and 
appropriate  herbaceous  species  for 
areas  where  the  postmining  land  use  is 
to  be  commercial  forest  land. 

(4)  Paragraph  (H):  Paragraph  (F)(ll)  of 
the  existing  version  of  OAC  Section 
1501:13-9-15  is  being  moved  to  this  new 
paragraph.  The  existing  text  is  also 
being  rewritten  to  require  approval  by 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Wildhfe,  of 
Ohio's  determinations  of  appropriate 
species  of  trees  and  shurbs,  appropriate 
stocking  levels  of  trees  and  shurbs,  and 
appropriate  herbaceous  species  for 


areas  where  the  postmining  land  use  is 
to  be  fish  and  wildlife  habitat. 

(5)  Paragraph  (I)(2)(c):  Paragraph 
(F)(12)  of  the  existing  version  of  OAC 
Section  1501:13-9-15  is  being  moved  to 
this  new  paragraph.  The  existing  text  is 
also  being  rewritten  to  specify  that  the 
following  agronomic  practices  will  not 
be  considered  augmentative  when  the 
practices  and  the  rates  of  application 
are  accepted  local  practices  for 
comparable  unmined  land  and  can  be 
expected  to  continue  as  postmining 
practices: 

(a)  For  cropland  or  pasture  land, 
seeding,  fertilizing,  irrigating,  and  other 
locally  accepeted  practices: 

(b)  For  cropland  or  areas  for  which 
the  approved  postmining  land  use 
requires  woody  plants  as  the  primary 
vegetation,  the  repair  of  rills  and  gullies; 
and 

(c)  For  areas  for  which  the  approved 
postmining  land  use  requires  woody 
plants  as  the  primary  vegetation,  the 
replanting  of  trees  as  a  reinforcement 
measure, 

(6)  Paragraph  (l)(4)(c):  This  paragraph 
is  being  rewritten  to  specify  that 
revegetation  shall  be  determined  to  be 
successful  for  Phase  HI  bond  release  for 
row  and  hay  crops  when  the  five-year 
period  of  extended  responsibility  has 
expired  and  the  yield  data  of  crop 
harvest  on  the  mined  area  for  any  two 
years  of  the  period  of  extended 
responsibility,  except  the  first  year, 
equals  or  exceeds  the  average  county 
yield  for  comparable  crops. 

(7)  Paragraph  (1)(8):  This  paragraph  is 
being  rewritten  to  delete  the  phrase  "a 
cover  of  from  the  requirement  to 
establish  trees  and  shrubs  after  mining 
where  the  approved  postmining  land  use 
requires  woody  plants  as  the  primarj' 
vegetation. 

(8)  Paragraph  (I}(8)(b):  This  paragraph 
is  being  rewritten  to  reiterate  that  both 
consultation  with  and  approval  by  the 
appropriate  State  agency  must  occur  as 
part  of  Ohio's  determination  of  tree  and 
shrub  species  compatible  with  the 
postmining  land  use.  The  phrase  "well- 
distributed  acceptable  trees"  is  also 
being  changed  to  "properly  distributed 
acceptable  trees." 

(9)  Paragraph  (l)(8)(f)(i):  This 
paragraph  is  being  rewritten  to  increase 
the  minimum  number  of  countable  trees 
required  for  Phase  III  bond  release  from 
four  hundred  per  acre  to  four  hundred 
and  fifty  per  acre,  and  to  add  the 
requirement  that  eighty  percent  of  the 
trees  must  have  been  in  place  for  at 
least  three  years.  For  areas  where  the 
postmining  land  use  is  fish  and  wildlife 
habitat,  the  areas  must  have  a  minimum 
of  two  hundred  fifty  countable  trees  per 


acre,  of  which  eighty  percent  must  have 
been  in  place  for  three  years, 

(10)  Paragraph  (FI(9I.  IFI(W).  (F)(U). 
and  (F)(12):  These  paragraphs  are  being 
rewritten  and  moved  to  paragraphs  (F), 
(G),  (H),  and  (l)(2)(c).  respectively. 
Paragraph  notations  throughout  OAC 
Section  1501:13-9-15  are  being  revised 
to  reflect  the  relocation  of  t^icse 
paragraphs, 

(11)  Paragraph  (I)l9j:  This  paragraph 
is  being  rewritten  to  specify  that 
permitees  shall  file  planting  reports 
upon  completion  of  planting  rather  than 
prior  to,  or  simultaneously  with,  an 
application  for  Phase  II  bond  release  of 
the  planted  area. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OS.MRE  is  now 
seeking  comment  on  whether  the 
amendments  proposed  by  Ohio  satisfy 
the  applicable  program  approval  criteria 
of  30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Columbus  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing  • 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 

listed  under  "FOR  MORE  INFORMATION 
CONTACT"  by  4:00  p.m  on  March  16. 
1989.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  the 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcnber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropnate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comm.enl  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 
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PubilcMrrt    '^ 

If  (inly  cnt"  p«'r»<>n  n»qii«»«i»  an 
opp<jrtunily  to  comnn'nl  al  a  he€irin><.  a 
[1  ihlic  mofting.  rulhcr  than  a  public 
heannj}.  nirty  hf  hflti.  Persons  wishing  tn 
r:if#«I  with  OSMRK  rvpreaentatives  lu 
i!  SI  uHs  the  propost'il  amfminients  oiHy 
r-'ijut'st  i\  nu'*'t\nn  M  !ht'  Columhus  Fielil 
(  >!fi'  (•  !iv  confrfctmn  fh*-  person  listed 
under     FOW  WXmTHtn  INFOmMATIOM 
COMTACT     All  such  meetm«s  shall  he 
opfn  to  thf  public  and.  if  po«»ihl»> 
pmIk  fs  (if  th«"  n)«'PtinKs  sHhII  b**  po«t»*<l 
Ht  ii)(  Hlions  listed  under  "AOfMCSSCS  " 
A  written  summary  of  each  public 
rif'tinR  will  he  made  a  part  of  th«! 
A  Iministrative  Record 

List  of  Sub|(M  ts  in  30  CFR  Part  935 

Cuai  niinirR,  IntrrRnvpmmpnttd 
ri'latioiis.  Surtdce  mininx   Umierxround 
n;inip.g 

Dot*;    F.i.r.i.irv  10.  IHMH 
(  .irl  C  ClloMi. 

.'  aisUrn:  Pi-i\  ti<r  F.j^lfm  f-'if.,!  i  '/VTU/iTf 

e  1 L  MQ  coo*   CI  tO-OS-M 


LNVIRONMENTAL  PROTECTION 
AQEMCY 

40  CFR  Part  50 
|AD-FnL-3531-4| 

Standard*  of  Pvrformanca  for  N«w 
Stationary  Sourc«*;  Dry  Motocutf 
Weight  and  Emia«k>n  Rata  Correction 
Factor  Of  Exc«a«  Air 

AQENCY:  F.;;   r^ir'mcnf.il  ['Vot.-clion 
ACTtON;  i'^>  ;iiis(d  rule. 


EUMMAMV:  I  his  rule  pmpoaoi  to  divide 
Mfthoil  J  mil)  Method  J  ami  Mplho<l  M 
anil  ampnd  Subparts  D.  Ua.  F..  /..  and  BH 

m  orijer  to  rt»dui:e  the  confusion 
asso<'i.itPil  with  Method  J   A  public 
hearins  will  tw  held,  if  re<)ue«ted.  to 
pro\  ide  interi-Hted  partie*  an 
oppor!unil>  ft>r  oral  presenlu turns  of 
data,  views,  or  tirxunieiils  i-onceminx 
the  proposed  rule   Methoil  J  will  Ik- 
I     titled  "G^iit  Aiwilysiit  for  the 
1  (etprmination  of  Dry  Moiecular 
Weight,    while  Vletho*.!  JH  will  l>« 
eiililled   'Citia  Analysii  for  the 
I  ii'lernimation  of  Kmission  Kate 
I    irre(  tion  Fai  "or  i ir  F.xc  ess  Air  " 
DATES:  r, '/.".7(c;;.'i   C^onunt'iits  niuitt  be 
received  oil  or  before  Mdy  15.  IMWI 

/',,.'','<<    //ci.Ti.'ix   If  anyone  i:ontacts 
I  !',\  re.(!iestmM  to  speak  at  a  publh 
li.MrinK  ''V  M  irv  h  .'J.  lUtfi).  a  puMii 
h.-  iniig  v\;;  !if  held  i  April  I"    I'Wl) 
bPKinni:i><  at  liKD  a  m    J'ersiiii'* 
interested  in  attending;  the  he. !!:;•>< 


should  call  the  contact  mentioned  under 
ADCNCSSC8  to  verify  that  a  hearing  will 
be  held 

HrqufSt  to  Speak  at  Hfanng-  Perton* 
wishing  to  present  oral  testimony  must 
( iintart  FPA  by  March  2Z,  1989 
AOOfWSSIS:  Conunvnls.  Comments 
should  be  submitted  |in  duplicate  if 
possible)  to  Central  Docket  Section 
Hi-; -131),  Attentwrn  Docket  Number  A- 
tVV-30.  I'  S.  Environmental  Protection 
Agency.  South  Conference  Center,  Room 
4.  *n  M  Strret.  SW  .  Washington.  DC 

/'t;.'i.';c  Hf(.:r;n^  If  anyone  contacts 
Fl'.A  requesting  a  puldic  heanrig.  it  will 
be  held  at  Fl^A's  F-mission  Measurement 
Laboratory   Research  Triangle  Park. 
North  Carolina   FH'rsons  interested  m 
attending  the  heanng  or  wishing  to 
present  ornl  testimony  should  notify  Ms. 
(iandiirp  S<irrel!.  Kmissinn  Measurement 
Hrani  h  (MI)-14|,  TeiiinK.dl  Support 
Division.  U  S  Fjivimnmpn!,i!  fVotection 
Agency.  Research  Tnangle  Park.  North 
Carolina  2'"^1.  telephone  numb«T  (319) 
541-lllft4 

D,H  h,-t   Doi.ket  No   A^Bfl^JO 
c.intaining  matpnaU  n-levant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  betw('««n  8-00 
a.m.  and  3  30  f  m  .  Monday  thrtjugh 
Friday  at  KP.A's  Central  D<-K:ket  Section. 
South  Conference  Center.  Room  4.  401  M 
Street.  SW  ,  Washington,  DC,  2O4fl0  A 
reasonable  fet?  may  be  charged  for 
copying. 

FO«  nmTHtn  iMFomfArroM  coktact: 
Mh  Candai  p  Sonrll.  Pjiiission 
.Measurement  Branch  (MD-19). 
Technical  SiipfHirt  [>ivision.  L'  S. 
Knvironmpntal  Prntpcfion  Agency. 
Researt.h  Tnangle  Park.  North  Carohna 
2771  L  telephone  number  (919)  541-1064. 
SUI>f>t^MCKTAnY  INFOMMATKm: 

L  The  Rulemaking 

.\t  the  present.  Method  3  has  two 
pro(  pt)ure!»— <ine  for  molecular  weight 
and  the  other  f(ir  emissiCn  rale  and 
excess  air  calculations  The  two 
procedures  require  different  degrees  of 
a  I  urai  y  This  situation  is  awkward 
when  making  references  in  subparts; 
tt-erifore   the  method  is  b«'ing  divided 

Tills  rulemaking  does  not  impose 
i-rnissinn  measurement  requirements 
t)f>oiui  those  sp)ecified  in  the  current 
regiilations.  nor  drx's  it  change  any 
emission  »tan<lard   Rather,  this 
rulemaking  amends  test  procedures  to 
whirh  the  affet  ted  facilities  are  already 
Suhie.  ! 

II   .Administraliva  RequuvmeaU 

A  public  hearing  will  be  held,  if 
requested,  to   iisi  uss  the  proposed 


rulemaking  in  accordance  with  section 
307(d)(5)  of  the  Clean  Air  AcL  Persons 
wishing  to  make  oral  preseatations 
should  contact  ETA  at  the  address  given 
in  the  ADOMCSSCS  section  of  this 
preamble.  Oral  presentaUons  will  be 
limited  to  15  minutes  each.  Any  member 
of  the  public  may  file  a  written 
statement  with  EPA  before,  dunng.  or 
within  30  days  after  the  heanng.  Written 
statements  should  be  addressed  to  the 
Central  Docket  Section  address  given  in 
the  aodhesSU  section  of  this  preamble. 

A  verbatim  transcnpt  of  the  hearing 
and  written  statements  will  be  available 
for  public  mapection  and  copying  durii»g 
normal  working  hours  at  EPA's  Central 
Docket  Section  in  Washmgtoa  DC  (see 
ADIMCSSES  section  of  this  preamble). 

B  Docket. 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
F.P.A  in  the  development  of  this  proposed 
nilemaking  The  pnncipal  purposes  of 
the  docket  are  to  (1)  allow  interested 
parties  to  identify  and  locate  documents 
80  that  they  can  effectively  participate 
in  the  rulemaking  process,  and  (2)  serve 
as  the  record  in  case  of  judicial  review 
except  for  interagency  review  matenals 
(Section  307(d)(7)(A))" 

C  Office  of  Management  and  Budget 
Rt'vieyv 

Under  Executive  Order  12291.  FJ'A 
must  judge  whether  a  regulation  is 
"ma|or"  and.  therefore,  subject  to  the 
requirement  of  a  regulatory  impact 
analysis  This  rulemaking  would  not 
result  in  any  of  the  adverse  economic 
effects  set  forth  tn  Section  1  of  the  Order 
as  grounds  for  finding  a  "major  rule."  It 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  a  major  increase  in  costs 
or  prices  There  will  be  no  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  U  S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets.  This  rulemaking  was 
submitted  to  the  Office  of  Management 
and  Budget  (ONfB)  for  review  as 
required  by  Executive  Order  12291. 

D.  Rtyulatory  Flexibility  Act 
Conjpliance 

Pursuant  to  the  provisions  of  5  U.S.C. 
eO'^ih).  I  hereby  certify  that  this  attached 
rule,  if  promulgated,  will  not  have  any 
pcoinimic  impact  on  small  entities 
because  no  additional  costs  will  be 
incurred. 

This  rule  dot's  not  contain  any 
information  collection  requirementb 


subject  to  0MB  review  under  the 
Paperwork  Reduction  Act  of  1980,  44 
use,  3501  et seq. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Incorporation  by  reference,  Incinerators. 
Kraft  pulp  mills. 

Date:  February  22.  1989. 

Don  R.  Clay, 

Acting  Assistant  Administrator  for  Air  and 
Radiation 

It  is  proposed  that  40  CFR  Part  60  be 
amended  as  follows: 

PART  60— (AMENDED) 

1.  The  authority  for  40  CFR  Part  60 
continues  to  read: 

Authority:  Sections  101,  111,  114, 116, 
and  301  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7401.  7411,  7414, 
7416,  and  7601), 

§§  60.46,  60.47a,  60.48a,  60.54,  60.266,  and 
60.2S5    [AmwKlml) 

2.  In  55  60,46{b)(2)(ii).  60.46(b)(4)(ii), 
6046(b)(5)(ii).  60.46(d)(l)(ii),  60,47a  (h)(3), 
6048a(b)(2)(ii).  60.54(b)(3),  60.54(c)(l)(iii), 
60,266(c)(5),  60.285(b)(2),  and 
60.285(d)(2),  the  words  "Method  3"  are 
revised  to  read  "Method  38". 

3.  In  5  60,46(d)(6),  the  words  "or  33"  is 
inserted  between  "Method  3A"  and 
"may"  to  read  "  •   •  •  Method  3A  or  3B 
may  •   •   •  " 

4.  Section  60.46(d)(7)  is  added  to  read: 

•  •  •  «  • 

(d)  •   •   • 

(7)  For  Method  3B,  Method  3A  may  be 
used. 

5.  In  §  60.47a(j){3)  the  words  "or  3B"'  is 
inserted  between  "Method  3A"  and 


"may"  to  read  "  •  •  •  Method  3A  or  3B 
may  *   *   *." 

6.  Section  60.47a(j)(4)  is  added  to  read: 

•  •  •  *  * 

(J)  *  *  • 

(4)  For  Method  SB,  Method  3A  may  be 
used. 

7.  In  5  60.54(c)(2)(ii),  the  words 
"Equation  3-1  of  Method  3"  are  revised 
to  read  "Equation  3B-3  of  Method  3B ". 

8.  Appendix  A  is  amended  by  revising 
Method  3  to  read  as  follows: 

Appendix  A  to  Part  60— [Amended] 

Method  3 — Gas  Analysis  for  the 
Determination  of  Dry  Molectdar  Weight 

1.  Applicability  and  Principle 

1,1  Applicability,  1.1.1  This  method  is 
applicable  for  determining  carbon  dioxide 
(COj)  and  oxygen  (Oj)  concentrations  and 
dry  molecular  weight  of  a  sample  from  a  gas 
stream  of  fossil-fuel  combustion  process.  The 
method  may  also  be  applicable  to  other 
processes  where  it  has  been  determined  that 
compounds  other  than  COi,  Oi  carbon 
monoxide  (CO),  and  nitrogen  (Nj)  are  not 
present  in  concentrations  sufficient  to  affect 
the  results. 

1.1.2  Other  methods,  as  well  as 
modifications  to  the  procedure  described 
herein,  are  also  apphcable  for  some  or  al!  of 
the  above  determinations,  Exam.ples  of 
specific  methods  and  modifications  include: 
(1)  a  multi-point  samphng  method  using  an 
Orsat  analyzer  to  analyze  individual  grab 
samples  obtained  at  each  point;  (2)  a  method 
using  COj  or  Oj  and  stoichiometric 
calculations  to  determine  dry  molecular 
weight;  and  (3)  assigning  a  value  of  30,0  for 
dry  molecular  weight,  in  lieu  of  actual 
measurements,  for  processes  burning  natural 
gas.  coal,  or  oil.  These  methods  and 
modifications  may  be  used,  but  are  subject  to 
the  approval  of  the  Administrator.  U.S. 
Environmental  Protection  Agency  (EPA). 

1.1.3  Note:  Mention  or  trade  names  ro 
specific  products  does  not  constitute 
endorsement  by  EPA, 


1,2  Principle  A  gas  sample  is  extracted 
from  a  stack  by  One  of  the  following  methods; 
(1)  single-poinL  grab  sampling:  (2!  fingle- 
point,  mtegrated  sampling  or  (3!  muili-poml. 
integrated  sampling  Tlie  gas  sample  is 
analyzed  for  percent  COj  percent  Oi  and  if 
necessary,  for  percent  CO  For  dr>  molecular 
weight  determination  either  an  Orsa!  or  a 
Fynte  analyzer  ma\  be  used  for  the  ana!\  sis 

2.  Apparatus  As  ar  alternative  to  the 
sampling  apparatus  and  s\ stems  described 
herein,  other  sampling  systems  (e.g..  liquid 
displacement]  may  be  used  provided  such 
systems  are  capable  of  oblaming  a 
representative  sample  and  maintaining  a 
constant  sampling  rate  and  are  ol.herwnse. 
capable  of  yielding  acceptable  results  I'sp  of 
such  systems  ig  subiect  to  the  approval  of  the 
Administrator. 

21  Grab  Sampling  (Figure  3-1) 

211  Probe  Stainless  steel  or  borosilicate 
glass  tubing  equipped  with  an  in-stack  or  out- 
stack  filter  to  remove  particulate  matter  (a 
plug  of  glass  wool  is  satisfactory  for  this 
purpose).  Any  other  matenals.  inert  tc  O, 
COj,  CO  and  Ni  and  resistant  to  temperature 
at  sampling  conditions,  ma\  be  used  for  the 
probe  Examples  of  such  matenals  are 
aluminum,  copper,  quartz  glass,  and  Teflon. 

21.2  Pump  A  one-wa\  squeeze  bu'b  or 
equivalent,  to  transport  the  gas  samjle  to  the 
analyzer 

2.2  Integrated  Sampling  (Figure  3-:|. 

2.2.1  Probe  Same  as  in  Section  21.1 

2.2.2  Condenser  An  air-cooled  or  water- 
cooled  condenser,  or  other  condenser  no 
greater  than  250  ml  that  will  not  remove  Oj. 
COj.  and  Nj,  to  remove  excess  moisture 
which  would  interfere  with  the  operation  of 
the  pump  and  flowmeter 

2.2.3  Valve.  A  needle  vaUe  to  adjust 
sample  gas  flow  rate 

2.2.4  Pump,  A  leak-free,  diaphragm  tv'pe 
pump,  or  equivalent,  to  t-i-ansporl  sample  gas 
to  the  flexible  bag  Install  a  small  sur^e  tank 
between  the  pump  and  rate  meter  to 
eliminate  the  pulsation  effect  of  the 
diaphragm  pump  on  the  rotameter, 
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Figure  3  1     Grab  sampling  train. 
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U.3  Rate  M«ler  A  rolam»'ter  or  squivalant 
r«l»  m«t«r  capable  of  mi-mu'ti))  flew  rata  to 
within  2  percent  of  ih<?  ii-iei  ir.)  flow  rate  A 
flow  rate  rannie  of  MX)  to  KXX)  cc/mln  !• 
•  u(0|r«ited 

2  ^n  Hfxidif  Hmk    Any  \mk  frfe  plastic 
(i"g     Ii-iliiir   Mvlrtr    Ii-nnn]  or  plaatic-coalrd 
alummuni  ,<•  if    iilununircil  Mnylar)  bag.  or 
equivHienI    hiiv  m^  h  i  rtpm  i^v  <  iinsulpnl  with 
lhi«  •«»li»<  Ifvt  flow  rnle  an.i  Mnf  Icnxlh  iif  'he 
leil  nin    A  i  Hpdi  ily  in  Ihr  rHnut-  of  5^  to  *l 
lili»r«  i«  •umjfiiii'il    To  irHH  I  he(  K  ihr  tmu 
(  unn»'<  t    t  'o  '1  Wti'fr  rTwiiiofn»-!rr    rffiti 
preisuruf  'hr  S.i»i  'o  S  '  '  )><    m  m(  )    J  lo  4 
in   Hi(l|    'Voow  'o  •1.1-1, 1  lor  10  minu!i'<    Any 
(luplm  ••tiit'iil  >i\  'hf  vMi'i-r  mrtnuriu'trr 
iniluaiHi  d  IphK    An  riiirni.iluc  Iciik  i  h«'i  k 
mc'hiHt  n  111  pr>"H'irwc  'hi*  S^x  lo  ^  'o  10  '  ni 
'> .  4    I!     11,11  ^nd   I,  '  IV*  'ii  tuiu!  ov  i-n;  uhl 
\  .Ifll.tiHit  Srt^  iriilii  ll^•'l  H  ;e.iii 

2  2  ■■  ("Tctiurf  (.rtiiK-'     \  w, I'. T  (',!••. I  I     ','..• 
mannnu'ifr    or  t'.juu  loo  '       !    I'iou!    «'  _'•!  ,1^ 
In),  for   'hf  '''.■», 'Mf   ;irt)(    .-in      hrr  k 
2  J  M  V  1.  ii  .III  I  ■•i>iK«'    A  iiirri  iiry 
manoinioiT      ;  f,,  nvalent.  of  al  leatl  ^00  mm 
(30  m  I  Mk  for  ihf  lamplirvg  tram  leak  check 

2.3  Andlytii   An  Oraat  or  Fynte  type 
comhiMiton  Kds  analyier  For  Oraat  and 
Kynir  iinrflyrer  maintenance  and  operation 

pr, !ur»'»   'ollnw  ih*"  initructlona 

II',  ,iiniii,-   ,!.■,!  (ly  Ihr  manufacturer,  unleaa 
othrrw  tr  4, >i*ciried  herein. 

.)   '.     ^  ■     'o/nf.  Crab  Sampling  and 
\   .    ',■.!'    ■     .r'i.Tp  .1  1  The  tampling  point 
I,  'hi"   !  ,   '  <t  i;.  >'iiher  be  at  the  centroid  of 
''■(•  I  r'>«»  »••!  lion  or  at  a  point  no  rioaer  to  the 
wcilli  ihdn  1  11)  m  (;l :»  ft)  unlea*  otherwise 
<;•••(  ifled  by  the  Admmialrator. 

I  2     Set  up  the  e<)uipinent  at  ahown  in 
I-  i<iire  }-l.  making  sure  all  connectloni  ahemt 
ol  the  analyier  are  tmhl   If  an  Oraat  analyzer 
It  used.  It  It  r«>(ommrniJ>-il  ihat  the  analyzer 
be  leak  i  In-,  ki-,l  ',y  followmu  Ihn  prtjcrdurf 
In  Secliiin  H   '1    vM-ver  the  le.id  <  hi*<  k  n 
opitonal 

3..!  Place  the  protie  m  ihr  slack,  with  the  lip 
nf  the  pmt^e  positioned  al  the  sampling  point; 
pur)(e  the  sampling  line  l»n){  enoiixh  lo  allow 
al  least  five  exi  hdn^es  Drdw  a  sample  Into 
the  analyzer,  and  immeiimii-ly  unrflyie  it  for 
percent  COi  and  pvrteni  (  >i    I  l.-'.-rni  i,,    t  f 
percentage  of  ihe  ^a»  ihdt  m  \i  i;  ,!  i  i  '  •  v 
aubtracting  the  sum  of  the  pi"  ■■ ;'  i  i  s  i     I 
percent  Oi  from  100  percent  Ld.i\...i:f  ;.;e 
dry  molecular  weight  as  Indicated  In  Section 
72 

.14     K.'pf.i!  'hi>  ndiiiplinx  xndlysls.  and 
CalculHiion  pr'H  edirvn    ii  '  '  'hi"  oi"\ 
molecuUr  weixhln    it    ir.i,   ""■■f  ti' i'    t<imples 
differ  from  iheir  mi-dn  fi^  ri,)  iiuiri-  ihan  0.3  g/ 
g  mole  1(1  I  Iti    !f)  molfi     Xv  iT.i«e  'heie  Ihree 
molei  lildr  w^•l^hl».  dl'.,l  '••;',   r'   I  hi'  '"h  ,;■•,  'o 
the  nedre«i  0  1  )j  n  mini-    o;  .'     .om.i.r 

4.    Sinjth  Point.  Iiilifj(ralifd  Suint)iiii^  and 
Analytical  Procmlun  4  1  The  sampling  point 
in  the  duct  shall  be  located  as  specified  in 
Se«  tion  3  1 

4  2     Leak  check  (optional!  ihe  flexible  bd^ 
•II  in  Section  2.2.8.  Set  up  the  equipmeni  da 
«hown  in  Kigure  J-2.  just  before  sdmplinn. 
Ii'.ik  <  h«(Ji  (optional)  the  train  by  pUiinM  a 
V  11  uiim  gauge  at  the  condenser  inlet,  pullinx 
rt  v,ii  uum  of  al  least  2M  mm  Vlg  (10  in  MmI 
plujgjmg  ihf  Duilel  at  the  quu  k  disconnect 


and  then  turning  off  the  pump  The  vdi  uum 
ihouicl  remain  sldble  for  «i  least  0  5  minute 
Kvdi  ulde  ihe  flexible  bag  (ionnecl  the  prot>« 
and  pldi  e  il  in  the  slgLk,  with  the  lip  of  the 
prtibe  piisilioned  al  Ihe  tampiing  point,  purge 
the  ndrnplmji  line   Next,  conned  the  bag,  and 
mrtke  lure  ihdl  all  tonneclions  are  light 

4  i     Sample  al  a  constant  rate  TTie 
idiTipling  nin  should  t>e  simullaneous  with, 
ami  for  ihe  same  total  length  of  time  as   the 
pollutant  emiisHin  rate  iletprmination 
(.olleclion  of  al  leasl  30  liters  |1  00  fl.1  of 
sample  gai  is  recommended,  however 
smaller  volumes  may  be  i ollei  ted,  if  desired 

4  4     Obtain  one  inlegrMled  flue  ji<is  sample 
during  ea(  h  pollulant  emmmn  rale 
detennination   Wilhin  fl  hours  nfter  the 
sample  is  tdken,  analyze  it  for  percent  COi 
and  pen  enl  i\  using  either  an  Orsat  dnalyzer 
or  Kynle  type  combustion  khs  dnnlyier   If  an 
Orirtt  analyzer  is  used    it  is  recommended 
thd!  ( >rsat  leak  i  hei  k  di'Si  nfied  in  Set  turn  ft, 
tie  pwrformed  fiefore  this  iletemundtuin, 
however   the  i  hei  k  IB  opti.uidl   Determine  the 
[i.T,  i'i;!d«e  of  Ihe  gas  ihdl  i»  \i  and  CO  by 
<,.Mr.ii  'ing  the  »um  of  the  pert  ent  V(\  dful 
pertent  Ot  from  KM)  pertent   (^dlr ul.ite  the 
dry  moleiular  weight  as  inilu.ated  in  S«'i  tmn 
72. 

4  5     Repeal  the  aniil>nis  .ind  i  alt  uldlion 
prcM  etiures  until  the  iniliv  uiudl  dry  molecuUr 
weights  for  any  three  andU^es  differ  from 
their  mean  by  no  more  thdn  0  J  g,'«  mole  (0  3 
lb/lb  mole!    Average  these  three  molet  uUr 
weights  and  report  the  results  to  the  nearest 
()  1  g,  g  mole  (0  1  Ib/lbmolo) 

5  Multi  Point.  Inti^ratf^l  Sampling  and 
.\nalvtuo'  l*r^^rii:,rf   S\  I 'niess  otherwise 
speciHed  by  the  .Adminihtrdtor  a  nnnimum  of 
einhl  traverse  (min's  shall  tie  used  for  cin:ular 
slai  ks  having  iliamelers  less  than  0  fll  m  (24 
In  I   a  minimum  of  nine  shdil  be  used  for 
re<-!dn)(iilrtr  sImi  ks  hdvinx  en'jiydlenl 
diameters  less  than  0  HI  m  124  in  I,  and  a 
minimum  i-d  12  fraverse  points  shall  be  used 
for  all  other  lases   The  traverse  poinis  shdll 
be  lotated  at  cording  to  Melhixi  1   The  use  of 
fewer  points  is  subject  lo  approval  of  the 
Adniinistralor 

5  2     Follow  the  procedures  outlined  in 
Sections  4  2  through  4  S  except  for  the 
following  Traverse  all  sampling  points,  and 
•ample  at  each  point  for  an  equal  length  of 
lime  Record  sampling  data  as  shown  in 
Figure  3-3 
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ti      ..('.^A  c  ,''f',  A  /','iK  I'iiurv  '\'r  Onal 
Analyzer  Mm.nx  ,in  Orsai  dn.ilvzer 
freijuenllv  r,!  .si's  il  to  leak   Therefore,  an 
(  Irs  i!  .1'  I, , .'."  ihoio.i  t>e  thorougly  lead 


t  becked  on  site  before  the  flue  gas  sample  is 
intrt)du(  ed  into  it  The  prticedure  for  leak 
checking  an  Orsat  analyzer  la  as  follows 

6  1     Bring  the  liquid  level  in  each  pipette 
up  to  the  reference  mark  on  the  capillary 
tubing,  and  then  close  the  pipette  stopcock 

6  2     Raise  the  leveling  bulb  sufficiently  to 
bnng  the  confining  liquid  meniscus  onto  Ihe 
graduated  portion  of  the  burelte.  and  then 
close  the  manifold  stopcock 

6  3     Record  the  meniscus  position 

8  4     Observe  the  meniscus  in  the  burette 
and  the  liquid  level  in  the  pipette  for 
movement  over  the  next  4  minutes 

6  5     For  the  Orsat  analyzer  lo  pass  the 
leak  uhet.k.  two  condititins  must  be  met: 

6  5  1     The  liquid  level  in  each  pipette  must 
not  fall  below  Ihe  bottom  of  the  capillary 
tutnng  during  this  4-minule  interval 

B  5  2     The  meniscus  in  the  burette  must  not 
change  by  more  than  0  2  ml  dunng  this  4- 
minute  interval 

8  6     If  the  analyzer  fails  the  leak  check 
prticedure.  check  all  rubfier  connections  and 
stopcocks  to  determine  whether  they  might 
be  the  cause  of  Ihe  leak    Oisdssemtile.  clean, 
and  regri'dse  leaking  st>ipi:otks   Replace 
leaking  rubber  i  onnet  tions  ,^fter  the 
analyzer  is  reassembled,  repeat  the  leak 
check  procedure 

7  Calculnlums 

7 1     Nomenclature 
M<     Dry  moiecluar  wpisht  g/gmole  (Ib/lb- 

moli'l 
'^COj  =  Percent  COi  by  volume   dry  basis. 
*C)>  =  Percent  Vh  by  volume  dry  basis 
%(;0=  Percent  CO  by  volume,  dry  basis 
%N,     Percent  N,  by  volume,  dry  basis 
0  2a()     Molecular  weight  of  Ni  or  CO  divided 

by  KK) 
0  320  --  Molecular  VNi'iKht  of  (h  divided  by 

100 
0  44t)-  Molecular  weight  of  (.^.\  divided  by 

ion 
7  2     Dry  Molecular  Weight   Use  F.iiudliori 
3-1  to  calculate  the  dry  molecular  weij^ht  of 
the  stack  gas 

M«-  0  440('»bCO,)  >  0  320(%O,l 

+  0  280(%Ni-i%COl  Fxi  3  1 

Note:  The  abtive  equation  dtves  not 
( iinsiijer  argon  in  air  (about  0  9  percent, 
mtilei  iihir  weight  uf  19  91   A  negative  error  of 
about  0  4  percent  is  introduced  The  tester 
may  chcKise  to  include  argtm  in  the  analys.s 
using  priK:edures  subject  to  approval  of  the 
Administrator 
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9  Appendix  A  is  aaoended  by  adding 
Method  3B  to  read  aa  foUowa: 

Method  SB— Gm  Analyab  far  the 
DetenaiBatiaa  of  Rmiaeioii  Rate  Cotractkm 
Factor  or  Encaea  Air 

1  Applicability  and  Principle.  1.1 
AppHcabilify 

1.11     This  method  is  applicable  for 
deteraimng  carbon  dioxide  (CX)i),  oxygen 
(Oj),  and  carbon  monoxide  (CO) 
concentrations  of  a  sample  hoai  a  gas  stream 
of  a  foaail-fuel  combustion  process  for  excess 
air  or  emission  rate  correction  factor 
calculations, 

1,1.2    Other  methods,  as  well  as 
modirications  to  the  procedure  described 
herein,  are  also  applicable  for  all  of  the 
above  determinations.  Examples  of  specific 
methods  and  modirications  include:  (1)  a 
multi-point  eampling  method  using  an  Orsat 
analyzer  to  analyze  individual  grab  samples 
obtained  at  each  point,  and  (2)  a  method 
using  CO»  or  Oi  and  stoichiometrk: 
calculations  to  determine  excess  air  These 
methods  and  modifications  may  be  used,  but 
are  subject  to  the  approval  of  the 
Administrator.  US.  Elnvironmental  Protection 
Agency  (EPA). 

11.3     Note:  Mention  of  trade  names  or 
specific  products  does  not  constitute 
endorsement  by  EPA. 

1.2     Pnnciple.  A  gas  sample  is  extracted 
from  a  stack  by  one  of  the  following  methods: 
(1)  Single-point,  grab  sampling:  (2)  single- 
point  integrated  sampling;  or  (3)  multi-point, 
integrated  sampling.  The  gas  sample  is 
analyzed  for  percent  COi.  percent  Oi.  and.  if 
necessary,  percent  CO.  An  Orsat  analyzer 
must  be  used  for  excess  air  or  emission  rate 
correction  factor  determinations. 

2.  Apparatus 

The  alternative  sampling  systems  are  the 
same  as  those  mentioned  in  Section  2  of 
Method  3. 

21     Crab  Sampling  and  Integrated 
Sampling  Same  as  in  SecUons  2.1  and  2.2, 
respechvely.  of  Method  3. 

2,2     Analysis. 

An  Orsat  analyzer  only.  For  low  COi  (less 
than  4,0  percent)  or  high  Oi  (greater  15.0 
percent)  concentrations,  the  measuring 
burette  of  the  Orsat  must  have  at  least  0.1 
percent  subdivisions.  For  Orsat  maintenance 
and  operation  procedures,  follow  the 
instructions  recommended  by  the 
manufacturer,  unless  otherwise  speciriea 
herein, 

3,  Procedures 

Each  of  the  three  procedures  below  shall 
be  used  only  when  specified  in  an  applicable 
subpart  of  the  standards.  The  use  of  these 
procedures  for  other  purposes  must  have 
speufic  pnor  approval  of  the  Administrator. 

Note, — A  Fynle-type  combustion  gas 
analyzer  is  not  acceptable  for  excess  air  or 
emission  rate  correction  factor 
determinations,  unleaa  approved  by  the 
Administrator.  If  both  percent  OOi  and 
percent  Oi  are  measured,  the  Analytical 
results  of  any  of  the  three  procedures  given 
below  may  also  be  used  for  calculating  the 
dry  molecular  weight  (see  Method  3), 


3.1     Single-Point.  Crab  Sampling  and 
Analytical  Procedure. 

3.1.1  The  sampling  point  in  the  duct  shall 
be  as  described  in  Section  3.1  of  Method  3. 

3.1.2  Set  op  the  equipment  as  shown  in 
Figure  3-1  of  Method  3.  making  sure  all 
concentrations  ahead  of  the  analyser  are 
tight.  Leak  check  the  Orsat  analyzer 
according  to  the  procedure  described  in 
Section  e  of  Method  3.  this  leak  check  is 
mandatory. 

3.1.3  nace  the  probe  in  the  stack,  with  the 
tip  of  the  probe  positioned  at  the  sampling 
point  purge  the  sampling  line  long  enough  to 
allow  at  least  five  exchanges.  Draw  a  sample 
into  the  analyzer.  For  emission  rate 
correction  factor  determinations,  immediately 
analyze  the  sample,  as  outlined  in  Sections 
3.1.4  and  3.1.5,  for  percent  COi  or  percent  O, 
If  excess  air  is  desired,  proceed  as  follows: 
(1)  Immediately  analyze  the  sample,  as  in 
Sections  3.1.4  and  3.1.5.  for  percent  CO,.  O,, 
and  CO.  (2)  determine  the  percentage  of  the 
gas  that  is  Nj  by  subtracting  the  sum  of  the 
percent  COi.  percent  Oj,  and  percent  CO 
from  100  percent  and  (3)  calculate  percent 
excess  air  as  outlined  in  Section  4.2. 

3.1.4  To  ensure  complete  absorption  of 
the  COj.  Ol,  or  if  applicable,  CO,  make 
repeated  passes  through  each  absorbing 
solution  until  two  consecutive  readings  are 
the  same.  Several  passes  (three  or  four) 
should  be  made  between  readings.  (If 
constant  readings  cannot  be  obtained  after 
three  consecutive  readings,  replace  the 
absorbing  solution.) 

Note. — Since  this  single-point  grab 
sampling  and  analytical  procedure  is 
normally  conducted  in  conjunction  with  a 
single-point  grab  sampling  and  analytical 
procedure  for  a  pollutant  only  one  analysis  is 
ordinarily  conducted.  Therefore,  great  care 
must  be  taken  to  obtain  a  valid  sample  and 
analysis.  Although  in  most  cases,  only  COj  or 
Ol  is  required,  it  is  recommended  that  both 
COj  and  Oj  be  measured,  and  that  Section  3.4 
be  used  to  validate  the  analytical  data. 

3.1.5  After  the  analysis  is  completed,  leak 
check  (mandatory )  the  Orsat  analyzer  once 
again,  as  descnbed  in  Section  6  of  Method  3. 
For  the  results  of  the  analysis  to  be  valid  the 
Orsat  anaylzer  must  pass  this  leak  test  before 
and  after  the  analysis. 

3.2    Single-Point  Integrated  Sampling  and 
Analytical  Procedure. 

3.2.1  Vtxe  sampling  point  in  the  duct  shall 
be  located  as  speafied  in  Section  3,1,1 

3.2.2  Leak  check  (mandatory)  the  flexible 
bag  as  in  Section  2.2.6  of  Methcid  3,  Set  up  the 
equipment  as  shown  in  Figure  3-2  of  Method 
3,  just  before  sampling,  leak  check 
(mandatory)  the  tram  as  descnbed  in  Section 
4.2  of  Method  3, 

3.2.3  Sample  at  a  constant  rale,  or  as 
specified  by  the  Administrator,  The  sampling 
run  must  be  simultaneous  with,  and  for  the 
same  total  length  of  time  as,  the  pollutant 
emission  rate  determination.  Collect  at  least 
30  hters  (1.00  ft  *)  of  sample  gas.  Smaller 
volumes  may  be  collected,  subject  to 
approval  of  the  Administrator. 

3.2.4  Obtain  one  integrated  flue  gas 
sample  during  each  piollutant  emission  rate 
determination.  For  emission  rate  correction 
factor  determination,  analyze  the  sample 
within  4  hours  after  it  is  taken  for  percent 


COi  or  percent  O?  (as  outlined  in  Sections 
3.2.5  through  3.2.7)  The  Orsat  analyzer  must 
be  leak  checked  (see  Section  6  of  Method  3| 
before  the  analysis.  If  excess  air  is  desired, 
proceed  as  follows,  (1)  Within  4  hotir*  after 
the  sample  is  taken,  analyze  it  (as  in  Sections 
3.2.5  through  3.2.7)  for  percent  CO,  Oj  and 
CO;  (2)  determine  the  percentage  of  tit  gat 
that  IS  N,  by  subtracting  the  sum  of  the 
percent  CCX.  percent  O,  and  percent  CO 
from  100  percent  and  (3]  calculate  percent 
excess  air,  as  outlined  in  Section  4^ 

3.2.5  To  ensure  complete  abnorption  of 
the  COi,  Ol.  or  if  applicable.  CO  follow  the 
procedure  descnbed  in  Section  3  1.4 

Note. — Although  in  most  instances  only 
COi  or  Oj  is  required,  it  is  recommended  that 
both  COs  and  Oj  be  measured  and  that 
Section  3.4.1  be  used  to  validate  the 
analytical  data. 

3.2.6  Repeat  the  analysis  unul  the 
folloviing  criteria  are  met: 

3.2.6.1  For  percent  COj.  repeat  the 
analytical  procedure  until  the  results  of  any 
three  analyses  differ  by  no  more  than  (a)  0.3 
percent  by  volume  when  CO-  is  greater  than 
4.0  percent  or  (b)  0.2  percent  by  volame  when 
COi  is  less  than  or  equal  to  4,0  percent 
Average  three  acceptable  values  of  percent 
COj.  and  report  the  results  to  the  nearest  0.1 
percent, 

3.2.6.2  For  percent  Oj,  repeat  the 
analytical  procedure  until  the  results  of  any 
three  analyses  differ  by  no  more  than  (a  I  0l3 
percent  by  volume  when  Oj  is  less  than  \hJO 
percent  or  (b)  0,2  percent  by  volume  when  Oj 
IS  greater  than  or  equal  to  15,0  percent 
Average  the  three  accep'bble  values  of 
percent  O,.  and  report  the  results  to  the 
nearest  0.1  percent. 

3.2.6.3  For  percent  CO.  repeat  the 
analytical  procedure  until  the  results  of  any 
three  analyses  differ  by  no  more  than  0.3 
percent  Average  the  three  acceptable  values 
of  percent  CO.  and  report  the  results  to  the 
nearest  01  percent 

3.27     After  the  analysts  is  completed  leak 
check  (mandatoryl  the  Orsat  analvTPr  once 
again,  as  descnt)ed  m  Section  6  of  Method  3 
For  the  results  of  the  analysis  to  be  valid  the 
Orsat  analyzer  must  pass  this  leak  lest  t)efore 
and  after  the  analysis 

3.3  Multi  Point.  Integrated  Sampling  and 
Analytical  Procedure 

3,3  1     The  sampling  pomtf  shall  be 
determined  as  specified  in  Section  5J  of 
Method  3, 

3,3,2    Follow  the  procedures  outlined  in 
Sections  3,2,2  through  3,2  7.  except  for  the 
following:  Traverse  all  sampling  points  and 
sample  at  each  point  for  an  equal  length  of 
time.  Record  sampling  data  as  shown  in 
Figure  3-3  of  Method  3 

3  4     Quality  Control  Procedu.'vs, 

3  4  1     Data  Validation  W  hen  both  CO,  and 
O,  Are  Measures  Although  in  most 
instances,  only  CO,  or  O,  measurement  it 
required,  it  is  recommended  that  both  CO, 
and  O,  be  measured  lo  provide  a  check  on 
the  quality  of  the  data.  The  following  quahty 
control  procedure  is  suggested 

Note. — Since  the  method  for  validating  the 
CO,  and  O,  analyses  is  based  on  combustion 
of  organic  and  fossil  fuels  and  dilution  of  the 
gas  stream  with  air,  this  method  does  not 
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.ipp!',  iii  «nuri  ft  !h<ii  1 1 1  H<"mi>v»  COi  or  Ot 
'hriMixh  [iriM  etno*  other  than  uimbuilion.  (2) 
n>lil  I  )i  If  H    tn  vijf-n  priru  h  men  1 1  and  N,  in 
prn(x)rtiii(  <   l!!!«Tf  ii!  from  lh«i  of  mr   (3|  add 
((),  Irjl     .  rnii-ii!    ir  iimr  k;ln»!   or  (4|  havr  on 
f'.ii-l  fat  lur   h  ,.  \  .i;  ii>«  ntiiainahlc  |p  n 
!•<  Irrmflv  V  sridl'ii' vx*!i!f  muf'.irril  Thi» 
mrthi'il  vuli.UiHt  ihr  mra!«iir«d  protxifMiina 
lit  (  ( ),  .i.'iil  (  ),  fiT  f\ii«l  •',[»•   hul  'he  mfih(M] 
A.,.-t  MM'    U-'f  <  »,ini;Hr  Ai:  .'ion  r»'»ijltinH  frcm 
!c.im    l,i"'iK    ir  ilVr  «>iri>;';<-    nilei  tnin    Thr 
nif'hml    s  ripfiiii  rt''if  't  i<i:t'(i1»«»  coilrfted 
ilowrimrj-mn    il  (H.)«i  iinie  or  .ime«ton««  flue 
Dti>  detulfunia'ion  unils  «■  'he  (  ( >t  addm!  or 
remo\e<l  fnim  'he  i(ai  fiream  ii  not 
tignifli  Hill  in  reiatKin  li'  !he  total  CO» 
<  one  enira'ioii    T'le  I  (  ),  i  i>n(  enlrationi  from 
other  'W'"*    ''  "  r'l'.thrr^  nmnn  oni\  water  OC 
'irtni.    liurr-v     rtn  (>e  «i)<n:fu  an'lv  affei  led  and 
vsoii.il  '••ii'liT  the  y\  i.hei  k  mitum«ll\   .mi-f'.. 

MM      I  ri;,   .  rtV  a  fuel  factor.  K,.  uiinR 
lh«  folliiwiiix  ••midMon 


%CO,-(«d|)-%CO,  ♦  %CO 

%0,-(adil-*0,    OS^CO 

wher« 

*CO  -  Percent  CO  by  volume   dr>-  hasi« 

3  4  12     Comparr  the  ':ali  ulaled  K.  factor 
with  tl-.e  exp«M  ted  K,  valuei   The  following 
tahle  may  im  u»fd  in  eitahliihinK  acceptable 
ranKea  for  the  ex^xnted  F,  if  the  fuel  hems 
buiTie<)  II  Known   When  fueli  are  burned  in 
(omhina'ioni.  cau  ulale  the  combined  fuel  F, 
and  F,  fa(  lorn  jai  defined  in  Methtni  I'll 
aiioniinjj  to  the  proci-dure  in  Method  14 
Set-tion  i  Z  3  Then  raicuate  the  F.  factor  a» 
follow  I 


oaooFa 

f^  F^i  31V-2 
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1lOb>P«rcenl  Ot  by  volume  dry  bagu 
HCOtaPtrcant  CO.  by  volume,  dry  basm 
200«Percenl  Oi  by  volume  in  ambu-nt  air 
If  CO  II  preienl  in  quanliliei  meaiurabif  b> 
ihii  melhixl   ad|u«l  ttM  O,  and  CO,  valuei 
befon*  (>«>rfomiiii||  th«  calcuUtioo  (or  F,  •• 
followt 
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No<».  — The  equation  above  aiaumei  that 
iimbicri'  mr  ii  u»ed  at  the  lourte  of  C),  and 
■h»i'  ihr  fuel  do«i  not  contain  appreciable 
.iiiioijiiii  of  \,  (ai  do  coke  oven  or  tilmt 
f  ifrtiu  >•  ^ini'Hl   For  those  cane*  when 
.HHiriv  i.iliif  riiuouiitu    if  \,  rire  preient  (coal. 
>.i;    din!  n. 111. nil  n.i»    I  i  mo'  >  niil.iin 
,i(ilirf(  iiiliii-  rtinnuiiiii  of  N,|  or  when  oxygen 
rnrii  hnu-iii  la  u»ed.  aUfrnntive  melhoda. 
H  ri|i'i  <  'ii  .ipproval  of  Ihe  Adminiitralor.  are 
r>-niiirfd 
1  H:blu)){mphv 
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40  CFR  P»r\  60 

I  AO-f  RL-3&30-6 1 

Standards  o4  P*rformar>c«  for  New 
Statlor^ry  Sourc** 

AO«MCv:  F.nviruniTifntal  Protection 
A^.-iu  V  I  HI' A I 

ACT10M:  >>r  ipiiMfd  rule  and  notice  of 

putilii   hi'iirin^ 


BUMMANy:  The  purpost-  of  this  propost- d 
rule  iH  five-fuld  (11  Rt-quire  (as  opposed 
to  beinjj  an  option)  the  monilonnj^  of 
sulfur  didxide  (S(.>,)  m  gases  discharged 
into  the  atmosphere  from  the 
combustion  of  fuel  Rases  or.  as  an 
alternative,  the  monitonnR  of  hydrogen 
sulfide  fl,S|  in  fuel  sases,  \2]  delete  the 
mention  of  (-onlrollms  S<)i  after 
combustion  of  fuel  Rases:  (3)  delete  the 
monitonns  requirement  of  HiS  in  Rases 
discharged  into  the  atmosphere  from 
Claus  sulfur  recovery  plants,  but  require 
the  monitonnR  of  total  reduced  sulfur 
(TRS)  compounds  usinR  TRS  continuous 
emission  monilonng  systems  (CFIM's]  or 
SO,  CK-MS  8  after  oxidizinR  the  TRS 
compounds  to  SO,.  (4)  add  Performance 
Spei  ification  (PS)  ?  for  H,S  CEMSs  to 
.•\ppendix  B  of  this  part,  and  (5)  clarify 
iinibiHiiities  in  the  existinR  regulations 
\,1  iif^'i  !cfl  fuel  RHs  rombu.Htion  devices 
I'll!  I  iHiis  plants  in  petroleum  refineries 
.  ,'  ir,  >  'n  Subpart  I  of  4^1  CVR  Part  ftO 
i.\  .,  *if  rf!j!)ired  to  install  and  operate 
(  FMS  s  within  1  vi'.tr  of  the 
(ifi  inuilKii'iim  .i,i'>'    Ihcsc  m(initiiriii« 
requiremenlH  art-  not  new    bii'  pre\ious 


3  4  1     Calculated  F.  values,  beyond  the 
acceptable  rangei  ihown  in  Ihii  table  should 
be  invettisaied  before  accepting  the  teit 
reiulti  For  example,  the  strength  of  Ihe 
lolutioni  in  the  gai  analyier  and  the 
analyiing  techniL,ue  should  be  checked  by 
•amplinn  and  analyiinfi  a  known 
concentration,  luch  ai  air.  the  fuel  factor 
should  be  reviewed  and  venfied  An 
acceptability  ran^e  of  1  12  percent  is 
appropriate  for  the  F„  factor  of  mixed  fuels 
with  varidble  fuel  ratios  The  level  of  the 
emission  rale  relative  to  the  compliance  levpl 
•hould  be  considered  in  determining  if  a 
relesi  ii  appropnale.  i.e.;  if  •►'*  measured 
emisiioni  are  much  lower  or  much  greater 
than  the  compliance  limit,  repetition  of  the 
test  would  not  significantly  change  Ihe 
compliance  itatus  of  the  source  and  would  be 
unnecessarily  time  consuming  and  costly 

4  Calculations 

4  1     Nomenclature  Same  as  Section  5  of 
Method  3  with  the  addition  of  the  following: 
%HA  =  FVpcent  excess  air 
0  2fi4  --  Ratio  of  O,  to  N,  in  air.  v/v. 

4  2     Percent  F.xcess  Air  Calculate  the 
present  excess  air  (if  applicable)  by 
substituting  the  appropriate  values  of  percent 
O,  .  CO  and  N,  (obtained  from  Section  3  13 
or  3.2  4)  into  Equation  3B-3 


F.q   3B-3 


U,S  and  TRS  CEMS  installations  were 
continRent  upon  the  Agency's 
promulRation  of  PS's. 

A  public  heannR  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  rule 

DATCS:  Conmwiits.  Comments  must  be 
received  on  or  before  May  15.  1989. 

Public  Hearing  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  March  22,  1989,  a  public 
hearing  will  be  held  on  April  17. 1989, 
beRinning  at  10:00  a.m.  Persons 
interested  in  attending  the  heanng 
should  call  Foslon  Curtis  at  (919)  541- 
1063  to  verify  that  a  hearing  will  be  held 

Hfqut'st  to  Spf'uk  at  Hearing  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  March  22.  1989. 

ADOncUIS:  Ctinimt'nts.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to  Central  Docket  Section 
(lJv-131).  Attention  Docket  Number  A- 
88-24.  r  S.  Envirnnmental  Protection 
Agency,  South  Conference  Center  Room 


4.  401  M  Street,  SW.,  Washington,  DC 
20480. 

Public  Heanng.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA's  Emission  Measurement 
Laboratory,  Research  Triangle  Park. 
North  Carolina.  Persons  interested  in 
attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify 
Foslon  Curtis,  Emission  Measurement 
branch  (MD-19),  Technical  Support 
Division,  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-1063. 

Docket.  Docket  No.  A-88-24. 
containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  3-30  p.m.,  Monday  through 
Friddv.  at  EPA's  Central  Docket  Section, 
South  Conference  Center,  Room  4,  401  M 
Street.  SW.,  Washington.  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Foston  Curtis  or  Roger  T.  Shigehara, 
Emission  Measurement  Branch  (MD-19), 
Technical  Support  Division.  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  number  (919)  541-1063. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Rulemaking 

The  present  monitoring  requirements 
for  fuel  gas  combustion  devices  under 
§  60.105(a)  (3)  and  (4)  allow  the  options 
of  monitoring  SO,  after  fuel  gases  are 
combusted  or  monitoring  HjS  in  the  fuel 
gases.  Since  October  6,  1975  (40  PR 
46250),  affected  facilities  choosing  to 
monitor  H2S  in  the  fuel  gases  have  been 
exempted  from  the  monitoring 
requirements  of  §  60.105(a)(4)  because 
PS's  for  HjS  CEMS  s  had  not  been 
established.  This  rulemaking  proposes 
to  amend  the  emission  monitoring 
requirements  to  end  this  exemption.  The 
effect  of  this  rulemaking  will  be  to 
require  affected  facilities  to  monitor  SOj 
after  fuel  gas  combustion  or,  as  an 
alternative.  H2S  in  the  fuel  gas. 

When  fuel  gases  are  burned  in  a 
combustion  device,  the  HjS  is  converted 
to  SO,.  The  resulting  SO,  concentration 
is  substantially  less  than  the 
corresponding  HjS  in  the  fuel  gas  due  to 
dilution  from  added  combustion  air.  The 
amount  of  dilution  air  required  for 
complete  fuel  gas  combustion  hinges 
upon  the  makeup  of  fuel  gas  components 
(primarily  hydrogen  and  hydrocarbons) 
and  their  stochiometric  need  for  oxygen. 
The  EPA  investigated  a  number  of 
typical  fuel  gas  compositions  and  their 
combustion  products  and  determined 
that,  at  zero  percent  excess  air,  the 


concentration  of  SOj  formed  from 
combusting  fuel  gas  containing  HjS  at 
the  standard  level  [162  ppm)  ranged 
from  9  to  25  ppm  with  the  majority  of 
values  between  15  and  20  ppm.  TTiis 
agrees  with  the  15-  to  20-ppm  SOj  level 
noted  in  the  Background  Document  to 
the  proposed  petroleum  refineries 
standard. 

Realizing  the  complexity  of 
establishing  the  SOj/HjS  equivalency 
on  a  case-by-case  basis,  EPA  has 
selected  20  ppm  to  represent  the 
compliance  level  for  SOj.  In  addition, 
rather  than  requiring  monitoring  of  the 
effluent  after  each  combustion  device, 
EPA  is  allowing  the  monitoring  of  SOj 
after  only  one  of  the  combustion  devices 
as  long  as  that  one  location  accurately 
represents  the  fuel  gas  being  burned  by 
all  of  the  combustion  devices. 

During  1978  and  1982,  EPA  conducted 
evaluations  of  H,S  CEMS's  and 
concluded  that  acceptable  H,S  CEMS's 
were  not  available  (see  Section  4  of  PS 
7).  However,  a  State  at;?ncy  and  a  local 
agency  reported  that  H,S  CEMS's  have 
been  installed  under  their  jurisdiction 
that  are  operating  satisfactorily. 
Certification  test  reports  that  have  been 
submitted  for  Agency  review  indicate 
that,  at  least  in  these  cases,  acceptable 
CEMS  accuracy  and  calibration  drift  are 
attainable.  Other  data  from  regulatory 
agencies  have  shown  varying  degrees  of 
success  in  certifying  and  auditing  HjS 
CEMS's.  Most  of  these  data  were  taken 
from  HjS  CEMS's  of  the  same  type,  and 
instrument  performance  appears  to  be 
linked  to  operator  and  maintenance 
proficiency.  Thus,  EPA  had  decided  to 
allow  the  use  of  H,S  CEMS's  for  fuel 
gases  as  an  alternative  to  SO,  CEMS's 
for  combusted  fuel  gases.  For  this 
purpose,  PS  7  is  being  proposed. 

In  reviewing  the  regulations,  EPA 
determined  that  the  option  of  controlling 
SO,  after  combusting  the  fuel  gases  was 
not  being  used.  Also,  this  option  does 
not  appear  to  be  an  economically 
feasible  alternative  for  future 
consideration.  Therefore,  mention  of  this 
control  option  is  being  deleted  from  the 
regulation.  This  action,  however,  does 
not  prohibit  the  use  of  such  control 
devices.  In  the  future,  sources  that 
desire  to  bum  fuel  gases  containing  H2S 
in  excess  of  230  mg/dscm  and  control 
the  resulting  SO,  emissions  may  petition 
the  Administration  for  an  alternative 
compliance  demonstration. 

Hydrogen  sulfide  and  TRS  emitted 
from  Claus  plants  are  regulated  by 
standards  set  at  10  and  300  ppm, 
respectively.  Total  reduced  suflur 
compounds,  though  determined 
separately  from  TRS.  are  also  inclusive 
of  H,S  by  definition.  The  Agency  has 
determined  that  it  is  difficult  to  monitor 


the  disproportionate  concentrations  of 
HjS  and  TRS  on  a  continual  bas's 
especially  at  levels  near  the  standards. 
A  separate  determination  of  HjS  apart 
from  TRS  will  therefore  not  be  required, 
but  only  the  continuous  monitoring  of 
TRS.  Performance  Specification  5  and 
Method  15  of  15A  are  being  proposed  as 
the  means  to  evaluate  the  TRS  CEMS 
performance. 

For  greater  flexibility,  EPA  is  also 
proposing  to  allow  the  use  of  a  CEMS 
that  oxidizes  the  TRS  compounds  to  SOj 
and  analyzes  the  concentration  of  the 
resulting  SO,.  Rather  than  trying  to 
determine  the  concentration  of  SO, 
equivalent  to  the  TRS  concentration. 
EPA  is  proposing  to  use  the  level  of  250 
ppm  SO,  (dry  basis,  zero  percent  excess 
air)  to  represent  the  SO,  compliance 
level.  This  concentration  is  consistent 
with  the  control  option  of  combusting 
the  effluent  gases  under  §  60.102fo)(2)(i). 

In  addition  to  the  above  chantes.  EPA 
is  proposing  to  clarify  ambigaifies  in  the 
existing  regulations  by  correcting 
inconsistencies  and  by  specifying 
pertinent  testing  procedures  that 
originally  were  only  implied. 

This  rulemaking  does  not  impose 
emission  measurement  requirements 
beyond  those  specified  in  the  current 
regulations,  nor  does  it  change  any 
emission  standard  or  make  it  more 
stringent.  Rather,  the  rulemaking  will 
facilitate  the  use  of  acceptable  CEMS  s 
and  allow  affected  facilities  to  comply 
with  monitoring  requirements  to  which 
they  are  already  'subject. 

II.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
revisions  in  accordance  with  section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentations 
should  contract  EPA  at  the  address 
given  in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  will  be 
limited  to  15  minutes  each  Any  member 
of  the  public  may  file  a  wntten 
statement  with  EPA  before,  during,  or 
within  30  days  after  the  heanng  Written 
statements  should  be  addressed  to  the 
Central  Docket  Section  address  g;ven  in 
the  ADDRESSES  section  of  this  preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hours  at  EPA's  Central 
Docket  Section  in  Washington.  DC  (see 
ADDRESSES  section  of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
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siibmitted  to  or  otherwise  (xifLSidercd  by 
F.PA  in  th*-  developmt'nl  of  thu  pfoposed 
ruU'm<)km>{  Thr  priniiipal  purjxises  of 
the  duiJiel  are  to   (1]  allow  interested 
parties  tu  alt'ntify  and  iix-ate  documeiiU 
80  ihdt  they  can  effectively  p<irti(  ipule 
in  ill*.'  rulenuikiivg  prix::«"»«.  and  (2|  i»erv«» 
as  the  rt't.ord  in  can*'  of  )iidu ml  review 
(ex.!  ept  for  interagency  review 
muteridl.s)  (S*'c:tiui)  .kr(d)(7)| A)). 

C.  Office  of  Management  and  Budget 
Review 

Kxeculive  Onler  l<Liyi  Review  Under 
F.xpcutive  Order  1Z2H1.  KFA  must  [udRe 
whetht. "  a  rvKulation  is    mafor"  and. 
lher»'fore.  «uh|ei:t  to  the  requirement  of  a 
rf><ulatorv  impact  analysis  This 
nilemukinR  would  not  result  in  any  of 
the  luiversf"  e<:ononiir  pfftTtB  set  forth  in 
se(  tion  1  of  th«'  Onier  rt^  gmunds  for 
finding  a  "nia|or  nile  "  it  will  not  have 
an  annual  effect  on  the  eronomy  of  $1(.)0 
miUujn  or  more,  nor  will  it  result  in  a 
mei|or  incrertie  in  costs  or  pnres  There 
will  be  no  si)jnifu  nnl  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovntion,  or  on  the 
ability  of  U  S  based  enterjinses  to 
compete  with  foreign  base*!  eTitpr;)nses 
in  domestic  or  exjxirt  markets  Tins 
reRulation  was  submitted  to  the  Office 
of  Management  and  Hiidgvt  (OMF)  for 
review  as  re<jiiired  by  Executive  Order 

\z:m. 

D  Ht^ulalory  Flexibility  Act 
Compliance 

Pursuant  to  the  provisions  of  5  U  S  C 
6(.)5(b).  I  hereby  certify  thHl  this  attached 
rule.  If  promulgated,  will  nut  have  any 
economic  impact  on  small  entities 
because  no  additional  costs  will  In- 
Incurred. 

This  rule  does  not  change  ntiy 
Information  collection  rrquirenients 
currently  approved  by  OMB  under  the 
Paperwork  Reduction  Act  of  I'lKO.  44 
U  S.C  3501  pt  aeq  Information 
requirements  contained  in  441  (;i"R  Part 
BO.  Subpart  )  are    le.ired  under  OMU 
control  nunib«T  Jikmv  ^xjj^ 

List  uf  Subjects  in  40  OR  I'art  M 

Air  pollution  control. 
Interguvernnienldl  relations.  Reporting 
and  recordkeeping  retjuireraenU. 
Incorporation  by  reference,  and 

Petroleum  rennenes 

l>«ir    hwiini.iry  IH.  lyua 
(Km  R   CUy. 

.1        ,'  y  i^i^tant  Administrator  for  Air  and 

H 

It  is  proposed  that  40  CFK  P  irt  u)  be 
amended  as  follows: 


PART  60— {AMENOeO] 

1  The  authority  for  40  CFR  Part  60 
I  ontmups  to  read 

Autltoctty  StfcLions  101.  111.  114.  11&  and 
3<n  of  the  f  J«ttii  Air  Act,  hi  innanded  (42 

fsr  -*n, '411, 7414. -41^  rem). 

}0O.tO3    tAnwn«l«4l| 

2  'n  }  60  ia.1(d).  the  phrase  "gasen 
which  contain  carlwn  monoxide  in 
excess  of  0.05O  percent  by  volume."  i& 
revised  to  rewd  "gas«'s  that  contain 

(  arbon  monoxide  (CO)  in  exceaa  of  500 
ppra  by  volume  (dry  basis)." 

.1  In  8  aO  im.  paragraph*  (a)(1).  (2)(i). 
and  (2)(ii)  are  revised  to  read  as  follows: 

SS0.104    Standard  lor  t*^^^  (floxkto. 

(a)«   •   • 

1  \  I  Bum  in  any  fuel  gns  combustion 
device  any  fuel  gas  that  w)rtHina 
hydrogen  sulfide  (HjS)  in  excess  of  230 
mg/dscm  (0  10  gr/dscf).  Under 
e!iiergen(-y  malfunction  situations,  the 
rombustion  in  a  flare  of  process  upset 
gases  or  fuel  gas  thai  is  rt'leased  to  the 
flare  as  a  result  of  relief  valve  leakage  is 
exempt  from  this  paragraph. 

!  1 1  Kor  an  oxidation  confnil  system  or 
a  reduction  control  system  followed  by 
incineration,  250  ppm  by  volume  (dry 
baMsj  of  sulfur  dioxide  (SOi)  at  zero 
pen  ent  excess  air 

(ii)  For  a  reduction  contn->l  system  not 
f((ilowed  by  mnneration,  300  ppm  by 
volume  of  total  rediin>d  sulfur  (TRSl 
compounds  and  10  ppm  by  volume  of 
hydrogen  sulfide  (IliS).  earh  calculated 
as  ppm  SOj  hv  volume  (dry  basis)  at 
zero  pem-nt  excess  a:r 

4   In  }  no  105,  paragrnphs  (a),  (d).  and 
(ej  ,ire  revised  to  rr.id  iis  fnllows: 

{SO.tOS    Liniastan  monaonr>«. 

(h)  The  owner  or  operator  of  the 
affected  f  iciltty  subject  !n  the  provisions 
of  this  subpart  shall  install  calibni'e, 
maintain,  and  operate  continuous 
emission  monitnnng  systems  (CE\<Ss) 
and  continuous  opacity  monitonng 
s\  stems  iCOMSsl  as  '  'll^^ws: 

(1)  For  fluid  Cd'.ily'ii  cracking  unit 
catalyst  n'generators  subject  to 

S  tH)  102(at(2l.  a  C0M8  for  continuously 
nieasunng  and  recording  the  opacity  of 
e'l,  Hsmns  into  the  atmosphere  The 
(,OMS  shall  be  spanned  at  fiO,  ~0.  or  80 
percent  opacity. 

(2)  For  fluid  catalytic  cracking  unit 
catalyst  regenerators  SLhjt'ct  to 

I  e0.103(Hl.  a  Cl-^IS  for  continuously 
measuring  and  rbtorduig  the 
concentration  by  volume  (dry  basis)  uf 
CO  emisaioni  into  the  atmosphere, 
except  as  provided  in  paragraph  (u) 
below. 


(i)  The  span  value  for  this  GEMS  is 
1,000  ppm  CO 

(ii)  A  CO  CEMS  need  not  be  installed 
if  the  owner  or  operator  demonstrates 
that  the  average  CO  emissions  are  less 
than  50  ppni  (dry  basis)  and  alao  files  a 
written  request  for  exemption  to  the 
Administrator  and  receives  such  an 
exemption.  The  demonstration  shall 
consist  of  continuously  monitoring  CO 
emissions  for  30  days  using  an 
instrument  that  shall  meet  the 
requirements  of  Performance 
Specification  4  of  Appendix  B  of  this 
part.  The  span  value  shall  be  100  ppm 
CO  instead  of  1,000  ppra,  and  the 
relative  accuracy  limit  shall  be  10 
percent  of  the  average  CO  emissions  or 
5  ppm  CO.  whichever  is  greater.  For 
CFA1S  B  that  are  identical  to  Method  10 
and  employ  the  sample  conditioning 
system  of  Method  lOA,  the  alternative 
relative  accuracy  test  procedure  in 
Section  10  1  of  Performance 
Specification  2  may  be  used  in  place  of 
the  relative  accuracy  test. 

[i]  For  fuel  gas  combustion  devices 
subject  to  \  60.104(8 1(1).  a  CEMS  for 
continuously  measuring  and  recording 
the  concentration  by  volume  (dry  basis, 
zero  percent  excess  air)  of  SOi 
emissions  into  the  atmosphere  (except 
where  an  ftS  CEMS  is  installed  under 
paragraph  (a)(4)  of  this  section).  The 
CF-MS  shall  include  an  oxygen  monitor 
for  correcting  the  data  for  excess  air. 

( i  1  The  span  values  for  this  CEMS  are 
.SO  ppm  soil  and  10  percent  oxygen  (Oj). 

(u)  The  SOj  monitonng  level 
equivalent  to  the  M-S  standard  under 
5  60  l(V4(a)ll)  shall  be  20  ppm  (dry  basis. 
zero  percent  exrt'ss  air). 

(ui)  The  performance  evaluations  for 
this  SOi  CF-MS  under  5  fiO  13(c]  shall  use 
IVrformance  Specification  2.  Methods  6 
and  3  shall  be  used  for  conducting  the 
relative  accuracy  evaluations  Method  6 
samples  shall  be  taken  at  a  flow  rate  of 
2  liters/min  for  at  least  30  minutes.  Th'' 
relative  accuracy  limit  shall  be  20 
percent  or  4  ppm.  whichever  is  greater, 
and  the  calibration  drift  limit  shall  be  5 
percent  of  the  established  span  value. 

(iv)  Fuel  gas  combustion  devices 
having  a  common  source  of  fuel  gas  may 
be  monitored  at  only  one  location  (i.e., 
after  one  of  the  combustion  devices),  if 
monitoring  at  this  location  accurately 
represents  the  SOj  emi.ssions  into  the 
atmosphere  from  each  uf  the  combustion 
devices. 

(4)  In  place  of  the  SO,  CEIMS  in 
paragraph  ld)(j)  of  this  section,  a  CEMS 
for  (  ontinuously  measuring  and 
re<  urding  the  concentration  (dry  basis) 
of  HjS  in  fuel  gases  before  being  burned 
in  any  fuel  ga*  combustion  device. 
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(i)  The  span  value  for  this  CEMS  is 
425  mg/dscm  HjS. 

(ii)  Fuel  gas  combustion  devices 
having  a  common  source  of  fuel  gas  may 
be  monitored  at  only  one  location,  if 
monitoring  at  this  location  accurately 
represents  the  concentration  of  HjS  in 
the  fuel  gas  being  burned. 

(iii)  The  performance  evaluations  for 
this  HjS  CEMS  under  S  60.13(c)  shall  use 
Performance  Specification  7.  Method  11 
shall  be  used  for  conducting  the  relative 
accuracy  evaluations. 

(5)  For  Claus  sulfur  recovery  plants 
with  oxidation  control  systems  or 
reduction  control  systems  followed  by 
incineration  subject  to  560.104(a)(2)(i),  a 
CEMS  for  continuously  measuring  and 
recording  the  concentration  (dry  basis, 
zero  percent  excess  air)  of  SOi 
emissions  into  the  atmosphere.  The 
CEMS  shall  include  an  oxygen  monitor 
for  correcting  the  data  for  excess  air. 

(i)  The  span  values  for  this  CEMS  are 
500  ppm  SOj  and  10  percent  O,. 

(ii)  The  performance  evaluations  for 
this  SO,  CEMS  under  S  60.13(c)  shall  use 
Performance  Specification  2.  Methods  6 
and  3  shall  be  used  for  conducting  the 
relative  accuracy  evaluations. 

(6)  For  Claus  sulfur  recovery  plants 
with  reduction  contiol  systems  not 
followed  by  incineration  subject  to 

5  60.104{a)(2)(ii),  aCEMSfor 
continuously  measuring  and  recording 
the  concentration  of  TRS  and  O, 
emissions  into  the  atmosphere.  The  TRS 
emissions  shall  be  calculated  as  SOj 
(dry  basis,  zero  percent  excess  air). 

(i)  The  span  values  for  this  CEMS  are 
450  ppm  TRS  and  10  percent  Oj. 

(ii)  The  performance  evaluations  for 
this  TRS  (and  O,)  CEMS  under  8  80.13(c) 
shall  use  Performance  Specification  5, 
except  the  calibration  drift  specification 
is  2.5  percent  of  the  span  value  rather 
than  5  percent.  Methods  15  or  15A  and 
Method  3  shall  be  used  for  conducting 
the  relative  accuracy  evaluations.  If 
Method  3  yields  Oi  concentrations 
below  0.25  percent  during  the 
performance  specification  test,  the  O, 
concentration  may  be  assumed  to  be 
zero  and  the  TRS  CEMS  need  not 
include  an  O,  monitor. 

(7)  In  place  of  the  TRS  CEMS  under 
paragraph  (a)(6)  of  this  section,  a  CEMS 
using  an  air  or  Oj  dilution  and  oxidation 
system  to  convert  the  TRS  to  SOj  for 
continuously  measuring  and  recording 
the  concentration  (dry  basis,  zero 
percent  excess  air)  of  the  resultant  SOi. 
The  CEMS  shall  include  an  oxygen 
monitor  for  correcting  the  data  for 
excess  oxygen. 

(i)  The  span  values  for  this  CE.MS  are 
375  ppm  SOj  and  10  percent  Oj. 


(ii)  For  reporting  purposes,  the  SOj 
exceedance  level  for  this  CEMS  is  250 
ppm  (dry  basis,  zero  percent  excess  air). 

(iii)  The  performance  evaluations  for 
this  SO,  (and  O,)  CEMS  under  8  60.13(c) 
shall  use  Performance  Specification  5. 
Methods  15  or  15A  and  Method  3  shall 
be  used  for  conducting  the  relative 
accuracy  evaluations. 
***** 

(d)  For  any  fluid  catalytic  cracking 
unit  catalyst  regenerator  under  8  80.102 
that  uses  an  incinerator-waste  heat 
boiler  to  combust  the  exhaust  gases 
from  the  catalyst  regenerator,  the  owner 
or  operator  shall  record  daily  the  rate  of 
combustion  of  liquid  or  solid  fossil-fuels 
(liters/hr  or  kg/hr)  and  the  hours  of 
operation  during  which  hquid  or  solid 
fossil-fuels  are  combusted  in  the 
incinerator-waste  heat  boiler. 

(e)  For  the  purposes  of  reports  under 
8  60.7(c).  periods  of  excess  emissions 
that  shall  be  determined  and  reported 
are  defined  as  follows  (Note:  All 
averages,  except  for  opacity,  shall  be 
determined  as  the  arithmetic  average  of 
the  applicable  1-hour  averages,  e.g.,  the 
rolling  3-hour  average  shall  be 
determined  as  the  arithmetic  average  of 
3  contiguous  1-hour  averages): 

(1)  Opacity:  All  1-hour  periods  that 
contain  two  or  more  6-minute  periods 
during  which  the  average  opacity  as 
measured  by  the  COMS  under 

8  60.105(::;(1)  exceeds  30  percent. 

(2)  Carbon  monoxide.  All  1-hour 
periods  during  which  the  average  CO 
concentration  as  measured  by  the  CO 
CEMS  under  860.105(a)(2)  exceeds  500 
ppm. 

(3)  Sulfur  dioxide  from  fuel  gas 
combustion. 

(i)  All  rolling  3-hour  periods  during 
which  the  average  concentration  of  SO, 
as  measured  by  the  SO,  CEMS  under 
8  60.105(a)(3)  exceeds  20  ppm  (dry  basis, 
zero  percent  excess  air);  or 

(ii)  All  rolling  3-hour  periods  during 
which  the  average  concentration  of  H,S 
as  measured  by  the  H,S  CEMS  under 
8  60.105(a)(4)  exceeds  230  mg/dscm  (0.10 
gr/dscf). 

(4)  Sulfur  dioxide  from  Claus  sulfur 
recovery  plants. 

(i)  All  12-hour  periods  during  which 
the  average  concentration  of  SO,  as 
measured  by  the  SO,  CEMS  under 
8  60.105(a)(5)  exceeds  250  ppm  (dry 
basis,  zero  percent  excess  air);  or 

(ii)  All  12-hour  periods  during  which 
the  average  concentration  of  TRS  (as 
SO2)  as  measured  by  the  TRS  CEMS 
under  8  60.105(a)(6)  exceeds  300  ppm;  or 

(iii)  All  12-hour  periods  during  which 
the  average  concentration  of  SO-  as 
measured  by  the  SOi  CEMS  under 


8  60.105(a)(7)  exceeds  250  ppm  (dry 
basis,  zero  percent  excess  air):  or 


S  60. 106    Test  methods  and  procedures. 

(a)  In  conducting  the  performance 
tests  required  in  8  60.8,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

8  60.8(b). 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter  (PM)  standards  in 
8  60.102(a)  as  follows: 

(1)  The  emission  rate  (E)  of  PM  shall 
be  computed  for  each  run  using  the 
following  equation: 


E= 


K  (c.  Q^) 


where: 

E  =  Emission  rate  of  PM.  kg/1000  kg 
(lb/1000  lb)  of  coke  bum-off 

c,  =  Concentration  of  PM.  g/dscm  (lb/ 
dscf). 

Q«f  =  Volumetric  flow  rate  of  effluent 
gas.  dscm/hr  (dscf/hr). 

Re  =  Coke  bum-off.  rate,  kg  coke/hr  (lb 
coke/hr). 

K  =  Conversion  factor.  1.0  kgVgl/flOOO 
kg)[10'lb/(1000lb)]. 

(2)  Method  5  shall  be  used  to 
determine  the  concentation  (c,)  of  PM 
and  volumetric  flow  rate  (Q^)  of  the 
effluent  gas.  The  sampling  time  and 
sample  volume  for  each  run  shall  be  ai 
least  60  minutes  and  0.90  dscm  (31.8 
dscf). 

(3)  Tlie  coke  bum-off  rate  (R<.)  shall  be 
computed  for  each  run  using  the 
following  equation: 

R,=K,  Q,  (%CO,-^%CO:)  +  KiQ.-K,Q, 

[(%CO/2)  +  %CO,  +  %Oi] 
where; 

R,  =  Coke  bum-off  rate.  ks/hr(lb'hr) 

Qr  =  VolumPtnc  flow  rate  of  exhaust  gas 
from  catalyst  regenerator  before  enlenng  the 
emission  control  system,  dscm/min  (dscf/ 
min) 

Q,  =  Volumetric  flow  rate  of  air  tc  FCCU 
regenerator,  as  determined  from  the  fluid 
catalytic  cracking  unit  control  room 
instrumentation,  dscm/mir  (dscf.'mm). 

*CCH=Cart)on  dioxide  concentration. 
percent  by  volume  (dry  basis) 

%CO  =  Carbon  monoxide  concentraUon. 
percent  by  volume  (dry  basis) 

%Oi  =  Oxygen  concentration,  percent  by 
volume  (dry  basis). 

Ki  =Matenal  balance  and  conversion 
factor.  0.2982  (kg-min)/(hr-dscm-''k.)  (0.0188 
(lb-mini/(hr-dscf-%)j. 
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f«clor.  inm  |k«  minrjhr  <\%rm  %].  |0  1J03  |lh 
min)/|hr  <»•<  f  ^\] 

ki     Md^iTuil  lirtijni  r  and  .  I'livwrsion 
Uctnt   0  (WW    liK  niiiii     hr  .!»' in   «.)  [0.Q0S2 
(lb  nuQl'lK/  <iari  %]\ 

hi  MHthiMl  2  th^ll  tx*  u*e<i  lu 
l.'irniine  lK«  voliunt'trw   flow  rule  |Q,I 

(ii)  The  <'niiMKin  (  orrwctjuo  faiiiir 
inlfHr.iti-(l  ■MtTiptinK  and  analysis 
pru4  ivlurn  of  MpthoLl   I  tiuill  t>«  uB«d  to 
dalfrraini' C  (  S.  (.tJ  undCH 
concenlTHtjiicui. 

(4)  Mi'^hi"!  '■)  .i!u!  'hf  prtii  nluri'*  uf 
§00  1  1  shMil  !w  uiw-d  (o  deUfnuuM- 
opti(  itv 

|)  I  If  <<u>,ilirfry  ii<|ui(l  M  tuiui  fuSHii 
fuel*  HTf  Imriifd  iii  «n  in(:in»T«t(»r  wai(« 
heal  IhiiI«t   thf  uvmut  or  upt^raiur  shrtil 
determine  lh«'  emis.sion  rale  of  I'M 
permitted  In  }  «)  ll)^|>il  «■  fnUuwt 

(1)  The  allownMe  rmitNidii  rii'r  (E,)  of 
PM  shrtll  be  I  omputi  d  for  en  h  run  using 
the  following  eijuatiuti 

E.-tO*A(H/R.)K* 

whfrf 

I-,     KmiMion  ralB  of  PM  •llownl   ku   Mi  k^ 
'    iiixi  lb)  of  coke  bum  off  in  t«^iiv«' 

'■•((fniTiilor 

lu     l-jniiMuun  lUniUirU.  kg|  b«)4«j  UIUU  ikK 

(lb  ,  .>k.-    Mi«i  'b| 

A      \ili'w«Mr  nil  min-ntii!  'hIc  :>(  I'VI 
.•tni«rui>o«  H  la  ^'million  '  al  10  10  ih'm'.liiin 

M  -  Itxal  iji(>ul  rate  tnim  aoiiil  ur  Uijuh! 
foaail  furl   million    -t     hi  (millinii  H<u,  hi  i 

R,  -  (.<ikr  tmrn  ••(',  rHta.  k|{  >  nk.>-    hx  i.h 
cokr'hrl 

Ik    -  (  iinvtT^uin  fill  tor  tu    .ndi  of  tl^mUnl. 

1  iMWi('/t|(Uan  kxJ  juH  tti/uaw  iliii 

(J|  IVni  fdurvn  Hub|»«<  t  fri  !he  HppniWii! 
of  ihe  AdinirimtrHtor  thMll  iH<  u»«"d  to 
delfrmine  the  ht>«il  input  rate 

|J|  rh»'  pri)cedure  in  p«riiKniph  \Y>\(  i] 
of  this  se<  liun  iihaU  he  uMid  !o 
determine  the  coke  burn  off  nite  |K,1 

(li  1  The  owner  or  operstor  shall 
deti'rnimt'  roi..j)iuini  e  with  Ihn  (  ( ) 
sitindnrd  m  f  au  l<t3(u|  by  uaint<  the 
intcuraled  SAmpling  inhniqiie  of 
Mf lho«l  U)  to  lifttTiTune  the  (X) 
I  oni  eutriitum  (ilry  l^usisl    1  he  shxthjIu;^ 
tinif  f)r  I'. 11  h  run  nhall  be  tiO  tnintiles 

I- 1  I  he  own»T  or  o[i»'riitor  «hiili 
'I'liT'iime  coniplidin,e  with  the  tiiS 
ttiiiHlanl  in  i  W  104(a|(1|  its  fuliows 
Methtxl  1 1  shall  be  uaed  to  delennine 
I'll-  IliS  ciinwntnition   The  H«*es 
i-n'cnr.x  thf  ^iim[ilinx  train  should  be  iit 
about  rt'mo«{)b»>nr  prvusvire    If  the 
[ircHgiirf  in  the  refint'r)'  fu»'l  gas  hnes  is 
rriatni'ly  hinh.  a  flow  contrtil  valve  may 
be  uifd  to  reduce  the  preiisurt!    1/  the 
lint-  (irrnfiurv  is  h^h  uitoij^h  to  operate 
the  Mimplii)){  train  without  ■  vai  uuin 
pump   thf  p'lmp  may  t>e  ehminated  from 
the  lamplinx  tram    I  he  sample  shMJI  l>e 
drawn  from  a  point  in'ar  the  rentruid  of 
the  fuel  jjHs  !me  TV*'  sampling  time  and 
sample  volume  shall  b«'  a'  lenst  10 


nnnutes  arxi  0.010  dscm  (0-15  iiscf).  Twi) 
samples  o{t«qusl  s«mphn><  tiroes  shall 
be  takiin  at  at>oul  1  hou;-  intervals.  The 
anthnctK.  averajj*'  of  these  two  samples 
shall  I  onstitutp  a  run  For  most  fuel 
Ras»'a.  samplinjj  tunes  exceedirm  20 
minutes  truiy  r»>sull  in  depietion  uf  the 
rollci  tion  solution,  although  furl  teases 
containinK  low  i  onrentralioiis  of  HiS 
may  nni  »'HH!'.rf  Hamplin><  for  longtT 
periods  I'f  tim*- 

(fl  The  owner  or  operator  shall 
tctermine  romplianre  with  the  SO?  and 
•he  H,S  and  TKS  standards  in 
StW)  KMIaH-^l  "•  follows 

1 1 1  M»Mh(>d  8  shall  be  used  to 
.ietfrmme  the  SOi  concentration  The 
I  oncentratwn  is  mg/dscm  (lb  dsifl 
.a. tallied  bv  Methi>d  8  is  multiplied  by 
0  I'M  to  obtain  the  corirentration  in 
ppni    Vhf  sa-TiplinR  point  m  the  dutt 
Hh.i.i  !!«•  !h»'  cenlroid  of  the  c.n>s«  section 
if  the  cross  sectional  aren  ii  less  than 
.S  no  m'  IMft'l  or  al  a  point  no  dus«?r  lo 
the  walls  than  1  (10  m  |3«  in  )  if  the  cams 
sfi  tional  ar»'a  is  5.(X)  m'  or  more  and  the 
.  rn'HMd  IS  more  than  1  m  from  the  wail 
The  samplmx  time  and  sample  volume 
sfi^il  be  al  least  10  minutes  and  0.010 
dsi.m  fO  35  d«i;f)  for  each  sample  F.i^ht 
sampU'S  uf  eijual  sampliri))  times  shall 
t»«'  t.iM-n  al  about  JOminute  intervals 
Ihf  arithm«-tii,  averaj^e  of  these  a 
sampifs  shrill  constitute  a  run.  Mt-thod  4 
shall  be  us«'d  to  dt'ternune  the  nxiisture 
( (intt-nt  of  Lhe  gases  The  sanipluig  point 
for  Mi'thod  4  shall  be  ddjau-nl  to  the 
sam[ilir\g  point  ftir  VV»'thod  B  The 
sampling  time  for  each  s*iniple  shall  be 
fipial  to  the  lime  it  takes  for  two  Method 
ft  samples   The  moisture  content  from 
this  sample  shall  be  used  to  correct  the 
(  orresponding  Method  6  samples  for 
moisture   Kor  diH  umenting  the  oxidation 
effu  leni  y  of  the  i  ontrnl  device  for  total 
rei!un«*d  sulfur  rnm^Kiiinds  Ninthod  15 
shni!  U'  used  following  the  procedures 
of  parngmph  1012)  of  this  section. 

12!  Method  15  shall  be  used  to 
d.-lernime  the  TRS  and  HjS 
(  oncen'rnlions   Kac  h  run  shall  ronststs 
of  18  samples  taken  over  a  minimum  of  3 
hours   The  sampling  point  shall  be  the 
same  as  that  descnbed  for  Method  6  in 
p.triigraph  (  f)!  1 1  of  this  sei  tion  The 
ensure  minimum  residence  time  for  the 
sarriple  mside  the  sample  lines,  the 
san^jhns  rate  shall  be  at  least  3.0  1pm 
(0  10  cfm)  The  SOi  etjuivalent  for  each 
run  shall  be  calculated  after  being 
( orrei  ted  far  moisture  and  oxygen  as 
the  arithmetic  averan*  of  the  SOi 
cjuivalenl  for  each  sample  dunng  the 
run   Method  4  shall  tw  ustni  to  determine 
the  mositupe  content  of  the  gtises  as  in 
paragraph  (0(1)  of  this  section.  The 
sampling  tmie  for  each  sample  shall  be 
fHii,il  tu  the  time  it  takes  fur  four 
Meth.nl  15  samples. 


I  J)  The  oxygen  concentration  ii»ed  to 
correct  the  emission  rate  for  excess  air 
shall  be  obtained  by  the  integrated 
sam^jling  and  analysis  procedure  tW 
Method  3  The  samples  shall  be  taken 
simultaneously  with  the  SOj,  TRS  and 
HiS.  or  moisture  samples.  The  SO  », 
TRS,  and  H,S  samples  shall  be  corrected 
to  zero  pen  ent  exiess  air  usin|?  the 
fuiluwing  ei^uattoa. 


C.  =  C 


(».«) 


20.9 -%Oi 


where 

C,  -  C.(7Tre<  led  com  entration  of  pollulanL 
ppm  by  v^ilump  Irtry  hasi^l 

('.  -  MeHSurwl  mncentrBtinn  of  pollutant, 
ppm  t'\  vdlucne  |(V>  Vwsi*) 

*(>,  :^C>xviren  cAinoentration.  percent  by 
^    tume  I  dry  basis  I 
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DEPARTMEKT  OF  THE  INTERU3R 

Fish  and  Wlkfltft  S«rvtc« 

MCFRPwl  17 

Endangered  and  Thraatanad  WMtfa 
and  Ptanta;  Propoaad  Endangarad 
Status  for  Quaan  Ataxandra'a  BtrtMnq 
Butlerfty 

AOKNCY:  Fish  and  Wildife  Service. 

Interior. 

action:  Pniposed  ruie. 


SUtiiAAJtY:  The  Service  proposes  to 
di'termine  endangered  gtatua  for  Queen 
.'Meviindra  s  birdwing  butterfly  (TrviJcs 
I     Ormthop'.t'ra)  alrxuihlraf).  This 
species,  the  world's  largtjsl  butterfly, 
occurs  only  in  a  small  part  of  Papua 
New  Guinea,  where  it  is  rare  and  is 
losing  its  restricted  forest  habitat  to 
logging  and  agricultural  activity  This 
proposal,  if  made  final,  would 
l.^^pleme^t  the  prolec  tion  of  the 
Kndangered  Species  .^(  t  of  1973.  as 
amended,  for  this  butterfly.  The  Service 
seeks  relevant  data  and  comments  from 
the  public. 

DATIS:  Comments  must  be  received  by 
Mjy  1.  1989.  Public  hearing  requests 
must  be  received  by  April  17,  1984) 
AOOMEMtS:  Comments  and  mntenals 
(  OIK  erning  this  proposal  should  be  sent 
to  Chief.  Office  of  Scientific  Authority-. 
.Mail  Stop  Room  527,  Matomic  Building; 
r  S  Fish  and  Wildlife  Service; 
Washington.  DC'  20240  Comments  and 
m.atenals  received  will  be  available  for 
public  inspecUon  from  8:00  a.m.  lo  4:00 


p  m.  Monday  through  Friday,  in  room 
537.  1717  H  Street  NW..  Washington, 
DC. 

KM  rURTHER  INFORMATIOM  CONTACT: 

Dr.  Charles  W.  Dane  at  above  addre&s 
or  phone  (202)  653-5948  or  FTS  653-5948. 
SUPPlfMENTARY  INFORMATION: 

Background 

Queen  Alexandras  birdwing  butterfly 
vkas  discovered  in  1906-  Its  distribution 
1.-.  restricted  to  primary  and  advanced 
secondary  lowland  rain  forest  in  or  near 
the  Popondetta  Plain,  a  snoall  area  in  the 
Northern  Province  of  Papua  New  Guinea 
(Collins  and  Morris  1985).  For  many 
>  ears  It  was  knovvn  srienfifically  as 
Oniithoptera  alexundrae,  but  recenffy 
Miller  (1987)  synonymized  the  genua 
Ornithoptero  with  Troides. 

Tnudcs  alcxandrae  is  the  largest 
butterfly  in  the  world.  The  females  have 
a  wingspan  of  up  to  10  inches  (250 
miiJimeters)  and  are  dark  brown  in 
color  The  males  have  a  wingspan  of  6V2 
to  7  4  inches  (170  to  190  millimeters) 
and  are  light  blue,  yellow,  green,  and 
t  lack  (Collins  and  Morris  1965). 

Because  of  its  restricted  range,  the 
destruction  of  much  of  its  habitat  by 
human  activity,  and  its  commercial 
value.  T.  a/pxandme  has  been  classified 
H3  endangered  by  the  International 
I  'nion  for  Conservation  of  Nature 
(Collins  and  Morris  1985;  Wells,  Pj'Ie, 
und  Collins  1983).  The  fUCN's  Species 
Survival  Commission  selected  it  as  one 
of  the  12  most  endangered  animals  in 
the  world  (Fitter  1985).  It  also  has  been 
(ilaced  on  Appendix  I  of  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora. 

On  March  30.  1988.  the  Service 
received  a  petition  from  Ms.  Marion 
Helly  Murphy,  requesting  that  T. 
clfxandrap  be  added  to  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife. 
On  [uly  1.  1988.  the  Service  made  a 
finding  that  this  petition  had  presented 
substantial  information.  The  Service 
also  has  gathered  other  information 
through  Its  own  status  review  of  the 
species  Section  4(b)(3)(B)  of  the 
flndangered  Species  Act  requires  that. 
within  12  monhs  after  receiving  a 
petition  found  to  present  substantial 
information,  a  finding  be  made  as  to 
whether  the  requested  action  is 
warranted,  not  warranted,  or  warranted 
but  precluded  by  other  listing  activity. 
Thus  proposal  incorporates  the  Service's 
fnal  finding  that  listing  of  T.  a/exandrae 
i.s  warranted 

Summary  of  Factors  Affecting  the 
Species 

Section  4fd)(l)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et secj]  and 


regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  d^  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  As^pecies  may  be 
determined  to  be^^n  endangered  or 
threatened  species  doe  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Queen  Alexandra's 
birdwing  butterfly  [Triodes  a/exandrae] 
are  as  follows  (information  from  Collins 
and  Morris  1985). 

A.  The  present  or  threatened 
destruction,  modificxition,  or  curtailment 
of  its  habitat  or  range. 

The  greatest  current  danger  is  the 
expanding  oil  palm  industry  in  the 
Popondetta  region  of  Papua  New 
Guinea,  though  development  of  cocoa 
and  rubber  plantations  has  also  been  a 
problem.  These  activities  eliminate  the 
natural  foi^st  required  by  T.  aJexandrae. 
and  have  already  claimed  large  tracts  of 
its  restricted  habitat  Local 
disappearances  of  the  species  are 
occuring  because  of  clearing  of  forest  to 
make  food  gardens.  Negotiations  to 
exploit  reserves  of  timber  in  the  region 
are  also  underway. 

B.  CherutjJization  for  comaterciol, 

recreational,  scientific,  or  educational 
purposes. 

T.  a/exandrae  is  the  world's  largest 
butterfly  and  is  aesthetically  very 
attractive.  Birdwing  butterfUes  have 
long  been  held  in  high  esteem  by  insect 
collectors  and  are  in  great  demand 
worldwide.  Species  such  as  T. 
alexandrae.  which  are  not  only 
impressive,  but  restricted  in  range  and 
hard  to  obtain,  realize  extremely  high 
prices.  Some  illegal  trade  in  T. 
alexandrae  has  undoubtedly  occurred. 

C.  Disease  or  predction. 

Adults  are  subject  to  little  predation. 
but  eggs  are  attacked  by  ants  and 
heteropterous  bugs.  The  larvae  are 
preyed  upon  by  toads,  lizards,  and  birds. 
Parasitism  of  laivae  by  unidentified 
flies,  and  of  pupae  by  parasitic  wasps, 
has  been  reported. 

D.  The  inadequacy  of  existing 
rrgutctory  mechanisms. 

T.  alexandrae  is  completely  protected 
from  collection  by  the  laws  of  Papua 
New  Guinea,  and  a  large  wildlife 
management  area  has  been  established 
within  its  range,  but  if  is  not  yet  clear 
that  these  measures  have  helped 
prevent  habitat  loss,  which  is  the  main 
threat  confronting  the  species. 


E.  Other  natural  or  manmade  facto.s 
effecting  its  continued  existence. 

-None  now  knowru. 

The  decision  to  propose  endangered 
status  for  T  alexandrae  was  based  on 
an  assessment  of  the  best  available 
scientific  and  commercial  udormation 
concerning  past  present  and  probable 
future  threats  to  the  species.  A  decision 
to  propose  no  action  would  exclude  this 
butterfly  from  benefits  provided  by  the 
Endangered  Species  Act  A  deasion  lo 
propose  only  threatened  status  would 
not  adequately  reflect  the  c\-ident  ranti, 
and  multiplicity  of  problems  confmntir^g 
the  species.  Cntjcai  habitat  is  not  oemg 
proposed,  as  its  designation  is  not 
applicable  to  foreign  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitioris 
against  certain  practices  Recogn'tion 
through  listing  encourages  conservahon 
measures  by  Federal,  international,  and 
private  agencies,  groups,  and 
individuals. 

Section  7(a)  of  the  Act  as  amended, 
and  as  implemented  by  regulations  at  50 
CFR  Part  402,  requires  Federal  agencies 
to  evaluate  their  actions  that  are  to  be 
conducted  mthm  the  United  States  or 
on  the  high  seas,  with  respect  to  any 
species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat  if  any  is 
being  designated.  Section  7(al(4) 
requires  Federal  agencies  to  confer 
informally  with  the  Service  on  any 
action  that  is  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
cntical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  F'ederal  agencies  to  ensure  that 
activities  they  authonze.  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
cntical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  wnih  the 
Service  The  Service  has  not  identified 
any  ongoing  or  proposed  projects  with 
Federal  involvement  that  may  affect 
Queen  .^.lexandras  birdwing  butterfly. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  senes 
of  general  trade  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part 
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m.ikf     '  ;iifij»li  for  rllU   [)frs"!l  h  .1  |im  !  !n 
!h»'  lUDtiiu  luni  (if  I  he  I    Hi  It'll  S!<i!cH  '() 
ttikf  ;  ^.Mlhin  !ht'  I  '!;.!imI  S!,(!i'S  iT  un  'he 
hixh  Hi'iit)    in![)iir!  <)r  I'vjmr'    sh';'  tn 
micrst.i  If  I  oniritTi  »■  in  Itw  i  im,-  sc  of  ,( 
I  onmuTi  irti  m  luity    or  Sfi!    ir  i'!|it  fn'' 
H.iic  ii;  inl»'r<fl(i!("  or  fnriMXt:  >  Mi-jriuTi  <■ 
.in\  (•nil<in>{t'riMl  wihihff  h(i»m  ics    It  .iS.i 

IS    llit'Xdl    til    pilSSfSH     sell,    llfl.VlT     (   .•irT\ 

!riinsjtiir!    fir  thip  tinv  hik  h  VMliii  U:  ''  .t' 
hiiH  tn-fM  iiikcn  iliry(il!\    (.(•rt<(iii 
CXI  i-p'ion.H  iiiipiv  'i>  rmiT.'s  'if  the 
'■M'r\  II  c  Hiui  Sl.ifi'  I  I  ii!sfr\  .1';.  m 

f'tTtiii's  niti\  hi'  issm-ii  ill  !  <irr\  out 
iilhiTwi.Ht'  prnhifiitftt  HI  iivitii'f  it;viil\ini< 
(•nitiin^{»Tinl  VMuiiift-  s[U'<_ics  ntuliT 
(  crldin  1  in  limst.ini  fs   Ki'Kiildtiiir-M 
guvcnimx  p«TniiiN  Hrf  (  cHlifn'ii  h!  50  LI  K 
17.22  Hnd  l""  2.1  Sui  h  pcrniiU  art- 

rtVfiiLihIc  fur  11  ictl!lfl(    piirpii^i'S    tn 

tMihfiiii  »•  pnipiinitliiin  (ir  sur\Uiil.  .iiv!   iii 
f(ir  in(  iil»T>Ifil  trtke  iii  (onnci  liiiii  wi!h 
iilhcrwiHc  Uwful  (i<  livilii'H   In  seme 
mstjiiii  cs    p«Ti!iilH  niiiv  !>»'  issui-ii  liisrniK 
n  Hp«M  ififii  pt'rnxl  of  lime  to  rt-litnt- 
untlup  (•! onnniit   hardship  !h<tt  wnuhl  hr 
»uff»"r»'(i  in  till  h  rviicf  vvcrr  nu! 
MS  tnl.ifilf 

Public  (Uimmrnt*  Solicilmi 

The  S<T\  :i  f  i;:'riuiH  th.i!  .( ::  V  f;.i.ii  r'iit' 
adi»pt>'(l  vmU  Ii«'  lie  (  uruli'  <i!:.t  lis 
efft'(  livf  tin  pus.siMc  in  tt.c  i  uiimitv  .it,iin 
(if  cniliinKi'rt'il  or  thri'-itcnrti  )tpi-i  irsi 
1  hirvfiirtv  <  unirnrnls  and  Hiijy<i'stioti» 
(  ont  iTiiin>j  any  iiHp>'(  t  nf  this  proposiv' 
nilf  i\n'  hcrrtiv  sulii  itcd  frnni  the  putiiir. 
(  nni  f'rru'd  mivfrnnictitnl  iiyi'niit'n.  the 
HI  ii'ntifir  i:iimmiinily    mdnstry,  private 
micrcsls   and  nthi-r  prirtu's   (!omrii('"tM 
are  partn  ul.irU  soiixht  i  o■.\^  r"ii!;>;  the 
fiilliiwinw 

1 1 )  fiiuioKU  111    I  iiiiiiiiiTi  ;,ii    (H  other 
ri'ifv  ani  da  I  a  (  uiii  I'riim^  a;i  >   Ihrca!  i^r 
lai  k  the  reof)  lu  lfi»'  suhjci  '  upt'iu-!*. 


(Jl  rlic  UK  Mlidti  of  din  <(ilditiiinal 
piipulalions  of  the  suhp'cl  sptM  it'S 

I  s;  Addilmnal  infomidlion  comeriiinx 
ihf  distribution  of  this  sper  ics.  and 

(4  I  ("urrent  or  planned  activities  in  the 
inviii\e<i  areas  and  their  possible  effe(  t 
on  the  sid'iei  t  spei  les 

I  he  final  dei  ision  on  this  proposed 
lisiiriK  will  take  into  (.onsideration  the 
i  iimments  and  any  additional 
information  received  by  the  Servii  r   and 
sill  h  comrnunicHlions  may  lead  to 
adoption  of  a  final  reyilalion  ih.it  differs 
fri  'm  thiS  proposal 

The  Kndanvered  Species  A(  t  provides 
fur  a  public  heannjj  on  this  proposal,  if 
reijuested    Hi'ij.iests  n;iist  be  filed  within 
4.")  (ia^s  (if  •*  •     !,iie  !if  ihie  proposal 
Hh.oiild  lie  ic.  wiilinx   dini  should  be 
directed  to  the  party  named  in  tfii-  above 
"AOOfieSSES"  se<  tion 

Ndlional  Fjivironmenlal  Polity  Act 

The  S«'rvi(  e  has  deternimed  that  an 
f- nv  ironmental  .'Xssessment,  as  defmei! 
under  authority  of  the  \ati(>na! 
Knvironmental  l'<>!i(  \  Ai  t  of  li^tj^i,  m  ed 
not  be  prepar^'d  m  t  (inr'.ri  timi  w.th 
regulations  atiopted  pursuant  to  section 
4(a)  of  the  Kndanx«Ted  Species  .\^  t   as 
amended   .A  notice  outlininj^  the 
S»'r\  i(  e  s  reasons  for  this  delerminalion 
was  publisfied  in  the  Federal  Rejjister  of 
()i  to!ar  2,'.   l«K,t  i4«  KK  4t1244) 

Keferentjj*  Clile 

Collins,  N  M  .  and  M  (.   Morris    lt«l5 
Threatened  swallow '.iil  butterflies  of 
the  world   The  U'CN  Red  Data  Hook 
(.land    Swil/eriand.  4<)1  pp 

Kilter,  M    Um.S  Choosmy  the  24  nii<st 
endanx«'ri'd  spei   es   ll'C'N  Species 
SurMval  Conimission  Newsletter,  no. 
5.  pp   r   19 

Miller   IS   \m^   FhvioKfcetK  s'udii'sin 
ll.f  I'apilioninae  (Lepidoplera 


Papilionidae)   Bull   Amer   Miis   N.it. 
liist    186  3B,V-512 
Wells  S.M  ,  R  M   l»yle.  and  N  M   Collins 
\9m  The  lUCN  invertebrate  Red  Data 
Hook  Gland.  Switzerland.  632  pp 

Author 

The  primary  author  of  this  proposed 
rule  is  Ronald  M   .\owak.  Office  of 
S<;ientific  .Authority,  I'  S  Fish  and 
Wildlife  S«'rvice.  WashinRlon.  DC  2(i24l) 
1202-65,4-5948  or  VTS  65.V5948| 

yst  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wiidiifc. 
Fish.  Marine  mammals,  Plants 
laRriculturel 

Proposed  Reyulation  Promulgation 

PART  17— (AMENDED! 

Accordingly,  il  is  hereby  proposed  In 
amend  Part  17  Subchapter  B  of  Chapter 
I   Title  W)  of  the  Code  of  Federal 
RcHulations,  as  set  forth  below 

1  The  authority  citation  for  Part  17 
continues  to  read  as  follows; 

Authonly:  IVih  L  93- J)5  8"  St.il  flH4  f\i!. 
l.  *1  ;isi|.  «0  Stat  911.  F'ub  L  9S-t>,)2.  92  Stat 
3'51.  ^*ut)  L  96-159.  93  SIhI  1223.  Pub.  L  97- 
304.  96  Slat  1411.  Pub  L  10O-47B.  102  Stat 
2Mt,  l\iti  L  UX)-eS3.  102  Stat  3825  (16  I'  S  I. 
r.U  ,-l  M'i<  I  I\ib  L  *Mi2,1.  lOOSlHt  3f«). 
nr.less  iilhervs-isc  noleii 

2  It  IS  proposed  to  amend  5  1~  Hlh) 
by  adding  the  following,  in  alphabetical 
order  under  -INSKCrS."  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  17  11     Er>dv>g«r*d  and  threater>ed 
wildlH*. 


Notices 


Cof^^^^  na/TW 


5V  w'tf'i 


Histofc  'anQp 


v«ne(xat« 

popuatKX) 


When  listeO 


C-mcai 
riat)ital 


Special 

ruw  S 


f  «(Xj«  N«»<»  r.u>n«« 


NA. 


NA 


NA 


llMtfil    jrtniiary   SIS    I'WW 
B«cky  Norton  IHinlop. 
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This   sectKXi  04   the  FEDERAL  REGISTER 
contains   documents   other  tt^an  rules  of 
proposed  rutes  that  are  appUcatiie  to  the 
public    Notices   of   hearings   and 
investigations,   commrtlee   meetings,   agency 
decisiofvs  and  rulings,   delegations  of 
authonty.   filmg   o<  petrtions  arxj 
applications   and   agency   statements   ot 
organization   and   functions   are   examples 
of   documents   appearing   in   thts   section. 


ACTION 

National  Vohmteer  Advisory  Cotmcil 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  /Xdvisory  Committee  Act  (Pub. 
L.  92-4U3.  as  amended),  notice  is  hereby 
Riven  of  a  meeting  of  the  National 
Volunteer  Advisory  Council. 

Date,  time  and  place:  March  17, 1989, 
9:00  a.m..  Grand  Hyatt  Hotel,  100  H 
Street  NW.,  Washington,  DC 

Purpose:  To  select  nominees  for  the 
President's  Volunteer  Action  Awards  for 
1989  and  hold  the  regular  Council 
meeting. 

In  accordance  with  the  determinalion 
of  the  Director  of  ACHON,  this  meeting 
will  be  partially  closed  to  the  public 
from  9:00  a.m.  until  1:00  p.m.,  pursuant  to 
subsection  lc)(9)(B)  of  section  552b  of 
Title  5,  United  States  Code.  The 
determination  of  the  Director  of 
ACnON  is  available  for  public 
inspection  at  806  Connecticut  Avenue, 
NW..  Washington.  DC  20525,  during 
regular  b'jbiness  hours  of  8:30  a.m.  to 
5:30  pm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alyse  BesL  Special  Assistant  to  the 
Director,  at  (202)  634-9380. 

Signed  this  21st  day  of  February  1989.  m 
Washington,  DC 
Donna  M.  Alvarado, 
Dircctjr  of  A  CHON 
\m  Doc  89-4713  Filed  2-28-89:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Ffbniary  24,  1969 

The  Department  of  Agriculture  h.is 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  I'M  U.S.C 


Chapter  35)  since  the  last  list  was 
published.  This  Lst  is  grouped  info  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  [3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses:  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  P.L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from;  Department  Clearance  Officer, 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  '^irectly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  'nfent  as  early  as 
possible. 

Extension 

•  Animal  and  Plant  Health  Inspection 

Service 
Certificate  for  Poultry  or  Hatching  Eggs 

For  Export 
VS17-6 
On  Occasion  * 

Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Small  businesses 
or  organisations;  18.000  responses;  aOOO 
hours:  not  applicable  under  3504(h) 
George  O.  Winegar  (301)  436-8583. 
Donald  E.  Hulcher, 

Actmf;  Ui'pcrtmental  Clearance  Offu  i-r 
[FR  Doc  89-4774  Filed  2-28-89;  64,=i  amj 
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FedeTAl    Register 

\:-.!     ,M     No     39 

Wednesday,  Manii  1,  1969 


Federaf  Grain  Inspection  Service 

Designation  Renewal  of  the  Ohio 
Valley  (IN)  and  Oulncy  (IL)  Agencies 

agency:  Federal  Gram  Inspection 
Service  jService). 

ACTION:  Notice. 

summary:  This  notice  announces  the 
desicna'ion  renewal  of  |ames  L.  Goodge. 
Sr..  dba  Ohio  \  alley  Gram  Inspection 
(Ohio  Vallpv  1.  and  .'Xnthony  L 
.Marqiiardt  dba  Quinry  Gra.n  Inspection 
&  Weighing  Service  fQninry)  as  official 
agencies  responsible  for  providing 
official  services  under  the  U.S  Grain 
Standards  Act.  as  amended  (Act). 

EFFECTIVE  DATE;  Ap.nl  1.  1989. 

ADDRESS:  lames  R.  Conrad.  Chief. 
Review  Branch.  Compliance  Divisio'^. 
FGIS  L'SDA.  Room  1&47  South  Buiid,nc, 
P.O.  Box  9W.'>4.  Washmgtun.  DC  C't-M.*- 
64.54 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone:  {202j  4-t"- 
8525. 

SUPPIlEMENTARV  »nfo«matk>n:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Fjtecutive  Order  1229"  and 
Departmental  Regulation  1512-1: 
therefore,  the  Executive  Order  and 
Departmen'dl  Regulation  do  not  apply  to 
his  action. 

The  Service  announced  that  the  Ohio 
Valley  and  Qumcy  dcsigna'ions 
terminate  on  March  31,  1989.  ar.d 
requested  applications  for  official 
agency  designation  to  provide  official 
services  within  specified  geographic 
areas  in  the  October  5  1988,  Federal 
Register  (53  FR  39121)  Applications 
were  to  be  postmarked  by  .\'ovember  3, 
1988.  Ohio  Valley  and  Qumcy  were  the 
only  applicants  for  designation  in  their 
area  and  each  applied  for  designation 
renewal  in  the  entire  area  currentiv 
assigned  to  each  agency   The  Se",  ^e 
^"lounced  the  applicant  nampy  in  the 
Decomber  1.  1383,  Federal  Register  (53 
FR  48564)  and  requested  cornmenfs  on 
the  applicants  for  designation. 
Comments  were  lo  be  postmarked  by 
January  17.  1989:  no  comments  \\ere 
received. 

The  Service  evaluated  all  available 
information  regarding  the  des.gnation 
cntena  in  section  7(0(1  H Al  of  the  Act; 
and  in  arcordaniie  vnth  sedion 
7(f)(l)lB),  determined  that  Ohio  Valley 


8578 


Federal   Re^iBler   /    Viil    54.   No    M   I   WiHinesddy.   March   1.   1969   /   N'oticeB 


Federal  Regigter  /  Vol.  54.  No.  39  /  Wednesday,  March  1,  1989  /  Notices 


B'"! 


mill  Qiiini  v  "''»*  «''!«  '<'  provide  ofTif  ihI 
i»<T\u»"fi  III  the  K<'i'Krn;)hir  arpii  fur 
vs  hi(  h  th»'  S«'r\  i(  »•  m  r»'tirvMr,K  ihfir 
ilfiiXriHtionn   Kff('(  luf  April  1    1VI«9,  and 
tfrniindt'.riK  MhT'  h  ,11    1*4J   Ohio  Vtiilpy 
rtiul  Quiru  y  art'  ilf*i>(tinU'd  In  pmvlde 
(ifTiiirtl  uispei.tKiii  fuiii  tiotn  in  thpir 
«lii-i  ifit'd  k<fiixrHphi(,  ami*   h* 
[irrv  i.nisly  dc «(  rihcd  in  the  l)<  tuhrr  1 
Kederal  K«)(itlnr 

liiirrftit'il  ptTsiiis  my  obtain  ofTlctHl 
utTv  K  »"i  by  (I  in  1,11  ting  the  a{{enclM  Ht 
Ihit'  fuUiivMnK  'I'icptiiine  luimhrrs   Ohm 
ViilU-y  Hi  (HlJl  H;.(v  S444,  yuinc  y  hI  (21~) 
222-7592. 

I  ^\ib  L  M-^A2.  SO  Slat  ••  amtindiHi  (7  U  S  C 
'1  »i$mj]] 

Dal*:  Ftbruary  17.  1900 
I  T  Abahtm 

/'"•■.  ^^■   '.',r,'    iincm  Divition. 

{IKD'K    m»  4'(>M  I'livd  2^2S-aB:ft43am| 

WU-MQ  coot    Ml»-f»«i 


R*<]u«st  for  Comments  on  Designation 
Appltcants  In  the  Qcographtc  Ar«a 
Currently  Assigned  to  the  EnKJ  (CK) 
■nd  Erie  (OH)  Agencies 


AQtNCV    V> 

S.T'.  :.  .• 

ACTION:  N 


i-ttl  Grain  inspection 


BuaiMAnv   I  his  notice  requMta 

(  1  niiTiiT^n  from  mtpretled  parties  on  thr 

.ippiK  cirit  fur  uffu  irf!  agenry 
<!i"iiv;i'ittii>n  in  It.r  ^i     <Tnphu    nets 
I  urTfiitly  rtiiiKn>'d  In  Knid  (.rtiin 
ln»p«'i  linn  ("uinp.iny    In(    (Knid)   and 
Dftrii*  1.   ftiiliiThi 'iHf  dtiM  Kri»'  tirain 
l;np«"(  'ii)n  S<T%  ;i  »•  (i  i  h-) 

DATi;  Commwnta  must  be  postmarked 

1  ••  ur  (..•firf  April  r    \^Mi 

AOOMtSS:  (liininii-nU  niuHi  \n-  Hutmiillcd 

in  Kvniinx  In  l.«"VM!i  l^-haklifn    |r     RVl, 

Md.S   rsn,\   KiM.ni  (WJl  Sui'h  HuilduiK 

CO   Dnx  'MWM    WiithiiiKtiiii.  [»(    .nil»'«>- 

MM 

If'rnu;..  uHcr»  niay  ri'*(«iiid  In 
l!JJ-iiAK)kK-N/K,IS/lISI)A|  tidpnuiil 

It'i'rx  ii«*'rs  nirtv  r»'«p<ind  hi  fullows 

TO   [j'w\»  l^'txiliken 

TIJC  7H4r.W)l    ANSK.IS  I  ( 

All  i:<)mnit»nli  rr(»MVi'd  will  t)*  made 
availatili*  for  ptihln   ins(M'(  tion  at  the 
atiiive  addrvfli  lo<  atpd  al  H<K) 
Inii»'p«nd«n{.e  AvHmi»»,  SW  ,  dunnx 
rt'niilar  butin(*s«  hoiu§  [7  ('FK  1  2^(ti|| 
rom  PUNTHcn  mFCWMAnoM  comtact: 
L.4«wiii  Ljfbakkfn.  )r    lcU'[ihiinf  (201.') 
47S^)42fl 

BUPVUMCMTAMY  IMrO«UlATK>M.    ihis 
a(  lion  has  t)*f'n  reviewed  and 
deU'riTilnrd  no!  lo  b*-  rulf  or  rfmilation 
Mi  drflnfd  in  Kxei  ulive  Onlrr  122}tl  and 
Deparlmfntal  Rffpdalion  1512-1 
thorefurtv  the  Kxi'cutive  Ordur  and 


Df pnrtmpr.tiil  RpR;!<itinn  do  not  npply  to 
ihn  ai  tion 

rhe  Sw'rMce  r«*quesled  applications  for 
offic.iiil  Huenry  dciKnation  lo  providp 
official  dprvufs  within  specified 
Hpoxraphic  areas  in  the  I<inurfry  4    T^H*.! 
Fedaral  Raxistar  |.Vt  F'K  ItUl 
Applii  ations  were  to  be  postmarked  by 
Felirviary  3.  lUttH   Kind  and  F.ne  were  the 
only  applii  ants  for  desinnation  in  those 
areas  and  each  applied  for  dt'Si^nalion 
renewal  in  the  entire  area  curre r.lly 
.(••HiRned  to  that  agency 

1  his  notii  e  pro\  idi>»  tiiU'resti-d 
ptTioiii  the  opportunity  to  present  their 
(  liniments  i  imcerninx  the  appin  cir.ts  for 
designation   Commenters  are 
em  nuraged  lo  submit  r'MSons  for 
support  or  ob|ection  to  these  designation 
actions  and  miliide  pertinent  data  lo 
support  their  views  and  rommt-iits    .'Ml 
comments  must  he  submitted  to  the 
Resources  V1jr.,igemer.l  Uuision.  at  the 
above  address 

Comments  and  other  availa^ile 
information  will  be  considered  in 
n.iiking  a  final  decision   Notice  of  the 
final  derision  will  be  published  m  the 
Federal  Rexisler   .ind  the  applicants  will 
Ik;  iiiformed    if  the  decision  in  writing 

(Pub   L  »4-.S*u;   ^    -I'.it   2««7   at  ameiided  |7 
V  8  C:  71  el  lev  I 

Oale  February  17   1<M0. 
|T  AbshMr. 

IVK  P.k;   f»-MSM  Filed  2-2a~fle;  8  45  ami 
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Request  for  D«signatk>n  AppOcAnt*  To 
Provide  OTftciaJ  Services  In  the 
Geographic  Area  Currentty  Assigr>ed 
to  ttte  Fremont  (NE)  and  Titus  (IN) 
Agencies 

AOINCy:  KeiJeral  Cram  inspection 

S«'r\  II  e  (S«TMce). 
ACnon:  Nolii  c. 


tUStssAAV:  >\irsuanl  to  the  piawkiflBt  of 

the  I!  S  Cram  Standards  Act.  as 
Amended  (Act)    official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
ai  cording  to  the  criteria  and  pn>cedurr8 
presc  nbed  in  the  Act   This  notice 
announi  e«  that  the  designation  of  twti 
agencies  will  terminate,  in  accordance 
with  the  Act.  and  requests  applications 
from  parties  interested  in  being 
designated  as  the  official  agency  to 
provide  offiiMal  services  in  the 
geographic  area  currently  assigned  to 
the  spwcified  agencies  The  official 
agencies  are  the  Fremcmt  Grain 
Inspection  Department.  Inc.  (Fremont) 
ami  Titus  Gram  Inspection.  Inc  (Titus) 
DATE:  .'\ppln  ations  must  be  postmarkeii 
on  or  before  March  31.  \WG 


AOOnttt:  Applications  must  be 
submitted  to  James  R  Conrad.  Chief. 
Review  Branch.  Compliance  Division. 
FGIS.  USDA.  Room  164:'  South  Building. 
P  O  Box  96454.  Washington.  DC  20090- 
6454   All  applications  received  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue   SVV    during 
regular  business  hours 
FOM  FVNrfHCn  INFOmtATION  CONTACT. 
I.imes  R   C^onrad   telephone  (20;)  447- 
6o25 

SUmXMCNTAAV  INFOftMATION:  1  his 
action  hag  been  reviewed  and 
determined  not  to  be  a  aile  or  regulation 
as  defined  in  Kxecutive  Order  122^1  and 
Departmental  Regulation  1512-1, 
therefore,  the  Kxecutive  Order  and 
Departmentiil  Regulation  do  not  apply  to 
this  action 

S<'(  tion  "I Hi  1 1  of  the  Ai  t  sperifies  that 
the  Administrator  of  the  S«'rvii  e  is 
authorized,  upon  application  liy  any 
qualified  agency  or  person,  to  designnte 
sui  h  .igeni  y  or  person  to  provide  official 
servK  es  after  a  determination  is  made 
that  the  applicant  is  b«'tler  able  than  any 
other  applicant  to  provide  offii;ial 
services  in  an  assigned  geographic  are.i 

Fremont,  loca'ed  at  Ht)3  Kast  Dodge 
Street   Fremont   NK  6«025  nnd  Tilus 
loi  ,iteii  ,i!  nil  r.ast  800  North.  West 
l^ifayette,  IN  4"'VX*.  each  were 
ilesignated  under  the  Act  as  an  offii  imI 
iigeni  y  (in  September  1    TWi  to  provide 
offii  i.il  inspection  funi  tions 

The  offii  111!  iigencies  designations 
terminate  on  August  31.  1989  Section 
•'(gl(l)  of  the  Act  states  that 
designations  of  offu.ial  agencies  .shall 
terTTiinate  not  later  than  tnennially  and 
may  be  reneweii  ai  cording  to  the 
criteria  and  procedures  prescribed  in  the 
Alt 

The  geographu  area  presently 
iissigned  to  Fremont,  in  the  Stales  of 
Iowa  and  .Nebraska,  pursuant  lo  section 
7|fl(2)  of  the  Act.  which  may  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows. 

In  Iowa  Carroll  (west  of  US  Route 
71).  Clay  (west  of  I'  S  Route  71). 
Crawford.  Dickinson  (west  of  U  S 
Route  71)  Harrison  (east  of  Stale  Route 
1B3).  O'Brien  (north  of  R24  and  east  of 
U  S  Route  59).  Osceola  (east  of  US 
Route  59).  and  Shelby  Counties. 

In  Nebraska 

Bounded  on  the  North  by  U.S.  Route 
20  east  lo  the  F*ierce  County  line,  the 
eastern  Pierce  County  line;  the  northern 
Wayne.  Cuming,  and  Burt  County  lines 
east  lo  the  Missouri  River 

Bounded  on  the  East  by  the  Missoun 
River  south-southeast  to  Stale  Route  91; 
Stale  Route  91  west  to  the  Dodge  County 


line:  the  eastern  and  southern  Dodge 
County  lines  west  to  U.S.  Route  77;  U.S. 
Route  77  south  lo  the  Saunders  County 
line. 

Bounded  on  the  South  by  the  southern 
Saunders,  Butler,  and  Polk  County  lines; 
and 

Bounded  on  the  West  by  the  western 
Polk  County  line  north  lo  the  Platte 
River;  the  Platte  River  northeast  to  the 
western  Platte  County  line;  the  western 
and  northern  Platte  County  lines  east  to 
U  S.  Route  81;  US.  Route  81  north  to 
U.S.  Route  20. 

The  following  locations,  outside  of  the 
above  contiguous  geographic  area,  are 
part  Gi"  Ihis  geographic  area  assignment: 
luergens  Produce  and  Seed,  and  Farmers 
Grain  and  Lumber  Company,  both  in 
Carroll,  Carroll  County,  Iowa  (located 
inside  Central  Iowa  Grain  Inspection 
Service.  Inc.'s  area);  and  Farmers 
Cooperative,  and  Krumel  Grain  and 
Storage,  both  in  Wahoo,  Saunders 
County,  Nebraska  (located  inside 
Omaha  Grain  Inspection  Service,  Inc.s 
area). 

F.xceptions  to  Fremont's  assigned 
geographic  area  are  the  following 
locations  inside  Fremont's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies: 

1   Hastings  Grain  Inspection.  Inc.: 
Farmers  Cooperative  Grain  Company, 
and  Wagner  Mills.  Inc..  both  in 
Columbus.  Platte  County.  Nebraska; 

2.  Omaha  Grain  Inspection  Service. 
Inc.:  Farmers  Coop  Business  Assn.. 
Rising  City,  Butler  County,  Nebraska, 
and  Farmers  Coop  Business  Assn.. 
Shelby,  Polk  County,  Nebraska;  and 

3-  Sioux  City  inspection  h  Weighing 
Agency,  Inc.:  Charter  Oak  Grain  k  Seed, 
and  Delanty  Grain  Company,  both  in 
Charter  Oak.  Crawford  County,  Iowa. 

The  geographic  area  presently 
assigned  to  Titus,  in  the  State  of 
Indiana,  pursuant  to  section  7(f)(2)  of  the 
Act,  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 

follows: 

Bounded  on  the  North  by  the  northern 
Pulaski  County  line: 

Bounded  on  the  East  by  the  eastern 
and  southern  Pulaski  County  lines;  the 
eastern  White  County  line:  the  eastern 
Carroll  County  line  south  to  State  Route 
25;  State  Route  25  southwest  to 
Tippecanoe  County;  the  eastern 
Tippecanoe  County  line; 

Bounded  on  the  South  by  the  southern 
Tippecanoe  County  line;  the  eastern  and 
southern  Fountain  County  lines  west  to 
US  Route  41;  and 

Bounded  on  the  West  by  U.S.  Route  41 
north  lo  the  northern  Benton  County 
line;  the  northern  Benton  County  line 
east  to  State  Route  55;  State  Route  55 


north  to  US.  Route  24;  U.S.  Route  24 
east  to  the  White  County  line;  the 
western  White  and  Fhilaski  County  lines. 

The  following  locations,  outside  of  the 
above  contiguous  geographic  area,  are 
part  of  this  geographic  area  assignment: 
Boswell  Grain  Company,  Boswell, 
Benton  County;  Dunn  Grain.  Dunn, 
Benton  County:  York  Richland  Grain 
Elevator.  Inc.,  Earl  Park,  Benton  County; 
Raub  Grain  Company,  Raub,  Benton 
County  (located  inside  Champaign- 
Danville  Grain  Inspection  Departments, 
Inc.'s  area);  and  The  Andersons,  Delphi. 
Carroll  County;  Buckeye  Feed  and 
Supply  Company.  Leiters  Ford.  Fulton 
County:  and  Cargill,  Inc.,  Linden. 
Montgomery  County  (located  inside 
Frankfort  Grain  Inspection.  Inc.'s  area). 

Exceptions  to  Titus'  assigned 
geographic  area  are  the  following 
locations  inside  Titus'  area  which  have 
been  and  will  continue  to  be  serviced  by 
the  following  official  agency: 

Schneider  Inspection  Service,  Inc.: 
Central  Soya,  and  Farmers  Grain,  both 
in  Winamac,  Pulaski  County. 

Interested  parties,  including  Fremont 
and  Titus,  are  hereby  given  opportunity 
to  apply  for  official  agency  designation 
to  provide  the  official  services  in  the 
geographic  area,  as  specified  above, 
under  the  provisions  of  section  7{f)  of 
the  Act  and  §  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  each  specified  geographic 
area  is  for  the  period  beginning 
September  1,  1989,  and  ending  August 
31, 1992.  Parties  wishing  to  apply  for 
designation  should  contact  the  Review 
Branch,  Compliance  Division,  at  the 
address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

(Pub  L.  94-582  90  Stat.  2867,  as  amended  (7 
U.S.C..7le^se9)) 

Date:  February  17.  1989. 
|.T.  Abshier, 

Director,  Compliance  Division. 
|FR  Doc.  89-4495  Filed  2-28-89:  8:45  ara) 
BILUNG  COOC  S41fr-£N-« 


Forest  Service 

Polk  Timber  Saie,  (.assen  National 
Forest,  CA;  Intent  To  Prepare 
Environmental  Impact  Statement 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  a  draft  environmental  impact 


statement  (DEIS)  for  a  proposal  to 
harvest  timber  in  the  Lower  .Mill  Creek, 
Middle  Deer  Creek  and  Lower  Deer 
Creek  Management  Areas  («'8  40.  41. 
and  42.  respectively)  on  the  Almanor 
Ranger  District.  Lassen  National  Forest, 
Tehama  County.  California  The  agency 
has  conducted  preliminary  public 
scoping  on  the  proposal  and  has 
received  written  comment  and 
suggestions.  The  agency  invites  fanner 
comments  and  suggestions  on  the  8cof>e 
of  the  analysis  In  addition,  the  agency 
g!vei  notice  of  the  full  environmental 
analysis  and  decision-making  process 
that  IS  occurring  on  the  proposal  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
March  31,  -1989 

FOR  FURTHER  tNFORMATtON  CONTACT: 

Direct  comments,  suggestions  and 
questions  about  the  proposed  action  and 
DEIS  to  Laurence  Crabtree.  District 
Planning  Officer.  Almanor  Ranger 
District,  Lassen  .National  Forest,  P  O 
Box  767.  Chester.  California  96020, 
phone  916-258-2141. 

SUPPt^MENTARY  INFORMATION:  The 

Lassen  National  Forest  1  imber 
Management  Plan  (1975)  and  the 
proposed  Lassen  National  Forest  Ld-  i 
and  Resources  Management  Plan  (1i*Hh) 
provide  guidance  for  the  o-^derly  and 
sustained  development  of  the  timber 
growing  capacity  of  the  Lassen  National 
Forest,  Plan  direction  for  Management 
Areas  40.  41  and  42  includes  timber 
harvest,  while  also  considering  visual 
quality .  the  proposed  Wild  and  Scenic 
River  corridors  along  Deer  Creek  and 
Mill  Creek,  the  proposed  Mill  Creek 
Wilderness  Area,  the  Ishi  Wilderness 
Area,  semi-primitive  non-motorized  and 
semi-primitive  motorized  recreation 
areas,  the  maintenance  of  habitat  for 
species  that  are  at  least  partially 
dependent  on  old  growth  timber  stands, 
and  other  resources. 

In  preparing  the  DEIS,  the  Forest 
Service  will  identify  and  consider 
alternatives,  including  no  action. 

Richard  A.  Henry.  Forest  Supervisor, 
Lassen  National  Forest,  Susanville 
California,  is  the  responsible  official 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  dunng  the 
scoping  process  (40  CFR  1501  7).  In  ,M^v. 
1987.  the  Forest  Service  sent  a  letter  of 
management  intent  to  Federal  and  State 
agencies  and  other  individuals  or 
organizations  with  possible  interest  in. 
or  who  may  be  affected  by.  the 
proposed  action.  The  letter  sought 
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mfiirniHlion.  ci>min«!iiti.  and  ttstistdiice 
rt-nrtrdinn  the  propo^i-d  timln-r  sm1<>    This 
inp\)i  will  tie  ut«d  m  pffparalion  of  the 
DKIS   The  tajpmn  pro<  »**•  in(.liide« 

1    IdenlifyinH  ptXentml  issuet 

1.  Ident.fying  i«*ue«  to  be  an«lyi»'d  in 
(l.-pth 

1  F.liniinatinjj  miigificant  lisuet  ur 
IhoHt'  which  hjve  been  covered  by  a 
r»'U'\Hnt  prpvioui  rnvimnmental 
HmdyBis 

4.  Kxplonns  additional  allemdtives 

5  Identifying  pt)tential  envimnmental 
cfffi  t«  of  the  proposed  h(  turn  and 
aitemalive*  |i  e  .  dire<:I,  indirtM  I,  and 
(umulalive  effect*  and  connected 
H(  tiiinsl 

a  Deterraininn  potential  ctx)peralinj< 
rtxencif's  and  task  atslgnmenti. 

Respond*!*  to  the  letter  of 
manaKemenl  intent,  and  input  from 
f'tircit  Service  »peci<ili»ts.  hiive 
identified  several  is.iues  and  i;uni.erns 
These  are 

1  Apprtixirii.itely  one-fourth  of  the 
proposed  sale  area  was  part  of  the  Polk 
Springs  Roadless  Area  whu  h  the 
California  Wihlemess  Act  of  l<lfl4  made 
available  for  non  wilderiieHU 
management 

2  Mana^enu'iit  activities  shouM 
maintain  the  reirvational  ami  aesthetic 
values  of  the  pmjx'Seii  Wild  and  S<;enir 
Kiver  I.  nrndors  of  Mill  Creek  and  Oeer 

( '.reek 

V  Manakji'tTi-Tit  a<  iiviiies  should  not 
de^rride  the  water  i)iiall!y  or  the 
anadromoiis  iin<i  rt-siilent  fisheries 
habitat  of  Mill  (reek    Deer  ("reek  itm] 
their  tnbuI.ir>i'H 

4  rhe  f'nik  SpriiiiiH  area  in(  ludes 
habitat  for  the  Kast  1  ehama  lieer  heni 

5  Suitable  nld  gwwth  forests  to  meet 
the  habitat  re(iii;remenls  of  retain 
wildlife  species  are  !imiie<l  in  the 
proposed  sale  area 

8  Several  raptor  nest  sites  have  fx-en 
identifieil  in  the  proposed  sale  area, 
inrliidinj^  a  potential  pereiinne  falcon 
nest  (federal  Kiulan«ervd  S|;>e<  lesi 

7  Slope  stability  and  soil  erosion 
potential  IS  a  i  .im  ern  in  parts  of  the  sale 
area 

8  Reneneraiion  may  \>e  difficult  on 
some  soils 

9  Road  constnjt  tion  will  be  difficult 
and  expensive  in  some  places 

10  The  creation  of  slash 
accumulations  adjacent  to  either  pnvate 
lands  or  Wilderness  Area  boundane* 
i:ould  increase  fire  nska  to  these  areas 

11  Prrtentirtl  areas  for  Und  ownership 
exchange  are  within  the  proptised  sale 
area 

The  DKIS  is  expected  to  be  filed  with 
the  Rnvironmental  Protection  Agency 
(Kl'AI  and  to  be  available  fur  public 


review  in  Apnl    1989   At  that  time  EPA 
will  publiah  a  notice  of  availability  of 
the  UUS  in  the  Fwlaral  Rsfistv. 

rhe  comment  penod  on  the  DEIS  will 
be  45  days  fnim  the  date  the  EPA  s 
notice  of  availability  appears  in  the 
Faderal  Umn^at  It  is  very  important 
that  those  interested  in  the  management 
of  the  Uwer  Mill  Creek.  Middle  Deer 
( "reek  and  Lower  [3eer  Creek  areas 
participate  at  that  time  To  be  the  most 
helpful,  comments  on  the  DFJS  should 
be  as  specific  as  possible  and  may 
address  the  adetjuacy  of  the  statement 
or  the  merits  of  the  alternatives 
disi  ussed 

Comments  on  the  DEIS  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS  (F'EIS). 
which  IS  scheduled  to  be  completed  in 
lune   ise9.  In  the  FEIS  the  Forest  Service 
IS  required  to  respond  to  the  comments 
received  (40  CFR  1503  4)  The 
responsible  official  will  consider  the 
I  iimmenls.  responses,  environmental 
I  onsequences  discussed  in  the  WAS.  and 
applicable  laws,  regulations,  and 
poln:ie8  IS  making  a  decision  regarding 
this  prop*)s«l.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
[)fci9ion  That  decision  will  lie  subject 
tu  appeal  under  3fl  CFK  217. 

\).iU-   Fehnisrv  22.  19ea 
H  K   Tiitm*n. 
A,  tin)i  f-'iirvil  Siiftfm^ttr 
HM  [)o(    H»-4~-'n  Filed  2-28-89;  845  am] 
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Ald«r  TImlMr  Sato.  Im—n  National 
Forest  CA;  kitant  To  Pr»par» 
Envlronmantal  Impact  Statamant 

AOCNCy:  Forest  Service.  I'SDA 
ACTKMC  Notice  of  intent  to  prepare  an 
envinjnmental  impact  statement. 


tUHMARY:  The  Forest  S^Tvice  will 
prepare  a  draft  environmental  impart 
statement  (DFIS)  for  a  proposal  to 
harvest  timber  in  the  Middle  Deer  Creek 
Management  Area  |«41|  on  the  Almanor 
Ranger  District.  Ijissen  National  Forest. 
Tehama  County,  California  The  agency 
has  conducted  preliminary  public 
scoping  on  the  proposal  and  has 
re<  eived  written  comments  and 
suggestions  The  agency  mvitei  further 
comments  and  suggestions  on  the  scope 
of  the  analysis  In  addition,  the  agency 
gives  notice  of  the  full  environmental 
analysis  and  decision-making  process 
that  IS  occurring  on  the  proposal  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decison. 
OATV:  Comoients  concerning  the  scope 


of  the  analysis  must  be  received  by 

March  31.  1989. 

Foa  wmrxBi  mrommA-ntim  coiitact: 

Direct  comments,  suggestions  and 
questions  about  the  proposed  action  and 
DEIS  to  Laurence  Crabtree  Distnct 
Planning  Officer.  Almanor  Ranger 
Distnct.  Lassen  National  Forest.  P  O 
Eiox  767.  Cheater,  California  96020. 
phone  91 6- 256- 21 41 
tUarLIMCNTAIIV  INFOmtATION:  The 
Ijissen  National  Forest  Timber 
Management  Plan  (1975)  and  the 
proposed  Lassen  National  Forest  Land 
and  Resource  Management  Plan  (1986] 
provide  guidance  for  orderly  and 
sustained  development  of  the  timber 
growing  capacity  of  the  Lassen  National 
Forest.  Plan  direction  for  the  Middle 
Deer  Creek  Management  Area  («41) 
includes  limber  harvest,  while  also 
considering  visual  quality,  the  proposed 
Wild  and  Scenic  River  comdor  along 
Deer  Creek,  the  maintenance  of  habitat 
for  species  that  are  at  least  partially 
dependent  on  old  growth  timber  stands, 
and  other  resources. 

In  preparing  the  DEIS,  the  Forest 
Siervice  will  identify  and  consider 
alternatives,  including  no  action. 

Richard  A.  Henry,  Forest  Supervisor. 
Lassen  National  Forest,  Susanville, 
California,  is  the  responsible  official. 

f\iblic  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  In 
Apnl.  1986,  the  Forest  Service  sent  a 
letter  of  management  intent  to  Federal 
and  State  agencies  and  other  individuals 
or  organizations  with  possible  interest 
in.  or  who  may  be  affected  by.  the 
proposed  action.  The  letter  sought 
information,  comments,  and  assistance 
regarding  the  proposed  timber  sale  This 
input  will  be  used  in  preparation  of  the 
DFIIS  The  scoping  process  includes: 

1  Identifying  potential  issues. 

2  Identifying  issues  to  be  analyzed  in 
depth. 

3  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Explonng  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions) 

6.  Determining  potential  cooperating 
agencies  and  task  assignments 

Responses  to  the  letter  of 
management  intent,  and  input  from 
Forest  Service  specialists,  have 
identified  several  issues  and  concerns. 

These  are: 


1.  The  proposed  sale  area  was  part  of 
the  Cub  Creek  Roadless  Area  which  the 
California  Wilderness  Act  of  1984  made 
available  for  non-wilderness 
management. 

2.  Management  activities  should 
maintain  the  recreational  and  aesthetic 
values  of  Highway  32  and  the  proposed 
Wild  and  Scenic  River  corridor  of  Deer 
Creek. 

3.  Management  activities  should  not 
degrade  the  water  quality  or  the 
anadromous  and  resident  fisheries 
habitat  of  Deer  Creek  and  its  tributaries. 

4.  The  proposed  sale  area  includes 
habitat  for  deer  and  bear,  and  for 
wildlife  species  which  are  at  least 
partially  dependent  on  old  growth 
forests. 

5.  Old  landslides,  rock  outcrops,  steep 
slopes  and  shallow  soils  could  make 
development  of  a  transportation  system 
expensive. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  in  April,  1989  At  that  time  EPA 
will  publish  a  notice  of  availability  of 
the  DEUS  in  the  Federal  Register. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Middle  Deer  Creek  area 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  DEIS  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed. 

Comments  on  the  DEIS  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS  (FEIS), 
which  is  scheduled  to  be  completed  in 
June,  1989.  In  the  FEIS  the  Forest  Service 
is  required  to  respond  to  the  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  FEIS.  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  217. 

Ddtp   February  22.  1989 
H.R.  Tatinan, 
Acting  Forest  Supervisor. 
(FR  Doc  89-4769  Filed  2-28-89;  8:45  am] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

agency:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB). 
action:  Notice  of  ATBCB  meeting. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  has  scheduled  a  meeting 
to  be  held  from  1:00  PM  to  3:00  PM.  on 
Wednesday,  March  15, 1989,  in  the 
Department  of  Transportation 
Conference  Room  2230,  400  7th  Street 
SW.  Washington.  DC  20590. 

Items  on  the  Agenda:  Discretionary 
research  projects  for  FY  1989  funding: 
public  affairs  plan;  Fiscal  Year  1990 
budget;  Fiscal  Year  1989  budget 
reprogramming;  OCE  status  report;  draft 
plan  for  compliance  and  enforcement 
case  resolution;  Office  of  Compliance 
and  Enforcement  annual  review;  review 
of  the  results  of  the  management  study; 
confirmation  of  the  selection  for  the 
position  of  General  Counsel.  Some 
portions  of  the  Board  meeting  will  be 
closed. 

DATE:  Wednesday.  March  15, 1989—1:00 
PM-3:00  PM. 

ADDRESS:  Department  of  Transportation. 
400  7th  Street  SW.,  Conference  Room 
2230,  Washington,  DC  20590. 

The  Technical  Programs  Committee 
and  the  Planning  and  Budget  Committee 
of  the  ATBCB  will  meet  on  Tuesday. 
March  14, 1989,  from  9:00  a.m.  to  3:00 
p.m.  in  the  ATBCB  Offices,  1111  18th 
Street,  NW.,  Suite  501,  Washington,  DC 
20036-3894. 

The  Executive  Committee  will  meet 
from  9:00  a.m.  to  11:00  a.m.  on 
Wednesday.  March  15,  in  the 
Department  of  Transportation 
Conference  Room  2230,  400  7th  Street. 
SW.,  Washington,  DC  20590.  Some 
portions  of  the  committee  meetings  will 
be  closed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Gilley,  Administrative 
Officer.  (202)  653-7834  (voice  or  TDDj. 

L,awrence  W.  Roffee, 

E\pcuti\e  Director. 

|FR  Doc.  83-^;694  Filed  2-28-89;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Missouri  Advisory  Committee;  Agenda 
and  Notice  of  PutHic  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  US.  Commission  on  Civil  Rights, 


that  a  meeting  of  the  Missoun  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
4:30  p.m..  on  Wednesday.  March  22, 
1989.  at  the  Days  Inn-Universitv  Center. 
1900  1-70  Dnve  SW..  Columbia' 
Missouri.  The  purpose  of  the  meeting  is 
to  receive  information  on  the  nature  and 
extent  of  bigotry-related  crime  and 
harassment  on  selected  college 
campuses  in  Missouri. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Joanne  M. 
Collins,  or  William  F.  Muldrow.  Acting 
Director  of  the  Central  Regional  Division 
(816)  426-5253,  (TDD  816/426-5009) 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission, 

Dated  at  WashmRlon.  DC    Februan,  21, 
1989 

Melvin  L  |enk.ins. 

Acting  Staff  Director. 

(FR  D(X..  89^^00  Filed  2-28-a9,  8:45  ami 
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Wisconsin  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

.Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Right.s. 
that  a  meeting  of  the  Wisconsin 
Advisory  Committee  to  the  Commission 
will  convene  at  1:00  p.m.  and  adjourn  at 
4:00  p.m..  on  March  16,  1989.  at  the 
Concourse  Hotel.  One  West  Dayton 
Street.  Madison.  Wisconsin,  The 
purpose  of  the  meeting  is  to  discuss 
current  projects  and  to  plan  future 
activities  for  FY  1989. 

Persons  desiring  additional 
inform.stion.  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chmrperson  James  L 
Baughman.  or  William  F.  Muldrow. 
Acting  Director  of  the  Central  Regional 
Division  (816)  426-5253.  [TTD  816/426- 
5009),  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rjles 
and  regulations  of  the  Commission. 
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[)ala(i  al  W«ihii«j|tnn.  tXl  Ftbruary  14, 

Malvin  L  |«^>«i, 

A,  li.jfi  'itvff  Dirm-lvr 

im  Doc  «»-«7Tn  K(l«d  2^2A-m.  8  «S  ami 

MLUMO  COO« 


DCPARTMENT  Of  COtWERCE 
Buraau  of  Export  Administration 

IDockvtNo  7S«M>1| 

Actions  Affsctmg  Export  PrtvUogM; 
Andrs  A.  BuccoMer 

Summary 

The  Detuion  *niJ  Ord«r  of  the 
undersinneii  ilntcd  Mariii  2.  19BH  i« 
hcrvliy  modified  tu  provide  that  the 
denitti  of  export  privilexefl  »et  forth  in 
H.iid  Order  shall  not  apply  to 
( onimodjtiea  or  ti-chiiical  data  which 
niiiy  b«»  fxportcd  pursuant  to  tienfrnl 
Ijcense  (i  Dent  as  provided  in  14  CYR 
771  3. 

Order 

(In  Marth  1ft,  !'««  Respondent  Andre 

Hu( coder  souxht  rvlii-f  from  the  Vlan.h  2. 
IWiH  Order  of  the  iinderHixiU'd  denying 
him  expi)rt  pnvilcxes  for  a  period  of  ten 
yiMri    1  he  rt-liff  souxht.  nilcr  alia,  was 
the  nxht  to  export  commodities  and 
technu  ai  data  from  the  United  Slates 
pursuant  to  t.enerul  License  Ct  l)e«t 

I'pon  1  onHuiiTrtlion  of  Kespondenl  » 
ri-nueHl    and  the  relief  sought  appe«nn« 
liistified,  It  IS  hereby  orderwil  that  the 
R.-Hpondent  s  privileges  of  partj(  ipatinn 
111  (iny  fransai  tion  involving 
(  ummoditien  or  tc(  hnua!  d.it.i  cxpor'fii 
from  the  I'nitcd  States  in  whole  or  iii 
part,  or  to  lie  exported,  are  hereliy 
reinstated  with  respw*  t  to  those 
(  ommothties  and  technical  data  which 
may  he  exported  pnrsM.int  in  (lenernl 
License  ("■  l)es'  fin  p'-tn  i<1fd  in  H  CYK 
tTl  J;  provided  hnwpver   ihat  ihm 
reinstatement  thull  be  valid  only  so  Innj^ 
a'«  Respondents   or  the  Final  Order 
entered  in  lh)H  ;ir>i(  cetlinK 

This  ( (Mis'  tutes  final  ayency  action  in 
this  matter 

lUT    h.-hnmry  2;t    1«WH 
Paul  KrfMKbmtMrs. 
I  tuit-r  Sit  ■>-ttjr\    Ih.ritiu  ijf  EifXirt 
Ailminiitratiiin 
|KK  r'><M    «H~24  KiW-d  :   :n  *»  H  45  •tm\ 

■HxatacoM  Mw-OT  « 

Or&f  Owtytng  PwniiMton  To  Apply 
For  or  Us*  EjqMrl  Uoonsos;  P«tor 
Walaschok 

In  'hi-  Mattf»T  of  Vv^rt  W«la»ch»>k 
MdmllirnalraaM.  MOD  Colonna.  Kedcral 
Ki-putilic  of  (.crmanjF 


On  AuKust  26,  19a&  Peter  Wslsschek 
(VValaschek)  was  convicted  of  violatlnjj 

section  2410(b)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C 
app  2401-2420  (1982  and  Supp   III  1985). 
as  amended  by  Pub  L  100-4ia  102  Stat. 
1107  (Au«uat  23.  1988))  (the  Act).  As 
provided  in  section  11(h)  of  the  Act,  no 
person  convicted  of  a  violation  of  the 
Act,  or  certain  other  provisiona  of  the 
I'nited  Statet  Code,  thall  be  eligible,  at 
the  discretion  of  the  Secretary,'  to  apply 
for  or  uae  aiiy  export  licenae  issued 
pursuant  to  the  Act  or  the  Export 
Administration  Rejulationa  (15  CFR 
Parts  7tift-799)  (the  Regulationa).'  for  a 
penod  of  up  to  ten  years  from  the  dale 
of  conviction  In  addition,  the  Secretary 
may  revoke  any  export  license  issued 
under  the  Act  in  which  a  person 
convicted  of  violatinjj  the  Act  has  an 
interest  at  the  time  of  conviction. 

F»ursuant  to  770,15  and  772.1(h)  of  the 
ReKulations.  as  amended.  S4  FT*  4004- 
4<X)e  (Jan.  27,  1988),  upon  rKitification 
that  a  person  has  been  convicted  of 
violatins  the  Act.  the  Director.  Office  of 
Kxport  Licensing,  in  consultation  with 
the  Director  Office  of  Export 
Enforcement,  shall  determme  whether  to 
deny  that  person  permission  to  apply  for 
or  use  any  export  license  issued 
pursuant  to  the  A(  I  tind  the  Regulations 
and  shall  also  deleniune  whether  to 
revoke  any  export  license  previously 
i.ssued  to  such  a  person.  Haviog  received 
notice  oi  Wala»t:hek  8  convii  ion  for 
Molating  the  Act,  and.  following 
i  on.sultations  with  the  Director.  Office 
of  Kxport  Enf()n.e[nent.  1  have  derjded 
th.i!  VValaschek  may  not  apply  for  or  u.*e 
.iriy  expiirt  license  until  .August  2ti,  l***. 
ten  ye.irs  from  the  dale  of  his 
conviction 

Accordingly,  it  is  hereby  ordered 
I   All  outstanding  individual  validated 
ti(  enses  in  which  VValaschek  appeal^  or 
participates,  in  any  manner  or  capaaty. 
are  hereby  revoked  and  shall  Ive 
relumed  forthwith  to  the  Office  of 
Export  Ln  ensing  fur  cancellation 
Further,  all  of  VValaschek  s  privileges  of 
partii  ipnting.  in  any  manner  or  capacity, 
in  any  special  licensinjj  pnxiedure. 
including,  but  not  limited  to.  distribution 
hcenses.  or  in  any  B*'"*''"'''  license  are 
hereby  revoked 


'  P<ir»uant  lo  ihr  Ki-xuUiuini   'hr  l>ir»^ti>r  OfT\c» 
()(  Ripon  Licenains.  in  oanaullation  •ritti  th» 
DiiTNiiir   ()ftu,«  .'t  K»p<>rt  Kxifun^inenl   «»»TT.i»^t 
(he  tuiliontT  |r«n(ad  to  tl»»  SecT««af7  by  t»cXmo 
lllhi  .i(  lh«  A. ! 

■  Rflactwa  (>ctol>«  1    ISSS  iha  Rxpon 
A.lmmi»«r«iioci  RaiulalMoa  w«r»  r»ilMi«n*i»d  aa  15 
IIK  P»rii  IIS-  'SB  !V)  FH  T^tSl   S#pt   JS  IBSSl  Th» 
tran^r  •aarvty  chai^wl  (ha  first  aumbar  <d  ••ch 
Pari  frrm  T'  In  "^    I'ntl!  iuc*  tlina  aj  tha  Ccxia  of 
Kmlirral  Rai«uUl>una  la  rapuMlaitMl  tha  Ka««latK>aa 
may  ha  looad  un  IS  tJTl  Parta  JaS-l«»  ( ISSB). 


II.  Until  August  28.  199a  Peter 
VValaschek.  Marxellenstrasae.  5000 
Cologne.  Federal  Republic  of  Germany. 
18  denied  the  pnvilege  of  applying  for  or 
using  any  export  license,  including,  but 
not  limited  to,  any  individual  validated 
license,  bulk  license  or  general  license, 
issued  under  or  authorized  by  the  Act 
and  the  Regulations.  Pursuant  to  this 
Order.  VValaschek  may  not  participate 
in  any  export  license-related  activity, 
including  any  participation:  (a)  As  a 
party  or  as  a  representative  of  a  party  to 
any  export  license  application  submitted 
to  the  Departraenl.  (b)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  reexport 
authonzation.  or  any  document  to  be 
submitted  therewith,  (c)  in  obtaining  or 
using  any  validated  or  general  export 
license,  or  other  export  control 
document,  (d)  m  carrying  on 
negotiations  with  respect  to.  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data,  in 
whole  or  in  part,  exported  or  to  be 
exported  from  the  United  States  and 
subiect  to  the  Regulations,  and  (e)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  tp<;hnical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

III  After  notice  and  opportunity  for 
comment  as  provided  in  8  770.15(h)  of 
the  Regulations,  any  firm,  corporation  or 
business  organization  related  to 
VValaschek  by  affiliation,  ownership. 
control  or  ptjsition  of  responsibility  may 
also  he  subject  to  the  provisions  of  this 
Order 

IV  No  person,  firm,  (xirporation, 
partnership  or  other  business 
organization,  whether  m  the  United 
States  or  elsewhere,  without  prior 
disclousre  to  and  specific  authonzation 
from  the  Office  of  pjiport  Licensing. 
shall,  with  respect  to  U.S.  origin 
commodities  and  technical  data  which 
are  subject  to  the  denial  of  export 
privileges  set  forth  herein,  do  any  of  the 
following  acts,  directly  or  indirectly,  or 
carry  on  negotiations  with  respect 
thereto,  in  any  manner  or  capacity,  on 
behalf  of  or  in  any  association  with 
VValaschek  or  whereby  VValaschek  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participabon  therein, 
directly  or  indirectly,  in  any  manner  or    | 
capacity  (a)  Apply  for.  obtain,  transfer, 
or  use  any  export  license.  Shipper  s 
Export  Declaration,  bill  of  lading  or  any 
other  export  control  document  relating 

to  any  export,  reexport  transshipment 
or  diversion  of  any  commodity  or 


technical  data  exported  in  whole  or  in 
part,  or  to  be  exported  by.  to.  or  for 
V*;alaschek,  or  (b)  order,  buy,  receive, 
use,  sell,  deliver,  store,  dispose  of. 
forward,  transport,  finance  or  otherwise 
8er\'ice  or  participate  in  any  export, 
reexport,  transshipment  or  diversion  of 
a-'y  commodity  or  technical  data 
exported  or  to  be  exported  from  the 
United  States.  These  prohibitions  apply 
only  to  those  commoditiea  and  technical 
d.ita  which  are  subject  to  the  Act  and 
the  Regulations. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  unhl  August 
20,  1998. 

A  copy  of  this  Order  shall  be 
delivered  to  VValaschek.  This  Order 
shall  be  published  in  the  Federal 
Kegister. 

Dated  February  24,  1989. 
Idin  S.  Baird, 

Director.  Office  of  Export  Licensing. 
[PR  Doc  89-4747  Filed  2-28-89:  8:45  am) 
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International  Trade  Administration 

Export  Trade  Certificate  of  Review, 
Application 

agency:  International  Trade 
.Administration,  Commerce. 
ACTION:  .Notice  of  appHcation. 


summary:  The  Office  of  Export  Trading 

Company  Affairs,  International  Trade 
Administration.  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACr. 

Thomas  H.  Stillman,  Director,  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration. 
202/377-5131.  This  is  not  a  loll-free 
number. 

SUPPI-EMENTARY  INFORMATKMC  Title  III 
of  the  Export  Trading  Company  Act  of 
1  )82  (Pub  L.  97-290)  authorizes  the 
Socretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  stale  and  Federal 
g  ivemment  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  Its  terms  and 
conditions.  S.^ction  302(b)(1)  of  the  Act 
and  15  CYH  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 


Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
Khether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
s'ibmitted  not  later  than  20  days  after 
tl.e  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
Department  of  Commerce,  Room  1223, 
Washington.  DC  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  89- 
00003."  A  summary  of  the  application 
follows: 

Applicant:  Passport  International  fPI).  9721 
Kempwood  Drive.  Suite  1005.  Houston, 
Texas  77080.  Contact:  David  .\.  Williams. 
President.  Telephone:  (713)  895-9612 

f  pplication  No.:  89-00003 

Date  Deemed  Submitted:  February  15. 1989 

Members  (in  addibon  to  applicant).  None 

Summary  of  the  Application 
Export  Trade  Products 

Process  control  equipment,  computer 
hardware  and  software,  electronic  test 
and  repair  eqjipment,  medical 
equipment,  paper  and  paper  products, 
end  consumer  products. 

Export  Trade  Facilitation  Ser\'ices  (as 
they  relate  to  the  export  of 
Products) 

Consulting,  irtemational  market 
ri'search,  financing,  insurance, 
advertising,  packing  and  crating, 
warehousing,  trade  documentation  and 
shipping,  foreign  exhibit  marketing,  and 
customs  brokerage. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

Under  the  terms  of  its  Certificate,  PI 
s-^eks  lo:  1.  Coordinate  the  participation 
of  various  suppliers  in  foreign  trade 
exhibitions  through  the  sharing  of  trade 
information  that  is  generally  available 
to  the  public. 


2.  Provide  Export  Trade  Facilitation 
Ser\ices  to  domestic  suppliers  for  the 
export  of  their  Products  to  foreign 
customers. 

3.  Enter  into  exclusive  agreements 
with  domestic  suppliers  to  arrange  for 
the  export  of  Products  to  foreign 
customers  in  response  to  foreign 
invitations  to  bid, 

4.  Enter  into  exclusive  agreements 
with  foreign  customers  to  select 
domestic  suppliers  of  Products  in  order 
to  match  foreign  buyer  specifications. 

5.  Meet  and  negotiate  with  domestic 
suppliers  concerning  the  terms  of  their 
participation  in  each  bid.  invitation  or 
request  to  bid,  or  other  sales  opportunity 
in  the  Export  Markets, 

6.  Establish  export  pnces  for  domestic 
suppliers  seeking  to  respond  to  a  foreign 
bid  opportunity,  and 

7.  Contract  with  other  Export 
Intermediaries  for  the  export  of  the 
Products  of  domestic  suppliers  to  the 
Export  Markets. 

Dated.  February  24.  1989. 
Tbomas  H.  Stillman, 
Director.  Of  ice  of  Export  Trading  Company 

Affairs. 

[FT?  Doc  89-1745  Filed  2-28-89;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Sea  Turtle  Conservation;  Shrimp 
Trawling  Requirements 

AGENCY:  National  Marine  Fisheries 
Service  (.NOAA  Fisheries).  NO.AA. 
Commerce. 
ACTION:  .Notice. 

summary:  -NO.AA  Fisheries  has 
contracted  with  the  .National  Academy 
of  Sciences  to  conduct  an  independent 
review  of  scientific  information 
pertaining  to  the  conservation  of  sea 
turtles.  The  study,  mandated  in  recent 
amendments  to  the  Endangered  Species 
Act  of  1973  (ESA)  to  be  completed  by 
April  1,  1989.  will  not  be  completed  until 
January  31,  1990. 

address:  Dr.  Nancy  Foster.  Director. 
(Jffice  of  Protected  Resources  and 
Habitat  Programs,  National  Manne 
Fisheries  Service.  1335  East-West 
Highway.  Silver  Spnng.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phil  Williams  (301-127-23221. 
SUPPt^MENTARY  INFORMATION: 

Background 

The  Endangered  Species  .Act 
Amendments  of  1988  (Public  Law  100- 
478)  includes,  among  other  things, 
provisions  on  sea  turtle  conservation. 
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rhe  .'\nifi!iliiifn!H  rfijuirf  lh»"  S<-i  rclrtry 
(if  (InrnnitTi  i-  In  i  imtrHi  !  with  the 
Naliiirirtl  Ai  .iili-my  of  Sx  icru  v»  for  itn 
in<ipp«'iiili'n!  ri'vicw  uf  hch  turtle  biiilnnv 
-hk!  (  iiiisfr\  ii'iiin    1  he  primary  purpoi«' 
n{  Ihf  rvvicw  iH  'ii  fwrthrr  the  lonx  tiTTti 
I  i)n>ier\  i|iiii(i  of  ten  turtles  by  n'\  lewiiix 
Hv.iiirtblc  ilrttrt  til  ensure  that  the  Kfilerdl 
mivcrunierit  t»  [imnuitiiix  the 
I  iin»»T\  riliori  (if  «»ert  t\ir1les  in  the  niDSt 
cfffM  tive  Hiul  (  iimfireheriKive  manner 
po-iHiSle    In  partu  iiIht   the  review  will 
n(l(lrfs«  whether  mure  (ir  le.Hs  ifruiKent 
nierts  ire«  Id  re(lu(  e  the  drdwumx  of  seti 
iiirtlen  in  shrimp  net*  are  iiei  ess.iry  und 
rtilvLHrttile  to  pnivule  for  the 
( imservulion  (if  sea  turtles  (.mixress 
ilirei  lf<t  the  Ai  iidcmv  U<  report  its 
fiiulinx  liy  ,'\pnl  1    ISJWI   If  the  .•\( /ulerry 
cannot  complete  it.n  r»mew  hv  .^pnl  1. 
then  It  should  nivp  priority  to  (  ompletiiin 
the  review  of  Kemp  s  Kulley  sea  turtle 
and  (  omplete  its  rwiew  of  olht-r  Hp»-(  ics 
ai  ext)e»liti(iu»ly  as  [los.silile 

Shortly  after  the  h^.X  AiTiendme.ils 
wi-re  passed.  .NOAA  hishenes  i  ontrK  ti-d 
the  .National  .'Ki  ailemy  uf  St.iem  fs 
lonceminx  this  study    NOAA  has 
ac<epte«l  the  A(ademy  •  prop<i8al  diitcd 
IV(eml>er  17.  \'^Uti.  for  a  one  yenr  study 
111  l>eK"i  *'"  Kedniary  I.  UtHH.  and 
conclude  on  January  .11.  IWW).  lYior  to 
the  enactment  of  the  Amendments,  the 
A(,«demy  informed  the  (jirixress  that  at 
Irasl  a  year  was  nef<J»^i  to  i(miplele  the 
study    NOAA  has  r»-(|uestcd  the 
Ai  ademy  to  provide  progress  reports  on 
April  1  and  Sepfemher  2<1   liJHH 

Dalrd    Kphriirtry   I  '    ItJHH 
N    Koalar. 

Ihm  ti>r  (  »'■!  t>  :•<  /Vi.rc.  ,'e./  Rrsiujrri'i  Cinii 
lti;''itii(  /V-v'';  •'« 

|I-K  IVk     »♦■  ASM)  Kil.-(i  :    .!rt  1*1   rt  \  ,  rtttil 
MUJMO  COOK  MW-tl~« 


Nattonai  Technical  Infomnatlon 
Sarvtce 

Government-Owned  Inventions; 
AvaiUbiltty  for  Uceneing 

(•••l,r'i.ir\   .M     liJHH 

I  he  mvi-nlKKis  l.sled  ticliiw  are 
owiii'd  tiy  rtK»Tu  les  of  the  I'  .S 
C.oveninieiit  and  are  available  for 
luensinx  in  the  I'  S   in  ai  ( urilaru  e  with 
J5  l'  S  (i   JJ7  to  achieve  expeditious 
commerc.ialization  of  results  of  federally 
fundeii  researt  h  and  development 
KoreiKn  patents  are  filed  on  selected 
inventions  to  extend  iiiarket  (ovrrdxe 
for  II  .S    companieN  and  nwiy  iilso  be 
av  ailnble  for  licensing 

l.K  ensins  information  and  copies  of 
patent  applualions  bearuijj  serial 
luiriilKTs  with  prefix  K  may  be  obtaiiied 
by  writing  to    Offu  e  of  Fctleriil  Cttt-nt 
Ucensing   U  .S   Department  of 
(Commerce    PO   Ikix  14.:i:t.  Springfield. 


V  irviniH  ZZ\S\    AI!  other  patent 
applu.ations  may  t>e  purchased, 
specifyinx  the  senal  number  listed 
below    by  writing  NTIS.  5285  Port  Royal 
Road.  Sprinxfield.  Virginia  22161  or  by 
telephoning  the  NTIS  Sales  [)e8k  at  (~():i) 
4H"-4A.St)   Usued  patents  may  tx- 
iibtaiiied  from  the  Commissioner  of 
Patents   l'  S    Patent  and  Trademark 
Offii  e    VVashmxIon.  LX:  20231 

Please  cite  the  number  and  title  of 
inventions  of  interest 
l>ouf  Ut  I   Cacnptoo. 

.1,i.«i»  'cif  I'Tm  liT  (^'*:i  f  ,'f  Fftifni! Patent 
/,.(  f.'is./'y    \;!t::>n<i.  Tit  hnn  ui  lnh>m>ation 
Srrv  i  !•   IS   I  ir'iy<i'i:Tifi:l 'ff  Ctrrntfrx'e. 

Department  of  .^}{^icultu^t• 

SN  ti.^01  (rfi()  |4,'4".l,S,t) 

Method  of  Increasmx  Huinia!*s  m 
Plants 
SN  '  -OJIH  4MM  (4.-45  tU:i| 

V  111  (me  for  Swine  IrK.hinosis 
SN  7   2r  9()W 

Method  of  liu  re.isiiig  Hioniiiss  in 
Plants 
SN  7-226.057 

Di"\  ice  for  Sustained  Release  of  a 
(Ihemual  Onto  an  Animal  and 
.MelhcKi  of  Using  the  Device 
SN  -Z.")  1.427 
.Vl(m(K;lonal  Antibodies  Against 
Chicken  T  [.yniphocyfes 
SN  7^2tJl..'i31 

Fatty  Cilycolic  Acid  Derivatives  as 
Yam  l.ubru  ants  and  as 
.-Xntimicriibial  Agents 
SN  7-2''0.at)fl 

Hot  Air  Dismfestution  of  Kruit  and 
Vegetables 
S\  7-2"4,:'21 

Meth(Kl  for  Reduction  of  F.ndotoxin  in 
Cotton  l.int  or  Dust 
S.N  7-281, -;ki 

Irrigation  Device 
SN  7-296.109 

fVoresses  and  Apparatus  for  Kioving 
Plant  Materials  and  ("ontainers 
I'seful  Therewith 
SN  7-29B  1-4 

Sequential  Oxidative  and  Reductive 
niea(  hing  in  «  Miiltirr)mp<inent 
S.ngle  l.Kjuor  System 

I)«partin«n(  of  Health  and  Human 
S«rvit«« 

SN  t>-7-fl.ti«*i  (4,-V>4,(r4! 

Methinl  and  Kit  for  Delecting  Human 
Kxposure  to  (ienutoxic  Agents 
S.N  --12i)  38"  (4  -92.68H) 

Methtni  for  Obtaining  a  R<itio 
Measurement  for  Correcting 
Common  Path  Variations  in 
Intensity  in  Fiber  Optic  Sensors 
SN  7-2H()..lt>a 

.Vntimicrolual  Peptides  and  lYucesses 
for  Making  the  Same 
SN  F.~ltr-88 

Method  and  Composition  for  Inducing 
Clycosaminoglycan  Accumulation 


SN  F-4-'-89 

Attenuation  of  F,thyl  Alcohol 
intoxication  with  Alpha  2 
Adrenoceptor  Aniagonisl.s 
SN  F--0-89 

I\irification  of  Human  Choriunii 
Gonadotropin  bCore  Molecule  and 
Preparation  of  Antibodies  With 
Specificity  for  Same 

Departntent  of  the  Air  Force 

SN  7-241, 1.S6 

\j.)w  Cilass  Transition  Temperature 
Aromatic  Polyamides 

Department  of  the  .Army 

SN  7-252.429 

(ienenc  Detection  With  A  Receptor- 
Based  Fiber  Optic  Sensor 
SN  7-253.305 

Specimen  Holder  and  Rotary 
Assembly 
S\  7-2f>3..306 

Thermal  Test  Chamber  Devu  e 
SN  -~2tvt.466 

.Manual  Microcircuit  Die  Test  System 
SN  7-286.953 

Millimeter  Wave  Microstnp 
Modulator /Switch 
SN  7-2~0,147 

Improved  Magnesium /Manganese 
Dioxide  Electrochemical  Cell 
SN  7-278.981 

Phase-Conjugate  Resonator 
SN  7-280.055 

Millimeter  Wave  Microstrip 
Nonreciprocal  Phase  Shifter 

SN  7-290-719 

(Compact  Microstnp  Latching 
Reciprocal  Phase  Shifter 
SN  7-29.V-613 

Impn)ved  Slotted  Micmstnp  Antenna 

Department  of  the  Interior 

SN  7-a59.892  (4.793,710) 

Method  and  Apparatus  for  Me.isuring 
Surface  Density  of  Explosive  and 
Inf  rt  Dust  m  Stratified  layers 

|KH  l).H    »»-«-as  Filed  2-2ft~flP  8  45  Hm| 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad|uatm*nt  of  Import  Limits  for 
Certain  Cotton.  Wool,  Man-Made  Rber, 
SHk  Blend  and  Otf>er  Vegetables  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Macau;  Correction 

Kf-tiruary  24.  lt»89. 

On  page  47744  in  the  table  of  the  letter 
to  the  Commissioner  of  Customs 
published  on  November  25.  1988  (53  PR 
47743).  make  the  following  changes: 


Category 


333 '335/633/835  ... 

633  &34/e35 


Sublevet 


Change  trom 

90.047  dozen  to 
'      87.277  dozen 
I  Change  Irom 
j      31B  8i24  dozen 

lo  332.225 

d02«n. 


lame*  H.  Balib, 

(  hoirman.  Commtttec  for  the  Irrplemertation 

of  Tpxtile  Agreements. 

[fF  Doc  89-4743  Filed  2-28-«»:  R  45  aTi) 
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Amendment  of  Export  Visa  and 
Certificaticn  Requirements  for  Certain 
Textile  Articles  Produced, 
Manufactured  or  Assembled  in  the 
United  Mexican  States 

Kebrjdry  24   1989 

AOENCY:  Ccmmittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Is.suing  a  directive  to  the 
Commissioner  of  Customs  amending  the 
existing  visa  and  certification 
requirements. 

EFFECTIVE  DATE;  March  1.  1909. 

FOR  FURTHEN  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
SpeciaMst,  Office  of  Textiles  and 
Apparel.  U  S.  Department  of  Commerce, 
(202)  377-4212. 
SUPPLEiftNTARV  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3  19"2.  as  ac-.ended;  Section  204  of  the 
A«ncultural  Act  of  1356.  as  amended  (7 
rSC  1854) 

The  existing  visa  and  certification 
requirements  are  being  amended  to 
include  coverage  of  cotton  and  man- 
made  fiber  textile  producs  in  merged 
Categories  347/348/647/648  and  359-C/ 
f)59-C.  produced,  manufactured  or 
a.ssombled  in  Mexico  and  exported  from 
Mexico  on  and  after  Januarj'  1,  1989. 
Customs  IS  being  directed  to  accept 
shipments  of  the  above  products 
exported  on  or  after  January  1.  1989 
v\  hich  list  on  the  visa  or  accompanying 
Shippers  Declaration  (Form  ITA-370P) 
either  the  cotton  or  man  made  fil>er 
category  numbers. 

In  addition,  the  visa  and  certification 
riquirements  are  being  amended  to 
include  coverage  of  man-made  fiber 
products  in  merged  Categories  645/646 

A  ropy  of  the  current  visa  and 
certification  arrangement  is  available 
from  the  Textile  Division.  Bureau  of 
Kronnmic  and  Business  Affairs,  U.S. 
n.>partment  of  State,  (202)  647-1998. 

t\  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tanff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937, 
published  on  November  7. 1988).  Also 
see  53  FR  15724,  published  on  May  3, 
1988:  53  VR  32421,  published  on  August 
25,  1988;  and  53  FR  52464.  published  on 
December  28, 1988. 
Februar>'  24. 1989. 
James  H.  Babb, 

Chairman.  Committee  for  the  ImplemenUiUon 
cf  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

February  24.  1989. 
Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington.  DC.  20229. 

Dear  Mr.  Commissioner  This  diret  tive 
further  amends,  but  does  not  cancel,  the 
directive  of  August  22, 1988,  as  amended, 
which  directed  you  to  prohibit  entry  into  the 
United  States  for  consumpbon,  or  withdrawal 
from  warehouse  for  consumption,  of  cotton, 
wool  and  man-made  fiber  textile  products  in 
certain  specified  categories,  including  any 
part  or  merged  categories  as  established  in 
the  bildterial  agreement  produced, 
manufactured  or  assembled  in  Mexico  for 
which  the  Government  of  the  United  States 
has  not  issued  an  appropriate  export  \  isa  or 
exempt  certification. 

Effective  on  March  1. 1989.  you  are  directed 
to  permit  entry  of  cotton  and  man-made  fiber 
textile  products  visaed  as  merged  Categories 
347/346/647/648  and  359-C/65»-C  '  which 
are  produced  manufactured  or  assembled  in 
Mexico  and  exported  from  Mexia)  on  and 
after  January  1.  1989  provided  the 
Government  of  the  United  Mexican  St<ites 
has  issued  an  appropriate  export  visa  or 
exempt  certification. 

You  are  directed  to  permit  entr\  of 
shipments  of  these  prtiducts  exported  from 
Mexico  on  or  after  January  1,  1989  whah  list 
on  the  visa  or  accompanyir^  Snippers 
Declaration  (Form  rrA-370PJ  eiiner  the 
cotton  or  man-made  fiber  cattgQr\  numljcr. 
IP.  347/348.  647/648.  359-C  or  ti39-C. 

In  addition,  you  are  directed  to  ptrTi.t 
entry  of  man-made  fiber  textile  produc's 
visaed  as  merged  Categories  645/646.  whinh 
are  produced,  manufactured  or  assembled  in 
Mexico  and  exported  from  Mexiai  on  and 
after  March  1.  1989 

The  Committee  for  the  Implemcnlalicm  of 
Textile  Agreements  has  determmf»d  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  prm  i>'i->r>;  of  5 
L'  S.C.  5.-,3ta)(lJ. 


'  Lt  Cdle^ories  359-C /6i9- -C  ori\  tfl  S  ciimtjcrs 
6-.03  <2  2025  6103  49J034.  6104  6iIC2n  61iX  fiSJOia 
6114  21)  MS  6114.20.0052.  8203  42.2010  fi^T,.!  42  2<l<»0. 
62u4  >M  24110.  «n\J2JXnQ.  6211  32^)025  and 
t»2n.4iljC10  in  Category  35»-C.  and  61(li.23  ilOS.'i 
H103  4J  2n2n.  6103  49  2000,  6103  49.3038.  hl04£3  lC2a 
R104  H9  1000,  6104.69.3014.6114-30.3040  61  '.4J0.30M(, 
b2il3  4J  2010  8203.43.2080  8203  49  101  r>  b.?03  4^  lOWl 
6204  63  1510.8204.661010  6210.10  4020  6211  33  00:0 
6211  3.1  001-  and  6211  43.0010  in  Calejjrirj  l>i.*-C 


Sinrerely. 
).imcs  H  Babb. 

Chairman.  Committee  for  the  Implementation 

of  Tf-'.\!i/p  ai^rpfmpnts. 

[[■R  Dt>c  89-4744  FUed  2-2ft-89;  8:45  ami 

BILUMG  CODE  3S10-0»MI« 


DEPARTyENT  OF  DEFENSE 

Department  of  the  Navy 

Naval  Research  Advisory  Committee, 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisorj  Committee  Act  (5 
U.SC.  App).  notice  is  hereby  gi\en  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Countermine 
Capabilities  for  Amphibious  Operations 
will  meet  on  .March  13-14.  1989  The 
meeting  will  be  held  at  the  Center  for 
.N'-iVol  Analyses.  4401  Ford  Avenue 
Alexandria.  Virginia.  The  meeting  will 
tommenie  at  830  a.m.  and  terminate  at 
4  30  p  m.  on  March  13;  and  commence  at 
8.30  a.m.  and  terminate  at  5:00  p.m.  on 
March  14.  1989.  All  sessions  of  the 
meeting  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  fur  the  panel  members 
related  to  an  assessment  of  the  m:ne/ 
countermine  threat  and  current 
capabilities  and  limitations,  and  an 
evaluation  of  the  technological 
approaches  to  detectioa  neuL'-ahzation, 
rTidrking  and  rrporti.ig  problems.  The 
agenda  will  include  bneilngs  and 
discussions  related  to  amphibious 
concepts  and  doctrine,  lessons  learned 
from  sppc.ific  operfa'ions,  an  assessment 
of  the  Lhrcat.  applicable  technologies 
and  systems,  invcstraer.f  strategy,  and 
highlights  of  previous  studies  These 
briefings  and  d:sctissions  contain 
classified  rnformation  that  is  specifically 
authorized  under  rritcria  established  by 
lAeculive  order  to  be  kept  secret  in  the 
interest  nf  national  defense  and  is  in 
fact  pn)per!y  classified  pursuant  to  Si,<  h 
Fxfcutivp  order  The  classified  and  non- 
classified matters  to  be  discussed  are  so 
ineiilricobly  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting 
Accordingly,  the  Secretary  of  the  Navy 
has  deterir.Mied  in  wrtting  that  the  public 
interest  requires  that  all  sessions  of  die 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
llsied  in  section  552b(c)(l)  of  title  5. 
United  Slates  Code. 

Fur  further  information  conccmirg 
Ihi.';  meeting  contact.  Commander  I.  V\' 
Snyder,  l'  S.  \a\>    Office  of  Nava! 
Research.  800  .Norih  Quincy  Street. 
Arlington.  \'A  2221~-5000,  Telephone 
.Nu.mber:  (202)  696-43~0. 
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lUt'r    Fi-hru.iry  :*    I4HH 
Handra  M   Kay 
[)f^ar(:r>f  It ,''  thf  \i7i'y  AllrrnoUr  Federal 

im  l).M   «*-4'4»  Kili-tl :  :*v«».  8  45  8m| 
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Naval  Rasaarch  Advtsory  Commlttaa; 
Closad  Maattng 

J^irsiirtlll  In  the  prm  Mdils  i)f  the 
I  I'der.il  AilvtHiir>  ( ;<iriimiMcp  Act  (5 
I    S{!    App  1    iM'.  •■  ,H  hrrctiv  Kivfn  lh.it 
the  NiiVrtl  Ki'Hoiri  h  Ailvisorj 
(  niiHTiittee  Panel  nn  Survivability  of 
N.ivv   r.irtir.ul  (lommuniratuins  in  h 
ll.iHtilf  Krivir()iim»*iil  vmH  tiu-fl  on  M<iri.h 
14  lunl  KS,  IWM    Ihf  ir..-fl.n«  will  (i«'  held 
.it  thf  ( ;»MiliT  fiir  Njv.ii  Aiial>scs.  4401 
Kurd  Avfiuic   AlexHndrid.  Virginia  The 
niff'tiiiK  v\  il  t  lunmcni  »■  nt  ^J  fX)  A  M   <itu! 
Icmim-iii-  rt!  4  tx)  ('  M   di-.  St. in  \\  14  diui 
I',    rui'l    AH  srSHinr,!*  iif  !hr  nicftinji  will 
In;  i-lusinl  111  she  publu: 

Thr  purpose  of  the  mrctiiix  is  ti> 
providf  bricfiiiHS  fur  the  panel  memliiTs 
rrliiti'd  til  the  sur\  IV  nhilit\  of  \<iv  > 
tiirtir.al  communiualiniis  in  i\  huHtiU- 
rnvirunnient   Thf  .i\{«vid.(  will  iru  ludi' 
firicfin^js  and  diHi  ustinns  i»n  the 
connectivity  fur  C!1.  NHvy  tactu  al 
command  and  rontrul.  )(im  resistance 
tirui  interoperdlHlity   AAVV  CT.  and  a 
]( 'S  (!'  iiHHessmrnl    Ihrne  t>ru-finK"»  'Hul 
(!isi  assmns  wil!  (  iinl.iin  (  l<i»s:fied 
information  thai  i»  Hp»'(  ifically 
authorized  under  criteria  estafdished  by 
Kxeculive  order  to  tx-  kept  secret  m  the 
interest  iif  national  defense  ami  IM  m 
fa(  !  properly  cless'.fied  pursuant  to  such 
H\e(  iiiive  ortler    l"he  classified  and  non- 
cKissified  matters  In  lie  dim  iissed  art  so 
inexlriiably  mtertvMnetl  at  to  pre(  lade 
opening  any  portion  of  the  meeling 
AicordiiiHly    the  Secretary  of  the  Navy 
has  detemimed  in  wnting  that  the  publu 
interest  requires  that  all  sessions  of  the 
meetmn  be  <  losed  to  the  putilic  Ih-i  ause 
they  will  be  concerned  with  matters 
liste<i  in  sei  tion  552b|(  1(1)  of  title  5, 
I  niled  States  (liule 

For  further  infonnation  conci'minx 
this  meelinn  contact   (Jommaiuier  I.  V\ 
Snyder,  U  S   Navy    C)ffice  of  Naval 
Research,  mX)  North  yuincy  Strt-et, 
Arlington,  VA  22jr-5<«).  Telephone 
NumtxT  (202)  fW6-44«fl 

I)«ff   Ketiniary  24    1>IMH 
Sandra  M   Kay. 

/ Vfxi/t/Tiefi*  ( tf  thm  Nary.  AH»mate  Ftdvml 
HfnntiT  Ljuitiw  l^iifr 
!V"K  U.K    mt^^ya  Filfd  :   M~a».  a:4S  am) 
MjjMO  oooa  »n-»M-m 


DEPARTMENT  OF  EDUCATION 

Maattng;  Poataacondary  Education 
Improvamant  Fund  Nattonai  Board 

AOtNCV:  National  Board  of  the  Fund  for 
the  Improvement  of  Postsecondary 
F.duc  ation 
ACTIOM:  NolK  e  of  closetl  meetiiiK 

summary:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcominx 
niecliriK  of  'he  National  IJoard  of  the 
Fund  for  the  Improvement  of 
Post.secondary  F.diK  ation  This  notue 
al.so  describes  the  fun(  tions  of  the 
Hoard   Notu  c  of  this  mee(in«  is  required 
under  section  l()(aH2)  of  the  Federal 
.Advisory  Committee  Act 
OAVL.  March  Iti   1^9  from  5  (X)  p  m  to 
7  (X)  p  m    and  on  March  i:*   1«W  from 
H  (X)  a  m   to  7  00  p  m 
ADOMEBS:  Ceor^etown  I'niversify 
( :onferen(  c  (enter  The  Thomas  and 
Dorothy  U-avry  Center   ,IH(.X)  Reservoir 
Road.  NW     Washington    DC  20057 
fOm  FURTHCR  INFORMATIOM  COMTACT. 
Charles  Karelia.  Direi  tor.  Fund  for  the 
lni[irovenienl  of  Postsecondriry 
Fduialion.  7th  A  D  Streets   SW  , 
VV,i.shin«tnn,  DC  20202  |202)  7;i2-5-'50 
SUPPUTMEMTAL  INFORMATION:  The 
.National  F^oard  of  the  Fund  for  the 
Iniprnvenient  of  Postst-condary 
F.ducation  i>  established  under  sei  lion 
lixn  of  the  Higher  FJucation 
Amendments  of  1960,  Title  X  (20  DSC 
ll.irja-l)   The  National  Board  of  the 
Fund  IS  authorized  to  recommend  to  the 
Director  of  the  Fund  and  the  Assistant 
S«'cretary  for  Postsecondary  Education 
priorities  for  fundinjj  anti  approval  or 
disapproval  of  grants  of  a  given  kind. 

rhe  meeting  of  the  National  Board  ts 
closed  to  the  public  The  meeting  is  for 
the  purpose  of  reviewing  and  evaluating 
grant  application  submitted  to  the  Fund 
under  the  Innovative  Pro|ects  for 
Community  Services  and  Student 
Finani  lal  Independence  Program 

The  meeting  of  the  National  Board 
will  be  closed  to  the  public  from  Man;h 
lt».  from  5  (XI  p  m   to  7  (X)  p  m  .  and  on 
March  V,  from  8  (X)  a  m   to  7  (XI  p  m  The 
meeting  will  be  closed  under  the 
authority  of  section  10<d)  of  the  Federal 
Advisory  Committee  Act  (Pub   L  92-463, 
St'SC   Appendix  2)  and  under 
exemptions  (4)  and  (H)  of  5  US  C 
5r)2b(c)  (F\ib   L  5H-40H)   The  review  and 
discussions  of  the  applications  and  the 
quahrications  of  proposed  staff  may 
ilisclose  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential  or  whu  h 
would  disclose  information  of  a 
pemonal  nature  where  disclosure  would 
constitute  a  (  learly  unwarranted 


invasion  of  personal  privacy  if 
condui  ted  in  open  session, 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  title  5 
V  S  C  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for 
public  inspection  at  the  office  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education.  Room  311X), 
Regional  Office  Building  =3.  7th  A  D 
Streets   SW    Washington.  DC  20202 
from  the  hours  of  8;00  am   to  4  30  p  m. 
Kenneth  D  Whilah«ail. 
(ss  '.larit  S<'(  rftary  fur  Piistspcondary 
h:.':.i  iilinn. 
|KK  I)o<    W<  4ti8«  Filed  2-2H--HH.  B  45  Hm| 
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DEPARTMENT  OF  ENERGY 

Idaho  Operations  Otfica;  Industrial 
Drying  Cor>cepts  Using  a  Supartteatad 
Steam  Atmosphere  With  Exhaust 
Recompression 

AQENCY:  Department  of  Energy. 

ACTION:  Solicitation  for  financial 
assistance  applications  No,  l)E-i'S07- 
89lDl2B2fi  for  research  and  development 
of  industrial  drying  concepts  using  a 
superheated  steam  atmosphere  with 
exhaust  recompression. 

SUMMARV:  The  US  Department  of 
Flnergy  (DOE)  Idaho  Operations  Office. 
IS  seeking  applications  on  the  basis  of 
open  competition,  for  cost-sharing 
research  and  development  of  industri<il 
drying  concepts  which  utilize  a 
superheated  steam  atmosphere  with 
exhaust  recompression.  This 
announcement  is  the  complete 
solicitation  document  and  no  other 
document  for  this  work  is  available.  The 
objective  of  this  program  is  the 
execution  of  one  or  more  cooperative 
agreements  to  conduct  research  and 
development  of  this  technology  leading 
to  improvements  in  industnal  drying 
efficiencies  Up  to  three-fourths  of  the 
energy  used  for  drying  may  be  saved  by 
recovering  the  latent  heat  of 
vaporization  This  technology  permits 
that  recover)'  to  be  made  by 
compressing  the  exhaust  steam  from  the 
dryer  to  a  higher  pressure  with  a 
mechanically  driven  compressor  The 
compressor  produces  a  temperature 
increase  along  with  the  pressure 
increase   Recovery  of  the  latent  heat  of 
vaporization  is  enhanced  by  excluding 
as  much  air  as  possible  from  the  dryer, 


significantly  improving  the  heat  transfer 
coefficient  of  the  condensing  steam.  The 
use  of  either  a  reheat  boiler  or  a 
desuperheater  in  a  proposed  concept  is 
acceptatile  if  appropriate  for  the 
particular  type  of  application,  and  if 
such  use  has  potential  for  significant 
nationwide  utilization.  The  applicant 
should  describe  the  proposed  concept 
thoroughly  in  the  application.  The 
description  should  present  convincing 
arguments  as  to  the  technical  feasibility 
and  utility  of  the  concept,  and  should 
explain  the  beneficial  and  advantageous 
aspects  that  will  enhance  the  potential 
for  widespread  implementation  of  the 
concept.  Proposals  should  focus  on  a 
specific  product  or  products,  and 
development  should  include  both  overall 
system  concepts  and  design  of 
individual  components.  An  explanation 
is  required  of  how  this  concept  is 
applicable  to  other  processes  and 
products. 

Product  heat  sensitivity  in  a  steam 
atmosphere  is  perceived  as  being 
different  from  that  in  air,  and  may  have 
a  significant  effect  on  actual  energy 
savings.  Energy  savings  may  be 
achieved  either  by  using  the  compressed 
exhaust  steam  to  partially  power  the 
drying  process  or  by  showing  where  in 
the  overall  process  of  producing  the 
product  the  energy  may  be  used.  A  wide 
variety  of  dryer  types  and  dried 
products  are  considered  candidates  for 
this  technology. 

The  allowable  research  and 
development  activities  may  be 
nominally  divided  into  three  phases: 
Phase  I — Feasibility  Investigation — 
applied  research  to  evaluate  industrial 
applicability,  explore  system 
configurations,  design  system  elements, 
and  conduct  appropriate  laboratory 
testing  to  provide  technical  and 
economic  feasibility  confirmation  and 
an  updated  energy  savings  estimate. 

Phase  II — Engineering  Development — 
additional  laboratory  testing,  system 
design,  construction,  and  pilot  scale 
testing/evaluation  to  document 
technical  performance  and  predict  the 
energy  and  economic  performance  of  a 
full-scale  system. 

Phase  Ill—Proof-of-Principle- 
Tvsting — full  or  major-scale  system 
testing  and  evaluation  to  confirm  in- 
service  performance  and  operabilify  and 
to  finalize  energy,  economic,  and 
environmental  analyses.  The  proposer 
may  initiate  activities  in  any  of  the 
above  phases  provided  that  completion 
of  any  previous  phase(s)  can  be 
demonstrated. 

Founding  of  subsequent  phases  will 
depend  on  the  results  of  the  initial  work, 
the  availability  of  funding,  the  DOE 
program  requirements,  and  the  ability  to 
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reach  a  mutual  agreement  on  scope  and 
cost-sharing.  All  piojects  will  be  cost- 
shared  by  DOE  and  the  Participant,  with 
the  Participant's  cost-share  increasing 
as  the  project  proceeds  through  the 
various  phases.  No  fee  or  profit  will  be 
paid  to  the  Participant. 

DOE  anticipates  that  approximately 
$500.0(X)  wrill  be  available  for  support  of 
initial  phase  activities,  and  that  this 
solicitation  will  result  in  one  or  more 
cooperative  agreements.  Negotiation, 
award,  and  administration  will  be  in 
accordance  with  DOE  Financial 
Assistance  Regulations  (10  CFR  Part 
600).  The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
81.078. 

Profit  making  entities,  individuals, 
educational  institutions,  nonprofit 
institutions  and  other  entities  are 
eligible  to  submit  applications  in 
response  to  this  solicitation.  Federal 
agencies  and/or  laboratories  owned, 
operated,  or  under  the  cognizance  of  the 
Federal  Government  are  not  eligible  for 
award  and  should  not  submit 
applications.  Applications  which 
anticipate  participation  of  such  a 
laboratory  by  subcontract,  use 
agreement,  or  other  arrangement  must 
include  satisfactory  evidence  of  specific 
authorization  from  the  cognizant  Federal 
agency. 

All  proposals  received  within  10  CFR 
600.13  Application  Deadlines  will  be 
evaluated  and  point-scored  in 
accordance  with  the  following  four 
evaluation  criteria: 

Criterion  1  is  the  technical  viability 
and  applicability  of  the  concept.  This 
criterion  is  divided  into  two  parts  and 
must  include  a  detailed  description  of 
the  concept  showing  innovative  aspects, 
development  status,  how  it  will  be 
adopted  in  industry  and  the  energy 
savings.  The  energy  value  of  industrial 
drying  in  the  U.S.  has  been  estimated  to 
be  approximately  1.5  x  10"  Btu/year,  or 
about  55  percent  of  US.  industrial 
energy  consumption.  The  proposed 
concept  should  be  shown  to  have  at 
least  a  nominal  net  energy  savings 
potential  on  a  national  basis  of  10'* 
Btu/year,  together  with  attractive 
economic  and  environmental  features. 
In  this  context,  net  energy  savings  is 
defined  as  energy  conserved  relative  to 
present  drying  practices  by  utilizing 
superheated  steam  drying,  less  any 
energy  expense  associated  with  process 
modification,  expressed  in  Bfu  per 
product  unit.  The  national  net  energy 
savings  is  estimated  by  multiplying  the 
unit  energy  savings  by  the  total  number 
of  units  estimated  to  be  produced 
annually  in  the  U.S.  and  by  the 
estimated  percent  market  share  where 
the  process  innovation  may  be 


implemented.  (All  assumptions  should 
be  stated  and  discussed  ) 

Criterion  la  is  technical  viability  of 
the  proposed  technology(s)  Factors 
considered  favorable  are  high  feasibility 
of  the  technology(s);  low  development 
cost  and  time  needed  to  proceed  to  a 
commerical  productsfs):  and  high 
advancement  of  the  technology  relative 
to  other  systems  commercially  available 
or  currently  under  development  in  terms 
of  the  potential  for  achieving  energy 
savings,  product  cost  reductions,  and 
quality  improvements. 

Criterion  lb  is  the  applicability  of  the 
concept.  Factors  to  be  considered 
favorable  are  the  identity  of  products 
and  specific  industrial  applications 
where  a  high  potential  for  use  exists 
within  industry;  the  estimated  number  of 
applications  projected:  and  the  market 
share  and  associated  energy  savings 
based  on  the  proposers  pro)ections  for 
implementation  on  a  national  basis. 

Criterion  2  is  the  Statement  of  W  ork 
it  shall  be  evaluated  relative  to  clarity, 
completeness,  responsiveness,  and 
adequacy  to  accomplish  the  project 
objectives,  A  description  shall  be 
provided  for  the  complete  project  (all 
phases).  A  statement  of  objectives  [what 
is  to  be  accomplished)  and  a  detailed 
Statement  of  Work  (specific  tasks  and 
subtasks  to  accomplish  the  objectives) 
are  required  for  the  proposed  initial 
phase.  For  subsequent  phases,  the 
objectives  shall  be  stated  and  the  work 
outlined  to  indicate  how  the  objectives 
will  be  accomplished.  The  worli  effort 
may  be  started  in  any  of  the  three 
phases. 

Conclusive  evidence  should  be 
presented  showing  the  conduct  and 
conclusions  of  the  previous  phase(s)  of 
work. 

Criterion  3  is  the  ability  of  the 
proposer  to  successfully  complete  all 
phases  of  the  project.  Factors  to  be 
considered  are  the  proposer's  general 
knowledge  of  industrial  drying 
technologies  plus  specific  knowledge  of 
the  proposed  technology  for  industrial 
drjing;  the  proposed  industrial 
application;  market  factors  affecting 
acceptance  by  industry  of  an  industrial 
dryer  using  superheated  steam  with 
exhaust  recompression;  the  facilities 
available  for  building  and  testing  the 
proposed  concept;  qualifications  of  the 
key  individuals  and  the  percentage  of 
their  time  devoted  to  the  project; 
background  on  the  proposer  s  marketing 
channels  for  related  lines;  and  facilities 
and  personnel  for  production  and 
commercialization. 

Annual  financial  statements  (balance 
sheet  and  income  and  expense 
statements)  for  the  past  three  years  shall 
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sulx  tinlrn    '     ■<   unsultinx  rirtiLH,  aiu! 

other  pnin  ^  i.s  i  (UTifHisinj^  the  projec  i 

team   Whrif  dVrtilrtfiU;.  fmancml 

•  lutementt  [I'cpareii  bj  certified  public 

acrourittints  shouKl  !>«■  iu!imilte<J  If 

plant  owners    ir  iuIk  <infrn(  tors,  or 

Comulliints  .trf  ::<''  iiunlved  in  the 

inlflHl  phriif   ih<'\  m  i.i'  Hiitimit  their 

annual  F'lndncirtl  Si  i«<nH':its  prior  to 

involvemenl  In  Inter  phases 

Cnlfnun  4  i<i  the  proiet  t 
rr"..»n<i^aemiMit  pi, in    .^  pr^^ir'   • 
nuiiidgenient  p!,i;i  is  retiuircd  thtit  shows 
how  the  prop.js.,!  work  is  to  be 
miin/im'd 

I  he  pldn  ihall  b«>  evaluated  relative  to 
I  fie  i  nniplei^nc^s  tind  adequacy  of  the 
W'lrii  fL-eHkiLiwri  «tnjrture.  the  schedule 
(■•(•(pieTK  e  of  prftjecl  tasks)   indivuiuai 
reHponmbilities  and  task  assiRnments  of 
erii  h  proiect  participant,  estimates  of 
piTs.innel  effort  for  each  of  the  trtsks. 
ri-s.)(irt  e  <M\d  mtinpower  avHiUbility  to 
s.r  'h'\  iHsk  re<]iiiremenls.  pnijet  ' 
ni.iiirtxiTTifn'  methoiis  to  complete  !he 
pro)e<  I  111  1  n;iii'lv  m^^I\er  .imi  i  oti'rol 
o\i'r  (luilxet    H.  he<)iile    mnl  prti(ini  t 
qii.ilitv  ihtti!  tM>  lifsrriheil    A  iTiorc 
jjenerrtl  t(  fiedule  for  future  ph.ises  is 
hIso  n»<|uired 

Applications  shuii  'u'  n-sponsive  to  all 
the  rtb<>\e  rriterirf    1  he  (Tilerirf  are  listed 
in  desrendinn  ordrr  of  imporlttm  e 
(  riterion  1  ih  Hi'prr'nimrfleK  four  tenths 
ttif  tot*l  evalua'ion  rn'eriri  value 
Oilerion  la  is  rttioui  twice  the  value  of 
Criterion  lb  t>renon  2  is  about  three- 
tenths  the  total  value  anil  Criterion  3 
and  4  are  of  eijual  \  due  and  together 
are  approximalelv  !t;ref  tenths  the  total 
value 

Coil  (.onsuleraiums  will  no!  fie  point 
scored  or  ad|ectively  rated  The 
pmpoHod  cost  IS  a  function  of  the 
iniinanemcnl  appr'uii  h    the  teihnii  al 
appro, u  h   the  manpower   the  facilities. 
\\m-  orjjaniration.  the  uncertainties  of  the 
wurk,  (he  proposer  8  competitive 
strri'exv    Hnd  the  economy    The  cost 
<  nnmdiTation  will  not  be  an  addition  to 
the  I  umulative  »<  ore  of  ratinjjs  resul'inR 
from  the  evaluation    Applicants  are 
.ilviHed   however   that  notwithntandinx 
the  lower  relative  importance  of  the  cost 
(  imsideratiuns.  the  evaluatpil  cost  may 
tie  the  Ltasis  for  selei  tion 

The  initial  phase  is  not  expected  to 
exceed  IJ  nionlhi   all  applu^ants  are 
reijiured  to  submit  an  annual  budget 
provided  in  detailed  breakdown,  as  part 
of  the  applicant  s  cost  proposal   In 
making  the  lelection  decision,  the 
apparent  advantages  of  individual 
technical  and  businass  appiicatuins  will 
be  wemhed  aaainnl  the  evaluated 
probable  cost  to  determine  whether 
'letter  applications,  encludm^j  cost 
I  nnmderations  are  worth  the  evaluated 


probable  cost  differences  When 
applications  are  very  closely  ranked  and 
the  Source  Selection  Official  determines 
that  the  supfrionly  m  the  t«.hnical  and 
business  aspects  of  the  higher  related 
ap[)iication(s|  is  not  meaningful  when 
viewed  in  rei,i!ion»hip  to  lower  rated 
applications,  evaluated  probable  costs 
to  the  Government  may  form  the  basis 
for  selection 

In  conductirm  the  evaluation  of 
applications,  the  t»<)vpmment  may 
u!:!i7.e  assistance  and  advice  from  non 
Lfovemmeni  personnel  Applicants  that 
do  not  cortenl  to  the  use  of  non 
(Government  personnel  in  evaluating 
thfir  pn)posdi(s|  are  required  to  make 
that  statement  on  the  cover  of  iheir 
applicationlsl  Applicants  are  further 
advised  that  LK)K  may  l>e  unable  to  give 
full  consideration  to  an  applicant 
submitted  without  such  consent 
Information  contained  in  the 
applujitions  shall  b*  treated  in 
<i>  cordanc  e  with  the  policies  and 
pro(  edures  set  forth  in  in  C.YV.  flOO  IR 

DOK  rfsiTve<(  the  ngbt  to  reject  anv 
and  all  applications  ret  rived  in 
response  to  this  solicitation  or  to  select 
any  applicatton  as  a  basis  for 
negotiation   IX)F  may  require 
applications  to  be  i  lanfied  or 
supplemented  either  through  additional 
written  submissions  or  oral 
presentations,  however,  the  award  may 
be  made  solely  on  the  information 
contained  in  the  proposal  The 
(jovernment  is  not  liafile  for  any  costs 
incurred  in  the  preparaliun  of  an 
application   Further,  costs  incurred  prior 
to  the  signing  of  a  cooperative 
rigreenuTil  are  not  reimtiursable 

Prt)yram  Poiicy  and  Prefereoca  Factors 

The  ScTurce  Selection  official  may 
make  selections  for  negotiations  and 
subsequent  awards  m  a  mtf"r.rr  that 
will  further  the  ob)ect!ves  of  DOF. 
considering  the  following  policy  factor*. 

(1)  The  degree  of  innovation 
represejited  by  the  concept  for 
utilization  of  Superheated  Steam  Drying 
with  Kxhdust  Recompression   It  is 
desiraSie  to  develop  either  new  or 
creative  technologies  or  to  develop 
unique  applications  of  existing 
technology  in  this  area   Proposals  will 
not  be  selected  for  award  which  are 
duplu  ative  of  research  and  development 
already  accomplished  or  underway  in 
private  industry 

(2)  The  priority  of  the  potential  energy 
Havings  Recovery  and  conversion  for 
material  or  fuel  substitution  is  of  highest 
priority  if  the  energy  savings  are  from 
displacement  of  petroleum,  the  next 
highest  if  from  displacement  of  natural 
gas.  and  lowest  for  displacement  of  coal 


or  renewable  materials  by  a  particular 
proposal 

(1)  Total  funds  available  (onsidering 
the  funds  required  by  a  particular 
proposal,  and 

(4)  The  desirability  of  selecting,  for 
award  or  support,  a  group  of  pro|ect8 
whu  h  represents  a  diversity  of  methods, 
approaches,  applications,  or  kinds  of 
work 

(5)  The  desirHhility  to  support 
development  of  concepts  when  the 
potential  benefits  are  high  with 
relatively  little  Ckivemment  expenditure. 

Stevens  Amendment  to  the  DOD 
.^pp^op^atlons  Act; 

When  issuing  sldtefnenls,  press  releases.       ^ 
requests  for  proposaJn  bid  solicitations,  and 
other  documents  des<  r.hinji  pru|ect»  or 
progrnmg  funded  in  wh  ilc  oi  in  part  with 
Frdenil  money   all  grsnlees  rt'CPiving  Federnl 
funiis  ini  iLuJing  but  nd  limilpii  to  Slate  and 
lo(  rti  C.iivemmenls  shall  clcariv  slate  |1|  The 
p«'rT:rnirige  of  the  lol,i;  i  us!  ,if  the  program  or 
pmieit,  which  will  be  fmniii  cd  with  Federal 
monev    and  (2|  ttie  dear  miiouni  of  Federal 
funds  for  the  pro(«'i  l  or  pn  njram 

Instructions  for  Certification 

1   By  signing  and/or  submitting  this 
application  or  grant  agreement,  the 
grantee  is  providing  the  certification  set 
out  below 

2.  The  certification  set  out  below  is  a 
material  representation  of  Fact  upon 
which  reliance  wos  placed  when  the 
agenc>  determined  to  rtvv.jrd  the  grant. 

if  it  18  later  determined  that  the 
grantee  knowingly  rendered  a  false 
certification,  or  otherwise  violates  the 
requirements  of  the  Ilrug  Free 
Workplace  Act.  the  agenr  y,  m  addition 
to  any  other  remedies  avadahle  to  the 
Federal  Ckivemment  may  take  ar  tion 
authonred  under  the  Drjg  Free 
Workplace  Act 

3  For  grantees  other  than  individuals. 
Alternate  I  applies 

4,  F'or  grantees  who  are  individuals, 
Alternate  11  applies. 

Certification  Rfffarding  Drufi  Frve 
Workplace  Requirements 

Alternate  1 

A  The  grantee  certifies  that  it  will 
provide  a  drug-free  workplace  by 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacture,  distribution,  dispensing, 
possession  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employeefl  for 
violation  of  such  prohibition; 

(b)  Eatabhahing  a  drug-free  awareness 
program  to  inform  employees  about — 

(1)  The  dangers  of  drug  abuse  in  lie 
workplace; 


(2)  The  grantee's  policy  of  maintaining 
a  drug-free  workplace; 

(3)  Any  available  drug  counseling 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse 
violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a 
copy  of  the  statement  required  by 
paragraph  (a); 

(d)  NoUfying  the  employee  in  the 
statement  required  by  paragraph  (a) 
that,  as  a  condition  of  employment 
under  the  grant,  the  employee  will — 

(1)  Abide  by  the  terms  of  the 
statement,  and 

(2)  Notify  employer  of  any  criminal 
drug  statute  convicbon  for  a  violation 
occurring  in  the  workplace  no  later  than 
five  days  after  such  a  conviction; 

(e)  Notifying  the  agency  within  ten 
days  after  receiving  notice  under 
subparagraph  (d)(2)  from  an  employee 
or  otherwise  receiving  actual  notice  of 
such  conviction; 

(f)  Taking  one  of  the  following  actions, 
within  30  days  of  receiving  notice  under 
subparagraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel 
action  against  such  an  employee  up  to 
and  including  termination;  or 

(2)  Requiring  such  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a 
Federal.  State,  or  local  health,  law 
enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  (a),  (b).  (c),  (d).  (e),  and  (f). 

B.  The  grantee  shall  insert  in  the 
space  provided  below  the  site[s]  for  the 
performance  of  work  done  in  connection 
with  the  specific  grant;  Place  of 
Performance  (Street  address,  city, 
county,  stale,  zip  code). 

Alternate  II 

Tlie  grantee  certifies  that,  as  a 
condition  of  the  grant,  he  or  she  will  not 
engage  in  the  unlawful  manufacture, 
distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  in 
conducting  any  activity  with  the  grant. 

Taxpayer  Identincation  Number 

All  applicants  are  required  to  provide 
somewhere  in  their  application(s)  the 
nine-digit  Taxpayer  Identification 
Number  (TIN)  assigned  by  the  U.S. 
Internal  Revenue  Service. 


Dates 

The  closing  date  will  be  4:00  p.m.. 
Mountain  Daylight  Time,  on  April  12, 
1989.  Evaluation  of  the  proposals  will 
commence  approximately  one  week 
after  the  closing  date.  Late  applications 
will  be  handled  in  accordance  with  10 
CFR  600.13.  Prospective  applicants  who 
intend  to  submit  an  application  in 
response  to  this  solicitation  should 
notify  the  contact  above  of  their  intent 
in  writing.  Six  copies  of  each 
applicabon,  including  the  signed 
original,  should  be  submitted. 

QuesUons  regarding  this  solicitation 
should  also  be  submitted  to  the  contact 
above  in  wribng  and  postmarked  prior 
to  March  5, 1989.  Quesbons  and  answers 
will  be  issued  in  writing  by  amendment 
to  this  solicitaUon.  Copies  of  all 
amendments  to  this  solicitation  will  be 
sent  only  to  those  notifying  this  office  of 
their  intent  to  submit  an  application. 
Selection  and  award  are  expected  to  be 
made  within  four  months  of  the  closing 
date  of  this  solicitation. 

Contact 

Six  copies  of  each  application, 
including  the  signed  original,  should  be 
submitted  to:  Dallas  L.  Hoffer.  Contracts 
Management  Division.  U.S.  Department 
of  Energy.  Idaho  Operabons  Office.  785 
DOE  Place,  Idaho  Falls,  Idaho  83402- 
1129. 

H.  Brent  Clark, 

Director.  Contracts  Management  Division. 
[FR  Doc.  89-4767  Filed  2-28-^:  8:45  am] 

BILLING  CODE  S45(M>1-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP79-382-011  et  al] 

South  Georgia  Natural  Gas  Company, 
et  al.;  Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  South  Georgia  Natural  Gas  Company 

[Docket  No.  CP79-382-01 1 J 
February  22.  1989. 

Take  notice  that  South  Georgia 
Natural  Gas  Company  (South  Georgia) 
on  February  16. 1989.  tendered  for  filing 
Twelfth  Revised  Sheet  Nos.  76  and  106 
to  the  First  Revised  Volume  No.  2  of  its 
FERC  Gas  Tariff  The  proposed  revised 
tariff  sheets  would  flow  through  to 
South  Georgia's  two  gas  storage 
customers  reduced  storage 
transportabon  charges  billed  to  South 
Georgia  by  Southern  Natural  Gas 
Company  (Southern). 

South  Georgia  stales  that  the 
Commission's  August  22.  1980  order  in 


the  captioned  proceeding  permits  South 
Georgia  to  flow  through  to  its  two 
storage  customers  any  changes  in  the 
amounts  which  the  Commission 
authonzes  Southern  to  charge  South 
Georgia  for  storage  transportation 
services.  South  Georgia  further  stales 
that  the  Commission  recently  accepted 
for  filing  to  be  effective  December  1. 
1988.  subject  to  refund,  revised  tariff 
sheets  filed  by  Southern  which  reduced 
Southern's  storage  transportation 
charges  to  South  Georgia 

South  Georgia  requests  waivers  of 
§  154.51  of  the  Commission  s  Regulations 
and  any  other  waivers  necessary  '.o 
make  the  revised  tariff  sheets  effective 
as  of  December  1.  1988.  the  date  of  the 
decrease  in  Southern's  charges  to  South 
Georgia, 

Copies  of  this  filing  were  served  on 
the  two  jurisdictional  cutomers  affected 
by  the  filing,  interested  State 
Commissioners  and  all  parties  in  the 
captioned  proceeding. 

Comment  date:  March  2.  1989.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-840-000) 
February  22.  1989. 

Take  notice  that  on  February  16.  1989. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston.  Texas  77152- 
1478.  filed  in  Docket  No,  CP89-840-000 
an  application  pursuant  to  §  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Eagle  Natural  Gas  Company 
(Eagle),  a  marketer  of  natural  gas,  under 
United's  blanket  certificate  issued  in 
Docket  No.  88-6-000  pursuant  to  Section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport,  on  an 
interruptible  basis,  up  to  25,750  MMBtu 
per  day  for  Eagle  United  states  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 

United  farther  states  that  the 
maximum  day.  average  day.  and  annual 
transportation  volumes  would  be 
approximately  25.750  MMBtu.  25,750 
MMBtu  and  9"398.750  MMBtu 
respectively. 

United  advises  that  service  under 
Section  284,223ial  commenced  January 
1.  1989.  as  reported  in  Docket  No  ST89- 
1872. 

Comment  date:  April  10.  1989.  in 
accordance  with  standard  Paragraph  G 
at  the  end  of  this  notice. 


RMO 
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3  T«K«a  &••  Traaainisaiaa  Corporation 

IlkKkel  No  CWIB-«»0-anO| 

frhninry  ZZ.  1<WB 

I  (ike  notii  ••  ihal  on  February  IS   19B9. 
I  CXI*  ( irts  TrBt'smission  C'nrp<ir»tl(in 
rifxrts  C.Hs)   •U*)n  Fff (lenca  Street. 
Dweniboni   Kentucky   42:Kn    filpil  in 
DorVpt  Ni)   C'PWMKWVOrX)  a  rvquest 
purnudnt  to  Si  1^^ -JOS  «nrf  -^  223  of  the 
(■(inimission  !»  Rt'HuliitinnH  under  the 
\,iturHl  C.rts  .^l  t  (IB  CF'R  11"  2t>M  nnd 
the  \,itiirfll  Chu  f-nlirv  .'Vi  t  ItRCFT? 
JH4  ^^Jl  f<ir  nulhiirix«finn  to  trHMsporl 
n.itiirrti  g«s  for  Fneryy  Murketins 
S^r\ii  en,  Ini    (Kneryy  Mrtrketinxl  under 
lexHS  (lilt   binnket  lertirtcHte  issued  in 
l)<)(k»1  N(i   Cf  .HH.'HHt>--OI)0  purnuiint  to 
tei  tinn  ''  of  the  Niitiir«l  (.«n  .^cl.  hII  as 
more  fully  ««»t  forth  in  the  spplirntion 
Ah.ih  IN  iin  file  wilh  Ihe  Commismon 
'irul  opvn  to  puhlii:  ingpec  tion 

lexnii  (irtu  propotien  to  tninsport  on 
,tn  inlerni[)liMe  hnsii  up  to  20  (XH) 
MVIHtu  of  nnt<ir«l  i^Hii  e<)uivHlenl  on 
heh.ilf  (if  Fneryv  Vl.irielin)<  pnrtiianl  to 
rt  t(n»  !r<in»p<)rirttion  HRrt-ement  datetl 
(  )(  \i)\>*-T  2H.  \mH.  Ix'tween  lexas  (.an 
<it;il  Kxieryy  Marketinx    lexas  (.an  would 
rei  ei\e  the  ^jas  .it  variout  existing  points 
of  rei  eipl  on  its  <«y!item  ui  1  exaii. 
Ind.iTia   Kentiii  k>    Tennessee.  Illinois. 
Arkaiism   (  )hi.  ■  ri:id  Louisiana  ami 
redrhviT  ivji,  V  ,,.T!;  v.), limes.  lf»g  fuel 
.iriii  lost  and  uiiacxounled  fur  volumes 
at  existins  delivery  poiiils  in  Ohio 

TfXHS  {.«•  further  slates  that  the 
estimalefi  averaKt-  dtiilv  and  annual 
quantities  wouhJ  he  21). UW  MMHtu  and 
"  U)0.(«X)  MMHiu.  r«!«tM'(  lively   S«'rvit.e 
under  Srrlion  ^JM  ZZS{ii\  i  ()mnien(.ed  on 
January  1    1*1H.  an  reported  in  DiM.kel 
No  Slltt*-  IKJJ  <»%i  It  IS  stateil 

Conimtuit  Ji.tf   April  10.  1H8H.  \n 
acc.ordani  e  with  Slandartl  I'araHraph  (i 
at  Ihe  fiui  of  this  notue 

4.  ANR  PipelifM  Cxmipany 

Do.  kel  No  CPB0-(432-O00| 
K.-tinirt.-v  2::   1«»N 

laki-  notice  thai  on  Feliruary  l.S,  ItlHH. 
.■\NK  f>ipeline  Compans  (ANR).  5<)l) 
Kenais«ani  e  Center,  l)»'froil,  Michigan 
4H24J.  filed  in  Doi.kel  No  (l»H»-8;»2-0l)O 
a  reijuesl  pursuant  to  |  157  JUS  of  the 
( \inimiHSion  s  Kemilations  under  the 
N.ilur.il  (.as  Act  (18  CF'K  157  ja"^)  for 
aalh()ri/.iituin  to  transfnirt  natural  gas 
for  (Aiastal  (jHs  Marketing  Company 
((!(iastal).  a  marketer  of  natural  ^as. 
under  .ANR  »  tilankat  certifu  ate  isaued 
in  Doiket  No   CI'HH- S.IJ -()()H,  pur»u«nl  to 
se(  lion  7  of  Ihe  Natural  C.as  Act.  all  as 
more  fully  set  forth  in  the  request  whii  h 
IS  on  iile  with  the  C.ommiasion  and  open 
to  pulilic  inspection 

ANR  proposes  lo  trarwport  on  an 
iiiirrruplible  tiasis  up  to  ISO.UUU  dl 
equivalent  of  n  itiiral  fta»  mi  a  peak  day. 


ISOIDO  dl  equivalent  on  an  average  day 
and  54.750.000  dl  equivalent  on  an 
annua]  basis  for  Coastal.  It  is  stated  that 
ANR  ♦vould  receive  the  gun  for  Coastal  s 
ai  count  at  existing  receipt  points  on 
ANR  s  system  in  Texiis.  offshore  Texas. 
l^iuisiana.  offshore  Loiusjana. 
(Jklahumu,  and  k.an»as.  and  would 
redeliver  equivalent  volume*  at  eusting 
points  iM  ANR  s  system  in  Illinois.  It  is 
asserted  that  the  service  would  be 
effe<  ted  using  existing  facilities  and 
would  require  no  construction  of 
aildiiional  faalifiea.  It  is  explaineti  that 
the  tTanspt)r1ation  service  has 
(  ommenced  under  the  self  implementing 
authorization  provisums  of  |  284  223  nf 
the  (Commission  s  Regulations,  as 
refxirled  in  D<x.kel  No  ST8»-20g7. 
Comnifrt  date  Apnl  10.  1989,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice 

I  nitod  Gas  Pip*  Line  Company 

|I).H-k.'t  N.i   CTflH-lMl  -fMDl 
h'tip.irtry  IZ.  1*» 

lake  notice  that  on  February  Iti.  1S189, 
I  n.'ed  (.as  Pipe  lane  Company  (Unitedl 
P()  80x14-8   Houston.  Texas  7"2.S1- 
14-H.  filed  m  Docket  No  CP»«MV41-non  a 
request  pursuant  to  5  1S7  205  an(f 
IM  223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
aulhonzatiim  lo  provide  an  intpmjptihle 
transportation  service  on  behalf  of 
Amoco  Production  Company  (Amoco),  a 
producer  of  natural  gas  under  its 
bi.iiiket  certificate  issued  in  Docket  No 
Cl'Hrt-ft-Ono  pursuant  lo  section  7  of  the 
Natural  (ias  Act.  all  as  more  fully  set 
forth  in  the  recjuest  on  file  with  the 
Commission  ami  open  to  public 
inspection 

United  slates  that  il  proposes  to 
transport  natural  gas  on  behalf  of 
Amoco  from  a  point  of  receipt  located  in 
Vermilion  Pansh.  Umisiana  to  two 
points  of  delivery  lo<.aled  in  Ouachita 
Parish.  Louisiana 

United  further  stales  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  il  would  transport 
on  behalf  of  Amoco  would  be  51.5(X) 
VlMRfu  equivalent.  51.500  MMBtu 
equivalent  and  18.79". 500  MMBtu 
equivalent  of  natural  gas.  rfspectively 
United  indicates  that  in  lOociet  No. 
S  189- 1937,  filed  with  the  Commission 
on  January  23.  1988,  it  reported  that 
transportalinn  service  for  Amoco  had 
begun  under  the  12f>-day  automatic 
authonzation  provisions  of  \  2fl4  223(a) 

Conmwnt  datr  Apnl  la  1988  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice 


6.  htortkwMt  Pt|MliiM  Corporadon 

[Docket  No  CP89-a3»-0001 
February  23.  1989 

Take  notice  that  on  February  15,  1989, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Sail  Lake 
City.  Utah  84106.  filed  in  Docket  No. 
CP89-83S-000  a  request  pursuant  to 
j  J  157  205  and  2M.223(2)(bl  of  the 
Commission  s  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  for  Nevada  Cement  Oampany 
(Nevada  cement),  an  end  uaer  of  natural 
gas,  under  Northwest  s  blanket 
certificate  issued  in  Docket  No.  CPa6- 
5-8-(X)0  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  it  would 
transport,  on  an  intemiptible  basis,  up 
to  7,000  MMBtu  per  day  of  natural  gas 
for  Nevada  Cement.  Northwest  indicates 
that  vnous  receipt  points  would  be 
located  on  its  pipeline  system  in 
Colorado,  Oklahoma.  Oregon.  Utah. 
Wdshin^toa  and  Wyoming,  and  the 
delivery  points  would  be  on  its  pipeline 
system  in  Colorado.  Idaho.  New  Mexico, 
Oklahoma.  Oregon.  Utah.  Washington. 
and  Wyoming  .Northwest  further  slates 
that  the  maximum  day.  average  day,  and 
annual  transportation  volumes  would  be 
apprnxi.Tiately.  7.000  MMBtu.  330 
MMBtu  and  120.(X»  MMBtu. 
respectively  Northwest  also  states  that 
it  would  perform  the  proposed 
tran.sportation  service  for  Nevada 
Cement  pursuant  to  a  service  agreement 
daled  February  24,  1988,  as  amended, 
between  Northwest  and  Nevada 
Cement, 

Northwest  states  that  it  commenced 
the  tranfiportation  service  for  Nevada 
Cement  on  December  20,  1988.  at  Docket 
No  ST89-2010-000  for  a  120-day  period 
pursuant  to  S  2&4.223(a)(l)  of  the 
Commission's  Regulations  and  will 
expire  on  April  la  1989  Northwest  also 
states  that  no  construction  of  new 
facilities  will  be  required  to  provide  this 
transportation  service 

Northwest  states  that  the  natural  gas 
transported  under  the  ser\ice  agreement 
dated  February  24.  1968,  as  amended, 
may  be  received  on  behalf  of  Nevada 
Cement  by  any  local  distribution 
company  or  affiliate  of  Nevada  Cement 
which  has  and  appropnate  contractual 
arrangement  with  Nevada  Cement. 
Northwest  further  states  that  it 
understands  that  Nevada  Cement  has  a 
service  c^^reement  with  Southwest  Gas 
Corporation,  a  local  distnfiution 
company. 
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Comment  date:  April  10, 1989,  in 
accordance  with  Standard  Pargraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph* 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubhc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  won  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  apear 
or  be  represented  at  the  hearing. 

G  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  afier  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act 

Lola  D.  Cashed 

Secretory. 

[PR  Doc.  8»-47a6  Filed  2-28-89;  8:45  am) 

MUJNQ  COM  •717-01-11 

( Docket  Na  RPS9-5»-000] 

Bear  Creek  Storage  Co^  Order 
Instituting  investigation  and  Setting 
IMatter  for  Hearing 

Issued  February  23. 1989 

Before  Ckmunissioners:  Martha  O.  Hesse. 
Chairman;  Charles  G.  Staloa  Charles  A. 
Trabandt  Elizabeth  Aime  Moler  and  jerry  J. 
Langdon. 

To  provide  additional  storage 
capacity,  subsidiaries  of  Southern 
Natural  Gas  Company  (Southern)  and 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  referred  to  as  applicants, 
formed  a  partnership  under  the  name 
Bear  Creek  Storage  Company  (Bear 
Creek)  to  own  and  operate  a  storage 
facility.  Bear  Creek  is  owned  in  equal 
shares  by  subsidiaries  of  Southern  and 
Tennessee.  Southern  operates  the 
storage  facility.  By  order  of  April  3, 
1979  '  in  Docket  Nos,  CP78-266  et  ai. 
the  Commission  issued  certificates  of 
public  convenience  and  necessity 
authorizing  Bear  Creek  to  construct  and 
operate  facilities  for  the  transportation 
and  storage  of  natural  gas  in  interstate 
commerce  for  resale  from  the  Petit 
Storage  Reservoir  of  the  Bear  Creek 
Field.  Bienville  Parish,  Louisiana.  These 
services  are  provided  to  Southern  and 
Tennessee  by  Bear  Creek.  The  order 
was  issued  pursuant  to  a  Stipulation  and 
Agreement  (S&A)  filed  with  the 
Commission  by  Southern  and 
Tennessee. 

Discussion 

On  June  3, 1981,  Bear  Creek,  in 
compliance  with  the  S&A  filed  tariff 
sheets  to  be  effective  July  1, 1981,  which 
established  a  storage  demand  charge  of 
$2.36  per  Mcf  of  maximum  daily 
withdrawal  rate  and  a  storage  capacity 
charge  of  $.042  per  Mcf  of  maximum 
storage  capacity  volume.  These 
currently  effective  rates  were  supported 
by  a  cost  of  service  of  $46.9  million 
which  reflected  a  rate  base  of  $224.0 
million;  an  overall  rate  of  return  of  12 
percent  consisting  of  a  return  on  equity 
of  15  percent  and  a  debt  cost  of  11 
percent;  a  cash  working  capital 
allowance  of  12.5  percent  of  operating 
and  maintenance  expenses;  and  a 
Federal  income  tax  rate  of  46  percent. 


The  cost  of  service  was  filed  as  part  of 
the  S&A,  Because  the  two  rates  are 
demand  charges.  Bear  Creek  is 
guaranteed  recovery  of  its  cost  of 
service. 

A  preliminary  analysis  of  Bear 
Creek's  1987  FERC  Form  No.  2  shows 
that  Bear  Creek  s  total  cost  of  service 
rate  base  appears  to  be  $175.0  million, 
which  was  denved  from  actual  book 
balances  at  December  31.  1986.  and 
December  31. 1987.  where  applicable,  or 
a  decrease  of  $49.0  million  from  that 
contained  in  the  S&A  discussed  above; 
no  cash  working  capital  allowance. 
consistent  with  section  154.63b  of  the 
Commission's  regulations:  '  and  a 
Federal  income  tax  rate  of  34  percent 

Bear  Creek's  currently  effective  rates 
are  based  on  an  estimated  cost  of 
service  made  over  seven  years  ago. 
Because  it  appears  that  Bear  Creek's 
current  cost  of  service  may  be 
significantly  lower  than  the  cost  of 
service  reflected  in  its  rates,  the 
Commission  finds  that  Bear  Crt- ek  s 
rates  may  not  be  just  and  reasonable 
Additionally,  Bear  Creek's  current  rates 
reflect  a  cash  working  capital  allowance 
of  12.5  percent  of  operation  and 
maintenance  expenses.  Section  154.63b 
of  the  Commission's  regulations 
provides  that  a  pipeline  will  receive  a  $0 
allowance  unless  supported  by  a  fiilK 
developed  lead-lag  study.  Finally.  Bear 
Creek's  rates  are  based  on  the  old  46 
percent  Federal  income  tax  rate  rather 
than  the  current  34  percent  rate. 
Accordingly,  pursuant  to  Section  5  of  the 
Natural  Gas  Act'  we  shall  initiate  an 
investigation  to  determine  whether  Bear 
Creek's  rates  are  unjust  and 
unreasonable  or  otherwise  unlawful. 

The  Commission  Orders 

(.A)  Pursuant  to  the  authority  of  the 
Natural  Gas  Act  particularly  Section  5 
thereof  and  the  Commission's  rules  and 
regulations,  a  public  heanng  shall  be 
held  in  Docket  No.  RP89-58-000 
concerning  the  lawfulness  of  Bear  Creek 
Storage  Company's  rates,  and  whether 
the  current  rates  are  unjust, 
unrea.sonable,  or  otherwise  unlawful. 

(B)  A  Presiding  Administrative  Law- 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge  for  that 
purpose,  pursuant  to  S  375.304  of  the 
Commission's  regulations.*  shall 
convene  a  prehearing  conference  in  this 
proceeding  to  be  held  within  60  days  of 
the  issuance  of  this  order  in  a  heanng  or 
conference  room  of  the  Federal  Energy 
Regulatory  Commission.  825  North 


»7FERC16t(Xn  (1979). 


•18  CFR  154.636119881. 
»15L'.S.C  n7d  (1961) 
•]8Cm?375.3W(1988}. 


BEST  COPY  AVAILABLE 
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(Capitol  StrffM.  W.  .  VV  ish.i'.xli)!!.  [)V. 
J04JH   Thf  prt'hpflrinH  i  onffrpni  >•  shall 
Ue  h»'l(l  for  the  j)urp<i!iP  of  i  hinfu  aUnn 
of  ihf  position*  of  thp  p.irtii  !p;ints   iirul 
fitHhlishmenl  by  the  l*r>'suliiiK 
Adminmtrative  Ijiw  Imlse  of  Hnv 
n»'(,f<i(mrv  procfciurH!  diitfs  to  cnsurf 
thiit  Hfi  liulirtl  DtTiHion  will  bf  insufd 
not  IrtttT  thiin  ^ix  mori'hi  from  'he  liiiti' 
of  this  ordf  r   I'hf  F*v»"iu)mx 
AiiministrHtivf  Ijiw  [ikIx*'  is  (Uithonzcii 
to  conciiKt  further  pro<  f'pdin)^!!  m 
rt(  ( ordtinc**  with  this  order  riiid  the  nilf!i 
of  practu  (•  Hrid  proi  eduf 

({.']  iU-HT  Ovfk  niim!  file    wilfiin  4,S 
dayi  of  the  issurfno'  of  this  order  ti  rost 
Hnd  rpv»»nii»»  study  showing  iii  tunl  li.it.i 


for  th»"  mo*t  r»'i,frit!y  tiv, 


If  IJ  month 


period  m  the  form  spec  ified  fiy  }  1S4  Hi 
of  the  ('ommission  i  ri'milatioiis 

|1)|  Any  person  desiring  to  intervene 
or  to  protest  should  file  a  motion  to 
intervene  or  protest  with  the  Keder.il 
K.nerxy  Renulrttory  (Commission   H.!') 
North  (Capitol  Street.  NK  ,  W'ashm>[liiti, 
l)( '  ^(M-'t).  in  rti  1  ord.ini  e  wi'h  rules  Jl  1 
<ind  J14  iif  the  ( 'onirnissHi!i  s  ruU-s  ni 
priii  til  e  and  procedure  *  All  sui  h 
motions  or  protests  should  tie  filed 
within  .U)  days  of  the  date  of  issuaiu  e  of 
this  ortler    JVolests  will  he  i  misidered 
tiy  the  ( lommiHSiiin  in  determinmK  'h'' 
appropriate  ,i(  'urn  to  he  taken    hut  will 
not  serve  to  make  p'M'.-si.ints  par'ies  to 
the  pro(  eedinx  Anv  peism  wishinx  'o 
fiei  ome  a  par'y  nvist  tiie  a  niiitinn  to 
intervene 

ilv  'tit-  (  (imtTusHMin. 
Uh«  I)  Cashfill 

\\H  il.K    *»-l761  y  .,   :         I  'fi   ■(  45  am) 

■HUMQ  COM  i7l7^)l-ll 


I  Docket  Mo  ER89-M-000  I 

Central  Vermofit  Publk:  Service  Corp., 
Notice  of  Filing 

f.-l.rii,i ",   .1    !  IWI 

1  ake  :m;i,  e  Itiat  on  January  J  l    I'lH'l 
(Central  Verniont  Public  Service 
(  iirpor  ition  ICentrHl  Vermont)  filed  a 
letter  in  response  iii  ijueslions  by  the 
Staff  I  nnrenun^  the  de\  .'lopment  of  the 


50  MVV  sale  of  V'errront  Yankee  Nuclear 
fCorporatmn  lapanty  and  enerjjy  to  New 
Hnxland  Power  (CCompanx 

Anv  person  desiring  to  he  he.ird  or  to 
protest  said  filinj^  should  file  a  motion  to 
intervene  or  protest  with  the  Kederal 
Kner^y  Regulatory  (Commission.  825 
North  (Capitol  Street.  W. ,  VVashmston. 
DC  2(M2H  in  as  (orriance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
l^rai  ti!  e  and  F'rorpdure  (18  fCFR  CJflS  211. 
Wi  214]   All  such  motions  or  protests 
should  f)e  filed  on  or  before  March  9. 
IWM   f*rotests  will  he  considered  by  the 
(Ci>m:nission  in  deterin!nin>j  the 
apipropnate  artion  to  be  taken,  but  w:ll 
not  serve  to  make  protestants  parties  to 
the  prill  eedmx   Any  person  wishmx  to 
he(  iinie  a  party  must  file  a  motion  tu 
i!.ter\e;ie   (Copies  of  this  filinR  -iTf  on  file 
With  the  (Jommission  ami  are  available 
fur  pufilii   inspectiun 

UuB  U  (C^shflll, 
Secrvtary. 

if-v  !),.(    rtm'H^  Kile.i  2  .'H  a«  a45aml 
BtujNa  coof  «7i7-oi«i 


lOoclivt  No  ER89-4-0O0I 

Portland  General  Exchange,  Inc.; 
Notice  of  Filing 

February  C4   ita'f 

Take  n..'!,  e  'h.i!  or;  ¥<■*,'•:.-%  H    UIHO 
Portland  (..■!;. Til  K\i  h-in^e   b-    ilHCXj 
tendered  for  fil.n«  a  second  amendriient 
to  its  f;lir-tl     f  Service  Schedule  \K.\    \ 
for  tt.i-  s,i!f     '  ';. infirm  enerxy 

l'(.X  siaN's  'hat  the  reasons  for  the 
ailU'lldniet;'  In  he  the  folloWinK 

i.  To  ch.inx*'  the  shared  sav  .".y  r.ile  to 


reflecl  sh, 


s.ii.  :.".xs  r<ite  principles 


•  IS  (  fK  uvs  . 


!:,!  uv,  .•!«  (iwai 


permitted  hy  the  (Cnmmission 

II  To  provide  cost  support  for  a  tv\o 
(2)  mill  mark  up 

Copies  of  the  amendment  to  the  filing 
of  S<hedule  FH-.X-l  have  been  served  on 
tfie  Rf.X-l  Uistribution  I  ist,  as  :ni  linied 
in  the  filing 

Any  person  desirinx  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  pmtest  with  the  Federal 
Energy  Regu.atdrv  (  ommission.  825 
North  Capitol  Street.  \F    U  ishington. 


DC  2042fi,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
f>ractu:e  and  Procedure  (18  CVK  385  211. 
J85  214)  All  such  motions  or  protests 
should  be  filed  on  or  before  March  10. 
1'189  Molests  will  be  considered  by  the 
(Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding   Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
IxN*  O  Caihell. 

jl-'R  l)u(     1W-4-M  Filed  2   2JH-m  8  45  am] 

mLLmo  cooc  (riT-oi-M 


IDockat  No.  CP89-87S-<X)0) 

Southern  Natural  Gas  Co.;  Notice  of 
Request  Uncter  Btartket  Authortzatton 

Ki-'.iru,ir>  J4.  l^MH 

Take  notice  that  on  February  21,  i;0«9. 
Southern  Natural  (ias  Company 
(Southern).  Post  Office  Box  2563. 
Birnrngham.  Alabama  35202.  filed  in 
Docket  No  CP89-87S-0(X)  a  request 
pursuant  to  }  157.205  of  the 
Commissions  Regulations  for 
authorization  to  provide  transportation 
servii  e  for  Atlanta  Gas  Light  Company 
(Atlanta  Gas),  under  Southern's  blanket 
certificate  issued  in  Docket  No.  CPSfl- 
316-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  CCnmmission  and  open  to  public 
inspection 

Southern  requests  autht)r;zation  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  .VX).0rX)  MMBtu  of 
natural  gas  per  day  for  Atlanta  (.as.  a 
local  distribution  company,  from  receipt 
points  located  in  Louisiana.  (Offshore 
Louisiana.  Texas.  Offshore  Texas. 
Alabama.  .Mississippi  and  (Jeorgia  to 
delivery  points  located  in  (Jeorgia  for 
Atlanta  Gas  system  supply  Southern 
anticipates  transporting,  on  an  average 
day  249.315  M.MBtu  and  an  annual 
volume  of  91  000  M.MBtu. 


Soulhem  states  that  the 
transportation  of  natural  gas  for  Atlanta 
Gas  commenced  December  17, 1988,  as 
reported  in  Docket  No.  ST89-2147-(X», 
for  a  120-day  period  pursuant  to 
S  284.223(a)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  Southern  in  Docket  No.  CP88- 
316-000. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  invervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effecbve  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  C«sh«ll. 
Secretary' 
[W.  Doc.  8&-47ft5  Filed  2-28-89;  8:45  am] 

BIUJNG  cooc  •717-01-«l 


(Docket  Na  RP89-60-000] 

Southwest  Gas  Storage  Co.;  Order 
Instituting  Investigation  and  Setting 
Matter  for  Hearing 

Issued  February  23.  1989. 

Before  CConunissioners;  Martha  O.  Hesse, 
Chairman.  Charles  G.  Stalon,  Charles  A. 
Trabandt.  EClizabeth  Anne  Moler  and  )erry  J. 
Langdon 

Background 

Southwest  Gas  Storage  Company 
(Southwest  Gas  Storage)  is  a  Kansas 
general  partnership.  The  two,  equal 
partners  are  Pan  Gas  Storage  Company. 
a  wholly-owned  subsidiary  of 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  and  ANR  Western  Storage 
Company,  a  wholly-owned  subsidiary  of 
ANR  Storage  Company.  Pursuant  to  a 
15-year  gas  storage  contract,  dated  June 


11, 1979,  as  amended.  Southwest  Gas 
Storage  provides  storage  service  to 
Panhandle,  its  sole  customer  and 
operator  of  the  facility. 

On  May  7, 1980,  the  Commission 
authorized  Southwest  Gas  Storage:  (1) 
To  construct  and  operate  a  natural  gas 
storage  field  in  Meade  County,  Kansas; 
and  (2)  to  store  up  to  70.1  Bcf  of  gas  with 
a  top  working  storage  of  35  Bcf  in  the 
Borchers  North  Field.'  Thus,  Southwest 
Gas  Storage  is  authorized  to  provide 
storage  service  under  its  S-1  rate 
schedule.  Southwest  Gas  Storage  began 
providing  storage  service  to  Panhandle 
on  April  1, 1982. 

Discussion 

Panhandle  currently  pays  Southwest 
Gas  Storage  a  monthly  charge  of 
$1,736,875  for  contract  storage  of  up  to 
35,620,000  Mcf.  which  is  the  initial  rate 
authorized  in  the  certificate  proceeding. 
The  rate  for  Southwest  Gas  Storage's  S- 
1  storage  service  is  based  on  a  unit 
charge  of  59.55  cents  per  Mcf  and  is 
supported  by  an  estimated  cost  of 
service  of  $20,844,200  per  year,  as 
contained  in  the  1979  certificate  filing.* 

Southwest  Gas  Storage's  currently 
effective  rates  are  based  on  an 
estimated  cost  of  service  made  almost 
10  years  ago.  The  components  of  the 
cost  of  service  include,  among  other 
things,  an  estimated  rate  base  of  $70.5 
million,  a  Federal  income  tax  allowance 
based  on  the  old  46  percent  rate;  an 
overall  return  of  16.09  percent  consisting 
of  a  retiuTi  on  equity  of  14.25  percent 
and  debt  cost  of  16.70  percent;  a 
depreciation  rate  of  5.25  percent  and  a 
working  capital  allowance  of  12.5 
percent  of  operating  and  maintenance 
expenses.  The  Commission  is  concerned 
that  this  cost  of  service  may  no  longer 
be  refiective  of  Southwest's  actual 
expenses. 

In  addition,  the  Commission's  initial 
review  of  information  on  file  with  the 
Commission  indicates  that  Southwest 
Gas  Storage's  investment  in  gas  plant 
may  have  depreciated  over  $26  million 
during  the  seven  (7)  years  it  has  been  in 


operation.  It  also  appears  that  this 
reduction  in  rate  base  is  not  reflected  in 
the  currently  effective  S-1  rale  Further, 
the  Commission's  Regulations  require 
that  the  cash  working  capital 
allowances  included  in  charged  rates 
filed  by  a  company  must  be  based  on  a 
fully  developed  and  reliable  lead-lag 
study.*  Thus,  Southwest  Gas  Storage  s 
current  working  capital  allowance  may 
no  longer  be  appropriate  Finally 
Southwest  Gas  Storage's  current 
operation  and  maintenance  expenses  as 
reported  in  FERC  Form  2.  appear  to  be 
substantially  less  than  the  estimated 
expenses  embedded  in  the  S-1  rate  * 

The  current  rates  authonzed  by  the 
Commission  were  designed  to  recover  a 
total  cost  of  service  of  $20,844,200 
Based  upon  the  Commission's  initial 
review,  it  appears  that  Southwest  s  rates 
generate  revenues  significantly  in 
excess  of  its  current  cost  or  providing 
the  storage  service  to  Panhandle 
Section  9.3  of  the  S-1  tariff  rate  schedule 
permits  Southwest  or  Panhandle  to  seek 
authorization  from  l^ie  Commission  to 
adjust  the  rates  to  assure  just  and 
reasonable  rates:  however,  neither  has 
sought  to  change  the  initial  rates 
authorized  in  1980,  Hence,  the 
Commission  has  decided  to  examine  the 
justness  and  reasonableness  of  the  rates 
pursuant  to  section  5  of  the  NGA 

Based  on  the  foregoing,  the 
Commission  is  of  the  view  that  the 
initial  rates  currently  in  effect  may  be 
unjust  and  unreasonable.  We  shall 
therefore  initiate  an  mvesbgation, 
pursuant  to  section  5  of  the  .NGA.  to 
determine  whether  the  rates  currently 
being  charged  by  Southwest  Gas 
Storage  are  just,  reasonable  and  lawful. 
Accordir\gly,  Southwest  Gas  Storage  is 
directed  to  file  within  45  days  of  the 
issuance  of  this  order,  a  cost  and 


'  See  Southwest  C^s  Storage  Company.  11  FERC 
t  61.145  (1980):  amended  19  FERC  \  6i299  (1982) 

»  Panhandles  1987  FERC  Form  2  indicates 
paymenls  of  S20.84Z500  for  storage  8er\nce  in  1987 


Me  CFR  154.63b  |1988i 

'  For  example,  the  ciureni  rates  reflect  oper^taB 
and  maintenance  expenses  of  $2,394  600  wfiile  At 
information  contained  m  Southwest  «  1987  FERC 
Form  2  indjcale  operation  and  maintenance 
expenses  of  fl  194.900  In  addition,  the  curren:  ra^.rs 
include  a  Federal  Income  Tax  aliowance  of 
$2,176,800.  based  on  the  old  46  percerl  rale-   Biis«-C 
upon  our  initial  renew  of  this  matter  ii  appear*  mat 
the  lax  allowance  under  the  current  tax  rale  of  34 
percent  may  resuil  in  a  substantial  decrease 


IHAJIA'^" 
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rfvenup  study  *imil»ir  lo  iHhI  rfcji  rfii 
hv  «»'t:ti()n  1S4  rt.1  of  th»*  (  ommiHHiiui  s 
K.'mil,iiion»  *  In  thf  itnl  ntxd  r»>v»'nuf 
Hiiiily   Southwest  Las  Slor>i«p  shnll 
ulili^f  the  ninsl  n-(:»'nt  \2  month  pt-riod 
fir  whii  h  -ti  'iiiii  ,l.(!ii  is  .1 V  riilable. 

The  (Ujniniimiiin  ()Tti«f« 

I  '\|  PuiHii  i:i'  'ci  'he  iiulhoiity  tjf  the 
\,inir,il  C..i>t  A>  t   i.),irtii  ularly  sfction  5 
thiTfof  rtiid  ihf  ( ,i)iTimiH^i(in  s  r\ilc»  utid 
rfxul<iliiin.i,  rt  piit)lH   h»'«iinx  ih.iU  In- 
held  in  !)<)(  kft  No   K^•»^O<M10  to 
dflerTninf  whether  the  rntes  currently 
bein^  (hurxed  by  Southwest  (i.is 
StorHne  (^oniptiiiy  nre  un|ust. 
unred'tnn.ibU'   or  otherwise  unlawful 

!l(l  A  IVesidiriK  AdministrHtive  Law 
|udxe    to  he  desixilrfled  liy  the  Chief 
AdmimstrMiive  l,<iw  |udx«'  for  that 
purpose    pursutinl  to  }  I"*!  KM  of  the 
( iornniissHin  s  HeKuhilions  "  sb.all 
( orivene  a  preht-armx  i  oiiferetK  e  in  this 
prui  ee<lmx  to  be  held  withm  rt<)  ii.iys  of 
Ihe  isHuaru  e  of  this  order   m  .i  fwartnjj  or 
I  oiiferem  e  room  of  the  Kedenil  Knervv 
Kexuliitory  (  ommission   825  North 
( .rtpitol  Strf-et   NK    W.ishinxion.  IX  1 
.UVIJH    The  prehearmx  (  onfereni  e  sh.ill 
tie  held  f>ir  the  purpose  of  i  larilii  a'loii 
ot  the  positions  of  the  pdrlii  ip.ints  and 
estdtilishment  by  the  ^*l•esldln^^ 
Admmislr.itive  Uiw  Itidxe  of  -iny 
'ie(  t'ssary  pro(  ediirii!  ilales  to  cnshie 
that  rin  Initial  DerMimi  will  be  issni'd 
not  later  than  six  nuiiiihs  from  tht;  dalt: 
of  this  onler    The  F'resulmx 
Administrative  Ijiw  lud^e  is  authorized 
lo  I  (UkIk  I  further  pro<  eedinxs  in 
ai  (  ordaiu  e  with  this  order  and  the  riiii'S 
of  prHitii  e  and  procedure 

(C)  Southwest  Cias  Sloraye  must  file, 
within  4.S  days  of  the  issuan(.e  of  this 
ortler   a  lost  and  revenue  study  showinx 
.1    tual  data  for  the  most  recently 
availafile  IJ  month  period  in  Ihe  form 
spe(  ified  tiy   {  r>4  H.)  of  the 
Commission  »  Regulations 

(U)  Any  person  desiring  lo  intervene 
or  to  protest  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Kneryy  Regulatory  t^uiimission   8J.S 
North  Capitol  Street,  NK    Washinx'on, 
IX    21HJH   m  ai  I  ordan(  e  with  rules  2^  1 
arul  J14  of  Ihe  Commission's  rules  of 
prai  lice  and  proi;edure  '  All  such 
motions  or  protests  should  be  filed 
wi'hin   U)  days  of  the  issuam  e  of  this 
order  I'rotests  will  be  considered  by  the 
Commission  m  delerrriinirix  the 
dppnipriHle  action  to  be  t.iken.  but  will 
not  serve  lo  make  proieslants  parlies  to 
tfie  pro(  eediiix   Any  person  wishing  lo 
bei    till-  I  parly  must  file  a  motion  to 
ii;U:rvt;ni:. 


|c,  'hi-  i  MmiTiission. 
Uii<  t)  (~.«th«ll. 

(V  1 1       ■<<*  -fHJ  Filed  2-28-aS-.  M5  ami 
un.Lma  coot  trir^i-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

jPP  9f2tV4and  PP  4f  3155/ Pf -512;  FRL- 
3590-91 

Anf>«r>dni«nts  to  P«stlcicl«  Tolerance 
P«tltk}ns;  Mobay  Corp. 


AOfNCY:  F.iuirornie 
AxetK  V  iKPA) 
ACTK>m:  Notice. 


il  Protection 


•  ISfTR  lS4i«(m«1 

•  lai  VK  r-.  MM  119881 

'  IN  (  KV  I  MS  ;i I  anil  MAZl*  (1( 


SUMMARY:  Kl'.A  annoiini  es  that  Mobay 
(  orp    has  filed  .imemimentH  to  pesticiile 
p.-!;tions  WZHTA  and  4F.nS5  for  the 
fungicide  beta  (4  (  hlorophenoxy  )alpha 
(1  1  dimethylethyll  1//  1  2.4  trtazole-1 
ethanol  and  its  metabolites  containing 
rhiorophenoxy  and  tnazole  moieties 
|e\presseil  as  the  funxu  ide). 
OATKS:  Written  comments   identified  by 
ihe  dm  umeiit  control  number.  (PP 
1F2H.S4  ami  4Fll.S.S5|.  may  be  submitted 
by  Man  h  Ifv  V*m. 
AOOWfSS: 

Hy  nciil,  submit  wri'lrn  i  omiTirnts  to 
Information  S«t\  ices  Sei  lion,  I*rn«rani 
•ManaxPni''"'  ■'"''  Support  Dnision 
(TS-757C).  Office  of  Pesticide 
l*royrams  Fnv  ironment.i!  Proiei  tion 
.■\Keni,y,  401  M  St  .  SW  ,  VVashin«ton. 
DC  JIMtiO 
111  persiin.  bnn«  comments  to  Rm   24tJ. 
CM  «2.  1921  Jefferson  Davis  Mixhway, 
Arlin«ton.  VA  22202 
Information  submitted  as  a  comment 
I  cincerir.nx  this  notice  may  be  claimed 
i.onfidentidl  by  marking  any  part  of  all 
of  that  information  as    Confidential 
Pusmess  Inform.ition  ■  |CBI| 
Information  so  marked  will  not  be 
disclosed  except  m  accordant  e  with 
procedures  set  forth  in  40  CFR  Part  2  A 
copy  of  the  comment  that  does  not 
(  ontain  ("BI  nnist  be  sufimitled  for 
inclusion  in  the  publn.  rei  ord 
Information  not  marked  (  onfuientia! 
may  be  disclosed  publu.ly  by  KP.A 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm   24b  at  the  address 
given  above,  from  8am   to  4  p  m  . 
Monday  through  Friday,  exi  luding  legal 
holidays. 

fOm  FUMTHtN  INFOHMATION  CONTACT: 

By  n'.ail   Rcxistralion  UiMSion  ( TS- 
767C).  Attention   Product  Manager  21. 
F.nvironmentdl  Profectnm  Agency. 
Office  of  PeslK  ide  F'rograrns  \0\  M 
St  .  SW    Washington   DC  20460. 


In  pr'snp   ron'.ti'   Larry  A   S<  hnaubelt 
(PM  21).  Rm   2J~.  CM  =2,  1921 
lefferson  Davis  Hwy  Arlington.  VA 
22202.  (7031-557-1900 
SUPPLlMfMTAHV  IMFOMMATION:  FPA  has 
rei  eived  an  amendment  lo  pesticide 
petition  tF2H.S4  from  Mobay  Corp  .  P  O 
Box  4^1J,  Kansas  City   MO  ti412(MX)13. 
proposing  to  amend  40  CF'R  Part  180  by 
establishing  tolerances  for  the  fungicide 
/ifJu  |4-(  hlorophenuxyl-o.'pAo-ll.l- 
dimelhylethyll  1//  1.2. 4- tnazole  1 
ethanoi  and  its  metabolites  containing 
chlorophenoxy  and  tnazole  moieties 
(expressed  as  the  fungicide)  in  or  on  the 
raw  agricultural  commodities  grain  of 
wheat,  grain  of  barley,  grain  of  outs, 
gram  of  rye.  corn  forge,  fresh  corn 
(including  sweet),  grain  of  corn 
dm  hiding  field  and  popcorn)  and  (  orn 
fodder  at  d  05  ppm.  green  forage  of 
wheat,  fiarley.  oats,  and  rye  at  2  5  ppm; 
str.iw  of  wheat,  barley    oats,  and  rye 
and  meat.  fat.  and  meat  by  products  of 
cattle  goats,  hogs,  horses,  and  sheep  at 
0  1  ppm.  and  meat.  fat.  and  meat  by- 
products of  poultry,  milk,  and  eggs  at 
0  01  ppm   Notice  of  the  initial  filing  of  PP 
3F28,S4  was  published  in  the  Federal 
Register  of  April  20.  ^m^  (48  FR  lH9t)0l 
ami  was  amended  in  the  Federal 
Register  of  S.-p'ember  30  19ri;i  |4H  PR 
44^*l.'i| 

F.PA  also  received  an  amendment  to 
pesticide  petition  4F'3155  from  Mobay 
Corp  ,  proposing  to  amend  40  CFR  Part 
180  by  estdblislimg  tolerances  for  heta- 
14  chlorophenoxy)-o/;'/?o-(l.l- 
dimethylethyl)-!//-!, 2.4  tnazole  1 
ethanoi  and  its  metabolites  containing 
chlorophenoxy  and  tnazole  moieties 
(expressed  as  the  fungu:ide)  in  or  on  the 
raw  agricultural  commodities  sorghum 
grain  and  dry  forage  at  0  01  ppm  and 
green  forage  of  sorghum  at  0.05  ppm 
Noiire  of  the  initial  filing  of  PP  4F3155 
.ippeared  in  the  Federal  Register  of 
January  18.  19H5  (50  F'R  2340) 

^uthonty   21  ISC   346a 

I),,i.-.i    Krlimary  22.  1989 
llartMrt  hdmaon, 

Acliiiij  DjrecCor.  Registration  Division.  Office 
of  Pesticide  Programs 
jFR  Doc  89-4725  Filed  2-28-89,  &45  am) 

atLUNQ  COOC   U40-WMI 


I0PP-1I0S06;  FRL-3530-3I 

Receipt  of  Application  for  Specific 
Exemption  To  Use  Oxyfluorfen; 
Solicitation  of  Public  Comment 

AOENCV:  Environmental  I^otettion 
.Ageni  \  iRPA) 

ACTION:  Notice. 


tUMMAJtv:  EPA  has  received  a  specific 
exemption  request  from  the  Wisconsion 
Department  of  Agriculture,  Trade  and 
Consumer  Protection  (hereafter  referred 
to  as  "Applicant")  for  use  of  the 
herbicide  oxyfluorfen  (goal)  to  control 
broadleaf  weeds  in  horseradish  in 
Wisconsin.  EPA  is  soliciting  comment 
before  making  the  decision  whether  or 
not  to  grant  this  specific  exemption 
request. 

DATE;  Comments  must  be  received  on  or 
before  March  16, 1989. 
AOOflESS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180806,"  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Division  (TS-757C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  Street  Sw., 
Washington,  DC  20480.  In  person,  bring 
comments  to:  Room  236.  Crystal  Mall  2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
inspection  in  Room  236  at  the  address 
given  above  from  8  a.m.  to  4  p.m., 
Monday  through  Friday  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Gener  Asbury,  Registration 
Division  [TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number  Room  718C,  Crystal  Mall  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703-557-1806). 

SUPPLEaaCNTAltv  lNFOItMATK>N:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRLA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  to  permit  the  use  of  the 
herbicide  oxyfluorfen  (CAS  42874  03  3) 
available  as  Coal  1.6E,  EPA  Reg.  No. 
707-174.  to  control  broadleaf  weeds  in 


horseradish.  Information  in  accordance 
with  40  CFTl  Part  166  was  submitted  as 
part  of  this  request. 

Wisconsin  has  requested 
authorization  to  apply  2.5  pints  of  Goal 
1.6E  herbicide  (0.5  pounds  active 
ingredient)  per  acre  as  a  ground  spray 
application  on  700  acres  of  horseradish. 
Goal  1.6E  is  a  selective  herbicide 
recommended  for  preemegenence 
control  of  certain  broadleaf  weeds.  Goal 
1.6E  will  be  apphed  in  a  minimum  of  40 
gallons  of  water  per  acre. 

According  to  the  Applicant,  weed 
control  in  horseradish  fields  in 
Wisconsin  is  mainly  limited  to 
mechanical  means.  The  rising  costs  of 
fuel  and  labor  in  the  past  years  has 
made  the  use  of  cultivation  increasingly 
impractical.  Cultivation  at  $4.50/acre/ 
operation  costs  the  grower  $49.50/ 
season  for  the  normal  eleven 
cultivations  for  between  row  weeds  and 
$18.64/acre  for  the  one  hand-weeding 
for  weed  control  within  the  row.  In  test 
plots,  yields  ranged  from  1,500  pounds/ 
acre  with  no  weed  control  to  10,000 
pounds/acre  with  proper  weed  control. 

Oxyfluorfen  was  referred  to  Special 
Review  in  Janaury  1980  because 
pesticide  products  containing 
oxyfluorfen  as  an  active  ingredient  were 
showTi  to  be  contaminated  with 
perchloroethylene  (PCE).  a  liver 
carcinogen  in  B6C3F1  mice.  The  Special 
Review  process  was  completed  on  June 
23, 1982.  and  the  decision  was  made  to 
continue  registration  of  the  herbicide 
subject  to  certain  restrictions  (on  PCE) 
pertaining  to  formulation  of  the  product 
(47  FT?  27118). 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself  The  regulations  governing  section 
18  require  publication  of  a  notice  in  the 
Federal  Register  of  receipt  of  an 
application  for  a  specific  exemption 
proposing  use  of  a  pesticide  which 
contains  an  active  ingredient  which  has 
been  the  subject  of  a  Special  Review 
and  is  intended  for  a  use  that  could  pose 
a  risk  similar  to  the  risk  posed  by  any 
use  of  a  pesticide  which  is  or  has  been 
the  subject  of  a  Special  Review  (40  CFR 
166.24(a)(5)). 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  (TS-757C). 
at  the  address  given  above.  The  Agency 
will  review  and  consider  all  comments 
received  during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Wisconsin  Department  of  Agriculture. 
Trade  and  Consumer  Protection. 


Dated  February  1".  1989. 
.\nne  E.  Lindsay. 

Director.  Registration  Division.  Office  of 

Pesticide  Programs 

(FR  Doc.  89-4-19  Filed  2-Zb-8».  8:46  am) 
BIUJNG  COOC  CSM-SO-a 


(OPP-180805;  FRL-352»-51 

Receipt  of  an  Application  for  a 
Specific  Exemption  To  Use  Avermectin 
Bi;  Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  notice. 

SUMMARY:  EPA  has  received  a  specific 

exemption  request  from  the  Washington 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  for  use  of 
avermention  B;  (AGRl-MEK  0.15  EC 
Miticide/lnspecticide")  to  cont.'-ol  two- 
spotted  spider  mites  [Tetranychus 
urtfae].  European  red  mites 
[Panonychas  uJmi]:  McDaniel  spider 
mites  [Tetranychus  mcdaniehf]  and 
pear  psylla  (Psylla  pyncola)  on  19.400 
acres  of  pears  in  Washington 
Avermectin  Bi  (CAS  63AB)  contains  a 
mixture  of  avermectins  containing  >80'% 
avermectin  Bi  i,  (5-0-deraethyl 
avermectin  Ai.)  and  <  20%  avermectin 
Bib  (5-0-demelhl-25-de  (l-methylpropyl- 
25-(l-methylethyl)  avermectin  A;,]  In 
accordance  with  40  CFR  166.24.  FPA  is 
soliciting  comment  before  making  the 
decision  whether  or  not  to  grant  this 
specific  exemption  request. 

DATE:  Comments  must  be  received  on  or 

before  March  16. 1989. 

ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identification 
notiation  "OPP-180805    should  be 
submitted  by  mail  to:  F*ublic  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Division  (TS-757C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460. 

In  person,  bring  comments  to:  Rm.  246. 
Crystal  Mall  ~1. 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  pa.M  or  all 
of  that  information  as  "Confidential 
Business  Information  (CBI)." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2  A 
copy  of  the  comment  that  does  contam 
CBI  must  be  submitted  for  inclusion  in 
the  public  record.  Information  not 
marked  confidential  may  be  disclosed 
publicly  by  EPA  without  prior  notice  to 
the  submitter.  All  written  coments  will 
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be  av«ildt)li'  fur  tntpvttion  in  Km  .!4«  i' 
the  address  k'^*"!'  rt!»iv  e  from  8  a  m.  to  4 
p  m..  .Monday  throujih  Knday   pm  lukii^){ 

roM  nummm  mromtAnoM  cotrrAcr 

Hy  mail:  Ljt)hy  I't-nihrrfon   Rtifts'rnhon 
DtvHion  (TS-^H7(  )   Offirp  of  Pf>^t, .,<)-- 
I'nu^rHms.  Km  irutu'KTitiil  Prviti'i  'i  jii 
\Hf!ii  V    -tolMSt    SW    \V  islnKton.  DC 

Ufftca  lo<  alioii  4nti  tri«(>hunf  nufiiU-r 
Rm  71ft.  (j-ysUl  Mall  »2.  1  »-ll  Iffleptun 
I)nvi»  I  litjb.'.v.iy ,  Arlinjjliiii    V  A   I'.i:* 

■UrPLIMCMTAHY  INFOflMATIOM:  P'  '>.  i  i:  • 

to  %fi  lion  IH  of  !hi'  KciitTrtl  Inspf(  Ui  iifr 
Fuiv<icide.  and  Hi)i!fnii(.jde  Aut  (KIFKA) 
(7  U  SC   13«pl.  th*-  .•\Jiiniiislrati)r  may. 
at  his  di»t.r»'tion.  exi-m;)!  a  Slate  dj{i'ni  v 
from  any  provisidiva  of  t-'ll-'R.V  if  he 
(letennuws  that  emtTXi'iii.y  cuuditiuiis 
pxiit  wfiu  h  require  tutii  exemption 

Pie  Applicant  has  n^qufsted  the 
Adiniriistr.ilor  to  isaue  a  spet-ific 
excmptior  fur  the  use  of  avermwfin  B- 
m.inufa«tured  as  A(iR^Mi-X  0  15  KC 
Miticid«;iii>i«H^ticjd»'"    bv  MSI)  ACA'FT. 
ii  iliv.  iHiiin  of  Merck  *  Co    Inr  ,    )n  p»»«rs 
m  Wathinxtdn.  No  ti>leraiu:»-«  have  twen 
estat)lishe(i  for  avermerfm  Bi  nn  iinv 
rivv  /i)jru-nitural  i  <imrrK)di!ie«» 

Fnfrrrmntinn  In  rtcconi.inre  nith  *) 
(  VR  Pnrt  IHH  w«s  siihmiffed  an  pnrt    if 
i.'iis  request    The  Applicant  pmp<jsrs 
Kmund  applicatinns  applied  at  a  rate  of 
U)  fo  30  niinri's  of  pnidui  t  [M?r  arre  per 
apphcfllioii    A  mHxiniiirn  of  fwio 
.ipplii  (itions  wilt  h»'  m.ide  per  rrop 
season   Applirrtdons  winihl  b»"  made 
ihroiixh  Sepli'mber  1,  im« 

Ihc  Appluunt  ir>d)r<i»eii  tha'  with  the 
rei  enl  withtlruwril  of  rvhfxatin  nmwers 
ire  lepentient  on  infrruir  fMrjxlLirfs  with 
()»»nionstrat»"d  prrihlems  "Hiose  prodnr's 
larliuie  fenbufatin  oxxfe  sinwrior 
sprary  oil.  oxfiniyl  fonTi>'f(mnte  and 
propiiriftfe 

The  .^pplll  lint  indicates  th.il  wthout 
adequate  control  of  these  pests 
economic  losses  experlfd  lOillit  tofill 
over  $14  8  million 

This  notice  does  not  constitute  a 
<lerision  by  EIP.'V  on  the  application 
Itself  The  'I'^^ulatioiu*  t;o;iTninj{  'iei  tion 
tfl  r»*miire  fti.it  the  A^eni  y  pubiush 
notice  in  the  Fwiaral  Rn)(iatar  and  solicit 
public  comiiien!    ti.  a:i  'ippiii.jitiou 
involviii)^  '.he  first  fix  id  use  of  a 
pestlUile    Ac  i>riiiiixl>,  .nlfrekU'd 
persons  may  submit  vMntteii  v.ews  on 
ihia  sub|«ct  to  the  t'ieUi  Qp*!rdtioi>» 
I)i\:suin  at  th*  .iildn-ss  ^ixive 

The  Anen.  y.  ai.conlinxiv    v*;ii  reviiw 
and  I  onswler  all  comirxiits  n-fi-ived 
dunnx  tr**"  cummeiit  pernxl. 


Dmttri   Ket>rvary  &  19«a 
AaM  E.  Undaay. 

Director  Re^iitration  Ch^tston.  OffHfof 
Pest:riilr  /V'vruma. 

|FR  Uoc  ae-4305  i-V.e<i  2  H^  V*.  a*5  ami 
•».i.Ma  ooo<  laaa  si  ■ 


!Of»^50e«3;  FI«.-353»-51 

l»suanc«  ot€xp«(im«nta<  Om»  Permits; 
Dow  CtwnWcal  Co.  vt  aL 

AOtMCY:  F.nvironmcntal  Protection 
Axm-  y  (KPA) 
ACTION:  Notice. 


summary:  V]PA  has  grantet) 
cvpenmental  use  p*rmils  to  the 
follonvirvR  applicants.  These  permits  are 
in  accordance  with,  and  subject  lo.  the 
[■mvisiona  of  40  CfV.  Pari  1'2.  which 
defines  F.PA  procedures  with  respect  to 
!!ie  use  of  ^lesticides  for  etp*'nm»?nldl 
puri>us«s 

fom  nmjHfn  into— iation  cowtact: 
Hy  mail   RejtistrHtion  Division  (TS- 
727t;|,  Offic»»  of  Pesticide  Projjrams, 
Krivironmental  Protection  Ajjency.  401  M 
St  SW  ,  V^a8hln«lon.  LXJ  204«a 

lu  person  or  by  tclephunc:  Contact  thi' 
pro<iuct  maii.iKcr  at  the  followinx 
address  at  the  office  location  or 
ifU'phone  number  cited  m  each 
f\[)ennii>nla!  u.se  permit   1921  JcfTcrson 
Davis  Highv^ay   Ailinj^ton,  VA 
SUPPt-UteMTARV  IMFOmftATIOM:  FPA  ha» 
iisued  the  fullovs'.nx  expenmental  use 
permits 

4tt4  Ri;P-99  Issuance  Dow  Chemical 
Company,  PO  Box  I'Dfi,  Midland.  MI 
4Hft4fl  This  expenmtmtal  use  perin;t 
allows  the  use  of  4*)  pounds  of  the 
insiM  tii  ide  ()-(2(l  1  dinii'th yiethy! )  5- 
pvnmutinyl)  0.5- 

dicthylphoapbomthioate  on  "6  srres  of 
field  com  to  evaluate  the  contml  of 
rootwcrma-  The  projfram  is  authorized 
'Illy  in  the  Slates  of  lUinots.  Indiana. 
Iowa.  Michigan.  Minnesota.  Missoun. 
Nrliraaka.  New  York.  (Jhio. 
I'eiinaylvania.  Texas,  and  Wisconsin. 
The  expenraental  u»«'  permit  is  effective 
fioin  De»4".-Bber  JO.  imW  to  Decem!»er  JO, 
t'lUU    I  his  p«:rmit  is  issued  with  the 
limitdtiun  that  all  treated  (jt>pB  are 
destroyed  jr  used  for  research  purpo»«>s 
oi;:>     D.Tinis  FAiwards   PM-11  Rm.  202, 

3^:  Ft  :P  14ft  Fssuani  c   K  !.  duPonI 
!f Neir.oiirs  A  Cnnipany,  l.'ir  . 
A><nr'>.!'iifal  FVicturfs  I)>';i,ir*nifnt. 
W,.!l.ers  M:;l  [tuildinR  flflrie-,  Mill 
Plara.  WilmrnRton.  F)K  TWW  This 
exp<'n.Tien;al  use  permit  allows  the  use 
of  H'^)  [xinnds  of  the  her^nride  me*h\  I  2 
il!!|!4.R-dimethoxypvnmidin  2 
yUaminoff  arfxmvllammo) 
•ulJonv  l|methv1|beiiroate  for  a<jiifltic 


vejjelatinn  manajfemeni  by  Federal  and 
Stale  »f^ncip«  to  evahale  the  control  of 
aijiiafir  weeds  The  proffram  is 
aulhonied  only  in  the  Slates  of  Arfror.i 
California.  Colorado,  Georyia.  Floridn. 
Idaho,  Texas,  and  Washington,  The 
experimental  use  permit  if  efTertive 
from  January  8,  1969  to  fanuary  8.  1990 
A  tempore r>  tolerance  for  residues  of 
the  active  ingredient  in  or  on  fish  and  an 
ai  ceptable  residue  level  for  potable 
water  has  been  eslabhshed  (Rir harrl 
Mountfort.  PM  23.  Rm.  237.  CM»2.  (7nv 
55'-lR30)) 

Persons  wiihinf{  to  review  these 
experimental  use  permits  are  referred  to 
the  desij^nated  product  managers. 
Inquines  concemmji  these  permits 
should  be  directed  to  the  persons  cited 
iibcne.  It  IS  sujotested  that  interested 
ptTftons  call  before  visiting  the  EPA 
office,  so  that  the  sppropriale  file  mi»\ 
be  made  availabie  fur  inspection 
purposes  from  8  s.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legid  hotidfivs 

Authority  7  I'SC  ITBc 

Djtcd   Febniary  1*.  1989, 
\nne  L  Lindsay, 

/'.,"er  u>r.  FU-)tiiCniliiiD  Division.  Office  of 
I'rsfii  :J.i'  f'rojjraizis 
IFK  Due  ai^-toae  KOed  2-2A-a».  8:46  am) 


( PP  eCMM/TST?;  FnL-3527-21 

E.  I.  du  Pont  dm  Htnoun  and  Co.,  Inc.; 
EstabllshTTwnt  of  Temporary 
Total  ancea 

aocncy:  Environmental  Protection 
A«ency  (tPA). 
ACnoic  Notice. 


SUMMAJIY-.  EPA  has  established 

temporary  tolerances  for  residues  of  the 
herbicide  methyl  2j|l[[(4.6-dimelhoxy- 
pynmidin  2  yl)  animolcarbonyl|aminols 
iiifanyllmethyl)benroate,  bensuifuron 
methyl  in  or  on  certain  raw  aj^ncultural 
commodities.  These  temporary 
tolerances  were  requested  by  F_l.  du 
I'ont  de  N'l'niours  and  Co  .  Inc. 
DATE:  These  temporary  tolerances 
expire  January  6.  1990. 

Fon  nmTHn  iNromiATK>M  contact 

Hy  mail,  Richard  Mcmntfnrt,  Product 
Manager  fl'M)  23,  Registration  Division 
f  rS-767C).  Office  of  Pestiade  fVogramv 
Environmental  Protection  Agency.  401  M 
St    SW  .  Washington.  DC  2mt«. 

Office  loralion  and  telephone  number 
Rm  237.  CM»2.  1SJ21  |efferson  Davis 
Highway.  Arlinglon.  VA.  (703)  557-1830 
SUPPlfMEMTAirr  IMFOMNATrOM:  F  1   du 
Pont  de  Nemours  and  Co  ,  Inr 
.\k;ri(tillur«l  Products  DepI  .  Walker's 
Mill  Building   Barley  Mill  Plaza. 


Wilmington.  DE  19898.  has  requested  in 
pesticide  petition  (PP)  8G3638  the 
establishment  of  temporary  tolerances 
for  residues  of  the  herbicide  methyl 
2[|[||(4,6-dimethoxy-pyrimidin-2-yl) 
amino)carbonyl]amino]8 
ulfonyl]methyl]benzoate,  bensuifuron 
methyl  in  or  on  the  raw  agricultural 
commodities  fish  at  0.3  part  per  miUion 
(ppm)  and  water  (potable)  at  0.1  ppm. 
These  temporary  tolerances  will  permit 
the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  352-EUP-14e, 
which  is  being  issued  under  the  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFHA)  as  amended 
(Pub.  L.  95-396,  92  Stat.  819:  7  U.S.C. 
136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  El.  du  Pont  de  Nemours  and  Co.. 
Inc.,  must  immediately  notify  the  EPA  of 
any  findings  from  the  experimental  use 
that  have  a  bearing  on  safety.  The 
company  must  also  keep  records  of 
production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  January  6, 
1990  Residues  not  in  excess  of  these 
amounts  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

F*ursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.SC.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 


or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  [46 
PR  24950). 

Authority:  (21  U.S.C.  346a(j)). 

Dated.  February  3. 1989. 
Anne  E.  Lindsay, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 
[FR  Doc  89-4138  Filed  2-28-89;  8:45  am) 

BILUNOOOOE  SSSO-SO-H 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  69-06] 

Soutti  Florida  NVOCC  and  NAOCC 
Association,  Inc.  v.  Caribbean 
Shipowners  Association;  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  the  South  Florida  NVOCC  and 
NAOCC  Association,  Inc.  and  its 
members  (the  "Association")  against  the 
Caribbean  Shipowners  Association  and 
its  members  ("CSA")  was  served 
February  23, 1989. 

The  Association  alleges  that  CSA  has 
violated  sections  10(b)(5)  and  10(b)(6)  of 
the  Shipping  Act  of  1984  (the  "Act"),  46 
U.S.C.  app.  1709(b)(5)  and  (6),  by 
unfairly  and  unjustly  discriminating 
against  the  Association  members 
through  unreasonable  rate  reductions  in 
the  U.S. — St.  Maarten  trade  and 
unreasonable  rate  increases  in  the 
U.S. — Barbados  trade.  CSA  has  also 
allegedly  violated  section  10(b)(12)  of 
the  Act,  46  U.S.C.  app.  1709{b)(12),  by 
subjecting  the  Association  to  undue  and 
unreasonable  prejudice  and 
disadvantage,  and  section  10(c)(3)  of  the 
Act.  46  U.S.C.  app.  1709(c)(3),  by 
attempting  to  eliminate  Association 
members  from  the  foreign  trade  from  the 
South  Eastern  United  States  to  St. 
Maarten  and  Barbados. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Joseph  N. 
Ingolia  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 


necessary  for  the  development  of  an 

adequate  record.  Pursuant  to  the  further 

terms  of  46  CFK  502.61.  the  initial 

decision  of  the  Presiding  Officer  in  this 

proceeding  shall  be  issued  b\  February 

26.  1990.  and  the  final  decision  of  the 

Commission  shall  be  issued  by  June  26, 

1990. 

Joseph  C.  Polking, 

SecTtary , 

[FR  Doc.  ^-4672  Filed  2-28-89:  8  45  am) 

BILLING  CODE  S73(^1-« 


FEDERAL  RESERVE  SYSTEM 

Banc  One  Corp.,  et  al^  Applications  To 
Engage  de  novo  in  PermlS8iC>>e 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board  s  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wnting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
heanng  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  heanng, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summanzing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  rr.ust  be 
received  at  the  Reserve  Dank  indicated 
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or  the  ofTicen  of  tS«  Board  of  Govfrnors 
not  \H\cr  (h«n  March  24,  1«W 

A   Fwdral  R«««rv«  Bank  of  Cisveland 

(I.)hn  I   VVixted.  [r    Vtce  PrfniHent)  145S 
KasI  Sixth  Slrvf-t.  Clevfldnd,  C^(o  44101 

1    fkiitr  One  Ciirfx>ration,  f^olumbti* 
Ohio   fo  etijjHif^  rk"  ni»vi'  thro<jj(h  It^ 
fiiitisiiliiirv    n.ink  Ont'  Mfz/dnmi- 
(  iipilrti  (iiirportilion.  in  making, 
a  quiring.  «"il  ^frvu.nig  liuit'is  or  other 
pxtpniion*  of  cfftiit  [xirsudiil  to 
\  lift  2,")|h)(ll  of  thf  Hoar.!  -i  Krj<uld'lon 
Y 

B.  F«d«irai  Rssarvs  B«nk  of  Chicax^ 
(Ddvui  S  Kpslcii\.  Vii  e  F*rt'si(tcnt|  IM) 
SiMi'h  I   iSrtl!**  Slrv«>t.  (^hicayo   lllmon 

1   Firtt  Slnfe  Bnnnyrr  /r.- .  Harwood 

I  !fi>^!its.  Illirmn   to  ♦'ngBj{«»  (if  riin-n  in 
ni.ikmx.  di  n  ..riiiK.  or  ^prvinnR  !nnn^  or 
cither  H.xtpnsiuns  of  i:rf(lit  for  the 
r  impnnv*  hi  count  or  for  the  aixou:)!  nf 
(  Ihern  puriu-int  to  \  ZZh.lb(h][\]  of  thi- 
ilo.inj  »  RcKiiirttion  Y 

ll<Miil  i)(  (..ovemori  of  '.tie  l^etViiiJ  Reserve 
Svitem.  February  :4.  I'.IHy 
VMUiam  VV   WlUa. 

■I  .T<uv'v  of  t/>e  HotinJ 

K  l)n<    IM-475J  Filed  ^-ZA-aR-.  a-45  am) 

•iLLflM  0001  01*-«V« 


Caroltrva  First  BancaTtar**.  Inc^  •!  aL; 
Formation*  of.  AcqulaUkwia  by,  and 
Uargara  of  Bank  Holding  Cornpanlaa 

The  comprinii's  lislei!  in  this  notice 
h  tve  dpplied  for  the  Honrd's  uppniviil 
uruliT  »e<  finn  1  of  the  Flunk  Holdm^ 
(  onip.inv  Ar  t  (i:  I'  Sr   1«42|  and 
5  2ZS  H  of  the  Boiirrls  RrxmlHtton  Y  (12 
(  FR  ZZh  14)  to  bemme  h  hunk  hfitdinx 
(  inpany  or  to  ac.<)nire  n  h«nk  or  hank 
t.  ildinn  rompany  The  fjicfoM  thnf  art- 
(   msidered  m  (»(:tin«  on  the  npplu  .ifions 
M-f  set  forth  in  *eftion  T('|  of  the  Art  {^2 

I  sc  i(m:(i  )| 

Kmh  appliration  is  .ivjiilahle  fur 
1  nmediiite  tnspertinn  at  the  Federal 
F»'serve  Rank  mdtrated   dnre  the 
ii;>ph(  Htinn  has  heen  ai  repted  for 
[iPocessinR,  it  will  a!§o  he  HV'iil.'ihle  for 
inspei  !ion  a'  the  offircs  iif  the  Board  of 
(.overiiors   Interested  persons  may 
expresd  their  vievsr*  in  wnfinjj  to  the 
H'-HtTv  Hank  or  In  the  offices  of  the 
Hoar!  of  (.ovemors   Any  rommen!  on 
an  rtpph(a!ion  that  reqiiesti  a  heannx 
must  nil  liide  a  statement  of  why  a 
written  prenentdfion  wotilci  not  siiffiie  m 
Leu  of  a  hearing  iilentifyinK  spet  ifirally 
any  (|iiestr»ms  nf  fact  that  are  in  dispute 
and  siimman/.ing  the  evidenc  e  that 
wouM  t»e  presented  at  a  he.irinj? 

Unless  otherwise  noted,  roinments 
regarding  each  of  these  applrralions 
must  he  re<eived  not  later  fh.in  Marrh 
JI)    IWtH 


A  Fedara!  Rsaerva  Bank  of  RJchmood 

llJoyd  W  Bostian.  jr.  Vice  President) 
"tn  Flasf  Byrd  Street.  Rirhmond.  Virginia 
2.)2H1 

1  Carolina  First  BancSharvs.  Inc.. 
l.mrolnton.  North  Carotina:  to  become  a 
h.ink  holding  company  by  acquiring  100 
pen  ent  of  the  voting  shares  of  Lincoln 
H  ink  of  North  Carolina.  IJncolnfon, 
North  ('arnlina 

El  FiMleral  ReMr\e  Bank  of  Atiaata 
(Robert  E-  HcLk.  Vice  l^mdent)  104 
Vtanetta  Street.  NW    Atlanta,  (.eorgia 

1  Citizens  National  Corporation, 
Naples   Klonda:  to  become  a  bank 
hol(iin«  company  by  acquirins  100 
l'i"-i  enl  of  the  voting  shares  of  Citizens 
National  Bank  of  Naples   Naples. 
Florida 

2  F:rs(  San'.c  Ri'sa  Bciu   Shc.rfi.  In  . 
Milton.  Honda:  to  become  a  bank 
holilinjj  company  by  arquinng  100 
percent  of  the  voting  shares  nf  First 
National  Bank  of  Santa  Rosa  County. 
Miltoa  Flonda. 

C  Federal  Raaerve  Bank  of  Chicago 
(David  S.  Epstein.  Viw  l>rc»ident)  230 
South  l.a5irille  Street.  Chir.ai^o,  llUnoi* 

wioyo- 

1  Dfurborn  Bunu^rp.  //u...  Chicaga. 
Illinois,  to  bei;ome  a  barvk  holding 

(  umpany  by  atquinng  100  percent  of  the 
vuting  shares  of  Irving  Bancorp,  In<_. 
('hicago,  Illinois,  and  thereby  indirectly 
ti(  quire  The  Irving  Eiank.  Chicago, 
Illinois 

2  VVi'sttTii  /cHvu  Consultanla,  Council 
Bluffs,  Iowa,  to  retain  control  of  93.17 
percent  id  the  voting  sharj?8  of  Peoples 
Slate  flank.  Missouri  Valley,  lo^a. 

I)  Fadaral  Raaarve  Bank  of  Kaosas 
City  (Thomas  M  Hoenig,  Semor  Vice 
I 'resident)  925  Grand  Avenue,  kdnsas 
(:il>,  Missouri  64198: 

1  C'iKrrwn  f  Bn.-hjihares.  Inc..  Kansas 
(  ity,  Missouri,  to  acquire  21  percent  of 
the  voting  shares  of  First  Bankers 

I  ruHtshares.  Inc  .  Quincy,  Illinois,  and 
thereby  indirectly  acquire  First  Midwest 
Bank/M  C.  N  .A..  Qmncy,  Illinois 

2  Country  Bark  SharfKS,  Inc.,  Milforil. 
Nebraska,  to  ai  quire  81  percent  of  the 
voting  shares  of  Fariners  and  Merchants 
Dank,  Milfonl,  Nebraska 

EhiarLl  iif  (.overnon  ai  the  Kerierai  Reaarvc 
Sysipm.  F.-bfujr>  ZX  I'M* 
WiUUm  W   Wil«a, 
s»-i  rfUiry  ^if  iM-  btH.rd 
■FK  l)o<^  BW-W17S  Fiied  2  2»-*t  8:45  am| 
■lUJMa  con  aw-ovM 


CIttzena  and  Northom  Corp.,  at  aL; 
Appttcattona  To  Engage  da  novo  In 
PermlaaiMa  Nonbanldng  Actlvltlaa 

1  he  companies  listed  in  this  notice 
have  fi!e<J  an  application  under 


5  225  23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
lS43(cl(B))  and  9  225.21(a)  of  Regulation 

Y  (12  ere  225  21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  oonbanking 
activity  that  is  listed  in  S  225-25  of 
Regulation  Y  as  closely  related  to 
hanking  and  permissible  for  bank 
holding  companies-  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  in.Hpection  at  the  Federal 
Reserve  Bank  indicated.  Orxie  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
(Invemors  Interested  persons  may 
cxprpss  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  ran  "reasonably  be  expected 
t  1  produce  benefits  to  the  public,  such 
(IS  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
ilecre.ised  or  unfair  competition, 
(  onflicfs  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffiire  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
( ommenting  would  be  aggrieved  by 
fipproval  nf  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  muat  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  20.  1989. 

A.  Federal  Reserve  Bank  of 
rhiladetphia  (Thomas  K  Desch,  Vice 
IVesident).  100  .North  6th  Street, 
Philadelphia.  Pennsylvania  19105: 

1   CiUzrns  and  Sorthcrn  Corporation, 
Ralston,  Pennsylvania;  to  engage  Je 
!\no  through  its  subsidiary,  Buciitnil 
Ufe  Insurance  Company,  Phoenix, 
.Arizona,  in  credit  life,  mortgage  life  and 
(iisability  insurance  on  loans  generated 
by  Citizens  and  Northern  Bank, 
Towandd   Pennsylvania,  pursuant  to 
5  225  25(bl(8I(i)  of  the  Boards 
Regulation  Y. 

B  Federal  Reserve  Bank  of  SL  Louis 
(RanddU  C  Summer,  Vice  President). 
411  Locust  Street,  St  Louis,  .Missouri 
6J166: 

1  City  Bancorp.  Inc..  Murphy sboro. 
Illinois,  to  engage  de  novo  through  its 
subsidiary.  Carboro.  Ltd  ,  Murphysboro. 


Illinoia,  in  the  reinsurance  of  credit  life 
insurance  policies  and  credit  disability 
insurance  policies  pursuant  to 
5  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  State  of  Olinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  23.  1989 
WUHnn  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  89-4679  Filed  2-28-69;  a45  am) 
BILUNQ  COOCtrW-AV-M 


FrankHn  Bancorporation,  Inc.,  at  aL; 
Formatlona  of;  Acqulaitiona  by;  and 
Margars  of  Bank  HokOng  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  225.14 
of  the  Board's  Regulation  Y  (12  CFR 
225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
24, 1989. 

A.  Fedaral  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1,  Franklin  Bancorporation.  Inc.. 
Washington,  DC;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Interstate  Bank  of  Washington.  DC, 
N.A.,  Washington,  DC. 

2.  New  East  Bancorp.  Raleigh,  North 
Carolina;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  New  Elast  Bank  of 
Goldsboro,  in  organization,  Goldsboro, 
North  Carolina,  a  de  novo  bank. 


Board  of  Covemors  of  the  Federal  Reserve 
System.  February  24, 1960. 
VVUliam  W.  Wiles, 

Secretary  of  the  Board. 

|FR  Doc.  89-4754  Filed  2-28-89:  8:45  am] 
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Change  In  Bank  Control  Notices; 
Acqulslttons  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41 )  to  acquire  a  bank  or  bank 
holding  company.  Tlie  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  15, 1989. 

A.  Federal  Reserve  Bank  of  Adanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303; 

1.  Delay  C.  Ross,  Anacoco,  Louisiana; 
to  acquire  an  additional  3.54  percent  of 
the  voting  shares  of  Merchants  & 
Farmers  Bancshares,  Inc.,  Leesville, 
Louisiana,  and  thereby  indii^ctly 
acquire  Merchants  &  Farmers  Bank  & 
Trust  Company,  Leesville,  Louisiana. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198; 

1,  Robert  H.  Stratton.  Jr.,  Kansas  City. 
Missouri;  to  acquire  an  additional  15.56 
percent  of  the  voting  shares  of 
Pembroke  Bancshares,  Inc.,  Kansas  City, 
Missouri,  and  thereby  indirectly  acquire 
Union  Bank,  Kansas  City,  Missouri. 

C.  Federal  Reserve  Bank  of 
.Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Gerald  Cornwall,  to  acquire  an 
additional  16.3  percent  of  the  voting 
shares  of  Turtle  Bancshares, 
Incorporated,  Turtle  Lake,  Wisconsin, 
and  thereby  indirectly  acquire  Bank  of 
Turtle  Lake,  Turtle  Lake.  Wisconsin. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 


1.  Carl  D.  Wooldndge,  and  Martha  L 
Wooldridge.  Wilburton.  Oklahoma,  to 
acquire  an  additional  85.4  percent  of  the 
voting  shares  of  First  Latimer 
Corporation,  Inc.,  Wilburton.  Oklahoma, 
and  thereby  indirectly  acquire  Latimer 
State  Bank,  Latimer,  Oklahoma 

E.  Federal  Reaerve  Bank  of  Dallas  [W 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222 

1.  Vernon  P.  Heam.  Houston.  Texas; 
to  acquire  17.26  percent  of  the  voting 
shares  of  Houston  City  Bancshares,  Inc., 
Houston,  Texas,  and  thereby  indirectly 
acquire  Houston  Community  B<ink,  N.A.. 
Houston.  Texas. 

1  John  J.  Hegi.  Lamesa.  Texas  to 
acquire  12.33  percent  of  the  votir.a 
shares  of  Lamesa  .National  Corporation. 
Lamesa,  Texas,  and  thereby  indirectly 
acquire  The  Lamesa  National  Bank., 
Lamesa,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  23  1989 
Williani  W.  Wiles. 
Secretary  of  the  Board 
|FR  Doc  8&-4680  Filed  2-28-89:  8:45  am] 
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DEPARTyENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

IHSO-16e-FN] 

Medicare  Program;  Peer  Review 
Organirations:  Revised  Scopes  of 
Work  for  Maryland;  New  Jersey:  ttw 
Virgin  Islands;  and  Guam,  American 
Samoa,  the  Northern  Mariana  Islands, 
and  the  Trust  Territory  of  the  Pacific 
Islands 

agency:  Health  Care  Fmancing 
Administration  (HCFA).  HHS. 
ACTtON:  Final  notice. 

SUMMARY:  This  notice  descnbes 
requirements  for  the  third  Scope  of 
Work  for  Utilization  and  Quality 
Control  Peer  Review  Orgamzations 
(PRO5).  Specifically,  this  notice  (a| 
Identifies  the  requirements  of  the  third 
Scopes  of  Work  in  Maryland  and  the 
Virgm  Islands:  (b)  Recognizes  the 
continuing  requirements  of  the  Scope  of 
Work  currently  in  effect  in  the  PRO  area 
of  Guam/American  Samoa /.Northern 
Mariana  Islands/the  Trust  Territory  of 
the  Pacific;  and  (c)  Announces  a  change 
in  the  Scope  of  Work  in  effect  in  New 
Jersey. 

This  notice  also  implements  section 
4091(b)(1)  of  the  Omnibus  Budge: 
Reconciliation  Act  of  1987  (Pub  L  100- 
203),  which  requires  us  to  publish  a  new 
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p<)li(  V  or  pro(  f'diirp  Hilc)pil»'d  hy  the 
SecrelHry  thijt  Hffpt  tg  sutistdntidlly  ihe 
perforrruinc  f  of  contrHi :t  ohliUHtioiis  nt 
Iprtdt   10  ilnyn  b»'f()re  the  datt»  the  p<iliry 
or  pnicj'dure  is  to  tx*  u9«*iJ   It  hIho 
implements  other  provisions  of  f*ut)   I. 
KXViO:!,  rts  well  ds  requirements  cif  the 
(.)mnitHis  Huilsel  Re(()n(:iliation  Act  of 

FO«  FUHTHf  n  INrOMMATIOM  COMTACT 

Patrii  irt  H<i<ilh,  |:«)11  *«Mi*«)0 
tUP^UMINTARV  IN^OKMATION: 

I   Back){r»und 

The  Peer  Review  Improvement  Act  of 
\sm2  CI  ille  I.  Subtitle  i..  of  the  Thx  F.juity 
diiil  his(  al  Responsihilil\  Ac  t  of  HJH2. 
fhih   L  «~-J4H|  CrKFRAl  est-ihlished  the 
I'tili/rttiun  find  Qurtlity  Cotitrnl  Peer 
Review  ( Vxnni/..itiun  |PR()|  prnxr.im 
TKh'K.'X  retjiiires  the  Secretury  to  enter 
into  iiintrHi  is  with  privn'e  F'eer  Review 
OryaniZdlKins  (PROsl  fur  the  review  of 
services  furnished  under  Medn  ,ire    In 
the  past    these  c  (intrrii  ts  hiive  tieen 
sut)|ei  t  to  renew. il  (in  n  hienniiil  (j.ihis 

The  spec  ific    review  iilihgitions  of 
PRI)h  fire   Millined  ;n  n  doc  iiinent  known 
HI  thf  Sc  I'pe  of  Work,  whil  h  defines  the 
duties  nod  functions  of  Medicar*"  review 
performed  \i\  the  PRl)  Such  duties  dm! 
funi  tions  inc  iude  the  implementdtion 
unci  opertition  of  't  rev  lew  sv  stem  to 
dssure  the  equality  of  servn  es  for  which 
payment  may  tie  mdde.  in  whole  or  in 
part,  under  Title  XV'llI  of  the  S<it  i/d 
Security  Ac  t,  and  tci  elimindte 
unreHSimafile.  unnec  essdry    and 
inupprtipridte  care  provided  to  Medicare 
beneficiaries  The  first  S< ope  of  Work 
covered  the  19H4-lHH«t  i  cintrdcf  period 
On  Novemtier  \Z.  X'tiH.'^  (.SO  FR  4«:'02|.  we 
published  rt  notic  e  in  the  Kttderal 
Reipster  whu  h  Hnnounc  fd  the 
availability  of  the  pmpused  second 
Scope  iif  V\iirk  dnd  soil,  it.-d  comments 
on  its  I  iir.'fiit    We  sidisecjii-ntly 
(  ciiisidered  the  commenls  .1:1! 
incorporitled  them  into  '\>-  '.r.-.r  •*>■  .mci 
Scope  of  Work    rhe  se.  end  Sc  ope  of 
Work  was  pffec  tive  for  the  M<UV   IcjHfl 
Contrac  I  period 

On  September  IJ.    I'JHH,  we  putilished 
a  notii  e  in  the  KedMral  Knytslnr  (  S.l  FR 
I.S^.M|  whic  h  identified  the-  rt'cjuirements 
of  the  third  S<:ope  of  Work  for  all  States 
exc  ept  Maryland,  the  Vir^jin  islands,  and 
(.uam,  .American  Samoa   the  Northern 
Mart.uid  Islands,  and  the  Irust  Territory 
of  the  P,ic  ific  Islands 

II    lmpl<im<tnta(ion  of  Kmnnt  l.<t){iRl,illon 

S«'c  lion  4<IMll.i!  I't  l''.'i    1     liKV  J(i,l    the 
(  )mniluis  HudKe!  Re    ^i  ,    ,    1'.  >;;   -V.  •  ■  .f 
IW  ((  )HRA  H-i    .ih.iwH   1  one  time 
contra,  t  eytfiisini!  ;,if  up  to  24  monthsl 
for  existinn  contrac  ts  in  order  to  permit 
the  Se(  reiiiry  to  more  effectively 


administer  PRO  contract  renewals  and 
chanRes  the  PRO  contract  penod  from 
two  to  three  years  AccordinRJy,  we 
have  developed  a  schedule  for 
extending  the  current  contracts  and  an 
implementation  schedule  for  the  third 
S<  ope  cif  Work  for  the  new  three  year 
contrac  t  penod   Hence,  on  October  \. 
19tt8.  approximately  one-fourth  of  the 
PRCJ  s  began  a  new  3-year  contract 
period  under  which  they  must 
implement  the  third  Scope  of  Work  The 
remaining  PROs  will  implemen'  the  third 
St. ope  of  Work  on  April  1,  1P«9  (some 
through  new  contracts  and  others 
through  extensions  and  modific  .itions  to 
their  existing  contracts! 

Section  4091(h)  of  OBRA  8"  rec^uires 
that  we  publish    K)  days  prior  to  the 
effe(  tive  date,  any  new  policy  or 
pn)(  edure  adapted  by  the  Secretary 
which  substantially  affects  the 
performance  of  contract  obligations 
under  PRO  ( ontracts    Therefore   we  are 
publishing  this  notice  to  inform  the 
putilic  that  the  Third  Scope  of  Work 
contains  some  new  requirements  that 
substantially  impact  on  PRO  1  ontratt 
obligations  for  Mcirv  Li:-.!   New  jiTsey. 
and  the  Virgin  islands 

III  Third  Scope  of  Work 

The  third  Scope  of  Work,  for  all 
geographical  areas,  was  developed 
fnlliiwing  an  extensive  analysis  of  the 
review  reijuirements  of  the  second 
Sc  ope  of  Work   In  addition,  the  third 
S(  ope  of  Work  incorporates  the 
provisions  of  three  public  laws  whu  h 
impact  on  PRO  review  ihat  were  passed 
after  the  development  of  the  second 
Sc  ope  of  Work    These  laws  are   Pub   I. 
'>*»-J"'2.  the  Consolidated  Omnibus 
Budget  Ret  oncihdtion  .Ac  t  of  19H5 
(COHRAl.  F\it)   1..  IW-50M   the  Omnibus 
Budget  Reconc  ihation  Act  of  19«fi 
(OBRA  m].  and  OBRA  8"  Relevant 
provisions  of  these  laws  are  disc  ussed 
in  sec  tion  IV  of  this  notice 

111  the  S«-ptember  12.  14««  (.S.l  FR 
t.')2:i4|   Federal  Kexiiter  we  indicated 
that  the  requirements  of  the  Scope  of 
Work  applicable  to  the  PRO  areas  of 
fill  am  ,' Americ  an  Samoa  ''Northern 
.Man.ina  Islands  Trvis!  Territory  of  the 
Pacific  Islands  might  be  c  hangeii    We. 
however,  are  not  making  <  hanges  at  this 
lime,  hence  the  PROs  in  this  area  will 
continue  to  perform  review  following  the 
requirements  c.f  the  second  S< ope  of 
Work 

I'ntil  rec  enlly    New  jersey  received  a 
waiver  from  Medicare  s  prospective 
payment  system  (Pf'S)   All  acute 
hospital  (are  in  New  )ersey  was  under 
the  Slate  s  cost  control  system,  a  URCi 
baseci  system,  and  accordingly    the  New 
lersey  PRO  contracted  under  a  St  ope  of 
Work  developed  specifically  to  meet  the 


state's  review  needs   Effective  January 
1.  1389,  New  [ersey  converted  its 
Medicare  reimbursement  program  to 
PPS  and.  thus,  the  PRO  will  now 
perform  PPS  based  review  outlined  in 
the  September  12.  1988.  (53  FR  35324). 
Federal  Register. 

The  provisions  of  the  third  Scope  of 
Work  are  effective  in  Maryland  and  the 
Virgin  Islands  nn  April  1,  1989.  Both 
Maryland  and  the  Virgin  Islands  are 
exempt  from  Medicare  s  Prospective 
Payment  System  In  Maryland,  all  acute 
care  hospitals  and  non-State-owned 
specialty  hospitals  are  subject  to 
regulatory  rate  review  by  an 
independent  State  agency,  the  Health 
Service  Cost  Review  Commission  The 
Commission  reviews  all  proposed 
service  charges  (based  on  costs)  and, 
where  a  proposed  rate  is  not 
appropnate.  changes  the  rate.  The 
Maryland  system  and  Medicare's  Pl^ 
provide  essentially  the  same  incentives 
to  hospitals  The  purpose  of  Maryland  9 
c  cist  control  system  is  to  change  hospit.d 
behavior  through  financial  incentives 
which  enc  ourage  efficient  medical  care 
m.tn.igement  by  doctors  and  hospitals. 

An  individual  or  organization 
interested  in  obtaining  copies  of  the 
secimd  and  third  Scopes  of  Work  for 
any  of  these  PRO  areas  should  specify 
the  PRO  area  Sc  ope  he  or  she  wishes  to 
receive  and  address  requests  to   Hi-.tith 
(lare  Financing  .Administration. 
.Attention  Bob  Lozosky.  Office  of  Budget 
and  Administration.  Room  322A  Fast 
High  Rise  Building  6325  Security 
Botiiev.ird,  B.iltimore,  M.iry  land"  21207. 

IV   Program  Changes  and  Legal/ 
Administrative  Requirements 

In  an  effort  to  achieve  consistency 
and  f)e  least  disruptive  to  on  going 
review  activities,  we  attempted  to 
change  review  activities  in  the 
Mary  land  and  Virgin  Islands  S(opcs  of 
Work  only  where  absolutely  warranted. 
Thus,  much  of  the  consent  of  the  second 
Scope  of  Work  remains  a  part  of  the 
Scopes  of  Work  for  these  areas  Where 
changes  were  made,  thev  were  done  in 
the  interest  of  creating  a  more  effective 
review  system  and  making  more 
efficient  use  of  PRO  resources  in  some 
cases,  the  third  Scope  of  Work  in 
Maryland,  and  the  modified  sec  ond 
Scope  of  Work  in  the  Virgin  islands 
cxintain  certain  types  of  review  required 
by  legislation  To  the  extent  that  we 
have  flexibility,  we  are  amending  the 
review  requirements  in  the  interest  of 
mc  re,ising  PRO  effec  tiveness  and 
I'ffii  lenc  y    Some  existing  requirements 
whic  h  have  proven  inefficient  or 
ineffective  are  being  deleted. 


We  have,  in  an  effort  to  achieve 
consistency  among  PROs,  developed  a 
basic  qualify  intervention  plan  (QIP). 
This  plan  is  a  prescribed  blueprint 
which  requires  each  PRO  to  implement 
specific  interventions  in  response  to 
confirmed  quality  problems.  The  QIP 
mandates  a  three  level  severity  indexing 
system  to  be  used  in  categorizing  quality 
problems.  It  also  requires  the  PRO  to 
follow  a  specific  process,  along  with 
timeframes,  for  notifying  the  involved 
physician  and/or  provider.  This  process 
provides  these  parties  with  an 
opportunity  to  discuss  the  problem.  The 
QIP  dicatates  what  profiling  and 
weighting  of  quality  problems  must 
occur  to  determine  the  prescribed 
quality  intervention. 

We  have  modified  the  HCFA  quality 
screens  which  PROs  use.  These  screens 
were  made  more  explicit  in  response  to 
comments  and  ongoing  data  analysis,  so 
that  "false  positives"  were  significantly 
reduced. 

Sections  V  and  VI  contain  summaries 
of  the  differences  and  similarities 
between  the  second  and  third  Scope  of 
Work  applicable  in  Maryland  and,  the 
second  modified  second  Scope  of  Work 
in  the  Virgin  Islands.  The  review 
requirements  are  grouped  according  to 
whether  they  are:  (1)  Continuing 
requirements.  (2)  new  requirements;  (3) 
requirements  which  continue  with  some 
amendments,  or  (4)  requirements  which 
have  been  deleted. 

V.  SpeaHc  Review  Requirements  in 
Maryland 

A  Continuing  Requirements — The  PRO 

must 

•  On  every  case  selected,  review  for 
quality  of  care  (e.g..  Using  HCFA  generic 
quality  of  screens),  appropriateness  of 
discharge,  length  of  stay,  medical 
necessity,  appropriateness  of  setting  and 
make  limitation  of  liability  (i.e..  waiver 
of  liability)  and  coverage 
determinations. 

•  Review  the  following  hospital  cases 
without  a  change  in  level  of  effort  from 
the  second  Scope  of  Work: 

-f    Noncovered  Admissions  which 
are  followed  by  a  period  in  which  the 
level  of  care  is  covered,  and 

^   HCFA  Regional  Office  and  FI 
Referrals. 

•  Review  freestanding  cardiac 
catheterization  facilities,  when 
requested. 

•  Upon  request,  reconsider  initial 
determinations  and  review  DRG 
changes.  When  an  appeal  (i.e..  hearing) 
is  required,  the  PRO  will  prepare  the 
appeals  folder. 


•  When  appropriate,  initiate  sanction 
recommendations  against  practitioners 
and  providers. 

•  Maintain  at  least  one  non-physician 
consumer  member  on  the  PRO's 
governing  board. 

•  Investigate  beneficiary  complaints 
about  the  quality  of  care. 

•  Review,  upon  request,  hospital 
emergency  room  records  to  determine  if 
the  hospital  has  comphed  with  the 
requirement  to  serve  all  individuals  in 
need  of  emergency  care  (Anti-Dumping). 

•  Offer  the  attending  physician  and 
provider  at  least  20  days  to  discuss  the 
proposed  denial  or  DRG  change. 

•  For  cases  selected  for  review, 
review  each  day  for  which  payment  was 
made  or  billed  to  determine  that  each 
day  of  inpatient  care  was  necessary  and 
appropriate. 

•  Review  all  cases  with  certain 
principal  diagnoses  identified  by  the 
Medicare  Code  Editor. 

In  addition,  in  accordance  with  the 
Health  Maintenance  Organization/ 
Competitive  Medical  Plan  (HMO/CMP) 
Scope  of  Work,  the  review  of  inpatient 
and  ambulatory  care  provided  to  a 
sample  of  all  Medicare  beneficiaries 
who  have  enrolled  in  a  risk-based 
HMO/CMP  will  continue.  Cases  which 
are  reviewed  are: 

•  A  random  sample  of  hospital 
discharge; 

•  Sample  of  hospital  readmissions 
within  31  days; 

•  Sample  of  non-trauma  death; 

•  All  transfers  from  a  hospital  with 
which  the  HMO  does  not  have  an 
agreement  to  one  with  which  the  HMO 
has  an  agreement: 

•  A  sample  of  hospital  discharges  for 
13  identified  condibons  (including, 
based  upon  the  identified  condition, 
post  and/or  prehospital  care);  and 

•  Random  sample  of  enrollees 
receiving  ambulatory  care. 

B.  New  Requirements — The  PRO  must 

•  Conduct  a  significant  amount  of 
review  onsite  in  at  least  20  percent  of 
the  rural  hospitals  as  required  by 
section  4090(b)  of  OBRA  87. 

•  Determine  in  cases  selected  for 
review  if  an  invasive  procedure  was 
reasonable  and  medically  necessary. 
(Originated  because  of  concern  that 
unnecesary  procedures  might  be 
performed.) 

•  Develop  a  quality  intervention  plan 
which  meets  HDFA  requirements. 
(Originated  writh  intenUon  that  quality 
problems  be  handled  with  more 
consistency  across  the  54  PRO  areas.) 

•  Conduct  a  review  of  ambulatory 
surgery  procedures  as  required  by 
section  9343(d)  of  OBRA  1988. 


•  Use  (to  the  extent  possible)  a 
physician  reviewer  who  is  trained  in 
psychiatry  or  physical  rehabilitation  as 
required  by  section  4904(c)(2)  of  OBRA 
1987.  when  a  psychiatric  or  physical 
rehabilitation  case  is  reviewed. 

•  Publish  (not  less  than  annually)  a 
report  that  describes  the  PROs  finding 
with  respect  to  the  types  of  cases  in 
which  the  PRO  has  frequently 
determined  that  care  or  services  were 
necessary,  inappropnate,  rendered  in  an 
inappropriate  setting,  or  did  not  meet 
professionally  recognized  standards. 
The  findings  are  to  be  distributed  to 
providers  and  practitioners  whose 
services  are  subject  to  review.  (This 
requirement  is  mandated  by  section 
4094(c)(1)  of  OBRA  1987.) 

•  Review,  as  required  by  section  9352 
of  OBRA  86.  post-hospital  mterv  ening 
care  (e.g..  home  health  agency,  skilled 
nursing  facility),  for  which  Medicare 
payment  could  be  made,  that  is 
delivered  between  2  hospital 
readmissions  where  the  second 
admission  is  within  31  days  of  the 
discharge  from  the  first  admission. 

•  Conduct  intensified  reviews  of 
those  physicians,  providers,  or  DRGs 
found  to  exhibit  a  pattern  of 
substandard  care.  As  pari  of  the  QIP, 
implement  specific  interventions  to 
rectify  identified  patterns  of 
substandard  care. 

In  addition,  if  the  PRO  negotiates  with 
the  Office  of  Civilian  Health  and 
Medical  Programs  of  the  Uniformed 
Services  (CHAMPUS).  the  PRO  may 
review  inpatient  care  provnded  to 
CHAMPUS  beneficianes  The  review  is 
basically  the  same  as  Medicare  s  PPS 
review  and  it  is  estimated  that  it  will 
consist  of  approximately  17"%  of 
CHAMPUS  inpatient  cases. 

C.  Continuing  Requirements  with  Some 
Amendment 

•  The  PRO  must  continue  to  select  a 
random  sample  of  discharges  for  review; 
however,  the  sample  size  has  been 
decreased  from  6  f>ercent  to  3  j>ercent. 

•  Conduct  coding  validation  for  those 
cases  selected  in  the  3  percent  random 
sample 

•  The  PRO  must  conhnue  to  propose 
objectives  to  HCFA  in  order  to  resolve 
identified  utilizabon  and  quality- 
problems  (i.e..  a  dynamic  process). 
Objectives  are  based  on  confirmed 
quality  problems  identified  through 
application  of  generic  quality  screens. 
Objecbves  may  be  statewide  or  focused 
by  physician,  provider,  DRG,  etc. 

•  Preadmission/Preprocedure 
Review — Increased  from  5  to  10 
procedures,  and  can  extend  to 
outpatient  procedures  as  well  TTie 
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mdniiHliiry  rt'^ifw    if  pni  t-mrtkfr 
impldnts  hrts  been  r  h,in«i'(l  Id  d 
mandatory  cataract  iurKcrv  nnd  carotid 
pnddrtertM  lomv  r»'vit«w    I  hiT>'fi)rp.  the 
PRO  will  t  hoo!**-  fl  rtildiliui!.)!  pru(  I'durfS 
fnim  thf  fMlliiwinx  11  'lii'fil  (iflnw!  nr 
pr'xlm  f  ev  ui»'ni  p  whv  li  [in  ■,  »■(!  .'.•    i^' 
(in  the  liHt  ^hnuld  \)f  Huhii-i  ti'il  '  i  I'll) 
pt'n  I'll'  prHndminsnin  r»"\  u-w 
'  hidfi  ystfi  toniy   mitinr  loitii 
rcplni  fmcul,  roronHrv  iiriiTy  )>vpaM 
with  Krrtft    pen  iiltinfimi  'r.itiHlwmlMlI 
coronary  aiiMi"p'rt'<'v    i'lm.nri  ii>i:iy, 
complex  p«'npherHl  rt-vrtii  ulrtr\irttlon. 
hyultT'-i  lomy   tiuiiuinec  tomv,  inyuinal 
hfniid  repair,  proslrt'ei  lomy   pai  emuhrr 
iii«»Ttuin    |H(!KA  iinxiiui'i'ii  this 
ameniiment  m  the  mieresi   if  pffuient 
and  effective  review  ) 

•  (!ommunity  outreai  h  pl.ins  fnr 
tienefniiine*.  providers  rtiid  ph\Hii  iri;is 
mu-it  meet  (  ertain  niininirti 
reiju'.remenls   The  plan  niint  provide  for 

.     A  loll  free  hotline  whu  h 
ti«'nffii  i.irieg  may  use  to  <  all  the  PRO; 

»     l^roKraiiiii  to  infurm  henefu  'itriei 
nt)oiit  PR( )  review 

•  Sperifu   types  of  mforni.ilioi'.al 
niMtenalll  to  (le  developed  fiy  (he  PRO: 

•  Iniproveil  ediK  ational  pro^rdnis 
for  physicians  health  c.ire 

prai  titioners  and  providers  (inciudinx 
offennn  to  meet  with  medn  al  and 
adniinislralive  staff  at  the  hospital  or 
lit  a  rexioiiHl  niee'mn  never. il  time<i  a 
year  I, 

»    Review  by  a  PRO  physii  laiis 
who  praclM  es  in  a  «el!iii>j  sinular  to 
that  in  which  the  phyi»ii  lan  whose 
serv  K  e«  are  under  rev  lew  prai  tii  es 

•  r«e,  wherever  prai  tu  alile,  of 
t)oard  certified  or  fioard  eli^dile 
physii  lans  in  the  appropriate 

spei  lality  to  make  reconsideration 

delerniinations 
lOriKinated  with  IK.KA  desire  for 
material  consistenry  and  improved 
rflalionships  wi'h  parlies  affei  ted  by 
PRO  review  ) 

•  Review  of  all  requests  for  use  of  an 
assi.slani  at  catarai  t  siir><ery  with  or 
without  lens  insertion,  a*  re()uire<i  f)y 
section  ^Mr  of  (:()HR,\    Addiliona.ly 
the  PRO  will  rfview  reipiestg  for  use  of 
.in  assistant  when  an  intrao<  ular  lens 
will  lie  implanted  after  the  cataract 
surxery  has  been  pierformed   This  is 
reijuiredtiy  section  4  1  1  of  Piiii    1.    101 
t«)   the  Medii  are  Catastrophic 
Coverane  Ac  t  of  1V»HH.  which  amended 
sei  turn  lH«-:(al(15)  of  the  Act. 

•  Sample  the  foliowinR  review 
Calexories  with  new  levels  <if  effort 

>     Readmissions  Reitui  ed  from  l()ll 
pen  I'lit  of  all  related  readmissions 
within  15  days  of  disi  har^e  to  JTi 
purcent  of  all  readmissions  oi  i  urniiK 
within  31  da;  s  fr^mi  diHi  har><e  •'rim  ,i 
hospital. 


♦    Focused  DRC;  Review  Seven  low 
volume  URC.s  related  lo  newborns 
mu.st  be  reviewed  at  UX)  percent  level 
of  effort,  while  the  requirement  to 
review  DRC,  4fl:;  |Rehabi!itation)  has 
been  deleted   (HCFA  initiated  this 
amendment  m  the  interest  of  efficient 
and  effective  review  | 

•  (Calculate  error  rates  for  in'ensifyins 
utilization  review  by  comparinn  the 
number  of  days  denied  to  the  number  of 
days  rev  lewed 

D  Requijvrnents  Which  Have  Been 
Dfleted 

•  The  PRO  will  not  review  claims  fnr 
pert  utaneous  lithotripsy 

•  For  ea(  h  case  revieweil.  the  PRO  is 
no  longer  required  to  perform  a  review 
of  each  ancillary  service. 

V'l.  SfMciFic  Review  Rnquir«m«nts  in  the 
V'irjpn  Islands 

A  Continuing  Hequirfjrfni.'i—The  PRO 
must 

•  On  every  case  selected,  review  for 
quality  of  care  (e  x    usin(<  HCF.'X  generic 
quality  screens),  appropriateness  of 
liischar^je.  medical  necessity 
appropriateness  of  seltinx  and  tnake 
limitation  of  liatnlity  (i  e  .  waiver  of 
liability)  and  (overage  determinations 

•  Review  all  hospit.tl  disi  h.iryes 

H  \fw  Requirements — Tbt-  PRO  must 

•  Determine  in  (  ases  st-lei  ted  for 
review  if  an  invasive  pnweijure  was 
reasonable  and  medically  necessary 
lOrixinaled  beiause  of  concern  that 
unnei  essary  procedures  mi«ht  be 
performed  ) 

•  Develop  a  quality  mter\ention  plan 
whuh  meets  HC;F.^  requirements 
(Onxinated  with  intention  that  quality 
problems  be  handled  with  more 

I  (insistency  across  the  54  PRO  areas  ) 

•  Conduct  a  rev  lew  of  amfiulatory 
surgery  pro(  edures  as  required  f)y 
sei  tion  8J4.Jldl  of  OBR.^  lyrttt 

•  Use  (to  the  extent  possible)  a 
physician  reviewer  who  is  trained  in 
psychiatry  or  physical  rehatnlitation  as 
required  by  section  4<)i«U:)(2|  of  OBRA 
UW    when  a  pgyt.fiiatrK   or  physu  ai 
rehatiilitation  case  is  reviewed 

•  thitilished  (nut  less  than  annually)  a 
report  that  describes  the  PRO  s  findinRS 
with  respei  t  to  the  ty  pes  of  cases  in 
whii  h  the  PR(^  has  frequently 
determined  that  care  or  services  were 
unnecessary   inappropriate,  rendered  in 
an  inappropriate  settinjj.  or  did  not  meet 
professionally  recognized  staniiards 
The  findings  are  to  be  distributed  to 
providers  and  practitioners  whose 
services  are  subiect  lo  review   This 
requirement  is  mandated  fiv  sei  tion 
M**4{i  1(11  of  ORHA  IW. 


•  Review,  as  required  by  section  9352 
of  OBRA  1986.  post-hospital  intervening 
care  (e  s  .  home  health  agency,  skilled 
nursins  facility  |.  for  which  Medicare 
payment  could  be  made,  that  is 
delivered  between  2  hospital 
readmissions  where  the  second 
admission  is  within  31  days  of  the 

di»(  harye  from  the  first  admission 

In  addition,  if  a  PRO  negotiates  with 
the  Office  of  Civilian  Health  and 
Medu  al  Programs  of  the  L'niformed 
ServK  es  (CHAMPUS),  the  PRO  may 
review  inpatient  care  provided  to 
CH.AMPl'S  beneficiaries  The  review  is 
basically  the  same  as  Medicares  PPS 
review  and  it  is  estimated  that  it  will 
consist  of  approximately  17%  of 
CHAMi'US  inpatient  cases 

C  Contmumg  Requirements  with  Some 
Amendment 

•  The  PRO  must  continue  io  propose 
ob|e(  tives  to  HCFA  in  order  to  resolve 
identifieii  utilization  and  quality 
problems  (i  e..  a  dynamic  process) 
Otiiectives  are  based  on  confirmed 
quality  pmtilems  identified  through 
application  of  generic  quality  screens. 
Objectives  may  be  statewide  or  focused 
by  physician,  provider.  DRG.  etc. 

•  Preadmission/Preprocedure 
Review — increased  from  5  to  10 
procedures,  and  can  extend  to 
outpatient  pnjcedures  as  well.  The 
mandatory  review  of  pacemaker 
implants  has  been  changed  to  a 
mandatory  cataract  surgery  and  carotid 
endarterectomy  review  Therefore,  the 
PRO  will  choose  8  additional  prtK.edures 
from  the  following  11  (listed  below)  or 
produce  evidence  why  a  procedure  not 
on  the  list  should  be  subjected  to  KX) 
percent  preadmission  review: 
Cholecystectomy.  ma|or  joint 
replacement,  coronary  artery  bypass 
with  graft,  percutaneous  transluminal 
conmary  angioplasty,  laminectomy, 
complex  peripheral  revascularization, 
hysterectomy,  bunionectomy,  inguinal 
hernia  repair,  prostactectomy. 
pacemaker  insertion  (HCFA  originated 
this  amendment  in  the  interest  of 
efficient  and  effective  review  ) 

•  Community  outreach  plans  for 
beneficianes.  providers  and  physicians 
must  meet  certain  minimal 
requirements  The  plan  must  provide  for 

•  .\  toll  free  hotline  which 
beneficiaries  may  use  to  call  the  PRO 

♦  Programs  to  inform  beneficiaries 
about  PRO  review 

+    Specific  types  of  informational 
materials  to  be  developed  by  the  PRO 

+    Improved  educational  programs  for 
physicians,  health  care  practitioners 
and  providers  (including  offering  lo 
meet  with  medical  and  administrative 


staff  at  the  hospital  or  at  a  regional 
meeting  several  times  a  year). 
+  Review  by  a  PRO  physician  who 
practices  in  a  setting  similar  to  that  in 
which  the  physician  whose  services 
are  under  review  practices. 
+    Use.  wherever  practicable,  of  board 
certified  or  board  eligible  physicians 
in  the  appropriate  speciality  to  make 
reconsideration  determinations. 
(Originated  with  HCFA  desire  for 
national  consistency  and  improved  a 
relationship  with  parties  affected  by 
PRO  review.) 

•  Review  all  of  requests  for  use  of  an 
assistant  at  cataract  surgery  with  or 
without  lens  insertion,  as  required  by 
section  9307  of  COBRA  85.  Additionally, 
the  PRO  will  review  requests  for  use  of 
an  assistant  when  an  intraocular  lens 
will  be  implanted  after  the  cataract 
surgery  has  been  performed.  This  is 
required  by  section  411  of  Pub.  L  101- 
360,  the  Medicare  Catastrophic 
Coverage  Act  of  1988,  which  amended 
section  1862(a)(15)  of  the  Act 

VIl.  Paperwork  Reduction  Act 

Provisions  of  this  notice  contain 
information  collection  requirements 
which  will  be  implemented  with  the  use 
of  revised  PRO  reporting  forms  which 
are  subject  to  the  Office  of  Management 
and  Budget  (OMB)  review  under 
authority  of  the  Paperwork  Reduction 
Act  of  1980.  These  forms  have  been 
approved  under  OMB  control  number 
0938-0531. 

(1153  of  the  Social  Security  Act  (42  USC 
1320C-2)  Catalog  of  Federal  Domestic 
Asdistance  Program  No.  13.773.  Medicare- 
Hospital  Insurance;  and  No.  13.774,  Medicare- 
Supplementary  Medical  Insurance) 
Dated  February  13.  1989. 

WUliain  L  Roper, 

Administrator.  Health  Care  Financing 

Administration. 

[VR  Doc  89-4727  Filed  2-28-89;  8:45  am) 
■UXaMCOOC  41ie-03-M 


Health  Resources  and  Services 
Administration 

Advisory  Council  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  March  1989: 

Name:  National  Advisory  Committee  on 
Rural  Health.  Health  Services  Delivery  Work 
Group 

Date  and  Time:  March  14. 1989, 1:00  p.m. 


Place:  Room  14-22  Parklawn  Building. 
Office  of  Rural  Health  Policy,  5600  Fishers 
Lane.  Rockville,  Maryland  20857. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides  advice 
and  recommendations  to  the  Secretary  with 
respect  to  the  delivery.  Financing,  research, 
development  and  administration  of  health 
care  service  in  rural  areas.  This  Worii  Group 
is  one  of  three  established  by  the  Committee. 

Agenda:  This  meeting  wilJ  be  conducted 
through  a  telephone  conference  call.  The 
conference  call  will  be  devoted  to  a 
discussion  of  the  issues  and  work  plan 
activities  in  preparation  of  the  May  and 
September  meeting  of  the  fuU  Committee. 
•         *  t  *         • 

Name:  National  Advisory  Committee  on 
Rural  Health.  Health  Professions  Work 
Croup. 

Date  and  Time:  March  23, 1989. 10:00  a.m. 

Place:  Room  14-22  ParkJawn  Building, 
Office  of  Rural  Health  Policy.  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides  advice 
and  recommendations  to  the  Secretary  with 
respect  to  the  delivery.  Financing,  research, 
development  and  administration  of  health 
care  service  in  rural  areas.  This  Work  Group 
is  one  of  three  established  by  the  Committee 

Agenda:  This  meeting  will  be  conducted 
through  a  telephone  conference  call.  The 
conference  call  will  be  devoted  to  a 
continued  discussion  of  information 
presented  and  developed  at  the  Second 
Meeting  of  the  Committee;  reports  by  Work 
Group  members  on  their  respective  area*  of 
investigation;  a  review  of  the  schedule  of 
work  plan  activities  in  preparation  of  the 
May  and  September  meeting  of  the  full 
Committee. 

Anyone  requiring  information 
regarding  the  subject  Committees  should 
contact  Mr.  Jeffrey  Human,  Executive 
Secretary,  National  Advisory  Committee 
on  Rural  Health,  Health  Resources  and 
Service  Administration,  Room  14-22, 
Parklavm  Building.  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  Telephone 
(310)  443-0835, 

Persons  interested  in  attending  any 
portion  of  the  above  meetings  should 
contact  Ms.  Arlene  Granderson. 
Program  Analyst,  Office  of  Rural  Health 
Policy,  Health  Resources  and  Service 
Administration,  Room  14-22,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443- 
0835. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Date:  February  23,  1989. 

lackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc  89-4683  Filed  2-28-89;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-027-»-25] 

Availability  of  the  Goldwater  Plan 
Amendmmt;  Environmental 
Assessment  to  ttte  Lower  Gila  South 
Resource  Management  Plan 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  the 
Goldwater  Plan  Amendment/ 
Environmental  Assessment  to  the  Lower 
Gila  South  Resource  Management  Plan: 
Phoenix  District. 

summary:  In  compliance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  section  102  (2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969  and  the  Military  Lands  Withdrawal 
Act  of  1986  (Pub.  L  96-606).  the  Bureau 
of  Land  Management  (BLM)  has 
prepared  an  amendment  and 
environmental  assessment  to  its  Lower 
Gila  South  Resource  Management  Plan. 
The  amendment  describes  the  resource 
management  practices  the  BLM  intends 
to  implement  on  the  Barry  M.  Goldwater 
Air  Force  Range.  The  amendment 
involves  1.8  million  acres  of  land  m 
southwest  Arizona.  The  land  lies  within 
Maricopa.  Pima  and  Yuma  counties  The 
public  review  and  comment  period  will 
end  April  7, 1989  after  which  the 
Decision  will  become  final. 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  copies  of  the  amendment  and 
environmental  assessment  are  available 
upon  request  to  the  Phoenix  District 
Manager,  Bureau  of  Land  Management. 
2015  W.  Deer  Valley  Road.  Phoenix. 
Arizona  85027.  There  are  also  copies 
available  for  review  at  the  above 
location. 

FOR  FURTHER  INFORMATION  CONTACT 
Carole  Hamilton.  Lower  Gila  Resource 
Area  Manager,  2015  W.  Deer  Valley 
Road.  Phoenix,  Arizona  85027.  telephone 
(602)  863-4464. 

Date:  February  21.  1989. 
Henri  Bisson, 
District  Manager. 

[FR  Doa  89-4704  Filed  2-28-89:  8:45  am) 
BUJNOCOOE  4310-ia-ll 


I  NM-920-0»-4 120-101 

San  Juan  River  Regional  Coal  Team 
(RCT)  Meeting;  Avaiiabiilty  of  Draft 
Data  Adequacy  Standards;  New 
Mexico  and  Colorado 

AQCNCV:  Bureau  of  Land  Management 
Interior. 
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ACTIOtC  N>)lt«.»!  of  KCri   UH-eliAK.  .\olK.* 

of    I V   (i'ii'';'i'', 

5UMMAHY:  TTip  S«n  funn  Rimt  RfT  will 
nii-<''  'n  1  iitiHiiitT  future  d»'vek)vii>M»* 
pi, II  s  f^r  K'-iliTrtl  ('.n,i\  in  'hf  rr^M;'.    The 
pii)i:i<  m  invited  lo  attend 

I  he  pnmiiry  parpnarc  o(  iS*  mprtuiK 
•ire  to; 

1   Upilatp  the  RC'l  oo  th«  ttatus  (A 
current  competitive  lfdj*e  applu.dtmr.b  in 
the  r^yrrtn; 

.;  KtMSHcss  iiptTrtt'.ns  iri  u  Icnse  h\ 
.([ipiii  atvm  niDtle  veniw  j  r^^iorvil 

;r,n;n)<  Illi'ile. 

J  Intrtxluce  the  new  HCF  •ci-'tue 
advisnfs.  and 

4  Review  the  Ir.ift  D.itd  AJetiuacy 
SfancJards  fur  lOril  Icism^  in  'he  S.iii 
|uHn  River  HrRinn 

PrTTprmnJ  Dntn  Arfr  fiinrv  Sf.-irui.ir'f'i 
for  the  Srin  |iinn  Hryrr  Rrginn  /ire 
aviiiluhl^  iip«>n  request  h«rginninx  M.irch 
.1.  1<»W    Ihf  piihttr  i«i  invifet*!  tn  ramment 

OATf  S:  I'hf  RfT  will  meet  nt  Q  .1  m  on 
FruiHy,  April  2?l,  IPflO  P\iMu  i_nmmetifs 
on  the  itraft  Dafrt  Ailiviuiny  Sl.inif.inis 
HTP  reqiHM'ed  hy  Fridiiy.  Apri!  21,  I'Wfl. 
{ 'iir.iments  ihuuM  he  stnl  to  Russi'II 
[•■iitxen  dt  ;he  jifiirenii  shiiwri  below 
AOOMltS:  rhe  cnetituix  will  Im:  h«>M  ut 
the  Howdrl  K'^^H'^ui  VUi^  Etutel.  \MH 
(  ernUos  R.xid.  Saiilji  Ke.  New  Mikii.o 
H-"i4n    telephone  \.'ji)(>]  4:'i-464«i   A  block 
of  ,^J  nKJiii^  18  boiriK  held  on  d  firml  i.uou:. 
first  served  btiiiiit  fur  peupitf  WrtDtia^  a 
room  for  the  nixht  of  April  ^   I'JtiU  The 
smjile  rate  i»  $45  per  nigiil  mi.li.d;:i>;  tav 
I'te.Me  mike  any  reH»'r\  atians  <it  le.ist  ii 
week  befirf  the  mecfmij 

Copies  of  the  (fnft  Chita  .Adeip^K  y 
Standards  m.iy  he  nhfained  from  either 
Russell  [ertnen  or  FJ  KrfTetn.  Bureau  of 
l.and  Mar.ijjeraeiit   Ne\v  Mi\,i  o  State 
Offu  e  Rf-inrh  of  Soh.f  Miner.il*  \Af 
(921),  I'O   Riix  144'»   Satiti  F'e    \fw 
Mexu.o  H7Vi4    144').  tele[)hoiie  iJOfil  t)(in- 
6109. 

Fow  rxmmnm  twroraMATtON  cowTAcr 

KuMSfll  |enfn''"  '"■  f'"''  MeffiTii  «t  the 
aho\e  addrfss  or  telepho'-e  nunilKT 

SUPPUMfNTANV  INFOWMATION;  .\t  'hiS 
ni  IT  I  MIX   the  I'.ii'v  iron  mental  \mpn<  t 
Sla'i-ineiit  (K1S|  contnii  lor  w:l!  hn»-f  the 
KC T  on  progress  on  the  KIS  fur  the 
Feme  [.^ke  0>at  Lease  Apptiration.  as 
well  as  im  the  results  of  pwWir  srnpinji 
for  that  effort 

The  RCr  will  also  coiisidei  whfihiT  !o 
return  from  a  lease  by  applif  afM-kn  mofJp 
to  a  rtKional  leasing  mmlr'    .At  it.i  last 
meettnf  on  .^nj^int  9  19W.  the  RfT 
detidrff  'n  rtTiirsiffer  whether  to  shift 
fji    k  '      I  rrymnnl  m<'rjr  rf  ■  fhrethoKf    if 
t'.v   I  !iMsi'  .i[iplii  a!i  ins  wrr<»  rerervcif  ;.". 
a  .    i;<TiJ^:  var    I'hij*  thrtskiiuM  was 
rea,.iaid  ui  \\)m.  Sail  Kiv.ir  Proiect 


sulimilted  111  applicatum  for  tJBtJO  mem 
rear  Fenre  Lake.  .New  Mexico,  on 
(  i<  toiler  1 4   ign.  Bkmt  FUtme  Coal 
Ciini[)ai;\  submitteti  an  incompirte  lease 
applKralian  for  200  mcnt  rwar  Hesperus, 
(j^orat-ki.  nn  Decemher  17,  IQBB. 

The  RCT  appoinfwl  thrve  scjenre 
(i>K  iiMirs  on  lanuary  IB,  19W>,  lo  help 
pn»p*re  Data  Ad«'qTiHf-y  StantlHrds  and 
rfview  lease  apphrafhons  for  terhntral 
a  !('Tiiar-\'   F-fli-h  acKrsor  is  an  expert  on 
one  , if  the  fnflowmjr  nonn'n(?wab!e 
ri'siriries.  renewable  resource.«.  ami 
rei  lan\afinn   They  will  b»'  mfrodui  ed  at 
the  meeting 

The  draft  Data  .Adeijuary  Standards 
rontain  recommended  U".  els  of  data  to 


!, 


arr^'itreH  pnor  to  the  rompettftvr 


li.isnx  of  FerfrrHl  roal  trarts  whether  in 
the  If, ISC  by  appliiatKin  or  rejyandl 
l>'.isms  mmie   ITHta  standards  are 
p-<i(iosrd  for  geology,  paleontology. 
soils,  w.ifer   vegetation.  wiMlife   air. 
(  uttural  'I'souri  es.  soi  ioei  oromiLS.  aiiU 
land  us*'  (!i-«  i[>hi'.es  withm  the  San  |ii.in 
River  Rt'giua 

The  standards  ant  being  preparud  by 
a  multidokjplirwry  Uak  force  composed 
uf  Federal  ainl  Slate  resicurce 
specialists  The  task  furce  was 
ripiiointed  aiui  ^iid«;d  by  tb«?  San  {uan 
River  KCrr  The  LUta  Aile^iuacy 
Sianiiarils  are  being  prepared,  with 
puMu  input,  dl  lh«  direr.tKin  of  the 
1  )epartmer)l  of  the  lnt»?n(>r  aa  tn 
cuitcouie  of  the  supplemental  KIS  to  the 
Federal  Q>«l  Miutajtement  Prowram. 

The  k(rr  welrxnnes  comments  on  any 
.i-ipiM  t  of  these  stand.ards. 

rhe  RCT  will  cnnsidrr  information 
obtained  from  the  publu   ip.  ni,ikin« 
decisions  at  this  meeting. 

Anyone  wh<i  wishes  to  lie  suheduleil 
to  speak  at  the  meeting  is  requested  to 
proi  ide  w  ntten  copies  of  their  remarks 
to  Russiil  [entj^cii  or  F.I  HefTern.  Bureau 
of  [.-ir\d  .MdR.igenient.  .it  the  alnjve 
address  by  .April  Z\.  I'jaS.  Written 
materials  will  also  be  actepteti  in  l»eu  of 
or  in  additmn  to  any  oral  presentation. 

Following  IS  a  prelimin.iry  ageniia  for 
this  trretinjT 

1  Intruilui  tiun 

2  Approval  of  WinutHS  uf  Lati  Mi'etinjl 

3  Annim!  PTAt  ThhI  Vt.irli-''  .-VistMnuT' 

4  (  uprrnt  ,Artiv!ty  a^(^  Pr-ifhi,  'inn  on 

F.»n»lir>^  !.<•<»•«"» 

5  Slat«a  nl  fYpferenc?  Rinti'  I  <•■*»* 

Apphcatioaa 
a  Si.it'n  of  liiiliistry  Interest  In  San  )uan 

Regiiin  (.Oil 
■"   St.ir-js  of  Tompj-titive  lease  .Appiicitioii.-i 
^    K.-'i.  !•  Like  tV-iir,  •  h.lS  ir.  \ew  KtfXM  n 
S  It  ■.!■  Hh.iic  l.f.Me  Apf  liciilian  in 
(  ,)l,.r,cl,i 
,H  Ki-Mi-w    )f  If  Ml-  li>  /Vpplication  versus 

4   inlrodji  '.;ot!  iif  New  S<  n-nce  Advisors 
10   K'vkrw  o/ Draft  Da  ra  A4i«-c('Mry 
Si.iiidards 


1 1    PiiUic  CoiTtmer  I 

i:   S<  heiiuUnjl  of  Nexl  kieeting 

l.i   ,-\.lnjurn. 

LaiT)  L  Waodwai^ 

ChiuTtnun.  San  fuon  Rrvrr  fUfiueoJ  Ciiai 


I>Bled.  February  21. 
;H<  Doc  m^mCi  Filed  J-2«M»-  9-«5  amf 
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I C  A -020-00-405«-9»  I 

CalHomia;  Su*anvlll«  Dtstiict  Advisory 
Council  Meeting 

AGENCY:  Bun>au  of  Lund  NCanaj^'ment. 

Intenor. 

ACnoir  Nottce  of  meeting? 


SUMMAMV:  Notice  la  bereby  giTctt  in 
accorcbnce  witij  Pub.  L  94-S79 
(ILPMAK  that  a  Suaanvilie  Diatrict 
Advisory  Council  mectirtg  kas  been 

SI  heduled  for  Krxlay.  Apnl  14. 19ea.  The 
meeting  will  l>egm  at  lOcOO  a.m.  at  the 
Siisanville  District  Office  of  the  Bureau 
of  l.and  Management.  705  Hall  Street. 
Susanville,  CA  96130.  and  end  at  4.-00 
p  m.  The  agenda  will  include  dist-aswon 
of  Maldcha  Power  Project,  an 
F.nvironmental  Assessment 
rri  ommendatiun  to  Washoe  County  on 
the  Sdver  Stale  Water  Project 
modifu  ation  of  wild  horse  pUna  and  an 
update  on  the  East  Lassen  Deer  Herd. 
rhe  meeting  is  open  to  the  public  arvi 
u.teresled  pfM-sons  may  make  oral 
statements  to  the  Council  or  file  a 
writtt-n  statement  for  the  Council's 
consideration. 

Anyone  wishing  to  make  an  oral 
statement  must  notify  the  Distnct 
.Manager.  B«reau  of  Land  Mansgemenf. 
:'!).')  Hall  Sfrref,  SusamnHe.  CA  96110  hy 
April  17,  19H9  Depernlmg  on  the  norr.ber 
of  persons  wishing  to  make  oral 
st.itements.  a  per  person  limit  may  be 
est.itilisheii 

FOR  FURTHER  IHFOWMATIOM  CONTACT. 
leff  Fontana  at  916-257-53H1 

C  Rex  Cleary. 

Lhs'.ru  !  Mjnai;t'r 

|FR  Due  aa-mr  Fik-d  2-2^-m  «45  am] 

niLIMO  COOC   «)10-4»-4l 


il>-S8146| 

UUh;  Propo«*d  R«instotwn*nt  of 
Terminated  Oa  and  Gaa  I 


In  accordance  with  Title  FV'  of  the 
Federal  Oil  ar.d  Gas  Royalty 
NfanagemenI  Act  [Pub   L.  fr-151I  .) 
petition  for  rfinstatcrnent  of  oil  and  gas 
lease  L'-S814b  for  lands  in  Graixl 
Countv,  I'tah,  u.is  timely  filed  and 
required  rentals  and  royalties  accruing 


from  June  1,  1988.  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $7  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  U-58146  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  June  1, 1988.  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Robert  Lopez. 

CA;pf  Minerals  Adjudicalion  SecUion. 
[VK  Doc  8»-4673  Filed  2-28-89:  8:45  am) 
BlUJNaCOOC  4310-OO-H 


Resource  Management  Plan; 
Glennallen  District  Soutttcentral 
Planning  Area.  AK 

agency:  Department  of  the  Interior. 
Bureau  of  Land  Management  (ELM). 
ACTION:  Notice  of  intent. 

summary:  The  Glennallen  District  in 
Glennallen.  Alaska  will  prepare  a 
Resource  Management  Plan  (RMP)  with 
an  Environmental  Impact  Statement 
(F.IS)  for  the  Southcentral  Planning  Area. 
The  planning  area,  situated  in  the 
southcentral  portion  of  the  state  of 
Alaska,  contains  some  of  the  most 
scenic  lands  in  Alaska  and  because  of 
easy  access,  is  heavily  used  for  a 
multitude  of  outdoor  recreation  and 
subsistence  uses.  The  RMP  will  seek  to 
optimize  tourism  and  economic 
opportunities  while  protecting  and 
enhancing  the  present  resource  values. 
The  plan  will  address  approximately  5.3 
million  acres  of  ELM  administered 
lands.  These  lands  are  clustered  in  3 
main  blocks  of  land  adjoined  by  other 
federal,  state  and  private,  lands.  BLM 
recognizes  the  importance  of 
compatibility  with  adjacent  land 
managers  and  will  maximize 
opportunities  for  cooperation  with  the 
public  and  private  sectors.  The  public  is 
invited  to  participate  in  the  planning 
process,  beginning  with  identiHcation  of 
the  issues  and  criteria. 
DATE:  Comments  on  the  planning  issues 
and  criteria  should  be  received  by  April 
30.  1989. 

ADDRESSES:  Mail  comments  to  the 
following  address:  Office  of 
Management,  Planning,  and  Budget. 
Bureau  of  Land  Management.  222  W.  7th 


Avenue,  Box  13.  Anchorage,  Alaska 
99513, 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynette  Nakazawa.  Southcentral 

Planning  Team  Leader,  at  the  Office  of 

Management.  Planning,  and  Budget, 

(907-271-5546). 

SUPPLEMENTARY  INFORMATION:  The 

anticipated  issues  for  this  plan  are 

summarized  below: 

1.  Under  what  framework  should 
improvement  to  existing  recreational 
facilities  and  trails  proceed?  Which  new 
areas  and  opportunities  should  be 
developed? 

2.  Can  or  should  resources  such  as 
mineral  and  mineral  materials,  and 
timber  be  developed,  and  in  what 
manner? 

3.  WTiat  wildlife  habitat  programs 
should  the  BLM  undertake  to  maintain 
and  enhance  the  high  level  of  fish  and 
wildlife  in  the  area  to  support 
commercial  and  recreational  users? 

4.  Should  special  management  areas, 
such  as,  Areas  of  Critical  Environmental 
Concern  and  Wild  and  Scenic  Rivers  be 
used  to  support  recreation  and  wildlife 
opportunities? 

5.  Should  lands  be  acquired  for  or 
transferred  from  ELM  administration? 
What  are  the  opportimities  for  leases, 
sales,  and  permits  on  the  public  lands? 

6.  Where  and  how  should  access 
areas  be  developed? 

The  preliminary  planning  criteria  are: 

1.  Opportunities  for  public 
participation  will  be  encouraged 
throughout  the  planning  process. 

2.  Actions  and  activities  which  are 
potentially  adverse  to  the  existing 
energy  right-of-way  will  be  avoided. 

3.  Valid  existing  rights  will  be 
protected. 

4.  Subsistence  uses  and  needs  will  be 
considered  and  adverse  impacts  will  be 
minimized  whenever  possible  in 
accordance  with  ANILCA  810. 

5.  Plans  and  policies  of  adjacent  land 
holders,  managers,  and  local 
governments  will  be  considered.  The 
RMP  w  ill  be  consistent  with  these 
policies  wherever  practical. 

6.  Wildlife  habitat  management  will 
be  consistent  with  Alaska  Department 
of  Fish  and  Game  objectives. 

7.  The  plan  will  be  compatible  with 
the  Gulkana  and  Delta  River  National 
Wild  and  Scenic  River  Management 
Plans. 

8.  The  plan  will  utilize  existing  data, 
information,  plans,  and  land  use 
analyses. 

9.  Requirement  of  Sec.  106  of  the 
National  Historic  Preservation  Act  will 
be  considered. 

10.  The  plan  will  make  no  wilderness 
suitability  recommendation. 


TTiese  issues  and  criteria  are 
presented  for  public  comment  and  are 
subject  to  change  based  on  such 
comment.  Comments  should  be  received 
by  April  30, 1989.  The  planning  team  will 
seek  public  comment  throughout  the 
planning  process  by  direct  mailings, 
media  coverage,  person-to-person 
contacts,  and  coordination  with  local, 
state,  and  other  federal  agencies  Public 
meetings  to  gather  comments  on  the 
preliminary  issues  and  critena  are 
scheduled  for 

April  4, 1989.  3-5  p.m.,  Mentasta  Lodge, 

Mile  78.  Tok  Cuttoff  Road. 

Mentasta.  Alaska 
Apnl  4, 1989,  7-9  p.m..  BGs  Lodge,  Mile 

6,  Nabesna  Road,  Slana,  Alaska 
April  5. 1989,  7-9  p.m.  Paxson  Lodge. 

Mile  185,  Richardson  Highway. 

Paxson.  Alaska 
April  6. 1989,  7-9  p.m..  Glennallen  High 

School.  Aurora  Drive.  Glennallen. 

Alaska 
April  11, 1989,  7-9  p.m..  Z.J.  Loussac 

Library,  Public  Conference  Room. 

Level  1.  3600  Denali  Street. 

Anchorage,  Alaska 
April  12, 1989.  7-9  p.m..,  BLM  Office 

Building,  1150  University  Avenue, 

Fairbanks,  Alaska. 
The  planning  effort  will  follow  the 
Code  of  Federal  Regulations,  Title  43, 
Subpart  16O0.  The  RMP  will  be  prepared 
by  an  interdisciplinary  team  composed 
of  BLM  speciahsts  in  ush  and  wildlife, 
forestry,  plant  ecology,  soil,  water,  air. 
minerals,  fire  management,  cultural 
resources,  recreation,  visual  resources, 
subsistence,  realty,  economics,  and 
environmental  protection. 

Complete  records  of  all  phases  of  the 
planning  process  will  be  available  for 
public  review  at  BLM  Office  of 
Management,  Plarming,  and  Budget  in 
the  Alaska  State  Office,  222  West  7th 
Avenue,  Anchorage.  Alaska.  99513 
Draff  and  final  documents  of  the  RMP 
will  be  available  upon  request 
Lester  K.  Rosenkrance. 
State  Director 
(FR  Uoc  89-^^674  Filed  2-28-89;  645  am] 

nUJNQCOOC  431(KM-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcen>ent 

Deep  River  Basin  Lands  Un8uitat>ie  for 
Mining  Petition 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Intenor. 
ACTION:  Notice  to  terminate  the 
preparation  of  an  environmental  impact 
statement  (EIS)  for  a  petition  to 
designate  certain  lands  in  the  Deep 
River  Basin  m  Lee  and  Chatham 


Fwkral  Bagiator  /  Vol.  54.  No.  38  /  Wedceaday.  March  1.  1968  /  Noticea 
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(Oiintit'!!  NtiTth  CatuIuui  at  imauiUtWc 
for  luridct  cual  oiirung  operations. 

SUMMAKT:  NofffT  ia  hereby  (prcn  fhrtt 
'Se  OfRri?  of  Surfmrp  Nfimng 

h.u  cofnplet^  rts  ppvtew  erf  fh*  p«»tjtinn 
111  (lr-tignAf«  rprfsin  prrvafe  land*  m  thi* 
l)c«>[)  Kivrr  Basin.  Chafham  arni  l^f 
C!()unlM^   N<)rth  flarohna,  as  unstiitflM'' 
fur  surfiirw  (THil  minirtg  o^>»MT«tiuns. 

Th*  pt-lition  •llr^fi»iii>n«  wnrm 
r»*vii'w«d  in  accordanf  •  wUh  th*» 
prov  ;siiinfi  of  }  .5.;.;(n  |l  J  |  of  th*"  Stirfncf* 
Mininn  Contrui  and  Keciamation  /V:t 
Hful  K)  C'.FK  *)X7TM  U(bin)|v  ).  Baaed  on 
!he  rvvii'w   f^SMKK  notified  the 
ptfhtioi»er<i  iin  November  IS,  1988  that 
the  pctiiiun  wua  b«in||  returned  bn  aiiHM 
the  p«tili(in  ail«)(ati(>ns  Ia«.Kt;d  Minoaa 
merit  sinca  ihry  prrauiDed  iruidi*quate  or 
no  rfKwLitioii  of  surf.icc  umI  mininx 
operatiixia  pursuant  to  lKt>  North 
Cdruiina  Fedv rai  Prcgmm. 

On  NnvfmbtT  14   UW"   ( )S.VIHK 
publisht-d  in  the  Fe^ral  SLepatm  (5J  KK 
4  M()U)  a  notu.«  of  intent  to  prt'pare  an 
KIS,  mill  furlhi»r  staled  that  ihouUl 
informrtlum  or  Hiialysia  show  that  [he 
propost'd  actum  did  not  r«iuir«  hr  FJS, 
OSMKi:  would  terminate  thf  KiS 
pr«»p,iratuin  throuj^h  an  apprupriate 
rotii  (>  ui  the  Fa<laral  RagUlof 

Sir.i;t«  the  Dff p  River  B<t«in  l<iii»is 
unsuitable  !^^r  niiniiVR  p«'tituin  proLcss 
has  been  com  luded.  OSMRF,  i» 
trrmiriafing  thp  prpparation  of  an  EIIS. 
rom  FURTMaji  imformatiom  contact. 
Urui  f  Klt'in.  Uffiu*;  uf  Suxfaie  M.uiiij( 
KtMjaniatum  anJ  FjifurcerueiiL  SJO  Cay 
Street  SVV  .  Suite  5<»,  knoxville. 
Tcnnf-cifp  r\*)Z.  TeU'phiuip.  (6:5',  673- 
4  1Hk 

BratU  W(tkk)uisl. 
,\  IS,  »,'i./i.'  /)/f»t<  Ujr  Pr\'iin:rn  t'th  it.  y 

DtiU  February  21  1>MW 

|m  Uoc  (»-«fl"»  KH»d  2    'ft  <W  8  4.^  «m| 
■KLMO  cooa  <ji«-o»-ai 


DEPARTMENT  OF  JUSTICE 

Lodfltng  ol  Thraa  Conaant  Dacraaa 
Ragarding  tha  Racovary  of  Raaponaa 
Coata  Purauant  to  tt>a  Coinprahenalva 
Envlronmantal  Raaporua, 
Companaatlon  wtd  UabWty  Act 

In  ji  tordanre  with  DrparTment 
Polity.  2a  CFK  5*).7.  ia  F  R.  19029.  noUte 
IS  hereby  ^iven  that  three  proposed 
(iDnsent  Decrees  m  [  'ititrif  S!a:fs  v 
hounlfuudhui.  dy  Action  No.  fi-dS- 
3.'>4,  w«r«  ludfcd  witK  the  Dinted  Statea 
District  ('(lurt  for  Lh»!  UmLtiv.!  of 
Cunneclicul  on  February  ItJ.  1488  I'he 
proposed  Ueirt'ea,  if  entered,  will 
resolve  the  liability  of  thr«!  of  [he  seven 
defendants  m  this  action  purauant  to 


sertion  107fa)  of  the  Cumpn>iiens>ve 

Knvironmental  Response.  CompeniatiQn 
and  Luihility  Act  42  U.S.C.  WU7ia).  aa 
amended  by  the  Su{>erfuiul  Ajoendinents 
and  ReaulbonzatioQ  Act  nf  1986 
I   CFJICTJV   ).  for  mof*  iha*  tTlCXOOO  in 
response  costs  incurred  by  EPA  d«»rnj{ 
the  removal  of  men  ury-contaminated 
si>il  at  two  sttps  m  WilTington. 
Connecffcuf  The  Decrees  propose 
seitleraenia  with  the  foDowuig 
defendants  for  the  following  amounts 
Mrs  Rsie  Botirdeaudhiu.  $40.nnfT;  Benr o 
IVnfai  Supply  Co  .  jBO.non-  A   fj-venthal 
A  Sons   Inn    JWOOO 

The  Department  of  justice  wifl  rfceive 
for  a  pt^od  of  thirty  [30)  days  from  the 
date  of  ptibhrntton  of  this  nntire.  wntten 
fomments  rrlafmf  to  the  proposed 
De( Ties  Clomments  should  be 
addressed  to  the  .Acting  Assistant 
AttomeTT  General.  Land  and  Natural 
Rt"<»rmn"es  Lhvfsi rm.  United  States 
Department  of  |uatire.  Washington.  DC 
2i)5,U).  8r>d  shr^uld  refer  to  I'mtfd Stages 
V  B<ytirdt^'jdhui.D\  Ref  No  90-11-2- 
3«2 

The  proposed  D^Ttet^  may  be 
examined  at  the  ofTfre  of  the  United 
States  .Mtorney.  Federal  BuiWinj?.  Room 
:W,  450  Mam  Street,  Hartford. 
Connecticut  06103,  at  the  Refion  I  office 
of  the  United  States  Environmental 
F'rotertion  Agency   |ohn  F  Kennedy 
Fetleral  Building,  Room  22t)3.  Boston. 
Massachusetts  ()2Jl)1,  and  at  the 
Fnvinjnnienlal  Enforreraent  Section. 
Land  and  Natural  Resources  Divisien. 
United  States  Department  nf  fusfice. 
Room  1S17,  Ninth  Street  and 
I'.-nnsylvania  .Avenue,  N'W  , 
Washington.  DC  20530  A  copy  of  the 
proposed  Decrees  may  be  obtained  in 
person  or  by  mail  from  the 
Knvirnnmental  FnforcemenI  Section, 
Land  and  Natural  Resources  Division, 
United  States  Department  of  fusfice,  at 
the  above  address   In  requesting  a  copy. 
p!ea!»e  enclr>se  a  check  in  the  amount  of 
$J  80,  payable  to  the  Treasurer  of  the 
United  States,  to  cover  the  costs  of 
ri'prochiction. 
Donald  h  Carr, 

Actni^  Aas:stant  AHamey  Generul,  Lend anj 
jWitura/ R^ii'urrfs  Division. 
[{•■R  Doc   89-««<r'  FUed  Z-ZS-^9.  ».45  an,] 
MU-ura  coot  44io-et-4i 


Lo<lgtr>9  of  Satttafiwiit  Aytaaiiiaiit 
Purauant  to  Claan  Watar  Act 

In  accordance  with  Departm*ntai 
policy,  28  CFR  50  "".  notice  is  hereby 
given  that  on  February  S,  1988,  a 
proposed  consent  decree  m  Uiuted 
SUiti's  \,    Ci!\  n^  H.:ufr!an.  Kentucky,  e! 
c' .  Civil  ActKin  No.  9W-30.  was  lodged 
with  the  United  States  Distnct  Court  for 


the  F^stem  Distnct  o<  Keotacky.  The 

complaint  filad  by  tke  Unitad  States 
alleged  vroLations  ol  the  Clean  Watrr 
Act  and  the  Nationai  FHilhrtafil 
Discharge  Elimination  Syatem  permit 
issued  to  defendant  Hindman  pursnent 
to  the  Qean  Water  Ad  The  conserrt 
decree  requires  defendant  H>  pay  a  civil 
penalty  of  SZ500.  Tlie  coiwent  decree 
also  requires  Hindman  to  follow  a 
sc  hedule  for  cfmsfroctton  ar»d  other 
activities  designed  to  bnng  Hmdman 
into  full  compliance  wilii  the  Clean 
Waler  .Act  and  its  permH  by  February  1, 
1981 

The  Department  of  lustice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree 
Comments  should  be  addressed  to  the 
Assistant  .Attorney  General  of  the  Ijind 
and  Natural  Rescrarces  Division, 
Department  of  Justice.  Washington.  DC 
205JO.  and  should  refer  to  Lfnited States 
V  City  of  Huidmon.  kenlucky.  D  }  Ref. 
No  90-5-1-1-2928.  The  proposed 
consent  decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney. 
Federal  Building.  4th  Floor,  Limestone 
and  Barr  Street*.  Lexington.  Kentucky 
and  at  the  Region  IV  Office  of  the 
F.nvironmental  Protect»ao  Agency,  ^45 
Courtland  Street.  Atlanta,  Georgia.  A 
copy  of  the  consent  decree  may  be 
e\<inimed  at  the  Einvironinental 
Knforrement  Sectioa  Land  ar»d  Natural 
Resources  Division  of  the  Department  of 
lustice.  Room  1714.  Tenth  and 
Pennsylvania  Avenue  NfW.,  Washit.gton. 
DC  20.530  A  copy  of  the  proposed 
consent  decree  may  be  obtained  m 
person  or  by  mail  from  the 
Fnvironmenfal  Enforcement  S>«^tion. 
Uind  and  Natural  Resources  Division  of 
the  Department  of  [ustice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $1,90  (10  cents  per  page 
reproduction  costs),  payable  to  the 
Treasurer  of  the  United  Stat.  s. 
Ro^fir  I  MarzuRa, 

Assistant  A'.tornei  General  Larul and 
Natural FU'soiinns  Division. 
|IR  n.>c  8*-4ee9  Filed  2-28-89,  a.45  am) 
BlUJNa  COCK  MSt-aV4l 


Antitruat  Divialon 

Nottca  Purauant  To  tt>a  National 
Cooparativa  Raaaarch  Act  of  19S4; 
Oaapwatar,  Aramid  Moortng  Urta  Joint 
Induatry  Pro)act 

.Notii  e  IS  hereby  given  that,  on 
lanuary  25,  1989.  pursuant  to  section  ^») 
of  the  National  Cooperahve  Resean:h 
Act  of  1984,  15U.S.C.  4301  et  aeq  . 
written  notice  was  filed  by  OnHfga 


Marine  Services  International,  Inc. 
("OMSI")  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  project  and  (2)  the 
nature  and  objectives  of  the  project.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  8(b) 
of  the  Act  the  identities  of  the  parties  to 
the  project  and  its  general  areas  of 
planned  activities,  are  given  below. 

The  project  will  comprise  three 
phases.  The  project  participants  are: 

Amoco  Production  Company 

BPF-xploration 

Occidental  International  Elxploration  ft 

Production  Co. 
Exxon  Production  Research  Company 
Conoco  Inc. 
Chevron  Corporation 
Shell  Oil  Company 

Mobil  Research  ft  Development  Corporation 
National  Institute  of  Standards  and 

Technology  on  behalf  of  the  Naval  Civil 

Enguieering  Laboratory  and  the  Minerals 

Management  Service 

The  purpose  of  the  project  it  to 
provide  an  assessment  of  deep  water 
mooring  technology  involving  a 
comparison  of  steel  and  aramid-fiber 
rope  as  high  capacity  mooring  line.  The 
project  will  include  design  and  testing  of 
mooring  systems  for  floating  production 
platforms  in  differing  water  depths. 
OMSI  will  evaluate  the  mooring  lines  in 
terms  of  performance  and  cost. 

The  first  phase  of  the  project  will 
involve  engineering,  design  and 
planning  and  will  include  developing 
designs  for  the  various  mooring  systems 
to  be  tested.  Phase  one  will  also  include 
plans  for  testing  the  systems  in  the 
second  and  third  phases  of  the  project. 

Phase  two  of  the  project  will  consist 
of  laboratory  testing  of  aramid  rope 
samples.  During  this  phase,  OMSI  will 
build  a  rope  for  testing  and  perform 
laboratory  tests  on  rope  samples  for 
strength  and  breakage.  During  this 
phase.  OMSI  will  also  finalize  plans  for 
at-sea  testing. 

The  third  phase  of  the  project  will 
consist  of  actual  at-sea  testing  of  the 
aramid  rope  to  evaluate  the 
effectiveness  of  design  and  installation 
plans.  Progress  reports  and  the  results  of 
each  phase  of  the  project  will  be 
provided  to  the  firms  sponsoring  the 
project. 

losepb  H.  Widmar, 

Director  of  Operations  Antitrust  Division. 
(FR  Doc  89-^698  Filed  2-28-89:  8:45  am] 
MLUNQCOOC  4«ia-«1-H 


Notic*  PurauMrt  to  the  National 
Cooperatlva  Research  Act  of  1964; 
Petroleum  Environmental  Research 
Forum 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  Natkinai 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  (the  "Act"),  the 
Petroleum  Environmental  Research 
Forum  ("PERT')  has  filed  written 
notifications  on  its  own  behalf  and  on 
behalf  of  the  members  of  PERF 
simultaneously  with  the  Attorney 
General  and  with  the  Federal  Trade 
Commission  disclosing  a  change  in  the 
membership  of  PERF.  The  notifications 
were  filed  for  the  purpose  of  invoking 
the  Act's  provisions  hmiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  notifications  stated  that 
the  membership  in  PERF  of  Champiin 
Petroleum  Company  and  Tenneco  Inc. 
has  terminated. 

Accordingly,  at  present  the  members 
of  PERF  are  those  companies  hsted 
below: 

Amerada  Hes*  Corporatioa  1  Hesa  Plaza. 

Woodbridge.  New  Jersey  07095 
Amoco  Oil  Company,  Post  Office  Box  400, 

Mail  Station  H-9,  Naperville.  Illinois  60566 
Ashland  Oil  Inc..  Post  Office  Box  391. 

Ashland.  Kentucky  41114 
Atlantic  Richfield  Company,  515  South 

Flower  Street,  AP  33  Los  Angeles, 

California  90071 
Chevron  Research  Company,  Post  Office  Box 

1627.  Richmond,  California  94802-0627 
Conoco  Inc.,  Petroleum  R  ft  D,  Post  Office 

Box  1267.  Ponca  City.  Oklahoma  74803 
Exxon  Research  and  Engineering  Company. 

Route  22  East.  Clinton  Township, 

Annadale.  New  Jersey  06801 
Kerr-McGee  Corporation,  Post  Office  Box 

25861,  Oklahoma  City,  Oklahoma  73125 
Koch  Refining  Company.  Post  Office  Box 

64596.  St.  Paul.  Minnesota  55164 
Marathon  Oil  Company,  539  South  Main 

Street.  Findlay,  Ohio  45840 
Mobil  Research  and  Development 

Corporation,  Paulsboro  Research 

Laboratory.  Billingsport  Road.  Paulsboro, 

New  Jersey  08066 
Murphy  Oil  USA.  Inc.,  200  Peach  Street.  El 

Dorado.  Arkansas  71730 
Occidental  Petroleum  CoTioratioa  10689 

Wilshire  Blvd..  Suite  15oa  Los  Angeles, 

California  90024 
Pennzoil  Company,  Pennzoil  Pliice,  Post 

Office  Box  :i967,  Houston,  Texas  77252- 

2967 
Phillips  Petroleum  Company.  466  Frank 

Phillips  Building,  BartlesviUe.  Oklahoma 

74004 
Shell  Development  Company,  Post  Office  Box 

1380,  Houston.  Texas  77251-1380 
Standard  Oi!  Company  of  Ohio.  4440 

Warrensville  Center  Road.  Cleveland.  Ohio 

44128 
Sun  Company.  Inc..  Sun  Refining  and 

Marketing  Company.  Post  Office  Box  1135. 

Marcus  Hook.  Permsylvania  19061-0635 


Texaco  Refining  ft  Marketing  lnc„  Post 
Arthur  Research  Laboratones.  Po«i  Office 
Box  1608,  Port  Arthur.  Texas  77641 

Union  Oil  Company  of  California.  376  South 
Valencia  Avenue.  Post  Office  Box  76.  Brea. 
California  92821 

On  Feburary  10. 1986.  PERF  filed  its 
original  notification  on  its  own  behalf 
and  on  behalf  of  the  members  of  PERF 
pursuant  (o  section  3(a)  of  the  Act  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  .March  14.  19S6 
(51  FR  8903).  On  May  6.  1986.  May  27. 
1986  and  June  23, 1986,  PERF  filed 
additional  written  notifications  The 
Department  published  notices  in  the 
Federal  Register  in  response  to  these 
additional  notifications  on  June  9.  1986 
(51  FR  20897).  June  19. 1986  (51  FR 
22365).  and  July  17. 1986  (51  FR  25957). 
respectively. 
Joseph  H.  Widmar. 

Dirpctor  of  Operations  .^nt;trust  Division. 
[FR  Doc  89-4095  Filed  2-28-89-  8  45  amj 
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Notice  Pursuant  to  the  National 
Cooperathfe  Research  Act  of  1984;  tha 
Importance  of  Lut>ricating  Oil  In  Diesel 
Particulate  Emissions  Southwest 
Research  Institute 

Notice  is  hereby  given  that  on 
February  2, 1989,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1^4. 15  U.S.C  4301  et 
seq.  ("the  Act").  Southwest  Research 
Institute  ("SwRl")  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  the  addition  of  a 
party  to  its  group  project  regarding  "The 
Importance  of  Lubricating  Oil  in  Diesel 
Particulate  Emissions."  The  notific:ation 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  hmiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circu-mstances. 
Specifically,  the  SwRI  advised  that 
Royal  Lubricants  Company.  Inc  has 
become  a  party  to  the  group  research 
project. 

No  other  changes  ha\  e  oeen  nidde  in 
either  the  membership  or  planned 
activity  of  the  group  research  project 

On  August  21,  1987.  SwR]  filed  its 
original  notification  pursuant  tu  section 
61  a)  of  the  Act.  Tne  Department  of 
Justice  (the  "Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  September 
18.  1987.  52  FR  35335.  On  December  22, 
1987.  May  20. 1988,  August  16, 1988.  and 
October  3.  1988,  SwRJ  filed  additional 
written  notifications.  The  Department 
published  notices  in  the  Federal  Register 
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in  rt'spoHBe  to  these  additiontil 
notifuHlions  on  |anuary  19,  19aH  (5J  FR 
1418),  |une  2.3.  1988  (53  FK  2.1704) 
S^plomher  15,  1988  |f)3  HI  35MJ8)   and 
C)(  roh».r  2-    1SW8  (.S3  FK  4348.1J 
ri'speitiveiy 
|i>M>ph  M  Wldmar. 

/'  ,Ti  lor  'f  C^i^mliona  Antitnist  Division. 
|l'K  Do,    8»-4»wn  Filed  2-28-89,  H  4.S  rtnii 
•)ll.MQ  COM  MI*-«»-M 


Notice  Pursuant  to  the  Nattonel 
Cooperative  Reaearch  Ad  of  1904; 
Cable  Teievieion  Laboratortee,  Inc. 

\<itirt!  18  h»'rt'hy  givt'n  that,  pursurint 
til  »Bi  lion  fl(rt|  of  the  National 
(Cooperative  Research  Act  of  1984.  15 
I'  S  C   4.301  Pt  sf(j  (The  Act    1.  Cable 
Television  Ijihoratones.  Inc 
("Catileljibs")  has  filed  an  additional 
wntten  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  on  February  3,  1989, 
di8(  losing  additions  to  its  membership 
The  additional  wntten  notification  was 
filed  for  the  purpose  of  extending  the 
protections  of  section  4  of  the  Act, 
which  limit  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances 

On  August  a,  1988,  CableLabs  filed  its 
ongmal  notification  pursuant  to  section 
6(8)  of  the  Act  The  Department  of 
justice  published  a  notice  in  the  Federal 
Regialer  pursuant  to  section  6<b)  of  the 
Act  on  September  7,  1988  (.53  FR  34593) 
On  November  7.  1988,  Cablel^bs  filed  a 
notification  pursuant  to  section  8(a)  of 
the  Act.  The  Department  of  justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  8(bl  on 
December  1ft,  1988  (53  VR  .50v59(i| 

The  identities  of  the  new  members  of 
Cat)leLabs  are  set  forth  below 

C;«til«viii()n  .Syitemii  Corporntion  ifv.r  Mi-cIm 
t:n)ifwgy».  WiXHihurv    NY  ll'T 

RoH«r»  Cabin  TV  [jmitttd  (!<)mm«n:ial  Union 
Tower  P()  Elox  J4tJ  Tcininto  Canada 

Viiioii  Cable  (^ommunu  aliun*  liu  .  Z70 
Syluvan  Avi»nu«,  Knj^lewood  Cliffi.  NJ 

rr»u2 
CatiUviiion  Industrirs.  Inc  ,  P C)  H<n  111 

Ijtxtrty    NY  12''S4 
The  Cable  Company   IJ.V)  Snrth  200  West, 

PO   E)ox  4M.  Lot(an   I  tah  S4321 
Metniviaum.  Inc    211  Penmrler  Center 

Parkway.  Suite  030.  Atlanta  (.A  *XH*s 
New  Channel*  C-orfKM-ation.  P  O  Box  W2. 

112  Northam  Concuui^a.  Syracuse.  .NY 

13221 

No  Other  changes  have  been  made  in 
either  the  memberahjp  or  planned 


rt(  tiv  ity  of  CablelJibs  The  membership 
remains  open 
loasph  H  Widmar. 

l>irt'(  trr  (if  I  )penjliitn^  AntifniHl  Division 
IKK  I)o<    S9-4702  Filed  2-28-a»,  8:45  am] 
BtLLMO  COM  M1«-01-e 


Notice  Purauant  to  the  National 
Cooperative  Reaearcti  Ad  of  1984; 
UNIX  International,  Inc. 

Notu  e  1,1  hereby  given  that,  pursuant 
lo  section  6|a)  of  the  National 
C(Joperativp  Research  Act  of  1984.  15 
use   *.301  pMf'<7  (the  Act  ■),  UNIX 
International,  Inc  has  filed  a  written 
notification  simultaneously  with  the 
Attorney  (General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture  and  (2)  the 
nature  and  objectives  of  the  venture 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Acts  provisions 
limiting  the  recovery  of  antitru.st 
plaintiffs  to  actual  damages  under 
specified  circumstances  Pursuant  to 
section  6(b)  of  the  Act.  the  identities  of 
the  parties  to  the  venture  and  its  general 
areas  of  planned  activities,  are  given 
below 

The  members  of  UNIX  International. 
Inc  are 

Addamai  QirporHlion 

Alcatel  SMU 

Alloi  C^orr.puler  Syntems 

Amdahl  Corporation 

American  Telephone  A  Telegraph  Company 

Anx  Corporation 

r^imputer  (x>n*olei 

Ciinlrol  Data  Corporation 

Conversenl  Tethnolo)|i«i 

n«t8  (rcneral  Corporation 

Floating  Point  Systems 

Kiiji  Xerox 

Ku|il»u.  I. Id 

( .Diild  l^ortiorHtion 

MCR  {~<>rp<iriil;()n 

H.lHchi   l.tii 

Intel  Corporaluin 

Interactive  System*  (Corporation 

International  Oimpuler  Limited 

l.di  hman  A.isoi  irtlcs 

Vl(>t(in)la 

N(^R  (CorporHljnn 

NFXi  CCorporation 

Nippon  Tclpphoni'  h  Telegraph 

Niikia,  Inc 

OKI  Klectni 

( Ihvelti  h  CCompuny 

( )rH<  le  (Corporation 

fYime  Oimpiiter 

INramid  Technology 

Rt-lational  Technology   Inc. 

Ricoh  Company  I.td 

SAS  Institute  Inc 

Siemens 

Stratus  Cx)mputer  Inc 

Sun  Microsyiiems.  Inc 

Syitem  House  Ltd 

T  L  M  Fjncsson 

Tolerani  Sysiema.  Ina 


To»liil)«  Corporation 

I'niscft 

UNISYS  Corporation 

Venlom  Com  .  Inc 

88open 

UNIX  International  plans  to  engage  in 
research  and  development  related  to  the 
improvement  of  the  U.N'IX  operating 
system  and  lo  promote  and  encourage 
the  availability  of  a  variety  of  "open" 
and  compatible  UNIX  based  products 
and  systems  which  meet  the  many  and 
varied  needs  of  the  end  users  of  those 
systems 

Joseph  H.  Widmar. 

D:''\  !i>r  i<f  Optraliiins  Antitrust  Dnisicn. 
[hH  l)o(    89-4-03  Filed  2-28-89;  845  am) 
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Drug  Enforcement  Adminiatration 

SaUan  Gangappa  Chlidtannalah,  M.D.: 
Order  to  Show  Cauae/lmmediate 
Suapenaion  of  Regiatration 

The  following  is  an  Order  to  Show 
Cause  and  Immediate  Suspension  of 
Registration  proposing  to  revoke  DF,A 
Certificate  of  Registration  AC7647m9. 
previously  issued  to  Sa)|an  Cangappa 
Chikkannaiah.  M.D.  On  November  21. 
1988.  DKA  Investigators  went  lo  Dr. 
Chikkannaiah's  office  and  then  to  his 
residence  to  serve  the  Order.  Me  was 
not  at  either  location.  Dr 
Chikkannaiah's  family  and  office  staff 
were  unable  to  provide  any  information 
as  to  his  whereabouts,  DEA 
Investigators  returned  to  Dr, 
Chikkannaiah  s  residence  on  January  9. 
1989  His  wife  was  unable  to  provide 
any  information  Since  Dr, 
Chikkannaiah  cannot  be  located,  notice 
of  DK.^'s  proposed  action  is  being  given 
through  publication  in  the  Federal 
Register 

[),ile   hebniary  2.1   IWM 
]ohn  C,  Lawn, 
Administrator 

Febrxirtry  23  1989 

In  the  Matter  of  Sciniin  C.nngHppa 
Chikkiinnaiah,  M  I)  ,  300  Frsncis  Street. 
(»(KMll('ttsville.  Tfnnpsspp  3''072 

Order  to  Show  Cause;  Immediate 
Suspension  of  Registration 

Pursuant  to  sections  303  and  304  of  the 
Controlled  Substances  Act,  1  itle  21. 
United  States  Code,  Sections  823  and 
824. 

Notice  IS  hereby  given  to  afford  you 
an  opportunity  to  Show  Cause  before 
the  Drug  Elnforcement  Administration,  at 
a  place  and  time  to  be  determined  as  to 
why  the  Drug  Enforcement 
Administration  should  not  revoke  your 
DF.A  Certificate  of  Registration, 


AC7647019,  and  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  for  reason  that: 

1.  On  November  12, 1988.  the 
Tennessee  Board  of  Medical  Examiners 
summarily  suspended  your  license  to 
practice  medicine  after  reviewing 
numerous  documents,  the  results  of  two 
separate  drug  audits,  reports  from 
various  hospitals,  the  findings  of 
investigators  and  the  testimony  of 
witnesses,  including  an  expert 
consultant  in  pharmacology. 
Consequently,  you  are  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Tennessee. 

2.  Your  continued  registration  is 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C.  823(f]  and 
824(a)(4).  as  evidenced  by,  but  not 
limited  to,  the  following: 

a.  You  prescribed  controlled 
substances  to  individuals  for  no 
legitimate  medical  purpose  and  outside 
the  scope  of  professional  practice. 

b.  You  prescribed  inappropriate  and/ 
or  dangerous  combinations  of  controlled 
substances  to  individuals.  Further,  you 
prescribed  controlled  substances  to 
individuals  even  though  you  knew,  or 
should  have  known,  that  these 
individuals  had  drug  or  alcohol  abuse 
problems. 

c.  Although  you  were  previously 
charged  by  the  State  of  Tennessee  with 
overprescribing,  your  abusive  and 
indiscriminate  prescribing  practices  not 
only  continued  but  worsened. 

d.  As  a  result  of  your  prescribing 
practices,  numerous  pharmacies  in  the 
Nashville  area  have  refused  to  fill  your 
prescriptions  and  all  of  the  Nashville- 
area  hospitals  at  which  you  previously 
had  privileges  have  suspended  or 
revoked  your  hospital  privileges. 

In  view  of  the  foregoing,  and  pursuant 
to  21  U.S.C.  824(d).  it  is  my  preliminary 
finding  that  your  repeated  and 
dangerous  prescribing  of  controlled 
substances  will  not  be  abated  by  the 
pendency  of  this  action.  Accordingly,  it 
is  my  preliminary  conclusion  that  your 
continued  registration  during  the 
pendency  of  these  proceedings  would 
constitute  an  imminent  danger  to  the 
public  health  and  safety.  Therefore, 
pursuant  to  the  provisions  of  21  U.S.C. 
824(d).  and  the  authority  delegated  to 
me  under  28  CFR  0.100,  DEA  Certificate 
of  Registration  AC7647019  is  hereby 
suspended,  effective  immediately,  such 
suspension  to  remain  in  effect  until  a 
final  determination  is  reached  in  these 
proceedings. 

Pursuant  to  21  U.S.C.  824(f)  and  21 
CFR  1301.46,  the  Special  Agents  and 
Diversion  Investigators  of  the  Drug 
Enforcement  Administration  who  serve 


this  Order  to  Show  Cause  are 
authorized  to  place  under  seal  and  to 
remove  for  safekeeping  all  controlled 
substances  which  you  possess  pursuant 
to  the  registration  which  I  have  herein 
suspended.  The  said  Agents  and 
Investigators  are  also  directed  to  take 
into  their  possession  the  suspended 
Certificate  of  Registration  and  any 
unused  DEA  order  forms  issued 
thereunder. 

The  following  procedures  are 
available  to  you  in  this  matter 

1.  Within  thirty  days  after  the  date  on 
which  you  receive  this  Order  to  Show 
Cause,  you  may  file  with  the 
Administrator  of  the  Drug  Enforcement 
Administration  a  written  request  for  a 
hearing  in  the  form  set  forth  in  21  CFR 
1316.47.  You  may  request  that  the 
Administrator  fix  a  date  for  such 
hearing  as  early  as  reasonably  possible 
and  the  Administrator  will  grant  such  a 
request  as  set  forth  in  21  CFR  1301.46(c). 
(See  21  CFR  1301.54(a)  and  1301.54(b)). 

2.  Within  thirty  days  after  the  date  on 
which  you  receive  this  Order  to  Show 
Cause,  you  may  file  with  the 
Administrator  a  written  waiver  of 
hearing  together  with  a  written 
statement  of  your  position  on  the 
matters  of  fact  and  law  involved  herein. 
(See  21  CFR  1301.54(c)). 

3.  Should  you  decline  to  file  a  request 
for  a  hearing,  or  should  you  so  file  and 
fail  to  appear  at  the  hearing,  you  shall 
be  deemed  to  have  waived  your 
opportunity  for  a  hearing.  The 
Administrator  may  cancel  the  hearing,  if 
scheduled,  and  issue  his  final  order 
based  on  the  record  as  it  appears, 
pursuant  to  21  CFR  1301.57.  (See  21  CFR 
1301.54(d)  and  1301.54(e)). 

Correspondence  concerning  this 
matter  should  be  directed  to  the 
attention  of  the  Hearing  Clerk.  Office  of 
the  Administrative  Law  Judge,  Drug 
Enforcement  Administration.  1405  I 
Street,  N.W.,  Washington,  D.C.  20537. 
John  C  Lawn, 
Administrator. 

(FR  Doc.  89-4690  Filed  2-28-89;  8:45  am] 
BIUJNO  COOC  441(M>»-M 


UBRARY  OF  CONGRESS 

Copyright  Office 

Implementation  of  the  SateNite  Home 
Viewer  Act  of  1988;  Statementa  of 
Account  Public  Meeting 

agency:  Copyright  Office,  Library  of 
Congress. 

ACnoN:  Notice  of  public  meeting. 

summary:  This  notice  is  issued  to 
inform  the  public  that  the  Copyright 


Office  of  the  Library  of  Congress  is 
preparing  a  new  statement  of  account 
form  which  will  be  filed  semiannually 
by  satellite  carriers  who  make 
secondary  transmissions  of 
"superstation"  and  network  signals  to 
sateUite  "dish"  owners  for  private  home 
viewing  pursuant  to  section  119  of  the 
Copyright  Act  as  amended  by  the 
Satellite  Home  Viewer  Act  of  1988  Pub 
L  100-667.  This  notice  invites 
participation  in  a  public  meeting 
intended  to  elicit  comments,  views,  and 
information  which  will  assist  the  Office 
in  this  review  of  statement  of  account 
procedures.  Tliis  is  to  be  an  informal 
meeting  for  exchange  of  opinions  and 
information  among  interested  parties 
Written  comments  are  welcome,  but  are 
not  required. 

DATE:  The  meeting  will  be  held  on 
March  14,  1989  in  Washington.  DC 
Participants  need  not  notify  the  Office  of 
their  plans  to  attend. 

ADDRESSES:  Meeting  location:  The 
meeting  will  be  held  on  march  14.  1989 
in  the  conference  room  of  the  Copyright 
Office,  LM-407  (Green  Quadrant)  of  the 
James  Madison  Memonai  Building. 
Library  of  Congress,  First  and 
Independence  Ave.  SE..  Washington, 
DC,  begining  at  10:00  am. 

FOR  FURTHER  INFORMATfON  CONTACT: 

Dorothy  Schrader,  General  Counsel. 
Copyright  Office,  Library  of  Congress, 
Washington.  DC  20559.  (202)  707-8380. 

SUPPI^MEIfTARY  INFORMATION:  The 

Satellite  Home  Viewer  Act  of  198a  Pub 
L  100-667, 102  StaL  3949  (November  16. 
1988)  added  a  new  section  119  to  the 
Copyright  Act  of  1976.  effective  Januarj' 
1. 1989.  For  a  six-year  penod.  the  law 
establishes  a  statutory  license  for 
certain  secondary  transmissions  made 
by  satellite  carriers  to  sateUite  "dish" 
owners  for  private  home  viewing.  The 
license  is  subject  to  various  conditions, 
including  the  requirements  that  satellite 
carriers  making  secondary 
transmissions  of  "superstations"  and 
network  signals  to  "dish"  owners  file 
statements  of  account  semi-annually 
and  pay  statutory  royalty  fees  in 
accordance  with  section  119.  The 
statutory  royalty  fee  will  sunset  in  four 
years,  and  will  be  replaced  by  privately 
negotiated  licenses  or  an  arbitrated  fee 
established  on  or  before  December  31, 
1992.  The  entire  Act  itself  terminates  on 
December  31, 1994. 

In  accordance  with  the  new  section 
119,  the  Copyright  Offn-e  vmU  maintain 
three  types  of  public  files,  including:  (1) 
The  Network  Name  and  .Address  File, 
(2)  the  SateUite  Carrier  \  oluntary 
Agreements  File,  and  (:•!  the  Satellite 
Carrier  Statements  of  Ai,i.oant  File.  The 


mut 
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new  sUtleiiieiit  ai  aLLinu)4  (orni  h<i«  [tvett 
(  ri'aileti  anrf  i<t  dvuiidtiL-  apun  requtist  to 
ihoiMf  who  *vmh  hj  Atlerui  th»'  pubiu 
nu'«»tinn  The  ('opyrixht  Office  soiiciu 
C(immt»nts  fnjm  mtarested  p<trtii.ifanU 
H»  the  rrmt'drin  un  tht-  i  lant>  of  \hu  (urai 
ur  Uck  ihercof.  and  <tut(g>>fihons  fur 
chiiii^aa  and  in)pruM;iiiienl*  iii  thu  form 

Ai  (  urdingly.  ih*!  Cupyritihl  Offica  will 
hold  »  publii   mM'ting  im  March  14.  ISIM, 
fi)r  ihp  piirpi)**"  uf  Klicitinti  comment  ori 
the  iiiilt'ment  uf  account  form   Advaace 
ri>;)ics  of  ihj"  draft  starfm»>nl  of  uccuunt 
form  nay  be  obtaintid  by  caJUnn  ihe 
(Iffjce  of  Cspynghl  CiMiieral  Couxwu;!. 

(;!(i.!|  :nr-a.iHo. 

Ihtnd  Pvbruanr  O  UMI. 

MIUMQ  I 


NATIOMAL  AERONAUTICS  AMD 
SPACE  AOMiNISTRATION 


Acroa^ac*  SvfMy  Adwteory  Pan«<c 
MMtlng. 

AOINCY*  \  i!iniiaJ  Atffi Mi.iulu.jj  and 

Sprii  f  AdmiDislrnlioti 
ACTION:  \otj4  •  of  m««ting 


SUMmANv:  In  *  cnrrtMrw  c  with  'hf 
hidfrnl  Advisory  ComTiitrre    \i  1.  F^ltl 
I.   'IJ  ^an.  da  •inunodtrd.  the  Nanonal 
.'Vrrmiauru*  anil  SpucB  Ailminittratiuii 
riiini)unc««  a  forthcofumK  mi'ctjiix  of  the 
AiriMtpncp  Safrty  AtKwory  Cunel 
OATi  iiMD  TNIK  Mttpth  .10.  198H.  J  p  m  to 
1  M)  ^,m. 

AOCMfSet  NsHona?  A(«ninrtiif1rii  and 
Spnre  Adminurriinon,  MIO  M.iryland 
Avcnur  SW   Room  7002.  Waihinjjton, 
DC  3t»M« 

Fcm  p\jim«ii  mromiATKMi  coarrACT-. 

\h    C;ilh«Tl  I.  Ruth.  Codi-  Q-  \.  N'atioaul 
AtToiiaiUiis  and  Sp«i;»»  Admuimlratuin. 

vv  (shwigton.  rx:  rtM»  120^/453^  dyrij 

SUmjUMUfTAMV  laiMMMAATIOtC  I'he 
Acronpaca  S4»fl>ty  Adviaory  Panel  will 
prfst-nl  Uj  Aimurti  rwport  to  th»»  NASA 
AdmmiAtfatur  aod  L)«<|^ty 
AiiiiuniAtbkUir  TluA  I*  porsuani  lo 
(.'UTjring  uut  **  alalwiocy  duUca  for 
whuJi  Lb«  Pan«i  mvKwx  idMirldies. 
f  vaiuattta.  aaJ  advisu*  ort  tih>*e  prt>>{Tafn 
a(  livitied   !i\>t!cma.  procedure*.  Arui 
mHiLagvmviit  ai:li\a(iea  that  c^ni 
I  oiilnbutf  tn  prti^aai  nak   l^Viurily  M 
Kiven  tu  ihoae  pnigruow  that  iavulv<>  lb« 
•lafpty  of  coanntttl  flight.  Vhe  raa^^r 
subifcta  cukured  Mill  b«  th«  HirtianAl 


Spai.f  1  ranaportation  Syatena.  Sp«ca 
Staliun.  and  AKruriMuLical  Op^rationa. 
Ths  AcitMfwce  Safety  Adnsory  Panel  m 
(ikaired  by  (oeeph  F  Sirttar  and 
conpoaed  »l  •  membera  and  S 
I  onsiiltiwia  Tbe  iBeelin${  Mrtll  b«  open  to 
tht!  public  iH>  U)  tJle  capacity  uf  the  i^wm 
MppruxiBMlely  50  peraona  including 
mcriilwra  of  the  Panel). 

I'vpt-  ij^  Meeting:  Open. 

Afirmlu   Monday   March  2a  1869. 
2pm  — Preaenlatton  oi  finding  aiid 

recujmmendationa  of  the  Aeroapace 

Safety  Advisory  Panel. 
3  30  p.m. — Adjourn 
K.'l)r.iHrv  rv  Mm 
AoMeaadlay. 

■t,/vf j</rv  QtmunidiNr  K4ontJjf*Himrrt  O^icer, 
Sutianal  Aarvoaulit  i  and 5ipocm 
AJmirittratmin 
\¥V.  1)<M    W-4fMB  FllnJ  2.M~mL  »-4S  am) 

—  I  a«e  ooaa  7«w-««-m 


NATKMAL  F0UNDAT10M  ON  THE 
ARTS  AMD  THE  HUMAMmCS 

Ag«ncy  InformatkMi  CoMaction  Und*r 
0MB 


AOCNCY;  Narion.il  Endownunt  for  the 

Miini.trijtips 

ACTION:  Noticf 


r  Thp  National  Encfowmcnf  for 
Ihr  Humnnitips  (NF.H)  hds  spiif  to  the 
Offirp  of  MHn«x»'ni'"i'  Hnd  Rudgp! 
lOMFl)  thp  ftjilowtns  proposals  for  the 
i.olli'i.tiDn  of  mforTTiiirion  under  the 
provisions  of  lh»'  Paperwork  Reduction 
Act  |44  I'  Sr   Chiipfpr  35| 

OATI:  CuiiiHU'Utii  OK  thia  mfuriiMtiuu 
c:olIi'ction  must  be  sutioiiltsd  un  or 
before  March  31.  19«y 

AOOmSMS:  Send  cumments  to  Ma 
Ingrui  Foienaii.  Management  A^kSiatant. 
Nationai  Endowment  iuf  the 
Hiimtvuttea.  Adnunialralive  Servicea 
Offic*.  Ha<7in  2(U.  IIUO  Pennsyivania 
Avenup,  NW  .  Washinston.  IJC  MXAlb 
|2I)2-:'86-0233)  and  Mr   |im  Houaer. 
(>ffi(  e  of  Management  aud  Butigt-t.  Nt'w 
F.<itM.wfive  Office  Building.  726  Jackson 
Place.  NW  .  Room  320B.  Washington.  DC 
2mm  f202-»5--'31fll 

poff  njinxcN  iwpoetxtTiow  caMr act: 

Ms   Ingnd  Foreman.  .National 
F.ndowment  for  the  Hununtties. 
Adminiitrative  Siervicps  Office.  Room 
21)2.  1100  INii— yfvwwa  Avenue  NW  . 
Wa.Hhingtoak  DC  20K»  (202^  7m-0233 
from  whom  copiea  of  forme  and 
sup(U)rtmg  documaiUa  are  avaiiable. 
SUmJMCMTAflV  INP0MNAT10N:  Ail  oi  the 
pntnes  are  grouped  into  npw  fonna. 
reviauuia.  uc  anlenaxma  Ea4,h  eotry  m 


issued  by  NE>^i  and  containa  the 
following  inkirmation:  (1 )  The  title  of  the 
fom;  (2)  tlie  a^tmcy  form  number,  if 
applicable:  (3)  bow  often  the  form  must 
Ije  filled  out;  (4)  who  will  be  i^qiiii^  or 
asked  to  report:  (5)  what  form  will  be 
used  for  (6)  an  eatmi«te  of  the  number 
of  responae*:  (7)  an  estimate  of  the  total 
namber  of  hour»  needed  to  fill  out  the 
form  None  of  these  entnes  are  suhfect 
to  44  US.C.  3504(h) 


Cate^ry:  Ri 

Title.  Appliration  Instructions  <ind 
Forms  for  th«  Tools  Category 

Farn)  \'umber  Mot  applicable 

Frequency  of  Collection:  Annual. 

Rt'sptuidents:  Humanities  researchers 
and  institutions. 

L'xf  ApplKalion  for  funding. 

Estimated  Siimber  of  Rcaporxifnts. 
139  per  year 

Fn-qiit'ncy  of  Response:  Once 

Fftimr/eff  Hours  for  Respondents  to 
Pnnide  information:  52  per  respondent 

Estimated  Total  Annual  Reporting 
and  Rrrrrthr-s  Rurden:  10. ."12^ 
Susan  Metis. 

Assistant  Chairman  far  Administration. 
\yH  I)(K  (W-4'41  Filj-d  Z-Za-Htt.  &4.S  am) 
SMXMQ  coot  ?%m-ot-m 


NUCLEAR  REGULATORY 
COMMISSION 


I  Docket  No.  TO- 1369: 
1405) 


LiCtfMM  W©   j^WP" 


Fiadiog  of  No  StgnWcAnt  Impact; 
R«a«wal  of  SpecM  Nucieer  Material; 
Ucanaa  for  IRT  CorpL.  San  D«a«o,  CA 

hVt)ruHr>  Z2.  19«H 

The  U.S.  Nuclear  Regulatory 
C^umnirasion  (tbe  ConrBiaaion)  is 
considenng  tiu?  renewal  o(  Special 
.Nuch^ar  Material  Licenae  No.  SNM-1406 
for  the  cufldoaed  ofteratJtHi  af  the  IRT 
('orpuration  liRT]  at  San  DIefp, 
Caiifomia. 

Envirornnenlai  Assessment 

IdtJiLfirotmn  of  the  Proposed  Actior: 
The  proposed  action  is  the  reaewal  of 
the  hcense  which  allows  LRT  to  contmu* 
to  possess  and  store  licensed  mate-rial. 

The  Seed  far  the  Proposed  Action: 
IRT  nnst  have  a  license  in  order  to 
p<issess  material  if  license  renewal  is 
denied.  IRT  woidd  have  to  transfer  or 
dispose  at  all  bcnmcd  material. 

Environmental  Impacts  of  the 
f*n^p»*ed  Actio**:  The  special  nuclear 
material  (SNMJ  at  BT  is  stored  at  the 


Arsons  Facility  In  a  vault-type  room.  The 
sources  are  in  a  non-dispersable  form  so 
there  will  be  no  effluents.  Only  a  small 
amount  of  radioactive  waste  (e.g.,  smear 
papers)  is  expected  to  be  generated 
during  storage.  Any  waste  that  is 
produced  will  be  properly  stored  onsite 
until  it  is  shipped  for  disposal. 

The  principal  exposure  pathway  to  an 
individual  is  via  external  radiation.  TTie 
material  is  in  a  locked  vault  and  only 
two  people  have  authorized  access; 
other  personnel  do  not  have  access  to 
the  sources.  Because  of  the  limited 
activities  and  IRTs  radiation  protection 
procedures,  staff  concluded  that  storage 
activities  can  be  carried  out  without  any 
significant  occupational  dose  to  workers 
or  radiological  impact  to  the 
environment. 

The  staff  has  evaluated  the  nuclear 
criticality  safety  limits  and  controls  for 
the  storage  area  and  found  them  to  be 
adquate  to  assure  safety  for  all 
conditions  of  water  moderation  and/or 
reflection.  The  design  of  the  storage 
location,  combined  with  facility 
procedures,  will  ensure  acceptable 
protection  of  the  general  public  and 
plant  personnel  under  either  normal  or 
abnormal  conditions. 

Conclusion:  Based  upon  the 
information  presented  above,  the 
environmental  impacts  associated  with 
license  renewal  are  expected  to  be 
insignificant.  Essentially  no  effluents, 
liquid  or  airborne,  will  be  released,  and 
acceptable  controls  will  be  implemented 
to  prevent  a  radiological  accident. 
Therefore,  staff  concludes  that  there  will 
be  no  significant  impacts  associated 
with  the  proposed  action. 

Agencies  and  Persons  Consulted:  Staff 
utilized  the  application  dated  October 
14, 1988.  in  peiiorming  this  assessment. 
No  other  agencies  were  contacted. 

Alternatives  to  the  Proposed  Action: 
Alternatives  to  the  proposed  action 
include  complete  denial  of  IRT's 
renewal  application.  This  action  would 
result  in  IRT  transferring  all  licensed 
material  to  another  facility.  This 
alternative  would  be  considered  only  if 
issues  of  public  health  and  safety  could 
not  be  resolved. 

Finding  of  No  Significant  Impact:  The 
Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  renewal  of  Special  Nuclear  Material 
License  No.  SNM-1405.  On  the  basis  of 
this  assessment,  the  Commission  has 
concluded  that  environmental  impacts 
created  by  the  proposed  licensing  action 
would  not  be  significant  and  do  not 
warrant  the  preparation  of  an 
Environment  Impact  Statement 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate. 


The  Environmental  Assessment  and 
the  October  14, 1988,  application  related 
to  this  proposed  action  are  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Document  Room, 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC.  Copies  of  the 
Environmental  Assessment  may  be 
obtained  by  calling  (301)  492-3358  or  by 
writing  to  the  Fuel  Cycle  Safety  Branch, 
Division  of  Industrial  and  Medical 
Nuclear  Safety,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  February,  1989. 

For  the  Nuclear  Regulatory  Commission 
Leland  C.  Rouse, 

Chief  Fuel  Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety. 
NMSS. 

[FR  Doc.  89-4730  Filed  2-28-89;  8:45  am] 
BUXiNOCODC  TSaO-OI-M 

[Docket  Nos.  50-443-OU  5fr-444-OL; 
ASLBP  No.  82-47 1-02-OL  (Offsita 
Emergancy  Planning] 

Public  Servica  Co.  of  New  Hampshire, 
at  al.,  Seabrook  Station,  Units  1  and  2; 
Hearing 

Before  Administrative  Judges:  Iran  W. 
Smith.  Chairman  Dr.  Richard  F.  Cole.  Dr. 
Kenneth  A.  McCoUom 
February  23, 1989. 

Notice  is  hereby  given  that  the 
evidentiary  hearing  in  this  proceeding 
will  resume  at  9:00  a.m.,  March  21, 1989 
at  Auditorium  (main  floor),  Thomas  P. 
O'Neill  Jr.  Federal  Building,  10 
Causeway  Street,  Boston, 
Massachusetts. 

The  Atomic  Safety  and  Licensing 
Board  will  receive  evidence  concerning 
the  offsite  radiological  emergency  plans 
for  the  Seabrook  Station,  a  nuclear 
power  facility  located  in  Seabrook.  New 
Hampshire.  In  particular,  the  hearing 
will  address  the  adequacy  of  the 
Seabrook  plan  for  the  Massachusetts 
communities  lying  within  the  ten-mile 
emergency  planning  zone  for  the 
Seabrook  Station,  and  the  graded 
exercise  of  the  Seabrook  radiological 
emergency  plans  conducted  by  the 
Federal  Emergecy  Management  Agency 
in  June  1988. 

For  the  .Momic  Safety  and  Licensing  Board. 
Ivan  W.  Smith. 
Chairman.  Administrative  Law  Judge. 

Bethesda.  Maryland. 
February  23. 1989. 
[FR  Doc  89-4734  Piled  2-28-8S;  SAS  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

(Rataaas  No.  34-26560;  FHe  No.  SR-NASO- 
89-6] 

SeH-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effecttver>es« 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  inc. 
Relating  to  Shareholder  Approval 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  15 
U.S.C.  78s(b){l).  notice  is  hereby  given 
that  on  February  15. 1989  the  Ndtional 
Association  of  Securities  Dealers.  Inc. 
("NASD  ")  filed  with  the  Securities  and 
Exchange  Commission  (Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD 

The  NASD  has  designated  this 
proposal  an  interpretation  with  respect 
to  the  enforcement  of  an  existing  rule  of 
the  NASD  which  renders  the 
interpretation  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Satatement  of  the  Terms  of  Substance  of 
tbe  Proposed  Rule  Change 

The  proposed  rule  change  defers  until 
March  19, 1989  effectiveness  of  a  rule 
requiring  shareholder  approval  of  the 
issuance  of  securities  in  connection  with 
certain  transactions  by  NASDAQ 
National  Market  System  issuers.' 

n,  Self-Regulatory  Organizabon's 
Statement  of  tbe  Purpose  of.  And 
Statuory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  m  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (E).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

,4.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  o^.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  delay  of 
effectiveness  of  the  shareholder 
approval  requirements  contained  in  new 


■  See  Securitin  Exchange  Act  RcImm  No  26433 
Oanuary  a  1808):  M  PK  1403  Ouiuary  13.  1888) 
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pHrM)<rtiph  (i|  u/  Part  lU.  tAcliMi  &  of 
S<-hedule  I)  ti)  Ihp  NASD  By-L«w»  is  to 
allow  NASDAQ/NMS  issueni  who  will 
h**  Rif«cle«i  by  the  ruU,  •u/fici«>nt  notice 
of  the  rfijuirfmcnl  to  p«"rTnit  conipliance 
with  the  niU'   !)uriii«  the  tinu'  when  the 
rutc  WHS  p«ndinf(  CommJRSion  approviii 
Hiid  tub*«qTj«nt  to  pubhcation  oi  rtic 
HpprovKl  orriar  ta  tk»  Padwl  Ragislar 
the  NASD  r«c«iv«<i  ■  number  of 
Inijiiinaa  imm  tai—ri  and  their 
r»'pr»>s«'ntdtivt'»  whu.h  rmsed  ( (in(  cms 
rvl,iiinj{  h)  Hi«  drifrrf  of  innacT 
awHrpftena  of  the  pTTTdnnrv  of  thr  nde 
I  hnnfff  TV"  NASR  hns  (hfrpfiirp 
tiriprmmrrf  thnt  it  m  nppropnatp  to 
pn)wl«  wmnrr^  with  a  gr/ire  penod 
bj'fnrw  thr  njfr  h^rnmrs  effertrvB 
TrwiiMirtionii  m  progr»»)i»  as  of  the 
eff t'ctt>r«  (fntp  will  br  rrvrfwwd  by  the 
NASD  on  a  ciwi^by-rjine  basis 
Stiitutory  Niwis  fnr  rtw  prop«i«l  nilr 
I  hanx*'  IS  fminft  tn  aernon  l5A(bHe)  of 
the  Secaniwm  F.xrhnTXffr  Act  of  l^tM 
wfi»rK  pmrvliMi  that  ffw»  nHm  of  a 
r»-Ki»ler»"(!  stMurrtfpw  associattnn  b« 
(IfSiKTied  to  fanhfafff  fransacftnns  In 
»fr.9r\r\fr*  an<i  to  rrmcnrr:  Irrrperftmenrs  tn 
im(WTffirt  fh«»  mechamsTTi  erf  a  fm»  and 
opsrt  markrt  at  a  natttmal  mnriet 
system  fur  secnntk-s  transactions  TSe 
NASD  tM>li«!ves  thai  a  |^rupua«d  ruta 
charts  wili  uknUMla  pol«B(hil  prublems 
in  tradin))  of  NASUAQ  NUtionai  Market 
System  st'cunties  whii.h  i:(mld  result 
fnmi  imposttitin  of  the  requtrementi  of 
the  txAk  withont  adptpiatp  nntire  to 
issuers 

B  Self  Rggakitiwy  Oryatuxatjan  » 
Stiitrmfiit  on  BunUtn  oa  CornpelJlion 

The  AiMociatiafi  does  ant  anticipate 
that  the  (jruf^ised  rule  chann*  will 
impoae  any  burden  tin  coanpetilian  not 

necessary  or  apprtipriate  In  furlheraace 
(if  the  purp<ise  of  tbt*  Ai.t 

(    S*/f  HttfiaoHiirY  Oryutuzatjon  .» 
Stutrmnnl  on  Camimteiits  on  C/lp 
ProptoBd  Hulm  CkoBKe  RecMiwvd  from 
Sirnibttm.  hartictfuml*.  or  LHtitrs 

CommantH  were  neither  solu  ittd  nor 
rtHTeivtid  with  re»4>e(;t  t^  the  prupnaed 
niie  (  hrtn^ed  tontrtiped  in  thi.H  filinn- 

III   Elale  •!  EflacttvassMa  of  1^ 

Prupoead  Riiia  Chaama  and  Thsihi))  for 
Ckiinniiaaion  Action 

The  hirf^iMim  nile  ch*inMr  has  b«H-om^ 
effe(  tive  (lursiiMat  lo  B«»cniin  19<b/(:))  of 
the  .\ct  and  subQaraHruph  |p|  of  Kul«* 
lWlv-4  ihereiuuler   At  iiin  liinc  withm  HO 
days  of  the  fiUng  of  Ifiu  prupused  rule 
(halite,  the  (Umu&utHiun  aiay  luiiuudnly 
abrugiite  kh«  rule  di<inMf  d  it  app^-urs  to 
the  Commission  that  »ui  h  a(  luin  is 
necessary  or  appropriate  in  the  pubtlc 
inlwreat.  far  the  protectJoa  of  invaatius. 


or  olherwisa  in  furtfaeraaca  of  the 
purpoaaa  of  the  Act. 

IV.  Sottdtarioa  of  CxmmmrAa 

Interested  persona  ar«  mviled  to 
submit  written  data,  views,  and 
arguments  coficeming  the  foregoing, 
FVrsons  making  wntfpn  suhmissjons 
should  file  six  copies  thereof  with  the 
Secrpfary.  Securities  and  Flxchange 
ComrTTmaton.  450  Rftk  Street,  ^fW  . 
Wrtshinjjton.  IX!  20541?  Copies  of  the 
submission,  all  mhne^went  ammdmenfs 
all  wnften  slatemenis  with  rwfpert  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  atod  all  written 
communicatiuna  relating  lu  the  proposed 
nile  change  between  the  Commimau)!! 
and  any  person,  other  than  those  that 
may  be  withheld  hrm\  the  pvbhr  in 
accordance  with  the  pTrrvisinns  of  5 
r  S  C  5.52.  will  be  available  for 
inspection  btvS  copying  in  the 
(^(jmmnsion  8  F\iblic  Kt-ference  Room 
Cof>«^»  of  stirh  filing  will  also  be 
availatile  for  uispeclian  and  ct^pytn^  al 
the  pnncipal  office  of  the  NASD  All 
sidmiisHions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
hi-  Mthiniited  by  Marrh  22.  IIMM. 

For  the  (^Baaaaitm.  by  tbr  ntviston  (rf 

Markel  Rnjjvildtiim.  pumuHnl  lo  delesHlad 
aulhiinty    r  OT*  ax)  ,JIV  ,ila!|  l  Ji 

Dalfd   F»<hni«ry  T\    19flB 
lonathaa  C.  Katz, 
Secretary 

\VR  »<><.  m-A7m  Filed  l2»-9»  B:45  am| 
•■JJMQ  cooa  saw-a*-a 


IRaL  Mo.  IC-1M3t;  (ItS-aM*)) 

EBI  Sartaa  Trust,  at  at;  AppWcJtton 

Kft)njdr>  22.  19H8 

AQiNCv:  Secunties  and  Fjichanga 
Cununiasiun  1  StX^') 
ACnosK  Notice  of  Application  for 
F.Keniptton  ossder  th«  Inwatment 
Company  Ad  of  19441  ("IMO  Act"). 


Applicants.  Th«  i'JM  Flex  Fund  and 
FBI  Inlernutkiinar  Fund  of  EUl  Senes 
TruHi  (the  •Tmst'l.  EBI  Fquitv   Inc. 
1   KHr  Ffniity").  EB!  Income,  tnc  ('FBI 
Income    )  arui  EBI  C.iah  Maruigemant. 
Inc  1   KHrCjish") 

Rt-lFvnnt  1940  Act  Srrt inns- 
F.xemptioTi  rer^iipsted  under  sectmn  flfr) 
from  the  prTTistfrna  of  ^rrtiors  2(a)(32). 
Z\,\]\  V-,].  22|.  )  and  2-1'. i|  and  Rule  22c-1 
thereuaiier.  approval  requested  imder 
section  n(a) 

Summary  of  Application  Applicants 
seek  an  order  amending  an  existing 
order  (Investment  Company  Art  Release 
No   ItiJHJ,  FebniaP,'  23    \mB]  r^lwstinn 
Order")  which  pemutk  the  asaenamaitt 
and  waiver  of  a  conlinKant  deferred 


salef  load  (' CDSL").  and  approves 
certain  exchan^  prtvileget.  The 
amended  order  would  increase  the  time 
penod  durng  which  the  COSL  may  be 
imposed  from  30  months  lo  60  months 
and  charige  the  fomwla  of  the  CDSL  to 
reflect  the  additional  30  montba. 
DATU:  The  appiicaban  was  filed  on 
Aaniiat  3a  1968.  and  ameaded  on 
Decanber  10. 19ea  axxi  February  3  and 
1-.  IMBl 

Hfonnff  or  Sotificotion  of  Hpanmi  If 
no  haarinji  is  ordered,  the  applicatinn 
will  be  granted  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  rrotifted  if  a 
hearing  is  ordered  Any  retjnests  must 
be  received  by  the  SEC  by  5:30  p  m  .  on 
March  15.  1989  Request  a  hearinj?  tn 
wnting.  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  ^ssaes  yoti  corrtest.  Serve  the 
Applicants  wrth  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or.  for 
attorneys,  by  certificate.  Reqnesf 
notified  Hon  of  the  date  of  a  hearmg  by 
writing  to  the  Secretarj'  of  the  SFC 

AOOHesSCS:  Secretary.  SEC  450  Fifth 
Street  NW..  Washington.  DC  20649: 
Applicants.  Suite  500,  1315  Peachtree 
Strtiet  NEL.  AtUnU.  Georgia  30309. 

torn  Furmtcii  mfombation  contact: 

F'aul  |.  Heaney.  Financial  Analyst  (202) 
273-3420.  or  Bnon  R.  Thompson.  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

suPTLnreMTAinr  ntFomiATiON:  The 

following  is  a  summary  of  the 
flpplicaliorv  the  complete  apphcation  ia 
availaWe  for  a  fee  from  the  SFXTs  Public 
Reference  Branch  In  person,  or  thf 
SFCs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300] 

Applicants'  Repreaeotatioas 

F^ch  of  the  Applicants  is  registered 
under  the  1940  Act  as  an  opeo-end. 
diversiTed  management  investment 
company   CWESCO  Services,  Inc. 
(    Distnbutor")  serves  as  principal 
undervkTiter  for  each  of  the  Appiiranls. 
The  txifcting  Order,  which  ameiitied  two 
earlier  orders  iLnvestmenI  Company  Act 
Release  No  149ia  January  27.  isae  and 
Investment  Company  Act  Reiease  No. 
13780.  February  24,  19tU|  was  issued  oa 
behalf  of  Appliciints  and  any  additional 
senca  or  clattees  of  shares  Applicants 
may  offer  in  the  future  on  substantially 
the  same  basis  as  AppltcanU  now  (other 
than  F.m  Cash)  offer  theix  shares. 

2  .\ppli(  ants  DOW  reqaest  that  the 
KKiatmg  Order  be  tuaaaded  lo  increase 
the  time  penod  dunog  which  an  investor 
IS  retjuired  to  pay  a  CDSl.  from  30 


months  to  60  months  and  chan^  the 
formula  used  to  calculate  the  amount  of 
the  CDSL  to  reflect  the  additional  30 
months.  Applicants  will  continue  to 
apply  the  terras  of  the  CDSL  permitted 
m  the  Existing  Order  for  those  investors 
who  have,  or  acquired,  shares  of 
Applicants  prior  to  the  time  that  the 
terms  of  the  proposed  modifications  of 
the  CDSL  are  set  forth  in  tiie  current 
prospectuses  of  the  Applicants  and 
mailed  to  all  then  current  shareholders 
of  the  Applicants,  hi  addition,  the 
proposed  modificahons  of  the  CDSL 
would  not  effect  the  existing  exchange 
pnvileges  of  such  shareholders.  Existing 
shareholders  of  Applicants  were  not 
notified  by  way  of  Applicants' 
prospectuses  that  their  exchange 
privileges  were  subject  to  change.  To 
ensure  that  such  shareholders  would  not 
be  harmed  by  the  proposed  modification 
of  the  CDSL.  Applicants  agree  as  a 
condition  lo  this  application,  that 
existing  shareholders  who  were  not  on 
notice  of  the  fact  that  their  exchange 
pnvilege  was  subject  to  change  may 
continue  lo  exchange  their  shares  under 
the  original  terms  of  such  exchange 
privilege. 

3.  Each  of  the  Applicants  (except  EBI 
Cash)  distributes  its  shares  pursuant  to 
separate  plans  of  distribution  adopted 
under  Rule  12b-1  under  the  1940  Act 
(collectively.  "Rule  12b-l  Plans").  EBI 
Cash  does  not  presently  have  a  Rule 
12b-l  Plan  and,  thus,  shares  acquired  in 
EBI  Cash  are  not  in  and  of  themselves 
subject  to  a  CDSL. 

4.  According  to  the  application,  no 
CDSL  is  charged  on  exchanges  of  shares 
between  the  Applicants.  However,  if 
shares  of  any  of  the  Applicants  are 
acquired  as  a  result  of  an  exchai^e  of 
shares  from  another  of  the  Applicants 
and  the  .shares  tendered  ("Exchanged 
Shares  ")  are  subject  to  a  CDSL  such 
charge  will  carry  over  to  the  shares 
being  acquired  ("Acquired  Shares"). 
Any  CDSL  that  is  carried  over  to  the 
Acquired  Shares  is  calculated  as  if  the 
holder  of  the  Acquired  Shares  has  held 
those  shares  from  the  date  in  which  he 
or  she  became  the  holder  of  the 
Exchanged  Shares.  Acquired  Shares 
held  m  ElBl  Cash,  however,  which  are 
subject  to  a  CDSL  will  not  be  credited 
with  the  time  such  shares  are  held  in  EBI 
Cash.  Applicants  represent  that  in  order 
to  effectuate  the  proposed  modification 
of  the  CDSL  by  any  of  the  Applicants  it 
is  necessary  for  EBI  Cash  to  join  in  this 
application  for  an  amendment  of  the 
Existing  Order  so  that  all  of  the 
Applicants  may  be  able  to  collect  such  a 
CDISL  on  behalf  of  each  other. 

5.  Applicants  will  institute  internal 
monitoring  procedures  to  insure  that 


exchanges  are  made  at  the  request  of 
investors  and  not  for  any  broker's 
personal  gain.  Applicants  will  actively 
monitor  customer  complaints  and  will 
continue  to  be  alert  to  possible  abuses 
that  might  occur  regarding  the  exchange 
privileges.  The  Trustees  (A  the  Trust  and 
the  Board  of  Directors  of  EBI  Equity  and 
EBI  Income,  in  their  periodic  review  of 
the  Rule  12b-l  Plans,  will  consider, 
among  other  things,  the  effect  of  the 
CDSL  and  waivers  thereof.  The  Existing 
Order  covers  not  only  the  Applicants, 
but  also  any  additional  series  or  classes 
of  shares  the  Applicants  may  offer  in  the 
future  on  substantially  the  same  basis  as 
the  Applicants  now  (other  than  EBI 
Cash)  offer  their  shares.  Any 
subsequently  created  series  or  classes  of 
shares,  the  shares  of  which  are  issued 
and  sold  with  a  CDSL.  on  substantially 
the  same  basis  as  the  CDSL  applicable 
to  the  Applicants  will  utilize  distribution 
plans  under  Rule  12b-l  comparable  to 
the  Rule  12b-l  Plans  described  in  the 
application.  Such  distribution  plans  will 
comply  with  the  provisions  of  Rule 
12b-l  as  they  are  now  in  affect  and  as 
they  may  be  revised  in  the  future. 

6.  AppHcants  Mrill  limit  any  future 
offers  of  exchange  of  any  similar  series 
or  classes  of  shares  of  Applicants,  as  the 
case  may  be.  to  the  terms  and 
conditions  described  in  the  application. 
Applicants  will  notify  their  shareholders 
by  means  of  Applicants'  prospectuses  of 
the  fact  that  Applicants  reserve  the  right 
to  modify  or  terminate  the  exchange 
privilege.  Applicants  will  consider,  in 
connection  with  sales  literature  and 
advertising  that  refer  to  the  Applicants' 
exchange  privilege,  the  desirability  of 
disclosing  that  they  reserve  the  right  to 
modify  or  terminate  the  exchange 
privilege.  Applicants  will  notify 
shareholders  in  writing  at  least  60  days 
pnor  to  any  modifications  or 
termination  of  Applicants'  excha.nge 
privilege;  provided,  however,  tha«  the 
temporary  cessation  of  the  sale  of 
Applicants'  shares  under  extraordinary 
circumstances  such  as  when  the 
Applicants  are  unable  to  effectively 
invest  amounts  in  accordance  with 
applicable  investment  objectives, 
policies  and  restrictions,  or  the 
suspension  of  the  redemption  of 
Applicants'  shares  pursuant  to  section 
22(e]  of  the  1940  Act  and  the  Rules  and 
Regulations  thereunder  shall  not  be 
considered  a  modification  or 
termination  of  the  Apphcants'  exchange 
privilege.  Applicants  will  obtain  an 
amended  order  from  the  SEC  prior  to 
any  modification  [i.e.,  manner, 
frequency  or  basis]  of  the  Applicants 
exchange  privilege  in  a  manner  not 
described  in  the  application;  provided. 


however,  that  no  amended  order  wv^uJd 
be  requested  by  Applicants  if  they 
decide  to  terminate  the  Applicants' 
exchange  pnvilege. 

Applicants'  Legal  Analysis 

1   Applicants  assert  that  the  proposed 
amendment  of  the  CDSL  is  fair  and  in 
the  best  interests  of  their  shareholders. 
Applicants  have  determined  that 
expenditures  incurred  on  their  behalf  as 
a  result  of  investors'  purchases  would 
be  more  adequately  and  fairly  recovered 
among  all  shareholders  when  shares  are 
held  continuously  for  at  least  60  months. 
Accordingly,  extending  the  time  during 
which  shareholders  cannot  redeem 
shares  writhout  incumng  a  CDSL  will 
result  in  distribution  expenses  being 
more  adequately  allocated  among 
shareholders  on  a  more  equitable  basis. 
Under  the  proposed  amendment  to  the 
Existing  Order,  the  burden  of 
reimbursing  Apphcants  for  distritHition 
expenses  would  be  placed  on  a  more 
direct  basis  on  those  shareholders  with 
respect  to  which  Apphcants  (other  than 
EBI  Cash)  incurred  distribution 
expenses. 

2.  Applicants  assert  further  that 
granting  the  amendment  to  the  Existing 
Order  -equested  is  appropriate  and  in 
the  public  interest  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

Ai^cants'  Conditions 

If  the  requested  order  is  granted. 
Apphcants  agree  to  the  following 
conditions: 

1.  Applicants  will  comply  with 
provisions  of  proposed  Rule  6c-10  under 
the  1940  Act  as  currently  stated  and  as  it 
is  adopted. 

2.  Applicants  will  comply  with  the 
provisions  of  Rule  12b-l  under  the  1940 
Act  as  they  are  now  in  effect  and  as  it 
may  be  revised  in  the  future. 

3.  Applicants  will  comply  with  the 
provisions  of  Rule  22d-l  under  the  1940 
Act. 

4.  Apphcants  will  comply  wTth  the 
provisions  of  re\'i8ed  proposed  Rnle 
lla-3  under  the  1940  .Ad  as  it  is 
currently  stated  and  as  finally  adopted. 

5  Applicants  agree  that  the  exemptire 
relief  requested  does  not  cover  any 
person,  or  any  affiliated  person  of  such 
person  (or  any  affihated  person  of  such 
affiliated  person)  who  holds  Applicants 
out  to  the  public,  or  who.  directly  or 
indirectly,  causes  Applicants  to  be  held 
out  to  the  public  as  being  "No  Load"  or 
uses,  or  wha  directly  or  indir»»ctly. 
causes  the  use  of  terminology  that,  given 
the  context  and  presentation,  is  hkely  (o 
convey  to  investors  the  ubpression  that 
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no  (  hdPKPS  fur  ««lfii  or  promotional 
pxp»Ti»eH  ar«  imp<jsed  on  nhHre*  issued 
hy  Applicant* 

ft  Applicants  HKnM»  to  ptrmit  pxistin)) 
nhi:>'h<ililt'r»  whci  w»'r«"  nut  on  notice  of 
the  f*i(  t  thrtt  the  t-xi  htinj<e  pnvilej^e  whs 
suh)e(  t  to  chrtn^t"  to  continue  to 
ex.!  hrtn^p  their  «hrtr«8  under  the  ()n>(inHl 
terms  of  the  exchrtnjje  privilex*- 

Kir  th*-  ( .(irnmi»«iiin.  by  ttn>  Du'.ium  of 
!im-»tnieiit  M«nHHf"iiiftit    jMirtimi  !  lo 
.IcIrXMlfil  duthonly 
|(>n>ltuin  (•   katz. 

ll-K  [)<M.   nt^riO  Plied  2-2it-a».  S.46  am] 
MLUMO  CXXJC  W«*~«t-M 


NalC-1MS3:tn-21t1| 


Flr«t  FMtoraltot  Fund.  Inc.;  App4ic«tk>n 

Kifh)nirtry  Z.\    IHHH 

AQCMCy:  Swcunties  and  Exchange 
(.ommission  ("SK(r  ) 
ACnOM:  Notice  of  Application  for  an 
Order  under  the  Ifivestment  Qimpany 
Ai  t  of  \ma  (the  "Ift^)  Act"). 


Appln  lint  V\r%\  Kederalist  Fund.  Inc 

Rflt'vant  194(1  Ait  Sfct:u\H  S«?<;tion 
H(fl  and  Rule  8f-l  thereunder 

SurT}nuir\'  itf  Application   Applicant 
seeks  an  order  de<;lannx  that  it  has 
(  eased  to  l>e  an  investment  company 

f-'ilinfi  Ikjtf  The  application  was  filed 
on  Niivemt)er  8.  1B88  and  amended  on 
February  2.  19H9  and  Febniary  15.  19«H 

Htftinnfi  or  Notifnatnm  of  Hfiinn^  If 
no  hearing  is  onien?d,  the  application 
will  \m  ((ranted   Any  interested  person 
may  rm^uest  a  hearing  on  this 
applic^tum.  or  ask  In  he  notified  if  a 
hearing  is  orderwtl   Any  requests  must 
l)e  n'ceived  hy  the  SF(.'  hy  .S  3<)  p  m  .  on 
March  M.  19HH   Kecjuest  a  hearing  in 
writing,  giving  the  nature  of  ycjur 
interest,  the  reas(jn  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  re(}uest  either 
personally  or  hy  mail,  ami  also  send  i!  In 
the  Secretary  of  the  SF.d.  along  with 
priMif  of  service  hy  affidavit,  or   for 
lawyers,  by  certificate   Request 
notification  of  the  dale  of  a  hearing  by 
writing  to  the  S«'crelary  of  the  SFX', 

AOtXUIUaS:  Secretary   SF.C.  45()  Sth 
Street  NW  .  Washington.  DC  20549 
Applicant.  2965  Brandywine  Street  NW 
Washington.  DC  2tW()8 
won  FVHrracR  mtowmatiom  contact: 
Barbara  Chretien  Dar.  Staff  Attorney   at 
(202)  272-3022  or  Stephanie  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  OfTice  of 
Investment  C<jmpany  Regulation) 


Application,  the  complete  Application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  at  (800) 
231-3282  (in  Maryland  (301)  258-4300) 

AppUcanCs  R«pre«entationt 

1    Applicant,  a  Delaware  corporation 
and  unit  m\estment  trust,  filed  a 
Notificalion  of  Registration  on  Form  N- 
RA  on  April  4.  1971  and  a  Registration 
Statement  on  Form  N-8B-1  on  February 
29,  1972  under  the  1940  Act 

2.  Applicant  has  been  dissolved  under 
Delaware  state  law  Applicant  has  never 
made  a  public  offenng  of  its  securities 
and  does  not  propose  to  make  a  public 
offenng  or  to  engage  m  business  of  any 
kind 

J  Applicant  has  no  shareholders. 
debts  or  liabilities  as  of  the  time  of  Tiling 
the  application 

4  Within  the  last  18  months 
Applicant  has  not  transferred  any  of  its 
assets  to  a  separate  trust,  the 
beneficiaries  of  which  are 
secuntyholders  of  Applicant. 

5.  Applicant  is  not  a  parly  to  any 
litigation  or  administrative  proceeding 

6.  Applicant  is  neither  engaged  in  nor 
proposes  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs 

For  ihe  Commission,  by  the  Division  of 
Invettmcnt  Mitnagement.  under  delegated 
uulhority 
lofuthan  G  Kmtx. 
<t*<  rftory 

\VV.  Doc  aB-«711  Filed  2-2»-»  8  45  smj 
Mujsm  coo*  s«i*-«v« 


Following  IS  a  summary  of  the 
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S«tf-A«gutatory  Oganlratton*;  FINng 
of  Propo««d  Rul«  Chang*  by  th« 
PtitocMphIa  Stock  Exchange,  Inc^ 
Ratoting  To  tt>a  RaaponaibWty  to  Maka 
Tan-<Jf>  Markats 

J\irsuant  to  section  19<bl|l )  of  the 
Secuniies  F.xchan^^e  Act  of  19;i4  ("Act"). 
l.S  I!  SC  7Ss(b)(l),  notice  is  hereby 
given  that  on  F'ebruary  2,  1989.  the 
Philadelphia  Stock  Exchange.  Inc. 
(   HfLX"  or  "Fjichange ')  filed  witn  the 
S»ecuntie8  and  Exchange  Commission 
I  "Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
l>elow,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Ragulatory  Organizatioa's 
Statemanl  of  th«  Temu  of  Subatance  of 
tha  PropoMd  Rule  Change 

The  PHIJC.  pursuant  to  Rule  19b-4  of 
the  Act.  proposes  to  amend  PHIJC  Rule 
1033  and  amend  and  restate  PHLX 
Options  Floor  Procedure  Advice  A-11 
The  text  of  the  current  Advice  A-11  is 
proposed  to  be  withdrawn  and  replaced 
with  the  text  that  appears  below.  The 
text  of  PHLX  Rule  1033  is  proposed  to  be 
amended  as  follows  (brackets  indicate 
deletions,  italics  indicates  additions): 

Rule  1033(a).  All  bids  or  offers  made 
on  the  Floor  for  option  contracts  shall  be 
deemed  lo  be  for  one  option  contract 
unless  a  specific  number  of  option 
contracts  is  expressed  in  the  bid  or 
offer  A  bid  or  offer  for  more  than  one 
option  contract  shall  be  deemed  to  be 
for  the  amount  thereof  or  a  smaller 
number  of  option  contracts.  [The 
Exchange,  in  its  discretion,  may  require 
that  when  a  specialist  and/or  Registered 
Options  Trader  (  "ROT)  is  quoting  the 
best  bid  or  offer  in  certain  options 
series,  the  specialist  or  ROT  is 
responsible  for  ensuring  that  public 
orders  in  such  senes  are  filled  to  a 
minimum  depth  of  ten  contracts.  The 
Exchange,  in  its  discretion,  may  further 
require  that  a  specialist  or  ROT  is 
responsible  for  executing  public  orders 
in  certain  options  series  at  prices 
reflecting  the  maximum  quotation 
spreads  for  those  senes  even  where  the 
specialist  or  ROT  is  not  quoting  the  best 
bid  or  offer  in  those  series.]  The 
Exchange,  in  its  discretion,  may  require 
that  specialists  and  ROTs  be 
responsible  for  ensuring  that  public 
orders  are  filled  to  a  minimum  depth  of 
ten  (to)  contracts  at  the  best  quoted  bid 
or  o^fpr 

Rule  1033  (b)  through  (d)  No  Change. 

PHLX  Options  Floor  Procedure 
Advice  A-11   Responsibility  to  Make 
Ten  I'p  Markets 

Non-contingent  public  customer 
market  or  marketable  limit  orders  shall 
be  filled  at  the  best  market  price  to  a 
minimum  of  ten  contracts  by  floor 
traders  (/  e  .  specialists  and  ROTs)  in  the 
crowd,  as  follows: 

(i)  If  only  one  floor  trader  is  quoting 
the  availed  upon  best  bid  or  offer,  that 
floor  trader  is  responsible  for  providing 
a  fill  at  the  minimum  ten  contracts; 

(ii)  If  more  than  one  floor  trader  is 
quoting  the  availed  upon  best  bid  or 
offer,  and  their  combined  quote  size  is 
less  than  ten  contracts,  participation  for 
the  additional  contracts  needed  lo  meet 
the  minimum  ten  contract  requirement 
shall  be  decided  upon  by  agreement  of 
those  floor  traders  or  otherwise  divided 
proportionately  amongst  them; 


(iii)  If  the  availed  upon  best  bid  or 
offer  is  made  by  someone  other  than  a 
floor  trader  and  is  not  for  at  least  ten 
contract*,  participation  for  the 
additional  contracts  needed  to  meet  the 
minimum  ten  contract  requirement  shall 
be  by  the  floor  trader  at  the  next  best 
bid  or  offer  (whichever  the  case).  If  more 
than  one  floor  trader  is  quoting  the  next 
best  bid  or  offer,  participation  for  the 
additional  contracts  shall  be  decided 
upon  agreement  by  those  floor  traders  or 
otherwise  divided  proportionately 
amongst  them. 

Under  exceptional  circumstances  or 
for  good  cause  shown,  exemptions  from 
the  ten-up  requirement  may  be  granted 
for  a  trade  day  in  any  option  or  group  of 
options  by  two  floor  officials.  Any  such 
exemption  shall  be  in  writing  and  shall 
sel  forth  the  basis  upon  which  the 
exemption  is  granted. 

Advice  A-11  Fine  Schedule 

1st  Occurrence:  Warning 

2nd  Occurrence:  $50.00 

3rd  Occurrence:  $100.00 

4th  Occurrence  and  Thereafter  Sanction  is 

discretionary  with  the  Business  Conduct 

Committee 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  responsibility  to  make  ten-up 
markets  means  that  a  specialist  or  ROT 
must  ensure  that  pubUc  customer  orders 
are  filled  to  a  minimum  of  ten  contracts. 
This  requirement  is  intended  to  facilitate 
a  more  liquid  market  and  to  benefit 
public  customers  by  assuring  a  minimum 
size  of  orders  for  which  they  can  receive 
executions.  Previously,  the  Commission 
approved  SR-PHLX-«7-09  which  first 
imposed  a  requirement  on  specialists 
and  ROTs  to  make  ten-up  markets  under 
certain  circumstances.'  Under  the 
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'  See  Securities  Exchange  Act  Release  No.  24500 
(June  n,  1987).  S2  FR  23120  (June  17. 1987). 


current  Rules,  the  responsibility  to  make 
ten-up  markets  is  limited  in  that  it 
applies  only  (1)  to  the  nearest  expiring 
options  that  are  at.  just  in  and  just  out- 
of-the-money,  and  (2)  when  the 
specialist  or  ROT  is  quoting  the  best  bid 
or  offer  for  his  or  her  own  account. 
These  limitations  have  resulted  in 
confusion  among  PHLX  members  about 
when  and  to  which  option  series  Advice 
A-11  applies.  Also,  the  Advise  is 
incomplete  in  that  it  does  not  assure  a 
ten-up  commitment  if  the  best  bid  or 
offer  is  made  by  a  public  customer. 
While  the  ten-up  requirement  has 
certainly  benefitted  public  customers 
and  fostered  enhanced  competition  in 
PHLX's  option  markets  due  to  the 
aformentioned  limitations  of  the  Rule, 
such  benefits  have  not  been  fully 
realized.  Accordingly,  the  PHLX 
proposes  to  expand  the  reach  of  PHLX 
Rule  1033  and  Advice  A-11  to  every 
option  series  traded  at  the  PHLX, 
regardless  of  expiration  month  or  strike 
price.  Also,  it  is  proposed  that  if  the  best 
bid  or  offer  is  by  a  floor  trader(s)  {i.e., 
specialist  or  ROT),  then  he  (they)  is  (are) 
responsible  for  assuring  a  minimum  ten 
contract  execution;  and,  if  the  best  bid 
or  offer  is  made  by  one  other  than  a 
floor  trader  for  less  than  ten  contracts, 
then  the  floor  trader(s)  at  the  next  best 
bid  or  offer  must  ensure  the  balance  of 
the  ten  contract  minimum  at  the  best  bid 
or  offer.  In  this  regard,  if  the  balance 
must  be  filled  by  several  floor  traders,  it 
shall  be  done  so  as  agreed  upon  by  them 
or  otherwise  be  divided  propertionately. 
In  all  other  respects,  including  the  fine 
schedule  for  assessed  violations.  Advice 
A-11  is  substantively  unchanged. 
The  effect  of  this  proposed  rule 
change  would  be  a  rule  that  is  easier  to 
enforce  and  understand,  and  that  fulfills 
the  purposes  delineated  above. 
Particularly,  the  markets  in  the  out-of- 
the-money  and  further  out  term  option 
series  would  become  significantly  more 
liquid.  For  these  reasons,  this  rule 
change  has  been  proposed. 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  it  will  promote 
just  and  equitable  principles  of  trade, 
protect  investors,  and  promote  the 
public  interest  by  assuring  a  minimum 
ten  contract  execution  of  public 
customer  orders.  Additionally,  the  PHLX 
believes  that  the  proposal  is  consistent 
with  section  llA(a)(l)(C)[ii)  and  (iv)  of 
the  Act  in  that  it  will  promote  "fair 
competition  among  brokers  and  dealers" 
and  "the  practicability  of  brokers 


executing  investors'  orders  in  the  best 
mai^cet." 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  penod  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved, 

rV'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Station 
450  Fifth  Street  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  March  22, 1989 
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Fur  Ihi*  Commiitiun.  by  the  Uiviskjo  of 

Marknt  RejjuUluin  punuunt  lu  clel«i|atKi 

|ooalh«n  C  Katm. 

Swnfforv 

Datad  Frbruary  U.  10SB 
SlMn  K-HaflU. 
Atiitlanl  Swcmtory 
|KR  L><>c  mt-ATSa  Filed  l-2*-m.  AAi  ami 


SMALL  BUSINESS  AOMINISTHA'nON 
Region  IX  Advtaory  Counctt;  Pub8c 


Th«  US.  Small  Buainmt 
Adminiitratlon.  Region  IX  Adviaory 
Council,  located  in  the  neoRraphlcaJ  area 
of  Hotioluiu  wiU  hold  a  public  meeting 
at  IfcJO  ajn.  on  Thuraday.  February  23. 
lIMe.  at  tiM  Pnnce  Kuhio  Federal 
nuildmji.  300  Ala  Moan*  BouJevard. 
Conference  Room  iUXA.  Munolulu. 
(lawau  96860.  to  diacusa  luch  mdltera  «« 
may  be  preaented  by  m«mb«'ra.  ataff  tif 
the  US.  Small  FVimneaa  Ailministration. 
or  othera  prfsent 

For  further  information,  vvriip  or  call 
ChaHea  T  C.  l.um.  I7i»tn<;t  [)irf(  tor.  V  S 
Small  Buaine«»  .•Xdminiatrritinn.  300  Ala 
Moana  Boulevard.  RnofTi  221 1  H<»nolulu 
HHwail  9Q8S0.  aOH/MI-ZSW) 

Krbrunry  IS    ItWH 
iMiuMtta  M  raail 

\i  lirifi  Uirm:U>r  O^'wv of  AJvitor)  (  i'uni  fii 
\m  Doc   «e-472«  Fil«>d  2-2S  «  1145  ami 


Region  VI: 
PubMc 


Noglonal  executive  Boerd, 


The  U  &  Small  Buaieesa 
Adouniatratioo.  Ragion  VI  Rt^giooal 
F.xecuUvt  Board,  will  bold  a  public 
meeting  beginning  at  (HX)  a  m.  on  Fruidy. 
March  17.  lOSa  at  the  World  Trade 
Onter,  «2  Canal  Street  New  Orleana. 
Ujuiaiana  TmiO.  5O4/52»-i:*01.  to 
diacuaa  auch  mattera  aa  may  [^ 
preaented  by  member*,  ataff  of  the 
Small  Buainesa  Admlnlatraiton  and 
othera  preeent. 

For  further  Information,  wnle  or  call 
loaeph  Pena,  RegHmel  Admlniatrator 
U  S  Small  Bualneas  Admlnlatration. 
ma  King  George  DrtYe.  Bldg  C,  Oallaa. 
Texaa  ■'S235-SS«1,  n4/7B7-T«il 

Kahmary  10.  1080 
laannaMa  M.  Paul. 

Acting  DmnJoT,  OffiOH  ofAJvimtry  Ccmnci/i 
[hTL  Doc  8»-47a  PUad  J-JS-4tt  »Ai  aca] 


OCPAMTMENT  OF  TRANSPOfTTATION 
Federal  Awletlon  AdmMetratton 

(Smmmary  MoOce  Ne.  Pff-«»-7] 

Petition  for  Exemption;  Summary  and 
Dtspositlon 


Federal  Aviation 
Admuiistretion  (FAA).  DOT. 

ACnotc  Notice  of  petitions  for 
exemption  received  and  of  diapositiona 
of  prior  petitions. 

•USMNAirr  Pursuent  to  FAA  a 
rulemaking  provisions  governing  the 
applicatioa  processing,  and  duposition 
of  petitions  for  exemption  (14  CFR  Part 
11).  this  notice  contains  s  aummary  of 
certain  petitions  seeking  relief  from 
apecifled  requiremeata  of  the  Federal 
AviaUon  Regulationa  (14  CFR  Chapter  I), 
dispositions  of  certain  petiHona 
previoushy  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public'a  awnrrnpss  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  artivittea  Neither  publication 
of  thia  notice  nor  the  inclusion  or 
omission  of  information  in  the  siimmarv 
IS  intended  to  affect  the  lejjnl  strttiis  of 
Hiiy  petition  or  Its  final  disposition 
DATI:  Comments  on  peti'ions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  rereivetl  on  or 
before  March  21.  1<WW 

AOonasS:  Send  comments  un  any 
petition  in  triplicate  to   Federal  Aviation 
Admmiatration.  Office  uf  the  Chief 
Counsel.  Attn.  Rules  Docket  (AGC-IO) 
Petition  Docket  No.  .  BOO 

Independence  Avenue  SW  . 
Washington.  DC  20591 

pom  nmrymm  mrommATKm:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  In  the  Rules 
Docket  (ACX>10).  Room  915G.  FAA 
Headquarters  Building  (FOfi  lOA).  800 
Independence  Avenue  SW  . 
Washington.  IX:  20591.  telephone  (202) 
287-J13i 

This  notice  is  published  pursuant  to 
psre^vphs  (c).  (a|.  and  (g)  of  i  11  27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  l^rl  11 1 

la«««d  in  Wnafaington  1X3.  on  (anuary  M 
HaOl. 


UMI 


■  IT  C3^  XnJO-SlaMlll  (11 


Afrif»oj|»r.  Proitmw  Mann^mmtt  Staff.  Office 
of  the  Chm(  Oiun»«l 

Petitloas  for  Exemption 

Docket  No-  2S7» 

Pvtitioner  Ms.  Dorothy  Blevina 

Regulationa  Affected  14  CFTR  141.35(e) 


Description  of  Relief  Sought:  To  allow 
petitioner  to  be  designated  as  a  chief 
instructor  for  a  ground  school  course 
without  having  served  for  1  year  as  an 
instructor  in  a  certificated  pilot 
school 

Docket  No.  :7S7tl 

Petitioner  General  Electric  Company. 

Sections  of  the  FAR  Af^txted:  14  CFR 
21.325. 

Detcription  of  Relief  Sought  To  allow 
petitioner  to  use  an  alternate  method 
to  certify  the  airworthiness  of  Glass 
III  export  products 

Docket  No.:  7M2J. 

Petitioner:  United  States  Ultralight 
Foundation. 

Regulutiona  Affected:  14  CFR  103.1  (a), 
(b).  and  (e)(1). 

Description  of  Relief  Sought/ 
Disposition.  To  extend  Elxemption  No. 
4274.  as  amended,  that  allows 
individuals  authorized  by  the 
petitioner  to  operate  a  two-place 
powered  ultralight  vehicle  of  not  more 
than  350  pounds  empty  weight  fur  the 
purpose  of  flight  instruction. 
Kxemption  No  42?4,  as  amended, 
expires  on  February  2a.  1988. 

CfLWT.  February  W.  1989.  Exemption 
No  4274B 

Dockft  No.:  24515. 

Pvtitutner  United  Airlines.  Inc. 

Sect:,>ns  of  the  FAR  Affected.  14  CKR 
121  434(c)(l)(iii). 

Dvscnption  of  Relief  Sought/ 
Disposition.  To  allow  petitioner  to 
substitute  an  FAA -designated  pilot 
examiner  to  complete  the  observation 
of  an  initial  operating  experience 
(lOF)  flight  leg,  including  takeoff  and 
Idnding.  Thia  aubstitution  would  occur 
only  when  the  FAA  is  unable  to 
schedule  one  of  its  own  inspectors 
during  lOE 

DENIAL  February  10.  liMil  Ext-mption 
No.  5017 

Docket  No.:  25643. 

Petitioner  North  Amenciin  Airline 
Training  Group 

Sections  of  the  FAR  Af'ictid  Se^  !iun 
M. 37(a)  and  Part  63  A;jpen(li\  C. 
paragraphs  (a)(3)(i)  and  (iv)(t;)  and 

(iv)(fcV 
Description  of  Relief  Sought/ 

Disposition  To  allow  petitioner  to 

utilize  Boeing  727  training  vehicle  No. 

3/023  /24  in  iU  FAA-approved  Hight 

Engineer  Training  Program 
DENIAL  February  15,  1989.  Exemption 

.Mo.  5018. 
Docket  No..  25794. 
Petitioner  Mr  Fumio  Niwa, 
SectMOM  of  the  FAR  Affected  14  CFR 

61  3(M.  91  27  (a)  and  (b).  and  91.43(b). 
Description  of  Relief  Sought/ 

Disposition  To  allow  petitioner  to 


enter  U.S.  airspace  and  land  In  the 
United  States  after  attempting  a 
transpacific  solo  balloon  flight  in  a 
helium  filled  balloon  carrying  a 
pressurized  gondola. 

GRANT.  February  13,  1989.  Exemption 
No.  5016. 

Docket  No.:  25731. 

Petitioner  The  Experimental  Aircraft 
Association  and  the  Confederate  Air 
Force. 

Sections  of  the  FAR  Affected:  14  CFR 
Part  45. 

Description  of  Relief  Sought/ 

Disposition:  To  allow  aircraft  owned 
and  operated  by  petitioners  to  operate 
with  2-inch  markings  located  on  the 
sides  of  the  fuselage  under  the 
Horizontal  stabilizer  or  on  the  sides  of 
the  vertical  tail  surfaces,  instead  of  as 
is  presently  provided  under  §§  45.25 
and  45.29. 

GR.ANT.  February  16.  1989,  Exemption 
No.  5019. 

[FR  Doc.  89-4669  Filed  2-28-89;  6:45  amj 

MLLMO  COOC  4ai»-ia-M 


Airway  Sclenca  Grants;  Solicitation  for 
Proposals 

AQENCy:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  sohcitation  for  airway 
science  grant  proposals. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  authorized  by 
Pub.  L  100-457  to  solicit  competitive 
proposals  for  Airway  Science  (AWS) 
grants  from  accredited  4-year  public  or 
nonprofit  private  colleges  and 
universities  with  recognized  FAA  AWS 
Curriculum  programs.  The  FAA  expects 
to  award  most,  if  not  all,  of  an  available 
$1,000,000  in  the  form  of  grants,  to  a 
small,  select  number  of  these 
institutions  of  higher  learning.  Awards 
typically  will  range  from  $75,000  to 
$200,000  maximum. 

The  grant  awards  are  available  for  the 
purchase,  lease  with  intent  to  purchase, 
or  construction  of  academic  buildings 
and  associated  facilities  to  be  used  in 
conjunction  with  an  FAA  recognized 
AWS  curriculum.  In  no  event  shall  the 
total  Federal  share  of  any  AWS 
construction  project  exceed  50%  of  the 
cost  of  the  project.  In  addition,  funds 
may  be  used  for  nonexpendable 
instructional  materials  or  instructional 
equipment  to  be  used  in  the  actual 
teaching  of  the  AWS  curriculum.  No 
Federal  grant  funds  are  to  be  used  for 
salaries,  operating  expenses,  research 
and  development,  travel,  consultant 
fees,  indirect  costs,  office  supplies, 
automobiles,  aircraft  maintenance 
agreements,  printing  costs,  promotional 
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and  marketing  materials  or  equipment, 
general  purpose  parking  lots,  land, 
commercial  airport  facilities,  taxiways. 
runways,  or  any  project  in  support  of  a 
commercial  activity. 

FOR  FURTHER  INFORMATION:  Virginia 
Hancock  Krohn,  Airway  Science  Grant 
Manager,  Federal  Aviation 
Administration,  Office  of  Training  and 
Higher  Education,  AHT-30,  400  7th. 
Street  SW.,  NW  Plaza,  Room  PL-100, 
Washington.  DC  20590.  telephone:  (202) 
267-8003. 

DATE:  Closing  Deadline:  The  original 
and  five  copies  of  the  Proposal  from  an 
interested  institution  must  be  received 
by  the  FAA  by  either  mail  or  hand 
delivery,  no  later  than  June  16, 1989  (4:30 
p.m.  EST). 

Proposals  Submitted  by  Mail:  A 
proposal  submitted  by  mail  must  be 
addressed  to:  Federal  Aviation 
Administration,  Virginia  Hancock 
ICrohn,  Manager,  AWS  Grant  Program. 
Office  of  Training  and  Higher  Education, 
AHT-30,  NW  Plaza,  Room  PL-100,  400 
7th  Street  SW.,  Washington.  DC  20590. 

Applicants  are  encouraged  to  use 
registered  or,  at  least,  first  class  mail. 
Any  grant  application  received  after  the 
closing  date  of  June  16, 1989,  4:30  p.m. 
EST  will  be  treated  as  a  late  application 
and  not  considered  for  award  of  a  grant. 
Each  late  applicant  will  be  notified  if  its 
application  was  received  late. 

Proposals  Submitted  By  Hand  Carried 
Messengers:  A  proposal  that  is  hand 
delivered  must  be  taken  to  the  Federal 
Aviation  Administration  at  the  address 
listed  above.  The  office  of  the  Manager, 
AWS  Grant  program,  will  accept  hand 
delivered  proposals  between  the  hours 
of  8:30  a.m.  and  4:30  p.m.  (EST),  daily, 
except  Saturdays,  Sundays,  and  Federal 
holidays.  A  proposal  that  is  hand 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  the  closing  date. 

No  supplemental  materials  received 
after  the  application  deadline  date  will 
be  considered  unless  such  material  is 
specifically  solicited  by  the  Manager, 
AWS  Grant  Program.  Questions 
regarding  grant  management 
requirements  should  be  referred  to  the 
program  manager. 

Background 

The  FAA  is  engaged  in  a 
comprehensive  program  to  modernize 
the  Nation's  airway  system  to  meet  the 
challenge  of  aviation  growth  in  the 
coming  decades.  The  modernization 
program  is  reflected  in  the  agency's 
National  Airspace  System  plan  which 
takes  advantage  of  current  technological 
advances  to  increase  the  capacity  and 
efficiency  of  the  Nation's  airspace 
system  while  reducing  relative  costs  to 
the  Nation's  taxpayers. 


The  FAA  recognizes  the  increasing 
complexity  of  technical  and  managenal 
skills  that  will  be  needed  to 
accommodate  the  technological 
advances  in  equipment,  systems  and 
configurations  being  planned  and 
implemented  in  the  aviation  industry 
The  FAA  decision  to  sponsor  an  AWS 
curriculum  was  a  direct  result  of  an 
FAA  assessment  of  the  human  resources 
needed  to  realize  the  full  benefits  of  the 
forthcoming  airspace  and  airway  system 
modernization. 

Beginning  in  1982,  in  collaboration 
with  the  University  Aviation 
Association,  the  FAA  developed  and 
recommended  a  specific  college-level 
AWS  curriculum.  The  AWS  cumculum 
was  designed  to  satisfy  university 
academic  and  accreditation 
requirements,  be  easily  adaptable  to 
existing  aviation-related  programs,  and 
yet  allow  individual  educational 
institutions  the  option  of  offering  any 
number  of  the  five  areas  of 
concentration  according  to  their 
individual  resources  (48  FR  32490.  July 
15. 1983). 

The  five  areas  of  concentration  are: 
(1)  airway  science  management.  (2) 
airway  computer  science.  (3)  aircraft 
systems  management,  and  (4)  airway 
electronics  systems,  and  (5)  aviation 
maintenance  management.  Graduates  of 
educational  institutions  offering  FAA 
recognized  AWS  programs  are  eligible 
for  recruitment  by  the  FAA  in  one  of 
four  agency  career  fields:  Air  traffic 
control,  electronics  technology,  aviation 
safety  inspection  (general  aviation 
operations  and  maintenance),  and 
computer  sciences. 

The  FAA  has  recognized  32 
institutions  with  one  or  more  airway 
science  areas  of  concentration.  Their 
curricula  directly  support  FAA's  human 
resource  needs  by  producing  graduates 
with  the  necessary  knowledjje  and  skills 
to  pursue  aviation-related  technical 
careers  in  the  public  and  private  sectors. 

References  '~- 

Those  parties  interested  in  the  FAA's 
previous  AWS  activities  may  refer  to 
the  following  Federal  Register  Notices; 
48  FR  116872.  March  18, 1983,  (FAA 
proposed  AWS  curriculum 
demonstration  project  plan):  48  FR 
32490,  July  15,  1983,  (Office  of  Personnel 
Management  approval  of  the  FAA 
demonstration  project  final  plan):  49  FR 
22903,  June  1. 1984;  50  FR  37612. 
September  16, 1985;  and  52  FR  3195. 
February  2, 1987;  (notices  announcing 
the  competitive  criteria  employed  by  the 
FAA  in  selecting  the  AWS  grant 
recipients  under  the  previous  3 
solicitations). 


Mil 
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Th«  Airwrny  ^ciamam  C<aal 

■\iith<>ritv 

Vhm  huIk  itation  repff»«iil«  a 
( uniiiiurttion  nf  the  KAA  •  AWS  (imnl 
l*ronrnrn  This  progrum  fundi  prujectt  at 
*flf<  It'll  institutions  nf  higher  learnlns 
whii  h  hrtvp  tfvuifni  ed  «  cofnmitmenl  to 
<h»>  ni<fn(  y  s  AWS  curriculum  progrtim 
rhe  ){r«rit»  nrr.  duthortied  by  l\il)   L 
in(V-4.")7  An  amount  of  fl.aXl.OOO  is 
rtVHildhle  for  ({runt  awards  for  the 
pur'  hasp,  leanp  with  inlpnl  to  purt.hasp. 
or  conitrui  turn  of  acadsmic  buiJilin>js 
and  aisociatpd  facilities  to  be  ased  In 
coniuni  tion  with  AWS  curricula  In 
adilitlnn,  funds  may  be  used  for 
nonexpendable  instructional  matenuls 
or  Instructional  e<^uipment  to  be  us«d  in 
the  ai  tiMJ  teaching  of  the  AWS 
curruulum  Monies  are  not  available  for 
salaries,  operattrgj  expenses,  research 
and  development.  traveL  consultant 
fees,  indirnct  coats,  office  supplies, 
automobiles,  airrmfl,  maintenance 
ajjreementj.  prtnttng  coats,  promotional 
and  marketing  materials  or  equipment. 
Kenerail  purp<}se  parking  lots.  land. 
rommercMl  airport  facilities,  taxiways. 
runways,  or  any  project  m  supp<irt  of 
( ommerclal  activities 

EhfitbiLty 

HliRible  Inatltultons  muat  be 
arxTwdited  4- year  puMkc  and  non-profit 
( (illegea  or  uiuvenltles  In  the  United 
Stales  and  Ita  posaaaalona  To  be  eligible 
an  appltcani  Institution  must  have  an 
esl«bllah«d  PAA-r»co«n«t«d  AWS 
cuniculum  Ln  place  and  available  to 
ttudcnlB.  TTm  curricuium  must  have 
l>«'eii  iecoffnlz«d  by  the  Federal  Aviation 
Administrator  no  later  D«>c«inber  31 

Propoaal  Format  and  Coolant 

Hdch  AWS  grant  proposal  is  subject 
to  (he  prt)visions  of  apphcable  FAA 
regulations  and  OMB  Circulars  A-21.  A- 
7^.  A  ■««,  and  A- 111)  PropoaaU  should 
cunlain  the  fullowtng  infomiation  in  thu 
order  listed 

/   Cover  Shert 

Nwar  the  lop  of  ihe  Cover  She«'t.  type 
the  title    Airway  Scieiu^  Cranl 
l*n)po»ar     The  lej^al  nAtne  of  the 
proposf-d  «r>mte«  inslitulion.  its  mailmj< 
address,  and  FjnpUiyer  Identification 
Number,  as  assigned  by  the  Internal 
Kcvenue  Servict",  should  l>e  centered  on 
Ihe  ('ovtfr  Sheet    Fbe  n«mes.  titles,  and 
telephone  numbers  of  the  proposed 
Pro|e(  t  lJtre<;tc)r  and  of  an  offu  lal 
Muthonznd  to  sign  for  (he  proposed 
Krantae  insdtuluxi  shouUi  tw  typed  on 
the  lower  left  and  right  comers, 
renpei  lively   ui  the  Cover  Sheet    The 
Cover  Sh»>«t  of  one  (^opy  of  the  proposal 


muat  baar  (be  original  signature  and 
date  of  each  of  the  above  IndividuaLa. 
The  signature  of  the  authorized 
individual  signifies  institutional 

endorsement  of  Ihe  proposal,  cognizance 
of  the  eligibility  and  limitation 
recjuireTiienta,  and  a  commitment  to 
provide  the  specific  support  for  the 
propoaed  activities  in  the  event  the 
grant  la  made 

J  Stanciarxi  Fnrm  424 

Applicants  must  submit  Standard 
Form  424  (Rev   4— tt8).  application  for 
Federal  Assistanca.  with  the  grant 
proposal.  TTiis  form  may  be  obtained  by 
writing  to  the  Manager.  AWS  CJrant 
Program,  at  the  address  luted  above. 
ApplicatiL'na  with<iul  this  form  will  he 
il:.iQU(ii'ified. 

J  Tahh  nf  Contents 

A  table  of  contents  with  page 
numbers  must  be  included. 

4.  f*rofect  Summary 

A  conriaa  summary  of  the  proposed 
project,  including  a  statement  of  the 
goals  and  obfectives.  the  plan  to  achieve 
these  goals  and  objectives  and  the  long- 
term  bervefits  of  the  project  to  the 
institutional  and  national  AWS 
programs  la  required.  The  summary 
should  no<  exceed  two  (2J  double- 
spaced  typewritten  pages,  and  should  b>e 
written  ao  that  individuals  in  the 
aviation  cooununlty  can  understand  the 
basis  for  the  use  of  Federal  funds  to 
support  the  propoaed  project 

5  Narmtivf 

The  Narrative  should  be  clearly 
written  and  not  exceed  forty  (40) 
double-apaced  typewritten  pages  m 
length.  The  Narrative  should  contain  the 
following. 

(rt|  Inlnxiui  tMn 

The  introdiicUon  should  present  a 
hru'f  descnption  of  the  institution 
111!  lading  historical  background,  full 
lime  gruduate  and  utuiergraduate 
student  enrollment,  student  body  profile. 
l(>(.ation  (rural,  urban,  etc  ).  fields  of 
emphasis  and  degrees  awarded 

|bl  Background 

Ihe  NarTHt.ve  must  deacribf  the 
evolution  of  the  institution  s 
involvement  m  ihe  AWS  Program 
l)e»(  ribe  how  the  program  relates  to 
other  interdisciplinary  programs  m 
niiith.ematica.  suence  and  engineering. 
I  omputers  sciences,  management,  and 
other  aviation  science  programs 

(<  I  The  Existing  AWS  Program 

Vtiis  Narrative  must  include  a 
description  of  the  current  AWS  program. 


Information  mual  be  given  on  the 
recogrution  dates  for  each  area  of 
concentration,  number  of  full-time  and 
part  time  faculty,  average  teaching 
loads,  the  total  student  enrollment  in  the 
AWS  Program,  the  number  of  AWS 
declnred  majors  by  ac  ademic  year  by 
AWS  concentration  area,  minority  and 
female  statistics  by  AWS  concentration 
the  number  of  AWS  degrees  awarded, 
and  projection  of  student  enrollment 
and  expected  degrees  to  be  ainferred 
over  the  next  5  years.  Describe 
institutional  plans  to  attract  students  to 
the  AWS  program  including  minority 
and  female  recruitment  activities. 

An  institution  must  enclose,  with  the 
propoaal.  a  copy  of  the  official  course 
catalog  and/or  other  brochure(s) 
showing  the  AWS  course  offenngs  to 
students  during  the  1988-1989  academic 
year  Instjtutiona  whuh  do  not  submit 
the  atx've  information  will  he 
disqualified. 

(d)  Other  Aviation  Programs 

The  Narrative  must  include  a 
descnption  of  current  aviation  programs 
other  than  the  AWS  program.  Discuss 
how  the  AWS  program  interfaces  with 
the  other  aviation  programs.  Explain 
how  the  grant  project  will  support  the 
goals  and  objectives  of  the  entire 
aviation  program  at  the  institution. 
Provide  information  on  the  number  of 
faculty,  total  student  enrollment  by 
aviation  major  including  minority  and 
female  statistics,  number  of  degrees 
awarded,  projections  of  student 
enrollment  and  expected  degrees  to  be 
conferred  over  the  next  five  (5)  years. 
Discuss  activities  the  mstitution  has 
puraued  outside  of  AWS  in  suppv>rt  of 
aviation  education  at  the  collegiate 
level 

(e)  Project  Plan 

A  Project  Ilan  m  support  of  an 
in.stitution  s  recognized  AWS  pnigram 
must  be  prepared  that  sets  forth  Ihe 
goals  and  objectives  of  the  proposed 
grant  project  and  the  vanous  activities 
and  tasks  necessary  to  bnng  the  projpcl 
to  a  successful  conclusion  (An 
institution  may  present  only  one 
proposed  grant  project.  Proposals  which 
present  alternative  projects  or 
modifications  to  a  basic  grant  project 
will  hf  disqualified  The  plan  must 
include  time  schedules  for  performance 
with  appropriate  and  realistic 
milestones  relating  to  the  conduct  of  the 
project  The  Plan  should  descnt>e  the 
mechanisms  that  will  be  used  to  manage 
and  monitor  the  progresa  of  the  project 
Anticipated  progreas  reports,  advisory 
committee  meetings  and  similar  events 
should  be  described  Discuss  the 


relationship  of  the  proposed  grant 
project  to  the  goals  and  objectives  of  the 
overall  AWS  program  at  the  institution. 
Discuss  the  impact  of  the  project  upon 
the  institution's  current  AWS  program 
including  the  students.  AWS  programs 
at  other  institutions,  the  national  AWS 
program,  and  the  FAA. 

(f)  Institutional  Needs  in  Airway 
Science 

The  Narrative  must  identify  and 
discuss  the  institution's  needs  for  funds, 
faculty,  facilities,  equipment  and  other 
resources  in  terms  of  the  institution's 
goals  and  objectives  for  the  AWS 
program.  TTiis  should  include  a  realistic 
long  range  AWS  program  plan  and 
activities  the  institution  will  pursue  to 
meet  the  goals  and  objectives  including 
funding  from  souires  outside  of  the 
FAA.  The  role  of  th.  propiosed  project 
should  be  discuased  in  this  OHitext. 

(g)  Project  Personnel 

Identify  and  describe  the  relevant 
skills  of  those  individuals  who  have 
major  AWS  program  responsibilities. 
Information  should  be  provided  on  the 
number  of  full-time  and  part-time 
faculty,  average  teaching  loads,  and  the 
amount  of  time  each  person  is  required 
to  devote  to  the  AWS  program  must  be 
stated.  The  role  of  the  AWS  Program 
Director  is  particularly  critical.  The 
proposal  must  provide  information 
indicating  that  the  director  has  well- 
defined  responsibilities,  sufficient  time, 
and  adequate  academic  and 
institutional  authority  and  support  to 
effectively  manage  the  program.  The 
AWS  grant  project  director  must  be 
identified  with  a  discussion  of  relevant 
skills  in  relation  to  the  proposed  project 
and  the  time  to  be  devoted  to  the 
project. 

(h]  Evaluation  Han 

As  part  of  the  Narrative,  a  project 
Evaluation  Plan  must  be  outlined.  TTie 
purpose  of  the  Evaluation  Han.  when 
completed  at  the  close  of  the  project,  is 
to  permit  FAA  officials  and  other 
educational  and  aviation  specialists  to 
assess  whether  the  objectives  of  the 
project  have  been  achieved  and  the 
impact  of  the  project  upon  the  AWS 
program  at  the  institution,  other 
Institutions,  and  to  the  FAA.  The 
completed  Evaluation  Plan  should  give 
attention  to  the  enhanced  skills  and 
subsequent  occupational  marketability 
of  those  AWS  students  who  have 
benefitted  from  the  project.  The 
Evaluation  Plan  may  be  prepared 
entirely  by  institutional  staff  or  in 
collaboration  with  outside  consultants. 
I'he  results  of  the  completed  evaluation 
are  to  be  intruded  in  the  Final  Report. 


The  FAA  anticipates  that  FAA 
representatives  will  make  site  visits  to 
each  grant  institution  during  the  lifetime 
of  the  project 

(i)  Budget  Plan 

The  proposal  must  contain  a  Budget 
Plan  that  includes  a  detailed  itemization 
of  proposed  expenditures  according  to 
the  following  categories: 


Hem 


Feder- 
al 
dollars 


Per 

cent 


Norv 

Feoer-      Pen- 
at         csnt 
dollars 


(1)  Facilities ... 

(2)  Equipment. 

(3)  Matahais 

(4|Tiwrt' 

(5)  Consultant 


(6)  Omer  drect 
costs  ' _ 

(7)  Indrad  coala  ■ 


■  Costs  directt)r  ratated  to  grant  pruact  even 
though  not  quauned  lor  Federal  turxlin9  FAA  grant 
hirvis  rtmf  ontf  tm  dadteated  to  calegones  a  b.  and 
c  Eact)  krte  item  urxler  each  ol  Itw  above  calego- 
nes must  show  ttw  allocations  ol  exoerxMires  be- 
tween the  FAA  grant  funds  and  metc*iing  nsMutorv 
ai  funds  and/or  equwaleni  support  servicas.  The 
Booroe  of  matetwig  funds  must  be  ndKSted.  such  as 
irKhiStry.  institutional,  or  private  aource.  Oscuas  the 
crcurmtancas  unoar  wfuch  ttta  funds  are  aaooated 
to  the  grant  profed  In  no  event  8>ia«  the  total 
Federal  grant  funds  (MTMitad  lor  an  AWS  construc- 
tion profed  aiicaed  50%  of  •«  conatiwebon  cost  of 
ttw  proied  Matching  funds  irtdude  allowabte  project 
costs  (categonea  a.  b,  and  c)  whK^  are  rKurred  t>y 
the  sililuauii  or  ««  value  oif  avtond  controuaons. 
Budgets  wtticft  do  not  nduds  aa  itemBation  of 
axpentbiras  mV  te  otsguaMad  Budgets  vxAxtng 
conakucaon  actMbas  aMh  a  ganaral  coat  par  square 
foot  «)(  not  t>e  aoicaptad 


(j)  Equipment,  Facilities,  and  Materials 

The  Narrative  should  present  a 
detailed  discussion  of  the  Facilities, 
Equipment  and  Materials  for  which 
grant  award  funds  are  proposed  to  be 
spent  as  presented  in  the  budget.  This 
must  include  a  description  of  Ae  item. 
an  explanation  of  the  need  for  the  item, 
the  tentative  source  of  acquisition,  and 
the  time  table  and  method  (lease  to 
purchase,  purchase,  or  construction)  for 
acquisition.  Applicants  may  submit 
photographs,  architectural  drawings, 
site  plans  or  other  visual  representations 
that  would  aid  the  reviewing  panel  in 
assessing  the  relative  merits  of  the 
proposed  facilities. 

(k)  Other  Project  Costs 

The  institution  must  describe  the 
other  costs  included  in  the  budget  and 
explain  how  they  directly  relate  to  the 
grant  project 

Reporting  Requirements 

Until  the  proposed  project  is 
completed,  the  FAA  requires  that  each 
award  institution  prepare  an  annual 
Project  Report  not  to  exceed  twenty  (20) 
double-spaced  typewritten  pages  in 


length.  The  annua!  Project  Report  shall 
be  submitted  to  the  FAA  within  90  days 
of  the  close  of  each  fiscal  year  by  the 
award  institution.  The  report  should 
include  a  summary  of  project  progress. 
highlights  and  accomplishments. 
personnel  changes  and  a  status  report 
on  expenditures  and  account  balances 
for  each  of  the  line  items  presented  in 
the  proposed  Budget  Plan 

In  addition,  a  final  Project  Report 
shall  be  prepared  and  submitted  to  the 
FAA  within  90  days  of  the  project 
completion.  The  final  Project  should 
include  summaries  of  project  activities, 
accomplishments  and  Budget  Plan 
expenditures.  The  Report  must  contain 
the  completed  Evaluation  Plan 
described  above.  "Project  compiption" 
will  be  determined  by  the  FAA  in  terms 
of  the  proposed  project  goals  and 
objectives  and  will  occur  after  the 
principal  project  objectives  have  been 
achieved  and  the  swarded  funds  have 
been  expended. 

Local  Review  Statement 

The  proposal  must  have  attached  to  it 
a  statement,  signed  by  an  appropriate 
official  of  the  institution,  that  contains; 
(a)  An  endorsement  of  the  proposed 
project;  (b)  a  description  of  how  the 
proposed  project  supports  the  larger 
institutional  goals  and  objectives  m 
AWS;  and  (c)  a  commitment  to  provide 
the  institutional  resources  necessary  to 
meet  matching  fimd  obligations 
complete  the  proposed  project  maintain 
the  facilities  and  equipment  to  an 
acceptable  standard,  and  continue 
fmandal  support  for  the  AWS 
Curriculum  Program  after  the  grant 
funds  nave  been  expended. 

Proposal  Review 

Proposals  will  be  reviewed  evaluated, 
and  ranked  on  the  basis  oi  men!  bv  a 
panel  of  educational  and  avialin.n 
specialists  from  the  public  and  private 
sectors,  including  academia.  private 
industry  and/or  the  Federal  government. 
This  input  will  be  used  by  the  FAA  in 
the  selection  of  applicants  for  award  of 
the  grants.  The  awards  typically  will 
range  from  $75,000  to  $200,000 
maximum.  The  FAA  does  not  intend  to 
fund  all  proposed  projects  or  necessarily 
all  components  of  a  proposal  selected 
for  award.  The  agency  expects  to 
distribute  most  if  not  all  of  the 
$1,000,000 

Evaluation  Criteria 

The  evaluation  criteria  are  designed 
to  enable  the  reviewing  panel  and  FAA 
officials  to  effectively  evaluate  the 
relative  merit  of  proposals  submitted  m 
response  to  this  solicitation.  Each 
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[\]  The  Hppropruiti'nt'ns 


"ii-  pro|i'(  t 
urr.-!sl  AWS 


in  lernis  of  thf  .ns'i';.':.  >i 
pronrmn 

(Jl  The  ri'i.itionHlnp  Si<>;\M'rn  the  ijodis 
tind  otM>'<  ';\i's  of  Ihf  pirupiiHcd  priMi'<  t 
iiiul  lhos»'  of  'hi-  oviTull  .AWS  pronr.im 
Ii'  the  institution 

!  !)  rhe  «dt'ijurti  )  of  thf  in.stitutiondl 
rfSDun  es  for  m  hicvmjj  the  minis  and 
oti]e(  tives  of  the  proponed  project, 

\4\  l"he  effiH  tlveness  of  the  prt)tH>»*'d 
m«*chiinlsm  for  lh«  man4ifi«>m«nt  snd 
coordiriatiun  of  lh«  faculty, 
adnumstrutive.  facility.  kimJ  other 


institutujrial  resources  in  achieving  the 
Honln  and  ob)e<  tives  of  the  pmposed 
prioiM  t 

'  ;  I'ri'it'ct  mun<i)<ement  mechanisms 
th.i'  provide  for  the  effective 
,1  i.T.inistration  and  tec  hnical  directum 
iI  '.';>■  pr<i|ert.  inf.hidinjj  the 
I'l    i.^hment  of  spe(.ifii   projett  souls 
H.    !        ;r(  tivfs,  tinie  t.iiiles  for 
performance  and  niilt'st  ines  th-if  permit 
monitoring  of  the  proKrvss  of  the  pro|ecl 
and  t*":e  nie.iHiiri'mi'n;  of  its  overall 
effeclivene.SH 

(6)  Adeq'i.ite  inslituti^'nal  fiudxetinn 
and  other  fiscal  controls  that  aii  >w  for 
periodic  review  of  resource 
commitments  and  determinations  th.it 
expenditures  are  in  accordance  with  the 
l*ro|ect  Plan. 

(7)  The  identification  of  si>«nificant 
educational,  technical  and 
administrative  innovations  as  a  result  of 
the  yr.irt  profei  t  that  would  further  the 

ri  tt.ii'inient  of  the  institutional  and 
n.i';-  :..i!  kjMnls  Hnd  otijei  tives  for  the 
.•\V\  S  ;)rii><riini 
I  J.'i  points  nui».inuini  i 

|dj  [hiii^rt  /'\:n  The  fhidget  Plan  must 
suffi(  lently  detail  proposed 
expenditures  f'v  budjjet  category  and 
i,!ie  item  anti  show  the  allocation 
K.oween  srant  funds  and  institutional 
flir,(!^  ami  'or  eijui^alent  support 
servii  e»  The  budget  figures  should  b«* 
appriipnate  for  the  sikkIs  and  services 
beiiiK  procured  and  consistent  with  the 
p.'oiei  t  narrative  presented  elsewhere  in 
the  delect  (Man   (l.S  points  maximuml 

(el  A  </¥•<  tt'ii  hfnc'.is  The  benefits  of 
the  proposed,  project  to  both  the 
ii.stiUjiional  and  national  proyrams  will 
be  e\Hiualed  The  ri'Mewers  will 
oons.iier 

(1)  The  lon>j  term  henefits  to  the 
institution,  including  the  AWS  students: 

(J)  The  applicability  and  usefulness  of 
educational.  te(  hnu  .il,  and 
administrate  e  innosations  to  AWS 
programs  at  other  institutions  aiul  m 
other  instrui  thuwil  and  ncc  upational 
environ.Tients 

(3)  The  benef.'  <:'  'he  future  employers 
of  AW  S  pro>{r,irr.  .;- i!!,.a'es,  m(.ludin>j 
.1    :i  i'TT-oa    pr'^/i'e  ;n  iiistry  and  Feiieral. 
^'  I'e  and  l.oi   il  k;i 'vemmenl.s, 

,1     The  saoer-.t  benefits  to  the  FAA  «S 
!  .  'h  t.he  .AVNS  program  sponsor  of  the 
AWS  program  and  as  an  empUiyer  of 
the  xr.iduates 
(15  points  maximumi 

(0  Qualificatwr.s  i^^  Ki'y  Prmonnfl 
The  reviewing  panel  will  evaluate  the 
professional  qualifications  and 
experience  of  the  institutions  present 
AWS  personnel  and  other  key  officials 
who  will  b«  involved  in  the  prupoMKi 
AWS  grant  project  Particwlax  attention 
will  b«  given  to  the  AWS  Program 


Director  The  relationship  of  the 

qualifications  and  past  experiences  of 

these  individuals  to  the  goals  and 

objectives  of  the  project  will  be 

considered 

(10  points  maximum) 

(g)  Evi:i':ii:f,\>n  Plan  The  reviewing 
panel  will  consider  the  adequacy  of  the 
proposed  Fvaluation  Plan  in  assessing 
project  performance  and  the  impact  of 
the  project  '>ipon  the  exi.sting 
institutional  ,AW'S  program  and  the 
quality  nf  the  graduating  AWS  students. 
1 10  points  M<ix..'^num) 

Award  Date 

I  he  FAA  expe(  IS  to  announce  the 
institutional  rei  ipients  of  the  AWS  grant 
awards  by  Septemlier  30.  \'M9. 
Richard  E.  Cullon. 

Ai  Im^  Dirfi  .'.■.■■  (y*'\ c  t>'  Trvinmji  and  thjihtr 

l»»ue(i  m  V\  dshington,  IX^.  on  Fehruary 

[VR  Doc  «M-tfl-l  Filed  Z-2»m  8  45  am) 
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Radio  Tachntcal  Commission  for 
Asronauttcs  (RTCA);  Exscuttvs 
Commm««  Meeting 

Pursuant  to  section  10(h)(2)  of  the 
Federal  Advisory  Committee  Act  (F\ib. 
L  92-««.  5  V  S  C.  App  I),  notice  is 
hereby  given  for  the  Executive 
Committee  Meeting  to  be  held  March  17, 
1989.  at  the  .NASA  Goddard  Space  Flight 
Center,  Building  12,  Room  C-206. 
Greenbelt.  Maryland  20771,  commencing 
at  9  30  a  m 

The  agenda  for  this  meeting  is  as 
follows   (1 1  Chairman's  remarks  and 
introductions   (2)  approval  of  the 
minutes  of  n-.eeting  held  January  27, 
19«9;  (3)  Kk"(  utive  Director's  Report:  (4) 
Special  Committee  Activities  Report  for 
January  February  1989-.  (S)  Fiscal  and 
M<inagemenl  Subcommittee  Report:  (R) 
Search  C'ommittee  for  Executive 
Director  S'.u  cessor  Report.  (7) 
consideration  of  proposals  to  establish 
new  Special  Committees,  (HI  approval  of 
Special  Committee  142  Report. 
'.Minimum  Operational  Performance 
Standards  (MOPS)  for  .Mode  S  Aircraft 
Data  Link  Processor ".  and  (9)  other 
business 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  One  McPheraon  Square. 
1425  K  Street  NW..  Suite  50a 


Washington.  DC  20005;  (202)  662-0266, 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

IsHufd  in  Washington.  DC  on  February  22. 

Geoffrey  R.  Mdotyrs, 

A  cting  Designated  Officer 

[FR  Doc  89-4670  Filed  2-2»-e».  8:45  am) 
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Federal  Highway  AdmMstnitkMi 

National  Motor  Carrier  Advisory 
Committee 

aocwcv:  Federal  Highway 

Administration  (FTfWA)."DOT. 

ACTIOM:  Notice  of  public  meetings. 

summary:  The  FHWA  announces  that 
the  National  Motor  Carrier  Advisory 
Committee  will  hold  a  meeting  on  March 
21  and  22. 1989.  in  Washington,  DC.  at 
the  US.  Department  of  Transportation 
Headquarters,  400  7th  Street.  SW., 
Washington,  DC.  The  meeting  will  begin 
at  9:00  a.m.  on  both  days  in  Room  4200 
and  It  IS  open  to  the  public. 

The  agenda  will  include:  a  review  of 
initiatives  regarding  advanced  highway/ 
vehicle  technologies,  activities  regarding 
the  study  of  driver  fatigue,  programs  to 
address  the  dn\  er  shortage  problem, 
status  or  various  motor  carrier  safety 
regulations  as  well  as  the  reasonable 
access  regulations,  implementation  of 
the  Commercial  Drivers'  Licensing 
program,  the  progress  being  made  in  the 
review  of  the  future  of  the  highway 
program,  the  status  of  the  DOT  drug 
testing  program,  and  the  status  of 
legislation  affecting  the  motor  carrier 
industry.  Reports  and  recommendations 
will  also  be  presented  from  the 
Subcommittee  Chairmen 


In  conjunction  with  the  full  Committee 
meeting,  the  Subcommittee  on  Research 
will  meet  on  March  20,  1989,  to  discuss 
priorities  for  and  possible  additions  to 
FHWA's  motor  carrier  research 
programs.  This  will  be  the  first  meeting 
of  this  SubcoHunittee.  The 
Subcommittee  meeting  will  begin  at  9:30 
a.m.  in  Room  4200  of  the  U.S. 
Department  of  Transpiortation 
Headquarters,  400  7tb  Street  SW.. 
Washington.  DC.  This  Subcommittee 
meeting  is  also  open  to  the  public. 

A  second  Subcommittee  will  also  be 
meeting  in  conjunction  with  the  full 
Committee  meeting.  The  Subcommittee 
on  Government  and  Taxation  will  be 
meeting  on  March  20, 1989,  at  1:30  p.m. 
in  Room  4200  of  the  U.S.  Department  of 
Transportation  Headquarters,  400  7th 
Street,  SW.,  Washington.  DC.  The 
Subcommittee  will  be  meeting  to  discuss 
potential  recommendations  on  four 
points:  (1)  The  illegal  evasion  of 
payments  of  Federal  highway  user  fees. 
(2)  the  diversion  of  these  fees  for  non- 
highway  purposes.  (3)  exemptions  to 
these  fees,  and  (4)  the  desirability  of 
greater  uniformity  with  respect  to  the 
various  State  tax  and  operating 
regulations  which  motor  carriers  must 
observe.  This  Subcommittee  meeting  is 
also  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  S.  Toole.  Executive  Director. 
National  Motor  Carrier  Advisory 
Committee.  Federal  Highway 
Administration.  HOA-1.  Room  4218.  400 
7th  Street,  SW„  Washington,  DC  20590, 
(202)  366-2238,  office  hours  are  from  7:45 
a.m.  to  4:15  p.m.  ET.  Monday  through 
Friday. 

Issued  on:  February  23.  1989. 
Robert  E.  Farris, 
Federal  Highway  Administrator 
(FR  Doc.  89-4775  Filed  2-2&-f»,  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Assistant  Commissioner  (EP/EO) 
Employee  Plans  Ad  Hoc  Group;  Open 


The  first  meeting  of  the  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations)  Employee  Plans 
Ad  Hoc  Group  will  be  held  on  March  22 
1989  at  the  IRS  Atlanta  Service  Center. 
The  Service  Center  is  located  at  4800 
Buford  Highway.  Atlanta.  Georgia  The 
meeting  vnW  begin  at  8:30  am  on 
Wednesday.  March  22.  The  agenda  will 
include  the  following  topics 

Tour  of  Facility  for  Overviev*  of 
Service  Center  Operations  and 
Employee  Plan*  Return  Proces&ir\g 

Discussion  of  Employee  Plans 
Determination  and  Examination  of 
Programs. 

Discussion  of  Employee  Plans 
Technical  Issues. 

Due  to  the  Service  Center  s  security 
requirements  and  limited  conference 
space,  notification  of  intent  to  attend  the 
meeting  must  be  made  with  )ane 
Banievvicz,  Staff  Assistant  to  the  ^^ 

Assistant  Commissioner,  no  later  than 
March  13.  1989  Ms.  Baniev.icz  may  be 
reached  on  (2021  566-9204  (not  toll  free). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  Baniewicz.  Staff  Assistant  to 
Assistant  Commissioner  (EP.'EO),  (202) 
566-9204  (not  toll-free) 
Robert  I.  Brauer. 

Assistoni  Commissioner  IE! 

|FR  Doc  89-4"4e  Filed  2-28-8H  b  46  am) 
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Department  of  Labor 

Pension  and  Welfare  Benefits 
Administration 

Department  of  the  Treasury 

Internal  Revenue  Service 

Pension  Benefit  Guaranty 
Corporation 

29  CFR  Part  2520 

Employee  Benefits  Reporting  and 
Disclosure;  Final  Rule  and  Notice 
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DEPARTMENT  OF  LABOA 

Pension  and  Welfare  Baneftts 
Adminiatratlon 

29  CFR  Part  2520 

Annual  Reporting  and  Dtacloaure 
Requirements 

AOfMCY:  Pension  and  Welfdre  Benefits 

A(lmini»tr.(tu)n,  Dpp.irtmrni  of  Ijitior 
ACTIO**:  Kinal  nili' 


SUMMARY:  This  (l(u  <imi-iit  (  ontdins 
Hmcndnu'titi  to  Dt-partment  of  Labor 
iDepartnicnll  rexuliifuinn  rplating  to  the 
annual  ivportinx  requirements  under 
Cart  1  of  Title  I  of  the  F.niployee 
Kelirement  Ini  nnic  Sf(  iirity  Act  of  1974 
(KKISA)    In  part,  the  amendments 
r.ontdineil  in  this  dot  ument  are 
necessary  to  conform  to  revisions  to  the 
annual  return /report  furms  (Form  5.VKI 
Serie'i)  filed  hy  ddministratc)rs  of 
employee  pension  and  welfare  benefit 
plans  under  Part  1  of  Title  1  of  KKISA 

Other  amendments  i  (inlamed  in  this 
document  are  technical  revisions 
updating  the  regulations  to  reflect 
I  hanges  in  the  annual  reporliiij^ 
requirernfiits.  siniplifymx  the  remilatiors 
by  deleting  certain  portions  thereof 
which  are  duplicative  of  the  instructions 
to  the  Form  S.SflO  Series  and 
incorfJoratinR  address  correi  turns  to  be 
used  in  submitting  certain  do(  unients 
filed  with  the  Department 

The  amendmenta  will  affect  the 
financial  and  other  information  required 
to  be  reported  anil  disclosed  by 
employee  benefit  plans  filing  Form  55<)l) 
Series  reports  under  VurX  1  of  Title  1  of 
KKISA 

DATCS:  This  rej^ulation  is  effective 
laniiary  1,  WWH   The  amendments  are 
effective  for  reporting  for  plan  years 
beginning  ,i;i  or  after  lanuary  1    1>*H8. 
FOR  FURTHER  INFORMATKMI  COtTTACT: 
Konald  1)   Allen,  Pension  and  Welfare 
Henefifs  Adriunistralion,  I'  S 
Department  of  l^bor    Washington.  DC. 
(Ji)2|  S^i^STi  I  this  is  not  a  foilfree 
number! 

SUPPUMENTARY  INFORMATION:  Note: 
This  final  regulation  imposes  no  new 
mformaliiui  collection  requirement  in 
addition  to  the  information  collection 
requirement  associated  with  the 
submission  of  the  Form  S.VXI  Series 

A.  BaciiKiDund 

On  S«'ptemt)er  19  19W,  the 
Department,  in  con|un<  tion  with  the 
Internal  Revenue  S«'rvice  and  Pension 
Henefit  (Guaranty  C'orporation.  published 
m  the  Federal  Rai(istar  {M  FK  .)3!S4X)| 
proposed  changes  to  the  Form  S.SiXl 
Series.  On  January  2.  1467.  the 


Department  published  in  the  Federal 
Refiater  (52  FR  84|  proposed 
amendment!  to  the  annual  reporting 
regulations  (Part  2520  of  Chapter  XXV  of 
Title  29  of  the  Code  of  Federal 
Regulations)  which,  m  part,  were 
necessary  to  implement  certain  of  the 
proposed  changes  to  the  Form  5500 
Series  A  number  of  technical 
amendments  to  the  regulationa  were 
also  proposed  in  order  to  update  certain 
of  the  reporting  and  disclosure 
regulations,  as  well  as  to  eliminate 
duplication  of  information  also 
appearing  in  the  instnictions  to  the  Form 
S.'VJO  Series  The  Form  S.ViO  Series,  at 
modified  by  the  Agencies,  is  published 
in  the  same  separate  part  of  today's 
Federal  Register. 

The  amendments  published  on 
January  2.  1987.  were  proposed  to  be 
effective  for  reporting  for  plan  years 
beginning  on  or  after  January  1,  1087,  to 
coini.ide  with  the  implementation  of 
revisions  to  the  Funn  S.snO  Series  for  the 
m«7  plan  year  Subsequent  to  the 
publication  of  the  proposed 
amendments,  the  Department,  in 
coniunction  with  the  Internal  Revenue 
Service  and  Pension  Benefit  Guaranty 
Corporation,  derided  to  defer  forms 
revisions  to  the  1988  plan  year  filing 
cycle.  Accordingly,  the  amendmenta 
contained  herein  will  be  effective  for 
reporting  for  plan  years  beginning  on  or 
after  [anuary  1.  1988.  to  coincide  with 
forms  revisions  implemented  for  the 
1988  plan  year  Rling  cycle 

,As  discussed  in  more  detail  below. 
the  Department  received  only  three 
comments  relating  to  the  proposed 
amendments  to  the  annual  reporting 
regulations,  and  the  Department  has 
decided  to  adopt  those  amendmenta  in 
the  form  proposed,  except  as  otherwise 
noted. 

B,  Description  of  .\mendment8 

Sections  2520  103- 1  and  2520  103-2 

Section  2520  103-1  describes  the 
content  of  the  Form  5500  The 
Department  is  adopting  the  following 
amendments  to  i  2520  103-1    (1)  Amend 
paragraph  (a)(21  to  delete  the  reference 
to  4  2520  U)4b-ll    which  prescribed  the 
summary  annual  report  re(|uirementB  for 
plans  which  constitute  a  group 
insurance  arrangement   Section 
2520  104l)-ll  was  superseded  by 
t  2520  l(>tb-lU  pursuant  to  notice  in  the 
Federal  Register  (44  FR  19403)  on  Apnl 
.1   IS-H  (21  Amend  paragraph  (b)  to 
delete  references  to  specific  line  itema 
on  the  Form  5500  Senes  in  order  to 
avoid  future  regulation  amendmenta 
solely  to  accommodate  minor  item 
changes  to  the  forms  (3)  Amend 
paragraphs  (b)  and  (cj  to  add  a 


reference  to  Schedule  C,  the  proposed 
achedule  for  reporting  service  provider, 
trustee,  and  certain  service  provider 
termination  information  {see  revised 
Form  5500  Series  in  the  same  separate 
pert  of  today's  Federal  Register).  And, 
(4)  amend  paragraphs  (c).  (d),  and  (e)  to 
eliminate  references  to  the  Form  5500-K, 
which  was  eliminated  as  a  reporting 
form  for  plan  years  beginning  after 
December  31.  1983  (see  Internal  Revenue 
Service  Release  84-71.  [une  18,  1984).' 

Section  2520.103-2  descnbes  the 
contents  of  the  Form  5500  for  plans 
which  constitute  a  group  insurance 
arrangement,  as  defined  in  J  2520.104- 
43.  Paragraph  (b)  of  $  2520.103-2  is 
amended  to  eliminate  the  references  to 
apeafic  line  items  on  the  Form  5500, 
consistent  with  the  amendments  to 
J  2520  103-1 

Section  2520.103-6 

Section  2520.103-6  sets  forth  the 
definition  of  reportable  transactions  for 
the  Form  5500.  The  Department  is 
amending  paragraph  (b){l)(ii)  to  delete 
the  reference  to  a  specific  line  item  on 
the  Form  5500  Series 

Under  paragraph  (c)  of  S  2520  103-6,  a 
reportable  transaction  is  defined  as  any 
transaction  or  series  of  transactions 
involving  an  amount  in  excess  of  3 
percent  of  the  current  value  of  a  plan'a 
assets  '  The  Department  is  amending 
paragraph  (c)  of  $  2520.103-6  by  adding 
a  new  subparagraph  (c)(4)  which  raises 
the  threshold  for  reportable  transactions 
from  3  percent  to  5  percent  for  plan 
years  beginning  on  or  after  January  1, 
1988.  This  amendment  is  necessary  to 
Implement  the  increase  in  the  threshold 
for  reportable  transactions  from  3 
percent  to  5  percent  on  the  revised  Form 
5500  Scries  [see  in  the  same  separate 
part  of  today's  Federal  Register). 

The  Department  also  is  modifying  the 
examples  set  forth  m  paragraph  (e)  of 
I  2520,103-6  to  reflect  the  change  from  3 
percent  to  5  percent 

This  amendment  is  being  adopted  in 
accordance  with  the  authority  granted 
the  Secretary  under  sections  104(a)(3) 
and  110,  pursuant  to  which  utilization  of 
the  Form  5500  under  5  2520.103-1 
constitutes  a  limited  exemption  for 
welfare  plans  and  an  alternative  method 


'  Form  SSOO-K  wai  th*  Ri-lum/Reporl  of 
Employee  Benefit  Plan  for  Sole  Propnelor»hip«  ind 
Pirtnenhip*  TTie  Tax  K.<)uily  and  Fiacal 
H««pon»ihilit>  Act  of  1982  (Put)   L  97-248.  96  Slat 
S34  11982)1  repealed  moal  of  (tie  ipecial  limilaliotu 
and  retrnctioni  on  the  deai^  and  operation  of 
dieae  keoiih  plana  reaulting  in  iheae  plana  having 
(he  aoma  contntiulioti.  deduction,  and  veatinf) 
rt<juireiBanta  and  aimilar  coverase  requirementa.  aa 
otiMr  pUiw  Theae  plana  arc  now  required  lo  file 
tUhm  Form  5500-C  or  Form  S500-R 

•  St  aection  103{bH3)(HJ  of  ERISA. 


of  compliance  for  fkension  piana.  The 
findings  requrred  under  seclion  104(aK3) 
and  section  110  with  respect  to  the  use 
of  the  Form  5500  as  a  Hmited  exemption 
and  alternative  method  of  compliance 
are  discussed  below. 

Sectioa  2520. 103-10 

Section  2520.103-10  describes  the 
format  and  content  of  the  financial 
scherJoles  irtcbded  as  part  of  the  Form 
5.500  The  Depertment  re  amending 
5  2520.103-10  as  foHows:  (1)  Delete  the 
references  fo  specific  line  items  (e.g., 
item  22)  in  order  to  avoid  (he  necessity 
of  futHre  amendmerrts  to  the  reflations 
to  accommodate  minor  changes  in  the 
forms;  and  f2)  in  an  effort  to  elimmate 
duplicattoii,  delete  the  schedule  formats 
and  other  general  explanatory 
information  appearing  m  the  regulation 
which  also  appears  in  the  instnictions  fo 
the  forms.* 

The  Department  had  proposed  an 
amendment  fo  f  2520.103-10  that  would 
add  a  reference  to  the  Form  5500-0  to 
accommodate  a  proposed  change  to  the 
Form  5500-C  reqeiring  plans  with  26  to 
99  participants  to  file  a  schedote  of 
loans  and  leases  in  default  {see 
propoeed  revisions  fo  the  Form  5500 
Series,  51  PR  3^00).  Under  the  revised 
Form  5500  Series  being  adopted  by  the 
Agencies  [see  in  the  same  separate  part 
of  today's  Federal  Regietei).  ptans  fiHng 
the  Fann  SSOO-C  will  not  be  required  to 
file  a  sckedaie  of  bene  and  leases  in 
defanh.  Accordingty,  the  Department  is 
not  adopting  thia  amendment. 

Section  2520.104^1 

Section  2S2ai04-41  provides  a 
simplified  method  of  amual  repenting 
for  plans  with  fewer  than  100 
participants.  Para^aph  (c)(2)  of  that 
section  requires  administrators  of  Keogh 
plana  to  file  the  Form  S500-K.  Because 
the  Form  55a0-K  has  been  eliminated  as 
an  annual  reporting  form.  S  2520.104-41 
is  being  amended  to  delete  para^^ph 
(c)(2)  in  its  entirety. 

Sect/cm  2520.104b-W 

Section  2S2ai04b'10  seU  forth  the 
requiremeals  for  the  snmmary  annual 
report  and  prescribes  the  formats  for 
such  reports.  Included  as  an  appendix  to 
the  regulation  is  a  crosa-reference  guide 
which  corresponds  the  line  items  of  the 
summary  annual  report  formats  to  the 


*  For  cianTicatiOD  psrpoaem.  the  reKulatioti 
conlinuaa  te  apecify  certain  transactiona  wilh  ■ 

party  jn-iDlere»t  tiial  are  not  required  In  be  reported 
on  that  achedule  In  thia  re«pe«-C  it  sliould  be  noted 
that  alltMush  liM  iom  doe*  rM>«  require  the 
reporting  of  publicly  traded  aecunliea  traniactiont 
involving  a  party-in-lntereat.  auch  transactioiu  are 
not  fn  aS  caaet  exempt  fntm  the  prohibited 
tranaa  rttan  provMoru  of  lectioa  408  of  ERISA. 


line  ilema  on  the  Farms  5500  and  560O-C 
to  facilitate  completion.  Thia  document 
includes  a  revised  appendix  which  takes 
into  account  tke  changes  to  the  revised 
Form  5500  Series  being  adopted  by  the 
Agencies. 

Section  2520.104-46 

Section  2520.104-46  provides  a  waiver 
of  the  examination  and  report  of  an 
independent  qualified  peUic  accountant 
for  employee  benefit  plans  with  fewer 
than  100  participants.  This  section  is 
being  amended  to  delete  the  reference  to 
Form  5500-K  appearing  in  paragraph  (d). 

Address  Correctiona  to  Reporting 
RegvJatians 

Since  the  publication  of  many  of  the 
reporting  regulations,  the  Office  of 
Pension  and  Welfare  Benefit  Programs 
has  changed  its  name  to  the  Pension  and 
Welfare  Benefits  Administration, 
pursuant  to  Secretary  of  Labor's  Order 
No.  1-88.  In  addition,  the  agency  has 
changed  the  room  for  receipt  of 
documents  requited  fo  be  filed  under 
Title  I  of  ERISA  with  the  Department.  In 
order  to  facilitate  the  filing  and  receipt 
of  documents,  the  Department  is 
amending  the  following  sections  to 
provide  an  updated  address: 
§  §  2520.104-22(0];  2520.104-23{c); 
2520.01 4a-3(dJ.  and  2520.104a-4(c). 

C.  Discussim  of  Comments 

The  Department  received  three 
comment  letters  concerning  the 
proposed  amendments  to  the  armual 
reporting  regnfations.  Two  of  the  letters 
contained  comments  relating  to 
S  2520.103-8.  One  of  the  commentators 
suggested  that  raising  the  reportable 
transaction  threshold  from  3  percent  to  5 
percent  would  permit,  in  the  case  of  a 
plan  with  substantial  assets, 
transactions  involving  a  significant 
amount  of  assets  to  go  unreported.  The 
commentator  also  recommended  that 
the  dates  of  reportable  transactions  be 
required  to  be  reported.  The  Department 
recognizes  that  by  increasing  the 
reportable  transaction  threshold  from  3 
percent  to  5  percent,  certain 
transactions  heretofore  required  to  be 
reported  will  go  unreported.  However, 
the  Department  has  concluded,  on  the 
basis  of  its  enforcement  experience  over 
the  past  ten  years,  that  the  disclosure  of 
5  percent  transactions  will  enable  it  to 
identify  transactions  that  are  sufficiently 
large  to  suggest  that  fiduciary 
misconduct  may  be  involved  and, 
therefore  will  provide  adequate 
reporting  to  the  Department  For  the 
same  reason,  the  Department  believes 
that  the  5  percent  threshold  will  provide 
adequate  disdosm^  to  plan  participants 
and  beneficiaries.  It  is  also  noted  that 


the  5  percent  threshold  is  consistent 
with  the  threshold  under  generally 
accepted  accounting  principles  for 
identifying  "significant'  investments 
which  are  required  to  be  reported  on  the 
financial  statements  of  plans. 
Accordingly  the  Department  has 
deaded  to  adopt  the  5  percent  threshold 
criteria  for  reportable  transactions  The 
Department  also  has  decided  not  to 
require  the  dates  of  reportable 
transactions  to  be  reported  The 
Department  believes  that  sufficient 
infonnalion  concemmg  reportable 
transactions  is  required  to  be  reported 
Vkithout  transaction  dates,  to  appnse  the 
Department  and  plan  participants  and 
beneficianes  of  potential  abuses 
Moreover,  because  the  report  is  required 
to  be  filed  annually  the  specific  date  of 
a  particular  transaction  is  of  less 
significance 

The  other  commentator  recommended 
that  the  definition  of  a  reportable 
transaction  under  $  2520.103-6  be 
ameruied  to  exclude  the  following 
transactions  invoK-ing  pooled  separate 
accounts  maintained  by  insurance 
companies:  (a)  New  employer  deposits; 
(b)  transfers  between  pooled  separate 
accounts;  and  (c)  transfers  between 
general  assets  accounts  and  pooled 
separate  accounts.  The  commentator 
suggests  that  the  reporting  of  such  5 
percent  transactions  with  pooled 
separate  accounts  detracts  from  other 
transactions  that  should  be  reported.  As 
noted  by  the  commentator,  a  plan 
meeting  the  requirements  of  29  O-H 
2520.103-4  is  not  required  to  report  on 
its  annual  report  individual  transactions 
of  the  pooled  separate  account: 
however,  such  a  plan  is  required  to 
report  any  plan  transacboos  with  the 
pooled  separate  account,  including 
certain  reportable  transactions  irdar 
§  2520.103-6.  In  this  regard,  th- 
Department  notes  that,  while  J  252ai03- 
6  does  not  exempt  all  plan  transactioni' 
with  pooled  separate  accounts 
paragraph  (b)(2)(ti)(G)  of  that  section 
relati.ng  to  transactions  which  occurred 
pnoT  or  subsequent  to  a  reportable 
transaction  with  the  same  person  during 
the  plan  year,  does  significantly  reduce 
the  reporting  that  would  otherwise  be 
required.  TTie  Department  further  notes 
that,  pursuant  to  29  CFR  2520.103- 
ll(b)(2)(vil,  units  of  participanon  in  a 
pooled  separate  account  are  excluded 
from  the  definition  of  "assets  held  for 
investment    for  purposes  of  the  asset 
schedules  reqmred  to  accompany  the 
annual  report.  In  view  of  the 
aforementioned  reporting  exceptions 
and  the  adoption  herein  of  an 
amendment  increasing  the  reportable 
transaction  threshold  from  3  percent  to  5 
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percent,  the  Department  believes  thai 
ihe  rt*portinj)  of  new  employer  deposits, 
transft^rs  between  pooled  separate 
Hccuunts  and  transfers  between  general 
asset  accounts  and  pooled  separate 
accounts  does  provide  useful 
information  t  oncemin«  ba.sic 
transa(  tion.H  involving  p<i()led  separate 
accounts  without  imposinx  undue 
tiurdtns  on  ei'her  piftn  administrators  or 
insurance  companies  mamlaminK  such 
accounts 

Thf  third  rommentator  offered 
suRxentfd  <  h.inxcs  to  the  requirements 
of  i  .;.>jn  Ml  ')  rflrttinH  to  the  dirett 
filinv!    ''  '  'ini.-'inn  or  mi11»'(  tive  trust  ami 
.    r<\  ■ij-parate  account  mformcition  by 
uiiik.H  and  insurance  earners  with  the 
Department    The  Department  did  not 
propose  any  amen<imetitH  to  }  2.S20  lOfV- 
si.  accordingly,  the  su>o<''Htfd  i  hanKen  lo 
that  sei  lion  are  beyond  the  scope  of  the 
.innual  reporting  amendments  being 
adopted  herein 

1)   Departmental  Findings 

Fur  pur()iis>"(  of  Par!  1  of  Title  I  of 
KRISA    the  f;::nn  of  a  i ompleled  Form 
■'>,=>< X)  I  im  I  ici:  :i)<  the  report  of  an 
independent    ;iialified  put)lic  accountant 
and  any  rei^iiired  statements  and 
St  heduli"<    ''V  plans  with  UK'  or  more 
partii  ipanis  >  oimiitutfH  i  omphance  with 
the  liniiti-d  f^fiiiption  tin^i  iiltcmative 
method  of  i.m'.pliance  pn-ii  ribed  in 
paraKfiiph  |b)  of  }  ZSH)  HH    1 
promulxaled  in  ai  i  nnlani  >■  vMlh  the 
authon'y  ;<rnnted  ih.-  S.-,  rfi/tr\  of  Lat)or 
(the  S«'i.relar\|  under  sei  turns  ltma)(,)l 
and  no  of  KKIS.X 

Section  104(a)(3)  author. zes  the 
Secretary  to  exempt  any  welfare  plan 
from  all  or  part  of  the  rep<irtiiig  and 
disclosure  requirements  of  Ii'lf  I  of 
F.KISA  or  to  provide  simplified  reporting 
and  disi  losure.  if  the  Sci  rft.iry  finds 
that  sui  h  requirements  ,irf  found  to  t)e 
inappropriate  Section  no  prrmits  the 
Secretary  to  pres.  rib.'  f  t  p.^nsi  m  plans 


alternative  meth  (in 


;:i>;  w;tri 


any  of  the  reporlmx  and  dii  loiurt- 
requirements,  if  the  Secretary  finds  [I) 
That  the  use  of  the  alternative  is 
consistent  with  the  pnrpniiri  of  FRIS\ 
and  that  it  provides  m.I.-  ,\..\'f   Isi  iusur.' 
to  plan  participants  ,i;'.,l  tii'ni'fu  laries 
and  to  the  Secret,! r\     Ji  that  appln  tition 
of  the  statutory  reporting  an  1  disi  losure 
requirements  would  ini;rease  the  costs 
to  the  plan  or  impose  unreasonable 
administrative  burdens  with  respect  to 
the  operation  of  Ihe  plan  and  i.i|  that 
the  applii  iilion  of  Ihe  statutory  reporting 
and  disclosure  requirements  would  be 
adverse  to  the  interests  of  plan 
participants  in  the  agxref^ale  * 


As  reflected  in  the  reviged  Form  5500 
Senes  (see  in  the  same  separate  part  of 
today's  Federal  Reglater),  and  the 

amendment  to  5  2520  103-6,  raising  the 

threshold  of  reportable  transactions 
from  3  percent  to  S  percent,  a  number  of 
changes  are  t)eing  adopted  which  affect 
Ihe  information  rt-quired  to  be  reported 
and  (iisclosed  on  the  Form  5500  With 
regard  to  these  changes,  the  Department 
has  made  the  following  findings  under 
SCI  lions  110  and  lC>4(Hll.t)  with  regard  to 
the  utilization  of  the  revised  Form  5,500 
(and  statements  and  schedules  required 
to  be  attai  hed  to  the  Form  5.5<X1|  as  an 
alternative  method  (jf  c;ompliance  <ind 
limited  exemption  pursuant  to  29  CFR 
2520  10J-l(b) 

1   The  use  of  the  revised  Form  5.500  as 
an  alternative  method  of  comph.ince  is 
(■;onsistent  with  the  purposes  of  Title  I  of 
KRISA  and  provides  adequate 
disclosure  to  plan  participants  and 
beneficiaries  *nd  adequate  reporting  to 
the  Secretary  While  She  information 
required  to  be  reported  on  or  in 
connection  with  the  revised  Form  55<X) 
deviates,  in  some  respects,  from  that 
information  delineated  in  section  103  of 
the  Act,  the  information  essential  to 
ensunng  ade()uale  disclosure  and 
reporting  under  Title  1  of  FJ^ISA  is 
reijuired  to  be  included  on  or  as  part  of 
the  Form  5.VX)  as  revised.  With  r»>gard 
to  the  revision  to  the  definition  of 
reportable  transaction"  for  purposes  of 
the  Form  5.5<)()  to  include  only 
transai  tions  involving  amounts  in 
em  ess  of  5  percent  of  the  plan  s  assets, 
the  Department  believes  such  a  change 
will  assure  the  reporting  of  significant 
transactions  whu  h  may  reveal  fiduciary 
misconduct  whu  h  is  the  purpose 
underlying  the  3  percent  statutory 
requirement  in  section  103  The 
1  )ipiirtment.  on  the  basis  of  its 
experience  with  enforcement  cases  over 
the  past  ten  years  of  ERISA,  has 
concluded  that  disclosure  of  5  percent 
transactions  will  enable  it  to  identify 
transactions  that  are  sufficiently  large  to 
suggest  that  fiduciary  misconduct  may 
be  involved  '  F'or  the  same  reason.  Ihe 


*  I'lMlarr  ((mi  aulhorKy  uf  MittaMM  KMtaNJMAl  and 
IO«4aN}k.  dM  iUcraiAry  hM  prvacntMd  by  raguUdoa 


»  iimpliriad  amiual  report  for  p«niion  and  Mplfare 
plana  which  covvr  fmrr  than  IQU  participan'a 
(Form  iMO-T)  S^  Si  I  :f"K  iSH,  li>«-41    Purauanl  lo 
fh',«  nijlhonfy    fh*  Drpartmffnl  haa  madr  [  hMng«a  (o 
•hr  lUBS  Kurm  S.V)lV-.<     I'haa*  'hanH*a  arf  ()i>»(:nb«d 
In  \hr  pnan\tHr  a>  ( i<m(i«nying  ihr  putilit.alion  uf 
tha  lUBB  annual  r»p.ir'  forma   i  ■>«■  lh«    noIu:«a 
••<  liun  of  tiMlay  •  F««iaral  Kapmtmt  \ 

'  In  tha  intrraat  of  nfTii  lani  admlniatrttlon  of 
KSISA.  lh«  [)«partin«ni  hiaa  attamptvd  to  align  th« 
r«{<<jnin||  and  diacliiaun  r«quir«ro«nta  »h«r« 
poaailila   witl^  |«n«riil>  acc«pt«d  acuountinf 
pniiiiplfft   RwntnmffndatK>na  of  tlM  Employ** 
Brnafll  Plana  and  EKISA  SpKlal  ComiBin**  of  th* 
Anwncan  Inatitut*  of  C«mfl«d  Pnbbc  Aocoontanla 
in  cortcan  «nth  th*  PlnaiKtal  Aocountln|  H(and«rdj 
BiMrd  I  StalMunt  So  IS  mdicala  tkat  oBcWr 
fRMralljr  acoafHad  aooouattaf  prtMctpla*. 


Department  believes  the  5  percent 
threshold  will  provide  adequate 
disclosure  to  plan  participants  and 
beneficiaries 

2.  The  use  of  Form  5500  as  an 
alternative  method  of  compliance 
relieves  plans  subject  to  the  annual 
reporting  requirements  from  increased 
costs  and  unreasonable  administrative 
burdens  by  providing  a  standardized 
formal  which  facilitates  reporting, 
eliminates  duplicative  reporting 
requirements,  and  simplifies  the  content 
of  the  annual  report  in  general  The 
Form  5500,  as  revised,  is  intended  lo 
further  reduce  the  administrative 
burdens  and  costs  attributable  to 
compliance  with  the  annual  reporting 
requirements 

With  regard  to  the  change  from  3 
percent  to  5  percent  threshold  for 
reportable  transactions,  the 
Department  s  expenence  has  been  that  a 
3  percent  threshold  has  resulted  in  the 
reporting  of  information  which  is  not 
necessary  for  the  effective 
administration  of  ERISA.  Therefore. 
reporting  information  regarding 
transactions  involving  more  than  3 
percent,  but  less  than  5  percent  of  a 
plans  assets,  has  resulted  in  additional 
costs  and  unreasonable  administrative 
burdens  to  plans. 

3  Finally  taking  into  account  the 
above,  the  Department  has  determined 
that  application  of  the  statutory  annual 
reporting  and  disclosure  requirements 
without  the  availability  of  the  Form  5500 
would  be  adverse  to  the  interests  of 
participants  in  the  aggregate  The 
revised  Form  5500  provides  for  the 
reporting  and  disclosure  of  basic 
financial  and  other  plan  information 
described  m  section  103  in  a  uniform, 
efficient,  and  understandable  manner 
thereby,  facilitating  the  disclosure  of 
such  information  lo  plan  participants. 

With  regard  to  the  5  percent 
reportable  transaction  threshold,  the 
Department  s  expenence  has  been  that 
the  3  percent  threshold  tended  not  to 
reveal  abusive  cases  that  would  not 
otherwise  have  been  revealed  at  a  5 
percent  threshold  The  additional 
disclosure  of  information  regarding 
transactions  involving  more  than  3 
percent,  but  less  than  5  percent, 
therefore  only  provides  participants  and 
beneficiaries  with  information  of 
negligible  value  and  this  information  is 
often  voluminous,  especially  in  the  case 
of  larger  plans  The  Department  believes 
that  the  revised  5  percent  threshold 
should  provide  for  clearer  and  more 


tnvaataMoU  r«pr«*«ntln(  S  parcml  or  mora  of  ncl 
M*«t«  art  traat*d  u  "OfnlficaciL"  and  tbarcfor*. 
Biual  b*  rafiartwi  on  finaooai  tuiamfiU. 
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concise  reporting  of  those  transactions 
which  because  of  their  size  require 
closer  scrutiny. 

Further,  the  Department  has 
determined  under  section  104(a)(3)  that 
appKcation  of  the  statutory  reporting 
requirements  to  the  extent  that  the 
revisions  to  Form  5500  modify  them 
would  be  inappropriate  in  the  context  of 
welfare  plans  for  the  reasons  discussed 
above. 

RmpdMkaq/  Flndbilky  Act 

The  Department  has  determined  that 
this  refutation  wmid  have  no  significant 
economic  impact  on  small  entities.  In 
conducting  the  anatysis  required  under 
the  Regdatory  PlexibiHfy  Act,  it  is 
estimated  that  adoption  of  the 
amendmenta  to  the  annual  reporting 
regutatime — which  conform  to  the 
changes  being  made  hi  the  annual  report 
forms  (Form  S600  Series),  make 
additiooal  technical  corrections,  and 
eliminate  certain  duplicative  language — 
wiD  impose  no  additional  costs  on  small 
entities.  Tha  purpoae  at  these  revisions 
is  to  simplify  and  reduce  the  burden 
attributable  to  the  annual  reporting 
requirements, 

Execubva  Order  12291 

The  Department  has  determined  that 
this  regulalory  action  does  not 
constitute  a  "maior  rule"  as  that  term  is 
used  in  Executive  Order  12291  because 
tke  action  does  not  resuh  in:  an  annual 
effect  on  the  economy  of  $100  million:  a 
major  increase  in  costs  or  prices  for 
consitraerB,  individual  industries, 
government  agencies,  or  geographic 
regioas;  or  significant  adverse  effects  on 
competition,  enpioyment  investment, 
productivity,  iaiwvatioa  or  on  the 
ability  of  United  States-based 
enterprises  to  coHtpete  with  foreign- 
based  enterpriaes  in  domestic  or  export 
markets. 

Paperwork  Rednctton  Act 

The  amendments  to  the  annual 
reporting  regulations  inclode  revisions 
which  are  necessary  to  conform  the 
regulations  to  changes  in  the  annual 
report  form  (Form  5500  Series)  which 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (P.L  96-511),  The  approved 
information  collection  for  the  Form  5500 
Series  aimaal  report  is  assigned  control 
mtmber  IZKMXnc. 

List  of  Subfacts  fai  29  CFR  Part  2520 

Accountants.  Actuaries,  Disclosure 
requirements.  EaipU^ee  benefit  plans. 
Employee  Rctirenieal  Iiuxune  Security 
Act  Health  insurance.  Life  insurance. 
Pensions,  Pension  and  Welfare  Benefits 


Administratioa.  Reportmg  and 
recordkeeping  requirements. 

Fmal  Regulation 

For  the  reasons  set  out  in  the 
preamble.  Part  2520  of  Chapter  XXV  of 
Title  29  of  the  Code  of  Federal 
Regulations  is  hereby  amended  as 
follows: 

PART  2520— RULES  AND 
REGULATIONS  FOR  REPORTMG  AND 
DISCLOSURE 

1.  The  authority  citation  for  Part  2520 
is  revised  to  read  as  follows: 

AudMvity:  S«c«.  101. 102. 103,  IM.  10&,  106. 
110.  lllibM2}.  111(c).  and  505.  Pub.  L  93-'tOft. 
B8  Stat  a40-52  and  894  (29  U.S.C  1021-25. 
102&-31.  and  1135):  Secretary  of  Ubors 
Order  No.  27-74,  I3-7tS,  1-87,  and  Labor 
Maaagemenl  Services  Administration  Order 
No.  2-A. 

2,  in  §  2520.103-1,  para^aphs  (b)(1) 
and  (c)  are  revised  to  read  as  follows: 


§2520.103-1 
report. 


Coirtsfits  o(  tha  annuai 


(b)  *  •  • 

(1)  A  completed  Form  5500  "Annual 
Retura/Report  of  Employee  Benefit  Plan 
(with  100  or  more  participants]"  and  any 
statements  or  schedules  required  to  be 
attached  to  the  form,  including  Schedule 
A  "Insorance  Information."  Schedule  B 
'Actuarial  Information,"  Schedule  C 
"Ser\ice  Provider/Trastee/Service 
Provider  TermJnation  Information."  and 
the  financial  schedules  described  in 
i  25a0.103-ia  See  the  instructaons 
("What  to  File"  and  "Specific 
Instructions")  far  this  form. 
***** 

(c)  Contents  of  the  annua/  report  for 
plans  with  fiswer  than  100  participants. 
Except  as  provided  in  paragraph  (d)  of 
this  section  and  in  S9  2520.104-43  and 
2520.104a-0,  the  annua)  report  of  an 
employee  benefit  plan  which  covers 
fevrer  than  100  participants  at  the 
beginning  of  the  plan  year  shall  be  a 
completed  Form  5500--C  "Return/Report 
of  Employee  Benefit  Plan  (with  fewer 
than  100  participants),"  or  a  completed 
Form  5500-R  "Registration  Statement  of 
Employee  Benefit  Plan  (with  fewer  than 
100  participants),"  and  any  statements 
or  schedules  which  are  required  to  be 
attached  to  these  forms,  including 
Schedule  A  "Insurance  Information," 
and  Schedule  B  "Actuarial  Information." 
See  the  instructions  ("What  to  File"  and 
"Specific  Instructions")  for  these  forms. 

*         «         •         *         « 

3.  Section  252aiOS-l  is  hirthet 
amaoded  as  fallows: 


a  In  paragraph  {a)(2).  in  the  second 
sentence,  remove  the  words  "or 
8  2520.104b-ll.  • 

b.  In  paragraph  fb)(2](i),  in  the  second 
sentence,  remove  the  words  "listed  in 
columns  a  and  b  of  item  13  of  and 
insert  in  their  place  "required  to  be 
reported  on  the. ' 

c.  In  paragraph  (b)(2)(ii),  remove  tne 
words  "shown  m  item  14  of  and  insert 
in  their  place  "required  to  be  reported 
on  the." 

d.  In  para^aph  (b)(3),  remove  the 
words  "information  contained  m  items 
13  and  14  of  and  insert  in  their  place 
"assets,  liabilities,  income,  expenses 
and  changes  in  net  asset.s  as  requnrd  to 
be  reported  on  the. 

e.  tn  paragaph  )d),  remove  the  wordsi 
"Fonns  5500-C.  K.  or  R "  and  ins*rt  ir 
their  place  "Forms  5500-C,  or  R 

f.  In  paragraph  (e),  in  the  first 
sentence,  remove  the  reference  to  "5500- 
K." 

4.  Section  2520 103-2  is  amended  by 
revising  paragraph  fb)(l)  to  read  as 
follows: 

§  2520.103^2    Conlenis  ol  the  annuat 
rsport  tor  a  group  insurance  Sfran^ement 


(1)  A  completed  Form  5500  "Anrroal 
Return/Report  of  Emplovee  Benefit  Wan 
(with  100  or  more  participants) '  and  any 
statements  or  schedules  required  to  be 
attached  to  the  form,  including  Schedule 
A  "Insurance  Information  '  Schedule  C 
"Service  Provider /Trustee/Service 
Provider  Termination  Information."  and 
the  financial  schedules  described  in 
§  2520103-10  See  the  instructions 
("What  to  File"  and  "SpeafK 
Instructions")  for  tfMS  form 

•  *  *  «  * 

5.  Section  2520  103-2  is  further 
amended  as  follows: 

a.  In  paragraph  (bK2)(i),  in  the  second 
sentence,  remove  the  words  "listed  m 
columns  a  and  b  of  item  13  of  and 
insert  in  their  place  "required  to  be 
reported  on  the." 

b.  In  paragraph  (b)(2)lii).  renio-. e  ihe 
words  "shown  ui  item  14  of  and  insert 
in  their  place  "required  to  be  reported 
on  the." 

c.  hi  paragraph  (b)(3).  remov  e  the 
words  "inforraatioo  contained  in  items 
13  and  14  of  and  insert  in  their  place 
"assets,  habilities,  income,  expenses 
and  changes  in  net  assets  a.s  required  to 
be  reported  on  the." 

6  Section  2520.10^-6  is  amended  by 
revising  paragraph  ic)(ll  introductory 
text,  adding  paragraph  |c)t4).  and 
revising  parspaph  (e)  to  read  as 
follows: 
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I2U0.103-4     Ovftnltton  of  rsportaW* 
trvnttAcHon  foe  MinusI  rvtum/rvpov^ 

t  ■  ■  •  a 

((  I  Apftin  ati.'n   |1|  Kxcepl  as  provided 
in  pairagraph  fr)|4|  uf  this  section,  this 
provision  applies  to — 

|4|  For  pUn  years  tieHinninjj  on  or 
after  [anuary  1,  198a,  5  perceiil  shall  be 
iu()Btilutpd  for  3  percent  in  paragraphs 
li  )  (1)  and  (2|  of  this  sectiDn  for 
purposes  of  deternutiinn  whether  a 
tranHaction  or  series  of  transactions 
constitutes  a  reportable  tj-jm»4icljyn 
under  this  se(  lion 
■  •  •  ■         • 

|e)  ExunipifH  These  examples  are 
effet  live  for  reportmn  for  plan  years 
tieginninx  on  or  after  [anuary  1    198tt. 

(1)  At  the  beninninjj  of  the  plan  year 
XY/  pi. in  hri*  ID  percent  of  the  current 
v.i'ue  of  i!»  pi.iii  assets  invested  in  ABf' 
Loiiinii'ii  il.li  k    Hiiifway  through  the 
piiin  >e.ir    \\ /.  pun  hrtses  AUC"  (  oninMii 
•took  in  a  sinnle  transaction  in  an 
iimnunt  equal  to  8  percent  of  the  current 
V  1    .(•  of  plan  assets  At  about  this  time, 
X\ /.  plnn  also  purf  hases  a  commeri  lal 
(lev  eiiipmenl  property  in  an  amount 
eijual  to  B  pen  ml  iif  the  current  value  of 
plan  a»sei.i   I'lulcr  paragraph  |<  Klllil  of 
this  sec  lion    the  h  pen:ent  sto<  k 
transaction  is  a  reportable  traiisa(  tmn 
(.  ir  'he  plan  ye.ir  be(  ause  it  ex(  eed.s  S 
pen  enl  of  the  <  urrent  value  of  plan 
assets   The  H  peri  ent  land  transH(.tion  is 
aUn  reporl.ihii'  under  paragraph  |(,  |(  1  Ifi  I 
of  this  se<  tion  because  it  exceeds  5 
percent  of  the  current  value  of  plan 
assets 

i^l  Durinx  'he  plan  year  AAA  plan 
pur(  bases  a  commercial  lot  from  ZZZ 
corporation  at  a  cost  equal  to  2  percent 
of  the  current  value  of  the  plan  assets 
1  wo  months  later,  AAA  plan  loans  ZZZ 
(  or;)oration  an  amount  of  money  equal 
to  i  5  percent  of  the  current  value  of 
plan  assets   I'nder  the  provisions  of 
paragraph  {^  )|  1  )(nl  of  this  section,  the 
plan  has  engaxetl  in  a  reportatile  series 
of  Iransai  tions  with  or  in  con|unctiim 
with  the  same  person,  ZZZ  corporation. 
which  when  atyjreKrtted  involves  5  5 
percent  of  plan  assets 

'\^]  Dunng  the  plan  year  NMN  plan 
sells  to  {)(•<.)  corporation  a  commercial 
property  that  represents  3  5  pertent  of 
the  current  value  of  plan  assets   OPO 
simultaneously  executes  a  note  and 
mortjjaxe  on  the  purchased  property  to 
NMN  which  represents  3  percent  of  the 
current  value  of  plan  assets  Under  the 
provisions  of  paragraph  (clll)|ii|  of  this 
sei  tion.  NMN  has  engaged  in  a 
reportable  series  of  transactions  with  or 
in  conjunction  with  the  same  person. 
t)l-K)  corporation,  consisting  of  a 
simultaneous  sale  uf  property  and  a 


loan,  which,  when  aggregated.  Involves 
6.5  percent  of  the  current  value  of  plan 
assets 

(4)  At  the  beginning  of  the  plan  year. 
ABC  plan  has  10  percent  of  the  current 
value  of  plan  asseti  invested  equally  in 
a  combination  of  XYZ  Coiporation 
common  stock  and  XYZ  preferred  stock. 
One  month  into  the  plan  year.  ABC  sells 
some  of  Its  XYZ  common  stock  in  an 
amount  equal  to  2  percent  of  the  current 
value  of  plan  assets, 

(i)  Six  weeks  later  the  plan  st-lls  XYZ 
preferred  slock  in  an  amount  equal  to  4 
percent  of  the  current  value  of  plan 
assets   A  reportable  senes  of 
transactions  has  not  occurred  because 
only  transactions  involving  securities  of 
the  same  issue  are  to  be  aggregated 
under  paragraph  (r)(l)(iii)  of  this 
section 

(ill  Two  weeks  later  when  the  ABC 
plan  purchases  XYZ  common  stock  in 
iin  amount  equal  to  3  5  percent  of  the 
current  value  of  plan  assets,  a 
reportable  senes  of  transactions  under 
prtrHKrrt[ih  ((  :'  1  |(iiil  of  this  section  has 
o(  (  iirred    The  sale  of  XYZ  common 
Ntix.k  wo  ih  2  percent  of  plan  assets  and 
the  purchase  of  XYZ  common  stock 
worth  3  5  percent  of  plan  assets 
"Xgregate  to  exceed  5  percent  of  the 
total  value  of  plan  assets 

I'll  At  the  beginning  of  the  plan  year. 
Plan  X  purchases  through  broker-dealer 

Y  common  stock  of  Able  Industries  in  an 
amount  equal  to  8  percent  of  plan 
assets  The  common  stock  of  Able 
Industries  is  not  listed  on  any  national 
securities  exchange  or  quoted  on 
N.'XSUAQ  This  purchase  is  a  reportable 
transaction  under  paragraph  (c)(l)(i)  of 
this  section  Three  months  later.  Plan  X 
purchases  short  term  debt  obligations  of 
Charley  Company  through  broker-dealer 

Y  in  the  amount  of  0,2  percent  of  plan 
assets  This  purchase  is  also  a 
reportable  transaction  under  the 
provisions  of  paragraph  (cl(l)(iv)  of  this 
section 

(H)  At  the  beginning  of  the  plan  year. 
Plan  X  purchases  from  Bank  B 
certificates  of  deposit  having  a  180  day 
maturity  in  an  amount  equal  to  6  percent 
of  plan  assets  Bank  B  is  a  national  bank 
regulated  by  the  Comptroller  of  the 
Currency  This  purchase  is  a  reportable 
transaction  under  paragraph  |c|(l)(i)  of 
this  section.  Three  months  later.  Plan  X 
purchases  through  Bank  B  91 -day 
Treasury  bills  in  the  amount  of  0.2 
percent  of  plan  assets  This  purchase  is 
not  a  reportable  transaction  under 
paragraph  (c)(l)(iv)  of  this  section 
because  the  purchase  of  the  Treasury 
bills  as  well  as  the  purchase  of  the 
certificates  of  deposit  are  not  considered 
to  involve  a  security  under  the  derinition 


of  "securities"  in  paragraph  (b)(2)(ii)  of 
this  section. 

(7)  At  the  beginning  of  the  plan  year, 
Plan  X  purchases  through  broker-dealer 
Y  common  stock  of  Able  Industries,  a 
New  York  Stock  Exchange  listed 
security,  in  an  amount  equal  to  6  percent 
of  plan  assets.  This  purchase  is  a 
reportable  transaction  under  paragraph 
(c](l)(i)  of  this  section.  Three  months 
later.  Plan  X  purchases  through  broker- 
dealer  Y.  acting  as  agent,  common  stock 
of  Baker  Corporation,  also  a  New  York 
Stock  Exchange  listed  secunty.  in  an 
amount  equal  to  0.2  percent  of  plan 
assets  This  latter  purchase  is  not  a 
reportable  transaction  under  paragraph 
lci(l|(iv)  of  this  section  because  it  is  not 
a  transaction  "with  or  in  conjunction 
with  a  person"  pursuant  to  paragraph 
(b|(3)lii|  of  this  section, 

7  Section  2520,103-6  is  further 
amended  in  paragraph  (b)(l)(ii)  by 
removing  the  words  'on  line  13(h)  of 
Form  5.V)0  Annual  Return/Report"  and 
insert  in  their  place  'as  total  assets  on 
Form  5500  Annual  Return/Report.  ' 

8  Section  2520  103-10  is  revised  to 
read  as  follows: 

{2520.103-10    Annual  Report  FkMncM 
Sch*tlu**». 

(a)  General  The  administrator  of  a 
plan  filing  an  annual  report  pursuant  to 
29  CFH  2520,103-l(a)(2)  or  the  report  for 
a  group  insurance  arrangement  pursuant 
to  29  CFR  2520.103-2,  shall,  as  provided 
in  the  instructions  to  the  Form  5500 

Annual  Return/Report  of  Employee 
EJenefil  Plan  (with  100  or  more 
participants)",  include  as  part  of  the 
annual  report  the  separate  financial 
schedules  described  in  paragraph  (b)  of 
this  section. 

(b)  Schedules — (1)  Assets  held  for 
investment.  A  schedule  of  all  assets  held 
for  investment  purposes  at  the  end  of 
the  plan  year  (see  29  CFR  2520.10^11). 

(2)  Assets  acquired  and  disposed 
within  the  plan  year.  A  schedule  of  all 
assets  acquired  and  disposed  of  within 
the  plan  year  (see  29  CFR  2520.103-11). 

(3)  Parly  in  interest  transactions,  (i) 
Except  as  provided  in  paragraph 
(b)(3j(ii)  of  this  section,  a  schedule  of 
each  transaction  involving  a  person 
known  to  be  a  party  in  interest. 

(ii)  Do  not  mclude — 

(A)  A  transaction  to  which  a  statutory 
exemption  under  part  4  of  Title  I  applies; 

(B)  A  transaction  to  which  an 
administrative  exemption  under  section 
408(a)  of  the  Act  applies;  or 

(C)  A  transaction  to  which  the 
exemptions  of  section  4975(c)  or  4975(d) 
of  the  Internal  Revenue  Code  of  1954.  as 
amended,  applies. 


(4)  Obligations  in  default.  A  schedule 
of  all  loans  or  fixed  income  obligations 
which  were  in  default  as  of  the  end  of 
the  plan  year  or  were  classified  during 
the  year  as  uncollectible, 

(5)  Leases  in  default.  A  schedule  of  all 
leases  which  were  in  default  or  were 
classified  during  the  year  as 
uncollectible, 

(6)  Reportable  transactions.  A 
schedule  of  all  reportable  transactions 
as  defined  in  §  2520,103-6, 

9,  Section  2520,104-22  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  2520. 1 04-22    Exemption  from  reporting 
and  disctosure  requirements  for 
apprenticeaMp  and  training  plans. 

•  •  •  •  « 

(c)  Filing  Address.  The  notice  referred 
to  in  paragraph  (a)  of  this  section  shall 
be  filed  with  the  Secretary  of  Labor  by 
mailing  it  to:  Apprenticeship  and 
Training  Plan  Exemption.  Pension  and 
Welfare  Benefits  Administration.  Room 
N-5644.  U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW..  Washington. 
DC  20210.  or  by  delivering  it  during 
normal  working  hours  to  the  Division  of 
Reports.  Office  of  Program  Services. 
Pension  and  Welfare  Benefits 
Administration.  Room  N-5644.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington.  DC. 

10.  Section  2520.104-23  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

s  2520. 1 04-23    Altemattve  mettKxt  of 
compMance  for  penaion  plana  for  certain 


(c)  Filing  Address.  Statements  may  be 
filed  with  the  Secretary  of  Labor  by 
mailing  them  addressed  to:  Top  Hat  Plan 
Exemption,  Pension  and  Welfare 
Benefits  Administration.  Room  N-5644, 


U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210.  or  by  delivering  it  during 
normal  working  hours  to  the  Division  of 
Reports,  Office  of  Program  Services 
Pension  and  Welfare  Benefits 
Administration,  Room  N-5644.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW..  Washington,  DC, 

•  *         •         •         . 

n.  Section  2520.104-41  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  2520. 1 04-4 1  Simplified  annual  reporting 
requirements  for  plans  witti  fewer  tttan  100 
participants. 

•  •         •         •         • 

(c)  Contents.  Tlie  administrator  of  an 
employee  pension  or  welfare  benefit 
plan  which  covers  fewer  than  100 
participants  shall  file  a  Form  5500-C 

"Return-Report  of  Employee  Benefit 
Plan  (with  fewer  than  100  participants)."' 
or.  as  appropriate,  a  Form  5500-R 

"Registration  Statement  of  Employee 
Benefit  Plan  (with  fewer  than  100 
participants),"  in  the  manner  prescirbed 
in  §  2520.104a-5. 

12.  Section  2520.104-46  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§2520.104-46    Waiver  of  examination  and 
report  of  an  Independent  qualified  public 
accountant  for  employee  plans  with  fewer 
ttian  100  participants. 

•  •        *        •        • 

(d)  Limitations.  (1)  The  waiver 
described  in  this  section  does  not  affect 
the  obligation  of  a  plan  described  in 
paragraph  (b)  (1)  or  (2)  of  this  section  to 
file  a  Form  5500-C  or.  as  appropriate, 
Form  550Q-R  and  all  schedules  called  for 
therein.  See  §  2520.104-41, 

(2)  This  section  does  not  apply  to  a 
plan  which  elects  to  file  an  Annual 


Return/Report  Form  55ct0  pursuant  to 
§  2520,]03-:(d), 

13,  Section  2520,104a-3  is  amended  by 
revising  paragraph  (dj  to  read  as 

follows 

§2520  104a-3    Summary  plan  deacnptton. 

*  •  ■  •  ■ 

(d)  Filing  .Address.  The  summary  plan 
description  shall  be  filed  with  the 
Secretary  of  Labor  by  m.ailing  it  to  SPD. 
Pension  and  Weifare  Benefits 
Administration,  Roorr.  N-5644,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington.  DC  20210.  or 
by  delivering  it  during  normal  working 
hours  to  Room  N-5644,  U  S  Department 
of  La'bor.  200  Constitution  Avenue  .\W.. 
Washington.  DC, 
•         *         «         *         • 

14  Section  2520  104a-4  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§2520.104*-4  Material  modifications  to 
the  plan  and  changes  in  plan  description 
information. 

«  *  •  •  • 

(c)  Filing  Address.  The  summary 
description  of  material  modifications  to 
the  plan  and  changes  in  the  information 
required  by  section  102(b)  shall  be  filed 
with  the  Secretary  of  Labor  by  mailing  it 
to  SMM,  Pension  and  Welfare  Benefits 
Administration,  Room  N-5644,  US, 
Department  of  Labor.  200  Constitution 
Avenue  KW..  Washington.  DC  20210,  or 
by  delivering  it  during  normal  working 
hours  to  Room  N-5644.  US,  Department 
of  Labor,  200  Constitution  Avenue  NW.. 
Washington.  DC, 

§2520.104l>-10    [Amended] 

15,  Section  2520  104b-10  is  amended 
by  revising  the  Appendix  summary 
annual  report  cross-.'^eference  guide  as 
follows: 


APPENDIX— The  Summary  Annual  Report  (BAR)  Under  ERISA  a  Cross-Reference  to  the  Annual  Report 


SAR  Item 


10 

11 


Kund«Q  arrangamenl.. 
Total  p>lan  expenses. ,, 
Adrranntrative  expenses.. 

Benefits  prnd „ 

Other  expense* _ 

Total  participants 

Value  of  ptwi  assets  (net): 

a  End  o(  plan  year _ 

b  Begwwig  ol  plan  year 

Char»ge  m  net  assets „ 

Total  ncome 

a  Employer  contrtulwns 

b  Emptoyea  oonlrtxitxxis 

c  Gams  (losses)  from  sale  of  assets.. 

d  Eamngs  trom  rivestiiiems 

Total  msuranoa  premMm* 

FurxSng  daHctarxY 

a  Defined  benefM  plan* 

b  Defined  ootWt)unon  plans...-. 


Form  5500  line  items 


12, 


11  & 

35h 

35g  colb 

35e(iit)  coi.b  .„ 

3M.. 

7(f). 


351 

35k 

351  minus  35it _ 

35d 

35a(J)(A)  &  3Sa(ii)  H  wpkcable.. 
35a(i)(B)  &  3Sa(i)  if  applicable.. 

35bOv)co(.b _ 

35b(i)G  col.b,  35br«>B  col.b,  35t>riii).  35b(v).  &  35t)<vO 
35e(ii)  or  total  of  Sch*  A  Part  II.  item  5(b) 


Sch  8.  Item  9m  or  lOh.. 
15b(iii) 


Form  5500-C  Ime  items 


11  &  12 

31| 

3lh 

31g(ii)  cot  b 

31i 

7(aKii) 

soil  colb 

30l>  cd  a 

30k  cd  b  minus  cd  a 

311 

3la(J)  &  31(b)  if  wphcabie 

31a(n)  &  31b  If  applicable 

31d 

310 

Total  ot  Schs  A.  Pan  II  item  5(b) 

Sch,  8.  Item  9m  or  lOh, 
15b(iii) 


8ft30 
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Av'ftMii.*     Tnt  SuMMAPt  A^•^KJAi  MtPt>«T  |SAB)  u«iD€R  ERISA  A  C«os5- Reference  to  t>«  Annual  Report— Cooftooed 

Form  550O-<;  »w  »nm» 


SAW 


f~o»«r»  4600  Ina  i 


a    W«<*w«  Plan 

2    Toiai  r«i«iinc«  pramcjnv         ._ 

A    t  nrl  otf  p*v  ^mm  

«   t  iimrrem    rvMrtjuBura 

1    ^««'>ax^»  'f   fn    *vvi»mn"H""*^ 


*"  S<(M  A  Pwl  I   nam  7m 

A.I  ^.  na  A  Pan  iii   riM  oi  aarn  He 

A.I  '"-r^  A  P«fi    li    tarr  M4^<i       .... 

A«  S<n»  A  Pari    n    item  9b<M 


S    '  >tai  titar  ••(><•<«••• 

t.  A^t'wuatrimi  anparaaa- 

10.  B«n«Ms  p«Kl  


Mi 

i^  ..  -■ 

>V  -rtnm  >»<• „__________. 

35<J  --  

35a<iNA)  A  3S«4K)  i«  b(>i>)>  atm-     

Tiili'^"  1  I'.*;"'  ''  rttx*"  at'»"      . 


All  Scfw  A  Part  I  nwn  ?a 

All  Scfm.  A.  Pan  in.  lotaJ  o<  «wn  «c 

AH  Strvs   A   Pan  in  *an\  Mlivl 
AJI  Sk.ri*    A,  Par  '■'.'.    terr  ^xiv) 

10*  .rw  b 

<0h  cxna 

J"  *  ,  d  t  "'ipus  .a  i 

.i'l 

I 'all';  4  '"t:  I*  «pcisjtf»e 

3la<ii  *  ■»■|^  ><  appfcrawe 

aid 


'v« 


I'.f 


it«<au  ooLk- 


.31) 
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DEPARTMENT  OF  THE  TREASURY 

DEPARTMENT  OF  LABOR 

Pension  and  Watfare  Benefits 
Admintatratlon 

PENSION  BENEFIT  GUARANTY 
CORPORATION 

RavMon  of  Annual  Infonnatlon 
Return/ Raports 

AOEMCIES:  Department  of  the  Treasury, 
Department  of  Labor,  and  Pension 
Benefit  Guaranty  Corporation. 
ACTION:  Notice  of  adoption  of  revised 

forms. 


SUMMARY:  This  document  contains 
revised  annual  return/report  forms 
(Form  5500  Series)  filed  by 
administrators  of  employee  pension  and 
welfare  benefit  plans  under  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended  (ERISA),  and 
the  Internal  Revenue  Code  of  1986  (the 
Code).  The  revised  forms  affect  the 
financial  and  other  information  required 
to  be  reported  and  disclosed  by 
employee  benefit  plans  filing  the  Form 
5500  Annual  Return/Report  of  Employee 
Benefit  Plan  (with  100  or  more 
participants).  Form  5500-C  Return/ 
Report  of  Employee  Benefit  Plan  (with 
fewer  than  100  participants).  From  5500- 
R  Registration  Statement  of  Employee 
Benefit  Plan  (with  fewer  than  100 
participants),  and  the  statements  and 
schedules  required  to  accompany  the 
forms  (collectively,  the  Form  5500 
Senes).  The  Form  5500-EZ  is  not 
included  as  part  of  this  publication. 
EFPacnve  date  The  revised  forms  are 
effective  for  plan  years  beginning  on  or 
after  Jannary  1, 1988. 
FOa  FURTHER  mFORMATION  CONTACn 
George  M.  Holmes,  Jr.  or  Ronald  D. 
Allen,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  (202)  523-8515,  for  questions 
relating  to  fiduciary,  prohibited 
transaction,  bonding,  ser\'ice  provider, 
financial  and  insurance  information 
items. 

Mark  O'DonnelL  Employee  Plans 
Technical  and  Actuarial  Division, 
Internal  Revenue  Service.  (202)  566- 
6395,  or  George  Basta.  Tax  Forms, 
Internal  Revenue  Service,  (202)  566- 
3895.  for  questions  relating  to  financial 
and  qualification  (e.g..  discrimination, 
participation,  vesting,  minimum  funding 
standards,  distributions)  information 
items. 

Emerson  Beier,  Pension  Benefit 
Guaranty  Corporation,  (202)  778-8851. 
for  questions  relating  to  information 
items  involving  Title  IV  of  ERISA. 


The  telephone  numbers  given  above 
are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATKNC 

1.  Background 

On  September  19. 198a  the  Internal 
Revenue  Service,  Department  of  Labor 
and  Pension  Benefit  Guaranty 
Corporation  (the  Agencies)  published  in 
the  Federal  Register  (51  FR  33500)  a 
notice  of  proposed  revisions  to  the  Form 
5500  Series.  Written  comments  were 
soUcited  from  interested  members  of  the 
public  on  the  Agencies'  proposed 
revisions  to  the  forms.  Pursuant  to  the 
same  September  19, 1986  notice 
appearing  in  the  Federal  Register,  the 
Agencies  also  held  a  public  hearing  on 
October  22, 1988  for  the  purpose  of 
allowing  interested  parties  the 
opportunity  to  present  oral  testimony, 
and  written  comments,  on  the  proposed 
forms  revisions. 

Upon  consideration  of  the  written 
comments  and  the  record  of  the  public 
hearing,  as  well  as  the  Agencies' 
respective  administrative  and 
enforcement  informational  needs,  the 
Agencies  have  decided  to  adopt  the 
Form  5500  Series  contained  in  this 
notice  for  plan  years  beginning  on  or 
after  January  1, 1988.' 

II.  Overview  of  Forms  Revisions 

The  following  is  a  summary  of  the 
major  changes  to  the  1987  Form  5500 
Series  which  are  being  adopted  by  the 
Agencies  for  plan  years  beginning  on  or 
after  January  1. 1988. 

A.  Form  5500 

The  Form  5500  is  filed  by  employee 
benefit  plans  with  100  or  more 
participants.  In  addition  to  eliminating  a 
number  of  information  items  and  making 
certain  format  and  item  numbering 
changes,  changes  to  the  Form  5500 
include:  (1)  A  request  for  CUSIP  number, 
if  one  has  been  assigned  to  the  sponsor 
of  a  single  employer  plan  or  plan  of  a 
controlled  group  of  corporations  or 
common  control  employers  (item  le);  (2) 
the  expanded  utilization  of  check  boxes 
and  identifier  codes  to  allow  more 
specific  plan  characteristics  information 
(items  6. 11  and  12);  (3)  with  regard  to 
collectively  bargained  plans,  a  request 
for  the  six  digit  labor-management 
disclosure  file  number(s)  utilized  by 
sponsoring  labor  organization(s)  in  filing 
LM-2  or  LM-3  (item  13b):  (4) 


'  For  purpoaea  of  Title  I  of  ERISA,  the  filing  of  the 
Form  5500  Senea.  in  accordance  with  inatrucUoiu 
thereto,  by  the  admuuatrator  of  the  plan  constitule* 
compliance  with  the  limited  exemption  and 
alternative  method  of  compliance  preaoibed  in  29 
CFR  i  2520  1(»-1.  promulgated  in  accordance  with 
the  authonty  granted  the  Secretary  of  Labor  owier 
secuona  l(M(aM3)  and  110  of  ERISA. 


modifications  to  the  financial 
statements,  which  include  a  more 
detailed  break-out  of  administrative 
expenses,  limiting  the  reporting  u?  parly 
in  interest  investments  by  increasing 
reliance  on  the  disclosures  m  the 
accountant  s  report,  consolidated 
reporting  of  interests  in  common/ 
collective  trusts,  master  trusts,  pooled 
separate  accounts,  registered  investrr.pnl 
companies,  and  103-12  investment 
entities,  and  changes  which  are 
intended  to  more  closely  conform  !ht- 
reporting  of  financial  information  wcih 
FASB  standards  (items  34  and  35)  (51 
raising  the  payment  threshold  for  the 
reporting  of  service  provider  information 
to  $5,000  in  a  plan  year  (item  28a):  (6) 
the  reporting  of  service  pro\nder 
information,  trustee  information  and 
accountant/actuary  termination 
information  on  Schedule  C  |a  new 
schedule  for  the  1988  plan  year);  !"]  a 
requirement  that  a  terminated 
accountant  and  actuary  be  fumisbeJ  d 
copy  of  the  reported  reasons  for  the 
termination  and  a  notice  of  their  nght  to 
send  comments  to  the  Department  of 
Labor  (the  noMce  is  set  forth  in  the 
instructions)  (item  28f  and  Schedule  C); 
(8)  an  increase  in  the  threshold  for 
reportable  transactions  from  3  percent 
to  5  percent  (item  30d):  and  (9)  a  new 
question,  designed  to  ensure  compliance 
with  the  required  distribution  rules, 
asking  if  the  plan  has  received  transfers 
or  rollovers  with  respect  to  a  participant 
who  has  attained  age  70^2  (item  17). 

B.  Form  5500-C 

The  Form  5500-C  is  required  to  be 
filed,  at  least  ever>'  third  year,  by  plans 
with  fewer  than  100  participants.  In  the 
two  intervening  years.  Form  5500-C 
filers  may  file  a  Form  5500-R  in  lieu  of 
the  Form  5500-C.*  In  addition  to 
eliminating  certain  information  ilerris 
and  making  certain  numbenng  and 
format  changes,  changes  to  the  Form 
5500-C  include:  (1)  A  request  for  the 
CUSIP  number,  if  one  has  been  assigned 
to  the  sponsor  of  a  single  employer  plan 
or  plan  of  a  controlled  group  of 
corporations  or  common  control 
employers;  (2)  the  expanded  utilization 
of  check  boxes  and  identifier  codes  to 
allow  more  specific  plan  characteristics 
information  (items  6, 11  and  12);  (.jj 
changes  to  the  statements  of  assets, 
liabilities,  income  and  expense;  (41 
elimination  of  service  provider 
termination  information  (1987  Form  18a. 


''  Certain  one-participaol  prniion  benefil  pluit 
rt-quirwi  lo  file  annual  return*  under  the  Internal 
Reve.nuc  Coda,  but  not  under  Title  I  of  ERISA,  am 
satisfy  the  fihrjg  repuiremenli  by  filing  the  Form 
5500-EZ.  rather  than  the  Form  5500-C  and  Form 
5500-R. 
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t)  HHiJ  ("1   |S)  climmHtion  iifcontrm.t 
adfTtiiiislrHlDr  informrtlion  |1987  Form 
18<1).  (6)  »»limmHlion  nf  party  In  interest 
lran»«(  turn  «(  ht'dule  (ISfl?  Form  item 
I4a)  and  C)  elimination  of  listing  of  all 
fiducianeg  {^m?  Fjim  Z:\] 

C  Ft>rm  55<Xt-H 

rhe  Form  55<X)-R  ma>  b*-  filed  in  lit-u 
of  the  Form  550O-("  by  plans  wilh  fewer 
than  UK)  participants  for  those  plan 
years  for  which  a  Form  5.'iOO-(;  is  not 
required  to  !)<•  filed.  The  ma|or  r.hanKes 
lo  thf  Form  55<KVR  inrhide   (DA 
requirement  that  certain  basic  financial 
information  he  reported  concemm«  the 
plan.  I  e  .  total  assets,  liabilities,  and  net 
assets  at  the  bet<mnin)t  and  endinj^  of  the 
plan  year,  total  income  and  expense  for 
the  plan  year,  net  income  (lossi,  plan 
contributions  and  total  benefits  paid 
dunnR  the  plan  year  (items  13  and  14); 
(2)  an  increase  in  the  number  of  yes/no 
questions  and.  in  cases  where  a  "yes" 
response  is  indicated,  the  entry  of  the 
dollars  involved  may  be  re(iuired  (Hem 
15|;  (3)  a  request  for  more  specific  plan 
characteristics  information  (items  4  and 
6);  and  (4|  addition  of  an  item 
conrerninj<  PB(;C  covered  plans  that 
have  terminated,  in  order  to  be 
consistent  with  the  other  forms  (item 
8c| 

/;  Schedultfs  A.  B  and  C 

1, 5>chedule  A  (Insurance  Information! 
The  Sche<hile  A  is  required  to  be  filed 
by  plans  if  any  benefits  under  the  plan 
are  provided  by  an  insurance  company, 
insurance  service,  or  other  similar 
organization  (such  as  Bluf  Cross.  Blue 
Shield,  or  a  health  maintenance 
(irx.inizationl   A  notice  has  been  added 
to  the  top  of  the  Schedule  A  referencing 
the  statutory  oblig.ition  of  insurance 
companies,  carriers  and  services  under 
sei  tion  103(a](i:)  to  provide  that 
information  nee  essary  to  enable  the 
administriitor  lo  comply  with  the 
reporting  requirements  Section  U)3(d)(2) 
provides  thai  such  imformation  must  be 
furnished  within  12t)  days  after  the  end 
of  the  plan  year  The  instructions  to  the 
Schedule  A  have  been  revised  to  i:!arif\ 
that  d  policy  or  contract  year  cannot 
exceed  12  months  The  instructions  also 
have  been  revised  lo  clarify  that 
commissions  and  fees  to  be  reported  on 
the  S(  hediile  A  include  amounts  paid  by 
company  on  the  basis  of  ihe  aggregate 
value  of  contracts  or  polu  les  (or  classes 
thereof)  placed  or  retained  by  agents 
and  brokers 

2  S<;hedule  R  (Actuari.il  Information) 
rhe  S<;hedule  B  is  required  to  be  filed  by 
defined  benefit  plans  subiect  to  the 
minimum  funding  standards  Changes  to 
the  Schedule  B  Include  the  requirement 
that  amortization  charges  f)e  t)roken  out 


between  those  attributable  to  funding 
waivers  (item  9r.(i))  and  those 
attnbutable  lo  other  than  funding 
waivers  (item  9c(ii))  The  unamortized 
outstanding  balance  is  similarly 
required  to  be  broken  out.  There  is  a 
new  instruction  to  item  9j  to  clarify  that 
a  funding  waiver  reque8t(s)  pending 
with  the  IRS  is  not  to  be  reported  in  this 
Item  until  the  waiverfs)  is  granted 

Lines  6(d)  (i)  through  (in)  are  changed 
to  require  completion  by  plans  with 
fewer  than  ICX)  participants  as  well  as 
plans  with  100  or  more  participants.  Line 
12h  has  been  changed  lo  ask  for  the  rate 
of  return  on  plan  assets  for  the  year 
ending  on  the  valuation  date  The  table 
of  c:odes  for  mortality  tables  in  the 
instructions  lo  12b  has  been  expanded 
to  include  additional  tables  Tlie 
instructions  for  the  statement  by  the 
enrolled  actuary  have  been  revised  lo 
provide  that  the  enrolled  actuary  must 
sign  Ihe  Schedule  B;  however,  such 
signature  may  be  subject  to  permitted 
qualifications  Also,  the  instructions 
now  explicitly  state  that  a  stamped  or 
machine-produced  signature  is  not 
acceptable 

3  Schedule  C  (Service  Provider  and 
Trustee  Information).  The  Schedule  C  is 
a  new  schedule  for  plan  years  beginning 
on  or  after  January  1,  1968.  The 
information  required  to  be  reported  on 
the  Schedule  C  includes:  service 
provider  information  previously 
required  to  be  reported  on  the  Form  5500 
(See   1987  Form  5500  item  12),  however, 
the  threshold  amount  for  reporting 
information  concerning  a  service 
provider  has  been  rai.sed  from  $600  in  a 
plan  year  to  $5000  in  a  plan  yean  trustee 
information,  and  information  relating  lo 
the  termination  of  certain  service 
providers  (i  e  ,  accountant,  enrolled 
actuary,  insurance  earner,  custodian, 
administrator  investment  manager, 
trustee.  See   19H7  Form  5500  items  15a.  b 
and  c)  The  Schedule  C  is  required  to  be 
filed  only  fiy  those  plans  required  to  file 
the  Form  5.5<X)  (plans  with  KXi  or  more 
participants) 

III  Summary  of  Comments  on  Proposed 
Forms 

The  Agencies  received  a  number  of 
comments,  suggestions  and 
recommendations  concerning  the 
revisions  to  the  Form  5500  Senes 
published  m  the  Federal  Register  on 
September  19.  1986  (51  VR  33500)   In 
general,  most  commentators,  while 
supporting  the  Agencies'  efforts  to 
simplify  the  forms  and  reduce  burden 
hours,  expressed  the  view  that  the 
proposed  forms  continued  to  be  too 
detailed  and  complex  and.  if 
implemented,  would  not  result  in 
significant  reductions  in  burden  hours  or 


costs  A  number  of  commentators 
suggested  modifications  to  the  reporting 
requirements  which  would,  in  the  view 
of  the  Agencies,  require  legislative 
changes  to  implement  (e.g..  increasing 
the  threshold  for  simplified  reporting 
from  100  participants  to  250  or  500 
participants,  and  the  elimination  of 
certain  schedules  required  to 
accompany  the  annual  report,  such  as 
the  schedule  of  "assets  held  for 
investment")  and.  accordingly,  are 
beyond  the  scope  of  this  forms  revision 
initiative.  Other  commentators 
questioned,  generally  and  specifically, 
the  need  and/or  usefulness  of  the 
information  required  to  be  reported  on 
the  forms.  Many  commentators, 
recognizing  the  need  for  certain 
information,  submitted 
recommendations  and  suggestions  for 
simplifying  and/or  clarifying  the  forms 
generally,  specific  items  on  the  forms, 
and  the  instructions  to  the  forms. 

As  explained  in  the  Supplementary 
Information  section  accompanying  the 
Agencies'  September  19.  1986  Federal 
Register  publication  of  the  proposed 
revisions  to  the  Form  5500  Series,  the 
Form  5500  Series  is  the  principal  source 
of  information  and  data  concerning  the 
operations  of  900.000  employee  benefit 
plans,  covenng  an  estimated  56  million 
participants  and  beneficiaries  with 
assets  estimated  at  $1.4  trillion. 
Accordingly,  the  Form  5500  Series 
information  and  data  necessarily 
constitute  an  integral  part  of  each 
Agency's  enforcement,  research  and 
policy  development  programs.  The 
return/reports  also  serve  as  the  primary 
means  by  which  the  operations  of  plans 
can  be  monitored  by  participants, 
beneficiaries  and  the  general  public.  The 
ability  of  the  Agencies  to  effectively  and 
efficiently  utilize  information  reported 
on  Ihe  Form  5500  Series,  as  well  as  the 
importance  of  filers  reporting  complete 
and  accurate  annual  report  information, 
will  increase  significantly  with  the 
implementation  of  a  new  ERISA 
database  system  for  processing, 
analyzing  and  verifying  the  Form  5500 
Series  While  the  Agencies  were  unable 
to  adopt  all  the  submitted  suggestions 
and  recommendations  for  simplification 
of  the  forms,  the  Agencies,  in  an  effort  to 
facilitate  both  compliance  with  the 
annual  reporting  requirements  and  the 
processing  of  annual  reports,  have  made 
certain  format  changes  to  the  forms  and. 
in  response  to  comments,  have 
attempted  to  clarify  the  instructions 
accompanying  the  forms.  In  addition, 
the  Agencies  are  exploring  various 
means  by  which  to  provide  general 
information  and  technical  guidance  on 
completing  the  Form  5500  Series  to 


assist  filers  in  carrying  out  their 
statutory  annual  reporting  obUgations. 

In  addition  to  a  number  of  general 
comments  relating  to  the  statutory  and 
regulatory  annual  reporting  scheme,  the 
Agencies  received  a  number  of 
comments  relating  to  specific  elements 
of  the  proposed  revisions  to  the  Form 
5500  Series.  The  following  is  a  form  by 
form,  subject  by  subject,  summary  of  the 
major  comments  received  by  the 
Agencies  on  the  September  19,  1986 
proposed  revisions.  To  avoid  having  to 
duplicate  comments,  and  discussions 
thereof,  comments  relating  to  items 
common  to  more  than  one  form  will  be 
addressed  only  with  respect  to  the  first 
form  and/or  item  to  which  the  comment 
relates. 

A.  Form  55O0 

1.  Identification,  Plan  Characteristics, 
Participant,  and  Other  General 
Information  Items 

a  GentiraJ.  A  few  commentators 
suggested  that  identification  and  certain 
other  mformahon  which  rarely  changes 
from  year  to  year  be  simplified  and, 
other  than  ba.sic  identification 
information,  should  not  be  required  to 
be  reported  annually.  The  Agencies 
believe  that  these  suggestions  have 
merit  and.  while  it  is  not 
administratively  possible  to  implement 
the  suggestions  for  the  1988  plan  year 
filings,  the  Agencies  are  exploring 
means  by  which  to  limit  the  annual 
reporting  of  such  information,  after  the 
information  is  on  file,  to  only  that 
information  which  actually  changes  m  a 
given  year. 

A  number  of  commentators  suggested 
that  the  signature  line  should  remain  on 
the  first  page  of  the  forms,  rather  than 
the  last  page  as  contemplated  by  the 
proposed  revisions  to  the  forms.  The 
commentators  believe  that  including  the 
signature  line  on  the  first  page  of  the 
forms  reduces  the  likelihood  of  the 
signature  being  omitted  from  the  forms. 
In  an  effort  to  reduce  the  number  of 
forms  rejocted  for  a  lack  of  signature, 
the  Agencies  decided  to  adopt  this 
suggestion. 

b.  CUSIP  number  (item  le).  A  number 
of  commentators  indicated  that  while 
providing  the  CUSIP  number  is  not 
complex,  obtaining  such  numbers  may 
be  time  consuming,  particularly  for  lai^e 
multiemployer  plans.  Because  the  CUSIP 
number  will  both  facilitate  identification 
of  plans  sponsored  by  a  controlled  group 
of  employers  and  afford  the  Agencies 
ready  access  to  other  data  base  systems 
containing  employer  financial 
information,  the  Agencies  have  decided 
to  retain  this  item  on  the  forms. 
However,  the  Abodes  are  Hmiting  the 
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plans  required  to  respond  to  this  item  to 
single  employer  plans  and  plans  of  a 
controlled  group  of  corporations  or 
common  control  employers. 

c.  Identifier  and  plan  characteristics 
codes  (items  3c-g  of  proposed  form/ 
items  4,  6,  11,  and  12  of  final  form).  A 
number  of  commentators  indicated  that 
the  use  of  identifier  and  other  codes, 
which  require  reference  to  the 
instructions  to  the  forms,  is  more 
complicated  than  the  check  box 
approach  utilized  in  the  current  forms 
and,  thus  does  not  simplify  preparation. 
particularly  for  manual  filers 
Cnmmentatois  also  expressed  the  view 
that  the  utilization  of  codes  adversely 
affects  disclosure  of  annual  report 
information  to  participants  and 
ber.eficiaries  who.  as  a  general  matter, 
du  not  have  ready  access  to  the  form 
instructions.  Having  considered  these 
coinm.ents.  the  Ag-=ncits  have  decided  to 
limit  their  utilization  of  identifier  and 
plan  chai  actenslics  codes  at  this  time. 
In  general,  the  final  forms  refiect  an 
expanded  utiliz.jtion  of  rheck  boxes  for 
pij.-poses  of  identifying  the  type  of 
benefits  provided  (e.g..  dental,  vision, 
prepaid  legal,  severance,  uninsured 
death  benefits,  etc]  and  other  plan 
features  (eg.,  leveraged  ESOP.  common/ 
collective  trust,  etc  ).  However,  the 
Asrncies  have  adopted  the  utilization  of 
iiientifi'^r  codes  for  purposes  of 
identifying  how  the  plan  is  funded  (e.g., 
trust,  insui  a.nce.  general  assets  of 
employer)  and  how  benefits  are 
provided  (e  g..  trust,  insurance,  general 
assets  of  e.Tiployer). 

d.  Totoi  pcrliripoiit  information  (item 
5a  of  propor-ed  form/ item  7a~f  of  final 
form).  As  proposed,  this  item  merely 
required  the  reporting  of  total 
participants  as  of  the  beginning  and  end 
of  the  plan  year.  Some  commentators 
indicaffcii  that  a  requirement  to  count 
participants  at  the  beginning  of  the  plan 
year  would  be  unduly  burdensome  for 
many  multiemployer  plans.  The 
Agencies,  in  response,  have  decided  to 
drop  this  requirement.  Another 
commentator  indicated  that  the  deletion 
of  detailed  participant  count 
information,  as  is  currently  required, 
concerning  the  number  of  vested. 
nonvested,  etc.,  participants  would 
result  in  the  loss  of  valuable 
information.  The  Agencies  are 
persuaded  that,  at  least  with  respect  to 
large  plans,  the  current  reporting  of 
participant  information  does  provide 
valuable  information  to  both 
participants  and  beneficianes  and  the 
Agencies.  Accordingly,  the  Agencies 
have  decided  not  to  adopt  the  proposed 
change  to  this  information  item.  Because 
the  information  requested  should  be 
readily  available  to  plan  administrators. 


not  adopting  the  proposed  change 
should  not  result  in  any  significant 
burden  increases. 

Wilh  regard  to  the  same  item,  one 
commentator  indicated  thai  it  was 
unclear  as  to  whether  "alternate 
payees"  entitled  to  benefits  under  a 
qualified  domestic  relations  order 
should  be  counted  as  participants  In 
response  to  this  comment,  the  Agencies 
have  modified  the  instruction  to  item  7 
to  make  it  clear  that,  for  purposes  of 
item  7.  alternate  payees  should  not  be 
counted  as  participants.  Another 
commentator  indicated  that  the 
participant  count  for  purposes  of  item  7 
should  not  included  non-vested 
participants  who  are  separated  from 
service.  The  Agencies  disagree  and 
maintain  the  requirement,  revised  to 
reflect  statutory  changes  that  non- 
vested  participants  should  be  counted 
as  participants  until  after  the  breaks  in 
sti-vice  period  for  purposes  of  Form  5500 
Series  and  related  schedules.  PBGC  uses 
a  different  approach  for  premium 
purposes.  In  response  to  similar 
questions  concerning  individuals 
entitled  to  group  health  continuation 
coverage  benefits,  the  Agencies  have 
modified  the  instrjctions  to  item  7b. 
concerning  retired  or  separated 
participants  receiving  benefits,  to  clarify 
that  former  employees  receiving 
continuation  coverage  benefits  under  a 
group  health  plan  must  be  counted  as 
participants. 

e.  LM  numbers  (item  ~b  of  proposed 
form/ item  13b  of  final  form).  Several 
commentators  indicated  that  for 
muliiemployer  plans,  particularly 
national  plans  which  may  have  a  large 
number  of  sponsoring  labor 
organizatio.TS.  obtaining  LM  numbers  for 
sponsoring  labor  organizations  would  be 
time  consuming  costly,  and  without  any 
apparent  use  to  the  Agencies.  The 
furnishing  of  the  LM  number  on  the 
annual  return/report  form  provides  the 
Agencies  with  the  means  to  easily 
access  information  filed  on  Forms  LM-2 
and  L.M-3  (Labor  Orgat.izafion  Annual 
Report)  filed  with  the  Department  of 
Labor.  The  ability  to  access  such 
information  provides  the  Agencies  wi;h 
a  valuable  tool  for  reviewing  the 
operations  and  activities  of  related 
multiemployer  and  union  affiliate 
plans.  While  the  Agencies  recognr/e  that 
there  may  be  some  burdens  attributable 
to  the  furnishing  of  LM  numbers,  the 
Agencies  believe  that  the  burdens  are 
essentially  a  one-time  burden  and. 
because  the  information  should  he 
readily  available  from  the  sponsor  labor 
organizations,  any  burdens  and  costs 
attendant  to  gathering  the  information 
should  be  relatively  small  Accordingly. 
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the  Agencies  have  decided  to  retain  this 
Item  on  the  final  form 

f  Summary  plan  drscnption  (SPDl 
(itpm  9c  and  d  i<f  proposed  form  item  Bd 
and  e  of  final  fornd  The  SPl)  item  is 
required  to  lie  answered  where  there 
has  been  a  plan  amendment  during  the 
plan  year    rhis  item  inquires  whether 
the  amendment  Lhan^es  the  infiirmHliun 
C()nl<.:ru'(l  m  the  SPIJ  di.sclosurt's  and.  if 
so.  whether  disclosures  reflectinjj  the 
amendment  have  been  furnished  to 
participants  ind  beneficiaries  and  filed 
with  the  Department  of  Labor  One 
(  iimmentator  questioned  the  need  for 
what  appeared  to  be  essentially  a 
remainder  question  on  SPDs  Two 
commentators  recommended  that  the 
question  be  expanded  to  request  the 
dates  on  which  the  Sl'U  disclosures 
were  furnisheci  to  particip.ints  and 
beneficiaries   Because  of  the  importance 
of  updated  summary  plan  description 
information  to  participants  and 
beneficiaries,  ihe  Department  of  Labor 
believes  that  the  SPD  item  is  important 
because,  amonjj  other  thinxs.  it  do«'H 
serve  to  remind  plan  adnimistriilors  of 
their  SPD  disclosure  obligations  uiuier 
KRISA.  while  imposing  virtually  no 
burden  on  filers  The  Department  does 
not  believe,  however,  that  expanding  Ihe 
question  to  include  distribution  dates  is 
necessary  to  accomplish  Ihe  objectives 
of  the  question  and  would  result  in 
imposing  additional  filer  burdens. 
.'\(  cordmj^ly  this  item  is  being  adopted 
as  proposed. 

H  Number  of  Schedule  A  s  (item  8  of 
pn^poHed  forw   item  N  i)f  final  formi 
This  item  requires  the  entry  of  the 
numlier  of  S*:hedule  As  accompanying 
the  films  A  number  of  commentators 
questioned  the  need  for  this  item  when 
the  answer  is  easily  obtained  by 
countinj)  the  number  of  attachments 
This  Item  serves  both  to  provide  a 
means  by  which  the  filer  can  verify  that 
all  S<:hedule  As  are  beinjj  attached  and. 
most  importantly,  a  means  by  which  the 
Agencies  can  ensure  that  all  Schedule 
As  lire  r«ceived,  pro<:e8sed  and 
maintained  with  the  appropriate  annual 
return/report   B«<.ause  such  verifii.atiun 
infurmation  is  important,  from  a 
processin^i  standpoint,  where  there  is  a 
ureal  likelihood  of  multiple  attachments. 
a  similar  question  has  l)een  added  to  the 
final  f«)rm  with  respect  to  Schedule  C 
attachments  (See:  item  Ztts) 

h  PBGC  coverttge  information  (items 
*»-y  of  prvpostni  form,  items  9ii  and 
3Jo-h  of  final  form}  Plans  are  required 
to  report  (1)  whether  they  are  covered 
under  the  PB(iC  termination  insurance 
program.  |2)  If  the  plan  has  terminated 
and  It  IS  covered,  whether  it  is 
continuing  to  file  a  PBGC  Korm  1  (Form 


1-FS,  if  applicable)  and  pay  premiums 
until  the  end  of  the  plan  year  m  which 
assets  are  distributed  or  brought  under 
the  control  of  PBGC,  and  (3)  if  the  plan 
IS  covered  or  this  is  "not  determined." 
the  employer  identification  number  and 
plan  number  used  to  identify  the  plan 
One  comment  recommended  that  the 
Item  concerning  filing  of  the  PBGC  Form 

1  and  payment  of  premiums  by 
ternunated.  covered  plans  should  be 
eliminated  since  it  is  only  a  reminder 
item  The  Agencies  have  decided  that 
this  reminder  is  valuable  in  assuring 
that  these  premiums  are  paid  and 
therefore  the  item  is  retained  Two 
comments  recommended  that  the  item 
requesting  the  employer  identification 
number  and  plan  number  should  be 
eliminated  since  it  would  be  used 
infrequently  The  Agencies  have  decided 
to  retain  this  item,  since  it  provides  a 
valuable  way  to  link  Form  ,S5()0  and 
F'H(;(;  Form  1  information  on  covered 
plans  and  should  not  be  a  significant 
burden  on  plans 

2  Financial  Statements  and  Related 
Items 

a  Statement  of  assets  and  liabilities 
(item  17  of  proposed  form/item  34  of 
final  form)  A  number  of  commentators 
questioned  the  need  for  the  required 
detailed  breakdowns  of  assets,  and  the 
corresponding  components  of  income 
One  commentator  suggested  that  the 
requested  asset  information  is  available 
to  the  Agencies  in  the  schedule  of  assets 
held  for  investment  accompanying  the 
Form  5500,  Other  commentators 
questioned  the  absence  or  elimination  of 
certain  asset  categories  (e.g..  options. 
futures,  foreign  investments,  state  and 
municipal  securities)  The  Agencies 
have  carefully  reviewed  their 
information  needs  with  respect  to  the 
financial  statements  and  that 
information  necessary  to  adequately 
monitor  the  basic  financial  condition, 
investment  activity,  rates  of  return  on 
certain  investment  categones.  and 
diversification  of  assets  of  plans  In 
addition,  the  Agencies  reviewed  general 
arcounting  standards  and  practices  with 
respect  to  the  preparation  of  financial 
statements.  On  the  b>asu  of  these 
reviews,  the  Agencies  have  decided  to 
adopt  the  statement  of  assets  and 
liabilities  and  the  Income  and  expense 
statements,  essentially  as  proposed   As 
discussed  below,  however, 
modifications  to  certain  items  and 
instructional  clarifications  with  resp«ct 
to  others  have  heen  adopted  in  response 
to  public  comment  on  the  SeptemhMjr 
1986  proposed  forma  revisions 

TTie  Department  of  Labor  notes  that 
the  statement  of  assets  held  for 
inveslmenL  which  Is  required  to 


accompany  the  Form  5500.  does  provide 
information  concerning  certain  assets 
held  by  a  plan  as  of  the  end  of  the  plan 
year,  and  acquisitions  and  dispositions 
of  certain  assets  during  the  plan  year 
however,  not  all  assets  are  required  to 
be  included  as  part  of  that  schedule  and 
the  reported  assets  are  not  required  to 
be  aggregated  by  asset  type  on  the 
schedule  [See  29  CFR  2520.103-11  and 
instructions  to  the  Form  5500). 
Accordingly,  while  the  schedule  of 
assets  held  for  investment  provides 
valuable  information  concerning  certain 
plan  investments,  it  does  not  serve  to 
provide  a  complete  or  consolidated 
composite  of  a  plan's  financial  status  or 
investment  activity  and.  therefore,  does 
not,  in  contras.  to  the  required  asset  and 
income  statements,  lend  itself  to 
providing  adequate  information  for 
analysis  by  the  Agencies  or  disclosure 
to  participants  and  beneficiaries. 

One  commentator  indicated  that  it  is 
not  uncommon  for  a  particular  plan 
participating  in  a  master  trust  to  hold 
100  percent  participation  in  one 
particular  master  trust  asset  and 
suggested  that  a  plan  holding  such  an 
asset  should  be  permitted  to  report  that 
asset  as  a  line-item  asset  on  the  Form 
5500.  rather  than  having  to  treat  the 
asset  as  a  separate  master  trust 
investment  account.  Because  it  appears 
that  this  suggestion  would  result  in 
simplified  reporting  without  affecting 
the  integrity  of  the  information  required 
to  be  reported,  the  Agencies  have 
modified  the  instructions  relating  to 
master  trust  reporting  to  permit  the 
reporting  of  an  asset(s)  in  a  master  trust 
which  is  held  solely  by  a  single  plan  to 
be  reported  either  as  a  master  trust 
investment  account  or  as  a  line-item 
asset  on  the  plan's  Form  5500. 

One  commentator  suggested,  by 
reference  to  the  limited  reporting 
requirements  for  arrangements  covered 
under  sections  403(b)(1)  and  403(b)(7)  of 
the  Internal  Revenue  Code  and 
arrangements  fully  funded  with 
allocated  insurance  contracts,  thai 
similar  exemptions  should  be  allowed 
for  profit  sharing  and  money  purchase 
plans  where  assets  are  Invested  in 
individual,  fully  vested  mutual  fund 
accounts  or  insurance  company 
contracts  where  the  participant  is 
allowed  to  select  from  a  group  of 
available  investment  choices.  The 
commentator  indicates  that  such 
exemption  would  reduce  administrative 
burdens  and  that  the  confirmation 
statements  provided  by  the  mutual 
fund/insurance  company  would  serve  as 
adequate  disclosure  to  plan  participants. 
The  Agencies  have  not  adopted  this 
suggestion.  While  the  Agencies  believe 


that  individual  account  status 
statements  do  provide  valuable 
information  to  participants  and 
beneficiaries,  .the  Agencies  also  believe 
that  such  disclosure  in  and  of  itself  does 
not  provide  a  sufficient  basis  for 
exempting  individual  participant 
directed-type  arrangements  from  the 
general  financial  and  other  reporting 
requirements,  which,  among  other 
things,  serve  to  provide  participants, 
beneficiaries  and  the  Agencies  with  an 
overview  of  operations  of  such  plans. 
Other  commentators  suggested  that 
the  instructions  be  modified  and/or 
clarified  with  respect  to  what 
constitutes  an  "allocated"  insurance 
contract  for  annual  reporting  purposes. 
The  clarification  requested  by  the 
commentators  relates  to  whether  certain 
insurance  contracts  issued  to  individual 
participant  account  defined  contribution 
plans,  pursuant  to  which  the  insurance 
company  guarantees  with  respect  to 
each  participant  account  amounts 
contributed,  a  credited  interest  rate  and 
the  payment  of  retirement  benefits,  are 
allocated  or  unallocated  contracts  for 
purposes  of  the  limited  exemption  from 
annual  reporting,  promulgated  by  the 
Department  of  Labor,  at  29  CFR 
S  2520.104-44.  Section  2520.104-44 
essentially  permits  pension  plans  the 
benefits  of  which  are  provided 
exclusively  through  allocated  insurance 
contracts  or  policies,  pursuant  to  the 
specific  terms  of  which  benefit 
payments  are  fully  guaranteed,  to  be 
treated  as  fully  insured  plans  for 
purposes  of  the  armual  reporting 
requirements  [See:  Paragraphs  (b)(2)  and 
(c)  of  S  2520,104-44).  Plans  meeting  the 
requirements  of  S  2520.104-44  are. 
among  other  things,  exempt  from  the 
requirements  to  report  certain  financial 
information  on  the  annual  report  (e.g., 
assets,  liabilities,  income  and  expenses), 
the  requirement  to  engage  an 
independent  qualified  public 
accountant,  and  the  requirement  to 
include  the  report  of  such  accountant  as 
part  of  the  annual  report.  It  has  long 
been  the  view  of  the  Department  of 
Labor,  in  interpreting  the  application  of 
(  2520.104-44.  that,  for  annual  reporting 
purposes,  "allocated"  contracts  include 
only  those  contracts  under  which  an 
insurance  company  immediately 
assumes  upon  receipt  of  contributions  or 
premiums  fixed  dollar  obligations  to 
provide  the  retirement  benefit  specified 
in  the  plan,  which  is  payable  without 
adjustment  for  fluctuations  In  the 
maricet  value  of  die  underlying  assets 
(i.e..  an  unconditional  guarantee  by  the 
insurer  to  provide  a  retirement  benefit  of 
a  specified  amount}  and  under  %vhich 
the  participant  or  beneficiary  obtains  a 


legal  right  to  such  benefits  which  is 
enforceable  directly  against  ihe 
insurance  company.  The  reporting 
exemption  provided  by  §  2520.104- 
44(b)(2)  is  premised  on  the  fact  that 
under  such  contracts  the  plan  has 
effectively  transferred  the  risk  for  the 
payment  of  benefits  accrued  to  that  date 
(i.e..  the  date  of  the  contribution  or 
premium  payment)  to  the  insurer  and. 
accordingly,  limited  reporting  is 
appropriate.  The  Department  has  not 
changed  its  views  with  regard  to  the 
term  "allocated"  contract  for  purposes 
of  5  2520.104-44(b)(2).  In  this  regard,  the 
Department,  in  response  to  the  issues 
raised  by  the  commentators,  has  added 
a  clarifying  "note"  to  the  general 
instructions  (Section  2,  Part  B  "What  to 
File,"  Subpart  1  "Pension  Benefit  Plan"). 
In  response  to  comments,  the  Agencies 
also  have  revised  the  instructions  to  the 
forms  to  clarify  that  the  method  for 
determining  the  value  of  unallocated 
contracts  may  be  the  same  method 
utilized  in  determining  the  amount 
reported  in  item  6€  of  the  Schedule  A 
[See:  instructions  to  item  34c(xiv)). 

Also  in  response  to  comments,  the 
Agencies  have  attempted  to  clarify,  by 
example,  investments  which  might  be 
reported  as  "other"  [See:  instruction  to 
item  34c(xiii)),  and,  under  the  liabilities 
portion  of  the  statement,  what 
constitutes  a  "benefit  claims  payable" 
[See:  instruction  to  item  34g). 

In  an  effort  to  simphfy  reporting, 
certain  pooled  investment  arrangement 
line  items  appearing  on  the  proposed 
Form  5500  [See:  items  17c(v).  re:  shares 
of  registered  investment  companies,  and 
17c(x)(A),  (B),  (C).  and  (D)  re:  values  of 
interest  in  common/collective  trusts, 
pooled  separate  accoimts.  master  trusts 
and  103-12  investment  entities,  of  the 
proposal)  have  been  combined  into  a 
single  line  item  "value  of  interest  in 
certain  investment  arrangements"  [See 
item  34c(xi)  and  instructions  thereto  of 
final  form).  A  corresponding  change  was 
made  to  the  income  statement  [See:  item 
35b(vi)  "net  investment  gain  (loss)  from 
certain  investment  arrangements"  and 
instructions  thereto  of  final  form).  In  this 
regard,  the  instructions  to  income  item 
35b(vi)  are  intended  to  clarify  the 
reporting  of  income  with  respect  to 
registered  investment  companies,  i,e.. 
registered  under  the  Investment 
Company  Act  of  1940,  as  requested  by 
one  of  the  commentators.  Finally,  the 
Agencies  have  added  an  instruction  to 
emphasize  that  the  collectibility  of 
receivables  must  be  taken  into  account 
in  valuhig  those  aiaets  (See:  instruction 
to  34b).  The  value  of  employer 
contributions  due  to  be  received,  for 
example,  should  also  reflect  appropriate 


allowances  for  collectib.l.'v  This  would 
include  such  factors  as  the  age  of  the 
receivable  and  the  finance!  status  of  the 
employer,  including  the  effc-ct  of  any 
bankruptcy  proceeding. 

b.  Statement  of  income  and  expenses 
(item  18  of  proposed  form/,  tern  35  of 
final  form).  As  explained  above  with 
respect  to  the  statement  of  assets  and 
liabilities,  the  Agencies  hove,  with 
minor  modifications  and  some 
clarifications,  adopted  the  income  and 
expense  statements  essentially  as 
proposed.  Those  comments  and  changes 
relating  to  the  income  and  expense 
statement  which  were  not  referenced  in 
the  above  discussion  are  discussed 
beiow. 

Some  commentators  suggested  that 
with  regard  to  non-cash  contributions,  a 
disclosure  be  made  on  the  form  as  to  the 
nature  of  the  contribution.  The  Agencies 
have  not  adopted  this  suggestion  in  view 
of  the  fact  that  such  information  is 
generally  required  to  be  disclosed  in  the 
accountant's  opinion  which  is  required 
to  accompany  the  Form  5500  and  which 
is  required  to  be  made  available  or 
furnished  to  participants  and 
beneficiaries  in  response  to  a  request  to 
examine  or  receive  a  copy  of  the  latest 
annual  report  of  the  plan  (See  ERISA 
sections  104(b)(2)  and  (4)). 

Other  commentators  suggested  with 
respect  to  the  expense  statement  that 
the  "benefit  payment"  item  be  expanded 
to  include  a  category  for  hardship 
withdrawals  and  transfers  to  individual 
retirement  accounts.  The  Agencies  have 
not  adopted  this  recommendation  The 
Agencies  befieve  that  "benefit  payment" 
expense  item  "other"  (See:  item  35e(iii)) 
is  at  this  time  sufficient  for  the  reporting 
of  benefit-related  payments.  However, 
in  response  to  the  suggestion  of  one 
commentator,  reconciliation  item  (See: 
item  35j  and  related  instruction)  has 
been  added  to  the  form  to  account  for 
the  receipt  and  disbursement  of  those 
amounts  which  do  lend  themselves  to 
being  characterized  as  either 
contributions/investment  income  or 
administrative/benefit  expenses  (e.g., 
amounts  received  or  disbursed  as  a 
result  of  a  plan  merger  or  spin-off,  etc). 
This  item  was  added  to  minimize 
distortions  in  the  benefit  payment 
category  and  evaluating  overall  plan 
performance  that  might  otherwise  result 
from  the  receipt  or  disbursement  of  such 
amounts. 

The  majority  of  comments  on  the 
income/expense  statement  related  to 
the  detailed  break  out  of  administrative 
expenses  [See:  item  35g).  Some 
commentators  beheved  that  the  detailed 
break  out  of  administrative  expenses 
would  be  very  useful.  Other 
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'■•/rf    ■'J,      ',:r>iUif    >   <f  fmci/  'nrw  > 
Ah  prnposfd   itpm  n«  rfikpd  whrther 
thi-  nolpii  t:'  thf*  nnnnrirtl  iitatpmpnfa 
Ml  1  ompiinytnx  thp  Hrconn'.inf'i  opinion 
dm  Imp  ,iTiv  trHPsai  ti'TiS  wfh  p/irtip* 
ir  inlprrit    If  the  mmiAcr  lo  Jl,i  m  "yps," 
Ihf  iimoiint  luvolvpd  in  thp 
traiisachnnh)  wa«  rp()uirpd  to  bp 
rcpcrii'tl  111  ihp  appmpn.itp  cHtPRory 
if  i;     -iP'-'ini-f^  ofhpr  t*!  in  .,|'Mlify1ng 
rii  I'^oytT  *»T'infifn,  r>'  1'  fsi  I'c   ithi'r 
li'  I  1  '(1  ifify  irijj  pinp''ii,  IT  !■•■  i!  ;"i'perty. 
mortungp^  >••(   1   IVi  j'osed  itpm  21b 
.l^kl•ll  Ahp'hpr  fhp  p!,i:)  pngaRpd  In  non- 
cvrmpl  •mn.<iiirfi4)rn  with  p.irtjps  in- 
inliTP^f  not  rt-por'pd  iii  ^1  1   dml  if  ihf? 
iii:^v.pr   n  "v^  '  fl  SI  hp<f'i!p  of  ^tjrh  non- 
pxpmpl  frinsiic'ion^  w  in  rpqiiirod  to  be 
i;oniplptril  in  ,ii  i  ord.i.'u  i!  with  the 
iMtriK  ftonn  Onp  rommpntiitor 
fxprpiinpd  ronr pm  fhn'  thp  propti^pd 
(  h.mj^p  rp^iiltpfl  in  riHjinriniJ  diiclonurp 
of  only  ttiiup  partyin  in'pri's' 
trunanrtiona  ntf^fifiptf  by  the 
H.  1  ■MKitnnl    Thp  rommpnlstfTr  n\in 


mdu.dtpd  that  moving  the  parly  in- 
intprvst  disclosures  fmm  the  assets  and 
ii.ihiliiip*  section  of  thp  finanrirfl 
sirttpments  should  bp  pprrniftpd  only  if 
rtl!  cxi-nipt  and  nun-exempt  trunsactiung 
.ir»'  rtMjmrpd  to  bp  rcportcii  Other 
ciinmien'ator^  indicatr-ii  th.it  thr 
proposed  chanj^ps  in  tht.'  reportins  of 
party  in  intrrt'st  triinsartions  might  bf 
inort-  bunlpnsomc  m  v  .■•.v  of  the  fact 
th.'it  only  non  ext-mp'  '.  nis.K.tions  wpre 
requirpii  to  tw  rt  portcei  ii;  pnur  yenrs  by 
Form  55<»  filers  ,ind  thrtt.  if  the 
information  was  in  the  dccountant's 
notes.  It  would  be  dupiu  ^tive  to  also 
report  the  information  on  the  forms. 

The  Agencies  believe  that  the  generrtl 
appproarh  proposed  with  respect  to  the 
reportinjj  of  p^rty  ininterest 
trtinaiic.tiurvs  does  provide  for  adequate 
ilis(  iosure  of  such  transactions  For 
instance,  as  the  reporting  alternative  to 
the  infonnatiun  currently  reported  in  the 
existing  asset  column,  information  about 
specific  party  mintercst  transactions  is 
required  to  t)P  reported  on  Ines  29  and 
30  (includinH  jiiditiuu  ^  f  Z'-*[^i]  seeking 
the  amount  involved  in  trdn.'^a(  lions 
reported  in  2fl(i  ]   spt-i  ifu   reportinj^  of 
employer  related  securities  and  real 
i-stHte  on  line  .Mid)   and  identificHtion 
by  rtstPHsk  of  party  in  interest 
tr.insartions  on  the  si  hcdules  required 
by  lines  TO  a.  b.  c.  d.  e   nnd  f) 
.■\.  I  ordinxly.  the  Agencies  have,  vyith 
lume  niodifirafion.  aiiopted  the  same 
.i;'pr!i.)ch  for  purposes  ^if  the  final  form. 
Itenii  JW  r  and  d  of  the  nnal  f"rm  have 
ri'plarpd  itpm  21a(i>-U(i!  of  thp 
p^o[io5pd  form  Itpm  2^    v\hirh 
.i[)(>pHrvd  on  thp  1^^  Form  "i,V)0  .is  item 
^.'.ti.  »j>priric«!ly  asks  fur  n    yes    'no  ' 
rt'Hponsp  tn  wttplher  the  fin«n<"irtl 
sbilempnts  or  notps  to  the  rinani  ih1 
slatemenls  arrompanyinfj  thp  n>port 
disclosp,  among  othpr  things  signifiranf 
real  e^tnlp  or  other  transnrtions  in 
which  the  plan  anci  the  sponsor  plan 
administrator  emptoyprs  or  employer 
organizntions  are  loinfly  involved,  and 
whether  the  plan  has  partinpHted  in  any 
relatpd  party  fransartums  Tins  item  is 
intpndpil  to  conform  tn  fho<<e  disclosures 
typically  mcbided  by  the  accountant  in 
the  rmi^ncial  staipments  or  notes  to  such 
statements 

Item  29c  provides,  through  a  simple 
"ye»'7"ro"  question,  for  the 
identification  of  certain  signific.int 
transactions  on  the  foim  which  h.ive 
been  Identified  by  a  source  independent 
of  the  plan  administrator  (1  e  .  the 
independent  qaalined  public 
HI  couninnf)  without  imp<ising  ar^y 
ineasur;tblp  burdens  on  either  ihe 
.iilministra'nr  or  accountant   In  lieu  of 
ri'quinnjj  the  detailed  breakout  of  the 
iransdcTfons  Identified  in  the 


accountant  s  finanaal  statements  or 
notes  as  in  item  21a[iHviil.  item  30d  of 
the  final  form  merely  requires  the 
reporting  of  the  total  amount  of  the 
transactions  The  Agencies  believe  that 
the  reporting  of  the  total  amount  of  such 
transactions  will  be  siifficjent  lo  identify 
potential  problems  in  this  area  Item  21b 
of  the  proposed  form  required  a 
scheihile  of  only  those  non  exempt 
transai  tions  not  reported  m  the 
accountant's  finanual  statements  and/ 
or  notes  As  pointed  out  by  a  cuiuple  of 
commentators,  it  is  unlikely  that  the 
accountant's  financial  statements  or 
notes  would  typically  sper  ify  whether  a 
p.irty  ininltTest  transae  tion  is  subject  to 
,in  exemption  or  not.  Accordingly,  the 
form  has  been  modified  to  require  that  a 
Schedule  be  completed  by  the  plan 
administrator  with  respect  tn  all  non- 
exempt  party  m  interest  transartions 
dunng  the  plan  year  (includin).'  "h'lse 
involving  publicly  traded  seciirit.t  s). 
whether  or  not  such  transactions  have 
geni'raliy  been  identified  in  the 
.iccountant  8  financial  statements  or 
notes  \Sf't^  Items  ^0  e  and  f  and  rel.tted 
instnirtions) 

The  Agencies  do  not  bilieve  that  a 
listing  of  all  exempt  transactions  is 
ne(  essarily  u.seful  as  part  of  the  annual 
report  because  the  availability  of  each 
exemptKjn  is  nxinditumed  on  the 
sali.sfaction  of  those  condition*  set  forth 
in  the  exemption,  as  well  as  the 
ai  curai  y  of  the  repres«>ntations  made  in 
connri  tion  with  the  granting  of  an 
individual  exemption,  accordingly. 
determining  compliance  with  any  given 
exemption  would,  in  the  absence  of 
imjiosmg  significant  reporting  burdens 
on  filer  be  very  difficult  to  determine 
through  the  annual  reporting  process 
The  Agencies  have  other  means,  which 
are  more  efficient  and  effective,  by 
which  to  venfy  compliance  with 
.ivailable  exemptions 

.}  Service  I*rovideT  Information  litems  19 
and  Zi  of  Proposed  Form/item  2«  of 
Final  FonnI 

a  Srn'ice  providers  receiving  $5,000 

I  >r  w.orf'  ir,  c  ampftisutuui.  Item  23  of  the 
propofit'd  form  reflected  the  Agencies 
decision  to  increase  the  threshold 
amount  for  reporting  service  provider 
information  from  $800  in  a  plan  year  to 
S.'i.tXX)  in  a  pl.in  year  Many  of  the 
I  ommciits  relating  to  the  reporting  of 
this  information  on  the  Si:hedule  C 
supported  the  Agencies'  proposed 
change  On  the  basis  of  these  comments 
and  Ihe  Agencjes'  continued  belief  that 
an  increase  in  the  compensation 
threshold  will  result  in  the  reportmg  of 
more  useful  information  to  the  Af,encies. 
as  well  as  participants  and 


beneficiaries,  the  Agencies  are  adopting 
this  item  without  change  [See:  item  28a 
of  the  final  form).  The  listing  of  service 
providers  is  reported  in  Part  I  of  the  new 
Schedule  C. 

b.  General  termination  in  appointment 
information.  Items  19a-c  of  the  proposed 
form  are  identical  to  the  questions 
which  appeared  on  the  Form  5500  in 
prior  years  with  respect  to  providing 
information  on  the  termination  of 
certain  service  providers  to  the  plan. 
Items  19a-c  specifically  ask:  whether 
there  has  been  a  termination  of  a 
trustee,  accountant,  insurance  carrier, 
enrolled  actuary,  administrator, 
investment  manager  or  custodian;  for 
the  identification  of  the  terminated  party 
(i.e.,  name,  address  and  telephone 
number);  for  an  explanation  of  the 
termination;  and  whether  there  are  any 
outstanding  material  disputes  or  matters 
of  disagreement  concerning  the 
termination,  A  number  of  commentators 
suggested  that  changes  in  service 
providers  generally  are  undertaken  for  a 
variety  of  legitimate  reasons  in  the 
normal  course  of  plan  administration 
and.  therefore,  questioned  the  need  for 
such  information.  Other  commentators 
indicated  there  was  insufficient  space 
allotted  on  the  form  to  provide  the 
requested  information  concerning 
terminated  service  providers. 

The  Agencies  have  decided  to  retain 
these  questions  without  change  for  Form 
5500  filers  (See:  items  28c-e  of  the  final 
form).  First,  the  Agencies  note  that 
section  103(c)(4)  specifically  mandates 
that  an  administrator  include  as  part  of 
the  annual  report  an  explanation  for  the 
termination  of  the  persons  delineated  in 
item  28d.  Second,  while  the  Agencies 
recognize  that  changes  in  service 
providers  can  take  place  for  a  variety  of 
legitimate  reasons,  the  Agencies  believe 
that  the  requested  information, 
particularly  the  explanation  of  the 
termination,  does  provide  useful 
information  concerning  the  general 
practices  of  a  plan  and  does  serve  as  a 
means  by  which  to  identify  those 
practices  which  may  not  be  in  the  best 
interest  of  the  plan  or  its  participants 
and  beneficiaries.  In  response  to  a 
comment  noting  insufficient  space  on 
the  form  for  the  requested  termination 
information,  the  Agencies,  in  an  effort  to 
provide  more  space  for  the  requested 
information,  have  modified  the  new 
Schedule  C  to  accommodate  this 
information  (See:  Part  III  of  Schedule  C). 

c.  Termination  of  Accountant/ 
Actuary  (item  19d  of  proposed  form/ 
item  28f  of  final  form).  Item  19d  (and  the 
instructions  thereto)  of  the  proposed 
form  required  that  the  plan 
administrator  include  as  part  of  the 
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annual  report  a  letter  from  any 
accountant  or  enrolled  actuary  who  had 
been  terminated,  stating  the  reasons  for 
the  termination.  A  number  of 
commentators  indicated  that  the 
requested  letter  from  the  terminated 
accountant  or  actuary  should  not  be 
required  as  part  of  the  annual  report  in 
view  of  the  fact  that  a  terminated 
accountant  or  actuary  may  be 
uncooperative  in  providing  such  a  letter 
or  reluctant  to  state  reasons  for  the 
termination.  The  commentators  noted 
that  having  to  obtain  such  a  letter  may 
be  very  diflRcult  if  not  impossible,  and 
may,  as  a  result  of  delays  in  receiving 
such  letter,  cause  delays  in  the  filing  of 
the  annual  report.  One  commentator 
noted  that,  if  a  professional  believes 
that  a  termination  was  wdthout  cause, 
the  terminated  professional  should  be 
able  to  notify  the  Department  of  Labor 
directly. 

The  Department  of  Labor  believes 
that  accountants  and  ac'uaries 
represent  a  valuable  and  independent 
source  of  information  concerning  the 
operations  and  activities  of  employee 
benefit  plans.  In  this  regard,  it  is  noted 
that  ERISA  sections  103(a)(3)(A)  and 
103(a)(4)(A)  specifically  require  that, 
with  certain  exceptions,  the 
administrator  of  a  plan  is  to  engage  an 
independent  qualified  public  accountant 
and  an  enrolled  actuary,  respectively,  on 
behalf  of  all  plan  participants  and 
beneficiaries.  Accordingly,  the 
Department  believes  that  the 
termination  of  an  accountant  and/or 
actuary  is  a  significant  event  and  that 
the  views  of  the  terminated  accountant 
or  actuary  as  to  the  reasons  for  their 
termination  will  be  useful  in  identifying 
potential  abuses.  However,  the 
Department  also  agrees  with  those 
commentators  who  indicated  that 
requirmg  administrators  to  obtain,  and 
include  as  part  of  a  plan's  annual  report, 
a  letter  from  a  terminated  accountant  or 
actuary  stating  the  reasons  for  the 
termination  may  result  in  significant 
burdens  on  the  plan  administrator.  The 
Department,  therefore,  has  modified  the 
requirements  of  the  final  form  (See:  item 
28f)  to  merely  require  that  the 
administrator  furnish  the  terminated 
accountant  and/or  actuary  a  copy  of  the 
administrator's  explanation  for  the 
termination,  as  set  forth  on  Schedule  C, 
along  with  a  notice  advising  the 
accountant/actuary  of  the  opportunity 
to  provide  conmients  on  the  furnished 
explanation  directly  to  the  Department 
of  Labor  [See:  model  notice  in 
instructions  to  item  28f).  The 
Department  believes  that  this  change 
accommodates  both  the  needs  of  the 


Department  and  the  concerns  expressed 
by  the  commentators  in  this  area. 
4.  Reportable  transactions  (item 
26a(iv)  of  proposed  form /item  30d  of 
final  form).  As  proposed,  item  26a(iv) 
required  the  reporting  of  any  transaction 
or  series  of  transactions  involving  in 
excess  of  5  percent  (rather  than  3 
percent)  of  the  current  value  of  plan 
assets.  The  Department  of  Labor  has 
adopted  this  item  as  proposed  (See  item 
30d  of  final  form).  Comments  concerning 
this  item  are  discussed  in  connection 
with  the  adoption  by  the  Department  of 
Labor  of  amendments  to  29  CFR 
S  2520.103-6  appearing  in  today's 
Federal  Register. 

B.  Form  5500-C/R 

1.  Identification.  Plan  Charactenstics. 
Participant,  and  Other  General  Information 
Items  [See:  Fomi  5500  Discussion  Relating  lo 
TTiese  General  Items) 

2.  Financial  statements  and  related 
items 

As  proposed,  the  Form  5500-C 

required  plans  with  25  or  fewer 
participants  to  report  only  summary 
financial  information  (i.e..  total  assets. 
liabilities,  net  assets,  income,  expenses. 
net  income  (loss)  and  contributions  for 
the  plan  year)  and  plans  with  26  to  99 
participants  to  complete  the  more 
detailed  financial  statements  (See:  items 
18. 19.  24  and  25  of  the  proposed  form). 
The  proposed  Fonn  5500-R  also 
included  a  requirement  that  all  plans 
filing  the  form  report  summary  financial 
information  identical  to  that  to  be 
reported  by  plans  with  25  or  fewer 
participants  on  the  proposed  Form  5500- 
C. 

A  num.ber  of  commentators  indicated 
that  the  limited  financial  reporting 
provided  for  plans  with  25  or  fewer 
participants  on  the  proposed  Form  5500- 
C  would  result  in  a  reduction  of 
reporting  burdens.  However,  many  of 
the  same  commentators  also  indicated 
that  the  addition  of  financial 
information  to  Form  5500-R  would 
increase  reporting  burdens  for  many 
small  plans  and  offset  any  burden 
reductions  that  may  have  resulted  from 
the  simplified  reporting  on  the  proposed 
Form  5500-C.  Some  commentators  felt 
that  adding  financial  information  to  the 
Form  5500-R  would  defeat  the  intended 
purpose  of  the  triennial  filing  scheme  A 
number  of  commentators  recommended 
that  the  limited  financial  reporting 
provided  on  the  proposed  Form  5500-C 
fcr  plans  with  25  or  fewer  participants 
be  extended  to  all  plans  with  fewer  than 
100  participants.  Other  commentators 
indicated  that  the  simplified  financial 
reporting  provided  for  plans  with  25  or 


8638 


Fsdwal  RagUtar  /  Vol    54.  No   39  /  Wednesday.  March  1.  1069  /  Noticea 


FadenJ  Regiater  /  Vol  54.  No.  38  /  Wednesday.  March  1.  1968  /  Notices 


8639 


fewer  paiiiclpants  would  not  result  In 
any  reduction*  In  burdmi  because 
aimpletion  of  Hie  tummary  ftnandal 
information  ilenM  required  vlrtuHlly  the 
same  steps  as  thoee  that  woirld  be 
ntqiured  to  rompiele  tbe  delail^l 
nnanclal  statements 

Taking  into  nonalderation  lh(> 
importance  of  the  Infomvatton  cuntalned 
in  the  detailed  flnaacifll  statements  to 
riitiiiire  tax  cocnpiiance  for  smMll  plans 
>ind  what  appears,  from  some  comments 
received  on  the  prop«a«'d  forms 
revisions,  to  b«  little  difference  m  those 
tiunlens  attributable  to  complelmR  the 
(Iftrtilfil  financial  statements  and  those 
Mttnhutiible  to  completing  the  summary 
fiiiiiiii  irti  nlHlemcnts.  the  Ajiencien  have 
ili'i  ulfd  not  to  adopt,  for  purposes  of  the 
Form  S.')<)iv-(!  the  sunimary  finHn(  ial 
staU-rnent  reportinn  retjuirement  for 
pUns  with  26  or  fewer  participants  ' 
I  he  AjjenciM*.  however  have  d**cid«d  to 
Hit  ipt.  tfisfTi'irflly  n»  pr»poa«d.  the 
rifquirenittnt  for  the  rt'portinjj  of 
stimniary  financial  informHtinn  on  the 
Form  .S.MIO-R  {Stff  items  11  hmiI  14  of  the 
Form  S,S<)0-K)  The  onlv  mixiifuntion  to 
the  propii(ie<l  summarv  finaniirtl 
infiirm<ition  is  the  addition  of  a  line  item 
for    total  ti«"nefits  paid    [St^  item  lie  of 
final  Form  S'lUlvK)  lhi«  modifn  alion 
WHS  adopted  to  permit  the  Ai{eni;ie». 
tiiid  partn  ipants  and  iM-nrficianen.  to 
(l:slmKiiish  b«*lween  (wnefii  payment 
riip«-nses  diul  those  expeniies  related  to 
the  actual  udminiatrHtKm  of  a  pi<in 

While  t<  miniber  of  (;onimfnlaii>rs 
indii  aled  thai  the  reportmx  of  lh>' 
proposetl  iuiiunary  finaiicinl  informiilion 
on  the  Form  S5()(VK  would  ini  rvrise 
tuirdens  for  small  plan  Tilers  and.  in 
effe<  t,  nexate  the  twnefils  of  the 
tiifiinidl  fiiiriK  *v«tem   the  .\}<eiu.ies  do 
not  agree   Firsl.  the  abseni  e  of  any 
fiiiani  irtl  mfornidiion  on  the  Form  5500- 
K  hrt«  over  ihe  prtst  iM'MTiil  years 
effcctivr'v   [>!>•!  i.ulcd  !he  Axent-ie.i.  as 
well  as  p.u ':.  ipunts  and  heiw-fiuiaries. 
from  undertaking  any  i\p<'  )f  i.urrent 
analysis  of  the  finani  i.i!  i  oiulitum  of 
those  plann  filmg  the  Furm  S60i>  R   The 
.■\i<i'ncias  be lu've  that  the  avtiilability  of 
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*  In  •dduton  lu  th«  •tUiciutvun  nl  oinin. 

Ih«  y— <f  i  Ki|i»lw  .mil  'h«  rvi  iMpt    ,i  >«'in)<if'>y   «- 
*ll#  H>*Ji<  Ajfvnt  y  pti.^ta^  iMartnK  .in  thv  pf^»f*<M«Hl 
'•r  Mia  rvvtsutns   'br  InlnnMl  M#v«mi«  S*»rvti«   wtth 
l>Mrtt«..tp4ii«tii  U\  :hm  I.  )fTl4  •  (>(  K4A(utsv«i«iii  aitai 
Hui1m«I      <>iut'M  '(■<]  •  ri'iJ«lt.«r  .•(  ;«.[■(..    •,  ji^ittiii 

Srrl*«  Putilic  i-ammamtB  rmomttni  •'  ih<»*  (rmpoai* 
H>9»»rmi  lo  •upp'Mi  lb*  pmvuwtiua  ihal  ■—■nCMlly 
ihf  ft«in«  uilumMiKMi  and  priM««a  rvqut/vii  'u 
r4>ni|>i«l«  Cha  .IrUiU^l  rinan<  )a.  itatefnan'a  la 
n*».  ^9»mry  to  thm  -ufrtpl^flon  <*(  'Iw  prop^ia^^l 
aun.mary  ftnanciaJ  ttalvoiflftla  TH«r«f<ir«   it  wnMikl 
•  ppaar  'hal  Ullla  if  aay.  lacraaM  in  t>urdnM  wouki 
rmwrnXf  ttoim  rmt^uitum  ail  (Uaab  to  co^^u^ta  ftM 
iWiaiWd.  raithar  aan  Ika  pro^»— d  •umiaary 


financial  Information  on  the  Form  &500- 
R.  albeit  summary  in  nature,  will 
significantly  enhance  the  ability  of  both 
the  Agencies  and  the  participant!  and 
b«neficianes  In  small  plana,  to  monitor, 
on  a  current  annual  basis,  the  financial 
condition  and  activity  of  such  plans, 
while  Imposing  tittle,  if  any  additional 
burden  on  small  plan  filers  Second,  the 
Agencies  continue  to  believe,  as 
indicated  m  the  supplementary 
information  accompanynng  the 
September  19,  t«!8  proposed  forms 
revisions,  that  the  requested  financial 
mformabon  is  prepared  and  maintained 
in  the  normal  course  of  prudent  plan 
operations  and  therefore,  the  entry  of 
the  informijtion  on  the  form  should  not 
result  in  any  increase  in  burdens  or 
costs  to  affected  plans  *  This  conclusion 
IS  suppfjrted.  In  part,  by  the  fact  that  at 
least  50  percent  of  smnl!  plan  filer? 
currently  elect  to  file  the  Form  5500-C. 
which  requires  the  completion  of 
detailed  financial  information,  every 
ypHi    rrtlher  than  only  every  third  year 
as  permitted  under  the  triennial  filing 
system.  The  Agencies  also  believe  that, 
even  with  the  addition  to  the  Form  5500- 
R  of  summary  financial  informalion.  the 
differences  in  the  information  required 
lo  be  reported  on  the  Form  SS^XM^;  and 
the  Form  S.V)0-R  is  such  that  reduced 
reporting  burtlens  will  reftull  for  many 
plans  electing  to  take  advantage  of  the 
Form  iSOO-C/R  triennial  reporting 
system,  as  oppoS4i?d  to  the  filing  of  the 
Form  S'jOO-C  on  an  annual  basis 

l.«slly.  the  Agencies  note  that  the 
deletion  of  certain  reporting  items  for 
S.'WJO-CJ  filers  will  also  reduce  reporting 
burdens   In  this  regard,  the  Department 
of  l.<ilM)r  believes  that  the  inlervsts  of 
both  the  Deprtrlmeni  and  plan 
partK  ipants  are  protected  by  set  tion  107 
of  the  Act  whii  h  requires  plans  to 
preserve  dn<!  make  aci  essible  all 
infornuition  which  wouiil  be  reported 


*  TSr  rVpanmrnt  uf  l.ati<>r  nuiaa  thai  h3tlSA 
••cluin  Ii»?   r«l•llr^^  lo  lh«  rrt'ntiim  ot  record. 
r«quim    avvry  pcratm  luhiai  i  !i>  ■  rvquiramanl  lu 
flU  •»>  i1a»<.npljt*t.   T  fT»p*ir'  '    *    '  jr  wN-  mrrniJJ  jf 
ti.hmft  t,'  tuf/i  a  r^rjt."wr^nt  *it/f  'ar  an  tttttmptKW 
.v  umt^iifmd  rmpiiftim  rmpt't-diiif  rmtfv i rwtrmnt  umd^r 
$r^liun  liHiul/./  ,-r  i3'  itt  ihi.  miw  (Titt*  l\.  ahall 
n.aintam  ^9*  i>riiM  .Mi  mattrra  nt  which  di«iJu«ur«  la 
'■w.juirfKl  whh  h  *wi!!  ^mvuia  in  auffU:!*!  t  d«tai)  th# 
n4N  raa«ry  ti*a*(  mf<KTTMtit>fi  and  timim  ft  mil  whirii 
tlM  docuaMnU  ttiaa  raqulrad  may  tm  vviiftad. 
a<;'lain*d.  cUrilHNj  and  iJMtikad  lor  mccurmcy  SMd 
nmpMtanaa*   ■    ■    ■     ,F.aphaaii  tupplMdl  Tha 
•tarutiirtr  Satu  fiir  tha  praat-nplioci  of  lUnpllflad 
annual  r»p»jtl>ii  for  panamn  plana  with  (ail  <hm\ 
lOU  parttc^wila  and  tmaii  watfan  piana  la  I 
aacli'B  ll>44aMi|  lod  |.1|   Acourduigtjr. 
ivil  Ihr   Inaiiad  fUtaivua!  lolormaliaa  raqmrad  to  ba 
lD.  Itidad  m  an  anrmal  raptirt  purauanl  Id  CltlSA 
a*  ttim  liKl  la  raqajrad  to  ba  i»>ui*iJ  oa  Aa  Porai 
VSOU  Sanaa.  r«<jirda  ralaOas  «>  tkoaa  la^MvaMaala 
«re  r*«4uirad  to  ba  -r--"'-^— -'  la  accordaoca  anih 
Iha  rattinikaapinf  raqutraaianU  ni  tactkifi  107 


absant  an  exemption  or  siaipliiied 
reporting  requirement. 
X  Miscellaneous  Items 

a.  Service  provider  uiformaUon.  Item 
28  of  the  proposed  Form  5500-C  asked 
whether,  since  the  end  of  the  plan  year 
covered  by  the  last  return/report  Form 
5500  or  5500-C  (or  dunng  this  plan  year. 
if  this  Is  the  initial  return /report),  any 
person  who  rendered  services  to  the 
plan  received  directly  or  indirectly  more 
than  $2,500  in  compensation  dunng  the 
plan  year  (except  for  employees  of  the 
plan  who  were  paid  less  than  $1,000  per 
month).  This  information  was  required 
to  be  reported  u:i  the  service  provider 
section  of  the  Schedule  C.  However, 
upon  reevaluating  the  information  needs 
of  the  Agencies,  as  ihey  relate  ir  small 
plans,  and  taking  into  conside.'ntion  the 
availability  of  such  information  upon 
examination  of  such  plans,  the  Agencies 
have  decided  not  to  require  Form  5500- 
C  filers  to  report  service  provider 
informution  at  this  time 

b.  Smice  prt)vider  temnnaiion 
inhrmalion.  Item  22  of  the  proposed 
Form  5500-C  like  item  19  of  the 
propofttd  Form  5300,  asked  for 
informution  concerning  any  trustee, 
administrator,  accountant  investment 
manaRtr.  insurance  carrier,  custodian 
and  enrolled  actuary  terminated  dunng 
the  plan  year,  an  explanation  of  reasons 
for  the  termination  and  whether  there 
have  been  any  outstanding  matenal 
disputes  or  disagreements  concerning 
the  termination,  and.  in  the  case  of  a 
terminated  accountant  or  actuary, 
whether  a  signed  letter  from  the 
terminated  accountant  or  actuary  is 
attached  explaining  the  reason*  for  the 
termination.  Taking  into  consideration 
the  comments  received  concerning  the 
service  provider  termination  items  and  a 
review  of  the  Agencies'  informational 
needs  for  small  plans,  the  Agencies  have 
decided  not  to  require  Form  5500-C/R 
filers  to  file  information  concerning 
termir.dted  service  providers.  The 
Agencies  believe  that  the  availability  of 
such  information  upon  examination  of 
the  books  and  records  of  small  plans  is 
adequate  at  this  time. 

c.  Partym-mterest  Uvnsacttons.  Item 
28a  of  the  proposed  Form  5300-C  asked 
whether,  except  for  publicly  traded 
securiiies.  the  plan  engaged  m  non 
exempt  transactions  with  parties  in 
interest.  If  the  answer  is  "yes.    a 
schedule  of  such  transactions,  prepared 
in  accordance  with  tha  instructions,  was 
required  lo  be  completed.  In  an  effort  to 
further  simplify  reporting  for  small 
plans,  the  Agencies  have  modified  this 
question  on  the  final  forms  by  adding 

"yes'V'no"  questions  which  ask 
whether,  dunng  the  plan  year,  there  has 


been  any  sale,  exchange,  or  lease  of  any 
property  or  any  loan  or  extension  of 
credit  between  the  plan  and  the 
employer,  any  fiduciary,  any  of  the  five 
most  highly  paid  employees  of  the 
employer,  any  owner  of  a  10%  or  more 
interest  in  the  employer  or  relatives  of 
any  such  persons  [See:  item  29c  and  d  of 
the  final  Form  5500-C):  As  adopted,  item 
29c  and  d  does  not  require  the 
administrator  to  distinguish  between 
exempt  and  non-exempt  party  in  interest 
transactions,  nor  is  a  schedule  of  the 
transactions  required  to  accompany  the 
Form  5500-C  filing.  However,  if  a  "yes" 
response  is  required,  the  amoimt  of  such 
transactionfs)  is  also  required  to  be 
provided. 

C.  Schedule  A  (Insurance  InformaUon) 

A  number  of  commentators  suggested 
elimination  or  roodificatioa  of  tiie 
Schedule  A  on  the  basis  that  the  plan 
administrator  is  dependent  on  die 
insurance  company  to  provide  the 
infonnatkio  necessary  to  complete  the 
Schedule  and  soma  insurance 
companies  do  not  provide  the  reqnired 
information  In  a  timely  manner  and 
others  do  not  provide  it  at  aU,  thereby 
putting  the  administrator  in  the  difficult 
position  of  having  position  of  having  to 
decide  whether  to  file  the  annual  report 
without  the  Schedule  A  information  or 
delay  their  annual  report  filing.  It  is  tbe 
view  of  the  Agencies  that  compliance 
with  annual  reporting  requirements 
requires  the  filing  of  a  complete, 
accurate  and  timely  annua]  return/ 
report  which  includes  that  information 
required  to  be  reported  on  die  Schedule 
A.  Accordingly,  plan  administratora  and 
fiduciaries  are  obliged  to  take  any  and 
all  steps  reasonably  necessary  to  secure 
the  Schedule  A  tnformaboa  in  this 
regard,  it  should  be  noted  that  with 
respect  to  the  obUgation  of  insurance 
carriers  to  furnish  the  Schedule  A 
information.  ERISA  section  103(aK2) 
specifically  provides  that  if  some  or  ail 
of  the  information  necessary  to  enable 
the  administrator  to  comply  with  the 
requirements  of  Title  I  of  ERISA  is 
maintained  by  an  insurance  carrier  or 
other  organization  which  provides  some 
or  all  of  tile  benefits  under  a  plan  or 
holds  assets  of  the  plan  in  a  separate 
account  such  carrier  is  required  to 
transmit  and  certify  the  accuracy  of 
such  information  to  the  administrator 
within  120  days  after  the  end  of  the  plan 
year.  Therefore,  the  failure  or  refusal  by 
an  insurance  carrier  to  provide  the 
required  Schedule  A  information  to  the 
plan  administrator  in  a  timely  manner 
would  constitute  a  violation  of  the 
requirements  of  Title  I  of  ERISA.  %vitb 
respect  to  which  plan  Bduciaries  may 
pursue  the  statutory  remediaa  provided 


in  section  5G2(aK3}.  Administi-ators  are 
advised  that  in  no  event  should  annual 
return/report  filings  be  delayed  pending 
receipt  of  the  Schedule  A  information 
beyond  tiie  date  on  which  the  report  is 
due  (including  any  extensions  granted 
by  the  Internal  Revenue  Service). 
Rattier,  the  administrator  should 
complete  the  Schedule  A.  to  the  extent 
poaeible.  and  file  a  timely  return/report 
noting  any  deEknendes  in  the  Schedule 
A,  the  canier  and  the  stepa  being  taken 
to  secure  the  required  information.  Upon 
the  receipt  of  the  deficient  Schedule  A 
information  by  the  plan  administrator, 
the  administrator  should  file  an 
amended  return/report  in  accordance 
with  the  instructions  to  the  forms. 

One  conunentator  requested  that  the 
Department  of  Labor  reconsider  its 
position,  as  set  forth  in  Advisory 
Opinion  No.  86-1 7 A,  on  the  reporting  of 
certain  "excess  commissions"  on  the 
Schedule  A.  Another  commentator 
noted  that  if  Opinion  No.  8ft-17A  is  the 
Department's  position  on  the  reporting 
of  "excess  commissions",  the 
Instructions  to  the  Schedule  A  should  be 
modified  to  clearly  reflect  that  position. 
Opinion  No.  88-17A  addressed  the  issue 
as  to  whether  certain  compensation  or 
fees  (referred  to  as  "excess 
commissions  ')  received  by  insurance 
brokers,  which  might  be  calculated  on  a 
percentage  of  new  business  and/or 
renewal  business  obtained  in  one  year, 
or  on  the  increase  in  premiums  earned 
by  a  broker  in  one  year  over  a  prior 
year,  or  on  the  total  business  managed 
by  a  broker,  are  required  to  be  reported 
on  the  Schedule  A,  even  though  such 
commissions  do  not  compensate  the 
broker  for  the  placement  of  a  particular 
contract  writh  an  employee  benefit  plan. 
In  Opinion  No.  86-17A  the  Department 
concluded  that  because  the  "excess 
commissions"  described  in  the  letter 
would  be  calculated  taking  into  account 
contracts  with  employee  benefit  plans 
and  such  commissions  are  not  paid  for 
managing  an  agency  or  for  performing 
other  administrative  functions 
(exceptions  provided  in  the  instructions 
to  the  Schedule  A),  the  excess 
commissions  are  required  to  be  reported 
on  a  proportionate  basis  on  the 
Schedule  A  of  a  plan's  annual  return/ 
report  In  the  course  of  its  review  of  the 
annual  reporting  requirements  and  the 
public  comments  received  on  the 
proposed  revisions  to  the  Form  5500 
Series,  the  Department  did  review  the 
extent  to  which  insurance  fees  and 
commissions  should  be  required  to  be 
reported  on  the  Schedule  A.  On  the 
basis  of  this  review,  the  Department  has 
concluded  that  consistent  with  its  views 
expressed  in  Opinion  No.  86-17A.  all 


fees  and  commissions  directly  or 
indirectiy  attributable  to  a  contract 
between  a  plan  and  an  insurance 
company,  insurance  service  or  similar 
organization  should  be  reported  on  the 
Schedule  A.  Therefore,  the  Department 
has  retained  the  requirement  that 
"excess  commissions",  as  described  in 
Opinion  No.  86-17A,  must  be  reported 
on  the  Scliedule  A.  TTie  instructions  to 
the  Schedule  A  have  been  revised  to 
clarify  the  required  reporting  of  such 
amounts. 

D.  Schedule  B  (Actuarial  Information} 

The  proposed  Schedule  B  required 
that  certain  values,  previously  reported 
by  all  plans  as  of  the  beginning  of  the 
plan  year,  would  be  reported  by  single 
employer  plans  as  of  the  end  of  the  plan 
year.  Multiemployer  plans  would 
continue  to  report  these  values  as  of  the 
beginning  of  the  plan  year.  The  items 
affected  were  the  current  value  of  assets 
accumulated  in  the  plan  (item  6c).  the 
present  value  of  vested  benefits  (item 
6d),  and  the  present  value  of  norrvested 
accrued  benefits  (item  6e).  Comments 
stated  that  end-of-year  assets  are 
reported  on  the  main  form  and  therefore 
requiring  this  on  the  Schedule  B  would 
be  redundant.  Comments  further  stated 
that  requiring  the  actuary  to  enter  this 
value  on  the  Schedule  B  would  result  in 
delays  and  increased  requests  for  filing 
extensions  if  the  actuary  had  to  wait  lo 
obtain  this  value  from  the  plan 
administrator  in  order  to  complete  the 
Schedule  B.  Comments  indicated  that 
requiring  end-of-year  valuations,  in 
order  to  report  vested  benefits  and 
nonvested  accrued  benefits  as  of  the 
end  of  the  year,  would  result  in 
significant  additional  costs  and  burden 
for  many  plans,  since  most  plans 
perform  their  valuations  as  of  the 
beginning  of  the  plan  year.  Several 
comments  requested  that  projections  of 
actuarial  values  to  the  end  of  the  plan 
year  be  allowed,  and  one  comment 
suggested  that  an  end-of-year 
requirement  that  allowed  projections 
would  not  represent  a  significant  burden 
for  many  plans.  In  response  to  these 
comments,  the  Agencies  have  decided 
not  to  require  end-of-year  reporting  of 
these  values  at  this  time.  Ail  plans  will 
continue  to  report  these  values  as  of  the 
beginning  of  the  plan  year. 

Another  change  to  the  Scbeduie  B 
requires  plans  to  separate  amortization 
charges  to  the  funding  standard  account 
into  those  cliarges  due  to  funding 
waivers  (item  9c(i))  and  ttiose  charges 
due  to  other  than  funding  waivers  (item 
9c(ii)).  Unamortized  balances  are 
similarly  required  to  be  separated.  The 
response  to  this  item  was  favn^ble  no 
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(inc    rulic  Mled  thai  it  woukl  h«' 
l)u/ilen«t)me  to  thp  plans    ITih  Aijt'ncu'ii 
have  Mccordinnly  decided  to  ndopt  this 
(  hHnjjp 

A  ii«w  instrvjilion  wttH  tiddt'd  to  ilcni 
^<)  to  i.lrtnfy  thrtt  «i  fiiiidirix  wdivfr 
rf(juHiit|»|  pvndiriH  with  the  IKS  ii  not  to 
b«  ri'portpd  m  thu  item  until  thf 
waiveri<t)  i«  grHtitcd   One  comment 
itulu  alfd  lh«l  tht"  wonlin^  of  th»" 
inntniition  iUKSfsted  thrtt  onl>  w«ivr<i 
minimum  fvindum  nmounls  louid  h«' 
iniludKd  m  this  item,  and  stnlcd  ihiit 
rtcluariei  \i»e  this  item  to  report  rtmount.t 
due  to  other  ocrun^nces  The  A^^em  ici 
hdve  chrtnHed  the  instrvii  turn  to 
rei.onnize  thnt  iilht-r  i  redi's  iire  rHpnr'ed 
in  thin  Item 

S«jme  rommt-nls  were  fo(  used  nn  the 
frtct  thrtt  the  in»liM<:tion«  for  item  7  did 
not  reflect  the  overview   The 
uiHlrucllon*  have  been  revised  to 
provide  that  only  contnhutions  that 
have  actually  been  made  are  to  be 
reported  in  item  7  The  chanHe  is  bfip.« 
made  so  that  the  Schedule  H  will 
properly  reflect  whether  a  I'undinjj 
defiiiency  exists   Oftentimes   the 
Agencies  have  found  (hat  the  reported 
I  oiitnbullons  (reported  as     to  he  nitide 
by     a  spet  ified  dale'  were,  in  fact,  not 
made   Mowever,  by  the  time  this  fact  is 
dis(  overed.  a  significant  period  of  time 
has  elapsed   The  revised  mslnu  tions 
should  enatile  the  Ageni  les  'n  addifss 
in  a  more  timely  maniitT  the  ffiilurtj  to 
make  contributions  to  a  plan 

Some  comments  foi  used  on  the 
addition  of  line  H((  |  whu  h  asks  for  the 
uiifuiided  liability  for  sprcitd  ><ain 
nielhnds    This  item  h.is  been  .idiled  Vi 
test  fur  I  ompliam  e  with  'he 
requirements  of  se(  tion  1  41J|i  |(, ti- 
ll b)|  1 1  of  the  In  (  oine  Tax  Re«clatioP.s 
frelalinK  to  the  basii    funding  forniulal 
I'rcii  1(1  the  change,  the  S<  hi-dule  i\  did 
111)1  I  <inlam  suffn  lent  inform, ii;  in  '';  test 
wtielher  this  reijuirenient  was  .t.i-!  l.-r  a 
pi. in  't',,i!  was  fundeii  nsing  a  spread 
gain  method  th,i'  h,id  an  unfunded 
liability  (eg    th.c  ir"/iT,  initial  liability 
method) 

H  S.  '"'I  In  It-  C  (Service  Provider  and 
Tni-.:i'i'  Information! 

1  he  Schedule  V.  is  essentialU  a 
Department  of  I^abor  si  hedule  to  ti.' 
i.sed  for  the  reporting  of  i  ertain  serv  ice 
pnuider  and  tnislee  infiirmation    As 
proposed    Part  I  of  the  S<  hedule  w  ,n    in 
'he  (  .ise  of  Korm  S.SOO  filers  to  tie  used 
for  the  reporting  o'  •••rvice  providers 
receiving  J5,(X)l)  or  more  duiring  the  plan 
year  and    in  the  ca»«'  of  Korm  .S,S<)(V  < 
filer*,  survic.e  prtividers  receiving  more 
than  $2..V)()  or  more  during  the  plan  year 
t'art  II  of  the  proposed  S<  hedule  C  was 
to  fxi  used  for  the  reporting  of  the  name 
and  address  of  each  plan  tmstee   In 


addition  to  other  chants  to  the 
Schedule  C,.  the  Department  of  Labor  as 
indicated  above,  has.  on  the  basis  of  a 
review  of  its  informational  needs, 
decided  to  limit  the  reporting  of  the 
mformation  required  on  the  Schedule  C 
to  only  Form  5500  filers  Accordingly 
plans  with  fewer  than  100  participants 
filing  the  Form  5500-C  will  not  be 
retjuired  to  file  a  S<Jiedule  C  as  pari  of 
their  return/report  The  Department  also 
has  decided,  with  re8pe<:t  to  that 
information  required  to  be  reported  on 
the  S<. hedule  C,  to  adopt  the  proposed 
increase  in  the  compensation  reporting 
threshold  for  reporting  service  provider 
informa'ion  from  SfiOO  to  $5. MX)  during 
the  plan  vh'  \Stf   above  discussion  of 
Item  iitid  lii  the  final  Form  550()| 

With  resfH-cl  to  Pari  1  of  the  proposed 
Si  hedule  (".  a  few  commentators 
suggested  that  the  requirement  to  report 
service  provider  information  was 
burdensome  and  should  be  eliminated 
One  commenlHlor  tu^ested  that  the 
information  should  be  reported  on  the 
form,  rather  than  on  a  new  Schedule 
Other  commentators  indicated  that  the 
service  provider  information  provides  a 
useful  clarification  of  the  elements 
com.prising  the  operating  costs  of  plans 
and  should  be  retained  as  a  reporting 
reijiiirement 

With  the  exieption  of  the  increase  in 
the  threshold  amount  for  reporting 
service  provuier  information,  the  service 
prtivider  information  required  to  be 
reported  on  the  S<:hedule  C  is  identical 
to  that  information  which  has.  since  the 
inception  of  tfi,'  Form  55()()  5>enes.  been 
required  to  be  reported  by  Form  55(K) 
fliers  [St-e  item  12  of  m87  Form  55(X)) 
Over  the  past  several  years,  the 
Department  of  Libor  has  identified  a 
number  of  abuses  by  employee  benefit 
plan  service  providers  |e  g    excessive 
and  ifuplu  ative  fees,  payment  of 
kickbacks  to  plan  fidunaries,  etc  )   As  a 
result  of  the  number  of  abusive  practices 
identified  in  the  service  provuier  area, 
the  [)epartmfnt  of  I^ibor  has  uk  luded 
serv  !>  >•  [irii\  ui(  r  investigations  as  a 
m.i;  ir  1  omponeiit  of  its  HRIS.\ 
Fnforrement  Str.itegy  Implementation 
Plan  (December  liJttei  The  abuses  in  the 
service  provider  ar«'a  and  the 
importance  of  ade(jiiale  servu  e  provider 
Informaticm  as  p.irt  of  the  Fi)rm  550(1 
Series  was  recoKnizetl  in  the  report  <'f 
th.e  IVesidenl  s  ('ommission  on 
( )ri{anized  Our.e  [Sff  Report  to  the 
Presiiien!  .m.!  the  .Attorney  General.  Tht' 
F'ly  (  '.T,'(.-.../f',/ CVt.Tif".  Biisirt'ss  and 
!.,:h<tr  I ':u,i/t-,]    Thus,  it  is  the  view  of  the 
Department  that  the  service  provider 
information  required  to  be  reported  on 
the  S<:he<iule  ("  is  a  valuable  source  of 
information  to  the  Department,  as  well 
as  other  FVderal  agencies  and 


participants  and  beneficiaries. 
Moreover,  the  Agencies  continue  to 
believe  that  utilizing  a  separate 
schedule  for  the  reporting  of  service 
provider  and  trustee  information  will 
facilitate  compliance  by  plans  and  data 
entry  of  reported  information  by  the 
Agencies  For  these  reasons,  the 
Agencies  have  decided  to  retain  the 
service  provider  reporting  requirements 
for  Form  5500  filers,  with  the  reporting 
of  such  mformation  on  the  Schedule  C 
[See  Part  I  of  Schedule  C). 

However,  in  response  to  various 
comments  suggesting  the  need  for 
clarifications  in  the  instructions  relating 
to  the  reporting  of  service  provider 
information,  the  Agencies  have  modified 
the  instructions  to  Schedule  C. 
Specifically,  the  instructions  to  Part  1  of 
the  Schedule  C  have  been  modified  to 
clarify  that,  in  the  case  of  service 
providers  which  are  business  entities 
(eg,  corporations,  partnerships,  etc.), 
information  relating  to  the  business 
entity  is  to  be  reported  rather  than  the 
employees  of  the  business  entity  who 
are  servicing  the  plan  on  behalf  of  the 
entity  The  instructions  also  have  l>een 
modified  to  clanfy  that  the  $5,000 
compensation  threshold  for  reporting 
service  provider  information  is  to  be 
determined  on  the  basis  of  the  total 
aggregate  compensation  paid  to  a 
service  provider  during  the  plan  year 
and  not  on  the  basis  of  whether  any  one 
service  provided  by  the  individual  or 
entity  resulted  in  a  payment  or 
payments  of  $5,000  or  more  by  the  plan 
The  revised  instructions  further  clarify 
the  types  of  payments  which  are  and  are 
not  required  to  be  reported  on  the 
Schedule  C  For  example,  the 
instructions  clarify  that  amounts  paid  by 
an  employer  plan  sponsor  to  its 
employees  for  services  provided  to  the 
plan  are  not  required  to  be  reported  on 
the  S(  hedule  C  to  the  extent  that  the 
payment  of  such  amounts  do  not 
constitute  a  direct  or  indirect  expense  of 
the  plan  The  instructions  also  clarify 
that  information  relating  to  the  payment 
of  certain  fees  or  commissions  (su(  h  as 
a    finder'   fee)  paid  by  a  service 
provuier  to  an  independent  agent  is 
recjuired  to  be  reported  on  the  Schedule 
C.  if  the  amount  paid  is  $5,000  or  more 
liunng  the  plan  year 

With  respect  to  the  reporting  of 
trustee  information  (i  e  ,  the  name  and 
address  of  each  plan  trustee),  a  number 
of  commentators  indicated  that  such 
reporting  was  a  duplication  of  that 
information  already  required  to  be 
reported  in  the  summary  plan 
description  and  Schedule  P  and, 
therefore,  should  be  eliminated  or 
modified  Other  commentators  felt  that 


the  reporting  of  current  trustee 
information  as  part  of  the  annual  report 
would  provide  useful  up-to-date 
information,  particularly,  according  to 
one  commentator,  in  view  of  the 
turnover  of  trustees  on  some  funds.  The 
Agencies  believe  that  current  trustee 
information  is  important  to  both  the 
Agencies  and  plan  participants  and 
beneficianes.  While  the  summary  plan 
description  is  required  to  contain  trustee 
information,  the  informalion  included  as 
part  of  the  summary  plan  description, 
which  principally  serves  to  disclose,  in 
n.irrative  form,  plan  information  to 
participants  and  beneficianes,  does  not 
lend  Itself  to  computer-entry  to  the  same 
degree  as  that  information  reported  on 
the  Form  5500  Series.  Arcordingiy,  the 
access  to  infonr.ation  through  the 
summary  plan  des(  ription  is  limited,  in 
addition  to  being  complicated  by  the 
fad  that  summary  plan  descriptions  are 
being  amended  on  a  regular  bB,sis  and 
updated  summary  plan  descriptions  are 
not  required  to  be  furnished  to 
participants  and  beneficianes  or  filed 
wMh  the  Department  of  Lat)or  except  at 
fi.'e  or  ten  year  intervals  Houese.-   tne 
reporting  of  trustee  information  as  p,jrt 
of  the  annual  report,  in  conjunction  witn 
the  implementation  by  the  Agencies  of  a 
new  expandet^  data  ba.'-e  system  for  the 
1933  plan  ye-ir  Form  5.500  Series  flinps, 
will  provide  the  Apcncii  s  with  the 
ability  to  easily  access  current  trustee 
information.  Oth.^r  commentators 
suggested  utilization  of  the  Schedule  P 
for  trustee  information.  The  Schedule  P 
18  an  IRS  form  for  the  reporting  of 
certain  trustee/custodian  information. 
However,  because  the  Schedule  P  is  an 
optional  filing  applicable  only  to 
tru.^tpes  and  custodians  of  organizations 
qualified  under  Code  section  401(d)  and 
exempt  from  tax  under  Code  section 
501(aj  the  Schedule  P  would  nut  serve 
as  a  complete  or  reliable  source  of 
current  trustee  information.  For  these 
reasons,  the  Agencies  are  adopting  Part 
II  of  the  propoM^d  Schedule  C  without 
modification.  The  Agencies,  however. 
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will  in  the  future,  be  reviewing  the 
feasibility  of  some  form  of  exception 
reporting  in  this  area  (e.g..  reporting  only 
changes  in  the  trustee  information 
annually). 

As  noted  earlier,  a  new  Part  III  has 
been  added  to  the  Schedule  C  for 
inclusion  of  explanations  of 
termirvations  of  certain  service  providers 
to  plans. 

rV,  Regulations  Relating  to  the  Fmal 
Forms 

In  the  8uppiementar>  information 
accom.panying  the  September  19, 1986 
publication  of  the  proposed  forms 
revisions  in  the  Federal  Register,  the 

Department  of  Labor  noted  (51  PR  3350.T) 
that  the  proposed  forms  cnniemphted 
adoption  of  a  proposed  regulation 
f§  2520.103-12)  providing  a  limited 
exerrptifjn  from,  and  alternative  method 
of  compliance  with,  the  reporting  and 
r^isclnsure  requirements  of  Title  I  of 
IIRIS.A  for  plans  which  invest  in  certain 
entities  whose  assets  would  be  deemed 
"p! m  asbctb"  under  the  Dep.irtnienl's 
regulation  defining  "plan  assets"  {^9 
f>K  251IJ..V101).  Regulation  §  2520.103- 
!  J  wds  ii'l.Tpted  and  published  in  the 
Fedijral  Register  on  November  13, 1986 
(31  FR  4128.S). 

For  purposes  of  Title  1  of  ERIS,\,  the 
filing  of  a  completed  Form  5500 
(including  the  report  of  an  indi  pendent 
qualified  public  accountant  anti  any 
req'-.ircd  statements  and  schedules;  by 
plans  with  100  or  more  participan's 
co.^.siituies  comphaiice  with  the  liii.ited 
exemption  and  aiternaiive  melhot;  of 
compliance  prescribed  m  paragraph  (b) 
of  29  CFR  2520.103-1   promulg.^ted  m 
accordance  with  the  authonty  granted 
the  St'cretarv  under  sections  l(>1(cj(3) 
and  no  of  ERISA.  The  fding  of  a 
compleied  Form  SoOO-C  or  Form  5500-R. 
as  appropriate,  constitutes  compliance 
with  the  simplified  armuaj  reporting 
requirements  prescribed  at  29  CFR 
2520.104-41.  adopted  pursuant  to  the 
authority  granted  the  Secretary  under 
sections  H)4[a)f2)|A]  and  104[a)|2)  {Also 


see:  29  CFR  2520.103-l(c))  In  the 
supplementary  information 
accompanying  the  1986  proposed  forms 
revisions  (51  FR  335031.  the  Department 
of  Labor  also  noted  that  certain 
amendments  Ic  the  annual  reporting 
regulations  would  be  necessary  to 
accommodate  certain  proposed 
revisions  to  the  forms.  These 
amendments  were  published  in  the 
Federal  Re^ster  for  public  comment  on 
lanuarj  2,  1387  (52  FR  81).  A  document 
containing  amendments  to  the  annual 
repotting  regulations  odopted  by  the 
Department  of  Labor  appears  in  th": 
same  separate  part  of  'oday's  Fedeial 
Register.  These  amendments  are 
effective  for  reporting  for  plan  years 
beginning  on  or  after  January  1, 1988. 

Paperwork  Reduction  Act 

These  forms  contain  information 
collection  requirements.  They  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  Lhe  provisions  of  the 
Paperwork  Reduction  Act  of  1980  [Pub. 
L  96-511).  The  Form  5500  Series  Annual 
Report  of  Employee  Benefit  Plans  has 
been  assigned  Control  No  1210-0016. 

StaJuiorv  A;iihority 

Accordingly,  pursuant  to  the  authority 
in  sections  101. 103, 104. 109. 110  and 
4065  of  ERISA  and  sections  6039D  and 
6058  of  the  Cede,  the  Form  5500  Series 
Annual  Return/Report  and  the 
instructions  thereto  are  adopted  as  set 
forth  below. 

Signed  at  Washington,  DC,  this  23rd  day  of 

Feb."  .:rv,  ic;"p 

Davad  M   WalKer, 

Assistant  Secretary  for  Pension  and  Weffare 

Benefiis.  U.S.  Department  of  Labor 

Robert  I.  Brauer, 

.A'Sjt  'uni  Commissioner  Employee  Plans  and 
Exerrpt  Organizatiors,  Internal  Revenue 
Service. 

Kalhlee.n  P  I'tgoff 

F.xecuinF  Dirpcior.  Pension  Benefit  Guaranty 

C'irporation. 

BllXIfW  COOf  W30-01-B.  4S10-2»-M.  7T0»-«1-M 
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Annual  R«tum/Report  of  Employee  Benefit  Plan 
(Wnti  100  or  more  partlclpanti) 
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rom.lfO0(19«) 


•^2 


6e   OttwrpJanfMtures:      f/;DESOP  r«?  D  Laveraged  ESOP  W  D  P.rtK:.pam-d.ractad  .ccooni  puo 

(tv)  U  Pension  ptan  maintained  outside  ttia  United  States  (v)  D  Master  trust  (see  instructwns) 

(VI)  D  103- 12  investment  enttty  (see  instructions)  (vii)  D  Common/collective  trust  (viii)  D  Pooled  separate  accoont 


d    Singte-emptoyer  plans  anlarttia  tax  year  and  of  ttieemptoyer  in  wtiichttiis  plan  year  ends  ►  Montk  Dty.... 

a   (s  the  emptoyar  a  metnbor  of  an  affiliatad  service  group? 

f    Do«  this  ptan  contain  a  cash  or  deferred  arrangement  descnbed  in  Code  section  40 IW? 


•Qi 


m 


ilHl 


NiMbv  o(  ptrtKipaats  «  of  tkt  cad  ot  tkt  ptea  yaw  (»(tfan  piiai  caatplctf  oaly  i(i»),  b,  c  Md  tf): 
Active  participants:    (i)   Number  fully  vested 

(ii)   Number  partially  vested 

(Hi)  Number  nonvested 

(iv)  Total 

Retired  or  separated  participants  receiving  benefits 

Retired  or  separated  participants  entitled  to  future  benefits 

Sutrtotai  (add  a(iv).  b,  and  c) 

Deceased  participants  whose  beneficiaries  are  receiving  or  are  entitled  to  receive  Ijenefits 

f  Total  (add  d  and  e). 

i  (!)  Was  any  participant(s)  separated  from  service  with  a  deferred  vested  benefit  tor  which  a  Schedule  SSA 

(Form  55(50)  IS  required  to »»  attached  to  this  form? 

(li)  If  'Yes.*  enter  ttie  number  of  separated  participants  required  to  ()e  reported  ► 

Sa  Were  any  plan  amendments  adopted  during  the  plan  year? 


b 

c 

e 


b  Did  any  amef»dfnont  result  in  the  retroactive  reduction  of  accrued  t)enefits  for  any  participant? 

e  Enter  the  date  the  most  recent  amendment  was  adopted  ►  Month Day Year 

4  If  a  is  "Yes,'  did  any  amendmetit  change  the  information  contained  in  the  latest  summary  plan  descriptions  or 

summary  description  of  modifications  available  at  the  tin«e  of  the  amendment? 

a  If  4  is  'Yet,*  hat  a  tummafy  ptan  description  or  summary  description  of  modifications  that  reflects  the  plan 

amendments  referred  to  In  <  been  furnished  to  participants  and  filed  with  the  Departmetit  of  Labor?     .... 


9a  Was  this  plan  terminated  during  this  plan  year  or  any  prior  plan  year?  If 'Yes. 'enter  the  year  ► _ 

b  Mr(rtpiMisMba«to«rtribaMlepvticipiats«rbaa(ficiaritt.trMif«ridtDaBO(WplM.otbni^ 

c  Was  a  resolution  to  terminate  this  plan  adopted  during  this  ptan  year  or  any  prior  plan  year? 

d  If  a  or  CIS 'Yes,' have  you  received  a  favorabia  determination  letter  from  IRS  for  the  termination? 

a  If  d  IS 'No,' has  a  determination  letter  been  requested  from  IRS? 

f   If  a  or  e  IS  'Yes."  have  participants  and  beneficianes  been  notified  of  the  termination  or  the  proposed  termination? 
g  Ifaa'Yes'andtheplaniscoveredbyPBGC,  is  the  plan  continuing  to  file  a  PBGC  Form  land  pay  premiums  until 

the  end  of  the  plan  year  m  which  assets  are  distribjted  or  brought  under  the  control  of  PBGC?         

h  During  this  plan  year,  did  any  trust  assets  revert  to  the  employer  for  which  the  Code  section  4980  excise  tax  IS  due? 

I    If  his 'Yes. 'enter  the  amount  of  tax  paid  with  your  Form  5330  ► 


10a   In  this  plan  year,  was  this  plan  merged  or  consolidated  into  another  plan(s),  or  were  assets  or  liabilities 

transferred  to  anotf^er  plan<s)? DYesDMo 


If  'Yes,'  Identify  other  pian(s) 
fc   Name  of  pUn(s)  > 


c  Employer  identification  number(s) 


d  Ptan  number(s) 


e  Has  Form  5310  been  filed? 


11     Enter  the  ptan  funding  arrangement  code  (see  instructions) 


.DYes  D>ie 


12  Enter  the  plan  benefit  arrangement  code  (see  instructions) 


13a  Is  tha  a  ptan  established  or  ntaintalned  pursuant  to  one  or  more  cottective  bargaining  yeements? 

b  If  a  « 'Yes.' enter  ttie  appropriate  six-digit  LMnun«ef(s)  of  the  sponsoring  labor  organization(s)  (see  instructions): 
^Jl 00  OH 


14 


If  any  benefits  are  providod  by  an  insurance  company,  inaurance  service,  or  similar  organization,  enter  the  number 
of  8ctiadiilee  A  (form  5500).  Insurance  Information,  that  are  attached.  H  none,  enter  '-O-.'  »■ 
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WELf  ARC  PiANS  DO  MOT  COMnJTTf  nXMS  15  THROUGH  27.  GO  TO  ITEM  28 


1  Sa    ff  t^t«  •  •  daflnad  Cwnafit  pian  ■  ft  luAiacI  to  tfw  mtnunucri  turidin(  ttandarOs  lor  tAa  pian  y«ar' 
n    Ym.    tnact  tc»a*i>a  ■  (Tarm  5VXr) 
k    1  thtt  •  a  cMlnad  contiibuOan  pivi.  i  a  .  monay  pufxrvata  or  tarfat  banafrt.  a  <t  uititact  to  ttw  mmaTKim  funding 

itanclardi'(H««a«««ra«ipwitad.  taa  rstrvxtioni  ) 

n    Yaa.    compMa(TXmandrw;baioirr 

,')     Amour«  of  araptoyw  carMrfeubon  raqurad  for  ttw  plan  yaar  undar  Coda  tactnri  4 1 2     [_ 
( '<;     Amoonf  0*  cartnbutior  paid  l>)r  tha  amptoyar  for  tha  plan  ymm 

Entar  data  of  laal  paytnafU  bf  amptorar    ^  Month Oay Yaar 

('•<)     «  rO  a  ratv  9>mn  fii}.  aubtract  f*;  from  (i)  and  antar  tha  fundmf  0«*«c>»ncy 
'>ara.  cufjarowa.  amarifo  (W  y«u  hava  a  fundin|  JaWminor.  f>«i  form  5330  ) 

Ha»  tha  pun  baan  top-haa»y  a<  any  tima  bafmiwig  nntti  tha  1964  ptan  yaf  >  _ 

Ma»  tna  p*an  acca|*KJ  any  tianilai*  or  i utooai  i  affth  raipact  to  a  p«rtlcyant  «»tK)  f»ad  iTtamad  t^  70V>^ 

f  ttia  p4an  dtstntx/tad  any  arnuTy  contracts  Tt>»  iraar  did  ttiaaa  contracts  contain  a  raquiramant  tt\at  tfia  tpousa 
cor«ant  bafora  any  dtftnbotions  undar  tt>«  contract  ara  mada  m  a  form  otnar  tt«n  a  (fuahftKi  (Oirrt  and  Sunnvor 
annuity' 

Od  tt>a  plan  maka  dtstrttx/tiont  lo  participants  or  spouaaa  m  •  form  c^har  than  a  Qualifiad  (Otnt  and  aurvnor 

annvjtty  (a  irta  armvirty  if  a  unfta  parson)  or  (jiialiftad  praratiramant  survtvc  annuity  (a«c)uda  dafarrad  annuity 
contracts)? 

Od  ttia  pian  mmttm  dBtr*ot»r»  or  ioan»  to  ^riarriad  [>arl>cipants  and  banaficufias  wrttxxrt  VTm  raquirad  conaant  ol 
ttw  partKipant'i  ipouaa? 

Upon  plan  amandmant  or  tarmmation  do  ttia  accrviad  banafitl  at  a««ry  partKipant  nctuda  ttta  mtantead  bmrmnu 
that  tf<a  particyarK  may  bacoma  arrtitlad  to  racatva  uibaaqmnt  to  tfia  pton  arrtandmant  or  t»fm«<at>on7 


If 
lla 


1« 
20 

21 


^•n  tna  ipowHi  conaant  raqu«^an>ants  for  distnbutnn*  undar  Coda  tactMn  4 1 7(a)  con^itwd  <Mtti7 

Hava  any  cortfiibuOona  baan  mada  or  banafits  accruad  m  aacaaa  of  tha  Coda  taction  4 1 5  laMt».  m  amandad  by 

tt*  Ta,  Raform  Act  of  I9«7 

Ha«  ttia  ptan  rnada  tt>a  faqmrad  dtttnbtitions  in  1988  undar  Coda  taction  40  Ha^)? 


22a   Ooaatrtaptaniatlafy  t^aparcantJ«ataatof  CodaiKtion410(b)(lXA)7 

If  a  «  ' Yat. '  comptata  b  tVou|h  I  If  'No. '  comptata  onty  b  and  c  baioar  and  M*  ipaoflc  instructjona. 
a   (I)   Numbar  of  amptoyaaa  wfw  ara  igiitfaliil  mtO>  amptoyaai  of  tha  amoloyar  aa  a  raauM  of  tha  awptofar  bawtg 

aggracatad  wftA  any  amptoyar  covarad  by  th«  plan  undar  Coda  taction  4 14<b).  (c).  or  (m) 

i»j    NumtMr  of  tndMduala  wtm  parformad  larvKaa  aa  laaaad  amptoyaat  undar  Coda  taction  414<n)  nctudaig 
taaaad  amployaaa  of  amptoyart  m  (1) 

c    Tot«  numbar  of  amptoyaaa  (Including  any  amptayaaa  agcragatad  m  b) 

a  Numbar  of  aitipioiiaaa  aactudad  .jodar  tha  plan  bacauaa  of  0)  i*intmnir\  afa  or  yaan  of  tarvtca.  (■;  anptoyaaa  on 
wtwaa  bafurt  i attraniarrt  banaftts  «*ara  ttia  lubtact  of  coAactiwa  bargaining,  or  (m)  norvmudu*  aliana  wfie  racawa 
no  aamad  incoma  from  Urwtad  Stata*  lourcaa  

Total  numbar  of  amptayaaa  mH  axcludad  (toWract  4  from  c) 

Cmpwyaaa  inallgMafspacfty  raaaon}^  _ 

Emp«yaaaa<igibta  topaftiapata(iu«)«ract  f  froma)  

Emptoyaaaai4giMa  but  not  partKipatv^g 

t  mpioyaat  partiopaflr^  C*"**'*'^  ^  *5?Ll2 


Montfl  „ 


21a   m  mtandadttwttMi  plan  fuaHfyjndar  Coda  tMTtion  40 1(a)' 
If  'Yat. '  comptata  b  and  c 

b   Entar  ttw  data  of  ttia  rtwat  racant  IRS  datarmination  lattar 

c    Is  a  (latarminatton  lattar  f«quaat  panding  with  IRS? 

24a  If  this  a  a  ptan  wftTi  Employaa  Stock  CSmarship  faaturaa.  waa  a  currant  appraisal  of  tha  v»iua  of  ttw  stock  nnada 
immadiatafy  bafara  any  contnbution  of  itock  or  ttia  purcf^aaa  of  ttia  stock  by  tha  trust  for  ttw  pUn  yaar  cowaiwd  by 
t^a  raturn  i-aoort?  


25 

2« 

27 


If  a  I* 'Y«s.' ««•  tha  appraoal  nada  by  an  linraiataO  third  party' 

i»  tha  pUn  intap  atari  wfth  tociai  lacurrty  or  railroad  ratiramant?  

Ooai  tfia  amptoyar  'sponsor  ftstad  m  la  of  this  form  maintain  otfiar  qualifiad  pansion  banafrt  puns'*. 

!1!!!1..'.  P!tP.!!^M*Ll!M?^'&*L5t,£*f91,j'^u<?'Ttl^?LB*^ 

If  tha  pUn  «  an  adoption  of  a  rnastar  prototypa  or  jnrform  pUn  indicjtt  w+Kh  typa  by  c  hacking  ttia  appropnata 
bo» a  ^  J    Maatar bIZ    Prototypa c_^ 
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28a  DkJ  any  panon  who  fandarad  tanncaa  to  tha  plan  recaiva  diractty  or  Indiractly  $5,000  or  more  in  compansation  from  tha 
pian  dunng  tha  ptan  yaar  (aacapt  for  amptoyaas  of  tha  plan  who  wara  paid  lass  than  $1,000  in  each  month}? 
rf -Yaa.' comptata  Paft  I  of  SdMdula  C  (Form  5500). 

k  Old  tha  ptan  havB  any  truitMi  who  must  balictad  in  Part  II  of  Schedule  C  (Form  5500)7 

c  Has  there  been  a  tarmlrwtian  in  the  appointmefit  of  any  person  listed  in  dt)elow? 

d  H  c  is  'Yes,*  check  the  appropriate  bQa(es),  answer  e  and  f,  and  complete  Part  III  of  Schedule  C  (Form  5500): 
(I)  D  Accountant    00  D  Enrotled  actuary         (ii<;D  Insurance  earner        ftv^D  Custodian 
(ir;  D  Administrator  (^OO  Investment  manager  (yiOZ2  Trustee 

e  Have  there  lieen  any  outstanding  material  disputes  or  matters  of  disagreement  concerning  the  above  termination? 

f  If  an  accountant  or  anroHed  actuary  has  been  terminated  during  the  plan  year,  has  the  terminated 
accountant/actuary  been  provkled  a  copy  of  the  explanatkxi  required  by  Part  III  of  Schedule  C  (Form  5500)  wrth  a 
notice  advising  them  of  their  opportunity  to  sutxnit  comments  on  the  explanation  directly  to  D0L7 

g   Eftterthenumberof  Schedules  C  (Form  5500)  ttiat  are  attached.  H  none,  enter -0-» 

29a  Is  this  plan  exempt  from  the  requirement  to  engage  an  independent  qualified  public  accountant? 

k  If  a  IS  'No,*  attach  tha  accountant's  opinion  to  ttiis  retum/report  and  check  the  appropriate  txn.  This  opinion  is: 
(I)  O  Unqualified 

Oi)  n  Qualifiad/disclaimer  per  Department  of  Labor  Regulations  29  CFR  2520. 103-8  and/or  2520  103- 12(d) 
(itO  O  Qualthed/discUimer  other 
Cry)  D  Adverse 
(V)  D  Other  (explain) 


1 29a  I 


c  If  a  is  'No,'  do  ttia  financial  statements  or  notes  to  the  financial  statements  attached  to  this  retum/report 
disclose  (i)  a  kss  contingency  indicating  ttiat  assets  are  impaired  or  liability  ifKurrad:  00  significant  real  estate  or 
ottier  transactions  in  which  ttia  ptan  and  (A)  ttie  sponsor,  (B)  plan  administrator,  (C)  the  employer(s),  or  (D)  the 
employee  organlation(s)  are  jointiy  involved;  O'O  that  the  ptan  has  participated  in  any  related  party  transactions: 
or,  (iv)  any  unusual  or  infrequent  events  or  transactions  occurnng  subsequent  to  the  plan  year-end  that  might 
significarTtly  affect  ttie  usefulness  of  the  financial  statements  in  assessing  the  plan's  preserrt  or  future  ability  to 
pay  benefits? 

d   If  c  IS  'Yes.'  provide  tfie  total  amount  involved  in  such  disclosure  ► 

30  If  29a  IS 'No,' dunng  the  plan  year: 

a   Old  the  ptan  have  assets  held  for  investment? 

b  Were  any  loans  by  the  plan  or  fixed  income  obligations  due  the  plan  in  default  as  of  ttie  close  of  the  plan  ytar  or 

classified  dunng  tfie  year  as  uncollectible?       

c   Were  any  leases  to  which  the  pUn  was  a  party  in  default  or  classified  during  the  year  as  uncollectible?       .     .     .     . 
d  Were  any  pUn  transactions  or  series  of  transactions  in  excess  of  5%  of  the  current  value  of  plan  assets?    .         , 
e   Do  ttw  notes  to  the  financial  statements  accompanying  the  accountant's  opinion  disclose  any  nonexempt 

transactions  with  parties-m-interest? 

f    Did  the  pUn  engage  in  any  nonexempt  transactions  with  parties-in-interest  not  reported  in  a? 

g   Did  the  pUn  hoM  qualifying  employer  securities  that  are  not  putilicly  traded? 

h   Dk)  the  pUn  purchase  or  receive  any  nonpublicly  traded  securities  that  were  not  appraised  in  nvrrting  by  an 

unrelated  third  party  within  3  monttfs  prior  to  their  receipt? 

I    Did  any  pefv>n  manage  plan  assets  who  had  a  financial  interest  worth  more  than  10%  in  any  party  providing 

services  to  the  pUn  or  recerve  anything  of  value  from  any  party  providing  services  to  tfie  plan? 

lfa,b,cd,e,orfb  checked  *Yes,*  schedules  of  ttxise  items  in  the  format  set  forth  in  the  instructions  are 
required  to  be  attached  to  this  retum/reoort. 

31  Did  the  pUn  acquire  ifKlividual  wtwie  life  insurance  contracts  during  the  plan  year? 

32  Dunng  the  plan  year. 

a    0)  Was  tha  pUn  covered  by  a  fidelrty  bond? 

(ii)  If  (0  IS 'Yes,' enter  amount  of  bond  ► 

b    0)  Wasttiereany  toss  to  the  plan,  wtiether  or  not  reimbursed,  caused  by  fraud  or  dishonesty? 

(ii)  If  (I)  IS  'Yes.'  enter  amount  of  toss  ► 

33a   Is  tfie  pUn  covered  under  the  Pension  Benefit  Guaranty  Corporation  termination  insurance  program? 
D  Yes              D  No            D  Not  determined 
b  If  a  IS  'Yes'  or  'Not  determined,'  enter  the  emptoyer  identification  number  and  ttie  plan  number  used  to  identify  It. 
Employer  identification  number  ► Plan  number  ► 
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'wo  MOO  <i tan 


"^5 


Currant  ««u«  •!  ptM*  MMti  aoO  \mbmim  at  m«  tf^nnrj^  ara  uria  a(  ttta  ptan  yaar 

man  on«  tnjat  Mtocmt  Ow  ittum  0l  ttm  pi*n'»  g^init  n  • 

by  hnatMua  unliM  rtm  »wt  mati  aw  o«  ttm  ifcrftc 

o<  an  mauranea  cWaU  laiMcD  guarantaaa.  durmg  ttw  plan  ymt  to  pay  a  ipaciftc 

ta  Hta  aaaraat  «aAw.  ^Mw  ««»  no  aaaati  a(  tha  baynnmg  and  ttia  and  o(  tfw  ptan 


AaMtB 

Total  nonintafaal  baa«^  caa^ 

RacaMabtaa  (na() 

(i)   Emptoyar  contntxjtiona 

(M)   PartKipant  contnkutnna 

('*;  lnc«xT>#  

iv;  Ottw         

iv)    T(AM 

iS«(iafa<  iny«itm«(itj 

;<)  irrta'ait  baa^mf  c«•^  (mc.udini  Twjnay  ntxarkal 'undi)       , 

(•i)  C«rtiftcataa(rfdaposA  

(11}  U  S  Gowarnmant  tacuritiaf         

i  v)  Corporala  daM  matrumarti         

{»)  Corpcxata  ftocks 

(*)PT»«a«Tad       

1 8 )  Common         

(rfj   f*%nnmr%htp/)otnt  tmrtxjrt  n^»i*tt%        

(*'0  •*<«<  aetata 

( A)  incoma-producmf  

i  B I  Nonmcom*  producing  

,.'!.'    la«.i»  sotha' than  to  partu  panO)  lacurad  by  rrxxtjafn 

*  ■  >'<'\»0«n»u-  .... 

S    ~ornni«f(.i**  

I'ji'^i  to  participanti 

A ;  Mo'*ga4|«« 

3    Ott^  

r>tr>«'  'oj'Ti  

v»it>«  o<  ii(«fwit  n  carti.f   n»«5!rn«ot  «rT»nga<T>aoU  (!••  mitfuctiorti) 
v«u«  0*  'i.'n;*  i*c!  "f  ■n^^'i^(:•   .  jrnpany  gana'ei  accotjnt  (unaitocatad 
-cv'T-acti) 

tttr)   Othaf  

■  •.■v)    Total  . 

t  -npK>ya»  lacuntMM  

I   [  -npKjyaf  'ta<  k)f'>{iafty       

B  jiKi  ign  and  ot^a»  (KOpa<ty  y»*0  If  piar  opacaton 

'  );j  (VMM  


(«J 


('J 
(nil 


Llablltttat 


I  B«-«' t  jjim»  oeyaWa 

h  Co^'jt  f'g  payabia* 

I  *.  quitit'Cxi  rK3«OtaO"«v» 

I  Ott^'  iiaoirtia* 


r>t  f  '•"."Uf  ■I'-f  k 


Nat  AtMti 


ronn  5500 (IMS) 


p^i  6 


35     Plan  incoma.  expansaa.  and  changaa  m  net  anats  for  the  ptan  yaar. 

!"^  **  ""^^  *^  «Wjnt«»  ofthtplmt.  incMing  any  tmsKsf  or  sepvwMy  maintained  fund(s).  and  any  payments/ receipts 
to/from  msoranca  earners.  Roun4  off  laaaiiwU  la  W»  naaratt  doHar.  •^^>'« 


Incom* 


a  Contrtbirtiont; 


0)    Racatvad  or  racatvaMa  from: 

(A)tmptoyaa 

(B)  PartiapafTtj  .... 
(C)Othaa       

(li)     Noncash  cootnbutions  .     . 


b   Earnings  on  investments. 


0) 


Interest;  ^ 

(A)  Interestbeanng  cash  (includif^mooeymaffcet  funds)     .    .    . 

(B)  Certificates  of  deposit 

(C)  US.  Government  securities 

(D)  Corporate  detrt  instruments 

(E)  Mortgage  loam        

(F)  Ottiar  loans         

(G)Ottw 

Dividends 

(A)  Preferred  stock 

(B)  Common  stock 

Rents 

Net  gam  (loss)  on  sale  of  assets: 

(A)  Aggregate  proceeds 

(B)  Aggregate  costs 

Unrealized  appreciation  (depreciation)  of  assets 

Nat  laycstmaat  pirn  (lass)  from  cartaii  wi>es(iiiaat  arraafeaents— mc  iastmctaot 

Other  income 

Total  income  (add  a,  k.  and  c)         

Expenses 
Benefit  payment  and  payments  to  provide  benefits 

(i)     Directly  to  participants  or  beneficiaries 

(//)     To  insurance  earners  for  tt>e  provision  of  benefits 

("/;     Other 

Interest  expense 

Administrative  expertses 


00 


On) 


(V) 


0)    Saianes  and  alkMvances 

(ii)     Accounting  fees 

(ill)    Actuarial  fees  .  

(tv)     Contract  administrator  fees         

(W     Investment  advisory  and  management  fees         

(vi)     Legal  fees  

(i^i;    Vaiuation/appraoal  fees 

(vtii)     Trustees  fees/expenses  (including  travel,  seminars,  meetings,  etc.) 

((*;     Other 

I   Total  expenses  (add  a.  f.  end  f) 

Net  income  (loss)  (d  minus  h) 

Transfers  to  (from)  the  plan  (sec  instructioos) 

Net  assets  at  beginning  of  year  (line  341,  column  (a)) 

Net  assets  at  end  of  year  (line  341.  column  (b)) 


36     Did  any  employer  sponsoring  the  plan  pay  any  of  the  admimstrative  expenses  of  the  plan  that  were  not  reported 
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88  Instructions  for  Form  5500 

Annual  Rtturn/R«port  of  Employe«  Benefit  Plan 
(With  100  or  more  participants) 

(Ccdt  i9tf*ncm  an  to  tt)0  Intwmsi  fftvtmM  CoOt  ERISA 
nff^n  to  thm  C/n(t*Of*«  Rmtttwrmit  tncotrm  Security  Ad  ot  1974  < 


PipTWBfli  R«AictlM  Ad  Natk<L— W«  atk  «of  t^lt  loformatlon  to  c»Ty  oo(  ttw  law  m 
tO0cit^»a  in  C  RISA  and  Coda  taction  60390  Wa  naad  tt  to  datarmtna  wtvatMar  t^a  pian  « 
oparating  accordinf  to  tna  taw  You  ara  raquirad  to  g»w  ua  th«  ntarmation 

Tha  tim«  n««(]«<]  to  cofnptata  and  nia  t^a  torma  Istad  batow  rafted  t^a  comNnad 
raqutram«n(s  o)  (r>«  intamal  Rav«nua  Sarvica.  Dapartmanl  of  Labor.  Pansion  Banafit 
Guaranty  Cixixxition,  and  tf*  Sociai  Sacurty  Adminutration  Thaaa  twnat  will  vary 
dK(>aoding  or  individual  circumstancaa  T>ia  aatimatad  r<*fa^  ttmat  ara 


)W«i 

^*«aw^ 

tWmfrm 

i*m 

tmi^SVC 

KJun    2  <n>i 

»««     J  il«r 

IJivi 

^4mm 

49>n« 

S.IWIU*  ».'x"<  ^^00) 

Whn    7«<nn 

7a  mx 

i* 

*imm 

16<wv 

s.  '»<ki««  *«irm  ^y») 

nm    Wmm 

1  •« 

iw 

27  mn 

s.r>«)u<«  ,.>»•"  ^^00) 

»<■»     1  Mn 

6  "w^ 

llmm\. 

Vf>«Hi«.P<'tirmiiOO) 

7»*»    tirmt 

1  <«      i4  T>*< 

1  fir 

n<'»n 

V--«1o..V.A,»(irm»aOO| 

6hn    4^  Tun 

i;  1W1 

19t-«> 

1^  fixi  ^•va  cnfnm«rits  conca'mng  tha  accufacy  o<  tt»*ja  tima  wtimatM  or  tc^gajtion* 
t  .(  "  dk  >j{  t^'wva  '!jcn»  Tvo/a  tinpia  wa  •roukl  bm  'vapcy  to  haaf  tTom  yrxj   voj  c^n  wrrta  to 
(••  lnl»rn«l  Htvanua  Jar»»ca,  WaifiifVon   DC  ?0<.V4   Art»ntion   iRS  Reports  Cl»'ar»nca 
0".ief    IP  FP  o'  '»>•  Ottka  of  Managamant  and  Budgat  PaperwofV  ReOucton  Pro-act. 


F  le  I'lS.S  f  Kmj  t,,r  p(.jn  ^4iri  t^«f  Itarttd 
in  r;H.i    "  ^''«  yan  r*4f  Jit««ft  trofn  tr>a 
c.«>i>U'  y»jf  '  .1  n  'ri«  'iv:al  fa«f  ipaca 
ii^il  ,)"0«'  !"^«  'of^  r  •!«  Fo*  a  »^o»1  p(an 
»»i«f   M»«  Seitioo  1    >nit'uctiori  B 
Rmmlnduf-  in  »0<litior  to  'uin^  tt  i»  fo*"^ 
•  'tn  iW>    pijnj  I  ov«r«0  Cry  tSa  Pan^«on 
B«'i«fit  .jfjrir;,  Ct5<pofaton  fa»mn\ation 
i''%ur*n<:  •  pxfuj'am  rnu^K  tila  tt>a«f  Annual 
P»»rr(.o  -  =^*,'-n«nt    F>eGC  Fwm  1,  C)ir»c!»y 

K'tri  that  »)ji!tH  y 

^•nartlaa.  — [  PiSA  *n<3  tt>a  Coda  p»avHJa 
ki*  ttia  ineMmant  ex  impoa/tion  o< 
panalti«4  'o'  n<n  ^u-rni  complata 
ir'o<rT\atKX"  «'vt)  out  filing  itatamantl  and 
'«ti,"i»   'eporti   Ca'tain  panjrti**  afa 
B«!t'i,ni»t'at  va   ir\at  n.  tt>ay  may  tw  imposed 
o»  astevMKl  Dy  ona  ol  t^a  govanimantji 
i^f  X'et  acip({J'e<j  to  *drniniitaf  t^a 
Ci)i'.«<'.on  of  Fofn  5S00  »«na»  tJjta    Ot*Tari 
re<]  .  'a  a  injai  ccx^vction 
A.  Admlniatratlva  Paoalttaa.— Intad 
t>«ifr<»  a'a  'a'  oir%  p*aji'ie-i  'o<  rvjt  m««fing 
in*  f  ofrn  ^VXI  i«'ie»  Ming  fa<jijifam*it» 
Ona  m  mofa  oi  't^a  toMoomg  fiv«  panartiaa 
mjy  be  imp<-n«<5  oi  *^s«Mad  'n  tt>a  avant  of 
incoTipi«ta  '.(:r)fi  c*  'ii,r.|{i  racafv^d  ale' 
ttv«  dj't  (n«>y  art  !ij«  uni^ti  It  n  datetminad 
tt^at  yoof  •"tiiaoaticn  t'of  'ailura  to  'i<* 
pKopar'y  n  to»  '•avjrjWa  cau*a 

1  A  paoiity  oi  i,p  to  $  1  OOO  a  day  Hx  aa«.ti 
day  a  pisn  adrnmi^tratof  fails  o»  ratus*»  to 
tita  •  comp««la 'eturn  report   S*a  ERISA 
»acton  502(cX."')»rxl  .■>9CFR2^60  WJi.  2 

2  ApanalTyof  $25aday(upto$15  000) 
tor  not  Mir\(  raturna  tor  certain  plans  of 
dafarrad  connpansation.  cartam  trusts  and 


annu^tias  »rKi  bond  purch.at«  pijrn  by  tt>« 
dLiaajta<%)  Saa  Coda  lettKXi  665^', e)  This 
penjtty  ji^c  jpp4i«s  to  returns  required  to 
ba  'iifd  unci«f  Coda  jacTon  603S*D 

3  *  penalty  of  J 1  a  day  (up  to  15  000)  »or 
aach  participani  tor  w^om  ■  ragisffition 
itatarnant  (Schadula  SSA  (Form  bbOO))  tt 
raquirad  but  not  Mad  Saa  Coda  taction 
6fo52(d)(l) 

4  A  penalty  of  $  1  a  day  (up  to  $  1  OOO)  tor 
not  tiling  a  noti'ication  of  ctvarwa  of  ttatut 
Ota  plan  Saa  C^xla  taction  66S2((5X2) 

5  A  penalty  o<  }  1  000  tor  not  tiling  an 
artuafiai  ilatement  Sea  Coda  taction 

frfc92 

B.  Othar  Panaltlaa. — 

1  Any  indryidual  wfy)  wiltfully  motatas  any 
provision  of  Part  I  of  Title  I  o«  ERISA  it\»i 
ba  fined  not  mora  ttvan  $5  C)00  or 
imprisonad  not  mora  than  1  y«ar  or  both 
Saa  ERISA  tw:tion  501 

2  Apanalty  of  uptoSlO  000.  Syaart 
impoaonmant.  or  both,  tor  making  any  falsa 
ttatamant  or  rapraaantatKXi  of  tact. 
knoanng  it  to  ba  falsa  or  tor  knowingly 
concaaliog  or  not  disc  toair^g  any  fad 
required  by  ERISA  Saa  taction  1027,  Title 
18.  U  S  Coda,  at  amarxlad  by  taction  111 
of  ERISA. 

Mow  To  Um  This  Instruction 

Boo4d«t 

Ttia  mstructiorts  ara  dnndad  into  four  main 
tactions 


1 
AW^oMultraa 


B  WtMn  To  raa      1 

Oueaata 1 

UtanMan  of  rana  Ta  rue I 

C  Wttara  To  ma S 

•adtaal 

AKindsof  Ptona 2 

nSfWIOn   bAWfR aaatta  Z 

W#nSfV  D#OCnt >a*»a«»a       S 

Fnmabanafit     t 

8  PtaraLKkidadrromFAng 2 

C  Kindt  of  Faen       2 

D  tn»aatwian<  Arrangamaott  f<ki% 

Dwactty  With  DOL 3 

e  What  To  raa    4 

Forma 4 

Sc«<adu«aa    % 

Otttar  FAngt       8 

tactieal 

General  Information — Final  refum/rtport; 
•tgnatvjra  and  dett.  raomxictiorw.  cAarxga 
m  ptan  yaar.  and  amarvlad  return/report  4 

•ectlaa* 

Soacffic  Inatnjctione  lor  Form  SSOO  hated 

*\  rKjmuncal  tufuunca  4 

Saction  1 

A.  Who  Muat  nt«. — Any  admintstrator  or 
tponsor  of  an  amployaa  benefit  plan  lufaiact 
to  ERISA  must  file  mtorrnation  about  each 
such  ptan  avary  ymr  (Code  taction  6068 
and  ERISA  tectioos  104  and  4065)  Also 
required  to  fiM.  for  each  y^ar.  rt  every 
emptoyer  maintaining  a  ipacitied  tringa 
banetit  p4an  as  detcntied  m  Code  tection 
60390  TNe  Internal  Revenue  Service  (IRS). 
Departmant  of  Labor  (DOL)  and  Parwion 
Benefit  Guaranty  Corporation  (PBGC)  t«va 
consolidated  tt>eir  returns  and  report  tormt 
to  m.nimire  the  tiling  burden  for  plan 
admmistritort  and  employers  T)ia  chart  on 
page  7  grv«s  a  brief  guide  to  tha  type  of 
return/report  to  ba  filed 

B.  Whan  Ta  FUa. — File  all  required  forms 
and  tchadutat  by  tha  last  day  of  tha  7th 
month  after  ttia  pUn  yaar  ends  For  a  thort 
plan  yaar,  file  ttta  form  and  applicabla 
tchadulas  by  tha  last  day  of  the  7th  rrxyth 
after  tha  short  plan  yvar  ends  For  purposes 
of  this  ratum/reporl  ttia  short  plan  year 
ends  upon  the  data  of  ttia  change  m 
accounting  penod  or  upon  ttia  complete 
dstnbution  of  tt^  assets  of  tfie  plan  (Aho 
saa  Section  3  )  H  tt>a  currant  yaar  Form 
5500  IS  not  available  before  the  due  data  of 
vouf  thoft  plan  yaar  return/report,  use  tha 
Latest  year  form  avaiLat>ie  and  c^>ange  tt>a 
data  printed  on  tfia  return/report  to  ttte 
currant  y»r  Also  thow  thie  dates  your  short 
plan  year  began  and  ended 

ff  a^waaf  for  £>tana/OM  ot  TUtm  To  FU*.  — 
A  one  tima  extension  of  lime  up  to  2*^ 
monttia  may  ba  granted  for  tiling 
returns/reports  if  Form  5554,  Application 
for  Extanaion  of  Time  To  File  Cartam 
Empioyaa  PUn  Returns.  «  filed  bafora  tha 
notmak  awa  aata  e4  tha  ratum/raporl 

Licaptlott:  Singto-trnpiorf  plant  and 
(Mans  of  a  controlled  group  oi  corporationa 
which  fda  conaoMatid  Fadaral  incatrta  tax 
rwtuma  ara  automatKaff  grantad  an 
axtansjon  ot  Uma  to  fHa  Form  5500,  5500- 

C.  or  5500-ff  to  (ha  dUa  dM»  o<  (ha  f  adariW 
mcoma  tax  rwtum  ot  tha  tmgta  atnptoyar  or 
cmitioMadpoupotcmpoiatMJiit  H all  tha 


1  Tha  plan  ymr  »nd  tha  tax  yaarcomcjde. 

2.  Tha$ingla»mfiloy»rorth»a)tttrolM 
groupha^taangraatadanmxtanaionaf 
tama  tofitait$  Fadaral  incoma  tax  rttum  to 
•  data  lator  than  tha  normal  dua  data  for 
fHmg  tha  Form  5500.  5500^  or  SSOO-R. 

3.  A  copy  of  Ota  IRS  axtanaion  of  tuna  to 
ftia  tha  Fadaral  mcoma  tax  ratum  m 
attached  to  aach  Form  5500,  5500C.  or 
5500-R  filad  wtth  IRS. 

HtAm  An  txtenskxi  ot  tuna  to  fila  tha 
ratum/raport  doaa  natoparate  at  an 
axtannon  of  bma  to  fila  tha  PBGC  Form  1 
C  Whara  To  FN«. — Plaase  file  the 
return/report  with  tha  tntamal  Ravenuo 
Service  Center  tnatcated  b^inw  No  street 
address  a  needed. 

See  page  5  for  tha  Ming  address  for 
•rrvestment  arrarigemafrti  filing  duvctty  with 

dol. 

aawarlnclaalafllnd  UmI 
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Conrwctiojt.  OWMian  Dalnct 
or  CahjmCm.  fcrm^  AOOran. 
tt*n>.  ktorylwid 


HampiNra.  Nm  Jmy.  Naa 
Yorli.  Pamylvania.  Puarte 
Rm.  Rhoda  Mand. 


Hnltsnll*.  MY   OOWl 


CaMomit  Flonat 


Camana.  Orafon.  Sou» 


MiwTta.  GA  39901 


Waahmfton 


Araans.  Colcndo. 
Infant.  Iwa.  Kanaaa, 
Ka>«iicky  MKhnaw. 


■ntynoi 


Oakota.  Ovo.  OkMwma.  Soutti 
Dakota.  Taxat.  Utah.  Waal 
Viffma.  Wiaconam.  W)wnin| 


U  Form  SMOU  fitan 


Andmar.  MA  OMOl 


Section  2 

A.  Kiwda  e(  Plana. — Employea  berwfit 
ptant  incKida  pension  banafit  plans  and 
wetfare  bertefit  plana.  FUa  tha  appticabte 
return/report  tor  any  of  the  following  plans 

(a)  Pemton  benefUplan. — This  •  an 
employee  pension  barwht  plan  cowered  by 
ERISA.  The  rettim/report  a  due  (whether  or 
rwt  ttM  plan  is  qualified  and  evan  if  bananta 
no  longer  accrue,  contributions  ware  not 
made  this  plan  yvait.  or  contnbutnns  are  no 
longer  made  ('frozan  ptan*  or  'wasting 
trust")  Sae.  Section  3  "Final  Return/ 
Report' on  page  6 

Pension  benefit  plana  required  to  file 
ir>clude  defined  benefit  plars  arxl  dafinad 
contnbution  plarts  (e.g.,  profit-tttanng, 
stock  bonus,  money  pun^iaaa  plans,  etc  ) 
The  following  ara  among  ttw  pension 
benef:t  plans  tor  which  a  retum/raporl 
must  be  tiled. 

(0  Annuity  arranganterYts  under  Code 
s«:t>on403(bXl) 

(h)  Custodial  account  established  under 
Code  section  403(b)(7)  for  regulated 
•nvastmerrt  comparty  stock 

(ill)  Individual  retirament  accourtt 
established  by  an  employar  under  Code 
section  408(c). 

(iv)  Pertsion  benefit  plan  mairrtained 
outside  the  United  States  primarHy  for 


Paga  2 


nonresident  abans  if  tha  employer 
wtw  maintains  the  plan  ts: 
(A)  a  don>estic  awiployaf,  or 
(8)  a  foreign  employer  with  Income 
derived  from  tources  wittm  ttw  US 
(mduding  foreign  subsidiarias  of 
domestic  emptoifars)  and  deducts 
corrtributiont  to  tha  plan  on  its  US 
income  tax  return.  See  'Plam 
Excluded  From  Filing*  t>etow 
(v)  Church  plans  electing  coverage  under 
Code  section  4 10(d). 

(vi")  A  plan  that  covers  residents  of  Puerto 
Rko,  the  Virgin  Islands,  Guam,  Wake  Island, 
or  American  Samoa.  This  indudas  a  plan 
that  elects  to  have  ttte  provisiorts  ot  section 
1022(iX2)  of  ERISA  apply 

See  "Items  To  Be  oimpleted  on  Form 
ibOCT  on  page  4  for  more  information  about 
wtiat  questions  need  to  be  completed  by 
pension  plans. 

(b)  Welfare  benefff  plan.  — This  is  an 
employee  welfare  bertefit  plan  covered  by 
Part  1  of  Title  I  of  ERtSA.  Welfare  plans 
would  prxhrida  benefits  such  as  medical, 
dental,  life  insurartce,  apprarrticeship 
trairting,  educat.Dra!  arsistarx^e,  severance 
pay,  disability,  etc 

See  'Items  To  Be  Completed  on  Form 
5500"  on  page  4  for  nxKe  information  atwut 
what  questiom  need  to  be  completed  for 
welfare  benefit  plans. 

(c)  Fringe  t)enefrt  plan.  — Group  legal 
services  plans  described  in  Coda  section 
120.  cafeteria  plans  described  in  Code 
sactmn  125,  and  educatiortal  assistance 
programs  dascnbad  in  Coda  section  127 
ara  considered  fringe  benefit  plans  and 
generally  are  required  to  file  tha  annual 
infomtahon  specified  by  Coda  section 
6039D.  However.  Coda  section  127 
educational  assistance  programs  wtuch 
provide  only  job-relatad  training  which  is 
deductible  under  Code  section  162  do  not 
need  to  file  form  5500 

See  'Kerns  To  Ba  Completed  on  Form 
5500"  on  page  4  for  moria  information  about 
how  to  complete  this  form  for  a  fnnga  benefit 
plan. 

B.  Plans  Exdudad  Freaa  FNtag  (tMa  doaa 
not  apply  If  you  ara  a  frhtfe  banafH  plan 
ramhad  to  file  by  Coda  taction 
€0390). — Do  not  fila  a  ratum/report  for 
an  employee  benefit  plan  ttiat  a  any  of  tha 
tolkMfing 

(a)  A  welfare  benefit  plan  which  covered 
fewer  than  100  participants  as  of  the 
beginntng  cf  the  plan  year  and  is.  (i)  fully 
Insured,  (li)  unfunded,  or  (ill)  a  combination 
of  insured  and  unfunded. 

(1)  An  unfunded  welfare  benefit  plan  has 
Its  benefits  paid  as  naadad  directly  from  tha 
general  assatt  of  ttte  empfoyer  or  the 
ampksyee  organization  tftat  sponsors  the 
plan 

(2)  A  fully  insured  welfare  bertefit  plan 
has  Its  benefits  provided  exclusively  through 
insurance  corttracts  or  policies,  ttte 
premiums  of  which  must  be  peid  directly  by 
ttte  employer  or  employee  orgsnlza^on  frorn 
its  general  assets  or  partly  from  its  general 
asset;:  and  partly  fiom  contributions  by  "ts 
employees  or  members  (which  ttte  employef 
or  organization  forwards  witttin  3  months  of 
receipt). 

(3)  A  combination  unfunded/insured 
welfare  plan  has  its  benefits  provkled 
partially  as  an  unfunded  ptan  and  partially 


at  a  tuny  irtsured  plan  An  exantple  of  such  a 
plan  is  a  plan  which  requires  the  employer  to 
rawnburta  an  emptoyee  for  hospital 
axpansas  with  the  first  $1,000  par  year  ot 
benefits  paid  from  the  general  assats  of  the 
employar  and  any  benefits  above  $1 ,000 
paid  from  a  stop  loss  insurance  cor«ract 

The  iftsurance  contracts  or  policies 
discussed  above  must  tw  ssued  by  an 
insurance  company  or  similar  organization 
(such  as  Blue  Cross,  Blue  ShieM  or  a  health 
maintenance  organization)  tttat  can  legally 
do  business  m  any  state.  A  plan  meeting  (1) 
cannot  have  any  assets  at  any  tune  dunng 
ttte  plan  year 

•Directly,*  as  used  in  (1)  above,  means 
tttat  the  plan  cannot  use  a  trust  or 
separately  maintained  furtd  (including  a 
Code  section  50 l(cX9)  tnjst)  to  hold  plan 
assets  or  to  act  as  a  cortduit  for  the  transfer 
of  plan  assets. 

See29CFR  2520104  20 
Note:  An  'empfcyees  a$socia(JOO '  as  used 
m  Code  secbon  501(cX9)  should  not  ba 
confused  with  the  err^)ioyea  orgaruzatton  or 
employer  whKh  estat>lahes  artd  maintams 
(ia .  sportsors)  the  welfare  benefit  plan 

(b)  An  urrfurtded  pension  benefit  plan  or 
an  unfunded  or  combination  unfunded  and 
insured  welfare  benefit  plan:  (1)  whose 
benefits  go  only  to  a  selact  group  of 
management  or  highly  compensated 
emptoyees,  and  (2)  which  meats  ttte  terms 
of  Department  of  Labor  Regulations  29  CfR 
2520  104-23  (including  the  requirement 
that  a  notificaticxt  statement  be  filed  with 
DOL)  or  29  CFR  2520  104  24 

(c)  Plans  mairrtained  only  to  comply  with 
tvorkers'  compertsation.  unemployment 
compertsation,  or  disability  insurance  laws 

(d)  An  u.-ifunded  excess  benefit  plan 

(e)  A  welfare  benefit  plan  maintained 
outs^  ttte  United  States  primanly  for 
per3orts  substantially  all  ot  whom  arc 
nor.resident  aliens 

(f)  A  pertsion  benefit  ptan  maintained 
outsida  ttte  Umted  Sutes  if  « is  a  qualified 
foreign  plan  wrthm  ti'ie  meaning  ot  Code 
section  404A(e)  that  does  not  quakty  tor 
ttte  treatment  provided  >n  Code  section 
402(c) 

(g)  An  annuity  arrangement  descnbed  in 
29  CFR  2510  3  2(0 

(h)  A  simplified  employee  pension  (SEP) 
described  in  Code  section  408(k)  whwrh 
cortforms  to  the  alternative  method  of 
compliarKa  descnbed  «i  29  OR 
2520  104-48  or  29  CFR  104-J9  A  SEP  a  a 
pension  plan  wihich  meets  certain  mimmum 
qualifications  rpgarotrtg  eligib<!ity  and 
employer  contnbulioos 

(i)  A  church  plan  not  electing  coverage 
under  Code  section  4  l(Xd)  or  a 
govemmerttal  plan 

(j)  A  welfare  plan  (other  t*un  a  fringe 
b«nEfrt  plan)  that  parbapates  at  a  group 
insurance  arrangement  that  files  a 
return/report  Form  5500  on  beftatf  of  ttte 
welfare  plan.  See  29  CFR  2520  104-43 
C.  Kindt  of  FBars. — Item  4  on  the  Form 
5500.  5S0O-C  and  5500-R  tets  the 
different  types  ot  entities  which  file  if'e 
forms.  These  entities  are  descnbed 
below. 

(a)  Single-emptoyer  plan.  — If  one 
employer  or  one  employea  orgamzatiofl 
maintains  a  plan,  fHa  a  separate 
roturrt/report  for  ttte  plan  If  the  emptoyer 
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or  •«npioy««  orgBnaatnn  msantmna  mor* 
ttvtn  on«  tuch  plan,  tM«  •  m^frntt 
rttum/r»port  tor  scch  p4«n 

t1 »  trmmbt  ol  mthmi  a  contro<M  group 
at  cortMratKxw  or  •  group  o(  tradaa  or 
tXAinauM  und«r  commori  control 
rrvaintains  ■  plan  mat  doM  not  trivolv*  ottMr 
group  rn^fpber*.  hia  a  Mparata 
ret  jrn/ report  as  a  t<og;l*-«mp4oy«r  pian 

ti  i«v«rai  amp4oy«rs  participat*  in  a 
proifram  o(  b«r)«fits  wh*r««n  tha  funds 
•rtnbutatj^a  to  each  amptoywr  ar«  avaitab<« 
onty  to  pay  t)*ri**its  to  tfiat  tnnpioyvr't 
«'Tipk)y««».  tach  amptoywr  must  'il«  a 
wpjrita  return,  raport 

(ti)  Plan  tof  cof<troile<) grtxjp  of 
corpora  fxjT  5  or  gnxjp  ol  trsdus  or 
busin^aes  ur\t^  common  controi  — 
Th«i«  group*  ar«  dafirtad  in  Cod«  MCtKxn 
4i4<biarvd(c)  and  ara  rafarrad  to  at 

COntrolt«d  group* 

II  tt>«  tw^'its  ar«  pavat>(«  to  partKipants 
tTom  th«  plan  (  total  assats  wittwut  ragard 
to  contnbutKXi*  t>y  aach  partKipant  t 
•nip4oy«f   'i*  ona  return/raoort  tor  tt>« 
pun  Oo  ttia  retum/raport  tor  ttia  ptan. 
compteta  rtam  22  only  tor  tt*  controllad 
group  t  amp<oy««« 

Licaptlon:  E  mployar*  wtH)  partKipata  n  a 
p4an  ot  ona  o<  tfta  group*  itstad  above  but 
wtH)  ara  rvit  mambar*  oi  V>m  group  muct  Ala 
a  Mparata  r»tum/rapo»t  Tha  ratum/raport 
»Mou«  ba  f>«ad  oo  Form  5500-C  or  5500-R. 
a*  apptwaMa  (mm  *Wttft  To  Fiia'  on  paga 
4)  OnForm  5yX)-Ccomp*ataon»y«an<*  1. 
2  3  4f  5  6.  9.  arxl  22  On  Form  550OR 
complcta  only  rtams  1  throufh  3.  4f  and  5 
through  8b 

t1  MvaraJ  arrptoyari  participata  *i  • 
program  of  banetrtt  wt>arain  tfi«  funds 
attritKrtabta  to  aach  amptoyar  ara  avarfabia 
onty  to  pay  banafrts  to  ttvat  amptowari 
a-nptoyaa*  aach  amp^oyar  mutt  Ma  a 
teparata  ratum/raixxt  a*  a  Kng<a  amptoyar 
plan 

(c)  Uultmmploy^t  pl*n  — 
Muttwmptoyar  plan*  ara  plans  ( 1 )  to  whch 
mora  ttvan  or*  »m()ky>f*f  a  raquwad  to 
corrtnbuta.  (2)  wtuch  ara  maintainad 
puriuant  to  ona  or  mora  co<lactiva 
bargaining  agraamarrtj.  and 

( 3 )  hav*  not  mada  ttm  ataction  undar  Coda 
taction  4 14{r)(5)  and  tRISA  taction 
3(37)(E)  Fila  cxia  raturn/raport  for  aach 
tuch  plan  CorrtritMjting  amployari  do  not 
tila  mdrndualty  wtth  raspact  to  (uch  plans 
Saa  Coda  taction  4 14  for  rrtora  mformation 

(d)  MultipJ»~»mpk>r^-coMtcti¥0ly- 
bargammd pisn  — A  multipla  amptoyar- 
coftactJvaty  bargainad  plan  irwoMa  mora 
tfian  ona  amployar.  •  coHactiwaly  bargMnad 
and  coMacttvafy  fvmdad.  and.  il  cooarad  by 
P8GC  tarmination  insurarKa.  hat  proparly 
atsctad  bafora  9-27  81  not  to  ba  traatad  at 
a  multiamptoyar  plan  urvlar  Coda  taction 

4 14^rX5)  or  tRtiA  tactlorw  3(37XE)  and 
400l(a)O)  rita  ona  ratunt/raport  for  aach 
such  plan  Partidpattng  amployan  do  rvit 
fMa  mdrMduaNy  tor  thaaa  ptww. 

(a)  kluMpit  mnfitotm  ptan  (ettm). — A 
trtuRipta-amptoyar  plan  (othar)  mtttum 
iTwra  than  ona  ampioyar  and  ■  not  ana  o( 
tha  plw«  alraady  daacrlbad.  A  muMpta- 
amployar  pton  (othar)  Indudaa  only  plana 

il   I  I  ■    I  II  iii  I  ill     *  ■  ^^k^K  '      ....     - 1 

wnoaa  caraiaimiorw  awn  vtanaauai 

la  tt^daMa  to  pay  banaflti  taafl 
Fila  ona  ratum/rooort  tor  aach 

■uchi 


In  additain.  for  pa««ion  banafN  plana, 
aach  paitKipatMig  amployar  fitoaalthar  a 
Form  5500<:,  ragordlan  of  tha  mimtar  of 
partiaparTtt.  or  Form  SMO-R    On  Form 
550&C  complata  onty  itama  1.  2.  3, 4f.  5,  6. 
9.  and  22  On  Form  SMO-R  complata  onty 
itama  1  through  3.  4f.  and  5  through  8t>. 
Mala:  tf  a  partKipatirv  amployar  a  ate  (ha 
iponaor  al  ttm  muttipia-frifiioyat  pt»r> 
(othar),  ttm  pian  numbar  on  tha  ratvim/ 
rafiort  hiad  for  tha  ptaiy  thouU  ba  333 

Tha  Form  5500-C  or  Form  5500-R  tilad 
by  tha  participating  amployar  ihouM  list  his 
or  har  appropriata  plan  numbar 

tf  mora  ttvan  ona  afnp»<^rar  parttcipatas 
m  tha  plan  arx)  tt>a  plan  providas  that  aach 
amployar't  contnbuttona  ara  avaitabia  to 
pay  banafits  only  for  that  amptoyar't 
ampioyaas  who  ara  covarad  by  tha  pian,  ona 
annual  ratum  report  must  ba  filad  for  aach 
partKipating  amployar  Thaia  filars  will  ba 
contidarad  wng«a  amployart  and  should 
completa  tt>a  antira  form 

(f)  Groijp  nsuranca  arrangamant  — 
A  group  irtsuranca  arrangamant  a  an 
arrangamant  whch  pro^ndas  banafrts  to  tha 
ampioyaas  of  two  or  mora  unaffiliatad 
amployan  (not  m  connaction  wrth  a  muftJ- 
amployar  pian  or  a  multipla-amployaf 
coUacbvaly  bargainad  plan),  fuHy  insures 
orw  or  mora  wattata  plans  of  aach 
participating  amployar.  and  uaat  a  trust  (or 
otftar  entity  such  as  a  trade  aaaociation)  aa 
tha  holder  of  tha  msuranca  contracti  and 
tfw  coTKlurt  for  payment  of  pramtums  to  tha 
msuranca  company 

You  do  not  need  to  fito  •  laparato 
ratum/raport  tor  a  waffara  banaftt  plan  that 
«  part  of  a  ^oup  irwjranca  arrarwamant  if 
a  conoolidatad  ratum/raport  tor  al  tha 
plana  m  tha  arrangamant  waa  filad  by  tha 
trust  or  othar  entity  according  to  29  Cf  R 
2S20  104-43  Form  5500  a  raquirad  by  29 
CTR  2520  103^2  to  ba  part  of  the 
conaoiidatad  raport 
D.  Mvaatipant  ArraiigaNiaMta  FMag 
CMractty  WNli  OOC— Soma  plana  »*vatt  In 
certain  trusts,  accounts,  and  other 
inwaatmant  arrangements  wtach  may  file 
information  concamng  itaaff  and  its 
ralationthip  with  ampioyaa  banaht  plant  (at 
tpacitiad  on  page  5)  directly  with  DOL. 
Plana  participating  m  an  nvattmant 
arrangement  at  descnbad  m  parasrapht  a 
through  c  below  ara  required  to  attach 
certain  additional  information  to  the 
return/report  filed  with  IRS  as  tpacihad 
below 

a,  C  emman /Callacthre  Trvat  and 
Paalad  Separata  Account 

(i)  Oafbvnon  For  reporting  purpotas,  a 
common/codacth^a  trust  ■  a  trust 
mamtaatad  by  a  bar*,  trust  camper^,  or 
twniiar  institution  wfach  •  lagulatad, 
tuparyttad,  and  tubfact  to  panodic 
aiamaiation  by  a  ttato  or  Fadaral  agancy 
for  tha  coAacttva  liwaatmant  at^d 
f  eln¥attfnanC  of  aaaats  cantnbutad  tharats 
from  ampioyaa  banafit  plana  mamtaaiad  by 
mora  than  ona  amployar  or  cantnNad  Mvwp 
of  corporatlont,  at  ttia  term  It  uaad  In  Coda 
lactton  1563.  For  reporting  purpooaa,  a 
pooiad  taparitt  account  ■  an  account 
maintainad  by  an  Inauranca  carrtar  aMch  It 
ragulatad.  tuparvtoad,  and  lubtact  to 

I  by  a  (tala  or  Fadaral 


cf 


fhOTi  than  ana  amployar  or  cantfoAid  group 


of  corporattona.  at  tha  term  It  used  m  Cooa 
taction  1563  Saa  29  CFR  aactiont 
2520.103-3,  2520  103-4,  2520  103-5. 
and  2520  103-9 

Nalae  for  raportirvpu'poaaa,  a  atparafa 
account  which  a  not  conagtarad  to  ba 
hoUirwplan  aasatt  punuanl  to  29  cm 
2510  3-101(hXlX>ul  thaU  not  corvtJtuta  » 
pooiad  aaparwta  account. 

(H)  Mditional  Informatnn  Rarfurad  To 
Ba  Attachad  to  tha  form  55O0  for  Plarv 
PartKipatngin  Common/Collectrva  Trusts 
and  PootadSaparata  Accounts  A  plan 
participating  m  a  common/collectrya  trust 
or  pooled  taparata  account  must  completa 
ttia  annual  retum/raport  and  attach  eittiar 
( 1 )  trie  most  recant  statement  of  ttie  assets 
and  liabtMias  of  any  comoion/  collectTva 
trust  or  pooled  taparata  account,  or  (2)  a 
cartification  that  (A)  ttia  statemerrt  of  tha 
assets  and  iiabilitiat  of  trie  common/ 
coltactive  trust  or  pooled  teparata  account 
has  bean  submitted  diractty  to  DOL  by  the 
financial  institution  or  insurance  carrier;  (B) 
ttie  plan  has  racanred  a  copy  of  tfi« 
ttatamant;  and  (C)  includes  the  CIN  and 
other  numbara  used  by  tha  firuncial 
institution  or  insuranca  earner  to  identify 
ttie  trusts  or  accounts  m  the  direct  filing 
made  with  OOL. 

k  Maatar  Truat 

(i)  Daftntion  For  reporting  purpotas.  ■ 
master  trust  a  a  trust  for  wtMch  a  regulated 
financial  »«titution  (as  defined  below) 
sarvat  at  trustee  or  custodian  (regardless  of 
wtiethar  luch  institution  aiarcoat 
dacratiortary  authority  or  control  with 
raopact  to  tha  management  of  assets  held 
In  the  truat),  and  m  which  assets  of  mora 
than  ona  pton  tponaorad  by  a  tmgle 
amployar  or  by  a  ptwp  of  amployen  undar 
common  control  ara  held. 

A  'regulated  firtarKtal  institution'  maana 
a  bank,  trust  company,  or  sanilar  financial 
institution  wfMch  «  regulated,  supeomad, 
and  iub(act  to  periodic  examination  by  a 
stato  or  Federal  agancy  Common  control  It 
dateriTwnad  on  tfia  bats  of  a«  relevant  facts 
and  crcumttancat  (wf>ather  or  not  such 
employers  ara  aKorporated).  See  29  CFR 
2550  103- 1(e) 

For  raporbng  purposes,  the  assets  of  a 
matter  trust  ara  corwdered  to  be  held  m 
one  or  mora  "mvastiTient  accounts. '  A 
master  truat  ini«stment  account  riMy 
consist  of  a  pool  of  assets  or  a  tmgla  asset. 

Each  pool  of  mats  held  ai  a  matter  trust 
mutt  be  treated  at  a  separate  master  trust 
irwestmenl  account  if  each  plan  which  fiat 
an  mtarast  in  ttie  pool  has  tha  sante 
fractional  Intarast  m  aach  asset  m  the  pool 
as  Its  fractiortal  interest  m  the  pool,  and  if 
aach  such  plan  may  not  diapaae  of  its 
mtarast  «i  any  attat  in  ttw  pool  without 
dopoting  of  Its  mtarast  in  the  pool.  A 
master  ^utt  may  alto  contam  aatats  wfikh 
ara  not  haWm  such  a  pool.  Each  such  aatat 
muat  be  traatad  as  a  separate  master  truat 
innattmant  account. 

Financial  information  must  generally  be 
prtMWad  with  faapad  to  aach  maatar  truat 
iiwMtinart  account  at  ipaclfiad  on  pagi  5. 

(M)  AlU/tkUWi  mmJtffWtiftl  HtQuifad  To 
BaAttactmdto  tha  Form  5500  tar  Wane 
PBitkii)tUii§  In kl$attf  Tni$tt.  A pton 
paftidpating  In  a  maatar  tfwt  muat 
cpmplala  ttia  annual  return/ faport  and 
attach  a  lit  ov  aach  mastor  trust  inMstmant 
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account  Ml  which  the  plan  lias  an  interest 
indicating  the  plan's  name.  EIN,  and  plan 
number  and  ttie  name  of  the  masW  tntsx 
used  in  ttie  n>astar  trust  information  filed 
with  DDL  (tee  page  5).  In  tabular  format, 
show  ttie  net  value  of  the  plan's  Interest  In 
each  investment  account  at  the  beginning 
and  end  of  the  plan  year  and  the  net 
investment  gam  (or  loss)  allocated  to  ttie 
plan  tor  tfie  plan  year  from  ttie  investment 
account  (see  irstructions  fbr  item  34c(xi) 
on  page  15). 

Note:  If  a  master  trust  investment  account 
consists  sc'e'yof  ona  plan 's  asset(s)  during 
tha  reporting  period,  the  plan  may  report 
the(se)  asset(s)  either  as  an  investment 
account  to  be  reported  as  part  of  the  master 
trust  report  filed  diractty  with  DOLorasa 
plan  asset(s)  wtuch  is  not  part  of  the  master 
trust  (and  ttierefore  sutyect  to  all 
instructions  pertaining  to  assets  not  hek)  m 
$  rr\astef  trust) 

c  103-12  Investment  Entitles 
Definition  29  CFR  2520  103  12 
provides  an  alternative  metfiod  of  reporting 
for  plans  which  invest  in  an  entity  (other 
ttian  an  investment  arrar^ement  filiryg  with 
CX)L  descnbed  in  a  or  b  above),  ttie 
undertying  assets  of  which  include  'plan 
assets  (wrthm  ttie  meaning  of  29  CFR 
2510  3  101)  of  two  or  more  plans  which 
are  not  members  of  a  'related  group'  of 
employee  benefit  plans.  For  reporting 
purposes,  a  'related  group*  consists  of  each 
group  of  two  or  more  employee  benefit 
plans  (1)  each  of  which  receives  10  percent 
or  more  of  its  ngpagale  contnbutions  from 
ttie  tame  employar  or  from  a  member  of  the 
same  controlled  group  of  corporations  (as 
determined  undar  Code  section  1563(a), 
without  regard  to  Coda  taction  1563(aX4) 
tharaoO;  or  (2)  aach  of  wtMch  is  eittiar 
maintamad  by,  or  maintained  pursuant  to  a 
collactive  barguning  agreement  negotiated 
by,  tfie  same  emptoyae  organization  or 
affUiatad  emptoyae  organizations.  For 
purposes  of  this  parapaph,  an  'affiliate'  of 
an  ampioyaa  organization  means  any 
person  controlUng.  controlted  by.  or  under 
common  control  with  such  organization 
See  29  CFR  2520.103-12. 

For  reporting  purposes,  ttie  investment 
enbtias  described  atiowa  with  respect  to 
wtMch  ttie  raquirad  infonnation  is  filed 
directly  with  OOL  constitute '  103- 1 2 
investment  antibas*  (1(}3-12  lEs). 
E.  What  Ta  FMa. — This  section  descnbes 
tha  different  catagorias  of  the  55(X)  series 
of  forms  and  tchaduias.  In  addition,  this 
section  also  lists  items  to  ba  completed  by 
different  types  of  Form  55(X)  filers.  This 
section  also  containt  a  description  of  ttie 
special  filing  raquiramontB  for  plant  that 
invest  in  certain  iniraitmant  arrangaments 
Finally,  a  brief  guMa  iluttrsting  affiich 
forms  and  tcfioduiet  are  raquirad  by 
diffarant  types  of  plant  and  filera  may  be 
found  on  page  7. 

Forms 

fenm  9500. — Tito  Fona  5S00,  Annual 
Retum/F^iort  of  Emptoyae  Benefit  Plan, 
annually  for  aach  pton  with  100  or  more 
participants  at  ttta  beginning  of  ttia  plan  year. 

Ratum/Raport  of  Enpioyaa  Benefit  Pton, 
for  aach  pension  banant  plan,  taanara 
lienafit  plan,  and  fftogs  banant  ^an  (unlets 
othenaite  aiwnptad)  nHth  fowar  than  100 


participants  (one-pa rticipant  plans  see 
'Form  5500EZ'  below)  at  the  beamnir^  of 
the  plan  year  File  Form  55(X>C  for  the  first 
plan  year,  the  year  for  which  ttie  final 
return/report  is  due,  and  for  pian  years  in 
which  a  Form  5500-R  is  not  filed  as 
explained  below. 

form  5500-ff. — Form  5S00-R.  Registration 
Statement  of  Employee  Benefit  Plan  (with 
fewer  ttian  100  participants),  may  be  filed 
instead  of  a  Form  5500-C  for  this  plan  year 
provided:  (a)  this  is  not  ttie  first  plan  year,  (b) 
this  is  not  a  year  for  wtiich  ttie  final 
return/report  is  due,  and  (c)  a  Form  5500-C 
tias  been  filed  for  one  of  ttie  prior  2  plan 
years  The  Form  53(X)-R  should  not  be  filed  if 
(a)  this  plan  year  is  ttw  first  plan  year,  (b)  this 
it  ttie  plan  year  for  which  a  final  return/ 
report  is  due,  or  (c)  the  Form  55(X>-R  has 
been  filed  for  both  of  ttte  prior  2  plan  years 

Any  pian  may  choose  not  to  file  tfie  Form 
5500-R  If  the  plan  files  the  Form  550aC 
instead. 

Note:  Generally,  under  the  fiiir^ 
requirements  explained  at>ove.  if  the 
number  of  plan partiapartts  increases  from 
under  100  to  100  ornx)n,  or  decreases 
from  100  Of  more  to  under  100,  from  one 
year  to  the  next  you  taould  haire  to  file  a 
different  form  from  that  filed  ttie  previous 
year  However,  there  (s  an  exception  to  this 
rule  Yoo  may  file  the  same  ftirm  you  filed 
last  year,  even  if  ttie  number  of  participants 
dianged,  provided  that  at  the  beginning  of 
this  plan  year  ttte  plan  had  at  least  80 
participants,  txrt  not  more  Pian  120. 
Pom  55aO£Z— Form  S500EZ.  Annual 
Return  of  One-Participant  Pension  Benefit 
Pton,  should  be  filed  by  most  one- 
participant  plans 

A  one-participant  plan  is  ( 1)  a  pension 
benefit  plan  ttiat  covers  only  an  individual  or 
an  individual  and  his  or  her  spouse  who 
wtiolly  own  a  trade  or  business,  wtiettier 
Incorporated  or  unincorporated;  or  (2)  a 
pension  benefit  plan  for  a  partnership  ttiat 
covers  only  ttie  partners  or  the  partners  and 
the  partners'  spouses. 

See  Form  5500EZ  and  its  instructions  to 
see  if  ttie  plan  meets  ttie  requirements  for 
filing  the  form 

Itotns  To  Be  Comptated  on  Form  5S00 

Certain  lunds  of  plans  and  certain  kinds  of 
filers  ttiat  are  required  to  submit  an  annual 
Form  5500  are  not  required  to  completo  the 
entire  form.  These  are  described  below,  t>y 
type  of  plan  Check  ttie  list  of  headings  to 
see  if  your  plan  is  affected. 
1.  Welfare  BenafH  Plana— Welfare  benefit 
plans  generally  must  complete  ttie  foHowing 
itams  on  tha  Form  5500 : 1  through  6c; 
7a(iv),  b.  c.  and  d;  8a.  c.  d.  and  e;  9a.  b.  c. 
and  f;  10s  throu^  d;  11  throuRh  14, 28 
through  32;  and  34  through  36. 
HatKlfoneFormSSOOisfHedforbotha 
welfare  plan  and  a  fringe  tienefH  plan,  items 
22c,  2^  and  22i  must  t>e  completed  in 
addition  to  the  items  listed  ab0¥a  for 
welfare  plans. 

Eacaptton  for  unfuwdad.  tuWy 
unliindad /liMtirad  ataltara  [ 
WaHara  benefit  plans  ttwt  are  unfunded, 
fuihf  insured  or  combination 
unrundad/insurad  naad  not  completo  items 
34  and  35  unless  tha  Form  5500  also 
serves  at  s  retum/rsport  undar  Coda 
section  60390  Xfringa  banam  pton)  in 
wtiich  case  items  39g  and  3Sh  must  ba 


completed  S*«  page  2,  Sectnsn  2  B(a)  for 
definition  of  (1)  unfunded,  (2)  ntiiy  insured 
and  (3)  combination  of  unfunded/insured 

2.  Fringe  Benefit  Plans — A  Form  5500 
filed  only  because  of  Code  section  60390 
(i.e  ,  for  a  fringe  benefit  plan)  need  completo 
only  items  1  through  6a,  7a(iv).  7b,  9a,  9b. 
22c,  22g.  22i,  35e.  35g.  and  35h 

tf  the  annual  return/report  is  also  for  a 
welfare  tienefit  plan  (see  *Wfio  Must  File' 
on  page  1),  complete  ttie  above  items  a.na 
ttiose  specified  for  welfare  beriefrt  ptaris  m 
•1' above 

3.  Pension  Plans — In  general,  most 
pension  plans  (defined  benefit  and  defined 
contribution)  are  required  to  complete  all 
items  on  ttie  form  However,  some  items 
need  not  be  completed  t>y  certain  types  of 
pension  plans,  as  described  below. 

a.  Ftans  exclusively  using  a  tax  deferred 
annuity  arrangement  under  Code  section 
403(bXl)  These  plans  (see  'Who  Must 
File'  on  page  1).  need  only  complete  rtems 
1  through  5,  6b(iv).  and  9. 

b.  Plans  exclusively  using  a  custodial 
account  for  regulated  investment 
company  stock  under  C^ode  secton 
403(bX7).These  plans  need  only 
complete  items  1  through  5,  6b(*).  and  9. 
C  Individual  Retirement  Account  Plan — A 
pension  plan  utilizing  individual  retirement 
accounts  or  annuities  (as  descritied  m 
Code  section  408)  as  the  sole  funding 
vehicle  for  providing  benefits  need  on»y 
complete  items  1  through  5.  6b(vi),  and  9 
d.  Fully  Insured  F>ension  Plan  — A  pension 
tienefit  plan  providing  benefits  exclusively 
ttvough  an  irwurance  contract,  or  contracts 
ttiat  are  fully  guaranteed,  and  wtuch  meets 
all  of  the  conditions  of  29  CFR  2520  104- 
44  need  only  complete  rtems  1  throug^  29 
32,  and  33 

A  pefision  plan  which  includes  tioth 
insurance  contracts  of  ttie  type  describee  n 
29  CFR  2520. 104-44  as  vretl  as  ottier 
assets  stKXild  limit  its  reporting  m  items  34 
and  35  to  ttiose  otfier  assets 
Note:  For  purposes  of  (he  annual 
return^  'report  and  the  altematrve  rrtetnod  of 
compliance  set  forth  m  29  CFR  2520  104 
44,  a  contract  a  considered  to  be 
'allocated '  only  if  the  insurance  corr,parry  or 
organization  ttiat  issued  the  contract 
unconditionally  guarantees,  upon  receipt  of 
the  required  premium  or  consideratxtn.  to 
provide  a  retirement  benefit  of  a  specified 
amount  without  adiustment  for  fluctuations 
in  ttie  market  value  of  the  underlying  assets 
of  ttie  compary  or  organization,  toeach 
participant,  and  each  participant  has  a  legal 
right  to  such  l)enefits  which  Blegany 
enforceattle  diractty  against  the  KKurance 
company  or  organization 
a.  Nonquaitfiad  plans  maintained  outside 
tha  U.S.— Nonqualrfied  pension  benefit 
plans  maintoined  outside  the  United  States 
primarily  for  nonresidant  aiier.s  required  to 
file  a  return/report  (see  "Who  Must  nie'  on 
page  1)  need  only  complete  items  1  ttvough 
8c.  9  through  12,  and  15  through  17 

4.  Plans  ol  Mere  Than  Ona  Employer — 
AH  piani  of  more  than  one  employer  (plans 
of  a  controlted  group,  mulbempioyar  piam. 
multiptoamptoyar-coHactiwIy-bTpinad 
plara,  and  mulhpto  amptoyar-plan  (ottiar)) 
gsnarsly  shouM  completa  al  applicabte 
(walfars  or  pension)  Items  on  tha  form 
awspt  for  item  6d.  Only  single-employer 
pension  plant  must  coinplete  ttw  item.  In 
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rmptov«r  ro'l«ctiv«>y  M'VB<n«d  ptwn  n«*d 
no>  co<  •ijir,»  Itm  ?2  or  :h«  For»n  5^X3 

Schedules 

Th«  vai  ous  ufKOutrt  to  ba  att*ch«d  to  th« 

return,  '•;,o<1  !'■  httad  twiow 
No««:  Allsnay  "-frvrj  fo  m#  Tomn  5500. 
5500-C  «'d5saa«(THo/inc«Md»f'>« 
nMTW  jt  !'>«  [<:*o  trxS  ttm  LtN and gian 
number  (P^)ts  kK.ntJ  m  it9(ns  5j.  J 6  am 

Attach  S<hadul«  A  (form  5500;,  lnturan<a 
information,  to  fwrn  bWO  bbOCyC.  or 
b-tOO  H  it  arn  ti*n«>tits  u(Hl*f  lt>«  p4ar«  aca 

pft,>'i.)ert  t>Y  jn  rniuf  anca  rom(>ar"v. 
inturarH  a  tervK.e  w  o<^«r  turilaf 
oruiniia'ion  (iixft  at  Bioa  Cfow.  Sioa  S^l•♦d 
Of  a  1e»^^  nisintena'xw  organaation) 
Eicaptloo   Si  NH?ii<a4  (f  o»m  S5(J0)a  no/ 
ne''\j>Hi  '  .*'>*  ;>'J''  coMf'^  ( 1 1  onii  an 
mdi^'CluSl    or  J"   "dfVKJi^/  jntJ  lis  Of  /^r 
fpoos*   i»^  »f<<x/y  owns  j  fraJa  O  iusjr«(»$j. 
tti^tl-er  iiKiVDn',ifr<;  or  ur   KorpofateJ.  Of 
(^)  S  p.irf  ■!*'  <n  a  iiar"\tgr\fvp.  or  a  p^artlt^ 
art]  hii  Of  N"  ^pou^e 

Do  not  t,i<»  a  Sch^luta  A  (form  5SjO) 

»,  '•■ » '  -    '  .'X[; 

Altath  Sif^»dula  B  {form  55001, 

/*i  tuariil  Intofmatioty.  tci  >  ornii  'j-jOt), 
'.     «         ■,,  <  iM   (x  -.~.»X>t/ to«  TKat 
O-'i'  c-i:  ■  t,   ,■'     ,  ^  i .  ,vi  pi.»n»  i*a  <f^ 
irV  J-  '  "  >^  '  "       •  '^lu'e  H 

4ff»»A  S<''rdul»C  (form  55O0JL 
Sarv>va  Pro  J»r  and  Tmttma  tntormatloft, 
(    t  ,-T  '    ,«     ^^e*-  tBfn  .'3  *f*l  tha 

S^'>»duia  SM  <f<v^  55001.  Aitnual 
Rrglftration  StatamanI  Uaotltfing 
Stparatftd  Pf'Vclp:irtt§  WIttt  Dmtmrrad 

Vaatad  Bane'llt.  fr.»y  tf  rx>«>cpd  tof 

jcpan'rt^  .1,1'' .   ,.1      .   'x  e     W'^^n  To 
Repc^ '•»•.  '    I'c  '  ■' I'tn  ii)<»'ti    ,fi  t' a 

Sct^dula  P  Jorm  5500 Jl  Anitual  Raiurn 
ol  Fiduciary  ol  [mpioyaa  Banatti  Truat.  — 
Any  fxlucuiry  (Ifuite*  or  Cu^rlJ«3la^)  jf  an 
O'KanUjton  that ;«  qualiticO  umlar  CoO« 
MCtlOn  401(a)  and  aiemiit  tnxii  tJ>  jfKl«f 
Co<)«  MCtlOO  V)  1 1 3  ( <i<no  •ants  to  proiiKt 
th«organi2atiori  under  >na  vtafute  at 
ItmttatKxn  prrnnded  m  CoOa  *r<.t"To 
6V)l(a)must  (ilea  S.  t^a<1<^m  P{toim 

Fil«  th«  Sthf^lu*  P  (»  ™m  'iVX))  a%  an 
•tt«<hrn«oltoForrnSHiO  SWOC. 
5  )00  R,  o«  biOOt/  'c*  tr\*  pido  rra<  o 
^rl(hK^  tt^a  trtr't  y»a'  ^'mU 

Other  Fillnjj 

Reporting  Raqulrrmanti  for 
Invattmant  Arran(«m«nts  Flttn( 
Di/acfly  with  nOL 
C«r1ain  ip*^  ,tr'  "'f  »r'a"K«^nei>tj  Hx 
arr'P*ov««  tx"i«'  t  ."idrii,  fit*  fmancva* 
M'f(xniOt«xi  i1 'ertiy  with  DCH.    Tf-ie»* 
a"armp">«nti  ixiu<>  co»THTHjn/coH«cttwa 
Ir'.ili   po.>i«5  v^parata  ac' ouofl.  m«»tef 
truiti   a-xJ  K'J  12lfi  Owtmrtwni  of  tt>M« 
iry*»t.  vant  ar'a-'gcmenti  nvair  b«  tound  on 
pagm  3  and  4   T>iw  CXX  Mbi| 
r«quirarn«nlt  a'a  d«*cn6«d  ba*o« 
1   Co«n«n«n/Cofl«cflw«  Trwat  aorf  Poo>a< 
Separata  AccoMrt  Infomuttan  T*  Ba  FHarf 
0«r«ctly  Wtth  OOi 

Fmanci*!  >rwtttutior«  and  naurano*  c*mar« 
ftfenf  ttM  ttata<nafK  o<  ttw 
latjitwa  of  a  comfnon/' 


pooted  safwrata  a<-cTi«jrYt  ihouid  kJartt^v  th« 
trustor  •ccoonft>)f  providing  tn«C  IN  of  th« 
tru«  Of  accocjr.t.  o>  (if  mora  thari  ona  truit 
•r  account  a  covare»l  t»y  tt»  wma  EIN)  both 
ttw  CIN  and  any  addtTnnal  numtiar  ass^iad 
tiy  ttw  hnancial  mst'tution  or  insuranca 
c«f'>w  ;»oth  a»  99  1234567  Trust  No   It 
and  a  W  flif  ad  plana  partKipatinf  m  tha 
trvrit  or  acct.  unt.  idanttfwd  by  ttia  p»*n 
numCar  UN  and  rvamc  of  tt)«  ptan  spor«9or 
T>>«  (tract  fil:rig  Shoutd  be  8CWr»4S*d  fo 

Co«Timon,'Conacriva  Trust  (OR) 

PtMted  S«parala  Account 

Pention  and  W^ltara  8«n«tit» 

AdTnn.stration 

U  S   Dnw^r^T*"*  of  Labor   Room  NS644 

200  Constrtutioo  A»eno«.  NW 

WMhiPgton  DC  20210 

2.  Maatar  Trust  Information  To  Ba  nta4 
DUactly  WlthOOL 

ttia  lo<k>«»»og  ir^'arrrvj'ion  with  rMpact  fo  a 

rriastar  trust  f^ust  be  ''lecJ  w'h  DOL  by  tt>e 
pan  adrT(inist'ator  or  by  a  Oet  gn«>a  Soch  as 
tha  adm.'>ftfj'or  ot  »r»otr»*f  ptan 
pa  tK  <pa',n^  <r  tne  rr\a%tar  trust  or  th« 
tii^^iK^  >n  ,t  !.jtion  tarvmfi  a5  trustee  of  tlv 
maitet  t'list   io  la!*'  rhjn  f*  date  on 
»'t.ih  the  pi.>n  » -rturn  report  i»  due   \*(*>iie 
o'.fy  ofe  cooy  ot  ttia  required  mtormation 
sixxild  be  t'U*i1  try  all  rxarts  partici()ating  n 
Ihe  m.>','(«r  "  >s:   the  mtormatioo  is  an 
int^jjrai  part  ■!(  t'le  retv.:rn,  report  of  each 
iXj'tic:pj!;nK  .'i  in   and  the  ptan' » 
'ftj-",  -ec"  't  .»      X  t  r>e  (Jeerned  comp«pte 
jnteij  ai:  t*^*  "  '   '"..I'lon  «  htrd  wrttim  tt>e 
prcvritied  t  '■^e 

Note:  ■'  a  irjiter  trust  investment  account 
( ^•ri;it$  u>f '.  c'  Of^e  r'J"  t  as«^'- )  dunng 
f/xj  rtporlir^  i^C'ioil.  f'le  pW  "vry  report 
tt'eof)  an  'f'i  I  *»fhar  aj  an  ■  ive^me'-if 
atcocr'r  fo  Pe  r»«x>rr»J  as  pari  ot  tfm  mastar 
truit  r^pcrt  fiie-i  ,1:'vctfy  wtn  OCX  or  «  a 
p..an  asifU^'  ■v'^'Cta  not  part  o<  fft*  majfar 
tri>s/  (a.-x/  tr>ere've  tutfrct  to  aK 
•ir\t-  .K f/on-s  p^r^ammg  to  a«^fJ  niyt  hrtd  m 
a  rnaiter  f'j^n 

L*(.t~  o(  the  •oH.'win^  sta'fr^e'^ti  arwl 
\t  heduies  rnost  ifx'icate  ttie  Tame  of  the 
master  trust  arxl  tt<a  name  of  tf>e  master 
trust  ir>vestm<i' a^'roi-nt   The  .ntorrration 
ih^l  ba  Med  *'th  DOL  by  mailing  ,t  to 
Master  Trust 

Pension  anj  Wettare  Benefits 
Adnimstrat.cn 

U  S  D«partrT>art  at  Labor.  Roor^  N5644 
TjO  ConsXflu'on  A»«nu«.  NW 
WaUvf^or  L)C  20210 

a  Thia  rvame  and 'iscal  r'<' of  the 
i«iasl«w  trust  and  tfw  name  and  address  of 
ttia  master  trusteo 

b  A  Itst  ol  all  p<»ns  partTrpatirig  in  ft^ 
master  torsi   triowiing  each  plan  t  riame 
tiN   PN   and  Its  percontage  interest  'nt^ach 
master  trust  mvi^tment  arcourH  as  of  t*^e 
be%;inning  and  end  of  the  faca)  rear  of  tt>e 
master  tr  jst  endmg  wrth  or  wTtf>in  ttie  plan 
irear 

c   A  stateme'it,  in  the  »arT«e  format  as 
Pa-!  I  of  Schedule  C  (Form  5500)  for  each 
cnaalar  trust  mostmani  account  i<<oiwg 
amounts  of  compernation  paKJ  durtng  •<• 
hacai  yoar  of  tt>m  maatar  truat  aiidan  alHi  or 
within  the  p4an  year  to  persons  |>iU»i>>Wg 
aacMcaa  a»th  raapact  to  Iha  amaatini* 
account  and  tutMraclid  twm  Om  p<aH 
HKonM  of  the  mvastmonl  account  M 

kofthai 


d  A  lUtarr^errt  for  ooch  mastar  tr«4 
irvostmant  account  iho«rtr\gth«u»  tsand 
kabditw^  of  the  Mwestment  acuxjot  at  tha 
begiiwuitH  and  ar>d  of  tha  f  seal  yov  of  th« 
mastar  trust  ending  wrth  or  withm  tha  pton 
year,  grouped  m  ttw  sama  catap  'r'n  as 
those  spocrhad  in  itam  34  of  Form  5500 

a  A  statement  for  aach  mastar  tnAt 
trvwtitiorit  account  showing  the  mcoma 
and  expanses,  cfwnges  m  net  aaaets.  and 
n«t  increase  (decrease)  in  net  assets  of 
each  such  inveslmerit  account  ili,'ing  tfie 
fiscal  year  of  lt\e  mastar  trhii  enJir%  with  or 
wttNn  the  plan  year,  in  The  c  jtt-«v>es 
opacified  in  rteri  35  of  Form  5500  In  piaca 
of  Item  35a  show  the  total  of  all  transfers 
of  assets  into  the  investment  account  by 
participating  plans  In  place  of  tern  35), 
show  the  total  of  aft  transfers  of  assets  out 
of  the  in¥r5tmer«  account  by  participating 
plans 

f  Schedules  m  the  format  s«t  fo-th  in  tha 
insttuctKXis  tor  Item  30  of  Form  5500,  of  ttm 
foHowing  (terns  wth  respect  to  each  master 
t'LTst  i»»estment  accoorrf  for  the  fiscal  year 
ot  ttie  master  trust  endirig  wrth  or  wrttun  fho 
ptan  year  assets  tieid  •or  investment, 
noneiempt  pafTy  minterest  trar^vactiOTs. 
cJe*aiji>d  or  oncullect.Oie  toans  and  leases, 
and  5^  fransaitions  invohnng  assets  m  the 
irA^s'ment  account  The  '  *  figure  shall  t>e 
d»»1r*rfr'iried  t'y  co'nparing  the  Current  value 
of  ttie  tranvacton  at  tt>e  transaction  date 
with  the  current  value  of  the  invrrstiierit 
a<: count  assets  a!  trie  beginning  ol  the 
a  jp*tc»bie  tiscai  year  ol  the  ma5*er  trust 

1.  103-12  le  lafocmation  Ta  Be  FOod 
OiracUy  With  COL 

The  mtormati'in  tJescrtbed  betow  must  be 
hied  «»«th  the  DOL  by  the  spf>nsor  of  tt>e 
103  12»€ry3  later  than  ttie  date  on  which 
ttie  ptan  s  return  'retx>rt  is  due  before  tt>e 
ptan  admtnistratfw  can  efect  the  eitematfve 
mettwd  of  rep<->rtirg  White  onty  one  copy  of 
ttie  required  informahon  should  t>e  tiled  *or 
the  103  12  It   the  information  rs  an  integral 
part  of  tha  retu'n  report  of  each  plan 
electing  the  a'terriatrve  method  of 
compliance 
The  filing  adijress  is 

103  12tn»est'-e"t  Entty 

Pens^r.  and  Wei'are  Benefits 

Administration 

U  S  Department  ot  Labor  Room  N5644 

?00  Constttuiion  Avenue  NW 

Washi-^on.  DC  20210 

a  Tha  name  fiscal  year,  and  EIN  of  tha 
103-12  IE  and  the  name  and  address  of 
tne  sponsor  of  the  103  12  l£  If  more  ttian 
one  103  12  IE  a  cowered  by  tha  same  EIN. 
they  shaH  be  sequamiaty  rKimberad  as 
fowows  99  1 234567  Entity  No  1 

«  A  lot  of  all  plans  partiapating  m  ttia 
lu3- 12  IE.  showing  each  ptan's  name.  EIN, 
PN.  and  Its  percentage  intarvst  m  tha  103- 
1 2  IE  as  of  the  beginning  and  end  of  ttia 
fscal  year  of  tha  103  12  IE  ending  with  or 
•ittMi  ttia  pUn  year 

c  A  statement,  m  the  sama  format  at 
Part  I  of  Schad Ufa  C  (Form  5500).  for  tha 
103^  12  IE  showing  amounts  of 
companaation  paid  during  tha  flacaf  yaar  of 
tha  103- 12  IE  andmg  wf»  or  w«lhm  Via  plan 
yaar  la  poraora  paoinblng  nrwcaa  to  ttw 
103-12  l£. 

d.  A  staCamant  shoeHr>g  tha  aMats  and 
laMMIaa  at  tha  baffnning  and  and  of  Iha 
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fiscal  year  of  tha  103- 12  IE  onding  wttti  or 
tartthin  ttw  plan  year,  ptMiued  in  tha  same 
categories  as  tttoBO  ipecmad  in  Item  34  of 
Form  5500. 

e  A  statement  shotiring  the  income  and 
expenses,  changes  in  net  assets,  and  net 
increase  (decrease)  in  net  assets  during  the 
fiscal  year  of  the  103-12  IE  ending  with  or 
withn  the  plan  year,  pouped  in  ttie  same 
categories  as  ttwse  spcofied  in  item  35  of 
Form  5500.  In  place  of  item  35a.  shotw  the 
total  of  all  transfers  of  assets  into  the  103- 
12  IE  by  partKtpatmg  plans.  In  place  of  item 
35),  show  the  total  of  aH  tratttfere  of  assets 
out  of  ttie  103- 12  IE  t>y  perticipeting  plans 

f  Scfiedules,  in  ttie  format  set  fortfi  in 
ttie  lnstructior«  for  item  30  of  Form  55(X) 
(except  item  30c)  wtth  respect  to  the  103- 
12  IE  for  the  fiscal  year  of  the  103- 12  IE 
investmerrt  entity  ending  with  or  within  the 
plan  year.  Sutjstitute  the  term  '  103-12  IE' 
in  place  of  the  word  'plan'  wtien 
completing  the  scfiedules. 

g  A  report  of  an  independent  qualified 
public  accountant  regarding  ttie  aboiw 
Items  and  ottter  boots  and  records  of  the 
103- 12  IE  that  meets  ttie  requirements  of 
29CFR2520.103-l(bX5). 

Sections 

General  InformathNi 

Final  Return/Report — If  all  assets  under 
ttie  plan  (including  insurance/annuity 
contracts)  have  tieen  distributed  to  ttie 
participants  and  beneficiaries  or  distributed 
to  anottier  plan  (and  wlien  all  liabilities  for 
which  berieFits  may  tie  paid  under  a  welfare 
plan  have  been  satisfied),  ctieck  the  "final 
return/report"  bOK  at  ttie  top  of  ttie  form 
filed  for  such  plan.  The  year  of  complete 
distnbution  is  ttie  last  year  a  return/report 
must  be  filed  for  ttie  plan.  For  purposes  of 
this  paragraph,  a  complete  distntiution  will 
occur  in  ttw  year  in  which  ttie  assets  of  a 
terminated  plan  are  brought  under  the 
control  of  P8<JC. 

For  ■  defined  benefit  plan  covered  by 
PBGC,  a  PBGC  Form  1  must  be  filed  and  a 
premium  must  be  paid  until  ttie  end  of  ttie 
plan  year  in  which  the  assets  are  distnbuted 
or  brought  under  the  control  of  PBGC. 

Filing  the  return/report  marked  "final 
return"  and  indicating  ttiat  the  plan 
termiriated  sahshes  the  notification 
require.Tient  of  Code  section  6057(bX3; 
Signature  and  Data. — The  plan 
administrator  must  sign  and  date  all 
returns  /reports  filed  In  addrfion,  the 
employer  must  sign  a  return /report  filed  for 
a  single-employer  p^^n  or  a  plan  required  to 
file  onty  because  of  Code  section  6039D 

When  a  joint  employerunion  board  of 
trustees  or  commrrtee  is  the  plan  sponsor  or 
plan  administrator,  at  least  one  employer 
rcprei^ntative  and  one  union 
representative  must  sign  and  date  the 
return,  report. 

Pari-tipati.tf;  employers  :n  a  iTi'jItipic- 
en~pioynr  plan  (other),  wh.-)  jre  reqiiired  to 
fi!e  Form  500O<;  or  bi^OO-R,  a-e  required  to 
sign  the  letum/report.  The  plan 
admimctrator  need  rot  siyn  the  Foim 
5500  C  or  55<X)-R  I  led  by  the  part  c  ^^t  ng 
employer 


Pag*  6 


Reproductions. — Original  forms  are 
preferable,  but  a  dear  reproduction  of  ttie 
completBd  form  is  acceptable.  Sign  the 
return/report  after  it  is  reproduced.  All 
signatures  must  be  original. 
Ctwnfls  in  Plan  Year. — (aeneraOy  only 
defined  contritiution  pension  benefit  plans 
need  to  get  prior  approval  for  a  chaoge  in 
plan  yaar.  (See  Code  section  412(c)(5).) 
Rev.  Proc  87-27, 1987-1  C.B.  769  explains 
the  procedure  for  automatic  approval  of  a 
change  in  plan  year.  A  pension  benefit  plan 
that  would  ordinarily  need  to  obtain 
approval  for  a  change  in  plan  year  under 
Code  section  4 12(cX5)  is  granted  an 
automatic  approval  for  a  dtange  in  plan  year 
if  all  the  following  criteria  are  met: 

1.  No  plan  year  is  more  than  12  months 
long. 

2.  The  change  will  not  delay  ttie  time 
wtien  the  plan  vrould  ottierwise  have  been 
requirad  to  conform  to  the  requirenients  of 
any  statute,  regulation,  or  published 
position  of  the  IRS. 

3.  The  trust.  H  any.  retains  its  exempt 
status  for  the  short  period  required  to  effect 
ttie  change,  as  well  as  for  the  taxable  year 
immediately  preceding  ttie  short  period. 

4.  All  actions  necessary  to  implement 
the  ctiange  in  plan  year.  Including  plan 
amefidment  and  a  resolution  of  me  board  of 
directors  (if  applicable),  have  been  taken  on 
or  before  the  last  day  of  the  short  period 

5.  No  ctiange  in  plan  year  has  Iwen 
made  for  any  of  ttie  proMding  plan  years. 

6.  In  the  case  of  a  defined  benefit  plan, 
deductions  are  taken  in  accordance  with 
section  5  of  Rev.  Proc.  87-27. 

For  the  first  return/report  that  Is  filed 
foflowing  ttte  change  in  plan  year,  check  the 
bOK  indicated  on  the  secorKl  line  under  the 
title  at  ttw  top  of  ttie  form  (or  item  Id  if 
Form  bbOOn  a  being  hied). 
Amended  Retum/Reporl — If  you  file  an 
amended  return/report,  check  the  '(ii)  an 
amended  return/report"  box  at  tfie  top  of 
the  form.  When  filing  an  amended  return, 
be  sure  to  ansiver  all  questions  and  put  a 
circle  around  the  numbers  of  the  items  that 
have  been  amended. 
How  The  Annual  Return/Report 
Information  May  Ba  Used. — All  Form 
5500  series  return/reports  will  be  subjected 
to  a  computerized  review.  It  is.  therefore.  In 
the  flier's  best  interest  that  the  responses 
accurately  reflect  tfie  circumstances  they 
were  designed  to  report  Annual  reports 
filed  under  Titie  I  of  ERISA  must  be  made 
available  by  plan  administrators  to  plan 
partic'pants  and  by  tfie  Department  of  Labor 
to  tne  pi;blic  pursuant  fo  ERISA  section 
104 

Section  4 

Specific  Instructions  for 
Form  5500 

Important  Answer  all  iten-.s  on  the  Form 
55C0  with  respect  to  the  plan  year,  un'ess 
othe-isise  explicitly  stated  in  the  item-by- 
ifem  instructions  or  on  the  form  Jtself 
Therefore,  your  responses  usually  appily  to 
the  year  entered  or  pnnted  at  the  top  of  the 
first  page  of  the  form  Yes  and  no  questions 
are  to  be  marked  either  'Yes'  or  'No'  but 
not  both.  If  neittier  'Yes'  nor  'No'  applies, 
enter  'NA  ' 


Informatlan  To  Be  Convleted  at  the  Top 

of  theFarta 

First  Una  at  ttw  top  of  the  fomn— 

Complete  the  space  for  dates  wtien.  (1)  the 

12-month  plan  year  is  not  a  calendar  year, 

or  (2)  ttte  plan  year  is  less  than  12mor:ths 

(a  short  plan  year). 

Secawd  Una —  Check  the  box  if  the  plan 

year  has  been  changed  smce  the  last 

return/report  was  filed. 

FWth  Une — Check  box  (i)  rt  this  is  the  initial 

filing  for  this  plan.  Do  not  check  this  box  if 

you  nave  ever  filed  for  this  plan  even  if  it 

was  on  a  different  form  (Form  55(X)  vs 

Form  5500<:  or  Form  5500-R) 

Oieck  box  (Ii)  if  you  have  already  filed  for 
ttie  1988  plan  year  and  are  now  sutxnittine 
an  amended  retum/report  to  reftect  errors 
and/or  omissions  on  the  previously  filed 
return/report. 

Check  box  (lii)  if  ttie  plan  no  kinger  exists 
to  provide  benefits.  See  section  3  for 
instructions  concerning  ttie  requirement  to 
file  a  final  return/report 

The  nufflbers  of  the  foDewtng  Inatructlom 
are  the  tame  as  ttie  Item  numbers  on  ttte 
retum/report 

la.  If  you  did  not  receive  a  preaddressed 
mailing  label,  enter  ttie  name  and  address  of 
ttie  plan  sponsor.  If  the  plan  covers  only  the 
empkiyees  of  one  employer,  enter  ttie 
empkiyer's  name. 

If  you  received  a  Form  5500  with  a 
preaddressed  mailing  label,  please  attach  it 
in  ttie  name  and  address  area  of  the  form 
you  file.  If  ttie  name  or  address  on  die  latiel 
is  wrortg,  draw  a  line  throMgh  tfie  incorrect 
part  and  correct  it. 
The  term  'plan  sponsor'  means — 

(0  the  employer,  for  an  emptoyee  benefit 
plan  ttMt  a  single  emptoyer  established  or 
maintains; 

00  the  employee  organization  m  the  case 
of  a  plan  of  an  emptoyee  organization,  or 

(in)  the  association,  committee,  foint 
board  of  trustees,  or  other  similar  group  of 
representatives  of  tfie  parties  who  establish 
or  maintain  ttie  plan,  if  ttie  plan  k 
estatiltstied  or  maintained  /ointly  t>y  one  or 
more  employers  and  one  or  more  emptoyee 
organizations,  or  by  two  or  more  employers 

Include  enough  iriformation  m  1(a)  to 
descnbe  the  sponsor  adequattiy  For 
example,  'Joint  Board  of  Trustees  of  Local 
187  Machinists"  rather  than  just  'Joint 
Boardof  Trustees  ■ 

For  group  insurarce  arrarige-'-ients. 
e-ter  the  name  of  trie  trust  or  other  entity 
that  holds  the  inijrance  contracts  In 
aSr'.tion,  attach  a  pst  of  al!  particpating 
ei'.ployers  and  their  £lNs 

A  group  irsurcrte  arrangement  is  an 
arrangement  whrch  picvides  benefits  to  the 
e.i.pioyees  of  two  or  rnore  unaff  lUated 
ernployers  (not  in  connection  w:tn  a 
multiemployer  plan  or  a  Qiutiple-employer- 
coliectiveiytwrga  ned  p'an),  fu't)  insures 
Oiie  or  more  welfare  plans  of  each 
participating  emp'oyer,  and  uses  a  trust  (or 
other  entity  such  as  a  trade  association)  as 
the  holder  of  the  insurarKe  contracts  and 
t*ie  condurt  for  payment  of  p-en^iun^s  to  the 
insurance  company 

lb.  Enter  the  9  digit  employer 
Identification  number  (EIN)  assigned  to  the 
plan  sponsor/employer.  For  example, 
001234567 


I8AJIAVV-  -100  133^. 
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tmptoy«ri  and  ptan  MtmMctratori  mho 
do  r»A  Ka««  tn  UH  WwMtd  aKHy  tor  an*  an 
Form  SS^  avaiUbt*  from  moat  IRS  or  Social 
S«CLir<ty  Admmittration  officaa.  Sand  Form 
SS  4  to  n>t  urn*  InMmal  Waxanua  Sarvtc* 
Caotar  to  wt\ict\  thM  lonn  tMM  ba  lanl 

Ptan  tooniori  ar«  iaii*a«iad  thai  Itwy 
t/HXih)  laa  tt)«  truit  CIN  wtwn  oparwig  a 
bank  accour>1  or  conduckn|  oUtar 
trantactKyu  tor  a  pian  that  iw^Maa  an 
fnptoyar  ■ctar'trf'cation  numbar  Tha  truat 
Tiay  tppfy  lor  an  CIM  ••  a«pUirad  in  tha 
pra^aOin^  l>aragTap^ 

A  (Man  of  a  controUad  gioufi  ol 
corporation*  wNiaa  Hionaor  la  mora  t/van 
ona  of  tha  m«n^')art  of  tha  uui'<iB*at'  group 
iryxjk)  ntart  on(y  tha  CIN  o<  ona  of  tha 
tponaoring  mtfnbei  l  Th<i  CtN  must  tM 
litad  m  an  ^u^Mquarrt  ftttrtft  at  9m  annual 
ratumt  r«|XMtl  'or  tha  COntroAad  ^Oup 
un4«u  th«rr  IS  a  changa  tn  tha  sponsor 

H  tha  p'.in  adfrunittra'or  a  a  voup  o< 
indrvKJuaii.  gat  a  »in0a  EIN  for  ma  growp 
Whan  you  appfy  for  a  numbar.  antar  on  kna 
1  of  Form  $5-4  tha  rtama  of  trta  group,  tuch 
as  'Jomt  Boart]  of  Trustaas  of  tha  Local  187 
Machinists'  Rattramant  Wan  * 
Neta:  4/rhcH*h  [mpioywt  Urttrrtrfcahon 
Numb0rf  (iiNs)  fw  hjixH  (Triati  or 
custoOtsl  accounts)  asaecaHM  mitt  ptara 
»rm  net  rwQutrmI  l»  t»  ^0ftmhad  art  rha 
form  3500  MKiaa  >wlufn,^rtperfB.  0ia  f^ 
■VI*  sswa  £/Nb  ^  surft  Itridb  tor  alhm 
reporting  purpOMi   (IN*  mty  6a  otfUtntd 

by  hlmg  forrn  SS-4  m  arptotnadaMw 

Id.  From  tha  1st  a<  buwnaaa  oactaa  on 
p^aa  ISand  1 9.  antar tita ar« that  bact 
daacripa*  tha  rwtura  a(  9m  oiMVtoyer'i 
CHJMnau  >1  mora  ftmn  ona  arwptoyar  • 
in^wfvad.  antar  tha  tKaineu  coc)a  tor  tha 
main  Vomass  activity 

la.  Ptans  chactoM  itofn  4a  or  46  must 
antar  tha  hfst  tu  dvis  at  lAa  CUStP 
(Committaa  on  Unitorm  Sacuntias 
idantification  Procadixva)  nnwibar.  "aauar 
numtMr.  *  if  ona  haa  baan  aaa^tod  to  Iha 
04an  sponsor  tor  puipoaai  of  waywg 
corporata  sacurrtiaa.  CUSiP  aauar  numpan 
ara  aaatgnad  to  corpurationa  and  otftar 
antitia*  arhtch  asua  puMc  tacuntiaa  totod 
on  stock  axchar>aaa  or  traded  over  Itia 
countar  Tha  CutiP  eawar  number  •  tha 


'  *%ama 


fint  %H  tf%fti  of  tt>a  nompar  i 
aidiieliia<  aac  urt>a*  tthtch  are  1 
pton  %>erw)r  has  no  CUSIP  i 

a««er  -M/A. ' 

ta.  H  the  documar«t  i 
appCMwt*  or  dasignataa  a  pton  adm'aitotii^ar 

pta<«  adinMrstrator  ■  i 

'Same  '  tf  ruinf  as  a  I 

arrariaamem.  enter  "^ame  *  H  ?a  •  Ihe 

'Seme.'  than  fiaen  2b  and  ?c  slwuW  be  toft 

btonk 

Tha  tarm  'administrator*  means — 

(^i;  the  parson  or  froup  of  perior« 
^Mctfwd  aa  the  adrmnstrstor  t>y  ttte 
meiruirwiK  tinder  artnci*  ttta  pton  ■ 
ogerelrd. 

(m)  Vrm  ptan  sponsor ,^empfoyer  if  an 
admeustrator  a  not  so  desiijnated,  or 

(m)  any  ett^er  person  prescribed  t>y 
r«futo*MKn  of  the  Secretary  of  Lat»r  i1  an 
adniawtbator  •  no<  ttosyated  and  a  ptan 
aponaor  cannot  t>e  identified 

2k.  A  pton  admtnrstrator  must  have  an 
CM  torieportirwpurpoees  Enter  the  ptvi 
admin«lrator-sV(H|tt  cm  here  IT  the  pton 
admawatiator  has  no  CIN.  appty  *or  one  aa 
anptoined  in  lb  above 

CtT^itoyeaa  of  an  ampto»er  are  not  pton 
admaiMtrators  unles*  to  tfestgnetad  «i  the 
pUn  document.  w<mr  ttwuah  thev  •'V't*  ^ 
adrrunMtrative  functions  of  the  pton  H  an 
amptoyee  of  the  an-iptoyei  ta  drHgi'ieted  aa 
the  pton  adniinistratar.  that  employee  muat 
(•tarCJN 

1.  H  yob  answer  tto. "  ar^ar  tha  immt. 
addroaa.  and  CIN  of  the  pton  sponaer  and.'or 
ttta  pton  administrator  shotMn  on  the  pner 
pttumy  report 

Sc  indicata  rf  Iha  ciieiiaa  M  3a  a  orey  ■ 
changa  m  tponaorship  *Oari§Bai 
Bporaarehiar  rr^^^f^  the  ptoa  s  i 
been  Lhenaid  but  noaaaataor  I 
been  trertsftTad  to  anotner  pton(ti  the  pton 
has  not  tonmnatad  or  merjad  etth  arry  oliiar 
pton.  and  so  loriti 

4a.  Check  tor  t  strt^a-amptoyar  ptorv  See 
KMda  at  Fitart    tor  Mhat  a  conaidared  a 
srrt^  amptoyar  ptoTL 

4k.  Check  lor  t  pton  m  Mtuch  mora  thaa  one 
amptoyar  perticipata*.  and  soma  at  the 
amptoyers  ara  mambart  of  a  \jjiiti\Mml  yeup 


of  oarporaltona  (Cede  sectton  4 1 4<t0)  nr 
■wir4er«  et  a  ipoxp  af  aievtoyers  «Ne«T 
oeeiiaan  cent  at  (Cede  techen  4 14(c>^ 

4«.  Charti  for  a  aialliaiwptBiar  pton  aa 
dahead  to  Coda  taction  4 14(0  and  CRISA 
sactom  3(37)  aad  400 1(aX3). 

44.  Check  tor  a  aadtlpit  tiito<t|tr 


"MtodsefFttors' 

4a.  Chec*  for  a  I 
(atheO  If  Iha  pton  i 
^aeasaehoto 

41.  Check  «or  a  < 
to  ?9  CFR  2520  104-43)  I 
artoty  flHbas  on  behelf  of  i 
thel  perhctoata  m  a  yeop  t 
•rrenftMent. 

Sol  enter  t^  -  fonnel  noma  of  the  ptoa, 
proi#  laauran-  :  arrergaiwar^.  ar  anau#i 
intormabon  Ir  .denMy  the  pton. 

SbL  tntar  tha  dato  Iha  pton  liral  I 
tractive 

Sc  Enter  tha  3-digrt  number  the  4 
or  pton  adnMnatrator  assifnad  to  tha  pton.  AM 
•effare  pton  rtumears  and  Coda  section 
60390  ptan  numbers  start  at  501  Mother 
ptona  start  at  001 

Once  you  use  a  pton  number,  continue  to 
■aa  •  tor  Ihel  plan  on  all  tutura  film^  aflh 
MS.  001  ar«d  P60C  Do  not  use  it  tor  any 
r  ptan  even  rt  you  tarminatad  tha  hrst 


I  Arreryemewt — for 
I  fdtog  as  a  ytiup  aieurarsoa 
.  enter  tfte  nemo  of  ttto 
imnf^KTrnfit  artd  enter  the  nvt  S-digrt  pton 
iMtiber  asaitobto  to  the  pton  apbneor  m  the 
MO  oertos  (I  0  .  50 1 .  M2  etc  ) 

%^  Otocfc  every  btM  thet  tieecrtbes  the 
atotfw  beaeM  pton  tor  a^^h  tha 
returfi/topartabeei|1itod  Exampto  If  your 
pton  preMtfes  heelth  eieurence,  tfentsi 
anetiorts,  and  life 
,  four  boaet  should  be 

OX*).  6e(iXB)  hmCXP).  "nd 

M  fou  checked  ba  (M)  (N).  or  (O),  you 
meat  check  one  box  m  6a(u)  Check 
antuiMtod  If  the  pton  a  ( 1 )  unfunded.  (?) 
tutor  evured.  or  (3)  a  combination  ^ 
Mnwmtod/ireured  at  defined  on  page  Z. 
Secben^U) 

Cb<t).  For  a  defined  benefit  p>an.  check 
iheboL 


SuivtmafY  ef  Flllfi^  Re^ulraffisefits  fee  LAtptoyecs  ana  Ptea 
(Fla  forme  ONiY  erttli  IftS) 


Typafpto- 

Whaitoiaa 

«Miaato«a 

Moal  pension  plana  «Nh  «ily  ona  paitmeaiH  or  on*  participare  and  mat  pareaeaaTi  ipauaa 

FwteSSOOCZ 

Form  UOOC  or  5MOe 

Filaat 

Panaun  plan  aen  100  or  mora  pen  <iear«s 

F«mi5500 

raqwraa 

F««i  MOO.  KOOC.  or  %MO n 

•ornMand 

CuatodM  account  >irtim  Coda  •artmn  aOYbK^ 

Font.  550a  *S0OC,  or  550OP 

achadulas 

tar  aac* 
pton  by  t^a 

Walfara  btm^'X  ^'fn  -.tr  UC  or  mora  participanti' 

Farm  5500 

For^5500Cor5500B 

lastdtyof 

^•n*«y<  or  ••('art  (X«r  wItt  100  or  <na*a  parftcvants  <■■•  maeuctnna  tar  tam  29) 

FInanctol  ttalamants.  tchaOulei.^ 
and  acteuetant  i  aa— aw 

the  7th 
mont^ahar 

Panaior  or  Mltara  plan  ««i  haiiaWs  cantoa  by  an  matvenca  company 

Schadula*(Fortti5500) 

year  aras. 

SchaaUel(FarmMOO) 

Ptanwitti  100orinO'af»a^<ioa'Hs 

3chea^CtFormS500j 

twnaf  lis  trorw  a  paMaion  aiaM 

arkaajiaSSA 
(Fonn5500) 

a  ofoiMed  foBoaring 
Of  the  trust  and  bank  or 


*Thia  mcKxtos  Code  lerlMn  60390  toers 


Paf<  7 


•M).  Check  (C)  tor  a  money  purchMa 
ptonllthecuiiliatoltonlideteiwiiwdtyi 
tarsrt  banafH  catcotottML  Check  (T^tor  ■■ 
(Ttonay^w^n  ptonetttat  de  not  have  a 

•cQQ.  Check  lhi«  bat  tor  an  ESOPtehteh 
pcquifet  employar  aecutttaa  witfi  bui  luatod 
money  or  other  deM-flnanced  techniquet. 

6c(lii).  Check  If  the  pton  i>  a  pemion  pUn 
that  pfowWaa  tor  individual  accouata  and 
permits  a  participant  or  baneficiafy  to 
exercise  independent  control  over  the 
assets  in  ha  or  har  account  (saa  ERISA 
sectioa  404(c)). 

•c<»tr>.  Check  this  b(M  tor  pensMW  benefit 
ptons  ntotntaned  outtkle  the  United  Stales 
pnmaniy  tor  nonrasidantaians.  See  "lOnds 
of  ntora"  for  more  informaboa 

«c(v).lnthei 
6c(Mu).  enter  nanw  i 
financial  institutnn.  Atoe  enter  crty  and 
state  lehera  the  trust  is  maintained.  (See 
pat*  3  tor  master tnat  inatructions.) 

6c(aO.  to  the  space  piowktod  IWowirv 
6c(viiO,  enter  name  and  address  of  the 
103-12  IE.  (See  pi^  4.) 

Cd.  For  sincto-emptoyar  pians  enter  the 
deto  the  employer's  tax  year  ends.  For 
exampto.  if  the  tax  ifear  is  a  calendar  year, 
entar  12-31 -88.  For  a  plana  witli  moas 
than  one  emptoyer,  enter  "N/A." 

oe.  Delailtlon  ei  i 
fireup. — In  general.  Code  section 
414(mX2)defii 
poup  as  a  hrst  servica  otfamzation  (FSO) 
that  has: 

( 1 )  a  saorice  organization  (A-ORG)  that  is 
a  shareholder  or  partner  in  the  FSO  and 
that  regulany  perfonns  saivioes  for  the 
FSO.  or  is  regutorty  asaoctotad  with  the  FSO 
in  performing  senaces  fW  third  persons. 
and/or 

(2)  any  other  onaniMtion  (B-ORG)  if. 

(a)  a  significant  portion  of  the  busKwss  of 
that  orgafuzatran  consats  of 
performing  senacae  for  the  FSO  or 
A<>RG  of  a  type  hietorically 
perlormed  by  emptoeees  in  the 
service  6eU  ol  the  FSO  or  A-OR(^  and 

(b)  10%  or  more  of  the  inteiBst  of  the 
B-ORG  ia  held  by  persons  who  are 
highly  compensated  employaes  of  the 
FSOorA-ORG. 

An  affiliated  service  poup  also  iiKludes  a 
group  consisting  of  an  organtzatton  wtwse 
prmapel  business  is  performing 
management  functions  for  another 
organization  (or  ona  organiMlwn  and  other 
retoted  organuatiutto)  on  a  ragularand 
continuins  basis,  and  the  atganization  for 
tvhich  such  functMNs  are  so  performed  by 
the  organization.  For  a  plan  maintained  by 
more  ttian  one  employar.  check  *Yes*  if  any 
such  emptoyer  a  a  member  of  an  afflkatad 
service  group. 

6f .  A  cash  or  deferred  arrangament 
described  in  Code  section  40100  is  a  part  of 
a  qualified  defmadcantrtoution  plan  wtiich 
provMes  for  an  election  by  employaes  to 
tiefer  pert  of  their  cempensabon  er  recewe 
ttiese  amounts  in  cash. 

7.  Tha  description  of  "perticipent"  in 
the  instructions  betoar  la  only  for  purposes 
of  Item  7  of  this  form. 

For  MreHare  ptona,  dependents  are 
considerad  to  be  neither  participants  nor 
beneficiaries.  For  pension  banafit  plane, 

Pacot 


mate  payees* 

r  a  quakfied  domestic  mlabons  order 
ara  not  to  be  counted  aa  participafti  tor  tha 
item. 

*Pki1lcipenr  atoaas  any  individual  w«» 
•  indudad  in  one  of  Om  categahas  balew. 

7a.  Active  participants  indiide  any 
indtoidaaH  e>tw  arecunandy  in 

t  coveiad  by  a  pton  and  who  are 


earoingar  retaining  cwditad  service  under 
a  plaa  This  category  includas  any 
indivUuab  who  are:  (1)  carrently  betow  the 


integration  level  in  a  pton  that  is  i 
with  sodal  security,  and/er  (ii)  I 
elect  to  have  the  amptoyar  mak 
to  a  Coda  aecbon  401<k)  quaMad  cash  or 
defarred  arrangement  Actiee  participants 
also  inckxto  any  nonvestad  indwiduato  who 
are  earning  or  retaining  OBdMed  servtee 
under  a  pton.  This  cat^ory  does  not  inctode 


incuned  the  greater  of  5  oensacutive  orw 
year  breaks  in  service  or  the  break  in  serwce 
period  specified  in  Iha  pton. 

For  datarmtoing  if  actiee  participants  are 
Uy  eastad.  parbaiyvaatad.  or  namoalad. 
consUar  eastmg  to  amptoyar  contrtoubons 
only. 

For  purposes  of  Code  section  60390, 
parbcipaat^  meervaay  eidwidual  who,  for 
apton; 


»ae  by  reason  of  Code 
120i  125.  or  127.  If  you  arefikf« 
Form  5500  tor  a  weMaia  pton  that  ia 
raquirad  to  fto  under  ntto  I  of  ERISA  and 
under  Code  section  60390,  the  preceding 
sentence  does  not  app^. 

Tfeb  Inactato  participants  receiving 
beneflto  aia  any  individuals  who  are  rebred 
or  separated  from  emptoyment  covered  by 
the  plan  and  wfio  are  receiving  benefits 
under  the  plan.  This  indudes  former 


I  receiving  group  health 
continuatian  coveiaga  benents  pursuant  to 
Part  6  of  ERISA  who  am  cowered  ty  the 
emptoyee  welfare  beiwfil  plan.  This 
category  does  not  inckide  any  individuai  to 
whom  an  insuratKC  company  has  Rtode  an 
irravocabto  commitment  to  pay  ak  the 
benefits  to  which  the  indkridual  is  entitled 
under  tha  plan 

7clnactiva  partidpanto  entided  to 
future  benefits  are  indkndueis  who  are 
retired  or  seperated  from  emptoyment 
covered  by  the  plan  and  who  are  entided  to 
begin  lacaiving  benefits  under  the  plan  in 
the  future.  This  category  does  not  include 
any  inttoiittoal  to  wttom  an  insurance 
company  has  made  an  irrevocable 
conwnitment  to  pay  al  tfw  benefits  to  (vhich 
the  individual  a  entitled  under  the  plan. 

7aL  Decaesed  perbapaitts  are  any 
deceased  individuals  wfw  have  one  or  more 
berwficiaries  erho  are  receiving  or  are 
entitled  to  receive  benefits  under  the  plan. 
This  category  does  not  tockide  an  individual 
if  an  insurance  contpany  has  ntode  an 
vrewocabto  canwiiiUiieiit  to  pey  al  the 
benefits  to  Mrfiich  toe  benenciaries  of  that 
individuel  are  entitied  under  the  plan. 

7fffi.  If  -Yes.*  fite  Scheduto  SSA  (Form 
5500)  as  M  attoctonaat  to  Form  5500.  Pton 
administratora:  Code  section  6057(e) 
provides  that  the  pton  administrator  must 
gkto  each  participant  a  stotement  showing 
the  seme  information  for  that  participant  as 
Is  reported  an  Scheduto  SSA. 


Ssl  Check  "Yes"  if  an  J 
the  pton  was  adopted  in  this  plan  yev. 
of  the  effecbve  date  of  the 


•k  Check  "Yes"  only  if  the  accrued 
benefits  wera  ratroactivefy  reduced.  For 
example,  a  plan  provides  a  benefit  of  2%  ior 
each  )wer  of  senace.  but  the  pton  a 
amended  tochangs  the  benefit  to  1  Vi%  a 
year  toria  years  of  service  under  the  pian. 

•c  Enter  the  date  the  meet  recent 
amendment  was  adopted  lagardieas  of  the 
ttoto  of  the  amendeni  or  the  effective  date 
of  ttw  amendment. 

M.  Qiack  *Yes*  or<fy  if  an  amendment 
chaitged  the  informaben  previously 
protaded  te  perticvanto  by  the  summery 
plan  description  er  sunwnery  descriptwn  of 
moomcaiions. 

8a.  A  revised  surnmary  ptan  description 
or  summary  descnpbon  of  modif  xehons 
must  be  faed  with  OOL  and  dtstrib^ed  to  an 
participentsand  penswn  plan  benehcaries 
no  later  than  2 1()  days  after  the  ctose  of  the 
plan  year  in  ertuch  the  amendment(s)  was 
adopted.  If  the  matenai  was  distributed  and 
filed  since  the  amendments  vrere  adopted 
(even  if  alter  the  end  of  the  plan  year), 
check  *Yes*  to  item  8e. 

9a.  Check  "Yes"  if  the  pton  was 
terminated  or  If  the  plan  was  merged  or 
consolidated  into  another  plan.  Enter  year 
of  tarminabon  if  applicabte.  If  you  checked 
6a(i)(M},  (N).  or  (0)  and  eidicatad  that  tha 
is  an  unhjnded  pton  and  you  aho  answered 
9a 'Yesi.*  you  must  also  check  9b 'Yes  ' 

9bu  H  the  plan  wras  terminated  ar>d  all 
plan  assato  arere  not  dsbibuted.  fito  a 
return/report  for  each  year  the  ptan  has 
assets.  In  that  case,  the  ratum/report  must 
t»  filed  by  the  pton  administrator,  if 
designated,  or  by  the  person  or  persons  wlw 
actually  control  the  plan's  property 

If  all  pton  assets  were  used  to  buy 
individual  annuity  contracts  and  the 
contracts  atore  distributed  to  the 
participants,  check  "Yes." 

If  aU  the  trust  assets  were  transferred  to 
another  plan,  check  "Yes." 

Do  not  check  'Yes'  for  a  iwelfare  pton 
erhich  is  still  bat>te  to  pey  benefits  for  claims 
wtNch  wera  incurred  pnor  to  the  terrrvnation 
date,  but  not  yet  paid  See  29  CFR 
2S20.104b-2(gX2X><) 

9h.  The  Code  provides  for  a 
nondeductible  excise  tax  on  a  reversion  of 
assets  from  a  qualified  plan  The  tai  a 
effective  for  reversions  after  Decentber  3 1 . 
198S.  unless  the  ptan  termtnation  date  e 
pnortoJanuary  1986. 

9L  The  employer  must  report  the 
reversion  by  filing  Form  5330  and  pey  any 
applicatito  tax.  The  tax  eaM  not  be  en  posed 
upon  empki^to's  who  are  tax-ewmpt  entities 
under  Code  section  501(a).  See 
instructions  for  Form  5330. 

10a.  If  this  pton  was  nwrged  or 
coneolxtoted  into  another  pton(s).  or  pton 
assets  or  kabiibes  were  transferred  to 
another  pton(s).  indicate  which  other  plan 
or  plans  were  involved. 

10c  Enter  the  DN  of  the  sponsor 
(emptoyer,  if  for  a  single-employer  plan)  of 
the  other  pton. 
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lO*.  PaoMon  twfwflt  piH«  muit  Ma 
fonn  )310«t  l*Mt  30d«y«b««ar«*ny  picfl 
m«»n>i  or  coo»o<«J«tion  or  »oy  tnrwfar  <»« 
p4«n  Muti  or  liabtlttw*  lo  arwttwr  pUn 
CairttMi:  Th»r»  m  »  pmnsrty  Htr  not  fiUng 
Form  iJlOon  timt 

11.  Cntar  tfwcoclafor  tfwfbnAic 
f  fr<g««ixr»t  uMd  tty  tfm  pt*r  from  in*  Nst 


Th«  *fundir>g  •rrmng«m«<Tt*  •  tt»« 
mcttiod  ua*()  tor  t^«  p»c«ipt.  NMtng. 
invostm*!^   and  tr»r»mm*i  o4  p*«o  cia^ts 
prior  to  tt>«  tim«  tri«  pian  actuatty  prowKiat 
tha  t>ana<'ti  promitad  unrlar  ft»a  plan  For 
porpoe**  of  itamt  1 1  ant)  12  tna  ta«Tn 
'trviat'  irKluda*  any  fund  or  account  wtMch 
raca<v«a  VXOt  tranamitt.  or  inv««tt  ptan 
ataati  otfiar  t^an  an  account  or  polity  o«  an 
injuranca  company 


Truil  1 

Truat  and  nj.,fanca  2 

Inturtnca  3 
E«tlu«»va«y  'Tom  ||*na'8l  atsati 

O' ipomor  (unfurKJad)  4 
Partia'hr  in»tj'ad  and  partuity 

fror"  gana»ii  a%s«ti  o*  iponjor  5 

Othaf  f, 

1 2  C  ntar  tba  coda  'or  tha  »anaflt 
arran|am«nt  uMd  by  tha  plan  trorT\  tt<«  ir«t 

T>>«  ■&*"»••'  «"a"K«''T»nt"  r»  t^a 
"'etNKj  -)y  i»'i<  1  ?)#n«''t»  ara  actually 
t.iavKj«0  lo  .>*'' I   i>«'^fi  t>y  tria  plan    For 
'iami,i«   ••«'  »  i*4"M  iiopt '•ti'«»  tha 
plan  m;({M  pu't^*»*  »"  a'nijity  trof"  an 
inaofanca  company  'or  injt  indivulLkBI  to 
provida  !*>•  i<  ■  ,,1  t*'^'  t»  o'on'i^ad  by  t'^ 
plan    In  tr  n  f  i.r-  ;■■«    "  m  f-n.^fy  mOiM  tM 
tha  fjanatit  a"a  u^r-^^nt 

Utin^  ff>a  Cij'l  tar  o«  tha  plan  m  tf^ 
abova  aumpia  wot^io  tcief  a  "3"  to  ndicata 


Truat  1 

Trviat  and  -ntufanca 2 

Iruu'tni:*                   S 

tjclui/vafy  f'om  jwn«r»(  au«ts 

0<  HX>nn)r  (untu'xlad)  4 

Partui'l|f  in»ij'a«1  fHl  pa'lially 
tro(Ti  gtntfai  aisats  ot  iponaor  5 

Othar         6 

13*.  Cntaf  •>«  •  if  a  Thar  tt>a 
cortf'tK)tion»  to  r»>a  pia"  or  tha  bana'itj 
paid  t>  ttia  p*jn  ira  i^.^^ri  to  tha  ccHertrva 

t)«'g»inir>j  p/,>  rii    av«n  it  t^a  pian  is  not 
ntjt>(i»f^«d  irxi  eon-inntarad  t>y  a  wnt 
txvafd  0* '' j»!e«»  t  liar 'tat"  avan  it  only 
vjma  ui  'N>\a  ■  ov«'»<l  r>y  tfia  pian  ara 
"lamOa't  0'  a  ci*  •  va  ba'^jinin(j  unit 
^•^<  h  'xnjntij'in  ^afia'-t  wwt*  on  rtl  own 
C)•^ail    T^«  &•' •' t  n'leiJuiaa  n«ad  r>ot  ba 
iJanlM  ai  'of  *ii  tn^ptoyaa*  undar  tfia  ;>i»o 
\ih.  Ail  pia^t  I  rt^rkind  iam*  4c  or  4d 
f^uat  aota'  ifia  ^  Oi({it  IM  numOar  to 
Oanf.'y  aac^  jpomoring  laOor  organisation 
it\Kt^  I*  I  pai^v  to  l^a  cu.iacdva  pargamiog 
•4(raa<Tiant  Ut^ar  pa-n  otuch  ara 
■namtairiAd  puf»uant  to  cottactva 
aarpunuT^  agraamaoti  i/vxild  antar  tt«a 
■p<>ropnata  1.  M  numOar  i4  availaMa  Tha 
'iMnumbar'  «  trw  mi<)^  Latwr 
S*anafaman1  diacloaura  numfcar  antarad  by 


t^a  tponaonng  tator  offwtoatton  In  (torn  1 
of  ttw  Form  LM  2  or  LlyTa  OatMr 
Ocamzstwn  Annual  Raport)  fMad  wttti  tt>a 
Oapartmant  of  Labor  Acoofdtngty.  tha  Uiil 
numb«r(i)  l^ou<d  ba  raadtfy  a<*i>abta  from 
ttm  tponaortrii  latwr  orfartdattoryi )  K  al 
iponaonrrg  tabor  orfsrHZStlons'  LM 
numbari  cannot  ba  antarad  m  ttia  ipaca* 
prt>Mdad  m  «am  1 3b  on  ttia  form,  antar  tt>a 
additional  LM  numbart  on  a  (uoptomanUI 
t^a•t  to  accompany  tria  Form  5600 

14.  If  tha  fundinj  arranaefnant  coda 
(itam  1 1 )  and  or  tha  banaftt  arrangamant 
coda  (Itam  12)  ■  2  3  or  5.  at  laatt  on« 
Sc^adula  A  (Form  5500)  must  ba  attachad 
to  tha  Form  5500  t>tad  tor  panaion  and 
•ralfara  plana  Tha  ir^auranca  company  (or 
timila/  organ^ation)  wfuch  prpyidaa 
bar^ahti  •  raquirad  to  prtxnOa  tt>a  p*an 
admimitritor  «lt^  t^a  information  rm*<i*<i 
to  COrr-plata  tt>a  raturn/raporl.  puriuant  to 
ERISA  aactwn  103  (aX2)  «  you  do  not 
raca<v«  th«  ir  formation  in  a  tifrvety  mann^ 
contact  tha  mauranca  company  (or  wmilar 
organi/atior,)  If  information  ■  miasjrtg  on 
Scnadula  A  dua  to  a  rafuaal  to  prowKla  tMii 
information,  nofa  ttnt  on  trm  Schadu^a  A  If 
tfiara  ara  no  Schaduia<»)  A  attatfiad.  »rii»t 
•0' 

1 5k  If  a  warvad  funding  daf iciancy  • 
baing  amortLfad  m  tr>a  currant  pian  y«ar  do 
not  compieta  ( )  ("),  and(iii)  txjf  comptata 
1    2    3^  and  9  of  Scr»aflulaB(fofm 
^  VK)   Ar  amoiiad  actuary  n**d  TOt  »ign 
S<t>#'iji«'  B  jnda'  thaaa  ci'cumjtanca* 

IStXHI).  r  i^for""  5  3.10  w'tti  IPS  fc  pay 
t*>«  f  II  •%♦  'in  on  f  n,  •^n,i,"g  d*f  riency 
Caution    '*'*'#  IS  $  (>f  na/fy  hf  not  filing 

1 6  A  't^'p  ^ra^  plan*  «  a  plan  wttch 
dufig  »  'y  pc«n  ym  J 

( 1 )  any  d*!  n^  benefit  plan  rf,  ai  of  tt>« 
d*ta''^injtion  data  tria  p»e»«nt  viiuc  ot  tna 
cumuiativa  ate j«<1  t>»na«rt»  unoar  tr>a  pun 
'or  key  an- [Xr>y»«i  eicaads  6vT*  of  ttia 
pra*eit  ranja  ot  !r>a  cumyiativa  accuad 
bane'tti  jrKi^  tria  p*an  for  all  ampkjyaa*. 
afx) 

(Ti  any  da*in<d  ccmtnbulion  pUr  rf  as  of 
t'la  d«t»'fTii nation  data,  tha  agfc^gatt  of 
t^a  a«.count»  o*  ncy  amp*oyaa»  undar  tha 
pian  ancaaot  Kf%  of  tha  agKragata  of  tf<a 
account!  of  all  amptoyaaa  undar  tha  plan 

(act^  plan  of  fy  amployar  includad  in  a 
raqui'cd  a(arr*Sition  group  a  to  ba  traatad 
a»  a  too-  heavy  plan  rt  luch  group  la  a  top- 
h»avy  group  Saa  datimtiorw  of  raquirad 
aggravation  group  and  top  haavy  group 
ba  Hxi 

Kfy  L  rnptOY**  —  *  ''ay  ampioyaa  •  trvf 
particpant  in  an  ampioyar  plan  who  at  any 
tirr\4  uunng  tha  plan  yaar  or  any  of  tha  4 
pracadi  ig  ffy  <% 

( 1  1  an  oficB'  o'  tha  amployar  ^avlng  an 
annual  compaiijtion  graatar  rt-ao  50%  of 
tt>a  aTXHjnl  in  t*<act  urxlar  Code  Motion 
4  1  Vc  X  1  XA)  'or  i^y  ^uc^  plan  year 

[2]  ont  oi  tha  10  amployt***  ^^avlng 
ir  nuai  comparwr-on  from  tha  amployar  of 
rr\<yf  t'.*r  tha  iiniit.«tion  in  afact  undar 
Code  vactK>n  4  iSicX  IXAjarvJ  owning  (or 
coruid«'«d  as  own  g  oithin  tha  maaning  of 
Coda  vection  318)  both  mora  than  *.^% 
I'  tara^t  and  tria  largatt  mtarrit*  in  ttia 
a'^plcyar 

(3)  a  5*  ownar  of  tt>a  ampioyar.  or 

(4)  a  1%  owmar  of  tfia  ampioyar  having 
an  annual  companaation  from  \tm  amptoyar 
of  mora  than  »150  000 


In  datormwMng  wtwtbar  an  MMdual  !• 
an  offloar  of  tt>a  amptoyar.  no  mora  tt\an  50 
amptoycM.  or.  if  l«u,  ttw  graatar  of  3 
amptoy—i  or  10%  of  ttia  amptoyaat,  ara  to 
ba  traatad  as  officar«  Saa  Coda  Mct»n 
4 16(1)  and  T  12  of  Ragulatiom  tactwn 
1  41b  A  l(«y  amptoyaa  wiM  not  irKtudaany 
oftKar  or  amployaa  of  a  govammarrtai  pian 
undar  Coda  aactwn  4 14<d) 

fimnjtnd  Aggrtgatw)  Group — A 
raqutrad  aggragation  group  consists  of 

( 1 )  aach  plan  of  tt>a  employ«r  in  wf^^c^  a 
key  amptoyaa  is  or  was  a  participant,  and 

(2)  aach  otfiar  plan  of  tha  emptoyar 
«rh<h  9n»bl«*  a  plan  to  maet  tha 
raquiramants  for  nondiscnmination  m 
corrtnbirtiorn  or  banafrts  undar  Coda 
•action  401(aX4).  or  tha  participation 
raquirarharrtj  uryJar  Coda  jaction  4 10 

rop-Ha»vy  Group — A  top-heavy  group  « 
an  aggragation  group  if .  as  of  tha 
detarmmation  data,  tfia  sum  o(  the  presant 
valua  of  ttia  cumulativa  accruad  benefits  for 
key  amptoyaas  iir>dar  all  defined  bene'it 
plans  included  m  such  grtxip  and  tha 
aggragata  of  ttie  accounts  of  key  employee* 
under  all  defined  contribution  plans  in  such 
group  exceeds  60%  of  a  similar  sum 
determined  for  all  employees  To  determine 
'f  a  plan  «  top-heavy  include  drttr'tK/tions 
made  m  trie  5- year  period  ending  on  tfie 
detarmirvation  data  Hoiwever,  do  not  ta^  a 
into  account  accrued  benefits  tor  an 
indrvtdual  who  ^asn  t  pertorrr^ad  services 
for  tha  ampkJyef  during  the  5-year  period 
ending  on  tr<e  determination  date 

l&a.  (f  t^>e  plan  distributes  an  annuity 
contract,  whet^er  or  not  deferred  and 

•rtTettief  or  not  upon  terTiinjtion   t'"8t 
contract  must  provide  that  all  distributions 
from  It  will  rneel  tfie  participant  and  spooval 
consent  requirements  of  Code  section  4  1 7 
Consent  is  not  needed  lor  the  drstntKition  of 
the  contract  Itself  Check  'No'  rt  the  pUn 
did  rv3t  distnlx/te  any  annuity  confarts 

18h.  In  general  distnbi/tions  mjjt  be 
rrvada  in  tfie  form  of  a  qualified  K»nt  and 
Survivor  annuity  'or  life  or  a  qualified 
preretirement  survivor  annuity   An  annuity 
distnbutxy  to  a  single  indrvidua!  s  a 
qualified  joint  and  Survivor  annuity  Check 
'Yes'  rt  distritKJtions  in  other  forms  were 
made,  even  rl  such  distributions  were 
permissible  a  g  .  because  consent  was 
obtained  or  was  not  needed 

lac  Oneralty  wrthm  the  90  days  prior 
to  tha  data  of  any  benefit  payment  or  tt>a 
making  of  a  k>an  to  a  participant  you  must 
get  the  spouse's  consent  to  trie  payment  of 
the  benefrt  or  the  use  of  trie  accrued  benefit 
for  ttie  n^aking  of  the  k>an  However,  ttiere 
ara  lome  circumstances  wtiere  obtaining 
this  ipoosai  consent  »  nc*  required  The 
foikjwing  IS  a  partai  iisiiig  of  citumstancet 
where  scKXoai  corsent  a  rxrt  required 

( 1 )  Tha  partic  [vsnt  »  not  nxamed  and  no 
spouse  IS  required  to  be  treated  as  a  currant 
spouse  under  a  qualified  domestic  relations 
order  issued  by  a  court 

(2)  The  partKTipant  s  accrued  benefit  in 
ttie  plan  never  i-sd  a  present  value  of  mora 
than  J3. 500 

(3)  The  benefrt  i*  paid  m  ttie  form  of  a 
qualified  (omt  and  survivor  annuity,  i  a  .  an 
annurty  for  ttie  Irfa  of  the  participant  wrtti  a 
survivor  annorty  for  ttie  life  of  ttie  spouse 
wtuch  ■  not  less  than  50%  of  (and  a  not 
raater  ttian  100%  of )  tha  amount  of  tha 

Paca  9 


annuity  wtilch  »  patpW*  during  tha  jowit 
Iwaa  o(  tha  partioiaaHl  and  Iha  apouaa.  Saa 
Coda  sacten  4 17(b). 

(4)  Tha  payout  is  froM  a  proM-ahanngar 
stock  faonui  pivi  that  peya  UN  apOHaa  ttia 
partictpant't  hjl  account  balance  upan  tha 
partKipanft  death,  an  annuily  payniant  ia 
not  alactad  by  tha  participant,  and  t»M 
profit-sharing  or  stock  bonua  pian  «  not  a 
transterea  plan  with  taapact  to  tha 
participant  (i.e.,  had  nat  lecawad  a  transiar 
from  a  plan  that  was  sutifact  to  tha  consent 
requirements  with  respect  to  ttie 
participant). 

(5)  The  participant  had  no  &erMca  undar 
the  plan  aftar  August  22.  1984. 

1  Sd.  A  plan  may  not  aiiminato  a 
subsidized  benefrt  or  a  radramant  option  by 
plan  amendmant  or  plan  termirtation. 

19.  For  purposes  of  datarmimngttte 
present  value  of  a  partiapant't  accniad 
bef>ef  Its  and  tt>e  amount  at  any  distribution, 
a  qualified  plan  must  uaaa  rata  no  h«har 
than  the  appiicabte  Marast  rata.*  The 
'applicabie  mteeait  lata*  maana  tha 
interest  rate  which  would  ba  used  (at  orf  the 
date  of  distnbutions)  by  the  PBGC  for 
determining  tha  present  Mkia  of  a  lump 
sum  distrftuttoa  on  tarmaiaban  ot  tha  pian 

a.  If  ttie  present  value  ot  tha  vested 
accrued  banoht  B  no  nxya  than  $25,000. 
the  amount  to  badistitbutad  ■  calculated 
using  ttie  PBGC  rate. 

k  If  the  present  value  o4  ttie  vested 
accrued  benefit  eacaadi  $25,000  (usmg 
tha  PBGC  rate),  tha  total  amount  to  ba 
distnbuted  «  daterminad  using  an  interest 
rate  no  greater  than  120%  of  tha  appticablo 
interest  rate  that  would  ba  used  by  tha 
PBGC  upon  the  ptan't  terwanabon.  In  such 
a  caae  tha  value  win  be  no  leai  than 
$25,000. 

20.  The  Tax  Raton*  Act  of  1986 
amended  Code  secttan  4 1 5  to  provide  that 
the  manwtum  annual  benefit  ttiat  may  be 
provided  under  a  dafinad  benefit  pten  may 
not  exceed  the  leaaar  af  $90,000orl00% 
of  compensation.  Howavar.  if  banafits  bapn 
before  the  aocal  sectfftty  ratiramerrt  age. 
the  $90,000  ftmit  must  be  reduced  at 
described  in  Nobca  87-21, 1987  1  CB 
458 

In  addition,  tha  doMar  tmitations  will  be 
reduced  for  participants  with  fewer  than  10 
years  of  particnatoon  in  a  defined  benefit 
pian.  I.e..  a  10%  raduction  for  each  year 
under  10  years  of  participation. 

For  defined  conbibution  plans.  Code 
section  4 1 5  now  providas  that  the  dollar 
limit  on  ar¥>ual  additions  to  a  quahfiedpian 
may  not  exceed  tha  greater  of  $30,000  or 
25%  of  the  deftned  benefit  dollar  limit  for 
such  kmAation  year.  Tha  defined 
contribution  doUar  limit  wW  not  be  increased 
until  the  defined  benefit  doMar  hmtt.  as 
increased  by  cost  of  livinB  adjustments, 
equals  or  exceeds  $120,000.  (For  years 
beginnir^  after  Oecentbar  31.  1987.  the 
$90,000  defined  benefit  hmit  will  be 
adjusted  to  reflect  post -1986  cost  o*  livmg 
.   increases  )  The  domed  contrtbutioo  dollar 
limit  will  then  be  increased  to  an  amount 
equal  to  25%  of  the  defined  benefit  Wnyit 

Annual  additions  to  a  defined 
contribution  pian  anil,  «or  years  beginning 
after  December  31. 1986,  mdude  10096  of 
all  after -tax  emptoyiee  contnbutions.  For 
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partictpants  iiarbcipating  in  plant  of  tiK- 
cxampt  oigaiiifations.  tha  pro-Tax  Ratomi 
Act  Initt  aamain  in  eftact. 

nia  T«R  Roform  Act  of  1986  alto 
proMdas  that  a  paiticipaflrt  pravioutiy 
accniad  boMfit  woot  ba  raducad  maraty 
bacauaa  of  the  reduchOM  in  doMar  limits  or 
incpsatai  ia  ia<tuired  pariodt  of 
participation.  The  trantitionai  hile  applies 
to  an  indBMlual  who  was  a  partcipant  prior 
to  January  1. 1987.  in  a  plan  m  axstenca 
on  May  5. 1986.  If  this  partiopant't  current 
accrued  benefit  axcaadt  the  dollar  Umit 
undar  tha  Taa  Reform  Act  of  1986,  but 
cooipltaa  w«h  prior  low,  then  tha  applicable 
doBar  lanit  tor  tha  particiMnt  it  e<)uai  to  the 
cuirent  accrued  benefit  The  term  'current 
accrued  benefit*  it  defmad  as  the 
participant's  aoTued  benefit  as  of  the  close 
of  tha  last  limitation  year  beginning  before 
Januaiy  1. 1987,  and  axprassad  as  an 
annual  benefit.  To  camputa  tha  defined 
benefit  fraction,  tha  currant  accrued  benefit 
would  r^ilaca  the  dollar  limit  otherwise 
used  in  the  denominator  of  the  fraction 
Tha  currant  accrued  benefit  s  also 
raOoctad  in  ttie  numerator  of  the  defined 
benefit  fraction. 

2L  In  tha  calendar  year  in  wtuch  the 
empioyae  attains  age  70  Vi.  the  employee 
mutt  iMgin  to  receive  minimum 
distnbutions  pursuant  to  (k>de  section 
401(aX9)  tV  Apr«  1  of  tha  toilcwing 
calendar  year.  Once  begun,  ntinimal 
dJEtntHitians  must  continue  each  calendar 
yoar. 

22.  For  purposes  of  filing  required  only 
becauaa  of  Code  section  60390.  complete 
on^  items  22c.  22g,  and  22i. 

22a.  If  you  do  not  daim  to  meet  the 
percantafB  tests  of  Code  section 
41(Xb)(lXA}.  attach  an  aipianation 
mdicabng  how  your  plan  meets  the 
cowraoe  raquiriemefTts  of  Code  section 

4io(b)ri)(Br 

22bL  Provide  infomtation  for  an 
employors  of  a  contfoNad  group,  a  group 
undar  oammon  control,  or  an  affikatad 
sanric*  group  even  if  they  do  not  participate 
m  tha  ptan.  Also,  laaaed  ampioyees 
(descnbad  in  Code  section  414<nX2))  of 
any  such  amployef(s)  are  to  ba  included  at 
enptoyaaa  unlest  tha  leasing  organization 
maintaina  a  *safa  harbor*  pian  described  m 
Coda  aaction  4 14(nX5)  for  the  leased 
etwplcyaes.  Sea  below  for  inora  information 
iaga«d«nga  'safe  harbor*  plan. 

Genaia»y.  leased  on^ptoyses  are 
individuals  wfK)  are  ampioyees  of  a  leasing 
organizBtion.  but  who  dunng  the  course  o4 
their  amploi^nent  perfenn  services  for  a 
trade  or  business  other  tfian  the  loasmg 
otganoation  on  a  substantially  fuU-time 
bas«for  a  period  of  at  least  one  year. 

Serelce  K  to  include  any  period  dunng 
which  the  employee  woiM  have  been  a 
leased  employee,  but  tor  the  requmment 
that  substantially  ful-bma  service  be 
performed  Cor  at  least  one  year.  Such 
leased  employees  are  to  be  considered 
eingioyeas  of  their  recipient  organization  at 
certain  times  and  for  certain  qualification 
raqwraments  unless  tfia  leasing 
organzation  adopts  and  maintains  the  type 
of  qualified  pian  spectfied  m  (^ode  section 
414(nX5). 

A  safa  hartor  plan  is  a  aionay  purchase 
pension  plan  nuintainad  by  ttw  leasing 
organization  that  providas  with  respect  to  a 
leased  employee: 


(A)  a  nonintegrated  employer 
contribution  cate  of  at  least  10%,  and 

(B)  imniadiate  participation  and  full  »rji 
immeicbate  vesting 

The  pian  must  coi«r  aN  employees  of  ttw 
leasing  organization  otiier  tfian  ttwse  wtio 
ara  not  'loasod  out'  and  cover  those  whose 
compensation  from  the  leasing  organization 
B  less  than  $1,CXX)  per  ymar  dunng  a  plan 
year  and  each  of  the  prior  3  plan  years  The 
safe  harbor  pian  must  provide  ttie  10%  o^ 
compensation  allocation  regardless  of  the 
number  a4  hours  of  service  during  ttie  year, 
age,  or  wtiether  ttie  employee  a  emp.oyed 
on  a  specific  date 

In  general,  if  leased  employees  make  i.p 
more  ttian  20%  of  the  nonhigWy 
comperaated  work  force  of  the  recipier^t. 
such  employees  must  be  cmered  tiy  the 
rectpienf  s  pension  plan  regardless  of  the 
safe  harbor  plan  Recipient  includes 
employers  aggregated  under  Code  section 
414(b),  (c).  or  (m)  Under  the  20%  rule. 
'leased  employees'  include  all  persons  wi^o 
performed  services  at  a 'nonernployee  * 

Therefore,  ttie  total  number  of 
employees  entered  in  22c.  ttie  breakdown 
of  excluded  employees  shown  m  22d  and 
the  inehgrtiie  employees  shown  m  221 
should  also  include  the  employees  of  the 
controlled  group,  employees  of  employers 
under  common  control,  or  ottier  employees 
in  the  affiliated  servK:e  group  or  leased 
employees  as  described  above. 

Do  not  complete  22  for  multiemployer 
plans  described  m  Code  section  4 14(f)  or 
for  mulhpie-employer-coUectively-bargained 
plans. 

24b.  An  ndependent  appraiser  must  be 
used  to  aacartain  the  value  of  securities. 
acquired  by  a  plan  aftar  December  31 . 
1966.  if  the  securities  aren't  readily 
tradeabie  on  an  established  securities 
market. 

28*.  Check  'Yes'  if  any  person 
(inckjdtfig.  when  applcatiie.  a  corporation 
or  portnerstiip)  received,  directty  or 
inairectly.  $5,000  or  more  dunng  the  plan 
year  for  proUdirtg  services  to  the  plan  For 
exceptions,  see  Instructions  to  Part  I  o* 
Schedule  C  (Fonn  5  500)  If  you  checked 
•Yes."  complete  Part  I  of  Schedule  C  (Form 
5500).  which  must  then  be  attached  to  the 
Form  5500  Indudo  payments  from  the 
p'an  sponsor  wtuch  are  reimbursatile  by  the 
plan 

28b.  Include  all  trustees  m  oHica  dunng 
tt-4  plan  yeor  Ust  these  trustees  on  Part  II 
of  Schedule  C  (Fonn  5500)  and  attach  it  to 
the  Form  5500. 

28c  Check  'Yes,'  if  there  has  been  a 
termination  in  the  appotntment  of  any 
person  for  wnich  a  box  must  be  checked  in 
Item  28d.  In  the  case  where  ttie  service 
provider  is  not  an  indmdual  (i.a  ,  when  the 
service  provider  s  a  le^l  entty  such  as  a 
corporation.  partner=hip,  etc  )  cfeck  'Yes' 
when  the  service  provoer  (not  the 
individual)  has  been  terminated  I' rt err  28c 
is  checited  "Yes."  complete  Part  Ml  of 
Schedule  C  (Form  5600)  and  attach  the 
Schedule  C  to  the  Form  5500  Otherwise. 
check  'No'  and  skip  to  f»em  28g 

284.  deck  all  approprute  boxes  and 
complete  Part  III  of  Schedule  C  (Form 
5500).  At  least  one  box  must  be  checked  if 
28cisanoiMred*Yes.* 

28*.  K  item  28c  is  checited  'Yes.'  check 
28a  'Yet'  if,  duru^  the  two  most  recent 
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pton  y«an  pracvdinf  th«  terrmnaMon  ard 
•oy  icibMQuant  iitvrwn  p»nod  p**C«d»\g 
tucf>  larnHn«tK>n   r«Mcri«t)on.  or  rfmiinl. 
tri*r«  ■>•<-•  arYv  dii«gr*«fn*ntl  (wtMtnar  or 
'XK  th«  ()iMgT««rn«ntS  mtm  •  factor  •«  ttw 
t«fmirv«tionTori  iny  Tvattar  0*  pro>awio<T4 
lodfm»ot  Ifkjt   it  r«o<  rvwyyad  to  tt»« 
utrtfaction  o<  trt«  formar  apixMntaa  wouM 
Mva  c»ii»«0  (or  dx)  cMut*)  Iha  formar 
•P(x»o<»«  (D  laka  loma  •<  tio^  luch  as 
i/Kkxlcic  tr>«  ujt)fmH  marrar  o<  ma 
ilivnjraaiTiaiil  uritNn  1  wntteo  r»(jof1   Fo» 
et^^'ipta   c^atli 'Ya«  ■  if  tha  •ctcxinUPt 
Njt  tarininatad  a*  i  raiut  of  a 
t)ivaj'aa«T<«n»  ovar  tt>a  faiuJton  of  pur 
avMTs  ano  tr*  a<.(  oi>nta"»  wrujui  rava 
"xjuvaO  ttvAt  tha  rrvariar  t>a  (]tw.iot«(]  «>  a 
"Ota  to  ttia  fina'H  lai  jt»l»r"aof» 
C;'»*(iTaama<-it»  rvn  fivoNirxj  a  fnaffaf  of 
pfotavMorvai  iixlva""*"*  tix  ^  u  tna 
payn^afit  w  Tor>i>ar''''ar't  o'  iwa*  or  tt^ 
aiTOont  (i<  tna  •ra  cf>argao  Jfvxjid  fw*  t» 
in.    u<Ja<1 

r»f  t1  itiwrn  ?flcK')  or  ?8d(T)  r\a*  twai 
c^actla^l   ind^atir^  t^•»  an  irHlapandaril 
guaiifiad  puMic  accounUrrl  or  aoroAad 
•ctuary  ^ai  ttaan  tarminatad  tfia  p4an 
•drTiiniiTTator  mu»t  provKla  tTia  tarminjtad 
accountant  or  an<(Hiad  acTuary  antT^  a  copy 
of  tt>a  aiip*anation  of  tr>a  raav>n  for  tt>a 
farmiAeiioo  proviOad  lo  Part  ill  of  Scfwdvrta 
C  (form  i  WO),  atong  wttTi  •  compiatsd 
copy  o<  tf^a  r«ot(ca  w'^ich  fo*o»»» 

Notice  To  Tormlruitod  Accountant 
or  Cnroiiod  Actuary 

An  aiotaf^iori  o(  ttia  raaaona  ftx  ttia 
tarmirvition  of  an  accountant  or  ar>ro<lad 
actuary  (Tarmtnatad  party)  must  ba 
pnxntJad  as  part  o<  ttw  annual  raport  (Part 
III  o<  Sctia4u4a  C)  Tha  p4an  idnvniatrator  of 
tfym  ampioy«a  banafH  pian  •  atto  raqutrad 
to  provKta  ttw  tarmtnatad  party  wftn  i  copy 
of  tfne  ajpianation  and  i  notification  ttiat 
tria  tannmatad  party  r^a  trw  opportunity  to 
commant  dtractty  to  tt»a  Dapartmant  ©♦ 
Later  concarrurtg  ar^  aapact  al  ttus 
axpianation 


in  accordanca  w<th  Itua  raquiramant.  I.  as 
plan  adfTMTMttrator.  vanty  tt«t  tha 
avptanation  mat  >•  a«tfwr  raproducad  ba4o«i 
or  anactiad  to  ttus  na<>ca  ■  t^a  aiptarwtion 
corKsrr^ng  your  tarrmrvation  as  raportad  on 
tna  Schaduia  C  (Form  %S00)  sttacftad  to  tha 
1968  Annual  Ratum/1«apon  Fonn  JMO  tor 
tr«a  (anlar  nmrm  al  pian)  Thts  ratum/taport 
IS  tdantifiad  m  (tarn  I  b  t>y  tt«a  ntna-diyt 
VH  (antar  Cmptoyar 

idantiftcatMn  NumPar)  and  m  itam  5c  by  it^a 
tTfraa-dttf*  f***        (anta»  pian  ntjinttr) 
S«cnad 
Oatad 

Any  commarrts  concamtrxa  ttMa 
ai9tanaO«n  tf«au«d  nciuda  tfia  nama.  tIM 
and  PN  o(  tAa  ptan  and  ba  tu6mmad  dfractly 
la 

Optica  a<  Cntaroamant 

Panato*^  and  wanara  Banaffts  Adi'anniiation 
U  %  Oapartmam  of  Labar 
200  OnatltuUon  Avanwa.  WW 
Waalwgton.OC  20210 


MC.  A  Scfiaduta  C  (Form  &500)  must  ba 
attadMd  0  nam  2m.  ZBb,  and/or  itc  h 
I  *Yak.  *  Mp»«  ttwn  OM  Sctwduta  C 

MdlfaaMianaltpwMia 
Ito  camaMa  any  part  •«  ttw 
I CW  fw  SdMiuiad)  C  ta  f«au<rad 
loaaaaacMad.aNlar*0*. 


2«.  CmptoyMbarwfK  plans  flMngttw 
Annual  Watum/naport  Form  4500  ara 
awiaralty  raguirad  to  sngaas  mn 
indapandar^  qualrfiad  puOac  accountant 
pursuant  to  CRtSA  sartwn  10J(aX3XA>  An 
rvlapandant  qua*rftad  putiiK  accountant's 
op*n«>n  mtist  b»  attacfiad  to  Form  %M0 
uniaaa  (i)  rtta  p4an  «  an  amptoyaa  wmUt't 
ba  wfit  pian  w^ch  •  unfurvJad.  fuMy 
irrvurad  or  a  contOanation  of  unfundad  and 
mvjradaiaascnbadm  JSCF8  2i20   104 
44<t>K  1 )    (><)  1^  pttn  ■  ST)  ampioyaa 
pairsion  banafrt  pian  wttoae  tota  ass«t(i) 
ccMsnts  of  niuranca  contracts  wfMch 
prtxKJa  inat.  upon  racaipt  of  tha  prafn»irn 
pa»mart.  t^a  mtufanca  camar  fu4^y 
t[u*'artaas  tt^  amount  of  banafrt  paymaf^s 
artnj>jtat)*a  to  ptan  par*icipanti  tor  that 
p<«-i  yaar  as  toacrfiad  to  ?S  CFR 
2^20  104-4*(bX2)  or  (iM)  tha  plan  furs 
alectad  to  dafar  artactimf  tha  accountant  » 
op«n«on  for  tha  '^rit  of  two  plan  yaars.  ona  of 
i»h<h  4  a  ^^ort  plan  yaar  of  7  morTfis  o» 
las)  as  aao<»ad  »y  ?9  CFR  2^20  104  50 
(Also  saa  ttia  mstrijctions  for  itam  2Sa 
balow  ) 

S<ngla  anx>loyar  avaff  ara  plans  Lrvn(  a 
y)l(c)C9)  truat  ar*  ganaraUy  not  axampt 
trofh  tha  raquwamant  of  sngafng  an 
*x)apandant  quatrftad  pubic  accountant 

29a.  Py»r»  meat  Tig  (i)  or  (u)  abo«« 
should  chacA  'Yaa*  tor  itam  29a  and  siup  to 
Itam  31   Plans  maatnf(  Ml)  muat  attacf)  tha 
raQiiirad  axplanatwn  and  statamantB  n  bavi 
of  tria  optn»n  and  shouW  cftack  'No*  to 
Itam  29a  and  'OtT^ar'  to  itam  29t>.  and 
specify  m  tfta  spaca  promdad,  that  tha 
opmaon  « to  ba  attachad  to  tfia  na«t  Form 
5500  pursuant  to  29  Cf  R  2520  10*- 50  ' 
All  othar  ptana  should  chack  'Ho  '  'N/A'  is 
NOT  an  accaptatita  raaponaa  to  tha  Itam  If 
tha  raquirad  accountant's  opmior  ■  not 
attachad  to  tha  Form  5500.  tha  mr^  m 
subiact  to  rafaction  aa  >ncomplata  and 
paniaftiaa  may  ba  MTipoaad  (saa  paga  1) 

2M(1).  Qanaraty.  an  unqualrftad  optrwon 
IS  «awad  whan  tha  audrtor  concludaa  that 
tha  plan's  fmanoal  italainanU  praaant 
fairty.  m  all  matartal  raspacta,  tha  fmarKiaf 
status  of  tha  plan  as  ol  tha  and  of  tha  panod 
auditad,  and  tha  chanfit  m  its  f— -:--c»i 
statu*  for  tha  parwd  undar  audit  m 
conformrty  \wfth  ganaraOy  actaptad 
accourrtni  prmctptaa.  Chack  (ha  boa  M  tha 
ptan  racaivad  an  unqualifiad  optruon 

2«kOf).  DapartmwTt  of  Labor 
rwutatnna  29  CTR  2520  103-fl  and 
2520  103- 1 2(d)  l^w^t^  statathatttia 
aaamtnctxtn  and  raport  of  an  aidapandant 
quafihad  puOac  accountaftt  rwad  not  axtarx] 
to  ( 1 )  mtormation  praparad  ar«]  cartifiad  to 
by  a  bank  or  laTMlar  naotiitjon  or  by  an 
aiaurarKa  camar  a^wch  a  rafuiatad  and 
suparvtaad  and  iut>|act  to  panodtc 
axamtnation  by  a  itata  or  Fadaral  aaancy.  or 
(2)  information  concamint  a  103^  12  K 
*it^<ca  a  ^aportad  daactty  to  tha 
Oapartmant  of  Labor.  Cttacii  tha  boi  If  Iha 
ptan  racaNad  an  actauntanfa  aamtan  aa 
dlac  jsaad  in  29b(i)  atoova  acapt  «tv  tha 
la  fw  mat  mil  fiot  audHad  purauant  to  tha 


2»<W)l  Oanaaai)  a  qualWad  opaiian  ■ 
nauad  >)y  an  indaaandawt  niiallfiaa  public 
aacauntant  adaa  tha  atan't  fhwiai 
■asBwianas  praaani  ivnjf,  ai  aa  nvi^vi 

aaaf  ttiaand  af  tfta  aaaM  parlod  and  Ina 

raaidlialtai 

In  oentonnNy  wfth  I 


acxaunUng  prtnuptaa  aacapt  tor  tha  affacta 
of  ona  or  mora  mattart  afhich  ara  daacnbad 
A  dMClaanar  of  opmun  a 


aauad  whan  tha  ndapandant  quaWiad 
puMc  accountant  doaa  not  aipraaa  an 
opmMn  on  tha  ttn»rta»i  ttatamarts 
bacauaa  ha  has  not  parformad  an  audit 
sutfiaafTt  in  scopa  to  arwbia  hm  to  form  m 
optnton  of  tfia  hnancial  jtatamants  Chack 
tiM  block  If  tha  plan  raca<«ed  a  qualifiad 
opinion  or  if  a  doclaimar  of  opinion  was 
rwued  If  tha  audit  was  of  limited  scopa 
pijrsuant  to  29  Cf  R  2520  103-8  and  or 
2520  103  12(d)  and  no  otfiar  linvtations 
as  to  scopa  or  procaduras  w^ra  in  attact. 
than  chack  the  boi  m  itam  29tK») 

29b(hr).  Ganar^lly  an  actvarsa  opinion  a 
&suad  tyy  an  in<)apandant  qualrfiad  public 
accountant  wh»n  tria  pian  s  financial 
statamants  do  not  presant  tairty.  m  alt 
matanal  raspccts.  tna  firwnc«ai  position  of 
tha  plan  a*  of  tha  and  of  tha  audn  panod 
and  ttia  raauits  of  its  oparationa  tor  ttia 
audit  panod  r\  conformity  with  ganaralty 
accapitad  accounting  pnncipias.  Chack  this 
box  if  tha  plan  racervad  an  advarsa 
accountant  s  opinton 

2M(vV.  (jaoaraHy.  an  mdapandant 
Qualifiad  public  accountant's  opinion  wHI  ba 
dcscribad  by  ona  of  tha  oatagonas  «i 
29b(i>-('«)  Chack  tha  boi  if  tha 
accountant's  opinwn  raca«yad  by  tha  plan  is 
not  daacrOad  by  ona  of  tha  cataaor«s  »i 
29b(i)-(^)  Cxptam  tha  natura  oTttta 
opinion  In  ttia  spaca  next  to  ttia  box.  In  tha 
avant  ttia  explanation  raquiras  mora  spaca. 
antar  "Sm  attachad'  and  on  a  taparata 
shaat  of  papar  a»plain  n  datati  ttia  natura  of 
tfia  accountant's  optnion  Any  attachmants 
thoutd  tdatnify  tha  itam  numbar  arx] 
mckida  tha  plan's  tiama.  LIN  and  PN 

29c  and  d.  Thaaa  *ams  moat  ba 
answarad  by  aH  plana  raqunad  to  angigi  an 
mdapandant  qualfhad  pubkc  accountant 
(Itam  29a  a 'No*}  Tha  dodoaura  of  tha 
tranaactiora  and  financial  conditions  katad 
In  29c  ara  aoma  of  tfia  dwctoaura*  raouirad 
to  ba  mada  wt>an  a  plan'i  favnoal 
atatamants  ara  praaantad  m  accordanca 
with  panaraNy  accaptad  accounting 
prmctptaa.  (Lnualty  thaaa  dtsctaauras  ara 
contilnad  in  ttia  notas  to  ttia  financial 
atatamants  )  If  you  ara  unaura  as  to 
whathar  tha  dwckaauraa  piaaaff<ad  m  or 
accompanying  tha  ptara'  ftnancial 
statamanu  tJl  witfun  ona  of  tha  diarioauraa 
daaalbad  m  29c  you  shouU  consuM  with 
tha  plan's  mdapandant  quaiifiad  public 
accountant 

CSiack -Yaa' to  29c  and  proMda  tha 
amount  mvokiod  m  29d  if  ttia  financial 
statamants  or  ttia  notaa  to  tha  statamants 
contam  any  of  tha  dodoauraa  Natad  In  29c 
Tha  amoijnt  ihoutd  ba  datanmnad  by 
addtoig  tha  amounts  of  aa  of  tha  appUcaWa 
diacloaivaa  For  eiaff>pia.  If  two  »igWf>cant 
tranaacOona  ara  dMcioaad  batwaan  ttia  plan 
and  ttia  aponaor,  tha  amounts,  M  any, 
diacloaad  m  ttw  notaa  should  ba  addad 
togathar  and  ttia  total  raportad 

H  you  confirm,  throu^  conauttatlon  with 
Iha  accountant  If  nacaaaary.  ttwt  tha 
accountant's  laport.  IndudVTg  any 

iflnafiCMi  itstamantsar  nataa, 
I  not  contain  any  c^  ttia  diacloaufaa 
noHo ai cvc, cnacx  no  v)aam<ycano 
antar  ■0'ln29d. 
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SO.  Plans  with  assets  hahl  in  a  mastar 
trust  and/or  103-12  IE  (saa  pages  3  and  4 
for  tha  dafinition  of  ttiasa  tarms)  shouk) 
complete  items  30a,  b,  c,  and  d  to  report 
information  relating  to  assets  haW  and 
traisactions  occunmg  outsida  tha  master 
trust  and/or  103- 12  It.  In  determining  the 
5%  figure  for  item  30d.  subtract  the  value 
cf  plan  assets  held  m  tha  mastar  trust  or 
103  12  IE  from  tha  current  value  of  the 
plan's  total  assets  at  the  beginning  of  the 
pian  year 

Oo  not  complete  sub-items  30a  through 
30f  If  all  pian  funds  are  held  in  a  master 

t'USt 

If  "Yes"  IS  checked  for  item(s)  30a,  b,  c, 
d.  e.  and/or  f,  schedules  must  tie 
completed  and  attached  to  ttie  Form  5500. 
If  the  required  schedule  a  not  attached  to 
the  Form  5500,  tha  filing  s  subject  to 
rejection  as  incomplete  and  penalties  may 
be  imposed  (see  page  1).  Any  attachments 
shoukl  identify  ttie  rtem  number  and 
include  tt>e  plan's  name,  EIN,  and  PN 

30*-30d.  If  the  assets  or  investment 
riterests  of  two  or  more  plans  are 
maintained  in  one  trust  (except  investment 
^■rangements  reported  in  34c(xi)  (see  page 
1 5)).  all  entries  m  the  schedules  included 
Loder  Items  30a,  b.  and  c  which  relate  to 


tha  trust  shall  be  completed  by  Including 
the  plan's  alkicabta  portion  of  tha  trust.  For 
purposes  of  item  30d.  tha  plan's  alkxabie 
portwn  of  the  transactNwis  of  tha  trust  Shan 
be  combined  with  tha  othar  transactions  of 
the  plan,  if  any ,  to  dotarmina  which 
transactions  (or  series  of  transactions)  are 
reportable.  Do  not  include  individual 
transactions  of  investment  arrai^ements 
reported  in  34c(xi). 

For  purposes  of  this  form,  party-m- 
interest  is  deemed  to  include  a  disqualified 
person— see  Code  section  4975(eX2).  The 
term  'pa-ty-ln  interest'  means,  as  to  an 
emptoyee  benefit  plan — 

(A)  any  fiduciary  (including,  but  not 
limited  to,  any  administrator,  officer, 
trustee  or  custodian),  counsel,  or  employee 
of  the  plan, 

(B)  a  person  providing  services  to  ttie 

plan; 

(C)  an  emptoyer,  any  of  wtiose 
employees  are  covered  by  ttie  plan; 

(D)  an  employee  organization,  any  of 
whose  memtiers  are  covered  by  ttie  plan; 

(E)  an  owner,  direct  or  indirect,  of  50% 
or  more  of — (i)  the  combined  voting  piower 
of  all  classes  at  stock  entitled  to  vote,  or  the 
total  va!ue  of  shares  of  alt  classes  of  stock 


of  a  corporatwn,  (ii)  the  capital  interest  or 
the  profits  interest  of  a  partnefshlp,  or  (m) 
the  beneficial  interest  of  a  trust  or 
unincorporated  enterprise  ttiat  s  an 
emptoyar  or  an  emptoyee  organization 
described  in  (C)  or  (D); 

(F)  a  retatme  of  any  individua)  described 
'n(A),(B),(C),or(E); 

(G)  a  corporation,  partnership,  or  trust  or 
estate  of  which  (or  in  which)  50%  or  more 
of  (i)  the  combined  voting  power  of  all 
classes  of  stock  entitled  to  vote  or  the  total 
value  of  shares  of  all  classes  of  stock  of  such 
corporation,  (n)  ttie  caprtal  interest  or  profits 
interest  of  such  partne.i^ip.  or  (iii)  the 
beneficial  interest  of  such  trust  or  estate  a 
owned  directly  or  indirectly,  or  hekj  by. 
persons  described  in  (A),  (B).  (Q,  (D)  or  (E), 

(H)  an  employee,  officer,  director  (or  an 
individual  tiaving  powers  or  responsibilities 
sim:lar  to  thos*  of  officers  or  directors),  or  a 
10%  or  more  sriareholder,  directty  or 
indirectly,  of  a  person  descnbed  m  (B).  (C) 
(D),  (E),  or  (G),  Of  of  the  emptoyee  benefit 
plan;  or 

(I)  a  10%  or  more  (directly  or  indirectty 
in  capital  Of  p'ofits)  partner  or  joint  venturer 
of  a  person  described  in  (B),  (C),  (D).  (E).  or 
(G). 


30a.  Check  'Yes"  and  attach  one  or  both  of  the  foltowing  hwo  schedules  to  tha  Form  5500  if  the  plan  had  any  assets  heW  for  investment 
purposes  at  any  time  dunng  tha  plan  year.  Assets  held  fof  investment  purposes  shall  ifKlude: 

1  Any  investment  asset  heW  by  the  plan  on  the  last  day  of  the  plan  year;  and 

2  Any  investment  asset  purchased  dunng  the  plan  y?ar  and  sold  before  the  end  of  the  plan  year  except 
(i)  Deb*  obligations  of  the  U  S  or  any  US  agency 

(ii)  Interests  issued  by  a  cofnpany  registered  under  the  Investment  Company  Act  of  1940  (e  g  ,  a  mutual  fund) 

(ill)  Bank  cartificatas  of  deposit  with  a  maturity  of  ona  year  or  less. 

(IV)  Commercial  papar  with  a  maturity  of  9  months,  or  less,  if  it  is  valued  in  tha  highest  rating  category  by  at  least  two  nationally  recognized 
s!3ttttical  rating  sarmcas  and  a  issued  by  a  company  requced  to  tile  reports  with  the  Sacunties  and  Exchange  Commission  undef  section  13  of  the 
Secuntias  Exchange  Act  of  1934 

(v)  PartKipaborts  In  a  bank  common  or  collectiva  trust 

(vi)  Participations  m  an  insurance  company  pooled  sep^iate  account. 

(I'll)  Securities  purchased  from  a  bfoker-dealer  registered  under  the  Securities  Exchar^e  Act  of  1934  and  either 

(A)  listed  on  a  national  sacunties  exchange  registered  under  sectkin  6  of  tha  Securities  Exchange  Act  of  1934.  or  (B)  quoted  on  NASDAQ. 

Assets  held  tor  investment  purposes  shall  not  include  any  investment  whtoh  was  not  held  by  the  plan  on  the  last  day  of  the  plan  year  if  that 
investment  •  reported  in  tha  annual  report  for  that  plan  year  in  any  of  tha  foUowmg: 

1  Tha  schaduia  of  toans  or  fixed  incxime  obl«ations  in  default  required  by  Hem  30b; 

2  Tha  schaduia  of  leases  in  default  or  classified  as  uncollectible  required  by  item  30c; 

3  Tha  schedule  of  raporUble  transactions  required  by  item  30d;  and 

4  Tha  schedule  of  party-in-interest  transactions  required  by  Items  30a  tnd  f . 

The  first  schedule  raquirad  to  ba  attachad  to  tha  Fomi  5500  is  a  schedule  ol  M  assets  heto  for  investment  purposes  at  the  end  of  the  pian  year 
aggregated  and  identitiad  by  issue,  mutunty  data,  rate  of  interest,  collateral,  par  or  maturity  value,  cost  and  current  value  and  in  the  case  of  a 
toan,  tha  payment  schaduia.  The  schedule  shouW  use  the  foltowing  or  a  similar  format  and  the  same  size  paper  as  the  Form  5500 

P««ta:  In  column  (a),  place  an  astemk  C)  on  ttie  line  ofesch  identified  person  knerni  to  be  a  party-in-interest  to  ttie  pian.  In  colurni  (c)  mdude 
ay  restriction  on  transferat)ility  of  corporate  securities,  (include  lending  a4  securities  permitted  under  Prohitnted  Transactions  fxempbon  81  -6) 


(•) 


(k)  IdanMy  of  aau*  bon-omur,  lauc  or  xmilar  party 


(c)  OMaipt-on  of  wnmiiiaiit  mbudmi  maturity  data, 
ntf  ol  vKiprast.  callam.  par  or  maturity  valua 


(OCoil 


(■)Cun«>« 
lalut 


Tha  second  schaduia  raquired  to  ba  attachad  to  the  Form  5500  is  a  schedule  of  investment  assets  which  were  both  acqutf^ad  and  disposed  of 
^^"  **  *^*"  1*^  '*^  ^  '^''  2520. 103-1 1).  The  Khedule  ihooW  use  tha  foltowing  or  a  simtlar  format  and  the  same  sm  papsr  as  tha  Forni 


(a)  Mantity  ol  nua.  bomoar.  iraar  oi  similar  party 


(k)  One  p-io"  of  Kwastmant  ndudmi  maturity  data. 
latf  ol  •ntr'asL  coVitaral.  par  ar  nutunty  -ralua 


(c)Costial 

adiuvsiticos 


la)  Proceeds  of 
chspoaitKina 
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Fadaral  lUfialar  /  VoJ   SA.  Ho   39  f  WtKiiiendajr.  March  1.  TfiW  /  Hoticen 


to  ■«  Form  MOO  •  Mm  0M  NM  anr  «Mna  «r  I 
M  ol  »•  and  al  l»i«  (iBa  yMf  tnctud*  oMaMM  »«••«  «w  i«^M««  pi 


I  nai  taaa  Mi^  tor  Mto  *» 


Mk.  Ci««di  *Y«l' Md 
<J»t»rTn«n«<J  to  b« 

WKti  r—pacl  to  natto  «na  twnt,  ttto  dy  dBto,  pap—nt  fn—rn  «nd  c— diltoii*  to*  <«tou«  am  <— %  — toto«<  m  ttw  noto  ar  t 
Oaf ault*  can  occur  at  any  ttow  tor  ttwa 
jnco<toctititoirttowp»ymtott>»afK«boonrito<totoH5»a>il»lttttopw6aMM»fca>pa^inta>J>«toad».Atoaiil^ 

Ciu  roixi  «  >inat>to  to  pt  Wto  ul^pWuii  upon  wftirWy  AltaioJ  incoma  uftHiptton  htatta^J  utoturttiditoaf  Htooftodtotoaoolfato.  Iwlawyl 
ay  ma  pton  uNCh  ara  m  da^auM  and  any  "Md  •noorm  uft^iaWu  ■  mhKt\  haw  matured,  bul  ^a«•  aot  baaa  paM.  tor  iirtiictt  «  has  baoM  Patonwim 
mat  paymant  afdlnat  ha sMda  TIta  Kttaduto  iftoutd  ta  « ma  foi»uw>^ or  wnidto  tomat.  uaa  ttia  tanw Mto  papar  at  Vf  Form 5500. 
Na«a:  *i  coMimn  (<x  p<aoa  ao  «i>art«<i(^)  on  fN»  ina  »f  aacft  <tor»ttfiad  paraow  tow— to  ta  *  jiai  to  ia  <ti»Wi«  to  ffta  p<aw  MctodtraVI 

r  (tops  Ma«a  baan  toMan  or  Mf  te  ta*an  to  r«ilarf  oaafdM  amountf  tor 


_J^ 


-^- 


JOc  rh<H-l<  ■Y««/  and  jTTx-'-  tn  rf\t  Fo/ni  ^^00  »»a  •o*)**^  Kh^lula  tf  tha  p«an  ^a<l  ■■>>  'aavai  m  Ofaod  or  ciassiAad  at  uocoftact***  T>>a 
V  >-«<).  lia  tMrxjW  liaa  tr^a  •nm-xnij  t«  •  nm.lj'  'oftr^it  and  tha  wma  w.-a  papar  as  tha  Form  SbOO 

A  imji\*  1  ar>  a^t#«fn^ot    ,wp  ,  ng  rha  i^hl  to  uta  orooe<^  pUnt  or  aquipmant  tor  a  statad  partod  A  laasa  a  ti  :)c^auA  wtwr.  tt*« 
>iK5ij«a<i  o«r"'«'*{\)  "ag  "ot  CK^r  .u^'M  K'  untofl»ct.t>to  iaast  a  itnt  wtiart  the  raquired  paymana  hawa  not  b**ri  mao*  and  tw  K»h«.h 
"w*a  '^  i(nia  pr»^«^llT»  '*■,!'  ;v,',  -".-Pt  «  t  t>a  m^ja  A.'io.  ttptain  trtxst  ttefa  hj*»  Oeen  ijtao  or  mJ bm  t*Jien  to  coHtcl  »»rOu«  amountt 
'or  ««>./)  taaia  iaxa<J 


l«l 


(k)la*nM>  at 


4  A  '("na  •nd  (ta«(.t<or«»<  l%e*  tf 


•  'V*nft*»   i^'w"*   v*<n/n   a«t» 


f  or  '^•1 


U)  *moufii  *i 


JOd.  CM.  li  'Vat'  ao<j  atrach  »o  t»w  'o""  •'"h'X)  tha  •n'K«mog  v'w<K..ta  i<  ttia  t>*»''  •^'xJ  a-'*  TtciNa  trjmattionj  (s*^  23  Cf  R  2?>A)  IOSaJ)  Tla 
u  ri«OiJa  »fxKiM  ijM  tTia  tr^'^owinj  or  j  i  "Mlir  'otmst  »na  !Ti«  w«nn  Vkia  papa'  as  tt»  f  onn  ^^)00  A  reportaOto  tranis'.tioo  ,nc:u<J«» 

1    A  iM-^»  -untie'"  <•  •'!^K^  i^*  r  S'    ("J'  -    air »55  o'  5%  o<  I^a  cjf'wit  .Jtua  ol  !fie  p«< "  j«>«tj. 

.'   *  >  »<"<«i    I  '  »rva>  lioot  •it'v,  o  «  cornuoctjon  ^»^t^  ftia  »ama  porvjn  wwoAnnf  prepay  othar  toan  •acur'tiat.  •►wcfi  amouni  m  ttia 
->2»'f •«(•«'•  •"(N''  ttia  ;,uni  ,-»Mr  (i»i;»r'ii.-.t  o*  Iha  cjt»ji>ry  <j<  luM  an<l  tfia  g>n  or  una  on  an«  trarciachoo )  Co  mm  than  S'*  o«  tt>a  cinrm*  rstua  c4 

]   *■»»  Tf«>*actior  win.n  •-.«  ai  v   f  m<  ir>v.jivrxg  »*<:u'  ties  ol  t'a  la^ia  i'>mi«  'f  wrt<r\  tha  p«a"  r*af  ai»  iar>as  oi  trantarbont  »nW>  ratoacl  to  toch 
'    K"*!  irTkx.il  r  r*  *i(y'»^at«  tu  "v.x^  tTian  S'*  o»  ttia  'u/'ant  raiua  ol  tt>a  p*an  auaO.  anO 

4   A.  ■>  t.-j/n*<tion  wi'-^  .,  "le  i,u-  r«««  •rt^  'atpan  to  »«  jfii*i  •r't^  or  in  con|uict>on  »■»?>.  a  panofi  rf  any  prxx  o<  »ot»«Q4jart  wngto 
iiamaLtiun  wtrun  !t  r  cutn  f^ai  «ntf  unh  ;,»"ion  •rTTi  ratpact  fn  iacur»na»  aica«l»  5%  ot  t^a  currant  *alL>a  ol  plan  ats«ti 

^^  "i^  'htj™  It  aataiwuwad  l»v  comoanrn  tt»«  cu«i«n«  vakja  a<  ttia  tn»rrtaciy)r  at  tti«  franvictTcr'  data  •rtti  tt>»  curanl  >alu«  of  ttia  pUn  assat^  at 
"<«  ba^nnin^  at  tna  plan  rax 

(  "la  nt«ts  ot  two  jr  rrxjca  pU.t  anr  mai'iij  'i«o  m  oi^  t'  ja!  t*i«'  pijn  i  i'iocat)»a  portion  ot  ttia  trartactiom  ot  tt»a  tnaf  tfvafl  be  cor^Nnad  urtti 
"•  ot'HK  trnwK'.vnt  o'  ir«  ptan.  it  any  to  dotar-Mna  •tiicti  trj^vBct>or»  (of  tanea  ot  liaiaacliom)  ara  rapartoOto  (5%)  IrantactKina  Tha  doat  net 
•  :<<y>  to  «^v»iirna«it  arra-  -irriantt  urtiove  r  ,rrtnt  iralua  a  rtpoftaO  ir  i4c(u>  Iwitaarl.  tot  aivaat/nanto  <i  commor\/ca<ta»-tA>a  tnistt,  paatod  laparato 
*'  axxti    lUJ  li'  It  I  tfxj  fa«i»ta(a«l  mywifiani  compaotti,  Oatarmina  tria  5*  tigura  by  companr^  Oia  tramaction  cuta  »alja  ol  tna  acquivtjon 
a"<3  IX  anpoiition  iiT  <,r  u  oi  pa'tit  ioat>o<i  o»  tt\arat  in  t^ia  antrry  wttti  ttia  cufrtm  raiua  ot  ttia  pton  tiseti  at  ftia  Dafinmng  ot  tr>a  p^an  yaar  Do  not 
I  un^>>ttm  itum  JOd  t  *U  p<an  tynoa  »ia  ^aW  m  a  Tvrttar  Irvitl  fnaoi  •ntn  aaaats  in  a  ataator  triat  •(«:*  hava  oftier  trafBarriortt  ttioald  Oatornitiia 
f^  *i%  ti^/'a  (nr  tobt'actlr1Ct^a  curraot  «aiua  at  plan  aaaata  haM  a  too  waator  Iraat  Iran  Iha  currani  >alua  of  all  pton  aaaatt  at  IM  bt^avungo*  tha 
[xjri  fK*'   Do  not  loctuda  ruliviOuai  tiantaitjona  o<  tmaabnaiit  anar^gaaianto  rapartod  m  lacOa) 

in  ttia  ca%a  ot  a  ptJ'c^ata  or  taia  of  a  tacurKy  aw  Om  iwaifcat  da  wa<  idaiaitii  t»to  paiaen  fcom  whei  pwwJtotad  or  to  wttotw  ta«d 


1*1  uaiwry  ly  partT 


Ml 


(•It 


■•tMTln««t«« 


(t)CMy 


E3 


Ma  and  L  DiacH  'Yaa.' and  attacti  tha  toOoMniicltoduto  to  ttia  Fom  SiOOd  Uta  ptaa  tiad  i 
'or  purpotaa  o«  ttwa  torm.  party  imtoraal  a  rtaamad  to  loclwda  a  ittnt.\aitlmO  partao  («aa  Caoa 
Oatinad  on  paaa  12    ftrt  a-T-fit  frantarltTtna  Tutti  a  party  in  ifdarait  mrtirla  any  rtirart  nr  awlaarr 

1  Sala  or  wcttanga.  or  taaatng.  ot  any  proparty  Patxraan  t^a  pton  and  a  party-trv-mtaratt 

2  Landlrt  o«  awaai  ar  aOar  aaiaiiaa  a«  tiadll  fca>aaaw  »a  ptow  and  partr<n-anaraat 

3  Fumahanotpxida.  lanrfcaa.  or  faciWiaa  liat—an  lia  ptor\and a  paf%  la-ir<aaaat. 

4  Tr»natorto.or  uaat>»af  torthahattottotapart^  ai  ii<tiMt.alaay  iwaawaar  aaaatoa<t»>ap«i 
)  Acquwdton.  on  bahaW  o«  tha  pton.  at  arty  awQioyar  tocurtty  or  wnptoyar  toatpaoparty  a> 
6  DaaMrig  •««  Oto  aaaato  af  »a  ptoa  tor  a  MMtory-i  aa 


araadaaiaatottto 


Ha^-aiawi^  tranaactiont  awth  a  patty-vi  aitarast 
49/^X2)X  Tha  I 


7  Actint  w  a  Wductory  I  atdMduat  ar  H  any  oOiar  caaacHy  ai  any  franaacttow  awafctottha  pitoi 

I  of  Iha  phn  or  9m  aitoiaaU  ol  Hi  parttap*r<»  or  tianattciartoa 
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■mere*  colwteral.  par 
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with 
trifisactar. 


(h)  Oil  at 
asset 


(i)  Cjireot 
raluc  ol  as>e< 


a)Metg»«ior 

Ootsjc^aach 
transaction 
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30%.  Cmployar  Sacurity. — An  amployef 
security  it  any  security  Issued  by  an 
c  .Tipio^  (inciuding  affiliate^  employees 
covered  by  ttw  plan.  These  nuy  include 
common  stocks,  preferred  stocks,  bonds. 
zero  coupon  botKls,  debentures,  corTvertit>le 
debentures,  notes,  atnl  cotnrrtercial  paper. 
Ger>eraMy.  a  publicly  traded  security  is  a 
s^^urity  arhich  is  bought  and  sold  on  a 
recognized  market  (e.g.,  NYSE,  AM  EX.  over 
tiie  counter,  etc.)  tor  twhich  ttiere  is  a  pool 
of  larilting  buyers  and  sellers.  Securities 
which  are  listed  on  a  nrtarket  but  for  which 
there  docs  rwt  exist  a  pool  of  willing  tKjyers 
ar>d  sellers  are  not  publicly  traded. 
QualHylng  Empioyar  Sacurity. — An 
employer  security  which  is  a  stock  or  a 
'iTurketat)te  obligstion*  is  considered  a 
Qualifying  emptoyer  security  For  purposes 
of  this  definition,  the  temi  'marketable 
obli^tion*  means  a  bortd,  debetrture,  note, 
certificate,  or  other  evidence  of 
indet>tedness  (obligation)  if : 
(')  such  otiligation  is  acquired  — 

(A)  on  the  market,  either  ( 1)  at  the  price 
of  the  obligation  prevailing  on  a  natiotul 
securities  exchange  vrhich  is  registered  vrtth 
the  Securities  and  Exchange  Cwnmission. 
or  (2)  if  the  obligation  s  not  traded  on  such 
a  national  securities  exchange,  at  a  price 
not  less  favorable  to  the  plan  than  the 
cffenng  prKe  for  the  obligation  as 
established  by  current  bid  and  asked  pnces 
quoted  by  persons  independent  of  the 
issuer; 

(B)  from  an  underwriter,  at  a  poce.  (1) 
not  in  excess  of  the  public  offering  price  for 
trie  ot>ligation  as  set  forth  in  a  prospectus  or 
offering  orcular  filed  with  the  Securities 
ar>d  Exchange  (Commission,  and  (2)  at 
which  a  substantial  portion  of  the  same 
issue  IS  acquired  by  persons  independent  of 
the  issuer;  or 

(C)  directly  fnxn  the  issuer,  at  a  price  not 
less  favorable  to  the  plan  ttun  tt>e  price 
paid  currently  for  a  substantial  portion  of 
trie  same  issue  by  persons  independent  of 
thie  issuer; 

(h)  immediately  following  the  acquisition  of 
such  obligation — 

(A)  not  more  than  25%  of  ttie  aggregate 
amount  of  obligations  issued  in  such  issue 
c.id  outstarxling  at  the  time  of  acquisition  is 
held  by  tha  plan.  ar>d 

(B)  at  least  50%  of  ttie  aggregate  amount 
referred  to  in  sut>paragraph  (A)  is  hek)  by 
persoTtt  Irtdepeftdent  of  ttte  issuer;  ar>d 
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(>ii)  immediately  following  the  acqmsiticn  of 
the  obligation,  not  more  ttian  25%  of  ttie 
assets  of  the  plan  is  invested  in  obligations 
of  the  employer  or  an  affiliate  of  tfw 
employer. 

For  purposes  of  the  qualifying  employer 
security  definition,  tt)e  term  "stock"  must 
n>e?t  the  folk)wing  conditions: 

1.  No  more  than  25%  of  ttte  aggregate 
amount  of  stock  of  the  same  class  issued 
and  outstanding  at  the  time  of  acquisition  is 
hcM  by  the  plan,  ar>d 

2.  At  least  50%  of  tfw  aggregate  amount 
of  stock  described  In  the  preceding 
paragraph  is  hekl  t>y  persons  independent 
ol  tt>e  issuer. 

For  exceptions  to  the  above,  see  ERISA 
section  407(f). 

30ti.  (jenerally,  as  it  relates  to  this 
question,  sn  appraisal  by  an  unrelated  third 
party  is  an  evaluation  of  the  value  of  a 
security  prepared  by  an  iiKtividual  or  firm 
turho  knows  how  to  judge  the  value  of 
securities  and  does  not  have  an  ongoing 
relatiorfship  with  the  plan  or  plan  fiduciaries 
except  for  prepanng  the  appraisal  Norv 
publicly  traded  securities  are  generally  heM 
by  few  people  and  not  traded  on  a  stock 
exchange. 

32a(l).  Generally,  every  plan  official  of 
an  erripioyee  betiefit  plan  who  ftandles 
funds  or  other  property  of  such  plan  must 
be  bonded.  A  plan  administrator,  officer,  or 
employee  shall  be  deemed  to  be  handling 
funds  or  other  property  of  a  plan,  so  as  to 
require  bonding,  artienever  his  or  her  duties 
or  activities  with  respect  to  given  funds  are 
such  ttiat  there  is  a  nsk  that  such  funds 
could  be  k>st  in  ttie  event  of  fraud  or 
dishonesty  on  the  part  of  such  person. 
acting  either  akKie  or  in  collusion  with 
others.  Section  412  of  ERISA  and  tiie 
regulations  found  at  29  CFR  2580  provide 
the  t)onding  requirements,  includmg  tfie 
definition  of  "handling"  (29  CFR 
2580.412-6),  the  permissible  forms  of 
bonds  (29  CFR  2580.412  10).  and  certain 
exemptions  such  as  the  exemption  for 
unfunded  plans,  certain  banks  and 
insurance  companies  (ERISA  section  412), 
and  the  exemption  allowing  plan  officials  to 
purchase  bonds  from  surety  companies 
authorized  by  the  Secretary  of  the  Treasury 
as  acceptable  reinsurers  on  Federal  t>onds 
(29  CFR  2580.412  23). 

Check  "Yes"  only  if  the  plan  itself  (as 
opposed  to  the  plan  sponsor)  is  a  named 
insured  under  a  fidelity  twnd  covering  plan 
officials. 


PLns  are  pcmltted  under  certain 
conditions  to  purchase  fiduciary  liatnlity 
irsiirance  T*itse  policies  do  not  protect  the 
plan  from  dishonest  acts  and  are  not  bonds 
which  should  be  re^xyVtd  in  question  32. 

32aOI)-  Indicate  the  aggregate  amount  of 
coverage  available  for  all  claims. 

32b(i>.  Check  "Yes"  if  the  plan  has 
suffered  or  discovered  any  k>ss  as  the  result 
of  a  dishonest  or  fraudulent  act(s) 

32b()l).  H  Item  32b(0  has  been  answered 
"Yes."  errter  the  full  amount  of  tt>e  loss.  If 
tf-iC  full  amount  of  the  toss  has  not  yet  been 
determined,  provide  and  disclose  that  the 
figure  IS  an  estin-^ate,  such  as 
•Approximately  $1,000." 
Note:  Willful  failure  to  report  a  a  cnminal 
tstfense.  See  ERISA  section  501 . 

33a.  If  you  are  uncertain  as  to  whether 
tne  plan  is  covered  under  the  PBGC 
termirtation  insurance  program  check  ttte 
box  "Not  determined"  and  contact  ttw 
PBCzC  and  request  a  coveraee 
determination.  Welfare  and  fringe  t>er>efit 
plans  do  not  complete  this  item. 

34  am!  35.  You  can  use  either  the  cash, 
modified  accrual,  or  accrual  basis  for 
recognition  of  transactions  in  items  34  and 
35,  as  long  as  you  use  one  mett>od 
consistently 

Round  off  all  amounts  m  items  34  and  35 
to  the  nearest  dollar  Be  sure  to  checti  alt 
sub- totals  and  totals  carefully 
Cautlofi:  Do  not  mark  througt)  the  printed 
line  descnptions  and  insert  your  own 
descnptnn  as  this  may  cause  additior^l 
correspondence  due  to  a  new  computerized 
review  of  fhe  Form  5500 

"Current  value"  means  fair  rriarket  value, 
where  available  Otherwise,  it  means  the 
fair  value  as  determined  m  good  faith  under 
the  terms  of  the  plan  by  a  trustee  or  a 
named  fiduciary,  assuming  an  orderly 
liquidation  at  the  time  of  the  determination. 

If  ttie  assets  of  two  or  more  plans  are 
maintained  in  one  trust,  such  as  when  an 
employer  has  two  plarw  »vhich  are  furnJed 
through  a  single  trust  (except  investment 
arrangements  reported  m  34c(xi)). 
complete  items  34  and  35  by  entering  the 
plan's  attocable  part  of  each  line  item 

If  assets  of  one  plan  are  maintained  m 
two  or  more  trust  funds,  report  tf>e 
comtMned  financial  information  in  items  34 
and  35. 

Fully  iftsured,  unfunded,  arxl  unfunded/ 
insured  welfare  plans,  and  fully  insured 
pension  plans  meeting  ttw  condiuotis  of 
29  CFR  2520. 104-44.  need  not  complete 
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8  Receipt  of  any  consideration  for  his  or  her  own  peraorwl  account  by  a  party-ln-lnterest  wtw  Is  a  fiduciary  for  any  party  dealing  with  the  plan  m 
connection  with  a  transaction  involving  the  income  or  assets  of  the  plan. 

Do  not  ctiack  "Yaa*  for  items  30e  or  30f,  or  list  transactions  that  are  statutorily  vmnf^  under  Part  4  of  TiOe  I  of  ERISA,  or  administratively  exempt 
under  ERISA  section  408(a).  or  ewmpt  under  Code  sectMns  4975(c)  and  4975(d),  or  Include  transactions  of  a  103  1 2  IE  with  parhes  other  than 
tha  plan.  You  may  itidicata  ttiat  an  application  for  an  administrative  exemption  is  perxiing. 

if  you  ara  unsura  as  to  wtiether  a  transaction  is  exempt  or  not.  you  should  consult  with  either  ttie  plan's  independent  qualified  pul>lic  accountant 
or  legal  couftsal  or  both. 

Sat  out  aach  transactton  with  ttta  information  set  forth  betow  m  the  folkMvirig  or  similar  format  using  tt>e  same  size  paper  as  ttie  Form  5500. 

If  a  nonexempt  prohibrtad  transacbon  occurred  with  respect  to  a  disqualified  person,  file  Form  5330  with  IRS  to  pay  the  excise  tax  on  ttie 
transaction. 
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.  untundad. 
i2 


it«ma  34  and  3i   T*4 

■>«H«n  ptaM  •  (\jMy  — ufWi. 
unfun«>«d/k 

To  datormtna  if  fm 
mturad.  •••  (>•(•  4 

and  frvMt  tenvM  A**"*  '^•u*'  corrn>>ift 
«r<T«  35m.  J3(  arx)  Jft*. 

14.  Column  (a)  iN>uld  ba  iamI  Is  antai 
(t«a  currant  nvkia  at  p4an  iiaati  and 
HaOaMiaa  a*  <><  Ui«  Qagnnaig  ol  Um  pten 
r%af   Cakjmr  (b)  li^OuM  t>a  uaad  to  antar 
trm  currant  «aiua  t4  ftan  i 
kabitrtiaa  a*  o<  tfia  and  ml  I 

Amounts  ravortad  m  cokann  k)  muat  ba 
ma  tama  at  raportad  tor  corraapondlng  Ir^a 
itamt  <n  coKimft  (^}  ml  r^m  rakm/i^paH  tar 
tfia  pracadvif  ptw^  yaar 

)4a.  Tciial  nonintarast  <>aannccatf« 
incluOas  tmon^  otnar  ffiiap.  caaA  on  tMnd 
or  c»»ti  <n  •  norwitarait  baanng  cf<actif 
account 

14*  SuMract  any  alwiiwaca  tM  < 
accounts  trom  aach  rac«««M»  to  < 
n«t  racarvatMa  Kv  tlMl  Una  Can 

S4k^^\  No^cat^  b«a  «>t8ts  tlwwM 
inctuda  contnOLi-tiorti  ()ua  ttia  plan  by  M>a 
amptoyar  but  not  y«l  paal  Do  not  ncJuda 
othar  amounts  dua  fn>m  ttM  atnptoyaf  iuci> 
at  rtta  ra<mburtamant  o4  an  aipanaa  ar  tha 
rapaymant  ot  a  loan. 

M*<N).  NoncwA  bMM  Mart  UtouM 
ixluda  contrffiutKMia  aatMMld  by  Via 
•mptoyar  from  parttcipar^  and  amouoti 
Ju«  dwactty  from  participants  atttcb  llMia 
not  rat  baan  ranrMd  by  ttM  plan  Do  not 
■ncluda  tAa  lavynitit  of  parOopant  toana 

MMIK).  Noncaah  bat«  fHart  thmM 
mrluda  ncoma  kwn  iiiiMtinaiif  ncooia 
aar  nad  but  not  y«l  racatvad  by  ttm  pfen 

MMIvV.  Honcmnft  baaa  dan  tftouU 
ircluda  amounts  dua  to  I^a  pian  aifaclt  ara 
not  ncludabta  rt  itwna  J4ti(iMM2  '^'^ 
T^a««  may  nclucta  amounta  dua  nai  OM 
•mpioyar  or  anott<«r  ptan  lor  a»panaa 
ra>mt>urtamant  or  from  a  parbopanl  tor  ttia 
'vpaymant  o<  an  ovarpaymant  of  banarflts 

MM»V  Add  i4b(i).  }4b(ia  M()<h4  and 
iAtK<^)  and  antar  tha  tota^ 

14c(l).  iTKiuda  a«  aaaatt  mt)mj\  mmmx 
ntarrtt  «>  a  hnanckad  inaKirfyn  accouol  or 
i"  a  monay  rr^ardat  food,  mctudm^  intaratl 
baanng  cfiaclurif  accounts,  panbcoh 
tavmci  accounts,  at  al 

14«<lll).  Includa  tacurCiaa  oauad  or 
^uarantaad  by  tfta  U  S  GcMarnmarrt  or  Its 
ilatigrvatad  agr'wiat  tuc^  at  U  S  Sawngt 
Borvti   Xfftmiujry  bon«»i   T'aanury  biPi. 
f  NMA.  arx]  G.'tMA 

)4c(lvK  Inckjda  inv««t-na<it  lacu<ltl■^ 
AsctaO  by  a  ccMporita  ariUty  at  a  itatad 
niarat)  rata  rafia-.abW  on  a  pai1>cuUr 
'utura  (tatfl  ux  r>  at  oKttl  bonds 
(Jabarturat.  cor-  ■•'Ti(p*a  daOanfurat 
con>martia4  pat«r  aj<l  bbto  coupon  boncH 
Lk)  not  Kxtuda  OatN  tacutitias  of 
CU>warr».  n^ntai  jruts  or  rTxiraCTpaftti«i 
'•purTad  urxJar  >ic<m)  or  94cC<i*X 

34c4v)^A).  irvluda  ttocH  itsuad  by 
cofporaLorn  irru:t  -^  accoanpaiwd  Oy 
pff*t'mn\st  rM{t,ti  lucfi  at  (tia  r^jfrt  to  k^a-« 
•n  di5tnt>utior«  uf  ajTrMTus  at  a  htgftar  nrta 
or  ^at  sanaraJ  prwtity  ovar  rt«a  uimmm 
ttoc  k  o7  ttia  %ar^^  anmy  )rckj<)a  (Tw  valua 
of  orarranlt  con/arTitXa  irtto  prafarrad  stock 

M<<»XIV  irKluba  any  saock  wttcf* 
rapiatants  raguiaf  oamartfi^af  tha 
corporation  and  •  not  accantfrnrtrnd  by 


■altw««k««« 
•arrant*  cormartiOla  into  common  stock. 
»  mm  ^mtm  ml  9m  ttm  % 
I  ■»  a  pa*%taM^  ar  >aM 
•antura  If  Iha  undarVig  aaaalt  •*  Itw 


conairtarad  to  ba  pian  aaaats  undar  29  CFR 
2S10>101  Doiwt<aclMdatrwMiuaa<a 
pton  "s  vitaraal  m  a  partnariMp  or  fom* 


m  a  partnariNp  or  lovil 
■  af03^I7IC(iaa9«cfxf). 


batoar) 

34a»NI><»»  IncJuda  »ta  curraiM  »a4ua  o« 

iOTMnaato.olc  TlHi 
proparty  •  aal  ta  ba  mdudad  m  ikam  34a. 
butUlnfi  and  o<har  proparty  uaad  m  plan 


raai  proparty  oianad  by  (ha  ptan  trfMch  is  no< 
producwts  icoma  or  uaad  <r  p4an 


S4c<««XAX  irxJuda  Aa  curranl  naKia  o< 
aMtaanamada  by  tha  pton  to  prowida 

I  Inancini  to  ptvcfMsars  (oChar 
Than  plan  partx^ants)  of  raaidaatial 
^••iktl  urxts,  ortfwr  by  uw>ai%  or 
parttc^flOni  m  loans  diractfy  or  by 
piai.fiaaatt  — rtrTgagt  loans  onpnatad  by  a 
Ifw^  pflrty  ff  or  pa^toipaMl  toana.  aaa 

34c4^rfBXW  l^cfuda  tha  currartt  "^^jm  of 
al  taana  rfwda  by  tha  pian  to  provxia 
I  Mnaocms  to  i 
I)  of  cc 
bymaaMfori 
I  tfractty  or  by  purchMir>| 

(Vav  ppi^ltlpant  loans.  t»»  y*cia).  bo«Mr) 
MipiKA).  lnckjdatliacww«««liM«f 
itoaartiniai«iitoc»aratnX»»y 
I  to  prtMKta  ma^p[fa  KftoNcMtg  ta 

,  araapactrMofafMhartMa 


>«a<liK>).  lncluc)a»iabator«c»ofany 
I  to  pa^Kipar^  w^Ktf  «m^  na4 
l«>4c<uXA) 
»4«<»iVtwcluda  U  loansmadf  by  tha 
pton  n^acti  ara  not  to  ba  faporto^  vMwtia^ 
m  tarn  94  uic^  as  loaMa  tor  umalmrttow. 
laoaWwa  laant.  and  athai'  >mac«ftonaai« 

S4<Cii^  Entar  ttia  ctjrrvnt  Mfua  3>  tha 
««•«  af  Vta  pton  s  iiitaiatt  m  common/ 

I  ^uats  pontod  saparvtv  accounts 
1 03- 1 2  Ks  and  rasntara* 
t  oompaniat  (•mstart^  undar 
»•  >    aaf  1 1  ant  Ccxr.pany  fct  of  194C1  at 
I  and  and  of  tt^a  pton  ymmr  »• 
I  tur-Ci  aia  h«!d  n  ttiaaa 
larrangania-T^  and  ot*ier  pta« 
tMTWs  aaa  Itald  m  othar  turxftrig  mtt^ 

ralarp«»ca?S(e  M>6-it»rm  of  rfam  34 
I  fo  a»\«f»  ^'•♦rl  «>  o^^wr  fui^ff 

A  pton  irt»»i;inj  m  cr.-iimor.,'co'*cb«a 
<aa  tapa'Tito  accounts  thotJd 
I  totttorvtu'iv'vro't  arthar  t>a 
t  a<  assets  and  Batxttttot  o<  fho 
toaaporyicaitoct'^  trust  or  pu..<aid  lapa'ato 
ac<«u«l  ar  tha  cartifcafton  discunvd  on 
paca  3a<  tlton  'nstructions 

TMo  MiMaof  tn«  plan's  mtoratt  in  a 
Tiastar  feaal  <s  tna  ujrt  of  tha  not  va<bas  Si 
I'amtaraat  w\  mastar  truaT 
I  accounts.  Tha  naf  iwfuai  of 
I  ara  oCXaatod  by  mufOpfjrtn^ 
•to  ttmt't  parcaritafa  ntoract  m  aach 


contracts  raportad  m  34c(ui)  tttot  )«u  Mai 
to  IMW  6*  of  trw  Schaduia  A  (Farm  S500) 
as  long  as  tha  contract  vaiuas  ara  statad  aa 
<iffhm  baylnnvii  and  ar^  of  tfto  pton  )toar 
S4c<^).  Othar  inv«stmar<s  mcJuda 
I  K/turat,  I 


>4c0*i^  Md  itan  34c(il  (hrol«^ 
34c<»ti)  and  antar  ttM  total 
»4A9w  3Q|anp^  14  tortha 

M*.  tnauda  tha  currant  Coot  bo*)  Mkia 
of  Oto  toaMKss  and  I 
ttw  aparaftoa  of  tha  pton. 
praparty  haid  a*  ptoa  i 
tooortod  ■)  (tarn  34^Mi)(A)o>  (B).  ar 

Ml  Add  itams  34*.  34A(y)k.  34c<jaa)L 
yt^OX  34d(ii)  and  34a  afto  I 

Oa  iMf  MKAida  fh*  vptoa  a^  f 
pmouom  (mymmntt  m  34f.  34M.  34<  3^4* 
34A. 
X»  >to«CBih  I 

ontofi 
I  procasaad  and  I 
IbythaptoM. 
Mik.  Hancash  bavs  ptofw  tf«oaW  induda 
Uto  total  antount  of  otil^fahai 
I  wara  mcurtotf  Ml 
lof  thaptoaandlH 
anpanitofl  fnr  payriwattoy  toa 
not  baan  paid 

UL  icMtitttow  twdaXadwaaa.— 
'AcquiaAMi  mdatrtadnass.' far  #•«•- 
•nancad  pMparty  ottiar  than  raai  p«apa*ty. 
g-aana  (ha  outstandinc  amovnt  af  tt« 


standmai 
mcawaa 


%Ma  mcwrratf  an^ 


ttltoprapa>%. 
rthai 

lor  improwwl 
p)  aftot  Km  acqusftton  or  ImpfMamant 
af  Mw  pMparty  rf  ttM  dat>t  «M  toct»f«tf  only 
toi 

p  larasaaabto  at  (ta  («i«««  a<  swcft 
I  or  improwa«r«nt 
fmi  tortitto  applanation.  sr<*  Coda  s«<tion 

Ml.  Nawmti  bsMS  ptom  shouM  ir.clt>d« 
I  tor  any  lto()dfttos  ivtnch 
)  aat  ba  clasvrtiad  as  baiwtil  ctaims 

,  oparating  pryaMas.  or  acqutsrhon 
aidaMa*Maa 

S»«<IV  Ncluda  ttia  total  cash 
oar^rtouttona  latiawad  and/or  (^  accrual 
bmn  ptom)<tua  to  ba  raoafrad 

MaOf).  Um  t*>a  currant  ««fue.  at  dstr 
CAji'iti  <i»itad.  of  »eci.-nf>«  or  oTier  noTKask 


WbOXW-  I'Klude  (T-*  iTfrrart  aarnad  on 
rrtarMl  tMar\ng  cash  This  c%  det .vad  hor\ 
iimitii»<i!i  wtmcty  trm  mcfoctoWe  In  34c<t), 
aictudinf  aavrwi^  worn  sv^ap  accoi^ts, 
STIf  aeoounts  a«c 

fl><nW-  Includa  tha  mtarast  —mmd  oi 
fattiftf  atai  of  dapoaK.  TVvi  la  fhaln(vw4 
aantotf  on  ttia  mvaatotonts  aaiicff  a^a 
toportod  on  Ina  34c<») 

PacalS 


35b<l)(C>.  irvcluda  Iha  mtw ast  aamad  art 

t    L,   Government  serufities  Tl-.sistt)* 
I    erest  earned  o..tt,<in»esrmfrts*fh.^ 
are  reported  on  line  34cOi'i 

35b(IMD).  Gertoraity.  ttua  iatha  mtarast 
earned  on  securrtiet  wtMch  ara  raportad  on 
lire(i)  34c(iy)  and  34d(i). 

3Sb(IKC)-  Include  the  mtereat  earned  on 
the  investments  wtwch  art  reported  on 
I  ne(s)  34c(viiiXA)  and(B)and  34c(wXA). 

35b(iKF).  Inckxto  tha  Interest  aametf  on 
t^l«  investments  which  »re  reported  on 
liTf  s(s)  34c(ixXB)  and  34c(x). 

35b(IKG).  Include  any  intorast  iwt 
reported  m  35b(iXAHn 
3Sb<li)  (A)  an4  {9%  Generally,  tlwse 

dundends  are  from  the  tnwthweiits  whtch 
are  reported  m  items  34c(vX A)  and  (B)  and 
34d(i) 

For  accrual  bass  plans,  mclude  arfy 
dividends  declared  for  stock  held  on  the 
dJte  of  record,  but  not  yet  received  as  of  the 
end  of  the  plan  year. 

35b(UI).  GeneraUy.  rents  represent  the 
ircome  earned  on  the  real  property  whch  is 
reported  m  rtefns  34c<viiXA)  and  34d(ii). 
Rents  shouki  ba  entered  as  a  "Net"  figure. 
Net  rents  ara  determined  by  taking  the  total 
rent  recewed  and  subtracting  a«  expenses 
directly  associatad  with  the  property.  Mthe 
real  property  « jointly  used  at  mcoma 
producing  property  and  for  the  operation  of 
tlie  plan,  that  portion  of  the  expenses 
attntxrtabto  to  ttie  income  producir^ 
portion  of  the  property  shoutd  be  netted 
•gainst  tha  total  rents  recetvcd 

SSbOv).  Column  (b).  total  of  net  gam 
(lost)  on  sale  of  asaeU,  should  reflect  the 
sum  of  tha  net  raatized  gam  (or  loss)  on 
each  asset  held  at  the  beginning  of  the  plan 
year  which  was  sold  or  exchanged  dunng 
the  plan  year  and  each  asset  which  wras 
both  acquired  and  disposed  of  wrthin  the 
plan  year. 

Note:  As  cumnt  value  reporting  is  required 
tor  the  Form  5500,  assets  are  revalued  to 
current  valut  at  the  end  of  the  plan  year 
For  the  purposes  of  tha  form,  the  increase 
Of  decrease  in  the  value  of  assets  since  the 
beginning  of  the  plan  year  (if  held  on  the 
fint  day  of  the  plan  year)  or  their  acquisition 
date  (if  purctiased  dunng  tfte  plan  year)  is 
reported  m  item  35b(v)  below,  with  two 
exceptions  (l)the  realised  gam  (or  loss)  on 
eacti  asset  which  was  disposed  of  dunng 
the  plan  year  is  reported  in  35t>(iv)  (NOT  in 
JSbCk )),  and  (2)  ttie  net  investment  gam  (or 
loss)  from  certain  investment  arrangements 
IS  reported  in  rtem  35t)(vi) 

The  sum  of  the  realized  gam  (or  loss)  of 
all  assets  sold  or  exchanged  during  tt>e  plan 
year  is  to  be  calculated  by — 

( 1 )  entering  the  sum  of  the  amount 
received  lor  these  former  assets  in  35b(iv). 
column  (a),  line  (A), 

(2)  entcri'ig  in  35t)(iv),  column  (a),  line 
(b).  the  sum  of  the  current  value  of  ttiese 
former  assets  as  of  the  beginning  of  the 
plan  year,  tor  those  assets  on  hand  at  the 
beginning  of  the  plan  year,  or  the  purchase 
price  for  those  assets  acquired  during  tt>e 
plan  year,  and 

(3)  subtracting  (B)  from  (A)  and  entering 
this  result  in  column  (b). 
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A  negatn/e  figure  shauW  be  placed  m 
parentheses 

35k(y).  Subtrac:  tiw  cument  «atue  of 
assets  at  the  beginning •«  ttw  year  plus  the 
cast  of  any  assets  at^urnd  dwingttw  ptan 
itai  from  the  current  wlue  of  asacts  at  the 
•ria  of  the  year  to  obtaM  tha  figure  A 
negabve  figure  should  M  placed  in 
parentheses  Do  not  incJtMie  assets  wtMCh 
were  disposed  of  within  the  plan  year 
(rpportab:e  In  35b(rv)  above)  or  certain 
investment  arrangemefits  (reportable  in 
35b(vi)  belcw). 

35b(v().  For  purposes  ef  ths  item. 
investnnent  arrangements  include 
irvest-nents  includabie  in  34c(xt).  Report  all 
earnings,  expenses,  gains  or  loss«s,  and 
unrealized  appreciation  or  deprcoation 
which  were  included  In  computing  the  net 
investment  gam  (or  loss)  from  any  such 
investment  arrangement  here.  If  some  plan 
funds  are  held  in  any  of  these  investment 
arrangements  and  other  plan  funds  are  held 
in  ottier  fumJing  media,  complete  all 
applicable  sub-items  of  item  35  to  report 
plan  eamings,  anc"  expenses,  relating  to  the 
other  funding  n'>edia. 

The  net  investment  gain  (or  loss) 
allocated  to  ttie  plan  for  the  plan  year  from 
tfie  plan's  investment  in  these  investment 
arrangements  is  equal  to: 

(A)ttte  sum  of  the  current  value  of  ttie 
plan's  interest  in  each  investment 
arrangement  at  tt>e  end  of  the  plan  year, 

(B)  minus  ttie  current  value  of  ttie  plan's 
interest  in  each  investment  arrangentent  at 
the  beginning  of  the  plan  year, 

(C)  plus  any  arrwunts  transferred  out  of 
each  investment  arrangement  by  ttie  plan 
dunng  the  plan  year,  and 

(D)  minus  any  amounts  transferred  into 
each  Investment  arrangement  by  ttie  plan 
dunng  the  plan  year. 

Enter  ttie  net  gain  as  a  positive  number  or 
ttie  net  loss  in  parenttieses  on  line  35b(vi). 

35c  Include  any  other  plan  income 
earned  that  is  not  included  in  35a  or  35b. 
Do  not  include  transfers  from  other  plans 
which  should  be  reported  in  item  35j. 

35d.  Add  items  35a,  35b.  and  35c  and 
enter  tt>e  total  income. 

35e.  If  distributions  include  securities  or 
other  property,  use  the  current  value  at 
date  distnbuted  for  this  item.  See  page  14 
for  the  definition  of  current  value.  If  this 
return/report  is  being  filed  only  for  a  fringe 
benefit  plan  (or  tor  both  a  fringe  benefit 
plan  and  a  welfare  benefrt  plan  which  is 
exempt  from  completing  rtem  35),  you  must 
complete  items  35g  and  35h  (reasonable 
estimates  wll  be  acceptable  tor  these 
figures) 

35e(I).  Include  the  current  value  of  all 
cash,  stfcurities  or  other  property  at  the 
date  of  distribution 

35e(:i).  Include  payments  to  insurance 
cornjwnies  and  similar  organizations  such 
as  Blue  Cress,  Blue  Shield  and  health 
maintenance  organizations  for  the  provision 
of  plan  benefits,  eg  ,  paid-up  annuities, 
accident  insurance,  health  insurance,  vision 
care,  dental  coverage,  etc. 

3Sa(Ui).  Include  payments  n".ad€  to  ottier 
organizations  or  individuals  providing 
benefits  Generally,  tt>ese  are  individual 


promden  of  weliare  benefits  such  as  legal 
scnvices, da,  C3.« services,  trammg arxi 
ap;xfe.'.t".ei'  ip  ic-victs. 

3St  Interest  expeme  ■  a  monetary 
charge  for  the  us«  of  money  borrcwec  by 
the  plan.  Tnis  amount  should  include  the 
total  of  inte'est  p<nd  or  to  be  paid  (far 
accrual  basis  plans)  during  t;*  pian  year 

35g-  Expenses  irKurred  in  ttie  general 
opcratwrjs  of  the  plan  are  classified  as 
aJministrative  expenses  Report  all 
administrative  expenses  (by  specified 
catsgary)  paid  by  or  charged  to  the  plan, 
including  tttose  wfwch  were  not  suMracied 
from  tha  gross  income  of  common/ 
ooilective  trusts  pooled  separate  accounts, 
master  trust  investment  accounts,  and 
103- 12  (£s  in  determining  their  net 
investment  gaiiKs)  or  loss(es)  If  this 
return/report  is  filed  only  for  a  fringe 
benefit  plan  and  NOT  for  a  welfare  benefit 
plan,  do  not  include  overtiead  expenses 
Such  as  utilities  and  pttotocopymg 
expenses  Also,  rf  you  are  filing  for  an 
educational  assistance  program  described 
m  Code  section  127,  do  not  include 
expenses  for  jotvrelated  traioirig  which  are 
deductible  under  (kide  section  162 

3Sg(l).  Include  a:i  of  the  plan's 
expenditures  such  as  salaries  and  the 
pay-nent  of  premiums  to  provide  benefits  to 
plan  employees  (eg,  health  insurance.  Me 
ir*u ranee,  etc  ) 

35g(U)-  Include  the  total  tees  pa  d  (or  in 
ttie  case  of  accrual  basis  plans,  costs 
incurred  during  ttie  plan  year  but  not  paid 
as  of  the  end  of  the  plan  year)  by  the  plan 
for  outside  accounting  services.  Tti«e  may 
include  ttie  fee(s)  tor  the  annual  audit  of  ttie 
plan  by  an  independent  qualified  public 
accountant,  tor  payroll  audits,  and  for 
accounting/bookkeeping  services.  These  do 
not  include  amounts  paid  to  plan  employees 
to  perform  accounting  functions 

35g(HI).  Include  ttie  total  fees  paid  (or  m 
the  case  of  accrual  basis  plans,  costs 
incurred  during  the  plan  year  but  not  paid 
as  of  ttie  end  of  the  plan  year)  to  an  actuary 
for  services  rendered  to  ttie  plan 

35g(hr).  Include  the  total  fees  paid  (or  m 
the  case  of  accrual  basis  plans,  costs 
incurred  during  the  plan  year  but  not  paid 
as  of  ttie  end  of  the  plan  year)  to  a  contract 
administratCK  for  performing  administrative 
services  for  the  plan  For  purposes  of  ttie 
retum/report,  a  contract  administrator  is 
any  individual,  partnership,  or  corporation, 
responsible  tor  managing  ttie  clerical 
operations  (eg  ,  handling  memtwrship 
rosters,  claims  payments,  rrwintain-ng 
books  and  records)  of  the  plan  on  a 
cortractual  basts.  Do  not  include  salaried 
staff  or  employees  of  the  plan  or  banks,  or 
insurance  earners. 

35g(v).  Include  the  total  fees  paid  (or  in 
the  case  of  accrual  basis  plans,  costs 
incurred  during  the  plan  year  but  not  paid 
as  of  the  end  cf  the  plan  year)  to  an 
individual,  partners'iip  or  ccpo'ation  (or 
other  person)  for  advice  to  the  plan  relating 
to  Its  investment  portfolio.  These  may 
include  fees  paid  to  manage  the  plans 
investments,  fees  tcK  specific  actvice  on  a 
particular  investment,  and  fees  for  the 
evaluation  of  the  plan's  investment 
performance. 


UMI 


8664 


Federal  Re^iater  /  Vol    M.  No.  39  /  Wednesday.  March  1.  1989  /  NoHcea 


3if<»<V  Includ*  tD«»<  ••«  p«a  i(X  «  »»• 
cavi  ul  ac  c  aial  t>a*<t  pUr*.  coats  mcurrad 
duftnf!  t^•  pt«n  r**'  t>ut  not  pax)  M  a4  ttw 
•nd  o*  ir>«  pt»o  f»«r)  to  a  l«wy«»  hx  tarMcaa 
r»<xv»»cl  to  ttta  p4an  Includa  fwaa  t>a«>  ♦<>» 
rarvdanng  !««•(  cipM»on».  litigation  and 
•rtv«  •  txjt  not  to»  pfo»idinf  tafa*  iao»«ca«  at 
a  tmnrttt  to  pUn  pa<lH.ipants 

3%((vti).  Includa  tt<a  totaJ  la«s  paid  (o»  >n 
tha  ca4#  of  accatai  liana  pian«  coiti 
mcufrad  dufin^  ttia  ptan  y«ar  t>ut  ntA  paid 
•4  o«  th*  afxl  o<  tr>«  p«n  ,r«ar)  Kx  naluatiofii 
o»  ipiwaiViK  to  ctetafmina  tha  coat,  qfatity 
o*  »4iu«  al  *n  (iem    Th«»a  may  inctuda  the 
fe«<i)  p*id  'o'  ioprarviti  of  r«a(  pfopartj 
(raai  aetata  gwm^tooe*  coins  att  ).  and  • 
^aitjation  o^  Lif)^«i»  fwK-1  wx  u'lti*^  "w  "i^k.  " 
th<»r«  $  'v^  'rdt?^   'd'Kei 


3tC(vM>.  Includa  tf>a  tutai  >rM  and 
axpanaaa  p»t6  to  or  on  bahaH  o<  ptan 
trust***  ((X  in  t»>«  c*s*  ot  accrual  baais 
pians.  costs  incur-ad  duriw  tti*  p**n  <f»> 
but  not  p*«)  as  of  tti*  and  o«  tti*  p«*n  jraar) 
Thas*  nvay  tnckxJ*  r*«mt)on*m*nt  o« 
expsnM*  asaociatad  «»ith  truit***  luch  as 
lo*i  tima.  laminars.  trawf.  mcctiflgs.  ate 

I5f(l»).  Oth«<  a«pa<n«  Bf»  those  tt«t 
cannot  ba  associated  d«f>nita*y  with  Itams 
>')«?(Othroufi*i  35g(«n')  All  Tiiscaflaneooi 
eupe  i^as  ire  »l-^  'oci^xl^d  m  this  '^rufp 
Th»i«  niay  iiKii  t>e  Mpens*^  to*  otfica 
ujpc^ws  »'id  e<5i.ipcf>«nt.  cjr^  taieoncia 
post^gr  reft  »■  d  e-p^ovM  aisociatad  wth 
tha  ownefVitj  o(  a  thjiWing  usad  m  tt>« 
oppf«t>on  of  tr*  pian 

35h  Add  .:n',,'rn  fhi  o*  •cm-^  ^Se   T-'t 


J5L  Sot)tT»ct  Hem  35h  trooi  it»m  35d 

in.  bKkida  in  tti«  r*conohation  ftgura 
any  tr»n»«*r»  o«  MMti  mto  ot  out  o<  tha 
plan  rasuttinj  from  m*fg»r»  and 
corwotMJatKxw  of  ptans  or  associated  with 
tMTMfn  Uabiiitwa  wtMch  ar«  also  b*tng 
tran»t*fT»d  A  tnntiv  o  rwt  •  shitting  of 
assets  Of  liatxiitwt  from  on*  investment 
medium  to  anott>*r  used  tof  a  ungte  plan 
(e  (  .  between  a  trust  and  an  annuity 
contract)  Transfers  out  slX)uid  be  shown  in 
pj-ernhesM 

35li.  Inciuoe  a -louni  o*  net  aiseXi  at  the 
Deginn.nijof  t^ie  year   This  amou-t  must 
equal  item  341.  co'umn  (<f) 

351  Include  the  emount  o*  ne»  assets  at 
fe  end  of  the  year  Thts  amcj"!  n- jst 
eci.jS'  Item  34i  co'jmn  (h) 
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Codes  for  Principal  Business 

Activity  and  Principal  Product  or  Service 


These  mdintry  titles  aad«eAi«anaa«abaa*d.i»tanarai.  an  Ihatnlarpnae  standard  Industrial 
Classification  System  auttionzed  by  the  Raguiatory  and  ScatKticai  Analysa  t>v»ion,  Offica  o« 

tniormation  and  Ragutatory  Attairs.  Otfic*  af  NIvMaarnanC  and  BiMtoat.  to  classify  arttamraaa  by 
type  of  activity  in  whicftttiey  at*  f i  w-       ~, 


Codt 
AGRICULTUftE.  FORCSTRY.  AND  RSHINC 

01?0  FaWciaa 

OlM  Ffuil.  tTMnut  •novvgeubif 

0180  HortcuRufSi  specialty 

0230  UvMlocfc 

02 '0  Aramal  i(wa*ITy 


07*0  Vttwwiary  »«f»ic«» 

07M  Aramal  Mmcas.  mcapl  wtcrmsry 

0780  LsnOKap*  and  nortKultur*!  MrvKM 

0790  Otnar  agrKuKural  MTMca* 

0800  ForMtry 

n*Mi«(.  imimm.  —a  trippii^ 

0930   CoRwnarcial  fishing,  hatchann.  ma 

prascnm 
0970    Huntin(,  trappms.  ana  |a> 


»*   -   ■  -  '   ■  ialrilfHi 

1010   Ironora* 

1070   Coppat  laad  and  nnc.  fOK)  ano  iJl««i  or« 

1098    Othai  metal  irurung 

UbO   Coaiiranr« 

M  aaa  faa  aitractia«: 

13M   CruPa  petroleum  natural  Hat  ananatuMi 

m  M)u«]s 
1380   On  and  gas  twW  sCTMces 
NeMMetaaic  iMnarais  (ncaat  lyeta)  a*Nai^ 

1430   OimensKvi.  crushed  and  broken  stone. 

sand  and  graoel 
1498   Otner  nonmeultc  minerals  eicept  fuels 


CONSTRUCTION 

Ciairaf»MH<hnijeiHmtaiiaii<aaei»U»a 
1^10   General  buMing  contractors 
1S31    Operative  buWers 


3630     HoMinmd  appliances 

3665      Kadio.  Iaievis«n  antf  oornmunicaTton 


3670      Daciroiiic  comtjonents  mX  act* 
3698      Olliar  dactnc  aquvment 


Lnai  mi\ 


Lavna  camps  and  logging  coi*raclan. 
s*<Mnilt.r" 


2415 

— — t.  and  planing  rmMs. 

2430     Miaaoai.  plywood,  and  related  praducts 
249t     OOiar  aood  products,  including  wood 

buildings  and  moOM  homes 
2S00     Fumitweandfuturei. 


2625     Pulp,  paper  and  board  mas. 
2699     Otner  paper  prooucts. 

rfMkiC.  paMMtng.  and  aMed  biduatrte*: 

?710     Naispapsri 

2720     Panodieals 

27  35     Boons  greeting  cards,  and  imscelUneous 


2799     Commercial  and  other  prwitii^  and 
pnntingtraOe  services 


2819 

2830 
28<0 
2860 
2a9« 
>a«mi 


tadutrial  chemicals,  piistics  mjtenab. 
and  syntherict 
Drugs 

Soap  cteeners,  and  toilet  goods 
Pawls  and  aHied  products 
Agncuilural  and  other  chemical  products 
•aa  fallaliig  and  aaMed  ladaiMi 


2910 
7998 


t  wttk  extractMR): 

fMiiHeiiiTi  rcfuwig  (wKluding  those 
Imapaled  with  nttacpan). 
Omar  petroleum  and  coal  products 


3060     Kubaar  products,  plastics  footweai.  hose. 

andbe«ing 
3070     Mac  pMstics  producta 


1611    Higtwuay  and  street  cailim  Iwiii. 
1620  Heavy  construction  esccpt  hignoay 


1711  PHKntMngheetvig.  andaveamMianng 

1721  Painting  papertiangmg,  and  decoratmg 

1731  Electncal  ■•««>. 

1740  Masonry.  stoneworli.arKlplastenng 

1750  Carpentering  and  ttoormg 

1761  Rootng  and  sheet  metal  worli 

1771  Concrete  woni 

1781  Water  weN  amitfv 

1790  Miscellaneoua  special  trade  contractors. 


MANUFACTURING 

Feed  and  Undred  ar»iyctK 

2010    Meatproducts 

2020     Da»y  products 

2030     Preserved  trvts  and  vegetables 

2040     Grain  mill  products 

2050     Bakery  products 

2060     Si^ai  and  confectionery  products 

208 1     Man  kquori  and  irult 

2088  AicoholK  beverages.  «cep(  mall  liquors 
andrnait 

2089  Battled  soft  inrta  and  Havonr^ 
2096     Otner  food  and  mnored  products 
2100     ToPacco  manufacturers 
Tutae  mM  product*: 

2228      Weaving  milts  and  textile  Imismng 

2250      Knittir^  iTvlts 

2298       Otner  textile  mm  products 

«MMrel  and  athet  lextNe  praducts; 

2315      Men  s  and  boys' clothing 

2345     Women  s  and  crmoren  s  ciotr»ng 

23d8      Hats  am  miHnery  fur  goods,  and  otner 

apparel  and  accessories 
2390      Mis<  latyoTpii  irirtiie  products 


3140  Fo 

319S  Oma  laatfwr  and  laatnar  products 
Staaa,  day,  ^aaa,  and  caacrete  praductt: 

3225  Obm  products 

32«0  Caawnt.  hydraulic. 

3270  ConoaM  gypsum,  and  plastarpfeducls 

329t  OawnonmataNK  nunaol  pradudL 


3710 

Motor  vehicles  and  eouvmaitf 

3725 

Aircraft  guided  >«•»*-»  and  pets 

3730 

Sn«  and  boat  bmidmg  and  rcpairir« 

3798 

C*«ei  t»nsport»!ion  egunsment 

Haaat 

andiB 

i«a<  t*ads.  MadMa  and  clacks: 

3815 

dewces.  awiches  and  oociis 

30*5 

OiMicaL  medKal  and  ophtnaimK  goods 

3860 

3998 

Ooai  manutactivr^  proOuccs 

TRANSMMTATION.  COMMUNICATION. 

ELECTRIC  CAS.  SANfTARY  SERVICES 

TraMpertaden: 

4oeio 

Ra*aad  uanspiyjtor. 

Local  and  lliiaibi    paesangei  tranxn 

4121 

taincata 

4189 

Other  passenger  trarr*o^ari-y 

Frwdiing  and  wai  ibauihy 

42)0 

Trudiirig,  local  and  tong  Oitanc* 

4289 

Puakc  warenousmg  ano  trucfemg 

lermnals 

4400 

Wabar  tansponatKm 

4500 

Transportation  by  a« 

4600 

Pw es  e>ceot  noturai  gas 

4722 

4723 

Fraigni  transportaaon  arrangameM 

4799 

OMer  tnnsporution  servKR 

riiaiiiiiiimiiia 

4825 

Telaphane.  tetegrapfi  aoc  ot^e< 

umai  i^Mcatior  services 

4630 

Radn  aac  television  browJcastmg 

□ectrtc.  gaa.  a«d  sanKary  aanica*: 

4910 

ElBCtrK  semoes^ 

4920 

Gas  proauctioe  and  distnouiiar 

4930 

Comtwiation  utMty  servKes 

4990     WiHi  supply  and  other  samtary  servwes 


Matary  ewtal  fetdiMtriec 

3370 

WHOLESALE  TRADE 

pmnary  metal  pcottxts. 

Pwraaia: 

3380 

5010 
5020 
5030 

Motor  verwlei  and  »jtomo»>v»  eoo.f*- 1 
Lumtier  and  constructior^  l^^arc^lals 

3410 

Metal  cam  and  shipping  containers 
CiOary.  hand  toolv  and  harawao;  soew 

5040 

Spertmg.  recreational  pnotograpnc  »«3 

342a 

hoaey  goods  toys  ano  sucphes 

irwcfww  products,  bolts,  and  simdai 

5050 

MMili  and  minerals,  eicept  petroleum' 

3430 

products 

PhjmtMig  and  heating  except  eiactnc  and 

5060 

and  scrap 
Clactncai  goods 

warmar 

5070 

Kwaiiaw  plumting  anc  iiMtir4 

3440 

Fabncaled  stnictural  malal  products. 

eguvment 

3460 

Metal  larpngs  and  sampmgs 

5083 

Farm  machinery  and  cou^merrt 

34  70 

Coating  ertgravmg.  and  aNied  services 

5089 

Other  nwchmery.  equwmant.  and 

3480 

Ordnance  am)  accessories.  •Kept  veh«  les 

supplies. 

and  guided  missiles 

509S 

Other  deraW*  goods 

3490 

Misc  lAncjted  metal  products 

MacMnery.  eacapt  atectrtcat: 

3520 

Farm  machmery 

5110 

Paper  aM  paper  prooocts 

3b30 

Construction,  mmmg  and  materials 

5129 

Drugs.  *ug  proprvtancs  and  Ort^gnis 

handkng  machinery,  and  a«u«mer4 

sundiies. 

3540 

MeUlwanung  machinery 

5130 

Apparel,  p*c«  goods  ane  notions 

3550 

Special  ridustry  machinery,  eiccpl 

5140 

Gncenas  and  reiatec  producn  eicrpi 

nwuKvonung  macfwiery 

meats  and  meal  products 

3560 

Geneial  moustnai  machinery 

5147 

Meats  and  meal  products 

3570 

Office  computing,  and  accounting 

5150 

Farmpraduct  raw  maaetwls 

machines 

5160 

Chamcals  and  alMd  prooucts 

3598 

Eng.nesand  turtiines.  sennce  industry 

5170 

Pe««oie»»Ti  and  petroieurr  products 

macriinery  and  otner  machinery.  e«cep« 

5180 

Alcanokc  beverages 

electncal 

5I9C 

Page  17 


Page  18 


UMi 


B866 


Federal  Register  /  Vol   S4   No   39  /  Wednesday.  March  T,  1969  /  Notices 


HI TAJl  THAOf 


%4AJ       Mm«  and  '1•^  *\«>%«r«  i 


MM        »-v-« 

%4^         ft'***  "ouU  tf^v^ 


^^  I  I  Auto  ■»«)  'Wrr»#  wiCJO't  Ito--** 

SNA  ;  ()«f  r-^^tM-tn^   *^^.  10    l«tfW    i 

^•>**s^     **i  'I**  Bi^i  X  ^  ».  ■■*'^>*"-« 


V>  1 1         Ww*'^*"  »  «  I  •**0*-*  ant)  %om  jt#T*  «T<  -■•* 


mm  nyl»*"  ■ii'l  I 


Sill    I  V*   "»      ^     '^  »■ 

'Via 


Vlli 
VMI 


SUitHiMWy  fltur** 
immmry  ftto  4* 

1    mtf  "^  «M'>«'  gnoiM  Ua'«» 
%ai**   I.  ''^*«f'>w^**    a"«i  c^*^*  |fCK»i>* 

M»«T -'^■rxlMri  •(   •.a«'w*    V*" '■"•^ 

f  ^jm  and  c*  <MMt*rt  i«H«o(  "u*  :>**•- 
bunwi 


V««      CXn^ 


'  ar«t« 


**^   ((.•A 


rwiAMCI.  WSUHAMCt.  AMO  MAI.  CSTATl 


wrur<r  an«  coff^mnctir)  ■K*>»'1«M 


•nd  ^m^Jtf^  *»«  or  Vac  'v.^anra 


<y  'i  ^naii  [yflc**^ »  *^  ^r^m  < 


^•>:^ 


6^ ) .      '••.I  «t«n  agmti  a-^f^^ri  and  -n^nagart 


6'*)     H— i»«m»  II  ««iw«  man 

6'*4      Vn<l  ftuwdu  xoaMlTwrM  csnv»va> 


oKkof  ci-innm 


tlltVKtl 


^O.i       MotaM    "'^MOf  lOtwM     VH]    isj<'\      i-^U 
K','l       *»oof"'«n  jrxJ  &a*    '••^     4u««s 
^^  J.        S;k»     '^  •nd    »■  ^«"        *     »^»>^ 

t)  1 1      '  fm  u*<  ••  •no  car^  vim 
'C*i      C"§*   ij'o*«*  VKm  and  ■<x"!R*"\  ■**'^» 
or  1  i*'^a<'Xja'^^i^  rjati-i 


larmatt 

7 .:  a      m»i (T '  », nxn 
7 .'  4  1      B«»t>»  i-v«a 

'i*^.       '  joavw  ^«r^,a»  B^    r*n\«tun*« 
Bu«i"»a.  Barvtc** 

'    lit  V***-?!*!-^ 

'  >4<J     S**'^**  re  ^.  "U -^i 

'«arM- «  ka^vM^tn 
'  i  **      f  o  o^'ta**  ■»  t*  »r^  •-■»   w 


?W0 
7M1 

'■iN     Oowr  autamaM*  raeav 

'S40     JWUmoM*  Mrvraa  a«««>  '«oa« 


r^?7     ItoAe  and  TV  ' 
rf^t     [Metrical  rap* 

TV 
7M  1      ftautitMjWIi-t  tne  r\»TW\«*  i«oa> 
'MO     Onat  "mioi^narxa  'arav  «vki* 


^•1^      MotHT  PKtvj««  produLtK^    <ki:rif>jtian 

a>id  MTMca* 
fSIO     »«onon  [>»tu<»(t>»aear» 


■"•."C  Pmdo^ari  orTt>a»«/a»  and  a  «a  r—^mrt 

■S  i.^  ftiiiwa  an)  poo  aMaoHirwxi 

"ill  BranngaKaTt 

•S«(0  Cir»'  »inj»aiiiai"ii  anc   »a»'w  »a'»>c»» 


SC.'l  0"«a«i>«a»"«r»n 

80J1  O«ic«»o<  na«aopa«»«  (XT-*  •*^. 

S04  1  0'*<;a»  o*  ^HirotKacuyA 

»04;  (>».a«o<op»0''«»->'i 

8LMa  Rav'fla'ad  aid  o^-x^kM  'K»f*a% 

90*>0  N^TJOf  •«!  Bailor*  ca'»<«lM«  «• 

an 'I  UN*!-*  laaaaWiai 

9C  '  2  Uanut  •aOwMonai 


0Ota«  aarvacaa 


S^OO     Ei]u>.^<>r«i>a'<cav 

frtl!      f  nfinaartng  »^  a»t^Kta*1t«.«  «a»*x.a» 
S9J2     Cariitiad  pc^iK  a(^aun:<>« 
nil     Otria'  a(xaur<>r%.  au(Kv\(  and 

buokiiaapinc  Mr>ncas 
8**9     Oi»'  war»«t»^  no«  a«»»w»w^  cJa  >vtiait 


T(U  tXtUrr  OROANUATIONS 

^*>^'     C^jrt^  p»#o»  T^afci'^  j»>  **act.<>.  tfr«tfa» 

la>.1.or  4.(J|i1n>'  tr<»int«  ixal  l>l»«xa 

Cnda 
4  <  1  '4     0(>'a>  la*  «MmtD  conjrv.^uana 
■JSO*     &.-.*< '>'»>a<Tt*  «»»nj.'»'-ta««>o»at»™r 
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^  5500-C 

OwamrMm  oi  (lit  TraaauT 
inlamai  na»anMa  Sarwca 


^vnswn  and  Saltan  Bviafitl  AdRWMsaatiOfi 


Pmnr  BanaM  (ajararay  Camrabon 


Return/Report  of  Employee  Benefit  Plan 

(WKh  fmMT  than  100  partlcipanto) 

TM«  form  It  r«9utr*d  to  b*  Mad  imdsr  MCbom  104  and  4065  e(  ttM  EmptovM 

RatirMMiit  Iwcoww  SMwtty  Act  e(  1974  and  (action*  60390.  6057(b).  and 

60M<a)  e(  ttta  Intarnal  Ravanua  Cada,  rafarrad  to  a*  ttM  Coda. 


OMBNo  1210-0016 


urns 


Tht«  Fonn  Is  Open 
to  Publk  Impaction. 


,  198S.  and  ending 


For  ttw  ealgn<laf  plan  yaaf  1988  Of  fiscal  plan  year  t)aginning 

»  your  plan  year  changed  tince  the  last  retum/feport  filed,  check  this  box  » 

Type  af  print  In  Int  at  awtrtaa  on  ttia  ferm.  ichadulaa.  and  attactimawta.  If  an  Ham  doaa  not  apply,  antar  "N/A."  FHe  the  oriftnal*. 


:9 


If  (i)  through  (III)  do  not  apply  to  this  years  return/report,  leave  the  boxes  unmarked  This  return/report  is 

0)    D  the  first  ratum/repoft  filed  for  the  plan;        (»;□  an  amended  retum/repoft;  or  fa'^  □  the  final  return  repori  hiec  for  the  plan 

►  Welfare  benefit  plans  and  fringe  benefit  plans  need  only  compteta  certain  items  or  may  not  be  required  to  file — see  instructions  "What  to  F,ie  ' 

►  Ona-participant  pUns  fik  Fomi  5500C2  for  1 988 

►  H  you  have  been  granted  an  artenswn  of  time  to  file  ttiis  form,  you  must  attach  a  copy  of  the  approved  eirtensior  to  this  form 


Um 
IRS 


Otitar- 


la  Name  of  plan  sponsor  (amptoyar ,  if  for  a  single-emptoyef  plan) 


Addrast  (number  arx)  street) 


City  or  to«m,  state,  and  ZIP  code 


2a  Namaof  plan  adrr«ni$trator  (if  same  as  plan  sponsor,  enter  ■Same' ) 


Address  (number  and  street) 


(^  or  town,  ttsta.  and  ZIP  coda 


lb  Employer  Identification  number 


Ic  Telephone  number  of  sponsor 
(  ) 


Id   Business  code  number 


la   CUSIP  issuer  number 


2b  Adrnmstrator's  employer  iderrtificatKyi  no 


2c   Telephone  number  o<  administrator 
(  ) 


3     Are  tf»*  name,  address,  and  employer  identrfieation  number  (EIN)  of  the  plan  sponsor  and/or  plan  admirastrator  the  same  as  they  appeared  on  the  last 
retum/rapoft  filed  for  thB  plan?  □  Yes  Q  No    If -No,"  enter  the  information  from  the  last  return/report  ma  and/orb,  and  complete  c. 

a  Sponsorb^ eiN Plan  number 

b  Administrator  ► nff 

c   "•  i»«»ic*to  a  ctiaogt  in  the  sponsor's  narne  and  EIN.  B  the  a  change  in  sponsorship  only?  (See  specifkinstTyctions  for  definition  rt 

Yes  U  No        


4     Check  ba>  to  IndKatt  the  type  of  plan  entity  (chock  only  one  box)  c  D  Multiemployer  plan  f  D  Exceptions  to  (b)  and 

a  n  Single-employer  pian  <  □  Multiple-employer-collectively-bargained  plan  (e)  (See  instructions  for 

b  U  Plan  of  eontrodadgoup  of  corpontions  or  common  control  emptoyers  e  D  Multiple-employer  plan  (other)  '"*  *' ' 

Sa  (i)  Name  of  plan  » 


00 
("0 


D  Check  if  name  of  plan  changed  smce  the  last  return/ report 
□  Peek  this  box  if  this  plan  covers  self-employed  partiapants 


«aD 
(i) 


5b  Effective  date  of  plan 


5e  Enter  three-digit 
plan  number 


Welfare  benefit  plan  (plan  numbers  501  through  999)  must  check  applicable  items  A  through  P  and  6c 


DType 
A  D   Health  (other  than  dental  or  vision) 
B  Q  Life  insurance 
C  O  SupplemerTtal  unemployment 
D  D   Dental 
E  n  vision 


K  D  Scholarship  (funded) 
L  [D  Death  tienefrts  ottier  than  life  insurance 
M  D  Code  section  120  (group  legal  services  plan) 
N  D  Code  section  125  (cafeteria  plan) 
0  D  Code  section  1 27  (educational  assistance  plan) 
P  D  Other  (specify) 


OO 

*n 

0) 
00 

Om) 

(v; 

(vii) 


f  LJ   Temporary  disatMlity  (accident 
and  sickness) 

G  D  Prepaid  legal 

H  n   Long-term  disability 

I  n  Severance  pay 

J  Lj   Apprenticeship  and  training 
If  you  checked  M.  N.  or  0.  check  if  plan  is.  D  funded  or    D  unfunded 

Pension  benefit  plan  (plan  numbers  001  through  500)  must  check  applicable  items  in  (i)  through  (vii)  and  answer  6c  through  6f 
D  Defined  benefit  plan 
D  Defined  contnbution  plan — (indicate  type  of  defined  contribution)  (A)  D  Profit-sharing     (B)  D  Stock  bonus    (C)  Cj  Target  benefit 

(D)  D  Other  money  purchase    (E)  D  Other  (specify)  ► 

D  Defined  benefit  plan  with  benefits  based  partly  on  balance  of  separate  account  of  participant  (Code  section  4 14(k)) 

Q  Annuity  arrangement  of  certain  exempt  organizations  (Code  section  403(bX  1 )) 

D  Custodial  account  for  regulated  investment  company  stock  (Code  section  403(bX7)) 

□  Pension  plan  utilizing  individual  retirement  accounts  or  annuities  (descnbed  in  Code  section  408)  as  the  sole  fundir^  vehicle  for  providir*  benefits 

D  Ottier  (specify)  ► 


penaltMS  ot  parjury  and  ottwr  panaKiM  Ml  lorth  in  the  nstructiora.  I  declare  thai  I  have  namwei)  ttw  return/report.  includ«  »ccomp»nyi<w  scheOotes  and 
italMnwiii.  and  to  ttw  bM(  of  my  knowtKlBt  and  Mm4  It  It  tnj*.  coiract.  and  compieM 


8667 


0   s.  ciU'.'MdWHcr  mmm:  OfFxo  :  ii*«  a  •  iv.-.-y. 


DM*  > 


Signature  ol  emptoycr/plan  sponwr  »- 


Paga  19 


CMe  » 


Slpntute  of  pten  adrrwnistTator  » 


For  Paaorwerli  Reduction  Act  Nonce,  aee  page  I  o(  tlie  liMtrwctions. 


For™    5S00-C    (1988) 


UMI 


8668 
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p^i 


(Vli;  D  103  ;»••"— •"•-««rti»»<»M  «-»!> IX  t»oi)       (-*•;  G  Cwnnwn.'CoilKli"*  triad       (Vw^D  t^sotod 


•CCOOf^ 


^»   '  ''«-  >>•"  <  [>»»«i  ">  9«»»nr^ai»  plan  ymm  Ol'^  <*  p*»"  ^w 


v»»f 


■  •    /Iff  r   ,  ...-.I     j.'K-'  ,1- ri  •%  «.^>.i '►.'    !    •  '.(j  "■<  >jr  i*j'  

!.'  >  J'  ...'V  •.«uir>'«  «t  •*>•  '  "w  .j<  l^•  •«T>»"<i'"«o' ' 


fc    !        1 


4    ^   •    \    '  *  *l 
1»K  •  i><.<a     1 


«a  W«  •'-II  r' >    »«Tv.r,»t«d  .-kxKif  !««  i>«»i  ««M  or  anv  [mix  pun  r»»f  '«■»•»  "  #»•(•<  f»»f  ►  Lrli,4i^,^i^i^mi;j] 

'■tt.,1  ■  

c    *V*i*    »V-^.••"    'i   '» 'i^'p  '■   %  .«!■  »<V<yl»<; 'lur  '>|j  t^■^  i)i«»-  f»«i   X  ir,  p»<v  ^1^     r**'' 

<    !«•  WC  i»  "'tl   ■  'iJv*  ,  .J    »v«.»»0  «  IJ.u-iiJi*  .WlB'rnifvWwn  •fix  !rc>rr  ikSlo*  ;h«  L»<Turvj;<x''  .... 

h   ',,...   >g  '•>.»  ,•■*"  y««i    .).!  •■■»  "  Jit  »»MK>  -•»•'•  'o  tr,«  •f  £vov««  '(X  «'■«-  rn«  '  .-.(»•  mh  >j/-  k'^W:  mcim  !ji  r»  3u«'  .      .      . 
I    Krm 'Yw,' »"f«  tfimount  o«  Un  gm«i  •i'"  /ou»  '  >'"-  S  )  U J  ► 


10a  W««  th.t  ..-*n  -n^rgwi  ex  roriv)»«l»tKl   '■'<   •f«-i?iw  t>««n(i)  o»  ttmn  mmM  oc  hsVW'as  trim'tfW)  to  »nc«t>a,  p4»n<jj  unct  t>»  •tkJ 
1*  "<•  x^    ,••.  ( c~«'..1  t>,  rt„  j»i  ^ .,."   ..tKKi  ( .K-Ti  •I'jOO  or  VilXX.  i^ixt-t^  mm  N«l  »af  «r»  pun  (or  durmc  Itio  (<«i  »wr  if 

tt-i*  »  •"«   "f-  »    ■•<M>"    -•c.wT)'         l151_* 


k  s».'>*  .'  .Mil .  4    ►  


C       [-"p«_>«' ^•''titicjfior  ior^t»f;») 


4     PU''  nur"t)»M5) 


-  ^-,-  -  -  -  -  ^-^ 


(i—  '"■«<■  ..  t,.»^tj» 


12     tnt»r  I**  pt»ne«n«««»rT»«(»m«rit  cod* 
I  (I— inttfixtiootj  ► 


14      r»  ifi,  •»<»»•»»  •>•  p.iTVNl*-  •)>  tf  "tuotx  •  iciwp»n>   •nauranca  tarvica   cw  waMtar  or^nuation.  ankar  Bw  noinbaf  o«  Schaduia*  A 

I  ,r.T. -iv.xi     Kno'irw  «  iii''j<"i*tKX'   •f'jt  «f»  «n»<;'>a<1   " -xx^a^  af^a*  ■  0  ■  ►  ^ 


W«lf»r«  P1«ni  Do  Not  Co<np(«ta  Mmm  15  Tkraufh  28.  Skip  le  ttoni  29. 


I  ^a   1  ■^•t  t  •  'la'tnad  Oarw^il  (Man  •  4  taOian  «e  tr>a  maiMtutin  lundvig  iUndar4t  tar  m  (Kan  l%mJ 

tr  ■»«  "  »r».  ^  S<  t>aOui«  B    FxTT'^V■*') 
k   n  "^i\  ■%  •  1«t  laii    (x.tftH/t«"i  piai      •     aiawa)  purcttaaa  or  tapM  bana*it   •  «  aiMaacI  Is  •» 
wa'vw  aat  (rantad   »aa  rwi'L*  txxit  ' 
M  *>•»  '  ..ortipiafa  (  '  { " '  aoO  ,  »*<;  fta^ow 
(</    A/T<uoni  cjl  amcAiyar  uinti<6utMr  raquvad  tor  tha  plan  )i«ar  Mtdar  Ctxtaaactiar  412 

^W>    *n\<>uni  ol  ,  ortntx/lior'  paid  r>y  tha  arr-ptoy*'  •<*  tria  p»ar  fm 

I  r^mi  lata  j<  laat  »af«ianl  kf  im^ioiat  »  MaiKk  Oay  Taar 

(m)    rt  1  '  «  g'«jta«  thar>  .  .■    ui«'kc1  r'l  from  ()  and  antar  tha  furxJinf  (JafK«r>o  hark 


0»ha'w>*«  rr'tar  faro  ^"^ou  ha*a  a 'undtn^da*iciarx;jL  ^''•'of^l^iJO  ^ 


!•     Maa  tf>a  star  t>aan  tot> 'laa'ry  a«  any  tima  l)a^no«nf»nWi  tfta  19*4  p*n  ^ar' 

17     )-tattnapiaf'».t>y«ad  ar^tfkriktar^or  ro«lo»ar^»»it»fa«pac1totp»rticipan<whohaa»n»inadiBk  >0»»' 


liSLil 
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fonniiO0<(19U) 


'^3 


Ita  «tf»P«»n<J«rtr*uted«fty  annuity  cofrtr»ct»  tha  yw,dKJth«s«corrtrac1icont*n»re(H«remem  that  t^ 

•ny  distnbutionk  ufKW  tt»«  contrkct  art  in»<te  in  1  forrn  oth*  ttw  •  qortrfi«)  j«nt  and  sofvivof  annuity? 

fc  Did  ttia  ptan  make  distnbutioni  to  participants  or  beneficiane»  in  a  fofm  other  than  a  qualified  joint  and  kurvrvor  annuity  (a  W« 

annuity  rt  a  vng»e  pefkon)  or  qualified  pfw^irement  sufvivof  annuity  (exclude  detarrad  annuity  contracts)? 

e  Did  the  pUn  make  disfnbutions  or  loans  to  mamed  participants  and  beneficianes  without  the  required  consent  of  the 
partiapant'ispouke? 

4  Upon  plan  amendment  or  termination,  do  the  accrued  benefits  of  every  participant  include  the  subsKJized  benefits  that  the 
participant  may  become  entitled  to  receive  subsequent  to  the  plan  amef»dment  or  termination ^ 


19  >«'e™  distributions  made  in  accordance  with  the  requiremenU  of  Code  section  4 17(e)?  (See  instructions) 

20  Have  any  contnbutwns  been  made  or  benefits  accrued  m  excess  of  the  Code  section  415  limits   as  amended  bv  the  Ta> 
Reform  Act  of  1986? 

21  Has  the  plan  made  the  required  distributions  in  1988  under  Code  section  401(aX9)? 


22a  Does  the  plan  satisfy  the  percentage  test  of  Code  section  41CXbXlXA)? 

If  a  IS  'Yes."  complete  b  through  i  tf  •No,'  complete  only  b  and  c  below  and  see  Speafk  Instructions 

k  (i)  Number  of  employees  who  arc  aggregated  with  employees  of  the  employer  as  a  result  of  being  an  affiliated  service  group 
under  Code  section  4 14(b).  (c).  or  (m)         

00  Number  o(  individuals  who  performed  services  as  leased  employees  under  Code  section  4 14(n)  including  leased  employees 
of  employers  m  (i)         

c  Total  number  of  employees  (including  any  employees  segregated  in  b) 

4  Number  of  employMS  excluded  under  the  plan  because  o»  (i)  minimum  age  or  years  of  service,  (ii)  employees  on  whose  behaM 
retirement  benefits  were  the  subfect  of  collective  bargaining,  or  (iii)  nonresident  aliens  who  recewwJ  no  earned  income  from 
United  States  sources 

a  Total  number  of  employees  not  excluded  (subtract  d  from  c) 

f  Employees  inehgitie  (specify  reason) 

g  Employees  ehpbte  to  participate  (subtract  t  from  e) 

h  Employees  ehgiUa  but  not  partiapating 

I  Employees  participating  (subtract  h  from  g) 


23a  b  It  mtended  that  this  plan  qualify  under  Code  section  40  Ua)? 

If  'Ves.'  complete  b  and  c 

b  Enter  the  data  of  tha  most  recent  IRS  determination  letter— Month Year 

e  Is  a  determination  letter  request  pending  with  IRS? 

^**  !'.?*"'*  a  plan  with  Employaa  Stock  Ownership  leetures.  was  a  current  appraisal  of  the  value  of  the  stock  made  immediatrty 

before  any  contnbution  of  stock  or  the  purchase  of  ttw  stock  by  the  trust  for  the  plan  year  covered  by  tha  return/report?      . 

b  Ha  s 'Yes. 'was  the  appraisal  madeby  an  unrelated  third  party' 

25     It  tha  plan  mtagrated  wtth  social  secunty  or  railroad  retirement? 

2«     Does  the  employer /sponsor  kstedm  la  of  this  form  maintain  other  qualihed  pension  benefit  pUns? 

W  'Yes,  •  enter  ttie  total  number  of  plans  including  this  plan  » 


24a 

b 

25 

26   i          1 

27     Is  this  plan  an  adoption  of  a  master,  prototype  or  uniform  plan?  Indicate  which  type  by  checking  the  appropriate  box 
a    D   Master  b  D   Prototype  plan    c  D   Uniform  plan 


2«a    Is  the  pUn  covered  under  the  Pension  Benefit  Guaranty  Corporation  termination  insurance  program'   D  Yet        D  No 

b    If  »  IS  'Yes'  or  'Not  determined,'  enter  ttie  employer  identification  number  and  the  plan  numtier  used  to  identity  it 
Employe  identification  number  > Plan  number  ► 

29     Dunng  the  plan  year  fSIBM  Ye* 

a  Was  this  plan  covered  by  *  fidelity  bond? |  g^ 

k  Was  there  any  loss  to  the  plan,  whether  or  not  reimbursed  caused  by  fraud  or  dishonesty? 

C  Was  there  any  sale,  exchange,  or  lease  of  any  property  between  the  plan  and  ttte  employer,  any  fiduciary,  any 
ol  ttie  five  most  highly  paid  employees  of  the  employer,  any  o»mer  of  a  10*  or  more  interest  in  the  employer, 
or  relatives  of  any  such  pervms? 


L-j  Nov  oatefiMned 


4  Was  there  any  loan  or  extension  of  credit  by  the  plan  to  the  employer,  any  fiduciary,  any  of  the  five  most 
highly  paid  employees  of  the  employer,  any  owner  ol  a  10%  or  more  interest  m  the  employer,  or  relatives  of 
any  such  persons'    ,      .  

a  Did  the  plan  acquire  or  hold  any  employer  security  or  employer  real  property? 

1   Has  the  plan  granted  an  extension  on  any  delinquent  loan  owed  to  the  plan? 

g  Has  the  employer  owed  contnbutions  to  ttie  plan  which  are  more  than  3  months  overdue? 

k  Wert  any  loans  by  the  plan  or  fixed  income  obligations  due  the  plan  classified  as  uncollectible  or  m  default  as 
of  ttie  close  of  the  plan  year'    


UMI 
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M«  «n,  .x*f-  f«JuCMr»  »%^  ■  l^iiaon*  .r.t»f«t  .r  (umt  o*  10*  t  »">  p-ft^  ora>^>r%  ••'vk**  to  tr>«  p*«r  or 
.»  «.««,1  inyttwn  »•  fwlu*  trom  an,  u«ch  o«ft>' 

U^l  "^  ^*<'  it  tr-T  Ii"i«  K<»0  X^  or  txx»  iJ«  itj  MS«ti  n  MTy  «in#«  mciMi^   <»*«   nwt^fi   P««*  ^  ••* 

nl4(«     »  0«rtr>«r«Hip,')Omt  ••ntur*  .flfWWtl' 

:>.!  ••>•  .Mir  «(  ir»  !.<Ti«  tr'^W*  ■^  »",  t/i'»*<tHi«  a  »w»«  0*  f****)  tr»m*c*on«  mootMna  20%  or  mor»  otf 

•'-'«    u"*rit  <Wu*  j(  pun  naats? 

«V«'*  r•^•.»  «  •,    WK*i^  .ontnootioiu  m«J«  lu  tfx  pi»r  »fv*t  «hj«  •<•»  »•<  wttyxA  »r  »{)pf».v»i  by  »« 

in.j«p«.H)*'(  ttwd  parTiff     . 

A.'<  "■..'.  •   »  po'Lr-««*  of  rwiputilicty  rrtOma  im^nt^  St  tf>«  pUn  -rkM  «alu*  ant  Ml  ■ri»»ut  an 
•iHx«'V«i  r>>  »'-  ixJ^p^fxi*'-*  r^«a  p«f*y ' 

,,.,.-,  ..  ..  ,.  ^»-  •»»«  .r«J  ..O.  t*t  .t  th.  0««.^  'w-g  ^  .od  o«  f^.  pur  ,^  Gor*.n.  th.  >«lu.  o1  p4^  m*^  H.«  .n  mor.  tlwr  oru  trust 
.  ..«  jt.  ••>.  ..1.^  o(  '^^  pur  1  -T^M-  n  ,  .  .x-^f-r.^HK)  vu»t  conf.T,,^  tfi«  MMts  o«  moT.  ttwi  ofw  p«»  oin  liTU^^  •«•  tl««  untw  t«w  tru* 
.■T,«tl  jn«  Jl  'N,  IP*    V   .«..I»»->"1  J«.  r  t»0  ^r  !!>.    -.f  .<t,oot    Oo  ^  .nt..  t^.  V..U.  Ot  tftjl  pOrt«r>  0«  .r-  murVK.  CO"trKl  «t,<h  guar.ntMl 


AtMtl 


Wf.  mtttun 

inv«»t  '>«f't^ 

(i;     U  S  Go'mmmmM  ••curitu*  .... 

C«;     Civ  ;hv  •(•  <!•«>»  »rxJ  wtuiry  nnlfunuot* 
(i«;     Rmi  »»'jt»  ^r^<1  -n<irtj[a^»  totfi*  tnjr,  IC  tl»f 
f*»>      LO*i»  !0  (Uft»  .l>»n!\ 

B  ;.>iN"         

f»>    Otn«»  •     . 

(vi)      Tfrtjl   l■v^«^t•".«"t^  ;  vkl  (I!  !»"om|f' ,<))    . 
H,ii<li"g^  •?<<)  o#»u»  property  wi»»1  r  p«r-  h)»'»Ik 
1  ■**'•*  *\\*t\               .      .      .      .      -      1      .      .      . 
!  i'»i  *s%«tt  


■V     ..,/;; J/-i^>it,^-  /, ^M{ :,'» ''/,-*('// 


Ll«bllitf«t 


Par*M*« 

A.  quivt  o"   niM>l«drw«» 


^"'^. 


J_ 


_L 


I       fi..,.  .v  r«^..  ...♦'-Mr,  .nrt  cfw^KM  r  *i  »i«^»  to.  t'H.  pun  ,««   iix.urt.  •«  worn.  ««)  vfunM*  o<  tfu  p»«i  vtciud^ii  .oy  frumi)  or  Mpmtcty 

Incom* 

I  ■H.,.t.r«-'4H'nH«l'n«  ;«"t' out  .ln^  xi  h»'w"  o*  ••n  •rnptorW!  incWiAufi)  

(u)    EmptoyVM 

(■,..1    Ofhart  

k      Nun.  J•^^     y>n''  'kJwI* • 

c      !  .If     ,f\ '•!!(•    -.»\t'«'\      'tdrril   .Jiv«d»nd«,  f»nh, 'ov»lt«4)         

i     N*! -^.ti  .■»"■  ifj.'      ll^^     X   ^«  or  •n'>»i",|je  >(  ««»«(»  

«      (>•>••    n.  ,./' •  (ip«crfyl»         ....................•.•...-.••-••-•------• 

(      T  ,iji   r'.  ,»••»  (KkJ  i  t^>^ouf^  t)  ...  

£xp«nMi 

g     D'M' tv/t'<j'-  ,«  b«ri«»Tt»»nd  o«y»n«nt»  toproxKU  tur«'in 

(,;     2if»it'» 'utur^f 'P»'^t»<'' fU"  lurwf'CUfU*  

^»;   Ot»u«  

d     *r!"<in.»"«t  »«  •ip«n>*«  ,v»ij<>««   '••v  tom»m»icu»   .nvi'»nc»  p<«>nium«) 

I      Ot^•^  •■i:»"4»»  ,H*ii'i:  ►  .  --• 

I       T  itji  tip«f>»*n   »<>ii  g  trmx^ft-    i  

k      N>t    tv  (Kn*  '.""il  ^»u>K»t'  J  ^'^'"'  0 


.us  QPO  <  »•»  O  TO6  J02 


Dapartnwnt  of 
OwTraaHiry 

Internal 
Reverxjc  Service 


Fgdaral  Register  /  Vol.  S4.  No.  39  /  Wednesday.  March  1.  1989  /  Notices 


8671 


Dapartinant  ol 


^wie*or*  arid  Welfare 
••■•Ub  Admnttratmn 


1i88  Instructions  for  Form  5500-G 

Return/Report  of  Employee  Benefit  Plan 
(With  fewer  than  100  participants) 

(CoOt  references  antottte  Internal  Revenue  Code.  OiiSA 
refers  to  the  Lmployee  HeUrement  income  Secunty  Act  of  1 974  ) 

P«p«n»ork  Raduction  Act  Nottra. — We  ask  for  this  irrtofmation  to  carry  out  the  law  as 
specifwd  in  ERtSA  and  Code  aectton  60390.  We  need  it  to  determ.rte  whettier  tt>e  p»an  s 
operating  according  to  the  tew  Vou  are  required  to  give  us  ttiis  inlormstion. 

The  time  needed  to  complete  and  fHe  tt)e  forms  listed  below  reflect  the  combined 
requiremerrts  of  ttte  ♦ntemal  Revenue  Service,  Department  of  Latwr,  Pension  Benefit 
Guaranty  Corporatioo  and  the  Social  Security  Administration  These  times  witi  vary 
depending  on  individual  cifCMnKtoncw.  The  estmwted  average  times  are: 

■— Ulileiu 

.     tlana  lelM 

FormSSOCM:                                     S2  hrv .  37  nwi          7tn.i2mm           lOhrj    IBrrer  32e«n 

Sct««k**(ronT,5600)                    171«..a«iii«.                     2eu«               lh,,42m«i  16mn 

SchwWtB  (Form  5500)  25lin.S0iiwi  1  hr  l»H,27mn  

SctuOutaP  (Form  5500)  21*1.. 9iMi  1  k.  .  24  mx  lhr.29iBin  

Sch«lul«SSA(Fom)5500  6lm.42in«  IJrm  19iiwi  

f  you  have  cofnmerts  concerning  the  accuracy  Of  these  time  estimates  or  Suggestions 
for  making  these  forms  mof«  awnpie,  we  would  be  happy  to  hear  from  you.  You  can  write  to 
^  ^^rS**nTir^  Wath*igton.  DC  20224,  Attention  Wtk  Reports  Clearance 

'"'Tni^^JSr^  ^  "^^  '***  *^  started  penalty  also  applies  to  returns  required  to 

in  1988  H  the  plan  year  differs  from  the  be  filed  under  Code  section  6039D 

caler>dar  year,  fill  in  me  focal  year  space  3  A  penalty  of  $  1  a  day  (up  to  $5,000)  for 

i;^r"2fr<^.^  ^  'ZL*^  '*^  each'^il^Kipant  tor  wfiZ  re^iSSn 

^ar^ee  section  i.wiitnxtionB.  statemerrt (Schedule SSA (Form  5500))  1$ 

>ramMar  In  addition  to  filing  thnfofn  required  but  not  filed  See  Code  section 

with  IRS,  plans  covered  by  the  Pension  6652(dXl) 

Benefit  Guaranty  Corporation  termination  4  A  penalty  ot  $  1  a  day  (up  to  $  1  000)  tor 

insurance  program  m^Ue  ttier  Anrtual  not  filmg  a  notificatKK,  of  charge  of^t^ 

Pwnium  Payment,  PBGC  Form  1 ,  directly  of  a  pta?  See  Code  sectK>n  6652(dX2) 

r^^Jfl^*,-.       .^-^        ^  5.  A  penalty  of  $1,000  for  not  filing  an 

PaiMilUat.— ERISA  and  the  Code  provide  actuarial  statement.  See  Code  seOion 

for  the  assessment  or  ifT>poertion  of  6692  ^^  »-"«" 

penalties  for  not  giving  compile  B.  Other  Penalties.— 

;^S7«^t^ttC)Srbe':i:»po.«,  ^^^^''^'si^vs;^^^^'^' 

or  assessed  by  one  of  the  governmental  t**'"*^  "^e  than  $5,000  or 

agenc«s  debated  to  adiSar^  ^so^jurt  more  than  i  year,  or  both 

collection  of  Form  5500  seriac  data.  Othea  r!    ^1    .  "^^   , V«  r^  . 

require  a  legal  conviction  2  A  penalty  of  up  to  $10X)00.  5  years 

A.  Admlnistrathre  Pati^tiat.— ijcted  •mpn*onment,  or  both,  for  making  any  false 

bek,warevanouspe»«««fornotn^  ^^I^^ITrt^l^'T/^r!!  wi!l!!fL 

incomplete  tilings  and  /or  fiHncs  f«»ivcd  Lroil*         '      *"^"^  ^  "<^'0"  ^  ^  ^ 

after  the  date  they  are  due  unteat  it «  2^,Jj^J^J^_^_^^^^^^^^^ 

determined  that  your  explanatior)  for  failure  ^'^^^^^^^^^^^^^•^^•^^^ 

to  file  property  IS  for  rea«of»atoiecau««  How  To  Use  This  Instruction 

1  A  penalty  of  up  to  $1XX)0  a  day  for  each  Booklet 

day  a  plan  administrator  fails  or  refuses  to  tv.    _■ .  ^    ^  ^    ^   , 

file  a  complete  return/report  See  ERISA  I!l^'^*^  ^'^  *^""^  '^  ''"*'  "^"^ 

section  502(cX2)  and  29  CFR  sections 

2560  502c  2  S«*^ »  Fiw 

2  Apenattyof  $25aday(upto$15.000)  A  WhoMurtF.ie l    . 

for  not  filing  returns  for  certain  plwis  of  B  Whan  To  File 1 

deferred  compensation ,  certain  trusts  and  Due  date  l 

J! -",r  w'  ?1?^^^lf**  S??,*^  **  txter^Kx,  of  Tim.  To  Rle  .'  .'  ."        ."  .'      1 

duedate(s)  See  Code  section 6652(e)  This         (.  where ToFiie  2 


Sactlen2 

A.  Kinds  of  Plans J 

F'ensior  benefH        2 

Welfare  benefit 2 

Fringe  beriefrt 2 

B  Plans  EjiclixJed  From  Filii^ 2 

C  Kinds  of  Filers  2 

D  lnvestiT>ent  Vranganunts  Fuh^ 

DirecOy  Wrtn  DDL  3 

E  What  To  File    4 

Formt  4 

Sehadutes       4 

Otiier  Filings 5 

aectton  3 

General  intormation — Fmal  return  ''etx>rt 

»if»>8ture  anfl  aate  raproouctions  change 

m  plan  year,  ano  amenOefl  retijfn  report  6 

Soctlofl  4 

Soecife  Instructions  tor  Form  5500-C 

listed  m  numerical  seooerK*  6 

SMtionl 

A.  Who  Must  File. — Any  administrator  or 
sponsor  of  an  employee  benefit  plan  subfect 
to  ERi:>  must  file  information  about  each 
such  plan  every  year  (C::ode  section  6058 
and  ERISA  sections  104  and  4065)  Also 
fvquirad  to  file,  for  each  year,  is  every 
efnployar  maintaining  a  specified  tnr^ 
benefit  plan  as  descnbed  in  Code  section 
60390.  The  Internal  Revenue  Service  (IRS), 
Department  of  Labor  (DOL),  and  Pension 
Benefit  Guaranty  Corporation  (PBGC)  have 
conaoMated  their  returns  and  report  forms 
to  mmiTHze  ttie  filing  burden  for  plan 
administrators  and  emptoyers  The  ctiart  on 
page  7  gwes  a  brief  guide  to  the  type  of 
return/report  to  be  filed 

B.  Whan  Te  File. — File  all  required  forms 
and  scfwdules  by  the  last  day  of  the  7th 
month  after  ttie  plan  yeer  ends  Forastvxt 
plan  year,  file  tt>e  form  and  applicable 
schedules  by  the  last  day  of  tt>e  7th  nnxith 
after  ttie  short  plan  year  ends  For  purposes 
of  ttut  return/report,  the  short  plan  year 
ends  upon  tt>e  date  of  ttie  ctiange  m 
accounting  penod  or  upon  ttie  complete 
distribution  ot  the  asaets  ot  ttie  plafl  (Also 
see  Section  3  )  If  the  current  year  Form 
5500-C  IS  not  available  before  the  due  date 
of  your  short  plan  year  retunn/report  use 
ttie  latest  year  form  available  and  ctvange 
ttie  date  pnnted  on  the  return/report  to  ttie 
current  year  Also  show  ttie  dates  your  short 
plan  year  began  and  efided 

Rtqueet  for  extension  of  Time  Te  FM. — 
A  or>e  time  extension  of  time  up  to  2Vk 
months  may  be  granted  for  filif^ 
returns/reports  rf  Fona  555t,  Application 
for  Extension  of  Time  to  File  ciertain 
Employee  Plan  Returns,  is  filed  ketara  the 
nonnal  due  data  of  the  return/report 
Eicaptton:  Single-Employer  plans  and  plans 
Ota  controlled  group  ot  corporations  wtvct) 
file  consolidated  Federal  income  tax  returns 
are  automaVcaity  grantea  an  extension  ot 
time  to  file  Form  5500.  5500^,  or  5500-fi 
to  ttie  due  date  o1  the  Federal  income  ta> 
return  ot  ttie  single  employer  or  controlled 
group  0I  corporations  itati  ttie  toliowing 
conditions  are  met 

1  The  plan  year  and  the  tax  year  coincide. 

2  Ttie  single  employer  or  ttie  controlled 
groop  ttas  ttaen  granted  an  extension  of 
time  to  file  Its  Federal  income  tax  return  to 
a  date  later  than  tt>e  normal  due  date  for 
fihr^  the  Form  5500,  5500-C.  or  5500-R. 


BEST  COPY  AVAILABLE 


8672 


Faderal  lUgistar  /  Vol.  54.  No.  39  /  Wednesday.  March  1.  1989  /  Notices 


Fadwl  Kfbter  /  Vol  54.  No.  39  /  Wednesday.  March  1.  1960  /  Notices 


8873 


3  A  copv  ot  rfi»  IRS  »*frtuori  ot  twrm  to 
ft*  tf}«  F»a»r»l  tncorrm  t**  rwrum  a 

anacf^td  ro  ••eft  form  5500  ibOO-C,  of 
5  VX>  « '"«»  w«fft  IRS 
No(«.  An  »Mt»nttor  ot  rim*  to  hit  ttt» 
rfturn  rpporl  dcws  riot  optatt  «*  »n 
axt^nuor  of  limt  to  '■*  rn»  PBGC  form  I 
C  WlMr«  To  FH«  -  P«MM  •>!•  th* 
retu'n  report  *rtti  tf>«  lnt»fn*l  R«v«no« 

inv«s("«<'t  *"^nj{^iTventi  'ling  directly  witti 
DO(. 


Cannacitcut  Oia—fi  Ckdnct 

M«kk*    -Ml*''*    *«•.• 


Nt   OOWl 


«n«>U  GA  19901 


Vf    ^«».*J    M%««HJ«-    Mr"'t*AJ 
DMictA    U««l    'Jtf#>    «««' 


M«n.urt«.  TN  J/VJi 


M  tvf  •t'XOU  <mn 


Section  2 

A   Kinda  o<  Plan^ — t  rTip»ov««  t)«o«»it 
pto'n  'VIlkJ*  p*r>iion  ben«tit  pt«ns  ind 
i<»*i'*'e  oe'ietit  plans  f  il«  tfi*  aoo'catx* 
refu'ri   'pport 'Of  jny  o)  th«  todoxKing  ptinj 

(*»  Ppi«/c>n  t»n^tit  pitn  — Thii  is  an 
employee  pension  t)en«tii  pUn  cov«f«<j  by 
t  RISA   T'^e  return  report  a  due  «»h«tt>«f  of 
not  f^^  plan  tt  quati'>«d  and  even  i(  D»o«trts 
no  ion({ef  accrua  contntHjtioot  »»«fe  not 
madr  !hi»  plan  year  of  contnbutiom  are  no 
lon^r  mad«  I'rrafen  p4an'  of  "oiatting 
t'i*f)  See  S*<:tior>  3   'fmai 
H^»  jr'i  Heporl'  on  p<tje  6 

Pen^.oi'  Der\e*it  plaoi  required  to  'll« 
ii'Cii<«1e  (le'iricd  oe"e*'t  ptan*  arxj  de'ined 
cofitr  button  plans  (e  g    pfotit  sharing 
sto<  »  Cxvics   money  purcfias*  pUm,  etc  ) 
lie  ♦miowinu  are  irrxing  ft>e  perwion 
bene'it  (Hans  'of  wh«ct>  a  return  report 
most  s«  iiied 

1 1)  Annuity  arran|{e«T>ent»  urxlef  Code 
section  403<bX  1) 

(ii)  Custodial  account  estaMtsn«d  und*r 
Code  section  403(bK7)'of  re^pjlated 
investment  company  stock 

(ill)  Individual  retirement  account 
esfaWisfied  by  ao  emptoyef  jnrtef  Code 
sectM)n  408n  ) 

;  ly)  Pension  t)ene'it  p*an  maintained 
(x-tsKJe  the  United  States  primarihy  tof 
nonresident  aliens  t  tbe  employe^  mtvi 
mdif'tdns  tbe  plan  ^s 

(A)  a  domestic  employer   o« 

(B)  a  toreign  employe*  witti  income 
'lenved  from  sources  witiiin  the  U  S 


Pace  2 


(includang  toretgn  tuttsidianes  at 
dofnestK  efnpioyen)  and  deducts 
contritXitMfi*  lo  the  pten  on  its  U  S 
incofne  tai  return  See  'Plant 
Eju:Hjd«d  From  Filirtg'  be4ow 

(v)  Church  plans  etectmi  coverage  under 
Code  section  4 10(d) 

(vi)  A  plan  tfiat  cowers  residents  ot 
Puerto  Rk-o  the  Virgin  Islands.  Goam 
Wafce  Island.  Of  American  Semoa  Tha 
includes  a  pUn  ttiat  elects  to  have  ttie 
provisions  ot  section  1022(iX2)  o<  ERISA 
apo»V 

See  'Items  To  Be  Completed  on  Form 
550&C'  on  page  4  tor  mofe  mtofmation 
about  «rt\at  questions  need  to  be  completed 
t)y  pension  plans 

(ti)  W*fart  bentftt  ptan  —  This  is  an 
employee  welfare  beneM  plan  covered  t>y 
Part  1  o<  Title  I  of  ERISA  Welfare  plans 
»»ouid  provide  benef'ts  such  as  medicai. 
dental  iite  insurarx-e  apprenticeship 
training  aducatiorval  assratarvra  severance 
pey  disability  etc 

See  'Items  To  Be  Completed  on  Form 
5500  C"  on  page  4  for  more  information 
atKXjt  what  questions  need  to  be  completed 
tof  welfare  be^iefit  plans 

(<.)f'ingeCientiitpian  —Groijp  legal 
services  plans  descrit>ed  m  Code  section 
1 20  cafeteria  plans  desrntied  m  Code 
section  125  and  educational  assistance 
programs  described  in  Code  section  127 
arm  considered  fringe  t)enefit  plans  and 
generally  are  required  to  file  the  annual 
information  specified  by  Code  section 
60390  However  Code  section  127 
educational  assistance  programs  which 
provide  only  |00-reiated  training  wh<ri  is 
deductible  under  Code  section  162  do  not 
need  to  file  Form  5500  C 

See  'Items  To  Be  Completed  on  Form 
5500^0"  on  page  4  for  rnore  information 
about  how  to  complete  this  form  for  a  fringe 
benefit  plan 

r  Ptant  tJicluded  From  nUf>g  (thb  doe* 
iwt  ap9(y  to  a  Mnge  berteftt  pten  required 
to  fUe  by  Cede  section  60390). — Do  not 
tile  a  return/report  for  an  employee  benefit 
plan  that  IS  any  of  the  following 

(a)  A  welfare  benefit  plan  which  covers 
fewer  tfian  1 00  partic  ipants  as  of  tt»e 
beginning  of  tf>e  plan  year  and  is  ()  fulty 
insured  (ii)  unfunded.  Of  (Ml)  a  combination 
of  msored  and  unfur>ded 

( 1 )  An  unfunded  weftare  benefit  plan  ha* 
Its  bef>efits  paid  as  r>eeded  directly  from  tf* 
general  assets  of  the  employer  or  ttie 
employee  organization  tfvat  sponsors  tfie 
plan 

(2)  A  fully  insured  weffare  benefit  plan 
fias  Its  benefits  provided  exclusively  through 
insurance  contracts  or  polKies  ttie 
premiums  of  which  must  be  paid  directly  t>y 
ttie  employer  or  employee  Ofganiiation  from 
Its  general  assets  or  partly  from  Is  general 
assets  and  partly  from  contnbutions  by  its 
employees  or  members  (which  the 
employer  Of  organizat'on  forwards  wifhm  3 
months  of  receipt) 

(3)  A  combination  unfunded,  insured 
weffare  plan  has  its  benefits  provided 
partially  as  an  unfunded  plan  and  partially 
as  a  f\jil»  insured  plan  An  eiampie  of  such  a 
plan  IS  a  plan  which  requires  tf>e  employer 
to  reimburse  an  employee  for  hospital 
expenses  with  the  first  S 1  OX)  per  year  of 
benefits  paid  from  tfie  general  as.sets  of  tt>e 


e«nptoyef  and  any  benefits  above  $  1 .000 
pe«]  from  a  stop  kMS  tnsucance  contract 

Tha  insurance  contracts  or  policte* 
docusaed  above  must  be  issued  by  an 
insurarK*  company  or  sirrHlar  organization 
(such  as  Blue  Croa^,  Btue  ShieM  or  a  heaWt 
maintenafvre  organization)  that  can  tagatty 
do  business  m  arry  state  A  plan  meeting  (1) 
cannot  have  any  assets  at  any  time  dunng 
the  pian  year 

'Oroctty,'  as  used  m  (1)  above,  means 
ttiat  ttw  plan  canrwt  use  a  trust  or 
separately  maintained  fund  (including  a 
Code  section  501(cX9)  trust)  to  hotd  plan 
assets  or  to  act  as  a  conduit  ftv  tfie  transfer 
of  plan  assets 

See  29  CFR  2520  10*20 
Note:  An  'emptoyees  aiwcufion '  as  used 
in  Cod*  taction  50UcX9)  shooW  not  be 
confuse  wTfh  ttw  »mpk>y«e  ofganiation  or 
e^nptoytf  which  eitaC>iist>es  anc  maintains 
{<  a  .  sponsors)  tt)t  wttfara  baneftt  plan 

(b)  An  unfunded  pension  benefit  plan  of 
an  unfunded  or  combination  unfuncJed  and 
insured  welfare  benefit  plan  (l)wfiose 
benefits  go  only  to  a  select  group  of 
management  o<  highly  compensated 
employees,  and  (2)  which  meets  ttie  terms 
of  Department  of  Labor  Regulations  29  CFR 
2520  104  23  (including  the  requirement 
that  a  notification  staterr^ent  tie  filed  with 
DOl)or29CFR2520  104  24 

(c)  Plans  maintained  only  to  comply  with 
workers'  compensation  unemployment 
compensation,  or  divat>iiity  ir^urance  laws 

(d)  An  unfunded  excess  benefit  plan 

(e)  A  weffare  benefit  plan  maintained 
outside  tfie  Uinted  States  primarily  for 
persons  sut»tantially  all  of  wfiom  art 
nonresident  aliens 

(f)  A  pension  benefit  plan  maintained 
outside  the  United  States  if  it  is  a  qualified 
foreign  plan  within  tfie  meaning  of  Code 
section  404A(e)  that  does  not  qualify  for 
the  treatment  provided  m  Code  section 
402(c) 

(fi)  An  annuity  arrangement  descnbed  in 
29  (5r  2510  3  2(f) 

(h)  A  simplified  employee  pension  (SEP) 
described  m  Codt  section  408(k)  which 
conforms  to  the  alternative  meffiod  ot 
compliance  described  m  29  CFR 
2520  104  48  Of  29  CFR  104-49  A  SEP  o  a 
pension  plan  which  meets  certain  minimum 
qualifications  regarding  eligibility  and 
emptoyer  contributions 

(i)  A  church  plan  not  electing  coverage 
under  Code  section  4  l(Xd)  or  a 
governmental  plan 

(j)  A  welfare  plan  (ottier  than  a  fringe 
benetrt  ptan)  that  participates  in  a  group 
insurarKe  arrangement  trat  files  a 
return/report  Form  5500  on  its  behatf  A 
group  insurance  arrangement  «  an 
arrangemerrt  which  provides  benefits  to  the 
employees  of  two  or  more  unafhitated 
•mptoyerj  (not  in  connection  with  a  multi 
emptoyer  plan  or  a  multiple-employer- 
collectively  t>argained  plan),  fulfy  insures 
one  Of  more  we'fare  plans  of  each 
participating  empiloyef .  end  uses  a  trust  (or 
ottier  entity  such  as  a  tra<]e  associatjon)  as 
tfie  fioldef  of  the  insurance  cxxttracts  and 
the  conduit  tor  piayment  of  premiums  to  the 
insurarKe  company  For  furtf>ef  details,  see 
29CFR2520  104^3 
C.  Kinds  of  Filers. — ttem  4  on  ttie  Form 
5500.  5500-C  and  5500-R  l«t$  the 


difterefit  types  of  entities  wtucb  (ila  ttw 
forms.  These  entities  are  descrltMd 
below 

(a)  Singte^mptoyer  pltn.  — If  one 
employer  or  one  employee  OfganizatXK) 
maintains  a  plan,  file  a  separate 
return/report  for  the  pten.  tf  the  employer 
or  employee  organization  maintains  nriore 
ttian  one  such  plan,  file  a  separate 
return/report  for  e«ch  plan 

M  a  member  of  either  a  controlled  group 
of  corporations  or  a  group  of  trades  or 
t>usinesses  under  cwnmon  control 
maintains  a  plan  ttiat  does  not  invotve  other 
group  members,  file  a  separate 
return/report  as  a  singte-employer  plan. 

tf  several  employers  participate  m  a 
program  of  benefits  wherein  tf»e  funds 
attnbutabie  to  each  employer  are  available 
only  to  pay  benefits  to  ttiat  emptoyefs 
employees,  each  employer  must  file  a 
separate  return/report 

(b)  Plan  for  controlled  group  of 
corporations  or  group  of  trades  or 
tk/sinesses  under  common  control  — These 
groups  are  defined  in  Code  sections  4 14(b) 
and  (c),  and  are  referred  to  as  controlled 
groups 

If  the  benefits  are  payable  to  participants 
from  the  plan's  total  assets  without  regard 
to  contributions  by  each  participarU's 
employer,  file  one  return/report  for  the 
plan  On  the  return/report  for  the  plan, 
complete  item  22  only  for  the  controlled 
group's  employees. 

Exception:  Employers  who  participate  in  a 
plan  of  one  of  the  groups  listed  atxMO  but 
who  are  not  members  of  the  group  must  file 
a  separate  return/report  The  return/repoft 
should  be  filed  on  Form  5500-C  or  550CKR, 
as  applicable  (see  'What  To  File'  on  pi^ 
4)  (Jn  the  Form  5500-C,  complete  only 
items  1 .  2,  3,  4f,  5.  6.  9,  and  22.  On  Form 
5500-R,  complete  only  items  1  through  3, 
4f,  and  5  through  8b 

If  several  employers  participate  m  a 
program  of  benefits  wherein  the  funds 
attributable  to  each  employer  are  available 
only  to  pay  benefits  to  that  empl^er's 
emptoyees.  each  employer  must  file  a 
separate  return/report  as  a  single  employar 
plan 

(c)  Multiemployer  pUn  —  Muitieniployer 
plans  are  plans  ( 1 )  to  whKh  more  than  o»»e 
employer  is  required  to  contribute;  (2)  which 
are  maintained  pursuant  to  one  or  more 
collective  bargaining  agreements,  and  (3) 
have  not  made  tfie  election  under  Code 
section  4 14(fy5)  and  ERISA  t«ctio« 
3(37XE)  pile  one  return/  report  for  each 
such  plan  Contnbubog  employers  do  not 
file  individually  with  respect  to  such  plant. 
See  Code  section  4 1 4  for  more  infonrtation. 

(d)  Muftipio-empk3yer<oUecUvetf- 
bargained  plan  — A  multiple-empioyer- 
collectivelybargained  plan  involves  more 
than  one  employer,  is  collectively  ttargained 
and  collectively  furuled.  and,  if  covered  by 
PBGC  termination  insurance,  has  properly 
elected  before  9  27  81  not  to  be  treated  as 
a  multiemployer  plan  under  Code  section 
414(fX5)or  ERISA  sections  3(37XE)  and 
4001  (aX3)  File  one  return/report  for  each 
such  plan  Participating  employers  do  riot 
file  individually  for  these  plans 

(e)  Multiple-employer  plan  (other).  — A 
multiple-employer  plan  (ottier)  involves 
more  tfian  one  employer  and  is  not  one  of 
the  plans  already  described  A  multiple- 


emptoyar  plan  i/etim)  titckidas  «nly  plans 
wtwM  contributiow  tran  wdiwdual 
empkryors  are  aaadablt  to  pay  hanefils  to  aU 
participants  File  one  rotura/report  for  each 

such  plan. 

In  addition,  for  pension  benefit  plans, 
each  participating  employsr  filat  oithar  a 
Form  5500-C,  regardleacof  the  numtoar  of 
porticipanls,  or  Form  5500-R  On  Form 
5500-C.  complete  only  items  1. 2. 3. 4f.  5, 
6, 9,  and  22  On  Form  5500-R,  conplete 
orrty  items  1  through  3, 4f ,  and  5  thrattfdi 
8b. 

Nota: '/  a  participating  empkijftr  jf  aico  the 
sponsor  ot  ttie  multiple^employer  plan 
(other),  ttte  plan  number  on  the 
returri/report  filed  for  the  plan  should  be 
333  The  Form  5500-CorFonn  5500-R 
filed  by  the  partiapabng  employer  ihould 
Usthisorher  appropriate  plan  number. 

tt  more  than  one  employar  participatea  m 
the  plan  and  the  plan  provides  that  each 
employer's  contnbutions  are  available  to 
pay  benefits  only  for  that  employer's 
employees  who  are  covered  by  the  plan,  one 
annual  return.'report  must  be  filed  for  each 
participating  employer  These  tilers  wiU  be 
considered  single  employers  and  should 
complete  the  entire  form 
0.  Investment  Arrangamants  Filing 
Directly  WMh  DOL— Senv  plans  invest  m 
certain  trusts,  accounts,  and  other 
investmant  arrar^ments  which  may  lile 
information  concerning  itself  and  rts 
relationship  with  employee  tienefit  plans  (as 
specified  on  page  5)  directly  with  DDL. 
Plans  participating  in  an  investment 
arrangement  as  described  in  paragraphs  a 
through  c  tielow  are  required  to  attach 
certain  addrbonal  information  to  the 
return/report  filed  with  IRS  as  specified 
tielow. 

a.  Common/Collactlve  Trust  and 
Podad  Separata  Account 

(i)  Deftnrtjon  For  reporting  purposes,  a 
common,  collective  trust  is  a  trust 
maintained  by  a  bank,  trust  company,  or 
sin^lar  institution  which  » regulated, 
supervised,  and  subject  to  periodic 
examination  by  a  state  or  Federal  QgerKy  for 
the  collective  investment  arvl  reinvestment 
of  assets  contributed  thereto  from 
employee  benefit  plans  nuintained  by  more 
than  one  employer  or  controlled  group  of 
corporations,  as  the  term  is  used  in  Code 
section  1563  For  reporting  purposes,  a 
pooled  separate  account  ts  an  account 
matntamed  by  an  insurance  earner  which  is 
regulated,  supervised,  and  sut>tect  to 
periodic  examination  by  a  state  or  Federal 
agency  for  the  collective  irwestroetrt  ar^d 
reinvestment  of  assets  contributed  thereto 
from  employee  benefit  plans  maintained  by 
more  than  one  employer  or  controlled  group 
of  corporations,  as  the  term  is  used  m  Code 
section  1 563  See  29  CFR  sections 
2520  103  3,  2520  103w».  2520  103-5. 
and  2520. 103-9. 

Note:  for  reporting  purposes,  a  separate 
account  wtiich  is  not  considered  to  be 
Mdingplan  assets  pursuant  to  29  CfP 
251 03-101(hXlXiii).  shaU  net  constitute  a 
pooled  separate  account. 

00  Additional  Information  Required  To 
Be  Attached  to  ttie  Form  5500  -C  for  Plans 
Participating  in  Common/CoHective  Trusts 
and  Pooled  Separate  Accounts  A  plan 
participating  in  a  common/collective  trust 
or  pooled  separate  account  must  complete 


ttia  annual  return/ repert  maccoRtance 
iMrth  the  specif  c  imtructiona  and  attach 
eiliiar  ( 1 )  ttie  most  recent  rtatetnenl  of  the 
aaaett  and  Itabihkes  of  any  oonwnon/ 
coHectN*  trust  or  pooled  saparate  accauni. 
or  (2)  a  certification  that  (A)  the  statwnanl 
of  tha  assets  and  liabilities  of  the  comrrxm/ 
caUactnre  trust  or  pooled  aaparale  acooMNt 
has  baen  submitted  direcOy  to  OOC  tff  the 
finarKial  institution  or  insurance  canmr, 
(B)  the  plan  has  received  a  copy  of  the 
statement,  and  (C)  inciudet  the  ElN  and 
ottiar  numt>ers  used  by  the  financial 
institution  or  insurance  carrier  to  idefitrly 
ttie  trusts  or  accounts  m  ttie  direct  liking 
made  With  OOL 
b.  Maatar  Trust 

(i)Definibon  For  reporting  purposes,  a 
master  trust  is  a  trust  for  whtth  a  regulated 
financial  nstitutton  (as  dehrwd  below) 
serves  as  trustee  or  custodian  (regardless 
of  whettier  such  institution  exercises 
discretionary  authority  or  control  with 
respect  to  the  management  of  assets  heVj 
in  the  trust),  and  in  wtiich  assets  of  more 
than  one  plan  sponsored  by  a  saigle 
employer  or  by  a  group  of  employers  under 
common  control  are  field 

A  "regulated  finariciaJ  mstrtution'  means 
a  tiank.  trust  company  or  similar  finanoai 
institution  which  is  regulated  supervised, 
and  sutiyect  to  periodic  examination  Ijy  a 
state  or  Federal  agency  Cximmon  control 
IS  determined  on  the  basis  of  all  relevani 
facts  and  circumstances  (whetfier  or  not 
such  employers  are  incorporated)  See  29 
CFR  2520  103- 1(e) 

For  reporting  purposes,  the  assets  of  a 
master  trust  are  considered  to  be  held  in 
one  or  more  'investment  accounts  "  A 
master  trust  investment  account  may 
consist  of  a  pool  of  assets  or  a  smgle  asset 

Each  pool  of  assets  t>eld  in  a  master  trust 
must  be  treated  as  a  separate  master  trust 
investment  account  if  each  plan  wtuch  fias  an 
interest  in  the  pool  lias  ttie  same  fractional 
interest  m  each  asset  m  the  pool  as  its 
fractional  interest  m  the  pool,  and  if  each 
such  plan  may  not  dispose  of  its  wrterest  m 
any  asset  m  ttie  pool  wittiout  disposing  of  Kt 
interest  in  the  pool  A  master  trust  may  also 
contain  assets  whicti  are  not  field  m  such  a 
pool.  Each  such  asset  must  be  treated  as  a 
separate  master  trust  investment  account 
FinafKial  information  must  generally  tie 
provided  with  respect  to  each  master  trust 
Investment  account  as  specified  on  page  5 
(u)  Additional  Informatiof^  Retjuired  To 
Be  Attactied  to  ttte  Form  SSOO^C  for  Plans 
PartKipating  m  Master  Trusts  A  plan 
partiupating  m  a  master  trust  nsust 
complete  ttie  annual  return/report  and 
attach  to  It  a  schedule  listing  each  n'laster 
trust  investment  account  m  n^iich  ttie  plan 
has  an  interest  indicating  the  plan's  natne, 
ElN,  and  plan  number  and  the  name  ot  ttie 
master  trust  used  m  ttie  master  trust 
information  filed  with  DOL  (see  page  5)  For 
each  investment  account  you  must  show,  m 
tabular  format,  the  net  value  of  ttie  plan's 
interest  in  each  investment  account  at  the 
begmntng  and  end  of  the  plan  year,  and  tfie 
net  investment  gavi  (or  toss)  allocated  to 
the  plan  for  ttie  plan  year  from  ttie 
mvestment  account 

Note:  If  a  master  trust  investment  account 
consists  solely  of  one  plan 's  asset(s)  during 
ttie  reporting  period  ttie  plan  may  repct 

Page  3 
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th^i«)MSSfttf)  eitfyef  at  an  tnvmstmmnt 
account  fo  0»  rrporttid  as  part  o<  t*ie  mastof 
trutt  report  hiecl  dif»ctly  tnth  LX)t  or  ai  a 
plan  ass«(ts)  wfuch  n  not  part  ol  tha  mastff 
trust  (and  tfttrttora  Uibi^ct  to  alt 
instrvctions  pertaining  to  assfti  not  '^kJ  m 
a  masttt  trust) 

c.  103  12  Inwatmant  Entltl«a 
Ontinitmn   ?SCFR2^.W  lOJ  \2 
p<ovi<Je»  »n  i(t«rajitiv«  method  o<  report»og 
'c  pUns  wh.f  h  lOveit  in  an  entity  fotf»f 
thjn  »n  inv««trnert  arrangement  'ilirig  with 
DOt  destriOed  m  a  or  6  above)  the 
urKJert/irn  atiett  of  wtuch  inckKje  "p**n 
asAaHs'  (wifhtn  tr>*  fneaninjj  cX  ^  Cf  R 
2510  }  101)o(  twoor  iTxxe  pUn^  w^^ch 
•re  rtcA  m*mber^  o(  a  'retateo  group'  ol 
e«np4ov«e  b*nef It  plans  For  reporting 
purposes,  a  'reiated  group'  comi»t5  of  each 
group  ai  two  or  more  emptoyve  beoefit 
plan*  (1 )  ••ch  o*  <mfvfi  h  r«ce<v««  1 0  percent 
or  rnore  ot  iti  aftgregate  contributiom  from 
the  lame  employer  o*  from  a  memtw  of  tfie 
»«me  corttro(le<1  group  of  corporations  (a» 
(Jefermirvec)  uncJer  Co<Je  section  lS63(al 
witlXHJt  'egsftl  to  CoJ*  section  lS6J<aX4) 
ttiereofy  or  (2)  tai^t\  of  wfirch  is  pi»t>er 
maintained  by  cw  mdinUinec!  pu'^uant  to  a 
coll«cttve  bergaiMiiig  agreement  negotiated 
by   tt^e  same  empWywe  organuation  or 
affiliated  employee  organi/ations   for 
purposes  of  thu  p«ra|{rapn  an  "jtfilidte'  uf 
an  employee  organi/ation  rneans  any 
person  (  ontrollirig   controlled  by   o<  uoder 
comrTwn  control  wrth  such  organization 
See?9CFR:s.*0  lOJ  12 

For  reporting  purposes  the  investmertt 
entities  descnt)^  abow  with  respect  to 
•hich  the  required  information  is  filed 
directly  with  CX)l  constitute  '103  12 
investment  errfities' (lOJ  12  Its) 
L  What  Te  Fit* — \\\a  circumstarKes  that 
dictate  whKh  form  s^ouM  be  fil«d  are 
descntwd  betow  in  addition,  there  are 
scfiaOules  tf^t  may  need  to  be  attached  to 
the  return,  report   These  are  afso  described 
below  F  inalfy  this  section  atso  contaim  a 
description  of  special  filing  requirements  for 
plans  that  invest  m  certain  irrvestment 
arrar>gements  A  brief  guide  iMustratiog 
wtiich  forms  and  schedules  are  required  by 
different  types  of  plans  and  filers  rrMy  ba 
found  on  page  7 

Form* 


farm  35O0  —File  Form  5500  Annual 
Return, Report  of  tmployee  Benefit  Ptan, 
annually  for  each  plan  with  100  or  more 
participants  at  tt>e  tMginnmg  of  tf^  plan  year 
farm  5500-C.  — F  le  Form  5500-C 
Retum/Reoort  of  Employee  Benefit  Plan, 
for  aech  pensjon  tienefit  plan,  welfara 
berwfit  plan,  and  fringe  benefit  plan  (unleu 
otherwea  exempted)  with  fewer  than  100 
participants  (one  participant  plans  see 
"Form  5500€2'  below)  at  the  begirHiirxg  of 
the  plan  year  File  f  orm  5500-C  for  the  first 
plan  year  the  year  for  which  tf>e  fir\al 
return,  report  is  due  and  for  plan  years  in 
«^Kh  a  F orm  5500  R  ri  not  filed  at 
explained  below 

Fanm  5500-1*. —Form  JSOO-R. 
RaSl*tration  Staterrwnt  of  Lmployee  Benefit 
Plan  (with  fewer  tfAan  100  participants). 
may  be  Med  instead  of  a  Form  5500^C  for 
this  plan  year  prowled  (a)  this  s  not  tfie 
ftrtt  plan  year  (b)  this  is  not  a  year  for 
which  the  final  return,  report  is  doe.  and  (c) 
a  Form  550OC  has  been  filed  for  one  of  the 
Pl««  4 


prior  2  plan  years  The  Form  5500-R  should 
not  be  filed  if  (a)  this  plan  year  rs  tfia  first 
plan  year  (b)  thrs  i»  tfw  plan  year  for  which 
a  final  return /report  IS  doe  or  (c)  tf>e  Form 
5500  R  has  been  filed  for  both  of  the  prior  2 
plan  years 

Any  ptan  may  cfuxMC  not  to  file  tti«  Form 
5500  R  if  the  plan  files  the  Form  550OC 
instead 

Note:  Gfnerally  under  fhe  hiing 
requirrmmts  atptained  atxxfa.  it  ttie 
number  ol  plan  partKipanti  increases  from 
urxfer  100  to  100  or  more,  or  decreases 
from  1 00  or  more  to  under  1 00  from  one 
year  to  rtie  ne»f  yoo  woukj  ^a»•  to  file  a 
different  form  from  tttat  fUed  ffte  previous 
rear  However,  there  a  an  eaceptton  to  ttia 
rule  Vou  may  hie  fhe  same  form  you  filed 
lait  year  even  it  the  number  o<  partxipants 
ct\ar>ged  provided  tt\a1  at  fhe  beg^nrirtg  of 
ttMs  plan  year  the  plan  f\ad  at  least  80 
participants  Put  not  rrxxe  tfian  1 20 
Farm  55O0eZ  —form  iiOOU..  Annual 
Return  of  On* Participant  Pension  Benefit 
Plan  siX)old  be  filed  by  most  one- 
participant  |>lans 

A  one  partK  ipant  plan  ts  ( 1 )  a  pension 
benefit  plan  that  cavern  only  »n  individual  or 
an  individual  and  his  or  her  spouse  wtio 
wholfy  own  a  trade  or  business  whettier 
incorporated  or  unirKorporated  or  (2)  a 
pension  benefit  plan  lor  a  partnership  that 
covers  onfy  the  partners  or  ttie  partners  and 
tfie  partners  spouses 

See  Form  5500€i  and  its  instructions  to 
see  if  the  plan  meets  the  requirements  for 
filing  tf>e  form 

hem>  To  Be  Comp4etwl  on 
Form  5500-C 

Certain  kinds  of  plans  and  certain  kinds  of 
fclers  that  ar»  required  to  subrriit  Form 
550O-C  are  net  required  to  complete  tf>e 
entire  form  These  are  described  below,  by 
type  of  plan  Cfieck  the  list  of  fwadings  to 
see  rf  your  ptan  is  affected 
1   WeHare  BaweWt  Plane — Wertart  benefit 
plans  ganeraify  must  complete  ttie  foNowing 
Items  on  the  Form  5500-C    1  through  6c 
7a.  Sa.  c  d.  and  e  9a  b  c  and  t  10a 
through  d    1 1  through  1 4  and  29  througf 
31 

Note:  ti  one  form  5500-C  is  filed  for  both  a 
weHare  plan  and  a  fringe  tmnefit  plan,  items 
22c  2^  and  22i  must  be  completed  m 
addition  to  ttie  items  hsted  above  tor 
weitare  plarts 

2.  Frince  BertefH  Plans — A  Form  550aC 
hied  only  because  of  Code  section  60390 
(i  ■  .  for  a  Iringe  benefit  plan)  need 
completa  only  items  i  through  6a.  7a.  9a. 
9t)  22c.  22g.  22i.  31h.Bnd31i 

tf  the  annual  return/report  ts  also  for  a 
welfare  benefit  plan  (see  'Who  Must  File* 
on  page  1 ).  cornplete  ttie  atiove  itema  af«d 
thoae  specified  lor  welfare  benefit  plans  m 
'l'abo«e 

3.  Penalow  ftana — in  general,  most 
pension  plans  (defined  Denefrt  and  dohned 
contnbution)  are  raqurrad  to  completa  all 
Items  on  ttie  form   However .  some  Items 
need  not  be  completad  by  certain  tirpes  of 
pension  plans,  as  described  below 

a.  Ftans  exclusively  usmg  a  tax  deferred 
annuity  arrangement  under  Code  section 
403(bKl)  These  pUnt  need  only  completa 
Items  1  ttvo««h  5.  6ti(iv).  and  9 
^  Ptans  exclusively  using  a  cuctodial 
account  for  regulated  investmerrt  corripany 


itock  under  Code  section  403(bX7)  These 
plans  i»eed  only  complete  items  1  through 
5  6b(¥),  end9 

c  Individual  Retirement  Account  F*!an  — A 
pension  plan  utilizing  individual  retirement 
accounts  or  annuities  (as  described  m 
Code  section  408)  as  the  sole  funding 
vehicle  for  providing  benefits  need  only 
complete  Items  1  thnxjgh  5,  6b(vi).  and  9 
tf.  Fully  Insured  Pension  Plan  — A  pension 
benefit  plan  providing  benefits  exclusively 
through  an  insurarve  contract,  or  contracts 
that  are  fully  guaranteed,  and  which  meets 
all  of  the  conditons  of  29  CFR  2520  104 
44  need  onfy  complete  items  1  through 
29t>  A  perwion  plan  which  irKludes  both 
irrsuranca  corrtracts  of  tfie  type  described  m 
29  CFR  2520  104-44  as  well  as  other 
assets  should  limit  its  reporting  in  items  30 
and  3 1  to  ttwse  other  assets 
Note:  For  purposes  of  the  annual 
return/report  and  f  he  alternative  rnettnxt  of 
compkanca  set  forth  m  29  CFR  2520  104 
44  a  contrect «  consictened  Id  be 
'allocated' onfy  if  fhe  irtsurance  compsny 
or  organization  that  issued  tt>e  contract 
unconditionally  guarantees  upon  receipt  of 
rhe  required  premium  or  consideration,  to 
provide  a  retirement  bene'it  of  a  specified 
amount,  wtthout  ad/ustment  for 
fluctuations  in  the  rnarket  value  of  the 
undenyirig  assets  of  fhe  company  or 
organization  to  each  partKipant.  and  each 
partKipant  has  a  legal  right  to  such  benefits 
whKh  8  legally  enforceable  directly  against 
fhe  insurance  company  or  organization 
a.  Nonqualified  F^ans  Maintained  Outside 
the  U  S  — Nonqualified  pension  benefit 
plans  maintained  outside  the  United  States 
primarily  for  nonresident  aliens  required  to 
file  a  return/report  (see  'Who  Must  File*  on 
page  1 )  need  only  complete  items  1 
through  8c.  9  through  1 2.  and  1 5  through 
17 

4.  Plana  af  More  Than  One  Ej«iptoyer — 
All  plans  of  mort  ttvan  one  employer  (plans 
of  a  controMad  group,  muttiempioiyer  plans, 
multiple-employer -coUectniefy  bargained 
plans,  and  moHiple  employer -plan  (other)) 
generally  sivxild  complete  all  applicable 
(welfare  or  pension )  items  on  ttie  form 
except  tor  item  6d  Only  single-employer 
permon  plans  must  complete  this  item  In 
addition,  multiemployer  and  multiple- 
employer -collectively  bargained  plans  need 
not  complete  item  22  on  the  Form  5500-C 

Schodutet 

The  vanous  schedules  to  be  attacfied  to  the 
return/report  art  listed  below 
Note:  M  attachments  to  the  Forms  5500. 
5500-C.  and  5500-R  must  include  the 
name  of  ttie  plan  and  the  EIN  and  plan 
number  (PN)  as  found  m  .ferns  5a,  lb.  and 
5c.  rmpectivefy 

Altec*  yri>e<u<>  A  (Farm  55001. 
Immnmf  ImtormsaoH.  to  form  5500, 
S500-C.  w  5500-R  if  any  benefits  under  the 
plan  are  provided  by  an  insurarKe  company, 
msuraiKe  terwce.  or  other  similar 
organizBtKm  (such  as  Blue  Ooss,  Blue 
Shield,  or  a  health  maintenance 
orgffMZMVtm) 

Caceptlen:  Schedule  A  (Form  5500)  ts  not 
needed  i1  ttie  plan  covers  (1)  only  an 
ndhnduet,  or  an  indrvtdual  and  his  or  her 
spouse,  wtx)  wholly  owns  a  trade  or  business, 
mhettm  incorporated  or  unincorporated:  or 
(2)  a  partner  n  a  partnership,  or  a  partner 
and  his  or  her  spouse 


Do  not  file  a  Schedule  A  (Form  5500) 
with  a  Form  5500EZ 
Attach  Schedule  B  (Form  5500), 
Actuarial  Information,  to  Forms  5500 
5500-C,  5500-R,  or  5500E2  tor  most 
defined  benefit  pension  plans  See 
instructors  for  Schedule  B. 
Schedule  5SA  (Form  5500),  Annual 
RegMrwtlon  Statement  Identifying 
Separated  Participants  ¥mh  Deferred 
Vested  Benefits,  may  be  needed  for 
separated  participants  See  'When  To 
Report  Separated  Participants"  in  the 
instructions  for  Schedule  SSA. 
Schedule  P  (Form  5500),  Annual  Return 
of  Fiduciary  of  Employee  Benefit 
Trust  — Any  fiduciary  (taistee  or 
custodian)  of  an  organization  that  is 
qualified  under  Code  section  401(a)  and 
exempt  from  tax  under  Code  section  501(a) 
who  wants  to  protect  the  organization  ufxJer 
the  statute  of  limitations  provKtod  in  (kxle 
section  6501(a)  must  file  a  Schedule  P 
(Form  5500) 

File  the  Schedule  P  (Form  5500)  as  an 
attachment  to  Form  5500.  5500-C,  5500-R. 
or  55<X)E2  for  the  plan  year  in  which  the 
trust  year  ends. 

Other  Filings 

Reporting  Requirements  for 
Investment  Arrangements  Filing 
Directly  With  DOL 

Certain  investment  arrangements  for 
employee  benefit  plans  file  financial 
information  directly  with  DOL.  These 
arrangements  include  common/collective 
tnists,  pooled  separate  accounts,  master 
trusts,  and  103- 12  lEs  Definitions  of  these 
investment  arrangements  may  be  found  on 
page  3  Their  DOL  filing  requirements  are 
descnbed  below. 

A.  Common/Collective  Trust  and 
Pooled  Separate  Account  Information 
To  Be  nied  Directly  With  DOL 

Financial  institutions  and  insuraiKe  carriers 
filing  the  statement  of  the  assets  arxl 
liabilities  of  a  common/collective  trust  or 
pooled  separate  account  should  identify  the 
trust  or  account  by  providing  the  EIN  of  the 
trust  or  account,  or  (if  more  tfian  one  trust 
or  account  is  covered  by  the  same  EIN)  both 
the  EIN  and  any  additional  number  assigned 
t)y  ttie  hnanciai  ifBtitution  or  insurance 
can-ier  (such  as  99-1234567  Trust  No.  1); 
and  a  list  of  all  plans  participating  in  the 
trust  or  account,  identified  by  the  plan 
number,  EIN,  and  name  of  ttie  plan  sponsor. 
The  direct  filing  should  be  addressed  to: 
Common/Collective  Trust  (OR) 
Pooled  Separate  Account 
Pension  and  Welfare  Benefits 
Administration  • 

U  S  Department  of  Labor,  Room  N5644 
200  Constitution  Avenue,  NW 
Washington,  DC  20210 

B.  Master  Trust  Information  To  Be 
Filed  Directly  With  DOL 

The  following  information  with  respect  to  a 
master  trust  must  be  filed  with  DOL  by  the 
plan  administrator  or  by  a  designee,  such  as 
tfie  administrator  of  another  plan 
participating  in  the  master  trust  or  the 
financial  institution  serving  as  trustee  of  the 
master  trust,  no  later  than  ttie  date  on 
which  the  plans  return/report  is  due.  While 


only  one  copy  of  the  required  information 
should  be  filed  for  all  plans  participating  in 
ttie  master  trust,  the  information  is  an 
inte^l  part  of  the  return/report  of  each 
participating  plan,  and  the  plan's 
retum/report  will  not  be  deemed  complete 
unless  all  the  information  is  filed  within  the 
prescribed  time. 

NotK  If  a  master  trust  investment  account 
consists  solely  of  one  plan 's  asset(s)  dunng 
ttie  reporting  period,  the  plan  may  report 
the(se)  asset(s)  either  as  an  investment 
account  to  be  reported  as  part  of  the  master 
trust  report  filed  directly  with  DOL  or  as  a 
plan  asset(s)  which  ts  not  part  of  the  master 
trust  (and  therefore  subfect  to  all 
instructions  pertaining  to  assets  not  held  in 
a  master  trust). 

Each  of  the  following  statements  and 
schedules  must  indicate  the  name  of  the 
master  trust  and  the  name  of  the  master 
trust  investment  account.  The  information 
shall  be  filed  with  DOL  by  mailing  rt  to. 
Master  Trust 

Pension  and  Welfare  Benefits 
Administration 

U.S.  Department  of  Labor,  Room  N5644 
200  Constitution  Avenue,  NW 
Washir^on.  DC  20210 

1.  The  name  and  fiscal  year  of  ttie 
master  trust  and  the  name  and  address  of 
the  master  trustee. 

2  A  list  of  all  plans  participating  in  the 
master  trust,  showing  each  plan's  name. 
EIN.  PN,  and  its  percentage  interest  in  each 
master  trust  investment  account  as  of  ttie 
begmning  and  end  of  the  fiscal  year  of  the 
master  trust  ending  with  or  within  the  plan 
year. 

3.  A  statement,  in  ttie  same  format  as 
Part  I  of  Schedule  C  (Form  5500),  for  each 
master  trust  investment  account  showing 
amounts  of  compensation  paid  dunng  the 
fiscal  year  of  the  master  trust  ending  with  or 
wittun  ttie  plan  year  to  person^  provKling 
services  with  respect  to  the  investment 
accourrt  and  subtracted  from  ttie  gross 
income  of  ttie  investmerrt  account  in 
determining  the  net  increase  (decrease)  in 
net  assets  of  the  investmerrt  account 

4.  A  statement  for  each  master  trust 
investmerrt  account  showing  ttie  assets  and 
liabilities  of  the  investment  account  at  ttie 
beginning  and  end  of  ttie  fiscal  year  of  the 
master  trust  ending  with  or  wrthin  the  plan 
year,  grouped  in  ttie  same  categories  as 
those  specified  in  item  34  of  Form  5500 

5  A  statement  for  each  master  trust 
investment  accourrt  showing  the  income 
and  expenses,  changes  in  net  assets,  and 
net  increase  (decrease)  in  net  assets  of 
each  such  investment  account  during  the 
fiscal  year  of  the  master  trust  ending  wrth  or 
wrthin  the  plan  year,  in  the  categories 
specified  m  rtem  35  of  Form  5500  In  place 
of  rtem  35a,  show  the  total  of  all  transfers 
of  assets  into  the  investmerrt  account  by 
participating  plans.  In  place  of  rtem  35j, 
st>ow  ttie  total  of  all  transfers  of  assets  out 
of  ttie  investment  account  by  participating 
plans. 

6.  Schedules,  in  the  format  set  forth  in 
the  ifKtructions  for  item  30  of  Form  5500, 
of  ttie  following  items  wrth  respect  to  each 
master  trust  investment  account  tor  ttie 
fiscal  year  of  the  master  trust  ending  wrth  or 
wrthin  the  plan  year  assets  held  for 
investment,  nonexempt  party-minterest 


transactions,  defaurted  or  uncollectible 
loans  and  leases,  and  5%  transactions 
involving  assets  in  the  investment  account 
The  5%  figure  shall  be  determined  by 
comparing  the  current  value  of  the 
transaction  at  the  transaction  date  with  the 
current  value  of  the  investment  account 
assets  at  tfie  begmning  of  the  applicable 
fiscal  year  of  the  master  trust 

C.  103-12  IE  Information  To  Be  Tiled 
Directly  With  DDL 

The  information  descnbed  below  must  be 

filed  with  the  DOL  by  the  sponsor  of  the 

103- 12  IE  no  later  than  the  date  on  which 

the  plan's  retum/report  is  due  tiefore  ttie 

plan  administrator  can  elect  the  alternative 

method  of  reporting  While  only  one  copy  of 

the  required  information  should  be  tiled  for 

tfie  103-12  IE,  tfie  information  is  an  integral 

part  of  tfie  retum/report  of  each  plan 

electing  the  alternative  method  of 

compliance 

The  filing  address  is 

103-12  Investment  Entrty 

Pension  and  Welfare  Benefrts 

Administration 

US  Department  of  Labor,  Room  N5644 

200  Constrtution  Avenue  NW 

Washington,  DC  20210 

1  The  name,  fiscal  year,  and  EIN  of  ttie 
103-12  IE  and  the  name  and  address  of 
the  sponsor  of  the  103-12IE  Hmorethan 
one  103-12  IE  iscovered  by  the  same  EIN, 
they  shall  be  sequentially  numbered  as 
follows:  99-1234567  Entrty  No  1 

2.  A  list  of  all  plans  participating  in  the 
10312  IE,  showing  each  plan's  name,  EIN, 
PN,  and  rts  percentage  interest  in  ttie  103- 
12  IE  as  of  ttie  beginning  and  end  of  ttie 
hscal  year  of  the  103  12  IE  ending  wrth  or 
wrthin  ttie  plan  year. 

3  A  statement,  in  tf>e  same  format  as 
Part  I  of  Schedule  C  (Form  5500).  tor  the 
103-12  IE  stwwing  amounts  of 
compensation  paid  dunng  ttie  fiscal  year  of 
the  103-12  IE  ending  wrth  or  wrthin  the  plan 
year  to  persons  providing  services  to  ttie 
10312  IE. 

4  A  statement  showing  ttie  assets  and 
liabilities  at  ttie  beginning  and  end  of  the 
fiscal  year  of  the  10312  lEendir^wrthor 
wrthin  ttie  plan  year,  grouped  in  ttie  same 
categories  as  those  specrfied  in  rtem  34  of 
Form  5500 

5.  A  statement  stiowing  ttie  income  and 
expenses,  changes  in  net  assets,  and  net 
increase  (decrease)  in  net  assets  dunng  ttie 
fiscal  year  of  ttie  103  12  IE  ending  wtth  or 
wrthin  the  plan  year,  grouped  in  ttie  same 
catMones  specified  m  item  35  of  Form 
5500  In  place  of  rtem  35a,  show  ttie  total 
of  all  transfers  of  assets  into  ttie  103-12  IE 
by  participating  plans  In  place  of  rtem  35). 
show  the  total  of  all  transfers  of  assets  out 
of  ttie  103- 12  IE  by  participating  plans. 

6.  Schedules,  in  ttie  format  set  forth  m 
the  instructions  for  rtem  30  of  Form  5500 
(except  rtem  30c)  wrth  respect  to  the  1 03- 
12  IE  for  the  fiscal  year  of  the  103  12  IE 
investment  entity  ending  wrth  or  wrthin  ttie 
plan  year  Substrtute  the  term  "  103-12  IE' 
in  place  of  the  word  "plan"  when 
completing  the  schedules. 

7  A  report  of  an  independent  qualrfied 
public  accountant  regarding  ttie  above 
rtems  and  other  books  and  records  of  ttie 
103-12  IE  which  meets  the  requirements  of 
29CFR2520  103  l(bX5)  p         5 
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Section  3 

General  Information 

Final  R«tufn   Rsport  — il  t»  au*ts  under 

t^r  jtAr  <  n<  ,a1  i^  inMifux-t   Jitfiuily 

I  0(l"»<  H     fldvf  N'M>  (kSllbulMj  to  tfl« 

to  a'^d'^e'  p'«"  '  I'Hi  o'^ff  ail  luOwti**  to» 
«hii  "  Oen^'  ts  "■<«>  &•  pj'iJ  jndef  t  *ei»8r» 
p'»n  have  Cwrn  vilislwo \  ctwchth«    tirwl 
retufo/report     boi  at  -ti*  !np  o'  tn*  form 
filed  tor  JoCh  plan   !►>•  y»*j  o*  comp^eU 
dutfibution  ri  fh«  lavl  /f*;  a  'etu/n,  reyoft 
must  tw  tiled  tot  ttie  uur.   f  or  ptifpos**  ot 
thi»  pef«gt«pfi.  <  co<i  pij-lt  JiWr.OatKji'  •'!* 
occur  in  the  ye«'  m  •!  >.n  fw  *\s««i  ol  a 
terminated  plan  «;e  tw  .ujjr  t  oiujer  t^e 
control  ot  PBGC 

For  a  detinp^l  benetit  p*ar  covered  rjy 
PBGC,  a  PBGC  Form  1  must  be  •'»eO  arid  i 
premium  must  t*  paid  until  trie  end  ol  trie 
pun  year  in  »»hich  trie  assets  a't  iJst'itiuted 
Of  brought  under  the  control  ol  PBGC 

Filing  the  return/report  ma'Ved    tina( 
return    and  mrjic  jting  that  the  ptan 
terminated  vati'.i-es  the  notitication 
'•N^uirement  ol  Code  iectKVi  6057(b)(3) 
Signature  and  Hate.  —  Tr>e  plan 
administrato'  '  I'st  sign  tr^  cute  ail 
rf  turns/repor  s  f  Jed  In  ed<J.t.on  t%e 
employer  must  sign  a  return,  report  Med  tor' 
a  sirigle-employer  plan  o<  a  jtary  required  to 
t.le  only  because  oi  Code  s*vt*n  bOJ9U 
When  a  lomt  emptoyet  uikki  txiard  o< 
trustees  or  commttee  iS  th«  ptan  soorsor  or 
plan  administrator,  at  least  ar^  employer 
rapresentat've  and  one  unK>n  repiesentative 
must  Sign  and  dJte  the  return,  teporti 

Participe'ing  er"pioye»s  •"  a  moltipie 
employer  plan  i  .ithen  oho  are  'equired  to 
tile  form  5t)00  C  or  SScX''  »   a-p  'eq.i  red  lo 
Sign  the  feturr~   reporl    T^ep^a^ 
artrtiinistfator  need  not  %i^  the  form 
SbOOC  or  5500  R  'lied  by  ttie  parti«.4>at.ng 
emptoyer 

Reproduction*.  — Original  tornis  are 
pre'erotue  Dut  a    iea> 'eprodu*  tion  ol  tr>e 
corripieled  'orT'  .5  at  cep'.it)!*   S.g-^  l^e 
relu'r-   -eoiiri  «HiM  il  .s  reproduted  Ail 
Signa'u'es  rr-ust  t>e  ixnJii'Ju 
Chang*  In  Plan  Year  — oeneraUy  only 
clel"'eii  Lont-  hut  on  perBMon  t»oeM  plan* 
need  'o  get  pri-r  »ptxov»*  tor  a  cfiange  in 
plan  year   (See  Code  settc''  4  IJu  k'i)  ^ 
Rev   Proc   8 ''.'■'    1^8/  ICB    7b'J  enpiams 
the  procedure  '<>'  »tjlonial.«:  app'0*a'  o'  • 
chaoKe  m  pijn  y«a<   A  pecisjon  Oenedt  p4an 
•••a'  Mi^iJi'.  ii't'iai  Jy  rieed  to  oCtam 
,4,1  '    .  1   'i  '  .(    -Muge  >fi  p«ai  year  .jixJei 
^mw  ve.  ;  or  4  . .'     k"),  s  granted  ar 
automatic  apprnyai  tor  a  cfian^  in  plan  ye*r 
it  all  the  toiiij*!"u  cntena  are  m«t 

1    No  plan  year  ts  more  than  12  morrtr* 
long 

J    The '"arge  oil  not  delay  ttie  time 
»*r>en  the  piai'  utherwse  ««njlil  t^mtm  been 
re<]uired  !o  lon'orm  to  tt>e  requirerrTenls  ot 
any  statute  '^  ..latiorv  or  puWahed 
position  ot  the  iWS 

3  Th«tr,st    taoy  retains  its  eiempt 
status  'or  the  snort  period  required  to  ottect 
the  L  r^ange   as  oiell  as  tor  the  tuabie  year 
immeOMteiy  preceOiig  ff>e  snort  period 

4  *ii  attor's  Tece»«ary  to  imptement 
the  f  nanije  n  plan  ya«r  mtlurtrif  ptan 
amendmer't  and  a  resoruten  o4  the  board  of 
duet  tors  I  t  aputeatila).  have  been  taken  on 
or  t)«tor«  the  ast  day  ot  the  tnort  penod 

Pace  6 


5  No  Otange  ki  pian  year  haa  bean 
made  (or  ar^  of  the  pracadinc  pUn  years 

6  In  the  case  ol  a  defined  benetit  ptan. 
dadoclione  are  taken  m  accordance  wiU\ 
taction  5  ot  Rev  Pioc  87  2  7 

r  or  trie  hrrt  r«»wn/r»part  ttvat  is  tited 
tatKxianfUw  change  in  pun  year   ."ve^nthe 
bcB  mdicalad  on  the  second  Una  under  the 
title  at  t^e  top  ot  the  term  (or  ilen  16  li 
F  orm  5500  R  is  beoig  tiled) 
Amended  Return  'Ra»art—»t  you  t>te  an 
amended  ret urri/ report,  ctwchthe  '(n)  aria 
am«r«3ed  ret.,,'n   'eport' t»«  at  the  top  ot 
the  form   Whe"  li*ng  an  arr^ended  return 
be  sure  to  answer  at  question^  and  put  a 
circle  arxxjnd  l'>e  numbers  ot  ttie  iterris  that 
hawe  been  amended 
How  tt»e  AMnual  Return /Report 
tMlormalton  May  la  Uaad. — All  Form 
5500  series  return,  repor*.s  wiii  be  iU)iected 
to  a  conipcrtef;/ed  review   It  is,  therefore,  m 
ttie  filers  best  nteresi  tfiat  the  responses 
accLwatefy  'eiiect  tne  circumstances  t'ley 
were  designed  to  report  Annual  reports  f-ied 
under  Title  I  of  tRiSA  must  be  made 
i  ratiitilt  by  plan  administrators  to  p>an 
partcipanti  and  t5y  the  Depailment  of  Labor 
to  ttie  p<jt*c  Pursuant  to  i  RiSA  section  104 

Section  4 

Specific  Instructions  for 
Form  5500  C 

Important;  Answer  au  items  on  tt>e  Form 
5500  C  With  respect  to  the  pUn  year  untess 
otherwise  enpiicthr  staSed  in  the  rtem-tjy- 
'tem  instructions  or  on  the  form  'tsert 
There'ore   your  responaes  usually  app*y  to 
the  year  entered  or  printed  at  the  top  of  tt>e 
first  page  of  the  toim  Yes  and  no  qoaslion* 
are  to  be  mjrKed either  "ye*'  or  'cki'  but 
not  Doth  If  nether  "yes"  nor  'no'  ai>ply. 
enter  "N  A  ' 

trHormatlon  To  Be  CoOTpMed  at  tite  Top 

irf  ttw  Fomi 

FIftt  L>nea1  the  top  of  the  form- - 

Complete  ttie  space  for  dates  when  ( 1 )  the 

12  rnorrth  pian  fts'  is  not  a  calerylar  year. 

or  (2)  the  pian  year  is  less  than  12  months 

(a  short  plan  year) 

Sacead  Llt>e— Check  the  box  tt  the  plan 

year  has  been  changed  smce  the  last 

return /report  was  fited 

Fourth  Line — Checli  bo»  ( )  if  this  is  the 

rrwtta<  ♦'ling  tor  this  plan   Do  not  check  this 

bo»  rf  you  have  ever  filed  for  this  plan  even  it 

rt  was  on  a  different  form  (Form  5500  vs 

Form5500Cor  Form  5500^  R^ 

Oieck  txm  (lilt  you  have  already  fi'ed  'or 
ttie  1988  plan  /ear  and  are  now  submitting 
an  amended  'etur'i,  report  to  ref^ect  errors 
and,  or  omrssions  on  the  previousfy  filed 
return  ■'eport 

Check  tiOi"  (  ii;  '  tre  plan  no  loTiger  eusts 
to  provide  benef  's  See  Section  3  lor 
instructions  concerning  tfie  re<jL.u(«ment  lo 
file  a  'mat  return  re(X)r1 

TTia  nurokari  o*  the  followtnf 

tnrtrvcttont  are  tt>e  tame  a«  the  ttem 
ntimtMn  en  the  return/report. 

iM.  If  yoo  did  riot  receive  a  preaOdressed 
mailing  label  enter  trie  name  and  address  of 
the  plan  sponsor  ft  the  plan  covers  onfy  the 
emptoyees  of  one  employer,  enter  tt>e 
employer's  riame 

If  you  received  a  Form  5500-C  with  a 
preaddres»ed  mailing  label,  please  attach  it 


■I  the  name  and  address  area  oi  tf^  form 
you  fiia  If  the  name  or  addreM  on  the  letel 
•  wro(%.  draw  a  line  through  the  incorrect 
part  ard  correct  rt 
Tha  term  'plan  sponsor"  mean* — 

(i)  ttie  empioyef  for  an  employee  Isanetlt 
ptan  that  a  imgte  emptoyer  established  oi 
maiNtatns. 

(i>>tM  employee  orgaruatxxi  m  ttie  case 
el  a  plan  ot  an  employee  orgyntxatior .  or 
(m)  ttie  association.  cJjmmrttea.  lomt 
board  ot  trustees  or  other  simrtar  group  of 
r^prasantatives  of  tt>e  parties  wtyj  estatMKh 
or  mairtam  the  ptan.  (f  ttie  plan  is 
estaWtshed  or  maintained  |Oi"Uy  **  o"* «" 
more  employers  and  one  or  nnore  employee 
orgamzxtiors   or  by  two  or  more  employers. 

IrKkjde  enough  mforraation  m  1(a)  to 
describe  the  sponsor  actequatety.  tor 
eumpta.  'Joint  Board  ot  Trustees  at  Local 
187  Machinists"  rattier  ttian  just  "Jo** 
Board  ot  Trustees  " 

lb.  Enter  the  9  digit  employer 
identiticatKjn  numoer  (EIN)  assigned  to  ttie 
pan  sponsor  employer,  i.e  .  (XV  123*567 
Ern)loyers  and  plan  adm»notTa«ors  who 
do  not  tvavean  EiN  should  apply  to'  one  on 
Form  SS-4.  available  from  most  iRS  or  Social 
Secur'ty  Administration  offices  Send  Form 
SS-4  to  ttie  same  Internal  Revenue  ServKe 
Canter  to  wtiich  tt>«s  tonr  will  be  sent 

Pian  sponsors  art  reminded  ttiat  they 
should  use  the  trust  EIN  when  opening  a 
bank.  »ccx)unt  or  conducting  c<her 
transactions  for  a  plan  thpt  requires  an 
employer  identification  number  The  trust 
may  appty  for  an  EIN  as  enpla'ned  m  the 
preceding  paragraph 

A  plan  of  a  controtled  pxtup  of 
corporations  whose  sponsor  is  more  ttian 
one  ot  the  memtjers  of  the  controHed  grtjup 
should  insert  only  the  EiN  of  one  cf  the 
sponsonng  members.  This  UN  must  be 
used  in  afl  subsequent  filings  of  the  annual 
returns/reports  for  the  controlled  group 
unless  there  is  a  change  m  tfie  sponsor 

If  the  plan  acJmfnistrator  is  a  g'Oup  of 
in«fividu»lv  get  a  single  EIN  for  the  g'Oup 
When  you  apply  for  a  number  enter  on  line 
1  of  Form  SS  4  the  name  of  ffie  group,  such 
n  '»rrt  Board  of  Trustees  of  the  Local  187 
Machmtsts"  Retirement  Ptan  " 
N«rta:  MtKkjgh  E'nployvr  Idenf^icat'on 
Numben  (tINs)  for  funds  (trusts  or 
custodial  accounts)  associated  mitti  ptans 
arw  not  required  to  Oe  furnished  on  fhe 
form  5500  series  returns  ''reports  the  IRS 
w»#  issue  iiNs  tor  Such  funds  ftx  other 
reporting  purposes  CINs  rnay  be  obtained 
£>r  W«Tf  f^ofm  SS4  as  explained  aboi^ 

Id.  From  the  list  of  lousiness  codes  on 
pages  1 3  and  14  enter  the  one  that  best 
descnbes  the  nature  of  the  employer  s 
business  ft  more  than  of\e  employer  is 
mvofved.  enter  the  business  code  for  the 
mam  txrsiness  activity 

la.  Ptans  ctiecking  item  4a  or  4b  must 
enter  the  first  si»  dwh  of  the  CUSIP 
(Committee  on  Uniform  Securities 
itjentihcatjon  Procedures)  number,  'issuer 
number,"  if  one  has  been  assigned  to  the 
plan  sponsor  for  purposes  of  issuing 
corporate  securrties  CLfSIf  issuer  numbers 
are  aswjned  to  corporations  and  ottier 
errtHies  which  issue  pubfK  secunhes  listed 
on  stedi  exchanws  or  traded  over  ttie 
coonter  The  CUSIP  issuer  number  is  the 
first  SH  digits  of  the  numtier  assigned  to  ttie 


Individual  securities  which  are  traded.  If  the 
ptan  sponsor  has  no  CUSIP  issuer  number, 
enter 'N/A  ■ 

2a.  If  the  document  constituting  the  ptan 
appoints  or  designates  a  plan  administrator 
other  than  the  sponsor,  enter  the 
administrators  name  and  address  If  the 
plan  administrator  is  also  the  sponsor,  enter 
•Same  "  If  2a  is  the  "Same,'  then  items  2b 
and  2c  should  be  left  blank. 

The  term  'administrator"  means — 

0)  the  person  or  group  of  persons 
specified  as  the  administrator  by  the 
instrument  under  which  the  plan  is 
operated, 

(ii)  the  ptan  sponsor /employer  if  an 
administrator  is  not  so  designated;  or 

(ill)  any  other  person  prescribed  by 
regulations  of  the  Secretary  of  Labor  if  an 
administrator  is  not  designated  and  a  plan 
sponsor  cannot  be  identified. 

2b.  A  ptan  administrator  must  have  an 
EIN  tor  reporting  purposes.  Enter  the  plan 
administrator's  9-digrt  EIN  here.  If  the  plan 
administrator  has  no  EIN,  apply  for  one  as 
explained  in  lb  above. 

Employees  of  an  employer  are  not  plan 
administrators  unless  so  designated  in  the 
plan  document,  even  ttiough  they  engage  in 
administrative  functions  of  the  plan  If  an 
employee  of  the  employer  is  designated  as 
the  plan  administrator,  ttiat  employee  must 
get  an  EIN 

3.  If  you  answer  'No,"  enter  the  name, 
address,  and  EIN  of  the  plan  sponsor  and/or 
ttie  ptan  administrator  shown  on  tfie  prior 
return/report. 

3e.  Indicate  if  the  change  in  3a  is  only  a 
change  in  sponsorship  "Change  in 
sponsorship"  means  the  plan's  sponsor  has 
been  changed  but  no  assets  or  liabilities 
have  been  transferred  to  another  pJan(s), 
the  plan  has  not  terminated  or  merged  with 
any  other  plan,  and  so  forth. 

4a.  Check  for  a  single-employer  plan 
See    Kinds  of  Filers  "  for  what  is  considered 
a  single-employer  plan 

4b.  Check  for  a  plan  in  which  more  than 
one  employer  participates,  and  some  of  the 
employers  are  members  of  a  controlled 
group  of  corporations  (Code  section  414(b)) 
or  a  member  of  a  group  of  employers  under 
common  control  (Code  sechon  414(c)) 


4c  Chech  for  a  multiemployer  plan  as 
defined  in  Code  section  414(f)  and  ERISA 
sections  3(37)  and  4001(aX3) 

4d.  Check  for  a  muttiple-employer- 
collectively-bargained  pian  as  descnbed 
under  "Kinds  of  Filers" 

4e.  Check  for  a  muttiple-emptoyer  plan 
(other)  if  the  plan  administrator  is  filing  for 
the  plan  as  a  whole. 

4(.  Exceptions  to  b  and  e.  Each 
participating  employer  in  a  multiple- 
employer  plan  (other)  pension  benefit  plan 
and  nonmember  employers  participating  m  a 
plan  of  a  controlled  group  of  corporations  or 
businesses  need  to  file  either  the  Form 
55(X)-C  or  Form  5500-R,  regardless  of  the 
number  of  participants  Ckjmplete  items  1.  2 
3,  4f ,  5,  6, 9,  and  22  on  the  Form  5500-C. 
and  Items  1 ,  2,  3, 4f,  5, 6,  7,  8a,  and  8b  on 
the  Form  5500-R. 

5a.  Enter  the  formal  name  of  the  plan  or 
enough  information  to  identify  the  plan. 

5b.  Enter  the  date  the  plan  first  became 
effective. 

5c  Enter  the  3-digrt  number  the 
employer  or  plan  administrator  assigned  to 
the  ptan.  All  welfare  plan  numbers  and  (Me 
section  60390  plan  numbers  start  at  501 
All  other  plans  start  at  001. 

Once  you  use  a  plan  numt)er,  continue  to 
use  rt  for  ttiat  ptan  on  all  future  filings  with 
IRS,  DOL  and  PBGC  reports.  Do  not  use  rt 
for  any  other  plan  even  if  you  terminated 
the  first  plan 

6a.  Check  every  box  that  descnbes  ttie 
welfare  benefit  plan  for  yyhich  this 
return/report  is  being  filed.  ExaihpJe:  If  your 
plan  provides  health  insurance,  dental 
insurance,  eye  examinations,  and  life 
insurance,  four  boxes  should  be  checked: 
6a(iXA),  6a(iXB),  6a(iXD).  and  6a(iXE) 

If  you  checked  box  (M),  (N),  or  (0),  you 
must  check  one  box  in  63(ii).  Check 
"unfunded"  if  the  plan  is  (1)  unfunded,  (2) 
fully  insured,  or  (3)  a  comtwnation  of 
unfunded/insured  as  defined  on  page  2, 
Section  2B(a). 

6b(i).  For  a  defined  benefit  plan,  check 
the  box. 

6b(ll).  Check  (C)  for  a  money  purcfiase 
ptan  if  ttie  contnbution  is  determined  t>y  a 
target  benefit  cateulation.  Check  (D)  for  all 
money  purchase  ptans  that  do  not  have  a 
target  benefit  calculation. 


6c(il).  Check  for  an  ESOP  which 
acquires  emptoyer  securities  with  borrowed 
money  or  other  debt-financed  techniques 

6c(iil).  Check  if  ttie  plan  is  a  pension 
plan  that  provides  for  individual  accounts 
and  permits  a  participant  or  beneficiary  to 
exercise  independent  control  over  the 
assets  in  his  or  her  account  (see  ERISA 
section  404(c)) 

6c(tv).  Check  this  box  for  pension 
benefit  plans  maintained  outstOe  the  United 
States  pnmarily  for  nonresident  aliens  See 
"Kinds  of  Filers"  for  more  information 

6c(v).  In  the  space  provided  foltowing 
6c(viii),  enter  name  of  the  trust  and  bank  or 
financial  institution  Also  enter  crty  and 
state  where  the  trust  ts  maintained  (See 
page  3  for  master  trijst  instructions  ) 

6c(vi).  In  the  space  provided  followtng 
6c(viii),  enter  name  and  address  of  the 
10312  IE  (Seepages) 

6d.  For  single -employer  ptans  enter  the 
datettieemployers  tax  year  ends  For 
example,  if  the  tax  year  is  a  calendar  year, 
enter  12-31-88  For  all  ptans  with  more 
ttian  one  emptoyer.  enter  "N/A  ' 

6e.  Definttton  of  AffUkated  Service 
Group. — In  general.  Code  section 
414(mX2)  defines  an  affiliated  service 
group  as  a  first  service  organnation  (FSO) 
that  has: 

(1)  a  service  organization  (A-ORG)  that  is 
a  shareholder  or  partner  in  the  FSO  and  that 
regularty  performs  services  for  the  FSO,  or 
IS  regularty  associated  wrth  the  FSO  in 
performing  sennces  for  third  persons, 
and/or 
(2)  any  other  organization  (B-ORG)  if 

(a)  a  significant  portion  of  the  business  of 
ttiat  organization  consists  of 
performing  services  for  ttie  FSO  or 
A-ORG  of  a  type  htstoncally 
perfooned  by  employees  in  the 
sennce  field  of  the  FSO  c  A-ORG.  and 

(b)  10%  or  more  of  ttie  interest  of  ttie 
B-ORG  IS  held  by  persons  who  are 
highly  compensated  employees  of  the 
FSO  or  A-ORG 

An  affiliated  service  group  also  includes 
a  group  consisting  of  an  organization  wtiose 
principal  business  is  performing 
management  functions  for  another 
organization  (or  one  organization  and  otiier 
related  organizations)  on  a  regular  and 


Summary  of  Filing  Requirements  for  Employers  and  Plan  Administrators 
(File  forms  ONLY  with  IRS) 


Type  of  plan 


Most  pension  plans  with  only  one  participant  or  one  participant  and  that  participant's  spouse 

Pension  plan  with  fewer  than  1(X)  participants 

Pension  plan  with  l(X}or  more  participants 

Annuity  under  Code  section  403(bX  1 )  or  trust  under  Code  section  408(c) 

Custodial  account  under  Code  section  403(bX7) 


What  to  file 


Whanlofite 


Fomi55O0E2 


FormSSOOCorSSO&R 


Form  5500 


Form  6500.  5500-C  or  5500  R^ 


Welfare  benefit  plan  with  100  or  more  participants* 

Welfare  benefit  plan  with  fewer  than  100  participants  (see  enception  on  page  1  of  these  instructions)' 


I     Form  5500,  5500-C  Of  550aR  ' 


Pension  or  welfare  plan  wrth  100  or  more  participants  (see  Form  5500  instructions) 


Pension  or  welfare  ptan  wrth  benetrts  provided  by  an  insurance  company 
Pension  ptan  ttiat  requires  actuarial  information 


Form  5500 


Form  5500-C  or  5500-R 


Financial  statements,  schedules. 1 
and  accountants  opinion 


Schedule  A  (Form  5500) 


Ptan  with  100  or  more  participants 


Pension  plan  filing  a  registration  statement  identifying  separated  participants  wrth  deferred  vested 
benefits  from  a  pension  plan 

•This  includes  Code  section  6039D  filers. 


Schedule  B  (Form  5500) 


Fii«aii 

reouireC 
forms  and 
schedules 

for  each 
plan  by  the 
last  day  of 

the  7th 
month  after 

the  plan 
year  eriOs 


Schedule  C  (Form  5500) 


Schedule  SSA 
(Form  5500) 


Page  7 
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lonVnuing  bavy  and  rVit  organiMtion  fof 
«hlt^  njch  tviixfioni  art  *o  p«rform««l  by 

th«  ofR«f'tr«t>oo   Fof  »  pun  mjintJin«ti  t^^ 
m<ve  than  on*  #mptoy«f  c*>*ck  'Vr»'  it  •ny 
vuch  emplov*'  ^  *  msmtwr  of  to  •tfitufBd 
tc.'vice  group 

6(  *  :«»h  Of  c1e*efr«d  •ringenient 
(Jrw'itwd  jr>0«'  CoOe  »*ction  40Uk)  a  • 
part  ot  «  quaiitied  (Vin«0  tcxitntKjtion  pi*n 
wMm  ti  3»ovKJ*^  to*  «n  •l«ct>oo  by  emptoy««» 
to  defer  [Mirt  ot  their  comp«rt4*tiori  of 
r«Ke'v»  thes«  jmotinrt  in  CJ^^ 

7    Ih«  OrK'  pton  o<    p^rticipdnf     lO 
(ti*  iintfuitioris  beWmr  t»  or-ty  for  purpo««» 
of  iterf  ?  0'  t'^n  fwn 

Fo'  *eif»fe  Wa"^  dBpendents  »r« 
coosKl*'ed  tu  t»  neither  pjrtKiparts  nor 
t)en«tH. lories   For  pension  benefit  p^jns, 
'aite.'njite  payees*  entitled  to  benefits 
urxler  a  qualified  cJorriesfM"  relations  order 
are  not  10  be  counted  as  parln  pants  for  tti(s 
Item 

'Participant'  mearn  any  individual  mrfw 
IS  ncluded  in  or»e  of  t^e  categories  bekjw 

At  live  participants  include  any 
individ-ials  who  are  currently  m 
en'oioyment  covered  try  a  plan  and  who  trt 
earning  jr  'etamirig  credited  servKe  urvde»  a 
plan    T his  category  include*  any  mchvKluals 
who  are  ( i )  c  u"enfly  be*ow  tti«  mtegratiori 
level  ri  a  plan  that  is  integrated  with  social 
security  and  or  (ii) eligitiie  to  e«ect  to  *\a<m 
Xttt  employer  mafce  p«yTT<et»ts  lt>  a  code 
section  401(k)  qua»t*ied  cash  or  deferred 
arrangement   Active  paftwipams  aHo 
include  any  nonvested  mdtv^duals  w*>o  are 
earning  ^  retaining  credited  service  under  a 
plan   This  category  do—  ntH  include 
nonvested  former  emptoy— a  who  hai« 
incurred  tf^e  greater  of  ">  c  onsecutive  one 
year  breaks  n  service  or  ttie  bt*Mk  m  tervice 
period  specified  m  tf^e  pian 

For  iJeterrnining  it  actwre  participents  an 
fully  vested   partiaUy  nested  or  nonve«ted 
consider  vesting  n  erriptcTyer  contritxitKXW 
only 

f  or  purpiises  of  Code  vectioo  60390 
'partiLitianf  r^iears  an»  nxl'vidual  wlxj   tor 
a  plan  ft*'   has  had  at  taast  one  doNar 
eM  luded  l")ni  rk.ome  by  reason  ol  Code 
secton  [^0   \2'i   Of  \2^   i '  »oo  are  tilmg 
ForfTi  5S0O  C  foi  .1  we-t.i'e  pian  tlial  i» 
required  to  file  under  Title  I  o*  tHtSA  and 
under  Code  section  (>OJSO  the  preceding 
sentert  e  does  not  app'y 

Inact  ve  pjrtn   parts  'eirvtng  bene'^ts 
are  any  in<li«ii1,»ai\  wno  are  'ctire^.!  or 
s'-p^i'dti"!]  'mm  employment  covered  By  the 
plan  j'Hl  who  »'»  'eceiving  benefits  under 
the  ai.)'     '^'S   '  1 ';drs 'o'mer  employees 
who  a'P  'i-"  f'v'iji  ,<'i>iip  ti«alth  continuation 
rnve'.ige  t«"ne':ts  iiufSuant  to  Part  ft  of 
t  l^l'^^  iMi  wfio  i't  covered  t)y  tfi*  emp*oyee 
wella'e  bene' •  plan    This  category  does  not 
inckAle  any  n^i'  vdual  to  wtioni  tn  insij'ance 
compj'^  t-'ji   ■!*!»  an  ir'eyo<.at>*e 
comn  •  'If  1  I  ',  ,>,iy  <<  f^«  benefits  to  wh«ch 
the  iniiiyiOua'  s  i-i'iitled  unde'  the  plan 

lna<  tive  parfn.  pants  entifierl  to  future 
t)ene''ts  are  in.ryiiJuaf*  wTyi  are  'etred  or 
separated  ''on-  employment  ■  ove^ed  by  »he 
pun  ami  w'x)  are  entitled  to  Cw^m  recenrmg 
benefits  .jndet  the  plan  r  the  'utuir   Tfm 
category  does  ''ot  nclude  any  individual  to 
wfxim  an  insufarK  e  company  has  made  an 
ii'evo*  able  commitment  to  pay  ai\  !h« 
tjenefifs  to  which  the  individual  i»  entitled 
under  the  pian 

PagtS 


D«c*«sad  particiiMnts  art  any  decMMd 

Kvtrvtduals  erty)  r^t'tt  one  or  more 
ber^ficianes  wtio  are  receiving  or  are 
enTitlad  to  r»cerve  benefits  under  tJie  pian 
This  catacory  does  not  include  an  indrvidual 
if  an  ir^urance  company  has  made  an 
irrevocable  commitment  to  pay  all  ttw 
borwfitj  to  which  ftie  benefKianes  of  that 
indrviduai  are  ent  tied  under  trie  plan 

7b<T).  If  'Yes  •  tiie  Schedule  SSA  ff  orm 
5500)  as  an  attichment  to  ttw  Form  5500-C 
flati  admintatratorv  Code  section  605  .^(e) 
provides  ttiat  the  pfan  administnfcK  must 
gwe  eacfi  participarrt  a  statement  s^owlng 
ttie  same  rrrformation  tor  tt^at  partic  ipant  aa 
IS  reported  or  Schedule  SSA 

S*.  Check    Yes'  if  an  amendn^nt  to 
trie  plan  was  adopted  m  this  plan  ftar 
reg»rd»e«i  of  thie  effective  date  of  the 
am«ndm*rTt 

tb.  Oiecii    Yes' only  i(  the  accrued 
benefits  were  retroactivefy  reduced  For 
•xampta  a  plan  provides  a  benefit  of  2%  for 
each  year  of  service  txjt  tfie  plan  is 
amended  fo  change  the  benefit  to  !  ^%  a 
faar  for  all  ywars  c»f  service  under  the  ptan 

•e.  Enter  tt^e  data  the  most  recent 
amandment  was  actopted  regardless  of  the 
date  0^  The  amendeni  CK  the  etfect've  date 
of  tt»  amendment 

M.  Check  'Yes"  onfy  rf  an  amerxJmerrt 
cfiangad  the  information  previousfy 
prtjwidod  to  participants  by  the  summary 
pian  descnption  or  summa'y  description  of 
modifications 

8a.  A  tovtsed  summary  p(an  description 
or  summary  descnption  of  rrxxJifications 
must  be  h4ed  wth  DOL  and  drstnbuted  fo  ad 
particioants  and  pension  plan  beneficianes 
no  later  than  2  10  days  after  the  ctose  of  tfie 
plan  yaar  m  which  the  arnendment(s)  was 
adopted  if  the  matervat  was  dist"t)iited  and 
Med  since  the  amend rnents  were  adopted 
feven  if  after  t^*  end  of  the  p«an  <f^mr),  check 
•Yes"  to  item  8e 

••.Check    Yes    if  the  plan  was 
ferrrvnated  o'  f  the  plan  was  rnergr^i  or 
corwolidated  into  another  pilan   Enter  year 
0*  terwunatior  .f  applicable  if  you  checked 
6a^iXM)  (N)  or  (0)  and  irxlcated  that  this 
s  an  urrfunded  plan  and  yoo  af»  answered 
9a  "Yos."  you  must  also  check  9b  'Yes  ' 

9fc.  H  tt*  pian  was  terminated  and  all 
plan  assets  were  not  dist'<t>uted  f'lea 
return,  report  tor  each  year  trie  pian  t\as 
assets  In  that  case  the  return,  report  must 
tie  tiler.1  by  the  plan  adrnmotrator   if 
designated  o'  b»  'h^  person  or  persons  who 
actually  contiot  the  p<an  s  property 

If  ali  assets  weie  used  to  buy  md.viduai 
annuity  contracts  and  the  contracts  were 
distritiijted  to  the  participants  check  "Yes  " 

rf  aft  the  trust  assets  were  fran'.ferred  to 
anottier  plan  check    Yes 

Do  not  check  "Yes"  for  a  welfare  pun 
which  is  still  liable  to  pay  bene'its  'or  ciaims 
which  were  ncurred  prior  to  the  termination 
date  but  not  yet  paid  See  29  CF  » 
2S20  1046- ?tg)(2x. I) 

••».  The  Code  provides  fo'  a 
nondeductible  ew  se  tai  on  a  reversior^  of 
assets  from  a  (juaii'ied  plan 

91.  The  employer  most  report  the 
revarsjor  t>y  i.iirig  Form  5330  and  pay  any 
applicable  ta>   The  t.aji  will  not  be  imposed 
upon  employers  who  are  ta«  e«empt  ent  ties 
under  Code  section  5011a)  See 
instructions  tor  Form  5330 


10a.  H  Uws  pian  was  mafgad  or 

consoMatad  into  another  pian(s).  or  plan 
assets  or  liabilities  were  transtarrad  to 
another  ptaiys)  indicate  which  other  plan 
or  plaru  ware  involved 

lOc  Enter  the  EIN  o«  the  sponsor 
(emptoyar ,  if  for  a  s*rigl»-*mptoy«r  plan)  of 
the  othar  plan 

10a.  Pension  tieneft  plans  must  file 
f  orm  53 1 0  at  least  30  days  before  any  plafi 
merfer  or  consolidation  or  any  transfer  of 
plan  assets  or  liabilities  to  anothar  plan 
Cauttan:  There  is  a  penaty  for  rwt  f'hng 
form  SJJOon  t<rne 

11.  Errter  the  code  for  the  funding 
arrangamant  used  by  the  plan  trtim  the  list 
below 

The  "funding  arrsngemerrt'  is  the 
metfxxj  used  for  the  receipt  holding, 
investment,  and  transmittal  of  plan  assets 
prior  to  the  time  the  plan  actuaify  pro»K>es 
the  benefits  promised  under  trie  pton  For 
purposes  of  rtems  1 1  and  12  the  term 
"trust"  includes  any  fund  Of  account  which 
recervas  tw4ds  transmits,  or  invests  plan 
assets  otfier  than  an  account  or  policy  o*  an 
insoranc*  company 

Fa 

Trust 1 

Trust  and  insurance 2 

InsiKance  3 

E«ciusrvefy  from  general  assets 

of  sponsor  (unfunded')  4 

Partially  insured  and  partially 
from  genarai  assets  of  sponsor  5 

Other  .  6 

1 2.  E  rrter  the  code  for  the  banaftt 
arrangamant  used  t>y  the  plan  from  the  ini 
below 

The  "benefit  arranfjement'  is  the 
metfxx]  by  which  benefits  are  actually 
provided  to  participants  by  the  plan  For 
eianiple.  when  a  participant  retires,  the 
plan  might  purchasa  an  annuity  t'om  an 
insurance  company  fcx  that  individual  to 
provide  the  actual  ber^dts  promised  by  the 
plan  In  this  example,  the  annuity  would  t)e 
the  benefit  arrangement 

Usir^  the  chart  beicrw  the  pian  m  the 
atxive  example  would  enter  a  "3"  to  indicate 
the  tjeneht  ar'angement 

••iwm 

flllMlf  inl 
Ceaea 

Trust 1 

Trust  and  insurance  ,     .     .     .  2 

Insurance  3 
E'Cusivery  from  general  assets 

of  sponsor  (unfunded)  4 

Part.diiy  insured  and  partially 
from  general  assets  of  sponsor  5 

Other  6 

13.  ChecK  "Yes"  i' either  the 
cori»TTt)utions  fo  trie  plan  or  the  t)enefits 
paid  by  the  plan  are  subtect  fo  the  collective 
t>argaining  process,  even  if  the  plan  ts  not 
established  a^^a  admirwstered  by  a  loint 
board  of  trustees  Check  "Yes"  even  i1  only 
some  of  those  covered  by  trie  plan  are 
members  of  a  collecttve  bargaining  unit 
which  negotiates  benefit  levels  on  its  own 
behalf  The  benefit  schedules  need  rvat  be 
identical  for  all  employees  under  the  plan 


14.  If  erther  the  funding  arrangement 
code  (item  1 1 )  and/or  tha  benefit 
arrangement  code  (item  12)  is  2.  3,  or  5.  at 
least  one  Schedule  A  (Form  5500)  must  t>e 
attached  to  the  Form  5500-C  filed  for 
pension  and  welfare  plans.  The  insurance 
company  (or  similar  organization)  which 
provides  benefits  is  required  to  provide  ttre 
plan  administrator  with  tf>e  infoimatioii 
needed  to  complete  the  return/report, 
pursuant  to  ERISA  section  103  (aX2).  If  you 
do  not  receive  this  irrformstion  m  a  timely 
rr.anner.  contact  tt>e  insurance  company  (or 
similar  organization)  ff  tnformahon  is 
missing  on  Schedule  A  (Form  5500)  due  to 
a  refusal  to  provide  this  informatioo,  note 
this  on  the  Schedule  A  If  there  are  no 
S(.hedule(s)  A  attached,  enter  •0.' 

1 5b.  If  a  waived  funding  deficierHry  is 
t)eing  amortized  in  the  current  plan  year,  do 
not  complete  (i).  (ii),  and  (m),  but  complete 
1.  2.  3.  7.  and  9  of  Schedule  B  (Form 
5500)  An  enrolled  actuary  need  not  sign 
Schedule  B  under  these  circumstances 

156(111).  File  Fomi  5330  with  IRS  to  pay 
the  excise  tax  on  the  funding  deficiency 
Caution:  There  a  a  penalty  for  not  filirig 
Form  5330  on  time 

16.  A  'top-heavy  plan"  is  a  plan  which 
during  any  pMan  year  is: 

( 1 )  any  defined  tienefit  plan  if,  as  of  tha 
determination  date,  the  present  value  of  ttia 
cumulative  accrued  tienefits  under  the  plan 
for  key  employees  exceeds  50%  of  Ore 
present  value  of  tfie  cumulative  accrued 
benefits  under  the  plan  for  all  employees; 
and 

(2)  any  defined  contribution  plan  if,  as  of 
the  determination  date,  the  aggregate  of 
the  accounts  of  key  employees  urtder  the 
plan  exceeds  60%  of  the  aggregate  of  titt 
accounts  of  all  employees  under  the  plan. 

Each  plan  of  an  employer  included  in  a 
required  aggregation  group  is  to  be  treated 
as  a  top-heavy  plan  if  such  group  is  a  top- 
heavy  group  See  definitions  of  required 
aggregation  and  top  heavy  groups  bekMn. 

Key  Employee  — A  key  employee  is  any 
participant  in  an  employer  plan  wtto  at  any 
time  during  the  plan  year,  or  any  of  the  2 
preceding  years,  is 

( 1 )  an  officer  of  tt>e  employer  having  an 
annual  compensation  greater  than  50%  of 
the  amount  in  effect  under  Codt  section 

4  15(cXlXA)  for  any  such  plan  year, 

(2)  one  of  the  10  employees  having 
annual  compensation  from  ttie  employer  of 
more  than  the  limitation  in  effect  under 
Code  section  415(cXlXA)and  owning(or 
considered  as  owmrig  withm  ttie  n>e3ning  of 
Code  section  3 1 8)  both  more  than  Vi% 
interest  and  the  largest  interests  m  the 
employer, 

(3)  a  5%  owner  of  the  employer,  or 

(4)  a  1  %  owner  of  the  errtployer  having 
an  annual  compensation  from  ttie  employer 
of  more  than  $150, 000 

In  determining  wfiether  an  individual  is 
an  officer  of  the  employer,  no  more  than  50 
employees,  or,  if  less,  tfie  greater  of  3 
employees  or  10%  of  ttie  employees,  are  to 
be  treated  as  officers  See  Code  section 
4 1 6(i)  and  T  1 2  of  Reguiaticr.;:  section 
1  4 1 6  A  key  employee  wiH  not  include  any 
officer  or  employee  of  a  governmental  plan 
under  Code  section  414(d) 

Required  Aggregation  Group — A 
required  aggregation  group  consists  of 


( 1 )  each  plan  of  the  employer  in  which  a 
key  employee  is  or  was  a  participant,  and 

(2)  each  other  plan  of  the  employer 
which  enables  a  plan  to  meet  the 
requirements  for  nondiscnmination  in 
contritMtions  or  benefits  uruler  C^e 
section  401(aX4),  or  the  participation 
requirements  under  (^ode  section  410. 

Top-Heavy  Group — A  top-heavy  group  is 
an  aggregation  group  if ,  as  of  tf)e 
determination  date,  the  sum  of  ttie  present 
value  of  the  cumulative  accrued  benefits  for 
k*y  employees  under  all  defiried  benefit 
plans  included  m  such  group  and  the 
ag^egate  of  the  accounts  of  key  err>ployees 
under  all  defined  contribution  plans  m  such 
group  exceeds  60%  of  a  similar  sum 
determined  for  aR  employees  To  determine 
rfa  plan  is  top-heavy,  include  distributions 
made  m  the  Syear  period  ending  on  ttie 
determination  date.  However,  do  not  take 
Into  account  accrued  benefits  for  an 
Individual  who  hasn't  performed  services 
for  the  employer  dunng  the  5-year  period 
ending  on  the  determination  date. 

18a.  If  the  plan  distributes  an  annurty 
contract,  whether  or  not  deferred  and 
whether  or  not  upon  termination,  that 
contract  must  provide  that  all  distributions 
from  It  will  meet  the  participant  and  spousal 
consent  requirements  of  Code  secton  417. 
(Consent  is  not  needed  for  ttie  distribution  of 
the  contract  itself  Check  "No"  if  the  pUn 
did  not  distribute  any  annuity  contracts. 

18b.  in  general,  distributions  must  tie 
made  in  ttie  form  of  a  qualified  lOint  and 
survivor  arMiuity  for  life  or  a  qualified 
preretKement  survivor  annuity.  An  annuity 
distribution  to  a  single  individual  is  a 
qualified  joint  and  survivor  annuity  Check 
"Yes"  if  distributions  in  other  forms  were 
made,  even  if  such  distributions  were 
permLssit>le.  eg,  because  consent  was 
ot)tained  or  was  not  needed 

18c.  (jenerally,  within  the  90  days  prior 
to  ttie  date  of  any  benefit  payment  or  the 
making  of  a  loan  to  a  participant,  you  must 
get  the  spouse's  consent  to  the  payment  of 
ttie  lienef  it  or  the  use  of  the  accrued  tienefit 
for  the  making  of  the  toan.  However,  there 
are  some  circumstances  where  obtainirtg 
this  spousal  consent  is  not  required.  The 
foltowing  IS  a  partial  listing  of  circumstances 
where  spousal  consent  Is  not  required. 

(1)  The  participant  is  not  married  and  no 
spouse  IS  required  to  be  treated  as  a  current 
spouse  under  a  qualified  domestic  relations 
order  issued  by  a  court 

(2)  The  par;  c'pants  accrued  tienefit  m 
ttie  plan  never  t>aa  a  present  value  of  more 
than  $3,500 

(3)  The  benefit  is  paid  in  the  form  of  a 
qualified  joint  and  survivor  annuity,  i  e  ,  an 
annuity  for  the  life  of  the  participant  with  a 
survivor  annuity  for  the  hfe  of  ttie  spouse 
wfMch  IS  not  less  than  50%  of  (and  is  not 
greater  than  1 00%  of )  the  amount  of  the 
annuity  which  is  payat>ie  dunng  ttie  joint 
hves  of  ttie  participant  and  the  spouse  :>ee 
Code  section  4 17(b) 

(4)  The  payout  is  from  a  profit-sharing  or 
stock  bonus  plan  that  pays  the  spouse  the 
participant's  full  account  balance  upon  the 
participant's  death,  an  annuity  payment  is 
not  elected  by  the  participant  and  the 
profit-sfiaring  or  stock  tionus  plan  is  not  a 
transferee  plan  with  respect  to  the 
participant  (i  e  ,  had  not  received  a  transfer 


from  a  plan  that  was  subject  to  the  consent 
requirements  with  respea  to  the 
participant) 

(5)  The  participant  had  no  service  under 
the  plan  after  August  22,  1984 

18<i.  A  plan  may  not  ebmmate  a 
sut>sidi2ed  benefit  or  a  retirement  option  by 
plan  amendment  or  pian  termination 

19.  For  pu'poses  of  dete'm.nng  the 
present  value  of  a  participant  s  accued 
benetrts  and  the  amount  of  any  O'st'-itK.'f lon, 
a  qualified  plan  must  use  a  rate  no  higner 
ttian  "ttie  applicable  interest  r«'e  "  T'le 
"apphcatile  interest  rate'  means  the  "te'cst 
rate  which  wouW  tie  used  'as  of  the  date  of 
distributions)  by  the  PBGC  for  Oetemiming 
the  present  valued  a  lur^c  sum  a.st'  tiuton 
on  termination  of  the  plan 

a.  If  ttie  present  value  erf  ttie  vested 
accrued  benefit  ts  no  more  than  $25  000 
the  amount  to  be  distntHrted  is  calculated 
usmg  ttie  PBGC  rate 

k.  ff  the  present  value  o*  the  vested 
accrued  benefit  exceeds  $25  000  (crsng 
ttw  PBGC  rate),  the  tola'  amount  to  be 
distributed  is  determined  us'ng  an  interest 
rate  no  greater  than  120%  o*  the  app'icaty.e 
interest  rate  that  would  be  used  by  the 
PBGC  upon  ttie  plan's  termination  In  such 
a  case  the  value  wili  be  no  less  than 
$25,000. 

20.  The  Tax  Reform  Act  of  1986 
amended  Code  section  4 1 5  to  provide  that 
the  maximum  annua'  benefit  that  may  t* 
provided  under  a  defined  bene'if  plan  may 
not  exceed  the  lesser  of  $90  000  or  100% 
of  compensation  However  if  tienefifs  tieg'n 
before  ttie  social  securrty  retirement  age. 
the  $90.(XK)  limit  must  be  reduced  as 
descnbed  IT  Notice  87  21   1987  1  C  B 
458 

In  addition  the  dollar  limitations  will  be 
reduced  tor  participants  with  fewer  tfian  10 
years  of  participation  in  a  defined  taenefrt 
plan.  I  e  ,  a  10%  reduction  for  each  year 
under  10  years  of  participation 

f  or  defined  contribjtion  plan?  Code 
section  4 1 5  now  provides  that  the  dollar 
limrt  on  annuai  additions  to  a  onaiihed  plan 
may  not  exceed  the  greater  cf  S3C  OCOor 
25%  of  the  de'neC  benefit  doiiar  hmit  for 
such  limitation  year  The  defused 
contribution  dollar  iim,-!  will  net  be 
increased  untii  the  defined  benefit  doHar 
limit,  as  irKreased  by  cost  of  Itvng 
adjijstments,  equals  or  exceeds  $  120  000 
(For  years  beginning  after  December  3 1 . 
1987,  the  $90  000  defined  benefit  .im'twiM 
be  adjusted  to  reflect  post  1 98f  cost  of 
living  increases  )  The  defined  contnbjtion 
dollar  limit  Wii'  then  be  in'reasec  to  an 
amount  equal  to  25%  of  the  defined  benefit 
limit. 

Annual  additions  to  a  defined 
contntxrtion  plar'  wi,:,  fo'  years  beginning 
after  December  31,  1986  include  1(X)%  of 
all  after-tax  employee  contnbutions  For 
parhcipants  in  plans  of  tax-exempt 
organizations,  tne  pre  Tax  Reform  Act  limrts 
remain  in  effect 

The  Tax  Reform  Act  of  1 986  also 
provides  that  a  participant  s  previously 
accrued  t)enef:t  won  t  be  reduced  merely 
tiecause  of  the  'eduction  in  Ooiiai  limits  or 
increases  in  reouired  periods  of 
participation  The  transitiona'  rule  applies 
to  an  individual  wtio  was  a  participant  prior 
to  January  1,  1987,  m  a  plan  in  existence 
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on  M*y  •>    1 986   M  XtM%  0«rMc  ip«nf  i  c  Lirr»nt 
•t:ciu«d  b«o«M  axcaccte  tti«  doiim  tKnit 
un<J«f  fh«  Ti,  R«»o»m  Act  o«  1986   but 
Comp4i«i  a•lt^  prxv  l«w   than  tf<«  •p(>4ic<CM 
doiUc  :iri<t  fix  th«  participant  a  aqual  to  tha 
cuf'»nt  »<:cru«cl  &ar>a>\t    Tha  tarm  'currant 
•i  ( r  uad  banaM '  tt  datirwd  M  tha 
pjrtK.  ipanf  »  K  ( fuad  tianafit  as  o*  tha  ckMa 
ot  t^«  .ail  irr  itAtion  fat  CwKinmnfj  tjafora 
January  1    1  "^M  '   trx)  aiprauaO  as  an 
•  nni,,a(  t)en«' »    To  comp<jte  tha  (Ja'inaO 
t)«rvi«».|  'r«<  >(,>ri   tha  currant  atcrciail 
t>«ri«<(t  w»xiK)  'epMK  a  ttia  dcxlar  limit 
olfiafwt*a  jiad  m  tha  darvxruaatof  of  tha 
trj,  tum    t«^  Ccirenf  kci  jaO  tianatit  t$  «(VJ 
'eh«t  teo  in  tha  numarator  ot  tt>a  Jaliriad 
Oerwtit  ''»iti<.)fi 

21  If  f^a  catandar  yaar  if  nrhith  tha 
er-"p*iye«  jttiHii  ma  70  ■^   tha  tmptoyea 
miA'  Qa^ji'i  !u  'tt  erva  rrnnimum 
diM'txiixxii  pursuant  lo  CoOa  taction 

40  :.  jk4i  t)y  April  1  o(  tha  H><lo<»<r>j 
^j»'x.la'  »«ar    J'X.a  Dagun    minima* 
Jrttr  i>ottji^t  T<utt  Lontinua  aach  caWntlar 
yaar 

22  for  ;Hj'pOiaA  ot  filing  raquirad  only 
txH  iiu»«  ol  ^iXla  »a»:tion  603^0  ccx^piate 
only  tann  ^\'c    2^g_  ihd  2.?' 

22a.  i*  ytxi  do  r>ot  ctaim  to  maat  tha 
;>«r'  enla^  ta\ti  of  C<x)a  taction 
4i'>D»;i<,*)   «ttach  in  t»p«anation 
if'clii  at  >m  how  your  ptan  rriaati  ttia 
covar«(|e  '•«joi'»mant»  ot  CoOa  taction 
410<bK;MB) 

22fc.  P'ovida  >n(o»rnatior  lor  tH 
•<^p<oy«rt  ot  1  confro<tat)  group   ■  group 
jrHlar  comrnon  control   or  an  ifiaiatacl 
tarvica  groop  av«n  rf  tfiay  do  not  participata 
m  tt>a  (Atn  Alto  laaaad  amptoyaat 
(davrbaO  n  CocJa  taction  4  14(n)(2))  ot 
iny  tuch  arT\p<oyar<t)  art  to  t>a  includad  at 
•''"ixoyawt  uniau  ttta  taatmg  o<fanu:ation 
nAair>tain%  t  'tata  hartxx'  plan  dav:rit>ad  n 
Cocla  *act«n  414<nx5)  tor  tha  «a««c) 
•n'P*iiyaat   Saa  QaW-o  'or  rrxxa  ntormition 
raijarOir^K  1  'tata  hartxx'  plan 

.enar  aity  laatad  amployaat  I'a 
'nilivxluart  nitx)  «ra  ampkyyaat  ot  a  laasir-^ 
organcraton  but  «ty}  durir^  tha  cooria  ( 
th«.(  •mpjoymant  partofm  tarvtcat  tor  i 
traoa  or  buiinau  ottiar  than  tha  laasmg 
LK|(*n./ation  fxi  a  »ul>»tantiallv  tull  tima 
baiii  'or  I  parioO  ot  at  laait  ona  raar 

Sa'vK  a  t  10  ncluda  iny  parod  during 
*hH  h  !h«  empiovaa  mrouW  tvava  baan  a 
•at«<)  arriptoyaa   tKjt  tor  tt>a  raqmrarnant 
that  \i,,cntjr't  jify  'cHt  tima  tarv«a  ba 
y«rt()r'ii#4i  'or  jt  laast  ona  i^ar   Soch  iaatad 
•r>ipi<iy»»\  i,t  to  iM  conudarec)  amptoyaat 

0  rriair  'im  pi«nt  or(jani.ratioo  at  cartai" 
li'^xi^  j"0  'Of  •  ertain  qi>ali'ication 
'•C!i.ir»r'i«nt\  Jnl*^.i  tha  laatirig 
ori{jncr*t<x>  aOopti  aix)  'njiftjifn  fha  •,1* 
ot  ,4..4ii'*<.1  piar^  vpaci'irHl  -r-  C>nJe  ta^  tK.1i' 

4  ;  4(  •- ,  s  I 

A  \jf9  ''jrtKi'  plan  r\  i  rTxxiay  Puri  i~a\t 
panMon  jijfi  iiai(itaina<i  tiy  ttia  laatmg 
ort;«n,vaiinn  which  proy'll^^  wt^  ra^pn  t  !o 

1  <«*\ac!  ff"^[>»uya« 

1  A)  a  'CHiintujrj'etl  »n'pi<>Y»r 
conlnbuticm  ■«!•  0'  at  «a»l  10'*   and 

(Bl  r-  (»ia<)iaf»  [>arti<  ^pation  a'>d  t'jll  a'X! 
imr\aOute  <aAt  ng 

T'>a  plan  '"li^t    ovar  an  er-^piiiy^et  ot  th* 
*avr-nj  iirgam.; jtion  otfia'  tt\an  ttxna  orh*) 
a'«  T«)t  'iaasaiJ  ix^f  arxJ  i.ovar  tty3»a  »itv>\« 
I  cx'iparijjtior''  'fom  tha  laavng  cKj{»ncrat«xi 
It  m\\  '.<\ar  t ;  000  par  yaar  dunrm  a  pun 
yaar  and  tu^f'  oi  tt»a  prior  J  ptan  yta<\   Th« 

Pa<a   10 


-"ol 


ta(«  harbor  ptan  meat  provKJa  tfia  10%  o< 
compamation  allocation  ra^rdlast  at  tha 
numbar  ot  hotia  of  tarvtca  dunng  ttie  jr^ar . 
a|a.  or  artiattwr  ttia  amp4oy«a  s  amptoyad 
on  a  tpacific  data 

in  ganaral  it  taaiad  ampk>ya«s  rnaka  jp 
rryjra  tf\an  ?0*  o*  tha  rxxihigtity 
compartsated  wort  forca  of  tha  re<ip««nt. 
toch  amployaai  rnust  ba  covarad  by  tha 
r»cip«ant  t  p*n»ion  ptan  ragardtavt  ot  ttia 
Ufa  harbor  pian  Recipiant  mciuOai 
amptoyart  aggregatad  undar  Coda  i«<tion 
414<b)   (c)   ortm)    Undar  tha  20%  ruke 
"iaatad  amp4oyaat'  incloda  all  parjont  *ho 
partormad  tarvicat  at  •  'nonampioywe  " 

Tharafora  ttia  total  numbar  of 
ampioyaa*  antarad  tn  22c  ti>e  breakdown 
of  a«cludad  amptoyaat  thown  m  220  and 
tha  inai(gib*a  amptoyaa*  thowr  m  22^ 
ihooK)  alv}  nciuda  ttia  ampwyaa*  of  tfia 
controtiad  group  amp*oyaa»  of  ampkJYarj 
undar  comnxm  control  or  othar  amptoyaai 
in  ttta  afliliatad  tannca  group  o>  laatad 
amptevaat  at  datcnbad  atxiva 

Do  "xjt  complete  22  tcx  multiampioyar 
pians  datcribad  m  Coda  taction  4 14<t)  or 
for  muitipia-amployer  co<tactr»aty  bargained 
pUra 

24b.  An  lodependant  apprasar  must  ba 
cnad  to  atcartam  tha  «alua  of  tacuntiat 
acquired  by  a  plan  attar  Oacambar  3 1 
1986  if  tr>a  i«curitia»  aran  t  raadily 
tradable  on  an  aitatxisftad  tac unties 

2ta.  If  you  are  uncertain  tt  to  whether 
tt^  plan  rt  covarad  under  tt^e  P8GC 
termir^ation  insorarKe  program  choc*  the 
bo«  "Not  tJetermin»d"  and  contact  ttie 
P6GC  and  reouatt  a  co««raga 
deterrnirvation 

29.  Chec»i  'Vm'  or  'No'  and  enter  tha 
total  amount  (e«cep«  ?9i)  for  aN  "Yes" 
retponaet   Round  off  all  arrKKinti  to  the 
nearest  doliar 

2**.  Check  'Vet*  and  indicate  the 
aggregate  arrount  ot  cowvrage  availatM  for 
aU  claimt  rt  every  plan  offcial  who  t^andiei 
plan  fundi  it  cc»vered  by  a  bond  OtTierwita. 
ctiecii  "No  ■  Ganaraity  every  plan  official  of 
an  employee  tjenetrt  p»an  wt»  'ti«ry)les' 
fundi  or  otrier  property  ot  uicfi  pian  mu»t 
be  bonded   A  plan  adrnmstratcx  officer  or 
employee  thail  tM  deerriad  to  be  'fvandling' 
tundt  or  ott^er  property  of  •  plan,  to  as  to 
require  bonding  wfienever  ha  or  her  duties 
ex  actrvitias  with  respect  to  given  funds  are 
toch  tfvat  trier  a  a  «  rak  ttvat  toch  fur>ds 
could  t)e  k»t  m  ttia  event  of  fraud  or 
dishonesty  on  ttia  part  of  toch  person 
acting  erttier  alone  or  m  colluSJOn  wrth 
others  Section  4  12  of  ERISA  and  the 
regulations  lound  at  29  C^  R  2S80  provide 
the  bonding  requirements  including  the 
definition  of  'handling'  (29  Cf  R 
^SaO  4  12  6!   the  permissible  forms  of 
bonds '29  CfR  2SeO  4  12  10)  and  certain 
tiemptions  Such  as  the  eiemption  tcx 
untunde<l  pians    tianlcj  and  msurjrKe 
companies  ([  RisA  section  4  12)  and  the 
•  lamptiur  aiiowir^  plan  officials  to 
purchase  tjonds  ''om  surety  cocnpanies 
ajttioriyed  t>y  'he  Sacrelany  of  the  I'tnu'^ 
as  acceptable  reinsurers  on  f  ec^e'S'  bonds 
i29CFR2S80  4;2  2.1) 

Checli  "res'  or-iy  >'  the  pian  -tselt  <as 
opposed  to  the  plan  iponsor)  s  a  named 
insured  under  a  fidelity  txxid  covering  plan 
officiaa 


Ptarw  are  permitted  under  certain 
condftiora  to  purctvase  fiduciary  liability 
insurance  Tliese  pc  icies  do  not  prxHect  tf>e 
plan  from  da>Y>nest  acts  and  are  not  bonds 
which  should  be  reported  in  item  29 

29b.  (1  Item  29a  a  answrered  "Yes."  this 
must  be  answrered  Check  'Yes'  to  item 
29ti  if  tt>e  pian  has  suffered  or  discovered 
any  loss  as  tfie  result  of  a  dishonest  or 
fraudulent  act(s)  it  "Yes  '  enter  the  fuH 
amount  of  tf>e  loss  if  tfie  full  amount  of  the 
loss  has  rxjt  yet  t>een  determined  provide 
and  disciosa  that  ttye  figure  o  an  estimate, 
such  at  'approximately  $1 ,000  ' 
Nota:  Witful  laiiurt  to  report  a  a  cnminal 
otftriM  S*»  ERISA  section  501 

29c  For  purposes  of  rtem  29  the  term 
"employer"  includes  affiliates  of  the 
employer   In  determinir\g  tfie  five  most 
h^hty  paid  employees,  use  all 
compensation  paid  including  cash. 
bcxHisa*.  and  noncash  payments  (e  g  .  i 
usa  of  a  car)  A  fiduciary  a  a  person  wrth 
respect  to  a  plan  to  ttie  extent  ( 1 )  he  or  she 
ax8rca«s  any  discretionary  auttiorrty  or 
ditcretionary  control  with  respect  to  ttie 
management  ot  such  plan  <x  exercises  any 
authority  or  control  with  respect  to  tt>e 
management  or  disposition  of  rts  assets.  (2) 
he  or  she  renders  investment  advice  ftx  a 
fee  or  other  compensation  direct  or 
indirect.  «nth  respect  to  any  moneys  or 
ottier  property  of  such  plan,  ex  tias  any 
authority  or  responsibility  to  do  $0  or  (3)  he 
or  she  has  any  discretKxvary  auttiority  or 
discretionary  respcxaitxlrty  in  the 
admmatration  of  such  plan 

2M.  Relatives  include  spouses,  siblings. 
ancestors,  lineal  dascendents  (e  g 
ctHkJren  grandchildren  etc  )  and  spouses 
of  •>neal  deacvndents  tf  29c  a  artt«*ere<l 
"Yes."  enter  ttie  total  amount  of  ttiese 
transact  Kxa 

29a.  Ah  "employer  security"  a  a  securrty 
asuad  by  an  employer  (including  affiliates) 
of  employees  covered  by  the  plan  These 
may  mckide  common  stocks  preferred 
stocks,  bonds  zero  coupon  bG>nds. 
debentures.  con»«rtible  debentures,  notes, 
and  commercial  paper 

E  mployer  raai  property  is  any  real 
property  (and  related  personal  property) 
owned  by  ttie  plan  and  leased  to  the 
employer  of  employees  covered  by  ttie  plan 
Tha  may  include  land  waretxxses.  office 
buildings  etc  If  item  29e  a  "Yes."  enter 
the  total  amount  of  empicjyer  securities 
and  or  employer  real  property  tield  or 
acquired 

291.  Generally  a  kjan  requires  ttiat  both 
tfie  principal  and  interest  be  paid  acccxding 
to  a  pre  established  repayment  schedule  If 
the  prirKipal  and  or  interest  has  riot  tieen 
paid  m  accordance  with  the  original 
repayrnent  sctieduie  and  the  period  for 
repayment  of  the  principal  and  or  interest 
has  been  extended  or  the  loan  has  been 
renegotiated  after  rt  tva?  n  it  met  the  O'lginal 
repayment  scfieduie  a  "Yes"  must  be 
cfiecked  and  ttie  total  amount  of  ttie 
delinquent  loan  must  be  entered  Otherwise 
check  'No  ' 

29h.  Check  'Yes  '  for  ot>iigations  where 
the  required  payments  have  not  been  macJe 
by  ttie  due  date  With  respect  to  notes  and 
loans  the  due  date  payment  amount  and 
cexxJitions  for  default  are  usuaity  contained 
m  the  note  or  loan  document  Defaults  can 


occur  at  any  time  for  those  obligations  that 
require  periodic  repayrrwnt  Gerwratly, 
loans  and  fixed  income  oMigstiofis  are 
considered  uncollectible  wrhen  payment  has 
not  been  made  and  there  is  Irttle  probaMrty 
ttiat  (layment  will  be  made  A  loan  t7y  the 
plan  a  in  default  when  the  borrow>er « 
unable  to  pay  the  obligation  upon  rrwturtty 
A  fixed  income  obligation  tias  a  fixed 
maturity  date  at  a  specified  interest  rate  M 
'tem29h  is  "Yes,"  enterthetotalanxxint  of 
loans  by  the  plan  or  fixed  itKorrw  ot>ligStions 
that  are  uncollectible  or  m  default  as  ot  tfw 
plan  year  end 

291.  Consider  all  fiduciaries  and  parties 
providing  services  to  the  plan,  including  (1) 
persons  who  are  fiduciaries  by  reason  of 
their  relationship  to  a  master  trust 
investment  account  or  103  12  IE  in  which 
the  plan  has  an  interest  or  the  assets  in 
Such  an  investment  account  or  103  12  IE. 
and  (2)  parties  providing  services  rendered 
w  th  respect  to  assets  held  m  master  trusts 
and  103  12  Its 

See  Item  29c  above  for  the  definition  of 
fiduciary 

291.  Include  as  a  single  securrty  all 
securities  of  the  same  issue  For  the 
purposes  of  Item  29|.  do  not  check  "Yes"  for 
securities  issued  by  the  U  S  Gove'nment  or 
Its  agencies  if  item  29|  is  "Yes,"  enter  the 
total 

29k.  In  determining  the  20%  figure, 
Subtract  the  current  value  of  plan  assets 
held  in  any  master  t'ust  or  103  12  IE  from 
tne  current  value  of  the  plans  total  assets 
at  the  tieginning  of  ttie  plan  year  Check 
"Yes"  if  the  plan  had 

1  A  Single  transaction  within  the  plan  year 
in  excess  ot  20%  of  the  current  value  of  the 
plan  assets, 

2  Any  series  of  transactions  with,  or  in 
coniunction  with,  the  same  person, 
involving  property  other  than  securities, 
which  amount  in  the  aggregate  within  the 
plan  year  (regardless  of  the  category  of 
asset  and  the  gam  or  loss  on  any 
transaction)  to  more  than  20%  of  the 
current  value  of  plan  assets, 

3  Any  transaction  within  the  plan  year 
involving  securities  of  the  same  issue  if 
within  the  plan  year  any  series  of 
transactions  with  respect  to  such  securities 
amount  in  the  aggregate  to  more  than  20% 
of  the  Current  vjiue  0I  the  plan  assets,  or 

4  Any  transaction  within  the  plan  year  with 
respect  to  securities  with,  or  in  con)unction 
with,  a  person  if  any  prior  or  subsequent 
single  transaction  within  the  plan  year  with 
such  person  with  respect  to  securities, 
exceeds  20%  of  the  current  value  of  plan 
assets  The  20%  figure  is  determined  by 
comparing  the  cur-ent  value  of  the 
transaction  at  the  transaction  date  with  the 
current  value  of  the  plan  assets  at  the 
beginning  of  ttie  plan  year 


If  ttie  assets  of  two  or  more  plans  are 
rrwintamed  in  one  trust,  the  pten  s  aftocat>te 
portion  of  the  transactions  of  the  trust  stwH 
tie  combined  witti  ttie  other  transactions  of 
ttie  plan,  rt  »ny,  to  determine  wtwch 
transactions  (or  series  o<  transactions)  are 
reportatile  (20%)  transactions. 
EjKaptlen:  For  investments  in 
common/collective  trusts,  pooled  separate 
accounts,  103- 12  Its,  artd  registered 
inyestment  companies,  determirw  ttie  20% 
figiire  by  comparing  the  transaction  date 
value  of  the  acquisition  and/or  disposition 
of  units  of  participation  or  shares  in  the 
entity  wrth  the  current  value  of  the  plan 
assets  at  the  beginning  of  the  plan  year 
Check  "No'  if  all  plan  funds  are  held  in  a 
master  trust  Do  not  include  mdivdual 
transactions  of  common/collective  trusts, 
pooled  separate  accounts,  103  12lEsand 
registered  investment  companies 

If  item  29k  is  answered  'Yes  "  enter  the 
amount 

291.  Check  "No"  if  the  p'an  received  all  of 
Its  contributions  in  cash  Generai'y,  as  it 
relates  to  this  question,  an  appraisal  by  an 
unrelated  third  party  is  an  evaiuation  cf  the 
value  of  the  asset  contributed  p'epared  by 
an  individual  or  firm  who  knoyvs  how  to 
judge  the  value  of  the  asset  and  does  not 
have  an  ongoing  relationship  with  the  plan 
or  plan  fiduciaries  except  for  preparing  the 
appraisal  If  item  291  a  checked  "Yes," 
enter  the  value  of  the  asset  as  established 
by  the  plan 

29m.  Nonpubhcly  traded  securities  are 
generally  held  by  few  people  and  not  traded 
on  a  stock  exchange  Generally,  as  it  relates 
to  this  question,  an  appraisal  by  an 
unrelated  third  party  is  an  evaluation  of  the 
value  of  the  security  prepared  by  an 
individual  or  firm  who  knows  how  to  )udge 
the  value  of  the  security  and  does  not  have 
an  ongoing  relationship  with  the  plan  or 
plan  fiduciaries  except  for  prepanng  ttie 
appraisal  If  item  29m  a  answered  "Yes," 
enter  the  value  of  the  security  as 
established  by  the  plan 

30  and  31.  You  can  use  either  the  cash, 
modified  accrual,  or  accrual  tiasis  tor 
recognition  of  transactions  m  items  30  and 
3 1 ,  as  long  as  you  use  one  method 
consistently 

'Current  value"  means  fair  market  value 
where  available  Otherwise,  it  means  the 
fair  value  as  determined  in  good  faith  under 
the  terms  of  the  plan  by  a  trustee  or  a 
named  fiduciary,  assuming  an  orderly 
liquidation  at  the  time  of  the  determination 

If  the  assets  of  two  or  more  plans  are 
maintained  in  one  trust,  such  as  \when  an 
employer  has  two  plans  which  are  funded 
through  a  single  trust  (except  investment 
arrangements  filing  with  DOL  as  specified 
below),  complete  terns  30  and  31  by 
entering  the  plan's  allocable  part  of  each 
line  Item 


If  assets  of  or>e  pian  are  maintained  in 
two  or  more  trust  funds,  report  ttie 
cotntuned  financial  mtormatxm  ai  30  and 
31 

A  fully  irtsured  pension  plan  meeting  ttie 
conditions  of  29  CFR  2S20  104-44  need 
not  complete  items  30  and  31  For  more 
details,  see  page  4  of  ttw  instructnns  under 
'Items  To  Be  Completed  on  Form  5500-C  " 

Plan  assets  may  include,  among  ottier 
things 

(l)Cash  both  interest  and  nonmte'est 
bearing,  Tha  includes  alt  cash  on  tiand  or  in 
a  financial  institution  includirig  money 
market  funds 

(2)  All  corrtributions  due  to  ttie  plar  from 
ttie  employer  and  participants,  income 
earned,  but  not  yet  received  by  the  plan  and 
receivables  from  any  other  source 

(3)  Investments  securities  (stocks  bonds, 
U  S  Government  obtigabons.  municipal 
obligations,  etc  );  real  property  (land 
buildings,  gold,  furnrture.  equipment  etc  ), 
loans  (mortgages,  promissor-y  notes  etc  ) 
and  all  other  investments  (certificates  of 
deposit,  repurchase  ag'eements  land 
contracts,  units  of  participation  in 
common /collective  trusts  anc  pooiec! 
separate  accounts,  shares  of  rt-gis'ered 
investment  companies  (mutual  f.inds), 
interests  in  master  trusts  ana  103  12  lE's, 
etc  ) 

F*lans  holding  units  of  participation  m 
common/collective  trusts  ana/or  pooled 
separate  accounts  must  attach  to  the 
return/report  either  ttie  statement  of  assets 
and  liabilities  of  the  common/collect  ve 
trust  and/or  pooled  separate  account  or  the 
certification  discussed  on  page  3  of  these 
instructions  For  details,  see  29  CTR 
sections  2520  103  3,  2520  103-4 
2520  103-5,  and  2520  103-9 

F'lans  in  a  master  trust  must  include  ttie 
value  of  ttie  plan's  interest  in  the  master 
trust  which  a  the  sum  of  the  net  values  of 
the  plan's  interest  in  all  of  the  master  t'ust 
investment  accounts  (see  page  3  for  the 
definition  of  master  trust  investment 
account).  The  net  values  of  such  interests 
are  obtained  by  multiplying  the  plan  s 
percentage  interest  in  each  master  trust 
investment  account  by  the  net  assets  of  the 
investmerrt  account  (total  assets  minus 
total  liabilities)  at  the  beginning  and  end  of 
the  plan  year 

30c  Investments  in  securities  of  the  U  S 
(iovemment  shouW  be  included  m  c(i) 

You  can  use  ttie  same  method  for 
determining  the  value  of  the  insurance 
contracts  reported  in  30  that  you  used  for 
line  6e  of  the  Schedule  A  (Form  5500)  as 
long  as  the  contract  values  are  stated  as  of 
the  tieginning  and  end  of  the  pian  year 
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by  '1*  pi*'   l'v*t  <»»'»  .ntyr'fd  'fi  >tni  'xif"'.«i 
i->l.»'"t'<"'^   >'  'N"  yt»n  »rx)  hjy«  tx»e<i 
JPp'MV^'  ><.rf  .i^/'iK'nt  Out  'H)t  tl**fi  [>«"1 


'I*. 


'.1  4- 


if^f 


"t  o» 


ay  •■  •  .Ha- 

}0f    f  "tff  !.if,i)  «r»Kn.'-'  ,J*  ■  ^^'"S  ••  .< 

[>fly'T-><?<'t  dir^J'y  '-OITI  tfx  t'.j^!  tXit  ^Jy* 
b««n  {Mid    [)o  -yjt  'fX  iiXl»  !f>*  »»lu*  (i< 

JO*i  AcqwMitkMi  ln4*b<*dnM&  — 

Atquiikifior  fxJ«t)te<)'v»s4   fo«  c)rM  tin*rx  «h1 

p»O0»>r'y  oftl*'  tfl«P  fMI  proOWfty    rT»an» 
!H«  ojt%tJfXlir\g  jmoun!  of  tf**  (Xiix  >p4i 


<)( 


'  1  ;  by  th«  (Xga'-i/atior   n  »<  g,, 
rripfoving  t1«  pfoper*-, 

(?)  Q**Of»  t^«  »<qu'MliO<1  or  'TipjovWfT>«nt 
o'  tfi«  pn>oefty  if  tr>«  drOt  was  'Ku"f<3  CKity 
to  »v quire  o«  >mprove  tti*  pfopety    o» 

'  ?  I  atTe«  tf^  a<quisitrCKi  or  impfovem^f^t 
o<  lie  property  it  ?^«  c)*OI  oas  'ncuned  (Kl^y 
to  »cqui'»  cw  impfcrv«  tl«  pfopfxty  afxl  mas 
'••vxvaWy  'orev«*at>i«  at  th«  tim*  of  sdc  f" 

aiquisitior  ck  irriprovem^rt 

F  cy  fijf1fi#f  eipi^'ia!.!)!'  s**  CoO*  s^fion 

S14(r  , 

•  nt*»  !h«  arrKHjnt  of  i  Of  ?  r'tHjtors  'mf'<tr<S 
o*  »<.(  rijed 

31b.  S^Kxnr  1,  j"er>t  «aiL*   at  Oate 
contnboteo  of  i»co'it)«»  CK  offief 'x>rHasri 
pfOp*ft>  confntHjteO  to  tf>«  p4ar 

J  If.  If  diSlnlX/liorn  ffXtuOe  veCunttM  Of 
0»fi«»  pfOp^fTy    xncm  ffK  cuffe"t  »»lu*  It 
date  ai-^tiiput^O  'H  !ha  fijjuf* 


31h.  Refxxl  all  •dminrstratfv«  eipenscs 
P«k3  by  Of  cfTjrgKJ  to  ttm  pian,  including 
tfK>»«  wtMch  wrt  not  tubtr»cted  from  th« 
gross  ir>co<Ti«  of  rnastef  trust  rnvwstment 
•cco«jnts  and  103  12  Its  in  Oetermming 
th*if  n«t  inv«$trr>ent  g«in(s)  or  kws<es) 

For  purposes  of  a  tilirig  re<}uire<)  onty 
because  of  Code  section  60 390.  do  not 
irKludc  ov«rt«ad  expenses  such  H  otilcties 
and  p*>otocopying  expefises  Also,  if  filing 
for  an  educational  assistance  progran 
described  in  Code  section  127  do  r>ot 
irxlude  expenses  to»  )Ot)-rel«ted  training 
»nich  are  deductitwe  under  CxxJe  section 
162 


Federal  Register  /  Vol.  54,  No.  39  /  Wednesday.  March  1.  1989  /  Notices 


8683 


Codes  for  Principal  Business 

Activity  and  Principal  Product  or  Service 

These  industry  titles  and  def  initKm  are  based,  m  general,  on  tt<e  Enterprise  Standard  Industrial 
Classification  Sy^em  auttxytzed  t»y  the  Regular xy  and  Statistical  Analysis  Oivtsior.  Otfic*  of 
Information  and  Regulatory  Attairs.  Office  of  Management  arx)  Bodget  to  classify  enterprises  by 
type  of  activity  10  whtcfi  ttiey  are  engaged  


Ccat 
AGRICULTURE.  FORESTRY.  AND  FISHING 

O'.?0    FwWcrop 

0  i  bO    f  rurt   tret  fxjl   »na  »«grtaN« 

C .  80    ►torticui'urai  loecMity 

0:iC    U««tocii 

(;.  '0    Anwnai  jpecaty 

Afiiciittural  Mr¥*c>t  «w<  Hfttry 


Veiermary  s«rvicn 

L«o<jscac>«  »na  ixytKuiturai  !#r/K« 

Orri«r  t^tCijtrorm  Mrviccs 
forestry 


O'*0 

O'SO 

cac 

0800 
FernM 

0^30    Corrimerci*!  fisrwig  riatcne'*s  anc 
WO    Mummg  liaoOHiS.  "vigameprDpagitiixi 


I-—     MINING 

'.010   trtjn  ore* 

lO^O   Copoe*  ie*o  and  n.-K  gold  aiv  wiver  ores 

1  OSS    Ortier  met*  inning 

i  1  SO   Co*  mtftmg 

Oi  ana  fM  eKracttan: 

1330   Crude  pet'CXeum  natu'a'gas  anonat'jra) 

gai  WiiMIs 
1380   Oil  arw  gas  fwW  services 
WiawitaWt  ilmiila  (eacap*  iMla)  mMnc: 

1430   OimensKyi.  crushed  and  t>nili«r  stone 

sand  ano  gravel 
1498   Otner  nonmetaeK  mmaralt  eKecK  fuels 


CONSTRUCTION 


!S10   Genera* tKaHtng conBaclors 
1S31    Operative  buMers 


1611 
1620 


Hi^iray  and  street  construction 
Heavy  constructnn.  eacept  nighwy 


1711    Pkjmbint.  heiating.  and  air  corvWioning 

1721    PBMting.  (■pamangmg.  aix)  oacoratHig 

1731    EiectrKai  ooni 

1740  Masonry  stonforli  and  postering 

17S0   Carpentering  and  Hoonng 

1761    Rooileig  and  sneet  metal  awii 

1771    Concrete  Mini 

1781    Mialar  oa*  anaHig 

1790  MncaHanaous spaoallfade contractofi 


MANUFACTURING 


2010 
2020 
2030 
2040 
20« 
2060 
2061 
2068 

7069 
2096 

2100 


Meat  products 
Oary  products 

Presisrvod  frwts  and  vegrtaoies 

Gram  mtli  prooucts 

aaMry  products 

Sugar  and  conlectionery  products 

Malt  iKiuors  and  malt 

AiconalK  beverages,  ewept  malt  liquors 

and  man 

Bortied  sott  dnnks  and  flavonngs 

Ottia'  K»d  and  kindred  products 

TotMcco  manufacturers 


2228      V><ea»wg  m<«s  and  leitae  fvKsnmg 

2250      Kmttrig  m<as 

2298      Otner  textile  mill  products 


231S      Men  s  and  boys  cMtang 

2345      Woman  sand OMdren'scMtirng 

2388      Hats  caps  mhnery  fur  goods  and  oltier 

apparel  and  accessories 
2390      Mac  fabricated  textile  products 


Code 

Ltunkar  and  amo^  predvcts: 

2415 


2430 
2498 


l.oggirig  camps  and  loggirig  contractors. 
s^ivmilK  anc  planing  mills 
MiUworx  plywood  and  related  products 
Otner  wood  proourts,  lociuovig  wood 
txjiiOings  and  mooile  tiomes 

2500     furniture  and  fixtures 

Pa^ar  and  alUed  products: 

?€»25     f\jio  paper  and  tmard  fmiis 
2t>99     Otne"  pape-  products 

Piloting,  puDHSMng,  and  aWea  industries-' 

2710     M^wspapers 

2/20      PenoOicais 

2735     Books  greeting  cartls  and  T^isceiianrous 

puOi'srung 
2799     Commercial  »"0  otner  printing  ana 

pnnting  trao*  services 

CnenMcal  ana  aWaa  prooucts. 
2815     In0ust'*at  cnerriicais  plastics  maie^iais 
anc  synrrietics 

Drugs 

Soaci,  cleaners  and  roiiei  goods 

Pa.nts  anc  anted  products 

AgncuHorai  and  otfier  cnemic*  proOucts 
Patrotauni  roftning  and  related  liiiuiti  les  (Including 
thaaa  tmafrMad  wftM  axtractlen): 

f*etfO*eum  'ef»n»og  (including  ttiose 

integrated  trxr.  eitractior) 

Otriei  petroleum  and  :oai  products 

andHHac  ptasttcs  proeucit: 

Rubber  products  plastics  footwea' 

and  Defling 

Mcsc  plastics  products 
Laattiei  and  laattiar  piuducts: 
3140     footwear  except  rubber 
3198     Otner  ieatne<  and  learner  products 


2830 
2840 
2850 
2898 


2910 
2998 


3050 

3070 


iiose 


3225  Glass  products 

3240  Cement  hydraulK 

3270  Concrete,  gypsum,  and  plaster  products 

3298  Otnar  nonmetalW  mineral  products 

Primary  metal  InAiMrles: 

3370     ferrous  metal  industries  imsceilarieous 

pfHTury  metal  products 
3380     ItanterrTxts  metal  industries 
Fakrtcatad  aiatal  products,  except  machinery  and 
transportatlmi  nulpmant: 


3410 
3428 


3430 

3440 
3460 
3470 
3480 

3490 


Metal  cans  and  sinpping  containers 

Cutlery  nand  tools,  and  Hardware  screw 

macnine  products,  bolts  and  simiiar 

C-oOucts 

Piumtwng  and  heating,  except  eiectnc  ano 

warm  ail 

fabricated  structural  metal  products 

Metal  forgings  anc  stampngs 

Coating,  engraving  and  allwd  servKes 

Ordnance  and  accessories,  except  ver»ciei 

and  guided  missiles 

Misc  fabricated  metal  products 


Macltlnery.  except  alactrical'. 

farm  mactunery 

Construction  min^ig  and  materials 

handlmg  machinery,  and  eowpment 

Metaiwoniiig  machinery 

Special  tnrlu:,t'>  machinery  except 

metaiworxing  'nar  nmery 

Genera'  iriduvfriai  machinery 

Office  computing  and  accounting 

mactiines 

Engines  ana  turtiines  sennet  industry 

machinery  and  other  machinery  except 

electrical 


3520 
3530 


3540 
3550 


3560 

3570 


3598 


Code 

Oactrtcal  and  etactremc  maclMnary 


3630      Household  aopiiances 

3665      Raoo  teiev>Mor  anc  communK^tir>i- 

eompmem 
3670      Elect'onic  components  anc  acxjf^hir*^ 
3698      Other  eiectrK  equipment 

Transportation  aqulpmatit 

5710  Moto'  vehicles  arid  eouipme^i 

3725  Aircraft  guioeo  missiles  anc  parrs 

3730  Sno  anc  txa' t>u*>ri^  and 'eoai' Tg 

3798  Othe' transoo^atio-i  eou«'"'*ni 

Measuring  and  coi'tiumng  Instruments  pnetegrapiMC 
ana  medic  it  goads,  watoia*  and  ciocks: 

38i5      Scientific  instruments  anc  measu'iTg 

oence!   watches  a",-)CKX^«s 
3845      Optica'  meOicai  and  oon'naim«:  goods 
38fO      Photograpfiic  eompmen-  anc  suocv-es 
3998      Other  manutactu^'ng  oroducts 


TRANSPORTATION.  COMMUNICATION. 
ELECTRIC,  GAS.  SANITARY  SERVICES 
TranapertaOan: 

4000      Railroad  "'ansoo^atKK 

Local  and  mterurbae  passenger  transit 

4  12;      Taiicatis 

4i89      Other  oassmge- fan '...'tor  ^*  or 

Trucking  and  waraheusmg^ 

4210      T'ucKing  kxa  anc  lori^  Oti'.an*  «• 
42&9      PuOiK  warenojMn^  arf^  ''ucmig 
tei'^'inais 


Other  tranapartatw*  including  transpertaOoe 

4400  VHatei  farisportaiior 

fi^X)  rransootatior  t)^  at' 

4600  Pipelines  i?«cep' natura<gas 

4  722  Passenger  iransoortator  arranjfemem 

4  723  f  'Pigrit  transonrtatior  arrangerr-ient 

4  799  Othe"  transoortaiior  services 

Cammunication 

4825      Telephone  reie^'apr  and  orhe* 

commontcattor  services 
48  30      RaOio  anc  television  cvoaocastJ'Tg 

Elactnc.  gaa.  and  sanitary  sarmcas 

4910      tiectm  serinces 

4920       Gas  prodiictior  and  O'S'ntwtior 

4930      Comoinaion  utiiiiv  services 

4990      t«ate<  supph  ano  ottiei  sanitary  sendees 


WHOLESALE  TRADE 

DuraWa: 

bO  1 0      Motor  vehicles  and  automotive  equipment. 
5020      f  umitureand  riom*  tumishinps 
5030      Lumber  and  constructxjn  matenais 
5040      Sporting  recreationa'  photograph*  ana 

hobby  goods  toys  ano  supplies 
5050      Metals  and  mwierais  e«ceg<  petrotevi''' 

»nO  scrap 
5060      Electrical  goods 
5070      Hardware  piumti^  inc  neating 

eouipnient 
5063      f  a'm  macrxne^  and  eouipment 
5089      Otnei  machinery  eomoment.  and 

supplies 
5098      Orhei  OufaWe  goods 


5  HO      Paper  ano  oape"  prooucts 

5 ;  29      Orugs  drug  proprietariei  ana  flr-u^tsts 

sundries 
5130      Apparel  piece  goods  arxl  notions 
5  i  40      Groceries  and  'eiatec  products  eicepi 

meats  and  meal  products 
514  7      Meats  and  meat  products 
5 1 50      f  arm  product  raw  materials 
5160      Chemicals  ano  aiiieO  onxjucts 
5 1 70      Petrcneum  and  oetroieurr  prooucts 
5 1 80      Alcoholic  bevera^ies 
5 1 90      Miscellaneous  nondurable  goods 
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^•o^>  -  urt*.*^   tod  wonmiary  itoTM 


Sm  1  ,'**il    'MK' ^trxInM  tTor«« 

S**<a  >.^«MVr  •'"'  •*t'^»'  fDOOs  MOM 

^'MS  S»* 'Tit     '<*i^'*won   and  pi«c«  gpodi 
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T 
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«OaO        ftM«tt    W*Df  '*H*MI  MM 
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A14C      ^r«in«i  t  r«i>f  •naMwkam 


M^fc      Muf-d*-   '■«■.■'»'■■.•    ru  (itw  «*•    " 


'^«0      »4iHjmiiOm  1 


?t22        (UdK)  And  TV  r«o»«  lAoCM 

'6>29     liacfex^  'vpaw  wtoo*  aarvof  'w)k  i 

TV 


Mid 


j«  'ft 
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aOi  1  >»<•*   '•  J'^-.    Jl-^ 
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9kA  1  -J"*.**  rtt  vJ^l'■■K■  *-  »o*% 

(lt>48  '^*a(i«*'»<i  ai^:  .)'•<  '■<  «   '->u'\#-. 

ftOfO  Hv^'S^n  and  3#'vv;«i  c*f«  '*  •  Mf« 

8060  '^04^»U'% 

•0^?  Dant^i  kaoavator-*-^ 

•OS*  Of!t<m  '»w<*<a«  a*^  '^aam- 


R;  :  1        iag«  MfrvtCH 

Wt  I      Encpna«nn|  anc  a'cMnij**  ■ 
8912     CarbliK)  txAm:  airoix^a'-irs 
A9X3     ejtM«r  •rtownt.nii  audrT-nn.  and 
tMoa^vvomf  Mr»<n 

8999     0«rt«f  «#rvto*t  not  •H^w'-tcff  r  t*si^rw<] 


MoaaM  '^••ni  VTran  and  lou 
ftoomMif  ano  Oof^ng  nauddi 
)#ar%nf  and  '«i.r*a(mnaicdn 
■•■'»•*»  Qmf%%  and  I  »#TXj  Mta« 


an  a  «'wf*>»w>«  tiAftis 


'?41 


'>40 


Ontdi  <*undr^      wantn^  arx]  g^ 

P»»o«BC* ao»**  vtj<?t»«  po^'a«t 
fWatify  w>a(M 

Snoa  fa  paw  and  *\«t 


Nhac^Un«ov>«  D^'vonat  «•«>«.*« 


to  tK^'tCtwifl 

<*•*  and  ilafa 


'  J9« 


f  cjo.tx'^^ni  -Tfotat  »n<i  tnavn( 
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.  5500-R 

latcAV  ■■«•«■  Sarvv* 


P<«,o.  t>-.  'h'  i;a«>irt|  Carpotahm 


Registration  Statement  of  Employee  Benefit  Plan 

(Wrth  fewer  than  ICX)  participants) 

This  form  l<  requlrad  to  b«  fUod  undof  MCtlont  104  and  4065  of  th« 

Employe*  Rotiromont  Incomo  Socurtty  Act  of  1974  »r4  $«ctlons 

60390  and  6058  of  the  Intamal  Rovonu*  Code 


OMBNo  ;?io-oo;fc 


Amended 


88 


This  Form  It  Open 
to  Public  Inspection 


For  nn  lutnan  pur  yw  1 988  or  hsuj  piM  fur  b*c«Hiiiif 


1988  ladtwlMt 


19 


One  part.opant  plans  file  Form  5500E2  (see  the  instructions) 

Rans  Oescnbed  m  Code  section  6039D,  complete  the  applicable  box  6d,  6e,  or  6f ,  and  see  the  instructions. 
Do  NOT  file  this  form  for  the  plan's  first  year  of  for  the  plan's  final  return/report  Instead  file  Form  5500-C 
Ch<^ct>  triis  box  if  an  extension  of  time  to  file  this  return  is  attached  ■     ■ 


►  D 


►  If  yoo  have  been  granted  an  extension  of  time  to  file  this  form,  you  must  attach  a  copy  of  the  approved  extension  to  this  form 

►  Type  Of  complete  In  Infc  and  file  the  origloal.  If  any  Item  does  not  apply,  enter  "N/A." 


Use  I  la  Name  of  plan  sponsor  (employer,  if  for  a  single  employer  plan) 

IRS  ! 
label 

Olh«f  I 

pleax    i 
print 
or  type 


lb  Employer  identification  number 


Address  (numbe'  and  street; 


City  Of  town,  stale  and  ZIP  code 


Ic  Sponsor's  telephone  number 

I  (  ) 


2a  Name  of  pian  aamimstrator  (if  same  as  plan  sponsor,  enter    Same  ) 


Id  If  plan  yea;  char^ged  since  last 

return /report,  c^eck  hfe  ►  G 

2b  Aommistratof  s  employe'  lOentiticatio'  r.jmDer 


Adoress  (nuTrOer  and  street) 


2c  Administrator's  tetephote  njmtier 

(  )  , 


City  or  town,  state,  and  ZIP  code 


3     A-e  the  name  address,  and  identification  number  of  the  plan  sponsor  and.'or  plan  administrator  the  same  as  they^poeared  or  the  :asf 
return/report  filed  for  this  plan'                                                                                                                               __Ym        .No 
If    No  '  enter  the  information  from  the  last  return  'report  in  a  and.'or  b,  and  complete  c 
a  Sponsor^  tIN Plan  number 

b  Administrator  ► "^ -- 

c  If  a  IS  completed,  is  this  a  change  m  sporTsor^hip  only?  (See  specific  instructions  for  definition  of  sponso'-ship  )  D  ye«      D  Ho 


4     ChecK  appropriate  box  to  indicate  the  type  of  plan  entity  (check  only  one  box) 
a  O  Single-employer  plan  d  D  Muttipte-employer-collectively-bargair>eC  piar 

b  \J  Plan  of  controlled  group  of  corporations  or  e  D  Multiple-employer  plan  (other) 

common  control  employers                                                      f  [j  £jiceptions  to  (b)  and  (e)  (See  instrjctior^s  tor  i  ne  4(  ) 
C  n  Muftiemployer  plan 

S»(i)  Name  of  plan  ►    


i'l)  lJ  Check  if  name  of  plan  changed  since  last  return/report 
(■ii)  n  Check  this  box  if  this  plan  covers  self -employee!  participants 

6     Type  of  plan  (check  applicable  boxes) 
a  n  Defined  benefit 

b  n  Defined  contnt>ution  (money  purchase  or  profit  sharing) 
c  □  Welfare  benefit 
d  □  Code  section  120  (group  legal  services  plan) 


5b  Effective  date  of  piar'  ► 


5c  Enter  three-digit  plan  r.jmtx" 


g  D  Master  trust 

h  [U  ComiT'or,,  collective  t'ust 

I  [^  Pooled  separate  account 

i  [J  Other  (specify)  ►    


e  Q  Code  section  125  (cafeteria  plan) 

f  D  Code  section  127  (educational  assistance  pr-og^am) 


k  If  you  checked  d.  e.  or  f,  check  if  plan  is 
n  funded  or    D  unfunded 


7a  Total  participants   (i)  Beginning  of  plan  year (i^)  End  of  plan  year 

b  (.)  Was  any  pension  benefit  plan  partK:ipant(s)  separated  from  senrice  with  deferred  vested  benefits  for  when  a 
Schedule  SSA  (Form  5500)  IS  required  to  be  attached  to  this  form' 
(' ;  If  'Yes,'  enter  the  number  of  separated  participants  required  to  be  reported  ► ^^ 


Sv^ 


No 


7b(i) 


ur^oer  ptr^^  o<  peftury  anti  otfiw  pen»lt«s  s«  lortti  m  thf  .nsl'ja.ons    ■  oeilarc  irvat  i  tiav*  eianninw  this  rea.rn,, repot.  iooti0.o«  ac<:.or-H,»"r"^  icnMj«i  »"a 
•jjXKnrrtti  ana  to  tn«  o«i  ot  my  KnoitKJgt  »no  btiief.  it  o  tru«  cofK""  wo  complete 


Sifr^ure  o*  empiove*  plan  spiv>«K  ► 


Signature  of  plar  aoi^^nrstraty  » 


For  Paperwork  ReAictkM  Act  Notica.  tee  page  1  ot  Form  5500-R  Instruction*. 


Fof^5500R    .988) 


8885 
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•  us  OOVtWUMCWT  MtlNTIHQ  OfUCt    l«*S     lOb-Xa 
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8687 


'o»w.  ^vxi»i  ;'*M' 


•«    Wa^  '.f^ti  pttn  t»frninat«d  dur«n|  t^a  ptar  r««r  of  cny  prxy  p<«n  y««r^  H  'Yes*  antef  ttw  y*»r 


_^SL« 


b    \M«r«  111  rh«  pun  aaMd  Mth«r  dl(trit>tA»d  to  p«rtictp«nto  or  tMO«f)c«nM.  transfcrreO  to  •notber  pton,  or  txougfit 
urn)*' iri«  control  <rf  PBGC? 

c    I*  •  i»  'Vm'  •fXj  tt>«  oton  •  co*«r«<3  by  PBGC.  S  th«  p<»n  cortinoinB  to  fiM  PBGC  Form  1  ind  [My  premiums  until 

t^«  fnd  o*  tf'*  p<«n  </%»!  m  ^»^IC^  «M«tS  T<  ClUtr'tXftXl  (X  Bromht  urylf  tt<«  cQOlrol  o<  PBGC 

>        l^  !»>«  •  pta"  a^taMiV^act  0»  m«ir<t»ir>«cl  p<jrvi«r>t  to  (X*  Of  TKy*  CO"«Ctiv»  ary  imng  ay  m#fit»' 

10      If  tny  b«n4>frts  tr*  providvd  (>y  an  insuranc*  company    tnaurmnoa  tmrytca.  or  wnitar  orgvuzatnn.  antar  th« 


number  o*  Srfwdui*!  A  (Forrn  ^500)  insurincatnlonnation,  that  art  attachad  (If  nona. 


•■O--)  *■ 


11a    W«r«  iny  p4an  amerxlmarTts  adoptad  dtinng  tria  p(an  yaar' 

b    i>  a  s  'Vm  '  dKl  ar>y  afna«>diwar<t  raauW  >r»  a  ra<roact»>a  raductwn  of  accnjad  t>ao«frt»  for  ar>y  partiopftt? 
c    i<  a  «f  'Ym  '  dx)  any  amartdmaot  changa  tt>a  mfornvation  containad  ir>  tfia  latast  tummary  ptaf>  daacnpbon  or 
tumm^ry  <)««:  riptior  of  modrficatlona  aMtlabta  at  ttia  tima  of  tha  amarx]m«nt^ 

d    Has  *  Kimmary  plan  daacnptoo  or  uimmary  (JaKript«x>  of  rrxxlifKJtionj  that  reflects  tf>«  plan  amafxJments 
r«4»rrs<j  to  lO  1  !c  t)««n  fumahad  to  partiapants  and  filad  with  tt>a  Oapartn^nt  of  Latxx' 


Dapartmant  of 
ttM  Treasury 

Internal 
Revenue  Service 


Oapartmant  ol 


Pension  and  Weffare 
Benetits  Adminetration 


Banattt 

Qtiaranty 

CerporatkNi 


12a    If  this  t*  a  panwon  banafu  plan  auttfact  to  tlw  mmtmurri  fvtndMig  atarwiardt.  ftaa  tt>a  ptan  aapariarKad  a  funding 
da'icianfy  tor  tnt»  plan  yaar  (da<mad  t>anafit  piam  most  answer  ttits  qoastioo  and    attach  Schadula  B  C^orm 
5500))' 
b    If  a  IS 'Vas/ hava  you  Wad  Form  5330  to  pay  tt^aatiaatai' 


13a    Total  plan  assati  as  of  ttia  t)ag)nnir\g and  and 

b    Total  itatxiitias  as  of  tt>a  ttaglnnrrn        and  arxJ 

C    Nat  assets  as  of  the  Daginmng arxl  and 


of  tti«  pUn  yaar 
of  tha  plan  yar 
of  ttx  plan  year 


14      few  this  plan  year   anter     a   Plan  ir>coma 
b    i  ipertses 
4     PUn  contntHjtiona 


c   H»t  iTKoma  (kaij    . 
a    Totai  banaftts  paid 


1 5       During  t*iis  plan  year 

a    Was  this  plan  coverad  by  a  fidaWy  bontf? 

b    Was  tf>«ra  any  loss  to  tha  plan  whathar  or  rtot  ratmt>ursad  caused  by  fra«id  or  dishonesty' 

e  Was  ttiere  any  sale  aKCt^anje  or  lease  of  any  prtjperty  between  the  plan  arxJ  the  arrvptoyer.  any 
tiOiAiary  ar^y  of  the  five  rrvost  highly  paid  ampioyees  of  the  employer  any  owner  of  a  10%  or 
more  nterest  n  ttw  employer   or  relatives  of  ar»y  loch  peraoos' 

4  Was  ttiera  any  oan  or  eitansion  of  cradit  by  tha  plan  to  ttie  employer  ar^y  fKjixiary  any  of  tha  ftve 
most  nnjMy  pa<i  employees  of  tt>e  amployet  any  owner  of  a  10%  or  nyxe  interest  in  ttie 
employer   or  r eat i»es  of  any  soch  persons? 

a    UkI  "^  plan  a< quire  or  nold  any  ampioyer  security  or  employer  real  property' 

f     Has  (M«  plan  grar^ted  an  aitanaron  on  ar»y  delinquent  loan  owed  to  tfie  plan' 

I    Has  t^e  employer  c)»r«d  contritxjtionj  to  tt>e  pian  which  are  mora  ttvan  3  months  overdue' 

h    We'e  ar^y  loani  by  t**  plan  or  hied  rrx-ome  ot*g»tiorn  due  tt>e  plan  ctassrhed  as  jryrollectib**  or 

'V  le'^L.t  as  :.)!  t^e  close  of  ttie  pian  year' 

I    Has  jr->  oun  1.0  .'  ^'y  '>ad  a  financial  interest  m  excess  of  10%  <n  any  party  pfOv»d>r^  services  to 

t^e  p'ji'  or  'ei  eiveo  any-thirig  of  value  f'om  any  such  party' 

I  [".1  ??!*  pian  hold  at  acy  time  iO%  or  rrxxa  o(  its  assets  m  sn^  single  secur-T»  cVebf  rnortgage 
■j>j<'  el  of  'eai  estate  or  partf^rsnip  (Otnt  venture  mtarests' 

k  Ok!  rn«  p.an  at  any  rim«  engage  m  any  transaction  or  series  of  related  tran-sactions  mvoiv.ng  20% 
or  more  jt  tt>«  V uirant  vatua  of  plan  assets' 

1    Were  there  any  noncash  contribtitions  ma<1e  to  the  ^iian  -he  vatua  of  w^lth  was  jet  wftfwot  an 

aptxarsai  t>y  tr  rvjeoerxJent  ttiird  party' 

m  Were  there  any  purchasaa  of  f»onput)iKiy  traded  securities  hy  the  plan  the  <aije  of  wh,ch  was  set 
w'thout  tr  appraisal  by  an  mdapandent  ttwd  party' 

n  Has  the  plan  failed  to  provide  any  benefit  when  due  under  the  terms  of  the  plan  bacauaa  of 
insut^Kient  assets' 


15n 


%•    IS  th*  plan  covered  under  the  Penajon  Berwfit  (iua/anty  Corporation  term«^»ation  insurance  program' 

D  raa           D  Na          U  Net  4e<em«inad 
a    If  a  's  'ret*  or  '  Not  datarmtnad  '  antar  tha  employer  daniitiradon  n«imtter  and  ttte  plan  fHjm<>er  uaad  to  identrfy  it 
f  mployer  <>entih^tion  ngmOar  »     Ptan  number  » 


11i88  Instructions  for  Form  5500-R 

Registration  Statement  of  Employee  Benefit  Plan 
(WttKrewer  than  100  participants) 

(Code  references  are  to  the  Internal  Revenue  Code  ERISA 
refers  to  the  Employee  Retirement  Income  Security  Act  of  1974  ) 

Paperwork  Reduction  Act  Notice. — We  ask  for  this  information  to  carry  out  the  law  as 

specified  m  tRISA  and  Code  section  6039D  We  need  it  to  determine  y^tiether  the  p(an  is 
operating  according  to  the  law  You  are  required  to  give  us  this  informatioo. 

The  time  needed  to  complete  and  file  the  forms  listed  below  reflect  the  combined 
requirements  of  the  Internal  Revenue  Service,  Department  of  Labor,  Pension  Benefit 
Guaranty  Corporation  and  the  Social  Security  Administration.  These  tirr>«$  will  vary 
depending  on  individual  circumstances  The  estimated  average  times  are: 

Cowflaa. 
l»anilwa»tiii>  atMrntlinc.  ana 

thalawortlM  s*i>dinf  the  form 

Mecordkea^lnt  ferai  Prepartiig  tka  tami  telllS 

Forrr^sOOW  1 3  hrs    26  miri  3  tirs  ,  37  fTiin  Stirs, SOrnm  32rTun 

Sch«<lLii»A;Fc)rT  bWO)  17nr»    28inin  28  mm  1  iir    42  mm  16  mm 

Sc.>i«<3o»  B  if  orrr  5,^00)  25hf»..bOmin  1  hi  I  hr    27  mm                    

StieOuwP  (Form  5.500)  2iws9min  ll>r.24in«i  llir29m«i                    

S.'.h«lui»SS*(Fcxrr  5W0)  6hrs,42m«i  12m<n  19 mw                    

If  you  have  comments  concerning  ttie  accuracy  of  these  time  estimates  or  suggestions 
for  making  these  forms  more  simple,  we  would  be  happy  to  hear  from  you.  You  can  write  to 
the  Internal  Revenue  Servfea,  Washington,  DC  20224,  Attention  IRS  ReporU  Clearance 
Officer,  TR  FP  or  the  Office  of  Management  and  Budget  Paperwork  Reduction  Project, 
Washington.  DC  20503 

File  1988  forms  for  plan  years  that  started  statement  (Schedule  SSA  (Form  5500))  is 

in  1 988  If  the  plan  year  differs  from  the  required  but  not  filed.  See  Code  section 

calendar  year,  fill  m  the  fiscal  year  space  6652(dK  1) 

)ustur.,ler  the  form  title  For  a  Short  plan  4  A  penalty  of  $1  a  day  (up  to  $1,000)  for 

year  see  instruction  B,  Section  1  rxA  filing  a  notification  of  change  of  status 

Reminder  In  addition  to  filing  this  form  with  of  a  plan  See  Code  section  6652(dX2) 

IRS  pians  covered  by  the  Pension  Benetrt  5  A  penalty  of  $1,000  for  not  filing  an 

Gua'anty  Corporation  termination  insurance  actuarial  statement  See  Code  section 

must  file  their  Annual  Premium  Payment.  6692 

PBGC  Form  1 ,  directly  with  that  agency  ^  o^her  Penalties. 

Penalties.— ERISA  and  the  Code  provide  for  j  Any  individual  who  willfully  violates  any 

the  assessment  and  imposition  of  penalties  provision  of  Part  1  of  Title  I  of  ERISA  shall 

for  not  giving  complete  information  and  not  be  fined  not  more  than  $5,000  or 

tii'-ig  statements  and  returns,  reports  impnsoned  not  more  than  1  year,  or  both. 

Certain  penalties  are  administrative:  that  is.  g^e  ERISA  section  501 

they  may  be  imposed  or  assessed  by  one  of  2  A  penalty  up  to  $10  000  5  years 

the  governmental  agencies  delegated  to  imprisonment,  or  both,  for  making  any  false 

administer  the  collectwi  of  Form  5500  statement  or  representation  of  fact, 

series  data  Othe-s  require  a  legal  conviction  j^no^.ng  „  ,0  pe  false  or  for  knowingly 

A.  Administrative  Penalties.  —  Listed  concealing  or  not  di^c^osing  any  tact 

beiow  are  various  penalties  for  not  meeting  required  by  ERISA  S»*e  section  1027,  Title 

the  Form  5500  series  filing  requirements  18,  U  S  Code,  as  aniended  by  section  1 1 1 

One  or  more  of  tne  following  five  penalties  of  ERISA 

r-iay  be  imposed  or  assessed  in  ttie  event  of  ■™^^'^^^^^^"^^^^^^^^^^^^^ 

incomplete  filings  and  'or  filings  received         How  To  Us«  This  Instruction 

after  the  date  they  are  due  unless  it  is  Booklet 

determined  that  your  explanation  for  failure       _.  ^     ^  ^     ^    . 

to  tiie  properly  IS  for  reasonable  cause  ^^  instructions  are  divided  into  four  mam 

1  A  penalty  of  up  to  $  1  000  a  day  for  each 

day  a  plan  administrator  fails  or  refuses  to  Section  1  Pac* 

file  a  complete  return,  report  See  ERISA  A  Who  Must  File    1 

section  502(cX2)  and  29  CFR  2560  502c  2  b  When  To  File      1 

2  A  penalty  of  $25  a  day  (up  to  $15,000)  Duedate            1 

tor  not  filing  returns  for  certain  plans  of  Extension  of  Time  to  file       1 

de'er'ed  compensation,  certain  trusts  and  (;  yy^ere  To  File                        2 

annuities  anc  bond  purchase  plans  by  the 

Cueoate(s)  See  Code  section  6652(e)  This  Section  2 

penalty  also  applies  to  returns  required  to  What  To  File       2 

be  fiicd  uncer  Ctode  section  6039D  Forms 2 

3  A  penalty  of  $1  a  day  (up  to  $5,000)  for  Schedules        2 

each  participant  for  whom  a  registration  Qff^  Filings      3 


Section} 

G«r>eral  Inlormatioo — Final  return  'report: 
signature  arxl  date  reproauct  lorn  change 
m  plan  year;  and  amerwlefl  return,  report  3 

Section  4 

Soecific  Instructions  for  Fott'  5500  R 

hsteo  in  numerical  sequence  3 

Section  1 

A.  Who  Must  File. — Any  admmist'ator  or 
sp)onsor  of  an  employee  t)enefit  plan  sut)iect 
to  ERISA  must  tile  information  about  each 
such  plan  every  year  (Code  section  6058 
and  ERISA  sections  104  and  4065)  Also 
required  to  file,  for  each  year  ,$  eve'> 
employer  maintaining  a  specified  fringe 
benefit  plan  as  described  m  Code  section 
60390  The  internal  Revenue  Se'vice  tiRS), 
Department  of  Labor  (DOL),  and  Pension 
Benefit  Guaranty  Corporation  (PBGC;  ha-ie 
consolidated  their  returns  arx)  report  fcms 
to  minimize  the  filing  burden  for  plan 
administrators  and  employers  The  cha't  on 
page  4  gives  a  bnef  guide  to  the  type  0* 
return/report  to  be  fned 

Reminder.  Form  55(X)  R  cannot  be  fned 
unless  the  plan  has  filed  a  Form  550}  C  for 
at  least  one  of  the  two  immediately 
preceding  plan  years  Ttie  exclusions  from 
tt>e  filing  requirements  lor  Form  5500R 
and  Form  5500-C  are  identical  See  Form 
55CX)-C  instructions 

B.  When  To  File. — File  aM  recjuired  forms 
and  schedules  by  the  last  day  of  the  7th 
month  after  the  plan  year  ends  For  a  snort 
plan  year,  file  the  form  and  aopiicabie 
schedules  by  the  last  day  of  tr>e  7th  month 
after  the  short  plan  year  ends  For  purposes 
of  this  return/report,  the  short  pian  year 
ends  upon  the  date  of  the  change  m 
accounting  period  or  upon  the  complete 
distribution  of  the  assets  o*  the  pian  (Also 
see  Section  3  )  If  the  curre-t  year  Form, 
5500R  IS  r>ot  available  before  the  due  date 
of  your  short  plan  year  return  reppri  ^.^ 
the  latest  year  form,  available  and  change 
the  date  pnnted  on  the  return  repot  tc  the 
current  year  Also  stiow  the  Dates  your  s^ort 
plan  year  began  anfl  endec 

Request  for  Extension  of  Time  To  File.  — 
An  extension  of  time  up  to  2  'r  month?  may 
!>e  granted  for  filing  returns  repots  i<  Form 
5558,  Application  for  Extension  o*  Time  To 
File  Certain  Empicvee  Plan  Returns  is  fned 
be*ore  the  norm,3i  oue  cate  of  the 
retu'h' report 

Exception.  Single  empioyer  p^s'^s  ana  pia^^s 
of  a  controlled  g''Ojp  o'  co'po'ations  tna! 
file  consolidated  Federa'  income  ra«  'e:.^^ns 
are  automatically  g'^antec  an  extension  o' 
time  to  i„e  Form  5500  5500-C.  or  5500-R 
to  ttie  due  date  of  the  Federal  mcome  tat 
return  of  ttie  single  employer  or  controlled 
group  of  corporations  it  all  the  toUowmg 
conditions  are  me' 

1  Ttie  pian  year  and  ;f^  fgx  year  comcioe 

2  Ttie  single  employer  or  the  controlled 
group  has  been  grantea  an  extension  of 
time  to  file  its  Federal  income  ta<  return  to 
a  aate  later  than  the  ncma'  due  date  'or 
filing  the  Form  5500  5500-C  or  5500  R 

3  A  copy  of  the  IRS  extension  of  time  to 
file  the  Federal  income  tax  return  is 
attached  to  each  Form  5500.  5500-C  or 
5500-R  filed  with  IRS 

Note:  An  extension  of  timte  to  file  the 
return,  report  does  not  operate  as  an 
extension  of  time  to  file  the  PBGC  Form  1 
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C  W«Mr«  T»  ma.      PImm  M«  trm 

'•turn,  r«(xxt  ontti  tr>«  Internal  R*««nu« 
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•N  J•^<ji 


U  >  wm  SVrt/l 
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''>v«*tm#nt  trrangafnAntS  '*n(  d<r«ctty 
•rth  lX)l  ^^o^JW  'i*  uii*\g  tr>«  liJOticatM 

( 1 )  CorT>rT>on  Coitattiv*  Trust  (OH) 
PooWd  b«(>*'tt«  Accourrt 
fVwjor  »nd  W«rt«r«  B«o«fft» 
*<yrnni«ff«tion 
U  S   D«p«rtm«ol  ot  Latxw 
Rotxn  N%644 
?00  Cootfitutoo  Av«nu«  NW 

»v•»^ln^|tofl  cx;2o;)io 

(2)M*«t«»  Trutt 

P»o»jor  •nd  W«<tar«  8«o#fft» 

VJninittration 

U    S    [)»^rtm«r>t  o(  L«t>o« 

HoofnNS6*4 

»'OOCon»titut«on  A*»nu«   NW 

W»*^.^^ofl  DC  20210 
(3)  103   U'  iny««tm«ot  entity 

t^ouor  »nd  «V»rtar«  Bvrwfitt 

AO'^iinrjtratior' 

u  S  0«ti#nm#fii  i»  L*bo» 
4'tX)  Conttitutoo  A*»ou«  NW 

S«ctlon  2 
What  To  Fll« 

Th«  irff  oiiittJ''^  M  tfvjt  dittJH  mf\K.r\ 
H)trr  JhOuW  &•  '!»•<)  if*  (l«*cnt)»Cl  t)«MO« 
In  lOditior    lti«f«  tr*  trhadulat  tK«t  rnri, 
n««i1  to  &•  •ttjif>«c)  to  ttw  '•tufn    '•sort 
'►^»%«  •'•  t^v^^  J<rv  "t)»d  t)«to«r    *  ty** 
gUKl*    lloll'lt  rnj  •^«  h  »(xrrn  »n<) 
V  h#<)ul»%  »'l"  '»goir*0  >f  dit<«t»rTl  'yp** 
ol  DUn»  jrHl  tt|»(»  -nay  be  toonO  or  pa^ 
4    firijity    thin  »«<: tux' itio  rontjioj  « 
(J«V  '  ptH.v  0<  t{>«<.i«l  'linn  '•<3oi'»'Ti«rt» 
'o«  o**rf»  rt\*t  .r<y«nt  r  c«ft»in  lOKWSt'n^ot 
•"«ng*m«"t» 

Fofmt 

form  5500  —  >  M  Form  SMC   A  >nu«t 
w»tvj'"  R»port  at  f  mptov««  B«o«'i.  '^an 
jnniijdY  to«  ••(  ti  pUri  •rlt^  KX)  (X  r^x  •• 
CMrtK  i(Mi<tl  «t  'Fi*  (jvgtoriri^  jt  tf<«  ;)uir  y««r 

Pa««  2 


Form  550(yC.  — F  >«•  Form  SSO(X 

R*tum,  Raport  o<  Emptoyoa  Baoafrt  PUr, 
Kx  Mct^  panswD  t>*n«fi(  plan,  wadara 
baoafti  plan  and  tnnga  banafit  plan  (untau 
ott^arwua  •lamptad)  ^»^t^  taoiar  ttian  100 
participanti  ( ona  participant  plana  laa 
•F<xm5500t7"   ba«ow)  at  ftia  baginnmc  of 
tha  plan  ^aar  F.ia  Fexm  5500-C  for  tfta  ftrjt 
plan  y«ar  tha  y«ar  fix  av^ich  tfia  final 
'•turn,  raport  «  dua  and  f<x  plan  yaari  m 
«r^«h  a  Fofm  iWO^R  i»  rxjt  fitad  as 
axpiainad  ba«>«> 

farm  SSOOe/.  — Forms  S00C2  Annual 
Ratixn  of  On»  Participant  Pannon  Banafrl 
P<an  tTiould  ba  titod  by  rncM  ona 
participant  plans 

A  on*  participant  plan  is  ( 1 )  a  panswn 
banaf It  plan  tnat  co*ar«  on^y  to  individual  w 
an  individual  and  "iis  of  h*r  spousa  wfio 
•rtyyty  o«m  a  trada  or  businass.  wfiathar 
locorporatad  o»  unmcixpcxatad  or  (2)  a 
p*n»«r  banafft  plan  ttx  a  partnarship  ttvat 
covofi  onty  ttia  partnars  or  ttia  partn*<^  and 
ttia  partnars  spouses 

Saa  FofTi  ^5O0€2  and  it*  instructions  to 
»a*  if  ttia  plan  rn#ats  tria  raquiramants  fpf 

filing  ttia  form 

Form  5iOO-lt  —Form  5500-R. 

Ragtst ration  Statamart  of  Employa*  Banefrt 
Pton  (•nt^  fawaf  than  100  participants), 
rr^ay  ba  fitad  «wt*ad  of  a  Forrr^  bVXyC  for 
tha  p«an  yaar  prowidad  (a)  ttus  is  riot  tha 
first  plan  iroar  (b)  ttMs  ■  riot  a  i^aar  for 
wtMCh  ttia  fxwl  raturn/raport  •  dua  and  (c) 
a  Form  SVXM;  t^as  boar  t»»ad  for  ona  o«  tha 
prior  2  p4an  yoars  Tha  Form  5500-R  should 
not  ba  ntad  if  (a)  ttm  plan  r^^r  <%  ttta  hrst 
plan  y«ar  (b)  ttxs  m  ttia  plan  yoar  for  whKh 
a  final  raiurn,  raport  4  dua  or  (c)  tha  Form 
%  VX>  R  ^as  baan  tiiad  Hx  bot^  of  tria  pnor  2 
plan  y«ars 

Any  plan  rnay  chcxjaa  not  to  fila  Form 
5500-R  if  tfia  pun  fnas  tt>a  Form  5500-C 
malMd 

Wata:  Gar>ara#|r  unduf  tti»  fHirif 
raOcoramanfi  »xtM*tn0d  Jte*«   it  fh# 
rnjm/Mf  o*  p*an  parfic  ipanfj  uKrmttm  from 
unduf  IOC  to  lOOof  mom.  or  diacra«f«« 
Tofn  1 00  ot  mora  fo  jnciar  J  00.  twm  ona 
r«ar  to  trt»  rurt.  rov  hkxjU  lav*  to  fit*  a 
(JifVraor  »orrn  trom  tf\s(  ftttd  fAa  pnytOiJt 
y^mf  How^var  ffiara  s  an  ajKapfwn  fo  ftm 
'uia   roc  msy  fi<a  ff>a  um«  torm  ;ou  fiiad 
(atr  r**'  •*•"  ''  fha  rtumo^t  o*  p*rlKip»rti 
CvnffKj  proinam]  tfist  at  ffia  Oagfnning  ot 
tt>a  ptsr  fts/  r^a  ptar  lad  «f  Mtasf  80 
parttcipanti.  bt/f  to!  ixxa  ffvan  1  ^0 

Itams  To  B«  Comp4«tad  on  Form 
5500  R 

Cartain  mnds  of  plans  and  cartaii'  kinds  of 
filari  tt\at  ara  'aquirad  to  U/bmit  Form 
ibOO  R  art  lot  r«<juire<3  to  comot«la  fw 
antirt  forrri  Th«sa  ar«  desc  ribad  bafow  by 
^ypa  of  pian  Chacii  tfia  iisl  of  ^aadlngs  to 
Ma  if  fou'  plan  rs  iffactad 

1  W*ltaral««t«m  PUna.  — Welfare 
banatit  plans  must  comp«*tt  ttia  foUowirig 
lams  on  ttia  f  o<m  5MX>  R    1  tfiroc^  6c 
7a  8a  and  D  9,  iO    11   ano  13  t^roug^  15 

2  Fr1.i«aM»»am  «••«•— A  Form  550OR 
tiiad  only  bacausa  of  Coda  saction  60390 
(a    for  a  'nrige  banafit  plan)  ry^td 
rompiala  cxity  itarns  1  t^roug^  6   7  a  and 
140 

tf  ttia  plan  4  atso  a  oaffara  banafit  plan 
raqoiradto  'ila  a  Form  syX>R(»aa  'W^io 
Must  f  lie'  on  pa|{a  1).  compian  tfK  aPova 


(tarns  ana  thoM  spacifiad  for  «i«tfar« 
banafit  plant  m  '  1'  abova 
J.  finilaw  Plana — In  ganaral,  most 
par«ion  plans  (dahnad  benefit  arx)  defined 
contntKrtion)  ara  required  to  complete  all 
Items  on  tfie  form  However,  soma  items 
need  not  be  completad  by  certain  types  of 
pension  plans,  as  described  below 

a.  Ptans  eKiusrvefy  using  •  tai  deferred 
annuity  arrangement  under  Coda  section 
403<bKl)  Tt^ase  plans  need  only  complete 
(terns  1  through  5  66  and  8 

b.  Ptans  exclusrvety  using  a  custodial 
account  for  regulatad  investment 
company  stock  urxJer  Code  section 
403(bX7)  These  plans  need  only 
complete  items  1  througti  5,  66  and  8 
c  lrx]ividuaJ  retirement  account  plan  A 
penswn  plan  utiUnng  irxJividual  retirement 
accounts  or  annuities  (as  descnbed  m 
Coda  section  408)  at  the  lole  fundirig 
ve^•cle  for  providing  benefits  need  onlv 
completa  items  I  throii^h  5  6b.  and  8 

4.  Fully  insured  pension  plan  A  pension 
benefit  plan  providing  benefits  axclusrvefy 
ttiroi^  an  insurance  contract,  or  contracts 
that  ara  tulty  guaranteed,  and  ttiat  meets  all 
of  ttia  condrtiorw  of  29  CFR  2520  104-M 
need  only  completa  items  1  tfirough  12.  14, 
and  1 5a  and  b  A  person  plan  that  mckxtet 
bo«ti  in»or»nce  contracts  of  ttie  type 
detcnbwl  m  29  CFR  2520  104-44  m  w» 
at  other  aaaets  thouW  krrvt  its  reporting  in 
Item  1 3  to  ttwao  other  ataett 

For  purpoaet  of  the  annual  return/report 
and  tt>e  attemative  method  of  comptonce 
set  ^ort^  m  29  CFR  2520  104-44,  a 
contract  a  cxyw«)ered  to  ba  'aOocatad'  onty 
if  ttie  inauranca  company  or  organostion 
that  ««ued  ttia  contract  unconditionaify 
guaranteet.  upon  receipt  ot  the  requaed 
premium  or  cont«)eration .  to  provida  a 
retirement  berwftt  of  a  tpecrfied  amount, 
wittKX/t  ad»ustment  for  tluctuatx)rM  m  the 
market  vakje  of  ttte  undertying  astets  of  the 
company  or  organization,  to  each 
participant,  and  each  participam  hat  a  tagal 
ngfit  to  such  benehts  tt^at  »  lagalty 
anforceabia  directty  agamst  the  msurarKe 
company  or  organization 

a.  Nonguaitf  led  plans  maintained  outside 
ttie  U  S  —  Nonqualified  permon  benefrt 
plans  rnaintained  outside  trie  United  States 
prwnanty  for  nonresident  aliens  required  to 
file  a  return,  report  need  only  completa 
Itams  1  througti  8  and  1 1  through  1 5 

SchedulM 

The  various  sctieduies  to  be  attached  to 
the  return  'report  are  listed  below 
M«»a;  AJI  jftacftmenfj  fo  ffi*  Forms  5500. 
^^OOC  and  5500  «  musf  mcluOe  ftw 
oarne  ol  tti*  ptan  and  ft)*  [IN  and  plan 
numtmt  as  fck/nd  in  items  5a    lb  arid  Sc. 
^esp^cfveyy 

attach  Sch»4ut*  A  (form  5500). 
inturuitc*  Information,  to  Form  5500 
5500-C  or  550O  R  rf  any  benefits  under  tne 
ptan  are  provided  by  an  insurance  company 
insurance  service  or  ottier  similar 
organiation  (such  as  Blue  Cross  Blue 
Sfneid  or  a  tieaith  rriamtenance 

organuation) 

Liceptletv  Schedule  A  (form  5500)  a  no* 
leedted  it  fhe  plan  covers  (1)  only  an 
indntdual  or  an  indrmdu*!  and  hs  or  t>er 
spouse,  "rfio  wf>oily  ownj  a  trade  or 
bigness  whether  incorporafeeJ  or 


unincorporated,  or  (2)  a  partnar  m  a 
partnership,  or  a  partner  and  ha  or  her 
spouse 

Do  not  file  a  Schedule  A  (Form  5500) 
with  a  Form  5500EZ 

Attach  Scttadula  B  (Form  5500). 
Actuarial  Information,  to  Forms  5500. 
550OC,  5500-R,  or  550OE2  for  most 
defined  benefrt  pension  plans  See 
instructions  for  Schedule  8 
Schedule  SSA  (Form  5500),  Annual 
Refittration  Statement  Identttying 
Separated  Partlclpanf  With  Deferred 
Vetted  Benefits,  may  t>e  needed  tor 
separated  participants  See  "When  To 
Report  Separated  Participants"  mttie 
instructions  for  Schedule  SSA 

Schedule  P  (Form  5500).  Annual  Return 
of  Fiduciary  ot  Employee  Beneftt  Tmtt 

An/  fiduciary  (trustee  or  custodian)  of  an 
orp.anaat.on  that  is  qualified  under  C^ode 
se<tion  401(a)  and  exempt  trom  tax  under 
Code  section  501(a)  wtio  vrants  to  protect 
the  organization  under  the  statute  of 
limitations  provided  in  Code  section 
660 1(a)  must  file  a  Schedule  P  (Form 
6600) 

File  the  Schedule  P  (Form  6500)  as  an 
attachment  to  Form  5500,  5500-C. 
5600  R  or  56(X)E7  for  the  plan  year  in 
which  the  trust  year  ends 

Other  Filings 

Reporting  requirements  for  investment 
arrangements  filing  with  the  Department  of 
Latior  (master  trusts,  common/collective 
trusts,  pooled  separate  accounts,  etc  )are 
printed  in  the  Form  5500-C  instructions 
under  "Other  Filings  " 

Section  3 

General  Information 

Flrwri  Return/Report — If  ail  assets  under 
ttie  plan  (including  insurance.^annuity 
contracts)  have  been  distributed  to  the 
participants  and  beneficiaries  or  distnbuted 
to  anottier  plan  (and  wtien  ail  iiabilrties  tor 
which  benefits  may  be  paid  under  a  welfare 
plan  tiave  been  satisfied),  check  the  "final 
return    box  at  the  top  of  the  Form  55(X)of 
Form  5600-C  filed  for  such  plan  The  year  of 
complete  distribution  is  the  last  year  a 
return/report  must  be  filed  for  the  plan  For 
purposes  of  this  paragraph,  a  complete 
distribution  will  occur  in  the  year  m  which 
the  assets  of  a  terminated  plan  are  brought 
under  ttie  control  of  PBGC 

For  a  defined  benefit  plan  covered  by 
PBGC,  a  PBGC  Form  1  must  be  filed  and  a 
premium  must  be  paid  until  the  end  of  the 
plan  year  m  which  the  assets  are  dtstnt>uted 
or  brought  under  the  control  of  PBGC. 

Filing  ttie  return/report  marked  "hnal 
return"  and  indicating  that  the  plan 
termiriated  sahsfies  the  notrfication 
requirement  of  Code  section  6057(bX3) 
Signature  and  Data. — The  plan 
administrator  must  sign  and  date  ail 
returns/reports  filed  In  addition  the 
sponsoring  employer  must  sign  a 
return/ report  hied  tor  a  single-employer 
plan  or  a  plan  required  to  file  only  because 
of  Code  section  6039D 

When  a  joint  employer  union  board  or 
committee  is  the  plan  sponsor  or  plan 
administrator,  at  least  one  employer 
representative  and  one  union 
representative  must  sign  and  date  the 
return/report. 


Participating  employers  in  a  multiple 
employer  plan  (other),  wtio  are  required  to 
file  Form  5500-C  or  5500-R,  are  required  to 
sign  ttie  return/report.  The  plan 
administrator  need  not  sign  ttie  Form 
5500-C  or  550OR  filed  t^  the  partiapating 
employer 

ReproAicttont. — Original  forms  are 
preferable,  but  a  clear  reproduction  of  the 
completed  form  is  acceptable  Sign  the 
return  after  it  is  reproduced  All  signatures 
must  be  original 

Change  In  Plan  Year. — Generally  only 
dehned  benefit  pension  plans  need  to  get 
prior  approval  for  a  change  in  plan  year 
(See  Code  section  412(cX5) )  Rev 
Proc  87-27.  1987  CB-1  769  explains  the 
procedure  for  automatic  approval  of  a 
change  in  ptan  year  A  pension  benefit  plan 
ttiat  would  ordinarily  need  to  obtain 
apiproval  for  a  change  in  plan  year  under 
Code  section  4 12(cX5)  is  granted  an 
automatic  approval  for  a  change  in  plan  year 
if  all  the  following  criteria  are  met 

1  No  plan  year  is  more  than  12  months 
long. 

2.  The  cfvange  will  not  delay  the  time 
when  the  plan  would  otherwise  have  been 
required  to  conform  to  the  requirements  of 
any  statute,  regijlation,  or  put)lished 
position  of  the  IRS 

3  The  trust,  if  any.  retains  its  exempt 
status  for  ttie  short  period  required  to  effect 
the  change,  as  well  as  for  the  taxable  year 
immediately  preceding  the  short  period. 

4  All  actions  necessary  to  implement 
the  change  in  plan  year,  including  plan 
amendment  and  a  resolution  of  the  board  of 
directors  (if  applicable),  have  been  taken  on 
or  before  the  last  day  of  the  short  period. 

5  No  change  in  plan  year  has  been 
made  for  any  of  the  preceding  plan  years 

6  in  the  case  of  a  defined  benefit  plan, 
deductions  are  taken  in  accordance  wrth 
section  5  of  Rev  Proc  87-27 

For  the  first  return/report  that  b  filed 
following  the  change  in  plan  year,  c^eck 
item  Id  if  Form  5  5CX>-R  IS  being  filed 
Amentfed  Return/Report. — if  you  file  an 
arrtended  return/report,  check  the 
"amended"  box  at  the  top  of  the  form 
When  filing  an  amended  return,  be  sure  to 
answer  all  questions  and  put  a  circle  around 
the  numbers  of  the  Items  tfwt  have  been 
amended 

How  the  Annual  Return/Report 
Information  May  Be  Used. — All  Form 
65(X)  series  returns/reports  will  be 
subiected  to  a  computerized  review  It  is, 
therefore,  in  the  filer's  best  interest  that  the 
responses  accurately  reflect  the 
circumstances  thty  vrere  designed  to 
report  Annual  reports  filed  under  Title  I  of 
ERISA  must  be  maoe  available  by  plan 
administrators  to  plan  participants  and  by 
the  Department  of  l^bor  to  the  puWic 
pursuant  to  ERISA  section  104 

Section  4 

Specific  Instructions  for 

Form  5500R 

Important:  Complete  all  items  on  the  Form 
5500-R  with  respect  to  the  plan  year,  unless 
otherwise  explicitly  stated  in  these  item-by- 
Item  instructions  or  on  ttte  form  itself. 


ThereftKC,  your  responses  usually  apply  to 
ttie  year  entered  or  printed  at  the  top  of  the 
first  page  of  tfie  form 

Flr»t  Mem  at  the  Top  of  tha  Form. — 

Complete  the  space  for  dates  when 

(l)the  12-month  plan  year  is  not  a 
calendar  year,  or  (2)  the  plan  year  is  less 
than  12  months  (short  plan  year) 

la.  If  you  did  not  receive  a  preaddressed 
mailing  lat>el.  enter  the  name  and  address 
of  the  plan  sponsor  If  the  plan  covers  only 
the  employees  of  one  employer,  enter  the 
employers  name 

If  you  received  a  Form  560CR  with  a 
preaddressed  mailing  label,  please  attach  it 
in  the  name  and  address  area  of  the  form 
you  file  If  the  name  or  address  on  the  latiel 
IS  wrong,  draw  a  line  through  the  incorrect 
part  and  correct  it 
The  term  'plan  sponsor"  means — 

(i)  the  employer,  for  an  employee  benefit 
plan  that  a  single  employer  establis.hec  or 
maintains, 

(ii)  the  emptoyee  organization  ir  the  case 
of  a  plan  of  an  employee  organiration.  or 

(ill)  the  association,  committee  (Otnt 
board  of  trustees,  or  other  similar  group  of 
representatives  of  the  parties  who  establish 
or  maintain  the  plan,  if  the  plan  s 
established  or  maintained  jomtiy  by  one  or 
more  employers  and  one  or  more  emoioyee 
organizations,  or  by  two  or  more  err,p.oyers 

include  enough  information  in  1(a)  to 
describe  the  sponsor  adequately  For 
example.  'Joint  Board  of  Trustees  of  Local 
187  Machinists'  rather  than  )ust  "Joint 
Board  of  Trustees  " 

lb.  Enter  the  9-digrt  employer 
identification  number  (EIN)  assigned  to  the 
plan  sponsor/employer  For  example. 
00-1234567. 

Employers  and  plan  admmist'ators  who 
do  not  have  an  EIN  should  apply  for  one  on 
Form  SS-4,  available  frorr.  most  IRS  or 
Social  Secunty  Administration  offices  Send 
Form  SS-4  to  the  same  Internal  Revenue 
Service  Onter  to  which  this  form  will  be 
sent 

Plan  sponsors  are  reminded  that  they 
should  use  the  trust  EIN  when  opening  a 
bank  account  or  conducting  other 
transactions  for  a  plan  that  requires  an 
employer  identification  number  Tne  trust 
may  apply  for  an  EIN  as  explained  <n  ttie 
preceding  paragraph 

A  plan  of  a  controlled  group  of 
corporations  whose  sponsor  is  more  than 
one  of  the  members  of  ttie  controlled  group 
should  insert  only  the  EIN  of  one  of  the 
sponsoring  memt>ers  This  EIN  must  t>e 
used  in  all  subsequent  Mings 

|f  the  plan  administ.  ator  is  a  group  of 
individuals,  get  a  single  EIN  for  the  group 
When  you  apply  for  a  number,  enter  on  line 
1  of  Form  SS-4  the  name  of  the  group,  such 
as  "Joint  Board  of  Trustees  of  the  Local  187 
fklachinists'  Retirement  Plan  " 
Note:  Although  Employer  Identification 
Numbers  (EINs)  for  funds  (trusts  or 
custodial  accounts)  associated  wrth  plans 
are  not  required  to  be  furnished  on  the 
Form  5500  series  returns/reports,  the  IffS 
will  issue  EINs  for  such  funds  for  other 
reporting  purposes.  EINs  may  be  obtained 
by  filing  Form  SS-4  as  explained  in  lb 
above 

Page  3 


UMI 


8690 


FadM-al  Rf^utat  /  Vol.  54.  No.  39  /  Wednesday.  March  1.  1969  /  Notices 


Federal  Register  /  Vol.  54.  No.  39  /  Wednesday.  March  1.  1989  /  Notices 


8691 


•  ppoint^  fw   )«^igrv4l*Y  «  pun  •<lmini»tr«tcw 

admic^f'stoi  t  '!*(»!«  *fx1  tOOrrvt  i<  t^« 
ptjf  *1r".i'i5t'itn*  -t  llv)  rn«  iponw    ertpr 

">*">•    '     '  '"•<'%  •»  *  BUHjP  lOtuflfX  • 

l«n  t>l«nk 

Th«  t»ffTi  ■»^!^■"'nl^f•■fof■  "i^^fn — 
,    '  '^  p«rvin  0'  ||fOl;p  o'  3^'VXH 

lp««  i''«0  •<  'r>«  •dmini\t'*ftx  by  fi* 

lOilrum^nl  aoi>«'  •♦'«  "^  '^»  p**fi  • 

oparatad 

»d"iinntr«tpf  «  rxit  lo  1«*^jn«t«0   (v 
I  (/,)  iOY  oth«f  p<KV)r  pf  •*{  riti«<3  t)y 

•dmioistrato'  <s  'X>4  )«i<|{rvjteO  «nd  t  pUn 
»OOo»of  cjnnot  tw  'd^otiti^d 

2b.  *  pijn  •dmnntritw  -nust  ^«v«  »n 
EIN  *Of  '•porting  purpo*«»   Ent«f  tri«  pUn 
•dm.ni»tr«to»  »  9  <5*it  f  !N  1#r«   II  tf«  pUn 
•dmmittrator  %•*  no  E  iN   tpQ^ir  'w  cx>«  at 
iiptainad  r  1 1>  •(»«• 

E  mp<o>»<»  0*  ir  tfnp4ov«f  W*  ncK  p««n 
•dmtrritritor^  unlwM  lo  <)»vjn«t»<)  n  tti* 
p4*o  *xu«T>«nl  tv^n  ttyxMtt  tti^v  togaci  t 
•diTHOMtrativ*  tuoct)or«  oftfia  pUn  If  art 
•mpkiy^t  o4  tfw  •m()«ov««  a  da«ignatw]  a* 
tr«  piar  adminiitritor   tKat  amptoy—  must 
fXao  EIN 

J.  f1  »o«j  antw^f    No      ant»<  tf*  rvam« 
acMraw  and  EIN  of  ttw  pUo  tponaor  and  or 
tfia  p<an  admtnstrator  ihown  or  tha  prio* 
ratixn,  raport 

3c.  IndKata  'i  \tta  rfvan^  >n  )j  a  on»y  a 
cftanga  m  uwnaorinip   'CKanja  m 
tpornoririto'  rnaans  th«  p4an  i  tpontor  ^a« 
tiaan  changad  t>ut  no  auati  or  iMbtMia* 
hav*  ttaan  transta<r«d  to  anotttar  plan(i) 
tha  ptan  ^a■  not  tarTninatad  or  Tiargad  wrth 
any  othar  p*an  and  to  ^)rT^ 

4*k  Chad"  Hjr  a  p4an  in  ^»^^c^  mora  ttian 
ona  ampiovar  participataa  and  *oma  o<  tr« 
amp<oy««s  ara  mampari  o«  a  corrfroflad 
group  0*  corporatiorn  (Coda  »actior  414<b)) 
or  mamear*  o<  a  grour  o<  ampiovari  unOar 
common  control  iCoOa  lacloo  4  14<c )) 

4c.  C^•c  N  'or  a  murtiamptoyar  p4ao  n 
(Ja'inad  o  Corta  taction  4  1 4<  0  and  E  RISA 
•acfwm  k3')and4(X)l(aK3) 


♦a.  Cr>ac»i  hx  a  mur!ip*»«fnptoT«r  plan 
(oUiaf )  »>iad  t>»  tna  pian  administrator  (or 
tha  pun  at  a  o^oia 

41  Cjica^lena  to  b  an4  a.  Each 
partitipatinK  amptovaf  n  a  muttipJa 
ampiova'  ptar  (otha'l  pan»ion  banatft  pian 
tmi  TOnm^mpaf  empioy«r%  participating  n 
a  plan  a*  a  conlnxiacl  g'oup  of  corporation* 
Of  t>u»in*vj«i  n««d  io  'iW  aifha'  f  Ofm 
SSOOC  or  f  orrr  5500  R    rtgardl^l  Of  tf>« 
numbar  o(  partK'pants  Comp4ata  rtams  1 
2   3  4t  5  6  9  and  .■'.PonFcynn  5W0-C 
ai-vd 'tami  1    ;■    3   4'   5   6    7   8a   and  8b  or 
»  or Ti^SOOH 

M.  Enter  tf*  'o'Tia   Tame  of  t^a  p««n   or 
•not^  inforrrvator  to  i<3ar>t,f>  tfia  p«an 

5%.  Entaf  tf*  3*ta  tha  p*an  hnt  Oacama 
effattiva 

5c-  E  nt»»  t^l•  3  digrt  numtiaf  the 
•mpMyar  or  pian  administrator  •sugnad  to 
tf<a  plan  M  maitara  plan  numbao  and  Coda 
taction  60J90  p**n  numban  rtarl  at  50 1 
AJI  othar  pUnt  ttart  at  00 1 

0»Ka  you  ijM  a  p*an  numbar  contioua  to 
KM  ft  for  tfvat  pun  on  atl  futura  rtturn*/ 
raporti   Do  no<  uta  It  ft)r  arv  otr»r  pUn 
•««n  >4  you  tarminatad  tfm  nrtt  pUn 

te.  Ottinad  bar^frt  pUn  maant  i  panMXi 
bana<i1  pUn  otfiar  ttvan  a  defirtad 
contT*otion  pun 

M^  Dafw^ad  contnbution  pUn  maam  a 
pUn  w^)c^  promdat  for  an  individual 
accouot  for  aach  partxiparrt  and  tor 
banaf^  baaad  loiafy  on  tfia  afrxxjnt 
contr^Mtad  to  tha  parlxipant't  account, 
and  any  mcoma.  axparaat.  gaint  and 
loaaai..  and  any  forfarturas  m  accourits  of 
o<f^ar  partKipanti  tt\at  may  bt  aMocatad  to 
tuch  partic^iant  I  account  Eiamptas  of 
()afinad  contnbutior  pUnt  ara  profit 
thannf.  ttoch  bonus  and  monay  purcfwsa 
puns 

M,  a.  an4  f.  Plans  dascnbad  m  Coda 
taction  1 20  Cgrouc  -i»t  tarvcai  pum). 
chachba>6d  PUns  ctascn bad  m  Coda 
iactHX>  \  25  (cafataru  pUra).  chack  boi 
6a  Prxagrams  dascnbad  m  Coda  section  127 
(aducatioruf  aaststanca  programs),  chach 
boi6f 

H.  tf  your  pansion  p4an  «  riot  mcludad  m 
6a  or  b  crtack  I  and  tpacity  ttia  apptKabU 
Coda  taction  for  axampU.  Coda  taction 


403<bX  1 )  annufty  arrangamants  and 
Coda  taction  406<c)  individual  ratiraman* 
account  trusts  of  ampJoyerj  mrould  chack 
I  and  anter  ttia  appticabtc  Coda  taction 
403<bK Dor  40^0 

•k.  Check  "unfunded"  itfhapUnttd) 
ur^tundad,  (2)  fulty  insured.  Or  (3)  a 
cofTTttirMtion  of  unfurvJed  insured  For 
furthar  mforrrvation   see  page  2  section 
2B(a)  of  tha  Form  5500-C  instructions 

7.  Tf^  de'mrtioo  of    participarrt    in  the 
instructions  betov*  a  only  for  purposes  of 
Item  7  of  tha  form 

For  »»aff»re  plans  deperxJerts  are 
considered  to  be  ne<tfwr  participants  nor 
benaficianas  For  pension  benefrt  pUns, 
*arterruta  payees'  antrtled  to  benetrts 
under  a  qualrfied  domestic  reUtions  order 
ara  not  to  be  counted  as  participants  for  this 
Item 

•Participant'  means  any  individual  wfX)  ts 
included  in  one  of  tfie  categooas  below 

(i)  Actry*  participants  include  any 
indrviduals  wtw  »'9  currantty  in 
emptoymaot  covered  by  a  pUn  and  who  are 
earning  or  retaining  credrted  service  under  a 
pUn  Uks  category  includes  any  indrviduats 
wfw  art  (A)  currantty  betow  the  ntegration 
lewl  in  i  pUn  that  «  mtagratad  wrth  social 
Mcurrty  and/or  (B)efigK>U  to  dact  to  have 
the  employer  make  payments  to  a  Code 
section  40l(k)  qualified  c«sh  or  deferred 
arrangement  Active  participants  also 
mckida  any  nonwestad  individuals  wtio  »n 
trmntt  or  retaining  credrtad  sarvca  under  a 
pun  nus  cjtagory  doas  ncK  mcluda 
nonvestad  torrryar  afhptoyaat  who  ha>w 
incurred  tha  greater  of  5  consecutfve  1  year 
breaks  in  service  or  ttie  break  m  service 
period  tpeafUd  m  ttie  pUn 

For  deterrmning  r(  active  participants  are 
tufty  vested.  partuMy  vested,  or  nonvested. 
consider  vesting  in  employer  corttrrtxjtiorw 
onfy 

For  purposes  of  Code  lectnn  60390. 
'participant"  means  any  mdrvidual  wtx).  tof 
a  pUn  yaar.  has  had  at  least  ona  dolUr 
eadudad  from  income  by  reason  of  Code 
tection  120.  125  or  12/  rf  you  are  filing 
Form  5500-R  for  a  pUn  that  a  required  to 
fUa  under  Title  I  of  ERISA  and  under  Code 
lectton  60390  the  preceding  tentence 
does  ncrtappfy 


Summary  ef  Fllinf  RequtremenU  for  Employers  and  PUn  Admtniatrston 
(PWeform»OHLYw«tMRS) 


^>»**«>** 


lilaal  Mntmr  iMant  •rff^  jriy  orw  particioarK  or  one  parttcipant  and  IfMI  partKipant  i  tpouaa 

Pwmor\ptar<  »nti  i«««r  trier  lOOpartKiparKi 


F3rrr550Cf2 


Form  5«XM;  or  5W0-R 


Mansion  plan  witfi  100 or  more  partlcipaf^tt^ 


Annurty  undar  ('«)•  tarturi  40)<bX  1  >  or  trust  undar  Code  taction  40<<c ) 

Cuilodwi  ••  Mx^nt  jndar  Coda  ••ctlop  ♦03<tiX ')    

¥>arfa«a  a*'*'"  ;>«*'■  ••tr-  \(X'  or  Tior»  partir ipanti * 

W««»»a  Ciana'il  p4»r>  •nir-  I, 


^ar  [00  partciparKs  (»ao  eacaption  on  papi  1  o<  ttiioini>rucfn»;* 


Pantior  at  aaffara  piar  «lt^  IOC  or  Txxt  EMrtcipantt  !:aa  Form  5500  >nrtruCtions) 


^naton  or  aaWara  pUn  anth  banefm  proMdad  By  an  inaurance  cewipany 
Canaion  pUn  ttiat  lequiraa  actuarial  intormation 


Want  iHh  1 00  or  'nor«  jxrTK  yarW    

^■naron  pUn  Ming  •  '■(niratnr  fXMamam  <tantifyin(  taparatad  participantt  oth  Oafarrad  Mitad 
banafm  fram  ■  cwnann  pur 


Fomi5500 


Form  5500  550OC  or  5500- « 


Form  5500.  5500 C  O.550OR 


Form  5500 


-1 


ro»m5500Co«5500» 


Financial  ttatamants  »cfiaduia*.| 
and  accountant  i  opwMon 


Schaduta  A  (Fonr  5500) 


Filcafl 

raquired 
tormt  and 
•c  Modules 

tar  aacif 
pun  by  tha 
last  day  of 

the  7th 
rrxjnth  after 

ttiapUn 


SchaduM  B  (Form  5500) 


SchaOuO  C  (Form  5500) 


SchaduM  SSA 

(Fon«5500) 


•This  ifxiudes  Coda  ia».tior  60390  tiiars 

Paca  4 


(ii)  Inactive  participants  receiving 
benefits  are  any  irxlividuals  wfw  are  retired 
or  separated  from  employment  covered  by 
ttie  plan  and  who  are  receiving  t)enefits 
unde' the  plan  This  includes To'mw 
employees  who  are  receiving  group  health 
continuation  coverage  benefits  pursuant  to 
Part  6  of  ERISA  who  are  covered  by  the 
employee  welfare  t>enefit  plan  This 
category  does  not  include  any  individual  to 
wtK>m  an  insuraice  company  has  made  an 
irrevocable  corrimitment  to  pay  all  the 
t)enef  Its  to  whicfi  the  individu<ii  is  entitled 
under  the  plan 

(ill)  Inactive  particpants  entitled  to 
future  benefits  are  individuals  who  are 
retired  or  separate<1  f'om  employment 
covered  by  the  plan  and  who  are  entitled  to 
begir  receiving  t)enefits  under  ttie  plan  in 
the  future  This  category  does  not  include 
any  infliviaaai  to  whom  an  insurance 
company  has  made  an  irrevocable 
commtr-#nt  to  pay  all  the  benefits  to  which 
the  individual  is  entitled  under  the  plan 

(iv)  Deceased  participants  are  any 
deceased  individuals  wfio  have  one  or  more 
bene'iciaries  who  are  receiving  or  are 
entitled  to  receive  benefits  under  tfie  plan 
This  category  does  not  include  an  individual 
if  an  insurance  company  has  made  an 
irrevocable  commitment  to  pay  all  the 
benefits  to  which  tfte  beneficiaries  of  that 
individual  a'e  entttM  under  ttte  plan 

7b(i)  H  "Yes."  file  Schedule  SSA  (Form 
5  WO)  as  an  attachment  to  Form  5500^R 

Plan  administrators  Code  section 
6057(e)  provides  that  the  plan 
administrator  must  give  each  participant  a 
statement  showing  the  same  information  tor 
tt\at  participant  as  is  reported  on  Scfiedule 
SSA 

8a.  Check    Yes'  if  the  plan  was 
terminated  or  if  the  plan  was  merged  or 
consolidated  into  anottier  plan  Enter  year 
o<  termination  rf  applicabie 

Bb.  tf  the  pUn  was  terminated  and  all 
trust  assets  were  not  distritwted.  file  a 
return/report  for  each  year  the  trust  has 
assets  In  that  case,  ttie  return/report  must 
t>e  filed  by  ttie  plan  administrator,  If 
designated,  or  by  tf>e  person  or  persons  who 
actually  control  the  plan's  property 

If  all  assets  were  used  to  buy  individual 
annuity  contracts  and  ttie  contracts  were 
dtstnbuted  to  the  participants,  check  'Yes  " 

If  all  the  trust  assets  were  transferred  to 
another  plan  ctieck  "Yes  " 

9.  Check  "Yes"  rf  either  tt>e  cootnbutions 
to  ttie  plan  or  ttie  benefits  paid  by  ttie  plan 
are  subiect  to  ttie  collective  bargaining 
process,  even  if  the  plan  is  not  estaWotied 
and  administered  by  a  |0«nt  board  of 
trustees  Check  "Yes"  even  if  only  son^  of 
those  covered  by  the  plan  are  members  pf  a 
collective  tiargaining  unit  which  negotiates 
benefit  levels  on  its  own  betiatf  The  benefit 
schedules  need  not  be  identical  for  atl 
employees  under  ttie  plan 

10.  Ttie  insurance  company  (or  simitar 
organization)  which  provides  benetrts  is 
required  to  provide  the  plan  administrator 
with  the  information  needed  to  complete 
the  return/report,  pursuant  to  ERISA 
section  103(aX2)  If  yoo  do  not  receive  this 
information  in  a  tinwiy  manner,  contact  the 
insurance  company  (or  similar 
organization)  If  information  is  missing  on 
Schedule  A  due  to  a  refusal  to  provide  this 


information,  note  this  on  Schedule  A  If 
there  are  no  Scheduie(s)  A  attached,  enter 

■0- 

11a.  Check  "Yes"  if  an  amendment  to 
the  plan  was  ."dopted  in  this  plan  year, 
regardless  of  the  effective  date  of  the 
amendment 

1  lb.  Check  "Yes"  only  rf  the  accrued 
benefits  were  retroactively  reduced  For 
example,  a  plan  provides  a  benefit  of  2%  for 
each  year  of  service,  but  the  plan  is 
amended  to  change  the  benefrt  to  11^%  a 
year  for  all  years  of  service  under  the  plan 

lie  Check  "Yes"  only  rf  an  amendment 
changed  the  information  previously 
provided  to  participants  by  the  summary 
plan  description  or  summary  description  of 
modifications 

1  Itl.  A  revised  summary  pHan  description 
or  summary  description  of  modifications 
must  be  filed  with  DDL  and  distributed  to  all 
plan  participants  and  pension  plan 
beneficiaries  no  later  than  2 10  days  after 
the  close  of  the  plan  year  in  which  the 
amendmenUs)  was  adopted  If  the  material 
was  distributed  and  filed  since  tfie 
amendments  were  adopted  (even  if  after 
the  end  of  the  plan  year),  check  "Yes"  to 
Item  lid. 

12a.  Check  "Yes"  rf  this  is  a  pension 
plan  subject  to  minimum  funding  standards 
that  has  experienced  a  funding  deficiency 
If  rtem  12a  is  answered  "Yes."  and  item  6a 
indicates  this  is  a  defined  benefit  pension 
plan,  complete  and  attach  Sctiedule  B 
(Form  55(X))  to  this  registration  statement 
All  defined  benefit  plans  are  subiect  to 
minimum  funding  standards  except  fully 
insured  plans,  church  plans,  governmental 
plans,  and  certain  other  plans  covered  by 
Code  section  412(h)  Code  section  4 12 
describes  the  minimum  funding  standards 
applicable  to  defined  contntxition  plans 
qualified  under  Code  section  401(a)  or 
403(a)  A  funding  deficiency  occurs  rf  the 
an»ount  of  required  employer  contribution 
for  the  plan  year  exceeds  the  actual 
contn button  paid  by  the  empk>yer  for  the 
plan  year 

12b.  If  Item  12a  isanswered  "Yes,"  this 
item  must  be  answered,  tf  a  funding 
deficiency  occurs,  Form  5330  must  be  filed 
wrth  the  IRS  to  pay  ttie  excise  tax  on  the 
amount  of  the  deficiency 

13  and  14.  Use  either  the  cash, 
modified  accrual,  or  accrual  basis  for 
recognition  of  transactions  in  items  13  and 
14,  as  long  as  one  method  is  used 
consistently  Round  off  all  amounts  in  items 
13  and  14  to  the  nearest  dollar.  Where  rt  is 
used  in  ttiese  instructions,  'current  value' 
means  fair  market  value  where  available 
Ottierwise,  rt  means  ttie  fair  value  as 
determined  in  good  faith  under  ttie  terms  of 
the  plan  by  a  trustee  or  a  named  fiduciary, 
assuming  an  orderly  liquidation  at  the  time 
of  the  determination 

If  tfie  assets  of  two  or  more  plans  are 
maintained  in  one  trust,  such  as  wtien  an 
employer  has  two  plans  that  are  funded 
through  a  single  trust  (except  investment 
arrangements  filing  directly  with  DDL), 
comp*8te  Items  13  and  14  by  entenng  the 
plan's  allocable  part  of  each  line  item. 

If  assets  of  one  plan  are  maintained  in 
tvro  or  more  trust  funds,  report  the 
comtMned  financial  inf ormahon  in  1 3  and 
14.  Fully  insured  defined  benefit  or  defined 


contnbjtion  pension  plans  meeting  the 
conditions  of  29  CFR  2520  104.44  need 
not  complete  items  1 3  and  14 

For  purposes  of  the  annual  return,  report 
and  ttie  alternative  method  of  cornpiiance 
set  forth  in  29  CFR  2520  104  44.  a 
contract  IS  considered  to  be  "allocated'  only 
if  the  insuraiKe  company  or  O'gj'^ization 
that  issued  ttie  contract  unconditionally 
guarantees,  upon  receipt  of  tne  reqjired 
premium  or  consideration  to  provide  a 
retiremerrt  benefit  of  a  specifiec  amount, 
without  adjustment  for  fluctuations  ir  the 
market  value  of  the  underlying  assets  of  the 
company  or  organization,  to  eaCi 
participant,  and  each  participant  has  a  legal 
right  to  such  benefits  which  is  legally 
enforceable  directly  against  the  insurance 
company  or  organization 

13a.  tnter  the  total  plan  assets  at  the 
t)egmningand  end  of  the  plan  year  Pian 
assets  may  include  ariong  ot.he'  thngs 

(1)  Cash  including  both  interest  and 
noninterest  bearing  This  includes  an  cash 
on  hand  Of  in  a  fmarKiai  institution 
including  money  market  funds 

(2)  Receivables  including  an 
contnbutions  due  to  the  plan  from  the 
employer  and  participants,  income  ear'ied. 
but  not  yet  received  by  the  plan  and 
receivat>les  from  any  other  source 

(3)  Investments  including  securities 
(stocks,  bonds,  US  Government 
ot>ligations,  municipal  obligationi.  etc.); 
real  property  (land,  buildings,  gold, 
furniture,  equipment,  etc  ).  loans 
(mortgages,  promissory  notes,  etc  )  ano  all 
other  investments  (certificates  of  deposit. 
repurchase  agreements,  land  contracts, 
units  of  participation  in  common/collective 
trusts  and  pooted  separate  accounts,  shares 
of  registered  investment  companies 
(mutual  funds),  interests  in  master  trusts 
and  103-12  Its,  etc) 

Plans  holding  unrts  of  participation  m 
common/collective  trusts  and/or  pooled 
separate  accounts  must  attach  to  the  Form 
5500-R  erther  the  statement  of  assets  and 
liabilities  of  the  common/collective  trust 
and/or  pooled  separate  account  or  the 
required  certihcation  For  details,  see  29 
CFR  sections  2520  103-3,  2520  103-4. 
2520  103-5,  and  2520  103  9 

F^ns  in  a  master  trust  must  include  the 
value  of  ttie  plans  interest  m  the  master 
trust  which  is  the  sum  of  the  net  values  of 
the  plan's  interest  m  all  of  the  master  trust 
investment  accounts  The  net  values  of 
such  interests  are  obtained  by  multiplying 
the  plan's  percentage  interest  in  each 
master  trust  investment  account  by  ttie  net 
assets  of  ttie  investment  account  (total 
assets  minus  total  liabilities)  at  the 
beginning  and  end  of  ttie  plan  year 

13l».  Enter  the  total  liabilities  at  the 
beginning  and  end  of  tfie  plan  year 
Liabilities  to  be  entered  here  do  not  include 
the  value  of  future  pension  payments  to 
plan  participants,  tiowever,  the  amount  to 
be  entered  in  item  1 3b  for  accrual  basis 
filers  includes,  among  ottier  things 

( 1 )  Benefit  claims  that  have  been 
processed  but  have  not  been  paid, 

(2)  Accounts  payable  obligations  owed 
by  the  plan  that  were  incurred  in  the  normal 
operations  of  ttie  plan  Ixjt  have  r>o<  tieen 
paid. 
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boijioniinj  «nc)  Bol  o»  tn«  ptan  yvar 
SL.Of'»tt  t«'"  ;  lb  •ri-yi  tam  111 

I4»  !  "t»(  ill  piiP  'xoma  cfunrn  :t»a 
yji    ►"jc   'n  ciri* '•<.  e»ya<J  »rid- T 

(1)  lnt«'i«%t   ic  .r-,a»tMiai:ts  ..<ic**l.iia 

..V   .:%     Aii'^a   t>4»n  pttfn 

I'Hi.,   :   )<•  il.vt)«nd^  aattaraO  Hw  •• 

\I,v  >  '  "  .;  ■  y  •►«■  ^iuin  rv«^  i<  th«  divMlanits 
ha-p  •<)(  •!•■••'     !•■  roao  •»  <>•  tha  and  ot  tha 

,  )    Wix't^  '•)<''  'H  ixne  Exnducirtg 

S'     l>(•!•■^^,^<■'<^   ■•ctudinu  ia<wnti*»  Of 
IS?  ,  f  .n«"rtv  ccxKnbutad  to  tha 


%>■'  (JJ  I   s    w 


'.^^  \a'r  j* 


»vV<"'S 


Tu  .  Oi'HH-'i*  ''    S  ai'iOcn!  s,rf)tra<-t  >t>p 
Cu"?it  ,j    ,e  ,' ^l  :js'>»'t<,  at  fti*  be)pr"^'i({ 
o'  '^«•  »?.<■  yK.s  '►>*  I  ivst  o<  »oy  a&iafi 
»<  -.)>.■'*<;  1  v'  ''K  "^''  £>*'•"  ''*'  ftom  tt<a 
n.,fi»r>  .-n,,*"  ot  «il  »"is«t»  a*  Iha  and  o1  tt>a 
y^4'   ■      cA  a^srf^  (Ji.tH)s«K3  a«  (Jurmu  ttia 

pi»<(?<3  n  [vifentrieia^ 

14b   t  "lee  all  !h*  Mpan^ej  of  ftt*  prt" 
dunnjj 'h*  year    t  »p*f>S«^  (pa«J  tnd   ix 
payaDt*  i  'Tiay  .o<  iu<*  arnoog  ott«er^ 

(  I  !  U>f«t  payments  m«d«  to 
paflicipants  ex  beneticiafi*!  in  c*s^. 
$*c  jfit»s  Of  ottiat  pfoparty  It  tt>e  lec  unties 
CM  otn«(  p»opert>  nt  diitnboted  to  pian 
part*  ipants  Of  ben«fK:iar«es.  inchxJa  tf>e 
tair  Tiarket  vaiua  (of  a  gocx)  ^■^t^  astimate  it 
Ian  market  «aiue  is  not  avaitabte)  or  tti* 
date  tt>e  pfoperty  was  (JisfntKJted 

(2)  Paynents  to  ^"suranca  tairtars  and 
similar  organi/ations  (including  Blue  Cress. 
Blue  Shufkl  ar>d  ^leaitt'  fn^uitanance 

OnjanufalKins) 

{3)  PayTients  !o  pfovida  Qenetiti  tui 
Wjth  ttiintfs,  js  legal  services,  day  care 
ser»K:es  tr,). fun;  and  app»antlces^lp 
»e»yices 

(4)  Ad'T^'T  -st-al  <e  expaniai  inckiUmg 
I*)  Salaries  TO  ernptoyaas  of  tt«a  plan 
B)  [  "penses  i(X  accounting  actuafial 
*%at  arid  r-vestn>eot  services 

iC)  FiH>s  jnd  e»per\ses  fof  trustees 
ifKluOir'K  y-nDursemer't  to*  travel, 
semmi-s  and  meetinjj  eipenses 

ipi  . ,....,  jjki  for  vai  idfions  ar\d 
appra  sa  s 

It  ;Mis  ^  fv'  dSOO  R  is  titad  only  lor 
ptjrposes  ot  'i,it  !lir>u  tf>a  ra<yjwemants  ot 
C«)e  section  tOJSO     e  .  hx  •  Irmga 
t>erieiit  p*an  Dut  riot  tor  a  xratfara  banalit 
plan  do  lot  o<.iude  overhead  expenses 
suiti  as  utilities  and  ptHJtotopying 
e«penses   •' tt^s  tiiirij  ,s  only  for  an 
eduf  atonal  assistance  pfOfratn  describad 
'H  Code  section  127   do  not  include 
e«peoses  'or  ,00  reia'ed  trammg  that  are 
deductipie  under  Code  ievtion  162 


14€-  f  itt»»  ttia  riat  incatnm  (laaa) 
SuMr«cti*an«  14b  trofi  «am  I4«  Mma 

muH  m  •  rtaoativa  numpar  t<ita<  rt  r 


1*4.  Intm  tha  total  caaA  coi^nbuimrrt 
racaMVd  and  (tor  accrual  ba*a  pfana)  doa  to 

be  raeawad  •»om  tha  afTipwyer   partic ipar^tj 
and 'Of  any  otfter  uxjrta 

14«.  iTKlude  pay'r.enTs  rnada  fa<x)  fw 
a< .  r^tal  aasn  f<*fr\  payrnants  due)  to 
partK  Ipants  or  t)eneticiaries  m  c»»h 
sacurtvas  Of  (TttT*f  pfepafty  and  to 
nsurarK  e    ar^ers   of  vmilaf  Of^n».atio»»a 
loch  as  Biu«  Cross.  Biua  S^««d  and  haarm 
Tiaintanance  o'ljjr'izations  ate  )  tf 
s«c  oi'twi  Of  ottier  prooarty  are  dMtriftutad 
to  plan  partKTipjnts  Of  PenefKianat.  nctuda 
the  'an  Tiarket  «aiue  io<  a  gcioC  'at*' 
estiinate  -f  'nr  markat  y«uja  a  not 
awa<<aOM)er  tt^e  da'e  of  dittnOution 

15  ChacK  "ves"  Of  "No'  and  antar  ttie 

trtai  amourrt  (enept  1*)  ;  'or  a»  '>•»■ 
rtnpooaai  Round  o"  ad  amounts  to  tha 
laarait  doUat 

15a-  Chac»  "'cs'  and  mdtcate  tha 
■W*f*^  amocnt  0'  coverage  avaWabla  tor 
a*i  i_UmTts  •<  ever,  pian  official  who  hmrnjltti 
p*an  funds  is  covered  by  a  bond  Othennnse 
ct>«<ti  ■^k»  "  Generally   ev»'y  pian  ot*K  lai  of 
an  amptoyea  berte'it  plan  otio  'tvandMs' 
funds  or  other  property  of  stich  plan  mutt  be 
bOTMlad  A  plan  admiiHstrator.  otftcer  or 
empioyaa  sna«  Cie  daemad  to  ba  'handhng' 
tunda  or  otttar  property  of  a  plan,  so  as  to 
r»<ju>fa  bonding  w'Teoever  h»s  or  har  duties 
Of  actnntias  mtf  respect  to  pwen  furwts  are 
Such  ttiat  thera  is  a  risk  that  such  funds 
coutd  ba  Mat  m  tt>e  evant  of  fraud  or 
distionasty  on  trie  part  at  such  p«rs«n.  actMig 
either  aiotia  or  m  collutnn  with  othan 
Section  4 12  of  t  RISA  and  the  regUjtiona 
found  at  2V  Of  R  2^)80  provida  tha  bondmg 
raqurwnantsinclixlincttia  definition  of 
■t\anb»t^  U9  CF  R  25a0  4 12-6).  the 
parmcssibla  forn^s  of  bond»  (29  CFR  2SaO 
412  10).  and  certain  eaanvtMNSUich  a*  trie 
axemptKin  toe  unfunded  piana,  bartks  and 
insurance  companies  (EiilSA  taction  412) 
and  t^a  eaamption  allowing  plan  ofticvals  to 
purchasa  bonds  from  surety  compamet 
authorized  by  the  Secretary  ot  tha  Treasury 
as  accaptaMe  reinsurers  on  Federal  bonds 
(2SCFR  2580  412  23) 

Chacti  "Yes'  only  rf  the  plan  itself  (as 
oppoaad  to  tfie  plan  sponsor)  s  a  named 
insured  under  a  fidelity  bond  covering  plan 
officials 

Ptana  at  permitted  urxJer  certatn 
conditions  to  purctiasa  fiduciary  liabitity 
•osuranca  These  poiiCMS  do  r«ot  protect  tha 
p4an  from  dishonest  acts  and  are  rwt  bonds 
wfuch  should  be  reported  m  rtem  15 

1 54^  It  itani  1 5a  is  answered  'Yes  '  thrs 
must  be  ansioered  Chec* 'Yes"  to  item 
1  Sb  if  tha  plan  nai  suffered  or  dHCOwered 
any  KM*  as  tha  result  of  a  dishonast  or 
Iraudutent  acHs)  if  "Yes  '  enter  ttie  fun 
amount  of  the  loss  it  the  fuU  amount  of  the 
loss  haa  not  yet  been  determinad.  provide 
and  diacloae  tfvat  tt>e  figure  s  an  estimate, 
such  as  'aporoiimatefy  Sl.CX)0  ' 
Nate:  Willhii  'a/lure  to  report  is  a  criminal 
atfens*  See  iRiSA  sacTnn  50J 


1  So.  For  purposes  of  rtam  15.  IMtarm 
'arwpi^^ar*  a^udat  affiAataa  of  the 
amptoyer  In  determawtf  the  fli«  most 
rpMdemptoyees.  aaaad 

1  pa>d  includiiig  cash. 
.  and  noncash  paymaiiU  (•((>«• 
usa  a<  a  car).  A  fOuoary  a  a  parson  witti 
rasoact  to  a  plan  to  trie  eatent  (1)  he  or  she 
taarcoaa  any  discretiorvary  auttianty  or 
docraUonary  controf  nMh  raspact  to  the 
(narvagamant  of  such  plan  or  aaarcMes  any 
authority  or  control  with  respect  to  the 
management  or  disposition  of  its  assets,  (2) 
ha  ot  ifie  renders  investTienl  advice  tor  a 
fee  Of  other  compensation,  diract  or 
indtrect.  wlr^  respect  to  any  moneys  or 
other  property  of  socti  pjan  or  has  any 
au-thority  of  responsibiity  to  do  so.  or  ( 3)  he 
or  she  ^a3  any  discretiorury  authority  or 
discretionary  responsitetity  in  t»ie 
admin«tTation  of  suc^i  plan 

154.  Relatrves  include  spouses  ub>T\^. 
arKBStors.  Iineei  descendents  (e  g  , 
children,  grandfiiidren  etc  ) and  spouses 
of  meal  descendents  If  15c  a  ana— red 
'Ves.'  enter  the  total  amount  of  ttiese 
transacticVis 

ISa.  An  'anipioyer  securrty'  a  a  securrty 
ivsued  by  an  emptoyer  (inctudmg  affibates) 
ot  envployees  covered  t>y  ttie  plan  These 
may  incfude  common  stocte.  prvfarred 
sttxfis  bonds.  »ro  caupon  bartda. 
detjentures.  convertible  deterrtures.  notes, 
and  ctXTimerciai  paper 

Empioyer  real  property  tsany  leat 
property  (and  related  personal  property) 
owned  by  tfie  plan  and  leased  to  tha 
ampioyaf  of  employees  cowered  by  the  plan 
This  may  include  iand.  warehouses.  oHica 
buildings,  etc  tf  rtem  15a  a  'Yes,'  enter 
the  total  amount  of  employer  securities 
and/or  employer  real  property  held  or 
acqufad 

ISt  Oneraiiy  a  loan  requires  that  both 
ttie  prmopal  and  interest  tie  paid  accordma 
to  a  pre-estat>lehed  repayment  schedule  If 
the  prmcipsl  and  or  interest  has  not  been 
paid  m  accordarKC  with  the  original 
repayment  ictteduM  and  ttie  period  (or 
repayment  of  the  prirKipal  anti/ttr  interest 
has  been  extended,  or  the  loan  has  been 
renegotiated  after  the  original  repayment 
schedule  has  not  been  met.  a  'Yes'  must 
be  checlied  and  the  totaf  arnouwt  of  the 
delinquent  loan  most  be  entered  OthenwBe 
cfiec^  *No 

UK  Check  'Yes'  for  obfigations  wfiere 
tha  required  payments  have  not  been  niade 
by  the  due  date  With  respect  to  notes  and 
loanv  trie  due  date  paymarrt  amount  arxl 
conditions  (or  default  are  utuaiy  contamad 
m  the  rxite  or  loan  document  Oetauits  can 
occur  at  any  time  for  those  obtagabons  that 
require  periodic  repayment.  Gsnefatly. 
loans  and  fixed  income  oMgations  are 
considered  urKoliechbte  when  payment  hat 
not  been  made  and  ttiere  is  Mtle  protabdrty 
triat  paynnent  will  be  n^ade  A  loan  by  the 
plan  rs  in  default  wfien  the  txjrrower  a 
unat>fe  to  pay  ttie  obligstion  upon  maturity 
A  fixed  incoma  obligation  has  •  (aad 
metunty  date  at  a  spacihed  interest  rate  H 
Item  1 5h  is  'Yes. '  enter  ttie  total  amount  at 
loans  by  the  ptan  or  fixed  income  obligations 
that  are  urxoflectible  or  m  default  as  o(  the 
plan  year  end 


1 51.  Consider  all  fiducianes  and  parties 

providing  ier-vices  to  the  plan,  including  (1) 
perv)o<.  who  are  fiduciaries  by  reason  of 
thfi'  'i',3tir»oship  to  a  master  trust 
,nve<.''T-pn'  account  or  103  !2  IE  in  which 
tnp  z-a''.  ^is  an  interest  or  the  assets  in 
suC  ar-  ovestment  account  or  103  12  IE. 
and  (2)  parties  providing  services  rendered 
w'tr<  fes^iect  to  assets  iield  in  master  trusts 
^no  :03  12IEs 

See  itern  1 5c  above  tor  the  definition  o( 
fiuuc  ary 

1 5i.  Include  as  a  single  secunty  all 
5«-cu'ities  of  the  same  issue  For  the 
purfioses  ot  ite-r  15|,  do  not  check  'Yes"  for 
si-urit.es  ssued  by  the  U  S  Gcver'-iment  or 
ts  rtf-e'ii  iC-r   ;f  item  15i  is  "Yes."  enter  the 
to»ai 

15k.  Ir-.  aete-mining  the  20%  figure, 
subtract  the  current  value  of  p'an  assets 
tifcid  in  any  master  trust  or  103  12  IE  from 
t'le  current  •  aiue  ot  trie  pian's  tota'  assets 
at  "^e  tiegT  -  i.igot  the  f«an  year  Check 
"Yes"  lithe  pia,-:  had 

1  A  single  transaction  within  the  plan 
year  ir  ti;ess  of  20%  of  the  Cin'ent  value 
of  the  pla-^  assets, 

2  t.r.f  series  of  transactions  vnt*^,  or  in 
coniunctiup  wiTii,  the  same  person. 
invol'.'trg  property  Other  than  securities, 
wiich  amount  in  the  aggregate  within  the 
plan  year  (regardiess  of  the  category  of 
asset  and  the  gair^  or  loss  on  any 
t-ansaction)  to  more  than  20%  of  t^e 
current  value  of  plan  assets. 

3  Any  transaction  within  the  plan  year 
involving  securities  of  the  same  issue  if 
wit'iin  the  plan  year  any  series  of 


transactions  with  respect  to  such  securities 
amount  in  the  aggregate  to  more  than  20% 
of  the  current  value  of  the  plan  assets:  or 

4  Any  transaction  within  the  plan  year 
with  respect  to  securities  with,  or  in 
conjunction  wth.  a  person  if  any  prior  ot 
sutisequent  single  transaction  wrthin  tne 
plan  year  with  such  person,  with  respect  to 
securities,  exceeds  20%  of  the  current 
value  of  plan  assets  The  20%  figure  is 
determined  by  comparing  the  current  value 
of  the  transaction  at  the  transaction  date 
with  the  current  value  of  the  plan  assets  at 
the  beginning  ot  the  plan  year 

If  the  assets  of  two  or  more  plans  are 
maintained  in  one  trust,  the  plan  s  allocable 
portion  of  the  transactions  of  the  trust  shall 
be  combined  with  the  othe,"  transactions  of 
the  plan,  if  any,  to  determine  which 
transactions  (or  series  of  transactions)  are 
reportable  (20%)  transactions 
Ejiceptlon.  For  investments  in 
common/coilective  trusts,  pooled  separate 
accounts,  103  12  lEs,  and  registered 
investment  companies,  determine  the  20% 
figu'e  by  comparing  the  transaction  date 
value  of  the  acquisition  and/or  disposition 
of  units  of  participation  or  shares  in  the 
entity  with  the  current  value  of  ttie  plan 
assets  at  the  beginning  of  the  plan  year 
Check  'No"  if  all  plan  funds  are  held  in  a 
master  trust  Do  not  include  individual 
transactions  of  common /collective  trusts 
pooled  separate  accounts,  103  12  lEs  and 
registered  investment  compianies 


y- 


If  Item  15k  1$  answered  'Yes.'  enter  the 
amount 

151.  Ctieck  'No"  if  the  pilan  received  aii  oi 
its  contnbutions  in  cash  Cieneraiiy,  as  rt 
relates  to  this  question,  an  appraisal  by  an 
unrelated  third  party  is  an  evaluation  of  the 
value  of  the  asset  contributed  prepared  by 
an  inaividua'  C"  f'-rn  who  knows  how  to 
judge  the  value  of  the  asset  and  does  r.ot 
>^ave  an  ongomg  relationship  wrth  tfie  p.an 
or  plan  f'ducia'.es  exceprt  (or  prepjaring  the 
appraisal  If  item  151  s  checked  'Yes.' 
enter  tfie  value  of  the  asset  as  established 
by  the  plan 

15m.  Non  pubiicly  traded  securities  are 
generally  held  by  few  peopMe  and  not  traded 
on  a  stock  exchange  Generally,  as  it  relates 
to  th.s  question,  an  app'aisai  by  a'l 
unrelated  third  party  ts  an  evaluation  0'  tie 
value  of  the  securrty  prep>ared  by  an 
individual  or  firm  who  kriows  how  to  judge 
the  value  of  the  secunty  and  does  not  have 
an  ongoing  relationship  with  ttie  pian  or 
plan  fiduciaries  except  for  prepjanng  the 
appraisal  H  item  15m  is  answered  "Yes," 
enter  the  value  of  the  security  as 
established  by  the  pilan 

16a.  If  you  are  uncertain  as  to  whether 
the  plan  is  covered  under  ttie  PBGC 
termination  insurance  p>rDgram,  checu  T.e 
t>o«  'Not  determined"  and  contact  the 
PBGC  and  request  a  coverage 
determination  Welfare  and  fringe  benefit 
plans  do  not  compete  this  item. 


•ti-s    mTvWHVLrr  i.»!prrii«  orrid  i   IM«   »«-«•» 
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SCHEDULE  A 
(Form  5500) 

im*ri«i  ^ivMiou*  Sanm^ 


P»rn*or  S^i«W    «4>«r»nfy  Corporaflvr 


Insurance  Informatton 

Tha  sctMduto  n  requirad  to  b*  friatf  under  taction  104  o<  th* 
Cmptoyae  »etirerr>«nt  lncom«  Security  Act  at  1974 

►  rito  M  M  AltochmMit  to  Fonw  S500,  SSOOC,  or  550(Mt 

»  Insurance  compani«5  ar«  r-aquirwl  to  proud*  ttus  irrform«tio(i 
•s  p«f  ERISA  section  ia3(,»X2) 


OMBMs  IIKKUM 


WBB 


This  Form  It 

Opm  to  Public 

liitpdctlon 


f  or  c  jl«rvdar  r^jr  1 488  or  Incal  plan  r««r  bBynrwnj 

^  Part  I  mutt  b«  cawiflaU<  tor  ■ 
^  Part  M  mtMt  b«  cawpteted  l«r  •■ 


1 908  and  »ndw<g 


19 


ri»<lrad  t»  1«  Hit*  icfcadido. 


►"6»t«»  iiMatai  tnwt  er  103- 1 2  IE  i>aw>e  to  fiimca  oi 
'  and  WQmdtf  InvestiiMnt  ■ccownt  or  103- 


►  Part  III  mutt  b*< 


12  K  in  ptMo  of  -ptan"  **  fUtng  with  DOL  tor  a 
mwt»r  tryt  or  103- 1  ?  IL 


a^' 


MMtMlcatiw 


Kiam«  >«  c><ao 


Ij^JHIU    ^umiTury  of  AO  iMuranc*  Contracts  Included  in  Parts  II  and  III 

Sr««v  al  aaiiarscla  ki  Mw  MMW  aanar  as 


pan  numtwr         ^ 


lilt. 


1  Choch  4ppropri«t»  boa  •  Q^Weftora  pOo     >Q  Per«ior»  pUn     c  □  Con\bmtbor  porwonand 

2  Cov«rat{e 


ptan 


Pvttcr  m  carttrwt*  r^m 


lunrinc*  ti 

(a)    urifrvci  n 


4     Promttims  due  and  unpaid  af  afHl  o<  tt<e  pJan  y*ar  ►   ( 


Contract  Of  Kl#ntrfication  number  ► 


Insured  Pension  P1«ns  i 


►    Contract  or  Ktenti'ication  number    ► 

5     Contract!  «ith  •Hocjtad  (unds.  >or  axample  individual  pdictes  or  group  deferred  annuity  contracts 


State  ft>*  t>asa  at  premium  rates    ►      ................... 

Total  premiumi  paid  to  carrier  

It  ttie  carrier  lervce.  or  otf^er  organuation  incurred  any  ipecrtK  costi  m  connection  with  the  acquisition 

or  retention  o<  ttie  contract  or  policy  other  ttian  reported  in  3  above.  *mm  arxxjnt 

Specify  nature  of  costs    ► 


Contracts  wth  unallocated  funds,  for  e«amp4e,  deposrt  administration  or  immediate  participation  guarantee 
contracts  Do  not  include  portions  of  these  contracts  maintained  in  separate  accounts 

a     Balance  at  the  end  of  ttie  previous  policy  year  

b     Additions  (0  Contntxrtions  deposited  during  if*ar 


(ii)      Dividends  and  credits  .     . 

(m)     Interest  credited  during  tt^  ^9ar    .     .     . 
(^)     Transferred  from  separate  account     .     . 

(v>      Other  (specify)    ►  

(>fi)     Total  addrtiora 

Total  of  betance  and  additions,  add  a  and  b<vi) 

Oeductions 


(") 


Osboried  from  fund  to  pay  benefrts  or  purctiase  annuities  during  year 

AdmiTHstration  charge  rnade  by  carrier 

Transferred  to  separate  account  

Ottier  (ipecrfy)    ►  

TatH  deductior« 


*     Beienceat  end  of  current  policy  year.  »u  Wr^ctdiy^trorTi^ 


7     Sepfite  accountt  Current  vetue  of  pian  i  interest  m  seperate  accounts  at  year  end 
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ScnxluK  «  (Fofm  5W0)  198» 


Insured  Welfare  Plans 

r  eech  caMrad  oa  a  ioparaia  Part  ML  N  nera  ttan  eiw  I 
tt;  or  manaara  e(  the  aMNe  eaiplayee  orgaatallea(t).  tiw  I 
re  eiVeHence-fatee  as  a  unit  Where  IndMduat  contracts  are  DfovMad;  i 
'^■— ^*-*-*~' "*— fT 'rtnurt 


_Pg5j 


•udi 


(•)  CootTictoi 
idtmrfication  numtwr 


Of  employeei  atf  tlie 
tar  reporting  purpaaet  V 
grmip  of  wch  IndMeu^  < 


(b)  Tyetal 


ft)  Lit  gnsi  pramiuni 
1(1  aKti  coatrad 


Expenence-ratedcontrscts:  •  Premiums:  f7J  Amount  received 

(ii)     Increase  (decrease)  in  amount  due  but  unpaid 

(ill)    Increase  (decrease)  in  unearned  premium  resenre 

(rv)    Premiumaaamed.  add  (i)  and  (li),  and  subtract  (ill) 

b    Benefrt  charges:  W  (^Bims  paid 

00     Increase  (decrease)  in  claim  reservas 

(hi)    Incufrad  ciMins.  add  (i)  and  (ii) 

(>v)    Claims  charged 

c    Remainder  of  pwnium  (Q  HUartbon  charget  (en  an  acouai  basis)— (A)  (kimmtssiows 


(B)  Administi^Tve  service  or  other  fees 

(C)  OOiar  specific  acquisition  costs 

(D)  Other  expenses 

(E)  Taxes. 

(F)  Oargas  for  rist(S  or  contingencies 

(G)  Other  retention  charges .     .     .     . 
(H)  Total  retention 

(/i;  OrvKleadi  or  fetroactM  rata  refunds.  (These  amounts  ««ere   D  paid  in  cash,  or    Q  credited.) 

Status  of  poUcyhoider  reservas  at  end  af  year  fi;?  Amount  held  to  provide  benefits  after  retirement 

(ii)     Oaim  reserves 

(iii)    Other  rasanas 

Dividends  or  retroactive  rate  refuKJs  due  (do  not  include  amount  entered  in  c(ii)) 


10     Nonexperience-rated  contracts:  a  Total  premiums  or  subscnptioo  charees  paid  to  carrier 

b    If  the  camar ,  sarvica.  or  ottiar  oiganization  incuned  any  specific  costs  i"  cofwecbon  with  the  acquisition  or 


retention  of  the  contract  or  policy,  other  than  reported  in  3  above,  report  amount . 
Specify  nature  of « 


Waddtttowal  space  Is  required  lor  any  Item,  attach  additional  sheets  the  same  sjaeaathh  farm. 


General  Instructions 

Ths  schedule  must  be  attached  to  Fonn  5500, 
5500-C.  or  5500-W  for  every  asfawd  benefit, 
de.modcontnbution.  and  weHarabenefK  plan 
where  any  benefits  under  the  plan  are  provided 
by  an  insurance  compeny.  Iisurance  service,  or 
ottier  similar  organoatien. 

Specific  Instructions 

(RefWencas  are  to  tfw  fine  rtems  on  ffie /farm  ; 

Include  only  contracts  with  poKcy  or  contract 
years  ending  with  or  wrthin  the  pUn  year  (for 
reporting  purpoaes  a  year  cannot  exceed  12 
months)  Data  on  Schedtite  A  (Form  5500) 
shouM  be  reported  only  for  such  policy  or 
contract  years.  CwepOon:  If  the  insurance 
comfmm/mamtmmreeonisonthebmsmafaplBn 
yemramf  than  polKy  or  contract  yam,  data  on 
Scha(lulaA(FormS500fa>a^kar^attadiomm 
pianyaar. 

Include  only  the  contracts  issued  to  the  plan 
for  which  thM  return/report «  being  filed. 

Ptam  Partlilpeflwg  In  Maater  Trusl(s)  and 
103-12  ICa— See  the  Form  5500  or  Forra 
5600-C  instructions  for  'Reporting 
Requirements  for  Investment  Arrangements 
Filing  With  DOC" 


2<e). — Sineelheptenco«erag»mayfluctuete 
during  the  year,  the  number  of  persons  entared 
sfKMjki  be  that  which  the  administralar 
deteiMMes  wM  most  reasonably  reflect  ttw 
number  ca«ered  by  the  plan  at  the  end  of  the 
policy  or  contract  year. 

Where  contracts  covering  indlvidua) 
amployeas  are  grouped,  entries  should  be 
determined  as  of  the  end  of  the  plan  year. 

2(d)  and  (e). — Enter  ttie  beginning  and 
ending  dates  of  the  policy  year  for  eoch  contract 
listed  under  column  (b).  Where  separata 
contracts  covering  individual  employees  are 
giouped,  enter  ••N/A"  in  column  (d). 

•■     All  sales  commissMns  are  to  be  reported 
In  column  (c)  regardless  of  the  identity  of  the 
raaptent.  Override  commssions,  salarias, 
eenuses,  etc . ,  peio  to  a  general  agent  er  menagar 
for  managing  an  agency,  or  for  performing  other 
admmwttabve  iuricbons.  are  not  lo  be  raportad. 

Fees  to  be  reported  in  cofutnn  (d)  lepfBsent 
payments  by  insurance  carriers  to  agents  and 
broilers  for  items  other  than  commissions  (e.g. , 
service  fees,  consulting  fees,  and  finders  fees). 
Hote:  For  purposes  oT  Mils  itam,  cemmtssions 
ar>d  fees  include  amounts  paid  t>y  an  irtsurance 
company  on  the  basis  of  the  aggregate  value 


(e.g..  policy  amounts,  pnrmums)  ol eonfracte  or 
pataas  (or  daaaas  thereof)  plaoad  or  neta0ted 
The  ameurrt  (or  pro  rata  share  ol  the  total)  al 
such  commissions  orieesattiitutatiietDthe 
coitiact  or  potiqf  ptaoad  moti  or  rttanad  tiy  ttm 
plan  must  be  reported  in  column  (c)  or  (d),  as 
appropriate. 

rets  paid  by  insurance  carrwrs  tc  persons 
other  than  aesnts  and  brokers  shouic  be  reported 
in  Parts  II  and  HI  on  Schedule  A  (Form  5500)  as 
acquisition  costs,  adrrnnstrstive  cfuiiges,  etc  .  as 
appropriate.  For  plans  with  100  or  more 
participants,  fees  paid  by  employee  benefit  plara 
to  agents,  brokers,  and  other  persons  are  to  be 
raportad  on  Schedule  C  (Form  5500). 

Sa. — Tfie  rate  information  called  for  here 
may  be  furnished  tiy  attachmem  of  appropnate 
schedules  of  currenl  races  filed  vMtti  aperepnati 
stalainsuraiicedapeitnieMtserbyaslateiMentai 
to  the  bas«  oi  the  rales. 

o.— Show  deposit  fund  amounts  rattier  then 
expenerKe  credit  records  wfien  both  are 
maintained. 

8(d). — The  rate  informatioo  called  for  here 
may  be  fumotied  by  attachment  of  appropi  late 
schedules  of  current  rates  or  t>y  •  statement  as  to 
the  basis  of  the  rates 


fm 


Act 


•MBMa  lafHM 


tar  Fatvi  SSOO  er  SSOOX. 


A  (Fene  5500)1988 


UMI 


UMI 
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SCHEDULE  B 
(Form  5500) 

w^-^i    ••«!  *Ht^'m'*  ^W-'*'.'\  V^TWU^t   jf» 

^N>.-\«-    Pfc^-wp*''    '«**■*"'»      -»*;*"«'"»" 


Actuarial  Information 

T^n  v:H«()ut«  ti  '(Kji.ifjKl  to  b«  ''Wd  unde'  sectvo"  104  of  th«  Emp*oy«e 

R^„,rn*nt  lncom#S«Ku"ty/^:1o«  1974   r«t«rr^  to  M  ERISA.  »«X)  l«:tK)0 

f)©^**!*)  0*  th«  iPtefiai  Rev«nu«  Cod*  reterrefl  to  •»  the  Co<J« 

►    »n*ch  te  fofm*  5500.  >V)aC.  JMaW.  oc  »00C2  H  »pffl*c«b*»- 

198S  and  e^'"! 


OMBNo    l?.C>0C.6 


88 


Thb  Form  It  Op«n 
to  PuWk  Impaction 


19 


fcxrj*n,U.  iA»o  ,M'  1*88*  'istJl  PU"  r*»' »•«'"'"'"«  __         .  ^„ 

►     Pto««co«i»«.«..»^rt.«.«.th«HKin.M.«rt««do.."o<w^..«t.»  "N/A."      ►    Round  o«  amount,  to  r.Mr,rt  (WUf 

►>     Cautton   »  p^naty  ')•  1 1  OCX^  -'"  b*  »vM«M>d  Kk  \»Xt  M.ng  a<  tti.s  r«w^  jni«*s^Mvonabte  c«u»*^^  ?!!?_^'?'^^ ^--^-^ 


M»1T1«  o*  PUO 


Ym     No 


Km  I  «»iviM  o«  t  fun*'^  (Joficioocy  tor  ttM»  pUn  Cxwn  appfovod  t)y  ttw  iRS' 
It    vot     ittatn  •  copy  o(  tt^  IRS  *PpfOw»i*rte' 

l»  «  «*.v^  fufxHf^  (>OfK»»KV  0»  •  prwr  p4*0  yMf  t)wng  »mon  7»d  -f-  t^>^  piJr  fO*'' 

Hiy«  .ny  o«  tti«  pofKjd.  o«  »moftuation  tor  cr^«rg•4  (Krtc  t)rK3  r-  ;od*  sf^uir.  4  i2(b)<2XB)  &«^  extended  by  IRS? 

tt    Y«     «tt»c^•cocvot  ttioiRS«pprov«<  *rttf 
4a  Wat  tt>«  tfxKlt.U  (und«it  'n•<^o<^  »*>•  (>•»«  'w  "''»  """^  *•»'  *  '■>^'"«  vtjn<lard  accoont  comput«t«n»r 
b  i«  tn«  pU/>  •  m»^*«ptoyo<  i.«ar>  -nch  .»  for  t^«  pUn  ywr .  m  rwrg.n«»twn  as  <Jo«cnb«3  m  Coda  .octwo  418  or  ERISA 

lef tion  424  1 '  

If    Yw     yoo  ara  faquwad  to  attacn  ttia  loformatioo  (J«Cfi»»od  m  tho  ifwlructiora 
5     Maiictwigamtvjndn^motfyjdtor  th«»p*»nraor  t)a•nrr^»d«'  .      ^ 

rt    Y«     anach  arttwr  a  cop*  o«  tt>a  *tta'  s^o»ir«  IRS  ap<Ko»«  or  »t.t«  appi«:aWa  Ravanua  Procadura  auttyxaing  aporoval  rf  as«l 


Ooa*atK>r\ai  intormarion 
a  Entar  mo»t  'atarit  actua<Ta(  xa^uBtwn  data  ►    

b  Enta.  i1ate<»)  and  arrioont  o<  contr,t>/tK)m  rocar>«d  tr«  p»an  ya*r  for  prw  p*»o  raart  BncS  not  pra*woa*y 


faporlwl 

Oata(»)  ►    

c  Currant  .atua  o<  tt>a  a»at»  accumoiafad  m  tha  piao  a*  o<  tt^a  tjag.r>n.r,g  of  tt>a  pUn  y«ar 
d  Pra^aot  »alua  o<  ^astad  OarWtt*  a«  o«  tt»  bagwimng  of  ttia  pUn  r«ar 

(,)     For  retired  partKipaotj  arx)  bao«»ic»a'>«faca«w>g  paymant* 

(ii;    For  ot r^ar  part np*nn        

|.«)    Totai  

a  Prev^rit  value  ot  rxx>v«tted  arrcruad  oeoef^tj  at  of  tr>«  beginning  of  ttie  pUn  year 
t  NurTit>er  ot  parv)m  covered  (wicitided  "  ?r»a  nxnt  recent  actLtar*  vaiualKX^) 

,  )     Ai. t  »e  participariti  •     • 

(u)     Termmatad  partKipanti  *'ti  yeited  Denef^ti 

(m)   Retired  pat" 'Panti  and  twne'Kiane^  of  detea*^  participants 


Amoont   ► 


7      Cor1ntyii{H^n^  -n«0#  tO  tn«  pt»n  for  tn*  p^O  ]r««r  ^  •^P*Oy«*m  ai^  •fT.pioy^« 

(c) 

(„                                       (»)                                          u» 

1 

J.                                       . 4 — 

^ 

L_      ,.                                               + ■ 

-            — ♦ ■ 

^                                                          . 
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8      EunOing  standard  account  and  ott>er  information 
a    Accrued  liabilities  as  determined  for  funding  standard  account  as  of  (enter  date)  ►. 


b   Vaiueof  assets  as  determined  for  funding  standard  account  as  of  (enter  date)  ► 
c    Unfunded  liability  for  spread-gam  methods  vnith  bases  as  of  (enter  date)  ► 
d    (i)   Actuariaigainsor  (losses)  for  period  ending  ► 
('')  Shortfall  gams  or  (losses)  for  period  ending  ^ 


►  $ 
>  S 


..)   h 


a    Amount  of  contribution  certified  by  the  actuary  as  necessary  to  reduce  ttw  fijn(ji/»'def«oftc*"lo  zarofrom"   T 

9ni  or  1  Oh  (or  tfe  attachment  for  Ab  it  required) '  1 

9      Eunding  standard  account  statement  for  this  plan  year  ending  ^ 

Charge*  to  funding  standard  account:  a   Prior  year  funding  deficiency,  if  any 
b    Employer  s  normal  cost  tor  plan  year  as  of  mo  day  yr 

e    Amortization  charges 

(';   Funding  waivers  (outstanding  balance  as  of  mo   cjay_        yr 

("j  Other  than  waivers  (outstanding  balance  as  of  mo                    clay           yr 
d   lnteresta$appiicab(etothaan(}o<th*p»»ny«»ron«,  b.ande 
a   Total  charges  (add  •  through  d)      .         

Craditi  to  fundiitf  (tMidartf  tceount 
f   Prior  year  credit  balance,  if  any 

g   Employer  contributions  (total  from  column  (b)o<  item  7) 
h  Amortization  cre«»«ts  (outstanding  balance  as  of  mo  day  yr. 

I    Interest  as  applicable  to  er>d  of  pton  year  o- f  g.  and  h 
j    Other  (specify)     ► 
k    Total  credits  (add  f  through!) 

Balar>ca: 

I    Credit  balance  if  k  is  greater  than  a.  enter  the  ditferenee 
m  Funding  deficiency  >f  a  Bgrerter  than h,  enter  the  drfference 


'/<■•»/',  ////J/!////-//>/M.    /,/'/"'■■//■ 


>» 


Yes 


A   Used  for  rtems  5d  arxJ  e — 
vatue  of  accrued  benefits 


B   Used  for  Items  8,  9.  Of  10- 
furtdmg  standard  account 


10  Alternative  minimum  fundmg  standard  accownt  (omit  tf  not  used), 
a  Was  the  entry  age  oorrrwl  cost  method  used  to  determine  entries  in  item  9  ata)v«? 

If    No     do  not  complete  b  through  h 

b  Prior  year  alternate  funding  defiaer»cy.  if  any 

c  Normal  cost 

d  Excess  if  any  of  value  of  accrued  benefits  over  market  wlue  of  assets 

a  Interest  0"  b  c  ar>d  d 

1  Employer  contributiorjs  (total  from  cohjmn  (b)  if  item  7) 

(    Interest   on  f 

**J 4!1''!"1  ^?* iciency  if  the  sum  of  b  through  a  is  greater  than  the  sum  of  f  and  g.  enter  drfterence 

1 1  Actuarial  cost  mexnoO  used  as  the  basis  for  this  ptan  year's  furxhng  standard  account  computation 
a  Attained  age  normal  b   Q   Entry  age  normal  c  □  Accrued  benefit  (unrt  credit) 
d     ,_    Aggregate                                           «    Q   Frozen  initial  'labiJity                             f  [J  Indivrtuai  level  p'em.um 

g     ^    _^    Other  (specify)  ^ 

12  Checklist  of  certain  actuarial 
assumptions 

a   Rates  specified  m  insurance 

or  annu^'y  contidCtS 

b   Mortality  tahiecode 

(i)    f^^aies 

(ii)  Females 
c   Interest  rate 
d   Retirer^ent  age 
e   Eipenie  ioaa:ng 
I    Annual  Withdrawal  rate 

()    Age  25 

(n)  Age  40 

('")  Age  55 
g   Ratio  of  salary  at  normal 

retirement  to  salary  at 

(-;   Age  25 

('•)  Age  40 

(III)  Age  55  ._ 

h    Investment  return  on  actuarial  valueof  pian  assets  for  tne  year  ending  on  the  vaiuat'on  date 


n 


No 


■  ***«  :c'  ;9? 
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)88  Instructions 
for  Schedule  B  (Form  5500) 

Actuaiial  Infonnation 

(Coda  rvfwencfs  are  to  the  Internal  Revenue  Code  ERISA 
refen  to  ttte  Employee  Rettrement  Income  Secunty  Act  of  1 974  ) 


General  Instructions 

Who  Must  FN«. — Th«  efnpioyw  or 
pUo  administrator  of  a  deUned  t>af>eftt 
pUn  that  IS  sutjfect  to  tt>«  minimum 
funding  standards  {nee  Cod«  Mctioo 
4 1 2  and  Part  3  of  Titte  I  of  ERISA)  must 
fil«  this  sch«dul«  as  an  attachment  to 
the  return  report  tiled  tor  tti«  plan 

For  iplit  funded  plans.  tt>e  costs  and 
cootritKitioos  reported  on  Scf>«dute  B 
shoutd  include  tt>os«  reiatmg  to  twtti 
trust  funds  and  insurance  carriers 
St«temeftt  by  Lnrr>ne4  Actuary. — An 
enrolled  actuary  must  sign  tt>e  Scf>edu»e 
B  The  signature  of  tt>e  enrolled  actuary 
may  be  qualified  to  state  that  it  is 
sutJfect  to  attacf>ed  qualifications  See 
Code  section  301  6059  1(d)  tor 
permitted  quaiiticattons  A  stamped  or 
machine  produced  signature  is  not 
acceptat>4e  In  addition.  tt>e  actuary 
may  offer  any  ott>er  comments  related 
to  tt>«  informatioo  contained  in 
Schedule  B 

Specific  Instructions 

( RefervfKes  arp  to  line  itemt  on  fhe 
torm  ) 

4a.  Only  certain  collective4y  tvargained 
plans  m^iy  elect  the  shortfall  turxling 
metfKid  (see  regulations  under  Code 
section  4  I  2)  Advance  approval  from 
the  IRS  ot  the  election  of  the  shortfall 
mettiod  of  fuf>ding  is  NOT  required  if  it 
IS  first  adopted  for  tt>e  tirst  plan  y^et  to 
which  CUxJe  section  412  applies 
However   advance  approval  from  IRS  is 
required  if  tt>e  shortfall  funding  mettxxl 
IS  adopted  at  a  later  time,  if  a  specific 
computation  metfiod  is  changed,  or  rf 
ttie  shortfall  method  is  discontinued 
4b.  Attach  an  eiplanation  of  tf>e  t>as<s 
tor  the  determinatioo  that  ttie  plan  is  in 
r(>ofgani/atior>  for  this  plan  year   Also 
attach  a  worksheet  showing  for  this 
plan  year  (i)  the  amounts  considered 
(.ontntKited  by  employers,  (ii)  any 
amount  waived  try  IRS.  (m)  ttie 
development  of  ttve  minimum 
contribution  requirement  (taking  into 
account  the  applicable  overburden 
credit,  cash  Mow  amount.  coritr»txit)on 


bases  ar>d  limitation  on  required 
irKreases  on  the  rate  of  employer 
cootnbotwns),  and  (iv)  tt>e  resulting 
accumulated  funding  deficiency,  rf  any. 
whtch  IS  to  be  reported  on  line  8e  in  lieu 
of  an  amount  from  line  9m 
5.  Changes  in  funding  n^ttwds  irKlud« 
cfuinges  in  actuarial  cost  mettiod. 
charges  in  asset  valuation  method.  ar>d 
changes  in  ttie  valuatwo  date  of  plan 
costs  arvl  liabilities  or  of  plan  assets 
(jer>eralty.  ttwse  ct^anges  require  IRS 
approval  It  approval  was  granted  t>y  an 
individual  ruling  letter  for  this  plan, 
attach  a  copy  of  the  letter  If  approval 
was  granted  pursuant  to  a  regulation, 
class  ruling,  or  revenue  prt>c«dure, 
attach  a  copy  of  ft>e  items  required  by 
ttie  applicable  regulation,  ruling,  or 
procedure 

Sa.  The  valuatKxi  for  a  plan  year  n'\ay 
be  as  of  any  data  in  the  year,  including 
tt>e  first  and  last  Valuatiom  must  tie 
performed  within  ttie  pieriod  specified 
by  ERISA  section  103(d)  and  Code 
section  4 12(cX9) 

66.  This  Item  does  rwt  apply  to  tt>e  first 
plan  year  to  which  ttie  minimum 
furx]ir>g  standards  apply 
6c.  Enter  tt>e  current  value  of  total 
assets  as  of  the  beginning  of  tt>e  plan 
yeei.  as  shown  on  Form  5500  or  Form 
550aC 

64  and  a.  All  plans  regardless  ot  tt>e 
number  of  participants  must  provide 
ttie  information  irxJicated  in 
accordarKe  with  these  instructions 
The  term    accrued  benefit    means  ttie 
individual's  accrued  benefit 
determined  under  tt>e  plan  as  required 
by  ERISA  section  204 

With  ttie  exception  of  ttie  interest 
rate,  each  actuarial  assumption  used  in 
calculating  ttie  present  valua  of 
accrued  benefits  reported  in  item  12 
sfioukj  reftect  the  tiest  estimate  of  the 
plan  s  future  experience  solely  with 
respect  to  ttiat  assumption  applicabla 
to  the  plan  on  an  ononng  (rattier  than  a 
terminating)  basis  The  actuary  shall 
take  into  account  rates  of  aarty 
retirement  and  the  plans  aarty 
retirerT>ent  provisions  at  Itiey  relate  to 
the  accrued  benefits,  where  ttiese 


would  significantty  affect  ttie  results 
Ho  salary  scale  protections  shoukJ  be 
used  in  computing  ttie  present  values 
See  instructions  for  item  1 2  for  further 
requirements  concerning  actuarial 
assumptwns 

The  interest  rate  used  to  compute 
ttie  present  values  nnust  tx  within  10 
percent  of  ttie  ¥ire<ghted  average  of  ttie 
30-year  Treasury  bond  rate  as 
pot)l«shed  by  ttie  IRS 
Not*:  Ttie  ebove  values  do  not 
necessenfy  represent  the  current 
habiUty  ot  ttte  plan  as  tttst  term  a 
defined  tn  Code  section  4 1 20X  7) 
Published  gutdarKe  will  specify  wttst 
benefits  are  taken  into  account  in 
determining  current  listjility 

Ttie  present  value  of  accrued 
benefits  for  both  d  and  e  shall  be 
irKreased  t>y  tt>e  present  value  of  any 
sutoidtzed  earty  retirement  benefits, 
disability  benefits,  and  death  benefits 
which  are  related  to  ttie  accrued 
tienefit  Ttie  present  value  of  accrued 
benehts  shouW  also  be  increased  by 
the  present  value  of  a  cost -of  living 
clause  if  such  a  clause  is  currently  part 
of  ttie  benefit  formula  Ttie  present 
value  stxKjId  not  include  the  value  of 
unpredictable  contingent  event 
benefits  (e  g  .  plant  shutdown  benefits) 
unless  ttie  event  t«$  occurred 

Omrt  from  rtems  6d  and  e  liatxlrties 
fully  funded  t>y  annurty  and  insurance 
contracts  ottier  than  any  contract  funds 
not  allocated  to  indrriduats 
64.  IrKlude  ttie  present  value  of  all 
vested  accrued  benehts  ttiat  are  vested 
as  of  ttie  beginning  of  ttie  plan  year 
Item  6d(i)  shouW  include  the  present 
value  of  vested  benefits  for  all  retired 
participants.  6d(ii)  stioukl  include  the 
present  value  of  vested  benefits  tor 
ottier  participants,  and  6d(iM)  is  the 
sum  of  6d(i)and  (ii)  Normally, 
withdrawal  rates  would  not  be  used  m 
ttiese  calculations 
6*.  IrKlude  ttie  present  value  of  the 
excess  of  ttie  accrued  benefits  over  ttie 
vested  benefits  kKluded  m  6d 
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7.  Show  all  employer  and  employee 
contributions  for  the  plan  year,  and 
employer  contributions  made  not  later 
than  2Vi  months  (or  such  later  date 
allowed  under  Code  section  412(cX10) 
and  ERISA  section  302(cX10))  after 
the  end  of  the  plan  year.  Show  only 
contributions  actually  made  to  the  plan 
by  the  date  Schedule  8  ts  signed. 
8a.  tt  the  attained  age  normal, 
aggregate,  or  frozen  initial  liability  or 
other  method  ttiat  does  not  develop  an 
accrued  liability  is  used,  enter  "N/A." 
8b.  Enter  the  value  of  assets 
determined  in  accordance  with  Code 
section  41 2(cX2)  or  ERISA  section 
302(cX2). 

84(11).  For  the  methods  to  be  used  to 
determine  the  shortfall  gain  (loss)  see 
the  regulations  under  Code  section  412. 
8«.  Insert  amount  from  rtem  9m. 
However,  if  the  alternative  mettKxJ  is 
elected  and  rten-  lOh  is  smaller  than 
item  9m,  enter  the  amount  from  item 
lOh  Multiemployer  plans  in 
reorganization,  see  instruction  4b.  File 
Form  5330  with  the  IRS  to  pay  5% 
excise  tax  on  the  funding  deficiency. 
9.  Under  the  shortfall  method  of 
funding,  the  normal  cost  in  the  funding 
standard  account  is  the  charge  per  unit 
of  production  (or  per  unit  of  service) 
multiplied  by  the  actual  number  of 
units  of  production  (or  units  of  service) 
which  occurred  during  the  plan  year. 
Each  amortization  installment  in  the 
funding  standard  account  is  similarly 
calculated. 

9b.  hf  no  valuation  was  made  for  the 
current  year,  enter  the  normal  cost 
calculated  in  the  most  recent  actuarial 
valuation  or  the  estimated  cost  for  the 
current  year  based  on  such  valuation.  If 
amounts  are  not  as  of  the  date  of  the 
most  recent  actuarial  valuation, 
indicate  in  the  Statement  of  Actuarial 
Assumptions  how  the  amounts  shown 
were  determined. 

9c  an4  h.  The  outstanding  balance  may 
be  as  of  any  day  in  this  plan  year. 
9j.  Report  a  credit  for  a  waived  funding 
deficiency  (Code  section  412(dX3XC)) 
or  a  full  funding  credit  (Code  section 
412(cX6))  as  a  credit  to  the  funding 
standard  account  If  a  waiver  of  a 
funding  deficiency  is  pending,  it  is  not 
to  be  reported  as  a  credit  but  as  a 
funding  deficiency.  If  the  waiver  is 
granted,  an  amended  Schedule  B 
(Form  bbOO)  should  be  filed  to  report  rt. 
10a.  If  the  entry  age  normal  cost 
method  was  not  used  to  determine  the 
entries  in  Item  9,  the  alternative 
minimum  funding  standard  account 
may  not  be  used. 

lOd.  The  value  of  accrued  benefits 
should  exclude  benefits  accrued  for  the 
current  plan  year.  The  market  value  of 
assets  should  tie  reduced  by  the  amount 
of  any  contributions  for  the  current  plan 
year. 

Pag*    2 


11.  Enter  only  the  primary  mettiod 
used.  If  the  plan  uses  one  actuarial  cost 
method  in  one  year  as  the  basis  of 
establishing  an  accrued  liability  for  use 
under  the  frozen  initial  liability  method 
in  subsequent  years,  answer  as  if  the 
frozen  initial  liability  method  were  used 
in  all  years. 

For  a  modified  individual  level 
premium  method  for  which  actuarial 
gains  and  losses  are  spread  as  a  part  of 
future  normal  cost,  check  box  g  and 
describe  the  cost  method.  For  the 
shortfall  funding  method,  check  the 
appropriate  box  for  the  underlying 
actuarial  cost  method  used  to  determine 
the  annual  computation  charge. 

1 2.  If  gender-tiased  statistics  are  used 
in  developing  plan  costs,  enter  such 
rates  where  appropriate  in  item  12. 
Note  that  requests  for  gender-based 
cost  information  do  not  suggest  that 
gender-based  benefits  are  legal. 
Complete  all  blanks.  Enter  'N/A"  if  not 
applicable,  M  the  assumptions  listed 
under  columns  A  and  B  differ,  explain, 
in  an  attached  Statement  of  Actuarial 
Assumptions,  the  reasons  for  the 
differerKes. 

If  unisex  tables  are  used,  enter  the 
values  in  both  the  male  and  female 
columns. 

Attach  a  statement  of  actuarial 
assumptions  used  (if  not  fully  described 
by  item  12),  actuarial  methods  used  to 
calculate  (i)  the  figures  shown  In  items 
6,  8,  9,  10  (if  not  fully  described  by 
item  11),  and  (ii)  the  value  of  assets 
shown  on  line  8b.  The  statement  is  to 
include  a  summary  of  the  principal 
eligibility  and  benefit  provisions  upon 
which  the  valuation  was  t)ased,  an 
identification  of  benefits  not  Included 
in  ttie  calculation,  and  other  facts,  such 
as  any  change  in  actuarial  assumptions 
or  cost  methods  and  justifications  for 
any  such  change.  Include  also  such 
other  information,  if  any,  needed  to 
fully  and  fairly  disclose  the  actuarial 
position  of  the  plan. 
12a.  Check  "Yes"  if  the  rates  in  the 
contract  were  used  (eg,  purchase  rates 
at  retirement), 
12b.  Enter  code  as  follows: 

Table  Code 

1937  Standard  Annuity         .  i 

al949  Table 2 

Progressive  Annuity  Table  .......    3 

1951  Group  Annuity 4 

1971  Group  Annuity  Mortality 5 

1971  Individual  Annuity  Mortality  ,  ,  ,    6 

UP-1984 7 

1983  lAM 8 

1983GAM 9 

Other 10 

None !  !  !  !  11 

Where  an  indicated  table  consists  of 
separate  tables  for  males  and  females, 
add  F  to  the  female  tat)le  (eg,,  4F). 
When  a  projection  is  used  with  a  table, 
follow  the  code  with  "P"  and  the  year 
of  projection  (omit  year  if  the  projection 


is  unrelated  to  a  single  calendar  year); 
the  identity  of  the  projection  scale 
should  be  omitted  When  an  age 
settjack  or  setforward  ts  used,  indicate 
with  "-"  or  ■■♦■"  and  the  years  For 
example,  if  for  females  the  1951  Group 
Annuity  Table  with  Projection  C  to 
197 1  is  used  with  a  5-year  setback, 
enter  "4P71-5."  If  the  table  is  not  one 
of  those  listed ,  enter ' '  1 0"  with  no 
further  notation  If  the  valuation 
assumes  a  maturity  value  to  provide  the 
post-retiren>ent  income  without 
separately  identifying  the  mortalrty, 
interest  and  expense  elements  under 
'post-retirement,  '  enter  on  12b  the 
value  of  $1  (X)  of  monthly  pension 
tieginning  at  the  age  stiown  on  12d, 
assuming  ttie  normal  form  of  annuity 
for  an  unmarried  person:  in  this  case 
enter  "N/A"  on  12c  and  12e 
12c  For  column  A  enter  ttie  interest 
rate  that  is  within  ten  percent  of  ttie 
weighted  average  of  the  3()-year 
Treasury  Bond  rate  used  to  determine 
the  present  value  in  item  6d  For  col- 
umn B  enter  assumption  as  to  expected 
interest  rate  (investment  return)  If  the 
assumed  rate  varies  with  the  year, 
enter  the  weighted  average  of  the 
assumed  rate  for  20  years  folk>wing  the 
valuation  date. 

124.  If  each  participant  ts  assumed  to 
retire  at  his/tier  normal  rehrement  age. 
enter  the  age  specified  in  the  plan  as 
normal  retirement  age:  do  not  enter 
'NRA.'  Otherwise,  enter  the  assumed 
retirement  age  If  the  valuation  uses 
rates  of  retirement  at  various  ages, 
enter  the  esh  mated  average  wtiole  age 
at  which  participants  are  assumed  to 
retire. 

12e.  If  there  is  no  expense  loading, 
enter  "-0-"  If  there  is  a  single  expense 
loading  not  separately  identihed  as 
pre-retirement  or  post -retirement, 
enter  it  under  pre-retirement  and  enter 
"N/A"  under  post-retirement  Where 
expenses  are  assumed  other  than  as  a 
percent  of  plan  costs  or  liabilities,  enter 
the  assumed  expense  as  a  percent  ot 
the  calculated  normal  cost 
12f.  Enter  rates  to  nearest  0  1%  If 
select  and  ultimate  rates  which  vary 
with  both  age  and  years  of  service  are 
used,  enter  rates  for  a  new  participant 
at  the  age  shown  and  enter  "S'  before 
the  rate. 

12g.  Enter  salary  ratio  for  the  age 
indicated  to  the  nearest  1%. 
12h.  Enter  the  rate  of  return  on  the 
actuarial  value  of  plan  assets  for  the 
one  year  penod  ending  on  the  valuation 
date.  For  this  purpose,  the  rate  of 
return  should  be  the  dollar  rate  of 
return  using  the  formula  21/iA-i-B-i). 
where  I  is  the  investment  return  under 
this  asset  valuation  method  used  tor 
the  plan,  A  is  the  actuarial  value  of  the 
assets  one  year  ago,  and  B  is  the 
actuanal  value  of  the  assets  on  the 
current  valuation  date. 
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SCHEDULE C 
(Form  5500) 


Service  Provider  and  Trustee  Infonnatlon 

Thlt  »ch*4ul«  t*  required  to  b«  ftl*^  und«r  mcUom  104  oI  tK« 

CmpJoy««  R0ttr«m«nt  Incont*  S«curlty  Act  of  1974 

»   f»*m»ti  ^nathmmmt  %m  farm  MOO 


Sc»>«»ui»  C  (ronn  S500)  1988 


<^^  88 


lJ^/< 


TM«  form  H 

Op«n  to  PuMk 

ln«p«ctk>n 


,»#•'■'  I     .♦',§ 


'ttV'    I'  '"V  J   jMJ"  r^.it  rwtynnini 


i'^HW.  »r>0  end<" 


1*} 


'.w  :  •  f'  *  --  %-i**^ 


Nam*  «•  pun 


HSU 

SorvicB  Pro»tdef  lntorm*t)ofi  (»•«  Inttructiorii) 

(•>  -.-i^^ 

fc)»«Vjr  »n,*»'-  '^    EM  A, 

I 

•nt'-x '  (vn 

0) 

T       TfliiMart 

.  j 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

(14) 

C.M 

i:^) 

1 

(1^) 

(18) 

(19) 

(20) 

(21) 

(22) 

(23) 

(24) 

(25) 

(2«) 

(27) 

(2i) 

^ 

(29) 

(30) 

(31) 

(32) 

(33) 

(34) 

(3i) 

(36) 

(37) 

(3«) 

(39) 

fmif  2 


Termtnatton  Infofmatlon  (i—  inttructtons) 

(•)  Nam*  '  (b)  EIN  I  (c)  Position 


(d)  Address 


(1)     Lxpianation. 


(a)  Name 


(b)ElN 


(c)  Position 


(d)  Address 


(2)     Explanation 


(a)  Narrie 


(b)  EIN 


(c)  Position 


i  (d)  Address 


(3)     Explanation 


QQQI    TrustM  Information 

Lrrxtr  the  r«me  8r>d  address  oi  all  trustees  wtw  served  during  the  plan  year  If  more  space  is 
required  to  supply  this  intormation,  attach  additional  Schedules  C  (Form  5500) 

Nam* 

Name 

Address 

Address 

ti»mt 

Name 

Address 

Address 

Name                                                     ^ 

Name 

Address 

Address 

Name 

Name           ...             . 

Address                                  •      '  ■• 

;  i 

Address 

Name 

Name 

Address 

Address 

Name 

Nan^ 

Address 

Address 

Name 

Name 

Address 

Address 

Name 

Uzme 

Address 

Address 

I  ^aiii 

(e)  Telephone  No 


(e)  Teiephorw  No. 


i  (e)  Teieprtone  No 


For  P»p«r»rOf1i  Rtductton  Act  Notlc«,  t««  (Xf  •  1  o(  th«  Instruction*  tor  Fofm  ^500 


Sfh»<lul«  C  (Form  5500)  19M 


UMI 
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y '»i.w  .  ,'  jr--  \V«J)  .ffl 


>i3 


Part  I  Inttructlont — 
S«rvlc«  Prov(d«f  Infofmatkon 
A   G«n«f»l  Inttructlon* 

f  ;>''^  ^VX!  '  ••'I  C<xnt)4«t»  P»r!  'o  '•t>or' 
I'l  0«'>on«  '»!. «ivir>^  direct  y  J<  nclir«>.;  r 
$5  OOO  O*  "lOf*    '^  .omO«nMtior  'O'  ■ 

[)«*'"  f»«'  t»t«pt 

;  i  ■  •f"p»oy»««  ->♦  "fi*  o»»o  «»»Hi  ivv*  mk; 

u'    •'■^CMOV«*»  0'  ""»  Star'  it><>f'UX  o^l- 

fr(XTi  m«  't.%ar 

(  Vi  •'TiptOY»*J  0'  i  ao%.!>«Vi  •"!!?,  ,t  g 

tM«  Otan  ipo'no'    o'-ic  f^  P'OvkI^c!  M'vh  •  to 

(4)  p«r»orn  *^o*«  OfMf  coiTip«<Tnt>Of<   " 
'•Ution  to  tl*  txjri  ^ixuistl  of  m^iUM.* 

'X)'    niJuCUl  C(X'ip«»n»4tio<i  wfucn  ««KHO 
'(•ovmkW*  sikK  /ifBrt  fo  '»»•  vvx:!^ 

■•lfHi«f^   '•«•^■  If   ifi^f 'Mf'i  jii1 

B   Specific  Initructlont 

'•'   1"*     '.  ;    ■'><  :.j»1^  «!'y    '■i!'»m),jJ     '■,<.]<• 

'■"*"•0*'^'''p  "nr(»rv   ,  -(■(".i  pd,'ii#Mtv 

■  )(    J     ii/>!^,i(  '  ,<i^ms.«,  "■<!•   s  '.•'.,.'»-<: 'r '.«• 

<"<'U'>T'^N   i'  "■•■  ."*'■  iX  Q««('«'.    I'    I  Wj'j   •  e 

Mf  ■  tr>e  ■••''-.^ ■'■.:■  ^(^    I'lrs    /  "^-   -  ii^r-  4.  \ 


»n«  OUr   n  t^•  Of  0*r  of  co»T>p«n»«t]0'~ 

'»c««v«d  lUrting  •ttn  th«  Tiott  Ngniy 

Column  (b).  *!"  tN  -^ult  0*  f^tt'^G  ^ 
coKxnn  (b)   I'  tr  I'yj.vOo*!  >«  '<Tt»d  ■f' 
.oiu'^'^fi}   ;'^«  E  N  to  &•  •r'T«f»C)  in  CCXj" - 

b;  i.'^o^ic!  ;>•  '"^  E  N  0*  t"^  fxjiviOo*  I 

f'tXoy*' 

Cotwmn  (c)   faftu-^D*   tr^O'Cy** 

•■  jtt»«  •<tOoP!    irtcwT^y    etc 

CoJumn  (d)   f-  o<  tur^o**  •'^y*oy««   ir*  p 
P'H«0»rt    j'^io''  P'esOef^t   et: 

Co4umnt(«)»n4(n 

-V  :.,<J«  tti«  pur  i  l^Jf^  3'  •Tux.nti  o< 
cor"o*'njtior  •of  wfv'c**  3«iC  dufTj  'le 
^••'  to  a  mast»<  "<jit  o  103  12  lE  t'-jsf** 

i'lCj  tC  parvjni  p»Ov>r  ng  i*rv<M  (o  tn« 

'T^.aitt' t'uit  0'  ;0  3  .^'  E    •  lucn 

COrrtp«r»utlOr  n  not  iuDt'irfWj  •'O'^  t"^* 

grow  inco<T>«  <>«  th«  rn»»(»f  tfuJt  w  103  12 

f  'f  d«te"Tiining  t^e  -T«t  ^nv«jt''i«ol  ggi" 

J'  -OlS!    ArnOi^f^tS  0*  comperivjtior 

d«t*<m<n>ng  th«  n«<  rf>v*MmefX  g».f>  t  en 
■oMj  0*  t^«  Tyitte'  t'jst  o«  10  3  ;2  l£  mus.' 
b«  'etxirtad  as  pafl  o*  t^p  'epol  of  (t^ 
"laste' '"jtt  Of  103  12  it  f't^C  wf^  OOl 
lorturt*  ftrofemg*  co'^'^rssions  ex  'pes 

iciy   '  f^  t)'0»e<  i\  gra'-tfOI  i<xn»  Uncrr'tor 

%f^  2S  CF »  2*)  10  3  21   odra«'ap^  fd) 
'r^ja'fl'^g  "diwetor"!  I'xHxlc*'  ot^e' 
rornmrssKxn  and  ♦^♦s  or   pv^^'nT^f'i 
<»fi«tt»r  cx  not  tfiey  a'e  capila<..fe<3  as 

'^««>st"i«>r-t  ;n-5t\ 

Co4umn  (g)   P  'oc  t^^e    ^t  t*io»i   vpw  •  "* 

.Kl#  'f^a!  r>e\t  (lev  "0^^  f^e  na'u'P  of 

■j'^Cw"     '  "x)'*"  tian  on*  i^rvK  e  was 


Cod«  S«rvic« 

11  A.  •  ,a!  d 

;  t  A.;-"^-'  st'<i'..K' 

.4  H-  >*>",)jir  ' '»*  utale) 


«  »•  - 


15  Bfo*i«fif»(»toc«  Bofxti 
commod'tf**) 

16  Cor'txrftng  taOuHttig  ADP  rtc 
;■'         ConjufTirn(f«ri«r»:) 

18  CviJtodia' (»«curties) 

19  liuraoca  agerts  a'xJ  S'oneT 

20  iny«»trr>*nt  advisory 

21  invesfnant  marng*«T>^nt 

22  Lega' 

23  P' "t'r\g  a'>a  Cup 'ta' Tg 

24  "ecD'Okeepi'^g 

25  Trijjte*  l-rxJiviOuJ,; 

26  T'ust»«  (cofpofata) 

2  7        P«o»<Ki  insurance  aovs*' 

28        Vaiuatoo  ierv>cei  (appraisals 
ass«t  yaiuatKx^s  etc  j 

^        inv^Strr^efit  evaiuationj 

99       Ot^ef  {sp*C'<y) 

Pari  III  ln«truction». — 
Termination  Information 

i  ipiaifi  ttie  reasor  fof  t^«  cfiangr  n 
appointrnent  aod  pfovKJe  tn* '-^''le  EiN 
posilxxi   scHrns  and  telepf>on«  number  of 
ir>e  p«f»on<s)  iistad  m  item  280  of  Form 
bbOO  >»tio««  appwntment  has  bee<i 
•ermtrvated  Li^t  t^em  in  the  ordef  of  tfie 
tx)iM  w'litf'  are  ct>echec!  m  item  280    i  e  , 
ai  f  o^-^'aits  first   enrolleO  actuaries  oe«t, 
e'r   i-xiule  n  f^is  eipianatic^  a  Oescnption 
c*  »'f  a'Sdg'pement  for  <»•^lc^  "tem  28e  of 
♦►le  For""  550C  IS  maii<eO  ■>'es  '  even  f  t'^e 
J.iagfeenient  was  resotveO  p'kx  to  tfi« 
•f'-^.-^.Atior   I*  ar  ndivOua  is  "steO  tne 
F  N  to  D*  er^te'eo  shouic  c*  t^e  [  iN  c'  tie 
'><1'y>0uai  S  en-ip*cyer 

AOOitKX'ai  ScfieOutrs  C  'Pr>r~  "iSOC)  may 
r*  ^s<^3    '  'leeOtHj  to  is;  aOCitionai 


»i  ^imi^wrtr*)  i«««>Ml'«r>/« 


UMI 


Fedsral  Rvgister  /  Vol'.  54.  No.  3»  /  Wednesday.  March  1.  1969  /  Notices 


8703 


SCHEDULE  P 
(Form  5500) 

0»O»r"'i«m  o*  t1«  ''»»«jr> 
i'-!»'n»i  R»v«r>u4  Sar.ict 


Annual  Rttiun  of  Fktudary 
of  Employee  Deaeftt  Tnst 

^  m«  M  an  att*chm«nt  to  Form  5500.  UOOX.  5900-R.  or  UQOU. 
»  ff  M*»  »»pafwofli  Raductten  WoHca,  »—  pt«  »  of «*>•  fom»  WOO  ln»truct<ow». 


OM*"",,  .2;C-0C;« 


88 


Fo'  trust  ca«n<}ar  yev  l38Sar  (itcal  »«ar  bdfnning 


la  Name  of  trustac  or  custodian 


i 

*       b  Address  (numt)e'  and  streetl 


laaa.  and  anding 


19 


J 


I     c   City  Of  town,  slate,  and  ZIP  cod» 


2     Name  of  trust 


3     N«m«  of  plan  if  different  from  name  of  trust 


4    Have  you  fumithad  ttie  pariKipatMii  amptoyea  bar>«frt  plan($)  with  the  trutt  financial  information  required  to  be 

reporte<3bythaaJ8n(i)?  ...        C  Ta*  G  Wa 


8     Enter  the  plan  sponsor's  employer  identification  number  as  shown  on  the  fOrm  to  which 
this  schedule  is  attathed    ^| 


UnOar  paoaiim  of  panur^  i< 


I  ewt  I  iwv*  «ttmin*a«M  (cnMuM.  and  to  tr<t  Mst  ilm,  »nnni«ag»  »no  Imwf  it  a  trua  con«ct.  ano  compaatt 


OM.  ► 


9lgnatar*«MMiMiBnr 


Instructions 

(Section  references  are  to  the  Internal  Revenue  Code  ) 

A.  Purpose  of  Form 

You  rnay  use  this  schedule  to  satisfy  the  requirements 
under  section  6033(a)  fo«  an  annual  inforniation  return 
from  every  section  40 l(aj  organization  exempt  from  tax 
under  section  501(a) 

The  filing  of  this  form  will  also  start  the  njnning  of  the 
statute  of  limitations  under  section  6501(a)  for  any  tftist 
described  in  section  401(a)  vithich  is  e«mjjt  from  tax  under 
section  501(a) 

B.  Who  May  Rla 

( 1 )  Every  trustee  o* a  frust  descrrtwd  in  section  40Ua) 
which  was  crealadas  part  ol  an  employee  benefit  plan. 

(2)  Every  custodian  of  a  custodial  account  descnbetf  in 
section  40 1(f) 

C.  How  To  nia 

File  Schedule  P  (form  5500)  fortfie  trust  year  ending  witft 
or  within  any  participatmj  plan's  plan  year  as  an 
attachment  to  ttte  Form  5500.  5500^0.  5500-R,  or  5500EZ 
filed  by  the  plan  for  that  plan  year 

Schedule  P  (Form  55(X))  may  be  file<3  only  as  an 
attachment  to  a  Form  6500.  5500-C,  5500  R,  or  5500EZ 
A  separately  tiled  Schedule  P  (Form  5500)  will  not  be 
accepted. 


If  the  trust  or  custodialiaccount  is  used  by  more  than  one 
plan. file  only  one  Schedule  P  (Form  5500)  It  must  be  filed 
as  an  attachment  to  one  of  the  participating  plan  s 
retunns/reports  If  a  plan  uses  more  than  one  trust  or 
custodial  account  for  its  funds,  file  one  Schedule  P  (Form 
5500)  for  eachtrust  or  custodial  account 

D.  S%nature 

The  fiduciary  (trustee  or  custodian)  must  sign  this 
schedule.  If  there  is  more  than  one  fiduciary,  one  of  them. 
aatflooaeii  by  tha  others,  may  sign . 

E.  OdMT  RafeuTM  aa4  Forms  Tftat  May  la  Ra^Mirtd 

II)  F«nN  990-T. — For  trusts  descritjcrt  in  section  401  <  a),  a 
tax  « imposed  on  mcotne  denved  from  business  tt^at  is 
iiriFelated  to  the  purpose  for  which^  ttie  trust  recetved  a  ta» 
exemption.  Report  such  income  and  tax  ort  Fann 990-T, 
Exempt  GinMitfattgi  Business  Income  Tax  Return  (See 
sections  511  through  514  and  related  regulations  ) 
C2)  Forms  W-2P  and  1099-R.— If  you  made  payments  or 
distrrtjotionstoiftdfvidual  beneficiaries  of  a  plan,  report 
these  payments  on  Forms  W-2P  or  1099R  (See  sect'ons 
6041  afid6047  and  retated  regulations  ) 
(3)  Forms  941  or  941E. — If  you  made  payments  of 
distnbutions  toindividuait)eneftciaries  of  a  plan  you  a^e 
required  to  withhold  income  tax  from  those  payments 
unless  the  payee  elects  not  to  have  the  tax  withheld  Report 
this  withholding  on  Form  941  or  94 IE  (See  Forms  941  or 
941E  and  Circular  E,  Publication  15  ) 


Scheeula  P  (form  5500)  t»U 
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SCHEDULE  SSA 
(Form  5500) 


Annual  R«<istratlon  SUt«m«nt  Identifying  Separated 
Participants  With  Deferred  Vetted  Benefits 

17(a)  ••  dM  ffiinl  Hi  I  w  C««* 
I  la  fwm  IMO.  »MO-C  ar  MOO^ 

I  Act  MaMaa.  laa  »a«i  1  a«  MM  iM^iKni  tor  rana  »M0  m  »M»4X 


oanNs  ::;ooct6 


"fli88 


TlMi  rana  I*  MOT 
Opaalal 


JjiM.  and  •«<>nt 


19 


to  Mirf  ter  Mdt  atan  y«Mr 
if«tf  fey  tlM  plan.  Bm  iMtr 


la    Namao«teon»or(a»njiio»w<<'or»»io#aaoipio»a»p«an) 


Ik    Scewaor  t  wwoioyat  <a<«iliLHiun  wuwaar 


AddraM  {iMjiptm  and  ftra«t) 


Cxy  or  town  fUta  and  Z)f>  coda 


Ic    It  tfm  •  piao  to 

ona     amptoyar 

wntrtbota*'  L_i  Taa    U 


ta    Nwna  o<  plan  a*n««atrator  (i«  otttw  ttwo  loonaor) 


I  amplavar  dantAcsOon  no 


Addraai  (numbar  and  «tra*() 


City  or  tovn.  «tata.  and  ZIP  coda 


la    NamaofpUn 


4     Hawajreu 


numbor     ^ 


p^ticipan<  o<  N»  or  har  (Marrad  banaW^ 


Yaa 


I    Stff-^atad  partic»ar>a «wB<  tMarradytad  bana^Hi (rf  addibonal  tpaca  *  r^qmrad.  mm *w»nictww.  •¥»»»  To Faa*): 


<M 


"«" 


tS. 


I  N9    a  w^^^^»"WH 


H  Oyttowai  (<—  S»»cWc  IwttrMctt—  •) 


PBrtKjp^tfc  »«« i>a«aiiad  vaatad  banaMs  atfw  ««rt  pr«««ouBtv  raporlad  on  SctwAjta  SSA  (Form 


•     Uaa  ttw  aa«n  to  raport  (1)  _ . , ^     ^    ^ -. 

iiOO)  and  oho  rw«a  facawad  part  orH  o«  lt»a»  vaatad  bana«li  or  •♦»  hw*  torlaHad  tt»w  tttnmUti  «»unn|tha  pton  yaar  H»  whKh  tNs 
I  (M)  to  datala  partwpXi  arronaoyi>y  raportad  on  •  prw  Scfiaduta  SSA  (form  SMO) 

ffwy  ftaw  rtc9>ma  part  ot  Omr  omtKl  tmwfitt.  mutt  atao  tm  mponmi  m  nam  5  abo^ 


^^f^  ipa<id  Artatf  vv  Cfi0  4bmi, 


IM 


«•» 


■<*> — r 


(« 


T.a««» 
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General  Instructions 


'^2 


t  ryp0  or  pnrti  ttl  mtormation  ana 
tuOmit  ar^nml  copy  arxy 

Wka  Muat  Fla.— Tha  plHt  adawiimor  muat 
fita  tha  form  tar  any  ptM  law  tor  affach  • 


I  To  Rapan  a ! 

MialTana.— FHaH*! 
al  Kama.  If  yau  i 
cop«i  a«  SchaduM  SSA.  I 
3.  5.  and  6  of  ma  aodWonal  copiw 
A  martwwa  aanaratad  cowoutar  hiting  » 

I  Sand 6  may  ba 
MdmiRad  in  kau  of  cowptating  rtamt  5  and  6  on 


tha  mtarmaben  raquaad  m  itama ! 


ma  tctwdula  Comptala  rtama  1  mrau^  4  on 
Scttaduta  SSA  and  annr  m  itamt  5  and  6  a 
iwamani  mat  a  hn  a  atlaciiad  On  aach  pagi  of 
tha  campular  M.  antar  irm  nama  of  ma  ipenaor. 
ma  DN.  ma  plan  nama.  and  ma  plan  numdar 
Tha  tat  mual  ba  «  ma  lama  formal  at  ilamt  3 
and  6. 

Ma«  Ta  F«a. — r*m  m  an  attachmant  to  Form 
5500,  SSOCK:.  or  550O« 

INMaTaMapartaS 
htfanaral.  Ihrai 
aaaafc)«rii  itiAmoK  a  participant'muti  ba 
rapartad  on  ScnadiM  SSA  if 

(1)  Tha  particcax  wparataa  from  tarvK* 
coiwiad  by  ma  pian  m  a  plan  yaar.  and 

(2)  T>Mpartiaaant«antibadtoada*arrad 


Tha  Mparatad  part  ■  paat  muM  ba  raportad  no 
Mar  than  en  ma  Sdiaduia  f  ' 


I  SSA  fUad  tar  Ota  plan 


accurrad  Tha  partK»ant  may  ba  ropertid  aarlior 
0  0  .  en  Bia  Sctiaduta  SSA  Wad  for  tha  ptwi  yaar 
■^  artach  aaparatnn  eocurrad)-  Onoa  aaparatad 
Baftnaana  ha«a  baan  raportad  en  a  Schaduta 
SSA  may  MwuM  not  ba  raportad  on  a  MbaaquefN 
yaar-iSchadutaSSA. 


.  a  participant  a  not  raawrad  to  ba 
raportad  on  Schoduta  SSA  If .  botara  tha  date  tha 
Scheduta  SSA  a  reqwred  to  ba  Med  (ndudmi 
any  adannen  ol  bme  for  filmO.  the  pertKipwH 
(1)    KpaidtomaoraNofthadatarradvastad 


(Z)    Watumt  to  larvica  co»oiad  by  the  plan. 

or 

(3)    For1ema«o«  the  delarrad  seated 


ipartKipant 
iScftaduiaS! 


r  (i.e.,  on 
I  SSA  Mad  tor  lf«e  plan  year  m  ahch 
ne  or  we  teparnad  frotn  lervtca  or  completBd 
the  hr*t  ona  year  break  in  lervica). 

Hoaavor.  •  partapani  •  not  requwad  to  be 
reported  on  Schoduta  SSA  If .  botara  the  date  tha 
SchodiM  SSA  a  raawrad  to  be  Mad  (mdudwig 
any  artini  in  of  t»ne  tor  fiano,  the  partiapant: 

(I)    ti  pari  tome  or  all  of  the  deferred  vested 


\ala»'yurt  I  Haclara  Wl  i  ><•»»  maimmmO  trw  raport  »«d  tn  m»  Omt  o<  iwy 


■ndbalHf  «■  true,  carract  and  complaaa 


(2)    Accmoi  addmwiai  fat»aniam  banafiti 
unoer  ti«e  pien.  or 


(3)    Forfaits  >H  of  tha  dafarrad  vested 
rvtifVfTi#rit  bsnvfft 
raaaaflim  af  ^ayaiawt  o«  BanafRa.— As 
naicnbad  above  m  "Whan  To  Report  a  Saparatad 
Particioant  '  a  participant  a  not  raqutrad  to  ba 
raportad  on  Scheduta  SSA  if.  batara  the  data  ttia 
Scheduta  SSA  a  raqutrad  to  be  filed,  tome  of  tha 
dafarrad  veatad  benefit  to  which  the  perbopant 
a  enoiMd  a  paid  to  the  partKipant  If  paymam  of 
the  deferred  Mated  benefit  ceases  bafort  all  of 
the  benefit  a  part  to  me  pertKipant  the  banafil 
to  Mhich  tha  particioant  ramams  entitled  mtot  ba 
raportad  on  the  Scheduta  SSA  fitad  lor  the  pien 
yeer  foHowmc  the  last  plan  year  withm  tnhich  any 
of  the  benefit  urns  poMi  to  the  partiopent. 
>lwe»ar,  a  pertiapant  a  not  reqwred  to  be 
reported  on  Scheduta  SSA  on  account  of  a 
ceeaanon  of  payment  of  benefits  if ,  before  ttta 
deto  the  scheduta  a  raqutrad  to  be  fitad 
(mdudmg  any  extension  of  time  for  fihnf),  the 
pertKipent; 

(1)  Returns  to  sannceco«arad  by  the  pien, 

(2)  Accrues  additienalretiremantbanafHs 
under  the  plan,  or 

(3)  Fortaiti  the  rememing  benefit 

laaeiaMiii  af  a  Ita  aipH»e<  Ciapliria.—  The 

deferred  vetted  benefit  reported  on  the  current 
Schoduta  SSA  for  a  r»amptoyad  employoe  who  a 
again  aapaiated  from  tennce  muat  induda  only 
ttta  benefit  not  prtwously  reported  in  or  for  pnor 
yaai*.  Generalty.  the  benefit  to  be  thoam  on  the 
current  filing  ««  be  the  benefit  earned  dunrtg  the 


c  A  panB<0"fwr  te  aaaeaaad // ScftadM* 
SSA  ^orm  5300;  (*  not  pmaiy  fitad 

Specific  Instructions 

4.  Check  "Yea"  if  you  hoM  canipltad  «Mth  the 
raqwraments  of  Code  tection  6057(e).  The 
notification  to  each  partiapenl  muet  nckide  the 
mformattan  tat  forth  on  thta  icheduta  and  the 
information  with  raapect  to  any  cantnbutions 
made  by  the  partKipant  and  not  withdrawn  by  the 
end  of  the  pien  year.  Any  benefiti  that  are 
forteitiOta  If  the  partiapant  dwi  before  a  ccrtawi 
deto  must  be  shown  on  ttta  ttatoment 

S<a>.  Please  be  careful  to  antar  the  aaact  social 
security  number  of  each  paftwpant  keted 

H  the  partK»ant  ■  a  foreyi  nabonel  empfoyad 
oiAsrie  of  the  Unrted  Statas  who  doet  not  have  a 
tooal  tacunty  numoer,  enter  ttw  pertKipents 


><»>.  Enter  each  partKipawrs  name  eacttyaa  It 
appaen  on  the  partKtaent*s  tooal  security  card 
or  the  employer's  peyrod  records  for  purgoeet  of 
reportwg  to  the  Soctai  Security  Adnantitiwi. 

McV  From  the  foPowmg  kat.  select  the  cade  that 
daecrtoea  tiw  type  of  annuity  that  wdl  be  provided 
for  the  pertiopent  The  type  of  annuity  to  be 
eraerad  •  the  type  that  normally  accrues  under 
the  plan  at  the  tane  of  the  partiapent  t 
tepantion  from  service  covered  by  the  pian  (or 
for  a  plan  to  wtMch  mora  than  one  emptoyar 
contribwtaa  al  the  bme  ttw  portiapaiil  incurs  the 
tecawd  consecutiita  oni  year  breek  m  service 
under  ttw  plan) 

A  Asmgtasum 

I  Annuity  payabta  over  fixed  number  of  years 

C  Utaannuity 

0  Uta  annuity  with  period  certain 

C  Cash  refund  irfa  annuity 

r   Modrfwd  cash  refund  kfe  annuity 

Q  Jomt  and  last  survivor  hte  annuity 

M  Other 


Vd).  From  tha  fol»o««nt  tut.  satact  tha  coda  that 
OHcnbas  tha  benefit  cwyrriarrt  frequency  oorw^  a 


A  Lumpsum 

■  Annuaity 

C  SamannuaPy 

0  Quartarty 

C  Monthly 

M  Other 

H*\  For  a  defined  benefit  plan,  antar  tha 
amount  of  the  panodK  peymanl  that « 
pertiopent  would  normauy  ba  anbOad  to  racama 
under  5(c),  commaiiuin  at  nomwl  rebrement 
agi  However,  if  It  IS  more  axpadwnt  to  show  the 
amount  of  panodK  peyment  the  pertiapent 
would  ba  antMad  to  racana  at  aeity  rattremant 
data,  enter  ttwt  amount 

^ar  a  piBa  ta  wwcaiaarv  itittt^tto  t 
emtrtbtHm,  if  the  amount  of  the  penodK' 
payment  cannot  be  accuralaty  datermned 
baeauae  tha  plan  apmmstratar  does  nol  mMniam 
comptato  recards  of  covered  serwce.  eniw  wi 
estanatad  amount  and  add  the  tatter  X' »> 
cetumn  5<c)  w  addRiento  the  annwty  coda  to 
■  Ideate  ttwt  it  a  en  aetimato.  H ,  from  records 
mawtamadbythaptanadaaniibatMi.itttiwet 

'"'111 iit^ntinarniapertiriiwKaeimaU 

to  any  deferred  veetod  benefit,  but  tlwia  • 
reeeon  to  bebeiw  he  or  the  may  be  eimged.  Wave 
column  5(e)  Maak  and  extar  -"Y"  M  rabarwi  9(c) 
ai  addiUon  to  Itw  ennwiy  coda. 

9<1V  For  a  doMnad  oomrftuHon  ptan.  If  0w  ptoi 
aiataa  mat  a  parttoipanf  t  sfwra  af  gw  fund  «• 
ba  deiermmed  on  the  beaa  of  I 
number  of  unUt  oadMd  to  the  I 

H.  under  ttw  ptan.  pwttbpaltan  m 
on  the  bead  of  ifwroa  of  stack  af  ttw  < 
enter  ttw  numPei  of  ttierea 
"S"  to  mdicato  tlwrM.  A  m 
"S"  «wl  be  awaipietoU  to  meen  uwtt. 
9<g>.  For  dafined  canlhbuti 
iwlue  of  ttw  partnperrt  account  at  the  bme  of 


C  If ,  after  a  partiapant  has  been 
Scheduta  SSA.  ttw  pert  •  pent 

(I)    apartsonrweralolttw 


(2)    tartaNsal  of  ttw  deferred  vaitad 


the  plan  admauttrator  may,  at  Us  oplwn. 
ttwt  tfw  partiaparN's  deterred  vasiBd  benefit  be 
deletad  from  Sooal  Security  AdmaiwtrBtnn's 
records.  Informolwn  raportad  at  aam  6,  columrw 
(a)  through  (g),  a  to  be  the  eaact  itermatwn 
pravwutly  reported  on  Scheduta  SSA  lor  the 
pertiapant 

If  thw  option  a  choaan  becauaa  ttw  pertiapent 
IS  pari  some  of  the  deterred  veatad  banoM.  the 
reporting  requirements  described  w\ '  'Caatabon 
of  Payment  of  Benefits"  aixhw  apply  if  pa^^iwnt 
of  the  benefit  ceases  before  aPot  the  benefit  a 
pari  to  tfw  perTiripent 

Also,  if  a  parson  ««s  erroneously  raportad  on  • 
pnor  Sctwduta  SSA.  use  item  6  to  aewti  tha 
informatwn  from  Social  Security  Aommsiratwn  s 


SIgiatMra. — This  form  must  ba  s«nad  by  tha 
plan  admmwtrator  if  mora  trwn  one  Scheduta 
SSA  a  filed  lor  one  plan,  only  pegs  one  shouri  be 
svwd. 
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DCPARTytNT  OF  EDUCATION 

Oftlc«  of  El«m«ntary  and  Secondary 
Education 

34  CFR  Partt  78.  77,  »nd  2M 

F*<l«rsl.  Stata,  and  Local  Partnarahlp 
tor  Educational  Improvamant 


aocncy:  I)«- 
actiom:  \  ; 


r  t  ...,..>  f 


i'  K.liH  (itton. 


'!' 


iHinaktnj 


tUMMAHV:    I  h<-  S.-:  ;.".,:  v   ps^ipoatftO 

i>«<ti;f  D-xulAtioni  m  Hart  2M  to 
iniplrmfiii  ihf  projjram  entitlad 
Ki'dtT  i!   S' ,'.■    I mJ  Local  Partnership 

f<ir  ^.(!;l    r      '  li  Improvement    in 
I  ,h  i('t'-!  J     '  I  itU>  I  (if  the  Elemenldry 
find  S«N        '  r  \  1   1  .    rion  Act  of  1965.  a» 
iinifii  li'l    I"    s  ,:•  l;:  i:ti  replaces 
(Ih.ipliT  J  o!  "  -■  I  ,!^:  ,itlon 
("iinsdluld*:  ir.    r  .i  I  ;":prii\  pment  Ai.t  of 
I'tHl    The  Si-i  ■>■■  ir\  -4;H.i  [irnposes  to 
nidkt"  1  ••ri.i  ■!  J"!'.   IK  lilt    if  !ht' 
Kilui  rt  I ).'!'.  i  )>';Mr  ^i'imU  (  .frie>rni 
Adnii:.:t'    r  .  ••  Ki-«ulrtti.)ni  (KIXIAR) 
fipplii  rthlf  I..  :r:i'H«'  propuiied 
rt-milrttionn  Ai  i  i)rdin){ly,  the  Secretary 
prnpi)s«>s  h    :'  ,l^  .■  (  Dnfiirminjj  chMnj^ei  tu 
Hfvfr.);  Hi-i  '    •(  t    ;i  PHrln  ^"6  and  7"* 
OATIS:  (^imments  nrin!  br  rt'i  rived  on 
iir  before  M.r,  1    I'WM 
AOOMISMt:  Al!  '  oimiT.iH  conceminx 
ihfHf  propoHcil  rfi^ij^itionii  should  be 
rtddressed  to  A!,.  .  i  (    tm   ()ire(  tor, 
S<:hool  improv.-r  en!  I'riiijrHnii.  Office  of 
Kli-nieiitHrs    i     !  s,-.    iniHry  KtlucHtiaa. 

r  S    Dfp.ir'.'r';'     ;  f  F.I  ii  (llliitl.  ■WHl 
M.irvl.ind  Avenue  SU     M.ill  Slop  BJ-ia 
W'lishinxlon   IK'  ZOJiVJ. 

A  copy  of  finy  (  omments  that  concern 
infnrmrttii>n  i  olltv  tion  renuirements 
should  rtli»i  be  sent  to  tl«e  Offire  of 
Mnnfiyi-mrn'    i"  I  H  .i|.<ft  ,il  the  <uidrwss 
listed  m  th»'  1'  i;>i-'vs  I'k  Kfilui  tion  Ai  i 
section  of  this  prffimhip 

Fon  puMTHER  iNFonauncM  contact: 

7ullii   1    nil",    1 ),  V  :s;,>;i  .if  Kormul,! 
(.runts   S<h.»<>l  lm(>rnvnienl  Prof  rums 
(Hfiif    "I  FJeiiietitjiry  snil  S«x>nd«ry 
F.dui  (llion    I!  S    I)i';    { '  ':tii"'  '     .f 
K»lu(  Hlion.  411)  M.i:\:  iri.l  AvrinM.  SW 
iRo.ini  ^IH4i|    V\  ^•i'y■.^.^'.,n.  l)( :  Z0Z02. 

BUmjMCNTAHY  INrORMATION:  Un  April 
2H,  19H«.  the  President  signed  into  law 
the  Augustus  y   Hawkins  Kotiert  T 
Stafford  Klcmeiilary  and  Sei  ondary 
S(  hnol  Impruvenient  Amendnients  of 
!*«.  Put)   L   llJO-^y  Title  I  of  that  act 
amends  the  Elementary  and  Secondary 
Kducaiion  Act  of  ISWVi  (hlSKAj  to  include 
a  numlicr  of  new  and  reauthorized 
Kederal  edui  aiion  programs   (Chapter  2 
of  rillf  I  of  the  F.SKA   enlilU'd     hfdcral. 
Slate   and  Local  Partnership  for 
Kilui  alional  Imprnvcmeni.  '  reuuthortzes 


(.hapter  2  of  th*  Enfucalion 
l.tinsnlidalinn  and  Improvement  Act  of 

t«n  ft:iai 

(Chapter  2  of  the  FX'IA  ( onsolida^ad 
over  forty  Kederiil  education  programs 
into  a  single  authorization  of  graats  to 
States  for  the  same  purposes  as  tha 
«nteced»'nt  programs  hut  to  \>f  uaed  m 
accordance  with  the  educational  n»T*d« 
and  pnonties  of  State  and  lo(  al 
educational  agencies  as  determined  by 
those  agent  ;es   State  educational 
agencies  (SHAsj  have  the  basic 
responsibility  for  the  administratitin  of 
Chapter  2  funds  Responsibility  for  the 
design  and  implementation  of  Cikaplar  2 
programs,  however,  rests  mainly  with 
loi  al  educational  agencies  (IJlAal. 
S(  tiool  superintendents  and  princi^ls. 
ami  i  '.:\'^H'■•"'"^  tcai  hers  arid  nrpportinj 
p»'rsii!;:i.- 

In  rea.jihorizing  Chapter  2.  Ccaigrest 
recognized  that  the  prtjgram  "haa  been 
Successful  in  achieving  the  goals  trf 
increasing  local  flexdulity  redudnR 
administrative  burden,  providinf 
services  for  private  school  atud«jta. 
encouraging  innovation,  anA 
I  ontrtbuting  to  the  improvement  of 
elementary  and  secondary  education 
proiytms'iuUSC  291 II a |   As  a  reaalt 
(ongress  retained  the  basic  frHraewrrrk 
of  (IhapttT  2.  which  places 
del  isionmaking  at  the  State  and  local 
levels  At  the  saake  time,  howevar. 
CoQj^esa  reaporJed  to  critu  tsm  tfiat 
C^hapter  2  was  unfocused,  prov  idad 
tiisiiflK.ient  ac^:ountability.  and 
■(XDPtuiifea  reaiUtail  in  funils  beii«g  ua«d 
fur  gtfiu:rdJ  oduc^tion  purposes 
.•Xcoiixluigly,  Counress  sought  to  make 
Chapter  2  "a  bplitT  vchu  le  for  schooi 
improvemenl  bv  ret  asting  the  uses  of 
funds  in  general  liTms.  but  with  an 
identifiable  ihcme  of  improving  quabty 
an<i  prtunorirrg  mniivation      UK   RepI 
U6,  lOUth  Umv|.,  lit  Sess   bO  |1^H') 
Specirically  Congress  identified  six 
bnwid  p\ir[>rmr«  fr»r  which  Chapter  2 
fumls  mual  now  b«  targeted  pr^igranu 
for  a  I  risk  students,  progr.^ms  to  acquire 
and  use  instructional  materials  to 
imprme  the  quality  of  instructioo. 
innovative  programs  for  schoolwide 
improvf-ments.  mriuding  effei  tire 
schools  programs,  programs  of  rrainnif 
and  professumal  development,  prognuna 
to  enhance  personal  excellence  of 
students  and  s'udcnt  ai  hievement  and 
other  innovative  projects  to  enh^aace  the 
educational  program  and  climata  of  the 
school  Among  these  areas,  howerer. 
Statp  and  lot  al  educational  agerxaea 
retain  the  flexibility  to  decide  how  lo 
use  their  Chapter  2  funds. 


imary  of  Significant  Changes 

jlting  from  Reauthonzation 

AAocation  of  Chapter  2  Furtds  lo  LEAa 

Section  298.7  of  the  proposed 

iations  implements  a  number  of 
changes  contained  in  section  1512  of 
Chapter  2  concerning  how  Chapter  2 
KhuIs  are  to  be  allocated  to  LKAs   First, 
an  SiiA  must  ctilculate  relative 
earoOaients  on  the  basis  of  the  total 
maaber  of  children  enrolled  (for  the 
r»acal  year  preceding  the  fisc  al  year  in 
which  the  calculation  is  madcl  in  public 
schools  and  in  private,  nonprofit  schools 
that  desire  that  their  students 
perlicinate  in  Chapter  2  programs 
Second,  an  SF..^  may  provide  adjusted 
altocatMins  for  high-cost  children  only  to 
tbose  LFJVs  that  serve  the  greatest 
n«eril)er8  or  prcentages  of  those  children. 
TVa  S^■L^  may  determine,  however, 
which  [SJKb  qualify  for  atl|usted 
aBocations  Third,  an  SFIA  may  only  use 
the  three  cntena  specified  in  section 
1512(b|(211Al  to  adjust  its  allocations: 
(^likiren  living  in  areas  with  high 
cantentrations  of  low-income  families; 
cMdren  from  low-income  families:  and 
children  living  in  sparsely  populated 
areas  The  SF.A  may  decide,  however, 
how  these  cntena  are  defined  and 
wtich  cntena  to  use  The  S^•L^  may 
seiect  one  or  more  of  the  criteria  In 
addition,  the  SFJ\  may  continue  to 
determine  what  percentage  of  funds  is  to 
b«  aiktcaled  on  an  adjusted  tiasis  In  its 
applicatKin  to  the  Secretary,  the  SFJ\ 
must  incKide  a  description  of  how  it 
adjusted  its  formula.  The  Secretary 
approves  the  SUA  s  cntena  if  the 
cntpria  are  reasonably  calculated  to 
produce  nn  adjusted  allocation  that 
reflei  ts  the  relative  needs  within  the 
LEAs  in  the  Stale. 

Tergeled  .^8sistance  Programs 

S«'i  'ion  2>*H  12  of  the  proposed 
rrjfiii.iMons  implements  section  1531  of 
C>wip''T  2.  which  describes  six  bro.id 
categ'irics  of  programs  for  which 
Chapter  2  funds  may  be  used  In 
reauthorizing  Chapter  2.  Congress  was 
onni  enied  that  Chapter  2  funds  not  be 
conaidemi  part  of  the  general  revenue 
of  an  Li^A  or  SF.A  but.  rather,  fie  used  to 
address  apecific  necd.s  that  are  unmet 
by  Stale  and  local  expenditures  As  a 
reaiilt.  Congress  sought  to  enhance  the 
effectiveness  of  Chapter  2  funds  by 
targeting  the  use  of  those  funds  As  the 
Senate  Report  states,   'a  more  targeted 
definition  of  permissible  use  of  funds 
under  Chapter  2  will  make  clear  that  the 
foals  of  Chapter  2  should  be  consistent 
with  the  traditional  federal  role  in 
edacBlMK  that  of  protecting 

.ed  populations  and  addressing 
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national  priorities,  including  reform  and 
improvement."  S.  Rept.  222, 100th  Cong., 
Ist  Sesi.  25  (1987).  Within  the  broad 
categories  specified  in  section  1531. 
however.  SEAs  and  LEAs  still  have 
considerable  flexibility  in  deciding  what 
programs  would  best  address  their 
specific  educational  needs  and 
priorities. 

Consistent  with  section  1531  of  the 
Act.  S  298.12(a)  inquires  that  Chapter  2 
funds  be  used  for  targeted  assistance 
programs.  At  both  the  State  and  local 
levels,  these  programs  must  be  planned 
in  advance.  At  the  Slate  level,  for 
example,  a  State's  applications  must 
contain  the  planned  allocation  of  funds 
reserved  for  the  State's  use  among  the 
targeted  assistance  programs  and  must 
describe  the  "programs,  projects,  and 
activities  which  are  designed  to  carry 
out  such  targeted  assistance,  together 
with  the  reasons  for  the  selection  of 
such  programs,  projects,  and  activities." 
The  State  advisory  committee  must 
review  the  State's  proposed  use  of 
funds.  An  LEA  must  include  similar 
information  in  its  Chapter  2  apphcation 
to  the  SEA,  including  a  description  of 
how  its  proposed  use  of  Chapter  2  funds 
will  contribute  to  improving  student 
achievement  or  improving  the  quality  of 
education  for  students.  Moreover,  the 
effectiveness  of  the  targeted  assistance 
programs  must  be  measured  in 
accordance  with  $  298.15. 

Section  298.12(b)  of  the  proposed 
regulations  makes  clear  that,  with  the 
exception  of  using  Chapter  2  funds  to 
purchase  computer  hardware  to  be  used 
for  instructional  purposes,  the  use  of 
Chapter  2  funds  to  purchase  equipment 
as  a  program  in  and  of  itse'f  is  no  longer 
authorized  by  the  Act.  Chapter  2  fimds, 
however,  may  be  used  to  purchase 
equipment  that  is  used  as  a  part  of  a 
targeted  assistance  program. 

Use  of  Funds  by  SEAs 

Section  298.13  of  the  proposed 
regulations  implements  the  provisions  in 
section  1521  of  Chapter  2  concerning 
how  Chapter  2  funds  reserved  for  State 
use  may  be  used  by  SEAs.  As  indicated 
in  i  298.13(a),  section  1521  authorizes 
three  broad  categories  for  using  Chapter 
2  funds:  State  administration  of  Chapter 
2  programs;  assistance  to  LEAs  with 
respect  to  targeted  assistance  under 
section  1531;  and  assistance  to  LEAs 
and  statewide  activities  to  carry  out 
effective  schools  programs  under 
sections  1541-1542.  Chapter  2  activities 
at  the  SEA  level  must  fit  into  one  of 
these  three  categories.  No  longer  are 
"State  strengthening"  activities 
allowable  merely  because  they  were 
previously  authorized  under  Part  B  of 
Title  V  of  the  Elementary  and 


Secondary  Education  Act  of  1965  or 
section  577(5)  of  Chapter  2  of  the  ECL\. 

Section  298.13(b)  contains  two 
limitations  on  an  SEA's  use  of  Chapter  2 
funds.  First,  an  SEA  may  use  no  more 
than  25  percent  of  the  Chapter  2  funds 
reserved  for  State  use  for  administration 
of  Chapter  2  programs.  Second,  an  SEA 
must  use  at  least  20  percent  of  the 
Chapter  2  funds  reserved  for  State  use  in 
any  fiscal  year  for  assistance  to  LEAs 
and  statewide  activities  to  carry  out 
effective  schools  programs,  unless  a 
waiver  is  granted. 

Section  298.14  of  the  proposed 
regulations  implements  the  provisions  in 
sections  1531-1532  of  Chapter  2 
concerning  how  Chapter  2  funds  may  be 
used  by  LEAs.  In  general,  S  298.14 
provides  an  LEA  broad  flexibility  in 
using  Chapter  2  funds  to  support  one  or 
more  of  the  targeted  assistance 
programs  under  S  298.12. 

In  the  case  of  an  LEIA  that  receives 
additional  Chapter  2  funds  based  on  an 
adjusted  allocation  under 
S  298.7(b)(2)(ii),  S  298.14(b)  describes 
two  options  available  to  the  LEA 
regarding  the  use  of  those  funds.  The 
LEA  may  use  those  funds  to  provide 
services  to  children  in  public  and 
private,  nonprofit  schools  in  accordance 
with  the  practice  under  Chapter  2  of  the 
ECIA — that  is,  to  provide  services  from 
the  LEA'S  total  allocation  that  are 
commensurate  with  the  respective 
numbers  of  children  within  the  school 
district  of  the  LEA,  whether  in  public  or 
private,  nonprofit  schools,  without 
regard  to  whether  those  children 
generated  the  additional  funds.  Under 
this  option,  an  LEA  may  not  take  into 
account  the  extent  to  which  children  in 
private  schools  generated  a  portion  of 
the  LEA's  allocation  under 
§  298.7(b)(2)(ii).  Rather,  the  LEA  must 
generally  expend  equal  per  pupil 
amounts  for  services  for  public  and 
private  school  children.  However,  in 
accordance  with  S  298.34(a)(2)(ii),  the 
LEA  may  take  into  account  differences 
in  the  costs  per  child  of  meeting  the 
needs  of  the  children  to  be  served  and 
other  factors  that  relate  to  those 
expenditures.  For  example,  an  LEA  may 
decide  to  use  Chapter  2  funds  to  meet 
the  remedial  reading  needs  of 
educationally  deprived  public  school 
children  through  small  group  instruction. 
If  the  per  pupil  costs  of  providing 
remedial  reading  instruction  are  greater 
than  the  per  pupil  costs  of  meeting  the 
needs  of  private  school  children, 
estabhshed  through  consultation  with 
private  school  officials,  then  the  LEA 
may  expend  un-equal  amounts.  Of 
course,  the  converse  is  also  allowable. 
In  either  case,  the  services  provided  to 


pubhc  and  private  school  children  must 
be  equitable. 

Alternatively,  the  LEA  may  use  the 
additional  funds  it  receives  to  provide 
services  only  to  children  enrolled  in 
schools — both  public  and  private — in 
which  children  counted  in  the  adjusted 
allocation  are  enrolled.  If  an  LEA  elects 
this  second  option,  the  LEA  must  use  all 
funds  received  under  its  adjusted 
allocation  in  that  manner  and  must  use 
in  each  school  the  amount  generated  by 
children  coimted  in  the  adjusted 
allocation  who  are  enrolled  in  that 
school.  However,  an  LEA  is  not  required 
to  use  the  additional  Chapter  2  funds 
received  under  its  adjusted  allocation  to 
provide  services  to  the  children  who 
generated  those  funds. 

Evaluatioos  and  Repmts 

Section  298.15  of  the  proposed 
regulations  implements  sections 
1522(a)(6)  and  1573  of  Chapter  2 
concerning  evaluations  and  reports. 
Congress  identified  the  lack  of 
descriptive  and  evaluative  information 
on  how  funds  were  used  as  one  of  the 
shortcomings  of  Chapter  2  of  the  ECIA. 
To  remedy  this  problem  and  to  obtain 
more  uniform  accountability,  Congress 
has  added  several  specific  evaluation 
and  reporting  requirements.  As 
indicated  in  {  298.15(a).  an  LEA  must 
report  annually  to  the  SEA  on  the  LEA's 
use  of  Chapter  2  funds.  Further,  an  SEA 
is  required  to  submit  annually  to  the 
Secretary  a  report  covering  the  use  of 
Chapter  2  funds  by  the  SEA  and  its 
LEAs  including  the  types  of  services 
provided  and  the  children  to  whom  the 
services  were  provided,  in  addition,  in 
fiscal  year  1992,  the  SEA  must  evaluate 
the  effectiveness  of  State  and  local 
programs  conducted  with  Chapter  2 
funds.  The  Secretary  will  work  with 
SEAs  to  develop  nonbinding  guidehnes 
for  implementing  these  requirements. 

Farticipatioa  of  Children  in  Private 
Schools 

Most  provisions  to  ensure  the 
equitable  participation  of  private  school 
children  in  programs  conducted  under 
Chapter  2  remain  the  same.  Section 
298.32(a)  of  the  proposed  regulations, 
however,  implements  a  new  provision  in 
section  1512(b)(1)  of  Chapter  2.  This 
provision  makes  explicit  the  practice 
under  Chapter  2  of  the  ECIA  that  an 
LEA  must  armually  contact  appropnate 
officials  from  private  schools  withm  the 
area  served  by  the  LEA  to  determine 
whether  those  officials  desire  that  their 
students  participate  in  Chapter  2 
programs.  In  addition,  the  procedures 
for  implementing  a  bypass  have  been 
deleted  from  these  regulations.  Instead. 
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!b«  Secretary  haa  pmpcwed  la  anothn" 
iliH  tim.-n!  IM  KK  414«i*t,  41491 -42  (Oct 
Jl    IIMUJJ  ibdl  by%^i»  prtM.(xlurt!»  b<! 
HiliieiJ  to  U  (J-K  Part  'fl 

AppikaMlity  of  EDGAR 

Iti  oriit^r  to  pruvidc  udditiuJLiil 
^iiiciiince  mqJ  ti)  I'tuure  that  Ch<ipttir  2 
funds  are  spcDt  oiily  for  nuthoriuJ 
prn^rurB  ptirposps.  the  Se(Xt'tary 
pr()p()»»>8  to  make  certain  proviamns  of 
ttip  Education  DepartmenJ  General 
Adminidtrative  ReijulHtioni  (EDCARJ 
applicable  lu  programs  under  thin  part 
lii  dfterminin^  wtuch  uf  those  provuiiuQS 
to  apply,  the  Recrelafy  haj  carefully 
balanced  tb*  need  for  baaic  prt)>{rHin 
Hccoiintability  with  Ihe  important 
principle  of  minimal  Federal 
interference  in  Slate  and  local  affairs 

rhe  Secretary  does  not  pnipoae  tu 
riiaiie  Part  80  (Uniform  AdmiruHtrative 
Kequirementi  for  Grunts  and 
Coopertitive  AgTeement.'j  to  Slate  and 
I^>cal  (iovemmpntsl  applicable  tt> 
pro^rnms  BTitieT  this  part.  Rath<»r  the 
proposed  rexulatirrns  wniild  require 
SlBtM  tt)  adopt  thrir  own  wrilten  fiscal 
and  admimstnifive  requirempnts  fnr 
expf-ndtrtj?  and  scctxintins  for  all  funds 
recHvrd  by  SEAs  and  LEAs  under  this 
part  TheBe  rwqTiiremmts  would  have  to 
meet  three  geneml  cntena.  set  forth  in 
i  2»«.2(b)(l)liH"0.  rtiat  are  demjni'*fl  '" 
ensure  the  mtnimal  ttandnrds  neresinry 
ff»r  prvrper  managetnenl  of  ('haptcr  2 
fm>d«  A  State  may  adopt  new 
procednreu.  or  may  adopt  scrmmtubilily 
prori-dtires  appltcaMe  to  the  i»e  of  its 
own  fund*  In  the  alternative,  as 
indic^HHl  in  |  ZMe.2(b)(2).  a  State  may 
ddopt  the  provKriomi  in  Part  80  and 
certain  provwitms  in  Part  75  to  satinfy 
ihw  requirement   A  Stale  has  complete 
discretion  to  ch(K)»e  among  these 
alterruitives  A  States  procedures  would 
not  have  to  be  approved  by  the 
Department  bat  wo^ild  be  availnbW>  for 
Federal  incpection  In  the  event  a  State't 
requiremenln  are  determined  to  be 
insufficient,  the  enforcement  provj»jonB 
in  Purl  F.  of  (iKl'A  would  apply, 
including  the  due  procesa  provtvtons  in 
tbat  part 

In  addition,  the  Secretary  propoaea  to 
apply  only  a  hmitod  number  of 
proviBiona  frxxn  Part  78  (State 
Admmatered  Prograina(.  For  the  moat 
part,  the  Secretary  propoaei  tu  apply 
sectKma  in  Part  76  tluit  are  itatutonly 
required  For  eKampie,  because  Chupter 
2  cxMitaina  a  ■upplement-aot-suppiant 
requirement,  the  Secretary  proposes  to 
apply  i  7&ja3.  whtcfa  requires  an  S£A  or 
LEA  to  uae  a  restricted  indirect  cost 
rate,  computed  m  accordance  with  M 
C.yH  7S.564-75.5«a.  if  die  SEA  or  LEA 
chanvea  tndimit  costs  to  Chapter  Z.  Tha 
Secretary  betierea  t^t  a  restncled 


indiract  coat  rale  is  necessary  to  avotd  ■ 
MoiafMjn  of  ths  s«pplement-rK)Hupplant 
rtquirenaBHt  and  tkat  there  arc  no 
aitematu-r  ways  thai  a  State  which 
(  htioaes  Id  uae  an  indirect  cost  rate 
could  meet  the  requirement  Tbe 
Secretary  aiso  propoars  to  apply 
S  7&7iU.  which  defines  when  an 
olilij^atton  is  made  und(>r  a  manber  of 
ciruifnstani.es  This  regulatian  t«  r)e«ded 
to  determine  complianoe  Mrith  the 
carryover  provision  in  section  412(b|  of 
the  (;eiierBl  Flducatioo  (Vovistons  Act. 
The  Secretary  believes  this  provnion  >s 
neither  restnctive  nor  burdensome. 

la  addilinn.  the  Secretary  proposes  to 
tipply  a  few  sections  that  are  not 
required  by  itatnte  but  tbat  pnmde 
important  rights  to  SEAs  and  LEAs  tbat 
would  mt  be  available  without  the 
reKuiaticns.  For  example,  the  Secretary 
proposes  lo  app^  If  TC-TTO-TftTOt, 
which  would  permit  States  and 
HubtpvntdesL  reipnctjveiy.  to  begm  lo 
i)bit;^te  Chapter  2  funds  on  the  date 
their  applicatioas  ara  submitted  in 
substantially  approvuble  lorm. 

To  fadtilale  review  of  thn  propowil 
regardirg  the  appfacability  of  Part  78  of 
KDCiAR.  the  Se<xetary  will  provide  to 
SFAs.  and  make  available  to  other 
interested  parties  upon  request  a  mark- 
up of  Part  76  illustrating  those  sections 
he  prtiposes  to  apply.  The  Secretary  also 
proposes  to  apfWy  selecteil  definitions  in 
Part  77  (OefinitionB  That  Apply  to 
Department  Regulatiansl  and  the  doe 
process  prooedures  m  Part  78  (Education 
Appeal  Board)  Re^jtulalions 
implementing  the  new  enforceirent 
provisKsis  in  Part  E  at  the  General 
Fducation  Provisioni  Act  (GEPA)  would 
also  apply  when  those  regulationi  are 
promulgated  in  Einal.  (See  the  noboe  of 
proposed  rulemaking  published  in  the 
Fedaral  Ra^star  on  December  2.  IMft. 
S.^  VB.  4«a86  I 

This  proposal  to  make  selected 
provisians  of  EIX3AK  applicable  to 
Chapter  2  respoiidf  to  a  need  for 
addiboaal  guidance.  Dunng  the  seven 
years  thai  EDGAR  has  not  been 
applicable  to  Chapter  2  of  the  ECIA.  a 
number  of  States  have  incurred  audit 
eKceptkmj  coocemmg  fiscal  control  and 
fund  accountability  Further.  SEAs  and 
li-LAs  have  asked  the  Department 
numeroos  questions  that  are  answered 
by  the  provisions  of  EDGAR  Congress 
identified  lack  ci  accoiaitabitity  as  one 
of  the  pnmary  deficienciea  under 
Chapter  2  of  die  fXZlA  S,  Rept  222. 
l(X)th  Cong.,  1st  Sesa.  25  (19B7) 

The  Secretary  believes  that  making 
selecttid  provisions  of  EDCiAR 
applicahk"  tn  programs  under  this  part 
will  address  the  neetl  for  better 
guidance  and  accoantsbtlity  Mnreorer. 


the  Secretary  6ors  not  believe  this 
action  will  create  additional  burden  for 
SEAs  end  LFjAs  T>ie  provisions  of 
EDGAR  Tt'ferenred  apply  to  other  State- 
admintntered  education  programs.  TTie 
EDGAR  provisiOTiB  have  been  recently 
reviewed  with  respect  lo  federalism 
issues  and  burdm  reduction,  and  unduly 
burd(:nsome  requiremenLs  have  been 
revised  or  removed  The  Secretary 
sp»ecifically  invites  comments  on 
i  2ge.2ta).  including  comments  on 
whether  any  specific  sections  in  EDGAR 
should  or  should  not  be  applied  to 
Chapter  2, 

EufacceniflBt  ProoBainua 

Section  3501  of  the  Hawkin.s  Stafford 
Act  amended  Pari  E  of  GEI'A  lo  provide 
for  new  enforcement  procedures.  The 
amended  Part  E  requires  the  Secretary 
lo  eslabhsh  an  Office  of  Administra  live 
Law  Judges  (OALJ)  to  repVdce  the 
existing  Education  Appeal  Board  and 
sets  out  new  hearing  procedures.  20 
use  L234-1234i.  With  the  exception  of 
pruvLaioos  re^ardixig  withholding 
actions  aad  judicial  review  of  those 
actions,  which  ore  superseded  by 
section  1433  and  1434  of  the  Act  (made 
applicable  to  Chapter  2  by  section 
1574jdj  of  the  Act).  Part  E  applies  to  the 
Chapter  2  progrttin.  As  a  result  appeals 
from  cost  disallowance  decisions, 
received  by  an  SfiA  on  or  after  October 
25.  1988.  as  well  as  most  other 
enforocjnent  proceedings  under  the 
Chapter  2  program,  will  be  heard  by  the 
OALJ  Future  proposed  reguiaiM)ns 
implejnentiog  Part  £  will  address 
whether  withholding  actions  under  the 
Chapter  2  pragram  will  also  be  heard  l)y 
the  OALJ.  The  Education  Appeal  Board 
will  conluiue  to  hear  appe«is  fnm 
determinstions  under  the  Chapter  2 
program  received  by  an  SEA  before 
October  25.  1988. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  m  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
ma^or  because  they  do  not  meet  the 
criteria  for  ma)or  regtilahons  established 
in  the  order 

Executive  Order  12606 

The  Secretary  certifies  that  the.se 
proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12606  and  that  they  do  not  have  a 
significant  negative  impact  on  famiVy 
formatiwi.  maintenance,  and  general 
well-being.  To  the  ctmtrary.  the  program 
governed  by  these  regulations  supports 
and  strengthens  the  family  by  providing 
for  systemahc  consultation  with  the 
parents  of  c-hildren  attending  elementary 


and  secondary  schools  in  the  desi^. 
planning,  and  implementation  of  the 
program.  Moreover,  funds  under  this 
program  may  be  used  to  foster  parental 
involvement  through  such  activities  as 
conducting  parent  workshops,  training 
parents  to  work  with  their  children  at 
home,  and  facilitating  parent 
participation  in  school  activities. 

Regulatory  Flexibility  Act  Certiikatiaa 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
small  entities  that  would  be  affected  by 
these  proposed  regulations  are  small 
LEAs  receiving  Federal  funds  under  this 
program.  However,  the  regulations 
would  not  have  a  signiflcant  et^nomic 
impact  on  the  small  LEAs  affected 
because  the  regulations  would  not 
impose  excessive  regiJatory  burdens  tw 
requure  unnecessary  Federal 
supervision.  The  regulatima  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Radactioii  Act  of  ISM 

Sections  298.5,  298A  2987,  287.15,  and 
298.22  contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C.  3504(h)] 

Organisations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Room  3002.  New  Executive  Office 
Building,  Washington.  DC  20503: 
Attention;  [ames  D.  Houser. 

Invitation  to  Comment 

lnteresti.ll  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  propostd  regulations. 

All  comments  submitted  in  response 
to  thdse  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2040,  400  Maryland  -Avenue  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4.-00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

1  o  assist  the  Department  in  complying 
with  the  specific  requirements  of 
executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 


regulatory  burdens  found  in  these 
proposed  regulations. 

List  of  Subjects  in  34  CFR  Part  -« 

Administrative  practice  and 
procedure,  education.  Elementary  and 
secondary  Education.  Grant  programs — 
education.  Private  schools.  Reporting 
and  recordkeeping  requirements.  State- 
administered  programs. 

Dated-  February  24. 1989 
L.auro  F.  Cavazos, 

Serrctary  o^ Education. 
(Catalog  of  Federal  Domestic  A&sistance 
Number  84.151  Federal,  State,  and  Local 
Partnership  of  Educational  Improvpmentl 

The  Secrela'-y  propases  to  amend 
Parts  76  and  77  and  revise  298  of  Title  34 
of  the  Code  of  Federal  Regulations  as 
follows: 

1.  Part  298  is  revised  to  read  as 
follows: 

PART  2M— FEDERAL,  STATE.  AND 
LOCAL  PARTNERSHIP  FOR 
EDUCATTONAL  IMPROVEMENT 

Subpart  A— How  ■  Stat*  or  Local 
Educational  Agency  Ot>tains  Funds 

S<c- 

298  1  Purpose. 

2M.2  Applicable  regulations. 

298.3  Definitions. 

298  4  Stale  advisory  commiltee. 

298.5  State  applications. 

2986  LEA  applications. 

298.7  Allocation  of  Chapter  2  funds  to  LEAs. 

296.8  Reallocation. 
298.9-29810     (Reserved) 

Sut>part  B — Pro)ect  Requirements  that  a 
State  or  (.ocal  Educational  Agency  Must 


298  n     Cenertil  responsibilities  of  State  and 

local  educational  agencies. 
298  12    Tarpeied  assistance  programs. 
288  13     Use  of  fund*  by  SEAs. 

29814  L'se  of  fund*  by  LEAs. 

29815  F.\aiualions  and  report* 
29a.16-29ft.20     IReservedj 

Subpart  C— Fiscal  Requirements  that  a 
State  or  Local  Educationai  Agency  Must 
Meet 

298.21     Maintenance  of  effort. 
298  22     Waiver  of  the  maintenance  of  effort 
requiremenL 

298.23     Supplement-not-supplanl. 
298.24-298J0    |Reserved) 

Subpart  D— How  Childran  Enrotod  In 
Private  Satoois  Partlcipata 

298.31     Responsibility  of  SEAs  and  LF^As 
298J2    ConsullBtion  with  private  school 
officials. 

298.33  Needs,  number  of  children,  and  types 
of  semces. 

298.34  Factors  used  in  determining  equitable 
participation. 

2BS.35     Funds  not  to  benefit  a  private  school. 
29&je     Equipment  and  supplies. 

296.37  Construction. 

298.38  BypHss. 
298.39-298.40     [Reserved] 


(Authority:  20  U  S  C  2911-2952.  2971-2976. 

unless  otherwise  noted) 

Subpart  A— How  a  State  or  Local 
EducationaJ  Agency  Ot>tains  Funds 

§298.1     Purpose 

Under  the  Federal  State,  or  Local 
Partnership  for  Educationai 
Improvement  program  (referred  to  in 
this  part  as  the  Chapter  2  program),  the 
Secretary  provides  Federal  Hnrinaal 
assistance  to  State  and  local 
educational  agencies  to — 

(a)  Provide  the  initial  funding  to 
implement  promising  educational 
programs  that  can  be  supported  with 
Stale  and  local  funds  after  thtise 
programs  have  been  d'^monstrated  lobe 
effective; 

;b)  Provide  a  continuing  source  of 
innovation,  educationai  improvement, 
and  support  for  library  and  instructional 
materials: 

(c)  Meet  the  special  educational  needs 
of  af-nsk  and  high-cost  students; 

(d)  Enhance  the  quality  of  teaching 
and  learning  through  initiating  and 
expanding  effective  schools  programs; 
and 

(e)  Meet  their  educational  needs  and 
priorities  for  targeted  assistance 

(Authority:  20  U.S.C  29n{b)) 

|29tu2    ApplfratTtt  regutettons 

(al  The  following  regulations  apply  to 
the  Chapter  2  program: 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(ij  34  CFR  Part  76  (State- Administered 
Programs)  as  follows: 

(A)  Subpart  A  (General). 

(B)  Sections  7b  125-"6.13r 
(Consolidated  Grant  Applications  for 
Insular  Areas). 

(C)  Section  76.401  (Disapproval  of  an 
application — opportunity  for  a  hearing). 

(D)  Subpart  F  (WTiat  Conditions  Must 
Be  Met  by  the  State  and  Its 
Subgrantees?)  as  follows: 

1 7)  Section  76.500  (Federal  statutes 
and  regulations  on  nondiscrimination). 

(2)  siection  76.532  (Use  of  funds  for 
religion  prohibited). 

[3]  Section  76.533  (Acquisition  of  real 
property;  construction). 

[4]  Section  76.534  (Use  of  tuition  and 
fees  restricted). 

(5)  Section  76.563  (Restricted  mduect 
cost  rate — programs  covered |. 

(6)  Section  76.592  (Federal 
evaluation — satisfying  requirement  for 
State  or  subgrantee  evaluation). 

(7)  34  CFR  75.801-75.602.  75.609- 
75.611.  75.613,  and  75.6HJ-75.617 
concerning  construction,  incorporated 
by  reference  in  §  76.600  (Where  to  find 
construction  regulations). 
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{S]  Section  76.682  (Treatment  of 
animali). 

(E)  Subpart  G  (What  Ar«  the 
Administrative  Responsibilities  of  the 
State  and  Its  Subgrantees?)  as  follows: 

(/)  Section  76.703  (When  a  State  may 
begin  to  obligate  funds). 

[2]  Section  78.704  (When  certain 
subgrantees  may  begin  to  obligate 
fumls). 

{3]  Section  76.708  (Funds  may  be 
obligated  during  a  "carryover  period"). 

(4)  Section  76.706  (Obligations  made 
during  a  carryover  period  are  subject  to 
current  statutes,  regulations,  and 
applications) 

[5]  Section  76.707  (When  obligations 
are  made) 

(tf)  Section  76.730  (Records  related  to 
grant  funds). 

(7)  Section  76.734  (Record  retention 
period). 

[8]  Section  76.740  (Protection  of  and 
accessibility  to  student  records). 

[9]  Section  76.760  (More  than  one 
program  may  assist  a  single  activity). 

[W]  Section  76.783  (State  educational 
agency  action—  subgrantees 
opportunity  for  a  hearing). 

(F)  Section  76.901  (Education  Appeal 
Board). 

(ii)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(ml  34  CFR  Part  78  (Education  Appeal 
Board). 

(2)  The  regulation*  In  this  Part  298. 

(b)(1)  A  State  shall  formally  adopt 
Tiscal  and  administrative  requirements 
for  expending  and  accounting  for  all 
funds  received  by  SEAs  and  LEAs  under 
this  part.  These  requirements  must  be 
avuilable  for  Federal  Inspection  and 
must — 

(i|  Be  sufRciently  specific  to  ensure 
thtit  funds  received  under  this  part  are 
used  m  compliance  with  all  applicable 
statutory  and  regulatory  provisions. 

(ii|  Fjisure  that  funds  received  under 
this  part  are  only  spent  for  reasonable 
ami  necu'ssary  costs  of  operating 
programs  under  this  part;  and 

(ill)  Fjisure  that  funds  received  under 
this  part  are  not  used  for  general 
expenses  required  to  carry  out  other 
responsibilities  of  State  or  local 
governments 

[2]  A  Stale  may  satisfy  this 
requirement  by  adopting  the  provisions 
in  34  CYH  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Coop*>rative  Agreements  to  State 
and  l^ocal  Governments)  and  in  34  CFR 
75  803-75.806.  75.812,  and  75  814-75  615 
(concerning  construction) 

(Aulhonly   aU  U  S.C  2911-3962.  28T1-»7«) 


I2MJ 

(a)  Definitions  in  the  Elementary  and 
Secondary  Education  Act  of  1965.  The 
following  terms  used  in  this  part  are 
defined  in  section  1471  of  the  Act: 
Construction.  Elementary  school. 
Equipment.  Free  public  education.  Local 
educational  agency  (LEA),  Parent.  Pupil 
services.  Pupil  •ervices  pervonnel. 
School  facilities.  Secondary  school. 
Secretary.  State,  State  educational 
agency  (SEA). 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1:  Application. 
EDGAR.  Fiscal  year.  Grant.  Minor 
remodeling.  Nonprofit  PVivate.  Public 

(c)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

"Act"  means  the  Elementary  and 
Secondary  Education  Act  of  1966.  as 
amended  (ESEA). 

"Chapter  2"  means  Chapter  2  of  Title  I 
of  the  Act.  "Educational  personnel" 
includes,  but  is  not  limited  to,  teachers, 
hbrarian*.  school  counselor*  and  other 
pupil  services  personnel,  and 
administrator*  and  school  board 
members. 

(Authority  20  U  S.C  XBBl.  2911-2SS2.  2971- 
2»7fl) 


I2M.4 

(a)  Any  State  that  desires  to  receive  a 
grant  under  this  part  shall  establish  an 
advisory  committee  that  meet*  the 
requirement*  in  aection  1522(a)(2)  of  the 
Act. 

(b)  An  existing  organization,  including 
a  State  board  of  education,  may  be  the 
advisory  committee  for  the  purpose  of 
paragraph  (a)  of  this  section  if  the 
organization — 

(1)  Is  not  the  SEA  under  State  law; 

(2)  Is  appointed  by  the  Governor  to  be 
the  advisory  committee;  and 

(3)  Meets  the  representation 
requirements  of  section  1522(a)(2)  of  the 
Act. 

(c)  The  State  advisory  committee 
advises  the  SEA  orj — 

(1)  The  allocation  among  targeted 
programs  under  i  296.12  of  fund* 
reserved  for  State  use  under  section 
1512(a)  of  the  Act; 

(2)  The  formula  for  the  allocation  of 
funds  to  LEAs:  and 

(3)  The  plannmg.  development, 
support  implementation,  and  evaluation 
of  State  programs  assisted  under  this 
part. 

(Authority  20  U  S.C.  2932(«)(2)) 


the  requirements  in  section  1522  of  the 
Act. 

(2)  The  application  may  be  submitted 
in  any  form  that  the  Stale  determine*  is 
appropriate. 

(b)(1)  A  State  shall  file  its  Chapter  2 
application  for  a  period  not  to  exceed 
three  years. 

(2)  If  the  State  that  submits  an 
application  covering  more  than  one  year 
make*  any  *ub*tantial  change*  in  it* 
application,  the  State  shall — 

(i)  File  a  new  application;  or 

(ii)  Annually  amend  It*  current 
apphcation  to  reflect  those  change*. 

(Authority:  20  U.S.C  2832) 


|IM4    L£Ai 

(a)  An  LEA  may  receive  it*  allocation 
of  fund*  under  thi*  part  of  any  year  for 
which — 

(1)  The  LEA  ha*  an  application  on  file 
with  the  SEA;  and 

(2)  The  SEA  ha*  certified  that  the 
application  meet*  the  requirement*  in 
section  1533(a)  of  the  Act. 

(b)(l]  An  LEA  shall  file  iU  application 
for  a  period  not  to  exceed  three  year*. 

(2)  If  an  LEA  that  *ubmits  an 
application  covering  mor«  than  on*  year 
makes  any  sub*tantial  change*  in  it* 
application,  the  LEA  *hall — 

(i)  File  a  new  application;  or 

(ii)  Annually  amend  it*  current 
application  to  reflect  those  changes. 

(c)  In  addition  to  the  other 
requirements  in  section  1533(a)  of  the 
Act  an  LEAs  apphcation  must  provide 
for  systematic  consultation,  in  the 
allocation  of  fund*  for  programs 
authorized  by  Chapter  2  and  in  the 
design,  planning,  and  implementation  of 
those  programs,  with — 

(1)  Parent*  of  children  attending 
elementary  and  secondary  schools  in 
the  area  served  by  the  LEA; 

(2)  Teachers  and  administrative 
personnel  in  those  schools;  and 

(3)  Other  groups  Involved  in  the 
implementation  of  Chapter  2  (such  as 
librarians,  school  counselors,  and  other 
pupil  services  personnel)  as  the  LEA 
deems  appropriate. 

(d)  An  LEA  may  apply  for  Chapter  2 
funds  by  itself  or  with  a  consortium  of 
LEAs. 

(Authority:  20  U.S.C  2»43) 

92M.7    ABocatlon  Of  Chaptar  t  fund*  te 


flMJ 

(a)(1)  Any  State  that  desires  to  receive 
a  grant  under  this  part  shall  submit  an 
application  to  the  Secretary  that  meets 


(a)  An  SEA  shall  distribute  to  each 
LEA  that  has  submitted  an  application 
as  required  in  1296.8  the  amount  of  its 
allocation  as  determined  under 
paragraph  (b)  of  this  section. 

(b)(1)  From  the  fund*  made  available 
to  an  SEA  each  year  under  Chapter  2, 
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the  SEA  shall  distribute  not  leas  than  80 
percent  to  LEA*  within  the  State 
according  to  the  relative  enroUmenta  in 
public  and  private,  nonprofit  cchools 
within  title  school  district*  of  those 
agencies. 

(2)  The  SEA  shall— 

(i)  Calculate  relative  enrollments 
within  each  LEA  on  the  basis  of  the  total 
number  of  children  enrolled  for  the 
fiscal  year  preceding  the  fiscal  year  in 
which  the  determination  is  made  in — 

(A)  Public  schools  in  the  LEA;  and 

(B)  Private,  nonprofit  schools  in  the 
LEIA  that  desire  that  their  students 
participate  in  Chapter  2  programs;  and 

(li)  Adjust  those  relative  enrollments, 
in  accordance  with  criteria  approved  by 
the  Secretary  under  paragraph  (d)  of  this 
section,  to  provide  higher  per  pupil 
allocations  only  to  LEAs  that  serve  the 
greatest  numbers  or  percentages  of — 

(A)  Children  living  in  areas  with  high 
concentrations  of  low-income  families; 

(B)  Children  from  low-income 
familier  or 

(C)  Children  hving  in  sparsely 
populated  areas. 

(c)  The  State  shall  include  in  the 
apphcation  under  {298.5  the  following 
information  concerning  adjustments 
under  paragraph  (b)(2)|ii)  of  this  section: 

(1)  How  the  State  adjusted  its  formula. 

(2)  How  children  under  paragraph  (b) 
(2)  (ii)  of  this  section  are  defined. 

(3)  The  basis  on  which  the  State 
determined  which  LEAs  serve  the 
greatest  numbers  or  percentages  of  the 
children  described  in  paragraph  (b)(2)(ii) 
of  this  section. 

(4)  The  percentage  of  the  funds  for 
LEAs  that  the  State  proposes  to  allot  on 
an  adjusted  basis. 

(d)  The  Secretary  reviews  and 
approves  the  State's  criteria  for 
adjusting  allocations  to  LEAs  if  the 
criteria  are  reasonably  calculated  to 
produce  an  adjusted  allocation  that 
reflects  the  relative  needs  within  the 
State's  LEAs  based  on  the  factors 
contained  in  paragraph  (b)  (2)  (ii)  of  this 
section. 

(Authonty:  20  U.S.C  2922) 

§298.8    Realtocation. 

(a)  An  SEA  may  reallocate  to  other 
LEAs  Chapter  2  funds — 

(1)  From  an  LEA  that — 

(i)  Does  not  participate  in  the  Chapter 
2  program;  or 

(li)  Has  Chapter  2  funds  that  exceed 
the  amount  required  to — 

(A)  Operate  its  Chapter  2  projects 
during  the  current  fiscal  year  in 
accordance  with  its  approved 
application;  and 

(B)  Provide  a  prudent  and  justifiable 
reserve  of  Chapter  2  funds  for  operating 


its  Chapter  2  projects  effectively  during 
the  next  fiscal  year  or 

(2)  That  are  recovered  by  the  State 
based  on  a  detemiination  by  the  State 
that  the  LEA  ha*  failed  to  spend  Chapter 
2  funds  in  accordance  with  applicable 
law.' 

(b)  A  reallocation  of  funds  under  this 
section — 

(1)  May  be  made  only  during  the  fiscal 
year  for  which  the  funds  were 
appropriated  or  during  the  succeeding 
fiscal  year 

(2)  Must  be  made  in  accordance  with 
the  purposes  of  Chapter  2;  and 

(3)  Must  be  spent  in  accordance  with 
the  requirements  in  Chapter  2  and  the 
regulations  in  this  part 

(Authority:  20  U.S.C.  2922) 

§§298.»-298.10    (Reserved] 

Subpart  B— Proiect  Requirements  That 
a  State  or  Local  Educational  Agency 
Must  Meet 

S2w.li    uOTMrH  reeponMDinMS  Of  8iaw 
and  local  •ducational  agenctet. 

(a)  State  educational  agencies.  (1)  (i) 
Except  as  provided  in  paragraph  (a)  (1) 
(ii)  of  this  section,  an  SEA  has  the  basic 
responsibility  for  the  administration  and 
supervision  of  programs  assisted  with 
Chapter  2  funds.  This  responsibility 
must  be  carried  out  with  a  minimum  of 
paperwork. 

(ii)  Apart  from  providing  technical 
and  advisory  assistance  and  monitoring 
compliance  with  Chapter  2,  an  SEA  may 
not  exercise  any  influence  in  the 
decisionmaking  processes  of  an  LEA 
concerning  the  expenditures  described 
in  the  LEAs  application. 

(2)  To  carry  out  its  responsibilities,  an 
SEA  may,  in  accordance  with  State  law. 
issue  rules,  regulations,  or  policies 
relating  to  the  administration  and 
operation  of  programs  funded  under  this 
part  provided  that  those  rules, 
regulations,  or  policies  do  not  conflict 
with  the  pro\isions  of — 

(i)  Chapter  2; 

(ii)  The  regulations  in  this  part. 
including  the  discretion  granted  to  LEAs 
under  paragraph  (b)  of  this  section:  or 

(iii)  Other  applicable  Federal  statutes 
and  regulations. 

(b)  Local eduationai  agencies.  [1]  An 
LEA  has  complete  discretion,  subject 
only  to  the  limitations  and  requirements 
of  Chapter  2.  in  determining  how  funds 
the  agency  receives  under  section 
1512(a)  of  the  Act  are  distributed  among 
the  areas  of  targeted  assistance  in 
accordance  with  the  LEA's  Chapter  2 
application. 

(2)  In  exercising  this  discretion,  the 
LEA  shall  ensure  that  each  expenditure 
of  Chapter  2  funds — 


(i)  Games  out  the  purposes  of  Chapter 
2;  and 

(li)  Meets  the  educational  needs 
within  the  schools  of  that  LEA 

(Aulhonty:  20  U.S.C.  2911(c),  2332.  2943<c)) 


S  298.12    Targeted  j 

(a)  Consistent  with  paragraphs  fb)  and 
(c)  of  this  section.  Chapter  2.  funds  may 
be  used  for  the  planning,  development, 
operation,  and  expansion  of  the 
following; 

(1)  Programs  to  meet  the  educational 
needs  of — 

(i)  Students  at  risk  of  failure  in  school; 

(ii)  Students  at  risk  of  dropping  out  of 
school;  and 

(iii)  Students  for  whom  providing  an 
education  entails  higher  than  average 
costs. 

(2)  Programs  for  the  acquisition  and 
use  of  instructional  and  educational 
materials. 

(3)  Innovative  programs  designed  to 
carry  out  schoolwide  improvements, 
including  effective  schools  programs 
under  sections  1541-1542  of  the  Act. 

(4)  Programs  of  training  and 
professional  development  to  enhance 
the  knowledge  and  skills  of  educational 
personnel. 

(5)  Program.s  designed  to  enhance 
personal  excellence  of  students  and 
student  achievement. 

(6)  Iimovative  projects  to  enhance  the 
educational  program  and  climate  of  the 
school. 

fb)  Except  to  purchase  computer 
hardware  for  instructional  purposes 
under  section  1531(b)(2)  of  the  Act, 
Chapter  2  funds  may  not  be  used  to 
purchase  equipment  unless  that 
equipment  is  used  as  a  pari  of  a  program 
under  paragraph  (a)  of  this  section. 

[Authority  20  U  S  C  2941-2942.  2951-2952) 

§298.13    Use  o1  funds  t>y  SEA*. 

(a)  Authorized  actiM'.ies.  An  SE.'\  may 
use  Chi;pter  2  funds  reserved  for  State 
use  only  for — 

(1)  State  administration  of  Chapter  2 
programs,  subject  to  paragraph  (b)(1)  of 
this  section,  including — 

(i)  Supervising  the  allocation  of 
Chapter  2  fur.ds  to  LEAs; 

(ii)  Plannmg,  supervising,  and 
processing  Chapter  2  funds  reserved  for 
State  use: 

(i;i)  Monitoring  and  evaluating 
Chapter  2  programs  and  activities,  and 

l.'v)  Operating  the  State  advisory 
committee. 

(2)  Assistance  to  LEAs  to  provide 
targeted  assistance  under  §  298.12  in  the 
form  of — 

(i)  Direct  grants  to  LE.As: 
(ii)  Statewide  activities;  and 
(iii)  Technical  assistance;  and 
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(:i|  At.4i8tance  tu  LEAi  and  statewide 
at  tivitips.  in  accordance  with  paragraph 
(b|(J)  (if  this  section,  to  c«n7  out 
effe*  tive  schcwls  prt)grsm8  under 
sections  IMl-l.MZ  of  the  Act. 

[h]  LimiUUions  {\]  Stc7le 
ci<fmimslraCii>n  An  SEA  may  not  use 
more  than  2S  percent  of  the  Chapter  2 
funds  reserved  for  Stale  use  in  any  fisf.ul 
year  for  Stale  administration  under 
para)(raph  |a)(1|  of  this  section 

(2)  EfU'i  live  schools  pn>)irtwis   (i) 
Except  as  provuled  in  paragraph 
(h)(2)(ii|  of  Ihis  section,  an  SEA  shall  use 
at  least  21)  percent  of  the  Chapter  2 
funds  reserved  for  State  use  in  any  fiscal 
year  for  effective  schcHjls  programs 
under  sections  1.S41-1542  of  the  Act 

|i;)  If  an  SEA  is  spending  from  non- 
Federal  funds  an  amount  equal  to  twice 
the  amount  the  SEA  is  required  to  use 
under  paragraph  (b)|2)(i)  of  this  section. 
the  SKA  n.fiy  request  the  Secretary  to 
wtiivf  (he  ie()iiirt'ment  in  that  paragraph 
by  submitting  a  written  request  that 
Includes — 

(A)  The  amount  the  SKA  is  spending 
from  non  Federal  fuiuls  for  effective 
schools  programs,  and 

(D|  A  description  of  those  effective 
schools  pn)grams  that  addresses  the 
factors  in  Section  1.S42  of  the  Act 

(Authority   20  1 1  S  C  2831.  2JMI  aMZ  2951- 
2»5Z  H  R  Kept  »5.  lOOth  Cong.,  lit  Set:  54 

I1H87II 

(2««.14     Um  Of  funds  by  L£A«. 

|a)  Grnrml  An  li^lA  may  use  Chapter 
2  funds  to  support  one  or  more  of  the 
targeted  assistani  e  pnigrams  under 
t  298.12 

(b)  Spt'ciul  rulrs  (1  ]  If  an  LFJ\ 
receives  additional  (Chapter  2  funds  as  a 
result  of  ad)usted  allix.ations  under 
t  2«H.''(b|(21(n|,  the  LKA  may,  at  its 
discretion,  use  those  funds  either^ 

(i)  lo  provide  HervK  es  to  children 
enrolled  in  public  and  private,  nonprofit 
schools  in  accordiuu  e  with 
i  2«H.W(,i|U'),  or 

(ii)  I'o  pro  villi'  Her\  h  es  only  to 
children  enrolleii  in  Ht.hools — both 
publu  and  private— in  whii  h  children 
described  in  8  298.7(b)l2|(ii|  are 
enrolled. 

(2)  If.  in  any  fis(  al  year  an  IJ-'A  u.ses 
Chapter  2  fumlM  under  paragraph 
|bl(l|(ii|  of  this  sec  tmn.  the  IJ-'.A  shall  — 

1 1 1  Use  all  funds  re<  eived  as  a  result  of 
adjusted  allocations  in  that  manner,  and 

|ii)  Use  m  ea(  h  8(  hool  with  children 
described  m  I  2H«  "(blCKiil  the  amount 
generdted  by  those  children  who  are 
enrolled  in  ih.il  school 

(,i)  An  IJ-'.A  IS  not  required  to  use 
Chapter  2  funds  received  under 
i  29H  7(b||2)(M]  lo  provide  services  to  the 
children  who  generated  those  funds. 


lAuthonty  20  U  S  C.  2922(c)(2),  2»41-2tM2. 
29S1   29S2.  H  R   Rept  95.  lOOth  Cong  .  1st 
Sp»i    V}-M  11967)) 

S2M.1S    Evatuatkww and raports. 

(a)  LEA  responsibilities  (1)  An  LEA 
shall— 

|i|  Report  annually  to  the  SF^  on  the 
li-j\  8  use  of  funds  under  {  29814,  and 

III)  Make  that  report  available  to  the 
public. 

(2)  The  IJvA  shall  provide  other 
information  to  the  SEA  as  reasonably 
may  be  required  for  program  evaluation 
consistent  with  the  SF^'s 
responsibilities  under  paragraph  (b)  of 
this  section 

|b)  SE.^  responsibilitifS  (1 1  An  SEIA 
shall  submit  annually  lo  the  Secretary 
data  on — 

(i)  The  use  of  Chapter  2  funds  by  the 
SFLA  and  LEAs; 

(ii)  The  types  of  services  provided; 
and 

(ill)  The  children  to  whom  services 
were  pnivided 

|2)  In  fiscal  year  1992.  the  SVJK  shall— 

(i  I  Evaluate  the  effectiveness  of  State 
and  local  pnigrams  conducted  under  this 
part; 

(ii)  Submit  die  evaluation  to  the  Slate 
advisory  committee  for  review  and 
comment; 

|iii)  MaWe  the  evaluation  available  to 
the  public;  and 

(Iv)  Submit  a  copy  of  the  evaluation 
and  a  summary  of  the  UvAs'  report 
under  paragraph  (a)(1)  of  this  section  to 
the  St'cretary 

(3)  The  SFJ\  shall  provide  other 
information  to  the  Secretary  as  may  be 
requireil  for  program  evaluation. 

(Authiinly  20  V  S  C  2932(d)(6H').  2943(a)(4). 

2jrii 

H2M.16— 2M.20     IRMvrvwll 

Subpart  C — Fiscal  RaqulrafT>«nts  That 
a  Stata  or  Locai  Educattonai  Agancy 
MuatMaat 

i  7M.2 1    mmkntfimnem  of  aft ort 

(h)  Basic  stcunluni  (1)  Kxcept  as 
pnivided  in  {  298.22.  the  Secretary  pays 
a  Stale  its  full  allocation  of  funds  under 
this  part  if  the  S«»cretary  finds  that  either 
the  combined  fiscal  effort  per  student  or 
the  aggregate  expenditures  within  the 
Stiite  with  respect  lo  the  provision  of 
fn-e  public  education  for  the  preceding 
fis(  al  year  was  not  less  than  90  percent 
of  the  combined  fiscal  effort  per  student 
or  of  the  aggrt'gate  expenditures  for  the 
second  preceding  fiscal  year 

(2|  Mt'uninii  or  "preceilmy  fiscal 
V  t'ur  "  For  purposes  of  determining 
maintenance  of  effort,  the  "preceding 
fiscal  year '  is  the  Federal  fiscal  year  or 
the  twelve-month  Hscal  penod  most 
commonly  used  in  a  State  for  ofTicial 


reporting  purposes  prior  lo  the  beginning 
of  the  Federal  fiscal  year  in  which  funds 
are  available 

Example  For  funds  first  made  available  on 
July  1.  1988.  if  a  State  is  using  the  Federal 
fiscal  year,  the  "preceding  fisrojl  year"  is 
fiscal  year  1988  (which  began  on  October  1. 
1987)  and  the  "second  preceding  fiscal  year" 
is  fiscal  year  1987  (which  began  on  October  1, 
1986)  If  a  Stale  is  using  a  fiscal  year  that 
begins  on  July  1.  1988,  the  "preceding  fiscal 
year"  is  the  twelve-month  fiscal  penod 
ending  on  |une  30,  1988  and  the  "second 
prerj?ding  fiscal  year"  is  the  penod  ending  on 
fune  30.  1987. 

(3)(i)  Expenditures  to  he  considered 
The  expenditures  the  Secretary 
considers  in  determining  a  State's 
compliance  with  the  maintenance  of 
effort  requirement  in  this  paragraph  are 
State  and  local  expenditures  for  free 
public  education.  These  include 
expenditures  for  adminiBtration. 
instruction,  attendance,  health  services, 
pupil  transportation,  plant  operation  and 
maintenance,  fixed  charges,  and  net 
expenditures  to  cover  deficits  for  food 
services  and  student  body  activities. 

(11 1  Expenditures  not  to  be 
considered.  The  Secretary  does  not 
consider  the  following  expenditures  in 
determining  a  State's  compliance  with 
the  maintenance  of  effort  requirement  in 
this  paragraph: 

(A)  Any  expenditures  for  community 
ssrvices,  capital  outlay,  or  debt  service. 

(B)  Any  expenditures  of  Federal 
funds. 

(b)  Failure  tu  maintain  effort  (1)  If  a 
Stale  fails  to  maintain  effort  and  a 
waiver  under  S  298,22  is  not  appropnate, 
the  Secretary  reduces  the  State's 
allocation  of  funds  under  this  part  in  the 
exact  proportion  by  which  the  State  fails 
to  meet  90  percent  of  both  the  Slate's 
combined  fiscal  effort  per  student  and 
aggregate  expenditures  (using  the 
measure  most  favorable  to  the  State)  for 
the  second  preceding  fiscal  year. 

(2)  In  determining  maintenance  of 
effort  for  the  fiscal  year  immediately 
following  the  fiscal  year  m  which  the 
State  failed  to  maintain  effort,  the 
Secretary  considers  the  fiscal  effort  for 
the  second  preceding  fiscal  year  to  be 
no  less  than  90  percent  of  the  combined 
fiscal  effort  per  student  or  aggregate 
expenditures  (using  the  measure  most 
favorable  to  the  State)  for  the  third 
preceding  fiscal  year 

Example  In  Federal  fiscal  year  1990.  a 
Slate  fails  to  maintain  effort  because  ils 
fiscal  effort  in  the  preceding  fiscal  year  (1988) 
IS  less  than  90  percent  of  its  fiscal  effort  in 
the  second  preceding  fiscal  year  (1987)  In 
assessing  whether  the  State  maintained  effort 
during  the  next  fiscal  year  (1991).  the 
Secretary  considers  the  Slate's  expenditures 
for  the  second  preceding  fiscal  year  (1986) 


(the  year  that  caused  the  State's  failure  to 
maintain  effort)  to  be  no  less  than  90  percent 
of  the  Stale's  expenditures  in  the  prior  fiscal 
year  (1987) 

(Authority;  20  U.S.C,  2971(a)) 

:  298.22    Walvar  of  tha  matntaiMrtca  Of 
affort  raqukamant 

(a)  Waiver  request.  A  State  that  has 
not  maintained  its  fiscal  effort  as 
required  in  S  298.21(a)  may  ask  the 
Secretary  to  grant  a  waiver  of  that 
requirement  by  submitting  a  waiver 
request  that  includes — 

(1)  A  statement  of  the  combined  fiscal 
effort  per  student  and  the  aggregate 
expenditures  for  the  two  fiscal  years 
being  compared;  and 

(2)  A  description  of  the  circumstances 
that  the  State  considers  to  be 
exceptional  or  uncontrollable. 

(b)  Secretary's  criteria.  (1)  The 
Secretary  may  grant  a  waiver,  for  one 
year  only,  of  the  maintenance  of  effort 
requirement  in  §  298.21(a)  if  the 
Secretary  determines  that  the  waiver  is 
equitable  due  to  exceptional  or 
uncontrollable  circumstances. 
Exceptional  or  uncontrollable 
circumstances  include — 

(ij  A  natural  disaster 

(ii)  A  precipitous  and  unforeseen 
decline  in  the  financial  resources  of  the 
State;  or 

(ill)  Other  exceptional  or 
uncontrollable  circumstances. 

(2)  The  Secretary  does  not  consider 
tax  initiatives  or  referenda  to  be 
exceptional  or  uncontrollable 
circumstances. 

(c)  Effect  of  a  waiver.  (1)  If  the 
Secretary  grants  a  waiver  under 
paragraph  (b)  of  this  section,  the 
Secretary  allocates  to  the  affected  State 
its  full  allocation  of  Chapter  2  funds. 

(2)  In  determining  maintenance  of 
effort  for  the  fiscal  year  immediately 
following  the  fiscal  year  for  which  the 
waiver  was  granted,  the  Secretary 
considers  the  fiscal  effort  for  the  second 
preceding  fiscal  year  to  be  no  less  than 
90  percent  of  the  combined  fiscal  effort 
per  student  or  aggregate  expenditures 
(using  the  measure  most  favorable  to  the 
State)  for  the  third  preceding  fiscal  year. 

Example.  In  Federal  fiscal  year  1990.  a 
Stale  secures  a  waiver  because  its  fiscal 
effort  in  the  preceding  fiscal  year  (1988)  is 
less  than  90  percent  of  its  fiscal  effort  in  the 
second  preceding  fiscal  year  (1987)  due  to 
exceptional  or  uncontrollable  circumstances. 
In  assessing  whether  the  Stale  maintained 
effort  during  the  next  fiscal  year  (1991 ),  the 
Secrplary  considers  the  Slate's  expenditures 
for  the  second  preceding  fiscal  year  (1988) 
(the  year  for  which  the  Stale  needed  a 
waiver)  lo  be  no  less  than  90  percent  of  the 
State  s  expenditures  in  the  prior  fiscal  year 
(1987), 

(Aulhonty;  20  U.S.C.  2971(a)) 


S  2M.23    SuppiamantHiot-aupplant 

An  SEA  or  LEA  that  receives  Chapter 
2  funds — 

(a)  May  use  and  allocate  those  funds 
only  to  supplement  and.  to  the  extent 
practical,  increase  the  level  of  funds  that 
would,  in  the  absence  of  Federal  funds 
made  available  under  Chapter  2,  be 
made  available  from  non-Federal 
sources;  and 

(b)  May  not  use  Chapter  2  funds  to 
supplant  funds  from  non-Federal 
sources. 

(Authority:  20  U.S.C.  2971(b)) 

SS  298J4-29S.30    (Raaarvad] 

Subpart  D— How  Children  Ervolled  In 
Private  Schools  Participate 

S  296.31    RaaponsibUity  of  SEA*  and  LEAs. 

(a)(1)  An  LEA  shall  provide  children 
enrolled  in  private  schools  in  that  LEA 
with  secular,  neutral,  and  nonideological 
services,  materials,  and  equipment  or 
other  benefits  that  will  ensure  equitable 
(as  compared  to  children  enrolled  in 
public  schools)  participation  of  private 
school  children  in  the  purposes  and 
benefits  of  Chapter  2  in  accordance  with 
the  requirements  in  SS  298.32-298.37  and 
section  1572  of  the  Act. 

(2)  The  LEA  shall  provide  the 
opportunity  to  participate  in  a  manner 
that  is  consistent  with  the  number  and 
needs  of  private  school  children  in  the 
school  district  of  the  LEA. 

(3)  The  LEA  shall  exercise 
administrative  direction  and  control 
over  Chapter  2  funds  and  property  that 
benefit  children  enrolled  in  private 
schools. 

(4)(i)  Provision  of  services  to  children 
enrolled  in  private  schools  must  be 
provided  by  employees  of  a  public 
agency  or  through  contract  by  the  public 
agency  with  a  person,  association, 
agency,  or  corporation  that,  in  the 
provision  of  those  services,  is 
independent  of  the  private  school  and  of 
any  religious  organization. 

(ii)  This  employment  or  contract  must 
be  under  the  control  and  supervision  of 
the  public  agency. 

(b)(1)  An  SEA  shall— 

(i)  Ensure  that  each  LEA  complies 
with  the  requirements  of  §§  298.32- 
298.37;  or 

(ii)  If  no  Chapter  2  project  is  carried 
out  by  an  LEA,  make  arrangements — 
such  as  through  contracts  with  nonprofit 
agencies  or  organizations — under  which 
children  in  private  schools  in  that  LEA 
are  provided  with  services  and 
materials  to  the  extent  that  would  have 
occurred  if  the  LELA  had  received 
Chapter  2  funds. 

(2)  If  an  SEA  conducts  instructional 
programs  or  personnel  training 


programs,  it  shall  comply  with  these 
requirements  as  if  it  were  an  LEA 

(c)  Under  sections  1522(a)(3)(B)  and 
1533(a)(1)(B)  of  the  Act,  an  application 
by  an  SEA  or  LEA  must  contain  the 
planned  allocation  of  funds  required  to 
implement  section  1572. 

(d)  In  accordance  with  section 
1572(a)(1)  of  the  Act.  the  regulations  m 
this  subpart  only  apply  to  children 
enrolled  in  private,  nonprofit  elementary 
and  secondary  schools. 

(Authonty;  20  U.S.C  2972) 

S29S.32    Consuttstion  irtth  prtvata  achooi 
officials. 

In  order  to  receive  Chapter  2  funds,  an 
LEA  shall— 

(a)  Contact  annually  appropnate 
officials  from  private  schools  within  the 
area  served  by  the  LEA  to  determine 
whether  those  officials  desire  that  their 
students  participate  in  the  Chapter  2 
program;  and 

(b)  With  respect  to  those  officials  in 
schools  with  children  who  will 
participate,  consult  regarding  the 
development  and  implementation  of  the 
Chapter  2  program  before  the  LEA 
makes  any  decision  that  affects  the 
opportunities  of  private  school  children 
to  participate  in  the  program. 

(Authority:  20  U.S.C.  2922(b)(1).  2972) 

S  296.33    Naads,  nunibar  of  chMrsn,  and 
types  of  sarvlcsa. 

An  LEA  shall  determine  the  following 
matters  on  a  basis  comparable  to  that 
used  by  the  LEA  in  providing  for 
participation  of  public  school  children: 

(a)  The  needs  of  children  enrolled  in 
private  schools. 

(b)  The  number  of  those  children  who 
will  participate  in  the  Chapter  2 
program. 

(c)  The  Chapter  2  services  that  the 
LEA  will  provide  to  those  children. 

(Authority:  20  U.S.C.  2972) 

§  298.34    Factors  uaad  in  dotanrHrUng 
equttai>le  parttdpattoa 

(a)  Equal  expenditures  (1) 
Expenditures  for  Chapter  2  programs  for 
children  enrolled  in  private  schools  must 
be  equal  (consistent  with  the  number  of 
children  to  be  served)  to  expenditures 
for  Chapter  2  programs  for  children 
enrolled  in  the  public  schools  of  an  LEA. 
taking  into  account  the  needs  of  the 
individual  children  and  other  factors 
that  relate  to  such  expenditures. 

(2)  Except  as  provided  in 
§  298.14(b)(l)(ii).  in  determining  whether 
expenditures  are  equal  under  paragraph 
(a)(1)  of  this  section,  an  LEA — 

(i)  May  not  take  into  accv>unt  the 
extent  to  which  children  in  pruate 
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11  hfiols  i^at!rH(cd  «  portion  of  th«'  IJ^A's 
Hll(K,,iiinn  under  {  Z5»  "'Ihlf^Kii).  hut 

i;ij  May  take  info  hu  uunt  (fifTcreii.  es 
in  !he  routs  per  ch\]d  of  meeting  the 
needs  of  the  indiviikial  chiLlren  'o  hf 
served  nnd  other  rfit:lors  thi*!  relate  tu 
these  expenditures,  hs  provided  m 
prir<i)<r-iph  ftilft!  of  this  section. 

|h|  Svr\icPS  on  a.n  fqtittiiblr  hi!s:s   [\] 
In  rtddilion  to  meeting  ftie  eijual 
expenditures  requirement  \n  para^ifiiph 
(dl  of  thiH  set  tion,  tin  [J-',-\  Mhti[I  provide 
for  She  partii  ipalion  in  \hr  f^tipfpr  2 
pnjgrani  of  children  enrolled  iii  privt»l« 
»i  hools  on  ,in  equittihle  hasis 

!JI(i)  In  deterniinm>(  whether  an  LJ-l/\ 
IS  providing  for  partuipation  on  *r 
P(pnlatile  basis    the  servu  es  provided  tu 
private  school  chiLiren  arui  the  SBrvii.fs 
provided  to  pubhc  sijioot  children  are 
lonsitf   rfd 

111]  If  ,\n  I.KA  uses  CTTiapter  2  funda  to 
concei'tr  I'e  programs  for  pufkiic  school 
rhikiren  ou  d  partu  ular  group, 
attendanie  area    iir  gnufe  or  age  '  -vel 
the  lJ-'..\  shaft  enaiire  equitable 
opportunities  for  participation  by 
(hdcfren  ennilted  m  [.nvatp  schools 
who — 

(A|  Ifave  the  gam»i  needi  as  the  public 
school  children  to  be  served,  and 

(H)  .'Xre  in  that  gniujj  atte-?,dance  area. 
or  grade  nr  itK^  level 

I  III)  If  itut  a««<iB  oi  chtitlntB  ttorollrtl  m 
private  s(  hools  are  different  froim  tbc 
need*   if  children  cHiroILid  mi  put>l>c 
school*,  an  [FJK  shall  provid*  Chiipter  2 
iervues  for  the  private  school  chUdrcn 
that  addreM  (heir  net^i  ui>  an  ei^itabl« 
basis 

l-AuihonH  .'0  I  s  c  :^rz\ 

I  29Q.M     r urate  not  to  ttonofH  b  prtwtv 
•chooL 

(a)  An  1J-!A  nia^  only  u.se  t'hapter  2 
funds  to  prnvid**  servii  es  that 
supplement  the  level  of  services  that 
would    in  the  atiseiice  of  CKapter  2 
services,  be  available  to  childrea 
er  •oiled  m  a  private  school. 

|})|  An  li-"..-\  shall  use  (Chapter  2  funds 
to  meet  the  nefds  of  rhdrfn-n  enrolled  in 
a  pnvnfe  srhoot,  hut  not  for  the  purj)o»c 
of  aiding  fhr  prtva'^'  "M;hool 

lAuituirUy    aj  I.'  S.I.     JH721 


i  29S-3S     c^tflpnivnt  snd  i 

fa!  To  ni«el  ihe  reijiurenients  o( 
section  15r"2(cl  (J  Iht:  Act.  •  public 
agency  must  ktufp  title  to  and  exerci»e 
(  ontinuing  a(fminntrHtive  control  of  uli 
PHuipment  and  supplies  lh«t  the  LEA 
acquires  with  Chapter  Z  funds 

(T)|  The  publk,  ^eucy  raay  place 
equipmeiU  and  supphei  in  a  private 
school  for  the  prnod  of  tim«  nee(Jed  for 
the  proj^ram 


(i  ]  The  publu:  agency  &hu\l  ensure  that 
the  ecfciipment  or  supplies  placed  in  a 
private  school — 

( 1 )  .'\re  used  fur  Cliapter  2  purpost*. 

^2)  .Are  used  fur  aecMlar.  rieutnii.  and 
norik£ieuk)gic«i  (wrpoces.  and 

(3)  ( Jin  be  removed  from  the  private 
H(  hool  without  remodehnd  the  pnvate 
school  fai  il.ty 

|d|  The  piiblK  ««enry  shall  rpmove 
ei|  iipment  or  suppliefl  from  »  private 
school  if — 

( 1 )  The  e(juipment  or  supplies  are  no 
longer  needed  for  Ch.ipter  2  purposes,  or 

(2]  Removal  is  nei^'s&ai^  tu  avoid 
unauthonred  use  of  the  equipment  or 
siifipnes  for  other  than  Chapter  2 
purpose*. 

!e)  Kui  tik«  purpoce  of  thix  sectuin.  the 
term    pubiic  agency  °  inciudes  ibc  L£A. 

i  ■Strthurrtr  20  It  5  C   2fr2) 

S2MJ7    Canairacttafi. 

(a)  \o  Chfipfer  2  fvin<h  may  be  lised  to 
perfrrrm  repairs,  minor  remodelrng  or 
constnjctron  of  prfvafe  school  faalitics 

(h)  An  LEA  may  i  le  Chapter  2  funds 
to  perfcjrm  repairs,  minor  reuiudelLng,  or 
construction  of  pubtic  facilities  as  nw; 
be  necessary  to  cairy  out  its 
responsibifit^'s  under  this  subpart 

I  Authority  20  UlS.C  2W72] 

S2M.3a     BypM*. 

I  a )  T>»«  Secretary  imptements  ■ 
byp«as  if  an  SHA  or  LEA — 

1 1 1  Is  proKibited  by  taw  from 
providing  Chapter  2  services  for  private 
scfiosi  dviidrcn  on  an  equitable  basis:  or 

121  Has  swhstantiaify  failed,  or  is 
unwilling,  (o  prorrde  services  for  pnratr 
8(  hool  children  on  tin  eqmtable  basis 

lb)  If  the  Secretary  implements  a 
bypass,  the  Secretary — 

(1)  Waives  an  SEA's  or  LEA's 
responsibility  for  providing  Chapter  2 
services  for  private  school  children  and 
arranges  to  provide  the  required 
serv  ices, 

!21  C;onsults  with  appropriate  pabhc 
a!id  pnvata  schtx)!  offiaals.  and 

I  M  D«<iucta  the  cost  of  ihese  semces. 
including  any  administrative  cost*,  from 
the  appropriate  alkotinenl  of  Chapter  2 
funds  provided  to  the  State 

(c)  Pwodky  the  GimI  pe»o<utton  of  an 
inwsrigstion  or  a  compiaint  that  could 
resiJt  in  a  byp«»a  action,  the  Secretary 
may  withhold  fr««i  the  alJocafkjn  of  the 
affected  SCA  or  LEA  the  amount  the 
Secretary  estniMlee  t«  neceaaary  to  pay 
Ihe  cost  of  the  services  referred  to  in 
paragrepli  fb)  of  tH»»  seetion 

jAuthonty   20  use   2972  Id).  (e|.  («)) 


M  29«.39-2MjtO    (RMeoMd) 

PART  76— STATE-ADMINISTERED 
PROGRAMS 

2  The  aulhunty  citation  fur  Part  7«  ia 

revised  to  read  as  follows: 

.\utkority:  20  U.S.C  1221e-3(a)n).  2974(b|. 
and  3A:'*  linlem  ot^erwie*  noted. 

{76.1    |Ame«»ded| 

3  Section  7ai  la  aaoeruled  by 
removing  paragraph  (c)  and  adding  the 
foUowtng  uuthonty  citaUon  at  the  end  of 

the  seclioii: 

(Authoritr20USC  1221f-3(a|fl),  29C4fb), 

and  3474) 

4  Section  76.401  as  set  forth  at  53  HI 
31603.  August  la,  198a.  is  i-nended  by 
adding,  as  the  secoiui  item  m  the  chart 
in  paragraph  [a},  an  entry  to  read  as 

follows; 


of  an  appttcadon- 


5  7S.401 
opportuNlty  tor  ■ 


faderm.  S«ata.  imI 
locat  Partnartrvp 
•or  Educalkxwf 

impfovfTxnt 


ChaptM  2  at  T«a  I. 

Elamantanr  mh^ 
Secondary 

Education  Ad  o( 
IMS.  M  MMn-ad 
(aOU.SC.2911  t 


2M 


5  Section  76.563  is  revised  to  read  as 

follows 


S7ft.5«3 


coot 


If  a  State  or  a  subgranlec  decxirs  to 
charge  md>rec1  coati  lo  a  program  that 
has  a  statutory  re<)airein«nt  prohibiting 
the  uae  of  Federal  fiutds  to  supplant 
non  Federal  funds,  the  State  or 
subgrantee  shall  uae  a  restricted  iiuiirecl 
cost  rate  compated  under  34  CFR  75.564- 
7550». 

lAuthonty:  20  U  S  C.  122Te-3(8)(lJ.  2974(b), 
3474J 


}  78.734    [Amandad] 

6  S<K:tion  76.734  is  amended  by 
removinj?  "Unlea*  a  lonf^er  period  is 
required  nnder  M  CFR  Part  74.  a"  and 
adding  "A"  in  its  place 

H  78J.  7«cS«.  71^1,  7«l401.  7V.5O0C  71.03, 
7S.533,  76.5)4,  7«JM.  7«.i0a,  TtL?**, 
76. 7M,  7».7«7,  7t.740  I 


I 

7  The  authority  citations  for  the 
following  sectiona  are  aruendcd  by 
adding  ",  2974(b)"  before  the  final 
parenthesis    {{  76.2.  7%^a,  7S.51.  7ft.4ai. 
76.500.  76  532,  76.533,  76.534,  76.592, 


76.600,  76,703,  76.704.  76.707.  76.740, 
76.760. 

$76,125    [AmefKtod] 

8.  The  authority  citation  for  $  76.125 
as  set  forth  at  53  PR  31602,  August  18. 
1988,  is  amended  by  removing  "and" 
and  adding,  in  its  place.  ",  2974(b)". 

8  76.707    [Amand^-d] 

9.  The  table  in  S  76.707  is  amended  by 
removing  "under  the  cost  principles  in 
appendices  C-F  to  45  CFR  Part  74"  in 
paragraph  (h). 


PART  77— {AMENDED] 

10.  The  following  undesignated  cross 
references  are  removed  from  Part  76. 

§§  76.50.  76.140,  76.305,  76.600  through 
76.690,  76.702,  76.730  ttvough  76.734, 
76.770  through  76.772  and  76.900  through 
76.902    [Amandad] 

a.  The  cross-references  following 
§§  76.50,  76.305,  76.702,  and  76.734. 

b.  The  cross-references  preceding 
§§  76.140  through  76.142.  76.600.  76.681 


through  76.690,  76  730  through  76  "34 

76  770  through  76.792,  and  76  «I0  fhrou-h 

76.902  (Subpart  H] 

§77.1    (Amended] 

11.  The  authority  citat'on  for  Part  ~7 
(following  §  77.1)  is  revised  to  read  as 
follows: 

lAuthonty  20  U  S  C  1221e-3(a)!1 ).  3974(b), 
and  3474.  unless  otherwi&t  noted  i 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1135 

[Ex  Part*  No.  290  (Sub-No.  2)] 

Railroad  Cost  Recovery  Procedures 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  interpretation  of  rule. 

summary:  The  Commission  is  adopting 
an  interest  element  for  inclusion  in  the 
quarterly  rail  cost  adjustment  factor  in 
order  to  add  more  accuracy  to  that 
calculation.  The  methodology  for 
calculating  the  interest  element  will  be 
based  on  changes  in  interest  rates.  The 
original  proposal  was  contained  in  a 
notice  served  February  13,  1987,  52  PR 
4790  (February  17, 1987).  Interest  rates 
will  be  calculated  by  dividing  interest 


payments  by  average  total  debt.  The 
weight  of  the  interest  component  will  be 
the  percentage  of  operating  expenses, 
rents,  taxes  and  interest  represented  by 
interest  payments.  Class  I  railroad 
Annual  Report  Form  R-1  data  will  be 
used  for  the  calculation. 
DATES:  The  interest  element  shall  be 
included  beginning  with  the  second 
quarter  1989  submission. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  T.  Bono.  (202)  275-7354  or 
Robert  C.  Hasek,  (202)  275-0938  or  275- 
7354.  TDD  for  hearing  impaired  (202) 
275-1721. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to,  call 
or  pick  up  in  person  from:  Dynamic 
Concepts  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 


Washington.  DC  2t)423,  or  telephone 
(202)  289^35",  Assistance  for  ihp 
hearing  :mpaired  is  a\a;lable  through 
TDD  services  (202)  2"5-l-21  or  b> 
pickup  from  Dynamic  Concepts  Inc., 
Room  2229  at  Commission  hpadqL,ar!(' 

This  action  will  not  affect  e.ther  the 
quality  of  the  human  environment  or 
energy  conservation.  It  will  not  have  a 
significant  adverse  impact  on  a 
substantial  number  of  smaii  entities. 

Dated  Februarv  8,  1989 

By  the  Commission  Chairmdn  Gradison. 
Vice  Chairman  Simmons.  Commissioners 
Andre,  Simmons,  Lamboley  Vice  Chairmar 
Simmons  wouid  have  apphed  the  new 
standard  beginning  w.th  the  sriond  quH'-'f'- 
of  1985, 

Noreta  R.  McCee. 

Secretary 

[FR  Doc,  89-4"42  Filed  2-26-89,  8  4:,  amj 
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NOTICES 
Agency  information  collection  activities  under  OME  -eview, 

8793 
Meetings: 
DIA  Advisory  Board,  8"^ 

Drug  Enforcement  Administration 

NOTICES 

Schedules  of  controlled  substances:  production  quotas: 
Schedules  I  and  II — 
1989  aggregate.  8848 

Applications,  hearings.  determir.c::or.s.  etc.: 
Goggin,  Leon  D.,  M.D.,  8847 
Sterlmg  Drug  Inc  .  8848 

Education  Department 

RULES 

Relocation  assistance  and  real  property  acquisitjon 
Uniform  cost-effective  pohcies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  unrii  r 
Federal  Highway  Administration  in  this  issui  1 
NOTICES 
Elementary  and  secondary  education: 

Education  Consolidation  and  Improvempnt  .Art  wa;\fcr 
intent;  Federated  States  of  Micronesia.  8~93 
Grants  and  cooperative  agreements:  availability,  etc 
Strengthening  institutions  and  endowTnent  challenge 
programs.  8795 

Energy  Department 

See  also  Energy  Information  Administration,  Ft-de'al  Energy 
Regulatory  Commission,  Hea.';ngs  and  .-Appeals  Office. 
Energy  Department 
RULES 
Relocation  assistance  ar,d  real  property  acquisition 

Uniform  cost-effective  policies  and  procedures  jEdilorial 
Note:  For  a  document  on  this  subject  see  entn  under 
Federal  Highway  .Administrc-ition  m  this  :ssuej 
NOTICES 

Grant  and  coopera!i\e  agrcerr.eiit  awards: 
Princeton  University,  8"95 
Underground  Injection  Practices  Council.  srSo 
Natural  gas  exportation  and  importation 
Cornerstone  Natural  Gas  Co.,  8796 
Hydro  Engineering.  Inc.,  et  al.  8797 
Washington  Natural  Gas  Co.,  8"98 

Energy  Information  Admnistration 

NOTICES 

Meetings: 
American  Statistical  .Association  Committee  on  Energy 
Statistics.  8~9y 
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Environmental  Protection  Agency 

RUL£S 

Rfli)t  ,1'ion  ti -.s.  .' ini  f  fiiul  fim!  pruporly  Hciiaisition 

I'niform  (unt  cffec  !i\f  puii(  ii-s  and  procedures  [Editorial 
Note:  K.)r  h  dm  umc-;'  <  n  this  sub|ec:t,  see  entry  under 
FfdiT'i!  Hi^hwiiy  A.i  ;..;istrnri(in  m  this  is8ue| 
Wrtler  polhituin  contnil 

Sfrftf  uni!fn<r()und  i!i|f'i  I    i::  :  .mtrol  pro^r.nii  — 
Mismsftippi,  87;J4 
P«0«)8€D  RUl£S 

A:r  quality  impli'rnrnt.i!,i>n  p^.nn.  iip;i-'iv,i!  .cid 
prnmulgiiion    v/iriniit  Stiilcs 

Missmsippi    H''m 
NOTICES 

Ak'IK  \   infiirri.al'  in  i  i'\'.'-'.  ',.i;i  iii'i^Mics  under  CJMB  review, 

mil  1 

rcsiii  nit'  r<'i<iStrH*i(in   (am  elhitmn   etr  • 

Ch.ipin.m  (:h.'"ih  nl  Cu    tU)14 
r-n.li    ,iiu!  hti/.  ir-  !i  "IS  s'i!i>. t.ini  I'li  i  i  'Mtrnl 
(  hri!;ii  ,il  ti-s'.:  ii 

Dii'rt  rei  fipt,  m]h 
Prerritinuf.n  'un-  notices  rci.e'.pl.t.  tu-(!h   H.I7 
(2  iii)(  iinicnls! 

Executlvf  Ofllc«  of  the  President 

Sf-  ['ri'siifnl.al  [)(i<  sinirn!>.     Ir,i,!f  K,'prf<i-:i', stive.  Off;  re  of 
Federal  Aviation  Administration 

RUC£S 

1  r  ir>ii'  oil  ,irr,n    H-.'h   M  'j;' 

I ..'  i!oi  ■i.'n<>ii'-i ! 
1  Mn.Hi!;on  nrf.iH    lorrr,  t;oi;    H''27 
P«0«>08£D  mjL£8 

Airvv  .ifhinrss  liirei  '!\e8 

1 1  lioi  imients) 
I  riniitioi!  ,ir>MS    H'tm,  H'Hl 

I J  iloi  liiiii-nts  ( 
motk.es 

{  •'■s>,n-,!/,ii!i)n    fiiiu'ior.s    arul  <)uthor:ly  delejjatioas. 
M.irth.i  1  Vines, ird    M.-\,  fW7 

Federal  Communlcatlont  Commission 

RULES 

K.i.iiii  lir Ofiiti  di!in>i 

K.ii'.ii)  I"V  (Toss  ovM'.i-rship  rule.  8744 
K.niio  serv  II  f»    spr(  uii. 

Maritinu-  scrvii  cs — 

VIS  I  SiiMni'U    ruiilitionii!  u.^e  in  New  York  nnd  New 
t  )rir<ii!S  port  arc  IS,  H~4,S 
K  I,!  o  tl.ilMiis    '.I'lr  i'f  iiss'>;pi:'.ri' 'H 

Ark.in.s.is    H"'4J 

M.,  h'K.in,  H^-JJ 

Mississippi    H"44 

()k.,(hoi!-,,i    H^4  1 

!i-^,(s    H'4  1 
I  J  ill  irdmtTi's) 
PBOPOSED  RULES 
Hri.lio  s!,i'ior..s    tiilue  of  ci-ssijjr.nientb. 

loiAH,  H'tt.S,  H'tW) 
I .^  iltM  umi-n'sj 

Missoi.n    H"!)** 

1  eniiesscf    rt't)7 

Wtishiiixton    H"B7 
MOTICES 

.•\xeni  v  ifdorniatiun  Louui-tion  tiL.li\  .tics  under  UMU  review. 


AppHialii'rs.  hi  jrin^s.  Jdi-rniinations.  etc.: 
Cireat  Amencan  Radio  Corp  .  M18 
Metja  BroadcustinR  Corp  ,  Bfll9 
Ondracek.  lack  F. ,  B«20 

Federal  Deposit  Insurance  Corporation 

I«0T1CES 

Afjenry  i!.form..t;on  (dliei  oun  a^tiv.ties  under  0MB  review. 
\1  do<  uinent.s) 

Federal  Election  Commission 

NOTICES 

Mei'tinjjs,  S  mshine  Act.  Bfl'9 

Federal  Emergency  Management  Agency 

RULES 

ReloratKin  assistance  and  real  property  acquisition: 

I'mform  cost  effective  pohcics  and  procedures  |Editorial 
Note.  For  a  document  on  this  suhiect.  see  entry  under 
Frderal  Highway  Administration  in  this  issue) 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  (..IS  roluy  Ait.  e'( 

Natural  «'*''  '''tla  coiici  lion  system,  B'ZB 

NOTICES 

Kiel  tiic  rate,  sm.iii  power  produi  tion.  and  inlerlockmx 
liirci  torate  f'lmjiis,  eli 

D.'troit  Fd,son  Co   et  al  ,  8""^ 
Natural  Kas  (ertifu.ate  filmj^s 

Northwest  I'lpeline  C^orp   et  al  ,  t«(X) 
Prelmun.try  permits  surrender 

Trenton  Falls  Hydroelectric  Co  ,  fi«n5 
.■\f';\.i  i:::,  rs.  hroniii^s.  (ii'trrnv;-iir:(in.-i   tic: 

Arkla  Krierxy  Resources,  8i«Xi 

Corpus  C^hnsti  Transnussion  (^o  ,  8fl()6 

( ;eorsia  Pacific  Corp,.  8«<)6 

Inter  (lity  Minnesota  Pipelines  I.td  ,  Int     H806 

New  KiiKland  Power  Co  .  H807 

Sou'h  Carolina  Flectnc  fV  (.as  Co..  8807 

Federal  Higtiway  Administration 

RUL£S 

Relocation  assistance  and  real  property  acquisition: 
I'niform  cost-effective  policies  and  procedures,  8912 

NOTICES 

RcliKatioii  assistaiue  and  real  property  acquisition.  Surface 
Transportation  and  Unifomi  Relocation  Act 
.Amendments  of  198'    mmins  expense  schedule.  8'J51 

Federal  Maritime  Commission 

NOTKES 

Agreements  filed,  etc  ,  Hi\ZZ 
Investigations,  hearinxs.  petitions,  etc.: 
Ma'son  Nav'.gation  C^o  ,  Inc  ,  8822 

Federal  Reserve  System 

NOTICES 

.'\iitomated  clearing  house  transaf  lions    risk  reduction,  8822 
.Mectmss.  Sunshine  Act.  88~9 
A;-f\:ci:t:i  rs    bt'i:rini;s.  lirtfrminm^ons.  etc.: 
I'niori  Colony  Bancorp,  882.') 

Federal  Trade  Commission 

NOTKES 

iYemerxer  notification  waiting  penods,  early  terminations, 

HH2H 


Federal  Register  /  Vol.  54,  No.  40  /  Thursday.  March  2.  1989  /  Contents 


Fish  and  Wildlife  Service 

PROKTSCD  RULES 

Migratory  bird  hunting: 
Federal  Indian  reservations  and  ceded  lands 
Correction,  8880 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Dichlorophene  and  toluene  capsules;  correction,  8880 

Human  drugs: 
Methadone;  conditions  for  use  in  maintenance  and 
detoxification  treatment.  8954 

PROPOSED  RULES 

Human  drugs: 
Methadone;  conditions  for  use,  8978 
Methadone;  conditions  for  use  in  maintenance  and 
treatment  of  narcotic  addicts.  8973 

NOTICES 

Human  drugs: 
Export  applications — 

PROLEUKIN  for  injection.  8829 
Methadone;  use  in  maintenance  and  detoxification 
treatment;  guidance  availability.  8972 
Medical  devices;  premarket  approval: 
Collagen  Corp.;  Alveoform  Biograft;  correction,  8880 

Forest  Service 

NODCES 

Environmental  statements;  availabihty,  etc.: 
Gila  National  Forest,  NM,  8768 

General  Services  Administration 

RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 

Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control:  Food  and  Drug 

Administration;  Health  Care  Financing  Administration; 
Public  Health  Service 

RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highwfay  Administration  in  this  issue] 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  8827 

Health  Care  Financing  Administration 

RULES 

Medicaid: 

Income  and  eligibility  verification  systems,  8738 
Medicare: 

Radiologist  services:  fee  schedules  determination.  8994 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders,  8807,  8810 
(2  documents) 


Housing  and  Urban  Development  Department 

RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  (Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 
Supportive  housing  demonstration  program: 
Handicapped  homeless  persons:  transitional  and 
permanent  housing:  correction,  8880 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  National  Park 
Service;  Surface  Mining  Reclamation  and  Enforcement 
Office 

RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Admmistration  in  this  issue] 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Diversification  requirements  for  variable  annuity. 
endowTnent,  and  life  insurance  contracts,  8728 

International  Trade  Administration 

NOTICES 

Antidumping: 
Electrolytic  manganese  dioxide  from — 
Greece,  8771 
Ireland,  8776 
Japan.  8778 
Elemental  sulphur  from  Canada  8770 
Steel  wheels  from  Brazil.  8780 
Countervailing  duties: 
Fabricated  automotive  glass  from  Mexico.  8782 
New  steel  rail,  except  light  rail,  from  Canada.  8784 
Export  trade  certificates  of  review,  8791 
Short  supply  determinations: 
Semi-finished  steel  slabs,  8792 

International  Trade  Commission 

NOTICES 

Agency  information  collec'ion  activities  under  0MB  review, 

8835 
Import  investigations: 
Fresh,  chilled,  or  frozen  pork  from  Canada.  8835 
Steel  voluntary  restraint  agreements:  economic  effects  on 
U.S.  steel  consuming  industries  8835 

Justice  Department 

See  also  Antitrust  Division:  Drug  Enforcement 

Administration 
RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  uniier 
Federal  Highway  .Administration  m  this  issue] 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

8836 
Privacy  Act: 

Systems  of  records.  8837 


\  I 
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Labor  D«partm«nt 

RUL£S 

ki'hii  .iti.ui  a,s-.;s(,iru.t'  diiil  rf.ii  pruptM;>  dcqiiihitiun 

ri'.itorni  (uiHt  ffff'ctivp  pcjlii.ics  rtiid  prt)i:fciure»  lEditoriai 
Note:  F  ir  a  dncumfnt  on  thi.s  suh|t;i:t    see  entry  under 
FfdiT.il  HixhwHV  Ad.m.rii.strHtmn  iii  ttufi  issue) 

Land  Maruig«m«nt  Bureau 

NOTICES 

C    ^  iSUI  f  of  pw'>iu     iiiiuls 

(:..':.)r  id>'    hUili) 
l.,(';d  inf  p^ins. 

i  i,iho    HiVM) 

iVincMllf  DisSrn  !  (.r-iiiiiK  Adv!sc)rv   Bo.ird.  Hrt-W) 

S.ilf..rd  Dutni  t  (,r  i/inK  AdMt :ir\   H.Mid    tW.U 
Hi'-i'v    iii  !.  'nn    H,i!fs,  li'Hsi'H,  rU 

\.'\, 1,1,1    tUill 
I .!  docunu'iU.s) 
Kt'Houn  ('  nirtriHUftTifiit  piiins    rit. 

S.u  iirro  K.'Htmr-f  A:>--i    NM.  Hil\.\ 
SMr\.r\    ji,rit   t:|;,-!v;s 

Mm  hin^n   ^^t^  t.' 

\r'.  1.1.1    tw,i  I 

Library  of  Congreaa 

MOTICtS 

MffiinwM 

AiiUTii  ,in  K  .iki:ir  C.T.Irr  H.i.ird  nf   IrustiM-s.  tiJi4y 

M«rtt  Syatama  Protection  Board 

RULES 

Frt'fdiUT!  of  Infiir'v.dliiin  A,  '    iniplrniciiNiiion.  H'25 
P«OPOS£D  RULES 

I'r.ii  ':-,  I'  Mild  ;y  "  rdur'' 

,Appf,il  turiii  :()p'iM!;,il  h'lr;!'.  JH.i)    rfViMuii.  HrjJ 

Minerals  Management  Service 

NOTICES 

(>  I't-r  (;iint',fii'!i!.i!  Shrlf:  lirvcldpnirnt  oiKTriluuis 
I  iMirdiii.itiDn 

H.iU  Houston  Oil  Co    HH.l.i 

Ml  MoKan  Oil  *  (.dH  Co  ,  rtH.i.1 
{)ii!iT  Contiru-nldl  Sticlf  operMtionH 

Offii  !.il  priitri    lion  lii.iKrmiis    h'.  Hilatiiiity    HH,14 

Natlorval  Aeronautics  and  Space  AdrrOnlstratlon 

RULES 

Ki'loi.ation  iis.s.st.im.e  <inil  rt-.i!  property  dLijinsitiDn 

Uniform  i  ost  cffci  tivc  pohi  u's  di^d  prowciurps  |Editohal 
Note:  For  h  docunu-iit  on  thiH  siiti|ect,  »pp  entry  under 
Federal  HiHhw.iy  .Admini.stra'ion  ii.  !h;s  issue] 
NOTICES 
Meetings 

Space  S<  leiu.e  aiu!  .Appi.i  .i!;o!-.s  .Ad^'.^ory   (.'onimittee. 

National  Highway  TratfJc  Safety  AdmlnlatratJon 

RULES 

l)do[lie!er  illHi  iosure  re<ju:fe'lir!:!s    H"4"   ■H"'><l 
(h  doeumenl.s) 

National  Institute  for  Occupational  Safety  and  Heeltti 

Sf-  (aMilers  for  Disease  C'.ontroi 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fisherv   1  onserv  ,i';ii!'.  and  i!iana>;enier;' 

.Ailan'.u   surf  i  iarn.s  and  oi  ''an  quahLig.  8"51 


Nattor^l  Part  Service 

NOTICES 

FmeiT^encv  closures 

Feiieral  Hall  National  Memorial.  NY.  8834 
Meetinj^s 

Chattahoochee  River  National  Recreation  Area  Advisory 
Commission.  ft834 

National  Technical  Information  Service 

NOTICES 

J'atent  lii.enses    ex.i:lusi\e 

Cat.iUst  C"or]i  .  correction,  e'y.'? 

Nuclear  Regulatory  Commission 

NOTKES 

Knvironmental  statements,  availaliility.  etc.: 

Duke  Power  C:o  .  8tt50 
Meetings 

Reactor  Safeguards  Advisory  Committee   8Hol 
Meetings   Sunshine  Act.  B8''9 
Af^p':i  a!!'>ns.  hfor:n;^s.  dt'tfnniiuitiODS.  flc: 

C.eorgia  Power  Im   et  al  .  8852 

Michigan  State  University.  885J 

Southern  California  Fxlison  Co   et  al  .  SavVl 

ln;versity  of  Texas   8855 

Office  of  United  SUtes  Trade  Representative 

S,-t-  Trade  Representative  Office  of  L'nited  States 

Pennsytvania  Avenue  Development  Corporation 

RUL£S 

Relocation  assistance  and  real  property  acquisition 

I'niform  cost  effective  policies  and  procedures  |Editorial 
Note:  For  a  document  on  this  subiect.  see  entry  undcT 
Federal  Highway  Administration  in  this  issue] 

NOTICES 

Meetings    8H5<^ 

Personnel  Management  Office 

NOTICES 

F'.xcepted  service 

S<  hedule*  A.  B.  and  C.  positions  placed  or  revoked— 
I'pdate.  8855 

Presidential  Documents 

PfKXLAMATIOMS 

Spt\-iiii  obaenances 

American  Red  Cross  Month  (Proc  5938).  8723 

PubUc  Health  Service 

St'r  also  Center?  for  Disease  Cunlro'.  Food  and  Drug 
Aiiministration 

RULES 

Health  manpower  shortage  areas,  designation  criteria.  8735 

notx;e8 

Medical  te(  hnology  scientific  evaluations 

Salivation  electro-stimulator  use:  patient  criteria,  8829 
Meetings 

National  Toxicology  F^rogram.  Scientific  Counselors 
Board,  correction,  8880 

Railroad  Rettremerrt  Reform  Commtssk>n 

Si-f  Commission  on  Railroad  Retirement  Reform 

Securities  ar>d  Exchange  ComnUsaion 

notices 

Self  regulaton,-  organizations,  proposed  rule  chan^^es: 
.'Xmeruan  Stock  Flxchange,  Inc.  8aS6 


Chicago  Board  Options  Exchange,  Inc.,  8857 
Government  Securities  Clearing  Corp.,  8860 
Applications,  hearings,  determinations,  etc.: 

John  Hancock  Variable  Annuity  Account  F,  8863 
Keystone  Provident  Life  Insurance  Co.  et  al.,  8861 
Security  Mortgage  Acceptance  Corp.-l  et  al.,  8862 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Illinois.  8864 

New  York  et  al.,  8864 

Tennessee,  8864 

Tennessee  et  al..  8865 
Meetings;  regional  advisory  councils: 

Arkansas.  8865 

Maine,  8865 

Nevada.  8865 

State  Department 

MOnCES 

Meetings: 
International  Commuiiications  and  Information  Policy 

Advi80i7  Committee,  8865 
International  Investment  Advisory  Committee,  8866 
International  Telegraph  and  Telephone  Consultative 

Committee,  8866 
Shipping  Coordinating  Committee,  8866 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permits  and  coal  exploration  systems: 
Approval  process  requirements  and  definitions; 
ownership  and  control,  8982 

Tennessee  VaHey  Authority 

RULES 

Relocation  assistance  and  real  property  acquisition; 

Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
8867 

Trade  Representative,  Office  of  United  States 

NOTICES 

Foreign  trade  barriers  and  practices;  public  identification  of 

practices;  trade  liberalization  priorities.  8867 
Generalized  System  of  Preferences: 
Imports  information  during  first  10  months  (1988).  8887 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 

Federal  Highway  Administration;  National  Highway 

Traffic  Safety  Administration 
RULES 
Organization,  functions,  and  authonty  delegations: 

Federal  Railroad  Administrator,  8746 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 

Trans  Continental  Airlines.  Inc..  8877 

Trans  World  Express,  8877 

Treasury  Department 

See  also  Internal  Revenue  Service 


NOTICES 

Agency  information  collection  activities  under  OMB  review. 
8877,  8878 
(4  documents) 

Veterans  Administration 

RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  iEdilorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue) 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Transportation.  Federal  Highway 
Administration.  8912 

Part  III 

Department  of  Health  and  Human  Services,  Food  and  Daig 
Administration.  8954 

Part  IV 

Department  of  the  Interior.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  8982 

Part  V 

Department  of  Health  and  Human  Services.  Health  Care 
Financing  Administration.  8994 


Reader  Aids 

Additional  information,  intlucfing  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue 
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Presidential  Documents 


Proclamation  5938  of  February  28.  1989 
American  Red  Cross  Month,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  Red  Cross,  as  a  symbol  and  an  ideal,  has  meant  help  and  reassurarcp  to 
millions  of  Americans  and  people  around  the  world.  To  Henn.  Djnant, 
founder  of  the  International  Red  Cross  125  years  ago,  help  meant  a  brsghf  rrd 
cross  on  a  white  banner,  carried  onto  battlefields  by  those  tending  woundrd 
soldiers  and  civilians  innocently  caught  in  conflict.  To  Clara  Barton,  fcandcr 
of  the  American  Red  Cross,  help  meant  all  that  Dunant  envisioned  pljs  a 
system  by  which  people  could  voluntarily  help  each  other  cope  during  times  of 
disaster,  not  just  during  war.  Today,  we  need  only  look  to  the  success  of  the 
American  Red  Cross  to  see  how  boUi  visions  have  become  realities. 

Whether  it  has  been  in  a  major  emergency  like  the  tornadoes  that  struck  .North 
Carolina  last  fall  or  in  the  aftermath  of  "the  terrible  death  and  destnict:on  of 
the  earthquake  in  Armenia,  the  Red  Cross  has  been  there  extending  the  hand 
of  help.  In  1988,  4.2  million  people  were  given  emergency  food,  clothing  ami 
shelter  by  more  than  76  thousand  Red  Cross  disaster  volunteers. 

Clara  Barton's  dream  of  mitigating  the  suffering  of  disaster  victims  also 
brought  an  understanding  of  the  need  to  help  the  entire  population  to  be  better 
prepared  for  day-to-day  emergencies.  This  has  meant  teaching  7.1  m;ii!on 
people  first  aid.  Red  Cross  CPR,  swimming,  and  water  and  boating  safet\ 
Now,  perhaps  more  than  ever,  we  realize  how  education  can  mean  survival  <-.s 
we  and  people  around  the  world  face  the  deadly  threat  of  AIDS.  The  Red 
Cross  has  helped  us  understand  this  health  crisis  by  disseminating  AIDS 
prevention  information. 

Thousands  of  persons  needing  blood  owe  a  debt  of  gratitude  to  the  Amer:(  a.n 
Red  Cross.  From  recruitment  of  volunteer  donors  to  collecting  and  testing  that 
ensures  the  safest  blood  possible,  last  year  the  Red  Cross  was  able  to  provide 
our  ill  and  injured  with  6.4  million  units  of  blood. 

Our  American  Red  Cross  also  provides  important  humanitarian  serv:ce  to  o..r 
military  personnel  and  their  families,  including  counseling  and  assistance  and 
referral  services  for  active-duty  military,  veterans,  and  their  dependents.  Our 
young  people,  too — more  than  3  million  of  them — have  made  a  valuable 
commitment  to  public  service  through  the  Red  Cross.  From  organizing  high 
school  and  college  bloodmobiles  to  visiting  patients  in  hospitals  and  retire- 
ment homes,  youth  programs  are  another  reason  why  we  should  apprecia'e 
the  work  of  this  remarkable  organization. 

From  the  visions  of  Henry  Dunant  and  Clara  Barton  have  come  one  of  the 
greatest  volunteer  movements  in  history.  The  strength  of  the  Red  Cross  can  be 
seen  every  day,  everywhere,  through  ihe  work  of  people  who  believe  that  a 
successful  life  must  include  serving  others.  It  is  through  their  commitment  that 
a  bright  red  cross  on  a  white  banner  continues  to  mean  hope,  dignity,  and 
compassion  to  thousands  of  people  in  need,  both  here  at  home  and  around  the 
world. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America  and  Honorary  Chairman  of  the  American  National  Red  Cross,  by 
virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
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States,  do  hereby  proclaim  the  month  of  March  1989  as  American  Red  Cross 
Month  I  ur^p  all  Americans  to  continue  their  generous  support  and  ready 
assistance  to  the  work  of  the  American  Red  Cross  and  its  nearly  3,000 
Chapters  and  stations  on  military  installations. 

IN  WITNESS  W}{EREOF,  I  have  hereunto  set  my  hand  this  twenty-eighth  day 
of  February,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  Stales  of  Amenca  the  two  hundred  and 

thirteenth 


^ 


Rules  and  Regulations 


Thm  teclion  of  the   FEDERAL   REGISTER 
contains  regutatory  documents  having 
general  appiicabiiity  and  legal  effect  most 
of  which  are  keyed  to  arKJ  codified  In 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  tittes  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Docunfwits. 
Prices  of  new  tMOka  are  listed  w\  the 
first  FEDERAL   REGISTER   Issue  of  each 
weeiL 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1204 

AvallaMttty  of  Offlctal  Information 

AOENCy:  Merit  Systems  Protection 

Board. 

ACnOM:  Pmal  rule. 

•ulWiAllY:  The  U.S.  Merit  Systems 
Protection  Board  (Board)  is  amending  its 
regulatloiia  at  5  CFR  Part  1204  by  adding 
a  section  on  the  availability  of 
confidential  commercial  information- 
The  new  section  establishes  procedures 
to  notify  subnutters  of  records 
containing  confidential  commercial 
information  when  those  records  are 
requested  under  the  Freedom  of 
Information  Act  6  U.S.C.  552.  as 
amended  if.  after  reviewing  the  request 
the  responsive  records,  and  any  appeal 
'ly  the  requester,  the  Board  may  be 
required  to  disclose  the  records.  These 
procedures  comply  with  Executive 
Order  12600  issued  on  June  23, 1987,  and 
pubhshed  in  the  Federal  Register  on 
June  25. 1987. 

EFFECnvi  DATE  March  2, 1989. 

FOn  FURTHER  INFORMATION  CONTACT: 

Michael  H.  Hoxie,  (202)  653-7200. 

list  of  SubjecU  in  5  CFR  Part  1204 

Freedom  of  Information.  Practices  and 
procedures.  Privacy. 

Accordingly,  5  CFR  Part  1204  is 
amended  as  follows: 

FART  1204— AVAILABILmr  OF 
OFFICIAL  INFORMATION 

1.  The  authority  citation  for  Part  1204 
is  revised  to  read  as  follows: 

Autbority:  5  U.S.C.  552  and  1205.  Pub.  L 
99.507:  Section  1204.14  alto  issued  under  E.O. 
12800,  52  FR  23781,  June  25, 1987. 

2.  Section  1204.14  is  added  to  read  as 

follows: 


Federal   Renter 
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S  1 204. 1 4    Requests  for  access  to 
confidential  commercial  Inf onnatlon. 

(a)  General.  Confidential  commercial 
information  provided  to  the  Board  by  a 
business  submitter  will  not  be  disclosed 
in  response  to  a  Freedom  of  Information 
Act  request  except  in  accordance  with 
this  section. 

(b)  Definitions.  (1)  The  term 
"confidential  commercial  information" 
means  records  provided  to  the 
government  by  a  submitter  that  arguably 
contain  material  exempt  from  release 
under  Exemption  4  of  the  Freedom  of 
Information  Act  5  U.S.C.  552(b)(4), 
because  disclosure  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 

(2)  The  term  "submitter"  means  any 
person  or  entity  who  provides 
confidential  commercial  information  to 
the  government  The  term  "submitter" 
includes,  but  is  not  limited  to, 
corporations,  state  govemnents,  and 
foreign  governments. 

(c)  Notice  to  business  submitters.  The 
Board  will  provide  a  business  submitter 
with  prompt  written  notice  of  a  request 
encompassing  its  confidential 
commercial  information  whenever  that 
action  is  required  under  paragraph  (d)  of 
this  section,  and  except  as  provided  in 
paragraph  (h)  of  this  section.  This 
written  notice  will  either  describe  the 
exact  nature  of  the  confidential 
commercial  information  requested  or 
will  provide  copies  of  the  records  or 
portions  of  records  containing  the 
commercial  information. 

(d)  When  initial  notice  is  required.  (1) 
V»^ith  respect  to  confidential  commercial 
information  submitted  to  the  Board 
before  January  1, 1988,  the  Board  will 
give  the  business  submitter  notice  of  a 
request  whenever. 

(i)  The  information  is  less  than  10 
years  oli  or 

(ii)  The  Board  has  reason  to  believe 
that  disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(2)  With  respect  to  confidential 
commercial  information  submitted  to  the 
Board  on  or  after  January  1, 1988,  the 
Board  will  give  notice  to  the  business 
submitter  whenever 

(i)  The  business  submitter  has 
designated  the  information  in  good  faith 
as  commercially  or  fmancially  sensitive 
information;  or 

(ii)  The  Board  has  reason  to  believe 
that  disclosure  of  the  information  could 


reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(3)  Notice  of  a  request  for 
commercially  confidential  informatjon 
submitted  before  January  1, 1988.  is 
required  for  a  period  of  not  more  than  1.) 
years  after  the  date  on  which  the 
information  is  submitted  unless  the 
business  submitter  requests,  and 
provides  justification  for,  a  longer 
epecific  notice  period.  Whenever 
possible,  the  submitter's  claim  of 
confidentiality  must  be  supported  by  a 
statement  or  certification,  by  an  officer 
or  authorized  representative  of  the 
company,  the  the  information  in 
question  is  in  fact  confidential 
commercial  information  and  has  not 
been  disclosed  to  the  public. 

fe)  Opportunity  to  object  to 
disclosure.  Through  the  nobce  descnbed 
in  paragraph  (c)  of  this  sectioa  the 
Board  will  afford  a  business  sjbrofter  a 
reasonable  period  within  which  to 
provide  a  detailed  statement  of  an> 
objection  to  disclosure.  Tlie  statement 
must  specify  all  grounds  for  withholding 
any  of  the  information  under  any 
exemption  of  the  Freedom  of 
Information  Act  In  addition,  in  the  casp 
of  Exemption  4,  the  statement  must 
demonstrate  why  the  information  is 
alleged  to  be  a  trade  secret,  or  to  be 
commercial  or  financial  information  iha! 
is  privileged  or  confidential  Information 
a  business  submitter  provides  under  this 
paragraph  may  itself  be  subject  to 
disclosure  under  the  Freedom  of 
Information  Act. 

[f]  Notice  of  intent  to  disclose 
information.  The  Board  Hill  considfr 
carefully  a  business  submitters 
objections  and  specific  grounds  for 
claiming  that  the  information  should  no! 
be  disclosed  before  determining  whether 
to  disclose  confidential  commercial 
information.  Whenever  the  Board 
decides  to  disclose  confidential 
commercial  information  over  the 
objection  of  a  business  submitter  it  will 
forward  to  the  business  submitter  a 
written  notice  that  includes: 

(1)  A  statement  of  the  reasor.s  'or 
which  the  business  submitter  s 
disclosure  objections  were  not 
sufficient; 

(2)  A  description  of  the  confidential 
commercial  information  to  be  dis-i-sr-i 
and 

(3)  A  specified  disclosure  date  The 
Board  will  forward  the  notice  of  intent 
to  disclose  the  information  a  reasonable 
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nimibpr  of  d«y«  «»  clrcum«tance« 
permit   heforp  the  ip«»<:ified  einte  upon 
whuh  ilisrloriure  is  enpectrd  It  will 
forward  h  copy  of  the  duclnsurf  n  itice 
to  the  rpqueslHf  at  the  •ame  time 

(xl  S'olice  of  Frf^dam  of  Infi^miutuw 
1 1  I  iuwauit.  Whenever  a  reijuester  files 
A  lawsuit  seeking  to  compel  disclosure 
of  business  information  co^  pred  hy 
paragraph  |d)  of  this  sec  Hon.  the  Hoard 
will  notify  the  business  submitter 
promptly 

(h)  Ex(f'pt;i>n.i  to  notice  rt^airemenla. 
T^e  notice  requirements  of  th'.s  section 
do  not  apply  when 

|1)  The  Board  lielernimt-s  that  the 
information  should  not  be  disclosed. 

(2)  TVie  information  lawfully  has  t>een 
publishe(i  or  otherwise  made  available 
to  the  pubii<". 

|.l|  Disi  losure  of  the  Information  is 
required  by  law  (other  than  SI'S  V, 
SS2).  or 

(4)  The  dis<.lo«ure  !•  n-qulred  by  an 
iijjeni  y  rule  that 

|i)  Was  ailoptpd  pursuant  to  notice 
and  public  comment. 

(ii)  Specifies  narrow  cla.tses  of 
records  submitted  to  the  aj^ency  that  are 
to  b>«  released  under  the  Freedom  of 
Information  Act;  or 

(ill)  Provides  in  exceptional 
nrcumstances  for  notice  when  the 
submitter  provides  written  justification. 
at  the  time  the  information  is  submitted 
or  a  reasonable  time  thereafter,  thnt 
disclosure  of  the  Information  could 
reasonably  be  expected  to  (  ause 
substantial  competitive  harm 

(5)  The  information  requested  is  not 
designated  by  the  submitter  as  exempt 
from  disclosure  in  accordance  with 
agency  regulations  promulgated 
pursuant  to  this  section,  when  the 
submitter  had  an  opportunity  to  do  so  at 
the  time  of  submission  of  the 
information  or  a  reasonable  time 
thereafter,  unless  the  agency  has 
sutistantial  reason  to  believe  that 
disclosure  of  the  information  would 
result  in  competitive  harm,  or 

(fl)  The  designation  made  by  the 
8ut)mitter  in  accordance  with  Board 
regulations  appears  obviously  frivolous, 
except  that,  in  such  case,  the  Board  must 
provide  the  submitter  with  wntten 
notice  of  any  final  administrative 
disclosure  determination  within  a 
reasonable  penod  prior  to  the  specified 
disclosure  date 

Dste  February  24.  ItfW 
RotMrt  E.  Taylor. 
( 'l«rk  of  (Ae  Bixinl 

\¥V.  Uor.  80-'4aJ3  nied  3-l^».  a4A  amj 
■LUHO  000*  T4M-«t-« 


DCPARTHEFfT  OF  TRANSPORT ATIOW 

F«<l«rai  Avtation  AdnHnietratton 

14CFRP»rt71 

lAlnpMC  Dodiat  No.  M-ASO-ZSl 

Revision  of  Transnion  Area,  Alabester. 
AL 

AOCMCY:  Federal  Aviation 
Administration  (FAA).  DOT 

«kCTK>M:  Final  rule 


tUMMART:  This  amendment  revnet  the 
Alabaster.  AL  Transition  Area  by 
adding  an  amvai  area  extension.  The 
extension  will  provide  airapace 
protection  for  aircraft  executing  a  new 
Nondirec  ttonal  Radio  Beacon  (NDB), 
Runway  33.  Standard  Instrument 
Approach  Procedure  (SlAP)  to  the 
Shelby  County  Airport,  Also,  this  action 
corrects  the  geographic  position 
coordinates  for  Bessemer  Airpoii. 
tFWCnvi  DATt  0901  u  t.c,  April  6. 1989 
POff  nWTHCM  IMrOltMATK>M  COtfTACr 
lames  G  Walters.  Airspace  Section, 
Airspace  and  Procedures  Branch.  Air 
1  raffic  Division.  Federal  Aviation 
Administration.  P  O  Box  20638.  Atlanta, 
(^'orxia  30320;  telephone   (404)  763-7646. 
SUPn-UMNTAMY  MTOmiATION: 

Htatory 

On  December  19,  1988,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFT^ 
Part  71]  to  revise  the  Alabaster.  AL. 
Transition  Area  (S3  YK  50974)  This 
proposed  revision  would  add  an  arrival 
area  extension  to  provide  alr»pace 
protection  for  aircraft  executing  a  new 
NDB  SlAP  being  planned  for  Runway  33 
at  the  Shelby  County  Airport.  Also,  the 
proposal  would  correct  the  geographic 
position  coordinates  for  the  Bessemer 
Airport  Interested  parties  were  invited 
to  participated  in  this  rulemaking 
prtK.eedin||  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  ob|ectin^  to  the  proposal 
were  received  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.8D 
dated  [anuary  4,  1988 

Th«  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Alabaster.  AL  Transition  Area  by 
adding  an  arrival  area  extension  to 
provide  additional  controlled  airtpace 
for  aircraft  executing  a  new  NDB  SIAP 
to  Runway  33  at  the  Shelby  County 
Airport  and  corrects  the  geographic 
position  coordinates  for  the  Bessemer 
Airport 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  ihcm  operationally 
current.  It,  therefore.  (1)  is  not  a  "major 
rule"  under  Fjcecutive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policiei  and  Procedures  (44 
PR  11034;  February  28, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  18  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  tt 
ts  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubiecU  in  14  CFR  Part  71 

Aviation  safety,  Transition  area. 
AdoptioD  of  th«  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71-OESKiNATK)N  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority-  48  U.S.C.  134a(a),  13M<a),  ISlft 
EO  10654.  40  U.S.C  10e(g)  (Reviswi  Pub.  L 
97-449.  [anuary  12.  1983):  14  OTt  11  88. 


S71.1S1    [Amenttod] 

2.  f  71  181  is  amended  as  follows: 

Alabaater.  AL  [Amended] 

By  deleting  the  existing  description 
and  substituting  the  following:  That 
air«pace  extending  upward  from  700 
above  the  surface  within  a  7-mile  radius 
of  Shelby  County  Airport  (Ut. 
33'ia41'N;  Long.  88*47'01"W):  within 
3.5  miles  each  side  of  the  168'  bearing  of 
the  Calera  RBN  (Lat.  33'0r06  N;  Long. 
86*4e'02'W).  extending  from  the  7-mile 
radius  area  to  a  point  11  miles  south  of 
the  RBN;  within  a  8.5-mile  radius  of 
Bessemer  Airport  (Lat.  33*18'4e"N;  Long. 
86'55'32"W);  excluding  that  portion 
which  coincides  with  the  Birmingham. 
AL  Transibon  Area." 

luued  in  East  Point.  Georgia,  on  February 
14.  1968 

WUllaiB  D.  Wood 

Acting  Manager.  Air  Traffic  Division 
Southern  Region. 

(FR  Doc  88-4635  Fll«d  3-1-88;  6:46  am) 
HLLMO  COM  4>1»-19-e 


14  CFR  Pert  71 

[AlrapMe  Docket  Na  M-ASO-21] 

RevtclOfi  to  Trenettion  Aree,  Leke  City. 
SC 

AOCNCY:  Federal  AviaUon 
Administration  (FAA),  DOT. 
acpon:  Final  rule. 


r  This  amendment  revises  the 
Lake  City.  SC  Transition  Area.  This 
action  deletes  an  arrival  area  extension 
based  on  the  192*  bearing  from  the 
Evans  RBN  and  adds  a  new  extension 
either  side  of  the  288'  bearing  of  the 
RBN.  This  amendment  is  necessary  to 
afford  Airspace  Protection  for  aircraft 
executing  a  new  standard  instrument 
approach  procedure  (SIAP)  to  the  Lake 
City  Municipal  C.J.  Evans  Field  Airport 

■FFfCnvi  DATE  0901  u.t.c,  August  24, 
1989. 

fOK  njfrrHCR  mporanATioN  contact: 

Melvin  Brock,  Airspace  Section. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division,  Federal  Aviation 
Administration.  P.O.  Box  20638,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 

•UePlCMENTARY  MFORMATION: 

History 

On  December  19, 1988,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  Transition  Area, 
Lake  City.  SC  (53  FR  50974).  The 
nondirectional  radio  beacon  (NDB) 
standard  instrument  approach 
procedure  (SIAP)  originally  proposed 
based  on  the  192*  bearing  from  the 
Evans  Radio  Beacon  (RBN)  was  never 
developed.  A  new  NDB  SIAP  has  been 
developed  predicated  on  the  288° 
bearing  of  the  Evans  NDB.  The  proposed 
amendment  would  delete  the  arrival 
area  extension  along  the  192°  bearing 
and  add  a  new  extension  either  side  of 
the  288*  bearing  of  the  Evans  RBN.  This 
action  is  necessary  to  afford  airspace 
protection  for  aircraft  executing  ihe  new 
SIAP.  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
repubhshed  in  FAA  Handbook  7400.6D 
dated  January  4, 1988. 

The  Rule 

This  amendment  of  Part  71  of  the 
Federal  Aviation  Peg-Jations  revises  the 
Lake  City.  SC,  Transition  Area  by 
deleting  an  arrival  area  extension  and 
adding  a  new  extension  to  provide 


airspace  protection  for  aircraft 
executing  a  new  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  area. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATKm  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
E.0. 10854;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449,  January  12, 1983);  14  CFR  11.69. 

§71.181    [Amended] 

2.  Section  71,181  is  amended  as 
follows: 

Lake  City,  SC  [Amended] 

By  removing  the  existing  description 
and  adding  the  following:  "That 
airspace  extending  upward  from  700' 
above  the  surface  within  a  6.5-niile 
radius  of  the  Lake  City  Municipal  C.J. 
Evans  Field  Airport  (Lat.  33°51'14"N; 
Long.  79°46'08"VV):  within  3  miles  each 
side  of  the  283°  bearing  from  the  Evans 
RBN  (Lat.  33°51'21"N;  Long.  79°45'58"W), 
extending  from  the  6.5-mile  radius  area 
to  8.5  miles  west  of  the  RBN;  excluding 
that  portion  which  coincides  with  the 
Kingstree,  SC,  Transition  Area," 

Issued  in  East  Point,  Georgia,  on  February 
14, 1989. 

WiUiam  D.  Wood, 

Acting  Manager,  Air  Traffic  Division 
Southern  Region. 

[FR  Doc.  89-4836  Filed  3-1-89;  8;45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  S»-ASW-6] 

Revieon  of  Transition  Area;  Att>en».  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Correction  to  final  rule, 

SUMMARY:  This  action  corrects  the 
latitude  and  longitude  coordinates 
describing  the  Athens  Municipal 
Airport.  The  coordinates  of  the  Athens 
Municipal  Airport  were  revised  after  the 
original  final  rule  Airspace  Docket  88- 
ASW-e  was  issued.  This  action  will  also 
change  the  name  of  the  nondirectiondl 
radio  beacon  (NDB)  used  to  execute  the 
standard  instrument  approach 
procedure  (SIAP)  serving  the  Lochndge 
Ranch  Airport.  In  the  original  final  rule 
Airspace  Docket  88-ASW-6,  this  NDB 
was  incorrectiy  referred  to  as  the 
Lochndge  Ranch  NDB.  The  correct  name 
of  this  NDB  is  the  Crossroads  NDB. 
EFFECTIVE  DATE:  March  2.  1989. 
FOR  FUftTHER  INFORMATION  CONTACT: 
Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division. 
Southwest  Region.  Department  of 
Transportation,  Federal  Aviation 
Administi-ation.  Fort  Worth.  TX  76193- 
0530,  telephone  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  88-ASW-6 
was  pubhshed  on  August  24,  1988. 
revising  the  transition  area  located  at 
Athens,  TX.  (53  FR  32211).  This  action 
-will  correct  the  latitude  and  longitude 
coordinates  of  the  Athens  Municipal 
Airport  and  will  also  change  the  name 
of  the  NDB  used  to  execute  SIAP  ser\  ing 
the  Lochndge  Ranch  Airport  from 
Lochridge  Ranch  NDB  to  Crossroads 
NDB. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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Uat  of  Subiecti  In  14  CFR  Part  71 

Aviation  iafety,  Transition  areas. 

Adoption  of  th«  AmandnMnl 

AccortlinKly  pursuant  to  the  authority 
deleRated  to  ma.  Part  H  of  the  Fedeml 
Aviation  ReKul«'ion«  ('<  CF'R  Pari  71)  it 
amended  as  follows: 

PART  71— OCSIQMATIOW  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROCTTES 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1  The  authonty  citation  for  Part  71 
ronlmui«8  to  read  as  follows 

Authority:  4tt  V  S  C   Mm*].  \iiM»)-  1510- 
F.xetutiv*  Onlar  lOSM.  49  U  S  C  108(i|) 
(Hrvi»«.d  Pub   L  iT-MB.  |iinu«ry  12.  li»3),  14 

(•>-H  nee 


|711t1     (AiMnd«dl 

2.  Jiection  71  181  i»  amended  as 

follows 

AttMM.  TX  [Kcviawll 

That  mnpace  axtRndlnn  upward  fnim  Tno 
feel  at>uv«  the  lurface  wilhin  a  d.ymila 
radius  of  Iha  Alhans  Municipal  Alrptirl 
(lalllude  12*0H  43-N  .  longitude  96'41|-40'W   ). 
and  within  2  miles  ead)  side  of  the  2118* 
radial  of  tha  Frankaton  VOR  (latitude 
32*04  Z8N  .  longltuda  96*31  SO"  W  ). 
sxtendlnji  from  the  0.5-mlle  radius  area  to  0 
milei  sail  of  the  Athena  Municipal  Airport, 
and  within  an  B.&'mile  radiua  of  the  Lochrid^ 
Ranch  Airporl  (Ulltude  31'S«'21  'N  .  longitude 
86"57M  W  .).  and  within  4  5  miles  each  side 
of  the  iSH'  baannji  of  the  Crossroads  NDB 
(latitude  12*03  4«N..  lom»ttude  98*5r2r"W  ). 
eKtending  from  the  B-S-mile  radiua  area  to 
10  S  milaa  north  of  th«  Lochndge  fUnch  NDB 

Issued  In  Fort  Worth.  TX.  on  February  B. 
IMH 

LMiry  L  Cnig, 

Manijfier  Ajr  Traffic  Divition  Southwaat 
Htfgion 
[YH  t)oc  a»-4A3?  Filed  J-l-8«r.  8.44  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofiHnlealon 

It  CFR  Parte  1M,  157,  260.  294.  S«5 
and3«S 

lOocSiat  Ma  mM7-17-000l 

Natural  Oae  Data  Co*ect>on  Syeteni; 
Correcttone  end  Revtelone  to  FERC 
Form  No.  2  Record  Formata  end 
AvaNabMty  of  Edit  Cttecfce  For  FERC 
Form  Noe.  2.  2-A,  t,  1 1,  14  end  16 

Issued  Fpbniary  23.  1M8 

AOCMCY:  Federal  Fjiergy  Regulatory 

Commission.  DOE 


ACTtoic  Notice  of  corrections  and 
revisions  to  FERC  Form  No.  2  '  record 
formats  and  availability  of  edit  checks 
for  FERC  Form  No§.  2,  2-A.  8. 11. 14  and 
18. 

tUMMARv:  This  notice  Identifies 
revisions  to  the  record  formats  for  FERC 
Form  .No  2.  The  revisions  affect 
Schedule  F5.  Records  23,  32.  41,  51.  52 
and  53  In  addition,  the  notice  includes  a 
list  of  proposed  edit  checks  for  FERC 
Form  Nos.  2.  2-A.  ft,  11.  14  and  16. 
OATC:  The  revisions  to  the  FERC  Form 
No  2  record  formats  and  the  proposed 
edit  checks  for  forms  are  available  on 
February  23.  1989 

POn  PUNTHWI  WSfOWMATlOW  COSfTACT: 
Brooks  Carter.  Office  of  Pipeline  and 
Producer  Rejiulation.  Federal  Energy 
Rpjiulatory  Commission.  825  North 
Capitol  Street  NE.,  Room  7010, 
Washington.  DC  20426,  (202)  357-8995  or 
(202)  35:' -8844. 
•Um.IM>MTAJIY  IHFOWSiATlOW: 

The  Commission  staff  is  Issuing 
certain  revisions  to  the  record  formats 
fur  WUC  Form  No.  2  in  order  to  correct 
certain  inconsistenaes  with  the  printed 
version  of  the  form.  The  revisions  affect 
the  following  records  in  Schedule  F5: 

1  Record  23  Investments  in  Subsidiary 

Companies  (Account  123.1) 
a  Information  Reported  Code  has 

been  revised:  Individual  investment. 

code  =  1,  Subtotal,  code  =  2. 

(irand  total,  code  =  3. 
b  Item  493a,  Total  Cost  Account 

123  1,  has  been  revised  to  include 

code  »  3 

2  Record  32:  Accumulated  Deferred 

Income  Taxes  (Account  190) 
a  Utility  Plant  Codes  have  been 
revised  as  previously  indicated  in 
the  lanuary  31.  1989  Notice  of 
Availability  of  COBOL  Source 
Code 
b  Utility  Plant  Code  =  7  (other)  is 
now  specified  in  new  Item  559a 
which  was  omitted  in  the  previous 
notice.  The  location  of  the  footnote 
ID  IS  adjusted  accordingly 

3.  Record  41:  Unamortized  Loss  and 

Gam  on  Reacquired  Debt  (Accounts 
189.  257) 
a  Account  Number  is  a  new  item 
located  In  character  positions  11-17 
Subsequent  character  positions  are 
increased  by  seven. 

4.  Records  51,  52  and  53:  Accumulated 

Deferred  Income  Taxes  for 
Accounts  281,  282  and  283 
a  Items  663.  674  and  685  have  been 
revised  from  "Credit  Account 
Numt)er"  to  "Debit  Account 


Number", 
b  Items  665,  678  and  687  have  been 

revised  from  "Debit  Account 

Number"  to  "Credit  Account 

Number". 
A  complete  description  of  the  revised 
record  formats  is  included  in  Appendix 
A  of  this  notice.  The  print  software  will 
be  revised  to  reflect  these  changes  and 
released  at  a  later  date. 

The  Commission  staff  is  also  releasing 
proposed  edit  checks  for  FERC  Form 
Nos.  2.  2-A,  8. 11, 14  and  16.  The  edit 
checks  are  listed  in  Appendices  A 
through  C  The  Appendices  are  not 
being  published  in  the  Federal  Register. 
copies  are  available  in  the  Public 
Reference  Room. 
LolsD  Cashail. 
Secretary. 
[FR  Doc  8&-4901  Filed  3-1-88:  a-45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Intemel  Revenue  Service 
ITi).  •2421 
26  CFR  Pan  1 

Income  Tax;  Dtversiflcatton 
Requirementa  for  Variable  Annuity, 
Endowment,  and  Life  Inaurance 
Contracta 

AQCNCY:  Internal  Revenue  Service, 

Treasury. 

action:  Final  regulations. 


■  Se«  Notica  nf  AvillabUity  publuhed  at  &3  FR 
•4004  Novamtwr  1    lOtW 


SUMHAflY:  This  document  contains  final 
regulations  relating  to  the  diversification 
requirements  for  variable  annuity, 
endowment,  and  life  insurance 
contracts.  Changes  to  the  applicable  law 
were  made  by  the  Tax  Reform  Act  of 
1984.  The  regulations  affect  issuers  and 
policyholders  of  variable  contracts  and 
provide  them  with  guidance  concerning 
the  tax  treatment  of  those  contracts. 

DATCS:  The  regulations  apply  to  variable 
annuity,  endowment,  and  life  insurance 
contracts  for  taxable  years  beginning 
after  December  31. 1963,  except  as 
follows:  Seel. 81 7-5(i)(2). 

poe  FUirrMKR  iNFomiATiOM  contact: 

Katherine  A.  Hossofsky,  of  the  Office  of 
the  Assistant  Chief  Counsel  (Financial 
Institutions  and  Products),  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224 
(Attention;  CC;n*P:4).  (202)  566-3458, 
not  a  toll-free  call. 


SUPm-EMCNTAftY  infohmation: 
Background 

This  document  amends  the  Income 
Tax  Regulations  (26  CFR  Part  1)  to 
provide  rules  under  section  817(h)  of  the 
Internal  Revenue  Code  of  1986,  relating 
to  diversification  requirements  for 
variable  annuity,  endowment,  and  hfe 
insurance  contracts.  Section  817(h)  was 
added  to  the  Code  by  section  211(a)  of 
the  Tax  Reform  Act  of  1984  (Pub.  L  98- 
389,  98  Stat.  750).  On  September  15. 1986, 
the  Federal  Register  published 
amendments  (T.D.  8101;  51  FR  32833)  to 
the  Income  Tax  Regulations  (28  CFR 
Part  1)  to  provide  temporary  regulations 
under  section  817(h).  The  same  issue  of 
the  Federal  Register  also  pubUshed 
proposed  amendments  (51  FR  32664)  to 
the  Income  Tax  Regulations  and  the 
Table  of  OMB  Control  Numbers  based 
on  those  temporary  regulations.  This 
document  supersedes  the  temporary 
regulations  under  section  817(Ti)  and 
adopts  final  regulations  based  on  the 
notice  of  proposed  rulemaking  published 
on  September  15, 1986. 

Before  adopting  the  final  regulations, 
the  Internal  Revenue  Service  sohcited 
comments  and  held  a  pubUc  hearing  on 
the  proposed  amendments.  Fourteen 
written  comments  responding  to  the 
notice  of  proposed  rulemaking  were 
received.  In  addition,  seven  persons 
provided  oral  comments  at  the  hearing 
held  on  July  1, 1987.  After  consideration 
of  all  comments  received,  the  proposed 
amendments  are  adopted  as  revised  by 
this  Treasury  decision. 

Public  Comments 

Several  commentators  argued  that  if  a 
segregated  asset  account  fails  the 
diversification  requirements,  any 
contract  invested  in  such  account  should 
fail  to  qualify  as  an  annuity, 
endowment,  or  life  insurance  contract 
only  for  the  period  during  which  the 
account  was  not  adequately  diversified. 
The  Internal  Revenue  Service  believes 
that,  in  general,  failing  the 
diversification  requirements  should 
result  in  disquahHB&tion  of  contracts  for 
all  periods.  Section  817(h)  provides  that 
a  variable  contract  shall  not  be  treated 
as  an  annuity,  endowment,  or  Ufe 
insurance  contract  for  purposes  of 
subchapter  L,  section  72.  and  section 
7702(a)  for  any  period  (and  any 
subsequent  period)  for  which  the 
investments  made  by  a  segregated  asset 
account  underlying  the  contract  are  not 
adequately  diversified.  The  statutory 
language  indicates  that  contracts  should 
remain  disqualified  for  periods 
subsequent  to  the  period  for  which  the 
investments  are  not  adequately 
diversified.  With  respect  to  prior 
periods,  section  7702  requires  that,  for  a 


life  insurance  or  endowment  contract, 
any  income  on  the  contract  for  all  prior 
taxable  years  be  treated  as  income 
received  or  accrued  by  the  poUcyholder 
if  the  contract  ceases  to  meet  the 
definition  of  a  life  insurance  contract. 
An  annuity  contract  is  treated  in  the 
same  manner  under  these  regulations. 

Various  commentators  suggested  that 
if  a  failure  to  diversify  is  inadvertent 
and  the  failure  is  promptly  corrected, 
contracts  based  on  such  an  account 
should  continue  to  quaUfy  as  hfe 
insurance,  endowment,  or  armuity 
contracts  during  all  periods.  The 
Internal  Revenue  Service  agrees  that 
variable  contracts  based  upon  a 
segregated  asset  account  that 
inadvertently  becomes  nondiversified 
should  be  treated  as  remaining 
qualified,  provided  that  the  issuer  or 
holder  of  the  contract  agrees  to  pay  such 
amounts  as  may  be  required  by  the 
Commissioner.  The  amounts  required  by 
the  Commissioner  to  be  paid  will  be 
based  on  the  amount  of  tax  the 
pohcyholders  would  have  been  required 
to  pay  if  they  were  treated  as  receiving 
the  income  on  the  contract  during  the 
period  of  nondiversification.  Although 
based  on  the  amount  of  tax  described  in 
the  preceding  sentence,  it  is  anticipated 
that,  in  determining  the  amount  of  the 
payment  the  absence  of  a  poUcyholder 
basis  adjustment  and  other  relevant 
factors  will  be  taken  into  account. 

Several  commentators  disagreed  with 
the  treatment  in  the  proposed 
regulations  of  all  government  securities 
as  securities  of  a  single  issuer.  This  rule 
has  been  revised  to  conform  to  section 
817(h)(6),  as  added  by  section  6080  of 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988. 

The  proposed  regulations  provide  that 
the  members  of  an  affiUated  group, 
within  the  meaning  of  section  1504(a). 
ordinarily  are  treated  an  a  single  issuer. 
The  final  regulations  delete  this 
provision. 

Various  comments  relating  to  the 
start-up  period  rules  under  paragraph 
(c)(2)  of  the  proposed  regulations  were 
received.  The  proposed  regulations 
provide  that  the  start-up  period  rules 
apply  only  if  no  more  than  30  percent  of 
the  amount  allocated  to  a  segregated 
asset  account  as  of  any  date  is 
attributable  to  premium  and  investment 
income  received  more  than  one  year 
prior  to  such  date.  A  commentator 
suggested  that  amounts  transferred  from 
a  previously  diversified  account  and 
amounts  transferred  as  a  result  of  a  tax- 
free  exchange  of  an  unaffiliated 
company's  contract  do  not  constitute  an 
abuse  of  the  start-up  period  rules,  even 
if  such  amounts  were  received  more 


than  one  year  prior  to  the  test  date.  In 
addition,  the  commentator  noted  that  it 
is  burdensome  for  companies  to  trace 
premium  and  investment  income  as  of 
any  date.  Accordingly,  the  final 
regulations  provide  that  if  more  than  30 
percent  of  the  amount  allocated  to  a 
segregated  asset  account  as  of  the  last 
day  of  a  calendar  quarter  is  attributable 
to  contracts  entered  into  more  than  one 
year  before  such  date,  the  start-up 
period  rules  do  not  apply.  Any  amount 
transferred  to  the  account  from  a 
diversified  account  or  any  amount 
transferred  as  a  result  of  an  exchange 
pursuant  to  section  1035  with  an 
unaffihated  company  is  not  treated  as 
an  amount  attributable  to  contracts 
entered  into  more  than  one  year  before 
such  date. 

Several  commentators  requested 
clarification  of  the  rules  relating  to  the 
aggregation  of  multiple  accounts  or 
funds.  The  final  regulations  restate  these 
rules  and  provide  additional  clarifying 
examples. 

The  final  regulations  extend  the  look- 
through  rules  apphcable  to  underlying 
investment  companies  or  trusts  all  of  the 
interests  in  which  (with  certain 
exceptions]  are  held  by  segregated  asset 
accounts  to  underlying  partnerships  all 
of  the  interests  in  which  are  held  Ijy 
such  persons.  The  final  regulations 
clarify  that  this  look-through  rule  is 
available  to  a  segregated  asset  account 
(notwithstanding  ownership  of  interests 
in  the  underlying  entity  by  the  pubhc)  if 
all  the  assets  of  the  segregated  asset 
account  are  attributable  to  (i)  premium 
payments  made  by  pohcyholders  prior 
to  September  26, 1981,  (ii)  premium 
payments  made  in  connection  with  a 
qualified  pension  or  retirement  plan,  or 
(iii)  any  combination  of  such  premium 
payments.  Additionally,  the  final 
regulations  clarify  that  the  return  on  an 
interest  in  an  underlying  entity  held  by 
the  general  account  of  a  life  insurance 
company  must  be  computed  in  the  same 
manner  as  the  return  for  the  related 
variable  contracts  prior  to  deducting 
expenses  related  to  the  variable 
contracts. 

The  final  regulations  include  an 
additional  look-through  rule  for  trusts, 
substantially  all  of  the  assets  of  which 
are  Treasury  securities.  Under  this  rule. 
Treasury  securities  are  still  treated  as 
such,  even  though  they  are  held  through 
a  custodial  arrangement  that  is  treated 
as  a  grantor  trust 

Several  commentators  requested  that 
the  regulations  clarify  whether 
purchased  put  and  call  options  on 
Treasury  securities,  interest  rate  futures 
contracts  on  Treasury  securities,  and 
options  on  such  contracts  are  classified 
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at  Treasury  •ecunUei  under  the 
regulalioni.  The  final  r«gulationi  clarify 
that  iuch  option*  and  futur«a  conlracU 
arfl  not  Treasury  tecurlties  b«c«u»e  their 
direct  obligor  la  not  the  US.  Treasury 

The  propoaed  regulations  re<iuire  that 
In  order  to  qualify  as  a  real  property 
account,  an  account  muat  have  40 
percent  of  Its  assets  Invested  In  real 
property  or  Interests  in  real  property  on 
the  first  anniversary  of  the  date 
premium  income  is  first  received.  A 
commentator  reijiiested  that  this  period 
be  increased  to  18  months,  because  of 
the  extensive  time  needed  to  identify 
and  buy  real  property  for  investment. 
Accordingly,  the  final  regulations 
provide  that,  if  on  or  before  the  first 
anniversary  of  the  account,  the  issuer 
has  stated  an  intention  to  invest  the 
assets  of  the  account  primarily  in  real 
property  or  interests  in  real  prtjperty.  the 
account  will  be  permitted  18  months  to 
invest  at  least  4<)  percent  of  its  assets  in 
such  items 

Spadal  Analysea 

The  Commissioner  of  Internal 
Revenue  has  deiermined  that  this  rule  is 
not  a  major  mle  as  defined  In  Executive 
Order  \223\   Accordingly,  a  Regulatory 
Impact  Analysis  is  not  recjulred. 
Although  a  noiu  e  of  proposed 
rulemaking  thni  solicited  public 
comment  was  issued,  the  Internal 
Revenue  S«?rvice  concluded  when  the 
notice  was  issued  that  the  regulations 
are  interpretative  and  that  the  notice 
and  public  procedure  requirements  of  5 
U  S  C.  563  did  not  apply  Accordingly, 
the  final  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Hexibility  Act  (5  U  S.C.  chapter  6J. 

Drafting  Infonnatioa 

The  principal  author  of  these 
regulations  is  Sharon  L  Hall  of  the 
Office  of  Assistant  Chief  Counsel 
(income  Tax  and  Accounting).  Internal 
Revenue  Service  However,  personnel 
from  other  office*  of  the  bitemal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style 

List  of  3ubi«cU  In  2«  CFK  1 J01-1— 

Income  taxes.  Insurance  companies 

Adoption  of  Amandmonta  to  tha 
Rafulatlona 

For  the  reasons  set  out  In  the 
preamble.  Chapter  I  Subchapter  A.  Part 
of  Title  28  of  the  Ctnle  of  Federal 
Regulations  Is  amended  as  follows 


PART  1-4MCOMC  TAX;  TAXABLE 
YEARS  BCQINNINQ  AFTER 
DECEMBER  1.  1M3 

Paragraph  1.  The  authonty  for  Part  1 
is  amended  by  adding  the  following 
citation  and  by  removing  "Section  1.817- 
5T  also  Issued  under  28  US  C.  8ir(h)." 

Authority:  26  U  S  C.  7806  '   *   *  Section 
1  817-8  also  issued  under  28  U  SO.  rt7(h) 

§1.«17-rr    [namovd] 

Par.  2.  26  CFR  Part  1  is  amended  by 
removing  I  1.817-5T. 

Par.  3.  The  following  new  §1.817-5  is 
added  to  read  as  follows: 


1 1 J17-9    Olomttncanon  i 

variaMa  annuity,  andowmant  and  Ma 


(a)  ConaequenceB  of 
nomiiversificaiion — (1)  In  general. 
Except  as  provided  in  paragraph  (a)(2) 
of  this  section,  for  purposes  of 
subchapter  L  section  72,  and  section 
7702(8).  a  vanable  contract  (as  defined 
in  section  817(d)),  other  than  a  pension 
plan  contract  (as  defined  in  section 
818(a)).  which  is  based  on  one  or  more 
segregated  asset  accounts  shall  not  be 
treated  as  an  annuity,  endowment,  or 
life  Insurance  contract  for  any  calendar 
quarter  period  for  which  the  investments 
of  any  such  account  are  not  adequately 
diversified.  For  this  purpose,  a  variable 
contract  shall  be  treated  as  based  on  a 
segregated  asset  account  for  a  calendar 
quarter  peiiod  if  amounts  received 
under  the  contract  (or  earnings  thereon) 
are  allocated  to  the  segregated  asset 
account  at  any  time  during  the  period.  In 
addition,  a  variable  contract  that  is  not 
treated  as  an  annuity,  endowment,  or 
life  insurance  contract  for  any  period  by 
reason  of  this  paragraph  (a)(1)  shall  not 
be  treated  as  an  annuity,  endowment,  or 
life  insurance  contract  for  any 
subsequent  penod  even  if  the 
Investments  are  adequately  diversified 
for  such  subsequent  penod.  If  a  vanable 
contract  which  is  a  life  insurance  or 
endowment  contract  under  other 
applicable  (e.g..  State  or  foreign)  law  is 
not  treated  as  a  life  insurance  or 
endowment  contract  under  section 
7702(a),  the  income  on  the  contract  for 
any  taxable  year  of  the  policyholder  is 
treated  as  ordinary  Income  received  or 
accrued  by  the  policyholder  shall  be 
treated  as  ordinary  Income  received  or 
accrued  by  the  policyholder  during  such 
year  in  accordance  with  section  7702  (g) 
and  (h)  Likewise,  if  ■  variable  contract 
Is  not  treated  as  an  annuity  contract 
under  section  72.  the  income  on  the 
contract  for  any  taxable  year  of  the 
I      policyholder  shall  be  treated  as  ordinary 
income  received  or  accrued  by  the 
policyholder  dunng  such  year  in  the 


same  manner  as  a  life  insurance  or 
endowment  contract  under  section  7702 
(g)  and  (h). 

(2)  Inadvertent  failure  to  diversify. 
The  inveatments  of  a  segregated  asset 
account  shall  be  treated  as  satisfying 
the  requirements  of  paragraph  (b)  of  this 
section  for  one  or  more  periods, 
provided  the  following  conditions  ere 
satisfied — 

(i)  The  issuer  or  holder  must  show  the 
Commissioner  that  the  failure  of  the 
investments  to  satisfy  the  requirements 
of  paragraph  (b)  of  this  section  for  such 
period  or  periods  was  inadvertent, 

(ii)  The  investments  of  the  account 
must  satisfy  the  requirements  of 
paragraph  (b)  of  this  section  within  a 
reasonable  time  after  the  discovery  of 
such  failure,  and 

(ill)  The  issuer  or  holder  of  the 
variable  contract  must  agree  to  make 
such  adjustments  or  pay  such  amounts 
as  may  be  required  by  the 
Commissioner  with  respect  to  the  period 
or  periods  during  which  the  investments 
of  the  account  did  not  satisfy  the 
requirements  of  paragraph  (b)  of  this 
section.  The  amount  required  by  the 
Commissioner  to  be  paid  shall  be  an 
amount  based  upon  the  tax  that  would 
have  been  owed  by  the  policyholders  if 
they  were  treated  as  receiving  the 
income  on  the  contract  (as  defined  in 
section  7702(g)(1)(B),  without  regard  to 
section  7702(g)(1)(C))  for  such  period  or 
periods. 

(b)  Diversification  of  investments — (1) 
In  general,  (i)  Elxcept  as  otherwise 
provided  in  this  paragraph  and 
paragraph  (c)  of  this  section,  the 
investments  of  a  segregated  asset 
account  shall  be  considered  adequately 
diversified  for  purposes  of  this  section 
and  section  817(h)  only  if— 

(A)  No  mare  than  55%  of  the  value  of 
the  total  assets  of  the  account  is 
represented  by  any  one  investment; 

(B)  No  more  than  70%  of  the  value  of 
the  total  assets  of  the  account  is 
represented  by  any  two  investments; 

(C)  No  more  than  80%  of  the  value  of 
the  total  assets  of  the  account  is 
represented  by  any  three  investments; 
and 

(D)  No  more  than  90%  of  the  value  of 
the  total  assets  of  the  account  is 
represented  by  any  four  investments. 

(ii)  For  purposes  of  this  section — 

(A)  All  securities  of  the  same  issuer. 
all  interests  in  the  same  real  property 
project,  and  all  interests  in  the  same 
commodity  are  each  treated  as  a  single 
investment;  and 

(B)  In  the  case  of  government 
securities,  each  government  agency  or 
instrumentality  shall  be  treated  as  a 
separate  issuer. 


(iii)  See  paragraph  [f]  of  this  section 
for  circumstances  in  which  a  segregated 
asset  account  is  treated  as  tlie  owner  of 
assets  held  indirecdy  through  certain 
pass-through  entities  and  corporations 
taxed  under  subchapter  M.  chapter  1  of 
the  Code. 

(2)  Safe  harbor  A  segregated  asset 
account  will  be  considered  adequately 
diversified  for  purposes  of  this  section 
and  section  ei7(h)  if — 

(!)  The  account  meets  the 
requirements  of  section  851  fb)(4)  and 
the  regulabons  thereunder  and 

(ii)  No  more  than  55%  of  the  value  of 
the  total  assets  of  the  account  is 
attributable  to  cash,  cash  items 
(including  receivables),  government 
securities,  and  securities  of  other 
regulated  investment  companies. 

(3)  Alternative  diversification 
requirements  for  variable  life  insurance 
contracts,  (i)  A  segregated  asset  account 
with  respect  to  variable  life  insurance 
contracts  will  be  considered  adequately 
diversified  for  purposes  of  this  section 
and  section  817fh)  if  the  requirements  of 
paragraph  (b)(1)  or  (b)(2)  of  this  section 
are  satisfied  of  if  the  assets  of  such 
account,  other  than  Treasury  securities, 
satisfy  the  percentage  limitations 
prescribed  in  paragraph  (b)(1)  of  this 
section  increased  by  the  Product  of  (A) 
.5  and  (B)  the  percentage  of  the  value  of 
the  total  assets  of  the  account  that  is 
represented  by  Treasury  securities.  In 
determining  whether  the  assets  of  an 
account,  other  than  Treasury  seciuities, 
satisfy  the  increased  percentage 
limitations,  such  limitations  are  applied 
as  if  the  Treasury  seciuities  were  not 
included  in  the  account  [i.e.,  the 
increased  percentage  limitations  are  not 
applied  to  Treasury  securities  and  the 
value  of  the  total  assets  of  the  account  is 
reduced  by  the  value  of  the  Treasury 
securities). 

(ii)  The  provisions  of  this  paragraph 
(b)(3)  may  be  illustrated  by  the 
following  examples: 

Example  (1).  On  the  last  day  of  a  quarter  of 
a  calendar  year,  a  segregated  asset  account 
with  respect  to  variable  life  insurance 
contracts  holds  assets  having  a  total  value  of 
SlOO.txn.  The  assets  of  the  accoimt  are 
represented  by  Treasury  securities  having  a 
total  value  of  $80,000  and  securities  of 
Corporation  A  having  a  total  value  of  $10,000. 
The  55%  limit  described  in  paragraph  fb)(l)(i) 
of  this  section  would  be  Increased  by  45% 
(0.5  X90%)  to  100*,  and  would  then  be 
applied  to  the  assets  of  the  account  other 
than  Treasury  securities.  Because  no  more 
than  100%  of  the  value  of  the  assets  other 
than  Treasury  securities  is  represented  by 
securities  of  Corporation  A.  the  investments 
of  the  account  will  be  considered  adequately 
diversified. 

Example  (2).  On  the  last  day  of  a  quarter  of 
a  calendar  year,  a  segregated  asset  account 


with  respect  to  variable  life  insurance 
contracts  holds  assets  having  a  total  value  of 
tlOO.OOO.  The  assets  of  the  account  are 
represented  by  Treasury  securities  having  a 
total  value  of  $60,000,  securities  of 
Corporation  A  having  a  total  value  of  $30,000, 
and  securities  of  Corporation  B  having  a  total 
value  of  $iaOOO.  The  55%  and  70%  limits 
described  in  paragraph  (b)(l)(i)  of  this  section 
would  be  Increased  by  30%  (0.5  x  60%)  to  BS% 
and  100%,  respectively,  and  would  then  be 
applied  to  the  assets  of  the  account  other 
than  Treasury  securities.  Securities  of 
Corporation  A  represent  75%,  and  securities 
of  Corporation  B  represent  25%,  of  the  value 
of  the  assets  of  the  account  other  than 
Treasury  securities.  Because  no  more  than 
85%  of  the  value  of  the  assets  other  than 
Treasury  securities  is  represeirtud  by 
securities  of  Corporation  A  or  B  and  no  more 
than  100%  of  the  value  of  the  assets  other 
than  Treasury  securities  is  represented  by 
securities  of  Corporations  A  and  E  the 
investments  of  the  account  will  be  considered 
adequately  diversified. 

(c)  Periods  for  which  an  account  is 
adequately  diversified — (1)  In  general. 
A  segregated  asset  account  that  satisfies 
the  requirements  of  paragraph  (b)  of  this 
section  on  the  last  day  of  a  quarter  of  a 
calendar  year  (i.e.,  March  31,  June  30, 
September  30,  and  December  31]  or 
within  30  days  after  such  last  day  shall 
be  considered  adequately  diversified  for 
such  quarter. 

(2)  Start-up  period  (i)  Except  as 
provided  in  paragraph  (c)(2)(iv]  of  this 
section,  a  segregated  asset  account  that 
is  not  a  real  property  account  on  its  first 
anniversary  shail  be  considered 
adequately  diversified  until  such  first 
anniversary. 

(ii)  Except  as  provided  in  paragraph 
(c)(2](iv)  of  this  section,  a  segregated 
asset  account  that  is  a  real  property 
account  on  its  first  anniversary  shall  be 
considered  adequately  diversified  tmtil 
the  earlier  of  its  fifth  anniversary  or  the 
anniversary  on  which  the  account 
ceases  to  be  a  real  property  account 

(iii)  For  purposes  of  paragraph  (c)(2) 
(i)  and  (ii)  of  this  section,  the 
anniversary  of  a  segregated  asset 
account  is  the  anniversary  of  the  date  on 
which  any  amount  received  imder  a  life 
insurance  or  annuity  contract  other 
than  a  pension  plan  contract  (as  defined 
in  section  618  (a)),  is  first  allocated  to 
the  account 

(iv)  If  more  than  30  percent  of  the 
amount  allocated  to  a  segregated  asset 
account  as  of  the  last  day  of  a  calendar 
quarter  is  attributable  to  contracts 
entered  into  more  than  one  year  before 
such  date,  paragraph  (c)(2)(i)  of  this 
section  shall  not  apply  to  the  segregated 
asset  account  for  any  period  after  such 
date.  Similarly,  if  more  than  30  percent 
of  the  amount  allocated  to  a  segregated 
asset  account  as  of  the  last  day  of  a 
calendar  quarter  is  attributable  to 


contracts  entered  into  more  than  5  years 
before  such  date,  paragraph  (c)(2)(ii)  of 
this  section  shall  not  apply  to  the 
segregated  asset  account  for  any  period 
after  such  date.  For  purposes  of  this 
paragraph  (c)(2],  amounts  transferred  to 
the  account  from  a  diversified  account 
(determined  without  regard  to  this 
paragraph  (cK2]}  or  as  a  result  of  an 
exchange  pursuant  to  section  1035  in 
which  the  issuer  of  the  contract  received 
in  the  exchange  is  not  related  in  a 
manner  specified  in  section  287(h)  to  the 
issuer  of  the  contract  transferred  in  the 
exchange  are  not  treated  as — 

(A)  Amounts  attributable  to  contracts 
entered  into  more  than  one  year  before 
such  date,  in  the  case  of  accounts 
subject  to  paragraph  (c)(2)(i]  of  this 
section,  or 

(B)  Amoimts  attributable  to  contracts 
entered  into  more  than  five  years  before 
such  date,  in  the  case  of  accounts 
subject  to  paragraph  (c)(2](ii)  of  this 
section. 

(3)  Liquidation  period.  A  segregated 
asset  accoimt  that  satisfies  the 
requirements  of  paragraph  (b)  of  this 
secdon  on  the  date  a  plan  of  liquidation 
is  adopted  shall  be  considered 
adequatelj  diversified  for — 

(i)  The  one-year  period  beginning  on 
the  date  the  plan  of  liquidation  is 
adopted  if  the  account  is  not  a  real 
property  account  on  such  date,  or 

(ii)  The  two-year  period  beginning  on 
the  date  the  plan  of  Uquidabon  is 
adopted  if  the  accoimt  is  a  real  property 
account  on  such  date. 

(d)  MoHtet  fluctuations.  A  segregated 
asset  account  that  satisfies  the 
requirements  of  paragraph  (b)  of  this 
section  at  the  end  of  any  calendar 
quarter  (or  within  30  days  after  the  end 
of  such  calendar  quarter)  shall  not  be 
considered  nondiversified  in  a 
subsequent  quarter  because  of  a 
discrepancy  between  the  value  of  its 
assets  and  the  diversification 
requirements  unless  such  discrepancy 
exists  immediately  after  the  acquisition 
of  any  asset  and  such  discrepancy  is 
wholly  or  partly  the  result  of  such 
acquisition. 

(e)  Segregated  asset  account.  For 
purposes  of  section  817(h)  and  this 
section,  a  segregated  asset  account  shall 
consist  of  all  assets  the  investment 
return  and  market  value  of  each  of 
which  must  be  aUocated  in  an  identical 
manner  to  any  variable  contract 
invested  in  any  of  such  assets.  See 
paragraph  (g)  for  examples  illustrating 
the  apphcation  of  this  paragraph  (e). 

(f)  Look-through  rule  for  assets  held 
through  certain  investment  companies, 
partnerships,  or  trusts — (1)  In  general.  If 
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thli  paragraph  (f)  applies,  a  beneficial 
Interest  in  a  regulated  Investment 
company,  a  real  estate  Investment  trust, 
a  partnership,  or  a  trust  that  is  treated 
under  sections  671  through  879  as  owned 
by  the  grantor  or  another  person 
(investment  company,  partnership,  or 
trust")  shall  not  be  treated  as  a  single 
investment  of  a  segregated  asset 
account  Instead,  a  pro  rata  portion  of 
each  asset  of  the  Investment  company, 
partnership,  or  trust  shall  be  treated,  for 
purposes  of  this  section,  as  an  asset  of 
the  segregated  asset  account.  For 
purposes  of  this  section,  the  ratable 
interest  of  a  partner  In  a  partnership's 
assets  shall  be  determined  in 
acxordance  with  the  partner's  capital 
Interest  In  the  partnership 

(2)  Applicability — (I)  Certain 
mveatrnent  companies,  partnenhipa. 
and  truats.  This  paragraph  (f)  shall  apply 
to  an  investment  company,  partnership, 
or  trust  if — 

(A)  All  the  beneficial  mterests  in  the 
investment  company,  partnership,  or 
trust  (other  than  those  described  in 
paragraph  (0(3)  of  this  section)  are  held 
by  one  or  mora  segregated  asset 
accountt  of  one  or  more  Insurance 
companies;  and 

(B)  Public  access  to  such  investment 
company,  partnership,  or  trust  is 
available  exclusively  (except  as 
otherwise  permitted  in  paragraph  (f)(3) 
of  this  section)  through  the  purchase  of  a 
variable  contract.  Solely  for  this 
purpoae.  the  status  of  a  contract  as  a 
variable  contract  will  be  determined 
without  regard  to  section  817(h)  and  this 
section. 

(ii)  Nonregiatered  partnerabipa.  This 
paragraph  (f)  shall  also  apply  to  a 
partnership  interest  if  the  partnership 
Interest  ij  not  registered  under  a  Federal 
or  State  law  regulating  the  offering  or 
sale  of  securities. 

(ill)  Trusts  holding  Treasury 
aecunties.  This  paragraph  (f)  shall  also 
apply  to  a  trust  that  ia  treated  under 
section  871  through  879  as  owned  by  the 
grantor  or  another  person  If 
subatanttally  all  of  the  assets  of  the  trust 
are  represented  by  Treasury  securities. 

(3)  Interests  not  held  by  segregated 
asset  accounts.  Satisfaction  of  the 
requirements  of  paragraph  (f)(2)(i]  of 
this  section  shall  not  be  prevented  by 
reason  of  beneficial  Interests  In  the 
Investment  company,  partnership,  or 
trust  that  are — 

(I)  Held  by  the  general  account  of  a 
life  insurance  company  or  a  corporation 
related  in  a  manner  speciHed  in  section 
2e7(b)  to  a  life  insurance  company,  but 
only  if  the  return  on  such  interests  Is 
computed  in  the  same  maaaer  as  the 
return  on  an  interest  held  by  a 
segregated  a»»t>t  account  Is  computed 


(determined  without  regard  to  expenses 
attributable  to  variable  contracts),  there 
Is  no  Intent  to  sell  such  interests  to  the 
public,  and  a  segregated  asset  account 
of  such  life  Insurance  company  also 
holds  or  will  hold  a  beneficial  interest  in 
the  Investment  company,  partnership,  or 
trust; 

(ii)  Held  by  the  manager,  or  a 
corporation  related  in  a  manner 
specified  in  section  287(b)  to  the 
manager,  of  the  Investment  company, 
partnership,  or  trust,  but  only  if  the 
holding  of  the  interests  is  in  connection 
with  the  creation  or  management  of  the 
Investment  company,  partnership,  or 
trust,  the  return  on  such  interest  is 
computed  in  the  same  manner  as  the 
return  on  an  interest  held  by  a 
segrf>gated  asset  account  Is  computed 
(determined  without  regard  to  expenses 
attnbutable  to  variable  contracts),  and 
there  la  no  Intent  to  sell  such  interests  to 
the  public: 

(ill)  Held  by  the  trustee  of  a  qualified 
pension  or  retirement  plan;  or 

(iv)  Held  by  the  public,  or  treated  as 
owned  by  policyholders  pursuant  to 
Rev  Rul.  81-225.  1961-2  C.R  12,  but  only 
if  (A)  the  investment  company, 
partnership,  or  trust  was  doted  to  the 
public  in  accordance  with  Rev.  Rul.  82- 
55.  1982-1  C.B.  12.  or  (B)  all  the  assets  of 
the  segregated  asset  account  are 
attributable  to  premium  payments  made 
by  policyholders  prior  to  September  28, 
1961.  to  premium  payments  made  in 
connection  with  a  qualified  pension  or 
retirement  plan,  or  to  any  combination 
of  such  premium  payments. 

(g)  Examples.  The  provlsiona  of 
paragraphs  (e)  and  (f)  of  this  section 
may  be  Illustrated  by  the  following 
examples. 

Example  fl).  (I)  The  assets  underiylng 
variable  contracts  Issued  by  ■  life  insurance 
company  consist  of  two  groups  of  assets:  (a) 
■  diversified  portfolio  of  debt  lectuities  and 
(b|  tntsTMU  tn  P.  a  partnership  that  is 
publicly  registered.  All  of  the  beneficial 
Intemts  in  P  are  held  by  one  or  more 
■egregated  asaet  accounts  of  one  or  more 
insurance  companies  and  public  access  to  P 
la  available  excJustvely  through  the  purchase 
of  a  variable  oontract  The  variable  contracts 
provide  that  pobcybolder*  may  specify  wtiich 
portion  of  each  premium  is  to  be  Invested  in 
the  debt  securiUes  and  wtuch  portion  is  to  be 
invested  in  P  interests.  The  portfolio  of  debt 
securities  and  the  sssets  of  P,  considered 
separately,  eech  satisfy  the  diversification 
requirements  of  paragraph  (b)  of  this  section. 

(11)  As  s  result  of  the  abiUty  of 
policyholders  to  allocate  premiums  among 
the  two  group*  of  aaaets.  tlte  inveetroent 
return  and  market  value  of  the  interests  tn  P 
and  the  debt  securities  may  be  allocated  to 
different  variable  contracts  In  a  oon-ldentlcal 
manner  Accordingly,  under  paragraph  (e)  of 
thia  section,  the  Interests  tn  P  are  treated  as 
pari  of  a  single  segregated  asset  account 


{"Account  T')  and  the  debt  securities  are 
treated  at  part  of  a  different  segregated  asset 
account  ("Account  2") 

(iii|  Since  P  is  described  in  paragraph 
(r)(2)(il  of  this  sectioa  interests  in  P  will  not 
be  treated  as  a  single  investment  of  Account 
1  Rather,  Account  1  it  treated  at  owning  a 
pro  rata  portion  of  the  assets  of  P 

(Iv)  Since  Account  1  end  Account  2  each 
tatitfy  the  requirements  of  paragraph  (b)  of 
thit  section,  variable  contracts  that  are  bated 
on  either  or  both  accounts  are  treated  at 
annuity,  endowment,  or  life  inturance 
contracts. 

Example  12}  The  facts  are  the  same  as  in 
example  (1)  except  that  some  of  the 
benefiaal  mterests  in  P  are  held  by  persons 
not  described  in  paragraph  (fK3)  of  this 
section.  Since  P  is  not  described  In  paragraph 
(r)(2)  of  this  section.  Interests  in  P  will  be 
treated  as  s  single  investment  of  Account  1. 
At  s  result  Account  1  does  not  satisfy  the 
requirements  of  paragraph  (b)  of  thit  section. 
Variable  contracts  based  m  whole  or  in  part 
on  Account  1  are  not  treated  at  annuity, 
endowment,  or  life  insurance  contracts. 
Variable  contracts  that  are  not  based  on 
Account  1  at  any  time  during  the  j>eriod  in 
which  such  account  fails  to  satisfy  the 
requirements  of  paragraph  fb)  of  this  section 
(;  «..  contracts  based  entirely  on  Account  2). 
are  treated  as  annuity,  endowment  or  life 
insurance  contracts.  See  paragraph  (a)(1). 

Example  (3).  The  facts  are  the  same  at  in 
example  (2)  except  that  P  it  not  publicly 
registered  Since  P  is  described  in  paragraph 
(e)(2)(li)  of  this  section,  the  result  is  the  same 
as  in  example  (1). 

Example  (4).  The  facU  are  the  same  at  in 
example  (2)  except  that  the  variable 
contracts  do  not  permit  poUcyholders  to 
allocate  premiums  between  or  among  the 
debt  securities  and  interests  tn  P  Thus,  the 
Investment  return  and  market  value  of  the 
interests  in  P  and  the  debt  tectiritiet  must  be 
allocated  to  the  same  variable  contracts  and 
in  an  identical  maimer.  Under  paragraph  (e) 
of  this  section,  the  Interests  in  P  and  the  debt 
securities  are  treated  as  part  of  a  single 
segregated  asset  account  If  the  interesU  in  P 
and  the  debt  securities,  considered  together. 
saUsfy  the  requirements  of  paragraph  (b)  of 
this  section,  contracts  based  on  this 
segregated  asset  account  will  be  treated  as 
annuity,  endowment  or  life  insurance 
contracts. 

(h)  Definitions.  The  terms  defined 
below  shall,  for  purposes  of  this  section, 
have  the  meanings  set  forth  in  such 
definitions: 

(1)  Government  security — (i)  General 
rule.  The  term  "government  security" 
shall  mean  any  security  issued  or 
guaranteed  or  insured  by  the  United 
States  or  an  instrumentality  of  the 
United  States:  or  any  certificate  of 
deposit  for  any  of  the  foregoing.  Any 
security  or  certificate  or  deposit  insured 
or  guaranteed  only  in  part  by  the  United 
States  or  an  instrumentality  thereof  is 
treated  as  issued  by  the  United  States  or 
its  Instrumentality  only  to  the  extent  so 
insured  or  guaranteed,  and  as  issued  by 


the  direct  obligor  to  the  extent  not  so 
insured  or  guaranteed.  For  purposes  of 
this  paragraph  (h)(1).  an  inatrumentality 
of  the  United  States  shall  mean  any 
person  that  is  treated  for  purposes  of  15 
use.  80a-n2  (16).  as  amended,  as  a 
person  controlled  or  supsrvised  by  and 
acting  as  an  instrumentality  of  the 
Government  of  the  United  States 
pursuant  to  authority  granted  by  the 
Congress  of  the  United  States. 

(ii)  Example.  A  segregated  asset 
account  purchases  a  certificate  of 
deposit  in  the  amount  of  $150.0(X)  from 
bank  A.  Deposits  in  bank  A  are  insured 
by  the  Federal  Deposit  Insurance 
Corporation,  an  instnmientality  of  the 
United  States,  to  the  extent  of  $100,000 
per  depositor.  The  certificate  of  deposit 
is  treated  as  a  government  security  to 
the  extent  of  the  $100,000  insured 
amount  and  is  treated  as  a  security 
issued  by  bank  A  to  the  extent  of  the 
$50,000  excess  of  the  value  of  the 
certificate  of  deposit  over  the  insured 
amoimt. 

(2)  Treasury  security — (i)  General 
rule.  For  purposes  of  paragraph  (b)(3)  of 
this  section  and  section  817(h)(3),  the 
term  'Treasury  setnirity"  shall  mean  a 
security  the  direct  obligor  of  which  is 
the  United  States  Treasury. 

(ii)  Example.  A  segregated  asset 
account  purchases  put  and  call  options 
on  U.S.  "Treasury  securities  Issued  by  the 
Options  Clearing  Corporation.  The 
options  are  not  Treasury  securities  for 
purposes  of  paragraph  (b)(3)  and  section 
817(h)(3)  because  the  direct  obligor  of 
the  options  is  not  the  United  States 
Treasury. 

(3)  Real  property.  The  term  "real 
property"  shall  mean  any  property  that 
is  treated  as  real  property  under  1.856-3 
(d)  except  that  it  shall  not  include 
interests  in  real  propertj'. 

(4)  Real  property  account  A 
segregated  asset  accoimt  is  a  real 
property  accoimt  on  an  anniversary  of 
the  accoimt  (within  the  meaning  of 
paragraph  (c)(2)(iii)  of  this  section)  or  on 
the  date  a  plan  of  liquidation  is  adopted 
if  not  less  than  the  applicable 
percentage  of  the  total  assets  of  the 
accoimt  is  represented  by  real  property 
or  interests  in  real  property  on  such 
anniversary  or  date.  For  this  purpose, 
the  applicable  percentage  is  40%  for  the 
period  ending  on  the  first  anniversary  of 
the  date  on  which  premium  income  is 
first  received.  50%  for  the  year  ending  on 
the  second  anniversary,  60%  for  the  year 
ending  on  the  third  anniversary.  70%  for 
the  year  ending  on  the  fourth 
anniversary,  and  80%  thereafter.  A 
segregated  asset  account  will  also  be 
treated  as  a  real  property  account  on  its 
first  anniversary  if  on  or  before  such 
first  anniversary  the  issuer  has  stated  in 


the  contract  or  prospectus  or  in  a 
submission  to  a  regulatory  agency,  an 
intention  that  the  assets  of  the  accoimt 
will  be  primarily  invested  in  real 
property  or  interests  in  real  property, 
provided  that  at  least  40%  of  the  total 
assets  of  the  account  are  so  invested 
within  six  months  after  such  first 
anniversary. 

(5)  Commodity.  The  term 
"commodity"  shall  mean  any  type  of 
personal  property  other  than  a  security. 

(6)  Security.  The  term  "security"  shall 
include  a  cash  item  and  any  partnership 
interest  registered  imder  a  Federal  or 
State  law  regulating  the  offering  or  sale 
of  securities.  The  term  shall  not  include 
any  other  partnership  interest  any 
interest  in  real  property,  or  any  interest 
in  a  commodity. 

(7)  Interest  in  real  property.  The  term 
"interest  in  real  property"  shall  include 
the  ownership  and  co-ownership  of  land 
or  improvements  thereon  and  leaseholds 
of  land  or  improvements  thereon.  Such 
term  shall  not  however,  include 
mineral  oil  or  gas  royalty  interests, 
such  as  a  retained  economic  interest  in 
coal  or  iron  ore  with  respect  to  which 
the  special  provisions  of  section  631(c) 
apply.  The  term  "interest  in  real 
property"  also  shall  include  options  to 
acquire  land  or  improvements  thereon, 
and  options  to  acquire  leaseholds  of 
land  or  improvements  thereon. 

(8)  Interest  in  a  commodity.  The  term 
"interest  in  a  commodity"  shall  include 
the  ownership  and  co-ownership  of  any 
type  of  personal  property  other  than  a 
security,  and  any  leaseholds  thereof. 
Such  term  shall  include  mineral,  oil  and 
gas  royalty  interests,  including  any 
fractional  undivided  interest  therein. 
Such  term  also  shall  include  any  put 
call,  straddle,  option,  or  privilege  on  any 
type  of  personal  property  other  than  a 
security. 

(9)  Value.  The  term  "value"  shall 
meaa  with  respect  to  investments  for 
which  market  quotations  are  readily 
available,  the  market  value  of  such 
investments;  and  with  respect  to  other 
investments,  fair  value  as  determined  in 
good  faith  by  the  managers  of  the 
segregated  asset  accoimt. 

(10)  Terms  used  in  section  851.  To  the 
extent  not  inconsistent  with  this 
paragraph  (h)  all  terms  used  in  this 
section  shall  have  the  same  meaning  as 
when  used  in  section  851. 

(i)  Effective  date — (1)  In  general.  This 
section  is  effective  for  taxable  years 
beginning  after  December  31, 1983. 

(2)  Exceptions,  (i)  If.  at  all  times  after 
December  31. 1983,  an  insurance 
company  would  be  considered  the 
owner  of  the  assets  of  a  segregated 
asset  accoimt  tmder  the  principles  of 
Rev.  Rul.  81-225, 1981-2  C.B.  12.  this 


section  will  not  apply  to  such  account 
imtil  December  15. 1986. 

(ii)  This  section  will  not  apply  to  any 
variable  contract  to  which  Rev.  Rul.  77- 
85. 1977-1  C.B.  12.  or  Rev.  Rul.  81-225, 
1981-2  CB.  12,  did  not  apply  by  reason 
of  the  limited  retroactive  effect  of  such 
rulings. 

(iii)  In  determining  whether  a 
segregated  asset  account  is  adequately 
diversified  for  any  calendar  quarter 
ending  before  July  1. 198a  debt 
instruments  that  are  issued,  guaranteed, 
or  insured  by  the  United  States  or  an 
instrumentality  of  the  United  States 
shall  not  be  treated  as  government 
securities  if  such  debt  instruments  are 
seciu-ed  by  a  mortgage  on  real  property 
(other  than  real  property  owned  by  the 
United  States  or  an  instrumentalif>'  of 
the  United  States)  or  represent  an 
interest  in  a  pool  of  debt  instruments 
secured  by  such  mortgages. 

(iv)  This  section  shall  not  apply  until 
January  1. 1989,  with  respect  to  a 
variable  contract  (as  defined  in  section 
817(d))  that  (1)  provides  for  the  pa>Tnent 
of  an  immediate  annuity  [as  defined  in 
section  72(u)(4));  (2)  was  outstanding  on 
September  12. 1986:  and  (3)  the 
segregated  asset  account  on  which  it 
was  based  was,  on  September  12. 1986, 
wholly  invested  in  deposits  insured  by 
the  Federal  Deposit  Insurance 
Corporation  or  the  Federal  Savings  and 
Loan  Insurance  Corporatioa 

Lawrence  B.  Gibbe, 

Commissioner  of  Internal  Revenues. 

Approved:  January  26, 198B. 
Dennis  Earl  Roes, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc  8»-4a67  Filed  »-l-89:  8:45  am) 
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DEPARTMEffT  OF  DEFENSE 
Office  Of  the  Secretary 
32  CFR  Part  199 

[DoOMIOJ-A] 

Civilian  Health  and  Medical  Program  of 
the  Umformed  Servicea  (CHAMPtJS); 
Retmburaement  of  ChUdren'a 
Hoapltata  and  Neonatal  Servicea  Under 
the  CHAyPUS  DRG-Baaed  Payment 
Syatem 

AQENCV:  Office  of  the  Secretary.  DoD. 

ACnOM:  Final  rule  amendment  change 
of  effective  date. 

SUMMARY:  This  notice  postpones  the 
effective  date  for  inclusion  of  children  s 
hospitals  and  neonatal  services  tmder 
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the  CHAMPIIS  DRG-based  payment 
gy«tem  until  April  1,  1989. 
■mcTTVI  OATI:  The  final  rule 
published  on  December  16,  l»8fi  (53  FR 
50515)  April  1.  1989  and  applies  to 
inpatient  hospital  admissions  ix:curnng 
on  or  after  April  1.  1989 
POM  FUfrrHIN  INTOffMATIOM  CONTACT: 
Stephen  E.  Isaacson,  Office  of  Prosram 
Development.  Office  of  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Aurora. 
Colorado,  flOO45-«900.  telephone  (3031 
301-4005 

tUr^t^MCNTANY  IMTOItMATIOM:  The  final 
rule  published  on  December  Ifl,  1968,  (53 
FR  50515)  provided  for  inclusion  of 
children's  hospitals  and  neonatal 
services  in  the  CHAMPUS  DRG  based 
payment  system  effective  for  inpatient 
hospital  admissions  occurring  on  or 
after  March  1,  1989.  The  actual  weights 
and  rates  were  not  included  in  the  final 
rule  and  will  be  published  in  a  separate 
notice.  As  a  result  of  unexpected  delays 
and  complications  in  calculating  the 
weights  and  rates,  we  have  decided  to 
postpone  implementation  of  these 
changes  until  April  1  so  that  hospitals 
can  have  adequate  advance  notice  of 
the  weights  and  rates.  We  expect  to 
publish  the  weights  and  rates  by  the  end 
of  February 

Authority:  10  U  S  C  1079-.  loeb.  5  U  S  C.  301 
L  M.  Bynuin, 

AlttTPote  OS/'  FfHJeral  Ri!)f:s!er Liaison 
(Hficer.  Oefxirtment  of  Defense. 
February  23.  1988. 

[VR  Ikn:  ao-l"!*  Filed  3-1-88.  8:45  am) 

MU-MQ  COOC  MIQ-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  147 

lFRL-3504-1) 

MIsaiMippI  State  Oil  A  Oaa  Board; 
Underground  lnt«ctk>n  Control  ("UIC  ') 
Primacy  Program  Approval 

aoincy:  Environmental  Protection 

Agency 

ACTKNC  Final  rule;  approval  of  State 

program. 

•UMMAHY:  The  State  Oil  and  Gas  Board 

of  Mississippi  (the  "Board  ')  submitted 
an  application  under  section  1425  of  the 
Safe  Drinking  Wafer  Act  CSDWA   )  for 
the  approval  of  the  UIC  program 
governing  Class  11  oil  and  natural  gas 
related  injection  wells  .After  careful 
review  of  the  application,  the  Agency 
has  determined  that  the  State  s  injection 
well  program  for  Class  11  wells  meets 


the  requirements  of  the  Act.  and 
therefore  approves  It. 
DATVS:  This  approval  shall  become 
effective  on  March  2.  1989  The 
Incorporation  by  reference  of  certain 
State  statutes  and  regulations  listed  in 
the  State  Pnmacy  Program  is  approved 
by  the  Director  of  the  Federal  Register 
effective  March  2, 1989. 
poA  pmrrxan  mromtAJxm  comtact 
lohn  K.  Mason,  Ground-Water 
Management  Unit.  Ground-Water 
Protection  Branch.  Environmental 
Protection  Agency,  Region  IV.  345 
Courtland  Street.  Atlanta.  Georgia 
30365.  (404)  347-3866.  Copies  of  the 
Responsiveness  Summary  covering  the 
public  hearings  are  available  at  the 
aiK)ve  address 

SUPM^MCNTARY  INFOmfATION: 

Background 

Part  C  of  the  SDWA  provides  for  a 
lie  program  Section  1421  of  the  SDWA 
rc()uires  the  Administrator  to  promulgate 
minimum  requirements  for  effective 
State  prtigrams  to  prevent  underground 
injection  which  endanger*  drinking 
water  sources  The  Administrator  Is  also 
to  list  in  the  Federal  Register  each  State 
for  which,  in  his  judgment,  a  State  UIC 
program  may  be  necessary  Each  State 
listed  shall  submit  to  the  Administrator 
an  application  which  contains  a 
satisfactory  demonstration  that  the 
State  (i)  Has  adopted,  after  reasonable 
notice  and  public  hearings,  an  UIC 
pmgram  which  meets  the  requirements 
of  regulations  in  effect  under  section 
1421  of  the  SWDA;  and  (ii)  will  keep 
such  records  and  make  such  reports 
with  respect  to  its  activities  under  its 
UIC  program  as  the  Administrator  may 
require  by  regulations.  Section  1425 
provides  that  for  oil  and  gas-related 
injection  control  programs,  the  State 
may.  in  lieu  of  meeting  the  requirements 
under  section  1422(b)(1)(A).  demonstrate 
that  the  State  program  meets  the 
requirements  of  section  1421(b)(l)(A}- 
(D)  and  represents  an  effective  program 
to  prevent  underground  injection  which 
endangers  drinking  water  sources  After 
reasonable  opportunity  for  public 
comment,  the  Administrator  shall  be 
rule  approve,  disapprove  or  approve  in 
part  and  disapprove  in  part,  the  State's 
UIC  program. 

The  State  of  Mississippi  was  listed  by 
EPA  as  needing  an  UIC  program.  The 
Board  submitted  an  application  under 
section  1425  on  March  2,  1982  for  the 
approval  of  an  UIC  program  governing 
Class  II  oil  and  natural  gas-related 
injection  wells  to  be  administrated  by 
the  Board.  This  application  was 
determined  to  be  inadequate  and  on 
December  1.  1983  was  returned  to  the 
State.  Effective  December  30.  1964,  EPA 
implemented  a  Federal  UIC  program  for 


Class  II  wells  in  Mississippi.  On 
December  21. 1987.  the  Board  submitted 
a  primacy  application  under  section 
1425  which  was  determined  to  be 
complete.  On  )anuai7  27. 1988.  EPA 
published  notice  of  its  receipt  of  the 
application,  requested  public  comments, 
and  scheduled  public  hearings  on  the 
Mississippi  UIC  program  submitted  by 
the  Board  (53  FR  2238).  Two  public 
hearings  were  held  on  March  8. 1988  in 
)ackson.  Mississippi.  No  comments  were 
received  opposing  approval  of  the 
State's  program. 

Summary  of  Today's  Action 

After  careful  review  of  the  application 
and  comments  received  from  the  public, 

I  have  determined  that  the  portion  of  the 
Mississippi  UIC  program  submitted  by 
the  Board  to  regulate  Class  II  injection 
wells,  applicable  on  all  lands  in  the 
State  other  than  Indian  lands,  meets  the 
requirements  of  section  1425  of  the 
SDWA,  and  I  hereby  approve  it.  The 
effect  of  this  approval  is  to  establish  this 
program  under  the  SDWA  for  Class  II 
wells  on  all  non-Indian  lands  in  the 
State  of  Mississippi. 

This  program  replaces  the  existing 
EPA-administered  program  for  all  Class 

II  wells  (except  on  Indian  lands).  Now 
that  EPA  has  determined  that  the  State- 
administered  program  meets  all 
applicable  federal  requirements,  the 
Agency  is  withdrawing  the  EPA- 
administered  program  for  Class  II  wells 
and  establishing  the  State-administered 
program  as  the  applicable  UIC  program 
in  the  State,  except  on  Indian  lands. 
EPA  will  continue  to  enforce  the  UIC 
program  on  Indian  lands  in  Mississippi. 
See  53  FR  43080  for  details. 

This  program  approval  will  be 
codified  in  40  CFR  147.1251.  State 
statutes  and  regulations  that  contain 
standards,  requirements,  and 
procedures  applicable  to  owners  or 
operators  are  incorporated  by  reference. 
To  the  extent  set  forth  in  40  CFR  Part 
144  and  40  CFR  Part  146.  these 
provisions  incorporated  by  reference,  as 
well  as  all  permit  conditions  and  permit 
denials  issued  pursuant  to  such 
provisions,  are  enforceable  by  EPA 
pursuant  to  section  1423  of  the  SDWA. 

EPA  shall  continue  to  handle  the 
enforcement  actions  on  all  wells, 
permitted  or  otherwise,  which  were 
under  any  active  EPA  enforcement 
action  as  of  the  date  of  this  delegation. 
Wells  for  which  a  Notice  of  Violation 
has  been  issued  will  be  considered  to  be 
under  an  active  enforcement  action. 
EPA  shall  continue  with  the 
enforcement  actions  on  these  wells  until 
final  resolution  or  until  EPA  determin.-s 


that  adequate  State  enforcement  is 
being  taken. 

Effective  Date 

Today's  program  approval  is  effective 
March  2, 1989.  The  State  of  Mississippi 
desires  to  begin  issuing  Class  II  UIC 
permits  as  soon  as  possible.  EPA  has 
received  no  comments  opposing  today's 
action.  EPA  does  not  believe  any 
potential  permittees  will  be  prejudiced. 
Therefore.  EPA  believes  good  cause 
exists  to  making  this  rule  effective  upon 
publication.  5  U.S.C.  553. 

OMB  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
e05(b),  I  certify  that  approval  by  EPA 
under  section  1425  of  the  SDWA  of  the 
application  by  the  Board  will  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities, 
since  this  rule  only  approves  State 
actions.  It  imposes  no  new  requirements 
on  small  entities. 

List  of  Subjecto  in  40  CFR  Part  147 

Indian  lands,  Reporting  and 
recordkeeping  requirements. 
Intergovernmental  relations.  Penalties. 
Confidential  business  Information. 
Water  supply.  Incorporation  by 
reference. 

Dated:  December  30. 198a 
John  MoofB, 

Acting  Adminiatrator. 

As  set  forth  in  the  preamble.  Part  147 
of  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  147— STATE  UNDERGROUND 
INJECTION  CONTROL  PROGRAMS 

The  authority  for  Part  147  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  300h  et  acq.  and  42 
U.S.C.  eeoi  et  acq. 

Supart  Z— Mississippi 

1.  Section  147.1251  is  revised  to  read 
as  follows: 

S  147.1251    State— Admlntstwvd 
Program— Ciaaa  11  Weto. 

The  UIC  program  for  Class  II  wells  in 
the  State  of  Mississippi,  other  than  those 
on  Indian  lands,  is  the  program 
administered  by  the  State  Oil  and  Gas 
Board  of  Mississippi  approved  by  EPA 
pursuant  to  section  1425  of  the  SDWA. 
Notice  of  this  approval  was  published  in 


the  Federal  Reguter  on  March  2. 1989; 
the  effective  date  of  this  program  is 
Meirch  2, 1989.  This  program  consists  of 
the  following  elements,  as  submitted  to 
EPA  in  the  State's  program  application; 

(a)  Incorporation  by  reference.  The 
requirements  set  forth  in  the  State 
statutes  and  regulations  citec'  in  this 
paragraph  are  hereby  incorporated  by 
reference  and  made  a  part  of  the 
applicable  UIC  program  under  the 
SDWA  for  the  State  of  Mississippi.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a). 

(1)  Mississippi  Code  Annotated, 
section  5-9-0  (Supp.  1988). 

(2)  Mississippi  Code  Annotated, 
sections  53-1-1  through  53-1-47, 
inclusive  and  sections  53-1-71  through 
53-1-77,  inclusive  (1972  and  Supp.  1988). 

(3)  Mississippi  Code  Annotated, 
sections  53-3-1  through  53-3-165. 
inclusive  (1972  and  Supp.  1988). 

(4)  State  Oil  and  Gas  Board  Statewide 
Rules  and  Regulations.  Rules  1  through 
65,  inclusive  (Aug.  1, 1987.  as  amended, 
Sept.  17. 1987). 

(b)  The  Memorandum  of  Agreement 
between  EPA  Region  FV  and  the  State 
Oil  and  Gas  Board  of  Mississippi  signed 
by  the  Regional  Administrator  on 
October  31. 1988. 

(c)  Statement  of  legal  authority. 
Statement  from  the  Attorney  General 
signed  on  October  1. 1987  with 
amendments  to  the  Statement  signed 
August  5. 1988  and  September  15, 1988 
by  the  Special  Assistant  Attorney 
General. 

(d)  The  Program  Description  and  any 
other  materials  submitted  as  part  of  the 
original  application  or  as  supplements 
thereto, 

2.  Section  147.1252  is  amended  by 
revising  the  section  heading  and  adding 
text  to  read  as  follows: 

(147.1252    EPA-administered  program- 
Indian  lands. 

(a)  Contents.  The  UIC  program  for  all 
classes  of  wells  on  Indian  lands  in 
Mississippi  is  administered  by  EPA.  The 
program  consists  of  the  UIC  program 
requirements  of  40  CFR  Parts  124. 144. 
146  and  any  additional  requirements  set 
forth  in  the  remainder  of  tius  subpart. 
Injection  well  owners  and  operators  and 
EPA  shall  comply  with  these 
requirements. 

(b)  Effective  date.  The  effective  date 
of  the  UIC  program  on  Indian  lands  is 
November  25, 1988. 


§S  147.1253  and  147.1254    [Removffd] 

3.  Sections  147.1253  and  147.1254  are 
removed. 
[FR  Doc.  8&-424  Filed  3-1-89:  8:45  am] 

BILLMQ  COOC  MW-BO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  5 

Criteria  for  Designation  of  Health 
Manpower  Shortage  Areas 

agency:  Public  Health  Service.  HHS. 
ACTION:  Final  regulations. 

SUMMARY:  These  final  regidations  revise 
the  existing  regulations  governing  the 
criteria  for  Designation  of  Health 
Manpower  Shortage  Areas,  required  by 
section  332  of  the  Public  Health  Service 
Act  (the  Act).  This  amendment  revises 
the  definition  for  the  term  "internees" 
used  in  the  criteria  for  designating  those 
Federal  and  State  institutions  which 
have  a  shortage  of  primary  medical  care, 
dental  care,  or  psychiatric  manpower. 
EFFECTIVE  DATE:  These  regulations  are 
effective  March  2. 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Richard  C.  Lee,  Chief.  Shortage  Analysis 
Staff,  Bureau  of  Health  Care  Delivery 
and  Assistance.  Parkiawn  Building 
Room  8-57.  5600  Fishers  Lane.  Rockville. 
Marj'land  2085":  telephone  301  443-6932. 
SUPPLEMENTARY  INFORMATION:  On 
October  29. 1987,  a  Notice  of  Proposed 
Rulemalcing  (NTRM)  to  amend  the 
existing  regulations  governing  the 
criteria  for  Designation  of  Health 
Manpower  Shortage  Areas  was 
pubhshed  in  the  Federal  Register  (52  FR 
41594)  by  the  Assistant  Secretary  for 
Health,  Department  of  Health  and 
Human  Services,  with  the  approval  of 
the  Secretary.  The  NTRM  revises  the 
definition  for  the  term  "internees"  used 
in  the  criteria  for  designating  medium  to 
maxium  security  Federal  and  St&te 
correctional  institutions  and  youth 
detention  facilities  that  have  a  sho.iage 
of  primary  medical  care,  dental  care,  or 
psychiatric  manpower. 

The  pubhc  comment  penod  on  the 
proposed  regulations  closed  on 
December  28, 1987.  The  Department 
received  nine  letters.  Seven  of  these 
were  from  State  departments  of 
correction;  one  was  from  the  provider  of 
medical  services  to  correctional 
facihties  of  a  major  metropolitan  area: 
£md  one  was  from  a  contractor  that 
provides  medical  services  in  certain 
State  correctional  facilities.  The 


BEST  COPY  AVAILABLE 


8736  FadmmL  RagWat  /   Vol.  54.  No    40  /  Thuraday.  March  2,  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No.  40  /  Thursday.  March  2.  1989  /  Rules  and  Regulations  8737 


comoMinta  lutd  the  DeiMrtment  • 
rvaponset  to  them  are  diicusacd  below 
For  clarity   the  comments  and  reapooAes 
are  arranged  according  to  the  i8su«»  to 
whi(  h  they  pertain. 

Physician  VlaiU  Par  Unit  Tlma 

One  comment  objected  to  the  figure  uf 
IDO  inmate  visits  p«r  week  as 
pstabltshing  unrealistlcally  hi^h 
expectation  for  physiaaiu  workload,  i.e 
underestimating  staff  needs  Another 
comment  asserted  that  the  proposed 
standards  would  generate 
unrealiaUcally  kugh  medtcal  staff 
requirt>menU,  wktch  States  would  be 
unable  to  fund  given  the  growth  of 
prison  populations.  Other  respondents 
stated  that  the  new  crtteha  ars  more 
realistic  and  equitable  than  the  old. 

The  Department  has  retained  these 
Tigares  as  proposed.  The  Secretary  notes 
that  the  HMSA  criteria  in  general  and 
the  correctional  facility  criteria  in 
particular  are  not  intended  to  fake  Into 
account  availabiHty  of  fxindtng.  rather, 
their  porpose  it  to  accuratety  identify 
and  quantify  needs  and  shortages  In 
order  that  Federal  and  State  programs 
can  target  ttiose  resources  that  are 
available  on  the  neediest  areas. 
population  groups  and  correctional 
facilities 

Tbns  Devoted  to  Taka  Cxaaas 

One  comment  (|uesttoned  tlie  impbcd 
tissumptioo  that  the  tiaw  required  to 
perform  a  complete  intake  examination 
ta  equivalent  to  that  for  a  regular 
physician  visit  slating  tiiat.  "generally. 
thorough  intake  exarairmtions  require 
more  t>>aa  that  other  patient  vmla." 

The  Department  does  not  disagree 
that  the  intake  eiiaminatioo  would 
require  aiore  time  thsn  a  typical  patient 
visit  However,  aa  discuaaed  in  the 
preamble  tu  the  NPRM  and 
acknowledged  in  some  of  the  other 
(  nmmenls  r«>ceived.  miich  of  the  intake 
t-KMiB  la  typuuiily  perforwit^  by  nun- 
physician  beaith  prufctaiooals   The 
propijsed  i:riterta  la  based  on  the 
dssumplion  that  the  physician  s  portion 
of  the  iiitake  exarn  requires  no  mure 
tima  than  a  patuml  visil,  thua  the 
LVpttrtmenl  has  made  final  Ibis  criterion 
t<s  pnipospi! 

R—namina  Clows 

One  comment  noted  that    many 
r.irilities  which  bouse  lung  term  ixunates 
repeat  complete  exanunalions  at  annual 
or  bi  annaal  intervals."  and  suggesttid 
th<it  this  be  considered  in  the  formula. 
The  S«»crelary  believes  that  the 
proposed  citteriun  of  Qva  visits  p«r  year 
on  the  part  of  long  term  innuit^s  would 
adequately  covar  any  reexammations. 


and.  therefore,  has  not  sccepted  this 
( onunent 

FoOaw-wp  Cars 

One  respondent  asserted  that  the 
proposed  criteria  seem  to  assume  higher 
rgquirements  for  health  care  providers 
Ht  intake  then  snbsequentfy.  and  that 
this  conflicts  with  the  respondent's 
experience,  which  indicates  higher 
requireaienti  for  follow-up  care  due  to 
chronic  conditlona  idenhficd  in  some 
tmnotes. 

The  Department  notes  that  hi  the 
caae  of  prtraary  care,  the  facton 
propoaed  assume  that  one  foUow-up 
visit  occurs  for  every  two  new  innatea. 
Thus.  100  new  uimales  will  gaoerat*  SO 
foUow-up  visits.  (This  could  mean  that 
50  of  the  new  inmates  have  one  follow- 
up  visit  each  as  a  result  of  the  Intake 
exam,  or  that  25  have  two  follow-up 
viatts  each,  or  that  5  have  10  visits 
each.}  The  factors  proposed  also  assume 
an  adiditional  5  visits  per  jrear  for  long 
term  mmalss:  clearly,  ininatea  with 
chronic  canditiona  would  have  nora 
than  5  viatta  per  year,  but  other  inmates 
would  have  kesa.  The  factor  of  5  vtatta 
per  yeax  is  meant  to  be  an  average  and 
has  been  made  final  as  propoaed. 

Raba  lor  Primary  Can  Sfaortags 

One  comment  spedftcally  supported 
the  nse  oi  the  mtkj  1000:1  for  primary 
medical  care,  sey+ng  that  this  "has 
normally  worked  out  in  a  real  situation 
where  pra-screenlng'  Is  performed  by 
another  health  profestinnal  "  AnoOier 
lommeni  gmermlly  sapported  this  and 
the  other  factors  aeiected  for  primary 
medical  care,  but  added  "wa  do  have 
institutMina  with  health  semcc  tniaaioas 
where  utilization  of  physicians  may  run 
higher."  involving  inmates  with  chronic 
health  problems,  and  recommended  a 
ratio  closer  to  750:1  fur  such  institutions. 

The  Department  has  not  developed  a 
revised  formula  which  would  take  into 
account  the  number  of  patieTits  with 
chronic  conditioaa,  prnnarily  because 
data  were  not  avadable  upon  which  to 
base  such  a  revision  but  also  because  it 
IS  questionable  whether  these  data 
wDuld  be  uniformly  available  for  all 
correctional  institntioos 

Use  of  Average  Langth-of-stay  (.\LOS) 
Factor 

One  comment  potnted  out  that,  in  the 

equation  dtifining  internees  fur  facilities 
with  average  lenglh-of  slay  (ALOS) 
apecified  as  less  than  one  year.  ALOS 
should  not  be  included  as  a  factor 
modifying  the  average  number  of 
inmates  in  the  equation's  first  term. 
Htnre  even  when  one  inmate  leaves 
during  the  year  and  is  replaced  by 
another,  one  averge  inmates  full 


number  of  visits  per  year  will  still  be 
generated  (5  visits  in  the  caae  of  primary 
care)  The  Department  agrees  and  will 
make  this  correction,  deleting  the  factor 
ALOS  in  the  first  term. 

The  same  respondent  also 
recommended  that  the  factor  ALOS  not 
be  included  in  the  equation's  third  term. 
v«hich  eetimates  the  follow-np  visits 
generated  by  intake  exams,  because 
such  follow-op  visits  would  occur  soon 
after  admission.  The  Department 
regards  the  nse  of  the  A1X)S  factor  as 
appropriate  in  this  third  term  shice  some 
facilities  have  such  rapid  ttiniover  that 
time  would  not  permit  all  the  otherwise- 
expected  foUow-op  visits  to  occur. 
Therefore,  the  factor  ALOS  has  been 
retained  in  the  equation's  third  term. 

Use  of  Psychologists  as  Well  as 
PsycUatrista 

One  commenter  pointed  out  that 
psychologists  as  well  aa  psychiartrisU 
are  used  to  provide  mental  health 
services.  The  Department  recogm2ca 
this  fact  and  will  consider  it  when 
making  future  criteria  revisions. 

Dental  Cava  Ps 


One  comment  stated  that  the 
proposed  correctional  facility  dental 
MMSA  cnteria  andcrstala  typical  need«i, 
since  most  new  ■"""»'—  are  ia  need  of 
dental  treatount  many  having  been  to  a 
dentMt  seldom  if  ever.  This  commenter 
proposed  reviaiag  the  fackors  used  for 
defining  iatemees  in  the  dental  care  part 
of  the  criteria  accordingly. 

In  the  process  of  analyzing  and 
responding  to  this  comment  the 
Department  found  that  the  Proposed 
Rule  had  indicated  an  assnmption  that  a 
dentist  can  >»*"/♦>*  30  inmate  visits  or 
intake  exams  per  week  (or  1500  per 
yearV  but  had  used  k=  ^  lo  represent 
this  assumption  in  the  formula.  In  fact. 
k  3^1  is  the  correct  factor  to  represent 
this  assumption.  Therefore,  k  for  dental 
IS  being  changed  from  Vk  to  1  in  the  final 
version.  This  results  in  increaaing  the 
calculated  dental  needs,  as  the 
comments  suggested.  However,  in  order 
to  avoid  overestimating  these  needs,  a 
partially  compensating  reduction  in  the 
factors  b  (intake  exams)  and  c  (follow- 
up  exams)  is  also  being  made,  setting 
b=  S  and  c  =  ^. 

InUke  Psychiatric  Elxams/ Psychological 
Testing 

One  respondent  sUted  thst  in  his 
Slate  s  correctional  faahties.  new 
inmates  are  given  a  battery  of 
psychological  tests  at  intake  but  only 
those  whose  test  results  suggest  a 
problem  are  seen  by  a  psychiatrist.  This 
might  indicate  that  the  factor  b  could  be 


set  to  equal  to  zero  in  the  correctional 
facility  HMSA  criteria  for  psychiatry 
(i.e.,  no  psychiatrists  needed  for  intake 
exams),  leaving  the  factor  c  (follow-up 
exams)  to  represent  follow-up 
psychiatric  visits  based  on  the  results  of 
the  testing. 

While  me  Department  had  decided 
not  to  set  b=0  in  the  final  regulations,  it 
has  reduced  b  to  V^  and  c  to  %  In  the 
psychiatric  internee  formula.  In 
addition,  the  Department  has  revised  the 
normalization  factor  k  for  psychiatry 
from  k  =  2  to  k  =  l  to  avoid 
overestimating  needs. 

Geographic  Location  of  Piisons 

One  comment  stated  that  the 
proposed  criteria  "fail  to  account  for 
geo^phical  location  of  Institutions; 
their  inaccessibility  to  health  care 
professionals;  and  the  hardship  posed 
by  physician  coverage  at  one  or  more 
remotely-situated  prison  facilities 
providiiig  in-  and  out-patient  health 
care." 

It  is  true  that  the  correctional  facility 
HMSA  criteria  do  not  take  into  account 
(and  never  have]  whether  the  prison  Is 
located  nvithin  a  county  or  dty  vtinch 
has  an  adequate  physician  supply.  This 
consideration  was  not  included  because 
the  HMSA  criteria  are  for  medium-to- 
maximum  security  prisons,  which  are 
thought  of  as  self-contained,  not 
Interacting  with  the  rest  of  the  area 
where  they  are  located.  However, 
clearly  prisons  located  in  a  well-served 
area  radier  than  an  Isolated,  remote  one 
should  find  it  easier  to  recruit 
physicians  on  contract  This  fact  is 
taken  into  consideration  in  making 
decisions  about  which  HMSA- 
designated  prisons  will  actually  receive 
the  limited  number  of  National  Health 
Service  Corps  (NHSC)  physicians 
available  for  service  in  a  given  year. 

Other  Variables 

One  comment  noted  that  the  proposed 
criteria  failed  to  consider  specifically  a 
number  of  different  variables  which 
relate  to  the  provision  of  medical 
services  in  correctional  facilities,  e.g.  the 
percentage  of  inmates  over  age  40;  the 
percentage  of  inmates  requiring  chronic 
inpatient  or  outpatient  care;  and  the 
percentage  of  inmates  suffering  from 
AIDS  or  other  catastrophic  illness.  The 
high  percentage  of  inmates  with  a 
history  of  intravenous  drug  abuse, 
leading  both  to  the  necessity  for  drug 
treatment  and  to  increasing  levels  of 
AIDS  infection  in  prisons,  was  also  cited 
by  another  commenter.  The  Department 
recognizes  that  these  are  important 
variables,  but  did  not  have  data  on 
which  to  base  their  use  in  any  formula, 
nor  a  model  for  relating  these  factors  to 


the  number  of  physicians  or  other  health 
professionals  required 

UtigatioD  on  Prison  Health  Care 

One  comment  stated  that  "the 
proposed  criteria  ignore  the  frequency  of 
litigation  and  stipulated  settlement 
agreements  at  the  Federcd  and  State 
levels,"  and  referred  to  physician- 
patient  ratios  and  quality  of  care 
required  by  court  rulings  In  such  cases. 
The  Department  recognizes  that  court 
rulings  may  mandate  a  different  level  of 
care  than  that  called  for  by  the  HMSA 
criteria.  In  such  cases,  the  States 
involved  {or  the  Federal  government  if 
such  a  case  were  to  involve  a  Federal 
prison)  clearly  will  need  to  obtain  the 
court-ordered  number  of  health 
professionals.  In  those  cases  where  the 
prison  involved  also  meets  the  HMSA 
criteria,  the  Public  Health  Service  may 
be  able  to  assist  In  recruiting  to  the 
extent  of  the  number  needed  imder  the 
HMSA  criteria.  However,  the 
Department  must  continue  to  base  its 
HMSA  designation  criteria  exclusively 
upon  objective  data  measuring  the 
supply  of  health  personnel  and  will  not 
revise  the  HMSA  designation  process 
based  on  legal  settlements  or  judgments 
relating  to  particular  prison  health 
needs. 

Resttictioa  to  Federal  and  State 
Correctional  Facilities  Only 

One  comment  objected  to  the 
restiiction  of  these  criteria  to  Federal 
and  State  correctional  facilities  only, 
given  that  some  such  facilities  serving 
major  metropolitan  areas  in  fact  operate 
in  lieu  of  State  (and  perhaps  Federal) 
facilities.  The  IJepartment  recognizes 
this  problem  and  will  consider  case-by- 
case  exceptions  for  large  correctional 
facilities  in  major  metropolitan  areas. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Secretary  certifies  that  this 
amendment  to  the  regulations  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities;  it 
primarily  affects  the  way  correctional 
institution  populations  are  counted  to 
allow  more  accurate  calculation  of  the 
need  for  health  care  practitioners  under 
the  existing  HMSA  designation  process. 
Therefore,  a  regulatory  flexibili^ 
analysis  under  the  Regulatory  Flexibility 
Act  of  1980  is  not  required.  Further,  this 
rule  will  not  exceed  the  threshold  level 
of  $100  million  established  in  section  (b) 
of  Executive  Order  12291.  For  these 
reasons,  the  Secretary  has  determined 
that  the  rule  is  not  a  major  rule  imder 
Executive  Order  12291  and  a  regulatory 
impact  analysis  is  not  required. 


Paperwork  Reduction  Act  of  1980 

There  are  no  information  collection 
requirements  in  this  regulation. 

List  of  Subjects  in  42  CFR  Part  5 

Dental  health.  Health.  Health 
professions.  Mental  health.  Physicians, 
Public  health.  Rural  areas. 

Accordingly.  42  CFR  Part  5  is 
amended  as  follows. 

Dated:  November  29, 196&. 
Robari  E.  Windom, 
Assistant  Secretary  for  Health. 

Approved.  December  30, 1868. 
OttsR.Bowa&, 
Secretary. 

PART  S-OESIGNATION  OF  HEALTH 
MANPOWER  SHORTAGE  AREAS- 
[AMENDEO] 

1.  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Autfaocity:  Sec.  215  of  the  PubUc  Health 
Service  Act  58  Stat  680  (42  U.S.C  216):  Sec 
332  of  the  Public  Health  Senice  Act  SO  SUt 
2770-72  (42  U.S.C.  2Me). 

Appandte  A  to  Part  S—[ Amended] 

2.  Appendix  A  (Criteria  for 
Designation  of  Primary  Care  HMSAs), 
Part  in  (Facilities),  paragraph  A  is 
revised  to  read  as  follows: 

A  Federal  and  State  Correctional 
Institutions. 

1.  Criteria 

Medium  to  maximum  security  Federal  and 
State  correctioDa]  institutions  and  youth 
detention  fadhties  will  be  detigoated  as 
having  a  shortage  of  primary  medical  care 
manpower  if  both  the  following  criteria  are 
met 

(a)  The  institutioD  has  at  least  250  inmate*. 

(b)  Tlie  ratio  of  the  number  of  iotemeet  per 
year  to  the  number  of  FTE  primary  care 
physicians  serving  the  institution  is  at  least 
1,000:1. 

Here  the  number  of  internees  it  defined  at 
follows: 

(i)  If  the  number  of  new  inmates  p>er  year 
and  the  average  length-of-stay  are  not 
specified,  or  if  the  informatioD  provided  doe* 
not  indicate  that  intake  medical 
examinations  are  routinely  performed  upon 
entry,  then — Number  of  internee*  =  averse 
number  of  Inmates. 

(ii)  If  the  average  length-of-stay  it  specified 
as  one  year  or  more,  and  intake  medical 
examinationt  are  routinely  performed  upon 
entry,  then — Number  of  internee*  =  average 
number  of  inmates  +  (0.3)  x  number  of  new 
inmates  per  year. 

(ui)  If  the  average  length-of-stay  is 
specified  as  lest  than  one  year,  and  mtake 
examinations  are  routinely  performed  upon 
entry,  then — Number  of  internees  =  average 
number  of  inmatet  -t-  (0.2)  x  (1  -t-  ALOS/ 
2)  X  number  of  new  inmatet  per  year  where 
ALOS  =  average  length-of-stay  {in  fracUoo  of 
year).  (The  number  of  FTE  primary  care 


y8AjiAy/A  vqoD  f?3e 
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phytiuiam  ii  cofoputad  ••  tn  ^r1  L  Sacuon  B. 
jMrnumph  J  ntKivn  I 

1.  DvlaminatMn  al  Dagnw  of  ikor^a^fB 

L)««i|{nal*(i  corractloaal  toBlitaUona  will  bo 
«»imn«t>l  to  degree  iif  •horlim*'  gn)up«  baieii 
on  the  n»nibrr  ol  tnmatm  and /or  th«  r«Ho  (R| 
of  inlenie**  'o  ftr'.mMry  air«  [>hyMciiiiit.  •« 
(..Ituwi 

tirowp  1 — hwfllnnm™  irttft  MO  or  monr 
lnni«t«t  •till  no  phy«ti.-tan* 

(,n>up  1 — (Mmt  bBtiliutkiiw  with  no 
[  hyti.inni  iirul  innnriiUtiaa  witb  R  gr*<it«r 
l^4n  I  >r  (Hjuai  tii|  ilXIM 

Cmwp  J — IniMtnThirw  wittt  R  grw^tw  fti«n 
('>r  equal  to)  LOnoi  but  laaa  than  2.000-1 

AppMxSi  B  to  Pvl  S— (AiTMnctM]] 

3   Appfndi'i  B  (Cntena  for 
IifSixnHtion  of  l)«'ntrtl  Care  FfMSAsl. 
1  irt  HI  (KHCilities).  parHgraph  A  U 
rt-vM««i  U)  re4id  (km  (t^kiwr 

\.  ^Viiuw  o/W  5^'«  CanfctMinoJ 

1   Cnlena 

M*4ltua  to  najiuiMin  aacunry  Ke«i<ral  anJ 

State  torrecliooal  uietitutiuna  and  youth 
I't'tenlion  fa(  ilitiet  will  be  de»i){nati»c!  ai 
hrtrti^  a  ihortaji*  ot  drnlaJ  aMnpower  If  both 
ttM  fattowtoR  CTltBfia  ■■<■  BMt 

|a)  Tha  jiaOtutMa  ka«  mt  l««al  BO  uubmI** 

|t>|  rSe  raliii  of  tha  iOT>»ar  of  lalanMaa  par 
jiiar  lo  the  numlwr  of  VTV.  tlenllilt  »«rMrij| 
t.'ie  inititutlon  !•  at  laa«<  1  S0O1 

Hnrfi  ih«  aumbar  o(  tnlrmaaa  la  dariacd  ■■ 
f'lUowa. 

|i)  If  tha  number  of  new  luiMtit*  par  year 
mill  the  iverimti  length  ol  flay  ape  not 

•  ;)e<  ifind.  iir  if  the  tnfnrmation  pn^Tutml  dvrt 
iM>l  inilicala  thai  koUka  ctanlai  axaaniaatiani 
a.e  routinely  (Mrformed  by  dentiata  upoa 
entry   then — Number  of  intemeaa"a¥«ta|e 
niiaibar  of  naalwa. 

Ill)  U  Iha  avnrana  Lanntb  lU  atay  ta  tv«c>ria<l 
rt<  oua  yaar  ur  tnuta.  and  lAUtha  daolai 
r  vamirtaUoua  ara  ruuluialy  pariunaad  u^^ua 
rntry    thiUk—  Nuiobar  of  uitaroaaa  -  avai-ima 
numtier  of  inmrttna  »  numb«'r  of  new  mniaU-a 
piir  year 

(III)  If  the  avera^  length  .of  alay  ta 

•  pe<  iHifil  aa  Inaa  than  <ine  yaar  aiul  iii!ai.a 
dental  c»*muuitioJia  ar»»  niutiiiely  perfurniad 
u[xin  rti'->    then — Numlwr  of 

iriterTwe*  -  ivarHge  nuBit>er  of 
Inma'ea  ♦  W  >  (1  ♦  Z  •  .M.lVSl  ■  number  of  new 
innmtea  per  year  where  AIDS  —  averiige 
If-ngth  of  atay  (!n  frai  tuin  of  year) 

(Tha  tiimbar  of  rVE  denttala  ta  uaipvtad 
ai  In  F'lrl  1.  SaclKKi  &  pan^pik^  i  above  | 

2.  Uetvmmatlua  oi  Danraa  of  Shor1a||a 

UaalRBalad  cxaracttonal  hiatihffVoaa  wlQ  be 
aaainiiod  to  denn-e  of  •hortana  flroa^a  band 
on  tha  aiHibar  cd  inatataa  and/' of  tha  ralM  iK| 
of  intai  uaaa  to  4mattmtm.  aa  ioUowa: 

Ooup  1 — (nadtatkiQa  with  MO  or  mora 
iBBstaa  aa^  ao  danttaU. 

Croup  >— Othar  inantutHaa  with  ne 
ttentiiii  and  inttitutioni  with  R  graalar  than 
(or  et|uai  lol  lOOUrt 

Croup  »— InatMntkna  with  R  gTaalar  ttian 
(or  a^ual  to)  I  JOtXl  but  laaa  than  IMItl 


lU  (FaaiiOM^,  parxgraph  A  ta  rrviaed  to 
read  as  follows 

A  FfKifinJ  aad  Slat»  CarrtctaoaJ 

Institutions 

1  Cnlena. 
Mudiuoi  ta  iBAximuai  aacurtty  Fedantl  and 

Slate  curret-tianal  Lnatitutlana  and  youth 
detention  fatilitiei  wJI  be  de»ignat»d  •• 
having  a  ihortajje  of  paychiatnc  inanpower  if 
tMith  of  the  hTfk)w+nj(  crfrrta  are  met 

fa)  Tha  lii»tlt»nan  haa  more  than  2SO 
irunata*.  aad 

(b)  Tha  ratio  of  tha  namhar  o(  totamaaa  par 
yaar  to  tha  mimbar  sf  FTE  paychiatnata 
lervlnK  tha  LnaUtutlon  ta  al  baal  VOX):!. 

^iere  tha  aiuubar  of  mlarQaas  la  deOnad  aa 
fuliowt 

( 1 1  If  the  r\um  b«r  of  nt w  Inma  tea  per  year 
and  the  BTerdgw  lenjjTh  <if  atay  are  not 
•  pecified.  Of  if  tha  informatWm  provkJed  do«t 
ao(  indicate  that  Intaka  payciaatric 
enaminatioae  ara  roatlaaly  parfomaad  upon 
entry,  omd — 

Nuaobor  ol  mlaniaaa  -avara^  nanibAf  of 
LoiBiilaa 

(ill  If  the  average  iervglK-of  itay  ii  apaofiad 
»%  one  year  or  mora,  and  intake  paychiatric 
f  xammatlona  are  rnunnefy  peifuiiued  upon 

etill  T    tnaw — 

Niimbar  ol  ialaiuaaa-avgta>|a  nuatbar  of 
inBMtaa  *  aambar  at  new  uuBatea  per 
year 

(ui)  II  tha  a'.era^a  Ungfth-of  atay  la 
vpeciftad  aa  leaa  than  ana  yaar.  and  inuka 
paychialric  examinationa  are  routinely 
performed  upon  entry   then — 

Numt)a»  \U  uitameaa - avarafe  ounhar  of 
ir.matea  »  W  x  [l  ♦•  I2x  ALOSH  -  nujnb*t 
of  new  inmatea  per  year 
w  here  ALUS  -  araraga  laa(|th-of  alay  (in 
fraction  of  yaa/|  (Iha  Damber  of  KTE 
piyi  iiiMtnata  a  cumpuled  aa  ui  Part  L 
S4.'(Jion  B,  paragraph  3  above  ) 

1  UvtarTOinaliuQ  of  Dagraa  af  Shtirta^ 
LVmgnatai.!  cnrrec  thinal  maKtutJona  will  be 

ai«1>pie<l  to  dfjq-ee  of  ihorta^je  grtiupa.  baaed 

on  the  number  nf  inmate*  and'nr  the  rarlo  C"! 

of  mfrmeea  to  PTR  paychtafnati  aa  fnliirwa 
Ooup  1  —  toalihrtujna  wi«h  S*0  or  iwirB 

uioMtaa  and  no  payrbtatnat. 

t.r'iup  ; — C)thi-r  umlitutii':'.*  *■  'h  n.) 

prychiatnatt  and  ina«ifiiftoTn  with  R  jjrrater 

than  |or  equal  In!  3  HXt  1 

t.ruup  3 — Inat.tulkjni  with  R  grealer  than 
ir  e<iua!  to)  LCOyi  but  leaa  than  3HXri 


[VV,  L)oc  m-*ltn.  Filed  i-\- 
4ia»-ia-M 


S:46  am! 


AppniMlui  C  la  Part  5 — | 


4.  A^pt'-iMiiK  C  ^Clnlarta  (ui 
DeskgivatUMi  of  Piychtainc  tUktSAjt),  Part 


HMllh  Cm%  Flnandno  Administratkm 
42  CFR  Parts  433  and  435 
(B0C-«71-4K:| 

tl«dicaM  Prognm;  Targatlng 
Intormatkm  tor  IncoiM  and  ENgtbiMty 
VTfflcaUon  tytoma 

aocnCY:  Health  Care  Rnancing 
Arfrntnistratton  (ViCFAI.  ^fl^S 
action:  Interim  final  rule  with  cumment 
period. 


;  Thia  rule  reviaet  regulwtioTM 
text  that  is  now  obaolete  because  of 
•ection  0101  of  the  Omnibue  Budset 
Reconciliation  Act  of  1986  fPub.  L  »- 
509);  this  aection  allowt  State  Medicaid 
A^ncies  flexibihty  lo  u»e  selectrvHy 
(target)  certain  information  about  a 
Medicaid  recipienfi  income  obtained 
through  their  income  and  ehgibthfy 
verification  tystenw  fIFVS).  In  addition, 
this  rule  implemenfi  a  coiTgrea«ional 
directive  to  rerise  the  timehness 
standards  for  uiw  of  lEVS  information  to 
grant  States  more  time  to  obtain  and  use 
the  data 

KFncnvi  DATi:  Tbese  reguiatioaa  are 
effective  Apnl  3. 1988.  They  are  being 
issued  in  final  for  the  reaaona  explained 
in  Waiver  of  Propoaed  Rulemaking  in 
the  Supplementary  Infonnatioa  section 
below,  iiowever.  w«  will  consider  any 
ccunmeata  received  by  Wiay  1. 1080  and 
revise  the  regaUliona  aa  nacesaary.  Ln 
order  for  comment!  to  be  conudered, 
we  must  receive  them  at  the  apprctpnale 
addreaa.  aa  provided  below,  do  iater 
than  S.0O  p-xn.  on  May  1. 1880.  SectJons 
435-946  and  4aS.A&a.  bowever,  contain 
infonaatioo  colieclioa  requiramenta 
Bubtect  lo  OfGce  of  Manasemcnt  and 
Budget  clearance.  We  will  pabliah  a 
notica  ui  the  Federal  Rafiatar  after  we 
receive  that  Office*  clearance. 
AOOMcaac  Mail  comment*  to  the 
following  addreaa; 

Health  Care  RnancTng  Administration. 
DepartmpJit  of  Health  and  Human 
Services.  Attention:  BQC-71-FC  P  O. 
Box  26678.  Baltimore,  Mar>land  21207. 

If  you  prefer,  you  may  deUver  your 
(  omments  to  a«ie  of  the  following 
addreases. 
Room  308-G.  Hubert  K.  Humphrey 

Building.  200  Independence  Are.  SW., 

Washington.  DC.  or 
Room  132.  East  High  Rise  Budding,  &325 

S«'cunty  Boulevard.  Baltimore, 

Maryland 

In  commenting,  please  refer  lo  Tile 
rode  BQC-71-FC.  Comments  rt'ceived 
timt'ly  will  be  available  for  public 
Inspection  as  they  are  received. 
generatly  beginning  approximately  three 
weeks  after  publication  of  a  document. 
in  Room  309-0  of  the  Department's 
offices  at  200  Independence  Ave.  SW., 
Washington.  DC.  on  Monday  through 
Knday  of  each  week  from  8.30  a.m.  to 
5  00  p.m   [phone:  202-254-7BOO). 

rom  FurrHO  mroMMAiKm  contact. 

Elliot  Naide.  (301)  968-6620. 
rAJtr  I 
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A.  Background 

On  Apnl  1.  1M8.  scctkiii  1137  of  the 
Social  Secunty  Act  (the  Act)  wa* 


established  with  provisions  aimed  at 
ensuring  that  various  Federally-funded 
welfare  agencies,  including  the  Aid  to 
Famihes  with  Dependent  Children,  the 
Food  Stamp  and  Medicaid  programs, 
furnish  benefits  to  only  those 
individuals  who  are  eligible  for  them. 
(Section  2651  of  Pub.  L  98-369).  Section 
1137  require*  the  agencies  administering 
these  programs  to  have  an  income  and 
eligibility  verification  system  (EVS)  for 
exchanging  with  each  other  information 
that  may  be  of  use  in  establishing  or 
venfying  ehgibility  or  benefit  amounts. 
The  provision  mandated  that  the 
agencies  target  the  use  of  the 
information  to  the  uses  most  likely  to  be 
productive  in  identifying  and  preventing 
ineligibility  and  incorrect  payments. 

On  February  28, 1986,  HCFA.  the  Food 
and  Nutrition  Service  and  the  Family 
Support  Administration  published 
joindy  a  final  rule  (51  FR  7178)  to 
implement  the  lEVS  for  the  Medicaid 
Food  Stamp  and  AFDC  programs.  The 
rule  required  agencies  that  administer 
these  programs  to  review  and  compare 
all  information  received  against  the  case 
file  to  determine  whether  it  affects  the 
apphcant's  or  recipient's  eligibility  or 
benefits.  The  regulations  also  require 
the  agency  to  initiate  a  case  action,  or 
make  an  entry  in  the  case  record  that  no 
action  is  necessary,  within  30  days  of 
receipt  of  the  infomation  for  80  percent 
of  the  determinations. 

The  reasoning  behind  requiring  use  of 
all  information  was  twofold: 

(1)  The  agencies  are  responsible  for 
ensuring  that  all  determinations  are 
correct  and  we  believed  that  by 
requiring  the  use  of  the  largest  number 
of  data  items  available  we  might  reduce 
errors;  and 

(2)  We  anticipated  that  under  any 
circumstances  an  agency  would  exclude 
an  item  of  information  that  was 
obviously  erroneous  or  useless  in  the 
eligibihty  determination. 

HCFA's  regulations  on  lEVS  in 
general  are  found  at  42  CFR  Part  435, 
Subpart  J;  {  435.952  specifically 
concerns  the  use  of  data. 

B.  Laglslatioa 

After  the  three  agencies  jointly 
published  the  final  rules,  the  Budget 
Committee  of  the  House  of 
Representatives  in  its  report 
accompanying  H.R.  5300  (which  was  the 
basis  for  the  Omnibus  Reconciliation 
Act  of  1986)  noted  that  the  agencies' 
current  rules  do  not  permit  tainting  in 
the  maimer  it  said  it  intended  to  allow  in 
the  original  statute  (H.R.  Rep.  No.  727, 
99th  Cong.,  2d.  Sess.  424-425  (1986)). 
According  to  this  1986  report  it  was  the 
original  intent  of  the  House  Budget 
Committee  to  have  States  utilize  a 


variety  of  information  sources  to  verify 
the  eligibility  of  apphcants  and 
rec^ients  of  benefit  programs,  as  an 
effective  and  efficient  tool  in  preventing 
benefit  payments  from  being  made  to 
individuals  who  are  not  eligible.  The 
report  states  that  the  Committee 
believed  that  for  the  use  of  such 
information  to  be  productive.  States 
must  be  afforded  the  discretion  to  target 
their  efforts  in  ways  they  determine 
most  cost-effective.  To  require  a  follow 
up  in  all  cases  where  any  income  is 
indicated  "was  not  what  was  intended 
by  Congress  and  would  result  in  an 
unnecessary  and  costly  administrative 
burden  on  the  States".  (H.R.  Rep.  No. 
727,  99th  Cong.,  2d  Sess.  424  (1986)). 

To  ensure  that  the  required  matches 
are  cost-effective  verification  processes, 
the  Committee  indicated  that  the  States 
should  be  allowed  to  arrange  the  follow 
up  of  case  records  based  on  match 
findings  in  order  of  importance.  For 
example,  following  up  on  individuals 
whose  unearned  income  exceeds  certain 
tolerance  levels  is  more  efficient  than 
verifying  every  case  with  unearned 
income. 

In  addition,  the  Committee  stated  its 
behef  that  requiring  States  to  act  upon 
the  information  they  receive  within  30 
days,  as  prescribed  in  the  final  rule,  is 
unrealistic.  "States  have  a  finite  amoimt 
of  administrative  resources,  and  are 
dependent  upon  the  actions  of  others 
outside  the  agency  as  well  as  the  mail 
system  to  carry  out  their  duties.  For  this 
reason,  the  Committee  believes  a  45-day 
requirement  is  more  reasonable  than  the 
30  days  set  forth  in  the  final  rule.  The 
aUowance  that  action  can  be  delayed 
further  on  up  to  20  percent  of  the 
information  items  when  collateral 
verification  sources  are  required — as 
provided  in  the  final  rules — should  be 
retained."  (H.R.  Rep.  No.  727,  99th  Cong.. 
2d  Sess.  425  (1986)). 

In  section  9101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Pub.  L  99- 
509),  Congress  amended  section  1137  (a) 
(4)  of  the  Act  to  prohibit  the  Secretary 
from  requiring  States  to  use  the 
information  they  receive  because  of  the 
lEVS  to  verify  the  eligibility  of  all 
recipients.  The  House  Budget 
Committee's  directive  to  allow  the 
public  assistance  agencies  45  days  to  act 
upon  information  received  was  not 
included  as  a  legislative  amendment, 
however. 

C  Revisions  to  the  Regulations 

In  order  to  bring  the  regulations  into 
conformity  with  the  amendment  to 
section  1137  of  the  Act  made  by  Pub.  L 
99-509,  and  to  follow  dearly  expressed 
congressional  intent  on  the  time  period 
for  acting  upon  information  received,  we 


are  amending  our  regulations  at  42  CFR 
Part  435,  Subpart  J. 

1.  Targeting  the  Use  of  Information 

We  are  adding  a  new  J  435.953  to 
reflect  existing  law  (section  1137(a)(4)  of 
the  Act)  to  provide  that  all  information 
received  through  the  EEVS  on  recipients 
need  not  be  used  but  that  its  use  may  be 
tarj?eted. 

The  revised  regulations  reflect 
amendments  to  section  1137{8)(4)  of  the 
Act  which  permit  each  State  agency  to 
review  and  compare  against  the  case 
file  (follow  up)  all  information  items  or 
to  target,  for  each  data  source,  those 
information  items  that  are  likely  to  be 
productive  in  identifying  and  preventmg 
ineligibihty  and  incorrect  payments. 

Any  agency  that  mtends  to  exclude 
items  from  follow-up  must  submit  a 
follow-up  plan  that  speafies  the 
categories  to  be  excluded  and  provides 
a  description  of  the  criteria  defining 
each  category.  For  each  category  the 
agency  must  provide  a  reasonable 
justification  explaining  why  the  follow- 
up  would  not  be  cost-effective.  A  formal 
cost-benefit  analysis  is  not  required.  An 
agency  may  find  it  preferable  to  base  its 
justifications  on  the  general  experience 
of  its  program  in  following  up  on  specific 
categories  of  informatioiL 

Restriction  to  recipients 

Under  our  current  rules  at  42  CFR 
§  435.948.  State  agencies  were  required 
to  use  all  information  concerning  both 
apphcants  and  recipients. 

In  providing  that  State  agencies  are 
allowed  to  target  infonnation.  the 
amendment  to  section  1137(8)(4)  of  the 
Act  refers  to  "recipients  "  only  Our 
current  regulations  requiring  the  use  of 
information  on  all  applicants  and 
recipients  have  thus  been  superseded 
with  respect  to  recipients  only. 
Therefore,  we  are  revising  the 
regulations  to  permit  targeting  to  be 
used  only  for  recipients.  When  the 
agency  receives  information  on 
applicants  whom  it  has  not  yet 
determined  eligible,  the  match  data 
continues  to  be,  as  under  existing 
regulations,  not  subject  to  targeting. 

We  carefully  considered  proposing  to 
revise  our  existing  regulations  to  permit 
targeting  of  apphcants,  but  we  have 
decided  at  this  time  simply  to  revise  the 
regulations  to  bring  the  text  into 
conformity  with  the  new  statutory 
language  that  already  legally  governs 
targeting  in  the  case  of  recipients.  We 
believe  it  is  not  in  the  best  interest  of 
the  program  to  revise  the  existing 
requirement  that  information  on  all 
applicants  b«  used  The  application 
period  is  particulaHy  important  in  that 
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the  Stats  agnncy  conducts  an  intensive 
rnview  of  a.l  of  the  factors  of  the 
applicant  •  eii){ibihty.  including  the 
economic  cin;umstances  of  the 
household  Koliowmjf  an  initial 
eligibility  delennination.  penodic 
redeterminations  of  recipients  tend  to  be 
somewhat  less  intensive  with  questions 
concentrating  on  whether  a  change  in 
cirtrumstances  has  cxrcurred  in  the  past 
few  months  or  is  expected  to  occur  in 
the  next  few  months  Moreover 
redeterminations  may  be  conducted  by 
telephone  or  mall  or  in  gn)up  interviews 
The  application  pro<:,ess  is  therefore 
more  (Tudal  to  the  Integnly  of  the 
program  and  all  information  Items  must 
t)e  pursued  and  resolved  to  the  extent 
possible  before  tuthorlration  of 
assistance   However,  as  currently 
required  by  |  4J5  9\\.  State  agencies 
may  not  delay  a  pending  application 
solely  to  await  lEVS  Information  if  other 
evidence  estatiliahes  the  individual's 
eligdnlity  for  assistance  Information  the 
agency  requests  on  an  applicant  that  it 
receives  after  it  authonzes  assistance  is 
considered  to  t>e  information  received 
on  a  recipient  and  may  therefore  be 
targeted  under  section  n37(a)(4)  of  the 
Act  and  under  these  regulations 

These  rexulation  revisions  do  not 
affect  the  requirement  that  Stale 
agen(  les  request  information  on  all 
recipients  from  the  required  st)urces  but 
merely  roncem  targeting  the  use  of  data 
received  in  response  to  the  request 

1"he8e  changes,  as  Ho  the  current 
regulrtiions   ">'ply  only  in  those 
situations  for  whu:h  the  Metluaid 
anen(  y  makes  the  eligibility 
tleterrrunalion   Kor  Medli  aid  recipients 
elij(it)le  t>eiause  they  receive  AUX! 
assistance,  the  AHX;  IKVS 
requirements  already  apply    Kor  agetl. 
t>lind  or  di»at)ifMl  Mrdii  aid  recipients 
receiving  SSI  payments,  the  Medicaid 
IF.VS  requirements  apply  only  if  such 
recipients   Me<licaid  eligibility  is  not 
deterrnmed  by  the  S«m  lal  Security 
Administration  (SS.'X)  pursuant  to 
section  1H«V4  of  the  Stx:ia!  Security  .^(  t 
|see  I  4J5  9aU| 

2.  Ttnu'frame  for  Action  on  MuU.h 
Rtttut'Li 

These  reg\ilations  also  provide  in 
I  4J5  U5.J  a  4,V  day  period  for  following 
up  on  Information  items,  instead  of  the 
current  X)  days,  this  policy  would 
implement  the  directive  contained  in  the 
rejH)r1  of  the  House  Budget  Committee 
This  IS  a  maximum  time  period  and  does 
not  precluile  a  Slate  agency  from  setting 
shorter  timeframes  for  acting  on 
information  items  fn)m  s  particular  data 
base   Kor  example,  information  items 
showing  unreported  L'lB  might  be  given 


priority  over  other  information  and  be 
looked  at  immediately 

The  provision  that  allows  a  20  percent 
allowanco  for  action  on  information 
Items  in  which  third  party  Information  is 
late  remains  the  same  as  stated  in 
I  435  0S2(e|  and  applies  also  to  targeted 
data  since  targeting  will  not  have  any 
effect  on  the  responsiveness  of  third 
parties. 

3  Quality  Control  RequiremenlM 

The  current  rule  at  |  435.952  clearly 
states  that  the  requirements  of  this 
section  do  not  relieve  the  agency  of  its 
responsibility  for  determinations  of 
erroneous  payments  or  the  agency's 
liability  for  those  erroneous  payments. 
In  order  to  clarify  that  the  agency  is 
liable  oven  for  items  not  followed  up.  we 
are  amending  |  435  945  General 
requirements,  by  adding  paragraph  (h) 
to  require  the  State  agencies  to  retain 
records  of  all  the  information  items 
received,  including  those  not  followed 
up  The  agency  will  as  now,  have  to 
retain  Information  in  a  manner  that 
assures  that  it  does  not  compromise 
information  safeguards;  the  agency  must 
make  this  information  available  to 
quality  control  reviewers  upon  request. 

4.  Third  Party  Liability 

Targeting  does  not  apply  to  activities 
for  establishing  third  party  liability 
benefit  amounts  Section  1902(a)(25)  of 
the  Act  requires  that  State  agenaes  or 
local  Medicaid  agencies  take  all 
reasonable  measures  to  ascertain  the 
legal  liability  of  third  parties  to  pay  for 
care  and  services  provided  to  Medicaid 
recipients  Every  employment  lead,  no 
matter  how  small,  could  potentially  be  a 
lead  for  health  insurance 

5   Tf<  hnual  Chcnfffa 

We  are  making  three  technical 
changes  to  |  435  962.  In  paragraph  (a), 
by  cross  reference,  we  incorporate  the 
change  that  permits  State  agencies  to 
limit  review  and  comparison  of 
information  to  targeted  information  In 
paragraph  (c)  we  reflect  the  correct 
order  the  State  agency  must  follow 
when  processing  a  recipients  case  file 
under  lEVS  Finally,  in  paragraph  (e),  we 
extend  to  45  days  the  timeframe  that  a 
State  agency  may  delay  action  for  up  to 
20  percent  of  items  and  limit  the  items  to 
those  on  which  it  requested  venfication 
Umely,  instead  of  all  items  of 
information  received. 

We  are  also  changing 
I  433  13fi(g)(l)(i)  We  are  revising  the 
timeframe  for  foUowup  for  TPL  purposes 
from  30  to  45  days  to  make  it  consistent 
with  the  timeframe  for  lEVS  followup 
We  are  retaining  the  provision  for 
delayed  action  beyond  45  days  In  20 


percent  of  the  information  items  when 
the  agency  does  not  receive  requested 
venfication. 

D.  Impact  Analysis 

;  Executive  Order  12291 

Executive  Order  122&1  (E.O.  12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  final 
rule  that  meets  one  of  the  E.O.  criteria 
for  a  "malor  rule";  that  Is,  that  would  be 
likely  to  result  In:  An  annual  effect  on 
the  economy  of  flOO  million  or  more:  a 
major  increase  in  costs  or  prices  for 
consumers.  Individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  or, 
significant  adverse  effects  on 
competitioa  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  expect  that  the  net  effect  of  the 
targeting  requirement  reflected  in  these 
regulations  will  be  to  reduce  State 
agency  costs  since  they  will  not  have  to 
follow  up  on  all  data.  State  agencies  will 
be  able  to  target  their  follow  up 
activities  on  matched  data  that,  for 
example,  exceed  certain  tolerance  levela 
because  it  would  not  be  cost-effective  to 
follow  up  on  matched  data  below  those 
levels.  The  extension  from  30  to  45  days 
of  the  time  permitted  for  follow  up  also 
will  reduce  the  pressure  placed  on  State 
administrative  resources.  For  these 
reasons,  we  have  determined  that  no 
threshold  cntena  under  E.O  12291  are 
met.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

2.  Regulatory  Flexibility  Act 

We  generally  prepare  a  final 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  801 
through  612)  unless  the  Secretary 
certifies  that  a  final  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  State  agencies  are 
not  small  entities.  We  have  determined, 
and  the  Secretary  certifies,  that  this 
final  rule  does  not  have  a  sigiuficant 
economic  Impact  on  a  substantial 
number  of  small  entities.  We  have 
therefore  not  prepared  a  regulatory 
flexibility  analysis. 

E.  Paperwori  Rsductkn  Act 

Sections  435  945  and  435.953  of  this 
rule  contain  information  collection 
requirements  that  are  sub|ect  to  the 
Office  of  Management  and  Budget 
(OMB)  review  under  the  Paperwork 
Reduction  Act  of  1980.  State  agencies 


must  be  able  to  document  that  they 
received  information  for  data  matches 
from  all  •ourcas  for  quality  control 
purposes  and.  if  they  do  not  intend  to 
follow  up  on  a  category  or  categories  of 
information,  they  must  submit  a  plan  to 
the  Secretary  justifying  the  exclusion  as 
cost-effective.  The  reporting  burden  for 
the  Information  collections  in  S  435.945 
is  estimated  to  be  432  hours  annually  for 
a  maximum  of  54  States  and 
jurisdictions.  The  reporting  burden  for 
the  information  collections  in  {  435.953 
is  estimated  to  be  40  hours  per  response 
for  a  maximum  of  54  States  and 
jurisdictions  for  a  one-time  toted 
estimated  burden  of  2.160  hours.  (We 
are  assuming  a  one-time  response  from 
all  States  and  jurisdictions  for  this 
estimate  with  no  revised  follow-up 
plans.  However,  some  States  and 
jurisdictions  may  submit  no  plan;  others 
may  revise  theirs  frequently.) 

A  notice  will  be  published  in  the 
Federal  Register  when  the  OMB 
approval  is  obtained.  Organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collection 
requirements  should  follow  the 
directions  in  the  address  section  within 
30  days  after  publication  of  this  rule. 

Section  435.952  of  this  rule  also 
contairu  information  collection 
requirements  that  are  subject  to  the 
OMB  review.  These  requirements  were 
approved  by  that  Office  on  April  11. 
1986  in  accordance  with  the  Paperwork 
Reduction  Act.  The  approval  number  is 
0938-0467  and  the  approval  expires 
April  30. 1989.  HCFA  is  requesting  an 
extension  of  this  approval  for  an 
additional  3  years. 

F.  Waiver  of  Proposed  Rulemaking 

Generally,  we  pubUsh  a  notice  of 
proposed  ndemaking  in  the  Federal 
Register  and  afford  public  comment 
before  issuing  a  final  rule.  However,  if 
adherence,  to  these  procedures  would 
be  impracticable,  unnecessary  or 
contrary  to  the  public  interest,  we  may 
waive  the  procedures. 

This  interim  final  rule  with  comment 
period  simply  revises  the  text  of  existing 
regulations  to  bring  them  into 
conformity  with  statutory  requirements 
and  clearly  expressed  congressional 
intent  without  interpretation.  With 
respect  to  the  provisions  permitting 
targeting  of  information  on  recipients, 
the  revisions  in  these  regulations  have 
no  substantive  effect,  as  section 
1137(a)(4)  aheady  requires  that  such 
targeting  be  permitted,  even  though  the 
text  of  the  existing  regulations  provides 
otherwise. 

Therefore,  the  Secretary  finds  good 
cause  that  issuing  a  notice  of  proposed 
'^lemaking  before  these  final  rules  is 


unnecessary  and  contrary  to  the  pubUc 
interest. 

G.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  rules  requesting  public  comment,  we 
are  not  able  to  acknowledge  or  respond 
to  them  individually. 

However,  we  will  consider  all 
comments  that  we  receive  by  the  date 
and  time  specified  in  the  "date"  section 
of  this  preamble,  and.  if  we  revise  this 
final  rule,  we  will  respond  to  the 
comments  in  the  preamble  of  that 
revised  rule. 

H.  List  of  Subjects 

42  CFR  Part  433 

Administrative  practice  and 
procedure.  Child  support  Claims.  Grant 
programs-health.  Medicaid.  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  435 

Aid  to  Famihes  with  Dependent 
Children,  Grant  programs-health. 
Medicaid.  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI),  Wages. 

42  CFR  Chapter  IV.  Subchapter  C  is 
amended  as  set  forth  below: 

CHAPTER  IV— HEALTH  CARE  FINANCING 
ADMINISTRATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 


SUBCHAPTER  C-MEOICAL  ASSISTANCE 

PROGRAMS 

•         *         •         *         • 

A.  Part  433  is  amended  as  set  forth 
below: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102. 1137, 1902(a)(4). 
1902(a)(25),  1902(a)(45),  1903(a)(3),  1903(d)(2), 
1903(d)(5),  1903(0).  1903(p),  1903(r),  and  1912 
of  the  Social  Security  Act  42  U,S.C.  1302, 
1320b-7, 13gea(a)(4),  13g6a(a)(2S), 
139fta(a)(45),  13g6b(a)(3),  139eb(d](2), 
1396b(d)(5),  139Sb(o),  U96b(p),  1396b(r)  and 
1396k.  unless  otherwise  noted. 

9433.131    [Amended] 

2.  In  paragraph  (g)(l)(i)  of  fi  433.13a 
"30  days"  is  revised  to  read  "45  days". 

B.  Part  435  is  amended  as  follows: 

1,  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sec,  1102  of  the  Social  Security 
Act  (42  U,S,C,  1302). 

2.  The  table  of  contents  is  amended  by 
adding  a  new  J  435.953  to  read  as 
follows: 


PART  435— EUGIBILITY  IN  THE 
STATES.  DISTRICT  OF  COLUMBIA. 
THE  NORTHERN  MARIANA  ISLANDS 
AND  AMERICAN  SAMOA 


Subpart  J— Eiigibiilty  in  the  StatM  and 
District  of  Columt>ia 


S  435.953    Identifying  Items  o(  Infonnatton 
toi 


3.  In  S  435,945,  paragraph  [a]  is 
revised  and  paragraph  (h)  is  added  as 
follows: 

$435,945    Genem  requlremwita. 

(a)  The  agency  must  request  and  use 
information  timely  in  accordance  with 
i  S  435,948,  435.952,  and  435.953  of  this 
subpart  for  verifying  Medicaid  eligibility 
and  the  amount  of  medical  assistance 
payments, 

(h)  The  agency  must  retain  a  record  of 
all  information  items  received,  including 
those  not  followed  up,  and  make  the 
records  available  for  quabty  control 
review  purposes. 

4.  Section  435.95Z  paragraphs  (a)  and 
(c)  through  (e)  are  revised  to  read  as 
follows: 

S  435.952    Uee  of  Informetton. 

(a)  Except  as  provided  under  §  435.953 
of  this  subpart,  the  agency  must  review 
and  compare  against  the  casefile  all 
information  received  under  SJ  435.940 
through  435.960  to  determine  whether  it 
affects  the  appUcant's  or  recipient's 
eligibility  or  amount  of  medical 
assistance  payment.  The  agency  must 
also  verify  the  infomation  if  determined 
appropriate  by  agency  experience  or  if 
required  by  S  435.955. 

[c]  Except  as  specified  in  S  435.953  of 
this  subpart  and  paragraph  (d)  of  this 
section,  for  recipients,  the  agenc>'  must 
within  45  days  of  receipt  of  an  item  of 
information,  request  verification  (if 
appropriate),  determine  whether  the 
information  affects  eligibility  or  the 
amount  of  medical  assistance  payinent. 
and  either  initiate  a  notice  of  case 
action  to  advise  the  recipient  of  any 
adverse  action  the  agency  intends  to 
take  or  make  an  entry  in  the  casefile 
that  no  further  action  is  necessarj-. 

(d)  Subject  to  paragraph  (e)  of  this 
section,  if  the  agency  does  not  receive 
requested  third  party  verification  niihin 
the  45-day  period  after  receipt  of 
information,  the  agency  may  determine 
whether  the  information  affects 
eligibility  or  correct  amount  of  medical 
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a!ni»tanci»  paympnt  aftf  r  thp  4.S  day 
p»>ni)<l   How#'v»"r.  ihf  rtxeni  y  munt  makf 
any  ilelayfil  (leifnninrttinns  pfrniittt-d 
uruler  thm  paraHraph— 

(1)  I'romptly.  as  r»nuiri>(i  tiy  i  435  916. 
if  \h*'  vfnfltation  m  r»«t»'ive(l  tivfdrf  \hf 
next  rfdflerminalion.  or 

|2)  In  roniunction  with  the  next 
rt^detHimmrtlion  if  no  vcnfiiation  1« 
rp(.«ivfil  ht'forp  that  rfdetcrmiiiHlion 

(e|  Thfi  number  of  determination* 
delayed  heycind  45  day*  from  receipt  of 
an  Item  of  information  (as  permitted  hy 
paragraph  |d|  of  this  set  tion)  must  not 
exceed  twenty  p«'n;ent  of  the  number  of 
Items  of  information  for  which 
venTication  was  requested 

5   A  new  }  4.15  M5.1  i.t  added  tn  rend  ft.<i 
fiillowt 

i  43&.M3     Id«nmy4n«  lt*nw  of  informatfon 

to  u««. 

I  •!  I  With  respe(  t  !o  information 
r»-(  eived  on  re(  ipients  under  }}  4,15  VHO 
through  4;i5  *«).  the  agency  n>ay  either 
review  and  compare  against  the  case 
file  all  Items  of  information  received  or 
il  may  identify  (target]  separately  for 
each  liata  soun  e  the  uifomiation  items 
that  are  most  likely  to  he  most 
pr(idu(  tive  m  identifying  and  preventing 
meligihility  and  incorrect  payments 

(hj  An  agency  that  wishes  lo  exi  lude 
categones  of  information  items  mutt 
submit  for  the  S»'crelary  s  approval  a 
follow  up  plan  describing  the  categories 
tha'  it  proposes  lo  exi  luile   For  eai  h 
(.ategury    the  ageni  y  must  provide  a 
reanonable  |u8tlficatlon  that  follow  up  is 
not  I  out  effet  tive,  a  formal  c  osl   benefit 
analysis  is  not  required 

(c  I  If  an  agency  receues  an  item  of 
unemployment  compensation 
information  from  the  Internal  Revenue 
S«Tvice  or  earnings  information  from 
SS\  that  duplicates  an  item  of 
information  previously  received  from 
another  source  and  followed  up   the 
agency  may  exclude  that  information 
I'eni  without  |u»tifi(  atiiui 

id|  .'\n  agency  may  submit  a  follow  up 
plan  or  alter  its  plan  at  any  time  by 
notifying  the  H»"(  relary  and  submitting 
the  nei  essai-y  juslifii  ation   Thr- 
Secretary  approves  or  disapproves 
categories  of  items  to  t)e  excluded  under 
the  plan  within  6()  days  of  its 
submission    The  categories  approved  b> 
the  Secretary  constitute  an  apprt)ved 
rtgeni  y  follow  up  plan  for  IKVS 

|(  rt'  i;i>)j    if  l-VilerMl  Uomei'ii    \««nl«nc«? 
PlVjjruMn  So    IJ  '14.  Medical  ,^»•l•ll«n^.e| 


n«t».d  OrfoKer  15.  1987 
WlUUm  U  RofMr. 

.■\,y.Ti ;/:.». "»;.'.  '  HiHilth  Care  Financing 

.^ppmved   September  21    !'«« 
Otis  R  Bowen. 

St\  rfliir^   Hfpartmfnt  o^  Health  and  Human 
StTvn  <"-< 

Note;  This  regulsUon  la  toeing  submitted  lo 
the  Office  of  the  Federsl  Register  loday 
Kf  bniary  J'   l^flB  for  pubbcatinn 
\Vn  Uix.   8S-4«»4  Filed  3-l^(»-  8  45  am] 
MUJMO  COOC  4<lO-0»-4t 


FEDERAL  COyMUHICATIONS 
COMMISSION 

47  CFR  Pun  73 

[MM  Oockvt  No.  •»-14«;  Rll^-«04«1 

Radk)  Broadcasttng  S«rvtc««; 
O«c«ola.  AR 

AOINCY:  Federal  Communications 

(Aimmission 

ACnOM:  Final  rule 


bu«nsary:  This  document  substitutes 
Channel  25lC  for  Channel  251C2  at 
C)s(  eola.  Arkansas,  and  modifies  the 
(;ias8  C^  license  of  The  Uittman  (Iroup. 
Inc   for  Station  KMPZlFM).  as 
requested,  to  specify  operation  on  the 
higher  class  channel,  thereby  providing 
that  community  with  its  first  wide 
coverage  area  F'M  service  Reference 
coordinates  for  Channel  25lC  at 
Osceola  are  35-2H-02  and  90-11-2:' 
With  this  action,  the  proceeding  is 
terminated 

tmCTTVt  OATt  April  10.  1969 
FOA  FVWrrVIIR  (NrOMMATIOM  comtact: 
Nanc  y  [oyner  Mass  Media  Bureau.  [21)2] 

■Urm^MCNTAAV  IMrOMMATKMC  This  18  a 

summai^'  of  the  Commission  s  Report 
and  Order   MM  Docket  No  88-14«, 
ailopted  February  3.  1980.  and  released 
Febniary  23.  1989  The  full  text  of  this 
C^ommission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  m  the  FCC  Dockets 
F^ninch  (Room  2,K')).  1»19  M  Street  NW  . 
Washington.  DC  The  complete  text  of 
this  derision  may  also  be  purchased 
from  the  Commission's  ropy  contractors. 
International  Transcnption  Service. 
(21)21  »5"-3H<X).  21(X)  M  Street  .NW  .  Suite 
14^).  Washington.  DC  2iX13" 

List  of  Sub|octi  In  4?  CFR  Part  73 
Radio  broadcasting 


PART  73— {AMENDED! 

1   The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Authortty:  47  V  S  C  IM,  303. 

{  73.302    [AmandadJ 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  Arkansas,  is  amended  by 
revising  the  entry  for  Osceola  by 
deleting  Channel  251C2  and  adding 
Channel  251C. 

Federal  Communications  Commission. 
Stew  KamioM, 

[)rpu:;  Ch.}e'  Policy  and  P.-i!e$  Dn:sion. 
Mass  Mfdia  Bureau 
|FK  Doc   8e-4«80  Filed  3-1 -8S,  B  45  am) 
MLUNO  COOC  trij-ei-M 

47  CFR  Part  73 

(MM  Dockvt  No.  M-1S5;  RM-6149) 

Radk)  Broadcasting  Scrvtcas; 

Pantwatar,  Ml 

AQCNCY:  Federal  Communications 

Commission 

ACnOM:  Final  rule. 


tuamiAim  This  document  allots  FM 
Channel  231A  to  Pentwater.  Michigan, 
in  response  to  a  petition  filed  by  James  ]. 
Mc-Cluskey  Channel  231 A  can  be 
allotted  to  Pentwater  consistent  with  the 
Commission's  spacing  requirements.  The 
coordinates  for  Channel  231A  are  43-^16- 
30  and  86-28-24.  With  this  action,  this 
proceeding  is  terminated 
DATia:  FJTective  Apnl  10.  1989;  The 
window  period  for  filing  applications 
will  open  on  April  11. 1989,  and  close  on 
May  11.  1989 

rom  puHTHCR  iMf onMA-noN  com-Acr: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530 

•OPPt^MlMTAHY  INFOMMATIOfC  This  18  a 

summary  of  the  Commissions  Report 
and  Order.  MM  Docket  No.  88-155, 
adopted  January  31.  1989.  and  released 
February  23.  1989  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  dunng  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230|.  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  R5"-3800.  2100  M  Street  NW.  Suite 
140.  Washington,  DC  20037 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting 

PART  73— (AMENDED! 

1  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154.  303. 

{73.202    [Amandadl 

2.  In  5  73.202(b).  the  Table  of  FM 
AUotmenU  under  Michigan  is  amended 
by  adding  Channel  231A  at  Pentwater. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[FR  Doc.  89-4677  Filed  3-1-89:  8  45  am] 

BUJNO  COOC  (712-01-H 


47  CFR  Part  73 

I  MM  Docket  No.  89-188;  RM-6287] 

Radio  Broadcasting  Services;  Lawton, 
OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Broadco  of  Texas,  Inc.,  allots 
Channel  258C2  to  Lawton,  Oklahoma, 
and  modifies  its  license  for  Station 
KMGZ  to  specify  operation  on  the 
higher  powered  channel.  Channel  258C2 
can  be  allotted  to  Lawton  with  a  site 
restriction  of  13.2  kilometers  (8.2  miles) 
east  to  avoid  a  short-spacing  to  Station 
KBOG,  Channel  257A.  Cordell. 
Oklahoma.  The  coordinates  for  the 
allotment  are  North  Latitude  33-34-43 
and  West  Longitude  98-1&-25.  At  the 
request  of  Mark  Norman  and  Cameron 
University,  we  are  also  retaining 
Charmel  237A  at  Lawton  but  not 
reserving  it  for  noncommercial 
educational  use  as  requested  by 
Cameron.  Channel  237A  can  be  allotted 
to  Lawton  without  the  imposition  of  a 
site  restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  34-36-42 
and  West  Longitude  98-24-42.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  April  10. 1989.  The 
window  period  for  filing  applications  for 
Channel  237A  at  Lawton  will  open  on 
April  11, 1989.  and  close  on  May  11. 
1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-188, 
adopted  January  30, 1989,  and  released 
February  24,  1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 


this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  N"W..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

§73^2    [Amendad] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  Oklahoma  is  amended  by 
revising  the  entry  for  Lawton  by  adding 
Channel  258C2. 

Federal  Communications  Commission 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  89-4882  Filed  3-1-89;  8:45  am] 

BtLLMQ  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  88-33;  RM-6156,  RM-6428) 

Radio  Broadcasting  Services;  Austin, 
TXetaL 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Channel  272C2  for  Channel  272A  at 
Austin.  Texas,  and  modifies  the  hcense 
of  Station  KPEZ(FM)  to  specify 
operation  on  the  higher  class  co- 
chaimel,  at  the  request  of  Clear  Channel 
Communications.  Inc.  In  addition,  in 
order  to  accomplish  the  Austin 
substitution,  Channel  223A  is 
substituted  for  Channel  272A  at 
Yoakum.  Texas,  and  the  license  of 
Station  KYOC(FM)  is  modified 
accordingly.  In  addition,  this  action 
allots  Channel  260A  to  Hallettsville, 
Texas,  as  a  first  local  FM  service  at  the 
request  of  Fred  Lundgren.  Channel 
272C2  at  Austin  requires  a  site 
restriction  of  13.0  kilometers  [8.1  miles) 
southwest  of  the  city,  at  coordinates  30- 
11-53  and  97-50-06.  Channel  223A  at 
Yoakum  requires  a  site  restriction  of 
11.1  kilometers  (6.9  miles)  northwest  of 
the  city,  at  coordinates  29-20-29  and  97- 
14-54.  A  site  restriction  of  11.5 
kilometers  (7.2  miles)  east  of 
Hallettsville  is  required  for  Channel 
280A,  at  coordinates  29-25-46  and  96- 
49-25.  Concun^nce  of  the  Mexican 
government  has  been  obtained.  With 


this  action,  this  proceeding  is 

terminated. 

DATES:  Effective  April  10. 1989;  The 

window  period  for  filing  applications  on 

Channel  260A  at  Hallettsville,  Texas. 

will  open  on  April  11. 1989,  and  clo£'>  on 

May  11, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawiings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  if;  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  .No.  88-33. 
adopted  January  30, 1989.  and  released 
February  24. 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  [Room  230),  1919  M  Street  N'W  . 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcnption  Service, 
(202)  857-3800,  2100  M  Street  .N'W.,  Suite 
140,  Washington,  DC  20037. 

List  of  SubjecU  in  47  CFR  Fart  73 

Radio  broadcasting. 

PART  73— (AMENDED) 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autfaority:  47  U.S  C  154.  303. 

$73,202    lAmended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  under  Texas,  by 
adding  Channel  272C2  and  deleting 
Channel  272A  at  Austin;  by  adding 
Channel  223A  and  deleting  Channel 
272A  at  Yoakum;  and  by  adding 
Hallettsville,  Channel  260A. 

Steve  kaminer. 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau 

[FR  Doc  89-4831  Filed  .Vl-89;  8  45  am) 

eaUNO  CODE  *712-01-« 

47  CFR  Part  73 

[MM  Docket  Na  88-492;  RM-6414] 

Radio  Broadcasting  Services;  Borger, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  282C1  for  Channel  282C  at 
Borger,  Texas,  and  modifies  the  station's 
license  to  reflect  operation  on  the  new 
class,  at  the  request  of  William  H. 
Sanders,  A  site  restriction  of  37.1 
kilometers  (23,0  miles)  southwest  of  the 
city  has  been  requested  utilizing 
coordinates  35-23-17  and  101-38-10 
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With  this  action,  this  pnM-.«eilin^  ii 

(^*tTnlnrtt^•(^ 

■rracTivi  OATm:  April  lu.  itMS. 

rom  pufrrxcM  mtonmatkm  comtact 

CiiTk  la  Rawlin«t  IZtK")  ft34-O.S30, 

tumjMorrAjrv  tHFommATtotc  Thi«  it  a 

1  inimrtrv  of  th«?  C'omrnisnicir'i  Report 
u:ul  Onipr.  MM  IXx-kel  No  88-492. 
rtil.ip'>Hl  lanmiry  31.  iatt».  and  released 
F'l'brudpy  2-1.  laay.  rh«  full  tex.t  of  thia 
r:onuTH.*9iun  duciaiun  is  available  for 
iimppction  and  copyinj^  during  normal 
tiii.siiif»»  hoLir^  in  the  V'VXl  Docketa 
Hrjiii.h  (R.xjm  ^JO).  IMltf  M  Street.  .VW  . 
V.\i»hiiigtijn.  UC  rhe  cumpU-te  Ifvl  of 
this  deciitiiin  may  also  i>e  pun^haa^d 
from  the  Coramitsion  a  copy  contractora. 
IiitfTnatiuniil  Tranatnption  Service. 
(JlL.)  Hi"   MUXi,  Z\l10  M  Stre.-t  NVV  .  Suite 
1  U)  Washington.  DC  JUJJ7. 

IJat  of  Subjitcta  In  «?  CFR  Part  T 
Radio  broadcaatinx 

PART  73— <  AMENDED! 

1    Tht>  rtuihority  i  itrttion  fur  Part  73 
continues  to  rrad  aa  follnw* 

Autb«.rity:47  use   IS4.  *13 

}  TXi02    [Ajwawdadl 

Z  Sfi  tion  73  202(>)|.  th«  Tabk  of  PM 
Allotnif-nt*  la  aniendni.  under  Texaa.  by 
r'fletiiiK  Chnnn**!  ZR2C  and  adding 
C  htinnt-l  .la^Ll  at  Borger 
Starr*  KaminMT. 

/Vpufv  Chiiff  fiJ.'irv  ondRalet  DiviMion. 
SUiaa  Mmi'.a  ftur^nu 
[KK  Uoc  m-Atr^n  Flle.l  1  1  «w  s  45  am] 
aa-LBM  cooc  art»-«v-« 


47  CFR  Part  73 

(MM  Docktt  No  M-312:  RM-4127  «  RM- 
•  13S 

Radio  Broadcaating  8«rY<o««;  P«aH 
and  Magsa.  MS 

aqincy:  IVileral  Conunimicatior.a 

C'.onimiHiion. 

ACTION:  F'inal  rule. 

•UMMANV-  This  document  allots  FM 
Chdnncl  J m.A  to  Miixec.  Missiasippl.  In 
response  to  a  petition  filfd  by  Airwaves 
Company    Ihe  cixirdiniilHs  fur  (Channel 
230A  at  M.in»-»"  are  ,)l-52-18  and  m-A.y- 
54-  Colon  Johnson  filed  a  coaflictinx 
petition  in  thia  proc^iedinx  retjueatinx  the 
allotment  of  tlhannel  Z:V)\  tn  FV<irl. 
Mltalsslppi   However,  sin(  e  no 
supporting  cunimenti  hnve  tieeii 
received  for  a  i  hannel  at  FHriirl.  we  ahall 
diamjss  the  p+'tition  for  laiJi  of  interest 

DATlt:  WfeLtive  April  10,  Wtm    I'he 
window  ptTiod  for  filinj^  applu^Iiona  fur 
Channel  .!  i.t.A  dt  M.ixee  Missiaaippi. 


will  op«n  on  Apnl  11.  1*»,  and  close  on 

May  11.  laeu 

POM  nmTMSH  iMfowauTiow  cositact: 

KathUen  Scheuerle.  Mass  Media 

Bureau.  (202)  ft34-6M0, 
■umJMCNTAJIV  NSrO«IMATK}«C  This  18  a 

summary  of  the  Commission's  Report 
and  Order.  M.M  Docket  88-31 Z  adopted 
Febmary  3.  1989.  and  released  February 
23.  lvW9  The  full  text  of  this  Commission 
decision  is  available  for  Lnapection  and 
ropyins  dunng  normal  buaiaeaa  hour*  m 
the  FCC  Dockets  Brancii  (Room  230). 
Itn9  M  Street  KW  .  Washington.  DC. 
The  complete  text  of  this  deaaion  may 
ulau  be  purchiised  from  the 
Commiaaion  s  copy  contractors. 
International  TranscnpUon  Service. 
(2t)21  8S:'-3anO.  2100  M  Street  NW.,  Suite 
14^1  Washington.  DC  2tX)37 

List  of  Subjects  lo  47  CFR  Part  73 

Radio  broadca8tir>j[ 

PART  7>— (AJIKNOCO) 

1  The  authnnty  citation  for  Part  73 
continues  to  read  as  follows 
Authoritr  47  use   1S4   303 

f7XX»    [/Wwandedl 

2.  Section  73  202(bl.  the  Table  of  FM 
Allotments  under  Misaiaaippi  ta 
amended  by  adding  Channel  230A  at 
Magee 

Fedural  Communications  Comniwaion. 
Slav*  ICamloer. 

Orptitv  Chirf  f^:/:rv  and  Rifles  Division, 
Mum  M«dio  BwBou 
\\H  Doc  S0-467V  r\U)d  ^  \~f»  «-45  am) 
■■jjHa  oooc  (n>-ei-« 


47C««PW173 

(MM  Docfcet  No.  «7-7:  FCC  M-4071 

Broadcast  S«rvte««;  Amendment  of 
ttM  Radk>-TV  Croee-Owneratilp  Ruta, 
Section  73.S55S  of  the  Commission'a 
Rulea  and  Regulattons,  to  UberMfae 
ttte  Commlaaton'a  Waiver  PoNcy  WNti 
Reepect  to  the  Common  Ownerehtp  of 
a  Radio-TV  Station  Comt>matlon  in  the 
Same  Marttet 

AOCMCY:  Federal  Communic^tiona 

(k>mmiaaion. 

Acnow:  Final  rule 


r  On  December  IZ  1986.  the 
Coramiasion  adopted  amendmenta  to  the 
radii>  I'V'  cross-ownership  ruie 
contained  in  i  73.3.SS5(b)  of  the 
Commission  s  Rules  and  Rejpilations. 
Specifically,  the  Commisaion  adopted  a 
new  waiver  policy  under  which  it  will 
look  with  favor  upon  waiver 
applications  mvuU  inx  eilher  (1)  stations 


in  the  top  25  ADI  television  markets 
where  there  will  be  30  separate 
broadcast  licensees  or  "voices"  after  the 
combination,  or  (2)  "failed"  stations  that 
have  not  been  operated  for  a  substantial 
penod  of  time  or  that  are  Involved  in 
bankruptcy  proceedinga;  all  other 
applications  will  be  examined  on  a  more 
rigorous  case-by-ca»e  basis.  The 
Commission  will  not  grant  any 
application  under  this  policy,  however 
if  the  proposed  combination  would 
result  in  any  one  entity  holding  an 
attributable  interest  in  more  than  one 
AM  and  FM  radio  station  within  any 
single  television  "metro"  market,  as 
defined  by  Arbitron  Ratings  Company 
IPFICTtvI  DATt  March  31, 1989. 

ADOWm.  Federal  Communications 
Commisaion.  Washingtoa  DC  20554. 
FOR  FURTHCR  MFOMftATION  CONTACT 
Michele  Fartjuhar.  Policy  and  Rulea 
Division.  Mass  Media  Bureau,  (202)  632- 
7792. 

su^pt-BMNTAinr  wrowMATiwi  This  is  a 
summary  of  the  Commiaaion's  decision 
in  MM  Docket  No.  87-7,  adopted 
December  12.  1988  and  released 
February  23. 1980.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
buaineaa  hours  in  the  FCC  Docketa 
Branch  (Room  230),  1919  M  Street.  NW., 
Washingtoa  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commiasions  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

Summary  of  Dadsiaa 

1  This  decision  relaxes  one  of  the 
Commission's  local  ownership  rules — 
the  radio- TV  cross-ownership  rule, 
which  prohibits  the  common  ovimerahip 
of  radio  and  television  stations  in  the 
same  television  market.  Although  the 
Commission  Is  retaining  the  rule,  it  is 
adopting  a  waiver  policy  under  which  it 
mil  look  with  favor  upon  waiver 
requests  when  certain  specific  criteria 
are  met  First,  the  Commission  will  tend 
to  look  favorably  upon  waiver 
applications  involving  radio  and 
television  station  combinations  in  the 
top  25  television  markets  where  there 
will  be  at  least  30  separately  owned, 
operated  and  controlled  broadcast 
licensees  or  "voioea"  after  the  proposed 
merger.  Second,  it  will  also  look 
favorably  upon  requests  involving 
■  failed    stations  that  have  not  been 
operated  for  a  substantial  period  of  time 
or  that  are  involved  m  bankruptcy 
proceedings  All  other  waiver 
applications  will  be  examined  on  a  more 
rigorous  case-by-case  basis  which  will 


piace  particular  emphasis  on  the 
potential  benefits  of  the  combination, 
the  types  of  facilities  involved,  the 
number  of  stations  already  owned  by 
the  applicant,  the  financial  difficulties  of 
the  station(s).  and  the  nature  of  the 
market  in  light  of  diversity  and 
competition  concerns.  Under  this  new 
waiver  policy,  however,  the  Commission 
will  not  grant  any  application  if  the 
proposed  combination  would  result  in 
any  one  entity  holding  an  attributable 
Interest  in  more  than  one  AM  and  one 
FM  radio  station  within  any  single 
television  "metro"  market,  as  defined  by 
Arbitron  Ratings  Company. 

2.  The  radio-TV  cross-ownership  rule 
was  adopted  in  1970  in  order  to  promote 
the  dual  goals  of  economic  competition 
and  viewpoint  diversity  in  the 
ownership  of  broadcast  stations.  The 
Notice  of  Proposed  Rule  Making  in  this 
proceeding  proposed  relaxing  both  the 
racLo-TV  cross-ownership  and  the  radio 
"duopoly"  rules  to  reflect  the 
tremendous  growth  in  the  number  and 
types  of  media  outlets  in  large  and  small 
markets  in  the  18  years  since  the  rules 
were  last  examined  by  the  Commission. 
Based  on  the  record  in  this  proceeding 
and  the  overwhelming  support  of  the 
comments  received,  the  Commission 
voted  to  relax  the  duopoly  rule  to  a 
principal-city  contour  standard  on 
October  27. 1988.  The  commenters  also 
agreed  overwhelmingly  with  the 
Commission's  initial  determination  that 
the  radio-TV  cross-ownership  rule 
should  be  liberalized  given  the 
increased  availability  of  media  outlets 
in  markets  of  all  sizes  and  the  benefits 
of  common  station  ownerships. 

3.  In  particular,  the  conunenters 
submitted  evidence  that  substantial 
economies  of  scale  and  cost  savings 
could  result  from  joint  station 
ownership,  which  in  turn  would  benefit 
the  public  by  permitting  broadcasters  to 
invest  more  money  and  other  resources 
into  better  and  more  diverse 
programming.  Specifically,  many  agreed 
that  efficiencies  Inherent  in  joint 
ownership  might  lead  to  more  news  and 
public  affairs  progranmiing,  a  greater 
diversity  of  program  formats,  and  better 
technical  facilities,  and  could  enable 
struggling  radio  and  television  stations 
to  remain  on  the  air.  Furthermore,  data 
and  studies  submitted  in  this  proceeding 
indicated  that  relaxing  the  rule  is 
unlikely  to  affect  economic  competition 
adversely. 

4.  In  an  abundance  of  caution, 
however,  the  Commission  decided  to 
retain  the  rule  for  all  markets  and  adopt 
a  new,  more  relaxed  case-by-case 


waiver  policy  for  all  potential  radio-TV 
combinations.  Under  this  policy,  the 
Commission  will  look  with  favor  upon 
waiver  requests  that  meet  either  of  two 
standards  and  will  review  all  other 
apphcations  based  upon  certain 
specified  pubUc  interest  criteria.  These 
new  waiver  standards  would  replace  the 
current  exception  for  radio-UHF 
television  station  combinations  in  Note 

4  of  S  73.3555,  SO  that  these 
combinations  would  now  be  evaluated 
under  the  same  public  interest  criteria 
as  all  other  prospective  combinations. 
These  amendments  to  {  73.3555  will 
become  effective  March  31, 1989. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

Rule  Amendments 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154  and  303. 

Z.  Section  73.3555  is  amended  by 
deleting  the  fifth  and  sixth  sentences  of 
Note  4  which  begin  writh  the  words 
"This  section"  and  end  with  the  words 
"public  interest"  and  adding  a  new  Note 
7,  which  reads  as  follows: 

5  7X3555    MuMpia  owneraNp. 
«         •         •         •         • 

Not*  7:  The  Commission  will  entertain 
requests  to  waive  the  re8trictior,3  of 
paragraph  (b)  of  this  section  on  a  case-by- 
case  basis.  The  Commission  will  look 
favorably  upon  waiver  applications  that  meet 
either  of  the  following  two  standards:  (1) 
Those  involving  radio  and  television  station 
combinations  in  the  top  25  television  markets 
where  there  will  be  at  least  30  separately 
owned,  operated  and  controlled  broadcast 
licensees  after  the  proposed  combination  as 
determined  by  counting  television  hcensees 
in  the  relevant  ADI  television  market  and 
radio  licensees  in  the  relevant  television 
metropolitan  market;  or  (2)  those  involving 
"failed"  broadcast  stations  that  have  not 
been  operated  for  a  substantial  period  of 
time,  e.g-,  four  months,  or  that  are  involved  in 
bankruptcy  proceedings.  For  the  purposes  of 
determining  the  top  25  ADI  television 
markets,  the  relevant  ADI  television  market 
and  the  relevant  television  metropolitan 
market  for  each  prospective  combinatioa  we 
will  use  the  most  recent  Arbitron  Ratings 
Television  ADI  Market  Guide.  We  will 
determine  the  number  of  radio  stations  in  the 
relevant  television  metropolitan  market  and 
the  number  of  television  licensees  within  the 
relevant  ADI  television  market  based  on  the 
most  recent  Commission  ownership  records. 


Other  waiver  requests  will  be  evaluated  on  a 
more  rigorous  case-by-case  basis,  as  set  forth 
in  the  Second  Report  and  Order  in  MM 
Docket  No  87-7.  FCC  88-407,  released 
February  23, 1989.  In  unplementing  this  new 
waiver  policy,  we  will  not  grant  any 
application  if  the  proposed  combination 
would  result  in  any  one  enUty  holding  an 
attributable  Interest  in  more  than  one  AM 
and  FM  station  within  any  single  television 
metropolitan  market. 

Federal  Communications  Commission. 

Doona  R.  Searcy, 

Secretary. 

[FR  Doc  86-4883  Filed  3-1-89:  a45  am] 
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47  CFR  Pwl  80 
[FCC  89-26] 

Itailtime  Services;  Amendment  to 
Permit  Addttlonal  Use  of  VTS  Chanrtels 
In  the  Port  Arses  of  New  Yortt  and  New 
Orleans 

AOENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SIMMURy:  This  action  amends  the 
Commission's  rules  for  Vessel  Traffic 
Services  (VTS)  systems  for  the  port 
areas  of  New  York  and  New  Orleans. 
Effective  July  3a  1988,  the  United  Stales 
Coast  Guard  discontinued  its  VTS 
operations  in  these  two  port  areas.  This 
Order  permits  use  of  the  affected  VHF 
channels  in  these  port  areas  by  eligible 
users  for  other  than  VTS  operations, 
pending  possible  future  use  for  VTS 
communications. 

EFFECTTVE  DATE  March  2. 1989. 

ADORESS:  Federal  Communications 
Commission,  1919  M  Sb«et  NW.. 
Washington,  DC  20554. 

FOn  FURTHER  DIFORMATION  CONTACT 

Eric  Malinen,  Aviation  &  Marine  Branch. 
Private  Radio  Bureau,  (202)  632-7175. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order, 
adopted  January  27, 1989.  and  released 
February  15, 1989.  The  complete  text  of 
this  Commission  action,  including  the 
rule  amendment  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW. 
Washington.  DC  20554.  The  complete 
text  of  this  action,  including  the  rule 
amendment  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
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\202\  a57-ja(X),  2100  M  Strwl.  NW  ,  Suitf 
140.  W«»hinulon.  DC  20037 

Sumnury  of  Ord«r 

1    The  munnm*'  •♦•nncp*  hjIps  hnv«» 
been  «mfTid«*<l  to  allow  Vestel  TnifRr 
S«Tvicf<i  |VTS)  rhannnlg  m  the  port 
ureal  of  New  York  and  New  Orlean*. 

l^V  to  hf  uioii  by  eli^ble  a»er%  for  other 
fhrtti  VTS  Dperaliur.a.  pending  possible 
'iifure  line  for  VTS  conimuiuiHtnmn 
Z  t)^riitrd  hy  th»^  United  Stntes 
Coa»t  l.unrd  ((^oHst  Curtnll    VTS 
nyt'enis  are  ihip  movenu-nt  reporting 
nyntema  cl*«ijcn»td  to  prevent  damage  to 
iihipi,  t)rulHe»,  and  other  •tnictur««  in 
I'  S   naviKHtile  wateri    VTS  system*  are 
also  liteil  to  niminiize  environmentrtl 
.IfUiiiiKe  assipi  latetl  with  oav  i>4JitionMl 
anuleiils   Kffef.ti-e  July  M).  \SHm.  the 
Coast  Ciuard  di»continued  ita  VTS 
«y*!eniii  fur  !he  port  areas  of  New  York 
Hiul  New  ()rledrii,  leaving  V  UK  nuirinc 
channels  11  and  14  m  New  York,  iiud 
(hannru  11,  12.  and  14  in  Npw  Orleans. 
idle 

3  The  Comnii.ision  noted  that 
ullowinK  the  atiove  freijuem  les  to  be 
used  for  other  purposes  mstriid  of 
rumainmn  idle  wmiM  uk  reuse  spf^nim 
efficient  y  and  heip  satisfy  the  demand 
for  niiintime  freijueru  les  in  thene  two 
port  areas  The  (!ommission's  action 
allows  elijfible  users  in  the  two  port 
are,is  to  he  Iirensed  to  u.se  (  haunel  11 
for  rommen  lal  communit  ations  and 

t  hannels  12  and  14  for  port  op«'rafions 
I  iimniunK  alums,  with  one  exreption 
the  (oast  (.uar<i  retains  channel  12  in 
New  York  for  an(  horaxe  manageTnent 
services  that  have  continued  despite  the 
t. losing  of  ihe  New  York  VTS  system 

4  The  ("ommission  rei  oj^nized  that 
the  Coast  t.uard  ai  ted  due  to  budgetary 
consrraiiita.  and  that  re  eatablJahnient  of 
one  or  both  of  the  two  VI'S  systems  is  a 
possibility   The  Comnusiion  therefore 
orderHd  that  licenses  graiiteil  under  the 
Clrder  tie  urinled  only  on  a  provlsinnal 
basis   Ciintinnent  on  a  ctmtmuation  of 
(.oust  (.uanj  polii  y   The  Commission 
iv.av  thus  recjuire  operations  pumuant  to 
S'li  h  LiMiditioaal  liL.«iuies  to  ceMS«  upon 
rotirii  alion  to  the  licensee,  or  may 
ihuose  ni  I  to  renew  such  lic^ns^s.  if 
VTS  systems  for  the  purl  areas  of  .New 
York  and  New  drleaiis  are  re 
cHtablished. 

?i    Hie  amended  rule  is  set  forth  at  the 
fiui  of  this  doriim»-nl 

ft    Ihe  rule  amendment  miilained 
herein  has  been  analyied  with  resp«t"l 
to  the  Paperwork  Reduction  Act  of  1980, 
44  I '  S  C  i5i)l  J52a  aiul  found  to 
uintain  no  n*!w  of  modifiud  fonn. 
mforniatiiin  (a)U«h  tion  or  rfKxjrvlkeepmg, 
l.itiel.n><.  d:ni  iosure    or  re(  ord  retention 
reqiiirenientH    and  will  not  iiu  renie  or 


decrease  burden  hours  imposed  on  the 
public 

7  Because  the  ComraiMior  found  that 
the  rule  amendment  contained  herein 
constitutes  a  minor  amendment  to  the 
Commission  B  Rules  in  which  the  pubhc 
IS  not  likely  to  be  interested,  the 
Commission  found  for  Rood  cause  that 

I  ompliance  with  the  notice  and 
comment  procedures  of  the 
Administrative  Procedure  Act.  5  U.S.C 
S&JIbKBI.  was  unnecessary 
Kurthermore.  in  liRht  of  the  hesvy 
mantime  frequency  traffic  in  New  York 
and  New  Orlesns.  the  Commission 
found  nood  cause  to  make  the  specified 
VTS  channels  available  immediately 
ITierefore.  the  r.ile  amendment  is 
effei  tive  immediately  upon  this 
publitation  in  the  Federal  Re^ster. 

8  Ihe  amended  rule  is  issued  under 
the  authonty  contained  in  sections  4|i) 
and  wnir)  of  the  Communications  Art  of 
U).i4,  as  amended    4'1'SC    TmOand 
303lr)-  The  authonty  ciiation  for  Part  80 
continues  to  read  as  follows: 

.Authority   Se.  s   4,  3tn   *»  SUt   !(»«.  lOBi. 
«•  «mernie<1   S- I' SC   1.S4   SOS   unlens 
othnrwite  noted   Interpret  m  sp^ily  4*<  Stst 
li)»V4-  litW.  1UH1    IIUS.  «s  smemltHl.  47  U  S(" 
l.'il-lSS   3<n-«llP  3  IST  J4S*1.  3  l'ST4728.  12 
I  ''^T  .3"^   unleni  otherwise  noted- 

Ust  u/  Subf«cta  In  47  C¥U  Part  U 

Coast  slations.  Radio  Ship  stations. 
Telephone 

Ki'iIithI  (.(rmrr unirn'inr.s  Commisnon. 
Donna  R  Saarcy. 

.\mended  Rule 

Part  BO  of  Chapter  I  of  T.tlc  4"  of  the 
Co>ie  of  Federal  Regulations  is 
amended,  as  follows 

1  Tile  authority  citation  for  Part  BO 
continues  to  read  as  foUows 

Authority  S»^s  4.  srn  «t  S'«'   \crt\  i(«2. 
.11  imended   4'  f  S  C   1V«   303   unless 
irth<Twiie  no'mt   Interpret  w  spply  4H  Stat 
lilM- KWI   ton-llOS  ss  smendett  47l'SC 
ISl-tVS   im-«1»  5  I'ST  J4S0.  3  l'ST4'.»,  12 
l'ST2T"   unless  o!herwis«  noted 

2  Sei.lion  a0.3aa(a)  is  revised  to  read 
HS  follows; 


{ 10.1*3     V««Ml  TrafHc  Services  (VTS) 
system  trequenotee. 
•         •         •         •         • 

I'al  Assijfped  frequenrips 
V(<^SfL  Traffic  Control  Frequencies 


kaa^ancMS 
(MMD 


'MMO 


isaaco. 


Qaograpftc 


156  700 


New  Yorii  '.  Htm  Onaans  '.  Saat- 


■  Un«  turthar  rnaoe.  Ms  frwjuancv  «  a  iMHs  tor 
jM  as  pmnMOma  in  i  80J7'J<tV  ncmahslarxSng  Sw 
prowMor«  ol  loolnosa  3  inat  ara  sopscabta  lo  (he 
VTS  SLSHm  Aaeaabsay  ■  a  raaiSI  of  Sw  doaura  at 
ih«  VTS  syslams  lonna  port  araas  <*  Na«»  VoA  and 
^«•w  Ortaana  B  ma  UnSK]  Sums  Coast  Goard  r»- 
1  ona  or  twr  o*  tiaaa  sisssws.  W»  Corv 
may  faoisra  usiaiaauns  pt«Man(  to  »jcti 
condRKvwl  icans—  tar  in«  traojancy  to  oaaaa.  o» 
m«y  cnooaa  no<  lo  lai'ian  «jcn  oorxJrtJooa)  fecansei 
tor    r«    iraajancv    *a    ba    ai«raBS^ 


AH 


conMcvwd   i4ion   irw   oonsnuad   ai*ilsriSa> 
Irvguano  tof  norvVTS  usa 


at   rw 


[FR  Doo  89-3974  Filed  3-l-«>  ».45  am) 
■ajjMQ  coot  (7i}-oi-a 


Htm  Olaans  '    Hous- 


taatna 


DEPARTMENT  OF  TRANSPORTATION 

Otfk;«  of  th9  S«cr«tary 

4tCFRPw1  1 

lOrr  Docket  Mo.  1;  Amdmt  ^-iZ7] 

OrganirMton  and  DmUgabon  of 
Pow«r«  and  DuttM  to  AdmMstralor  of 
Fcdarai  R^iroad  AdmMstratton 

AOENCY:  OfTice  of  the  Secretary,  DOT. 
AcrXMC  Final  rule. 

SUMMAirr  This  amendment  delegates  to 
the  Administrator  of  the  Federal 
Railroad  Administration  ("FRA")  all 
funi  tions  vested  m  the  Secretary  of 
Trnnsportation  ("Secretary")  by  section 
IB  ((?)  and  (h)  of  the  Rail  Safety 
Improvement  Act  of  1988  (Pub  L  No. 
100-342,  102  Stat  B-W)  since  these 
functions  relate  to  duties  normally 
earned  out  by  VKA. 
EFFlcnvi  DAIT:  The  effective  date  of 
this  amendment  is  February  2'^.  1989 
FOR  PUrrHCM  MKMUAATKM  COtfTACT: 
Samuel  E  V^'hitehom,  Vjic\..  Office  of  the 
General  Counsel.  C-M.  Department  of 
Transportation,  400— 7lh  Street,  SW  . 
Wa.shinHton.  DC  20590  (202)  3a&-»30tJ. 
tupm.c«MMTAAV  inrowaiST»o*t  Since 
this  amendment  relates  to  Departmental 
management  procedures,  and  practice, 
notice  and  comment  on  it  are 
unnecessary,  and  it  may  be  made 
effective  in  fewer  than  thirty  days  after 
publication  m  the  Federal  Register. 

Section  18  of  the  Rail  Safety 
Improvement  Act  of  19H8  contains  two 
proM-sions  related  to  rail  passenj^er 
service  and  the  operation  of  such 
service  by  the  National  Railroad 
Passenger  Corporation  ("Amtrak'l 
Soctum  18(gl  provides  that  Amtrak  or 
the  owner  of  any  facility  which  presents 


a  danger  to  the  employees,  passengers, 
or  pit)perty  of  Amtrak  may  petition  the 
Secretary  of  Transportation  for 
assistance  to  the  owner  of  the  facility 
for  relocation  or  other  remedial 
measures  to  minimize  or  eliminate  such 
danger.  If  the  Secretary  determines  that 
the  facility  presents  a  danger  of  death  or 
serious  injury  to  any  employee  or 
passenger  of  Amtrak  or  serious  damage 
to  any  property  of  Amtrak  and  that  the 
owner  of  the  facility  should  not  be 
expected  to  bear  the  cost  of  the 
relocation  or  other  remedial  measures 
necessary  to  minimize  or  eliminate  the 
danger,  then  the  Secretary  is  to 
recommend  to  Congress  that  Congress 
authorize  funding,  by  reimbursement  or 
otherwise,  for  the  relocation  or  other 
remedial  measures. 

Section  18(h)  provides  that  Amtrak 
may  apply  to  the  Secretary  of 
Transportation,  alone  or  in  cooperation 
with  the  owner  or  operator  of  any  rail 
passenger  station,  for  funding 
appropriated  by  Congress  to  correct 
violations  of  building,  construction,  fire, 
electric,  sanitation,  mechanical,  or 
plumbing  codes,  that  were  the  subject  of 
a  violation  notice  received  before 
October  1, 1987,  from  state  or  local 
authorities. 

Since  both  of  these  statutory 
provisions  involve  rail  passenger  service 
issues  traditionally  within  the 
responsibility  of  the  Federal  Railroad 
Administrator,  they  are  being  delegated 
to  the  Administrator. 

List  of  Subjects  of  49  CFR  Part  1 

Authority  delegations  (government 
agencies).  Organization  and  functions 
(Rovemment  agencies),  Transportation 
Department. 

For  the  reasons  set  forth  in  the 
preamble.  Title  49,  Part  1,  of  the  Code  of 
Federal  Regvilations  is  amended  as 
follows: 

PART  1— (AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322. 

2.  Section  1.49  of  Part  1  of  Title  49, 
Code  of  Federal  Regulations,  is 
amended  by  adding  at  the  end  thereof  a 
new  paragraph  (cc),  and  the 
introductory  text  of  S  1-49  is  reprinted 
for  the  convenience  of  the  reader,  as 
follows: 

{  1.49    Oelegationa  to  Federal  Railroad 
Administrator. 

The  Federal  Railroad  Administrator  is 
delegated  authority  to — 
•        •        «        •        • 

(cc)  Carry  out  the  functions  vested  in 
the  Secretary  by  section  18  (g)  and  (h)  of 


the  Rail  Safety  Improvement  Act  of  1988 
(Pub.  L  No.  100-342). 

Issued  in  Washington,  DC,  on  February  25, 
1989. 

Sammuel  K.  Skinner, 

Secretary  of  Transportation. 

[FR  Doc  8&-4892  Filed  3-1-89;  8:45  am] 

WLUNO  CODE  4S1fr-«2-4l 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  580 

[  Docket  No.  87-0»:  Notice  4E] 

Odometer  Dlsdosura  Requirements; 
Alabama 

aocncy:  National  Highway  Traffic 
Safety  Administration. 
ACilON:  Grant  of  petition  for  extension 
of  time  (Alabama). 

summary:  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  Alabama  Department  of  Revenue, 
Motor  Vehicle  Division  (Alabama). 
Alabama  cannot  conform  its  laws  and 
title  documents  to  meet  the 
requirements  of  the  Truth  in  Mileage  Act 
and  the  final  rule  implementing  the  Act 
by  April  29, 1989,  the  effective  date  of 
the  statutory  and  regulatory 
requirements.  Therefore,  the  petition 
requests  that  NHTSA  grant  Alabama  an 
extension  of  time,  until  December  31, 
1989,  to  achieve  compliance.  Because 
Alabama  has  made  an  effort  to  meet  the 
deadline,  sets  forth  reasons  why  it  has 
failed  to  do  so,  and  has  included  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect,  we  have 
granted  Alabama's  petition  for  an 
extension  of  time.  Alabama  has  until 
December  31, 1989  to  revise  its  titles  and 
laws  to  meet  the  requirements  of  the 
Truth  in  Mileage  Act  and  the  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT 
Judith  Kaleta,  Office  of  the  Chief 
Counsel,  Room  5219,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW..  Washington.  DC 
20590  (202-366-1834). 
SUPPI^MENTARY  INFORMATION: 

Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  Traffic  Administration 
(NHTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29, 1989,  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  580.  It  provides  that,  in 


granting  an  extension.  NTfTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  such  compliance." 

To  implement  the  Truth  m  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
29464  (1988). 

Alabama's  Petition 

The  Alabama  Department  of  Revenue, 
Motor  Vehicle  Division,  (Alabama) 
submitted  a  petition  for  an  extension  of 
time.  In  support  of  its  petition.  Alabama 
states  that  it  will  require  a  conforming 
odometer  disclosure  statement  with 
every  application  for  title  to  support  the 
final  reassignment  to  the  title  applicant. 
This  requirement  and  computer 
programming  changes,  which  have  been 
requested,  will  ensure  that  Alabama  is 
able  to  include  the  odometer  reading  on 
the  title  and  whether  or  not  the 
odometer  reading  reflects  the  actual 
mileage  or  exceeds  the  mechanical 
limits  of  the  odometer.  Legislation 
paralleling  the  Federal  law  has  been 
drafted  and  will  be  introduced  in  the 
Alabama  Legislature  shortly.  Alabama 
is  currently  working  to  develop  a 
conforming  title  document.  Finally, 
Alabama  states  that  it  has  a  seven 
month  stock  of  title  documents  and  that 
issuing  conforming  title  documents  prior 
to  exhausting  its  current  supply  "wiil 
create  a  severe  financial  burden  on  an 
already  tight  budget."  Therefore. 
Alabama  requests  that  it  be  granted  &n 
extension  of  tmie  until  December  31. 
1989. 

NHTSA's  Response  to  the  Petition 

NTTTSA  finds  that  Alabama  has  made 
reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

Since  enactment  of  the  Truth  in 
Mileage  Act  and  the  issuance  of  the 
implementing  regulation.  Alabama 
drafted  and  introduced  legislation  lo 
enact  odometer  statutes  which  parallel 
the  Federal  odometer  law.  In  addition. 
Alabama  has  requested  computer 
programming  changes  and  will  require. 
on  or  before  April  29, 1989.  that  each 
application  for  title  be  accompanied  by 
a  conforming  odometer  disclosure 
statement.  These  two  actions  will 
ensure  that  the  title  documents,  issued 
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by  Alahama,  will  lunform  to  the  Federal 
requirfiment*  by  includinjj  an  (xli)meter 
readinjj  and  a  notation  a(  whether  or  not 
the  iHlomeler  reading  reflect*  the  actual 
mileage  or  whether  the  reading  reflect! 
the  mileage  in  exceai  of  the  ileaigned 
niechanical  limlli  Alabama  la  currently 
developing  a  c<)nft)rmlnjj  title  document 
Deitroylng  a  seven  month  supply  of  title 
diK;umenta  could  result  in  a  severe 
financial  bunJen  to  Alabama 

In  light  of  Alabama  s  past  and 
planned  action*,  and  In  order  to  allow 
Alabama  to  expand  Us  current  supply  of 
title  do<:ument*.  we  grant  Alabama  s 
re<)ueat  for  an  extension  of  time  until 
!)«•<  ember  31.  \9t*t.  to  revise  its  title 
du(  wments  and  laws  to  meet  the  Federal 
rntena 

Autkofity^'  ntl  S  ('.   laiWnote   lielejiatlon 
iif  sulhonty  al  «M  OK  I  .VH  0  snd  JOl  8(e) 

Uiued  (in  Kshniary  T"   lUHB 
Erika  Z.  looM. 

Chi0f  I  <Hin»«l  Si!th<niil  H.fi^way  Traffic 

im  Ikx     mt-AAZl  Klleil  2  27  fl».  1  Jl>  pm| 


49  CFR  Pvt  SM 

I  Docket  No  ir-Ot:  No«tc«  4F| 

CMometer  Otectoeur*  Requtrvments; 
Dataware 

*0€I»Cy:  National  Highway  Traffic 
Safety  Adminmtration 
ACnotC  (irant  of  petition  fur  extension 
of  time  (Delaware) 


9T:  TTiis  IS  in  response  to  a 
(►elition  for  an  extension  of  lime  filed  by 
the  Delaware  IVparlmenI  of  f*\iblic 
Safety    Division  of  Motor  Vchu  IfS 
(IVIawarel   Delaware  (annut  confurm 
Its  title  d(x:umentB  and  laws  to  meet  the 
retjuiremenis  of  the  Truth  In  Mileage  Act 
ami  the  final  mlf  implementing  the  Ai  t 
by  .April  ;».  IHHH.  the  effective  date  of 
the  statutory  and  r»'Hiilrttory 
ret^uiremenls   Therefore   the  petition 
requests  that  NlfTSA  grant  Delaware  an 
exIensMn  of  time    until  January  1    IWHO, 
to  ai.hiev  e  i  iimpliance   IUm  au«e 
Delaware  has  made  an  effort  to  nt-et  the 
deadline,  sets  forth  reasons  why  it  has 
failed  to  do  s<)   and  has  included  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  In  effei  t.  we  have 
granted  Delaware  s  petition  for  ai: 
extension  of  lime   Delaware  has  until 
lanuary  1.  IWJO  to  revise  its  title 
diMUiments  and  it*  laws  to  meet  the 
requirements  of  the  Truth  In  Mileage  Act 
and  the  final  rule 

FOA  FUKTHan  MPOMMATKM  COWTACTt 
Judith  kalela.  Offli  e  of  the  Chief 
Counsel,  RLHim  SJIS   Natu  luil  Highway 


Traffic  Safety  Administration.  400 
Seventh  Stre*!  SW.,  Washington.  DC 
20590  (202-386-1834) 
BUmAMNTAirV  IWFOW*UTX)W: 

Background 

Section  2(c)  of  the  Tnjth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  TrafTic  Safety  Administration 
(NHTSA)  to  provide  for  an  exteniton  of 
time  in  the  event  that  any  State  require* 
additional  time  beyond  April  29.  1980.  in 
revising  Its  laws  to  meet  the 
requLr«ment«  of  the  Motor  Vehicle 
Information  and  Coat  Saving*  Act  and 
the  implementing  regulation*  »et  forth  in 
49  CFR  Pan  580  It  provide*  that,  in 
granting  an  exfenalon,  NlfTSA  "ihall 
en*ur«  that  the  Slate  i*  making 
reaaonable  effort*  to  *uch  compliance." 

To  implement  the  Truth  in  Mileage 
Act  and  to  make  *ome  needed  change* 
In  the  Federal  odometer  law*,  the 
agency  publiahed  final  rule*  which 
provide  that  a  State  may  file  a  petition 
for  an  exlen*ion  of  time  The  petition 
■hould  di*cu**  the  effort*  the  State  ha* 
taken  to  meet  the  deadline,  the  reason* 
why  It  need*  additional  time,  the  length 
of  time  deairvd  for  extension,  and  a 
deacnption  of  the  »tep*  to  be  takfp. 
while  the  extension  1*  in  effect   53  FR 
29464  (1988) 

Dalaware  *  Pstltioo 

The  IVlaware  Department  of  Public 
Safety.  Division  of  Motor  Vehicle*, 
(Delaware)  submitted  a  petition  for  an 
extension  of  time  In  support  of  it* 
petition.  Delaware  *tate*  that  it  drafted 
lrgi»lation  to  amend  it*  exi*ting 
(nlometer  mileage  law  and  ha* 
requested  funds  In  its  budget  request  to 
accomplish  revisions  to  the  title 
dorumeni  and  reassignment  form*. 
Although  the  IVIaware  General 
Assembly  convened  in  January,  due  to 
rei  esses   most  iegi*lative  action  will 
take  place  after  Apnl  15,  1988.  Delaware 
I*  unable  to  purcha*e  new  title 
dix^ument*  until  a  new  budget  i*  enacted 
and  a  contract  i*  awanied  Finally. 
Delaware  i*  planning  revt*ion*  to  It* 
title  documents  tn  comply  with  the 
Federal  law  and  regulations  and 
computer  pro^amming  changes 
Therefore.  Delaware  re(^ue»ts  that  it  be 
granted  an  extension  of  time  until 
lanuary  1    1190 

N>rrSA  *  KespoQM  to  th*  Petitioa 

NHTSA  find*  that  Delaware  has  made 
reasonable  effort*  to  achieve 
compliance  with  the  Motor  Vehicle 
Informatum  and  Cost  Saving*  Act  and 
the  implementing  regulation* 

Since  the  enactment  of  the  Truth  in 
Mileage  Act.  Delaware  ha*  drafted 
Icgisldtion  to  amend  its  existing 


odometer  mileage  law  and  requested  the 
nece**ary  fund*  to  accompliah  revi»ion* 
to  the  title  document*  and  reasaignment 
form*  The  Delaware  General  A»»embly 
convened  in  January,  but  due  to 
rece**e*,  the  April  29, 1980  effective 
date  of  the  Federal  law*  and  regulations 
doe*  not  afford  the  General  A**embly 
*ufricient  time  to  consider  the  proposed 
legislation. 

In  light  of  Delaware's  past  and 
planned  action*,  we  grant  Delaware's 
request  for  an  extension  of  time  until 
January  1.  1990,  to  revise  its  titles 
documents  and  its  laws  to  meet  the 
Federal  criteria. 

Autboritr  15  U  S  C  1988  note:  delc-fiMtion 
of  authority  at  40  CFR  1  50(r)  and  SCI  tt(e). 

Issued  on  February  27.  196S 
ErikaZ-JooM. 

Chief  CouiveL  National  Highway  Traffic 

Safety  Adwinistratjon. 

[FR  Doc  88-4823  Filed  2-27 -8fr.  1  21  pmj 


49  CFR  Pwl  5M 

I  Docket  Na  ST-O*:  NoMm  40] 

Otlomtf  Dlecioeure  RequiretnenU; 
Qeoryyla 

AOONCr:  National  Highway  Traffic 
Safety  Administration. 
ACnow:  Grant  of  petition  for  extension 
of  time  (Georgia) 


This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  Georgia  Department  of  Revenue, 
Motor  Vehicle  Division  (Georgia) 
Georgia  cannot  conform  it*  law*  and 
title  document*  to  meet  the 
requirement*  of  the  Truth  in  Mileage  Act 
and  the  final  rule  implementing  the  Act 
by  Apnl  29,  1980,  the  effective  date  of 
the  statutory  and  regulatory 
requirements  Therefore,  the  petition 
requests  that  NlfTSA  grant  Georgia  an 
extension  of  time,  until  July  1.  1990,  to 
achieve  compliance  Because  Georgia 
has  made  an  effort  to  meet  the  deadline, 
sets  forth  reasons  why  it  ha*  failed  to  do 
so.  and  intend*  to  take  additional  action 
while  the  extension  is  in  effect,  we  have 
granted  Georgia*  petition  for  an 
extension  of  time  until  July  1,  1990  to 
revise  it*  law*  and  it*  title  document*  to 
meet  the  requirement*  of  the  Truth  in 
Mileage  Act  and  the  final  rule 

won  ntimmM  infowmatk)w  coifTAcr 

[udith  Kaleta.  Office  of  the  Chief 
Qjunael.  Room  5219,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street  SW.,  Washington.  DC 
20590  (202-386-1834) 
BU^M^MtNTARY  INPOmiATKM: 


Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29, 1989,  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  580.  It  provides  that,  in 
granting  an  extension,  IWTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  such  compliance." 

To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  rules,  the 
agency  published  final  rules,  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
29464  (1988). 

Georgia's  Petition 

The  Georgia  Department  of  Revenue, 
Motor  Vehicle  Division,  (Georgia) 
submitted  a  petition  for  an  extension  of 
time.  In  support  of  its  petition,  Georgia 
states  that  it  has  been  actively 
implementing  the  provisions  of  the  Truth 
in  Mileage  Act.  Georgia's  current  title 
was  revised  in  March  1988  (after 
NITTSA's  notice  of  proposed 
rulemaking,  but  prior  to  the  issuance  of 
NHTSA'S  final  rule).  In  addition,  the 
Georgia  Legislature  revised  some  of  the 
State's  laws  to  conform  to  the  Truth  in 
Mileage  Act,  however,  some  additional 
revisions  are  needed  to  conform  to 
NHTSA'S  August  1988  final  rule.  Georgia 
is  uncertain  whether  the  current 
legislature,  which  meets  until  March 
1989.  will  enact  all  of  the  enabling 
legislation.  Georgia  may  need  to  defer  to 
the  next  legislative  session  which  begins 
in  January  1990.  Computer  programs  at 
State  and  county  levels  must  be  revised. 
Therefore,  Georgia  requests  that  it  be 
granted  an  extension  of  time  until  July  1, 
1990. 

NHTSA'S  Response  to  the  Petition 

NHTSA  finds  that  Georgia  has  made 
reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

In  March  1988,  Georgia  redesigned  its 
title  document,  incorporating  several 
improved  features.  New  security 
features  were  used.  Georgia  added 
spaces  for  the  printed  name  of  the  seller 


and  buyer.  These  new  titles  also  include 
a  more  thorough  reference  to  the  Federal 
law.  However,  in  order  to  conform  with 
the  Federal  requirements,  as  noted  in 
Georgia's  petition,  Georgia  must  make 
additional  revisions  to  the  title 
document  (The  State  will  be  notified  by 
letter  of  the  changes  needed.)  Georgia  is 
also  revising  its  laws  to  meet  the  new 
Federal  requirements  and  expects  to 
make  changes  to  its  computer  programs. 

In  light  of  Georgia's  past  actions  and 
its  expressed  intention  to  make 
additional  changes,  and  in  order  to 
allow  Georgia  to  expend  its  current 
supply  of  title  documents  which  it  had 
ordered  prior  to  the  publication  of 
NHTSA'S  final  rule,  we  grant  Georgia's 
request  for  an  extension  of  time  until 
July  1, 1990,  to  revise  its  title  dooiments 
and  its  laws  to  meet  the  Federal  criteria. 

Authority:  15  U.S.C.  1988  note:  delegation 
of  authority  at  49  CFR  1.50(f)  and  501.8(e). 

Issued  on  February  27, 1989. 

Eiika  Z-Iooes, 

Chief  Counsel.  National  Highway  Traffic 
Safety  Administration. 

[FR  Doc  89-4824  FUed  2-27-89;  1:22  pmJ 

MLUNG  COOC  4*te-C«-« 

49  CFR  Part  580 

[Docket  Na  87-09:  Notice  4H] 

Odometer  Disclosure  Requirements; 
Maryland 

agency:  National  Highway  Traffic 
Safety  Administration. 
ACTION:  Grant  of  petition  for  extension 
of  time  (Maryland). 

SUMMARY:  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  Maryland  Motor  Vehicle 
Administration  (Maryland).  Marj'land 
cannot  conform  its  title  documents  to 
meet  the  requirements  of  the  Truth  in 
Mileage  Act  and  the  final  rule 
implementing  the  Act  by  April  29, 1989, 
the  effective  date  of  the  statutory  and 
regulatory  requirements.  Therefore,  the 
petition  requests  that  NHTSA  grant 
Maryland  an  extension  of  time,  until 
April  30, 1990.  to  achieve  compliance. 
Because  Maryland  has  made  an  effort  to 
meet  the  deadline,  sets  forth  reasons 
why  it  has  failed  to  do  so,  and  has 
included  a  description  of  the  steps  to  be 
taken  while  the  extension  is  in  effect, 
we  have  granted  Maryland's  petition  for 
£.n  extension  of  time.  Maryland  has  until 
April  30. 1990  to  revise  its  title 
documents  to  meet  the  requirements  of 
the  Truth  in  Mileage  Act  and  the  final 
rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Kaleta,  Office  of  the  Chief 
Counsel,  Room  5219,  National  Highway 


Traffic  Safety  Administration.  400 
Seventh  Street  SW.,  Washington  DC 
20590  (202-366-1834). 

8UPPt.EMENTARY  INFORMATION: 
Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29.  1989  m 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  sets  forth 
in  49  CFR  Part  580.  It  provides  that  in 
granting  an  extension.  NHTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  achieve  such 
compliance." 

To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  fmal  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadlme,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  m  effect.  53  FR 
29464  (1988). 

Maryland's  Petition 

The  Maryland  Motor  Vehicle 
Administration  (Maryland)  submitted  a 
petition  for  an  extension  of  time.  In 
support  of  its  petition.  Maryland  states 
that  in  September  1988.  Maryland  began 
to  revise  its  title  and  reassignment 
documents  to  conform  to  the  Truth  in 
Mileage  Act  and  the  implementing 
regulations.  Maryland  is  redesigmng  the 
title  document  to  incorporate  all  the 
information  required  including  space  for 
the  signatures  and  printed  names  of  the 
buyers  and  sellers  and  mileage 
disclosures.  Once  the  format  is  finalized, 
Maryland  will  submit  it  to  NHTSA  for 
review  and  enter  into  a  contract  for  the 
printing  of  the  title  documents. 
Maryland  estimates  that  this  process 
will  take  between  eight  and  ten  months. 
In  addition,  Maryland  is  designing  an 
automated  btling  system  that  will 
enable  the  State  to  issue  a  title 
document  within  forty-eight  hours  after 
it  receives  an  application  for  btie. 
Therefore,  Maryland  requests  that  it  be 
granted  an  extension  of  time  until  Apnl 
30,1990. 

NHTSA's  Response  to  the  PetitJon 

NHTSA  finds  that  Maryland  has  made 
reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
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Iriforrnalion  and  C.oit  Savingi  Act  «nd 
thif!  impl«"mpntlnj<  r»>g\ilati(in» 

After  Bnactment  of  the  rfgnlatiDii 
implftTipntinij  the  Truth  in  Mileajjf!  A(  t 
Maryland  t)«^an  to  rwdesign  itg  titl»' 
dcH  umenli  to  incorporati"  the 
Infomiation  rrquired  by  the  Act. 
Maryland  will  luhmlt  ■  copy  of  thii  title 
ipecimen  to  NlfTSA  for  review  Up«in 
completion  of  this  review,  the  State  will 
b)«  notified  by  letter  ai  to  the 
nc(;«'ptability  of  the  pnipoiied  title 

In  light  of  Maryland'!  past  and 
planned  actioni.  we  grant  Maryland* 
rtujueit  for  an  extension  of  time  until 
April  .10,  1990.  to  revue  ll»  title 
document!  to  meet  the  ^'■ederHl  cntena 

Authottty  IS  ('  S  C   1)M8  nuln    (l«l<>f(ati»n 
of  authoniy  it  40  OK  1  .SO^H  antl  MTI  m,9] 

Isfued  >>n  Fetiruary  Z7   1900 

EiikaZ.  looM. 

('hwf  C\Hjns«l.  National  Highway  Traffic 
iUifmty  AdminiBtration. 

I  re  Uic  »-««23  filed  Z-  r*   1  23  pm) 


4«CFRPvt  SaO 

lOoolict  Ma  t7-<Mc  Notlos  41) 
Odonwtsr  DtockMur*  R«quir*fn«nts; 


AOaMCY:  National  highwHy  Traffic 
Safety  Adminiitration. 

ACnoiC  Ciranl  of  petition  for  extension 
of  time  (New  Hampthire) 


Thi!  II  in  response  to  ■ 
fwtition  for  an  extensicm  of  time  filed  by 
the  New  tiampshire  Department  of 
SVafofy   Division  of  Motor  Vehicles  (New 
Hampshire)   New  Hampshire  cannot 
conform  Its  title  dixruments  to  meet  the 
re<juir«ments  of  the  Truth  m  Mileage  Act 
and  the  final  rule  implementing  the  Act 
by  April  29.  19fi9.  the  efTective  date  of 
the  statutory  and  regulatory 
requirements  Therefore,  the  petition 
requests  that  NHTSA  granl  New 
Hampshire  an  extension  of  time,  until 
April  29.  1990,  to  achieve  compliance. 
DecAuse  New  Hampshire  has  made  an 
effort  to  meet  the  deadline,  sets  forth 
reasons  why  It  has  failed  to  do  so.  and 
has  Included  a  description  of  the  steps 
to  b«  taken  while  the  extension  Is  In 
effect,  we  have  granted  New 
Hampshire's  petition  for  sn  extension  of 
time  New  Hampshire  has  until  April  29, 
1900  to  revise  its  title  documents  to  meet 
the  requirements  of  the  Truth  In  Mileage 
Act  and  the  final  rule 


pom  FuirrHm  mpommatkm  comtact 

ludith  Kaleta,  Office  of  the  Chief 
Counsel,  Room  5219,  National  Highway 
Traffic  Safety  Administration.  4O0 
Seventh  Street.  SW  ,  Washington.  DC 
2aS90  (202-366-1834) 

wui^njtwotrun  i»»owmatk)w: 
Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  19ee  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NFfTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29,  1989.  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  560.  It  provides  that,  in 
granting  an  extension.  NHTSA  "shall 
ensure  that  the  State  Is  making 
reasonable  efforts  to  such  compliance" 

To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
m  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needed  additional  time,  the 
length  of  time  desired  for  extension,  and 
a  description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
294A4  (1988) 

New  Hampohlre's  Pstition 

The  New  Hampshire  Department  of 
Safety  Division  of  Motor  Vehicles, 
(New  Hampshire)  submitted  a  petition 
for  an  extension  of  time  In  support  of  its 
petition.  New  Hampshire  states  that  Its 
title  meets  the  security  requirements  of 
the  law  and  the  August  1966  regulation 
The  title  is  printed  on  security  paper  by 
the  intaglio  method  and  includes  latent 
Images  and  micro-line  printing.  To 
enable  the  detection  of  alterations,  the 
title  has  erasure  sensitive  background 
inks.  New  Ha-ipshire  is  actively  s«eking 
to  secure  its  separate  reassignment 
documents  New  Hampshire  is  also 
modifying  its  title  to  meet  the  new 
requirements  and  expects  to  issue  a  title 
upon  which  the  owner's  and  lienholder's 
names  and  addresses,  vehicle 
identification  information,  and  date  of 
issue  are  computer  generated.  Finally, 
New  Hampshire  states  that  it  has  a  one 
year  supply  of  titles  and  that  issuing 
conforming  documents  on  April  29,  1969. 
"would  constitute  an  undue  hardship. ' 
Therefore,  New  Hampshire  requests  that 
It  be  granted  an  extension  of  time  until 
Apnl  29, 1990. 


NHTSA  s  RetpooM  to  tb«  Petitkn 

NHTSA  finds  that  New  Hampshire 
has  made  reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations 

Since  1963,  New  Hampshire  has 
issued  title  documents  which  are  set 
forth  by  a  secure  process.  After 
enactment  of  the  Truth  in  Mileage  Act 
and  the  implementing  regulations.  New 
Hampshire  planned  changes  to  their 
computer  system  and  will  be  Issuing 
title  documents  upon  which  certain 
information  will  be  computer  generated 
and  pnnted.  This  action  will  lessen  the 
likelihood  of  errors  which  could  result 
from  transposing  numbers  and/or  letters 
when  copying  them  from  a  title 
application  This  action  will  also  deter 
alterations  because  it  is  more  difficult  to 
alter  information  that  is  printed  by  a 
computer  than  to  alter  information  that 
is  handwntten  in  ink.  The  compter  data 
and  the  title  information  will  also  be 
consistent.  New  Hampshire  also  began 
to  modify  its  title  to  meet  the  new 
Federal  requirements  and  destroying  a 
one  year  supply  of  titles  could  result  in 
hardship. 

In  light  of  New  Hampshire's  past  and 
planned  actions,  and  in  order  to  allow 
New  Hampshire  to  expend  its  current 
supply  of  titles,  we  grant  New 
Hampshire's  request  for  an  extension  of 
time  until  Apnl  29,  1990,  to  revise  its 
title  documents  to  meet  the  Federal 
cntena 

Authority:  15  U  S  C   1968  note:  deleKstiun 
(if  authoniy  at  49  CFR  1  50(0  and  5<n  8(p). 

iMued  on  February  27,  1989 
Ehka  Z  )ooM. 

Chief  Counsel  National  Highway  Traffic 

Safety  Administration 

(FR  Doc  8e-4a28  Filed  2-27-89;  1  24  pm) 

I  COM  4»«*-a»-M 


49  CFR  Part  580 

[Doc«i*t  No.  •7-0»:  Notlc*  4J1 

Odometer  Dt«c)o«ur«  R«quir*fn«nts; 
New  York 

AOCNCY:  National  Highway  Traffic 
Safety  Administration. 

action:  Grant  of  petition  for  extension 
of  time  (New  York), 


:  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  New  York  Department  of  Motor 
Vehicles  (New  York).  New  York  cannot 
conform  its  title  documents  to  meet  the 


requirements  of  the  Truth  in  Mileage  Act 
and  the  final  rule  implementing  the  Act 
by  April  29, 1989.  the  effective  date  of 
the  statutory  and  regulatory 
requirements.  Therefore,  the  petition 
requests  that  NHTSA  grant  New  York 
an  extension  of  time,  until  April  29, 1990, 
to  achieve  compliance.  Because  New 
York  has  made  an  effort  to  meet  the 
deadline,  sets  forth  reasons  why  it  has 
failed  to  do  so,  and  has  included  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect,  we  have 
granted  New  York's  petition  for  an 
extension  of  time.  New  York  has  until 
April  29, 1990  to  revise  its  title 
documents  to  meet  the  requirements  of 
the  Truth  in  Mileage  Act  and  the  final 
rule. 

pon  FuirrHEN  information  contact: 

Judith  Kaleta.  Office  of  the  Chief 
Counsel,  Room  5219,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,.  Washington.  DC 
20590  (202-366-1834), 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NFfTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29, 1989,  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  580.  It  provides  that,  in 
granting  an  extension.  NHTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  such  compliance." 

To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  p>etition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
29464  (1988), 

New  York's  Petition 

The  New  York  Department  of  Motor 
Vehicles  (New  York)  submitted  a 
petition  for  an  extension  of  time.  In 
support  of  its  petition.  New  York  states 
that  by  April  29. 1989,  it  will  have 
amended  the  Commissioner's 
Regulations  to  include  the  Federal 
regulator^'  definitions  and  it  will  print 
the  odometer  reading  on  the  face  of  its 
title  documents,  with  a  notation  of  either 
actual  mileage,  not  the  actual  mileage, 


or  exceeds  the  mechanical  limits.  New 
York  also  states  that  the  three 
documents  that  are  used  in  the  State  to 
transfer  ownership,  the  Title  Document 
(MV999):  Certificate  of  Sale  (MV-50); 
and  the  salvage  certificate  (MV-907A), 
are  set  forth  by  means  of  a  secure 
process.  However,  New  York  cannot 
conform  its  title  documents  to  all  the 
other  Federal  regulatory  requirements 
by  April  29. 1989.  New  York  plans  to 
revise  the  current  title  documents  to 
meet  the  Federal  requirements  and  have 
them  printed  and  distributed  vdthin 
eight  to  ten  months.  In  addition.  New 
York  has  a  one  year  supply  of  the  title 
documents,  purchased  at  a  total 
document  cost  of  $255,600.  New  York 
explains  that  destroying  the  documents 
could  result  in  a  financial  burden  to  the 
State.  Until  the  current  supply  is 
depleted.  New  Yoric  will  issue  a 
supplemental  odometer  disclosure 
statement  which  meets  the  Federal 
regulatory  requirements.  Because  the 
current  inventory  of  title  documents  will 
be  depleted  by  April  1990.  New  York 
requests  that  it  be  granted  an  extension 
of  time  until  April  29, 1990. 

NHTSA's  Response  to  the  Petition 

NHTSA  finds  that  New  York  has 
made  reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

Since  the  enactment  of  the  Truth  in 
Mileage  Act  and  the  issuance  of  the 
implementing  Federal  regulations,  New 
York  has  drafted  regulations  to 
incorporate  the  Federal  regulatory 
definitions  into  the  Commissioner's 
Regulations.  In  addition.  New  York  has 
designed,  and  will  be  issuing,  a 
supplemental  odometer  disclosure 
statement  that  meets  the  Federal 
requirements.  It  will  also  be  revising  its 
current  title  documents  and  expects  that 
they  will  be  ready  for  distribution  within 
the  next  eight  to  ten  months. 

In  light  of  New  York's  past  and 
planned  actions,  and  in  order  to  allow 
New  York  to  expend  its  current  supply 
of  title  documents,  we  grant  New  York's 
request  for  an  extension  of  time  until 
April  29, 199a  to  revise  its  title 
documents  to  meet  the  Federal  criteria. 

Authority:  15  U.S.C.  1988  note:  delegation 
of  authority  at  49  CTR  l,50{f)  and  501.8(e), 

Issued  on  February  27, 1989. 
Erika  Z.  (ones. 

Chief  Counsel,  National  Highway  Traffic 

Safety  Administration. 

[FR  Doc.  89-4827  Filed  2-27-89;  1:25  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 

(Dockvt  No.  81133-9030] 

Atlantic  Surf  dam  and  Ocean  Ouahog 
Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce 

ACTKNC  Notice  of  adjustment  of  1989 
fishing  quotas. 

summary:  NOAA  issues  this  notice  of 
adjustment  of  fishing  quotas  for  the  surf 
clam  and  ocean  quahog  fisheries  for 
1989,  These  quotas  were  selected  from  a 
range  defined  as  optimum  yield  for  each 
fishery  and  are  adjusted  to  reflect  1988 
fishing  activity  at  the  conclusion  of  the 
year.  The  intended  effect  of  this  action 
is  to  estabUsh  adjusted  allowable 
harvests  of  surf  clams  and  ocean 
quahogs  from  the  exclusive  economic 
zone  in  1989, 

EFFECTIVE  DATE:  March  1,  1989. 

FOR  FURTHER  MFORMATKM  CONTACT 

Jack  Terrill  (Resource  PoUcy  Analyst), 
508-281-360a  ext  252. 

SUPPLEMENTARY  MFORMATKMC  The 

regulations  implementing  the  Fishery 
Management  Plan  for  the  Atlantic  Surf 
Qam  and  Ocean  Quahog  Fisheries 
(FMP)  directs  the  Secretary  of 
Commerce  (Secretary),  in  consultation 
with  the  Mid-Atlantic  Fishery 
Management  Council  (Council),  to 
specify  quotas  for  surf  clams  and  ocean 
quahogs  on  an  annual  basis  from  within 
ranges  which  have  been  established  as 
the  optimum  yield  for  each  fishery. 

The  final  1989  quotas  were  published 
on  February  la  1989  (54  FR  6415).  The 
final  quotas  are  adjusted  under  §  652.21 
(a),  (b),  and  (c)  to  reflect  the  amount  of 
underharvest  or  overharvest  in  each 
designated  surf  clam  fishery  for  1988. 
The  ocean  quahog  quota  is  not  adjusted 
unless  quarterly  quotas  have  been 
established,  which  to  date,  has  not  been 
necessary. 

The  total  harvest  at  the  conclusion  of 
the  1988  fishing  season  for  the  Mid- 
Atlantic  surf  clam  fishery  was  2.782.000 
bushels  out  of  an  adjusted  quota  of 
2.695,000  bushels  and  a  base  quota  of 
2.650.000  bushels.  The  1988  Nantucket 
Shoals  surf  clam  fishery  har\'e8t 
amounted  to  205.000  bushels  out  of  an 
adjusted  quota  of  205,000  bushels  and  a 
base  quota  of  200,000  bushels.  T'he 
Georges  Bank  surf  clam  fishery  harvest 
for  1988  was  97,000  bushels  out  of  an 
adjusted  quota  of  485,000  bushels  and  a 
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btt»e  quota  of  900,(XXJ  buahela   Aa  a 
r««ult  of  the  final  1968  harveat.  the  Mui 
Atlantic  aurf  clam  flahery  quota  ia 
«ii|u»tcd  downward  by  87.000  buahela. 
thn  C'.eor^pa  Bank  lurf  clam  fishery 
quota  la  ad|u«ted  upward  by  203. MX) 
buahela  and  the  Nantucket  Shoali  »iirf 
clam  fiihery  quota  la  unchanxtsd 
Overajjea  art*  deducted  frtim  the 
atljuated  quota  for  the  fiahinji  year  This 
IS  the  amount  of  re»<)un:e  that  may  tx* 
extrai  ted  during  any  one  fiahing  year 
Unileragea  or  carryover*  are  the 
remainder  of  the  baae  quota  which  are 
ur.hHrvenled  by  the  end  of  the  fiahinfj 


year  The  Council  eatabhahed  the  b«a« 
quotas  ai  the  legitimate  axtraction  ratea 
from  the  resource  on  a  yearly  baaia.  The 
Council  did  not  intend  that  the  adiuated 
quota  be  uaed  to  calculate  carryover!  or 
underagea  since  it  could  reault  In  a 
(  umulative  quota  over  aeveral  years 
well  in  excess  of  the  optimum  yield  for 
the  fiahery  Thia  would  be  contrary  to 
sound  management  of  the  resource  The 
totiil  ocean  quahog  harvest  for  1988  was 
4. 423. (MO  buahela  from  a  quota  of 
fl  (WO.OOO  buahela 

The  final  quotea  for  the  aurf  clam 
ocean  quahog  fiahenes  for  1989  are 


1 989  AoJUSTto  Final  Surf  Ciam/ 
Ocean  Quahoq  Quotas 


Fmtmrf 


1000  ai^iilart 
Itnal  ouott*  (ri 


Uk>-Attan«c  M«i  ciam  .._ 
Qaorgaa  Bank  m«1  ctam  ._... 
Nwitjckat  Shoala  sul  ala*n 

Ocaar  guahog 


2.5*3.000 
VXJ.OOO 
200.000 

5.200.000 


For  the  surf  clam  fisheries,  the  annual 
quotas  are  divided  into  quarterly  quotas 
under  |  852.21  (a),  (b)  and  (c).  as 
follows: 


1969  Surf  CuAM/OctAN  Ojahoq  OjAflttRLV  Quotas 

Cknbuahala] 


MW^AHanOc  m*^  ctam         

a«oroaa  Ban*  aivl  dam 

NankjcAai  Styiata  k«i  ctam 


O*  1 


0»  2 


OS 


0»  4 


575  500 

125,750 

40.000 


862.500 

125.750 
90.000 


eft2.500 

125.750 
60.000 


662.500 

125.750 

40.000 


OtiMsr  Matt«r* 

This  action  la  taken  under  authority  of 
V)  cm  852.21  and  is  taken  m 
compliance  with  E.O   1Z2»"I   The  ac  tion 
IS  covered  by  the  certificjition  for 
Amendment  3  to  the  VMV  ami  undi-r  thf 
Reguldtnry  Flexibility  Act.  that  the 


Huthoniing  regulations  do  not  have  ■ 
significant  economic  impact  on  a 

substantial  numb«r  of  small  entities 

Liat  of  Subjacta  In  50  CFS  Part  652 

Fisheries.  Recordkeeping  and 

Pf-porting  requirements 

Authortty   16  I '  S  C  IHOl  er  tt^ 


Dated.  February  27  1986. 
Richard  H  Schaefar. 

Dirfctor  of  Office  of  Fnhenc:  Conienution 

and  ManojfemenL  Sational  Marine  Fishenet 

HiTvire 

[FR  Doc  f»-4ae6  Filed  3-1-8&.  H  45  am] 
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Proposed  Rules 


Thia   sectKXi   of  the   FEDERAL   REGISTER 
contains  noticas  to  the  poWic  of  the 
proposed  issuance  of  rules  and 
regutationa.  The  purpose  of  these  notices 
IS  to  give  Interested  persons  an 
opportunity  to  partictpate  in  ttw  rute 
making  pnor  to  the  adoption  of  the  final 
rules. 


MERrr  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practic*  and  Proc«dtN«  Appeal  Form 
(Optional  Form  283);  Revialon 

agency:  Merit  Systems  Protection 

Board. 

ACTION:  Proposed  rule;  notice  of  public 

information  collection  requirements 

submitted  to  OMB  for  review. 

summary:  The  U.S.  Merit  Systems 
Protection  Board  (MSPB)  proposes  to 
revise  its  appeal  form,  Optional  Form 
283  (Rev.  5-85),  which  currently  appears 
in  5  CFR  Part  1201,  Appendix  L  and  is 
stocked  by  the  General  Services 
Administration.  The  form  is  being 
revised  to  (1)  eliminate  reference  to  the 
Voluntary  Expedited  Appeals  Procedure 
(VEAP)  as  announced  in  52  FR  47547, 
December  15, 1987,  (2)  explain  that 
disclosure  of  the  Social  Security  number 
on  the  appeal  form  is  voluntary  and  that 
failure  to  provide  it  will  not  result  in  the 
rejection  of  an  appeal,  and  (3)  make 
minor  revisions  in  format.  Further,  the 
MSPB  is  submitting  the  form  to  the 
Office  of  Management  and  Budget 
(OMB)  for  assignment  of  an  OMB 
control  number  under  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980, 
and  calling  for  comments  on  the  public 
reporting  burden. 

DATES:  Send  comments  concerning  the 
proposed  revision  of  the  form  before 
March  15,  1989;  send  comments 


concerning  the  paperwork  burden  before 
May  15. 1989. 

AOOncsSEt:  Comments  concerning  the 
proposed  revision  of  the  appeal  form 
should  be  addressed  to  Paul  D. 
Mahoney.  Director.  Office  of 
Management  Analysis.  Merit  Systems 
Protection  Board.  1120  Vermont  Ave., 
NW..  Washington.  DC  20419.  Comments 
concerning  the  paperwork  burden 
should  be  addressed  to  Paul  D. 
Mahoney,  Director,  Office  of 
Management  Analysis.  Merit  Systems 
Protection  Board,  1120  Vermont  Ave., 
NW.,  Washington,  DC  20419;  and  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (Optional 
Form  283),  Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  D.  Mahoney.  Director.  Office  of 
Management  Analysis;  (202)  653-8892. 

SUPPLEMENTARY  INFORMATION:  The 

Merit  Systems  Protection  Board  (MSPB) 
processes  appeals  from  current  and 
former  Federal  employees  and 
applicants  for  Federal  employment. 
Through  years  of  experience,  the  MSPB 
has  determined  that  certain  information 
will  help  process  these  appeals.  An 
optional  form  for  voluntary  use  by 
persons  appealing  to  the  MSPB  has  been 
designed  to  assist  appellants  in 
providing  relevant  information.  The 
MSPB  is  submitting  the  form  to  the 
Office  of  Management  and  Budget  for 
assignment  of  an  OMB  control  number 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980,  and  calling  for 
comments  on  the  pubUc  reporting 
burden,  even  though  this  form  is  not 
used  by  the  "public"  in  the  usual  sense. 
Rather,  it  concerns  the  employment 
relationship  between  an  applicant  for 
Federal  employment  or  employees  and 
their  agency.  With  this  in  mind,  the 
reporting  burden  for  the  collection  of 
information  on  this  form  is  estimated  to 
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vary  from  20  minutes  to  one  hour  per 
response,  with  an  average  of  30  minutes 
per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burdea  to  the  MSPB  and 
OMB  at  the  addresses  shown  above 
The  OMB  is  being  asked  to  approve  the 
form  by  May  15, 1989. 

Regulatory  Flexibility  Act 

The  Clerk,  Merit  Systems  Protection 
Board,  certifies  that  the  Board  is  not 
required  to  prepare  an  initial  or  final 
regulatory  analysis  of  this  proposed  rule 
pursuant  to  sections  803  or  604  of  the 
Regulatory  Flexibility  Act  because  of 
the  determination  that  this  regulation 
would  not  have  significant  economic 
impact  on  a  substantial  nuniber  of  sr:,ill 
entities,  including  small  businesses, 
small  organizational  units  and  small 
governmental  jurisdictions. 

list  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights,  Government 
employees. 

Accordingly,  the  Merit  Systems 
Protection  Board  proposes  to  amend 
Part  1201  as  follows: 

PART  1201— (AMENDED) 

1.  Authority  for  Title  5  CFR  Pari  1201 
continues  to  read: 

Authority:  5  U  S.C.  1205  and  r-m(j) 

2.  Appendix  1  to  Part  1201  is  proposeJ 
to  be  amended  by  revising  MSPB 
Optional  Form  283  (Rev.  5-85]  to  read  as 
follows: 

BIUJNO  CODE  7400-01-* 
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Af^v:   'IX    I    to  PATt   120l-f^"'.t    9^'^'r^  PrvU^.i.->r.  Board  Arnp.^T    mrrr^ 


L.  S.  MERIT  SYSTEMS 


PROTECTION  BOARD 


APPEAL  FORM 


I>STRlCTIONS 


TV  purpo«  of  this  form  u  to  h<-lp  you  pr^<.  tde  imporuni  informi 
uonuitf»<  U  S  MfniSysifmsProtecuoc  Board  Tih*  Board")  *  hen 
y(xi  nir  an  arT>cj!  You  arr  not  rt«^uirtd  lo  usr  ihii  form,  and  you 
arc  rKi4  li/niUJCl  lo  ani»enng  iV  qucjuoos  if  you  feel  there  u  oihci 
infiXTnaoon  you  »a\h  ui  prv>vide  However,  li  you  do  no«  use  the 
fi>rTn  yixir  appeiJ  cl>>.umenu  muH  ^o»npl)  wiih  (he  Board'i  rrgu 
Uuons  Your  agffv  >  i  personnel  offKe  wiU  provide  you  *iih  a 
cf>p>  o/lhe*c  regL.UU)rii  a/v)  the  B^iardadvuci  yrxi  lore  vie*  ihein 

^  ou  ma)  BO<  file  your  appeal  b«rure  th«  rfTrdivt  dale  o/  lh« 
arlKMi  you  arr  appealing 

M:  periOTi  finnj;  »p  ip;ifj'  appiliA/us'  *  fv  eici  i  Ir  use  L^.is  form 
thouid  complf  ie  Parii  I  ihnxigh  IV  Oil)  ihov  *ho  arc  appealing 
rcdu^ijofi  in  fiif', c  RI!  1  aiUcos  arc  required  lo  complcie  Par.  V 
The  informauiwi  iru«  be  ivpcd  or  pnnied  clearly  Ant*er  all 
queiUi'ni  arnj  use  "N  \"  •hen  the  questK>n  ;s  noiap^licahle  lo  jixir 
ipfxral 

Vou  mn  lupplcmcni  vour  rcrpofise  if>  any  quesUiin  on  irparilc 


Pri 


'#"rva#*< 


4^ 


thecuofpaper  IfirparautkMtsarvaMd.pteaarpiKycHirBamt 
■nd  Social  Security  numbrr  at  Ike  lop  of  each  pagr  Indjcaieby 
number  whi^h  question  you  art  arswcnng.  and  attach  the  e»ira 
pagci  10  the  form 

Where  To  File 

You  or  your  rcpreientauve  are  re<5utred  lo  Tile  one  ongir^il  and  one 
cof>  of  this  form,  tof  ether  wilt)  iuaiLacKments.»  ith  the  Board  s  re- 
gKjnai  ofrice  ideruTicd  in  the  decision  notice  provided  b>  the 
agency  Filing  must  be  m«de  eitha  by  pervxuJ  delivery  dunng 
■ormaJ  busincu  houn  to  the  appropriate  Board  regional  office  or  by 
mai!  addressed  to  that  office  The  Board  recommends  but  docs  tw 
rr^juire  that  you  uv  ceniCjai^mail 

porLant 
ST  SIGN  THIS  FX)RM 

Signina  thi^orm  indKatcs  your  approval  of  the  contents  of  the 
enure  Rn.  Bv)  ii  mutt  be  signed  in  the  apace  provided  for  it  (P»n 
IJf^  0;  lo  be  accepted  by  the  Board 

Latrmeni 


r*,  (  /''''"^  'rt^MT  tJ  s  ;»r '1-wuj    .1,^  ■'-i*vii .  -^  .^A..  ^ 

III  '#1*  »  a  <tri  .ii,iw  m  ytm/  Off^U'     7 ke  L  S    Ur'H  ^>^i^^  "^iMtcticm 

iixk;i">  JtJ'r{ixai  ">  jM/V>'./y    Sii^f  n'ur  tlfgB^fUf'OJ  itnl  a  "y  action 
rom  a'l  not  'tqitA'tJ  to  p'f^t^  any  fH'sqm^  uy^axK.-w  i/i  rruwiix-w 

»-  >■  J. '  i  V  iV  "'na/.  >"  ttifMt^l  lo  'tmj^J^f  tjtoi^  It  jow  cast  co^Jd 


mnry  *M«Nr|d^  / 


anttfaUtd^r  lopro^uit  u  -.■i/.'^.w  rtjuii  ■«/**  re^ct-on  ofyOM/Ofptai  How 
S<x uiJ S*c unry  mi^Kb*'  n,dtonJyb*  astdfot  t^mtfual>£"\purpoui  initu 
priKtss.yi  o^ you/  Of^raJ 

You  iSouId  kno^  lAoi  (**  <(rcuio»u  o^lA/  L  S  Mt'il  Syatmj  FroieciiOtt 
Board  cm  apptiils  art  finaJ  admnntraii^^  ieasto^i  a^.  ai  iitck.  »rt 
r^failabU  ictht  p^ii^'..;  unJf'  ;Wp'crvu»£wuo/iV  Freedom  ofli^'jrmaiiOK 
Ail  Adtddttmall)  UispoiiibUlkaim/o'maliCmco'uatttdinyou/affraJ 
flit  may  br  rtUsurdaj  rt^uirrdby  ihr  Frt*domofl>^ofmalu)nAct  Somt 
mformaJion  ah<M0  yottr  appral  mitll  ahr  b*  hmJm  deprrs^naJtitdformai 
a  data  bat<  for  p'Ofram  nai,\tici 


Part  I  Appellant  Identincalion 


I     Name.ioi.'  f.'n  m.^u  mmuiIi 


i    Prcjcni  addrcvN    ^^triiSr-  anJ  n'tti  aii  fi<Mr  and/JPictdti    Yo«  irt  r«<)ulrrd  lo  KXIfy  lb« 
Kou-d  of  aST  addrru  rk«ngf  la  ortl«r  u>  iBMirt  lb«  corrrel  4«ll'*ry  eH  ■  drcUoo 


SciciaJ  Sccunt)  Number 


4    Home  phone  fi'K'tiiir  orrfl  rod^; 


5.  Office  phone  (utciuJt  arta  co<ttj 


6  Icerufy  thai  ail  of  lV  RatemenLs  made  in 
this  appeal  arc  true,  complete,  and 
correct  to  the  best  of  my  knowledge  ar>d 
belief 


^^  Signature  of  Appellant 


EJatf  ugned 


ten  11 


'^ 
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Part  II  Appealed  Action 


7.  Bncny  describe  the  agency  actioD  you  wish  lo  appeal  and  aiuch  any  relevant  documents,  including  the  proposal  leaer,  the  decisior 
IctiCT,  and  the  relevant  SF50  or  its  cquivaJenu 


8.  NVne  and  address  of  agency  (inclitdiri^buJtauorMhtrdivuions.aswtUassirttiaiidrtis. 
cuy  UMt  andZJP  ccxie) 


10  Grade  at  umc  of  the  appealed  acuon 


13.  Employment  suius  at  the  umc  of  the  appealed  acuon 


11  Salary  at  the  ume  of  the  appealed  acuoi 

J V 


# 


B 


Temporary 
Permaneni 


HAppU 
Term 


Ucanl  []  Retired 


V 


15  Type  of  service 

B  Competitive 
Ejuepttd 


16   Length  of  government  ^jjO^ngth  of  service  with 
service  .<L>!^a 

„^ 


19.  Eteie  you  received  wniicn  nouce  of  the 
proposed  action  Imomti  day  year)  (allcu^t 
o  copy)  *^ 

^^ 

22  Expla;n  briefly  why  yotijliink^e  agency  was  wrong  in  taking  this  acuon: 


acung  agency 


\ynouc( 


9.  Your  position  UtJe  and  dui)  stai-or  ai 
ihe  ume  of  the  acuon  appealed 


J^^Arc  you  a  v« 


>  etc  ran  or  en  u 'Jed  to  u^l. 
employment  rights  of  a  veif  rar."" 


D>'" 


D-^" 


14  If  rrured.  date  of  retirement '-njiii  dj\ 
year) 


18  \^  ere  you  scrv ing  a  probauonar>  or  tr.a. 
penod  a!  the  ume  the  action  »  as  taie-.' 


you  received  the  final  decisicxi  j  21  Effecuve  date  of  the  ^uon  i»k>.w(i  jjv 
nouce  (monik.  day.  year)  (aitach  a  copy)  yt<^')  — 


^ 


4 


o 


.© 


tTi' 
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r  2J    V^  fvjl  KUon  wcHjId  /oo  liic  l^  Bo«/d  10  uUc  on  litis  caK^ 


2-1  l(  yxm  bf  ii- vf  Yixj  *nf  diwrimirvau-c!  jgamsi  by  ihc  igrfx  y.  mccnnecuoc  *nh  ihc  rrvatier  appealed.  bcc«uv  of  eiihcr  your  race,  color, 
religHir.  ici,  njuoru'  origin,  minuJ  njius  poLucaJ  iniliaiior.  handicapping  condiuoo.  or  a^e,  indicaic  so  and  explain  »hy  you 
helif  vf  II  to  he  true    You  musi  indicitf .  by  eiamples.  ho*  you  wert  discnminaied  against. 


V 


<8> 


.^ 


<^ 


.<s1 


v 


cojWplaini  * 


.< 


2S  Hjvc  you  fiifd  a  formaJ  d.s».nmir\jiRi  cojfiplainl  *iih 
concerning  ihc  miner  whkh  y(i<M^|iecktng  id  appe. 


you/  agency  or  iry  other  agency 
appeal'' 


{Jtet  (aiiach  a  copy)  QNc 


26    If  yf<,    place  filed  I  J^fri^fcTM^V' a»»J  Wr*/   fi/) 


nafr  anJ  7JP  code} 


27    Dale  filed  Imoruk.  day  year) 


28  Has  ihcTc  be«n  a  decision '' 


2"^  Have  you.  or  aryor>c  in  your  behalf,  filed  a  formal  fnevance  with  your  agetKy 
coocerning  this  maitcr.  under  a  negouaicd grievance pnxcdure  provided  by  •  collet Uve 
b»rgaining  igreemr ni"" 


\^)e!  (a:!jc h  a  copy )  U  ^^ 


U)    If  yes.  pUce  filed  (ajfrn^v    «wi/v' anrf  jir,rf   firy   a»u  anJZJP  cot^) 


11  If  yet.  dale  fdcd  imoiik,  daj,  jtv) 


i*  Name  of  usumg  ofTictaJ 


3 1    Date  filed  (mcmlk.  day  year) 


32  Has  a  dccijion  been  issued"* 

\^rej  (m^ackacofy)  Q  Vc 


35  Title  of  issuing  offKial 


•ul-t  ^fi  Fa.  ajilb.  .49j 
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Partni  Hearing 


36  You  may  have  a  right  lo  a  hearing  on  this  appeal .  If  you  do  not  want  a  hearing,  the  Board  will  make  iu  dec  ision  on  the  basu  of  the 
Axumcnis  you  and  the  agency  submit  If  noboxischcckcd.the  Board  willprcsumeyouarewaivingahcanng  Doyou  waniahtanng'' 
Do  you  want  a  bearing?  Qye*  □^<,  ^ 

If  you  choose  lo  have  a  hearing,  the  Board  will  notify  you  where  and  when  it  is  to  be  held. 


Partrv  Designation  of  Representative 


37,  You  have  the  nght  to  designate  someone  to  represent  you  on  this  appeal.  If  he/she  agrees  to  do  so,  this  person  does  not  have  to  be  an 
•nomey.  The  agency  has  a  right  to  challenge  your  choice  of  a  representative  if  there  is  a  conflict  of  interest  or  posiuon  You  ma  v 
change  your  designauon  of  ■  repfcsentaiive  ai  a  later  dale,  if  you  lo  desire,  but  must  notify  the  Boaud  prwnpUy  of  ary  change.     ' 


*I  hereby  designate 


during  the  course  of  this  appeal.  I  understand  that  my  rcprescniaiivc  is  authorized  to  act  on  my  behalf 


•o  serve  as    my  representative 


38  Represeniaiivc's  address 


39.  Represcnutive'j  employer 


40.  Rcfwesemauvc's  telephone  nurrbcr  dnclu^  area  coOej 


41.  Reprcscniauvc's  si, 


PartV  Reduclion-In.ForALWF) 


^ 


s<^ 


«r 


Dale 


Instructioil^  ^ 

Fai  out  ihis  pan  only  if  you  arc  a;^>ealing  from  a  Reduction  In  ForaigYoiJagcncys  personnel  ofn.e  can  funiish  you  *iih  most  o(  the 
informauon  requested  belo*.  ^v^S 


42.  Retenuon  group  a/td  sub-group 


45.  Title  of  position  offered 


48  Locauon  of  posiuon  offfkd 


^ 


^ 


^ 


^ 


^ 


43  Serv  ice  4K)(Bdi3Uon  date 


Grade  of  position  offered 


44,  Has  your  agency  offered  you  an:>U>a 
posi'jon  rather  than  separaiifg  you"" 

DYes  Q\o 


47.  Salary  of  pos:uon  offered 


per 


49.  Did  \0Q  accept  this  pcsiuon'' 


50  Explain  why  v«i^lhk  you  should  not  have  been  affected  by  the  Reducuon  In -Force   (ExpLm^.o'v  co^dlnci,^  you  ^'tpiacn  .i 

iht  ivcwi^^Awi^  t'Oiip  or  sub  group,  an  error  was  made  m  the  computaiion  of  your  service  cof^Mjjii.un  d^t.  cc^eiiu^e  a'ta  »aj  ic<  rui' 
row;  iry>ro^iy  reached  for  separaltorxfrom  compeituve  kvel,  an  exception  was  tnaie  to  ike  regular  orde '  ofitiecuon  fuU  }:  djy  ru^i^-t  was  <w> 
givert.  you  believe  you  have  assignmeru  lbur\p  or  reireail  nghis.  or  any  other  reasons  Please  prcrv^  as  >ruu  *i  i-v'ormai.oi  as  f>osi .  bit  rtgi'd. nf 
each  reason  ) 


BILUNO  COOC  7400-01-C 


msn  Ofumm.  l~am  S>  llf    -tr 
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Uat0  February  27  I960. 
RoiMft  E.  Taylor. 

Clerk  of  the  B<xird 

[FK  Doc  W-Mae  Filed  3-1-60:  8.4S  amj 


DEPARTMENT  Of  TnANSPOfrTATION 
Federirf  Avtatton  Administratton 
14CFRPar139 

lOockat  No.  M-MM-1M-ADI 

AJrwortMneea  CNrecttves:  Boeing 
node!  7S7  Setlea  Airptw^M 

AQCMCY:  Federal  Avmtion 
Administration  (FAA).  LX)T 
ACTKMC  Notice  of  proposed  rulemaking 
(NPRM). 


r.  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Bo«ing  MiKlel  757  senes 
airplanes,  equipped  with  steel  brakes  or 
interim  carbon  brake  control  systems, 
which  would  require  the  replacement  of 
aluminum  brake  control  shafts  with 
steel  brake  control  shafts.  These  shafts 
are  part  of  the  brake  meterinn  valve 
cxjntrol  assembly  This  pn)p<i8al  is 
prompted  by  rep<irts  of  four  brake 
control  shafts  failing  in  service  This 
condition,  If  not  corrected,  could  result 
In  the  loss  of  braking  to  one  side  of  the 
airplane  or.  potentially,  the  complete 
loss  of  braking 

DATV:  Comments  must  be  received  no 
later  than  Apnl  24.  1969 
AOOnassU:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103,  Attention; 
Airworthiness  Rules  Docket  No  88-NM- 
196-AD,  17900  Pacific  Highway  South. 
C-eagee.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplanes.  P  O  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Mighway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

fon  njirmaN  MrotONATiOM  contact: 
Mr.  David  M.  Herron,  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  431-1949.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
66966,  Seattle.  Washington  98166 
SUWLUMBMTAJIY  mtohmatiom: 


CoininenU  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitbng  such 
written  data,  views,  or  arguments  as 
they  may  desire  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  prt)posed  rule  The  prtiposals 
contained  in  this  Notice  may  be  changed 
In  light  of  the  comments  received  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons  A 
report  summarizing  each  FAA/public 
contact  com  emed  with  the  substance  of 
this  proposHi  will  he  filed  in  'he  Rules 
Docket 

AvaiUbUity  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Airworthiness  Rules  IX)ckpl 
No  88-NM-196-AD.  17900  Pacific 
Highway  South.  C-689e6.  Seattle. 
Washington  98168. 

Discussion:  Operators  of  Boeing 
Model  757  senes  airplanes  have 
reported  four  occurrences  where  the 
brake  metering  valve  actuation  shafts 
have  failed  and  caused  partial  loss  of 
braking  Boeing  subsequently  sent  Telex 
BAB-lJlR-88-0e98RR.  "Brake  Metering 
Valve  Actuation  Shaft  Failure,"  dated 
June  22,  1988,  to  operators,  informing 
them  of  the  problem  and  requesting 
expeditious  replacement  of  the 
aluminum  shafts  with  steel  shafts  as 
specified  in  the  telex. 

Subsequent  investigation  by  the 
manufacturer  revealed  that  the 
aluminum  shafts  were  failing  due  to 
fatigue  The  manufacturer  has  initiated  a 
program  to  replace  the  aluminum  shafts 
with  a  steel  shaft  that  has  increased 
strength. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  number  757-32- 
0OB3.  dated  December  15.  1988,  which 
describes  the  replacement  of  the 
aluminum  brake  metering  valve  actuator 
shafts  with  steel  shafts. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AT)  is  proposed 
which  would  require  the  replacement  of 
aluminum  brake  metering  valve 
actuation  shafts,  in  accordance  with  the 
service  bulletin  previously  mentioned. 


There  are  approximately  110  Model 
757  series  airplanes  of  the  affected 
design  In  the  worldwide  fleet.  It  Is 
estimated  that  76  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  16 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour 
Required  parts  would  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $48,640. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12812,  It  IS  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FT*  11034:  February  26.  1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any.  Model  757  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows; 

PART  3»— (AMENDED] 

1,  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Autfaodty:  40  U.S.C  13M(a).  1421  and  1423; 
49  U.S.C  10e(g)  (Reviawl  Pub  L  97-449, 
January  IZ,  1963):  and  14  CFR  11  88. 


IM.13    (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 


Boaing:  Applies  to  Model  757  series 

airplanes,  as  listed  in  Boeing  Service 
BulleUn  757-32-0063.  dated  December  15. 
1988,  certificated  in  any  category. 
Compliance  required  within  the  next  750 
landings  after  the  effective  date  of  this 
AD  or  prior  to  the  accumulation  of  10.000 
landings,  whichever  occurs  later,  unless 
previously  accomplished. 
To  prevent  the  partial  loss  of  braking  and. 

potentially,  the  complete  loss  of  braking, 

accomplish  the  following: 
A.  Replace  aluminum  brake  metering  valve 

actuaUon  shafts  with  steel  shafts,  in 

accordance  with  Boeing  Service  Bulletin  757- 

32-0063.  dated  December  15. 1988. 
B  An  alternate  means  of  compliance  or 

adjustment  of  the  compliance  time,  which 

provides  an  acceptable  level  of  safety,  may 

be  used  when  approved  by  the  Manager. 

Seattle  Aircraft  Certification  Office.  FAA 

Northwest  Mountain  Region. 
Note. — The  request  should  be  forwarded 

through  an  FAA  Principal  Maintenance 

Inspector  (PMI).  who  may  add  any  comments 

and  then  send  it  to  the  Manager.  Seattle 

Aircraft  CerUfication  Office. 
C.  Special  flight  permits  may  be  issued  in 

accordance  with  FAR  21.197  and  21.199  to 

operate  airplanes  to  a  base  for  the 

accomphshment  of  the  modifications  of  this 

AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  docimients  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  February 
17,  1989. 

Leroy  A  Keith, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  89-4838  Filed  3-1-89:  8:45  amj 
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14  CFR  Part  39 

(Docket  No.  «»-NM-193-AO) 

Alrworthlnesa  Directives:  Boeing 
Model  767  Series  Airplanes 

AaCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM]. 

summary:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes  equipped  with  General 
Electric  CF6  engines,  which  currently 


requires  replacement  of  aluminum 
brackets  with  inconel  brackets  at  three 
locations  in  each  engine  strut  area  to 
support  the  hydraulic  pressure  line.  That 
action  was  prompted  by  reports  of 
cracks  in  the  aluminum  brackets,  which 
allowed  the  bracket  flange  and  clamp  to 
contact  and  wear  the  adjacent  fuel  line. 
This  proposal  is  prompted  by  reports 
that  the  manufacturer  subsequently 
delivered  six  airplanes  with  aluminum 
brackets  that  were  not  included  in  the 
applicability  of  that  AD.  This  condition, 
if  not  corrected,  could  lead  to  abrasion 
of  the  fuel  line  wall,  creating  a  fuel  leak. 

DATE:  Comments  must  be  received  no 
later  than  April  24. 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
193-AD.  17900  Pacific  Highway  South. 
C-68966.  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes.  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  David  M.  Herron,  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  431-1949.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 


this  proposal  will  be  filed  in  the  Rules 
Docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  F>roposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-193-AD,  17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washington  98168. 

Discussion:  On  August  28,  1987.  the 
FAA  issued  AD  87-18-05.  Amendment 
39-5722  (52  FR  34631;  September  14. 
1987).  applicable  to  certain  Boeing 
Model  767  series  airplanes  equipped 
with  General  Electric  CF6  engines.  That 
AD  requires  replacem*  -<t  of  hydraulic 
line  support  brackets  m  th:  engine  stnit 
with  brackets  made  of  inconel.  Failure 
of  the  aluminum  brackets  had  been 
reported  to  allow  abrasion  of  the 
adjacent  fuel  line  and  result  in  a  fuel 
leak. 

Since  issuance  of  that  AD  the 
manufacturer  delivered  six  airplanes 
with  aluminum  brackets  that  are  not 
included  in  the  applicability  of  the  AD. 
The  FAA  has  determined  that  AD  87- 
18-05  must  be  revnsed  to  include  those 
six  airplanes. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-29-003Z 
Revision  1.  dated  June  16. 1988.  which 
describes  the  replacement  of  aluminum 
brackets  with  inconel  brackets  at  three 
locations  in  each  engme  strut  area 
Revision  1  adds  six  airplanes  to  the 
service  b'jlletin  effectivity. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  revise  AD  87-18-05  and 
require  the  installation  of  inconel 
brackets  in  each  strut  area  on  six 
additional  Boeing  Model  767  airplanes, 
in  accordance  with  the  service  bulletin 
previously  mentioned. 

There  are  6  additional  Boeing  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fieet.  It  is 
estimated  that  1  airplane  of  U.S  registry 
would  be  affected  by  this  AD.  that  it 
would  take  approximately  16  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  Required 
parts  would  be  supplied  by  the 
manufacturer  at  no  cost  to  operators 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $640. 

The  regulations  proposed  herem 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
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the  statea,  or  on  the  dutnbulion  uf 
power  and  reiponsibllities  amonj;  the 
vannua  leveli  of  government  Therefore, 
in  accordance  wiih  Executive  Order 
12612.  It  la  deterrained  that  this  proposal 
would  not  have  sufficient  federalism 
Implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  ma)or  under  Executive  Order  12291 
and  (2|  is  not  a  siKnlficant  rule  pursuant 
to  the  Department  of  Transpiortation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28.  1979);  and  it  is 
further  certified  under  the  cntena  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive,  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  Model  787  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  IS  contained  in  the  rvgulHtory 
docket 

list  of  Sub|«cts  In  14  CFR  Part  39 

Aviation  safety   Aircrrtft 
Th«  Propoaad  AmmdiiMnt 

Accordingly,  pursuant  to  the  authonfy 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
pniposes  to  amend  Section  39.1.1  of  Part 
J9  of  the  Federal  Aviation  Rpgulrttions 
(14  CFT^  39  13]  as  follown 

PART  39— (AMENOCOI 

1  The  authority  citation  for  Part  39 
continues  to  read  as  follows 

Authority  40  U  S  C  1}M|«|.  1421  and  U23, 
««  II  S.C  10a(]()  (RavlMd  Pub   L  a7^Mfl. 
January  12.  1083);  and  14  CFK  11  88 


}99.13    (AnwndMtl 

2.  By  revising  AD  87-l»-05. 
Amendment  39-5722  (52  FR  34631; 
September  14,  1987),  to  read  as  follows: 

Boaisf:  Applies  to  Model  797  series 

airplan«a.  eqalpp«d  with  (^«nerHl  KJpctnc 
CFO  engtn**.  Ililod  In  Bo«ln||  Service 
BuUbtln  787  2SMXX32  dated  (anuary  15 
VHP.  and  airplanes  Sanal  Number* 
22322.  23431.  23432.  234iM.  2J(U3.  ami 
23024.  certificated  m  any  category 
Compliance  re«|uired  as  intlicated.  unless 
previously  occompllahed. 

To  prevent  craciilnf  uf  the  hydraulic 
preasure  line  aluminum  support  brackets  in 
the  engine  ftnit.  and  possible  fuel  line 
penetration,  accomplish  the  following: 

A   K(jr  airplanes  luted  in  Roeinn  Service 
Bulletin  7a7-2i»-0R32  dated  (anoary  IS,  1087 
Within  the  next  IXDO  hour*  tlm«-in-*«rvlce 
after  OctoiMr  7,  ias7,  (which  Is  the  •fFecttve 
dale  of  Amendaient  30-6722)  replace 
aluminum  bracket*  witii  Incunel  brackets  at 


three  locations  in  each  engine  strut  area  to 
support  th*  hydraulic  pressure  line.  In 
acconlance  with  that  service  bulletin. 

B  For  sll  other  airplanes  Within  the  next 
3.000  hour*  ttme-ln-s«rv1c*  after  the  effective 
date  of  thi*  amendment,  replace  aluminum 
brackets  with  inconel  brackets  st  three 
locations  In  each  engine  stmt  sree  to  support 
the  hydraulic  pressure  Ime  in  accordance 
with  Boeing  Service  Bulletin  7e7-2»-0O3Z 
Revision  1,  dated  lune  10.  19ea 

C  An  alternate  tnean*  of  compliance  or 
ad|ustment  of  the  compliance  time,  which 
provide*  an  acceptable  level  of  ssfety,  may 
be  used  when  spproved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA 
.Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI|,  who  may  add  any  comment* 
and  then  send  It  to  the  Manager.  Seattle 
Aircraft  Certification  Office 

D  Special  flight  permit*  may  be  i**ued  in 
accordance  with  FAR  21  19"  and  21  108  to 
operate  airplane  to  a  base  for  the 
HixompUshmenl  of  the  lns{>ections  and-or 
modification*  required  by  this  AI) 

All  pemons  affected  by  this  directive 
who  have  not  already  received  the 
appropnate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P  O.  Box  3707.  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  179(X) 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Transport 
Airplane  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

liiued  In  Seattle.  Wa»hingtnn.  on  February 
r    1888 

Leroy  A.  Keith,  \fanagttr 
Trvna^Kin  Airplane  Dinctorata.  Aircrafl 
Certification  Service. 
(FR  Doc   88-4839  filed  3-1-89;  8  45  am) 
MUJNS  coot  4S10-1»-« 


14  CFR  Part  71 

(Alrapac*  Oockst  Na  t9-Aai.-4| 

Propoaad  Caaay,  IL,  Tranaltkm  Araa 
Aitaratlon 

AQCMCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnosc  Notice  of  proposed  rulemaking 

SUMMlAirY:  This  notice  proposes  to  alter 
the  existing  Casey,  IL  transition  area  to 
accommodate  exisbng  Standard 
Instrument  Approach  Procedures 
(SlAPs)  to  Casey  Municipal  Airport. 
Casey,  IL.  The  mtended  effect  of  this 
action  is  to  ensure  segregation  of  the 
aircraft  using  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  under  visual  weather 
conditions  in  controlled  airspace 


DATE  Comments  must  be  received  on  or 
before  April  5,  1988. 

AOOftcSS:  Send  comments  on  the 
proposal  in  triplicate  to;  Federal 
Aviation  Administration.  Regional 
Counsel.  AGl^7,  Attn;  Rules  Docket  No. 
89-AGU4.  2300  East  Devon  Avenue, 
Des  Plaines.  Illinois  60018 

The  ofTicial  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois. 

FOa  FUSTTHCll  IMPOfWlATKM  CONTACT: 

Harold  G.  Hale.  Air  Traffic  Division, 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  894-7380. 

SUPm.CMEMTAKV  mrOMMATION:  . 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No  89-AGL-4".  The 
postcard  will  be  date/lime  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  cromments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
FAA.  Great  Lakes  Region,  Office  of 
Regional  Counsel,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 


personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRM'S 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591.  or  by  calling 
(202)  428-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  {  71,181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  designated 
transition  area  airspace  near  Casey,  IL. 

The  present  transition  area  is  being 
modified  to  accommodate  existing 
SlAPs.  The  only  modification  to  the 
existing  airspace  is  in  the  transition  area 
extensions. 

The  extensions  extend  from  the  5  mile 
radius  area  to  8.5  miles  southwest  and 
northeast  of  the  airport;  and  within  4.25 
miles  each  side  of  the  220°  bearing  and 
the  0350*  bearing  from  the  airport. 

The  realignment  of  existing  SlAPs 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedures  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  the  procedures  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  areas  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 


procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a),  1510: 
Executive  Order  10854:  46  U5.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12.1983);  14 
CFR  11.89. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Casey,  IL    [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  S  mile  radius 
of  Casey  Municipal  Airport  Casey,  IL  (lat 
39'18'07'N.,  long.  88'00'13'W.)  and  within 
4.25  miles  each  side  of  the  220'  bearing  from 
the  airport  extending  from  the  5  mile  radius 
area  to  B.5  miles  southwest  of  the  airport  and 
within  4.25  miles  each  side  of  the  035'  bearing 
from  the  airport  extending  from  the  5  mile 
radius  to  8.5  miles  northeast  of  the  airport. 

Issued  in  Des  Plaines,  Illinois,  on  February 
14, 1989 

Teddy  W.  Burcham, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  89-4841  Filed  3-1-89;  8:46  am] 

■MJJNQ  CODE  4S1»-1».«I 


14  CFR  Part  71 

(Airspace  Docket  No.  8»-ASO-5] 

Proposed  Revision  of  Transition  Area, 
Laurinburg,  NC 

AQENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Laurinburg,  NC,  transition  area.  Due 
to  relocation  of  the  Rocky  Ford 
nondirectional  radio  beacon  (NDB)  and 
a  planned  instrument  landing  system 
(ILS)  approach  to  Runway  5,  the  arrival 
area  extension  based  on  the  Rocky  Ford 
226*  bearing  is  no  longer  required.  Also, 
this  action  will  correct  the  description  of 
the  arrival  area  extension  based  on  the 
Sandhills  very  high  frequency 
omnidirectional  range/tactical  air 


navigation  (VORTAC]  and  corrects  the 
geographic  position  coordinates  of  the 
Laurinburg-Maxton  Airport. 

DATE  Comments  must  be  received  on  or 
before  March  29, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triphcate  to;  Federal 
Aviation  Administratioa  ASO-530, 
Manager,  Airspace  and  Procedures 
Branch,  Docket  No.  89-ASO-5,  P.O  Box 
20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chjief 
Counsel  for  Southern  Region,  Room  652. 
3400  Norman  Berry  Drive,  East  Point 
Georgia  30344,  telephone;  (404)  763-7646. 

FOR  FURTHER  INFORMATION  COMTACT. 

James  G.  Walters,  Airspace  Section. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division,  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta. 
Georgia  30320;  telephone;  (404)  763-7646 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above,  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No  89- 
ASO-5."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  652.  3400  Norman  Berry 
Drive,  East  Point  Georgia  30344,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FA.A 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 
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AvaiUbiUty  of  NPEMi 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Pmpo»ed  Rulemakinjj  (NfPRM) 
by  (ubmittinK  ■  request  to  the  Federal 
Aviation  AdminiBtraHon.  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530).  Air  Traffic  Dtvuion.  P  O  Box 
20636.  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  P«r»on» 
interested  in  beint;  placwi  on  a  mailing 
list  for  futur«  NPRM's  should  al»t) 
r<^que8t  a  copy  of  Advisory  Circular  No 
n-2A  which  describes  the  application 
procedure 

The  Propoaal 

The  FAA  is  considermg  an 
amendment  to  |  Tl  \A^  of  Part  71  of  the 
Federnl  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  Laurenburx.  NC. 
transition  «r»a.  This  action  will 
eliminate  the  arrival  ar*"a  extension 
based  on  the  RiX-.ky  Ford  228*  bearing, 
revise  the  description  of  the  arrival  area 
extension  basttd  on  the  Sandhills 
VORTAG  b«'anng  and  correct  the 
geographic  position  coordinates  of  the 
Laurenburg-Ma^ton  Airport.  Section 
71  IHI  of  Part  71  of  the  Federal  Aviation 
Regulations  wn*  republished  in  FAA 
Handbook  7«U)  H()  dated  [anuary  4. 
1988 

The  V.\A  has  determined  that  this 
proposed  regulation  only  involves  an 
estdtilished  bt>dy  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  opeationally  current  It, 
therefore.  (1|  is  not  a  "major  rule"  under 
KxecutlVB  OrOer  12:3n,  (2)  Is  not  a 
■■»igniri(.anl  Pile  '  under  L)C)T  Regulatory 
Polii  les  and  Procedures  (44  VR  11034. 
February  26.  ItJTfl),  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  a*  the  anticipated  inipa<  I  is 
so  minimal.  Since  this  is  a  niutine  mailer 
that  will  only  affect  air  traffic 
pro<;edures  and  air  navigation,  it  is 
certified  that  this  mle.  when 
promulgated,  will  not  have  a  signifu-ant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Rexibilily  Act 

Ust  of  Subi«cta  In  14  CFK  Pari  71 

Aviation  safety.  Transition  Area 

Tha  Propoaed  .Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  prtiposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFT*  Part  71 J  as  follows. 


PART  71— OCSIONATION  Of  FEDERAL 
AIRWAYS,  AREA  LOW  ROOTEa, 
CONTROLLED  AIRSPACE,  AND 
REPORTMO  POtNTS 

1.  Tha  authority  citation  of  Part  71 
continues  to  read  as  follows: 

Authority:  49  U  S,C.  134«<«).  1345(a),  ISltt 
Executiva  Order  10864.  4S  U  S.C  10e(g) 
(Revised  Public  Law  97-440,  January  12. 
1983).  14  CFR  11  89 


}7t1t1    [Amended] 
2.  Section  71.181  is  amended  as 

follows: 

UurvnbuTS.  NC     |R«vis«il 

Thai  airspace  extending  upward  from  TOO" 
above  the  lurfaca  wutun  an  8.5-rmle  radius  of 
[.aunnhurg  Maxton  Airporl  (Lat  34"4ri5'N.. 
l.on^  79"n  50'W|:  within  3  miles  each  side  of 
Sandhills  VORTAC  IM"  rsdial  extendinji 
from  Ihe  a.5-mile  radius  ares  to  IB  miles 
southeast  of  the  VORTAC  sxciuding  that 
area  which  coincides  with  the  Mackall  AAF, 
NC.  transition  area 

Issued  in  F^ast  Point.  Georgia,  on  February 
14.  19H9 

William  D  Wood. 

Aclma  Manojier  Air  Traffic  Division, 
StmUmm  Hegion. 

|FR  Doa  8e-4840  Filed  3-1-8&;  845  am) 
iMjjMa  coot  4sia-t»-M 


ENVtRONHENTAL  PROTECTIOM 
AGENCY 

40  CFR  Part  52 

IFRL-3531-31 

Approval  and  Promulgation  of 
Imptofnantatton  Ptana;  IllnnaaoU 

AOCNCY:  U  S  Environmental  Protection 

Agency  (USFJ'A) 

AcnOM:  Proposed  rulemaking. 

SUMMARY-.  On  January  7, 1985.  the 

Minnesota  Pollution  Control  Agency 
(MPCA)  submitted  a  proposed  revision 
to  the  Minnesota  particulate  matter 
State  Implementation  Plan  (SIP).  This 
proposed  revision  includes  a  rule  and 
appendices  by  which  the  State  of 
Minnesota  will  issue  equivalent  visible 
emission  limits  (EVEL)  to  emission 
sources  However,  under  the  terms  of 
the  nile,  theae  EVELa.  in  certain  cases, 
would  automatically  be  made  part  of  the 
SIP  without  the  proper  Federal 
rulemaking 

USEPA  IS  proposing  to  disapprove  this 
revision  because:  (1)  The  propoaed 
procedures  to  determine  EVFIj  allow 
the  Stale  to  make  certain  discrebonary 
decisions  regarding  opacity  adjustments 
and  therefore,  the  techniques  are  not 


completely  rephcable  ';  (2)  relaxations 
under  the  rule  do  not  require  the 
Prevention  of  Significant  Detenoration 
(PSD — Part  C  of  the  Clean  Air  Act) 
increments  to  be  protected;  and  (3)  the 
appendices  to  the  rule  have  not 
undergone  complete  Minnesota 
rulemaking  r"w:*<i*"*"  '"'^-  therefore, 
are  unenforceable. 

The  purpose  of  this  notice  is  to 
present  a  discussion  of  the  material 
submitted  by  the  State  to  support  the 
revisions,  and  to  provide  an  opportunity 
for  public  comment  on  the  revisions  and 
on  USEPA's  proposed  action. 
DATl:  Comments  on  this  revision  and  on 
USEPA's  propoaed  action  must  be 
received  by  April  3. 1989. 
AOOMCSSCt:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Anne  E.  Tenner,  at  (312)  886- 
6034.  before  visiting  the  Region  V  ofTice.) 
US.  Environmental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch 

(5AR-2e).  230  South  Dearborn  Street, 

Chicago,  Illinois  80604. 

Miiuiesota  Pollution  Control  Agency. 

Division  of  Air  Quality,  520  Lafayette 

Road.  St.  Paul.  Minnesota  55155. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible  ) 
Gary  Gulexian.  Chief.  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency.  Region  V,  230  South 
Dearborn  Street.  Chicago.  Illinois  60604. 
K)a  Fuirmen  wtohmatiow  costtact. 
Anne  E.  Tenner,  (312)  888-6034. 
tUPPLCMCNTAIIY  INKJMaATKMC  On 
lanuary  7,  1985.  the  MPCA  submitted  to 
USEPA  a  proposed  revision  to  the 
Minnesota  SIP  in  order  to  satisfy  the 
requirements  of  40  CFR  51.18  (a)  through 
(h)  for  a  general  NSR  program,  as  well 
as  the  Federal  requirements  for  a  Pb 
NSR  program. 

USEPA  propoaed  rulemaking  action 
on  the  majonty  of  this  submittal  on 
February  17,  1987  (52  FR  4785),  USFJ'A, 
at  that  time,  did  not  propose  action  on  a 
part  of  the  January  7,  1965,  submittal.  6 
MCAR  S  4.002  Part  D.  Opacity  Standard 
Adjustment. 

Rule  C  MCAR  4.002  Part  D  is  a 
proposed  revision  to  former  APC-2(e), 
Variances.  It  allows  an  emission  facility 
to  apply  for  an  alternative  opacity  limit 


'  In  ordar  for  Sute  SIP  prooadurai  to  b« 
replica  bla.  thvy  oiuat  b*  ipacifk  written  procedurv* 
thai  apply  to  all  SIP  packa«n  tha  SUta  prasanU  lo 
USEPA  for  revlrw  The  concept  of  r«pllcability  If 
on*  of  tha  taata  uaed  by  USEPA  to  «naur«  that  the 
dectsKma  ma<ia  by  tha  Stala  an  aound  and  do! 
arbitrary 
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if  (1)  the  source  is  In  compliance  with  all 
other  particulate  regulations:  (2)  the 
total  emisr-'on  facility  is  in  compliance 
with  all  applicable  standards  of 
performance  (except  the  opacity 
standard):  and  (3)  the  total  emissioD 
facility  was  operated  in  a  manner  to 
minimize  the  opacity  of  emissions  at  the 
emission  source  during  the  performance 
tests. 

Atmospheric  modeling  is  required 
under  Minnesota's  proposed  SIP 
revision  in  those  cases  where  the  entire 
emission  facility  has  particulate 
emissions  equal  to  or  greater  than  25 
tons  per  year  and  the  source's 
application  for  a  permit  modification 
contains  data  that  indicates  that  an 
adjustment  of  the  opacity  standard  may 
cause,  or  contribute  to.  a  violation  of  a 
national  ambient  air  quality  standard. 
Minnesota  intends  these  "standards"  to 
include  both  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  and  the 
Prevention  of  Si^hcant  Deterioration 
(PSD)  increments. 

The  adjusted  opacity  standard  must 
be  set  at  the  most  restrictive  attainable 
level  that  the  required  performance  tests 
establish  for  the  emission  source.  The 
total  emission  facility  with  the  adjusted 
opacity  standard  must  comply  with  at 
least  one  of  the  following  requirements: 
(a)  Not  cause  or  contribute  to  a  violation 
of  an  ambient  air  quahty  standard  (i.e., 
NAAQS  or  PSD  increment);  (b)  have 
potential  emissions  of  particulate  matter 
of  less  than  25  tons  per  year,  and  less 
than  one  ton  per  day;  or  (c)  contribute 
less  than  one  microgram  per  cubic  meter 
to  an  annual  ambient  particulate  matter 
standard  (i.e.,  NAAQS  or  PSD 
increment)  violation  and  less  than  Five 
micrograms  per  cubic  meter  to  a  24-hour 
ambient  total  suspended  (TSP) 
particulate  matter  standard  (i.e.. 
NAAQS  or  PSD  increment)  violation. 
However.  USEPA  is  not  satisfied  that 
the  rule  establishes  repUcable 
procedures  for  choosing  alternative 
opacity  limits.  Therefore.  USEPA 
proposes  to  disapprove  this  portion  of 
the  rule. 

Appendices  AA,  BB.  and  CC 
discussed  below,  were  submitted  as 
technical  support  documents  for  the 
opacity  standard  adjustment  provision 
of  6  MCAR  S  4.0002.  These  Appendices 
will  not  be  adopted  as  rules  and 
regulations  by  Minnesota,  and. 
therefore,  the  enforceability  of  the 
Appendices  is  questionable. 

Appendix  AA— Procedures  for  Making 
an  Opacity  Standard  Adjustment 

These  procedures  require  that  the 
adjusted  opacity  standard  be  set  using 
the  second  high  six-minute  average  of 
runs,  during  which  no  scheduled 


increased  emissions  occurred.  These 
procedures  also  reqtiire  that  diuing  runs 
when  increased  emissions  occur,  the 
adjusted  opacity  standard  be  set  using 
either  the  high  six-minute  average  which 
comphes  with  the  new  adjusted 
standard,  or  opacity  readings  which 
comply  with  any  exceptions  allowed  by 
an  applicable  rule.  Appendix  AA  also 
specified  that  this  general  procedure  for 
making  opacity  adjustment  may  be 
changed  on  a  case  to  case  basis. 
Because  Appendix  AA  does  not  clearly 
define  the  deviation  from  die  general 
procedure  USEPA  beheves  that  the 
results  may  not  be  reproducible. 
Therefore,  USEPA  proposes  to 
disapprove  Appendix  AA. 

Appemfix  BB— Opadty  Standard 
Adjustment  and  USEPA  Review 

Appendix  BB  describes  the  various 
levels  of  State  and  USEPA  review 
required  for  opacity  standard 
adjustments. 

Nonattainment  Areas — Any  opacity 
adjustments  to  a  boiler  in  a 
nonattainment  area  must  be  submitted 
to  USEPA  as  a  SIP  revision.  This  was 
done  to  ensure  that  Reasonably 
Available  Control  Technology  (RACT) 
would  still  be  required  (Minnesota's 
opacity  regulations  are  lai>gely 
responsible  for  RACT  controls  on 
boilers.)  *  If  the  opacity  adjustment  is 
for  a  non-boiler  source  in  a 
nonattainment  area,  it  must  be 
submitted  for  USEPA  review  (but  not 
necessarily  as  a  SIP  revision). 

Opacity  standard  adjustments  in 
attainment  areas  can  generally  be 
handled  solely  by  MPCA.  In  those  cases 
where  the  adjustment  might  increase 
emissions  in  an  attainment  area,  the 
State  would  apply  a  generic  screening 
procedure.  USEPA  has  reviewed  this 
procedure  and  has  determined  that  it  is 
not  approvable  because  emission 
increases  resulting  from  the  relaxation 
of  the  opacity  limit  may  not  protect  the 
PSD  increment  Therefore,  USEPA 
proposes  disapproval  of  Appendix  BB. 

Appendix  CC — Screening  Methodology 
for  Opacity  Standard  Adjustment  in 
Attainment  Areas 

This  Appendix  contains  a  screening 
model  which  will  be  used  in  assessing 
the  impact  of  an  opacity  standard 
adjustment  in  an  attainment  area.  This 
analysis  was  intended  to  provide  a 
quick  assessment  of  the  anticipated 
impact  of  an  opacity  adjustment  and  the 
need  for  more  detailed  analysis.  USEPA 
has  reviewed  this  Appendix  and 


*  RACT  ia  a  requiremeiit  for  TSP  nonattainment 
areat  under  aection  172  of  tlje  Qeon  Air  Act  but  It 
U  not  required  for  PMi.  SIPS. 


determined  it  is  not  approvable. 
Therefore,  USEPA  proposes  the 
disapproval  of  Appendix  CC. 

Reasons  for  Proposed  Disapproval 

USEPA  has  reviewed  the  January  7. 
1985,  State  submittal  and  determined 
that  it  is  not  approvable  for  the 
following  reasons;  First  the  Minnesota 
rule  and  appendices  do  not  establish 
rephcable  procedures  for  choosing 
alternative  opacity  Umit  adjustments. 
Second  neither  the  State  rule  nor 
appendices  directly  addresses  the  PSD 
increments.  Finally,  the  appendices  are 
not  considered  to  be  legally  enforceable. 

Further  analysis  of  these  issues  is 
discussed  below; 

1.  The  process  of  adjusting  opaaty 
hmits  to  correspond  with  emission 
levels  that  comply  with  the  mass  limits 
involves  source  specific  rulemaking 
based  upon  the  judgement  of  the  MPCA 
without  specific  guidelines.  Unless  and 
until  the  Minnesota  ndes  and 
appendices  prescribe  how  the  State  is  to 
exercise  its  judgement  in  reviewing  an 
application  for  an  alternative  opacity 
limit  those  procedures  would  not  be 
rephcable. 

The  opacify  adjustment  rule  does  not 
circumscribe  the  MPCA's  discretion  m 
setting  testing  condibons.  The  rule 
requires  that  the  test  data  needed  to 
calculate  alternative  opacity  Umits  l>e 
collectd  pursuant  to  6  MCAR  {  4.0021, 
That  pro\'i8ion.  however,  permits  the 
Director  of  the  MPCA  to  set  tesUng 
conditions.  Furthermore,  Appendix  AA 
does  not  adequately  prescribe  how  the 
MPCA  would  exercise  its  judgement  in 
choosing  testing  conditions.  Instead  it 
sets  forth  the  "general  philosophy"  it 
would  use  in  accounting  for  variables 
that  present  themselves  in  individua! 
cases. 

For  all  these  reasons,  the  Minnesota 
procedures  for  determining  opacity 
adjustment  are  not  rephcable. 
Approving  them  as  generic  procedures 
would  create  an  impermissible 
delegation  of  USEPA's  responsibility  to 
decide  whether  the  opacity  limits 
provide  the  necessary  guarantee  that  the 
SIP  mass  limits  are  being  met 

Section  110(a)  of  the  Clean  Air  Act 
does  not  authorize  such  a  delegation. 

2.  Neither  the  Minnesota  rule  nor  the 
technical  support  document  ensures  that 
emissions  increases  resulting  from 
relaxations  of  the  SIP  opacity  limits 
would  not  jeopardize  the  PSD 
increments.  The  rule  refers  only  to 
"standards",  not  increments.  The  state 
had  committed  in  a  letter  to  interpret 
"standards"  to  include  the  "incremen's". 
However,  according  to  USEPA's  legcd 
analysis,  such  a  letter  would  not  be 
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legally  enforceable  and.  therefor*, 
would  not  provide  the  nece8»ary 
protection.  The  State  also  hai  not 
addressed  how  It  would  protect 
visibility  In  its  Class  I  PSD  areas.  Any 
relaxation  in  its  particulate  matter  SIP. 
e  g.,  an  EVEL.  which  tnjHers  the 
visibility  protection  provisions  of  the 
PSD  rules,  must  b«  analyzed  to 
determine  if  visibility  In  Minnesota  • 
Class  I  areas  are  still  protected  with 
such  a  relaxation. 

3  Additionally,  even  if  the  appendices 
were  replicable  and  protected  the  PSD 
increments  (and  visibility)  and  even  if 
they  were  replicable.  they  still  would  be 
flawed  becjiuse  they  are  not  legally 
enforc.eable  The  app«'ndices  contain 
Imporlant  substantive  provisions  not 
addressed  in  the  rule  itself  However, 
these  provisions  have  not  b«en  adopted 
as  enforceable  rules  by  the  States 
rulemaking  board.  On  a  hypothetical 
level,  even  if  the  rule  adopted  by  the 
board  delegated  to  MPCA  the  authonfy 
to  issue  these  substantive  provisions,  it 
Is  not  likely  that  such  a  delegation 
would  be  valid,  because  the  rule  Itself 
does  not  cirt;um»cnb«  the  MPCA's 
discretion  to  decide  whether  these 
relaxations  would  conform  to  the 
general  principles  in  the  rule. 

Conclusions 

As  a  rpsult  of  USRI'A  s  analysis  of  the 
January  7,  1965.  Slate  submittal  which 
contains  a  rule  and  appendices  by 
which  the  Stale  of  Minnesota  will  issue 
equivalent  visible  emission  limits 
(EVPU.)  to  sources.  LISFIPA  proposes  to 
disapprove  this  revision  to  the 
Minnesota  particulate  matter  SIP. 
because  (1)  The  procedures  to 
determine  EVFJLs  allow  the  State  to 
make  certain  discretionary  decision.s  in 
testing  a  source  and.  therefore,  the 
techniques  are  not  completely 
replicable;  |2)  relaxations  under  the  rule 
do  not  require  the  PSD  increments  and 
visibility  to  be  protected,  and  [^]  the 
app«»ndices  to  the  rule  have  not  gone 
through  complete  Minnesota  rulemaking 
pnx  eduri's 

Niitwifhstanding  the  above,  the  State 
of  Minnesota  may  still  submit  site- 
sp«cific  EVKIj  to  I'SWA.  and  the 
Agency  will  rulemake  on  them  biised  cm 
the  merits  of  the  individual  case 

Under  Executive  Order  122»1.  lodrfy  s 
ai  tion  IS  not    Major"   It  has  het-n 
iubmitted  to  the  Office  of  Managfriii-!.! 
and  Budget  |OMB|  for  review 

Under  5  U  S  C  805(bl.  I  certify  thai 
this  SIP  disapproval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  there  will  be  no  rt'laxation  uf 
the  emission  limits. 


Authority.  42  U  S.C  7401  through  7942. 

DMted  |un«  3a  1967. 
Vsldas  V  Kdmakm. 
Regional  Adminiitrotor 

NotK  This  document  was  received  by  the 
OfTic«  of  the  Federal  Register  February  27, 

(FR  Doc  8e-4«53  Piled  3-l-(»  9:45  sm] 


40  CFR  Pwl  52 

iraL-»31-2:MS-013) 

Approval  And  Promutgatlon  of 
tnip<fn»ntatk)o  Ptwia;  Mlaat— Ippt; 
PM,a  S4P  R«vteion« 

AOCNCY:  Environmental  Protection 
Agency  (EPA) 
ACnosc  Prtiposed  rule 


:  On  July  28,  198a  the  State  of 

Mississippi  submitted  revisions  to  Its 
State  Implementation  (SIP)  for 
particulate  matter  The  revisions 
became  State-effective  on  June  4.  1988. 
The  revisions  were  adopted  pursuant  to 
the  requirements  of  section  110  of  the 
Clean  Air  Act  to  provide  for  the 
attainment  of  EPAs  new  particulate 
matter  standards,  known  as  "PMio" 
standards 

DATl:  To  be  considered,  comments  must 
reach  us  on  or  before  Apnl  3,  1989 
AOOfllSSCS:  Written  comments  should 
be  addressed  to  Rosalyn  D  Hughes  of 
EPA  Region  IV's  Air  Programs  Branch 
(see  EPA  Region  IV  address  below). 
Copies  of  the  State's  submittal  are 
available  for  review  during  normal 
business  hours  at  the  following 
locations 

Environmental  Protection  Agency, 
Region  IV.  Air  Programs  Branch.  345 
Courtland  Street.  NE.,  Atlanta, 
Georgia  30365 
Mississippi  Department  of  Natural 
Resources,  Bureau  of  Pollution 
Control.  Post  Office  Box  10385. 
JHckson.  Mississippi  39205. 
POM  FuirrHcn  wiroiwiATiOM  contact 
Ms  Rosalyn  D  Hughes,  Air  Programs 
Branch,  FJ'A  Region  IV,  at  the  above 
address  and  telephone  number  (404) 
M7-2884 

tu^rUEMeMTAAY  iNFOmtATlOM:  Pursuant 
to  the  19^  amendments  to  the  Clean  Air 
Act.  FJ'A.  on  luly  1.  1987  (52  FR  24634). 
promulgated  revised  primary  and 
secondary  National  Ambient  Air 
Quality  Standards  (N.AAQS)  for 
particulate  matter  by  replacing  the  total 
suspended  partirulate  matter  standard 
with  a  standard  that  included  only  those 
particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 


micrometers.  The  particles  are  referred 
to  as  PMio 

The  PMio  standards  cover  a  sire  range 
of  particles  that  is  different  than  the 
range  of  particles  covered  by  the  former 
particulate  standard  for  total  suspended 
particulates  (TSP).  This  means  that 
states  must  develop  and  implement  PMio 
control  programs.  The  process  being 
used  generally  follows  the  basic 
approach  used  in  the  development  and 
implementation  of  TSP  control 
programs.  First.  EPA  evaluated  the 
probabilities  of  PMi.  air  quality  levels 
predicted  from  actual  TSP  data  and 
concluded  that  Mississippi  was  a  Group 
III  area,  which  means  that  the  existing 
particulate  matter  control  strategy  is 
believed  to  be  largely  adequate  to  attain 
and  mamtain  the  PMio  standards. 
However,  the  Mississippi  SIP  still  needs 
to  be  revised  to  address  the  PMio 
NAAQS  in  the  following  ways: 

a  To  include  State  abient  air  quality 
standards  for  PMio  at  least  as  stringent 
as  the  NAAQS. 

b.  To  trigger  preconstruction  review 
for  new  or  modified  sources  which 
would  emit  significant  amounts  of  either 
PM  or  PMio  emissions. 

c.  To  invoke  the  emergency  episode 
plan  to  prevent  PMio  concentrations 
from  reaching  the  significant  harm  level 
of  600^ig/m'. 

d.  To  meet  ambient  PMio  monitoring 
requirements  of  40  CFR  Part  58,  and 

e  To  meet  the  requirements  of  40  CFT* 
51.322  and  51.323  to  report  actual  annual 
emissions  of  PMio  (beginning  with 
emissions  for  1988)  for  point  sources 
emitting  100  tons  per  year  or  more. 

Mississippi  is  proposing  to  revise  its 
SIP  to  address  the  PMio  NAAQS.  The 
definitions  for  Total  suspended 
particulate."  "Particulate  matter," 
"Particulate  matter  emissions,"  "PMio." 
and  "PMio  emissions"  are  being  added 
or  modified  to  read  the  same  as  the 
federal  definitions.  The  other  existing 
definitions  in  the  SIP  are  being 
recodified. 

In  the  new  source  review  permit 
regulations,  the  definition  of  "Offset 
policy"  was  modified  to  identify  the 
version  of  the  federal  regulations 
adopted.  Also,  definitions  for 
Significance  levels"  and  "Significant 
impact"  were  added.  The  Redesignated 
Offset  Policy  was  restructured  so  that 
the  applicability  requirement  was 
recodified  with  two  cntena  and  a  new 
section  was  added  defining  prohibitions, 
more  stnngent  than  the  federal 
conditions,  on  receiving  a  construction 
permit 

In  the  Emergency  Episode  Regulations 
several  revisions  were  made.  In  the 
Episode  Cntena  Section,  the  paragraphs 
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for  Alert  Warning  and  Emergency  wer« 
revised  to  add  the  criterion  for  PMie.  to 
delete  the  criteria  for  particulates  and 
for  particulates  and  SOi  combined  and 
to  add  wording  which  matches  the 
federal  definition  regarding  continuation 
or  recurrence  of  high  pollutant 
concentration.  The  state  is  taking  this 
opportunity  to  make  additional  changes 
unrelated  to  PMi*.  The  paragraph  about 
air  pollution  forecasts  was  modified  to 
contain  the  proper  name  of  the  air 
pollution  agency,  the  criterion  for 
oxidants  was  changed  to  ozone  in  the 
Alert  Warning  and  Emergency 
paragraphs;  and  the  ozone  concentration 
criteria  in  the  Emergency  paragraph  was 
modified  to  match  ^e  federal  definition. 

In  the  Emergency  Orders  Section, 
"Suspended  particulate  matter"  was 
deleted  from  the  Air  Pollution  Alert  and 
Air  Pollution  Warning  paragraphs  and 
replaced  with  PMi»." 

Mississippi  updated  their  Air  Quahty 
Surveillance  Plan  to  reflect  the  addition 
of  PMio.  EPA  updated  its  delegation  of 
the  Prevention  of  Significant 
Deterioration  program  to  Mississippi  on 
May  20, 1988.  Ambient  Air  Quahty 
Standards  are  not  included  in  the 
federally-approved  Mississippi  SEP: 
however,  they  have  been  revised  to  be 
consistent  with  the  PMw  regulations  and 
are  referenced  only  for  clarity. 

Proposed  Action: 

EPA  has  reviewed  the  submitted 
material  and  found  it  to  meet  the 
requirements  of  40  CFR  Part  51. 
Therefore.  EPA  is  today  proposing  to 
approve  Mississippi's  revisions  for  PMio 
and  is  soUciting  pubhc  comment. 

For  further  information  on  EPA's 
analysis,  the  reader  may  consult  a 
Technical  Support  Document  which 
contains  a  detaUed  review  of  the 
materials  submitted.  This  is  available  at 
the  EPA  address  given  above.  Interested 
persons  are  invited  to  submit  comments 
on  this  proposed  ap;»ovaL  EPA  will 
consider  all  comments  received  within 
thirty  days  of  the  pubUcation  of  tliis 
notice. 

Under  5  U.S.C  805(b).  I  certify  that 
these  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  48  FR  8709.) 

The  O^ice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Sub^ecU  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbon. 
Ozone,  Partinilate  matter,  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-764Z 


Date:  February  21, 1989. 
Lee  A.  Dtfiikns,  m. 

Acting  Regional  Administrator 

[FR  Doc.  80-4852  Filed  3-1-89  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46CFRCh.1 

[CQ086-02S:  CQOS»-079] 

Commercial  Fishing  Industry  Vessel 
Regulattons,  Extension  of  Comment 
Period 

aoency:  Coast  Guard.  DOT. 
ACTKNC  Advance  notice  of  proposed 
rulemaking:  extension  of  comment 
period. 

summary:  This  notice  extends  the 
comment  period  of  the  advance  notice  of 
proposed  rulemaking  to  develop  the 
safety  regulations  for  iminspected 
fishing,  fish  processing  and  fish  tender 
vessels  to  implement  the  provisions  of 
the  Commercial  Fishing  Industry  Vessel 
Safety  Act  of  1988  (Act).  Pub.  L  100-424 
(53  FR  52735.  December  29. 1988).  The 
extension  was  requested  by  nimierous 
concerns  in  the  fishing  vessel  industry. 
The  time  period  of  the  fishing  season 
and  the  pubUcation  date  of  the  advance 
notice  created  later  receipt  of  the 
Advance  Notice  of  Proposed 
Rulemaking.  The  requesters  cited  the 
broad  scope  of  this  regulatory  initiative 
and  their  difficulty  in  providing 
meaningful  responses  within  the  original 
60  day  comment  period  due  their 
personal  involvement  with  the  fishing 
vessel  industry.  Because  of  the  requests 
for  additional  time  to  comment  on  the 
advance  notice  of  proposed  rulemaking, 
the  deadline  for  receipt  of  comments  is 
extended  to  April  15, 1989. 
DATE:  The  comment  period  on  the 
advance  notice  of  proposed  rulemaking 
is  extended  to  April  15. 1989. 

ADDRESS:  Comments  should  be  mailed 
to  the  Executive  Secretary,  Marine 
Safety  Council  (G-LRA-2/3800)(GCD 
88-079),  U.S.  Coast  Guard,  2100  Second 
Street  SW..  Washington.  DC  20593-0001. 
Between  the  hours  of  8  a.m.  and  4  p.m. 
Monday  through  Friday  except  boUdays, 
comments  may  be  dehvered  to.  and  are 
available  for  inspection  and  copying  at 
the  Marine  Safety  Council  (G-LRA-2). 
Room  3600.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Norman  L  Lemley,  Office  of  Marine 


Safety,  Security  and  Environmental 
Protection.  (202)  267-0001. 

SUPPLEMENTARY  INFORMATIOfe  This 
advance  notice  of  proposed  rulemakuig 
was  published  on  December  29, 1988.  in 
the  Federal  Registw  (53  FR  52735). 

February  27. 1989. 
ID.Sipes, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief,  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

[FR  Doa  89-4893  Pded  3-1-89;  8; 45  am] 
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FEDERAL  COMMUNICATTONS 

coyutssiON 

47  CFR  Part  73 

(MM  Docket  No.  ••-41.  RM-65501 

Radio  Broadcasting  Services; 
Osliaioosa  and  Perry,  lA 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Jomast 
Corporation  requesting  the  substitution 
of  Channel  285C2  for  Channel  285A  at 
Oskaloosa.  Iowa,  the  modification  of  its 
Ucense  for  Station  KOSK(FM)  to  specify 
operation  on  the  higher  powered 
channel  the  substitution  of  Channel 
287A  for  Channel  285A  at  Perry,  Iowa, 
and  the  modification  of  Perry 
Broadcasting  Company's  Ucense  for 
Station  iCLDS,  to  specify  operation  on 
the  alternate  Class  A  channel  Both 
channels  can  be  allotted  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  and 
can  be  used  at  the  present  transmitter 
sites  of  Stations  KOSKfFM]  and  KLDS, 
respectively.  The  coordinates  for 
Channel  28SC2  at  Oskaloosa  are  North 
Latitude  41-19-15  and  West  Longitude 
92-38-44.  The  coordinates  for  Channel 
287A  at  Perry  are  North  Latitude  41-49- 
58  and  West  Longitude  94-02-15  Both 
licenses  can  be  modified  without 
considering  competing  expressions  of 
interest 

DATES:  Comments  must  be  filed  on  or 
before  April  17. 1989.  and  reply 
comments  on  or  before  May  2. 1989. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  foUows:  Gregg  P.  Skall,  Esq.,  Baker  & 
Hostetler,  1050  Connecticut  Avenue 
NW..  Suite  1100.  Washington.  DC  20036 
(Counsel  to  petitioner). 
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rom  PVHTTHan  mmmATto**  cowtact: 

ljti\\f  K   Shapiro   Mitit*  Media  Burvfui 
{202]  fl34-«.'>J0 

•urMJHMirrAMv  mfowfTiow:  This  \*  n 
summnry  of  the  (ximmiiiian'i  Notice  of 
Pro^H)»ed  Rule  MakinK  and  Order  to 
Show  Cause   MM  [3<x:ket  No   ft»-41. 
adopted  lanuary  Kl.  19flH,  and  released 
February  24,  \9m  The  full  text  of  this 
(".ommission  decuion  ii  available  for 
inspection  and  copying  during  normal 
busines*  hour*  in  the  P'CC  Dockets 
BrHn(.h  (Room  ZM)].  1919  M  Street  NW  . 
Washinxton,  IKl  The  complete  text  of 
this  decimon  may  also  b«  pun:hased 
from  the  Commisaion  •  copy  contractor, 
International  Transcription  Serv.i  e, 
(Jl)Jl  HS^-JHIX).  2100  M  Street  NW     Suite 
14<1.  Washinxton.  IX:  21««7 

Provisions  of  the  Regulatory 
flexibility  Act  of  19H0  do  not  apply  to 
this  protieedinH 

Memt)*r»  of  the  public   should  note 
that  from  the  time  a  Notice  of  Pn.p<i9ed 
Rule  Makins  is  issued  until  the  matter  is 
no  longer  subject  to  ('ommissjon 
consideration  or  court  review   all  (m 
pijrtf  contacts  are  pmhifnted  in 
Commission  pro<:eedings,  such  as  this 
one.  which  involve  channel  allotments 
S«*«  47  C.¥K  1  12m(b|  for  rules  govemins 
pemiissible  ex  parte  contacts 

For  information  re^jardinjj  proper  filing 
priKedures  for  comments,  s«e  47  CKR 
\  W,  and  1  420,      ' 

List  of  Subiof  fs  in  47  CFR  Part  -^ 

Radio  broadcasting 
Fmleml  C^timmunicationi  Commission 
Stov«  ILamioar. 

Deputy  Chtff  h'l'iiY  ('ri<l  fiu'i'f  Divim'tin. 
Slam  SImJiu  Burmju 

[VR  I'hH    9B-4872  Filed  .VI  -W  S  45  «ml 
■■iLW  OOOa  S7i>-«>-« 


47  CFW  P«ft  73 

IMM  Ooch»(  No.  M-40,  RM-M71  ] 

Radio  BrtMdCMtlng  8«rv1c««;  Vinton, 
lA 

AOCMCY-.  Federal  Communications 

Commission 
ACnotc  JVopo»«'d  rule 


r.  The  Commission  requests 
comments  on  a  petition  by  Harold  A. 
jahnke  seeking  the  allotment  of  Channel 
29eA  to  Vinton.  Iowa,  as  the 
community's  first  local  FM  serMce 
Channel  296A  can  be  allotted  to  Vinton 
In  compliance  with  the  Commission  s 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
9  3  kilometers  [i  8  miles)  south  to  avoid 
a  short  spa<-ing  to  Station  KROOFVl. 
Rochester  Minnesota   The  coordinates 


for  this  allotment  ar*  North  Latitude  42- 
(V4-42  and  West  l.<ingitude  92-01-18 
OAT1S:  Comments  must  be  filed  on  or 
before  Apnl  17.  1986,  and  reply 
comments  on  or  before  May  2,  1989 
AOOnasS:  Federal  Communications 
Commission,  W.ishington.  DC  20554  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
p<»titioner,  or  its  counsel  or  consultant, 
as  follows  Harold  A.  [ahnke,  421 
Central  Avenue  F^st,  Hampton.  Iowa 
50441  (Petitioner) 

pom  pvimmn  mmmuA-nott  co»frAcr 
l.eslie  K  Shapirti.  Mass  Media  Bureau. 
(202)834-6530 

•Ur*1.UMMTAIIY  IWFOWiAT>0«t  This  IS  a 

summary  of  the  Commission  s  Notice  of 
^oposed  Rule  Making.  MM  Docket  No 
»W-4t).  adopted  lanuary  30.  1989.  and 
released  February  24,  198B.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  dunng 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW  ,  Washington.  DC,  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037 

lYovisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
S««e  47  CFR  1  1204(b)  for  rules  governing 
permissible  ex  parte  contacts 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1  415  and  1  420. 

List  of  Sub|«cU  In  47  CTR  Part  73 

Radio  broadcasting 
Federal  Communicalioni  Commission. 
Slav*  K^miiMr, 

Deputy  Chief  Pi'licy  lipJ  Rulet  D:viiion, 
Mat*  Siedia  Bureau 
(FR  Doc  8e-4«78  Filed  3-1 -8fr.  8  45  am] 
MUJNa  COM  S7IS-«t-« 


ACnotc  Proposed  rule. 


47  CFR  P«ft  73 

[MM  Dock«t  No.  i»-38,  R«»-«U1  ] 

Radio  Broadcasting  Sarvtcas; 
Savannah,  MO 

AOINCY:  Federal  Communications 
Commission 


tUMMAirr  This  document  requests 
comments  on  a  petition  filed  by 
Columbia  FM.  Inc..  proposing  the 
allotment  of  FM  Channel  224C2  to 
Savannah.  Missouri,  as  that 
community's  first  FM  broadcast  service. 
There  is  a  site  restriction  84  kilometers 
west  of  the  community  The  coordinates 
for  Channel  224C2  are  39-67-35  and  94- 
54-14 

DATU:  Comments  must  be  filed  on  or 
before  Apnl  17,  1989,  and  reply 
comments  on  or  before  May  2, 1989. 

AOOmSS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Columbia  FM.  Inc..  503  Old 
63  North.  Columbia.  Missouri  65201. 
FOM  FyjmTHUi  mpormA-nott  contact: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

tUrrtKMENTAirV  IMFOWMATKXt  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-36,  adopted  February  23. 1989.  and 
released  February  23.  1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037 

Provisions  of  the  Regulatory 
Rexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contracts.  For 
information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
8t«va  KamiDM. 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau 

(FR  Doc  89-*«75  Filed  3-1-88,  845  am) 

MLUNQ  coot  STIl-Ot-ll 


47  CFR  Part  73 

(MM  Dociiat  Na  •9-42.  RM-650e] 

Radio  Broadcasting  Servlcas;  Bolivar, 
TN 

AOOiCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule, 

•OMMARV:  This  document  requests 
comments  on  a  petition  by  Opel  J.  Shaw, 
proposing  the  allocation  of  Channel 
234A  to  Bolivar,  Tennessee,  as  that 
community's  second  local  FM  service. 
The  reference  coordinates  for  the 
proposal  are  35-15-30  and  88-59-30. 
DATEfc  Comments  must  be  filed  on  or 
before  April  17. 1989.  and  reply 
comments  on  or  before  May  2, 1989. 
ADOWess:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  Interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Opel  J.  Shaw,  P, 
O,  Box  191,  Bolivar,  Tennessee  38008 
(Petitioner). 

FOa  FURTHBt  INFORMATION  CONTACT 

Patricia  Rawlings.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-42.  adopted  January  30, 1989,  and 
released  February  24, 1989.  The  fiill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti^et  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sb^et  NW..  Suite  MO, 
Washington,  DC  20037.       ' 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 


no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Stave  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc  89-4873  Piled  3-1-89;  8:45  am) 
BHJJNQ  CODE  (712-OMI 

47  CFR  Part  73 

[MM  Dockat  No.  8»-43,  RM-6549] 

Radio  Broadcasting  Sarvices; 
Abardam,WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  "ITiis  document  requests 
comments  on  a  petition  by  Pioneer 
Broadcasting  Company,  Ina,  licensee  of 
Station  KDUX-FM,  Channel  284CZ 
Aberdeen.  Washington,  proposing  the 
substitution  of  Channel  284C  for 
Channel  284C2  and  Aberdeen  and 
modification  of  the  station's  license  to 
specify  operation  on  the  higher  class  co- 
channel.  A  site  restriction  of  7.7 
kilometers  (4.8  miles)  southeast  of  the 
city  is  required,  at  coordinates  46-54-61 
12^-47-06.  Canadian  conciurence  must 
be  obtained. 

DATES:  Comments  must  be  filed  on  or 
before  April  17, 1989,  and  reply 
comments  on  or  before  May  2, 1989. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 


petitioners,  or  their  counsel  or 
consultant  as  follows:  Paul  J.  Berman 
Esquire.  Debra  Ann  Palmer.  Esquire, 
Covington  &  Burling.  1201  Pennsylvania 
Avenue,  NW..  P.O.  Box  7566. 
Washington.  DC  20044  (Counsels  for 
petitioner) 

FOR  FURTHER  lfff%HIMATION  CONTACT: 
Patricia  Rawlings.  (202)  634-6530 

SUPPLEMENTARY  INFORMATION:  This  18  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  .No 
89-43,  adopted  January  30. 1989,  and 
released  February  24. 1989,  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Stiwt  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission  s 
copy  contractors.  International 
Transcription  Service,  (202)  857-,'vfoO 
2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  re\iew.  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments 
See  47  CFR  1, 1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  property 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communicatioiu  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  89-4874  Filed  3-1-89;  8  45  am) 
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Fmi*ni  R»si«t«r 
Vol.  M.  No.  40 
Thur»day,  March  i  1989 


Tr«   t^rtioo   o«   tf^   FEDERAL    nEQISTER 
coouna   doconwnts   other   than   rvjlac   or 
propoMd  rutM  (hat  an  appicabt*  to  the 
pU)Mc    No«OM  o(  h— r<r<gi  and 
mvmooationa.   oommMaa   maaWnQi.   agancy 
ctaoaiona  and  ruinoa.  clatagadona  o( 
authority,    nung   o(  patttona   arxj 
■ppltcationa  and  agarxry  itatamants  of 
oroamzatton  and  funcHona  ara  axamptaa 
of  documants  app— fing  m  thta  MC«on. 


DEPARTHEHT  Of  AQRtCULTURE 

Human  Nutrition  Board  of  Sctantffte 
Coun— 4or»;  Board  Meeting 

According  to  the  Federal  Adviaory 
Comnuttre  Act  of  October  8,  1972  (Pub. 
L  92-ttt3,  86  Stat.  770-778).  the  Office  of 
the  Secretary  announces  the  following 
meeting: 

.Wunie:  Human  Nutrition  Board  of 
Scientific  Counselor* 

Datf.  April  26-27,  1989 

Time  and  Place:  Apnl  28.  1969.  9  a.m.- 
5  p.m.  and  April  27.  1989.  9  a.m.-l  p  m 
Room  104-A.  Administration  Building  on 
April  28,  and  on  April  27,  Room  107-A. 
AdministrHtlon  Building,  Unll«d  State* 
Department  of  Agriculture, 
Independence  Avenue,  between  12th 
end  14th  Streeta.  SW.,  Washinaton.  DC. 

Type  of  Meeting:  Open  to  public. 
Pfrsons  may  participate  in  the  meeting 
H'i  time  and  space  permit. 

Comments.  The  public  may  file 
written  comments  before  or  after  the 
rr.eeting  with  the  contact  person  below 

Purpose  To  review  as  appropriate 
and  advise  the  Department  aa  to  the 
scope  and  quality  of  the  human  nutnlion 
research  and  education  programs 
carried  out  in  the  Department  of 
Agnculture  The  board  also  will  prepare 
a  report  of  its  review,  including 
evaluation  and  recommendations,  to  be 
submitted  to  the  Secretary  of 
Agriculture 

Contact  Person.  Gerald  F  Combs. 
Assistant  Deputy  Administrator  for 
Human  Nutrition.  Agricultural  Research 
Service.  US  Department  of  Agncuiture, 
Room  132.  Building  (K)5,  Beltsville 
Agricultural  Research  Center  West. 
Beltsville,  Maryland  2(ro5,  telephone 
|.W)lj  344-3218 

Done  at  Wj»hinxliin  IX.  lhi«  1  llh  day  of 
Fet)ri«ry    IWW 
OrvlUaG  Banllay, 

A  instant  Set  retary  St  ifiu  r  an  J  Education. 
IIR  [)m;  9»-«924  Filed  3-1-89,  8.45  am] 

atlUMQ  coot   MIO-OKM 


Forect  Service 
Wvd  Timber  Sale 

AOaNCY:  Forest  Service.  USDA. 
ACTKMC  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

•UMMAirr  The  Department  of 
Agriculture.  Forest  Service  will  prepare 
an  environmental  Impact  statement  for 
the  proposed  Ward  Timber  Sale  on  the 
Luna  Ranger  District,  Gila  National 
Forest.  Luna.  New  Mexico. 

The  proposed  Ward  Timber  Sale  is 
included  in  the  Gila  Forest  Plan. 
Scoping,  data  collection  and  analysis 
have  been  m  progress  for  over  a  year. 

The  scoping  process  has  included 
public  meeting*,  on-the-ground  reviews, 
posting  of  notices,  news  releases, 
personal  telephone  conversations, 
interviews,  and  letters.  The 
environmental  analysis  progressed  to 
the  point  of  identifying  alternatives 
when  it  was  determined  that  the 
intensity  of  the  controversy  over  the 
effects  of  the  proposal  was  considered 
significant.  Gila  National  Forest 
Supervisor,  David  Dahl.  decided  to 
prepare  an  enviromnental  Impact 
statement. 

A  range  of  alternatives  will  be 
considered.  A  no  action  alternative  will 
consider  no  timber  harvest.  Other 
alternatives  will  Include  management 
themes  emphasizing:  spotted  owl.  bear, 
and  old-growth  habitat;  emphasis  on 
maintaining  primitive,  roadless 
management;  obtaining  habitat  diversity 
obiectives  by  use  of  fire  without  timber 
harvest:  emphasis  on  timber  harvest 
with  minimum  wildlife  habitat 
restrictions:  emphasis  on  utilizing 
conventional  tractor  skidding  logging 
methods  to  harvest  timber  and  other 
alternatives  that  may  be  developed  as 
the  process  continues. 

Federal,  State,  local  agencies. 
organizations,  and  individuals  have 
participated  in  the  scoping  process. 
Additional  scoping  will  be  conducted  so 
that  any  additional  agencies, 
organizations,  or  individuals  may 
participate  This  process  includes: 

1   Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth 

3  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

The  Luna  District  Ranger  will  hold  an 
open  house  in  his  office  at  Luna,  New 


Mexico  from  8«)  a.m.  until  5:00  p.m.  on 
Saturday,  March  11. 1989. 

The  analysis  is  expected  to  take  about 
6  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  August.  1989.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by 
November,  1989. 

David  DahL  Forest  Supervisor.  Gila 
National  Forest  is  the  responaible 
official. 

DAHC:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
luly  1. 1989. 

ADOnuecs:  Written  comments  and 
suggestions  concerning  the  analysis 
should  be  sent  to  |erry  Hibbetts,  District 
Ranger,  P.O.  Box  91,  Luna,  New  Mexico 
87824,  by  July  1,1989. 

FOA  FURTHCR  INFOMMA'PON  CONTACT. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Brian  Ferguson  or 
lerry  Hibbetts,  phone  X>5-547-2611. 

Date:  February  6.  1988. 
David  W.DahL 
Forest  Supervisor. 
(FR  Doc.  89-4ffl9  Filed  3-1-88;  MS  ami 

BNJJNO  COM  »410-1«-W 


ARCTIC  RESEARCH  COmilSSION 
Meeting 

Notice  is  hereby  given  that  the  United 
States  Arctic  Research  Commission  will 
hold  its  17th  Meeting  in  Washington. 
DC,  on  28-29  March.  1989.  The  meeting 
will  start  at  9:30  a.m.  in  Hearing  Room  A 
of  the  Interstate  Commerce  Commission 
Building  at  12th  and  Constitution 
Avenue  NW..  Washington.  DC.  Agenda 
items  include:  (1)  Chairman's  Report;  (2) 
Comments  from  the  Interagency  Arctic 
Research  Policy  Committee,  the  Alaska 
Congressional  Delegation,  and  the 
Alaska  Governor's  Office:  (3)  Report  on 
"A  Strategic  Plan  for  Cold  Regions 
Engineenng  Research";  (4)  Status  of  the 
proposed  establishment  of  an 
International  Arctic  Science  Committee; 
(5)  Ethical  principles  for  the  conduct  of 
research;  (6)  Federal  Budget  Process  for 
Funding  Research;  and  (7)  Arctic 
Programs  of  the  National  Oceanic  and 
Atmospheric  Administration,  the 
Department  of  the  Interior,  and  the 
National  Science  Foundation, 


On  29  March  the  Commission  will 
meet  starting  at  9HX)  a.m.  In  Room  6333 
of  the  Interstate  Commerce  Commission 
Building.  Matters  to  be  discussed 
include:  (1)  Approval  of  minutes  of  the 
16th  Meeting;  (2)  Resolution  on  Arctic 
vessels;  (3)  Discussion  of  procedures 
leading  to  environmental  impact 
statements;  and  [4)  Consideration  of 
ARC  Brochure  and  logo. 

Prom  1:30  p.m..  until  3KX)  p.m..  on  29 
March  1989  the  Commission  will  meet  in 
Executive  Session  to  discuss  (1) 
Commission  meeting  procedures  and 
responsibilities  of  Members  and  Staff; 
(2)  Adoption  of  an  ethics  policy;  (3) 
Additions  to  the  Group  of  Advisors;  (4) 
Budget  Request  for  FY  91;  and  (5)  Plans 
for  Future  Meetings. 

Contact  Person  for  More  Information: 
Philip  L  lohnson.  Executive  Director, 
U.S.  Arctic  Research  Commission  (202) 
371-0631. 
PUUp  L  Johnaon. 

Exective  Director,  U.S.  Arctic  Research 

Commission. 

[FR  Doc  89-4783  Filed  3-l-«;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  l>y  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  OMB  for 
expedited  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administratioa. 

Title:  Export  Administration  Focus 
Group  Guide. 

Form  Number  Agency— N/A;  OMB — 
N/A 

Type  of  Request:  New  Collection- 
Expedited  Review  Requested— Within 
10  days  of  OMB's  receipt 

Burden:  120  respondents;  480  reporting 
hours.  Average  Hours  Per  Response — 4 
hours. 

Needs  and  Uses:  The  information  is 
needed  to  conduct  an  evaluative  study 
of  the  delivery  of  export  administration 
services  to  the  public  at  selected 
locations  In  the  U.S.  The  findings  will  be 
shared  by  OMB  and  the  Congress  and 
will  be  used  by  the  Department  as  a 
basis  for  decisions  concerning  the  future 
organization  and  delivery  of  export 
administration  services  outside  of 
Washington.  DC. 

Affected  Public:  Businesses  or  other 
for-profit  Institutions;  small  businesses 
or  organizations. 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary. 


OMB  Desk  Officer:  Francine  Picoult 
395-7340. 

The  information  collection  instrument 
follows:  If  you  need  additional 
Information,  please  call  or  write  DOC 
Clearance  Officer,  Edward  Michals, 
(202)  377-3271.  Department  of 
Commerce,  Room  6622, 14th  and 
Constitution  Avenue.  NW.,  Washingtoa 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building.  Washingtoa  DC  20503. 

Dated  February  24. 1989. 
Edward  MkhaU, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 

Public  reporting  for  this  collection  of 
information  is  estimated  to  average  four 
hours  per  response,  including  the  time 
for  reviewing  Instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  reducing  this  burden,  to 
Office  of  Security  and  Management 
Support  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230  and 
the  Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (0694- 
XXXX).  Washington,  DC  20503. 

Guide  for  Conducting  Focus  Groups 

The  Department  of  Commerce  has 
conti-acted  with  Price  Waterhouse  to 
conduct  an  evaluative  study  of  the 
delivery  of  export  administration 
services  to  the  public  at  selected 
locations  around  the  U.S.  The  purpose  of 
the  study  is  to  (1),  assess  the  quality  and 
quantity  of  services;  (2),  assess  current 
and  projected  demand  for  services;  and 
(3).  make  recommendations  as  to  future 
organization  and  funding  of  ther« 
services. 

To  assist  in  assessing  export 
administration  service  deUvery,  Price 
Waterhouse  is  conducting  a  series  of  ten 
focus  groups  with  exporters  who  have 
received  export  administration 
assistance  from  nine  U.S.  Department  of 
Commerce  District  Offices  and  a 
recently  opened  Bureau  of  Export 
Administration  Office  in  Newport 
Beach,  CA.  Each  focus  group  will  be 
comprised  of  an  average  of  12  exporters 
for  a  total  of  approximately  120 
companies 

This  focus  group  guide  is  designed  to 
facilitate  the  conduct  of  these  focus 
group  sessions  with  exporters  in  the 


nine  study  cities.  The  guide  is  divided 
into  six  major  sections  as  follows: 

•  Company  Background 

•  Quahty  of  Export  Administration 
Services 

•  Demand  for  Ser\'ice8 

•  Other  Issues 

•  Conclusion  and  Summary 

Focus  Group  Guide 

It  is  envisaged  that  free-form 
discussion  will  focus  on  questions  such 
as  those  hsted  in  the  bullet  pomts  under 
each  subject  area: 

/.  Question  1:  Describe  the  Background 
of  Your  Company 

The  purpose  of  this  section  of  the 
focus  group  will  be  to  develop  an 
understanding  of  participants' 
experience  with  local  delivery  of  export 
administration  services.  Issue  areas  to 
be  discussed  may  include  the  following: 

•  Has  your  company  requested  export 
administration  assistance  from  a  District 
Office,  Commerce  Headquarters,  or 
another  organization  (such  as  a  state  or 
local  trade  office)? 

•  If  you  came  to  this  office  to  seek 
advice  on  export  administratiorL  why 
did  you  select  this  office? 

•  Describe  the  types  of  export 
administration  services  that  your 
company  has  used. 

•  Are  you  aware  of  the  range  of 
services  provided  and  how  they  might 
apply  to  your  company? 

//.  Question  Z  Quality  of  Export 
Administration  Services 

During  this  section  of  the  focus  group, 
exporters  will  be  asked  to  comment  on 
the  equality  of  services  provided  ui  their 
city,  illustrative  questions  to  be 
addressed  may  include  the  following: 

•  How  would  you  define  the  term 
"quahty"  with  respect  to  export 
administration  services? 

•  What  are  your  views  on  the  quality 
of  export  administration  services 
provided  by  the  District  Offices? 

•  WTiat  is  your  perception  of  the 
knowledge  and  experience  of  the 
persons  providing  export  administration 
services? 

•  What  strengths  of  weaknesses  do 
you  see  in  the  present  system  for 
deUvery  of  export  administration 
services? 

///.  Question  3:  Demand  for  Sen/ces 

In  this  session,  exporters  will  be 
asked  to  comment  on  futiire  demand  for 
export  administration  services  Issue 
areas  may  Include  the  following 

•  How  often  do  you  anticipate  that 
your  company  will  need  expon 
administration  services  in  the  future? 
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Would  you  uM  the  Dutnct  Offices  for 
these  jervtcoi? 

•  Fiir  your  industry  as  a  whole  what 
will  be  the  future  nee<ia  for  export 
HilministrHtirn  »»Tviceg? 

•  Whrtt  factor*  will  affect  your  needs 
f'.r  future  export  administration 
sorvices? 

IV  Qutrslion  4  Dvlivpry  i<f  Stfn'icva 

Exporters  wdl  be  asked  to  comment 
<in  service  delivery  issues  including 
organization  and  level  i)f  assistance 

F\Hmple»  (if  questujp.s  to  be  addressed 
may  incluiie 

•  Should  \hvjv  be  any  change  m  the 
way  export  administration  services  are 
carrently  pnivided? 

•  What  levfl  of  export  administration 
s.-rvu.es  should  he  available  at  this  local 
h'vel  |i  p  ,  nen»>rn!  advice,  commitnit-nts 
en  clfl.issificatiun.  lici-nse  ai.ceptance)? 

•  Should  there  be  any  chanx'"  in  the 
way  they  are  provided? 

•  What  orxanuational  alternatives 
would  you  suggest  for  service  delivery? 

I'  Qut'stion  5  0:hi'r  Issiu's 

PfirtK  ipants  will  be  asked  to  comment 
ii')()ut  the  focus  group  session  and  about 
t'f"  pr'ipct  Kxiimples  of  (juestions  to  be 
II  .k'-il  -Mrty  include 

•  I'll  V'U  have  any  ^eiuTfil  comments 
t.'(  lit  this  fo(.us  group  session  or  about 

I    IS  r  S  DOC/Pnce  Waterhouse 

p!0|e(  ! ' 

•  What  advice  or  siiggeslions  do  you 
have  that  will  help  meet  the  pni|et:t 
chjei  tives? 

\  .'  (^onc/usmn  and  Summary 

In  this  final  part  of  the  session,  the 
focus  i<roup  leatier  will  summarize  the 
tentative  findings  and  coni  lusions  of  the 
focus  group  as  well  as  discuss  findings 
of  other  ses8.,ms  The  focus  group  leader 
will  also  descnl)e  the  next  steps  to  be 
conducted  through  completion  of  the 
[  rt))e(  t  in  mid   June  198H 
|fK  U<w    ftU'rtS  Filed  i-l-«W^,  8  45  anij 
mu.ma  coot  ut»-tn-m 


International  Trid*  Administration 

[A- 122-047 1 

El«ni«ntal  Sulphur  Fro«n  Canada; 
Prallmlnary  Raaulta  of  Antidumping 
Duty  Administrativa  R«v4«w,  Tantatlv* 
Datarmlnatlon  To  Ravoka  In  Part,  and 
Intant  To  Ravoka  In  Part 

AOKMCV-.  International  Trade 
Administration /Import  Administration. 
Comnifrce 

ACTION:  N'oln  e  of  preliminary  results  of 
antiJu.'iipmg  .i.ity  administrative  review. 


tentative  determination  to  revoke  in 
part,  and  intent  to  revoke  in  the  part. 

SUMMAKy:  In  response  to  requestk  by  the 
petitioner  and  eleven  respondents,  the 
Department  of  Ckimmerca  has  conducted 
an  administrative  review  of  the 
antidumping  finding  or  elemental 
sulphur  from  Canada.  The  review  cover« 
\2  producers  and/or  exporters  of  this 
merchandise  and  generally  the  period 
December  1. 1986  through  November  30, 
1987  The  review  indicates  the  existence 
of  dumping  margins  for  certain  firms 
d  inng  the  period. 

As  a  result  of  the  review,  the 
Department  has  tentatively  determined 
to  revoke  in  part  the  antidumping 
fndmg  with  respect  to  B.P  Oil. 
Cornwall  Chemicals.  Home  Oil.  and 
Suncor,  and  intends  to  revoke  the 
finding  with  respect  to  Cities  Service. 
Imperial  Oil.  PetroGass  {Processing.  Ltd.. 
and  Texaco  Canada. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results, 
tentative  determination  to  revoke  in 
part,  and  intent  to  revoke  in  part. 
■Fncnvi  DATC:  March  2,  1989. 
FOM  pufrrxcn  mpommatkm  contact: 
I  i»pph  A.  Fargo  or  Laune  A.  Lucksinger. 
Office  of  Antidumping  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone  (202)  377-^55. 
tUPPlfMCITTAirr  MFOmtAT  osc 

Background 

On  Apn!  28.  1988.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Fedaral  Rej{Uter  (53  FR 
1S257I  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  elemental 
sulphur  from  Canada  (38  FR  35655, 
Deceml)er  17.  1973).  The  petitioner  and 
eleven  resp<itidents  requested  in 
accordance  with  |  353.53a(a)  of  the 
Commerce  Regulations  that  we  conduct 
an  administrative  review.  We  published 
a  notice  of  mitiation  on  [anuary  27,  1968 
(53  FR  2262]  T>ie  Department  has  now 
conducted  that  administrative  review  m 
accordance  with  section  751  of  the  Tanff 
Act  of  1930  ("the  Tanff  Act"). 

Scopm  of  Raviaw 

The  United  Slates  has  developed  a 
system  of  tariff  classification  based  on 
th.e  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 
l')89.  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(  "HTS")  as  provided  for  in  section  1201 
et  seq  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 


according  to  the  appopriate  IfTS  item 
numberts). 

Imports  covered  by  the  review  are 
shipments  of  elemental  sulphur  from 
Canada.  During  the  review  period  such 
merchandise  was  classifiable  under  item 
415.4500  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  This 
merchandise  is  currently  classificable 
under  HTS  item  2503.10.00.  The  HTS 
Item  number  is  provided  for 
convenience  and  Customs  purposes.  The 
wntten  description  remains  dispositive. 
The  review  covers  12  producers  and/or 
exporters  of  Canadian  elemental 
sulphur  to  the  United  States  and 
generally  the  period  December  1, 1986 
through  November  30, 1987. 

Unitad  SUtaa  Ptica 

In  calculating  United  States  price  the 
Department  used  purchase  price  or 
exporter's  sales  price  ("ESP'),  both  as 
defined  in  section  772  of  the  Tariff  Act, 
as  appropriate.  Purchase  price  was 
based  on  the  f  o  b.  or  delivered  price  to 
unrelated  purchasers  in  the  United 
States  ESP  was  based  on  the  packed, 
delivered  price  to  the  first  unrelated 
purchaser  in  the  United  Stales.  We 
made  adjustments,  where  applicable,  for 
foreign  and  U.S.  inland  freight, 
brokerage  and  handling  charges,  and  in 
ESP  calculations,  the  U.S.  subsidiary's 
selling  expenses.  No  other  adjustments 
were  claimed  or  allowed. 


Foreign  Market  Valua 

In  calculating  foreign  market  value  the 
Department  used  home  market  price  and 
third  country  price,  as  defined  in  section 
773  of  the  Tanff  Act.  Where  there  were 
no  home  market  sales  we  used  sales  in  a 
third  country.  Home  market  and  third 
country  prices  were  based  on  f  o.b. 
pnces  or  delivered  prices  to  unrelated 
purchasers  in  the  applicable  market.  We 
made  adjustments,  where  applicable,  for 
tank  car  expenses,  inland  freight, 
forming,  handling  charges,  and 
differences  in  credit  expenses.  No  other 
adjustments  were  claimed  or  allowed. 

PraUminary  Rasulta  of  tba  Review, 
Taotativa  OatarmiDatian  to  Revoke  in 
Part,  and  Intant  to  Revoka  In  Part 

Timshel  failed  to  respond  to  the 
Department's  antidumping 
questionnaire,  and  we  used  the  best 
information  otherwise  available  for 
purposes  of  assessment  and  cash 
deposit  of  estimated  antidumping  duties 
for  the  firm.  The  best  information 
otherwise  available  was  Timshel's  most 
recent  rate. 

As  a  result  of  our  review,  we 
prcliminanly  determine  that  the 
following  margins  exist; 


Manufactursr/Ej^xxter 


BPRMoixcaaCwwda. 

Brna  Rm(x«cm. 

0«M  SarMOM  01  A  Qas— 

Comwm  GhanKais 

Noma  Ol 


Imparlal  01 

Intarfladac- _ 

PMoCanada  Raaotataaa. 

PntiriPiaaa  Prooaaang . 

Sonoor 

Taxaeo  Canada 

Timahal 


No  iTMpments  A*ing  tha  parxxt  margins  from  last  nmmm  In  aitiich  thare  mm*  aHywants. 


Penod  ol  Heinem 


12/01 /8&-11/30/B7 
12/01/86-11/30/87 
12/01 /8*-07/30/e7 
12/01/86-11/30/87 
12/01/86-11/30/87 
12/01/86-07/06/87 
12/01/86-11/30/87 
12/01/96-11/30/87 
12/01 /86-06/1S/86 
12/01/86-11/30/87 
12/01/86-07/06/87 
12/01/86-1 1/»/87 


(Perwntl 


■S.56 

0 
'0 
■3.64 

0 

0 

0 

0 
•0 
«0 

0 
28.90 


Parties  to  the  proceeding  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  pubhcation  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  pubhcation. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Furthermore,  as  provided  for  by 
section  751[8)(1)  of  the  Tariff  Act,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  these  firms.  For  any 
shipments  of  this  merchandise  produced 
or  exported  by  the  remaining  known 
producers  and/or  exporters  not  covered 
in  this  review,  the  cash  deposit  will 
continue  to  be  at  the  rate  published  in 
the  final  results  of  the  last 
administrative  review  for  these  firms  (53 
FR  15257,  April  28,  1988). 

For  any  future  entries  of  this 
merchandise  from  a  new  producer  and/ 
or  exporter,  not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  November  30, 
1987  and  who  is  unrelated  to  the 
reviewed  firms  or  any  previously 
reviewed  firm,  no  cash  deposit  shall  be 
required.  These  deposit  requirements 


are  effective  for  all  shipments  of 
Canadian  elemental  sulphur  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
pubhcation  of  the  final  results  of  this 
administrative  review. 

Although  a  review  was  requested  for 
Koch  Sulphur  Products  Company  and 
we  included  it  in  our  notice  of  initiation, 
we  have  determined  that  it  is  an 
importer  of  elemental  sulphur  from 
Canada.  We  conduct  administrative 
reviews  of  exporters  and  producers  as 
provided  in  S  353.53a  of  the  Commerce 
Regulations.  Therefore,  we  are  not 
proceeding  with  an  administrative 
review  of  Koch  and  will  instruct  the 
Customs  Service  to  bquidate  entries  by 
Koch  at  the  rates  applicable  to  its 
supphers. 

On  June  19, 1987,  we  tentatively 
determined  to  revoke  in  part  the 
antidumping  finding  on  elemental 
sulphur  from  Canada  for  PetroGass  (53 
FR  23327).  On  July  9, 1987,  we 
tentatively  determined  to  revoke  in  part 
the  antidumping  finding  on  elemental 
sulphur  from  Canada  for  Cities  Senices, 
Imperial,  and  Texaco  Canada  (53  FR 
25895).  PetixiCass  and  Cities  Services 
made  no  shipments  of  the  subject 
merchandise  to  the  United  States  for 
four  years.  Imperial  and  Texaco  Canada 
made  sales  of  the  imported  merchandise 
at  not  less  than  fair  value  for  two  years. 
As  provided  for  in  5353.54(e)  of  our 
regulations,  these  four  firms  agreed  in 
wrriting  to  an  immediate  suspension  of 
hquidation  and  reinstatement  of  the 
antidumping  fmding  imder 
circumstances  specified  in  the 
agreements.  Therefore,  if  this  partial 
revocation  is  made  final,  it  will  apply  to 
all  unhquidated  entries  of  this 
mer'jhandise  manufactured  and 
exported  by  these  four  companies,  and 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  our  tentative 
determinations  to  revoke  with  respect  to 
these  firms 


B.P..  Cornwall  Chemicals.  Home  Oil. 
and  Suncor  requested  partial  revocation 
of  the  antidumping  finding  on  elemental 
sulphur  from  Canada.  B.P..  Cornwall 
Chemicals,  and  Suncor  made  no 
shipments  of  the  subject  merchandise  to 
the  United  States  for  four  years.  Home 
Oil  made  sales  of  the  imported 
merchandise  at  not  less  than  fair  value 
for  two  years.  These  four  compames 
agreed  in  writing  to  an  immediate 
suspension  of  hquidation  and 
reinstatement  of  the  antidumping  finding 
under  circumstances  specified  in  the 
agreements.  Therefore,  we  tentatively 
determine  to  revoke  in  part  the 
antidumping  finding  on  elemental 
sulphur  from  Canada  with  respect  to 
these  four  companies.  If  this  tentative 
determination  to  revoke  is  made  final,  it 
will  apply  to  all  unliquidated  entries  of 
the  subject  merchandise  manufactured 
and  exported  by  B.P.,  Cornwall 
Chemicals,  Home  Oil,  and  Suncor.  and 
entered  to  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
pubhcation  of  this  notice. 

This  administrative  review,  tentative 
determination  to  revoke  in  part,  intent  to 
revoke  in  part,  and  notice  are  in 
accordance  with  §51  {8)fl)  and  (c)  of  the 
Tariff  Act  (19U.S.C.  1675  (8)(1),  (cj)  and 
5  S  353.53a  and  353.54  fo  the  Commerce 
Regulations  (19  CFR  353.53a  and  353.54). 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

Date;  February  23. 1989. 
(FR  Doc.  89-4789  Filed  3-1-89;  8:45  am] 
BtUJNG  COM  SSIfr-OS-M 


[A-484-801] 

Hnai  Determination  of  Saies  at  Less 
Than  Fair  Value;  Electro»yt»c 
Manganese  Dioxide  From  Greece 

aqency:  International  Trade 
Administration.  Import  Administration, 
Commerce. 
action:  Notice. 
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r.  We  have  determined  that 
electrolytic  manj|«ne»e  dioxide  from 
Greece  la  being,  or  if  likely  to  be.  sold  in 
the  United  St«te«  at  leas  than  fair  value 
We  alao  determine  that  critical 
clrcumalancef  do  not  emat  with  rfspecl 
to  importa  of  electr«lytic  manganese 
dioxide  from  Cireece  The  L!  S 
International  Trade  Commiaaion  (FTC) 
will  determine,  withm  45  daya  of  the 
publication  of  thia  notice,  whether  these 
importa  are  materially  miuring.  or  are 
threatening  material  injury  to,  a  United 
Slatea  induatry 

1  OAT¥:  March  2.  1989 
tromtATtomcoMrkcrr. 

Anne  D'Alauro  (202)  377-1130  or  Holly 
Kuga  (202)  377-4733.  Office  of 
Antidumping  Compliance,  Impair! 
Administration.  International  Trade 
Adminiatration,  U  S.  Department  of 
Commerce.  14lh  Street  and  Conatitution 
Avenue.  NW  .  Waahington.  DC  202:50 
•U^M^MOTTANY 


Fbuil  Dvtarminatioa 

We  have  determined  that  electrolytic 
manganes«  dioxide  ("KMD")  from 
(;rfe<.e  la  being,  or  la  likely  to  be.  aold  in 
the  United  Statea  at  leaa  than  fair  value 
aa  provided  in  auction  735(al  of  the 
Tariff  Act  of  1B30.  aa  amended  (19 
U  S  C   lB73<i(al)  (the  Act  ')  The 
weighted  average  margin  of  aalea  at  leaa 
than  fair  value  la  shown  In  the 
"Suspenaion  of  luquulalion  '  a«'<  turn  of 
thia  notice 

Cam  tUstory 

(>n  Novemf>er  14.  1988,  we  made  an 
affirmative  preliminary  determinatuin 
(SJ  FR  457«3)  The  following  eventa  have 
occurred  aince  the  publication  of  that 
notice 

(>n  November  31.  ItfSft.  Toatih  H.-Uas 
requested  thai  we  postpone  making  our 
final  determination  for  ■  penod  of  thirty 
days  pursuant  to  a«Htion  735(a)(2)(A)  of 
the  Act   C>n  Deceml)«r  20.  1988.  we 
lasued  a  notice  poatp<jning  the  Final 
determination  until  February  22,  IHHB  (5J 
FW  51128) 

Both  the  coat  of  prtxiuction  and  aalea 
queationnaire  reaponaes  from  Toaoh 
Hellaa  were  verified  in  Greece  between 
November  28.  and  December  2.  1968. 

On  lanuary  23,  1988.  the  Department 
held  a  public  heanng  Petitioners  and 
reapondent  alao  submitted  comments  for 
the  r«cord  in  prehearing  bnefa  on 
{anuary  17.  1989.  and  in  poatheanng 
brief  a  on  February  2,  1989. 

Scop*  of  th*  lnv««hg«tlon 

The  United  Statea  haa  developed  a 
ayatem  of  tariff  claaaification  baa^d  on 
the  international  harmoniied  aystem  of 
cuatuma  nomenclature  On  January  1. 


1988,  the  U  S  tariff  schedules  were  fully 
converted  from  the  tariff  Schedules  of 
the  United  Statea  Annotated  (  TSUSA") 
to  the  Harmonired  Tariff  Schedule 
CUTS'),  aa  provided  for  in  aection 
12101  et  teq  of  the  Chnnibuj  Trade  and 
Competitiveneaa  Act  of  1988.  All 
merchandiae  entered,  or  withdrawn 
from  warehouae.  for  conaumption  on  or 
after  that  date  is  now  claaaified  solely 
according  to  the  appropnate  HTS 
numbffr  Aa  with  the  TSUSA  numbers, 
the  HTS  numbera  are  provided  for 
convenience  and  customs  purposes.  The 
written  product  description  remains 
diaposltive 

The  product  covered  by  thia 
investigation  la  electrolytic  manganese 
dioxide  from  Greece  During  the 
inveatigation  period,  such  merchandise 
was  claasifiable  under  item  419.4420  of 
the  TSUSA.  Thia  merchandise  la 
currently  claaaifiable  under  HTS  item 
number  2820  10. 0000 

EMD  la  manganeae  dioxide  (MnOi) 
that  has  been  refined  in  an  electrolysis 
process  The  subject  merchandise  is  an 
intermediate  product  used  in  the 
prtxiuctlon  of  dry  cell  batteries  EMD  is 
sold  in  three  physical  forma,  powder, 
chip  or  plate,  and  two  gradea.  alkaline 
and  line  chloride  FIMD  in  all  three 
forma  and  both  grades  is  included  in  the 
scope  of  the  investigHimn 

Fair  ValiM  Comparisoaa 

To  determine  whether  sales  of  EMD  in 
the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  pnce  to  the  foreign  market  value 
aa  apecified  below  We  made 
companaona  on  all  sales  of  the  product 
during  the  period  of  inventigation 
December  1,  1987  through  May  31,  1988. 


United  Statea  Price 

Aa  provided  in  section  772  of  the  Act, 
we  uaed  the  purchase  pnce  of  the 
subject  merciiandise  to  represent  the 
L'nited  Statea  price  for  the  sales  by 
Toaoh  Hellas  to  unrelated  customers  in 
the  United  States,  all  of  which  were 
made  throu^  a  related  trading 
company  We  uaed  purchase  pnce  as 
the  basis  for  determining  United  States 
pnce  since  the  following  criteria  were 
met;  (1)  The  merchandise  was  sold  to 
unrelated  purchasers  in  the  US.  pnor  to 
importation,  (2)  the  merchandise  in 
question  was  shipped  directly  from  the 
manufacturer  to  the  unrelated  buyer, 
without  being  introduced  into  the 
inventory  of  the  related  selling  agent:  (3) 
this  was  the  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved;  (4)  the 
related  selling  agent  acted  only  as  a 
proceaaor  of  salea  related 


documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 

Purchase  price  was  baaed  on  the  C.l.F 
and  F  O.B.  (foreign  port)  price  to 
unrelated  purchasers  in  the  United 
States.  Where  applicable,  we  made 
deductions  for  foreign  inland  freight  and 
inaurance.  brokerage  and  handling, 
ocean  freight,  marine  insurance,  export 
licensing  fees.  U.S.  inland  freight,  as 
well  as  additions  for  import  duties, 
import  taxes  and  value-added  taxes  not 
collected  on  exports  of  the  merchandise. 

ForeisD  Market  VsHm 

In  accordance  with  aection  773(a)  of 
the  Act  we  determined  that  there  were 
sufficient  home  market  sales  of  such  or 
similar  merchandise  by  Tosoh  Hellas  to 
form  the  baaia  for  foreign  market  value. 
For  this  reason,  we  have  not  applied  the 
special  rule  for  certain  multinational 
corporations  contained  in  section  773(d) 
of  the  Act  as  requested  by  petitioners 
(see  Petitioners'  comment  2  and  the 
Department's  response).  Petitioners 
alleged  that  home  market  salea  were 
made  at  lesa  than  the  cost  of  production. 
We  compared  the  home  market  prices 
exclusive  of  value-added  tax  to  the  cost 
of  production,  which  included  materials, 
fabncation  costs,  and  selling,  general, 
and  administration  expenses.  Because 
all  sales  were  found  to  be  made  at  or 
above  the  coat  of  production,  the 
Department  used  all  home  market  sales 
in  Its  fair  value  companson. 

Home  market  price  was  based  on  the 
delivered  and  "free  on  truck  "  price  to 
unrelated  purchasers  m  the  home 
market.  We  deducted  inland  freight  and 
home  market  packing,  and  added  U.S. 
packing.  We  made  a  circumstance  of 
sale  adjustment  for  differences  in  credit 
and  value-added  taxes  between  the  two 
markets. 


Currency  Conversions 

We  used  the  exchange  rate  described 
in  i  353  56(a)(1)  of  our  regulations.  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank 

Negative  Determination  of  Critical 
Circumstances 

Petitioners  alleged  that  imports  of 
EMD  from  Greece  present  "critical 
circumstances."  Section  735(a)(3)  of  the 
Act  provides  that  critical  circumstances 
exist  if  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

( A](i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 


(ii)  The  person  by  whom,  or  for  whose 
account  the  merchandise  was  imported 
knew  or  should  have  knowrn  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  merchandise  which  is  the  subject 
of  the  Investigation  over  a  relatively 
short  period. 

Pursuant  to  section  735(a)(3)(B).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

For  purposes  of  this  finding,  we  based 
our  analysis  on  .;ie  verified  shipment 
data  of  the  Greek  respondent  for  equal 
periods  immediately  preceding  and 
follo*ving  the  filing  of  the  petition  until 
the  month  of  our  preliminary 
determination.  Using  this  data,  we  find 
that  there  haa  been  a  slight  decrease  in 
imports  of  EMD  following  the  initiation 
of  this  investigatioa.  Since  we  do  not 
find  that  there  have  been  massive 
imports,  we  need  not  consider  whether 
there  is  a  history  of  dumping  or  whether 
importers  of  this  product  knew,  or 
should  have  knowH.  that  it  was  being 
aold  at  less  than  fair  value.  Therefore, 
we  determine  that  critical  circumstances 
do  not  exist  with  respect  to  imports  of 
EMD  from  Greece.  We  have  nobfied  the 
ITC  of  this  determination. 

Verification 

As  provided  in  section  776(b)  of  the 
Act  we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigation.  We  used  standard 
verification  procedures.  Including 
examination  of  relevant  accountiiig 
records  and  original  source  documents 
provided  by  respondents. 

PetitioDers'  Commaats 

Comment  1.  Because  home  market 
sales  of  alkaline  EMD  are  identical  to 
U.S.  sales  of  alkaline  grade  EMD  and 
home  market  sales  of  zinc  chloride 
grade  EMD  are  identical  to  U.S.  sales  of 
zinc  chloride  grade  EMD.  the  petitioners 
contend  that  alkaline  and  zinc  chloride 
grades  of  EMD  constitute  two  separate 
"such  or  similar"  categories  of  EMD. 
Petitioners  state  that  this  conclusion  is 
mandated  by  law  since  the  definition  of 
"such  or  similar  merchandise"  under 
section  771(16)  specifically  means 
"merchandise  in  the  first  of  the 
following  categories,"  i.e.,  "merchandise 
which  is  identical  in  physical 
characteristics."  Following  this 
reasoning,  since  the  home  market  sales 
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of  alkaline  grade  EMD  by  Tosoh  Hellas 
are,  when  viewed  alone,  not  viable  (and 
the  home  market  "such  or  similar" 
category  of  identical  merchandise  to 
which  we  are  limited  has  been 
exhausted),  petitioner  further  argues 
that  the  Department  is  precluded  from 
using  home  market  sales  of  zinc  chloride 
grade  EMD  as  the  basis  of  comparison 
with  U.S.  alkaline  sales.  Therefore, 
foreign  market  value  for  alkaline  grade 
EMD  should  be  based  on  the  home 
market  selling  price  of  the  related 
Japanese  producer  according  to  the 
multinational  provision. 

Department  'a  Position.  We  disagree. 
When  analyzing  the  viability  of  a 
foreign  market  the  Department  must 
determine  whether  adequate  sales  of 
comparable  mercdiandise  exist  The 
Department  examines  a  category  of 
merchandise  composed  of  both  such  and 
similar  merchandise  in  accordance  wnth 
section  773(a)(1)  because  this  category 
represents  those  sales  which  can  ser\'e 
as  a  basis  for  comparison.  When  testing 
market  \iability,  section  771(16)  of  the 
Act  does  not  preclude  lu  from  using  a 
category  containing  both  such  and 
similar  merchandise. 

In  this  case,  the  Department 
determined  that  alkaline  and  zinc 
chloride  EMD  are  comparable  or 
"similar"  merchandise.  Information  on 
the  record  clearly  supports  this 
conclusion  since  the  two  types  of  EMD 
are  produced  in  the  same  production 
process  and  differ  only  in  their  final 
finishing.  This  finishing  merely 
establishes  the  grind  and  the  pH  to 
which  the  EMD  is  neutralized. 
Additionally,  there  is  minimal,  if  any, 
cost  difference  attributed  to  this 
finishing  step,  and  these  two  grades  are 
equal  in  commercial  value.  Both  grades 
of  EMD  are  used  in  the  production  of 
dry  cell  batteries.  Accordingly, 
respondent's  combined  home  market 
sales  of  alkaline  and  zinc  chloride  grade 
EMD  are  adequate  as  a  basis  of 
comparison  since  these  sales  exceed 
five  percent  of  sales  of  that  merchandise 
to  third  countries. 

Comment  2.  Petitioners  argue  that  the 
multinational  provision  applies  in  this 
investigation  and  requires  foreign 
market  value  to  be  determined  on  the 
basis  of  EMD  sales  in  Japanese  home 
market  of  Tosoh  Hellas'  parent  Section 
773(d)  of  the  Tariff  Act  provides  that  the 
special  rule  is  applicable  whenever 

(1)  Merchandise  exported  to  the 
United  States  is  being  produced  in 
facilities  which  are  owned  or  controlled, 
directly,  or  indirectly,  by  a  person,  firm 
or  corporation  which  also  owns  or 
controls,  directly  or  indirectly,  other 
facilities  for  the  production  of  such  or 


similar  merchandise  which  are  located 
in  another  country  or  countries: 

(2)  The  sales  of  such  or  similar 
merchandise  by  the  company  concerned 
in  the  home  market  of  the  exporting 
country  are  nonexistent  or  inadequate 
as  a  basis  for  comparison  with  sales  of 
the  merchandise  to  the  United  States: 
and 

(3)  The  foreign  market  value  of  such 
or  similar  merchandise  produced  in  one 
or  more  of  the  faciUties  outside  the 
country  of  exportation  is  higher  than  the 
foreign  market  value  of  such  or  similar 
merchandise  produced  in  the  facihbes 
located  in  the  coimtry  of  exportation  (19 
U.S.C.  section  1677b(d)). 

Petitioners  maintain  that  all  of  the 
above  criteria  are  satisfied  in  this  case. 
Regarding  the  second  point  they  state 
that  in  determining  home  market 
viability,  the  Department  erroneously 
applied  the  five  percent  standard 
specified  in  {  353,4.  However.  |  353.4  is 
not  apphcable  to  a  determination  of 
home  market  sales  adequacy  for  the 
purpose  of  application  of  the 
multinational  rule,  which  is  governed  by 
S  353.9  of  the  regulations. 

Department's  Position.  The 
Department  agrees  wiA  the  petitioners 
that  the  first  criterion  of  the 
multinational  rule  apphes  in  this  case 
since  the  Greek  respondent  Tosoh 
Hellas,  is  owned  by  a  firm  with 
additional  facilities  in  Japan  to 
manufacture  EMD.  As  for  the  second 
criterion,  however,  the  Department 
disagrees  with  the  petitioners' 
conclusions  as  to  the  viability  of  the 
Greek  home  market  As  explained 
above,  the  Department  has  determined 
that  alkaline  and  zinc  chloride  EMD 
comprise  one  "such  or  similar"  category 
of  merchandise.  Sales  of  this 
merchandise  in  the  home  market  are 
well  above  the  five  percent  standard  for 
the  home  market  viability  test 
established  in  S  353.4  of  our  regulations. 
Therefore,  we  determine  that  the  special 
rule  for  multinational  corporations 
contained  in  section  773(d)  of  the  Act 
does  not  apply  in  this  investigation. 

The  Department  is  not  precluded  from 
using  the  five  percent  standard  when 
applying  the  multinational  rule  as 
petitioners  contend.  In  our  recent 
preliminary  determination  concerning 
Ball  Bearings  and  Parts  Thereof  From 
Thailand,  53  FR  45334  (1988),  the 
Department  determined  that  the  special 
rule  for  multinational  corporations  did 
not  apply  M^ere  the  home  market  m 
Thailand  was  viable  based  on  the 
criteria  set  forth  in  19  CFR  3S3.4.  In 
applying  the  multinational  rule,  section 
773(d)(2)  of  the  Act  requires  that  sales  in 
the  home  market  be  inadequate  as  a 
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basis  for  comp«ri«<»n  The  Dfpartment 
hat  only  one  viability  tp»t  fur 
delerminmjj  the  adec)u«i:y  of  a  humi* 
mariet.  the  five  percent  itrtndurd  as  »»•! 
out  in  I  3*3  4  of  the  Departmenl's 
Tfyulrttions.  whjch  it  has  routinely 
applied  when  judKinH  home  market 
viability 

While  !he  lanxuane  of  |  353  4  states, 
in  part,  that  this  section  is  to  b«  applied 
to  situations  "other  than  that  provided 
for  in  I  3M  9,"  this  lanj^uajje  does  not 
affect  the  application  of  the  five  pertent 
test,  but  rather  governs  the  choice  of  the 
appropnate  rnarkel  for  determining  ^■MV 
where  tales  in  the  country  of 
exportation  are  deemed  inadequate 
Section  353  4  should  be  read  In  a 
manner  that  applies  the  five  percent 
benchmark  to  situations  where  there  is  a 
question  concerning  home  market 
viability  such  as  where  the 
multinational  corporations  provision 
might  be  applicable  However,  unless 
the  five  percent  test  of  |  353  4  indicates 
there  is  no  viable  home  market,  the 
requirements  of  the  multinational 
corporationt  provision  have  not  been 
met 

Comment  3.  If  the  Dapartment  bases 
foreign  market  value  on  home  market 
tales  in  Greece,  it  should  continue  to 
compare  the  export  prices  of  alkaline 
EMD  and  unc  chloride  EMD  told  to  the 
United  States  with,  respectively,  the 
prices  of  home  market  sales  of  the  same 
grade  of  KMB 

Drportmt'nt  »  Position  We  agree.  The 
Department  selects  that  merchandise 
which  It  most  appnipnate  for  specific 
pnce  comparisons  in  accordance  with 
section  77l(lfl)  of  the  Act.  The 
Department  followed  its  standard 
methodology  m  ihlt  Investigation  by 
firtl  matching  identical  merchandise 
sold  in  both  markets  Specifically,  the 
Department  matched  EMD  of  the  tame 
grade  (alkaline  or  nnc  chloride  grade) 
when  both  were  told  in  the  I!  S  and 
home  markett 

Comment  4  Petitioners  advocate  that 
the  respondent's  G»A.  indirect  selling 
expenses,  and  financing  expenses  be 
allocated  over  the  reported  volume  "f 
sales  during  the  pemxl  of  investigation 

[)eportment't  Piisition  We  see  no 
reason  to  change  the  respondents 
allocation  methodology  The  petitioners 
■  re  advfKating  the  allocation  of  period 
expenses  on  the  basis  of    talet"  as 
defined  by  the  Department's  date  of  sale 
methodology,  which  is  used  for  properly 
determining  those  sales  subject  to  the 
liwesfigatton  On  its  own  books  and 
records,  a  finished  good  usually  is 
n-flected  as  sold  when  it  is  shipped  to 
fill  a  customers  order  Since.  In  this 
case,  the  allocation  by  shipment  volume 
during  the  P()I  did  not  prove  distortive. 


we  have  accepted  the  respondent's 
alUx:ation 

Comments  Petitioner*  fault  the 
treatment  of  mang-jnese  oxide  ("MnO'l 
in  the  calculation  of  the  cost  of 
production  (  "COP")  Because  of  the 
small  volume  and  low  value  of  MnO 
sales  during  the  period  as  well  as  the 
fact  that  It  IS  produced  in  the  same 
process  but  only  incidentally  to  the 
production  of  EMD,  petitioners  argue 
.MnO  IS  properly  treated  as  a  by-product 
of  EMD  production  Therefore, 
manufacturing  costs  should  not  be 
allocated  to  MnO.  but  rather  the 
revenue  received  from  the  sale  of  MnO 
should  be  u«ed  to  offiet  total  production 
cost!  during  the  penod. 

Departrnent'i  Position.  The 
Department  does  not  agree  that  MnO 
should  be  treated  as  a  by  product  in  the 
production  of  EMD  By-products  are 
basically  waste  products  from  the 
production  of  the  primary  product  and 
possess  only  a  residual  value.  The 
manufacture  of  MnO  is  the  fir»t  step  in 
the  production  process  of  EMD 
Manganese  ore  it  converted  m  thit 
single,  distinct  production  process  which 
yields  only  one  product,  MnO.  EMD  is 
not  produced  at  this  stage  MnO 
generally  continues  on  in  the  production 
process  to  be  further  transformed  into 
EMD  Therefore,  all  costt  incurred  in  the 
production  process  of  converting 
manganese  ore  into  MnO  should 
appropnately  be  allocated  to  the  MnO 
produced  by  this  initial  process. 

Comment  ft  Inventory  carrying  costs 
should  be  inputed  for  Tosoh  Greece's 
Inventonet  of  manganese  ore.  anodes, 
and  finished  goods  inventories. 

Department  I  Position  When  we 
calculate  COP  pursuant  to  section  773(b) 
of  the  Act.  the  Department  is  only 
interested  m  determining  the  actual 
cost!  Incurred  to  produce  the 
merchandise  under  investigation.  The 
Department  it  not  concerned  with 
imputations  necessary  for  determining 
differencei  in  selling  expentes  between 
markets  and.  for  this  reason,  does  not 
impute  costs  in  the  calculation  of  cost  of 
production.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
All  Terrain  Vehicles  from  Japan.  54  FR 
4864  (1980).  Since  the  respondent 
included  imputed  credit  expenses  for 
home  market  sales  in  Its  calculation  of 
COP,  we  have  deleted  this  imputed 
credit  expense  from  the  COP  used  in  our 
final  determination 

Comment  7  Petitioners  argue  that  the 
COP  should  be  adjusted  to  compensate 
for  certain  practices  that  cannot  be 
continued  on  a  sustained  basis  In 
particular,  petitioners  question  whether 
the  reported  level  of  maintenance  can 
continue  to  meet  the  requirements  of  a 


plant  when  operating  at  high  production 
capacity 

Department's  PosiUon.  We  based  our 
COP  on  the  verified  actual  costs 
incurred  by  the  respondent  during  the 
period  of  inveitigation.  Since  the 
respondent's  accounting  practice 
follows  generally  accepted  accounting 
pnnciples.  which  appropriately  refiect 
the  company's  accounting  methods  used 
in  the  ordinary  course  of  business  and 
which  the  Department  did  not  find  to  be 
distortive,  the  Department  has  based  its 
COP  on  those  costs 

Comments.  Petitioners  argue  that  the 
Department  hat  made  an  improper 
adjustment  with  respect  to  the  Greek 
value-added  tax  ("VAT').  The 
petitioners  state  that  the  Department 
has  added  an  amount  for  VAT  to  the 
US  selling  pnce  while  also  adjusting 
FMV  by  the  absolute  difference  between 
the  Greek  VAT  on  home  market  sales 
and  the  VAT  added  to  United  States 
sales  Petitioners  contend  that  the 
adjustment  the  Department  made  on  the 
foreign  market  side  is  not  authorized  as 
an  adjustment  for  "other  differences  in 
circumstances  of  sale"  (19  U.S.C.  section 
1677b(a)(4)(B)).  Moreover,  the 
petitioners  cite  Zenith  Electronics  Corp. 
V.  United  States.  633  F.  Supp.  1382 
(1986),  as  evidence  that  the  Court  of 
International  Trade  has  specifically 
rejected  this  "circumstances  of  sale" 
approach  to  the  treatment  of  VAT. 

Department's  PosiUon.  The  ruling  of 
the  Court  of  International  Trade  in 
Zenith,  now  on  appeal,  does  not  bar 
Commerce  from  making  a  circumstance 
of  sale  adjustment  for  the  differences  in 
VAT  between  markets.  In  practice,  the 
Department  has  routinely  recognized 
that  differences  in  the  tax  burden  on 
home  mafket  and  exported  merchandise 
are  priJperly  accounted  for  by  making 
circumstances  of  sale  adjustments  for 
these  differences.  See  Television 
Receivers.  Monochrome  and  Color,  from 
Japan.  53  FR  4050,  4051  (1988):  Color 
Television  Receivers  from  Korea,  53  FR 
24975,  25976  (1988). 

Comment  9.  Petitioners  argue  that 
home  market  sales  at  less  than  the  cost 
of  production  should  be  excluded  from 
the  determination  of  foreign  market 
value 

Department's  Position  The 
Department  found  no  home  market  sales 
to  be  below  the  cost  of  production. 

Comment  10  Petitioners  contend  the 
Department  has  incorrectly  treated  a 
royalty  payment  made  by  the 
respondent  as  a  direct  selling  expense 
rather  than  as  a  manufacturing  expense 
Since  the  royalty  expense  is  related  to 
certain  technical  production  rights  being 


provided,  the  expense  is  more  properly 
recognized  as  a  cost  of  manufacturing. 

Department's  Position.  Having 
examined  the  agreement  governing  the 
respondent's  royalty  payment,  we  agree 
with  the  petitioners  and  have 
disallowed  this  adjustment  as  a  direct 
selling  expense  in  our  final 
determination.  We  have  treated  it 
instead  as  a  cost  of  manufacturing. 

Comment  11.  The  petitioners  question 
the  accuracy  of  the  export  license  fee 
reported  per  transaction  since  this 
amount  does  not  correlate  with  the  total 
fee  divided  by  the  quantities  sold. 
Department's  PosiUon.  The  total 
amount  reported  for  each  export  license 
fee  was  verified  as  was  the  per  kilogram 
expense  listed  for  several  U.S. 
transactions.  The  confusion  stems  from 
the  transportation  of  two  figures  in  the 
total  export  fee  reported  in  the  narrative 
section  of  the  respondent's 
questionnaire  response.  Additionally, 
shipments  of  smaller  quantities  were  not 
charged  the  same  fee. 

Comment  12.  The  Department 
incorrectly  calculated  tie  amount  to  be 
added  to  United  States  price  for  the 
applicable  Greek  VAT  that  was  forgiven 
upon  exportation  of  the  merchandise. 
Petitioners  argue  that  the  tax  percentage 
should  be  applied  on  the  basis  of  the  ex- 
mill  price  of  the  U.S.  merchandise. 

Department's  PosiUon.  The 
Department  verified  that  the  Greek  VAT 
is  applied  to  the  selling  price  of  the 
merchandise  Inclusive  of  transportation 
expenses  when  the  merchandise  is  sold 
on  dehvered  terms.  Therefore,  the 
Department  has  properly  calculated  the 
applicable  VAT  on  U.S.  sales  by 
multiplying  the  tax  percentage  by  the 
same  tax  base  used  in  the  home  market 
i.e.,  the  selling  price. 

Comment  13.  No  addition  should  be 
made  to  U.S.  price  for  import  duties  and 
taxes  rebated  or  not  collected  on 
graphite  anodes  used  in  production. 
Petitioners  argue  that  this  adjustment 
should  be  denied  since  the  graphite 
anodes  are  not  raw  materials  and  it  is 
not  apparent  whether  Greek  law  permits 
a  credit  against  duties  and  taxes  paid  in 
these  circumstances. 

Department's  PosiUon.  The 
Department  verified  that  import  duties 
and  taxes  are  forgiven  by  the  Greek 
government  on  graphite  anodes 
consumed  in  the  production  of  EMD  that 
is  exported.  For  this  reason,  we  have 
added  to  U.S.  price  those  import  duties 
and  taxes  forgiven  on  graphite  anodes 
when  EMD  is  exfrarted. 

Comnent  14.  "The  Department  should 
compute  credit  expense  using  Tosoh 
Hellas'  interest  rate  rather  than  it's 
related  trading  company's  interest  rate 
because  it  could  not  verify  the  latter. 
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Department's  Position.  We  agree  and 
have  made  the  change  In  our  final 
determination. 

Reqwndent's  Comments 

Comment  1.  Tosoh  Hellas  reports  the 
date  of  sale  for  one  of  its  home  market 
customers  should  be  changed  from  the 
previously  reported  date  of  the  internal 
sales  "contract"  to  the  date  of  shipment. 
Respondent  states  that  sales  to  this 
customer  were  made  on  a  spot  basis  and 
the  quantity  within  the  sales  contract 
was  based  simply  on  an  estimate  to 
which  the  customer  was  not  committed. 
Department's  PosiUon.  We  accept  that 
the  sales  "contract"  used  by  the 
respondent  for  the  home  market 
customer  in  question  is  not  a  contract 
establishing  terms  of  sale.  The 
"contract"  was  written  by  the 
respondent  for  its  own  internal  planning 
purposes  and  did  not  commit  either 
party  to  the  terms  contained  therein. 
Accordingly,  the  Department  agrees  that 
the  appropriate  date  of  sale  is  the  date 
of  shipment  for  that  customer  and  has 
made  that  change  in  its  final 
determination. 

Comment  2.  Since  sales  in  the  home 
market  of  alkaline  grade  EMD  are  not 
viable,  the  Department  should  use  sales 
of  zinc  chloride  EMD  as  the  basis  of 
FMV. 

Department's  Position.  Having 
determined  that  the  combined  sales  of 
alkaline  EMD  and  zinc  chloride  EMD 
are  viable,  the  Department  compared 
the  same  grades  of  merchandise  from 
within  that  category  of  sales  to  the 
corresponding  grades  of  U.S. 
merchandise  when  this  was  feasible. 
See  the  Department's  Response  to 
Petitioners'  Comment  3. 

Comment  3.  Respondent  argues  that 
since  the  sales  of  alkaline  grade  EMD  in 
the  home  mari(et  were  not  in  the  usual 
commercial  quantities,  these  sales 
cannot  serve  as  the  basis  for  foreign 
market  value.  Respondent  dtes  section 
1677b(a){l),  which  provides  that  the 
foreign  market  value  shall  be  the  price 
"*  •  *  at  which  such  or  similar 
merchandise  is  sold  *  *  *  in  the 
principal  markets  of  the  country  from 
which  exported,  in  the  usual  commercial 
quantities  *  *  *  for  home  consumption." 

Department's  Position.  During  the 
period  under  investigation,  we  note  that 
U.S.  sales  of  similar  quantities  were  also 
made.  For  this  reason,  we  do  not  agree 
^ffith  respondent's  argument  regartling 
the  referenced  home  market  sales  and 
have  used  these  sales  in  determining 
foreign  market  value. 

Comment  4.  Respondent  further 
argues  that  sales  of  EMD  to  this  home 
market  customer  were  made  outside  the 
ordinary  course  of  trade  and,  therefore, 


should  not  be  used  as  the  basis  for  FMV. 
As  support  for  this  argument, 
respondent  states  that  the  terms  of  sale 
are  not  consistent  with  the  terms  of 
other  sales  made  in  the  home  market, 
that  the  sales  price  to  this  customer 
differs  based  on  this  fact,  and  sales  to 
this  customer  were  not  made  under 
terms  similar  to  those  employed  in  the 
U.S.  market. 

Department's  Position.  As  stated 
above,  the  quantities  that  were  sold  to 
this  home  mariiet  customer  are  similar 
in  size  to  sales  made  to  a  U.S.  customer. 
Furthermore,  in  comparing  these  sales, 
price  appears  to  vary  independently  of 
quantity.  Furthermore,  the  terms  of  sale 
for  the  U.S.  sales  of  similar  quantity  and 
those  of  the  home  maiicet  customer  cited 
differ  more  because  of  specific  payment 
terms  than  for  any  other  reason.  Such 
differences  are  more  reflective  of  the 
particular  customer's  credit  history 
rather  than  a  basis  for  concluding  that 
sales  to  that  customer  are  outside  the 
ordinary  course  of  trade.  Sales  to  this 
home  maiicet  customer  were  made  at 
regular  intervals  throughout  the  period 
of  investigation  and  the  Department  has 
used  these  sales  in  its  final 
determination. 

Comment  5.  Respondent  states  that 
the  legal  prerequisites  for  a  critical 
circumstance  finding  have  not  been  met 

Department's  Position.  We  agree.  See 
the  "Negative  Determination  of  Critical 
Circumstances"  section  of  this  notice. 

Suspension  of  Liquidation 

Since  we  have  determined  that  critical 
circumstances  do  not  exist  with  regard 
to  this  investigation,  entries  suspended 
prior  to  November  14, 1988.  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register, 
can  now  be  liquidated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  prior  to  that  date  will  be 
refunded  or  cancelled.  We  are  directing 
the  U.S.  Customs  Service  to  continue  to 
suspend  Uquidation  of  all  entries  of 
EKC)  from  Greece  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  14, 
198&  The  Customs  Service  shall 
continue  to  require  a  cash  deposit  or 
posting  of  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  as  shown  below.  TUs  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice. 

The  weighted-average  margins  are  as 
follows: 
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rrC  Notifkation 

In  accordance  with  section  735(d)  of 
the  Art.  we  have  notified  the  ITC  of  our 
determintitiun  If  the  IT("  determines 
that  matenal  in|ury  or  threat  of  matenal 
iniury  does  not  exist,  this  proceeding 
will  be  terminated  and  all  secunties 
posted  as  a  result  of  susp*>nslon  of 
liquidation  will  be  refunded  However,  if 
the  ITC  determines  that  such  an  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  asaess  an 
antidumping  duty  on  EMU  from  Greece 
as  defined  in  the    Scope  of 
Investigation  ■  section  of  this  notice, 
entered  or  withdrawn  from  warehouse, 
for  consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  U  S  pnce 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
use.  ie73d(d)) 
Ian  W  Maraa. 

Auistant  Secretary  for  Import 
AdminutraUon. 

Date  February  22.  IflBB 
(FR  lloc  8B--4r9e  Filed  3-1-89;  845  am  J 
MLUNa  cone  Mi»^]«-a 
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Etoctrolytic  ManganM*  Otoxid*  From 
IrvlBnd;  Rnal  Dclw  iiiinatlon  of  No 
•t  L«M  TTmn  Fair  Valu* 


AOSNCY:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
ACTKM:  Nobce. 


•UMMAirr:  We  have  determined  that 
electrolytic  manganese  dioxide  from 
Ireland  is  neither  being,  nor  is  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value.  The  respondent  in  this 
investigation,  the  sole  producer  of 
electrolytic  manganese  dioxide  in 
Ireland.  Mitiui  Deiunan  Ireland, 
reported  no  sales  and  no  outstanding 
offers  for  sales  during  the  period  of 
investigation.  We  have  notified  the 
International  Trade  Commission  (' TTC") 
of  our  determination. 
■>FM.II¥1  DAim:  March  2,  lOM. 


ITKM  cosrrACT 

Anne  DAlauro  (202)  377-1130  or  Holly 
Kuga  (202)  377-4733.  Office  of 
Antidumping  Compliance,  import 
Administration,  International  Trade 


Admimstration.  US.  Department  of 
Commerce.  14th  Street  and  ConaUtution 
Avenue  NW  ,  Washington.  DC  20230. 
BUmJMtNTAIIY  INFOMMATIOM. 

Final  Detanninatian 

We  have  determined  that  electrolytic 
manganese  dioxide  ("EMD")  from 
Ireland  is  not  being,  nor  is  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  as  provided  in  section  735  of  the 
Tariff  Art  of  1930.  as  amended  (19 
V  S.C.  lB73d|("the  Acf'lThe 
Department  found  no  sales,  commercial 
nhipments.  outstanding  contractual 
obligations  for  sales,  or  irrevocable 
offers  for  sale  to  the  United  Slates 
during  the  penod  of  investigation 
(  POI ')  to  compare  with  foreign  market 
value 

Case  History 

On  November  14. 1968,  we  made  a 
negative  preliminary  determination  (53 
FR  45795).  The  following  events  have 
occurred  since  the  publication  of  that 
notice. 

On  November  29, 1988,  the  petitioners, 
Kerr-McGee  Chemical  Corporation  and 
Chemetals  Inc.  requested  that  we 
postpone  making  our  final  determination 
for  a  penod  of  thirty  days  pursuant  to 
section  735(a)(2)(B)  of  the  Act.  On 
December  20.  1988.  we  issued  a  notice 
postponing  the  final  determination  until 
February  22.  1969  (53  FR  51129). 

The  Department  conducted  a 
venfication  of  reapondent,  Mitaui 
Denman  Ireland  ("MDI")  in  Ireland  on 
December  5. 196a  and  its  related  trading 
company.  Mitsui  ft  Co..  U.S.A.,  on 
December  16.  19e& 

On  January  23.  1989.  the  Department 
held  a  public  hearing.  Petiboners  and 
respondent  submitted  comments  for  the 
record  in  preheanng  bnefs  on  January 
17. 1989.  and  in  postheanng  briefs  on 
February  2. 1989.  Additional  comments 
were  submitted  on  January  30  and  on 
February  6  and  9, 1989. 

Scope  of  the  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  were  fully 
converted  from  the  Tariff  Schedules  of 
the  United  Slates  Axmotated  (  TSUSA'  ) 
to  be  Harmonized  Tariff  Schedule 
("HTS").  as  provided  for  in  section  1201 
et  seq.  of  the  Omnibus  Trade  and 
CompeUtiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  d:2te  is  now  clasaiiied  solely 
according  to  the  appropriate  HTS 
number.  As  with  the  TSUSA  numbers. 
the  HTS  numbers  are  provided  for 


convenience  and  customs  purposes.  The 
written  product  description  remains 
dispositive. 

The  product  covered  by  this 
investigation  is  electrolytic  manganese 
dioxide  from  Ireland.  During  the 
investigation  period,  such  merchandise 
was  ciaBsifiable  under  item  419.4420  of 
the  TSUSA.  This  merchandise  is 
currently  classifiable  under  HTS  item 
number  2820  lO.OOOa 

EMD  is  manganese  dioxide  (MnOi) 
that  has  been  refined  in  an  electrolysis 
process.  The  subject  merchandise  is  an 
intermediate  product  used  in  the 
production  of  dry  cell  batteries.  EMD  is 
sold  in  three  physical  forms,  powder, 
chip  or  plate,  and  two  grades,  alkaline 
and  zinc  chloride.  EMD  in  all  three 
forms  and  both  grades  is  included  in  the 
scope  of  the  investigation. 

Period  of  Investigatioa 

The  petitioners  requested  the 
Department  to  extend  the  POI  because 
the  investigation  period  initially 
specified  by  the  Department  is  not 
representative  of  levels  of  EMD  exports 
to  the  United  States  from  Ireland. 
Petitioners  request  that  the  Department 
extend  the  POI  to  include  those  sales 
made  by  MDI  which  correspond  to 
United  States  entries  made  in  the  first 
half  of  1987.  They  argue  that  this  is  the 
appropriate  POI  since  Irish  EMD  has 
been  exported  to  the  United  States  in  all 
of  the  most  recent  years  except  the 
current  one,  a  fact  that  reflects  a  mere 
depression  in  current  sales  activity. 

The  Department  has  extended  the 
normal  aix-month  POI  where  that  period 
did  not  adequately  reflect  the  sales 
practices  of  the  firms  subject  to  the 
investigation.  For  example,  where  sales 
were  made  pursuant  to  long  term 
contracts,  the  Department  has  extended 
the  period  in  order  to  include  the  date  of 
sale  corresponding  to  shipments  during 
the  penod.  See  Certain  Forged  Steel 
Crankshafts  from  the  United  Kingdom. 
52  FR  32951  (1967).  In  instances  where 
distortions  would  have  resulted  from 
using  a  roi  limited  to  six  months,  as  in 
the  case  of  seasonally-affected  sales,  the 
Department  has  extended  the  period  to 
eliminate  such  distortions.  See  Certain 
Fresh  Cut  Flowers  from  Colombia,  52  FR 
6842  (1987).  The  Department  has  also 
extended  the  period  in  cases  where 
special  order  or  customized  sales  are 
under  investigation  in  order  to 
accommodate  the  unique  circumstances 
involved  in  investigating  this  type  of 
mert^handise.  See  Offshore  Platform 
Jackets  and  Piles  from  japan,  51  FR 
11788  (1986).  Finally,  the  Department  has 
extended  the  period  in  cases  where 
sales  activity  was  unusually  depressed 
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resulting  in  too  few  sales  for  an 
adequate  investigation.  See  Certain  Iron 
Metal  Castings  from  India,  46  FR  39869 
(1981). 

We  have  determined  that  there  are  no 
factors  in  this  case  that  would  justify  an 
extension  of  the  POL  No  shipments  of 
EMD  from  MDI  were  made  during  the 
POI  which  correspond  to  sales  made 
prior  to  the  period  nor  were  the 
shipments  made  during  1987  pursuant  to 
long  term  contracts  with  U.S. 
purchasers.  Petitioners  argue  that  sales 
of  EMD  are  greatest  in  the  fall  of  the 
year  necessitating  the  extention  of  the 
period  to  capture  this  peak  sales 
activitity.  The  evidence  for  MDI. 
however,  shows  that  when  it  supplied 
the  U.S.  market,  its  monthly  shipment 
volume  remained  constant.  This 
shipment  stability  is  also  evidenced  by 
MDI's  related  Japanese  producer.  Even 
if  seasonality  were  a  factor  and  the  POI 
were  extended  by  an  additional  six 
months  to  capture  a  full  year  in  our 
investigation,  a  sufficient  period  for 
eliminating  distoritions.  no  sales  would 
be  found  within  that  expanded  period. 

Finally,  the  circumstances  presented 
in  this  case  do  not  support  a  finding  of 
unusually  depressed  sales  sufficient  to 
warrant  extension  of  the  POI.  TTiere 
were  no  U.S.  sales  or  commercial 
shipments  within  the  POI.  The  evidence 
documents  that  there  had  been  no 
commercial  sales  by  the  respondent  in 
the  U.S.  market  for  an  extended  period 
of  time  which  did  not  coincide  with  any 
industry-wide  depression  in  EMD 
demand.  MDI  continues  to  have  no 
current  contractual  obligation 
outstanding  for  EMD  of  Irish  origin  (see 
our  response  to  comment  1).  Its  product 
has  been  disqualified  by  its  primary  U.S. 
purchaser  (and  remains  unqualified  by 
other  major  U.S.  purchasers)  and  must 
successfully  undergo  a  considerable 
qualification  process  to  regain  approval. 
Because  of  the  quahty  problems  that 
have  been  experienced  with  MDI's 
product  completion  of  qualification  is  of 
particular  sigjuficance.  Since  these 
circumstances  go  well  beyond  those  that 
would  be  present  for  a  finn  experiencing 
only  "unusually  depressed"  sales 
activity,  the  Department  determines  that 
this  reason  for  expanding  the  POI  does 
not  apply  in  this  case. 

Fair  Value  Comparisons 

If  we  were  to  determine  whether  sales 
of  EMD  in  the  United  States  are  made  at 
less  than  fair  value,  we  would  have 
compared  the  United  States  price  to  the 
foreign  market  value.  However,  in  the 
present  investigation,  we  were  unable  to 
make  this  comparison  due  to  the 
absence  of  U.S.  sales  during  the  period 
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of  investigation,  December  1, 1987 
through  May  31, 1988. 

Negative  Detennination  of  Critical 
Circumstances 

Petitioners  alleged  that  "critical 
circumstances"  exists  with  respect  to 
imports  of  EMD  from  Ireland.  Section 
735(a)(3)  of  the  Act  provides  that  critical 
circtunstances  exists  if  we  determine 
that  there  is  a  reasonable  to  beUeve  or 
suspect  that 

(A){i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  fair  value,  and 

(6)  There  have  been  massive  imports 
of  the  merchandise  which  is  the  subject 
of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  735(a)(3)(B),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

For  purposes  of  this  finding,  we  used 
company  specific  shipment  data  for 
EMD  from  Ireland  Since  there  were  no 
commercial  shipments  made  during 
1988,  we  find  that  imports  of  the  subject 
merchandise  from  Ireland  have  not  been 
massive  over  a  relatively  short  period  of 
time. 

Since  we  do  not  find  that  there  have 
been  massive  imports,  we  need  not 
consider  whether  there  is  a  history  of 
dumping  or  whether  importers  of  this 
product  knew  or  should  have  known 
that  it  was  being  sold  at  less  than  fair 
value.  Therefore,  we  determine  that 
critical  circumstances  do  not  exist  with 
respect  to  imports  of  EMD  from  Ireland. 

Verification 

As  provided  in  section  776(b)  of  the 
Act  we  verified  all  information  used  in 
reaching  the  fmal  determination  in  this 
investigation.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  sales  records 
and  original  source  documents  provided 
by  the  respondent 

Petitioners'  Comments 

Comment  1.  Petitioners  contend  that 
MDI's  EMD  is  likely  to  be  sold  in  the 
U.S.  at  less  than  fair  value.  In  support  of 
this  contention,  petitioners  allege  (1) 
that  MDI  has  made  bona  fide  offers  to 


sell  EMD  during  the  POI.  and  (2)  that 
MDI  has  been  supplying  samples  for 
testing  and  qualification  purposes  in  an 
attempt  to  supply  the  U.S.  market 

Department 's  Position.  We  disagree 
with  petitioners'  conclusion.  Section  731 
of  the  Act  provides,  in  part  that  in  order 
to  find  that  dumping  is  occurring  the 
Department  must  determine  that  the 
merchandise  subject  to  investigation  "is 
being,  or  is  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value." 
"More  than  a  speculative  potential  of 
future  sales  for  export  is  necessary  to 
meet  the  'likely  to  be  sold'  criterion  of 
section  731  of  the  Act"  Certain  Carbon 
Steel  Products  from  Czechoslovakia.  50 
FR  1912  (1985).  The  Department  looks 
for  evidence  of  a  current  offer,  the 
acceptance  of  which  is  reasonably 
expected.  See  Dismissal  of  Antidumping 
Petitions  on  Certain  Steel  Products  from 
Romania.  47  FR  5752  (1982).  At  the  very 
least  this  requires  evidence  of  an 
irrevocable  offer  to  sell  [Carbon  Steel 
from  Czechoslovakia). 

The  Department  verified  that  MDI  had 
no  contractual  obligations  outstanding 
as  of  the  date  our  verification  was 
completed,  December  16, 1968. 
Information  regarding  an  April  1988 
meeting  with  a  potential  customer  has 
been  carefully  evaluated  by  the 
Department  There  was  no  signed, 
written  offer  by  MDI  specifying  the  price 
and  quantity  at  which  it  would  sell 
EMD.  No  promise  was  made  to  hold  any 
offer  open  for  a  period  of  time.  The 
evidence  is  unclear  as  to  whether 
quantity  terms  were  specified  price  was 
discussed  in  relation  to  a  competitive 
level  at  an  unspecified  point  in  time. 
Moreover,  any  agreement  that  might 
have  been  made  was  subject  to 
successful  qualification  of  MDFs  EMD, 
which  requires  several  months  of 
additional  testing.  We  have  determined 
that  discussions  at  that  meeting  did  not 
reach  the  level  of  an  irrevocable  offer. 
Even  assuming,  arguendo,  that  some 
form  of  bona  fide  offer  existed  at  that 
time,  ten  months  have  passed  since  this 
meeting  writhout  further  action  by  either 
party.  If  this  were  the  case,  any 
reasonable  time  period  for  holding  an 
offer  open  would  have  expired. 

Finally,  supplying  samples  of  EMD  io 
an  attempt  to  quali^  MDI's 
merchandise  does  not  constitute 
"likelihood  of  sales"  for  purposes  of  the 
antidumping  law.  The  qualification 
process  for  EMD  is  complex  and  time 
consuming,  requiring  at  minimum  a  six 
month  testing  period.  Irish  EMD  has 
been  and  remains  disqualified  by  one 
major  U.S.  purchaser  and  unqualified  by 
other  potential  major  U.S.  purchasers: 
qualification  is  a  necessarj'  requirement 
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of  battery  producer  prtor  to  commercial 
purchase  of  the  lubiect  merchandiae. 
i\ny  likelihood  of  future  talea.  pending 
lucceiaful  qualification  of  MDl't  EMD. 
IS  too  speculative  for  the  Department  to 
consider  them  as  sales  during  the  PC)1. 

Comment  J.  PetiUoners  contend  that 
the  speaal  rule  for  multinational 
corporations  contained  in  section  773(d) 
of  the  Act  should  be  applied  to  calculate 
the  foreign  market  value  of  MDI's  KMD 

Departrnenl  a  PoaiUon.  Since  we  have 
determined  that  MDI  did  not  sell  EMD  to 
the  United  States  during  the  POl.  nor 
was  there  a  likelihood  of  such  sales,  we 
did  not  r-Hlculdte  foreign  market  value. 

Cnmni,'iU  J  Petitioners  contend  that 
the  DepHrtruent  should  determine  the 
appropnale  margin  based  upon  the 
information  submitted  by  petitionprs  as 
the  best  information  available 

Department  s  Position  The 
respondent  has  furnished,  in  proper 
form,  all  information  requested  by  the 
Department.  Eiased  on  the  information 
reported,  and  whirJi  we  have  deemed 
adequate,  we  have  determined  that  MDI 
did  not  sell  EMD.  nor  was  there  a 
likelihood  of  such  sales,  to  the  V.  S. 
during  the  POI.  For  these  reasons,  the 
Department  has  no  reason  to  resort  to 
the  use  of  best  information  availdhle  as 
suggested  by  the  petitioners. 

rrC  Notifkatioa 

In  accordance  with  section  73S(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determmatlon. 

This  determination  is  published 
pursuant  to  section  '''J.'Jid)  of  the  Act  (19 
U  B.C.  ia73d(d)) 

Hdla  Fsbruary  22.  l0flB 
JanW  Marw, 

Atsistant  Strcnrtary  for  Import 

AJminiitration. 

im  !)<><    89-4787  Filed  3-1 -a*.  8:45  sml 


(A-5M-«M) 

Final  D«t*rminatton  o1  Sal««  of  L«m 
Ttuvi  Fa«r  Vatua:  Elactrdytic 

OtoxMa  From  Japan 


AOCMCY:  International  Trade 
Administration.  Import  Administration. 
Commerce 
Acnosc  Notice. 

■IJMainnT  We  have  determined  that 
electrolytic  manganese  dioxide  fn)m 
[a pan  is  bemg.  or  is  likely  to  be.  sold  in 
the  L'nited  Slates  at  less  than  fair  value 
We  tflso  determine  that  critical 
circumstant^es  dt)  not  exist  wilh  respei.l 
to  imports  of  electrulylu,  manganeie 
dioxide  from  Japan    Ihe  US. 
International  Trade  Commission  (ITC) 


will  determine,  within  45  days  of  the 
publication  of  this  notice,  whether  these 
imports  are  materially  mjunng.  or  are 
threatening  materia!  Injury  to,  a  United 
Stales  industry 

tfFlCTTVl  DATT  March  2. 1989. 
POm  rXJKTHKH  INFOKMATIOM  COtfTACT: 
Kelly  Parkhill  (202)  377-1130  or  Holly 
Kuga  (202)  377-4733.  Office  of 
Antidumping  Compliance.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW  .  Washington.  DC,  20230. 

tUP^t-lMEMTAMY  INPOnMATIOfC 
Final  Determination 

We  have  determined  that  electrolytic 
manganese  dioxide  (EMD")  from  Japan 
IS  l)eing,  or  is  likely  to  be.  sold  in  the 
United  S'ates  at  less  than  fair  value  as 
provided  in  section  7351  a)  of  the  Tanff 
Act  of  1930,  as  amended  (19  U.S.C. 
Iir3d(d)l  (the  Act).  The  weighted- 
averaKe  margin  of  sales  at  less  than  fair 
value  IS  shown  in  the  "Suspension  of 
liquidation  '  section  of  this  notice. 

CaB«  History 

The  petitioners  in  this  investigation, 
Kerr  McCee  Chcnucal  Corporation  and 
Chemetals  Incorporated,  are 
manufacturers  of  EMU.  The 
respondents,  who  account  for  virtually 
all  of  the  exports  to  the  United  States, 
are  Mitsui  Mining  and  Smelting 
(  MMS")  and  Tosoh  Corporation 
(Tosoh") 

On  November  14.  1988.  we  made  an 
affirmative  preliminary  determination 
(53  VR  45796),  The  following  events  have 
occurred  since  the  publication  of  that 
notice. 

On  November  21.  19fla  Tosoh 
requested  that  we  postpone  making  our 
final  determination  for  a  period  of  thirty 
days  pursuant  to  section  735(a)(2)(A)  of 
the  Act.  On  December  20,  1988,  we 
i.ssued  a  notice  postponing  the  final 
determination  until  February  22.  1989  (53 
VR  51130). 

The  questionnaire  responses  from 
MMS  and  Tosoh  were  verified  in  [apan 
between  November  28  and  December  9, 
1968. 

Petitioners  and  respondents  submitted 
written  comments  for  the  record  on 
January  iS  and  31.  1989. 

Scope  of  the  Investigation 

The  United  States  has  developed  a 
s\  stem  of  tariff  t:lassification  based  on 
the  international  harmonized  system  of 
customs  nomenclature  On  January  1. 
m«9.  the  US  tanff  schedules  were  fully 
converted  from  the  Tariff  Schedules  of 
the  United  Stales  Annotated  ("TSUSA") 
to  the  Harmonized  Tanff  Schedule 


( 'HTS"),  as  provided  for  in  section  1201 
et  aeq.  of  the  Omnibus  Trade  and 
Competitivenesa  Act  of  1988.  All 

merchandise  entered,  or  withdrawm 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS 
number  As  with  the  TSUSA  numbers, 
the  HTS  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
wntten  product  description  remains 
dispositive. 

The  product  covered  by  this 
investigation  is  electrolyUc  manganese 
dioxide  from  )apan.  Dunng  the  penod  of 
investigation  ("POI").  such  merchandise 
was  classifiable  under  item  419.4420  of 
the  ISUSA.  This  merchandise  is 
currently  classifiable  under  HTS  item 
nu.niber  2820  10.0000. 

EMD  is  manganese  dioxide  (MnOi) 
that  has  been  refined  m  an  electrolysis 
process.  The  subject  merchandise  is  an 
intermediate  product  used  m  the 
production  of  dry  cell  battenes.  EMD  is 
sold  m  three  physical  forms,  powder. 
chip  or  plate,  and  rwo  grades,  alkaline 
and  xinc  chlonde.  EMD  in  all  three 
forms  and  both  grades  is  included  in  the 
scope  of  the  investigation. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  EMD  in 
the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  Umted 
States  pnce  to  the  foreign  market  value 
as  specified  below.  We  made 
compansons  on  all  sales  of  the  product 
dunng  Ihe  penod  of  investigation 
December  1. 1987  through  May  31. 19ea 

United  States  Price 

As  provided  in  section  772  of  the  Act. 
we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  pnce  for  all  sales  made  by 
MMS  and  Tosoh.  We  used  purchase 
pnce  as  the  basis  for  determining  United 
States  pnce  since  the  merchandise  was 
sold  to  an  unrelated  purchaser  in  Japan 
with  the  knowledge  that  that  purchaser 
would  then  export  the  merchandise  to 
the  United  States. 

Purchase  price  was  based  on  the 
F  O  B  (foreign  port)  and  ex-godown 
price  to  unrelated  purchasers  in  Japan. 
Where  applicable,  we  made  deductions 
for  foreign  inland  freight,  brokerage  and 
handling,  and  certain  other  movement 
expenses. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act.  we  determined  that  there  were 
sufficient  home  market  sales  of  such  or 
similar  merchandise  by  both  MMS  and 
Tosoh  to  form  the  basis  for  foreign 
market  value. 
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Home  market  price  was  bated  on  the 
delivered  price  to  unrelated  purchasers 
in  the  home  msiket  We  decbcted  inland 
freight  and  home  market  packing,  and 
added  U.S.  packing.  We  made  a 
circumstance  of  sale  ad)ustnwnt  for 
di£farencas  in  credit  between  the  two 
markets. 

Negativa  Determinatioo  of  Critical 
Qicumstancas 

Petitioners  allege  that  imports  of  EMD 
from  Japan  present  "critical 
drcmnstances."  Section  73S(a)(3}  of  the 
Act  provides  that  critical  ctmimstances 
exist  if  we  determine  diat  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

(A)  (i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  marchandisa  whidi  is 
the  sob^ect  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
accomit.  the  merdiandise  was  imported 
knew  or  should  have  known  that  tfie 
exporter  was  selling  the  merchandise 
which  is  die  subject  of  the  investigation 
at  less  dian  fair  vahie,  and 

(B)  There  have  been  massive  imports 
of  the  merchandise  which  is  the  subject 
of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  735(aK3)(B),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  the  imports:  (2)  seasonal  trends  (if 
applicable):  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

For  purposes  of  this  finding,  we  based 
our  analysis  on  the  verified  shipment 
data  of  the  Japanese  respondents,  for 
equal  periods  immediately  preceding 
and  following  the  filing  of  the  petition 
until  the  month  of  our  preliminary 
determination.  In  the  case  of  MMS, 
shipments  declined  during  the  five 
month  period  between  the  petition  and 
the  preliminary  determinatioiL  Tosoh's 
shipments  increased  less  than  the  15 
percent  considered  to  be  indicative  of 
massive  imports.  Based  on  the  above, 
we  find  that  there  is  no  reasonable  basis 
to  conclude  that  imports  of  EMD  have 
been  massive  over  a  relatively  short 
period. 

Since  we  do  not  find  that  there  have 
been  massive  imports,  we  need  not 
consider  whether  there  is  a  history  of 
damping  or  whether  importers  of  this 
product  knew  or  should  have  known 
that  it  was  being  sold  at  less  than  fair 
value.  Therefore,  we  determine  that 


critical  drcamstancefl  do  not  exist  with 
taqMct  to  inpwts  of  EMD  from  Japan. 

Varificatkm 

As  provided  in  section  776(b)  of  the 
Act.  we  verified  all  infbnnation  used  in 
reaching  the  final  determlnaticm  in  this 
investigaticui.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accoonting 
records  and  original  source  documents 
provided  by  respondents. 

PedtkiiMn'  Conmiants 

Comment  1.  Petitioners  state  that 
MMS'  foreign  market  vahie  should  be 
based  on  its  home  market  sales  of  both 
types  of  alkaline  EMD.  Petitioners  state 
that  the  two  tjrpes  of  alkaline  EMD  sold 
in  the  home  market  are  identical  within 
the  meaning  of  the  antidumping  statute. 

Department's  Response.  The 
Department  disagrees.  MMS  provided  us 
with  additional  information  at 
verification  from  which  we  were  able  to 
determine  that  the  two  types  of  alkaline 
EMD  are  similar,  not  identical 
merchandise.  One  of  the  two  types  of 
EMD  sold  in  the  home  maiicet  was 
identical  to  that  sold  in  the  U.S.  market 
We  based  the  foreign  mariiet  value  on 
sales  of  that  identical  merchandise  in 
the  home  market 

Comment  2.  Petitioners  contend  that  a 
rebate  granted  by  MMS  in  the  home 
market  is  a  quantity  discount  which 
should  not  be  allowed  as  a  deduction  by 
Commerce.  Alternatively,  petitioners 
contend  that  if  the  deduction  is  granted, 
the  Department  should  make  a 
circumstance  of  sale  adjustment  in  order 
to  reflect  price  differences  resulting  from 
the  quantities  being  sold  in  both 
mariiets. 

Department's  Response.  We  disagree. 
The  Department  has  verified  that  the 
adjustment  in  question  is  a  rebate,  i.e^  a 
pre-established  post-sale  credit  or 
refund  based  upon  meeting  certain 
conditions  established  between  the 
buyer  and  the  seller  at  the  time  of  sale. 
That  the  condition  for  obtaining  the 
rebate  in  this  case  is  based  on  the 
cumulative  quantity  sold  does  not  alter 
this  fact  Even  if  this  was  a  quantity- 
based  discount  petitioners  have  not 
provided  the  basis  for  making  their 
proposed  adjustments. 

Comment  3.  Petitioners  state  that  the 
Department  should  calculate  the 
dumping  margin  for  MMS  based  on  a 
dollar  denominated  U.S.  price  with  any 
yen  denominated  adjustments  converted 
at  the  prevailing  exchange  rate  on  the 
date  of  sale.  To  do  otherwise,  would 
allow  the  respondent  to  artificially 
reduce  the  margins  by  manipulating  the 
exchange  rate  conversions. 


Department's  Response.  MMS  is  paid 
in  yen  by  its  unrelated  Japanese 
distributor  for  its  U.S.  sales.  Foreign 
market  value  is  also  yen-denominated. 
Therefore,  there  is  no  need  for  currency 
conversions  in  performing  the  dumping 
calculation.  The  yen  amount  MMS 
receives  for  its  U.S.  sales  does  depend 
on  the  exchange  rate.  However,  because 
the  trading  company  is  paid  in  dollars 
and  then  pays  MMS  using  the  exchange 
rate  in  effect  on  the  date  of  payment 
that  date  of  payment  and  therefore  the 
exchange  rate  used,  is  determined  by 
the  trading  company,  not  MMS. 
Therefore,  we  do  not  see  how  MMS  is 
able  to  manipulate  its  margins  through 
currency  conversions. 

Comment  4.  Petitioners  contend  that 
the  date  of  sale  for  a  certain  US. 
customer  should  be  the  date  of  the 
purchase  order  rather  than  the  date  of 
the  contract  which  predates  the  POL 
Alternatively,  the  POI  should  be 
extended  back  to  include  this  sale. 

Department's  Response.  The 
Department  determined  that  the  sale 
terms  for  the  U.S.  customer  in  question 
were  established  in  a  contract  which 
was  entered  into  prior  to  the  date  of  the 
POI.  This  was  verified  through  sales 
documentation  which  established  a 
fixed  price  as  well  as  the  specific 
shipping  schedule  for  each  transaction. 
The  Department  feels  no  need  to  expand 
the  POI  to  include  this  transaction  since 
the  Department  has  reviewed  86  percent 
of  Tosoh's  shipments  and  all  of  their 
U.S.  sales  that  occurred  during  the  six- 
month  POL 

Comment  5.  Petitioners  state  that 
Tosoh  should  report  its  U.S.  prices  in 
dollars,  not  yen. 

Department's  Response.  We  disagree. 
Tosoh  reported  its  prices  in  the  currency 
in  which  it  was  paid,  as  requested  by 
the  Department  in  its  questionnaire. 

Comment  8.  Petitioners  claim  that  the 
Department  should  not  deduct  the 
double  payment  of  rebate  incorrectly 
paid  by  Tosoh  on  one  of  its  sales. 

Department 's  Response.  The 
Department  verified  the  amount  of 
rebate  paid  on  home  market  sales.  On 
the  sale  in  question,  the  Department 
verified  that  due  to  a  billing  error,  a 
rebate  was  paid  twice.  Since  the 
customer  did  not  return  the  second, 
erroneous  rebate  paj^nent  the 
Department  believes  that  a  deduction,  in 
the  full  amount  of  the  rebate  actually 
paid  on  that  transaction,  should  be 
allowed. 

Comment  7.  Petitioners  state  that 
Tosoh's  credit  expenses  must  be 
calculated  on  the  basis  of  gross  price 
less  discount  in  order  to  reflect  the  true 
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co«t  of  extending  cradlt  to  Its  custoraera 
behwe«>n  thipment  and  final  payment. 

IMpartmenl'i  Rstpontt.  The 
Department  agrees.  We  have  tubtracted 

the  discount  from  the  groM  price  before 
calculating  the  credit  expense. 

Comment  S.  Petitioners  state  that  the 
Preliminary  Determination  of  Critical 
Circumstances  must  be  affirmed  in  the 
final  determination  based  upon  Tosoh's 
massive  imports  during  the  three  month 
period  following  the  petition  and  its 
knowledge  of  dumping. 

Chpartment  g  Raaponse.  The 
Department  disagrees.  (See  the 
"Negative  Determination  of  Critical 
Circumstances"  section  of  this  notice.) 
The  period  for  determining  massive 
imports  in  this  Investigation  is  the  five 
month  period  between  the  filling  of  the 
petition  and  the  prviiminary 
determination  not  the  three  month 
period  following  the  pietitlon.  The 
Department  uses  this  period  between 
the  filing  of  the  petition  and  the 
preliminary  determination  to  determine 
whether  there  are  massive  imports  since 
this  is  the  peri(xl  in  which  respmndents 
could  take  advantage  of  their  knowledge 
of  the  dumping  ciise  to  increase  exports 
to  the  United  Slates  without  being 
subject  to  antidumping  duties.  See 
Certain  Internal  Combuatton.  Industrial 
Fork/ /ft  Trucks  Fmm  Japan.  53  PR  12552. 
IZSee  (1968)  [hiring  this  time,  Tosoh's 
shipments  to  the  United  States 
increased  less  than  the  15  percent 
increase  considered  to  be  Indicative  of 
massive  imports.  Therefore,  we  have 
determined  that  imports  during  the 
period  have  not  been  massive  and  that 
the  requirements  for  determining  critical 
circumstances  have  not  been  met. 

Rsspoodants'  ComnMats 

Comment  1  Tosoh  claims  that  the 
legal  requirements  for  critical 
circumstances  have  not  been  met. 
Specifically.  Toaoh  claims  that  the 
increase  in  Its  shipments  to  the  U  S. 
during  the  Tive  month  period  between 
the  petition  and  suspension  of 
liquidation  do  not  meet  the 
Department's  definition  of  "massive 
imports."  Furthermore,  Tosoh  claims 
that  Its  Increase  is  overstated  because  it 
includes  EMD  shipped  under  long-term 
contracts  outside  the  POI 

Department  I  Response  The 
[)epartment  agrees  that  the 
requirements  for  an  affirmative 
delerraination  of  cntical  circumstances 
have  not  been  met  (See  the  "Negative 
Determination  of  Crttlcal 
Circumstances  "  section  of  this  notice.) 

Suspaoaioa  of  UqiitdaHon 

Since  we  have  determined  that  critical 
circumstances  do  not  exist  with  regard 


to  this  InvmtlgatioD.  entries  Mupendad 
prior  to  November  14,  ItMS.  the  date  of 
publication  of  the  prvUmlnarjr 
determination  In  the  Fadaral  Rafister, 
can  now  b«  liquidated  and  all  Mcurities 
posted  as  a  rMult  of  the  suspension  of 
liquidation  prior  to  that  data  will  be 
refunded  or  cancelled.  We  are  directing 
the  U.S.  Customs  Service  to  continua  to 
suspend  liquidation  of  ail  entries  EMD 
from  |apan  that  are  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  14. 
1988.  The  Customs  Service  shall 
contiaue  to  require  a  cash  deposit  or 
posting  of  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
pnce.  as  shown  below  This  suspension 
of  iiquidution  will  remain  in  effect  until 
futher  notice. 

The  weighted-average  margins  are  as 
follows.. 


1 

Manulacftnr/DnsdUMr' 

Toaof>  Corporrton  .. 
Aloewrs         

77  43 
71  91 
73J0 

rrC  Notifkatloa 

In  accordance  with  section  735(d)  of 
the  Act  we  have  notified  the  FTC  of  our 
determination.  If  the  ITC  determines 
that  material  Injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  suspension  of 
liquidation  will  be  refunded.  However,  if 
the  ITC  determines  that  such  an  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  an 
antidumping  duty  on  EMD  from  Japan  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  entered  or 
withdrawn  from  warehouse,  for 
consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  US.  pnce 

This  detemunation  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
use.  1873d(d)). 
|aaW  MarM. 

Auftant  Secretary  for  Iwport 
AilmtniBtration 

Date  February  22.  1908 
[FR  Doc  8B-47M  Filed  3-l-»  8  45  am) 
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^PMHim^  uwrmnmon  or  ootot  si 
Not  Lms  Than  Fair  Valua:  Staal 
WhMit  From  Brazi 

ntMltfr  Import  Administration. 
International  Trade  Admlnlstratioa 
Commerce. 
action:  Notice. 

■IJ—HWT  We  preliminarily  determine 
that  steel  wheels  from  Brazil  are  neither 
being,  nor  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  We 
have  notified  the  international  Trade 
Commieslon  of  our  determination.  If  this 
Investigation  proceeds  normally,  we  will 
make  a  final  determination  by  May  10. 
1989. 
ETTaCTTVI  DATS:  March  2,  1989. 

FOa  RMTHUt  MMMIMATION- 
Contact ).  David  Dirstine  (202)  377-6255 
or  Anne  D'Alauro  (202)  377-2923,  Office 
of  Antidumping  Compliance,  Import 
Administration.  International  Trade 
Administraiton.  U.S.  Department  of 
Commerce,  14th  Sti^et  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 
fAKY  MPOaMATION: 


Preliminary  Determination. 

We  preliminarily  determine  that  steel 
wheels  from  Brazil  are  neither  being,  nor 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  ie73b)  (the  "Act"). 

Case  History 

Since  the  notice  of  InitiaUoa  (53  FR 
32287,  August  24.  1988),  the  following 
events  have  occurred.  On  September  12, 
1988,  the  international  Trade 
Commission  ("ITC")  found  that  there  is 
a  reasonable  indication  that  imports  of 
steel  wheels  from  Brazil  are  materially 
injuring,  or  threatening  material  injury 
to.  a  U.&  lndusti7  (USUTC  Pub.  No. 
2124.  September  1988). 

On  September  6,  1988,  we  presented 
questionnaires  to  Borlem  SA. 
Empreendimentos  Industrials  ("Borlem 
S.A.")  and  Rockwell-Pumagalli 
( 'Fumagalli "),  manufacturers  of  steel 
wheels  from  Brazil.  On  September  23. 
27.  October  24,  November  1,  la  and 
December  1,  8, 1988.  we  received  replies 
to  the  questionnaires. 

On  November  18. 1988,  we  presented 
a  questionnaire  to  Borlem  do  Nordeste 
S.A.  Empreendimentos  Industrials 
("BNE").  a  subsidiary  of  Borlem  S.A.  We 
received  replies  to  the  questionnaire  on 
December  1  and  28, 1988. 

On  December  12. 1988,  the  petitioner, 
Kelsey-Hayes  Company,  requested  that 
the  Department  extend  the  period  for 


the  prebndnary  detenaliutioii  ontil  not 
later  than  210  days  after  receipt  of  the 
petition  in  accordance  with  aection 
733(c)(lMA)oftheAct. 

Verification  of  the  retponsea  was 
conducted  from  )anuary  16  dmni^ 
February  3. 1989  and  on  Pebmary  8, 
1989. 

Scope  of  Inveatitatiao 

The  United  States  has  developed  a 
system  of  tariff  dassification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Hannonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201  et 
seq.  of  the  Onmibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
nimiber(s). 

The  products  covered  by  this 
investigation  are  steel  wheels, 
assembled  or  tmassembied,  consisting  of 
a  disc  and  a  rim,  designed  to  be 
mounted  with  both  tube  type  or  tubeless 
pneumatic  tires,  in  wheel  diameter  sizes 
ranging  from  13.0  inches  to  16.5  inches, 
inclusive,  and  generaUy  for  use  on 
passenger  automobiles,  light  trucks,  and 
other  vehicles.  During  the  period  of 
investigation,  such  merchandise  was 
classifiabie  under  item  under  682.3230  of 
the  Tariff  Schedules  of  the  United  States 
Annotated.  This  merchandise  is 
currently  classifiable  imder  HTS  item 
number  S708.7a80.  The  HTS  number  is 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

In  a  submission  dated  September  28, 
1988.  Borlem  S.A.,  a  respondent 
company,  argued  that  rims  imported 
separately  are  not  within  the  scope  of 
the  investigation.  In  submissions  dated 
October  7, 1988  and  October  12, 198& 
the  petitioner  argued  that  hms  imported 
separately  and  sold  as  "distinct  articles 
of  commerce"  are  not  within  the  scope 
of  the  investigation,  but  that  rims 
Imported  separately  as  a  means  of 
circumvention  are  within  the  scope  of 
the  investigation.  In  a  submission  dated 
October  21, 1988,  the  petitioner,  as  well 
as  NI  Industries,  a  domestic  interested 
party,  argued  that  rims  imported 
separately  are  within  the  scope  of  the 
investigation. 

For  purposes  of  the  preliminary 
determmation,  we  have  treated  rims  or 
discs,  whether  imported  separately  or 
together,  as  included  in  the  scope  of  this 
investigation. 


Paciod  of  Invartigatkm 

Sale*  of  steel  wheels  to  original 
equipment  manufacturers  ("OEMs") 
accoont  for  more  tfian  60  percent  of 
importa  of  the  aub)ect  mendiandise  into 
die  United  States  from  Brazil.  Steel 
wheels  are  normally  sold  to  OEMs  in  the 
United  States  on  the  basis  of  long-term 
requirements  contract*.  We  found  Aat 
shipments  to  the  United  States  by 
FumagalU  during  the  February  l-July  31, 
1988  investigation  period  were  pursuant 
to  agreements  executed  in  November 
1966.  Therefore,  under  S  353.38(a)  of  our 
regulations,  we  extended  the  period  of 
investigation  for  Fumagalli  to  seven 
months  by  including  November  1986  as 
well.  See  Certain  Forged  Steel 
Crankshafts  from  Japan,  52  FR  17999 
(1987)  and  Certain  Granite  Products 
from  Italy.  53  FR  27187  (1988).  The 
period  of  investigation  for  Borlem  S.A. 
and  BNE  is  February  1, 1988  through  July 
31, 1988. 

Fair  Vahie  Compariaon* 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price  for 
sales  of  wheels  to  OEMs  with  foreign 
market  value  for  sales  of  wheels  to 
OEMs  in  Brazil.  Since  there  were  no 
viable  rim  sales  in  the  home  market  or 
third  countries,  we  compared  the  United 
States  price  for  rim  sales  to  ONE'S  sole 
U.S.  rim  customer,  an  luuelated  wheel 
customizer,  with  a  foreign  market  value 
based  on  constructed  value. 

Although  not  expressly  required  by 
the  Act  tibe  Departmet  has  a  long- 
standing practice  of  calculating  a 
separate  dumping  mai^gin  for  each 
manufacturer  or  exporter  investigated. 
We  have  concluded,  however,  that,  for 
purposes  of  this  investigation,  Boriem 
S.A.  and  BNE  are  not  separate,  and  that 
it  is  appropriate  to  calculate  a  single, 
weighted-average  margin  for  Boriem 
S.A.  and  BNK 

The  administrative  record  establishes 
that  Borlem  S.A.  holds  over  95  percent 
of  the  voting  capital  and  over  73  percent 
of  the  total  capital  of  BNE.  Since  the 
vice  president  of  Boriem  S.A.  is  the 
president  of  BNE  and  Aie  financial 
director  of  Borlem  S.A.  is  financial 
director  of  BNE.  there  is  common  access 
to  pertinent  sales  and  manufacturing 
information.  Even  though  each  company 
maintains  separate  manufacturing 
facilities  and  sales  operations,  the 
production  facihties  at  both  companies 
consist  of  similar  types  of  equipment. 
Therefore,  it  woidd  not  be  necessary  to 
retool  extensively  either  plant's  facilities 
before  implementing  a  decision  to 
restructure  either  company's 


mamifactaring  priorities.  Given  these 
facts,  it  would  be  incorrect  to  conclude 
that  diese  «itities  constitute  two 
separate  manufacturers  or  exporter* 
under  the  dtmiptng  law.  See  Certain 
Granite  Products  from  Spain.  53  FR 
24337  (1968). 

Unitad  States  Pika 

As  provided  in  section  772(b)  of  the 
Act  we  used  ptm^ase  price  to  represent 
the  United  States  price  for  sales  of  steel 
wheels  made  by  Boriem  SA.  to  an 
unrelated  purchaser  prior  to  importation 
of  the  merchandise  into  the  United 
States. 

The  Department  also  determined  that 
purchase  price  and  not  exporter' j  sales 
price  was  the  most  appropriate  indicator 
of  United  States  price  for  Fumagalli 
based  on  the  following  elements: 

1.  The  merchandise  was  purchased  or 
agreed  to  be  purchased  prior  to  the  date 
of  importation  from  the  manufacturer  or 
producer  of  the  merchandise  for 
exportation  to  the  United  States. 

2.  The  selling  agent  located  in  the 
United  States  acted  only  as  a  processor 
of  sales-related  dociunentation  and  as  a 
communication  link  with  the  unrelated 
U.S.  buyers. 

3.  The  wheels  sold  to  OEMs  were 
made-to-order  and  not  sold  through 
inventory.  Although  a  party  related  to 
the  seller  took  tiUe  to  the  wheels  and 
held  them  in  its  warehouse  after  the  sale 
was  made,  this  was  only  to 
accommodate  the  "just-in-time"  delivery 
terms  stipulated  in  the  requirements 
contract  negotiated  between  the 
Brazihan  producer  and  the  U.S.  OEM 
purchaser.  All  terms  of  the  sale  were 
settled  in  this  contract  and  were  not 
changed  by  the  related  party  when  it 
released  the  wheels  to  the  U.S.  OEM 
purchaser. 

4.  Warehousing  for  ■*just-in-time'' 
delivery  was  the  customary  channel  of 
trade  for  wheels  sold  by  Fumagalli  to 
the  U.S.  OEM  purchaser. 

We  calculated  purchase  price  based 
on  the  packed  ex-factory  prices  to 
unrelated  purchasers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  for  brokerage  and  handling, 
foreign  inland  freight  ocean  freight 
marine  insurance,  U.S.  duty,  and  U.S. 
inland  freight  In  accordance  with 
section  772(d)(lKC)  of  the  Act  we  made 
additions  for  indirect  taxes  not  collected 
by  reason  of  the  exportation  of  the 
merchandise. 

Foreign  Maikal  Value 

We  calculated  foreign  maricet  value 
for  wheel  sales  by  F\miagalb  and  Boriem 
S.A.  based  on  home  market  packed 
prices  to  unrelated  purchasers  in 
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•ccord«nca  with  •«ctioa  773(a)  of  Um 
Act 

When  baaing  for«ign  market  value  on 
home  market  prlcee,  we  made 
deductions,  where  appropriate,  for 
Inland  freight,  and  Inland  Inaurance.  We 
deducted  the  home  market  packing  cost 
and  added  U.S.  packing  costs.  We  made 
circumstance  of  sale  sdtustments  for 
differences  In  credit  post-sale 
warehousing  expenses,  and  Indirect 
laxec  between  the  two  markets. 

In  sccordance  with  lectiun 
773(a)(4](C]  of  the  Act  we  made 
ad|ustments  to  timilar  merchandise  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise 
where  there  were  no  Identical  products 
In  the  home  market  writh  which  to 
compare  products  sold  in  the  United 
States.  These  sdjustmenta  were  based 
on  differences  In  the  coats  of  materials, 
direct  labor  and  factory  overhead. 

In  accordance  with  section  773{a)(2) 
of  the  Act  we  used  the  constructed 
value  of  the  exported  merchandise  to 
determine  foreign  market  value  for  BNE. 
since  no  viable  home  market  or  third 
country  rim  sales  were  found  during  the 
period  of  Investigatioa  The  constnictad 
value  was  based  upon  the  moat  recent 
information  submitted  by  BNE  and 
included  adjustments  for  calculation 
errors  noted  by  the  company  prior  to  the 
vert  flea  ttoa 

Sectioo  773(e)(1)(A)  of  the  Act  directs 
that  foreign  market  value  shall  b« 
constructed  as  of  the  date  of 
exportation.  At  the  same  time,  however, 
I  3i5S.5<)(a)(1)  of  our  regulations  requires 
that  currency  conversions  for  "purchase 
price"  transactions  be  made  using  the 
exchange  rate  in  effect  on  the  date  of 
the  U.S.  sale.  Previous  investigations 
have  shown  that  in  hyperinflationary 
economies,  when  the  date  of  sale  occurs 
In  a  month  preceding  the  date  of 
shipment  application  of  the  earlier  date 
of  sale  exchange  rate  may  result  in 
distortions.  Nominal  Increases  in  coat 
between  the  date  of  sale  and  the  date  of 
shipment  are  accounted  for  by  using 
monthly  replacement  costs  to  construct 
foreign  market  value:  however,  the 
decreased  value  of  the  currency,  in 
which  those  costs  are  expressed, 
remains  unadjusted. 

In  consideration  of  the  above,  we 
calculated  foreign  market  value  for  BNE 
using  the  exchange  rate  in  effect  on  the 
date  of  sale  as  prescribed  in  our 
regulations.  In  addition,  a  circumstance 
of  sale  adjustment  was  made  prior  to 
currency  conversion,  eliminating  the 
artificial  distortion  of  value  caused  by 
the  rapid  devaluation  of  Brazils 
currency  See  Tuheleaa  Steel  Disc 
WheeJt  from  Brazil.  53  FR  34666  (1988). 


CucToaicy  Caawmnkm 

When  calculatiog  foreign  market 
value,  we  normally  ntmka  currency 
conversions  in  accordance  with  |  S53JM 
of  our  regulations,  using  th«  certified 
exchange  rates  furnished  by  the  Federal 
Reserve  Bank  of  New  York.  Since  the 
Federal  Reserve  Bank  of  New  York 
stopped  providing  exchange  rate 
information  for  Brazil  prior  to  the  period 
of  this  Investigation,  we  used  the 
monthly  exchange  rates  provided  by  the 
Interna tlonal  Monetary  Fund. 

Verificattoo 

The  verification  was  conducted  from 
lanuary  IS  through  February  i,  1980  and 
on  February  B,  1989.  using  standard 
verification  procedures,  including 
examination  of  relevant  accounting 
records  and  original  source  documents 
provided  by  the  respondents.  With  the 
exception  of  BNE.  the  information  used 
In  reaching  the  preliminary 
determination  In  this  Investigation  was 
based  upon  data  reviewed  during  our 
verification. 

Our  verification  of  BNFs  submitted 
constructed  value  data  was  also 
conducted  during  the  above  stated 
period.  Pending  further  review  of  this 
complex  constructed  value  data,  we 
have  based  BNFs  preliminary 
determination  upon  the  company's 
submitted  constructed  value  data.  The 
continuing  review  of  the  verification 
results  aitd  constructed  value  data  may 
lead  to  decisions  which  produce  results 
differing  from  these  preliminary  results. 

Our  verification  reports  will  be 
available  to  all  parties  for  comment 
shortly  after  publication  of  thia 
preliminary  notice 

PreUmlnary  Results 

We  preliminarily  determine  that  steel 
wheels  from  Brazil  are  neither  being,  nor 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value  as  provided  in 
section  733  of  the  Act 

rrC  Notiflcalioa 

In  accordance  with  section  733(f)  of 
the  Act  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  administrative  protective  order, 
without  the  consent  of  the  Assistant 
Secretary  for  Import  Administration. 

If  our  final  determmation  is 
affirmative,  then  the  ITC  will  determine 


no  later  than  120  days  af^r  the  data  of 
this  preliaiinary  detannination  or  45 
days  after  the  final  detannination. 
whichever  is  later,  whether  these 
Imports  are  materially  in|urlng.  or 
threaten  material  Injury  ta  a  United 
States  Industry. 

Public  Cooiinenl 

In  accordance  with  i  353.47  of  the 
Department's  regiilations,  if  requested 
within  ten  days  of  publication  of  this 
notice,  we  will  hold  a  public  hearing  to 
afford  Interested  parties  an  opportunity 
to  comment  on  this  preliminary 
determination  at  1«)  p.m..  on  April  la 
1980,  at  the  U.S.  Department  of 
Commerce,  Room  371)8, 14th  Street  and 
Constitution  Avenue  NW.,  Washingtoa 
DC  20230.  Individuals  wlio  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Assistant  Secretary  for 
Import  Administratioa  Room  B-000,  at 
the  above  address  within  ten  days  of  the 
publication  of  this  notice. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number.  (2)  the  number  of  participants: 
(3)  the  reason  for  attending:  and  (4)  a  list 
of  the  issues  to  be  ditcusaed. 

In  additioa  fifteen  copies  of  the 
business  proprietary  version  and  seven 
copies  of  the  nonproprietary  version  of 
the  prehearing  briefs  must  be  submitted 
to  the  Assistant  Secretary  at  least  seven 
days  prior  to  the  scheduled  date  of  the 
public  hearing.  Oral  praaentations  will 
be  limited  to  issues  raised  in  the  briefs. 
All  written  views  should  be  filed  in 
accordanca  with  19  CFR  353.46,  at  the 
above  address,  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determination  Is  dtw  or.  if  a 
hearing  Is  held,  writhin  seven  days  after 
the  hearing  transcript  is  available. 

This  determination  Is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C  1673b(f)). 
)aaW.  Mares. 

Assistant  Secretary  for  Import 
Administration. 

Date:  February  24, 1989. 
[FR  Doc-  B»-«8e7  Filed  3-1 -»,  ft45  am] 
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ACnoic  Notica  of  ptaUrainary  results  of 
GmntarvailiBg  Daty  Adminiatralive 
Raview. 


[C-201-406] 

Fabrtcated  Automotiva  Qiaaa  From 
Maxloo;  PraNminary  Raaulta  of 
CourrtafyiMng  Duty  Adnitnlatratlva 


r  Tha  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
coantervailing  duty  order  on  fabricated 
automotive  glass  from  Mexico.  We 
preliminarily  datannine  the  total  bounty 
or  grant  to  be  zero  for  the  period 
January  1. 1968  throu^  December  31. 
1988.  We  Invite  Interested  parties  to 
comment  on  diese  preliminary  results. 
■FTtTlWl  DATK  March  2. 198a 
TOR  niRTNBI  MPONMATION  CONTACR 

Oiristophar  Beach  or  Bernard  Carreau. 
Office  of  Countervailing  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  02030;  telephone:  (202)  377-278a 
rANV  mfonmation: 


AOCNCV:  International  Trade 
Administration/Import  Administration, 
Commerce. 


Backgroond 

On  December  11, 1986,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (51  FR  44652)  the  final  results  of 
its  last  administrative  review  of  the 
cotmtervailing  duty  order  on  fabricated 
automotive  glass  from  Mexico  (50  FR 
1906;  January  14. 1985).  On  January  28, 
1967  and  January  30  1987,  PPG 
Industries  and  the  Government  of 
Mexico,  respectively,  requested  in 
accordance  with  19  CFR  355.10  an 
administrative  review  of  the  order.  We 
published  the  initiation  on  February  23, 
1987  (52  FR  5479).  The  Department  has 
now  conducted  that  administrative 
review  In  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Raview 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1988,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  198a  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(a). 

Imports  covered  by  this  review  are 
shipments  of  Mexican  fabricated 
automotive  glass,  including  tempered 
and  laminated  automotive  glass.  During 
the  review  jjeriod,  such  merchandise 
was  classifiable  under  items  644.3100 
and  544.4120  of  the  Tariff  Schedules  of 
the  United  States  Annotated.  This 
merchandise  is  currently  classifiable 
under  HTS  items  7007.11in.  7007.19in. 


7007.21.00  and  7007.21.5a  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period  January 
1. 1968  throu^  December  31. 1966  and 
14  programs. 

Analjrsis  of  Programa 

(IJPOMEX 

The  Fund  for  the  Promotion  of  Exports 
of  Mexican  Manufactured  Products 
("POMEX")  is  a  trust  of  the  Mexican 
Treasury  Department,  with  the  National 
Bank  of  Foreign  Trade  acting  as  trustee 
for  the  prograoL  The  National  Bcmk  of 
Foreign  Trade,  through  financial 
institutions,  makes  FOMEX  loans 
available  at  preferential  rates  to 
Mexican  exporten  and  U.S.  importers 
for  two  purposes:  pre-export  financing 
and  export  finanring.  We  consider  both 
pre-export  and  export  FOMEX  loans  to 
confer  export  bounties  or  grants  since 
these  loans  are  given  at  preferential 
rates  only  on  merdiandise  destined  for 
export. 

The  exporters  were  able  to  tie  both 
types  of  FOMEX  loans  to  their  exports 
to  specific  countries.  We  verified  that 
the  two  known  eiqwrters  of  this 
merchandise  did  not  receive  any 
FOMEX  loans  on  shipments  to  the 
United  States  during  the  review  period. 
Therefore,  we  preliminarily  determine 
that  there  was  no  benefit  from  this 
program  during  the  review  period. 

(2jnCORCA 

On  December  20  1982,  the 
Government  of  Mexico  and  the  Banco 
de  Mexico  established  the  Trust  Fund 
for  Coverage  of  Risks  ("FICORCA"), 
which  operates  through  credit 
institutions.  All  Mexican  firms  with 
registered  long-term  debt  in  foreign 
currency  and  payable  abroad  to  foreign 
financial  institutions  or  supphers  were 
able  to  purchase,  at  a  controlled  rate, 
the  amoimt  in  dollars  necessary  to  pay 
the  principal  on  that  debt 

In  Unprocessed  Float  Glass  from 
Mexico,  Countervailing  Duty 
Determination  (49  FR  23097;  June  4. 
1984).  we  determined  that  the  FICORCA 
program  waa  available  to  all  Mexican 
firms  with  foreign  indebtedness  and  that 
it  was  not  targeted  to  a  specific  industry 
or  region,  and  that  it  was  not  tied  to 
exports.  During  the  first  administrative 
review  of  this  countervailing  duty  order, 
we  reinvestigated  the  FICORCA 
program  and  reaffirmed  our 
determiniation  that  it  is  not 
countervailable.  [See,  Fabricated 
Automotive  Glass  from  Mexico;  Final 
Results  of  Countervailing  Duty 


Administrative  Review  (51  FR  44652; 
December  11. 1966)). 

The  petitioner.  F^  Industries.  Inc. 
("PPG"),  reqtiested  that  the  Department 
reevaluate  FICORCA  in  li^t  of  new 
information  and/or  changes  to  existing 
relations.  PPG  asserts  that  (1) 
Capitalization  of  unpaid  interest  on 
FICORCA  debt  provides  a  benefit 
equalling  die  difference  between  what 
the  auto  glass  companies  would  have 
paid  in  the  commercial  sector  and  the 
amounts  they  actually  paid;  (2)  special 
permission  from  the  Mexican 
government  is  required  to  enroll 
nonbank  debt  such  as  commercial 
paper,  in  FICORCA;  (3)  the  Mexican 
government  allowed  companies  in  the 
Vitro  group  to  provisionally  enroll 
unresdiedtiled  debt  in  the  program;  (4) 
companies  in  the  Vitro  group  converted 
a  portion  of  the  FICORCA  debt  into 
floating  rate  notes  to  avoid  the  15 
percent  withholding  tax  levied  on 
interest  payments;  and  (5)  Mexican 
firms  with  foreign  debt  enrolled  in 
FICC^CA  could  capitalize  this  debt  and 
benefit  from  the  sale  of  their  FICORCA 
contracts. 

All  FICORCA  contracts  are  stiiictiired 
so  that  regular,  minimum  interest 
payments  are  required.  In  the  eaHy 
stages  of  the  loan,  the  minimum 
payment  is  less  than  the  interest 
payment  due.  The  remaining  unpaid 
interest  is  capitalized  and  added  to  the 
outstanding  principal.  As  a  result  the 
debt  increases  and  subsequent  interest 
payments  are  computed  based  on  a 
larger  balance.  In  the  latter  stages  of 
repayment  the  firm  is  faced  with  a 
balloon  payment  and  higher  interest 
amounts.  We  find  no  benefit  with  this 
method  of  payment  because  the  firm  is 
not  relieved  of  any  debt  obligations.  The 
capitalization  of  interest  is  no  different 
from  what  would  happen  on  a 
commercial  loan. 

According  to  the  terms  of  the 
FICORCA  regulations,  there  is  no 
special  permission  required  to  enroll 
nonbank  debt  Mexican  firms  with 
foreign  debt  payable  to  banks,  finance 
companies  or  suppliers,  were  eligible  to 
participate  in  the  FICORCA  program. 

When  the  period  for  registering  debt 
into  FICORCA  closed,  some  companies 
had  not  yet  concluded  their  FICORCA 
negotiations.  The  creditors  issued  a 
"provisionar"  notice  that  the  debt  was  in 
a  rescheduling  process,  which  many 
firms  referred  to  as  provisional 
enrollment  in  FICORCA.  The  Vitixi 
group  reported  long-term  foreign  debt 
"provisionally"  enrolled  in  FICORCA  in 
notes  to  its  1984  financial  statements. 
This  merely  meant  that  until  the 
creditors  submitted  a  written  statement 
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to  nCORCA  advlainii  that  the  dab*  h^l 
bMn  r«»ch«dulad.  PICORCA  contract! 
would  not  ba  laauad  to  tiia  oanpany  or 
group.  Aj  •tlpvlatad  in  til*  PKXDRCA 
r«xuUtiona.  foniffa  dabt  bad  to  ba 
r«*acbadulod  prior  to  enroUflMnt  in  tba 
FICORCA  program. 

( )n  flxsd-intaraat  rate  ootea,  tha 
MnxicMn  govarnment  tAxoa  tbe  Intarast 
incurne  of  the  fur«tgn  bank  at  tha  rata  of 
IS  parcfloC  ao  that  13  percent  of  tba 
company  •  intaraat  pajrment  goaa  to  tha 
(.avemmMnt  of  M«xioo  and  86  parcant 
g(t<>a  In  the  forvign  bonk  Moating  rate 
nuteH  tint  ex«inp(  from  tha  15  parcant 
tax  on  uitar«at  incoma.  and  all  of  tbe 
tiiit>reat  paid  on  Hoatuig  rate  notaa  goea 
to  the  Foreign  bank  In  either  caae.  tne 
Mexican  flnna  oimtlnua  to  pajr  the  full 
arnount  of  the  tntereot  Tharefore.  we 
prehminaniy  determine  that  there  u  ou 
)M*nefit  to  Mexican  ftrms  in  the 
cnnveraion  of  HUJKCA  debt  Into 
floating  rate  ootea. 

FICQRCA  contracU  are  negotiable 
Initnimenta.  Aa  auch.  KICXDKCA  do«a 
not  participate  in  Um  tranafar  or  aaie  of 
tuch  cofitracta  and  only  requirsa  that 
the  new  firm  hnvn  foreign  dfbt 
reguterad  with  the  Secretaria  de 
iltti  lenda  y  Oedito  Publiixx  Approval 
from  tha  foreign  crrMlitor  louat  alao  be 
otiiamed.  When  a  nCOKCA  oontract  U 
aold.  a  new  atntract  u  not  laaued  to  tbe 
new  firm,  and  the  tarma  and  conditionj 
on  tha  ongiiutl  contract  ranuiln  in  force. 

Tha  information  PPC  preaantsd  on 
new  progrania  or  diangea  to  exiating 
programa  cuntaina  vartoua  faaturea  of 
the  KICOKCA  program  that  are  part  of 
the  onginal  reguiauona.  We  believe  that 
Ihii  informaUun  doea  not  change  tha 
Department  a  understanding  ot  the 
operation  of  the  program  or  tha 
r«aaonlng  that  led  to  our  d«ciaion  in  the 
final  determination  in  float  gUaa  and  In 
the  final  raaulta  of  the  firat 
adminlatrative  review  of  automotive 
glaaa.  Tharefore.  we  preliminary 
reaffirm  our  prior  determination  that 
RCORCA  ta  not  countervailable. 

(3)  OttiT  Profirama 

We  alao  examined  the  fotlowtng 
programa  and  preliininary  determine 
that  neither  company  uaed  them  during 
the  review  period: 

(A}  CEPROfl: 

(B|  Cnarantee  and  Dwetopmant  Pond 
for  Medluin  and  Small  faduaitrtaa 
("FOGAIN->: 

(Q  Pund  for  Induatrial  Oeretopmsnt 
(••PONKI"): 

(D)  Import  duty  drawback: 

(E)  Nattooal  Devetopoiaat  Pro^Ba 
prafarential  diaooont: 

(P)  Aftkie  t5/«4  Umo*; 
(G)  PraJatanUat  aUta  I 
InoMitliaa. 


(H)  State  tax  tuoantly. 

(I)  NAFINSA  kMUic 

(])  BANOOMEXT  hMnx 

[K]  D9\AfEqmUf  iwapK 

(L)  CEDI  tmx  cartificataa;  and 

(M)  CEOI'a  for  foreign  trsda  oonMrtia. 

Praliminary  Rasulti  of  Raviaw 

Aa  a  result  of  our  r«vi«w.  we 
preliminary  determine  the  total  bounty 
or  grant  to  be  zero  for  1986. 

The  Oepartmaot  tntandi  to  instruct 
the  Cttstoma  Sarvioa  to  liquidate. 
without  rafard  to  oountervalling  dutiat, 
all  ahlpoMats  of  this  merchandise 
exportad  on  or  after  {anuary  1. 1986  and 
on  or  before  Oeoambar  31. 196& 

Further,  the  Department  Intends  to 
inatnict  the  Customa  Service  to  waira 
deposits  of  aatunated  countervailing 
dutiea,  as  provided  by  section  751(aHl) 
of  Lha  Tariff  Act.  on  all  shipoMnU  <d  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumptloa  on  or 
after  the  data  of  publicaboa  of  tha  final 
reaulu  of  this  adioinistrative  review. 
This  depoait  waiver  shall  remain  in 
effect  until  publication  of  the  final 
results  of  tha  next  administrative 
review. 

Interested  parties  may  submit  written 
aimments  on  these  preliminary  results 
within  30  days  of  the  date  of  pubUcation 
of  this  notice  and  may  request 
duclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing.  If  requested,  will  be  held  90 
days  from  the  date  of  pubHcaUon  or  the 
following  workday  Any  request  for  an 
administrative  protective  order  must  be 
made  no  later  than  five  days  after  the 
dale  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  inchiding  the 
results  of  its  inalyaia  of  issaaa  raised  In 
any  such  wiittau  ooounents  or  at  a 
hearing. 

This  adrainiatrative  review  and  ootks 
are  in  aooordanoe  with  aactlen  7Sl(a)(l] 
of  the  Tariff  Act  (19  U.aC  1875(aKl)) 
and  19  CFR  SSB.10 

Dale:  Pebniary  2S.  IWB. 
laaW.MaMS. 

AmMtimt  StcnioTf  for  Impoti 
Atdminiatratjon. 
(Ht  One  M  IM>  PlUd  S-l-aa:  tM  am] 
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:  W«  praUmturily  datanliM 

that  baMflts  wUcfa  caosdtato  MibddiM 
within  the  mjuininfl  of  the  coontervaillog 
duty  law  are  being  provided  to 
producers,  numufactaren  or  exporters 
In  Canada  of  new  steel  rail  except  Ught 
rail,  ("steel  rail")  as  described  In  the 
"Scope  of  Investigation''  section  of  this 
notice.  The  estimated  net  subsidy  is 
103.55  percent  ad  ralorem  for  aO 
manufacturers,  producers  or  exporters 
In  Canada  of  steel  rail  except  the 
Algoma  Steel  Corporation  Ltd. 
(A^ma).  which  Is  excluded  from  this 
preliminary  determination.  The 
estimated  net  aubatdy  for  Algoaia  la  0j06 
paroant  ad  ralomn.  which  Is  de 
minimis.  Wa  have  calculated  a  separate 
estimated  net  subakiy  for  Algoau 
because  its  rata  dlfiera  signtflcantly 
from  tbe  country-wide  rat*.  If  this 
In  vestige  tion  proceeds  nomaily.  we  will 
make  a  final  determination  on  or  before 
May  9.  1968. 
EFfCCnvi  DATIC  March  2. 1990. 

POM  RMDIUI  MPOnMATICM  COHTaCT 
Roy  A-  Mahnroae.  Office  of 
Cotmtervaiiing  Inveatigabona.  Imporl 
Admlnistratltm,  Intematlonal  Trade 
Admtnistratioa  U.S.  Department  of 
Commeroe.  14th  Street  and  Constitution 
Avenue  NW..  Washfaj^oo,  DC  20290; 
telephone:  (202)  377-6414. 
•UPnXMDfTAflV  mponmation: 


riiiilminaii  I 

Based  on  our  Investigation,  we 
preliminarily  determine  that  certain 
benefits  which  constitute  subsidies 
«^thin  tha  mwnlnj  of  section  701  of  the 
Tariff  Act  ct  isaa  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers  or  exporters  In  Canada  of 
steal  rail  Por  pujpoaea  of  this 
investigatioa.  tha  foilowiag  programs 
are  praumiaarily  found  to  ooniar 
subaidlas. 

Fmiaml  ProgroBu 

•  Debenture  Cuarantaaa  Provided  to 
Sydney  Steal  Corporation  (Sysco). 

•  Forgiven  Wharf  Loan. 

•  Ragiooal  Development  inoantivea 
Propvm. 

•  Cartaln  Investment  Tax  Credits. 

Joint  FedemJ'ProrinciaJ  Prognnnt 

•  Genaral  Development  Agreementa. 
and  Ragiooal 


omy 

Exoa^U^Rii, 

AoaMCv;  Import  Ailoilniatratiop. 
IntemationaJ  Trade  Administratlaii. 
Conunarca. 
ACnOM:  ftotioa. 


Proriadal  Programa 

•  Oparatiat  GranU  Provided  to 
Syaoo. 

1-1  ana  Loan  Goarantaaa 


Kqatty  laftMtooa  Provided  to  Oyaoo. 


We  preliminarily  determine  the 
eatimated  net  aub^dy  to  be  103.55 
percent  ad  valorem  for  all 
manufacturert,  producers  or  exporters 
In  Canada  of  steel  rail  except  Algoma, 
which  is  excluded  from  this  preliminaiy 
determination. 

Casaffiatory 

Since  the  publication  of  the  Notice  of 
Initiation  in  the  Fadaral  Ragistar  (53  PR 
413M.  October  21. 1988),  the  following 
events  have  occurred.  On  October  27, 
1989.  we  presented  a  questionnaire  to 
the  Government  of  Cuiada  in 
Washington,  DC,  concerning  petitioner's 
allegations.  On  November  17. 1988. 
petitioner  filed  a  request  that  the 
preliminary  determination  be 
poatponed.  Pursuant  to  section 
703(c)(1)(A)  of  the  Act  we  postponed 
the  preliminary  determination  to  no 
later  than  February  23. 1989  (53  PR 
48562.  December  8. 1988). 

On  December  8. 1988,  we  received 
responses  from  the  Government  of 
Canada  (GOC).  the  Provincial 
Governments  of  Nova  Scotia  (GONS) 
and  Ontario.  Sysco  and  Algoma.  The 
response  of  the  GOC  listed  five  non- 
proiducer  exporters  of  steel  rail  to  the 
United  SUtes:  Grand  Valley  Steel  Ltd., 
Nortrack  Ltd..  Sessenwein  Inc.,  CP.  Rail 
Ltd  and  Bernard  Railtrack  Export  Inc. 
We  requested  diat  these  exporters 
answer  the  original  questionnaire. 

On  December  23. 1988,  we  delivered  a 
supplemental/deficiency  questionnaire 
to  the  GOC  On  January  13. 1969.  we 
received  responses  from  the  GOC, 
GONS.  and  the  Government  of  Ontario 
to  the  supplemental/deficiency 
questionnaires,  and  responses  to  the 
original  questionnaire  from  the 
following  three  non-producer  exporters: 
Grand  Valley  Steel  Ltd.,  Nortrack  Ltd. 
and  Sessenwein  Inc.  On  January  18. 
1989,  we  received  responses  to  our 
supplemental/deficiency  questionnaire 
from  Algoma,  Sysco  and  Algoma 
Central  Railway. 

On  February  la  1989,  we  delivered  an 
additional  supplemental /deficiency 
questioimaire  to  the  GOC  requesting 
further  information  from  the  GOC. 
GONS  and  Sysco.  On  February  17, 1989, 
we  received  responses  from  the  GONS 
and  Sysco  to  this  questionnaire.  On 
February  21, 1989,  we  received  the 
response  from  the  GOC. 

On  Februtuy  21, 1989,  we  also 
received  a  response  to  our  original 
questionnaire  from  CP.  Rail  Ltd.,  the 
fourth  non-producer  exporter  of  steel 
rail.  We  have  not  received  a  response 
from  Bernard  Railtrack  Export  Inc.,  the 
remaining  non-producer  exporter  of 
steel  rail 
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On  January  17, 1960,  we  received 
further  subsidy  program  allegations 
from  petitioner.  We  declined  to  initiate 
an  Investigation  on  these  additional 
programs  and  have  bifonned  all 
Interested  parties  of  our  decision. 

Scope  (rf  lovMtigatioa 

The  products  covered  by  diis 
investigation  are  new  steel  rail,  except 
light  raU,  conently  classifiable  vaAet 
HTS  Item  numbers  73O2.iai02a 
7302.101.1040.  7302.10J00a  and 
8548i)0.0000. 

Steel  rail,  whether  of  carbon,  hi^ 
carbon,  alloy  or  other  quality  steel 
Includes  but  is  not  Innited  ta  standard 
rails,  all  main  line  sections  (over  60 
potmds  per  yard),  heat-treated  ot  head- 
nardeneid  (premimn)  rails,  transit  rails, 
contact  rail  (or  "third  rail")  and  crane 
rails.  Rails  are  used  by  ^  railroad 
Industry,  by  rapid  transit  lines,  by 
subways,  in  mines  and  in  Industrial 
applications. 

Specifically  excluded  from  this 
investigation  are  light  rails  which  are  80 
pounds  or  less  per  yard.  Also  excluded 
are  relay  rails  whidi  are  used  rails 
taken  up  from  a  primary  railroad  trade 
and  relaid  in  a  railroad  yard  or  on  a 
secondary  track. 

Analysis  of  Programs 

For  purposes  of  this  preliminary 
detenninatioa  the  period  for  which  we 
are  measuring  subsidies  ("tiie  review 
period")  is  calendar  year  1987  for 
Algoma  and  ^ril  1, 1987-March  30, 
1968  for  Sysco.  These  review  periods 
correspond  to  the  respective  companies' 
fiscal  years.  Normally,  we  would  select 
the  calendar  year  as  the  review  period 
for  all  companies  if  the  companies  under 
investigation  had  different  fiscal  years. 
We  have  chosen  Sysco's  fiscal  year  as 
that  company's  review  period  in  order  to 
measure  more  accurately  the  subsidies 
received  over  time,  which  have  been 
reported  to  the  Department  on  a  fiscal 
year  basis. 

Petitioner  alleged  that  Sysco  is 
unequityworthy  and  uncreditworthy. 
We  have  consistenUy  held  that  the 
government  provision  of  equity  does  not 
per  se  confer  a  subsidy.  Government 
equity  purchases  bestow 
countervailable  benefits  only  when  they 
occur  on  terms  inconsistent  with 
commercial  considerations.  When  there 
is  no  market-determined  price  for 
equity,  it  is  necessary  to  determine 
whether  the  company  was  a  reasonable 
commercial  investment  or,  in  other 
words,  whether  the  company  was 
"equityworthy." 

"1116  GONS  is  the  sole  owner  of  Sysco, 
which  it  purchased  in  196&  Sysco  has 
never  issued  shares;  therefore,  we  must 


determine  whether  Sysco  was 
eqtiitjrworthy  in  each  instance  when  the 
GONS  made  an  equity  infusion.  We  do 
not  reach  the  question  of  whether  Sysco 
was  equityworthy  in  1968.  The  initial 
purchase  of  Sysco  by  the  CONS 
occurred  prior  to  the  15  year  period  in 
which  we  are  examining  all  die  financial 
assistance  received  by  Sysco  which  may 
have  benefited  the  company  during  the 
review  period.  We  are  using  15  years 
because  It  represents  the  average  useful 
life  of  assets  hi  the  steel  industry  as 
determined  by  the  U.S.  Internal  Revenue 
Service's  1977  Class  Life  Asset 
Depredation  Range  System  (Use  of  the 
IRS  tables  is  In  accordance  with  past 
practice  and  is  described  in  detail  in  the 
"Subsidies  Appendix"  attached  to  the 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  Cold-Rolled  Carbon  Steel  and 
Flat-Rolled  Products  from  Argentina,  46 
FR 18006,  April  28, 1964  (Subsidies 
Appendix].) 

Although  Sysco's  equityworthiness  in 
1968  and  the  GONS's  equity  infusion  in 
1968  will  not  be  examined  tbe  GONS 
made  additional  equity  infusions  into 
Sysco  hi  the  period  1977-1968. 
Therefore,  we  have  preliminarily 
determined  Sysco's  equityworthiness  in 
each  year  in  which  it  received  equity 
capital  from  die  GONS. 

A  company  is  considered 
unequityworthy  if  it  is  deemed  unable  to 
generate  a  reastmable  rate  of  return 
within  a  reasonable  period  of  time.  In 
making  our  equityworthiness 
determinations,  we  assess  tbe 
company's  current  and  past  financial 
health,  as  reflected  in  various  financial 
indicators  taken  from  its  financial 
statements,  and  where  appropriate, 
internal  accounts.  The  indicators  we 
examine  indude  the  following  ratios: 
rate  of  return  on  equity,  gross  margin  to 
sales,  financial  expenses  to  sales,  the 
current  ratio  and  debt  to  equity.  We  give 
great  weight  to  the  company's  recent 
rate  of  return  on  equity  as  an  indication 
of  finandal  health  and  prospects.  Based 
on  the  factors  described  above,  we 
preliminarily  determine  that  Sysco  was 
unequityworthy  in  each  year  in  which  it 
received  an  equity  infusion  in  the  penod 
bom  1977-198a 

Petitioner's  other  broad  allegation  is 
that  Sysco  is  uncreditworthy.  We 
consider  a  company  creditworthy  if  it 
appears  that  it  will  have  suffident 
revenues  or  resources  to  meet  its  costs 
and  fixed  financial  obligations,  absent 
government  intervention.  Like  our 
equityworthiness  test  to  determine  the 
creditworthiness  of  a  company  we 
analyze  the  company's  present  and  past 
health,  as  reflected  in  various  finanaal 
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Indicators  calculated  from  Its  financial 
itatem«ntB  We  nlve  great  weight  to  the 
company'i  rt»c«mt  p>««t  and  preaeni 
ability  to  me«f  iti  financial  cott 
oblinationi  with  lt»  cash  f!ow  Ba»«d  on 
an  unaly^i*  of  the  facton  dt'acrlbed 
above,  w^  pn»limin«rtly  determine 
Sy«ico  to  be  un creditworthy  for  the 
period  frum  1^3  to  IHflfl. 

We  hdVB  pr«liminanly  detennined 
that  Sysco  I*  uncreditworthy  daapite  the 
fact  that  it  hdj  received  financing  from 
pnvale  commercwl  aourcea.  Wa  are 
discounting  the  importance  of  auch 
financing  because  it  appean  that  Sytco 
wouJd  not  have  redeved  this  financing 
but  for  the  guarantees  provided  by  the 
GOC  and  the  CONS. 

With  respect  to  the  c«ic\iiations  of 
benefits  from  grants  and  government 
loan  and  debenture  guarmntees  received 
by  Sysco,  we  used  as  the  discount  rate 
for  allocAttng  the  beneflu  over  tune  the 
t)enchmark  interest  rate  calculated  for 
purpoaea  of  aoiiiyiing  the  Intemat  rate 
on  Sysco  s  debenture*  and  lo«na  which 
were  guaranteed  by  eitiMr  the  federaJ  or 
provincial  govemmeni  (see  tectloas 
I.A  1   and  I.C.2.).  We  were  unable  to  uae 
Sysco' s  weighted  coet  of  cepital.  which 
is  our  preferred  method  of  deriving  the 
discount  rate,  for  the  followtng  rseaooa. 
In  the  years  1973-197S.  we  do  not  have 
Information  oa  the  national  average  rale 
of  return  on  equity  In  the  years  1877- 
lOea.  aither  Sysco  s  equity  aa  a  perceal 
of  total  capttalixation  woa  oegetive  or 
Sysco's  capitaiizattoa  in  Its  entirety  was 
negative.  Consequeally,  we  oonid  no4 
meaningfully  employ  our  weighted  ooet 
of  capital  formula. 

Sytco  received  grants  or  equity 
infusloo*.  which  we  orv  trwitiag  as 
grants  (see  section  LCJ.).  In  erery  year 
durti^  the  period  1074-li«a.  In 
acoordonoe  with  past  practice  (see  FinaJ 
Affirmatirw  CountarraiJing  Duty 
DrntarttunaUotL  Otl  CourOy  Tubular 
Goods  from  Canada.  51  PR  15057,  April 
22,  1M0  (OCTUW,  for  all  the  programs 
which  provided  noa-recurring  p«nts 
and  for  all  the  benefits  received  by 
Syeco  which  we  treated  as  non-recurrlrtg 
grants,  we  first  detennined  If  the  benefll 
amount  received  by  Sysco,  In  each  of 
the  years  in  which  the  benefit  was 
received,  was  more  than  0.50  percent  of 
the  company's  total  salee  for  that  year 
In  every  year,  the  benefit  amount 
exceeded  the  0^90  percent  rate; 
therefore,  for  all  of  the  gr*nt*  and  equity 
Infuatone  recaiwd  by  Sysco,  unleee 
otherwise  spedfiad.  w«  allocated  the 
benefit  ovar  the  average  uaeful  Mfe  of 
equipment  In  the  steel  Indaatry  which  is 
IS  year*.  Using  the  abora  matbodology. 
we  also  allocatad  ovar  IB  faar*. 


otherwise  specified,  the  benefit  from  the 
grants  received  by  Algoma. 

CotuiatanI  with  our  practice  In 
preliminary  determinauoiM.  when  a 
response  to  an  allegation  denies  the 
existence  of  a  prtJKram.  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  do 
persuasive  evidence  showing  that  the 
response  Is  Incorrect  we  accept  the 
response  for  purpoees  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  veriilcaboiL  If 
the  response  cannot  be  supported  at 
verification,  and  a  program  Is  otherwiae 
countervaileble,  the  program  will  be 
considered  a  subaldy  in  the  final 
determination. 

As  manbooed  In  the  "Case  History" 
section  above,  we  have  received 
questioimalre  responses  from  two 
producers  end  four  non-producer 
exporters.  Elach  of  the  respondent  non- 
producer  exporters  has  denied  the  direct 
receipt  of  benefits  from  the  programs 
under  Investigation.  Thereftire.  the  steel 
rail  exports  of  each  reepondent  non- 
produoer  exporter  will  be  subject  to  the 
estimated  net  subsidy  of  the  producer 
from  which  it  purchased  the  steal  rail 
As  the  best  information  available,  wa 
are  assigning  the  estimated  net  subsidy 
rate  of  Sysco  to  the  non-respondent  non- 
producer  exporter.  Bernard  Ralltrack 
Export  Inc 

I.  Programs  PiaUminaiUy 
Conisr 


We  preliminarily  determloe  that 
subsidies  are  bein^  provided  to 
manufactureiY.  producers  or  exporters 
in  Canada  of  steel  rail  under  the 
following  programs: 

A.  Fmieral  Programt 

1  Debenture  Guarant«as  Provided  so 
Sysco 

Petitioner  alleged  that  the  federal  and 
provincial  governments  have  provided 
loan  guarantees  to  Sytco.  (Provincial 
loan  guarantees  are  discussed  tn 
sections  l.Ci  and  ILA-V  According  to 
Sysco's  questionnaire  response  and  Its 
financial  statements.  In  the  years  11174- 
197A,  Syeco  issued  two  debantura  serler. 
one  was  guaranteed  by  the  Cape  Breton 
Development  Corporation  (Devtxj),  a 
crown  corporation  of  the  GOC  and  the 
other  was  guaranteed  by  the  CONS.  Tha 
series  guaranteed  by  Derco  was 
denondnatad  hi  Cana^on  doUan:  tha 
series  guaranteed  by  tha  CONS  was 
denominated  in  U.S.  dollar*.  (Both 
guarantees  wtD  be  discussed  in  this 
sectton).  No  fee  was  paid  for  tfaaaa 
guarantees. 


These  guarantees  were  provided  to  a 
specific  enterprise,  therefore,  we 
preliminarily  consider  that  they  are 
countervaiUble  for  the  foUo»ving 
reasons.  According  to  the  questionnaire 
responses,  a  fee  would  not  have  been 
charged  for  a  commercial  guarnntee 
similar  to  the  guarantees  provided  by 
the  federal  and  provincial  governments. 
However,  wa  are  skeptical  that  a  firm  In 
the  same  financia]  position  as  Sysco 
would  have  been  able  to  obtain  such  a 
guarantee.  Therefore,  for  purposes  of 
this  preliminary  determii^ation.  we 
analyzed  the  extent  to  which  Sysco  was 
able  to  issue  the  debentures  on  terms 
more  favorable  than  the  benchmark 
financing. 

As  described  in  the  "Analysis  of 
Programs"  section  above,  we  have 
preliminarily  determined  that  Sysco  has 
been  uncreditworthy  throughout  tha 
period  1973-1988,  In  the  case  of 
uncreditworthy  companies,  wa  assume 
that  private  lender*  either  would  not 
provide  loans  to  such  companies  or 
would  require  a  premium  Intarest  rata. 
In  selecting  an  appropriate  benchmark, 
we  must  formulate  an  approximation  of 
the  premium  interest  rate  a  commercial 
source  of  financing  would  charge  an 
uncreditworthy  company  {»«•  the 
Subsidies  Appendix).  Tha  first  stap  In 
the  formulation  of  such  an  intarest  rate 
is  to  determine  the  highest  commonly- 
available  commercial  interest  rate  s 
creditworthy  borrower  would  havs  to 
pay  in  order  to  receive  a  loan.  This 
interest  rata  is  the  rale  that  would  be 
charged  s  marginally  creditworthy 
company. 

The  next  step  is  the  calculation  of  a 
risk  premium.  This  amount  represents 
the  difference  in  risk  between  a 
marginally  creditworthy  oompany  and 
an  uncreditworthy  oompany.  In  previous 
cases  (See  Certain  Carbon  Steel 
Products  from  Brazil  Final  results  of 
Countenrailing  Duty  AdministraUve 
Review.  52  FR  829.  January  0. 1987).  we 
have  derived  this  risk  premium  by 
examining  tha  difference  between 
Moddy's  Asa  and  Baa  corporate  bond 
rates  and  calculatiDg  the  percentage  this 
difference  represents  of  the  prime 
intarest  rate  In  the  United  Sutes.  We 
have  found  that  the  risk  premium  as 
calculated  by  this  approach  is  12 
percent.  If  the  financing  is  not  in  US. 
currency,  this  percentage  Is  then  applied 
to  the  prime  Interest  rate  In  the  country 
concerned  to  fet  a  comparable  measure 
of  tha  risk  premium  In  the  local 
economy.  The  final  step  in  otir 
calculatioB  of  tha  appropriate 
benchmark  for  an  nncradltwartfay 
company  Is  to  add  the  rtak  premhim  to 
the  highinet  long-term  oominercial 


Intarast  rate  commonly-aTailabk  to 
companies  In  the  country  In  qnestian. 
For  the  debentures  denominated  in 
Canadian  doDars,  we  calculated  Ae 
benchmark  Interest  rate  at  described 
below.  According  to  the  federal 
government  re^ponae,  tfaa  Canadian 
government  does  not  maintain  statistics 
on  tha  highest  long-term  Cflmmerdal 

interest  rate  ^nmmnnl y-air n  jh^blft  to 

companies.  Therefore,  for  purposes  of 
the  first  step  of  our  calculations  we 
chose  a  surrogate  interest  rate  asing  the 
following  approach.  If  the  natjonal 
average  short-term  hiterest  rate  in  the 
year  the  debenture  was  issued,  as 
represented  by  the  interest  rate  on  90- 
day  commercial  paper,  was  greater  than 
die  national  average  long-tenn  interest 
rate  in  the  year  die  debenture  was 
issued,  as  represented  by  the  average 
yield  on  long-term  corporate  bonds,  we 
used  the  national  average  short-term 
rate  in  1967.  If  the  national  average 
short-term  interest  rate  in  the  year  the 
debenttire  was  issued  was  less  than  the 
national  arerage  long-term  faiterest  rate 
in  the  year  the  debentmv  was  issued, 
we  need  the  nationa]  aTerage  long-term 
interest  rate  in  the  y^er  the  debenture 
was  issued. 

We  added  to  tbe  cboeen  faiterest  rate 
the  risk  premhnn.  wtiidi  we  calculated 
according  to  the  methodology  described 
above  as  12  percent  of  the  Canadian 
prime  rate.  We  used  the  resulting 
interest  rate  as  our  benchmark  for  the 
debentures  denominated  in  Canadian 
currency. 

With  respect  to  the  debentores 
denominated  in  U.S.  dollars,  we 
followed  the  same  general  approach 
described  above  in  constructing  a 
benchmark.  We  used  the  rates  on  Baa 
corporate  bonds  as  the  highest  long-term 
commercial  rate  commonly  available  to 
companies  and  12  percent  of  the  VS. 
prime  rute  for  the  calculation  of  the  risk 
premium.  Based  on  this  methodology, 
we  derived  a  benchmark  for  the 
debentures  denominated  in  U.S.  dollars. 

We  compared  the  two  benchmarks 
formulated  above  to  the  interest  rates 
received  on  the  two  series  of  debentures 
issued  by  Sysco  and  found  that  the 
interest  rates  on  Sysco's  debentures 
were  lower  than  the  respective 
benchmarks.  Therefore,  we  preliminarily 
determine  that  the  guarantees  provided 
to  Sysco  by  the  COC  and  the  CONS  are 
counterrailable. 

To  determine  the  benefit,  we 
calculated  the  payment  differential 
between  the  benchmark  financing  and 
the  guaranteed  debentures  using  our 
loan  methodology  for  long-term  loans 
which  is  described  in  the  Si^idies 
Appmadix  and  has  been  described  in 
numoons  previous  cases  (See  Final 


Affinaative  Countervailuig  Duty 
Determination;  Certaia  Granite 
Products  frem  Spain.  saFR243¥i,)xBMB 
28. 1988).  We  allocated  tbe  benefit  over 
time  u^ig  as  ttie  discoant  rate  dte 
benchmark  interest  rates  described 
above.  (We  were  not  able  to  base  the 
discount  rate  on  ^sco's  weigjited  cost 
of  capital  iat  &b  leasons  cbscossed 
above  in  the  "Analysis  of  Programs" 
sectitm).  We  then  divided  die  benefit 
attributable  to  die  review  period  by 
Ssrsco's  total  sales  and  calculated  an 
estimated  net  subsidy  of  1.46  percent  at/ 
valorem  lot  Sysca 

2.  Forgiven  Wharf  Loan 

According  to  Sysco's  qoesttonnaire 
response,  in  1974,  the  federal 
government  provided  Sysoo  with  a  loan 
to  construct  a  loading  wfaarl  In  1981,  the 
federal  government  amioanced  that  the 
loan  wcmld  be  forgiven.  In  1962,  Sjrsco 
removed  this  loan  from  its  long-tenn 
liabiUties  as  shown  in  its  fe««nrial 
statements. 

We  preliminarily  determine  that  die 
benefit  provided  by  tbe  loan  forgiveness 
is  coimtervallable  because  it  was 
provided  to  a  qiecific  enterprise. 
Pnrthennore,  we  preliminarily  determine 
that  the  outstanding  principal  and 
accraed  intoest  as  of  1962  should  be 
treated  as  a  grant  received  in  1962 
because  die  loan  has  been  forgiven. 

Using  the  declining  balance 
methodology  and  the  benchmark 
interest  rate  described  in  the  previous 
section  as  the  discoant  rate,  we 
allocated  the  benefit  over  20  years, 
which  re^H'esents  the  average  useful  life 
of  a  wharf  according  to  the  U.S.  hitemal 
Revenue  Service's  1977  Class  Life  Asset 
Depreciation  Range  System.  We  then 
divided  the  beiiefit  attributable  to  tbe 
review  period  by  Sysco's  total  sales  and 
calculated  an  estimated  net  subsidy  rate 
of  1.16  percent  ad  valorem  for  Sysco. 

3.  Regional  Development  Incentive 
Program  (RDIP) 

The  RDIP  was  administered  by  the 
Department  of  Regional  Economic 
Expansion  (DREE)  until  its  replacement 
with  the  Industrial  Regional 
Development  Program  (IRDP)  in  1983,  It 
was  established  in  1969  for  the  purpose 
of  creating  stable  employment 
opportunities  in  areas  of  Canada  where 
emplojrment  and  economic  opportunities 
are  chronically  low,  namely  the  Atlantic 
provinces.  The  DREE  offered  incenties 
based  on  a  case-by-case  evaluation  of 
capital  investment  projects.  Projects  that 
could  iiroceed  without  RDIP  assistance 
were  ineligible.  Assistance  was 
provided  in  the  form  of  grants  at  loan 
guarantees. 


Aldwogh  the  program  was  terminated 
in  1983,  RDIP  grants  were  provided  to 
bodi  Sysco  and  Algoma,  ;Hior  to  its 
terminatioD.  We  preliminarily  determine 
that  the  RDIP  grants  are  cotmtervailable 
because  tbe  benefhs  are  limited  to 
companies  located  within  spetnfic 
regions. 

Sysco  received  foor  RDIP  grants; 
Algoma  received  two  RDEP  grants. 
According  to  Algoma's  questionnaire 
response,  one  of  its  grants  was 
specifically  tied  to  die  production  of 
products  not  under  investigation. 
Therefore,  consistent  with  past  practice 
(see  OCTC],  we  did  not  incbde  this 
grant  in  our  calculations.  Algoma's  other 
grant  was  approved  in  1972. 

To  calculate  a  benefit  we  used  the 
declining  balance  methodology.  We 
used  as  the  discoimt  rate  for  Algoma  the 
national  average  long-term  interest  rate 
in  Canada  in  1972.  (We  were  unable  to 
use  our  wei^ted  cost  of  capital  formula 
because  we  do  not  have  information  on 
the  rate  of  return  on  equity  in  Canada  in 
1972).  We  used  as  the  discount  rate  for 
Sysco  the  interest  rate  benchmark 
discussed  in  section  I_A.l.  On  this  basis, 
we  calculated  the  benefits  attributable 
to  the  review  period  and  allocated  them 
to  the  respective  total  sales  of  Algoma 
and  Sysca  We  calculated  the  estimated 
net  subsidy  to  be  0.03  percent  ad 
valorem  for  Algoma  and  1.01  percent  ad 
valorem  for  Sysco. 

4.  Certain  Investment  Tax  Credit  (ITCs) 

TTiere  are  a  number  of  categories  of 
ITCs  in  Canada  and  varying  tax  credit 
percentage  levels  within  some  of  the 
categories.  Based  on  our  previous 
examination  of  all  types  of  ITCs  in 
Canada  (see  OCTC  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Fresh  Atlantic 
Croundfish  from  Canada.  51  FR  10041, 
March  24, 1988  [Croundfish]].  we 
initiated  an  investigation  on  the 
following  four  tj-pes  of  ITCs:  (1)  lax 
credits  of  three  and  13  percent,  above 
tlie  basic  seven  percent  rate  which  we 
have  previously  found  non-specific,  for 
investment  in  "qualified  propert>" 
located  in  certain  regions  of  Canada;  (2) 
tax  credits  for  investment  in  "certified 
property";  (3)  tax  credits  for  large 
companies  of  10  percent  above  the  basic 
twenty  percent  for  investment  in  capital 
equipment  used  for  scientific  research; 
and  (4)  tax  credits  for  investment  in 
transportation  and  construction 
equipment 

Canadian  tax  law  provides  that  ITCs 
may  be  subtracted  from  taxes  owed,  but 
if  no  taxes  are  owed  (either  because  a 
company  is  initially  in  a  tax  loss 
position  or  because  only  some  of  tbe 
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rrCa  haw  b««n  ui*d  to  Mtlify  all  Ux 
Liability).  thoa«  axoaaa  ITCa  aamad  after 
April  la,  1963  havt  a  rafundabla.  one- 
tlma  caah  value  equal  to  20  percent  of 
the  initial,  face  value  of  the  ITC  (40 
percent  for  unall  buainesaea). 

According  to  Ita  queatioiuiaire 
reaponae.  Syaco,  ai  a  provlndaLly- 
owned  corporation,  la  not  liable  for 
federal  tax.  During  and  prior  to  the 
review  period.  Syaco  made  numeroua 
capital  Inveatmenta  and  experienced 
large  loaaet.  However,  becauae  the 
company  la  nut  liable  for  federal  taxea. 
II  wai  not  eligible  for  a  refund  of  taxea 
under  the  ITC  law 

Algoma,  In  Itf  queatiunnaire  reaponae. 
atated  thai  It  benefited  from  the  three 
percent  tax  credit,  above  the  banc  rate 
of  aeven  percent,  for  tnveatmeni  in 
"qualified  property"  becauae  It  It 
located  In  northern  Ontario  and  that  It 
did  not  uae  the  other  ITCa  under 
Inveitigation.  Purthermnre.  becauae 
Algoma  did  not  owe  taxea  on  the  tax 
return  filed  In  the  review  period.  It 
received  a  refund  under  the  procedurea 
deacnbed  above. 

We  preliminarily  determine  that  the 
three  percent  tax  credit,  above  the  baaic 
rale  oif  aeven  percent,  for  inveatment  In 
"qualified  property"  la  countervailable 
becauae  It  la  limited  to  companiea 
located  In  certain  reglona  of  Canada. 

To  calculate  the  benefit  from  the 
"qualified  property"  ITC  we  followed 
our  standard  tax  methodology  Under 
our  tax  methodology,  we  allocate  an 
income  tax  benefit  to  the  year  In  which 
the  tax  return  wai  filed.  Algoma 
received  a  refund  on  the  tax  return  filed 
during  the  review  period  Therefore,  we 
conaider  the  amount  of  the  refund 
attributable  to  the  three  percent  In 
exceaa  of  the  baalc  rate  of  aeven 
p«n.enl.  to  be  the  benefit  Algoma 
received  dunng  the  review  period  We 
divided  this  benefit  amount  by  Algoma'i 
IoImI  (ales  for  the  review  period  and 
calculated  an  estimated  net  tubaldy  of 
0.02  percent  cid  valortftn 

B.  Joint  Fmhral  Provincial  Pixi^rama 

1  Oneral  Development  Agreementa 
((;UA) 

GDAs  provided  the  legal  basis  for 
various  d«partments  of  the  federal  and 
provincial  gt)vemmenta  to  ctwperate  In 
the  estubllshment  of  economic 
development  programs  The  GDAs  were 
umbrella  agreements  which  slated 
general  economic  development  goals. 
Ten  year  GDAs  were  signed  with  most 
provinces  in  1074 

Subsidiary  agreements  were  signed 
purauant  to  the  CDAa.  The  subsidiary 
agreements  were  generally  between 
particular  federal  and  provincial 


government  d«p«rtmenta  and  addrtaaed 
economic  developmenl  and 
Infrtstructur*  OMda.  Thau  afTMOMntj 
eatabliahed  varioua  Individuala  types  of 
economic  davelopmant  programa. 
delineatad  admlniatrative  prooadurea 
and  aet  out  tha  relative  funding 
commitment*  of  tha  fedaral  and 
provincial  govemmenta.  Subaidiary 
agrvementa  were  typically  directed  at 
eatabliahing  traditional  government 
economic  aaaiatance  programa, 
developing  Infrastnicture.  providing  for 
economic  development  aaaiatanoe  for 
certain  reglona  within  the  provinca.  and 
providing  financial  assistance  to  specific 
reglona.  Induatries  or  enterprlaea. 

Three  such  subsidiary  agreements 
were  signed  between  the  federal 
government  and  the  government  of  Nova 
Scotia.  Two  agreementa  were 
specifically  designed  to  provide 
aaaiatanoe  to  Syaco.  The  third  provided 
for  the  funding  of  Induatrial 
development  projecta  throughout  the 
province. 

We  preliminarily  determine  that  funda 
provided  to  Syaco  under  the  first  two 
agreements  are  countervailable  in  their 
entirety  becauae  they  provided  granta  to 
a  specific  enterprise.  With  reapect  to  the 
funda  provided  under  tha  Industrial 
Development  Subaidiary  Agreement  we 
preliminarily  determine  that  the  portion 
of  funds  provided  by  the  CONS  are  not 
countervailable  becauae  tha  aaaiatance 
is  not  limited  to  a  specific  antarprlae  or 
induatry  or  group  of  enterprlaea  or 
Induatnea  in  Nova  Scotia.  However,  we 
also  preliminarily  determine  that  the 
portion  of  funds  provided  by  tha  COC 
are  countervailable  becauae  they  are 
limited  to  companies  in  a  particular 
region  of  Canada  [i.a.,  tha  Province  of 
Nova  Scotia). 

With  reapect  to  the  Industrial 
Development  Subsidiary  Agreement,  we 
note  that  although  the  agreement 
provided  benefits  to  a  wide  range  and 
number  of  industries,  an  amendment 
was  made  to  the  agreement,  subsequent 
to  Its  Implementation,  providing  specific 
funds  for  Sysco.  Wa  will  examine  thia 
amendment  and  whether  It  conatitutea  a 
discretionary  governmental  action 
which  provided  a  benefit  to  a  specific 
enterprise. 

No  assistance  to  Algoma  was 
provided  under  the  Canada/Ontario 
GDA  or  corresponding  subaidiary 
agreements. 

We  calculated  \ha  benefit  conferred 
by  the  grants  using  the  diaoount  rate  for 
Sysco  referred  to  above  (see  section 
LA  1  ).  and  our  declining  balance 
methodology  We  divided  tha  benefit 
attributable  to  the  review  period  by 
Sysco  s  total  sales  and  calculated  an 


estimated  net  aubaidy  of  24.72  percent 
ad  ralonm  for  8y*oo. 

2.  Economic  and  Regional  Development 
AgreemenU  (ERDA) 

ERDAa  are  esaentially  a  continuation 
of  the  CDAa.  ERDAa  were  signed  with 
every  province  and  territory  In  the  early 
laeO's.  Similar  to  GDA  subaidiary 
agreementa,  ERDA  subaidiary 
agreementa  eatabliab  programs, 
delineate  administrative  procedures  and 
aet  up  the  relative  funding  commitments 
of  the  federal  and  provincial 
govemmenta. 

Two  subsidiary  agreementa  were 
signed  between  the  federal  government 
and  the  province  of  Nova  Scotia  which 
related  to  Sysco.  The  first  provided  for 
grants  to  fund  the  modemlxation  of 
Syaco'a  operatioiu.  The  second  provided 
for  the  fimding  of  economic  planning 
projects  throughout  the  province. 

We  preliminarily  determine  that  funds 
provided  to  Sysco  under  the  first 
agreement  are  countervailable  in  their 
entirety  because  the  agreement  providea 
grants  to  a  specific  enterprise.  With 
respect  to  this  funds  provided  under  the 
second  agreement  we  preliminarily 
determine  that  the  portion  of  funds 
provided  by  the  CONS  are  not 
countervailable  becauae  the  aaaiatance 
is  not  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries  in  Nova  Scotia.  However,  we 
also  preliminarily  determine  that  the 
portion  of  funda  provided  by  the  GOG 
are  countervailable  because  they  are 
limited  to  companies  in  a  particular 
region  of  Canada  [i.e.,  the  Province  of 
Nova  Scotia). 

No  assistance  under  the  Canada/ 
Ontario  ERDA  was  provided  to  Algoma. 

To  calculate  the  benefit  we  used  the 
same  methodology  described  in  the 
previous  section.  We  calculated  an 
estimated  net  subsidy  of  4.86  percent  od 
valorem  for  Sysco. 

C.  Provincial  Programa — Province  of 
Nova  Scotia 

1.  Operating  Grants  to  Sysco 

The  GONS  has  provided  Sysco  with 
"operating  grants"  to  cover  interest  on 
long-term  debentures  and  other 
operating  costs. 

We  preliminarily  determine  that  these 
operating  grants  are  countervailable 
because  they  provide  funds  to  a  specific 
enterprise.  We  also  determine  that  these 
grants  are  non-recurring  grants  because 
of  their  exceptional  nature  and  the 
uncertainty  that  they  will  continue. 
Furthermore,  we  note  that  theee 
operating  grants  have  not  been  provided 
under  any  particular  long-standing 


provladal  program.  InateMl  ft  appears 
from  tbe  infannatloD  to  tha 
questknnairt  nepoosea  ^t  tbt  famda 
are  pcotided  by  the  CONS  to  Sfsoo 
according  to  tbe  irresnlar  financial 
neada  of  tha  cooipany  in  a  partiailar 
year. 

To  calculate  tha  beoafit.  we  iiaad  the 
same  matbodology  described  in  tha 
previoua  aection.  The  eatimated  net 
subsidy  is  29.61  percent  ad  valorem  for 
Sysco. 

2.  Lons-Term  Loan  Goaraatees  Provided 
toSjrsco 

Tbe  province  of  Nova  Scotia 
guarantees  all  of  the  long-term  loans 
made  to  Sysco  by  banks  and  trust 
companies.  These  guarantees  were 
provided  to  a  specific  enterprise; 
therefore,  we  preliminarily  consider  that 
they  are  cotmtervailable  for  the 
following  reasons.  According  to  the 
questionnaire  resfmnses,  a  fee  would 
not  have  been  charged  for  a  commercial 
guarantee  similar  to  the  gnarantees 
provided  by  the  GONS.  However,  we 
are  skeptical  that  a  firm  bi  the  same 
financial  position  as  Sysco  would  have 
been  able  to  obtain  such  a  gnarantee. 
Therefore,  for  porpoaea  of  this 
preliminary  determination,  we  analysed 
the  extent  to  wfaidi  Sysco  was  aUe  to 
obtain  the  long-term  loans  on  terms 
more  favorable  than  the  bencfamaii 
financing. 

We  used  as  our  benchmark  for  the 
long-term  loans  guaranteed  by  the 
GONS,  the  benchmark  interest  rate 
calculated  in  section  LA.1.  pertaining  to 
the  debentnras  denominated  in 
Canadian  doUan  guaranteed  by  the 
federal  government.  We  compared  this 
benchmark  to  the  interest  ratea  <»  long- 
term  loans  received  by  Sysco  and  found 
that  the  interest  rates  on  Sysco's  long- 
term  loans  were  lower  than  the 
benchmark.  Therefore,  we  preliminarily 
determine  that  the  guarantees  provided 
to  Sysco  by  the  GONS  on  Sysco's  Long- 
term  loans  are  countervailable. 

To  determine  the  benefit  we 
calculated  the  payment  differential 
l)etween  the  benchmark  financing  and 
the  guaranteed  long-term  loans  using  our 
loan  methodology  for  long-term  loans 
described  in  section  IA.1.  We  then 
divided  the  benefit  attributable  to  the 
review  period  by  Sysco's  total  sales  and 
calculated  an  estimated  net  snbaidy  of 
14.11  percent  od  valorem  for  ^sco. 

3.  Equity  infusions 

Tbe  province  of  Nova  Scotia  has 
made  several  equity  infusions  into 
Sysco.  These  equity  infusions  consisted 
of  the  conversion  of  outstanding  debt  to 
equity,  and  the  provision  of  money  for 
redemption  of  loans  and  capital 


conatmctiaiL  As  noted  in  the  "Analysis 
of  Programs"  section  above,  we  have 
preliminanly  found  Sysco  to  be 
unequityvrortfay. 

We  nonnally  calculate  the  benefit 
conferred  by  government  equity 
infusions  inconsistent  witfi  commercial 
considerationa  by  determining  the 
difference  between  &e  national  average 
rate  of  return  on  equity  and  the  rate  of 
rettiTTJ  on  equity  of  the  company  under 
investigation.  However,  Sysco's 
financial  statements  indicate  that  the 
entire  amoimt  of  the  GONS's  equity 
capital  has  been  consumed.  Therefore, 
the  calculation  of  any  rate  of  rettmi  on 
equity  for  Sysco  would  not  be  a 
meaningful  measure.  Furthermore,  we 
believe  that  even  if  we  could  somehow 
calculate  a  rate  of  return  on  equity  for 
Sysco,  the  difference  between  Sysco's 
rate  of  return,  presumably  a  negative 
value,  and  the  national  average  rate  of 
return  would  be  so  great  that  the  "grant 
cap"  vrould  be  exceeded.  We  therefore 
treated  all  the  equity  infusions  received 
by  Sysco  as  grants. 

We  calculated  the  benefit  from  the 
equity  infusions  using  the  grant 
methodology  described  in  previoos 
sections  (see,  for  example,  section 
13.1.).  We  divided  the  benefit 
attributable  to  the  review  period  by 
Sysco's  total  sales  and  calculated  an 
estimated  net  subsidy  of  26.63  percent 
ad  valorem  for  Sysco. 

n.  Programe  Pratioiinarfly  Datenninad 
Not  To  Confer  Sabsidias 

We  preliminarily  determine  that  the 
following  programs  do  not  confer 
subsidies: 

A.  Short-Term  Loan  Guarantees. 

The  GONS  also  guarantees  aD  of  the 
demand  loans  made  to  Sysco  by  banks. 
We  consider  these  loans  to  be  short- 
term  loans  because  tiiey  are  listed  under 
cnrrent  babihties  in  Sysco's  financial 
statements. 

Tlie  guarantees  on  these  demand 
loans  were  provided  to  a  specific 
enterprise;  tberefore,  we  preliminarily 
consider  that  they  are  countervailable 
for  the  following  reasons.  According  to 
tbe  questionnaire  responses,  a  fee  would 
not  bave  been  charged  for  a  commercial 
guarantee  similar  to  the  guarantees 
provided  by  Ae  GONS.  However,  we 
are  skeptical  that  a  firm  in  the  same 
financial  positimi  as  Sysco  would  have 
been  able  to  obtain  such  a  guarantee. 
Therefore,  for  purposes  of  this 
preliminary  determination,  we  analyzed 
the  extent  to  whidi  Sysco  was  able  to 
issue  the  loans  on  terms  more  favorable 
than  the  benchmark  financing. 

We  used  as  our  benchmark,  the 
interest  rate  on  90-day  ctHnmercial 


paper  in  Canada.  (According  to  the  GOC 
questionnaire  response,  this  rate 
ropmants  the  natkmal  average  short- 
term  interest  rate  in  Canada).  We 
compared  this  benchmark  to  the  interest 
rates  received  on  the  demand  loans 
received  by  Sysco  and  found  that  the 
interest  rates  on  Sysco's  loans  were 
higher  than  the  benchmarL  Therefore, 
we  preliminarily  determine  that  the 
guarantees  provided  to  Sysco  by  the 
GONS  on  Sysco's  demand  loans  are  not 
countervailable. 

B.  Iron  Ore  Freight  Subsidy  to  AJogoma 

Algoma  ships  sintered  iron  ore  peDets 
from  its  mine  in  Wawa.  Ontario  to  ita 
steel  mill  at  Sault  Ste.  Marie  by  rail  on 
the  Algoma  Central  Railway  (ACR).  The 
ACR  also  operates  the  Agawa  Canyon 
Tour  Train  which  is  an  important  tourist 
attraction  in  Northern  Ontario. 

In  1986,  Algoma  reconsidered  its  use 
of  Wawa  iron  ore  because  the  delivered 
cost  of  Wawa  ore  was  not  competitive 
when  compared  to  the  delivered  cost  of 
ore  from  altemabve  sources.  In  order  to 
make  the  delivered  cost  of  Wawa  ore 
competitive,  Algoma  sought  a  reduction 
in  ACR's  freight  rates. 

Algoma  considered  closing  its  Wawa 
mine,  if  ACR  did  not  reduce  the  freight 
rate  to  a  competitive  level  Such  an 
action  would  have  forced  ACR  to  cease 
all  operations,  including  its  tour  train 
operation. 

To  preserve  the  continued  operation 
of  ACR,  the  Ontario  and  the  Federal 
Governments  provided  grants  to  the 
ACR.  The  grants  were  made  under  a 
joint  federal-fRXTvincial  program 
estabiiahed  under  the  'X^nada-Ontario 
Subsidiary  Agreement  for  Tourism 
Development"  (COTDA),  which  is  a 
sobsidiiarf  agreement  under  ERDA.  Tbe 
purpose  erf  COTDA  is  to  stimulate  the 
develofHnent  of  tourism  in  Ontario. 

Petitioner  alleges  that  the  grants 
received  by  ACR  confer  a  benefit  to 
Algoma  since  ACR  reduced  the  freight 
rate  charged  to  Algoma  after  receiving 
the  grants  from  tbe  two  governments 
Algoma  states  in  its  questionnaire 
response  that  since  it  could  have  bought 
iron  ore  fnnn  other  sources  at  a  cost 
lower  than  mining  and  transporting  its 
own  ore,  it  did  not  receive  a  benefit 
from  the  grants  received  by  ACR. 

We  preliminarily  determine  that  the 
grants  provided  to  ACR  do  not  confer  a 
countervailable  benefit  to  Algoma 
Algoma  has  provided  documentations 
indicating  it  was  able  to  purchase  iron 
ore  at  a  cheaper  price  than  the  cost  of 
mining  its  own  ore  at  the  Wawa  mines 
and  transporting  it  through  ACR.  Thus, 
the  grants  received  by  ACR  do  not 
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ptvvlda  ■  oounterviliabie  bciMlU  to 

m.  Proframs  PrvUminarlly  DstonniiiMi 
NottolMUMd 

Wa  prallnumihly  d«tarmui«  that  tha 
following  programt  ware  nut  uaad  by 
rnanufucturara.  producara  or  axportert 
In  Caniida  of  iteal  rail  dunng  the  ravtew 
period: 

,4   Ft^ierul  Prngrarnt 

1   Industrial  and  Raglonal  Uevelopment 
PTx>Hram  (IRDP) 

The  IRDP  wai  attabilahad  In  lOSa, 
replacing  the  RUIP  Tha  program  waa 
designed  to  promote  Indistnal 
development  in  all  regions  of  Canada 
through  financial  support  in  the  fono  of 
grants,  loana  and  loan  guaranteaa.  The 
IRDP  program  terminated  on  |une  30, 
198*.  According  to  the  responses,  no 
Tinanclal  assistance  under  this  program 
was  provided  to  tha  respondent 
companies  under  this  pn)gram. 

2.  Loans  under  the  Knterpnse 
Development  Programs  (EDP) 

The  EDP  was  established  In  1977  and 
terminated  in  1963.  It  was  designed  to 
assist  Individuals,  companies  and 
oorporatlona  to  enhance  productivity  tn 
the  manufacturing  and  processing 
aectors  of  the  Canadian  economy 
According  to  the  reaponsaa,  tha 
respondent  corapanlea  did  not  receive 
any  aaaistance  under  this  program. 

3  Program  for  Kxport  Market 
Development  (PEMD)  and  Promotional 
Prelects  Program  (PPPl 

The  PE\4D  was  conaohdated  and 
restructured  in  1967  and  now  includes 
the  former  PPP.  Support  provided  undar 
the  new  program  is  either  iqduatry- 
Initiated  (former  PGMD)  or  government 
Initiated  (former  PPP).  Undar  the 
industry  initiated  component.  Interest- 
fee  loans  are  provided  to  industries 
requesting  assistance  m  export  market 
development.  Under  the  government- 
initiated  component,  the  GOC  organixea 
and  sponsors  International  trade  fairs 
and  missions.  According  to  the 
responses,  the  respondent  companies 
did  not  receive  assistance  under  this 
prt>gram  for  sales  to  the  Ifnited  States. 

4.  Federal  Kxpanslon  and  Devplopment/ 
Northern  Ontario  (FEDNOR) 

FEDNOR.  established  in  1987  with  a 
five  year  mandate,  was  designed  to 
promote  economic  development  In 
Northern  C)ntarto  The  CORK  Industrial 
program,  as  part  of  FEDNOR,  provide* 
assistance  through  loan  Insurance  and 
grants  for  various  projects  According  lu 
the  rpfiponses,  the  respondent 


companiM  did  not  r«o«lv«  matAttmaot 
under  this  program. 

5.  Communlty-B«s«d  Industrial 
Adjustment  Program  (CLAP)  Grants 

ClAP  was  established  in  1961  as  part 
of  the  Industrial  and  Labor  Adjustment 
Program.  It  was  terminated  In  1064. 
Asaiatanca  under  the  CLAP  waa 
provided  for  capital  projects  to 
commercial  enterprises  located  tn  areas 
affected  by  serious  industrial 
dislocations.  According  to  the 
reaponae*.  no  asaistanoe  under  this 
program  was  provided  to  the  respondeat 
companiea. 

6  Export  Credit  Financing 

The  Kxport  Development  Council 
(EDC)  was  created  to  facilitate  Canada's 
export  trade  within  the  framework  of 
the  (Canadian  Export  Development  Act. 
The  EDC  a  self-sustaimng  Crown 
Corporation,  insures  and  nnances 
Canadian  export  sales.  Accorduig  to  the 
responses.  ELXZ  did  not  finance  or  insure 
the  sale  of  ateel  rail  to  the  United  States 
during  the  review  period. 

7  Defenae  Industry  Productivity 
Program 

The  DIPP.  administered  by  the 
Department  of  Regional  and  Industrial 
Expanaion  (DRIE)  has  several  purpose*. 
Among  theee  purpoee*  li  the  stlmalation 
of  exports  of  military  Kardware  and  the 
proviaion  of  aaaistance  to  upgrade 
equipment  proceaae*  and  facilities  to 
make  companies  more  competitive  In 
bidding  for  military  hardware  contracts. 

AlgfMna  applied  for  DIFP  grants  for 
the  installation  of  hot  metal 
desulphurixatlon  facilities.  DIPP  funds 
were  paid  to  Algoma  in  1960  and  1981. 
Wa  examined  these  grants  in  OCTC. 
Although  the  [)epartment  may 
determine  that  DLPP  grants  serve  as 
export  subsidies  in  other  cases,  we 
determined  in  OCTG  that  there  were  no 
conditions  In  the  Algoma  DIPP  grant 
which  were  tied  to  export  performance 
or  which  made  the  grant  contingent  on 
exports.  Algoma  has  a  large  home 
market  for  desulfurized  steel  and 
products  made  from  desulfurized  steel. 
This  DIPP  grant  benefiu  Algoma's  entire 
productioa  and  not  exports  alone.  Tbtu, 
we  preliminarily  determine  that  this 
grant  was  not  an  export  subsidy 

Although  we  have  preliminarily 
determined  that  this  program  is  not  an 
export  subsidy,  we  must  still  determine 
whether  any  benefits  were  received 
during  the  review  period  and  if  so 
whether  this  program  is  limited  to  a 
specific  enterpnse  or  industry  or  group 
of  enterprises  or  industries.  Consistent 
with  the  Subsidies  Appendix,  we  divide 
the  sum  of  all  grants  received  in  each 


yesir  by  the  total  aele*  of  the  oompany  in 
the  same  year.  Algoma  reoeived  no 
other  grantj  In  1S80  and  1961.  The 
calculated  benefiU  in  OCTC  were  de 
mmimir^  Le.,  leas  than  aflO  percent 
Therefore,  as  In  OCTC,  we  expensed 
them  hi  the  year  of  receipt  Because  the 
DIPP  grants  received  by  Algoma  were 
expensed  prior  to  the  review  period  and 
because  no  DEPP  grants  were  received 
by  Algoma  during  the  review  period,  we 
preliminarily  determine  that  Algoma  did 
not  uae  this  program.  According  to  its 
questionnaire  response,  Sysoo  did  not 
receive  any  grants  under  this  program. 

B.  Joint  Federal-Provincial  Programs 

Mineral  Development  Agreement  (MDA) 
Benefits  to  Algoma 

The  MDA  agreement  is  a  subsidiary 
agreement  pursuant  to  the  Economic 
Regional  Development  Agreement 
between  Canada  and  the  Province  of 
Ontario  effective  November  2. 1964.  The 
MDA  Subaidiary  Agreement  was 
Implemented  on  June  17. 1966  with  a 
five-year  mandate.  Its  purpose  is  to  aid 
and  encourage  Ontario's  mineral 
industry  According  to  the  responses. 
Algoma  has  not  received  assistance 
under  the  MDA  subsidiary  agreement. 

C.  Prorincial  Programs 

1.  Ontark)  Development  Corporation 
(ODC)  Export  Support  Loans.  Other 
Loans  and  Loan  Goarantees 

lliis  program  was  established  to 
assist  in  the  development  and 
diversification  of  indiutries  In  Ontario. 
According  to  the  responses,  Algoma  and 
Sysco  have  not  received  assistance 
under  this  program. 

2.  Provision  of  Electricity  by  Ontario 
Hydro  to  Algoma 

Petitioner  alleged  that  the 
government-owned  power  company  in 
Ontaria  Ontario  Hydro,  provides 
incentive  rates  for  large  industrial 
customers  in  off-peak  hours.  According 
to  the  response.  Algoma  did  not 
purchase  electricity  from  C>ntano  Hydro. 

3  Income  Tax  Exemption  for  Sysco 

As  a  crown  corporation  owned  by  the 
CONS.  Sysco  Is  exempt  from  the 
payment  of  federal  taxes.  According  to 
Sysco's  financial  statements,  the 
company  has  incurred  losses  throughout 
the  1980s.  As  a  result  Sysco  would  have 
incurred  no  federal  income  tax  liability 
before  or  during  the  review  period 
Therefore,  Sysco  did  not  benefit  from  its 
tax  exemption  during  the  review  period. 


Vetificatioo 

In  accordance  with  section  77e(b)  of 
the  Act.  we  wiD  verify  the  Information 
used  in  making  our  final  determination. 

Suspanakn  of  Liquidatkn 

In  accordance  with  section  703(d)  of 
the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  steel  rail  from  Canada 
which  are  entered,  or  ivithdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  pubUcation  of  this  notice  in 
the  Federal  Registar,  and  to  require  a 
cash  deposit  or  bond  for  all  entries  of 
this  merchandise,  except  entries  by 
Algoma,  equal  to  103.55  percent  ad 
valorem.  Algoma  is  excluded  from  this 
preliminary  determinatioiL  This 
suspension  wiU  remain  in  effect  until 
further  notice. 

Entries  of  the  subject  merchandise  by 
all  non-producer  exporters,  except 
Bernard  Railtrack  Export  Inc.,  will  not 
be  subject  to  suspension  of  Uquidation 
and  a  cash  deposit  or  bond  equal  to  the 
estimated  net  subsidy  If  it  can  be 
demonstrated  to  the  U.S.  Customs 
Service  that  the  entries  of  the  subject 
merchandise  were  produced  by  and 
purchased  from  Algoma.  Entries  made 
by  Bernard  Railtrack  Export  Inc  wHl  be 
subject  to  suspension  of  liquidation  and 
a  cash  deposit  or  bond  equal  to  the 
estimated  net  subsidy  shown  of  103.55 
percent  ad  valorem. 

ITC  Notificatioa 

In  accordance  with  section  703(f)  of 
the  Act  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprtvileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Comment 

In  accordance  with  S  355.38  of  the 
Commerce  Department's  regulations 
published  in  the  Federal  Register  on 
December  27, 1988  (53  PR  52306]  (to  be 
codified  at  19  CFR  355.38),  we  wUl  hold 
a  public  hearing,  if  requested,  on  April 
21, 1989  at  10:00  a  jn.  in  room  3706,  to 
afford  interested  parties  an  opportunity 


to  comment  on  this  preliminary 
determination.  Interested  parties  who 
wish  to  request  or  to  participate  in  a 
hearing  must  submit  a  request  within  10 
days  of  the  publication  of  this  notice  In 
the  Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room  B- 
099, 14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  2023a 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  arguments  to  be  raised  at  the 
hearing.  In  addition,  ten  copies  of  the 
business  proprietary  version  and  five 
copies  of  the  nonproprietary  version  of 
case  briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  April 
14. 1989.  Ten  copies  of  the  business 
proprietary  venion  and  five  copies  of 
the  nonproprietary  version  of  rebuttal 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  April 
19, 1989.  An  interested  fiarty  may  make 
an  affirmative  presentation  at  the  pubhc 
hearing  only  on  arguments  included  In 
that  party's  case  brief,  and  may  make  a 
rebuttal  presentation  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
Written  argument  should  be  submitted 
in  accordance  with  S  355.38  of  the 
Commerce  Department's  regulations 
published  in  the  Federal  Register  on 
December  27, 1988  (53  FR  52306)  (to  be 
codified  at  19  CFR  355.38),  and  will  be 
considered  if  received  within  the  time 
limits  specified  in  this  notice. 

This  determination  is  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C  1671b(f)). 
lanW.Maras, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  89-4899  Filed  3-1-89;  6:45  am] 
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Export  Trad*  Cortlflof  of  R«v(«w 

aocncy:  International  Trade 
Administration,  Commerce. 
AcnON:  Notice  of  application. 

SUMMAflv:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  appUcation 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevent  to 
whether  the  Certificate  should  be 
issued. 

IKM  FUflTHER  INFORMATION  CONTACT 
Thomas  R  Stillman,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 


202/377-^131.  This  U  not  a  toll-free 
number. 

tUPPLBMENTARV  MFONMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review,  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  aniitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(bKll  of  tbc  Act 
and  15  CFR  32SiKa)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Expori 
Trading  Company  Affaire,  International 
Trade  Administration.  E>epartment  of 
Commerce,  Room  1223,  Washington.  DC 
20230.  Information  submitted  by  any 
pereon  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C 
552).  Comments  should  refer  to  this 
application  as  "Elxport  Trade  Certificate 
of  Review,  apphcation  number  89- 
00004."  A  summary  of  the  application 
follows. 

Applicant  KLAD  International 
Trading  Company,  Inc.,  7501 
Chesterfield  Place,  Suite  1424.  Dallas, 
Texas  75237. 

Contact  Vuna  Adams.  II,  Chief 

Executive  Officer 
Telephone;  (214)  780-9818 

Application  No.:  89-00004. 

Dated  Deemed  Submitted:  February 
15, 1989. 

Members  (in  addition  to  applicant/: 
None. 

Summary  of  the  Application 

Export  Trade 

Products 

All  products. 

Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  Products) 

All  trade-faciUtating  services  in 
connection  with  the  export  of  Products, 
including  matching  buyer  with  seller 
furnishing  financing;  placement  of 
marine,  casualty,  and  war  risk 
insurance;  coordinating  the  shipment  of 
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Products;  proccasinf  documentation: 
8iLabll«hln^  rvpaymant  machanKm*: 
pnTvidlng  andiUry  procaimmmnt 
Mnricet,  market  tnaijnii  and  raaearch. 
countertrada  tarvlca*;  and  ooaauJting. 


Expori  Mark  f  is 

The  Lxpon  MarkaU  InclucU  all  part* 
of  the  worltl  exci*pt  the  Ualted  States 
(the  fifty  tti<et  of  the  United  Statea.  the 
Dtstntt  uf  (,. ihmibta.  the 
Commonvvi-rtlih  of  J\jerlo  Kico.  the 
Virum  Islam!*.  Am«ncan  Sumoa.  Guam. 
the  Cunim()nw»"ttith  of  the  Northern 
Mariitnrt  liUmU.  Hnd  the  Truat  Territory 
of  the  Cui  I'ii  lilttridaj 

Exf)<ir1  Tn:i1f  Activttiiu  and  Met/xxii  of 
(.)pemt!i>:i 

KIAD  InVrrmlionMl  M«kf  cwrtifkatlon 
to 

1  Flritfr  ir.U)  lU'.y  number  of  nun 
extlumvp  H»rr»»om«»iit«  with  tndlvldual 
buyeri  ui  itn*  Kvport  Markets  or  with 
imiividuui  iii(iplir!r«  to  act  aa  a  tales 
r^pras^nt'itive  or  bniker  for  the  export 
of  Product*  diiJ  the  proviamn  of  Export 
Trade  Fdi  Uitdiion  Services. 

2  luiter  into  agreemeots  with 
individual  lup^iiitirs  for  the  export  of 
PrtxhiilB  and  the  provision  of  Export 
Trade  Faciliiation  Services  wherein. 

{a|  KIAD  establishea  pncaa  for 
Products  in  Kxport  Markets,  and/or 

(b)  KIAD  agrees  to  serve  ai  the 
excluaive  sales  repreeentattve. 
"Excluaive  '  means  that  ICIAD  may  a^'ee 
not  to  represent  any  competlton  of  the 
■upplter  unlesa  authorised  by  the 
•uppller.  and/or  the  luppher  may  agree 
not  to  sell,  directly  or  Indirectly  through 
any  other  mtermedlary.  tato  the  Export 
Markets  in  which  K.IAI)  reproeents  the 
tupplier 

3  Enter  into  exclusive  agreements 
with  persons  In  the  Export  Markets 
(Including  distributors  and  sales  or 
marketing  agents),  wherein  KIAD  agrees 
to  pay  a  cx>mpet1tlv«  ootnmlse<r>n  or 
other  oompenaatkxL  "RxcfaMhre"  aimmm. 

(a|  KIAL)  may  agree  to  deal  In 
Prodacts  In  the  Export  Marketi  only 
through  that  person,  and /or 

(b|  that  person  aye—  not  to  represent 
In  Export  Markets,  or  ptirchaae  Products 
from,  anyone  other  than  KIAO 

4.  Eatabhsh  price,  quantity,  tentlorUl. 
mnd  cuatomer  reatrtctlooa  for  Products  to 
be  sold  In  the  Export  Markets  for 
KlAD'i  own  account  or  on  behalf  oi  »a 
Individual  supplier. 

ft.  Enter  into  exclusive  or  non- 
exclualra  ay^emaala  with  tndhridaal 
buyers  to  pn>vi<ia  Expoet  Trade 
Facilitation  Services  aad  to  act  aa  a 
porchaatng  agent  w^  reeyct  to  a 
p«rttcular  Iraneactlao  tuwulvlnflba 
export  of  Prodocts. 


0.  Upon  reoeliring  a  reqneet  froa  a 
buyer  tn  the  Export  Markets  for  the 
price  of  a  particular  Product.  KIAD  may 
ask  one  or  more  U.S.  ttippliara 
mdivldaaUy  to  supply  a  price  quotation 
to  KIAD  for  that  Prodact.  add  tts  own 
markup  to  the  supplier's  price,  and 
transmit  a  price  quotation  to  the  buyer. 
Upon  placement  of  an  order  by  a  buyer, 
KIAD  may  purchase  Products  and  ship 
to  the  buyer 

7  As  KIAD  becomes  aware  of 
invitations  to  bid  or  other  sales 
opportunities  tn  the  Export  Markets. 
KIAD  may 

(dj  Contact  Individual  suppliers  of  the 
Products  specified  in  the  Invitation  to 
bid  or  the  purchase  s pea fi cations; 

(b|  Invite  the  suppliers  to  provide 
independent  quotations  to  KIAD  for  the 
export  of  the  Products  (provided  that 
KIAD  does  not  reveal  to  any  supplier 
the  quotatloQ  of  any  other  Supplier),  and 

(c|  Enter  into  Independent.  Imhvidxul 
agreements  with  suppbers  whereby 
KIAD  will  submit  a  response  to  the  bid 
invttabon  or  the  purchase  specifications. 

Detwt;  Pabniarr  M.  1960 
Thomas  K  StiOiBaa. 

Diruclor  Office  of  Export  Trading  Company 
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AOflMCY:  Import  Adralnlstratkn/ 
International  Trade  Admlnistratkm. 
Commerce. 

ACnosc  Notice  and  request  for 

comments. 


.  The  Department  of 
Commerce  hereby  announoas  its  review 
of  a  request  for  a  short -supply 
determination  under  Articie  8  of  the 
US.  Australia.  UA-Braxil.  US. -EC  and 
U  S.-Korea  Arrangements  Coocamlng 
Trade  In  Certain  Steel  Products,  Artide 
a  of  the  US.  Mexico  Understanding 
Conowviiv  Trade  in  C«rUln  Stad 
Prodacts.  and  Pan^vph  a  of  the  U&.- 
Japan  Arran^aaMnt  Coocemlag  Trade  la 
Cartala  SImI  Producta.  with  rasp«ct  to 
certain  saial  fliiishBil  steel  slabs. 


OATV:  Cofmamits  most  be  aabmltted  no 
later  than  Mank  IS.  1MB 


;  Saod  ail  oonunants  to 
NlchoUa  C  Tolarloa  Director.  OfBos  of 
Agrasmsnta  CoBpUaaca,  laaport 
Artmhriati  iHon.  XiA.  Dapartnaol  of 
Coniaietna.  Koosa  7ae&  14(fa  Strasit  and 

DC  zona. 


ran  Rjirmm  mromuAVOH  costtact: 
Richard  O.  Walble.  Office  of 
AgreanMOts  Complianoe.  Import 
Admlnlstntioa  US.  DeparHnant  of 

Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue.  NW..  Washington. 

DC2oe3a 

su^^uMKirTAftY  mronuhjytmi  Article  8 
of  the  U.&Australia.  U.S.-BraziL  U.S.- 
EC  and  U.S.-Korea  Arrangements 
Concerning  Trade  in  Certain  Sleel 
Products,  Article  8  of  the  US. -Mexico 
Understanding  Concerning  Trade  In 
Certain  Sleel  fVoducts.  and  Paragraph  8 
of  the  U.S.-japan  Arrangement 
Concerning  Trade  m  Certain  Steel 
Products  provides  that  if  the  U.S. 
determines  that  because  of  abnormal 
supply  or  demand  factors,  the  US.  steel 
industry  will  be  unable  to  meet  demand 
in  the  USA  for  a  particular  product 
(includuig  substantial  ob}ective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors)  an  additional  tonnage  shall  be 
allowed  for  such  product  or  products. 

We  have  received  a  short-supply 
request  for  various  grades  of  semi- 
finished steel  slabs  for  use  In  producing 
hot-rolled  sheet  and  strip  coM-roUad 
sheet  galvanixed  sheet  and  eiectric- 
resistance/welded  pipe.  TIm  slabs  are  in 
thicknesses  ranging  from  7X10  Inches 
through  8.81  inches,  widths  ranging  from 
28  Inches  through  81  inches,  and  lengths 
ranging  from  212  inches  through  280 
inches. 

Any  party  Interested  In  commenting 
on  this  request  should  send  written 
comments  as  soon  as  poaaible.  and  no 
later  than  March  W  1966.  Comments 
should  focus  on  the  economic  factors 
Involved  In  granting  or  denying  this 
request 

Commerce  wiH  raatntam  this  request 
and  aQ  comments  In  a  pnbhc  file. 
Anyone  sobraitting  business  proprietary 
information  should  clearly  so  labd  the 
business  proprietary  portion  of  the 
submlssioa  and  also  provids  a  non- 
proprtetary  submission  which  can  be 
placed  In  the  public  file.  The  public  file 
will  be  maintained  tn  the  Central 
Records  Unit  Room  B-OOB.  Import 
Admlnistratioa  U.S.  Department  of 
Commerce  at  the  above  address. 


Fa)>rttary  XX 
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A  wtittaml  S»cn»eryfar  Impart 
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Mam  To  Grant  ExdiMiva  Patant 
UcanaatoCalalyat  Corporation; 
Corractlon 

Notice  dociunent  8B-3118  appearing 
on  page  6315  in  the  issue  of  Thursday, 
February  9, 1006  should  be  disregarded 
since  it  duplicates  notice  document  86- 
2913  appearing  on  page  6996  In  the  issue 
of  Tuesday.  February  7, 1986.  Therefore, 
the  60  day  notice  period  will  run  from 
the  February  7. 1966  date. 
Doaglas|.Caavkn. 

A»$ocJat0  Director,  Office  of  Federal  Potent 
Liceming,  National  Techniool  Information 
Service,  US.  Department  of  Commerce. 
[PR  Doc  8»-486e  PUed  S-l-aO;  MR  am] 
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DEPARTMENT  OF  DEFENSE 

Pubic  kiformation  Colactlon 
Raqutramant  Submittad  to  OMB  for 


action:  Notice. 


[FS  Dec 


nied»-l' 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  US.C 
Chapter  35). 

Title,  Af^licable  Form,  and 
Applicable  OMB  Control  Number  DoD 
Fi\R  Supplements,  Part  252.  Solicitation 
Provisions  and  Contract  Clause;  No 
Forms;  and  OMB  Control  Number  0704- 
0256. 

Type  of  Request  Extension  of 
currently  approved  collection. 

Average  Burden  Hours/Minutes  Per 
Response:  .25  Hours. 

Frequency  of  Response:  Required  only 
when  a  company  offers  surplus  material. 

Number  of  Respondents:  50. 

Annual  Burden  Hours:  1,000. 

Annual  Responses:  4,000. 

Needs  and  Uses:  This  request 
concerns  information  collection  and 
recordkeeping  requirements  related  to 
the  purchase  of  surplus  material. 

Affected  Public:  Businesses  or  other 
for-profit 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Ms.  Eyvette  R. 
Flynn. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget  Desk  Officer, 
Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Officer  Ms.  Peari 
Rascoe-Harrison. 


Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204.  Ariington.  Virginia  22202- 
4302. 

PabkiaKMaaiis, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
February  27. 1968. 
[PR  Doc  80-4828  Filed  ^-1-88;  8:45  am] 


Offleo  Of  ttia  Socratary 

Dafanaa  MaHganca  AQancy  Advlaory 


;  Defense  Intelligence  Agency 
Advisory  Board. 

action:  Notice  of  closed  meeting. 


;  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L 
82-463,  as  amended  by  section  6  of  Pub. 
L  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Advisory  Board  has  been  relocated  as 
follows: 

date:  Tuesday,  28  FeSfoKry  1986. 
ADOnesa:  NSA,  Fort  George  G.  Meade. 
MD. 

rom  njRTHDi  ayomiATiON  contact: 
Lieutenant  Colonel  John  E.  HaUelid, 
USAF.  Executive  Secretary.  DIA 
Advisory  Board.  Washington,  DC  20340- 
1328  (202  373-4930). 
aUPPLEMarTAHV  mfomnation:  The 
entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l).  Tide  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public  Subject  matter  will 
be  used  in  a  special  study  on 
intelligence  support  systems. 

PJ{.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

February  27. 1989. 

[FR  Doc  a»-492S  Filed  3-1-69;  8:45  am] 

BHJJNO  COOC  SSIO-OI-M 


Departmant  of  tha  Army 

Board  of  VMtora,  Unttad  Stataa 
Military  Acadamy;  Open  Maating 

In  accordance  with  section  10(a)(20} 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  meeting. 
Name  of  Committee:  Board  of  Visitors, 

United  States  Military  Academy. 
Date  of  Meeting:  10  April  1989. 
Place  of  Meeting:  Washington,  DC. 
Start  Time  of  Meeting:  9:00  ajn. 


Proposed  Agenda:  Election  of  officers; 
selection  of  Executive  Committee, 
scheduling  of  meetings  for  remainder 
of  year  and  identification  of  areas  of 
interest  for  1989. 

All  proceedings  are  open.  For  further 
information,  contact  lieutenant  Colonel 
Michael ).  Shestok.  United  States 
Military  Academy,  West  Point  NY 
10996^5000,  (914)  938-3301. 

For  the  Qiairman  of  the  Board  of  Visitors. 
Kfichaal  I- Shestok, 

LTC  GS,  Executive  Secretary.  USMA  Board 
of  Visitors. 

[FR  Doc  88-4808  Filed  3-1-88:  8^45  am] 


DEPARTMENT  OF  EDUCATION 

Offica  of  Elamantary  and  Sacondary 
Education 

Intant  To  Watva  Cartain  Raquiramanta, 
I  aoarai  awaiaB  or  i 


AQENCv:  Department  of  Education. 
ACTKNC  Notice  of  intent 


it:  Notice  is  given  that  under 
section  8003(a]  of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA),  as  amended,  the  Secretary 
Intends  to  waive  certain  requirements 
under  Chapter  1  of  the  Education 
Consolidation  and  In^irovement  Act  of 
1981  (EQA)  and  under  Chapter  1  of  Title 
I  of  the  ESEA  for  the  Office  of  Education 
(OE)  of  the  Federated  States  of 
Micronesia  (FSM)  (formerly  part  of  the 
Trust  Territory  of  the  Pacific  Islands). 
This  notice  sets  forth  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  grant  the  waiver,  and  invites 
public  comments. 

DATE:  Comments  must  be  received  on  or 
before  April  3, 1989. 
AODRESa:  All  written  comments 
concerning  this  notice  should  be 
addressed  to  Mr.  Benjamin  Rice.  Chief. 
Grants,  Administration,  and  Support 
Branch,  Compensatory  Education 
Programs,  U.S.  Department  of  Education. 
400  Maryland  Avenue  SW.  (Room  2043. 
FOB-6).  Washington.  DC  20202-6132. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Benjamin  Rice.  Telephone:  (202) 
732-1692. 
SUPPLEMENTARY  INFOmiATION: 

A  Background 

TiUe  V  of  the  Omnibus  Territories 
Act  48  U.S.C.  1469a.  authorizes  the 
Secretary  to  consolidate  Federal 
education  programs  for  which  an  Insular 
Area  is  eligible  to  apply.  Programs  that 
the  Secretary  has  consolidated  include. 
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for  example.  Chapter  1  and  Chapter  2  of 
the  ECIA  and  Chapter  1  and  Chaptw  2 
of  Title  I  of  the  ESRA,  as  amended 
(which  auperved*  Chapter*  1  and  2  of 
th«  KCIA].  From  the  list  of  conaoltdated 
prosrami.  an  Iniiular  Area  may  apply 
annually  fur  a  oonaolidated  grant  for 
two  or  mora  of  those  programs.  Tb« 
Insular  Ar*«  may  than  ua«  ita 
cunsotldated  pant  funds  to  carry  out 
una  or  more  of  the  progruns  included  In 
lis  consolidated  grant  application.  The 
Insular  Area  must  comply  with  the 
statutory  and  regulatory  requirements 
that  apply  to  each  program  under  which 
II  expands  Its  consolidated  grant  funds. 
Since  the  Compact  of  f^^e  Association 
was  signed,  the  OF,  of  the  FSM  has 
applied  to  receive  cunsoUdatad  grant 
funds.  Including  funds  for  the  1968-89 
school  ys«r. 

B.  Authority  for  Grantiog  i  Waiver 

Under  section  8003(a)  of  the  BSKA.  20 
use.  3383(a).  the  Secretary  la 
■uthorlxad  to  wahra.  apon  re<|ueet.  any 
requirements  of  the  BSEA  or  tha  BC3A 

for  an  Insular  Arsa  if  the  Secratary 
determines  that  compliance  with  those 
requirements  Is  "Impractical  or 
Inapprupriate  l>ecMuse  of  conditions  or 
circumstances  particular  to  any  of  such 
Jurisdlctlcms  *   *   *    "  Any  waiver  under 
s«ction  8003(a)  Is  subject  to  the  terms 
and  conditions  that  the  Secretary  deems 
necessary  to  carry  out  the  purposes  of 
the  program  whose  requirements  are 
being  waived. 

C  W^verl 


The  OE  has  Indicated  in  Its 
consohdaled  grant  spptlcation  that  (t 
intends  to  spend  a  portion  of  Its 
consolidated  grant  funds  on  acttrlties 
under  Chapter  1  of  the  ECIA. 
Accordingly,  the  OE  has  requested  the 
Secretary  to  waive  the  appUcabllity  of 
foor  Chapter  1  requtremants  because 
those  requirements  are  impractical  or 
Inapproprtata  due  to  oooditioos  or 
circumstaooas  particular  to  the  FSM. 
First  the  OE  has  rsquaatsd  a  waiver  of 
section  &5«(bK2)  of  tlM  ECIA.  XO  U.S.C 
380S(b](2).  which  requlras  an  annual 
assessment  of  sducatlooal  at&»dM  and 
Inclusion  in  the  Chapter  1  pragram  of 
those  children  who  have  tha  yeatest 
need  for  special  assistance.  Essentially, 
this  same  requirement  is  also  contained 
in  section  im4(b)  of  the  BSCA.  20  US.C 
Z724(b).  According  to  the  OB.  90  percent 
of  the  elaawntary  and  secondary  school 
children  in  the  FSM  are  educationally 
deprived  and  eligible  for  Chapter  1 
servtoee.  As  a  resoh.  selecting  cfalldraa 
who  are  tn  yreataet  need  when  all 
children  have  greet  needs  Is 
inappropriate.  In  addition,  the 
re(|vfraiiMDt  to  peifum  sn  anBual  needs 


assessment  is  impractical.  Accordliig  to 
the  OE.  there  Is  no  instrument  available 
to  assess  the  educational  needs  of  all 
children.  Moreover.  If  an  Instrument 
were  available,  there  would  be  no  way 
to  collect  the  data,  assemble  It.  and 
communicate  the  results  back  to  the 
operating  schools  in  time  to  be  used  due 
to  the  great  distances  between  the 
Islands  of  the  FSM. 

Second,  the  OE  has  requested  a 
waiver  of  section  55e(e)  of  the  ECIA.  20 
use.  3806(e).  which  require*,  in  part,  a 
local  educational  agency  to  convene  an 
annual  public  meeting,  to  which  all 
parents  of  eligible  students  must  be 
invited,  to  explain  to  parents  the 
programs  and  activities  provided  with 
Chapter  1  funds.  This  requirement  is 
also  oontained  In  section  101fl(c)tZ)  of 
the  ESEA.  20  U  S.C.  272fl(c)(2). 
According  to  tha  0&  it  is  too  costly  to 
bring  all  parents  together  for  s  meeting 
or  to  charter  ships  to  go  to  the  outer 
islands  to  meet  with  parents.  In 
addltlan.  then  are  several  langoages 
spoken  by  the  parents,  which  would 
require  that  sxpenslvs  interpretan  be 
hired  for  transLstlans.  Per  diem  ooets  (or 
peraons  to  travel  among  the  islands  to 
attend  parent  aieettags  would  also  be 
prohibidTe.  Furthannora,  than  is  no 
space  available  on  many  of  the  islands 
to  hold  such  meetings. 

Third,  the  OE  has  requested  a  waiver 
of  section  U7  of  the  EdA.  20  U.&C 
3800,  which  requires  that  eligible 
students  in  private  schools  receive 
equitable  Chapter  1  services.  TUs 
requirement  Is  also  contained  tn  section 
1017  of  the  ESEA.  20  U.S.C  ZTT'.  In 
Aguilar  v.  Fahon.  the  United  State* 
Supreme  Coort  held  that  It  was 
unconstitutional  for  pnblic  school 
personnel  to  provide  Chapter  1 
Instructional  seivlijes  to  private  school 
children  on  the  premise*  of  rellglomly 
affiliated  private  schools.  As  a  raeoh. 
Chapter  1  benefits  must  be  provided 
through  instructional  sei  sice*  at  a 
neutral  site  or  by  certain  iMlier  msens  In 
the  FSM.  however,  neutral  fedUtles  era 
not  Bvailable  near  the  private  schools  to 
provide  Chapter  1  services;  public 
school  sites  are  already  overcrowded: 
and  educational  radio,  talaviston.  noMle 
vans,  and  computer-assisted  instnictlon 
are  Impractioel  or  enavailebte.  Instead, 
under  its  cio«eoltd*ied  ywH  appbcatloB. 
the  OB  would  use  the  funds  It  would  be 
required  to  expend  on  services  for 
eligible  prtvsta  school  children  under 
Chapter  1  to  provide  additional  eervioe* 
for  those  children  under  Chapter  2. 

PtnsDy,  th*  OB  ha*  raqtiestsd  a 
waiver  of  section  sa(c^  20  U.S.C 
3807(cl.  which  requires,  in  pari,  that  a 
school  district  in  which  sfl  sdiool 


attendance  areas  are  project  areas 
provide  services  with  State  and  local 
funds  that  are  substantially  comparable 
in  each  area.  Comparabihty  is 
determined  by  factora  such  as  a 
distrlctwide  salary  schedule,  popil/staff 
ratios,  and  expenditures/pupil  ratios. 
This  requirement  is  also  contained  In 
section  lOlBCc)  of  the  ESEA.  20  U.S.C 
2728(c).  According  to  the  OE.  there  are 
conditions  and  drcimistances  in  the 
FSM  that  make  compliance  with  the 
requirement  impractical  For  instance, 
the  local  educational  agencies  do  not 
have  su^cient  local  funds  to  add 
personnel  to  tha  noncomparable  schools 
to  achieve  comparability  and  ths  tax 
base  is  Insufficient  to  generate 
additional  funds.  Moreover,  the  FSM 
cannot  reassign  students  to  other 
schools,  often  hundreds  of  miles  away 
from  their  homes,  to  meet  comparability 
requirements.  Such  raas*ignment  svould 
require  setting  up  boarding  schools  for 
very  young  children  that  would  be 
neither  practical.  eoonoralcaL  or  sodafly 
desirable.  In  addition,  school  facUltlea 
may  not  be  able  to  accommodate  the 
additional  students  that  would  have  to 
be  transferred  For  similar  reasons,  it 
would  be  Impractical  and  costly  to 
reassign  tnstrnctlonal  personnel  to 
schools  other  than  those  In  their  home 
comnranltles. 


Section  8003(a)(2)  of  the  ESEA 
provides  that  any  waiver  Is  subject  to 
tha  terms  and  oooidltioa*  that  the 
Secretary  deems  necessary.  Including 
submission  of  a  plan  for  management  of 
the  funds  in  a  manner  designed  to 
achlev*  ths  porpoees  of  the  program 
whose  requirements  an  being  waived. 
The  Secratary  has  determined  that  the 
deecriptlon*  In  th*  OB'S  consolidated 
grant  applicatlaas  of  the  Chapter  1 
actlvltle*  the  OE  plan*  to  cooduct  are 
sufficient  for  purposes  of  section 
a0O3(a)(2).  Under  tiie  application  for 
1968-00,  for  example,  the  OB  plans  to 
expend  approximately  tZil  million  for 
Chapter  1  activltie*.  Of  that  amount, 
approximately  $11.0(X)  would  be  used  for 
consbructioo  of  school  fadlitle*  for  the 
FSM"!  educationally  deprived  school 
population,  and  $1.4  million  would  be 
used  for  teachers,  aidea,  and  suppUss  to 
provide  basic  skills.  Ths  OB  also  plans. 
In  aocordance  with  its  waiver  requeet.  to 
use  the  ooosoildsted  grant  ftmds  it 
would  be  requked  to  expead  oa  servioee 
for  eligible  private  sobool  childran  under 
Chapter  1  to  provide  eddlrteasl  services 
to  those  ohiUkaa  under  Cbeptar  X 


E.  Notice  of  the  Secretary'*  Intent  to 
Grant  s  Waiver 

SecUon  8003(a)(1)  of  the  ESEA 
requires  that  at  least  30  days  before 
approving  a  request  for  a  waiver,  the 
Secretary  must  publish  in  the  Federal 
RegiMer  s  notice  of  his  intent  to  do  so 
and  the  terms  and  conditions  under 
which  the  waiver  will  be  granted.  In 
accordance  with  this  requirement,  notice 
Is  hereby  giv«i  that  subject  to  the  terms 
and  oonditKns  described  below,  the 
Secretary  intends  to  waive  the 
applicability  to  the  OE  of  the 
requirements  in  sectioiu  SSe(b)(2}, 
&5e(e),  557.  and  5S6(c)  of  the  ECIA  and 
the  comparable  requirement*  in  section* 
1014(b).  10ie(c)(2),  1017.  and  1018(c)  of 
theESBA. 

F.  Term*  and  Coodltioo*  Under  Whidi  a 
Waiver  Would  be  Granted 

Under  *ection  a0O3(a)(2).  ths  OE 
agree*  to  oomply  with  die  following 
term*  and  conditiaos: 

(1)  All  ooosotidsted  grant  fond*  that 
are  expended  for  Chapter  1  activltie*  by 
the  OB  during  the  period  covered  by  the 
waiver  will  be  spent  in  eocordanoe 
with— 

(a)  All  applicable  statutory  and 
regulatory  requirements,  except  those 
Chapter  1  requirement*  that  are 
specifically  Identified  in  die  waiver. 

(b)  The  Chapter  1  activltie*  described 
In  the  OB'S  annual  consohdaled  grant 
application  or  amendment*  to  the 
application; 

(c)  The  budget  contained  In  the  OS's 
annual  consoUdated  grant  applicatloa' 
and 

(d)  These  terms  and  conditions. 

(2)  Consohdated  grant  funds  that  the 
OE  would  be  required  to  expend  on 
Chapter  1  services  for  students  in 
private  schools  will  be  used  to  provide 
additional  service*  for  those  *tndent8 
under  Chapter  2. 

(3)  The  waiver  remain*  In  effect  until 
the  OE  i*  able  to  oomply  with  the 
waived  requirement*  and/ or  tmtil  the 
OE  ceaaea  to  operate  Chapter  1 
activltie*;  and 

(4)  If  the  condition*  or  droumstance* 
that  juatified  the  waiver  change,  the  OE 
will  notify  the  Depertment  and  the  term* 
of  the  waiver  will  be  adjuated 
accordingly. 

Dated  Pebrnary  27. 1909. 
Laun  F.  CrrasM, 
Secretary  of  Educaboa. 
(Catalog  of  Federal  DoaMstk  Assistance  No. 
B4.0ia  Educationally  Deprived  Children- 
Local  Edncatlooal  Agencies.) 
(FK  Doc  aB-48S8  Piled  3-1-89;  8:45  am] 
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AppRcalloiw  Undw  Itw  StrangthMing 
Instttuttone  Profram  and  ttM 
Endowment  OwNwige  Grant  Program; 
Extension  of  Cloaing  Data 
aoenct:  Department  of  Education. 
ACTION:  Extension  of  dosing  date  for 
transmittal  of  appUcations  for  eligibility 
under  the  Strengthening  Institutions 
Program  and  the  Endowment  Challenge 
Grant  Program. 

The  Secretary  extends  to  April  17, 
1989,  the  dosing  date  by  which  an 
institution  may  submit  an  application  for 
eligibility  under  the  Strengthening 
InstitutlonB  Program  and  die 
Endowment  Challenge  Grant  Program. 
The  previous  dosing  date  of  January  27, 
1989.  ha*  been  extended  because  the 
Secretary  ha*  identified  a  problem 
related  to  the  mall  delivery  system. 

On  December  19, 1988,  the  Secretary 
published  a  Notice  establishing  the 
dosing  date  for  transmittal  of  eligibility 
application*  for  fiscal  year  1989  under 
the  Strengthening  Institution*  Program 
and  the  Endowment  QtaUenge  Grant 
Program  (53  FR  S0989).  The  purpose  of 
this  notice  is  to  extend  die  dosing  date 
for  transmittal  of  applications. 
FOB  FUKTNBi  mrewMAnow  contact: 
For  further  information,  contact  Dr. 
Caroline  J.  Gillin.  Director  of 
Institutional  Development,  U.S. 
Department  of  Education,  Room  3042, 
Regional  Office  Building  3, 400  Maryland 
Avenue  SW.,  Washington,  DC  20202. 
Telephone  (20Z)  732-8314. 

(20  U3.C.  10S7  and  1065a) 

Dated  Febraary  23. 19Ba 

KsBMth  a  WUtehsad. 

Assistant  SacntaryforPottaecondair 
Educatioa. 

(FR  Doc,  8IMe37  PUed  S-l-Sft:  8:45  am] 


DEPARTMENT  OF  ENERGY 

Financial  Asslstanca  Award;  tntontlon 
To  Award  Grant  to  Princeton 
University 

AOCNCV:  Department  of  Eneigy. 

action:  Notice  of  Noncompetitive 
Finandal  Assistance  Award 


summary:  The  Department  of  Energy 
announce*  that  pursuant  to  10  CFR 
e00.7(b).  It  is  restiictiog  eligibility  for 
award  under  Grant  Number  UEr-FCOi- 
89CE21032  to  PrinceUm  University. 

Scope:  The  fimding  for  this  grant  will 
support  research  inue  area  of  airflow 
measurements  In  buildings  and  will 
allow  Princeton  University  to  impFove 
airflow  measurement  tedmique*. 


The  purpose  of  this  project  is  to 
provide  further  undenttanding  of  airflow 
in  various  types  of  buildings,  and 
improve  efforts  to  transfer  the  airflow 
measurement  technology  to  the  private 
sector. 

Eligibility:  Eligibility  for  this  award  is 
being  limited  to  Princeton  University 
because  of  its  high  qualifications  in  the 
field  of  airflow  measurt;ments  m 
buildings  and  because  the  proposed 
work  would  be  a  follow-on  to  the  Office 
of  Buildings  and  Conmiunity  Systems 
supported  activities  that  are  necessary 
for  the  satisfactory  completion  of  a 
project  [Kvsently  bemg  funded  by  DOE. 

This  project  is  a  research  program  in 
Indoor  Air  Quahty.  Infiltration  and 
Ventilation.  Competition  for  support 
would  have  a  significant  adverse  effect 
on  continuity  or  completion  of  this 
project.  This  adverse  effect  would  be  the 
loss  of  opptntunity  to  use  the  exdusive 
capabilities  available  to  Princeton  at 
this  time.  Princeton  University's  Center 
for  Energy  and  Environmental  Studies 
has  made  ma)ar  contributions  to  the 
energy  research  community's 
understanding  of  airflow  characteristics 
in  buildings,  in  additioa  Princeton  is 
uniquely  suited  to  carry  out  the 
proposed  tasks  becaose  of  the 
measurement  capabilities  already 
developed  on  site  at  Princeton. 

The  term  of  this  grant  shall  be  nine 
month*  from  the  effective  date  of  award 

FOft  RMTNEfl  INFORMATION  CONTACT 

U.S.  Department  of  Energy.  Office  of 
Procurement  Operations.  Attn:  Phjilis 
Morgan.  MA-453.2. 1000  Independence 
Avenue,  SW.,  Washington.  DC  20565 
Soott  SheflMd, 

Acting  Director,  Cod  tract  Operations  Division 
"B",  Office  of  Procurement  Operations. 
(FR  Doc  89-4931  Filed  3-1-89:  8:45  am) 

BSJJNQCOOf  S4S0-O1-H 


Financial  Assistance  Award;  Intent  To 
Award  a  Grant  to  ttte  Underground 
injection  Practices  Council 

AO^lCV:  Department  of  Energy. 
action:  Notice  of  noncompetitive 

finandal  assistance. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b\,  it  is  restinctlng  ebgibUity  for  a 
grant  under  Bartlesvllle  Project  Office 
procurement  request  number  19- 
89BC14331.000  to  the  Underground 
Injection  Practices  Council  (UIPC)  for  an 
effort  entitled  "Study  of  Oil  and  Gas 
Industry  Subsurface  Water  Injection 
Operations  in  the  Wilhston  Basin". 

Scope:  The  purpose  of  the  grant 
project  is  to  define  the  data 


BEST  COPY  AVAILABLE 


raqulrvoMnU  and  dcwiop  th* 
procaduTM  needed  to  fonDulate  a  rUk- 
beaed  regulatory  prograa  for 
cooeideration  by  the  Suta  and  Federal 
Afendee  recponalbla  for  administering 
underground  Injection  control  (UlCl 
programa.  The  obfectlve  will  be 
accompUahed  bv  conducting  a  detailed 
■tudy  of  aubsurlace  water  iniection 
opera  tiona  in  the  Wllliaton  Beatn.  The 
beneflta  to  be  derived  include  the 
following: 

(1)  Develop  Information  which  may 
foeter  the  eeUbliahment  of  mora 
reeaooable  regulatory  requirements 
appUcable  to  oil  and  gas  subsurface 
water  intection  welU. 

(2)  Obtain  data  uaeful  in  DOE'S 
Tertiary  OH  Recovery  Information 
System. 

(3)  Support  efforts  established  to 
evaluate  federal  regulation  and 
g\iidelines  applicable  to  oil  and  gas 
in  lection  wells.  

In  accordance  with  10  CFR 
(XXX7tb)(2)(l)(B).  the  UIPC  has  been 
selected  aa  tiie  grant  redpient  This 
activity  is  being  or  would  be  conducted 
by  the  applicant  using  its  own  reeouroee 
or  thoee  of  a  third  party:  however,  DOB 
support  of  thia  activity  woeld  enhance 
the  public  benefits  to  be  derived  and 
DOE  knows  of  no  other  entity  which  Is 
conducting  or  is  planning  on  conducting 
such  an  activity. 

The  term  of  the  grant  is  for  seven 
months  with  a  total  ostimeted  value  of 
tlOOOOaoO  and  DOB  sharing  33%  and 
the  recipient  sharing  S7%  of  this  amount. 
POn  MMTHm  MFOMtATWH  costtact: 
US.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Attn:  David 
N  Bemett  P  O.  Box  lOWa  MS  821-1(». 
Pittsburgh.  PA  1523«.  telephone  (412) 
882-8612. 

Data  Fnhniary  Z3.  lOea 
Grefory  |.  luiwslkla. 

Director  AcquitiUon  and  Auiitancm  Diviiian 
(AcUngJ 
IFH  Doc  8B-«e32  Piled  S-l-SB;  ArM  ain| 
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Office  of  FoMfl  Encryy 
lUU  Docket  »«a  M-oa-MQ  I 

Comwvton*  Natural  Qas  Co.; 
AppScatkMi  To  Import  Natural  Oaa 
From  and  Export  Natural  Oaa  to 
landMaxico 


Office  of  Fossil  Energy. 
Depertmsnt  of  Energy 
AcnoM:  Notice  of  sppiicetlon  for 
blanket  authorization  to  import  natural 
gas  from  and  export  natural  gas  to 
Canada  and  Mexico. 


r  The  Office  of  Foeail  Energy 
(FBI  of  the  Departmant  of  Bnergy  (DOE) 
glvee  notice  of  receipt  on  )annary  la, 
laee,  of  an  application  fUad  by 
Comarttoae  Natural  Caa  Company 
(Cornerstone)  for  blanket  authorlxadon 
to  Import  un  to  100  Bcf  of  natural  gas 
from  Canada  and  Mexico  and  to  export 
up  to  100  Bcf  of  natural  gas  to  Canada 
and  Mexico.  The  application  requests 
that  the  authorization  be  approved  for  a 
two-year  term  beginning  on  the  date  of 
the  first  delivery.  Cornerstone  Intends  to 
utlliie  existing  pipeline  facilities  for 
transportation  of  the  volumes  to  be 
Imported  and  exported,  and  indicates  it 
would  submit  quarterly  reports  detailing 
eecfa  tranaaction. 

The  application  is  filed  pursuant  to 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  No.  0204-111. 
Protests,  motions  to  intervene,  notices  of 
IntervenUoo.  requests  for  additional 
procedures  and  written  comments  are 
Invited. 

DATC  Protests,  motions  to  intervene  or 
noticee  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  April  3. 1980. 

foa  Fupnmm  wmo^mAmm  costtact 
Robert  M.  Stronach.  Office  of  Fuels 

Programs.  Office  of  FoesU  Boersy.  U.S. 

Depertment  of  Bnergy,  ForrestaT 

Building.  Room  3F-O60. 1000 

Independence  Avenue.  SW. 

Washington.  DC  2066&.  (202)  500-0622. 
Diane  ).  Stubbs.  Natural  Gas  and 

Mineral  Leesing.  Office  of  General 

Counsel.  U.S.  Department  of  Energy, 

Forrestal  Building.  Room  OE-042. 1000 

Independence  Avenue,  SW., 

Washington.  DC  20666,  (202)  588-ae«7. 
■upyuMPfTAiry  awowuTiosr. 

Cornerstone,  a  Delaware  corporation, 
with  Its  principal  place  of  business  In 
Dallas,  Texas,  proposes  to  Import  or 
export  natual  gas  either  for  its  own 
account  or  ss  agent  on  behalf  of  both 
suppliers  and  purtJiasers.  including  local 
distribution  companies,  pipelines, 
municipalities,  and  end  users.  According 
to  the  application,  the  authority 
requested  by  Cornerstone  contemplates 
the  fullowlng  types  of  Import  and  export 
transactions:  (1)  Importation  of  supplies 
of  Canadian  and  Mexican  natural  gas 
for  consumption  in  US  markets;  (2) 
importation  of  Canadian  natural  gas  for 
eventual  return  (via  export)  to  Canadian 
markets:  (3)  exportation  of  domestically 
produced  natural  gas  for  consumption  in 
Canadian  and  Mexican  markets:  snd  (4) 
exportation  of  domestically  produced 
gas  for  eventual  return  (via  import)  to 
US.  markets. 

According  to  Cornerstone,  the  specific 
terms  of  each  transaction  would  be 


negotiated  on  an  Individual  basis, 
Including  price  and  volumes,  to  reflect 
market  conditions. 

Cornerstone  requests  that  an 
authorization  be  granted  on  an 
expedited  basis.  A  decision  on 
Cornerstone's  request  for  expedited 
treatment  will  not  be  made  until  all 
responses  to  this  notice  have  been 
received  and  evaluated. 

"Hie  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOB'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  Is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (40  PR 
8684.  February  22. 1984).  In  reviewing 
natual  gas  export  applications,  the 
domestic  need  for  the  gas  to  be  exported 
is  considered,  and  any  other  issues 
determined  to  be  appropriate  in  a 
particular  case,  including  whether  the 
arrangement  is  consistent  with  the  DOE 
policy  of  promoting  competition  In  the 
natural  gas  mariietplace  by  allowing 
commcrical  parties  to  freely  negotiate 
their  own  trade  arrangements.  Parties, 
expecially  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  these  matters  as  they 
relate  to  the  requested  import  and 
export  authority.  The  applicant  asserts 
that  this  import/export  arrangement  will 
be  competitive  and  in  the  public 
interest  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

All  parties  should  be  aware  that  if  this 
blanket  import/export  application  is 
granted,  the  authorization  may  permit 
the  Import  or  export  of  the  gas  at  any 
point  of  entry  or  exit  on  the 
international  boundary  where  existing 
pipeline  facilities  are  located. 

NEPA  Compliance 

On  August  9. 1988.  the  DOE  published 
in  the  Fedmal  Register  (53  PR  29934)  a 
notice  of  proposed  amendments  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1980  (NEPA),  42  U.S.C.  4321  et  seq.. 
effective  on  an  Interim  basis  upon 
publication.  In  that  notice,  the  DOE 
proposed  to  amend  the  department's 
NEPA  guidelines  to  add  to  its  list  of 
categoncal  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  Involving  new  construction. 
Application  of  the  categorical  exclusion 
In  any  particular  case  raises  a 
rebuttable  presumption  that  the  action  is 
not  a  major  Federal  action  under  NEPA. 
Unless  comments  are  received 
Indicating  the  presumption  does  not  or 


should  not  apply  in  this  case,  no  further 
NEPA  rMTiew  will  be  conducted  br  the 
DOE. 

Public  CoaaBont  Procedmef 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motioa  to  intervene 
or  notice  of  intervention,  as  applicable 
and  written  ooounents.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  tvritten 
comments  considered  aa  the  baais  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  Interventioa  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  m  10  CFR 
Part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedirres,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs,  Fossil  Energy, 
Room  3F-0S6,  FE-50,  Forrestal  Building, 
1000  Independence  Avenue,  SW.. 
Washington.  DC  20565.  They  must  be 
filed  no  later  than  4:30  p.m  e.s.t,  April  3, 
1980. 

It  is  intended  that  a  decisional  record 
%vill  be  developed  on  the  application 
throu^  responses  to  this  notioe  by 
parties.  Including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additioDal  written  comments,  an 
oral  presentation,  a  confefcnce,  or  trial- 
type  hearing.  Any  request  to  fUe 
additional  written  oonments  should 
explain  why  tfaey  are  necessary.  Any 
request  for  an  ml  presentatian  should 
identify  tke  substantial  questions  of  fact 
law.  or  policy  at  Issae,  show  that  it  is 
material  and  relevant  to  a  dedsian  in 
the  proceeding,  and  demonstrate  why  an 
oral  presenUtion  is  needed.  Any  request 
for  ■  ooofarence  should  deoioostnte 
why  the  conference  nfotild  materially 
advance  tha  fkrocaediog.  Any  request  for 
a  trial-type  hearing  most  show  that  there 
are  factaal  issues  genuinely  in  dispute 
that  are  relavani  rad  material  to  ■ 
decision  and  that  a  tzlal-tjrpa  haarii^  is 
necessary  for  a  fall  and  tnss  disckiaare 
of  the  facts. 

If  aa  atUitinaal  proeadwa  is 
schaduML  ootios  to  aU  partias  will  be 
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provided.  If  no  party  requests  additional 
procedures,  a  final  (^inioe  and  order 
may  be  issued  based  on  the  official 
record,  indoding  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  aocordanoe  with  10  CFR 
590.316. 

A  copy  of  Cornerstone's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Rocnn.  3F-056.  at  the  above  address.  The 
docket  room  is  open  between  the  houra 
of  8«)  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  tn  Washington.  DC,  PebreaTy  24. 
1980. 

I.  E.  Walsh.  )r.. 

Acting  Principa]  Deputy  Assistant  Secretary, 
Fossil  Energy. 

[FH  Doc  80-4829  Filed  ^-l-BO:  8.^  amj 


[ERA  Oockal  Noa.  M-IO-NO,  S»-30-NG, « 
S»-63-NO] 

Hydro  Enginaming,  Inc,  at  at;  NEPA 
CompRanca  For  AppRcatlona  To 
Import  Natural  Gaa  From  Canada 

aoency:  Office  of  Fossil  Energy, 
Department  of  Energy, 

ACnoN:  Supplemental  notice  regarding 
NEPA  compliance  for  apphcations  for 
authorization  to  import  natural  gas  for 
cogeneration  facilities. 


SUMMARY:  The  Department  of  Energy 
(DOE)  previously  noticed  in  the  Federal 
Register  three  publications  to  import 
natural  gas  from  Canada  to  be  used  to 
fuel  cogeneration  facilities.  They  are: 
Hydro  Engineering.  Inc,  ERA  Docket 
No.  88-19-^G  {53  FR  25203,  July  5. 1988); 
Midland  Cogeneration  Venture  limited 
Partnership.  ERA  Docket  Na  88-^3»-NG 
(53  FR  34811.  September  a  1988):  and. 
Vector  Energy  (U.SA.)  Inc.  ERA  Docket 
No.  88-e3-NG  (53  FR  47857.  November 
28, 1988).  This  notice  supplements  those 
notices  with  respect  to  DOE'S 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA). 

The  DOE  has  concluded  that 
compliance  with  the  NEPA  for  the 
proposed  actions  to  grant  or  deny  these 
import  applications  can  be  achieved  by 
Invoking  two  categorical  exdusioos  hi 
the  DOE  NEPA  Guidelines  (52  FR  47062. 
December  15. 1987).  Comments  on  this 
procedure  may  be  submitted  by  any 
interested  person  no  later  than  March 
17,1988. 

FOR  FURTNm  BPOWM^TWil  COMTiter. 

William  L  DuUb.  Office  of  Fuels 
Programs.  Fonil  Batt^,  U.S. 


Department  of  Energy  Forrestal 
Building.  Room  3F-094. 1000 
Independence  Avenue  SW.. 
Washington,  DC  20585,  (202)  586-9516. 
Diane  Stubbs.  Natural  Cas  and  Mineral 
Leasing.  Office  of  General  CounseL 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  flE-042. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-6667. 

Carol  Borgstrom.  Director.  Office  of 
NEPA  Proiecl  Assistance.  EH-25,  US. 
Department  of  Energy.  Forrestal 
Building,  Room  3E-Oaa  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585,  (202)  586-460a 

SUPPLCHENTARV  INFORMATION:  On 

August  9. 1968,  the  DOE  pobhshed  in  the 
Federal  Register  (53  FR  29934)  a  notice 
of  proposed  changes  to  Section  D  of  its 
NEPA  Guidelines  by  adding  to  the  hst  of 
categorical  exclusions  in  Section  O.  the 
approval  or  disapproval  of  an  import/ 
export  authorization  for  natural  gas 
under  section  3  of  the  Natural  Gas  Act 
in  cases  not  involving  new  construction. 
A  categorical  exclusion  is  a  class  of 
IX)E  action  vrhich  normally  does  not 
require  the  |x>eparation  of  either  an 
enviroomentai  impact  statement  (EIS)  or 
enviraomental  assessment  (EA).  In 
addition,  the  DOE  proposed  to  change 
the  classification  in  Sectioin  D  of 
approval  or  disapproval  of  an  import/ 
export  authorization  involving  minor 
new  construction  from  the  type  of 
actions  normally  requiring  preparation 
of  an  EIS  to  the  type  of  actions  normally 
requiring  preparation  of  an  EA.  but  not 
necessarily  an  EIS.  As  indicated  in  the 
August  9  Federal  Registar  notice,  the 
DOE  is  applying  the  proposed  changes 
pending  a  final  decision  on  their 
adoption 

Under  these  changes,  actions  that 
grant  or  deny  import  authorizations 
where  no  new  pipeline  is  needed  but 
where  new  ancillary  facilities,  such  as  a 
cogeneration  facihty.  are  to  be 
constructed  would  normally  require  tha 
preparation  of  an  EA.  because  they 
involved  *'minor  new  construction." 
However,  for  the  reasons  stated  below, 
we  believe  that  preparation  of  an  EA  for 
these  actions  is  unnecessary  due  to  the 
joint  appUcatioo  of  two  other  categorical 
exclusions  contained  in  the  DOE  NEPA 
guidelines. 

The  environmental  impacts  of 
constructing  and  operating  new 
cogeneration  fadhties  have  bean 
addressed  on  aomerons  occasJons  by 
the  Rnonotaic  Regalalory  Administratioa 
(ERA)  In  conjunction  with  processing 
exemption  petitions  cader  the 
PowetpUnt  and  industrial  Fasl  Use  Act 
(FUA)  (10  U.&C  3801  at  aef,  as 


i:SAJIAV>      :ro  fa-i. 
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amendad).  and  at  a  r««ult,  tocfa  actioiu 
have  b««n  granted  a  catcforicai 
exclualon  from  further  NKPA  review  (52 
FR  47e7a  December  15,  1987).  The 
cogeneratlon  facllltiea  to  b«  conatructed 
In  connection  with  theae  Import 
appltcatlona  are  Identical  to  tboae 
fadlltlea  covered  by  the  categorical 
exclualon  for  FTJA  actlona.  Therefore,  It 
la  an  appropriate  appllcatioa  of  another 
categorical  axcluaion  contained  tn  the 
DOE  guidellnea  for  "actlona  that  are 
■ubatantlally  the  aame  aa  other  actlona 
for  which  the  environmental  eflectj 
havr  already  been  aaaeaaed  in  a  NEPA 
document  and  determined  by  DOE  to  be 
cleariy  Inai^niflcant  and  where  auch 
ataeaament  la  oxirrently  vabd"  (52  FR 
47«ea.  December  15.  1987)  to  extend  the 
FUA  categorical  exclualon  for 
cogeneration  facllltiea  to  the  grant  of  an 
authorization  (o  import  natural  gaa 
under  the  NCA  which  reaults  In  the 
cunatnictlon  and  operation  of  a 
cogeneration  faallty 

A  categorical  exduaion  ralaea  a 
rebuttable  preaumption  that  the  Federal 
action  will  not  tigniflcantly  affect  the 
quality  of  the  human  environment 
Unleaa  it  appear*  durtng  the  proceedlnga 
on  theae  Import  applicationa  that  the 
grant  or  denial  of  aathorixatlon  will 
■Igniflcantly  affect  the  quahty  of  the 
human  environment,  the  Office  of  Fuela 
Program*  expect*  that  no  additional 
environmental  review  will  be  required. 

A  copy  of  each  application  La 
available  for  Inapection  and  copying  in 
the  Office  of  Fuela  Programa  Docket 
Room.  Foaall  Energy,  U.S.  Department  of 
Energy.  Forreatal  Building.  Room  3F-0fte. 
ICXX)  Independence  Ave..  SW., 
Wa*hmgtoa  DC  20685.  The  docket  room 
I*  open  between  the  hour*  of  8:00  a.m. 
and  4  30  p  m  .  Monday  through  Fnday, 
ex(;»"pl  Kedifral  holiday* 

U«u«d  in  Wiihington.  DC  February  Z4. 
IIMS 
I  K.  Waiah.  |r., 

Kitmg  t'rmcipol Deputy Assittant Stxrrtary 

(FR  Doc,  (»-4«27  Fll«<l  H-a».  8:45  uml 


(ERA  Docket  No.  M-(»-4IQI 

Washington  Natural  Oaa  Co; 
Appacatlon  To  tonpon  Natural  Oaa 
From  Canada 


notica  of  receipt  on  January  18. 1988,  of 
an  applicatkn  filed  by  Waahlngton 
Naturmi  Caa  Company  (Waahlngton 
Natural]  for  blanket  authorlxatlon  to 
Import  up  to  SO  Bcf  of  natural  gaa  from 
Canada  over  a  two-year  term  beginning 
on  the  data  of  flrvt  oellvery. 

The  application  la  fiiad  pursuant  to 
•action  3  of  the  Natur«l  Caa  Act  and 
DOE  Delegation  Order  Na  0204-111. 
Proteata.  motiona  to  tntervena.  noticaa  of 
Intervention,  and  written  comments  are 
Invited. 

DATV:  Protests,  motions  to  Intarvene  or 
notices  of  Intervention,  as  apphcabla, 
requests  for  additional  procedures  and 
written  oommants  are  to  be  filed  do  later 
than  April  3, 1988. 

POn  FUWII—  aVOMIATKM  OOMTACr 
Edward  I-  Peters.  )r..  Office  of  Fuels 

Programs,  Office  of  Foeail  Bnervy.  MS. 

Department  of  Energy.  ForrestaT 

Building.  Room  3H-0e7. 1000 

Independence  Avenua.  SW. 

Washingtoa  DC  20665.  (202)  586-S16Z. 
Diane  Stubbs.  Natural  Cas  and  Mineral 

Leasing.  OfBca  of  General  Counsel 

U.S.  Department  of  Energy.  Forrestal 

Building.  Room  6B-042. 1000 

independence  Avenue,  SW. 

Washington.  DC  20585.  (202)  586-6867. 


r.  Office  Of  Foaall  Energy. 
Department  of  Energy 
ACnOM:  Notice  of  application  for 
blanket  authorization  to  Import  natural 
gaa  from  Canada 

■UMMAWV  The  Office  of  Foaail  Energy  of 
the  Department  of  Energy  (DOE)  givea 


Waahlngton  Natural,  a  Washington 
State  corporation,  is  s  natural  gas 
dutrtbutlon  oompany  serving 
residential,  commercial  and  industrial 
customers  in  90  dties.  towns,  and 
adjacent  unincorporated  areas  within  its 
five-county  service  ar«a  In  the  State  of 
Washington.  Waahlngton  Natural 
purchases  s  firm  supply  of  natural  gas 
for  Its  distribution  operations  from 
Northwest  Pipeline  Corporation 
(Northwest).  Washington  Natural  also 
receive*  firm  and  Interruptible 
transportation  •ervlce*  from  Northwe*t 

Waahlngton  Naturmi  propose*  to 
purchase  the  imported  ga*  from  a 
variety  of  Canadian  (uppller*  on  an 
Interruptible  basis  at  competitive  price* 
for  If*  •y*tem  supply.  Waahlngton 
Natural  itate*  that  the  term*  of  each 
sale*  transaction,  including  pnce  and 
volume,  would  be  freely  negotiated,  thus 
ensuring  that  the  imports  will  reflect 
murket  conditions.  The  proposed 
Import*  will  be  accompllahed  using 
existing  pipeline  capacity  and  no  new 
construction  will  be  Involved. 
Waahlngton  Natural  also  states  that  it 
would  file  reports  within  30  day*  of  the 
end  of  each  calendar  quarter  giving 
details  of  individual  transactions. 

The  decision  on  the  application  for 
Import  authority  will  be  m^de  con*l*tent 
with  the  DOE**  gas  Import  policy 
guideline*,  under  which  the 
competitiveness  of  an  import 


arrangement  In  tita  markets  sanred  is  the 
primary  consideration  In  datsrmlnlng 
whether  It  is  tn  the  public  Interest  (4S  FR 
6664,  February  22. 1964).  Parties  that 
may  oppoee  tnis  application  should 
comment  In  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
pobcy  guidelines.  The  applicant  asserts 
this  Import  arrangement  will  b« 
competitive  and  this  In  the  pubUc 
Interest  Parties  opposing  tha 
arrangement  bear  the  burden  of 
overcoming  this  aasertion. 

AD  parties  should  b«  aware  that  if  this 
request  la  granted,  tha  import  of  gas 
from  Canada  may  ba  permitted  at  any 
existing  import  point  and  through  any 
existing  transmission  system. 

NgPA  Comphanna 

On  August  9. 1988,  the  DOE  pubhshed 
tn  the  Fadaral  RagUter  (53  FR  29834)  a 
notice  of  proposed  amendments  to  its 
guidelines  for  compliance  with  the 
National  Environmental  PoUcy  Act  of 
1980  (NEPA),  42  U  AC  5321  0t  teq.. 
effective  on  an  interim  basis  upon 
publicatioa  In  that  notice,  the  DOE 
proposed  to  amend  the  departnfent's 
NEPA  guidelines  to  add  to  lU  list  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  tn  cases 
not  involving  new  constructloa 
Application  of  the  categorical 
exclusions  in  any  particular  case  raises 
a  rebuttable  presumption  that  the  action 
is  not  a  major  Federal  action  under 
NEPA.  Unless  comments  are  received 
Indicating  the  presumption  does  not  or 
•hould  not  apply  in  this  case,  no  further 
NEPA  review  will  be  conducted  by  the 
DOE. 

Public  Conunenl  Procaduras 

In  response  to  this  notica.  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  Intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comment*  considered  as  the  ba*i*  for 
any  deci»ion  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  Intervention,  a*  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  Intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulationa  In  10  CFR 
Part  500.  Proteata,  motions  to  Intervene, 


notices  of  interventioa  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs,  Fossil  Energy. 
Room  3F-05e.  FE-50,  Forrestal  Building. 
1000  Independence  Avenue,  SW.. 
Washington,  DC  20585.  They  must  be 
filed  no  later  than  4:30  p.m..  e.s.t,  April 
3.1988. 

It  is  Intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  miut  show  that  there 
are  factual  issues  genuinely  tn  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procediu*  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.3ia 

A  copy  of  Washington  Natural's 
application  Is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-0S6  at  the 
above  address.  The  docket  room  is  open 
between  the  hours  of  8.-00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Isaued  in  Washington.  DC,  February  24, 


I.  E.  Walrii,  Jr, 

Acting  Principal  Deputy  Assistant  Secretary, 
Fossil  Ener;gy. 

(FR  Doc  80-4828  Rled  »-l-89;  8:45  am] 


Energy  Informtlon  AdmWatration 

American  Statietical  Aaeodatton 
Committee  on  Energy  StatMtcs;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-483,  88  Stat  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  American  Statistical 
Association's  Committee  on  Energy 
Statistics,  a  utilized  Federal  Advisory 
Committee 

Date  and  Time:  Thursday,  April  6. 
1989. 1:30  p.m.— «.-00  p.m.  Friday,  April  7. 
1989.  9.-00  a.m.— 3«)  p.m. 

Place:  Omni  Shoreham  Hotel,  2500 
Calvert  Sb«et  NW.,  Washington.  DC 
20008. 

Contact-  Ms.  Renee  Miller,  ElA 
Committee  Liaison.  U.S.  Department  of 
Energy,  Energy  Information 
Adminlsti-aUon.  EI-72.  Washington.  DC 
20585,  Telephone:  (202)  586-2068. 

Purpose  of  Committee:  To  advise  the 
Department  of  Energy.  Energy 
Information  Administration  (ELA),  on 
EIA  technical  statistical  issues  and  to 
enable  the  EIA  to  benefit  fiom  the 
Committee's  expertise  concerning  other 
energy  statistical  matters. 

Tentative  Agenda: 

Tliursday,  April  8, 1989 

A.  Opening  Remarks 

B.  Major  Topics: 

1.  Capturing  Non-Utility  Generation  of 
Electricity 

2.  Uncertainty  Analysis  in  Forecasting 

3.  New  Confidentiality  Legislation 
(Public  Comments) 

Friday.  April  7, 1989 

4.  Analysis  of  Nuclear  Capacity  Factor 
Increase 

5.  Statistical  Packages  for  the  PC 

6.  PC  Supply  Models:  The  New 
Generation 

7.  Information  Resource  Management 

B.  Expert  Systems 
(Public  Comments) 

C.  Topics  for  Future  Meetings 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  chairperson  of 
the  committee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of 
business.  Written  statements  may  be 
filed  with  the  committee  either  before  or 
after  the  meeting.  If  there  are  any 
questions,  please  contact  Ms.  Renee 
Miller.  EIA  Committee  Liaison,  at  the 
address  or  telephone  number  listed 
above  or  Ms.  Carole  Patton  at  202-586- 


Transcripts:  Available  for  pubbc 
review  and  copying  at  the  Public 
Reading  Room.  (Room  lE-190).  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-6025. 
between  the  hours  of  9:00  a.m  and  4.-00 
p.m.,  Monday  through  Friday. 

issued  at  Washingtoa  DC  on  February  27, 
1989. 

|.  Robert  PnnkHn, 

Deputy  Achisory  Committee  Managemenl 
Officer. 

(FR  Doc.  8&-«e33  Filed  3-1-80;  8:45  am] 

■njJNQ  COM  •4a».*Mi 


Federal  Energy  Regulatory 
CommisakNi 

[Dockat  Noa  ERS»-23S-000  at  at] 

DetroH  Edtoon  Company  et  aL; 
Electric  Rate,  Smal  Power  Production, 
and  Interlocidng  Otrectorata  FMnga 

Febmary  24. 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  DetroH  Edisoa  Company 

[Docket  No.  ERfle-Z32-000] 

Take  notice  that  Detroit  Edison 
Company  (Detroit  Edison)  on  February 
14. 1989,  tendered  for  filing  a  letter 
agreement  dated  January  9, 1988, 
between  Detroit  Edison  and  General 
Public  Utilities  which  constitutes  a 
redetermination  of  the  fixed  chaige  rate 
applicable  to  transactions  under 
Amendment  No.  6  among  Consumer* 
Power  Company,  the  Detroit  Edison 
Company,  and  the  Toledo  Edison 
Company,  dated  June  1, 1982,  for  the 
sale  of  Specific  Capacity  Power  to 
General  Pubhc  Utilities.  This 
Amendment  has  been  denoted  as  the 
Detroit  Edison  Company  Rate  Schedule 
FERC  No.  11.  Deboit  Edison  states  that 
the  redetermination  of  the  fixed  charge 
rate  was  made  pursuant  to  the  terms  of 
Amendment  No.  6. 

Detroit  Edison  states  that  the  letter 
agreement  establishes  the  fixed  charge 
rate  at  13.545%  for  service  rendered  on 
and  after  January  1, 1989,  and  is  subject 
to  redetermination  during  the  term  of 
Amendment  No.  6  in  accordance  with 
S  7.12.  Detioit  Edison  stated  the 
redetermination  reflects  the  reduction  of 
its  Michigan  Pubbc  Service  Commission 
authoriized  return  on  common  equity 
from  14.5%  to  13.0%  the  effect  being  a 
reduction  of  2.325%  in  the  fixed  charge 
rate  from  that  used  in  the  initial 
agreement.  This  determination  wU 
decrease  the  monthly  demand  chaige  to 
$412,532  in  accordance  with  {$  7.11  and 
7.12  of  Service  Schedule  G. 


/  Vol  M.  No.  40  /  Thumiay.  March  2.  HM  /  NoticM 
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Detroit  Bdtaon  liatM  tkat  topi—  of 
th«  fillip  «r«r«  MTved  opon  Coiwumera 
Pow«r  Company.  th«  CWrvaland  Electric 
Qlumiiuitlng  Company  (Ccntmior 
Energy).  G«n«rml  Pobftc  Utlhtte* 
Corporation,  tha  Tolado  Edison 
Company,  and  tha  Michigan  PubHc 
Sarvloa  CommLaaion. 

Comment  date:  March  10,  1980.  m 
accordance  wtlh  Standard  Paragraph  E 
at  the  and  of  this  notice 


with  tW  CommiMlon  and  ara  available 
for  public  Inspection. 
Late  D.  CaskaO. 

Stcrgtary 

(ITl  Dot  90-4002  FUed  S-l-»  8:45  im] 


Z.  New  EBtland  Power  i 

|I)ockel  No  f'JiaB-i3.V.(J00| 
Fsbruary  24,  IfMR 

Take  notice  that  New  England  Power 
Company  (NFi')  on  Febmary  1ft,  1980. 
tendered  for  an  initial  rate  ich«dule  a 
Letter  Agreement  between  NFP  and 
Boston  Edison  Company  (ElECO)  that 
provides  for  tha  sale  by  NFT  of  twenty- 
Piva  megawatts  of  capacity  and  ralated 
energy  inim  NFi'i  purr  hase  fn)m  Public 
Service  Electric  and  C,a«  Qjmpany  for 
the  penod  lanuary  1,  19H0  throi^h 
[anuary  31.  1989. 

NFIP  requests  that  the  notice 
requirements  be  waived  and  that  the 
agreement  t)e  permitted  to  become 
effective  on  January  1.  \9eA. 

Comment  date.  March  ia  1980.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

S.  AOetbaay  Power  Sorvioa  Cocporatioa 

(Uockat  No.  KR«»-1sa>oa0| 

Take  notice  that  on  February  7.  1980. 
Allegheny  Power  Service  Corporation 
(APS)  tendered  for  filing  additional 
Information,  at  the  Commission's 
request,  concerning  vanoua 
modifications  of  tha  APS 
lnter\;onnaction  Agreement  with 
Baltimore  Gas  and  Electnc  Company 

Comment  Juts.  March  la  1980,  In 
accordance  with  Standard  Paragraph  E 
at  tha  and  of  this  notu;a. 

Standard  Paragraph 

E.  Any  person  desinng  to  be  heard  or 
to  protest  laid  filing  should  file  a  motion 
to  tnlarvene  or  protest  with  the  Federal 
Fjiergy  Kegulatory  Commiaalon.  825 
North  Capitol  Street  NF-.  Waahington. 
DC  2042a  in  accordance  with  Rulea  211 
and  Z14  of  tha  Conunlaaion's  Rules  of 
Practice  and  Procwhire  (18  CFH  386^1 
and  sa&.n4).  All  such  motiona  or 
proteata  should  be  ftled  on  or  before  the 
conmani  data.  Protaats  wiU  be 
considered  by  the  Commission  In 
detemlninf  the  appropriate  perliea  to 
the  proceeding.  Any  person  wishing  lo 
beoooM  a  party  most  file  a  motkxi  to 
Intervene  Copies  of  this  flHng  are  on  file 


[Docket  Na&  CPt8-84*-000  a«  ill 

Nof»ar— t  P1pe«ne  Cwpof  don  tteL; 
Natural  Qm  Cenmcata  ninge 

Take  notice  that  the  following  filings 
hava  been  made  with  the  Commiaaion: 

1.  North  weal  Plpellna  Corporatioo 

(Dockat  No.  CP»-»li-000| 
Fsbruary  U,  IWa 

Take  notice  that  on  February  17,  1988, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City,  Utah  ft410e.  filed  In  Docket  No. 
CP8e-ft42-000  a  request  pursuant  to 
I  157  205  of  the  Commission's 
Regulations  for  authorixation  to  provide 
transportation  service  on  behalf  of 
Williams  Gas  Marketing  Company 
(Williams),  under  Northwest's  blanket 
certificate  issued  In  Docket  No.  CP88- 
578-OOa  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fulfy  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  requests  authonxation  to 
transport,  on  an  mtemiptible  basis,  up 
to  a  maximum  of  15.000  MMBtu  of 
natural  gas  per  day  for  Williams,  a 
marketer  of  natural  gas.  from  receipt 
points  located  in  Carbon.  Fremont  and 
Sweetwater  Counties.  Wyoming. 
Daggett  County.  Utah  and  Moflat 
County,  Colorado  to  delivery  points  also 
located  in  Wyoming.  Utah  and 
Colorado.  Northwest  anbcipatea 
transporting,  on  an  sverage  day,  280 
MMBtu  and  an  annual  volume  of  96,000 
MMBtu 

Northwest  states  that  the 
transportation  of  natural  gas  for 
Williams  commenced  December  2.  1988, 
as  reported  in  Docket  No.  STBO-ZIBO- 
000,  for  a  120-day  penod  pursuant  to 
I  2S4. 223(a)  of  the  Commission's 
Regulations  and  tha  blanket  certificate 
issued  to  Northwest  in  Docket  No. 
CP86-&7S-00a 

Comment  data.  Apnl  10.  1988.  in 
accordance  with  Standard  Paragraph  C 
at  tha  end  of  this  notice. 

X.  Northwest  PfpeUne  Corporatkm 

(Docket  Na  CP8B-aU-000j 
FRlwuary  IX  itWL 

Take  notice  that  on  February  17. 1080, 
Northwest  Pipeline  Corporation 
(Northwest).  P  O  Box  8000.  Salt  Ukc 


aty.  Utah  64108,  filed  in  Docket  No. 
CP8e-844-aoa  a  request  purauont  to 
1 157.206  of  the  Commiaaion's 
Regnlations  ander  the  Natural  Gas  Act 
(18  CPR  157.206)  for  anthorixation  to 
transport  natural  gas  for  Nonnandy  Oil 
ft  Gas  Company.  h»c  (Nortnandy},  a 
producar  of  natural  gas,  mtder  its 
blanket  certificate  issued  In  Docket  Na 
CP86-578-000  pursuant  to  aection  7  d 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  tha 
Commiaaion  and  open  to  public 
inspection. 

Northwest  states  that  pursuant  to  an 
agreement  dated  September  22. 1988,  as 
amended  November  22. 1988.  under  Rale 
Schedule  TI-1.  it  would  transport  up  lo 
1,500  MMBtu  per  day  of  natural  gas  for 
Normandy  for  a  term  continuing  on  a 
month  to-month  basis,  subject  to 
termination  upon  30  business  days* 
written  notice  by  either  party. 
Northwest  further  stales  that  it  would 
transport  the  natural  gas  from  wells 
located  in  La  Plata  County,  Colorado  to 
E]  Paso  Natural  Gas  Company  at  the 
Alkali  Golch  delivery  point  located  m  La 
Plata  Coimty,  Colorado.  Northwest 
Indicates  that  no  constmction  of  new 
facilities  would  be  required  to  provide 
the  proposed  transportation  service. 

Northwest  indicates  that  the 
maximum  day,  average  day  and  annual 
transportation  volumes  would  be 
approximately  1.500  MMBtu.  150  MMBta 
and  SOuOOO  MMBtu,  respectively. 

Northwest  states  that  it  commenced 
the  transportation  of  natural  gas  for 
Normandy  on  December  16, 1988,  at 
Docket  No.  ST86-2093-00a  for  a  120-day 
penod  pursuant  lo  I  284Ji23(a)  of  the 
Commission's  Regulations  (18  CFR 
284.223(a)). 

Comment  date:  April  10, 1989,  in 
accordance  »vilh  Standard  Paragraph  G 
at  the  end  of  this  notice. 

PlpeLina 


a.  Panhandla 
Company 

[Dockrt  No.  CPW-827-000) 

February  23.  1988 

Take  notice  thai  on  February  15, 1989, 
Panhandle  Eastern  Pipe  Lane  Company 
(Panhandle),  P.O.  Box  1542.  Houston, 
Texas  77251-164Z  filed  in  Docket  No. 
CP89-827-000  a  request  pursuant  to 
1 1  157.205(b)  and  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide  a 
transportation  service  for  Amgas,  Inc. 
(Amgas),  under  the  certificate  issued  in 
Docket  No.  CP9e-588-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  with 
the  Commission  and  open  lo  public 
inspection. 


Panhandle  states  that  It  proposes  to 
transport  natural  gas  for  Amgas  from 
various  receipt  points  located  in  Texas, 
Oklahoma,  Kansas,  Colorado,  Wyoming 
and  Illinois  and  redeliver  subject  gas. 
less  fuel  used  and  line  loss  gas,  to 
Central  Illinois  Light  Company  In 
Tazewell  County,  Illinois.  Panhandle 
further  states  that  the  maximum  daily 
and  armual  quantities  that  it  would 
transport  for  Amgas  would  be  500 
deka therms  and  182,500  dekatherms. 
respectively. 

Panhandle  Indicates  that  In  a  filing 
made  with  the  Commission  In  Docket 
ST89-1927.  it  reported  that 
transportation  service  for  Amgas 
commenced  on  January  1. 1989  under  the 
120-day  automatic  authorization 
provisions  of  Section  284.233(a). 

Comment  date:  April  10, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

C  TranscontiDental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP89-861-000) 
February  23. 1989. 

Take  notice  that  on  February  21. 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston,  Texas  77251.  filed  in  Docket 
No.  CP89-861-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  Interruptible  transportation 
service  for  Taylor  Energy  Company 
(Taylor),  indicated  lo  be  a  producer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-328-000.  pursuant  lo 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  thai  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Transco  states  that  pursuant  to  a 
transportation  agreement  dated  January 
5,  1980.  under  iU  Rate  Schedule  IT,  it 
proposes  to  transport  up  to  9.500  dt  per 
day  equivalent  of  natural  gas  for  Taylor. 
Transco  states  thai  it  would  transport 
the  gas  from  an  existing  receipt  point  at 
Matagorda  Island  Block  619,  offshore 
Texas,  and  deUver  the  gas  at  an  existing 
point  of  interconnection  between 
Transco  and  Natural  Gas  Pipeline 
Company  of  America  at  Wharton 
County.  Texas. 

Transco  advises  thai  service  under 
Section  284.223(a)  commenced  January 
2a  1989.  as  reported  in  Docket  No. 
ST80-2187.  Transco  further  advises  that 
it  would  transport  5,700  dt  on  an 
average  day  and  2,080.500  dt  annually. 

Comment  date:  April  10. 1989.  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


5.  Transcontiiiental  Gas  Pipe  Line 
Corporation 

Pocket  No.  CP89-807-000] 
February  23. 1988. 

Take  notice  that  on  February  10, 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston.  Texas,  filed  in  Docket  No. 
CP89-807-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  for  authorization  lo  pro\'ide 
transportation  service  on  behalf  of  Shell 
Gas  Trading  Company  (Shell  Gas), 
under  Transco's  blanket  certificate 
issued  in  Docket  No.  CP88-32ft-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  requests  authorization  lo 
transport  on  an  interruptible  basis,  up 
lo  a  maximum  of  1.450.000  dekatherms 
(dt)  of  natural  gas  per  day  for  Shell  Gas 
from  receipt  points  located  in  Louisiana, 
offshore  Louisiana,  Mississippi,  Texas 
and  offshore  Texas  to  delivery  points 
located  in  Louisiana,  offshore  Louisiana, 
Mississippi.  Texas  and  offshore  Texas. 
Transco  anticipates  transporting,  on  an 
average  day  750,000  dt  and  an  annual 
volume  of  273,750,000  dt. 

Transco  advises  that  the 
fransportation  of  natural  gas  for  Shell 
Gas  commenced  January  1, 1989.  as 
reported  in  Docket  No  ST8ft-1925-000. 
for  a  120-day  period  pursuant  to 
S  284.223(a)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
Issued  to  Transco  in  Docket  No.  CP88- 
328-000. 

Comment  date:  April  10. 1989  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

6.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-e2&-000] 
February  23, 1980. 

Take  notice  that  on  February  15, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street 
Ownesboro.  Kentucky  42301,  filed  in 
Docket  No.  CP89-828-000  a  request 
pursuant  lo  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  General 
Motors  Corporation  (GM),  under  its 
blanket  certiffcale  issued  in  Docket  No. 
CP88-686-000,  pursuant  lo  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  available  for 
public  inspection. 


Pursuant  to  a  gas  transportation 
agreement  executed  on  November  15. 
1988,  Texas  Gas  requests  authorization 
to  transport  up  to  10,000  MMBtu  of 
natural  gas  per  day  for  GM  from  various 
exiting  points  of  receipt  located  along  its 
system  to  a  single  point  of  delivery 
located  in  Warren  County.  Ohio  Texas 
Gas  states  that  the  service  would  be 
provided  on  a  month-to-monlh  basis  and 
could  be  terminated  upon  thirty  (30) 
days  written  notice  by  either  party.  The 
average  day  and  annual  transportation 
quantities  are  expected  to  be  5.380 
MMBtu  and  1,956,575  MMBtu. 
respectively.  Texas  Gas  adnses  that  it 
began  transporting  gas  for  FM  on 
January  1, 1989,  are  reported  in  Docket 
No.  ST89-1 71 7-000.  pursuant  to 
S  284.223(a)  of  the  Commission's 
Regulations. 

Comment  date:  April  10. 1989,  m 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Panhandle  Eastern  Pipe  Line 

[Docket  No.  CP89-81 7-OOOJ 
February  24. 1989. 

Take  notice  that  on  February  14.  1989. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  164Z  Houston. 
Texas,  77001,  filed  m  Docket  No.  CP8^ 
817-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act 
requesting  an  order  permitting  and 
approving  partial  abandonment  of  sales 
service  to  Indiana  Gas  Company.  Inc. 
(Indiana  Gas),  an  existing  jurisdictional 
sales  customer,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Panhandle  states  that  pursuant  to 
S  284.10  of  the  Commission's 
Regulations.  Panhandle  and  Indiana  Gas 
have  entered  into  a  Sales  Agreement 
dated  January  1,  1989,  which  provides 
for  a  15%  reduction  of  its  sales  contract 
demand  (CD)  level  which  was  converted 
to  firm  transportation  service  effective 
on  January  1, 1989.  Thus.  Panhandle 
seeks  authority  for  partial  abandonment 
of  Indiana  Gas'  daily  sales  contract 
quantity.  Panhandle  further  states  that  it 
will  provide  the  resulting  firm 
transportation  service  in  accordance 
with  the  terms  and  conditions  of 
Panhandle's  Rate  Schedule  PT-Firm.  as 
such  may  be  amended  from  time  to  time, 
or  a  successor  tariff. 

Specifically,  Panhandle  states  that  it 
seeks  authority  for  partial  abandonment 
of  Indiana  Gas'  current  sales  CD.  to  be 
effective  January  1, 1989,  by  the  daily 
amount  in  Column  No.  2.  as  shown 
below: 
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It  ia  itated  that  this  proposed 
abandonment  wrlll  reduce  the 
annualized  total  CD  from  77,e83,05a  Mcf 
to  83.974.288  Mcf 

Comment  date:  March  17, 1989,  In 
accordance  with  Standard  Paragraph  F 
at  the  end  of  Ihli  notice 

t.  ANK  Plpelina  Company 

[Docket  No.  CP8l»-a33-0001 
FabniAry  24.  1000 

Take  notice  that  on  February  15. 1989, 
ANR  Ptpellne  Company  (ANR).  500 
Ranaiasance  Center,  Detroit,  Michigan 
48243.  filed  in  Docket  No.  CPBe-833-000 
a  requeat  purauant  to  ||  157.206  and 
284.223  of  the  Commlsaion'i  Regulation* 
under  the  Natural  Gas  Act  (18  CFR 
157  208  and  284.223)  for  authorization  to 
perform  an  Interruptible  transportation 
service  for  Enron  Gas  Marketing.  Inc. 
(Enron),  a  marketer,  under  ANR's 
blanket  certificate  issued  in  Docket  No. 
CP88-632-000,  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  flle 
with  the  Commission  and  open  to  public 
inspection. 

ANR  stales  that  pursuant  to  a 
transportation  agreement  dated 
September  8. 1988,  it  propoaes  to  receive 
up  to  200,000  dt  equivalent  of  natural  gas 
per  day  from  specified  points  located  In 
Oklahoma,  Texas,  Offshore  Texas. 
Louisiana,  Offshore  Louisiana  and 
Kansas,  and  redeliver  the  gas  into  the 
facilities  of  Northern  Illinois  Gas 
Company  in  Will  County.  Illinois.  ANR 
states  that  the  peak  day  and  average 
day  volumes  would  be  200,000  dt 
equivalent  of  natural  gas  per  day  and 
annual  volumes  would  be  73.000,000  dt 
equivalent  of  natural  gas.  It  is  stated 
that  ANR  commenced  a  120-day 
transportation  service  for  Enron  under 
I  284!223(a)  as  reported  In  Docket  No 
ST8e-2104. 

ANR  further  states  that  no  faciUtiea 
need  be  constructed  to  implement  the 
service.  It  is  Indicated  that  ANR  would 
provide  the  service  for  a  term  expiring 


September  30. 1990,  but  would  continue 
the  service  on  a  month  to  month  basis 
until  terminated  by  either  party  upon 
thirty  days  prior  written  notice  to  the 
other  specifying  a  termination  date  at 
the  end  of  such  period  or  any  successive 
monthly  period  thereafter.  ANR 
propoaes  to  charge  the  rates  and  abide 
by  the  terms  and  conditions  of  Its  Rate 
ScheduJe  IT. 

Comment  date:  April  la  1999.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

«.  NocthwMt  Plpaiin*  Corporation 

(Docket  No.  CPfle-»45-O0Oj 
Febnisry  24,  1969. 

Take  notice  that  on  February  17. 1969. 
Northwest  Pipeline  Corporation 
(Northwest),  296  Chipeta  Way,  Salt  Lake 
City,  Utah  84108.  filed  in  Docket  No. 
CP89-845-000  a  request  pursuant  to 
I  157.206  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  TXO 
Production  Corp.  (TXO),  a  natural  gas 
producer,  under  its  blanket 
authorization  issued  in  Docket  No. 
CP86-578-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  would  perform  the 
proposed  interruptible  transportation 
service  for  TXO,  pursuant  to  an 
interruptible  transportation  service 
agreement  dated  September  28. 1988,  as 
amended  September  28,  1988.  The 
transportation  agreement  is  effective  for 
a  term  continuing  until  October  31,  1989. 
and  month  to  month  thereafter  until 
terminated  by  either  party  on  thirty  days 
written  notice.  Northwest  proposes  to 
transport  approximately  8.000  MMBtu 
on  a  peak  day:  5,800  MMBtu  on  an 
average  day;  and  on  an  annual  basis 
2.100.000  MMBtu  of  natural  gas  for  TXO. 
Northwest  proposes  to  transport  the 
subject  gas  through  its  transmission 
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system  from  wells  located  in  Rio  BUnco 
County,  Colorado  and  Grand  and  Uintah 
Counties,  Utah,  to  delivery  praints 
located  in  Grand  County,  Utah  and 
Mesa  County,  Colorado. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of 
I  284.223(a)(1)  of  the  Commission's 
Regulations.  Northwest  commenced 
such  self-implementing  service  on 
January  4, 1989,  as  reported  In  Docket 
No.  ST89-2181-000. 

Comment  date:  April  10. 1980.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

la.'  WUUanH  Natural  Ga*  Company 

(Docket  No.  CP8e-»4«-0001 
February  24. 1988. 

Take  notice  that  on  February  17, 1989, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP89-846-000  a 
request  pursuant  to  S  157.206  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  permission  and 
approval  to  abandon  by  reclaim 
measuring  and  appurtenant  facilities 
serving  one  Industrial  customer  in 
Cherokee  County,  Kansas,  under  WNG's 
blanket  certificate  issue  in  Docket  No. 
CP82-479-000  purauant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

WNG  proposes  to  abandon  the 
facilities  in  response  to  a  request  from 
the  customer,  Robert  H.  Case,  who  waB 
receiving  the  gas  from  WNG  for  his 
meat  packing  plant  It  is  stated  that  the 
facilities  were  Installed  under 
Commission  authorization  in  Docket  No. 
CP65-77.  It  is  explained  that  the 
customer  has  requested  the 
abandonment  because  he  plans  to 
switch  to  an  alternate  fueL  It  ia  asserted 
that  the  proposed  abandonment  will 
have  no  effect  on  WNG'i  capacity  and 


no  effect  on  WNC's  rate  Bchedule9  or 
tariffs  on  file  with  the  Commiaakm. 
Comment  date:  April  10, 1986,  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Unhad  Gaa  Ptpe  Line  Company 

[Docket  No.  CP8B-78e-00O] 
February  24. 1968. 

Take  notice  that  on  February  8, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Borx  1478,  Houston,  Texas  77251- 
1478.  filed  in  Dodcet  No.  CP89-788-000, 
a  request  pursuant  to  S  157.205  of  the 
Commisaion's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a  interruptible 
transportation  service  on  behalf  of 
Texlcan  Natmvl  Gas  Company 
(Texlcan),  a  marketer  of  natural  gas, 
under  ita  blanket  certificate  issued  In 
Docket  No.  CP8B-d-000  pursuant  to 
section  7  of  the  Natmal  Gas  Act  all  as 
more  folly  set  fiortfa  in  the  reqtieet  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  states  that  pursuant  to  an 
InteiTTiptible  Gas  Transportation 
Agreement  dated  Janoary  1, 1909.  it 
would  transport  a  maximum  daily 
quantity  of  2aa00  MMBtu.  United  further 
states  that  is  would  otllize  existing 
fadiities  to  provide  the  pn^wsed 
transportation  service. 

United  states  that  it  commenced  the 
transportation  of  natural  gas  for  Texican 
on  January  4, 1989,  as  reported  in  Docket 
No.  ST89-1941-0Qa  for  a  120-day  period 
porsoant  to  i  284-223(a)  of  the 
Commission's  Regulations  (18  CFR 
284.223(a)). 

Comment  date:  April  la  1989.  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Nortfawasi  Fipdfaia  CaqMXBtioa 

(Docket  No.  CFB»-8t3-000] 
Febraaiy  27, 1988. 

Take  notice  that  on  February  17, 1960, 
Northwest  Ptpebne  Coiporatlan 
(Northwest).  2S6  Ckipeta  Way.  Salt  Lake 
aty.  Utah  84106,  filed  in  Docket  Na 
CPa9-843-000,  a  request  pursuant  to 
i  8  157.206  and  284.223  of  the 
Commission's  Regulations,  for 
authorixation  to  provide  a 
tranaportatkia  serrice  for  WilUams  Gas 
Marketiof  (WUUans).  a  marketer  at 
natural  gas.  under  Northwest's  blanket 
certifkate  Issued  in  Docket  No.  CPSe- 
87B-O0O  parsuant  to  section  7(c)  <rf  the 
Natural  Gas  Act  aU  as  more  fblly  set 
forth  in  the  request  that  is  oo  file  with 
the  Coaasaisaiaa  and  open  to  public 
inspectioQ. 

Northerest  states  that  pucanant  lo  an 
AgraaoMot  dated  Septee&ber  28. 1968^  as 
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amended  September  28, 1988.  December 
8, 1988,  and  January  2S,  1969.  it  proposes 
to  transport  up  to  37^)0  MMBtu  per  day 
of  natural  gas  for  Williams  under  Rate 
Schedule  TT-l,  for  a  term  continuing  to 
September  3a  1969.  and  month  to  month 
thereafter,  snbiect  to  termination  upon 
30  business  days  written  notice  by 
either  party. 

Northwest  will  transport  the  subject 
gas  through  its  transmission  system 
from  wells  in  iincohi.  Sublette  and 
Sweetwater  Counties,  Wyoming  to 
delivery  points  located  in  Lincoln 
County,  Wyoming. 

Northwest  also  states  that  no 
construction  of  new  fadiities  will  be 
required  to  provide  this  transportation 
service. 

Northwest  further  states  that  the 
maximum  day,  average  day.  and  annual 
transportation  vohmies  would  be 
approximately  37  AW  MMBtu,  22,000 
MMBtu  and  8.000.000  MMBtu. 
respectivriy. 

Northwest  advises  that  service  under 
(  284.223(a)  commenced  November  1. 
1988,  as  reported  in  Docket  Na  ST8&- 
2206  (filed  February  13, 1989). 

Comment  date:  April  la  1969,  in 
aooordance  with  Standard  Paraj^ph  G 
at  the  end  of  this  notice. 

13.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP8»-B73-000) 
Febniuy  27, 1988. 

Take  notice  that  on  February  21. 1986, 
Teimessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston, 
Texas  77252.  filed  in  Docket  No.  CP6»- 
673-000  a  request  pursuant  to  S  {  157.205 
and  284.223(2)(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide 
transportation  service  for  Energy 
Mtirketing  Exchange,  Inc.  (Energy 
Marketing),  a  marketing  company,  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP87-115-000  on  June  18, 
1987,  punuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspectioa 

Tennessee  states  that  it  would 
transp<»t  on  an  interruptible  basis,  up 
to  15,000  dekathenns  of  natural  gas  per 
day  for  Eneigy  Mariceting.  Tennessee 
further  states  that  it  proposes  to 
transport  natoral  gas  for  Energy 
Marketing  from  points  of  receipt  located 
offshore  Louisiana,  offshore  Texas,  and 
in  the  states  of  Louisiana,  Ohio,  Texas, 
MisslssippC  Pennsyhranla,  New  Jersey. 
Alabama,  said  New  York.  The  points  oif 
deUvery  and  uMmats  pokits  of  delivery 
ate  locatad  in  tiie  states  of  New  York 
and  Peonsylvanla,  it  is  stated. 


Tennessee  further  states  that  the  total 
volume  of  gas  to  be  transported  for 
Energy  Marketing  would  be  15,000 
dekathenns  on  a  peak  day,  15,000 
dekatherms  on  an  average  day  and 
5,475,000  dekatherms  on  an  annual 
basis.  Tennessee  also  states  that  it 
would  perform  the  proposed 
transportation  service  for  Energy 
Marketing  pursuant  to  a  service 
agreement  dated  October  24, 1988, 
between  Tennessee  and  Energj* 
Marketing. 

Tennessee  states  that  it  commenced 
the  transportation  for  Energy  Marketing 
pursuant  to  {  284.223(a)(1)  of  the 
Commission's  Regulations  on  January  6, 
1989,  at  Docket  No.  ST89-2125  for  a  120- 
day  period.  Tennessee  further  states 
that  ail  facilities  are  in  place  to  pro\ide 
for  this  service. 

Comment  date:  April  13, 1969,  in 
accordance  with  Standard  Para^vpb  G 
at  the  end  of  this  notice. 

14.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CPB»-M7-0«^ 

February  27, 1989. 

Take  notice  that  on  February  21. 19aa 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houstoa 
Texas  77251-1642,  filed  in  Docket  No. 
CPe6-647-O0O  a  request  pursuant  to 
&§  157.206  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.206  and 
284.223)  for  authorization  to  tiiuisport 
natural  gas  tar  Union  Texas  Products 
Corporatian  (Union  Texas  or  skipper),  a 
sl^iper  and  gas  processoi  of  nstural 
gas.  under  Panhandk'a  blaniwt 
certificate  issued  in  Docket  No.  CPBe- 
565-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  ia  on  file  with 
the  Commission  and  open  for  pubUc 
inspection. 

Panhandle  requests  authority  to 
tivnsport  op  to  eaOOO  dt  equivalent  of 
natural  gas  per  day  on  an  interruptible 
basis  on  behalf  of  Union  Texas, 
piuvoant  to  a  transportation  agreement 
dated  January  6, 1969,  between 
Panhandle  and  Union  Texas.  It  is  stated 
that  the  transportatjon  agreement 
provides  for  Panhandle  to  receive  gas 
from  various  existing  points  of  receipt 
oo  Its  system  in  Texas.  Oklahoma, 
Kansas,  C<dorado,  Wyoming  and 
Illinois.  It  is  stated  the  Panhandle  will 
then  transport  and  redeliver  the  subject 
gas,  less  fuel  used  and  maccounted  for 
line  loss,  to  Northern  Natural  Ces 
Company  in  Kiowa  Comty,  Kansas. 
Panhandle  states  that  the  shipper's 
estlinatad  average  day  and  amwal 
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quantltiM  would  b«  SOOOO  dt  •quivalcnt 
of  natural  gaa  and  lajfiOOOO  dt 
equivalent  of  natural  gas,  raapactlvely.  It 
la  stated  that  the  transportation  charge 
for  this  service  Is  stated  that  the 
transportation  char^  for  this  service  is 
based  upon  Panhandle!  currently 
effective  Rate  Schedule  PT.  Panhandle 
further  states  that  service  under  the  120- 
day  automatic  provisions  of  i  284.22S(a) 
of  the  Commlsalon's  Regulatlona 
coounenced  on  January  10, 1968,  as 
reported  In  Docket  No.  STK>-20e4. 
Comment  date:  April  13, 1960,  In 
accordance  with  Standard  Para^r^pb  C 
at  the  end  of  this  notice. 

IS.  PanhaadU  Baatam  Plpa  Una 
Company 

[Docket  ^4o.  CTW-MO-OOO] 
Fabruary  27.  igas 

Take  notice  that  on  February  21. 1960. 
Panhandle  Baatem  Pipe  Line  Company. 
(Panhandle)  P  O.  Box  164Z  Houston. 
Texas,  77251-1542  filed  In  Docket  No. 
CP60  ft4&  000  a  request  pur«\iant  to 
I  157.206  of  the  Commission'! 
Regulations  under  the  Natural  Cas  Act 
(18  CFR  157.206)  for  suthortxation  to 
transport  natural  gas  on  behalf  of 
Amoco  Production  Company  (Amoco), 
under  Its  blanket  authorization  issued  In 
Docket  No.  CPWMWMXX)  purauant  to 
section  7  of  the  Natural  Gas  Act  all  as 
mora  fully  set  forth  in  the  request  which 
Is  on  file  with  the  Commission  and  open 
to  public  Inspection. 

Panhandle  would  perform  the 
proposed  Intemiptlble  transportation 
lervice  for  Amoco,  a  ihlpper  and 
producer  of  naturoi  gas.  pursuant  to  a 
transportation  agreement  Rata  Schedule 
PT  dated  January  5.  1966  (Contract  No. 
P-PLT-2802)  The  term  of  the 
transportation  agreement  is  for  a 
primary  term  of  one  month  from  the 
initial  date  for  lervice.  and  ihall 
continue  in  effect  month-to-month 
thereafter  until  terminated  by  either 
party  upon  at  least  90  dayi  pnor  notice 
to  the  other  party.  Panhandle  proposes 
to  transport  on  a  peak  day  up  to  150.000 
dekatherm  equivalent:  on  an  average 
day  up  to  25,000  dekatherm  equivalent; 
and  on  an  annual  basis  9,125,000 
dekatherm  equivalent  of  natural  gas  for 
Amoco  Panhandle  proposes  to  receive 
the  subfect  gas  from  various  exiting 
points  of  receipt  on  Its  system  in  Texas, 
Oklahoma.  Kansas.  Colorado,  Wyoming, 
and  Illinois  The  volumes  would  be 
transported  and  redelivered.  Less  fuel 
used  and  unaccounted  for  line  loss  to 
Amoco's  Wsttenburg  Plant  Inlet  in 
Adams  County.  Colorado.  "Hie  gas 
would  be  purchased  from  producen  in 
Texas.  Oklahoma.  Colorado,  Kansas. 
Louisiana,  offsbora  Loulaiana.  o£fshora 


Texas,  Canada.  Illinois,  and  Wyoming. 
Panhandle  propoaes  to  charge  th«  than 
effectiva,  applicable  rates  and  chargea 
under  its  PT  rate  •chadule.  It  Is  averrad 
that  the  subject  gas  would  ba  purchased 
by  local  distribution  companies, 
producers  and  tntrastaie  pipallnes. 
Panhandle  even  that  no  new  fadlltias 
nor  expansion  of  existing  facilities  are 
required  to  provide  the  propoaad 
servica. 

it  is  txplalnad  that  the  proposed 
servica  Is  currently  being  performed 
pursuant  to  the  120-day  self 
Implementing  provision  of 
I  2M.223{a)(l)  of  the  Commisaion's 
Regulations.  Panhandle  commancad 
such  sell-lmplamenting  service  on 
January  5. 1980,  as  reported  in  Docket 

No.  ST8e-2oes^ooa 

Comment  data:  April  13, 1960,  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  Panhamfla  Eastara  P^M  Una 
Company 

(Dockol  Na  CFa»-n9-000] 

Ftbraary  27. 1000. 

Take  notice  that  on  February  14. 1080, 
Panhandle  Eastern  Pipe  Line  Cooipany 
(Panhandle),  P.O.  Box  1642.  Houston. 
Texas.  77251.  filed  In  Docket  No.  CP80- 
819-000,  an  application  pursuant  to 
section  7(b)  of  the  Natural  Cas  Act  for 
permission  and  approval  to  partially 
abandon  sales  service  to  a  certain 
existing  furisdictional  sales  customer,  all 
as  more  fully  set  forth  In  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Panhandle  proposes  to  |>artiaUy 
abandon  sales  service  to  Citizens  Gas 
Fuel  Company  (Citizens).  Panhandle 
states  that  Citizens  has  elected  under 
i  284.10  of  the  Commission's 
Regulations  to  convert  a  portion  of  its 
daily  Contiact  Demand  (CD)  to  firm 
transportation  effective  as  of  February 
1. 1960.  Panhandle  explains  that  the  firm 
transportation  would  be  rendered  under 
the  terms  and  condltioiu  of  Its  Rate 
Schedule  PT.  Accordingly,  Panhandle 
proposes  to  reduce  Citizens'  annualized 
total  CD  from  4,115,570  Mcf  to  3,380.220 
Mcf. 

Comment  date:  March  20. 1960  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

17.  TrunkJliM  Gas  Company 

(Dockst  No.  cpoe-aee-ooo) 

February  27. 1980. 

Take  notice  that  on  February  21. 1960. 
Trunkllna  Gas  Company  (Tnmldine), 
P  O.  Box  1642.  Houston.  Texas  77251- 
1642.  fUed  in  Docket  No.  CP«e-6e6-000  a 
request  pursuant  to  |  157^06  of  the 


Commission's  Regulations  ondar  tba 
Natural  Gas  Act  (18  CFR  157.206)  for 
authorization  to  provide  an  intcrraptible 
transportation  sarvica  for  Conoco.  Inc 
(Conoco),  a  producer,  under  the  blanket 
certificate  Issued  In  Docket  No.  CPSe- 
686-000  on  April  30. 1967.  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  In  the  request  that  is 
on  file  with  the  Commission  and  open  to 
pubUc  inspection. 

Trunkhne  states  that  pursuant  to  a 
transportation  agraement  dated  January 
11. 1960.  under  iu  Rate  Schedule  PT,  it 
propoaes  to  transport  up  to  80.000  dt  per 
day  equivalent  of  natural  gas  for 
Cooooo.  Tnmkllna  states  that  it  would 
transport  the  gas  from  various  existing 
receipt  points  on  Its  system,  and  dehver 
such  gas,  less  fuel  and  unaccounted  for 
line  loss,  at  an  interconnection  with 
Columbia  Gulf  Transmiaaion  Company 
In  St  Mary  Parish.  Louisiana. 

Trunkline  advises  that  service  under 
I  2S4.223(a)  commenced  January  IS, 
1980,  as  reported  In  Docket  No  STB»- 
2174.  Trunkline  further  advises  that  It 
would  transport  \0J0O0  dt  on  an  average 
day  and  3.660.000  dt  annually. 

Comment  date:  April  13, 1960,  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

It.  Natnral  Gas  PlpaKae  Ceatpany  of 
America 

[Dockai  Na  CPae-S35-000] 

Febroary  27.  IIMBl 

Take  notice  that  on  February  18, 1980, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Sti*et 
Lombard.  Illinois,  80148.  filed  in  Docket 
No.  CP80-835-OOO  a  request  punuant  to 
1 157.208  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportation  service  on  behalf  of 
Archer  Daniels  Midland  Company 
(Archer),  under  Natural's  blanket 
certificate  Issued  In  Docket  No.  CP85- 
582-000,  punuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  In  the  application  which  is  on  file 
v^th  the  Commission  and  open  to  public 
Inspection. 

Natural  requests  authorization  to 
transport  on  a  firm  basis,  up  to  a 
maximum  of  15.000  MMBtu  of  natural 
gas  per  day  (plus  any  additional 
volumes  accepted  purauant  to  the 
overrun  provision's  of  Natural's  Rate 
Schedule  FTS)  for  Archer  from  receipt 
points  located  In  Oklahoma.  Kansas  and 
Iowa  to  a  delivery  point  located  in  Iowa, 
Natural  anticipates  transporting,  on  an 
average  day  15,000  MMBtu  and  an 
annual  volume  of  5,475,000  MMBtu. 

Natural  states  that  the  transportation 
for  natural  gas  for  Archer  commenced 


January  1, 1060,  as  reported  In  Docket 
No  8TW-2280-«n,  for  a  120<lay  period 
pursuant  to  Section  284.223(a)  of  Ou 
Comnriwion's  Regulatkioa  and  the 
blanket  certificate  issoed  to  Natural  in 
Docket  No  CPee-682-OOa 

Commeot  date:  April  13. 1980.  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

18.  TrunkMoa  Gaa  CaafMny 

[Docket  No.  CPaB-«72-000] 
February  27. 1909. 

Take  notice  that  on  Februaiy  21, 1980. 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642.  filed  in  Docket  No.  CP8»-872-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  nnrfpr  the 
Nahiral  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  tan 
interruptible  transportation  service  for 
TXG  Cas  Markethag  Company  (TXG).  a 
marketer,  under  the  blanket  certificate 
issued  In  Docket  No.  CP86-58ft-000  on 
April  30. 1087,  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  that  Is  on  file 
with  the  Commission  and  open  to  pubUc 
inspection. 

Trunkline  states  Uiat  purauant  to  a 
transportation  agreement  dated  January 
5. 1980.  under  lU  Rate  Schedule  PT.  it 
proposes  to  transport  up  to  300)00  dt  per 
day  equivalent  of  natural  gas  fbr  TXG. 
Trunkline  states  that  it  woukl  transport 
the  gas  from  various  existing  receipt 
points  on  its  system,  and  deliver  such 
gas.  less  fuel  and  unaccounted  for  line 
loss,  at  an  Interconnection  at  the 
Texaco.  Inc.  Henry  Plant  In  Vennilioa 
Parish,  Louisiana. 

Tnmkline  advises  that  service  under 
Section  284.223(a)  commenced  January 
5. 1989,  as  reported  in  Docket  No.  ST8^ 
213&  Trunkline  further  advises  that  it 
would  transport  15X00  dt  on  an  average 
day  and  S4754)00  dt  anooally. 

Comment  date:  April  13. 1880.  in 
accordance  with  Standard  Pan^f^  G 
at  the  end  of  this  notice. 

za  TiuDkliiia  Cea  CoiBpeny 

P>>ckst  Na  CP80-S7D-000] 
Febraary  27, 1980. 

Take  notice  that  on  February  21. 1080. 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642,  Houston.  Texas  77251- 
1842.  ffled  in  Docket  No  CP8»-87t>-000  a 
request  purauant  to  1 157.206  of  the 
Ctxnmission's  Regulatioiu  under  the 
Natural  Gaa  Act  (18  CFR  157 J06)  fbr 
authorizakkm  to  provide  an  iaternipttble 
tranqtortatkn  sarvka  for  Af4R 
Gathering  Company  (ANR).  a  auricator. 
iinrlar  the  hiankal  iilliinrteisapodlu 
Docket  No.  CP86-586-000  on  April  30. 


1987,  pursuant  to  section  7  trf  the 
Natnral  Gas  Act  all  as  more  folly  set 
forth  in  the  request  that  is  on  file  with 
the  Commiaslon  and  open  to  public 
inspection. 

Tnmkline  states  that  porsuant  to  a 
tran^Kirtatian  agreement  dated 
Novembo-  22, 1068,  under  Its  Rate 
Schedule  PT,  it  proposes  to  transport  up 
to  lOaOOO  dt  per  day  equivaloal  of 
natural  gas  for  ANR.  Trunkline  states 
that  it  would  transport  the  gas  from 
various  existing  receipt  points  on  its 
system,  and  deliver  such  gas,  less  fuel 
and  unaccounted  iat  line  loss,  at  an 
interconnection  with  Teimessee  Gas 
Pipeline  Company  In  Bolivar  County. 
MiasiaslppL 

Trunkhne  advises  that  service  under 
S  284.223(a)  commenced  January  11. 
1980.  as  reported  in  Docket  No  ST80- 
2171.  Tnmkline  further  advises  that  it 
would  transport  lOaoOO  dt  on  an 
average  day  and  38.500.000  dt  annually. 

Comment  date:  April  13. 1988.  in 
accordance  vrith  Standard  Paragraph  C 
at  the  end  of  this  notice. 

Standard  Paragraplis 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NB..  Washington.  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commisaion's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  38&-214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesU 
filed  with  tha  Commission  will  be 
considered  by  It  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  most  file  a  motion  to 
intervene  in  accordance  with  the 
Coramissioa's  Rules. 

Take  further  notiGe  that  pursuant  to 
the  authority  contained  in  and  sub)ect  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Ragnlatory  CommisakiD  by 
Sections  7  and  15  of  die  Natural  Gas  Act 
and  the  Commisaion's  Rules  of  Practice 
and  Procedure,  a  hearing  will  ba  held 
without  further  notice  before  the 
CcHnmission  or  its  designee  aa  this  filing 
if  no  motion  to  Intervene  la  fUed  within 
tha  ttane  required  herein.  If  the 
Commisakn  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  ia  ra^i^ed  by  tfia  pabik 
coDvenienca  and  naoessity.  If  a  motioa 
for  lea  v«  to  intarvKw  Is  timely  filed,  or  if 

believes  that  a  formal  heating  la 


required  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  oAerwise  advised  it  Hill  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rule*  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  aad  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gai  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  u 
filed  witiiin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  apphcabon  for 
authorization  purauant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  GaahsA, 
Secretary. 
[FR  Doc.  W-4903  Piled  ^-1-60;  8.-45  am] 

BOiJNOCOaE  Sn7-«t-li 


[Protect  No.  IOSTS-OOO-Nm  Yoct] 

Trenton  Fate  Hydroelectrtc  Co.; 
Stirremfar  of  PreBmlnary  Parmit 

February  27, 1968. 

Take  notice  that  Trenton  Falls 
Hydrodectric  Company,  permittee  for 
the  proposed  Fowlerville  Hydro  Project 
Na  10573,  has  requested  that  iU 
preliminary  permit  be  terminated  The 
permit  was  issued  on  September  9.  1968, 
and  would  have  expired  August  31. 190L 
The  project  would  have  been  located  on 
the  Moose  River  in  Lewis  County.  New 
York.  The  permittee  cites  that  the 
propoaad  prefect  is  not  economically 
feasibla  as  the  basis  for  the  surrender 
request 

Tlie  permittee  filed  the  request  on 
January  3a  1080,  and  the  prehminary 
permit  for  Prefect  No.  10S73  shall  remain 
in  affect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  tiiat  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFK  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  die  first  business  day  followii^ 
that  day.  New  applications  involving 
this  pn^ect  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  boatneas  day. 
•  '  r  fishsfl 
Seaetary. 

[FRDecW  ■8iraed3-l-8»at<6a«) 
I  oooe  snr-eva 
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Pabruary  24.  IMO. 

Take  notice  that  on  February  17, 1069. 
Arkla  Energy  ResourcM  (AER).  a 
dlvlaion  of  Arida.  Inc.  tendered  for  filing 
certain  tariff  aheeta  to  ita  FKRC  C«a 
Tariff.  AER  atatea  that  theae  tariff 
aheeta  Implement  the  Stipulation  and 
Agreement  Regarding  Interim  Rates. 
which  waa  approved  by  the  Commlaaion 
in  an  order  dated  lanuary  23. 1080.  AER 
atatea  in  Ita  compliance  filing  that  it 
reaervea  the  right  to  aeek  rehearing  of 
the  lanuary  23  order 

Any  peraon  deelrtng  to  be  heard  or  to 
protest  (he  aubfect  filing  ahould  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commlaaion. 
823  North  Capitol  Street  NE.. 
Washington.  DC  2042A.  in  accordance 
with  18  CFR  385.214  and  386.211   All 
luch  motiona  or  prutesta  must  be  filed 
by  March  3.  1080.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
proleatanta  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunisalun  and  are  available  for  public 
inspection 
Uto  0  CmImIL 
Sscnftory 

|KR  Ooc  mt-4aOb  Filed  )-l-8e;  S:45  am] 
aaLsie  oosi  •rir-«t-« 


lOootwt  Na  tAa»-»-OOOI 

Corpus  Chrletl  Tranamiaaion  Co; 
Petttton  For  Ad|us*'n«(^ 

Katmisry  2?   IIM0 

Take  notice  that  un  February  3.  1069. 
Corpus  Chrliti  Transmission  Company 
(Corpus  Chniti)  filed  pursuant  to  section 
502(c|  of  the  Natural  Gas  Policy  Act  of 
19?9  |N(;i'A|  ■  petition  for  adjuatment 
from  I  284  123(bl(l)(li)  of  the 
Commlsslon'i  regulations  to  permit 
Corpus  Chriati  to  base  Its  ralea  for 
NGPA  section  311(a)  tranaportatlon 
services  on  the  rate  contained  In  Tariff 
Sheet  No.  T-01  currently  on  file  with  the 
Railroad  Commlaaion  of  Texas  (Texaa) 

Corpus  ChrlstI  Statea  that  the  gas  will 
be  transported  under  transportation 
agreements  providing  for  ratea  not 
greater  than  comparable  intrastate 
service  aa  reflected  In  ratea  filed  with 
Texas  Corpua  Chrlati  further  atatea  that 
Tariff  Sheet  No  T-01  providea  for  a  rale 
of  |Ql03  per  MMBtu. 


Corpua  Chrlati  submita  that 
I  2M.123(b)(lMll)  of  the  CommiMion's 
regulations  allows  an  intraatate  pipeline 
to  elect  to  charge  a  rate  filed  with  the 
appropriate  State  agency  for  section 
311(a)  transporUtioc  if  the  aervice  la 
comparable  and  that  the  Commisakm 
haa  interpreted  comparable  Mrvlce  to 
refer  to  dty  gate  aervlce.  Corpua  Chrlati 
•tatea  that  since  It  doea  not  render  dty 
gate  service.  It  la  requesting  this 
adjuatment  to  permit  it  to  base  Ita  rates 
on  ita  Urtff  on  file  with  Texas. 

Corpus  Christi  states  that  upon 
issuance  of  an  ad)tistment  it  would, 
within  a  reasonable  time,  not  to  exceed 
30  day*,  make  a  filing  with  supporting 
documents  necessary  for  Texas  to  make 
a  determination  that  lU  rate  proposed 
for  section  311(a)  service  is  coat-based 
and  fair  and  equitable.  It  agrees  to  uae 
for  Ita  aecUon  311(a)  services  ratea  not 
in  exceaa  of  the  rate  found  by  Texas  to 
be  cost-based  and  fair  and  equitable. 
Corpua  Christi  states  that  the 
sdjustment  it  seeks  Is  necessary  to 
prevent  special  hardship  and  Inequity 
that  would  otherwiae  result  from  forcing 
It  to  submit  s  I  284.123(b)(2)  filing  and 
would  avoid  unneceasary  dual  agency 
review 

The  procedures  applicable  to  the 
conduct  of  Ihia  adjuatment  proceeding 
are  found  In  Subpart  K  of  the 
Commiaaion'a  Riilee  of  Practice  and 
Procedure  Any  person  desiring  to 
partidpate  In  this  adjustment 
proceeding  muat  file  a  motion  to 
Intervene  in  accordance  with  the 
proviaiona  of  such  Subpart  K.  All 
motions  to  intervene  must  be  filed 
within  15  days  after  publication  of  this 
notice  In  the  Federal  Register.  The 
petition  la  on  file  with  the  Commission 
and  Is  available  for  public  inspection. 
LoU  D.  CaabeiL 
Socretary 

|FR  Doc.  ae-WOB  Plied  J-l-».  8:4*  am) 
aaiaw  oooa  criT-evai 


(Pro(wt  No.  »aa-004— Vermont.  New 

HampeMrel 

Oeorgia  Pacinc  Corp.;  Eatabiahing 
Prooedurea  for  RaAoenalng  and  a 
Oeedibw  for  Submlaalon  of  Final 


pRbrMsry  24.  1060 

The  license  for  the  Oilman  Project  No. 
2392  located  on  the  Connecticut  River  In 
Fasex  County.  Vermont  and  Cooa 
County,  New  Hampshire,  explrea  on 
December  31,  lOOO  The  sUhitory 
deadline  for  filing  applications  for  new 
license  was  December  31. 1068.  An 
spplication  for  new  license  has  been 
filed  as  follows: 


Ma 

*«*cart 

COMMS 

2382-004 

QaoiB>a  Padfc 
Coiporaaon, 
Oinwn.  VT 
06004 

Cofpoieao'i, 
Qlman.  VT 
06004. 

Pursuant  to  section  15(c)(1)  of  the 
Federal  Power  Act  the  deadHne  for  the 
applicant  to  file  final  amendment*.  If 
any,  to  iU  application  la  June  30. 1069. 

The  following  ia  an  approximate 
schedule  aiMl  procedures  that  will  be 
followed  in  processing  the  application. 


Fstvuary  M, 


MvctiSi   1960. 


AcSon 


Tba  ConarSaMn  noMM  tw  ant*- 


bean  aooapod  Tha  mmcMor 

al 

rmmd  tar 

«id  tia  dais  tia  nam  melon  la 


Curmsaalon  iMuaa  putiSc  no«oe 

of  appScaion  tia(  has  bean  ao- 
oapMd   iimuUni   prated  and 

•ona   to   titir»ewa.   oonwienta. 
prolasti,    and    agancy    raoonv- 


Upon  receipt  of  all  additional 
information  and  the  information  filed  in 
response  to  the  public  notice  of  the 
acceptance  of  the  application,  the 
Commission  will  evaluate  the 
application  In  accordance  with 
applicable  statutory  requirements  and 
take  appropriate  action  on  the 
application. 

Any  questiona  concerning  thia  notice 
should  be  directed  to  Steven  H.  Rossi  at 
(202)  378-0614. 
Lots  D.  CaabeO. 
Secretary. 

[PR  Doc  88-4807  Piled  S-l-BO;  845  am) 
I  cooa  <7i7-e>-« 


(Docket  No.  RPaa-22S-004] 

Intar-Ctty  Minnaaota  Plpalnaa  Ltd^ 
Inc.;  Tvtff  FWng 

Pebruary  24.  1900. 

Take  notice  that  on  February  17, 1980, 
Inter-City  Minnesota  PIpelinea  Ltd.,  Inc. 
C'lnfer-Clty"),  245  Yorkland  Boulevard. 
North  York.  Ontario.  Canada  MZ]  IRI, 
submitted  revised  tariff  sheets: 

OriginaJ  Volume  So.  1 

Second  Substitute  Thirtieth  Revised 
Sheet  No.  4  Alternate  Second  Substitute 
Thirtieth  Revised  Sheet  No.  4  Third 
Substihite  Third  Revised  Sheet  No.  61- 
C 


Copies  of  thia  filing  were  served  on 
Inter-City's  furisdictional  customers  and 
Interested  state  commissions. 

Any  persoos  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  CommiBslon.  825 
North  Capitol  Stnel  Washington.  DC 
20428,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  March  3. 1988.  ProtesU  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanls  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doa  ae-490e  Filed  3-1-89;  8:45  am) 
aujNQ  coot  Sn7-»MI 


(Prolact  N&  2323  Varmont  ft 
1 


New  England  Power  Co^  Intent  To  FMe 
an  Application  for  a  New  Ueenae 

February  24. 1969. 

Take  notice  that  on  December  22. 
1988.  New  England  Power  Company,  the 
existing  licensee  for  the  Deerfield  River 
Hydroelectric  Project  No.  2323.  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 
16  U.S.C  806.  aa  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986.  Pub.  L  99-495.  The  original 
license  for  Pro|ect  No.  2323  was  issued 
effective  April  1, 1962.  and  expires 
December  31. 1993. 

The  project  Is  located  on  the  Deerfield 
River  in  Windham  ft  Bennington 
Counties.  Vermont  and  Franklin  ft 
Berkshire  Counties,  Massachusetts.  The 
principal  works  of  the  Deerfield  River 
Project  Indude  eight  dam  and  reservoir 
developments:  Somerset.  Searsbuig. 
Harriman,  Sherman.  Deerfield  No.  5, 
Deerfield  No.  4.  Deerfield  No.  3.  and 
Deerfield  No.  2.  Somerset  is  a  storage 
reservoir,  and  the  other  seven 
developments  have  powerhouses  with  a 
total  installed  capacity  of  81.500  kW;  all 
have  transmission  line  connections  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-a00,  Order  No. 
496  (Final  Rule  Issued  April  2a  1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 


Branch.  Room  lOOa  826  North  Capital 
Street  NE..  Washington.  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  Ucensee 
at  25  Research  Drive.  Westborough.  MA 
01582.  Attifi:  LP.  Slcuranza.  telephone 
(508)  366-0011. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  die  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31. 1991. 
LoisD.CasheIL 
Secretary. 
[FR  Doc  80-4909  Fded  »-l-ae;  8:46  amj 

■aUNQ  coos  S717.«1-ll 

(Proleet  No.  2315  South  Carolina] 

South  CeroHna  Electric  ft  Qaa  Ca 
Intent  To  FOa  an  Application  for  a  New 
Ueenae 

February  24, 1989 

Take  notice  that  on  December  29, 
1988.  South  Carolina  Electric  ft  Gas 
Company,  the  existing  licensee  for  the 
Neal  Shoals  Hydroelectric  Project  No. 
2315,  filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act).  16  U.S.C  808,  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1986.  Pub.  L  99-495. 
The  original  license  for  Project  Na  2315 
was  issued  effective  April  1. 1963.  and 
expires  December  31. 1993. 

The  project  is  located  on  the  Broad 
River  in  Union  and  Chester  Counties. 
South  Carolina.  The  prindpal  works  of 
the  Neal  Shoals  Prefect  include  a  1.087- 
foot-long  dam;  reservoir  of  600  acres;  a 
141-foot-long  powerhouse  containing 
four  generating  units  with  a  total 
capadty  of  5,200  kW;  14  miles  of  two- 
circidt  13.2-kV.  3-phase  transmission 
line;  and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  Ucensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-00a  Order  No. 
496  (Final  Rule  issued  April  2A,  1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  1000. 825  North  Capitol 
Sti^et  NR.  Washington.  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  1426  Main  Street  Columbia.  SC  292ia 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 


license  for  this  project  must  be  filed  by 
December  31. 1991. 

Lois  D.  Caaheil 

Secretary. 

[FR  Doc  89-4910  Filed  3-1-8&  8:45  am) 

■UJNO  cooc  ern-oi-M 

Office  of  Hearinga  and  Appeals 

laauance  of  Dedaions  and  Orders 
During  the  Week  of  January  2  Through 
January  6, 1989 

During  the  week  of  January  2  through 
January  a  1989,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  apphcations  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  TTie  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Terry  J.  Fox.  1/5/89.  KFA-0248 

Terry  J.  Fox  filed  an  Appeal  from  a 
denial  by  the  PorUand  Office  of  the 
Bonneville  Power  Administration  of  a 
Request  for  Information  which  he  had 
submitted  under  the  Freedom  of 
Information  Act  [Uie  FOIA).  In 
considering  the  Appeal  the  DOE  found 
that  the  search  performed  by  the  BPA's 
Freedom  of  Information  official  was 
adequate.  Important  issues  that  were 
(Xjnsidered  in  the  Decision  and  Order 
were  the  adequacy  of  the  search 
performed  and  whether  the  requested 
documents  were  agency  records. 

Tri-City  Herald.  1/5/89,  KFA-0241 

The  Tri-Qty  Herald  filed  an  Appeal 
from  a  determination  issued  to  it  by  the 
Richland  Operations  Office  concerning 
a  Request  for  Information  which  the 
neurspaper  had  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  The 
newspaper  sought  documents  relating  to 
the  decision  of  the  DOE  or  its 
contractor,  Westinghouse  Hanford 
Company,  to  settie  litigation  involving 
two  former  Westinghouse  employees. 
The  Operations  Office  identified  a  letter 
from  Westinghouse  labor  counsel  to  the 
Operations  Office's  Chief  Counsel  as 
being  responsive  to  the  request  The 
Operations  Office  withheld  the  letter  on 
the  ground  that  it  was  attorney  work- 
product  and.  therefore,  exempt  from 
disclosure  under  Exemption  5  of  the 
FOIA.  In  considering  the  Appeal  the 
DOE  found  that  the  letter  was  attorney 
work-product  and  that  the  agencj-  could 
properly  assert  the  attorney  work- 
product  privilege  with  respect  to 


PMfaral  Rm^tim  /  VoL  54.  No.  40  /  Thur»d«y.  March  2.  1868  /  Notic— 


contractor  docuin«nt».  Acoordtogty.  tha 
Appeal  wai  daolad. 

Wa!hnd]if>  /  Pvw»!I.  1/3/90.  KFA-0335 
Walbndsa  |  PowaLl  (UmI  ao  Appaal 
fnitn  a  dotarminatlon  iaau«d  to  him  by 
the  [XJK'i  Richland  Op«r«t1ona  Office 
conc«mlnj{  a  Requaat  for  Information 
that  ha  had  fllad  under  the  Freedom  of 
Information  Act  (FOIA)  In  hla  Request 
fur  Information.  Mr  Powell  aou^t  a 
Iiibhugraphy  of  the  lataat  25  tafety 
•tudiet  for  the  Manford,  Washington 
nuclear  rea(  tor  The  Operationa  Office 
denied  the  request  on  the  ground  tiiat 
the  requested  document  did  not  emat.  In 
ronaidaring  the  Appeal,  the  DOE  found 
that  tha  Operations  Office  had  made  an 
adequate  search  for  the  requeated 
d(H:ument  and.  therefore,  upheld  the 
ilenial  In  makinf]  this  determination,  the 
DOK  noted  that  Mr  Powell  had  failed  to 
cooperate  with  the  DOE  In  Its  attempts 
to  help  him  rvformuldte  his  request  in  a 
manner  that  would  prixluce  responsive 
do<:uments 

Motion  for  Diacovery 

Tnnorv  Pftnileum  Corporolion  and 
K»n(v  Refining.  Inc..  1/4/ 99.  KRD~ 
(»40  and  KRD~C»4l 

Kenco  Rarining.  Inc.  (Ikento)  and 
Teaoro  Petroleum  Ck)rporation  (Teaoro) 
filed  seperate  Motions  for  Diacovery  In 
connection  with  their  Statements  of 
Ohiections  to  the  Proposed  Remedial 
Order  (PRO)  that  the  Economic 
Regulatory  Administration  (ERA)  issued 
to  them  on  November  a.  1988-  In  the 
PRO.  the  ERA  alleged  that  Kenco 
Improperly  received  small  refiner  blaa 
entitlements  as  a  result  of  an  April  IflTT 
proceaalng  agreement  with  Teaoro.  The 
ERA  also  alleged  that  Kenco  and  Teaoro 
Improperly  reported  salaa  uf  reaidual 
fuel  oil  into  the  East  Coast  Market, 
thereby  permitting  Teaoro  to  avoid 
entitlements  obligations  on  that  fuel  oil. 

TeaoH)  sought  discovery  of  (1)  certain 
factual  materials  in  the  PRO  audit  file; 
and  [2)  documents  which  would  show 
the  unn-asonablenesa  of  the  ERA'S 
deld>  in  issuing  the  PRO.  With  respect 
to  the  firsl  rt>quest.  the  DOE  found  that 
the  ERA  had  already  released  the 
requested  factual  material  to  Tesoro  in 
response  to  a  Freedom  of  Information 
Act  (?"OIA)  request  and,  therefore,  that 
the  instant  request  was  moot.  With 
respect  to  the  second  request,  the  DOE 
found  that  Tesoro  had  not  shown 
adequate  grounds  to  obtain  access  to 
documents  In  the  audit  file  concerning 
the  timing  of  the  enforcement  action. 
Accordingly.  Teaoros  Motion  for 
Discovery  was  denied. 

kenco  sought  discovery  of  (1)  all 
documents  in  the  audit  file  that 


coooariMd  ICeoco,  Teeoro  ma&  the 
purchaaart  of  the  petroletim  pnxhicta 
produced  under  the  processing 
agre«ment:  (2)  depoaitlona  and 
tranacripta  of  all  oral  Interview* 
conducted  by  the  HIA.  and  (8) 
contempormneoua  construction 
diacovery  of  the  disputed  regulation. 
Moat  of  the  documents  responsive  to 
Kenco's  first  request  and  all  of  the 
documents  reaponaiva  to  Kenco's 
second  request  had  been  released  to 
Teaoro  through  Its  FOLA  request.  The 
DOE  accordingly  granted  Kanco  acceaa 
to  this  previously  released  material.  The 
DOE  also  granted  Kenco  discovery  of  all 
other  factual,  non-deliberative  materials 
In  the  audit  file  that  concerned  Kenco. 
Tesoro  and  the  purchaser*  of  the 
products  produced  under  the  processing 
agreement.  The  DOE  found  that  Kenco 
had  not  demonstrated  that  Ita  requested 
contemporaneous  construction 
discovery  would  provide  relevant  and 
material  infonmatlon.  Accordingly. 
Kenco  s  Motion  for  Discovery  was 
granted  In  part. 

Refund  Applketlaoa 

Aminoil  US^A..  Ina/ElliBon  Enterpnset. 
et  aJ.  1  6/ati.  RF:39-}01.  et  al 
The  DOE  laaued  a  Decision  and  Order 
concerning  Apphcationa  for  Refimd  filed 
by  SIX  claimants  In  the  Amirrail  U.S.A.. 
Inc.  special  refund  proceeding.  The  firms 
submitted  cost  bank*  which  indicated 
that  they  did  not  recover  the  full  amount 
of  their  Increased  coata  during  the 
period  of  regulation.  The  ftrma  also 
submitted  market  price  comparlaons 
upon  which  the  DOE  determined  the 
degree  that  each  firm  was  Infured.  After 
examining  the  Anna'  application*  and 
supporting  documentation,  the  DOE 
conchided  that  the  flrma  should  receive 
refunda  totaling  t1 38^74,  repreeenbng 
tTlMO  tn  principal  and  900.724  In 
Interest. 

Atlantic  Rjch field  Company /Capitol 
PnyductM  Corp..  et  ai.  i/3/80. 
RF304-157e,  et  al. 

The  DOE  laaued  a  Decision  and  Order 
concerning  50  Applications  for  Refund 
filed  tn  the  Atlantic  Richfield  Company 
special  refund  proceeding-  All  of  the 
applicants  documented  the  vohune  of 
their  ARCO  purchase*  and  were  end- 
uaers  or  reaeller/retaLler*  reqoaeting 
refund*  of  R.COO  or  le**.  Therefore,  each 
aptplioant  wa*  presumed  tnturad.  The 
refund*  granted  in  thi*  deci*ion  totalled 
SO? .23a  representing  t6iJ0l7  in  principal 
and  fl4^3  In  interest. 

A  tlantic  Richfield  Company /John  B. 

Fine,  et  al.  1/3/96,  RF304-1010e.    el 
a! 


Tha  DOE  laauad  a  Dadalon  and  Order 
concerning  4ft  Applicatianc  for  Refund 
filed  by  44  appbcanU  tn  tha  Atlantic 
Richfield  Company  special  refund 
procaading.  All  (rf  the  appUcanU  were 
either  end-uaarv  or  reeallar/ratallar*  that 
applied  for  unall  claima  preaumpbon 
refunda.  In  additioo,  each  ipplioant 
documented  the  volume  of  ita  purchase* 
from  ARCO.  The  DOE  concluded  that 
the  apphcant*  should  receive  refunds 
totalling  S72.263,  representing  $56,980  In 
principal  and  tl 5,273  In  Intereat- 

Exxon  Corporation /Coming  Glass 
Works,  et  al.  1/6/89,  RF307-44e4. 
etal 
The  DOE  Issued  a  Decision  and  Order 
concerning  46  Applications  for  Refund 
filed  in  the  Exxon  Corporation  Bi>ecial 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  1*  less  than  $5,000  or  an 
end-u«er  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  tha 
refunds  granted  in  this  Decision  is 
$33,094.  representing  $28,770  in  principal 
and  $4,324  in  Interest 

ELxxon  Corporation /Tate  Oil  Co.,  Inc. 
Service  Oil  Co.  and  The  Carolmas 
Domestic  Gas  Co.,  1/6/89,  RF307- 
2806.  RF307-2755.  RF307-2756 
The  DOE  is*uad  a  Decision  and  Order 
concerning  three  Apphcationa  for 
Refund  filed  in  the  Exxon  Corporation 
*pecial  refund  proceeding-  Each  firm 
purchased  directly  from  Exxon  and  was 
a  reseller  of  Exxon  products.  Tate  Oil's 
allocable  share  exceeds  $5,00a  Instead 
of  making  an  Infury  showing  to  receive 
its  full  allocable  share,  Tate  elected  to 
receive  either  40  percent  of  Its  allocable 
share  or  $SUX)a  trhichever  is  greater. 
Service  Oil  s  allocable  share  exceeds 
$5,000  and.  like  Tate,  It  elected  to 
receive  either  40  percent  of  Its  allocable 
share  or  $5UXX),  whichever  Is  greater. 
The  allocable  share  of  Carolines  is 
under  $5,000,  and  thus  the  firm 
ordinarily  would  be  entitled  to  receive 
Its  full  allocable  share.  However, 
because  Carolines  is  a  subsidiary  of 
Service  Oil.  the  two  appUcabons  were 
combined.  Each  finn  will  receive  a 
refund  based  on  40  percent  of  its 
purchase  volume.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$15,745.  representing  $13,687  In  principal 
and  $2,068  in  interest. 

Exxon  Corporation/Tavo  Salinas 

Exxon,  et  al.,  1/6/89.  RF307-1823, 
etal. 
The  E)OE  issued  a  Dedaion  and  Order 
concerning  eight  Applications  for 


Refund  filed  in  the  Exxon  Corporation 
special  refund  proceeding.  Eadi  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  an  end-user  or  a 
resellt^r  whose  allocable  share  is  less 
than  $5,000.  Four  of  the  applicants 
disagrfced  with  the  purchase  volumes 
recorded  in  their  Exxon  volume  printout 
and  the  DOE  approved  the  gallonage 
figures  they  submitted  based  on 
purchase  Invoices.  Accordingly,  the 
DOE  determined  that  each  applicant 
was  eligible  to  receive  a  refund  equal  to 
Its  full  allocable  share.  The  simi  of  the 
refunds  granted  in  this  Decision  is 
$8,707.  representing  $5,831  In  principal 
and  $876  in  interest 

Gulf  Oil  Corporation/ C  T  P  Petroleum 
Co.,  Inc.  and  Ossipee  Oil  Co..  Inc., 
1/6/89.  RF300-2616.  RF300-2617 

The  DOE  issued  a  Decision  and  Order 
concemir^  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  C  T  P 
Petroleum  Co.,  Inc..  and  Ossipee  Oil  Co.. 
Inc.  Because  the  firms  were  imder 
common  ownership  during  the  consent 
order  period,  they  could  not  be 
considered  separately  under  the  small 
claims  presumption  of  injury.  The  two 
companies  collectively  purchased 
10.452.013  gallons  of  Gulf  product  and 
were  granted  a  refund  under  the  small 
claims  presumption  of  injury.  The 
amount  of  the  refund  granted  In  this 
Decision  is  $6,406,  representing  $5,000  in 
principal  and  $1,406  in  interest 
Gulf  Oil  Corporation/Columbus 

Southern  Power  Company.  RF300- 
4153,  Ohio  Power  Company  and 
RF300-10640.  and  Appalachian 
Power  Company.  1/5/89,  RF300- 
10641 

The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  filed  by  the  Columbus  Southern 
Power  Company,  The  Ohio  Power 
Company  and  the  Appalachian  Power 
Company,  all  regidated  public  utilities, 
in  the  Gulf  Oil  Corporation  special 
refund  proceeding.  The  applicants 
applied  for  refunds  on  a  total  of 
16,866.605  gallons  of  covered  Gulf 
products.  Each  applicant  documented  its 
purchases  and  was  granted  a  refund. 
Appalachian,  whose  requested  refund 
exceeded  $5,000,  certified  that  it  will 
notify  its  appropriate  state  regulatory 
agency  of  any  refund  received  in  the 
Gulf  proceeding  and  that  it  will  pass 
through  the  amount  of  any  refund 
received  to  its  customers.  This  Decision 
granted  total  refunds  of  $13,666. 

Gulf  Oil  Corporation /Edelmiro 

Lezasvain,  et  al.,  1/6/89.  RF300- 
6691  et  al. 
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The  DOE  issued  a  Decision  and  Order 
concerning  74  AppUcatlons  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refimds  granted  in  this  Decision  is 
$191,700. 

Gulf  Oil  Corporation/ Fiore  Bros.,  Inc.,  et 
al.,  1/4/89,  RF300-1771  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  nine  Applications  for  Refund 
submitted  in  the  ciilf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  tl^  Decision  is 
$82,305. 

Gulf  Oil  Corporation/Henderson  County 
Board  of  Education,  etal.,  1/3/89. 
RF300-S706  et  al. 
The  DOE.  Issued  a  Decision  and  Order 
concerning  68  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
appUcation  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  In  this  E>ecision  is 
$109,211. 

Gulf  Oil  Corporation/LS.  Riggins  Oil 
Company,  1/3/89.  RF300-10651 
The  DOE  issued  a  Supplemental 
Order  rescending  a  refund  grmted  on 
December  15. 1988  to  LS.  Riggins  Oil 
Company  from  the  Gulf  Oil  Corporation 
special  refund  proceeding  [Gulf  Oil 
Corporation/Dallas  Gulf  Service,  et  al.). 
The  applicant  has  previously  been 
approved  a  refund  for  a  virtually 
identical  application  [Gulf  Oil 
Corporation  Singing  River  Electric 
Power  Association,  et  al..  Issued 
November  10, 1988).  In  the  Supplemental 
Order,  the  DOE  added  123.287  gallons  to 
its  November  10, 1988  approval  to  reflect 
the  additional  gallonage  claimed  in  the 
apphcation  approved  on  December  15. 
1988.  Accordingly,  the  DOE  amended 
the  November  1988  Order  to  grant  a 
refund  to  the  applicant  of  $2321,  based 
on  purchases  of  2830,488  gallons. 

Gulf  Oil  Corporation/Pennsylvania 
Power  Sr  Light  Company,  1/5/89 
RF300-2042 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Apphcation  for  Refund 
filed  by  Pennsylvania  Power  &  Light 
Company,  a  regulated  public  utihty.  in 
the  Gulf  Oil  Corporation  special  refund 
proceeding.  In  accordance  with  the 
requirements  of  the  Gulf  proceeding, 
Pennsylvania  Power  &  Light  has 
certified  that  it  will  notify  its 
appropriate  state  regulatory  agency  of 
any  refund  received  in  the  Gulf 
proceeding  and  that  it  will  pass  through 


the  amount  of  any  refund  received  to  its 
customers.  The  refund  granted  in  this 
Decision  is  $52472 

Gulf  Oil  Corporation /Rite  Way  Oils' 
Gas  Co.,  Inc..  et  al.  1/4/89.  RF300- 
6476  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  13  AppUcabons  for  Refimd 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presimiption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$140,679. 

Gulf  Oil  Corporation /Rohrbacher  Bros., 
Inc.,  et  al.,  1/4/89,  RF300-207S  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  12  Applications  for  Refund 
filed  in  the  Gulf  Oil  Corporation  special 
refund  proceeding.  Each  apphcation  was 
approved  using  a  presumption  of  injury, 
liie  simi  of  the  refunds  granted  in  this 
Decision  is  $101,050. 

Gulf  Oil  Corporation/William  Hennis. 
et  al..  1/6/89.  RF30a-0e69  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  161  Applications  for  Refimd 
submitted  in  the  Gulf  Oil  Coiporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$257,630. 

Murphy  Oil  Corporation/Schwegmann 
Giant  Super  Markets,  et  al.,  1/4/89. 
RF3O9-306  et  al 
The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  six  purchasers  of  refined  petroleum 
products  in  the  Murphy  Oil  Corporation 
special  refund  proceeding.  According  to 
the  procedures  set  forth  in  Murphy  Oil 
Corp.,  17  DOE  \  85.782  (1988).  each 
apphcant  was  found  to  be  eligible  for  a 
refund  based  on  the  volume  of  products 
it  purchased  from  Murphy.  One 
applicant  received  approval  for  a  refund 
at  the  40  percent  mid-level  presumption 
while  the  other  five  were  approved  at 
the  $5,000  small-claims  presumption 
level  The  total  amount  of  refunds 
approved  in  this  Decision  is  $86,705, 
representing  $59,086  in  principal  and 
$7,619  in  interest 

Prince  George 's  County  Public  Schools, 
1/6/89  RF272-31507 

The  Prince  George's  County  Public 
Schools  (PGCPS),  a  county  school 
district,  filed  an  Application  for  Refund 
in  the  Subpart  V  crude  oil  refund 
proceedings.  An  objection  was  filed  by 
Philip  Kalodner,  counsel  fo'  '  'tilities. 
Transporters  and  Manufacturers, 
claiming  that  the  school  district  should 
not  receive  a  refund  on  the  grounds  that 
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tov«nun«nt.l  .uthorttiet  *«  ln«ligible  and  th«  •chool  (ttatrkt  p«.««d  through  ^"^^  "fi^^^^^f^l.?^^ 

for  •  nifund  from  th«  20  percent  .11  OY«ch«rv».  The  DOB  r«J«^«d  both        .warti^l  PGCP8  ■  refund  of  tl5.a28. 

r«Mrv«d  for  directly  ln|ur»d  claimanti 

Crad*  OU  Ena-UMn 

The   OfTice   of  He-ringi   .nd   Appeali   granted   crude   oil   overcharge   refund,   to   end-uter  applicanU   In   the   foUowtng 
Deciaiooa  and  Orxien. 


OieaiwMrt  PUMo  Sctaota.  tta/. 

Cariord  Wa^w.  tt  1   -. 

Ervin  J  Zmmm  ^  .mal 

Htvon  Co  SharfT*  DapL.  « it — 

l*m.  LS.  Cox**,  mm 

Nei«ar  C  PorMCi.  m  m 

n^^mond  Q>M^  m  m . 


No 


Canww^ir  Sotaola.  ef  af- 
e  Catanrtw.  ara^ 


RFZ72-1S431 
RFr72-41400 
RF77?-4ia01 
RF772-43e03 
nF772-42400 
RF773~41800 

nF77a-4ic»i 

flF272-42S00 

nF272-337 

HF272-41200 


1/3/M 

1/s/n 

1/S/W 
1/&/M 
1/5/W 
1/5/86 
1/e/W 

1/e/m 

1/&/M 


No  of 


34 
140 

lao 

12S 
146 

151 
106 

161 

46 
HI 


ToMralWid 


16.974 
S.346 
a.446 
a.236 
3^662 
3.297 
2.732 
4,123 

35,001 
3J14 


DbmlMcIs 

The  following  submlitlona  were 
diamiaaed. 


AP  P>mwna.  mo. 
Antaraon  Prapan 
Ban  Ford  Qrooanr 
Baal  01  CotnpMiy^ 
Cartjawy-t  Aroo  — 


Daa-Way  Qrooanr  9i. 
Oaa-Way  Oooary  #1. 
CX«>car  Uanial 

Enon  9Ki|>  *  S>^oP 

FaM-Shcp  Stparana^ 
Ftoyd  W^oiaaala.  mc... 

Om  C>]nwTK#«y  

MAM  Sarvaoa 

Ki(^  Poan  OtM 

Koowar  Qaraga       — 

M^  ^m^a  Gnxanr  

J  t  J  Sarvloa  Slaaon  . 

J«*  P  Food  \*m\ 

Jay  food  Mart         

imrun  Qrm^m  — 

Joaa  Oaa 

K*ig  Oaa  Company  ^ 

La*a  Way  Con*       — 

LaMtand 

Uac  Sarvtoa  StaOon  .. 


No. 


MMTiay  Ck*       

>>jii«>«  Staaon 
HaC*\  Pann  GuN  #1  . 
Hatt\  Pann  Otil  #2  . 


R  B  M  Sarvtca  

Raya  Hooal  Tixjdi  Stop  . 
FWgvonal  TranaN  SanMoa. 
Haaon  Iraan-iaaonat.  Inc 

Ruarfwail  Q«a 

Robaraon  OuN  Tlra  I 
Rocky  Utrv  EnL.  mc  . 


—  I 


%]aa  Q*>  (3tM  StMtan 

WanwvMuw  QtM  

Waaliai0ion  CvoaainQ  Exxon  - 


HF2r»- 78187 

RFt3»-1»4 

RF30O-r»7 

RF309~3ee 

WT04-J7M 

RF«X>-a834 

RF30O-nxt3 

Rf300-TO34 

RFT00-9QW 

Rf300-r041 

RF30O-7O56 

RfTOO-180 

nf30<v  m 

RF30O-r«W« 
RF300-OI1»4 

RF30O  nae 

RF30O-7»4i 

RTMO-rjie 
Rfwo-roeo 

Rf  300-r»«0 
RF300-7«77 

Rf300-e8eo 

RF13»-704 
RF  300-0803 

Rf 300- sees 

RFTOO-  r^B 
RF30O-a»48 

HFrwo-aeez 

RF30O-a«/8 
Rf  30O-«i30 
RF300-«&31 

RF3oo-reei 

RF30O-733B 

RF300-ee'5 

RF300-O332 

nF30O-7«T9 

RF  300- 7319 

RF300-7«7e 

RF272- 12660 

RF30O-0ee6 

J  Rf 300-7733 

_  RF300-264 

.   RF307-18» 


Copiea  of  the  full  text  of  theae 
dedakma  and  ordera  are  available  in  the 


Public  Reference  Room  of  the  Office  of 
hiearlngi  and  Appeala.  Room  1E-^Z34. 
ForreaUl  Building.  1000  lndep«nd«nca 
Avenue  SW..  Waahingtoa  DC  20665, 
Monday  tlirough  Friday,  between  the 
hour*  of  l.«)  pjn.  and  5.-00  p.m..  exc«p< 
federal  holldaya.  They  are  alao  available 
In  Energy  Managemer '.  Federal  Energy 
Ouideline*.  a  commercially  publiahed 
loose  leaf  reporter  iyatem. 

KobruAry  24.  1968 
Caoria  B.  Brasaay. 

Dir&ctor.  Office  of  H«ann^  and  Appaalt. 

fFR  Doo  8B-«t04  Filed  3-1 -»  8:45  •ra) 
aaxaM  oooe  Mao-*«-« 


Isauanc*  of  DcctakMW  and  Ord«r« 
During  ttM  WMk  of  Januwy  16 
Through  January  20, 1M9 

During  the  week  of  January  16  through 
January  20,  1960.  the  decisiona  and 
ordera  lummanzed  below  were  laaued 
with  reapect  to  appliuations  for  relief 
filed  with  the  Office  of  Heannga  and 
Appeala  of  the  Department  of  Energy. 
The  following  lummary  alao  containa  a 
list  of  lubmiasions  that  were  diamisaed 
by  the  Office  of  Heanngi  and  Appeala. 

Refund  Applicationa 

Ailantjc  Richfield  Company, 'AERNI  fi- 
hi  1  tie  1  Fuel.  Inc..  et  al..  1/18/89. 
RF3O+-210e  et  al 

The  DOF  iaaued  a  Decision  and  Order 
concerning  75  Applicationa  for  Refund 
filed  in  the  Atlantic  Richfield  Company 
(ARCO)  apecial  refund  proceeding.  Aa 
reaeller/retallera  claiming  refunda  of 
lesa  than  tS.OOO  in  principal  or  end- 
uaera.  each  applicant  waa  presumed  to 


have  been  infured  by  ARCO's  alleged 
overchargee.  After  examining  the 
appUcatlona  and  aupporting 
documenUtian.  the  DOE  determined 
that  the  firm*  should  receive  refunda 
totaillng  tl5&.283.  representing  tl22.159 
in  principal  and  (33.124  in  Interest. 
Atlantic  Richfield  Company /Anthony 

Spina  et  al..  1/18/80,  RF304-&74    et 

al. 
The  DOE  Issued  a  Decision  and  Order 
concerning  eight  Applications  for 
Refund  filed  In  the  Atlantic  Richfield 
Company  (ARCO)  special  refund 
proceeding.  All  of  the  applicants 
documented  the  volume  of  their  ARCO 
purchaaes  and  were  end-users  or 
reseller/retailers  requciting  refunds 
$5,000  or  less.  Therefore,  each  applicant 
was  presumed  Injured.  The  refunds 
granted  in  this  Decision  totalled  S&.034 
($6,304  in  principal  and  $1,730  m 
interest). 
.Mlanlic  Richfield  Company/Buzz  &  Tex 

Service,  el  a  I..  1/18/79.  RF304-1024 

etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  37  Applications  for  Refund 
filed  by  35  claimants  in  the  Atlantic 
Richfield  Company  (ARCO)  special 
refund  proceeding.  All  of  the  applicants 
were  either  end-users  or  reseller/ 
retailers  that  applied  for  small  claims 
presumption  refunds.  In  addition,  each 
apphcant  documented  the  volume  of  its 
purchases  from  ARCO  and.  therefore, 
was  presumed  to  have  been  injured  and 
entitled  to  a  refund.  The  DOE  concluded 
that  the  applicants  should  receive 
refunds  toUlling  $40,436.  representing 
$31,810  In  principal  and  $8,626  In 
accrued  Interest). 


Atkuitic  Rict^ieU  Company/Co/e  Broa, 

Hamtting,  inattoL  1/18/m 

RF30*-^34  0t  al 
The  DOB  issoed  a  Decision  and  Order 
concerning  four  Api^ications  for  Refond 
filed  in  the  Atlantic  Ricfafield  CompaiiT 
(ARCO)  specia)  refnnd  proceeding.  AD 
of  tke  appbcants  doctmwnted  the 
vohme  of  their  ARCO  pvrdiaaes  and 
were  end-osers  or  reeriler/retallers 
raqoesting  refundi  of  lew  than  $5,000. 
Therafora.  aadi  applicant  wraa  pmomed 
injwad.  The  refnida  granted  in  this 
Dedskn  totalled  93,100  (tZ.446  in 
priadpa)  and  9BM  in  intareat). 
A  tlantic  RJc/tfieM  Company/Dave  'a 

ARCO,  Ina  et  al.,  1/19/89,  RF904- 

ISOaetal 

Tha  OCX  iaaaed  a  Deciaion  and  Order 
concerning  44  AppUcatiaita  far  Rafand 
fibd  la  the  AtUntk  Rkhfiatd  Caavany 
(ARCO)  mdal  rafHBd|iracaadii«.  AU 
of  tha  ainiiicanli  docaBNBlad  Ibt 
volume  of  dHir  ARCO  pvcfaaaaa  and 
wera  wdaaare  or  laaaUer/ratailan 
requeating  nluBda  si  96,000  ar  iMft. 

Therefora.  aach  i^iittGaiit  was  ^ 

injured.  Hm  lafiBuia  pvBtad  is  this 
Oactdoa  toUOad  9a2jBQZ  (9«9a«B  iB 
principal  and  tiajsatajnfaat). 
AUaadc  MickfhU  Campany/Humckam 
ARCa  toL  1/lM/m  RP9Ot-M00 
taL 

Tha  DOB  iaMad  a  DecWoB  and  Otdar 
concerning  73  Appllcatiana  for  RaAmd 
filad  in  te  Atlaatk  Rkhfiald  Co^iany 
(AROO)  qMcia]  lalaBd  pracaadii«.  As 
raaaUar/retaikn  ci*fa»ring  refunda  of 
lesa  thaa  9Biffn  ta  prlodpal  or  eod- 
ssera.  aaca  a^iicant  was  prasomed  to 
have  been  infiawd  by  ARCO's  aDqed 
overcJiaigaa.  After  cxandning  the 
applieatiaiis  and  aupporllng 
documantattoB,  the  DOB  determined 
tiMt  tiie  finne  ehould  receive  refunds 
totaffing  fllS^aoa  representing  988,202 
In  prlndpa]  and  924.180  in  interest 

Cone  MiUa  Coip,  1/18/80,  RF272-21 

Cone  kCIla  filed  a  Motioa  far 
RecoDsidaratioo  seeking  to  overturn 
OhlA's  denial  of  ito  Sut^>art  V  crude  oil 
refund  apphcatioa  The  DC^  denied  the 
Motion,  datanoinii^  that  Cone  Mills  had 
waived  lU  ri^t  to  a  Subpart  V  refund 
when  it  filed  for  a  refond  from  the 
Sorfaoa  Transporter  Escrow  In  the 
Stripper  Well  refund  proceeding. 

East  End  Gulf  Service,  et  al^  1/24/80. 
RF272-64679  et  al. 
The  DOE  iaaoed  a  DedsioB  and  Order 
denying  27  Appbcations  far  Refund  filed 
in  the  Sriipart  V  erode  oil  retaid 
proceedings.  Each  apphcant  was  reseller 
or  retailer  during  the  period  August  19, 
1973  through  January  27. 1061.  Because 
none  of  the  applicants  dinnonstrated 


that  it  waa  hijured  due  to  the  crude  oil 
overcharges,  each  applitaut  was 
ineligible  for  a  crude  oil  refund. 

Exxon  Corporatiott/FroDcia  Kacar  et  al., 

1/19/88,  RF907-224  et  oL 
The  DOE  iasued  a  Dedsioo  and  Order 
concerning  five  Apphcatioos  for  Refund 
filed  in  tha  Exxon  Corporation  qiedal 
lefiHid  iBoceeding.  Bach  of  the 
Applicants  pwchasad  directly  from 
Exxon  and  was  either  a  resetter  vrttoae 
allocable  share  is  leaa  than  tSSKO  ot  an 
end-osw  of  Ejcxod  imxlncts.  1^  D(K 
determined  that  eadi  applicant  was 
eligible  to  receive  a  r^md  equal  to  its 
fuU  allocabk  share.  The  sum  of  tite 
refunds  granted  in  this  Decision  is  $3,684 
($3,183  principal  plus  $601  interest). 
Exxon  Corporation /Rockwell 

Internationa}  Et  al.,  1/18/80,  RF907- 

4714  etal 

The  Office  of  Hearings  and  Appeals  of 
the  Departmmt  of  Boeigy  issued  a 
Decision  and  Order  granttaig  SO 
applications  far  Refund  from  consent 
order  funds  obtained  from  Exxon 
CoiporetiaB.  Each  AppUcant  soi^  a 
refund  of  leas  than  $&4XX),  and  was 
therefore  preaaaasd  to  have  suffered 
in}wy  aa  a  rasuh  of  Exxon's  alleged 
overchaiyaa.  The  anm  of  the  refiinds 
grantadia  934,531. 

Gulf  Oil  Cmporation/Aimy  and  Ah" 
Faroe  Exchaage  Service.  1/17/80, 
RF300-4348 

Tha  DC»  iasued  a  Decision  and  Order 
to  ttie  Aimy  and  Air  Force  Exchange 
Service  (AAFES)  in  the  Gulf  Oil 
Corporatian  qiecial  refund  proceeding. 
The  AAFES'  primaiy  puipoae  is  to 
provide  discount  goods  and  services  to 
mibtaiy  personneL  Any  profits 
gesorated  by  its  sales  operationa  are 
used  for  the  benefit  of  the  military 
personnel  who  purdiase  from  it 
Because  the  covered  products  claimed 
by  the  AAFES  were  so4d  to  and 
consumed  by  military  persoimel.  and 
because  any  refund  received  by  the 
AAFES  will  be  used  for  the  benefit  of 
military  prasonnel,  the  HOS.  granted  the 
AFFES  a  full  volumetric  refund  totaling 
$300,374  on  366,300,441  gallons  of 
covered  Gulf  products. 

Gulf  Oil  Corporation/Commerce 

Propane,  Greenville  Auttanotic  Gas 
CeK.  1/17/89.  RF900^40dO  and 

RPaoo-toai 

The  D(X  issoed  a  Decision  and  Order 
concerning  two  Api^cations  for  Refund 
submitted  in  die  Gulf  Oil  Corporation 
spedal  refund  proceeding  by  Commerce 
Propane  and  &eenTiIle  Automatic  Gas 
Co  Because  die  firms  were  under 
common  ownership  during  the  consent 
order  period,  and  because  their 
allocable  share  exceeded  $5,000  they 


could  not  be  considered  separately.  The 
two  firms  collectively  purchased 
&.938/>2B  gallons  of  covered  Gulf 
products,  and  their  Applications  were 
approved  under  the  40  percent 
presumption  of  ii^uiy.  The  r^und 
granted  in  this  Decision,  which  includes 
both  principal  and  interest  is  $6,406. 
Gulf  Oil  Corporation /Embassy  Gulf.  1/ 
19/89,  RF300~10ei 
The  DOE  issued  a  Dedsion  and  Order 
concerning  an  ApphcatioB  for  Refund 
submitted  in  the  Gulf  Oil  Corporatian 
special  refund  proceeding  by  Embassy 
Gulf.  The  ap^^cant.  a  service  station 
owned  by  Carl  Lotto,  sou^t  a  refund  on 
11,930,376  gallons  of  coverd  Gulf 
products.  Mr.  Lotto  also  owned  another 
service  station  iat  which  he  filed  an 
AppUcation  under  the  name  of  CaH  L 
Lotto  (Case  No.  RF30O-10e6).  Mr.  Lotto 
was  previously  granted  a  refund  of  $765 
for  943,902  gallons  In  Case  RF300-1066. 
Because  the  firms  were  under  common 
ownership,  Aey  were  considered 
together  for  purposes  of  applying  the 
$54)00  piesuuipticm  of  infiny. 
According,  die  principal  amount 
previooriy  awarded  to  Mr.  Lotto  was 
subtracted  frmn  die  $5,000  refund  to 
which  he  was  entitled  for  both  stations. 
Mr.  Lotto  was  granted  a  refund  of  $5332, 
whidi  inchides  both  principal  and 
interest  on  tiie  Embassy  Gulf 
Applications. 

Gulf  Oil  Corporation/Farrell  Lines 
Incorporated  et  al,  1/17/89.  RF300- 
641  etal. 

The  IX)E  issued  a  Decision  and  Order 
concerning  64  Applications  for  Refund 
submitted  in  the  Gulf  Oil  C^vporatioo 
special  refund  proceeding.  Eadi 
application  was  approved  unng  a 
presumption  of  injury.  Ttie  sun  of  the 
refunds  granted  in  tiiis  Decisioa.  wkitdi 
includes  both  principal  and  interest  is 
$369,699. 

Gulf  Oil  Corporation/Gray's  Guff 

Service,  et  al.,  1/17/89,  RF3do~1142 
etal 

The  DOE  issued  a  Decision  and  Order 
concerning  11  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  wm  af^roved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  ^«nted  in  this  Decision  is 
$32,913. 

Gulf  Oil  Corporation/Greensboro.  North 
Carolina.  1/17/89,  RF3O0-10654 

On  December  20. 198&  the  Office  of 
Hearings  and  Appeals  issued  a  Decision 
and  Order  to  M  &  A  Petroleum,  et  al. 
(Case  Nos.  RF300-2451,  et  al.)  in  which 
Greensboro,  North  Carolina,  Case  No. 
RF300-2696,  was  issued  a  refund  of 
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Se.40(V.  In  thi»  Deciiion  Greentboro  wag 
Incorrectly  congldered  as  a  reseller 
appliciint  who  wished  to  elect  the  40 
percent  presumption  Greensboro  Is  not 
a  reseller,  however,  but  an  end-user,  and 
Is  therefore  Bnlitled  to  ■  full  volumetric 
refund  without  submitting  an  Injury 
showing.  Accordingly,  the  DOE  issued  a 
Supplemental  Order  indicating  that 
Greensboro  should  receive  a 
supplemental  refund  of  tl.007 
Gulf  Oil  Corporation/ lam«»  P.  Lowb.  et 

at.  1/17/99.  RFX0-^09 et  al. 
The  DOE  Issued  a  DeciaioD  and  Order 
concerning  m  AppiicaMona  for  Rafund 
submitted  In  the  Culf  Otl  Corporation 
special  refund  proc««ding.  Each 
application  was  approved  using  a 
presumption  of  Injury  The  sum  of  the 
refunds  granted  In  this  Decision  ta 
tl  49.060 
Gulf  Otl  Coqx>raUon/S4ontgo€nery  Mall 

Gulf  Service,  et  ai.  1/17/80.  RFKO- 

94S3  et  ai 
The  DOE  issued  a  Decisioa  and  Order 
concerning  34  AppUcatioas  for  Refund 
submitted  In  the  Gulf  OU  Corporation 
special  rafund  proceadlng.  Each 
application  was  approved  using  a 
presmption  of  injury  The  sum  of  tha 
refunds  granted  In  this  Decision  is 
teM.543. 
Gulf  Otl  Corporaljon/P.D.  Humphrey 

Co..  Inc.  Malhieu  Oil  Co..  Inc.  1/17/ 

Sd.  RFJCO-.S4M  and  RFJOO-^MSO 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  In  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  P.D 
Humphrey  Co..  Inc.  and  Mathieu  Otl  Co.. 
Inc.  Although  the  two  firms  have 
common  ownerahlp  now.  they  did  not 
have  common  ownership  during  the 
consent  order  period.  Since  the  two 
firms  did  not  have  common  ownership 
dunng  the  consent  order  period,  the 
DOE  cotuidered  tha  applications 
separately  Each  application  was 
approved  using  a  presmption  of  Injury 
The  sum  of  the  refunds  granted  in  this 
Decision  is  ta.287 
Gulf  Oil  Corporation/  Walker's  Auto 

Service,  et  al.  1/17/199.  RF300-2277. 

etal. 
The  DOE  Issued  a  [}eclsion  and  Order 
concerning  S3  Applications  for  Refund 
submitted  ui  the  Gulf  Oil  Corporation 
s(>eclal  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury  The  sum  uf  the 
refunds  granted  In  this  Decision  Is 
tl  06.416 
Hanna  Nickel  Smelting  Company.  1/17/ 

89.  RF272-  10490 


Manna  Nickel  Smelting  Company 
(Hanna)  filed  an  Application  for  Refund 
in  the  Subpart  V  crude  oil  refund 
proceeding.  A  group  of  slates  ^»d  on 
objection  to  Hannas's  application, 
claiming  that  the  firm  should  not  be 
eliglbla  to  receive  a  refund  because  It 
had  not  established  that  It  was  an 
injured  end-user  The  DOE  rejected  the 
states'  arguments,  finding  that  they  had 
not  submitted  relevant  material 
sufficiant  to  overcome  the  praaumption 
of  Injury  available  to  end-user 
applicants  In  this  procaeding.  Tha  DOE 
than  reviewad  tha  appUcatioo  and  found 
that  the  Information  provided  tharvin 
supported  the  firm's  claim.  Accordingly. 
Hanna  was  granted  a  refund  of  f(U)66. 
Johnson  Controls  Inc.  1/19/89.  RC272- 
16 

On  January  &.  1969  the  DOB  Issued  s 
Decision  granting  146  Applications  for 
Rafund  in  the  crude  oil  refund 
proceedings.  Jamea  W.  Stewart  (Case 
Nos.  RF272-424aa  »t  al.).  It  has  coma  to 
the  DOE'S  attention  that  one  of  the 
applicants  in  that  Decisioa  Johnson 
Controls  Ina  (Case  No.  RF272-i2S83) 
(lohnaoaj  should  hava  been  pentad  • 
rafund  baaed  on  a  much  larger 
gallonage.  Accordingly,  this  Oedaion 
resdnds  Janwe  W.  Stvwart,  with  respect 
to  lohnsoo.  Johnson's  applicatlaa  based 
on  tha  correct  galiooage  will  be 
considered  at  a  later  date  under  a  new 
case  number. 

Owena-Corning  Fiberglat  CorpotnUon. 
1/19/89.  RFZ72-10027  and  RD272- 
10O27 

Owens-Coming  Plberglas  Corporabon 
(fy-C)  filed  an  Application  for  Refund 
from  crude  oil  monies  available  for 
disbursement  under  10  Ci'JL  Part  206, 
Subpart  V,  based  upon  its  purchases  of 
refined  petroleum  products,  during  the 
period  August  19. 1973  through  January 
27.  1961.  A  group  of  thirty  States  and 
two  Territories  (collectively  "the 
States ')  filed  objections  in  opposition  to 
the  receipt  of  any  refund  by  O-C  on  the 
basis  that  the  finn  had  suffered  no 
actual  Injury  as  a  result  of  crude  oil 
overcharges.  In  addition,  the  States  filed 
a  Motion  for  Discovery.  In  considering 
O-Cs  refund  application,  tha  DOE 
determined  that  the  firm  had  consumed 
petroleum  products,  principally  asphalt, 
in  tha  production  of  ^berglas- based 
construction  materials.  Thus,  the  DOB 
determined  that  O-C  was  presumptively 
injured  by  crude  oil  overcharges  based 
upon  tha  presumption  of  Injury  accorded 
to  end-users  outside  of  the  petroleum 
Industry.  The  DOE  further  determined 
that  the  States  had  failed  to  rebut  the 


presumption  of  injury  In  their  objections 
since  the  States'  general  showing  with 
regard  to  O-Ct  profitablUty  and 
indu8ti7-wide  data  pertaining  to  tha 
construction  industry  were  not 
sufficiently  im>bative  of  the  extent  to 
which  O-C  actually  passed  through 
increased  petroleum  product  coats.  On 
the  same  basis,  the  DOE  determined 
that  the  States  had  failed  to  support 
adequately  their  Motion  for  Discovery. 
Acoordingly.  O-Cs  Application  for 
Refund  was  approved,  and  the  States' 
objectians  and  Motion  for  Discovery 
were  denied.  The  total  refund  amount 
approved  in  this  Decision  and  Order  is 
106^319. 

Standard  Oil  Ca  (lndiaaa)/New  York 
(Saint  Ragi*  Mohawk  Tribe).  1/17/ 

mRQXJ-4ee 

The  DOE  Issued  a  Decision  and  Order 
granting  the  Mcond-etage  refnnd 
applicatioo  filed  by  the  State  of  New 
Yort  on  behalf  of  the  Saint  Regis 
Mohawk  Tribe  In  the  Standard  Oil  Ca 
(Indiana)  (Amoco  I)  special  refund 
proceeding.  The  tribe  requested 
pennisaioo  to  mm  IB06  in  Amoco  I 
monies  to  porchaac  two  itams,  a  setback 
thennoaut  oootrol  device  and  a  battery 
charter  timer.  In  light  of  tlM  email  sum 
of  money  inroived.  (ke  DOE  found  the 
plan  to  be  adequately  restitutionary. 
Aooordingiy.  the  tribe's  request  was 
granted. 

Total  Petroleum /Madden  Oil  Con^nny. 
1/19/89.  RFSlOSSr 

The  DOE  Issued  a  Decision  and  Ortler 
in  which  It  reconsidered  an  Application 
for  Refund  filed  by  Madden  Oil 
Company,  a  motor  gasoline  and  dlesel 
fuel  reseller,  in  the  Total  Petroleum 
spetdal  refund  proceeding.  Ai^  a 
thorou^  evaluation  of  Madden's  refund 
claim  and  the  examination  of  a  separate 
refimd  claim  advanced  by  Madden  in  an 
etuiier  rafund  proceeding,  the  DOB 
determined  that  Madden  was  granted  a 
refund  on  December  20, 1908  to  which  it 
was  not  entitled.  The  t20.93S  refund 
awarued  to  Madden  on  that  date  was 
therefore  rescinded.  The  DOE  also 
determined  that  under  the  standards 
established  in  Total  Petroleum  Inc..  17 
DOE  1  86.S42  (1968).  Madden  was 
eligible  for  a  refund  of  15.742  ($S,000  of 
principal  and  t742  of  interest). 

Grade  OU  End-Usef* 

The  Office  of  Hearings  (uid  Appeals 
granted  cnide  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decision  and  Orders: 


'  ^Mc  School  DMftet  a(  st- 

Qfsans  CoMly  si  si 

iW.CMcMMalil 

lT>KMalSl. 


Robert  DoRMl  St  al. 

Undsftufea  Farms  at  aL. 


No. 


RF273-0389 

RF272-14322 

RF27»-4fl600 

RF272-47801 

RF272-14e>0 

RF77a-35002 


OMe 


1/17/89 

i/i8/a0 

1/18/88 
1/19/80 
1/18/88 

1/19/68 


Ho  01 
appicarts 


fMune 


83 
83 

196 

143 

64 

S0 


$?3.95C 

r7.466 
1  124 
3974 

18,415 

loje? 


Dismissals 

The  foQowhig  submissions  were 
dismissed: 


Bruce  Caley'a  Exxon . 


Cargitt.lnc 


CoveHl'sA-1 

DaGCatty 

Frank  L  BofdaU. 


RB-Sprsdley 

Hayd«iii-T  Exxon. 


Osboro's  Exxon. 


Kay  tL.  Twtit*y^  I 

Troy's  Bkaodteoer  BxxoB . 
WaalaiMra  KxxM. 


WMca  Catparatiaa. 


RP307-23e 
RD272-6SBM 

RPMM-asoa 

RFaB5-«7Q7 

KFAr<i2S» 

RFZ72-40321 

RF307-831 

Rn07-2008 

RF273-60988 

RPM^-irn 

RP27a-«MB 


Copies  of  tha  full  text  of  th&„ 
(Wirions  and  ordws  an  avmUabla  in  the 
Public  Rafarence  Room  oi  tha  C^ce  of 
Hearings  and  Appeals.  Room  lE-234, 
Forreatal  Baiidii^  1000  Iiidep«idaice 
Avenna.  SW„  Waakii^ton.  DC  2068&. 
Monday  through  Friday,  between  the 
hour*  «rf  liX)  p  JO.  and  &00  pf.  except 
federal  hoUdays.  They  are  also  availaUa 
in  Energy  Manageaeat  Federal  Energy 
Guideliaea.  a  commercially  pobliahad 
loose  leaf  reporter  system. 
February  M.  II 


Director.  Office  ofHearingi  andAppeah. 
int  Doc  86-M8S  Filed  3-1-86;  8(46  an) 


ENVIROMMENTAL  PnOTECnON 
AQENCV 


(Fm.-3530-71 


Agancy 
ActtvMss 


Collection 
OMBRavlew 


AOEMCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMANV:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  »eq\  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  bera  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 


includes  the  actual  data  coOection 
instromenl 

FOn  FURTMDI  MRMMA-nON  COMTACT 
Sandy  Fanner  at  EPA.  (202  382-2740). 
•UPPICMENTARY  MFOmU-nOH: 
Office  al  Air  and  Ratfiatiim 

Title:  NESHAP  for  Asbestos  (Subpart 
M}— InforHiation  Requirements  (EPA 
ICR  #tnili)4;  OMB  #20etMnoi).  "niis  U 
a  request  for  reinstatement  of  an 
existing  collection. 

Abstract  Demolition  and  renovation 
contractus  must  notify  EPA  or  the 
State(8]  of  each  demolitioD  and/or 
renovation  operation  where  the  amount 
of  friable  asbestos  exceeds  80  linear 
meters  (280  linear  feet)  on  pipes  or  15 
square  meters  (160  square  fieet)  on  other 
facility  components.  EPA  or  the  States 
wiO  use  these  notifications  to  ensure 
prt^ier  work  practices  and  to  plan  and 
schedule  inspections. 

Burden  Statement:  The  estimated 
pubUc  reportinfi  burden  for  this 
collection  of  information  is 
approximately  4  hours  per  response  per 
respondent  llxis  estimate  indudes  the 
time  to  read  instructiona,  gather 
necessary  data,  and  complete  and 
review  the  forms  used  to  notify  the 
proper  officials. 

Respondents;  Demolition  and 
renovation  contractors. 

Estimated  No.  of  Respondents:  7,00a 

Estimated  Total  Annual  Burden  on 
Respondents:  336,000  hours. 

Frequency  of  Collection:  Each 
demolition/renovation  operation. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  these 
informaticm  collections,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  {PM-223),  401  M  Sti^et  SW., 

Washington.  DC  20460 
and 
Nicolas  Garcia.  Office  of  Management 

and  Budget,  Office  of  Information  and 

Regulatory  AHairs,  726  Jackson  Place, 

NW..  Washington.  DC  2053a 

OMB  Responses  to  Agency  FRA 
Clearance  Requests 

EPA  ICR  #1432;  Protection  of 
Stratospheric  Ozone — Reporting  and 
Recordkeeping  Requirements;  was 


approved  01/10/89;  OMB  #206(V-0170: 
expires  01/31/92. 

EPA  ICR  #1064;  NSPS  for  Nonmetalhc 
Mineral  Processing  Plants — Reporting 
and  Recordkeeping;  was  approved  01/ 
13/80;  CH^  #2060-0050:  expires  01/31/ 
92. 

EPA  ICR  #1393;  Natinial  Sewage 
Sliwlge  QoestioQnaire  Survey;  was 
approved  01/12/89;  OMB  #2040-0119: 
expkes  0e/30/9a 

EPA  ICR  #1331;  Accidental  Release 
Inf ormatian  Program;  was  approved  01  / 
19/89;  OMB  #2060-0065;  expires  01/31/ 
91. 

EPA  ICR  #1214;  Pesticide  Prodoct 
Registration  Maintenance  Fee;  was 
approved  01/11/89;  OMB  tTOTO-moO: 
expires  01/31/92. 

EPA  ICR  #1488;  Superfund  Site 
Evaluation  and  Haxard  Ranking 
Information  Collection;  was  approved 
01/17/88;  OMB  #2050-0095;  expires  01/ 
31/92. 

EPA  ICR  #0012:  Motor  Vehicle 
Exclusion  Requests:  was  approved  01/ 
13/80;  OMB  #2060-0124;  expires  01/31/ 
92. 

EPA  ICR  #1349;  National  Survey  of 
Solid  Waste  from  Mineral  Processing: 
was  approved  02/02/89;  OMB  #2050- 
0098;  expires  12/31/89. 

EPA  ICR  #1463:  Revision  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan;  was 
approved  01/30/89;  OMB  #2050-0096, 
expires  01/31/91. 

EPA  ICR  #1487;  Cooperative 
Agreements  and  Superfund  State 
Contracts  for  Superfund  Response 
Actions;  was  approved  01/30/80;  OMB 
#2010-0020:  expires  10/31/91. 

EPA  ICR  #1396;  National  Residential 
Radon  Survey  Pretest;  was  aproved  01  / 
26/89;  OMB  #2060-0173;  expires  06/30/ 
89. 

EPA  ICR  #1062;  NSPS  Monitonng 
Requirements  for  Coal  Preparation 
Plants  Subpart  Y;  was  approved  01/30/ 
89;  OMB  #2060-0122;  expires  01/31/92. 

EPA  ICR  #0002.04:  Pretreatmenf 
Program  Information  Requirements,  was 
disapproved  01/26/89. 
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(OP^-MOIS:  n«.-SS31-SI 

Chapman  Chamical  Co.;  Notloa  of 
Intant  to  Cancal  Wagiatoatton 

AQOMCV:  Knvlrorunental  Protection 
AKency  [KPA). 

ACnow  Notice  of  Intent  to  Cancel  and 
Preliminary  [)«!termination  Governing 
Sale  and  Use  of  (Ixislinfl  Slocks. 


By  letter  dated  February  5. 
laea.  EPA  directed  Chapman  Chemical 
Company  ("Chapman")  to  supply  to  the 
A^ieiicy  within  W  days  a  complete  and 
accurate  confidential  statement  of 
formula  for  the  company's  pesticide 
product  ALDRKC.  beannu  EPA 
Rexistration  Number  10Z2-220.  As  of, 
February  21.  1989,  Chapman  has  not 
complied  with  this  directive.  The 
A^ncy  has  determined  that  Chapman's 
continuing  failure  to  submit  a  complete 
and  accurate  confidential  statement  of 
formula  Is  in  violation  of  section 
3(l)(1)(E)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticido  Act  (FIFRA). 
and  that  the  appropnate  rx>urse  of 
action  is  to  cancel  Chapman's  ALDRFX) 
registration  pursuant  to  PIFRA  section 
6{h].  Accordingly,  the  Agency  by  this 
Notice  announces  its  intention  to  cancel 
Chapman's  registration  for  ALDRKC. 
The  Agency  also  has  preliminarily 
determined  not  to  permit  sale  and  use  of 
existing  stocks  of  ALDRFX:  if  its 
registration  is  canceled. 
OATC  A  request  for  a  hearing  on 
cancellation  or  a  request  to  mo<iify 
preliminary  determination  governing 
existing  stocks  by  a  registrant  must  be 
received  by  April  3.  1989  or  30  days  from 
receipt  by  mail  of  this  Notice,  whichever 
is  the  later  appllcabla  deadline  A 
request  for  a  cancellation  hearing  or 
modification  of  the  existing  stocks 
determination  from  any  other  adversely 
affe<:ted  person  must  be  received  by 
April  3.  1989  Any  other  person  who 
wishes  to  comment  on  whether  the 
Agency  should  allow  sale  or  use  of 
existing  stocks  of  ALDRKC  should 
provide  those  comments  by  April  X 
1989 

AOOMBSK  Three  copies  of  any  request 
for  a  hearing  must  b«  submitted  to: 
Hearing  Clerk  ( A-110).  Rnvlronmental 


Protection  Agency.  401  M  St.  SW.. 

WHshingtoa  DC  20460. 

POm  PURTNm  MPOMIATIOM  COMTACT. 

By  mail  C«orge  LaRocca.  Registration 
Division  (TS-767C),  OfTice  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.  SW  ,  Washington.  DC 
2O480 

OfTice  location  and  telephone  number 
Rm  204.  CM  #2, 1921  |effer»on  Davis 
Highway.  ArUngton.  VA  (703-^7-2400) 

Requests  for.  or  comments  applicable 
to.  an  existing  stocks  allowance  should 
b«  submitted  to  George  LaRocca  at  the 
address  above. 

SU^MjIMCin'AIIV  MPOmtATKW:  ALDREC 
is  a  termiticldfl  product  containing  the 
active  ingredient  aldnn  (chemical  name: 
l.Z3,4.iai0-hexachloro-1.4.4a.5.8.8a- 
hexahydro-exo-1 ,4-endo-5,8- 
dimethanoaaphthalene;  CAS  Registry 
No  309-00-2).  Chapman  Chemical 
Company  (Chapman)  received  a 
registration  from  EPA  for  AIDREC  In 
1959.  It  is  assumed  that  Chapman  at  one 
time  acquired  the  aldrin  for  use  in 
ALDREC  from  Shell  Chemical  Company, 
since  the  companiea  of  the  Royal  Dutch 
Shell  Group  in  the  United  Stales  and 
Europe  have  been  the  sole  producers  of 
aldrin  In  the  world  from  the  time  of  itj 
first  registration  as  a  pesticide  In  the 
1950' B.  In  recent  years.  Shell's  pesticide 
registrations  for  aldrin  products  In  the 
United  States  have  been  held  by  the 
Scallop  Corporation  (a  Shell  Group 
company):  Scallop  voluntarily  canceled 
all  of  its  aldrin  registrations  on  May  IS, 
1987.  The  canceled  Scallop  registrations 
included  the  only  aldrin  product  for 
manufacturing  use  (also  called  a 
technical  grade  product),  which  is  used 
by  formuiator  companies  such  as 
Chapman  in  making  their  own  registered 
pesticide  products.  Chapman  has  never 
identified  a  new.  registered  source  of 
supply  of  aldrin  to  the  Agency,  although 
required  to  do  so  under  current  law. 

This  Notice  is  organized  into  two 
parts  Part  I  descnbes  the  background 
and  basis  for  the  cancellation  of 
Chapman's  ALDREC  registration.  Part  D 
describes  the  procedures  which  will  be 
folltTwed  in  implementing  the  regulatory 
actions  set  forth  in  this  Notice 

I.  BMis  For  CanoeUatioa 

Under  section  3(c)(1)(E)  of  HHIA. 
applicants  for  registration  are  required 
to  submit  to  EPA  the  complete  formula 
of  their  pesticide  products.  For 
formula  tors,  such  as  Chapmaa  who 
purchase  a  pesticidal  ingredient  from 
another  raglstsred  source.  EPA  requires 
that  the  formuiator  Include  as  part  of  its 


complete  formula,  the  identity  of  the 
registered  source  of  supply  and  the  EPA 
registration  number  of  that  component 
of  the  formulator's  product  in  order  that 
EPA  can  ascertain  the  complete 
composition  of  the  formulated  product 

EPA  first  required  an  updated 
confidential  statement  of  formula  from 
Chapman  as  part  of  a  Data  Call-in 
Notice  dated  February  23.  1984. 
Chapman  failed  to  provide  the  requested 
information.  The  Agency  again 
requested  by  letter  dated  September  16, 
1965,  that  Chapman  provide  the  Agency 
with  a  complete  formula  for  its  AUDREC 
registration;  once  again.  Chapman  did 
not  respond,  and  the  registration  was 
subsequently  suspended  pursuant  to 
FIFRA  section  3(c)(2)(B)  on  July  15. 1987. 
Finally,  the  Agency  sent  Chapman  a 
letter  dated  February  5,  1988.  in  which 
the  Agency  once  again  required  that 
Chapman  submit,  within  30  days,  a 
complete  and  accurate  confidential 
statement  of  formula  to  the  Agency.  In 
this  last  letter,  the  Agency  pointed  out 
that  it  considers  an  accurate  and  current 
statement  of  formula  to  be  an  Important 
and  continuing  requirement  of 
registration,  and  that  Chapman's 
continuing  failure  to  provide  a  complete 
and  accurate  statement  of  formula 
would  constitute  grounds  for 
cancellation.  As  of  February  21. 1989. 
Chapman  has  still  not  submitted  an 
updattfd  confidential  statement  of 
formula  In  response  to  the  Agency's 
communications. 

Under  section  6(b)  of  FIFRA,  the 
Administrator  may  issue  a  notice  of 
intent  to  cancel  any  pesticide  If.  among 
other  things,  the  "labeling  or  other 
material  required  to  be  submitted  does 
not  comply  with  the  provisions  of 
[FTFRA)."  As  noted,  the  Agency  beheves 
that  registrants  have  a  continuing 
obligation  under  section  S(c)(l)(E)  to 
provide  the  Agency  with  the  complete 
formula  of  their  pesticide  products.  EPA 
is  mandated  by  FIFRA  to  assess  the 
risks  and  benefits  of  registered 
pesticides.  EPA's  ability  to  perform  this 
assessment  is  at  least  partially 
dependent  upon  information  being 
supplied  by  registrants.  Compliance 
with  the  requirement  to  supply  the 
Agency  with  an  up-to-date  statement  of 
formula  is  a  basic  element  of 
registration  support  required  of 
registrants:  failure  to  fiilly  identify  the 
ingredients  In  a  pesticide  product 
greaUy  hampers  the  Agency's  ability  to 
assess  the  risks  and  benefits  associated 
with  the  product. 
Chapman  has  been  directed  to  supply 
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the  Agency  with  the  complete  formula  of 
its  ALEHIEC  registration  three  times 
since  1984,  and  yet  the  Agency 
continues  to  lack  a  complete  and 
accurate  formula  for  ALDREC  Under 
the  circumstances,  cancellation  is 
appropriate  because  Chapman  has 
failed  to  provide  material  required  to  be 
submitted  pursuant  to  FIFRA,  and 
because  material  submitted  does  not 
comply  with  the  provisions  of  the  Act 
(since  Chapman's  statement  of  formula 
has  not  been  properly  updated). 

Before  taking  any  cancellation  action 
under  section  6(b),  the  Administrator 
must  consider  restricting  a  pesticide's 
use  as  an  alternative  to  cancellation, 
and  must  further  consider  the  effect  of  a 
cancellation  upon  the  agricultural 
economy.  This  cancellation  action  is 
being  taken  because  of  the  failure  of 
Chapman  to  submit  a  complete  and 
updated  conHdential  statement  of 
formula  to  the  Agency,  and  not  because 
of  specific  concerns  about  the  safety  of 
the  use  of  ALDREC  Restiicting  the  use 
of  a  pesticide  pursuant  to  section  3(d)  of 
FIFRA  is  not  an  appropriate  response  to 
the  failure  to  provide  tiiie  Agency  with 
correct  informaticm  required  to  be 
submitted  under  the  Act 

As  to  the  effect  of  a  cancellation  upon 
the  agricultural  economy.  ALDREC  is  a 
termitidde  product  used  for  structural 
pest  control:  it  is  not  an  agricultural 
product  Further,  the  registration  of 
ALDREC  has  been  suspended  tmder 
section  3(c)(2)(B)  since  July  1987,  and  it 
is  not  beUeved  that  there  is  any 
appreciable  quantity  of  remaining 
existing  stocks  of  ALDREC  Thus, 
cancellation  action  would  not  be  likely 
to  have  any  appreciable  effect  upon  any 
sector  of  the  economy,  including  the 
agricultiiral  sector.  Finally,  It  should  be 
noted  that  the  Agency  frequently 
requires  information  from  registrants  in 
order  to  perform  its  regulatory 
responsibihties.  Where  a  registrant  fails 
to  provide  to  the  Agency  even  the  most 
basic  of  information — the  formula  of  its 
product — it  would  in  most 
circimistances  be  inappropriate  for  the 
Agency  to  allow  the  registration  to 
continue  even  if  a  cancellation  would 
result  in  some  hardship  to  the 
agricultural  economy. 

A  draft  of  this  Notice  of  Intent  to 
Cancel  the  registration  of  ALDREC  was 
sent  to  the  Department  of  Agriculture 
(USDA)  for  their  review  as  required  by 
section  6(b)  of  FIFRA.  The  USDA  had  no 
objection  to  the  proposed  cancellation. 
The  draft  document  was  also  sent  to  the 
FIFRA  Scientific  Advisory  Panel  for 
their  review  as  required  by  section  25(d) 
of  FIFRA.  The  Panel  was  asked  to  waive 
Its  review  of  the  Notice  since  there  was 


not  risk  data  or  scientific  procedure  at 
issue.  The  Panel  granted  a  waiver  of  its 
review  of  the  Notice. 

Under  section  6(a)(1)  of  FIFRA.  the 
Administrator  may  pennit  the  continued 
sale  and  ose  of  existing  stocks  of 
pesticide  products  i^ose  registrations 
have  been  canceled  pursuant  to  section 
6(b]  to  such  extent  under  such 
conditions,  and  for  such  uses  as  he  or 
she  may  spec  Jy  if  he  or  she  determines 
that  such  sale  or  use  is  not  inconsistent 
with  the  purposes  of  FIFRA  and  will  not 
have  unreasonable  adverse  effects  on 
the  environment  EPA  is  not  aware  that 
there  are  any  existing  stocks  of 
ALDREC  EPA  also  has  questions 
concerning  the  feasibility  of  making  the 
requisite  &iding  for  a  pesticide  product 
containing  aldrin  as  the  active 
ingredient  (EPA  has  identified  risk 
concerns  associated  with  exposure  to 
aldrin  termitiddes).  At  this  time,  EPA 
has  not  made  a  finriing  pursuant  to 
section  e(a)(l)  that  would  allow 
continued  sale  and  use  of  ALDREC 
Under  such  circumstances,  no  further 
sale  nor  use  of  AIDREC  would  be 
permitted  upon  cancellation  pursuant  to 
this  Notice.  It  is  therefore  the  Agency's 
preliminary  detennination  that  neither 
sale  nor  use  of  existing  stocks  of 
ALDREC  will  be  allowed  after 
cancellation  of  the  ALDREC  registration. 

ILProoadures 

This  Notice  annoimces  EPA's  intent  to 
cancel  Chapman's  ALDREC  registration, 
and  further  provides  preliminary 
notification  that  if  ALDREC  is  canceled, 
the  Agency  proposes  not  to  permit  any 
further  sale  or  use  of  ALDREC  This  part 
of  the  Notice  explains  how  the  registrant 
or  any  other  adversely  affected  person 
may  request  a  hearing  on  wdiether 
ALDREC  should  be  canceled  or  may 
request  that  the  Agency  allow  the 
continued  sale  and  use  of  existing 
stocks  of  AIDREC  if  the  registration  is 
canceled.  It  also  invites  any  interested 
person  to  provide  comments  on  whether 
the  Agency  should  permit  the  continued 
sale  and  use  of  existing  stocks  of 
ALDREC  if  the  registration  is  canceled. 

A.  Request  For  Cancellation  Hearing 

Under  section  6(b)  of  FIFRA, 
registrants  and  other  adversely  affected 
persons  are  entitled  to  respond  to  this 
Notice  by  requesting  a  hearing  on 
whether  the  registration  for  ALDREC 
should  be  canceled.  Unless  a  hearing  is 
properly  requested,  the  cancellation  will 
become  final  by  operation  of  law  either 
30  days  after  this  pubUcation  in  the 
Federal  Registar  or  30  days  after 
Chapman  receives  a  copy  of  this  Notice, 
whichever  occurs  later. 


To  contest  the  cancellation  action  set 
forth  in  diis  Notice,  the  registrant  may 
request  a  hearing  within  30  days  of 
receipt  of  this  Notice,  or  within  30  days 
from  publication  of  this  Notice, 
whichever  occurs  later.  Any  other 
person  adversely  affected  by  the 
cancellation  action  set  forth  in  this 
Notice  may  request  a  hearing  »vithin  30 
days  of  pubUcation  of  this  Notice  in  the 
Fadaral  Register. 

A  registrant  or  other  adversely 
affected  party  who  requests  a  hearing 
must  file  the  request  in  accordance  with 
the  procedures  established  by  FIFRA 
and  EPA's  Rules  of  Practice  Governing 
Hearings  under  40  CFR  Part  164.  These 
procedures  require,  among  other  things, 
that  all  requests  must  identify  the 
specific  product  for  which  a  hearing  is 
requested,  and  that  all  requests  must  be 
received  by  the  Hearing  Cleak  within 
the  applicable  30-day  period  Failure  to 
comply  writh  these  requirements  may 
result  in  denial  of  the  request  for  a 
hearing.  Requests  for  a  hearing  must 
also  be  accompanied  by  specific 
objections  to  the  portions  of  this  Notice 
that  a  party  seeks  to  challenge. 

Requests  for  a  hearing  must  be 
submitted  to  the  Hearing  Clerk  at  the 
address  specified  earlier  in  this  Notice. 
If  a  hearing  on  the  action  initiated  by 
this  Notice  is  requested  in  a  timdy  cuod 
effective  maimer,  the  hearing  will  be 
governed  by  EPA's  Rules  of  Practice  for 
hearing  tmder  FIFRA  section  6  (40  CFR 
Part  164).  Any  such  hearing  shall  be  held 
in  the  Washington.  DC  metropoUtan 
area.  If  no  hearing  is  requested  by  the 
end  of  die  af^licable  30-day  period,  the 
regisbation  of  ALDREC  will  be  canceled 
by  operation  of  law. 

EPA's  Rules  of  Practice  forbid  anyone 
who  may  take  part  In  deciding  this  case, 
at  any  stage  of  the  proceeding,  from 
discussing  the  merits  of  the  proceeding 
ex  parte  widi  any  party  or  with  any 
person  who  has  been  connected  with 
the  preparation  or  presentation  of  the 
proceeding  as  an  advocate  or  in  any 
investigative  or  expert  capadty.  or  with 
any  of  their  representatives  (40  CFR 
164.7). 

Accordingly,  the  following  EPA 
offices,  and  the  staffs  thereof  are 
designated  as  the  Judidal  staff  to 
perform  the  judicial  function  of  EPA  in 
any  administrative  hearing  arising  from 
this  Notice  of  Intent  to  Cancel:  the 
Office  of  the  Administrative  Law  )udge. 
the  Office  of  the  judicial  Officer,  the 
Administrator,  and  the  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judidal  staff  may 
have  any  ex  parte  communication  on  the 
merits  of  any  of  the  issues  involved  in 
this  proceeding  with  the  trial  staff  or 
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uiy  «<T— »d  paraoa  not  ■nylnyrt  bf 
EPA.  wttkamt  ftiUy  ooi^iiytae  «vMk  tk> 

A  Rxnting  StocJtM 

\»  notad  above,  tk«  Admiaistntor 
hai  made  «  prf^ioiinary  datamrinattnn 
that  no  aala  or  u«e  of  axiatliif  atocka  ol 
ALOREC  ahould  ba  paraiittad  if  tha 
ra^trattoo  la  canc^ad  [f  any  paraoo 
would  Ilka  to  challen^  thU  pralinuoary 
detnrmUiaUoa  axul  raoeiva  parauaaion  to 
•all  or  ua«  exiatuiii  ttocka  of  ALOREC 
foUowing  can<;«iLiUon.  ha  or  alM  muat 
•ubiBit  a  ro(jU0*l  witiua  30  daya  of 
publicaUoQ  of  tiua  Notlca  to  Gaorga 
LaRucca  at  tha  addr«aa  liatad  aarliar  in 
thla  Notjca  undar  tiia  haadlog  "ron 
puMTMn  MTCMiaunow  cotrrAcr. " 

Any  auch  rtK|uaat  ahoaid  inrJikia 
laformatloa  concamln((  tfaa  ajitant  of 
e\iaUn§  KocLi  of  ALDR£C  axul  abouid 
conlalii  factual  uifonoatlofi  aufHciaal  to 
aupport  a  fixulin^  that  coctinuad  aaia  or 
uae  of  lucii  itucka  wrill  not  ba 
Incotiaiatent  with  tha  purpoaaa  of  PTFRA 
and  will  not  reault  In  unraaaooabia 
advaraa  eflacta  on  tha  anvtronmant.  Any 
paraon  wtahlng  lo  ooounaot  on  wbathar 
conttnuad  aala  or  uaa  of  axiatinfl  atucka 
of  ALOREC  ahuuld  ba  parmittad  may 
alao  aupply  auch  conunocta  within  30 
daya  of  publication  of  thia  Notica  to  tha 
Individual  Idantlflad  above. 

If  a  timely  requeat  to  allow  aala  or  uaa 
of  exlatln^  atocka  la  racalvad  and 
ALDRECi  raglatratloo  ia  canceled,  tha 
A^ncy  will  conaider  tha  requaat  and 
make  a  final  determination  aa  to 
whether  aaie  or  uae  of  exiating  atocka 
ahould  ba  permitted.  If  no  requeat  la 
racalved  within  30  daya  from  pubhcabon 
of  thla  Notice,  the  prelimixuiry 
determination  will  become  final  upon 
canceilation  of  the  rejilatration  for 
ALDRKC  and  no  aale  or  uae  of  exiating 
al(x;ka  of  ALOREC  will  be  pennitted 
aftw  cancellation  of  the  regiatration. 

Dntad  KtbruMry  21.  1IM0 
Vtcto*  I  Kkan. 

Artnift  Aaamtant  AilminittrrHor  for  PimiicHi&a 
and  ToxK  Sutiutanc«» 
\rV.  Doc  aB-4Ma  Ftied  VI -40:  a:45  am| 


TSCA  Cttwntcd  TsctinQ;  ftooslpt  of 
TMftOa«a 

aosmcy:  Environmental  Protection 
Agency  (EPA). 
ACnotc  NoUoa. 


(CAS  Ho.  1V-1B-4).  iitiiiinad  | 
to  Saal  IHI  ndaa  vodar  tba  Toxk: 
Subatanoaa  Control  Aol  (TSCA). 
PuUtcaOoa  at  tkia  nottoe  im  ta 
Qonyliaaioe  w<lli  awrtloB  4<d}  <rfT9CA. 
fOn  njHTHBn  MraMMTWM  OOaVTACT: 
Midkad  M.  StaU.  Dtrector,  TSCA 
Aaaiatanea  OAoa  flS-TWV  OfBoa  of 
Toxic  Subatanoaa.  Bavirotiaiaatal 
ProlK:ttoa  Anancy.  Rm.  EB-44.  40t  M  9t 
SW..  Waabtefftoa  DC  20400  (20Z)  564- 
1«H.  TDO  (2Ca)  SM-OMl. 

44d)  of  TSCA  reqalrea  EPA  to  pubhah  a 
noMoe  tn  tha  f atlaral  RafMar  reporting 
the  receipt  of  teal  data  tubnritled 
pumuant  to  teal  rulea  pnjmulgated  under 
aection  4{a)  within  15  daya  aftar  it  la 
received. 


:  Thia  notice  announcea  tiM 
raceipl  of  teal  data  on 
tetrabromobwphaool  A  (TBBPA)  (CAS 
No.  79-M-7)  aiid  haxafluoropropetie 


I.  Taat  Data 

Teat  data  for  TBBPA  were  aubmitted 
by  Great  Ijikra  Chemical  Corporation 
pursuant  to  a  teat  rule  at  40  CFTR 
7W  4000  It  waa  received  by  EPA  on 
February  ti,  1fl8fl.  The  aubmiaalona 
deacrlbe  1)  the  determination  of  the 
biodegradabihty  of  TBBPA  tn  aoU  under 
aeroMc  conditiona  and  2)  the 
determination  of  the  blodejiradablbty  of 
TBBPA  tn  aoll  under  anaerobic 
conditiona.  Chemical  fate  teating  la 
required  by  thla  teat  role. 
TetTabroraoblaphenol  A  la  used 
pnmanly  aa  a  reactive  flama  retardant 
and.  to  a  leaaer  extent,  aa  an  additive 
flame  returd'nt 

Teal  data  lur  hexafluoropropene  waa 
submitted  by  the  Chemical 
Manufacturer*  Aaaociarion  on  behalf  of 
E.1  du  Pont  de  Nemours  and  Company 
purauant  to  a  teat  rule  at  40  CFR 
799  17TW.  H  was  received  by  EPA  on 
January  Z3.  IMS  The  aubmission 
de8cnt>ea  a  nmety-day  inhalation 
toxicity  atudy  in  rata  and  mice  with 
hexdnuoropropene.  Sutjchronic  toxicity 
testing  la  rwquirvd  by  thia  test  rule. 
Hexaf1u«»pnipene  is  u»»HJ  as  a  precursor 
in  the  manufacture  of  highly  speaalixed 
polymers  and  elaslomers 

FTA  hae  initmted  ita  review  and 
evaluation  process  for  these  data 
Bubmiaaiona  Al  this  time,  the  Agency  ia 
unable  to  provide  any  deiermination  aa 
to  llie  compleieTiess  of  the  submissions. 

II.  Public  Racord 

EPA  has  ealablished  a  public  record 
for  this  TSCA  secnon  4<d)  receipt  of 
ddtrt  notice  (dixiknl  numt)er  OPTS- 
44528).  This  record  intJudea  copies  of  all 
atudiea  reported  in  this  nonce.  The 
record  la  available  for  inapection  from  8 
a  m  to  4  pjn..  Monday  through  Pnday, 
except  legal  holKlays.  in  tha  TSCA 
Public  Docket  Uffica.  Rm.  NE-GOOl  401 
M  St.  SW..  Washington.  DC  20440. 


. ;  U  U  AC  ; 

DataAl 
CaryB.' 

Acting  Dinctor.  Exittxng  ChtmicaJ 
AM»ommanl  Drnuoa.  Office  of  Toxic 
Sulmtanom 
(PR  Doc  m  1MB  Piled  i-1-m:  B:45  am] 


Toxic  and 


r  EnviromnentaJ  Protaction 
A^ancy  (EPA). 
Acnosc  >k>tice. 


Section  5{a](l]  of  the  Toxic 
Substances  Control  Act  (TSCA)  requiraa 
any  person  who  Intends  to  manufacture 
or  Import  a  new  chemical  aubatance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commenoea. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  noticea  are 
dlacuaaed  in  the  final  rule  pubUabed  in 
the  Fadanl  Ragiatw  of  May  13. 1963  (41 
FR  Z17Z2)  In  the  Fedaral  Ragiatar  of 
November  IL  1964  (49  FR  48088)  (40  CFR 
723.iS0),  EPA  published  a  rule  %vfaicfa 
granted  a  Umited  exemption  from 
certam  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  four  such  PMN(8)  and 
provides  a  summary  of  each. 
DATlS:  Cloae  of  Review  Periods: 
Y  ae-63.  aO-65.  89-68.  89-67.  March  8. 
1989. 

POM  wmmmm  intosiatx)!!  costtact 

Michael  M.  Stahi  Director.  TSCA 
Assistance  Office  (TS-799|.  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  EB-44.  401  M 
Street  SW..  Washingion.  DC  2048a  (202) 
564-1404.  TDD  (202)  5&+-0551. 
SUPrLEMCWTAMV  IMTOMMATKNC  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Readmg  Room  NT.-C004  at  the  above 
addreaa  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Fnday.  excluding  legal 
holidays. 

Manufacturer.  Suvar  Corporation. 
Chemical.  (C)  Copolymer  aUcyd  resin. 
U»e /Production.  (C)  Used  as  a  vehicle 
component  in  "flushed"  pigment 
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fonnulatkma  for  use  in  printing  ink. 
Prod,  range:  Confidential. 

Y89-65 

Manufacturer.  Confidential 

Chemical.  (G)  Water  reducible  acrylic 
polymer. 

Uae/Production.  (S)  Water  reducible 
can  coating.  Prod,  range:  180.000  kg/yr. 

YBQ-ee 

Importer.  ConfidentiaL 

Chemical.  (G)  Styrene  acrylic  polymer 
salt. 

Uae/lmport  (G)  Paper  size,  open 
nondispersive  use.  Import  range: 
Confidential. 

Y  89-67 

Importer.  Qmfidential. 

Chemical  (G)  Styrene  acryUc 
copolymer  salt 

Use/Import  Paper  size,  open 
nondispersive  use.  Import  range: 
Confidential. 

Date:  February  22. 1960. 
Stavan  Nawfaai9.«nB. 
Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Subetancea. 
(FR  Doc  a»-4044  PUad  9-1-6S:  8:45  am] 


Toxic  and  Hnardoiw  SutetaneM; 
Cftain  Ctfmicalt  Prwniulactur» 


:  Environmental  Protection 
Agency  (KPA). 
action:  Notice. 


;  Section  5(aHl)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  pers<»i  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Rmistflr  of  May  13, 1983  (48 
VK  21722).  In  the  Fedenl  Registar  of 
November  11. 1964.  (49  FR  48008)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  FMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt  This  notice  announces  a 
receipt  of  five  such  PMN(8)  and  provides 
a  summary  of  each. 
DATIS:  Close  of  Review  Psriods: 

Y  89-68.  February  22. 1989. 

Y  89-50,  89-8a  February  28, 198S. 

Y  89-81.  February  27. 1909. 

Y  89-62.  February  28, 1989. 


KM  FURTHDi  mnumkviim  contact 
Michael  M  StaU.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protecticm  Agency.  Rm.  EB-44, 401 M 
Street  SW.  Washington,  DC  2046a  (202) 
554-1404,  TDD  (202)  554-0651. 

•upnnmTARV  mfommtion:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
tiie  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  die  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a jn.  and  AiOQ  pjn.. 
Monday  through  Friday,  excluding  legal 
holidays 

Y89-S8 

Importer.  Kanek  Texas  Corporation. 

Chemical.  (G)  Styrene  butadiene 
acryUc  polymer. 

Use/Import  (S)  Heat  deflection 
modifier  for  plastics.  Import  range: 
ConfidentiaL 

Ya»-59 

Manufacturer.  Mazer  Chemicals  Div. 
PPG  Industries,  Inc. 

Chemical.  (G)  Aliphatic  polyester. 

Use/Production.  (G)  Additive  for 
lubricants.  Prod,  range:  Confidential. 

Ya9-60 

Manufacturer.  Mazer  CSiemicals,  Div. 
WG  Industoies. 

Chemical.  (G)  Aliphatic  polyester. 

Use/Production.  (G)  Additive  for 
lubricants.  Prod,  range:  Confidential. 

Y  89-61 

Manufacturer.  Confidential. 

Chemical.  (S)  2,2-dimediyl-1.3- 
propanediol  2-ethyl-2(hydroxymethyl)- 
l,3-iMt>panediol:  benzoic  add;  1,3- 
isobenzofluranedione;  1,3- 
enzendicarboxylic  acid,  trans- 
(butanediol  add'  hexanediol  add. 

Uae/Production.  (S)  Polymer  for  paint 
coating.  Prod,  range:  100,000-250,000  kg/ 

yr- 

Y89-62 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  hydrocarbon 
resin. 

Uae/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Date:  February  22. 1968. 
StavsB  Nawbvi-Riiiii, 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 
[FR  Doc  89-484S  Filed  3-1-89;  8>t6  am) 


FEDERAL  C0MIIUNICATI0M8 
COMMISSION 

kffonrartlon  CoMadlon 

Submittad  to  tha  Offtea 
of  Managamant  and  Budgat  for  Ravtaw 

February  22, 1969. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  dearance  under 
the  Paperwork  Reduction  Act  of  1980.  44 
U5.C  3507. 

Copies  of  these  submissions  may  be 
purchased  frtmi  the  Commission's 
duplicating  contrador,  International 
Transcription  Service.  2100  M  Street 
NWm  Suite  140.  Washington,  DC  20037. 
or  telephone  (202)  857-3815.  Persons 
wishing  to  comment  aa  an  information 
collection  should  contad  Eyvette  F}ynn, 
Office  of  Management  and  Budget 
Room  3235  NEOa  Washingtoa  DC 
20503.  telephone  (202)  395-3785.  Copies 
of  these  comments  should  also  be  sent 
to  the  Commissioa  For  further 
information  contad  Doris  Benz,  Federal 
Communications  Commission,  telephone 
(202)  632-7513 
OMB  No.:  3060-0040 
Title:  Application  for  Aircraft  Radio 
Station  License  and  Temporary 
Aircraft  Radio  Station  Operating 
Authority 
Form  No.:  FCC  404/404-A 
Action:  Extension 

Respondents:  Individuals.  State  or  local 
governments.  Business  (induding 
small  business),  and  Non-profit 
iustitutions 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  25.668 
Respondents,  ten  minutes  each 
Needs  and  Uses:  Hling  is  required  for  a 
new  station  license,  or  renewal  or 
modification  of  an  existing  Ucense. 
Applicants  for  a  new  Ucense  may 
operate  the  aircraft  radio  station  for 
90  days  under  the  temporary  authority 
provided  for  on  FCC  404-A.  The  data 
on  the  FCC  404  is  used  to  determine 
the  appUcant's  eligibility  and  to  issue 
a  bcense. 

OAfflAto.;  3080-0138 

Title:  Temporary  Permit  to  Operate  a 

General  Mobile  Radio  Service  System 
Form  No  J  FCC  574-T 
Action:  Extension 
Respondents:  Individuals.  State  or  local 

governments.  Business  (induding 

small  business),  and  Non-profit 

institutions 
Frequency  of  Response:  Recordkeeping 

requirement 
Estimated  Annual  Burden:  1,500 

Recordkeepers.  six  minutes  eadi 
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N9«da  and  Lhm:  Kllglbfa  appiteaat*  br 
new  or  modified  radio  tUtloaa  te  tba 
GMRS  complete  the  form  for 
lmin«dl«ta  ■■tborizattni  to  oparata 
Um  radio  ■tatioa  (valid  for  UO  day*), 
and  rataia  (I  daring  tte  pioc»aa<ni  of 
■n  application  for  llcenaa  grant. 

OMB  No  Joeo-cnM 

TiLIb:  Raqoaat  for  Approval  oi  Ptopoaad 
AjBataur  Radio  Aatanna  and 
r4ottAoatioa  of  Actioa 

Form  No-  PCC  864 

AcUon:  Sxtanalon 

RmpondenU.  Individuait 

Fn^quencf  of  Ratffotum:  On  occaaian 

Fjttimatad  AnauaJ  Burden  2>0 
Raapoodflota.  90  mlnntaa  aach 

NmH/«  and  Uwm:  Submiaaion  of  tfaa  data 
Is  naoaaaary  to  datanniaa  wtMth«r  t>M 
antamia  lka((|ht  raqoaatad  arooid  ba  a 
hazard  to  air  aavi^tiaa.  and  arhadiar 
palotlnf  andVor  Ughdnf  of  thm 
antRnaa  la  raqidrad. 

Fad«r«i  Coaonmlcatlaaa  Connlaatoa. 

Sm.iwtury 

(Fit  Doc  m  MB*  Ftlad  1-1- 
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(MM  OoolMt  No.  m-ZT;  ^OC  M-MI 


RatMoCorp. 


Fsderal  Commitnlcattona 
CommiMiun. 

ACnoir  Ordar  to  ihow  cauaa  and  notice 
of  apparent  liability 


Thia  action  la  an  Ordar  to 
Show  Cauaa  to  detannlna  tf  Craat 
Amencan  Radio  Corpw  Ucanaaa  of  Radio 
Station  KCKCMAM).  Spokaoa. 
Waahu«toa.  violated  ||  7X174a(aM'«) 
and  73.1750  of  the  Commiaalon  •  Raiaa 
by  remaiaing  ailent  adthout  autltority. 
and  If  aa  wbelher  tba  lioenae  for  tiiat 
ataliua  ahovJd  b«  revoked. 

I OATT  fmbnuj  \y  1080 
Federal  Comiaanicatlona 
ClommXaaion.  1010  M  Street.  NW  . 
Waaliingtoa  DC  206M. 
POM  RiHTNm  MFOMNATIOM  COWTACT: 
Ben  Halprln,  Fjiforcement  LMvieion. 
Maaa  MwUa  Bureao.  (202)  esXr^mo. 

Order  to  Show  Cauaa  and  Nodca  of 
Apparent  LUbUlty 

In  tlM  Matter  of  CtmI  AiiwHcen  Radto 
Corp  .  S^okaa*.  WiifcN||liia.  Ijcimiii  of 
lUdio  Slatteo  kCaCCKAM).  fl|infcMH. 
Waalilngion.  Order  lo  Shtm  Cauee  Why  tke 
Llcaoae  of  Slatlaa  KCILO(AM).  flpokaBa. 
Waahingtoo.  Shoold  No«  Ba  Raveked. 

Adoptad:  |  — iry  IS. 

RaiMMd  PahwwMj  U. 


By  thai 

1  The  Commlaatnn  ku  baiora  It  for 
considaratloo:  (a)  dM  Uoaoaa  of  Craat 
AmeHcan  Radio  Corp..  for  Radk>  SUtioo 
KCKCXAMl.  Spokaaa.  WaaUagton:  and. 
(b)  die  rwaits  ai  tim  Coanaiaaloa'a 
Inveatlgatloo  into  KCKO's  unautborizad 
■iJnnt  (tatiu. 

2.  (>i  May  13. 1M5.  the  Commijaloo 
granted  KCKO  parmiaaioa  lo  renaic 
■llent  until  August  1\  196S.  Aftor  that 
permlsalon  exclrad  attemptj  to  contact 
KCKO  by  maU  retulted  in  return  of 
Commisaion  correipoodance  marked 
"unclaimed."  Commiaaloo  peraooneL 
thereafter,  attempted  Inspection  and 
monitoring  tn  aacertaln  the  station'! 
•taturf.  Monnonng  during  the  week  of 
March  23,  ItMT.  revealed  that  the  station 
was  not  operating.  An  attempt  to  laapact 
the  station  at  Its  studio's  last  known 
addresa.  N  2804  Argonne  Road  In 
Spokane.  WA  on  March  Zl.  1087.  was 
unsuccessful  The  studio  was  vacant 
and  locked,  with  a  *Tor  Renr  sign  in 
front  A  viatt  to  the  tranandttar  site  did 
not  reveal  any  evidence  of  a  radio 
transmitter  bulldmg  or  antenna  towers. 
Subsequent  to  the  attempted  monitoring 
and  tnapactioa.  tl>«  Conoiiaaion  aant  a 
letter  of  Inquiry  to  the  lioaoaaa.  The 
letter,  dated  June  li.  IflM.  was  retoraad 
stamped:  "Ratara  lo  Sander — Alteaiptod 
Not  Known."  '  Thaa.  it  appaan  tiMt  the 
station  has  not  resumed  operation  since 
AujfusI  15,  1985  Furthermore,  the 
lioenaee  kas  oaither  requested 
Commission  permission  to  raisain  oCT 
the  air  since  Its  silent  authority  expired 
un  August  15,  IBftS.  nor  turned  in  its 
license,  tn  apparent  violation  of 
1 1  73  1740(a)(4)  and  73  1750  of  the 
(kimmlsslon  i  Rules.* 

'  SKtMo  \3aHkm 
thai  (te 
may  i  hitui  la  Mi  mmtk 


IrtMCBatoaiafa 


ofMntina  Khadula  al  thia  Mcttoa  or  lo  nrnih— ■ 
ofMrattnn,  tha  Katlon  may  Umlt  at  (Hwiaill— 
opantion  tar  a  fuitad  M  mat  aot«  (kaa  30  dajn 
witka^  fill  a  II  ■■Itiiillj  fraai  th*  POC  Nottftoatton 
BiMl  ba  MM  la  Iha  KC  to  Wiitii^na.  OC  nat 
\m*m  Ihaa  tha  lOth  day  of  Unllad  or  dlaooaOnoad 
ovaraticn.  Dvrlns  mtck  panod  tiia  ttcanaat  shall 
continua  lo  adhara  to  tha  raqulramanti  tn  tha  atatMC 
hoanaa  parUUMng  to  tha  UfhlUia  of  uilsnna 
•trorturaa.  hi  tha  •*«■<  aotBMj  opaf  aoa  M  mhwa^ 
prHir  to  tha  rKptraaoa  of  tha  30  aay  parlod.  Hm 
Ihaoaaa  «•  aa  aoafy  *a  fCC  af  thte  dMi  If  (ha 
cauaa*  hayoad  tha  oontrol  of  tha  llcanaa*  maka  U 
lni(>oaalMa  to  ccKn^  «Mhto  tha  alloarad  partod. 
Infarmal  ivrmM  maaal  (hall  ba  aiada  to  tha  PCC 
no  laiv  thaa  tha  SB*  day  far  aach  addntooaJ  Mna 
aa  may  ba  liaaami  naoaaaan 

Sactton  71 1730  provtdaa: 

Tha  llciMii  of  aach  atatkn  ahall  aottfy  tha  PCC 

lli 
laf 

tolha 
POU  W 


3.  Aooortttogly.  it  it  ordend.  That 
pursuant  to  section  S12(a)  (S)  and  (4)  of 
the  Communications  Act  of  1834.  aa 
amended.  Great  American  Radio  Crop, 
is  directed  to  show  cauaa  arby  the 
lioenaa  for  Radio  Station  K(3CO(AM). 
Spokane.  WA.  should  not  be  revoked,  at 
a  hearing  to  be  held  at  a  time  and 
locatkm  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

(a)  To  determine  whethar  Craat 
American  Radio  Corp.  violated 

I  (  73.1740(a)(4)  and/or  73.1750  of  the 
Ounmiaaioo't  Rulea. 

(b)  To  datacraine.  in  light  of  the 
evidence  adduced  under  the  foregoing 
issue,  whether  Creat  American  Radio 
Corp.  possesses  the  requisite 
qualifications  to  ba  or  remain  licenaee  of 
the  captioned  radio  statioa. 

4.  //  IS  further  ordered.  That  the  Chiei 
Mass  Media  Bureau.  Is  directed  to  serve 
upon  Creat  American  Radio  Corp.. 
within  thirty  (30)  days  of  the  releaae  of 
this  Order,  a  Bill  of  Particolars  «rith 
respect  to  Issues  (a)  and  (b)  abova. 

5.  It  is  further  onhnd.  That  poraoant 
to  section  812(d)  at  the  Conuannlcatioas 
Act  of  1034,  aa  amendsd.  both  tiw 
burden  of  proceeding  with  tlie  evidence 
and  the  burden  of  proof  ahall  be  upon 
tha  Mass  Media  Bureau  as  to  both 
Issues. 

e.  It  LB  furthar  ordered.  That  lo  avail 
itself  of  the  opportunity  to  be  heard,  the 
licenaee,  pursuant  to  1 1.91(c)  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  shall  file  with  the  Commission 
within  thirty  (30)  days  of  the  receipt  of 
the  Order  to  Show  Cause  a  written 
appearance  stating  that  it  will  appear  at 
the  bearing  and  preaent  evidence  on  the 
matters  spedfiad  In  the  Order.  If  the 
licensee  fails  to  file  an  appearance 
within  the  time  speclf)«d,  the  right  to  a 
hearing  ahall  be  deemed  to  have  been 
waived.  Where  a  bearing  Is  waived,  a 
written  statement  In  mitigation  or 
justificatioo  may  be  submitted  within 
thirty  (30)  days  of  tbe  receipt  of  the 
Order  to  Show  Cause.  See  %  1.92(a)  of 
the  Coounission's  Rules.  In  the  event  the 
right  to  a  hearing  Is  waived,  the 
presiding  officer,  or  the  Chief 
Administrative  Law  )odge  If  no 
preaiding  officer  has  been  designated, 
will  terminate  the  hearing  proceeding 
and  certify  the  caae  to  the  Commiasion 
in  the  regular  oourse  of  bosineaa  and  an 
appropriate  Order  will  be  entered.  See 
i  \M  (c)  and  (d)  of  die  Commission's 
Rules.* 


'Till  r aHHiiii  b 

Bvthortty  for  eaaaa  aavaa  a 
Barara.  Sa*  te  </M  JWtaaar  •< 
aroodcofta^  Coa^oHf.  kA«  Dwkat  m-UB, 


7.  It  kfurtbtr  ordered.  That  if  it  U 
detenDinad  that  tha  WuHag  raoord  doaa 
not  warraat  an  Ordar  rtvokiog  tha 
kcanaa  for  Station  KCKO(Al<]. 
Spokau.  WA,  K  shall  be  daVanatead, 
potBuant  to  aectkn  50e(b]  of  tba 
CommuBicatiooa  Act  of  ISM,  as 
amended,  whathei  aa  order  ior 
forfJeitura  shall  be  iasuad  agaiaat  Great 
American  Radio  Corp.  ia  aa  aBBOoal  aol 
exceadiag  twenty  thnutwnrf  doUats 
(S2Q.000)  for  tbe  %viUfuI  and  repeatad 
violalioB  of  ( |  73.1740  and/or  73.1756  of 
the  ComauasioD's  Rulea. 

8.  //  is  further  ordered.  That  thia 
document  constitutes  a  aotica  of 
apparent  liability  Cor  willfiil  or  repeated 
violation  of  (S  73.1740  and/or  73^750  of 
the  Commission's  Rules.  The 
CommiasioD  has  detenninad  that  in 
every  caae  designated  for  hg«ri«g 
Involving  the  potential  revocation  of  a 
station  Ucense.  it  shall,  aa  a  aiattar  of 
course,  include  a  f orfeitape  notice  so  as 
to  maintain  the  fuflest  poasibia 
flexibility  of  actioik  Since  the  practice  of 
inchiding  such  forfeiture  notice  ia  a 
routine  procedure,  such  incluaioa  hereia 
should  not  be  viewed  in  any  manpqr  aa 
suggesting  or  otherwise  inrfirjitwg  what 
the  initial  or  final  disposition  of  thia 
proceeding  should  be. 

9.  It  is  further  ordered.  That  the  Chief. 
Mass  Media  Bureau,  send  a  copy  of  thia 
Order  by  Certiped  Mail-Return 

Receipt  Raqvested,  tcr  Creat  AaericaB 
Radia  Carp..  Radia  Statttm  KaOOfAM^.  N. 
V04  Aigaooa  RMd.  SpeksM,  WA  SOK. 

Federal  CommimJcatlaos  CommissioB. 
Donna  R.  Saarcy. 

SecTvUnj. 

[FR  Doc  W-4aro  Tikd  a-l-ttc  a:4&  am} 
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AOENCY:  Federal  Coxamamcatiooa 

Commission. 

ACTION:  Order  to  show  cauae  and  notiea 

of  apparent  liability. 

StMlMAirr.  This  action  is  an  Order  to 
Show  Cause  to  determine  if  MegiB 
Broadcasting  Corp.,  ticensee  of  Radio 
Station  WRPZfAMJ.  Paris,  Kentiicky. 
violated  {8  73.1740(a)(41  and  73J750  of 
the  Commission's  Rules  by  remaining 
silent  without  authority,  and  if  so, 
whether  the  license  for  that  station 
shonld  be  revoked. 
CPracTWK  DATC  February  15, 1989. 

AODMat:  Pedaral  CooaMBicatiaBs 
Commisaioa,  ins  hi  Streat.  NW.. 
Washington,  DC  30564, 


Ben  HaJpria,  BBforcement  OiviaiaB. 
Mass  Uadia  Bovaau.  (20^  BSa-saea 

Ordar  to  Shaav  Cauaa  afid  Nolfca  af 
Apparent  liability 

In  the  Matter  of:  Mega  iroadcaatii^  Cosp.. 
Paris.  Kentucky;  Licensee  of  Radio  Statioa 
WRPZ(AM),  Paris.  Kentucky;  Order  to  Show 
Cause  Why  the  License  of  Rtntif«» 
WRPZ{AM).  Paris,  Kentucky,  Should  Not  Be 
Reiwked. 

Aooptefr  jsimajy  19,  IMO, 
Releaaed:  PlBbraary  15, 1969. 

By  tha  Commiaaioa: 

1.  The  Commiaaion  has  before  it  for 
coosideratian:  (a)  the  license  of  Mega 
Broadcasting  Corp.  for  Radio  Statioa 
WRPZ(AM).  Paris,  Kentucky;  and,  (bj 
the  resahs  of  its  investigation  into 
WRPZ's  unaatfiorfzed  silent  status. 

2.  On  November  20. 1987,  the 
Commission  ret^eived  a  complaint 
alleging  ^at  WRPZfAM]  had  not 
broadcast  prpgiamming  since  October 
11, 199/.  fiBTeetigatioR  by  wOioduss lou 
persoHnrf  datermfaad  that  tbe  station 
had  definitely  ceased  eperatkm  by  the 
end  of  NoviBbar  1987.  Mentoring  by 
ConHastoB  ataif  duing  dM  weak  of 
May  2a,  19ia  tedicatad  that  the  station 
RBtaawd  Boa^petatioaaL  Sabaequeal 
to  tha  attenptad  moaitan^  the 
Cmaaiiaaioa  aeat  a  tetter  of  iaqairy  to 
the  liQuuae  at  tha  addtaaa  ^t 
appealed  in  PonilaiuMi  racorda.  The 
letter,  datad  Juae  17,  litta,  wae  retivaed 
ataaiped:  "Retaim  to  Sender.  fk> 
Forwarding  Ordat  «a  File."  ^  Thus,  it 
appears  that  the  station  has  not  resumed 
operation  since  at  least  November  1987. 
Furthermore,  the  licensee  has  neither 
requested  Commission  permission  to 
remain  off  the  air  nor  turned  in  its 
license,  in  apparent  violation  ef 

S  S  73.1740(a)(4)  and  7S.17SO  of  tha 
CommiaaioB's  Eotea.* 


a  Aecordiagly,  H  ia  ordered.  That 
pursuant  to  section  312(a)  (3)  and  (4)  of 
the  CoEmnBtcations  Act  of  1834,  as 
aaanded  Maga  Broadcasting  Corp  is 
directed  to  show  caose  why  die  license 
for  Radio  Station  WRPZ(AM),  Paris.  KY, 
should  not  he  revoked  at  a  hearing  to  be 
heid  at  a  Mme  and  location  specified  in  a 
subaeqitent  Order,  tipon  the  fbUowing 


afa 


■  SeUka  U  ol  tbt  ( 
that  tha  Miaana  ka^ Iba I 
any  chaaia  in  Ma  a 

'  Sadioa  TXlTiaMM  I 
la  Iha  aaani  aat  caMaa  bajuMd  I 
liceaaaa  aaka  il  kapaaiMa  to  adkaM  to  Am 

aparaUaa  ior  a  pariMl  i<  aat  SMra  ikaa  »  Aaya 

withaal  fiathar  aaAnky  ftoai  *a  PCC  NaMaaaaa 
muat  b«  aaal  to  tha  KX  te  uraaUaglaih  DC  aat 
later  IbM  tka  ttth  (tegr  af  I 


itoadkaaatotkai 
licaaat  pwlaM 
itnicturea.  In  the  went  i 
prior  to  tha  expiration  of  iha  SSt 
UaaMaa  wilt  aci  nati4r  the  FOC  •(  (Ml  ^to.  If  tka 
caoaaa  beysad  tha  aaatoal  alllM  HsHMaa  aaka  a 
'-r — ""H  '1  rrwi)lj  Trtihia  itii  aHaaail  inliiiL 
Infanul  «iitt«  N^aaat  iMt  ba  toadt  to  Ife  VOC 
BO  laiai  lh«i  toa  seik  ^  iat  aaak  I 
aa  may  ba  dMa 
Section  TllTfti 


issuer 

fa]  To  determine  whether  Mega 
Broadcastiag  Corp.  violated 
S9  73.1740(a)(4)  aad/or  73.1750  of  the 
Commission's  Rales. 

(b]  To  deteranoe,  in  light  of  ^m 
evidence  adduced  uodCT  tha  {cregoing 
issue,  whethtf  Mega  Broadcasting  Corp. 
poasesoes  tbe  raqaiaite  quahficatioas  to 
be  or  remain  hcenaea  of  the  captieoed 
radio  statioa. 

4.  It  k  farther  ordered.  That  the  Quel 
Mass  Madia  Bareaa.  la  directed  to  scrre 
upoe  hlesa  ftoadcasting  Corp.,  within 
tkrty  {30^  daya  al  Aa  release  of  this 
Order,  a  Bfil  el  Particolars  with  raapact 
to  laiasB  (a)  and  fb)  above. 

5.  n  /s  further  ordered.  That  pursuant 

to  SectiUB  912(d)  of  the  dtni  rn mn r«f»r»nf 

Act  of  1994,  as  amended,  both  the 
bmrfea  of  proceedlug  with  the  evidence 
and  the  bnrden  of  proof  shall  be  upon 
the  Mass  Media  Bnreau  as  to  both 
issues. 

6.  It  is  further  ordered.  That  to  avail 
itself  of  tbe  opportunity  to  be  heard,  tha 
licensee,  poisuaat  to  i  Lai(c)  of  the 
Commissiaa's  Rules,  in  person  or  by 
attorney,  shall  file  with  the  Commission 
within  feirty  (JffI  days  of  Ae  receipt  of 
the  Order  to  Show  Cause  a  wiitteu 
appearance  stating  that  it  will  appear  at 
the  hearing  md  present  evidence  en  the 
matters  specified  in  the  Order.  If  the 
licenafff  fails  to  file  an  appearance 
within  the  time  specified,  the  right  to  a 
hearing  shall  be  deemed  to  have  been 
waived.  Where  a  hearing  ia  wraived,  a 
written  statement  in  mitigation  or 
justification  may  be  submitted  within 
thirty  (91^  days  of  die  receipt  of  the 
Order  to  Show  Cause.  See  tl.92(a)  of 
the  ConuBssaoa's  Rulea.  In  the  eveat  the 
right  to  a  hearing  is  nvarred.  the 
presiding  officer,  or  the  Chief 
Administrative  Law  Judge  if  no 
presiding  officer  has  been  desi^iated 
will  terminate  the  hearing  proceedii^ 
and  certify  the  case  to  the  Commission 
in  the  regular  coarse  of  business  and  an 
appropriate  Order  will  be  entered.  See 


The  bcenaec  of  each  atatioai  afaail  aoti^  tk*  PCC 
in  Waahingtoa  DC  of  permanam  diaooptmuanca  of 
opentjoo  al  laaal  lw«  da)«  Maaa  apaiaBua  la 

operatioo.  tfaa  Hraaaee  afaafl  tanaarf  tfai  ataUoB 
ocenac  and  iMfaai  fautnuiiaDta  irf  antfaonsaUan  to  Ifaa 
PCC  Waahn^toa.  DC  iar  i 
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I  lJn(c)  and  (d)  of  th«  Commlasion't 
Rules. 

7.  It  1$  further  ordervd.  Thiit  If  It  is 
determined  thet  the  hearlns  record  does 
not  warrant  an  Order  revoking  the 
Uoense  for  Station  WRPZ(AM).  Paris, 
KY.  It  shall  be  determined,  pursuant  to 
section  503(b)  of  the  Conununicatloas 
Act  of  1034.  as  amended,  whether  an 
Order  for  Forfeiture  shall  be  issued 
against  Mega  Broadcasting  Corp.  in  an 
amount  not  sxoeeding  twenty  thousand 
dollars  (tzaooaoo)  for  the  willful  and 
repeated  violation  of  ||  73.1740  and/ or 
73.1790  of  the  Commission's  Rules. 

&  //  it  further  ordered.  That  this 
document  constitutes  a  notice  of 
apparent  liability  for  willful  or  repeated 
vlolatloo  of  II  73.1740  and/ or  73.17W  of 
the  Commission's  Rules.  The 
Commission  has  determined  that  in 
everv  case  designated  for  hearing 
involving  the  potential  revocation  of  a 
station  license.  It  shall  ss  a  matter  of 
course,  include  a  forfeiture  notice  so  as 
to  meintain  the  fullest  possible 
flexibility  of  sction.  Sinoe  the  practica  of 
Including  such  forfeiture  notice  Is  s 
routine  procedure,  such  Inclusion  herein 
should  not  be  viewed  in  any  manner  as 
suggesting  or  otherwise  Ind  toe  ting  what 
die  initial  or  flnal  dlspoeltioo  of  this 
proceeding  should  be. 

9.  It  is  further  ordered.  That  the 
Secretary  send  s  copy  of  this  Order  by 
Certified  Mail- Return  Receipt 
Requested  to:  Mega  Broadcasting  Corp.. 
Radio  Station  WRI>Z(AM).  S2A  H^ 
Street  No.  204.  Paris.  KY  4007a. 

Paderal  Coaunimicatlon*  CominlMioa. 

Doaoe  K.  Sewcy. 

S^cratary. 

(FR  Doc.  a»-Mn  Plied  t-\-m:  9AS  an] 


1;FCC 


Order  to  8tiow 


r  Federal  Communications 
Commission. 

ACnONc  Order  to  show  cauae  and  notice 
of  apparent  liablUty 


:  This  action  Is  an  Order  to 
Show  Cause  to  determine  if  |ack  E. 
Ondracek.  licensee  of  Radio  Station 
KRGMAM).  Myrtle  Creek.  Oregon, 
violated  ||  73.1740(a)(4]  and  73.1750  of 
the  Commlssion'i  Rules  by  remaining 
ailent  without  authority,  and  If  so. 
whether  the  Ucense  for  that  itatlon 
should  be  revoked. 

I  OATK.  lanuary  2S.  1988. 

Federal  Communications 
Commission.  1919  M  Street  NW.. 
Washington.  DC  Z0»54. 


kTKM  COSfTACn 

Ben  Halprin.  Enforcement  Division. 
Mass  Media  Bureau.  (202)  632-3860. 

Order  to  Show  Cause  and  Nottca  of 
Apparent  LlabUlty 

Adopted  December  2. 1968. 
Reieaaed  {anuary  ZS.  1908. 

By  the  Commission: 

1.  The  Commission  has  before  it  for 
consideration:  (a)  The  license  of  |ack  B. 
Ondracek.  for  Radio  Station  ICRCL(AM]. 
Myrtle  Creek.  Oregon:  and.  (b)  the 
results  of  Its  investigation  Into  KRCL's 
unauthortxed  silent  status. 

Z.  In  September  1986.  the  Commission 
received  Information  indicating  that  the 
captioned  licensee  had  ceased  operation 
of  KRCL  in  mid-March  19116. 
Conmlssloa  persotmel  visited  the  site 
on  November  17. 1986,  and  found  it 
abandooed.  The  Commission  sent  a 
letter  of  Inquiry  to  the  Ucensee  st  the 
address  that  appeared  in  Commission 
records.  The  letter,  postmarked  hily  IS, 
1987.  was  returned  stamped:  "Return  to 
Sender-Box  Qosed.'*  '  Commlssioo 
personnel  revltltsd  the  site  oo  March  la 
1986.  and  egeln  found  it  abandcmed. 
Thtis.  it  appears  that  the  station  has  not 
resumed  operation  since  it  left  the  air  in 
March  1966.  Furthermore,  the  licensee 
has  neither  requested  Commission 
permission  to  remain  off  the  air  nor 
turned  in  its  Ucense.  in  spparant 
violation  of  II  73.1740(a)(4)  and  73.1750 
of  the  Commission's  Rules.* 


■  Saetiaa  U  of  iIm  Ccmattmkie't  Ralas  raqvlrM 
that  tht  HoaeaM  kaap  iht  Coaualaatoa  tnforaMd  ol 
any  rtunfn  ta  Its  awiling  ■iMiaaa 

•  Swiioa  71.174IKa)|4)  pnrrtdM: 

b  tha  Ttat  that  caaaaa  baymd  tlia  oootrtil  of  • 
Ucanm  Baiu  II  Impoaaittk  to  adiMra  to  Iba 
iifw  atlin  latiaitaU  ol  thla  MCttoo  or  to  ooaUBoa 
oyUii^  Ika  tuttoa  Biay  UaA  or  dtaooBtkna 
ofuntum  for  a  pariad  of  not  man  than  SO  dajra 
without  hvthar  aathority  ttvm  Iha  FCC  NadioaUoa 
Bwt  b*  (anl  to  tka  POC  Id  Waahlafloe.  DC  no) 
Utw  llMilfaa  lOk  day  af  ttaltad  ori 
ofMratkm.  Oartat  aack  parted,  tka 
oaaQoBa  to  adkara  to  tka  raqatramanta  Id  tk»  aUboa 
Uoaoaa  partateto(  to  Hm  HgkODg  of  aataooa 
r>i  MLtiMaa.  In  Iba  araot  noRaaJ  aparatkn  la  laatorad 
prter  to  tW  axytratlaa  of  Iha  SO  day  parted,  tka 
Uoaoaaa  wUl  m  aoOfy  tha  FCC  of  ttUa  data.  If  tba 
owaaa  bayoed  tha  oootrol  of  tka  lie  inn  i  aMka  H 
lDipaaall>k  to  ooapty  artthla  Ika  ailowad  parted. 
InforaiU  wrtttM  ragaaat  akall  ba  BMda  to  Iba  PCC 
no  latar  tbaa  tba  »tk  day  for  ndi  addlHanal  Una 
a*  aay  ba  daanad  aaoaaaary 

Sactloa  T1.1710  provklaa: 

Tha  Hcaoaaa  of  aach  Matkai  iiMll  aotify  Iba  PCC 
la  WMblnato^  DC  of  paraaoaet  dlaooBtiaDaaoa  of 
ofMrattoa  at  taaal  two  daya  bafara  o^araUoa  la 

ofiarallaB.  Iba  Mciaiii  ibali  forward  tbi  alatlaa 
boanaa  and  otbar  toatmaanti  of  aatbortaatkn  to  Iba 
PCC  WaahU^too.  OC  (or  oaooaUatioa 


3.  Accordingly,  It  Is  Ordered.  That 
pursuant  to  section  312(a)  (3)  and  (4)  of 
the  Communications  Act  of  1934,  as 
amended.  Jack  E.  Ondracek  is  Directed 
to  Show  Cause  why  the  license  for 
Radio  Station  KRGL(AM)  Myrtle  Creek, 
Oregon,  should  not  be  Revoked,  at  a 
hearing  to  be  held  at  a  time  and  location 
specified  in  a  subsequent  Order,  upon 
the  following  issue: 

(a)  To  determine  whether  Jack  E. 
Ondracek  violated  1 1  7S.1740(a)(4)  and/ 
or  73.1750  of  the  Commission's  Rules. 

(b)  To  determine,  hi  light  of  the 
evidence  adduced  under  the  foregoing 
issue,  whether  Jack  B.  Ondracek 
possesses  the  requisite  qualifications  to 
be  or  remain  licensee  of  the  captioned 
radio  station. 

4.  It  is  Further  Ordered  That  the 
Chief.  Mass  Media  Bureau,  is  directed  to 
serve  upon  Jack  E.  Ondracek,  wdthin 
thirty  (30)  days  of  the  release  of  this 
Order,  a  Bill  of  Particulars  with  respect 
to  Issues  (a)  and  (b)  above. 

5.  It  is  Further  Ordered.  That  pursuant 
to  section  312(d)  of  the  Communications 
Act  of  1834.  as  amended,  both  the 
burden  of  proceeding  with  the  evidence 
and  the  burden  of  proof  shall  be  upon 
the  Mass  Media  Bureau  as  to  both 
issues. 

6.  //  is  Further  Ordered,  That  to  avail 
itself  of  the  opportunity  to  be  heard,  the 
licensee,  pursuant  to  |  lin(c)  of  the 
Commission's  Rules,  In  person  or  by 
attorney,  shall  file  with  the  Commission 
within  thirty  (30)  days  of  the  receipt  of 
the  Order  to  Show  Cause  a  written 
appearance  stating  that  it  wlU  appear  at 
the  hearing  and  present  evidence  on  the 
matters  specified  In  the  Order.  If  the 
licensee  fails  to  file  an  appearance 
within  the  time  specified,  the  right  to  a 
hearing  shall  be  deemed  to  have  been 
waived  Where  a  hearing  Is  waived,  a 
written  statement  In  mitigation  or 
justification  may  be  submitted  within 
thirty  (30)  days  of  the  receipt  of  the 
Order  to  Show  Cause.  See  1 1.92(a)  of 
the  Commission's  Rules.  In  the  event  the 
right  to  s  hearing  is  waived  the 
presiding  officer,  or  the  Chief 
Administrative  Judge  if  no  presiding 
o&icer  has  been  designated,  will 
terminate  the  hearing  proceeding  and 
certify  the  case  to  the  Conunission  in  the 
regular  course  of  business  and  an 
appropriate  Order  will  be  entered.  See 

1 1.92  (c)  and  (d)  of  the  Commission's 
Rules. 

7.  It  is  Further  Ordered.  That  if  it  is 
determined  that  the  hearing  record  does 
not  warrant  an  Order  revoking  the 
license  for  SUtion  KRCL(AM1.  Myrtle 
Creek.  OR.  it  shall  be  determined 
pursuant  to  section  S03(b)  of  the 
Communications  Act  of  1934.  as 


amended  whether  an  Order  for 
Fbrfeitare  shall  be  issued  against  Jack  E. 
Ondracek  tn  as  amount  not  exceeding 
twenty  thonsand  dollars  ($2a00a(X)]  for 
the  willful  and  repeated  violation  of 
Sections  73.1740  and/or  73.1750  of  the 
CommisaioR's  Rules. 

8.  It  m  Further  Ordered,  That  titis 
documeat  eonatitBtas  a  Notice  of 
Apparent  Liabihty  far  wlllfal  er 
repeated  violation  of  IS  73.1740  and/or 
73.1750  of  the  CiaimiasMii's  ibika.  The 
Conueieaioa  has  detemioed  that  hi 
every  caae  desl^Mted  for  heating 
involving  the  potential  revoeatiea  ef  a 
station  license,  it  ahaU.  aa  a  wMm  ol 
course,  indude  ferfeititie  notke  to  as  to 
maintain  the  fuUaat  poaaible  fkadfaility 
of  action.  Sinot  the  practioa  of  InchidiDg 
such  fotieiture  OfOtioa  is  a  rmrtiBe 
procedure,  aitch  inchiaioB  haieiB  sheeM 
Dot  be  viewed  la  any  mananr  ae 
suggesting  or  otbenwiae  iadieatias  what 
the  Initial  or  final  dtepeeitkn  of  ttita 
proceeding  should  be. 

9.  // 18  Further  Ordered,  That  the 
Chief,  Mass  liedia  Bureau,  send  a  copy 
of  this  Order  by  Certiflad  Mail-Return 
Receipt  Requeeted  to:  Jack  E.  Oodtecak. 
Radio  Statkm  KRGL(AiQ.  P.O.  Box  0001. 
Myrtle  Q«ck.  OR  97457. 


Federal 


CenBisBia& 
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FEDERAL  DEPOSIT  INSURAMCE 
CORPORATION 

Inf onnatlon  Colactlon  Subinlttad  to 
OMB  for  Rvvtow 

AOEMCv:  Federal  Depoait  iasiiraiice 
Corpora  tloB. 

action:  Notice  of  faifbrmation  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act 

timMAnv:  The  submiaaioo  is 
summarized  as  follows. 

Type  of  Review:  Renewal  without  any 
change. 

Title:  Application  for  a  Bank  to  (1) 
Establish  s  Branch.  (2)  N4ove  its  Main 
Office  or  Branch,  and  (3)  Establish  a 
Reaiote  Service  Fadli^. 

Form  Number  None  (letter  amplication). 

OMB  Number  3064-0070. 

Expiration  Date  of  Current  OMB 
Clearance:  May  31. 1989. 

Frequency  of  Response:  On  occasion. 

Respondents:  Insured  State  aomoeiaber 
banks  applying  for  FDIC  consent  to 
establisn  oranches,  move  main  offices 
or  branches,  or  establish  remote 
servioe  factltties. 


Number  ef  Respondents:  1.253. 
Number  ofReepoases  Per  Respondent 

1. 
Total  Annual  Responses:  UZSX 
A  verage  Number  of  Hours  Per 

Response:  7. 
Total  Annual  Burden  Hours:  %JTL 
OMB  Reviewer  Gary  WaxiMa  (202) 
395-7Ma  Office  of  InfmiatiQn  and 
Regulatory  Aflairs,  Office  of 
Msnageweni  end  Bodyt.  New 
Executive  Office  BuilAns. 
\nf  aafliBgton,  DC  8t)5ft3 
FDIC  CoBtact  John  Keiper,  flOa)  866- 
38ia  Assistant  Exacative  Secretary, 
Room  0606,  Federal  Deposit  I 
CorporatiaB.  550 17A  Street  NW. 
WaeUi«too.  DC  30429. 
Comomnts:  Comments  ob  this  eoDeetioR 
of  infomatioB  are  wrieome  and 
ahoaM  be  eubnitted  on  or  before  May 
1.1989. 
AOONcncs:  A  copy  of  the  subraiesioa 
may  be  obtained  by  calliog  or  writinf 
the  FDIC  contact  Usted  Comments 
regarshog  the  Mbaas^oo  aboald  be 
addressed  to  the  OMB  raviewa  listed. 
The  FDIC  would  be  interested  in 
receiving  a  copy  of  the  comments. 

6UPPLEMEMTaRV  MranU-flOK  The 

FDIC  is  requesting  OMB  approval  to 
extend  the  clearance  of  the  information 
coUectioB  pertaioiag  to  the  a^^^catian. 
by  insured  State  nonmembw  banks,  to 
obtain  FDlCs  consent  to  establish 
branches,  move  main  offices  or 
branches,  or  estabUah  renote  service 
facilities.  The  applicant  la  requred  to 
fomisfa  hifbrmation,  in  letter  form,  about 
the  location  of  the  proposed  site,  die 
involvement  of  bank  insiders  In  the 
proposal,  the  impact  t)f  the  proposal  on 
the  environment  and  compliance  with 
local  xoning  laws,  historic  preservation 
considerations,  commimity  services 
considerations,  and  evidence  of  pubbc 
notice  of  the  pn^xwal.  The  information 
furnished  by  the  appUcant  is  used  by  die 
FDIC  as  a  tMSsis  im  evaluating  the 
factors  required  by  statute  (12  U.S.C. 
1828(d)  and  1816)  before  approving  the 
application. 

Dated  February  24, 1989. 
Federal  Deposit  Insurance  Corporation. 
Hoyla  L  Robinaion. 
Executive  Secretary. 
[PR  Doc.  88-4828  Filed  3-1-88;  8:46  am] 
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Informatien  Collection  Subnittted  to 
OIIB  (or  Revtetv 

AOENCy:  Federal  Deposit  fauorance 
Corporation. 

ACTKMC  Notice  of  information  collection 
submitted  to  OMB  for  review  and 


approval  under  the  Paperwork 
Reduction  Act. 

SUMMARY:  The  svfatniaaioo  is 
summarized  as  follows: 

Type  of  Review:  Renewral  without  any 

change. 
Title:  Application  for  Federal  DepoeH 

Insurance  By  Operating  Nflmnaared 

Institutions. 
Form  Number  FTMC  6200/07. 
OMB  Number  3064-0086. 
Expiration  Date  of  Current  OMB 

Clearance:  AprQ  30. 1980. 
Frequency  of  Response:  On  occasion. 
Respoodeats:  Operating  noninsured 

banks  applyinf  for  FDIC  deposit 

taiemMe  ee  State  nonmeaber  banks. 
Number  of  Bespomdents:  4& 
Number  ef  neeponeee  Per  ReepoiKfent 

1. 
Total  Annual  Responses:  40. 
Average  Nuatber  of  Hours  Per 

Respanse:  15. 
Total  Aam^Berden  Horn:  taa. 
OMB  Reviewer  Gary  Waxmaa  (202) 

365-7340^  OfBce  of  faifnmMtioB  and 

Regulatory  Affairs,  Office  of 

Management  and  Budget  New 

Executive  Office  Building. 

Washington,  DC  20503. 
FDIC  Cootact  John  Keiper,  (202)  886- 

3810,  AsaistaDt  Execotive  Secretary, 

Room  0096,  Federal  Deposit  tnsarancc 

Corporation,  560 17th  Street  NW.. 

nrasnington,  DC  20429. 
Comments:  Comments  on  ttiis  collection 

of  information  are  welcome  and 

should  be  submitted  on  or  before  May 

1.1988. 

ADOfKSSCS:  A  copy  of  the  snboussioB 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  the  OMB  reviewer  listed. 
The  FDIC  would  be  interested  in 
receiving  a  copy  of  the  comments. 

StIPPLEMENTARY  INFORMATKM:  The 
FDIC  is  requesting  OMB  approval  to 
extend  the  use,  without  change,  of 
application  form  FDIC  6200/07.  The  form 
is  used  by  operating  noninsured  banks 
applying  for  FDIC  deposit  insurance  as 
State  nomnember  banks.  Tht  form 
requires  the  appHcant  institution  to 
furnish  information  about  its  Randal 
history  and  condition,  capital  structure, 
future  earnings  prospects,  the  character 
of  its  management  and  infonaatioo 
about  the  community  served  The 
informatioa  collected  on  the  form  is 
used  by  the  FDIC  as  a  basis  for 
evaluating  the  factors  required  by 
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•tatute  (12  use.  1815(a)  and  1818) 
before  approving  the  application. 

Dated   February  24.  1068. 

Fo<i«ral  D«po«lt  Inturanca  CorporMtioa 

Hoyia  L  RofatawM. 

ExBcutJvo  Secretary. 

(FR  Doc  a»-4«28  Filed  3-1-80:  0:45  am] 
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FEOCRAL  MARmHE  COMMISSION 

Aqt  Min wit^s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreementls)  pursuant  to 
section  5  of  tht  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commissioa  1100  L  Stre«t. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  writhln  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
commenU  are  found  in  1 572.803  of  Title 
4d  of  the  Coda  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agnement  No.:  202-010887-006 

Title:  United  States/Central  America 
Liner  Association 

Parties:  Crowley  Caribbean 
Transport  Inc.  Sea-Land  Service.  Inc.. 
Seaboard  Marine  Ltd.,  Crowley  Trailer 
Marine  Transport  Corp. 

Synopaia:  The  proposed  modiflcatioa 
would  permit  the  parties  to  charter 
space  to  each  other  on  vessels  owned  or 
operated  by  them. 

By  Order  of  tiia  F«dOT«i  MariUme 
Commission. 
Dated  February  27.  106*. 

Secretary. 

[PR  Do&  ae-t806  niad  3-1-60;  ft4&  am] 
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MMnos  wmwi  mv  gm>  of  nswHi; 
cnm^MiNni  or  ibiiv  10  fwpiy 

This  proceeding  was  initiated  by 
Petition  for  Declaratory  Order 
("Petition")  fiied  by  Matson  Navigation 
Company.  Inc.  Replies  to  the  Petition 
currently  are  due  March  1.  1968. 


Young  Brothers.  Ltd.,  now  has  filed  a 
motion  for  a  stay  of  the  proceeding 
pending  a  decision  by  the  State  of 
Hawaii  Public  Utihties  Commission 
regarding  a  related  complaint  action 
brought  by  Young  Brothers  against 
Matson  Navigation  Company.  Inc.  In  the 
cover  letter  accompanying  the  Motion. 
Young  Brothers  requests  an  extension 
until  May  1. 1989.  to  file  a  reply  to 
Matson's  Petition  should  the 
Commission  determine  not  to  grant  the 
request  for  a  slay. 

The  Commission  has  determined  that 
in  order  to  allow  time  for  filing  of  replies 
to  the  motion  for  stay  and  for 
Conunission  consideration  of  the  motion 
and  of  the  alternative  request  for 
extension  of  time,  a  short  extention  of 
time  for  filing  rephes  to  the  PetitioD  for 
Declaratory  Order  is  appropriate. 
Accordingly,  time  for  filing  such  replies 
is  enlarged  to  March  24.  1989. 
By  the  Commission. 
loMfrii  C.  PoUdos. 
Secretary 
(FR  Doc  80-4783-  Filed  3-1-80:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
(Docket  Nar»-06611 

RM  on  Autmnalad  CtMrtng  HouM 


:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnOK  Request  for  comment 


r  The  Board  of  Governors  of 
the  Federal  Reserve  System  ("Board")  is 
proposing  several  changes  in  the  way 
that  Federal  Reserve  Banks  treat 
automated  clearing  house  ("ACH") 
transactions.  These  changes  are 
Intended  as  additional  steps  in 
implementing  the  risk  reduction  policy 
adopted  by  the  Board  in  May.  1985.  (See. 
policy  statement  "Reducing  Risks  oo 
Large-Dollar  Electronic  Funds  Transfer 
Systems,"  SO  FR  Z112a  May  22. 1965.) 
Tne  changes  proposed  Incldue: 

•  Granting  finality  to  receivers  of 
ACH  credit  transactions  at  8:30  p.m. 
local  time  on  the  settlement  day. 

•  Treating  credits  given  to  originators 
of  ACH  debit  transactions  as  final 
payments  at  10:00  a.m.  local  time  on  the 
business  date  following  the  settlement 
day: 

•  Advising  depository  institutions 
with  on-line  connections  to  Fedwire  that 
payments  are  being  reversed  liy  the  time 
set  for  finahty  of  ACH  payments; 

•  Endeavoring  to  advise  off-line 
institutions  by  telephone  that  payments 
are  being  reversed; 


•  Reserving  the  right  to  debit  the 
reserve/clearing  accounts  of  depository 
institutions  originating  .ACH  credit 
transactions  at  any  time  during  uic 
settlement  day;  and 

•  Granting  credit  for  debit  item 
adjustments  only  when  the  Reserve 
Banks  can  recover  credit  from  the 
originating  depository  institution. 
DATV:  Comments  must  be  received  by 
April  3.  1988. 

AOOMIM:  Comments,  which  should  refer 
to  Docket  No.  R-0661.  may  be  mailed  to 
the  Board  of  Governors  of  the  Federal 
Reserve  System.  ZOth  Street  and 
Constitiition  Avenue,  NW..  Washington, 
DC  20551.  to  the  attention  of  Mr. 
William  W,  Wiles.  Secretary,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  may  be 
inspected  in  room  B-1122  between  9:00 
a.m.  and  5M)  p.m.,  except  as  provided  in 
I  261.8  of  the  Board's  Rules  Regarding 
AvailabiUty  of  Information.  12  CFR 
261  .& 

Fon  puirmoi  mromtA-noH  contact: 
Florence  Young.  Adviser.  Division  of 
Federal  Reserve  Bank  Operations  (202/ 
452-3955):  Oliver  L  Ireland.  Associate 
General  Counsel  (202/452-3825),  or 
Elaine  M.  Boutiher,  Senior  Attorney. 
Legal  Division  (202/452-2418).  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551.  For  the 
hearing  Impaired  onJy, 
Telecommunications  Devise  for  the  Deaf 
{'TDD"),  Eamestlne  Hill  or  Dorothea 
Thompson  (202/452-3544). 

•UPFLnHMTANV 


Background 

Two  types  of  payments  flow  over  the 
ACH  mechanism— -<Tedit  transactions 
and  debit  transactions.  In  the  case  of 
ACH  credit  transactions,  funds  fiow 
from  the  originator  of  the  payment  to  the 
receiver.  The  majority  of  ACH  credit 
payments  are  payroll,  pension,  or 
annuity  payments.  In  the  case  of  ACH 
debit  transactions,  funds  flow  from  the 
receiver  to  the  originator.  The  majority 
of  ACH  debit  transactions  are  used  to 
collect  insurance  premiums,  bill 
payments,  and  mortgage  loan  payments. 
In  addition.  ACH  debit  transactions  are 
used  for  cash  concentration  purposes, 
that  is,  to  draw  down  balances  from  the 
accounts  of  affiliates  or  subsidiaries 
located  throughout  the  country,  and  they 
account  for  the  largest  proportion  of  the 
dollar  value  of  ACH  transactions. 

The  ACH  is  a  value-dated  mechanism. 
Transactions  may  be  originated  one  or 
two  days  before  the  settlement  date  and 
may  be  processed  on  one  of  the  two 
operating  cycles — a  day  or  a  night  cycle. 
AJl  ACH  transactions  are  provisional 


payments.  The  Reserve  Bank*  currently 
reserve  the  right  to  reverse  credits  given 
to  receivers  of  ACH  credit  transactions 
until  the  entries  are  posted  on  the 
settlement  day.  and  credit  given  for 
debit  transactions  may  currently  be 
reversed  by  a  Reserve  Bank  until  the 
opening  of  business  on  the  day 
following  settlement  In  addition, 
institutions  receiving  debit  transactions 
have  the  right  to  return  them. 

Previous  Proposal  and  CommeDts 

In  December  1986,  the  Board 
requested  comments  on  the  following 
proposals  (Docket  No.  R-0S91,  51  FR 
45043,  December  16, 1986): 

•  To  provide  finaUty  to  receivers  of 
ACH  credit  transactions  amounting  to 
$5,000  or  less  at  1:00  pjn.  local  time  on 
the  settlement  date: 

•  To  provide  finality  to  receivers  of 
ACH  credit  transactions  amounting  to 
more  than  $5,000  when  the  Reserve 
Banks  have  received  actually  and  finally 
collected  funds; 

•  to  notify  receivers  of  ACH  credit 
transactions  if  payments  were  reversed 
before  the  time  of  finality  on  a  "best 
efforts"  basis;  and 

•  to  retain  the  right  to  reverse  ACH 
debit  transactions  at  any  time  until  the 
Reserve  Bank  has  received  actually  and 
finally  collected  funds. 

The  Board  received  112  comments  on 
these  proposals.  The  majority  of 
commenters  opposed  the  proposals.  In 
the  case  of  the  proposals  concerning 
ACH  credit  transactions,  commenters 
stated  that  there  was  no  good  reason  to 
distinguish  between  small  and  large- 
dollar  credit  transactions,  that  the  dollar 
amounts  proposed  were  arbitrary,  and 
that  finality  should  be  granted  at  a 
6i>ecific  time  for  all  ACH  credit 
transactions.  Eighty-five  percent  of  the 
commenters  believed  that  small-dollar 
credit  transactions  should  be  treated  as 
final  at  the  opening  of  business  on  the 
settlement  day.  All  commenters 
beUeved  that  a  specific  time  should  be 
set  for  the  finaUty  of  large-dollar  credit 
transactions,  and  more  tiian  50  p>ercent 
believed  that  all  ACH  credit 
transactions  should  be  treated  as  final 
at  the  opening  of  business  on  the 
setUement  day. 

Commenters  believed  that  delaying 
finality  for  ACH  credit  transactions 
amounting  to  $5,000  or  more  and  ACH 
debit  transactions  until  the  Reserve 
Banks  had  received  actually  and  finally 
collected  funds  would  add  substantially 
to  the  risk  of  participating  institutions 
and  their  customers.  They  indicated  that 
the  increased  uncertainty  resulting  from 
adoption  of  this  proposal  would  reduce 
the  attractiveness  of  the  ACH 
mechcmlsm.  A  majority  of  commenters 


Federal  Regtrtar  /  Vol  M.  No.  40  /  Thursday.  Kiarch  2.  1989  /  Notices 


argued  that  finality  should  be  granted  at 
a  specific  time  and  indicated  that  they 
would  prefer  that  the  same  time  be 
designated  for  both  debit  and  credit 
transactions. 

If  the  Reserve  Banks  were  to  grant 
finality  for  all  ACH  credit  ti-ansactions 
at  the  opening  of  business  on  the 
setUement  day,  as  many  commenters  on 
the  1986  proposal  suggested,  the  credit 
exposure  currently  faced  by  receiving 
institutions  would  be  eliminated.  The 
Reserve  Banks'  risk,  however,  would  be 
substantially  increased  because  they 
would  not  be  able  to  reverse  any 
payments  on  the  settlement  day  without 
regard  to  whether  the  originating 
institution  had  sufficient  funds  in  its 
account  to  cover  the  payments. 

The  Board  believes  that  no  distinction 
should  be  made  concerning  the  finality 
accorded  large  and  small-dollar  ACH 
credit  transactions.  While  commenters 
would  prefer  that  finality  be  granted  at 
the  opening  of  business  on  the 
settlement  day,  the  Board  believes  that 
the  risk  faced  by  the  Reserve  Banks  is 
too  great  to  adopt  this  proposal  In  order 
to  balance  the  risk  faced  by  the  Reserve 
Banks  with  that  faced  by  receiving 
institutions,  the  Board  beUeves  that 
finahty  for  ACH  credit  transactions 
should  be  granted  at  6:30  p.m.  local  time, 
a  time  late  enough  on  the  settiement  day 
to  permit  the  Reserve  Books  to  recover 
some  funds,  if  it  is  determined  ^t  an 
originator  is  unable  to  cover  the 
payments  that  it  has  orighiated. 

With  regard  to  the  proposal  to  treat 
credits  given  for  ACH  debit  transactions 
as  final  only  after  they  had  received 
actually  and  finally  collected  funds,  the 
majority  of  commenters  opposed  this 
proposal.  They  indicated  that  a  specific 
time  should  be  adopted  after  which  a 
Reserve  Bank  would  not  reverse  credits 
given  for  ACH  debit  transactions. 

The  Reserve  Banks'  risk  would  not 
differ  substantially  under  the  terms  of 
the  current  operating  circular  or  the 
proposal  published  for  comment  in  1988. 
To  provide  greater  certainty  for 
depository  institutions,  the  Board 
proposes  to  treat  credits  given  to 
originators  of  ACH  debit  transactions  as 
final  at  10:00  ajn.  local  time  on  the 
business  day  following  the  settlement 
day. 

Discussion 

Three  issues  have  been  considered  in 
the  timing  of  finahty  for  ACH  credit 
transactions:  (1)  Current  practices  and 
customs;  (2)  the  credit  exposure  faced 
by  the  Federal  Reserve  and  by 
depository  institutions;  and  (3)  the 
potential  that  changes  in  the  treatment 
of  finahty  for  ACH  transactions  may 


result  in  shifts  in  the  use  of  payment 
mechanisms. 

Current  Practicea — The  Reserve 
Banks'  ACH  operating  circular  currently 
indicates  that  credit  given  to  receivers 
of  ACH  credit  transactions  is  available 
for  use  on  the  settiement  day.  At  the 
same  time,  the  Reserve  Banks  reserve 
the  right  not  to  settie  for  an  item  after 
notice  of  the  suspension  or  closing  of  the 
originator  or  the  receiver  is  received.  •  in 
addition,  the  Reserve  Banks  may  cease 
acting  on  or  settling  for  a  credit  item  if  a 
Reserve  Bank  judges  that  there  may  not 
be  sufficient  hinds  in  the  originator's 
account  on  the  settlement  day  to  cover 
the  item.*  Based  on  these  provisions,  the 
Reserve  Banks  have  the  right  to  reverse 
credit  transactions  until  all  transactions 
affecting  reserve  or  clearing  accounts 
have  been  posted  on  the  settlement  day 
Further,  Reserve  Banks  are  not  obligated 
to  notify  depository  institutions  before 
transactions  are  reversed  although 
notices  would  typically  be  provided  the 
business  day  following  the  reversal  of 
transactions. 

Other  rules  and  regulations — 
Regulation  CC  Regulation  E  and 
NACHA  rules — also  influence 
depository  institutions'  treatment  of 
ACH  credit  transactions.  The  Boards 
Regulation  CC  requires  depository 
institutions  to  make  funds  received  via 
ACH  credit  transactions  available  for 
withdrawal  no  later  than  the  opening  of 
business  on  the  business  day  following 
the  settlement  date,  but  does  not 
preempt  existing  rules  that  may  require 
earher  availabihty  (12  CFR  229.10(b)). 
Tlie  Board's  Regulation  E  requires 
depository  institutions  to  credit 
consumers'  accounts  as  of  the 
settlement  day  but  does  not  specify  a 
time  of  day,  and  it  does  not  require 
depository  institutions  to  make  funds 
available  for  use  on  the  day  they  are 
credited  (12  CFR  205.10(a)(2)  and 
Official  Staff  Commentary.  QlO-13). 
NACHA  rules,  which  are  incorporated 
in  the  Reserve  Banks'  Uniform  ACH 
Operating  Letier,  are  more  stringent  and 
require  depository  institutions  to  make 
funds  available  for  both  consumer  and 
corporate  payments  on  the  settiement 
day.*  Further,  NACHA  guidelines 
encourage  depository  institutions  to 
make  funds  available  to  consumers  at 
the  opening  of  business  on  the 
settlement  day.* 


>  Uniform  ACH  Operating  I^etter.  paragraplM  24 
and  25. 
■  Ibid,  paragraph  31. 

*  Operating  nilm  of  the  National  Automated 
CJeanag  House  Aatoaation,  pegm  OR  12. 

*  Operating  Cuidelmet  of  ttte  National 
Automated  Clearing  Houte  Asaoaouon.  past*  OG 
V-a. 
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Currmd  Ptvctcm    fayroU  i 

■nd  annuity  paymanta  an  typtedly 
proceaaad  ana  or  two  daya  baiora  tfaft 
lafrtawant  data,  and  traaaaottoo  data 
are  yanaraily  providad  to  reoaiyiaa 

Inadluttaaa  before  tha  iattiwaaant  data. 
The  aatortty  at  depoaitory  Inatltatlana 
maka  tiiaaa  payweata  avaiJabla  to 
conaMflMra  at  tiM  opaolng  of  baaineaa  am 
th«  aettiament  day.  Larger  doUar 
corpora  t«-to-corpor«te  paynienta  ara 
typically  procaaaad  at  nisht,  with 
tranaactton  data  generalljr  provldad  to 
reoaiviag  Inatitatuma  a(  tiM  opaolni  at 
buaineaa  on  tita  aattiaoiant  data.  Fanda 
availability  practioaa  vary:  funda  aay 
ba  madfl  available  to  cwatoiara  on  tkm 
Mttlemeiit  day.  or  oot  tintll  tka  buainaaa 
day  following  die  eettlament  day. 

Crmht  Expos*ir9—T\iB  cradll  axpoaure 
faced  by  depoaltory  inatitutioiia  and  the 
Federal  Reaerva  variaa  inveraely  baaed 
on  the  finality  aocorded  ACH  credit 
transactjooa.  That  ia,  aa  Federal  Reaerva 
nak  ia  reduced  depoaitory  institutlooa' 
risk  tenda  to  nta. 

Under  the  Reserve  Banka'  current 
ACH  operating  circular,  receiving 
deposilnry  inatitutiona  ara  generally 
expoaed  to  some  risk  of  loss  on  the 
settlement  day  as  well  aa  the  business 
day  following  the  settlenient  day  Thia 
riak  la  due  to  moat  Institutioaa'  practice 
of  making  funda  available  to  their 
cuatomers  on  the  settlement  day  even 
though  the  Reserve  Banka  reserve  the 
right  to  revarae  transactions  until  the 
time  all  reaerve  and  clearing  accounts 
have  been  posted.  If  paymeata  are 
reversed  and  cuatomers  do  aol 
reimburse  thetr  depoaitory  Institution  for 
the  funda  they  have  used,  the  institution 
would  experience  a  loss  Tlie  Reserve 
Banks'  risk  is  hmited  to  situations  In 
which  H  is  not  discovered  that  an 
originator  is  unable  to  fund  Its  payments 
until  the  day  following  the  setttenvent 
day 

While  receiving  Institutions  are 
expoaed  to  the  nsk  of  Rnanclal  loss,  the 
Federal  Reaerve  has  taken  steps  to 
reduce  this  risk.  The  Reserve  Banks 
have  implemented  precedures  to 
monitor  ACH  crmlit  trsnaactiona 
originated  by  "problem""  institutions, 
that  Is  institutions  m  week  financial 
positions  In  addition  the  Reserve  Banka 
are  implementing  procedures  that  permit 
them  to  require  problem  depoaitory 
institutions  to  prefund  or  pledge 
collateral  to  cover  the  value  of  credit 
tranaactions  onginated  at  the  time  they 
ara  depoeited  for  proreeeing 

Furtnermore.  over  90  percent  of  all 
ACH  credit  transactiona  are  payroli. 
penaion.  and  anmiity  payment*.  The 
median  value  of  theae  paymeata  la  laaa 
'han  teoa  and  the  depoaatory 
institutions  receiving  such  payments  ara 


'  a  Ugtty  dl^^efae  gfoop*  Aa  a 
resalt  the  putoaHtol  fiaawial  kiaa  Faced 
by  insMattoaa  raoaivteg  •aaaO-doBar 
payasaato  U  ao(  aabaUatiai. 

Chaaget  in  the  Use  of  Payment 
Tranmcdom^—H  does  aot  appear  dMt 
there  haa  beea  a  afaifi  of  feoda  teanaliara 
to  the  ACH.  Navarthaleea.  tke  Board 
bdbevaa  that  ru>tti«  fiaallty  for  ACH 
credit  traaaactiaaa  at  the  openiae  of 
busiaeaa  on  the  aetdement  day  could 
lessea  the  distinction  between  the  ACH 
and  the  fnada  tranafer  nechanians  aad 
provide  inoentnree  for  defxuitory 
Inatitutiooa  to  chanfe  theff  paymeat 
practtcea. 

Propoaed  Finaiity  Terms — Aitar 
review  of  the  correat  practicea,  the 
credit  expoeura  of  desposatory 
iiMlltutioaa  aod  Reserve  Banka.  aad  the 
potential  for  ahifta  in  payments 
transactiooa.  the  Board  haa  delenainad 
that  Federal  Reaerve  policiea  aboukl 
provide  receivers  of  ACH  credit 
transactions  more  certainty  regardiag 
the  tiaie  at  which  the  Reaerve  Banka 
grant  finality.  Accoaiplialung  thia 
objective  poses  several  probiema  for  the 
Raaerve  Banks.  First,  auperviaors  of 
depository  Inadtutiona  typically  cioae 
institutiona  late  in  the  day.  The  Reaerva 
Banks,  therefore,  aeaerally  would  not  be 
able  to  begin  ooaQring  receiving 
inatitutiona  that  an  originator  ia  being 
cloaed  until  late  in  the  afteniooa. 
Second,  over  20.000  inatitutions  uae  the 
ACH  mechaaiam.  While  all  of  theae 
institutions  ordinarily  would  not  be 
affected  by  the  closing  of  one  onginating 
inatitutlon.  a  potentially  large  number  of 
institutions  m^y  be  affected  and  a 
considerable  amount  of  lima  may  be 
required  to  notify  those  institutiona  that 
tranaactions  will  be  reversed. 

In  order  to  balance  the  nsks  faced  by 
the  Reserve  Banks  and  receiving 
depository  institutions,  the  Boand 
proposes  that  ACH  credit  transactions 
be  treated  as  final  payments  to  the 
receiver  at  6:30  p  m  local  time  for  the 
receiver  on  the  settlement  day.  The 
Reaerve  Banks  will  provide  receiving 
institutions  the  name  of  the  onginnting 
institution  whose  transactions  will  he 
reversed  by  means  of  a  wire  notice  to 
inatitntions  with  on-line  connections  to 
Fedwire  before  0:30  p  m.  local  time  If 
notice  of  reversal  is  not  sent  to  an  on- 
line receiving  tnatifution  by  6.30  p  m. 
local  time,  then  the  Wfrns  will  be 
considered  to  be  final  P'or  those 
institutions  that  do  not  have  on-Hne 
connections  to  Fedwire.  the  Reserve 
Bank  will  attempt  to  give  notice  by 
telephone  by  0:30  p.m.  local  time.  Doe  to 
the  difficulty  of  making  potentiaBy 
numeroas  telephone  cell*  to  Inadtutiona 
that  hav«  already  doaed  for  bnataeaa  for 
the  day,  the  Board  does  not  behew  (hat 


it  whofAd  accept  the  loaaea  that  to^ 
aocnra  tf  noftice  can  not  be  gtven  by  ftSO 
pjn.  Thenfore.  the  ffan  0:30  pjn.  finality 
only  applies  to  oo-Hne  Inatitutiona.  For 
other  hntltntlona.  the  Reserve  Banka 
will  attemp  to  give  notice,  bat  the 
transactions  will  not  become  final  If 
such  notice  Is  not  given  by  830  p.m. 

The  Board  requests  comments  on  the 
proposed  6:30  p.m.  finality.  The  Board 
also  requests  comment  on  whether  this 
notice  is  oaefnl  to  the  receiving 
institution  without  the  accompanying 
tranaactioo  data,  and  how  late  after  6:30 
p.m.  thia  notice  may  be  given  and  still  be 
uaeful  to  the  receiving  institution. 
Because  timely  notice  can  be  beat 
provided  through  computer  oonnectiona, 
the  Board  requests  ooaaoents  on  bow 
the  6:30  p.m.  time  for  notihcatum  of 
reveraala  should  be  handled  if  (1)  a 
Reserve  Bank's  coospater  is  down;  or  (2) 
a  receiving  inshtatKm's  cooiputer  is 
down  or  shut  off. 

Granting  finality  at  6:30  pjn.  kxai 
time  expoaea  the  Reaerve  Banks  to  some 
nsk  of  hMa.  Specifically,  knaea  may  ba 
incurred  if  an  originator  were  cloaed 
unexpectedly  and  had  not  funded  the 
ACH  credit  transactiona  it  bed 
origiaatad  before  it  was  cloaed.  In 
additian.  ioaaes  could  be  incorrad  if 
institutions  located  in  the  mid-weat  and 
weatem  parts  of  the  country  are  cloaed 
late  in  the  day.  For  example,  if  an 
inatitutlon  located  in  California  were 
closed  at  SXK  pjn.  Pacific  Time,  the 
Reserve  Banks  may  be  able  to  notify 
receiving  inatitutions  located  in  the 
Mountain  and  Pacific  time  zones  that 
trensactions  originated  by  the  institution 
would  be  reveraed  before  6:30  pjn.  local 
time.  Becaase  the  time  set  for  finality  in 
the  Central  and  Eastern  time  zones 
would  have  pasaed  before  the  California 
institution  was  closed,  the  Reserve 
Banks  would  not  be  able  to  reverse 
transactiona  in  those  regions  of  the 
country  and  would  absorb  any  losses 
incurred.  The  Board  requests  comments 
on  whether  it  is  appropriate  for  the 
Federal  Reaerve  to  accept  such  nsk  of 
loss  and  whether  commenters  belie\'e 
that  a  private  ACH  processor  would 
accept  this  type  of  risk. 

It  IS  proposed  that,  after  giving  a 
receiving  institution  notice  of  the  closing 
of  an  originator,  the  Reserve  Banks  will 
make  available  to  receiving  depository 
institutions  data  on  the  individual 
transactions  that  are  being  reversed. 
Thia  trerwaction  data  will  be  provided 
before  the  opening  of  business  on  the 
business  day  folkrwmg  the  settlement 
day.  hi  the  case  of  institutions  with 
electronic  connections  to  the  Reserve 
Banks  or  that  pick  tip  their  ACH 
tranaactions  at  a  Federal  Reserve  office. 


reversed  transactions  would  be  made 
available  do  later  than  the  close  of  the 
ni^  cycle.  For  institutiona  whose 
transactions  are  delivered  via  courier  or 
mail,  the  data  would  be  Included  with 
transactions  delivered  on  the  next 
delivery  to  the  institution.  In  addition  to 
comments  on  this  proposal  the  Board 
also  requests  that  commenters  give  the 
latest  time  that  a  depository  institution 
could  receive  reversial  transactions  and 
still  update  its  accounts  before  opening 
for  business  on  the  day  following  the 
scheduled  settiement  date. 

As  an  added  protection  against 
potential  leases,  the  Board  proposes  that 
the  Reserve  Banks  reserve  the  right  to 
charge  the  accounts  of  originating 
institutions  any  time  during  the 
settlement  day  for  all  ACH  credit 
transactions  settling  on  that  day.  The 
Reserve  Banks  would  use  this  right  in 
situations  where  there  were  concerns 
about  an  originator's  ability  to  fund 
ACH  credit  transactions  on  the 
settiement  day.  This  change  would 
reduce  the  probability  that  the  Reserve 
Banks  would  need  to  reverse 
transactions  that  had  been  delivered  to 
receiving  institutions.  As  a  result  it 
would  reduce  the  risk  faced  by  receivers 
of  ACH  credit  transactions. 

ACH  Debit  Transactions — The 
Reserve  Banks'  ACH  operating  circular 
currently  indicates  that  credits  given  for 
ACH  debit  items  will  not  be  reversed 
after  the  opening  of  business  on  the 
business  day  following  the  settiement 
day.  It  also  indicates  that  a  Reserve 
Bank  may  refuse  to  permit  the  use  of 
credit  given  for  a  debit  item  if  it  judges 
that  there  may  not  be  sufficient  funds  in 
the  originator's  account  to  cover 
chargeback  or  return  of  the  item.*  This 
finahty  granted  by  tiie  Reserve  Banks 
does  not  change  tiie  receiver's  right  of 
return.* 

Credit  Exposure— The  risk  faced  by 
institutions  originating  ACH  debit 
transactions  is  not  affected  substantially 
by  the  finality  granted  by  the  Federal 
Reserve.  In  most  cases,  some  portion  of 
debit  transactions  are  returned  by 
receiving  insltutions,  and  the  return 
items  may  not  be  received  by  the 
originating  institution  until  as  many  as 
five  days  following  the  settiement  day. 
Most  depository  Institutions  have 
agreements  with  their  customers  to 
charge  back  such  items.  Alternatively, 
they  place  holds  on  funds  collected 
through  the  ACH  if  they  are  concerned 
about  the  financial  stability  of  their 
corporate  custtuner. 
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Because  institutions  receiving  ACH 
debit  transactions  are  obligated  to  settie 
for  them  by  the  close  of  business  on  the 
settiement  day,  the  Reserve  Banks  are 
able  to  determine  whether  debit  items 
have  been  paid  when  all  transactions 
have  been  posted  to  reserve  or  clearing 
accounts.  As  a  result,  a  Reserve  Bank 
would  be  able  to  determine  whether 
payments  needed  to  be  reversed  in  the 
morning  on  the  business  day  following 
the  settiement  day.  To  provide  greater 
certainty  for  depository  institutions,  the 
Board  proposes  to  treat  credits  given  to 
originators  of  ACH  debit  transactions  as 
final  at  lOM)  ajn.  local  time  on  the 
business  day  following  the  settiement 
day.  If  a  receiver  of  debit  transactions 
fails  and  the  ACH  transactions  are  to  be 
reversed,  the  Board  proposes  to  advise 
originators  of  ACH  debit  transactions  of 
the  name  of  the  receiving  institutions 
whose  payments  are  being  reversed  by 
lOKX)  a.m.  on  the  business  day  following 
the  settlement  day.  Transaction  data  on 
these  reversals  would  be  made 
available  to  institutions  with  electronic 
connectioiu  to  the  Reserve  Banks  or  to 
those  that  pick  up  their  transactions  at  a 
Federal  Reserve  office  no  later  than  the 
close  of  the  day  cycle  on  the  business 
day  following  the  original  settiement 
date.  Reversal  transactions  would  be 
Included  on  the  next  deUvery  to 
institutions  served  by  couriers  or  the 
Postal  Service. 

Debit  Itenn  Adjustments— The 
NACHA  rules  permit  receiving 
institutions  to  return  consumer  debit 
transactions  up  to  about  45  days  after 
the  settiement  date,  if  a  consumer 
provides  notice  that  such  debit  entry 
was,  in  whole  or  in  part  not  author^ed 
by  the  consumer.^  Such  returns  are 
called  debit  item  adjustments  and  the 
Reserve  Banks  process  and  settie  for 
them.  If  the  originator  of  the  debit  Item 
has  failed  before  the  item  is  submitted 
for  processing,  the  Reserve  Banks 
oirrentiy  would  be  obligated  to  credit 
the  returning  institution  and  would  only 
have  a  claim  against  the  failed  bank  or 
possibly  the  failed  bank's  customer. 
Processing  debit  item  adjustments, 
therefore,  exposes  the  Reserve  Banks  to 
some  risk  of  loss. 

This  right  of  a  consumer  to  obtain 
credit  on  the  basis  that  an  ACH  debit 
transaction  was  not  authorixed  differs 
from  a  customer's  right  to  obtain  credit 
in  the  case  of  a  forged  or  altered  check. 
In  the  case  of  a  forged  check,  the  payor 
(receiving)  bank  bears  the  risk.  In  the 
case  of  a  forged  indorsement  or  an 
altered  check,  the  customer  must  prove 


•  Ualfont  ACH  OpMstlag  LMt«.  pwagrmpb  23. 

*  Ibtd.  parayaph  ss. 


*  Operatiag  Bukt  of  tit*  National  Automated 
CJeariJtg  Hoom  AMtociatkm,  paft  OR  17. 


the  alteration  of  forgery,  and  the 
receiving  bank  must  claim  against  prior 
banks  on  the  basis  of  breach  of 
warranty. 

The  Board  does  not  bebeve  It  is 
reasonable  for  an  intermediary,  such  as 
a  Reserve  Bank,  without  any  knowledge 
of  the  transaction  to  assume  the  risk  of 
loss.  Rather,  this  risk  should  be  borne  by 
the  parties  involved.  Therefore,  the 
Board  proposes  that  the  Reserve  Banks 
grant  credit  for  debit  item  adjustments 
only  when  they  can  recover  credit  from 
the  originating  depository  institution. 

Proposals — Based  on  the  preceding 
discussioa  the  Board  of  Governors 
requests  pubUc  comment  on  the 
following  proposals  concerning  the 
finahty  of  ACH  transactions: 

•  Granting  finahty  to  receivers  of  ACH 
credit  transactions  at  6:30  pjn.  local 
time  on  the  settiement  day; 

•  Treating  credits  given  to  originators  of 
ACH  debit  transactions  as  final 
payments  at  lOKX)  a.m.  local  time  on 
the  business  day  following  the 
settiement  date; 

•  Advising  receiving  depository 
institutions  with  on-line  connections 
to  Fedwire  that  payments  are  being 
reversed  by  the  time  set  few  finahty  of 
ACH  payments; 

•  Endeavoring  to  advise  off-line 
institutions  by  telephone  that 
payments  are  being  reversed: 

•  Reserving  the  right  to  debit  the 
reserve /clearing  accoimts  of 
institutions  originating  ACH  credit 
transactions  at  any  time  during  the 
settiement  day;  and 

•  Granting  credit  for  debit  item 
adjustments  only  when  the  Reserve 
Banks  can  recover  credit  from  the 
originating  depository  institution. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  February  23. 1989 
WilUam  W.  Wilaa, 
Secretary  of  the  Board. 
[FR  Doc  89-4677  Filed  »-l-89;  8:45  am] 
aajJNe  COM  ssia-evM 


Union  Colony  Bancorp;  Fonnatton  of, 
Acqutsttion  by,  or  Merger  of  Bank 
HoMbig  Companlee 

The  company  listed  in  this  notice  has 
appUed  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842]  and  S  225.14  of  tiie 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 


Fedfai  Regbter  /  VoL  54.  No.  40  /  Thnrsday.  March  2.  1989  /  Noticea 


Tha  mppltcmtUm  is  avaiMita  far 
In— iHi<«  taMpw3ttoa  at  Ik*  Pwl«al 
RsMrva  Baak  iadkatad.  Onoa  lh« 
application  hai  b««n  acceptad  far 
procaaslng.  tl  wit  ako  b*  aralUbU  for 
Inspactton  flft  Ika  oAoaa  of  tba  BoOTd  of 


ax) 


7.  VnioM  Cotony  Bancorp,  Giauieji. 
Colorado;  to  bacome  a  bank  buUliig 
cofRpanr  by  aenirbv  ItX)  paroant  of  tha 
votinj  aiuuaa  of  Noflaani  brraatmant 
Company.  Fort  Collin.  Colorada  parent 
of  Nuithwn  Bank  and  Tnut  Port 
Coflhia.  Colorada 


Aali  ilaiiilii  iiilrtinimtn 
farlhat 
appUcatkm  or  to  tha  oOcaa  of  Iha  Board 

appttcaltoa  that  raguaata  a  baartai«  owat 
Inotada  a  atatamamt  of  why  a  wilttoa 
praaaaiUtkia  wookl  aot  aafSoa  to  Maa  of 
a  hawii«  ktonttfytog  ^pacifically  aay 
questioaa  d  tad  thail  ara  to  dlaputa  and 
■ummarlitog  tha  whtkmcm  that  would  ba 
praaantod  al  a  hoartog. 

CominenU  rafardtai  this  apyacatton 
mast  ba  raoatrad  not  totar  than  March 
11.  tlMB. 

CMy  (Thoaua  M.  Ilos^i.  Vtoa  PraakUat) 
02S  Grand  Avaoua.  raaaaa  GKy. 
Mlsaouri  MIM: 


Bo«^  af  OrwMn  «f  toa  P< 
Syttwa. 

A»mci&mSeaw»arfofd)mBom/r£ 

[Ft  Doc  a»-aon  Ftt«i  vi-a*  ajo  ami 


FEDERAL  TRAOC  COmnsaON 

Qrwidiv  of  FtoquMt  lor  Early 
Tmmtnanonot  ttmWUanQ  Putod 
Undf  *•  Piawtorgf  WoMlMiflon 
RulM 

Saottoa  7A  o(  tha  Oaytoa  Act  II 
US.C  1«a.  as  a<htod  by  Title  D  of  tha 


Hart-Scott-Rodtno  Antitrost 
Impiuvaments  Act  of  1970.  raqoires 
persons  contomplating  oertoin  mergers 
or  acquisitions  to  glTe  the  Federal  Trade 
ConxBlssian  md  the  Aniitant  Attorney 
Caneral  advance  notice  and  to  watt 
designated  periods  before 
consnnnnatlan  of  sodi  plans.  Section 
7A(bH2!)  of  the  Act  permits  the  agencies. 
In  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  aad 
requires  that  notice  of  Ibis  action  be 
published  In  tha  Fadacal  Ra^ftar. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notificatian  rules.  The  granU 
were  made  by  the  Federal  Trade 
Commisaioa  and  the  Assistant  Attomey 
Genarnl  for  tlw  Antitrust  Divisioa  of  the 
DepartoMnt  of  |ustiae.  Neither  agaocy 
Intends  to  taka  any  action  with  rwpect 
to  these  propoaad  acquisAttoB  during  the 
applicable  waiting  paihod: 


TtaAMaACTVMS  QfUMTED  EaRLT  TERMMATIOM  BCTWCEK  020669  AMD  0?1 780 


QMiga  T.  Voai.  TIm  ise4 

•  LP 
iTai« 

Tooi 

VHm  Eqi«r  AaaMMSM  V,  l-F,  XTRA 
I  Copoiaaav^  Tamb  0*  CQipovaSDiv 


Q2/aa/ae 

02AW/M 
OX/WM 
0t/«V«S 

ac/io/ae 

oz/io/se 

Ot/10/W 

ez/ie^aa 

02/ts/as 

QC/ia/ss 

02/13/eS 

oe/ia/ae 

<»/l3/SS 

02/i3/as 

02/13^68 

<a/rv8e 
unvm 
<tt/i4/ee 

02/14/ se 

02/u/BS 
oeM4/«a 

02/yAjm 

02/14/89 
0X/14/M 
OZ/ISA* 

02/ivae 

02/1VSS 

oe/is/vi 


Transactions  Granted  Early  Termination  Betwkn:  020669  and  021 789— Continued 


vt  accM>ig  pafson.  name  o4  aoqutrvd  peraoa  nam*  o<  aoqMrad  «n% 


PUN  No 


Miadowdiii  Fboda.  Inc.,  Mr.  Ertvan  Kart  Haub.  The  Graat  Atlantic  &  Paofic  Taa  Conwwiy  Inc 

;y"  EnaW  CtMporaaon.  OyMH  OS  Compwiy.  OyMit  Ol  Convwiy '.      

.^rnm  Sowal  Maaon  Baal  Company.  Pimm  AoqiMHon  Company.  Inc.  (dba  Poanw  Bus.  Farm> 

tn*«i«y  Pk3«c  Partnan  UmMad  PftneriNp.  Holiday  Corporaten.  Hohday  Coiponkan 

Tha  B«kiNfa  Funa.  A  LMlad  Pvtnarahlp.  Slaphan  G.  D««.  DO  AcquoNion  Corp I 

EkJw  IXL  Umiid.  NorVi  Brakan  HI  Palo  LMMl  amwrwt*  USA  CorporaSon 

Mol*»  a<  AfMrica  kic  Eari  F.  Sk*.  Tumpka  PrapwHa*.  Inc.  (Cricket  mna) 


8fMJe?0 
»»-10l5 
89-1040  ' 
8&-1041   , 
BS»-106e 
8»-1059 

e»-ioeo 
a»-i067  I 


02'17'e9 
02^7/89 
02/17/89 
02/17/89 
02/17/8e 
02/17/6S 
02  17-89 
02/17/88 


ATKM  COHTACn 
Sandra  M.  Peay,  Contact 
Representative.  Premerger  Notification 
Office,  Bureau  of  Competition.  Room 
303,  Federal  Trade  Commisaioa 
Washington,  DC  2058a  (202)  326-3100. 

By  Directioa  of  tlie  Cosunission. 
DonaU  8.  dark. 
Secretary. 
[FR  Doc.  80-4842  Plied  3-1-89:  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

OfflM  Of  lh«  8«er«liry 

Privacy  Act  of  1974;  Matching 
Prngrtn    ModkMaPartABan«Hciafy 
Raconte/VA  PMiant  RMords 

AOmcv:  Department  of  Health  and 
Human  Services. 
ACnoac  Notification  of  matching 
program — Medicare  Part  A  beneficiary 
records/VA  patient  records. 


iO>^  !H««lf^  Rii-fiaacK  0»uiiMauri  Co 


02/17/8* 

tanrrm 


r.  The  Department  of  Health 
and  Human  Services  (HHS)  is  providing 
notice  that  the  Office  of  Inspector 
General  (OIG)  intends  to  conduct  a 
match  of  HHS  Medicare  Part  A 
Beneficiary  records  against  Veterans 
Administration  (VA)  patient  treatment 
records.  A  matching  report  is  set  forth 
below: 

DATt  The  match  will  begin  in  March 
1989. 

AOORCSS:  Send  all  Comments  to  the 
Financial  and  Administrative 
Management  Staff.  Administrative 
Office,  OIG.  HHS.  Room  5246  Cohen 
Building.  330  Independence  Avenue 
SW..  Washington,  DC  20201. 
RM  niRTNn  MFOMMTION  CONTACT: 
Diane  Datcher,  Financial  and 
Administrative  Management  Staff. 
Administrative  Office.  OIG,  HHS.  Room 
5246  Cohen  Building,  330  Independence 
Avenue  SW..  Washingtoa  DC  20201. 
•WMAKNTARV  MTOnMAriOH  The  HHS 
OIG,  in  cooperation  with  the  VA  Office 
of  Inspector  General,  is  initiating  a 


computer  matching  program  to  identify 
improper  duplicate  payments  made  by 
Medicare  intermediaries  where  VA  was 
responsible  foi  the  payment.  The 
services  to  be  reviewed  are  services 
authorized  by  the  VA  to  be  performed  in 
non-VA  hospitals  to  veterans  who  are 
also  eligible  under  Part  A  of  Medicare. 
A  duplicate  payment  could  result  if  a 
hospital  were  to  bill  both  the  VA  and 
the  Medicare  program  for  the  same 
services.  The  existence  of  duplicate 
payments  has  been  detected  in  past  VA 
audits,  but  the  full  extent  of  sui^ 
duplicate  payments  has  not  been 
determined.  The  purpose  of  this 
computer  matching  program  is  to 
identify  all  such  duplicate  payments.  Set 
forth  below  is  the  information  required 
by  paragraph  S.f.l.  of  the  Revised 
Supplemental  Guidance  for  Conducting 
Computerized  Matching  Programs 
Issued  by  the  Office  of  Management  arul 
Budget,  47  FR  21656  fMay  Ift  1982).  A 
copy  of  this  notice  has  been  furnished  to 
both  Houses  of  Congress  and  the  Office 
of  Management  and  Budget 

Date:  February  17,  iges. 
Richard  P.  Kuaserow, 

Inspector  General. 

Report  of  Matching  Program:  Medicare 
Part  A  Benefkary  Records/VA  Patient 
Records 

a.  Authority:  Pub.  L  94-505. 

b.  Program  Description:  The 
Department  of  Health  and  Human 
Ser\ice8  Office  of  Inspector  General 
plans  to  conduct  a  match  of  Medicare 
payment  files  of  Part  A  beneficiaries, 
furnished  by  the  Health  Care  Financing 
Administration  (HCFA).  against  files  of 
the  Veterans  Administration  (VA) 
setting  out  payments  for  authorized 
services  to  veterans  in  non-VA 
hospitals.  The  match  will  identif}' 
duplicate  payments  for  the  same 
services.  A  sample  of  duplicate 
payments  will  be  verified  with  the 
appropriate  Medicare  intermediaries 
and  hospitals  to  validate  the  accuracy  of 
the  match.  The  remaining  raw  hits  will 
be  provided  to  HCFA  for  verification 
and  resolution. 


c.  Records  to  be  Matched  Records  on 
-Vledicare  Part  A  beneficiaries  from  the 
Intermediary  Medicare  Claimg  svstem 
(90-70-0503),  53  FR  52801  (Dec  28, 19o3J 
will  be  matched  against  the  following 
VA  records  systems: 

1.  Individuals  Submitting  Invoices- 
Vouchers  for  Payment  Systems 
(13VA047),  Federal  Register  Privacy  Act 
Issuances,  1968  Compilation.  Vol.  5,  p 
763, 

2.  Patient  Medical  Records  System 
(24VA138).  Federal  Register  Privacj-  Act 
Issuances.  1966  CompiLtioa  VoL  5.  p. 

771. 

d.  Period  of  Match:  The  match  will 
begin  in  March  1969  and  will  be 
completed  within  5  months. 

e.  Safeguards:  Records  used  in  thu 
match  will  be  maintained  under  strict 
security.  Access  to  the  computer  files 
and  printed  information  will  be 
restricted  to  only  those  persons  having  a 
"need  to  know"  for  the  purposes  of 
additional  review  or  resolutii^rt  The 
records  being  matched  will  \je  kept  in 
lodged  file  cabinets  imder  control  of  the 
Office  of  Inspector  General  or  m 
secured  Government  computer  facilities. 
We  will  return  all  of  the  VA  computer 
source  tapes  to  the  VA  upon  completioo 
of  the  match.  Computer  tapes  are 
protected  by  the  use  of  passwords  to 
prohibit  unauthorized  access.  All 
computer  files  are  safeguarded  in 
accordance  with  the  provisions  of  the 
National  Bureau  of  Standards  Federal 
Information  F'rocessing  Standards  41 
and  HHS  ADP  Systems  Secunty 
Manual,  Part  6,  "ADP  Systems  Security". 

f.  Retention  and  Disposition  of 
Records:  Only  those  records  produced 
in  the  match  which  meet  predetermined 
cnteria  will  be  maintained.  Ail  records 
maintained  will  be  destroyed  within  6 
months  except  those  which  are 
necessary  to  the  resolution  of  duplicate 
payment*  identified  by  the  matching 
program.  The  date  will  be  verified  to 
insure  accuracy  prior  to  any 
dissemination  of  records  on  individuals. 
[FR  Doc  •»-4751  Piled  3-1-80:  &-4S  am] 
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Introduction 

Th«  Onten  for  DImim  Control 
(CDC)  announcet  that  grant  appiications 
ar«  to  be  accepted  for  Sexually 
Transmitted  Diaeatet  (STD]  Research 
and  Demons tratlona. 

Authodty 

This  program  Is  anthorixad  under 
section  318(b)  of  the  Public  Health 
Service  Art  (42  UaC  247c(b)),  as 
amended.  Regulations  governing 
programs  for  preventive  health  services 
are  codified  at  42  CFR  Part  51b. 
Subparts  A  and  P 

EUgUito  Applicants 

Rllgible  applicants  are  the  official 
public  health  agencies  of  State  and  local 
governments.  Including  the  District  of 
Columbia.  American  Samoa,  the 
Commonwealth  of  Puerto  Rico,  the 
Federated  States  of  Micronesia.  Guam, 
the  Marahall  Islands,  the  Northern 
Marianna  Islands,  Palau.  and  the  Virgin 
Islands,  and  any  other  public  or 
nonprofit  private  entity.  Thus, 
unlvertitiea,  colleges,  research 
institutions,  and  hospitals  are  eligible  to 
apply.  In  addltioa  In  order  to  ensure 
statistically  significant  results, 
applicants  applying  for  assistance  in  the 
area  of  syphilis  control  must  be  those 
which  reported  case  rates  of  primary 
and  secondary  lyphills  of  at  least  20  per 
100,000  population  for  198a 

AvailabiUty  of  funds 

Approximately  SSOaoOO  la  available  In 
Fiscal  Year  1969  to  fund  approximately  2 
to  4  studies.  It  Is  expected  that  the 
average  award  will  be  1200,000.  ranging 
from  tlOO.000  to  t300.000.  Awards  are 
expected  to  begin  on  or  about  |uly  1. 
1969,  for  a  12  month  budget  period 
within  a  project  period  of  1  to  5  years. 
Funding  estimates  may  vary  and  are 
subject  to  change.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

Puipoaa 

The  purpoae  of  this  grant  program  is 
to  develop.  Improve,  and  evaluate 
methods  for  the  prevention  and  control 
of  STD  through  demonstrations  and 
applied  research.  Applied  research,  as 
used  In  the  context  of  this 
announcement,  means  the  process  of 
developing  and  evaluating  operational 
approaches  and  solutions  to  practical 
STD  control  problems  by  formulating 


appropriate  models  and  hypotheses  and 
testing  tham  In  the  field 

Program  R«|ulmitaiits 

Applications  adressing  the  areas 
listed  below  will  be  ooiuidered  for 
funding  In  Fiscal  Year  1969: 

A.  SyphiliM  Control,  Behavioral 
Aspects:  Develop.  Implement  and 
evaluate  strategies  for  Innovative  and 
cost  effective  Interventions  for 
Infections  syphilis.  Applicants  should 
work  with  community  groups,  especially 
those  that  serve  and  repreaent  racial 
and  ethnic  minority  populations,  to 
conduct  In-depth  studies  of  the 
dynamics  of  sexual  behavior  in 
association  with  drug  use 

B.  Primary  Prevention:  Study  and 
evaluate  the  prevalence  of  and  attitudes 
toward  condom  use  and  develop  and 
implement  a  disease  intervention  plan 
with  condom  use  as  the  primary 
Intervention  strategy.  Studies  should 
Include  populations  at  highest  risk  of 
acquiring  STD.  Applicants  should  define 
from  their  own  STD  statistlca  the  groups 
at  highest  risk  of  acquiring  STD. 
Evaluation  should  concentrate  on  high 
risk  groups.  Incidence  of  disease  should 
be  one  of  the  outcome  measures  of 
evaluation. 

Evahiatioa  Ciltacia 

A.  Competing  application  will  be 
reviewed  and  evaluated  by  an  ad  hoc 
CDC-convened  committee  according  to 
the  following  criteria: 

1.  The  applicant's  ability  to  assess  the 
potential  Impact  of  long-  and  short-term 
objectives  as  evidenced  by  decreased 
reported  incidence  of  sexually 
transmitted  diseases. 

2.  The  degree  to  which  long-  and 
short-term  objectives  are  specific, 
measurable,  and  time-phased. 

9.  The  quality  of  the  plan  of  operation 
for  conducting  and  monitoring  activities 
designed  to  meet  project  objectives. 

4.  The  extent  to  which  the  proposed 
project  includes  methods  that  are 
innovative  and  do  not  replicate  prior  or 
currently  ongoing  research. 

5.  The  quality  of  the  evaluation  plan 
which  specifies  the  methods  and 
Instruments  of  measurements  to  be  used. 

0.  The  extent  to  which  qtialified  and 
experienced  personnel  are  available, 
based  on  previous  Involvement  with 
projects  related  to  STD  prevention  and 
control. 

7  The  effectiveness  of  the  appUcant's 
collaboration  with  local  or  State  STD 
control  programs,  hospitals,  medical 
schools,  laboratories,  and  any  other 
agencies  where  joint  liaison  efforts 
would  enhance  the  success  of  the 
project 


8.  The  appropriateness  and  feasibility 
of  the  project  and  the  extent  to  which 
results  may  be  transferred  to  other 
areas. 

Consideration  will  also  be  given  to  the 
extent  to  which  the  budget  request  Is 
reasonable  and  coiulstent  with  the 
Intended  use  of  grant  funds. 

B.  Non-competing  appUcadons  within 
an  approved  project  period  will  be 
evaluated  on  satisfactory  progress  in 
meeting  program  objectives  as 
determined  by  progress  reports  and  the 
quahty  of  the  future  plana.  Awards  will 
be  made  based  on  the  availability  of 
funds. 

Executive  Onlar  12S7X 

Applicabons  are  not  tubiect  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Catalog  of  Federal  Ddeetic  Aaabtaaoa 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.978. 

AppBcatiop  Submiaatoii  and  DeadHne 

The  original  and  two  copies  of  the 
applicabon  (Form  PKS  5101-1)  must  be 
submitted  to  Nancy  Bridger.  Grants 
Management  Officer.  Grants 
Management  Branch,  Procurement  and 
GranU  Office.  Centers  for  Disease 
Control  255  East  Paces  Ferry  Road  NE, 
Room  30a  Atlanta,  GA  30305.  on  or 
before  April  2&  1968. 

A.  Deadline:  AppUcations  shaU  be 
considered  as  meeting  the  deadline  if 
they  are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  conunerdal 
carrier  of  U.S.  Postal  Service.  Private 
metered  postmariu  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

B.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  A.1.  or 
2.  are  coiuidered  late  applications.  Late 
applications  will  not  be  considered  In 
the  current  competition  and  will  be 
returned  to  the  appUcant 

Wbara  to  Obtain  Addltiaoal  Infonnatiaa 

A  complete  program  description. 
Information  on  appUcation  procedures 
and  application  package  may  be 
obtained  from  Marsha  Driggana,  Grants 
Management  Specialist  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  266  East  Paces  Perry  Road.  NE, 


Room  30a  Adanta.  GA  30305,  (404)  M2- 
6640  or  FTS  23e-ea4a 

Please  refer  to  Announffgment 
Number  908.  "PROJECT  GRANTS  FOR 
SEXUALLY  TRANSMITTED  DISEASE 
RESEARCH  AND 

DEMONSTRATIONS"  when  requesting 
information  and  submitting  any 
application  on  the  Request  For 
Assistance.  Technical  assistance  may 
be  obtained  from  Alfred  A  Harry. 
Division  of  Sexually  Transmitted 
Diseases,  Center  for  Prevention 
Services.  Centers  for  Diseaae  Control 
Atlanta.  GA  30333.  (404)  639-2584  or 
FTS  236-2584. 

Dated:  February  23, 1900. 
Kobart  L.  Foalar, 

Acting  Director  Office  of  Program  Support, 
Can  ten  for  Disease  Control. 
[FR  Doc  BO-A7B2  Piled  3-1-66;  &45  am] 
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Food  and  Drug  Administration 
[Doacat  No.  89H-0068] 

Drug  Export:  PROLEUKIN*  for 
InlecttonlMQ 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cetus  Corp.  has  filed  an  application 
requesting  approval  for  the  export  of  the 
biological  product  PROLEUKIN*  for 
Injecuon  1  mg  to  Belgium.  Denmark. 
Federal  Republic  of  Germany,  Finland. 
France,  Ireland  Italy,  The  Netherlands, 
Norway,  Spain,  Sweden,  and  The  United 
Kingdom. 

ADORCSS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1988  should 
also  be  directed  to  the  contact  person. 
FOR  RiRTXER  INFORMATION  CONTACT: 
Boyd  Fogle,  Jr.,  Center  for  Biologies 
Evaluation  and  Research  (HrB-120), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8191. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub,  L 
99-eeo)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
use  382))  provides  that  FDA  may 
approve  appilicatioas  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 


is  governed  by  sectioQ  802(b)  of  the  act 
Section  802(bX3XB)  of  the  act  aets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(bH3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  wrhether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  a02(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
apphcation  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that  Cetiu 
Corp.,  1400  53d  St.  Emeryille,  CA  94608. 
has  filed  an  application  requesting 
approval  for  the  export  of  die  biological 
product  PROLEUKIN*  for  Injection  1  mg 
to  Belgium,  Denmark,  Federal  Republic 
of  Germany,  Finland.  Prance,  Ireland, 
Italy,  The  Netherlands,  Norway,  Spain. 
Sweden,  and  The  United  Kingdom.  The 
product  PROLEUKIN*  for  Injection  1  mg 
is  intended  for  use  in  the  treatment  of 
metastic  renal  cell  carcinoma.  The 
application  was  received  and  filed  in  the 
Center  for  Biologies  Evaluation  and 
Research  on  February  3, 1989.  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  appUcation 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  v^th  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  March  13, 1989, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802. 
Pub.  L  9»-6eO  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  under  21  CFR  5.44. 

Dated:  Febmary  16, 1989. 
Madge  L  Crouch, 

Deputy  Director  Office  of  Compliance, 
Center  for  Biologies  Evaluation  and  Research. 
[FR  Doc  89-4868  Filed  3-1-66;  8:45  am] 


PuMto  HasMt  Sarvtea 
Offlcaoftlia^ 


I  and  HaaMt)  Cars 
Tachnology  Aaaaaamant;  AaaaaamanI 
Of  Madlcal  Tachnoiogy 

The  Public  Health  Service  fPHS), 
through  the  Office  of  Health  Technology 
Assessment  (OHTA).  announces  that  it 
is  coordinating  an  assessment  of  patient 
criteria  for  electrostimulation  of  salivary 
production  in  the  treatment  of 
xerostomia  secondary  to  Sjogren's 
Syndrome,  In  this  procedure  an  electro- 
stimulation device  (salivation  electro- 
stimulator)  is  used  to  stimulate  saLvary 
production  from  existing  glandular 
tissue. 

This  assessment  seeks  to  answer  the 
foUovtring  questions:  (1)  Is 
electrostimulation  for  sabvary 
production  widely  accepted  as  a  safe 
and  clinically  effective  method  m  the 
treatment  of  xerostomia  secondary  to 
Sjogren's  Syndrome?  (2)  WTiat  patient 
selection  criteria  would  identify 
xerostomic  patients  that  would  benefit 
from  this  procedure?  (3)  Can  specific 
subgroups  of  patients  be  identified?  (4| 
Can  guidelines  be  developed  to  specify 
which  types  of  xerostomic  patients  with 
which  conditions  and  at  what  points  in 
their  clinical  evaluation  and/or 
management  would  benefit  from  this 
type  of  procedure?  If  so,  please  suggest  a 
set  of  guidelines.  (5)  At  what  level  of 
salivary  deficiency  is  therapeutic 
intervention  warranted?  (6)  If  the 
amount  of  salivation  induced  by 
electrostimulation  vanes  from  patient  to 
patient  how  is  successfi^  treatment 
determined?  (7)  What  would  be  the  cost 
associated  with  such  treatment  and  (8) 
Are  there  any  disadvantages  or 
limitations  associated  with  the  use  of 
this  procedure?  This  assessment  also 
seeks  to  determine  if  one  procedure  for 
xerostomia  is  more  appropriate  for 
patients  with  a  specific  clinical 
condition  as  opposed  to  another. 

The  PHS  assessment  consists  of  a 
synthesis  of  information  obtained  from 
appropriate  organizations  in  the  private 
sector  and  from  PHS  agencies  and 
others  in  the  Federal  Government  PHS 
assessments  are  based  on  the  most 
ciirrent  knowledge  concerning  the  safety 
and  clinical  effectiveness  of  a 
technology.  Based  on  this  assessment  a 
PHS  recommendation  will  be  formulated 
to  assist  the  Health  Care  Fmancinj; 
Administration  (HCFA)  in  establishing 
Medicare  coverage  policy  The 
information  being  sought  is  a  review 
and  assessment  of  past,  current  and 
planned  research  related  to  this 
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technology.  ■  bibliography  of  pubUahed. 
controlled  clinical  thaU  and  other  well- 
designed  clinical  ttudlea.  Information 
related  to  the  characterixation  of  the 
patient  population  moet  likely  to  benefit, 
as  well  as  on  clinical  acceptability  and 
the  effectiveness  of  this  technology  and 
extent  of  use  are  also  being  sought.  Any 
person  or  group  wishing  to  provide 
OUTA  with  information  relevant  to  this 
assessment  should  do  so  in  writing  no 
later  than  May  1. 1989  or  within  90  days 
from  the  date  of  publication  of  this 
notice 

Written  material  should  be  submitted 
to  Mr  Martin  Erllchman,  Health 
Science  Analyst.  Office  of  Health 
Technology  Assessment,  MJOO  Fishers 
Lane.  Room  18A-27.  Rockvllle.  MD 
20857.  3OT -443-4990- 

[)«m  Ffbruary  1.  IMS 
Donald  GuldMooa. 

Acting  Uirnitvr.  Offuv  of  Health  Technology 
Asseatment.  National  Cenlar  for  Health 
Sttrvicat  RiM0an:h  and  tiealth  Can 
Tachnology  AsM»**m«nt 
[FR  Doc.  8»-4823  Filed  i-\-».  S:4fi  sml 
I  oooa  4i«»-ir-M 


OCPAfmiEMT  Of  THE  INTERIOR 

Burwu  of  Land  Mwwownent 

RoadCtoeur* 

AOlMCr  Bureau  of  Land  Management. 
ACnosc  Road  closure  and  restrictions. 


Pursuant  to  43  CFR  8364.1(1) 
the  following  Bureau  of  Land 
Management  (BLM)  roads  In  Saguache 
County  will  be  temporarily  cloaed  to 
protect  roads  and  fragile  environment 
during  the  spring  thaw:  Poncha  Loop 
Road  Gover  Creek  Road.  Dorsey  Creek 
Road.  Noiand  Culch  Loop  Road.  Clayton 
Cone.  Flndley  Culch.  Poison-Dry  Loop. 
Ford  Creek.  Cabin  Draw  Loop,  Ward 
Gulch,  Antelope  Creek,  Trickle 
Mountain.  Big  Dry  Gulch,  Rabbit  Mesa. 
Holey  Rock.  Lightning  Pass.  Taylor 
Canyon.  Spanish  Creek  and  Squaw 
Creek  Roads. 

BLM  roads  to  be  closed  in  Conejos 
county  Include  the  following:  Cumbres- 
Toltec  Road.  Bighorn  Creek,  Los 
Mesltas.  Poso  Loop,  Ra  Jadero. 
Whlppoorwlll,  Capulin  Peak  and  Cinder 
Pit  Roads 

Approximate  road  closure  dates  are 
March  1.  19(19  to  May  31.  1969.  Roads 
that  are  dry  prior  to  May  31.  1989,  may 
be  opened  for  public  use.  Pursuant  to  43 
CFR  8364.1(4).  the  following  persons  are 
exempted  from  this  order 

(1)  Persons  with  a  permit  specifically 
authorizing  the  otherwise  prohibited  act 


(2)  Any  Federal.  State,  or  local  officar. 
or  member  of  an  organized  rescue  or  fira 
fighting  force  In  the  performance  of  an 
offlclal  duty. 

rtm  mmrmm  mroimAJttm  comrAcr 
Dennis  Zachman.  Area  Manager.  (719) 
589-4075. 1921  State  Avenue.  Alamosa. 
Colorado. 

Doonla  R.  Spaika, 

Dtitncl  Manager. 

[FH  Doe  «>-4«3  FU«d  3-1-89;  8:45  sm) 
■BjjHa  oooa  ai».ja-a 
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Land  Uaa  Ptan  Amandmant;  Jart>Mga 
RMP  and  T«rtn  Fala  MFP;  Botoa  and 
Burlay  DIatrtcts,  ID 

AOBMCy:  Bureau  of  Land  Management, 
Interior. 

ACnotC  Notice  of  action. 


:  The  Idaho  State  Director  for 
the  Bureau  of  Land  Management  has 
approved  the  release  of  a  proposed  land 
use  plan  amendment  that  involves  (1) 
designation  of  the  Salmon  Falls  Creek 
Canyon  Araa  of  Critical  Environmental 
Concern  (ACEQ  In  both  the  Twin  Falls 
Management  Framework  Plan  (MFPl 
and  the  )arbidge  Resource  Management 
Plan  (RMP).  and  (2)  providing  for 
additional  structural  range  Improvement 
protects  in  the  |arbidge  RMP. 
OATi:  The  amendment  la  subject  to  a  90- 
day  protest  period  beginning  Thursday. 
March  2. 1969.  and  ending  April  3. 1989. 
AOOHMC:  Any  protests  to  the 
amendment  must  be  submitted  in 
writing  to:  Director  (780).  Bureau  of  Land 
Management.  18th  and  C  Streets  NTW., 
Washingtoa  DC  2024a  Protest*  most 
comply  with  the  requirements  of  43  CFR 
101 0.5-2  and  be  fileid  prior  to  the  end  of 
the  protest  period  as  stated  above. 
pon  rjhtmdi  agoi— atton  costtact: 
Gary  Carson.  |arbidge  Area  Manager,  or 
Terry  Costello.  Chlel.  Planning  and 
Environmental  AsaisUnce  Staff,  at  3948 
Development  Avenue,  Bolae.  Idaho 
8370S.  or  call  (206)  334-1562. 

Approval  of  the  proposed  land  use  plan 
amendment  will  constitute  formal 
designation  of  30  miles  of  Salmon  Falls 
Creek  Canyon  as  an  ACEC  which  will 
ensure  continued  protection  of  the 
Canyon's  unique  natural  and  scenic 
values.  Also,  based  upon  information 
obtained  after  the  |art)ldge  RMP  was 
completed,  the  amendment  will  provide 
for  construction  of  fences,  plpellnea,  and 
water  developments  that  are  necessary 
to  meet  the  land  use  objectives  in  the 


RMP.  No  changes  are  proposed  In  the 
level  of  land  treatmenU  identified  In  the 
RMP.  The  miles  of  fence  to  be 
constructed  «trill  be  Increased  from  166 
to  306.  the  miles  of  water  pipelines  from 
131  to  444.  and  the  number  of  water 
developments  (wells,  reservoira,  and 
springs)  from  5  to  19.  Analysis  of  the 
proposed  amendment  Indicated  that 
these  range  Improvements  are  needed  to 
Improve  soil  vegetation,  and  waterehed 
conditions:  provide  adequate  forage  for 
identified  numbera  of  livestock,  wildlife, 
and  wild  hones;  improve  lands  in  poor 
ecological  condition;  maintain  existing 
vegetative  improvements;  and  manage 
big  game  habitat  to  support  the 
populations  specified  in  the  RMP. 

Date:  February  21. 1988. 
).  David  Bnianar. 

Boiae  Dislncl  Manager 

(FR  Doc  8e-447«  FUed  3-1-89;  8.4fi  am] 
I  coot  «tia-a»-a 


[OR-06O-4»0-<a<y*-141 1 
Oragon;  Pr1n«v«a  Dtotrlct  Qradng 

a  *  I  ■  II  ■,  I  Mil  -  -1.^  AA^i^^bfttf*    Dvte^BMM^B 

Mdviaory  Doara  ■wamg,  i  iiiasaM, 
OraQon 

Pebniary  23.  isas. 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  91-463  of  a  meeting  of  the 
Prineville  District  Grazing  Advisory 
Board  to  be  held  April  13, 1969. 

The  meeting  will  begin  at  10:00  ajn.  In 
the  conference  room  of  the  Bureau  of 
Land  Management  office  located  at  185 
East  4th  Street  Prineville.  Oregon  97754. 

The  agenda  will  Include  the  following 
itema: 

1.  Election  of  ofRcera. 

2.  Chientation  to  District  Programs 
and  Chganization. 

3.  Crazing  decisions  from  Brothera- 
LaPine  Resource  Management  Planning 
Process. 

4.  Allotment  management  planning 
status. 

6.  Grazing  Evaluations/Decisions 
status. 

a.  Review  of  Geographic  Emphasis 
Areas'  major  project  implementation 
program. 

7.  Disposition  of  other  proposed  range 
improvements. 

8.  Disposition  of  County  Advisory 
Board  Funds. 

The  meeting  is  open  to  the  pubUc. 
Anyone  wishing  to  attend  and/or  make 
written  or  oral  statements  to  the  Board 
Is  requested  to  contact  the  District 
Manager  at  the  above  addresa  on  or 
prior  to  April  7, 1969. 


Summary  minutes  of  the  meeting  will 
be  available  for  review  and 
reproduction  within  30  days  following 
the  meeting. 

Dated:  February  23, 1989. 
DoaaM  L  Soiith. 
Acting  District  Manager 
(FR  Doc.  89-4816  Filed  3-1-89;  8:45  am] 
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Safford  DMrtct  Qrazmg  Advisory 
Board  Maatlng 

AOENCV:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  meeting. 

suMNNAitv:  Notice  is  hereby  given,  that  a 
meeting  of  the  Safford  District  Grazing 
Advisory  Board  will  be  held. 

DATE  Wednesday,  April  5, 1989;  9«) 
a.m. 

AOOKESS:  Safford  District  BLM  Office, 
425  E.  4th  St.  Safford.  AZ  85548. 

SUPKEMOrrARV  mrOWMATIOW.  This 
meeting  la  held  in  accordance  with  Pub. 
L  92-463.  The  agenda  for  the  meeting 
will  include: 

1.  Field  tour  to  Bonita  Creek  to  discuss 
Riparian  Issues. 

2.  Discussion  of  Game  Management 
Practices  In  Hunt  Unit  28. 

3.  BLM  managment  Update. 

4.  Business  from  the  floor. 

The  meeting  will  be  open  to  the 
public.  Board  membere  will  meet  at  the 
BLM  Office,  425  E.  4th  St,  Safford.  AZ 
65546  at  9:00  ajn.  Prom  there  they  will 
depart  via  BLM-provided  vehicles  for  a 
tour  of  Bonita  Creek,  and  destination  for 
the  Board  meeting.  Membera  of  the 
public  may  accompany  the  tour,  and 
attend  the  meeting,  but  must  provide 
their  own  transportation.  It  is  expected 
the  Board  members  will  return  to 
Safford  by  4.-00  p.m. 

Interested  persons  may  make  oral 
statements  to  the  Board  A  written  copy 
of  the  oral  statement  may  be  required  to 
be  provided  at  the  conclusion  of  the 
presentation.  Written  statements  may 
also  be  filed  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager.  Bureau  of  Land 
Management  425  E.  4th  St.,  Safford.  AZ 
85546,  by  4:15  p.m.,  Tuesday.  April  4. 
1989. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  houn)  within 
thirty  (30]  days  following  the  meeting. 


Date:  February  24. 1989. 
Ray  A.  Brady, 
District  Manager 
(FR  Doc  89-4810  PUed  3-1-88:  8:45  am] 
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[NV-030-09-4212-18;  N-48281.  N- 
4M57.  N-48858.  N-48859] 

Issuance  of  Land  Exchange  Patents, 
Interim  Conveyance  and  Lease  of 
PubMc  Lands;  Nevada 

February  1&  1989. 

aqency:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

summary:  This  notice  identifies,  in  a 
general  manner,  Federal  and  non- 
Federal  lands  involved  in  a  recently 
completed  exchange  transaction.  Ail 
minerals  were  exchanged 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  B.  Bohl,  Chief,  Branch  of  Lands 
and  Minerals  Operations,  Nevada  State 
Office,  Bureau  of  Land  Management 
P.O.  Box  12000,  850  Harvard  Way,  Rena 
NV  8952a  (720)  784-5703. 
SUPPLEMENTARY  INFORMATION:  The 

United  States  issued  Patent  Nos.  27-8fr- 
0012  and  27-88-0013,  Interim 
Conveyance  001  and  a  lease  purauant  to 
the  Nevada-Florida  Land  Exchange 
Authorization  Act  of  1968.  Patent  No. 
27-88-0012  was  for  the  following 
described  land  in  Mineral  County, 
Nevada: 

Mount  Diabio  Meridian.  Nevada 

T.  6  N.,  R.  33  B. 
Sees.  10-13,  all: 

Sea14.  EW: 

Sec  15.  W^; 

Sec  21,  all: 

Sea22,WM.  SV^SEV4: 

Sec.  23.  EV4.  SViSWVi: 

Sec  24.  EH,  WHNWS4.  r4EV4NWy«.  NVt 

SEy«Nwy«.  SEy«SEyi>fwv4,  swv*; 

Sec  25.  all: 

Sec.  28,  NfEV*.  WH,  NE^SEV*.  WHSEWi: 

Sec  27.  all; 

Sec  34.  all: 

Sec.  35.  NEV4NEy4,  WV4,  W«.4SEy,,  SEV4 

SEy4; 
Sec  36,  all. 
Containing  8,910  acres 

Patent  No.  27-88-0012  also  conveyed 
the  mineral  interest  underlying  the 
following  described  lund: 

T.  6  N.,  R  33  E. 
*     Sec  14.  Vil¥i: 

Sec  15,  EV4; 

Sec22,  NfEy4.  NViSEV«; 

Sec  23,  NWy4.  N\4SW  Vt; 

Sec.  2t  SWy4SEy4NWy4. 
Containing  1,130  acres. 

Patent  No.  27-68-0013,  Interim 
Conveyance  001,  and  the  lease  were  for 


lands  in  Lincoln  and  Clark  Counties 
The  land  generally  be  described  as  a 
parcel  situated  east  of  U.S.  Highway  93 
and  north  of  State  Highway  168.  The 
townships  involved  are  described  as 
follows: 

Mount  Diablo  Meridian.  Nevada 

T.  11  S.,  R.  83  E. 

T,  12  S.,  R  63  E. 

T.  13  S..  R  63  E 

T  12  S.,  R  64  E. 

T.  13  S.,  R  64  E. 

The  total  acreage  conveyed  by  Patent 
27-68-0013  and  Interim  Conveyance  001 
totals  29,055.57  acres.  The  lease 
included  approximately  13,767  acres. 
Precise  legal  descriptions  can  be 
ascertained  from  the  records  at  the 
Bureau  of  Land  Management  at  the 
above  address. 

The  United  States  squired  land  in 
Dade  County.  Florida  m  exchange  for 
the  above-described  land.  The  exchange 
was  made  for  the  benefit  of  the  L'.S.  Fish 
and  Wildlife  Service  and  its  programs  A 
more  detailed  description  of  the  land 
acquired  by  the  United  States  is 
available  In  the  records  of  the  Bureau  of 
Land  Management  at  the  above  address. 
Edward  F.  Spang, 
State  Director.  Nevada 
[FR  Doc  89-4809  f^led  3-1-89:  8:45  am) 


Bureau  of  Land  Manaoamant 
[NV-93(M>»-4212-11:  N-4S04S1 
Realty  Action  m  Nevada 

ACTION:  Notice  of  Realty  Action — Direct 
sale  of  public  lands  for  waste  water 
disposal  ponds  to  Humboldt  County  for 
the  Community  of  Orovada,  Nevada. 
This  notice  terminates  the  segregative 
effect  on  the  public  lands  involved  in  the 
public  lands  sale  application  N-4d049. 

summary:  This  notice  supersedes  the 
Federal  Register  notice  published 
December  3a  1988  (53  FR  53075).  The 
Bureau  of  Land  Management  hereby 
terminates  the  segregative  effect  as  it 
pertains  to  the  foUowing  described 
lands: 

Mount  Diablo  Meridian.  Nevada 
T.  43  N..  R  37  E.,  Sec  34.  SEy.NEV<i. 

Analysis  of  the  proposed  site  and 
conflicts  over  the  type  of  use  cau&ed  the 
amendment  of  apphcation  N-4a049.  The 
above  described  parcel  of  land  is  hereby 
opened  to  the  public  land  law^s  including 
the  mining  laws  upon  publication  of  thiS 
notice  in  the  Fedwal  Register. 

Notice  is  hereby  given  that  pursuant 
to  the  Act  of  October  21. 1976,  Pub.  L 
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M-679.  Th«  F«d«rml  Land  Policy  and 
Management  Act.  section  209,  the 
Bureau  of  Land  Management  will  lell  to 
HumboidI  County  a  parcel  of  pubHc 
land  for  the  conatruction  and  operation 
of  waste  water  disposal  ponds  to  s«rve 
the  community  of  Orovada.  The  parcel 
will  be  located  in  the  fallowing  new 
location: 

MoiBt  0UI4o  MxidUn.  N«vad« 
T  43  N  .  R  37  R.,  Sec.  J4.  NEWSWVfc 

40  tent 

For  a  period  of  45  day^  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Bureau  of  Land 
Management.  n»  East  4th  Street, 
Winnemucca.  fsTV  86445.  (702)  823-307n. 
•UPMJMBMTANV  MPOSHNATIOSC 
Publication  of  this  notice  in  the  Fadaral 
Rcftalar  shall  segregata  the  public  landa 
to  the  extent  that  the  land  will  aot  be 
subject  to  approprtation  under  the 
public  land  laws,  including  the  mining 
lawa.  Any  subsequent  applicatioo  shall 
not  be  cooaldervd  as  filed  and  shall  be 
returned  to  the  applicant  This 
segregative  affect  of  the  notice  of  realty 
action  shall  terminate  upon  issuaiu:e  of 
the  patent  or  other  dociunent  of 
conveyance  to  Humboldt  County  or 
publication  of  the  notice  of  termination 
In  the  Federal  Register  or  Z70  days  from 
the  date  of  publicetion  of  this  notice. 
whichever  occurs  first. 

Da  lad.  February  22.  ItMS. 
Raoeid  Waakav. 
District  Mana)(«r.  Winnamucca. 
[Fit  Doc.  mt~*S\\  Piled  i-1-».  8:48  ami 


(NM-030-4410-MI 

AvataMRy  of  Reeouroe  Management 
Plan;  Socorro  Reeoorce  Area,  NM 

AOCMCr  Bureau  of  Land  Management: 

Interior 

ACnosc  Notice  of  availability. 


The  goal  of  this  RMP  Is  to  prorlde  for 
a  combmation  of  resource  us«a  that  will 
protect  important  environmental  vahies 
and  senaitive  raeourcee  and  at  the  same 
time  allow  development  of  resoorcea 
which  produce  commercial  goods  and 
services. 

The  RMP  alao  deecribes  how  the  7  key 
resource  Issuee  and  2  management 
concerns  that  were  Identified  with 
public  involvement  early  In  the  planning 
process  will  be  resolved.  These  Issues 
are:  (1)  Land  Ownership  Adfustments: 
(2)  Vegetative  Uses;  (3)  OfT-Road 
Vehicle  (ORV)  Use;  (4)  Access.  (5) 
Special  Management  Areas:  (8)  Wild 
Horse  Management;  and  (7)  Coal 
Leasing  Suitability  Assessment.  The 
management  concerns  are;  Fluid  Mineral 
Leasing  and  Right-ofWay  Exclusion 
and  Avoidance  Areas. 

The  Bureau  has  completed  decisions 
to  designate  0  Areas  of  Critical 
Environmental  Concern  (ACECs)  as 
follows: 


r  On  [anuary  28,  1989.  Larry  L 
W(XHlard  New  Mexico  State  I'Mrector. 
BLM,  signed  the  Record  of  Decision 
(ROD)  fur  the  Socorro  Resource 
ManaK^-ment  Plan  (RMP).  This  ROD 
documents  the  approval  of  the  plan 
described  in  the  Socorro  Prtiposed  RMP/ 
Final  Envlromental  Impact  Statement 
(FJS)  of  September  1008.  on  the  land-use 
plan  for  the  Socorro  Resource  Area 
(SRA) 

Thia  RMP  will  provide  the  framework 
to  guide  management  decisiona  during 
the  next  10  to  »  years  on  the  SRA's  1.5 
million  surface  acres  of  pubhc  land  and 
Z.3  million  acres  of  Federal  subeurfaoe. 


T 


Acres 


Atfue  Ffie. . 
Sewtootti^. 


9m\  Pedro 


62.460 

10,770 

120 

7.720 

S.S20 

1.200 


The  Bureau  has  also  deaigoated  about 
15  millioo  acres  of  public  land  in 
Socorro  and  Catron  Counties  in  central 
New  Mexico  as  "open."  "limited."  or 
"closed"  ORV  use  Designations  are  the 
result  of  land-use  planning  decisions 
made  in  the  RMP  Of  the  BLM- 
administered  surface  acres  in  the  SRA. 
approximately  785.010  acres  are  "open"; 
668,200  acres  are  "limited"  to  existing 
roads  and  trails  (yearlong);  67,400  acres 
are  'seasonally  limited"  to  existing 
roads  and  trails;  and  30  miles  of  trails 
are    closed"  to  ORV  use. 

The  authority  for  the  ORV 
designations  is  derived  from  Executive 
Orders  No  11644  and  11989,  and  the 
regulations  contained  in  43  CFR.  Part 
834<1 

Open  Designabona 

Of  the    open"  category,  1.170  acres 
east  of  Socorro,  New  Mexico,  are 
designated  as  Intensive  use  areas  for 
organized  or  competitive  events.  The 
remaining  783,ft40  acres  are  designated 
open"  for  other  ORV  use. 

Limited  to  Existing  Roads  and  Trails 
(Yeariong)  DeaignatioDa 

Approximately  086^200  acres  are 
designated  "linuted "  to  existing  roads 
and  trails  Included  in  tfils  ORV 
designation  are  12  Wilderness  Study 


Areas  (WSA's)  and  23  Special 
Management  Areas  (SMA's)  totalling 
582.410  acres.  Additionally  6  ACECs, 
totalling  85,790  acres,  are  also 
designated  "Umitad"  to  existing  roads 
and  trails. 

Limited  to  Existing  Roads  and  Trails 
(Saasofialty)  Dadgnartosis 

Approximately  67.400  acres  are 
"seasonally  hmited"  to  existing  roads 
and  trails  from  November  through 
March.  These  areas  are  located  adjacent 
to  the  Eagle  Peak  and  MesiU  BUnca 
WSA  In  northwestern  Catron  County. 

Gloaad  Designatiaas 

Approximately  38  miles  of  trails  are 
closed.  These  include  Sierra  Ladron 
ACEC,  18  milea;  Tinajas  ACEC  2  miles; 
Horee  Mountain  ACEC  2  miles; 
Antelope  WSA.  4  miles;  Continental 
Divide  WSA.  0  miles:  Plays  Pueblos.  1 
mile;  and  Teypama  Site.  17  acres. 
Motorized  access  will  be  allowed  in 
closed  areas  by  administrative 
personnel  and  permittees  who  have 
specifically  requested  use  consistent 
with  other  privileges. 
APCTtT  Copies  of  the  Draft  RMP/EIS, 
the  Proposed  RMP/FEIS,  and  the  ROD 
are  available  from;  Area  Manager, 
Socorro  Resource  Area,  USDI— Bureau 
of  Land  Management.  198  Neel  Ave. 
NW.,  Socorro,  NM  87801. 
worn  FMrrMCM  mmmAJWH  cofrracr 
Harlen  Smith,  Area  Manager,  Socorro 
Resource  Area,  at  the  address  above; 
telephone  (505)  835-0412. 
MooiaG.  (ordaa. 
Aaaocjote  State  Director 

Dated:  Fabraary  24. 1060. 
(FR  Doc  80-4781  FUmI  3-1-8SC  %M  am) 
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FlUng  of  Plat  of  Dependent  Reeurvey 
and  SubdMalon  of  Section  19; 


Febmary  24,  1860. 

1.  The  plat  of  the  dependent  resurvcy 
of  a  portion  of  the  south  boundary  of 
Township  52  North,  Range  32  West,  a 
portion  of  the  south  (Fifth  Correction 
Line),  east  and  west  boundaries,  a 
portion  of  the  subdivisional  lines  and 
the  survey  of  the  subdivision  of  section 
19,  Township  51  North,  Range  32  West. 
Michigan  Meridian,  Michigan  will  be 
officially  filed  In  the  Eastern  States 
Office,  Alexandria.  Virginia  at  7:30  a.m.. 
on  April  ia  19ea 

2.  The  dependent  resurvey  was  made 
upon  the  request  submitted  by  the 


Minneapolis  Area  Office,  Bureau  of 
Indian  Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey  and 
Support  Seivices.  Eastern  States  Office, 
Bureau  of  Land  Management  350  South 
Pickett  Street  Alexandria.  Virginia 
22304,  prior  to  7:30  a.m.  April  10, 1989. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  production  fee  of  $4.00  per  copy. 
Corwyn  |.  Roifine, 

Acting  Deputy  State  Director  for  Cadaatral 

Survey  and  Support  Serrices. 

(FR  Doc  80-4794  FUed  3-1-89;  8:45  am) 


[NV-MO-00-4212-22] 

FMng  Of  Plats  Of  Survey;  Nevada 

February  17. 1989. 

AOCNCV:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 


r.  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
latest  filing  of  a  I^at  of  Survey  in 
Nevada. 

CFFScnvc  DATE:  Filing  was  effective  at 
lOaO  a.m.  on  February  1. 1989. 
TON  nmTHBI  MPORMATKM  CONTACT 
Lacel  Bland.  Chief.  Branch  of  Cadastral 
Survey,  Bureau  of  Land  Management 
(BLM).  Nevada  State  Office,  850 
Harvard  Way.  P.O.  Box  12000,  Reno. 
Nevada  a962a  702-784-^5484. 
•UPM-EMBTTAItV  MFORMATION:  The  Mat 

of  Survey  of  lands  described  below  was 
officially  filed  at  the  Nevada  State 
Office.  Reno,  Nevada  on  February  1. 
1989. 

MouBt  Diablo  Meridian.  Nevada 

T.  UN,  R.  21  E.— Dependent  Resurvey 

The  plat  was  accepted  on  July  5, 1984. 
The  dependent  resurvey  was  executed 
to  meet  certain  administrative  needs  of 
the  BLM.  The  above-listed  plat  is  now 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  The  plat  will 
be  placed  in  the  open  files  in  the  BLM 
Nevada  State  Office  and  will  be 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  plat  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fee. 
Edward  F.  Spang, 
State  Director.  Nevada. 
(FR  Doc  80-4812  Filed  3-1-80;  8:45  am) 


Minerala  Management  Service 

Deveiopment  Operations  Coordination 
Document;  Hall-Houston  Oil  Co. 

AOENCV:  Minerals  Management  Service, 
Interior, 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCO). 


;  Notice  is  hereby  given  that 
Hall-Houston  Oil  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5357,  Block  628,  West 
Cameron  Area,  offshore  Loiusiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Cameron.  Louisiana. 
DATE  The  subiect  DOCD  was  deemed 
submitted  on  February  21, 1988. 
Comments  must  be  received  within  15 
days  of  the  publication  date  of  this 
Notice  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  from  the  Minerals  Management 
Service. 


:  A  copy  of  the  subject 
DOCD  is  available  for  pubUc  review  at 
the  PubUc  Information  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Ehnwood 
Park  Boulevard  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  die  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Sti«et  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Sectioa  Attention 
OSC  Plans,  Post  Office  Box  44487.  Baton 
Rouge.  Louisiana  70805, 
FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Angle  D.  Gobert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Oj)eration8.  Plans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit 
Telephone  (504)  736-2876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
pubhc  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  197a  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  Is  to  inform  the 
public,  pursuant  to  S  930.61  of  Tide  15  of 


the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  re\iewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  {  25034  of  Tide  30  of 
the  CFR. 

Date:  February  23. 1980. 

|.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc  80-4814  FUed  a-1-80.  8-45  am) 

HLUNO  COOC  < 


Development  Operstlons  Coordkiatton 
Document;  McMoRan  01  *  Gas  Co. 

AOENCV:  Minerals  Management  Service, 
Interior, 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
McMoRan  Oil  &  Gas  Company  has 
submitied  a  EXXID  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  106a  Block  89,  West  Delta 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Venice,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  February  22, 19M. 
Comments  must  be  received  within  15 
days  of  the  publication  date  of  this 
Notice  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  from  the  Minerals  Management 
Service. 

AOORESSES:  A  copy  of  the  subject 
DOCD  is  available  for  pubUc  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  ajn. 
to  4:30  p.m..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  pubUc  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street  Baton  Rouge, 
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Lfmitimnm  fOfflc«  Hourt:  Sam.  to  4:30 
p  m  .  Monday  through  Friday)  Tb« 
public  may  mbmit  commenta  to  the 
Coastal  Managemanf  Section,  Attention 
OC8  Plana,  Post  Office  Box  44407  Bjifon 
Roufia.  Louialana  70806. 

P0#  mnTtnn  wyowM*TTOw  comttact: 
Mr  W  Williamson.  Mineral* 
Management  Service,  C^ulf  uf  Mexico 
OCS  Re^on.  Field  Oper«f1on«,  Plana, 
Platform  and  Pipeline  Section. 
F.KpJomtJon/DevelopmenI  Plana  L^nlt; 
Telephone  |504)  73W-2B74 

•um-iMorTAirv  mpommatiom:  The 

purpose  of  this  Notice  Is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Land  Act  .Amendments  of  ISTfl,.  that  the 
Minerals  Management  Service  ta 
conaiderlng  approval  of  the  DOCD  and 
that  It  IS  available  for  public  review 
Addltionalhy,  thla  Notica  la  to  taiform  th« 
public,  puniuant  to  |  83001  of  Tttia  1ft  at 
the  CYK.  that  the  Coastal  Management 
Section/Louisiana  Department  uf 
Naturmi  R«aourc««  ta  revlewinf  tb« 
DOCD  for  conalaiency  «Hth  the 
Louisiana  Coastal  Retourcea  Program. 

Revised  rules  governing  practic«a  and 
procedures  under  which  the  Mloerala 
Management  Service  makea  Information 
contained  in  DOCDa  available  to 
affected  Statea.  executivea  of  affected 
local  govenunents.  and  other  latareatad 
parties  became  efT«ctiv«  May  31. 10M 
(53  PR  lOfiOS). 

Thoae  practicas  and  procadunta  ara 
•at  out  in  reviaed  |  250^  of  Tttia  3Q  of 
the  CYR. 

UatK  Pabniary  2. 1M0. 
I   Ro(K«  Psarcy. 
fUgionai  Director  Gulf  of  WIrx  ko  OCS 

RatHML. 

\¥V.  Doc.  Myitis  Klled  »-1  -«»  8-4S  ami 


Ouff  Coiidiwmal  »mn  Op<rltowa 
v/mcMi  riuuacWMi  UWyrams; 


Minerals  Management  Service, 
Interior 

umotc  Publication  of  revised  Outer 
ContlnanUl  Shalf  Official  Protraction 
Diagrama 


Notice  ia  hereby  giv«n  that 
effective  with  thla  puhlicarion.  the 
following  OCS  Official  Protraction 
Diagrama.  last  reviaed  on  November  S, 
1966.  are  on  file  and  available  for 
infonnation  only.  In  the  Gulf  of  Mexico 
OCS  Regional  Office.  New  Orleana. 
[.ouiaiana   In  accordance  with  Title  43. 
Coda  of  Federal  Ragtiiationa.  theae 
Official  Protraction  Diagrama  art  the 
basic  raoord  for  the  deacrtptlon  oi 


mineral  and  oil  and  gas  leaae  sales  in 
tha  geographic  areaa  they  rapraaant 


nm>tmor\ 


MoM*.  NH       Fadvat/SlBti  Nov  &.  it 

l»-4  bowidarr  «id  S<s* 


Oa 


NH  >«-&. 


Copies  of  thaaa  OfTldai 
Protraction  Diagrams  may  be  purchased 
for  S2.00  each  from  Public  Infonnation 
l.'nit  (OPS-S-41,  Minerals  Management 
Service,  Cuff  of  Mexico  OCS  Regional 
Office.  1201  Elmwood  Park  Boulevard. 
New  Orieana.  Louisiana  7tn23-2394 
(504)  730-2519. 

Technical  commenti  or  queationa 
pertaining  to  these  mapa  should  be 
directed  to  Office  of  Leasing  and 
Fjtvfronment.  Supervlaor.  Salea  and 
Support  Unit  (904)  730-2781. 

DatMl  Fabruary  U.  1900. 
].  Rofara  Paarcy, 

Hagutnai  Diractof.  A4inmrah  Mamagtment 
Service.  CuJf  of  A4mxico  OCS  R»$iom. 

|FR  Doc.  ae-MOO  Filed  i-\-».  &4j  aa| 


In  accordance  with  Title  10  US.C  1.  a. 
9a.  400  l-6a(a),  462  |k)  431.  note  and  463 
note,  and  conaiatant  with  36  CFR  I.&.  the 
National  Park  Service  hereby  givea 
public  notice  that  due  lo  safety 
concama,  the  supertntendent  of  the 
Manhattan  Sitae  Unit  of  the  Natiooal 
Park  System  cloaed  Federal  Hall 
National  Memorul  to  general  public  uae 
on  March  1. 1980.  Tha  Memorial  will  be 
reopened  on  Apni  30  or  shortly  before 
that  date  if  the  Supermtendent 
determines  that  public  aafaty.  due  to 
extensive  construction  and 
rehabilitation,  ia  no  longer  at  riak. 

Federal  Hall  National  Memorial  la 
located  at  28  Wall  Street.  New  York 
City,  NY 
Stovaa  H.  Lewie. 
Deputy  Regional  Dinctor. 
|FK  Doc  80-4020  PUad  ^-^-ml.  Mb  »m\ 
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AOIMCV:  National  Park  Servloa.  Interior. 
ACnotc  Notice  of  adviaory  iiiMnlialiiai 
meeting. 


Notice  is  hereby  btcb  in 
accordance  with  the  Federal  Adviaory 
Comnuaaum  Act  that  a  meetini  of  the 
Chattahoochee  River  National 
Recreation  Area  Adviaory  Commiaaioa 
will  be  held  at  2SJ0  pjn.  at  the  following 
location  and  data. 

DATE  March  16. 1988. 

ADOWIM.  The  Chattahoochee  River 
National  Recreation  Area,  Headquarters 
Building,  at  the  laland  Ford  Unit  In 
North  Fulton  County. 

PCm  RJflTMDI  MFOmtATIOM  CONTACT: 
Warren  D.  Beach.  Superintendent. 
Chattahoochee  River  National 
Recreation  Area.  1978  Island  Ford 
Parkway.  Dunwoody,  Georgia  30350. 
Telephone  (404)  394-7ffl2. 

SU^V1.fl«MTAJrV  MFOMUTIOtC  The 
purpose  of  the  Chattahoochee  River 
National  Recreation  Area  Adviaory 
Commission  ia  to  consult  and  advise  the 
Secretary  of  the  Interior  regarding  the 
managament  and  operatioo  of  the  era*. 
protection  of  resources  within  the  area. 
and  the  priority  of  lands  to  be  ecqeired 
within  the  area.  The  members  of  the 
Adviaory  Commlaeion  are  as  folkrwr 

Mr  I.  Neal  Shepartl  Jr. 
Mr  Robert  A.  Meadows 
Mrs.  Paula  S  Hovater 
Mr.  Beniamin  H.  Weat 
Mr  Howard  D.  ZcUer 
Mr  Larry  E  Thompeoa 
Mrs.  LilUan  Webb 
Mr  Devid  O  Ektridge 
Mr  Robert  Kerr 
Mr  H.  Edwin  Schultx 
Ms.  Evelyn  H.  Hopkins 
Mr.  Michad  Bennett 
Mr  lames  O.  Wataoa  |r. 

The  meeting  will  be  a  forum  to  share 
information  on  the  Chattahoochee  River 
National  Recreation  Area  and  discuss 
current  issues. 

The  meeting  %vill  be  open  to  the 
pablic.  However,  fadhties  and  space  for 
acoonuDodating  members  of  the  public 
are  limited.  Any  member  of  the  pubHc 
may  file  with  the  Coramlasion  a  written 
statement  concerning  the  matters  to  be 
discuaaed.  Written  statements  may  also 
be  sebenitted  to  the  Supertntendent  at 
the  addreaa  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  pebtic  inspection 
spproxlraetely  4  weeks  after  the 
meeting. 

Date  February  17. 1909. 
CW.Osla, 

AcLng  BtgtoaaJ  Dinctor.  Stmthnmt  li^gian. 
[FR  Doa  m-4an  Filed  9-1-89:  9Ai  am] 


INTERNATIONAL  TRADE 


AQMicy  Form  Submitted  for  OMB 


r.  United  States  International 
Trade  Commission. 

ACTION:  In  accortianoe  with  the 
provisions  of  the  Paperwork  Redaction 
Act  of  1980  (44  U.S.C  Chapter  36),  the 
Commiasion  haa  submitted  a  request  for 
the  extension  of  approval  for 
questionnaires  to  the  Office  of 
Management  and  Budget  for  review. 

COLLECTION:  The  forms  are  for  use  by 
the  Commission  in  connection  with 
investigation  No.  332-200,  Competitive 
Conditions  fai  the  Steel  Industry  and 
Industry  Efforts  to  Adjust  and 
Modernize.  Instituted  under  the 
authority  of  aectf on  3S2(g)  of  the  Tariff 
Act  of  1030  (10  U.8.C  13^]). 

Summary  ofPropoaals: 

(1)  Nomber  of  forms  submitted:  twa 

(2)  Title  of  form:  Annual  Surveys 
Concerning  Competitiva  CondltkwM  in 
the  Steal  Industry  and  Industry  Efibrts 
to  Adlost  and  Modernize — 
Questionnaires  for  U.S.  Producers  and 
Importers. 

(3)  Type  of  request  extension. 

(4)  Frequflocy  of  oae:  anmaL  dmragh 
1960. 

(5)  Description  of  respondents:  firms 
which  produce  or  import  carbon  and 
alloy  steel  products. 

(6)  Estimated  annual  number  of 
respondents:  906. 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  6300. 

(8)  Information  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  wiU  be  so  treated  by  the 
Commission  and  not  disclosed  ia  a 
manner  that  would  reveal  the  Individual 
operations  of  a  firm. 

ADOITWNAL  INFONNATION  ON 
COS—ilT.  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Mark  Paulson  (USITC.  teL  no.  (202) 
252-1432).  Comments  about  the 
proposals  should  be  directed  to  the 
Office  of  Information  aiul  Regulatory 
Afiairs.  Office  of  Management  and 
Budget  (OMB).  Washington.  DC  20503. 
Attention:  I^andne  Picoult.  Desk  Officer 
for  the  U.S.  International  Trade 
Commisaion.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  comnents  will  prevent  you 
from  submitting  them  promptly  you 
should  advise  OMB  of  your  Intent  as 
soon  as  poaeible.  Ms.  Picoolt's  telaphoBe 
number  is  (202)  306-734a  Copies  of  any 
commenta  shonld  be  provided  to 
Charles  Brvin  (U3.  latsmatioiial  Trade 


Commiasion.  500  E  Street  SW.. 
Washington.  DC  20436). 

Hearing  impaired  individuals  are 
advised  that  infonnation  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  252-18ia 

By  order  of  the  CoramisaioiL 
Kannalfa  R.  Maaon. 

Secretary. 

Isaoed:  February  23,  I960. 
[FR  Doc.  8»-4779  PUed  3-1-80: 6:45  am] 
aaijio  coca  Ttia  ai  ■ 

[InvaMlgalkNi  Na  701-TA-20t 
(Prewnlnary)  1 

Frssh,  ChMod,  or  Frozan  Porli  From 


Detemiinalinn 

On  die  basia  of  the  record  *  developed 
in  the  subject  investigation,  the 
Commiasion  determines,*  pursuant  to 
section  703(a)  of  the  Tariff  Act  of  1030 
(19  U.S.C  167lb(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  in^rarts  from  Canada  of  fresh, 
chilled,  or  frozen  pork,  provided  for  in 
subheadings  0203.11.00,  0203.12.90, 
0203.19.4a  0203.21.0a  0203.22.90,  and 
0203.29.40  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  subsidized  by  the 
Government  of  Canada. 

Badigrauad 

On  (anuary  5, 1980,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  the 
National  Pork  Producers  Council 
(NPPC),  Des  Moines,  IA.  and  others, 
alleging  that  an  Industry  in  the  United 
States  is  materially  injured  by  reason  of 
subsidized  imports  of  fresh,  chilled,  or 
frozen  poik  from  Canada.  Accordingly, 
effective  January  5, 1969,  the 
Commission  instituted  preliminary 
countervailing  duty  investigation  Na 
701-TA-29e  (Prehminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
coimection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 


'  The  racord  ia  defined  In  |  207.2(1)  of  tlM> 
CommtwioB'i  Rules  of  Practice  and  Procedure  (IS 

*  Acting  ChalnDan  Bronadale  and  Coouaiaeioaer 
CUm  determine  tiiat  tliatc  Is  no  reasooabte 
indicatioD  that  an  indoitiy  In  Die  United  Suta*  it 
outeriaDjr  lB|nrad  or  tiiraataaed  wttli  material 
tniury.  or  that  the  eetehttskmaot  ol  an  Indaetiy  la 
die  United  SUtee  ie  — «*-*-"r  retatded  by  raaeoa 
o(  ioiports  from  Canada  of  frask,  diiUad.  or  fronn 
pork  liMt  an  aBagad  to  be  enbaidlaed  hj  tlie 
Govammeat  of  Caawla.  Coaniaakmr  Lodwick  dkl 
not  paitidpala  ta  Ikia  J 


of  the  Secretary,  U.S.  International 
Trade  Commissioa  Washingtoa  DC 
and  by  publishing  the  notice  in  the 
Federal  Register  of  January  11. 1960  (54 
FR  1014).  1^  conference  was  held  in 
Washington.  DC  on  January  26. 1960. 
and  all  persons  who  requested  the 
(^iportunity  were  permitted  to  appear  in 
person  or  by  counsel 

The  CommissicMi  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  oa  February  21, 
1960.  Tlie  views  of  the  Commission  are 
contained  ta  USITC  PubUcation  2156 
(February  1080).  entitied  "Fresh  Chilled 
or  Frozen  Pork  from  Canada: 
Determination  of  the  Commission  in 
Investigation  No.  701-TA-2g6 
(Preliminary)  Under  the  Tariff  Ad  of 
1930,  Together  With  the  Information 
Obtained  ta  the  tavestigation." 

Issued-  February  22,  ISSB. 

By  Order  of  tlte  Commisstoa. 

Kamieth  R.  Maaoo. 

Secretary. 

[PR  Doc.  8»-4778  Piled  S-l-BO:  a-45  am) 


[Invstloatton  Na  332-270] 

The  Eftecta  of  ttM  StMl  Voluntary 
Raslralnl  Aui  aaniwita  on  U.S.  Steal 
Consuming  Indualilu 

AQBICV:  United  States  hitemational 
Trade  Commissioa 
action:  Institution  of  investigation. 
announcement  of  public  hearing,  and 
request  for  written  submissions. 

DEFECTIVE  date:  February  27, 198a 
RW  FURTHEII INTOWIIATION  CONTACT. 

Gerald  Berg  (202)  252-1233,  Research 
Division.  Office  of  Economics.  U.S. 
International  Trade  Commission. 
Washington.  DC  20436. 

Background:  Following  receipt  of  a 
letter  on  February  13, 1980,  from  the 
Chairman  of  the  Subcommittee  on  Trade 
of  the  House  Committee  on  Ways  and 
Means,  the  Commission  instituted 
investigation  No.  332-270  imder  section 
332(g)  of  the  Tariff  Act  of  1930  (19  U.SC 
1332(g))  for  the  purpose  of  studying  and 
reporting  on  the  effects  of  the  steel 
voluntary  restramt  agreements  (VRAs) 
on  U.S.  steel  consuming  mdustnes. 

As  requested  by  the  Subcommittee, 
the  Commission  ta  its  repori  will  seeli  to 
provide  estimates  of  the  effects  of  tiiese 
VRAs  on  exports,  imports,  and  domestic 
sales  of  major  steel  consuming 
industries  for  each  of  the  years  1985 
through  198a  The  Commission  will  also 
provide  analysis  cA  the  likely  effects  of 
conttauing  these  restramts  in  the  future. 
The  Commisaion  will  provide  the 


BEST  COPY  AVAILABLE 


Fwkral 


/  VoL  64.  No.  40  /  Thortday.  March  Z  1«9  /  Notice* 


eaOiiMta*  uatng  th«  •«m«  approAch  and 
product  detail  at  In  tha  Conuniaalon't 
lana  itudy  (IJSJTC  Publication  178a 
Report  on  Invaatigation  No.  3U-21i. 
D«c«inb«r  1986 — coplea  ara  available 
from  the  Publlcatlona  OfBc*  (202)  222- 
1807)  The  Conuniaalon  wtU  alao  explore 
other  •conomic  afTecta  of  VRAa  focualng 
un  the  fnllowmg:  the  automotive 
Induatry,  the  conatruction  Induatry. 
heavy  agricultural  and  conatractlon 
equipment  manufacturer*,  appUanoe 
and  nouaehold  gooda  producera.  forjiln^ 
producerea  and  metal  ttampera. 

The  Subcommittee  requeated  that  the 
final  report  on  thla  Inveatlgation  be 
■ubmllted  on  or  before  May  a,  1908. 

Public  Heannff  and  Wntten 
SubmiBMiona.  Inlereated  peraona  are 
Invtied  to  preaent.  either  at  a  public 
hearlnn  or  in  written  itatementa. 
Information  concerning  mattera  tu  be 
addreaaed  In  thii  study  and  to  comment 
on  the  analytical  approach  uaed  In  the 
C^mmiaaion  ■  196&  study  In  addition. 
Intereated  peraona  are  requeated  to 
provide,  at  appropriate,  reaponae  to  the 
following  queatlona  regarding  conditlona 
In  tteel  conaumlng  Induab-le*  and  the 
efTecta  of  VRAa 
Induatry  conditlona 

Pleaae  deacribe  the  primary  market 
factora  that  have  affected  your  Induatry 
during  lHe4-.80  (I  e..  how  have  supply 
and  demand  conditlona  for  your 
producta  changed  and  what  have  been 
the  pnnapal  factora  underlying  the 
changea). 

What  was  your  company's  petum  on 
salea  in  eacii  year  during  1904-88? 
Ste«l  pncea 

Mow  hat  the  pnce  of  steel  purchased 
by  your  firm  changed  In  each  year 
during  IMM-asr 

Mow  much  of  the  changea.  if  any.  do 
you  attribute  to  the  steel  VRAa?  (Ptease 
rxplain  ) 

What  other  factora  (such  as  changea 
in  exc:hange  ratea.  raw  matenala  coata. 
and/or  world  demand)  may  have 
contributed  to  steel  pnce  changes? 
Steel  supply 

Please  deacribe  any  difficulties  you 
have  experienced  tn  obtaining  steel 
products  during  1964~0S7  Such  problems 
might  include  inability  to  purchase  a 
certain  product  relatively  long  lead 
timea.  or  quality  problems. 

Please  explain  the  extent  to  which 
you  attribute  theae  difficulties  to  the 
steel  VRAa 

What  other  factora  may  have 
contributed  to  theae  difficultiea? 
Effecta  of  the  VRAa  on  competitive 
conditlona: 

How  have  steel  price  changea  affected 
your  unit  prodoctlaa  coats  !■  each  of  the 
year*  during  10e4-<07 


Pleaae  explain  how  steal  aoppty 
problema  alTectad  your  opcratlona.  if  at 
all.  during  lOM-flB  (l.a^  discuaa  the 
extent  to  which  they  may  have  reaulted 
In  loet  saiea.  production  bottleiMcka.  or 
changea  tn  production  achedulaa). 

Mow  do  you  balieve  the  VRAa  have 
affected  your  ability  to  compete  with 
ImportsT 

Mow  do  you  believe  tha  VRAa  have 
affected  your  ability  to  exportT 

What  other  effects.  If  any.  have  the 
VRAa  had  on  your  company  (e.g^  have 
they  affected  Inveatment  decialona,  the 
level  of  steel  inventories  held,  or  other 
areas  of  your  operations)? 
Other 

What  poaitive  effects.  If  any.  do  you 
bebeve  the  VRAs  have  had  on  your 
operations  (such  as  improved  quality  or 
lower  prices  of  domestic  steel  products)? 

Implications: 

Please  describe  the  effects  that  you 
expect  if  any.  of  continuation  of  the 
VRAs  on  your  operations  and  your 
ability  to  compete  tn  the  U.S.  and 
foreign  markets. 

In  addition  to  yoor  oral  or  written 
comments,  please  supply  a  copy  of  your 
moat  recent  annual  report  and  lOK 
report  with  your  reaponae  (if 
unavailable,  comparable  reports  that 
supply  financial  Information  for  the 
year*  1064-88  would  be  appreciated). 

The  public  hearing  on  this 
investigation  will  be  held  In  the 
Commiaaion  Hearing  Room.  500  E  Street 
SW  .  Waahington.  DC  20436,  beginning 
at  »:30  a.m.  on  March  la  1969.  All 
persons  shall  have  the  nght  to  appear  by 
counsel  or  in  person,  to  present 
tnformaUon  and  to  be  heard.  Requests  to 
appear  at  tiie  public  hearing  should  be 
filed  with  the  Secretary,  United  Statea 
International  Trade  Commiaaion.  500  E 
Street  SW.,  Washington.  DC  20436,  no 
later  than  nooa  March  \  1960. 

Written  statements  and  post-hearing 
briefs  should  be  submitted  to  the 
Secretary  of  the  Commission  at  the 
same  address.  Commercial  or  financial 
Information  that  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Buaineaa  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  |  201.6  of  the 
Commission's  Rulea  of  Proctice  and 
Procedun  (19  CFR  201.8).  All  written 
submissions,  except  for  confidential 
buaineaa  Information,  will  be  made 
available  for  Inspection  by  Interested 
persons  tn  the  oiPRca  of  tkui  Secretary  to 
the  Conunisaiaa  To  be  asaursd  of 
consideration  by  tiw  Commieaion. 


written  submissions  should  be  received 
DO  later  than  March  17,  IQea 

Hearing-impaired  persons  are  advised 
that  information  on  tnls  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
252-1810. 

By  order  tlM  Commtsaioo. 

laauad  Fabniary  28. 198B. 
rsMslh  t.  ilaaoe. 
Sacrrtory 
[PR  Doc  a»-«B78  POed  9-1-88;  8:46  am] 


KPARTMCMT  OF  JU8T1CC 


DO)  dearanca  OfBcer.  SPS/P4D/5031 
CAB,  Department  of  Juatica, 
Washington.  DC  2QS90, 


Pifafl  Rn>8t6r  /  VoL  54.  No.  40  /  Thuraday.  March  2.  1969  /  Noticea 


February  37.  1988. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
proposals  for  the  collection  of 
information  for  review  ooder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  US-C  Chapter  35)  and  the 
Paperwork  Reduction  Reauthorization 
Act  since  the  last  list  was  publiabed. 
Entries  are  grouped  into  •ubraission 
categories.  Each  entry  contalna  the 
following  information:  (1)  The  title  of  the 
form  or  collection:  (2)  tlie  agency  form 
number.  If  any,  and  the  applicable 
component  of  the  Department 
sponsoring  the  collection:  (3)  how  often 
the  form  must  be  filled  out  or  the 
Information  is  collected:  (4)  who  will  be 
asked  or  required  to  respond,  as  well  as 
a  brief  abatract  (5)  an  eatimate  of  the 
total  number  of  respondents  and  the 
amount  of  time  estimated  for  an  average 
respondent  to  respond:  (6)  an  eatimate 
of  the  total  pubUc  burden  (in  hours) 
associated  with  the  collection:  and  (7) 
an  Indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-611  applies. 
Comments  and/or  suggestions  regarding 
the  item(8)  contained  tn  this  notice, 
especially  those  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Edward  H.  Clarke, 
on  (202)  39&-7340  AND  to  the 
Department  of  Justice's  Gearance 
Officer,  Mr.  Larry  E.  Mlesse,  on  (202) 
033^312.  If  you  anticipate  commenting 
on  a  form /collection,  but  find  that  time 
to  prepare  such  comments  will  prevent 
you  from  prompt  submission,  you  should 
so  notify  the  OMB  reviewer  AM)  the 
IX))  Clearance  Officer  of  your  intent  as 
soon  as  possible.  Written  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  the  collection  may  be 
submitted  to  Office  of  Information  and 
RegulatcMT  Affair*.  Office  of 
Management  and  Budget  Waahington. 
DC  aoeOS,  and  to  Mr.  Larry  E.  Mieese, 


1 0(8  PfWMMMijr  Apfsoved 

CoUectkM  for  Wfaidi  Approval  kaa 
Expirad 

(1)  Sample  Survey  of  Jails. 

(2)  qs,  CT5A.  Bureau  of  Justice 
Statisitics,  Office  of  Justice  Programs. 

(3)  Axmually. 

(4)  State  or  local  governments.  This 
sample  survey  of  local  jails  Is  needed 
to  provide  current  information  on 
Inmate  population.  The  survey 
updates  data  from  the  1968  Census  of 
Jails.  Data  is  used  for  program 
planning  and  policy  making  for 
corrections, 

(5)  1.000  respondents  at  .2  hours  per 
response. 

(6)  200  estimated  annual  burden  hours. 

(7)  Not  applicable  under  3504(h) 

Extensiao  af  Ifae  ExpiralioD  Date  of  a 
Currantly  Approved  Coliection  Witfaoat 
any  Cbanfs  in  the  Subetanoe  or  In  the 
Method  ol  CoUectioD 

(1)  Monthly  Return  of  Arson  Offenses 
Known  to  Law  Enforcement 

(2)  Da-73.  The  Federal  Burean  of 
Investigation. 

(3)  Monthly. 

(4)  State  or  local  governments.  Used  to 
collect  the  number  of  arsons  and  the 
dollar  loaa  from  arson  throughout  the 
United  States. 

(5)  1.716  respondents,  12  responses  each 
annually,  at  ,5  hours  per  response. 

(6)  10J9e  estimated  annual  public 
burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Supplementary  Homicide  Report. 

(2)  DO-56.  The  Federal  Bureau  of 
Investigation. 

(3)  On  occasion  of  a  murder. 

(4)  State  or  local  governments.  Needed 
to  collect  the  age,  sex,  race,  ethnic 
origin  and  relationship  of  mtuder 
victims:  the  weapons  and  motive. 
Summary  statistics  are  published  in 
the  annual  "Crime  in  the  United 
States." 

(5)  929  respondents  at  .12  hours  each. 

(6)  110  estimated  annual  public  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Number  of  Full  Time  Law 
Enforcement  Employees  as  of  October 
31. 

(2)  DO  52,  52a.  52b.  The  Federal  Bureau 
of  Investigation. 

(3)  Annually. 

(4)  State  or  local  governments. 
Information  is  needed  to  determine 
the  number  of  civilian  and  sworn  male 
and  female  law  enforcement 
employees  In  the  United  Statea. 


(5)  11.702  respondentt  at  2  hours  each. 

(6)  2340  estimated  aimual  pi^ilic  burden 
hours. 

(7)  Not  ai^Ucable  under  3S04(h). 

NewCoDectlon 

(1)  Petition  for  Temporary  Resident 
Status  As  a  Replentisfament 
Agricultural  Worker  (RAW). 

(2)  l-aos,  Immigration  and 
Naturalization  Serice. 

(3)  Annually. 

(4)  Individiials  or  households.  Petition  to 
be  filed  by  alien  for  determination  by 
INS  If  alien  is  eligible  for  RAW  status. 

(5)  300,000  respondents  at  .5  hours  each 

(6)  ISaoOO  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h), 

(1)  Request  for  consideration  as  a 
Replenishment  Agricultural  Worker. 

(2)  1-807,  Immigration  and 
Naturalization  Service. 

(3)  Annually. 

(4)  Individuals  or  households. 
Registration  card  to  be  filed  by  am 
alien  if  he/she  desires  to  be 
considered  for  RAW  (Replenishment 
Agricultural  Woricer)  status. 

(5)  2,447,000  respondents  at  .5  hours 
each 

(6)  1.223,500  estimated  annual  burden 
hours. 

(7)  Not  apphcable  under  3504(h). 

Lany  E.  Ml 

Department  CJaaraace  Officer.  Department  of 
Justice. 

[PR  Doc  8»-4883  Filed  3-1-89:  8:46  am] 
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[AAG/A  Order  No.  91-89] 

Privacy  Act  v*  1974;  New  System  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a), 
notice  is  hereby  given  that  the 
Department  of  Justice  proposes  to 
establish  a  new  system  of  records  to  be 
maintained  by  the  Immigration  and 
Naturalization  Service  (INS). 

The  Password  Issuance  and  Control 
System  (PICS).  JUSTlCE/INS-011.  is  a 
new  system  of  records  for  which  no 
public  notice  consistent  with  the 
provisions  of  5  U.S.C.  552a(e)(4)  has 
been  published.  The  purpose  of  the 
system  is  to  expedite  determinations  of 
eligibility  to  access  INS  automated 
systems  and  to  improve  control  by  ADP 
Security  Officers  of  ADP  password  and 
user  ID  distribution. 

5  U.S.C.  552a(e)  (4)  and  (11)  provide 
that  the  public  be  given  a  30-day  period 
in  which  to  comment  on  the  new  routine 
uses:  the  Office  of  Management  and 
Budget  (OMB).  which  has  oversight 


re^Kmsibihty  under  the  Ad  requires  a 
eo-day  period  in  which  to  conclude  its 
review  of  the  system.  Therefore,  please 
submit  any  comments  by  April  3, 1989. 
The  pubUc  OMB,  and  the  Congress  are 
invited  to  submit  comments  to  Patricia 
E.  Neely,  Staff  Assistant  Facilities  and 
Administrative  Services  Staff.  Justice 
Management  Division,  Department  of 
Justice,  Room  52&  633  Indiana  Avenue 
NW.,  Washington,  DC  20531. 

In  accordance  with  5  U.S.C.  552a(o). 
the  Department  has  provided  a  report  on 
this  system  to  OMB  and  the  Congress. 

The  system  description  is  printed 
below. 

Date:  February  14. 1989. 

Harry  R  Fbckinger. 

Assistant  Attorney  General  for 
Administration. 

JUSTICE/INS-011 

System  Name: 

Password  Issuance  and  Control 
System  (PICS). 

System  Location: 

Central  Regional  and  District  offices 
of  the  Immigration  and  Naturalization 
Service  (INS)  as  detailed  in  JUSTICE/ 
INS-0S9. 

Categories  of  Individuals  Covered  by  tlie 
Syston: 

Those  INS  employees,  INS  contractor 
employees,  and  other  Federal.  State  or 
local  government  employees  for  whom 
authorization  to  access  and  use  INS 
automated  data  processing  [ADP] 
systems  has  been  requested. 

Categories  of  Records  in  the  System: 

This  system  of  records  consists  of 
paper  records  (INS  Form  G-672.  Request 
for  ADP  Password]  and  an  automated 
data  base.  INS  Form  G-872  contains 
personal  identification  data  such  as 
name,  social  security  number,  office 
location  code,  organization  code.  ADP 
security  clearance  information,  office 
telephone  number,  company  name  of 
contractor  employees,  and  a  statement 
by  the  supervisor  certifying  the  official 
need  for  access.  Upon  approval  of  the 
request  the  user  ED  code  and  password 
issued  >*'ill  be  included  on  the  Form  The 
automated  data  base  may  include 
information  extracted  from  INS  Form  G- 
872  and  from  the  Secrutiy  Clearance 
Inforamtion  System  (SCIS),  JUSTICE/ 
JMD-008.  The  SCIS  data  is  necessary  to 
determine  the  suitability  and 
trushworthiness  to  access  the 
information. 


J^Jl/  »'   • 
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Autfaodty  for  Maintenanos  of  di* 
Syatam: 

S«ctlon  103  of  the  Immigration  and 
Nationality  Act  (8  U  S.C.  1103)  aa 
amended  by  Section  27 4A  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (8  use.  1324)  and  Department  of 
juatice  Oder  2(V40.2A  which  dele)i[atei 
ADP  aecurity  authority  to  INS  for 
mamtutnin^  and  operating  ita  syatema. 

PurpoM(a): 

The  purpoae  of  the  system  is  to 
expedite  determmations  of  ehgibility  to 
access  [NS  automated  systema  and  to 
improve  contn)l  by  ADP  Security 
Officers  of  ADP  password  and  user  ID 
distribution 

Routina  Ub««  of  Racorda  Maintained  In 
the  Systara  IncJudlng  Catagoriaa  of 
tlaen  and  Purpoaa  of  Such  I'saa: 

Relevant  information  contained  in  this 
system  of  recorda  may  be  disclosed  as 
follows 

A.  Where  there  is  an  indication  of 
violation  or  potential  violation  of  law 
(whether  civil,  criminal  or  regulatory  in 
nature),  to  the  appropnate  agency 
(whether  Federal.  State,  local  or  foreign) 
charged  with  the  responsibility  of 
inveatigating  or  pros«cuting  such 
violations,  or  charged  with  enforcing  or 
Implementing  the  statute,  rule, 
regulation  or  order  Issued  pursuant 
thereto, 

B.  To  the  Genera!  Services 
Administration  and  the  National 
Archives  and  Records  Administration  In 
records  managmenet  inapections 
conducted  under  the  authority  of  44 
use.  2904  and  2S0e. 

PoUcM  and  Practicaa  for  Storing. 
Ratilaving.  Ace— atng.  Retaining,  and 
Diapoafaif  of  Racorda  in  tha  System: 

Storagat 

Those  records  which  can  be  acceaaed 
electronically  are  stored  In  a  database 
on  magnetic  disc.  Forms  G-872,  Request 
for  ADP  Password,  are  maintained  In 
file  folders  at  Central,  Regional  and 
District  ADP  Secunty  Offices. 

Ratiiavability: 

These  records  are  retrieved  by  social 
secunty  number. 

Safaguarda: 

INS  offices  are  located  in  buildings 
under  security  guard,  and  access  to 
premises  is  by  official  identification. 
Paper  recorda  are  stored  in  locked  files 
during  non  duty  hours  Access  to 
automated  data  is  obtained  through 
terminals  which  require  the  use  of 
restricted  passwords  and  user  IDs.  Only 
designated  Seomty  Officers  have 


acceas  to  PICS  for  creating  and  updating 
racorda  of  uaera  within  their  jurisdiction. 

Ratantiasi  and  DiapoML 

Inactive  automated  records  are 
retained  10  years  after  date  of  last 
action  and  then  deleted  from  the  system. 
INS  Forms  G-872,  Request  for  ADP 
Password,  are  retained  3  years  after 
final  action  and  then  destroyed  by 
shredding. 

Systam  N4anag«r  and  Addraaa: 

The  Servicewide  system  manager  is 
the  Director,  Technical  Services  Branch. 
Data  Systems  Division.  Immigration  and 
Naturaiixation  Service,  425  I  Street  NW., 
Washington.  DC  20536. 

Notification  Procadura: 

Address  mquires  to  the  system 
manager  identified  above 

Record  Accaaa  Prooadurea: 

Make  all  requests  for  access  In  writing 
to  the  Freedom  of  Information  Act/ 
Privacy  Act  (FOIA/PA)  Officer  at  the 
address  identified  above.  Clearly  mark 
the  envelope  and  letter  "Privacy  Act 
Request."  Provide  the  full  name,  social 
security  number,  user  ID.  and  notarized 
signature  of  the  individual  who  is  the 
subject  of  the  record,  and  a  return 
address. 

Cootaatins  Racorda  Prooadurea: 

Direct  ail  raquesta  to  oontest  or 
amend  Information  to  the  FOLA/PA 
Officer  at  the  address  Identified  above. 
State  clearly  and  concisely  the 
Information  being  contested,  the  reason 
for  contesting  it  and  the  propoaad 
amendment  thereof.  Clearly  mark  the 
envelope  "Privacy  Act  Request"  The 
record  must  be  identified  in  the  same 
manner  aa  described  for  making  a 
request  for  accesa. 

Record  Source  Catagoriaa: 

INS  Form  872.  Request  for  ADP 
Password,  completed  by  the  supervisor 
or  program  manager,  and  security 
clearance  information  extracted  from 
SCIS,  JUSTICE/ IMD-OOe. 

Systema  Exempted  from  Certain 
Proviaiona  of  the  Act 

None. 

|FR  Doc  aO-Ae03  Piled  S-l-BB:  S:4S  am] 

■LUMQ  OOOI  «4«*-«S 


Antitrust  DtvMon 

Propo— d  Tfmtn«tk>n  of  Final 
JudQanwnt;  FftM  Schaefer  BrawInQ 
Co.  end  Anhauaar  Buach.  Inc. 

Notice  is  hereby  given  that  Anheuaer- 
Busch.  Inc.  ("ABI").  has  filed  a  motion  in 


the  United  State*  District  Court  for  tb« 
Eastern  District  of  New  York  to 
terminate  the  "Final  )udgment"  entered 
against  it  in  United  State$  v.  F.  »M. 
Schaefer  Brewing  Company  and 
Anheuser-Busch,  Inc..  Civil  No.  82  C 
1421.  The  Department  of  justice 
("Department"),  in  a  stipulation  also 
filed  with  the  court  has  consented  to  the 
termination  of  the  judgment  but  has 
reserved  the  right  to  withdraw  Its 
consent  pending  receipt  of  public 
comments. 

The  complaint  in  this  case,  filed 
[)«c8mber  2a  1962.  alleged  that  a  1961 
agreement  between  ABI  and  F.  h  M. 
Schaefer  Brewing  Company  ("Schaefer") 
pursuant  to  which  Schaefer  would  be 
the  sole  distributor  of  ABI  products  in 
the  New  York  City  area  unlawfully 
restrained  trade.  At  that  time,  Schaefer 
was  the  largest  seller  of  beer  in  the  New 
York  City  area  and  ABI  was  the  largest 
seller  of  beer  in  the  United  States. 

The  Pinal  Judgment  entered  against 
ABI  upon  consent  on  January  30, 1968 
enjoms  ABI  from  entering  into  any 
agreement  whereby:  (1)  It  would 
distribute  the  beer  of  another  brewer.  (2) 
It  would  distribute  Its  beer  through 
another  brewer,  (3)  it  would  agree  with 
another  brewer  to  appoint  a  third  person 
to  distribute  both  their  beers;  (4)  it 
would  distribute  its  beer  throo^  a 
distributor  In  which  another  brewer  has 
a  stock  interest  or  a  common  offlcer, 
director  or  managing  agent  or  (5) 
another  brewer  would  distribute  beer 
through  a  distributor  in  which  ABI  has  a 
stock  interest  or  a  common  officer, 
director,  or  managing  agent. 

The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Department  beheves 
that  termination  of  the  judgment  would 
serve  the  public  interest  Copies  of  the 
complaint  and  Final  judgment  ABI's 
motion  papers,  the  stipulation 
containing  the  Government's  consent 
the  Department's  memorandum  and  all 
further  papers  filed  with  the  couri  in 
connection  with  this  motion  will  be 
available  for  inspection  at  Room  3233, 
Antitrust  Division,  Department  of 
Justice.  Tenth  Sti«et  and  Pennsylvania 
Avenue.  ^AV..  Washington.  DC  20530 
(telephone:  202-633-2461).  and  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of 
New  York.  225  Cadman  Plaza  East 
Brooklyn.  New  York  11201.  Copies  of 
any  of  these  materials  may  be  obtained 
from  the  Antitiiist  Division  upon  request 
and  payment  of  the  copying  fee  set  by 
Department  of  Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  the 


Department  Such  comments  must  be 
received  within  the  sixty  (80)  day  period 
established  by  court  order,  and  will  be 
filed  with  the  court.  Comments  should 
be  addressed  to  Anthony  V,  Naimi. 
Chief,  Litigation  I  Section,  Antitrust 
Division,  Department  of  Justice.  555  4th 
Street  NW.,  Room  10-102,  Washington. 
DC  20001  (telephone  202-724-6694). 
loaeph  H.  Widmor. 

Director  of  Operations,  Antitrust  Division. 
[PR  Doc  88-4801  Filed  3-1-89;  8:45  am) 
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Propoaad  Modification  of  Final 
Judgtnant;  Tkna  FInanca  Ad|ustar« 

Notice  is  hereby  given  that  Time 
Finance  Adjusters  ('TFA")  has  filed 
with  the  United  States  District  Court  for 
the  Middle  District  of  Florida  a  motion 
to  modify  the  final  judgment  in  United 
States  v.  Time  Finance  Adjusters,  Civil 
No.  81-003-Orl-CIV-Y  (the  "1981 
Judgment");  and  the  Department  of 
justice  ("D>epartment"),  in  a  stipulation 
also  filed  with  the  court  has  consented 
to  modification  of  the  judgment  but  has 
reserved  the  right  to  withdraw  its 
consent  pending  receipt  of  public 
comments. 

The  complaint  in  this  case  (filed  on 
January  6. 1981)  alleged  that  TFA  had 
combined  and  conspired  to  agree  on. 
prepare,  publish  in  its  directory, 
disseminate  and  encourage  members  to 
adhere  to  fee  schedules  for  repossession 
services:  to  restrict  membership  to  one 
or  few  members  in  each  designated 
geographic  territory;  to  restrict  the  area 
for  which  each  of  defendant's  members 
could  advertise  its  repossession 
services;  and  to  establish  arbitrary  and 
unreasonable  membership  rules  and 
restrictions. 

The  1981  Judgment  (1)  Prohibits  price 
fixing  and  other  conduct  relating  to 
pricing,  such  as  publishing  or 
recommending  prices  and 
communicating  with  other  repossessor 
organizations  about  prices;  (2)  prohibits 
TFA  from  imposing  advertising  and 
operating  restrictions  upon  its  members; 

(3)  prohibits  territorial  exclusivity;  and 

(4)  requires  TFA  to  admit  into 
membership  and  repossessor  who  meets 
certain  minimimi  criteria. 

The  proposed  modification  to  the  1981 
Judgment  would  allow  TFA  to  exclude 
or  terminate  from  membership  any 
person  that  uses  as  a  business  name  in 
any  aspect  of  its  repossession  business 
a  name  that  identifies  any  trade 
association,  membership  organization, 
franchise  or  other  association  of 
businesses  engaged  in  the  repossession 
business  such  as.  but  not  limited  to, 
TFA.  National  Finance  Adjusters,  Allied 
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Finance  Adjusters,  American  Recovery 
Association.  American  Lenders  Service 
Company,  or  any  variation  thereof.  The 
modified  decree  would  expire  on 
November  17. 1991.  ten  years  after  the 
entry  of  the  original  decree. 

The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Department  believes 
that  modification  of  the  judgment  would 
serve  the  public  interest  Copies  of  the 
complaint  and  final  judgment  TFAs 
motion  papers,  the  stipulation 
containing  the  Government's  consent 
the  Department's  memorandum  and  all 
further  papers  filed  with  the  court  in 
connection  with  this  motion  will  be 
available  for  inspection  at  Room  3233. 
Antitrust  Division.  Uiuted  States 
Department  of  Justice.  10th  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20530  (telephone:  202/ 
633-2481).  and  at  the  office  of  the  Cleric 
of  the  United  States  District  Court  for 
the  Middle  Distiict  of  Florida,  Oriando, 
Florida.  Copies  of  any  of  these  materials 
may  be  obtained  from  the  Antitrust 
Division  upon  request  and  payment  of 
the  copjring  fee  set  by  Department  of 
Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
modification  of  the  decree  to  the 
Department.  Such  comments  must  be 
received  within  the  sixty-day  period 
established  by  court  order  and  will  be 
filed  with  the  court  Comments  should 
be  addressed  to  Robert  E.  Bloch,  Chief. 
Professions  and  Intellectual  Property 
Section,  Antitrust  Division.  United 
States  Department  of  Justice, 
Washington.  DC  20530.  (telephone:  202/ 
724-7425) 
loaaph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[PR  Doc.  a»-4802  Filed  3-l-«9:  8:46  am] 
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Wastinghouaa  Electric  Corp.,  at  al; 
Competitive  Impact  Statements  and 
Propoaad  Conaent  Judgments 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act 
15  U.S.C.  16  (b)  through  (h).  that  a 
proposed  Final  Judgment  Stipulation, 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Southern  District 
of  New  York  in  United  States  v. 
Westinghouse  Electric  Corporation, 
ABB  Asea  Brown  Boveri  Ltd.,  and  Asea 
Brown  Boveri  Inc.,  Civil  Action  No.  89- 
CIV-1032. 

The  Complaint  in  this  case  alleges 
that  the  effect  of  the  proposed  joint 
ventures  between  Westinghouse  and 
ABB  may  be  substantially  to  lessen 


competition  in  the  United  States 
markets  for  power  transformers, 
converter  transformers,  steam  turbine 
generator  equipment  and  steam  turbine 
generator  service,  in  violation  of  section 
7  of  the  Cla>ion  Act  15  U.S.C.  18. 

The  proposed  Final  Judgment  (a) 
Orders  and  directs  ABB  tc  divest  any 
and  all  interest  that  it  has  or  shall 
acquire  in  all  power  transformer 
business  and  assets  of  ABB  Electric.  Inc 
in  Waukesha,  Wisconsin,  (b)  orders  and 
directs  Westinghouse  to  sell  its 
converter  transformer  and  smoothing 
reactor  technology,  or  grant  the  right  to 
use  or  license  that  technology;  (c) 
enjoins  and  restrains  Westinghouse  and 
ABB  for  a  period  of  ten  (10)  years  from 
the  entry  of  the  proposed  Final  Judgment 
from  any  merger,  consolidation, 
acquisition  of  stock  or  assets  or  other 
combination,  or  any  joint  venture, 
partnership  or  other  agreement  the 
purpose  or  effect  of  which  would  be  to 
integrate  or  otherwise  combine  any  of 
the  respective  businesses  of 
manufacture  or  sale  of  steam  turbine 
generator  equipment  or  steam  turbine 
generator  service  of  Westinghouse  and 
ABB;  and  (4)  orders  and  directs 
Westinghouse  to  abrogate  restraints  on 
the  manufacture  and  sale  of  power 
transformers  by  General  Electric 
Company  which  arose  out  of  General 
Electric  Company's  sale  of  power 
transformer  assets  to  Westinghouse  in 
1986. 

The  proposed  Final  Judgment  requires 
Westinghouse  and  ABB  to  divest  and 
dispose  of,  respectively,  the  above- 
described  power  transformer  assets  and 
converter  transformer  technology  within 
one  hundred  eighty  (180)  days  of  entry 
of  the  proposed  Final  Judgment.  If  the 
divestiture  and  disposition  are  not 
accomplished  within  the  180-day  period, 
the  Court  shall,  upon  application  of  the 
United  States,  appoint  a  trustee  to  effect 
the  remaining  divestiture  or  disposition. 
Under  the  proposed  Final  Judgment 
Westinghouse  and  ABB  or  the  trustee, 
whichever  is  then  responsible  for 
effecting  the  divestiture  or  disposition 
required,  shall  notify  the  Department  of 
any  proposed  divestiture  or  disposition 
required  by  the  Final  Judgment.  TTie 
divestiture  and  disposition  are  to  be 
made  to  persons  acceptable  to  the 
United  States  in  its  sole  determination. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Ralph  T.  Giordano,  Chief 
New  Yoric  Field  Office,  Antitinist 
Division.  United  States  Department  of 
Justice.  26  Federal  Plaza,  Room  3830, 
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New  Yorii.  N«w  York  \027%-00M,  (212) 

254-039a 

loM^  H.  WlihBW, 

Dirmctor  of  Opmrotion*.  AnlitnMt  Division 
Civil  No-  a»-C3V-1032 
PI  lad:  Pebniary  14.  lOBB 
ludfT  Rob«ii  W  9wMt. 

Stipuktlaa 

It  !■  itlpulated  by  and  between  the 
undenlgned  partie*.  by  their  respective 
attorney*,  aa  followt: 

(1)  The  Court  has  |unadlction  over  the 
subject  matter  of  thia  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  la  proper  In  the  Southern 
District  of  New  York. 

(2)  Tbe  partiaa  cona«nt  that  a  Final 
lud^nent  in  the  form  hereto  attached 
may  be  filed  and  antarwl  by  the  Court 
upon  the  motion  of  any  party  or  upoo 
tiie  Court's  own  motion,  at  any  time 
afler  compliance  with  the  requirementa 
of  the  Antitrust  Procadurea  and 
Penaltiea  Act  (U  U.S.C  18).  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  haa 
not  withdrawn  its  consent,  which  it  may 
do  at  any  time  before  the  entry  of  the 
propoeed  Final  (udgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

(3)  In  the  event  plaintiff  withdraws  its 
consent  or  If  the  propoaed  Final 
Judgment  ia  not  entered  pursuant  to  thia 
Stipulation,  this  Stipulation  shall  be  of 
oo  affect  whatever,  and  the  making  of 
thu  Stipulation  shall  be  without 
prejudice  to  any  party  m  this  or  any 
other  proceeding. 

Dated. 

For  PUlnlltr  United  SUIae  ef  America: 
ChaHes  P  Rule. 
AsMialani  Attorney  Germral 
l^lichaal  Bowdia 
John  W  Clark. 
Rdlph  r  GtorUano. 
Atu>rrn'Ys.  i! S  Ckipartinenl  of /iMture, 
Aniilrutl  Division 
Chdrlcr*  V  Reilly 
Charles  R.  Schwidda. 
Maryanne  ¥  Camiuvai 
Pamela  L  lannaco. 

AtUimt-Yi.  f'S  Drpartmenl af futtirtr. 
AnlitruMt  Divnion.  JW  Federal  Plata.  Sew 
York.  NY  10279, 1212)  2»4-<30K. 

Viir  D»rfi»n<iant  W««tlnKh<>ua«  F3ectric 
(Purpura tloa  jonaa.  Day   Kaavla  a  PoKua. 
Ibyl  ■  Memtier  of  (he  Finn.  Metropolitan 
Stjuare,  I4."iO  G  Straet.  NW  .  W  aaJiumton,  1X1 

P»r  Defandanta  AiiB  A5Fw\  Brown  Eiuvert 
LTD  and  AStA  Brown  Bovarl  Inc..  Winlluop 
Slimaon.  Putnam,  k  Rutwrla.  (by)  a  Member 
cif  tiie  Klrm.  SO  Wall  Straat.  New  York,  NY 
10006 

Stipulation  Approved  for  Piling 

Done  llila day  of  February  1900 


UnjtedStatBt  Diatnct  fudge. 


Final  |i 

Wbereaa.  plaintiff.  United  States  of 
America,  haa  fU«d  ito  Complaint  herein 
on  February  14.  180S.  and  me  plaintiff 
and  defendant*,  by  their  reepective 
attorneys,  hare  conaented  to  the  entry 
of  this  Final  (udgment  without  trial  or 
adjudication  of  any  iMue  of  fact  or  law 
and  without  this  Final  fudgment 
constituting  any  evidence  agaliut  or  an 
admission  by  any  party  with  respect  to 
any  such  issue: 

And  whereas,  defendants  have  agreed 
to  be  bound  by  the  provislona  of  this 
Final  judgment  pending  Its  approval  by 
the  Court: 

And  whereas,  defendants'  prompt  and 
certain  divestiture  and  disposition  of 
aaaets  and  other  interests  are.  among 
other  things,  essential  to  this  agreement 
and  defendants  have  repn?s«nted  to  the 
plaintiff  that  the  divestiture  and 
disposition  reoulred  below  can  and  wlU 
be  made  and  that  defendants  will  later 
raise  no  claim  of  hardship  or  difnculty 
as  groumls  for  asking  the  Court  to 
modify  any  of  the  divestiture  or 
disposition  requirements  set  forth 
below: 

Now.  therefore,  before  the  taking  of 
any  testimcmy  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  {>arties 
hereto,  It  Is  hereby 

Ordered,  adjudged  and  decreed  as 
follows: 

/ — /unadictwn 

This  court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
t«ach  of  the  parties  hereto.  The 
Complaint  states  a  claim  upon  which 
r«lief  may  be  granted  against 
defendants  under  section  7  of  the 
Clayton  Act,  as  amended  (15  U.S.C.  18). 

// — Definitioii3 

As  used  in  this  Final  judgment: 
A-    Westinghouse  "  means  defendant 
Westmghouse  Electnc  Corporation; 
each  division,  subsidiary,  or  other 
person  controlled  by  it;  and  each  officer 
director,  employee,  agent  or  other 
person  acting  for  or  on  behalf  of  any  of 
them 

B.  "ABB"  means  defendants  ABB 
Asea  Brown  Boveri  Ltd  and  Asea 
Brown  Boveri  Inc  ;  each  division, 
subsidiary  or  other  person  controlled  by 
It;  and  each  officer,  director  employee, 
agent,  or  other  person  acting  for  or  on 
bahalf  of  any  of  them. 

C.  "Person"  means  any  Individual, 
corporation,  association,  firm, 
partnership,  or  other  buslneM  or  legal 
entity 


D.  'Tr«n«fonn*r"  means  a  static 
device  used  to  transfer  electrical  energy 
from  one  circuit  to  another  by  Induction. 

E.  "Power  Transformer"  means  « 
transformer  with  ■  minimum  OA 
nameplate  powar  rating  of  40  megavolt- 
amperes  CMVA"]  or  hl^er. 

F.  "Converlar  transformer"  meant  a 
specialized  transformer  that  is  a 
component  of  a  converter  unit  which 
convert*  alternating  electrical  current  to 
direct  current  or  vice  versa,  for  use 
primarily  as  a  component  of  high 
voltage  direct  current  systems. 

C  "Smoothing  reactor"  means  a 
device  used  to  Introduce  reactance  Into 
a  circuit  for  the  purpose  of  reducing  the 
alternating  current  component  in  a 
direct  current  power  systam. 

H.  "Steam  turbine  generator 
equtpment"  means  steam  turbines,  ft5 
megawatts  or  higher,  and/or  electric 
graeratnn.  86  oiagawatts  or  hi^ier.  used 
to  convert  the  energy  or  high 
temperature  preaaurixed  steam  to 
electrical  energy. 

L  "Steam  turbine  generator  service'' 
mean*  the  repair,  retrofitting,  or 
modernization  of  ateam  turbine 
generator  equipment 

J.  "Westinghouse  converter 
transformer  and  smoothing  reactor 
technology"  means  all  patenta.  patent 
applications,  trade  secrets,  confidential 
technical  infortnation,  manufacturing 
instructions,  and  other  intellectual 
property  and  property  rights  owned  by. 
or  Hcensed  to.  Westinghouse  prior  to 
consummation  of  the  electric 
transmission  and  distribution  equipment 
joint  venture  with  ABB  and  used 
principally  In  the  design  or  manufacture 
of  converter  transformers  or  smoothing 
reactor*.  The  term  Westinghouse 
converter  tran*former  and  smoothing 
reactor  technology  shall  also  Include 
existing  manufacturing  drawings 
employed  exclusively  in  the  design  or 
manufacture  of  converter  tmsformers  or 
smoothing  reactors.  A  grantee  of  rights 
pursuant  to  Section  VI  of  this  Final 
Judgment  may  request  within  one  (1) 
year  of  the  grant  a  copy  of  the  existing 
manufacturing  drawiiigs.  subject  to  the 
requirement  that  the  grantee  shall  fully 
reimburse  Westinghouse  for  any 
reasonable  costs  associated  with  the 
duplication  of  such  drawings. 

/// — Applicatjon 

A.  T^e  provisions  of  the  Final 
Judgment  shall  apply  to  Westinghouse 
and  ABB,  each  of  their  successors  and 
assigns,  and  to  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 


B.  The  provision*  of  Sections  V 
through  XI  of  this  Final  Judgment  shall 
be  applicable  only  upon  the 
con*ummation  of  the  proposed  joint 
venture  between  Westinghou*e  and 
ABB  relating  to  electricaf  transmission 
and  distribution  equipment 

C  Nothing  contained  in  this  Final 
Judgment  ahall  suggest  that  any  portion 
of  tni*  Final  judgment  1*  or  ha*  been 
created  for  the  benefit  of  any  third 
party,  and  nothing  herein  shall  be 
conatrued  to  provide  any  right*  to  any 
third  party. 

D.  Westinghouse  and  ABB  shall 
require,  as  a  condition  of  the  sale  or 
other  diaposltion  of  all  or  substantially 
all  of  their  assets  or  stock,  that  the 
acquiring  party  or  parties  agree  to  be 
bound  by  the  provisions  of  this  Final 
Judgment 

rV— Injunction 

Westinghouse  and  ABB  are  enjoined 
and  restrained  for  a  period  of  ten  (10) 
years  from  the  entry  of  this  Pinal 
Judgment  from  any  meiger. 
consolidation,  acquisition  of  stock  or 
assets  or  other  combination,  or  any  Joint 
venture,  partnership  or  other  agreement 
between  them,  the  purpose  or  effect  of 
which  would  be  to  integrate  or 
otherwise  combine  any  of  their 
respective  businesses  of  the 
manufacture  or  sale  of  steam  turbine 
generator  equipment  or  steam  turbine 
generator  service  in  the  United  States, 
without  the  prior  written  approval  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  or  his  designee. 

V— Assets  To  Be  Divested  by  ABB 

A.  ABB  is  hereby  ordered  and 
directed  to  divest  to  an  eligible 
purchaser,  any  and  all  Interest  that  it 
has  or  shall  acquire  In  all  transformer 
businesses  of  ABB  Electric  Inc.  located 
in  Waukesha.  Wisconsin,  including  any 
and  all  interest  in  any  plants  or  other 
real  or  personal  property  relating  to 
such  businesses,  the  right  to  use  any 
relevant  technology  or  known-how.  and 
the  right  to  enter  into  all  relevant 
licenses. 

B.  Unless  the  plaintiff  otherwise 
consents,  divestiture  under  Section  VjL, 
or  by  the  trustee  appointed  pursuant  to 
Section  Vn.  shall  be  accomplished  in 
such  a  way  as  to  satisfy  the  plaintiff,  in 
its  sole  determination,  that  the  busfaiess 
and  assets  to  be  divested  can  and  will 
be  operated  by  the  purchaser  as  a 
viable,  ongoing  business,  engaged  in  the 
manufacture  and  sale  of  power 
transformers  Lo  the  United  States. 
Divestiture  under  Section  V.A.,  or  by  the 
trustee,  shall  be  made  to  a  purchaser  for 
whom  it  is  demonstrated  to  the 
plaintiff's  sole  satisfaction  that  (1)  The 
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purchase  is  for  the  purpose  of  competing 
effectively  in  the  manufacture  and  sale 
of  power  transformers  in  the  United 
States  and  (2)  the  purchaser  has  the 
managerial  operational  and  financial 
capability  to  compete  effectively  in  the 
manufacture  and  sale  of  power 
transformers  in  the  United  States. 

C  ABB  shall  take  all  reasonable  steps 
to  accoii4>lish  quickly  the  divestiture  of 
the  power  transformer  business  and 
assets  of  ABB  Electric  Inc 
contemplated  by  this  Final  Judgment 

VI—Asseti  To  Be  Disposed  of  by 
Westinghouae 

Westinghouse  is  hereby  ordered  and 
directed:  (1)  To  sell  to  an  eUgible  person 
the  Westinghouse  converter  transformer 
and  smoothing  reactor  technology;  or  (2) 
to  grant  to  an  eligible  person  the  right  to 
use  and  to  Ucense  said  technology.  The 
sale  or  grant  shall  be  subject  to  pre- 
existing rights  held  by  any  third  party 
with  respect  to  the  relevant  technology. 
The  grant  shall  be  subject  to  the 
continuing  ri^t  of  defendant 
Westinghouse  or  its  successors  and 
assigns  to  use  and  to  license  said 
technology.  The  sale  or  grant  shall  be 
made  to  a  person  for  whom  it  is 
demonstrated  to  plaintiff's  sole 
satisfaction  that  (a)  The  sale  or  grant  is 
for  the  purpose  of  enabling  the 
purchaser  or  grantee  to  compete 
effectively  In  the  sale  of  converter 
transformers  In  the  United  States;  and 
(b)  the  purchaser  or  grantee  has  the 
managerial,  operational  and  financial 
capability  to  compete  effectively  in  the 
sale  of  converter  transformers  in  the 
United  States.  Westinghouse  shall  hold 
separate  and  not  disclose  to  ABB  the 
Westinghouse  converter  transformer 
and  smoothing  reactor  technology  until 
such  time  as  a  disposition  required 
under  this  section  is  completed 

VII— Appointment  of  Trustee 

A.  In  the  event  that  defendants  have 
not  divested  or  disposed  of  all  of  their 
interests  as  required  by  Sections  VA. 
and  VI  within  180  days  of  the  entry  of 
this  Final  Judgment  ^e  Court  shaU,  on 
application  of  ttie  plaintiff,  appoint  a 
trustee  to  effect  the  required  divestiture 
or  disposition,  provided,  however,  that 
plaintiff  may,  at  its  sole  discretion, 
extend  the  time  period  for  an  additional 
period  of  time  not  to  exceed  ninety  (90) 
days  if  defendants  request  such  an 
extension  and  demonstrate  to  plaintifTs 
satisfaction  that  ongoing  negotiations 
are  likely  to  result  in  the  required 
divestiture  or  disposition  but  that  the 
divestiture  or  disposition  cannot  be 
completed  within  the  initially  specified 
period  After  the  appointment  of  a 
trustee  becomes  effective,  only  the 


trustee  shall  have  the  ri^t  to  effect  the 
divestiture  or  disposition  required 
pursuant  to  Section  VA.  and  VL  The 
trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 
or  disposition  at  the  best  prices  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  die  provision*  of 
Section  Vm  of  thi*  Fhial  Judgment  and 
ahall  have  such  other  powers  as  the 
Court  shall  deem  appropriate- 
Defendants  shall  not  object  to  a 
divestiture  or  disposition  by  the  trustee 
on  any  grounds  odser  than  the  trustee'* 
malfeasance.  Any  audi  objectioiu  by 
defendants  must  be  conveyed  in  writing 
to  the  plaintiff  and  the  trustee  within  15 
days  after  the  trustee  has  provided  the 
notice  required  under  Section  VIIL 

E  If  defendant*  have  not  divested  or 
disposed  of  all  of  their  interests  as 
required  by  Section  VA.  and  VI  within 
ISO  days  of  entry  of  this  Final  Judgment 
the  plaintiff  and  defendants  shall 
immediately  notify  each  other  in  writing 
of  the  names  and  qualifications  of  not 
more  than  two  (2)  nominees  for  the 
position  of  the  trustee  who  shall  effect 
the  required  divestiture  or  disposition. 
The  parties  shall  attempt  to  agree  upon 
one  of  the  nominees  to  serve  as  the 
trustee.  If  the  parties  are  able  to  agree 
on  a  trustee  tvithin  30  days  of  the 
exchange  of  names,  the  plaintiff  shall 
notify  the  Court  of  the  person  upon 
whom  the  parties  agreed  and  the  Court 
shall  appoint  such  person  as  the  trustee. 
If  the  parties  are  unable  to  afree  within 
that  time  period  the  plaintiff  shall 
furnish  the  Court  the  names  of  each 
party's  nominees.  The  Court  may  hear 
the  parties  as  to  the  qualifications  of  the 
nominees  and  shall  appoint  one  of  the 
nominees  as  the  trustee. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
assets  sold  by  the  trustee  cmd  all  costs 
and  expenses  so  incurred  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services,  all  remaining  monies  shall  be 
paid  to  ABB  or  Westinghouse.  as  may  be 
appropriate,  and  the  trust  shall  then  be 
terminated  The  compensation  of  such 
trustee  shall  be  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestiture  or  disposition 
and  the  speed  with  which  it  is 
accomplished. 

D.  Defendants  shall  use  their  best 
efforts  to  assist  the  trustee  in 
aocomphshing  the  required  divestiture 
or  disposition.  Upon  reasonable  notice 
to  defendants,  the  trustee  and  any 
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cansuhanta.  aocounUnta.  attorney*,  and 
other  pcraona  ratatnad  by  tba  truataa 
■hall  have  full  and  cooiplate  acceaa  to 
personnel  booka.  racorda.  and  fadhtlea 
aa  raaaooably  necaaaary  to  accomptlah 
the  diveatltura  or  dupoaitkm.  and 
defendanta  ahail  develop  ■ucb  relevant 
financial  or  other  tnfonnatioa  aa  the 
tniatae  may  reaaooably  raquaat  nibtact 
to  raaaonabU  protection  for  trade  Mcret 
or  other  confldential  reaearch. 
development  or  caounerdal 
LnformatKin.  Defendanta  (hall  taka  no 
■cttun  to  interfere  with  or  lmpe<le  the 
true  lee  I  accomphahment  ot  the 
diveatjture  or  diipoutioo. 

R  After  lU  appointment  the  truatee 
ahall  file  monthly  reporta  with  the 
partiKa  and  the  Court  aetting  forth  the 
trustee  i  efforts  to  acoompbah  the 
divestiture  or  disposition  ordered  under 
this  Pinal  judgment  If  the  trustee  has 
not  accomphahed  such  diveatltura  or 
dispoaitloo  within  ISO  days  after  lU 
appointment  the  truatae  shall  thereupon 
promptly  tile  with  the  Court  a  report 
setting  forth.  (1)  The  trustee's  ailorts  to 
scoomptiah  the  re<)uirad  diveatiture  or 
dispoaition.  (2)  the  raaaoaa.  In  the 
trustee's  {tidgment  why  the  required 
divestiture  or  disposition  has  aot  been 
accompliahed.  and  (3)  the  tnaatee's 
recommanda tions.  The  trustee  shall  at 
tha  same  tiina  fumiah  such  report  to  the 
partiea.  who  ahall  each  have  tha  right  to 
be  heard  and  to  make  additional 
recommendations  conatatent  with  the 
purpoae  of  the  truat  The  Court  shall 
thereaflar  enter  such  orders  as  it  ahall 
deem  appropriate  tn  order  to  carry  out 
the  purpoae  of  the  truat  which  may.  if 
neceaaary.  Include  extending  the  trust 
and  the  term  of  the  tmstee'a 
appulntment. 

VIJI—M>afKaUon 

A.  Defendants  or  the  trustee, 
whichever  Is  then  reaponaible  for 
effecting  the  dhreetlture  or  dlspoaitioa 
required  herein,  shall  notify  the  plaintiff 
of  any  proposed  divestiture  or 
disposition  reouired  by  Section  VA.  or 
VI  of  this  Final  |udgment.  If  the  trustee 
is  responsible.  II  shall  similarly  notify 
defendanta  The  notice  shall  set  forth 
the  details  of  the  propoeed  transaction 
and  hat  the  name,  addreea,  and 
telephone  number  of  each  peraoo  not 
prevloualy  Identified  who  offered  or 
expreeeed  an  Intereat  or  deaire  to 
acquire  any  of  the  aaaeta  or  Intaraats  lo 
be  diveated  or  dlspoeed  together  with 
full  detalb  of  the  same  Within  15  days 
sf^er  receipt  of  the  notice,  the  ptatntln 
may  raqoaal  addttiooal  Infonnatlaa 
concerning  the  propoeed  diveetltwe  or 
dtapoaitian.  the  propoeed  prhaeer  or 
grantee,  and  any  other  polantlel 
purchaeer  or  grantee.  Defaodants  or  the 


truatae  shall  fumiah  the  additional 
Information  widiln  IS  day*  of  the  raoelpt 
of  tha  reqneal  onleaa  plaintifr  agreea  to 
extend  the  time.  Wlthtai  30  day*  after 
receipt  of  the  notloe  or  within  90  days 
after  receipt  of  the  additional 
Infonnatkm.  whichever  la  later,  the 
plaintiff  ahall  notify  In  writing 
defendants  and  the  trustee.  If  there  ia 
one.  If  It  objects  to  the  propoeed 
divestiture  or  disposition.  If  the  plalntlfT 
fails  to  object  within  the  period 
■pedfled.  or  If  the  plaintiff  notifies  hi 
writing  defendants  and  the  trustee,  if 
there  is  one.  that  it  does  not  object  than 
the  divestiture  or  disposition  may  be 
consommatad.  subfect  only  to 
defendants'  limited  right  to  object  to  the 
sale  under  Section  VILA.  Upon 
objection  by  defendanta  under  Section 
VILA..  Upon  oblectlon  by  defendants 
under  Section  VT1.A-.  the  proposed 
divestltur*  or  dispoaition  shall  not  be 
accompUahed  unless  spproved  by  tba 
Court. 

B.  Thirty  (30)  days  from  the  data  of 
entry  of  this  Final  Judgment  and  30  days 
thereafter  until  tha  divestiture  and 
dispoaition  have  been  completed, 
defendanta  ahall  deliver  to  tha  plaintifi'  a 
written  report  as  to  tha  fact  and  mamiar 
of  compliance  with  Sectiooa  V  and  VI  of 
this  Pinal  ladgmant  Each  such  report 
ahall  InchMla.  for  each  parson  who 
during  tha  precadiog  30  days  made  aa 
offer,  anjreeaed  aa  intaraat  or  daaire  to 
acquire,  antarad  Into  nafrrtiatiaoa  to 
aoqaira.  or  made  an  iaquiry  aboat 
acquiring  any  of  tha  aaaeta  or  tntafaata 
to  be  diveated  or  diapoaad.  tba  nama, 
addreea,  and  talraphoDa  number  ai  that 
person  and  a  detailed  deaoiptian  of 
each  contact  with  that  person  during 
that  period.  DafendanU  ahall  maintain 
full  racorda  of  all  aOorta  made  to 
accompliah  the  diveatltura  or 
dupoaition. 

IX — Financing 

Defendants  ahall  not  flnanoa  all  or 
any  part  of  any  purchaae  made  paranant 
to  sectiona  V  or  VI  of  this  Ptnal 
Judgment  without  the  prior  ooneent  of 
the  plain  tiff. 

X — Preservation  of  AsaeU  lo  b* 
Divemtad  by  ABB 

A.  AfiB  ahaU  praaOTva.  hold  and 
oontimie  to  operate  as  a  gotag  boataaaa 
the  aaaets  to  be  dtveatad  paravant  to 
Section  V.  with  Its  aaaeta.  ■■iiapiiiiawt 
and  oparatlona  separata,  diatlnct  and 
apart  from  thoaa  of  deisndaHta.  aaleaa 
the  plaintifr  otberwtaa  oonaenta  ABB 
ahall  Bse  all  reasonable  efforts  to 
■atntain  the  asaefs  to  be  dhrea>ad  aa  a 
viable  and  active  ooaepetftor  tai  the 
market  for  poerer  tranawamaia. 


B.  ABB  shall  not  sell  lease,  assign, 
transfer,  or  otherwise  dispose  of,  or 
pledge  as  coUateral  for  Wmuis  (except 
such  k>ans  as  are  currently  outstanding 
or  repiaoements  or  substltutea 
therefore),  the  aaaets  to  be  divested, 
except  that  any  toch  asset  that  is 
replaced  hi  the  ordinary  coarse  of 
boslness  with  a  newly  purchased  asset 
may  be  sold  or  otherwise  disposed  of. 
provided  the  newly  purchased  asset  is 
so  Identified  as  a  replacement  for  an 
aaaet  Yo  be  diveated. 

C  The  proviaioQS  of  Sections  TLA,  and 
X.B.  Include  but  are  not  limited  to: 
presarving  aH  plants  and  equipment 
used  for  the  manufacture  or  sale  of 
power  transformers;  presarving  all  air 
poUutian  and  operathig  penalts 
(including  proceeding  with  such 
applicatioD  or  operation  as  is  necessary 
to  renew  such  permits  or  make 
permanent  any  tamporary  pannits):  and 
preserving  all  administratlva  and 
support  fadhtiaa.  Theae  proviakms  do 
not  preclude  tha  sale  in  tha  ordinary 
course  of  baainaaa  of  tha  powar 
tranafonaer*  as  may  be  produoad  by  the 
aaaeta  to  b«  divested. 

D.  ABB  shaB  provida  and  maintain 
sufficient  workiag  capital  to  maintotn 
the  assets  to  be  dlvestsd  as  a  viable, 
ongoing  business. 

K.  ABB  shaD  provide  aiid  maintain 
sufftdent  Hnes  and  sooroes  of  credit  to 
maintain  Ae  assets  to  be  divested  as  a 
viable,  leigiihig  bosiness. 

P.  ABB  ■hall  preserve  the  assets  to  be 
divested  in  a  state  of  repair  equal  to 
their  sUte  of  repair  as  ol  tha  data  of 
defendants'  (olnt  venture  agreement 

G.  ABB  sbaD  kdentify  separately  all 
ma^  aaaets  or  replacements  for  or 
proceeds  therefroD  that  were  used  in 
the  manufacture  or  sale  of  power 
tranaformers  by  ABB  Electric,  Inc.  prior 
to  the  date  on  wliich  defendants 
consuDuaata  their  joint  venture  relating 
to  electric  tranamiasion  and  distributioo 
aqui  patent 

H.  ABB  shall  mainUhi  on  behalf  of  the 
assets  to  be  divested  in  accordance 
with  soond  accounting  practice 
separate,  true  and  complete  financial 
le^^ers,  books  and  records  reporting  the 
profit  and  loes  and  tiabibtles  of  die 
assets  to  be  divested  on  a  montiily  and 
qnartariy  basis. 

I.  ABB  shall  refrain  from  terminating 
or  reducing  any  current  emptoyment 
salary,  or  benefit  agreementa  for  any 
managemeat  engiueertng.  or  ottier 
technical  personnel  employed  in 
connection  with  the  assets  to  be 
divested  except  ia  the  ordinary  coarse 
of  business,  withoat  the  prior  approval 
ofplaiBtifl. 


J.  Defendants  shall  refrain  from  taking 
any  acbon  that  would  have  efifect  of 
reducing  the  scope  or  level  of 
competition  between  the  assets  to  be 
divested  and  other  manufacturers  or 
sellers  or  power  transformers,  without 
the  prior  approval  of  the  plaintiff. 

K.  Defendant  shall  refrain  from  taking 
any  action  that  would  jeopardize  the 
sale  of  the  assets  to  be  divested  as  a 
viable  going  concern. 

XI— Amendment  to  General  Electric 
Company  and  Westinghouae  Asset 
Purchase  Agreement 

Westinghouae,  having  agreed  on 
February  9, 1989  with  General  Electric 
Company  to  amend  their  November  18, 
1986  assest  purchase  agreement  relating 
to  power  transformers,  which 
amendment  would  allow  General 
Electric  Company,  to  tha  extent 
provided  therein,  to  resimie  the 
manufacture  and  sale  of  power 
transformers  and  to  use  intellectual 
property  relating  to  power  transformers, 
it  is  hereby  ordered  and  directed  to  take 
all  reasonable  steps  to  consummate  and 
otherwise  give  full  force  and  effect  to 
February  9, 1989  amendment 

XII — Compliance  Inspection 

For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A  Duly  authorized  representatives  of 
the  Department  of  Justice.  Including 
consultants  and  other  persons  retained 
by  the  Department  ahall,  upon  the 
written  request  of  the  Attorney  General 
or  of  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  and  on 
reasonable  notice  to  defendants  made  to 
their  principal  offices,  be  permitted: 

1.  Access  during  office  hours  to 
inspect  and  copy  all  books,  ledgers, 
accouiitg.  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
defendants,  which  may  have  counsel 
present  relating  to  any  matters 
contained  in  this  Final  Judgment  and 

2.  Subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  them,  to 
interview  their  officers,  employees,  and 
agents,  who  may  have  counsel  present 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  defendants 
at  their  principal  offices,  defendants 
shall  submit  such  written  reports,  under 
oath  if  requested  with  respect  to  any  of 
the  matters  contained  in  this  Fmal 
Judgment  as  may  be  requested. 
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C  No  InfomiatifHi  or  documents 
obtained  by  the  means  provided  in  this 
Section  XII  shall  be  divulged  by  any 
representative  of  the  Dq>artment  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  die 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  Jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment  or  as 
otherwise  required  by  law. 

D.  If  a  time  information  or  documents 
are  furnished  by  defendants  to  plaintifi, 
defendants  represent  and  identify  in 
%vriting  the  material  in  any  such 
information  or  documents  for  which  a 
claim  of  protection  may  be  asserted 
under  Rule  26(c)(7)  of  the  Federal  Rules 
of  Civil  Procedure,  and  defmdants  maik 
each  pertinent  page  of  such  material, 
"subject  to  claim  of  protection  onder 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  dien  plaintiff  shall  give 
ten  (10)  days  notice  to  defendants  prior 
to  divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding]  to  which  defendants  are  not 
a  party. 

XIII— Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply  to 
this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction,  implementation,  or 
modification  of  any  of  the  provisions  of 
this  Final  Judgment  for  the  enforcement 
of  compliance  herewith,  and  for  the 
punishment  of  any  violations  hereof. 

XIV — Termination 

This  Final  Judgment  will  expire  on  the 
tenth  anniverary  of  the  date  of  its  entry. 

XV— Public  Interest 

Entry  of  this  Fmal  Judgment  is  in  the 
public  interest 

Dated; 


Court  approval  subject  to  procedures  of 
Antitrust  Procedures  and  Penalties  Act  15 
U.S.C.  16. 

United  States  District  Judge. 

Competitive  Impact  Statement 

The  United  States,  pursuant  to  section 
2(b)  of  the  Antitrust  ftocedures  and 
Penalties  Act  ("APPA")  15  U.S.C  16(b)- 
(h),  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 


/— Mjftire  and  Purpose  of  the 
Proceeding 

Contemporaneously  with  this 
statement  the  United  States  filed  a  civil 
antitrust  Complaint  under  Section  15  of 
the  Clayton  Act  15  U.S.C.  25,  alleging 
that  two  proposed  partnership  joint 
ventures  between  Asea  Brown  Boven 
Inc.  and  Westinghouae  Electric 
Corporation  ("Westinghouse")  would 
violate  Section  7  of  the  Clayton  Act  15 
U.S.C.  18.  The  Complaint  names  as 
defendants  Westinghouse  and  Asea 
Brown  Boveri,  Inc.  and  its  parent 
company,  ABB  Asea  &t>wn  Boveri  Ltd.* 
The  Complaint  alleges  that  the  effects  of 
the  joint  ventures  may  be  substantially 
to  lessen  competition  in  the  United 
States  maricets  for  power  traiuformers. 
converter  transformers,  steam  turbine 
generatOT  equipment  and  steam  turbine 
generator  service.  The  Cranplaint  seeks 
such  injimctive  relief  and  relief  by  way 
of  preservation  of  assets  and  divestiture 
as  is  appropriate  to  prevent  the 
anticompetitive  effects  of  the  joint 
ventures  and  to  maintain  existing 
competitive  conditions  in  these  markets. 

Together  with  the  filing  of  this 
Competitive  Impact  Statement  the 
United  States  and  defendants  have  filed 
a  stipulation  by  which  they  consent  to 
the  entry  of  a  proposed  Final  Judgment 
designed  to  eliminate  the 
anticompetitive  effects  of  the  proposed 
joint  ventures.  Under  the  proposed  Final 
Judgment  as  explained  more  fully 
below,  ABB  would  be  required  within 
six  months,  to  sell  any  and  all  interest  it 
has  or  shall  acquire  in  all  the 
transformer  businesses  of  ABB  Electric 
Inc.  in  Waukesha,  Wisconsin 
("Waukesha  business").  If  it  does  not  do 
so.  a  trustee  apponted  by  the  Court 
would  be  empowered  for  an  additional 
six  months  to  sell  the  Waukesha 
business.  If  the  trustee  is  unable  to  do 
so,  the  Court  may  extend  the  trustee 
period  or  enter  such  other  orders  as  it 
shall  deem  appropriate  in  order  to  carry 
out  the  purpose  of  the  trust 

The  proposed  Final  Judgment  would 
also  require  Westinghouse.  within  six 
months,  to  sell  its  converter  transformer 
and  related  smoothing  reactor 
technology,  or  grant  the  right  to  use  and 
to  license  that  technology  to  an  eligible 
person.  If  it  does  not  do  so,  the  Court 
would  be  em[>owered  to  appoint  a 
trustee  to  accomplish  such  a  sale  or 
grant. 

Under  the  proposed  Final  Judgment 
Westinghouse  would  be  further  required 
to  release  General  Electric  Company 


■  HerelnafteT.  the  term  "ABB"  Bean*  ABB  Aaes 
Brown  Bover.  L4cL  ukI  Asea  Brown  Boven  Inc. 
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from  It!  cov«nant  not  to  compete  with 
W«atln(|hou««  In  poww  tr«iufui  luai  a, 
which  (>«nar*l  Rlactrlc  agreed  to  tn 
connmtKin  with  the  xle  of  Ita  power 
trenafonner  buatneaa  to  Weatinghouae 
til  1906. 

The  propoaed  Pinal  |udginen(  would 
alao  enjoin,  for  a  period  of  10  years. 
Weadnghouae  and  ABB  from  combining 
their  itsam  turbine  generator  equiptnenl 
or  aleem  turbine  generator  aervice 
bualneaaea  tn  the  United  Slatea. 

The  United  Statea  and  defendanta 
heve  atlpulated  that  the  propoeed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  unieet  the 
United  Statea  withdrawa  Ita  conaent 
Rntry  of  the  propoaed  Final  Judgmenl 
would  terminetc  the  action,  except  that 
the  Court  would  retain  turiadlctlon  to 
conatrue,  modify,  or  enforce  the 
provlalona  of  the  propoeed  Final 
Judgment  and  to  puniah  viulatlona  of  the 
propoeed  Final  Judgment 

// — Events  Giving  Rjt«  to  the  AUttftttd 
Violation 

ABB.  with  headquarlera  In  Zurich. 
Switzerland,  la  the  world's  largeat 
producer  of  electric  power  equipment 
Weatlnghouae,  with  headquerten  In 
Pittaburgh.  Pennaylvama.  la  alao  one  of 
the  woHd't  leading  producer*  of  electric 
power  equipment.  ABB  and 
Weatlnghouae  have  agreed  to  form  two 
partnarahlp  Joint  venturea.*  one  relating 
to  electric  power  trenamiaaion  and 
diatrlbutlon  producta,  and  the  other 
relating  to  electric  power  generation 
producta.  The  power  trenamiaaion  and 
distribution  Joint  venture  would 
combine,  among  other  thing,  the 
companies'  reapectlve  power 
tranaformer  and  converter  tranaformer 
bualneaaea  In  the  United  Statea.  The 
power  generation  Joint  venture  would 
combine  defendanta'  reapectlve  steam 
turbine  generator  equipment  and  steam 
turbine  generator  service  bualneaaea  In 
the  United  Slatea  Defendants  would 
transfer  certain  manufacturing  planta. 
technology,  or  other  asaets  to  the  new 
Joint  venture  compeniea  ABB  alao 
would  pay  Weatlnghouae  more  than 
tSOO  million  In  cash.  Kach  of  the  Joint 
ventures  would  be  conditioned  on  the 
performance  of  the  Important  terma  of 
the  other  Joint  venture 

A.  Ptjwer  Trans formera 

Power  tranafurmera  are  atatic  devicea 
uaed  to  transfer  electric  energy  from  one 
circuit  to  another  by  induction  '  Tliey 


are  uaed  by  electric  power  utilltlea  to 
convert  low  voltage  electrldty  prodiiced 
by  a  power  generating  unit  to  higher 
voltages  that  are  mora  efTiciently  carried 
over  transmisaion  Unea.  and  to  reduce 
voltagea  between  transmisaion  and 
distribution  Unea  to  deliver  electricity 
aafely  to  utility  customers.  InTestor 
owned  utilities  and  utihties  owned  and 
operated  by  federal,  state,  county  and 
municipal  govemraenta  are  the  pnnclpal 
purchaaers  of  power  transformers  in  the 
United  States 

The  Complaint  alleges  that  the  sale  of 
power  transformers  constitutes  a  line  of 
commerce  and  a  relevant  product 
market  and  that  the  United  States  is  a 
section  of  the  country  and  a  relevant 
geographic  market  In  which  power 
transformer*  are  sold  within  the 
meaning  of  Section  7  of  the  Qayton  Act. 
Successful  entry  Into  the  power 
transformer  market  is  difficult  because 
of  the  cost  and  time  required  to  develop 
the  necessary  technology  to  produce 
power  transformers,  to  construct  the 
physical  faclhties  required  for 
production  of  power  transformer*,  to 
assemble  the  necessary  technical  sales 
and  service  personnel,  and  to  become  a 
quallfled  source  of  power  transformers 
for  domestic  electric  utilities. 

ABB  was  the  largest  seller  of  power 
transformers  In  the  United  States  in 
1967  In  that  same  year.  Westinghouse 
was  the  second  leading  seller  of  power 
transfonner*  In  the  United  Statea.  In 
terma  of  unit  sales,  the  1987  power 
tranaformer  market  shares  of  ABB  and 
Westinghouse  were  27  percent  and  28 
p«n4!nt.  respectively  The  Complaint 
allege*  that  the  United  States  market  for 
power  transformer*  Is  highly 
concentrated.  Baaed  on  1967  units  sales, 
the  proposed  combination  would 
increase  the  MerTindahl'Mirschman 
Index  (  "HTH  ")  ♦by  over  1366  to  32ft4. 

B  Converter  Transformer* 

The  manufacture  of  ct)nverter 
transformer*  involve*  a  technology 
different  from  that  used  m  the 
manufacture  of  power  transformer* 
Converter  transformer*  are  sold 
primarily  to  companies  that  design  high 


■  IMaodanU  »^n»J  to  •  prslunmary 
M«mui«nrtii»  of  UmlanUndtna  M  April  of  ItSa 

*  \»  iM«d  IkarMn.  po«r«r  trmnafoniMn  rwWi  to 
maaforiMn  wldi  ■liyi^  UA  fomrm  ratti^  a4  «0 
■MfaviWl  «mp«r««  ("MVA   I  or  hi)  ' 


*  Th«  ^Ofl  Is  a  laaarani  o(  market  oonomtnlion 
caictiUtad  by  •quann*  th*  aurkat  thmrm  of  ••di 
ftra  oooiMnnii  ui  Om  Mark*!  uid  Umb  wnmilin  tW 
raaviung  numtmn  far  rummpi:  (or  t  mtrkM 
ofKuutlng  of  four  finna  wltii  •tiarva  of  SO  XX  20.  and 
SO  pOTTimL  tha  lUtl  m  JBOO  [30'*  K'*  K'*  tO' 
lauoi  Tha  mil  which  taka*  rnlo  aoooanl  tlta 
ralatlT*  ttwm  and  dlatrllxinaa  of  tiia  nrma  to  • 
■larkaL  raaea*  from  rtrtuallx  laro  to  lOOOa  Tha 
trwlaK  approachai  laro  orhan  ■  n^rkat  m  occuplad 
by  ■  larn*  ainnbar  o/  nmu  of  mlatlvaty  aqual  ttm» 
■ltd  rvactiaa  Ita  maximuin  of  ICUXX)  wtian  •  narkal 
I*  controllad  by  ■  itnfta  t\rm  Ttta  fOtl  incraaaa* 
both  aa  tiM  numbar  of  firma  in  tlia  markal  dacraaaaa 
and  M  Um  diapartty  tn  itxa  baf  waan  tita  kaadli^ 
firm*  and  ttia  ramaining  finna  Incraaaaa 


voltage  direct  current  (HVDC)  systems, 
which  are  used  In  transmitting 
electricity  over  long  distance 
transmission  lines.  They  are  also  used  to 
connect  asynchronous  transmission 
systems.  Converter  transformers  are 
major  cost  items  in  HVDC  systems. 

The  Complaint  alleges  that  sale  of 
converter  traruformers  constitutes  a  line 
of  commerce  and  a  relevant  product 
market  and  that  the  United  States  Is  a 
section  of  the  country  and  a  relevant 
geographic  market  in  which  converter 
transformer*  are  sold,  within  the 
meaning  of  section  7  of  the  Clayton  Act 

ABB  is  the  largest  seller  of  converter 
transformers  in  the  United  States  and. 
since  1961.  has  accounted  for  more  than 
50  percent  of  all  converter  transformers 
sold  in  the  United  States.  General 
FJectnc  Company  was  a  major 
competitor  of  ABB  until  it  sold  its 
converter  transformer  technology  (and 
related  smoothing  reactor  technology  *J 
to  Westinghouse  in  1986.  Westinghouse 
is  one  of  only  a  few  oompanies 
possessing  such  technology  since  1986, 
Westinghouse  has  been  one  of  only  four 
companies  bidding  to  supply  converter 
transformers  in  the  United  States. 

C  Steam  Turbine  Generator  Equipment 

Steam  turbine  generator  equipment 
consists  of  a  turbine  and  a  connecting 
generator.  Steam  passes  through  the 
turbine  causing  the  generator  rotor  and 
an  attached  electromagnet  to  rotate 
within  a  stator.  generating  electicity. 
Steam  turbine  generator  equipment  is 
the  pnncipal  means  by  which  nuclear 
and  fossil-fueled  utihty  plants  generate 
electricity  from  steam  energy  produced 
by  nuclear  reactor  or  conventional 
boiler  operations.  The  principal 
purchasers  of  steam  turbine  generator 
equipment  are  utilitiea.  Steam  turbine 
generator  equipment  is  also  sold  to 
cogenerator*.  Independent  power 
producer*  and  industrial  customer* 

The  Complaint  alleges  that  the  sale  of 
steam  turbine  generator  equipment 
constitutes  a  line  of  commerce  and  a 
relevant  product  market  and  that  the 
Umted  States  is  a  section  of  the  country 
and  a  relevant  geographic  market  in 
which  steam  turbine  generator 
equipment  is  sold  within  the  meaning  of 
section  7  of  the  Clayton  Act  Successful 
entry  into  the  steam  turbine  generator 
equipment  market  in  the  United  States  is 
difficult  because  of  the  cost  and  time 
required  to  develop  the  necessary 
technology  to  produce  steam  turbine 


*  A  anooduns  raactor  li  •  davicc  laaad  to 
Intnxlucc  raaclanoa  tola  •  draiJt  for  tiia  purpoaa  of 
raductn*  tha  altamattns  currant  ooraponant  In  a 
direct  current  powar  tytlotn. 


geoerator  equlpnent  to  conttnict  the 
physical  facjUties  required  for 
production  aqd  service  of  stevm  turbine 
generator  equipment,  to  assemble  the 
necessary  technical,  sales  and  service 
personnel  and  to  betcome  a  qualified 
source  of  steam  turbine  generator 
equipment  for  domestic  electric  utilities. 

In  the  period  1983  throu^  1967,  total 
sales  of  steam  turbine  generator 
equipment  in  the  United  States  were 
approximately  $442  million. 
Westinghouse  and  ABB  were  the  first 
and  third  largest  suppliers  of  steam 
turbine  generator  equipment  in  the 
United  States  in  that  period,  with 
market  shares  of  43  percent  and  19 
percent  respectively. 

The  Complaint  alleges  that  the  United 
States  market  for  steam  turbine 
generator  equipment  is  highly 
concentrated.  The  proposed  joint 
venture  would  create  a  finn  controlling 
approximately  62  percent  of  steam 
turbine  generator  equipment  sold  in  the 
United  States,  based  on  sales  in  the 
period  1983  through  1987.  The  proposed 
combination  would  increase  the  HHI  by 
1566  to  4603. 

D.  Steam  Turbine  Generator  Service 

Owners  of  steam  tiu-bine  generator 
equipment  may  at  times  require 
equipment  repair*  involving  the 
replacement  or  retrofitting  of  major 
components,  or  equipment 
modernization  efforts  aimed  at 
significant  efficiency  enhancements  or 
life  extensions.  Such  steam  turbine 
generator  service  is  provided  principally 
to  private  and  public  utility  companies. 
In  the  past  several  years  manufacturers 
of  steam  turbine  generator  equipment 
have  begun  bidding  to  provide  such 
service  not  only  for  equipment  of  their 
own  manufacture  but  also  for  equipment 
manufactured  by  others. 

The  Complaint  alleges  that  the  sale  of 
steam  turbine  generator  service 
constitutes  a  line  of  commerce  and  a 
relevant  product  market  and  that  the 
United  States  is  a  section  of  the  country 
and  a  relevant  geographic  market  in 
which  steam  turbine  generator  service  is 
provided  within  the  meaning  of  section  7 
of  the  Clayton  Act  Successful  entry  into 
the  steam  turbine  generator  service 
market  is  difficult  because  of  the  cost 
and  time  required  to  develop  the 
necessary  technology  to  provide  steam 
turbine  generator  service,  to  construct 
the  physical  facilities  required  for 
provision  of  such  service,  to  assemble 
the  necessary  technical,  sales  and 
service  personnel,  and  to  become  a 
qualified  source  for  steam  turbine 
generator  service  for  domestic  electric 
utih'ties. 
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The  Complaint  alleges  that  the  United 
States  market  for  steam  turbine 
generator  service  is  highly  concentrated. 
Westinghouse  and  AHB  are  leading 
suppliers  of  steam  tui^ine  generator 
service  In  the  United  States.  Only  five 
companies  have  provided  'Such  steam 
turbine  generator  service  in  the  United 
States  during  the  period  frc»n  1983 
through  1987. 

Ill— Explanation  of  the  Imposed  Final 
Judgment 

The  United  States  brought  this  action 
because  the  effect  of  these  joint 
ventures  may  be  substantidly  to  lessen 
competition  in  the  United  States 
markets  for  power  transformers, 
converter  transformers,  steam  turbine 
generator  equipment  and  steam  turbine 
generator  service,  in  violation  of  section 
7  of  the  Qayton  Act  As  described  in 
detail  below,  the  provisions  of  the  Final 
judgment  are  designed  to  ehminate  the 
anticompetitive  effects  of  the  proposed 
joint  ventures. 

A.  Remedy  as  to  Power  Transformers 

The  proposed  Final  Judgment  contains 
two  remedies  that  will  preserve  the 
competition  in  power  transformers  that 
the  joint  venture  of  defendants  would 
otherwise  eliminate.  First,  the  proposed 
Final  judgment  requires  ABB.  within  six 
months  of  its  filing,  to  divest  itself  of  its 
power  transformer  plant  at  Waukesha, 
Wisconsin,  which  is  its  only  power 
transformer  facility  in  the  United 
States."  If  ABB  cannot  accomplish  the 
required  divestiture  within  that  period, 
the  proposed  Final  Judgment  provides 
that  upon  application  by  the  United 
States,  the  Court  shall  appoint  a  trustee 
to  effect  the  divestiture. 

The  proposed  Final  judgment  provides 
that  the  Waukesha  business  must  be 
divested  in  such  a  way  as  to  satisfy  the 
United  States  that  this  business  can  and 
will  be  operated  by  the  purchaser  as  a 
viable,  ongoing  business  that  can 
compete  effectively  in  the  power 
transformer  maricet  ABB  must  take  all 
reasonable  steps  necessary  to 
accomplish  the  divestiture  and  shall 
cooperate  with  bona  fide  prospective 
purchasers  and.  if  one  is  appointed,  the 
trustee. 

in  a  trustee  is  appointed,  the  proposed 
Pinal  Judgment  provides  that  defendants 
will  pay  all  costs  and  expenses  of  the 
trustee.  The  trustee's  commission  will  be 
structured  so  as  to  provide  an  incentive 
for  the  trustee  based  on  the  price 
obtained  and  the  speed  with  which 
divestiture  is  accomplished.  After  the 
trustee's  appointment  becomes  effective, 


the  trustee  will  file  monthly  reports  with 
the  parties  and  the  Court  setting  forth 
the  trustee's  efforts  to  accomplish 
divestiture.  At  the  ead  of  six  months,  if 
the  trustee  has  not  accomplished  the 
divestiture,  the  trustee  and  the  parties 
will  make  recommendations  to  the  Court 
and  the  Court  shall  thereafter  enter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust  including  extending  the  trust  or  the 
term  of  the  biistee's  appointment 

The  proposed  Fmal  Judgment  provides 
the  United  States  an  opportunity  to 
review  any  proposed  divestiture  before 
it  occurs.  Lf  the  United  States  requests 
information  from  defendants  to  assess  a 
proposed  sale,  the  sale  may  not  be 
consummated  until  at  least  20  days  after 
defendants  supplied  the  information.  If 
the  United  Slates  objects  to  a  proposed 
divestiture,  the  sale  may  not  be 
completed. 

The  proposed  Final  Judgment  provides 
that  until  the  required  divestiture  has 
been  accomplished.  ABB  must  preserve 
and  maintain  the  Waukesha  business  as 
a  viable  and  active  competitor.  ABB 
must  hold  the  Waukesha  business, 
including  all  books  and  records, 
separate  and  apart  from  its  other  assets 
and  businesses,  and  must  maintain  the 
Waukesha  business  as  a  saleable  and 
economically  viable,  ongoing  business. 

The  second  element  of  the  power 
transformer  relief  in  the  proposed  Fin^ 
Judgment  provides  for  the  restoration  of 
General  Electric  Company  as  a 
competitor  in  the  United  States  power 
transformer  market  In  1966  General 
Electric  sold  most  of  its  power 
transformer  business  to  Westinghouse: 
the  substantial  terms  of  this  transaction 
are  refiected  in  an  agreement  between 
the  parties  dated  November  1&  1986.  As 
a  part  of  that  transaction  General 
Electric  agreed  not  to  compete  for  the 
sale  of  power  transformers  of  40  MVA 
and  above  for  a  period  of  ten  years;  that 
period  expires  in  November,  1996.' 
General  Electric  again  desires  to 
compete  In  the  jxjwer  transformer 
market  On  February  9. 1989,  if  agreed 
with  Westinghouse  to  an  amendment  to 
the  1986  agreement  which  abrogates  the 
covenant  not  to  compete  and  alao  grants 
to  General  Electric  a  license  to  use  the 
technology  relating  to  power 
transformers  that  General  Electnc  sold 
to  Westinghouse.  The  amendment  will 
become  effective  upon  the 
commencement  of  operations  by  the 
Westinghouse-ABB  joint  venture.  The 
proposed  Final  judgment  requires 


*  ABB  alao  aianufactiiraa  power  IraBafanners  at 
planti  in  Canada  and  Europe. 


'  Ganeral  Electnc  cooCmoea  lo  aamitactiirc 
power  transformert  of  kaaa  than  40  MVA  at  it*  plant 
in  Rome,  Georgia 
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WettlnnhouM  to  consummate  that 
agreement. 

Thua.  the  propoaed  Final  |udgmenl 
r«qulr«a  the  divestiture  of  the  assets 
used  by  ABB  In  the  manufacture  of 
p<iwer  transformers  In  the  United  Slates 
in  addition.  It  will  permit  General 
F.lectr1c  Company,  which  in  years  past 
has  been  the  largest  United  States 
manufacturer  of  electric  equipment, 
again  to  become  a  competitor  in  the 
power  transformer  market.  The 
cnmbtnatioa  of  the  two  elements  of 
relief  will  restore  the  competition  in 
power  transformers  that  would 
otherwise  be  eliminated  by  the  joint 
venture  of  Westinghouse  and  ABB. 

B.  Remedy  as  to  Converter  Transformers 

In  its  ime  agreement  with  General 
Electric  Company.  Westinghouse  also 
purchased  General  Rectric's  technology 
relating  to  converter  transformers.  That 
technology  enabled  Westinghouse  to 
enter  the  converter  transformer  market 
and  to  begin  bidding  to  supply  converter 
transformers  for  use  In  high  voltage 
direct  current  (HVDC)  systems.  As 
alleged  In  the  Complaint.  Westinghouse 
and  ABB  are  two  of  only  a  few  firms 
possessing  such  technology  and 
currently  bidding  to  supply  converter 
transformers  In  the  United  States. 

The  proposed  Final  Judgment  requires 
Westinghouse  to  sell  or  to  grant  the  right 
to  use  and  license  Its  converter 
trajisformer  (and  related  sraoothing 
reactor)  technology.  The  sale  or  license 
would  be  subject  to  any  pre-ftxistlng 
rights  held  by  any  third  party  with 
respect  to  the  relevant  technology  The 
sale  or  license  is  to  be  made  to  a  person, 
for  whom  it  is  demonstrated  to 
plaintifTs  sole  satisfaction,  that  intends 
to  sell  and  is  capable  of  selling 
converter  transformers  in  the  Umted 
States.  Westinghouse  is  to  hold  separate 
and  not  disclose  to  ABB  the  technology 
pending  completion  of  the  requried 
disposition  * 

C  Remedies  as  to  Steam  Turbine 
Generator  Equipment  and  Steam 
Turbine  Generator  Service 

The  propoaed  Final  ludgmant  en^ins 
and  restrains  Westinghouse  and  ABB. 
for  a  period  of  10  years,  from  entering 
into  their  proposed  joint  venture,  or  any 


*  TIh  fwbnmrf  S  ISSS  •mandmenl  to  (Im 
Wwtlni^Mw  Oaf«]  Blactric  •grMOMnl  alao 
parinlU  (^mam*l  El*ctrk:  lo  raaalar  III*  oonvarlar 
trmiwfoniMr  Barti«l  and  ^mat»  to  CananI  Elactnc  • 
bcanaa  to  ua*  tfa*  cxnvarlar  trmnifomMr  tachnotofy 
11  cold  lo  WaattnglMuaa  In  ISSS.  Thai  (ranaactloii  u 
taKlavandant  of  tha  raqnlraoMat  of  itia  propoaad 
Pinal  Ittdpnanl  raiattng  lo  ooowartar  tranalonnar 
tachnology  PUintiff  lakaa  fio  poailioa  al  thia  Uma  aa 
to  ihaltiai  thai  tranaactlon  aatlaflaa  tlM  oonvaner 
tiaiialiaaiai  r«<|alramanl  of  ttia  propoaad  P\nal 
tuilaiiiaiit 


similar  agreement,  relating  to  steam 
turbine  generator  equipment  and  steam 
turbine  generator  service  without  the 
prior  written  approval  of  the  Antitrust 
Division. 

IV — Remedies  Available  to  Potential 
Prfvate  Ljtjgantt 

Section  4  of  the  Clayton  Act  (15  U.S.C 
15)  provides  that  any  person  who  has 
been  Injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  sectdion  5(a)  of  the 
Clayton  Act  (15  U.S.C.  16(a)).  the 
proposed  Final  Judgment  has  no  pnma 
facie  effect  In  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendants. 

V — Procedure  A  vailable  for 
Modification  of  the  Proposed  Final 
judgment 

The  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  p^visions  of 
the  APPA.  provided  that  the  United 
States  has  not  withdrawn  its  consent 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
t-lnal  judgment  Is  In  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  60  days  preceding  the  enective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment 
Any  person  who  wishes  to  comment 
should  do  so  within  60  days  of  the  date 
of  publication  of  this  Competitive 
Impact  Statement  In  the  Federal 
Register.  The  United  States  will 
evaluate  the  comments,  determine 
whether  it  should  withdraw  its  consent 
and  respond  to  comments.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  In  the  Federal 
Reglstar 

Written  comments  should  be 
submitted  to:  Ralph  T  Giordano.  Chief. 
Antitrust  Division.  New  York  Field 
OfTice,  United  States  Department  of 
Justice.  28  Federal  Plaza.  Room  3630, 
New  York.  NY  10278-0096. 

VI — Alternatives  to  the  Proposed  Final 
ludgment 

With  respect  to  the  power  generation 
loinl  venture  agreement,  the  injunction 
in  the  proposed  Final  Judgment 
priihibiting  Westinghouse  and  ABB  from 


combining  their  respective  steam  turbine 
generator  equipment  and  steam  turbine 
generator  service  businesses  provides 
all  the  relief  that  could  be  obtained  by 
the  United  States  %v1th  respect  to  that 
joint  venture  after  a  full  trial  on  the 
merits. 

With  respect  to  the  transmissioD  and 
distribution  joint  venture  agreement  an 
alternative  to  settling  this  action 
pursuant  to  the  proposed  Final  Judgment 
would  be  for  the  United  States  to  seek 
preliminary  and  permanent  injunctions 
against  consummation  of  the  joint 
venture  agreement  that  relates  to, 
among  other  things,  the  market  for 
power  transformers  and  converter 
transformers.  The  United  States  rejected 
this  alternative  because  the  sale 
required  under  the  proposed  Final 
Judgment  of  ABB's  Waukesha  business 
will  establish  a  viable,  independent 
competitor  In  the  power  transformer 
market  in  the  United  States.  The 
Waukesha  plant  is  ABB's  only  power 
transformer  facility  In  the  United  States 
and  manufactures  a  substantial  range  of 
the  sizes  of  power  transformers  that 
sells  in  the  United  States.  ABB 
manufactures  larger  sizes  that  it  sells  in 
the  United  States  at  plants  In  other 
countries.  A  buyer  which,  like  ABB,  also 
makes  large  power  transformers  at 
plants  in  other  countries,  will  assume  a 
similar  position  In  the  United  States 
market  as  that  now  held  by  ABB. 
Whether  or  not  the  purchaser  of 
Waukesha  produces  large  power 
transformers,  however.  Westinghouse's 
release  of  General  Electric  Company 
from  its  covenant  not  to  compete  in  the 
United  States  in  the  manufacture  and 
sale  of  power  transformers  will  likely 
result  in  General  Electric's  reentry  as  a 
viable,  independent  competitor  in  the 
power  transformer  market  in  the  United 
States. 

With  respect  to  the  converter 
transformer  market  the  sale  or  grant  of 
the  right  to  use  and  license 
Westinghouse's  converter  transformer 
and  smoothing  reactor  technology  will 
facilitate  new  entry  into  that  market. 
That  transaction  will  duplicate  the 
transaction  that  brought  Westinghouse 
into  the  converter  transformer  market 

The  United  States  is  therefore 
satisfied  that  the  proposed  Final 
Judgment  fully  resolves  the 
anticompetitive  effects  of  the  proposed 
joint  ventures  alleged  in  the  complaint 
Further,  although  the  proposed  Final 
Judgment  may  not  be  entered  until  the 
criteria  established  by  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C. 
16(b)-(h))  have  been  satisfied,  the  public 
will  benefit  immediately  from  the 
safeguards  in  the  proposed  Final 


Judgment  because  defendants  have 
agreed  to  comply  with  the  terms  of  the 
Judgment  pending  its  entry  by  the  Court 

VII— Determinative  Documents 

Amendment  3  to  the  1966  Asset 
Purchase  Agreement  between  General 
Electric  Company  and  Westin^ouse 
Electric  Corporation,  dated  February  9, 
1969,  and  the  1966  agreement  itself  are 
determinative  documents  within  the 
meaning  of  the  APPA  that  were 
considered  by  the  United  States  in 
formulating  the  proposed  Final 
Judgment  Accordingly,  these  documents 
are  filed  with  this  Competitive  Impact 
Statement  However,  insofar  as  the 
contracts  contain  confidential, 
commercially  sensitive  information 
relating  to  the  prices  paid  for  the  various 
traiufers  of  rights,  that  information  has 
been  redacted.  The  United  States  is 
prepared  to  file  imredacted  contracts 
with  the  Court  under  seal  at  its  request 

Dsted: 

Ralph  T.  Giordano. 

Chief,  New  York  Office. 

Charles  V.  ReUly. 

Charles  R.  Schwtdde, 

Mary  Anne  F.  Carnival 

Patricia  L  Jannaco, 

Attorneys,  US,  Department  of  Justice, 

Antitrust  Division,  Room  363a  New  York,  NY 

10278-0096.  (212)264-0390. 

Cartificats  of  Service 

I  hereby  certify  that  I  have  caused  a 
copy  of  the  foregoing  to  be  served  upon 
ABB  Brown  Boveri  Ltd.  and  its 
subsidiary,  Asea  Brown  Boveri  Inc.,  and 
upon  Westinghouse  Electric  Corporation 
by  delivery  to  their  respective  attorneys 
Jones,  Day,  Reavis  &  Pague  and 
Winthrop.  Stimson.  Putnam  ft  Roberts 
on  this  14th  day  of  February  1989. 
Charles  V.  ReUly. 

Attorney,  US.  Department  of  Justice. 
Antitrust  Division.  Room  3630,  New  York,  NY 
10278-0096.  (212)264-0390. 
[FR  Doc.  89-4795  FUed  3-1-89;  8:45  am] 
aujNa  con  44ie-ot-ii 


Drug  Enforcement  Administration 
[Docket  Na  M-58] 

Leon  D.  Qoggin,  M.O.;  Revocation  of 
Registration 

On  June  3, 1988,  the  Adminisb-ator  of 
the  Drug  Enforcement  Administration 
(DEA).  issued  an  Ch^er  to  Show  Cause 
to  Leon  D.  Goggin,  M.D.,  (Respondent), 
of  620  Beaver  Avenue,  Midland, 
Pennsylvania,  and  Westinghouse 
Electric  Corp.,  Beaver,  Pennsylvania, 
proposing  to  revoke  his  two  DEA 
Certificates  of  Registration.  AGie64742 
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and  BG0906377.  The  Order  to  Show 
Cause  alleged  that  the  Respondent's 
continued  registration  would  be 
inconsistent  with  the  public  interest  as 
set  forth  in  21  U.S.C  823(f)  and  824(a)(4). 
Additionally,  citing  his  preliminary 
finding  that  Respondent's  continued 
registration  posed  an  imminent  danger 
to  the  public  health  and  safety,  the 
Administrator  ordered  the  immediate 
suspension  of  his  Certificates  of 
Re^stration  pending  the  outcome  of 
these  proceedings.  21  U.S.C  824(d). 

Respondent,  through  counsel, 
requested  a  hearing  in  a  letter  dated 
June  20, 1988.  The  matter  was  docketed 
before  Administrative  Law  Judge 
Francis  L  Young.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Washington,  DC  on  November  22, 198a 
Both  parties  waived  the  provisions  of  21 
CFR  1316.64  for  the  filing  of  post^iering 
findings  and  conclusions  and  written 
argimient  Instead,  at  the  conclusion  of 
testimony,  Judge  Young  heard  oral 
argument  from  both  sides.  The  Judge 
announced  his  findings,  conclusions  and 
decision  from  the  bench  immediately 
thereafter.  On  December  18, 1988,  the 
Administrative  Law  Judge  issued  his 
written  opinion  and  recommended 
ruling,  findings,  conclusions  and 
decision.  On  January  6, 1969, 
Respondent  filed  exceptions  to  the 
opinion  and  recommended  ruling  of  the 
Administrative  Law  Judge.  On  January 
17, 1989,  the  Government  filed  a 
response  to  Respondent's  exceptions. 
On  January  24, 1989,  Judge  Young 
transmitted  the  record  of  these 
proceedings,  including  the 
aforementioned  exceptions,  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  in  this  matter 
based  upon  the  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Administrative  Law  Judge  found 
that  Respondent  is  a  physician  hcensed 
to  practice  in  the  State  of  Pennsylania. 
In  January  1988,  a  cooperating 
individual  was  interviewed  by  DEA 
Task  Force  Agents.  This  individual 
indicated  that  he  was  a  patient  of 
Respondent  and  that  he  was  receiving 
Percocet  a  Schedule  II  narcotic 
controlled  substance,  from  Respondent 
because  of  his  drug  addiction.  On 
February  16, 1988,  the  cooperating 
individual  went  to  Respondent's  medical 
office  under  the  supervision  of  DEA 
Task  Force  Agents.  The  cooperating 
individual  was  equipped  with  an 
electronic  recording/ transmitting  device. 
The  cooperating  individual  told 
Respondent  that  he  no  longer  needed 
drugs  to  relieve  back  pain,  but  that  he 


was  hooked  on  Percocet  The 
Respondent  then  issued  the  cooperating 
individual  a  prescription  fw  40  Percocet 
The  Administrative  Law  Judge  found 
that  on  the  date  in  question,  the 
preponderance  of  the  evidence 
estabUshed  Respondent's  prescribing  of 
Schedule  D  controlled  substances  for  no 
legitimate  medical  purpose  and  outside 
the  scope  of  professional  practice. 

llie  Administrative  Law  Judge  also 
found  that  three  DEA  Task  Force  Agents 
posing  as  patients  went  to  Respondent's 
office  and,  on  each  of  six  occasions, 
obtained  prescriptions  for  Percocet  from 
Respondent  for  no  legitimate  medical 
purpose.  On  March  4, 1968.  a  DEA  Agent 
conducted  surveillance  outside  the 
building  that  houses  Respondent's 
medical  office.  The  Agent  observed 
large  numbers  of  persons  known  to  the 
police  to  be  drug  dependent  or  drug 
addicted  waiting  to  see  Respondent  at 
his  office  or  emerging  therefrom.  At  the 
hearing,  this  DEA  Agent  testified  that  he 
visited  Res(>ondent's  office  on  three 
occasions  in  an  undercover  capacity 
using  a  fictitious  name.  On  two 
occasions  he  received  a  prescription  for 
40  dosage  units  of  Percocet  The  first 
visit  was  on  March  18, 1968.  The  DEA 
Agent  went  to  Respondent's  Midland. 
Pennsylvania  office  and  told 
Respondent  that  he  fell  off  a  scaffolding 
a  few  years  ago  and  hurt  his  back. 
Respondent  told  the  Agent  that  he  knew 
the  Agent  was  using  the  story  just  to  get 
Percocet  Respondent  then  told  the 
Agent  that  he  was  going  to  treat  his 
codeine  abuse,  because  he  did  not  have 
a  back  problem,  and  that  he  would  try  to 
control  the  amount  he  took  and  decrease 
it  over  period.  Respondent  then  wrote 
the  Agent  a  prescription  for  40  dosage 
units  of  Percocet 

When  the  DEA  Agent  ret\irned  to 
Respondent's  office  on  April  18, 1988, 
again  in  an  undercover  capacity,  he 
observed  individuals  handing  in  empty 
prescription  vials  and  receiving 
prescriptions  in  return.  The  Agent  then 
handed  the  nurse  his  empty  prescription 
vial.  The  nurse  returned  with  a 
prescription  for  the  Agent  for  40  dosage 
units  of  Percocet  Thus,  the  Agent 
received  a  prescription  for  Percocet  from 
Respondent  without  Respondent's 
having  ever  made  an  examination  or 
even  spoken  to  the  Agent  who  was 
supposedly  his  patient 

The  Administrative  Law  Judge  found 
that  tm  additional  DEA  Task  Force 
Agent  also  operating  under  an  assumed 
name,  went  to  Respondent's  medical 
office  on  March  1, 1988,  and  asked  the 
Respondent  for  something  for  pain  from 
a  car  accident  that  occurred  18  months 
previously.  Respondent  asked  the  Agent 


Fwkral  RagbtOT  /  Vol.  M.  No.  40  /  Thunday.  KUrck  2.  IflM  /  NotlcM 


how  long  Im  had  been  hooked  on 
Percoceti  and  why  he  was  taking  them 
The  Agent  told  Respondent  that  he 
enjoyed  taklnf)  them  and  they  made  htm 
rrldx   Respondent  then  told  the  Aj^rnt 
thfii  he  waa  ttrung  out  and  that 
Respondent  was  treattn)(  him  for  his 
drug  pfT>blem.  Resondent  then  wrote  th* 
Agent  s  presdiptloa  for  40  tablets  of 
Pnrcocel  and  told  him  to  ofily  take  three 
a  day 

This  ORA  Agent  retum«>d  to 
Respondent's  medical  office  two  more 
times.  Rach  time  Respondent  conducted 
a  curaory  medi<:fll  examination  and 
wrote  the  Agent  a  prescription  for  40 
tablets  of  Percocet.  Respondent  Issued 
these  prescrtpttons  eren  af^er  the  DF^ 
Agent  told  Respondent  that  In  addition 
to  the  Percocet  he  was  receiving  from 
Respondent,  he  waa  alao  getting 
Percocet  on  the  streets  and  taking  more 
Peroooats  tiian  the  Respondent  had 
advised  trim  to  take. 

The  Administrative  Law  |udge 
condodad  that  all  these  prescriptions 
for  PeroooX  were  written  by 
Respondent  for  no  legitimate  medical 
purpoee.  At  the  hearing.  Respondent 
staled  that  he  wrote  thoae  prescriptions 
for  f^BfxxKiel  to  treet  the  'patients" 
narcotic  addiction  or  dependency. 
Respondent  maintained  that  he  did  not 
know  ancii  ooodact  was  prohibited  by 
law,  and  that  ha  was  trytag.  In  good 
faith,  lo  treat  thaaa  Individuals  for  their 
dependency.  The  Administrative  Law 
judge  found  that  sach  a  purpose,  even  tf 
it  had  bean  the  traa.  honest  purpose  and 
Intant  of  Raapondant  Is  beyond  what 
tha  law  parmlts  the  Raapondant  to  do. 
TIm  preacribing  of  a  narcotic  to  a 
narcotic  dependent  paraon  for  treatment 
of  hla  dependency  or  for  raalntenacne  Is 
not  lawful  In  any  caae.  Althoogh  direct 
administration  or  dlapanatng  can  be 
lawfuL  caoe  muat  have  a  spadai  DEA 
Reglstratiaa  to  do  so.  Respondent  does 
not  have  such  a  registration.  71  U  S  C 
823(g):  n  CFR  ISOIurta). 

The  Administrative  Law  fudge 
condudad  that  Rsapondent's  stated 
purpose  waa  a  sham.  Respondent  did 
not  praacriba  theee  substanoes  to  the 
DBA  AganU  In  good  faith  for  a 
legitimate  medical  purpoaa.  Respondent 
undertook  only  the  moat  saperfldal  of 
medical  examine tiona  before  Issuing  his 
customary  40  (^sroooet  prescriptions. 
Respondent  took  extremely  skimpy 
histories  from  these  supposed  patient 
addicts  before  he  began  "treating"  them 
for  narcotic  addiction  or  dependency  by 
prescribtaf  narcotic  aabatancas.  The 
under  coves  Agents  were  not.  In  fact 
narcotic  dependent  Indivldaala.  and  the 
Reapandanl  oonid  have  varlflad  this  tf 
he  had  conducted  any  tests  of  their 


condition.  None  of  the  Agents  patently 
represented  to  Respondent  that  they 
were  dependent.  Indeed.  It  was  the 
Respondent  who  insisted  that  they  were 
narcotic  dependent. 

The  Administrative  Law  [udge 
recommended  thst  the  Administrator 
revoke  Respondent's  Certificates  of 
Rrgistratioa  The  Administrator  may 
revoke  s  DEA  Certificate  of  RegistraUon 
if  he  determines  that  such  registration  is 
inconsistent  with  the  public  interest. 
Included  among  the  factors  to  be 
runsidered  in  determining  the  public 
interest  Ls  an  individual's  experience  in 
diiip«nalng  controlled  tubstancei  and 
compliance  with  applicable  State. 
Federal  or  local  law.  21  U.S.C  823(f). 
Respondent's  conduct  was  dearly  in 
violation  of  Federal  law,  and  his 
experience  with  regard  to  dispensing 
controllad  substancaa  waa  that  be  was 
mauilaining  oarootic  addicts. 
Respondent's  conduct  waa  tantamount 
to  dealing  drxigs  under  the  guise  of 
medical  practice.  An  armed  guard  stood 
doaa  by  tha  recaptlonist  as  she 
coUactad  feaa.  paid  in  cash,  from  so 
called  "patients  '  whan  they  entered  the 
office  and  before  they  aver  even  saw  the 
doctor  Tha  circumatancea  sarrounding 
Respondent's  practices  are  indicabve 
that  his  practice  was  oataida  the  scope 
of  bis  professional  practioa. 
Raspoiident's  behavior  leads  to  tha 
Inescapable  conduaion  that  be  cannot 
be  parmittad  to  aiaintain  his  DEA 
Registration. 

The  Administrator  adopts  tha  findings 
of  fact  conduakma  of  law  and  dadaun 
of  the  Admlnlstrativa  Law  fndge  In  Its 
entirety.  In  view  of  tha  foregoing  facts,  it 
la  quite  dear  that  Raapondant 
presciibod  Schedule  Q  controlled 
substancaa  for  no  legitimata  medical 
purpoaa  and  oatsida  tha  soopa  of 
professional  practioa.  Raapoiident's 
registration  is  dearly  inconsistent  with 
the  public  intsreat.  Accordingly,  the 
Administrator  o^  the  Drag  Enforcement 
Administration,  porsuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFIt  aiOO(b).  hereby 
orders  that  DEA  Certificates  of 
Rrglstration  AC10M742  and  600906377, 
prevloualy  issued  to  l.eon  D.  Coggin. 
M  D..  be,  and  they  hereby  are.  revoked. 
It  Is  furtiiar  ordered  that  any  pending 
applicatlona  for  renewal  of  said 
registrations  be.  and  they  hereby  are, 
denied. 

At  the  time  the  Order  to  Show  Caose 
and  immediate  Snspension  was  served 
on  Respondent  all  controlled 
subetanoaa  possessed  by  Respondent 
under  the  eathority  of  his  then- 
suapanded  registration  ware  placed 
under  seal  and  removed  for  safekeeping. 


21  U.S.C.  824(f)  provides  that  no 
disposition  may  be  made  of  such 
controlled  substances  under  seal  until 
the  time  for  taking  appeals  has  elpased. 
Accordingly,  these  controlled 
substances  shall  remain  under  seal  until 
April  3. 1988,  or  until  any  appeal  of  this 
order  has  been  condudad.  At  that  time. 
all  such  controlled  subatances  shall  be 
forfeited  to  the  United  States  and  shall 
be  disposed  of  pursuant  to  21  U.S.C. 
881(3). 
This  order  is  effective  immediately. 

Datod  Pebrvary  Z7.  1980. 
jokaCLrwa. 
Aiimmiatrnlor 
(l-K  Doc.  aB-«8M  PUed  5-1-86:  845  am] 


Manutacturar  of  ControMad 
Subatanc— ;  fWglatf  Won,  8tar<ng 
Drug  Inc. 

By  Notice  dated  February  17. 1968. 
and  published  in  the  Fadacal  Ragislsr  on 
February  24,  1988,  (53  FR  5480),  Sterling 
Drug  Inc..  33  Riverside  Avenue, 
Rensselaer,  New  York  12144.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  pethidine 
(meperidine)  (9230).  a  basic  dass  of 
controlled  substance  listed  In 
Schedule  II. 

No  comments  or  obiections  have  been 
received  Therefore,  pursuant  to  section 
303  of  the  Comprehenaive  Drug  Abuse 
Prevention  aiui  Control  Act  of  1070  and 
Title  21.  Code  of  Federal  Regulatioos. 
1 130134(e).  the  Administrator  hereby 
orders  that  the  applicatian  submitted  by 
the  above  Qrm  for  registratioa  as  bulk 
manufacturer  of  the  basic  dasa  of 
controlled  substance  listed  above  is 
granted. 

Dated;  February  24.  IMO. 
G«BS  R.  HaisBp. 

Deputy  AstiiUmt  Admiatttrator,  Office  of 
Divvrtion  Control.  Drug  Enforcement 
Administration. 
[FK  Doc.  B0-48S5  Filed  ^1-80:  B.45  am] 


Contrdlad  Subatancaa; 
RaaataMWwnant  of  tha  11 
Aggragata  Production  Quota  for 
Mathytpltanldata 

AQSMCr:  Drug  Enforcement 
Administration  (DEA).  Justice. 

action:  Notice  of  an  established  1989 
aggregate  production  quolH 


r  This  notice  reei>tabli8hes  the 
1980  aggravate  production  quota  for 
methylphenidate  taking  into 


consideration  the  Administrator's  order 
to  recalculate  the  1986  aggregate 
production  quota. 

DA'ri:  This  order  is  effective  upon 
pubUcation. 

F0«  RMTMCR  MFOmiA-nON  CONTACT. 

Howard  McClain,  Jr.,  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration.  1406  I  Street  NW.. 
Washington.  DC  20537,  Telephone:  (202) 
633-1366. 

•u^mAwrfAiVY  iNFomiATiON:  Section 
306  of  the  Controlled  Substances  Act  (21 
U.S.  Code  826)  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  DEA 
pursuant  to  {  0.100  of  Title  28  of  the 
Code  of  Federal  Regulations. 

On  December  16, 1988,  a  notice  was 
published  In  the  Federal  Register  (53  FR 
50591)  stating  the  DEA  Administrator's 
ruling  concerning  the  1986  quotas  for 
methylphenidate.  As  stated  in  this 
notice,  the  Administrator  has  carefully 
reviewed  the  entire  record,  which 
Induded  the  opinion  and 
recommendations  of  the  Administrative 
Law  Judge,  the  findings  of  fact  and 
condusions  of  law  proposed  by  the 
parties,  the  response  to  those  exceptions 
and  motions  filed  by  all  counsels,  all  the 
exhibits  and  affidavits  and  all  of  the 
transcripts  of  the  hearing  sessions. 
Based  on  findings  and  condusions 
stated  in  the  notice,  the  Administrator 
has  ordered  the  DEA  staff  to 
"redetermine  the  1986  aggregate 
production  quota  for  methylphenidate  so 
as  to  provide  for  medical  scientific 
research  and  industrial  needs  of  the 
United  States,  for  lawful  export 
requirements  and  for  the  estabUshment 
and  maintenance  of  reserve  stock." 
Therefore,  in  this  notice.  DEA 
reestablishes  the  aggregate  production 
quota  for  methylphenidate  for  1989 
which  will  permit  the  bulk 
manufacturers  of  methylphenidate  to 
produce  additional  amounts  of  this 
controlled  substance. 

In  determining  the  below  listed 
reestablished  1989  aggregate  production 
quota,  the  DEA  staff  considered  the 
actual  1986  sales  and  year-end 
inventory,  the  amount  manufactured  by 
the  companies  in  1986  and  in  an 
inventory  allowance  of  50  percent  of  net 
disposals  as  per  21  CFR  1303.24(c)  for 
the  manufacturers  of  methylphenidate. 

Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291.  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 
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This  action  has  been  analyzed  in 
acoordance  with  the  prindples  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  matter  does  not  have  suffident 
federalism  imj^cations  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibihty  Act  5  U.S.C.  601,  et  seq.  The 
establishment  of  annual  aggregate 
production  quotas  for  Schedules  1  and  D 
controlled  substances  is  mandated  by 
law  and  by  the  international 
commitments  of  the  United  States.  Such 
quotas  impact  predominantly  upon 
major  manufacturers  of  the  affected 
controlled  substances. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of  1970 
(21  U.S.C  826)  and  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  by  {  0.100  of  Title  28  of 
the  Code  of  Federal  Regulations,  the 
Administrator  hereby  orders  that  the 
1989  aggregate  production  quota  for 
methylphenidate,  expressed  in  grams  of 
anhydrous  base,  be  established  as 
follows: 


Basic  Ctass 


Schedule  II:  MelhylphaiMala.. 


isaa 


producSon 

quois 

(grams) 


2.527.000 


fohoC  La%vn 

Administrator,  Drug  Enforcement 
A  dminiatration. 

Dated:  February  14, 1968. 

[FR  Doc.  80-4886  Filed  3-1-SQ;  8:45  am] 


UBRARY  OF  CONGRESS 

Amarican  Folldlfa  Cantar,  Board  of 
Trustees  Meeting 

aoency:  Library  of  Congress. 
ACTKMC  Notice  of  meeting. 

summary:  This  notice  announces  a 
meeting  of  the  Board  of  Trustees  of  the 
American  Folklife  Center.  This  notice 
also  describes  the  functions  of  the 
Center.  Notice  of  this  meeting  is 
required  in  accordance  with  Pub.  L  94- 
463. 

DATE  March  3, 1989,  9:00  a  jn.  to  1:00 
PJD. 


:  WhitUll  Pavilioa  Jefferson 
Building.  Library  of  Congress.  10  First 
Stieet  SE..  Washington.  DC 
FON  RNITHCR  MFORMATKM  CONTACT: 
Raymond  L  Dockstader.  Deputy 
Director,  American  Folklife  Center. 
Washington.  DC  20540. 

SUaaLEMDfTARY  evomuTiON:  The 

meeting  will  be  opeu  to  the  pubbc.  It  is 
suggested  that  persons  planning  to 
attend  this  meeting  as  observers  contact 
Raymond  Dockstader  at  (202)  707-6590. 

"The  American  Folklife  Center  was 
created  by  the  U.S.  Congress  with 
passage  of  Pub.  L  94-201,  the  American 
Folklife  Preservation  Act  in  1976.  The 
Center  is  directed  to  "preserve  and 
present  American  folklife"  through 
programs  of  research,  documentation, 
ardiival  preservation,  live  presentatioa 
exhibition,  publications,  dissemination, 
training,  and  other  activities  involving 
the  many  folk  cultural  traditions  of  the 
United  States.  The  Center  is  under  the 
general  guidance  of  a  Board  of  Trustees 
composed  of  members  from  Federal 
agendes  and  private  life  widely 
recognized  for  their  interest  in  American 
folk  traditions  and  arts. 

The  Cent«'  is  structured  with  a  small 
core  group  of  versatile  professionals 
who  both  carry  out  programs  themselves 
and  oversee  projects  done  by  contrad 
by  others.  In  the  brief  period  of  die 
Center's  operation  It  has  energetically 
carried  out  its  mandate  with  programs 
that  provide  coordination,  assistance, 
and  model  projects  for  the  field  of 
American  folklife. 

Dated  February  24. 1989. 
Rhode  W.  Cantar, 

Associate  Librarian  for  Management 
[FR  Doc.  89-4900  Filed  3-1-89:  8:45  am] 
BaUMQ  coot  M1S-*1-B 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Nottca  (8»-14)] 

NASA  Advisory  Coundl  (NAC),  Space 
Sdanca  and  AppHcationa  Advtoory 
Committee  (SSAAC),  Spece  Phyaics 
Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Sdence 
and  Apphcations  Advisory  Committee. 
Space  Physics  Subcommittee. 
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OATl  AMD  TSiB:  March  15, 1080.  9  aun.  to 
5  p  m..  and  March  10,  1968.  9  mja.  to  5 

p  m 

ADOW— :  Holiday  Inn  Capitol.  S50  C 
Street  SW  ,  Waihington.  DC  20024 
PO*l  FUMTHm  MPOratATIOM  COVrTACT. 

Dt  Stanley  Shawhan.  Code  ES,  National 
Aeronautica  and  Space  AdmLiiistratton. 
Wathlnglon.  DC  2054«  (202/453-1876). 

•UPM^JMMTAJIV  wypl— ATKXt  The 
Spaca  Science  and  Appbcationa 
Advisory  Coounittea  cx)naults  with  and 
adviaei  the  NASA  Offioe  of  Space 
Saenca  and  AppUcatloai  (O^A)  on 
long-ranfa  plant  for.  work  In  proRresa 
on.  and  accompllahmanta  of  NASA's 
Space  Sdenca  and  Application* 
programa.  The  Spaca  Phyalcs 
Suboonunlt^ea  provtdaa  advice  to  the 
Spaca  Phyaica  D^vlaton  and  to  the 
SSAAC  on  operation  of  the  Space 
Phyiica  Program  and  on  formulation  and 
tmplenHmtation  of  the  Space  Phyilca 
research  itratej^y  The  Subcommittee 
wvll  meet  to  diacutt  the  itatiu  of  the 
Reaulta  of  Placal  Year  1969  NASA 
Reaearch  Annoanceroents  (NRA), 
Misalon  Operations  and  Data  Analysu 
Plana.  Strategic  Planning.  Budget 
Prloritlea,  and  future  plana  for  the 
Subcommittee.  The  Sobcommlttee  la 
chaired  by  Dr  George  Siacoe  and  is 
compoaad  of  IS  members.  The  meeting 
will  be  open  to  tha  public  up  to  the 
capacity  of  the  room  (approximataly  36 
Including  Subcommittee  mambars). 

Type  of  Meetjng  Open. 
Agenda. 

Wednesday.  March  15 
9  a  m. — Introductioa  aod  Opentng 

Remarks. 
11  am. — Mission  Oporatioaa  and  Data 

Analysis  Plana. 
1:30  pm— US/USSR  joint  Working 

Groap  Planning. 
3:30  p  m.-^trateglc  Plan:  OrblHng 

Solar  Laboratory  (OSL).  future 

mission  candidates,  and  active 

space  plaama  aKparlnkants. 
5  pjo. — Adiovra. 
Thursday.  March  16 

9  am  —Budget  PHorttlea 

1  p  m-     Is— es  Relating  to  KUalth  of 

the  Space  Physics  Comiimlty 
Z  p.m — Subcommittae  Dtscnaaioa  and 

Kuture  Planning. 
5  p  m. — Adjourn 


Advisory  Ca— niff—  Maat^faoMrW  Offi 

NoSMMoi  AgtTtnnatiut  atui  Sptrcf 

Adrntuum^xiOoa. 

(PR  Due.  W-CTVI  ntmd  >-l~«t  UAk  tml 


NUCL£AA  REQUCATORY 
COMMISSION 

[Oodwl  Noa.  B0-3M  and  50-370] 

Duke  Powvr  Co.;  Envtronm«ntal 
Aam—ummnt  and  Finding  of  No 
Stgnflctant  Impact 

The  United  States  Nuclear  Regulatory 
Conunlasioa  (the  Commission |  is 
consldenng  issuance  of  amendments  to 
•  Kacibty  Operating  License  Noa.  NPF-9 
and  NPF-17  issued  to  Duke  Power 
Company  (the  hcensee).  for  operation  of 
the  MoGuira  Nuclear  Station.  Units  1 
and  2.  located  in  Mecklenburg  County. 
North  Carolina. 

Envirooroantal  Aaaeasment 

IdentificaUon  of  Proposed  Action 

The  amendments  would  revise 
Technical  Sp«:if1caHon  (TS)  3/4.7.13 
"Groandwstar  Level"  and  referenced 
Table  3.7-7  "Groundwater  Level 
Monitors."  T8  3  7.13  presently  requires 
that  groondwalar  level  be  maintained  at 
specified  levels  as  determmed  from 
eleven  interior  and  exterior  groondwater 
level  monltora  stituated  in  or  near  the 
Reactor  Bulklinga.  the  Aoxiliary  Building 
and  the  Diesel  Ceneralor  Buildings.  The 
proposed  change  woold  delete  the 
groundwater  monitors  for  the  Reactor 
Buildings  and  the  Diesel  Generator 
Buiidlngs.  leaving  only  the  five  monitors 
for  the  Auxiliary  Building.  The  change 
would  Introduce  a  singia  alarm  level 
(731  feet  MSL)  for  the  Auxiliary  Building 
monitors,  and  would  change  the  unit 
Bhutdo«vn  requirements  from  one 
alarmed  monitor  to  three  alarmed 
monitors  oat  of  a  total  of  five  for  the 
Auxiliary  Building.  Duke  Design 
Engineering  hat  performed  anaiiraes 
which  show  that  tha  Reactor  Bihidings 
and  Diesel  Generator  Buildings  can 
withstand  groundwater  elavation 
corretponduig  to  plant  grada,  780  feet 
MSL  (which  is  also  the  full  pond  laval 
fur  Lake  Norman)  and  that,  therefore,  it 
is  not  necessary  to  continue  monitoring 
the  groundwster  lavala  for  thcae 
particular  buildings.  Elevation  737  feet 
MSL  was  calcalatad  to  b«  tita  maKimam 
level  that  groundwater  oowkl  riaa  bafors 
overturning  due  lo  buoyancy  would 
begin  for  the  Aoxiilary  Building.  To 
avoid  reaching  this  lavaL  tika  propoaad 
T8  would  reqmre  that  if  groundwater 
level  exoeeda  elavatton  731  foel  MSL  as 
Indicated  by  3  of  5  monitor  alarms,  and 
cannot  be  reduced  tn  one  boor,  the 
McGuire  Station  (both  imitt)  must  be  in 
at  leaat  ho*  standby  within  •  hoars,  and 
hot  skuldown  within  the  next  0  hours. 
and  cold  shutdown  within  the  following 
30  hoars.  Tha  aasodatad  survaillanra 
requirements  would  be  changed  to 


require  that:  (1)  The  groundwater  level 
be  demonstrated  each  shift  to  be  below 
elevation  731  feet  MSL  and  (2)  the 
groundwater  level  monitor  instrument/ 
loop  for  the  specified  locations  be 
demonstrated  operable  annually  by  loop 
calibration  or  operational  tett. 

The  propoted  action  is  in  accordance 
with  the  licensee's  spplication  for 
amendments  dated  January  27, 1988, 
which  replaced  a  previous  related 
application  dated  October  31. 1984. 

The  Need  for  the  Proposed  Action 

The  proposed  change  Is  needed  to 
eliminate  an  Inconsistency  between  the 
"alert"  levels  needed  to  satisfy  existing 
TS  3.7  13  and  the  detection  capabilities 
of  the  mterior  monitoring  instruments  as 
actually  installed  at  McCulre.  "Hie 
current  TS  requires  specified  action  at 
an  "alert '  level  thai  is  2  feet  above  floor 
level.  As  installed,  the  interior  monitors 
are  located  In  the  exterior  walls  at  2  feet 
8  inches  above  floor  level  and  the 
pressure  sensors  are  at  3  or  4  feet  above 
floor  level.  Thus,  the  lowest  possible 
level  alarm  for  these  monitors  a  about  3 
or  4  feet  above  floor  level.  The  proposed 
action  would  eliminate  the  present 
inconsistency  by  substituting  a  new 
alarm  level  at  731  MSL  as  the  basis  for 
action.  The  proposed  change  would  also 
avoid  needless  shutdown  of  the  reactor 
at  groundwater  levels  or  localized 
increases  for  which  licensee's  design 
analysis  have  demonstrated  no  adverse 
effect  to  structures. 

Environmental  Impacts  of  the  Propoted 
Action 

Since  the  lower  elevations  of  some 
Category  1  structures  at  the  McGuire 
Nuclear  Station  are  below  the  natural 
water  table,  a  permanent  groundwater 
dewatering  (drainage)  system  was 
installed  daring  initial  construction  to 
lower  the  water  table.  The  groundwater 
system  reiievas  subsurface  hydrostatic 
loadings  by  collecting  groundwater  in 
wall  drains,  basemat  flow  channels  and 
sumps,  thereby  creating  a  depression  in 
the  water  table  tn  the  vicinity  of  the 
powerblock.  This  protects  the  structures 
by  limiting  structural  stresses  exerted 
upon  the  Auxiliary  and  Reactor 
Buildings  due  to  hydrostatic  pressures 
and  uplift  forces  as  a  result  of  high 
groundwater  lerets.  Daring  normal 
operation  of  the  miderdrain  system, 
groundwater  level  is  maintainted  at  or 
below  elevation  712  feet  MSL  in  the 
Auxiliary  Building  areas  and  elevatloo 
717  feet  MSL  In  tftw  Raactor  Building 
araaa.  Groundwtar  ooBacted  (n  the 
undartkain  suafia  ia  [■^■■■n««H  to  the  Yard 
Storm  Drain  Oyslaa  or  to  tha  Twbine 
Building  sumpa  via  sump  pumpa  tocatad 


in  the  Axuiliary  Building  and  ia 
subsequently  (hscharged  to  the  Catawba 
River  by  way  of  Ae  Conventional  Waste 
Water  Basin. 

The  proposed  dianges  do  not  alter  the 
design  of  the  dewatering  system  or  its 
function.  Therefore,  the  groundwater 
levels  normaUy  maintained  by  thiy 
system  and  groundwater  hydrajogy  for 
the  site  are  not  chai^ged.  S^nilarly,  the 
quantity  and  quality  of  groundwater 
collected  and  discharged  from  the 
station  are  not  changed. 

The  purpose  <rf  iiw  TS  is  to  ensure 
that  groundwater  levels  are  monitored 
and  preventinf  from  rising  to  a  potential 
failure  to  limit  for  the  Auxiliary  Building 
(such  as  could  reaolt  from  gross  failure 
of  the  undrain  system.  foOowed  by 
prolonged  inattention].  The  potential 
failure  limit  is  based  on  engineering 
cakulatioQS  indicating  that  the 
Auxiliary  Building  is  susceptible  to 
overturning  dne  to  buoyancy  at 
elevatioD  737  feet  MSL  Under  the 
requirements  of  the  proposed  TS  change, 
if  groundwater  level  at  the  Auxiliary 
Building  exceeds  elevation  731  feet  MSL 
as  indicated  by  3  of  5  specified 
groundwater  monitor  alarms,  and 
cannot  be  reduced  in  1  hour,  the 
McGuire  units  would  be  placed  in  a  cold 
shutdown  condition.  Other  analyses 
have  determined  that  the  Reactor 
Buildings  and  the  Diead  Generator 
Buildings  are  designed  to  withstand 
hydrostatic  loadings  due  to  groundwater 
levels  up  to  top  of  grade  (780  feet  MSL) 
which  is  also  the  full  pond  level  for 
nearby  Lake  Norman.  Therefore,  no  TS 
requirement  is  needed  regarding 
groundwater  for  the  Reactor  Buildings  or 
Diesel  Generator  Buildings. 

The  staff  has  reviewed  the  proposed 
changes  and  has  found  them  to  be  based 
upon  conservative  analyses  of  litniH^^g 
structural  concerns  due  to  groundwater, 
and  lo  provide  for  rehable  and  timely 
indications  of  the  need  for  actions  to 
place  the  facility  in  a  safer  condition 
before  groundwater  levels  sufficient  to 
cause  these  limting  structural  concerns 
could  be  reached.  The  requirement  to  be 
in  cold  shutdown  before  groundwater 
levels  at  structural  limits  can  be  reached 
is  consistent  with  the  existing  TS.  Thus, 
the  proposed  change  does  not  increase 
the  probability  or  consequences  of 
accidents. 

The  groundwater  system  is  a  non- 
radiological  system.  The  proposed 
change  involves  no  adverse  change  in 
the  types  or  amounts  of  radiological  (or 
non-radiological)  effluents  that  may  be 
released  offsite,  and  no  increase  in 
allowable  individual  or  cumulative 
occupational  radiation  exposure. 

Accordingly,  the  Coaunission 
ooadudas  that  this  proposed  action 


Fwfaral  lUgbfr  /  VoL  54.  Na  40  /  TliurBday,  March  2,  19BQ  /  Notices 


aei 


would  result  tn  no  significant  adverse 
envimBDRital  imfMct 

Alternative  to  the  Proposed  Action 

Since  the  Commiamon  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  ^ 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  environmental 
Impacts  of  plant  operation  and  could 
result  in  reduced  operational  flexibility 
and  needless  shutdowns. 

Alternative  Use  of  Resource* 

Tliis  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Relating  to 
Operation  of  the  William  B.  MoGuire 
Nuclear  Station,  Units  1  and  2,"  dated 
April  1976  or  its  addeiuliBn  dated 
January  1961. 

Agencies  and  Persons  Consulted 

The  NRG  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  Ns  Sgnificant  impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  actioD  will  not  have  a 
significant  adverse  ^ect  on  ^e  quality 
of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  January  27,  1988  and 
a  previous  application  of  October  31. 
1984,  which  it  replaced.  Also  see  die 
licensee's  lettera  dated  April  28,  June  21, 
and  August  25, 1988,  which  provided 
revised  or  supplemental  information  in 
support  of  the  January  27, 1988 
application.  A  detailed  description  of 
the  groundwater  system  can  be  found  in 
McGuire  FSAR  section  2.4.13.  These 
documents  are  available  for  pubhc 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Sti^et,  NW.. 
Washington,  DC  and  at  the  Atidna 
Library.  Univenity  of  North  Carolina, 
Charlotte  (UNCC  Station),  North 
Carolina  28223. 

Dated  at  Rockviile.  Maryland,  this  24th  day 
of  February  1988. 


For  tiM  Nuclear  Regolatoty  CaanniMran. 
Dsvid  B.  Mattfaetrs, 

Director,  Project  Directorata  11-3.  Divitior  of 
Reactor  Project*— l/Il.  Office  ofNaclear 
Reactor  Regulation. 
(FR  Doc  aB-«859  Piled  *-!-»:  8:45  amj 
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Advisory  CemmKtao  on  Roactor 
SafoguTda;  Maatliig  Agandi 

in  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  US.Q  2039.  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
March  0-11, 1989,  tn  Room  P-lia  7920 
Norfolk  Avenue,  Betfaesda.  Md.  Notice 
of  this  meeting  was  pabbshed  in  the 
Federal  Ragialer  on  February  22. 1988. 

Thursday,  March  S,  1980 

8:30  a.m.-8:45  a.m.:  Comments  bv 
ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  report  briefiy  regarding 
items  of  crarent  interest 

8:45  a.m.-lZOO  Noon:  Peach  Bottom 
Nuclear  Potver Station  (Open) — The 
Committee  will  review  and  report  on  the 
proposed  restart  of  the  Peach  Bottom 
Nuclear  Power  Station. 

1.-00  p.rrL-2:30  pMU-  Containment 
Design  Criteria  (Open) — Discuss 
proposed  ACRS  activities  regarding  the 
development  of  containment  design 
criteria  for  future  nuclear  power  plants. 

Z-45 pMi.-3:15 pjn-  Future  ACRS 
Activities  (Open) — The  membes  will 
discuss  anticipated  ACRS  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 

3:1S  p.m.^:45  pjn.:  ACRS 
Subcommittee  Activities  (Open) — The 
members  will  hear  and  discuss  the 
status  of  assigned  ACRS  subcommittee 
activities  by  designated  subocnunittees. 

3:45-5:15 pjnj  Severe  Accident 
Research  Program  Plan  (Open) — 
Review  and  report  on  proposed  NRC 
Severe  Accident  Research  Program  Plan. 

515 p-m.-AHO p.m.:  Appointment  of 
ACRS  Members  (Open /Closed) — 
Discuss  the  status  of  appointment  of 
ACRS  members  and  proposed  plans  for 
selection  of  future  ACRS  members. 

Portions  of  this  session  will  be  closed 
as  appropriate  to  discuss  information 
the  release  of  whidi  would  represent  a 
cleariy  unwarranted  invasion  of 
personal  privacy. 

Friday,  March  10, 1989 

8:30  a.m.-9:30  a.m.:  NRC  Safety  Goal 
Policy  (Open) — Discuss  proposed  ACRS 
comments/recommendations  regarding 
the  use  of  NRC  Safety  Goal  Policy  for 
evaluating  the  effectiveness  of  NRC 
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r«gulatloo«  In  protactlng  the  public 
h««lth  uvd  Mfety 

fkX  ajxt  -  12in  noon.  Leak  Befor&- 
Bnak  T&chnology  (Op«n) — OIscum 
propo««d  NRC  Commiaaion  policy 
•UtaiiMnt  regarding  ■ddltlonal 
application  of  tha  leak-befor«-break 
technology  to  emergency  core  cooling 
■yatema  dealgn  and  environmental 
qualiflcation  of  componenta. 

liX) p~m.-2.X p.m.  MtwOng  wilh  th« 
NRC  ExecutivB  Dir&ctor  for  Operaliont 
(Open) — The  membera  will  diacuaa  the 
plana  for  completion  and  uae  of 
NUREC-nsa  Reactor  Rlak  Reference 
Document  and  other  mattera  of  mutiial 
Intereat. 

Z.-4J  p.m. -5.30 p.m..  PreparaOon  of 
ACRS  RttporU  (Openh- Otacuaa 
propoaed  ACRS  reporta  to  NKC 
regarding  Itema  conaidertHl  during  thia 
meeting 

Saturday.  IMarcfa  It.  1M« 

IkM  a.m    IZW  mwn  I'mparaUon  of 
ACRS  ReportM  (Open)— Diacuaa 
propoaed  ACRS  reporta  to  NRC 
regarding  ilema  conaiderttd  duniig  thia 
meeting. 

IW p.m  -2:M p.m.  Mi$celluntfou$ 
(Open) — Continue  diacuaalon  of  Itema 
conaldered  during  thia  meeting 

Procadurea  for  the  conduct  of  and 
participation  in  ACRS  meetinga  wnn 
publlahed  in  the  Federal  Raglatar  on 
October  V.  19M  (M  FR  434«7)  In 
accordance  with  theae  procadurea.  oral 
or  written  Itatementa  may  be  presented 
by  membera  of  the  public  reoordlnga 
will  be  permitted  only  during  Ihoae 
portiona  of  the  meeting  when  a 
tranacrlpt  la  being  kept,  and  queationa 
may  be  aaked  only  by  membera  of  the 
Committee,  tta  conaultanta.  and  Staff 
PeraoiM  dealrlng  to  make  oral 
atatemanla  ahould  notify  the  ACRS 
RKScutive  Director  ai  far  in  advance  aa 
practicable  ao  that  appropriate 
arrangementa  can  be  made  to  allow  the 
naceaaary  time  during  the  meeting  for 
auch  atalemenla.  Uae  of  ttlll.  motion 
pictura  and  teieviaion  cameraa  during 
Ihia  meeting  may  be  limited  to  aeleirted 
portiona  of  the  meeting  aa  determined 
by  tha  Chairman.  Information  regarding 
the  time  to  be  aet  aaide  for  thia  purpove 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director.  Mr 
Raymond  F  Fraley.  prior  to  the  meeting. 
In  view  of  tha  poaaibility  that  tha 
achedule  for  ACRS  meetinga  may  l>e 
ad|uated  by  the  ChairmHn  aa  neccaaary 
tu  (acililate  the  conduct  of  the  meeting. 
peraona  planning  to  attend  ahould  check 
with  tha  ACRS  Rxe<:ulive  Director  if 
auch  reacheduiing  would  reault  m  major 
ioconvenlenca 

1  have  determined  in  acctirdance  wilh 
iul)a«ction  tO(d]  Pub  L  *2  463  that  It  la 


necessary  to  dosa  portloaa  of  thli 
meeting  aa  noted  above  to  discuss 
Information  tha  release  of  which  would 
represent  a  dearly  unwarranted 
Invaston  of  personal  prlvscy  (5  U.S.C 

562b(cK9)). 

Further  Infonnation  regarding  topics 
to  be  dlacussed  whether  the  meetiiig 
haa  been  cancelled  or  reacheduled.  the 
Chairman  a  ruling  on  requeata  for  the 
opportuxuty  to  preaent  oral  itatementa 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director.  Mr  Raymond  F. 
Fraley  (telephone  301/402-0049). 
between  S:1S  a.m.  and  5:00  pjn. 

Data-  February  M.  1900 
lo^CHoyU. 

AdviBory  Comauttmm  Manag»irmn(  Officer 
[FR  Doc  a»-4Ma  Filed  S-l-aS:  84S  ain| 


|OookatNalO-42SAl 


Co,  at  al;  No 
SIgnHlcsnt  Antitrust  Ctwnosc  mwI 
Tinw  for  FMng  RoguMts  for 
n— whMrton 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  haa  made  a  finding 
in  accordance  with  aection  105c(2)  of  the 
Atomic  Energy  Act  of  1964.  ai  amended, 
that  no  lignincant  (antitruat)  changea  in 
the  licenaees'  sctivitiea  or  propoaed 
activlHss  have  occurred  aubaequent  to 
the  previous  antitruat  operating  license 
review  of  Unit  1  of  Plant  Vogtia  by  the 
Attorney  General  and  tha  Conumaaion. 
The  finding  la  aa  followa. 

Section  10»c(2|  of  th«  Atonuc  Rnergy  Act  at 
1964.  aa  amended,  providaa  for  an  anutniat 
review  of  an  appbcadon  fur  an  operating 
licenae  d  the  Coouniaaioa  detenmoM  thai 
■ignificant  ch«ng«a  In  the  llcenaee'i  actintle* 
or  propoaed  actlvltiea  have  occurred 
■ubaequeni  to  lb«  prvvloua  conatruction 
permJl  rrvlsw  Tba  Cooimiaaion  haa 
deiogatad  tha  authority  to  maka  tha 
"iqpuncant  change"  datanninatlon  lo  the 
Diractor.  Offioa  ot  Nuclaar  Raactor 
Regulation.  Bated  upon  an  •xammation  of 
tha  rventa  tinea  the  iaauanca  of  the  Plant 
Vogtle  1  oparatlna  licenae  to  Georgia  Puwnr 
Cooipany.  »t  oJ^Oim  itafli  of  tha  Policy 
Devatoptnant  and  Technical  Support  Branch. 
Office  of  Nuclear  Reactor  Regulation  and  the 
OfHoa  of  tha  General  CounaeL  hereafter 
rafarrad  to  aa  "ttafl."  have  jointly  oooci tided. 
■  ftar  oonauitatloa  with  the  [)epartnient  of 
juatlce.  thai  the  change*  that  tiave  occurred 
ilnce  the  Plant  Vogtie  Unit  1  antitruat 
operating  lioenee  review  era  ao*  ot  the  na ttire 
tu  rrquir*  a  aecond  antitruat  review  at  the 
operating  Ucenae  tiage  ol  tha  application. 

In  reatiiing  thia  conclualon.  the  itaff 
conaiderad  tha  ttructura  of  tha  alectnc  atiiity 
induatry  In  Georgia,  the  evonta  relevant  to  the 
Plant  Vogtie  Unit  1  operating  Ucenae  review 
at  wrll  at  tha  evniitt  thai  have  orcurrwl 


aubaequent  to  tha  Flaot  Vogtle  Unit  1 
operating  Uoeoaa  review. 

The  conclualon  of  tha  aUfTa  analyaia  i*  at 
foQowa: 

Sectloa  106c  of  the  Atoiaic  Boergy  Ac<  of 
1964.  aa  asMnded.  providaa  for  pre-Uoenalng 
antitruat  revlewi  of  cocnmardal  power 
reactor*  at  the  oonatructioa  permit  and 
operating  lioenae  itagea  of  the  Ucenalng 
proceaa.  The  antitruat  operating  Ucenae 
review  ta  not  Intended  aa  a  da  novo  review 
but  if  focuaed  only  on  thoaa  activitiea  of  the 
Uoenaee<t)  that  have  occurred  aince  tha 
compleUon  of  the  conatruction  permit  review. 

Thu  concept  of  reviewing  only  aigmficant 
changu  in  tha  Ucenaee't  activitiea  at  the 
operating  Uoanae  ataga  haa  been  appbed  by 
the  atafT  to  reviewt  of  multlunit  plant 
appUcaUona.  For  thoaa  planU  with  multiple 
reactor  Ucenaea,  the  itafT  conducU  aeparate 
antitruat  reviewt  for  each  reactor  when  the 
reactor*  are  licenaed  on  a  delayed  or 
ttaggered  achedule.  I.e..  when  the  reactor* 
are  acheduled  to  be  licenaed  eighteen  montha 
or  more  aparL 

Aa  Indicated  iupra.  the  antitruat  operating 
licenae  review  of  Unit  1  of  Plant  Vogtle  wat 
completed  in  November  of  1980  and  the 
reactor  waa  licenaed  in  N4arch  of  1967.  Unit  2 
of  Plant  Vogtle  la  acheduled  to  be  licenaed  In 
Marrii  of  1989  and  m  light  of  the  two-year 
lapae  iince  the  prevlou*  review  of  tha 
licenaeea,  the  itafT  initiated  a  aeparate 
antitruat  review  of  Unit  2 — with  the  focua  of 
the  review  on  any  tignificani  change*  in  the 
licenaee*'  activitiea  tince  the  completion  of 
the  previoua  review  in  1986. 

The  changea  in  the  liceaaeea'  activitiea 
atnoe  the  previoua  antitruat  review  have  been 
largely  the  reault  of  pollctea  and  agreementt 
that  wer«  inUtiatad  aa  a  reault  of  Ucenae 
conditiona  placed  upon  tha  principal  licenaee. 
Georgia  Powar  Company,  dunng  the  antitruat 
conttruction  permit  review  The  ttafT  noted  in 
It*  operating  licenae  review  of  Unit  1  of  Plant 
Vogtle.  that  the  competitive  proceaa  in  the 
Georgia  electnc  bulk  power  induatry  had 
Improved  markedly  Moreover,  the  ttafT 
attributed  thu  poaitive  change  to  the 
■ucceatfui  impkementatUMi  of  the  antitruat 
licenae  conditiona  impoaed  by  the 
Commitaion.  It  wat  also  noted  that  power 
tyttema  throughout  Georgia  and  adjacent 
tiate*  were  better  able  to  control  their  own 
(wwer  aupply  dettmie*  by  taking  advantage 
of  new  power  tuppiy  option*  and  alternative* 
made  available  by  a  more  competitive  bulk 
power  lupply  tyttem. 

The  ttafTt  review  of  change*  in  the 
licenaeea'  acnvltie*  tince  1980  indicatet  that 
tha  procompeutive  effecta  idaotiried  dunng 
Iha  Volgle  1  OL  review  are  continuing. 
Vanoua  energy  exchange  agreement*  among 
induatry  player*  have  been  entered  into  and 
activated,  thereby  •tlmulatlng  more  afficienl 
operation*  among  a  wide  variety  of  industry 
player*  throughout  the  toutheaatem  portion 
of  the  country  Georgia  Power  Company  I* 
proMdlng  power  and  energy  tranaaction*  to 
various  power  tyatem*  in  Georgia  a*  well  at 
Florida.  The  integrated  tranamitaion  tyttem 
that  emerged  from  the  Comraiaalon  t  antitruat 
conatruction  permit  review  of  Plant  Vogtle  in 
the  mid  1070' I  allow*  for  owTter«hlp  of 
portiona  of  ttie  Georgia  trantraltaion  grid  by 


ail  power  eyatans  iB  the  State  aad  Ate 
tranamiastan  airanfanant  haa  baan  cttad  by 
tndas^  abssrvar*  aa  a  nodal  for  foinl 
tranamiaaion  agreamenta  ta  other  ■*aas  «f  the 
country. 

The  ataff  btbtrea  the  conpcAtiac  sthmili 
Introduced  dniing  the  antttraat  constnictiaa 
pennit  review  are  ""'**"wtng  to  proinote 
cuuipetllion  and  mnhamr^  the  oompetitlve 
proceaa  ftroagjaoat  the  Geor:^  electric  bulk 
power  market  The  ataff  does  not  bebeve  tliat 
there  have  been  any  "aignifiosnt  changes"  hi 
the  licenaeea'  activttiaa  ainoe  the  previoua 
antitruat  review  end  reooauneBda  that  no 
affirmative  al^iificaBt  chat^  detennination 
be  made  pursuant  to  the  operatii^  licenae  for 
Unit  2  of  Plant  Vogtle. 

Baaed  upon  the  ataffa  analyaia,  it  ia  my 
Hndiog  that  there  have  been  no  "aignificant 
changea"  in  the  licenaeea'  activitiea  or 
proposed  activitie*  since  the  completion  of 
the  previoua  antitruat  review. 

Signed  on  February  28, 1969  by 
Thomas  E.  Muriey,  Director  of  the  Office 
of  Nuclear  Reactor  Regulatnm. 

Although  the  Atomic  Energy  Act  of 
1954.  as  amended,  does  not  address  a 
specific  peiiod  for  public  comments 
pursuant  to  reevaluation  of  the 
Director's  Finding,  the  Commission  has 
adopted  rules  that  normally  allow  for  a 
30  day  comment  period.  The  staff  has 
determined  that  in  the  instant 
proceeding  an  exemption  &om  the 
comineDt  period  frotn  30  days  to  15  days 
should  be  granted  to  avoid  delay  in  the 
issuance  of  the  operating  license  for 
Plant  Vogtle  Unit  2.  Moreover,  the  staff 
has  detennioed  that  this  exemption  will 
not  present  ao  undue  risk  to  the  public 
health  and  safety  nor  adversely  a£Fect 
any  potential  tatereated  party's  ability 
to  provide  anunents  to  the  Commission. 

Any  person  whose  interest  may  be 
affected  by  this  finding,  my  file,  with  full 
particulars,  a  request  few  reevaluation 
with  the  Director  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20655 
within  15  days  of  the  initial  publication 
of  this  notice  in  the  Federal  Register. 
Requests  for  a  reevaluation  of  the  no 
significant  changes  determination  shall 
be  accepted  after  the  date  when  the 
Director's  finding  becomes  final,  but 
before  the  issuance  of  the  OL,  only  if 
they  contain  new  information,  such  as 
Information  about  facts  or  events 
antitrust  significance  that  have  occurred 
since  that  date,  or  information  that 
could  not  reasooably  have  been 
submitted  pritM'  to  that  date. 

Dated  at  Rockville.  Maryland,  thi*  28th  day 
of  February  1988. 
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For  the  Nudear  Regolatory  Conmiasion. 
CacflO, 


Chief,  Policy  Devehpment,and  Technical 
Support  Brandt,  Prqgnnn  Manageatent, 
Policy  Derehprnent  and  Analyaia  Staff, 
Office  ofNadear  Reoctor  Reguhtioa. 
[FR  Doc  eg  WOI  nied  3-1-00;  8:45  am] 
■auNO  OOK  7«te-oi-a 


(Oochat  Na  50-384] 

Michloan  State  Unhwvtty:  PropoaMi 
Iaauanca  of  Ordara  Authortaing 
DiapoaWon  of  Cowponant  Parte  and 
Tamilnattng  FaeWty  Ueanaa 

The  U.S.  Nudear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  Orders 
authorizing  Michigan  State  University 
(the  licensee)  to  dismantle  the  reactor 
facility  and  dispose  of  Ae  component 
parts,  and  termination  of  Facility 
License  No.  R-114,  in  accordance  with 
the  licensee's  appUcation  dated  January 
20,1989. 

The  first  of  these  Orders  would  be 
issued  following  the  Commission's 
review  and  approval  of  the  licensee's 
detailed  plan  for  decontamination  of  the 
facility  and  disposal  of  Ae  radioactive 
components,  or  some  alternate 
disposition  plan  for  the  facility.  This 
Order  would  authorize  implementation 
of  the  approved  plan.  Following 
completion  of  tfie  authorized  activities 
and  verification  by  the  Commission  that 
acceptable  radioactive  contamination 
levels  have  been  achieved,  the 
Commission  would  issue  a  second  Order 
terminating  the  facility  license  and  any 
hnther  NRC  jurisdiction  over  the 
facility.  Prior  to  issuance  of  each  Order, 
the  Commission  will  have  made  the 
findings  required  by  the  Atomic  Enei^y 
Act  of  1954,  as  amended  (the  Act],  and 
the  Commission's  regulations. 

By  April  3. 1999,  the  licensee  may  file 
a  request  for  a  bearing  with  respect  to 
issuance  of  the  subject  Orders  and  any 
person  whose  interest  may  be  affected 
by  tills  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  pn>ceeding 
most  fUe  a  written  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  rfiall  be 
filed  in  accordance  with  the 
Ccmimission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 


notice  of  bearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  a£Fected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2]  the 
nature  and  extent  of  the  petitioner'a 
property,  financial  or  other  interest  in 
the  proceeding:  and  (3]  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspectis]  of  the 
subject  matter  of  the  proceeding  aa  to 
which  petitioner  vvishes  to  inlerver>e. 
Any  person  who  has  filed  a  pebtioD  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  lo  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  fiirst  prehearing  conference 
scheduled  in  the  proceeding,  a  pebboner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  action  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  whidi  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  tiie  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  condoct  of  the 
hearing,  including  the  oppcHtunity  to 
present  evidence  and  croes-examine 
witnesses. 

A  request  for  s  hearing  or  s  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commiseion's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW.,  Washington.  DC  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  diat  the 
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pfltltlooar  or  fwpfBwnUtiv  for  th« 
p«tition«r  promptly  to  Inform  thn 
ConunlMlon  by  a  toll  fr««  telephone  call 
to  WMtBm  Union  at  l-(800)  32S~a000  (In 
MUiouri  H800)  J42-<rOO)  The  We«tBm 
Union  operator  ahould  be  given 
Dataaram  IcUntlflcallon  Nuaat>er  3737 
and  the  following  meaaage  a<ldresaed  to 
Charlet  L  Miller  Petitioner!  name  and 
telephone  number,  data  petition  waa 
malle<i  plant  name,  and  publication 
date  and  page  number  of  thii  Federal 
Ragistar  notice  A  copy  of  the  petition 
■hould  alto  be  aent  to  the  OfRce  of  the 
G«nerml  CounaeL  US  Nuclear 
Regulatory  Commiaaioru  Waahlngton. 
DC  XOSM,  and  to  Ma.  Mary  Klixabetfa 
Kurt.  General  Counael.  Michigan  State 
Univeralty.  4M  Admlnlatration  Building. 
Eaat  Lansing.  Michigan  48824- lOM. 
attorney  for  Ucenaee 

Nontlmely  fillngt  of  petitiona  for  leave 
to  Intervene,  amended  petitions, 
aupplemantal  petitions  and/or  rtK^uetta 
for  hearing  will  not  be  entertained 
abaent  a  determination  by  the 
Commlaaloa  the  presiding  ufflcer  or  the 
prvaldlng  Atomic  Safety  and  Licensing 
Board,  that  the  petitioner  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  r714{aKl)(IHv)  and  tn4(d) 

For  further  details  with  respect  to  this 
action.  S0a  the  licensee's  application 
dated  January  U.  IflM.  which  la 
available  for  public  Inspection  at  the 
Commiaaloa's  Public  Doounent  Room. 
2120  L  Str»«i  NW  .  Washington,  DC 

Dated  al  RockvUk.  Maryland,  tlila  23H  day 
of  fabruary  IMa 
Pof  The  Nuclear  Regulatory  CominiaslofL 

Director.  Standardi»alton  and  Nott-Pomrm- 

R*actur  Pro/tot  Dir&ctoralm.  Dtrwion  of 

lUoctor  Prvfmcta  III.  IV.  V  and S$m:ial 

Profact*.  Off  lot  of  Nuclear  Fleeter 

fUrguJatiofi. 

(FR  Doc  a»-«aO0  Filed  i-\-»  S:45  aoi] 


(OeolMtMo.fl»-tM) 
SoutfMcn  CaMomta 


Cdteen  Co.;  San 
CoL;t«i 


Unit  No.  1 
of 


ofl 
OpportunWy ' 


The  US.  Nuclear  Regulatory 
Commission  (the  Commisalon)  Is 
considering  Issuance  of  an  amendment 
to  Provisional  Operating  Ucense  No 
DPR-13  issued  to  Southern  California 
Edison  Company,  0I  aJ.  (the  licensee). 
for  operation  of  San  Onufre  Nuclear 
Generating  Statloa  Unit  No  1  located 


In  San  Diego  County,  Califoraia.  The 

request  for  amendment  was  submitted 
by  letter  dstpd  February  17.  1988. 

Tb«  proposed  amandment  seeks 
approval  to  operate  during  Fuel  Cycle  10 
with  degraded  fasteners  In  the  reactor 
vessel  thermal  shield.  The  proposed 
amendment  would  provide  a  thermal 
shield  monitoring  program  to  monitor 
the  condition  of  the  thermal  shield 
throughout  the  fuel  cycle  (spproximatety 
eighteen  months) 

Proir  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  hava  made  flndlngt  requlr«d  by  tha 
Atomic  Energy  Act  of  1054.  as  amended 
(the  Act)  andtha  Commlaelon's 
regulations. 

By  April  3,  1988,  the  licensee  may  fUa 
a  r«<]uest  for  ■  haaring  with  respect  to 
Issuance  of  tha  amendment  to  the 
subject  provisional  operating  license, 
and  any  person  whoaa  Interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  In  the 
proceeding  must  file  a  written  request 
for  bearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  Intervene  shall  be 
Tiled  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  Is  filed  by 
the  above  date,  tha  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
dasignatad  by  tha  Commisaion  or  by  the 
Qialrman  of  tha  Atomic  Safetv  and 
Licansinf  Board  Panal  wiU  rule  on  the 
request  and/ or  petiUoa  and  tha 
Sacratary  or  tha  dasignatad  Atomic 
Safety  and  Licensing  Board  wiU  Issue  s 
notice  of  hearing  or  an  appropirate 

order.  

As  required  by  10  CFR  1.71*,  a 
petition  for  leave  to  intenreoa  must  eet 
forth  with  particularity  the  Interest  of 
the  petitioner  In  the  proceeding,  and 
how  that  Interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shotdd  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  ol  the  petitioner's 
property,  flnandaL  or  other  interest  In 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  wbich  may  be 
entered  In  iha  proceeding  on  the 
petitioner's  Interest  The  petition  should 
also  identify  the  specific  aspects(s)  of 
the  subject  matter  of  the  proceeding  as 
to  which  petitioner  wishes  to  intervene. 
Any  person  who  has  Qled  a  petition  for 
leave  to  Intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requaating  leave  of  the 


Board  up  to  flfleen  (16)  days  pnor  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  as  amended 
petition  must  satisfy  the  sperifldty 
requirenwnts  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  Include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  Umited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitaUons  In  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  Intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commissioa 
Washingtoa  DC  20550.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Docoment  Room.  2120  L  Street  NW., 
Washingtoa  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  ootloe  period.  It  is 
requested  that  tha  petitioner  or 
representative  for  the  petitioner 
promptly  so  Inform  tha  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-(800)  325-6000  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W.  Knighton;  Petitioner's  name  and 
telephone  number  date  petition  was 
mailed  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Ratistw  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel-White  Flint.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20&55.  and  to  Charles 
R.  Kocher.  Assistant  General  Counsel, 
and  lames  Beolatto.  Bs<)..  Southern 
California  Edison  Company.  P.O.  Box 
80a  Rosemead,  California  9177a 
attorneys  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
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Commission,  the  presiding  officer  of  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a){lHiHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  Issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  It 
pubbshes  a  further  notice  for  public 
comment  of  its  pro[>osed  findings  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  60.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW., 
Washmgton.  DC,  and  at  the  General 
Library.  University  of  California,  P.O. 
Box  19557,  Irvine,  California  92713. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  February  1980. 

For  the  Nuclear  Regulatory  Commission. 
Gwitia  W.  Knighton, 

Director  Project  Directorate  V,  Division  of 
Reactor  Projects  III  IV,  V  and  Special 
Projects.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  89-4861  Filed  3-1-89;  8:45  am) 
iaiaia  COM  7ssa-n-« 


IDocfcat  Na  SO-602] 

Untvsrstty  of  TexM;  Ordar  Extonding 
Construction  CompWtlon  Date 

The  University  of  Texas  is  the  current 
holder  of  Construction  Permit  No. 
CPRR-123,  Issued  by  the  Nuclear 
Regulatory  Commission  on  June  4. 1985. 
for  construction  of  the  University  of 
Texas  TRIGA  Mark  II  research  reactor. 
The  reactor  facility  is  presently  under 
construction  at  the  Balcones  Research 
Center  In  Austin.  Texas. 

On  October  17. 1988,  the  University  of 
Texas  (UT  or  the  applicant]  filed  a 
request  for  an  extension  of  the 
completion  date  from  December  31, 1988 
to  April  30, 1989.  On  November  23, 1988. 
the  applicant  requested  a  revision  of  the 
date  requested  In  the  earlier  submittal  to 
December  31, 1989.  The  extension  has 
been  requested  because  construction 
has  been  delayed  by  the  default  of  the 
General  Contractor  in  charge  of  the 
project.  The  General  Contractor  was 
found  in  default  because  of  its  inability 
to  meet  the  construction  schedule.  The 
completion  of  the  project  is  now  the 
responsibility  of  the  bonding  company. 
The  facility  exclusive  of  the  reactor 
structural  and  instrumentation 
components  is  estimated  to  be  95 
percent  complete. 


Good  cause  has  been  shown  for  the 
delay;  the  cause  is  beyond  the  control  of 
the  applicant;  and  the  requested 
extensicm  is  for  a  reasonable  period,  the 
basis  for  which  are  set  forth  in  the  . 
stafTs  evaluation  of  the  request  for  . 
extension. 

Pursuant  to  10  CFR  51.3Z  the 
Commission  has  determined  that 
extending  the  construction  completion 
date  will  have  no  significant  impact  on 
the  environment  (54  FR  7897.  February 
23, 1989). 

The  NBC  staff  safety  evaluation  of  the 
request  for  extension  of  the  construction 
permit  Is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  Gelman  Building,  2120  L  Street 
NV/.,  Washington.  DC  20555. 

It  is  hereby  ordered.  That  the  latest 
completion  date  for  Construction  Permit 
No.  CmR-123  is  extended  from 
December  31, 1988  to  December  31, 1989. 

For  The  Nudear  Regulatory  Commission. 

Date  of  Issuance:  February  24. 1989. 
Gary  M.  Holahan. 

Acting  Director,  Division  of  Reactor 
Projects— m.  IV,  V  and  Special  Projects, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc  8»-4862  Filed  3-1-89;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAQEMENT 

Exceptad  Servfeo;  Position*  Placod  or 
Revoked 

agency:  Office  of  Personnel 
Management 

action:  Notice. 

summary:  This  gives  notice  of  positions 
planed  or  revoked  under  Schedules  A.  B. 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VL 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT. 

Leesa  Martin,  (202)  632-0728. 

SUPPLEMENTARY  INRNIMATION:  The 
Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  imder  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  January  25, 1989  (54  FR  15). 
Individual  authorities  established  or 
revoked  under  Schedule  A.  B,  or  C 
between  January  1, 1989,  and  January  31, 
1989,  appear  in  a  listing  below.  Future 
notices  will  be  published  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  will  be 
published  as  of  June  30  of  each  year. 


Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  diHing  January. 

ScheduleB  • 

No  Schedule  B  authorities  were 
established  or  revoked  during  January. 

ScbeduleC 

Department  of  Commerce 

One  Director,  Office  of  Private  Sector 
Initiatives  to  the  Director  for  the  Office 
of  Business  Liaison.  Effective  January 
19. 1989. 

Department  of  Energy 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Defense  Programs. 
Effective  January  la  1989. 

One  Executive  Assistant  for  Business 
and  Education  Programs  to  the  Director 
of  Minority  Economic  Impact  Effective 
January  IS,  1989. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Fossil  Energy.  Effective 
January  la  1989. 

One  Confidential  Assistant 
(Secretary]  to  the  Administrator. 
Economic  Regulatory  Administration. 
Effective  January  24, 1989. 

One  Technical  Advisor  to  a  Member 
of  the  Commission.  Effective  January  25. 
1989. 

Department  of  the  Interior 

One  Special  Assistant  to  the  Director. 
National  Park  Service.  Effective  January 
18.1989. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Policy,  Budget  and 
Administration.  Effective  January  19, 
1989. 

One  Deputy  to  the  Director  of  Security 
and  Drug  Enforcement  Effective  January 
19. 1989. 

One  Staff  Assistant  to  the  Director  for 
Geological  Survey.  Effective  January  25, 
1989. 

One  Confidential  Assistant  to  the 
Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Effective 
January  26, 1989. 

Department  of  Labor 

One  Staff  Assistant  to  the  Secretary 
of  Labor.  Effective  January  18. 1989. 

Department  of  State 

Three  Special  Assistants  to  the 
Secretary  of  State.  Effective  January  23, 
1989. 

One  Staff  Assistant  to  the  Secretary 
of  State.  Effective  January  23. 1989. 

One  Special  Assistant  to  the 
Secretary  of  State.  Effective  January'  27. 
1989. 
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Department  of  the  Treasury 

One  Confl(l«nt1al  AMifUn(  to  th« 
S«HJ«t«ry  of  th«  Trwtfury  KfTitct1v« 
lanuary  IS,  1908 

Two  Special  A«ii«t«nt»  to  the 
Secretary  of  th«  Treaiury   KfTectIv* 
January  10,  1900 

ContminJitY  Futurfs  Tnniuig 
Cummimon 

One  Adminiitrative  Aj»igtant  to  the 
Chairman  Effective  [anuary  19,  19B9 

Ffdaral  Manlime  Committion 

One  Confidential  Aitiatant  to  the 
Commi»iioner  F.ffectjve  )anuary  10, 
1988. 

Interstate  Commerce  Comaituion 

One  Govemmmt  Affair*  Asiljtant  to 
th«  Dtr«ctor  Office  of  Governmental 
and  Public  Affalra  Rffsctlve  January  25. 

19m. 

National  Endowment  for  the  Humanities 

One  Special  Aaaiatant  to  the 
Chairman.  KfTec  tive  January  J.  1988. 

Small  Business  Administration 

One  Special  Aaaiatant  to  the  Ragloiuil 
AiiminiitrMlor  Kffectlve  )anaary  10, 
1989 

Veturans  Administration 

One  Confidential  Aaalitant  to  the 
Admlniitrator  of  Veterans  Affau*. 
Fifectlve  January  28,  1969. 

On*  Confidential  Aaaiatant  to  the 
Administrator  of  Veterani  AfTalra. 
KfTective  January  27.  1968 

Aathorily:  5  U.S.C.  UOl.  iSOt  K.O   tOftU,  ) 

r:>-K  i0M-iau  amp.,  p  xi$. 

U.S.  Office  of  Personnel  M«na<|ement 


im  Doc  a»^7M  Piled  >-l-«c  •:**  am) 


PCfMSYLVANIA  AVENUC 
DCVELOPMCNT  CORPORATION 

BowTl  of  D(r«ctor«  MMMng 

tkOOtcr.  Pennaytvanla  Avenue 
Development  Corporation 

ACnotc  The  Ponniylvanla  Avenue 
Uevelopoient  Corporation  announce*  a 
fortkountng  meeting  of  the  Board  of 
Dtrecton 

OATC  The  meetlnn  will  be  held 
Wednesday.  March  15.  1989.  at  10:00 
e.m. 


:  The  meeting  will  be  held  at 
the  Washington  Project  for  the  Arts, 
Jenifer  Bulling  400  7th  Street,  NW.. 
Washington.  DC. 

■  lllll—iailT  WFOI— JtTIOW.  This 

meeting  is  held  In  accordance  with  36 
Code  of  Federal  Regulations  Part  9OT. 
and  IS  open  to  the  public. 
I)«tB  February  23.  198B 


SECURITTES  AND  EXCHANGE 
COMMtSSIOM 


M   |. 

F.\i^iitiv»  Dirm  lor 

\n  Dor  a»-«a20  Piled  S-I-8B:  »:*i  am] 


COMMISSION  ON  RAJLfUMO 
RETIREMENT  REFOfUl 

MMtlng 
Beckground 

The  CommlMton  on  Railroad 
Retirement  Reform  was  created  by  Pub. 
L  100-203.  signed  on  December  22. 1967. 
Tlie  purpose  of  the  Commiaaion  Is  to 
conduct  a  compr«heaaiva  study  of  the 
Issues  pertaining  to  the  long-term 
financing  of  the  railroad  retirement 
system  and  the  system's  short-term  and 
long-term  aolrency.  The  Commisston  la 
to  submit  a  report  containing  a  detailed 
statement  of  it  fhidlngs  and  concluslonj 
to^jether  with  recommendations  to  the 
CoDffnu  not  later  then  October  1.  19ea 
The  Commission  is  composed  of  seven 
member* — four  appointed  by  the 
President,  one  by  tlie  Speaker  of  the 
House  of  Reprsentatives.  one  by  the 
President  pro  tempore  of  the  Senate,  and 
one  by  the  Comptroller  General. 

This  notice  announces  the  fir*t 
meeting  of  the  Commission. 

Time  9«)  a  jn.-4«)  p.m.  March  20, 
1968. 

Place:  Railway  Labor  Executives 
Association,  400  First  Street  NW.,  8th 
Floor.  Washington.  DC 

Status.  Open  meeting  except  for  mitial 
00  minutes  which  will  be  closed  to 
discuss  matters  exempted  from  public 
disclosure  pursuant  to  subsection  (c)  of 
aeition  S52b  of  title  5.  United  States 
Coda 

Contact  Dennis  Condte  Telephone 
(202)472-0066. 

Roben  |.  Myen. 

ChuuTitan.  Comiaumstoa  or  Railrooii 
R«tir*ment  Aaform. 

Data  Faimiary  21.  IflH 
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8«lf-R«gulatory  OrgantzaUon; 
Amarlcan  Stock  Exchangs,  Inc.  Ordar 
Parllaly  Approving  Propoaad  Ruta 
Changa  Ralating  to  ObNgalkxi  of 
Raglatacad  Option  Tradara 

On  August  28. 1966.  the  American 
Stock  Exchange,  Inc.  ( 'AMEX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
[  "Conanisaion").  pursuant  to  section 
19(b)(1)  of  the  Socuritiea  Exchange  Act 
of  l«a4  CAcf)  '  and  Role  19b-4 
thereunder.*  a  proposed  rule  change  to 
modify  certain  obligations  of  Registered 
Option  Traders  ("ROTs'). 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
28066  (September  7, 1968)  53  PR  35571 
(September  14,  1968).  No  coaiments 
were  received  on  the  proposed  rule 
change 

The  Exchange  proposes,  among  other 
things,  to  narrow  the  maximum 
permissible  spread  between  bids  and 
offers  for  any  option  series  and  to 
eliminate  the  wider  spread  differentials 
that  currently  apply  to  the  longest  term 
options  The  present  rule  requires  ROTs 
to  bid  or  offer  for  options  contracts 
within  certain  bid-ask  differentials 
based  on  the  value  of  the  option 
contract*  The  maximum  allowable 
differential  Increases  as  the  dollar  value 
of  the  bid  increases.  The  Exchange 
proposes  for  options,  where  the 
underlying  security  is  a  stock,  to 
reformulate  the  permissible  bid-ask 
differentials  for  those  option  contracts 
with  a  prevailing  bid  of  $10  or  less. 
Specifically,  the  Exchange  proposes  to 
permit  bidding  and  offering  so  as  to 
create  differences  of  no  more  than  V*  of 
$1  between  the  bid  and  offer  for  each 
option  contract  for  which  the  prevailing 
bid  is  $1  or  less,  no  more  than  H  of  $1 
where  the  prevailing  bid  is  more  than  $1 
but  does  not  exceed  $5,  and  no  more 
than  V^  of  $1  where  the  prevailing  bid  is 
more  than  S5  but  does  not  exceed  SlO. 
These  changes  will  result  in  narrower 
spreads  for  bids  and  offers  between  V^ 
of  Si  and  $&■ 

The  Exchange  also  proposes  to  clarify 
and  modify  certain  obligations  of  ROTs 
set  forth  in  Exchange  Rule  056.  First,  the 
Elxchange  pTx>poees  to  clanfy  that  ROTs. 


when  In  trading  crowds  in  other  than  a 
floor  brokerage  capacity,  are  required  to 
make  competitive  bids  and  offers  as 
reasonably  necessary  to  contribute  to 
the  maintenance  of  fair  and  orderly 
markets.  Additionally,  the  Exchange 
proposes  that  a  ROT.  when  establishing 
or  increasing  an  options  position  for  any 
accoimt  in  which  he  has  an  interest, 
must  initiate  such  transactions  in 
trading  areas  *  for  those  transactions  to 
be  considered  registered  trader 
transactions.*  Moreover,  the  Exchange 
proposes  to  requira  ROTs,  prior  to 
executing  an  order  in  an  account  in 
which  they  have  an  interest,  to 
announce  whedier  the  order  is  a  "trader 
opening"  or  "trader  closing"  order.* 

The  Exchange  beUeves  that  the 
proposed  amendments  will  Improve 
options  price  continuity,  result  in  more 
liquid  markets  and  clarify  the 
obligations  of  ROTs  to  maintain  a  fair 
and  ordei^y  market 

The  Coinmission  finds  that  the  above- 
described  portions  of  the  proposed  rule 
change  an  consistent  «vith  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange,  and  in 
particular,  the  requirements  of  section 
6.^  Specifically,  the  Coinmission  finds 
that  these  proposals  are  consistent  with 
section  6(b)(5)  of  the  Act  because 
narrowing  the  maximum  allowable  bid- 
ask  differentials  for  options  contracts 
bid  between  10.50  and  $5  and 
eliminating  the  wider  spread 
differentiaLls  for  the  longest  term  options 
will  result  in  improved  price  continuity 
and  tighter,  more  liquid  markets.  The 
Commission  also  beUeves  that  expressly 
stating  the  obligation  of  ROTs  to  make 
competitive  bids  and  offers  as 
reasonably  necessary  to  contribute  to 
the  maintenance  of  a  fair  and  orderly 
market,  reinforces  the  market  making 
responsibilities  attendant  to  ROTs  under 
section  11  of  the  Act.  Moreover,  the 
Commission  believes  the  proposed  rule 
changes  regarding  the  initiation  of  ROT 
transactions  and  the  declaration  of 
whether  a  ROT  order  is  a  "trader 
opening"  or  "trader  closing"  order  will 
assist  the  Exchange  in  the  monitoring 
and  surveillance  of  its  current  rules. 


'  ISU.&C  7S(  (bll)  (lSS2t. 

•  17  cya  2«aiB^-4  (i8B7). 

■  Thr  propoMJ  M  buad  cai  Iba  prwaillns  bid. 
wtwrau  tha  pr— pt  rata  is  baaad  oo  tiM  lut 
trancactioa 


*  A  trading  area  t*  defined  aa  tlia  area* 
dettgnated  by  tiie  Exchange  for  trading  itocka. 
bond*,  option*  and  other  aecuhtie*. 

*  A  ROT  engaged  In  a  reglf  tared  trader 
tranaaction  1*  dealgnated  ai  a  martiet  malcer  on  tlie 
Exchange  for  all  pupoae*  under  the  Securitlea 
Exchange  Act  of  1834  and  la  entitled  to  beneiitt 
tuch  aa  apedaliat  margin  treatment 

*  Commentary  XP  cS  AMEX  Rule  111  provide* 
tliat  "a  Regiatered  Trader,  In  establialiing  or 
tncreaatng  a  poeitiao.  may  not  retain  pdority  over  or 
have  parity  with  an  off-Ploor  order." 

'  IS  US.C  78f  (1962). 


The  Exchange  also  proposed,  in  its 
rule  filing,  &e  establishment  of  rules 
regarding  the  in  person  trading 
requirements  for  ROTs.  The  Commission 
is  not  taking  action  on  these  portions  of 
the  Exchange  proposal  at  this  time. 

It  is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act*  that  the 
proposed  rule  change  is  approved,  solely 
as  to  the  matters  specified  herein. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,* 

Dated  February  23. 1969. 
looetfaaB  G.  Katx, 
Secretary. 
[FR  Doc  89-4886  Filed  3-1-89;  8:45  am] 


Na  S4-26570;  na  Na  SR-C80E- 


Salf-Rogiitotory  Organizationa; 
Propoaad  Rula  Changa  by  tha  Chicago 
Board  OpUona  Exchanga,  Inc^ 
naiating  To  Bid  Aak  dIflaiaiiUaiB 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  February  2, 1989,  the  Chicago 
Board  Options  Exchange,  Incorporated 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  n  and  VH  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
die  Proposed  Rule  Change 

Rule  6.20  (a)  through  (c)  No  change. 

*  *  *  Interpretations  and  Policies: 

.01     through  .03  No  change. 

.04    The  activities  which  may  impair 
the  maintenance  of  a  fair  and  orderiy 
market  or  impair  public  confidence  in 
the  operations  of  the  Exchange,  include 
but  are  not  limited  to  the  following: 

(i)  Effecting  or  attempting  to  effect  a 
transaction  with  no  public  outcry  in 
violation  of  Rule  6.43  or  6.74; 

(ii]  Failure  of  a  Market-Maker  to 
respond  to  a  request  for  a  mariiet  by  an 
Order  Book  Official  pursuant  to  Rule  7.5; 

(iii)  Failure  of  a  Market-Maker  to  bid 
or  offer  within  the  ranges  specified  by 
Rule  8.7(b); 

(iv)  Failure  to  adequately  supervise  an 
employee  to  insure  his  compliance  with 
Exchange  Rule  6.20(c]; 


•  15  U£.C  78*  (b)(2)  (1982). 

•  17  CFR  20a3(>-3(a)(12)  (1986). 


(v)  Failure  to  abide  by  a 
determination  of  Floor  Officials;  (and] 

(vi)  Refusal  to  provide  information 
requested  by  a  Floor  Official  acting  in 
his  official  capacity;  and 

(vii)  Failure  to  abide  by  the 
provisions  of  Rule  6^1. 

.05  Two  Floor  Officials  may  nullify  a 
transaction  or  adjust  its  terms  if  they 
determine  the  transaction  to  have  been 
in  violation  of  any  of  the  following:  (i) 
Rule  6.43  (manner  of  bidding  and 
offering),  (ii)  Rule  6.45  (priority  of  bids 
and  offers),  (iii)  Rule  6.46  (transactions 
outside  the  book's  last  quoted  range), 
[or]  (iv)  Rule  6.47  (priority  on  spbt  price 
transactions,  or  (v)  Rule  8^1  (trading 
crowd  firm  disseminated  market  quotes 

M  No  change. 

Rule  6.73  (a)  through  (c)  No  change. 

*  *  *  Interpretations  and  Pohcies: 

,01    No  change 

SUZ    No  change 

.03  Pursuant  to  Rule  6.73(a)  a  floor 
Broker's  use  of  due  diligence  in 
handling  an  order  is  applicable  to  the 
provisions  of  Rule  8.51  in  that  it 
includes  taking  the  necessary  measures 
to  ensure  the  proper  execution  of  an 
order  as  it  pertains  to  the  executable 
quantity  for  a  trading  crowd's  firm 
d'sseminated  market  quote.  Due 
diligence  also  shall  apply  to  the 
representation  in  the  crowd  of  an  order 
as  described  in  Rule  8.51  Interpretations 
and  Policies  .02. 

.04  Pursuant  to  Rule  6.73(a)  a  Floor 
Broker's  use  of  due  diligence  in 
handling  an  order  shall  include  the 
immediate  and  continuous 
representation  of  market  or  marketable 
orders  at  the  trading  station  where  the 
option  class  represented  by  the  order  is 
traded. 

Chapter  VIII 

Market-Makers,  [and  Block  Positioners] 
Trading  Crowds  and 

Modified  Trading  Systems 

Section  A:  Market-Makers 

Obligations  of  Market-Makers 

Rule  B.7.  (a)  through  (b)  (iii)  no 
change. 

(iv)  To  price  options  contracts  fairly 
by,  among  other  things,  bidding  and/or 
offering  so  as  to  create  differences  of  no 
more  than  V4  of  $1  between  the  bid  and 
offer  for  each  option  contract  for  which 
the  bid  [is  $1  or  less]  is  less  than  SZ  no 
more  than  %  of  $1  where  the  bid  is 
[more  than  $1]  at  least  $2  but  does  not 
exceed  $5,  no  more  than  V^  of  $1  where 
the  bid  is  more  than  $5  but  does  not 
exceed  $10,  no  more  tiian  ^4  of  $1  where 
the  bid  is  more  than  $10  but  does  not 
exceed  $20,  and  no  more  than  $1  where 
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the  bid  is  mora  than  (20,  provided  that 
the  Market  Pnrfonnanc*  Cumtnittee 
I  Floor  Procedure  Committee]  may 
pttabliah  dlfferencat  othar  than  the 
■  txjve  for  one  or  morw  options  series 
The  hui/aik  differentials  stated  atwve 
shall  nut  apply  |lo  option  series  which 
are  ten  or  mure  points  In-the-money)  lo 
ir  ifw  moncY  sfnes  whertf  the 
undtfrfymfi  nfciinlifs  murket  la  wider 
than  thtt  Jif^erantia/a  stft  forth  atxjva. 
For  these  series,  the  bid/ask  differential 
may  be  as  wide  as  the  quotation  on  the 
primary  market  of  the  underlying 
security  (During  the  last  week  of  trading 
preceding  expiration,  the  bid /ask 
differentiils  on  expiring  In  the  money 
options  may  be  as  wide  as  the  quotation 
m  the  primary  market  of  the  underlying 
setrunty  ] 

Rule  8  7{c)  No  change 

"    •   •  Interpretations  and  PoHdes: 

01  to  CM  no  change 

Ufi     Unless  an  option  clan  Is 
exempted  by  the  Market  Ptrformanoe 
(k)mmitte«.  under  normal  markat 
cundthona  a  Mark«<-Maker's  bid  or  offer 
for  a  senea  of  optiona  of  unspecifled  size 
Is  for  five  contracts  axcept  that  a 
MaHutt  MaJutr  may  tm  comp»iled  to  buy 
or  a»il  a  »p9ctfic  number  ofcontracta  at 
lhn  Jia»»minat»d  bid  or  offer  pvrmani 
to  hia  ohltftalKHxa  und»r  Hula  t.51. 

06  to  07  BO  dian||« 

I  Rule  a.  1 1|  RuJ0  a.  ao    Renumbered 

jRule  a.l3|  RuJ«  ajn    Renumbered 

Sm:Oiui  B:  Trading  Crowds 

RuJh  8.30    DefwiUona 

The  terw  "tradinfi  crowd"  means  all 
market  maken  who  hoid  an 
appouttmamt  m  the  options  ciaewma  at 
the  Iradwf  ataUoa  when  auch  trading 
crowd  m  kxated  and  all  mtarket-aakert 
who  reffularly  effect  trariMactiont  hi 
person  for  their  market  maker  account 
at  that  atation.  but  generally  will  constat 
of  the  tndrrtduals  preeent  at  the  trading 
station 

Rule  8  5 1     Trading  Crowd  Firm 
Diaatuninoted  ktarket  Quotes 

The  Exchange  will  pihM  a  firm 
disseminated  quote  program.  The  pilot 
will  be  monitored  and  enforced  by  the 
Market  Perfi>rmanve  Committee 
("MPC~l  The  expiration  months  and 
atrikee  which  ahall  be  tubfect  to  the 
pilot  will  be  determined  at  the 
discretion  of  the  MFC. 

(af  Only  non-broker  dealer  customer 
orders  ahail  be  entitled  to  an  execvtion 
pursuant  to  the  provisions  of  this  rule. 

(bf  At  mU  times  other  than  daring 
rotation,  a  trading  crowd  is  reqvired  to 
sell  (hmy)  at  teaet  ten  flOf  ooittrmcls  at 
the  offer  (h4d}  which  is  Jisi^kiyed  when 


a  buy  (sell)  order  reaches  the  trading 
atation  whers  the  particular  opttoa  class 
IS  located  for  trading  unless  a  "fast 
market",  as  defined  in  Rule  6.9.  has 
been  declared  in  a  class  of  options. 

(i  I  On  a  case  by  case  basis,  the  MPC 
may  grant  exemptions  to  the  provisions 
of  ihia  rule  for  either  a  class  or  series 
wiLhm  a  class  if  in  their  determination, 
thp  mdirtdval  situation  warrants  such 
action.  Additionally.  MPC  floor  officials 
may  determine  that  an  exception  to  ths 
rvlf  II  warranted,  on  a  case  hy  case 
basis,  upon  their  determination  that  an 
obvious  error  occurred  in  the  posting  of 
the  disseminated  market  quote 
'   *  *  Intarpretatioaa  and  Poliaes: 
0!     If  the  disseminated  bid  (offer)  is 
on  behalf  of  an  order  represented  by  a 
Floor  Broker  or  the  OBO  and  is  for  less 
than  ten  contracts  the  trading  crowd  is 
obligated  to  buy  or  sell  the  necessary 
number  of  contracts  needed  to  make  the 
disseminated  quote  firm  for  ten 
contracts. 

02     Where  a  Floor  Broker  or  OBO 
has  caused  a  bid  or  offer  to  be 
disseminated  and  the  order  is 
subsequently  filled  or  cancelled,  the 
Floor  Broker  or  OBO  will  be  responsible 
for  causing  such  disseminated  bid  or 
offer  to  be  removed.  Failure  to  do  so  will 
result  in  the  Floor  Broker  or  OBO  being 
responsible  for  satisfying  the  firm 
disseminated  quote  oommitment  A 
Market-Maker  who  has  caused  a  bid  or 
offer  to  be  disseminated  Is  equally 
responsible  for  remoring  aoch  bid  or 
offer  when  he  leares  ths  trading  crowd. 

.  oa    Market-Maker  orders  for  less 
than  ten  cviitracts  that  are  represented 
m  the  crowd  bf  a  Floor  Broker  should 
not  be  refhctsd  in  the  diapiayed  market 
quote.  However,  a  Floor  Broker  remaiiu 
obligated  to  use  due  diligence  in  the 
repreeentaiion  of  an  order  as  set  forth  m 
RuleS.73. 

04     The  MPC  Floor  Officials, 
pursuant  to  Rule  AJOfb)  and 
Interpretations  and  Foil  cms  M 
thereunder,  may  impoee  a  fine  on 
maatbers  of  the  trading  crowd  for 
violations  af  this  Ruts  and  its 
Interpretations  and  Foltctes. 
RuieAm?    See  prior  rule  a.  12 

Section  C:  Modified  Trading  Systems 
RuleiJO    See  prior  rule  a.  13 


CSianfB 

In  its  fiUng  with  th«  Commission,  the 
s«lf-refulatory  or^snlxatlon  inchided 
statemsnts  concsrnlns  die  pnrpo—  of 
and  basis  for  the  proposed  n*l«  ohsag" 


and  discussed  any  comments  It  received 
on  the  proposed  rule  change.  The  text  of 
these  ststemenU  msy  be  exsmined  at 
the  places  ipecified  in  Item  IV  below 
and  is  set  forth  in  sections  (A).  (B).  and 
(C)  below. 

(A)  Self- Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  rule  changes  as  proposed  herein 
address  three  different  areas.  The  first 
involves  the  tightening  of  markets  for 
option  series  where  the  bid  is  less  than 
$2  such  that  the  bid/offer  dlfferentiel 
may  not  exceed  Mi  of  $1.  As  addressed 
in  SR-CBOE-88-15,  where  the  market 
quote  differential  wes  lowered  to  %  of 
fl.  the  Exchange  believes  that  shice 
options  In  this  price  range  are  favored 
by  a  significant  iramber  of  pablic 
investors,  the  narrowing  wiO  reenlt  in 
Improved  price  continuity  and  more 
Uquid  markets.  The  Bxchanfa  Intends  to 
extend  the  prior  exemptkM  afforded  to 
options  which  are  ten  doQars  or  more  in- 
the-money  to  aD  In-die-money  options. 
Therefore,  when  a  market  qaote 
differential  tn  die  anderlying  security  Is 
wider  dian  those  allowed  In  opdons.  the 
market  differentials  in  these  series  can 
parallel  that  of  the  onderlying  but  not 
exceed  It 

To  support  extending  the  current 
exemption  to  aD  in-dte-money  series,  the 
Exchange  analyxed  the  impact  of  such  a 
proposal.  On  average,  there  are  2800 
series  which  wookl  be  impacted 
because  they  trade  below  the  current  10 
or  more  polns  In-the-money  exemption. 
The  Exchange  has  piepared  a  chart 
(ExMbH  A)  which  reflects  die  various 
price  ranges  of  these  series  and  their 
respective  delta  valaes.  A  minimal 
number  (340  or  19%]  of  existing  series 
have  a  dhslts  of  less  than  M  and. 
therefore,  would  be  granted  an 
exemptioa  to  trade  st  the  same  bid-ask 
differential  as  their  nndetiying  security 
under  the  proposed  rule  changes. 

The  second  area  addresses  s  format 
change  to  Chapter  Vm  of  die  Exchange 
Rules.  The  chapter  will  be  divided  into 
three  sections,  one  eack  for  market 
makers,  trading  crowds  and  modified 
trading  systems.  As  such.  cun«Bt  Rules 
B.12  and  t-lS  will  beoone  Rales  tJM  and 
B.80  respectively. 

The  final  area  addressed  by  the 
proposed  rule  changss  reprsaeats  the 
Exchangs's  Inteat  to  create  a  pilot 
program  whereby  a  disseminated 
market  quote  would  become  a  firm 
quote  for  Isa  ooatracts  by  a  trading 
crowd.  As  a  raault  af  ^e  pdo(  as 


described  in  proposed  Rules  8.50  and 
0.51.  the  Exchange  has  imposed  upon 
Floor  Brokers  in  Rule  6.73 
Interpretations  and  Policies  .03  and  .04 
certain  obligations  relating  to  due 
diligence  in  the  handling  oif  orders 
subject  to  execution  under  the  pilot.  As 
stated,  Floor  Brokers  can  be  made 
responsible  for  disseminated  markets  in 
such  instances.  The  pilot  also  places 
additional  responsibility  on  individual 
market  makers  who  make  unspecii^ed 
bids  or  offers,  as  noted  in  Rule  8.7 
Interpretations  and  Policies  X)6,  whm 
they  are  the  only  representative  of  a 
trading  crowd. 

The  Exchange  believes  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Securities 
Exchange  Act  of  1934  and  ths  rules  and 
regulations  thereunder.  In  particular,  the 
proposed  rule  changes  are  consistent 
with  section  60>X5)  of  the  Exdiange  Act 
such  that  they  promote  lust  and 
equitable  principles  of  trade  and  are 
designed  to  remove  hnpediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market 


(BJ  Self-Regulatory  Organization '» 


Statement  on  Burden  on  Competition 

This  proposed  rule  change  will  not 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 


m.  Data  of  Effecdveneas  of  ths 
Pnqmsed  Rule  Qiange  and  Timing  fat 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reasons  forso  fmding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  commission 
wiU: 

(a]  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  ruk  change 
should  be  disapproved. 

rv.  SofidtadoB  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


arguments  concerning  the  foregomg. 

Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Elxchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  ail  subsequent  amendments 
all  written  statements  with  respecl  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  that  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  Yv-ill  be  available  for 
inspection  and  copying  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washingtoa  DC. 
Copies  of  such  Rliog  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofBce  of  the  above- 
mentioned  self -regulatory  organization. 
All  submissions  should  refer  to  the  &le 
number  in  the  caption  above  and  should 
be  submitted  by  March  23. 1989. 

For  the  Commission  by  the  Division  of 
Maiket  Regulation,  pursuant  to  delp^ated 
authority. 

Dated:  February  24. 198B. 
lonirthMi  G.  Katz. 
Secretary. 


Exhibit  A 
Series  per  Price  Range  Which  Are  at-the-Money  or  in-the-Money 


Piioa 


Vit  to  1 

iVn  to  l'*\.. 

2  to  4'A 

5  to  »H 


112 
286 

izeo 

835 


Series  per  Delta  Value  at  Each  Price  Range 


Pncs 

Oetta 

20-29 

90-3B 

40-49 

so-sB     efr-as  \  70-79 

80-80    \ 

904. 

♦^.  Id  1    .        

4 

4 

B4 

22 

47 
155 

i 

4S 

! 

24               14 

I 
4  V- 
25  ' 
239| 

1 

i 

1V..«n1iV.. 

S4 
254 

101               44 

25ej        224 

1               1 
1               1 

10 

9tnA^ 

6 

42 

S  to  0H  (Only  23  «Mc^  w«i 
10  or  mors  (Only  25  which  t 

s  bstow  SO  datta  out  o(  B3S) 
»«ra  twtoar  SO  SsRa  out  Ol  464) 
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AppcovInQ  ProptMMl  Rule  CHmiqc  by 


Cotpof Mtton  ftafsnflnQ  ttw  SubiniMlon 
of  FInancW  Information 

On  December  22,  196«,  the 
Covemmenl  Seciuitiei  Cleanng 
Corporation  ("GSCC")  filed  a  proposed 
rule  change  (File  No.  SR-<^SCC"88-^) 
pursuant  to  section  19(b)(1)  of  the 
Secuntiei  Exchange  Act  of  1834 
("Act").'  to  authorize  GSCC  to  require 
applicant!  and  members  to  submit 
financial  information  to  GSCC.  On 
|iinuary  19,  1980.  the  Commission 
published  notice  of  the  proposed  rule 
change  in  the  Federal  RefUter  to  solicit 
comments  from  Interested  persons  *  No 
comments  have  been  received  on  this 
proposal  This  Ortier  approves  the 
proposal. 

I.  DMcripdoQ 

I'he  proposal  amends  GSCC's  rules  to 
authorize  GSCC  to  require  applicants  for 
membership  and  current  GSCC 
members  to  submit  certain  Information 
that  GSCC  plans  to  use  to  assess  each 
applicant's  and  member's  financial 
responsibility  and  operational  capacity. 
Each  applicant  and  member  must 
submit,  among  other  things,  the  financial 
statements  and  the  reports  filed  with  Its 
appri)pnate  regulatory  agency  (  "ARA  ") 
and  a  copy  of  its  latest  certified 
financidi  statement. 

Each  applicant  must  submit  a  copy  of 
its  certified  financial  statement  prepared 
by  lis  independent  certified  public 
accountant  accompanied  by  a  statement 
signed  by  the  applicant's  chief  financial 
officer  or  chief  executive  stating  that  no 
materuil  ndverse  changes  have  occurred 
since  iht>  date  of  the  most  recent  report 
submitted  to  GSCC.  A  registered  broker- 
dealer  or  a  government  securities 
broker  dealer  applicant,  also  must 
submit  Its  three  most  recent  Form      X- 
17A-5  Financial  and  Operational 
Combined  L'niform  Single  Reports 
("FOC^LIS  ')  or  Its  three  most  recent  Form 
li— 4()6  Reports  on  Finances  and 
Operations  (  "FOCiS ').  A  bank  applicant 
must  submit  Its  three  most  recent 
Consolidated  Reports  of  Condition  and 
Income  (  "Call  Reports  ")  An  applicant 
(other  than  a  broker  dealer  or  a  bank) 
which  is  subject  to  state  or  federal 
regulatitm  must  submit  the  three  most 
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r«cent  reports  subinitted  to  \X» 
regulatory  authority.  An  applicant  which 
is  not  sub|«ct  to  state  or  fraerml 
regulation  must  submit  copies  of  itj 
three  most  r«ccnt  unaudited  quarterly 
financial  statements,  accompanied  by  a 
certificate  of  the  applicant's  chief 
financial  officer  that  the  financial 
statements  have  been  prepared  in 
accordance  with  generally  accepted 
accounting  principles  consistently 
applied  and  fairly  present  the  financial 
position  of  the  applicant  and  the  mults 
of  its  operations  for  the  period  covered. 
An  applicant  which  propooes  to  satisfy 
any  of  GSCC's  financial  requirements  by 
means  of  a  guaranty  of  its  obligations  by 
its  parent  company,  must  submit  to 
GSCC  the  parent  company's  financial 
statements,  FOCUS  report*.  FOGS 
reports,  Call  Reports  or  other 
comparable  reports  submitted  to  its 
ARA. 

The  proposal  requires  each  GSCC 
member  to  submit  to  GSCC  pertodically 
the  same  reports  (listed  above)  that  each 
applicant  must  submit  to  GSCC  For 
example,  a  broker-dealer  member  must 
submit  FOCUS  reports  or  FOGS  reports 
to  GSCC  promptly  following  its  filing 
With  its  ARA.  It  also  must  submit  its 
annual  financial  statements,  certified 
without  qualification  by  its  Independent 
certified  public  accountant  and 
accompanied  by  a  certificate  prepared 
by  its  chief  financial  officer  that  the 
member  has  not  guaranteed  the 
obligations  of  any  other  person,  and  is 
not  subject  to  any  other  contingent 
liabilities  not  set  forth  in  the  financial 
statements. 

II.  GSCCs  Ratiooale 

GSCC  believes  the  proposal  is 
consistent  with  section  17A  of  the  Act 
because  It  will  enable  GSCC  to  require 
applicants  and  members  to  submit 
financial  information  to  GSCC.  GSCC 
plans  to  use  this  Information  to  assess 
each  applicant's  and  member's  financial 
responsibility  and  to  evaluate  potential 
risks  to  GSCC.  GSCC  believes  that  it 
needs  this  information  to  assure  the 
safeguarding  of  securities  and  funds 
under  its  control  or  for  which  it  is 
responsible  and  to  promote  the  prompt 
and  accurate  clearance  and  settlement 
of  securities  transactions. 

III.  DiacusaioG 

The  Commission  believes  that  the 
proposal  is  consistent  with  section  17A 
of  the  Act.  Specifically,  the  Commission 
agrees  with  GSCC  that  the  proposed 
rule  change  will  assist  GSCC  in  fulfilling 
its  responsibibty  to  fadlitale  the  prompt 
and  accurate  clearance  and  settlement 
of  securities  and  the  safeguarding  of 


securities  and  funds  which  are  In  the 
custody  or  control  of  the  clearing  agency 
or  for  which  It  is  responsible.  In 
additioa  the  Commission  beUeves  that 
the  proposal  should  aid  GSCCs  efTorta 
in  developing  appropriate  membership 
and  applicant  standards. 

When  the  Commission  granted  GSCC 
temporary  registration  as  a  clearing 
agency,  it  exempted  GSCC  from  section 
17A(b){3)(B)  and  seciton  17A(b)(4){B)  of 
the  Act.*  Section  17A(b)(4)(B)  requires  a 
registered  clearing  agency  to  hove 
finaocial  respoiuibility.  operational 
capability,  experience  and  competency 
standards  that  are  used  to  accept  deny, 
or  condition  participation  of  any 
participant  or  any  category  of 
participants  enumerated  In  aection 
17A(b)(3)(B).  In  accordance  with  the 
exemption.  GSCCs  current  rules  do  not 
set  any  specific  operational  capacity, 
financial  responsibility,  experience,  or 
competency  standards.  When  GSCC 
requested  its  exemption.  GSCC 
represented  that  it  would  develop 
appropriate  member  financial  and 
operational  standards  in  the  near  future, 
before  it  expanded  its  range  of  services, 
and,  in  any  event,  before  it  offered  trade 
accounting  or  netting  services.  The 
collection  and  evaluation  of  such 
Information  should  provide  GSCC  with 
useful  Information  in  developing  such 
membership  and  applicant  standards. 

The  Commission  believes  it  is 
essential  that  GSCC  obtains  from 
spphcants  the  financial  and  operational 
information  described  above  and 
analyze  that  information  to  ensure  that 
applicants  writhout  sufficient  financial 
and  operational  capability  are  not 
admitted  as  members,  thus  minimizing 
GSCC's  exposure  to  risk.  The 
Commission  believes  that  it  is  equally 
important  for  GSCC  to  obtain  periodic 
updated  information  regarding  oirrent 
financial  and  operational  capabilities  of 
existing  members  to  assess  any  changes 
in  their  financial  capabilities.  Obtaining 
this  information  will  allow  GSCC  to  take 
any  appropriate  action  it  deems 
necessary  to  protect  itself  from  the  risk 
of  change  in  a  member's  financial 
capability.*  Furthermore,  the 
Commission  believes  that  the  periodic 
filing  and  review  of  updated  financial 
Information  is  essential  to  GSCC  as  it 
prepares  the  policies  and  procedures 
necessary  to  establish  a  netting  service. 


IV. 

//  is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rxile  change  (File  No.  SR- 
GSCC-88-3)  be.  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 

Dated  Fcbnuuy  23. 1960.  ^ 

SUriey  E- HaKa. 
Assistaat  Secretaiy. 
[FR  Doc  89-4832  Piled  3-1-89:  &45  am) 
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'  5m  CSCCi  lompormry  rvgldntion  order 
SmnintiM  Exchansc  Ad  RalesM  No.  ZS740  (May  24. 
isasi.  u  FK  issaa 

*  Th*  Conunlaalon  notaa  dial  GSCC  hat  daai^ied 
Iti  propoaai  to  mtnturi..  tha  buntan  oo  potantial 
appUcanti  and  OMmban  by  only  raqaaaHng  oopiaa 
ol  (locaiaMoia  wbtck  polanHal  applicanti  and 
■Minban  bava  alraady  praparad. 


KeyvtoM  Provktont  Ufa  lnaiirano« 
Cc  at  aL:  Appfctlon  for  ExMn|»tion 

February  24. 1088. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTKMC  Notice  0^  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

ApplicantK  Keystone  Provident  Ufe 
Insurance  Company  ("Keystone");  KMA 
Variable  Accxrant  (the  "Account")  and 
Keystone  Provident  Financial  Services 
Corp.  ("KPPSC")  (collectively,  the 
"Apphcants"). 

Relevant  1940  Act  Sections: 
Exemption  requested  nnder  section  e(c) 
from  sections  2(a)(35),  28(aK2)(q  and 
27(c)(2). 

Summary  of  Application:  AppUcants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  of  on  asset  based 
sales  charge  and  the  mortality  and 
expense  risk  charge  from  the  assets  of 
the  Account 

Filing  Date:  The  application  was  filed 
on  January  24. 1989. 

Hearing  or  NoUficatioa  of  Hearing:  If 
no  hearing  Is  ordoed.  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  reoetved  by  the  SEC  by  5:30  pjn..  on 
March  20,  liMft  Request  a  bearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  Commission,  along 
with  proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

AOORCnca:  Secretary,  SEC  450  Fifth 
Street  NW..  Washington.  DC  20640. 
Apphcants,  c/o  Robert  R.  Baird.  Esq.. 


Keystone  Provident  life  Insurance 
Company.  90  Higfa  Street  Boston. 
Massadmsetts  021ia  Copies  to  Joan  E. 
Boroe.  Esq..  Preedman.  Levy,  Kr^  k 
Simonds.  lOSO  Connecticat  Avenoe  NW.. 
Suite  825,  Washington.  DC  20030. 
FOR  MNTTHai  IWWOIWMTIOW  CONTACT: 
}eflrey  M.  Ufawss.  Attorney,  at  (202)  272- 
2026  or  Clifford  E.  IQrst^.  Special 
Counsel  at  (202)  272-2001  (Division  of 
hrvestmoit  Manag«nent). 

SUFFLCMBITAirVMPORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  Public 
Reference  Branch  in  person  or  the 
Commission's  commercial  copier  which 
may  be  contacted  at  (800)  231-3282  (in 
Maryland  (301)  256-4300). 

Appiicwnts'  Raprwentotions 

1.  The  Account  registered  as  a  unit 
investment  trust  undher  the  Act  was 
established  to  fimd  certain  variable 
annuity  contracts,  indading  the 
individual  variable  annuity  contract  (the 
"Contract")  to  be  issued  by  Kejrstone. 
The  Account  is  divided  into  sub- 
accounts which  invest  solely  in  the 
shares  of  one  of  the  several 
corresponding  portfotios  of  the  SteinRoe 
Variable  Investment  Tmst.  Pordiase 
payments  under  a  Contract  may  be 
invested  in  both  the  Accotmt  and  in 
Keystone's  general  account. 

2.  KFPSC  will  serve  as  principal 
underwriter  for  the  Contracts.  KFFSC  is 
a  broker-dealer  registered  nnder  the 
Securities  Exchange  Act  of  1934  and  is  a 
member  of  the  National  Association  of 
Securities  Dealers,  Inc. 

3.  Kejrstone  will  have  responsibility 
for  all  administration  of  die  Contract 
and  Account,  For  such  services,  the 
contract  maintenance  charge  is  initially 
set  at  $30  per  year,  and  may  not  exceed 
costs  or  $100  per  year.  The  full  amount 
of  this  charge  will  be  dedacted,  prior  to 
the  annuity  date,  from  the  Account  on 
the  anniversary  of  the  effective  date  of  a 
Contract  and  on  the  date  of  any  total 
surrender  not  falling  on  the  anniversary 
of  the  effective  date  of  the  Contract 

4.  No  sales  charge  will  be  deducted 
from  a  Contract's  purchase  payment 
when  initially  received.  A  contingent 
deferred  sales  charge  ("CDSC")  may  be 
deducted  upon  a  partial  or  total 
surrender  of  a  Contract  The  firat 
surrender  in  any  Contract  year  is  free  of 
the  CDSC  to  the  extent  the  surrendered 
amount  does  not  exceed  10%  of  the 
account  value  at  the  time  of  surrender. 
The  amount  of  the  surrender  will  be 
deducted  from  the  pordiase  pajrments  in 
chronological  order  from  the  oldest  to 
the  most  recent  nntil  snch  amount  is 
fully  deducted.  Any  amount  deducted  in 


excess  of  the  10%  limit  will  be  subject  to 
CDSC  as  follows.  The  CDSC  for  each 
purchase  payment  from  which  a 
deduction  will  be  made  equal  to  (x) 
multiplied  by  (y).  where:  (x)  is  the 
amount  so  dediiicted:  and  (y)  is  the 
applicable  percentage  from  ^e  table 
below  for  the  number  of  years  that  have 
elapsed  from  the  date  of  payment  to  the 
date  of  surrender. 


Year  kom  dote  of  paymenl 

Cha«gK 

1 

7 

9 

8 

a 

5 

' 

4 

-^ 

3 

a 

i 

7 

1 

Jtm 

"T^^ 

0 

No  CDSC  will  be  imposed  on 
payments  received  more  than  7  years 
prior  to  the  sorrender. 

5.  During  each  year  of  the 
accumulation  period  of  a  Contract 
Keystone  will  assess  each  sub-account 
of  the  Account  tvith  a  daily  sales  charge 
that  will  amount  to  an  aggregate  of  .15% 
annually  of  the  assets  of  eadh  sub- 
account The  asset  based  sales  charge 
will  only  be  deducted  if  the  stun  of  such 
charge  pins  any  previously  deducted 
CDSC  does  not  exceed  8.5%  of  the  total 
piuxihase  pajrments  under  each 
Contract  Keystone  will  establish  and 
apply  administrative  procedures  for 
monitoring  the  applicable  sales  charges. 
No  asset  based  sales  charge  will  be 
assessed  during  a  Contract's  annuity 
period. 

6.  AppUcants  submit  that  the  asset 
based  sales  charge  and  tite  CDSC  are 
designed  to  reimburse  KejrstoDe  for 
expenses  of  selling  the  Contract 
including  compensation  paid  to  selling 
dealers  and  the  costs  of  sales  materiaL 
Applicants  farther  submit  that  the 
deduction  of  the  sales  charges  under  the 
Contracts,  as  an  asset  based  sales 
charge  and  as  a  CDSC  will  be  more 
favorable  to  a  Contract  Owner  than  the 
deduction  of  the  sales  charges  from 
purchase  payments,  for  the  following 
reasons:  the  amount  of  a  Contract 
Owner's  purchase  payments  that  will  be 
allocated  to  the  Variable  Account  to  be 
invested  will  be  greater  than  it  would  be 
if  the  sales  charge  were  deducted  from 
such  purchase  payments:  and  among 
other  benefits,  the  death  benefit  under  a 
Contract  may  be  greater  since  the  death 
benefit  may  be  based  in  part,  on  a 
Contract  GKvner's  total  acctunulation 
value  under  his  or  her  Contract  as  of  the 
seventh  policy  anniversary.  AppUcants 
submit  that  altbough  the  proposed  asset 
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based  Mil««  charga  may  not  fall  tvithin 
th«  literal  terma  of  lectkKi  2(a)(36).  the 
charfB  !■  conaiatent  with  the  Intent  and 
definition  of  aalea  load  ki  th«  Act. 
Keyatona  will  not  Impoaa  a  front-end 
tale*  charfe  on  purchaaa  pavmenta 
under  the  Contracts,  althou^  Keystone 
will  continue  to  Incur  expense*  for  the 
tale  of  the  Contract.  AppUoants  submit 
that  such  expenses  are  within  the 
definition  of  "tales  load."  and.  except 
for  the  tuning  and  imposition  of  the 
asset  based  sales  charge,  would 
otherwise  comply  with  section  2(a)(35) 
of  the  Act- 

7  Keystone  will  deduct  from  each 
sub-account  of  tha  Variable  Account  a 
mortality  and  expense  riak  charge  equal 
on  an  annual  basts  to  1.26%  of  the 
sverage  daily  net  asset  value  of  each 
tucJ)  tub-account  (currently  eatlmatad  to 
consist  of  70%  for  mortality  risks  and 
55%  for  expense  risks). 

a.  Variable  annuity  payments  made  to 
annuitants  will  vary  with  the  Investment 
experience  of  the  Variable  Account,  but 
will  not  be  affected  by  the  mortality 
experience  (death-rate)  of  per*ons 
receiving  such  payments  or  of  the 
general  population.  Keystone  guarantees 
a  death  benefit  equal  to  the  surrender 
value  upon  the  death  of  Contact  Ownera 
and  annultanta.  Keystone  also 
guarantee*  a  minimum  death  benefit 
paid  upon  the  death  of  certain  Contract 
Ownera  and  annuitants  that  may  exceed 
purchase  payments  or  the  surrender 
value  St  the  time  of  death.  Thia  payment 
will  not  be  reduced  by  any  CDSC. 

0.  Keystone  will  sssume  an  expense 
risk  because  tha  maintenance 
rRsponsibllities  both  before  and  after  the 
date  on  which  annuity  payments  begin 
will  b«^  the  tame  and  the  contract 
mdintenance  charge  may  nut  be 
tiiffirlent  to  reimburse  Keystone  fur  its 
costs.  Keystone  also  assumes  the  risk 
that  the  expenses  uf  administering  the 
Contract  after  annuity  payments  begin 
may  exceed  the  charge  In  effect  at  the 
time  or  annuitixation. 

10  Applicants  represent  that  the  level 
of  (he  mortality  and  expense  risk  is 
within  the  range  of  Industry  practice  for 
the  comparable  variable  annuity 
contracts.  Applicants  state  that  they 
have  reviewed  publicly  available 
Infurmatlon  regarding  products  of  other 
companies  taking  into  consideration 
such  factora  as:  guaranteed  minimum 
death  benefits:  guaranteed  annuity 
purchase  rates:  minimum  initial  and 
subsequent  purchase  payments:  other 
contract  charges:  the  manner  tn  which 
charges  ara  impoaed;  market  sector 
investment  options  under  the  Contract: 
and  availability  to  fund  individual 
qualified  and  non-qualified  Plans. 
Applicants  represent  that  they  will 


maintain  at  their  administrative  oflloe, 
and  make  avaUabia  to  the  Commission, 
a  memoraiidum  setting  forth  In  detail  the 
variable  annuity  products  analyxcd  and 
the  methodology,  and  results  ot 
Keystone's  comparative  review. 

11.  Keystone  represants  that  tha  asaet 
based  sales  charge  and  CDSC  may  be 
insulDciant  to  cover  all  coats  related  to 
distribution  of  the  Contracts  and  that  if 
a  contribution  to  surplus  is  realized  from 
the  mortality  and  expense  risk  charge. 
all  or  a  portion  of  that  charge  nay  be 
used  for  distribution  expenses.  Keystone 
has  concluded  that  there  is  ■  reasonabla 
likelihood  that  the  proposed  distribution 
financing  arrangements  made  with 
respect  to  the  Contracts  will  benafh  tba 
Account  and  Contract  Owner*.  Tha 
basis  for  such  conclusion  is  sat  forth  in  a 
memorandum  which  will  b«  maintained 
by  Keystone  at  its  administrative  offices 
and  will  be  available  to  the 
Commission.  Moreover.  Keystone 
represents  that  the  Account  will  invest 
only  in  an  underlying  mutual  fund, 
which  undertakes,  in  the  event  it  should 
sdopt  any  plan  under  Rule  12b-l  under 
the  Act  to  finance  distribution  expenses, 
to  have  such  plan  formulated  and 
approved  by  a  board  of  directors,  a 
majority  of  which  are  not  "interested 
persons"  of  such  fund  within  the 
meaning  Section  2{a)(ig)  of  the  1940  Act. 

12.  Applicants  submit,  for  all  the 
reasons  ststed  herein,  that  their  requests 
for  exemption  meet  the  standards  set 
out  in  section  B(c]  and  summarized 
sbove  and  that  an  order  of  the 
Commission,  should,  therefora.  be 
granted.  Accordingly,  Applicants 
request  exemption  pursuant  to  section 
6(c)  from  sections  2(a)(35).  2e(a)(2)(C] 
and  27(c)(2)  of  the  Act  to  the  extent 
necessary  to  permit  tha  assessment  and 
deduction  of  the  ssset  based  sales 
charge  and  the  mortality  and  expense 
risk  charge  with  respect  to  the 
Contracts. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 
BliMay  L  HoUia. 
Auiftant  Stcretary. 
[FR  Doc.  m~*BaO  Piled  S-I-SB:  8:45  am| 
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Sacurtty  MortgaQa  Acoaptanoa  Corp. 
at  aL;  Appacaoon  ror  cjcampnon 

February  24.  IBBB. 

AOOICy:  Securities  and  Exchange 

Commission  ("SEC "). 

ACTMMC  Notice  of  application  for 

exemption  from  all  proviaions  of  tha 


Investment  Company  Act  of  1940  ("1940 
Acr). 

AppUawts:  Security  Mortgage 
Acceptance  Corporation — I,  on  behalf 
of  itself  and  the  otiier  entitia*  covered  or 
to  be  covered  by  the  requa*ted  order 
(the  "Applicant")  and  Bear  Steams  h 
Co.  kic  Relevant  1940  Act  Section: 
Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act 

Summary  of  Application:  Applicant 
seeks  an  order  amending  «  previous 
order  (the  "Existing  Order")  Issued  to 
Applicant  (Investment  Company  Act 
Release  Na  ISTIS,  Decambar  28. 1968)  to 
permit  tha  sale  of  residual  Interests  in 
the  Old  SMAC  Companies  (as  defined  in 
paragraph  2  below  under  the  heading 
"Applicant's  RepreaantaUons")  under 
the  drcomstances  sommarlzed  below 
and  described  more  fully  In  the 
application. 

Filing  Date:  The  application  was  filed 
on  February  3. 1960  arid  an  amendment 
to  the  spplication  was  filed  on  February 
21.1966. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  Is  ordered,  the  application 
will  be  granted.  Any  intarested  person 
may  request  a  hearing  on  the 
application,  or  ask  to  be  notified  if  s 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pjn.,  on 
March  20, 1968.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mall,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  writh 
proof  of  service  by  affidavit  or.  for 
la%vyera.  by  certificate.  Request 
notification  of  the  date  of  s  hearing  by 
writing  to  the  Secretary  of  the  SEC 
AOOfWSMS:  Secretary.  SEC  450  5th 
Street  NW..  Washingtoa  DC  20549. 
Security  Mortgage  Acceptance 
Corporation— 1. 1385  Eaton  Center,  1111 
Superior  Avenue,  Qeveland.  Ohio  44114. 
pon  RjRTHCR  mmxumAVUM  contact: 
H.R.  Hallock.  jr..  Special  Counsel,  at 
(202)  272-303a  Office  of  Investinent 
Company  Regulation,  Division  of 
Investment  Management 

Following  is  a  summary  of  the 
spplication:  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Refereno"  Branch  In  p)er»on  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-^282  (in  Maryland 
(301)  258-4300). 

Applicant's  Rapresantatiotis 

1.  Security  Mortgage  Acceptance 
Corporation — 1.  on  its  own  behalf  and 
on  behatf  of  future  corporations 


originally  sponsored  and  wholly-owned 
by  Alfred  Lemer  and  organized  for  the 
same  hmited  purpose  as  Security 
Mortgage  Acceptance  Corporation — ^1 
(collectively  "SMAC).  filed  an 
application  on  November  20. 1985  (the 
"First  Application"),  for  an  order  of  the 
SEC  exempting  them  from  all  provisions 
of  tiie  1940  Act  to  permit  SMAC  to  sell 
Bonds  *  collateralized  by  Mortgage 
Collateral.  On  July  23. 1986.  the  SEC 
granted  the  requested  relief  (Investment 
Company  Act  Release  No.  15220)  (the 
First  Order").  On  August  22, 1986, 
Applicant  filed  an  application  (the 
"Second  Application")  requesting  an 
amendment  to  the  First  Order  to  sell 
Residual  Interests  to  (i)  institutional 
investors  or  (ii)  non-institutional 
investora  which  are  "accredited 
investors"  as  defined  in  Rule  501(a)  of 
the  Securities  Act  of  1933,  as  amended 
(such  Investora  being  collectively 
referred  to  as  "Eligible  Purchasers").  On 
December  28, 1988.  the  SEC  granted  the 
Existing  Order  (Investment  Company 
Act  Release  No.  18715). 

2.  To  date,  Mr.  Lemer  has  sponsored 
two  corporations  which  are  subject  to 
the  Existing  Order,  Security  Mortgage 
Acceptance  Corporation — 1  and 
Security  Mortgage  Acceptance 
Corporation— 2  (the  "Old  SMAC 
Conopanies"),  each  of  which  has  issued 
two  series  of  Bonds.  The  Existing  Order 
cairmtly  permits  the  sale  of  stock  of 
SMAC  including  die  old  SMAC 
Companies,  or  a  sale  of  beneficial 
interests  in  the  Reaidual  Interest  thereiit 
On  December  30. 1968,  Mr.  Lemer  sold 
all  the  outstanding  capital  stock  in  the 
Old  SMAC  Companies  to  Bart.  Steams 
h  Co.  Ina  (the  Turchaser"),  an  Eligible 
Piutihaser.  in  a  transaction 
consummated  in  accordance  with  the 
terms  of  the  Existing  Order.  He 
Purchaser  desires  to  sell  the  Residual 
Interest  in  the  Old  SMAC  Companies  as 
permitted  by  the  Existing  Order  and/or 
as  contemplated  In  the  application  and 
summarized  below. 

3.  To  maximize  the  value  of  the 
Residual  Interest*  it  currenUy  is 


'  Thii  and  all  otlier  capitaUzed  lenns  oaed  herein, 
and  Dot  otharwiae  defined  herein.  abaU  have 
meanniga  aacrilMd  io  Mich  tenns  in  tlie  Pint  and 
Second  Applicaboo. 

*  An  election  to  be  treated  at  a  (ut>chapter  S 
corporation  under  tite  Internal  Revenue  Code  had 
been  filed  in  reaped  of  each  of  tlie  Old  SMAC 
Companiea.  ThU  advanta^eou*  tax  treatment  was 
loat  when  the  clock  of  tiie  Old  SMAC  Coopaniei 
wa>  told  to  tlie  Purchaaer.  A*  a  result  a  aut>aequent 
purchaser  of  ttie  stock  could  t>e  sut>iect  to  tax  at  two 
levelK  first  at  the  Old  SMAC  Companies'  level  and 
second  at  its  own  level.  ConaequeDtiy,  the  net  cash 
flow  from  the  Residual  Interest  would  be  leaa  than  if 
the  sale  look  a  form  other  than  a  sale  of  stock. 


proposed  that  the  Old  SMAC 
Companies  be  permitted  to  reorganize 
as  an  owner  trast  The  Old  SMAC 
Companies  as  tiie  depositors  and  an 
o%vner  trustee,  which  is  unaffiliated  with 
the  Applicant  would  form  an  owner 
tmst  (the  Trust"),  a  single  purpose 
entity  as  defined  by  the  same  nationally 
recognized  statistical  rating  agency  or 
agencies  that  rated  the  relevant  series  of 
Bonds  and  would  be  "bankruptcy 
remote"  to  the  same  extent  as  the  Old 
SMAC  Companies.  Its  sole  purpose 
would  be  to  hold  the  Mortgage 
Collateral  and  to  engage  in  activities 
incidental  thereto.  Unlike  the  typical 
owner  trast  the  Trust  would  not  be 
permitted  to  issue  any  additional  series 
of  Bonds  in  reliance  on  the  requested 
order. 

4.  The  Old  SMAC  Companies  would 
sell  the  Mortgage  Collateral  securing  the 
Bonds  to  the  Trust  in  exchange  for  all  of 
the  trust  certificates  in  the  Trust  (which 
would  constitute  the  Residual  Interest). 
The  Residual  Interest  than  would  be 
sold.  The  Trust  would  assume  all 
obligations  of  each  of  the  Old  SMAC 
Companies  under  the  relevant  Indenture 
and  would  succeed  as  issuer  of  the 
Bonds,  which  would  remain  outstanding. 
Bondholders  would  receive  notice  of  the 
reorganization,  and  the  Old  SMAC 
Companies  would  be  dissolved.  The 
reorganization  would  not  require 
registration  under  the  Securities  Act  of 
1933,  as  amended,  and  would  not  violate 
any  provisions  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  or 
the  Trtist  Indenture  Act  of  1939,  as 
amended  The  Trust  would  own  the 
Mortgage  Collateral  and  the  Trustee 
under  the  Indenture  or  its  nominee 
would  hold  the  Mortgage  Collateral,  in 
each  case  Bub)ect  to  the  lien  of  the 
relevant  Indenture,  which  explicitiy 
permits  a  reorganization  of  the  character 
described  without  the  necessity  of 
obtaining  Bondholder  consent  No 
payment  term  of  the  Bonds  would  be 
changed  thereby,  the  Mortgage 
Collateral  would  not  be  adversely 
impaired  or  affected  as  a  result  thereof, 
no  lien  ranking  prior  to  or  on  a  parity 
with  the  lien  of  the  related  Indenture 
with  respect  to  the  Mortgage  Collateral 
would  be  created  thereby,  and  nothing 
in  the  proposed  reorganization  would 
deprive  the  Bondholders  of  the  security 
afforded  by  the  lien  of  the  related 
Indenture  or  result  in  the  purchasers  of 
the  Residual  Interest  having  priority 
over  Bondholders.  The  rating  of  the 
Bonds  would  be  unaffected  by  the 
proposed  reorganization. 

5.  As  an  alternative  to  the  transaction 
described  in  paragraph  4  above,  one  or 
both  of  the  Old  SMAC  Companies  may 


desire  to  transfer  Mortgage  Collateral 
securing  one  (or  both)  series  of  Bonds 
issued  by  that  Old  SMAC  Company  to 
one  or  more  owner  trusts  or  other 
entities.  It  shall  be  a  condition  to  the 
requested  relief  that  in  no  event  would  a 
transaction  be  consummated  where  the 
representations  made  in  paragraph  4 
above  could  not  be  made.*  except  as 
provided  m  footnote  3  below,  or  where 
the  condition  set  forth  below  would  not 
be  applicable. 

Revised  Condition 

The  condition  set  forth  in  the  body  of 
the  Existing  Order  regarding  the  sale  or 
other  impairment  of  the  Mortgage 
Collateral  is  revised  in  its  entirety  to 
read  as  follows: 

Without  the  wntteti  consent  of  each 
Bondholder  to  be  a^ected.  neither  the  holders 
of  any  Residual  Interest  nor  either  Old  SMAC 
Company  (or  the  Trust  or  other  entitj 
described  Id  the  application)  will  be  able  to 
impair  or  adversely  aflect  the  Mortgage 
Collateral  securing  a  teriea  of  Bonds 
(including,  without  limitatioa  telling  the 
Mortgage  Collateral  while  a  teries  of  Bonds 
remains  outstanding),  provided  that  any  such 
entity  would  tie  permitted  to  tell  the 
Mortgage  Collateral  without  Bondholder 
consent  to  an  owner  trast  or  other  entity  th^i 
would  succeed  to  its  oWgations  under  the 
relevant  Indenture  in  the  transaction  of  tfaf 
type  de8crit>ed  in  the  application.  The 
foregoing  does  not  prohibit  tubstitutioa  of 
Mortgage  Collateral  at  permitted  by  the 
Existing  Order. 

For  the  Ctnninissioa  by  the  DivisioQ  of 
Investment  Management  under  delegated 
authority. 
Shirley  E.  Hfrflit, 
Assistant  Secretary. 
(FR  Doc  89-4831  Tiled  3-1-89;  »:45  am] 
MUJNO  COOC  Bei»«V4l 


Na  IC-1683«;  Fla  Na  811-S3721 


John  Hancock  VarlaMa  Annuity 
Account  F 

February  24. 1989. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (tiie  '1940  Act "). 

Applicant  John  Hancock  Variable 
Annuity  Account  F  ("Applicant ') 

Relevant  1940  Act  Sections:  Order 
requested  under  section  8(f)- 


'  Where  the  Mortgage  Cotlatefal  aeconnii  one  of 
the  two  Senes  of  Bonds  laaued  by  an  Old  SMAC 
Company  is  sold  and  the  Mortga^  Collateral 
secunng  tiie  other  Sene*  u  not  however,  the 
relevant  Old  SMAC  Company  would  not  be 
dissolved  as  described  tc  paragraph  4  above 


/  VoL  Si.  Na  40  /  Thur»day.  Mich  2.  1869  /  NottCM 


SuaiMtary  of  Apfiijoatujn:  AppUeaiA 
M«lu  an  ordtf  undar  MCtioa  a(f)  of  Um 
1940  Act  declaring  that  It  haa  caaaad  to 
b«  an  Invaatmant  comi^any. 

Filing  Data:  Tha  application  waa  fUed 
on  January  23, 1W0. 

Heating  or  Notificabon  of  Heanng:  U 
no  hearing  ia  ordarad.  the  appUcation 
will  be  granted.  Any  Intereatad  person 
may  requeat  a  hearing  on  thia 
application,  or  aak  to  be  notified  if  a 
heanjng  Is  ordered.  Any  requesta  muat 
be  received  by  the  SEC  by  5:30  p.m.,  on 
March  2a  1969.  Request  a  hearing  In 
writing,  giving  the  nature  of  your 
Intereat.  the  reaaon  for  the  request,  and 
the  issues  you  contest.  Serve  Applicant 
with  the  request,  either  personally  or  by 
mall,  and  also  send  it  to  the  Secretary  of 
the  SEC  along  with  proof  of  service  by 
affidavit,  or.  for  lawyers,  by  certificate 
Requeat  notification  of  the  date  of  a 
heanng  by  writing  to  the  Secretary  of 
the  SEC 


Secretary,  SEC  450  5th  Street 
NW  .  Washington  DC  2aS49.  lohn 
Mancock  Vanable  Annuity  Account  F, 
)ohn  Hancock  Place.  PO  111  Boeton. 
Massachusetts  0Z117 


kTXM  contact: 

Cindy  |.  Rose.  Rnancial  Analyst  (202J 
272-aOM  or  Clifford  E.  Kirach,  Special 
Counsel  (202)  27^-2061  (Division  of 
Investment  Management). 


•u^vuMawTAirr  mkwmatkm: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SF,Cs 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  25»-4300). 

Applicant's  Rapreaenlationa 

1  On  October  2Z  itW?  Applicant,  a 
separate  account  of |ohn  Hancock 
Mutual  Life  Insurance  Company,  filed  a 
Notification  of  Registration  on  Form  N- 
8A  and  a  registration  statement  on  Form 
N-4  The  registration  statement  never 
became  effective  and  no  public  offering 
of  the  securities  of  the  Applicant  wss 
ever  made 

2.  Applicant  represents  that  it  has 
never  had  any  assets,  has  no  debts  or 
other  liabilities  outstanding,  is  not  a 
party  to  any  litigation  or  administrative 
proceeding,  has  no  security  holders  and 
is  not  now  engaged,  nor  does  it  propose 
to  engage.  In  any  business  activities 

For  the  Conimiaalon.  by  the  Dlvlsiun  of 
Invedment  Manag«inent.  puraiiMnt  In 
delegated  authonty 
HMathaa  G.  Kati. 
Secretary 

(FK  Doc.  m  tan  Piled  }-l-a».  «:45  ■m| 
■■jjNa  coea  ssia-st-n 


LoMAra*#2»»] 


Th*  abovv-auBbersd  D«dar«tion  (54 
FR  3801)  ti  hcraby  amandKl  bi 
acoordanoe  with  the  Notice  of 
Amendmanl  to  the  Preaidant's 
declaratioa  dated  Pefaruary  IS,  1MB,  to 
Include  Hamilton  County,  in  the  State  of 
Illinoia.  due  to  damages  from  scvara 
stonna  and  tomadoas  beginning  on 
January  7, 1989.  In  additioa  applicationa 
from  eligible  small  buaineaaes  located  In 
the  contiguoua  county  of  Franklin. 
Illinoia.  may  be  filed  until  the  specified 
date.  All  other  Information  remains  the 
same;  i-e..  the  termination  date  for  filing 
applications  for  physical  damage  ia  the 
cloae  of  business  on  March  17. 19n  and 
for  economic  Injury  until  the  cloae  of 
business  on  October  13,  1960. 

Catalog  of  Federal  Domestic  Assistance 
Pragrmm  No*.  HXnZ  and  BSOOS. 

D«te  Pehruary  21.  IdBB 
Batnard  KuHk. 

Deputy  AMMOicate  A  Jmini»troU>r  for  DiBOtter 
AsMiMtance 
[FR  Doc  DB-Wll  Filed  3-l-«;  MS  am) 


Loan  ATM  #2334  4 


( 
#23381 


N«w  Yortq  (And  Contiguoua  CounttM 
In  ttw  Slats  of  Connodtcut); 
Dodaratlon  of  OInatar  Loan  Aroa 


The  City  of  Yonkers,  Weatcheater 
County,  and  ttie  contiguoua  cxninttea  of 
Bronx.  Naaaaa.  Putnam,  and  Rockland, 
in  the  State  of  New  York,  and  Fairfield 
County,  in  the  State  of  Connecticut 
constitute  a  disaster  area  as  s  result  of 
damages  from  severe  fires  which 
destroyed  two  apartment  buildings 
located  at  100-106  Locust  Hill  Avenue 
and  2-10  School  Street  in  the  City  of 
Yonkers,  on  January  11,  1968. 
Application  for  loana  for  physidal 
damage  aa  a  direct  reault  of  these  firea 
may  be  filed  until  the  cloae  of  buainess 
on  April  24. 1986  and  for  economic 
injury  as  a  direct  result  of  theae  firea 
until  the  close  of  business  on  November 
22,  1960  at  the  address  listed  below: 

Disaster  Area  1  Office,  Small  Business 
Administration.  15-01  Broadway,  Fair 
Lawn.  NI  07410. 

or  other  locally  announced  locations. 


The  interesi  rates  are: 

Homeowner*  with  cradil  available 
alsewhsra 

Homaownara  witfaont  credil  avail- 
able alaewbare 


BuaiMaaas  with  cndH  avaikfats 

elsewbera — ____———— 
Baalneaaas  and  non-prafil  atgani- 
utiona  witholut  credil  available 

alsewhare 

Businesses  and  non-profit  organi- 
xations    [BDL]    without    credit 

available  alsewhere 

Other  (InrhtdlBg  Don-proflt  orgeat 
tationa)  with  credit  availabk 
elsewhars 
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UOOQ 
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*JO0O 
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The  numbers  assigned  to  this  disaster 
for  physical  dams^e  are  233405  for  the 
State  of  New  York,  and  233506  for  the 
State  of  Connecticut:  and  for  acoDomlc 
injury  the  numbers  are  872200  for  the 
State  of  New  York  and  672300  for  the 
State  of  Connecticut 

|Catak>g  of  Federal  DtMneadc  AsaisUiice 
Program  Noa  SOOOZ  and  GOOOB) 

Date  February  22.  IMS. 
lames  Abdnor 

Administrator 

(FR  Doc  8»-4ffl2  Tiled  3-1-8B;  fc45  am] 


(Declaration  of 


Ijoan  Area  #2336] 


Dacnrmosi  or 


Loon  Arao 


txxo 


4jooa 


Wilaon  County,  and  the  contiguous 
counties  of  Cannon.  Davidson.  Dekalb, 
Smith.  Sumner.  Trouadale.  and 
Rutherford,  in  the  State  of  Tennessee, 
coostltute  a  disaster  area  as  a  result  of 
damages  from  severe  atorraa  and 
Hooding  which  oocurrad  February  13-14. 
1968.  Apphcations  for  loana  for  physical 
damage  may  be  filed  until  the  dose  of 
business  on  April  24, 1988  and  for 
economic  injury  until  the  cloae  of 
business  on  November  24. 1966  at  the 
addreaa  bsted  below: 
Disaster  Area  2  Office.  Small  Business 
Administration.  120  Ralph  McCill 
Blvd.,  14th  PI.,  Adanta.  GA  3030& 
or  other  locally  announced  locations. 


The  tnteresl  rates  are: 

Homeowner*  with  credit  available 
elsewhere S-000 

Homeowner*  without  credit  avail- 
abl«  elsewhere 4-000 

Buaineaaes  with  credit  available 
elsewhere ft-OOO 

Baainasaes  aitd  non-profit  organi- 
sations without  credit  available 
elsewhere 4.000 

Businesses  and  noo-profii  organi- 
zations (EQ3L]  without  oedit 
available  eisewbere — __...-. —     ASKO 


Other  (including  non-profit  organi- 
lations)  with  credit  available 
elsewhere « 


^Wtn 


9.125 


The  number  assigned  to  this  disaster 
for  physical  damage  Is  233606  and  for 
economic  injury  the  number  is  672400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  56002  and  56008) 
Date  February  23, 1966. 


Adminiatrator. 

(FR  Doc  86-1613  Piled  3-1-66;  a-4S  am] 


[Dadvatton  of 
•  #2338] 


#2337 


Tonnaaaoo;  (And  Contiguoua  Countloa 
in  tha  Stata  of  Kantucky);  Dadaratioo 
of  Olaaatar  Loan  Araa 

Obion  County,  and  the  contiguous 
counties  of  Dyer,  Gibson.  Lake,  and 
Weakley,  in  the  State  of  Tennessee,  and 
Fulton  and  Hickman  Counties,  in  the 
State  of  Kentucky,  constitute  a  disaster 
area  as  a  result  of  damages  fixim  severe 
storms  and  flooding  which  occurred 
February  14-15. 1989.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  April  24. 
1966  and  for  economic  injury  until  the 
dose  of  business  on  November  24. 1989 
at  the  address  listed  below: 

Disaster  Area  2  Office,  Small  Business 
Administration.  120  Ralph  McGill 
Blvd.,  14th  FU  Altanta,  GA  3030& 

or  other  locally  annoimced  locations. 

^vmsfts 

The  interest  rates  are: 

Homeowners  widi  credit  available 
elsewhere 8.00 

Homeowners  without  credit  avail- 
able elsewhere 4.000 

Businesses  writh  credit  available 
elsewhere 8.000 

Businesses  and  non-profit  organi- 
zations without  credit  available 
elsewhere ASJOO 

Businesses  and  non-profit  organi- 
zations (EIDL)  without  credit 
available  elsewhere AXtOO 

Others  (including  non-profit  orga- 
nizations) with  credit  available 
elsewhere _ 9.125 


The  numbers  assi^ed  to  this  disaster 
for  physical  damage  are  233706  for  the 
State  of  Teimessee,  and  233806  for  the 
State  of  Kentucky;  and  for  economic 
injury  the  numbers  are  672500  for  the 
State  of  Tennessee  and  672600  for  the 
State  of  Kentucky. 


(Catalog  of  Federal  Domestic  Aasistance 
Program  Nos.  S6002  and  59006.] 

Dated  February  23. 1966. 
lamas  Abdnor. 
Administrator. 
[FR  Doc.  86-4614  FUed  3-1-66,  8:45  am] 


Ragion  VI  AcMaory  Cound;  PubHc 


The  U.S.  Small  Business 
Administration.  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Little  Rock,  will  hold  a  public  meeting 
at  lOKX)  a.m.  on  Thursday,  April  6, 1989, 
at  the  Riverfront  Hilton,  2  Riverfront 
Place,  North  Little  Rock.  Arkansas 
72114.  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
Donald  L  Libbey,  District  EHrector.  U.S. 
Small  Business  Administration.  320 
West  Capitol  Suite  601,  Little  Rock. 
Aricansas  72201,  501/378-5871. 
leannette  M.  PauU. 

Acting  Director,  Office  of  Advisory  Councils. 
February  23, 1966. 

[FR  Doc  86-4915  Filed  3-1-86;  8:45  am] 


Ragion  I  Advlaory  Coundi;  PuMIc 


He  U3.  Small  Business 
Administration.  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Augusta  will  hold  a  public  meeting  at 
10:00  a.m.  on  Tuesday.  March  28, 1989, 
at  the  Branding  Iron  Restaurant  Route 
202,  Winthrop,  Maine,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 

For  further  information,  write  or  call 
Roy  Perry,  District  Director,  U.S.  Small 
Business  Administration.  40  Western 
Avenue,  Augusta,  Maine,  207/622-8382. 
leannetta  M.  Pauii, 

Acting  Director.  Office  of  Advisory  Councils. 
February  23. 1980. 

[FR  Doc  86-4616  Filed  3-1-89:  8:45  am] 
BBJJNa  CODE  SOH-ei-M 


Laa  Vagaa  Dlatrlct  Council;  PvMkc 
Mooting;  Mavada 

The  Small  Business  Administration. 
Las  Vegas  District  Advisory  Council  will 
hold  a  public  meeting  Friday,  March  31. 
1989,  at  the  U.S.  Small  Business 
Administration  Office,  located  at  301  E. 
Stewart  Avenue,  Downtown  Station. 


Post  Office,  3rd  Floor  Room  301.  Las 
Vegas.  Nevada,  from  9X10  a jn.  to  12:00 
Noon  to  discusss  such  matters  as  may 
be  presented  by  the  Advisory  Board 
members,  staff  of  the  Small  Business 
Administration,  and  others  present 

For  further  information,  write 
Elizabeth  Sutton.  Secretary  for  the 
District  Advisory  Council.  U.S.  Small 
Business  Administration.  301  E.  Stewart 
P.O.  Box  7527.  Las  Vegas,  Nevada  86125. 
or  call  (702)  388-6611. 
iMnnatta  M.  PauU. 

Acting  Director,  Office  of  Advisory  Councils. 
February  23. 1986. 
[FR  Doc  8»-4917  Filed  3-1-86  8:45  am] 


DEPART1IENT  OF  STATE 

lCa(l-6/1267] 

Advlaory  Committea  on  Intamational 
Cowwnunicattona  and  Information 


The  Department  of  State  announces 
that  the  Advisory  Committee  on 
International  Communications  and 
Information  Policy  will  meet  on  March 
20  in  the  Lecture  Room  of  the  National 
Academy  of  Sdences,  22nd  and  C 
Sheets.  NW.,  Washington.  DC  from  9 
a.m.  until  12:45  p.m. 

The  Committee  serves  the  Department 
of  State  in  an  advisory  capadty 
concerning  major  economic,  social  and 
legal  issues  and  problems  in 
international  communications  and 
information  policy,  espedally  as  these 
issues  and  problems  involve  users  of 
information  and  communications 
services,  providers  of  sudi  services, 
technology  research  and  development 
foreign  industrial  and  regulatory  pohcy 
and  the  activities  of  international 
organizations  with  regard  to 
communications  and  information,  and 
developing  country  interests. 

In  view  of  the  regulatory  and 
structural  changes  taking  place  in  the 
telecommunications  sector,  the  Mart;h 
20  meeting  will  focus  on  development  of 
U.S.  policy  toward  the  International 
Telecommunication  Union  [ITU]  and 
review  technology  transfer  issues  in  the 
telecommunications  sector.  The  ITU 
discussion  will  focus  particulariy  on  the 
upcoming  fTU  Plenipotentiary 
Conference  which  will  review  the 
structure,  purpose  and  international 
regulatory  reach  of  the  organization. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
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Fedeial  lUntotec  /  VoL  54,  No.  40  /  Thunday,  March  2.  1969  /  Nobcea 


■vailabU.  Prtor  to  the  maeting.  penona 
who  plan  to  attmd  thouJd  to  aavlafl  th« 
offlc*  of  Mr    Lacy  H.  Richards. 
Departownt  of  State,  WaahJngton.  DC 
telephone  (202)  M7-«230. 

Dated  February  14.  IMS 
Lucy  H.  Ikkank. 

Director,  Office  of  lndv*tnaliM4>d  Country 
Pulley,  Ex»culiv0  Sscntary.  Advisory 
Committer  an  tntBmational  CommunicationM 
and  Information  Policy 
[FR  Ooc  80^796  Filed  ^l^a».  8:45  am] 
■LUMa  oooa  «7i*-«7-« 


IPuMte  Nodoe  CM-«/1M9) 
Advisory  CoiiNiiill#o  on 


The  Department  of  State  will  hold  ■ 
meeting  of  the  Advisory  Committee  on 
International  Investment  on  March  17, 
1969  from  9  a.m.  to  1  p.m.  The  meeting 
will  be  held  in  Room  1912  at  the 
Department  of  State.  2201  "C"  Street 
NW  .  Washington.  DC  20B2a 

The  agenda  and  approximate  times 
tofilca  will  be  dtscusaed  are  as  follows. 
— 9:00     Review  of  agenda  and 
introduction  of  fhst  speaker  by 
Professor  Isaiah  FVanii  of  the  fohns 
Hopkins  School  of  Advanced 
International  Studies. 
— 9:06     Welcoming  remarks  by 
Assistant  Secretary  of  State  for 
Economic  and  Business  Affairs 
Eugene  ).  McAllister 
— 0:20    Commentary  on  the  current 
status  of  the  US.  initiative  on 
Investment  In  the  OECD.  the  bilateral 
investment  treaty  (BTTl  program,  and 
of  TRIMS  in  the  GATT  by  William  B 
Milam.  Deputy  Assistant  Secretary  of 
State  for  International  Finance  and 
Development  and  Marilyn  A.  Meyers. 
Director  of  the  Office  of  Investment 
Affairs  at  the  Department  of  State 
Remarks  to  be  followed  by  questions 
and  comments  by  committee 
members. 
— lOOO    Coffee. 

— 10:15     Presentation  by  Profeaaor  )ohn 
mine  of  Georgetown  University  on  the 
concept  of  corporate  nationality  and 
on  recent  attempts  by  the  Congress 
and  the  Reagan  Administration  to 
regulate  imports  and  foreign 
Investnient  and  to  establish  an 
Industrial  policy-  Followed  by 
comments  and  questions  by  members 
of  the  committee. 
— 11;45     Presentation  by  Betty  L 
Barker.  Chief.  International 
Investment  Division.  Bureau  of 
Economic  Analysis.  Department  of 
Commeica  on  the  data  coUaction 
activitiaa  of  the  US.  government  with 
raapect  to  Inward  invastmenl  in  the 


United  States.  Discuralon  of  what 
currently  available  data  reveal  about 
the  effects  and  extent  of  foreign 
investment  in  the  United  States. 
Followed  by  comments  and  questions 
by  membera  of  the  conunittee. 
— 1:00    Meeting  concludes. 

Access  to  the  Department  of  State  is 
controlled.  Therefore,  members  of  the 
public  wishing  to  attend  the  meeting 
must  notify  the  Office  of  Investment 
Affairs  at  (202)  M7-2ft88  in  ortler  to 
arrange  admittance.  Please  use  the  "C 
Street  entrance. 
Batwl  C  EaU.  )r. 
Aracvtrv*  Secretary. 
February  14. 18B>. 

(FR  Doc  0»-<7«7  PU«1  S-1-ae:  8:45  un| 
I  oooa  €na-er-a 


(PuMc  Notloa  CM-a/1264] 


IPuMk;  NoOoa  CKI-S/12U) 


The  Shipping  Coordinating  Committee 
(SHC)  will  conduct  an  open  meeting  at 
9:30  a.m.  on  March  28,  19fl9.  in  room 
6103,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington. 
DC  20883. 

The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  57th 
Session  of  the  Maritime  Safety 
Committee  (MSC)  of  the  International 
Maritime  Organization  (IMO)  which  is 
scheduled  for  3-12  April  1989  in  London 
at  the  IMO  headquarters.  The  purpose  of 
the  meeting  is  to  discuss  the  papers 
received  and  the  draft  U.S.  positions  for 
the  57th  Session.  Interalia.  the  items  of 
particular  interest  on  the  agenda  for  this 
Session  are: 

— Reports  of  the  various  subcommittees 
— Outcome  of  198(1  Global  Maritime 

Distress  Safety  System  (CMDSS) 

Conference  and  the  GMDSS 

Protocol  Conference 
— IMO  Guidelines  on  Management  for 

Safe  Ship  Operation  and  Pollution 
— Guidehnes  and  Standards  for  the 

removal  of  offshore  installations 
— Piracy  and  armed  robbery  against 

ships 
— Work  programme 

Members  of  the  pubhc  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  %«iting:  Mr. 
G  P  Yoaat  U.S.  Coast  Guard 
Headquarters  (G-Q],  2100  Second 
Street  SW  ,  Washington,  DC  20593  or  by 
Calling:  20^-207-2280. 

Data:  February  21  1968 
Tkooiaa  |.  Wa}^ 

Chauman.  SJupfuag  CoordwoUng  Committtm. 
|FR  Ooc.  a»-«7VM  FUad  S-l-SBc  »4S  aai| 


Commm—  CCm  study  Group  A; 
CaoMtetlon  and  RMdMduIng 


The  Department  of  State  announces 
that  tha  meetii^  pravioualy  scheduled 
for  March  B,  1080  is  cancelled  and  has 
been  rescheduled.  Stndy  Group  A  of  the 
U.S.  Organixation  for  the  Inteniatioiial 
Telegraph  and  Telephone  Consultative 
Committaa  (CCITT)  is  rescheduled  to 
meet  on  March  3a  1988  at  8:30  a.m.  in 
Room  1107,  Department  of  State,  2201  C 
Street  NW.,  Washington.  DC. 

Study  Group  A  deals  with 
International  telecommunications  policy 
and  services. 

The  purpose  of  the  meeting  will  be  to: 

(a)  Debrief  of  relevant  Administrative 
Council  meeting  issues 

(b)  Debrief  of  relevant  Study  Group 
XVm  meeting  issues  (liaisons) 

(c)  Debrief  of  CCITT  Study  Group  0 
issues 

(d)  Development  and/or  review  of 
contributions  to  CCITT  StiMly  Group 

1.  in  (April  24-28. 1989) 

2.  I  (May  2-12.  1988) 

While  it  is  noted  that  U.S.  Study 
Group  D  would  normally  consider 
contributions  for  CCITT  Study  Group 
Vin,  this  meeting  may.  exceptionally 
consider  possible  delayed  contributions 
for  the  meeting  of  Study  Group  Vm, 
scheduled  for  12-20  April  in  Geneva. 

The  meeting  may  consider  other 
issues  concerning  CCITT  Study  Group 
activity.  Members  of  the  general  pubhc 
may  attend  the  meeting  and  ^In  in  tha 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  pubUc 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facihtated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  Mr.  Earl  S.  Barbely. 
State  Department  Washington.  DC; 
telephone  647-5220.  All  attendees  must 
use  the  C  Street  entrance  to  the  building. 

Dated  February  17, 1980. 
Eari&Baibaiy. 

Director,  Office  of  T»i«conuBunicatioo*  end 
Infvnaation  Standards,  Chainnaa.  US. 
CCITT  National  ComauUae. 
[FR  Ooc.  W-4790  Piled  3-1-80;  8:45  aai) 
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TENNESSEE  VALLEY  AUTHORITY 

Information  CoOaclkxi  Undar  Ravlew 
by  tha  Ofltea  of  Managamant  and 
Budgat 


:  Tennemee  Valley  Authority. 

ACTION:  Information  collechon  under 
review  by  the  Office  of  Management 
and  Budget  (OMBJ. 


:  The  Temiessee  Valley 
Authority  (TV A)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
informatian  under  the  provisions  of  the 
PaperwoA  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  SS],  as  amended  by  Pub. 
L99-S91. 

Requests  for  InfoooatiQn,  inrlaHir^ 
copies  of  (he  infonnadoD  ooUectioa 
proposed  and  sujiparting 
documenUtioa  should  be  directed  to 
the  Agency  rieBniiire  Olfioer  n^uiae 
naxne.  address,  *"H  t<»1ophfM»n  muaber 
appear  below.  QuesUaos  or  rTanwmmtf 
should  be  directed  to  the  Agency 
Clearance  Officer  aad  also  to  the  Deak 
Officer  for  the  Tennessee  Valley 
Authority,  Office  ol  '"^"■^'■ti^it  oitA 
Regulatory  Afiain.  Office  of 
Manageaieat  and  Budget.  Washiagtosk 
DC  20503:  Telephone:  (202)  395-3084. 

Agency  CJttamace  C^icer  UaA.  R. 
Winiei:  Tennessee  Vattey  Authority.  100 
Lupton  Buildii^  CbattaBooBa.  IN  37401: 
(615}  7Sl-ZS2a. 

TypeofaaqmettBeg£Lunk» 

Title  oflmfdnmaUoD  CoUactioK  I 
Dtetdbutors  Aanal  Keport  to  TV  A. 

A«9«Bsicy  of  {%er  AmtBally. 

7>pe  of  A/J^scteif  Arfi/!ic:  Bosiness  or 
other  for-profit,  amafl  bualuesaei  or 
organizations. 

Small  Busineues  or  Orgaaizatioaa 
Affected:  Yes. 

Federal  Budget  Functional  Category 
Code:Tn.. 

Estimated  Number  offAmnud 
Responses:  32a 

Estimated  Total  Annual  Burden 
Hours:  3J}72. 

Estimated  A  verage  Burden  Hours  Per 
Response:  9.6. 

Need  For  and  Use  of  Information:  This 
information  collection  supplies  TVA 
with  financial  and  accounting 
information  to  help  ensure  that  electric 
power  produced  by  TVA  is  sold  to 
consumers  at  rates  which  are  as  low  as 
feasible. 
)alm  W.  Tkonpwn. 

VicePnudaat  Service*.  Senior  Agency 
Official. 

[FR  Doc  80-4017  FUed  3-1-68: 8.^  am] 


OFFICE  OF  THE  UNITEO  STATES 
TRADE  REPRESENTATIVE 

Idanflflcation  of  Priority  Practtcat; 
Ra^iaat  f  or  PubBc  Cooimaats 

AOPCY.  OfRoe  of  the  United  States 
Trade  Rcprese  ntatrre . 
ACTKM.  Request  for  •wrttten  submissions 
from  the  pnbhc  on  practices  that  should 
be  considered  with  respect  to 
identification  of  priority  practices  imder 
section  310  of  the  Trade  Act  of  1974.  as 
amended  (19  US.C.  2420). 


:  Section  310  of  the  Trade  Act 
reqiiiies  the  United  States  Trade 
Representative  (USTR)  to  identtfy  trade 
Uberalizatkn  priorities,  "iododiiig  ma)or 
bainers  ood  trade  distDrting  praotioes, 
the  eliannation  of  which  are  likely  to 
have  the  oioet  significant  potential  to 
increase  Usited  States  exports,  ei^ier 
directly  or  thmagh  the  estabtiahnent  of 
a  bmefidal  precedenL"  USTR  ks 
requesting  written  sabanssions  fran  the 
public  concendag  forei^a  countries' 
practioes  that  shoold  be  considered 
under  sectkai  3ia 

DATE:  Sabnissions  most  be  received  on 
or  before  March  24. 1988. 
FOR  RJRTNEII  MrORHAl  ION  CONTACTt 

A.  Jane  Bradley,  Associate  General 
Counsel  and  Qiamnan.  Sectimi  301 
Committee,  or  Dorothy  Balaban,  Staff 
Assistant  to  the  Section  301  Committee. 
Office  of  the  United  SUtes  Trade 
Representative.  000  ITlh  Street  NW, 
Washington.  DC  20506, 1202]  395-3432. 
SUPPLEMENTAIV IMNMHATIOIC  Section 

310  (a)  of  the  Trade  Act  requires  the 
USni.  no  later  thMi  hiay  aa  UfiSl  to 
identify  United  States  trade 
hberalizatioo  priority  practices  aad 
countries  and  submit  a  report  on  tadk 
priorities  to  the  Coaunittee  oo  Fioaace 
of  the  Senate  and  die  Committee  aa 
Ways  and  Means  of  the  Hoiue  of 
Representahvea,  and  publish  it  in  tha 
Federal  Has^An.  Sectkio  3ia(b]  of  the 
Act  requires  the  Trade  Representative  to 
initiate  investigations  under  section  302 
of  the  Act  by  June  20, 1980,  with  respect 
to  priorities  identified  in  said  report 

USTR  invites  submissions  on  ma|or 
foreign  trade  barriers  and  trade 
distorting  practices  that  should  be 
considered  in  identifying  priorities. 
Submissions  should:  (1)  Include 
information  on  the  nature  and 
significance  of  the  foreign  policy  or 
practice,  (2)  identify  the  United  States 
product  service,  intellectual  property 
right  or  foreign  direct  investment  matter 
which  is  affected  by  the  foreign  practice, 
(3)  indicate  the  volume  of  trade  in  the 
goods  or  services  involved,  and  (4) 
provide  any  other  information 
considered  relevant 


interested  persons  auist  provide 
twenty  copies  of  tlie  sufamissioa  to 
Dorothy  Balaban.  Section  301 
Committee.  Room  Z22,  600 17th  Street 
NW..  Washington.  DC  2QS0a. 
A.  )aw  BtMBejr. 

Chairman.  Section  301  CommtOee. 
[FR  Doc  B9-4950  Pfled  S-l-»  845  am] 
I  cooc  9tso-ei-a 


uanvraazvQ  a^yviBni  or  I'l  eiaiencai( 
IntonnaHon  on  hnporta  Dartng  First  18 
■nHvnsa  Of  i«^  ana  uiviiauon  oi 
Comnants 

This  notice  is  for  infarmatkin  only  and 
has  no  legal  effect,  h  is  provided  oi 
order  to  inform  the  poblic  of  oertaia 
import  statistics  covering  the  period  of 
January  throagh  Ottdba  1988  and  to 
aCEord  the  poMic  an  opportunity  to 
(«»maifnt  OB  certain  discretionary 
decisions  the  President  raast  make  on  or 
aboat  April  1. 1988  with  respect  to  the 
GSP  pn^'am.  These  decisions  conueia 
the  GSP  "competitive  need"  Imots  set 
forth  in  section  S04(c)  and  sectiofl 
504(dX2)  of  the  Trade  Act  of  1974  (19 
U.S.C.  2464  (c)),  and  possible 
redesi^wtioB  of  artides  previonsiy 
graduated  from  GSP.  Presidential 
decisions  ooncenung  the  application  oi 
coiapetitive  need  hmits  and  au  other 
product-related  decisions  stemming 
from  ^Sm  1988  Annual  Review  are 
expected  to  be  announced  on  or  about 
April  1.  and  iraptemented  oo  Jrdy  1. 1980. 

Pursuant  to  section  SD4(c),  any  GSP 
ehgible  beneficiary  country  that 
exported  to  the  United  States  during  the 
most  recent  calendar  year  a  quantity  of 
any  one  GSP  ehgible  article  in  excess  of 
(1)  $25  million  indexed  to  the  U.S.  Gross 
National  Product  since  1974.  or  {2]  SO 
perceat  ci  the  vahie  of  total  MS.  imports 
of  the  aftide,  is  to  be  removed  from  GSP 
eligibihty  not  later  than  July  1  of  the 
next  calendar  year. 

Based  on  prefiminary  data  and  subject 
to  revision,  the  aforementioned  dollar 
limit  is  expected  to  be  approximately 
$82,504,413  million  for  calendar  year 
1988. 

As  a  result  of  the  Trade  and  Tariff  Ad 
of  1984,  a  general  review  of  the  GSP  was 
initiated  in  1985  and  the  results  of  the 
review  announced  on  January  2. 1967  (52 
FR  389).  The  purpose  of  the  review  was 
to  determine  whether  beneficiary 
countries  have  become  suffidentiy 
competitive  in  GSP-eligible  products,  on 
a  product  and  country  specific  basis.  For 
countries  found  to  be  suffidentiy 
competitive  with  rasped  to  a  product 
the  percoitage  competitive  need  limit 
was  reduced  to  25  percent  and  the  dollar 
limit  was  reduced  to  S2S  milhoa  indexed 
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to  th«  nomliuil  growth  of  U.S.  CNP  since 
19M.  Baa«<l  on  pnilimlnary  data  and 
•ubjoct  to  revlfioa.  th«  aforamentioned 
dollar  limit  for  countries  found  to  be 
sufficiently  competitive  is  expected  to 
be  approximately  $32,212,635  million  for 
the  calendar  year  19B& 

Section  504  (d)(2)  of  the  Trade  Act  of 
1974.  as  amended,  permits  the  President 
to  disregard  the  50  percent  "competitive 
need"  limit  with  respect  to  any  ellgibie 
article  if  the  value  of  total  imports  of  the 
article  d\inng  the  most  recent  calendar 
year  did  not  exceed  SS  nliUon.  adjusted 
annually  to  reflect  chanj^es  in  the  U.S. 
Gross  National  Product.  This  "de 
minimiM  '  level  Is  expected  to  be 
approximately  S8,fl60.219  million  dollars 
for  calendar  year  1968. 

A  proclamation  wiU  be  issued  to  be 
effective  |uly  1.  1960.  making  the 
sdjustments  that  are  required  by  section 
504<c|  of  the  Trade  Act  and  announcing 
the  discretionary  decisions  referred  to  in 
this  notice,  on  the  basis  of  official  data 
covering  all  of  calendar  year  1968. 

It  should  be  emphasized  that  the 
information  set  forth  below  covers  only 
the  first  10  months  of  1968.  While  this  is 
not  complete  information.  It  la  beins 
published  now  in  order  to  proAdde  the 
maximum  possible  advance  indication 
as  to  adjustments  that  may  be  made  to 
meet  the  requirements  of  section  504(c) 
of  the  Trade  Act  and  to  afford  the 
opportunity  for  comment  In  potential 
discretionary  decisions. 

List  I  below  shows  specific  CSP- 
eligible  articles  for  countries  which  have 
already  exceeded  estimated  competitive 
need  limitations  (country  supplied  over 
S8Z504.413  million,  or  $3Z212,ft35  million 
In  the  case  where  a  country  has  been 
found  sufficiently  competitive  in  the 
product,  during  January -October  1988) 
or  have  been  graduated  from  the  GSP  in 
earlier  years  pursuant  to  the  Prssident's 
discrptionary  authority 

List  II  below  shows  countries  which 
are  approaching  the  competitive  need 


limitationa  (country  accounted  for  over 
47  percent  of  the  value  of  total  U.& 
imports  and /or  over  $84  million,  or  for 
countries  found  to  be  sufficiently 
competitive  over  23  percent  and/or  $28 
million  during  |anuary-October  1968). 

List  HI  below  shows  coimtries  which, 
despite  accounting  for  more  than  SO 
percent  (or  25  percent  in  the  case  of  a 
country  found  sufficiently  competitive  in 
a  product)  of  the  value  oi  total  U.S. 
imports  of  an  article,  may  be  eligible  to 
receive  GSP  benefits  through  the  de 
miniwjM  waiver  (country  accounted  for 
more  than  applicable  percentage  limit 
and  the  value  of  total  U.S.  Imports  of  the 
item  was  less  than  $8,880,219  million 
during  January-October  1066). 

List  rV  below  shows  countries  which 
are  courently  ineligible  for  the  GSP  but 
which  may  oe  aligible  for  redesignation 
to  GSP  status  pursuant  to  the  President's 
discretionary  authority  (country 
accounted  for  less  than  50  percent,  or  25 
percent  in  the  case  if  products 
determined  to  be  sufficiently 
competitive,  of  the  value  of  U.S.  imports 
and  the  value  of  total  U.S.  imports  was 
less  than  the  applicable  dollar  limit 
during  January-October  1968). 

As  noted  above,  the  decisions  that  the 
President  will  make  on  whether  to 
waive  the  percentage  limit  in  cases 
where  trade  is  de  minimus  and  whether 
to  redesignate  countries  with  respect  to 
products  are  dlscrebonary.  In  this 
regard,  the  GSP  Subcommittee  of  the 
Trade  Pohcy  Staff  Committee  Invites 
public  comment  relevant  to  these 
potential  upcoming  decisions. 

All  written  comments  with  regard  to 
these  decisions  should  be  addressed  to: 
GSP  Subcommittee.  Office  of  the  U.S. 
Trade  Representative,  600  17th  Street, 
NW..  Room  517,  Washingtoa  DC  20506. 
All  submissions  should  conform  to  15 
CFR  2007,  particularly  Jj  2007.0, 
2007  1(a)(1).  2007  1(a)(2)  and  2007.1(a)(3). 
Furthermore,  all  those  parties  providing 
comments  should  indicate  on  the  first 


page  of  the  submissi<n  the  name  of  the 
petitioner.  HS  subheading(s),  and 
beneficiary  country(s)  of  interest,  and 
the  type  of  action  (Le.,  the  use  of  the 
President's  de  minimus  waiver 
authority,  etc  *  *  *)  in  which  the  party 
is  interested. 

These  statements  must  be 
accompanied  by  twenty  copies,  in 
English,  of  all  comments  and  must  be 
received  by  the  Chairman  of  the  GSP 
Subcommittee  of  the  Trade  PoUcy  Staff 
Committee  no  later  than  5  pjn. 
Thursday,  March  0  at  the  address  listed 
above.  If  the  comments  contain  business 
confidential  information,  twenty  copies 
of  a  nonconfidential  version  of  the 
comments  along  with  twelve  copies  of 
the  confidential  version  must  be 
submitted.  A  justification  as  to  why  the 
Information  contained  in  the  submission 
should  b«  treated  confidentially  must  be 
included  in  the  submission.  In  additioa, 
the  submission  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  page  of  the  submission.  The 
version  that  does  not  contain 
confidential  information  should  also  be 
clearly  marked,  at  the  top  and  bottom  of 
each  page,  "public  version"  or  "non 
confidential." 

Written  comments  submitted  in 
cormection  with  these  decisions  will  be 
subject  to  public  inspection  by 
appointment  only  with  the  staff  of  the 
GSP  Information  Center,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2007.7.  The  GSP  Information  Center  is 
located  at  the  Office  of  the  United 
States  Trade  Representative  at  the 
address  listed  above.  The  GSP 
Information  Center  phone  number  is 
(202)  395-6071. 
Sandra  |.  KristofT, 
Chairwoman,  Trade  Policy  Staff  Committee. 
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COUNTRIES   GRADUATED  OR    EXCEEDING   COMPETITIVE   NEED   LIMITS 
JAU-OCT    1988 


COUNTRY 
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COUNTRIES    APITiCACHINi    CUK;  ETITIVE    Nit::     LIMITS 
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COl-NTPIES    APPROACHING   COMPETITIVE    NEED    LIMITS 
JAN-OCT    1988 
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30.00  Maxico 63.8% 

00.20  Maxico 95.11 

60.00  Haxlco 73.7% 

90.20  Maxico 97.1% 

50.40  Haxico 80.0% 
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10.00  MaxiCO 82.6% 

10.00  Tur»c«y 64. 3» 

30.00  Thailand 69.6% 

14.00  Thailand 65.1% 

30.00  BraiU 93.5% 

90.4  H»»;co 58.0% 

20. •«  '.':*:  :l 51.5% 

10.8^.  L>uB^nican  Rapubllc  50.8% 
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X  P   8414. 59. 8C  Mexico 16. 3% 

X  R   8415.82.00  H«xlCO 32.9% 
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X  R   8426.99.00  Mexico 23.4% 

8443.19.10  Mexico 50.1% 

8443.19.50  Mexico 50.1% 
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S   9503.90.60   Mexico 8.8% 

p  -  PICK-'CED  LIMIT  APPLIES;  N  -  NOT  REDESIGNATED  IN  LAST  RT.-IEW 
X  -  COl-NTPY  CPPrNTLY  INELIGIBLE  FOR  GSP  UNDER  THIS  SUBHEADING 

D  -  DENIED  de  MINIMIS  WAIVER  IN  LAST  REVIEW 
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COCJITRY         «  Of  KORLD 

0704.10.40  it«xiCO 92.6% 

0704.10.60  H«xiCO *6.6\ 

0704.20.00  tUlcico 9».2% 

0700.11.40  Huxico 97.6% 

070*.  19.40  ««xlco t7.6l 

Or70«.90.?0  Mexico 40. «t 

0707.00.40  Mexico ■•.!% 

070».  10.40  Naxlco 46.lt 

0706. 90. Oi  Turkey 50.61 

0708.90. IS  Turkey 51. J% 

07ca.90.10  DoBlnican  Kepultllc  96. 2t 

0709. JO. 20  Mexico 99. 4« 

0709. JO. 40  Mexico M.7% 

0709.40.40  Mexico 66. •« 

0709.90.05  Mexico 62.01 

0709.90.13  Mexico 61.7% 

07C9.90.16  Mexico 73. J» 

0710.29.15  Turkey 51. Jl 

0710.79.30  OoBinlcan  Reputllc  94.6% 

0710. 60.50  Mexico 99.1% 

0711.90.60  Mexico 56.0% 

0717.90.10  :.:»»     72.4% 

0712.90.65  .in-. 79.3% 
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1401.90.40      «•«., , •...2\ 

1401.90.40  Mexico 57.2% 

1515.60.00  Mexico 72.5% 

1515.90.40  Mexico 72.0% 
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1571.90.70  triTi:     56.2% 
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Thailand 76, 
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Mex ICO. . 
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4t 
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659 

5. ,994 
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$30 
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$4,770 
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57,075 
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S723 
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51,7  17 
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S-i54 
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7  70 
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719 

f. ,607 

185 

^--Jl 

387 

SS40 
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58,670 

937 

56,464 

764 

$402 

913 

51,001 

06. 

S700 
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51,592 

969 

5870 

41f. 

5473 

80; 

5962 

li^ 

$887 

5~< 

$3,549 

!£'- 

$2,372 

11> 

52,160 

3i4 

51,696 

189 

$17 

908 

$5,870 

411 

52,215 

506 

5447 

076 

53,674 

174 

$7,645 

635 

59 

376 

5^,596 

664 

$38 

7  7'"- 

$6,084 

47; 

5  5,8  07 

774 

52,776 

20: 

$3,670 

38' 

$-73 
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538, 

86i 

51,  tie, 

5^,  ^ 

57,048, 

179 

51,071, 

76' 

S°18, 

000 

5-  38, 

Of 

584, 

799 

WORLD  TOTAL 

$63,457 

56,160,365 

$62,226 

$5,473,461 

$3,903,789 

5474, 63S 
Si, 7 76, 77 3 

5845,855 

»132,62fc 

$794,923 

5117,030 
57,977,371 

5768, 364 
5i,066,34£ 
$9,  oil  ,  99". 
St, 598,7^9 

$674,390 
51,636,991 

5  377,356 
$1,648,477 
51, 112,14? 

$  5  9 1  5  3" 
51,431, 194 
S., 837, 901 
54, 546,557 
53,632,664 
57,710,497 
56, 840,091 
576, 87> 
59,563, 364 
58,074,373 

5894,737 
56,8'='9,597 
S( ,859,597 
59,376 
57, 117,979 
561,880 
5S, 501,64  3 
5'^  ,  776,  696 
56,037,608 
56, 037,51; 
$1, 389,853 
568,477 
5: ,554,54; 
S3,545,83> 
57 ,713, 197 
51, 143,907 

5669, 179 
51,13  5,919 
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)«0«. 
)*22. 

4  4  09. 
4409. 
4411. 
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4412. 
4412. 
4412. 
4412. 
4420. 
44;. 

« 4 ; . . 

««o». 

4tll. 

491* 

4tl*. 

4tl6. 

920*. 

)20t. 

S20I. 

920(. 

S20t. 

)20t. 

S20«. 

5209. 

5209 

5301. 

5*07, 

5*07, 

5702 

«4C5 


M ;  1 

«(14 

710* 
710* 
7109 
7111 
7J07 

74c; 

74C* 
7409 
7409 
7»0» 


22.00 
10.00 
10.00 
10. to 
10. 60 
11.00 
19.20 
12.15 
19.  10 
99.  10 
99.40 
90.20 
90.  10 
90.  10 
90.  20 
90.40 
10.00 
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10.00 
}1.20 


51.20 
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.  )0 


41.30 
51.  JO 
VO.OO 
10.00 
30.20 
20.10 
90. 20 

.  ■<  . 
)  J  Ov 
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91.50 
92.  00 
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00.00 
91.  JO 


19.10 
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I  J.  SO 
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India 7i 
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M»«  ICO •• 
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S914 
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$9 
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975 

SJ25 
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',  .     *ti 
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Mexico ^0.  0« 

Venezuela 53  .  <V 

Mexico 6  0.  ^» 

Mexico 53  .  9* 

Mexico 33.7% 

Mexico 33  .  "* 

Mexico 51.1% 

Maxico 54  .2» 

Maxicc 75.2* 

Mexico 75.2* 

Maxico 75.2* 

Mexico 46.31 

lerael 87.4% 

Brazil 38.9% 

India 51.7% 

Mexico 70.4% 

Brazil 26.  t% 

Indoneaia 49.6% 

Maxico bC.  9% 

Turkey 7;  .  4% 

Turkey 83.31 
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Argentina O.Ot  $0  SO 

Argentina 0.0%  §•  SO 

Argentina O.Ot  50  SC 

Argentina 31.4%  $30,031,711  595,653,656 

Argentina 0.0%  SC  SO 

Argentina 35.81  530,714,077  $65,693,723 

India 40.5%  51,809,000  54,471,201 

India 40.4%  $1,809,492  54,482,619 

India 40.3%  $1,863,819  54,619,236 

Argentina 40.5%  58,683,09'  521,436,789 

Irazil 40.9%  $1,758,26-  54,296,699 

Brazil 44.3%  52,44«,0t2  55,522,799 

Mexico 12.2%  $592,631  54,871,815 

Brazil 10.lt  514,543,51:  $143,928,481 

Argentina 44.4%  $11,315,23?  525,489,598 

HaxiCO 32.7*  $2,133,710  $6,532,976 

Mexico 0.1%  $29,17^  $21,140,371 

Brazil 17.1%  $8,017,951  $46,975,206 

Mexico 43. 8t  S20,557,4C<  S-;6, 975,206 

Brazil 10. Ot  $574,044  $5,742,383 

Mexico 18.3%  $1,048,73-  55,742,353 

Brazil 2.0*  $374,918  $18,510,596 

Mexico 4.5»  $833,762  $18,610,596 

Brazil 8.5%  $7,197,594  584,221,883 

Mexico 0.8%  $27,913  53,408,348 

I.rael  l-lt  5106,706  59,740,621 

Israel 1.1»  $11,746  51,082,298 

Mexico 1.2%  $90,572  $7,536,765 

Mexico 1.3t  $143,294  $10,650,901 

Mexico 1.1»  $45,341  $4,032,801 

Thailand 25.5*  551,988,961  5203,900,59" 

Thailand 25.4^  551,991,841  5204,736,000 

Mex.co 28.6.  57,632,617  526,667,365 

Mexico 28.6*  $2,544,206  $8,889,133 

Mexico 19.  It  $2,140,661  $11,237,000 

Mexico 13. 6t  $24,284,266  $178,804,36? 

Mexico 13.6%  $1,278,120  $9,41C,7f7 

Mexico 6.3t  510,960,465  5174,869,371 

Peru 3.6%  $9,678,62"  $270,145,462 

Zambia O.C*  $0  SC 

Peru 3.6»  $7,258,897  $2C2, 605,115 

Zambia O.Ot  $C  $0 

Peru 3.6%  $4,839,264  5  1  3 -:  .  0"2  ,  7  3  0 

Zambia 0.0*  $C  $0 

Pera 3.6*  $1,419,632  $fc7,5?fc,3S2 

Zambia 0.0?  $C  Si 

Peru 28.lt  $1,760,256  56,327,772 
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B'lA 

740J. 
740J  . 
740J. 
7403. 
7403. 
7401. 
760*. 
7»0«. 
7609. 

•  40«. 

•  40*. 

•  40«. 

•  407. 

•  4  :  ■■ . 
«« "  • 
n:  • 

•  4'^ 

•  43)  . 
I  4  3 1  . 

»4i«  . 

•  40 
84.  ^ 
8«  .  <) 
««  >« 

a «   ■» 

«4.T'< 
i4  )■- 

•  4  )' 

•  4  11 

•  41'. 

•  4.4. 

•  4  14. 
S  <  ,  4  . 

««  ;  4 . 

94  .^. 

84  H. 
84  IS  . 
«4  14. 
8  4  19, 
84  !■» 
8421 
84:  1 

84;  1 

»4i  1 
84  24 
H4;4 
842;> 
84}^ 
■i .  ;s 
^4  :■■ 


COUNTRY 


%    OF  WORU) 


21.00     Xaabla O.Ot 

22.00      P«ru 28.lt 

22.00      Zambia O.Ot 

21.00   Peru 28.1% 

29.00   Paru 20.4% 

29.00   Xaabia 0.0% 

10.00   Briiil 0.8% 

20.00   Sralll O.tt 

OO.r,i   BrsJli    0  8» 

11  .  »-   I»r««l  21  1 » 

I  9  .  »  0   !  •  r  •  •  ; .1  11 

90.90   Itraal 1  II 

32.  20   Brail  1  1  9» 

1 J  i  T   «•  X  1  r  r.  ;  ■  II 

I I  : :   B  r « 1 1  i   J  •■  I 

11   iO    ««KlCO -  '  fl   II 

14  2  0   Br«lll 141 

m  OP   Bril  11 O.ll 

20.90   Br«l  1  1  10.91 

90.  90   Br«»  11  if  ,  %l 

»  1  4:   »r«i  1  J C  ,  PI 

»1  <>;   «»xico 9.81 

"J  1   .<S   Bra  7  ll 0  «l 

»;  »■.   M»«ico «  4  1 

it    "<  .   Br«nl 4  3  1 

Brfliil O.Ot 

Brsjll O.Ot 

Brijll O.Ot 

BMZll O.Ot 

Brazil O.Ot 

Maxico 1.6t 

Mamco 16.3% 

Maxico 20.6% 

Maxico «.4% 

Mexico 2.7% 

.81.00   Maxico 16.9% 

.8). 00   Maxico 22.7% 

.11.00   laraal 0.9% 

.19.0"   laraal J. 3% 

9   1    :»r«al 3.4% 

,1  ^    Br  411 1 1.9% 

il  ^    Mexico 1.0% 

11       Brazil 2.4% 

.Ji  uu   Mexico 0.9% 

.20.10   Maxico 38.4% 

.90.10   Maxico 38.4% 

.20.00   Maxico 0.3% 

.31.00   Maxico 9.4% 

4  1  0    Maxico 0.3% 

4.      Max  ico 1.6% 
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51.00 
!>9.80 
60.00 
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$0 
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SO 
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18  3 
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SO 

S.4 

i44 

s. 
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S06 

S'- 
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Si*- 
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$) 
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S«f  1 
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S2 

8*8 
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S*61 

«2  0 

S.-' 

8*8 

't  ' 

$882 

1*? 

S3 

§25 

04  1 

5299 

«.2B 

S15 

840 

148 

$4. 289 

3P8 

$15 

840 

148 

S28  1 

4  1* 

$11 

2*8 

7  39 

$4,288 

908 

Sll 

268 

->  19 

$2*,74i 

174 

51 ,97* 

09J 

099 

$3* 

»28 

$50 

30* 

851 

51'  ,  ■'14 

183 

S143 

"41 

958 

s;^, 734 

181 
$0 

S14  J 

'4  1 

958 

$0 

S9. 498 

7*8 

596 

784 

141 

S 1 . 2*5 

531 

$1  38 

823 

699 

>.  ,  08* 

*78 

$138 

821 

69>,' 

Si4,860 

«4* 

SO 

$159 

969 

2*2 

SIS 

B48 

s.-"- 

31* 

8  1* 

SI 

no 

$8 

4*" 

"*4 

S97 

C1-' 

5952 

52^ 

184 

s.4' 

65* 

5)^9 

t .  y 

298 

5",  ■'8'. 

2'> 

5479 

557 

94f 

c  1  .  R.;  ' 

058 

Sl^^ 

6^'j 

473 

i'      4 

85  1 

S3 

2 

064 

$*,  '10 

f  *  ^ 

511-  ■" 

J'i't 

477 

Sb.'-P 

*4B 

5 ;  c ' 

21* 

,730 

S7,4,:c, 

*98 

$4  3 

863 

,653 

Si  6,.  1" 

9  19 

5  114 

7^2 

795 

S36 

394 

54 

2'. 

,760 

$012 

91-' 

5.  ' 

54  3 

,  907 

s.p,- 

OflT 

52 

902 

,941 

5  •.  .  2  4  c, 

.  Q'ly  * 

$f  -, 

4'  1 

,  110 

S*-^' 

.  *34 

S*5 

.4*) 

,  110 

SI, 124 

1  ■^  0 

$4* 

,433 

,224 

S440 

5  ■»  S 

54* 

,433 

,204 

5  R   fi  f,  », 

1  0  1 

521 

.  084 

.5(3 

t  'i  t  s 

.  0  1  * 

5: 

,  5*4 

,  9-'9 

f.  / 

f^* 

$4 

.  1  ^  ■■ 

,  8^  ■ 

$ ;  ft4  1 

,  f,^o 

C    1  ■ 

,4  b.- 

,  ~2  ' 

■J  -8 

,  V2  2 

50  4 

,  lt>3 

,0J8 

t98* 

.  2  ■  -■, 

<  *  ,.1 

.357 

,151 

CO'.'KTP  V 


t  OF  WORLC    COL-NTKY  TOTAL 


WORLD  TOTAL 


R 
R 
P 
R 
P 
P 
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P 
P 

P 
P 
P 
P 
P 
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R 
P 
P 
P 
P 
P 
P 
P 
P 
R 
P 
P 
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8426. 
8426. 
8426. 
8426. 
8426. 
8426. 
8426. 
8426. 
8428. 
8428. 

8428  . 
8428. 
8428. 
8428. 
8428. 
8428. 
8428. 
8428. 
8429. 
8429. 
8429. 
8429. 

8429  . 
8429. 
8429. 
8429. 
8430. 
8430. 
8430. 
8430. 
8430. 
8430. 
8430. 
8430. 
8431. 
8431  . 
8431 
8431 
8431 
8431 
8431 
8431 
8465 
8465 
8470 
8471 
8471 
8473 
8473 
8473 


1  2  .  C,  0 
19  .  GO 
20.  00 
30.00 


10.00 

20.  00 

3  1  .00 

32.00 

33.00 

39.00 

40.00 

50.00 

60.00 

90.00 

11.00 

19.00 

20.00 

. 30. 00 

. 40. 00 

.  M  .50 

.52.50 

.59.50 

.10.00 

.20.00 

.41.00 

.49.80 

.50.50 

.61 .00 

.62.00 

. 69 . 00 

. 10. CO 

. 31 .CO 

.39.00 


00 
,00 


43.80 
49.  10 


.94  . 
.94  . 

.40. 
.20. 
.99, 
.21  , 


29.00 
30.80 


Mexico 18. 8t  53,510,774 

Mexico 12.2%  52,194,233 

Mexico 18. 8»  55,266,158 

Mexico 18. 6i  $4,388,466 

Mexico 18.6*  $2,194,233 

Mexico 18. et  52,154,233 

Mexico 18. 5t  $4,388,46* 

Mexico 23.4%  $2,996,31- 

Maxico O.n  56,476 

Maxico 0.0%  511,1*2 

Mexico 0.11  55,29: 

Maxico 0.0%  $1,361 

Maxico 0.2%  S34,75E 

Maxico O.Ot  $5,016 

Maxico O.lt  $4,317 

Maxico 18. 8t  $4,388,466 

Maxico 18. 8t  $1,316,540 

Maxico 14. 7t  $11,848,861 

Brazil 6.5t  85,654,919 

Brazil 6-5t  $883,584 

Brazil *-5t  52,650,744 

Brazil 6-5t  5863,584 

Brazil t-5t  51,413,730 

Brazil 1-Ot  $1,730,706 

Brazil t-5t  52,120,597 

Brazil 6.5t  51,413,730 

Brazil 6.5t  5353,433 

Brazil 6-5t  $883,584 

Brazil l-3t  5176,713 

Brazil 2.8%  $176,713 

Brazil 6.5t  5353,43:- 

Brazil 6-5t  $176,713 

Brazil 6.5t  5176,713 

Brazil 6.5t  5353, 43^ 

Maxico 2.81  $2,519,634 

Maxico 17. Pt  $7,662,774 

Maxico 2.6%  $3,629,8"' 

Brazil 3.6t  $15,277,08: 

Brazil 3.6t  57, 638, 54' 

Brazil 3.6t  51,273,096 

Mexico 6. It  $3,343,435 

Brazil 3.3t  51,273,096 

Brazil 0.5t  5241.772 

Maxico 0.31  5132,02; 

Maxico 7.11  513.566,20- 

Maxico 7.71  557,363,428 

Maxico 15.41  51,286,875 

Maxico 1-  It  5641,875 

Maxico 1.11  5213,964 

Maxico 1.2»  $3,446, 065 


$18, 
518, 
528, 
523, 
511, 
511, 
523, 
512, 

57, 
$59, 

58, 

$4. 
521, 
544, 

54, 
$23, 

57, 

seo, 

587, 

513, 

540, 

513, 

521, 

Sl-5, 

532, 

521, 

$5, 

$13! 

513, 

it, 

55, 

£2, 

52, 

55, 

SE9 

545 

5136 

5425 

5;- 12 

5;-5 

554 

s^e 

550 
550 

S-49 

$8 

£59 

519 

5:"  9 


668, 763 
012 , 124 
003, 169 
336, 047 
668,015 
668,015 
720,822 
782, 323 
402, 543 
296, 405 
643 , 293 
347,390 
214,927 
824,496 
,935,028 
336,047 
,000,811 
,834,629 
,113, 394 
,611,493 
,834,421 
,611,493 
,778, 342 
,885,601 
,667.527 
,778,342 
,444,586 
,611,493 
,561,439 
,335, 35C 
,444, 58S 
,722,294 
,722,294 
,444, ^88 
,291,068 
,  164  ,CC1 
,997,2  65 
,118,097 
,5-9, .54 
620 
210 
263 
2:0 
21c 
85' 
32  5 
-41 


,  426  , 

,647, 

,430, 

,599, 

,599, 

,267, 

,  H-0, 

,  3  8  0  , 

,246.679 

,765,66i 

,293,364 
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■  47] 

40 

20 

H«xlco. 

•  47) 

40 

40 

Haxlco. 

n 
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1  ^ 

^  r 

Bra;  .  1  . 

**^t 

10 

■m- 

*4«J(  I  v-O. 

» 
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]  ^ 

'•  " 

frai  I  ;  . 

•  4  "V 

1 : 

P««X  ICO. 

n 

*f^ 

m 

r  - 

Pr««  1 1  . 

•  4'» 

«i 

Pu 

W«KlCO. 

» 

•  4"'» 

•  2 

r*,-i 

»ra»U  . 

•  4  -4 

*; 

3 

w«xico. 

f 

n  •<> 

St 

F>-szn. 

•  «  ''» 

69 

««xlco. 

p 

»<  ■  . 
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» 

fT^ai  1 1  . 
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O 

»' 

M«M ICO . 

s 

•  <19 

90 

40 

Brai  1 1  . 

ft 

«4^» 

90 

80 

Br«i  1  ;  . 

p 

*4i  1 

K. 

'.  r 

Pr«.-  :  ,  . 

p 

t4RI 

1  J 

ir 

M«x  u-o . 

d 

•  4*] 

10 

JC 

Pr*; 1 1 . 
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20 

4C 

H«K  ico . 

•  501 

20 

50 

«•  X .  -  r  . 

•  301 

11 

40 

M««.  : . 

•  %01 

31 

50 

«• X  1 c  o  . 

•  501 

Jl 

•  0 

K«xlco. 

•  iOl 

)2 

•  0 

^•xlco. 

•  901 

)} 

•  0 

M«xico. 

•  501 

)4 

•  0 

Haxlco . 

•  50! 

«1 

00 

H«xico. 

•  »01 

ft2 

00 

H«xlco. 

•  SOI 

«) 

00 

N«xlco. 

•  501 

«4 

00 

Mexico. 

•  501 

11 

00 

Maxlco. 

•  502 

12 

00 
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•  502 

1) 

00 

Maxico. 

•  502 

20 

00 

Haxico. 

•  502 

JO 

00 

Mexico. 

•  502 

40 

00 

Mexico. 

•  501 

00 

«0 

Mexico. 
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50 

00 

Mexico. 
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M«x  ICO. 
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JO 

00 
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00 
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00 
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[FR  Doc-  8e-4ai5  Filed  3-1-88;  8;45  am) 
■auMQ  COM  iTW-eK 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  th«  S«cr«tary 

Applicationa  of  Trana  Continental 
AlrUnaa,  Inc.  for  Cartlficate  of 
Autttorlty  Undar  Subpart  O 

AOCNCv:  Department  of  Transportabon. 
action:  Notice  of  order  to  show  caose, 
(Order  89-2-46)  Dockets  45908  and 
45909. 
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summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  orders  finding  Trans  Continental 
Airlines.  Inc.  fit,  and  awarding  it 
certificates  of  public  convenience  and 
necessity  to  engage  in  domestic  and 
foreign  charter  air  transportation  of 
persons  and  property. 

DATE:  Persons  mshing  to  file  objections 
should  do  so  no  later  than  March  14, 
1989. 

AOORESSCS:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
45906  and  4590Q  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107],  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washington.  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachnrant  A  to  the  order. 

FOR  niRTMDI  ^FORMATION  COMTACT: 

Delores  King.  Air  Carrier  Rtness 
Division  (P^  Room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,(202)366-2343. 

Dated  February  27. 1980. 
Patrick  V.  Murpky.  |r„ 

Deputy  Assistant  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc.  8»-*890  Filed  3-1 -dft  8:45  am  J 


FItneaa  Determination  Of  Pocono 
Akllnea,  Inc.  Trana  World  Expreaa 

AOBSCY:  Department  of  Transportation. 
ACTKM:  Notice  of  commuter  air  carrier 
fitness  determination — order  89-2-47, 
order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find 
Pocono  Airlines.  Inc.  d/b/a  Trans  World 
Express  (as  reorganized)  fit.  willing,  and 
able  to  provide  commuter  air  service 
under  section  419(d)(2)  of  the  Federal 
Aviation  Act 

Responses:  All  interested  persons 
wishing  to  respond  to  flie  DepMtoienf  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  Department  of 


Transportation,  400  Seventh  Sti^et  SW., 
Room  6401,  Washington,  DC  20590,  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  March  6. 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Kathy  L  Cooperstein,  Air  Carrier 
Fitness  Division  (P-56.  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW..  Washington.  DC 
20590,  (202)  366-9721. 

Dated-  February  27, 1989. 
Patrick  V.  Murphy.  |r.. 

Deputy  Assistant  Secretary  for  Policy  and 

In  tsmational  Affairs. 

[FR  Doc  89-4891  Filed  3-1-88:  8:45  am) 


Federal  Aviation  Administration 

Air  Traffic  Control  Tower, 
Commissioning 

Notice  is  hereby  given  that  on  May  15, 
1989.  through  September  30. 1989,  the 
airport  traffic  control  tower  at  the 
Martha's  Vineyard  Airport,  Martha's 
Vineyard,  Massachusetts,  will  be 
commissioned  as  a  part-time  Federal 
Aviation  Administration  (FAA)  facihty. 
Tower  hours  of  operation  will  be 
established  in  advance  by  a  Notice  to 
Airmen,  and  thereafter  published  in  the 
Airman's  Information  Manual  The 
designated  facility  identification  for  the 
FAA  airport  control  tower  will  be: 
VINEYARD  TOWER. 

TTiis  information  will  be  reflected  in 
the  FAA  organization  statement 

Communications  to  the  tower  should 
be  directed  to:  Mr.  Edwin  S.  Askew, 
Manager,  Cape  Hub,  Federal  Aviation 
Administration.  Airport  Traffic  Control 
Tower,  RFD,  Martha's  Vineyard  Airport 
Box  31,  Vineyard  Haven.  Massachusetts 
02568  (Telephone  No.  (617)  693-1170). 

(49  U.S.C  1348  and  1354(a):  49  USC  106(g) 
[Revised  Pub.  L  97-449  [January  12,  1983))) 
James  L  Lucas, 

Manager,  Air  Traffic  Division,  New  England 
Region. 

[FR  Doc.  89-4834  Filed  3-1-89;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated  February  24. 1989. 

The  Department  of  Treasuary  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 


the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
6ubmission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  rejiardiig  this 
information  coUection  should  be 
addressed  to  the  OMB  reviewer  !:stpd 
and  to  the  Treasury  Department 
Clearance  Officer,  Departmenl  o'  t^he 
Treasury.  Room  2224.  15th  and 
Pennsylvania  Avenue.  .NW., 
Washington  DC  M220. 

Interal  Revenue  Service 

OMB  Sumber:  New. 

Form  Number  None. 

Type  of  Review:  New  Collection 

Title:  Focus  Group  Interviews 
Concerning  IRS  Television 
Commercials. 

Description:  The  group  interviews  are 
necessary  to  evaluate  how  the 
television  commercials  are 
communicating  to  the  public  assess 
their  effect  on  IRS  image  and  assess 
their  abihty  to  motivate  consumers  to 
file  promplty  or  use  the  tax  assistance 
program.  The  results  will  provide 
guidance  for  further  development  of 
the  commercials.  Affected  public  is  90 
participants. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents:  90 

Estimated  Burden  Hours  Per  Response: 
2  hours. 

Frequency  of  Response:  One-ti.Tie 
interviews. 

Estimted  Total  Recordkeeping/ 
Reporting  Burden:  180  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Lntemal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue. 
NW.,  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget  Room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  HoUand 

Departmental  Reports.  Managemenl  Officer 

[FR  Doc.  89-4804  FUed  3-1-88;  8.45  am) 


Put>lic  Information  CottectkKi 
Requirements  Submitted  to  OMB  for 
Review 

Dated  February  24. 1989 

The  Department  of  the  Treasury  has 
submitted  the  following  pubhc 
information  collection  requirement!  s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980 
Pub.  L  96-511.  Copies  of  the 
submission[s)  may  be  obtained  b> 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 


IH78 


Federal  Rogitter  /   Vnl    SI.  No    40  /  Thursday.  March  2.  1969  /  Notices 


information  collertion  ihiuiiil  h« 
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'Irt'asury  KiMirn  .'J.'4.  \S\n  nti  1 
I'cnnsylv.jiiia  A^pnue    \W.. 
VV«Khiri}(ton.  IK;  ZUZM) 

CA»mptr«ll«r  of  th«  Currttnuy 

Ci\fH  Wiu'fuT  155-  <;HW 


F.irrr  X. 


Ncmt* 


I'lflt'  (X  !(■  S«'<(r>  Siir\t;>  of  Ndt.oodI 

Ik'si'npliiKi  Iwo  qupulioiinaires  ar** 
used  to  »<ili{  It  pertinent  mUry 
[irojjmm  information  from  national 
banks  who  voluntarily  partii.ipate  In 
the  salary  survey  The  information 
developed  is  used  to  help  adminuter 
the  (X.C  Compensation  Program 
salary  schedule  and  ment  pay  plan. 

Hffspvndi'iit.i   Businesses  or  other  for 
profit 

t'.xlimuteii  .\'umtH'r  uf  RfspunitpiiLs   166. 

Hitimated  Burden  Hours  Per  Rttspanse 
2  hours 

F-vquency  o^ HfSfKinsf  Annually 

Futimatiti  Tolul  Rt'fHtrtmfi  Burden   332 
hours 

('h^cnwce  C>fficer  [ohn  Ference,  (202) 
447-1177.  Comptroller  of  the  Currency. 
5th  V\(HiT.  I.  Enfant  Plaza.  Washington. 
IX:  20219 

C)MB  Reviewer  Gary  Waxman.  (202) 
3M5-7340,  Ofru;e  of  Management  and 
Fludxet.  Room  3206.  New  F.xecutive 
C)ffice  Ruilding.  Washington.  LK- 
2X^5(X^ 

Um*  K.  MoIUimL 

iffpart/nenUil  Rfpiirts  MoiHijii-mt-nt  O^utr 

\VH  rioc   ♦«)6  Kile<l  3-  1   m.  ft4.S  anil 

MUJMO  coot  «t*-M-«l 


PubMc  Information  Cofl«ctlon 
R«qu«rwn«nts  Submlttsd  to  OMB  for 


Dated   KVtmiary  4.  \smt 

The  Department  of  the  Treasury  has 
■uhmitted  the  following  public 
Information  collection  requtrem«nt(i)  to 
OMB  fur  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub  L  96-511  Copies  of  the 
submission!  s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addretued  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224.  15th  and 


Pennsvi^ania  Avenue.  NW.. 
WHshington.  fX:  20220. 

Internal  Revenue  Service 

(^^'J?  .\L.'r.'iVr  New 

Ft"'ni  .W.r^N'r  .None 

r,jn-  of  Review  New  Collection 

I'ltJe  Survey  to  Fvaluate  the  IRS 
Cnder»tan<ting  Ta^es  Program 

/>.<.. :.'.p^•l'.^  The  data  collected  will  be 
u»ie<l  to  evaluate  the  usefulness  and 
pffertivene^s  of  the  Teacher's 
Kesu\.rt  e  Package  requested  by 
te.K  hers  U)  teach  students  about 

trtKt-.H 

Hei,pi!fdents   Individuals  or  households 

Est! milled  NumlHT  of  Respi)ndenU:  570. 

E!.ti:nat(td  Bunien  Hours  Per  Response 
20  minutes 

Frequency  of  Response  One  time 
survey 

Fstimutrd  Fi'Uil  Recordkeeping/ 
Reptyriiny  Bimien:  190  houn 

OMB  X'undHT  1545-0788 

Form  Samber  None 

Type  of  Review  Extension. 

Title  Fmployers'  Qualified  Fxlucational 
Assistance  Programs. 

Description  The  affected  public 
includes  employers  who  maintain 
educ.ational  assistance  programs  and 
their  employees.  The  employer  must 
set  forth  the  terms  of  the  program  in  a 
separnte  wntten  plan.  Eligible 
employees  must  be  given  notification 
of  the  terms  and  a\  iulability  of  the 
program  Kmployees  may  be  required 
to  substantiate  eligibility  to  receive 
benefits 

Respi'ndents  Induiduuis  or  households. 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations 

Fslimated  iXiimber  of  Respondents.  200. 

FMimated  Burden  Hours  Per  Response/ 
Recordkeeping:  1  hour 

Frequency  of  Response:  Annually 

Estimated  Total  Recordkeeping/ 
Reporting  Burden.  61 5  hour*. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Mile  Sunderhauf  (202) 
39S-6680,  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lola  K.  HoUandL 

Departmental  Reports.  Manoftement  Officer 

[FR  Doc.  ae-480e  Fllad  3-1-aft  MS  am) 
I  oon  «iie-M-a 


Pultfic  Informatton  Cotoctlon 
R«qulr*nn«nt*  SutMnlttcd  to  OMB  for 
RcvWw 

[lute    Ketirudry  24.  19B9 

TTie  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub  L  96-511  Copies  of  the 
8ubm:8sion(8)  may  be  obtained  by 
calling  the  Treasury-  Bureau  Clearance 
Officer  listed.  Comments  regardirxg  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224.  15th  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20220. 

Bureau  of  the  Public  Debt 

OMB  S umber  1535-0068. 
Farm  Number  None. 

Type  of  Review:  Reinstatement. 

Title:  Regulations  Governing  Book-Entry 
Treasury  Bonds.  Notes  and  Bills. 

Description:  The  information  is  needed 
to  establish  an  inveator'a  Treasury 
security  account:  to  dispose  of 
securities  upon  the  owner's  request: 
and  to  determine  entitlement  to 
securities.  The  information  will  be 
used  for  those  purposes.  Respondents 
will  be  primarily  individuals,  although 
there  may  be  some  organizations  and 
public  bodies. 

Respondents:  Individuals  or  households. 
State  or  local  governments. 
Businesses  or  other  for-profit.  Non- 
profit institutions.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
75,000. 

Estimated  Burden  Hours  Per  Response: 
12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
15.000. 

Clearance  Officer  Nancy  Veret  (202) 
376-3902,  Bureau  of  the  Public  Debt. 
Room  445.  909  E  Street  NW.. 
Washington.  DC  20228. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-e88a  Office  of  Management  and 
Budget  Room  3208,  New  Executive 
Office  Building,  Washington.  DC 
20S03. 

I^oia  K.  HaQaiad. 

Departmental  Reports.  Management  Officer 

[FR  Doc.  88-«a07  Filed  J-l-eft  8:4S  am) 
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Sunshine  Act  Meetings 
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This   section  of  ttw   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(e)(3) 


FEOERAL  ELECTION  COMMISSION 
PNEVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday.  March  2. 1989, 10:00  a.m. 

By  direction  of  the  Federal  Election 
Commission,  the  Open  Meeting 
scheduled  for  March  2, 1989  is  cancelled. 
DATE  AND  TIME:  Tuesday,  March  7. 1989, 
2.00  p.m. 

place:  999  E.  Street,  NW..  Washington. 
DC. 

STATiM:  This  meeting  will  be  closed  to 
the  pubhc. 

ITEMS  TO  BE  OtSCUSSEO: 

Compliance  matters  pursuant  to  2  U.S.C 

437g. 
Audits  conducted  pursuant  to  2  U.S.C  437g, 

438(b),  and  Title  28.  U.S.C 
Matters  nonceming  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIMC  Thursday,  March  9, 
1989, 10:00  a  jn. 

place:  999  E  Street  NW.,  Washington, 
DC  (Ninth  Floor). 

•tatus:  This  meeting  will  be  open  to  the 
public 

MATTERS  TO  BE  DISCUSSED: 

Setting  of  Dates  for  Future  Meetii^. 
Correction  and  Approval  of  Minutes. 
Certification  for  Payment  of  1988  Primary 

Matching  Funds. 
Explanation  and  Justification  of  the 

Regulation  Governing  Trade  Association 


Solicitation  of  Parent  and  Subsidiary 

Corporations:  11  CFR  114.8(f) 
Final  Audit  Report  on  Pete  du  Pont  for 

President 
Legislative  Recommendations 
Administrative  Matters 

PERSON  TO  CONTACT  FOB  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer. 
Telephone:  202-376-3155. 
Mar}orie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  89-4977  Filed  2-28-89;  12:14  pmj 

BHJJNQ  CODE  STIt-OI-ll 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  lOKK)  a.m..  Wednesday, 
March  8, 1989. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW.,  Washington.  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSWEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Federal  Reyistar 
VoL  54.  No.  40 

Thursday,  March  Z  IS 


Date:  February  2a  1989, 
lennifer  |.  {ohnsoo. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-5000  Filed  2-28-89-,  2:41  pmj 

nUJNO  COOC  t2t»-0t-M 

NUCLEAR  REOULATORV  COMMISSION 

DATE:  Monday,  March  6, 1989. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  RockviHe. 
Maryland. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERCO: 

Monday.  March  8 
10«)a.ni. 

Briefing  on  Operator  Traimng  (Public 
Meeting) 
2:30  p.m. 

Briefing  on  Status  of  Generic  Issues  fPuhlir 
Meeting) 

Note. — Affirmation  sessions  are  inibally 
scheduled  and  announced  to  the  pubbc  on  a 
time-reserved  basis.  Supplementary  notice  i« 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmatioa  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERVY  THE  STATUS  OF  MCmNQS 
CALL  (RECOROINQ):  (301)  492-029Z 

CONTACT  PERSON  FOR  MORE 

I»»>RMATK>N:  William  Hill  (301)  492- 

1661. 

WiUiaiB  M.  HiH  |r.. 

Office  of  the  Secretary. 

[FR  Doc  89-4986  Filed  2-28-89;  2:23  pm] 
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Corrections 


TN«   section   o«   m«   FEDERAL   REGISTER 
contain*   •drtonal   cx)r^«ct«oc««   o«   pr»wtou«*y 
put)*sri«d   PrMidantial.   Rut*.   PropoMd 
Ru«e.    and   Notic«   documents   and   vdumea 
of   the  Code   erf   f^ederal   Regutattons 
These  cxxrectiona  are  prepared  by  the 
Office   of   the   Federal   Regwter    Agency 
prep«^ed   corrections   are   tsaued   as   signed 
ckxximents  and  appear  n  the  appropriate 
docurnent   cetegorle*   etsewftere   tn   the 
issue 


DEPARTMENT  OF  HEALTH  AMD 
HUMAN  SERVICES 

Food  and  Drug  Admlnlstnitlon 

21  CFR  Pvts  510  and  520 

Oral  DoMig*  Form  N«w  Animal  Drug* 
No«  SubiMt  to  CartMlcatton: 
DteNorophana  and  ToKmo*  CafMulM 

Correction 

In  rale  document  89-3382  begiiuiing  on 
page  aesa  m  the  Issue  of  Tuesday, 
February  14.  1960.  make  the  following 
correction: 

On  page  8886.  In  the  3rd  column, 
under  auwuBawrTAWY  mpomnahom.  in 
the  10th  and  the  11th  lines.  "21  CFR 
250.580(bMl)"  should  read  "21  CFR 
520.580(b)(1)". 

1-0 


PedanI   lasMar 

Vol.  M.  No.  40 
Thursday.  March  2.  1988 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(DoaietNo.  nM-0003) 

Cottag«n  Corp.;  Pramarliat  Approval  of 
Atv«oform^  Btogratt 

Corrfcticn 

In  notice  document  89-3493  beginning 
on  page  6987  In  the  issue  of  Wednesday, 
February  15.  1989,  make  the  following 
correction; 

On  page  8987,  In  the  third  column, 
under  SUMMANY.  in  the  sixth  hne, 
"Alveform™  ■  should  read 
"Alveoform^^" 

BNJLMO  COM  1«*S4V0 

DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Offica  of  tha  Aaalatant  S«cr«tary  for 
Housing— Fadaral  Housing 
Commlsslonsr 

24  CFR  Part  S40 

(Docket  No.  R-SS-ISSe;  FR-23S5] 

Supportlvs  Housing  Dsmonstratton 
Program 

Correction 

In  rule  document  88-14288  beginning 
on  page  23898  in  the  issue  of  Friday, 
lune  24.  1988,  make  the  following 
correction: 

{MO.S    [Corrected] 

On  page  23905,  in  the  third  column,  in 
{  840  5.  in  the  defmition  for  "Operating 


costs",  under  "(d) ' 
after  "does"  insert 

I  coot  isas4i-o 


In  the  third  line, 
"not". 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pubdc  HMltti  Ssrvtcs 

National  Toxicology  Program,  Board 
of  Solsnttftc  Counsstor's  Msetlng 

Correction 

In  notice  document  89-4190,  appearing 
on  page  7887,  in  the  issue  of  Thursday, 
February  23, 1969,  make  the  following 
correction: 

The  date  that  appears  in  the  9th  and 
10th  lines  of  the  first  paragraph  should 
read  "  March  14, 1989". 
vo 


DEPARTMEKT  OF  THE  INTERK>R 

Fish  and  WMM*  Swvtcs 
50  CFR  Part  20 

Migratory  Bird  Hunting  on  Fsdsral 
Indtan  Rssm^atlons  and  Csdsd  Lands 

Correction 

In  proposed  rule  document  88-4447 
beginning  on  page  8221  in  the  issue  of 
Monday,  February  27. 1989,  make  the 
following  correction: 

On  page  8221,  in  the  third  column, 
under  FOW  WRTMEB  INFOmSATION 
COtfTACT.  the  sixth  line  should  read. 
"(Telephone  (703)  358-17141" 

MUJHQ  COOC  1MS-01-0 


Thursday 
March  2,  1989 


Part  II 

Department  of 
Transportation 

Office  of  the  Secretary 
Federal  Highway  Administration 

49  CFR  Part  24 

Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Regulations  for 
Federal  and  Federally  Assisted  Programs; 
Rnai  Rule  and  Notice 


UMI 
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DCFARTMENT  Of  THAMSPORTATION 

Office  of  ttw  Secretary 

4t  CFR  Part  24 

( FHWA  Docket  No.  17-22 1 

RIN  2126-AB  15 


UnMonn  Relocation  i 

Reel  Property  AcquMtlon  Regulatlona 

tor  Federal  artd  FederaMy  Aaatated 


AOaMCY:  Federal  Highway 
Adminutration  (FHWA).  IXXT 

ACnoic  Pinal  rule. 


Thii  rejiulation  estHblishcs  a 
Rovemmentwide  iingie  rule  for  the 
Implementation  of  statutory 
amendmenta  to  the  Uniform  Relocation 
Astiatance  and  Real  Property 
Acqulaition  Policlea  Act  of  1970  (the 
Uniform  Act)  made  by  the  Uniform 
Relocation  Act  Amendmenta  of  1987 
Title  IV  of  the  Surface  Transportation 
and  Uniform  Relocation  Aaaiatance  Act 
of  1987  (1987  Amendmenfsl.  Pub.  L  1(10- 
17,  101  Stat.  246-256.  The  Uniform  Act 
appliaa  to  all  Fedarml  or  federally 
assisted  activities  that  involve  the 
acquisition  of  real  property  or  the 
displacement  of  persons,  includinn 
displacements  caused  by  rehabilitation 
and  demolition  activities.  This 
regulation  Is  intended  to  ensur*  that  the 
implementation  of  the  Uniform  Act  by 
Fedpml  agenaes  is.  in  fart,  as  uniform 
and  consistent  as  possible,  while 
enrouragmg  State  and  loc«J  diacredon  in 
implementing  the  Uniform  Act  s 
provisions 

DA  TV:  This  regulation  is  effective  Man.h 
2.  1*19.  Further  information  concerning 
agency  implementation  Is  provided 
below 

pom  nNrrxan  wspomsAiiosi  comtact 
F  U  l.iickow.  Chief.  Program 
Reijuiremenls  Division.  Office  of  Right 
of  Why  HRW-10.  (202)  3«6-mi6;  or 
Reid  Alsop,  OfDce  of  the  Chief  Counsel, 
HCC-40.  (202)  366-1371  The  addreaa  Is 
Federal  Highway  Administration.  400 
Seventh  Street  SW  .  Wdshingtoa  1X3 
20590 
aur^l-UICMTAIIV  INrOMMATKMC 

Background 

This  regulation  is  the  final  step  in  the 
development  of  a  govemmentwide 
single  rule  for  implementing  the 
Uniform  Act  The  background  of 
this  development  is  descnl>ed  In 
considerable  detail  in  the  preamble  to 
the  inlenm  Tinal  rule  Issued  on 
December  17.  1987  (52  H*  47994).  and  the 
Notice  of  Proposed  Rulemaking  (NPRM). 


iMued  on  Jnly  21. 1968  (S3  PR  27aM). 
and  It  not  repeated  here. 

On  Febrvary  27. 10e&,  a  Preaidaotlal 
Memorandum  was  signed  and  pabUaked 
In  the  Federal  Ra«bter  on  March  B,  IflBS 
(50  FR  8053).  naming  the  Departiaant  of 
Transportation  (DOTl  as  the  ageecv 
with  lead  resporuibility  for  the  UeUbnn 
Act.  This  led  to  the  publication  of  a 
multi-agency  govemmentwide  coauBeo 
rule  on  February  27.  1986  (51  FR  7000J. 

The  1987  Amendments  named  the 
IXDT  as  lead  agency  The  Secretarr  of 
the  Department  of  Tranaportation  nas 
delegated  this  reaponaibility  to  the 
Federal  Highway  Administration 
(FHWA)  The  1987  Amendments  require 
the  lead  agency.  In  coordination  with 
other  Federal  agencies,  to  issue  nilea. 
establish  procedures  and  make 
interpretations  to  implement  provisions 
of  the  Uniform  Act. 

ImptainenUtioa  of  the  19S7 
Amandmenta 

On  Tuesday.  May  19.  1987  (52  FR 
18788)  the  FliWA  issued  a  Notice 
descnbir\g  significant  changes  Ui  the  law 
and  general  plans  to  implement  tivMe 
changes.  On  Tuesday,  December  1. 1987 
(52  re  45667)  the  HfWA  Issued  a  Notice 
of  Regulatory  Intent  giving  further  notice 
of  the  specific  rsgulatory  actions  that  it 
and  the  other  affected  Federal  agencies 
would  take  to  implement  the  1987 
Amendments. 

A  few  provisions  of  the  1987 
Amendments  upon  which  the  law  is 
explicit  and  allows  for  little,  if  any. 
administrative  diacrefion  or 
inlerprctatloQ.  and  for  which  a  period  of 
public  notice  and  comment  would  have 
been  impractical,  were  implemented  in 
an  interim  Qnal  rale  in  Part  24  issued  by 
mw A  (52  re  47994),  on  December  17. 
1987. 

On  the  same  day  (.S2  TO  48015)  17 
Federal  Departments  and  agenaes  that 
administer  tha  Uniform  Act.  and  had 
adtipted  the  govemmentwide  common 
rule,  published  Interim  final  rules 
rescinding  the  govemmentwide  common 
rule  from  the  oodification  of  their 
regulations  and  adopting  in  its  place  a 
cross  re  fere  nee  to  the  govemmentwide 
single  regulation  published  by  HiWA  at 
49  ere  Part  24  The  effective  date  for 
these  agency  rescissions  and  cross 
referem:es  varied,  however  all  snch 
actions  were  to  take  effect  on  or  before 
April  2,  1989.  the  date  the  1987 
Amendments  become  mandatory. 

An  eighteenth  Federal  Department. 
the  Department  of  Housing  and  Urban 
Development  (HUD),  was  unable  to  )otn 
the  other  Federal  agencies  in  publlahlng 
an  intenm  final  rescission  and  croas 
referencing  action  on  December  17, 19S7, 
because  of  Its  need  to  first  satisfy 


certain  Congressional  review 
obligations.  HUD  subsequently 
pobbshed  such  an  interim  rule  on 
February  19. 1988  (53  re  4954). 

As  discussed  in  the  preamble  to  the 
NPRM.  no  comments  were  received  that 
ob^ted  to  the  use  of  the  rescission  and 
croes-referenciitg  actions  by  the  various 
Federal  agencies  concerned  to  establish 
a  govemmentwide  single  regulation.  The 
only  relevant  comment  objected  to  the 
effective  date  of  HUD's  rescission  and 
croes-referencing  action.  HUD 
coiMtdered  that  comment  but  does  not 
believe  it  is  feasible  to  change  the  date 
for  administrative  reasons,  in  order  to 
best  achieve  a  smooth  transition  to  the 
new  requirements  of  the  1987 
Amendinents. 

The  objective  of  the  February  27. 1985 
Presidential  memorandum,  and  one  of 
the  primary  goals  of  the  1987 
Amendments,  was  to  establish 
govemmentwide  uniformity  so  as  to 
eliminate  the  differences  and 
inoonsistencies  among  Federal  agencies 
that  had  plagued  Federal 
implementation  of  the  Uniform  Act  since 
its  enactment  in  1971.  These  differences 
and  inconsistencies  had  been 
particularly  burdensome  to  State  and 
local  governments  that  were 
administering  s  variety  of  Federal 
programs,  and  also,  in  some  cases, 
resulted  in  differences  in  the  benefits 
provided  to  persons  in  like 
orcuffistances. 

The  1987  AmendmenU  clearly  provide 
that  a  single  Federal  lead  agency  will 
promulgate  a  govemmentwide  single 
rule  for  the  Uniform  Act's 
implementation.  Accordingly,  other 
Federal  agencies  covered  by  the  Act  no 
longer  have  independent  statutory 
authority  to  promulgate  their  own 
separate  Uniform  Act  regulations  and.  in 
implementing  the  Uniform  Act,  must 
follow  the  regulations  published  by  the 
lead  agency.  The  Uniform  Act  is  unique 
in  that  it  imposes  requirements  directly 
upon  a  large  number  of  Federal  and 
Federally  assisted  programs,  but  assigns 
the  authority  for  the  publication  of  all 
necessary  implementing  regulations  to 
one  lead  agency  (Of  course,  such 
regulations  will  continue  to  be 
developed  with  the  participation  of  HUD 
and  other  Federal  agencies). 

Accordingly,  because  a 
govemmentwide  single  regulation  is 
required  by  law.  because  of  the  unique 
nature  of  the  Uniform  Act,  because  no 
comments  were  received,  and  because 
no  useful  purpose  would  be  served  by 
having  18  Federal  agencies  take 
additional  regulatory  action  to  formally 
ftnalt**  their  rescission  and  cross- 
reiarence  actiona.  the  interim  rescission 


and  cross-reference  actions  taken  by 
such  agencies  should  henceforth  be 
considered  final,  and  will  remain  in 
effect  indefinitely. 

Those  departments  and  agencies,  and 
the  parts  of  the  Code  of  Federal 
Regulations  which  contain  a  cross 
reference  to  this  part,  are  listed  below: 

Department  of  Agriculture,  7  CFR  Part  21 
Department  of  Commerce.  15  CFR  Part  11 
Department  of  Defense,  32  CFR  Part  268 
Department  of  Education.  34  CFR  Part  15 
Department  of  Energy.  10  CFR  Part  1039 
Environmental  Protection  Agency.  40  CFR 

Part  4 
Federal  Emergency  Management  Agency.  44 

CFR  Part  25 
General  Services  Administration,  41  CFR  Part 

106-61 
Department  of  Health  and  Human  Services. 

45  CFR  Part  16 
Department  of  Housing  and  Url>an 

Development.  24  CFR  Part  42 
Department  of  the  Interior.  41  CFR  Part  114- 

50 
Department  of  Justice,  41  CFR  Part  128-18 
Department  of  Labor.  29  CFR  Part  12 
National  Aeronautics  and  Space 

AdministratiaQ.  14  CFK  Part  1208 
Pennsylvania  Avenue  Development 

Corporatkm.  36  CFR  Part  004 
Tennessee  Valley  Aatborlty.  18  CFR  Part  1306 
Veterans  Administration.  38  CFR  Part  26 

The  United  States  Postal  Service  will 
inoorpwete  changes  in  its  full-text 
regulatioo  at  39  CFR  Part  777  to  make  it 
consistent  with  this  rule  and  will  publish 
its  final  rule  on  or  before  April  2. 1989  in 
the  Fedatal  Regbtar. 

bnplementatiaii  Dates 

This  final  rule  replace*  the  December 
17, 1967  interim  final  rule  diat  was 
contained  in  49  CFR  Part  24.  As  is 
discussed  further  below,  this  final  rule  is 
basically  the  same  as  the  interim  final 
rule  except  for  the  addition  of  provisions 
implementing  those  sections  of  the  1987 
Amendments  that  were  not  implemented 
in  the  interim  final  rule.  This  final  rule  is 
the  last  regulatory  step  in  the 
implementation  of  the  1987 
Amendments.  The  preamble  to  the 
interim  final  rule  noted  that  "a  final  rule 
will  replace  this  interim  final  mle  prior 
to  the  date  the  1987  Amendments 
become  mandatory". 

The  rescission  and  cross  reference 
actions  taken  by  the  agencies  listed 
above  provided  for  some  differences  in 
the  dates  when  each  agency  would 
implement  49  CFR  Part  24.  (However  all 
the  agencies  will  adopt  Part  24  on  or 
before  April  2, 1989.  the  date  on  which 
the  1967  Amendments  become 
mandatory).  Agency  implementation  of 
this  final  rule  is  therefore  governed  by 
the  implementation  dates  for 
implementing  49  CFR  Part  24  contained 
in  the  various  agency's  December  17, 


1987  rescission  and  cross  reference 
actions.  Generally  those  actions  provide 
that  direct  Federal  projects,  undertaken 
by  a  Federal  agency  itaelf.  will  comply 
with  Part  24.  and  that  federally  assisted 
prelects  would  comply  with  Part  24  if 
the  recipient  of  the  Federal  financial 
assistance  was  able  to  comply,  except 
that  all  programs  funded  by  the 
Department  of  Housing  and  Urban 
Develo^Hnent  and  the  Enviroiunental 
Protection  Agency  would  not  comply 
with  Part  24  until  April  2. 1989. 

As  was  the  case  with  the  interim  final 
rule,  nothing  in  this  rule  prohibits  the 
retroactive  payment  of  any  additional 
benefits  provided  by  this  rule.  Whether 
to  provide  any  such  benefits 
retroactively  depends  entirely  on  an 
agency's  discretion  and  funding 
authorities. 

Comments  Received  in  Response  to  the 
NPRM 

On  Thursday.  July  21. 1988  (53  FR 
27598)  the  FHWA  issued  a  NHIM  for  the 
purpose  of  developing  a  comprehensive, 
govemmentwide  single  rule  for  the 
uniform  and  consistent  implementation 
of  the  Uniform  Act.  as  amended. 

The  major  changes  made  by  the  1987 
amendments  include: 

—Expansion  of  the  Uniform  Act 
coverage  to  include  virtually  all 
activities  that  receive  Federal  funds, 
including  those  imdertaken  by  private 
entities. 

—A  moderate  increase  in  benefit 
levels. 

— The  establishment  of  a  lead  agency 
to  issue  a  govemmentwide  sin^e 
implementing  regulation. 

— Providing  that  the  computation  of 
certain  relocation  benefits  be  done  in 
accordance  with  the  lead  agency 
regulations,  rather  than  prescribing  the 
computation  method  in  die  statute. 

—Granting  States  greater  flexibiUty 
and  discretion  in  implementing  the 
provisions  of  the  Uniform  Act. 

Ail  members  of  the  pubUc  affected  by 
relocation  or  land  acquisition  activities 
undertaken  or  funded  by  Federal 
agencies  were  encouraged  to  comment 
on  this  NPRM.  Comments  bom 
interested  State  and  local  governments 
were  particularly  requested. 

The  NPRM  was  a  "full  text"  rule 
primarily  as  a  convenience  to  the 
reader.  Comments  were  specifically 
requested  and  desired  on  changes 
stemming  from  the  1987  Amendments. 
Numerous  commenters  however  took 
the  opportunity  to  again  express  an 
opinion  on  certain  issues  that  were 
addressed  in  the  govemmentwide 
common  rule  or  in  the  govemmentwide 
single  interim  final  rule.  As  such, 
comments  were  exhaustively  dealt  with 


in  the  preambles  to  those  rules  (51  re 
7000  and  52  TO  8015)  respectively;  they 
are  not  repeated  in  this  mlemaking 

A  description  of  the  regulatory 
changes  proposed  for  this  part  were  set 
forth  in  the  NPRM.  The  only  major 
changes  proposed  were  those  required 
by  enactment  of  the  1987  Amendments. 
Where  no  such  changes  were  required 
the  provisions  of  the  govemmentwide 
common  mle,  as  modified  by  the 
December  17, 1987  interim  final  rule, 
were  generally  repeated  in  the  proposed 
rule.  That  is,  the  proposed  rule  was 
basically  the  same  as  the  common 
interim  final  rule  with  the  exception  of 
those  additional  changes  that  were 
considered  necessary  to  fully  implement 
the  1987  Amendments.  Comments  were 
invited  on  both  those  non-discretionary 
changes  that  were  adopted  in  the 
December  17, 1987,  interim  final  rule  and 
the  remaining  changes  proposed  in  the 
NPRM 

In  furtherance  of  the  statutory 
objective  of  securing  the  views  of  State 
and  local  governments  and  the  public  in 
the  promulgation  of  these  regulations, 
the  FHWA  conducted  three  pubUc 
meetings  during  the  comment  period 
following  publication  of  the  pn^>oeed 
rule. 

Dates  for  the  meetings  were  August 
17. 1988  in  Miiladelphia.  Pennsyivania. 
August  22  in  Portland  Oregon  and 
August  24  in  Chicago,  Illinois. 

The  purpose  of  these  meetings  was  to 
receive  comments  on  the  pn^xised  rule 
from  interested  parties.  These  comments 
are  entered  in  FHWA  Docket  f^Jo.  87-22 
and  have  been  given  full  consideration 
in  the  development  of  the  final  rule. 

In  response  to  the  July  21, 1988 
Federal  Register  publication,  there  were 
a  total  of  120  comments  received  at  the 
docket,  including  those  received  at  the  3 
public  meetings.  These  120  comments 
represent  101  different  organizations  or 
persons:  31  State  highway 
administrations,  4  other  State  level 
agencies,  19  local  public  agencies.  7 
private  parties.  5  public  interest  groups. 
4  consultants,  and  31  associations.  Most 
of  the  associations  represented  utilities 
and  were  concerned  primarily  with  their 
new  responsibilities  as  acquiring 
agencies  under  the  Act  or  with  }  24  J07. 
dealing  with  discretionttry  utility 
relocation  payments.  Comments 
received  from  several  organiiations 
involved  in  the  rural  electric  cooperative 
industry  relating  to  acquisition  activities 
claimed  a  significant  economic  impact 
on  the  industry.  However,  careful 
analysis  of  the  comments  indicates  that 
because  of  tbeir  unfamiharity  with  the 
provisions  of  the  Uniform  Act  the 
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rsapondents  have  mltundaratcxxi  certain 
of  the  requirementt  of  the  regulation. 
Great  c*n  and  attention  have  been 
given  to  these  commenta  and  ai  moat  of 
the  apparent  question!  concern  real 
property  acquisition  requirements,  these 
comments  have  been  extensively 
considertNl  and  discussed  in  |  24  101  (b) 
and  |c)  of  this  preamble 

There  Is  no  basis  for  expecting  that 
reasonable  compliance  with  this 
regulation  as  required  by  the  1967 
Amendments  will  Impose  exceptional 
additional  expenditures  on  the  part  of 
the  members  of  the  rural  electric 
cooperative  industry  A  number  of 
unnecessary  administrative 
requirements  found  in  earlier  regulations 
have  been  eliminated  with  a  consequent 
reduction  in  the  burden  on  affected 
entltiea.  Other  requirements  have  been 
reduced  or  modified  to  further  the  goals 
of  efficient  and  cost  effective 
implementation  of  the  Uniform  Act 

More  than  1.200  specific  comments 
were  received.  Many  of  the  comments 
were  directed  at  provisions  In  the 
current  govemraentwide  common  rule, 
for  which  no  changes  were  proposed  in 
the  NPRXi  or  provisions  which  are 
spedfioaily  delemined  by  the  statuts.  A 
targe  number  of  comments  were  general 
statements,  or  questions,  regarding  a 
aection  or  aubeectloa  which  required  no 
change  in  the  regulation  but  which  are 
addressed  In  tha  appropriate  section 
discussion  following  In  this  preambU. 

A  number  of  respondents  had 
questions  about  operational  details 
which  cannot  be  addressed  In  the  rule 
Itself.  FTiWA  will,  however,  respond  to 
these  and  other  concerns  In  forthcoming 
technical  advisories  and  similar 
Instructive  memoranda 

Except  as  related  to  a  few  specific 
provisions,  which  are  addressed  at  the 
apprtipnate  places  in  the  preamble,  the 
vast  maiority  of  the  public  comments 
dealt  more  with  clanficatlon  of 
Interprelatlnn  than  with  substantive 
matter* 

Some  commenters  suggested  different 
wording  or  rearranging  certain 
paragraphs  within  the  rule  itself.  While 
s  certain  amount  of  such  editorial 
refinement  has  been  done  when  it  was 
necessary  for  cianty,  the  FTfWA 
racognixes  that  the  basic  format,  as  well 
as  most  of  the  specific  provisions  of  this 
rulemaking  were  articulated  in  the 
govommentwide  common  rule,  and 
acquiring  and  displacing  agencies  havr 
become  familiar  with  the  existing 
format.  To  avoid  confusion,  we  therefore 
have  not  made  wholesale  changes  In 
format  or  location  of  the  respective 
provisions  In  this  rule  merely  for 
editorial  preference. 


Some  comments  suggested  changes 
that  are  precluded  by  statute,  however. 
we  are  cognizant  of  the  concerns 
expressed  in  such  comments.  We  are 
interested  in  the  experiences  gained  by 
persons  and  agencies  as  they  operate 
within  the  framework  of  this  regulation, 
and  will  consider  legislative  changes,  if 
necessary 

In  addition,  an  early  draft  of  the 
NPRM.  the  NPRV1  itself,  and  a  draft  of 
this  final  rule  were  each  ctrculatsd  to 
affected  Federal  agencies  for  their 
review  and  comment.  Further,  a  number 
of  meetings  were  held  with 
representatives  of  mter«sted  Federal 
agencies.  Many  useful  comments  were 
provided  during  this  process.  We  were 
particularly  assisted  by  the  time  and 
expertise  prorided  by  HUD. 

All  comments  were  reviewed  and 
appropriate  changes  to  the  proposed 
rule  were  made.  A  description  of  the 
substantive  changes  from  the  proposed 
rule  follows.  Other  changes  not  affecting 
content  were  made  for  clarity  or 
readability 

Subpart  A — General 
Section  24. 1     Purport 

Paragraph  (c)  was  proposed  to 
establish  efficient  and  coet  effective 
implementatiea  as  on*  of  th«  primary 
purposes  of  this  regulation.  Two  of  the 
three  comments  on  the  paragraph 
commended  the  Inclusion  of  the 
paragrsph  while  the  other  indicated 
misgivings  that  without  a  definition  or 
explanation  of  the  intent  of  the 
paragraph,  it  may  appear  to  some 
agenaes  that  cost  savings  are  more 
important  than  prt)viding  the  assistance 
or  protection  due  an  owner  or  displaced 
person.  This  paragraph  has  been 
included  In  the  final  regulation  to 
emphasize  the  Federal  concern  that 
State  and  local  agencies  not  be 
burdened  with  unnecessary  regulatory 
requirements  In  the  implementation  of 
the  Uniform  Act.  For  this  reason,  the 
NPRM  preamble  discussion  of  this 
paragraph  called  attention  to  the  waiver 
provision  of  |  24.7  and  its  use  to  avoid 
unnecessary  delay  or  admimstrative 
burdens  The  waiver  provision,  in  turn. 
IS  explicit  regarding  two  ma|or 
considerations.  The  first  is  that  the 
Federal  agency,  before  waiving  any 
requirement,  must  determine  that  the 
waiver  does  not  reduce  any  assistance 
or  protection  provided  to  an  owner  or 
displaced  person  under  this  regulation. 
The  second  is  that  any  request  for  a 
waiver  shall  be  justified  on  a  case-by- 
case  basis.  While  FliWA  does  not 
interpret  case-by-case  to  mean, 
necessanly.  a  parcel-by-paroel  basis. 


neither  does  It  encompass  the  waiver  of 
a  requirement  on  a  program-wide  scope. 
The  broader  the  scope  of  the  waiver,  the 
more  carefully  the  Federal  agency  must 
weigh  its  effect  on  the  assistance  and 
protection  to  be  provided  an  onvner  or 
displaced  person. 

Section  24.2    Definitions 

Section  24.2(a)    Agency.  There  were 
several  comments  on  this  paragraph  and 
as  a  result  the  paragraph  on  lead  agency 
has  been  removed  and  is  now  a 
separate  paragraph  (|  24.2)  within  the 
definitions. 

Other  respondents  suggested 
deletions,  expansions,  or  other  changes 
in  the  remaining  definitions.  However, 
the  definitions  are  taken  from  the 
statute  and  they  remain  unchanged.  As 
explained  in  the  preamble  of  the  NPRM 
published  in  the  Fadaral  RegiBtar  ]uly  21. 
1988,  the  term  "Agency"  is  generally 
used  throughout  this  part  to  encompass 
all  entities  subject  to  the  Uniform  Act. 

Section  24.2(d)    Comparable 
replacement  dwelling.  Comments  were 
received  from  five  entities  concerning 
the  definition  of  the  term  "comparable 
replacement  dwelling."  The  term  and  its 
definition  originate  in  the  Uniform  Act 
and  the  1987  Amendments,  as  stated  in 
the  preamble  of  the  NPRM.  The  terms 
"comparable  styla  of  living"  and 
"functionally  equivalent"  taken 
together,  mean  that  the  comparable 
replacement  dwelling  selected  for 
computing  the  replacement  housing 
payment  is  located  in  the  same,  or  same 
type  of.  residential  development  as  the 
acquired  dwelling,  on  s  site  typical  in 
size  for  that  development  is  the  same 
type  of  dwelling.  I.e.,  single-family  for 
sirtgle  family,  apartment  for  apartment, 
etc.;  and  provides  the  same  or  similar 
amenities  within  the  dwelling.  For 
example,  if  the  displaced  person 
entertains  large  groups  frequently  and 
the  acquired  dwelling  is  arranged  to 
accommodate  this  living  style,  then  the 
replacement  comparable  house  should 
also  be  capable  of  being  arranged  in  this 
fashion. 

This  does  not  however,  require  strict 
and  absolute  adherence  to  an 
exhaustive,  detailed,  feature-by-feature 
comparison.  A  mechanistic  approach  is 
not  required.  Reasonable  trade-offs  can 
be  made.  These  should  reflect  the  range 
of  purposes  for  which  the  various 
features  of  the  replacement  dwelling 
may  be  used  Additional  discussion 
about  this  subject  can  be  found  in  the 
appendix 

Section  24.2(d}(8)(i).  A 
recommendation  was  received  to 
change  the  word  "paid"  to  "offered"  in 
describing  the  replacement  housing 


payment  provided  to  a  180-day  owner- 
occupant  We  have  retained  the  ourrent 
wording  because  the  computation  of  the 
full  price  differential,  as  described  in 
I  24.4(n(c],  is  limited  to  the  lesser  of  the 
amount  needed  for  purchase  of  a 
comparable  replacement  dwelling  or  the 
actual  dwelling  purchased. 

Section  24.2(d)(8)[ii).  This  section  has 
been  revised  to  clarify  that  the  utility 
costs  for  replacement  rental  housing  will 
be  based  on  estimated  average  monthly 
utility  costs  because  the  actual  utility 
costs  will  not  be  available.  For 
additional  clarification  of  the  issue  of 
utility  costs  refer  to  the  discussion  In 
this  preamble  for  S  24.402(b).  Rental 
assistance  payment. 

Eight  comments  were  received  about 
the  use  of  30  percent  of  the  gross 
monthly  income  for  determining  the 
financial  means  of  displaced  teaants.  In 
accordance  with  the  discussion  in  the 
preamble  of  the  NPRM,  FHWA 
examined  this  issue  carefiilly  before 
revising  |  24.2(d)(8)  and  i  24.402 
Replacement  housiag  payment  for  90- 
day  occupants.  The  use  of  SO  percent  of 
gross  monthly  income  for  all  tenants,  to 
meet  the  statutory  requirement  that  the 
Income  of  a  low-income  tenant  be 
considered  when  computing  a  rental 
assistance  payment  is  still  considered 
to  be  the  moat  equitable,  practical  and 
appropriate  method.  It  is  similar  to  the 
method  uaed  by  many  agencies  such  as 
State  hi^way  agencies  prior  to  the 
Common  Rule.  Additional  discussion  of 
this  issue  is  to  be  found  in  this  preamble 
for  i  24.402(b)  Rental  assistance 
payment 

SecUon  24.2(d)(8}(iii).  Eleven 
comments  were  received  about  the 
possible  eligibility  of  a  less  than  90-day 
occupant  for  a  replacement  bousing 
payment  under  Housing  of  last  resort 
Most  objected  to  this  eligibility. 

Persons  who  are  in  occupancy  at  the 
time  of  the  initiatioD  of  negotiations,  but 
who  do  not  meet  the  length  of 
occupancy  requirements  in  S{  24.401  or 
24.4CC2,  are  displaced  persons  and  are 
entitied  to  advisory  assistance  and 
moving  payments.  They  may,  also,  be 
entitled  to  rental  assistance  imder 
housing  of  last  resort  provisions  if 
comparable  rental  replacement  housing 
is  not  available  at  a  rent  not  greater 
than  30  percent  of  the  person's  gross 
monthly  household  income.  This  section 
provides  financial  means  standards  for 
a  class  of  displaced  persons  heretofore 
called  "subsequent  occupants."  When 
section  205  was  amended  in  1967, 
section  20S(cK3)  was  revised  to  require 
assurances  that  a  person  shall  not  be 
required  to  move  from  a  dwelling  unless 
the  perstm  has  had  a  reasonable 
opportimity  to  relocate  to  a  comparable 


replacement  dwelling.  Since  an 
occupant  of  less  than  90  days  is  a 
displaced  person,  the  necessary  criteria 
for  providing  a  comparable  replacement 
dwelling  was  developed.  The  use  of  the 
financial  means  criteria  asstire  that  the 
displaced  person  will  partictpate  in  the 
cost  of  a  comparable  replacement 
dwelling  to  the  mtiximum  extent  of  his 
or  her  fmancial  capabihty.  In  response 
to  another  comment  FHWA  also 
addressed  the  appropriate  use  of  the 
income  of  those  receiving  public 
assistance.  If  they  receive  an  amount 
designated  for  shelter  and  utihties,  then 
that  is  the  amount  that  should  be  used  in 
determining  the  displaced  person's 
financial  means. 

Section  24.2(e)    Contribute 
materially.  Four  comments  were 
received  about  this  definition.  Two 
recommended  £hat  all  the  criteria  would 
have  to  be  present  for  the  business  to 
contribute  materially  to  the  income  of  a 
displaced  person.  This  is  clearly  not  the 
case.  One  preferred  that  the  displacing 
agency  be  authorized  to  develop 
alternative  criteria.  This  definition  has 
remained  as  written.  FHWA  considers 
that  sufficient  flexibility  has  been 
permitted  in  the  definition  of  "contribute 
materially"  to  accommodate  unusual 
circumstances. 

Section  24^f)    Decent,  safe,  and 
sanitary  dwelling.  Two  comments  were 
received  concerning  the  addition  of 
"cooling"  to  the  requirement  for  beating. 
If  cooling  is  determined  to  be  as  critical 
as  beating  for  a  pvticular  State  or  area, 
a  displacing  agency  may,  ia  a  uniform 
manner,  require  that  an  adequate 
cooling  system  be  provided  in  a 
comparable  replacement  dwelling. 

Section  24.2(8)(2)(iv)    Persons  not 
displaced.  The  NPRM  specifically 
requested  comments  on  S  24.2(g)(2)(iv) 
as  to  whether  certain  tenants  who  are 
affected  by  HUD  funded  rehabilitation 
activities  should  be  considered 
"displaced  persons."  Such  tenants  are 
those  who  are  not  required  to  move 
permanently  because  of  the  federally 
funded  physical  alteration  of  their 
dwelling  units,  or  a  change  in  the  unit's 
ownership,  but  whose  rents  are 
increased  following  completion  of  the 
rehabilitation  activities,  resulting  in  the 
tenants  moving  elsewhere.  The  NPRM 
proposed  that  such  tenants  would  not  be 
included  in  the  definition  of  "displaced 
person"  if  the  other  conditions  included 
in  S  24.2(g){2)(iv)  were  satisfied.  These 
conditions  included  the  oj^jortunity  to 
lease  and  occupy  another  dwelling  unit 
in  the  same  building  or  complex 
(without  regard  to  the  amount  of  rent 
chained)  and  the  payment  of  any 
temporary  relocation  costs. 


Twenty-two  comments  were  receix-ed 
on  this  subject  Seven  recommendpd 
that  these  tenants  be  covered.  Eight 
recommended  the  addition  of  a  further 
condition  mentioned  in  the  NPRM.  to 
provide  that  so  long  as  the  tenant  is 
offered  an  opportunity  to  rent  a  decent, 
safe,  and  sanitary  dwelling  for  the  same 
amount  as  the  tenant  paid  before  the 
rehabilitation  project  or  30  percent  of 
the  household's  gross  income,  whichever 
is  greater,  such  tenant  would  not  be 
considered  a  displaced  person.  Two 
commenters  recommended  retaining  the 
language  in  the  NPRM.  Three 
commenters  generally  opposed 
considering  such  tenants  as  displaced 
persons.  Finally,  two  comments 
concerned  technical  matters. 

HUD  recommended  that  this  section 
be  deleted  from  the  regulation,  but 
suggested  that  H  could  be  covered  in 
HUD's  various  program  regulations  so 
that  coverage  could  be  tailored  to  each 
affected  HUD  program.  HUD  continues 
to  believe  that  these  tenants  are  not 
covered  by  the  Uniform  Act  because  the 
rental  increase  that  prompts  their  move 
is,  in  HUD's  view,  not  a  direct  result  of 
rehabilitation.  However,  HUD  has 
indicated  its  willingness  and  desire  to 
treat  the  financial  hardship  faced  by 
such  persons  on  a  program-by-program 
basis,  and  to  deal  specifically  with  this 
issue  in  developing  new  regulations 
implementing  its  several  programs 
assisting  residential  rehabihtation. 

Since  this  issue  affects  only  HUD 
funded  activities,  we  beheve  that  HUD's 
views  should  be  given  great  weight. 
Accordingly,  this  section  has  been 
revised  to  include  language  similar  to 

that  contained  in  ( ^fM2Kiii)  of  the 

common  govemmentwide  rule.  This 
would  not  preclude  HUD  from  providing 
assistance  to  such  persons  in  their 
various  program  regulations. 

Section  24.2(gX2)(viii).  At  the  reouest 
of  one  Federal  agency,  we  have  changea 
the  term  "sells"  to  "conveys"  in 
S  24.2(g)(2)(viii).  Occasiwially.  Federal 
agencies  acquire  land  through 
exchanges  or  other  agreements  that  are 
not  technically  "sales." 

Section  24.2(/i)    Initiation  of 
negotiations.  Several  respondents 
commented  on  this  section.  Since  it  is 
not  practical  to  try  to  identify  what 
specifically  constitutes  the  initiation  of 
negotiations  for  each  and  every  Federal, 
or  federally  assisted  program,  the 
definition  must  be  somewhat  generic. 
Nonetheless,  the  intent  and  purpose  is 
reasonably  clear.  The  prefatory 
paragraph  addresses  those  situations  m 
which  specific  Federal  program 
regulations  dpfine  the  meaning  of 
initiation  of  negotiations  for  that 
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prugrim.  For  the  bulk  of  the  acquuition 
on  Federal,  or  fedrnilly  aMisted 
prtijtrnai*.  pn)|ect»  or  •ctivities.  the 
pn)po8ed  definition  ii  iufTinent.  We 
hdve  attiied  a  definition  of  Notice  of 
mient  to  acquire  or  notice  of  eligibility 
for  relocation  ■••iitance,  at  |  24.2(o|. 
which  should  help  to  clanfy  the  meaning 
of  initiHtiiin  of  nexollationa  and  itj 
relationship  to  entitlementa  under  the 
Uniform  Act  The  two  controlling  point* 
in  thii  set  of  o«iTumitanc«i  are  the 
iirtion  or  artlonii  of  the  agency  and  the 
action  of  the  diaplaced  perion  There 
muat  b«  a  clear,  legitimate  and 
reaaonable  cauaal  connection  Itetween 
the  two  For  exampka,  ■  tenant  movinji 
on  the  basis  of  having  learned  his 
lantUord  had  applied  for  a  rehabilitation 
loan  would  not  eatablish  the  tenants 
eligibility  for  benefits 

.^i^lion  24  2^11     lead  af!fnr\   The 
definition  of  "lead  aj^ency'  was  inaerled 
at  this  point  In  the  definitiona,  and  the 
following  preamble  dlacuasion  refer*  to 
the  new  section  numbers  for  the 
definition  in  quoation 

Section  24  2(n}     Sonprvfit 
arnaniiation  The  definition  waa  revlaed 
to  recognize  that  a  non-prof)! 
orgaruxation  muat  In  addition  to  having 
taK-exampt  slatua  under  the  Internal 
Revenue  Code.  b«  appropriately 
incorporated  under  the  lawa  of  a  State 
as  a  ruMi-profit  organixation. 

S«ction  24.2(0 1    NoUcm  of  intent  to 
(iiyuirg  or  naticm  of  eiifiibiJity  for 
rvliHjation  astistancf.  This  added 
derinilion  was  discuaaed  under  i  24.2(k) 
The  purpoae  of  a  notice  of  this  nature  la 
to  clearly  establish  a  dlaplaoad  paraon  s 
eligibility  for  relocation  beneflta. 
However.  It  should  b«  undentood  that 
the  absence  of  such  a  notice  doea  not 
deprive  the  paraon  of  aliglblllty  for 
relocation  banafita.  TSa  Federal  funding 
agency,  within  its  own  prograni  or 
protect  requir«m«nta,  ahouid  develop  a 
procedure  for  the  timely  delivery  of  auch 
notices  to  peraons  to  be  displaced, 
including  thoae  affected  by  activities 
undertaken  prior  to  the  commltraant  of 
Federal  financial  aaaistance  to  the 
activity 

S0i:tion  24.2(p)     PrvgrantM  or  profects. 
In  reaponae  to  commanla  frotn  two 
Federal  agencies  the  definition  of 
'pro|ect'  has  been  revised.  Becauae  of 
the  multiplicity  of  Faderal  and  federally 
aaalaled  programs  and  projecla.  a  single 
definition  must  neceaaarily  be  extremely 
general  E^ch  Federal  agency  will 
continue  to  have  responsibility  for 
identifying  its  programa  and  projects 
that  sre  coverad  by  the  Uniform  Act. 
S«cHon  24  2(t)    Small  t>u»m«tM.  A 
number  of  respondents  commented  oo 
the  definition  of  "small  business  " 
Spedflc  comment  on  the  900  employee 


threshold  was  solicited  and  the 
resf)on»e»  ranged  from  one 
recommending  a  change  to  a  dollar 
volume  criterion,  two  recommending  20 
employees,  three  recommending  50 
employees,  four  recommending  100 
employees,  one  recommending  250:  one 
respondent  recommended  the  threshold 
l)e  eliminated  and  the  payment  be 
available  to  any  and  all  businesses,  two 
indicated  concern,  but  had  no  threshold 
number,  and  ten  Indicated  agrvenient 
with  the  WO  employee  threshold 
FlfWA  s  u»e  of  a  500  employee 
threshold  for  a  small  business  is  in 
accordance  with  the  Small  Business 
Administration's  current  definition  of 
small  businesses  Since  the  purpose  of 
the  definition  Is  to  facilitate  the 
application  of  the  small  business 
CJitenon  to  the  eligibility  requirements 
for  business  re-establishment  payments, 
the  definition  remains  unchanged  except 
for  the  addition  of  the  requirement  that 
there  must  be  at  least  one  employee  at 
the  affected  site 

Section  24.2(yj    Unlawful  occupancy. 
The  definition  of  "unlawful  occupancy" 
has  been  changed  slightly  to  clarify  its 
appbcability.  One  commenter  mentioned 
that  local  custom,  type  o/  tenancy  and 
type  of  facility  may  dictate  different 
practices  m  terms  of  dealing  with 
unlawful  occupants.  This  has  been 
addreasad  in  the  modified  language.  The 
main  point  of  the  other  substantive 
comments  received  on  this  definition 
actually  dealt  with  the  relationship  of 
this  provision  to  |  24.20S,  Eviction  for 
cause  As  tiieae  two  provisions  deal 
with  basic  eligibility  issues,  displacing 
agencies  should  be  especially  aware  of 
the  Interrelationship.  In  reeponae  to 
comments,  changes  have  been  made  in 
the  eviction  for  cause  provision  which  is 
discussed  below  at  |  24  J06.  While  the 
Intent  of  this  provision  is  to  generally 
proscribe  certain  type*  of  occupants, 
such  aa  squatter*,  from  eligibility  for 
relocation  payments,  dlspladog 
agendas  are  permitted  some  discretion 
where  specific  circumstancea  oiajr 
warrant  a  finding  that  the  occupancy  is 
Uwful. 

Section  24.2fi)    Uuhty  coats.  There 
were  eight  comments  on  this  paragraph, 
five  recommended  the  sdditian  of  the 
cost  of  trash  removal  to  uUhty  costs. 
Due  to  the  wide  variance  in  local 
practices  for  trash  removal  ranging  from 
"haul  your  own"  to  free  government 
services.  FHWA  has  not  modified  the 
definition  of  utility  coats.  All  coats  now 
Included  are  generally  furnished  by 
public  agendea 


Section  24.4     Asaurancea.  monitoring 
and  corrective  action 

Section  24.4(a)    Assurances.  Six 
comments  were  received  on  this  section. 
One  comment  about  the  procedures  for 
monitonng  local  public  agendes 
conducting  highway  projects  is  more 
appropnately  considered  under  the 
FlfWA  B  program  guidance.  Two 
commcnters  were  concerned  about  the 
effect  of  the  regulatory  language  on  their 
current  procedures  and  practices.  One 
agency  also  asked  that  the  requirement 
for  a  "speafic  reference  to  any  State 
law  which  the  Agency  believes  provides 
an  exception  to  section  301  or  302  of  the 
Uniform  Act"  be  deleted  and.  in  its 
place,  the  lead  agency  request  each 
State  Attorney  General  to  provide  an 
opinion  as  to  exceptions  permissible 
under  State  law.  This  would,  then,  be 
provided  to  each  State  agency, 
presumably  by  the  lead  agency. 

We  believe  the  section  on  Assurances 
refiects  the  intent  of  sections  ?10  and 
306  of  the  Uniform  Act  provides 
reasonable  uniformity  for  all  Federal 
agenaes;  and  should  not  impose  any 
significant  or  time-oonsuming  burden  on 
those  agendes  with  respect  to  the 
approval  of  a  State  agency's  assurances. 
Neither  the  Uniform  Act  aor  this 
regulatioa  dictates  the  length  (sentence, 
paragraph,  or  page)  of  a  State  agency's 
assurances.  The  Uniform  Act  requires 
that  assurances  be  "satisfactory"  and 
this  regulation  requires  that  assurances 
be  "appropriate,"  and  in  accordance 
with  sections  210  and  30S,  for  displacing 
and  acquiring  agendes  respectively.  The 
Federal  funding  agency  determines  that 
the  assurances  meet  these  requirement*. 

Since  it  is  likely  that  some  State 
agendes  may  operate  under  statutes 
which  could  provide  them  with 
exceptions  not  available  to  other  State 
agendes.  we  believe  It  necessary  for  the 
individual  State  agendes.  on  their  own 
behalf,  to  identify  any  SUte  law  which 
provides  them  with  an  exception  to 
section  301  or  302  of  the  Uniform  Act 

One  commenter  may  have 
misunderstood  the  relationahip  between 
the  assurancaa  and  Subpart  C. 
Certification,  as  well  as  the  nature  of  the 
assurances.  The  assurances  should  not 
be  viewed  as  an  alternative  to 
certification.  If  anything,  it  is  the  other 
way  around  and.  even  then,  the 
certification  must  address  the 
requirements  of  the  Uniform  Act 
covered  by  the  assuranoes  if  the 
certlfyiiM  SUU  agency  Intends  to 
assume  those  respoosibiUtioa.  The 
assurances  are.  Iherefora.  fundamental 
and  It  is  antidpated  that  moat  SUta 
agencies  will  initially  provide 
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assurances  to  ensure  compliance  %vith 
the  Uniform  Act  rather  than  seek 
approval  of  a  certification  application.  A 
State  agency  must  provide  these 
assurances,  or  obtain  a  certification,  as 
set  forth  in  both  the  Act  and  regulation, 
as  a  condition  of  receiving  Federal 
financial  assistance. 

However,  in  response  to  a  concern  of 
the  Department  of  Agriculture,  agencies 
who  acquire  under  the  procedures  for 
voluntary  transactions,  or  persons 
without  the  power  of  eminent  domain, 
will  not  be  required  to  certify  under 
section  305  of  the  Uniform  Act  Any 
agency  that  displaces  persons  will  have 
to  provide  assurances  or  be  certified  for 
compliance  with  section  210  of  the  Act. 

The  purpose  for  providing  exceptions 
to  the  real  property  acquisition 
procedures  in  {  24.101(a)  is  to  make  if 
dear  that  not  all  acquisitions  are  subject 
to  the  requirements  of  Subpart  B  of  this 
regulation.  The  section  is  intended  to 
describe  circumstances  which  would 
exdude  specific  acquisitions  from  the 
application  of  the  regulation;  it  is  not 
intended  to  provide  the  basis  for  the 
exdusion  of  cm  entire  agency  program. 

Section  24.5    Manner  of  Notice 

Two  comments  were  received  on  this 
section,  which  is  unchanged  from 
previous  requirements  in  both  the 
Common  and  the  Interim  Final  Rules. 
One  comment  approved  of  the 
requirement  and  the  other  comment 
suggested  that  the  notice  to  the  owner  of 
the  Agency's  interest  in  acquiring 
property  described  in  S  24.102(b)  also  be 
personally  served  or  sent  by  certified  or 
registered  first  dass  mail.  No  change 
has  been  made. 

Section  24.6    Adminiatration  of  Jointly- 
funded  Projects. 

Two  comments  were  received  on  this 
section,  which  is  essentially  unchanged 
from  prevloiu  requirements,  except  for 
the  addition  of  the  statutory 
responsibility  of  the  lead  agency  to 
designate  a  cognizant  agency  in  the 
absence  of  agreement  between  Federal 
agencies.  Neither  comment  addressed 
this  change  and  no  further  change  has 
been  made. 

Section  24. 7    Federal  Agency  Waiver  of 
Regulations 

Two  comments  were  received  which 
were  specifically  related  to  this  section. 
One  noted  approval  of  the  provisions  as 
written,  the  second  asked  for  some 
examples  of  a  proper  justification,  or 
some  basis  upon  which  to  make  a 
decision.  This  section  has  already  been 
discussed  in  general  in  connection  with 
conunents  on  \  24.1.  Because  of  the 
great  variety  of  situations  which  may 


make  seeking  a  waiver  advisable,  we  do 
not  believe  it  practical  to  provide 
examples.  Examples  have  a  tendency  to 
be  both  limiting  and,  conversely,  to 
serve  as  unreliable  justifications  or 
precedents  for  expansive 
interpretations. 

The  primary  concern  is  that  the 
waiver  of  a  non-statutory  requirement  in 
the  regulation  does  not  reduce  any 
assistance  or  protection  provided  to  an 
owner  or  displaced  person  under  this 
part  There  is  little  doubt  that 
requirements  imposed  by  the  Uniform 
Act  may,  necessarily,  create  some  delay 
and  administrative  burden.  Therefore,  it 
would  be  inappropriate  to  grant  a 
waiver  based  on  the  general  proposition 
of  delay  and  administrative  burden.  The 
Waiver  proposal  must  be  specific  and  it 
must  protect  the  rights  of  owners  and 
displaced  persons  and  not  be  designed 
to  serve  some  convenience  of  the 
requesting  agency. 

The  proper  implementation  of  this 
provision  of  the  regulation  requires  the 
exercise  of  good  judgement  with  proper 
concern  for  displaced  persons. 

Section  24.8    Compliance  with  Other 
Laws  and  Regulations 

Two  comments  were  received  on  this 
section.  One  said  the  list  of  authorities 
should  include  a  statute  which  was 
already  induded.  The  second  comment 
suggested  the  indusion  of  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights,  and  this  has 
been  done. 

This  section  was  also  revised  to 
emphasize  that  there  may  be  other  laws 
and  regulations  to  be  complied  within 
implementing  this  regulation  and  the  list 
provided  is  not  necessarily  all  inclusive. 

Section  24.9 
reports 


Recordkeeping  and 


Section  24.9(a)    Records.  Four 
comments  were  received  on  this  section. 
One  appredated  the  provision  for 
confidentiality  of  records.  Another 
asked  for  the  "established 
requirements"  for  "adequate  records." 
The  adequacy  of  an  agency's  records  is 
determined  by  the  ability  of  those 
records  to  demonstrate  compliance  with 
this  regulation  regarding  the  agency's 
acquisition  and  displacement  activities. 
Two  comments  were  concerned  with  the 
3-year  retention  period  for  records.  One 
suggested  an  extension  to  5  years,  the 
other  suggested  a  period  of  3  years  after  ■ 
the  project  is  completed.  There  is 
nothing  to  prevent  an  Agency  from 
retaining  records  for  a  period  longer 
than  3  years  after  final  payment  to  a 
property  owner  or  displaced  person. 
FHWA  has  amended  the  regulation  to 


require  retention  of  records  for  3  years 
or  in  accordance  with  applicable 
regulations  of  the  federal  funding 
agency. 

Section  24.9(c)    Reports.  Special 
consideration  and  comment  was 
requested  on  the  format  and  timing  of 
this  report.  Four  comments  were 
favorable  to  both  the  format  and  timing 
of  the  report.  One  comment  agreed  with 
the  format  but  claimed  the  information 
was  needed  on  an  annual  basis.  Two 
comments  approved  of  the  timing,  but 
wanted  the  format  changed.  The  final 
respondent  wanted  both  the  timing  and 
the  format  altered.  With  the  exception  of 
one  suggested  format  change,  to  lump  all 
non-residential  displacements  together, 
the  proposed  changes  are  clearly  related 
to  the  specific  program  requirements  of 
the  respondents.  As  such,  it  would  be 
inappropriate  to  address  these  concerns 
with  revisions  to  a  report  intended  to 
serve,  with  as  littie  burden  as  possible, 
as  source  material  for  periodic  reports  to 
the  Congress  on  the  principal  activnties 
conducted  under  the  Uniform  Act.  The 
report  format  and  timing  remain 
unchanged. 

Section  24.10    Appeals 

Section  24.10(b)    Actions  which  may 
be  appealed.  Several  comments  were 
received  on  this  section.  The  principal 
concern  was  that  the  appeal  process 
seemed  to  extend  to  the  question  of  just 
compensation.  There  are  well 
established  procedures  in  place  in  every 
State,  and  in  the  Federal  government  to 
handle  disagreements  involving  just 
compensation.  These  procedures 
typically  begin  with  the  offer  of  just 
compensation  and  condude.  where 
necessary,  with  litigation. 

W^at  is  appealable  is  found  in  the 
Uniform  Act  and  the  regulation  where 
they  refer  to  the  aggrieved  person's 
"application."  This  refers  to  the 
appUcation  for  the  benefits  of  the 
Uniform  Act  The  intent  of  the  Act  and 
the  regulation  is  to  require  that  there  be 
a  procedure  for  appeals  concerning  the 
benefits  or  eligibijity  conferred  by  the 
Uniform  Act.  This  provides  an 
administrative  remedy  for  piersons 
aggrieved  by  an  agency  determination 
as  to  his  or  her  benefits  or  eligibility. 
Normally  this  procedure  would  have  to 
be  completed  before  such  person  could 
seek  judidal  review. 

Section  24. 10(c)    Time  limit  for 
initiating  appeal.  Two  conunenters 
suggested  extending  the  time  limit  for 
initiating  an  appeal.  The  responsibility 
for  setting  the  time  limit  rests  with  the 
Agency  subject  only  to  the  constraint 
that  it  net  be  less  than  60  days  after  the 
person  receives  written  notification  of 
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the  A|(«ncy'i  dntermtnatlon  ragardin^ 
the  p«r«on'i  application  or  dalm. 

Se<tu>n  24. 101  h)    Agttncy  official  to 
review  appeal  Several  commenla  wera 
received  about  agency  appeal  proceaaea. 
the  leveli  of  review,  and  the  ofncial 
ronductinn  the  review,  whether  htim  the 
agenrv  or  ar^other  appropriate  hearing 
officer 

The  appeal  proceM  la  an  entirely 
internal  proceaa  of  an  agency  The 
ileciaions  by  the  agency  about  the 
p)roce»*  muat  only  conform  to  theae 
reduUtiona  and  whatever  other 
administrative  nilea  which  the  agency 
muat  follow   hiowever,  aa  atated  in  the 
rule,  agencitra  muat  adviae  the  penon  of 
hia  or  her  right  to  seek  tudiaal  review 
after  the  adminiitriitive  heanng 
procedure  la  exhaualed. 

Maving  conaidered  the  commenta, 
FTf WA  baa  elected  to  retain  |  24.10  ai 
wntten. 

Subpari  B — Real  Properly  Acquisition 

Section  24. 101     Applicability  of 
Acquisition  R»]uirementa 

St'cticn  24  Wl(a)  There  were  a  large 
numl)er  of  commenta  on  this  section 
which  addresses  the  appKcabtltty  of 
Subpart  B  and  Title  III  of  the  Uniform 
Act  Moat  of  the  comments  expressed  a 
concern  with  limited  scope  of 
application,  and  several  requested  that 
the  voluntary  transaction  criteria  found 
In  Appendix  A  of  the  December  17. 1987 
interim  final  rule  be  Included. 

PrrWA  has  substantially  revised  this 
section  based  on  the  comments. 
Voluntary  transaction  criteria  have  been 
included,  and  a  provision  has  been 
added  exempting  from  coverage  certain 
real  properly  transactions  between 
cooperatives  and  iheir  members.  The 
presence  of  Fedeml  financial  assistance 
Is  the  basic  determinant  for 
applicability,  with  exceptions  provided 
for  those  acquisitions  listed  in 

|24.iai(aMlH4) 

Eminent  domain  authority  Is  not  a 
determining  factor  by  Itself,  although 
any  acquisition  made  under  the  threat  of 
eminent  domain  is  cleariy  subject  to 
Subpart  B  requirements  because  such  an 
acquisition  cannot  be  a  voluntary 
transaction 

Easential  to  the  voluntary  tranaacticn 
prt>ce«a  la  the  requirement  that  tbe 
owner  must  b«  informed  In  writing  that 
the  property  will  not  be  acquired  unlets 
amicable  agreement  can  be  reached. 
However,  even  though  ao  acquisition 
may  b«  axdodad  as  a  voluntary 
tranaactloo.  agandea  may  diooaa  to 
follow  the  Sabparl  B  proceaa. 

SscUoa  M.  lOl  (b)  and  (cf.  C«taln 
clarlflcanotu  hava  baaw  asada  1b  thaaa 
sectiooa.  The  change  tn  |  24.101(cl. 


federally-asalsted  protects,  la 
applicability  "to  Ihe  gnatett  extent 
practicable  under  State  law"  (emphasis 
supplied),  which  Is  the  same  wording  as 
that  found  In  section  305(a)  of  the 
Uniform  Act  FHWA  Interprets  this  to 
mean  an  agency  must  comply  if 
compliance  Is  legally  possible  under 
State  law  This  should  be  taken  Into 
account  in  an  agency's  assurances 
pursuant  to  |  24.4(a). 

I'tility  companiea  aa  acquiring 
agencies — When  the  Congress  amended 
the  Uniform  Act,  it  changed  the 
definition  of  "State  agency"  to  Include 
'any  person  who  has  the  authority  to 
acquire  property  by  eminent  domain 
under  State  law  "  Utility  companies  are 
the  most  common  example  of  non- 
governmental entities  which  are  granted 
emii>ent  domain  authority  The  effect  of 
this  change  was,  for  the  first  time,  to 
bring  utility  companies  under  Uniform 
Act  coverage  for  certain  of  their 
proiects 

Sixteen  comments  were  submitted  by 
or  on  behalf  of  utility  companies, 
representing  the  views  and  concerns  of 
many  hundrsds  of  individaal  entities 
through  their  associations,  oooperahve*. 
and  law  firms.  Almost  all  of  these 
conunants  concern  the  possible  Impact 
of  Subpart  B  of  these  regulations  upon 
rural  electric  cooperatives  that  may 
receive  Federal  financial  assistance 
from  the  Rural  Bectrification 
Administration  (REA)  in  the  Department 
of  Agriculture  (USDA) 

This  section  of  the  preamble  is 
devoted  to  the  comments  ahd  concerns 
of  those  entities.  FHWA  believes  that 
compliance  with  the  Uniform  Act  and 
these  regulations  will  not  be  as 
burdensome  as  some  of  the  commenters 
perceive  It  to  be.  In  addition,  as 
discussed  further  below,  one  suggestioa. 
exempting  from  coverage  certain 
transacHons  between  cooperatives  and 
their  members,  has  been  adopted. 

Following  are  the  substantive  issues 
raised  in  the  comments,  with  an  FHWA 
reply 

1.  The  rule  should  be  amended  so  It 
would  not  apply  to  electric  cooperativea. 
Reply-  FHWA  does  not  have  authority 
to  exempt  any  entity  or  group  of  entities 
from  cocnpilance.  However,  as  described 
in  some  dstail  later,  the  regulations 
Lntantionally  provide  much  latitude  and 
dlacretion  in  how  a  particular  objectlTa 
may  b«  accomplished. 

Z.  It  would  appear  that  all  of  our 
protects  and  acqulsitiona  are  covered  by 
the  regulatloa. 

Rapfy  There  are  certain  ooadttkns 
that  imiat  be  preaent  before  a  atlllty 
company  must  oompty  with  tebfMTt  B 
requlremafits.  Moat  tmportantiy.  tfaar* 
muat  be  Federal  financial  asaiatanoa  aa 


defined  at  |  24.2(1).  ^  Federal 
involvement  is  solely  the  guarantee  of  a 
loan  from  non-Federal  sources,  for 
example,  the  Uniform  Act  Is  not 
applicable. 

If  an  individual  acquisition  qualifies 
as  a  voluntary  transaction  under 
I  24.1Cn(a)(t).  Subpart  B  requiremenU 
do  not  apply.  This  may  be  important  for 
non-site  specific  acquisitions. 

It  was  stated  m  a  conunent  that  a 
condition  of  membership  in  a 
cooperatiTa  may  include  an  obligation 
to  contribute  power  line  rights-of-way.  A 
provialon  has  been  added  in 
I  24.101(aK3)  to  provide  that  Subpart  B 
requirements  do  not  apply  If  the 
contribution  of  real  property  to  a 
cooperative  is  made  by  a  member  to 
meet  the  requirements  of  membership 
agreements,  contracts  or  bylaws.  FHWA 
believes  that  such  cases,  where 
members  of  cooperatives  have  agreed  to 
provide  real  property  to  the  cooperative 
as  neoesaary  to  advance  the  common 
interest  of  the  members,  are  similar  to 
voluntary  transactions  rather  than  to 
normal  Federal  or  federally  funded 
acquisition. 

X  This  regulation  appears  to  replace 
the  State  eminent  domain  law  under 
which  we  operate. 

Repljr  Both  aection  305  of  the  Unilorm 
Act  and  i  24.101(c)  of  this  part  make  it 
dear  that  the  real  property  acquiaitioa 
polides  in  Title  m  of  the  Ad  and 
Subpart  B  of  this  part  are  appUcabla  "to 
the  greatest  extent  pracfacabla  under 
SUta  law".  This  means  that  while 
compliance  la  required  if  it  is  not 
prohibited  by  Sute  law.  theae 
provisions  do  not  supercede  or  overrule 
any  State  law  requirements. 
Accordingly,  utility  companies  must 
continue  to  comply  with  the 
requirements  of  State  eminent  domain 
law.  Section  24.4(a)  of  this  part 
addresses  the  assurances  of  compliance 
that  must  be  submitted  (generally  a  one- 
time action)  to  the  Federal  agency 
providing  finandal  aaaistance.  Section 
24.101(c)  addreaaes  the  matter  of 
exceptions  to  Subpart  B  proviaions 
because  of  provisions  of  State  law. 

A  utility  company  may  wish  to 
contact  the  highway  agency  in  its  State 
for  assistance  in  preparing  its 
assurances  tn  thoae  situations  where  the 
same  State  eminent  domain  law  applies 
to  both  the  hi^way  agency  and  the 
utility  company.  The  State  highway 
agency  should  know  whether  the 
assurances  of  comptlance  need  to  be 
qualified  becaaae  of  Steta  law. 

4.  We  nndarstand  ||  24.102(c)(2)  and 
24.103(a)  to  reqolra  an  appraisal  report 
contahilng  aD  of  the  information  listed 


in  I  24.103(a)  when  the  property  value 
exceeds  t2.S0a 

Reply:  That  is  not  the  Intent  of  these 
sectioiu.  Under  the  appraisal  waiver 
provisions  of  i  24.102(c)(2).  the  utility 
company  has  the  option  of  not  making 
an  appraisal  if  the  value  is  estimated  to 
be  less  than  $2,600.  and  the  valuation 
problem  is  simple  and  straight-forward. 
See  the  preamble  discussion  of  that 
section  for  further  information. 

Under  the  appraisal  standards  in 
S  24.103(a).  the  utlhty  company 
essentially  determines  its  own  appraisal 
documentation  standards  and  poHdea, 
particularly  with  resped  to  acquisitions 
which  do  not  require  a  detailed 
appraisal.  The  intent  of  this  provision  is 
to  match  the  extent  of  the  analysis  and 
documentation  to  the  complexity  of  the 
appraisal  problem. 

In  difficult,  complex  valuation 
situations,  §  24.103(a)  requires 
preparation  of  a  "detailed"  appraisal, 
and  specifies  the  minimum  content  of 
such  appraisals.  The  minimum  content 
specifications  apply  only  to  detailed 
appraisal  reports.  Several  conmienters 
missed  this  point 

Finally,  there  is  no  necessary 
connection  between  the  $2,500  appraisal 
waiver  ceiling,  and  the  need  to  prepare 
a  detailed  appraisal  report  The  dedsion 
on  when  to  sectire  a  detailed  appraisal 
lies  primarily  with  the  utility  company, 
based  on  its  assessment  of  the  situation. 

5.  The  regulation  appears  to  require 
that  we  contract  for  the  services  of 
Independent  appraisers,  even  though  we 
have  well  qualified  appraisers  on  our 
staff. 

Reply:  This  is  incorrect  The  use  of 
staff  or  outside  persoimel  for  appraisal 
work  is  entirely  at  the  discretion  of  the 
utility  company.  The  only  policy  which 
addresses  this  issue  is  |  24.103(d).  which 
essentially  states  the  appraiser  must  be 
qualified  to  perform  the  work. 

6.  The  regulation  appears  to  require 
that  we  give  the  owner  a  copy  of  the 
appraisal  which  will  hinder 
negotiations. 

Reply:  The  regidation  does  not  require 
that  the  owner  be  given  a  copy  of  the 
appraisal.  In  some  cases  this  is  a  matter 
of  State  law,  but  in  the  typical  situation 
it  is  a  negotiation  policy  decision  at  the 
discretion  of  the  Agency. 

In  §  24.102(e),  the  owner  is  required  to 
be  given  a  written  offer  and  summary 
statement  which,  in  very  brief  terms, 
amounts  to  a  description  of  what  the 
offer  is  for.  A  utility  company  may  wish 
to  contact  the  State  highway  agency  and 
obtain  a  copy  of  its  summary  statement 
form  or  format  for  use  as  a  guide. 

7.  These  regulations  are  not 
appropriate  for  uae  tn  acquiring 
substation  sites.  Generally  there  are 


many  alternative  locations  available, 
and  one  of  the  owners  will  usually  be 
happy  to  sell  a  satisfactory  site. 

Reply:  It  was  this  kind  of  situation 
FHWA  contemplated  when  it  developed 
the  voluntary  transaction  policy  and 
criteria  found  at  S  24.101(a)(1).  If  an 
acquisition  meets  the  criteria.  Subpart  B 
requirements  do  not  apply. 

8.  Section  24.102(j)  regarding  a  deposit 
with  the  court  is  in  conflict  with  our 
State  law  on  various  points.  State  law 
spedfies  a  different  place  for  the 
deposit  and  is  likewise  specific  on  how 
the  amount  of  the  deposit  is  to  be 
determined. 

Reply:  The  provision  comes  from 
section  301(4)  of  the  Uniform  Act  and. 
as  noted  above,  is  applicable  to  the 
greatest  extent  practicable  under  State 
law  on  federally  assisted  projects.  If 
State  law  prescribes  a  different  process 
there  is  no  conflid  because  State 
eminent  domain  law  prevails.  See  also 
i  24.4(a)  regarding  assurances. 

9.  Just  compensation  in  our  State  is 
based  on  the  before  and  after  rule, 
rather  than  the  take  plus  damage  rule.  If 
we  were  to  appraise  damages 
separately,  as  seems  to  be  necessary 
under  i  24.103(a)(5).  the  appraisal  would 
not  be  admissable  in  court. 

Reply:  The  language  in  section  301(3) 
of  the  Uniform  Act  recognizes  the 
differences  in  Stale  law  on  what 
constitutes  just  compensation.  It  was 
not  FHWA  intent  to  force  a  different 
appraisal  process.  This  oversight  has 
been  corrected  by  the  addition  of 
"where  appropriate"  to  S  24.103(a)(5). 

10.  The  requirement  for  a  review 
appraisal  in  {  24.104  should  be  deleted 
except  for  high  value  situations. 

Reply:  FHWA  has  not  adopted  this 
recommendation  because  of  the 
importance  we  place  on  the  appraisal 
review  function. 

The  comment  indicates  there  may  be 
a  misunderstanding.  Section  24.104  does 
not  require  an  appraisal  by  a  reviewer 
(although  the  reviewer  may  choose  to  do 
so  because  of  an  inadequate  appraisal 
report).  Rather,  this  section  is  intended 
to  require  a  review  of  the  appraisal  or 
appraisals  on  a  property. 

The  review  is  an  essential  part  of  the 
process  of  establishing  the  amount  of 
the  offer  of  just  compensation  to  be 
made  to  the  owner.  In  simplistic  terms, 
the  reviewer  checks  for  errors  of  fact 
consistency  of  value  from  property  to 
property,  and  general  adequacy  of  the 
appraisal  as  a  basis  for  the  offer  of  just 
compensation. 

where  there  is  only  one  appraisal,  the 
reviewer  is  that  critical  second  party 
involved  in  the  process  of  setting  the 
amount  of  the  offer.  The  association 
with  I  24.4(c)  regarding  prevention  of 


fraud,  waste,  and  mismanagement  is 
readily  apparent 

The  reader  is  directed  to  the 
discussion  under  \  24.104  in  Appendix  A 
for  further  information.  As  stated  there, 
in  low  value,  uncomplicated  situations  a 
signatiu%  may  suffice  as  the  reviewer's 
statement 

The  foregoing  discussion  of  issues 
raised  in  the  comments  is  intended  to 
assist  utility  companies  and  others  in 
the  implementation  of  these  regulations 
and  to  describe  how  the  impact  of  these 
regulations  on  cooperatives  %vill  be 
limited.  However,  it  is  possible  that 
there  may  be  other  questions  that  have 
not  been  answered.  We  encourage  any 
further  comments  relating  to  the  impact 
of  this  regulation  on  rural  electric 
cooperatives.  Any  further  comments  on 
this  subject  will  be  considered  and.  if 
warranted  the  regulation  will  be 
amended  and/or  the  discussion  in  the 
preamble  will  be  supplemented. 

Most  if  not  all.  Federal  financial 
assistance  for  utility  companies  comes 
through  the  REA  of  the  USDA.  FHWA 
intends  to  work  closely  with 
Departmental  officials  in  effecting 
smooth  implementation. 

Section  24.102 
Policies 


Basic  Acquisition 


Section  24. 102(c)(2).  This  section 
addresses  waiver  of  appraisals.  One 
comment  said  agencies  should  have  the 
latitude  to  decide  not  to  obtain  an 
appraisal  where  property  may  be 
donated  without  first  obtaining  a  release 
from  the  owner. 

The  Agency  has  that  discretion  for  the 
under  $2,500  value  category  A  prior 
release  is  not  necessary  However,  the 
FHWA  does  not  agree  with  extending 
that  same  policy  to  all  donation 
situations.  An  owner  may  want  an 
appraisal  and  an  offer  before  mailing  a 
decision  to  donate,  and  it  is  only  fair  to 
make  the  owner  aware  of  this  option. 

On  the  matter  of  estabhshing  the 
dollar  threshold  at  $2,500.  four  stated  it 
was  too  high,  seven  said  it  was  too  low. 
and  ten  stated  $2,500  was  acceptable. 
FHWA  has  decided  to  retain  the 
proposed  threshold. 

A  commenter  raised  the  question  of  a 
review  where  no  appraisal  has  been 
made.  Other  comments  questioned  how 
an  Agency  is  going  to  know  if  an 
acquisition  is  worth  less  than  $2,500  in 
the  absence  of  an  appraisal. 

Section  24.102(c)(2)  contemplates  that 
an  informed  judgment  will  be  made  by  a 
qualified  person.  While  it  is  not  a 
regulatory  requirement  prudence 
suggests  the  value  calculation  be  in 
%vriting.  and  be  retained. 
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On  tha  mattv  of  •  review:  Under 
I  24.102(d).  the  Agency  ic  required  to 
make  ■  written  offer.  Offer  letten  are 
geoerally  sigiwd  by  ■omaone  at  (be 
avana#ement  level.  It  la  ganerel  FTfWA 
policy  to  have  not  leae  than  two  people 
involved  In  tettlng  the  amount  of  ao 
offer  of  |uat  compenaation.  Thia  procaea 
would  cooatitute  a  review  wbere  no 
appralaal  la  made.  Preciaaly  how  such 
matters  will  be  handled  ia  within 
Agency  diaeretlon. 

A  few  commenta  objected  to  waiving 
an  appralaal  for  any  raaaon.  An  Agency 
ha  I  no  obligation  to  waive  the  appraisal 
of  an  aoquiaition  If  it  prefers  not  to. 

Section  24. 109    Critena  for  Appmiaah 

Section  24. 103fa).  One  Agency 
described  how  it  intended  to  Integrate 
the  appraisal  waiver  provision  in 
(  24  102(c)(2)  with  this  section  on 
appraisal  standards.  Manv  other 
variations  are  also  possible,  but  the 
comment  is  summarized  here  for 
purposes  of  illnstration.  In  brief. 
negotiators  will  be  instrocted  to  cleariy 
explain  to  the  owner  the  right  to  have  an 
appraisal  made  and  fan  no  way  pressure 
the  owner  to  sign  a  waiver  acquiaibons 
valued  between  S500  and  tZ.500  are  to 
be  supported  by  sales  in  the  project 
area,  and  will  be  approved  by  a  review 
appraiser  prior  to  negotiations  As 
described,  this  Agency  intends  to  do 
more  than  the  minimum:  An  appralaal 
would  always  be  a  properiy  owner 
option,  some  value  documentation  will 
be  a  requirement  and  a  reviewer's 
approval  la  neoeaaary  in  certain 
circumstances  This  description  is 
intended  to  illustrate  the  latitude  an 
Hgency  has  in  implementing  the 
provisions  of  this  Subpart. 

Section  24.  103(li)(2).  One  comment 
recommended  the  requirement  f or  a  5- 
year  sales  history  be  cut  back  to  two  or 
three  yeara.  This  recommendation  was 
not  adopted,  primarily  becjiuse  it 
uppliea  only  when  a  detailed  appraisal 
Is  n<M:«ssary   When  a  detailed  appraisal 
IS  not  necessary,  the  agency  may  set  a 
different  standard. 

SetUion  24  103(aJ(3)  A  comment 
recommended  that  a  statement  be  added 
to  the  effect  that  the  appraiser  must 
explain  the  absence  of  more  recent  sales 
data  when  the  sales  used  are  over  S 
months  old.  This  is  viewed  ai  a  good 
buainess  practice  on  the  part  of  the 
appraiser,  but  not  aa  an  essential 
regulatory  requirement. 

Section  24.103{ef.  Three  comments 
recommended  an  increase  in  the  dollar 
threshold  from  tZJSOO  to  S&.000  where 
the  same  paraon  can  both  appralae  and 
negotiala.  The  PHWA  baa  not  adopted 
this  recomPModatioii  becauaa  support 
for  the  Increase  ia  not  widaapread. 


Section  24. 104    Rmriew  of  appranals 

Section  24.1(H(b).  In  response  to  a 
comment  a  minor  editorial  clarification 
has  been  made  to  thia  section  regarding 
the  role  of  the  reviewing  appraiser  in 
establishment  of  the  Agency's  offer  of 
just  compensatioo. 

Section  24. 106    Acquisition  of  Tenant- 
owned  Improrementt 

Four  cooments  expressed  a  concern 
with  the  matter  of  adequataly  protecting 
the  rights  of  a  tenant  owner  of 
improvements.  One  of  these  comments 
recommended  specific  reference  to 
tenant  owners  be  made  at  many  points 
within  Subfiart  B. 

FHWA  has  made  no  change  because 
It  behaves  tenant  owner  interests  are 
adequataly  protected.  The  language  of 
Subpart  B  ia  based  on  the  premise  that  if 
a  tenant  can  demonstrate  an  ownership 
interest  in  real  property,  that  person  is 
an  owner  of  real  property  to  be  acquired 
for  purposes  of  thu  reigulation,  and  is  to 
be  treated  as  suck 

Sectjoti  24. 106ic).  Five  commenU 
stated  that  contributory  value  or  aalvaga 
value  meaaures  of  compensation  to  a 
tenant-owner  are  not  fair  and  aquitabie 
when  the  appraiser  Bnds  that  all  of  the 
value  la  in  the  Land,  with  no  value 
attributable  to  the  improvemenL  Aa  a 
consequenoa.  they  raooounended  a 
"value  in  place"  meeaore  of 
compenaation  be  added  to  this  section. 
FKWA  appreciates  the  difficulty  diis 
circumstance  preaenta,  but  the 
provisions  of  Section  302  of  the  Uniform 
Act  do  not  permit  it  to  accommodate  the 
recommendation.  Section  302  apecifiea 
contnbufory  value,  or  value  for  removal 
(which  haa  been  Implemented  as 
salvage  value)  as  the  measures  of 
compensation. 

However,  there  is  some  latitude 
available  under  |  24.106(e).  Payment 
under  ''other  applicable  law"  could 
include  provisions  of  State  law  and/or 
relocation  assistance  benefits.  Also, 
contrbutory  value  can  be  viewed  on  a 
temporary  basis  in  the  valuation 
estimate  process.  FHWA  believes  the 
baste  objective  is  payment  of  an  amount 
of  compenaation  wrhich  Is  just. 
reasonable,  and  fair. 

Two  comments  were  received  from 
representativea  of  the  outdoor 
advertising  industry.  Both  comments 
focused  on  the  way  advertising  signs  are 
treated  by  ||  24.2(q).  24.106,  and 
24.303(e)  of  the  regulation.  They 
suggested  that  purauant  to  section  902 
of  the  Uniform  Act  all  advertising  signs 
covered  by  the  Uniform  Act  should  be 
acquired  as  tenant  owned 
improvements,  and  that  the  value  of  a 
sign  in  place  before  removal  should  be 


used  in  determining  the  owner's 
compensation.  Neither  of  these 
suggestions  have  been  adopted. 
Specific  language  ooncemiog 
advertising  signs  in  section  101(7MD)  of 
the  Uniform  Act  makea  it  dear  that 
soma,  if  not  all  signowners  shoukl  be 
entitled  to  moving  and  related  expenaes 
under  section  202  of  the  Unifwm  Act 
rather  than  to  compensation  for  a  sign's 
acquisition  under  section  302. 
Furthermore,  that  language  In  aection 
101(7)(D)  was  amended  hi  the  1987 
Amendments  to  broaden  the  benefits 
available  to  signowners  under  section 
202.  For  many  years,  FHWA  has 
reconciled  the  specific  language  in 
section  101(7T(D)  of  the  Uniform  Act  and 
the  more  general  language  concerning 
tenant  improvements  in  section  302  of 
the  Act  by  providing  that  an  advertising 
sign  considered  to  be  personal  property 
under  State  law  should  receive  the 
relocation  benefits  provided  by  section 
20Z  and  if  oonsidered  to  be  real 
property,  it  shoeld  be  acquired  in 
accordance  with  section  302.  FHWA 
believes  this  is  the  moat  reaaonabla 
inteipreUtion  of  the  provisions  of  the 
Uniform  Act  and  it  continues  to  be 
reflected  hi  this  Bnal  rule. 

When  a  sign  is  acquired  mder  section 
302.  subeection  302(bKl)  provides  that 
Its  owner  should  receive  the  greater  of 
its  contributory  value  to  the  real 
property  or  its  "fair  market  value  *  *  * 
for  removal  from  the  real  property." 

nfWA  Interprets  this  phrase  to  mean 
that  removal  of  the  sign  must  be  taken 
into  consideration  in  determining  "fair 
market  value  for  removal."  and  believes 
this  is  done  in  S  S  24.106  and  24^q)  of 
the  regulation. 

Subpart  C — General  Relocation 
Requirements 

Section  24.203    Relocabon  Notices 

Section  24.203(a).  A  comment  was 
received  that  the  term  "as  soon  as 
feasible"  was  not  sufTiciently  specific. 
FlfWA  consldere  this  term  to  mean  "as 
soon  as  practical"  and  does  not  believe 
that  any  further  elaboration  is 
necxisary.  This  comment  and  several 
other  similar  comments  addressed  to 
this  section  may  have  merit  in 
individual  aituationa,  but  do  not 
necessitate  changea  in  the  regulationa. 
Displacing  agencies  may  wiah  to  clarify 
particular  matters  that  are  of  concern  to 
them  in  their  operating  tnstroctions. 

Section  24J03(b).  In  response  to  one 
comment  a  definition  of  ''^totice  of 
intent  to  acquire  or  notioa  of  relocation 
eliglbihty'  has  been  added  at  |  24.2(o). 
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Section  24.206    Relocation  Pltuming. 
Advisory  Samoa,  and  CoordiDotioa 

Section  24.205(a)    Relocation 
planning.  There  were  13  coounents 
concerning  relocation  pituining.  Moat 
were  in  favor  of  the  planning  concept 
but  were  cooconed  about  how 
relocation  plana  could  binder  [H«)ect 
developnent  The  relocation  planning 
required  by  tkis  section  should  be  a  tool 
to  assist  in  the  orderly  developraent  of  a 
project  and  should  be  considered  in  this 
light  by  both  the  displacing  ageiKy  and 
the  fanding  agsacy.  FHWA  believes  that 
most  fiiiplaring  agendea  are  well  aware 
of  the  pro-am  or  protect  benefits  which 
can  be  derived  titrough  early  and  sound 
relocation  planning  and  many  agencies 
cwrently  use  comprehensive  plaonii^ 
techniques  in  protect  developinent  We 
do  not  view  relocation  planning  as  a 
complicated,  time  mntim ing  activity. 
We  see  relocation  planniog  as  a  process 
which  provides  meaningful  information 
to  program  and  proiect  decision  makers. 
It  does  not  need  to  result  in  a  detailed 
document  rontaif^ing  unnecessary  data 
and  needleas  problem  solving.  Instead,  it 
should  be  a  process  which  ia  scoped  to 
the  complexity  and  nature  of  anticipated 
program  or  proiect  relocation  activity 
and  should  not  require  a  burdensoaae 
commitment  of  Agency  reaources. 
Language  emphasizing  this  has  been 
added  to  this  section.  In  response  to 
several  comments,  there  is  no 
requirement  that  planning  documents  be 
submitted  for  approval  to  the  funding 
agency  8t  any  stage  of  a  project  or 
program.  Planning  is  the  responsibility 
of  the  displacing  agency. 

Section  24.20S(c)    Relocation 
assistance  advisory  sen-ices.  Several 
comments  were  received  concerning 
relocation  assistance  advisory  services. 
Three  comments  objected  to  the 
requirement  (o  provide  transportation  to 
inspect  housing  in  §  24  205(c)(2](ii)(D). 
This  provision  rs  not  new  and  has  been 
a  part  of  the  common  rule  for 
implementation  of  the  Uniform  Art  since 
thet  rule  was  first  promulfjated  by  DOT 
on  March  5, 1985  (.V)  FR  B955  (1985)).  It  is 
the  obligation  of  the  displacing  trgency 
to  asufire  that  both  owners  and  tenants 
are  able  to  hwpect  the  housmg  to  which 
they  are  referred.  There  is  no  evidence 
to  suggest  that  this  service  has  been 
abused  by  displaced  persons. 

Section  24.206(c)(2}(iii).  At  the 
suggestion  of  one  commenter.  the  words 
"comparabte  and"  have  been  removed 
from  this  aectkm.  The  emphasis  is  on  the 
identification  of  snitable  property 
locatioaa  for  bnsiness  axui  farm 
operations. 

Sectioa  24.20SfcM2X^)-  The  provision 
of  advinry  ■uisk.ia  to  ■  peiaon  who 


initially  occupies  property  after  it  is 
acquired  by  the  agency  ia  required  by 
the  statute.  Therelore.  it  cannot  be 
deleted  as  recomoieaded  by  sereral 
comraenters.  Tbese  pcnKHis  are  not 
displaced  persona,  but  are  eligible  for 
advisory  services. 

Section  24.206    Eviction  for  Cause 

In  re^onse  to  comments,  thia 
provision  has  been  modified  in  several 
respects.  HUD,  in  its  program 
regulations  dealing  with  displacements 
caused  by  other  than  State-agency 
acquisition,  has  long  recognized  eviction 
for  cause  as  a  basis  for  denying 
eligibility  for  relocation  benefits.  Now 
that  the  Uniform  Act  and  these 
implementing  regulations  apply  to  this 
broader  array  of  displacement  activities, 
it  is  necessary  that  vahd  evictions 
continae  to  be  recognized  as  a  factor 
that  can  extingnisfa  potential  rights  to 
relocation  payments. 

At  the  same  time,  it  is  important  that 
otherwise  entitled  persons  not  be  denied 
relocatioo  payments  by  an  eviction 
undertaken  for  the  purpose  of  evading 
an  obligation  to  make  reiocation 
assistance  available,  or  for  minor 
violations  of  a  lease. 

Accordingly,  this  Enal  rule  retains  the 
major  thrust  of  the  eviction  for  cause 
section,  which  has  been  a  pari  of  the 
goverrunentwide  common  rule  since 
1986,  that  persons  lawfully  occupying 
property  at  the  time  of  the  initiation  of 
negotiations  will  continue  to  have  a 
presumptive  entitlement  to  relocation 
payments. 

However,  modifications  have  been 
mcfoded  to  darify  that  pajTnents  may 
be  denied  in  certain  circnmstances. 
Thus,  a  person  who  is  evicted  for  cause 
pinor  to  the  initiation  of  negotiations 
may  be  denied  payment  even  if  that 
person  vacates  the  premises  after  the 
initiation  of  negotiations  In  addition, 
persons  who  seriously  or  repeatedly 
violate  material  terms  of  the  lease  or 
occupancy  agreement  may  be  evicted 
even  if  the  eviction  proceeding  is  begun 
after  the  initiation  of  negotiatioos. 

In  either  cmie.  the  Agency  must  assure 
itself  thai  the  ev\ctioD  action  is  not 
undertiikea  to  evade  the  protections  of 
the  Uniform  Act  Such  eviction  for  cause 
circumstances  should  arise  only 
infrequently  and  Federal  funding 
agencies  will  be  expected  to  ensure  that 
this  provision  is  not  misused. 

Section  24.207    General 
Requirements — CJaimsfor  Relocation 

Payments 

Section  24.207  (f)    DeductioBS  from 
relocation  payments.  This  section  has 
remained  the  sane  bs  was  published  as 
pari  of  the  common  role  hi  tfie  March  5. 


1985  Ferierd  Register.  Section  24.207 
continues  to  aDow  agendes  to  deduct  a 
person's  tmpaid  rent  owed  to  the 
Agency  from  the  person's  relocation 
payment  in  cases  where  it  will  not 
prevent  the  person  froa  obtaiaing  a 
comperable  replacement  dweliing.  Smce 
the  relocation  payment  is  no(  to  be 
considered  income  (I  24.206)  and  is 
provided  for  the  particular  purpose  ai 
obtaining  replacement  bousing  for  the 
displaced  person,  it  canout  be  released 
to  other  creditors  without  assorancea 
that  comparable  decent  safe,  and 
sanitar)'  housing  will  be  availabie  to  the 
displaced  person. 

Subpart  D — PajTnents  for  Moving  and 
Related  Expenses 

In  addition  to  comments  on  proposed 
rule  changes,  a  niunbei  of  coalmen  ts 
received  on  this  sabpart  were  reqaesti 
for  ciarificatioa  Ordinarily,  such 
clarifk^atioo  would  be  provided  by 
technical  advisory  guidaiice.  However, 
to  be  responsive  to  the  comraents,  we 
have  summarized  the  answers  to  some 
of  these  beknv. 

Section  24306  in  tiie  NPRM  has  been 
renumbered  as  i  24.304  and  S  24.304  has 
been  renonbered  as  f  24.308  to  provide 
a  better  grouping  of  topics.  The  nnmbers 
used  below  are  those  used  in  this  final 
rule. 

Section  24.301     Payment  fur  Actual 
Reasonable  Moving  and  Related 
Expenses — Residential  Moves 

Questions  were  received  { ooul 
payment  for  the  storage  of  p  rsona) 
propertj-  coverpd  in  5  24.301  id)  As  with 
all  other  monng  expenses,  the  Agency 
determines  what  storage  cost?  are 
reasonable  and  necessary  fo'  a  move  to 
fake  place.  If  the  Agency  determir>e» 
storage  to  be  necessary,  the  costs  of 
mov  ing  the  personal  prr^perty  to  and 
from  storage  would  wlao  l»e  elfgiWe  for 
payment  Boarding  erf  animals  is  not 
considered  to  be  storage. 

Section  2-4.o02    Fixed  Payment  for 
MoviPig  Expenses —  Restdenttai  Moves 

There  were  nuineroL»s  comments 
concerning  the  KO  fixed  pa>'menl  for 
moving  expenses  provided  in  |  24.302. 
FHWA  has  clarified  the  language  of  this 
exception  to  apply  only  to  persons  with 
minimal  personal  possessions  wtro  are 
in  octrupancy  of  a  dormitory-style  room 
shared  by  two  or  more  nnrelsted 
persons,  or  a  person  whose  residential 
move  IB  performed  by  an  agency  at  no 
expense  to  the  person.  This  language  is 
also  reflected  in  the  moving  expense 
schedule  whidi  is  published  by  FHWA 
elsewhere  in  this  Part  D  of  today's 
r  eoeraf  K agister. 
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Section  24.303    Payment  for  Actual 
Reasonable  Moving  and  Related 
Expenses — Sonresidenlial  Moves 

Sei:tJonM  24  303{a)(3)  and  24.304(af(4). 
Four  commenti  asked  for  clarification  of 
the  difference  In  treatment  of  ufllitlet  in 
these  two  Mctiona.  The  expena«a  for 
providing  utilities  under  |  24.303(a)(3) 
are  those  costs  incurred  to  attach 
relocated  peraonal  property  to  utility 
service  already  provided  on-site,  such  as 
electrical  boxes,  gas  meters,  and  water 
meters.  Modifications  to  the  equipment 
or  to  the  on-site  utility  service  may  also 
be  eligible,  if  necessary  These  costs 
must  b«  necessary  to  reiiutall  personal 
propfTty  that  has  been  moved  from  a 
displacement  site  or  newly  Installed  at 
such  site  and  would  generally  only 
benefit  the  relocated  business  operation. 
Section  24.304(a)(4)  provides  for  making 
electrical  and  other  services  available  to 
the  replacement  site.  These  costs  may 
be  necessary  to  make  the  real  property 
suitable  for  the  business  operation  and 
could  generally  enhance  the  value  of  the 
real  property  Costs  under  |  24.304(a)(4) 
are  limited  by  statute  to  (10.000  fur  all 
reestablishment  expenses.  Costs  under 
I  24.303(a)(3)  are  limited  to  what  Is 
necessary,  without  dollar  limitation. 

Section  24.303(al(9l.  There  were 
several  comments  atMJut  reletterlng  of 
signs  and  replacing  stationery  made 
obsolete  as  a  result  of  a  move.  This 
section  covers  those  business  items 
typically  used  by  s  business  for  the 
purpose  of  advising  Its  customers  and 
(he  public  of  tlie  location  of  the 
business  If  a  displacing  agency 
considers  other  Hems  appropriate  for 
this  category.  It  may  use  the  waiver 
pnxiedures  in  |  24.7  on  a  cas«'  by-case 
basis. 

Set  tian  24  303(al(WI.  One  commenler 
suggested  that  an  acquiring  agency 
could  become  responsitile  under  the 
r^<iuirpments  of  this  section  for 
abandoned  pemonal  pn)p«rty  that  could 
be  considered  hazardous  material  This 
Is  not  a  Uniform  Act  Issue,  but  an  Issue 
typically  governed  by  Federal  or  Stale 
laws  (jovemlng  the  proper  disposal  of 
hazardous  material. 

S<'<  tion  24.303101(13)  Two  comments 
stated  that  the  fl.CXX)  limit  on  the  cost  of 
searching  for  a  replacement  location 
was  not  adequate  for  some  business  and 
farm  operations  The  displacing  agency 
may  use  the  waiver  procedures  In  |  24.7 
on  a  case  by  case  basis  if  a  displaced 
business  or  farm  operation  has  unique 
requirements  or  circumstances. 

Section  24.303(c).  Questions  were 
received  about  self-moves  of  business  or 
farm  operations.  This  section  does  no! 
preclude  sctual  cost  self-moves 
supported  by  records  and  receipts  of  th« 
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costs  incurred.  The  Agency  may  use 
moving  costs  Endings  prepared  by 
qualified  staff,  estimates  obtained  by 
the  Agency,  or  If  acceptable  to  the 
Agency,  estimates  obtained  by  the 
business  or  farm  operator.  A  single 
moving  cost  flnding  for  a  low  cost  or 
uncomplicated  move  prepared  by 
qualified  staff  is  a  "single  bid  or 
estimate"  for  purposes  of  this  section. 

Section  24.304    Reestablishment 
E-xpensea — Nonresidential  Moves 

Twenty  eight  commenters  provided 
comments  on  this  section.  While 
generally  In  agreement  with  the  list  of 
eligible  expenses  in  |  24.304(a|,  the 
majority  thought  that  the  dollar  limits 
should  be  removed  from  the  three 
categories  where  limits  are  Imposed.  We 
have  elected  to  retain  the  dollar  limits 
which  serve  as  cost  controls  for 
expenses  which  we  believe  to  be  most 
vulnerable  to  abuse.  Since  it  Is  the 
Agency's  prerogative  to  determine 
which  reestablishment  expenses  are 
reasonable  and  necessary  and  since 
I  24.304(a)(13)  allows  the  Agency  to 
request  a  waiver  from  the  Federal 
funding  agency  within  the  $10,000 
statutory  maximum,  there  is  sufficient 
flexibility  provided  to  the  Agency  Chi 
the  other  hand,  the  stated  limits  of 
$5,000  for  increased  operating  costs  and 
$1,500  for  exterior  signing  are 
considered  to  be  reasonable  in  most 
cases,  and  may  assist  a  business  owner 
in  making  appropriate  decisions  about  a 
new  business  site  and  the  size  and  typ>e 
of  signing  for  the  new  business  site  The 
iiii^lusion  of  increased  costs  of 
operations  as  an  eligible  expense  in 
I  24  3O4(a)(10)  was  also  commented 
upon.  The  Uniform  Act  s  legislative 
history  supports  the  inclusion  of  these 
expenses.  Since  the  costs  of  operation 
are  legitimate  reportable  business 
expenses,  the  income  tax  records  of 
most  businesses  should  be  adequate  to 
provide  a  record  of  such  costs  prior  to 
displacement.  The  costs  at  the  new 
location  can  be  established  or  estimated 
using  such  sources  as  the  new  leases, 
utility  company  projections  for  utility 
charges  and  taxing  authority  records  for 
tax  increases. 

Section  24.304(bl(6).  This  section  has 
been  deleted.  The  1987  Amendments 
exclude  "a  pervon  whose  sole  business 
at  the  displacement  dwelling  in  the 
rental  of  such  property  to  others  .  . 
from  qualifying  for  an  "in  lieu '  payment 
(see  §24.30e(a)(4]).  This  exdusion. 
however,  do«t  not  extend  to 
reestablishment  expenses. 


Section  24.306  Fixed  Payment  for 
Moving  Expenses — Nonresidential 
Moves 

Comments  were  received  from  20 
sources  on  this  section. 
Recommendations  were  made  to  pay  the 
fixed  payment  as  an  option  to  a 
business  with  no  criteria  or.  conversely, 
to  pay  the  fixed  payment  only  If  the 
business  was  discontinued.  The 
additional  criteria  added  in  the  NPRM 
were  also  commented  upon.  Several 
wanted  to  add  additional  criteria.  One 
commenter  wanted  different  criteria  for 
farm  operations  than  for  businesses.  A 
number  of  comments  were  received  that 
would  make  the  owners  of  residential 
property  ineligible  for  this  payment. 
Others  thought  that  the  owners  of  leased 
commercial  property  should  also  be 
ineligible. 

HfWA  has  not  changed  this  section. 
The  fixed  payment  is  an  alternative  to 
the  payments  for  moving  and 
reestablishing  a  business,  farm,  or 
nonprofit  organization.  The  new  criteria 
are  added  to  either  clarify  eligibility, 
correct  inequities,  or  implement  new 
statutory  exclusions  as  explained  in  the 
preamble  of  the  NPRM.  The  displacing 
agency  retains  the  flexibility  to 
determine  the  basic  eligibility  based  on 
the  substantial  loss  of  existing 
patronage  criteria  and  gains  criteria  that 
ran  readily  be  explained  to  displaced 
persons. 

There  is  no  requirement  now,  nor  has 
there  ever  been  such  a  requirement,  that 
a  displaced  business  must  be 
discontinued  to  receive  this  payment. 
Similarly,  this  payment  has  been  and 
continues  to  be  available  to  otherwise 
eligible  businesses  that  do  discontinue 
operations.  There  is  also  no  requirement 
tliat  a  business  be  without  a  source  of 
income  as  suggested  by  three 
commenters. 

F^tabtishing  separate  income  and 
payment  cnteria  for  farm  operations 
would  not  be  appropnate  at  this  time 

There  were  several  comments 
concerning  the  perceived  inequity  of  the 
meligibility  of  owners  of  rental 
residential  property  for  a  fixed  payment 
while  owners  of  other  rental  property 
remained  eligible.  FHWA  has  corrected 
this  inequity  by.  generally,  excluding 
owners  of  rental  property  from  eligibility 
for  non-rcsidential  fixed  payment. 

Section  24.306(d)    Nonprofit 
organization.  There  were  a  variety  of 
comments  concerning  the  minimal  fixed 
payment  of  $2,500  in  lieu  of  actual 
moving  expenses.  Most  of  them  favored 
increasing  the  payment  available  to 
nonprofit  organizations.  In  response, 
FHWA  has  revised  the  payment  to 


nonprofit  organizations  to  range  from 
$1,000  to  $20,000  based  on  criteria 
similar  to  busineMes.  i.e.  the  average 
annual  revenoe  for  2  years  mtaos 
operating  expenses.  This  procedure  will 
be  more  equitable  for  nonprofit 
organizations. 

Section  24.306(e)    A  verage  annual  net 
earnings  of  a  business  or  farm 
operation.  Several  comments  were 
received  about  the  computation  of 
average  annual  net  earnings  when 
business  or  farm  operations  suffer  a  net 
losa  for  any  year.  There  are  several 
ways  to  compute  net  losses.  Some 
agencies  have  used  "0"  if  the  net 
earnings  result  in  a  net  loss.  Other 
a^ndes  use  the  actual  net  loss  figure. 
Either  method  is  acceptable  if  used 
uniformly  by  a  funding  agency. 

Section  24.307    Discretionary  Utility 
Relocation  Payments 

A  few  respondents  urged  that  die 
reimbursement  of  extraordinary 
expenses  be  made  mandatory,  while 
several  others  indicated  the  discretioD 
given  the  displacing  agency  should  be 
retained.  The  discretionary  language, 
"the  displacing  agency  nay.  at  its 
option,"  has  been  retained  because  the 
1987  Amfndmenta  and  the  Conference 
Report  accompanjring  them  ore  quite 
clear  that  this  payment  is  Intended  to  be 
at  the  discretion,  or  optioa  of  the 
displacing  agency.  It  would  not  be 
appropriate  to  make  mandatory  by 
regulation  that  which  was  Left  clearly 
permissive  by  statute. 

Section  24.307(a)(5).  A  number  of 
respondents  objected  to  the  language  in 
the  NPRM  which  requh^s  that  State  or 
local  reimbursement  be  "permitted  by 
State  statute."  The  principal  thrust  of 
the  objections  was  that  this  language 
meant  that  unless  there  was  a  specific 
State  statute  permitting  the  payment,  no 
payment  could  be  considered.  FHWA 
agrees  that  the  proposed  language  could 
be  subject  to  misinterpretation  and  have 
revised  the  subsection,  to  provide  diat 
reimbtu^emeirt  must  be  "in  accordance 
with  State  law."  "nrfs  conforms  to  the 
clear  intent  of  Congress,  as  expressed  in 
the  Conference  Report  that 
accompanied  the  1987  Amendments. 

Section  24.307(b)  Extraordinary 
expenses.  Sbc  comments  expressed 
concern  wfth  this  section's  definttion  of 
"extraordinary  expenses."  Three  of  the 
comments  recommended  changes  whidi 
would  permit  certain  expensesi,  even 
though  ordinartty  budgeted,  to  be 
considered  as  "not  routine  or 
predictabie  expenses"  and.  Aeiefore. 
qualify  as  "extraordtBary  expenses." 
in~fWA  has  BO(  aoopted  tbese 
reconmendatioiM.  It  is  tfie  expressed 
intent  of  Conpess,  asfomd  taithe 


Conference  Report,  that  "utilities  would 
continue  to  pay  those  ordinary 
relocation  costs  within  their  reasonable 
contemplation  as  occupants  of  local 
rights-of-way  *  *  *"  FHWA  believes 
the  language  of  this  section  will  allow  a 
utility  company  to  present  its  case  for 
those  expenses  which  it  considers  to  be 
"not  routine  or  predictable"  and  not 
ordinarily  budgeted  as  operating 
expenses. 

Four  comments  urged  removal  of  the 
provision  which  would  exclude  from 
extraordinary  expenses  those  expenses 
which  the  utility  company  has  explicitly 
and  knowingly  agreed  to  bear  as  a 
condition  for  use  of  the  right-of-way. 
Again  the  language  of  the  rule 
represents  the  clear  intent  of  Con^^ss 
as  expressed  in  the  Conference  Report 
accompanying  the  1987  Amendments. 

While  we  are  cognizant  of  the 
concerns  presented  by  the  public  utility 
industry,  we  believe  this  rule  clearly 
expresses  the  intent  of  Congress,  and.  as 
a  consequence,  {  24.307(b]  is  unchanged 

Subpart  B — Replacement  housing 
payments 

Section  24.401    Replacemeat  Housing 
Payment  for  180-Day  Homeowner- 
Occupants 

Section  24.401(a)(2).  Several 
comments  were  received  about  the 
extension  of  eligibility  for  a  replacement 
housing  pajment  beyond  one  year  for 
good  cause.  In  response,  the  meanii^  of 
"for  good  canse"  has  been  amplified  in 
the  appendix. 

Section  24.401(a)(2)(i).  Comments 
were  received  about  die  appropriate 
"start"  date  for  the  one-year  eligibility 
for  a  replacement  bousing  payment  in 
the  case  of  condonnation.  bi  response 
FHWA  has  clarified  that  the  one-year 
period  starts  when  the  full  amount  of 
estimated  just  oompensation  is 
deposited  in  the  court.  This  may  be  the 
Agency's  pn^ered  amoont  or  a 
commissioners'  award,  if  appropriate.  In 
either  case,  the  Agency  does  not  need  to 
delay  the  one-year  start  date  until  final 
adjudication. 

Section  24.40I(a)(2Xi>)  This  section 
has  been  changed  to  conform  with  the 
amendments  of  section  203(a)(2)  of  the 
Uniform  Act  made  by  section  406(5)  of 
the  1067  Amemhnents.  Several 
comments  were  received  about  the 
differences  between  the  criteria  for 
eli^bility  for  180  day  owner-occnpants 
and  90  day  owner-occnpants  and 
tenants,  lie  change  fai  criteria  for  180 
day  owner-occupants  is  statutory.  There 
is  no  requirement  that  dianges  be  made 
in  criteria  for  fO  day  owner-oocopants 
and  tenants.  The  "date  the  displaced 
person  moves"  is  a  simpler  criterion  to 


use  than  the  "date  the  displacing 
agency's  obligation  under  §  24.204  is 
met"  and  has  been  retained  where 
feasible. 

Section  24.401(d).  Thirty-one 
comments  were  received  concerning  the 
method  for  computing  increased 
mortgage  interest  payments.  The 
commenters  were  about  evenly  split 
between  preference  for  the  buydown 
method  as  presented  in  the  body  of  the 
IWRM,  and  the  buydown  method 
presented  In  the  preamble  A  few 
wanted  the  option  of  using  the  former 
annuity  or  amortization  method  if  it 
should  prove  less  expensive  for  the 
Agency. 

The  discussions  in  favor  of  the 
simplified  buydown  method  presented 
in  the  preamble  emphasized  the  cost- 
savings  and  time-savings  to  the  Agency. 
and  the  ability  of  a  displaced  person  to 
plan  his  or  her  replacement  bousing 
purchase  knowing  the  full  amount  of 
payments  to  which  such  person  is 
entitled.  The  view  of  these  commenters 
was  that  this  would  not  create  a 
windfall  because  the  displaced  person 
still  had  to  acquire  a  decent,  safe,  and 
sanitary  replacement  dwelling  to  be 
eligiblt;  only  the  financing  terms  were 
his  or  her  choice.  Several  comments 
were  also  made  that  the  displaced 
person  could  readily  understand  the 
concept  that  an  interest  rate  at  less  than 
current  market  Interest  rates  was  an 
asset  and  the  computed  payment  was 
related  to  this  fact 

On  the  other  hand,  those  comments 
that  favored  the  language  in  the  body  of 
the  NPRM  were  concerned  that  a 
windfall  would  be  created  if  a  person 
paid  cash  for  the  replacement  dwelling 
or  assumed  an  existing  mortgage  at  a 
lower  interest  rate  than  the  computed 
rate.  Tliere  was  also  a  question  of  the 
legabty  for  the  preamble  alternate,  and 
concern  that  making  the  payment 
available  on  terms  other  than  those 
actually  used  in  the  purchase  of  a 
replacement  dwelling  would  not  satisfy 
the  statutory  language. 

FHWA  has  elected  to  retain  the 
procedure  in  the  body  of  the  NPRM.  This 
procedure  requires  that  an  estimate  of 
the  amount  of  the  payment  be  provided 
to  the  person.  Such  estimate  shall  be 
based  on  the  corrent  prevailing  rate  for 
fixed-rate  mortgages  and  subsequent 
payment  based  on  the  actual  mortgage 
terms  obtained.  This  process  will 
require  advisory  services  to  the 
displaced  person  to  enable  such  p«von 
to  be  prudent  in  the  financing  of  his  or 
her  replacement  dwelling. 

In  response  to  coounants  received. 
FHWA  has  revised  |  24.401  (dXZ),  by 
adopting  the  language  in  { ^4Cl(d)(3) 


Fxfaral  Rfbtar  /  Vol  54.  No.  40  /  Thufday.  March  2.  1989  /  Rules  and  Regulation 


Federal  Regiater  /  Vol.  54,  No.  40  /  Thursday.  March  2.  1989  /  Rulea  and  Regulatiom 8825 


of  the  common  govemmentwlda  rule,  to 
provide  that  the  payment  ihall  be  bated 
on  the  remaining  term  of  the  mortgage 
on  the  displacement  dwelling  or  the 
actual  term  of  the  new  mortgage, 
whichever  la  leta 

Many  of  the  same  cnmmentera  who 
preferred  thla  method  did  not  think  that 
their  agency  could  make  the  incretiaed 
mortgage  intereil  payments  at  the  time 
of  cloaing  because  of  their  payment 
pro<:edures  or  the  loan  processing 
proreiluret  of  lending  institution*  In 
response,  the  Hnul  rule  has  been  revised 
to  provide  that  the  payments  must  be 
made  "at  or  near"  the  time  of  closing. 
However,  the  implied  purpose  of  the 
Increased  mortgage  Interest  costs 
payment  is  to  reduce  the  replacement 
mortgage;  therefore  this  payment  must 
be  available  to  lower  the  amount  of  the 
mortgage  in  a  timely  manner,  pn'ferahly 
at  the  time  of  the  closing  on  the 
replacement  property  This  pnx.edure 
does  retjuire  close  coordmation  with  the 
closing  agent,  but  la  more  coat  effective 
than  the  amortixation  meth(xl.  The 
agen(.ies  who  thought  they  would  be 
moat  successful  using  the  buy  down 
procedure  were  those  who  used  escrow 
accounts  to  make  funds  available  to 
displaced  persona 

There  were  also  several  comments 
about  home  equity  loana  and  the 
Inciualon  of  these  mortgages  in  the 
computation  of  the  increased  mortgage 
interest  coats  payment.  Flome  e<)uity 
loana  are  valid  mortgage  liens  on 
residential  real  property  regardleas  of 
how  the  proceeds  from  the  loans  are 
used.  Therefore,  they  must  be  Included 
In  the  computation. 

In  anawer  to  another  comment,  the 
mortgage  r«to  to  be  used  to  compute  the 
Increaaed  mortgage  interest  costa 
payment  when  the  property  Is  secured 
with  an  ad|uatable  rate  mortgage  Is  the 
interest  rate  that  la  current  on  the 
property  as  of  the  date  of  acquisition. 

A  sample  computation  of  an  increased 
mortgage  Interest  costs  payment  is 
Included  in  Appendix  A.  as  requested 
by  a  number  of  commentera  An  IBM  PC 
cx)mpatible  computer  program  and 
financial  calculator  instructions  will  be 
made  available  as  technkuil  guidance  as 
soon  as  feasible 

S«ctJon  24  402     RtfpiuceiTwnl  Housin)f 
Payment  for  90-ikiy  Occupants 

Section  24  iCC(aH2Hii)(A)  The  change 
made  in  |  24.4m|a)|2)(l),  concerning  the 
deposit  of  estimated  just  compensation, 
is  made  here  also 

Section  24  402(bl    Rental  asaiatance 
payment.  There  were  nuroeroua 
comments  about  the  changea  made  in 
thia  section. 


The  firat  iaaue  was  the  incluajon  of  the 
cost  of  utilities  in  the  computation  of  the 
rental  assistance  payment.  The 
inciualon  of  utilities  has  been  an  ongoing 
issue  since  the  Publication  of  the 
common  rule  in  1985.  Since  that  time, 
utility  services  have  been  included  in 
the  computation  of  a  rental  assistance 
payment  if  they  were  included  at  the 
displacement  dwelling  and/or  the 
comparable  dwelling  as  a  part  of  the 
rent   FUVVA  recognizes  the  concerns  of 
the  current  14  commenters  about  the 
Increased  administrative  burden  for 
securing  information  and  the  vanables 
in  utility  usage  due  to  differing  usnr 
lifestyles  These  concerns  can  be 
addressed  in  various  ways  One 
commenter  suggested  that  a  schedule  be 
devised  for  utility  costs  with  the  input  of 
utility  companies  In  the  project  area  that 
will  reflect  actual,  reasonable  coats. 
Another  agency  suggested  thnt  if  true 
comparables  are  used  for  payment 
determination,  the  utility  costs  should 
also  be  comparable  and  their  inclusion 
should  not  increase  the  cost  of 
replacement  housing.  Relocation  from  a 
substandard  dwelling  to  a  standard 
dwelling  could,  in  fact,  decrease  the  cost 
of  utilities,  especiallv  the  cost  of  heat 
unlesa  a  larger  dwelling  is  used  to  meet 
the  needs  of  a  family,  or  if  all  utihtiet 
were  not  available  Ln  the  diiplacement 
dwelling,  as  noted  by  another 
commenter 

Agendea  may  establish  their  own 
procedurea  to  be  used  for  determining 
the  cost  of  utihtiet  if  the  procedures  are 
uted  uniformly 

PlfWA  it  continuing  to  Include 
utihtiet  in  the  monthly  base  bouting 
computation  because  utilitiea  are 
conaidered  to  b«  an  integral  part  of 
monthly  housing  coats  and  historically 
have  been  treated  at  tuch  by  teveral 
Federal  programs  including  those 
adminiitered  by  HUD  at  a  itandard 
practice  The  exittence  of  adequate 
utilities  it  a  primary  requirement  for  a 
dwelling  to  be  decent  tafe.  and 
tanltary. 

The  30  percent  figure  used  in 
1  24.402(b|(2)(ll)  to  determine  bate 
monthly  rental  it  coniidered  a 
reasonable  percentage  of  income  to  be 
applied  to  rental  houaing  cottt  under 
current  market  and  economic 
conditions,  and  is  consistent  with  the 
percentagt^  of  income  figures  currently 
being  uted  in  other  subsidized  housing 
and  related  programs  of  HUD  and  other 
agencies.  Several  commenters  stated 
that,  in  their  experience,  many  tenants 
are  now  paying  40  percent  or  more  of 
their  incomes  for  housing  costs.  Our 
concern  is  that  the  40  percent  payments 
primarily  reflect  the  lack  of  affordable 
rental  houaing  in  the  current  market.  We 


do  agree  that  some  tenants  voluntarily 
elect  to  spend  more  than  30  percent  of 
their  income  for  housing  when  more 
affordable  housing  it  available. 
However,  FHWA  believet  these  lifestyle 
choicei  for  convenience,  prettige  or 
other  reasons  to  be  the  exceptions,  not 
the  rule  Consideration  must  also  be 
given  to  the  fact  that  private  lending 
institution  requirements  set  the  limit  on 
the  monthly  cost  of  housing  after 
purchase  of  a  dwelling  at  approximately 
the  same  level  as  the  30  percent  of 
income  criteria  established  for  tenants. 

The  inclusion  of  a  person's  income  in 
computing  a  base  monthly  rent  figure 
was  also  opposed  by  several 
commenters.  The  biggest  concern  was  a 
perceived  difficulty  in  the  verification  of 
income  and  an  implied  reluctance  to 
accept  income  information  from  some 
displaced  persons.  FHWA  believes  thai 
accurate  information  concerning  income 
can  be  obtained  from  most  persons.  If 
there  is  obvious  evidence  that  a  person 
has  more  income  than  reported,  it  is  the 
Agency's  prerogative  to  accept  the 
income  as  reported,  to  request 
additional  verification  of  income, 
including  income  tax  returns,  or  to 
inform  the  person  that  there  is 
reasonable  doubt  that  the  information  is 
accurate.  If  the  Income  information  is 
not  provided  or  amplified  at  requested, 
the  Agency  may  take  such  action  at  it 
deems  necessary  to  obtain  income 
information  under  a  uniform  agency- 
wide  or  area-wide  policy. 

Section  24.402(b)(3)    Manner  of 
disbursement  Eleven  comments  were 
received  concerning  the  vetting  of  the 
full  amount  of  the  rental  atsittance 
payment  when  the  displaced  tenant 
receivet  the  first  rental  attittance 
payment,  either  in  lump  turn  or  at  an 
inttallment.  Most  of  the  commenta  took 
exception  to  the  idea  of  vetting. 

The  vesting  of  the  full  amount  of  the 
rental  assistance  payment  is  intended  to 
establish  at  a  definite  point  in  time,  the 
full  amount  of  the  payment  for  the  42 
month  period  after  displacement. 
Vesting  eliminates  the  red-tape 
requirements  of  recordkeeping,  re- 
inspectioa  and  recertlfication  of  the 
replacement  dwellings,  and  continued 
contacts  with  the  displaced  person  and 
the  person  s  landlord  that  would 
otherwise  be  necessary.  It  also 
eliminates  the  potential  problem  of 
additional  project  costs  at  rents  are 
increased  or  new  DSS  dwellings  need  to 
be  found  for  those  who  no  longer  live  in 
standard  housing.  FMWA  understands 
that  the  same  commenters  are 
concerned  about  the  diversion  of  lump 
sum  rental  assistance  payments  for  non- 
housing  uses,  and  a  subsequent  return  of 


the  displaced  person  to  sub-standard 
housing.  One  way  to  effectively  provide 
installment  payments,  either  to  the 
displaced  person  or  to  the  person  and 
the  person's  landlord,  without 
continuing  agency  supervision,  is  to 
place  the  payTnent  in  an  escrow  account 
that  will  be  disbursed  according  to  a 
predetermined  schedule.  This  method 
could  also  serve  for  disbursement  of 
housing  of  last  resort  payments,  which 
are  also  vested.  The  method  of 
disbursement  remains  the  Agency's 
discretion. 

It  should  be  understood  that  under 
vesting,  the  only  times  a  rental 
assistance  payment  should  change  are 
during  the  one-year  period  described  in 
§  24.402(a)(2),  and  then  only  if  tenant 
elects  to  up-grade  his  or  her  housing  to 
receive  the  full  amount  of  the  original 
computed  rental  assistance  payment 
based  on  a  comparable  dwelling,  or 
changes  his  or  her  status  from  tenant  to 
owner  and  therefore  becomes  eligible 
for  an  additional  payment  (see 
fi  24.403(e)). 

Section  24.402(c)  Downpayment 
assistance  payment  Twenty-one 
comments  were  received  concerning 
downpayment  assistance.  Only  4  of  the 
21  commenters  believed  that  the  amount 
available  for  downpayment  assistance 
should  be  limited  to  the  computed 
amount  of  the  rental  assistance  payment 
for  tenants.  The  majority  stated  that 
agencies  should  make  downpayment 
assistance  payments  of  up  to  $5,250. 
with  most  recommending  that  the 
payment  be  restricted  to  the  amoimt 
necessary  to  obtain  conventional  loan 
financing  for  purchase  of  a  replacement 
dwelling.  The  main  concern  expressed 
was  that  allowing  each  agency  to  select 
a  procedure  for  computing  the  down 
payment  assistance  payment  did  not 
promote  uniformity. 

Since  the  legislation  does  not  give  the 
lead  agency  the  authority  to  select  a 
particular  procedure,  but  reserves  such 
authority  to  the  displacing  agencies,  we 
have  elected  to  retain  the  existing 
language.  As  several  commenters 
suggested,  displacing  agencies  may 
want  to  coordinate  with  other  agencies 
within  the  State  or  jurisdiction  where 
they  are  located  to  reach  a  consensus  on 
the  procedure  to  be  followed  In  that 
State  or  jurisdiction.  FHWA  %vil] 
appreciate  being  advised  of  the 
experience  of  the  various  agencies  in  the 
implementation  of  this  procedure.  If  the 
experience  indicates  that  a  change  is 
needed  to  affect  a  more  uniform 
implementation,  we  will  seek  a 
legislative  change. 

Regardless  of  the  procediu«  selected, 
a  rental  assistance  payment  wiU  have  to 
be  initially  computed  for  tenants.  If  the 


computed  rental  assistance  payment  is 
zero,  then  the  downpayment  assistance 
is  zero  unless  the  agency  has  elected  to 
make  dowi^ayment  assistance 
payments  of  up  to  $5,250.  If  their 
eligibihty  is  greater  than  $5,250  for 
rental  assistance,  they  will  be  eligible 
for  housing  of  last  resort  for  rental 
assistance  or  downpayment  assistance. 
As  is  required  by  statute,  eligibility  for 
owners  of  more  than  90  days  but  less 
than  180  days  for  downpa>'ment 
assistance  will  be  limited  to  the  amount 
that  would  have  been  computed  had 
they  been  180  day  owners. 

Section  24.403  Additional  Rules 
Governing  Replacement  Housing 
Payments 

Several  comments  were  received 
concerning  the  requirement  in 
S  24.403(a)(1)  that  an  adjustment  be 
made  to  the  asking  price  of  any  dwelling 
used  to  compute  the  replacement 
housing  payment  to  the  extent  justified 
by  local  market  data,  "niis  procedure 
has  been  a  part  of  the  govemmentwide 
common  rule  since  it  was  first  published 
in  March  1985.  It  requires  that 
adjustments  be  made  in  the  asking  price 
of  comparable  dwellings  to  the  extent 
that  the  maricet  demonstrates  that 
expected  sale  prices  will  be  less  than 
the  asking  prices.  A  clarification  of  the 
use  of  this  procedure  has  been  added  to 
Appendix  A. 

In  \  24.403(a)(2).  for  clarity  and  as 
suggested  by  several  commenters. 
FHWA  has  separated  the  procedures  for 
major  exterior  attributes  and  buildable 
residential  lots  into  two  paragraphs. 

Section  24.403(c)(6).  Several 
comments  were  received  concerning  the 
use  of  current  fair  market  value  for  the 
acquisition  price  of  a  previously  owned 
dwelling  when  it  is  used  as  the 
replacement  dwelling.  The  current  fair 
market  value  is  used  because  (1)  it  is  the 
amount  that  would  have  been  paid  if  the 
dwelling  were  ptirchased  on  the  current 
mtuket  as  a  replacement  residence,  (2) 
the  displaced  owner  could  have 
acquired  any  other  dwelling  as  a 
replacement  and  (3)  the  use  of  the 
previously  owned  dwelling  is  the 
conversion  of  an  existing  asset  to 
replacement  housing  purposes.  This 
regulation  operates  the  same  whether 
the  previously-owned  dwelling  is 
mortgaged  or  imencumbered.  In 
response  to  one  commenter,  the  cost  of 
an  appraisal  of  the  previously  owned 
dwelling  is  a  reimbursable  cost  if  the 
agency  considers  an  appraisal  to  be 
appropriate  and  necessary. 


Section  24.404  Replacement  Housing  of 
Last  Resort 

There  were  13  comments  on 
replacement  housing  of  last  resort 
Several  concerned  the  requirement  that 
the  use  of  housing  of  last  resort  be 
justified.  Such  justification  is  considered 
important  for  good  program 
management  and  is  consistent  with  the 
requirement  added  by  the  1987 
Amendments,  that  any  pay^nent 
provided  for  housing  of  last  resort  that 
exceeds  the  maximum  amounts 
provided  to  tenants  and  owners  by 
SS  24.401  and  24.402  must  be  justified.  A 
slight  modification  was  made  to 
{  24.404{a)(2){i)  at  the  recommendation 
of  one  commenter  to  clarify  that 
justification  for  last  resort  housing 
assistance  may  be  for  an  entire  project 
or  program  area,  if  appropriate,  without 
additional  case-by-case  justification.  A 
number  of  comments  were  received 
about  the  change  in  status  of  a  displaced 
person  from  a  tenant  to  an  owner. 
FHWA  has  clarified  that  such  a  change 
in  status  must  be  with  the  concurrence 
of  the  displaced  person.  The 
concurrence  of  the  displaced  person 
should  be  received  prior  to  the 
execution  of  any  of  die  methods  of 
providing  for  housing  of  last  resort 
Several  general  comments  were 
received  about  the  concept  of 
replacement  housing  of  last  resort 
Replacement  bousing  of  last  resort  is  a 
legislatively  authorized  continuation  of 
the  replacement  housing  assistance 
provided  by  SS  24.401  and  24.402  of  this 
part,  and  provides  for  comparable 
replacement  housing  for  displaced 
persons  not  adequately  pro\'ided  for 
under  those  sections,  or  who  do  not 
meet  the  eligibility  requirements  of 
those  sections.  Additional  flexibility  is 
provided  to  displacing  agencies  for  the 
provision  of  housing  of  last  resort  so 
that  housing  needs  are  met  for  owners 
and  tenants  in  the  most  cost-effective, 
yet  equitable  way. 

Subpart  F — Mobile  Homes 

Section  24.502  Moving  and  Related 
Expenses — Mobile  Homes 

Only  one  comment  was  received  on 
this  subpart  In  response,  {  24.502(a)  has 
been  modified  to  state  more  cleariy  that 
even  though  an  owner-occupant  whose 
mobile  home  is  not  acquired  may 
receive  replacement  housing  under 
i  24,503(a)(3),  and  therefore  is  not 
eligible  for  pay'ment  for  moving  the 
mobile  home,  he  may  be  eligible  for 
payment  for  moving  personal  property 
fit>m  the  mobile  home.  Also,  the 
commenter  thought  that  all  mobile 
homes  should  be  treated  as  real 
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property.  Thia  may  b*  ■pproprtata  In 

•r«at  where  mobile  homea  are  treated 
•  I  real  property  under  State  law  or 
where  an  a^enry  hai  the  option  to 
coniider  mobile  homes  to  be  either  real 
property  or  personal  property.  However, 
•oma  State  laws  conaider  mobile  humea 
to  be  personal  property  only,  and 
therefore,  they  may  not  be  acquired  as 
realty 

Subpart  G— Certification 

This  subpart  implements  one  of  the 
most  significant  changes  added  by  the 
1987  Amendments.  As  such.  FTIWA  baa 
a  special  interest  In  Its  implementation 
and  would  appreciate  receiving  further 
information  on  Its  use  and  effect! veneaa. 

Several  respondents  commented  on 
Subpart  C.  however  no  single  comment, 
or  group  of  comments,  was  sufficiently 
persuaaive  to  necesaltata  a  change  in 
the  proposed  text  However,  one 
comment  on  |  24.003.  Monitoring  and 
corrective  actioa  did  draw  our  attention 
to  the  need  for  a  subataative  reviaion  of 
i  24.803(b). 

Sectjon  24.90a    CtrUfioaUon 
ApplKatkm 

Two  commenters  recommended  that 
cartlflcatlon  applications  be  made 
directly  from  the  head  of  the  SUte 
agency  to  t^  Federal  ajancy  providing 
financial  aaaiatanca.  rather  than  through 
the  State  governor,  or  the  governor' s 
daeigoM.  FlIWA  doaa  not  adopt  thia 
recommendation.  There  ia  a  definite 
need  for  a  focal  point  within  each  State 
for  the  receipt  and  screening  of 
certification  applications.  Conaiatent 
with  the  principlea  of  federaliam.  the 
Office  of  the  Governor,  aa  the  Chief 
Executive  OfRcar  in  any  State,  is  the 
logical  starting  point  for  thia  proceaa 
since  the  governor  normally  exercises 
executive  authority  over  the  State 
agenciea  that  are  reciplenta  of  Federal 
financial  aaaiatance  or  through  which 
Federal  financial  assistance  ia 
channelled  to  sub-recipients  at  the  local 
level,  all  of  whom  are  sub(ect  to  the 
Uniform  Act  and  any  of  whom  could 
make  application  for  certification 
approval.  The  certification  process  does 
not  altar  the  existing  relationahip 
between  kx:al  sub-recipients  and  the 
State-level  recipients  of  Federal 
financial  aaaiatanca.  It  ia  expected  that 
any  certification  application  made  by  a 
sub-redpiant  will  be  made  throogh  the 
Slate-level  agency  to  the  governor,  or 
the  governor's  designee.  In  thoee 
Instances  where  the  local  bvel  agency 
(city,  county,  etc)  la  the  direct  recipient, 
and  there  ia  no  State-level  agency 
authorized  to  perform  such  functions, 
the  certiflcaboo  applicatian  would  be 


made  directly  to  (he  governor,  or  the 
governor's  designee. 

The  governor,  or  a  State  offica  or 
agency  daaignatad  by  the  governor,  will 
be  able  to  standanliae  the  process  and 
develop  an  expertise  in  the  prooeaaing 
of  applicationa.  Further,  the  governor  or 
his  or  her  designee  will  be  more  able  to 
asaeas  the  capabilities  of  thoee  State 
agenciea  seeking  to  aaaume  Federal 
agency  responsi  Dili  ties  through  the 
certification  process.  A  focal  point  of 
this  nature  will  be  particularly 
sdvantageous  In  processing 
certifications  from  a  State  agency 
seeking  certification  approval  tmm  more 
than  one  Federal  agency. 

Two  commenters  indicated  some 
misiuiderstanding  of  the  responsibilities 
of  the  Federal  funding  agency. 

It  ia  not  intended  that  the  Federal 
funding  agancy  endoraa  an  appnivad 
application  reoetvad  from  the  governor, 
or  the  governor's  deaignee,  if  the  Federal 
funding  agency  has  appropriate 
Indlcatioaa  revealing  program 
defldaaclae  regarding  the  certifying 
State  aaancy.  "Vh*  purpose  of  having  the 
Federal  funding  agency  accept  the 
approved  applicatioD  without 
performing  an  Indepaiuient  review  is 
threefold:  first.  It  emphasizee  the  role  of 
the  governor,  or  the  governor's  detignea, 
in  evaluating  the  State  agencv 
certiflcatlona;  second.  It  will  bring  into 
focoa  the  current  status  of  the  Feoaral 
funding  agency's  overvlght  of  its  State 
agencies;  third,  unless  there  are  pra- 
exiatlng  appropriate  indicatkma  of 
deficiendaa,  the  cartiflcatton  approval 
can  be  handled  mora  cxpadltkNialy.  The 
second  of  tha  three  foregoing  potaita  la 
the  baaia  for  the  written  asaaasaienl  of 
the  State  agency's  capabilities  to 
operate  under  cartificatioo  which  the 
Federal  funding  agency  must  provide 
when  the  certiAcation  appUcation  ia 
transmitted  to  the  Federal  lead  agency. 

Section  24.803    Hoaitoring  and 
Comctiv9  action 

One  respondent  objected  to  the 
permiaaive  withholding  of  Federal 
financial  aaaiatance  if  a  cartified  State 
agency  failed  to  comply  with  applicabie 
State  law  and  ragulatioa  serving  aa  the 
basis  of  Its  certification.  The  raepondent 
perceived  this  to  mean  (hat  the  authority 
to  withhold  approval  of  Federal 
financial  assistance  is  available  lo  any 
Federal  agency  regardleaa  of  the  source 
of  the  financial  assistance.  This,  of 
course,  is  not  the  case.  The  suthority 
and  the  responsibility  regarding  the 
withholding  of  Federal  financial 
assistance  rests  «irith  each  Federal 
agency  regarding  its  projects,  programs, 
and  activities.  The  respondent's 
comment  did.  however,  lead  us  to  the 


recognition  of  a  possible  inconsistency 
between  the  requirements  of  I  24.009(b) 
and  the  assurances  required  by  |  24.4 
and  sections  210  and  906  of  the  Uniform 
Act.  As  a  consequence,  i  24.803(b)  is 
revised  and  clarified  to  provide  that  If  a 
State  agency  certifies,  under  State  law 
and  relation.  It  can  and  will  comply 
with  the  provisions  of  the  Uniform  Act 
which  would  otherwise  be  covered  by 
the  sections  210  and  306  assurances  and 
then,  fails  to  comply,  the  Federal  agency 
should  withhold  Federal  financial 
assistance  in  that  State  ageiK^'s 
programs,  projects,  and  activities 
affected  by  the  Uniform  Act 

The  certification  process  does  not 
diminish  the  State  agency's  fundamental 
responsibilities  regarding  compliance 
with  the  Unifono  Act  particularly  those 
provisions  referred  in  the  sectfons  210 
and  306  asaurancet.  It  is  (Jear,  from  the 
statute,  that  oampliance  with  provislmis 
which  are  the  Bub)act  of  tha  assurances 
is  of  paramount  importance  to  the 
continued  Federal  financial  aaaiatance 
of  programs,  proiecta.  and  activitlaa 
affectMl  by  tha  Uniform  Act 

For  example,  if  Uniform  Act  aoo- 
complianca  oocurred  in  connactlnn  with 
a  federally  asalstad  proiact  tha  Federal 
agency  should  exerdM  its  authority  to 
withhold  Federal  financial  assistanca 
until  the  state  agency  is  again 
performing  In  coBpliance  with  the 
certification. 

In  order  to  enaore  coordination  of 
information  anoDf  Federal  agendas 
that  atay  have  aoceptad  a  oertificatkMi 
from  tha  saiaa  state  agancy.  language 
has  been  added  to  |  244109  (b)  and  (c)  to 
require  that  the  lead  agency  be 
cooaultad  by  the  Federal  funding  ageacy 
before  any  Federal  funds  are  withheld 
from  a  certified  stale  egeacy  or  the 
acceptance  of  a  certificatioo  is  revoked. 

AtoPaitM 


The  appendix  has  been  modified  and 
augmented  to  provide  for  better 
underatandlng  of  the  sectiona  of  the 
regulation*  to  which  it  pertains. 

Sectioii  24Mg)(2) 

Pmnont  not  dupkxmd.  "Pennaneatly"  ha* 
been  addad  lo  tiie  first  senlenca  to  elanfy 
that  soma  persons  may  be  temporarily 
displaced  but  art  not  displaced  persooa 
because  they  Wave  not  been  permanently 
displaced. 

Sec6an  Z4.1(a(m) 

Fair  rmntal  In  respooae  to  several 
comments  concemlag  short-tenn  rent  (he 
modifier,  "gsnaraily,"  has  l>eaa  added  (o  the 
last  sentence. 

Section  24Xm 

Ftxad  payment  for  aiovtog  expenses — non- 
residential moves.  FHWA  has  added 
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clarifying  language  in  Appendix  A  for  Don- 
profil  organizations  treated  under  this 
section. 

Section  24.401 

Replacement  housing  payment  for  100-day 
homeowner-occupants. 

Section  24.401(a)(2) 

A  itatement  has  been  added  to  clarify  the 
phrase  "for  good  cause." 

Section  24.401(d) 

The  computation  of  a  "buydown"  payment 
the  factors  used  in  computation,  and  the 
agencjr's  obligation  to  the  displaced  person 
are  explained.  Even  thou^  one  commenter 
suggested  that  adjustment  of  the  buydown 
payment  when  s  displaced  person  elects  to 
mortgage  the  replacement  dwelling  for  less 
than  Ihe  remaining  mortgage  on  the 
displacement  dwelling,  penalizes  the 
displaced  person  for  making  a  laiger 
downpa)rment  wa  are  retaining  this 
provision.  In  sddition.  we  have  accepted  a 
recommendation  that  the  mortgage  with  the 
shortest  term  be  used  to  compute  the 
payment  FHWA  has  amended  the 
procedures  to  reflect  this  adjustment 

The  FHWA  is  interested  in  your  experience 
with  tliis  new  procedure  for  computing  ttie 
mortgage  interest  (Merential  payment 

Appenflx  B  lo  Part  24— Statistical  Report 
Fons 

The  reformatted  statistical  report  form 
includes  a  new  line  item  for  reporting 
payments  for  die  statutory  business 
reestabllshment  expense  entitlement  (See 
line  7A).  Severel  comments  ivere  received 
regarding  the  Information  required  in  Part  E 
column  (A).  More  accurate  statistical 
analyses  can  be  obtained  by  changing  the 
requirement  for  oolumn  (A)  to  displacements 
instead  of  number  of  claims  since  s  displaced 
person  may  receive  more  than  one  claim  in 
several  categories.  The  heading  for  column 
(A)  has  been  changed  to  number  of 
displacements. 

Aa  required  by  Section  1320.21  of  OMFs 
new  paperwork  clearance  regulation  that  was 
published  in  the  Federal  Re^ster  on  May  10. 
1968.  we  have  included  an  agency  disclosure 
notice  for  public  reporting  on  the 
STATISTICAL  REPORT  FORM. 

A  request  was  received  from  HUD  to  add 
new  items  to  the  statistical  report  form  to 
collect  race.  sex.  ethnicity,  handicap  and 
fiimiUal  status  data.  These  items  were  not 
included  in  the  report  form  presented  in  the 
ISrPRM  and.  tiierefore.  FHWA  does  not  have 
the  benefit  of  pubUc  comment  on  what  if 
any,  paperwork  burden  such  additional 
information  collection  would  have  on 
agencies  or  peraona  carrying  out  acquisition 
or  displacement  activities.  Therefore,  the 
report  form  format  remains  unchanged  at  this 
tune  except  for  the  minor  alteration  referred 
to  above. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
action  does  not  constitute  a  major  rule 
under  Executive  Order  12291  or  a 
significant  rule  imder  the  regulatory 
policies  and  procedures  of  the 


Department  of  Transportation. 
Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  "major"  niles  which  are  defined  in 
the  Order  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 
million  or  more,  or  has  certain  other 
specified  effects. 

The  economic  impacts  of  this  final 
rule  are  primarily  mandated  by  the 
provisions  of  the  1987  Amendments. 
However,  since  tome  of  the  statutory 
changes  are  administrative  or 
procedural  savings  to  Fed^^,  State, 
and  local  agencies  should  result  in  the 
administration  of  the  Uniform  Act 
Other  statutory  changes,  which  alter 
benefit  levels,  and  expand  the  Act's 
appUcation  to  include  certain  private 
persons  w^o  receive  Federal  financial 
assistance,  and  persons  displaced  by 
certain  nonacquisition  activities,  shoidd 
result  in  a  modest  increase  in  amoimts 
paid  imder  the  Uniform  Act 

However,  we  do  not  believe  that  the 
proposed  regulations  will  have  an 
annual  economic  effect  of  $100  million 
or  more,  or  the  other  effects  listed  in  the 
Executive  Order.  For  this  reason,  FHWA 
has  determined  that  this  regulation  is 
not  a  major  rale  within  die  meaning  of 
the  Order. 

Federal  agencies  administering  direct 
Federal  activities,  as  well  as  many 
states.  curimUy  have  the  necessary 
authority  to  comply  with  the  additional 
provisions  of  the  1967  Amendments 
implemented  in  this  rtde.  To  delay  the 
promulgation  of  the  amendments  made 
in  this  rule  would  deprive  many  parties 
of  the  protections  and  benefits  intended 
by  those  provisions  of  the  1987 
Amendments.  Accordingly,  the  FHWA 
finds  good  cause  to  mtdce  this  regulation 
effective  without  the  30-day  delay  in 
effective  date  under  the  Administrative 
Procedures  Act  5  U.S.C  553(b). 

Regulatory  FlaxibUity  Act 

Tlie  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  requires  that  for  eadi  rule 
with  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities" 
an  analysis  be  prepared  describing  the 
rules  impact  on  small  entities,  and 
Identifying  any  significant  alternatives 
to  the  rule  that  woidd  minimize  the 
econonuc  impacts  on  small  entities. 

The  provisions  of  the  Uniform  Act 
that  are  implemented  in  this  final  riile 
have  not  changed  substantially.  The 
primary  impact  of  the  1987  Amendments 
is  expected  to  be  an  increase  in  benefits 
provided  to  small  businesses,  the 
elimination  of  imnecessary 
administrative  requirements  imposed  on 
State  and  local  agencies,  and  the 
consequent  reduction  of  burden  on  those 
affected  entities,  and  the  expansion  of 


the  Act's  application  to  those  private 
entities  that  seek  and  receive  Federal 
financial  assistance. 

In  response  to  comments  received 
from  rural  electric  cooperatives  FHWA 
has  considered  the  impact  that  this  rule 
would  have  on  such  cooperatives. 
Primarily  for  the  reasons  provided 
elsewhere  in  the  preamble  we  have 
concluded  that  this  regulation  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  smaU  electric 
cooperativea 

Based  on  information  available  to 
FHWA  at  this  time  and  tmder  the 
criteria  of  the  Regidatory  Flexibihty  Act 
the  FHWA  hereby  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwoik  Reductioa  Act  Requirements 

Today's  final  rule  makes  one  change 
to  the  Uniform  Act  Report  form,  whidi  is 
contained  in  Appendix  B  of  Part  24.  A 
new  item.  7A.  is  added  to  obtain 
information  relating  to  the  new  business 
reestabllshment  payment  added  by  the 
1987  Amendments.  Several  minor 
editorial  changes  have  also  been  made 
in  this  form.  Federal  funding  agencies 
which  elect  to  require  a  report  on 
Uniform  Act  activities  will  submit  the 
revised  form  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  44  U.S.Q  SS04(h),  the 
Paperwoi^c  Reduction  Act  Pub.  L  96- 
511.  Agencies  may  continue  to  use  the 
previous  report  fcmn  imtil  OMB 
approval  is  granted 

Federalism  Assessment 

As  discussed  in  the  Supplementary 
Information  sections  of  this  preamble, 
this  final  rule  builds  upon  the  positive 
Federalism  accomplishments  achieved 
in  the  promulgation  of  the 
govemmentwide  common  rule  on 
February  27, 1986  (51  PR  7000)  which 
significanUy  reduced  administrative 
burdens  on  States  and  local  recipients  of 
Federal  financial  assistance.  The  FHWA 
has  determined  that  the  Federalism 
accomplishments  of  the  common  rule 
are  retained  in  today's  rule  and  the 
changes  which  have  been  made  are  fully 
consistent  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  do  not  have  suffiaent  further 
Federalism  imptications  to  warrant  the 
preparation  of  a  complete  Federalism 
Assessment 

TTiis  final  rule  implements  a  provision 
of  the  1987  Amendments  that  gives 
substantial  additional  discretion  to  the 
States.  This  is  the  certification 
procedure  which  provides  an  alternative 
whereby  State  agencies,  with  adequate 
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■utborttj  andar  SUt*  kw,  can  oompiy 
with  Um  Uniform  Act  with  ■  minimum 
amount  of  Federml  luparviskn  or 
overatght.  This  oertificatian  procadura 
would  glv«  maximum  autbortty  and 
control  to  tb«  Slat*  govartHir.  or  hia  or 
her  deaignoa.  In  managing  and 
coordinating  lh«  certification  procedure 
in  each  State. 

List  at  Sub)«cts  in  49  CFR  Part  24 

Real  property  acquisition.  Relocation 
assistance.  Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  Title  49  of  the  Ck)de  of 
Federal  Regulations  is  amended  as  set 
forth  b4?low 


Isaue<l  on.  Fobruary  ^  '^ 
Robact  K.  Fania. 
FmJeral  Highway  Adminmlralor. 

Part  24  is  revised  to  read  as  follows: 

PART  M— UNFOfW  RCLOCATIOM 
ASSIST  ANCC  ANO  REAL  MIO^CRTY 
ACQUISfTION  FOR  FCOCRAL  AND 
FCOCHALLY  ASStSTEO  PNOQRAMS 


Sm. 

24.1 

1AJ.    DallBltiam. 

M.S    No  4a9bcaban  ci  paynanta. 

24.4     Aaauranoaa,  aoaitaring  and  oorracUve 

action. 
24  J     MwuMT  of  aottcvs. 

24.6  AdmlaUtratioo  of  ^intly  (anded 
pro^acta. 

24.7  Padaral  afency  waivar  of  refuJatkma. 
24a    Compiianoa  with  other  laws  and 

ragnlatlons. 
24.0     Raoordkaeptng  and  reports 
24.10    Appaals. 


24.101     Applicability  of  aoquialtkn 

raqiiir«in«Dta. 
24  102     Bask:  acqulalUon  poltcl«a. 
24.109    CrttarU  for  appralsala. 
24.104     Rrrlew  of  appraisals 
24.106     AoquisiUon  of  tsnanl-ownad 


14.10a     Kxpanaoa  tncidacital  lo  traiufar  of 

tttls  to  the  Acaacy 
24  107     Cartaia  liUgation  axpenaes. 
24.108    DoDatlona. 


Ha 


24.201     Puipoaa 

24  JU     AppbcabUlty 

24Ja9     Ralocatkn  ooticaa 

24J04     AvaiUbdlty  ol  cana(>arabW 

lapJai  anianl  dwalltng  before 

dlaplacemant 
24J0a     RaiocaUon  planning  advlaory 

••rvkiaa,  and  coorthnation. 
24.208     Eviction  for  cauae. 
lAJOr     Ganarai  raqutratnent* — <:taliiu  for 

ra4ocatlon  paymamta 
M~108     RalocaUoa  paymanla  not  conalderad 


lAJOl    Paymanl  for  actual  reaaonabie 

■wtng  and  ralatad  axpanaaa — 

raaJiiantial  moras. 
lAXH    Fixed  paymeni  for  movtng 

axpanaaa    rastdenbal  movas. 
24  303     Payment  for  actual  raasonable 

moving  and  ralalad  axpenaaa — 

nonrasidantla]  moves. 
24.J04     Raestabliahmant  axpenaea — 

nonresidential  movea. 
24  306     IneHg^bte  moving  and  related 

axpenaea. 
24.308    Fixed  payment  for  moving 

axpenaaa — nooraaldeotial  movea. 
24  307    Discretionary  utility  relocatian 

payments. 

Subpart  g    Wsptacamamilouatno 


24  401     Replacement  bousing  payment  for 
ISO-day  homeowner -occupants. 

24.402    Replacement  housing  payment  for  90- 
day  occupants 

24  403     Additional  niiea  governing 
rvplaoemanl  bousing  payments. 

24  404    Repiaoamanl  bouaing  of  last  raaort 


24Jm     Applicability 

24  sa2     IWIovtng  and  related  axpenaea 

mootie  nomea. 
24  903    RapiaceaMTit  housing  payment  for 

180-day  mobtla  bomeowner-oocupants. 
24J04    Raptacaraant  bewail^  paimawt  far  90- 

day  mobile  boaae  oocuftanis. 
24  506    AtkbtMmal  rvlaa  (ovaraiac  rakicaboB 

payments  to  mobile  boMs  occapaats. 


24  601 

24.802    Cartificetiaa  application. 

24^83     Monltaring  and  oorrectiva  action. 

Appendix  A  to  Part  24— Additional 

Informatian 
AppendU  B  to  Part  24— Statistical  Report 

Form 
Autbaritr  Sectioa  ZIS.  Unliora  Raiocstian 
Aaautanoa  and  Real  ftupetty  AcqaiaMon 
Policies  Act  of  1S70  Pab.  L  91-846^  64  SUL 
laiM  (42  U  S.C  4801)  as  amended  by  the 
Surface  Traxuporlatloti  and  Uniform 
RelocatJoa  Assistance  Act  of  1087.  Title  FV  of 
Pub   L  100-17.  lOl  SUL  248-^56  (42  U&C 
4801  note);  and  40  CFK  1  48(cc). 


Subpart 


124.1 

The  purpoae  of  this  part  la  to 
promulgata  rules  to  Implement  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
197a  as  amended  (42  U  S  C.  4601  et 
leq  ).  In  accordartce  with  the  following 
objectives: 

(a)  To  enaore  that  owners  of  real 
property  to  be  act^aired  for  Federal  and 
federally-assisted  projects  are  treated 
fairly  and  coiulstently.  to  encourage  and 
expedite  acquiaitlon  by  agreements  with 
such  owner*,  to  minimize  litigation  and 
relieve  congestion  in  the  courts,  and  lo 


promote  public  confidence  In  Federal 
and  federally-assisted  land  acquisition 
programs; 

(b)  To  ensure  that  persons  displaced 
as  a  direct  result  of  Federal  or  federally- 
assisted  projects  are  treated  fabiy, 
consistently,  and  equitably  so  that  such 
personal  will  not  suffer  disproportionate 
Injuries  as  a  result  of  proiacta  desi^ied 
for  the  beneRt  of  the  public  as  a  whole: 
and 

(c)  To  ensure  that  Agencies  implement 
these  regulations  In  a  manner  that  is 
efBcient  and  cost  effective. 


H4J 

(a)  Agency.  Tbe  term  "Agency"  means 
the  Federal  agency.  State.  State  agency, 
or  person  that  acquires  real  property  or 
displaces  a  person. 

(1)  Acquiring  ageacy.  Tbe  term 
"acquiring  agency"  means  a  State 
agency,  aa  defined  in  paragraph  (a)(2)  of 
this  section,  which  has  tbe  atithority  to 
acquire  property  by  eminent  domain 
mider  State  law,  and  a  State  agency  or 
person  which  does  not  have  such 
authority.  Any  Agency  or  person  solely 
acqairtng  piopwty  pnrsnant  to  the 
provisions  of  i  24.101(a)  (1).  (2).  (3),  or 
(4)  naad  not  provide  tlia  aaaaranoea 
required  by  |  24.4(aHl)  or  (2). 

(2)  Displocwg  agency.  Tbe  term 
"displaclDg  agency"  mean*  any  Federal 
agency  carrying  out  a  program  or 
project  and  any  State.  State  agency,  or 
person  carrying  out  a  piogiam  or  project 
with  Federal  financial  asaistance.  which 
cauaaa  a  person  to  be  a  displaced 
person. 

(3)  Federal  agency.  The  term  "Federal 
agency"  means  any  department. 
Agency,  or  instrumentality  In  the 
executive  branch  of  the  Government 
any  wboUy  owned  Government 
corporation,  the  Architect  of  the  Capitol. 
the  Federal  Reserve  Banks  and  branches 
thereof,  and  any  person  who  has  the 
authority  to  acquire  property  by  eminent 
domain  under  Federal  law. 

(4)  State  agency.  Tbe  term  "State 
agency"  means  any  department  Agency 
or  instrumentality  of  a  State  or  of  a 
political  subdivision  of  a  State,  any 
department  Agency,  or  Instrumentality 
of  two  or  more  States  or  of  two  or  more 
political  subdivision*  of  a  State  or 
States,  and  any  person  who  has  the 
authority  to  acquire  property  by  eminent 
domain  under  State  law. 

(b)  Appraisal.  The  term  "appraiaal" 
means  a  written  statement 
independently  ar>d  Impartially  prepared 
by  a  quabfied  appraiser  setting  forth  an 
opinion  of  defbwd  vahie  of  an 
adequately  described  property  as  of  a 
specific  date,  supported  by  the 


presentatloB  and  analysis  of  relevant 
market  Information. 

(c)  Biainen.  The  terra  "business" 
means  any  lawful  activity,  except  a  farm 
opera  Uoa  that  Is  conducted: 

(1)  Primarily  for  the  purchase,  sale, 
lease  and/or  rental  of  personal  and/ or 
real  property,  and/or  for  the 
manufacture,  proceasing,  and/ or 
marketing  of  products,  commodities, 
and /or  any  other  personal  property;  or 

(2)  Primarily  for  the  sale  of  services  to 
the  public:  or 

(3)  Primarily  for  outdoor  advertising 
display  puipoaes,  when  the  display  must 
be  moved  as  a  result  of  the  project;  or 

(4)  By  a  nonprofit  organization  that 
has  established  its  nonprofit  status 
under  applicable  Fedeiid  or  State  law. 

(d)  Comparable  replacement  dwelling. 
The  term  "comparable  replacement 
dwelling"  means  a  dwelling  whidi  is: 

(1)  Decent  safe  and  sanitary  as 
described  in  paragraph  (f)  of  diis 
section: 

(2)  Fanctiaiially  equivalent  to  the 
displacement  dwelling.  The  term 
"functioaally  equivalent"  means  that  it 
performs  the  same  function,  provides  the 
same  utility,  and  is  capable  of 
contributing  to  a  comparable  style  of 
living.  While  a  comparable  rel>lacement 
dwelling  need  not  possess  every  feature 
of  the  displacement  dwelling,  the 
principal  features  must  be  present 
Generally,  functional  equivalency  is  an 
objective  standard,  refiecting  the  range 
of  purposes  for  which  the  various 
physical  features  of  a  dwelling  may  be 
used.  However,  in  determining  whether 
a  replacement  dwelling  is  functionally 
equivalent  to  the  displacement  dwellbig, 
t.'ir  Agency  may  consider  reasonable 

tra  'c-offa  for  specific  features  when  the 
replacement  imif  is  "equal  to  or  better 
than  '  the  displacement  dwelling.  (See 
App>endix  A  of  this  part); 

(3)  Adequate  in  size  to  a(xx)mmodate 
the  occupants; 

(4)  In  an  area  not  subject  to 
unreasonable  adverse  environmental 
conditions; 

(5)  In  a  location  generally  not  less 
desirable  than  the  location  of  the 
displaced  person's  dwelling  with  respect 
to  public  utilities  and  commercial  and 
public  facilities,  and  reasonably 
accessible  to  the  person's  place  of 
employment 

(B)  On  a  site  that  is  typical  in  size  for 
residential  development  with  normal 
site  improvements,  including  customary 
landscaping.  Tbe  site  need  not  Include 
special  improvements  such  as 
outbuildings,  swimming  pools,  or 
greenhouses.  (See  also  {  Z4.403(a)(2).); 

(7)  Currently  available  to  the 
displaced  person  on  the  private  market 
However,  a  comparable  replacement 


dwelling  for  a  person  receiving 
government  housing  assistance  before 
displacement  may  reflect  similar 
government  housing  assistance.  (See 
Appendix  A  of  this  part):  and 

(8)  Within  the  financial  means  of  the 
displaced  person. 

(i)  A  replacement  dwelling  purchased 
by  a  homeowner  in  occupancy  at  the 
displacement  dwelling  for  at  least  180 
days  prior  to  initiation  of  negotiations 
(180-day  homeowner]  is  considered  to 
be  within  the  homeowner's  financial 
means  if  the  homeowner  will  receive  the 
fall  price  differential  a*  described  in 
(  24.401(c),  all  increased  mortgage 
interest  costs  as  described  at  \  24.401(d) 
and  all  incidental  expenses  as  described 
at  S  24.401(e).  plus  any  additional 
amouint  required  to  be  paid  under 
S  24.404.  Replacement  housing  of  last 
resort. 

(ii)  A  replacement  dwellii^  rented  by 
an  eligible  displaced  person  is 
considered  to  be  within  his  or  her 
financial  means  it  after  receiving  rental 
assistance  under  this  part  ^  person's 
monthly  rebt  and  estimated  average 
monthly  utility  costs  for  the  replacement 
dwelling  do  not  exceed  the  person's 
base  monthly  rental  for  the 
displacement  dwelling  as  described  at 
S  24.402(b)(2). 

(iii)  For  a  displaced  person  who  is  not 
eligible  to  receive  a  replacement  housing 
payment  because  of  the  person's  failure 
to  meet  length-of-occupancy 
requirements,  comparable  replacement 
rental  housing  is  considered  to  be  within 
the  person's  financial  means  if  an 
Agency  pays  that  portion  of  the  monthly 
housing  costs  of  a  replacement  dwelling 
which  exceeds  30  percent  of  such 
person's  gross  monthly  household 
income  or,  if  receiving  a  welfare 
assistance  payment  from  a  program  that 
designates  amounts  for  shelter  and 
utilities,  the  total  of  the  amounts 
designated  for  shelter  and  utilities.  Such 
rental  assistance  must  be  paid  under 
S  24.404,  Replacement  housing  of  last 
resort. 

(e)  Contribute  materially.  The  term 
"contribute  materially"  means  that 
during  the  2  taxable  years  prior  to  the 
taxable  year  in  which  displacement 
occurs,  or  during  such  other  period  as 
the  Agency  determines  to  be  more 
equitable,  a  business  or  farm  operation: 

(1)  Had  average  annual  gross  receipts 
of  at  least  $5000;  or 

(2)  Had  average  annual  net  earnings 
of  at  least  $1000;  or 

(3)  Contributed  at  least  33  V4  percent 
of  the  owner's  or  operator's  average 
annual  gross  income  from  all  sources. 

(4)  If  the  application  of  the  above 
criteria  creates  an  Inequity  orbardship 
in  any  given  case,  the  Agency  may 


approve  the  use  of  other  criteria  as 
determined  appropriate. 

(f)  Decent,  safe,  and  sanitary 
dwelling.  The  term  "decent  safe,  and 
sanitary  dwelling"  means  a  dwelling 
which  meets  applicable  hxwsing  and 
occupancy  codes.  However,  any  of  the 
following  standards  which  are  not  met 
by  an  applicable  code  shall  apply  unless 
waived  for  good  cause  by  the  Federal 
agency  funding  the  project  The  dwellmg 
shalL 

(1]  Be  structurally  sound, 
weatherti^t  and  in  good  repair. 

(2)  Contain  a  safe  electrical  tviring 
8)'8tem  adequate  for  Lighting  and  other 
devices. 

(3)  Contain  a  heating  system  capable 
of  sustaining  a  healthful  temperature  (of 
approximately  70  degrees)  for  a 
displaced  person,  except  in  those  areas 
where  local  climatic  conditions  do  not 
require  such  a  system. 

(4)  Be  adequate  in  size  vrith  respect  to 
the  number  of  rooms  and  area  of  living 
space  needed  to  accommodate  the 
displaced  person.  Tliere  ahall  be  a 
separate,  well  lifted  and  ventilated 
bathroom  that  provides  privacy  to  the 
user  and  contains  a  sink,  bathtub  or 
shower  stall  and  a  toilet  all  in  good 
working  order  and  properly  connected 
to  appropriate  sources  of  water  and  to  a 
sewage  drainage  system.  In  the  case  of  a 
housekeeping  dwelling,  there  shall  be  a 
kitchen  area  that  contains  a  fully  usable 
sink,  properiy  connected  to  potable  hot 
and  cold  water  and  to  a  sewage 
drainage  system,  and  adequate  space 
and  utility  service  connections  for  a 
stove  and  refrigerator. 

(5)  Contains  unobstructed  egress  to 
safe,  open  space  at  groimd  level.  If  the 
replacement  dwelling  unit  is  or.  the 
second  story  or  abo\'e,  with  access 
directly  from  or  through  a  common 
corridor,  the  common  corridor  must 
have  at  least  two  means  of  egress. 

(6)  For  8  displaced  person  who  is 
handicapped,  be  free  of  any  barriers 
which  would  preclude  reasonable 
ingress,  egress,  or  use  of  the  dwelling  by 
such  displaced  person. 

[g]  Displaced  person —  (1)  General. 
The  term  "displaced  person"  means  any 
person  who  moves  from  the  real 
property  or  moves  his  or  her  personal 
property  from  the  real  property:  (This 
includes  s  person  who  occupies  the  real 
property  prior  to  its  acquisition,  but  who 
does  not  meet  the  length  of  occupancy 
requirements  of  the  Uniform  Act  as 
described  at  {  24.401(a)  and  24.402(a)): 

(i)  As  a  direct  result  of  a  written 
notice  of  intent  to  acquire,  the  tnitiation 
of  negotiations  for,  or  the  acquisition  oL 
such  real  property  in  whole  or  in  part  for 
a  project. 
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(ii)  Aj  a  dlr«ct  reiult  of  rehdbillttition 
or  demolition  for  a  piDJect;  or 

(111)  A*  a  dlract  raault  of  a  written 
notice  of  Intent  to  acquire,  or  the 
acquisition,  rehabilitation  or  demolition 
of.  in  whole  or  In  part,  other  real 
property  on  which  the  pervon  conduct!  a 
bualneaa  or  farm  operation,  for  a  pmi«>ct. 
However,  eligibility  for  luch  person 
under  this  paragraph  applies  only  for 
purpoaea  of  obtaining  relocation 
asaiitance  advisory  ■ervlcea  under 
I  24  2051  r).  and  moving  exp)en*4>s  under 

I  24  301.  I  24  302  or  |  24.303 

(2)  Pvnona  not  Jmplactfd  The 
following  la  a  nonexclusive  listing  of 
persons  who  do  not  qualify  as  displaced 
persons  under  this  part 

(i)  A  person  who  moves  before  the 
initiation  of  negotiations  |see  also 
i  24  403(e)).  unless  the  Agency 
determines  that  the  person  was 
displaced  as  a  direct  result  of  the 
program  or  pniiect.  or 

(ii|  A  person  who  Initially  enters  into 
o<:cupancy  of  the  prtjperty  after  the  date 
of  Its  acquisition  for  the  project,  or 

(III)  A  perstm  who  has  o<;cupied  the 
pr\)perty  for  the  purpose  of  oblnining 
assistance  under  the  Uniform  Act. 

|iv)  A  person  who  is  not  required  to 
n;lt)cule  permanently  as  a  dire<;t  result 
of  a  pro)ect  .Such  detemunation  shall  be 
made  by  the  Agency  in  accordant  e  with 
any  guidelines  established  by  the 
Federal  agency  funding  the  pro|et  I  (see 
.Mso  Appendin  A  of  this  part),  or 

|v)  An  owner  o<;ciipanl  who  moves  as 
a  MTsull  of  an  acquisition  as  de8i.rit)ed  at 

II  24,lin|a)  ID  and  |J)  .  or  as  a  result  of 
the  r»'h«bililrtti(in  or  di-molilion  of  the 
real  pro()«Tty    (However,  the 
displacement  of  a  tenant  as  a  dir»'<  t 
result  of  any  acquisition,  rehabilitation 
or  demolition  for  a  Federal  or  federally 
assisletl  pro|ei  t  is  »ui)|e(  I  to  this  part  ). 
or 

(vi|  A  person  whom  the  Agency 
dflemunes  is  not  displaced  as  a  dire<  t 
result  of  a  partial  arqiiiiition.  or 

(vii)  A  p«TSon  who.  after  ret.eiving  a 
notic  e  iif  reliM  ation  el!Ki!)ility  (descnlwd 
at  I  Zi  JJ;)(h)),  IS  notified  in  wntmg  that 
he  or  she  will  not  l>e  displac»'d  for  a 
prt)|«ct  Such  noiK  e  shall  not  be  issue»l 
unless  the  person  has  not  moved  and  the 
•Agency  agrees  to  reimburse  the  p»TSon 
fur  any  expenses  incurred  to  satmfy  any 
l)indin](  cootrai  tuai  relo<  ation 
obligations  entered  into  after  the 
effe<  tivn  date  of  !he  notice  of  relocation 
eligibility  or 

(vtll)  An  owner  cm  i  upant  who 
voluntarily  c«inveys  his  ivr  her  property 
as  des4:nbe«l  at  |  24  l(n(,i)  il)  and  (J). 
after  l)eing  informed  in  writing  that  if  a 
mutiuilly  satisfactory  agreement  on 
terms  of  the  conveyance  cannot  be 
reached,  the  Agency  will  not  acquire  the 


property  In  such  cases,  however,  any 
resuJting  displacement  of  a  tenant  is 
subject  to  the  regulationa  In  this  part  or 

(ix)  A  person  who  retaina  the  right  of 
use  and  occupancy  of  the  real  property 
for  bfe  followtng  its  acquisition  by  the 
Agency:  or 

(x)  A  person  who  retains  the  right  of 
use  and  occupancy  of  the  real  property 
for  a  fixed  term  after  Its  acquisition  by 
the  Department  of  Interior  under  Pub.  L 
93-477  or  Pub.  L  83-303.  or 

(xi)  A  person  who  la  determined  to  be 
in  unlawful  occupancy  pnor  to  the 
initiation  of  negotiations  (see  paragraph 
(yl  of  this  section),  or  a  person  who  has 
been  evicted  for  cause,  under  applicable 
law.  as  provided  for  in  |  24.206. 

(h)  Chivelling  The  term  "dwelling" 
means  the  plar^  of  permanent  or 
customary  and  usual  residence  of  a 
person,  acconling  to  l<w.al  custom  or 
law.  including  a  single  family  house,  a 
single  family  unit  in  a  two-family,  multi- 
faniily.  or  multi  purpose  property,  a  unit 
of  a  condominium  or  cooperative 
housing  pmiect,  a  non-houw'keepmg 
unit,  a  mobile  home;  or  any  other 
residential  unit. 

(i)  Farm  openjt:on  The  term  "farm 
operation"  means  any  activity 
ctinducled  solely  or  pnmanly  for  the 
production  of  one  or  more  agncultural 
pn>ducts  or  commodities,  including 
timt)er.  for  sale  or  home  use.  and 
customarily  producing  such  products  or 
commodities  in  sufFicient  quantity  to  be 
rapable  of  contributing  matenally  to  the 
operator's  support 

II)  FfiUTxil  finotu  lul  iitsistunie  The 
term    Federal  financiHl  assistance" 
means  a  grant,  hiun.  or  contnbution 
provided  by  the  I'nited  States,  except 
any  Federal  guarantee  or  insurance  and 
any  interest  reduction  payment  to  an 
individual  in  connection  with  the 
purchase  and  occupanc^y  of  a  residence? 
by  ihat  individual 

(k)  Initiation  o^ ntyotmtions  I'nless  a 
different  action  is  specified  m  applicable 
Fmleral  pn)gram  regulations,  the  term 
"initiation  of  negoti.itioin    me. ins  the 
following 

|1)  Whenever  the  dmplacenient  results 
from  the  acquisition  of  the  real  property 
by  a  Federal  agency  or  State  agency,  the 

initiation  of  negotuitions  '  means  the 
delivery  of  the  initial  wntlen  offer  of 
)u»t  compensation  by  the  Agen(  y  to  the 
owner  or  the  owner  s  representative  to 
pun;hase  the  real  prop«>rty  for  the 
pni)ect   However,  if  the  Federal  agency 
or  State  agency  issues  a  notice  of  its 
iiiieni  to  acquire  the  real  property,  and  a 
person  moves  sfter  that  notice,  but 
before  delivery  lo  the  initial  written 
pun.hase  offer,  the  "initiation  of 
negotiations"  means  the  actual  move  of 
the  person  from  the  property 


(2)  Whenever  the  displacement  is 
caused  by  rehabilitation,  demolition  or 
privately  undertaken  acquiaition  of  the 
real  property  (and  there  is  no  related 
acquisition  by  a  Federal  o^ncy  or  a 
State  agency),  the  "Initiation  of 
ne^tiations  '  means  the  notice  to  the 
person  that  he  or  she  will  be  displaced 
by  the  project  or,  if  there  is  no  notice, 
the  actual  move  of  the  person  from  the 
property. 

(3)  In  the  case  of  a  permanent 
relocation  to  protect  the  public  health 
and  welfare,  under  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  of  1980  (Pub.  L  QB-^ia 
or  "Superfund")  the  "initiation  of 
negotiations"  means  the  formal 
announcement  of  such  relocation  or  the 
Federal  or  federally-coordinated  health 
advisory  where  the  Federal  Government 
later  deades  to  conduct  a  permanent 
relocation. 

(1)  Lead  agency.  The  term  "lead 
agency"  means  the  Department  of 
Transportation  acting  through  the 
Federal  Highway  Administration. 

(m)  Mortgage.  The  term  "mortgage" 
means  such  classes  of  liens  as  are 
commonly  given  to  secure  advances  on, 
or  the  unpaid  purchase  pnce  of,  real 
property,  under  the  laws  of  the  State  in 
which  the  real  property  is  located, 
together  with  the  credit  instruments,  if 
any.  secured  thereby. 

(n)  Monprofit  organization.  The  term 
"nonprofit  organization"  means  an 
organization  that  is  incorporated  under 
the  applicable  laws  of  a  State  as  a  non- 
profit organization,  and  exempt  from 
paying  Federal  income  taxes  under 
section  501  of  the  Internal  Revenue 
Code  (28  use.  501). 

(0)  Notice  of  intent  to  acquire  or 
notice  of  eligibility  for  relocation 
assistance.  Wntfen  notice  furnished  lo  a 
person  to  be  displaced,  including  those 
to  be  displaced  by  rehabilitation  or 
demolition  activities  from  property 
ai:quired  pnor  to  the  commitment  of 
F'ederal  financial  assistance  to  the 
activity,  that  establishes  eligibility  for 
relocation  benefits  pnor  to  the  initiation 
of  negotiation  and/or  pnor  to  the 
commitment  of  Federal  financial 
assistance. 

(p)  Ch^ntT  of  a  dwelling  A  person  is 
considered  to  have  met  the  requirement 
to  own  a  dwelling  if  the  person 
purt:hases  or  holds  any  of  the  following 
interests  in  real  property, 

(1)  Fee  title,  a  life  estate,  a  land 
contract,  a  99-year  lease,  or  a  lease 
including  any  optloiu  for  extension  with 
at  least  50  years  to  run  from  the  date  of 
acquisition:  or 


(2)  An  iotereat  in  a  cooperative 
housing  project  which  inchidefl  the  right 
to  occupy  a  dwelling;  or 

(3]  A  contract  to  purchase  any  of  tfw 
interests  or  estates  described  in 
paragraphs  (p)  (1)  or  (2)  of  this  section. 
or 

(4)  Any  other  Interest  including  a 
partial  interest,  which  in  the  jud^ent  of 
the  Agency  warrants  consideration  as 
ownership. 

(q)  Person.  The  term  "person"  means 
any  individual  family,  partnership, 
corporation,  or  association. 

(r)  Program  or  project  The  phrase 
"program  or  project"  means  any  activity 
or  series  of  activities  undertaken  by  a 
Federal  agency  or  with  Federal  financial 
assistaiuie  received  or  anticipated  in 
any  phase  of  an  undertaking  in 
accordance  with  the  Federal  funding 
agency  guidelines. 

(s)  Salvage  value.  The  term  "salvage 
value"  means  the  probable  sale  price  of 
an  item,  if  offered  for  sale  on  the 
condition  tliat  it  will  be  removed  from 
the  property  at  the  buyer's  expense, 
allowing  a  reasonable  period  of  time  to 
find  a  person  buying  with  knowledge  of 
the  uses  and  purposes  for  which  it  is 
adaptable  and  capable  of  being  used. 
including  separate  use  of  serviceable 
components  and  scrap  when  there  is  no 
reasonable  prospect  of  sale  except  on 
that  basis. 

(t)  Small  business.  A  business  having 
at  least  one.  bat  not  more  than  500 
employees  working  at  the  site  being 
aoquired  or  displaced  by  a  program  or 
project. 

(u)  State.  Any  of  the  several  States  of 
the  United  SUtes  or  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Ric«tany  territory  or  possession  of  the 
United  SUtes.  the  Trust  Territories  of 
the  Pacific  Islands  or  a  political 
subdivision  of  any  of  these  jurisdictions. 

(v)  Tenant.  The  term  "tenant"  means 
a  person  who  has  tiie  temporary  use  and 
occupancy  of  real  property  owned  by 
another. 

(w)  Uneconomic  remnant  The  term 
"uneconomic  remnant"  means  a  parcel 
of  real  property  in  which  the  owner  is 
left  with  an  interest  after  the  partial 
acquisition  of  the  owner's  property,  and 
which  the  acquiring  agency  has 
determined  has  little  or  no  value  or 
utility  to  the  owner. 

(x)  Uniform  Act  The  term  "Uniform 
Act"  means  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  PoUcy  Act  of  107D  (M  Stat. 
ISM:  42  U.S.C  4801  ot  »eq.\  Pob.  L  91- 
646).  and  unendm«its  thereto. 

(y)  Unlawful  occupancy.  A  person  Is 
considered  to  be  in  unlasvfol  occnpuicy 
if  the  pereon  has  t>«en  ordered  to  move 
by  a  court  of  competent  jurisdictioa 


prior  to  the  initiation  of  negotiations  or 
is  determined  by  the  Agency  to  be  a 
squatter  who  is  occupying  the  real 
property  without  the  permission  of  the 
owner  and  otherwise  has  no  legal  rig^it 
to  occupy  the  property  under  State  law. 
A  displacing  agency  may,  at  its 
discretion,  consider  su(^  a  sqaatter  to 
be  in  lawful  occupancy. 

(z)  Utility  costs.  The  term  "utility 
costs"  means  expenses  for  heat  lights, 
water  and  sewer. 

(aa)  Utility  facility.  The  term  "utility 
facility"  means  any  electric,  gas,  water, 
steampower.  or  materials  transmission 
or  distribution  system;  any 
transportation  system;  any 
communications  system,  including  cable 
television;  and  any  fixtures,  equipment 
or  other  property  associated  with  the 
operation,  maintenance,  or  repair  of  any 
such  system.  A  utihty  facility  may  be 
publicly,  privately,  or  cooperatively 
owned 

(bb)  Utility  relocation.  The  term 
"utility  relocadcMi"  means  the 
adjustment  of  a  utility  facility  required 
by  the  program  or  proiect  undertaken  by 
the  displacing  agency.  It  includes 
removing  and  reinstalling  the  facility, 
including  neoeasaiy  temporary  Polities: 
acquiring  necessary  right-of-way  on  new 
location;  moving,  rearranging  or 
changing  the  type  of  existing  facilities; 
and  taking  any  necessary  safety  and 
protective  measures.  It  shall  also  mean 
constnictiag  a  replacement  faciUty  that 
has  the  functional  equivalency  of  the 
existing  facility  and  is  necessary  for  the 
continued  operatioD  of  the  utility 
service,  the  project  economy,  or 
sequence  of  project  construction. 

S  24  J    No  dupHcatton  of  payments. 

No  person  shall  receive  any  payment 
under  this  part  if  that  person  receives  a 
payment  under  Federal,  State,  or  local 
law  which  is  determined  by  the  Agency 
to  have  the  same  purpose  and  effect  as 
such  payment  under  this  part,  (See 
Appendix  A  of  this  part.  §  24.3.) 


$24^ 

corrective  actloa 

(a)  Assurances— (1)  Before  a  Federal 
agency  may  approve  any  grant  ta  or 
contract  or  agreement  with,  a  State 
agency  under  wiiich  Federal  financial 
assistance  will  be  made  available  for  a 
project  Mdiicfa  results  in  real  property 
acquisition  or  displacement  that  is 
subject  to  the  Uniform  Act  the  State 
agency  most  provide  appropriate 
assuruioet  that  it  will  comply  with  tfas 
Uniform  Acit  and  this  port  A  displacing 
agency's  assunncea  shall  be  ki 
accordance  with  section  210  of  the 
Uniform  Act  An  acquiring  agencjr'B 


assurances  shall  be  in  accordance  with 
section  305  of  the  Uniform  Act  and  must 
contain  specific  reference  to  any  State 
law  which  the  Agency  believes  provides 
an  exception  to  section  yO\  or  302  of  the 
Uniform  Act  If,  in  the  judgment  of  the 
Federal  agency.  Uniform  Act  compliance 
will  be  served  a  State  agency  may 
provide  these  assurances  at  one  time  to 
cover  all  subsequent  federally-assisted 
programs  or  projects.  An  Agency  which 
both  acquires  real  property  and 
displaces  persons  may  combine  its 
section  210  and  section  305  assurances 
in  one  document 

(2]  If  a  Federal  agency  or  State  agency 
provides  Federal  financial  assistance  to 
a  "person"  causing  displacement  such 
Federal  or  State  agency  is  resptmsible 
for  ensuring  compliance  with  the 
requirements  of  this  part, 
notwithstanding  the  person's 
contractual  obligation  to  the  grantee  to 
comply. 

(3)  As  an  alternative  to  the  assurance 
requirement  described  in  paragraph 
(a)(1)  of  this  section,  a  Federal  agency 
may  provide  Federal  financial 
assistance  to  a  State  agency  after  it  has 
accepted  a  certification  by  such  State 
agency  in  accordance  with  the 
requirements  In  Subpart  G  of  this  part 

(b)  Monitoring  and  corrective  action. 
The  Federal  agency  will  monitor 
compliance  with  this  part,  and  the  State 
agency  shall  take  whatever  corrective 
action  is  necessary  to  comply  with  the 
Uniform  Act  and  this  part  The  Federal 
agency  may  also  apply  sanctions  in 
accordance  with  apphcable  program 
regulations.  [Also  see  S  24.603,  Subpart 
G.) 

(c)  Prevention  of  fraud,  waste,  and 
mismanagement  The  Agency  shall  take 
appropriate  measores  to  carry  out  this 
part  in  a  manner  that  minimizes  fraud 
waste,  and  mismanagetnent. 

Each  notice  which  the  Agency  is 
required  to  provide  to  a  property  owner 
or  occupant  under  this  part  except  the 
notice  described  at  {  24.102(b}.  shall  be 
personally  served  or  sent  by  certified  or 
registered  firat-dass  mail,  return  receipt 
requested,  and  documented  in  Agency 
files.  Each  notice  shall  be  svritten  in 
plain,  understandable  language.  Persons 
who  an  miable  to  read  and  understand 
the  notice  must  be  provided  with 
appropriate  tranalatian  and  coonseiing. 
Each  notice  shall  indiGate  the  name  and 
telephone  noniber  of  a  person  wbo  may 
be  contacted  for  answera  to  qaastions  or 
otiier  needed  help. 
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I14.S 


Of  |osM^r*fijn(tSQ 


Whanflver  two  or  more  FmJrral 
■g«ncitt«  provide  nf\ancial  aBSisttin(:»<  to 
■  n  Ajtency  or  A)|«nciea.  other  than  a 
Fmleral  a((rnry.  to  carry  out  funrtlonnlly 
or  f{<*<>grHphi(:ally  related  activitlra 
whu  h  will  rwaull  in  the  acquisition  of 
pn)p«"rty  or  th«  dliplrtr.«mi»nl  of  a 
p<«r»<)n.  thn  Federal  ax^nclpi  may  liy 
a)<r««»m«"nl  di»iignat«  one  aui  h  a^t-nry  tit 
the  c(n(nixitnt  Federal  agency   In  the 
unlikely  event  that  agreement  among  the 
Agencies  cannot  he  reached  a*  to  which 
agen(  y  shall  be  the  cognixani  Federal 
Mg«'n<  y    then  the  lead  agency  shull 
dfiignate  one  of  such  agencies  to 
assume  the  cogniiant  rule  At  a 
minimum,  the  agreement  shall  iel  forth 
the  federally  aaaisted  at  tivitiea  which 
are  iu()|ect  to  iti  lerma  and  cite  any 
policies  «nd  pnx  edures.  in  addition  to 
thi»  part   that  are  applicable  to  the 
acllvttiea  under  the  agreement   I'nder 
the  agreement,  the  cognizant  Fe<1er«l 
agency  shall  assure  that  the  pn>|ect  la  in 
compliance  wtth  the  pnivislons  of  the 
Uniform  Act  and  this  part   All  federally 
anaiated  ectlvitlea  under  the  agreement 
ahall  \m  deemeil  a  pniject  fur  the 
purpoaes  of  thia  part 

124.7 


TSa  Federal  ai^ency  funding  the 
pn)|«ct  mmy  waive  any  r«qutr«menl  tn 
thia  part  not  re<iutred  by  law  if  it 
delerminea  that  the  waiver  doea  not 
reduce  any  aaalslance  or  protection 
provided  to  an  owner  or  displaced 
person  under  thia  part.  Any  request  fur  a 
waiver  shall  b«  |ustified  on  a  case  by 
case  basis 

124.4 


The  implementation  of  this  part  muat 
be  In  compliance  with  other  applicable 
Federal  laws  and  implemenUng 
r»'gulationa.  Including,  but  not  limited  to. 
the  following 

(a)  Sectiim  I  nf  the  Civil  Rights  Act  of 
IBfle  \A2  V  S  C   lt»2  itt  *«fv  ) 

(h)  Title  VI  of  the  Civd  Rights  Act  of 
1«64  (42  U  S  C   2n00d  et  Jf^/  ) 

(cl  Title  VllI  of  the  Civil  Rights  Act  of 
luea  (42  11  s  c  3«m  gi  ««^  ).  as 

amended 

(d)  The  National  Fjivininmental  Poliiry 
Act  of  1988  (42  L!  S  C   4Jn  ef  «f^;  ) 

(e)  suction  HH  of  the  Rehabilitation 
Act  of  1973  (2a  II  S  C.  790  e<  »«»<;  ) 

(f)  The  Rtxxl  Diaaater  ProtecUon  Act 
of  1973  (Pub   L  93-234) 

Lg)  The  Ajje  Discrimination  Act  of 
1975  (42  use.  81OT  »r  !«/  ) 

(h)  Executive  Order  n0«3— F.qu«I 
Opportunity  and  MuuJlng.  as  amended 
by  Executive  Onler  12259 


(I)  Executive  Order  11246— Equal 
Employment  Opportunity 

())  Executive  Order  11625— Minonty 
Buaineta  Enterprlae. 

(k)  pjiecutlve  Orders  11986,  Floodplain 
Management,  and  11980.  Protection  of 
Wetlandf. 

(I)  Executive  Order  12250— Le«der«hlp 
and  Ctwnlination  of  Non  Di»cnminiiUon 
I.aws 

(m)  Executive  Order  12259 — 
L>;ader«hip  and  Coordination  of  Fair 
Housing  in  Federal  Programs 

In]  Executive  Order  12630— 
(Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights 

I  24,9    R#coedke9fi4nQ  un^  repocta. 

(■i|  Rfconh  The  Agency  shall 
maintain  adequate  records  of  ita 
acquisition  and  displacement  activities 
in  sufficient  detail  to  demonstrate 
compliance  with  this  part.  These  records 
shall  be  retained  for  at  least  3  years 
after  each  owner  of  a  property  and  each 
person  displaced  from  the  property 
r«<.eivea  the  final  payment  to  which  he 
or  she  la  entitled  under  thia  part,  or  In 
aixordancfl  with  the  applicable 
re){ulationa  of  the  Federal  funding 
agency,  whichever  Is  later 

(b)  Confidentiality  of  records.  Record* 
maintained  by  an  Agency  In  accordance 
with  this  part  are  confidential  regarding 
their  use  ■•  pubbc  information,  unle«8 
applicable  law  provides  otherwise. 

(c)  Reports.  The  Agency  shall  submit 
a  report  of  its  real  property  acquisition 
and  displacement  activitiea  under  this 
part  if  required  by  the  Federal  agency 
funding  the  project.  A  report  will  not  be 
required  more  frequently  than  every  3 
year*,  or  as  the  Uniform  Act  provides, 
unleas  the  Federal  funding  agency 
shows  good  cause.  The  report  shall  be 
prepared  and  submitted  in  the  format 
contamed  in  Appendix  B  of  this  part. 


124.10 

(a)  General.  The  Agency  shall 
promptly  review  appeals  in  accordance 
with  (he  requirements  of  applicable  law 
and  this  part. 

(b)  AcVona  which  may  be  appealed. 
Any  aggrieved  person  may  file  a  written 
appeal  with  the  Agency  in  any  case  in 
which  the  person  believe*  that  the 
Agency  has  failed  to  properly  consider 
the  person's  application  for  assistance 
under  thia  part.  Such  assistance  may 
Include,  but  is  not  limited  to.  the 
person  s  eligibility  for,  or  the  amount  of. 
a  payment  required  under  i  24  106  or 

I  24  1(77.  or  a  relocation  payment 
required  under  this  part  The  Agency 
shall  conaider  a  written  appeal 
regardless  of  form. 


(c)  Time  limit  for  initiating  appeal. 
The  Agency  may  set  ■  reaionable  time 
limit  for  a  person  to  file  an  appeal.  The 
time  limit  shall  not  be  less  than  80  days 
after  the  person  receives  written 
notification  of  the  Agency's 
determination  on  the  person's  claim. 

(d)  Right  to  representation.  A  person 
has  a  right  to  be  represented  by  legal 
counsel  or  other  representative  in 
connection  with  his  or  her  appeal,  but 
solely  at  the  person's  own  expense 

(e)  Review  of  files  by  person  making 
appeal.  The  Agency  shall  permit  a 
person  to  inspect  and  copy  all  materials 
pertinent  to  his  or  her  appeal,  except 
matenals  which  are  classified  as 
confidential  by  the  Agency  The  Agency 
may.  however,  impose  reasonable 
conditions  on  the  person's  right  to 
Inspect,  consistent  with  applicable  laws 

(f)  Scope  of  review  of  appeal.  In 
deciding  an  appeal,  the  Agency  shall 
consider  all  pertinent  justification  and 
other  material  submitted  by  the  person, 
and  all  other  available  information  that 
IS  needed  to  ensure  a  fair  and  full 
review  of  the  appeal. 

(g)  Determination  and  notification 
after  appeal  Promptly  after  receipt  of  all 
Information  submitted  by  a  person  in 
support  of  an  appeal  the  Agency  shall 
make  a  written  determination  on  the 
appeal.  Including  an  explanation  of  the 
basis  on  which  the  decision  was  made, 
and  furnish  the  person  a  copy.  If  the  full 
relief  requested  is  not  granted,  the 
Agency  shall  advise  the  person  of  his  or 
her  right  to  seek  judicial  review. 

(h)  Agency  official  to  review  appeal. 
The  Agency  official  conducting  the 
review  of  the  appeal  shall  be  either  the 
head  of  the  Agency  or  his  or  her 
aulhorixed  designee.  However,  the 
official  shall  not  have  been  directly 
Involved  in  the  action  appealed. 


Subpart 
IM.101 


Property  AcpuiaWoo 

or  ■OQUHTOOn 


(a)  General.  The  requirements  of  this 
subpart  apply  to  any  acquisition  of  real 
property  for  a  Federal  program  or 
project,  and  to  programs  and  projects 
where  there  is  Federal  financial 
assistance  in  any  part  of  project  costs 
except  for 

(1)  Voluntary  transactions  that  meet 
all  of  the  following  conditions: 

(i)  No  specific  site  or  property  needs 
to  be  acquired,  although  the  Agency 
may  limit  ita  search  for  alternative  sites 
to  a  general  geographic  area.  Where  an 
Agency  wishes  to  purchase  more  than 
one  site  within  a  geographic  area  on  this 
basis,  all  owners  are  to  be  treated 
similarly 


(ii)  The  property  to  be  acquired  is  not 
part  of  an  intended,  planned,  or 
designated  project  area  where  all  or 
substantially  all  of  the  property  within 
the  area  is  to  be  acquired  within  specific 
time  limits. 

(iii)  The  Agency  will  not  acquire  the 
property  in  the  event  negotiations  fall  to 
result  in  an  amicable  agreement,  and  the 
owner  is  so  informed  in  writing. 

(iv)  The  Agency  vk-ill  inform  the  owner 
of  what  it  believes  to  be  the  fair  market 
value  of  the  property. 

(2)  Acquisitions  for  programs  or 
projects  imdertaken  by  an  agency  or 
person  that  receives  Federal  financial 
assistance  but  does  not  have  authority 
to  acquire  property  by  eminent  domain, 
provided  that  such  Agency  or  person 
shall: 

(i)  Prior  to  making  an  offer  for  the 
property,  dearly  advise  the  owner  that 
it  is  unable  to  acquire  the  property  in  the 
event  negotiations  fail  to  residt  in  an 
amicable  agreement  and 

(ii)  Inform  the  owner  of  what  it 
believes  to  be  fair  market  value  of  the 
property. 

(3)  The  acquisition  of  real  property 
from  a  Federal  agency.  State,  or  State 
agency,  if  the  Agency  desiring  to  make 
the  purchase  does  not  have  authority  to 
acquire  the  property  through 
condemnation. 

(4)  The  acquisition  of  real  property  by 
a  cooperative  from  a  person  who,  as  a 
condition  of  membership  in  the 
cooperative,  has  agreed  to  provide 
without  charge  any  real  property  that  is 
needed  by  the  cooperative. 

(b)  Less-than-full-fee  interest  in  real 
property.  In  addition  to  fee  simple  title, 
the  provisions  of  this  subpart  apply 
when  acquiring  fee  title  subject  to 
retention  of  a  life  estate  or  a  life  use;  to 
acquisition  by  leasing  where  the  lease 
term,  including  optlon(s)  for  extension. 
is  50  years  or  more;  and  to  the 
acquisition  of  permanent  easements. 
(Seie  Appendix  A  of  this  pcul, 

{  24.101(b).) 

(c)  Federally-oBsisted projects.  For 
proiecta  receiving  Federal  financial 
assistance,  the  provisions  of  S  i  24.102. 
24.103.  24.104.  and  24.105  apply  to  the 
9%atest  extent  practicable  under  State 
law.  (See  \  24.4(a).) 


{34.102 

(a)  Expeditious  acquisition.  The 
Agency  shall  make  every  reasonable 
e^ort  to  acquire  the  real  property 
expeditiously  by  negotiatiott 

(b)  Notice  to  owner.  As  soon  as 
feasible,  the  owner  shall  be  notified  of 
the  Agency's  interest  In  acquiring  the  ■ 
real  property  and  the  basic  protections. 
InchMfing  the  agency's  obligation  to 
secure  an  appraisal,  prov'ided  to  the 


owner  by  law  and  this  part.  (See  also 
S  24.203.) 

(c)  Appraisal,  waiver  thereof,  and 
invitation  to  owner  (1)  Before  the 
initiation  of  negotiations  the  real 
property  to  be  acquired  shall  be 
appraised,  except  as  provided  in 

§  24.102(c)(2),  and  the  owner,  or  the 
owner's  designated  representative,  shall 
be  given  an  opportunity  to  accompany 
the  appraiser  during  the  appraiser's 
inspection  of  the  property. 

(2)  An  appraisal  is  not  required  if  the 
owner  Is  donating  the  property  and 
releases  the  Agency  from  this  obligation, 
or  the  Agency  determines  that  an 
appraisal  is  unnecessary  because  the 
valuation  problem  is  uncomplicated  and 
the  fair  market  value  is  estimated  at 
$2,500  or  less,  based  on  a  review  of 
available  data. 

(d)  Establishment  and  offer  of  just 
compensation.  Before  the  initiation  of 
negotiations,  the  Agency  shall  establish 
an  amount  which  it  beUeves  is  just 
compensation  for  the  real  property.  The 
amoimt  shall  not  be  less  than  the 
approved  appraisal  of  the  fair  market 
value  of  the  property,  taking  into 
account  the  value  of  allowable  damages 
or  benefits  to  any  remaining  property. 
(See  also  S  24.104.)  Promptly  thereafter, 
the  Agency  shall  make  a  written  offer  to 
the  owner  to  acquire  the  property  for  the 
full  amount  believed  to  be  just 
compensation. 

(e)  Summary  statement.  Along  with 
the  initial  written  purchase  offer,  the 
owner  shall  be  given  a  written 
statement  of  the  basis  for  the  offer  of 
just  compensatioa  which  shall  include: 

(1)  A  statement  of  the  amoimt  offered 
as  just  compensation.  In  the  case  of  a 
partial  acquisition,  the  compensation  for 
the  real  property  to  be  acquired  and  the 
compensation  for  damages,  if  any,  to  the 
remaining  real  property  shall  be 
separately  stated. 

(2)  A  description  and  location 
identification  of  the  real  property  and 
the  interest  in  the  real  property  to  be 
acquired. 

(3)  An  identification  of  the  buildings, 
structures,  and  other  improvements 
(including  removable  building 
equipment  and  trade  fixtures)  which  are 
considered  to  be  part  of  the  real 
property  for  which  the  offer  of  just 
compensation  is  made.  Where 
appn^riate,  the  statement  shall  identify 
any  separately  held  ownership  interest 
in  the  property,  e,g.,  a  tenant-owned 
improvement  and  indicate  that  such 
interest  is  not  covered  by  the  offer. 

(f)  Basic  negotiation  procedures.  The 
Agency  shall  make  reasonable  efforts  to 
contact  the  owner  or  the  owner's 
representative  and  discuss  its  offer  to 
purchase  the  prt^rty,  including  the 


basis  for  the  offer  of  just  compensation: 
and.  explain  its  acquisition  policies  and 
procedures,  including  its  payment  of 
incidental  expenses  in  accordance  with 
§  24.106  The  owner  shall  be  given 
reasonable  opportunity  to  con&jder  the 
offer  and  present  material  which  the 
owner  believes  is  relevant  to 
determining  the  value  of  the  property 
and  to  suggest  modification  m  the 
proposed  terms  and  conditions  of  the 
purchase.  The  Agency  s'^all  consider  the 
owner's  presentation. 

(g)  Updating  offer  of  just 
compensation.  If  the  information 
presented  by  the  owner,  or  a  material 
change  in  the  character  or  condition  of 
the  property,  indicates  the  need  for  new 
appraisal  information,  or  if  a  significant 
delay  has  occurred  since  the  time  of  the 
appraisalfs)  of  the  prope.rty.  the  Agency 
shall  have  the  appraisalfs)  updated  or 
obtain  a  new  appraisal(B)  If  the  latest 
appraisal  information  indicates  that  a 
change  in  the  purchase  offer  is 
warranted,  the  Agency  shall  promptly 
reestablish  just  compensation  and  offer 
that  amount  to  the  owner  in  writing. 

(h)  Coercive  action.  The  .\gency  shall 
not  advance  the  time  of  condemnatioa 
or  defer  negotiabons  or  condemnation 
or  the  deposit  of  funds  with  the  court,  or 
take  any  other  coercive  action  in  order 
to  induce  an  agreement  on  the  price  to 
be  paid  for  the  property 

(i)  Administrative  settlement.  The 
purchase  price  for  the  property  may 
exceed  the  amount  offered  as  just 
compensation  when  reasonable  efforts 
to  negotiate  an  agreement  at  that 
amount  have  failed  and  an  authonzed 
Agency  official  approves  such 
administrative  settlement  as  being 
reasonable,  prudent  and  in  the  public 
interest.  When  Federal  funds  pay  for  or 
participate  in  acquisition  costs,  a 
written  justification  shall  be  prepared 
which  indicates  that  available 
information  (e.g.,  appraisals,  recent 
court  awards,  estimated  trial  costs,  or 
valuation  problems)  supports  such  a 
settlement 

(j)  Payment  before  taking  possession 
Before  requiring  the  owner  to  surrender 
possession  of  the  real  property,  the 
Agency  shall  pay  the  agreed  purchase 
price  to  the  owner,  or  in  the  case  of  a 
condemnation,  deposit  with  the  court 
for  the  benefit  of  the  owner,  an  amount 
not  less  than  the  Agency's  approved 
appraisal  of  the  fair  market  value  of 
such  property,  or  the  court  award  of 
compensation  in  the  condemnation 
proceeding  for  the  property.  In 
exceptional  circumstances,  with  the 
prior  approval  of  the  owner,  the  Agency 
may  obtain  a  rlghl-of-entry  for 
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coruitructton  purpo««t«  b«tor«  makinf( 
p«yTn«nt  avallabl*  to  an  o«m«r 

iV]  I  'niHonomic  rmmiwnt.  If  the 
ncquuitlon  o/  only  a  portion  of  a 
property  would  leave  the  owner  with  an 
uneronomic  remnant,  the  A^ncy  ihall 
ufTfr  to  acquira  the  un«cooomic  nimnant 
'l\tu■k^  with  th«  portion  ni  the  priip*rty 
nwded  for  tha  protect.  (See  |  24.2<w>-) 

il)  l!ivmn«  cvnditmnaLion.  If  the 
Axnucy  mienda  to  acquire  any  tntereat 
in  r«i*l  property  by  axerciae  of  the  power 
of  i*min<inl  domain,  it  ahall  Uiatitutn 
fiirmal  condemnation  proc-eetlm^a  and 
not  intentiondlly  make  It  nnceaaary  for 
ihr  owner  to  inatituta  ie)(al  pn>i.;eeclin4(a 
to  prova  the  faLt  of  the  takinji  uf  the  real 
property 

(m)  Fair  rvntul.  If  the  Ajjency  pennlta 
a  former  owner  or  tenant  to  occupy  the 
real  pn>perty  after  acquisition  for  a 
»hort  term  or  a  period  iublecf  to 
termination  by  the  A^ncy  on  ahort 
notlie.  tht>  rent  thafl  not  exceed  the  fair 
market  n«nt  for  iur.h  occupancy 

(a)  SUimAinh  of  appro  ita/  The  formal 
and  level  of  documentation  for  an 
appreiaal  depend  on  the  oomplextty  of 
the  appraiaei  problem.  The  Acmicy  ahail 
develop  minimuni  itandards  for 
appraiaala  conalatent  with  aetabliahed 
and  commonly  accepted  appralael 
practice  for  thoee  acoulaitiana  which,  by 
virtue  of  thetr  low  value  or  almpilcity.  dio 
not  require  the  tn-depth  aoeiyaia  and 
presentation  neceaaary  In  a  aetailed 
appralaal  A  detailed  apprmiaal  shall  be 
prepared  for  all  other  aoqulsltlona.  A 
dntmled  appralaal  shall  reflect 
nationally  recognised  appraisal 
standards,  includtnf,  to  tne  extent 
appn)pr1ate.  t^  Vnitarm  Appraisal 
Standards  for  Federal  L4snd  Acquisition. 
An  appraisal  Bust  contain  suffkient 
diHUimantatioti.  Including  valuation  data 
>ind  the  uppraiser's  analysts  of  that  data. 
to  support  his  or  her  opinion  of  value  At 
a  minimum,  a  detailed  appraisal  shall 
contain  the  following  Items 

|1 1  The  purpose  and/or  the  function  of 
the  appraisal,  s  definition  of  the  estate 
being  appraised,  and  a  statement  of  the 
assumptions  and  limiting  conditions 
sfTertlng  the  apprelsat. 

(2)  An  adequate  deacrtptlnn  of  the 
physical  characteristics  of  the  property 
b<itng  appraised  (and.  in  the  case  of  a 
partial  acquisition,  an  adequate 
description  of  the  remaining  property),  a 
statement  of  the  known  and  obeerved 
encumbrances.  If  any.  title  taaforraatlon. 
lo4-.ation.  sonlng.  preaent  use,  an 
analysis  of  highest  end  best  u«e.  and  at 
least  a  5- year  salee  history  of  the 
property 

(3)  AQ  rslevsnt  and  reliable 
approaches  to  value  consistent  with 


commonly  accepted  professional 
appraisal  practices  When  sufficient 
market  sales  data  are  available  to 
reliably  snpport  the  fair  market  value  for 
the  specific  appraisal  problem 
encountered,  the  Agency,  af  its 
discretion,  may  require  only  the  market 
approach  if  more  than  one  approach  is 
utilized,  there  shall  be  an  analysis  snd 
reconciliation  of  approari>ea  to  value 
that  are  sufficient  to  support  the 
appraiser  s  opinion  of  value. 

(4)  A  description  of  comparable  salee. 
mcludirtg  a  deecription  of  all  relevant 
physical,  le^al.  and  economic  factors 
tu(Ji  as  parties  to  the  transaction, 
source  snd  method  of  fhiancing.  and 
verification  by  a  party  Involved  In  the 
transaction. 

(5)  A  statement  of  the  value  of  the  real 
property  to  be  acquired  and.  for  a  partial 
acquisition,  a  statement  of  the  value  of 
the  damages  and  benefits,  if  sny.  to  the 
remaining  real  property,  where 
sppropr^afe 

(6)  The  effective  date  of  valuation. 
date  of  appraisal,  signature,  and 
certification  of  the  appraiaer. 

(b)  InHuenca  of  th«  protect  on  just 
compenaatjon.  To  the  extent  permitted 
by  appHcabia  law.  the  appraiaer  shall 
disregard  any  decrease  or  increase  in 
the  fair  market  value  of  the  real  property 
cauaed  by  the  project  for  which  the 
property  Is  to  be  scqtiiTed.  or  by  the 
likelihood  that  the  property  would  be 
acquired  for  the  project  other  than  that 
due  to  phveical  deterioration  within  the 
reasonable  control  of  the  owner 

(c}  Omer  nrUfntjon  of  improvements. 
If  the  owner  of  a  real  property 
IniproTement  is  permitted  to  retain  It  for 
removal  from  the  project  site,  the 
amount  to  be  offered  for  the  interest  in 
the  real  property  to  be  aoqntred  shall  be 
not  less  than  the  difference  between  (he 
anv:)unt  determined  to  be  fust 
compensation  for  the  owner's  entire 
Interest  In  the  real  property  and  the 
salvage  value  (defined  at  |  24.2fs))  of 
the  retained  Improvement. 

(d)  Qualifications  of  appraisers.  The 
Agency  shall  establish  criteria  for 
determining  the  minimum  qualifications 
of  sppralsers.  Appraiser  quahfications 
shall  be  consistent  with  the  level  of 
difflcviity  of  the  sppraisal  assignment. 
The  Agency  shall  review  the  experience, 
education,  training,  and  other 
quaHflcatlons  of  eppraieert,  including 
review  appraisers,  and  ntillze  only  thoee 
determined  to  be  qualified. 

(e)  Conflict  of  tnterast  No  appraiser 
or  review  appraiaer  shall  have  any 
interest  direct  or  indlrad  fm  the  real 
property  being  appraised  for  the  Agency 
that  would  in  any  way  conflict  with  the 
preparation  or  review  of  the  appralaal. 
Compensation  for  making  an  appralaal 


shall  not  be  based  on  the  amount  of  the 
valuation.  No  appraiaer  shall  act  as  a 
negotiator  for  real  property  which  that 
pereon  has  appraised,  except  that  the 
Agency  may  permit  the  same  person  to 
both  appraise  and  negotiate  an 
acquisition  where  the  value  of  the 
acquisition  is  S2.500,  or  less. 


124.104     We'»4>i  Ol  i 

The  Agency  shall  have  an  appraisal 
review  process  and.  at  a  minimum: 

|a)  A  qualified  reviewing  appraiser 
shall  examine  all  appraisals  to  assure 
that  they  meet  applicable  appralaal 
requirements  and  shall,  prior  to 
scceptance.  seek  necessary  corrections 
or  revisions. 

(b)  If  the  reviewing  appraiser  is 
unable  to  approve  or  reoommend 
approval  of  an  appraisal  ■«  an  adequate 
basis  for  the  astahliahment  of  the  offer 
of  just  compenaatkiD.  and  il  is 
determined  that  it  Is  not  practical  to 
obtam  an  additkmal  appralaal  the 
reviewtng  appraiaer  may  develop 
appraisal  documentation  In  accordance 
with  I  24.103  to  support  an  approved  or 
recommended  value. 

(c)  The  review  appraiaer's 
certi^cabon  of  the  raoomnwndad  or 
approved  vahia  of  the  property  shall  be 
set  forth  in  a  signed  statement  whkii 
identifies  the  appraisal  raports  reviewed 
and  axplaina  the  baais  for  sacfa 
recommendation  or  approraL  Any 
damages  or  benefits  to  any  remaining 
property  shall  also  be  identified  in  the 
statement. 

|M.tM 


(a)  Acqutsition  of  impror»m»nt*. 
When  acqotrinf  any  intarasl  In  real 
property,  the  Agency  shall  offer  to 
acquire  at  leaat  an  equal  interest  in  all 
buildings,  structures,  or  other 
LmprovemenU  located  upon  the  real 
property  to  be  acquired,  which  it 
requires  to  be  removed  or  which  it 
determines  will  be  adversely  affected  by 
the  use  to  which  such  real  property  will 
be  put.  This  shall  include  any 
Improvement  of  a  teiumt-owner  who  has 
the  right  or  obligation  to  remove  the 
improvement  at  the  expiration  of  the 
lease  term. 

fb)  Improvements  considered  to  be 
real  property.  Any  balldlng.  structure,  or 
other  improvement  wh4ch  would  be 
considered  to  be  real  property  if  owned 
by  the  owner  of  the  real  property  on 
which  It  is  located,  shall  be  oonsidered 
to  be  real  property  for  purpose*  of  this 
Subpart. 

(c)  AppraisaJ  and  establishment  of 
just  compensation  for  tenant-owned 
improvements.  ]\imX  oompenaation  for  a 


tenant-owned  improvement  is  the 
amount  which  the  improvement 
contributes  to  the  fair  market  value  of 
the  whole  Property  or  its  salvage  value, 
whichever  is  greater.  (Salvage  value  is 
defined  at  {  TA2{%1) 

(d)  Special  conditions.  No  payment 
shall  be  made  to  a  tenant-owner  for  any 
real  property  improvement  unless: 

(1)  The  tenant-owner.  In  consideration 
for  the  payment  assigns,  transfers,  and 
releases  to  the  Agency  all  of  the  tenant- 
owner's  right  title,  and  interest  in  the 
improvement:  and 

(2)  The  owner  of  the  real  Property  on 
which  the  improvement  Is  located 
disclaims  all  interest  in  the 
improvement  and 

(3)  The  payment  does  not  result  In  the 
duplication  of  any  compensation 
otherwise  authorized  by  law. 

(e)  Alternative  compensation.  Nothing 
in  this  Subpart  shall  be  construed  to 
deprive  the  tenant-owner  of  any  right  to 
reject  payment  under  this  Subpart  and 
to  obtain  payment  for  such  property 
interests  in  accordance  with  other 
applicable  law. 


I24.1M    EipwwMlncMmliitot 
of  MHe  lo  ttta  AQsney. 

(a)  The  owner  of  the  real  property 
shall  be  reimbursed  for  all  reasonable 
expenses  the  owner  necessarily  incurred 
for 

(1)  Recording  fees,  transfer  taxes, 
documentary  stamps,  evidence  of  tide, 
boundary  surveys,  legal  descriptions  of 
the  real  property,  and  similar  expenses 
Incidental  to  conveying  the  real  property 
to  the  Agency.  However,  the  Agency  is 
not  required  to  pay  costs  solely  required 
to  perfect  the  owner's  title  to  the  real 
property;  and 

(2)  Penalty  costs  and  other  charges  for 
prepayment  of  any  preexisting  recorded 
mortgage  entered  into  in  good  faith 
encumbering  the  real  property;  and 

(3)  The  pro  rata  portion  of  any  prepaid 
real  property  taxes  which  are  allocable 
to  the  period  after  the  Agency  obtains 
tide  to  the  property  or  effective 
possession  of  it  whidiever  is  earlier. 

(b)  Whenever  feasible,  the  Agency 
shall  pay  these  costs  directly  so  that  the 
owner  will  not  have  to  pay  such  costs 
and  then  seek  reimbursement  from  the 
Agency. 


{24.107    Canaln  mgation  I 

The  owner  of  the  real  i>roperty  shall 
be  reimbursed  for  any  reasonable 
expenses,  including  reasonable  attorney, 
appraisal,  and  engineering  fees,  which 
the  owner  actually  incurred  because  of  a 
condemnation  proceeding.  If: 

(a)  llie  final  judgment  of  the  court  is 
that  the  Agency  cannot  acquire  the  real 
property  by  condemnation;  or 


(b)  The  condemnation  proceeding  is 
abandoned  by  the  Agency  other  than 
under  an  agreed-upon  settlement  or 

(d  The  court  having  jurisdiction 
renders  a  juc^ment  in  favor  of  the 
owner  in  an  inverse  condemnation 
proceeding  or  the  Agency  effects  a 
settlement  of  such  proceeding. 

924.1M    Donations. 

An  owner  whose  real  property  is 
being  acquired  may,  after  being  fully 
informed  by  the  Agency  of  the  right  to 
receive  just  con^>ensation  for  such 
property,  donate  such  property  or  any 
pari  tbereot  any  interest  therein,  ox  any 
compensation  paid  therefw.  to  the 
Agency  as  such  owner  shall  determine. 
The  Agency  is  responsible  for  assuring 
that  an  appraisal  of  the  real  property  is 
obtained  unless  the  owner  releases  the 
Agency  from  such  obligation,  except  as 
provided  in  8  24.102(c)(2). 

Subpart  C— General  Relocation 
Re(|uireRients 

824.201    Purpoaa. 

This  Subpart  prescribes  general 
requirements  governing  the  proiision  of 
relocation  payments  and  other 
relocation  atsistaooe  in  this  part 


824.202 

These  requirements  apply  to  the 
relocation  of  any  displaced  pereon  as 
defined  at  9  2aM»1 


824.203    f(« 

(a)  General  information  notice.  As 
soon  as  feasible,  a  person  scheduled  to 
be  displaced  shall  be  furnished  with  a 
general  written  description  of  the 
displacing  agency's  relocation  program 
which  does  at  least  the  following: 

(1)  Informs  the  person  that  he  or  she 
may  be  displaced  for  the  project  and 
generally  describes  the  relocation 
payment(8)  for  which  the  peraon  may  be 
eligible,  the  basic  conditions  of 
eligibility,  and  the  procedures  for 
obtaining  the  payment(s). 

(2)  Informs  the  person  that  he  or  she 
will  be  given  reasonable  relocation 
advisory  sendees,  including  referrals  to 
replacement  properties,  help  in  filing 
payment  claims,  and  other  necessary 
assistance  to  help  the  person 
successfully  relocate. 

(3)  Informs  the  person  that  he  or  she 
will  not  be  required  to  move  without  at 
least  90  days'  advance  written  notice 
(see  paragraph  (c)  of  this  section),  and 
informs  any  person  to  be  displaced  from 
a  dwelling  that  he  or  she  cannot  be 
required  to  move  permanently  unless  at 
least  one  comparable  replacement 
dwelling  has  been  made  available, 

(4)  Describes  the  pereon' s  right  to 
appeal  the  Agency's  determination  as  to 


a  person's  application  for  assistance  for 
which  a  person  may  be  eligible  under 
this  part. 

(b)  Notice  of  relocation  eligibility: 
Eligibility  for  relocation  assistance  shall 
be{^  on  the  date  of  initiation  of 
negotiations  (defined  in  8  24.2(k))  for  the 
occupied  property.  When  this  occurs, 
the  Agency  ^all  promptly  notify  all 
occupants  in  writing  of  their  eligibility 
for  applicable  relocation  assistance. 

(c)  Ninety-day  notice — (1)  General. 
No  lawful  occupant  shall  be  required  to 
move  unless  he  or  she  has  received  at 
least  90  days  advance  written  notice  of 
the  earliest  date  by  which  he  or  she  may 
be  required  to  move. 

(2)  Timing  of  notice.  The  displacing 
agency  may  issue  the  notice  90  days 
before  it  expects  the  person  to  be 
displaced  or  earlier. 

(3)  Content  of  notice.  The  90-day 
notice  shall  either  state  a  specific  date 
as  the  earliest  date  by  which  the 
occupant  may  be  required  to  move,  or 
state  that  the  occupant  will  receive  ■ 
further  notice  indicating,  at  least  30  days 
in  advance,  the  specific  date  by  which 
he  or  she  must  move.  If  the  90-day 
notice  is  issued  before  a  comparable 
replacement  dwelling  is  made  available. 
the  notice  must  state  cleariy  that  the 
occupant  will  not  have  to  move  eariier 
than  90  days  after  such  a  dwelling  is 
made  available.  (See  8  24.204(a)  ] 

(4)  Urgent  need.  In  unusual 
circumstances,  an  occupant  may  be 
required  to  vacate  the  property  on  less 
than  90  days  advance  written  notice  if 
the  displacing  agency  determines  that  a 
90-day  notice  is  impracticable,  such  as 
when  the  person's  continued  occupancy 
of  the  property  would  constitute  a 
substantia!  danger  to  health  or  safety  A 
copy  of  the  Agency's  determination 
shall  be  included  in  the  apphcable  case 
file 

{24.204    AvaHabHItyofcomiMraHe 


(a)  Gene'^1.  No  person  to  be  displaced 
shall  be  required  to  move  from  his  or  her 
dwelling  unless  at  least  one  comparable 
replacement  dwelling  (defined  at 
8  24.2(d))  has  been  made  available  to 
the  person.  Where  possible,  three  or 
more  comparable  replacement  dwellings 
shall  be  made  available.  A  comparable 
replacement  dwelling  will  be  considered 
to  have  been  made  available  to  a 
person,  if: 

(1)  The  person  is  informed  of  its 
location;  and 

(2)  The  pereon  has  sufficient  tune  to 
negotiate  and  enter  into  a  purchase 
agreement  or  lease  for  the  property;  and 

(3)  Subject  to  reasonable  safeguards, 
the  pereon  is  assured  of  receiving  the 
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rakxAtloD  aacistanca  and  aoquialtion 
paynMHit  to  which  the  pcnon  Is  •ntltl«d 
in  tufnclent  time  to  complete  the 
purchase  or  l«aa«  of  tha  property 

(b)  Circumstancma  p»nniUing  woivmr 
The  Federal  agency  funding  the  project 
may  grant  a  waiver  of  the  policy  In 
paragraph  (a)  of  this  MCtlon  In  sny  case 
where  It  Is  demonstrated  that  a  person 
muat  move  because  of: 

(1)  A  major  disaster  ss  defined  in 
section  102(c)  of  the  Disaster  Relief  Aijt 
of  1974  («  use  5121);  or 

(2)  A  prwsldentiaUy  declared  national 
emergency:  or 

(3)  Another  emergency  which  reqnlres 
immeiliate  VHcation  of  the  real  property, 
such  at  when  continued  occupancy  of 
the  displac(>ment  dwelling  constitutes  s 
■ubatantlal  danger  to  the  health  or 
•afety  of  the  occupants  or  th«  public. 

(c)  BoMtc  condition*  of  emergency 
rnov».  Whenever  s  person  is  required  to 
relocate  for  a  temporary  period  because 
of  an  amergency  as  d«Mcrlbed  In 
paragraph  |b)  of  this  section,  the  Agency 


(1)  Take  whatever  step*  are  necessary 
to  atsore  that  the  person  is  temporarily 
relocated  to  a  decent,  aafe.  and  sanitary 
dwvlhn^  and 

(2)  Pay  th«  actual  reasonable  oai-of- 
pocliet  novtng  expenses  snd  sny 
reasonable  increase  in  rent  and  utility 
costs  Incnrrad  in  ootuiactlon  with  the 
temporary  relocation;  and 

(3)  Make  avaliaUa  to  the  dispiaoad 
p«r«on  aa  soon  aa  feasible,  at  least  one 
comparable  replacement  dwelling.  (For 
purpoaea  of  filing  a  claim  and  meeting 
the  ehgibihty  requirvmenta  for  a 
relocation  payment,  the  date  of 
diaplaoement  la  the  date  the  person 
movea  from  the  temporarily-ocmipHed 
(iwelllng  ) 

f  24JM 

irvtoaa* 

(a)  Relocxitton  plannittg  Ihjnng  the 
«arly  stages  of  development.  Fednrai 
nnd  Federal  aid  progmma  or  profecta 
■hall  be  planned  in  such  a  manner  that 
the  problem*  associated  with  the 
dispUcement  of  Individuals,  families. 
t>uslne*a4»s.  farms,  snd  nonprofit 
organlxatlona  are  recognized  and 
•olutiona  are  developed  to  minimize  the 
ddverae  impacts  of  displacement.  Such 
planning,  wliere  upproprlate.  shall 
prncede  any  action  by  an  Agency  which 
will  cause  displacement,  and  should  b« 
•coped  to  the  complexity  snd  nature  of 
the  anticipated  displacing  activity 
Including  an  svaloatloo  of  program 
reaouToes  available  to  carry  out  timely 
and  orderly  relocation*.  Planning  may 
involve  a  relocatlan  eurvey  or  study 
which  may  inchKJe  th«  following: 


(1)  An  estimate  of  the  number  of 
households  to  be  displsoed  including 
Information  such  as  owner/tenant 
status,  estimated  value  and  rental  rates 
of  properties  to  be  sctjulrwi  family 
characteristics,  and  special 
consideration  of  the  Impacts  on 
minorities,  the  elderly.  Urge  families, 
and  the  handicapped  whan  applicable. 

(2)  An  estlmats  of  the  number  of 
comparable  replacement  dwelling  in 
the  area  (including  price  ranges  and 
rental  rates)  that  are  expected  to  be 
available  to  fulfill  the  needs  of  those 
households  displaced.  When  an 
adequate  supply  of  comparable  housing 
it  not  expected  to  be  available, 
consideration  of  housing  of  last  resort 
actions  should  be  Instituted. 

(3)  An  estimate  of  the  number,  type 
and  size  of  the  businesses,  farms,  and 
nonprofit  organizations  to  be  displaced 
and  the  approximate  number  of 
employees  that  may  be  affactsd. 

(4)  Consideration  of  any  spadal 
r«>location  advisory  services  that  may  be 
necessary  from  the  disptaring  agency 
and  othar  cooparating  agaoctea. 

(b)  Loan*  forpiaiming  and 
preliminary  axprnata*  In  tha  event  tkat 
an  Agency  elacts  to  cnnskter  using  tlM 
duplicative  provlaion  in  section  215  of 
the  Uniform  Act  wfaidi  permits  tiM  nse 
of  pro^act  funds  for  kwna  to  oorar 
planning  and  otter  praUBinary 
expenaes  for  the  devaiopiaaat  of 
additional  housing,  the  laad  agency  will 
astabUah  criteria  and  procaduras  for 
such  oae  apoa  the  raqoaat  of  th*  Federal 
agaacT  Auidlng  the  pro^WD  or  proved 

(c)  kmlooobon  auittanoa  odrigory 
$ervic»» — (1 )  GM}0raI.  The  Agency  shall 
carry  out  a  relocation  aaaistance 
advisory  pro-am  which  sahsflea  the 
reqairemaats  of  Title  VI  of  the  Qvil 
Rights  Act  of  IflM  (42  U.S.C.  SlOOd  0I 
$eq  ),  Title  VHI  of  the  Orll  R^ts  Act  of 
1«e8(42USC  9601  et  $«q).  uui 
Fjcecutlve  Oder  11083  (27  FR  11527. 
Novemlwr  24.  1982).  and  offers  the 
services  described  in  paragraph  (c)(2]  of 
this  section,  tf  the  Agency  determines 
thst  s  person  occupying  piuparty 
adfaoent  to  the  real  property  acqidred 
for  the  project  is  caused  subetantlal 
economic  tn|ury  becatise  of  such 
scquisltion.  it  may  offer  sdviaory 
services  to  such  person. 

(2)  S»mc»t  to  b»  provided.  The 
advisory  program  shall  inchide  such 
measures,  fadhtlea.  and  services  as  may 
be  necaseary  or  appropriate  in  order  to: 

(i)  DeterHlne  this  relocation  needs  and 
preferences  of  each  person  to  be 
dlaplaced  and  explain  the  relocation 
paymenta  and  other  aaaietanoe  for 
which  the  person  may  be  eliglbla.  the 
related  sUgibiHty  requirements,  and  the 
procedurea  for  obtaining  auch 


assiilance.  This  shall  include  a  peraonal 
interview  with  each  person. 

(li)  Provide  current  and  continuing 
Infomvation  on  the  avsilability.  purchase 
prices,  and  rental  costs  of  comparable 
replacement  dwellings,  and  explain  that 
the  person  cannot  be  required  to  move 
unless  at  least  one  comparable 
replacement  dwelling  is  made  available 
as  set  forth  In  |  24.204(al. 

(A)  As  soon  as  feasible,  the  Agency 
shall  inform  the  person  in  writing  of  the 
specific  comparable  replacement 
dwelling  and  the  price  or  rent  used  for 
establishing  tha  upper  limit  of  the 
replacement  housing  payment  (see 

I  24.403  (a)  and  (b))  and  the  basis  for  the 
determinatioo.  so  that  tha  person  is 
aware  of  the  maximum  replacement 
housing  payment  for  which  he  or  she 
may  qualify. 

(B)  Where  feasible,  houaing  shall  be 
inapectad  prior  to  being  aaada  available 
to  aasare  that  it  meets  appbcable 
standards.  (See  |  24.2  (d)  and  (f).)  If 
such  an  tDspactk»  is  act  aiada.  the 
person  to  be  displaced  shall  be  notified 
that  a  replacement  housing  payment 
may  not  be  made  unless  the 
replacement  dwelling  Is  subsequently 
Inspected  and  determined  to  be  decent 
safe,  and  sanitary. 

(CI  Whenever  possible,  minority 
persons  shall  be  given  reasonable 
opportunities  to  relocate  to  decent,  safe, 
and  sanitary  replacement  dwellings,  not 
located  In  an  area  of  minority 
concentratioa  that  are  within  their 
financial  means.  This  policy,  however, 
does  not  require  an  Agency  to  provide  s 
person  a  larger  payment  than  is 
necessary  to  enable  a  person  to  relocate 
to  s  comparable  replacement  dwelling. 

(D]  All  persons,  especially  the  elderly 
and  handicapped,  shall  be  oEFered 
transportation  to  Inspect  housing  to 
which  they  are  referred. 

(iii)  Provide  current  and  continuing 
informatioa  on  the  availabibty.  purchase 
prices,  and  rental  ooats  of  suitable 
commercial  and  farm  propertiaa  and 
locations.  Assist  any  person  displaced 
from  s  business  or  farm  operation  to 
obtain  and  become  established  in  a 
suitable  replacement  location. 

(iv)  Minimize  hardships  to  persons  in 
adjusting  to  relocation  by  providing 
counseling,  sdvice  as  to  odier  sources  of 
assistance  that  may  be  available,  and 
such  other  help  as  may  be  appropriate. 

(v)  Supply  persons  to  be  displaced 
with  appropriate  information  concerning 
Federal  and  State  housing  programs, 
disaster  loan  and  other  programs 
administered  by  the  Small  Business 
Administration,  and  other  Federal  and 
State  programs  offering  ssaistance  to 


displaced  peraons.  and  technical  help  to 
pereons  applying  for  such  assistance. 

(vi)  Any  person  who  occupies 
property  acquired  by  an  Agency,  when 
such  occupancy  began  subsequent  to  the 
acquisition  of  the  property,  and  the 
occupancy  is  permitted  by  a  short  term 
rental  agreement  or  an  agreement 
subject  to  tennination  when  the 
property  is  needed  for  a  program  or 
project,  shall  be  eligible  for  advisory 
services,  as  determined  by  the  Agency. 

(d)  Coordination  of  relocation 
activities.  Relocation  activities  shall  be 
coordinated  with  project  work  and  other 
displacement-causing  activities  to 
ensure  that,  to  the  extent  feasible, 
pereons  displaced  receive  consistent 
treatment  and  the  duplication  of 
functions  is  minimized.  (Also  see  S  24.6. 
Subpart  A.) 

{24.2M    Evldtontoreauae. 

Eviction  for  cause  must  conform  to 
apphcable  state  and  local  law.  Any 
pereon  who  occupies  the  real  prtjperty 
and  is  not  in  unlawful  occupancy  on  the 
date  of  the  initiation  of  negotiations,  is 
presumed  to  be  entitled  to  relocation 
payments  and  other  assistance  set  forth 
in  this  part  unless  the  Agency 
determines  that: 

(a)  The  person  tvceived  an  eviction 
notice  prior  to  the  initiation  of 
negotiations  and,  as  a  resuJt  of  that 
notice  is  later  evicted;  or 

(b)  The  person  is  evicted  after  the 
initatioo  of  negotiatioDS  for  serious  or 
repeated  violation  of  material  terms  of 
the  lease  or  occupancy  agreemoif  and 

(c)  In  either  case  the  evictiaa  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  make  available  the 
payments  and  other  assistance  set  forth 
in  this  part 

For  purposes  of  determining  eligibility 
for  relocation  payments,  the  date  of 
displacement  is  the  date  the  person 
moves,  or  if  later,  the  date  a  comparable 
replacement  dwelling  is  made  available. 
This  section  applies  only  to  persons  who 
would  otherwise  have  been  displaced 
by  the  project 

{24J07    Oanaral  raqulramanis— dakna  tor 
relocatkMi  [isytiiaiilBi 

(a)  Documentation.  Any  claim  for  a 
relocation  payment  shall  be  supported 
by  such  documentation  as  may  be 
reasonably  required  to  support  expenses 
incurred,  such  as  bills,  certified  prices, 
appraisals,  or  other  evidence  of  such 
expenses.  A  displaced  person  must  be 
provided  reasonable  assistance 
necessary  to  complete  and  file  any 
required  claim  for  payment 

(b)  Expeditious  payments.  The 
Agency  shall  review  claims  in  an 
expeditious  manner.  The  claimant  shall 


be  promptly  notified  ps  to  any 

additional  documentation  that  is 
required  to  support  the  claim.  Payment 
for  a  claim  shall  be  made  as  soon  as 
feasible  following  receipt  of  sufficient 
dociunentation  to  support  the  claim. 

(c)  Advance  payments.  If  a  person 
demonstrates  the  need  for  an  advance 
relocation  payment  in  order  to  avoid  or 
reduce  a  hardship,  the  Agency  shall 
issue  the  payment  subject  to  such 
safeguards  as  are  appropriate  to  ensure 
that  the  objective  of  the  payment  is 
accomplished. 

(d)  Time  for  filing — (1)  All  claims  for  a 
relocation  payment  shall  be  filed  with 
the  Agency  within  18  months  after 

(i]  For  tenants,  the  date  of 
displacement; 

(ii)  For  owners,  the  date  of 
displacement  or  the  date  of  the  final 
payment  for  the  acquisition  of  the  real 
property,  whichever  is  later. 

(2]  This  time  period  shall  be  waived 
by  the  Agency  for  good  cause. 

(e)  Multiple  occupants  of  one 
displacement  dwelling.  If  two  or  more 
occupants  of  the  displacement  dwelling 
move  to  separate  replacement 
dwellings,  each  occupant  is  entitled  to  a 
reasonable  prorated  share,  as 
determined  by  the  Agency,  of  any 
relocation  payments  that  would  have 
been  made  if  the  occupants  moved 
together  to  a  comparable  replacement 
dwelling.  However,  if  the  Agency 
determines  that  two  or  more  occupants 
maintained  separate  households  within 
the  same  dwelling,  such  occupants  have 
separate  entitlements  to  relocation 
payments, 

(f)  Deductions  from  relocation 
payments.  An  Agency  shall  deduct  the 
amount  of  any  advance  relocation 
payment  from  the  relocation  payment(8) 
to  which  a  displaced  pereon  is  otherwise 
entitled.  Similarly,  a  Federal  agency 
shall,  and  a  State  agency  may,  deduct 
from  relocation  payments  any  rent  that 
the  displaced  person  owes  the  Asency: 
provided  that  no  deduction  shall  be 
made  if  it  would  prevent  the  displaced 
person  from  obtaining  a  comparable 
replacement  dwelling  as  required  by 

§  24.204.  The  Agency  shall  not  %vithhold 
any  part  of  a  relocation  payment  to  a 
displaced  pereon  to  satisfy  an  obligation 
to  a.ay  other  creditor. 

(g)  Notice  of  denial  of  claim.  If  the 
Agency  disapproves  all  or  part  of  a 
payment  claimed  or  refuses  to  consider 
the  claim  on  its  ments  because  of 
untimely  filing  or  other  groimds.  it  shail 
prompUy  notify  the  claimant  in  writing 
of  its  determination,  the  basis  for  its 
determination,  and  the  procedures  lot 
appealing  that  determination. 


{  24J0t    netocajon  paymertts  not 


No  relocation  payment  received  by  a 
displaced  person  under  this  part  shall  be 
considered  as  income  for  the  purpose  of 
the  Internal  Revenue  Code  of  19M. 
which  has  been  redesignated  as  the 
Internal  Revenue  Code  of  1986  or  for  the 
purpose  of  determining  the  eligibility  or 
the  extent  of  eligibility  of  any  pereon  for 
assistance  under  the  Social  Security  Act 
or  any  other  Federal  law,  except  for  any 
Federal  law  providing  low-income 
housing  assistance. 

Subpvt  [>— Payment*  for  Moving  and 
Related  Expenaes 


S  24J01    PayiMnI  tor  actual 


Any  displaced  owner-occupant  or 
tenant  of  a  dwelling  who  qualifies  as  a 
displaced  pereon  (defined  at  %  24.2(g))  is 
entitled  to  payment  of  his  or  her  actual 
moving  and  related  expenses,  as  the 
Agency  determines  to  be  reasonable 
and  necessary,  including  expenses  for 

(a)  Transportation  of  the  displacfKl 
pereon  and  personal  property. 
Transportation  costs  for  a  distance 
beyond  50  miles  are  not  eligible,  unless 
the  Agency  determines  that  relocation 
beyond  50  miles  is  justified. 

(b)  Packing,  crating,  unpacking,  and 
uncrating  of  the  pereonal  property. 

(c)  Disconnecting,  dismantling, 
removing,  reassembling,  and  reinstalling 
relocated  household  appliances,  and 
other  peraonal  property. 

(d)  Storage  of  the  pereonal  property 
for  a  period  not  to  exceed  12  months, 
unless  the  Agency  determines  that  a 
longer  period  is  necessary. 

(e)  Insurance  for  the  replacement 
value  of  the  property  in  connection  with 
the  move  and  necessary  storage. 

(f)  The  replacement  value  of  property 
lost  stolen,  or  damaged  in  the  process  of 
moving  (not  through  the  fault  or 
negligence  of  the  displaced  person,  his 
or  her  agent,  or  employee)  where 
insurance  covering  surh  loss,  theft,  or 
damage  is  not  reasonably  available 

(g)  Other  mp'-'ing-relatpd  expenses 
that  are  rot  listed  as  ineligible  under 

S  24.305.  as  the  /\genc7  determines  to  be 
reasonable  and  necessary. 

{  24.302    Fixed  payment  for  mowing 
ejrpenaas— residenttai  moves. 

Any  person  displaced  from  a  dwelling 
or  a  seasonal  residence  is  entitled  to 
receive  an  expense  and  dislocation 
alio^\ance  as  an  altemetive  to  a 
payment  for  actual  moving  and  related 
expenses  under  S  24.301.  This  allowance 
shall  be  determined  according  to  tlie 
applicable  schedule  approved  by  the 
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Federal  Highway  Admlnlatratlon.  This 
indudea  a  proviilon  thai  the  axpenae 
and  dliiocatloo  allowance  tu  a  peraon 
with  minimal  personal  poateaaiona  who 
1b  m  occupancy  of  a  dormitory  ityie 
room  shared  by  two  or  more  other 
unrelated  persona  or  a  person  whos« 
residential  move  is  performed  by  an 
agency  at  no  cost  to  the  person  shuli  b** 
limited  to  $50. 

}  24.303    PsyuMfit  fof  ftctuM  rettsonttDW 


111!  Kliiiihle  coats.  Any  business  or 
farm  operation  which  qualifies  us  a 
displaced  person  (defined  at  {  24.2(x]l  is 
entitled  to  payment  for  such  actudl 
movinji  and  related  expenses,  ««  the 
Agency  determines  to  be  reasonable 
and  necessary,  including  expenses  for 

(1 )  Transportation  of  personal 
property   Transportation  costs  for  a 
distance  l>«yond  50  miles  are  not 
eligible,  unless  the  Agency  determines 
that  relocation  beyond  50  miles  is 
lustiTied 

(2)  Paritirgi.  cratirig,  unpacking,  and 
uncrating  of  the  p«rsonal  property 

(3)  Disconnecting,  dismantling. 
rt>moving.  reasaembllng.  and  reinstalling 
relocated  machinery,  equipment,  and 
other  personal  property.  Including 
substitute  pMirsonai  property  descrit>ed 
at  I  24.303(a)(12).  This  includes 
connection  to  utilities  available  nearby 
It  also  includes  modifications  to  the 
personal  property  necesaary  to  adapt  it 
tu  the  replacement  structure,  the 
replacement  site,  or  the  utilities  at  the 
replacement  site,  and  modiHcations 
necessary  to  adapt  the  utilities  at  the 
replacement  site  to  the  personal 
property   (Kxpenses  for  pnjvidmg 
utilities  from  the  rtght-of  way  to  the 
building  or  improvement  are  excluded  I 

(4|  Storage  of  the  personal  property 
fur  a  penod  not  to  exceed  12  month.*, 
unless  the  Agent:y  determines  that  a 
l(tnger  peruxi  is  necessary 

1!)|  Insurance  for  the  replacement 
value  of  the  personal  property  in 
connection  with  the  move  and  nci  fsnary 
storage. 

(61  Any  license,  permit,  or  certification 
requir»?d  of  the  displaced  person  at  the 
replaiement  kniation   However   the 
payment  may  be  based  on  ttie  remaininK 
useful  life  of  the  existing  license  permit. 
or  certification 

C)  The  replacement  value  of  prop>erty 
lost,  stolen,  or  damaged  in  the  process  of 
moving  (not  through  the  fault  or 
negligence  of  the  displaced  person,  his 
or  her  agent,  or  employee)  where 
insurance  covering  such  loss,  theft,  or 
damage  Is  not  reasonably  available 

(8)  Professional  services  necessary 
for 


(i)  Planning  the  move  of  the  personal 

property, 
(il)  Moving  the  personal  property,  and 
(ill)  Installing  the  relocated  personal 

property  at  the  replacement  location 

(9)  Relettertng  signs  and  replacing 
stationery  on  hand  at  the  time  of 
displacement  that  are  made  obsolete  as 
a  result  of  the  move 

(10)  Actual  direct  loss  of  tangible 
personal  property  incurred  as  a  result  of 
moving  or  discontinuing  the  business  or 
farm  operation.  The  payment  shall 
consist  of  the  lesser  of: 

(i)  The  fair  market  value  of  the  item 
for  continued  use  at  the  displacement 
site,  less  the  proceeds  from  its  sale.  fTo 
be  eligible  for  payment,  the  claimant 
must  make  a  good  faith  effort  to  sell  the 
^MTsonal  property,  unless  the  Agency 
determines  that  such  effort  is  not 
necessary  When  payment  for  property 
loss  IS  claimed  for  goods  held  for  sale, 
the  fair  market  value  shall  be  based  on 
the  cost  of  the  goods  to  the  business,  not 
the  potential  selling  price  );  or 

(ii)  The  estimated  cost  of  movirig  the 
Item,  but  with  no  allowance  for  storage 
(If  the  business  or  farm  operation  is 
discontinued,  the  estimated  cost  shall  be 
based  on  a  moving  distance  of  50  miles  ) 

(11)  The  reasonable  cost  incurred  in 
attempting  to  sell  an  item  that  is  not  to 
be  relocated. 

(12)  Purchase  of  subshtute  personal 
property  If  an  item  of  personal  projjerty 
which  is  used  as  part  of  a  business  or 
farm  operation  is  not  moved  but  is 
promptly  replaced  with  a  substitute  Item 
that  performs  a  comparable  function  at 
the  replacement  site,  the  displaced 
person  is  entitled  to  payment  of  the 
lesser  of: 

(i)  The  cost  of  the  substitute  item, 
including  installation  costs  at  the 
replacement  site,  minus  any  proceeds 
from  the  swie  or  trade-in  of  the  replaced 
Item;  or 

(il)  The  estimated  cost  of  moving  and 
reinstalling  the  replaced  item  but  with 
no  allowance  for  storage   At  the 
Agency's  discretion,  the  estimated  cost 
for  a  low  ct)8t  or  uncomplicated  move 
may  be  based  on  a  single  bid  or 
estimate 

(13)  Searching  for  a  replacement 
location   A  displaced  business  or  farm 
operation  is  entitled  to  reimbursement 
for  actual  expenses,  not  to  exceed 
$1,000,  as  the  Agency  determines  to  be 
reasonable,  which  are  incurred  in 
seartJiing  for  a  replacement  location, 
in(  luding: 

(i)  Transportation. 

(ii)  Meals  and  lodging  away  from 
home. 

(iii)  Time  spent  searching,  based  on 
reasonable  salary  or  earnings 


(iv)  Fees  paid  to  a  real  estate  agent  or 
broker  to  locate  a  replacement  site, 
exclusive  of  any  fees  or  commissions 
related  to  the  purchase  of  such  site. 

(14)  Other  moving-relaled  expenses 
that  are  not  listed  as  Ineligible  under 
I  24.306,  as  the  Agency  determines  to  be 
reasonable  and  necessary. 

(b)  Notification  and  inspection.  The 
following  requirements  apply  to 
payments  under  this  section; 

(1)  The  Agency  shall  inform  the 
displaced  person,  in  writing,  of  the 
requirements  of  paragraphs  (b)  (2)  and 
(3)  of  this  section  as  soon  as  possible 
after  the  initiation  of  negotiations.  This 
information  may  be  included  in  the 
relocation  information  provided  to  the 
displaced  person  as  set  forth  in  {  24.203. 

(2)  The  displaced  person  must  provide 
the  Agency  reasonable  advance  written 
notice  of  the  approximate  date  of  the 
start  of  the  move  or  disposition  of  the 
persona]  property  and  a  list  of  the  items 
to  be  moved.  However,  the  Agency  may 
waive  this  notice  requirement  after 
documenting  its  file  accordingly. 

(3)  The  displaced  person  must  permit 
the  Agency  to  make  reasonable  and 
timely  inspections  of  the  personal 
property  at  both  the  displacement  and 
replacement  sites  and  to  monitor  the 
move. 

(c)  Self  moves.  If  the  displaced  person 
elects  to  take  full  responsibility  for  the 
move  of  the  business  or  farm  operation, 
the  Agency  may  make  s  payment  for  the 
person's  moving  expenses  in  an  amount 
not  to  exceed  the  lower  of  two 
acceptable  bids  or  estimates  obtained 
by  the  Agency  or  prepared  by  quaUfied 
staff  At  the  Agency's  discretion,  a 
payment  for  a  low  cost  or 
uncomplicated  move  may  be  based  on  a 
single  bid  or  estimate. 

(d)  Transfer  of  ownership.  Upon 
request  and  in  accordance  with 
applicable  law,  the  claimant  shall 
transfer  to  the  Agency  ownership  of  any 
personal  property  that  has  not  been 
moved,  sold,  or  traded  in. 

(e)  Advertising  signs.  The  amount  of  a 
payment  for  direct  loss  of  an  advertising 
sign  which  is  personal  property  shall  be 
the  lesser  of; 

(1)  T^e  depreciated  reproduction  cost 
of  the  sign,  as  determined  by  the 
Agency,  less  the  proceeds  from  its  sale; 
or 

(2)  The  estimated  cost  of  moving  the 
sign,  but  with  no  allowance  for  storage. 

I24J04 

In  addition  to  the  payments  available 
under  |  24.303  of  this  subpart  a  small 
business,  as  defined  in  |  24.Z(t].  farm  or 
nonprofit  organization  may  be  eligible  to 


receive  a  payment,  not  to  exceed 
$10,000,  for  expenses  actually  incurred 
in  relocating  and  reestablishing  such 
small  business  farm  or  nonprofit 
organization  at  b  replacement  site. 

(a)  Eligible  expenses.  Reestablishment 
expenses  must  be  reasonable  and 
necessary,  as  determined  by  the 
Agency.  They  may  include,  but  are  not 
limited  to,  the  following: 

(1)  Repairs  or  improvements  to  the 
replacement  real  property  as  required 
by  Federal,  State  or  local  law,  code  or 
ordinance. 

(2)  Modifications  to  the  replacement 
property  to  accommodate  the  business 
operation  or  make  replacement 
structures  suitable  for  conducting  the 
business. 

(3)  Construction  and  installation 
costs,  not  to  exceed  $1,500  for  exterior 
signing  to  advertise  the  busmess. 

(4)  Provision  of  utilities  from  right-of- 
way  to  improvements  on  the 
replacement  site. 

(5)  Redecoration  or  replacement  of 
soiled  or  worn  siuiaces  at  the 
replacement  site,  such  as  paint 
panelling,  or  carpeting, 

(6)  Licenses,  fees  and  permits  when 
not  paid  as  part  of  moving  expenses. 

(7)  Feasibthty  surveys,  soil  testing  and 
marketing  studies. 

(8)  Advertisement  of  replacement 
location,  not  to  exceed  $1,500. 

(9)  Professional  services  in  connection 
with  the  purchase  or  lease  of  a 
replacement  site. 

(10)  Estimated  increased  costs  of 
operation  during  the  first  2  years  at  the 
replacement  site,  not  to  exceed  $5,00a 
for  such  items  as: 

(i)  Lease  or  rental  charges, 
(il)  Personal  or  real  property  taxes, 
(ill)  Insurance  premiums,  and 
(iv)  Utility  charges,  excluding  impact 
fees 

(11)  Impact  fees  or  one-time 
assessments  for  anticipated  heavy 
utility  usage. 

(12)  Other  items  that  the  Agency 
consicieis  essential  to  the 
rre!.»it)'ishment  of  the  business. 

[\i]  Fxpensps  m  excess  of  the 
regulatory  maximums  set  forth  m 
paragraphs  (a)  (3),  (8)  and  (10)  of  this 
section  may  be  considered  eligible  if 
large  and  legitimate  disparities  exist 
between  costs  of  operation  at  the 
displacemen!  site  and  costs  of  operation 
at  an  otherwise  similar  replacement  site 
In  such  c.jses  the  regulalor\  limitation 
for  reimbursement  of  such  costs  may,  at 
the  r>^'4U('st  of  the  Agency,  he  waived  by 
the  Federal  agency  funding  the  program 
or  project,  but  in  no  event  shall  total 
costs  pgyable  under  this  section  exceed 
the  $10,000  statuioiy  maximum. 


(b)  Ineligible  expenses  The  following 
is  a  nonexclusive  listing  of 
reestablishment  expenditures  not 
considered  to  be  reasonable,  necessary, 
or  otherwise  eligible: 

(1)  Purchase  of  capital  assets,  such  as. 
office  furniture,  filing  cabinets, 
machinery,  or  h^ade  fixtures. 

(2)  Purchase  of  manufacturing 
materials,  production  supplies,  product 
inventory,  or  other  items  used  in  the 
normal  course  of  the  business  operation. 

(3)  Interior  or  exterior  refurbishroents 
at  the  replacement  site  which  are  for 
aesthetic  purposes,  except  as  provided 
in  paragraph  (a)(5)  of  this  section. 

(4)  Interest  on  money  borrowed  to 
make  the  move  or  ptu'chase  the 
replacement  property, 

(5)  Payment  to  a  part-time  business  in 
the  home  which  does  not  contribute 
materially  to  the  household  inuMne. 

§  24  J05    InaHglMe  moving  and  raiatad 


A  displaced  person  Is  not  entitled  to 
payment  for 

(a)  The  cost  of  moving  any  structure 
or  other  real  property  improvement  in 
which  the  displaced  person  reserved 
ownership.  However,  this  part  does  not 
preclude  the  computation  under 

5  24.401(c)(4)(iii);or 

(b)  Interest  on  a  loan  to  cover  moving 
expenses;  or 

(c)  Loss  of  goodwill;  or 

(d)  Loss  of  profits;  or 

(e)  Loss  of  trained  employees;  or 

(f)  Any  additional  operating  expenses 
of  a  business  or  farm  operation  incurred 
because  of  operating  in  a  new  location 
except  as  provided  in  §  24.304(a)(10);  or 

(g)  Personal  injury;  or 

(h)  Any  legal  fee  or  other  cost  for 
preparing  a  claim  for  a  relocation 
payment  or  for  representing  the  claimant 
before  the  Agency;  or 

(i)  Expenses  for  searching  for  a 
replacement  dwelling:  o: 

(j)  Physical  changes  to  the  real 
property  at  the  replacemen'  location  of 
a  business  or  farm  opera'icn  except  as 
provided  in  §  §  24.3G3fa)(3)  hu6 
§  24.304(a1;  or 

(k)  Costs  for  storage  of  personal 
property  on  real  property  already  owned 
or  leased  by  the  displaced  person. 

§  24.306     Rved  payment  for  moving 
expenses— nonresMantlal  n^oves. 

(a)  Business.  A  displaced  business 
may  be  ehgibie  to  choose  a  fixed 
payment  in  lieu  of  the  payments  for 
actual  moving  end  related  expenses, 
and  actual  reasonable  reestabhshment 
expenses  provided  by  §5  24.303  and 
24. 304.  Such  fixed  payment,  except  for 


payment  to  a  nonprofit  organization, 
shall  equal  the  average  annual  net 
earnings  of  the  business,  as  comfi.  ted  in 
accordance  with  paragraph  (e)  of  this 
sectioa  but  not  less  than  $1,000  nor 
more  than  $20,000.  The  displaced 
business  is  eligible  for  the  payment  if 
the  Agency  determines  that: 

(1)  The  business  owns  or  rents 
personal  property  which  must  be  moved 
in  connection  with  such  displacement 
and  for  which  an  expense  would  be 
incurred  m  such  move,  and.  the  buiiness 
vacates  or  relocates  from  its 
displacement  site. 

(2)  The  business  cannot  be  relocated 
without  a  substantial  loss  of  its  existing 
patronage  (cUentele  or  net  earnings).  A 
business  is  assumed  to  meet  this  test 
unless  the  Agency  determines  that  it 
will  not  suffer  a  substantial  loss  of  its 
existing  patronage;  and 

(3)  The  business  is  not  part  of  a 
commercial  enterprise  having  more  than 
three  other  entities  which  are  r»ot  being 
acquired  by  the  Agency,  and  wtiich  are 
under  the  same  ownership  and  engaged 
in  the  same  or  similar  business 
activities. 

(4)  The  business  is  not  operated  at  a 
displacement  dwelling  solely  for  the 
purpose  of  renting  such  dwelling  to 
others. 

(5)  The  busmess  is  not  operated  at  the 
displacement  site  solely  for  the  purpose 
of  renting  the  site  to  others. 

(6)  The  business  contributed  " 
materially  to  the  income  of  the 
displaced  person  during  the  2  taxable 
years  prior  to  displacement  (see 

5  24.2(e)). 

(b)  Determining  the  number  of 
businesses.  In  determining  whether  two 
or  more  displaced  legal  entities 
constitute  a  single  busmess  which  is 
entiUed  to  oniy  one  fixed  payment  all 
pertinent  factors  shall  be  considered, 
including  the  extent  to  which; 

(1)  The  same  premises  and  equipment 
are  shared; 

(2)  Substantially  ideiiticai  or 
interrelated  busmess  functions  are 
carried  out  and  business  and  finb.'".cial 
affairs  are  commingled. 

(3)  The  entities  are  held  out  to  the 
public,  and  to  those  ca-'stomarily  detiiing 
with  them,  a?  one  busir.esja  and 

(4)  The  same  person  or  closely  relaled 
persons  own,  control,  c;  manage  tLe 
affdirs  of  the  cntilies- 

(c)  Farm  cppranon  A  displaced  farm 
operation  (defined  at  §  24  2(1))  may 
choose  a  fixed  payment,  m  lieu  of  the 
payments  for  actual  moving  and  related 
expenses  and  actual  re3son&t)le 
reestablishment  expenses  in  an  arrount 
equal  to  its  average  annual  net  earrungs 
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••  computsd  In  accordance  with 
pantKruph  |e|  of  thii  •e<:tu)n.  but  not  ieftii 
tfiati  |1  (100  nor  morn  than  $2t).0(X)   In  the 
t  HHf  of  H  partial  acquisilion  iif  lanil 
whi(  h  was  a  farm  op««rnli(iii  bt-furf  !hf 
HI  (juimtion.  the  flueil  payment  shall  In- 
niail««  only  if  the  Agency  detertnineii 
that 

(1)  The  acquisition  of  part  of  the  land 
(nulled  th«*  t)p*>ralnr  to  \>e  liisplaced 
from  the  farm  operation  on  the 
r»'maininj<  land,  or 

(2|  The  partial  acquisition  caused  a 
substantial  chargje  in  the  nature  of  the 
farm  operation 

Id)  \onpnifit  •>nianization  A 
displacod  nonpnifit  organization  may 
chooae  a  fixed  payment  of  fl  (XXi  to 
S20.0U).  in  lieu  of  the  payments  for 
actual  movln)(  and  related  expenses  and 
actual  reasonable  reestablishmeni 
expense*,  if  the  A^ncy  determines  that 
It  (uinnot  be  r«l(K;«ted  without  a 
substantial  Iocs  of  existing  patninat^f 
(membership  or  clientele)   A  nonpnifii 
organtratiun  is  aaaum«<l  to  meet  this 
teat,  unless  the  A^ncy  demonstrates 
otherwise   Any  payment  in  excess  of 
Si. 000  muat  be  supported  with  rmancial 
statements  for  the  two  12-month  periods 
pnor  to  the  acquisition.  The  amount  U< 
be  u««d  for  the  payment  is  the  averaj^e 
of  Z  yean  annual  fpx>a«  revenues  leaa 
administrative  expenses  [Sff.  Apperuilx 
A  of  this  pari) 

|e)  Airerage  annual  not  mimmgs  of  a 
huamttss  or  farm  opmration  The  averajie 
annual  net  earnings  of  a  business  or 
farm  operation  are  one-half  of  its  net 
earnings  before  Federal  State,  and  local 
income  taxes  during  the  2  taxable  years 
immeiliateiy  pnor  to  the  taxable  year  m 
which  It  was  displaced  If  the  business 
or  fami  was  not  In  operation  for  the  full 
2  taxable  ynmn  prior  to  displacement, 
net  earnings  shall  be  based  on  the 
actual  period  of  operation  at  the 
displacement  site  during  the  2  taxable 
year*  pnor  to  displacement,  pro|ected  to 
an  annual  rate   Average  annual  n«t 
earnings  may  be  based  upon  a  differeni 
period  of  time  when  the  Agency 
determines  It  to  be  more  equitable  Net 
eanunga  Include  any  compensation 
ot)tained  from  the  business  or  farm 
operation  by  its  owner,  the  owner  » 
spouse,  and  dependents  The  displaced 
pemon  shall  furnish  the  Agency  proof  of 
net  earnings  through  income  tax  returns 
(:ertifie<f  financial  statements  or  other 
reasonable  evidence  whi'h  the  .'XRency 
determines  Is  satisf«ctor> 

(  24.307    Olaorattonary  utHty  retocatlor 
payinenta. 

(m|  Whenever  a  pro^rani  or  project 
undertaken  by  a  displacing  agenry 
<  au«e»  the  relcH;ation  of  a  utility  facility 
|see  ii  24  2  (aa)  and  |bb))  and  Ihe 


relocation  of  the  faality  creates 
extraordinary  expenses  for  its  owner. 
the  displacing  agency  may   at  its  option, 
make  a  relocation  payment  to  the  owner 
for  all  or  part  of  such  expenses,  if  the 
following  cntena  are  met 

(1)  TTie  utility  facility  legally  occupies 
State  or  local  government  property   or 
property  over  whirii  the  State  or  local 
Hovemmenl  has  an  easement  or  nghtof 
way  and 

(2)  The  utility  facility  a  nght  of 
occupancy  thereon  is  pursuant  t(j  State 
law  or  Uxal  ordinance  specifically 
authoniing  such  use.  or  where  such  use 
and  (H:cupancy  has  been  granted 
through  a  franchise,  use  and  cx;cupancy 
permit,  or  other  similar  agreement  and 

(31  Relo<;ation  of  the  utility  facility  is 
rv(juired  by  and  is  incidental  to  the 
primary  purpose  of  the  project  or 
program  undertaken  by  the  displacing 
agency:  and 

|4|  There  is  no  Federal  law.  other  than 
the  Uniform  Act  which  clearly 
eslatilishes  a  pwlicy  for  the  payment  of 
utility  moving  costs  that  is  applicable  to 
the  displacing  agerKy  s  program  or 
project,  and 

(51  State  or  local  government 
reimbursement  for  utility  moving  costs 
or  payment  of  such  costs  by  the 
displacing  afpnc)  is  in  accordance  with 
State  law 

(b)  For  the  purposes  of  this  section. 
the  term  "extraordinary  expenses" 
means  thoae  expenses  which,  in  the 
opinion  of  the  displaang  agency  are  not 
routine  or  predictable  expenses  relating 
to  the  utility's  occupancy  of  nghts-of 
way   and  are  not  ordinarily  budgeted  as 
operating  expenses,  unless  the  owner  of 
the  utility  facility  has  explicitly  and 
knowingly  agreed  to  bear  such  expenses 
as  a  condition  for  use  of  the  property,  or 
has  voluntarily  agreed  to  be  responsible 
for  such  expenses. 

(c)  A  relocation  payment  to  a  utility 
facility  owner  for  moving  costs  under 
this  section  may  not  exceed  the  cost  to 
functionally  restore  the  service 
disrupted  by  the  federally  assisted 
program  or  project,  less  any  increase  in 
value  of  the  new  facility  and  salvage 
value  of  the  old  facility  The  displacing 
agency  and  the  utility  facility  owner 
shall  reach  prior  agreement  on  the 
nature  of  the  utility  relot;ation  work  to 
be  accomplished,  the  eligibility  of  the 
work  for  reimbursement.  Ihe 
responsibilities  for  financing  and 
accomplishing  the  work,  and  the  method 
of  accumulating  costs  and  making 
payment   (See  Appendix  A.  of  this  part, 
\  24  307  ) 


Subpart  E— Daplacamant  Housing 
Paymanta 

}  34  401     Reptacamant  housing  payment 
lor  1  to-day  homaownar-occupanta. 

[a]  FJigibilits    A  displaced  person  ig 
eligible  for  the  replacemeni  housing 
payment  for  a  IBO-day  homeowner 
occupant  if  the  person: 

(1)  Has  actually  owned  and  ocrup:fd 
the  displacement  dwelling  for  not  less 
than  liV)  ilays  immediately  prior  to  the 
initiation  of  negotiations,  and 

(21  Purchases  and  occupies  a  decent, 
safe   and  sanitary  replacement  dwelling 
within  one  year  after  the  later  of  the 
following  dates  (except  that  the  Agency 
may  extend  siirh  one  year  penod  for 
good  cause) 

(i)  The  date  the  person  receives  final 
payment  for  the  displacement  dwelling 
or  in  the  case  of  condemnation,  the  date 
the  full  amount  of  the  estimate  of  just 
compensation  is  deposited  in  the  court, 
or 

(ii)  The  date  the  displacing  agency's 
obligation  under  \  24.204  is  met. 

(bj  Amount  of  payment.  The 
replacement  housing  payment  for  an 
eligible  tao-day  homeowner-occupant 
may  not  exceed  $22,500.  (See  also 
I  24  404  )  The  payment  under  this 
subpart  is  limited  to  the  amount 
necessary  to  relocate  to  a  comparable 
replacement  dwelling  within  one  year 
from  the  date  the  displaced  homeowner- 
occupant  is  paid  for  the  displacement 
dwelling,  or  the  date  a  comparable 
replacement  dwelling  is  made  available 
to  such  person,  whichever  is  later.  The 
payment  shall  be  the  sum  of: 

(1)  The  amount  by  which  the  cost  of  a 
replacement  dwelling  exceeds  the 
acquisition  cost  of  the  displacement 
dwelling,  as  determined  in  accordance 
with  paragraph  (c)  of  this  section;  and 

(2)  The  increased  interest  costs  and 
other  debt  service  costs  which  are 
incurred  in  connection  with  the 
mortgagefs)  on  the  replacement 
dwelling,  as  determined  in  accordance 
with  paragraph  (d)  of  this  section:  and 

(3)  The  reasonable  expenses 
incidental  to  the  purchase  of  the 
replacement  dwelling,  as  determined  in 
accordance  with  paragraph  (e)  of  this 
section 

(c)  Price  differential — (1)  Basic 
computation  The  pnce  differential  to  be 
paid  under  paragraph  (b)(1)  of  this 
section  IS  the  amount  which  must  be 
added  lo  the  acquisition  cost  of  the 
displar emrnt  dwelling  to  provide  a  total 
amount  equal  to  the  lesser  of: 

(il  The  reasonable  cost  of  a 
comparable  replacement  dwelling  as 
determined  in  accordance  with 
i  24.403(a),  or 


(ii)  The  purchase  price  of  the  decent, 
safe,  and  sanitary  replacement  dwelling 
actually  purchased  and  occupied  by  the 
displaced  person. 

(2)  Mixed-use  and  multi family 
properties.  If  the  displacement  dwelling 
was  part  of  a  property  that  contained 
another  dwelling  unit  and/or  space  used 
for  non-residential  purposes,  and/or  is 
located  on  a  lot  larger  than  typical  for 
residential  purposes,  only  that  portion  of 
the  acquisition  payment  which  is 
actually  attributable  to  the  displacement 
dwelling  shall  be  considered  its 
acquisitJoD  cost  when  computing  the 
price  differential. 

(3)  Insurance  proceeds.  To  the  extent 
necessary  to  avoid  duplicate 
compensation,  the  amount  of  any 
insurance  proceeds  received  by  a  person 
in  connection  with  a  loss  to  the 
displacement  dwelling  due  to  a 
catastrophic  occurrence  (fire,  flood  etc.) 
shall  be  included  in  the  acquisition  cost 
of  the  displacement  dwelling  when 
computing  the  price  differential.  (Also 
see  {  24.3.) 

(4)  Owner  retention  of  displacement 
dwelling.  If  the  owner  retains  ownership 
of  his  or  her  dwelling,  moves  it  from  the 
displacement  site,  and  reoccupies  it  on  a 
replacement  site,  the  purchase  price  of 
the  replacement  dwelling  shall  be  the 
sum  of: 

(i)  The  cost  of  moving  and  restoring 
the  dwelling  to  a  condition  comparable 
to  thatprior  to  the  move;  and 

(il)  The  cost  of  making  the  unit  a 
decent  safe,  and  sanitary  replacement 
dwelling  (defined  at  i  24.2(f]):  and 

(iii)  The  current  fair  market  value  for 
residential  use  of  the  replacement  site 
(see  Appendix  A  of  this  part 
i  24.401(c)(4)(iii)).  unless  the  claimant 
rented  the  displacement  site  and  there  is 
a  reasonable  opportunity  for  the 
claimant  to  rent  a  suitable  replacement 
site:  and 

(iv)  The  retention  value  of  the 
dwelliog.  If  such  retention  value  is 
reflected  in  the  "acquisition  cost"  used 
when  computing  the  replacement 
bousing  payment 

(d)  Increased  mortgage  interest  costs. 
The  displacing  agency  shall  determine 
the  factors  to  be  used  in  computing  the 
amount  to  be  paid  to  a  displaced  person 
under  paragraph  (b)(2)  of  this  section. 
The  payment  for  increased  mortgage 
interest  cost  shall  be  the  amount  which 
will  reduce  the  mortgage  balance  on  a 
new  mortgage  to  an  amount  which  could 
be  amortized  with  the  same  monthly 
payment  for  principal  and  interest  as 
that  for  the  mortgage(8)  on  the 
displacement  dwelling.  In  addition, 
payments  shall  include  other  debt 
service  costs,  if  not  paid  as  incidental 
costs,  and  shall  be  based  only  on  bona 


fide  mortgages  that  were  valid  liens  on 
the  displacement  dwelling  for  at  least 
180  days  prior  to  the  initiation  of 
negotiations.  Paragraphs  (d)  (1)  through 
(5)  of  this  section  shall  apply  to  the 
computation  of  the  increased  mortgage 
interest  costs  payment  which  payment 
shall  be  contingent  upon  a  mortgage 
being  placed  on  the  replacement 
dweUing. 

(1)  The  payment  shall  be  based  on  the 
unpaid  mortgage  balance(8)  on  the 
displacement  dwelling;  however,  in  the 
event  the  person  obtains  a  smaller 
mortgage  than  the  mortgage  balance(s) 
computed  in  the  buydown  determination 
the  payment  will  be  prorated  and 
reduced  accordingly.  (See  Appendix  A 
of  this  part)  In  the  case  of  a  home 
equity  loan  the  unpaid  balance  shall  be 
that  balance  which  existed  180  days 
prior  to  the  initiation  of  negotiations  or 
the  balance  on  the  date  of  acquisition, 
whichever  is  less. 

(2)  The  payment  shall  be  based  on  the 
remaining  term  of  the  mortgage(8)  on  the 
displacement  dwelling  or  the  term  of  the 
new  mortgage,  whichever  Is  shorter. 

(3)  The  interest  rate  on  the  new 
mortgage  used  in  determining  the 
amount  of  the  payment  shall  not  exceed 
the  prevailing  fixed  interest  rate  for 
conventional  mortgages  currently 
charged  by  mortgage  lending  institutions 
in  the  area  in  which  the  replacement 
dwelling  is  located. 

(4)  Purchaser's  points  and  loan 
origination  or  assumption  fees,  but  not 
seller's  points,  shall  be  paid  to  the 
extent 

(i)  They  are  not  paid  as  incidental 
expenses; 

(ii)  They  do  not  exceed  rates  normal 
to  similar  real  estate  transactions  in  the 
area; 

(iii)  The  Agency  determines  them  to 
be  necessary;  and 

(iv)  Tlie  computation  of  such  points 
and  fees  shall  be  based  on  the  unpaid 
mortgage  balance  on  the  displacement 
dwelling,  less  the  amount  determined  for 
the  reduction  of  such  mortgage  balance 
under  this  section. 

(5)  The  displaced  person  shall  be 
advised  of  the  approximate  amount  of 
this  payment  and  the  conditions  that 
must  be  met  to  receive  the  payment  as 
soon  as  the  facts  relative  to  the  person's 
current  mortgage  (s)  are  known  and  the 
payment  shall  be  made  available  at  or 
near  the  time  of  closing  on  the 
replacement  dwelling  in  order  to  reduce 
the  new  mortgage  as  intended. 

(e)  Incidental  expenses.  The 
incidental  expenses  to  be  paid  under 
paragraph  (b)(3)  of  this  section  or 
§  24,402(c)(l)  are  those  necessary  and 
reasonable  costs  actually  incurred  by 
the  displaced  person  incident  to  the 


purchase  of  a  replacement  dwelling,  and 
customarily  paid  by  the  buyer, 
including: 

(1)  Legal,  closing,  and  related  costs, 
including  those  for  title  search. 
preparing  conveyance  instruments, 
notary  fees,  preparing  surveys  and  plats, 
and  recording  fees. 

(2)  Lender.  FHA.  or  VA  applicabon 
and  appraisal  fees. 

(3)  Loan  origination  or  assumption 
fees  that  do  not  represent  prepaid 
interest 

(4)  Certification  of  structural 
soundness  and  termite  inspection  when 
required. 

(5)  Credit  report 

(6)  Owner's  and  mortgagee's  evidence 
of  tiUe,  e.g..  title  insurance,  not  to 
exceed  the  costs  for  a  comparable 
replacement  dwelling. 

(7)  Escrow  agent's  fee. 

(8)  State  revenue  or  documentary 
stamps,  sales  or  transfer  taxes  (not  to 
exceed  the  costs  for  a  comparable 
replacement  dwelling). 

(9)  Such  other  costs  as  the  Agency 
determines  to  be  incidental  to  the 
purchase. 

(f)  Rental  assistance  payment  for  180- 
day  homeowner  A  180-day  homeowner- 
occupant  who  could  be  eligible  for  a 
replacement  housing  payment  under 
paragraph  (a)  of  this  section  but  elects 
to  rent  a  replacement  dwelling,  is 
eligible  for  a  rental  assistance  payment 
not  to  exceed  $5,250,  computed  and 
disbursed  in  accordance  with 
S  24.402(b). 

§24.402    Rapiaeamam  Iteuring  payiaant 
fof  XKday  occiyiU. 

(a)  Eligibility.  A  tenant  or  owner- 
occupant  displaced  from  a  dweUing  is 
entitled  to  a  payment  not  to  exceed 
$5,250  for  rental  assistance,  as  computed 
in  accordance  with  paragraph  (b)  of  this 
section,  or  downpayment  assistance,  as 
computed  in  accordance  with  paragraph 
(c)  of  this  section,  if  such  displaced 
person: 

(1)  Has  actually  and  lawfully  occupied 
the  displacement  dwelling  for  at  least  90 
days  immediately  prior  to  the  initiation 
of  negotiations;  and 

(?)  Has  rented,  or  purchased,  and 
occupied  a  decent  safe,  and  sanitary 
replacement  dwelling  within  1  year 
(unless  the  Agency  extends  this  period 
for  good  cause)  after 

(i)  For  a  tenant  the  date  he  or  she 
moves  from  the  displacement  dwelling. 
or 

(ii)  For  an  owner-occupant  the  later 
of: 

(A)  The  date  he  or  she  receives  final 
payment  for  the  displacement  dwelimg, 
or  in  the  case  of  condemnation,  the  date 
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the  luil  •mi>iuil  of  th*-  rstimatw  of  lutt 
conipi'ii.sHlJon  !■  d«*po«i'««(i  ifcith  'K(» 
court,  or 

(B)  The  dale  he  or  »hf  -imvi-ii  fnim  th»" 
i!  t;  lrtrprn«it  d«*al)in>( 

'  '  Htfitiai  aKtittancf  fxi;  mr.if— (1) 
Aminjnt  of  payntmit  An  eltjptiie 
cl:splrt{  fit  ptTHiin  who  r^nts  n 
rrpU»i.«>m«nl  dwvUinfi  ui  piititlmj  tn  n 
pii>rr.f:it  nc!  f)  cxi.efd  tS.JiO  f(rr  rental 
nit.i'Hlanca   |S*^  «1«(1  |  i:4  404  1  Such 
p.unifnl  •iutii  b«  4^  timet  the  amuant 
of)iuiii»!d  by  nulitrai  liiix  'hf  ('.!»»■ 
nionthly  r«olai  few  Lhe  diapiacemriil 
duvsilut^  fruiii  ihc  ioaattr  of 

(i)  Vhf  ni'inlVily  rt-iit  irul  c !itiru«l*»d 
it\friix«-  miiiiihly  (.ml  af  utilitiaa  firr  a 
uin<.(.kMr«Ltila  repiaoiirunit  Jvwviuii^  or 

111  Tha  munthty  rt-nt  and  a^liruatad 
Mvf^iixr  mcinlhly  ctkat  ^J  atih!)us  tar  the 
iif><  flit   i<ifi>  niid  lanjtary  ivpLdL«!iu!at 
(iw^thn^  HI  tiitiliy  iXTru^jied  hy  the 
d'.spl.n  ed  fx"r»i)n 

I  J'  H<i3e  mcnlhly  rrrUi!  fi'r 
if-ipliictuvfnt  d'wr'.hn^  Tb«>  hn»vt 
monthly  n»n!«(  for  the  displHLciiicnt 
dwelling  m  the  lena^r  of 

III  TSe  avt^age  monthly  ctiat  for  rent 
Hnd  utiHttm  «t  ttie  dinplHi-emtTit 
dwiviing  for  rt  rciisourtSiii"  penotl  pnnr  to 
dlnplrtf-*iiTtm1   at  drtrrmnird  by  thf 
Ajtetiry    (Frrr  tin  owner  <« nipnnt,  iiiie 
the  fair  markel  n-nl  frrr  ttie  diirfila' emr nt 
dwflltnjj  For  n  tanani  who  pHid  hnip  nr 
no  rrnt  for  ttw  duplHrenierit  dwellirijj. 
uie  the  fair  mnHirl  rent   nnleaa  it«  u«e 
w<»uld  rowih  tn  a  Karriwhip  her  aime  of 
thf  penton'a  inawie  or  other 
nr».iitimt«iioeaV  ^^n 

|L|   ITiirfy  I  Ml)  penrnt  'if  the  pernona 
Mveni^e  groat  houatfht^it!  incumr   [U  tha 
(XT^tin  rrftiti'n  to  pro\kl«!  dppmpniita 
evKitiiu  e  of  ini  liine  or  is  h  d«p0ud«tnl. 
the  !>«••  tnonfhty  rental  »h«l!  be 
nttahMahed  tolely  on  the  crMend  ui 
pdni^niph  (hlfJIfll  tjf  thit  aticfliin  A  full 
rime  ttudenl  or  rwalderU  of  an  Irutltufion 
may  he  aaauved  to  be  a  dependent, 
unlet*  the  perum  deTBonitrntej 
(rth«n-w1ae  t  or 

•  ui)  XYm  ttHal  of  The  smountt 
detiKnati'd  for  thalter  nnd  utilitu-t  If 
rwrtvHrji  a  welfnTB  attiatnnre  paymeTii 
fiT»m  a  profram  that  detignatet  The 
arTtfwnta  frw  thefler  arid  utlhtiea 

|.<)  SianntT  .^f  Jmhiimerm'nt  A  rental 
dtt'.ntanoe  pmymmtA  may.  at  the 
Axeary't  <Ma<JW<loft.  he  dithtiraed  \n 
either  a  tcnp  aam  or  hi  tnatallmentt 
\  (inwever  ««r*^  m*  hraited  hy 
I  i4  ■4<i3(n.  the  full  ammint  Teatt 
immedSatehv.  wh*thrr  or  not  rtiere  it  any 
lat«r  chawjie  in  fhm  per»«m  •  tnr«-»me  or 
rent   or  in  the  iondii;oti    t  Io«  dt-.m  of 
the  prraoa'a  kouatn^ 

|(-|  [ycwnpcvmenl  ,:-is.sU!:u  e 
[XI  van«nl — { 1 1  Amount  <  if  paymfnt   ,\ii 
eliytbla  d»pUo«d  p«r*oa  wbo  purckaaaa 
a  repiacOTMRt  ^taidht^  ta  antltUil  to  • 


drrwrtpayment  astistiince  paytnent  tn 
the  amoiiTit  the  pemon  would  rereive 
undtr  parwjmph  (hi  of  thts  tertion  if  the 
pennw  reirted  a  rrnnparnble 
repla'-rment  dwelHnf   W  the  discretion 
of  the  Ajjency   a  downpnyment 
aamataara  payment  may  be  inrreHsed  to 
any  aoKmnt  not  to  exceed  S5.290 
HiJwe\PT  tt»e  payment  to  a  displaced 
homeowner  thai)  not  exceed  the  amount 
the  owner  wodd  rerj^ive  under 
S  :4  4OT(h)  tf  he  or  the  met  the  1«0  dLay 
oorrrpatXT  requirement   An  Ajfenry't 
diacrertmi  to  prrrmde  the  maximum 
pafment  ahall  be  exeroaed  in  a  unrfonn 
and  rrm«t«t«nt  maimer,  to  that  eligible 
diHpUced  peraona  ia  like  ctrramslsncea 
are  treated  aqually  A  displaced  penon 
eligible  to  receJre  a  paytnenl  as  a  180- 
day  owner -occtfpant  under  |  14  40Ha)  it 
not  elifrtile  for  ttu*  p»ayTncn1  (See  al»o 
App«T»dH  A  <rf  thit  part.  |  Z4  4021  d  ) 

\t)  AppfKnttrm  n* ptr^Tvgrrt  The  full 
amount  of  the  replacement  htnrstrig 
payment  for  downpayment  asMttanoe 
■Mrtt  ha  Bpfriied  to  thip  ptirchase  pnne  of 
l*»e  re^ilar«n*nt  dwelhiyj  and  related 
inr.idefltal  expenaea 

9  34  403 

I H 1  U&tmrm.niitfi  cost  of  ccwnpamhi» 
rfp'.antwwnt  ctweHiag  The  tipper  hmlt  of 
a  repiacaraeDt  hotiains  payment  ahaU  be 
hasnd  oo  the  coat  of  a  coia^arable 

replncement  dwellin>j  Idefifted  at 

»:4  2|dM 

[1|  if  arailabia.  at  kiaat  three 
cumpHrabie  ifianwianl  dweliinca  ahall 
be  examined  and  the  payment  conqwited 
on  tha  baaia  ai  iIm  dwcIttaiK  moat  naarty 
repretentHtive  of.  and  equal  to.  or  better 
thaa.  Mtm  diaptaoefaent  dwwUhiji  An 
a^tiiatviaart  ahall  be  made  to  the  aaktn^t 
prK.e  of  any  dwelling,  to  the  extent 
liitttfiad  by  leeal  market  data  (aee  aiao 
I  24  2n6{al(2)  and  Appemffx  A  of  Ihii 
part^  An  obnoui ly  overpncsri  dweUlas 
may  be  i|piore<l 

(Z\  If  <ha  atle  of  the  o>fnpanibie 
rw^»lac«wen«  dKvtiUmf  lacka  a  ma^ 
exterior  atlrtbate  of  mm  diaplaremont 
dwelling  site  (eg.,  the  atte  it 
tignificantiv  amafler  or  doea  not  contain 
a  twtmming  poolV  the  Tahie  of  wuch 
attnbole  ahall  be  tnbtrarted  frnm  the 
ac(|alalti<Hi  coat  of  (he  dtaphiuaiuent 
dtwtiWtog  far  pmpuaet  of  cotnpTittnj  the 
pay  aieiit 

(1)  ff  tha  noijuiaitton  of  a  portion  of  a 
typical  reanlantial  property  catraea  the 
dtaplacantefit  of  the  owner  frotn  the 
dwelling  and  tha  remainder  is  a 
buildrthle  rwatdential  lot.  the  Agency 
may  offer  tn  parchaae  the  entire 
pnjperly  U  tha  owrwr  refuaaa  to  tell  the 
reif  tndar  to  the  Anency.  the  farr  market 
valiia  €4  ^M  rantalndeT  may  be  added  to 
the  aoqataMma  coat  of  the  dtapiacamerrt 


dwelling  for  purpoaea  of  competing  the 
replacement  housing  payment 

(41  To  the  extent  feasible,  comparable 
replflcemant  dwellingt  thall  be  »t!lected 
from  the  neighborhood  in  whj(.h  the 
displrfc^'menl  dwelling  was  locatt-d  ar.  J 
that  It  not  poaaible,  in  nearby  or  tunilar 
neighborhoodj  where  housing  costt  are 
generally  the  same  or  higher 

(b)  InsperUon  of  replai-emenl 
d^-el!mg.  Before  making  a  repla(;ement 
housing  paynent  or  releasing  a  ;tdyment 
from  etcrow.  the  Agency  or  its 
detigoalKd  represeatative  shulJ  inspect 
the  replacement  dwelling  aod  determine 
wht!lhar  it  is  a  daca&t  safe,  and  sanitary 
dwelling  at  deflited  at  i  2AJXT] 

(c)  Purchase  of  replacement  dwelling. 
A  dispiacad  peraoo  i*  caaaidered  to 
have  met  the  raquinBOimt  to  purchase  a 
repldcemaQt  dtvelUog,  i/  the  person 

(X]  Pun^aaea  a  dwaliiiig:  or 

(Z;  Purchaaes  aad  rahabili tales  a 

BubstaOfdard  dwnliioff  or 

\i]  Relocates  a  dwaUmg  which  be  or 

she  owns  or  purchases,  or 

(4)  Constmcts  a  dMroiling  on  a  aite  ha 
or  she  owns  or  porchaaes:  or 

(5)  Cotrtracts  far  the  purcfaaae  or 
ooBatructxM  of  a  dwelling  nn  a  aite 
providad  b^  a  bmider  or  on  a  site  the 
person  owns  or  purchases. 

(6)  Currently  ownt  a  previously 
purchaaad  dwelling  and  srte.  valuation 
of  which  shall  be  on  the  baais  of  current 
fair  market  vahia. 

(dj  (yrcupancv r9qutrtir\entB  for 
diapJacement  or  repk/cement  dwvllm^ 
No  persoo  shall  be  denied  ehftbility  for 
a  ra^laoMii0Rt  hoaaing  payment  solely 
l>ectrwae  tha  peraon  is  unaWe  to  meet  the 
occupancy  rvpuiieuientB  set  forth  m 
these  regnlatkms  fw  a  i>aason  beyond 
has  or  her  ootrtrwl.  tnchiding: 

(1)  A  diaaster,  an  einetyfiicy.  or  an 
iiiiinent  threat  to  tha  paWic  Wealth  or 
welfare,  at  determined  by  the  President, 
the  Federal  agency  fundh^g  the  project, 
or  the  displacing  agency;  or 

(71  Another  reason,  snch  as  s  delay  In 
the  constiULtiuii  of  the  reijlscPTnenl 
dwelling,  military  reserra  doty,  or 
hoapitafstay,  as  determined  by  the 
Agency- 

(e)  Convprsjor\  ofpayinenL  A 
dtsplaced  person  who  Initially  rents  a 
replacement  dwelling  and  receives  a 
rental  assistance  payment  under 
I  24  402(b}  Is  eligible  To  receive  a 
payment  under  f  »4.4m  or  |  24  402(cl  if 
he  or  she  meets  the  eligibility  criteria  for 
such  payments,  including  purchase  and 
occupancy  within  the  prescribed  1  year 
penod  Any  poitlor  of  the  rental 
BBBiBtance  payment  ^t  has  been 
disbursed  shall  be  deducted  from  tha 
payment  coiaputed  under  |  24.401  or 
I  24  40Z{cy 


(f)  Payment  after  death.  A 
replacement  housing  payment  U 
personal  to  the  displaced  person  and 
upon  his  or  her  death  the  undisbursed 
portion  of  any  such  payment  shall  not 
be  paid  to  the  heirs  or  assigns,  except 
that 

(1)  The  amount  attributable  to  the 
displaced  person's  period  of  actual 
occupancy  of  the  replacement  housing 
shall  be  paid. 

(2)  The  full  payment  shall  be 
disbursed  in  any  case  in  which  a 
member  of  a  displaced  family  dies  and 
the  other  family  memberfs)  continue  to 
occupy  a  decent  safe,  and  sanitary 
replacement  dwelling. 

(3)  Any  portion  of  a  replacement 
housing  payment  necessary  to  satisfy 
the  legal  obligation  of  an  estate  in 
connection  with  the  selection  of  a 
replacement  dwelling  by  or  on  behalf  of 
a  deceased  person  shall  be  disbursed  to 
the  estate. 

124.404    Raptacamant  houaing  of  last 


(a)  Determination  to  provide 
replacement  housing  of  last  resort 
Whenever  a  program  or  project  cannot 
proceed  on  a  timely  basis  because 
comparable  replacement  dwellings  are 
not  available  within  the  monetary  limits 
for  owners  or  tenants,  as  specified  in 
I  24.401  or  §  24.402,  as  appropriate,  the 
Agency  shall  provide  additional  or 
alternative  assistance  under  the 
provisions  of  this  subpart.  Any  decision 
to  provide  last  resort  housing  assistance 
must  be  adequately  justified  either 

(1)  On  a  case-by-case  basis,  for  good 
cause,  which  means  that  appropriate 
consideration  has  been  given  to: 

(i)  The  availability  of  comparable 
replacement  housing  in  the  program  or 
project  area;  and 

(ii)  The  resources  available  to  provide 
comparable  replacement  housing;  and 

(hi)  The  individual  circumstances  of 
the  displaced  person;  or 

(2)  By  a  determination  that: 

(i)  There  is  bttle,  if  any,  comparable 
replacement  housing  available  to 
displaced  persons  within  an  entire 
program  or  project  area;  and,  therefore, 
last  resort  housing  assistance  is 
necessary  for  the  area  as  a  whole;  and 

(ii)  A  program  or  project  cannot  be 
advanced  to  completion  in  a  timely 
manner  without  last  resort  housing 
assistance;  and 

(iii)  The  method  selected  for  providing 
last  resort  housing  assistance  is  cost 
effective,  considering  all  elements  which 
contribute  to  total  program  or  project 
costs.  fWill  project  delay  justify  waiting 
for  less  expensive  comparable 
replacement  housing  to  become 
available?] 


(b)  Basic  rights  of  persona  to  be 
displaced.  Notwithstanding  any 
provision  of  this  subpart  no  person 
shall  be  required  to  move  from  a 
displacement  dwelling  unless 
comparable  replacement  housing  is 
available  to  such  person.  No  person  may 
be  deprived  of  any  rights  the  person 
may  have  under  the  Uniform  Act  or  this 
part.  The  Agency  shall  not  require  any 
displaced  person  to  accept  a  dwelling 
provided  by  the  Agency  imder  these 
procedures  (unless  the  Agency  and  the 
displaced  person  have  entered  into  a 
contract  to  do  so)  in  lieu  of  any 
acquisition  payment  or  any  relocation 
payment  for  which  the  person  may 
otherwise  be  eligible. 

(c)  Methods  of  providing  comparable 
replacement  housing.  Agencies  shall 
have  broad  latitude  in  implementing  this 
subpart  but  implementation  shall  be  for 
reasonable  cost  on  a  case-by-case  basis 
unless  an  exception  to  case-by-case 
analysis  is  justified  for  an  entire  project 

(1)  The  methods  of  providing 
replacement  housing  of  last  resort 
include,  but  are  not  limited  to: 

(i)  A  replacement  housing  payment  in 
excess  of  the  limits  set  forth  in  S  24.401 
or  S  24.402.  A  rental  assistance  subsidy 
under  this  section  may  be  provided  in 
installments  or  in  a  lump  sum  at  the 
Agency's  discretioiL 

(ii)  Rehabilitation  of  and/or  additions 
to  an  existing  replacement  dwelling. 

(iii)  The  construction  of  a  new 
replacement  dwelling. 

(iv)  The  provision  of  a  direct  loan, 
which  requires  regular  amortization  or 
deferred  repayment  The  loan  may  be 
unsecured  or  secured  by  the  real 
property.  The  loan  may  bear  Interest  or 
be  interest-free. 

(v)  The  relocation  and,  if  necessary, 
rehabilitation  of  a  dwelling. 

(vi)  The  purchase  of  land  and/or  a 
replacement  dwelling  by  the  displacing 
agency  and  subsequent  sale  or  lease  to, 
or  exchange  with  a  displaced  person. 

(vii)  The  removal  of  barriers  to  the 
handicapped. 

(viii)  "The  change  in  status  of  the 
displaced  person  with  his  or  her 
concurrence  from  tenant  to  homeowner 
when  it  is  more  cost  effective  to  do  so, 
as  in  cases  where  a  downpayment  may 
be  less  expensive  than  a  last  resort 
rental  assistance  payment 

(2)  Under  special  circumstances, 
consistent  with  the  definition  of  a 
comparable  replacement  dwelling, 
modified  methods  of  providing 
replacement  housing  of  last  resort 
permit  consideration  of  replacement 
housing  based  on  space  and  physical 
characteristics  different  from  those  in 
the  displacement  dwelling  (see 
Appendix  A,  of  this  part  S  24.404). 


including  upgraded,  but  smaller 
replacement  housing  that  is  decent  safe, 
and  sanitary  and  adequate  to 
accommodate  individuals  or  families 
displaced  from  marginal  or  substandard 
housing  with  probable  functional 
obsolesence.  In  no  event,  however,  shall 
a  displaced  person  be  required  to  move 
into  a  dwelling  that  is  not  functionally 
equivalent  in  accordance  with 
{  24.2(d)(2). 

(3)  The  agency  shall  provide 
assistance  under  this  subpart  to  a 
displaced  person  who  is  not  eligible  to 
receive  a  replacement  bousing  payment 
under  {{  24.401  and  24.402  because  of 
failure  to  meet  the  length  of  occupancy 
requirement  when  comparable 
replacement  rental  housing  is  not 
available  at  rental  rates  within  the 
person's  financial  means,  which  is  30 
percent  of  the  person's  gross  monthly 
household  income.  Such  assistance  shall 
cover  a  period  of  42  months. 

Subpart  F— Mobile  Homn 
S  24.501    AppBcabWy. 

This  subpart  describes  the 
requirements  governing  the  provision  of 
relocation  payments  to  a  person 
displaced  from  a  mobile  home  and/or 
mobile  home  site  who  meets  the  basic 
eligibility  requirements  of  this  part. 
Except  as  modified  by  this  subpart  such 
a  displaced  person  is  entitled  to  a 
moving  expense  payment  in  accordance 
with  Subpart  D  and  a  replacement 
housing  payment  in  accordance  with 
Subpart  E  to  the  same  extent  and 
subject  to  the  same  requirements  as 
persons  displaced  from  conventional 
dwellings. 


{24.502    Moving  and  ratatad  « 


(a)  A  homeowner-occupant  displaced 
from  a  mobile  home  or  mobile  homesite 
is  entiUed  to  a  payment  for  the  cost  of 
moving  his  or  her  mobile  home  on  an 
actual  cost  basis  in  accordance  with 

S  24.301.  A  non-occupant  owner  of  a 
rented  mobile  home  is  eligible  for  actual 
cost  reimbursement  under  S  24.303. 
However,  if  the  mobile  home  is  not 
acquired,  but  the  homeowner-occupant 
obtains  a  replacement  housing  payment 
under  one  of  the  circumstances 
described  at  §  24.503(a)(3l.  the  ovraer  is 
not  eligible  for  payment  for  moving  the 
mobile  home,  but  may  be  eligible  for  a 
payment  for  moving  personal  property 
from  the  mobile  home. 

(b)  The  following  rules  apply  to 
payments  for  actual  moving  expenses 
under  §  24.301: 

(1)  A  displaced  mobile  homeowner, 
who  moves  the  mobile  home  to  a 
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raplacemant  stta.  la  alliffblc  fer  tb« 
r«*«onabt«  ooat  of  dUaMvmbHng. 
miivlriH.  dnd  raaMuuidllng  any  rttachad 
appun«fMnc0«.  Mich  ■•  porrh««.  d«ck«. 
■kirtlnfi-  and  awnWi^  wMch  went  not 
acquirro.  UMfeorttif  of  ttM  anlt.  and 
\MU*y  V>ok  M'  fllMifM 

(21  If  a  motaiia  hooM  requtrtt  rvpaln 
and/or  iBu4lfluall«H  ao  that  H  can  be 
mnved  and/or  wmim  Vacant,  aafe.  and 
•anilary  and  the  Agency  detuiiukioa 
that  It  wouid  be  aoaoonicaliy  iaadble  to 
Incur  the  aililllnwial  a ipan— .  tha 
rcaaonafaia  aaa<  at  aack  tmpmin  and/or 
modificatioaa  ta  raimburaabie. 

( 1|  A  ncnratumable  mobila  home  park 
enkvnoa  taa  it  ralBbaraabIa  to  tlka 
extent  it  doca  not  aujaad  tba  faa  at  a 
comparaya  nablla  boiaa  park,  tf  tke 
person  im  diaplaoad  fiom  a  ^cibtW  hooia 
park  ar  tha  A^ancf  iliitiailnaa  that 
paynoai  of  tha  Ih  to  aacaaavy  la  affact 
ralocafeoa. 

I  24,509    Rapiaoamant  Itouaki^  paymant 

(a)  A  diiplaced  owner-occupant  of  a 
mobile  home  !•  entitiad  to  a  repHtcomaart 
housing  payniMit.  not  to  axoaad  t?7.KW. 
undor  |  M.401  if: 

( 1 )  Tha  p«aoB  bo«b  oavMd  Iha 
displaramaal  laaMa  kama  aad  oocuptad 
It  oa  tha  diiplTiaaaant  aita  for  at  Waat 
180  daya  lauMdlaiaiy  pnor  to  the 
inituUioa  of  aagotlationa. 

(2)  Tha  paraoa  laaati  tha  «»th«r  boaic 
elifiibihty  raquiraaaota  ai  i  2AAOl(»i: 
and 

(3)  Tha  A^oncy  aujuiraa  the  laobila 
home  and/ or  mobile  bame  aUa.  or  (ha 
mobile  hoaM  la  not  aoquirad  by  the 
Agency  but  tha  ownar  is  diaplaoad  frvn 
the  mobile  home  because  the  Agaocy 
determines  that  the  mobile  home 

(M  to  aot  and  caiMot  eoQaonik»lly  he 
made  decent,  safe,  and  sanitary:  or 

(uj  Caoaat  ha  raiacated  without 
Bubatantial  daia^e  or  uureaaonaMe 
cost:  or 

(in)  /"»'t~^  he  relocated  haciiuae 
there  la  no  available  coaparahle 
replaceaeol  aila;  or 

(ivj  Caoaot  be  nalacatad  bacauae  ll 
does  no4  aiaet  mohMa  husM;  park 
entrnnoe  faquireiaaatB 

(bj  if  the  mobiie  home  i*  not  aoguirad. 
and  lb«  A^eocy  detennuMM  that  U  ka  oot 
practiuil  to  relocate  U.  the  acquiaition 
coat  of  the  displacamanl  dweUing  uaed 
when  COM  puling  the  pnce  diilerenttal 
amouat  daacrlbed  at  |  24  4m(c).  ahall 
inclvMie  tha  saivaae  valu«  or  trade-m 
value  of  the  mobile  home,  whichever  to 
higher 

Maplaaaniai 


replacement  hoosing  paymant.  oot  to 
exceed  SS.290.  onder  |  24.402  If; 

( a  1  "nie  peraon  actuaDy  occnpied  tha 
displacement  mobHe  borne  on  the 
displacement  site  far  at  least  tO  days 
Immedlatoiy  prtor  to  the  initiation  of 
na  aotia  tlonc 

(dJ  yyn  peraon  meets  the  other  baalc 
ellfibiHty  requirements  at  |  24.402(a): 
and 

(c)  The  Agency  acquires  the  mobile 
home  and/or  mobile  home  site,  or  the 
mobAe  home  la  sot  acquired  by  tha 
Agency  bat  the  owner  or  tenant  is 
displaced  hmn  the  mobile  home  bacauae 
of  one  of  the  ckcumalaacea  dascdbed  at 
I  24.50S(a)t3). 


forW-dayi 

A  diaplaoed  tenant  or  owner -occnpant 
of  a  mobito  home  to  eligible  for  a 


(a)  MepJaoBmtant  houmng  paymmU 
baaad  am  dwaUaig  and  aita.  Beth  tha 
mobile  haaaa  and  anobiU  hone  flM 
be  ooaaidafad  whaa  u— [Mttng  a 
replacemeal  hanahig  yoyaaaaft  For 
example,  a  4topiacad  iMhtte  hoaw 
occupant  may  hova  ownad  ^ 
dlaplaoapwt  BoMle  booM  aod  rented 
the  eKe  or  may  have  rented  the 
dlafilaoaaMat  ■obtle  home  and  owned 
the  iMa.  Alaa,  a  paraon  may  elect  to 
purchaae  a  repUaaaMcit  noMle  home 
and  rent  a  replacement  aite.  or  rent  a 
repiaoaaaent  mobne  bome  and  purcnaac 
a  replaoeaaent  aMe  fan  each  caaea.  the 
total  replacement  housing  pajrment  ahaU 
consist  of  a  payment  for  a  dwelhug  and 
a  payment  for  a  site,  each  computed 
under  the  appHcafaie  section  in  Subpart 
R.  Howe^rer.  the  total  replaoemant 
housing  payment  ander  Subpart  E  shall 
not  exceed  ^e  maximum  payment 
(either  S22.500  or  S5.250)  permitted 
under  the  section  thai  governs  the 
computation  for  tha  dweUing.  (See  alao 

\  24.«3tb) ) 

(b)  Cxjst  a*  comparable  nplacement 
dwelling — (\)  If  a  comparable 
replacezneiM  mobile  home  is  not 
available,  the  replacement  housing 
payment  shall  be  computed  an  the  baau 
of  the  reasonable  cost  of  a  convantioaal 
comparable  replacement  dwelling- 

(2)  If  the  Agency  determines  that  it 
would  be  practical  to  relocate  the 
mobile  home,  bal  the  owner -occupant 
elects  not  to  do  to,  the  Agency  may 
determine  that,  for  purpoaas  of 
computing  the  price  diffeieDUal  under 
t  24.401(c].  the  cost  of  a  comparable 
replacement  dwelling  is  the  sum  of: 

(i|  The  vahie  of  the  mobile  home, 

(ii)  The  cost  of  any  necessary  repairs 
or  modfflcatioQs,  and 

(ill)  l^e  eatimaled  coat  of  moving  the 
mobfte  home  to  a  replacement  site. 

(c)  Initiation  df  negotiations.  IT  the 
mobile  home  to  not  actually  acquired. 


but  the  occupant  to  cooaideiad  dtoplaced 
und«  this  part  the  "talhatian  of 
ne^tiatioDs"  to  the  Initiatian  of 
negotiatk)Ba  to  acquire  the  land.  or.  if 
the  land  to  not  acquired,  the  writtaD 
notification  that  he  or  she  is  a  displaced 
person  under  Ihto  pait 

(d]  Aanaoii  mtovm  mobiie  kum*.  If  Ike 
o%vner  to  rainharaad  far  Iha  ooat  of 
moving  the  mobile  home  under  Ihto  part 
he  or  she  Is  aot  ehglUe  to  seoaive  a 
replacematot  hnsiai«|  paynent  to  i 
in  purchaiint  or  rentteg  a  i 
mohik  hama.  The  paraoa  aiay.  ho 
be  ellgihle  for  aaatotanoe  hi  i 
or  renting  a  replaceaaot  atta. 

(e)  Partial aoquialUoii  afatolule  boom 
park.  T^  aoqatoilkiB  of  a  poiiUn  of  a 
mobile  haaa  paric  piapeity  wmj  leave  a 
remainiag  part  af  tlia  pwipaity  ttiat  ta  aot 
Btiaq— »a  to  outinaa  <fa»  oparatloH  of 
tha  pack.  If  the  A^aty  determinea  that 

a  mobile  home  located  in  the  remaining 
part  of  tha  property  muat  be  moved  m»  a 
direct  reault  of  the  project  the  owner 
and  any  tenant  ahall  be  cnnairifired  a 
displaced  person  arho  to  entttlad  to 
relocation  paymento  and  other 
assistance  under  thto  part 


t24.*»1 

This  subpart  permJto  a  State  Agency 
to  fulfill  iU  responsibilities  tinder  the 
Uniform  Act  by  certifying  that  it  shall 
operate  In  accordance  with  State  laws 
and  regulatloBS  which  ahall  acaompUsh 
the  puipoae  and  effect  of  the  Uniform 
Act  in  lieu  of  providing  the  aaaurances 
required  by  f  2/iA  of  this  part 


|24.B0t 

(a)  General.  (1)  The  State  governor,  or 
hto  or  her  desiyue.  on  behalf  of  any 
State  agency  or  agenries  mt)/  apply  for 
certification  in  accordance  witb  thto 
section 

(2)  The  goveracr  may  deaienate  a  lead 
agency  to  administer  oartificalion  in 
accordance  with  thia  aactian. 

(b)  RaapoimibilHiae  of  State  agency — 
(1)  The  State  agency's  application  shaQ 
be  submitted  to  the  governor,  or  his  or 
her  deaignae.  for  approval  or 
disapproval. 

(2)  The  State  agency  appHcation  shall 
contain  a  statement  that  the  State 
agency  shall  carry  out  the 
reeponstblktles  imposed  tiy  the  Uniform 
Act.  The  State  agency  application  shall 
inchide  a  copy  of  the  State  laws  and 
regulations  which  shall  accomplish  the 
purpose  and  effect  of  the  Uniform  Act 

(c)  Reaponsibilitiea  of  governor  or  hie 
or  her  designee.  (1)  The  govemar.  or  hto 
or  her  designee,  shall  approve  or 
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dtoapprove  the  State  agency's 
application. 

(2)  The  governor,  or  his  or  her 
designee,  shall  have  discretion  to 
disapprove  any  State  agency 
application. 

(3)  The  governor,  or  hto  or  her 
designee,  ahall  analyze  State  law  and 
regulations  and  shall  certify  that  they 
accompltoh  the  purpose  and  effect  of  the 
Uniform  Act 

(4)  The  governor,  or  hto  or  her 
designee,  shall  determine  in  writing 
whether  the  State  agency's  professional 
staffing  is  adequate  to  fully  implement 
the  State  law  and  regulations. 

(5)  If  the  State  agency's  application  is 
approved  by  the  governor,  or  hto  or  her 
designee,  it  shaD  be  transmitted  to  the 
Federal  agency  providing  finandal 
assistance  to  the  State  agency,  wrfli  an 
information  copy  to  the  Federal  lead 
agency. 

(6)  When  a  determination  to  received 
from  the  Federal  fumhng  agency,  tf»e 
govemar.  or  hto  or  her  desig^iee,  shaO 
notify  the  State  agency. 

(d)  Reaponsibilitiea  of  Federal  fundii^ 
agency.  (1)  The  Federal  fouhng  ^ency 
ahall  accept  the  approved  application 
for  certificatian  provided  by  the 
governor  or  hto  or  her  designee  and  shall 
not  conduct  an  independent  review 
unless  or  until  future  BKMUtohng  or  other 
appropriate  indicators  reveal  pn^am 
deHciencies  originating  therefrom. 

(2)  The  Federal  fiuuhng  agency  shall 
transmit  all  complete,  approved 
applications,  for  certification  to  the 
Federal  lead  agency. 

f3)  At  the  same  time  as  transmission 
to  the  Federal  lead  agency  or  during  the 
public  cooHBent  period,  the  Federal 
funding  agency  shall  provide  to  the  lead 
agency  ito  written  assessment  of  the 
State  agency's  capflbiKties  to  operate 
under  certification. 

(4)  The  Federal  funding  agency  shall 
promptly  notify  the  governor,  or  hto  or 
her  designee,  of  the  Federal  lead 
agency's  determination  described  in 
paragraph  (eM2)  of  this  section. 

(5)  The  Fedetal  fanding  agency  shall 
recognize  the  State  agency's 
certification  within  30  days  of  the 
Federal  lead  agency's  finding. 

(e)  Responsibilities  of  Federal  lead 
agency.  (1)  The  lead  agency  shall: 

(i)  Accept  the  approval  provided  by 
the  governor,  or  his  or  her  designee,  and 
shall  not  conduct  an  independoit 
review,  except  as  provided  for  in 
paragraphs  (eMl)(ii).  (iii]  and  (iv)  of  thto 
section,  unleaa  future  monitoring  or 
other  appropriate  indicators  reveal 
program  deficiencies  originating 
there&om; 

(ii)  Analyze  the  extent  to  which  the 
provisions  of  the  applicable  State  lawa 


and  regniationa  accomplish  the  iwrpose 
and  effect  of  the  Uniform  Act  with 
particular  emphasto  on  the  definition  of 
a  displaced  person,  the  categories  of 
asstotance  required,  and  the  leveto  of 
asstotance  provided  to  persons  in  such 
categories; 

(iii)  Provide  a  60-day  period  of  pubUc 
review  and  comment  and  solicit  and 
consider  the  views  of  interested  general 
purpose  local  govemraento  within  the 
State,  as  well  as  the  views  of  interested 
Federal  and  State  agencies  and  consider 
all  commento  received  as  a  result  and 

(iv)  Consider  any  extraordinary 
information  it  beheves  to  be  relevant 

(2)  After  considering  all  the 
information  provided,  the  lead  agency 
shall  either  make  a  fmding  that  the  State 
agency  will  carry  out  the  Federal 
agency's  Uniform  Act  responsibility  in 
accOTdance  with  State  laws  and 
regulations  which  shall  accomplish  the 
same  purpose  and  effect  as  the  Uniform 
Act  or  shall  make  a  detennination  that 
a  finding  cannot  be  made;  and  shall  so 
inform  the  Federal  fnnding  agency. 


$24^603    Uoattorkie  and  oorracltva  I 

(a)  The  Federal  lead  agency  shall,  in 
coordination  tvith  other  Federal 
agencies,  monitor  fmn  time  to  time 
State  agency  implementation  of 
programs  or  projects  conducted  under 
the  certification  process  and  the  State 
agency  shall  make  available  any 
information  reouired  for  this  porpose. 

(b)  A  Federal  agency  that  has 
accepted  a  State  Agency's  certification 
pursuant  to  this  subpart  should  withhold 
its  approval  of  any  of  ito  Federal 
financial  assistance  to  any  project 
program,  or  activfty,  in  progress  or  to  be 
undertaken  by  such  State  agency,  if  it  is 
found  by  the  Federal  agency  that  the 
State  agency  has  failed  to  comply  with 
the  applicable  State  law  and  regulations 
implementing  those  provisions  of  the 
Uniform  Act  for  which  the  State  agencj- 
would  otherwise  have  provided  the 
assurances  required  by  sections  210  and 
305  of  the  Uniform  Act.  The  Federal 
agency  may  withhold  Federal  financial 
assistance  if  the  certifying  State  agency 
fails  to  comply  with  the  appHcable  State 
law  and  regulations  implementing  other 
provisions  of  the  Uniform  Act  The 
Federal  agency  shall  notify  the  lead 
agency  at  least  15  days  prior  to  any 
decision  to  withhold  ftmds  under  this 
subpart.  The  lead  agency  may  consult 
with  the  Federal  agency  xj^on  receiving 
such  notification.  The  lead  agency  will 
also  inform  other  Federal  agencies 
which  have  accepted  certification  under 
thto  subpart  from  the  same  State  agency 
of  the  pending  action. 

(c)  A  Federal  agency  may.  after 
consultation  with  the  lead  agency,  and 


notice  to  and  consnltation  with  the 
governor,  or  his  or  her  designee  rescmd 
any  previous  approval  provided  under 
this  subpart  if  the  certifying  State 
agency  fails  to  comply  with  ito 
certification  or  with  applicable  State 
law  and  regulations.  The  Federal  agency 
shall  initiate  consultation  with  the  lead 
agency  at  least  30  days  prior  to  any 
decision  to  rescind  approval  of  a 
certificabon  under  this  subpart  TTie  lead 
agency  will  also  inform  other  Federal 
agencies  which  have  accepted  a 
certification  under  this  subpart  from  the 
same  State  agency,  and  will  take 
%^»atever  other  action  that  may  be 
appropriate. 

(d)  Section  103(b)(2)  of  the  Uniform 
Act  as  amended,  requires  that  the  head 
of  the  lead  agency  report  biennially  to 
the  Congress  on  State  agency 
implementation  of  section  103.  To 
enable  adequate  preparation  of  the 
prescribed  biennial  report  the  lead 
agency  may  require  periodic  infcrmation 
or  data  from  affected  Federal  or  S»ate 
agencies. 


AiqiendU  A  to  Part 
Infonutiaa 

This  appendix  provides  additional 
information  to  explain  die  intent  of 
certain  provtoions  of  thto  part 

Subpart  A — General 

Section  24^    Definitiona 

SecUon  24^fd)(2)    Definitioaof 
comparable  replacement  dwellwg.  The 
requirement  in  {  24.2(dM2)  that  a 
comparable  replacement  dwelhog  be 
"functionally  eqarvaknt"  to  the 
displacement  dwelling  meana  that  it 
must  perform  the  same  fa  action,  pro^-ide 
the  same  utihty,  and  be  capable  di 
contributing  to  a  comparable  style  of 
living  as  the  displacement  dwelling 
While  it  need  not  possess  every  feature 
of  the  displacement  dwelhng.  the 
principal  features  must  be  present 

For  example,  if  the  dispiacement 
dwelling  contains  a  pantry  and  a  similar 
dwelling  to  not  available,  a  replacement 
dwelling  with  ample  tdtchen  cupboards 
may  be  acceptable.  Insulated  and 
heated  space  in  a  garajfe  might  prcxe  an 
adequate  substitute  for  basement 
workshop  space.  A  dining  area  may 
substitute  for  a  separate  dining  room 
Under  some  circumstances,  attic  space 
could  aabstitute  for  basement  space  for 
storage  purposes,  and  vice  versa. 

Only  in  unusual  drtnimstances  may  a 
comparable  replacement  dweDing 
contain  fewer  rooms  or,  consequentially, 
less  living  space  than  the  displacement 
dwelling.  Such  may  be  the  case  when  a 
decent  safe,  and  sanitary  replacement 
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dwalling  (which  by  definition  is 
"adequate  to  accommodete"  the 
dlaplaced  penon)  may  be  found  to  be 
"functionally  equivalent"  to  a  larger  but 
very  run-down  aubstandard 
diaplacement  dwelling. 

Section  24.2(d)(7]  requiret  that  a 
comparable  replacement  dwelling  for  a 
peraon  who  ia  not  receiving  aaaistance 
under  any  government  housing  program 
before  displacement  must  be  currently 
available  on  the  private  market  without 
any  subsidy  under  a  government 
housing  program. 

A  public  housing  unit  may  qualify  as  a 
comparable  replacement  dwelling  only 
for  a  person  displaced  from  a  public 
housing  unit:  a  privately-owned 
dwelling  with  a  housing  program 
subsidy  tied  to  the  unit  may  qualify  as  a 
comparable  replacement  dwelling  only 
for  a  person  displaced  from  a  similarly 
subsidized  unit  or  public  housing;  a 
housing  program  subsidy  to  a  person 
(not  tied  to  the  building),  such  as  a  HU 
Section  8  Bxlating  Housing  Program 
Certificate  or  a  Housing  Voucher,  may 
be  reflected  in  an  offer  of  a  comparable 
replacement  dwelling  to  a  person 
receiving  a  similar  subsidy  or  occupying 
a  privately-owned  subsidized  unit  or 
pubhc  housing  unit  before  displacement 

However,  nothing  in  this  part 
prohibits  an  Agency  from  offering,  or 
precludes  a  person  from  accepting, 
assistance  under  a  government  housing 
program,  even  if  the  person  did  not 
receive  similar  assistance  before 
displacement.  However,  the  Agency  is 
obligated  to  inform  the  person  of  his  or 
her  options  under  this  part.  (If  a  person 
accepts  assistance  under  a  government 
housing  program,  the  rental  assistance 
payment  under  |  24.402  would  be 
computed  on  the  basis  of  the  person's 
actual  out-of-pocket  cost  for  the 
replacement  housing.) 

Section  24.2(g)(2)    Persona  not 
displaced.  Section  24.2(g)(2)(iv) 
recognizes  that  there  are  circumstanct- s 
where  the  acquisition  of  real  property 
takes  place  without  the  intent  or 
necessity  that  an  occupant  of  the 
property  be  permanently  displaced. 
Because  such  occupants  are  not 
considered  "displaced  persons"  under 
this  part  great  care  must  be  exercised  to 
ensure  that  they  are  treated  fairly  and 
equitably.  For  example,  if  the  tenant 
occupant  of  a  dwelling  will  not  be 
displaced,  but  is  required  to  relocate 
temporarily  in  connection  with  the 
project,  the  temporarily-occupied 
housing  must  be  decent,  safe,  and 
sanitary  and  the  tenant  must  be 
reimbursed  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  temporary  relocation,  including 


moving  expenses  and  increased  housing 
costs  during  the  temporary  relocation. 

It  is  also  noted  that  any  person  who 
disagrees  with  the  Agency's 
determination  that  he  or  she  is  not  a 
displaced  person  under  this  part  may 
file  an  appeal  in  accordance  ivith 
I  24.10. 

Section  24~2fk)    Initiation  of 
negotiations.  This  section  of  the  part; 
provides  a  special  definition  for 
acquisitions  and  displacements  under 
Pub.  L  9e--510  or  Superfund.  These 
activities  differ  under  Superfund  in  that 
relocation  may  precede  acquisition,  the 
reverse  of  the  normal  sequence. 
Superfund  is  a  program  designed  to 
clean  up  hazardous  waste  sites.  When 
such  a  site  is  discovered,  it  may  be 
necessary,  in  certain  limited 
circumstances,  to  alert  the  public  to  the 
danger  and  to  the  advisability  of  moving 
inunediately.  If  a  decision  is  made  later 
to  permanently  relocate  such  persons, 
those  who  had  moved  earlier  would  no 
longer  be  on  site  when  a  formal,  written 
offer  to  acquire  the  property  was  made 
and  thus  would  lose  their  eligibility  for  a 
replacement  housing  payment.  In  order 
to  prevent  this  unfair  outcome,  we  have 
provided  a  definition  which  is  based  on 
the  public  health  advisory  or 
announcement  of  permanent  relocation. 


No  Duplication  of 


Section  24.3 
Payments 

This  section  prohibits  an  Agency  from 
making  a  payment  to  a  person  under 
these  regulations  that  would  duplicate 
another  payment  the  person  receives 
under  Federal,  State,  or  local  law.  The 
Agency  is  not  required  to  conduct  an 
exhaustive  search  for  such  other 
payments;  it  is  only  required  to  avoid 
creating  a  duplication  based  on  the 
Agency's  knowledge  at  the  time  a 
payment  under  these  regulations  is 
computed. 

Section  24.9    Recordkeeping  and 
Reports 

Section  24.9(c)    Reports.  This 
paragraph  allows  Federal  agencies  to 
require  the  submission  of  a  report  on 
activities  under  the  Uniform  Act  no 
more  frequently  than  once  every  three 
years.  The  report,  if  required,  will  cover 
activities  during  the  Federal  fiscal  year 
immediately  prior  to  the  submission 
date.  In  order  to  minimize  the 
administrative  burden  on  Agencies 
implementing  this  part  a  basic  report 
form  (see  Appendix  B  of  this  part]  has 
been  developed  which,  with  only  minor 
modifications,  would  be  used  in  all 
Federal  and  federally-assisted  programs 
or  projects. 


Subpart  B — Real  Property  Acquisition 

Section  24. 101    Applicability  of 
Acquisition  Requirements 

Section  24.101(b)    Less-than-fuU-fee 
interest  in  real  property.  This  provision 
provides  a  benchmark  beyond  which  the 
requirements  of  the  subpart  clearly 
apply  to  leases.  However,  the  Agency 
may  apply  the  regulations  to  any  less- 
than-full-fee  acquisition  which  is  short 
of  50  years  but  which  in  its  judgment 
should  be  covered. 

Section  24. 102    Basic  A  cquisition 
Policies 

Section  24.102(d)    Establishment  of 
offer  of  Just  compensation.  The  initial 
offer  to  the  property  owner  may  not  be 
less  than  the  amount  of  the  Agency's 
approved  appraisal  but  may  exceed 
that  amount  if  the  Agency  determines 
that  a  greater  amount  reflects  just 
compensation  for  the  property. 

Section  24. 102(f)    Basic  negotiation 
procedures.  It  is  intended  that  an  offer 
to  an  owner  be  adequately  presented, 
and  that  the  owner  be  properly 
informed.  Personal  face-to-face  contact 
should  take  place,  if  feasible,  but  this 
section  is  not  intended  to  require  such 
contact  In  all  cases. 

Section  24. 102(i)    A  dministrative 
settlement.  This  section  provides 
guidance  on  administrative  settlement 
as  an  alternative  to  judicial  resolution  of 
a  difference  of  opinion  on  the  value  of  a 
property,  in  order  to  avoid  unnecessary 
litigation  and  congestion  in  the  courts. 

All  relevant  facts  and  circumstances 
should  be  considered  by  an  Agency 
ofHcial  delegated  this  authority. 
Appraisers,  including  reviewing 
appraisers,  must  not  be  pressured  to 
adjust  their  estimate  of  value  for  the 
purpose  of  justifying  such  settlements. 
Such  action  would  invalidate  the 
appraisal  process. 

Section  24. 102(j)    Payment  before 
taking  possession.  It  is  intended  that  a 
right-of-entry  for  construction  purposes 
be  obtained  only  in  the  exceptional  case, 
such  as  an  emergency  project,  when 
there  is  no  time  to  make  an  appraisal 
and  purchase  offer  and  the  property 
owner  is  agreeable  to  the  process. 

Section  24  102(m)    Fair  ren  tal. 
Section  301(6)  of  the  Uniform  Act  limits 
what  an  Agency  may  charge  when  a 
former  owner  or  previous  occupant  of  a 
property  is  permitted  to  rent  the 
property  for  a  short  term  or  when 
occupancy  is  subject  to  termination  by 
the  Agency  on  short  nobce.  Such  rent 
may  not  exceed  "the  fair  rental  value 
*  *  *  to  a  short-term  occupier." 
Generally,  the  Agency's  ri^t  to 


terminate  occupancy  on  shwl  notice 
(whether ornot th« ranter  alao  has  that 
right)  mpporta  the  establishnent  of  a 
lesser  rental  tfaao  might  b«  found  in  a 

longer,  fixed-term  situation. 

Section  24.103    Criteria  for  AppraisaJs 

Section  24. 103(a)    Standards  of 
appraisal.  Ia  paragraph  (a)(3)  of  this 
section.  It  is  Intended  that  all  relevant 
and  reliable  approaches  to  value  be 
utilized.  However,  where  on  Agency 
determines  that  the  market  approach 
will  be  adequate  by  itself  because  of  the 
type  of  property  b«mg  appraised  and  the 
availability  of  sales  data,  it  may  limit 
the  appraisal  assignment  to  the  market 
approach. 

Section  24. 103(b)    Influence  of  the 
project  on  just  compensation.  As  used  in 
this  section,  the  term  "'project"  is 
intended  to  mean  an  undertaking  which 
is  planned,  designed,  and  intended  to 
operate  as  a  unit. 

Because  of  the  pnbKc  knowdedge  of 
the  propoeed  project,  property  vahies 
may  be  affected.  A  property  owner 
should  not  be  penalized  becaase  of  a 
decrease  io  value  caused  by  the 
proposed  project  nor  reap  a  wmdfall  at 
public  expense  becauee  of  increased 
value  created  by  the  proposed  project. 

Section  24. 103(e)    Conflict  of  interest 
The  overall  objective  is  to  mminMTg  the 
risk  of  fraud  and  miamaoagement  and  to 
promote  public  confidence  in  Ped«-al 
and  federally-assisted  land  acquisition 
practices.  Recognizing  that  the  costs 
may  outweigh  dbe  benefits  in  some 
circumstances,  9  24.103(e)  provides  that 
the  same  person  may  both  appraise  and 
negotiate  an  acquisition,  if  the  value  is 
$2,500  or  less.  However,  it  should  be 
noted  that  all  appraisals  must  be 
reviewed  in  accordance  with  S  24.104. 
This  includes  appraisals  of  real  property 
valued  at  $2.50a  or  less. 

Section  24.104    Review  of  appraisals 

This  section  recognizes  that  Agencies 
differ  in  the  authority  delegated  to  the 
review  appraiser  In  some  cases  the 
reviewer  establishes  the  amount  of  the 
offer  to  the  owner  and  in  other  cases  the 
reviewer  makes  a  recommendation 
which  is  acted  on  at  a  higher  level.  It  is 
also  within  Agency  discretion  to  decide 
whether  a  second  review  is  needed  if 
the  first  review  appraiser  establishes  a 
value  different  from  that  in  the  appraisal 
report  or  reports  on  a  property. 

Before  acceptance  of  an  appraisal,  the 
review  appraiser  must  determine  that 
the  appraiser's  documentation,  indudli^ 
valuation  data  and  the  analyses  of  that 
data,  demonstrates  the  soundness  of  the 
appraiser's  opinion  of  value.  The 
qualifications  of  the  review  appraiser 
and  the  level  of  explanation  of  the  basis 


for  the  reriewer's  recommended  or 
approved  vahte  depend  on  the 
complexity  of  die  appraisal  problem.  For 
a  low  value  property  requiring  an 
uncomplicated  valuation  process,  the 
reviewer's  approval,  endorsing  the 
appraiser's  report,  may  satisfy  the 
requirement  for  the  reviewer's 
statement 

Section  24.106    Expenses  IncidentaJ  to 
Transfer  of  Title  to  the  Agency 

Generally,  the  Agency  is  able  to  pay 
such  incidental  costs  directly  and, 
where  feasible,  is  required  to  do  so.  In 
order  to  prevent  the  property  owner 
from  making  unnecessary  out-of-pocket 
expenditures  and  to  avoid  dupHcation  of 
expenses,  the  property  owner  should  be 
informed  eariy  in  the  acquisition  process 
of  the  Agency's  intent  to  make  such 
arrangements.  In  addition.  It  is 
emphasized  that  such  expenses  must  be 
reasonable  and  necessary. 

Subpart  C — General  Relocation 
Requirements 

Section  24.204    A  vailability  of 
Comparable  Replacement  Dwelling 
Before  Displacement 

Section  24.204  (a)    General.  This 
provision  requires  that  no  one  may  be 
required  to  move  from  a  dwelling 
without  one  comparable  replacement 
dwelling  having  been  made  available.  In 
addition,  f  24.204(a)  requires  that 
"Where  possible,  three  or  more 
comparable  replacement  dwelliogs  shall 
be  made  available."  Thus  the  basic 
standard  for  the  number  of  referrals 
required  under  this  section  is  three. 
Only  in  situations  where  three 
comparable  replacement  dwellings  are 
not  available  (e.g..  when  the  local 
housing  market  does  not  contain  three 
comparable  dwellings)  may  the  Agency 
make  fewer  than  three  referrals. 

Section  24.205    Relocation  Assistance 
Advisory  Services 

Section  24.205(c)(2)(ii)(C)  ia  intended 
to  emphasize  that  if  tiie  comparable 
replacement  dwellings  are  located  in 
areas  of  minority  concentration, 
minority  persons  should,  if  possible,  also 
be  given  opportunities  to  relocate  to 
replacement  dwellings  not  located  in 
such  areas. 

Section  24.207    General 
Requirements — Claims  for  Relocation 
Payments 

Section  24.207(a}  allows  an  Agencj'  to 
make  a  payment  for  low  cost  or 
uncomplicated  moves  without 
additional  documentation,  as  long  as  the 
payment  is  limited  to  the  amount  of  the 


lowest  acceptable  bid  or  estimate,  as 
provided  for  in  {  24J03(c). 

Subpart  D — Payment  for  Moving  and 
Related  Expenses 

Section  24.306  Fixed  Payment  for 
Moving  Expenses — Nonresidential 
Moves 

Section  24.308(d)    Noaprtjfit 
organizations.  Gross  revenues  may 
include  membership  fees,  class  fees. 
cash  donations,  tithes,  rexxipts  from 
sales  or  other  forms  of  fund  collection 
that  enables  the  mm-profit  organizatian 
to  operate.  Administrative  expenses  ore 
those  for  administrative  support  sach  as 
rent  utihties,  salaries,  advertising  and 
other  like  items  as  well  as  fnad  raisuig 
expenses.  Operating  expenses  for 
carrying  out  the  purposes  of  the  non- 
profit organizati(»  are  not  inchided  m 
administrative  expenses.  The  monetary 
receipts  and  expense  aoKmnts  may  be 
verified  with  certified  feianoal 
statements  or  financial  documents 
required  by  pnbbc  agencies. 

Section  24.307    Discretionary  Utility 
Relocation  Payments 

Section  24.307(c)  describes  the  issues 
which  must  be  agreed  to  between  the 
displacing  agency  and  the  utility  faality 
owner  in  determining  the  amount  of  the 
relocation  payment.  To  facilitate  and  aid 
in  reaching  such  agreement  the 
practices  in  the  Federal  F&ghway 
Administration  regulatioa,  23  CFR  645. 
Subpart  A,  Utility  Relocations. 
Adjustments  and  Reimbursement 
should  be  followed. 

Subpart  E — Replacement  Housing 
Payments 

Section  24.401    Replacement  Housing 
Payment  for  180-Day  Homeowner- 
Occupants 

Section  24.401(a)(2).  The  provision  for 
extending  eligibility  for  s  replacement 
bousing  payment  beyond  the  one  year 
period  for  good  cause  means  thaf  an 
extension  may  be  granted  if  some  e\'ent 
beyond  the  control  of  the  displaced 
person  such  as  acute  or  life  threa'er.i.ig 
illness,  bad  weather  preventing  the 
completion  of  construction  of  a 
replacement  dwelling  or  other  like 
circumstances  should  cause  delays  in 
occupying  a  decent,  safe,  and  sanitary 
replacement  dwelling. 

Section  24.401(c)    Pr.ce  differential. 
The  provision  in  {  24.401(c)(4)(ui)  to  use 
the  current  fair  marl>;et  value  for 
residential  use  does  not  mean  the 
Agency  mu.st  have  the  p'operty 
appraised.  Any  reasonable  method  for 
arrving  at  the  fair  market  value  maj'  be 
used 
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Section  24.401(d)  Increased  mortgajfe 
interest  costs.  The  provision  in 
{  24  4m(d)  »et  forth  the  factor«  to  be 
used  in  computing  the  payment  that  will 
be  required  to  reduce  a  per«oni 
replacement  mortgage  (added  to  the 
downpaymenl)  to  an  amount  which  can 
be  amortized  at  the  same  monthly 
payment  for  principal  and  interest  over 
the  same  period  of  time  as  the  remamin>j 
term  on  the  displacement  mortgHKes 
This  payment  is  commonly  known  hh 
the  "buydown." 

The  remaining  principal  balance,  thf 
interest  rate,  and  monthly  principal  and 
interest  payments  for  the  old  mortgage 
aa  well  as  the  interest  rate,  points  and 
term  fur  the  new  mortgage  must  be 
known  to  compute  the  increased 
mortga^  interest  costs.  If  the 
combination  of  interest  and  points  for 
the  new  mortgage  exceeds  the  current 
prevailing  Hxed  interest  rate  and  points 
for  conventional  mortgages  and  there  is 
no  justification  for  the  excessive  rate, 
then  the  current  prevailing  fixed  interest 
rate  and  points  shall  be  used  in  the 
computations,  justification  may  be  the 
unavailability  of  the  current  prevailing 
rate  due  to  the  amount  of  the  new 
mortgage,  credit  difficiilties,  or  other 
similar  reasons. 

Sainpfa  Conputatioa 


Old  Mortgage: 

Ramalnlng  Principai  Balance.... 
Moothly    PayvMnt    (principai 

and  InterMt) — 

Interaat  rats  (parcant) 

New  Mortgaga. 

Inlereat  rate  (parcant)  — ___„„.. 

Pouitt _ 

Term  (yaars) 


S50.000 

45a.  22 

7 

10 

3 

15 


Remaining  term  of  the  old  mortgage  i8 
determined  to  be  174  months. 
(Determining,  or  computing,  the  actual 
remaining  term  is  more  reliable  than 
using  the  data  supplied  by  the 
mortgagee).  However,  if  it  is  shorter.  u»e 
the  term  of  the  new  mortgage  and 
compute  the  needed  monthly  payment 

Amount  to  be  financed  to  maintain 
monthly  payments  of  $458.22  at  10%— 
$42.01018 


lncr«a*ed       mortgaga       Interest 

coets     

3  poinli  on  $4i010.5O  

Total  buydown  necessary 
lo  maintiiln  payment* 
•  I  $45a.22/month    _ 


ssaooooo 

-42.010.18 

7,mutu 

l,2flO  31 


0.250  13 


II  the  new  mortgage  actually  obtained 
IS  less  than  the  computed  amount  for  a 


new  mortgage  ($4Z010.18),  the  buydown 
shall  be  prorated  accordingly  If  the 
actual  mortgage  obtained  in  our 
example  were  $35,000,  the  buydown 
payment  would  be  $7,706.57  ($35,000  - 
by  $42,010  18  =  .83  59.250.13  x  .83  = 
$7,706.57). 

The  Agency  is  obligated  to  inform  the 
person  of  the  approximate  amount  of 
this  payment  and  that  he  or  she  must 
obtain  a  mortgage  of  at  least  the  same 
amount  as  the  old  mortgage  and  for  at 
least  the  same  term  in  order  to  receive 
the  full  amount  of  this  payment.  The 
d  Mplacee  is  also  to  be  advised  of  the 
interest  rate  and  points  used  to  calculate 
the  payment 

Section  24  402    Replacement  Housing 
Payment  for  90'Day  Occupants 

The  downpayment  assistance 
provisions  in  i  24.402(c)  are  intended  to 
limit  such  assistance  to  the  amount  of 
the  computed  rental  assistance  payment 
for  a  tenant  or  an  eligible  homeowner.  It 
does,  however,  provide  the  latitude  for 
Agency  discretion  in  offering 
downpayment  assistance  which  exceeds 
the  computed  rental  assistance 
payment,  up  to  the  S5.250  statutory 
maximum.  This  does  not  mean, 
however,  that  such  Agency  discretion 
may  be  exercised  in  a  selective  or 
discriminatory  fashion.  The  displacing 
agency  should  develop  a  policy  which 
affords  equal  treatment  for  persons  in 
like  circumatancet  and  this  policy 
should  be  applied  uniformly  throughout 
the  Agency's  programs  or  projects.  It  Is 
recommended  that  displacing  agencies 
coordinate  «vith  each  other  to  reach  a 
consensus  on  a  uniform  procedure  for 
the  State  and/or  the  local  turisdiction. 

For  purposes  of  this  section,  the  term 
downpayment  means  the  downpayment 
ordinarily  required  to  obtain 
conventional  loan  Rnancing  for  the 
decent,  safe,  and  sanitary  dwelling 
actually  purchased  and  occupied. 
Mowever,  if  the  downpayment  actually 
required  of  a  displaced  person  for  the 
purchase  of  the  replacement  dwelling 
exceeds  the  amount  ordinarily  required, 
the  amount  of  the  downpayment  may  be 
the  amount  which  the  Agency 
determines  is  necessary. 

Section  24.403  Additional  Rules 
Governing  Replacement  Housing 
Payments 

Section  24.403(0/(1/  The  procedure 
for  adjusting  the  asking  price  of 
comparable  replacement  dwellings 
requires  that  the  agency  provide 
advisory  assistance  to  the  displaced 
person  concerning  negotiations  so  that 
he  or  she  may  enter  the  market  as  a 
knowledgeable  buyer.  If  a  displaced 
person  elects  to  buy  one  of  the  selected 


comparables,  but  cannot  acquire  the 
property  for  the  adjusted  price,  it  is 
appropriate  to  increase  the  replacement 
housing  payment  to  the  actual  purchase 
amount. 

Section  24  404    Replacement  Housing 
of  Last  Resort 

Section  24  404(b)  Basic  rights  of 
persons  to  be  displaced.  This  paragraph 
affirms  the  right  of  a  180-day 
homeowner-occupant,  who  is  eligible  for 
a  replacement  housing  payment  under 
{  24  401.  to  a  reasonable  opportunity  to 
purchase  a  comparable  replacement 
dwelling.  However,  it  should  be  read  in 
conjunction  with  the  definition  of 
"owner  of  a  dwelling"  at  {  24.2(p).  The 
Agency  is  not  required  to  provide 
persons  owning  only  a  fractional 
interest  in  the  displacement  dwelling  a 
greater  level  of  assistance  to  purchase  a 
replacement  dwelling  than  the  Agency 
would  be  required  to  provide  such 
persons  if  they  owned  fee  simple  title  to 
the  displacement  dwelling.  If  such 
assistance  is  not  sufficient  to  buy  a 
replacement  dwelling,  the  Agency  may 
provide  additional  purchase  assistance 
or  rental  assistance. 

Section  24.404(c)    Methods  of 
providing  comparable  replacement 
housing.  The  use  of  cost  effective  means 
of  providing  comparable  replacement 
housing  is  impUed  throughout  the 
subpart.  The  term  "reasonable  cost"  is 
used  here  to  underline  the  fact  that 
while  Innovative  means  to  provide 
housing  are  encouraged,  they  should  be 
cost-effective. 

Section  24.404(c)(2)  permits  the  use  of 
last  resort  housing,  in  special  cases, 
which  may  involve  variations  from  the 
usual  methods  of  obtaining 
comparability.  However,  it  should  be 
specially  noted  that  such  variation 
should  never  result  in  a  lowering  of 
housing  standards  nor  should  it  ever 
result  in  a  lower  quality  of  hving  style 
for  the  displaced  pereon.  The  physical 
characteristics  of  the  comparable 
replacement  dwelling  may  be  dissimilar 
to  those  of  the  displacement  dwelling 
but  they  may  never  be  inferior. 

One  example  might  be  the  use  of  a 
new  mobile  home  to  replace  a  very 
substandard  conventional  dwelling  in 
an  area  where  comparable  conventional 
dwellings  are  not  available. 

Another  example  could  be  the  use  of  a 
supenor.  but  smaller  decent,  safe  and 
sanitary  dwelling  to  replace  a  large,  old 
substandard  dwelling,  only  a  portion  of 
which  is  being  used  as  living  quarters  by 
the  occupants  and  no  other  large 
comparable  dwellings  are  available  in 
the  area 
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Subpart  F— Mobile  Homes 

Section  24.503    Replacement  Housing 
Payment  for  180-Day  Mobile 
Homeowner-Occupan  ts 

A  180-day  owner-occupant  who  is 
displaced  from  a  mobile  home  on  a 
rented  site  may  be  eligible  for  a 
replacement  housing  payment  for  a 
dwelling  computed  under  {  24.401  and  a 
replacement  housing  payment  for  a  site 
computed  under  {  24.402.  A  180-day 
owner-occupant  of  both  the  mobile 
home  and  the  site,  who  relocates  the 
mobile  home,  may  be  eligible  for  a 
replacement  housing  payment  under 
S  24.401  to  assist  in  the  purchase  of  a 
replacement  site  or,  under  9  24.402,  to 
assist  in  renting  a  replacement  site. 

Appendix  B  to  Part  24— Statistical 
Report  Fonn 

This  appendix  sets  forth  the  statistical 
information  collected  from  Agencies  in 
accordance  with  {  24.9(c). 

General 

1.  Report  coverage.  This  report  covers 
all  relocation  and  real  property 
acquisition  activities  under  a  Federal  or 
a  federally  assisted  project  or  program 
subject  to  the  provisions  of  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
197a  as  amended  by  Pub.  L  10(V-17, 101 
StaL132. 

2.  Report  period.  Activities  shall  be 
reported  on  a  Federal  Fiscal  Year  basis, 
Le.,  October  1  through  September  30. 

3.  Where  and  when  to  aubnut  report 
Submit  an  original  and  two  copies  of 
this  report  to  [Name  and  Address  of 
Federal  Agency)  as  soon  as  possible 
after  September  aa  but  NOT  LATER 
THAN  NOVEMBER  15. 

4.  How  to  report  relocation  payments. 
The  full  amount  of  a  relocation  payment 
shall  be  reported  as  if  disbursed  in  the 
year  during  which  the  claim  was 


approved,  regardless  of  whether  the 
payment  is  to  be  paid  in  installments. 

5.  How  to  report  dollar  amounts. 
Round  off  all  money  entries  in  Parts  B 
and  C  to  the  nearest  dollar. 

6.  Statutory  references.  The 
references  in  Part  B  indicate  the  section 
of  the  Uniform  Act  that  authorizes  the 
cost 

Part  A.    Persons  displaced 

Report  in  Part  A  the  number  of 
persons  ("households,"  "businesses, 
including  nonprofit  organizations,"  and 
"farms")  who  were  permanently 
displaced  during  the  fiscal  year  by 
project  or  program  activities  and  moved 
to  their  replacement  dwelling  or 
location.  This  includes  businesses, 
nonprofit  organizations  and  farms 
which,  upon  displacement  discontinued 
operations.  The  category  "households" 
includes  all  famihes  and  individuals.  A 
family  shall  be  reported  as  "one" 
household,  not  by  the  number  of  people 
in  the  family  unit.  Persons  shall  be 
reported  according  to  their  status  as 
"owners"  or  "tenants"  of  the  property 
from  which  displaced. 

Part  B.    Relocation  payments  and 
expenses 

Columns  (A)  and  (B).  Report  in 
Column  (A)  the  number  of 
displacements  during  the  report  year. 
Report  in  Coliunn  (B)  the  total  amount 
represented  by  the  displacements 
reported  in  Column  (A). 

Line  7i4  is  a  new  line  item  for 
reporting  the  business  reestablishment 
expense  payment 

Lines  7 A  and  9,  Column  (B).  Report  in 
Column  (B)  the  amount  of  costs  that 
were  included  in  the  total  amount 
approved  on  Lines  6  and  8,  Column  (B). 

Lines  12  A  andB.  Report  in  Column 
(A)  the  number  of  households  displaced 
by  project  or  program  activities  which 
were  provided  assistance  in  accordance 
with  section  206(a)  of  the  Uniform  Act 


Report  in  Column  (B)  the  total  financial 
assistance  under  section  20.  (a) 
allocable  to  the  households  reported  in 
Column  (A).  (If  a  household  received 
financial  assistance  under  section  2C3  or 
section  204  as  well  as  under  section  20; 
(a)  of  the  Uniform  Act  report  the 
household  as  a  displacement  in  Column 
(A),  but  in  Column  (B)  report  only  the 
amount  of  financial  assistance  allocable 
to  section  206(a).  For  example,  if  a 
tenant-household  receives  a  payment  of 
$7,000  to  rent  a  replacement  dwelling. 
the  sum  of  $5,250  shall  be  included  on 
Line  la  Column  (B).  and  $1,750  shall  be 
included  on  Line  12B.. Column  (B) ) 

Line  13.  Report  on  Line  13  all 
administrative  costs  incurred  dunng  the 
report  year  in  connection  with  providing 
relocation  advisory  assistance  and 
services  under  section  205  of  the 
Uniform  Act. 

Line  15.  Report  on  Line  15  the  total 
number  of  relocation  appeals  filed 
during  the  fiscal  year  by  aggneved 
persons. 

Part  C.    Real  property  acquisition 
subject  to  Uniform  Act 

Line  16,  Columns  (A)  and  (B).  Report 
in  Column  (A)  all  parcels  acquired 
during  the  report  year  where  title  or 
possession  was  vested  in  the  acquiring 
agency  during  the  reporting  period. 
(Include  parcels  acquired  without 
Federal  financial  assistance,  if  there 
was  or  will  be  Federal  financial 
assistance  in  other  phases  of  the  project 
or  program.)  Report  in  Column  (B)  the 
total  of  the  amounts  paid  depKMited  in 
court  or  otherwise  made  available  to  a 
property  owner  pursuant  to  appbcable 
law  in  order  to  vest  title  or  possession  in 
the  acquiring  agency. 

Line  17.  Report  on  Line  17  the  number 
of  parcels  reported  on  Line  16  that  were 
acquired  by  condemnation  where  price 
disagreement  was  involved. 
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DEPAimiENT  OF  TRANSPORTATION 

F«d««l  Highway  Administration 

UnHorm  Relocation  and  Raal  Proparty 
AcquMtion  for  Fadaral  and  Fadaratty- 
Aaalatad  Programa;  FIxad  Paymant  for 
Moving  Expanaaa;  Rasidantlal  Movas 

AOCNCv:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACnON:  Notice. 

auMMARY:  The  purpose  of  this  notice  is 
to  publish  the  alternative  moving 
expense  and  dislocation  allowance 
schedule  for  persons  displaced  from 
dwellings  in  each  State,  the  District  of 
Columbia,  Puerto  Rico,  and  the  Virgin 
Islands  as  required  by  section  405(b)  of 
the  Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987,  Pub. 
L  100-17,  101  Stat.  132  (1987 
Amendments). 

KFFicnvi  DATE:  The  provisions  of  this 
Notice  are  effective  March  2, 1989.  For 
fmlher  information  about 
implementation  dates,  see  the 
discussion  in  the  supplementary 
information  section  below. 
FOR  nNrrxER  N«FomiA-noM  contact: 
Barbara  J.  Satorius,  Policy  Development 
Branch.  Office  of  Right-of-Way  (202- 
366-2043);  or  Reid  Alsop,  Office  of  the 
Chief  Counsel  (202-366-1371),  Federal 
Highway  Administration.  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours,  Monday-Friday  are  from 
7:30  a.m.  to  4:00  p.m.,  e.t. 
SUPPLEMENTARY  INFORMATION:  Section 
202(b)  of  the  Uniform  Relocation 


Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  Pub.  L 
91-646,  64  Stat  1894  (Uniform  Act),  as 
amended  by  section  405(b)  of  the  1987 
Amendments,  provides  that  a  displaced 
individual  or  family  may  elect  to  be  paid 
for  moving  expenses  on  the  basis  of  a 
moving  expense  and  dislocation 
allowance  schedule  established  by  the 
head  of  the  lead  agency  as  an 
alternative  to  being  paid  for  moving  and 
related  expenses  actually  incurred. 
Section  405(b)  eliminated  statutory 
limitations  on  the  amoimts  that  could  be 
paid  pursuant  to  such  a  schedule. 
Implementing  regulations  at  49  CFR 
24.302  provide  that  the  FHWA  will 
develop  and  approve  this  schedule. 

The  purpose  of  this  notice  is  to 
publish  the  schedule  approved  by  the 
FHWA  for  use  in  payment 
determinations  by  aU  Federal,  State  and 
local  governments,  and  persons  affected 
by  the  Uniform  Act  as  amended.  It  has 
been  developed  from  data  provided  by 
State  highway  agencies,  and 
incorporates  the  dislocation  allowance 
within  the  schedule's  payment  amounts. 
The  exceptions  and  limitations  are  as 
follows: 

1.  The  expense  and  dislocation 
allowance  to  a  person  whose  residential 
move  is  performed  by  an  agency  at  no 
cost  to  the  person  shall  be  limited  to 
$50.00. 

2.  An  occupant  will  be  paid  on  an 
actual  cost  basis  for  moving  his  or  her 
mobile  home  from  the  displacement  site. 
In  addition,  a  reasonable  payment  to  the 
occupant  for  packing  and  seouing 


personal  property  for  the  move  may  be 
paid  at  the  agency's  discretion. 

3.  The  expense  and  dislocation 
allowance  to  a  person  with  minimal 
personal  possessions  who  is  in 
occupancy  of  a  dormitory  style  room 
shared  by  two  or  more  other  unrelated 
persons  shall  be  limited  to  $50.00. 

An  occupant  who  moves  from  a 
mobile  home  may  be  paid  for  the 
removal  of  personal  property  from  the 
mobile  home  in  accordance  with  the 
moving  and  dislocation  allowance 
payment  schedule. 

Any  government  agency  or  person 
that  is  in  compUance  with  49  CIFR  Part 
24  may  implement  the  schedule  being 
published  today.  Any  government 
agency  or  person  that  ia  unable  to 
comply  with  49  CFR  Part  24  at  this  time 
may  continue  to  use  the  moving  expense 
schedule  published  in  the  Fedcsral 
Register  on  December  30. 1986.  until  the 
schedule  published  here  becomes 
mandatory  on  April  2, 1989,  the  date  that 
the  1987  Amendments  and  49  CFR  Part 
24  become  fully  apphcable. 

(Catalog  of  Federal  Etomestic  AMlstanc* 
Program  Number  20.206.  Highway  PUnmnj 
and  Construction.  The  regulationf 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultadon  on 
Federal  programs  and  activitie*  apply  to  this 
program.) 
(42  U.S.C  4601;  49  CFR  24J02(a)). 

Issued  on  February  24.  1989. 
Robot  E  Farris, 
FederaJ  Highway  Administrator 

MUiNa  COM  4*10-23-« 
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DCPAflTMENT  Of  HEALTH  AND 
HUMAN  ten  Vices 

Food  and  Drug  Adminlatratlon 

t1  cm  tart  »1 

(DoolW(No.UN-(»4*) 

National  Inatltuta  on  Drug  Abuao; 
■wmaoono  w\  Maiiananca  ana 
Dotoxtfteatlon;  Joint  Ravtalon  of 
CondMono  for  Uaa 


Food  and  Drug 
Admlnijtration  and  National  Institute 
on  Drug  Abuse 
ACnotc  Final  rule 


r.  The  Food  and  Drug 
Adminlatratlon  (FDA)  and  the  National 
Institute  on  Drug  Abuse  (NIDA)  are 
issuing  a  final  rule  to  r«vise  the 
conditions  for  the  use  of  methadone  in 
maintenance  and  detuxificalion 
treatment.  Among  other  changes,  the 
rule  provides  standards  for  long-term 
detoxification,  as  required  by  Pub  L  96- 
500,  which  revised  the  statutory 
definition  of  detoxification  treatment 
from  21  days  to  IHO  days  Other 
revisions  are  designed  to  streamline  the 
rvgulatlon.  to  delete  the  requirement 
that  treatment  programs  using 
methadone  submit  annual  reports  to 
FDA,  and  to  promote  more  efficient 
operation  of  narcotic  treatment 
programs. 

■mcTTVl  DATi:  April  3.  1960 
POm  PUHTMBM  MFOMMATKM  COSTTACT: 
Robert  I  Meyer,  or  Wayne  H.  Mitchell. 
Center  for  Drug  evaluation  and 
Research  (KFD-362).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-295-8046. 


Introduction 

The  conditions  for  the  use  of 
methadone  In  the  maintenance  and 
detoxification  treatment  of  narcotic 
addicts  are  provided  for  In  Zl  CFR  Pari 
291  (the  methadone  regulation)  The 
methadone  regulation  also  delineates 
the  appropriate  methods  of  professional 
practice  for  medical  treatment  of  the 
narcotic  addiction  of  various  categories 
of  addicts.  (See  21  CVR  2Sn  505  ) 

In  the  Fedfliml  Reglstar  of  October  2. 
1987  (52  FR  37046),  PT)A  and  NIDA 
Jointly  published  a  proposed  regulation 
to  revise  the  conditions  for  the  use  of 
methadone  in  maintenance  and 
detoxification  treatment.  The  prriposal 
was  generally  based  upon  the  comments 
received  in  response  to  a  notice  of  intent 
to  propose  revisions  to  the  methadone 
regulation  published  in  the  Fadcral 
RafistOT  of  September  13,  1983  (46  FR 
41040).  As  discussed  in  the  preamble  to 


the  propoaal,  moat  comments  received 
on  the  September  1983  notice  argued 
that  the  methadone  regulation  not  be 
substantially  revised  and  that  the 
requirements  of  the  methadone 
regulation  are  generally  neither 
unreasonable  nor  burdensome.  FDA  and 
NIDA  agreed  with  these  comments  and 
proposed  revisions  that  did  not  Involve 
major  substantive  changes,  but  instead 
were  designed  to  streamline  the 
regulation  and  to  promote  more  efficient 
operation  of  narcotic  treatment 
programs.  The  most  significant  of  the 
propos»*d  revisions  would  allow  for 
extended  detoxification  treatment,  up  to 
180  days,  to  conform  to  a  recent 
amendment  to  the  Controlled 
Substances  Act  (CSA)  (21  U.S.C.  801  et 
aeq  )  and  proposed  the  development  of  a 
separate  guideline  consisting  of  those 
provisions  of  the  methadone  regulation 
that  were  not  legal  requirements. 
Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  and  NIDA  are  publishing 
a  notice  of  the  availability  of  a  separate 
guidance  document  consisting  of 
recommended  practices  In  the 
maintenance  and  detoxification 
treatment  of  narcotic  addicts.  As  was 
proposed  in  the  October  2. 1987,  Federal 
Register,  this  guidance  docimient  is 
based  upon  those  provisions  of  the  prior 
methadone  regulation  that  were  not 
legal  requirements. 

Also  in  this  Issue  of  the  Federal 
Registar.  FDA  and  NIDA  are  publishing 
a  proposed  rule  to  provide  minimum 
service  maintenance  treatment  to 
patients  awaitmg  placement  in 
comprehensive  maintenance  treatment. 
The  proposal  is  in  response  to  the 
human  Immunodeficiency  virus  (HIV) 
epidemic  and  Is  Intended  to  allow 
programs  additional  flexibility  to  admit 
more  narcotic  addicts  into  treatment  as 
quickly  as  possible  and  to  assure  the 
availability  of  counseling  on  avoiding 
transmission  of  the  HIV 

In  addition,  elsewhere  in  this  issue  of 
the  Federal  Register,  FDA  and  NIDA  are 
publishing  an  advance  notice  of 
proposed  rulemaking  soliciting 
comments  on  a  pilot  study  designed  to 
help  identify  improved  measures  of 
methadone  program  performance  and 
thus  enhance  the  quality  of  treatment. 

Comments 

In  response  to  the  proposal.  FDA  and 
NIDA  received  42  comments.  These 
comments  represented  many  interests — 
concerned  citizens;  members  of 
Congress;  Federal.  State,  and  local 
government  authorities;  narcotic 
treatment  programs  and  counseling 
services;  the  medical  community  as 
represented  by  the  American  Medical 
Association  and  the  American 


Piychiatric  Association:  a 
pharmaceutical  manufacturer  and  a 
drug  testing  laboratory.  A  section-by- 
Mction  analysis  of  the  comments  and 
the  agencies'  responses  to  them  are  set 
out  below. 

Definitions 

1.  One  comment  questioned  why  the 
proposed  definition  of  "maintenance 
treatment"  under  {  291.505(a)(2)  did  not 
specifically  state  that  it  was  longer  than 
180  days.  Another  comment 
characteriied  the  proposed  definition  as 
Inadequate  because  it  lacks  the 
concepts  of  dosage  stabilization, 
rehabihtative  services,  and  a  treatment 
goal  of  an  eventual  drug-free  state. 

In  the  preamble  to  the  proposed  rule 
(52  FR  37046),  FDA  and  NIDA  stated 
that  it  had  as  one  of  its  goals  the 
streamlining  of  the  current  regulation. 
The  agencies  believe  that  including  the 
concepts  stated  by  the  comments  and  a 
time  in  treatment  period  is  not 
appropriate  for  definitional  purposes 
because  the  definition  of  "maintenance 
treatment"  is  not  dependent  upon  or 
Umited  by  such  concepts  or  time  period. 
The  agencies  note,  however,  that  for  the 
purpose  of  establishing  the  conditions 
for  use  of  narcotic  drugs  in  hospitals  for 
detoxification  treatment  (see 
S  291.505(0(2)  of  the  final  rule).  If  a 
narcotic  drug  is  administered  to  a 
patient  for  treatment  of  narcotic 
dependence  for  more  than  180  days,  the 
procedure  is  no  longer  considered 
detoxification  but  is.  instead,  considered 
maintenance  treatment. 

2.  One  comment  read  the  proposed 
definition  of  "medication  unit"  under 

I  2&1.505(a)(4)(ii)  as  authorizing  private 
practitioners  and  local  pharmacists  to 
conduct  drug  testing  or  analyses.  The 
comment  recommended  that  only 
approved  analytical  laboratories  be 
authorized  to  conduct  drug  testing  or 
analyses. 

FDA  and  NIDA  agree  that  the  wording 
of  proposed  \  291.505(a)(4)(ii)  could  be 
construed  as  the  comment  has 
suggested.  As  set  forth  in 
i  291.505(d)(2)(i)  of  the  final  rule,  each 
testing  laboratory  selected  by  a  program 
that  performs  the  testing  required  under 
this  regulation  must  be  in  compliance 
with  all  applicable  Federal  proficiency 
testing  and  licensing  standards  and 
apphcable  State  standards.  It  is  not  the 
agencies'  intention  to  authorize,  without 
an  application  for  separate  approval, 
licensed  private  practitioners  and 
community  pharmacists  to  provide 
services  at  medication  units  other  than 
administering  or  dispensing  methadone 
and  collecting  samples  for  drug  testing 
or  analysis  for  narcotic  drugs.  (See 
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5  291.505(b)(3)(v)  of  the  final  rule.)  Thus, 
for  the  sake  of  clarity,  the  defmition  in 
§  291.505(a)(4)(ii)  of  the  final  rule  states 
that  1  medication  unit  is  a  facility  from 
which  licensed  private  practitioners  and 
community  pharmacists  are  authorized 
to  collect  samples  for  drug  testing  or 
analysis  for  narcotic  drugs. 

3.  One  comment  disagreed  with  the 
proposed  rule's  definition  of  "narcotic 
treatment  program"  under 

i  291.505(a)(8)  ki  that  it  does  not 
incorporate  concepts  of  counseling  and 
medical  treatment. 

FDA  and  NTOA  disagree  with  this 
comment  The  definition  states  that  a 
"narcotic  treatment  program"  must 
provide,  when  appropriate  or  necessary, 
a  comprehensive  range  of  medical  and 
rehabilitative  services. 

Minimum  Testing  or  Analysis  far  Drugs: 
Uses  and  Frequency 

4.  One  coBsment  stated  that  the 
propoaed  probation  scheme  under 

S  291.505(d)(e)(vKBK.?)  seemingly  pUces 
too  strong  a  reliance  oo  the  accuracy 
and  utility  of  urine  testing  to  ensure  that 
take-home  patients  were  ingesting  their 
methadooe.  The  comiaent  noted  that 
some  sensitive  drug  testing  methods  can 
detect  methadone  several  days  after 
consun^ttion  while  some  drug  screening 
methods  do  not  always  indicate  the 
presence  of  aethadone  24  hours  after 
supervised  administration.  It  soggested 
that  a  negative  result  on  a  drug  test  for 
the  presence  of  methadone  not  result  in 
automatic  action  being  taken  in  regards 
to  probation,  but  that  the  program 
physician  be  given  flexibihty  in 
interpreting  the  result 

FDA  andNIDA  recognize  that  test 
methods  utilized  for  drug  screening  tests 
or  analyses  (e^  immunoassay]  do  not 
in  general,  provide  the  same  level  of 
analytical  accuracy  as  would  be 
obtained  «vith  test  methods  used  for 
confirmation  tests  or  analyses  (e.g.,  gas 
chromatography /mass  spectrometry). 
Thus,  under  the  probationary  scheme  for 
take-home  medication,  a  drug  test  result 
utilized  by  a  program  physician  as  the 
sole  basis  for  placing  a  patient  on 
probation  is  required  to  be  a  confirmed 
test  result  FDA  and  NIDA  beUeve  that 
confirmed  test  results  are  accurate  and 
reliable  indicators  of  a  patient's  drug 
use  and  that  a  program  physician  can 
rely  on  them  for  probationary  purposes. 
Also,  the  probation  scheme  does  not 
preclude  a  program  physician  from 
placing  a  patient  on  probation  based 
solely  upon  his  or  her  clinical  judgment 
(see  S  291.505(d](8)(v)  of  the  final  rule). 

5.  One  comment  said  that  including 
amphetamines  and  barbiturates  in  the 
hst  of  mandatorfly  tested  drugs  under 
proposed  \  291.505(d)(2)  does  not  reflect 


the  current  patterns  of  illicit  drug  use. 
The  comment  stated  that 
benzodiazepines  have  now  largely 
replaced  barbiturates  as  drugs  of  abuse, 
and  that  amphetamine  abuse  is  now 
rare  in  many  parts  of  the  country.  In 
order  to  provide  for  the  most  efficient 
allocati(Mi  of  resources,  the  comment 
suggested  that  opiates,  methadone,  and 
cocaine  continue  to  be  retained  in  the 
list  of  mandatorily  tested  drugs  as  well 
as  two  or  three  other  drugs  that  would 
be  most  likely  to  be  abused  in  a 
program's  locality. 

Ine  current  list  of  mandatorily  tested 
drugs  was  adopted  based  on  evidence  of 
increased  abuse  of  the  listed  drugs  in 
the  addict  populatioiL  Screening  for  the 
listed  drugs  was  intended  to  help  the 
program  physician  to  qualitatively 
distinguish  the  listed  drugs  of  abuse  and 
to  confirm  his  or  her  dinic^il  impression 
of  a  patient  Current  information 
available  to  the  ag eocies  regarding  the 
patterns  of  illicit  drug  use  of 
amphetamines  and  barbiturates 
demonstrates  a  significant  incraase  in 
the  manufacture  of  illicit  aQ4>hetanunes 
and  a  continued,  albeit  sporadic  use  of 
barbiturates.  Thus,  the  agencies  are  not 
persuaded  that  any  of  the  listed  drugs 
should  be  deleted  at  this  time.  Because 
of  this  comment  aiul  other  anarAnXaX 
reports  regarding  rhanging  patterns  of 
illicit  drug  use.  the  agencies  are 
soliciting  information  and  supportive 
data  concerning  the  need  to  maintain  or 
revise  the  list  of  mandatorily  tested 
drugs  in  an  advance  notice  of  propoaed 
rulemaking  published  elsewhere  in  this 
issue  of  the  Federal  Ragialec. 

FDA  and  NIDA  agree  that  there  may 
be  drugs  of  abuse  in  addition  to  those 
listed  and  that  drugs  that  would  be  most 
likely  to  be  abused  in  a  program's 
locality  should  also  be  test^  for. 
Accordingly,  §  291.505(d)(2)(iJ  <rf  the 
final  rule  states  that  if  any  other  drag  or 
drugs  have  been  determined  by  a 
program  to  be  abused  in  that  program's 
locality,  or  as  otherwise  indicated,  each 
test  or  analysis  must  be  analyzed  for 
any  of  those  dnigs  as  well 

6.  Two  comments  expressed  concern 
that  the  laboratory  standards  for 
methadone  testing  under  proposed 
S  291.50S(dK2)  would  be  confused  with 
laboratoiy  standards  for  employee  drug 
testing  for  Federal  employees  set  forth 
in  "Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs" 
publi^ied  in  the  Fadaral  Ragiatar  of 
April  11. 1988  (53  FR  11970).  TTie 
comments  recommended  that  the 
regulation  should  clearly  difierentiate 
between  the  two  laboratory  standards. 

The  mandatory  guidelines  referenced 
in  the  comment  were  developed  to 
establish  comprehensive  standards  for 


all  aspects  of  laboratory  drug  testing 
and  laboratory  procedures  to  be  applied 
in  earning  out  Executive  Order  (E.O.) 
12564  dated  September  IS.  19i>6.  and 
section  503  of  Pub.  L  100-71,  the 
Supplemental  AppropnciUons  Act  for 
fiscal  year  1987  dated  July  11, 1987.  in 
section  1-1  entitled  "Apphcabihty" 
under  Subpart  A  of  these  guidebnes.  it 
clearly  states  that  they  only  apply  to 
any  laboratory  that  has  or  seeks  s 
contract  to  perform,  or  otherwise 
p>erform8  urine  drug  testing  for  Federal 
agencies  under  a  drug  testuig  program 
conducted  under  E.0. 12364.  "Therefore, 
because  these  guidelines  make  clear 
that  they  do  not  apply  to  drug  testing 
under  any  legal  authority  other  than 
E.0, 12561  FDA  and  NIDA  do  not 
believe  that  it  is  necessary  to  revise  the 
regulation  as  recommended 

7.  One  comment  noted  that  the 
proposed  laboratory  examinatioQ  for  the 
serological  test  for  syphilis  under 

S  291.S0S(d}(3){i)  did  not  take  into 
account  the  severely  damaged  stale  of 
some  patients'  veins.  The  comment 
recommended  that  the  final  rule  allow 
program  physicians  some  latitude  in 
dealing  with  patients  from  whom  it  is 
impractical  to  draw  blood  The  comment 
noted  that  this  revision  would  relieve 
the  agency  of  the  paperwork  burden  in 
granting  individual  exceptions  to  this 
requirement 

FDA  and  NIDA  agree  with  this 
comment  Accordingly,  i  291.S06(dX9)(>] 
of  the  final  rule  states  that  it  in  the 
reasonable  clinical  iudgment  of  the 
program  f^ysician.  a  patient's 
subcutaneous  veins  are  severely 
damaged  to  the  extent  that  a  blood 
specimen  cannot  be  obtained  the 
serological  teat  for  syphihs  auy  be 
omitted  As  with  all  findings  from  the 
admission  aiedical  evaluation,  this 
finding  must  be  recorded  in  the  patient  s 
record.  (See  |  291.50S(dK3)(ii)  of  the 
final  rule.) 

Minimum  Staffing  Patterns 

8.  Many  comments  supported  the 
proposed  elimination  of  minimum 
staffing  ratio  of  1  counselor  to  50 
patients.  (See  S  291.505(d)(7)(iii)  of  the 
former  regulation.)  The  comments 
argued  that  many  methadone  clinics  are 
fully  enrolled  and  many  narcotic  addicts 
desiring  treatment  are  currently  placed 
on  lengthy  waiting  L»t8  because  the 
current  minimum  staffing  requirement 
requires  a  program  to  a<ki  a  counselor  in 
order  to  expand  its  u^Mcity.  One 
comment  stated  that  the  minimum 
staffing  requirement  should  be  included 
in  the  goideline  and  left  up  to  States  to 
enforce.  In  contrast,  many  comments 
objected  to  the  elimination  of  this 
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mmimum  itaffinjj  requirement.  One 
comment  asserted  that  the  current 
minimum  cnunselor/patient  ratio  is 
diready  too  low  to  ensurt*  effective 
'  ounseling  The  (jeneral  consensus  of 
these  comments  was  that  inadequate 
•tafTing  would  compromise  both 
treatment  and  patient  r.«r«. 

FT)A  and  NIUA  believe  that  it  is 
inappropriate  for  this  regulation  to 
prescribe  a  minimuni  counselor/patient 
ratio  that  cannot  take  into  account  the 
specific  needs  of  an  individual 
program's  patient  population.  Such  an 
inflexible  ratio  could  lead  to 
misallucation  of  scarce  treatment 
resourc«a.  The  agenclee  recognize  that  a 
targe  number  of  programa  require  more 
than  1  counselor  for  every  90  patients  to 
provide  adequate  care  for  their  patients, 
and  these  programs  will,  under  the 
requirement  of  |  2(n.50S<d)(5)  of  the 
final  rule,  continue  to  find  it  neceasary 
to  have  more  than  1  counselor  for  every 
50  patients  The  former  mandatory 
counaelor/patlent  ratio  of  1  SO  is  now 
stated  as  a  reconunended  practice  In  the 
FDA  and  NIDA  guidance  document  to 
reflect  the  agenclea'  belief  that  for  a 
program  with  a  patient  population  with 
typical  counseling  needs,  a  1:50 
counseloi  /patient  ratio  represents  a 
minimum  appropriate  ratio  to  provide 
adequate  oounaeling  servicea.  Mowever, 
it  would  be  a  dlaaervlce  to  require 
programa  to  expend  scarce  resources  to 
meet  Inflexible  Pa<leral  requirements 
that  do  not  take  into  account  their 
Individual  patient  population  needs. 

0.  One  comment  objected  to  the 
propoeed  deletion  of  the  former 
requirement  (see  |  2in.iS06(bH2)(i)  of  the 
former  regulation)  that  the  number  of 
patients  treated  as  a  narcotic  treatment 
medication  unit  not  exceed  30  patients. 
The  comment  argued  that  without  a 
numerical  basis  for  the  medication  unit 
there  could  be  potential  problems 
rvgarding  treatment  efficiency  and 
rvcordkeeping. 

The  agencies  believe  that  the 
maximum  number  of  patients  to  be 
treated  at  a  medication  unit  Is  an  laaue 
that  la  properly  left  to  the  judgment  of 
the  program,  iiowever.  local  health  and 
planning  agencies  may  wish  to  limit 
enrollment  in  the  program,  prescribe 
l(x:atlons  of  medication  units  to  ensure 
the  availability  of  services  throughout 
an  area,  and  limit  the  environmental 
impart  which  such  units  may  have  on  a 
community  l>ec1aions  about  the  size  of 
a  medication  unit  should  be  made  on  a 
case  by -case  besis,  taking  into  account 
many  factors  of  a  peculiarly  local 
nature,  and  are.  therefore,  properly 
decided  at  a  State  or  local  level  rather 
than  by  the  Federal  government. 


Whatever  the  enrollment  at  a 
medication  unit.  It  will  still  be  required 
to  be  adequately  staffed  to  comply  with 
all  recordkeeping  and  other 
requirements  of  this  regulation. 

Rehabilitative  Serviceg 

10.  Three  comments  objected  to  the 
wording  of  the  requirement  under 
proposed  |  291  506(b)(2)(lll)  In  that  it  did 
not  Incorporate  the  phrase  "are  being 
utilized."  (See  |  291.508(b)(l)(li)  of  the 
former  regulation.)  The  comments  stated 
that  the  elimination  of  the  former 
requirement  that  rehabilitative  services 
must  be  utilized  will  da-emphasize  the 
importance  of  rehablhtative  services  In 
narcotic  treatment  programs.  One 
comment  objected  to  the  absence  of 
minimum  counseling  and  rehabilitative 
requirements  and  suggested  that 
proposed  |  291.S6(d)(3)(ivMA)(;)  be 
amended  to  require  that  counseling  and 
rehabilitative  servicea  be  provided  at 
least  monthly  during  the  first  2  years  of 
treatment. 

FDA  and  NIDA  continue  to  believe 
that  rehabdltatlve  services  are  of  key 
importance  In  the  treatment  of 
individuals  for  drug  dependence  and  the 
final  regulation  requires  that  these 
services  be  made  available.  However, 
the  agencies  also  believe  that  a 
program's  staff  is  in  the  best  position  to 
determine  what  services  are  needed. 
The  agencies  recognize  that  in  soma 
cases  a  patient  may  not  be  ready  for 
some  renabilitatlva  services  when  be  or 
she  first  enters  treatment  and  other 
patients  need  for  rehabilitative  services 
may  decrease  the  longer  they  are  in  a 
program.  Therefore,  the  agencies  believe 
that  any  attempt  to  mandate  use  of 
rehabllitativ*  services  is  cotmter- 
productlva  and  in  certain  situations 
could  result  in  misallocation  of 
treatment  resources. 

11.  Two  comments  objected  to 
changing  from  mandatory  to  suggestive 
the  language  in  proposed 

I  an  J06(d)(4Mtv)(B)  regarding 
evaluation  and  recording  of  patients' 
needs  and  readiness  for  vocational 
counseling,  education,  and  employment 
The  comments  stated  that  without  such 
evaluations,  appropriate  treatment  plans 
cannot  be  developed  and  updated. 

'The  agencies  agree  that  a  patient's 
needs  for  education,  vocational 
rehabilitation,  and  employment  need  to 
be  considered  in  preparing  and  updating 
a  treatment  plan.  However,  the  agencies 
recognize  that  these  needs  vary  on  a 
oise-by-case  basis  and  want  to  ensure 
that  this  requirement  Is  not  perceived  as 
a  significant  paperwork  burden.  If  a 
particular  patient's  circumstance  does 
not  warrant  certain  rehabilitative 
services  s  simple  notation  will  satisfy 


the  assessment  requirement.  For 
example,  if  a  patient  is  gainfully 
employed  s  note  of  that  fact  would 
suffice  for  the  initial  employment 
assessment  The  agencies  also  believe 
that  describing  the  contents  of  the  initial 
treatment  plan  in  two  separate 
paragraphs  in  the  regulation  may  be 
confusing.  Accordingly,  the  agencies  are 
deleting  proposed  paragraph 
(d)(4)(iv)(B),  redesignating  proposed 
paragraph  (d)(4)(iv)(A)  as  paragraph 
(d)(4)(iv),  and  amending  paragraph 
(dH3)(iv)(AK;)  to  remove  any 
ambiguities  that  may  exist 

12.  One  comment  stated  that  the  word 
''physician"  is  used  in  the  propoeed 
regulation  In  contexts  that  often  imply 
physician  responsibility  for  counseling 
and  other  nonmedical  functions.  The 
comment  suggested  that  appropriate 
language  be  used  in  the  regulation  to 
delmeate  clearly  the  areas  of 
responsibility  for  physicians,  counseling 
directors,  and  counselors. 

The  purpose  of  this  regulation,  as 
described  by  the  statute.  Is  to  develop 
"appropriate  methods  of  professional 
practice  In  the  medical  treatment 
of  *  *  *  narcotic  addiction"  (emphasis 
added).  (Section  4  of  the  Comprehensive 
Drug  Abuse  Prevention  and  Control  Act 
of  197a  Pub.  L  91-613.)  Narcotic  drug 
addiction  is  a  condition  with 
physiologicaL  psychological  and  other 
behavioral  aspects.  The  physician  bean 
primary  responsibility  for  the  medical 
treatment  of  this  condition  in  his  or  her 
patient  Counseling  and  rehabilitative 
services  are  component  parts  of  the 
medical  treatment  and  are  generally 
necessary  for  the  most  effective 
treatment  of  narcotic  addictiort 
Although  these  services  arc  normally 
provided  by  health-care  professionals,  a 
physician  may  not  Ignore  these  areas  of 
treatment  nor  divest  himself  or  herself 
of  responsiblUty  for  them.  The  agencies 
beUeve  that  it  would  be  a  mistake  to 
conceive  of  this  treatment  as  being 
somehow  divisible  Into  drug  therapy  for 
which  the  physldan  is  responsible  and 
other  areas  of  treatment  for  which  other 
Individuals  have  exclusive 
responsibility.  Therefore,  the  agencies 
feel  that  any  changes  from  the  proposed 
regulation  in  this  area  would  be 
inappropriate. 

13.  Two  comments  stated  that 
proposed  |  291.505(d)(3)(v)(D)  did  not 
Include  the  revision  to  the  current 
requirements  as  discussed  in  comment  8 
in  the  preamble  to  the  proposal;  I.e.,  that 
rehabilllation  services  would  be 
discretionary  for  patients  who  are  not 
ready  for  such  services  or  who  show 
substantial  progress  in  rehabilitation 
based  upon  the  discretion  of  the 


program's  physician.  The  comments 
recommended  that  this  revision  be 
clearly  stated  In  the  regulation. 
The  general  requirement  that 
counseling  and  rehabilitative  services 
be  made  available  to  all  patients,  but 
that  programs  not  be  required  to  provide 
every  patient  with  a  8et  minimum 
amount  of  counseling  or  rehabilitative 
services,  is  contained  in  several  places 
in  the  methadone  regulation.  (See 
S  291.505  (b)(2)(iii).  (d)(3)(iv)(B). 
(d)(4)(i)(A).  and  (d)(4)(iv)  of  the  final 
rule.)  The  agencies  believe  that  these 
provisions  sufficiently  delineate  the 
requirement 

Pregnant  Patients 

14.  Several  comments  addressed  the 
proposed  provisions  on  prenatal  care 
(see  S  291.505(d)  (l)(iii)(B)  and  (4)(i)(A) 
of  the  proposed  regulation].  One 
comment  noted  inconsistent  terminology 
between  these  provisions  and  asked  if  a 
treatment  program  is  required  to 
establish  a  system  for  "informing"  or  for 

"referring"  a  pregnant  patient  to  outside 
prenatal  services.  Another  comment 
recommended  that  the  prenatal  care 
provision  under  proposed 
§  291.505(d)(l)(iii)(B)(2)  be  revised  to 
state  that  a  treatment  program  is 
responsible  for  coordinating  prenatal 
care  whether  it  is  provided  directly  or 
by  referral  to  outside  prenatal  services. 

FDA  and  NIDA  do  not  see  any 
inconsistency  between  "informing  that 
patients  of  publicly  or  privately  funded 
prenatal  care  opportunities  available" 
and  "referring"  a  patient  to  those 
prenatal  care  providers.  A  referral  in 
normal  medical  practice  entails  the 
practitioner  giving  his  or  her  patient  the 
name  of  a  second  practitioner  who  is 
able  to  provide  desired  services. 
Coordination  of  prenatal  care  is 
provided  for  in  i  291.505  (d)(l)(iii)(B)(3) 
and  (d)(4)(i)(B)  of  the  final  rule. 

15.  One  comment  recommended  that 
the  proposed  requirement  under 

S  291.505(d)(4)(iii)  retain  the  former 
requirement  (see  21  CFR 
291.505(d)(6)(iii)(c)  of  the  former 
regulation)  that  the  admitting  program 
physician  date  and  sign  the  comments 
and  evaluations  made  by  the  health-care 
professional  in  a  pregnant  patient's 
record  within  72  hours  of  administration 
of  the  initial  methadone  dose. 

This  former  requirement  was 
inadvertentiy  omitted  from  the  proposed 
rule.  Accordingly.  S  291.505(d)(l)(iii)(B) 
of  the  final  rule  requires  that  the 
physician  review,  sign,  and  date  records 
made  by  a  health-care  professional 
within  72  hours  of  the  administration  of 
the  initial  dose  of  methadone  given  a 
pregnant  patient  This  makes  the 
regulation  consistent  with  other  special 


categories  of  patients  (see 
i  291.505(d)(l)(iii)  (A)  and  (C)  of  the 
final  rule)  and  provides  protection  for 
the  health  of  pregnant  patients. 
In  addition,  the  informational 
requirement  to  explain  the  possible  risks 
of  a  narcotic  drug  administered  or 
dispensed  by  the  program  to  a  pregnant 
woman  and  her  unborn  child  under 
S  291.505(d)  (l)(iu)(B)(51  and  (4)(i)(B){5) 
has  been  revised  to  also  include  a 
requirement  to  explain  the  possible  risks 
from  continued  used  of  iUicit  drugs  and 
of  withdrawal  from  the  narcotic  drug 
administered  or  dispensed  by  the 
program.  This  amendment  makes  the 
regulation  more  closely  consistent  with 
the  informational  statement  for  female 
patients  of  child-bearing  age  contained 
in  Form  FDA-2635  "Consent  to 
Methadone  Treatment" 

16.  One  comment  contended  that  the 
health  care  needs  of  female  patients  are 
not  adequately  addressed  in  the 
proposed  rule.  The  comment  suggested 
that  a  system  for  screening  for 
pregnancy  be  established  so  that 
prenatal  services  can  be  provided  to 
female  patients  as  early  as  possible. 
This  comment  also  suggested  that  (1) 
addicted  pregnant  women  be  given  the 
highest  priority  in  admission  to  both 
drug  treatment  programs  and  prenatal 
care  programs:  (2)  die  initial  medical 
evaluation  include  a  Pap  test  and  tests 
for  sexually  transmitted  diseases, 
namely  syphilis,  gonorrhea,  and 
chlamydia;  and  (3)  the  physical 
examination  be  given  annually  for  long- 
term  female  patients. 

The  agencies  do  not  agree  with  the 
basic  premise  of  diis  comment  This 
final  rule  specifies  minimum 
requirements  specifically  tailored  to  the 
needs  of  female  patients  in  general  and 
pregnant  patients  in  particular,  and  its 
companion  guidtmce  document  now 
covers  many  of  the  specific  points  raised 
in  this  comment  For  example,  the  final 
regulation  requires  the  serological  test 
for  syphilis,  while  the  guidance 
document  recommends  a  Pap  test  and 
pregnancy  testing,  where  appropriate. 
The  guidance  document  also  states  that 
other  tests  should  be  given  as  clinically 
indicated.  Although  this  regulation  does 
delineate  appropriate  minimum 
standards  for  the  medical  treatment  of 
narcotic  addiction,  it  is  not  intended  to 
set  general  standards  of  care  for  the 
medical  profession  for  specific  classes 
of  patients.  That  is  left  to  State 
governments,  which  regulate  medical 
practices,  noting  standards  developed 
by  the  profession  and  stated  by 
profession^  societies. 

17.  One  comment  recommended  that 
the  provisions  in  the  regulation 
regarding  pregnant  patients  be  revised 


to  reflect  a  recent  Worid  Health 
Organization  methadone  study  group  s 
opinion  that  pregnant  patients  be 
withdrawn  from  methadone  in  the 
weeks  prior  to  birth  so  that  the  infant 
does  not  go  into  sudden  withdrawal 
shortly  after  birth.  This  comment  also 
stated  that  the  proposed  rule  provides 
no  guidance  regarding  methadone 
patients  who  are  nursing  mothers. 

The  agencies  are  unable  to  evaluate 
this  comment  properly  because  it  did 
not  provide  either  a  citation  for  or  a 
copy  of  the  study  referred  to  in  the 
comment  Requests  made  by  FDA  to  the 
commentor  for  more  information  on  the 
study  were  unsuccessful.  Because  there 
is  no  evidence  to  support  requiring 
detoxification  in  tiiis  instance,  FDA  and 
NIDA  caimot  respond  to  this  comment 
except  to  note  that  FDA  Form  FDA-2635 
"Consent  to  Methadone  Treatment" 
advises  mothers  not  to  nurse  their 
babies  while  taking  methadone. 

Admission  and  Reodmission 
Requirements 

18.  One  comment  ob)ected  to  the 
proposed  provision  in  S291.505(d)(7)(ii) 
and  (d)(8)(ii)  requiring  a  7-day  waiting 
period  between  concluding  a  short-term 
or  long-term  detoxification  episode  and 
beginning  another.  The  comment  stated 
that  this  requirement  could  increase  the 
likelihood  of  a  patient  returning  to  iUidt 
drug  use  during  this  waiting  period  with 
the  concomitant  risk  of  HTV  infection. 
The  comment  recommended  that 
detoxification  treatment  be  extended  if 
it  is  determined  to  be  necessary  in  the 
judgment  of  the  program  physician. 

The  regulation  as  written  afiords 
clinicians  the  flexibihty  necessary  to 
adapt  repeated  detoxification  treatinent 
to  a  particular  patient's  needs.  At  the 
same  time,  it  estabtishes  a  TniniTnnm 
standard  to  preclude  removing  all  the 
incentive  to  succeed  in  detoxification 
treatment  that  a  waiting  period  of  less 
than  a  week  would  involve.  Further,  the 
agencies  beUeve  that  to  allow  programs 
to  offer  and  unlimited  number  of 
detoxification  attempts  with  no  break 
between  attempts  would  result  in 
detoxification  treatment  being 
indistinguishable  from  maintenance 
treatment.  However,  programs  are  free 
to  offer  treatment  which  medically 
might  be  considered  detoxification 
treatment  but  legally  would  be  defined 
as  maintenance  treatment  as  long  as  the 
patient  meets  the  mamtenance 
treatment  criteria.  An  example  of  that 
situation  would  be  a  "detoxification" 
treatment  lasting  1  year,  which  under 
the  statute  and  under  the  regulation 
would  be  considered  maintenance 
treatment.  The  agencies  recommend  that 
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■  patient  wko  iw^iiea  oonCiBuoas  and 
i«p«atad  datoxificatton  ihould  b«  fftwn 

■  tr^dtmant  plan  ttuit  maata  tha 
r«quir«inaTila  ol  mauiteiMnca  traahiwnt 

19.  Savaral  cnnuncnts  ttatvd  that  tha 
mainlananca  traatmant  adimaaiun 
crttana  undar  propoaad 
I  on  905(dKl|(iMA)  r«f(ardin)f  a  paraon'i 
hiitory  of  addiction  and  current 
physwtoflc  d«'pand«T»c«  ira  overly 
raatrlctiva  Ona  coounant  aamaatad  that 
any  phyatak>)0cally  drpcndant  person 
who  iM  not  luitabla  fnr  datoKificatjon 
trvatmant  may  ba  admittad  to 
matntananca  treatment   Anotbar 
cununant  anfaieatad  that  any  panon  with 
a  koof  hiatory  of  hcrotn  addiction  and/or 
metSadona  trRatroant  ba  allowed  inlu 
maintenance  tr«atmant  without  a 
ibowuifi  of  currant  physiological 
depandfancy   Th«  commeata  axpreaMKl 
cunoama  that  ovaHy  rvatrictlva 
ndmiaaton  criteria  could  poaaibly  forca 
persona  to  continue  to  sack  ill«f(al  drugs 
for  a  penod  of  time  to  ba  eligible  Un 
admission  into  maintpnante  treatment. 

The  agencies  do  not  ngree  that  the 
udmiaaton  cntena  are  too  stnct.  Tha 
BUnhnaiii  standarda  fur  aialntanaoce 
treataani  admiaaion  (lacludioft  tb«  1 
y««r  biatory  and  current  dapendtmce 
re<|uirBi»ants)  and  the  exc«fK1ona  to  ttie 
mimniMai  admission  cnteha  taken 
tofl«tfacr  are  flaxibJa  enough  not  to 
unduly  raatrlct  a  physician's  clinical 
ludRnant.  The  agencies  advise  that 
individuals  who  do  not  meet  the  1  year 
history  requirement  should  not  be 
preaumad  to  be  Incapable  o/  attalrung  a 
drug  free  state  in  a  relatively  short 
period  of  time  The  self  destructive 
behavior  pattams  that  charactenze  the 
narcotic  addict's  Ufa  have  not  been 
reinforced  to  the  same  degree  as  in  a 
patient  who  has  a  1  year  history  of 
dependence.  Long  term  and  short  term 
datoxificatlon  are  available  to  patients 
without  a  history  of  1  year  physiological 
(iepend«nce  In  addition.  FDA  and  NIOA 
strungly  disagree  with  the  suggestion 
that  curn*nl  physiological  dep<*ndence 
shouM  not  be  a  prerequisite  fur 
methadone  treatment    In  the  settuig  of 
druK  abuae  treatment,  it  would  be  highly 
inapprnpnate  to  place  dn  individual 
who  IS  not  currently  physiologically 
dependent  on  a  courte  of  dru^  therapy 
that  could  easily  lea<l  to  that  individual 
hei  itming  physiologically  dependent  on 
methadone 

20  One  coirunent  recommended  that 
the  fiiirtl  rule  make  ehgtble  for 
maintenance  treatment  only  persons 
who  have  had  at  least  two  do<  umenled 
attemp*ii  at  short-term  detoxiP.cation  or 
drug-fr«e  treatment.  Awither  comment 
expressed  a  similar  but  less  specific, 
racommendu tioa  that  all  persons  be  able 


to  document  previowa  drug-free 
treatment  imliatlvea  to  ba  aliglMe  for 
malntenanca  treatment. 

The  regulation  doea  not  prechide  a 
program  from  reqti""^  fheee  attempts 
for  patients  who  tatitty  the  urinimum 
standards  for  admission  to  maintenance 
treatment  bat  who  wonW  benefit  more 
from  other  kinds  of  treatment.  Thus,  for 
patients  who  coqW  detoxify  easihy  and 
patients  who  are  not  trufy  addicted, 
treatment  other  than  mamtenance 
treatment  may  and  should  be  employed. 
While  FDA  and  NTDA  agree  that 
detoxification  or  drug-free  treatment  is 
generally  preferable  to  maintenance 
treatment,  the  agencies  cannot  slate  that 
detoxification  or  drug  free  treatment  is 
for  all  patients  and  that  maintenance 
treatment  should  only  be  considered  a 
fallback  treatment  in  all  cases.  Some 
patients  may  not  ba  suitable  for 
detoxification  or  drug- free  treatment. 
Such  a  patient  may  require  madical 
treatment  and  vocational  and 
educational  assistance  in  order  to 
become  a  more  highly  motivated  patient 
for  wh«.)m  any  treatment  has  the  higheat 
probability  of  success  FDA  and  NIDA 
are  unable  to  conclude  that  aiainteoMice 
treatment  is  never  an  appropriate  first- 
line  treatment 

21   One  comment  stated  that  the 
proposed  2- year  interval  before  a 
patient  in  maintenance  treataaent  could 
have  his  or  her  clinic  attendance  for 
observation  decreaaed  from  3  days  to  2 
days  la  excessive  The  coMunant 
recommended  that  the  program 
physician  should  b«  allowed  more 
discretion  in  detenmaing  the  cliiuc 
attendance  schedule 

FDA  and  NIDA  must  be  cuocemad 
about  problems  of  drug  diverwoo  as 
well  as  the  effective  medical  treatment 
of  drug  addiction.  While  the  agencies 
recognLze  that  a  burden  is  being  placed 
on  a  patient  who  cannot  obtain 
additional  take-home  pnvilegea,  that 
burden  la  outweighed  by  the  decrease  in 
the  opportunity  for  diversion.  In 
extraordinary  circuniala nr^«.  programa 
may  ask  for  an  exemption  from  the 
required  dina  iitt»>ndance  schedule  for  a 
palu-nt  (see  {  291  505(dl(n)  of  the  final 
rule) 

22.  One  comment  ol>served  that  the 
pnjpoaed  rule  makes  no  specific 
provision  for  official  holidays  and 
recommended  that  all  patients  be 
allowed  one  tuke-home  dose  of 
medication  on  official  Federal  and  State 
holidays 

KUA  and  NIDA  agree  with  the  b«8ic 
principles  of  this  comment  and  have 
implemented  it  m  |  2»1  505{d)ie)<vii)  of 
the  ''inal  rule  The  new  provision  is 
limited  lo  State  holidays,  based  on  the 


preaiuBption  that  •  aigniflcant  mnnber  of 
program  employeee  are  State  or 
municipal  employees,  wid  wtmW 
normally  be  entitled  to  a  day  off  on 
State  holiday*.  Federal  holfdayi  were 
not  Included  in  the  regulation  because 
they  could  permit  programs  to  be  closed 
for  two  observances  of  the  same 
hoHday  However,  programs  which 
would  normaDy  close  on  a  Federal 
holiday  coald  apply  for  an  exemption 
under  (  291.506{dKll)  ol  the  final  rule. 

Receipt  of  Narcotic  Druga 

23  One  comment  objected  to 
proposed  i  291.505(j)(3),  which  would 
permit  only  a  licensed  practitioner 
employed  at  the  facility  receiving 
shipment  to  accept  delivery  of  narcotic 
drugs  for  narcotic  addiction  treatnenL 
The  comment  recotrnneaded  that  the 
requirement  also  include  the  program 
phamjacist  because  he  or  she  will  be  the 
ultimate  custodian. 

FDA  and  NIDA  agree  with  thic 
comment  and  hava  incorporated  the 
recommendation  in  |  281.SO60'X^)  °'  ^ 
final  rule. 

Detoxification  Treatment 

24.  The  agencies'  propoaad  revisMHi  to 
provide  fur  short-term  and  long-term 
detoxificatiao  treatment  under 
I  291.506(d)  (7)  and  (B)  was  uniforaly 
commented  upoo  favorably  However, 
aeveral  comments  expressed  coaccma 
about  how  the  availability  of  public 
funding  could  affect  which 
detoxdJcahoQ  treatment  program  a 
patient  would  be  aaaigned  to.  One 
comment  stated  that  no  criteria  were 
given  to  govern  admiaaioii  to  either 
detoxification  program. 

niA  and  NIDA  do  not  have  the 
authonty  to  prescribe  the  allocation  of 
resources  to  individual  programs.  In 
dddition.  the  agencies  have  not 
estahlished  any  differential  admission 
cnterid  for  short-term  or  long-term 
detoxification  treatment  because  the 
derision  hs  to  the  treatment  coarse  must 
he  left  to  the  clinical  judgment  of  the 
treating  program  physician. 

Methadone  Dosage  Levels 

25  One  comment  recommended  that 
the  medical  director  approve  those 
palifnts  who  are  to  receive  daily  do8e« 
of  methadone  greater  than  100 
milligrams  This  comment  stated  that  a 
requirement  for  a  de  facto  second 
opinion  would  be  advisable  because  a 
po»8!b;lify  of  overdosage  exists  if 
methadone  is  taken  in  conjunchon  with 
illicit  druRS. 

The  agencies  believe  that  the 
pi  ovisions  of  I  291  505{d)(6)(i)( A)  of  the 
final  rule,  which  allow  only  a  30- 


milligram  initial  dose  and  a  total  dose  of 
not  more  than  40  mlUigrams  the  first  day 
(unless  the  medical  director  doctunents 
the  need  for  a  larger  dose),  provide 
adequate  protection  against  overdosage. 
FDA  and  NTDA  also  believe  that  the 
provision  of  i  291.505(d)(6)(i)(C)  of  the 
final  rule,  wUch  requires  a  physician  to 
justify  in  the  patient's  record  a  daily 
dose  of  over  100  milligrams,  provides 
adequate  protection  against  overdosage, 
while  at  the  same  time  requiring  only 
minimal  interference  with  the 
professional  Judgment  of  the  physician 

28.  Several  comments  opposed  the 
proposed  requirement  under 
i  291.505(d)(e)(v)(D)  that  each  patient 
whose  daily  dose  of  methadone  is  above 
100  milligrams  be  required  to  take  the 
drug  under  observation  at  least  6  days  a 
week  irrespective  of  the  length  of  time  in 
treatment,  unless  the  program  has 
received  prior  approval  from  the  State 
authority  and  FDA.  The  comment  stated 
that  there  is  no  medical  justification  for 
the  requirement  and  that  it  interferes 
with  the  professional  judgment  of  the 
program  physician. 

Daily  doses  of  over  100  milligrams 
present  a  high  risk  of  diversion.  A 
patient  may  take  only  a  portion  of  his  or 
her  prescribed  dose,  leaving  what 
methadone  remains  to  be  sold  on  the 
illicit  drug  market.  Alternatively,  a 
patient  who  is  diverting  all  of  his  or  her 
100-milligram  dose  would  be  placing 
that  much  more  methadone  on  the  illicit 
drug  market  until  the  diversion  is 
detected  and  stopped.  The  agencies 
believe  that,  in  this  case,  concerns  about 
the  possibility  of  diversion  must 
outweigh  concerns  about  infringing  on 
the  clinical  judgment  of  the  program's 
physician.  FDA  and  F^IDA  are  aware 
that  some  patients  are  taking  other 
medication  that  reduces  the  blood 
concentration  of  methadone  to  a  degree 
sufficient  to  produce  withdrawal 
symptoms  which  may  necessitate 
methadone  doses  above  100  milligrams 
The  agencies  believe  that  this  situation 
is  not  common  enough,  at  this  time,  to 
provide  a  specific  provision  dealing  with 
this  situation  in  the  regulation.  Such 
cases  may  be  handled  individually 
under  the  provisions  of 
§  291.505{d)(6)(v)(D)  of  the  final  rule 

Laboratory  Examinations 

27.  A  large  number  of  comments 
mentioned  the  existence  of  the  HIV 
epidemic  and  the  need  for  strengthening 
treatment  i>rograms  that  will  reduce 
intravenous  drug  abuse.  These 
comments  suggested  that  narcotic 
treatment  programs  be  required  to 
conduct  HIV  testing  of  patients  and 
provide  appropriate  counseling  services 
at  the  narcotic  treatment  program  or  by 


referral  to  appropriate  health-care 
providers. 

The  agencies  are  actively  considering 
this  point  and.  elsewhere  in  this  issue  of 
the  Federal  Register,  are  proposing  to 
require  that  HIV  counseling  be  provided 
to  patients  entering  treatment  programs 
and  are  soUdting  comments  on  the  issue 
of  HTV  testing.  Comments  on  the 
potential  impact  of  mandatory  HTV 
testing  on  a  patient's  willingness  to 
enter  treatment,  cost,  availability, 
frequency  of  testing,  and  what  treatment 
decisions  may  be  made  based  on  the 
results  of  HTV  testing  would  be 
particulariy  welcome. 

Treatment  of  Patients  Under  18  Years  of 
Age 

28.  One  comment  recommended 
retention  of  the  former  requirement  (see 
S  291.505(d)(3)(iv)  of  the  former 
regulation)  that  a  treatment  program 
obtain  prior  approval  by  FDA  and  the 
State  methadone  authority  to  place  a 
person  under  16  years  of  age  on 
maintenance  treatment  The  comment 
said  that  the  effects  of  the  extended  use 
of  methadone  on  a  youth's  physiological 
and  psychological  development  are 
unknown. 

FDA  and  NIDA  do  not  disagree  with 
the  comment's  assertion  regarding  the 
unknovim  effects  of  the  extended  use  of 
methadone  in  yoiii]ger  patients.  Indeed 
the  final  regulation  has  retained  all  the 
former  limitations  regarding 
maintenance  treatment  of  patients  under 
18  years  of  age  (see  8  291.505(d)(l)(iv)  of 
the  final  rule).  However,  FDA  and  NIDA 
consider  the  cited  provisions  for 
patients  under  16  years  of  age  as 
unnecessary  because  they  are  already 
included  under  the  limitations  for 
patients  under  18  years  of  age.  The 
agencies  believe  that  the  limitations 
regarding  maintenance  treatment  for 
younger  patients  in  the  final  rule 
coupled  with  the  additional  requirement 
for  a  parent  legal  guardian,  or 
responsible  adult  designated  by  the 
State  authority  to  complete  and  sign  a 
consent  form  prior  to  admission  of  a 
person  under  18  years  of  age  into 
maintenance  treatment  are  adequate 
safeguards  to  preclude  indiscriminate 
admission  of  younger  patients  to 
maintenance  treatment 

Treatment  Plans 

29.  One  comment  stated  that  the 
proposed  requirement  under 

S  291.505(d)(8)(i)(F)  for  monthly  periodic 
treatment  plan  evaluations  for  long-term 
detoxification  patients  is  unnecessary 
and  recommended  that  an  initial 
treatment  plan  with  periodic  treatment 
plan  evaluations  occurring  as  needed 
would  be  sufficient 


FDA  and  f^JIDA  do  not  agree.  Because 
detoxification  patients  are  at  a  greater 
risk  of  reverting  to  illicit  narcotic  use. 
the  agencies  believe  it  necessary  to 
require,  at  a  minimum,  monthly  periodic 
treatment  plan  evaluations  so  that  the 
program  physician  can  closely  monitor 
and  reassess  such  patient's  progress  in 
detoxification  and  can  implement 
alternate  treatment  strategies  if  needed. 

30.  One  comment  suggested  that  jail 
programs  and  jail  dispensing  units 
should  be  considered  for  incorporation 
into  the  regulation. 

Jail  programs  and  jail  dispensing  units 
are  governed  by  this  regulation.  FDA's 
and  f»nDA's  experience  with  jail 
programs  indicates  that  this  regulation 
and  use  of  the  exemption  provided  in 
S  291.505(d)(ll)  of  the  final  rule  to  relax 
or  eliminate  provisions  not  applicable  in 
a  particular  penal  or  detention  setting 
provides  a  successful  regulatory  scheme 
for  jail  programs. 

Health-Care  Professionals 

31.  One  comment  recommended  the 
retention  of  the  former  provision 
requiring  that  if  a  physician  is  not 
available,  on  site,  to  review  the  initial 
evaluation  of  the  patient  made  by  a 
health-care  professional  and  the 
physician's  review  is  performed  over  the 
telephone,  the  physician  sign  the 
evaluation  within  72  hours  of  the 
telephone  procedure.  (See  21  CFR 
291.505(d)(6)(iii)(c)  of  the  former 
regulation.)  'The  comment  stated  that 
health-care  professionals  are  often  not 
properly  utilized  by  treatment  programs 
and  oral  orders  from  physicians  are  not 
being  properly  documented. 

FDA  and  NIDA  do  not  agree  with  this 
recommendation.  The  agencies  do  not 
believe  that  the  regulation  should 
ouUine  or  elaborate  on  the  use  of  health- 
care professionals  and  the  recording  of 
oral  orders  by  a  program  physician.  As 
now  stated  under  J  291.505(d)(4)(iii)  of 
the  final  rule,  licensed  or  certified 
health-care  professionals  in  accordance 
with  Federal.  State,  and  local  law  are 
not  prohibited  from  performing  certain 
functions  (e.g..  administering  or 
dispensing  certain  medications  on  a 
physician's  oral  order]  delegated  to 
them  by  the  medical  director,  and 
records  are  required  to  be  properly 
countersigned  by  the  medical  director  or 
licensed  physician.  Further  elaboration 
on  this  requirement  will  not  prevent  the 
problems  cited  in  the  comment 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  tiiis  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
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the  humun  environmBnt  Therefort. 
ntith«r  an  •iiviruamanUl  ttMetwnent 
nor  an  anviroanMntal  imp«ct  tUlaiiMnt 
Is  ^e^ul^«d. 

RoonaiBic  Impact 

The  a^jenr.y  bas  extimlned  th« 
regulatory  impacl  and  r«gulator> 
flexibUiry  impliciitiona  of  the  final  rule 
m  accordance  with  Fjiecutive  Order 
12291  arul  the  Regulatory  Flexibility  Ail 
(PMb  L  96-354)  The  agency  finds  that 
Ihe  final  r\jle  is  not  a  major  rule 
inasmuch  as  these  revisions  would  not 
result  in  any  increase  in  cost  (significant 
or  otherwise)  to  narcotic  tr«atment 
prngmma  or  to  the  State  and  local 
authorirtes  that  would  enforce  the  final 
mie  MoreoTW.  this  final  rule  provides 
treatment  prDRrams  with  more  flexibility 
than  exists  under  the  current  regulation 
and  thus  allows  such  programs 
alternative  and  presumably  more  cxmi 
efTlCTent  mean*  to  comply  with  the 
requirements  Kor  these  reaaona, 
therefore  the  agancy  baa  datarmined 
that  the  final  rule  is  not  a  maior  rule  as 
defined  tn  Executive  Order  122Jn 
Further.  FDA  certtfiea  that  the  final  rule 


will  not  have  a  ngniftcanl  kMpact  on  a 

substantia!  number  of  small  eBtiUes  aa 

defioed  by  the  Regulatory  FlexibiUty 

Act 

Paperwork  Rsdncdon  Act  of  IttO 

Thia  final  rule  contains  uJonnatioo 
collectiona  which  require  approval  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  198a  The  title,  de«:hpfioo.  and 
respondent  descnption  of  the 
informalion  collection  are  ahown  below 
with  an  estimate  of  the  annual  reporting 
and  recordkeeping  burden,  inciuded  in 
the  estimate  Is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  ot  information 

Title:  Required  Application  for 
Treatment  Program  Dispensing 
Methadone  for  DetoxifKation  and 
Maintenance 

DfmcnptHjn:  FDA  require*  this 
infomidtJon  to  aaaure  uidivKtiMd 
program  s  and  hospital  s  compbance 
with  21  CFR  291.506.  This  miormation 
wili  be  used  lo  evaluating  pro^aoM  and 


hospilaU  that  apply  foe  FDA  approval 
under  21  CFR  291.506.  The  information 
required  under  |  291.506  u  submitted  by 
compJeting  three  FDA-suppbed  forms: 
FDA-2832    Apphcstlon  for  Approval  of 
Use  of  Methadone  in  a  Treatment 
Program.  ■  FDA-2833    Medical 
Responaibiiity  Statement  for  Use  of 
Methadone  in  a  Treafirenl  Program," 
and  FDA-263e  "Hospital  Request  for 
Methadone  Detoxification  Treatment." 
In  addition.  Form  PDA-2835  "Consent  fo 
Methadone  Treatment,"  a  recortflieeping 
form,  is  also  required  by  S  291.505. 
These  forms  are  completed  occasionally 
as  programs  apply  to  FDA  for  approval 
to  dispense  methadone,  and  in  the  case 
of  Form  FDA-2a33.  as  new  medical  sUff 
jmn  the  program.  There  are  no  periodic 
reporting  reqinrements  under  Ibis 
regulation. 

Descnption  of  R^tptutdenCs:  State  or 
local  governments;  birsuiesaes  or  other 
for-profit  organizations;  non-profit 
institutions 

Estimated  .Annaal  Reportmg  and 
Recordkeeping  Burden: 
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This  regulation  smendtng  |  2»1  506 
contains  reconlkeeping  and  reporting 
requirements  that  are  subject  to  OMB 
appmval   Comments  on  the  content  and 
burden  of  the  infumiation  collection 
requirement  would  be  directed  to  H)^'» 
Dockets  M.inagement  Branch  (UFA- 
,105).  Food  and  Dmg  Adminiatralion,  Rm 
4-62,  5600  Rshers  Lane.  Rockvdle.  ,VfU 
,M65'^.  and  to  the  Office  ot  [nformalion 
and  Regulatory  Affairs,  OMB.  Rm.  320a 
New  tlxecutive  Office  Bldg., 
Washuiglun.  UC:  2U5UJ.  Attn.  AUuton 
Herron 

List  of  Sabfects  In  21  CJH  Part  2V1 

Heiilth  pniftfssiun*.  Methaikine. 
Reporting  and  recerdkeeping 
r»»quirements 

Thervfiiri'.  under  the  Comprehensive 
Drug  Al)U8e  Prevention  And  Control  .Act 
of  ltf?U.  the  \>in  (iiK   ■■Vddii  t  Trfafnifiit 
Act  of  19"*.  HHtl  applicabie  ddegations 
of  aulhunty  thereunder,  sud  under 
authcnty  daiegalMl  (u  tb«  ConumasMner 
of  FiHid  and  Drugs,  Part  2tfl  is  amandad 
as  folkiwB. 


PART  2»1— ORUQ8  USED  ¥(m 
TREATIICMT  Of  MAflCOTIC  AOWCTS 

1  TW  aulhonty  atation  for  21  CFR 
Part  291  la  revised  to  reed  aa  follows 
and  the  authority  c^latoos  following  all 
of  Ihe  sections  in  Part  2Sn  are  removed: 

Auttxittty  Sec*  3  .S06.  7V1U)  fJl  V  SC 
SZHgl  J».  3Pl(«t>;  sees  4.  S48  (42  U-S.C 
2578   aiO«?»-0). 

2  Section  291  50S  is  revised  to  read  as 

follows 

9291MS    CoMSIiona tor ttM uae otf 

narcoUc  Av^a;  approprtaia  m«lho^  ot 

profaaakmal  piacttoa  tor  mtm^ta 

of  the  nicotic  addlctton  of  vartoua 

of  narcotic  addtcts  under  aactton  4  o4  Iha 

Comprehenalva  Drug  ADus*  Preventton  and 

Control  Act  of  1970. 

(n\  IJeftn/tjoiis  Aa  used  in  this  pdn 
111  DetDMficatKMi  Lrealment'  m*>una 
the  diapensing  of  a  narcotic  dmg  in 
decreasing  duaes  to  an  individuai  to 
HlieviaU*  adverse  physM)kigical  or 
psy  hitlogical  effects  incident  to 
withdrawal  from  the  continuous  or 
sustained  usa  of  a  narcotic  drug  and  as 
a  method  of  bnnging  the  individual  to  a 


narcotic  drug- free  state  within  such 
period.  There  are  two  types  ai 
detoxification  treatment:  slMrt-term 
detoxification  treatment  and  long-term 

detoxifies txjo  treatment. 

(i)  "Short  term  detoxification 
treatment"  is  for  a  period  not  in  excess 
of  ,10  (lavs 

[ul  'Long  term  detoxification 
treatment"  is  for  a  period  more  than  30 
days  but  not  in  excess  of  180  days 

(2)  "Mauitenance  treatment"  means 
the  dispensing  of  a  narcotic  drug  in  the 
treatment  of  an  individual  for 
dependence  on  heroin  or  other 
morphiiv-iike  drug 

(.f|  A    medicdl  director"  is  a 
physician,  licensed  to  practice  medrcine 
in  the  )un»diclioo  in  which  the  program 
IS  located  who  assumes  responsibility 
for  the  admuiistrslion  of  all  medical 
services  performed  by  the  narcotM, 
treiitmenl  program  incliMling  ensuring 
that  the  program  is  ui  compliance  with 
all  Federal.  Stale,  and  \ou»\  laws  and 
regulations  regarding  the  medicsl 
treatment  of  narcotic  addiction  with  a 
narcotic  drug. 


(4^  A  "nwdicatiao  anit"  is  a  facility 
established  as  part  of,  bat 
geographical  dispcraed,  Le.,  separate 
from  a  narcotic  tteatraent  prograB  from 
which  bcensad  private  practitifloen  and 
commanity  pbannacista— 

(i)  Are  pennitted  to  administer  and 
dispense  a  narcotic  drag,  and 

(ii)  Are  authoized  to  coUect  samples 
for  drug  testing  or  analysis  for  narcotic 
drugs. 

(5)  "Narootic  dependent"  means  aa 
individual  wke  pfajwiologicaHy  needs 
heroin  or  a  mniphaat  likr  drug  to 
prevent  tke  anaet  of  signs  of 
witluirawML 

(6)  A  "narootic  treatment  prt>grain"  is 
an  organizatian  (or  a  person,  including  a 
private  physician)  tiiat  adamiaters  or 
(fiapenaes  a  narootic  drag  te  a  narcotic 
adc&ct  for  raaiateiiaiiQe  ar  detoxi£k»tion 
treatment  pHnidee.  wbee  appropriate 
or  neoeesafy.  a  ooaiprahc  naive  range  of 
medical  and  raliabiktatrve  services,  is 
approved  bgr  the  State  andiority  and  Ae 
Food  and  Drag  Administration,  and  that 
is  registend  witii  the  Drag  Enforcement 
Adminiatratiaa  to  uae  a  narcotic  drag  for 
the  treatment  of  narootic  addiction. 

(7)  A  "program  aponaor"  is  a  person 
(or  lapeeseBtattre  of  an  organizatiaii) 
who  tM  reapoaable  far  the  operation  of  a 
narootic  treatment  program  and  who 
aaanmea  reapoaaibility  for  all  its 
employees  iarfodiiig  any  practitioiiers, 
agents,  or  other  persons  providiBg 
services  at  the  pgnym  (mchiding  its 
medication  imtta). 

(8)  The  term  "services."  as  oaed  in  this 
part  inchides  medical  evalnatiana, 
counseling,  rehatalitative  and  other 
social  programs  (a^  vacstioDal  and 
educational  gasdanoe.  ampfoymeot 
plaoenieat).  which  will  ha^  die  patient 
become  a  prndaclive  aiember  of  aodety. 

(S)  A  "State  asthority"  is  die  agency 
deaigaaled  by  tbe  Governor  or  other 
appropriate  official  to  exercise  the 
responsibility  and  authority  within  the 
State  or  Tefrttory  for  governing  the 
treatmeat  at  narootic  addiction  with  a 
narcotic  drag. 

(b)  Orgtuuaatioaal  ttructure  and 
approval  reguinamnta — 

(1)  OrganixatiaBol  BtTuctoTB.  (i)  A 
narcotic  treatment  program  may  be  an 
independent  organizatian  or  part  of  a 
centralized  organization.  Far  example,  if 
a  centralized  erganizational  stracture 
consists  of  a  primary  facility  and  o^r 
outpatient  focihties,  all  of  which 
conduct  initial  evaluation  of  pabents 
and  administer  or  ttispense  medication, 
the  primary  facikity  and  each  outpatient 
facility  are  separate  programs,  even 
though  sonw  aervicea  (e^.,  tbe  same 
hospital  or  rehabilitative  servicesj  are 
shared 


(ii]  The  pro-am  sponsor  ^lall  submit 
to  ^  Pood  and  Drag  Administrati<m 
and  tbe  State  anthortty  a  description  of 
the  organizational  atractare  trf  ^ 
progcam.  iw  name  of  tbe  persons 
responaftjle  for  the  program,  the  address 
of  die  program,  and  the  reqionsibaities 
of  each  facflity  or  aiedication  unit  llie 
sources  of  faiuJing  for  each  progiaiB 
shaU  be  hsted  and  the  name  aivl 
address  of  each  gov«nmental  agmcy 
providing  fundmg  sball  be  ctated 

(iii}  Wtere  two  or  laore  programs 
share  a  central  admaniatratian  (e.g„  a 
city  or  StateHwide  orguiizatieB^  tbe 
person  re^ionaible  fior  the  organizatioa 
(adminiatiatar  or  program  q>onsor]  is 
required  to  be  listed  as  tbe  program 
sponsor  for  each  separate  piarticipatii^ 
pragram.  An  individiial  pro-am  shaU 
indk:ate  its  participation  in  the  central 
otgaaiaatiaa  at  tbe  time  of  its 
application.  Tbe  adBiiaistratar  or 
sponsor  may  fulfill  all  recordkeeping 
and  reporting  requirements  for  these 
programs,  but  each  prognus  must 
continue  to  receive  separate  aj^rovaL 

(iv)  One  pbyaidan  may  asauaie 
primary  medical  reaponaibility  for  more 
than  one  program  and  be  listed  as 
medical  director.  If  a  physician  aaauoies 
medical  responsibility  for  more  than  one 
program,  a  statement  documenting  the 
feasibiUty  of  the  arrangement  is  required 
to  be  attached  to  the  application. 

[v]  [ReservedJ 

(2)[i)  Program  approval.  Before  a 
narcotic  treatment  program  may  be 
lawfully  operated  the  program,  whether 
an  otrtpatient  facility  or  a  private 
practitionet.  shafl  submit  the 
applicatioiu  specified  in  this  section 
simultaneously  to  the  Food  and  Drug 
Administration  and  the  State  authority 
and  must  receive  the  approval  of  both, 
except  as  provided  for  in  paragraph 
(h)(5J  of  this  sectioa  Before  granting 
approval,  the  Food  and  Drug 
AdmimstTBtion  will  consult  with  the 
Drag  Enforcement  Administration, 
Department  of  Jtistice,  to  ascertain  if  the 
program  is  in  compliance  with  Federal 
controlled  substances  laws.  Each 
physical  location  within  any  program  is 
required  to  be  identified  and  listed  in 
the  approval  application.  At  the  time  of 
application  for  approval,  tbe  program 
sponsor  sbaH  indicate  whether 
niedication  will  be  administered  or 
dispensed  at  a  location  not  previously 
approved  for  this  purpose,  the  program 
is  required  to  obtain  approval  from  FDA 
and  the  State  agency.  However,  no 
approval  is  necessary,  bat  notification  is 
required  when  a  focility  in  which 
laedication  is  adnanistered  or  dispensed 
is  d^ted  by  a  program.  In  that  event 
the  program  shall  notify  the  Food  and 
Drug  Administration  and  the  State 


airthority  within  weeks  of  Oie  deletion 
Similarly,  addition  or  deletion  of 
facilities  whicii  provide  servicer  other 
than  administering  or  dispensing 
medication  is  also  permitted  v-ithout 
approval,  but  notification  must  be  made 
within  3  weeks  to  the  Food  and  Drug 
Administration  and  the  State  authority 
about  the  addition  and/or  deletion 

(ii)  Exemption  of  Federal  programs 
The  provisions  of  tiiis  section  requiring 
approval  (or  permitting  disapproval  or 
revocation  of  approval)  by  the  State 
authority,  compliance  with  requirements 
imposed  by  State  law,  or  th£  submission 
of  applications  or  reports  required  by 
the  State  authority  do  not  apply  to 
programs  operated  directly  by  the 
Veterans"  Administration  or  any  other 
department  or  agency  of  the  United 
States.  Federal  agencies  operating 
narcotic  treatment  programs  have 
agreed  lo  cooperate  voluntarily  with 
State  agencies  by  granting  permission 
on  an  informal  basis  for  designated 
State  representatives  to  \'iait  Federal 
narcotic  treatment  programs  and  by 
furnishing  a  copy  of  Federal  reports  to 
the  State  authority,  includiog  the  reports 
required  under  this  section. 

(iiij  Services.  Each  narcotic  treatment 
program  shall  provide  medical  and 
rehabilitative  services  and  programs 
(See  paragraph  (dK4]  of  this  section.) 
These  services  should  normally  be  made 
available  at  tbe  primary  facility,  but  the 
program  sponsor  may  enter  into  a 
formal  docmnented  agreement  with 
private  or  public  agencies, 
organizations,  or  institutions  for  these 
services  if  they  are  available  elsewhere. 
The  program  sponsor,  in  any  event  must 
be  able  to  docuaaent  that  oiedical  and 
rehabilitative  services  are  fully 
available  to  patients. 

(iv)  Prohibitkai  against  unapproved 
use  of  narcotic  drags.  No  prescribing, 
administering,  ot  dispensing  of  a 
narcotic  drug  for  the  treatment  of 
narcotic  addictioD  may  occor  withooi 
prior  a^noval  by  the  Food  and  Drag 
Administration  and  the  State  autlianty. 
except  as  provided  for  in  paragrafA 
(h)(5J  of  this  section,  unless  specifically 
exempted  by  this  section. 

(v)  Approved  narcotic  drugs  for  use  w 
treatment  programs.  TSe  following 
narcotic  drag  has  been  approved  for  use 
in  the  treatmmit  of  naix:otic  addiction 
Methadone. 

(3)(i)  Medication  unit  A  program  may 
establish  a  medication  unit  to  facilitate 
the  needs  of  patients  who  are  stabilized 
on  an  optimal  dosage  level  To  lawfully 
operate  a  medication  unit  the  program 
shall,  for  each  separate  unit,  obtain 
approval  from  the  Food  and  Drag 
Administration,  the  Drtig  Enforcement 
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Adminlatration.  and  th«  Stale  authortty. 
except  aa  provided  for  In  paragraph 
(h|(5)  of  thia  section.  The  Food  and  Dnyj 
Administration,  in  determining  whether 
to  approve  a  medication  unit,  will 
consider  the  distribution  of  units  within 
a  particular  geographic  area.  Any  new 
medication  unit  is  required  to  receive 
approval  before  It  may  lawfully 
commence  operation. 

(ii)  Revocation  of  approval.  If  the 
Food  and  Drug  Administration  revokes 
the  pnmary  program  s  approval,  the 
approval  for  any  medication  unit 
associated  with  the  program  is  deemed 
lo  be  automatically  revoked.  The  Food 
and  Drug  Administration's  revocation  of 
the  approval  of  a  particular  medication 
unit,  will  not,  in  and  of  itself,  affect  the 
approval  of  the  primary  program 

lull  Wirxolit  dnjg  supply  .\ 
medication  unit  must  receive  Its  supply 
of  the  nart;ofu;  drug  directly  from  the 
stocks  of  the  pnninry  facility  Only 
persons  ptrmitted  to  administer  or 
dispense  the  dr\ig  or  security  personnel 
licensed  or  otherwise  aulhonied  by 
State  law  to  do  so  may  deliver  the  drug 
to  a  medication  unit. 

(iv)  Referral  (.\\  The  patient  shall  be 
stabilized  at  his  or  her  optimal  dosage 
level  before  he  or  she  may  be  referred  lo 
a  medication  unit 

(B)  Since  the  medication  unit  does  not 
provide  a  range  of  services,  the  program 
sponsor  shall  determine  that  the  patient 
to  be  referred  is  not  in  need  of  frequent 
counseling,  rehabilitative,  and  other 
services  which  are  only  available  at  the 
pnmary  program  facility 

(v)  Servicea  A  medication  unit  is 
limited  to  administering  or  dispensing  a 
narcotic  drug  and  collecting  samples  for 
drug  testing  or  analysis  for  narcotic 
drugs  in  accordance  with  paragraph 
(d|(21  of  this  section.  If  a  private 
practitioner  wishes  to  provide  other 
services  bf'sides  administering  or 
dispensing  a  narootic  drug  and 
collecting  samples  for  drug  testing  or 
analysis  for  narootic  drugs,  he  or  she 
must  submit  an  application  for  separate 
approval. 

(vi)  Responsibility  for  patient.  After  a 
patient  is  referred  to  a  medication  unit, 
the  pn:)gram  sponsor  retains  continuing 
responsibility  for  the  patient's  care.  The 
program  sponsor  shall  ensure  that  the 
patient  receives  needed  medical  and 
rehabilitative  services  at  the  pnmary 
facility 

(c)  Conditions  for  approval  of  the  use 
of  a  narcotic  drug  in  a  tntatmenl 
program— {I]  Applicants   An  Individual 
listed  as  prt)gram  sponsor  for  a 
treatment  program  using  a  narootic  drug 
need  not  personally  be  a  licensed 
practitioner  but  shall  employ  a  licensed 
physician  for  the  position  of  medical 


director  Persons  responsible  for 
administering  or  dispensing  the  narcotic 
drug  shall  be  practltionera  as  defined  by 
section  102(21)  of  the  Controlled 
Substances  Act  (21  U.S.C.  802(21))  and 
licensed  to  practice  by  the  State  in 
which  the  program  is  to  be  established. 

(2)(i)  Assent  to  regulation.  A  person 
who  sponsors  a  narcotic  treatment 
program,  and  any  persons  responsible 
for  a  particular  program,  shall  agree  to 
adhere  to  all  the  rules,  directives,  and 
procedures,  set  forth  in  this  section,  and 
any  regulation  regarding  the  use  of 
narcotic  drugs  in  the  treatment  of 
narcotic  addiction  which  may  be 
promulgated  in  the  future.  The  program 
sponsor  has  responsibility  for  all 
personnel  and  individuals  providing 
services,  who  work  in  the  program  at  the 
pnmary  facility  or  at  other  facilities  or 
medication  units  The  program  sponsors 
shall  agree  to  inform  all  personnel  and 
Individuals  providing  services  of  the 
provisions  of  this  section  and  to  monitor 
their  activities  to  assure  compliance 
with  the  provisions 

(ill  The  Food  and  Drug  Administration 
and  the  State  authonty  arc  required  to 
be  notified  within  3  weeks  of  any 
replacement  of  the  program  sponsor  or 
medical  director  Activities  in  violation 
of  this  regulation  may  give  nse  to  the 
sanctions  set  forth  in  paragraph  (i)  of 
this  section. 

(3)  Description  of  facilities.  Only 
program  8ile(»)  approved  by  Federal. 
Slate  and  local  authorities  may  treat 
narcotic  addicts  with  a  narcotic  drug  To 
obtain  program  approval,  the  applicant 
shall  demonstrate  that  he  or  she  will 
have  access  to  adequate  physical 
facilities  to  provide  all  necessary 
services  A  program  must  have  ready 
access  lo  a  comprehensive  range  of 
medical  and  rehabilitative  services  to 
that  the  services  may  be  provided  when 
necessary  The  name,  address,  and 
description  of  each  hospital,  institution, 
clinical  laboratory,  or  other  facility 
available  lo  provide  the  necessary 
services  are  required  to  be  included  in 
the  application  submitted  to  the  Food 
and  Drug  Administration  and  the  State 
authonty  The  application  is  also 
required  to  mclude  the  name  and 
address  of  each  medication  unit 

(4)  Submission  of  proper  applications. 
The  following  applications  shall  be  filed 
simultaneously  with  both  the  Food  and 
Drug  Administration  and  the  State 
authonty 

(i)  Form  FDA-2832  "Application  for 
Approval  of  Use  of  Methadone  in  a 
Treatment  Program  "  This  form,  required 
by  paragraph  (k)  of  this  section,  shall  be 
completed  and  signed  by  the  program 
sponsor  and  submitted  in  duplicate  to 


the  Food  and  Drug  Administration  and 
the  State  authority. 

(ii)  Form  FDA-2833  "Medical 
Responsibility  Statement  for  Use  of 
Methadone  in  a  Treatment  Program," 
This  form,  required  by  paragraph  (k)  of 
this  section,  shall  be  completed  and 
signed  by  each  licensed  physician 
authorized  to  administer  or  dispense 
narcotic  drugs  and  submitted  in 
duplicate  to  the  Food  and  Drug 
Administration  and  the  State  authority. 
The  names  of  any  other  persons 
licensed  by  law  to  administer  or 
dispense  narcotic  drugs  working  in  the 
program  shall  be  listed  even  if  they  are 
not  responsible  for  administering  or 
dispensing  the  drug  at  the  time  the 
application  is  submitted. 

(5)  State  and  Federal  approval,  denial 
and  revocation  of  approval  of  narcotic 
treatment  programs,  (i)  The  Food  and 
Drug  Administration  may  grant  approval 
to  a  program  only  after  FDA  has 
received  notification  from  both  the  State 
authonty  and  the  Drug  Enforcement 
Administration  that  the  program 
conforms  to  all  pertinent  Slate  and 
Federal  requirements. 

(ii)  The  Food  and  Drug  Administration 
will  revoke  the  approval  of  a  narcotic 
treatment  program  if  so  requested  by  the 
State  authonty  or  the  Drug  Enforcement 
Administration.  If  approval  of  a  program 
18  denied  or  revoked,  the  program  shall 
have  a  nght  to  appeal  to  the 
Commissioner,  as  provided  for  In 
paragraph  (h)(5)  of  this  section, 

(ill)  No  shipment  of  a  narcotic  drug 
may  lawfully  be  made  to  any  program 
which  does  not  have  current  approval 
from  the  Food  and  Drug  Administration. 
Within  60  days  after  receipt  of  the 
application  from  the  program  sponsor 
for  approval,  the  Food  and  Drug 
Administration  will  notify  the  sponsor 
whether  the  application  is  approved  or 
denied. 

(d|(l)  Minimum  standards  for 
admission — (ij  History  of  addiction  and 
current  physiologic  dependence  (A)  A 
person  may  be  admitted  as  a  patient  for 
a  maintenance  program  only  if  a 
program  physician  determines  that  the 
person  is  currently  physiologically 
dependent  upon  a  narcotic  drug  and 
became  physiologically  dependent  at 
least  1  year  before  admission  for 
maintenance  treatment  A  1-year  history 
of  addiction  means  that  an  applicant  for 
admission  to  a  maintenance  program 
was  physiologically  addicted  to  a 
narcotic  at  a  time  at  least  1  year  before 
admission  to  a  program  and  was 
addicted,  continuously  or  episodically, 
for  most  of  the  year  immediately  before 
admission  to  a  program.  In  the  case  of  a 
person  for  whom  the  exact  date  on 


which  physiological  addicuon  began 
cannot  be  ascertained,  the  admitting 
program  physician  may.  in  his  or  her 
reasonable  clinical  judgment,  admit  the 
person  to  maintenance  treatment,  if 
from  the  evidence  preaented.  observed, 
and  recorded  m  the  patients  record  it  is 
reasonable  to  conclude  that  there  was 
physiologic  dependence  at  a  time 
approximately  1  year  before  admiesion. 

(B)  Although  daily  use  of  a  narcotic 
for  as  entire  year  could  satiafy  the 
regulatory  defitoition  of  a  1-year  history 
of  addictioii.  operationally  one  mi^t  be 
physiologically  dependent  without  daily 
use  during  the  entire  l-yetir  period  and 
still  satisfy  the  definlMon.  The  following, 
although  not  exhaustive,  are  examples 
of  applicants  who  would  meet  the 
minimum  standard  of  a  1-year  history  of 
addiction  and  who,  If  currently 
physiologiciilly  dependent  on  the  date  of 
epplictitian  for  adaission.  would  be 
eligible  for  admisaion  to  a  maintenance 
program: 

(7)  Physiologic  addiction  began  in 
August  1967  and  continued  to  the  date  of 
applicatioB  for  adoussion  in  August 
1988. 

(2)  Physiologic  addiction  began  in 
January  198B  and  cantinued  until  April 
1988.  Physiologic  addiction  began  again 
in  July  1988  and  continued  until  the 
applies  tioB  for  admission  in  ]«iuary 
1989. 

(J)  Physiologic  addiction  began  in 
January  1987  and  continued  until 
October  1987.  Tlie  date  of  application 
for  admission  was  )amiarv!98B.  at 
which  time  the  patient  hadFbeen 
resdchcted  lor  1  month  preceding  his  or 
her  admissiai. 

[4]  Pbynologic  addiction  consisted  of 
four  episodes  in  ths  last  year,  each 
episode  lasting  2^  months. 

(C)  The  ptograra  physician  or  an 
appropriately  trained  staff  member 
designsted  amd  supervised  by  the 
physician  shall  record  in  the  patietrt's 
record  the  critana  Dsed  to  determine  the 
patient's  ciareKl  physioiogic 
dependeec*  and  history  oi  addiction,  hi 
the  latter  ciiauMtaiice.  the  program 
physician  akall  review,  date,  and 
countersipi  ike  supenrised  staff 
member's  evshiatian  to  demonstrate  his 
or  her  afliiiisit  with  the  evahuition. 
The  prefran  pbysidan  shall  make  the 
final  diiUsMJ— lioB  oooceming  a 
patient's  phyBiok>f^  dependence  and 
history  of  addiction.  The  program 
physician  tkuA  sign.  date,  and  record  a 
statement  that  he  or  she  has  reviewed 
all  the  docameeted  evidence  to  support 
a  1-year  history  (rf  addiction  and  the 
curreet  physioiogic  dependence  and  that 
in  his  or  her  reaaoaable  clinical 
judgmeat  Ibe  ptktient  folfills  the 
requirements  {orsMfacissiaa  to 


maintenance  treatment.  The  program 
physician  shall  complete  and  record  the 
statement  before  the  program 
administers  any  methadone  to  the 
patient 

(ii)  Voluntary  participation,  informed 
consesL  The  person  responsible  for  the 
program  shall  ensure  that:  A  patient 
voluntarily  chooses  to  participate  ui  a 
proy^m;  all  relevant  facts  concerning 
the  use  of  the  narcotic  drug  used  by  the 
prograa  are  clearly  and  adequately 
explained  to  the  patient  all  patients, 
with  full  knowledge  and  tmderstanding 
of  its  contmts.  sign  the  "Consent  to 
Methadone  Treatment'  Form  FDA-2635 
(see  pan^raph  (k)  of  this  section):  a 
parent,  kijal  guardian,  or  responnble 
adult  designated  by  the  State  authority 
(e.g..  "eiBancipated  minor"  laws)  sign 
for  ps^ients  uader  the  age  of  18  ^e 
seccaid  part  of  Form  FDA-2a35  "Consent 
to  Methadeoe  Treatment." 

(iii)  Exoeptioas  to  minimum  admissicm 
criteria — (A)  PeaaJ  or  chronic  care.  A 
person  who  has  resided  in  a  penal  at 
chronic  care  institution  for  1  month  or 
longer  may  be  admitted  to  maintenance 
treatment  within  14  days  before  release 
or  discharge,  or  within  6  months  after 
release  &em  socfa  an  institution  without 
documented  evidence  to  support 
findings  of  physiological  dependence, 
provided  the  person  would  have  been 
eligible  for  admission  before  he  or  she 
was  incarcerated  or  institutionalized 
and,  in  the  reasonable  clinical  judgment 
of  a  program  physician,  treatment  is 
medically  justified.  Docmnented 
evidence  of  the  prior  residence  in  a 
penal  or  chronic  care  institution  and 
evidence  of  ajl  other  findings  and  the 
criteria  used  to  determine  the  findings 
are  required  to  be  recorded  in  tht 
patienf  8  record  by  die  admitting 
program  physician,  or  by  program 
persoimd  supervised  by  die  admitting 
program  physician.  Tlie  admitting 
program  physician  shall  date  and  sign 
these  recordings  or  review  the  health- 
care professional's  recordings  before  the 
initial  dose  is  administered  to  the 
patient,  hi  the  latter  case,  the  admitting 
program  physician  shall  date  and  sign 
the  recor&igB  in  the  patient's  record 
made  by  Ae  heahh-care  professional 
within  71  homv  of  administration  of  the 
initial  dose  to  the  patient 

(B)  PregnoTrt  patients.  [1]  Pregnant 
patients,  regarcSess  of  age,  who  have 
had  a  docnraented  narcotic  dependency 
in  the  past  and  who  may  return  to 
narcotic  dependency,  «rith  all  its 
attendant  dangers  during  pregnancy, 
may  be  placed  on  a  maintenamse 
regimen.  For  such  patients,  evidence  of 
current  pbytrioiegical  dependence  on 
narcotic  <k-ag«  is  not  needed  if  a 
program  physician  certifies  the 


prefmancy  and,  m  his  or  her  reasonable 
clinical  judgment  finds  tresrment  to  be 
medically  justified  Evidence  of  all 
findings  and  the  criteria  used  to 
rietennine  the  findings  are  required  tc  K<e 
recorded  m  the  panent  s  record  by  the 
admitting  program  physician,  or  by 
program  personnel  supervised  h\  the 
admitting  program  physician  The 
admitting  program  physician  shall  &A\f 
and  sign  these  recordinjre  or  review  the 
health-care  profesBtonal's  recordings 
before  the  initial  methadone  dose  is 
administered  to  the  patient.  In  the  latter 
case,  the  admitting  projsram  phyi»K.i8n 
shall  date  and  sign  the  recordmge  in  the 
patient  8  record  made  by  the  health-care 
professional  within  72  hoors  of 
administration  of  the  initial  methadone 
dose  to  the  patient.  Pregnant  patients 
are  required  to  be  given  the  opportunity 
for  prenatal  care  either  by  the  pro-am 
or  by  referral  to  appropriate  heahh-care 
providers. 

[2]  If  a  program  cannot  pronde  direct 
prenatal  care  for  pregnant  patients  in 
treatment,  the  program  shall  establish  a 
system  for  informing  the  patients  of  the 
publicly  or  prirately  funded  prenatal 
care  opportunitiefl  available  If  there  are 
no  peblicly  funded  prenatal  referral 
opportunities  and  the  prop^m  cannot 
provide  such  services  or  die  pattern 
cannot  afford  them  or  refuses  then,  then 
the  treatment  program  shall,  at  a 
mimmam.  ofier  her  basic  prenat%l 
instruction  on  raalemsl.  physical,  end 
dietary  care  as  pert  of  its  counseling 
service. 

(3f\  Counseling  records  and /or  other 
appropriate  patient  records  are  required 
to  reflect  the  nature  of  prenatal  support 
provided  by  die  program.  K  the  patient 
is  referred  for  prenatal  services,  die 
physician  to  whom  she  is  referred  is 
required  to  be  notifred  thai  she  is  in 
maintenance  treetment.  provided  that 
notification  is  in  accordance  »^ith  the 
Department  of  Health  and  Human 
Services'  confidentiaHty  regulations  (42 
era  Part  2).  If  a  pregnant  pp'ier.t  refuses 
direct  treatment  or  appropriate  referral 
for  treatment,  the  treatinj;  program 
physician  sbonld  consider  usin^ 
informed  consent  procedures:  e.g..  to 
have  the  patient  acknowled^  in  writing 
that  she  had  the  opportunity  for  this 
treatmeirt  but  refuses  it  The  program 
physician,  consistent  with  the 
confidentiality  regulations  shall  request 
the  phj-sician  or  the  hospital  to  which  a 
patient  is  referred  to  provnde  foflovking 
birth,  a  summary  of  the  delivery  and 
treatment  outcome  for  the  patient  and 
offspring.  If  the  program  physician  does 
not  receive  a  response  to  the  request,  he 
or  she  shall  document  in  the  record  that 
such  a  request  was  made 
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[4]  Within  3  monthi  after  termination 
of  pregnancy   the  program  physician 
•KmU  enter  an  evaluation  of  the  patient't 
treatment  state  into  her  record  and  state 
whether  she  should  remain  in  the 
maintenance  pn)jiram  or  be  detoxified 

[S)  Caution  should  be  taken  in  the 
maintenance  treatment  of  pregnant 
patients  Dosage  levels  should  be 
maintained  at  the  lowest  effective  dose 
if  treatment  is  deemed  necessary  The 
program  sponsor  shall  ensure  that  each 
female  patient  is  fully  Informed  rf  the 
poMible  risks  to  har  or  to  her  unborn 
child  from  continued  us«  of  iUldt  drugs 
and  from  the  use  of.  or  withdrawal  from, 
a  narcotic  drug  admlnistervd  or 
dispensed  by  the  program  In 
maintenanc«  or  detoxification 
trtiatmnnt. 

(C)  Pmvioualy  treated  parents  Under 
certain  circumstance*  a  patient  who  has 
been  treated  and  later  voluntanly 
detoxified  from  maintenance  treatment 
may  be  readmitted  to  maintenance 
tr«atraent.  without  evidence  to  support 
flndinga  of  current  physiologic 
dependence,  up  to  2  years  after 
discharge,  if  the  program  attended  ii 
able  to  document  pnor  narcotic  drug 
maintenance  treatment  of  0  months  or 
more,  and  the  admitting  program 
physician.  In  his  or  her  reasonable 
clinical  judgment.  Tinda  r«admiaalon  to 
maintenance  treatment  to  be  medically 
justified.  For  patients  in««tlng  these 
criteria,  the  quantity  of  take-home 
medication  will  ba  datanninad  in  the 
reaaonabia  clinical  judgment  of  tha 
program  physician,  but  in  no  case  may 
tha  quantity  of  taka-homa  madlcatioa  b« 
greater  than  would  have  baan  allowed 
at  tha  tima  the  patient  roluntarily 
terminated  pravious  traatment.  The 
admitting  program  physician  or  a 
program  amployaa  under  superviaioa  of 
tha  admitting  program  physician  must 
enter  In  the  patient  s  record  documented 
evidence  of  tha  patient's  prior  treatment 
and  evidence  of  all  decisions  and 
criteria  used  r«lating  to  the  admission  of 
the  patient  and  the  quantity  of  take- 
home  medication  permitted.  The 
admitting  pn)gram  physician  shall  date 
and  sign  these  entries  In  the  patient's 
record  or  review  the  heallh-care 
professional's  entries  therein  b«fore  the 
program  administer*  any  medication  to 
the  patient  In  the  latter  case,  the 
admitting  pnigram  physician  shall  date 
and  sign  the  entries  In  the  patient  s 
record  made  by  the  health  care 
professional  within  72  hour*  of 
administration  of  the  initial  dose  to  tha 
patient. 

(Iv)  Special  limitatjon;  treaUnent  of 
potientM  under  IB  yean  of  a^e.  A  peraon 
under  10  is  required  to  have  had  two 


documented  attempts  at  short-term 
detoxification  or  drug-free  treatment  to 
be  eligible  for  maintenance  treatment.  A 
1  week  waiting  penod  is  required  after 
such  a  detoxification  attempt,  however, 
before  an  attempt  is  repeated.  The 
program  physician  shall  document  in  the 
patient  s  record  that  the  patient 
continues  to  be  or  is  again 
physiologically  dependent  on  narcotic 
drug*  No  person  under  18  year*  of  age 
may  be  admitted  to  a  maintenance 
treatment  program  unless  a  patient, 
legal  guardian,  or  responsible  adult 
designated  by  the  State  authority  (e.g.. 
"emancipated  minor"  laws)  completes 
and  signs  consent  form.  Form  FDA-2635 
"Ctjnsont  to  Methadone  Treatment." 

(v)  Denial  of  admission.  If  in  the 
reasonable  clinical  judgment  of  the 
medical  director  a  particular  patient 
would  not  benefit  from  treatment  with  a 
narcotic  drug,  the  patient  may  be 
refused  such  treatment  even  if  the 
patient  meets  the  admission  standards. 

(2)  Minimum  testing  or  analysis  for 
drugs.  Uses  and  frequency  (i)  The 
personis)  responsible  for  a  program 
shall  ensure  that:  An  initial  drug- 
screening  test  or  analysis  is  completed 
for  each  prospective  patient;  at  least 
eight  additional  random  tests  or 
analyse*  are  performed  on  each  patient 
during  the  first  year  in  maintenance 
treatment;  and  at  least  quarterly  random 
tests  or  analyse*  are  performed  on  each 
patient  in  maintenance  treatment  for 
each  subaequent  year,  except  that  a 
random  test  or  analyst*  is  performed 
monthly  on  each  patient  who  receive*  a 
S-day  supply  of  take-home  medication. 
When  a  sample  la  collected  from  each 
patient  for  such  test  or  analy*!*,  it  must 
be  done  la  a  manner  that  minimize* 
opportunity  for  falsification.  Each  teat  or 
analysis  must  be  analyxed  for  opiates, 
methadone,  amphetamines,  cocaine,  and 
barbiturate*.  In  addition.  If  any  other 
drug  or  drugs  have  been  determined  by 
a  program  to  be  abused  in  that 
pn>gram  I  locality,  or  as  otherwise 
Indicated,  each  test  or  analysis  must  be 
analyzed  for  any  of  those  drug*  as  well. 
Any  laboratory  that  perform*  the  le*ting 
required  under  thi*  regulation  shall  be  in 
compliance  with  all  applicable  Federal 
proficiency  testing  and  licensing 
standards  and  all  applicable  State 
standards  If  a  program  propose*  to 
change  a  laboratory  used  for  such 
testing  or  analysis,  the  program  shall 
have  the  change  approved  by  the  Food 
and  Drug  Administration. 

(u)  The  person  responsible  for  a 
program  shall  ensure  that  test  results 
are  not  used  as  the  sole  criterion  to 
force  a  patient  out  of  treatment  but  are 
used  as  a  guide  to  change  treatment 


approaches.  The  person  responsible  for 
a  program  shall  also  ensure  that  when 
test  results  are  used,  presumptive 
laboratory  results  are  distinguished  from 
results  that  are  definitive. 

(3)  Putient  evaluation;  minimum 
admission  and  periodic  requirements — 
(i)  Minimum  contents  of  medical 
evaluation.  Each  patient  is  required  to 
have  a  mediojl  evaluation  by  a  program 
physician  or  an  authorized  health-care 
professional  under  the  supervision  of  a 
program  physician  on  admission  to  a 
program.  At  a  minimum,  this  evaluation 
is  required  to  consist  of  a  medical 
history  which  includes  the  required 
history  of  narcotic  dependence, 
evidence  of  cxurent  physiologic 
dependence  unless  excepted  by  the 
regulations,  and  a  physical  examination, 
and  include*  the  following  laboratory 
examinations:  serological  test  for 
syphilis,  a  tuberculin  skin  test,  and  a 
test  or  analysis  for  drug  determination. 
If  m  the  reasonable  clinical  judgment  of 
the  program  physician,  a  patient's 
subcutaneous  vein*  are  severely 
damaged  to  the  extent  that  a  blood 
specimen  cannot  be  obtained,  the 
serological  test  for  syphilis  may  be 
omitted.  The  physical  examination  is 
required  to  con«i«t  of  an  investigation  of 
the  organ  system*  for  possibihtie*  of 
infectious  disease,  pulmonary,  liver,  and 
cardinc  abnormalities,  and  dermatologic 
sequelae  of  addiction.  In  addition,  the 
physical  examination  is  required  to 
Include  a  determination  of  the  patient's 
vital  signs  (temperature,  pulse,  and 
blood  pressure  and  respiratory  rate);  an 
examination  of  the  patient's  general 
appearance,  head.  ears.  eyes,  nose, 
throat  (thyroid),  chest  (including  heart, 
lungs,  and  breasts),  abdomen, 
extremities.  *kln.  and  neurological 
assessment;  and  the  program 
physician's  overall  lmpres*ion  of  the 
patient. 

(il)  Recordings  of  findings.  The 
admitting  program  phyaician  or  an 
appropriately  trained  health  care 
profesalonal  supervised  by  the  admitting 
program  physician  shall  record  in  the 
patient's  record  all  findings  from  the 
admission  medical  evaluation.  In  each 
case  the  admitting  program  physician 
•hall  date  and  sign  these  entnes,  or 
date,  review,  and  countersign  these 
recordings  in  the  patient  s  record  to 
signify  his  or  her  review  of  and 
concurrence  with  the  history  and 
physical  findings. 

(ill)  Admission  evaluation.  (A)  Each 
patient  seeking  admission  or 
readmission  for  treatment  services  is 
required  to  be  interviewed  by  a  well- 
trained  program  counselor,  qualified  by 
virtue  of  education,  training,  or 


experience  to  assess  the  psychological 
and  sociological  background  of  drug 
abusers,  to  determine  the  appropriate 
treatment  plan  for  the  patient.  To 
determine  the  most  appropriate 
treatment  plan  for  a  patient,  the 
interviewer  shall  obtain  and  document 
in  the  patient's  record  the  patient's 
history. 

(B)  A  patient's  history  includes 
information  relating  to  his  or  her 
educational  and  vocational 
achievements.  If  a  patient  has  no  such 
history;  i.e.,  he  or  she  has  no  formal 
education  or  has  never  had  an 
occupation,  this  requirement  is  met  by 
writing  this  information  in  the  patient's 
history. 

(iv)  Initial  treatment  plan.  (A)(7)  The 
initial  treatment  plan  is  required  to 
contain  a  statement  that  outlines 
realistic  short-term  treatment  goals 
which  are  mutually  acceptable  to  the 
patient  and  the  program.  The  initial 
treatment  plan  is  also  required  to  spell 
out  the  behavioral  tasks  a  patient  must 
perform  to  complete  each  short-term 
goal;  the  patient's  requirements  for 
education,  vocational  rehabilitation,  and 
employment  and  the  medical, 
psychosocial,  economic,  legal,  or  other 
supportive  services  that  a  patient  needs. 
The  plan  is  also  required  to  identify  the 
frequency  with  which  these  services  are 
likely  to  be  provided.  Prior  to  developing 
a  treatment  plan,  the  patient's  needs  for 
medical,  social,  and  psychological 
services;  education;  vocational 
rehabilitation;  and  employment  must  be 
assessed,  and  the  needs  reflected,  when 
clinically  appropriate,  in  the  treatment 
plan. 

[2)  A  primary  counselor  is  one  who  is 
assigned  by  the  program  to  develop, 
implement,  and  evaluate  the  patient's 
initial  and  periodic  treatment  plan  and 
to  monitor  a  patient's  progress  in 
treatment.  The  primary  counselor  shall 
enter  in  the  patient's  record  the 
counselor's  name,  the  contents  of  a 
patient's  initial  assessment  and  the 
initial  treatment  plan.  The  primary 
counselor  shall  make  these  entries 
immediately  after  the  patient  is 
stabilized  on  a  dose  or  within  4  weeks 
after  admission,  whichever  is  sooner. 

(B)  It  is  recognized  that  patients  need 
varying  degrees  of  treatment  and 
rehabilitative  services  which  are  often 
dependent  on  or  limited  by  a  number  of 
variables;  e.g.,  patient  resources, 
available  program,  and  community 
ser\ice8.  It  is  not  the  intent  of  this 
regulation  to  prescribe  a  particular 
treatment  and  rehabilitative  service  or 
the  frequency  at  which  a  service  should 
be  offered. 

(C)  The  program  supervisory 
counselor  or  other  appropriate  program 


personnel  so  designated  by  the  program 
physician  shall  review  and  countersign 
all  the  information  and  findings  required 
to  be  recorded  in  each  patient's  record 
under  paragraph  {d){3)(iv)  of  this 
section. 

(v)  Periodic  treatment  plan 
evaluation.  (A)  The  program  physician 
or  the  primary  counselor  shall  review, 
reevaluate,  and  alter  where  necessary 
ehch  patient's  treatment  plan  at  least 
once  each  90  days  during  the  first  year 
of  treatment  and  then  at  least  twice  a 
year  after  the  first  year  of  continuous 
treatment. 

(B)  The  program  physician  shall 
ensure  that  the  periodic  treatment  plan 
becomes  part  of  each  patient's  record 
and  that  it  is  signed  and  dated  in  the 
patient's  record  by  the  primary 
counselor  and  is  countersigned  and 
dated  by  the  supervisory  counselor. 

(C)  At  least  once  a  year,  the  program 
physician  shall  date,  review,  and 
countersign  the  treatment  plan  recorded 
in  each  patient's  record  and  ensure  that 
each  patient's  progress  or  lack  of 
progress  in  achieving  the  treatment 
goals  is  entered  in  the  patient's  record 
by  the  primary  counselor.  When 
appropriate,  the  treatment  plan  and 
progress  notes  should  deal  with  the 
patient's  mental  and  physical  problems, 
apart  from  drug  abuse.  The  treatment 
plan  is  required  to  include  the  name  of 
and  the  reasons  for  prescribing  any 
medication  for  emotional  or  physical 
problems. 

(D)  The  requirement  for  annual 
physician  review  and  signature  by  the 
program  physician  in  paragraph 
(d)(3)(v)(C)  of  this  section  U 
discretionary,  however,  as  it  applies  to  a 
patient  who  has  satisfactorily  adhered 
to  program  rules  for  at  least  3 
consecutive  years  from  his  or  her 
entrance  into  the  maintenance  treatment 
program  and  who  has  made  substantial 
progress  in  rehabilitation. 

(4)  Minimum  program  services — (i)(A) 
Access  to  a  range  of  services.  A 
treatment  program  shall  provide  a 
comprehensive  range  of  medical  and 
rehabilitative  services  to  its  patients 
especially  during  the  first  3  years  of 
treatment. 

(B)  Pregnant  patients.  [1]  For  pregnant 
patients  in  a  treatment  program  who 
were  not  admitted  under  paragraph 
(d)(l)(iii)(B)  of  this  section,  a  treatment 
program  shall  give  them  the  opportunitj' 
for  prenatal  care  either  by  the  narcotic 
treatment  program  or  by  referral  to 
appropriate  health  care  providers.  If  a 
program  cannot  provide  direct  prenatal 
care  for  pregnant  patients  in  treatment, 
it  shall  establish  a  system  of  referring 
them  for  prenatal  care  which  may  be 
either  publicly  or  privately  funded.  If 


there  is  no  publicly  funded  prenatal  care 
available  to  which  a  patient  may  be 
referred,  and  the  program  caimot 
provide  such  serv  ices,  or  the  patient 
cannot  afford  or  refuses  prenatal  care 
services,  then  the  treatment  program 
shall,  at  a  minimum,  offer  her  basic 
prenatal  instruction  on  maternal, 
physical,  and  dietary  care  as  a  part  of 
its  counseling  ser\nce. 

[2]  CounseUng  records  and  other 
appropriate  patient  records  are  required 
to  reflect  the  nature  of  prenatal  support 
provided  by  the  program.  If  the  program 
refers  a  patient  for  prenatal  services,  it 
shall  inform  the  physician  to  whom  she 
is  referred  that  the  patient  is  in 
maintenance  treatment  provided  such 
notification  is  in  accordance  with  the 
Department  of  Health  and  Human 
Services'  confidentiality  regulations  (42 
CFR  Part  2).  If  a  pregnant  patient  refuses 
direct  prenatal  services  or  appropriate 
referral  for  prenatal  services,  the 
treating  program  physician  should 
consider  using  informed  consent 
procedures;  i.e.,  to  have  the  patient 
acknowledge  in  writing  that  she  has  the 
opportunity  for  this  treatment  but 
refuses  it.  The  program  physician  shall 
request  the  physician  or  the  hospital  to 
which  a  patient  is  referred  to  provide, 
following  birth,  a  summary  of  the 
deUvery  and  treatment  outcome  for  the 
patient  and  offspring.  The  information 
should  be  obtained  in  accordance  with 
the  Department  of  Health  and  Human 
Services'  confidentiality  regulations  (42 
CFR  Part  2).  If  no  response  is  received, 
the  program  physician  shall  document  in 
the  record  that  such  a  request  was  made 
and  no  response  was  received. 

[3]  Caution  should  be  taken  in  the 
maintenance  treatment  of  pregnant 
patients.  Dosage  levels  should  be 
maintained  at  the  lowest  effective  dose 
if  continued  treatment  is  deemed 
necessary.  It  is  the  responsibihty  of  the 
program  sponsor  to  ensure  that  each 
female  patient  is  fully  informed  of  the 
possible  risks  to  a  pregnant  woman  and 
her  unborn  child  from  continued  use  of 
illicit  drugs  and  from  the  use  of.  or 
withdrav^a!  from,  a  narcotic  drug 
administered  or  dispensed  by  the 
program  in  maintenance  or 
detoxification  treatment 

(C)  (Resen-edJ 

(D)  Off-site  sen  ices  Any  service  not 
furnished  at  the  primary  facility  is 
required  to  be  listed  in  any  application 
for  approval  submitted  to  the  Food  and 
Drug  Administration  or  to  the  State 
authority.  The  addition,  modification,  or 
deletion  of  any  program  service  is 
required  to  be  reported  immediately  to 
the  Food  and  Drug  Administration. 
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(11)  Minimum  maiiical  BHrvicea; 
designation  of  medica!  Jtrtfctor  and 
respontihilitien  Each  proflram  shall 
have  a  deflijjnafed  medical  director  who 
ds«ume«  r^«p<miiibiJfty  for  adminiitertng 
rtll  m»*d)c«l  »»n-v»f*ii  p«?rfnnned  by  the 
prf>j{Tain  The  mrdica I  director  and  other 
aulhonzj-d  projjram  physicians  are 
retjuir«d  to  b«  llcmaeti  to  pracbce 
mwllctne  m  the  lurtsdjctKin  in  which  the 
program  is  lorated  TTif  m*di(:al  director 
'■»  rt^ponsible  for  eniiunnji  that  the 
program  la  m  complidnce  with  all 
Federal.  State,  and  l<x:«l  Uws  and 
reguiatioRS  rv>))aniin)(  mediuil  trealm«tit 
of  narcotic  addiction  In  addition,  the 
medical  director  or  other  authoniHd 
physiciADfl  shall 

I  A)  FjiHure  thai  evidenfe  of  current 
phyiioiogic  d«fp*rnti»-i»t;e.  length  of 
history  of  addiction,  or  exceptions  to 
cntena  for  admiasioo  htp  d<i<:iimenled  tn 
the  patient  s  record  b^lore  'h*  patient 
ri'ceives  ifM  initial  do»«; 

(H)  Fjianre  that  a  medical  evaluation 
i.icliidirig  a  medical  history  has  b«^n 
tdken.  and  physical  examiiiatioii  hat 
been  done  before  the  patient  rci.eivea 
the  initial  doac  (t>.Xv»-pt  thut  in  an 
*  m»■^^t■llt'y  situation,  thf  initial  Juaa 
'  .rty  ^>e  given  before  thi-  physiual 
ivvamindtion) 

[C]  Rnsure  that  appropriate  liiboralory 
studies  have  been  perfornu'd  and 
'«?v;ewed 

(!))  Sign  or  coimfersigii  all  medical 
(irders  as  required  by  Federal  nr  State 
law  (Sach  medical  orders  include  but 
<ire  not  limited  tn  the  initial  medfcation 
orders  and  all  subsequent  medication 
order  chanji»»8,  all  changes  in  the 
fre<iuenry  of  take-home  medicatKin.  and 
rT'-s'-nbiog  ndilitional  tnke  home 
'if.lu  ation  for  an  emergency  situation  ) 

(H)  Review  arul  countersign  treatment 
plana  at  least  annually  as  qualified  by 
pariih(raph  (d)(3)|  v)(I)|  of  this  section 

[V]  (ilnaure  that  justification  la 
re<  iiriled  in  the  patient's  retard  for 
redut.ing  the  frequency  of  (lime  vialu  for 
observed  drug  ingesting,  provuling 
additional  take  home  iitedication  under 
exceptional  circumstances  or  when 
there  ih  ,.l.y8icial  disability   or 
prftt  ribiiig  jny  medication  for  physical 
or  emotional  problems 

(ill)  Uit'  ofneulth-carrpn>fei»sionals 
Although  the  final  decision  to  ai^ept  a 
patient  fur  treatment  may  be  made  only 
by  the  meiiicHJ  direct, ir  or  other 
desiijntiied  )lro^■■nm  physician,  it  is 
rerngnired  thdl  physicians  can  tram 
pro^rnni  personnel  to  (Vtect  and 
dociimcni  ii.irrotic  abstinence  s>mptnris 
and  iKhI  sonie  tunsdirtions  «!!nw  Stafe- 
lic.e-Meil  ,ir  I  ertified  health  rare 
professionals   e  g    physinans 
assistants,  nurse  practitiimers.  to 
perform  certain  functions-  record 


medical  hutones.  perform  phywcial 
examinatlont.  and  pretchbs.  adminuter. 
or  dispense  certain  medicaCiotu — that 
are  ortdinarlly  performed  by  ■  liceoaed 
physicjan.  Theae  regulations  do  not 
prohibit  licensed  or  certified  health-care 
professiooak  from  perfomuikfl  tboM 
functiona  in  narcotic  treatment  programs 
if  It  IS  authorized  by  Federal.  SUle.  and 
local  laws  and  reguletlona.  axkd  Lf  iboce 
functions  are  delegated  to  them  by  the 
cnedical  director,  and  records  are 
properly  countersigned  by  the  medical 
director  or  a  bcensed  physician. 

(iv)  Vix-ational rehabilitatiott, 
f  duration,  and  employment  Each 
program  shall  provide  opportunities 
directly,  or  through  referral  to 
community  resources,  for  patients  who 
either  desire  or  have  been  deemad  by 
the  program  staff  to  be  ready  to 
participate  in  educational  job  training 
programs  or  to  obtain  gainful 
employipent  as  soon  as  possible. 

(5)  Stuffing  pattemt — (i)  Program 
personnel  The  perBon(s)  responaibte  for 
a  prf)gram  shall  determine  program 
personnel  requirements  after 
considenng  the  namfier  of  patients  who 
are  vocationally  and  educationally 
Impaired;  the  number  of  patients  with 
siKnificant  psychopathology  the  nomber 
of  patients  who  are  also  nonnarcotic 
drug  or  alcohol  abusers:  the  number  of 
patients  t*nth  behavioral  problems  in  the 
program:  and  the  number  of  patients 
with  senous  medical  problems 

III]  Suppttrtivf  services.  The  personfa) 
responsible  hw  fbe  program  shall  take 
notice,  when  considering  the  stafRng 
pattern,  that  maintenance  treatment 
programs  need  to  establish  supportive 
services  in  accordance  with  the  varying 
characteristics  and  needs  of  their 
patient  populations.  The  pwrsonfs) 
responsible  for  a  program  shall  also  take 
notice  of  the  availability  of  existing 
community  resources  which  may 
complement  or  enhance  the  program's 
delivery  of  supportive  services  and  then 
establish  a  staffing  pattern  basfd  nn  a 
combination  of  patient  nevd."  and 
available   accessible  commar.;ty 
resonrres 

(rt)  Frpquenry  a^ attendance;  quantity 
i'f  takf  home  medication,  dosage  of 
mrihadone.  initial  and  stabilization — (i) 
Di'snyp  and rcsponsihi'.ity  for 
adnunistrction  (A|  The  p«r»on(s) 
responsible  for  the  program  shall  ensure 
that  the  initial  Jose  of  methadone  dues 
not  evceed  3<J  milligrams  and  thdt  the 
total  dose  for  the  first  day  does  nut 
exceed  40  milligrams,  unless  the 
proyjram  medical  director  documents  in 
the  patient  s  rec  ord  that  40  milligrams 
did  not  suppress  opiate  abstinence 
symptoms 


[B)  A  licensed  physician  shall  assume 
responsibility  for  tha  amoimt  of  the 
narcotic  drug  adminlatared  or  dispensed 
and  shall  record  date,  and  sign  in  each 
patient's  record  each  change  in  the 
dosage  schedule. 

(C)  The  administering  bcensed 
physician  shaU  ensure  that  a  daily  dose 
greater  than  100  milligrams  is  justified  in 
the  patient's  record. 

(li)  Authorized  dispentert  of  narcotic 
drugs,  responsibility.  A  narcotic  drug 
may  be  administered  or  dispensed  only 
by  a  practitioner  licensed  uixler  the 
apporpnate  State  law  and  registered 
under  the  appropriate  State  and  Federal 
laws  to  order  narcotic  drugs  for  patients, 
or  by  an  agent  of  such  a  practitioner, 
supervised  by  and  under  the  order  of  the 
practitioner.  This  agent  is  required  to  be 
a  pharmadst.  registered  nurse,  or 
licensed  practical  nurse,  or  any  other 
health  care  professional  authorized  by 
federal  and  State  law  to  administer  or 
dispense  narcotic  drags.  The  hcensed 
prsctiboner  asaumes  responsibility  for 
the  amounts  of  narcotic  drags 
administered  or  dispensed  and  shall 
record  and  countersign  all  changes  in 
dosage  schedule. 

(iii)  Form.  Methadone  may  be 
administered  or  dispensed  in  oral  form 
only  when  used  in  a  treatment  program. 
Hospitalixed  patients  under  care  for  a 
medical  or  surgical  condition  are 
permitted  to  receive  methadone  in 
parenteral  form  when  the  attending 
physician  fudges  it  advisable.  AJthough 
tablet,  syrup  concentrate,  or  other 
formulations  may  be  distributed  to  the 
program,  all  oral  medication  is  required 
to  be  ad.ministered  or  dispensed  in  a 
liquid  formulation.  The  oral  dosage  form 
IS  required  to  be  formulated  tn  such  a 
way  as  to  reduce  its  potential  for 
parenteral  abuse.  Take-home 
medication  is  required  to  be  labeled 
with  the  treatment  center's  name, 
address,  and  telephone  number  and 
must  be  packaged  In  special  packaging 
as  required  by  16  CFR  1700.14  in 
accordance  with  the  Poison  Prevention 
Packaging  Act  (Pub  L  91-601.  15  U  S  C. 
1471  et  set]]  to  reduce  the  chances  of 
accidental  ingestion.  Exceptions  may  be 
granted  when  these  provisions  conflict 
with  Sldte  law  with  regard  to  the 
adminiHtenng  or  dispensing  of  drugs. 

(iv)  Take-home  medication.  (A)  Take- 
home  medication  may  be  given  only  to  a 
patient  who.  in  the  reasonable  clinical 
judgment  of  tlie  program  physician,  is 
responsible  in  handling  narcotic  drugs. 
Before  the  program  physunan  reduces 
the  frequency  of  a  patient's  clinical 
visits,  she  or  he  or  a  designated  staff 
memtier  shall  record  the  rationale  for 
the  decision  in  the  pa'ient's  clinical 


record  If  this  is  done  by  a  designated 
staff  member,  ■  program  physician  shall 
review,  coimteraign.  and  date  the 
patient's  record  where  this  information 
is  recorded 

(B)  The  program  physician  shall 
consider  the  following  in  determining 
whether,  in  his  or  her  reasonable 
clinical  judgment,  a  patient  is 
responsible  in  handling  narcotic  drugs: 

(/)  Absence  of  recent  abuse  of  drugs 
(narcotic  or  nonnarcotic],  including 
alcohol; 

[2]  Regularity  of  clinic  attendance; 

[3)  Absence  of  serious  behavioral 
problems  at  the  clinic; 

[4)  Absence  of  known  recent  criminal 
activity,  e.g.,  drug  dealing; 

{51  Stability  of  the  patient's  home 
environment  and  social  relationships; 

(ff\  Length  of  time  in  maintenance 
treatment' 

[7]  Assurance  that  take-home 
medication  can  be  safely  stored  within 
the  patient's  home;  and 

[8]  Whether  the  rehabilitative  benefit 
to  the  patient  derived  from  decreasing 
the  frequency  of  clinic  attendance 
outweighs  the  potential  risks  of 
diversion. 

(v)  Take-home  requirements.  The 
requirement  of  time  in  treatment  is  a 
minimum  reference  point  after  which  a 
patient  may  be  eligible  for  take-home 
privileges.  The  time  reference  is  not 
intended  to  mean  that  a  patient  in 
treatment  for  a  particular  time  has  a 
specific  right  to  take-home  medication, 
liius,  regaidless  of  time  in  treatment,  a 
program  physician  may,  in  his  or  her 
reasonable  judgment,  deny  or  rescind 
the  take-home  medication  privileges  of  a 
patient 

(A)(i]  In  maintenance  treatment  it  is 
required  that  a  patient  come  to  the  clinic 
for  observation  daily  or  at  least  6  days  a 
week.  If,  in  the  reasonable  clinical 
judgment  of  the  program  physician,  a 
patient  demonstrates  that  he  or  she  has 
satisfactorily  adhered  to  program  rules 
for  at  least  3  months,  has  made 
substantial  progress  in  rehabilitation 
and  responsibility  in  handling  narcotic 
drugs  {see  paragraphs  {d){6)(iv)lB)  {7) 
through  {*)  of  this  section,  and  wouJd 
improve  his  or  her  rehabilitative 
progress  by  decreasing  the  frequency  of 
attendance  at  the  clinic  for  observation, 
the  patient  may  be  permitted  to  reduce 
his  or  her  attendance  at  the  clinic  for 
observation  to  three  times  weekly.  The 
patient  may  receive  no  more  than  a  2- 
day  take-home  supply  of  medication. 

[2]  If,  in  the  reasonable  clinical 
jud^nent  of  the  program  physician,  a 
patient  demonstrates  that  he  or  she  has 
satisfactorily  ahered  to  program  rules 
for  at  least  2  years  from  his  or  her 
entrance  into  the  program,  has  made 


substantial  progress  in  rehabilitation 
and  responsibility  in  handling  narcotic 
drugs  (see  paragraphs  (d){6)(iv)(B)  (1) 
through  {8]  of  this  section),  and  would 
improve  his  or  her  rehabilitative 
progress  by  decreasing  the  frequency  of 
attendance  at  the  clinic  for  observation, 
the  patient  may  be  permitted  to  reduce 
his  or  her  clinic  attendance  at  the  clinic 
for  observation  to  twice  weekly.  Such  a 
patient  may  receive  no  more  than  a  3- 
day  take-home  supply  of  medication. 

[3]  If,  in  the  reasonable  clinical 
judgment  of  the  program  physician,  a 
patient  demonstrates  that  he  or  she  has 
satisfactorily  adhered  to  program  rules 
for  at  least  3  consecutive  years  from  his 
or  her  entrance  into  the  maintenance 
treatment  program,  has  made 
substantial  progress  in  rehabilitation, 
has  no  major  behavioral  problems,  is 
responsible  in  handling  narcotic  drugs 
(see  paragraphs  (d)(6){iv)(B)  [1)  through 
[8]  of  this  section),  and  woiUd  improve 
his  or  her  rehabilitative  progress  by 
decreasing  the  frequency  of  his  or  her 
clinic  attendance  for  observation,  the 
patient  may  be  permitted  to  reduce 
clinic  attendance  for  observation  to 
once  weekly,  provided  that  the 
following  additional  criteria  are  met 
The  program  physician  has  written  into 
the  patient's  record  an  evaluation  that 
the  patient  is  responsible  in  handling 
narcotic  drugs  (pturagraphs 
(d)(6){iv){B)(7)  through  (8\  of  this 
section);  the  patient  is  employed  (or 
actively  seeking  employment),  attends 
school  is  a  homemaker,  or  is  considered 
imemployable  for  mental  or  physical 
reasons  by  a  program  physician;  the 
patient  is  not  known  to  have  abused 
drugs  including  alcohol  in  the  last  year 
and  the  patient  is  not  knovirn  to  have 
engaged  in  criminal  activity;  e.g.,  drug 
dealing,  in  the  last  year.  A  patient 
permitted  to  reduce  clinic  attendance  for 
observation  to  once  weekly  may  receive 
no  more  than  a  5-day  take-home  supply 
of  medication. 

(B)(1)  If  a  patient  after  receiving  a 
supply  of  take-home  medication,  is 
inexcusably  absent  from  or  misses  a 
scheduled  appointment  with  a  treatment 
program  without  authorization  from  the 
program  staff,  the  program  physician 
shall  increase  the  frequency  of  the 
patient's  clinic  attendance  for  drug 
ingestion  imder  observation.  For  such  a 
patient  the  program  physician  shall  not 
reduce  the  frequency  of  the  patient's 
clinic  attendance  for  drug  ingestion 
under  observation  until  she  or  he  has 
had  at  least  three  consecutive  monthly 
tests  or  analyses  that  are  neither 
positive  for  morphine-like  drugs  (except 
from  the  narcotic  drug  administered  or 
dispensed  by  the  program)  or  other 
drugs  of  abuse,  nor  negative  for  the 


narcotic  drug  administered  or  dispensed 
by  the  program,  and  until  she  or  he  is 
again  determined  by  a  program 
physician  to  be  responsible  in  handling 
narcotic  drugs  (see  paragraphs 
(d)(6)(iv)(B)  [1]  through  (8]  of  this 
section)  and  to  meet  criteria  in 
paragraph  (d)(6)(v)(A)  of  this  section. 

(2)  If  a  patient  after  receiving  a  &-day 
supply  of  take-home  medication  has  a 
test  or  analysis  which  is  confirmed  to  be 
positive  for  morphine-like  drugs  (except 
for  the  narcotic  drug  admiiustered  or 
dispensed  by  the  program)  or  other 
drugs  of  abuse,  or  negative  for  the 
narcotic  drug  administered  or  dispensed 
by  the  program,  the  program  physician 
shall  place  the  patient  on  probation  for  3 
months.  If,  during  this  probation  the 
patient  has  a  test  or  analysis  either 
positive  for  morphine-like  drugs  (except 
for  the  narcotic  drug  administered  or 
dispensed  by  the  program)  or  other 
drugs  of  abuse,  or  negative  for  the 
narcotic  drug  administered  or  dispensed 
by  the  program,  the  program  physician 
shall  increase  the  frequency  of  tiic 
patient's  clinic  attendance  for 
observation  to  at  least  twice  weekly. 
Such  a  patient  may  receive  no  more 
than  a  3-day  take-home  supply  of 
medication  until  she  or  he  has  had  at 
least  three  consecutive  monthly  tests  or 
analyses  which  are  neither  positive  for 
morphine-like  drugs  (except  for  the 
narcotic  drug  administered  or  dispensed 
by  the  program]  or  other  drugs  of  abuse, 
nor  negative  for  the  narcotic  drug 
administered  or  dispensed  by  the 
program,  and  the  program  physician 
again  determines  that  the  patient  is 
responsible  in  handling  narcotic  drugs 
(see  paragraphs  (d)(6)(iv)(B)(7)  through 
[8)  of  this  section]  and  meets  the  criteria 
contained  in  paragraph  (d)(6)(v)(A]  of 
this  section. 

(C)  In  calculating  the  number  of  years 
of  maintenance  treatment,  the  period  is 
considered  to  begin  on  the  first  day  the 
medication  is  admmistered,  or  on 
readmission  if  a  patient  has  had  a 
continuous  absence  of  90  days  or  more. 
Cumulative  time  spent  by  the  patient  in 
more  than  one  program  is  counted 
toward  the  number  of  years  of 
treatment  provided  there  has  not  been  a 
continuous  absence  of  90  days  or  more. 

(D)  Each  patient  whose  daily  dose  is 
above  100  milligrams  is  required  to  be 
under  observation  while  ingesting  the 
drug  at  least  6  days  per  week 
irrespective  of  the  length  of  time  m 
treatment  unless  the  program  has 
received  prior  approval  from  the  Food 
and  Drug  Administration  with  the 
concurrence  of  the  State  authority. 

(vi)  Exceptions  to  take-home 
requirements.  If,  in  the  reasonable 
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clinical  ludgment  of  the  proffram 

physician 

|A|  A  patient  >•  found  to  have  a 
physical  dUabtlily  which  Interfere*  with 
hii  or  h>>r  ability  lu  cuniorm  to  th« 
applicable  mandatory  •chedule,  ihe  or 
ho  may  b«  permitted  a  temporarily  or 
permanentiy  reduced  •chedule,  provided 
she  or  he  la  alao  found  to  be  reaponaible 
in  handling  narcotic  dniKa. 

|B|  A  patient,  becauae  of  exceptujoal 
circumatances  auch  aa  ilineaa.  peraonal 
or  family  cnaea.  travel  or  other 
hardahip.  la  unable  to  conform  to  the 
uppiu.able  mandatory  achedule.  the  or 
he  may  be  permitted  a  temporarily 
raduced  achedule.  pruvided  ahe  or  he  la 
iilao  found  to  be  reaponaible  in  handling 
narcotic  dniga.  The  rationale  for  an 
e>(Cpption  to  a  mandatory  achedule  la  to 
be  baaed  on  the  reaaonable  dmlcal 
judgruenl  of  the  program  phyaician  and 
shall  be  recorded  in  the  patient's  record 
by  the  program  physician  or  by  program 
personnel  supervised  by  the  program 
physician  In  the  latter  situation,  the 
physli.iaa  shall  review,  cuunteralgn.  and 
date  the  patient's  record  where  this 
ratiuruile  la  recorded.  Ln  any  evenU  a 
patient  may  not  be  given  more  than  a  2- 
week  supply  of  narcotic  drugs  at  one 
time 

(vii)  Offwial  State  holidays.  If  ■ 
treatment  center  program  la  not  in 
operation  due  to  the  obaervance  of  an 
ufriclal  State  holiday,  patienta  may  be 
f)«rmittrd  one  extra  take  home  doae  per 
vtait  and  one  fp-wer  citnic  visit  per  week 
to  HJUfw  putients  not  to  have  to  attend 
the  clinic  on  an  official  State  holiday 
An  official  State  holiday  ia  a  holiday  on 
which  moat  State  offices  are  usually 
closed  and  routine  State  government 
business  la  not  conducted 

(7)  (Reserved) 

(B)  Minimum  Btanckirtls  for  short  term 
deUixif.i  (T  ,'fi  tri'ctn'rnt  (i)  For  short 
•erm  d«toxifu:ation  from  narcotic  drugs, 
the  nan:otjc  drug  is  required  to  be 
administered  by  the  program  physician 
or  by  an  authonied  ajient  of  the 
physiaan.  supervised  by  and  under  the 
ortler  of  the  physician  The  narcotic  dniy 
la  re'iuired  to  be  administered  daily, 
under  close  observation,  in  rvductng 
dosii>((M  over  a  period  not  to  exceed  30 
days    \[\  requirements  for  maintenance 
treatment  apply  to  short  term 
detoxification  treatment  with  the 
following  ex(u*ptions 

|A|  lake  home  medication  is  not 
allowfd  diinng  short  term 
detoxification. 

jHI  A  history  of  1  year  physiologic 
dependence  is  not  required  for 
adniiiiaion  lo  short-term  detoxificalioo. 

|(^)  Patients  who  have  been 
determirved  by  Iha  program  phystc.ian  to 
be  t  urrently  phyatoiogtcally  narcotic 


dependent  may  b«  placed  In  short-tarm 
detoxification  treatment  regardless  of 
age. 

(D|  No  test  or  analysis  is  required 
except  for  the  Initial  drug  screening  teat 
or  analyaia. 

(Fl  The  initial  treatment  plan  and 
penodic  treatment  plan  evaluation 
required  for  mamtenance  patienta  are 
not  neceaaary  for  ahort-tarm 
detoxification  patients.  However,  a 
primary  counselor  most  be  assigned  by 
the  prtigram  to  monitor  s  patient's 
progress  toward  the  goal  of  ahorl-tann 
detoxification  and  poaatble  drug-free 
treatment  referral. 

(F)  The  requirements  of  paragruph 
(dH4)  of  this  aectioa  sxcept  paragraphs 
|d)(4)(ii)  (A)  through  (D)  snd  (d)(4Klii)  of 
this  section,  do  no\  spply  to  short-term 
detoxification  treatmenL 

(ii)  A  patient  is  required  lo  wait  st 
least  7  days  between  concluding  s  short- 
term  detoxification  treatment  episode 
and  beginning  snotfaer.  Before  s  short- 
term  detoxification  attempt  is  repeated. 
the  program  physician  shall  docwnent  in 
the  patienta  reoord  that  the  patient 
continues  to  be.  or  Is  again. 
physiologicaiiy  dependent  on  narcotic 
drugs.  The  prcrvlsiona  of  tfafeae 
requirements,  except  as  noted  in 
paragraph  (dXSKl)  of  this  sectloii.  apply 
lo  both  inpatient  and  ambulatory  short- 
term  detoxification  traatmcnt 

(ill)  Short-term  detoxification 
treatment  is  not  recommended  for  s 
pregnant  patient. 

(9)  Minimum  ttandarxh  for  long-term 
detoMificatior  traatmenL  (i)  For  long- 
term  detoxification  from  narcotic  drugs, 
the  narcotic  drug  is  required  to  be 
administered  by  the  program  physician 
or  by  sn  authorized  agent  of  the 
physiaan.  supervised  by  snd  under  the 
order  of  the  physician.  The  narcotic  drug 
IS  required  to  be  administered  on  s 
regimen  designed  to  reach  a  drug- free 
stale  and  to  make  progress  in 
rehnhilitation  m  180  days  or  less.  Ail 
rt-quirements  for  maintenance  treatment 
apply  to  long-term  detoxification 
tretttmeni  with  the  following  exceptioru 

(A)  In  long-term  detoxification 
treatment  it  is  required  that  tiie  patient 
be  under  observation  while  ingesting  the 
dnix  daily  or  at  least  6  days  a  week,  for 
the  duration  of  the  long-term 
detoxification  treatment 

[[))  A  history  of  1  year  physiologic 
dependence  is  not  required  for 
Hiimisaion  to  long-term  detoxification. 

(C)  The  program  physician  shall 
document  in  the  patient  s  record  that 
short  term  detoxification  is  not  a 
sufficiently  long  enough  treatment 
course  to  provide  the  patient  with  the 
additional  program  acrvlces  he  or  she 
deems  necessary  for  the  pabent's 


rehabilitation.  The  program  phyaician 
shall  document  thia  Information  in  the 
patients  record  before  long-term 
detoxification  may  begin. 

(D)  Patients  who  have  been 
determined  by  the  program  physician  lo 
be  currently  physiologically  dependent 
on  nartxitica  may  be  placed  in  long-term 
detoxification  treatment,  regardless  of 
age 

(E)  An  initial  drug  screening  test  or 
analysis  is  required  for  each  patient. 
And  at  least  one  additional  random  test 
or  analysis  must  be  performed  monthly 
on  each  patient  during  long-term 
detoxification. 

fF)  The  initial  treatment  plan  and 
periodic  treatment  plan  evohiabon 
required  for  maintenance  patients  on 
also  required  for  long-tenn 
detoxification  patients,  except  that  the 
required  periodic  treatment  plan 
evaluation  is  required  to  occur  monthly. 

(ii)  A  patient  is  required  to  wait  at 
least  7  days  between  concluding  a  kmg- 
lerm  treatment  episode  end  befinnlng 
another.  Before  a  long-term 
detoxification  attempt  is  repeated,  the 
program  physician  shall  documaDt  in  the 
patient's  reoord  that  the  patieol 
continues  to  be  or  ia  ofain 
physicologicaDy  dependant  on  nerootic 
drugs.  The  provisions  of  these 
requirements  apply  to  both  inpatiaot 
and  ambulatory  long-term  detoxificatian 
treatment. 

(lii)  Long-term  detoxificatian  is  not 
recommended  for  a  pregnant  patient 

(10)  InepectJona  of  programa;  patient 
confidentiality.  A  program  shall  allow 
inspections  by  duly  suthorized 
employees  of  the  State  authority,  and  tn 
accordance  with  Federal  controlled 
substances  Isws  and  Federal 
confidentiality  laws,  by  duly  authorized 
employees  of  the  Food  and  Drug 
Administration,  the  Drug  Enforcement 
Administration  of  the  Department  of 
justice,  and  the  National  Institute  on 
Dnig  Abuse 

(11)  Exemptions  from  specific 
program  standards  (1)  A  program  is 
permitted,  at  the  time  of  application  or 
any  time  thereafter,  to  request 
exemption  from  specific  program 
standards.  The  rationale  for  an 
exemption  shall  be  thoroughly 
documented  in  an  appendix  to  be 
submitted  with  the  application  or  at 
some  later  time.  The  Food  and  Drug 
Administration  will  approve  such 
exemptions  of  program  standards  at  the 
time  of  application,  or  any  time 
thereafter,  with  the  concurrence  of  the 
State  authority  An  example  of  a  case  in 
which  an  exemption  might  be  granted 
would  be  for  s  privste  practitioner  who 
wishes  to  treat  s  limited  number  of 


patients  in  a  nonmetropolitan  area  with 
few  physicians  and  no  rehabilitative 
services  geographically  accessible  and 
requests  exemption  from  some  of  the 
staflirm  and  service  standards. 

(ii)  Tne  Pood  and  Drug  Administration 
has  the  right  to  withhold  the  granting  of 
an  exemption  requested  at  the  time  of 
application  until  a  program  is  in  actual 
operation  in  order  to  assess  if  the 
exemption  is  necessary.  If  periodic 
inspections  of  the  progam  reveal  that 
discrepancies  or  adverse  conditions 
exist  the  Food  and  Drug  Administration 
shall  reserve  the  right  to  revoke  any  or 
all  exemptions  previously  granted. 

(12)  Research.  When  a  program 
conducts  research  on  human  subjects  or 
provides  subjects  for  research,  there 
must  be  written  poUdes  and  written 
review  to  assure  the  rights  of  the 
patients  Involved.  Appropriate  informed 
consent  forms  are  required  to  be  signed 
by  the  patient  and  to  be  retained  in  his 
or  her  patient  record  at  the  program.  All 
research,  development  and  related 
activities  which  involve  human  sul^cts 
and  which  are  funded  by  grants  from  or 
contracts  with  the  £>epartment  of  Health 
and  Human  Services  are  required  to 
comply  with  the  Department  of  Health 
and  Human  Services'  regulationa  on  the 
protection  of  human  subjects,  45  CFR 
Part  46,  and  confidentiality  of 
information.  42  CFR  Part  2.  All 
investigational  research  involving 
human  subjects  conducted  for 
submission  to  the  Food  and  Drug 
Administration  must  be  conducted  in 
compliance  with  Part  312  of  this  chapter. 

(13)  Patient  record  system — (1)  Patient 
care.  The  per8on(B)  responsible  for  a 
program  shaU  establish  a  record  system 
to  document  and  monitor  patient  care. 
This  system  is  required  to  comply  with 
all  Federal  and  State  reporting 
requirements  relevant  to  methadone.  All 
records  are  required  to  be  kept 
confidential  and  in  accordance  with  all 
appbcable  Federal  and  State  regulations 
regarding  confidentiality. 

(ii)  Drug  dispensing.  The  per8on(8} 
responsible  for  a  program  shall  ensure 
that  accurate  records  traceable  to 
specific  patients  are  maintained 
showing  dates,  quantity,  and  batch  or 
code  marks  of  the  drug  dispensed.  These 
records  must  be  retained  for  a  period  of 
3  years  from  the  date  of  dispensing. 

(iii)  Patient's  record.  An  adequate 
record  must  be  maintained  for  each 
patient.  The  record  is  required  to 
contain  a  copy  of  the  signed  consent 
form(s).  the  date  of  each  visit,  the 
amount  of  drug  admiidstered  or 
dispensed,  the  results  of  each  test  or 
anahysis  for  drugs,  any  significant 
physical  or  psychological  disability,  the 
type  of  rehabilitative  and  counsehng 


efforts  employed,  an  uccount  of  the 
patient's  progress,  and  other  relevant 
aspects  of  the  treatment  program.  For 
recordkeeping  purposes,  if  a  patient 
misses  appointments  for  2  weeks  or 
more  without  notifying  the  program,  the 
episode  of  care  is  considered  terminated 
and  is  to  be  so  noted  in  the  patient's 
record.  This  does  not  mean  that  the 
patient  cannot  return  for  care.  If  the 
patient  does  return  for  care  and  is 
accepted  into  the  program,  this  is 
considered  a  readmission  and  is  to  be  so 
noted  in  the  patient's  record.  This 
method  of  recordkeeping  helps  assure 
the  easy  detection  of  sporadic 
attendance  and  decreases  the  possibility 
of  administering  inappropriate  doses  of 
narcotic  drugs  (e.g.,  the  patient  who  has 
received  no  medication  for  several  days 
or  more  and  upon  return  receives  the 
usual  stabilization  dose).  An  annual 
evaluation  of  the  patient's  progress  must 
be  entered  in  the  patient's  record. 

(14)  Security  of  drug  stocks,  adequate 
security  is  required  to  be  maintained 
over  drug  stocks,  over  the  manner  in 
which  it  is  administered  or  dispensed, 
over  the  maimer  in  which  it  is 
distributed  to  medication  units,  and  over 
the  manner  in  which  it  is  stored  to  guard 
against  thefl  and  diversion  of  die  drug. 
The  program  is  required  to  meet  the 
security  standards  for  the  distribution 
and  storage  of  controlled  substances  as 
required  by  the  Drug  Enforcement 
Administration,  Department  of  Justice 
(21  CFR  1301.72-1301.76). 

(e)  Multiple  enrollments — (1) 
Administering  or  dispensing  to  patients 
enrolled  in  other  programs.  There  is  a 
danger  of  drug  dependent  persons 
attempting  to  enroll  in  more  than  one 
narcotic  treatment  program  to  obtain 
quantities  of  drugs  for  the  purpose  of 
self-administration  or  illicit  marketing. 
Therefore,  except  in  an  emergency 
situation,  drugs  shall  not  be  provided  to 
a  patient  who  is  known  to  be  currently 
receiving  drugs  from  another  treatment 
program 

(2)  Patient  attendance  requirements. 
The  patient  shall  always  report  to  the 
same  treatment  facility  unless  prior 
approval  is  obtained  from  the  program 
sponsor  for  treatment  at  another 
program.  Permission  to  report  for 
treatment  at  the  facihty  of  another 
program  shall  be  granted  only  in 
exceptional  circumstances  and  shall  be 
noted  on  the  patient's  clinical  record. 

(f)  Conditions  for  use  of  narcotic 
drugs  in  hospitals  for  detoxification 
treatment — (1)  Form.  The  drug  may  be 
administered  or  dispensed  in  either  oral 
or  parenteral  form.  (See  paragraph 
(d)(6Kiii)  of  this  section.) 

(2)  Use  of  narcotic  drugs  in 
hospitals— {!]  Approved  uses.  For 


hospitalized  patients,  the  use  of  a 
narcotic  drug  for  narcotic  addict 
treatment  may  be  administered  or 
dispensed  only  for  detoxification 
treatment  If  a  narcotic  drug  is 
administered  for  treatment  of  narcotic 
dependence  for  more  than  180  days,  the 
procedure  is  no  longer  considered 
detoxification  but  is.  rather,  considered 
maintenance  treatment.  Only  approved 
narcotic  treatment  programs  may 
undertake  maintenance  treatment.  This 
does  not  preclude  the  maintenance 
treatment  of  a  patient  who  is 
hospitalized  for  treatment  of  medical 
conditions  other  than  addiction  and  who 
requires  temporary  maintenance 
treatment  during  the  critical  period  of 
his  or  her  stay  or  whose  enrollment  in  a 
program  which  has  approval  for 
maintenance  treatment  using  narcotic 
drugs  has  been  verified.  (See  21  CFR 
1306J}7(c).]  Any  hospital  which  already 
has  received  approval  under  this 
paragraph  (f)  may  serve  as  a  temporary 
narcotic  treatment  program  when  an 
approved  treatment  program  has  been 
terminated  and  there  is  no  other  facihty 
immediately  available  in  the  area  lo 
provide  narcotic  drug  treatment  for  the 
patients.  The  Food  and  Drug 
Administration  may  give  this  approval 
upon  the  request  of  the  State  audiority 
or  the  hospital  When  no  State  authority 
has  been  established. 

(ii)  Individuals  responsible  for 
supplies.  Hospitals  shall  submit  to  the 
Food  and  Drug  Administration  and  the 
State  authority  the  name  of  the 
individual  (e.g.,  pharmacist)  responsible 
for  receiving  and  securing  suppbes  of 
narcotic  drugs  for  the  treatment  of 
narcotic  addicts.  The  individual 
responsible  for  supplies  shall  ensure 
that  the  only  persons  who  receive 
supphes  of  narcotic  drugs  are  those  who 
are  authorized  to  do  so  by  Federal  or 
State  law. 

(iii)  General  description.  The  hospital 
shall  submit  to  the  Food  and  Drug 
Administration  and  the  Slate  authority  a 
general  descnption  of  the  hospital 
including  the  number  of  beds, 
specialized  treatment  facilities  for  drug 
dependence,  and  nature  of  patient  care 
undertaken, 

(iv)  Anticipated  quantity  of  drug 
needed.  The  hospital  shall  submit  to  the 
Food  and  Drug  Administration  and  the 
State  authority  the  anticipated  quantity- 
of  narcotic  drugs  for  narcotic  addict 
treatment  needed  per  year. 

(v)  Records.  The  hospital  shall 
maintain  accurate  records  showing 
dates,  quantity,  and  batch  or  code  marks 
of  the  drug  used  for  inpatient  treatment 
"Hie  hospital  shall  retain  the  records  for 
at  least  a  period  of  3  years. 
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(vi)  loMpeciion.  Th«  hoapital  thall 
permit  th«  Food  and  Dnig 
Administration  and  the  State  authority 
to  Inapect  tupphea  of  the  drug  at  the 
hoapital  and  evaluate  the  uaea  to  which 
the  drug  la  being  put  The  Food  and  Drug 
Adminlatratlon  and  the  State  authority 
will  keep  the  Identity  of  the  patients 
confidential  in  accordance  with 
conndentlality  requirement!  of  42  CFH 
Part  2  Recnrda  on  the  receipt,  storage, 
and  distribution  of  narcotic  medication 
are  subject  to  inspection  under  Federal 
controlled  substances  laws,  but  use  or 
disclosure  of  recortis  identifying  patients 
will,  in  any  case.  \\f;  limited  to  actions 
involving  the  prtigrnm  or  its  personnel 
(viij  Appmval  of  hospital  pharmacy 
Application  for  a  hospital  pharmacy  to 
provide  narcotic  drugs  for  detoxification 
treatment  must  be  submitted  to  the  Food 
and  Drug  Administration  and  the  State 
authority  and  approval  from  both  Is 
required,  except  as  provided  for  in 
paragraph  (hlCS)  of  this  section  Within 
eo  days  after  the  Food  and  Drug 
Administration  receives  the  application. 
It  will  notify  the  applicant  of  approval  or 
denial  or  will  request  additional 
information,  when  necessary 

(vlii)  Approval  of  $hipmenta  to 
hoapital pharmaciea.  Before  a  hospital 
pharmacy  may  lawfully  receive 
shipments  of  narcotic  drugs  for 
detoxification  treatment  a  responsible 
official  shall  complete,  sign,  and  file  In 
duplicate  with  the  Food  and  Drug 
Acimlnistratlon  and  the  State  authonty 
Form  FDA-283C  ■Hospital  Request  for 
Methadone  Detoxification  Treatment" 
(see  paragraph  (V)  of  this  section)  and 
must  have  received  from  the  Food  and 
Drig  Administration  a  notice  that  the 
request  has  been  approved 

(ix)  Sanctiona.  Failure  to  abide  by  the 
requirements  described  in  this  section 
may  result  in  revocation  of  appmval  to 
receive  shipments  of  narcotic  drugs  for 
narcotic  addict  treatment,  seizure  of  the 
drug  supply  on  hanil.  injunction,  and 
criminal  proaecution. 

(g)  Coiifldtfntiality  of patwnt  rt^onls 
(1)  Except  as  provided  m  paragraph 
(g)(2|  of  this  section,  disclosure  of 
patient  records  maintained  by  any 
prt)gram  is  governed  by  the  provisions 
of  42  CFR  Part  2,  and  every  program 
must  comply  with  that  part   Records  on 
the  receipt,  storage,  and  distribution  of 
narcotic  medication  are  also  subject  to 
inspection  under  Federal  controlled 
substancea  laws:  But  use  or  disclosure 
of  records  identifying  patients  will,  in 
any  caae.  b«  limited  to  actions  involving 
the  program  or  its  personnel 

(2)  A  treatment  program  or  medication 
unit  or  any  part  thereof,  including  any 
facility  or  any  Individual,  shall  permit  a 
duly  authoHz«d  employee  of  the  Food 


and  Drug  AdminlatrattoD  to  have  access 
to  and  to  copy  all  records  on  the  use  of 
narcotic  drugs  in  accordance  with  the 
provisions  of  42  CFR  Part  2.  A  treatment 
program  may  reveal  such  records  only 
when  necessary  in  ■  related 
administrative  or  court  proceeding. 

(h)  Denial  or  revocation  of  approval. 
(1)  Complete  or  partial  denial  or 
revocation  of  approval  of  an  application 
to  receive  shipments  of  narcotic  drugs 
(Forms  FDA-2832  "Application  for 
Approval  of  Use  of  Methadone  in  a 
1  reatment  Program"  and  FDA-263e 
Hospital  Request  for  Methadone 
DetoxiTicalion  Treatment")  may  be 
proposed  to  the  Commissioner  of  Food 
and  Drugs  by  the  Director  of  the  Food 
and  Drug  Administration  s  Center  for 
Drug  F.valuation  and  Research,  on  his  or 
her  own  initiative  or  at  the  request  of 
representatives  of  the  Drug  Elnforcement 
Administration.  Department  of  justice. 
National  Institute  of  Drug  Abuse,  the 
State  authonty,  or  any  other  interested 
person. 

(2)  Before  presenting  such  a  proposal 
to  the  Commissioner,  the  Director  of  the 
Center  for  Drug  Evaluation  and 
Research,  or  his  or  her  representative. 
will  notify  the  applicant  in  writing  of  the 
proposed  action  and  the  reasons 
therefor  and  will  offer  the  applicant  an 
opportunity  to  explain  the  matters  in 
question  in  an  informal  conference  and/ 
or  in  writing  within  10  days  after  receipt 
of  such  notification.  The  applicant  shall 
have  the  right  to  hear  and  to  question 
the  information  on  which  the  proposal  to 
deny  or  revoke  approval  is  based,  and 
may  present  any  oral  or  written 
information  and  views. 

(3)  If  the  explanation  offered  by  the 
applicant  Is  not  accepted  by  the  Center 
for  Drug  Evaluation  and  Research  as 
sufficient  to  justify  approval  of  the 
application,  and  denial  or  revocation  of 
approval  i8  therefore  proposed,  the 
Commissioner  will  evaluate  information 
obtained  in  the  informal  conference 
and /or  in  writing  before  the  Director  of 
the  Center  for  Drug  Evaluation  and 
Research  If  the  Commissioner  finds  that 
the  applicant  has  failed  to  submit 
adequate  assurance  justifying  approval 
of  the  application,  the  Commissioner 
shall  issue  a  notice  of  opportunity  for 
hearing  with  resp«ct  to  the  matter 
pursuant  to  i  314.200  of  this  chapter  and 
the  matter  shell  thereafter  be  handled  in 
accordance  with  established  procedures 
for  denial  or  revocation  of  approval  of  a 
new  drug  application.  If  the  Secretary 
determines  that  there  Is  an  imminent 
hazard  to  health,  revocation  of  approval 
will  become  effective  immediately  and 
any  administrative  procedure  will  be 
expedited  Upon  revocation  of  approval 
of  an  application,  the  Commissioner  will 


notify  the  apphcant  the  State  authority. 
the  Drug  Enforcement  Administration. 
Department  of  Justice,  and  ail  other 
appropriate  persons  that  the  applicant 
may  no  longer  receive  shipments  of 
narcotic  drugs,  and  will  require  the 
recall  of  all  of  the  drugs  from  the 
applicant  Revocation  of  approval  may 
also  result  in  criminal  prosecution. 

(4)  Denial  or  revocation  of  approval 
may  be  reversed  when  the 
Commissioner  determines  that  the 
applicant  has  justified  approval  of  the 
application. 

(5)  A  treatment  program  or  medication 
unit  or  any  part  thereof,  including  any 
facility  or  any  individual,  may  appeal  to 
the  Food  and  Drug  Administration  a 
complete  or  partial  denial  or  revocation 
of  approval  by  the  State  authority  unless 
the  denial  or  revocation  is  based  upon  a 
State  law  or  regulation.  The  appeal  shall 
first  be  made  to  the  Director  of  the 
Center  for  Drug  Evaluation  and 
Research,  who  shall  hold  an  informal 
conference  on  the  matter  in  accordance 
with  paragraph  {h)(2)  of  this  section.  The 
State  authority  may  participate  in  the 
conference  The  appellant  or  the  State 
authority  may  app«al  the  Director's 
decision  to  the  Commissioner,  who  shall 
decide  the  matter  in  accordance  with 
paragraph  (h)(3)  of  this  section.  If  the 
Commissioner  denies  or  revokes 
approval,  such  action  shall  be  handled 
in  accordance  with  paragraph  (h)(3)  of 
this  section.  The  Commissioner  may  not 
grant  or  retain  Food  and  Drug 
Administration  approval  if  the 
Commissioner  finds  that  the  appellant  is 
not  in  compliance  with  all  applicable 
State  laws  and  regulations  and  with  this 
section 

(i)  Sanctions — (1)  Program  sponsor  or 
individual  responsible  for  a  particular 
pny^ram  If  the  program  sponsor  or  the 
person  responsible  for  a  particular 
program  fails  to  abide  by  all  the 
nquirements  set  forth  in  this  regulation, 
or  fails  to  adequately  monitor  the 
activities  of  those  employed  in  the 
program,  he  or  she  may  have  the 
approval  of  his  or  her  application 
revoked,  his  or  her  narcotic  drug  supply 
seized,  an  injunction  granted  precludmj,j 
operation  of  his  or  her  program,  and 
cnminal  prosecution  instituted  against 
him  or  her. 

(2)  Persons  responsible  for 
administering  or  dispensing  narcotic 
drugs  If  a  person  responsible  for 
administering  or  dispensing  narcotic 
drugs  for  narcotic  addict  treatment  fails 
to  abide  by  all  the  requirements  set  forth 
in  this  regvdation.  crimmal  prosecution 
may  be  instituted  against  him  or  her,  his 
or  her  drug  supply  may  be  seized,  the 
approval  of  the  program  may  be 
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revoked,  and  an  in)unction  may  be 
granted  precluding  operation  of  the 
program. 

(j)  Requirements  for  distribution  by 
manufacturers  of  narcotic  drugs  for 
narcotic  addict  treatment — (1) 
Distribution  requirements.  Shipments  of 
narcotic  drugs  for  narcotic  addict 
treatment  are  restricted  to  direct 
shipments  by  manufacturers  of  the  drugs 
to  approved  treatment  programs  using 
the  narcotic  drugs  and  to  approved 
bospital  pharmacies.  If  requested  by  a 
manufacturer  or  State  authority, 
wholesaie  pharmacy  outlets  in  some 
regions  or  States  may  be  authorized  to 
stock  narcobc  drugs  for  nanxrtic  addict 
treatment  for  that  area  and  then 
transship  the  drug  to  approved  narcotic 
treatment  programs  anid  approved 
hospital  pharmacies.  AJtematlve 
methods  of  distribution  will  be 
permitted  if  they  are  approved  by  the 
Food  and  I>rug  Administration  and  the 
State  authcMity.  Prior  to  any  approval  of 
an  alternative  method  of  distribution 
there  will  be  consultation  with  the  Drug 
Enforcement  Administration. 
Department  of  Justice,  to  assure 


compliance  with  its  regulations 
regarding  ccmtrolled  substance 
distribution. 

(2)  Information  regarding  approved 
programs  and  hospitals.  The  Food  and 
Drug  Administration  will  provide 
manufacturers  and  the  pubUc  with 
names  and  locations  of  programs  and 
hospitals  that  have  been  approved  to 
receive  shipments  of  narcotic  drugs  for 
narcotic  addiction  treatment  All 
information  contained  in  the  forms 
required  by  paragraph  (k)  of  this  section 
is  available  for  pubUc  disclosure,  except 
the  names  or  other  identifying 
information  with  respect  to  patients. 

(3)  Acceptance  of  delivery.  Delivery 
shall  only  be  made  to  a  licensed 
practitioner  or  a  Ucensed  pharmacist 
employed  at  the  facility.  At  the  time  of 
delivery  the  Ucensed  practitioner  or 
licensed  pharmacist  shall  sign  for  the 
drugs  and  place  his  or  her  specific  title 
and  identification  number  on  any 
invoice.  Copies  of  these  signed  invoices 
shall  be  kept  by  the  manufacturer. 

(k)  Program  forms.  The  program 
sponsor  must  ensure  that  the  following 
forms  are  completed  by  the  proper 


program  staff  and  submitted  to  the 
appropnate  State  authonty  and  the 
Division  of  Saentific  Investigations, 
Regulatory  Management  Branch  (HFD- 
342).  Food  and  Drug  Administration. 
5600  Fishers  Lane.  Roci(\ille.  MD  2065". 
Forms  are  available  upon  request  from 
the  Regulatory  Management  Branch 
(HFD-342).  at  the  same  address. 

Form 

FDA2832— Applicatioo  for  Approrsl  tA  Use 

of  Methadone  ui  a  Treatment  (Yogram. 
FDA-2633 — Medical  Regponsibdity 

Statement  for  Use  of  Methadone  m  a 

Treatment  Program. 
FDA-2B35 — Consent  to  Methadone 

Treatment 
FDA-2836— Hospital  Request  for  Methadone 

Detoxification  Treatment 

(Col'pcton  of  information  requirementj 
approved  by  the  Office  of  Management  and 
Budget  under  numlier  oeiO-0140 ) 
ChariasR.  SctMMtR, 

Director.  Nat}onal  Insutute  on  Drug  A  tniae 
Fcank  E.  YmBg. 

Commissioner  of  Food  and  Drujis 
Dated:  January  9, 1989 

FR  Doc.  ae-46&4  Filed  3-1-88;  8:45  ua\ 
BKJMa  coot  4im-n^t 
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Itetlonai  towmirt*  on  Drug  Abuoo; 
Quidanco  on  ttw  Um  of  Mothadon*  In 
Maintananoa  and  DotOKlftcatkMi 
Traatmant  AvaNabMty 


AOBMCtaa:  Pood  and  Drug 
Adininl»tr«tlon  and  National  Inatitute 
on  Dniu  AbuM 
ACnotC  Notlc«  of  avallablbty. 


r  Th«  Food  and  Dru« 
Adminutratlon  (FDA)  la  announcing  the 
availability  of  a  guldanca  document 
entitled  "Guidance  on  the  Uae  of 
Methadone  in  Maintenance  and 
tVtonlflcatlon  Treatment  of  Narcotic 
Addicta."  Thla  guidance  document 
conaiala  of  recommended  practice*  in 
(he  mamtenance  and  detoxification  of 
nanrotic  addicta.  The  guidance 
dot;ument  Is  intended  to  be  used  in 
conjunction  with  the  final  regulation  on 
methadone  In  maintenance  and 
detoxification  treatment,  which  It 
publlahtHl  eltewhere  in  thii  latue  of  the 
FadOTaiRsfUtOT 

mowataat,  The  guidance  document  it 
available  for  review  at,  and  written 
comments  are  to  b«  lubmitted  to,  the 
Docket*  Management  Branch  (HFA- 
306).  Food  and  Drug  Admlniatration.  Rm 
4~«Z  5600  Fishera  Lane,  Rockville.  MD 
20857  Copiea  of  the  guidance  document 
are  available  from  the  Legislative. 
Professional,  and  Consumer  Affairs 
Branch  (F{FI)-3M),  Center  for  Drug 
F.valuation  and  Research,  Fcx)d  and 
Drug  Administration.  5flO0  Fishers  Lane 
Rockville,  MD  20857  (fiend  a  self 
addressed  adhesive  label  to  assist  the 
Branch  in  pro<:essing  your  request  ) 


I^TMM  CONTACT 
Robert  I.  M«y«.  or  Wayn«  R  Mitchell. 
Center  for  Druf  Evaluation  and 
Research  (HFI>^M2).  Food  and  Dnig 
Administration.  5000  Piahera  Lane. 
Rockville,  MD  20867.  301-286-8048. 
mjrmjmtKT/jrt  mmommAi^oit:  In  the 
Faderal  Rafistar  of  October  2, 1887  [52 
PR  3704©),  FDA  and  the  National 
Institute  on  Drug  Abuse  (NIDA)  tolntly 
published  a  propoaed  rule  to  reviae  the 
regulation  on  the  oonditions  for  the  uae 
of  methadone  In  maintenance  and 
detoxification  treatment  (21  CFR 
2fft  506)  The  agenciea  proposed  a 
number  of  reviaiona.  which  were 
designed  to  streamline  the  regulation 
and  to  promote  more  efficient  operation 
of  narcotic  treatment  programs.  A 
signifir-ant  revision  Involved  the 
development  of  a  separate  guidance 
document  consisting  of  those  provision* 
of  I  291  505  that  were  not  legal 
requirements.  Although  these  provisions 
are,  in  effect  already  guidance,  their 
inclusion  in  i  281.505  made  it  difficult  to 
distinguish  them  from  other  provisions 
that  are  legal  requirement*.  Therefore. 
FDA  has  incorporated  those  provisions 
into  a  guidance  document  entitled 
"Guidance  on  the  Use  of  Methadone  In 
Maintenance  and  Detoxification 
Treatment  of  Narcotic  Addicta."  This 
document  announcea  the  availability  of 
the  guidance  document 

pJsewhere  in  this  iasue  of  the  Fedaral 
Regiator.  FDA  and  NIDA  are  publlahing 
the  final  regulation  based  on  the 
October  2. 1887.  propoaal.  Also  In  this 
issue  of  the  Fadard  Ragistar.  the 
agencies  are  publishing  a  propoaed  rule 
to  provide  minimum  service 
maintenance  treatment  to  patient* 
awaiting  placement  in  comprehenaive 
maintenance  treatment,  and  an  advance 
notice  of  propoaed  rulemaking  soliciting 
comments  on  a  pilot  study  designed  to 


help  Identify  Improved  meaaurea  of 
methadone  program  performance  and 
thus  enhance  the  quality  of  treatment 

This  guidance  document  la  not  legally 
binding  on  FDA.  NIDA.  or  any 
Individual  or  organization,  and  it  doea 
not  represent  the  formal  legal  opinion  of 
either  FDA  or  NIDA.  The 
recommendation*  contained  In  the 
guidance  document  are  Intended  to  give 
guidance  to  program*  that  want  to 
provide  more  and  better  Bervice*  than 
the  minimum  required  by  the  regulation. 
States  may  also  wiah  to  conaider  the 
guidance  document  when  developing 
requirements  for  using  methadone  in  the 
treatment  of  narcotic  addiction. 

Interested  persona  may  submit  written 
comments  on  the  guidance  document  to 
the  Dockets  Management  Branch 
(address  above).  FDA  will  consider 
these  comments  to  determine  whether 
any  future  revision*  to  the  guidance 
document  are  warranted.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy  Comments  are  to  be  identified 
with  the  docket  number  found  In 
brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
all  comments  received  on  it  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  pjn.,  Monday 
through  Friday. 

Request*  for  copie*  of  the  guidance 
document  should  be  submitted  to  the 
Legislative,  Professional  and  Consumer 
Afffairs  Branch  (addre**  above). 
ChariM  R.  Schuster, 

Director.  National  Institute  on  Drug  Abute 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs 
Dated  January  S.  1968 
(FR  Doc  89-4685  Filed  S-l-»  8:45  am] 
aaxMO  coot  4t«e-ot-« 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmMatratlon 

21  CFR  Part  291 

[Oeckat  Na  8*M-0444] 

NattonH  Inatttuta  on  Drug  Abusa; 
BMmaaona  n  lawHaiiaiita  Traatmant 
of  Narcotic  Addteta;  Joint  Propoaad 
Raviilon  of  Conditions  for  Um 


:  Food  and  Drug 
Administration  and  National  Institute 
on  Drug  Abuse. 

ACTION:  Proposed  rule. 


;  The  Food  and  Drug 
Administration  (FDA)  and  the  National 
Institute  on  Drug  Abuse  (NIDA)  are 
proposing  to  revise  the  conditions  for 
the  use  of  methadone  In  the 
maintenance  treatment  of  narcotic 
addicts.  The  proposal  would  allow 
programs  to  provide  minimum  service 
(interim)  maintenance  treatment  to 
patients  awaiting  placement  in 
comprehensive  maintenance  treatment 
and  require  programs  to  provide 
counseling  on  avoidance  of  human 
Immunodeficiency  virus  (HIV) 
transmission.  These  requirements  are 
being  proposed  in  response  to  the  HTV 
epidemic  and  are  intended  to  allow 
more  narcotic  addicts  into  treatment 
more  quickly,  thereby  decreasing  the 
incidence  of  intravenous  drug  abuse  and 
the  transmission  of  HTV. 

DATE  Comments  by  April  3, 1989. 

ADORfSS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20657. 

FOR  pufrrxcfi  iwyonnATioH  contact 

Wayne  H.  Mitchell,  or  Robert  J.  Meyer, 
Center  for  Drug  Evaluation  and 
Research  (HFD-362).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-295-8046. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  and  NIDA  have  pubhshed 
a  final  rule  revising  the  conditions  for 
the  use  of  methadone  in  maintenance 
and  detoxification  treatment.  Among 
other  changes,  the  final  rule  provides  for 
long-term  (180-day)  detoxification 
treatment  and  eliminates  the  mandatory 
patient/counselor  ratio.  Elsewhere  In 
this  issue  of  the  Federal  Register,  the 
agencies  are  also  publishing  a  notice  of 
availability  of  a  guidance  document 


which  sets  out  recommended  practices, 
as  opposed  to  the  requirements 
contained  in  the  regulation,  in  the 
methadone  treatment  of  narcotic 
addiction. 

In  addition,  elsewhere  in  this  Issue  of 
the  Fedaral  Ragitter.  FDA  and  NIDA  are 
publishing  an  advance  notice  of 
proposed  rulemaking  soliciting 
conmients  on  a  pilot  study  designed  to 
help  identify  improved  measures  of 
methadone  program  performance  and 
thus  enhance  the  quality  of  treatment 

FDA  and  MIDA  are  now  proposing  to 
revise  the  methadone  regulation  to 
provide  programs  with  the  additional 
flexibility  that  may  be  required  to 
facilitate  admission  of  narcotic  addicts 
into  methadone  treatment  programs. 
Under  these  proposed  Interim 
maintenance  treatment  provisions, 
methadone  treatment  programs  will  be 
allowed  to  dispense  methadone  to 
medically  evaluated  narcotic  addicts 
who  are  awaiting  placement  in 
comprehensive  maintenance  treatment. 
The  programs  would  be  required  to 
provide  these  patients  only  a  limited 
range  of  services  until  they  are 
transferred  to  comprehensive 
maintenance  treatment  which  provides 
a  full  range  of  services.  This  Initiative  is 
being  undertaken  by  FDA  and  NIDA  in 
response  to  the  HTV  epidemic  In  the 
Intravenous  (IV)  drug  abusing 
population  and  Is  Intended  to  help 
reduce  the  spread  of  HIV  Infection. 

n.  Ba^  for  Action 

Acquired  immune  deficiency 
syndrome  (AIDS)  is  making  massive 
Inroads  into  the  IV  drug  abuser 
population  (Ref.  1),  and  increasing 
access  to  methadone  treatment  Is  one 
action  that  should  be  taken  to  help 
reduce  the  spread  of  HFV  Infection. 
Methadone  treatment  should  decrease 
an  Individual's  use  of  IV  narcotic  drugs, 
therefore  decreasing  the  use  of 
hypodermic  needles  and  curtailing  the 
spread  of  HTV,  which  Is  known  to  be 
transmitted  by  sharing  contaminated 
hypodermic  needles.  Studies  support 
this  thesis  and  Indicate  that  methadone 
treatment  is.  In  fact  an  effective  method 
of  limiting  the  transmission  of  HTV  and 
that  drug  addicts  in  methadone 
treatment  have  a  lower  incidence  of  HIV 
positive  test  results  and  less  frequent 
use  of  needles  than  addicts  outside  of 
programs  (Refs.  2  and  3).  A  recent  study 
conducted  by  a  methadone  treatment 
program  under  an  investigational  new 
drug  application  (IND)  showed  that 
minimum  service  maintenance 
treatment  similar  to  the  Interim 
maintenance  treatment  provided  for  In 


this  proposal  significantly  reduced 
needle  use  among  the  program  s  patients 
(Ref.  4). 

FDA  and  NIDA  recognize  that 
shortages  of  funds,  facilities,  and  trained 
personnel  limit  the  immediate  expansion 
of  narcotic  treatment  programs.  The 
agencies  are  also  aware  of  the  waiting 
lists  for  methadone  treatment  that  are 
currently  present  in  a  number  of  cities 
aax)ss  the  nation.  Accordingly,  FDA  and 
NIDA  are  proposing  changes  In  the 
methadone  regulation  that  mil  permit 
programs  to  provide  interim 
maintenance  treatment  to  help  alleviate 
the  human  suffering  of  addicted 
individuals  and  reduce  the  abuse  of  IV 
drugs.  The  tide  "Interim  maintenance 
treatment"  is  doubly  appropriate, 
because  the  treatment  is  an  interim 
treatment  for  the  patient  until  he  or  she 
can  be  admitted  to  comprehensive 
maintenance  treatment  and.  at  the  same 
time,  the  treatment  modality  itself  is 
Intended  to  be  an  Interim  response  to  an 
emergency  situation  until  the  expansion 
of  the  capacity  of  comprehensive 
maintenance  and  detoxification 
treatment  programs  can  be 
Implemented.  The  Presidential  HTV 
Epidemic  Conmiission  report  (Ref.  5) 
also  acknowledged  the  existence  of  this 
emfirgency  situation,  and  further  stated 
that 

The  National  Institute  on  Drug  Abjse 
(NIDA)  estimates  that  6.5  million  people  arc 
now  usins  drugs  in  a  manner  which 
significantly  impairs  their  health  and  ability 
to  function.  Of  these.  1.2  to  1.3  miUion  are 
intravenous  drug  abusers.  At  any  given  time 
there  are  probably  not  more  than  230.000  drag 
abusers  in  treatment,  of  whom  146,000  are 
intravenous  drug  abusers.  Tlie  lack  of 
treatment  capacity  has  produced  long  waiting 
lists  for  treatment  in  some  cases  up  to  six 
months,  in  three  out  of  four  cities  in  the 
United  States.  During  this  waiting  penod 
many  intravenous  drug  abusers  continue  to 
use  drugs  intravenously  several  times  each 
day,  increasing  their  risk  of  contractins  and 
spreading  HIV,  and  in  many  cases 
diminishing  their  resolve  to  enter  treatment 

FDA  and  NIDA  beheve  that  it  is  a 
necessary  response  to  the  HIV  epidemic 
to  allow  programs  to  establish  interim 
mamtenance  treatment.  The  agencies  do 
not  intend  interim  maintenance  to 
become  an  alternative  to  comprehensive 
maintenance,  with  patients  placed  m 
interim  treatment  for  extended  periods 
of  time.  Patients  would  be  placed  m 
interim  maintenance  only  when  there 
are  no  openings  available,  and  there 
should  be  a  real  expectation  of  their 
being  transferred  to  comprehensive 
treatment  at  the  end  of  a  finite  and 
relatively  short  penod  of  time  The 
agencies  intend  that  mtenm 
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nirtintenanoi!  trsalmant  b«  an  adjuncl  to 

rH'hfr  thrtii  n  subdtil.itc  f;ir  it    Ihf 
(.Hiipi)««*il  rcjiuirtiiiin  wnaJJ  not, 
hovM'vor  r.iimpel  protii  iii.»  to  tran.ifKr 
putii-nti  fnun  inJcnm  r.aiiitenuiHf 
tr>-,«tnii'nt  tn  i  omprvht-'isivc 
:!;  iiiiirndni.f  tirnline!'^  wilhin  dn>  fixed 
p.-'iiid  of  U;iif   The  rt^jt-niies  conauierwil. 
hill  re)B(  It'll.  propo«mij  Htklituinul 
luTiiirttiuaa  iMi  admisiiuin  to  intf^im 
niiiintrnmu^  and  avHiuliitiiry  trrtnafHr 
(  n'frm.  b«H^u»«  these  IinutHtinnit  »v(Mild 
fvi  i"nivfly  iritHrferw  with  the  enerute 
I'f  ii  iind  nu'ilical  iud^nu-ii!  by  n 
pnt*<rrtm  »  rni'du-al  •IhT  Instead,  the 
pru|>o«Ml  would  regiurc  IhMt  intenni 
nuiintenam-e  \>*>  offered  ijnly  by 
prnxTrinrn  «l»ii  offennx  i,iimpreb«!nmve 
mfiinteniince  and  thrti  pntymm*  fnrmiilly 
eviilijrtte  pMtienti  at  tt-  month  interval*  to 
determine  whether  pHtipiils  meet 
Ininnfer  cnterui  »pI  b\  the  pruHram  The 
a^.'iuu'i  iip*!<:ifu.a]ly  sulicit  comniHOti 
nil  the  adeqiiary  of  thii  approach  to 
prevent  inappniprtrtte  lofi>{  terni  interim 
m.i.nlenrtiu  e.  and  solh  'An  lommen'i  on 
nihiT  mertii*  U)  fm<  nurd>(e  timely 
tr.i.'.iif'-r  from  inlenin  ii'  i  ornprvhentive 
m.iintmniULe  trvatnieiil    ( )ne  apprnai.h 
iiii.ii  r  lOiiiUilerHtion  m  a  reijiiirvnwnt 
ll.  t!  pnmrnni»  maiatjiui  a  certa.n 
nuinaiuni  rati  )  bftween  the  numSier  of 
(:<iinpri'hen«ive  maintenance  treatment 
«Io','*  ,ind  intrr'ni  mamlenanre  trejitmeni 

Sii  lU 

The  iit|f!i(  leu  aUi'  iil..  it  i  uinnientg  on 
I  !  i  whether  llie  iip^iroai  h  net  f<irlh  ixi  Ihii 
pro|>o*ttL  of  UiiHlly  prohibiting  iitand 
a  Ion*  intenra  manitrnanr^  proKrama, 
thouiil  b«  iiripl«Tnmfei1.  nr  (2|  wheth»T 
ii;;i!  un»irr  what  (-imin,«fani  ea   reftnrnl 
aminj^ements  <h(njk1  t>»"  alloweil 
lirtween  atniid  alone  interim  and 
luniprehenjiive  maintenanie  program* 

The  propoaul  would  require  pro^p'ama 
to  (xiunaAi  paUenlB  uii  r«duciA(i  li>«  nak 
of  HIV  tranaroiaaioa   Th«  mci<i«nc«  of 
HIV  infection  amonn  IV  dmg  abuaera  in 
Koine  I  itiea  la  close  to  S(l  p«ruent.  and 
the  aitunttan  m  wtwammn  airona  the 
loiintry  [Mrl   11 

KI)A  aiul  \II)A  Kase  i ouaidf  ml 
r>^uirut|t  lUV  te«tui(<  an  p»irt  uf  th«  pre 
H<hiutaton  p^yaical  examination,  but 
have  tenlMlivttly  dmiiiieii  not  to  make 
teatiiiK  imuuldtory    I'he  ag«>ncjes 
em Dura^  piMXrunia  to  proviti**  act.t^a  to 
MIV  leatiai  aervicaa  fur  pMlMrita 
entenn^i  iiitunm  arul  i,oai pre henaive 
nutiiitiinaiu^-  and  detuvifualion 
treatBHiiit   R)A  and  NIDA  requeal 
I  oinin«nli  un  the  qiiualion  of  rei^uinrtg 
MIV  iMalinit  in  ni«thM<iui)«  Ireatincnt 
pni^ranva   U«u«a  uf  pnrU<4iiar  inUn-eal  to 
the  ariiifioet  luciude  ibv  availatMhty. 
coat  liiKluilini)  tntemai  ctwi).  and 
fre'^uenty  of  leiting,  the  impact  of 


lefiUng  oa  an  addict  a  deciaion  to  enter 

treatment   and  what  trsatjuent  d«ciaiona 
are  made  baard  on  the  reaulta  of  HIV 

tedtmx 

III.  Summary  of  lh«  Propoa*! 

"Interim  mainlenjinie  treatment." 
v\hir.h  IB  defined  in  proposed 
I  291  !MXS(a)t 21(11)  «nd  the  requlr^jnents 
for  which  ar«  aet  out  In  proposed 
i  2H1  .V1S|d)D  would  allow  progratna  tu 
provide  methadone  to  narcniic  addicts 
dwaitinji  admiiBion  to  comprehcnfive 
maintenance  treatment  To  dtatinguish 
t>etw*en  this  nfw  treatment  mrxJality 
and  the  cmrgnt  maintenance  treatment 
raodality,  the  pre-exiating  mainteriance 
treatment  wnuld  be  referrtd  to  aa 
comprehensive  matntenanre 
treatment  "  (See  proposed 
I  2»1  .V»(a)(TMi!  )  ProjTT'ns  ofTenn^ 
intenm  matntenance  treatmen*  would  be 
nqiured  to  proride  a  medical 
examination  and  services,  but 
rehabilitative  servicei  will  not  be 
required  fYo^jrams  would,  of  course,  be 
encounined  to  provide  counsehnjj  or 
other  servire*  beyond  the  minimum 
requirements  of  the  regulation   No  take- 
home  medication  would  be  allowed,  and 
I  linirn  offennj?  mienm  mainteruince 
treatment  will  be  required  In  be  0{>en  7 
ilnyi  a  week  to  dispense  m«>djcation  No 
r.indom  dniR  s<:rpening  tests  would  be 
rejuired  to  be  perfomied  on  patients  in 
mtenm  maintenance  treatment,  because 
all  methadone  would  be  invested  under 
ohservatioo  The  agertciea  believe  that 
tni«  approac  h  woui.l  p'ovuie  adequats 
prnteiiion  a«rtin«t  diversion,  and  solicit 
I  onin:ents  at  to  the  utility  of  random 
urine  testing  of  intenm-care  patients. 

Under  the  proposal,  programs  would 
t>e  required  to  establish  and  follow 
reasonable  wntleo  pnontiet,  which  may 
t.ike  into  acoount  modical  and 
rehahiliUtive  factors,  fur  transfemng 
patients  from  intenm  maintenance 
trtMitmenl  to  oomprehenaive 
maintenance  treatment  Programs  may 
wish  to  consider  such  factors  as 
pregnancy    HIV  poaidve  bliwd  tests,  and 
the  presence  of  (Jiiucal  AIDS,  in  setting 
pnonty  cnlena  for  transferring  a  patient 
to  comprelieasive  maintenance 
lYufirania  would  also  t>e  free  to  trmnafer 
patients  on  a    first  cooie.  first  aerve" 
tiasii  as  long  aa  the    chronological 
■y-stem  uf  pnonty  was  docuatanted  The 
a^fnciea  antiufxate  that  patients  will  b« 
tranafarred  to  ctimprebensive 
mjtinUiruincc  treatment  after  a  relatively 
hnt'f  pi-nod  in  uitarun  mamtanaoce, 
however,  if  a  patient  is  in  intenm 
maintananr^  traalment  fur  B  months,  the 
^u-tigram  would  be  re^uirtid  to  formally 
evaluate  Iha  patient  tu  datemune  bow 
the  patient  meets  tranafer  pnonty 
I  ntena   This  evaluation  would  be 


repeated,  at  6-month  intervaia.  until  the 
patient  leaves  interim  inatntenanue 
either  by  transfer  to  comprehensive 
maintenaoce  or  by  ieavmg  the  program. 
The  results  of  this  evaluation  would 
have  to  be  noted  in  the  pabent's  record. 

The  proposal  would  prohibit  separate 
intenm  maintenance  treatment 
programs  requinng  that  intenm 
maintenance  treatment  be  offered  only 
by  programs  offering  comprehensive 
maintenance  (propoeed 
5  2&1505(bKl)(v1). 

Under  the  propoaal.  methadone  for 
intenm  maintenance  treatment  may  be 
dispensed  at  either  a  medication  unit  or 
the  program's  pnmary  facility  For 
methadone  to  be  dispensed  at  a 
medication  unit  for  intenn  maintenance 
treatment,  all  provisions  in 
i  291  S05(b)(3j  on  medication  units  must 
be  met  with  the  excepbon  of  the 
provisions  on  counseling  and 
rehahililaUve  service,  which  expressly 
do  not  apply  to  interim  mamtenance 
treatment.  (See  paragraphs  (bM2](iii)  and 
|3)(iv)(B)  of  S  291.505  of  the  fmal  rule  as 
they  relate  to  proposed 
5  2»1505(d)(7)(vi)) 

C^ounse-iing  on  avuiiidnce  and 
transmission  of  HIV  would  be  required 
under  proposed  |  291.505(d)(4)(i)(C). 
This  cuunsehi^j  would  be  offered  upon 
entrance  to  both  detoxification  and 
maintenance  treatment.  Ciiunseling 
should  l>e  repeHted  as  the  program 
determines  it  to  be  neceshary 
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a     Repon  of  the  Prealdential  Commiasian 
un  th«  Xumaa  Imisuaodeficiency  Vim* 
F^MdMiuc.    p  oa  juna  lIMfl 

V  EnvktMunental  Impaol 

FDA  hA»  detenmned  under  21  CFR 
25  24(a)(aj  that  thu  action  is  of  a  type 
that  does  not  individually  or 


cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

VI.  Economic  Impact 

FDA  and  NIDA  have  examined  the 
regulatory  impact  and  regulatory 
flexibility  implications  of  the  proposed 
rule  in  accordance  with  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  The  agencies  find  that 
the  proposed  rule  is  not  a  major  rule 
inasmuch  as  the  revisions  proposed 
would  not  result  in  any  significant 
increase  in  cost  to  narcotic  treatment 
programs  or  to  the  State  and  local 
authontips  that  wouid  enforce  the 
proposed  rule.  In  fact,  this  proposal 
would  allow  maintenance  treatment  of 


narcotic  dnig  addicts  at  a  lower-per- 
patient  cost.  For  these  reasons, 
therefore,  the  agencies  have  determined 
that  the  proposed  rule  is  not  a  major  rule 
as  defined  in  Executive  Order  12291. 
Further,  FDA  and  NIDA  certify  that  the 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantia!  number  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act. 

VII.  Paperwork  Reduction  Act  of  1980 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980. 
The  title,  description,  and  respondent 
description  of  the  information  collection 
are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 


burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  mamtaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Title:  Transfer  Pnonty  Criteria 
Evaluation  .Notation, 

Description:  FDA  and  NIDA  are 
requiring  this  notation  to  ensure  that  a 
record  e.xists  of  the  transfer  cntena 
evaluation,  which  is  designed  to  help 
prevent  inte'^im  maintenance  treatment 
from  becom:.''.g  a  long-term  treatment 
modality  for  any  patient. 

Description  of  Respondents:  State  or 
local  governments,  businesses  or  other 
for-profit  organizations;  nonprofit 
institutions. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Section 

Annual         j      f^nnugs 
numoef  of         frnm^nrv                                   Average  burden  pet  response 
responoents     '   frequency 

J  291  505(d)(7) 

20 

200 

5  mmirtes 

annual  tiurden  hours  333 

The  agencies  have  submitted  a  copy 
of  this  proposed  rule  to  OMB  for  its 
review  of  these  information  collections. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
M)A  s  Dockets  Management  Branch 
(address  above),  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Washington,  DC  20503. 

VIII.  Request  for  Comments 

The  agencies  are  requesting  that  all 
comments  on  this  proposed  rule  be 
submitted  within  30  days  after 
publication,  rather  than  the  customary 
60  days,  due  to  the  imminent  threat  to 
the  public  health  posed  by  the  HIV 
epidemic,  as  is  discussed  above,  FDA 
and  NIDA  will  be  mailing  copies  of  this 
proposal  to  all  approved  treatment 
programs,  to  State  regulatory  agencies 
(including  State  drug  abuse  authorities), 
to  individuals  and  organizations  who 
have  submitted  comments  on 
methadone-related  documents  in  the 
past,  and  to  other  individuals  and 
organizations  that  are  likely  to  be 
concerned  with  the  proposal,  so  they 
may  comment  within  the  30-day  period. 

Interested  persons  may,  on  or  before 
April  3, 1989,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 


are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  291 

Health  professions,  Methadone, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Comprehensive 
Drug  Abuse  Prevention  and  Control  Act 
of  1970,  the  Narcotic  Addict  Treatment 
Act  of  1974,  and  applicable  delegations 
of  authority  thereunder,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Part  291  be  amended  as  follows: 

PART  291— DRUGS  USED  FOR 
TREATMENT  OF  NARCOTIC  ADDICTS 

1.  The  authority  citation  for  Part  291 
continues  to  read  as  follows: 

Authority:  Sees.  3,  505,  701(a)  (21  U.S.C. 
823(g),  355.  371(a));  sees.  4,  548  (42  U.S.C, 
257a,  290ee-^). 

2.  Section  291.505  is  amended  by 
inserting  the  word  "comprehensive" 
before  the  word  "maintenance" 
everywhere  it  appears  in  paragraphs 
(d)(l)(i).  {d)(l)(iii).  {d){l)(iv).  (d)(2)(i). 
(d)(3){v)(D).  {d){4Mi){B)(2).  (d)(5)(ii). 


(d)(6)(iv)(B)(6),  (d)(6)(v)(AM?)  and  (5). 
(dl(6)(v)(C),  (d)(8)(i)  infroductory  text 
and  (dj(8)(i)(E),  (d)(9)(i)  introductory 
text  and  (d)(9)(i)(F),  and  by  revising 
paragraph  {a)(2).  and  by  adding 
paragraphs  {b)(l)(v),  (d)(4)(i)(C).  and 
(d](7)  to  read  as  follows: 

§291.505     Conditions  for  the  use  of 
narcotic  drugs:  appropnate  met.hods  ot 
professlonai  practice  for  medtcai  t'eat.Tient 
of  ttie  narcotic  addiction  c1  vanous  cu&»es 
ot  narcotic  addicts  ur>def  section  4  ot  the 
Comprehensive  Drug  AtKise  Prevertior  aia 
Control  Act  ot  1970. 

(a)  •  •  * 

(2)  "Maintenance  treatment"  means 
the  dispPHsinp  of  a  narcotic  drug,  at 
reldtivt-iy  stable  dosage  levels,  in  the 
treatment  of  an  individual  for 
dependence  on  heroin  or  other 
morphine-like  drug  There  are  two  types 
of  maintenance  treatment: 
comprehensive  maintenance  treatment 
and  interim  maintenance  treatment. 

(i)  "Comprehensive  maintenance 
treatment"  is  maintenance  treatment 
provided  in  conjunction  with  a 
comprehensive  range  of  appropnate 
medical  and  rehabilitative  services 

(ii)  "Interim  maintenance  treatment" 
is  maintenance  treatment  provnded 
solely  in  conjunction  with  appropnate 
medical  services  while  a  patient  is 
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M waiting  tr«n«far  to  cxxapr«hen«tv* 
mrtiiitnnMnu*  tr««taMnt. 


(D*  •  * 

(v)  Interim  mainTpranrf  Irtfc.tnifr.t  A 
nHin  iilii   tr^iitnteal  prnffTiim  may  prmrldc 
interim  nirtiiiicn»in(  «  tr^«tmpnt  only  if 
the  p)n>ipTini  mi*o  prtjv»d«« 
cornpralMmaiv*  maintenancr  trf>atm«int 
to  which  tntarun  mjuntsnani  c  tntatnuKit 
(tHlienU  may  bm  tranairrrvd. 

•  •  •  •  • 

(.11*    •    * 

14)  •    •    • 

(i)'  •   • 

Id  Hiirnan  imrrtini-nfffnirnry  virut 
I  HIV)  inhiration  For  «iich  patient 
»t>fkinj{  (nlmuiiiin  or  rvrtiiniiiiiion  to  ■ 
tr«?«tnu"nl  pronrHm.  the  pr<)^rnm  ihull 
prtivlde  counseling  on  HIV  traniimisAiuD 
and  nvoulancB 

•  *  *  •  • 

(7)  Minimum  $tandar^fs  hr  ivtcnm 
mauUt^nafH^  tn*aUnent  Th«  prr^>n(i) 
rt'sponmhile  for  a  pnixrum  amy  place  a 
putient.  otherwise  nligihle  for  admission 
to  ctimprt-hpnaive  maintpnance 
trratmenl.  In  Interim  maintenance 
treastmeni  if  the  program  din's  not  have 
op*>n  treatnent  slots  available  In 
ctimprahanaive  mainlenance  treatment. 
A  prngram  shall  establish  and  follow 
rt-aiioaable  critena  fur  mlablishuqi 
priorities  fur  tnuisfflmn({  pati«nta  from 
irMenni  tnatnlenanca  to  comprebenalve 
mamtenanie  tn-atment  lliese  transfer 
( nttTia  shdll  l>«  In  writing  and  available 
for  m.tpaction   If  a  p«tient  ta  transferred 
from  tntenm  maintenance  treatment  to 
compreheiiBive  maintenance  treatment 
other  than  in  accxjrdance  with  the 
written  cntena.  a  justifiration  for  the 
transfer  shall  he  entered  m  the  patients 
record  Six  months  after  a  patient  has 
entered  interim  niHintenani  e  tre atmenU 
the  proftram  shall  evaluate  that  patient 
to  determine  if  the  patient  meets 
transfer  priority  cnlen«i   The  evaluaUun 
shall  lie  repe^iled  every  8  months  until 
the  patient  leaves  interim  miiuitenance 
treatH»«nt  fither  by  transfernng  to 
comprehensive  maintenanie  trvatDaent 
or  by  leaving  the  program  The  results  of 
all  suiJi  evaluations  shall  be  recorded  in 
the  patient's  record   All  requirements  for 
comprehensive  mainlenanre  treatment 
apply  to  interim  mnintennnre  treatment 
with  the  following  enreptions 

(i)  The  narr»tic  dnig  is  required  to  be 
administered  dni!y  under  ohnervafion; 

(ii)  Take  home  medication  Is  not 
allowed: 

I  Ui)  Drug-acmantRg  teats  are  »t;t 
required  except  for  the  initial  drag- 


s<:reemQg  taa(  rw)iiir«d  to  be  giwn  aach 
prospective  patient: 

(iv|  Tba  tnitul  trsabiMnt  plan  and 
pertodsc  treatment  plan  evaluation  are 

not  reqairvti 

(v)  A  pn0UD7  counaelor  ta  not 
required  to  be  aaatgn«d  to  a  patient  and 

(vij  Tlie  requirements  and  exoepbons 
In  parMraphs  (bHDdiil.  (bMDd'KB). 
(.I)(4)(i)t  A)  and  (Bl.  |d)(4||iiKE1  and  (T). 
MlKlliv).  and  |d)(ejliv).  (v).  (vi|,  and 
I  vu)  of  this  section  do  not  apply 
CltariM  R  aAartii. 

P.rtKtor  NoVofioJ tvttitutg  rtn  Drug  Ahtm* 
Prank  E.  Toont. 

C<  <mmiMMiarwr  cif  Food  and  Drug* 
Oaa%.Mawwa. 
Smj-mtiirj  o/  HsoM)  and  Humatt  Samoa*. 

I>alwi  (aawary  14.  IflW. 
\W  I)oc  «»-«a«  Fllwl  i-\-».  fttt  an] 


21  CFRPW1291 

I  Dodiet  Na  MM-«4M  I 

ComMton*  tor  ttw  Um  o<  I 
Advanc*  Nottc*  of  PropoMd 
Rutamaldno;  R*qu««t  tor  Commants 

AQCNCICS:  Nationiil  Institute  on  Drug 

Abuse  and  F(X)d  and  Drug 

Administration. 

ACTKMc  Advance  notice  of  proposed 

rulemaking:  request  fur  comments. 


;  The  National  Institute  on 
Drug  AbvM  (NIDA)  and  tha  Food  and 
Dnig  Adnunlatration  (PDA)  want  to 
develop  a  method  for  evaluating  the 
effectiveness  of  methadone  treatment 
program*.  The  lon^term  goal  of  this 
effort  IS  to  develop  performance 
standarda  for  programa.  based  upon 
treatment  outcome.  Such  standard* 
could  serve  as  an  alternative  to  the 
detailed  requirements  currently 
contained  m  the  Federal  methadone 
regulation  (21  CTRA  Part  291).  Ideally,  if 
acceptable  standarda  could  be 
developed,  then  a  treatment  program 
would  simply  have  to  demonstrate  that 
It  meet*  the  standard*.  I.e.,  that  it  is 
above  the  threshold  for  acceptable 
treatment  To  move  toward  this  goal. 
MDA  and  FT)A  believe  th«  first  step  is 
to  conduct  a  feasibility  study  designed 
to  iiientify  the  practical  problems 
inherent  in  such  a  system,  tha  cost*,  and 
the  benefits  The  appenchx  to  thia 
advance  notice  contains  one  propoaal 
for  a  pilot  feasibility  study  This 
advance  notice  solicit*  public  comment 
on  the  potential  value  of  performance • 
based  evaluation  standards  a*  a  mean* 
of  evaluating  treatment  program*,  on  the 
propoaed  pilot  *tudy  contained  In  the 
appendix,  tad  reoonunendationa  for 


other  appfTMciMS  that  wonid  •ckiere  the 

same  ob^ctlre. 

DATE  Ccmment*  by  May  1. 1989. 
AOOWir  Wntten  comment*  to  the 
Docket*  Management  Branch  (HFA- 
305).  Food  and  Drug  Adminittration.  Rm. 
4-62.  aaoo  Fishers  Lane.  RockvlUe.  MD 
20657 

POM  WJWIIWW  MPOHHATIOM  OOWT ACT 

Stephen  P  Moiinari,  OfBce  of  Medical 

and  IntemAtlonal  Affain,  Rm.  8A-M, 

National  biatitute  on  Dreg  Abuse.  5600 

Fishen  Una.  Rockville.  MD  20857.  901- 

♦43-4S77. 

SUPM.IMBNTAirr  MFOMMA-nOK 

I.  AuthofltT 

Legulative  authority  for  Involvement 
by  the  Department  of  Health  and 
Human  Services  in  the  treatment  of 
narcotic  addiction  i*  included  in  section 
4  of  the  Comprehensive  Drug  Abuse 
Prtrventlon  and  Control  Act  of  1970  fPub. 
L  91-613)  which  requires  the  Secretary 
of  Health  and  Human  Services  (the 
Secretary)  to  determine  the  appropriate 
method*  of  profeaaional  practKc  for  the 
medical  treatment  of  narcotic  addiction. 
In  addition,  the  Narcotic  Addict 
Treatment  Act  of  1974  {Pub.  L  93-261) 
wa*  enacted  by  Congres*  as  a  means  to 
enswre  that  only  confirmed  narcotic 
addict*  are  admitted  to  treatment,  that 
they  receive  quahty  care,  and  that  illicit 
diversion  1*  limited.  Specifically,  Pub.  L 
93-281  amended  the  Controlled 
Substances  Act  (21  U.SC.  823]  to  require 
that  practitioner*  who  wish  to  dispenae 
narcotic  drugs  to  individuals  for  the 
maintenance  treatment  or  detoxification 
treatment  of  narcotic  addiction  must  be 
registered  annually  with  the  Department 
of  Justice,  Drug  Enforcement 
Administration  (DEA).  Registration 
depends,  in  part,  upon  a  determination 
by  the  Secretary  that  the  applicant  is 
qualified,  under  treatment  standards 
established  by  the  Secretary,  to  engage 
in  stich  treatment.  In  addition,  the 
applicant  must  comply  with  standards 
estabhshed  by  the  Secretary  (after 
consultation  with  DEA)  respecting  the 
quantities  of  narcotic  drugs  that  may  be 
provided  for  unsupervised  nse  by 
individuals  in  such  treatment.  Finally, 
the  applicant  must  comply  with 
standards  established  by  DEA 
respecting  security  of  stocks  of  narcotic 
drugs  used  for  such  treatment  and 
maintenance  of  records  on  such  drug*. 
The  Secretary  has  delegated  the 
authority  to  establish  treatment 
standards  to  NIDA  and  the  authority  to 
evaluate  the  safety  and  «f!activeness  of 
drugs  for  as*  in  this  treatmant  of  narcotic 
Addiction  to  PDA. 
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n.  Background 

Although  the  national  concern  about 
levels  of  illicit  drug  use  in  thia  country 
has  led  to  increased  Federal  funding  for 
treatment  programs,  resources  are 
limited  and  must  be  directed  to  those 
drug  abuse  control  activities  found  to  be 
most  effective.  Several  recent  reports 
acknowledge  the  need  to  increase  the 
effectiveness  of  treatment  programs,  and 
make  specific  recommendations.  The 
White  House  Conference  for  a  Drug  Free 
America,  among  its  treatment 
recommendations,  recommended  an 
increase  in  treatment  slots,  the 
development  of  a  standardized, 
objective  method  for  determining  drug 
treatment  outcome  and  treatment 
effectiveness,  and  more  treatment 
program  accountability  so  that  Federal 
funds  may  be  distributed  based  on 
effectiveness  (Ref.  1).  The  National  Drug 
Policy  Board,  established  by  Executive 
Order  12590  on  March  28, 1987,  to 
centralize  oversight  for  all  aspects  of  the 
Federal  anti-drug  effort  set  an  objective 
to  direct  Federal  research  to  improve 
quality  and  efficiency  of  treatment  (Ref. 
2).  The  General  Accounting  Office,  in  a 
report  on  managing  the  Federal  drug 
control  efforts,  stated  that  measures  of 
program  effectiveness  are  needed  and 
should  be  developed  by  the  Federal 
government  (Ref.  3).  The  report  of  the 
Presidential  Commission  on  the  Human 
Immunodeficiency  Virus  Epidemic 
recommended  that  NIDA.  In  conjunction 
with  State  and  local  agencies  and 
treatment  providers,  develop  a  plan  for 
increasing  the  capacity  of  the  drug 
treatment  system.  It  further 
recommended  that  the  plan  include 
elements  to  ensure  quality  of  care  and 
mechanisms  to  evaluate  progress.  In 
addibon.  the  Commission  recommended 
that  the  Federal  government  develop 
scientifically  based  quality  assurance 
mechanisms  for  evaluating  quality  of 
care  (Ref.  4).  Finally,  the  Anti-Drug 
Abuse  Act  of  1988  (Pub.  L  100-690) 
authorizes  the  use  of  certain  funds  for 
data  collection,  and  requires  an 
evaluation  of  treatment  program  quality. 
These  various  sources  have  all  clearly 
recognized  the  need  for  monitoring  and 
evaluating  treatment  programs  to 
improve  the  quality  of  care. 

m.  A  Pilot  Study 

NIDA  and  FDA  believe  that  before  a 
full-scale  effort  to  collect  Information  for 
the  evaluation  of  methadone  treatment 
programs  and  the  development  of 
performance  standards  is  initiated,  a 
pilot  study  will  be  necessary.  The  pilot 
study  will  help  to  assess  the 
appropriateness  of  the  data  and  the 
methodology  used  to  collect  that  data. 


The  appendix  to  this  notice  details  a 
proposal  for  such  a  study.  The  agencies 
seek  comments  on  this  approach,  names 
of  treatment  programs,  and  State  and 
local  agencies  that  would  be  interested 
in  participating  in  the  pilot  study. 

rV.  Request  for  Comments 

FDA  and  NIDA  request  comments  on 
all  aspects  of  this  notice  and  on 
alternative  means  of  achieving  these 
objectives.  The  agencies  are  particularly 
interested  in  data  and  information 
relevant  to  the  following  specific 
questions: 

1.  In  developing  a  method  for 
undertaking  an  ongoing  treatment 
program  evaluation,  such  as  is  being 
proposed,  periiaps  the  most  significant 
question  is  what  mechanism  can  be 
used  to  assure  that  there  is  a  fair 
comparison  among  treatment  programs. 
The  agencies  realize  that  treatment 
programs  do  not  necessarily  serve  the 
same  types  of  individuals.  Some 
programs  may  admit  a  large  proportion 
of  individuals  who  are  unemployed, 
have  little  education,  have  long  histories 
of  chronic  drug  use.  and  suffer  from 
severe  physical  or  psychiatric  problems. 
In  contrast,  other  programs  may  be 
selective  and  limit  their  admissions  to 
individuals  who  have  greater  financial, 
social,  and  psychological  assets.  f'^IDA 
and  FDA  believe  these  concerns  may  be 
answered  by  using  the  Addiction 
Severity  Index  (ASI).  developed  by 
McClellan  et  al.  (Ref.  5),  as  an  admission 
diagnostic  instrument  to  categorize 
programs  into  one  of  several  problem 
severity  categories.  (The  ASI  is 
discussed  in  the  appendix  to  this  notice.) 
However,  the  agencies  also  realize  that 
other  important  factors  may  involve 
matters  such  as  program  philosophies 
and  funding.  In  addition,  programs 
themselves  vary  in  terms  of  resources 
and  staffing.  Therefore,  should  programs 
be  categorized  based  on  these 
parameters,  the  ASI,  or  should  even 
other  factors  be  used  to  categorize 
programs? 

2.  Another  significant  question  to 
which  the  agencies  are  soliciting  opinion 
in  what  are  the  appropriate  treatment 
measures  that  should  be  considered. 
NIDA  and  FDA  believe  that  some 
important  treatment  performance 
measures  include  illicit  drug  use, 
medication  noncompUance,  retention  of 
patients  in  treatment,  and  types  of 
patient  discharge;  e.g.,  successful 
completion  of  treatment  left  against 
advice  of  the  program,  or  arrested.  The 
agencies  are  also  seeking  comments  on 
how  to  measure  patient  movement 
between  programs  and/or  recidivism. 

3.  T^e  agencies  also  Invite  comments 
on  whether  the  data  should  be  required 


for  patients  in  comprehensive 
maintenance  treatment  only,  or  whether 
it  would  also  be  useful  and  appropriate 
to  require  the  same  or  some  other  types 
of  data  for  patients  in  detoxification 
(both  short-term  and  long-term) 
treatment  and  for  patients  in  interim- 
care  treatment.  The  proposal  for  the 
interim-care  treatment  modality  is 
contained  elsewhere  in  this  issue  of  the 
Federal  Register. 

4.  The  agencies  believe  information  to 
be  collected  should  include  reporting 
positive  urine  test  results  for  those  drugs 
for  which  the  methadone  regulation 
currently  requires  testing:  i.e.,  opiates, 
cocaine,  barbiturates,  and 
amphetamines,  and  negative  results  for 
methadone.  The  agencies  are  aware  that 
some  have  questioned  the  need  to 
continue  to  test  for  amphetamines  and 
barbiturates,  arguing  that  there  is  no 
longer  widespread  abuse  of  these  drugs 
among  patients  in  methadone  treatment 
programs.  Others  have  asserted  that 
manjuana  use  and  benzodiazepine 
abuse  are  more  of  a  problem  and  testmg 
should  be  required  for  these  substances 
The  agencies  welcome  any  information 
including  supporting  data  addressing  the 
need  to  maintain  or  change  the  drugs  for 
which  testing  is  required. 

5.  Related  questions  with  regard  to 
urine  testing  are  which  analytical  test 
prtx^ures  should  be  used  and  the 
laboratories  that  should  perform  the 
tests.  The  agencies  recommend  only 
using  urine  test  results  obtained  by  the 
immimoassay  procedure  when 
measuring  drug  use.  This  method  was 
chosen  because  mtmy  pn}gram*  now  use 
this  method,  and.  for  comparison 
purposes,  it  is  important  that  the  test 
procedures  be  consistent  More 
specificity  is  obtained  by  using 
chromatographic  test  methods 
However,  some  methods,  e.g„  gas 
chromatography /mass  spectrometry 
which  is  now  required  as  the 
confirmatory  test  procedure  to  be  used 
in  the  Federal  workplace  drug  testing 
programs  (Ref.  6),  are  more  expensive  to 
perform  than  the  immunoassay. 
Comments  are  requested  on  the 
adequacy  of  the  immunoassay  method 
for  this  purpose  or,  in  the  alternative, 
whether  a  chromatographic  procedure 
should  be  required  instead  of  the 
immunoassay,  or  in  addition  to  the 
immunoassay,  as  a  confirmation  test 
With  regard  to  which  laboratories 
should  perform  the  testing,  the  pilot 
study  proposes  that  uhne  testing  be 
performed  by  those  laboratories  which 
currently  perform  the  analj-tical  testing 
or  treatment  programs.  The  agenaes 
sohcit  comments  on  the  adequacy  of  this 
procedure  or  whether  the  unne 
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■pocimenj  ihould  bm  tant  to  decign«ted 
laboralorie*  to  tMur*  uniform 
proficiency  testing. 

The  followtng  Information  has  b«en 
placed  on  display  in  FDA  •  Docketi 
Management  Branch  (addreaa  above) 
and  may  b«  acen  by  interested  persons 
between  9  a.m.  and  4  p  m..  Monday 
through  Friday 

1    TS«  Whlt«  Muua«  Cjjnfertmc*  for  i  Drug 
Kr««  Am«nt:a.  Final  R«p»>rt.  |un«  IBM. 

I  Roport  from  the  National  Drug  Policy 
Hoard    Toward  a  Drug  Fraa  Amanca.  Tha 
National  Strategy  and  Implamanlation  Plan, 

itma 

3  Sp««;i«l  R«p«>rt  frtjcn  tha  C^mptrollBr 
(.onaral  of  tha  United  States,  "(-ontrolling 
[)njjj  Abuaa  A  Status  Report.  '  GAO/tU.IV 

4  Report  a(  tha  ^^Teaidentlal  C^mmltstun 
on  the  Human  Immunodeficiency  Vlrua 
(''4)id«mi(;.  |una  1UM. 

5  NIDA  Treatment  Research  Report. 
"Cuide  to  the  Addiction  Severity  Index: 
Baciigniund.  Administration,  and  Field 
Testing  Results  •  DH>tS  Publication  No 
(AUM)8»'14ia.  IMS. 

S.  'nc(andatot7  (.uidallnes  for  Federal 
Woriplaca  Drug  Testing  Progrsms."  ^3  W. 
lUnVnOBB;  April  11    liJM 

Appwxiix:  PUo(  Study  Propoaal 

A    iherviffw 

To  develop  appnipnale  performance 
standards,  extensive  data  on  treatm»"nt 
p«)pul«tlon»,  treatment  charactenstica, 
and  patient  outcomes  need  to  be 
gathered.  NIDA  and  H)A  have 
devf'loped  a  draft  projKisal  for  a  pilot 
stutly  on  methadone  treatment  program 
effectiveness  Under  the  pn)p<)sal  a 
representative  sample  of  treatment 
pn>grams  would  voluntarily  join  m  an 
effort  to  rolle<:t  needed  data   Under  this 
voluntary  pilot  study  methadone 
treatment  programs  would  submit 
ilemogTHphic  and  diagnostu  data  on 
fvfry  patient  currently  in  treatment  >ind 
Hvcry  new  admission  These  data  would 
^>e  used  to  cafegonze  programs  along  a 
I  ontinuum  of  patient  prtiblem  seventy 
Quarterly,  each  pn><<ram  would  collect 
urine  specimens  following  a 
standardized  pnn-.edure  and  submit  the 
results  along  with  patient  discharge  data 
to  NlUA 

The  aggregate  results  of  the  unne  tests 
ds  well  as  patient  retention  rates  (for 
eaih  patient  problem  seventy  category) 
would  be  compiled  quarterly  by  NIDA 
and  would  serve  as  a  benchmark 
against  which  programs  may  be 
compared 

/?  Admission  L\}ta 

The  agencies  are  considering  to 
propose  that  the  ASl  be  used  as  the 
admission  diagnostic  instrument  The 


ASI  la  ■  ■tructured  4fr-mlnute  Intendflw 
that  aMess«s  patient  problem*  in  Mvan 
■rsas:  medical  conditioa  psychiatric 
condiUon.  druA  use.  alcohol  use.  family 
relations,  employment  and  illegal 
activity  The  interview  necessary  to 
complete  the  ASI  can  be  given  by  a 
trained  technician.  The  ASI  has  the 
advontage  of  covering  a  range  of 
problems  commonly  manifeated  in  drug 
abusers,  having  a  standardized  content 
and  evaluation  method,  and 
demonstrated  reliability  and  validity. 
The  instrument  permits  reporting 
objective  data  on  the  number,  intensity, 
and  duration  of  problem  symptoms; 
subjective  information  based  upon  the 
Interviewee's  rating  of  the  severity  of  his 
or  her  problems  and  need  for  treatment: 
the  interviewers  estimate  of  problem 
seventy;  and  a  composite  score 

NIDA  and  FDA  believe  that  the  ASI 
would  be  the  most  appropriate 
instrument  for  providing  admission 
information  for  several  reasons.  First, 
most  treatment  program  personnel  are 
familiar  with  the  ASI.  since  it  has  been 
used  for  over  10  years.  Moreover,  it  is 
estimated  that  almost  half  of  the 
treatment  programs  use  the  ASI  as  an 
admission  interview,  including  those 
programs  administered  by  the  Veterans' 
Administration  In  addition,  some  States 
already  require  the  ASI  as  part  of  the 
admission  pro<;ess 

C  Prvblem  S*'venty  Cat(^ory 

F.ach  program  would  be  placed  into 
one  of  several  pn>gram  categones  on  the 
basis  of  the  types  of  patients  in 
treatment  dunng  a  rep<irting  penod.  The 
categones  would  be  a  composite  of  the 
seven  ASI  factors  The  categones  would 
ensure  that  only  programs  with  like 
c:haractenstics  in  terms  of  seventy  of 
client  problems  are  compared. 

Ka(  h  d<i\    ev(  t'pt  Sunday,  a  random 
SMmple  of  trtHtm»'nt  prt>grHm8  would  be 
seU'cted  to  collect  urine  specimens.  The 
sampling  would  be  designed  to  ensure 
that  each  pnigram  is  selected  once  each 
quarter   NIDA  would  notify  a  selected 
prtigram.  no  earlier  than  24  hours  before 
the  program  opens  for  business,  that 
unne  must  be  collected  that  day 
Selected  programs  would  collect 
specimens  on  every  patient  seen  that 
day  pnor  to  the  admimstration  of 
methadone  Each  program  would  assure 
that  appropnate  chain-of-custody 
procedures  are  used  for  unne  collection 
to  minimize  falsification  and  collection 
errors.  The  program  would  send  the 
unne  specimens  to  a  laboratory  which  is 
in  compliance  with  all  Federal 
proficiency  testing  and  licensing 
standards  The  laboratory  would 


perform  an  hmnunosssay  on  all 
specimens  to  determine  the  presence  of 
opiates,  cocaine,  amphetamines, 
barbiturates,  and  methadone. 
Unannounced  on-site  audita.  Including 
urine  collectioa  may  be  performed  from 
time-to-time  to  assess  validity  in 
reporting  and  in  collecting  urine 
specimens 

E.  Initial  Treatment  Program 
Submission 

Initially,  those  participating  treatment 
programs  would  submit  the  following 
information;  (1)  A  list  of  all  patients  in 
maintenance  treatment,  identified  by 
number  only;  (2)  the  date  of  admission 
for  each  patient  (3)  methadone  dose  of 
each  patient;  (4)  number  of  take-home 
doses  of  methadone,  if  any.  that  each 
patient  receives;  (5)  other  treatment 
services,  eg.,  counseling,  rehabilitative, 
vocational,  or  educational  services,  each 
patient  is  receiving:  and  (6)  a  copy  of  the 
results  of  the  ASI  administered  to  each 
patient. 

F  Quarterly  Treatment  Program  Log 

On  the  urine  collection  day,  the 
program  would  complete  a  quarterly  log 
containing  the  following  information;  (1) 
All  active  patient  identification 
numbers;  (2)  patients  scheduled  to  be 
seen  that  day;  (3)  patients  from  whom 
unne  specimens  were  collected:  (4) 
patients  discharged  since  the  last 
reporting  penod.  and  the  date  and 
reason  for  discharge;  (5)  methadone 
dose  by  patient;  and  (6)  number  of  take- 
home  doses  of  methadone,  if  any.  that 
each  patient  receives 

Programs  would  submit  their  quarterly 
logs  and  the  results  of  the  unne  tests 
within  21  days  of  the  unne  collection 
date. 

Admission  information  on  patients 
who  have  entered  into  treatment  since 
the  last  reporting  date  would  be 
submitted  with  the  quarterly  log. 

G  Quarterly  Report 

Each  quarter,  NIDA  would  tabulate 
the  unne  test  and  retention  data  in  two 
formats  The  first  format  would  present 
unne  test  and  retention  results  for  the 
previous  eight  reporting  quarters  for 
programs  falling  into  each  of  the  several 
problem  seventy  categories.  The 
measures  to  be  reported  would  include, 
at  a  minimum: 

Drug  use:  The  percentage  of  collected 
urine  specimens  found  positive  for  each 
ilhcit  drug  or  found  negative  for 
methadone; 

Retention:  The  average  length  of  time 
active  patients  have  been  in  treatment: 


Participating  patients:  The  number 
and  percentage  of  active  patients  on 
whom  urine  tests  were  collected; 

Discharge:  The  percentage  of  patients 
who  were  discharged  from  the  program 
each  quarter  reported  by  type  of 
discharge  (successfully  completed 
treatment  left  against  program  advice, 
transferred  to  another  program,  died, 
arrested,  etc). 

The  second  format  would  also  present 
the  urine  and  retention  results  by 
problem  severity  category,  but  it  would 
aggregate  the  data  by  len^  of  time  in 
treatment  rather  than  by  calendar 
period.  For  this  purpose,  patients  would 
be  compared  by  weekly  cohorts;  i.e., 
each  cohort  of  patients  would  consist  of 
those  patients  first  admitted  to 
treatment  during  any  1  week.  The 
following  measures  would  be  reported; 

Drug  use:  The  percentage  of  the 
cohort  of  patie^t8  in  each  week  of 
treatment  (up  to  the  104th  week)  whose 
urine  specimens  were  found  to  be 
positive  for  each  illicit  drug  or  negative 
for  methadone; 


Retention:  The  percentage  of  the 
cohort  of  patients  that  actually  remain 
in  treatment; 

Participating  patients:  The  number 
and  percentage  of  active  patients  in  a 
given  week  of  treatment  from  whom 
urine  tests  were  collected. 

In  addition  to  this  information,  from 
time-to-time  other  parameters  might  be 
included  in  the  quarterly  reports  or  in 
special  reports.  Each  participating 
treatment  program  would  be  provided 
with  results  for  the  patients  in  its 
program. 

H.  Patient  Confidentiality 

In  order  to  comply  with  the  Federal 
regulation  relating  to  confidentiality  of 
patient  records  (42  CFR  Part  2). 
programs  would  supply  data  relating  to 
patient  enrollment  urine  test  results  and 
discharge  data,  by  patient  identification 
number  only. 

/.  Cost 

The  pilot  study  would  be  funded  by 
NIDA  and  operated  by  an  independent 
contractor  Nonetheless,  the  agencies 


are  particularly  interested  in  comments 
from  treatment  programs  and  other 
interested  parties  concerning  the 
anticipated  costs  that  would  be  incurred 
with  these  data  collection  and  reportinf! 
procedures  and  recommendations  for 
mechanisms  that  might  be  implemented 
to  maximize  cost-effectiveness 

Interested  persons  may,  on  or  before 
May  1. 1989,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
advance  notice  of  proposed  rulemaking 
Three  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  arc  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Received  comments  m.ay  be 
seen  in  the  office  above  between  9  am 
and  4  p.m.,  Monday  through  Fnday 
Charles  R.  Schuster. 

Director  National  Institute  on  Drug  Atjuse, 
Frank  E  Young, 
Commissioner  of  Food  and  Drugs 

Dated.  January  9.  1989 
[PR  Doc  89-4687  Filed  3-1 -^»  8  45  ami 
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DEPARTMCNT  OF  THE  INTERIOR 

Offtc*  of  Surface  Mining  Reclamation 
and  Enforcamant 

30  CFR  Parta  773.  778,  and  $43 

Raquiramanta  for  Surface  Coal  Mining 
and  Raciamatton  Parmit  Approval; 
Ownarahip  and  Control  Information; 
Raportlrtg  of  VIolattona 

AOCMCy:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior 

ACnow  Final  rule. 


•UMMANv:  The  OfTu.e  of  Surface  Mining 
Re<:lamation  and  F.nfdrtemenl  (OSMRF.) 
of  the  U  S.  Department  of  the  Interior 
(IX)1)  18  revisinx  its  regulations 
governing  the  requirements  for  an 
application  for  a  permit  to  conduct 
surface  coal  mining  operations  This  rule 
wtU  require  a  permit  applicant  lo  submit 
more  detailed  information  on  persons 
who  own  or  contml  it.  and  will  revise 
the  requirements  for  reporting 
violations  The  nile  also  will  require  a 
regulator^'  authority  to  make  its  decision 
to  approve  or  disapprove  a  permit 
application  on  the  basis  of  up-to-date 
information  conreniing  the  compliance 
record  of  the  applicant  and  rel.ifed 
persons  The  revisions  are  needed  lo 
conform  the  permit  application 
requirements  with  changeH  in  the 
permitting  process  and  U)  insure  that 
permits  are  i»«ued  based  on  current 
compliance  review  information. 

iFFlcnvt  DATt:  April  J,  19H9 

worn  PVMITHaR  INrOMMATION  COWTACT 

Andrew  F  UeVito.  Office  of  Surface 
Mining  Reclamation  and  F.iiforrement. 
U  S.  Department  of  the  Interior,  1951 
Conetitutioa  Avenue  NW  ,  Washington. 
DC  20240;  telephone  (202)  34J-5241 
(Commercial  or  FTS) 
topnMtmtaAin  imm>m«iatk>m: 

I  Backgrotinil 

II  Uitcussion  of  the  Rule 

III  UlscMMton  ef  Public  Connnent* 

IV  Proreduml  Mstten 

I.  Background 

This  rule  conforms  the  requirements 
for  an  application  for  a  permit  to 
conduct  surface  coal  mining  operations 
with  related  changes  in  the  permit 
review  process  On  October  3.  1988  (53 
FR  38868)  OSMRE  published  a  final  rule 
which  amended  its  regulations  dealing 
with  the  review  and  approval  of  permit 
applications  That  rule  added  a 
definition  of  the  terms  "owned  or 
controlled"  and  "owns  or  controls"  as 
these  concepts  are  used  in  section  510(c) 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (the  Act  or 
SMCRA).  30  U  S.C.  12m  et  seq  .  and 


expanded  the  scope  of  the  compliance 
review  which  a  regulatory  authority  la 
required  to  make  prior  to  the  approval  of 
a  permit  spplu  ation 

This  rule  will  require  a  permit 
applicant  to  include  in  his  or  her 
applicaticn  detailed  information  on  the 
owners  and  controllers  of  related 
operations,  and  to  update  that 
information  immediately  pnor  to  the 
issuance  of  a  permit.  The  rule  alio  will 
require  a  regulatory  authority  to  uaa  the 
updated  information  in  making  a  final 
decision  to  approve  or  disapprove  th« 
applicjition 

The  information  reported  under  this 
rule  will  provide  an  essential  part  of  the 
data  contained  in  OSMRE's  computer- 
based  Applicant/Violator  System, 
which  processes  multiple  soorcee  of 
applicant  and  violation  information  to 
match  applicants  and  their  ownen  and 
controllers  to  violators  of  the  Act  and  Ita 
implementing  regulatory  programa.  It  it 
Important  that  the  information 
submitted  pursuant  to  this  rule  be  a* 
complete  and  up-to-date  as  is 
reasonably  possible  to  insure  a  thorough 
and  accurate  review  of  the  compliance 
record  of  the  permit  applicant  and 
related  persons  prior  to  making  a 
decision  OQ  whether  to  issue  a  permit. 

The  proposed  rule  to  amend  30  CFR 
773  15(e)  was  published  on  July  la  1986 
(51  Vn  25822)  The  proposed  rule  to 
amend  30  CVB  773  17,  778  13  and  778.14 
was  pubUahed  on  May  28,  1987  (52  FR 
2fX\32].  No  request  was  received  for  a 
public  hearing  and  none  was  held.  The 
two  propoeals  are  being  adopted 
together  because  their  information 
reporting  requirements  are  interrelated. 

II.  Dtacuaaioo  of  the  Rule 

The  rule  Uinguage  in  tlie  proposed  rule 
published  on  Mav  28.  1967  has  been 
modified  to  clanfy  the  reporting 
requirementa  in  response  to  comments 
and  to  break  (hem  into  logical 
components.  Any  substantive  changes 
from  the  proposed  rule  are  noted  lo  the 
preamble  dia<:u8Sions  of  the  various 
sections 

Section  773  15(e} — Final  Compliance 
Review 

Under  30  CFR  773.15(b)(1).  a 
regulatory  authonty  may  not  issae  a 
permit  to  an  applicant  if  any  surface 
coal  mining  and  reclamation  operation 
owned  or  controlled  by  either  the 
applicant  or  by  any  person  who  owns  or 
controls  the  applicant  is  currently  in 
violation  of  the  Act  or  certain  other 
environmental  laws  and  regulatiooa. 
Experience  has  shown  that  the  tioie  that 
elapses  between  the  submission  of  an 
application  and  the  issuance  of  the 
permit  typically  is  several  months  at  a 


minimum  Information  submitted  with 
the  application  may  become  dated  by 
the  time  of  permit  issuance,  thus  making 
It  Impossible  for  the  reg\ilatory  authonty 
to  make  an  accurate  compliance  review 
under  i  77315(b)(1). 

This  rule  adds  to  5  773  15  a  new 
paragraph  (e)  to  require  that  before  a 
permit  is  issued  the  regulatory  authority 
reconsider  its  initial  i  773.15(bKl) 
compliance  review  in  light  of  any  new 
Information  submitted  pursuant  to 
II  77813(1)  and  778.14(d)  of  this  rule, 
whkh  are  discussed  subsequently.  If  the 
applicant  fails  or  refuses  to  respond  as 
required,  the  regulatory  authority  will  be 
unable  to  make  the  final  compliance 
review  required  by  i  773.15(e)  and  a 
permit  will  not  be  issued.  The  fmal 
compliance  review  based  on  this 
updated  information  will  insure  that  the 
regulatory  authonty  makes  an  accurate 
permitting  decision  under  {  773.15(b)(1). 
Authority  for  this  section  is  contained  in 
sections  101.  102.  201(c)(1).  201(c)(2). 
412(a),  501(b),  504,  505,  507(b)(4),  510  (a), 
(b)  and  (c),  511,  518.  701(18)  and  701(19) 
of  the  Act, 

The  proposed  rule,  published  on  July 
1ft,  1986.  would  have  added  paragraphs 
(e)(l)(i).  (e)(l)(ii)  and  (e)(2)  to  |  773.15. 
Proposed  paragraphs  (e)(l)(i)  and 
(e)(l)(ii)  have  been  adopted  in  this  rule 
as  55  778.13(1)  and  77814(d). 
respectively,  and  are  discussed  later  in 
this  preamble.  Proposed  5  773.15(e)(2) 
has  been  adopted  in  this  rule  as 
I  773.15(e). 

Section  773. 1710— Permit  Condition 

Section  773.17(i)  is  a  new  permit 
condition  requiring  the  submission, 
correction  or  update  of  certain 
Information  after  the  issuance  of  a 
cessation  order  It  applies  to  all  permits 
to  conduct  surface  coal  mining 
operations,  including  those  issued  prior 
to  the  adoption  of  this  rule 

Section  773.17(i)  will  require  that 
within  thirty  days  of  the  issuance  of  a 
cessation  order  under  30  CfR  f»4T  11.  or 
the  State  program  equivhlenL  Ifie 
permittee  of  the  surface  coal  mining  and 
reclamation  operation  for  whu.li  the 
cessation  order  was  issued  shall  either 
submit,  correct  or  update  and  furnish  to 
the  regulatory  authonty  that  issued  the 
permit,  the  information  required  by 
I  778  13(c)  of  this  rule  concerning  the 
Identity  of  persons  who  own  or  control 
the  permittee.  The  information  must  be 
current  to  the  date  the  cessation  order 
was  issued.  If  there  has  been  no  change 
in  the  information  previously  submitted, 
the  permittee  must  notify  the  regulatory 
authority  at  that  fact  in  writing.  The 
regulatary  authonty  will  enter  any  new 
Inlormation  into  the  Applicant/Violator 


System,  which  will  Insure  that  the  data 
in  the  System  is  current. 

A  permittee's  failure  to  comply  with 
this  permit  condition  will  result  in 
appropriate  enforcement  action  by  the 
regulatory  authority.  The  obligation  to 
furnish  the  updated  information  applies 
even  if  the  cessation  order  is  under 
appeal.  This  obligation  is  consistent 
with  43  CFR  4.1116.  which  states  that 
except  where  temporary  relief  is  granted 
pursuant  to  section  525(c)  or  526(c)  of 
-    the  Act.  cessation  orders  issued  under 
the  Act  shall  remain  in  effect  during  the 
pendency  of  review  before  an 
a-dministrative  law  judge  or  the  Interior 
Boaid  of  Land  Appeals.  If  temporary 
relie.''from  a  cessation  order  is  granted, 
the  pernuitee  need  not  comply  with  the 
permit  condition  as  long  as  the 
temporary  relief  is  in  effect. 

The  proposed  rule  would  have 
required  that  this  information  be 
updated  and  furnished  to  the  regulatory 
authority  on  an  annual  basis.  However, 
once  a  permit  is  issued  the  updated 
information  is  needed  only  if  a  violation 
which  would  require  that  a  new  permit 
be  denied  occurs  and  remains 
uncorrected.  In  response  to  comments 
objecting  to  the  burden  of  information 
submittal,  OSNtRE  has  decided  to 
require  the  Information  update  at  the 
issuance  of  a  cessation  order,  which  is 
such  a  violation.  This  will  eliminate  a 
superfluous  reporting  obligation  for  the 
majority  of  permittees  who  operate  in 
accordance  with  their  permits.  If  a 
notice  of  violation  is  issued,  timely 
abatement  of  the  violation  will  avoid 
not  only  the  issuance  of  a  failure-to- 
abate  cessation  order,  but  also  the 
obligation  to  submit  updated 
information  on  owners  and  controllers. 
In  this  manner,  the  commenters'  concern 
over  the  amount  of  information  that 
must  be  submitted  is  partially 
alleviated.  The  rule  will  insure  that  the 
regulatory  authority  obtains  the  names 
of  the  owners  and  controllers  of  the 
permittee  at  the  time  a  cessation  order  is 
issued  in  order  to  withhold  the  Issuance 
of  new  permits  to  such  persons  if  the 
underlying  violation  remains  unabated. 

Section  778.10— Information  collection 

Section  778.10  of  the  rule  concerns  the 
information  collection  requirements  in 
30  CFR  Part  778  including  approval  by 
the  Office  of  Management  and  Budget 
(OMB)  to  collect  the  information  and  the 
clearance  number  assigned  by  OMB. 
This  rule  revises  {  778.10  by  deleting  the 
reference  to  clearance  number 
1029-0037.  As  stated  in  fi  77ai0,  the 
clearance  number  assigned  by  OMB  to 
the  information  collection  requirements 
in  Part  778  is  1029-0034. 


Section  778.13— Identification  of 
Interests 

As  stated  in  the  May  28. 1987 
proposed  rule,  the  information  reporting 
requirements  in  this  final  rule  have  been 
conformed  as  necessary  to  the  recently 
promulgated  fmal  definition  of  "owned 
or  controlled"  and  "owtis  or  controls"  at 
30  CFR  773.5. 

Section  778.13(b)  of  the  rule  will 
require  each  applicant  for  a  permit  to 
conduct  surface  coal  mining  operations 
to  include  in  his  or  her  apphcation  the 
name,  address,  telephone  number,  and, 
as  apphcable,  the  employer 
identification  number  of  the  applicant, 
the  applicant's  resident  agent  who  will 
accept  service  of  process  and  the  person 
who  will  pay  the  abandoned  mine  land 
reclamation  fee.  Section  778.13(b)  also 
requests  the  social  security  numbers  of 
the  above  persons,  but  indicates  that  the 
disclosure  of  any  social  security  number 
is  voluntary. 

Section  7(a)  of  the  Privacy  Act  of  1974. 
88  Stat.  1896,  specifies  that  it  shall  be 
unlawful  for  any  Federal,  State  or  local 
government  agency  to  deny  to  any 
individual  any  right,  benefit  or  privilege 
provided  by  law  because  of  such 
individual's  refusal  to  disclose  his  or  her 
social  security  number  unless  the 
disclosure  is  required  by  Federal  law  or 
was  required  under  statute  or  regulation 
prior  to  January  1, 1975.  Since  SMCRA 
does  not  specifically  require  the 
disclosure  of  an  individuals  social 
security  number,  and  since  the 
information  was  not  required  prior  to 
January  1, 1975,  no  benefit,  right  or 
privilege,  including  a  permit  to  conduct 
a  surface  coal  mining  operation,  may  be 
denied  for  failure  to  disclose  a  social 
security  number  under  this  rule. 

Section  7(b)  specifies  that  when  an 
individual  is  asked  to  disclose  his  or  her 
social  security  number,  ihe  individual 
shall  be  told  whether  the  requirement  is 
mandatory  or  voluntary.  OS.MRE  is 
requesting  the  voluntary  disclosure  of  an 
individual's  social  security  number 
pursuant  to  the  authority  granted  under 
sections  201  (c)(1)  and  (c)(2)  of  the  Act. 
The  information  will  be  used  to  process 
permit  apphcations  and  to  perform  the 
compliance  review  required  by  section 
510(c)  of  the  Act  and  30  CFR 
773.15(b)(1).  This  exempUon  from 
mandatory  disclosure  applies  only  to  a 
social  security  number  and  not  to  an 
employer  identification  number,  which 
is  the  taxpayer  identification  number  for 
business  entities  such  as  corporations 
and  partnerships,  and  for  sole 
proprietors  if  they  pay  wages  to  one  or 
more  employees.  Tlie  submission  of  the 
employer  identification  number  is 
mandatory  under  this  rule. 


The  requirement  in  5  778.13(b)  of  this 
rule  to  supply  the  name  of  the  person 
who  will  pay  the  abandoned  mine  land 
reclamation  fee  is  in  addition  to  the 
requirement  in  5  778.13|c)  to  list  the 
operator.  Section  402(a)  of  the  Act 
requires  that  an  operator  of  a  surface 
coal  mining  and  reclamation  operation 
pay  the  reclamation  fee  required  by  the 
Act.  Experience  has  shown  that  often 
the  reclamation  fee  Is  paid  for  the 
operator  by  agents  such  as  attorneys, 
trustees,  accounting  firms,  banks  or 
other  companies,  or  by  the  permittee  if 
different  from  the  operator.  Furnishing 
the  name  of  the  person  paying  the 
reclamation  fee  will  assist  OSMRE  in 
collecting  the  money  and  arranging  for 
audits  when  necessary.  Supplying  the 
name  of  the  person  who  will  actually 
pay  the  reclamation  fee  does  not  in  any 
way  alter  the  legal  obligation  of  other 
persons  responsible  for  its  payment. 

As  originally  proposed,  paragraph  (b) 
requested  the  social  security  number  or 
taxpayer  identification  number  of  the 
applicant,  the  operator,  the  applicant's 
resident  agent,  the  person  who  will  pay 
the  abandoned  mine  land  reclamation 
fee.  and  any  contractor  who  will 
conduct  the  surface  coal  mining  and 
reclamation  operation.  Since  a  taxpayer 
identification  number  can  be  either  a 
social  security  number  or  an  employer 
identification  number.  OSMRE  has 
substituted  the  term  "employer 
identification  number"  for  the  term 
"taxpayer  identification  number"  in 
order  to  eliminate  any  confusion. 

The  final  rule  requests  the  disclosure 
of  both  a  social  security  number  and  an 
employer  identification  number.  OSMRE 
IS  requesting  both  numbers  because  of 
the  possibility  that  a  person  may  have 
used  a  social  security  number  on  some 
occasions  and  an  employer 
identincation  number  on  others. 
Requesting  both  num.bers  will  help  ta 
i.".sure  that  the  data  in  the  Applicant/ 
Violater  System  is  complete.  A  similar 
change  has  been  made  in  paragraph  (c). 
The  reference  in  proposed  5  778.13(b) 
to  the  operator,  and  the  requirement  to 
furnish  information  concerning  the 
operator,  have  been  transferred  to 
paragraph  (c)  of  the  final  rule. 

Proposed  5  778.13(b)  also  requested 
the  name  of  any  contractor  who  mil 
conduct  the  surface  coal  mining  and 
reclamation  operation.  In  the  final  rule, 
the  requirement  to  furnish  information 
concerning  contract  mining  operations 
has  been  transferred  to  paragraph  (c). 

Final  {  778.13(c)  will  require  the 
appbcant  to  submit  the  following 
information,  as  applicable,  for  any 
person  who  owns  or  controls  the 
applicant  under  the  definition  of  "owned 
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or  controlled"  and  "owiu  or  controli"  in 
30  CFR  m.5: 

(1)  The  p«r«on't  name,  addreta,  •ocial 
•ecurlty  number,  and  amployer 
Identification  number 

(2)  The  p«r«()n  ■  ownership  or  control 
reiationahtp  to  rhe  applicant.  IncJudlag 
the  percentano  of  ownerthip  and 
location  In  the  organizational  rtructure; 

(3)  The  title  of  the  peraon  i  poaltlon. 
dale  poaition  was  aaaomed.  and  when 
•ubmitted  under  |  773  17^1)  of  thl»  rule, 
the  dale  of  departure  from  the  poiition, 

(4)  Rach  additional  name  and 
Identlfy^nt  ntunber.  tnchidlng.  employer 
identification  number.  Federal  or  State 
permit  number  and  MSHA  number  with 
date  of  laauance.  onder  which  the 
pervon  owna  or  controla,  or  prevloualy 
owTwd  or  oontroUed.  a  aurface  coal 
mining  and  reclamation  operation  In  the 
Unitad  Statea  within  the  five  yeara 
precadins  the  data  of  the  application: 
and 

(5)  Tha  application  number  or  other 
Identlfiar  of.  and  tha  re^iulalory 
authority  for.  any  odtar  pending  aurface 
coal  adnuid  ofMration  permit  application 
flied  by  the  person  in  any  State  In  the 
United  Stats*. 

Under  tha  referenced  definition  In  30 
CFR  773  J  die  permit  apphcani  muat 
Fumlah  tha  above  InformaOoa  for  all:  (1) 
Operators;  (2)  ofQcera.  directors,  and 
any  other  persona  who  perform  a 
function  ainuiar  to  an  officer  or  director 
|3)  persona  having  the  ability  to  commit 
the  finaDcial  or  real  property  aaaeta  or 
working  reaources  of  an  entity:  (4) 
general  partners;  (5)  thareholders 
owning  of  record  a  ten  percent  or 
greatsr  Intareat  (6)  persona  owning  or 
controlling  the  coal  to  be  mined  under 
the  proposed  permit  under  a  leaae, 
■ublaaae  or  other  contract  and  having 
the  nght  to  receive  luch  coal  after 
mining  or  having  authority  to  detemune 
the  manner  in  which  the  proposed 
■urface  coal  mining  and  reclamation 
operation  la  to  be  conducted.  |7)  persons 
who  have  any  other  relationahip  with 
the  permit  applicant  which  givea  them 
authority  directly  or  indirecUy  to 
determine  the  manner  in  which  the 
proposed  surface  coal  mining  operation 
is  to  be  conducted,  and  [8)  persons  who 
own  or  aintrol  the  persoru  specified  in 
paragraphs  (1)  through  (7),  either 
directly  or  indirectly  through 
intermediary  entitles. 

The  requirements  to  list  "persons 
having  the  ability  to  cununit  the 
finanaal  or  real  property  assets  or 
working  resources  of  an  entity."  and 
"persons  owning  or  controlling  tha  coal 

to  be  mined have  been  added  to 

the  final  mie  because  under  the 
definition  of  "owned  or  controlled"  and 
"owns  or  controls'*  at  30  CTR  773J  those 


persons  are  prssumed  to  own  or  control 
the  permit  applicant.  The  addition  was 
necessary  in  order  to  conform  these 
information  reporting  requirements  with 
the  definition. 

Like  the  proposed  rule,  the  fhial  rule 
requires  a  permit  airpbcant  to  report 
both  direct  and  indtrect  ownership  and 
control  relationahfpa.  As  explained  In 
the  October  3.  198a  final  rule  (53  FTl 
3«86fl)  defhiing  "owned  or  controlled" 
and  "owns  or  controls."  the  ten  percent 
ownership  presumption  applies  at  each 
level  of  a  business  structure  If  a  ten 
percent  or  greater  ownership  Interest 
exists  at  any  level,  that  interest  must  be 
reported  along  with  the  controllers  at 
that  level.  For  example,  if  company  "A" 
owned  ten  percent  of  company  "B, '  and 
company  "B"  owned  ten  percent  of 
company  "C."  and  company  "C"  owned 
ten  percent  of  the  applicant,  the  permit 
application  must  list  companies  "A." 
"B"  and  "C"  along  with  the  controllers 
of  companies  "A."  "B"  and  "C." 
However.  If  company  "A"  owned  ten 
percent  of  company  "V.  and  company 
"B"  owned  nine  percent  of  company 
"C"  and  company  XT'  owned  ten 
percent  at  the  applicant,  the  peiiiiit 
application  would  be  required  to  list 
only  company  "C  and  its  controllers. 
The  permit  applicant  would  not  be 
required  to  liat  company  "A"  or 
company  "B"  because  the  ownership 
interest  between  compMny  "B"  and 
company  *C~  was  less  than  ten  percent. 

If  the  operator  is  a  buainess  entity  and 
a  subsidiary  of  another  corporation, 
then  the  operator,  its  ownera  and 
controllers  and  the  owners  and 
controllers  of  the  parent  corpora  bon 
must  be  reported  by  the  permit 
applicant  The  same  alao  applies  to 
anyone  owning  or  controlling  the  coal  to 
be  mined  by  another  person  under  a 
lease,  sublease  or  other  contract  and 
having  the  n^ht  to  receive  such  coal 
after  mining  or  having  authonty  to 
determine  the  manner  m  which  that 
person  or  another  person  conducts  a 
surface  coal  mining  and  reclamabon 
operation.  If  that  person  is  a  business 
entity  and  a  subsidiary  of  another 
corporation,  then  the  owners  and 
controllers  of  the  parent  corporation 
must  be  reported  by  the  permit 
applicant  along  with  an  explanation  of 
how  each  person  is  linked  m  the  chain 
of  ownership  or  control. 

The  requirement  of  |  778.13(c)  to 
furnish  information  on  anyone  owning 
or  controlling  the  coal  to  be  mined  by 
another  person  under  a  leaae.  sublease 
or  other  contract  and  having  the  right  to 
receive  such  coal  after  mining  or  having 
authority  to  determine  the  manner  in 
which  that  person  or  aru>thar  person 
conducts  a  surface  coal  miotng  and 


redamatioa  operation  does  not  apply  to 
persons  who  receive  coal  as  an  in-kind 
royalty  payment  However,  simply 
labeling  the  receipt  of  coal  as  in-kind 
royalty  payments  will  not  automatically 
exempt  a  person  or  operation  from  the 
reporting  requirements  of  this  section  if 
the  in-kind  payment  is  more  than  a 
simple  royalty  or  if  the  recipient 
otherwise  controls  the  conduct  of  the 
surface  coal  mining  operation. 

Under  final  |  778.13(c)(2),  the  permit 
applicant  must  explain  each  identified 
person's  ownerehip  or  control 
relationships  to  the  applicant,  including 
the  percentage  of  o%vnership  and  the 
location  of  the  owner  or  controller  in  the 
organiiational  structure.  In  the  example 
given  aboTt^  if  company  "A"  owns  ten 
percent  of  compeny  ■^,"  and  company 
"B"  owns  ten  percent  of  company  "C," 
and  company  "C"  owns  ten  percent  of 
the  applicant  the  permit  application 
must  list  companies  "A."  "B"  and  "C" 
along  with  the  controllera  of  "A,"  "B" 
and  "C",  and  must  clearly  indicate  that 
"A"  owns  "B,"  and  that  "B"  owns  "C". 
The  applicant  must  also  furnish  the 
percentage  of  ownerehip  at  each  level, 
and  when  listing  officere.  directors, 
general  partners,  and  other  pereons 
required  to  be  reported,  indicate  the 
business  entity  they  work  for.  All  of  the 
information  must  be  furnished  in  a 
manner  that  will  enable  the  regulatory 
authority  to  precisely  determine  the 
organizahonal  structure  of  the  applicant 
and  its  ownera  and  controllera. 

In  the  proposed  rule  at  $  778.13(d). 
OSMRE  requested  the  "permit  or 
application  numbere  or  other  identifiers" 
for  all  current  and  previous  coal  mining 
permits  in  the  United  States  during  the 
five  year  period  preceding  the  date  of 
the  application.  In  the  final  rule.  OSMRE 
has  reworded  this  requirement  to 
"Federal  or  State  permit  number,  and 
MSHA  number  with  date  of  issuance." 
OSMRE  has  specifically  included  the 
MShiA  number  here  and  elsewhere  in 
the  final  rule  so  that  there  is  no  doubt 
the  number  must  be  included  in  the 
permit  application.  The  date  of  issuance 
of  the  MSHA  number  is  being  asked  for 
because  MSHA  reassigns  previously 
issued  numbers.  If  a  violation  is  linked 
to  a  particular  MSHA  number  and  the 
number  is  later  reassigned,  the  date  the 
number  was  reassigned  will  allow  the 
regulatory  authority  to  determine  that 
the  current  site  should  not  be  associated 
with  the  prior  violation. 

Final  S  778.13(d)  will  require  for  any 
surface  coal  mining  operation  owned  or 
controlled  by  either  the  applicant  or  by 
any  person  who  owns  or  controls  the 
applicant  under  the  definition  of  "owned 


or  controlled"  and  "owns  or  controls"  in 
30  CFR  773.5.  the  operation's: 

(1)  Name,  address,  identifying 
numbera,  including  employer 
identificaboD  number,  the  Federal  or 
State  permit  number  and  MSHA 
number,  the  date  of  issuance  of  the 
MSHA  number,  and  the  regulatory 
authority:  and 

(2)  Ownership  or  control  relationship 
to  the  applicant  Including  the 
percentage  of  ownership  and  the 
location  in  the  organizational  structure. 

Section  778.13(i)  of  the  final  rule 
requires  that  after  an  application  has 
been  approved  but  before  the  permit  to 
conduct  a  surface  coal  mining  operation 
is  issued,  the  appHcant  shall,  as 
applicable,  bring  up  to  date,  correct,  or 
indicate  that  no  change  has  occurred  in 
the  information  previously  submitted 
under  paragraphs  (a)  through  (d).  If  the 
applicant  fails  or  refuses  to  submit  the 
information  required  under  {  77ai3(i). 
the  regulatory  authority  will  not  issue 
the  permit.  "llie  updated  information  will 
enable  the  regulatory  authority  to  make 
an  accurate  i  773.15(b)(1)  compliance 
review  and  to  take  appropriate  action. 

This  provision  was  proposed  on  July 
18. 1986  (51  FR  25828)  as  S  773.15{e)(l)(i). 
It  has  been  codified  in  the  final  rule  in 
S  778.13(i]  so  that  the  obligation  to 
update  information  will  be  located  with 
the  requirement  for  the  information  that 
must  be  updated. 

Under  i  778.13(j).  a  permit  applicant 
wilt  be  required  to  submit  the 
informatioa  required  by  i  §  77&13  and 
778.14  in  any  prescribed  format  that  is 
issued  by  OSMRE.  In  the  final  rule. 
OSMRE  has  substituted  the  term 
"format"  for  the  term  "form."  OSMRE 
has  made  the  substitution  to  allow  for 
the  electronic  transfer  of  data  if  that  can 
be  done  in  a  manner  compatible  with 
the  operation  of  the  Applicant/ Violator 
System. 

For  the  present  OSMRE  contemplates 
use  of  a  standard  form  as  the  prescribed 
format.  If  a  standard  form  is  issued,  use 
of  the  form  will  be  required  by  all  permit 
applicants  when  submitting  the 
information  regardless  of  whether  the 
permit  applicauon  is  filed  with  OSMRE 
or  a  State  regulatory  authority.  The  form 
will  cover  only  the  information  required 
by  5  5  778.13  and  778.14,  and  will  be  in 
addition  to  any  permit  application  forms 
required  by  any  of  the  State  regulatory 
authorities. 

Use  of  a  standard  form  should 
facilitate  the  imput  of  legal,  financial 
and  comphance  data  Into  the  Applicant/ 
Violator  System  and  help  reduce  errors 
when  that  data  is  transferred  from  a 
permit  application  to  the  computer.  It 
should  also  prove  helpful  to  those 
applying  for  permits  because  it  will 


indicate  what  information  must  be 
furnished  pursuant  to  the  regulations. 
OSMRE  will  sUte  on  any  forms 
requesting  a  social  security  number  that 
the  submission  of  a  social  security 
number  is  voliuitary.  Development  and 
use  of  any  such  form  will  not  limit  any 
additional  information  collection 
requirements  of  any  approved  program. 

Section  778.14 — Violation  Information 

Section  778.14(c]  will  require  a  permit 
applicant  to  submit  a  list  of  all  violation 
notices  received  by  the  applicant  and  a 
Ust  of  all  cessation  orders  and  air  and 
water  quality  violation  notices  received 
by  any  surface  coal  mining  operation 
owned  or  controlled  by  eidier  the 
applicant  or  by  any  person  who  owns 
or  controls  the  appUcant  during  the 
three  year  period  preceding  the 
application  date.  The  list  must  cover 
violations  of  any  provision  of  the  Act  or 
of  any  law.  rule  or  regulation  of  the 
United  States,  or  of  any  State  law,  rule 
or  regulation  enacted  pursuant  to 
Federal  law,  rule  or  regulation 
pertaining  to  air  or  water  environmental 
protection.  The  lists  also  must  contain 
any  identifying  numbers  for  the 
operation,  including  the  Federal  or  State 
permit  number  and  MSHA  number,  the 
date  of  issuance  of  the  violation  notice 
and  MSHA  number,  the  name  of  the 
person  to  whom  the  violation  notice  was 
issued,  and  the  name  of  the  issuing 
regulatory  authonty,  department  or 
agency.  The  purpose  of  this  information 
is  to  provide  the  data  necessary  to 
perform  the  comphance  review  required 
by  section  510(c]  of  the  Act  and  30  CFR 
773.15(b)(1)  {Mior  to  making  a  final 
decision  on  whether  to  issue  a  permit 

A  violation  notice,  as  defined  in  30 
CFR  701.5,  includes  any  ivritten 
notification  fixim  a  governmental  entity 
of  a  violation  of  law,  whether  by  letter, 
memorandum,  legal  or  administrative 
pleading,  or  other  written 
communication.  While  all  notices  of 
violation  (NOV's)  are  violation  notices, 
not  all  violation  notices  are  NOV's.  For 
example,  a  violation  notice  may  also  be 
a  cessation  order  issued  by  a  regulatory 
authority  at  a  notice  of  noncompliance 
issued  by  the  Environmental  Protection 
Agency.  Under  S  778.14(c),  the  permit 
applicant  must  list  all  violation  notices, 
including  NOV's.  cessation  orders, 
notices  of  noncompliance,  and  other 
citations,  regardless  of  terminology,  for 
any  violation  of  any  provision  of  the 
Act  or  of  any  law,  rule  or  regulation  of 
the  United  States,  or  of  any  State  law, 
rule  or  regulation  enacted  pursuant  to 
Federal  law,  rule  or  regulation 
pertaining  to  air  or  water  mvironmental 
protection  in  connection  with  any 
surface  coal  mining  operatioa.  For  any 


surface  coal  mining  operation  owned  or 
controlled  by  either  the  applicant  or  by 
any  person  who  owns  or  controls  the 
applicant  only  cessation  orders  and  air 
and  water  quality  violation  notices  must 
be  reported. 

The  proposed  rule  would  have 
required  the  date  of  issuance  of  the 
violation  notice,  the  name  of  the  person 
to  whom  the  violation  notice  was 
issued  and  the  issuing  regulatory 
authority  department  or  agency.  In  the 
final  rule,  OSMRE  is  also  requesting  any 
identifying  numbers,  includuig  the 
Federal  or  State  permit  number  and 
MSHA  number  associated  «ihth  the 
operation,  and  the  dates  of  issuance  of 
the  violation  notice  and  MSHA  number. 
This  additional  information  will  assist 
the  regulatory  authority  in  linking  a 
violation  notice  to  a  particular  mine  site 
and  its  ownera  and  controllera. 

The  requirement  in  the  prior 
regulations  to  list  violation  notices, 
including  NOVs,  received  by  any 
subsidiary,  afiihate.  or  persona 
controlled  by  or  tinder  die  common 
control  with  the  appticant  has  been 
deleted  for  two  reasons.  Firat  the 
information  concerning  NOVs  incurred 
by  any  subsidiary,  affihate,  or  persons 
controlled  by  or  under  common  control 
with  the  apphcant  is  not  required  by  the 
Act  and  is  not  needed  in  view  of  a 
presumption  contained  in  revised  30 
CFR  773.15(b)(1).  That  presumption 
holds  that  in  the  absence  of  a  failure-to- 
abate  cessation  order  an  NOV  is 
presumed  to  be  in  the  process  of  being 
corrected  to  the  satisfaction  of  the 
agency  that  has  jurisdiction  over  the 
violation.  It  is  because  of  the 
presumption  that  cessation  orders  but 
not  NOVs  must  be  reported  for  any 
surface  coal  "lining  operation  owned  or 
controlled  by  the  apphcant  or  by  any 
pereon  who  oivns  or  controls  the 
applicant  In  spite  of  the  presumption, 
ail  NOVs  received  directly  by  the 
applicant  must  stil]  be  reported  under 
revised  §  778.14(c)  because  section 
510(c)  of  the  Act  requires  that  an 
appUcation  list  all  NOVs  incurred 
directly  by  the  appUcant 

The  second  reason  for  revising  the 
previous  requirement  to  Ust  violation 
notices  "received  by  any  subsidiary. 
affiUate.  or  persons  controlled  by  or 
under  the  common  control  with  the 
applicant"  was  the  desire  of  OSMRE  to 
eliminate  confusion  and  conform  the 
scope  and  language  of  the  persons  about 
whom  information  must  be  submitted 
with  the  coverage  of  the  comphance 
review  requirements  of  30  CFR  773.1S 
(b)(1)  and  (b)(3).  As  revised  cm  October 
3. 1988  (53  FR  38868).  those  sections  do 
not  use  the  terms  "subsidiary." 
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"afnUate"  or  "common  control."  Instead 
they  refer  to  operations  'owned  or 
controlled  by  either  the  applicant  or  by 
any  person  who  owns  or  controls  the 
applicant  " 

Section  778  14|d)  of  the  rule  requires 
that  after  a  surface  coal  mining  and 
reclamation  permit  application  has  been 
approved,  but  before  the  permit  is 
i.HHued.  the  applicant  shdll,  as 
applicable,  briOK  up  to  ilrite.  correct  or 
indicafe  that  no  chanse  has  occurred  in 
the  information  previously  submitted 
under  |  778  14i.  1   if  tfie  applicunt  fails  or 
r-fu.ses  to  submit  the  information 
I'tjiiired  under  }  7,'B  14(d|,  the 
I  '^ulatory  authority  will  not  issue  the 
;  'Tmit.  The  updated  information  will 
t  nable  the  regulatory  authonty  to  make 
an  accurate  I  773.15(b)(1)  coniphance 
review. 

Section  778.14(H1  was  proposed  on 
I  lily  16.  1968  (.51  FR  2.SH2«)  as 
5  773.15(e)(ll(u)  It  has  been  codified  in 
the  final  rule  in  {  7"8. 14(d)  so  that  the 
riMjuirement  to  update  mformatum  will 
be  located  with  the  requirement  to 
provide  the  information  that  must  be 
updated. 

SecUon  843  7  / — Cessation  Orders 

Section  843  IKk)  required  that  where 
OSMRE  Is  the  regulaton,'  authority, 
within  sixty  days  of  the  i.H'<n<ir,(e  of  a 
cessation  order.  OSMKK  nuint  notify  all 
owners  and  controller*  identified 
pursuant  to  30  CKR  7-'8.13(c)  that  the 
cessation  order  h'ls  been  issued  and  that 
lliey  have  been  ulentified  as  owners  or 
controllers  of  thie  violator 

A.s  described  earlier  in  this  preamble, 
J  773  17(i|  of  the  rule  requires  a 
permittee  to  submit  to  the  regulatory 
authority  within  thirty  days  after  a 
cassation  order  is  issued,  updated 
information  on  its  owners  and 
controllers  L'pnn  rvreipt  of  this 
inform.itmn.  OS.MRK  will  send  the 
notification  required  by  i  843  ll()i)  If 
updated  information  is  not  received. 
(isMKK  will  send  the  notice  to  the 
pers.nis  currently  in  its  records  as 
owners  or  controllers 

OSMKE  has  added  this  provision  to 
the  final  rule  for  three  reasons  First, 
notification  to  the  owners  and 
controllers  will  insure  that  they  are 
aware  of  the  violation,  and  that  unless 
the  violation  is  abated  their  names  will 
be  linked  to  the  violation  in  the 
Applicant/Violator  System.  Second, 
where  the  person  notified  of  the 
violation  is  no  longer  linked  with  the 
violator,  notification  will  allow  the 
person  to  immediately  notify  the 
regulatory  authonty  that  a  hnk  no  longer 
exists.  This  will  help  prevent  any 
problems  In  the  future  for  that  person 
should  tbfl  pennitta«  fall  to  submit  the 
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update  information  required  by 
(  773.l7(i)  indicating  that  the  link  no 
longer  exists  or  if  it  submits  erroneous 
information.  Third,  where  the  violator  is 
a  corporation,  the  notification  to  the 
individual  owners  and  controllers  will 
also  provide  a  basis  for  the  assessment 
of  an  individual  civil  penalty  under 
»e(  tion  518(0  of  the  Act  and  30  CP'R  Part 
b4H  or  the  Stdte  program  equivalent. 

Since  this  sec  tion  contains  a 
prnf  edural  rvquirement  relating  to 
eriforcemenl  sanctions,  pursuant  to 
S  840  13(c)  each  state  reKulatory 
authonty  must  adopt  the  same  or  similar 
requirements. 

Ill,  DiM-iisbion  of  Public  Comments 

One  commenter  objected  to  the  rule 
on  procedural  gnuinds.  The  commenter 
said  that  the  propooed  rule  was  based 
on  the  Apnl  16,  19H6  (51  FR  12879) 
optii->n  for  defining  ownership  and 
control,  and  not  on  the  option  published 
for  comment  on  May  4,  1987  (52  FR 
16275).  The  commenter  said  that  the 
data  collertion  requirements  varied 
dramatically  between  the  two  proposed 
defiiiitKms  of  ownership  and  control, 
and  that  it  whs  not  possible  for  the 
public  to  comment  intelligently  on  the 
agency's  approach  to  data  collection. 
The  commenter  said  that  this  failure 
violated  the  basu:  tenets  of  the 
Administrative  IVoredure  Act  (AP.A). 

OSMKE  disagrees  The  AP.A  requires 
that  an  agency  publish  "either  the  terms 
or  substance  (if  the  proposed  njle  or  a 
description  of  the  subjects  and  issues 
involved."  5  US  C.  5.S3(b);3)  OSMRE 
ccmiplied  with  this  requirement  on  May 
2a.  19ti7  (.52  FR  21)0321  when  it  published 
proposed  rule  language  which  would 
conform  the  perniii  application 
requirement  in  5  5  ^^B  13  and  778.14  with 
the  Apnl  IH,  1986  option  for  the 
definition  for    owned  or  controlled"  and 
"owns  or  controls."  The  rei|  ;;,  pments 
adopted  in  this  mle  are  substantially 
similar  to  those  published  on  May  28, 
1987  The  requirements  published  on 
May  28,  1987  were  based  im  the  Apnl  16, 
1M86  option  because  the  definitions 
discussed  in  that  option  were  more 
inclusive  than  the  option  published  on 
Apnl  5,  1985  (50  FR  13724) 

In  the  May  28,  1987  notice,  OSMRE 
also  stated  that  if  the  May  4,  1987  option 
for  the  definition  were  selected  rather 
than  the  Apnl  16  option,  the  information 
reporting  requirements  might  be 
changed,  and  indicated  the  nature  of  the 
change  and  specifically  requested 
comments  on  alternative  reporting 
requirements.  Thus,  this  mle  comphes 
with  the  requirements  of  the  APA. 

One  commenter  objected  to  Including 
In  the  rule  any  provision  which  would 
require  an  applicant  to  submit  any 


Information  other  than  that  specifically 
required  by  section  507(b)  of  the  Act. 
The  commenter  ari?ued  that  since  the 
Congress  articulated,  with  specificity, 
precise  permit  information  requirements 
with  respect  to  the  applicant's  corporate 
officers  and  owners,  it  was  arbitrary 
and  capricious  for  OSMRE  to  impose 
more  expansive  information  reporting 
requirements.  In  support  for  this 
position,  the  commenter  cited  In  re: 
Permanent  Surface  Mining  Regulation 
Litigation,  14  E.R  C.  1083.  1097  (D.D.C. 
February  26. 1980) 

OSMRE  disagrees.  The  case  cited  by 
the  commenter  dealt  with  the  narrow 
issue  of  whether  the  S^'cretary  of  the 
Interior  could  require  the  submission  of 
hydrologic  information  for  areas  outside 
a  permit  area.  In  its  decision  the  court 
concluded  that  the  Congress  articulated, 
with  specificity,  those  instances  in 
which  hydrologic  information  outside 
the  permit  area  was  necessary,  and 
consequently  the  Secretary's 
requirements  which  went  beyond  those 
instances  specified  by  the  Congress 
were  arbitrary  and  capricious.  Id. 
In  the  case  of  In  re:  Permanent 
Surface  Mining  Regulation  Litigation. 
6.53  F.2d  514  [U  C.  Cir  1981),  cert, 
denied,  454  L'  S  822  (1981 1,  the  U.S. 
Court  of  Appeals  for  the  Oistnct  of 
Columbia  Circuit  decided  the  question 
of  whether  the  Secretary  had  rulemaking 
authonty  to  require  a  permit  applicant 
to  submit  any  items  of  information 
bt^yond  those  enumerated  in  the  Act. 
The  court  held  that  the  Act's  explicit 
listings  of  permit  information  were  not 
pxh.ui.stive  and  did  not  preclude  the 
Secretary  from  requiring  additional 
information  needed  to  ensure 
compliance  with  the  Act, 
Id.  at  527.  The  court  held  that  both 
sections  201(cl(2)  and  5oiil;]  of  the  Act 
provide  adequate  aulbcirity  for  the 
Secretary  to  require  the  submission  of 
additional  information. 

Section  201(c)|2)  aulhonzes  the 
Secretary  to  "publish  and  promulgate 
such  rules  and  regulations  as  may  be 
necessary  to  carry  out  the  purposes  and 
provisions  of  this  ,Act.'  Section  5011b) 
directs  the  Secretary  to  promulgate 
regulations  "establishing  procedures 
and  requirements  for  preparation, 
submission  and  approval  of  State 
programs." 

In  addition  to  the  two  sections  cited 
by  the  court,  support  for  the  rule  may 
also  be  found  in  sections  201(c)(1), 
507(b),  510(c)  and  517(b)(1)(E)  of  the  Act. 
The  rule  aids  Implementing  the  section 
102(c)(1)  requirement  that  permits  be 
withheld  for  noncompliance  with  the 
Act.  Section  507(b)  requires  the 
identification  of  owner*  and  controUere. 


and  also  requests  information  on  any 
suspension,  revocation  or  bond 
forfeiture  incurred  by  the  applicant  or 
any  subsidiary,  affiliate  or  person 
controlled  by  or  under  common  control 
with  the  applicant  in  the  five  years 
preceding  the  date  of  the  apphcation. 
Section  510(c)  requires  a  listing  of  all 
notices  of  violation  incurred  by  the 
applicant  during  the  three  year  period 
preceding  the  date  of  the  apphcation. 
Section  517(bKl)(E)  authorizes  the 
regulatory  authority  to  require  any 
permittee  to  provide  such  other 
information  relative  to  surface  coal 
mining  and  reclamation  operations  as 
the  regulatory  authority  deems 
necessary  for  purposes  of  developing  or 
assisting  in  the  development 
administration  and  enforcement  of  any 
approved  State  or  Federal  program,  or  of 
determining  whether  any  person  is  in 
violation  of  any  requirement  of  any  such 
State  or  Federal  program,  it  is  evident, 
therefore,  that  the  Secretary  has  ample 
authority  to  adopt  the  information 
reporting  requirements  contained  in  this 
rule. 

One  commenter  said  that  the  final 
§  733.15(b){l)  compliance  review 
required  by  {  773.15(e)  should  be  hmited 
to  any  new  information  received  in  the 
information  update  required  by 
SS  778.13(i)  and  778.14(d).  Presumably 
the  comment  was  made  out  of  concern 
that  the  final  compliance  review  could 
delay  the  issuance  of  the  permit. 
OSMRE  believes  that  the  final 
compliance  review  will  not  be  a  time- 
consuming  process.  When  the  updated 
information  is  submitted  by  the 
applicant  pursuant  to  55  778.13(1)  and 
778.14(d)  of  this  rule.  OSMRE  or  the 
appropriate  State  regulatory  authority 
will  enter  the  information  into  the 
Applicant/Violator  System.  Both  the 
initial  and  the  second  5  773.15(b)(1) 
compliance  review  may  be  made  using 
the  Applicant/Violator  System.  Use  of 
the  computer-based  system  to  make  the 
review  v«rill  take  very  Uttle  time  and 
should  not  result  in  a  delay  in  the 
issuance  of  the  permit  if  the  updated 
information  does  not  result  in  a  match 
between  the  appUcant  and  a  violator. 
One  commenter  stated  that  a  permit 
should  be  rescinded  if  the  permittee 
failed  to  comply  with  the  requirement  of 
5  773.17(1)  to  update  certain  information 
on  its  owners  and  controllers  on  an 
annual  basis.  In  the  proposed  rule 
OSMRE  stated  that  failure  to  submit  the 
information  could  result  in  rescission  of 
the  permit 

As  previously  discussed,  the  updating 
requirement  In  5  773.17{i)  has  been 
changed  in  the  final  rule  to  make  it 
contingent  apoo  the  issuance  of  a 
cessatioo  order.  Once  such  a  provision 


is  incorporated  into  a  regulatory 
program,  if  the  permittee  fails  to  furnish 
the  required  Information,  the  permittee 
will  have  violated  a  permit  condition 
and  be  subject  to  appropriate 
enforcement  measures  under  the 
applicable  regulatory  program. 

One  commenter  requested 
clarification  concerning  the  requirement 
in  I  778.13(b)  to  furnish  the  name, 
address  and  telephone  number  of  the 
person  who  will  pay  the  abandoned 
mine  land  reclamation  fee.  Tlie 
commenter  wanted  to  know  if  the 
regulation  required  the  submission  of  an 
organization  such  as  a  bank,  or  the 
name  of  a  particular  person  at  the  bank 
who  would  make  the  payments  on 
behalf  of  the  <q)erator. 

The  term  person  is  defined  in  section 
701(19)  of  the  Act  to  mean  an  individuaL 
partnership,  association,  society  or  joint 
stock  company,  firm  company, 
corporation  or  other  business 
organization.  Consequently,  if  a 
financial  institution  makes  the  required 
payment  for  the  operator  the  name  of 
the  institution  would  suffice.  The  name 
of  the  person  actually  paying  the 
abandoned  mine  land  reclamation  fee 
on  behalf  of  the  operator  is  being 
requested  in  order  to  facilitate  requests 
for  audits  and  financial  information. 

Several  commenters  objected  to  the 
requirement  in  5  778.13(1)  and  778.14(d) 
of  the  rule  for  an  applicant  to  submit 
updated  information  at  the  time  a  permit 
is  approved  but  before  it  is  issued.  One 
commenter  objected  on  the  groimds  that 
the  Act  requires  that  the  information  be 
submitted  only  once,  and  that  the 
requirement  to  update  the  permit 
apphcation  information  immediately 
prior  to  the  issuance  of  the  permit  would 
be  burdensome. 

OSMRE  disa^-ees.  The  commenter 
submitted  no  evidence  to  support  the 
assertion  diat  the  requirement  would  be 
burdensome.  The  requirement  could  be 
burdensome  only  if  numerous  changes 
had  occurred  since  the  permit 
apphcation  was  submitted.  Where  such 
changes  have  occurred  in  the  ownership 
or  control  of  the  proposed  mining 
operation  or  in  the  type  and  number  of 
outstanding  violations,  it  is  only 
appropriate  that  the  compliance  history 
of  the  permit  applicant  and  its  owners 
and  controllers  be  reviewed  to  insure 
that  the  permit  is  not  issued  in  violation 
of  section  510(c)  of  the  Act. 

Another  commenter  said  that  the 
proposed  requirement  to  update  the 
information  in  the  permit  application  at 
the  time  of  the  submission  of  the  bond 
would  destroy  the  two-step  process 
envisioned  by  the  Act  for  permit 
issuance.  The  commenter  stated  that  the 
decision  to  issue  the  permit  shotild  be 


based  on  the  material  submitted  with 
the  permit  apphcation,  and  the  decision 
to  accept  the  bond  should  be  based  on 
satisfaction  of  the  bonding  requuemenis 
in  section  509  of  the  Act. 

OSMRE  disagrees.  There  is  nothing  in 
the  Act  to  prevent  the  Secretary  from 
requiring  that  the  permit  apphcation  be 
complete  and  accurate  at  the  time  of 
permit  issuance.  Qearly,  it  u  the  intent 
of  the  Congress  that  the  permit  be  issued 
based  on  accurate  information 
contained  in  the  permit  apphcation. 
Another  commenter  said  that  any 
delays  between  the  submission  of  the 
permit  apphcation  and  the  Issuance  of 
the  permit  were  caused  by  the 
regulatory  authority.  Therefore,  the 
commenter  concluded,  the  applicant 
should  not  be  required  to  update  the 
information  in  the  apphcation. 

OSMRE  disagree*.  Very  often  the 
delay  between  the  time  when  a  permit 
application  is  submitted  and  when  the 
permit  it  Issued  is  the  result  of  factors 
such  as  the  large  size  of  the  planned 
mining  operation,  the  extent  of  the 
mining  plan,  requests  for  clanficabon 
concerning  information  m  the  permit 
application,  or  the  need  to  prepare 
environmental  documents.  "Hie  lapse  of 
time  caused  by  such  factors  can  be 
minimized  but  not  entirely  avoided.  The 
only  way  of  insuring  that  the  permit  is 
approved  based  on  current  mfonnation 
is  to  require  that  the  information  be 
updated  It  is  to  the  advantage  of  the 
permit  apphcant  to  update  the 
information  in  the  apphcation  in  order 
to  insure  that  the  permit  is  issued  based 
on  accurate  information. 

One  commenter  suggested  that  the 
entire  package  of  comphance 
informatioD  should  be  required  only 
once  at  the  time  of  bond  submittal 

The  suggestion  to  have  the 
compliance  information  submitted  only 
at  the  time  the  bond  is  submitted  could 
delay  the  issuance  of  a  permit.  If  the 
compUanoe  information  is  submitted 
only  at  the  time  the  bond  is  submitted 
OSMRE  or  a  State  regulatory  authonty 
would  not  be  able  to  conduct  a 
compliance  review  until  the  very  end  of 
the  permit  apphcation  review  process 
By  requiring  the  information  to  be 
submitted  in  the  beginning,  the 
regulatory  authority  is  able  to  make  an 
initial  compliance  review  of  the 
apphcation  and  alert  the  apphcant  to 
any  potential  problem  early  enough  to 
give  the  applicant  sufficient  time  to 
correct  it  or  to  submit  information 
indicating  that  the  results  of  the  initial 
compliance  review  were  erroneous.  This 
process  should  reduce  or  eliminate 
delays  in  the  Issuance  of  a  permit  In 
addition,  the  regulatory  authority's 
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communication  with  the  applicant  at  the 
outset  concerning  any  problem  that 
could  preclude  permit  issuance  will 
allow  the  regulatory  authority  to  avoid 
expending  resources  on  technical  review 
of  a  permit  application  until  a 
substantial  likelihood  exists  that 
withholding  of  the  permit  will  not  be 
required. 

One  commenter  suggested  that 
OSMRE  should  have  the  responsibiUty 
to  update  that  Information  at  the  time  of 
permit  issuance,  based  upon  the 
Information  contained  in  the  original 
application  and  OSMRE  records. 

OSMRE  disagrees.  The  regulatory 
authority  cannot  totally  update 
Information  without  asaistance  from  the 
applicant  because  It  would  have  no  way 
of  knowing  who  any  new  owners  or 
controllers  of  the  applicant  may  be  or 
what  new  violations  may  exist,  but  have 
not  yet  been  entered  Into  the  Applicant/ 
Violator  System. 

One  commenter  objected  to  the  rule 
on  the  grounds  that  It  did  not  require 
sufficient  information  concerning  the 
rebuttable  presumptions  contained  in 
the  definition  of  "owned  or  controlled" 
and  "owns  or  controls".  The  commenter 
argued  that  the  rule  should  require  the 
submission  of  information  describing  the 
role  of  each  officer  in  a  company,  and 
the  legal  authority  and  duties  of  each 
director.  In  effect,  the  conunenter 
wanted  a  permit  applicant  to  submit 
sufficient  information  to  either  rebut  or 
confirm  the  presumptions  contained  in 
the  defirution  of  ownership  and  control. 
The  commenter  was  concerned  that  If 
the  information  were  submitted  at  the 
time  of  a  permit  block,  the  individuals 
linked  to  a  violator  would  "come  forth 
on  a  piece-meal  basis  with  self-selected 
Information"  to  rebut  the  presumption. 

OSMRE  did  not  adopt  the 
commenter's  suggestion.  Under  the 
definition  at  30  CFR  773.5  certain 
relations  create  a  presumption  of 
ownership  or  control.  For  example, 
owning  at  least  ten  percent  of  the 
applicant,  or  being  an  officer,  director, 
general  partner,  or  operator  of  the 
applicant  results  in  a  presumption  of 
control.  However,  for  the  purpose  of 
processing  permit  applications  a 
presumption  of  control  is  important  only 
if  there  is  an  outstanding  violation  to 
which  a  shareholder,  ofHcer,  director, 
general  partner,  operator  or  other  person 
covered  by  the  definition  is  linked.  If 
there  is  a  violation,  then  it  becomes 
important  to  determine  if  the  control 
presumed  by  the  rule  does  not  in  fact 
exist.  OSMRE  believes  that  it  would 
result  in  an  unreasonable  expenditure  of 
time,  effort  and  resources  by  both  the 
regulatory  authority  and  the  permit 
appUcant  if  the  regulations  were  to 


require  all  permit  applicants  to  submit 
the  information  needed  to  rebut  a 
presumption  of  control  if  no  link  to  a 
violation  existed  and  therefore  there 
was  no  reason  to  rebut  the  presumption. 
An  appUcant  can  always  submit  the 
information  if  the  compliance  review 
indicates  a  link  between  an  applicant 
and  a  violator.  Once  the  link  is 
discovered,  both  the  appUcant  and  the 
regulatory  authority  can  focus  their 
attention  on  the  specific  relationship  in 
question  and  wiU  know  what 
information  is  actuaUy  needed  to  rebut 
the  presumption. 

One  commenter  objected  to  the 
exception  in  I  77a.l4(c)  of  the  rule, 
which  does  not  require  the  permit 
appUcant  to  report  aU  notices  of 
violation  (NOVs).  Section  77ai4{c) 
requires  that  only  NOVs  Incurred 
directly  by  the  appUcant  be  reported. 
NOVs  incurred  to  surface  coal  mining 
and  reclamation  operations  owned  or 
controlled  by  the  appUcant  or  by  anyone 
who  owns  or  controls  the  appUcant  need 
not  be  reported.  The  commenter  argued 
that  aU  NOVs  should  be  Usted  and  that 
they  should  be  taken  into  consideration 
during  the  compliance  review  because 
the  absence  of  a  cessation  order  does 
not  indicate  the  absence  of  a  violation. 
The  commenter  further  argued  that  the 
receipt  of  an  NOV  serves  as  an 
Important  Indicator  of  an  applicant's 
willingness  and  abiUty  to  comply  with 
necessary  legal  restrictions  and  permit 
requirements. 

OSMRE  did  not  adopt  the 
commenter's  suggestion  that  NOVs 
incurred  by  operations  owned  or 
oontroUed  by  the  appUcant  or  by  anyone 
who  owns  or  controls  the  appUcant  be 
reported.  Section  77B.14(c}  as  adopted 
compUes  with  the  requirements  of 
section  510(c)  of  the  Act.  That  section 
requires  that  notices  of  violations 
incurred  "by  the  appUcant"  be  Usted. 
The  Act  does  not  require  that  notices  of 
violations  Incurred  at  surface  coal 
mining  operations  owned  or  controUed 
by  the  applicant  or  by  any  person  who 
owns  or  controls  the  applicant  be 
reported.  OSMRE  beUeves  that  the 
exception  to  reporting  NOVs  incurred 
by  operations  owned  or  controUed  by 
the  applicant  or  by  any  person  who 
owns  or  controls  the  appUcant  is 
reasonable  in  view  of  the  Secretary's 
revision  of  the  scope  of  the  compliance 
review  In  (  773.15(b)(1)  and  the 
presumption  contained  in  that  section 
that  "in  the  absence  of  a  failure-to-abate 
cessation  order,  the  regulatory  authority 
may  presume  that  a  notice  of  violation 
has  been  or  is  in  the  process  of  being 
corrected  to  the  satisfaction  of  the 
agency  with  jurisdiction  over  the 
violation,  except  where  evidence  to  the 


contrary  Is  set  forth  in  the  permit 
appUcation." 

Ln  addition  to  the  above,  the  Secretary 
is  adding  to  the  regulations  in 
I  778.14(d]  a  new  requirement  That 
section  requires  that  after  the  approval 
of  the  permit  but  before  its  issuance,  the 
permit  appUcant  must  bring  up  to  date, 
correct,  or  indicate  no  change  has 
occurred  in  the  violation  information 
previously  submitted  pursuant  to 
i  77&14(c).  Consequendy.  any 
unreported  NOVs  which  were 
outstanding  at  the  time  the  permit 
appUcation  was  filed,  and  for  which  a 
cessation  order  was  subsequenUy  issued 
prior  to  the  issuance  of  the  permit 
would  have  to  be  reported  In  the 
information  update  required 
inunediately  prior  to  the  issuance  of  the 
permit  and  would  result  in  the  permit 
being  blocked  unless  the  violation  was 
in  the  process  of  being  abated  or  else 
was  the  subject  of  a  good  faith  appeal, 
in  which  case  the  permit  would  be 
conditionaUy  issued. 

Several  commenters  said  that  the 
Information  reporting  requirements  of 
the  rule  would  be  very  burdensome.  As 
an  example,  one  commenter  said  that  an 
existing  company  miRht  be  required  to 
Ust  on  a  permit  application  the  names 
and  addresses  of  one  direct  parent 
company,  five  second  generation  parent 
corporations  (none  of  whom  were 
primarily  engaged  in  coal  production), 
and  an  unknown  number  of  third 
generation  owners  holding  ten  percent 
or  more  of  the  stock  of  the  five  second 
generation  owners;  three  affiUates 
which  are  coal  producing  companies 
and  ten  affiUates  which  are  not  in 
addition  to  officers,  directors  and 
violations  of  aU  of  the  above.  By  the 
commenter's  calculations,  the  permit 
appUcant  would  be  required  to  list 
information  for  forty-three  surface  coal 
mining  operations  in  ten  States. 

OSMRE  is  aware  that  for  some  large 
corporations  the  reporting  requirements 
of  this  rule  could  be  extensive.  After  the 
initial  compUation  of  such  material, 
however  the  incremental  amount  of 
effort  to  maintain  and  update  the  data 
for  future  applications  would  be  less 
than  the  initial  effort.  These 
requirements  are  weU  within  the 
discretion  granted  to  the  Secretary  by 
the  Act  and  are  necessitated  by  the 
complex  business  structures  created  by 
companies  mining  coal. 

One  commenter  disagreed  with 
OSMRE's  determination  that  the  time 
and  effort  required  to  fulfill  the  data 
coUection  requirements  of  this  rule 
would  be  minimal.  The  commenter  said 
that  the  operating  costs,  time  and  effort 
involved  in  complying  with  the  rule 


would  have  a  substantial  impact  on  aU 
companies  regardles  of  size.  The 
commenter  said  that  the  annual 
updating  of  permit  information  could 
easily  require  an  additional  man-year  or 
more  to  track  all  corporate  personnel 
changes  and  vnclations  and  their 
ultimate  resolution. 

OSMRE's  determination  of  the  impact 
of  the  rule  was  based  on  calculations 
contained  in  its  Determination  of 
Effects,  which  indicates  that  in  1985, 
73.4%  of  all  operations  could  be 
classified  as  small  operations.  The  result 
would  be  that  most  operations  would 
not  need  much  time  to  gather,  organize 
and  mail  information  required  under  the 
rule.  Tlie  commenter  did  not  submit  any 
evidence  to  support  the  assertion  that 
one  man-year  or  more  would  be 
required.  Moreover,  the  commenter  said 
that  many  companies  have  already 
developed  their  own  computerized  data 
processing  systems  to  track  some  of  the 
required  information.  This  should 
minimize  any  increase  in  burden  that 
might  result.  Also,  in  order  to  address 
concerns  about  the  information 
reporting  requirements,  OSMRE  did  not 
adopt  an  annual  update.  Instead, 
updated  information  is  required  only 
after  a  cessation  order  is  issued.  Thus 
companies  acting  in  compliance  with 
their  permits,  or  who  abate  violations 
within  the  time  specified  in  a  notice  of 
violation  can  avoid  having  to  submit 
updates  of  ownership  and  control 
information. 

One  commenter  said  that  the 
regulatory  authority  should  coUect 
ownership  information  up  and  down  the 
corporate  chain.  The  commenter  stated 
that  requiring  such  information  will  not 
place  a  burden  on  coal  companies 
because  this  data  should  be  readily 
available  in  coal  company  records. 

OSMRE  agrees  that  such  information 
must  be  submitted  in  a  permit 
application.  The  rule  requires  the 
submission  of  information  on  owners 
and  controUers  of  the  permit  appUcant 
as  weU  as  mining  operations  owned  or 
controlled  by  the  appUcant  See  S  778.13 
(c)  and  (d)  of  the  rule  and  the  preamble 
discussion  of  those  two  sections. 

One  commenter  asked  for  clarification 
of  how  OSMRE  would  determine  conti-ol 
based  on  indirect  ownership.  For  an 
example  and  discussion  of  indirect 
ownership,  see  the  OSMRE  final  rule 
defining  "owned  or  controlled"  and 
"owns  or  controls."  pubUshed  on 
October  3, 1988  (53  PR  38868]  at  page 
38874. 

One  commenter  objected  to  the 
requirement  in  S  778.13(j)  for  the  use  of  a 
standard  form  to  report  the  information 
required  by  this  rule  because  it  could 
cause  additional  burdens  for  the  many 


companies  that  have  already  developed 
their  own  data  processing  systems  to 
track  some  of  the  required  information. 

OSMRE  beUeves  that  use  of  a 
standard  form  to  report  the  information 
required  by  this  rule  can  assist  those 
applying  for  a  permit  appUcation  by 
indicating  on  the  face  of  the  form  what 
information  they  must  submit  with 
regard  to  the  identification  of  interests 
and  violation  history.  Also,  the  use  of  a 
standard  form  can  assist  OSMRE  and 
the  State  regulatory  authorities  in 
entering  the  information  &t)m  the  permit 
appUcation  into  the  Applicant/Violator 
System  and  minimize  the  amount  of 
data  entry  error  that  might  result  Any 
additional  burden  the  use  of  a  standard 
form  might  impose  would  be  offset  by 
these  important  advantages. 

One  commenter  said  that  a  permit 
applicant  should  be  required  to  Ust  all 
violations  for  which  a  permit  block  can 
be  imposed. 

OSMRE  disagrees.  While  it  is  true  a 
permit  block  can  be  imposed  for 
violations  an  appUcant  is  not  required  to 
list  OSMRE  does  not  beUeve  that  it  is 
necessary  for  the  permit  appUcant  to 
submit  all  of  the  information  for  which  a 
permit  block  may  be  imposed  because 
much  of  the  information  already  is 
available  to  OSMRE  and  the  State 
regulatory  authorities.  Final  S  778.14(c) 
and  the  existing  regulations  in  S  778.13 
(a)  and  (b)  together  require  the 
submission  of  most  of  the  information 
suggested  by  the  commenter,  with  the 
exception  of  outstanding  Federal  and 
State  civil  penalties  and  delinquent 
AML  fees. 

With  regard  to  outstanding  Federal 
civil  penalties  and  delinquent  AML  fees, 
OSKOIE  has  two  computer-based 
systems  which  supply  Federal  violation 
data  to  the  AppUcant/Violator  System 
One  is  the  CoUection  Management 
Information  System  (CMIS),  and  the 
other  is  the  Abandoned  Mine  Land  Fee 
Collection  System  (AML  System).  CMIS 
contains  information  on  aU  delinquent 
Federal  civil  penalties  while  the  AML 
System  contains  information  on 
delinquent  AML  fees.  With  regard  to 
delinquent  State  civil  penalties,  OSMRE 
intends  to  coUect  the  relevant  data  and 
add  it  to  the  AppUcant/Violator  System 
at  a  later  date  after  the  quality  of  the 
data  has  been  checked. 

One  commenter  suggested  that  the 
rule  should  include  a  general  provision 
which  requires  ownership  and  control 
information  for  anyone  in  an  ownership 
or  control  relationship  with  the 
appUcant  or  operator.  For  example,  the 
commenter  said,  family  members  are 
frequently  used  as  shams  or  fronts  by 
irresponsible  coal  operators,  and  it 
would  be  a  minimal  burden  to  the 


appUcant  and  the  operator  to  Ust 
immediate  family  members  who  have 
mined  in  the  past  five  years.  The 
conmienter  also  suggested  that 
information  be  requested  on  mine 
managers,  subcontractors  and  mme 
foremen. 

OSMRE  did  not  adopt  the 
commenter's  suggestion.  The  final  rule 
at  S  778.13(c)  requests  information  for 
any  person  who  owns  or  controls  the 
appUcant  under  the  definition  of  "owned 
or  controUed"  and  "owns  or  controls"  at 
30  CFR  773.5.  Under  {  77ai3(c)  the 
permit  appUcant  is  required  to  Ust  the 
operator  and  those  who  own  or  control 
the  operator. 

If  a  family  member,  mine  manager  or 
subcontractor  controls  the  appUcant 
there  is  an  obligation  under  {{  77ai3(c) 
and  773.5(a)(3)  to  Ust  that  person  in  the 
permit  appUcation.  However,  the  rule 
does  not  specificaUy  require  information 
when  control  does  not  exist  First  the 
Act  does  not  require  OSMRE  to  coUect 
such  information,  and  second,  the 
Congress  has  imposed  Umitations  on 
information  collection.  OSMRE,  Uke  aU 
other  Federal  agencies,  is  required  by 
the  Congress  to  reduce  where  possible 
the  information  coUection  burden  it 
imposes  on  the  public.  In  order  to  do  this 
OSMRE  has  limited  the  information 
reporting  requirements  of  this  rule  to 
those  specificaUy  required  by  the  Act  or 
clearly  necessary  for  the  compUance 
review  required  by  30  CFR  773.15(b). 
There  has  to  be  some  reasonable  limit 
on  the  information  coUected  for  the 
compUance  review.  If  OSMRE  were  to 
request  aU  data  which  may  be  useful  but 
not  essential  for  performing  the 
compUance  review,  the  data  when 
added  to  that  already  required  by  other 
sections  of  the  Act  and  regulations 
would  be  difficult  and  expensive  to 
process  for  both  the  permit  appUcant 
and  the  regulatory  authority. 

The  regulations  at  30  CFR  773.13fb) 
aUow  for  pubUc  participation  in  the 
permitting  process.  Through  that 
process,  the  regulatory  authority  can 
receive,  and  often  does  receive 
pertinent  Information  about  the  permit 
appUcant  and  its  owners  and 
controUers,  which  may  affect  the 
permitting  decision. 

One  commenter  said  that  there  should 
be  a  specific  requirement  for  the 
applicant  to  state  whether  the  proposed 
operation  is  a  contract  mine,  and  if  so, 
the  appUcant  should  be  required  to  Ust 
the  entity  or  entities  involved  in  that 
relationship.  The  commenter  stated  that 
ownership  and  control  information 
should  be  required  for  both  parties  to 
the  contract  and  a  copy  of  the  contract 
should  be  required  as  part  of  the  permit 
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applicaboo.  If  the  oontmct  ia  oral,  lla 
b«aic  proviuooa  cboukl  be  daacribsd  m 
the  applicatioiL 

OSMRE  agrma  In  pari.  The  nile  in 
I  77ai3(c)  requiraa  that  ihm  peraut 
application  coatata  the  OAme  of  aay 
person  owning  or  controlling  coal  to  be 
mined  under  the  propoaed  perait  ander 
a  lease,  aubleaae  or  othsr  contract,  and 
having  the  rtgbt  to  receive  auoh  oo«i 
after  auxuag  or  having  authority  to 
detemine  the  manner  in  which  the 
propoaed  surface  coal  mining  operation 
is  to  be  conducted  Section  77au(e| 
requires  that  the  permit  appLcatkon 
conlaui  the  oaine  axul  addreas  of  each 
legal  or  equitable  owner  of  record  of  the 
mineral  property  to  he  auned  and  each 
leaaehotder  of  record  of  any  leasehold 
interest  in  the  property  lo  be  mioed. 
Consequently,  with  the  exception  of  the 
terms  of  the  contract,  infonnation 
concerning  the  parties  to  a  contract 
mining  operation,  where  control  is 
presumed,  is  required  by  the  rule. 
Information  on  the  contracts  of  other 
mines  is  not  needed  unless  the  contracts 
result  in  control  over  the  mines. 
Although  the  submittal  of  every  contract 
would  reduce  the  likelihood  of  the 
regulatory  authority  not  discovering 
control  relationships,  a  requirement  for 
applicants  to  submit  and  regulatory 
authorities  to  review  such  information 
appears  overly  burdenaoma. 

Under  the  definition  of  "owned  or 
controlled"  and  "owns  or  controls"  at  30 
CPU  773.5.  there  is  a  presumption  of 
control  for  any  person  who  owns  or 
controls  coal  to  be  mined  by  another 
person  under  a  lease,  sublease  or  other 
contract  and  has  the  right  to  receiye  this 
coal  after  tnkiing  or  has  authority  to 
determine  the  manner  in  which  rtie  other 
person  mines  the  ooal.  If  a  presumption 
of  control  exiats  in  a  particular 
permitting  sitaation,  the  permit 
applicant  may  rebut  the  presumption  If 
the  compliance  review  indioates  a  Imk 
between  the  apphc«nt  and  the  violator 
In  order  to  rebut  the  preemnpCton  in  a 
contract  mining  situation,  the  applicant 
would  *     required,  at  a  minimum,  to 
submii  ifie  terms  of  the  contract  for 
examination.  OSMRE  does  not  believe 
that  It  shoaid  require  the  submisaton  of 
the  contract  until  such  time  as  there  is  a 
need  to  rebut  the  preaamptioa  of  oontral 
becauae  of  a  potential  permit  Mock. 

The  aame  canunentnr  alao  wanted  the 
perant  application  ta  oontalo 
lafonnatiOD  on  paat  contract  nttmng 
operations  of  the  appbcant  and  operator 
along  with  the  psmut  maaiber.  Mine 
Saf«ny  Health  AdBMuatiation  (MSHA) 
number,  and  any  oalatandlBfl  violations. 

OSMR£  apves  n  pvt  wM  the 
coounenter  This  InitTinatioB  with 


rafard  to  paat  contract  i 
operationa  owned  or  con4roB«d  by  the 
•pplicuit  is  r«q«iicd  by  the  rules  in 
II  77ai3(cH4i  and  77a.l4(cKl)- 

One  oannwnter  auBgesteo  that 
previous  I  77a.M^c)  wooM  be  retained 
withaat  change.  Prior  to  revision. 
I  77S.14(c)  repaired  infomatien  on 
violation  notioea  received  by  the 
applicant  or  any  aubaidiary,  afRhate  or 
persona  controlled  by  or  under  common 
control  with  the  apphcant.  As  reriaed. 
i  77d.14{c)  requires  information  on 
violation  notices  received  by  the 
applicant  or  any  surface  ooal  mining 
operation  owned  or  controlled  by  the 
applicant  or  by  anyone  who  owns  or 
controls  the  applicant. 

OSMRE  declined  to  adopt  the 
commenter's  suggestion.  The  lawgn^ge 
adopted  in  i  778.14(c)  mirrors  the 
language  in  SO  CFR  773.1S^)(1) 
governing  compliance  review.  The 
language  is  no  less  inclusive  than  the 
compliance  review  required  by  section 
773  I5fb)(l).  and  in  fact  results  in  a 
review  of  companies  ondor  common 
control  with  the  applicant.  Use  of  this 
same  terminology  in  both  ||  T78,14(c) 
and  773 1S(bKl)  will  eimthiate 
confuaion. 

One  commenter  stated  that  |  T7S.14(c] 
of  the  rule  should  require  the  apphcant 
to  inckide  the  status  of  any  violation. 
This  iniormation  is  already  required  by 
i  77ai4(cH4)  of  the  existing  regulationa. 

One  commenter  also  suggested  that 
the  permittee  be  required  to  •ubiiiit 
updated  information  on  an  annual  basts 
concerning  all  outst«mding  violations 
previously  reported  pursuant  to 
i  T7».14(c). 

OSMRE  disa9«e«.  The  vtoiation 
information  submitted  with  the  permit 
appbcatian  is  needed  for  the  compliaace 
review  required  by  |  773.15(bMl).  Once 
that  review  has  been  completed  and  the 
permit  iaaued  an  update  is  not  needed 
because  any  violation  which  occurs 
after  the  issuance  of  a  permit  will  not 
affect  the  validity  of  the  permit,  and  any 
violation  which  has  already  been 
reported  pursuant  to  |  778.T4(c)  will 
remain  in  the  records  of  the  regulatory 
authority  until  the  violation  is  abated. 

Oae  ooamenter  requeated 
clarification  of  the  responsiblhty  of  the 
regulatory  authority  with  regard  to 
venfying  the  information  suppHed  by  the 
permit  applicant  or  challengiitg  any 
mformation  the  regulatory  authority  has 
reason  to  believe  may  be  incorrect. 

The  regulatory  authority  may 
Independently  verify  the  information 
oonlained  in  a  permit  apphcation  if  it 
has  reason  to  believe  that  the 
information  is  either  tnaccurate  or 
incomplete.  If  the  regulatory  authority 


determines  that  Ae  permit  appbcation  is 
inaccurate  or  incomplete  it  may  refuse 
to  process  the  applicatioo  until  the 
missiAg  informabon  is  submitted,  or  it 
may  block  the  pennit  bec<u»a  of  a 
violation  or  an  ownership  or  coDtrol 
relationship  discovered  aa  a  result  of  its 
own  iavestigatton.  la  eiiher  evnnL  the 
r^ulatory  authority  should  notify  die 
permit  applicant  to  aobmit  additioAal 
infomatioa  which  may  indicate  that  the 
application  is  ia  fact  aocorate  and 
complete  or  that  a  penait  afaookl  be 
issued  because  there  is  no  ownerakip  or 
control  link  between  the  applicant  and 
the  violator.  After  such  notice,  the 
burden  to  respond  is  on  the  applicant 

One  commenter  snggested  that  the 
permittee  be  required  to  update  the 
information  at  midterm  review  rather 
than  on  an  annual  basis,  and  to  make 
any  other  updates  only  if  changes  occur. 
Another  commenter  suggested  that 
ufidates  be  made  only  at  the  time  of 
permit  revision. 

OSMRE  did  not  adopt  these 
suggestions.  As  previously  disoiasod. 
the  final  rule  requires  a  pennittae  to 
update  the  infonnation  omtfajnad  in  the 
permit  appUcatioo  within  thirty  days  of 
the  JMimn/^  of  a  ceaaatioo  order  for  the 
pennittad  site.  OSMRE  believna  that  it 
will  be  more  advantafeiwa  to  lu^uest 
the  information  at  the  time  of  a  violaCton 
rather  than  on  an  annual  basis.  If  so 
violation  has  occurred  at  midterm,  there 
is  no  need  for  an  infcramtion  update.  If 
a  violation  has  occurred  prtor  to  an 
application  for  a  pemrit  revision,  then 
the  updated  faiformation  ia  needed  so 
that  appropriate  alternative  enforcement 
action  may  be  taken  if  neceaaary. 

rV.  Praoadml  Matlett 

Effect  in  Federal  Program  States  and  on 
Indian  Laad$ 

The  rule  will  apply  through  cross- 
refereadog  to  the  foilowiqg  Federal 
program  States:  California.  Georgia. 
Idaha  Masaachusetts.  Mkiiigan.  North 
Carolina.  Oregon.  Rhode  Island.  South 
Dakota.  Tenneasee  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  Parts  805.  0ia  912.  921. 
g2Z  833.  837,  938,  Ml.  0<2  and  947, 
respectively.  Comnents  were 
spedficaDy  solicited  in  the  proposed 
rule  as  to  whether  unique  conditions 
existed  in  any  of  these  States  relating  to 
the  proposal  which  should  be  reflected 
in  the  final  rule  either  as  changes  to  the 
national  rules  or  es  State-specific 
amendments  to  any  or  all  of  the  Federal 
programs.  No  comments  were  received. 
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The  rule  also  applies  through  cross- 
referencing  to  Indian  lands  under  the 
Federal  program  for  Indian  lands  as 
provided  in  30  CFR  Part  75a 

Effect  on  State  Programa 

Following  promulgation  of  the  final 
rule,  OSMRE  will  evaluate  permanent 
State  regulatory  programs  approved 
under  section  503  of  the  Act  to 
determine  any  changes  in  these 
programs  that  will  be  necessary.  When 
the  director  determines  that  certain 
State  program  proviaions  should  be 
amended  in  order  to  be  made  no  less 
effective  than  the  revised  Federal  rules, 
the  Individual  States  will  be  notified  in 
accordance  with  the  provision  of  30  CFR 
732.17. 

Paperwork  Reduction  Act 

The  Information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  as  required  by 
44  U.S.C.  3501  et  seq..  and  assigned 
clearance  numbers  1029-0034  and  1029- 
0041. 

The  public  reporting  burden  for  this 
information  Is  estimated  to  average  one 
hour  per  response  for  §  773.17(1),  and 
13.5  hours  per  response  for  the  sections 
located  in  Part  778  amended  by  this  rule. 
The  estimate  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  Information 
Collection  Clearance  Officer,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  1951  Constitution  Avenue 
NW.,  Washington.  DC  20240;  and  the 
Office  of  Management  emd  Budget. 
Paperwork  Reduction  Project  (1029- 
0034),  Washington,  DC  20503. 

The  information  is  needed  to  meet  the 
requirements  of  sections  201,  507  and 
510  of  Pub.  L  95-87.  The  information 
will  be  used  by  OSMRE  in  reviewing 
and  approving  pennit  applications. 
Except  for  the  disclosure  of  a  social 
security  number,  the  obligation  to 
respond  is  mtmdatory  in  accordance 
with  sections  201(c)(1),  201(c)(2),  501(b), 
507(b),  510(c)  and  517(b)(1)(E). 

Executive  Order  12291 

The  Department  of  the  Interior  has 
examined  the  rule  according  to  the 
criteria  of  Executive  Order  12291 
(February  17, 1981)  and  has  determined 
that  it  is  not  major  and  does  no'  require 
a  regulatory  Impact  analysis.  This 
determination  is  based  on  the  findings 


that  the  regulatory  revisions  and 
additions  of  this  rule  will  cause  very 
little  increase  in  the  coats  of  opierating  a 
mine  in  a  manner  that  meets  the 
requirements  of  the  Act  Further,  there 
will  be  no  significant  impacts  on 
competition,  employment  productivity, 
innovation  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
also  determined,  pursuant  to  the 
Regulatory  Flexibility  Act  5  U.S.C.  601 
et  seq.,  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  although  the  rule  will  impose 
new  regulatory  burdens  on  small 
entities,  the  time  and  effort  required  for 
a  small  entity  to  fulfill  the  additional 
data  collection  requirements  will  be 
minimal. 

National  Environmental  Policy  Act 

The  rule  has  been  reviewed  by 
OSMRE  and  it  has  been  determined  to 
be  categorically  excluded  from  the 
National  Environmental  Policy  Act 
(NEPA)  process  in  accordance  with  the 
Department  of  the  Interior  Manual  (516 
DM  2,  Appendix  1.10)  and  the  Council 
on  Environmental  Quality  Regulations 
for  Implementing  the  Procedural 
Provisions  of  NEPA  (40  CFR  1507.3). 

Author 

The  principal  author  of  this  rule  is 
Andrew  F.  DeVito,  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
1951  Constitiition  Avenue  NW., 
Washington,  DC  20240;  Telephone:  202- 
343-5241  (Commercial  or  FTS). 

List  of  Subjects 

30  CFR  Part  773 

Administrative  practice  and 
procedure,  Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  778 

Reporting  and  recordkeeping 
requirements,  Surface  mining, 
Underground  mining. 

30  CFR  Part  843 

Administrative  practice  and 
procedure,  Law  enforcement  Reporting 
and  recordkeeping  requirements, 
Surface  mining.  Underground  mining. 

Accordingly,  30  CFR  Parts  773,  778 
and  843  are  amended  as  set  forth  below. 


Date:  December  ft,  1968. 
lames  E.  CasoBL, 

Deputy  Assistant  Secretary— Land  and 
Minerals  Management. 

PART  773-ftEOUIREMENTS  FOR 
PERMfTS  AND  PERMIT  PROCESSING 

1.  The  authority  citation  for  Part  773 
continues  to  read  as  follows: 

Authority;  30  U.S.C.  1201  et  seq..  16  U.S  C. 
470  et  seq..  16  U.S.C.  1531  et  seq..  16  U.S  C 
661  et  seq..  16  U.S.C.  703  et  seq..  16  U.S  C 
668a  et  seq..  16  U.S.C  466  et  seq..  16  U.S.C. 
470aa  et  seq..  and  Pub.  L  100-34. 

2.  Section  773.15  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

$773.15    Review  of  parmH  appHcattons. 

(e)  Final  compliance  review.  After  an 
application  is  approved,  but  before  the 
permit  is  issued,  the  regulatory  authonty 
shall  reconsider  its  decision  to  appirovc 
the  application,  based  on  the 
compliance  review  required  by 
paragraph  (b)(1)  of  this  section  in  light 
of  any  new  information  submitted  under 
S§  778.13(i)  and  778.14(d)  of  this  chapter 

3.  Section  773.17  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

{773.17    Parmtt  condtttons. 


(i)  Within  thirty  days  after  a  cessation 
order  is  issued  under  S  843.11  of  this 
chapter,  or  the  Slate  program 
equivalent  for  operations  conducted 
under  the  permit  except  where  a  stay  of 
the  cessation  order  is  granted  and 
remains  in  effect  the  permittee  shall 
either  submit  to  the  regulator)'  authonty 
the  following  information,  current  to  the 
date  the  cessation  order  was  issued,  or 
notify  the  regulatory  authority  in  wnting 
that  there  has  been  no  change  since  the 
immediately  preceding  submittal  of  such 
information: 

(1)  Any  new  information  needed  to 
correct  or  update  the  information 
previously  submitted  to  the  regulatory 
authority  by  the  permittee  under 

S  778.13(c)  of  this  chapter,  or 

(2)  If  not  previously  submitted,  the 
information  required  from  a  permit 
apphcant  by  {  778.13(c)  of  this  chapter. 

PART  778— PERMfT  APPUCATIONS— 
MINIMUM  REQUIREMENTS  FOR 
LEGAU  FINANCIAL,  COMPUANCE 
AND  RELATED  INFORMATION 

4.  The  authorit>'  citation  for  Part  778  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-«7,  30  U.S.C  1201  et 
seq.,  and  P\ib.  L  100-34. 

5.  Section  778.10  is  revised  to  read  as 
follows: 


Fwkral 
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f77«.10    tnlormamon  ( 

The  information  collection 
r«quir«inenU  oontauied  In  Part  77S  bave 
been  approved  by  the  Office  of 
Mdnagement  and  Budget  under  44  U  S.C. 
35<)T  and  a««4gned  deamnce  number 
1029-0034  The  tnformarton  is  betrrR  aaed 
U)  meet  the  requlrtimeot*  of  »ect»on»  201. 
wr|h).  50e(a).  and  510(c)  of  the  Act. 
which  require  that  pwrsons  conductin)^ 
turfare  coal  mininj^  op«rationa  submit  to 
the  regulatory  authority  relevant 
Information  regarding  ownership  and 
control  of  the  prof»eny  lo  be  affected  by 
such  operations,  compliance  status  and 
history  Thta  informaoon  wHl  be  used  by 
the  reKuialory  authnrity  to  mattre  that  all 
le^al,  financial  and  compliance 
reqtiiremeiits  are  satisfied  prior  to 
makinjj  a  decision  to  issue  or  deny  a 
permit  under  the  permanent  regulatory 
pro^p^jiL  Except  wbere  apecificaliy 
noted  the  oblifiatian  to  respond  is 
Bandatary  in  accordance  with  sectiona 
201((  )(1|.  »l(cK2).  90X{b].  SanH  518(cl, 

and571(bKlME>- 

IL  SectMo  77t.l3  is  anended  by 
reviatng  dfee  introductory  text  and 
paragraph  ^b|.  (c|  and  |d).  and  by 
adding  par«cr«ptu  (i)  and  (J)  to  read  as 
foiiows: 


{r7t.13    tdanMkaMon  «« I 

An  application  shall  contain  the 
foliowinx  iniarmaUan.  aiioept  Uial  ^bt 
subaiuauja  of  a  tocial  aacunty  otu&ber 

IS  voluntary 


(b|  The  name,  addresa.  tekpbone 
number  aikd.  aa  appiicahAe.  soaai 
•ecunty  number  and  anployer 
idantificatioa  Biuaber  of  the: 

(1)  Appiioant 

(2)  Appltcaat  •  resident  afeat  and 

(3)  Pt»r»on  n^o  wtil  pay  the 
abandon^HJ  mine  Laitd  recLamatioa  fee 

(t )  h\it  fStJ)  penKMi  who  onrna  or 
controlu  the  Hpplnjint  under  the 
de-fuution  of  OwTMtd  or  cxmtroiksd"  aaid 
owns  or  ciintmis    m  i  773^  of  this 
ctutptiflr.  aa  iH>pLk:Mble: 

!  1  i  TW  p«r»oQ  f  aiuae.  acidress.  aocial 
security  niuiilxM-  and  employer 
identvficatujn  numtwjr. 

[Z]  The  p^rvjii  •  owiuir«iiLp  or  controi 
relatiuaship  lo  ih*-  a(>phi:«nt.  inci>MiiD§ 
pen  enia«e  of  ownership  aiul  loi  ation  in 
nrgamzMUiMiai  •tn>ctiire. 

ft]  The  litle  uf  lite  peraon  s  position. 
ildia  pijiuuun  wtts  toaumed.  ami  when 
submitted  uoder  |  77i  l''[ij  of  this 


chapter,  date  of  departure  bvaa  the 
poctttoa: 

(4)  Each  ackMonal  TMHite  aiMl 
identify*«|!  nvmber,  inciiKiing  employer 
tdentificatior  nuisber,  Federal  or  State 
permit  luuBbar,  and  MSHA  oumber  w«h 
date  ol  tsatiaaca.  nnder  siduc^  tlM 
person  owns  or  oeBtrols.  or  prertoualy 
owned  or  oootroUed.  a  —fact  ooai 
mining  and  r«cUmatiofi  operation  io  the 
United  States  within  the  five  years 
preceding  the  date  of  the  apphcation; 
and 

(Ti)  The  apphcation  number  or  other 
identifier  oL  and  the  reguWory 
authonty  for.  any  othar  pending  surface 
coal  mining  operation  permit  appJication 
Tiled  by  the  person  in  any  Stale  in  the 
United  Sutes 

(d)  For  any  surface  coal  miatnj 
operation  owned  or  controlled  by  either 
the  applicant  or  by  any  person  who 
owns  or  controls  rtie  applicant  under  the 
defrnitton  of  "owned  or  controlled"  and 
"owns  or  controls"  in  S  773  5  of  this 
chapter,  the  operation's: 

(1)  Name,  address,  identifying 
numbers,  including  employer 
idennficalian  namber.  Federal  or  State 
permit  number  and  NASKA  aumber.  the 
date  of  itatMnce  •/  the  MSHA  number, 
and  the  regulatory  authonty:  and 

(2)  Ownership  or  cootrol  ralatioaahip 
to  the  apfilicaot.  iaciuduag  percantsfe  of 
ownership  and  ktcatisn  in 
organiiationaJ  structure. 

(i)  After  an  applicant  is  notified  that 
his  or  her  application  is  approved  bat 
before  the  permit  is  issued,  the  applicant 
shall,  as  Bpphcable.  update,  correct  or 
indicate  that  no  change  has  occurred  In 
the  infonnatton  prevtously  tnbinitted 
under  paragrBphs  (al  through  (d^  of  this 
section. 

(l)  The  applicant  shall  submit  the 
information  r^-tjuirfd  by  this  section  and 
by  i  778  14  of  this  pari  in  any  prescribed 
OSMRE  format  thai  is  laaMed. 

7  Section  778  14  is  amended  by 
revising  the  introductory  text,  the 
introdiictory  text  to  paragraph  (c).  and 
parHgraph  (c)|1)  and  by  adding 
paragraph  |d|  to  read  as  fciUows: 

Sr7«.i4     VV>iatk>n  Informatton. 

F.<ich  application  shall  contain  the 
fill  lowing  information 


of  the  Ltaited  States,  or  of  any  State  law. 
rule  or  regutation  enat^d  poraaant  to 
Federal  law.  rale  or  regulation 
pertaining  to  air  or  water  environmental 
protection  incurred  in  connection  with 
any  surface  coal  mining  operation,  a  list 
of  all  violation  liotices  reoetved  by  the 
applicant  during  the  three  y«ar  period 
precediiig  the  application  date,  and  a  hst 
of  all  undated  cessation  orders  and 
unabated  air  and  water  qnality  violation 
notices  received  prior  to  the  date  of  the 
application  by  any  surface  coal  mining 
and  reclamation  operation  owned  or 
controlled  by  either  the  applicant  or  by 
any  person  who  owns  or  controls  the 
applicant.  For  each  violation  notice  or 
oessation  order  reported,  the  hsts  shall 
include  the  following  information,  as 
applicable: 

(1)  Any  identifying  numbers  for  the 
operation,  hiclufhng  the  Federal  or  State 
permit  nmnber  and  MSHA  number,  the 
dates  of  issuance  of  the  violation  notice 
and  MSHA  number,  the  name  of  the 
person  to  whom  the  violation  notice  was 
issued,  and  the  name  of  the  isstiing 
regulatory  authonty,  department  or 
agency; 

(d)  After  an  applicant  is  notified  that 
his  or  her  application  is  approved,  but 
before  the  permit  is  issued,  the  apphcant 
shall,  as  applicable,  update,  correct  or 
indicate  that  no  change  has  occurred  in 
the  Information  previously  submitted 
under  this  section. 

PART  M3— FEDERAL  ERFORCEIIEMT 

7  The  authority  ciUtioB  lor  Part  843 
cooiiQues  to  read  as  foiiows: 

AadwsMy:  P«b  L  »-V.  K  VS.C  1201  et 
Mq  ,  aad  Puix.  1.  100^94- 

8  Sertion  84311  is  amended  by 
adding  paragraph  (^  to  read  as  follows: 

{•43.11 


th. 


!  For  any  violation  of  a  provision  of 

.Act,  or  of  any  law,  rule  or  regulation 


(g)  Where  OSMRE  ts  the  regulatory 
authority,  within  sixty  days  after  issuing 
a  cessation  order,  OSMRE  shall  notify  m 
wnting  any  person  who  has  been 
identified  under  fi  t  773.17(1)  and  778.13 
(c)  and  (d)  of  this  chapter  as  owning  or 
controliing  the  permitiee.  that  the 
cessation  order  was  issaed  and  that  the 
person  has  been  identified  as  an  owner 
or  oontroUer 
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DCPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

H—nt\  Car*  Financing  Administration 

42  CFR  Part  405 

|BeRC-47S-IFCI 

Madlcara  Program;  F*«  Schadulat  for 
Radiologist  Sarvtcaa 

AOENCV:  Hfdlth  (^are  Financing 
AJminigtrHiion  (HCFA).  HUS. 
action:  Ir  vnm  rule  with  comment 

summary:  Aa  required  by  section  4049 
•    '  ■  (^mnibuB  Budiijet  Reconciliation 
.\^;  ol  u>87.  this  interim  rule  with 
conunent  period  sets  forth  the  relative 
value  8c«le  and  the  methodology  for 
detcrmmins  fee  schedules  upon  which 
Medicare  Part  B  paymnnl  for  ridiologist 
services  will  be  df  termined.  This 
method  of  payment  will  be  implemfntcd 
for  services  furnished  on  or  after  April  1. 
1989. 

OATll:  Effective  [)nlr  The  nnif  ni!rn»'nt» 
to  the  Code  of  FedcHl  Kf^ulations  are 
effective  April  1.  1MH9  By  statute,  the  fee 
scheilules  (wh:rh  are  ruit  published  in 
the  Cnile  i)f  Kfdfral  Resulalions)  are 
ffftn  tive  for  9»*rvu;es  fumi.shed  en  nr 
after  January  1.  \^^'t>  Initial 
Implementation  of  the  U-c  m  hcdulps  will 
be  for  serNices  furnished  on  or  after 
April  1.  1989. 

Comment  Date:  Commf  nts  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  lielow, 
no  later  than  5  00  p  m.  on  May  1,  1989. 
AOORCSS:  Mail  comments  to  the 
followins  address  Health  Care 
Financum  Administration.  Department 
of  Health  and  Human  Services. 
Attention.  BtRC-^T-S-IKC.  P  O  Box 
26878.  Baltimore.  Maryland  21207. 

If  yi.iu  profer,  you  may  deliver  your 
comments  to  one  of  the  following 
addrpssfs 

Room  30M-C  Hubert  H   Humphrey 
Building.  200  Indeperiilence  Ave.  SW  . 
Washington.  l)(" 
Room  II.:.  Fast  High  Rise  Building.  6.125 
Secunly  Boulevard.  Haltimore, 
Mar>  land. 

In  romnu'iitmg,  please  refer  to  file 
code  UKRC-4:'8-lFC  Comments 
received  timely  will  he  available  for 
public  inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  this  document,  in 
Room  309-C;  of  the  Department  s  offices 
at  200  Independence  Ave  SW  , 
Washington.  DC.  on  Monday  through 
Friday  of  each  week  from  8:30  am  to 
5:00  p.m.  (phone  202-^245-7890) 
Ptm  runTHW  IMPOMMATION  COMTACT. 
William  MofM.  (301)  9ee-4S2a 


•u^^i.nMirT*itv  mfomsiatiom: 
I.  Background 

Currently,  under  the  provisions  of 
sections  ltl33  and  1842  of  the  Social 
Secunty  Art  ('he  Act),  payment  for  most 
physician  and  other  medii  al  and  health 
services  furnished  under  Part  B  of  the 
Medicare  program  (Supplementary 
Medii.al  Insurani  el  is  made  on  a 
reasonable  charge  basis  through 
contractors  known  as  carriers.  There  are 
some  exr  eptions  to  the  rule  of  Part  B 

Eaymenis  made  on  a  reasonable  charge 
asis  such  as  hospital  outpatient 
services,  which  are  usually  reimbursed 
on  a  reasonable  cost  basis,  and 
diagnostic  laboratory  services,  which 
are  reimbursed  on  a  fee  schedule  basis. 
In  accordance  with  section  1842(b)(3) 
of  the  Act.  when  payment  is  made  on  a 
charge  basis,  the  charge  must  be 
reasonable  In  determining  the 
reasonableness  of  a  physician  s  charge 
for  Medicare  purposes,  carriers  are 
required  to  consider  the  following 
factors  and.  in  aeneral.  payment  for  the 
physician  servires  is  to  be  based  on  the 
lowest  of  these  factors: 

•  The  actual  billed  charge  for  the 
service. 

•  The  customary  charge  for  similar 
services  generally  made  by  the 
physician  for  the  service. 

•  The  prevailing  charge  in  the  locality 
for  similar  services. 

After  adpistment  for  the  annual 
deductible  amount.  Medicare  pays  80 
percent  of  the  reascmable  charge.  The 
rules  govr-mmg  payment  of  reasonable 
charges  for  Medicare  Part  B  services  are 
set  forth  m  Pari  40.5,  Subpart  E 
(5  5  405. .SOI  through  405  5H(i| 

U.  Summary  of  New  Legislation 

Sei  tion  4(^^(tl(l|  of  the  Omnibus 
Budget  Reconciliation  Ad  of  1987  (Pub. 
L.  11)0-2031.  which  was  en.icted  on 
December  22,  1987.  amended  section 
1B,l3la)(l|  of  the  ,^ct  by  adding  a  new 
subparagraph  (|1  to  require  that, 
effective  with  servu  es  furnished  on  or 
after  January  1.  1989.  radiologist 
services  are  reimbursed  at  80  percent  of 
the  lesser  of  the  actual  charge  for  the 
services  or  the  amount  set  under  a 
radiology  fee  sc^hedule.  Section 
4<>49(a)(J)  of  F\ib  L.  11)0-203  added  a 
new  set  tion  1834(b)  to  the  Act  to 
provide  for  the  development  of  a  fee 
schedule  for  radiologist  services  Section 
4111(1(8)  of  the  Medicare  Catastrophic 
Coverage  Act  of  1988  (Pub  L  100-380) 
enacted  on  July  1, 1988.  made  several 
amendments  to  section  4049(a)(2)  of 
Pub.  L  100-203,  and  those  changes  are 
Incorporated  in  our  discussion  below. 
Section  1834(b)  of  the  Act  provides  for 
the  following: 


•  Scctionl834{b)(l)(A)of  the  Act 
requires  the  Secretary  to  develop  a 
relative  value  scale  to  serve  as  the  basis 
for  payment  for  radiologist  services. 
Using  this  relative  value  scale  and 
appropnate  conversion  factors,  the 
Secretary  is  required  under  section 
1834(bi(l  )(B)  of  the  Act  to  develop  fee 
schedules  (on  either  a  regional, 
statewide,  or  carrier  senice  area  basis) 
for  payment  for  radiologist  services 
under  Medicare  Part  B.  The  fee 
schedules  are  to  be  implemented  for 
those  services  furnished  during  1989. 

•  Section  1834(b|(2|  of  the  Act 
requires  the  Secretary,  in  developing  the 
relative  value  scale  and  fee  schedules, 
to  consult  closely  and  regularly  with  the 
Physician  Payment  Review  Commission, 
the  American  College  of  Radiology 
(ACR),  and  other  organizations 
representing  physicians  and  suppliers 
who  furnish  radiologist  services.  The 
Secretary  is  required  to  share  with  these 
organizations  the  data  and  data  analysis 
being  used  to  make  the  determinations 
in  developing  the  relative  value  scale 
and  fee  schedules,  including  data  on 
variations  in  current  Medicare  payments 
by  geographic  area  and  by  service  and 
physician  specialty. 

•  Under  section  1834(b)(3)  of  the  Act. 
the  Secretary  must,  in  developing  the 
relative  value  scale  and  fee  schedules, 
consider  variations  in  the  cost  of 
furnibhing  radiologist  services  among 
geographic  areas  and  any  diUi-rent  sites 
of  service.  The  Secretary  may  also 
consider  other  factors  concerning  the 
manner  m  which  physicians  in  different 
specirtlties  fumibh  these  services  to 
ensure  equitable  payment  amounts  and 
to  promote  effective  and  efficient 
provision  of  radiologist  sen.ice8  by 
physicians  in  different  specialties. 

•  Sei.fion  lW4(bt(4)  of  the  Act 
requires  that  the  Secretary  develop 
preliminary  fee  schedules  for  1989  that 
are  budget  neutral:  that  is,  the 
preliminary  fee  schedules  are  designed 
to  result  in  the  same  amount  of 
aggregate  payment  (net  of  coinsurance 
and  deductible  amounts)  for  radiologist 
services  in  calendar  year  1989  as  would 
have  been  made  absent  the  enactment 
of  section  4049  of  Pub,  L.  100-203. 
However,  the  fee  schedules  that  are 
established  for  actual  payment  purposes 
for  radiologist  services  furnished  in  1989 
must  be  97  percent  of  the  amounts 
established  in  the  preliminary  fee 
schedules.  The  fee  schedules  that  will 
be  effective  in  years  subsequent  to  1989 
will  be  equal  to  the  previous  year's  fee 
schedule  updated  by  the  percentage 
Increase  in  the  Medicare  Economic 
Iiulex  (MEI).  In  addition,  each  fee 
schedule  is  required  to  provide  that  the 


paymant  j-ate  fur  nonparticipating 
physioiane  and  suppliers  is  equal  to  the 
appropriate  .peroent  (as  defined  in 
secbon  l«42{b)(4)(A)(iv)  of  the  Act)  of 
the  payment  rate  recognized  for 
participating  physicians  and  suppliers. 

•  Sectionia84(b)(5)ofthe  Act 
requlTBS  that  the  actual  charge  made  by 
a  Jionparticipating  physician  or  supplier 
for  a  radiology  service  that  is  paid  on 
the  basis  of  a  radiology  fee  schedule  be 
limited  as  follows: 

—In  tlOW.  the  dhaige  must  be  no  more 
than  la  percent  of  the  applicable  fee 
schedule  amount  for  the  service. 
— In  1990,  Hie  charge  must  be  no  more 
than  lao  penserrt  of  the  applicable  lee 
schedule  -amonnt  for  the  service. 
— 4n  yeaiv  subsequent  to  1990.  -fte 
charge  must  be  no  more  than  115 
percent  of  the  applicable  fee  schedule 
amount  for  the  service. 
If  a  -physician  or  supplier  knowingly 
and  willfully  bilk  in  excess  of  these 
amounts,  the  SeoretaryTnay  impose 
sanctions  against  the  physician  or 
supplier  in  accordemce  with  section 
1842(j)(2)  of  the  Act,  with  the  sanctions 
set  forth  in  that  section  applying  to 
suppliers  in  the  same  manner  as  those 
sanctions  apjily  to  a  physician.  (A 
separate  rulemaking  document 
addressing  these  sanction  and  penalty 
provisions  will  be  developed  by  ttie 
Office  of  Inspector  General.) 

•  Section  1834{b)fe)  of  the  Act  defines 
radiologist  services  as  radiology 
services  performed  by,  or  under  the 
direction  or  supervision  of,  a  physician 
who  is  certified  or  eligible  to  be  certified 
by  the  American  Board  of  Radiology,  or 
for  whom  radiology  services  account  for 
at  least  50  percent  of  the  total  amount  of 
charges  made  byihe  physician  for 
Medicare  Part  B  services. 

III.  ConauhatiaD  ReQuiremeots 

In  accordanoe  with  the  provisions  of 
section  1834fb)(Z)  of  the  Act,  we  have 
consulted  with  interested  organizations 
in  the  preparation  m  this  interim  rule. 
As  a  part  of  this  process,  we  shared 
data  on  draft  conversion  factors  and  a 
national  relative  value  scale  with  the 
Amerioan  College  of  Radiology  (ACR), 
the  PhysicianVayment ^Review 
Commission,  the  American  Osteopathic 
Association,  and  Other  interested 
organizations.  The  ACR  developed  its 
own  relative  value  scale,  which  it 
shared  with  us.  As  discussed  below  in 
more  detail,  we  have  decided  to  adopt 
the  ACR's  relative  value  scale  for 
determining  the  radiology  fee  sdhedules. 

rv.  System  of  Coding 

To 'facititate'tfag 'reporting  of  items  cuid 
serviooB  provided  to  Medirare 


beneficianes  and  the  processing  of 
claims  for  those  Items  and  servioes, 
codes  are  used  in  Ueu  of  narrative 
descriptions,  Forpurposes  of  the 
radioloR'  fee  schedules,  radiology 
servioes  will  be  defined  by  codes 
contained  in  fte  HCFA  Common 
Procedure  Coding  System  (HCPCS). 
HCPC6  was  developed  to  satisfy  the 
operational  needs  of  the  Medicare  and 
Medicaid  Jee-for-eervice  reimbursement 
programs  and  to  ease  communication 
between  them  by  replacing  various 
unoeordinated 'Systems  with  a  single 
nartional  coding  system.  HCPCS  is  based 
upon  Ae  American  Medical 
A8sooiation"6  {AMA)  Physicians ' 
Current  Procedure  Terminohgy,  Fourth 
Edition' [aonaaoTHty  referred  to  as  CPT- 
4).  In  addition  to  CPT-4,  HCPCS 
contains  cades  and  modifiers  developed 
by  other  professionals  and  insurers  to 
meeftbeir  reporting  needs  as  well  as  the 
codes  developed  t^  HCFA,  State 
agenofes.  and  Medicare  contractors  to 
meetthe  dlaimsjjrocessing  needs  of  the 
Medicare  and  Medicaid  programs. 
While  the  coding  system  is  designed  to 
improve  the  ability  of  the  physicians 
and  suppliers  to  communicate  the 
services  they  furnish,  more  importantly, 
the  codes  offer  a  degree  of  specificity 
and  uniformity  that  permits  a  uniform 
appilication  of  HCFA  coverage  and 
payment  poUcies. 

HCPCS  is  designed  with  three  levels 
of  codes  and  modifiers.  There  is  an 
upward  progression  of  these  codes  from 
the  lowest  levdl  fbcal  assignment)  to 
the  highest  level  (national  assignment) 
with  HCFA  and  other  third  parties 
monitoring'the  entire  system  to  ensure 
uniformity.  The  first  level  (national 
assignment)  contains  only  the  AMA's 
CPT-4xodes.  "niese  codes  are  all  five- 
digit  numeric.  The  AMA  maintains 
resporaibility  for  this  level  of  codes.  The 
second  level  contains  the  codes  for 
physician  and  nonphysician  services 
that  are  not  included  in  CPT-4,  (for 
example,  ambulance,  durable  medical 
equipment  orthotics  and  prosthetics). 
These  codes  are  alpha^numeric  and  are 
maintained  jointly  b^  HCFA,  the  Blue 
Cross  and  fihie  Shield  Association,  and 
the  Health  Insurance  Association  of 
Amerioa.  The  third  level  {local 
assignment)  contains  the  codes  for 
services  needed  by  the  individual 
carrier  or  State  agency  to  process 
Medicare  and  Medicaid  claims.  "Hiese 
codes  are  used  for  services  that  are  not 
contained  ineither  of  the  first  two 
levels.  The  local  codes  are  also  alpha- 
numeric but  are  restricted  to  the  code 
ranges  beginning -wfft  W,  X,  Y,  and  Z. 
These  cotles  are  used  for  items  and 
services  not  having  the  frequency  of  use. 
geographic  distribution,  or  general 


applicability  to  j'jetif>'  a  code 
assignment  at  a  higher  level. 

V.  Provistons  of  tiw  Intnim  Rule 

In  order  to  implement  the  provisions 
of  section  4049  of  Pub.  L  100-203.  we  are 
adding  new  51  405.530  through  405.533 
to  the  regulations  to  pro\nde  for  the 
following: 

A  Effactive  Date 

Initially  we  have  decided  to 
implement  this  interim  rule  for  services 
furnished  on  or  after  April  1, 1989, 
instead  of  the  statutory  effective  date  of 
January  1, 1989.  This  delay  is  necessary 
because  of  unexpected  problems  in 
calculating  budget  neutral  conversion 
factors,  whidi  prevented  publication  of 
this  rule  before  January  1, 1989.  If  the 
statutory  effective  date  remains 
unchanged,  we  plan  eventually  to  apply 
the  fee  schedule  to  services  between 
January  1  and  March  31. 1989.  We  will 
announce  such  a  plan  in  the  Federal 


B.  Appliaability 

Effective  with  services  furnished  on  or 
after  April  1, 1989.  Medicare  Part  B 
payment  for  radiologist  services  will  be 
equal  to  80  percent  of  the  lesser  of — 

•  The  actual  charge  for  the  service,  a: 

•  The  amount  set  under  the  applicable 
radiology  fee  schedule. 

■In  accordance  with  section  1834fb)(6) 
of  the  Act  radiologist  semces  are 
defined  as  radiolo^  services  performed 
by  or  furnished  under  the  supervision  of 
a  physician  who— 

•  is  certified  by  or  eligihle  to  be 
certified  1^  the  American  Board  of 
Radiology  (ABR):  or 

•  Bills  at  least  50  percent  of  his  or  her 
total  amour!  of  charges  for  Medicare 
PartB  services  for  radiology  senrices 
If  a  radiology'  service  is  performed  by 

or  under  the  supervision  of  a  physician 
who  does  not  meet  either  of  these  two 
requirements,  the  usual  Medicare 
reasonable  charge  method  of  pa>-meni 
will  apply.  Thus,  in  order  for  the  ^<^ 
schedule  to  apply  to  e  service,  the 
service  must  meet  both  the  following 
criteria:  (1)  The  service  must  be  a 
radiology  service;  and  (2)  the  service 
must  be  provided  by  or  supervised  by  an 
ABR-<»rtified  or  ABR-eligible  physician 
or  by  a  physician  with  at  least  60 
percent Tadiology  service  charges. 

C.  Definition  of  Radiology  Services 

For  purposes  of  the  radiology  fee 
schedules,  the  following  services  are 
defined  as  radiology  services: 

•  Services  represented  by  level  I 
HGPCS  "Radiology  procedure  codes 
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(that  la.  codei  beginning  with  the 
number  7]  from  CPT-4. 

•  Service*  repreaented  by  level  U 
MCPCS  codet  that  begin  with  "R". 
Including  R007O— Tranaporting  of 
portable  X-ray  equipment. 

•  Service*  represented  by  level  III 
(local  aaaignmentj  HCPCS  radiology 
code*. 

In  defining  radiology  tervice*.  we 
conaidered  prohibiting  the  uae  of  any 
level  III  (local  a**lgnment)  HCPCS 
code*  by  the  carrier*.  In  fact,  carrier* 
were  adviaed  in  September.  1968  to 
convert  any  of  their  level  Ql  code*  for 
radiology  service*  to  CPT-4  or  level  II 
alpha-numeric  code*  by  January  1,  1969 
so  that  the  Bervice*  requested  by  tho*e 
code*  would  be  lubiect  to  national 
r(>lative  value*  However,  many  of  the 
carrier*  objected  to  the  total  elimination 
of  all  local  radiology  code*  and 
requested  (hat  we  reconaider  our 
decision  In  support  of  their  request,  the 
carrier*  identified  a  number  of  local 
codes  for  which  there  are  no  appropriate 
CPT-4  or  level  11  alpha  numeric  code*. 

We  have  accepted  the  carrier*' 
recommendation  and  will  include  level 
111  (local  assignment)  HCPCS  code*  In 
our  definition  of  radiology  *ervlce*. 
These  codes  will  be  paid  based  on  lo<;al 
relative  values  as  described  below  in 
section  V  El  of  this  preamble  We 
expe<-t  that  the  number  of  local  codes 
will  be  small  and  that  those  earners  that 
were  able  to  convert  many  of  their  local 
codes  to  CPT-4  or  level  U  alpha  numeric 
code*,  will  leave  those  convenilon*  tn 
place  we  have  begtin  to  review  all  of 
the  remaininR  local  code*  in  uae  by  the 
carrier*  and  hope  to  further  reduce  their 
use  throu>th  the  conversion  to  an 
existing  code  or  the  assignment  of  a 
national  CrT-4  or  alpha  numeric  code 
where  appropriate 

D  Servicm  Not  Included  in  the  Ft>e 
Schedule 

I.  Visit  and  C(msullation  Service* 

We  ATf  not  including  the  visit  and 
consuitalion  services  defined  by  the 
codes  in  the  Medicare  section  of  CI'T-4 
on  the  radiology  fee  schedule  We 
considered  including  these  services 
when  they  are  performed  by  radiologists 
bei:ause.  in  those  cases,  the  services 
would  often  be  related  to  the 
performance  of  radiology  procedures 
However,  if  we  were  to  consider  visits 
and  consultations  to  be  ■'radioK)gy 
services,    it  could  result  in  many 
internists  and  family  practitioners  being 
mcluiled  as    radiologists'  because  of 
the    at  least  5<)  percent  of  charges  ' 
cntenon   Although  these  visits  and 
consultations  would  not  usually  be 
related  to  radiology,  if  we  were  to  view 


viaita  and  conaultationa  to  b«  radiology 
•arvicM.  than  tfae««  phyaidana  and  our 
payment  to  tham  for  viaita  and 
conaultationa  would  b«  *ub)«ct  to  the 
radiology  fee  achaduJa.  We  do  not 
believe  that  thia  reault  waa  Intended  by 
Congreaa  In  enacting  *«ctk>n  4040  of 
Pub.  L  100-203.  In  1065.  radiolosiaU 
performed  leaa  than  1  paroant  of  tha 
total  numbar  of  any  aingle  viail  coda  and 
no  mora  than  five  percent  of  any  *ingU 
conauJtation  •arvica. 

Moreover,  whan  ranked  by  ailowad 
chargea,  only  one  vlalt  or  conaultation 
•ervice  fall*  within  the  top  100  aarvicaa 
fumi*hed  by  radiologitta.  Thataarvlca  ia 
comprehenalve  conaultation  (CPT-4 
code  00620)  and  lU  1085  allowed 
chargea  were  14.7  million.  The  top  100 
*ervice*  represent  approximately  80 
percent  of  the  tl  8  billion  in  allowed 
charge*  for  radiologiata  In  1965. 
Therefore,  only  a  »mall  percentage  of 
dollar*  paid  to  radiologist*  are  for  visit 
and  consultation  service*.  For  these 
reasons,  we  are  providing  that  visit  and 
consultation  service*  performed  by 
radiologist*  continue  to  be  paid  for  on  a 
reasonable  charge  basis. 

2.  Code*  for  Injection  Procedure* 

We  are  not  including  the  code*  for 
Injection  procedures  associated  with 
interventional  radiology  procedures  or 
diagnostic  studies  as  radiology  service* 
on  the  radiology  fee  *chedule.  We  do 
not  consider  "injection-only  '  code*  to 
be  radiology  service*  since  they 
generally  describe  services  performed 
by  physicians  other  than  the  radiologist* 
performing  the  associated  radiology 
service.  Further,  codes  for  these 
separate  injection  procedures  are  not 
listed  in  the  "Radiology"  section  but 
rather  in  the  "Surgery,"  section  of  CPT- 
4.  The  performance  of  a  given  diagnostic 
radiology  study  may  be  coded  with 
either  a  single  code  from  tha  Radiology 
section  for  the  complete  procedure  or 
with  two  codes — one  for  "injection 
only"  from  the  Surgery  section  and  one 
for  "supervision  and  interpretation 
only"  from  Radiology  section.  The  CPT- 
4  definitions  for  "complete  "  and 
"'supervision  and  interpretation  only" 
services  are  as  follows 

•  Complete  Procedures:  If  a  single 
physician  performs  an  international 
radiology  procedure  or  diagnostic  study 
involving  injection  of  contract  media 
and  all  usual  preinjection  and 
postiniection  services  are  included,  then 
the  service  is  designated  as  a  "complete 
pn)cedure"  A  complete  procedure 
includes  injection  of  the  necessary  local 
anesthesia,  placement  of  needle  or 
latheter,  injection  of  contrast  media, 
supervision  of  the  study,  and 
interpretation  of  resulta. 


•  Superviaion  and  Intarpratatloa 
Only:  If  an  tntarvantianal  radiology 
procedure  or  dlagnoatic  study  1* 
perfonnad  by  a  radiologtat-cUnldan      • 
team,  tha  study  tarvioa  ia  dasignated  as 
"■uparviaioD  and  Interpretation  only" 
coda.  Thia  superviaion  and 
interpretation  only  code  la  used  only 
when  a  procadure  ia  parfonnad  by  more 
than  ona  phyaldan.  for  example,  a 
radiologiat-clinidan  team. 

Numaroua  CPT-4  coda*  in  tha  Surgery 
section  daacriba  only  tha  ln)ection  of 
contrast  madia,  or  tha  introduction  of  a 
catheter.  For  example,  tha  narrativa  for 
CPT-4  coda  21116  ia  'Mn)ectioB 
prooedura  for  temperomandibular  (oiot 
arthrography."  The  narrative  for  Q'T-4 
code  36100  la  "introduction  of  needle  or 
Intracatheter.  carotid  or  vertebral 
artery."  Theae  codes  generally  deacribe 
the  servicea  of  a  surgeon  assisting  a 
radiologist  In  the  performance  of  an 
arthrogram  and  artheriogram 
respectively.  If  the  "complete"  radiology 
service  la  billed,  no  payment  for  the 
injection-only  procedure  code  is  made, 
because  payment  for  the  complete 
procedure  includes  payment  for  the 
Injection  procedure. 

Both  the  "supervision  and 
interpretation  only"  and  "complete" 
radiology  services  will  be  included  on 
the  radiology  fee  schedule.  Thiis,  to  the 
extent  that  injections  are  included  in  the 
complete  procedure,  they  are 
encompassed  in  payment  for  the 
complete  proceduire  under  the  fee 
schedule. 

3.  Procedures  Requiring  Radiologic 
Guidance 

Some  CPT-4  codes  in  the  Radiology 
section  represent  the  performance  of 
surgical  procedures  under  radiologic 
guidance;  that  ia,  they  Include  both  the 
radiologic  guidance  as  well  as  the 
performance  of  the  actual  procedure. 
These  radiology  codes  are  generally 
hsted  as  "complete  procedure".  Other 
radiologic  guidance  procedure  codes 
Involve  only  radiologic  guidance,  and 
the  procedure  for  which  the  guidance  is 
provided  Is  coded  and  billed  separately 
(usually  by  a  surgeon).  These  radiology 
codes  are  generally  listed  as 
'supervision  and  interpretation  only". 

When  a  surgical  procedure  is 
performed  under  radiologic  guidance  by 
a  radiologist-clinician  team,  the  surgical 
procedure  itself  is  not  considered  to  be  a 
radiology  service  and  is  therefore  not 
included  on  the  radiology  fee  schedule. 
Only  the  radiologic  guidance  itself  (as 
described  by  the  appropnate 
"supervision  and  interpretation"  code  Is 
included  on  the  fee  schedule.  However, 
if  the  surgical  procedure  is  performed 
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under  radiologic  guidance  by  a  single 
phyaldan.  then  it  U  coded  ai  a 
"complete  procedure"  and  ia  included 
on  the  fee  achedule.  For  example,  if  fluid 
ia  removed  by  a  surgeon  from  a  patient's 
chest  cavity  through  a  needle  inserted 
under  ultrasonic  guidance  provided  by  a 
radiologist  the  surgeon  bills  for  his 
service  under  code  32000, 
"Thoracentesis,  puncture  of  pleural 
cavity  for  aspiration"  and  the  radiologist 
bills  under  code  78034,  "Ultrasonic 
guidance  for  thoracentesis;  supervision 
and  Interpretation  only".  Code  32000 
will  not  be  on  the  radiology  fee  schedule 
becauae  it  is  considered  to  be  a  surgical 
procedure.  Code  78034  will  be  on  the 
radiology  fee  schedule  because  it  is  a 
radiology  service.  If.  however,  the 
radiologist  performs  the  thoracentesis 
alone  under  radiologic  guidance  then  he 
would  bill  under  code  78935,  "Ultrasonic 
guidance  for  thoracentesis;  complete 
procedure."  Code  78035  ivill  also  be  on 
the  radiology  fee  schedule  because  it  too 
is  a  radiology  service. 

We  note,  however,  that  there  are 
some  procedures  in  CPT-4  that  include 
radiology  services  that  will  not  be 
included  as  radiology  services  on  the  fee 
schedule  because  they  are  frequently 
performed  by  nonradiologists  and  they 
are  listed  outside  of  the  Radiology 
section  of  CPT-4  (for  example,  codes 
43280  through  43272).  We  invite  pubUc 
comment  on  the  appropriateness  of 
excluding  these  codes  from  the  fee 
schedule. 

E.  Physicians  and  Suppliers  Subject  to 
the  Fee  Schedule 

We  will  apply  the  fee  schedule  when 
paying  any  daim  for  radiology  services 
submitted  by  the  following: 

•  Physidans  who  have  identified 
themselves  as  radiologists  to  Medicare 
carrier*. 

•  Physidans  whose  charges  for 
radiology  services  are  at  least  50 
percent  of  their  total  charges  for 
Medicare  Part  B  services. 

•  Hospitals  billng  for  the  services  of 
hospital-based  physicians. 

•  Multispedalty  clinics  listed  under 
the  HCFA  Part  B  Medicare  Annual  Data 
System  (BMAD)  spedalty  70. 

•  Portable  x-ray  suppliers  Usted  under 
HCFA  BMAD  spedalty  83. 

•  Any  other  supplier  or  nonphysician 
entity. 

A  physician  has  identified  himself  or 
herself  as  a  radiologist  if  the  carrier 
reports  that  physician's  chargea  in  the 
BMAD  system  under  specialty  30 
(radiology),  specialty  31  (roentgenology, 
radiology— osteopaths  only),  specialty 
32  (radiation  therapy — osteopaths  only), 
or  specialty  36  (nuclear  medicine). 


Carriers  will  be  required  to  review  the 
bills  submitted  by  all  physidans  in  their 
areas  for  the  1980  charge  year  (that  is. 
July  1, 1987  dirough  June  31, 1988)  in 
order  to  determine  which  oif  them  meet 
the  "at  least  50  percent  of  charges" 
criterion. 

A  physidan  or  other  entity  may  rebut 
the  application  of  the  fee  schedule.  For 
example,  a  physidan  may  demonstrate 
that  althou^  he  or  she  is  a  radiologist 
on  the  carrier's  file,  he  or  she  is  not 
ABR-certified  or  ABR-eUgible.  Similarly, 
a  clinic  or  portable  x-ray  supplier  billing 
for  a  technical  component  radiology 
service  may  demonstrate  that  the 
physician  who  furnished  or  supervised 
the  service  was  not  ABR-certified,  ABR- 
eUgible,  or  did  not  meet  the  at  least  50 
percent  of  charges  criterion  (In  order  to 
be  covered  by  Medicare,  such  technical 
component  services  must  be  furnished 
under  the  supervision  of  a  physician 
(section  2070  of  the  Medicare  Carriers 
Manual  (HCFA  Pub.  14)).) 

A  BMAD  spedalty  70  clinic  or  a 
hospital  may  demonstrate  that  a 
physician  other  than  an  ABR-certified, 
ABR -eligible,  or  at  least  50  percent 
radiology-billing  physidan  furnished  or 
supervised  a  radiology  service  for  which 
the  clinic  or  hospital  is  billing  and 
thereby  exempt  the  daim  from  the  fee 
schediile. 

Carriers  will  be  required  to  review  the 
status  of  physidans  for  the  purpose  of 
determining  whether  they  are  subjed  to 
the  radiology  fee  schedule  only  at  the 
time  of  the  annual  fee  screen  update. 
(Update  screens  are  prepared  in  the  fall 
of  each  year  and  are  effective  on  the 
folloMTing  January  1.)  At  that  time, 
carriers  will  determine  which  physicians 
continue  to  identify  themselves  as 
radiologists  or  spedalty  70  clinics  and 
which  physicians  continue  to  meet  the 
at  least  50  percent  of  charges  criterion. 

Carriers  will  make  their 
determinations  based  on  the  most  recent 
charge  year  data.  The  carrier  will  then 
dedde  whether  the  physidan  will  be 
paid  under  the  fee  schedule  for  the 
upcoming  calendar  year.  Carriers  will 
make  this  determination  for  any  entity 
that  receives  payment  for  services  under 
Medicare  Part  B  at  the  time  of  the 
update.  Both  in  the  initial  year  and  in 
subsequent  years,  physidans  and 
suppliers  whose  bills  are  to  be  subject  to 
the  fee  schedule  will  be  permitted  to 
rebut  the  carrier's  assumption  that  the 
radiology  services  being  billed  were 
furnished  direcUy  or  under  the 
supervision  of  an  ABR-certified  or  ABR- 
eligible  physician  or  a  physician  that 
meets  the  at  least  50  percent  of  charges 
criterion. 

A  new  physician  who  identifies 
himself  or  herself  to  the  carrier  as  a 


radiologist  and  who  begins  practice 
after  an  annual  fee  screen  update  and, 
thus,  afier  the  latest  radiology  status 
review,  will,  from  the  outset  be  paid 
imder  the  fee  schedule.  The  status  of 
these  physicians  will  be  reviewed  with 
the  status  of  other  physidans  at  the  time 
of  the  next  fee  screen  update.  A  new 
physician  who  does  not  identify  himself 
or  herself  as  a  radiologist  will  be  paid 
on  a  reasonable  charge  basis  and  the 
physician's  status  will  be  subject  to 
review  at  the  time  of  the  next  annual  fee 
screen  update. 

As  is  true  for  other  physicians,  a  new 
physician  may  rebut  the  carrier's 
determination  that  the  physician's 
billings  are  subjed  to  the  fee  schedule 
For  example,  a  new  physidan  filing  as  a 
radiologist  may  indicate  to  the  carrier 
that  he  or  she  furnishes  the  radiology 
services  for  which  he  or  she  bills  but 
that  he  or  she  is  not  certified  or  eligible 
to  be  certified  by  the  ABR. 

Any  physidan  not  subject  to  the  fee 
schedule  because  of  not  being  identified 
as  a  "radiologist"  or  not  meeting  the  at 
least  50  percent  of  charges  criterion  may 
nevertheless  demonstrate  to  the  carrier 
that  he  or  she  should  be  subjed  to  the 
fee  schedule.  For  example,  such  a 
physician  may  be  an  ABR-certified 
physician  who  is  not  listed  as  a 
radiologist  with  the  carrier. 

F.  Development  of  the  Fee  Schedules  for 
Radiologist  Senricas 

As  required  by  section  1834(b)(1)  of 
the  Act  the  fee  schedule  for  radiologist 
services  will  be  based  on  a  relative 
value  scale  and  appropriate  conversion 
factors. 

1.  Development  of  a  Relative  Value 
Scale 

Section  1834fb)(l)(A)  of  the  Act 
requires  that  as  a  first  step  in 
developing  radiology  fee  schedules,  we 
develop  a  relative  value  scale  for 
radiologist  services.  In  accordance  with 
Congressional  intent  we  are  providing  a 
national  relative  value  scale  that  will  be 
uniform  across  the  country.  (See  H.R. 
Rep.  No.  391, 100th  Cong..  1st  Sess.  397 
(1987),) 

We  had  developed,  based  on  1988 
BMAD  data,  a  charge-based  national 
relative  value  scale.  It  established 
relative  values  for  professional  services 
by  computing  the  national  average 
submitted  charge  for  each  service  and 
weighting  the  services  in  relation  to 
each  other,  based  on  those  national 
average  charges.  Consistent  with  our 
regulations  (5  405.555(c)(2)),  our  charge- 
based  relative  value  scale  valued  the 
professional  service  at  40  percent  of  the 
global  service.  This  was  accomplished 
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by  making  thp  )(li)h«l  value  Z.i  tunei  the 
professional  valuti 

Howpvpr  the  national  relative  value 
M  hIh  thrtt  we  hrtve  adopted,  and  that  la 
puhhihpd  fiH  Apfv»ndix  A  of  thi*  inlenm 
Pi!'"  was  rJpvelnped  by  the  ACR.  It  la 
baat'd  on  pxtprnive  data.  lncludii\g  the 
fnllnwlnn 

•  A  nHtinnal  chargp  survpy  aent  to 
more  than  ^  OOn  rndiol(>Hy  prnctlr,4»» 

•  A  "mHjjTiihidf  patimation"  iurvpy 
iK'nt  to  mon*  thdn  Z.dTt)  rH<\\n\  y^)t'.% 
(Mrtgiiifiidf  c^tirnaliDn  is  a  technique  for 
provulmx  ccimpananna  ibout  a 

siitiitM  live  liinien'tinn  surh  a«  the  level 
I'f  tBThnir.al  skill  ne«ie.)  to  perform  a 
pro<;edur«'  | 

•  A  Burvey  of  trt  hnii  <il  i  (<mp<ii\ent 
coata 

•  Meetingii  of  rnnfwfisi.s  pHuels  that 
u»ih1  the  survey  reauiti  and  I'ldgments  of 
!he  survey  resulta  in  arriving  at  the 
vnlues  pnnxmed  tiy  \C.H 

Accor^ling  to  A(  R,  I'a  paiiela  were 
I  omp<m«"i|    il  meni^i«rrs  from  ui  ademlc 
and  nofiai  ademu  »<^ltinK«,  «»'<>Kr«phi(: 
art-aa  thn)ughoul  the  I  ouiitry   all 
rudioio)(y  tpe<  laity  orxdiiir.aliona.  and 
all  •ubap»»<:ialtien  of  radiolo^jy    aa  well 
as  rt»pr»Ta«iiIaiivea  fnim  the  l^iiie^  of 
Nutlear  fhysu  lar.a,  the  SKJCifty  of 
NtK.lear  Meiliuine.  arwl  the  American 
I  Isimipalhii  (^)liejjr  of  RadioioKy 

We  believe  it  la  appropnate  to  adopt 
ihe  t\('M  reUtive  value  scale,  rather 
than  ihe  charge  based  S(  ale  that  we 
developed   As  nolnl  atnive.  the  ACR 
methinlology  appeareti  to  be  thnroujih 
lind  incluaive  of  a  wide  ranx*  ^^ 
inlereata  and  views  and  repreaenta  a 
refinement  lo  Ihe  (iiarge  ba»«d  relative 
value  a*:ale   Appxindu  (^  of  thia  intertm 
rule  compares  the  separate  sets  of 
valuea  for  certain  high  volume 
pnK;«duiTS 

We  have  accepted  A('R  s  relative 
valuea  fur  all  aei^ic«a  except 
angiography  and  interventiunal 
railiology   ACR'i  recommendationa  fur 
global  values  for  moat  angiography  and 
interventional  radioU>jiy  codea  exce«da 
ACR  a  chargf  baaed  valuea  for  theae 
two  types  of  Lodea  by  mor«  than  two  to 
one   Kor  nil  other  tjitegorlea  of  servicea. 
thia  IS  not  the  (.ase  Becauae  of  thia 
apparent  discrepam  y    and  becauae  of 
the  low  volume  of  office  baaed  or  global 
angiography    we  are  not  adopting  ACR  s 
global  relative  values  fur  any 
angiography  and  interventional 
radiology    Instead,  these  services  will  be 
paid  for  under  liH.ally  established  global 
H'laMve  values   Tlie  ai\giography  and 
interventional  cixles  to  be  paid  based  on 
lot  al  global  relative  values  are  liated  in 
Appendix  H  to  this  Interim  rule 

Additional  servi(  es.  such  as  the  level 
II    RUCWrS"  cixies.  level  III  !o»..al  (ahIps 
and  gervUes  described  by  any  new 


CTP-4,  codea  wvli  alao  be  paid  b«a«<i  on 
locaJ  relative  values.  Thia  ia  bacauae 
there  are  no  currant  national  ralatlve 
values  fur  thoae  aanricea.  (Sea  Appendix 
B  I  Camera  will  eatabliah  local  values 
based  on  advice  from  th«ir  madical 
directors  and  the  relationahipe  batween 
charges  and  alluwancas  for  various 
services.  We  will  review  the  local 
relative  values  established  by  earners  to 
ensure  that  thoaa  valuea  ara  reaaonable 

We  are  aware  tiiat  another  recently 
rt; leased  study  establishes  rasources 
based  values  fur  certaui  radiology 
services  The  study  by  William  C  Msiao. 
Ph  D  .  et  al ,  "A  National  Study  of 
Resource  Based  Relative  Valua  Scales 
for  Physician  Services",  The  New 
Ennlund  lourTHil  of  Mmiiana.  31B  (1968). 
8J5.  was  conducted  by  the  Harvard 
S«,h.x)l  of  Public  Health  and  its 
subcontractor,  the  Amencan  Medical 
Association,  and  funded  by  MCFA.  We 
intend  to  r«»view  that  analysis  or  other 
available  data  that  are  brought  to  our 
attention  and.  if  appropriate,  may 
propose  revisions  to  the  radiology 
relative  value  scale  Such  reviaions  may 
t)e  made  effective  at  tunes  other  than 
the  three-year  update  Intervals 
discussed  below 

Currently.  In  some  earner  areas,  three 
aspects  of  radiology  services  have  been 
or  ran  be  billed.  Tne  physician  can  bill 
for  the    professional  only"  aspects  of  a 
aervice,  such  as  reading  an  X-ray.  This 
IS  a  professional  component  billing.  An 
entity  can  also  bill  for  only  the  technical 
component  of  a  radiology  servica.  auch 
h»  the  taking  of  an  X-ray  Finally,  there 
can  also  be  a  bill  for  the  complete  or 
global  service  (that  is.  both  the 
professional  and  the  technical 
components)  Therefore,  a  radiology 
service  may  techmcjilly  be  three 
services.  Only  a  small  amount  of 
technical  component  billing  is  actually 
done  under  the  reaaonable  charge 
methodology  Most  radiology  service 
billings  are  on  a  global  or  professional 
only  basis. 

The  relative  value  scale  In  Appendix 
A  has  a  global,  prufessior.al.  and 
tetJinical  component  breakdown  for 
each  radiology  service  listed.  The  base 
procedure  on  that  relative  value  scale  is 
the  professional  component  of  code 
'TOlO,  Single  view  chest  x-ray;  that 
servu:*!  has  been  given  a  value  of  one 
(KM) 

Some  CFr-4  radiology  codes  have 
payment  related  modifiers  representing 
something  other  than  global, 
professional,  or  technical  services.  For 
example,  some  may  have  a  modifier  of 
"ZZ" .  which  means  that  the  procedure 
involved  unusual  circumstances.  Others 
may  have  a  mo<lifier  of  '52  .  which 
means  reduced  services.  In  earner  areas 


whera  prevailing  charge  screens  have 
not  been  aatabbahed  for  claims  with 
payment-related  modlfien  other  than 
blank  (global  servioe).  "26"  (profeasionai 
service),  or  TC"  (tecinical  aemce)  and 
thoae  claims  are  instead  paid  on  a  case- 
by-case  or  mdividual  conaideration 
basis,  this  practice  will  be  continued 
dunng  1980.  li  a  carrer  currently 
establishes  screens  for  radiology  codes 
with  other  than  blank,  "7ff'  or  "TC" 
modifiers,  the  carrier  will  eatabliah  a 
local  relative  value  for  the  serrice.  as 
modified.  (See  Appendix  B.)  Effective 
for  services  furnished  on  or  after 
lanuary  1,  1990.  no  payment-related 
unusual  modifiers  will  be  recognized  for 
fee  schedule  payment  purposes.  We  are 
recognizing  them  for  one  year  to  give 
earners  sufficient  time  to  phaae  out  their 
use.  We  do  not  believe  that  these 
modifiers  should  continue  to  be 
recognized  since  the  values  eetabUshed 
in  the  fee  schedule  are  intended  to 
represent  the  correct  value  for  the 
HCPCS  identified  code,  regardless  of 
whether  or  not  unusual  arcumatanoes 
were  associated  with  furnishing  the 
services. 

Also,  in  the  relative  value  scales, 
values  are  established  for  only  weekly 
management  radiation  therapy  codes. 
No  values  are  estabhshed  for  daily 
management  This  is  becauae.  effective 
April  1. 196S,  payment  will  be  made  on 
only  a  weekly  management  basis. 
Weekly  management  aenrices  will 
include  most  covered  services  furnished 
by  radiation  therapists  or  in  conjunction 
with  radiation  therapy.  Dally 
management  services  will  no  longer  be 
recognized  for  a  Medicare  payment 
becauae  of  the  difficulty  of  obtaining 
documentation  showing  that  daily 
physician  servicea  were  provided  to  a 
patient.  Weekly  management  on  the 
other  hand,  can  be  payable  even  if  a 
covered  physician  service  is  not 
furnished  at  the  time  of  each  individual 
treatment  By  paying  a  "global"  weekly 
treatment  fee.  fragmentation  of  services, 
which  occurs  with  daily  fees,  will  be 
reduced 

2.  Devplopment  of  Conversion  Factors 

As  required  by  section  1834(bMl)(B)  of 
the  Act  we  must  develop  appropriate 
conversion  factors  to  be  used  in 
determining  the  fee  schedules  for 
radiologist  services.  The  conversion 
factor  IS  the  dollar  value  used  as  a 
multiplier  with  the  service's  relative 
value  in  order  to  determine  the  fee 
schedule  amount  for  the  radiology 
service 

The  requirement  under  section 
1834(b)(4)  of  the  Act  that  the  fee 
schedules  developed  for  1969  be  budget 


neutral  was  a  significant  consideration 
in  our  development  of  appropriate 
conversion  factors.  Budget  neutral 
means  that  the  application  of  the  fee 
schedule  Is  to  result  in  outlays  for 
radiologist  services  that  are  no  greater 
nor  any  less  than  would  have  occurred 
in  1980  had  the  fee  schedules  not  been 
implemented. 

Another  issue  that  we  considered  was 
the  geographic  basis  for  which 
conversion  factors  should  be  computed, 
that  is,  at  the  locality,  the  carrier  area, 
or  the  national  level.  The  computation  of 
one  conversion  factor  for  the  entire 
nation  would  have  the  effect  of  creating 
one  fee  schedule  applicable  nationwide. 
We  decided  against  this  approach  in 
favor  of  locality  conversion  factors, 
because  of  the  provision  in  section 
1834a))(3)(A)  of  the  Act  that  we  take 
geographic  cost  variations  into 
consideration  when  developing  the  fee 
schedules. 

Locality-specific  conversion  factors 
will  result  In  each  locality's  keeping  the 
same  amount  of  aggregate  payment  for 


radiology  services  furnished  by 
radiology  providers  as  would  have 
resulted  If  these  services  continued  to  be 
paid  under  the  usual  reasonable  charge 
methodology.  Therefore,  to  the  extent 
that  geographic  variations  in  our 
Medicare  allowed  charges  reflect 
geographic  cost  variations,  those  cost 
variations  have  been  considered  in  the 
calculation  of  the  conversion  factor.  The 
result  Kvill  be  a  fee  schedule  for  each 
locality  in  the  carrier's  service  area. 

We  are  planning,  however,  to  have 
carriers  compute  a  carrierwide 
conversion  factor  to  be  available  for  fee 
schedule  pricing  in  localities  where  no 
current  locality  conversion  factor  can  be 
computed  This  could  occur  in  localities 
where  there  are  currently  no  portable  x- 
ray  suppliers  or  no  radiologists.  (See 
subsequent  discussion  regarding 
separate  conversion  factors  for  these 
two  groups).  A  carrierwide  factor  would 
be  available  to  be  applied  in  such 
locahties  if  a  physician  or  supplier 
covered  by  the  fee  schedule  were  to 
move  into  the  area. 


The  conversion  factors  [CF]  will  be 
computed  by  dividing  the  estimated 
total  Medicare  charges  that  would  have 
been  allowed  in  1989  under  the 
reasonable  charge  methodology  for 
physicians  and  suppliers  subject  to  the 
fee  schedule  by  the  sum  of  each 
radiology  service's  relative  value  (RV) 
times  the  frequency  fFreq)  that  the 
service  [Procj  was  performed  by  the 
individuals  in  the  year  ending  June  30, 
1988.  The  estimated  total  Medicare 
charges  are  determined  by  multiplying 
the  lowest  of  the  1989  reasonable  charge 
screen  (RCS)  that  would  have  gone  into 
effect  absent  the  fee  schedule  under  the 
provisions  of  {  405.502  and 
S  405.555(c)(2)  for  each  physician  or 
suppber  (MD),  by  the  frequency  fFreq) 
with  which  the  service  (Pixic)  was 
performed  in  the  year  ending  June  30. 
1988.  The  quotient  is  then  multiplied  by 
.97  to  yield  the  three  piercent  savings 
required  by  law. 

Thus, 


CF  -  0.97 


(Freq  MD,Proc,)(RCS)-(-  . . .  -KFreq  MD,ProcJ(RCS]  -^  (Freq  MD,Proc,)(RCS)  -t-  . . .  4  fFreq  MD.Proc)(RCS) 
(Freq  ProciJ(RV  Proc,)  -f  (Freq  Proo,)(RV  Proc,)-)-  . . .  +  (Freq  ProcKRV  ProcJ 
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The  conversion  factors  will  be 
computed  by  each  carrier  and  will  be 
subject  to  HCTA  regional  office 
approval. 

Thus,  as  required  by  the  statute,  we 
have  set  the  fee  schedule  payment 
amounts  at  97  percent  of  the  amounts,  in 
the  aggregate,  that  would  have  been 
paid  in  the  absence  of  the  fee  schedule. 
To  the  extent  the  implementation  of  the 
fee  schedule  results  in  behavioral 
changes  in  the  provision  of  radiology 
services,  the  fee  schedule  may  not  result 
in  a  three  percent  reduction  in  aggregate 
Medicare  payments.  We  intend  to 
monitor  the  aggregate  amounts  being 
paid  under  the  fee  schedule  to  determine 
how  closely  they  approximate  97 
percent  of  the  amounts  that  would  have 
been  payable  on  a  reasonable  charge 
basis. 

One  aspect  that  we  will  specifically 
evaluate  will  be  the  relationship  of 
actual  charges  to  the  fee  schedule 
amount,  compared  with  the  relationship 
of  actual  charges  to  the  reasonable 
charge  screens  used  prior  to  the  fee 
schedule.  Generally,  under  the 
reasonable  charge  system.  Medicare 
payment  is  based  on  the  lower  of  the 
actual  charge  or  the  applicable 
reasonable  charge  screen.  In 
establishing  the  conversion  factor,  we 
used  the  applicable  reasonable  charge 
screen;  however,  we  did  not  factor  into 


the  conversion  factor  computation  the 
effect  of  actual  charges  lower  than  the 
reasonable  charge  screen.  Our  reasons 
for  not  doing  this  are  that — 

*  Situations  in  which  physicians 
chaise  less  than  the  reasonable  charge 
screen  are  relatively  rare  and 
insignificant  when  they  do  occur  and 

•  The  degree  to  which  radiologists 
occasionally  charged  less  than  the 
reasonable  charge  screen  in  the  past 
will  likely  be  the  same  under  the  fee 
schedule. 

Thus,  our  assumption  is  that  the 
resultant  conversion  factors  under  the 
fee  schedule  are  budget  neutral  (minus 
three  percent)  compared  to  what  would 
have  been  paid  under  the  reasonable 
charge  system.  During  1989  we  intend  to 
closely  review  both  our  experience 
under  the  fee  schedule  and  historic 
charging  practices  of  radiologists,  to 
evaluate  the  validity  of  our  assumptions. 
If  they  prove  to  be  incorrect  we  will 
propose  an  appropriate  downward 
adjustment  in  the  conversion  of  factor  at 
the  time  of  a  subsequent  update. 

Section  1834(b)(3)(B)  provides  that  we 
may  consider  spedaJty  differentials  in 
developing  the  relative  value  scale  and 
fee  schedules.  We  have  decided  that 
carriers  should  establish  conversion 
factors  for  portable  x-ray  suppliers 
separate  from  those  applicable  to  all 
other  entitles.  Althou^  portable  x-ray 


suppliers  are  paid  under  the  same  codes 
as  others,  the  technical  component  x- 
ray  services  that  they  furnish  are 
generally  different  from  the  x-ray 
services  furnished  by  others.  Portable  x- 
ray  services  tend  to  involve  special 
equipment  requiring  extra  time  for 
assembling  and  dismantling.  Also,  the 
patients  are  often  elderly  nursing  home 
or  homebound  patients  requiring  extra 
time  and  care  for  the  set-up  of  the  x-ray. 
Therefore,  to  the  extent  that  the 
experience  of  nonportable  x-ray 
supphers  has  influenced  the  relative 
value  amounts  of  the  "common  "  codes, 
portable  x-ray  suppliers  could  be 
disadvantaged.  A  separate  conversion 
factor  accommodates  for  this  and  the 
ultimate  payment  outcome  amounts  lo  a 
separate  relative  value  scale  for 
portable  x-ray  suppliers.  Other 
categories  of  radiology  supplier,  on  the 
other  hand,  do  not  often  share  their 
high-volume  codes  with  other  types  of 
suppliers.  For  example,  radiation 
therapy  codes  are  generally  billed  by 
only  radiation  oncologists.  Therefore, 
generally,  no  other  category  of  supplier 
has  influenced  the  relative  values 
established  for  these  codes.  As  a 
consequence,  no  separate  relative  value 
scale  or  conversion  factor  is  needed  to 
limit  the  influence  of  one  type  of 
suppher  on  the  most  pertinent  relative 
values  of  another. 
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3.  Code  Collapain^ 

Them  are  over  700  axi«Mi  that  we  are 
conaidertnK  to  repreaent  rmdiolofjy 
•••rvK  ea  We  receive  very  few  billa  for 
many  of  thoae  codea  Although  we  are 
not  dt-iuiin^  or  reviaing  any  of  the 
railiiilogy  (xxiea  aa  a  pari  of  ihia  interim 
rule,  we  are  aoliatin^  lu^ieationa  for 
railioloRy  code  deletiona  or  rpviaiona 
•\.iy  commcnta  we  receive  concemin^j 
the  reviauin  or  deletion  of  radiolony 
oxlt-B  will  be  considered  aa  a  p«n  of 
any  future  chan^'^a  MCFA  may 
rerommend  as  a  part  of  the  ClT-4 
procedure  code  update  procesa. 

F  Mfi/iod  of  Paym«nt  Under  ihe 
liad:oU*y(y  Fife  S<.:f)eKfule» 

Aa  discussed  akwve  In  aection  IV  A  of 
this  preamble,  aection  lft35<a)(l)(n  of  the 
Act  requires  that  Medicare  s  payment 
for  rndioloftlal  services  is  SO  percent  of 
the  lesser  of  the  actual  charge  or  the 
radiology  fee  schedule  amount. 
Howevnr   section  l(W4(b)(4KU)  of  the 
Act  requires  that  the  same  payment 
distinctions  between  participatinx  and 
nonparricipatinK  phyticians  that  apply 
(i)  prevailing  charj(«s  as  set  forth  in 
!.•<  Hon  lft4^h)(4)(A)(lv)  of  the  Act  aUo 
apply  to  radiology  fee  schedule 
puyments  Section  4(>42(rl  of  Pub  L  ino- 
axj.  as  amended  by  411ir)(2|  of  Pub  L 
lUO-JfllX  amended  swctiuo 
lrt4,a(b)(«)(A)(iv|  of  the  Act  to  pn)vtde 
that  the  prevailing  charge  level  for 
nonparticipatmg  physiuana  Ls  W6 
pen:ent  of  the  lev«l  for  p«rtiapating 
phytu.idns  Therefore,  non pa nici paling 
phynicians   and  suppliers   fee  schedule 
amounts  are  equal  to  tt5  percent  of  the 
fee  schedule  amount  applicable  to 
par'icipaling  physicians  and  suppliers 

In  addition,  sectionn  ltl54(b||'i|[A|  and 
(P|  i>f  the  Ai  t  plat:e  a  limit  on  the 
amount  a  r.oiipartu:ipdting  physician  or 
ii\H  plier  I  rfii  (.hdrge  a  Medicare 
tieui'fi,  irtry  for  a  servue  for  which 
pnv'in-nl  m  nirtdf  under  a  radiology  fee 
•uhedtiif   In  \^tm  (that  is,  Apnl  1,  itWU 
through  Dfiemtwfr  Jl.  198W).  the 
noiip»ir'u.ipating  physician  or  supplier 
mn  I  htirge  no  more  than  125  pen.ent  of 
the  fee  st  hfdule  amount  applicable  to 
the  serviLe   In  UKM).  the  limit  on  charges 
Is  1^  percent  of  the  fee  schedule 
anmun!  and  after  laW),  the  limit  on 
if;firy«»s  ts  115  percent  of  the  fee 
»(  hedule  amount   (Sim  e  a 
iionpar'u  ipating  physician  s  or 
«upplier  s  fee  si  hedule  amount  is  U5 
P»T<  ent  of  a  participating  phyiician's  or 
(u^'plier  *  fee  s<  hedule  amount,  the  limit 
on  the  charge  made  to  the  bent'Tiaary  in 
X'MM  on  or  after  .\pnl  1.  198«.  for 
example.  Is  1Z5  percent  of  the  95 
percent  )  When  the  charge  limit 
»pe<  Ifled  by  section  ia34{b)(5)(A)  and 


(B)  applies,  ihe  maximum  allowable 
actiial  charges  (MAACs).  ettabliahed 
under  section  1842<)){lKB)  of  the  Act,  do 
not  apply. 

Under  section  l«34<bM?l{C)  of  the  Act. 
if  a  phy«jaan  or  supplier  knowingly  or 
willfully  tmpoaes  a  charge  In  violation  of 
the  limit  on  charges,  the  Secretary  may 
apply  sanctions  agamst  the  physician  or 
supplier  (that  Is.  excluding  the  physician 
or  the  supplier  from  the  program  or 
imposing  civil  money  penaltiea.  or  both) 
These  regulations  do  not  include  details 
regarding  the  sanction*  process. 
Regulations  now  being  developed  by  the 
Department  s  OfTice  of  Inspector 
C/eneral  will  include  details  on  this 
provision 

C  I'pdatinfi  the  Relative  Value  Scale 

and  Convention  Factors 

As  required  m  section  1834(>i)(4)(C)  of 
the  Act.  fee  schedule  values  will  be 
updated  annually  by  the  percentage 
increase  in  the  MEl. 

We  wiU  also  revise  the  radiology  fee 
schedules  at  least  every  three  y9ej%, 
primarily  for  the  purpose  of  adding  new 
services  or  new  procedure  codes  Until 
these  revisions  are  made,  earners  will 
pay  for  any  new  services  or  new  codes 
under  a  local  fee  schedule  (that  is.  on 
the  basis  of  a  local  relative  value  scale 
and  the  locality  s  convention  factor) 
(See  Appendix  B  )  New  services  will  be 
added  to  the  national  relative  value 
scale  fee  schedules  after  we  have  had 
the  opportunity  to  consult  with  the 
American  College  of  Radiology  and 
other  interested  organizations  regarding 
appn)pnata  value*  for  the  new  services 

At  the  time  of  the  revisions,  new 
national  relative  values  and  conversion 
factors  will  be  established. 

If.  after  a  fee  schedule  is  effective. 
there  is  deletion  of  a  CPT-4  code  with  a 
CPUS  referral  to  a  diffcrt'nt  current  code, 
wf  will  implement  that  change  in  the  fee 
schedules  when  HCPCS  changes  in  the 
reasonat)le  charge  system  are  being 
made  This  will  not  involve  the 
eatatilishment  of  new  fee  schedule 
values 

W  hen  there  is  merely  a  deletion  of  a 
code  from  HCJ'CS  and  no  croaa-referral 
to  another  code,  there  is  no  need  to 
develop  a  new  fee  schedule  value. 
Implementation  of  the  deletion  will 
occur  when  KCPCS  changes  are  made  m 
the  reasonable  charge  system. 

If  there  is  a  fragmentation  of  a  current 
code  and  the  new  codes  are  not 
(  omponents  of  the  old  (for  example, 
procedure  code  X  represents  a 
pr'icedure  done  on  either  the  right  or  the 
Ifft  side  and  that  code  is  fragmented 
into  two — one  for  the  procedure  on  the 
left  sida  and  the  other  for  the  procedura 
on  the  nght  side),  each  of  the  one  or 


more  new  codes  will  receive  the  fee 
schedule  value  of  the  predeceaaor  code. 
Asain.  there  will  be  no  new  fee  schedule 
values  Involved  and  we  will  implement 
the  change  when  the  HCPCS  changes 
are  made  in  the  reasonable  charge 
system  If  the  new  codes  were 
components  of  the  old,  the  relative  value 
of  the  old  code  will  be  divided  evenly 
among  the  new  codes  unless  we  instruct 
otherwise. 

If  two  or  more  "component"  codes  are 
collapsed,  into  a  single  new  code,  the 
fee  schedule  values  for  the  resulting 
codes  will  be  the  sum  of  the  values  of 
the  component  services.  The  change  will 
be  implemented  when  HCPCS  changes 
are  made  in  reasonable  charge. 

When  language  revisions  are  made  tn 
the  deacnption  of  a  given  code,  we  will 
make  any  appropriate  changes  in  the 
code's  relative  value  at  HCPCS 
conversion  time 

H.  ContinuaUon  of  Reasonable  Charge 
Screens 

Since  the  radiology  services  furnished 
by  physicians  and  suppliers  who  are  not 
subiect  to  the  fee  schedule  continue  to 
be  paid  under  the  general  reasonable 
charge  rules,  we  will  continue  to 
compute  reasonable  charge  screens  for 
radiology  services. 

Customary  charges  for  radiology 
services  will  continue  to  be  computed 
for  all  physiaana  and  suppliers, 
including  physicians  and  supplier*  who 
are  subject  to  the  fee  schedule. 
Phyjiaans  and  suppliers  not  subject  to 
the  fee  schedule  must  continue  to  have 
customary  charges  computed  for  them 
because  they  wiU  continue  to  receive 
payment  for  radiology  services  on  a 
reasonable  charge  basis.  Fee  schedule 
physicians  and  suppliers  also  must 
continue  to  have  customary  charges 
computed  for  their  radiology  services 
because,  as  is  discussed  below,  those 
customary  charges  will  be  used  to 
compute  prevailing  charges. 

Camers  will  have  to  continue  to 
compute  area  prevailing  charges  for 
radiology  services. 

In  earner  areas  where  radiologists' 
charges  are  merged  with  those  of  other 
physicians  to  compute  prevaiUng 
charges  (that  is.  where  there  is  no 
unique  radiology  prevailing  charge), 
prevailing  charges  must  be  computed — 
to  be  applicable  to  any  physician  not 
subject  to  the  fee  schedule — and  those 
prevailing  charges  must  be  based  on  the 
customary  charges  of  both  physicians 
subtect  to  the  fee  schedule  and  those 
who  are  not. 

In  computing  prevaihng  charges  for 
radiology  services,  we  will  include  in 
the  array  the  customary  charges  of 


physiciaas  aad  ugpfLen  who  Mse 
subject  to  the  iee  ■■rhitriuir  This  m 
because  the  oonoept  «f  •  imiMiiii^ 
charge  tthat  is.  mat  the  Atti-adiaated 
prevasUiig  chaiye)  is  that  A  m  a  mea 
of  bowpbyaictaasia  the  area  iiave  i 
chaifiDg.  aat  a  aennre  Df  favw  tker 
have  been  or  wdl  lie  paid,  II  a 
irrelevant  haw  Madioaae  pajrs 
phyaiciaa*  (oa  a  raaaosaMe  chsiige  «-  a 
fee  schedule  basis]  when  determining 
whether  their  charges,  ii  tivt^kkAe  in  our 
data  system,  ^ouM  be  umd  tn 
compating  cBCtomary  aad  prevaSing 
ckMges.  AH  actaal  charges,  segarcBess 
of  our  methad  of  payment  to  the 
physicians,  will  be  tised.  Tins  is 
consistent  with  our  regrfations  at 
§  405.504,  which  discuas  how  prevailing 
charges  are  to  be  determined.  TTiat 
section  does  not  indicate  that  only 
customary  charges  of  physicians  under 
the  reasonable  cturge  system  are  to  be 
used. 


Ta8(£  l—PmojEcrEo  Mgcncmie  Savwqs 

AS  A  Remit  of  fiBE  aOMODULES  FOR 


VL  Wagirtalary  tnisart  StatweHt  and 
PlanUlity  AMlyns 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291J 
requires  ns  to  prepare  and  pnbtish  a 
regtdatmT  iinpact  analjrsia  for  any 
interim  rale  thai  meets  one  of  the  E.O. 
criteria  far  a  "major  nde";  fliat  la,  that 
will  be  likely  to  result  in— 

•  An  annual  eSect  oa  the  economy  of 
$100  miUion  or  more; 

•  A  m&yot  JacreaBe  in  costs  ar  phoes 
for  consumers,  tadivsdiud  iadaatrieft, 
FaderaL  State,  or  loc«d  ^averaraeBt 
agencies,  or  geograpihir  mginns:  or 

•  Sigiifinat  aidwiBiaecgeolBan 
competitooa  employinent.  investment, 
productivity,  ianovatioa,  oroa  the 
abUity  of  Unitod  Stataa-tesed 
enterpriaes  to  oompete  with  fereign- 
based  enterpriaes  in  dnrnerte  or  export 
markets. 

According  to  data  from  HCFA's 
BMAD  system,  aRowed  charges  for 
radiology  procedures  performed  by 
radiologists  in  calendar  year  1986  were 
approximately  $1,6  bilUoa.  Section 
ie34[b)(4]  of  the  Aot  reijiares  that  the 
Secretary  develop  ptelimtiaary  iee 
schedules  for  1989  thai  me  budget 
neutral.  However,  the  fee  sdiedules  that 
are  eslabli^ied  ior  achial  payment 
purposes  for  radial ngjst  aendxies 
furnished  ID  1980  iiutst  jie  97  ^arcent  «>f 
the  amounts  eatatrlisbed  in  the 
preliminary  fee  nrhnrinlrs 

We  mmUKifmtB  thai  this  iatenm  mie 
will  nadl  in  the  i 


FY 
19B9 

FY 
IflOO 

•FY 
.tSBI 

tats 

MBS 

FY 
t9»4 

$15 

S3£ 

S40 

«so 

S55 

MO 

>  Roundeeio  tw  nsarast  95  fflNnn. 

Although  we  have  reduced  the  fee 
schedule  amotmts  by  three  percent  our 
estimates  do  not  refletrt  a  tlu-ee-percent 
•awngB.  Ihis  is  doe  to  Ihe  effects  at 
rouncUng  to  ihe  nearest  five  mdbon 
dollats,  anticipated  f^jangpf  a  the 
behaviar  patterns  of  pkysidana,  savings 
not  being  realised  in  the  year  in  whicii 
the  service  it  fansished  due  to  a  time  lag 
ia  h^Uiog,  and  the  regidatian's 
implementation  date -cCf  April  1. 1986 
(which  means  ftat  only  six  mon^  of 
savingsare  reallaed). 

In  artriition.  we  antic^ate  diat 
physiciaaB,  in  fesponae  to  this  iee 
schedule,  may  change  their  be^visral 
patlams.  These  riiangnn  auy  inrhidc 
increased  utilization  or  increased 
intensity  of  services,  in  order  for  them  to 
maintain  current  levels  of  Medicare 
reimburseraenl 

This  interim  rule  does  not  meet  the 
SlOO  miUioB  oiteEioD  nor  do  we  believe 
that  it  meets  the  other  E.0. 12291 
criteria.  Tbereiore,  this  iatehB  nile  is 
not  a  maior  rule  under  E.0. 12291.  and 
an  intenm  tegalatory  impact  analysis  is 
not  required. 

B.  Reguhtery  Fhxitnlity  Act 

We  generally  prepare  a  regulatory 
flexibihty  analysis  that  is  consistent 
with  the  Regulatory  Flexibihty  Act 
[RFA]  {5  U.S.C.  6(»  through  6l2j  wiless 
the  Secretary  certifies  that  an  interim 
rule  wiU  not  have  a  sigaificant  economic 
impact  on  a  substantial  nun:d)er  of  smaQ 
entities.  For  purposes  of  the  RFA  all 
physicians  are  treated  as  small  entities. 

This  interim  rule  implements  sections 
W33la)(lKJ)  and  1834fb)  of  the  Act  as 
amended  by  section  4049  of  Pub.  L  100- 
203  and  section  411(f){ff)  of  Pub.  L  100- 
380.  We  are  preparing  a  regulatory 
flexibihty  analysis  for  this  interim  rule 
because  of  the  large  number  of 
physicians  who  wffl  be  aRurted  and  the 
significance  and  potential  controversy 
of  these  provisions. 

Section  Iie2(b5  of  the  Social  Security 
Act  requires  the  Secretary  to  prepare  a 
regulatoiy  in^Mct  analysis  if  an  mterim 
rule  ma_y  have  a  significant  impact  on 
the  operations  of  a  sirtwtantial  mnnber 
of  soiaU  mral  bospitais.  Such  aa 
analysis  must  ooiifam  4o  the  p(*MnoDS 
of  section  404  of  the  JIF  A  For  parposes 
of  sectina  lt02(faj  af  <the  MA,  we  define  a 
small  runal  Vriritrd  as  a  >"np^*»)  with 


fewer  than  SS  beds  located  ontede  oi  s 
Metropolitan  Sfetiatical  Area. 

We  an  not  pfeparing  a  raral  hospital 
inpact  statemeoFt  sinoe  we  have 
determiBed,  and  #ie  Secretary  certifies, 
diat  this  interim  rule  will  not  have  a 
B^mficant  eoonomic  isarpact  on  the 
operations  of  a  sabstannal  mmiber  of 
small  renal  boapitaU. 

1.  Impact  OB  Physicians 

It  is  dear  Hiat  ^  fee  schedule 
estabbriwd  by  ftiis  regulatron  will  affed 
a  substantial  nanibei  tA  physicians 
These  physicians  can  be  divided  into 
three  catcgoiies.  Those  who  are 
Araerican  Board  of  Radiology  (ABR}- 
certified.  ABR-eligible.  or  physicians  for 
whom  Bt  least  SO  percent  of  their  tntal 
Medicare  Part  B  charges  are  for 
racMogy  servtces.  As  of  December  31, 
1986,  thCTe  were  8,345  radiologists 
practicing  in  the  United  States  with 
6,365  being  certified  by  their 
corresponding  board  (Physician 
Characteristics  artd  Distribution  in  the 
U.S.,  W8B.  Department  of  Data  Release 
Services.  Division  of  Survey  and  Data 
Resomres.  American  Medical 
Association,  1987).  We  expect  that  most 
of  these  physicians  will  be  subject  to  tlie 
fee  schedules. 

In  order  for  the  fee  schedule  to  apply 
to  a  radiology  service,  the  service  has  to 
meet  the  following  criteria:  (1)  The 
service  must  be  a  radiology  service:  and 
(2]  the  service  must  be  performed  by  or 
under  the  supervision  of  an  ABR- 
certified  or  ABR-eligible  physician  or  by 
a  physidan  with  at  least  SO  percent 
radiology  service  charges.  Radiologuts 
as  a  group  had  a  Medicare  partidpatioa 
rate  of  40  percent  in  1987  and  a 
Medicare  assignment  rate  of  73  percent 
in  1986. 

As  added,  section  ia34(b)(4)(Aj  of  the 
Act  provides  that  the  Secretary  will 
develop  prelimioary  fee  sohedides  kir 
1989.  that  are  desi^aed  to  result  m  the 
same  amount  of  aggregate  payments 
(less  any  ooiBSuraace  and  deductibles 
under  sections  1833(a)(H[Jl  and  1833{b] 
of  the  Act]  for  raiholojpst  services 
furnished  in  1989  as  would  have  been 
made  if  ^bs  section  had  not  been 
enacted.  Sectkm  1634(bM4)(B]  of  the  Act 
requires  that  the  fee  achedkiles 
established  nnder  this  paragraph  for 
radiologist  services  femished  in  IMB  be 
97  p^cest  ef  the  aaonnts  pemutled 
under  the  pDeliminery  fee  schedoles 
developed  ander  18»l(bM4KA]  of  the 
Act.  Consequently,  the  overall  impact  of 
the  fee  schedules  on  the  radiology 
industry  as  a  whole  in  188B  will  be  an 
average  three-percent  reductica  ia 
Medicare  fee  levels.  For  thoae  years 
after  laaa  iee  schednle  vahies  wtU  be 
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updated  annually  by  the  M«dicar« 
Rconomic  [ndax.  At  leaat  every  three 
yean,  new  Mrvicea  will  be  added  at 
appraphate  and  the  fee  schedule  lyttem 
will  he  rebaaed  uatng  a  new  relative 
value  Bcala  and  new  conversion  factors 

a  ParUcipaUng  Phyijcians.  The  three 
percent  reduction  In  the  fee  schedule 
amounts  will  not  necessarily  result  In  a 
three  percent  reduction  In  Medicare 
payments  to  an  Individual  physician 
First,  there  may  be  redistributions 
involved  in  the  shift  from  the  reasonable 
char|{e  payment  methodology  to  the  fee 
schedule.  Payment  for  an  Individual 
service  and  for  the  particular  mix  of 
services  furnished  by  a  physician  may 
t>e  more  or  less  than  97  percent  of  the 
amount  the  physician  currently  receives 
on  a  reasonable  charge  basis  for  the 
same  services.  Second,  there  may  be 
behavioral  changes,  for  example. 
chanj{es  In  the  volume  or  mix  of  services 
a  physician  provides.  In  response  to  the 
different  amounts  received  under  the  fee 
schedule  that  would  afTect  the  total 
payments  received  from  Medicare. 
Finally,  paymentj  for  any  nonradiologlc 
services  furnished  by  the  physician  are 
unaffected  by  the  fee  schedule 

b  Nonpartjcipating  Phyticians 
Nonparticipating  physicians  will  also  be 
affected  by  this  Interim  rule  to  the 
extent  that  their  covered  services  will 
be  Bubtect  to  the  fee  schedule  Section 
1834(b)(5HB|  of  the  Act  places  an  upper 
limit  on  the  amount  that  a 
nonparticlpating  physician  or  supplier 
can  riiarge  t>eneficlaries  In  1969,  the 
first  year  of  Implementation,  the 
maximum  allowable  actual  charge  will 
be  125  percent  of  the  fee  schedule 
amount.  In  the  second  year,  It  will  be 
120  percent  of  the  fee  schedule  amount, 
and.  In  the  third  and  subsequent  years. 
It  will  be  lis  percent  of  the  fee  schedule 
amount.  A  nonpartlulpating  physician's 
fee  schedule  amount  will  be  98  percent 
of  a  participating  physician  s  fee 
schedule  amount.  Therefore.  In  1980.  for 
example,  the  nonparticlpating 
physician's  upper  charge  limit  will  be 
IZS  percent  of  95  percent  of  the  amount 
allowed  for  participating  physicians 

2.  Impact  on  Portable  X-ray  Suppliers 

Portable  X-ray  suppliers  bill  using 
specialty  code  63  under  the  HCFA 
BMAO  system.  Aj  of  April  1988,  there 
were  approximately  440  poriable  X-ray 
suppliers  in  the  United  States.  These 
suppliers  account  for  slightly  less  than 
two  percent  of  all  total  allowed  charges 
for  radiology  services. 

We  are  using  a  separate  conversion 
factor  for  portable  X-ray  suppliers 
because  if  we  wera  to  use  a  combined 
converalona  factor  (that  la.  one  that 
Includes  lx>th  portable  X-ray  suppliers 


and  physicians  fiumlahing  radiology 
servicea)  payments  would  be 
redistributed  between  portable  X-ray 
suppliers  and  other  physicians 
furnishing  radiology  services. 

We  believe  that  the  Impact  on  these 
suppliers  will  be  similar  to  the  one 
experienced  by  physidaiu.  Our 
rationale  Is  the  same  aa  the  one 
advanced  above  for  participating 
physiuans. 

3  Impact  on  Beneficiaries 

Wa  believe  that  this  Interim  rule  will 
have  a  negligible  effect  upon 
beneficiaries  out-of-pocket  expenses. 
Our  main  concern  Is  the  effect  on 
Medicare  beneficiaries  out-of-pocket 
expenes  on  nonasaigned  claims. 
Congress  has  addressed  this  concern  by 
placing  an  upper  limit  on  the  amount 
which  a  nonparticipating  physician 
could  charge  l>ene{^daries.  In  1968.  the 
upper  limit  will  be  125  percent  of  the  fee 
schedule.  In  1990  It  will  be  120  percent  of 
the  fee  schedule,  and  in  1991  and 
subsequent  years  It  will  be  115  percent 
of  the  fee  schedule 

C.  Altamativtn  ConBidered 

Our  consideration  of  alternatives  is 
limited  because  of  the  provisions  set 
forth  In  section  4049  of  Pub.  L  100-203. 
However,  within  this  overall  constraint, 
we  have  latitude  In  establishing  the 
relative  value  scale,  and  the  conversion 
factors.  In  section  V  of  this  preamble, 
we  discuss  the  methodologies  that  we 
considered  for  each  of  these  policy 
Issues  and  our  rationale  for  choosing  a 
particular  methodology 

D  Concluson 

Medicare  payment  for  radiologist 
services  will  vary  among  individual 
participating  and  nonparticipating 
physicians  to  the  extent  that  there  are 
differencea  In  the  particular  mix  of 
covered  radiology  services  they  furnish 
to  Medicare  patients  and  tn  the  amount 
physiaans  charge  for  covered  services 
prior  to  the  implementation  of  this  fee 
schedule. 

Similariy.  Medicare  payment  for 
radiologist  services  provided  by 
portable  X-ray  suppUers  will  vary 
among  individual  suppUers  depending 
on  how  much  of  their  business  Is 
Medicare  derived,  and  the  amounts  they 
charge  for  their  service*. 

VII.  Otiiar  Required  InfonBatioo 

A  Interim  Rule  With  Comment  Period 

Section  4049(b)(2)  of  Pub.  LlOO-203 
established  January  1. 1969.  as  the 
effective  data  for  the  implementation  of 
the  radiology  fee  schedule.  However,  for 
the  reasons  discussed  below,  we  have 


been  unable  to  meet  that  deadline  In 
order  to  achieve  the  objectives  of 
section  4049  within  a  timeframe  as  close 
as  possible  to  the  Congressionally- 
pretcribed  effective  date,  we  have 
determined  that  it  is  necessary  to 
pubUsh  this  regulabon  as  an  Interim  rule 
pursuant  to  the  authority  granted  tn 
section  4039(g)  of  Pub.  L  100-203.  This 
regulation  will  be  Implemented  April  1. 
1969 

The  development  of  a  new  relative 
value  scale  and  fee  schedule  for 
radiologist  services  that  meets  the 
standards  prescribed  by  Congress  has 
proved  to  be  an  exceedingly  complex 
task.  Congress  directed  that  the  fee 
schedule  be  based  on  a  variety  of 
factors  respecting  the  manner  in  which 
physicians  furnish  radiology  services 
and  that  the  fee  schedule  t>e  equitable 
and  promote  efficient  and  effective 
provision  of  those  servicea.  Congress 
also  directed  that  in  developing  the 
schedule,  we  consult  cloeely  with  the 
niysician  Payment  Review  commiaaion. 
the  American  College  of  Radiology,  and 
other  affected  organixalion*.  We  have 
acted  as  expeditious^  aa  poeaible  to 
gather  data,  to  meet  wfth  affected 
parties,  to  soUdt  their  Input  on  the 
design  of  the  relative  value  scale  and  to 
discuss  with  them  the  numerous  options 
that  have  come  under  consideration.  We 
have  also  sought  to  expedite  the  process 
through  shortened  timeframes.  Despite 
these  efforts,  publication  by  the  January 
1,  1969  effective  date  has  eluded  us 

We  had  expected  to  publish  an 
interim  rule  before  January  1, 1989. 
However,  shortly  before  pubhcation.  we 
discovered  several  methodological 
problems  with  the  computation  of  the 
conversion  factors  necessary  for 
translating  the  relative  values  of  the 
relative  value  scale  into  the  payment 
amounts  found  on  the  fee  schedule. 
These  methodological  errors  had  the 
effect  of  lowering  the  payment  for  all 
services.  After  consulting  with 
American  College  of  Radiology  and 
other  interested  groups  we  determined 
that  it  was  necessary  to  delay 
Implementation  of  the  fees  schedule 
until  April  1, 1969  in  order  to  correct 
those  methodological  errors. 

Section  4039(g)  of  Pub.  L  100-203 
provides  that,  if  necessary,  we  may 
issue  regulations  to  implement  certain 
provisions  of  that  law,  Induding  the 
radiology  fee  schedule  and  other 
Medicare  reforms,  on  an  interim  basis. 
Congress,  in  Pub.  L.  100-203,  charged  the 
agency  with  developing  and 
Implementing  several  significant  and 
complex  payment  reforms.  Congress 
recognized,  however,  that  the  agency 
may  not  be  able  to  both  develop  the 


regulatioDs  nacesaary  to  in^yieoMnt 
theae  cefoRBS  and  eqg^e  Is  the  lime- 
consuming  and  Ksoarce-<xinavBiBg 
process  entailed  by  the  notioe  and 
comment  procedure  before  the  effective 
dates  which  it  pceschbed.  At  4be  same 
time.  Congress  recognized  that 
interested  parties  should  be  given  an 
opportunity  to  comment  on 
implementing  regulations.  Therefore,  it 
authorized  the  Secrelaiy  to  provide  a 
comment  period  after  iii^>laMiaaiatk>a  of 
the  regulation  and.  in  the  case  of  the 
radiology  fee  schedule,  specified  that 
there  be  dose  consultation  between  the 
agency  and  affected  groups.  For  reasons 
explained  below,  we  beUeve  ftiat  this 
procedure  is  a  particularly  appropriate 
means  of  accommodafmg  fhe  interests 
and  needs  of  all  parties — fee  agency.  'Qie 
affected  groups,  arui  the  public  at 
large — in  this  case. 

Publication  of  an  interim  rule  is 
necessary  in  order  for  us  to  reaSze  the 
objectives  that  Congress  intended  the 
radiology  fee  schedule  to  achieve. 
Congress  intended  fhe  radiology  fee 
schedule  to  provide  for  an  equitable 
method  of  radiology  payment  under 
which  payment  for  those  radiology 
procedures  determined  te  be  overvalued 
would  be  ro<hiced  and  payment  fer 
hitherto  undervahied  procedures  weaM 
be  increased.  The  fee  schedule  was  also 
intended  to  adiieve  a  three  percent 
budgetary  savings.  Congress,  nooreover, 
believed  that  the  pubUc  interest  would 
be  served  best  if  this  new  payment 
policy  were  put  in  place  on  January  1. 
1989.  The  methodological  errors  in  the 
conversion  factors  would  have  resulted 
in  the  underpayment  of  all  procedures, 
thereby  frustrating  the  goal  of  equitable 
payment  among  radiologists.  Therefore. 
in  order  to  achieve  this  goal,  we  felt  it 
necessary  to  delay  Implementation  of 
the  fee  schedule  until  the  errors  were 
corrected.  Now  that  the  errors  have 
been  corrected,  however,  we  feel  it 
necessary  to  proceed  as  promptly  as 
possible. 

Were  we  to  go  through  the  traditional 
notice  and  comment  process,  we  would 
have  to  leave  the  current  radiology 
payment  policy  in  place  for  an  extended 
period  of  time  subsequent  to  the  date 
Congress  intended  the  new  payment 
policy  to  go  into  effect.  This  would  make 
realization  of  the  three  percent  savings 
more  difficult  It  would  also  be  contrary 
to  Congress's  admonitiaB  &al  we  put 
the  fee  schedule  in  place  by  January  1, 
1989.  We  believe  that  our  delay  to 
corred  the  erroneous  methodology 
coupled  with  publication  of  this 
regulation  in  interim  fcuis  is  necessary 
to  preserve  (be  objectives  of  agitable 
payment  cost-savings,  fee  schedule 


integrity,  and  timely  implementatios  to 
the  maximum  extent  possible 

In  addatkm,  the  process  we  have 
employed  ia  the  development  of  this  rule 
and  the  process  we  will  employ  in  the 
interim  between  pablicatian  of  this 
interim  rule  and  ^blication  of  a  final 
rule  are  moiie  than  adequate  to  ensure 
that  all  interested  parties  have  an 
opportunity  to  voice  their  ideas  and 
concerns  and  have  fiiem  considered  by 
the  agency.  As  ripeady  noted,  we  have 
consnhed  closely  and  exienoively  wHh 
the  Americaa  Cedlege  of  Kadiology  and 
a  variety  of  otiiergroops  tlmnigh  eadi 
step  of  the  regula^ioD'develofnnent 
proceM.  Nevertheless,  we  are  interested 
in  conments  and  advice  regnt&ig 
changes  that  ritoukl  be  isade  te  diis 
interim  rule.  Hierefore,  iwe  are  jnDviding 
a  00-day  conunent  period  iot  public 
comments. 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
concerning  ragulatitMiB,  we  cannot 
acknowledge  or  respond  *e  fee 
comments  individaaUy.  However,  in 
preparing  the  final  nrie,  we  will  consider 
all  comments  that  we  receive  by  tiw 
date  and  time  specified  in  the  *T)ate8* 
section  of  this  pretmible,  and  we  wQl 
respond  to  the  oonuaaents  in  ^ 
preamble  of  that  rule. 

B.  Paperwork  Reduction  Act 

This  interim  rule  does  not  impose 
information  coDection  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Executive  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3511). 

List  of  Subiects  io  42  CFR  Part  405 

Administrative  practice  and 
procedure,  HealA  facilities.  Health 
professions,  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements,  Rm^l  areas.  X-rays. 

We  are  amending  42  CFR  Part  405. 
Subpart  E  as  set  forth  below: 

CHAPTER  IV— HEALTH  CARE  FIHANdNG 
AOMIMISTHATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

Subchapter 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

1.  The  authority  citation  for  Part  405, 
Subpart  E  is  revised  to  read  as  fellows: 

Authority:  Sees.  1102, 1814(b).  1832, 1833(a). 
ieS4fb).  M42  (b)  and  (b).  18M  fb)  and  (v). 
1862(a)(14),  iaW(a),  1871, 1881,  1686,  Tfl87. 
and  laag  of  die  Sodd  Seouitty  Act  as 
amended  (42  USXl  1302.  ISSarfb).  138Sk. 
139Sl(a).  1395m(b).  ISe&u  (b)  and  (fa).  IMSx  (b) 


and  (v).  139&yta)ll41. 139&cc(a),  1396hli. 
1395rr.  1396h-w.  1386xx.  and  1385zzJ. 

2.  The  table  of  contents  for  Part  405 
Subpart  E  is  amended  by  revising  the 
title  of  the  subpart  adding  the  titles  for 
new  i  S  405.530  through  405.533,  and 
revising  the  titles  for  J  \  405.551  and 
405^55,  to  read  as  follows: 

ffiaiyart  E— CHtila  tor  DatennteaUow  o« 
RaaMMMMo  ChaFgoK  RadMoQy  Fm 
Schodutos;  and  RotmbuTBoiMni  tor 
oarwcas  as  nnopifw  nnoma, 
SuporvWng  PhyalciOM 


Sect. 

405.530  Payment  of  ra^iologwl  eerrtces  under 
a  iee  aobedide. 

405.531  Basic  methcxlolosy  icr  calaiiatii^ 
Mdioiosy  ^  sciieduiet  for  caiiewlar  year 
IflBO. 

405.532  CalculatiBg  radielog)'  iee  «rK4i^>,iti^ 
im  calendar  years  after  1988 

405.533  Special  rule*  for  DoapartidpetLn^ 
physicians  fumishins  radiology  aervtces. 

***** 

405.551  Paymeot  of  chaj^e*  lor  phystaan 
servioet  in  providers;  Ceoeral  proviMom 

•  *         •         •         t 

405555  Payment  of  charges  for  radiology 
services. 

*  «         •         •        « 

3.  Sectioo  40S  JOl  is  aswnded  by 

revising  paragraph  (a^  zedesigoating 
paragraph  (c)  as  paragraph  (d).  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

{405.501 


(a)  Except  as  specified  in  paragraphs 
(b)  and  (c^  of  this  section.  Medicare  pays 
no  more  for  Part  B  medical  and  other 
health  services  dian  the  "reasonable 
charge"  for  such  service.  The  reasonable 
charge  is  determined  by  tiie  carriers 
(subject  to  any  deductible  end  co- 
insurance amounts  as  specified  in 
§  5  410.152  and  410.160  of  this  chapter.) 
•         *         *        <         • 

[c]  For  services  furnished  on  or  after 
April  1, 1989.  payment  under  Medicare 
Part  B  for  radiologist  services  is 
governed  by  radiology  fee  s^^iedules 
that  are  determined  in  acoordanoe  with 
the  provisions  of  S  S  405.530  through 
405.533. 


4.  New  S  §  405.S80  ^irou^  405.533  are 
added  te  read  as  foQows: 


S40S.530    KaysMMof 
undorafoo 


(a)  Purpose.  Tins  section  and 
S  S  405.531  through  4e5.5S3  ivplemenl 
sections  U33(b^1)(|)  and  l«94(i>)  of  the 
Act  by  esUUisl^  iee  acfaodt^os  for 
radiologic  services. 
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(V')  Mflhod  o-  payment-  For  services 
ftirtnshfd  on  or  rtfter  Apnl  1,  1469,  the 
(iniiH.!'!  pjaid  uiuier  Weiiicare  F'nrl  B  for 
r.uiiuloHist  services  i»  HO  percent  of  the 
li'H.ser  of  - 

(1)  The  actual  charge,  or 

[Z]  The  amount  provided  under  the 
rHilioloj{y  fe«  schedules 

1    !  Ik'Unitions  For  purposes  of  this 
subpart,  the  following  definitions  apply 
Ha(in>/(>)fy  services"  means  8er\'ices 
represented  by — 

(1)  l^vel  I  HCFA  Common  Procetlure 
CoduiR  System  (HCP("S)  radiology 
pro<  edure  codes  (that  is.  all  codes 
iteginninjj  with  the  number  7)  from  the 
Physicians'  Current  Procedural 
Terminology.  Fourth  Edition  (commonly 
refem?d  to  as  CPT-4). 

[2]  l^vel  U  HCPCS  alpha  numeric    R 
codes,  including  R0070 — Transporting  of 
portable  x  ray  equipment;  and 

(:))  l.evel  III  (local  assignment)  HCPCS 
radiology  codes. 

"Radiologist  serxices"  means 
radiology  services  furnished  by  or  under 
the  direct  iupervlsion  of  a  physician — 

(1)  Who  Is  certified,  or  eligible  to  be 
rertified.  by  the  American  Board  of 
Radiology-,  or 

(2)  For  whom  radiology  services 
account  for  at  least  50  percent  of  the 
physician  ■  total  amount  of  charges 
made  under  Medicare  Part  B. 


S40&.»31     BMtc  nMthodoiogy  tor 

ifdtotoqy  f««  aclMdutas  tar 


(a)  General  rule.  For  services 
furnished  on  or  after  Apnl  1.  198tt  and 
before  January  1.  1990,  each  earner 
establishes  a  radiology  fee  schedule  for 
edch  kH-,ality  in  its  service  area  based  on 
a  national  relative  value  scale  and  any 
appropriate  local  relative  value  scale 
multiplied  by  locality  specific 
conversion  fac;lor»  computed  at 
described  in  parHgraphs  (b)  through  (d) 
of  this  section 

(b)  Relattvp  value  scales 

(1)  National  relative  value  scale 
HC^FA  establishes  a  national  scale 

(2)  LiHal  relative  value  scale  Each 
earner  establishes  a  local  scale  (at  the 
carrier  service  area  level)  for  radiology 
services  that  are  not  Included  in  the 
national  scale  and  that  are  not 
reimbursed  on  an  individual  or  case  by 
case  basis 

(c)  Conversion  factors.  After 
separating  the  portable  x-ray  data  from 
all  other  data,  each  carrier  establishes 
two  conversion  factors  for  each  locality 
(one  for  portable  x  ray  suppliers  and 
another  for  all  other  radiology 
physicians  and  supplier*)  by — 

(1)  Computing  the  locality's  total 
Medicare  reaaonable  charges  that  would 
have  been  recognized  during  1969  under 


the  reasonable  charge  methodology  (see 
5  5  4<)5  502  and  405  555(c)(2)); 

(,2)  Dividing  that  amount  by  the  sum  of 
each  radiologist  service's  relative  value, 
multiplied  by  the  1988  charge  year  (that 
IS  luly  1,  1987  through  [une  30.  1388) 
frequency  in  the  locality,  and 

(1)  Multiplying  that  amount  by  97 
per(;ent 

}  40S.S32    Catoulattng  radtotogy  fM 
•cfwdutM  tar  cilandf  ymn  aftar  19M. 

(a)  Annual  update  Radiology  fee 
scheduels  for  services  furnished  in  a 
calendar  year  after  1988  are  established 
by  updating  the  previous  calendar  year's 
fee  schedules  by  the  percentage  increase 
in  the  Medicare  economic  index  as 
desr.nbed  in  i  405.504(a)[3)(i). 

(b)  Revisions.  Using  the  methodology 
set  forth  in  i  405.531.  at  least  every  three 
years — 

(1)  HCFA  establishes  new  relative 
values,  and 

(2)  Carriers  established  new 
conversion  factor*. 

(c)  ,'VeH'  radiology  services.  New 
radiology  services  are  added  to  the 
national  relative  value  scale  at  the  time 
of  a  revision  under  the  provisions  of 
paragraph  (b)  of  this  section.  Until  they 
are  included  on  the  national  relative 
value  scale,  thete  servicM  are  paid  on 
the  basis  of  local  relative  value  scales, 
established  by  the  carriers 


I406.S33 


rata*  tor 


radtetoqy  i 

(a)  Fee  schedule  amounts.  The 
payment  amount  recognized  under  the 
radiology  fee  schedules  for  a 
nonparticipating  physician  or  a 
nonpartlapating  supplier  is  limited  to 
the  applicable  percent  (as  set  forth  in 
section  1842(b)(4)(A)(iv)  of  the  Act)  of 
the  fee  schedule  amount. 

(b)  Umit  on  actual  charge  The  charge 
made  to  a  t)eneficiary  by  a 
nonparticipating  physician  or  a 
nonparticipating  supplier  for  a  radiolo^Oi' 
8er\ice  for  which  payment  is  made 
under  a  radiology  fee  schedule  is  limited 
as  follows 

(1)  In  1989.  the  charge  may  not  excetd 
125  percent  of  the  fee  schedule  amount 
applicable  to  the  service. 

(2)  In  1990.  the  charge  may  not  exceed 
120  percent  of  the  fee  schedule  amount 
applicable  to  the  service. 

(3)  For  years  after  1990.  the  charge 
may  not  exceed  115  percent  of  the  fee 
schedule  amount  applicable  to  the 
service 

5  In  I  405.560,  the  mtroductory  text  of 
paragraph  (b)  is  revised,  the 
introductory  text  of  paragraph  (e)  is 
republished,  and  paragraph  (e)(1)  is 
revised  to  read  as  follows: 


S  405.550    Conditions  tor  paymwrt  of 
chvgM  tor  phynietan  MortcM  to  patlwits 
In  provtoors:  0«n«ral  provtstoro. 

*  •  •  •  • 

(b)  CondUions  for  payment  for 
ser\-ices  of  physicians  to  provider 
patients.  The  carrier  pays  for  services  of 
physicians  to  patients  of  providers  on  a 
reasonable  charge  basis  or,  for 
radiologist  services,  under  a  fee 
schedule  only  if  the  following 
requirements  are  met: 

•  •         *         •         • 

(e)  Effect  of  physician's  assumption  of 
operating  costs.  If  a  physician  or  other 
entity  enters  into  an  agreement  (such  as 
a  lease  or  concession)  with  a  provider, 
under  which  the  physician  (or  entity) 
assumes  some  or  all  of  the  operating 
costs  of  the  provider  department  in 
which  the  physician  furnishes  physician 
services  in  the  provider,  the  following 
rules  apply 

(1)  The  earner  makes  payment  under 
a  radiology  fee  schedule  or  on  a 
reasonable  charge  basis  only  for  a 
physician's  services  to  an  individual 

patient. 

•  •         •         •         • 

6.  Section  405.551  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (f]  to  read  as  follows: 


S40&S51     Payment  of 
pfiyatdan  aervtoaa  In 


for 
Qanaral 


(a)  Scope  The  carrier  determines 
payment  of  charges  for  physician 
services  to  patients  In  providers  in 
accordance  with  the  general  rules 
governing  reasonable  charge  payment  in 
iS  405.501  through  405.508,  except  as 
provided  in  paragraphs  (b)  through  (f]  of 
this  section 

(H  Rules  for  certain  specialties  In 
determining  the  amount  of  payment  for 
anesthesiology  or  radiology  services 
furnished  by  a  physician  to  an 
individual  patient,  the  carrier  applies  the 
rules  in  this  section  and  in  55  405.553 
and  405.555  in  addition  to  the  general 
rules  governing  reasonable  charges  at 
5  S  405  501  through  405.506  and  the  rules 
concerning  payment  of  radiologist 
services  on  a  fee  schedule  basis  at 
55  405  530  through  405.533. 

7  Section  405  554  is  revised  to  read  as 
follows 

{  40ft.564    Corximorw  for  payment  of 
ctwrgee:  Radtotogy  eervlcea. 

(a)  Services  to  patients.  The  carrier 
reimburses  radiology  services  furnished 
by  a  physician  to  an  individual  patient 
on  a  radiology  fee  schedule  or 
reasonable  charge  basis  only  if  the 
services  meet  the  conditions  for 
reasonable  charge  payment  in 


{  405,550(b)  and  are  identifiable,  direct 
and  discrete  diagnostic  or  thereapeutic 
services  to  an  individual  patient  such  as 
interpretation  of  X-ray  plates, 
angiograms,  myelograms,  pyeiograms,  or 
ultrasound  procedures, 

fb)  Services  to  providers.  The  carrier 
does  not  pay  on  a  radiology  fee  schedule 
or  reasonable  charge  basis  for  physician 
services  to  the  provider  (for  example, 
administrative  or  supervisory  services] 
or  for  provider  services  needed  to 
produce  the  X-ray  films  or  other  items 
that  are  interpreted  by  the  radiologist 
However,  allowable  costs  for  such 
services  will  be  paid  to  the  provider  by 
the  intermediary.  (See  §  405.480  for 
provider  costs,  and  5  405.550(e)(2)  for 
costs  borne  by  a  physician,  such  as 
under  a  lease  or  concession  agreement.) 

8,  In  5  405.555,  the  heading  and 
paragraph  (b)  are  revised,  the 


introductory  test  of  paragraph  (c)  is 
republished  and  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

S40S.555    Paymatit of chargat for 

radtotogy  aarvtcaa. 

•        •        •        *        • 

(b)  Services  not  furnished  in 
providers.  If  the  services  are  furnished 
in  a  radiologist's  office,  a  freestanding 
radiology  clinic  or  any  other  setting  that 
is  not  part  of  a  provider,  the  carrier 
determines  the  amount  of  payment  for 
the  services  under  the  general 
reasonable  charge  rules  in  S  5  405.501 
through  405.508  or  the  rules  governing 
pajrment  under  a  radiology  fee  schedule 
in  5  5  405.530  through  405.533. 

(c)  Services  furnished  in  providers.  If 
the  services  are  furnished  in  a  hospital 
radiology  department  or  any  other 
setting  that  is  part  of  a  provider,  the 
following  rules  apply: 


(1)  The  carrier  determines  the  amount 
of  payment  under  the  payment  of 
charges  rules  for  physician  services  in 
providers  in  §  405.551  and  the  general 
reasonable  charge  rules  in  J  J  405.501 
through  405.508  or  the  radiology  fee 
schedule  rules  in  5  5  405.30  through 
405.533. 
•         *         •         t         « 

{Catalogue  for  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare — HospiUl 
Insurance  Program) 

Dated:  February  16.  1989. 
Tarry  Coleman, 

Acting  Administrator,  Health  Care  Financing 
Administration. 

Approved:  February  24.  1986 
Don  M,  Ne>vinan. 

Acting  Secretary. 

Note:  Appendices  A.  B.  and  C  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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W9tmni  k 


S« 


Cod* 

rooM 
Ttnoo 
njno 
roiM 
raijo 
roiw 

To\m 
roin 
roiw 
m?oo 

mzio 

m24o 
n)«o 
n«&o 
rojoo 

7T3J10 

mm 
roiM 

TO  550 

nn*o 
nj3n) 
m^T^ 
n-in 
n^7l. 
TOjao 
n)5w 
m^9\ 
mtso 
rcM.60 

■"Vi.,VJ 


0««t  r  1  p<  1  on 


MOffSSlOHM    TfOMICM. 


rr»   'or    'b.    (3«t«ct 
■arxlibta.part  >  •(  ,  <A   «!•«• 
■wndkMa.caapt  .am  4   wi«Ma 
•antoidi.  <1   vi*w«  par   ttd* 

■wstotdt.conci , >2  w4«Ma  par   tida 
intamal   audaaatt,    coa^t 
facial   banaa.O  vlata 

'acial   bonaa.tuwpl ,  »^  vlat* 
r\asal    bona«,  coi^l  ,  >2   viawa 
d*cryocr»toqr»p^y,rv»»o    lac   duct, til 
dacryocntojrtpMv.nato- lac   dt.ccxnpl 

opt  tc    f oraaina 

tx-bl  tt.coapl  .  >5   vi»w« 

Knuaaa,    par»nat«l,up   lo   Z    w« 

tinuaaa,    paran^t , cnpt , S    or    wor»   vi*w« 

tall*    turcica 

(kuU.<4    y)rw«,    a/uo   (tarao 

ttuil  ,  coaipl .  >  S    vi*«<«,w/wo   ttarao 

ta«t^, ilngla   v  >aw 

taath.part . l*«s    than   full   south 

t»«th,coB»>l ,  ful  I   aotjth 

laj .opanicloaad  aouth.Lnilat 

t « I , opanAc I oaad  aouth.btl 

Tmj    arthroflrifrfiy,  iX( 

ti»i    »rthrogr»(*(v,coapl 

c»pr<alogri«i.  ort^c«dont  ic 

or  t  hopan  t  oflf  ■■ 

'>«<«.  »oft    t<it>ja 

pfiaryrvjt/laryrui.M/ f  luofo   and  aagnif 

pri«rvT\»,/tpe*cfi   aval  ,c  ina/vidao 

I  «rwo9''K*'»,  :ont  r»»t ,  ill 

S  •ryngoflfic^'y.  contratt  .cc«n>( 

i»livafy  gland    f^r    calcutm 

>  I  ti  o^raphy .  il  i 

nil  o<jra(*>y  ,  c  .»!»•'* 

CT  .Saadybcain,  w/0  contratt  aatenai 

C  .  ^♦»d/ty»i",  w,' c  ont  r«»t    aatcriait 

£1  ,^«aO/brai 'V -o/ cont  r  ,  than   ci^nf 

CT,oi-Dit.»«ll«.  [K->t    f  otta/  rar  ;  wo/c  m 

C  t     ii-bi  t .  It  I  1  •  ,  p<j»    ♦ona/ear  ;  »,  Cvjn 

CI,jrt),»»il».p    '3tt«.»»r,  wo/  thfr»«/c 

C    «««  I  I  1  o*»c  '  *i  ,  wo/contr  »»t 

C  ■    n*  I  ■  ;  I  T »  »<■    i  ■  _  w ,  c  Lin  t  f  » 1  ( 

C'     '  »!.  f  .  —J/  ,  '-en    »,  c  or^t  r  tothrr     \e<.  t  J 

CI    A^  «  ,  wo/c  fx>t  r«»  t 


2.1A 

0.77 

1.21 

Z.S4 

1.0J 

1.S2 

SOI 

1.5« 

1.U 

I^ 

t.u 

1.82 

4.0 

1.85 

2.2t 

1.W 

1  85 

2.12 

>.flr 

1.05 

1.82 

s.n 

1.45 

2.28 

2^7 

0.95 

1.52 

4.M 

LIU 

2.73 

M» 

5.06 

2.73 

SaM 

1  .19 

1.82 

S.tt 

1.55 

2.28 

l.TT 

0.95 

1.82 

S^ 

1    M 

2.28 

2.2t 

i.oa 

1.21 

3.  It 

1.J5 

1.82 

4.4J 

1.85 

2.58 

t.3t 

0.55 

0.76 

2.07 

0.86 

1.21 

S.S2 

1.24 

2.28 

t.a 

1.02 

1.44 

3.7B 

1.35 

2.43 

?.17 

3.10 

6.07 

14.44 

8.40 

6.07 

1.97 

0.91 

1.06 

i.n 

1.11 

1.67 

2.1S 

0.9< 

1.21 

5.M 

1.77 

3.79 

10.77 

4.70 

6.07 

7  42 

2.46 

5.16 

n.44 

6.28 

5.16 

2.9S 

0,95 

1.97 

7.J3 

2.07 

5.16 

10. 6A 

5.50 

5,16 

19.96 

4.78 

15.18 

^v.s; 

6-30 

18.21 

:9.9o 

7    13 

c'2.76 

.\'.J6 

7.  19 

15,18 

:'>  /n 

7.  7, 

IS   21 

50.89 

8    15 

?2 ,  76 

2!  ,S« 

6,56 

15.18 

:s..s 

7    :7 

•8,21 

53  rs 

7   99 

?2,76 

:z.M> 

7,19 

15.18 
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APKNOII  A 


Codt 

70491 

70492 

70S40 

70551 

71010 

71015 

71020 

71021 

71022 

71023 

71050 

71034 

71035 

71036 

71037 

71038 

71040 

71041 

71060 

71061 

71090 

71100 

71101 

71110 

71111 

71120 

71130 

71250 

71260 

71270 

71550 

72010 

72020 

72040 

72050 

72052 

72070 

72072 

72074 

72080 

72090 

72100 

72110 

72114 

72120 


DMcrtpttOT 

CT  n«ck;M/c«ntrMt 

CT  nwft;im/,ttMn  M/c«ntr«furtti  %*c 

H«;«rbit,fae«  and  neck 

Nl;brsln  <i«icludint  brain  •t«D 

aiMt.ainfU  v4«M.  fr«M*l 

dtMt ,  atcrao,  f  f^ntal 

ctiaat.Z  v4aMB.fr«n«a4  and  tat 

cfiMt,2  vMB.frCtat.i^ap  lord  proc 

chMt,2  vMa,frftlat,M/oM  prej 

chMt.2  VMt.frC(at,H/fluor 

cttttt.coapt.ain  6  vlawa 

chMt.coi^M.ain  4  vicna.  M/ftuor 

cheat. spae  vwa.(afl  lat  dtcvib.lucky) 

rrtm.  (ntratti  laa  M/fu;f(  (oc  an»y 

n-ta  intratti  Ita  M/fu  fil«;ccap( 

fl«»ro  toe  tranabrendi  b«/brusti 

faronchoyaphy.wi  (at.ai 

brenchoyaiiiy.uni  lat.co^pt 

broncbofraptiy ,  bU .  a  I 

br«ndw9rap(iy ,  b<  t .  caipt 

Jnaart  paccMkar.f tuortrad.UI 

rfba,mUat.2  viaMa 

r<te,w<lat,w/po«t/ant  ch«st.>2  vwa 

r<ba,b{(.3  v<em 

rlba.bit.-v/a/p  chMt,«<n  4  vioM 

«t*mui,ain  2  vIcm* 

>tarr«octav  Jt/t,«<n  3  vw 

CT . thora«;wo/c«ntraat 

CT , thorax; M/contrast 

CT, thorax ;»»o/, than  u/contrCsactions 

m;ch««t 

spina, ant1ra,Mrvey.a/p  and  (at 

spina, tlngla  vw.  specify  (aval 

spina, ex,  a/p  and  lat 

spine, ex;  m\r\   4  vwa 

spine, ex. eoapt.M/otolif lex, «/«xt  st 

spine. thor, a/p  and  lat 

spine, thof, a/p  tlat.w/swia  ex/th  jx 

spine, thor, coiBpt.tt/obl.ain  4  vws 

spine, ihor-(ui*j,a/p  and  lat 

spine, scoliosis  st/  u/sup  t  erect 

spine, Is, a/p  and  lat 

spine,    Is.conpl  u/obl  vws 

spine, Is, conpl  «/  befiding  vws 

spine.  Is, bervjing  vws  only, win  4 


»VS 


MOFCSSIOMAL  TECMIICM. 
tVS  MVS 


a.9S 

7.74 

18.21 

30.«9 

8.13 

22.7» 

U.34 

8.29 

36.04 

U.S4 

8.29 

36.04 

2.36 

1.M 

1.J7 

2.68 

1.16 

1.52 

3.04 

1.22 

1.82 

3.59 

1^7 

2.12 

3.84 

1.71 

2.12 

4.38 

2.10 

2.28 

3.99 

1.71 

2.28 

6.77 

2.60 

4.17 

2.51 

1.00 

1.S2 

7.65 

3.10 

4.55 

19.54 

14.98 

4.55 

7.95 

3.10 

4.86 

7.54 

3.29 

4.25 

13.12 

8.87 

4.25 

10.52 

4.15 

6.37 

16.11 

9.73 

6.37 

7.95 

3.10 

4.86 

2.91 

1.24 

1.67 

3.47 

1.49 

1.97 

3,77 

1.49 

2.28 

4.32 

1.74 

2.58 

3.00 

1.11 

1.90 

3.27 

1.22 

2.05 

25.47 

6.50 

18.97 

29.73 

6.97 

22.76 

36.20 

7.74 

28.46 

45.03 

8.99 

36.04 

S.U 

2.48 

2.96 

2.03 

0.82 

1.21 

2.96 

1.22 

1.75 

4.29 

1.71 

2.58 

5.23 

1.96 

3.26 

3.11 

1.22 

1.90 

3.34 

1.22 

2.12 

3.87 

1.22 

2.66 

3.19 

1.22 

1.'>7 

3.49 

1.52 

1.97 

3.19 

1.22 

1.97 

4.37 

1.71 

2.66 

5.38 

1.96 

3.41 

3.80 

1.22 

2.58 
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RAOtOlOCT  MATIONAL  RELATIVE  VALUE  SCALE 


APPENDIX  A 


»roc 
Cocto 

r2\n 

r7M6 

77150 

nm 
r?m 

r?ui 

r?U5 

mn) 
r2i9o 

72192 
77195 
77194 
7?19* 
72200 
72202 
72220 
7228? 
72286 
7229^ 
72296 

nooo 

7M10 
rK)20 
73030 

no40 
nan 

75060 

no  7-0 

^oe^ 

no«A 
nov<} 
na9.^ 

75100 

nno 

.'5  !  !  S 

75i<'0 


0#»crtpt Ion 


Cr,c*rvtc*l    tpln«;uo/cor)tr»«( 

CT,c«rvic«l    kptn«;Hy contrast 

CT  .c»rv.«pirM;MO/,  th«n  u/conxrttmKt 

CT.tttoractc   (plrw-wa/cantraat 

CI,thof«c«c   ipirM.-M/contrMt 

CT,  thor.»p«r>«;wa/    th«n  M/cantrt»«ct< 

CI,lvj*«r    tpin*;    MO/Contraat 

CT.lij*>«r    tpln«;u/caritr»«t 

CT  .  luB.  tplrw.'wo/    than  u/cantrt*«ct 

"t.tpiriat    c»ri«l    »nd  cont»nt»;c»rv, 

xa.tpirMt    c»n«l    »nd   cont  •nt  1 ;  tINor  . 

"t;»pir\«(    c»o«l    •nd   coor«T<t » ;  tvj*. 

P«t  »•»,    i/p   only 

p«lvl t.f (crvo 

p«l  VI  l.coupt  .iiin    5    w* 

CT ,p«lv(i;«o/contr»»t 

CI  ,p«l  vH;i«/contr»«t 

CT,p»(»tt,i«/    tf>»r>  u/cor,trt**CXiomm 

••;p«(wti 

tacroUlac    jtt,    <5   vi*wm 

tacroUtac    jtt,)   or   arx-*   vwa 

■AcrvMAcoccyi.ain  2   vltw« 

di (kograp^v.ci, til 

d  I  ikoflrapftv ,  cji ,  coinpi 

di  tkography,  tL<tfM«-,Ui 

di  »k09ni(rf»v.  liJ<)«r,co««pt 

c  I  rvic I t.cowpl 

tc  sou  (  a .  c  oaip  t 

ti>oul  d»r ,    1    V I  CM 

iKou(ct*r,caaipt  ,    aln  2   vi«w« 

»h<Xil<J«r ,  tr  t^roqr«p^v,  tl  i 

ihooldar ,  arthrography,  coMpt 

acmaioc  I  av    )t.bll,«/»o  wqtad  dUtr 

hvj»»ru«  .Bin   2    VI  rw« 

1 1  bOM,    a/p   and    1  at 

•  Itxw,  conpl  ,    m\n   5    vinrt 
tl  box,  arthro^racmy ,  li  i 

»  i  (*>»<,  arthrojr  -^t^f    c  )i>x)i 

•  >rr«'  m      a/D   *'v)    i  it 

«X*  r     <■  •  r  .      •  "  '  .«n  !        m  ■  -1    .'     »  I  tw* 
xr  1  it  ,     i/p   aril    i  at 
«<  '  4  *  .    (   «f^u  ,    ^   '1    5    V  '  ew» 
«r  •  •,  f    i'  t^'   -J-  «i^  •  .  ili 
wf  '  ^  r    a  r  r  ^  r .  Mj  r  ^;  rf^  y  ,  ,:   ar^^it 
f<*f«].     J    yif»rt 


■«,      PI 

mnijiuwoA 

TECMICAL 

ft 

»v« 

tvi 

2».*7 

*.50 

18.97 

29.59 

•.13 

22. 7» 

15.59 

7.13 

28.44 

?5.47 

4.  SO 

18.97 

29.59 

&.S5 

22.76 

».59 

r.15 

28.44 

25.47 

*.50 

18.97 

27.59 

4.&5 

22.76 

55.59 

7.15 

28.44 

45.05 

•  .99 

34.04 

45.03 

•  .99 

34.04 

44  J4 

».29 

34.04 

2.4] 

0.«9 

1.52 

2J9 

1.05 

1.52 

5.U 

1.17 

1.97 

25J15 

4.05 

18.97 

S.50 

4.50 

22.01 

J4.15 

4.C 

27.32 

«.03 

•.99 

34.04 

2-30 

0.«B 

1.52 

tJM 

i.oa 

1.82 

2^ 

0.97 

1.47 

2i.90 

4.42 

24.28 

39. A5 

15.57 

24.28 

zr.M 

4.42 

22.74 

m,K 

«.57 

22.76 

IM 

•.r 

1.52 

tM 

•.« 

1.52 

t.M 

•.M 

1.37 

IM 

•  .«« 

1.4/ 

fV 

J.1» 

6.07 

U.«7 

•  .f9 

4.07 

5.06 

1.»9 

1.97 

tJ« 

O.fO 

1.67 

t^ 

a.c2 

1.52 

a.M 

•  .»? 

1.67 

9.17 

5.  TO 

6.07 

t5.87 

4.99 

6.07 

2.39 

•  -•7 

1.52 

tar 

0.13 

1.44 

9JT 

a.<3 

1.U 

t.9« 

0.97 

1.59 

/   45 

l.W 

4  55 

n  55 

6.W 

4.55 

l.iT 

0.83 

1.44 

x€ 


Proe 
Code 

73130 

73140 

73200 

73201 

73202 

73220 

73500 

73510 

73520 

73525 

73526 

73530 

73540 

73550 

73560 

73562 

73564 

73580 

73581 

73590 

73592 

73600 

73610 

73615 

73616 

73620 

73630 

73650 

73660 

73700 

73701 

73702 

73720 

74000 

74010 

74020 

74022 

74150 

74160 

74170 

74181 

74210 

74220 

74230 

74235 


Description 


GLOBAL        PROFESSIOMAL   TECHHICAL 
»VS  RVS  «Wt 


hand,  min  3  view*  2.56 

finger  or  finger*,  ain  2  views  1.91 

CT, upper  extre«ity;wo/contrast  21.99 

CT, upper  cxtr«ihty;w/contrast  25.47 

CT,(.V]p  ext;wo/  then  w/contrisections  30.73 

W.i^iper-extrewty  u.54 

hip,  unilat,   one  view  2.28 

hip,caap(,«in  2  views  2.fi3 

hip«.bil,«in  2vws  each  hip,w/ap  petv  3.41 

hip, arthrography, jii  9.17 

hip.arthrograpfty.compl  13.07 

hip,   during  OR  proc  3.12 

pelvis  Ihips, infant/Chi  Id, Bin  2  vws  2.80 

feour,a/p  and  lat  2.62 

knee, a/p  and  1st  2.40 

knee, a/p  and  (at,   u/obl<s),iiin  3vws  2.69 

knee,coMp(,u/ab((s),t/ti^.pat,stndg  3.07 

knee, arthrography, sti  10.68 

kne«, arthrography, ccwpl  15.33 

tibia  and  fibula,   a/p  and  (at  2.40 

loner  ext, infant,  siin  2  views  2.27 

•nkie,   a/p  and  tat  2.27 

•nkle,  coopl,  ain  3  views  2.56 

ankle, arthrography, iii  9.17 

•nkle, arthrography, ccapl  13.07 

foot,   a/p  and  lat  2.27 

foot,  coapl,  ain  3  views  2.56 

calcaneus,  ain  2  views  2.20 

toe/toes,  ain  2  views  1.91 

CT,  lower  extreaiity;wo/contr8st  21.99 

CT,    lower  extremity,   w/contrast  25.47 

CT.low  ext;wo/  then  w/contr&sect ions  30.73 

MS, tower  extremity  44.34 

abdomen,   single  a/p  2.51 

abdomen,   a/p  and  add  obi  t  cone  vws  2.93 

abdomen, compl,w/decub  4/  erect  1.11 

abd;compl  ac  abd  w/sup,erct,l/dec  3.87 

CT,atxJomen;wo/  contrast  24.85 

CT,abdomen;u/   contrast  29.14 

CT, abdomen; wo/   then  w/contrisect ions  35.17 

MR, abdomen  45.03 

pharynx  1/cx  esoph  5.35 

esophagus  6.M 

swallow  fxn,phart/esop,w/cineS/vid  4.84 

rem  fb  esoph  w/ball   cath  w/ftuoro  14.22 


0.97 

1.59 

0.69 

1.21 

6.05 

15.94 

6.50 

18.97 

6.83 

23.90 

8.29 

36.04 

0.91 

1.37 

1.16 

1.67 

1.44 

1.97 

3.10 

6.07 

6.99 

6.07 

1.60 

1.52 

1.13 

1.67 

0.95 

1.67 

0.88 

1.52 

1.02 

1.67 

1.24 

1.82 

3.10 

7.59 

7.74 

7.59 

0.88 

1.52 

0.83 

i.a 

0.83 

1.44 

0.97 

1.59 

3.10 

6.07 

6.99 

6.07 

0.83 

1.U 

0.97 

1.59 

0.83 

1.37 

0.69 

1.21 

6.05 

15.94 

6.50 

18.97 

6.83 

23.90 

8.29 

36.04 

1.00 

1.52 

1.26 

1.67 

1.49 

1.82 

1.74 

2.12 

6.64 

18.21 

7.13 

22.01 

7.85 

27.32 

B.99 

36.04 

1.94 

3.41 

2.63 

3.41 

3.04 

3.79 

6.64 

7.59 
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(MIOLOCT    MIlCMAl    «tLAtIVt    V*Ll«    SCALE 


kPTCIOlI   A 


t>««cr(ptlan 


TkUT 

H^M 
r«.?60 

7iilO 
74  5?  1 

71,-iVi 

T(.V.O 

nno 

7t,iS6 
74560 
74\61 

74400 

7440^ 

74410 

•44  1S 

'44^0 

'44.") 

744  1^6 

744  W 

74451 

74440 

'4441 

74445 

'i.1.46 

'44S0 

7445  t 

'.(.'.5 

•4456 

7i.4  70 


UCI.'M/wo  (telav  fUa.u/nJI 
UCI;w/M  bow^.H/ault    ••rtM 

UCI,«(rcont  «/»•  »luc/d«l«y,w/«l« 
u«t  .•trcon.w/wo  fluc.-M/aa  b   foUoM 
MWlt    boM«i.M/au4t    ••rtsl    v%m 
dm>dT»o<rtp«Y.    Nypotoric 
co4an,   bar<ua  •»•■■ 
coloo.itr   conxr   M/h(    (!•«•,«/>«  glu 
ct>ot«cv»to«<'«P'«>,o«-«l    contratt 
c»K)lcr»tofl,or   con.add/rpt/mjl  t   day 
cl»o  (  and  I  o««-t/ p*x:  r  ••  t  o« ,  po«  t    op 
cf»o(«n9to9<-4/p«ncr««lofl,  iv 
cho(»nflio«r»/p«r«cr««tofl,or«l    cortr 
cKotangioqraai,    parcu,    tr«r»h«p.    Ui 
c  ho  ( •ng  I  oflr  ■■ .  p«<-cu .  t  r  •*»«>«) ,  c  o«p  I 
•ndocatti  bit   ductal    ay*,'!   "onirad 
•fxJocath  pancr   duct    tr«,*t   "onirad 
a»«*)cath  bH/pmncr  duct    ,tl   Bonlrad 
intro   long   gl    tuba,    rad  guida  orly 
pvrcu  p(ac«  g-tuba.red  ^Ida  orly 
p«rcu  ptaca  g- tuba.coaplata 
p«rcu  p(   antarocly- tuba,  rad  guid  orty 
percvi  p*    anT»rt>cty   tuba.coapl 
IntralUB  dU    ttrctt/oba.radfluid  only 
intraluadil    ttrc tt/otoa.co^t 
IV»  w/MO  tua 

IVP,    w/MO  aj«,M/htn  contrt/claar    it 
uroqrepf'y,  •"♦i-WO",    dr  ' p  l/bolu» 
u/-ograt*'y,  lofca.dr  ip*/t»l  .u/nrvhrct 
urography .  rttro,  K/MO  kub 
urcxJrap^y,    antujr,    sit 
ur ogr  a<*y .  «r t  rgr  ,  c oapl 
cytt(>9rap^y,    aim  J   vifws,    sti 
cyitoqrapfiy .iiin   3    view*,    coopt 
*a»o ,  y«»  I  cu I  o ,  / epi  d  I  <ty«oqr a(*iy .  »i  i 
y»»o,  vei  iculo.  /fpi  clicty««o<J<"»P'iy ,  coo^i 
corpora   cavarno^ograp^y ,  4*  i 
corpora   cav«rno»o<)r  aphy ,  compl 
ur•throcy1lt(>9rap^y,    ratro,    it  i    of^iy 
ur»^hrocr»toqrap^y, r«t ro,    co«ct 
ur»tnrocr«to<)rat*>y ,    void   'vj,    it  i    t'Iv 
urtthrof  y»tograc*'y,  voidirvj ,    cowcl 
reoat    cy»t    it,    transl  ja,  cant    vi,    -.ii 


CLoaAi      prarcssiOHAi.  tecnhicai. 

rvt 

tvi 

•vs 

8.U 

5.87 

*.25 

8.W 

3.87 

*.XS 

1Z.02 

5.11 

6.91 

8-65 

5.87 

*.78 

8.n 

5.87 

*.86 

12.55 

5.11 

7.** 

6.U 

2.6* 

5.77 

7.17 

2.85 

*.35 

8.80 

3.87 

*.95 

11.98 

5.55 

6.*5 

J  87 

1.7* 

2.12 

2.52 

1.11 

1.21 

i.U 

2.55 

2.28 

6.77 

2.95 

5.79 

5.76 

1.94 

5.79 

12.20 

5.10 

9.11 

2*. 09 

i*.9e 

9.11 

15.03 

3.95 

9.11 

15.03 

5.95 

9.11 

15.03 

5  95 

9.11 

10.68 

5.10 

7.59 

13.56 

*.26 

9.11 

50.65 

25.06 

7.59 

11.85 

4.26 

7.59 

50.65 

23.06 

7.59 

12,20 

5.10 

9.11 

31  .91 

22.81 

9.11 

7.6^ 

2.76 

4.86 

8.53 

2.76 

5.77 

8.58 

2.76 

5.62 

8  91 

2.76 

6.15 

9,52 

1.94 

7.59 

5  n 

1  .94 

3.79 

7  80 

4    01 

3.79 

4.78 

1  .74 

5.04 

6.50 

5.26 

3.04 

5   5A 

2.07 

3.26 

7.41 

4.15 

3,26 

9   65 

6,39 

5,26 

25.82 

22,56 

3.26 

6  05 

1.80 

4.25 

7.71 

3.46 

4.25 

6   55 

1.80 

4.55 

8.42 

3.87 

4.55 

6-74 

3,10 

3  64 

UMI 


Federal  Register  /  Vol.  54.  No.  40  /  Thursday.  March  2,  1989  /  Rules  and  Regulal. 


ons 


901 


RADIOLOGY  MTIOWAl  RELATIVE  VALUE  SCALE 


APPEHOIX  A 


Fa^e  6  cf  :2 


Proc 
Code 

7U71 

7**«5 

7*486 

74710 

74720 

74725 

7*7*0 

7*7*1 

7*775 

75552 

75898 

75984 

75985 

75990 

76000 

76001 

76003 

76010 

76020 

760*0 

76061 

76062 

76065 

76066 

76070 

76080 

76081 

76086 

76087 

76088 

76089 

76090 

76091 

76096 

76097 

76098 

76100 

76101 

76102 

76120 

76125 

76150 

76355 

76560 

76361 


Description 


ren«lcy»t  $t, trans  I  ui, coot  vis.cowpl 
dil  nephro«to*iy/uret  u/aonCrad.sXi 
dil  nephrottoiqr.uret  M/«ontr«d,ct3«pl 
p«lvt«etry,H/wo  placental   local 
abd.fet  aoe.poU/plac  loc;sin9le  vw 
abd.fetal  ag«,poU/p(ac  loc,M/lt 
hy»terotalpin9ography;s*i 
hys t erosa I p i ngography ; coopl 
per ineograM( eg  vaginograa  for  ancM) 
NR,«|rt>carditja 

angio  thr  exist  cth,f/u  tx/ento/Kif 
change  percu  cath  w/contr  «oo,sAi 
change  percu  cath  w/contr  aonTcaapl 
drain  ab»ce«i, percu, w/rad.M/t*  cath 
fluoro.to  Ihr  ad  tiaie<not  chest) 
fluoro.ad  tlae  >l  hr.asst  nonrad  nd 
fluoro  lot  needle  ta/nab 
nose  to  rectiJB,fb.   1   filia,chlrf 
bone  age  studies 
bone  length  studies 
osseous  survey. I i sited 
aaaaoua  «ur«cy,cai^>l: c  -.-.;•. 
osseous  survey, infant 
joint  sur.l  vw.l/aore  jt,(sp«cify) 
CT,bone  dens.  - 
fistula/sinus  tract;sii 
fistula/sinus  tract;conpl 
aaaaary  Ajct/galactograa.single.sii 
Ajct/9atactograa,single,coap 
ery  (kjct/galactogr.nult  duc.sii 
•ry  <*JCt/9alactogr,«ult,caBpt 
graphy, unilateral 
aaanography, bi lateral 
loc  breast  mass,pre-op,w/rad/US 
loc  breast  mass, pre- op, each  add  loc 
breast,    surgical   specimen 
single  plane  body  sect  exc  kidney 
conplex  motton  body  exc  kidney;   uni I 
conplx  motion  tx»dy  exc  kidoey;bil 
cinerad, except  where  spec   included 
cinerad  to  corrclea  routine  exam 
xeroradioqraphy 
ct  guide  stereotactic   loc 
ct  guide  needle  bx,sii 
ct  guide  needle  bx.coapl 


CLOSAL 

PBOfESSIONAL 

TECHNICAL 

RVS 

RVS 

RVS 

18.60 

14.96 

3.64 

12.20 

3.10 

9.11 

38.11 

29.00 

9.11 

*.92 

1.88 

3.0* 

2.59 

1.07 

1.52 

3.33 

1.36 

1.97 

5.87 

2.07 

3.79 

9.63 

5.83 

3.79 

7.76 

3.51 

*.25 

45.03 

8.99 

36.0* 

12.30 

9.26 

3.0* 

9.68 

4.06 

5.62 

16.43 

10.81 

5.62 

3«.25 

29.14 

9.11 

*.68 

0.88 

3.79 

11.3a 

3.79 

7.59 

6.89 

3.10 

3.79 

2.51 

1.00 

1.52 

2.60 

1.08 

1.52 

3.77 

1.49 

2.28 

5.40 

2.52 

2.88 

727 

3.10 

*.17 

S.65 

1.52 

2.12 

4.90 

1.71 

3.19 

10.87 

1.38 

9.*9 

6.13 

3.10 

3.0* 

8.21 

5.17 

3.0* 

9.58 

1.99 

7.59 

12.56 

4.98 

7.59 

13.1* 

2.52 

10.62 

16.93 

6.30 

10.62 

4.42 

1.38 

3.0* 

6.06 

2.27 

3.7V 

13.09 

5.50 

7.59 

6.16 

3.12 

3.04 

2.0* 

0.83 

1.21 

6.96 

3.32 

3.6* 

7.42 

3.32 

4.10 

8.33 

3.32 

5.01 

5.14 

2.10 

3.04 

3.7* 

1.47 

2.28 

1.21 

W  PC 

1.21 

33.36 

6.80 

26.56 

33.03 

6.47 

26.56 

44.92 

18.56 

26.56 

9012 
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»AOI£XOGT    NAIIONAl    KtLAK.E    »AlUt    S^ALt 


»f>«>fW)iir  A 


/ 


i>roc 
Coda 

rdJAS 

TfUA 

76400 

76506 

76511 

76512 

76513 

76516 

76519 

765  ?9 

76556 

76604 

766^0 

766» 

76A27 

76628 

7b6i9 

766J2 

76M5 

76700 

76705 

76770 

767T5 

76B05 

76815 

76816 

76818 

76825 

76855 

76854 

76857 

76870 

76880 

76925 

76926 

76930 

76931 

769  W 

76955 

76938 

76959 

76942 

7694  5 


0«»cr ipt Ion 


cx   guid*  cr»t   •tpir,    iit 
ct   guid*  cy«t   Bspir,    caa%>i 
ct   guida  p(»c«  of   rad  ti   fids 
CT    coron,»»9t  t  ,«(tpl,ot)(4/Jd  r»coo 
Ml, bona  BM-roM  blood  »«xoly 
•cho«nc«p^alo«r,••4:a^t/rl    t.u/Iadoc 
ophtHat  US.acho.-Aanda.tp  an  h/wnp  q 
of^ftthal   US,»ctK3,-l«can 
optKat   US;<aMar«ion  ttcao 
oc^that.   btoawtry  by  U/$   rcho,Am<x)« 
opfttfial  .bto.y/intraoc    leo*  pwr   c*ic 
o<*<tt>al.U/S   fofaign  body  local 
tcho,t««adCnack.ltcani/rl    t.w/ia  doc 
•cho.cttaat.ttcan  u/»adt/rl    t   «/i«  doc 
acfvocardloflraphy.wwoda,  complete 
achocardtograpfiy,  I  iaii  tad 
achocaftHo«r,rl    t  u/im  doc(2D);co«np 
act>ocardto«r,rl    t   u/ ia  doc<2D);  Ud 
adtocardlogr.Maodairl    t  w/ia  doc(2D) 
adwx  ard  <  09r  a(tf>  y ,  dofp  I  ar 
ach«,br«a«t(«),l»cant/rl    t   u/ia  doc 
adto  ai)d.t»cant/r(    t  w/ia  doc;coMpl 
ecKo,abd.tacanft/rt    l   w/iadoc.ltd 
echo,r«tropar,S»cn4/rl    t  K/i«  d.comp 
acl»o,  mropar,B»cn*/rl    t   M/iad;ltd 
acf«o,pra9  ut,8*cnA/rl    t  w/ia  d.coinpl 
acfio.praf  ut,tscnt/rl    t   w/ia  d;ttd 
actio, prag  ut,iicn4/rl    y/««;f/U   /rpt 
fatal   blophytical   profile 
echocardlog, fatal   heart    in  utaro 
echoQraphy.palvic  araa<Ooppler ) 
acho.palv<non-06),t*cnt/rl    t;co«npl 
acho,palv<n-Oi),l»cnt/rl    t;ltd/F/U 
ecfwjflrapfty.tcrotUB  ard  cootenti 
actK>4rapttY,eKtreai,B»cnt/rt    t   u/indoc 
iiaaqing.par tp<>.(Btcan/Oop/rl    t   scari) 
ima4in9,N«aditrvnk(»g  di4}l   Dopp(rr) 
U/$  auida  pericardiocaotesi i; iit 
u/S  guida  par ic»rdiocerite»i».corT)i 
u/$   guida   thoracerita«i»;»ii 
U/J  fluida  thoraceotetit.compl 
U/$  9uida  cy«t(anv)/renpel    »ip,4*i 
U/i   guida  cyttlafryj/reooi    *sD.cTrt)t 
U/t  9uida  neadla  bJi;tii 
U/S   auida  needle  b»;co<npi 


GLOSAl.         PROfESSIOtUL 

TECMMICAL 

»vs 

«vs 

RV5 

53.03 

6.47 

26.56 

44.92 

18.36 

26.56 

14.27 

4.78 

9.49 

12.21 

0.83 

11.38 

45.03 

8.99 

36.04 

r.b6 

3.57 

4.10 

6.74 

3.10 

3.64 

8.13 

3.73 

4.40 

8.13 

3.73 

4.40 

6.71 

3.07 

3.64 

6.71 

3.07 

3.64 

7.21 

3.26 

3.95 

7.28 

3.18 

4.10 

6.95 

3.15 

3.79 

6.71 

2.76 

3.95 

4.40 

1.52 

2. as 

9.76 

4.45 

5.31 

7.21 

3.26 

3.95 

11.10 

5.34 

5.77 

7.21 

3.26 

3.95 

6.10 

3.07 

3.04 

10.20 

4.51 

5.69 

7.44 

3.35 

4.10 

9.84 

4.15 

5.69 

7.42 

3.32 

4.10 

11.60 

5.53 

6.07 

7.75 

3.65 

4.10 

6.45 

3.26 

3.19 

8.99 

4.29 

4.70 

9.95 

4.26 

5.69 

7.53 

3.43 

4.10 

8.30 

3.90 

4.40 

5.11 

2.07 

3.04 

8.00 

3.59 

4.40 

7.44 

3.35 

4.10 

8. 88 

4.17 

4.70 

8.88 

4.17 

4.70 

8.16 

3.76 

4.40 

'6. 46 

12.05 

4.40 

8.16 

3.76 

4.40 

15.41 

9.01 

4.40 

8.16 

3.76 

4.40 

:o .  05 

15.65 

4.40 

8.16 

3.76 

4.40 

?0 .  05 

15.65 

4.40 
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Proc 

Code 

'i944 

76945 

76946 

76947 

76944 

76949 

76950 

76960 

76970 

76986 

76991 

77261 

77262 

77263 

77260 

77285 

77290 

77300 

77305 

77310 

77315 

77321 

77326 

77127 

77328 

77331 

77332 

77333 

77334 

77336 

77370 

77420 

77i2S 

77430 

77465 

77470 

77600 

77605 

77610 

77615 

77620 

77750 

77761 

77762 

77743 


Description 


U/S  guida  •tecess/collect  dr;sl< 
U/S  guide  •bkcett/coUect  dr;caapl 
U/S  guide  Mniocentesis;*!! 
U/S  guide  Mniocentetie.-coapl 
U/S  guide  aspirate  ova;sii      - 
U/S  ^ide  aspirate  ova;caapl 
echo. place  red  tx  ftds.Sscan 
U/S  guid  p(   radtx  f ld<exc  Bsen  echo) 
U/S  stu(t|r  foUowupi specify) 
•eho,   intraoperative 
U/S,intralinina(,(eg  transrect/vag) 
th  rad  tx  planning;siMp(e 
th  rad  tx  planning; interawd 
th  rad  tx  planning;co«p(ex 
th  rad  >iaul-a<d  fid  setting;si«ple 
th  rad  siwl-aid  fid  setting; intern 
th  rad  (iiul-aid  fid  setting;c«plx 
rad  dosia  calcul.as  req  during  tx 
teletx.isodose  plan;siaple(1-2  prt) 
teletx.isodose  plan;intena(>2prts) 
teletx.ijod  pi ;c«plx(«ant. tang/etc) 
spec  teletx  port  pl,partic/h«ai</tot 
brachyth  isodose  calcul, simple 
brachyth  isodose  calcul.intenned 
brachyth  isodose  calcul.conplex 
spec  dosimetry(Specify)(TLD,iiicro) 
tx  devices. desianiconstr.siaple 
tx  devices. designtconstr.interwed 
tx  devices.designiconstr.conplex 
coot  rad  phys  cons  sup  th  rad  w/QA 
special  med  rad  physics  consult 
weeiily  megavolt  tx  nanage.siinple 
wee»ly  megavolt  tx  «ana9e,intenBed 
wee«ly  megavolt  tx  Man89e,coav>lex 
daily  k-volt  tx  ai^at 
spec  tx  proc(tot/he«iibod/p-o$/yag) 
hyperthermia, ext  gen.siperf (4/less) 
hyperthermia, ext  gen,  deep(>4cn) 
hyperthermia  interstit  prot>e;5/less 
hyperthermia  interstit  probe;>5appl 
hyperthern  gen  by  intracav  probe(s) 
infusion/instill  radioclem  sol 
intracav  radioelc*  applic;siraplc 
intracav  rsdioelc*  applic;interm 
intracav  radioelem  applic; complex 


GLOBAL 

PROFESSIONAL 

TECHNICAL 

RVS 

RVS 

RVS 

B.16 

3.76 

4.40 

29.73 

25.32 

4.40 

6.47 

2.07 

4.40 

U.5« 

10.17 

4.40 

6.47 

2.07 

4.40 

14.58 

10.17 

4.40 

7.11 

3.32 

3.79 

7.11 

3.32 

3.79 

5.25 

2.21 

3.04 

U.36 

6.77 

7.59 

8.30 

3.90 

4.40 

7.82 

7.82 

0.00 

11.78 

11.78 

0.00 

17.56 

17.56 

0.00 

12.73 

3.91 

8.82 

19.96 

5.B 

14.13 

25.23 

8.75 

16.48 

6.90 

3.50 

3.40 

8.61 

3.91 

4.70 

11.72 

5.83 

5.89 

15.47 

8.75 

6.72 

15.54 

5.31 

10.23 

11.19 

5.19 

6.00 

16.64 

7.82 

8.82 

24.25 

11.67 

12.58 

6.20 

4.90 

1.30 

6.49 

3.09 

3.40 

9.48 

4.67 

4.81 

15.18 

6.94 

8.24 

7.56 

4.96 

2.60 

8.87 

6.88 

1.99 

31.42 

9.01 

22.41 

40.21 

13.66 

26.55 

49.62 

20.18 

29.44 

6.36 

1.88 

4.48 

39.92 

11.67 

28.25 

17.57 

8.75 

8.82 

23.42 

11.67 

11.75 

17.57 

8.75 

8.82 

23.42 

11.67 

11.75 

17.57 

8.75 

8.82 

29.54 

25.67 

3.87 

26.31 

19.95 

6.36 

39.16 

29.98 

9.18 

56.28 

U.86 

11.42 

9014 
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«A0I010CT    MATIONAL    •ElATIVf    VU.ue    SCALE 


AP^MOIX   A 


MOIOUKV  MTMHAl  KUTIVI  ¥AUif  SCAU 


A^KNDII  A 


Proc 

Cod* 
rrrrt, 


0««crlpt Ion 


TTTTi 
77799 

^BOOO 

^8001 

raooj 

nS006 

7B007 

rsoio 

'5011 

rsois 
:toi6 

.'8017 
78018 
780  7^ 
7810i 
7810J 
7810* 
78110 
78111 
791?0 
7»1?1 
781^2 
78150 
731 5S 
781W) 
78160 
781W 
78170 
78185 
78186 
78191 
78192 
78I9J 
7819S 
'-VOI 

782U^ 
782  IS 
•5^16 
'3.'.'0 
7Mii 
'8.VS 


interttit   radio«(fa  appt ;ti«p(« 

(nt«r»tlt    r*dlo«t««  agpt; inttni 

int»r»tit    radiMlM  appi ; compt ax 

ujrfsc*  appdcacton  radlo«t«nnt 

M4>M~vUlon.handUn9   t<Md  r*dio«laa 

thyroid  i<>tak«;iinq(«  d«tvr«tnat  laM 

tfiyruid  (<>tak«;wj(i.   datanainat  la» 

thyr  i4>t»kt;ltl*/»u(]o/dli£(MO/init) 

thyroid   \mmq  M/i4>taka,iingl«  dtter. 

thyroid   <M»9  »(/uptak»,i»jlt.d«t»r» 

thyroid    i ■•fling .only  ■, 

thyroid    iaiaginq  w/vatcular    flow 

thyr   ca  Mt    i*iaqin9;(td(rfl  nktchttj 

thyr   ca  ■•(    i«*g;u/acld   «t(*fl  ur    rao> 

thyr   ca  «•(    iMaging.nji  t    araas 

thyr   ca  Mat    i  oag  i  ng ;  m«>o I  a  bocty 

adraoat    iwaging;cort ical 

bona  •arrow   i«afl.;ltd  araa 

txjna  ■arrow    mag.;«jU.    araa* 

txjna  aarroH   iaag.;uftola  bocty 

ptawia  vol.BK  vol   dil    tachdap);  1    laa 

p(a«aa  vol.RN  vol   dil    ttch.ault   *m» 

rad  celt    vl    d«t*ra.(»«p  p<-oc).1    tarn 

red  cell    vl    deter., sajlt.    taapl 

»^  bid  vol    dt«,M/feo  plauaUBC   vol 

red  cell    survival    itucty 

red  cell    «urv;M/»pl  e«r>4/hep  teouas 

red  cell    »ple«o*/h«pat  ic   laquaacranoM 

plataa    Iron  ditapp. 

iron  oral    abaorp 

iron  red  eel  I    ut 1 1 . 

«p(e«n   iaaging  only 

tpleen   inag.    only  x/va«culir    flow 

platelet   survival 

MC    local  I  lat  ion,  I  la  area 

WBC    local  I  rat  ion.  yhole  tXKfy 

ly^pfiatici    t    t  yapn    glanda    laagirig 

liver     t«U»<Jir>q;  it*i  ic    Only 

liver    iiKaqirv]    »/    vjicuHr    f !  ^w 

I  1  ver    i««a<)iAg    SPf  C  T 

liver   t    ipteen    laaging.nitic    only 

Hverltpleen    i«»<j;  y/v»icul  ar    flow 

I  I  vei     f«n  w/hrpbil    »9,w/iernl     la 

hepbit    duct    »v»t    mag   x/gaUbl 

liver    ur<g    i«v»<)<eq   lufccfir    ab»c  ) 


ClOtAL 

PffOfESSIOHAi. 

TCQMICAl 

mn 

irvt 

«V» 

S2.58 

26.08 

6.30 

5».39 

3T.14 

12.23 

73.45 

56. &3 

14.82 

r.n 

5.83 

1.30 

r.w 

3.83 

1.30 

9.M 

1.05 

2.81 

i.23 

1.U 

3.79 

4.63 

t.82 

2.81 

♦  .67 

2.76 

6.91 

W.31 

2.88 

7.44 

7.42 

2.T8 

5.24 

9.55 

2.57 

6.98 

n.22 

3.79 

7.U 

r4.de 

4.59 

10.09 

n.«4 

4.87 

10.78 

?l.02 

5.n 

15.71 

n.n 

4.17 

15.71 

».S4 

3.12 

5.92 

T5.M 

4.20 

9.18 

1*.24 

4.48 

11.75 

1.78 

1.05 

2.73 

8.M 

1.2* 

7.U 

«.» 

1.27 

5.01 

TO.  19 

1.77 

8.42 

n.n. 

2.49 

13.36 

If. 73 

3.44 

8.27 

T7.n 

3.19 

14.11 

H.»4 

3.46 

11.38 

V.«2 

1.80 

10.62 

rt.n 

2.4* 

9.26 

rT.TTS 

2.?9 

15.40 

9.M 

?.M 

6.83 

W.97 

2.&S 

8.35 

24.70 

3.46 

21.25 

H.3? 

4.43 

9.86 

33.15 

4   9? 

28.23 

15.7? 

3.95 

11  .76 

9  ?6 

2.43 

6.83 

11.25 

2.90 

8.35 

21. 0« 

4.01 

17.07 

11.26 

2,78 

8.50 

13,33 

3.23 

10.09 

13.57 

2.79 

10.78 

15. 5« 

4.67 

10.62 

14.50 

3  04 

11.46 

■•■•«.•.,  •.*. 


Codi 
782S0 

msi 

78ZS2 
7I2S8 

78261 

78262 

7826« 

78Z70 

78271 

78272 

78276 

78278 

78280 

78290 

78291 

78300 

7830S 

7B306 

78310 

78315 

78320 

78350 

78351 

78380 

78381 

78415 

78425 

78428 

78435 

78U5 

78455 

78457 

784  S8 

78460 

78461 

78462 

78463 

78464 

78465 

78466 

78467 

78468 

78469 

78470 

78471 


UMI 


OMcript<«n 

Mtfwtry  tUnrt  Umtin§ 
Mtiwary  fland  taaf;M/Mr1*(  Im« 
Mi  (¥M-r  fland  fwi  acudy 
•MptMfMl  aocHitv 
flMtrie  MKOM  iMflfnf 
— trmiBD^MMt  rvfliB  tturty 
fMtrfc  wptylfif  Murtr 
v»t.it2  ateoriKca  SctiiU.):MO/<nt  f 
v1t.8t2  ataorpiafl  Sdiilt);iir4nt  f 
vlt.tia  abMrp.M/AM/o  <ntrins{«  fact 
61  aap.  Maod  toaa  loc. 
acuta  CI  Mood  loM  tMgfng 
61  Mood  leas  atud)r(a«  stoet  ct) 
bowai  iMf<afl  act  faat  ■uc/Mackala) 
parit-wwwua  ahnt  patancytaflLaVean) 
bona  <aaa<n8;ttd  araa<af  skuil.pal) 
bona  <M«<no;  ault.  araas 
bona  laaging;  whota  beOf 
bona  ««a9ln9; vscotar  ftoM  only 
bona  <M9<ng;3  phasa  tachniqua 
bona  <W9<n9,  tcMgrapDIc  SPta 
bona  dcnetty.  singia  phot 
bona  dcnaitY;dua(  photon  absor 
joint  <Mging;(td  araa 
'joint  <«afling;au(t.  areas 
card  blood  pool   iaas.fxn  <Mfling 
cardiac  regurgitant  index 
cardiac  8h**«  detection 
cardiac  flow  i«og<ie  angiocardiog) 
vase  floM  iwagiie  angio. venography) 
ven  throatesis  st(eg  radact  fibrin) 
y/tm  throabosis  iM9<eg  venogr);»*»il 
ven  thr<Mtx>sit   iinagCeg  venogr);bil 
reg.wirocard  perf ;qua(,at  rest 
reg.Byocard  perf;qual.ai  rest*ex/phan» 
reg.W)rocard  perf;quant.at  rest  only 
reg.RTjrocard  perf ;quant,at  rest^ex/pharm 
reg.fryocard  perf ;toiiiogr(SP£CT), rest 
reg.myocar  prf ; to<no(SPCCT),rest,ex/phar 
layocard  iaig,  infarct  avid,  rest, qual 
myocard  img. infarct  av»d,rest;quant 
iwirocard  img.infrct  avid, rest; Ipass  tech 
myocard  img.infrct  avid.rest.-eais.tomo 
cardiac  output 
card  BPI.gtd  eq,rst;wll   mtniej   frac 


RVS 


MOnSSMNM.  miWICM. 
tVS  RVS 


8^ 

2.S7 

6J0 

12.  U 

2.96 

9.14 

12.« 

2.68 

10.24 

12.49 

4.15 

•J5 

15.71 

S.<7 

11.44 

M.11 

S.82 

12.^ 

14.2S 

4.57 

II.M 

S.61 

1.13 

4. a 

5.?1 

1.13 

4.7B 

8.17 

1.49 

4.66 

13.27 

4.01 

9.26 

19.64 

5.53 

14.11 

11.51 

2.10 

9.41 

12.65 

3.84 

8.80 

1S.W 

4.92 

4.88 

10.69 

3.48 

7.21 

15.19 

4.56 

10.62 

16.93 

4.56 

12.37 

6.18 

2.76 

3.41 

18.79 

4.98 

13.81 

22.88 

5.81 

17.07 

3.U 

1.24 

2.20 

6.54 

1.38 

5.16 

11.10 

2.90 

8.20 

14.57 

4.17 

10.40 

10.41 

2.60 

7.82 

4.46 

2.18 

2.28 

10.89 

4.37 

6.53 

13.24 

2.76 

10.47 

8.23 

2.76 

5.46 

15.63 

4.09 

11.53 

11.95 

4.29 

7.66 

16.64 

5.03 

11.61 

11.67 

4.84 

6.83 

20.57 

6.91 

13.66 

14.83 

5.11 

9.71 

24.26 

7.19 

17.07 

26.57 

6.08 

20.49 

42.30 

8.16 

54.15 

11.49 

3.90 

7.59 

13.28 

4.17 

9.11 

15.07 

4.45 

10.62 

20.32 

5.14 

15.18 

13.19 

2.49 

10.70 

20.43 

5.25 

15.18 

9016 
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*P<>fHDIX   A 


lAOIOLOCT    lUnOMAi.    (ELATIVf    V/U.UC    SCAtf 


Proe 

Cod* 

^54  72 
TH7K 

78477 
7B4rV 
784«1 
7B4A4 
784« 
78436 
78447 
78489 
78580 
78581 
785« 
78584 
78585 
78586 
78587 
78591 
7859J 
TK9< 
78600 
73601 
78605 
73606 
73607 
78610 
78615 
73650 
'S6J5 
73645 
'■5650 
'565  ^ 
75655 
.^3660 
.•8700 
'5TC! 

7871. 
7971'> 
•5  ':■, 
'97?6 
'8  '?  • 


0«»cript ton 


card  IPl.gtd  aq.rtt.-wtt   atntrg  9itr 

c«rd  IPl.gtd  •q.rtt.wU   Btnirg  tilrivwl 

card  tPl.gtd  •q,rit;qnt   alt   mtrd^mtpttrm 

card  Mi.gtd  aq.rtt.-qn  tmLm  1 1  r ,  uajft\rm 

card  Ml.gld  aq.  rn.-qiMiaif ,  yvd.a^pfcia 

card  Vl.gtd  aq.rtt.tvr   K.arty  coM 

card  VI,  1   pas*  ttch.-Mll   atrA  ajfr 

card  IPI  ,  1-pa««,r(t;qnt   m(   ■trA«j«rt«vd 

card  ■Pl.l-pasa.-qnt  mU  ■tn&cK/pliMA 

card  IPI.I    pa«t,rtt;qn  tmlmitr ,anJ0\rm 

card  tPI  ,1'patt.rtt.-qMai&«|f  .wd,«]^t]hra 

card  JPI.I   pa«f,rtt;»«r   tt.any  coM* 

puimonmry  parf . io*g;p«r t iculata 

CKiimonmry   pmr  t     '  •W'q;  gataou* 

(Xi(  .p«rf  .  mag.-gai   w/»*nt ,  rtt>rtM««l» 

put .p«rf . laag.part I .M/v«nt; 1    br«alft 

pu4  .pmrf  .  la.par  .M/v«nt;rtM,M/M/o1t> 

put  .v«nt.  iiwg.-a«ro«ol;1   proitctton 

pui.vant.  laiag   Mroaol  ;mj(  t(*g  A/PIA.) 

put  .y«nt.  I ■•g.-gaaaous.l breath,  Iprt^ 

put .  v*ot .  \ia;gaa,M/rtw,H/H/o1br ;  Ipr* 

put  .v«nc.  la;g«s,rtw,u/M/o1br;aLit  t 

tx-ain   maging,  I  td.atat  ic 

brain    imaging,  Ud;w/va»cular    flow 

bratr»   laaging,  coiapt ;  f  tat  ic 

brain    iaaging,cai«pt  ,M/va»cular    floa 

brain    imaging. coa^jl  ;  to«>gr»p#i    (ECT) 

brain    laaging,  vaacut  ar    Mow  only 

caratoral    btood    ftow 

CS^    'tow,  magcxo/ lot  ro);c  i»t»rfx>g 

CI'    '  I  OM,  maging;  y«r>tr  iculograpdy 

CSf    Mow,  iaaginq;ihtrit   tvaluation 

:S/    '  low,  maginq.  i»«k    cVecltlocata 

:i<    Mow    mag'r\<j^    t  jik.<j  r  »pfi  i  c    (fCI> 

raditxxiclida    iD    o*    tyt    tjior 

da<:  r  yoc  yi  t  og  r  acri  y 

«i<3n«y    iwaq  irx);  it  it  ic    oriiy 

I  1  .3o«v     '■»«<}.  ^.  «,  <»»cu.  »r     flow 

<  >  Jrev    ■mq'ng    »,(tn    »  t  (  eg    la    rrojj 

>    on^v    I  «a<J ,  ^  /  .  •  t  c     '  1  -.,>*^  '  i.#x:    •  t  vjity 

I  1  dnrv    I  <i\iq  1  nq    C>f(  i'  ) 

t    clr>»y    »«»cui«r    '.jw   o«"M/ 

«  1  (ino    'in    1 1     '>'■> .  y  .  w  /  (.r  a  /  w    i  -i  r  r  r  » 

«  •  .)r*y     t-»o»Ol»^'     fv«l^jti'>r> 


MAL 

PtOfESSIQMM 

TECMHICAL 

» 

M» 

rvs 

M.44 

5.50 

15.9* 

23.23 

5.78 

17.45 

33.95 

«.M 

27.32 

BJ2 

«.M 

28.60 

«J3 

*.n 

31.42 

5.92 

5.»2 

MO  TC 

20.68 

5.50 

15. T8 

25-23 

5.78 

17.45 

XS-95 

&.M 

27. » 

J5  J2 

6.A4 

28.68 

3ftJ3 

&.71 

31.42 

5.92 

5.92 

MO   TC 

K.06 

4.12 

9.»» 

HJ.78 

J.*7 

6  91 

U.04 

5.11 

10.95 

U.79 

5.53 

9.26 

2Z.iO 

^.08 

16.31 

?.r2 

2.21 

7.51 

tfl.«8 

2.7* 

8.12 

10.48 

2.n 

8.27 

12.78 

2.76 

10.02 

17.46 

3.ft4 

14.42 

10.11 

2.U 

8.35 

12.10 

2.95 

9.86 

12.  «1 

3.04 

9.86 

u.a? 

3.59 

11.23 

23. M 

6.91 

18.97 

6.18 

1.U 

4.55 

13.50 

2.35 

11.15 

la.K 

3.K 

14.57 

tO.K 

3.44 

7  34 

n.JD 

3.2« 

9.94 

tA.ab 

3.43 

13.43 

ff.r3 

5.06 

17.07 

17. AC 

3.18 

14.42 

9.  W 

3.Ck. 

6.r5 

11    29 

2.49 

8.80 

T3  08 

2.76 

10   52 

n  (ii 

4.15 

11.46 

m  J3 

5   2^ 

12.98 

.'n  ai 

3.73 

17.07 

i  ^i 

1.66 

4  55 

•  .T 

.',J7 

S    1ft 

13  ■.; 

■•   89 

8.57 

17  ;,6 

V^5 

11  .55 
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Proc 
Coda 

78730 
787*0 
78760 
78761 
78800 
78801 
78802 
78803 
78805 
78806 
78890 
78891 
79000 
79001 
79020 
79030 
79035 
79100 
79200 
79400 
79440 


Oaaerlptlon 


urinary  bladdar  residual  study 
uratar  rafluR  st(RN  V-cystQ«r) 
testicular  iaagtng 
teaticular  iMflinstM/ vascular  flow 
tN  local  of  tUK>r;ltd 
n  local  of  tianr.-ault  areas 
U  local  of  tuK>r;ut>ole  body 
n«or  localization  (SPCCT) 
n  local  of  abscess; ltd  area 
KN  local  of  abscess; whole  body 
«sn  auto  data.interdisc;si«p,<30Min 
9sn  auto  d«ta.interdisc;c«plx,>30an 
W  tx,hyparthvroid;init  M/aval  pt 
KN  tx.hyperthyroid;subscq,eac»i  vst 
RM  tx.thyr  supteuthyr  card  d>u/ewat 
RM  ablation  gland  for  thyroid  ca 
RM  for  wtastases  of  thyroid  c» 
n  tx  polycyth  vera.chr  le«A.q  tx 
intracavity  radioactive  colloid  th 
RM.nonthyroid.nnnhtwatleg  aat  bone) 
intra-articular  RN  therapy 


aOBAL 

PROFCSSIOtML 

TECmtlCAi. 

RVS 

RVS 

RVS 

6.t« 

1.94 

4.25 

9,*1 

3.26 

6.15 

11.U 

3.70 

7.74 

13.27 

4.01 

9.26 

U.51 

3.65 

9.86 

14.61 

4.40 

12.22 

20.85 

4.84 

16.01 

2S.0S 

6.08 

18.97 

13.68 

3.82 

9.86 

20.77 

4.76 

16.01 

4.07 

0.28 

3.79 

8.U 

0.55 

7.59 

17.62 

10.04 

7.59 

9.63 

5.83 

3.79 

17.68 

10.09 

7.59 

19.34 

11.75 

7.59 

21.66 

14.07 

7.59 

U.97 

7.38 

7.59 

18.73 

11.14 

7.59 

18.S6 

10.98 

7.59 

18.73 

11.14 

7.59 

9018 
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APPtMDIX  B 


lAOIOLOGY   UXAL  RXLATIVl   VALUt   SCALI 


APPEHDIX  B 


RADIOLOGY  LOCAL  RKLATIVK  VALUE  SCALE 


cn-4 

PtOCCDURS 
COOK 


CODES  TO  BE  PRICED  BY  THE  CAISIBI 

PROFESS lOBAL 


CODES  TO  BE  PRICED  BY  THE  rAPPTgR 


TEOOriCAL 


70010 
70011 
70015 
7001* 
72240 
72241 
72255 
72256 
72265 
72266 
72270 
72271 
74300 
74301 
74327 
74475 
74476 
74480 
74481 
7  5500 
75501 
75505 
75506 
75507 
75509 
75519 
75520 
75523 
75524 
75527 
75528 
75600 
75601 
75605 
75606 
75620 
75621 
75622 
75623 
75625 


DRSCSIPTIOa 


CLOSAL 
RTS         (PC)  IVS 


CPT-4 

PBOCEDUEIE 

CODE 


DESCRIPTIOM 


■y«lotr«phy.po«t  fo«ta,*4i 
■yalofrmptiy.post  fossa, coa|>l 
clatamofrm^y.pos  cootr,s41 
clBt«mocr«phy,po*  contr.eoopl 
■7* 1 OS r«ph7 , ex , ^4 1 
■7* 1 Of raph7 , ex . coap I 
■7«lo(raph7 . thor^c  Le ,»ti 
■7* 1 o t raphy , tho r«c 1 e , c oap 1 
■7«lo(raph7, luab«r«»cral , »&i 
■7* lotraph7 .  luab«r«acr«l ,  coaipl 
■7«lotrapb7.ttntlr«  aplnal  c«n«l,aAl 
■7«lotr«ph7,co«ipl  spinal  canal, coaipl 
cholansiof r«ph7  4/pancr««tosr.  OR 
ctK>lantiotr4/pancr*atot,add  sat,  OR 
po  blldct  St  rsa.parcu.fl  motx   4  rad 
Int  cath  ran  p«l,p«rcu.»on4rad,s4i 
Int  cath  ran  pal ,parcu,Mon4ra4,coap 
Int  cath  urat  fr  r-palv,w>n4rad.s41 
Int  cath  urat  fr  r-palv,Bon4rad.co« 
anslocardiofraph7  by  clna,s4i 
anglocartliotraph7  b7  ciiva,coaipl 
anslocardLotraph7,aarlal,l  pl:s4i 
anslocardiotraph7,sariaI.l  pl;coap 
angiocardLosraph7,sar.ault-pl,s4i 
angLocardiogr.sar.Bultpl.coa.w/cath 
salact  cardiac  cat .right ,s4i 
salact  cardiac  cat . right ,coap 
■•lact  cardiac  cath, laf t ,s4i 
aclact  cardiac  cath, laf t ,coap 
■•lact  cardiac  cath, r41 .s4i , 
■•lact  cardiac  cath,r41,co«pl 
aortography,  thor .wo/aarial ,a4i 
aortography ,thor, wo/ aarial ,co«pl 
aortography, thor,aarial,a4i 
aortography,  thor ,  aarlal  ,coi«pl 
aortography  abd-tranalua,»#o/^ar ,s4i 
aortography .  al>d-tran^lui«.wo/^ar  .coap 
aortography , abd .cath. wo/ aerial .a&i 
aortography , abd .cat^, wo /aerial, compl 
aortography  ,at>d  tran«lu«i.w/«ar,  B4i 


LOCAL        « 

44 

GLOBAL 

-  PC 

LOCAL       13 

35 

GLOBAL 

-  PC 

LOCAL        4 

44 

GLOBAL 

-  PC 

LOCAL       13 

35 

GLOBAL 

-  PC 

LOCAL        5 

0« 

GLOBAL 

-  PC 

LOCAL       11 

SI 

GLOBAL 

-  PC 

LOCAL        S 

09 

GLOBAL 

-  PC 

LOCAL       11 

81 

GLOBAL 

-  PC 

LOCAL        4 

62 

i^ftMAr 

-  PC 

LOCAL       11 

34 

GLOBAL 

-  PC 

LOCAL        7 

44 

GLOBAL 

-  PC 

LOCAL       14 

14 

GLOBAL 

-  PC 

LOCAL        1 

99 

GLOBAL 

-  PC 

LOCAL        1 

16 

GLOBAL 

-  PC 

LOCAL        3 

93 

GLOBAL 

-  PC 

LOCAL        3 

10 

GLOBAL 

-  PC 

LOCAL       22 

31 

GLOBAL 

-  PC 

LOCAL        3 

10 

GLOBAL 

-  PC 

LOCAL       29 

00 

GLOBAL 

-  PC 

LOCAL        i 

39 

GLOBAL 

-  PC 

LOCAL       22 

56 

GLOBAL 

-  PC 

LOCAL        6 

39 

GLOBAL 

-  PC 

LOCAL       22 

56 

GLOBAL 

-  PC 

LOCAL        7 

.35 

GLOBAL 

-  PC 

LOCAL       23 

.53 

GLOBAL 

-  PC 

LOCAL        4 

.70 

GLOBAL 

-  PC 

LOCAL       16 

17 

GLOBAL 

-  PC 

LOCAL        4 

70 

GLOBAL 

-  PC 

LOCAL       16 

17 

GLOBAL 

-  PC 

LOCAL        8 

38 

GLOBAL 

-  PC 

LOCAL       24 

27 

GLOBAL 

-  PC 

LOCAL        2 

76 

GLOBAL 

-  PC 

LOCAL       18 

94 

GLOBAL 

-  PC 

LOCAL        6 

39 

GLOBAL 

-  PC 

LOCAL       22 

56 

GLOBAL 

-  PC 

LOCAL        2 

76 

GLOBAL 

-  PC 

LX>CAL       18 

94 

GLOBAL 

-  PC 

LOCAL         2 

76 

GLX)BAL 

-  PC 

LOCAL        18 

.94 

GLOBAL 

-  PC 

LOCAL        6 

.39 

GLOBAL 

-  PC 

75626 

75627 

75628 

75630 

75631 

75650 

75651 

75652 

75653 

75654 

75655 

75656 

75657 

75658 

75659 

75660 

75661 

75662 

75663 

75665 

75667 

75669 

75671 

75672 

75673 

75676 

75677 

75678 

75680 

75681 

75682 

75685 

75686 

75687 

75690 

75692 

75695 

75697 

75705 

75706 


aortography, abd-translum.w/ser.coiq)! 
aortography, abd, cath, w/serial.s&i 
aortography,  abd,  cath, w/serial.coivl 
aortgr  abd&bil  llfem,cath,w/8er;8&i 
aortgr  abd&bil  ilfem,cath,w/8er,cQajp 
angiography , cx-cerebr .cath  w/vo , s&i 
angiogr ,  cx-cerebr .  cath .  w/vo ;  coaipl 
angio , cx-cereb , sel  cath , Iv , w/vo ; s&i 
angio.cx-cereb.sel  cth,lv,w/vo:coii9> 
angio , cx-cereb . sel  cath , 2v , w/ vo , s&i 
angio, cx-cereb, sel  cath. 2v, w/vo, coi^) 
angio , cxcereb , selcth, 3-4v , w/vo ; s&i 
angio ,  cxcereb ,  selcth.  3-4v  .w/vo ;  coaq>l 
angiography .brachial . retro . s4i 
angiography .brachial . retro . compl 
angio  extcarot,cereb.unil.8el;s&i 
angio . extcarot , cereb .unil . sel ; cos^l 
angio. ext  carot, cereb. bil.84i 
angio. ext  carot, cereb. bil.conqjl 
angio . carotid . cereb , unil , s&i 
angio .  carot ,  cereb , unil , dir  punc . con^) 
angio . carot , cereb , unil . cath , compl 
angio , carot . cereb . bil ; s&i 
angio . carot , cereb . bil ; compl 
angio, carot, cereb, bil;cath.  coiq>l 
angiography, carotid, ex, unil. s&i 
angio  carot, ex. unil, dir  punc, compl 
angio, carot. ex. unil, cath. compl 
angio  carotid. ex, bil, s&i 
angio  carotid, ex, bil, dir  punc.comp 
angio,  carot  id,  ex,  bil,  cath.  coi!?)l 
angiography, vertebral. s&i 
angiography , vertebral , dir  punc . comp 
angiography , vertebral , cath , compl 
angiography , vertebral . ex , unil , s&i 
angiography, vertebral. ex, unil, comp 
angiography, vertebral, ex, bil, s&i 
angiography. vertebral, ex, bil, compl 
angiography , spinal , select , s&i 
angiography , spinal , select , compl 


UMI 


PROFESSIONAL 

TECHMICAL 

GLOBAL 

COMPOVEHT 

COMPOHEKT 

RVS 

(PC)  RVS 

RVS 

LOCAL 

22.56 

GLOBAL  -  PC 

LOCAL 

6.39 

GLOBAL  -  PC 

LOCAL 

22.56 

GLOBAL  -  PC 

LOCAL 

7.35 

GLOBAL  -  PC 

LOCAL 

23.53 

GLOBAL  -  PC 

LOCAL 

8.32 

GLOBAL  -  PC 

LOCAL 

28.50 

GLOBAL  -  PC 

LOCAL 

8.32 

GLOBAL  -  PC 

LOCAL 

28.50 

GLOBAL  -  PC 

LOCAL 

11.22 

GLOBAL  -  PC 

LOCAL 

36.38 

GLOBAL  -  PC 

LOCAL 

14.13 

GLOBAL  -  PC 

LOCAL 

42.33 

GLOBAL  -  PC 

LOCAL 

7.35 

GLOBAL  -  PC 

LOCAL 

23.53 

GLOBAL  -  PC 

LOCAL 

7.35 

GLOBAL  -  PC 

LOCAL 

23.53 

GLOBAL  -  PC 

LOCAL 

9.29 

GLOBAL  -  PC 

LOCAL 

29.47 

GLOBAL  -  PC 

LOCAL 

7.35 

GLOBAL  -  PC 

LOCAL 

23.53 

GLOBAL  -  PC 

LOCAL 

23.53 

GLOBAL  -  PC 

LOCAL 

9.29 

GLOBAL  -  PC 

LOCAL 

33.56 

GLOBAL  -  PC 

LOCAL 

36.38 

GLOBAL  -  PC 

LOCAL 

7.35 

GLOBAL  -  PC 

LOCAL 

23.53 

GLOBAL  -  PC 

LOCAL 

23.53 

GLOBAL  -  PC 

LOCAL 

9.29 

GLOBAL  -  PC 

LOCAL 

33.56 

GLOBAL  -  PC 

LOCAL 

36.38 

GLOBAL  -  PC 

LOCAL 

7.35 

GLOBAL  -  PC 

LOCAL 

23.53 

GLOBAL  -  PC 

LOCAL 

23.53 

GLOBAL  -  PC 

LOCAL 

7.35 

GLOBAL  -  PC 

LOCAL 

23.53 

GLOBAL  -  PC 

LOCAL 

9.29 

GLOBAL  -  PC 

LOCAL 

28.50 

GLOBAL  -  PC 

LOCAL 

12.1-) 

GLOBAL  -  PC 

LOCAL 

52.42 

GLOBAL  -  PC 

1 
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APPEVDIZ    B 


APPENDIX   B 


RADIOLOGY    LOCAL    RELATIVK   VALUE    SCALE 


CODES   TO    BE   PRICED   BY   THE   CARRIER 


RADIOLOGY   LOCAL   RELATIVE   VALUE   SCALE 


CODES   TO   BE   PRICED  BY  THE  CARRIER 


CPT-4 
PROCEDURE 

CODE 

75710 
75711 
75712 
7571b 
75717 
7  5  718 
75722 
75723 
75724 
75725 
75726 
7  5  7  2  7 
75728 
757J1 
75732 
75733 
75734 
75  7  36 
7  0  7  3  7 
75  7  38 
75741 
7  5  7  4  2 
.'  5  7  4  3 
.".'4  4 
S  M  b 

' ', ;  4  7 
'  ',  ;  4  3 

.'5  7  50 
?  '.751 
7S752 
7  5  7  5  1 
75  754 
75755 
7  5  756 
75757 
75762 
75764 
75766 
75767 
75774 


DESCRIPTION 


anR 
ang 

•  ng 
«nR 

•  nR 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
an& 
ang 
ang 
anjn 
ang 
a  n  f, 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
ang 
ang 


ography .extrcm.uni 1 ; s&l 
ography .extrem.unl I ,wo/aer ; comp 
ography .axtram.unil ,byBar;compl 
ography .extremity .bll ,s&i 
ography  .extrea  bll  .wo/aer  ,cotnp 
ography , ex t rem, bll ,w/ier,«4i 
o, renal ,unll .sel  w/a-graa.a&i 
o,  renal  ,unll ,  aelw/a-graiB.coapl 
o. renal , bll , sel  w/a-graa.i&l 
o, renal , bll .ael  w/a-graa.compl 
o. visceral ,sal/supsel ,s&l 
o, visceral , sel  w/wo  a-graja.comp 
0 .visceral , sup  select, compl 
o . adrenal .unil , select ,B&i 
o . adrenal .unil , select , compl 
o .adrenal .bll, select, s&l 
o .adrenal .bil, select , compl 
o  .pelvic .sel/suprasel ,s&l 
o,  pelvic. select , compl 
o.pelvlc.supraselect .compl 
©.pulmonary. unil, select, s&l 
o.pul mo nary, unil, select , compl 
o .pulmonary .bll.select,s&i 
o.pulmonary.bll.select;  corr.pl 
o , pu Imonary , nonsel  cath/lnj.s&l 
o,pulmonary,cath,nonselect ,comp 
o .pulmonary .venous  Inj, compl 
o  .coronary . root  inj.sii 
o  .  coronary . root  Inj,  compl 
o. cor, unil  lnj,w/l  ventr;84i 
o, cor, unil  inj,w/l  ventr.comp 
o, cor, bll  InJ ,w/l  vent&val;s&l 
o, cor, bll  inj,w/l  ventAval ;comp 
o.lnt  mammary, s&l 
o,lnt  mammary , compl 
o, CAB, unil , sel  inj;s&i 
o, CAB, unil  sel  lnj;compl 
o. CAB, mult  sel  lnj;s&l 
o, CAB, mult  sel  lnj;compl 
o,sel  ea  add  vess  p  basic, s&l 


PROFESSIONAL 

TECHNICAL 

GLOBAL 

COMPONENT 

COMPONENT 

RVS 

(PC)  RVS 

RVS 

LOCAL 

6.39 

GLOBAL  - 

PC 

LOCAL 

17.14 

GLOBAL  - 

PC 

LOCAL 

23.53 

GLOBAL  - 

PC 

LOCAL 

7.35 

GLOBAL  - 

PC 

LOCAL 

17.14 

GLOBAL  - 

PC 

LOCAL 

23.53 

GLOBAL  - 

PC 

LOCAL 

6.39 

GLOBAL  - 

PC 

LOCAL 

27.54 

GLOBAL  - 

PC 

LOCAL 

8.32 

GLOBAL  - 

PC 

LOCAL 

32.51 

GLOBAL  - 

PC 

LOCAL 

6.39 

GLOBAL  - 

PC 

LOCAL 

27.51 

GLOBAL  - 

PC 

LOCAL 

32.51 

GLOBAL  - 

PC 

LOCAL 

6.39 

GLOBAL  - 

PC 

LOCAL 

22.56 

GLOBAL  - 

PC 

LOCAL 

7.35 

GLOBAL  - 

PC 

LOCAL 

32.51 

GLOBAL  - 

PC 

LOCAL 

6.39 

GLOBAL  - 

PC 

LOCAL 

22.56 

GLOBAL  - 

PC 

LOCAL 

27.54 

GLOBAL  - 

PC 

LOCAL 

7.35 

GLOBAL  - 

PC 

LOCAL 

22.56 

GLOBAL  - 

PC 

LOCAL 

9.29 

GLOBAL  - 

PC 

LOCAL 

29.47 

GLOBAL  - 

PC 

LOCAL 

6.39 

GLOBAL  - 

PC 

LOCAL 

16.81 

GLOBAL  - 

PC 

LOCAL 

12.14 

GLOBAL  - 

PC 

LOCAL 

6.39 

GLOBAL  - 

PC 

LOCAL 

22.56 

GLOBAL  - 

PC 

LOCAL 

6.39 

GLOBAL  - 

PC 

LOCAL 

28.56 

GLOBAL  - 

PC 

LOCAL 

7.38 

GLOBAL  - 

PC 

LOCAL 

33.54 

GLOBAL  - 

PC 

LOCAL 

6.39 

GLOBAL  - 

PC 

LOCAL 

22.56 

GLOBAL  - 

PC 

LOCAL 

6.39 

GLOBAL  - 

PC 

LOCAL 

28.50 

GLOBAL  - 

PC 

LOCAL 

7.35 

GLOBAL  - 

PC 

LOCAL 

33.54 

GLOBAL  - 

PC 

LOCAL 

1.94 

GLOBAL  - 

PC 

CPT-4 

PROCEDURE 

CODE 


DESCRIPTION 


PROFESSIONAL     TECHNICAL 
GLOBAL       COMPONENT       COMPONENT 
RVS  (PC)  RVS  RVS 


75775 

75790 

75801 

75802 

75803 

75804 

75805 

75806 

75807 

75808 

75810 

75811 

75820 

75821 

75822 

75823 

75825 

75826 

75827 

75828 

75831 

75832 

75833 

75834 

75840 

75841 

75842 

75843 

75845 

75846 

75847 

75850 

75851 

75860 

75861 

75870 

75871 

75872 

75873 

75880 


angio.sel.ea  add  vess  p  basic, compl  LOCAL 

angio,a-v  shunt  LOCAL 

lyii?)hangio, extremity  only, unil, s&i  L(X:al 

lyn^hangio. extremity  only, unil, comp  LOCAL 

lynphangio, extremity  only, bil, s&i  LOCAL 

lynqjhangio, extremity  only, bi 1 , compl  LOCAL 

lymphangio.pelvic/abd, unil, s&i  LOCAL 

lymphangio,pelvic/abd, unil, compl  LOCAL 

lymphangio,pelvic/abd,bil,s&i  LOCAL 

lymphangio,pelvic/abd, bil, compl  LOCAL 

splenoportography, s&i  LOCAL 

splenoportography, compl  LOCAL 

venography, ext,unilat, s&i  only  LOCAL 

venography, ext, unil, compl  LOCAL 

venography, extr, bil, s&i  only  LOCAL 

venography, extr, bil, compl  LOCAL 

venography, inf  cav.w/serial.s&i  LOCAL 

venography, inf  cav.w/serial, compl  LOCAL 

venography, sup  cav.wlth  serial, s&i  LOCAL 

venography, sup  cav.w/serial. CMtpl  LOCAL 

venography , renal , unil , select ; s&i  LOCAL 

venography, renal. unil, select, compl  LOCAL 

venography, renal, bil, select, s&i  LOCAL 

venography , renal , bil , select , compl  LOCAL 

venography, adrenal, unil, select, s&i  LOCAL 

venography, adrenal, unil, sel, compl  LOCAL 

venography. adrenal, bil, sel, s&i  LOCAL 

venography , adrenal , bil , select , compl  LOCAL 

venography , azygos , sel/nonsel , s&i  LOCAL 

venography , azygos , select , compl  LOCAL 

venography, azygos. nonsel. compl  LOCAL 

venography, Intraosseous, s&i  LOCAL 

venography, intraosseous, comp  LOCAL 

venography,  sinus/jug, cath;s&i  LOCAL 

venography,  sinus/jug, cath:compl  LOCAL 

venography, sup  sag  sinus; s&i  LOCAL 

venography, sup  sag  sinus;corapl  LOCAL 

venography, epidural, s&i  LOCAL 

venography, epidual, compl  LOCAL 

venography, orbital, s&i  LOCAL 


5.94 
10.28 
4.53 
16.64 
6.52 
24.69 
4.53 
16.64 
6.52 
24.69 
6.39 
19.80 
3.93 
6.80 
5.89 
9.79 
6.39 
16.81 
6.39 
16.81 
6.39 
19.30 
8.32 
23.83 
6.39 
19.30 
8.32 
23.83 
6.39 
19.30 
16.70 
3.93 
10.84 
6.39 
19.30 
6.39 
13.30 
6.39 
19.30 
3.93 


GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL 

-  PC 

GLOBAL  - 

-  PC 

GLOBAL  - 

-  PC 

GLOBAL  - 

-  PC 

GLOBAL  - 

■  PC 

GLOBAL  - 

-  PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

GLOBAL  - 

PC 

UMI 
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75881 

75885 

75886 

75887 

75888 

75889 

75890 

75891 

75892 

75893 

75894 

75895 

75896 

75897 

75940 

75941 

75950 

75951 

75955 

75956 

75961 

75962 

75963 

75964 

75965 

75966 

75967 

75968 

75969 

75970 

75971 

75980 

75981 

75982 

75983 

76140 

76350 

76499 

76999 

77299 


Page  5  of  6 


APPENDIX  B 


RADIOLOGY  LOCAL  RELATIVE  VALUE  SCALE 


CODES  TO  BE  PRICED  BY  THE  CARRIER 


CPT-4 

PROCEDURE 

CODE 


DBSCRIPTIOH 


venography, orbital, compl 
percu  transhep  porto  w/hemo<3y;s&i 
percu  transhep  porto  w/heaKxSy ;compl 
percu  transhep  porto  wo/hemody ,B&i 
percu  transhep  porto  wo/hemody ; compl 
hef«t  veno,wed/free,w/hefflody,«4i 
he^t  veno, wed/free, w/he«ody,coiBpl 
hepat  veno,wed/free,wo/hedK)dy,8&l 
hepet  veno, wed /free,«fo/heinody, coop  1 
venous  sampling  thru  cath  wo/anglo 
trans  cath  tx.embolli  w/anslo,s&l 
transcath  tx.eabollz  w/anglo  ,contpl 
transcath  tx.lnfus  *»/anglo,s4l 
transcath  tx.lnfus  w/anglo.coinpl 
percu  place  Ivc  filter, s&l 
percu  place  Ivc  filter, compl 
transcath  Intrav  occ, temp, w/ang, s&l 
transcath  Intrav  occ , temp .w/ang, com 
transcath  Intrav  occ .perm. w/ang, s&l 
tranacath  Intrav  occ , perm, w/ang, com 
transcath  retr lev, percu, fx  v/a  cath 
percu  translum  anglo,perlp  art.sAl 
percu  translum  anglo.perlp  art, compl 
percu  translum  anglo  q  ad  per  a, s&l 
percu  translum  anglo  q  ad  per  a, com 
percu  translum  anglo, vlscer  a, s&l 
percu  translum  anglo, vlscer  a.cotnp 
percu  translum  anglo, q  ad  vise  a, s&l 
percu  translum  anglo, q  ad  vise  a, com 
transcath  bx,8&l 
transcath  bx, compl 

percu  transhep  bll  drain  w/cont.s&i 
percu  transhep  bll  drain  w/cont,cora 
percu  pi  cath  for  Inop  bll  obs; s&l 
percu  pi  cath  for  Inop  bll  obs;compl 
consult  on  x-ray  made  elsewhere 
subtraction  In  conjunction 
unlisted  diagnostic  radiology  proc 
U/S  unlisted  proc 
unllst  proc.th  rad  clln  tx  planning 


PROFESSIONAL 

TECHNICAL 

GLOBAL 

COMPONENT 

COMPONENT 

RVS 

(PC)  RVS 

EVS 

LOCAL 

6.80 

GLOBAL  - 

PC 

LOCAL 

8.07 

GLOBAL  - 

PC 

LOCAL 

27.45 

GLOBAL  - 

PC 

LOCAL 

8.07 

GLOBAL  - 

PC 

LOCAL 

27.45 

GLOBAL  - 

PC 

LOCAL 

6.39 

GLOBAL  - 

PC 

LOCAL 

19.30 

GLOBAL  - 

PC 

LOCAL 

6.39 

GLOBAL  - 

PC 

LOCAL 

19.30 

GLOBAL  - 

PC 

LOCAL 

3.10 

GLOBAL  - 

PC 

LOCAL 

7.35 

GLOBAL  - 

PC 

LOCAL 

40.53 

GLOBAL  - 

PC 

LOCAL 

7.35 

GLOBAL  - 

PC 

LOCAL 

40.53 

GLOBAL  - 

PC 

LOCAL 

3.10 

GLOBAL  - 

PC 

LOCAL 

44.24 

GLOBAL  - 

PC 

LOCAL 

7.35 

GLOBAL  - 

PC 

LOCAL 

40.53 

GLOBAL  - 

PC 

LOCAL 

7.35 

GLOBAL  - 

PC 

LOCAL 

40.53 

GLOBAL  - 

PC 

LOCAL 

23.83 

GLOBAL  - 

PC 

LOCAL 

3.10 

GLOBAL  - 

PC 

LOCAL 

40.53 

GLOBAL  - 

PC 

LOCAL 

1.94 

GLOBAL  - 

PC 

LOCAL 

27.65 

GLOBAL  - 

PC 

LOCAL 

7.35 

GLOBAL  - 

PC 

LOCAL 

48.82 

GLOBAL  - 

PC 

LOCAL 

1.94 

GLOBAL  - 

PC 

LOCAL 

32.07 

GLOBAL  - 

PC 

LOCAL 

4.62 

GLOBAL  - 

PC 

LOCAL 

16.51 

GLOBAL  - 

PC 

LOCAL 

8.07 

GLOBAL  - 

PC 

LOCAL 

27.45 

GLOBAL  - 

PC 

LOCAL 

8.07 

GLOBAL  - 

PC 

LOCAL 

34.25 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

1645R 
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APPENDIX  B 


RADIOLOGY  LOCAL  RELATIVE  VALUE  SCALE 


CODES  TO  BE  PRICED  BY  THE  CARRIER 


CPT-4 

PROCEDURE 

CODE 

77399 

77499 

77799 

78099 

78172 

78199 

78282 

78299 

78399 

78414 

78499 

78599 

78699 

78799 

78990 

78999 

79300 

79420 

79900 

79999 


DESCRIPTION 

unllst  proc.med  rad  phys.dosim&dev 

unllst  proc.ther  rad  clln  tx  manage 

unllst  proc, clinical  brachytherapy 

unlisted  endocrine ;dlag.nuc.med. 

chelatable  Iron 

unl  hemat,retic,41yii5)h  pr.dx  nuc  ned 

GI  protein  loss 

unl  GI  procedure ;dx  nuc  med 

unl  musculoskel  proc.dx  NM 

ventricle  eject  frac  w/probe  tech 

unl  CV  procedure ;dx  NM 

unl  resp  proc;dx  MM 

unl  nervous  system ;dx  NM 

unl  genitourinary, dx  NM 

provision  of  dlag.  radlonucllde(s) 

unl  misc. procedure ;dx  NM 

Interstitial  radioactive  colloid  tx 

intra  vase  RN  tx, particulate 

provls  therapeutic  radionuclide(s) 

unl  RN  therapeutic  procedure 


PROFESSIONAL 

TECHNICAL 

GLOBAL 

COMPONENT 

CCMIPONENT 

■?S 

(PC)  RVS 

HVS 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

3.04 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

2.10 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

2.49 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

8.96 

GLOBAL  - 

PC 

LOCAL 

8.43 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

LOCAL 

LOCAL 

GLOBAL  - 

PC 

other  codes  to  be  Priced  by  the  Carrier 
Local  Codes 
HCPCS  R  Codes 

orTfchnical"^*"^  modifiers  other  than  blank  (Global),  Professional  (26) 
New  technology  or  new  services 


UMI 
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Procedure 

71010 
71020 
70470 
70450 
74160 

76700 
76091 
78306 

74270 

74170 

74240 
70460 
74280 
72110 
72131 
74150 
74241 
70551 
73510 


[fV.  Doc  8W-4BJH  KUed  y  1  -a».  8-45  am) 

MLUMQ  coot  4ia»-01-C 


1.00 

1.00 

1.24 

1.21 

8.10 

7.13 

6.3 

4.78 

7.8 

7.1 
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Appendix  C 

HCFA  Charqe-B<«cd  Kelative  Value  Scale  Compared 
with  /CR  Relative  Value  Scale 


Chest  X-Ray 

Chest  X-Ray 

Brain  CT 

Brain  CT 

CT  Abdomen 
w/contrast 

Echocardiography 

Mataaography 

Nuclear  Bone 
laag  ing 

Diagnostic  Bariui 
Enema 

CT  Abdomen 
w/contrast 

Upper  GI 

CT  Head 

Bar  ium  Enema 

Spine  X  -  Ray 

CT  Spine 

CT  Abdomen 

Upper  GI 

Brain  MRI 

Hip  X-nay 


Professional  Component 

HCFA      ACR 


4.5       4.4 

2.47      2.2 
5.27      4.5 


2.8 


9.  3 


3.8 


7.8 


Global 

Service 

HCFA 

ACR 

2.50 

2.35 

3.10 

3.04 

20.45  22.39 

15.7  19.9 

19.6  29.1 

11.2  10.1 

6.17    6.0 

13.0  16.9 


7.0 


8.8 


23.25   35.1 


2.9 

3.8 

7.25 

8.1 

7.1 

6.3 

17.8 

24.5 

3.5 

5.5 

8.9 

11.9 

2.04 

1.75 

5.0 

4.4 

7.4 

6.5 

18.6 

25.5 

7.1 

6.6 

17.8 

24.8 

3.16 

3.87 

7.8 

8.2 

11.8 

8.2 

29.5 

44.3 

1.35 

1.14 

3.37 

2.8 
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Agricultural  Marketing  Service 

RULES 

Lemons  grown  in  California  and  Arizona.  9026 
Oranges  (nave!)  grown  in  Arizona  and  California.  9025 

Agriculture  Department 

See  Agricultural  Marketing  Service:  Federal  Grain 
Inspection  Service:  Forest  Service 

Army  Department 
Nonces 

Meetings: 
Science  Board,  9078 
(2  documents) 

BMnd  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Civil  Rights  Commisskm 

NOTICES 

Meetings:  State  advisory  committees: 
Kansas,  9075 

Commerce  Department 

See  International  Trade  Administration;  National  Oceanic 
and  Atmospheric  Administration 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list,  1989: 
Additions  and  deletions,  9077 

(3  documents) 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings:  Sunshine  Act,  9120 

Defense  Department 

See  also  Army  Department 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under  0MB 
review,  9078 
Meetings: 

Science  Board  task  forces,  9078 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Educational  media  research,  production,  distribution,  and 

training  program,  9079 
Law  school  clinical  experience  program,  9079 

Employment  and  Training  Administration 

NOTKES 

Adjustment  assistance: 
A.K.  Guthrie  Drilling,  9095 
Buford  Drilling  Co.,  9097 
Charles  E.  Hynek,  Inc.,  9095 


Fitkin  Petroleum  Corp  .  9096 

General  Motors  Corp.,  9096 

Holmes  &  Narver  Services.  Inc  .  9096 

Myers  Drilling  Co..  9096 

.Neumin  Production  Co.  et  al..  9097 

Northland  Maintenance  Co..  9095 

Offshore  Navigation.  Inc.,  9095 

Range  Oil  Co.,  Inc.,  9097 

Stellum  Oilfield  Supply,  Inc  ,  9097 

W,E.  Myers  Drilling  Co.,  9099 
Alien  temporary  employment  labor  certification  process: 

Agriculture  and  logging:  adverse  effect  wage  rates  and 
meal  charges,  9107 
Grants  and  cooperative  agreements:  a\ai!ability.  etc 

Senior  community  service  employment  program.  91(.X) 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction:  general  wage  determination  decisions. 
9109 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings; 

National  Petroleum  Council,  9079 
Natural  gas  exportation  and  importation: 

Atlantic  Richfield  Co.,  9080 

Environmental  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation:  State  plans  for 
designated  facilities  and  pollutants: 
Connecticut  et  al,.  9045 
NOTICES 

Environmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability,  9082 
Weekly  receipts.  9083 
San  Diego  wastewater  treatment  facilities.  C.A..  9083 
Toxic  and  hazardous  substances  control: 

Confidential  business  information  and  data  transfer  to 

contractors,  9170 
Premanufacture  notices;  monthly  status  reports,  9()8-} 

Executive  Office  of  the  President 

See  Management  and  Budget  Office:  Presidential 
Documents 

Federal  Aviation  Administration 

RULES 

Airport  radar  service  areas.  9028 
Airworthiness  directives: 

Switlik  Parachute  Co..  Inc.,  9026 
Standard  instrument  approach  procedures  9030 
Transition  areas,  9029 
PROPOSED  RULES 
Jet  routes,  9064.  9065 

(2  documents) 
Jet  routes  and  VOR  Federal  airways.  9063 
VOR  Federal  airways,  9061 
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Rules  and  Regulations 


Federal    Register 

Vol,  54,  No    41 

Fndav.  March  3,  1989 


This   section   of  the   FEDERAL   REGISTER 
contains   regulatory  (documents   having 
general  appfecabrirty  and  legal  effect  most 
o(  which  are  keyed  to  and  codified  w\ 
the   Code  of   Federal   Regulations,   which   is 
published  under  50  trttes  pursuant  to  44 
use     1510 

The  Code  of  Federal  Regulations  is  sold 
by  the  Supenntendent  of  Docun(»ents. 
Prices  of  new  books  are  listed  in  tt>e 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  907 
1  Naval  Orano*  R«9. 690] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  Cattfomia; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  Regulation  690  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
daring  the  period  March  3  through 
March  9, 1989.  Such  action  is  needed  to 
balance  the  supply  of  fresh  navel 
oranges  with  the  demand  for  such 
oranges  during  the  period  specified  due 
to  the  marketing  situation  confronting 
the  orange  industry. 
DATES;  Regulation  690  (§907.990)  is 
effective  for  the  penod  March  3. 1989, 
through  March  9,  1989. 
FOR  FURTHCR  INFORMATION  CONTACT. 
J.icquelyn  R.  Schlatter,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F*V,  AMS, 
USDA.  Room  2528-S,  P.O.  Box  96456, 
Washington.  DC  20090-6456;  telephone: 
(202)  447-5120. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  907  [7  CFR  Part  907),  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 


been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  125  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order,  and 
approximately  4,065  producers  in 
CaUfomia  and  Arizona.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  |13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  produces  of 
California-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

This  action  is  consistent  with  the 
marketing  policy  for  1988-89  adopted  by 
the  Navel  Orange  Administrative 
Committee  (Committee).  The  Committee 
met  publicly  on  February  28. 1989,  in  Los 
Angeles,  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  recommended 
by  a  seven  to  three  vote  a  quantity  of 
nave!  orariges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  the  market  for 
navel  oranges  is  weaker. 

Based  on  consideration  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
prorate  regulations,  the  Administrator  of 
the  AMS  has  determined  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable. 


unnecessary,  and  contran,-  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  v\:"h 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  d  i\  s 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  betweer.  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  nectssary 
to  effectuate  the  declared  policv  of  the 
Act.  Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  at  an  op«^n 
meeting.  To  effectuate  the  declared 
purposes  of  the  Act.  it  is  necessary  to 
make  this  regulatory  provision  effective 
as  specified,  and  handlers  have  been 
apprised  of  such  provision  and  iht 
effective  time. 

List  of  Subjects  in  7  CFR  Part  907 

Arizona.  California,  Marketing 
agreements  and  orders.  Navel  orcnees. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  907  is  amendeii  as 
follows: 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read  as  follows 

Authority:  Sees  1-19  48  Slat  31   ai 
amended.  7  use  801-674 

2.  Section  907.990  is  added  to  rt-ac  as 
follows;  [This  section  will  not  appear  m 
the  Code  of  Federal  Regulations  ) 

§  907.990    Navel  Oraf>9e  Regulation  690. 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  ma\  he 
handled  during  the  period  .March  3.  1989. 
through  March  9,  1989,  are  established 
as  follows: 

(a)  District  1;  1.216,000  cartons;. 

(b)  District  2;  234.000  cartons; 

(c)  District  3;  unlimited  cartons; 

(d)  Distnct  4;  unlimited  cartons. 

Dated:  .March  1,  1989 
Eric  M.  Fonnao, 

Acting  Director.  Frui'l  and  Veffetcble  Diiiiion. 
[FR  Doc,  89-5109  Filed  3-2-8Ss,  8,45  am) 
WLUNG  COOf  3410-02-a 
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AOINCy:  AgrKultunil  .M<irkiMinK  Service. 

USD  A 

Acnoic  Final  rule. 

■UttMAAY:  ReHulatKin  fkSS  cfttablishes 
the  quantity  of  frvsh  Califi)mia  Arizona 
lemon*  thai  may  be  ihippt-d  to  market  at 
375.126  cartons  liurlns  the  period  March 
5  thn)u8h  Marrh  11.  11>89  Such  srtuin  is 
needed  lo  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  »pe(  ified.  due  to  the  marketing 
situation  t.onfrontins  the  lemon  industry 
OATIB:  RcKulalion  665  ({  910  aVi)  is 
effective  for  the  period  March  5  Ihroush 
Mart  h  11.  1989 

POM  FUirrMKR  IMFOMMATKHI  COffTACT: 
Beatrix  R.idnHuez.  Marketing  Specialist. 
Marketing  Order  Administration  Brunch. 
FakV.  AMS.  I  ISO  A,  Room  252.1.  South 
Buildinjj.  P  n  Box  9645fl.  W'a.shm«ton. 
n  C.  2(X)WMM5«.  telephone   |2')2|  447- 

•UPW^MKNTARY  INFORMATION:  I'hiS 

final  rule  has  been  reviewed  under 
F.xecutivf  Order  12291  and 
Departnu'nial  Rcxulation  1512-1  and  has 
been  delcnnmed  to  be  a  '  non  ma)or" 
rulf  under  rnlpria  contained  therein 

I'lir^uanl  to  requirements  set  fijrth  in 
the  RfKulatory  Flexibility  Act  (RFA),  the 
Administrator  of  \Yr  Agncultural 
Marketing  Service  has  determined  that 
this  a<  tion  will  not  have  a  significant 
economic  impai  t  on  a  sulistanlial 
number  of  small  entities 

The  purpose  of  the  RFA  la  lo  fit 
reKuliitory  arlmn  lo  the  scale  of 
busmess  subiect  to  gu(.h  actions  in  order 
that  smiill  businesses  will  not  be  unduly 
or  disproportionately  burtlened 
MarketinR  orders  issued  pursuant  lo  the 
Agricultural!  .Marketing  Agreement  Act. 
and  njjes  i.sstied  thereunder,  are  unique 
In  that  they  are  tirought  atioul  through 
group  a(  lion  of  essentially  small  entities 
ncling  on  their  own  behalf  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility 

There  are  apiproximately  85  handlers 
of  lemons  grown  in  (California  and 
Arizona  sut)|e(  t  to  --egulation  under  the 
lemon  marketing  order  and 
approximately  2..5<10  producers  in  the 
regulated  area  Small  agricultural 
produ(  ers  htivc  been  defined  by  the 
Small  Business  Administration  (13  C.FR 
121  2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  SSrt),!**),  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gn)ss  annual  re(  I'ipts  are  less  than 


5:1500. CXXl.  The  majonty  of  handler*  and 
producers  of  California-Arizona  lemons 
may  be  classified  as  small  entities 

This  regulation  la  issued  under 
Marketing  Order  No  910,  as  amended  (7 
CFR  Pari  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Anzona 
The  onler  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U  S.C.  601-674).  as 
amended.  Thia  action  is  baaed  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information.  It  la  found  that 
this  action  will  lend  to  effectuate  the 
declared  policy  of  the  Act 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-89  The 
(Committee  met  publicly  on  February  28. 
1989.  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  apecified  week.  The 
Committee  reporta  that  demand  for 
lemona  la  good 

Pursuant  to  5  U  B.C.  553,  it  ia  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  In  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  ufxin  which  this  regulation  ia 
based  and  the  effective  date  neceaaary 
to  effectuate  the  declared  purpoaea  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting  It  is  necessary   in  order  to 
effectuate  the  declared  purp<08e8  of  the 
Act,  to  meke  these  regulatory  provisions 
effective  as  spet:ified.  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time 

liat  of  Subjects  Ln  7  CFR  Part  910 

Marketing  agreementa  and  orders. 
California.  Arizona,  lemona. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  910  is  amended  as 
follows 

PART  010— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1   The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows- 

Authonty  S«ca   1-19  48  Slat   31    as 
amended.  7  U  S  C  BOl-674. 


2.  Section  910.955  ia  added  lo  read  as 
follows:  [This  section  will  not  appear  in 
the  Code  of  Federal  Regulations.] 

i  910.955    Lemon  Regulation  955. 

The  quantity  of  lemona  grown  in 
California  and  Anzona  which  may  be 
handled  dunng  the  period  March  5, 1989, 
through  March  11.  1989.  ia  established  at 
375.126  cartona. 

Dated  March  1.  1969. 
Eric  M.  Forman. 

Ailing  Direttor.  Fruit  and  Vegetable  Division. 
[FR  Doc.  88-5108  Filed  3-2-89:  8:45  am] 
■aXMQ  COOC  MI*-«l-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

I  Docket  Na  9»-ANE-0S:  ArndL  39-607S] 

AJrwortMneaa  Directives;  Swttlik 
Parachute  Co^  Inc.  TSO-C13  Ufe 
Preeervers  and  TSO-C72  Individual 
Flotation  Devices 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTio#e  Final  rule. 

SUMMUUtY:  This  amendment  adopts  a 
new  airworthineaa  directive  (AD)  which 
requires  inspection  for  cracka  and,  if 
needed,  replacement  of  carbon  dioxide 
(CO,)  inflators  on  Switlik  TSO-C13  Life 
Preservera  and  TSO-C72  Individual 
Flotation  Devicea  The  AD  is  needed  to 
prevent  the  malfunctioning  of  the  COi 
inflators  on  TSO-C13  Life  Preservers 
and  TSO-C72  Individual  Flotation 
Devicea  which  could  result  in 
inadequate  inflation  of  the  devices  when 
op>erated  during  emergency  conditions. 

DATCS:  Effective  April  3.  1989. 
Compliance — As  required  in  the  body  of 
the  AD.  Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  April  3.  1989 

AOOmstCt:  The  applicable  service 
bulletin  (SB)  may  be  obtained  from 
Switlik  Parachute  Co  .  Inc.,  1325  East 
State  Street,  P  O  Box  1328,  Trenton, 
New  Jersey  08607 

A  copy  of  Switlik  SB  No.  25-00-19 
dated  Seplemt^er  8,  1987,  is  contained  in 
the  Rules  Docket,  Docket  No  88-ANE- 
05,  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  New  England  Region,  12 
New  England  Executive  Park, 
Burlington.  Massachusetts  01803.  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4  30  p  m  .  Monday  through 
Fnday.  except  Federal  holidays. 


FOR  nNTTHER  MFOftMATION  CONTACT 

Adrew  Gfrerer.  Systems  and  Equipment 
Branch,  ANE-173,  New  York  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate.  Aircraft 
Certification  Service.  Federal  Aviation 
Administration,  181  South  Franklin 
Avenue.  Room  202,  Valley  Stream,  New 
York  NY  11581;  telephone  (516)  791- 
6427. 

SUPPLCMCNTARY  MFORMATION:  A 

proposal  to  amend  Part  30  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
which  requires  inspection  for  cracka 
and,  if  needed,  replacement  of  CO» 
inflators  on  certain  Switlik  TSO-C13 
Life  Preservers  and  TSO-C72  Individual 
Flotation  Devices  was  published  in  the 
Federal  Register  on  March  la  1988  (53 
FR  8926). 

The  proposal  was  prompted  by 
reports  of  cracked  Cd  inflators  on 
Switlik  TSO-C13  Life  Preservers  and 
TSO-C72  Individual  Flotation  Devices 
which  could  result  in  inadequate 
inflation  of  the  devices  when  operated 
during  emergency  conditions. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  and  due 
consideration  has  been  givea  to  all  the 
comments  received. 

A  total  of  nine  comments  were 
received,  two  of  which  concurred  with 
the  AD  as  proposed,  and  seven 
proposed  that  changes  be  made  by 
extending  the  compliance  time. 
Following  consideration  of  those 
comments,  it  was  detennined  that  the 
proposal  would  be  changed  by 
extending  the  compliance  period  to  one 
year 

Three  commenters  proposed  that  the 
compliance  time  should  follow  the 
requirements  set  forth  in  Switlik  Service 
Bulletin  No.  25-00-19.  dated  September 
8. 1987.  which  sets  compliance  time  at 
the  next  regulariy  scheduled  service. 
The  FAA  disagrees.  A  comphance  time 
set  at  the  next  regularly  scheduled 
service  could  occur  at  24,  36  or  as  much 
as  48  months  from  the  effective  date  of 
the  AD  depending  on  the  airline.  The 
proposed  interval  is  not  adequately 
defined,  does  not  provide  an  adequate 
level  of  safety  during  the  inspection/ 
retrofit  program  due  to  the  lengthy 
proposed  compliance  interval  and 
would  increase  the  chance  for 
malfunction  of  the  CO»  inflalor  when  it 
would  be  needed. 

Another  commenter  mentioned  that 
its  life  vests  do  not  have  manufacture 
dates  on  the  life  vest  package  and  they 
must  open  and  unfold  all  vests  to  checks 
for  date,  which  would  take  extra  time. 
The  FAA  requires  all  operators  to  carry 
out  their  inspections  by  looking  for 


dates  that  are  printed  on  the  life  vest 
and  not  on  the  life  vest  package.  The 
reason  for  this  is  that  the  life  vest  might 
have  been  taken  out  of  the  package  and 
repackaged  in  a  different  package.  This 
procedure  will  take  longer  and  the 
compliance  time  has  been  extended  as 
mentioned  above. 

Another  commenter  feels  that  they 
must  reinspect  all  its  life  preservers 
because  of  AD  documentation 
requirements  in  the  proposed  AD.  The 
FAA  has  determined  that  reinspection 
of  the  life  preservers  is  not  necessary  if 
satisfactory  documentation  is  available 
to  show  that  the  inspections  have 
previously  been  accomplished.  This  is 
pointed  out  in  the  compliance  statement 
in  the  AD,  "Comphance  Is  Required  As 
Indicated,  Unless  Already 
Accomplished." 

Some  conunenters  mentioned  that 
every  life  preserver  and  individual 
flotation  device  must  be  first  checked 
for  date  of  manufacture,  which  would 
take  extra  time  and  expense.  The  FAA 
agrees  that  additional  labor  is  involved 
in  determining  whether  the  life 
preservers  and  the  individual  flotation 
devices  were  manufactured  during  the 
time  interval  stated  in  the  AD  and  has 
extended  the  compliance  time  so  that 
this  can  be  accomplished  during  normal 
aircraft  maintenance  periods.  The  labor 
expended  for  inspection,  and 
replacement  if  necessary,  of  inflators  in 
the  life  preservers  and  the  individual 
flotation  devices  which  were 
manufactured  within  the  time  period 
stated  in  the  AD  is  less  than  3  (three) 
minutes  per  unit  according  to  the 
manufacturer,  Switlik  Parachute 
Company.  The  FAA  has  reviewed  the 
manufacturer's  estimate  and  has 
increased  the  time  to  inspect,  and 
replace  if  necessary,  to  5  (five)  minutes 
per  inflator.  Although  the  FAA  is  unable 
to  specifically  identify  aU  costs 
associated  with  determining 
manufacture  date,  the  increase  in  the 
manufacturer's  time  assessment  to 
complete  compliance,  from  less  than  3 
(three)  minutes  to  5  (five)  minutes,  is 
considered  a  proper  assessment  of  the 
time  required  to  comply  with  the  AD. 
Further,  the  FAA  has  determined  that 
the  cost  associated  with  this  estimated 
time  is  realistic. 

Another  commenter  also  mentions 
that  the  FAA  used  a  very  general  term, 
"service",  in  the  compliance  statement 
"At  next  regularly  scheduled 
service  *   *   *".  Since  "service  "  is  not 
defined,  the  comphance  period  is  open 
for  interpretation,  for  example. 
Preserver/Flotation  Device  Service,  or 
does  it  mean  the  next  scheduled  A  B.  or 
C  check?  The  commenter  suggests  that 


we  remove  "At  next  regulariy  scheduled 
service"  from  the  compliance  statement. 

The  FAA  agrees,  and  the  foliowuig 
changes  have  been  made  to  the 
compliance  statement.  The  text  in  the 
AD  will  change  from.  "At  the  next 
regularly  scheduled  service  or  within  six 
(6)  months  after  the  effective  date  of  this 
AD,  whidiever  comes  first,  visually 
inspect  *  *   *"  to.  "Within  one  year 
after  the  effective  date  of  this  AJD, 
visually  inspect  *  *  *". 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  governments.  Therefore,  in 
accordance  with  Executive  Order  1281Z 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion:  The  FAA  has  determined 
that  this  regulation  involves 
approximately  69.220  inflators,  and  will 
cost  approximately  $3.50  labor  for  both 
inspection  and  replacement,  if 
replacement  is  required  Therefore.  I 
certify  that  this  action  |1)  is  not  a  "ma)or 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Pobdes  and  Procedures  (44 
FR  11034;  February  28, 1979):  (3)  does 
not  warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal;  and  (4)  vnll  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  cnteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtamed  by  contacting 
the  person  identified  under  the  caption 
"FOR  FURTHER  IHTOWMATIOW  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Incorporation  by  reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (F.AR) 
as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C  1354(d).  1421,  and  1423; 
49  U.S.C.  106[g]  (Revised  Pub  L  97-449. 
January  12,  1983),  and  14  CFR  11.89. 

2.  By  adding  to  §  39  13  the  fpHowing 
new  airworthiness  directive  (ADJ: 


9028 
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HtnrltUk  Paracliul*  CiMiipany.  Inc..  Applli>«  lo 
Swillik  TS<)-<;iJ  Life  l»rp»«T%er<  «nd 
rS(M:r2  Imlivniiml  FlolHlmn  IVvlce* 
till  mixleli  «n(i  itll  p«r!  numlxr* 
nM.<iufrt(;liirwl  from  SeptetTibtr  1    1464. 
lhn)u)<h  l«nu«ry  JO.  1HB5.  «nd  June  1 
xmi.  lhrou«ti  Ortob«r  Xl  H«5  (dull* 
liM.rttBil  on  ulonlifnation  laliel  on  front 
■urfdcel 

Complldnce  i»  rvquirvd  withm  one  y»«r 
rtfltr  Ihi"  Hffective  diile  of  thu  AI)   unless 
«lrt*«dy  accomplnhfd 

In  prfv(>ni  the  imprnpf-r  fum  lionin«  of  the 
cartKm  diuxid«  {VX\]  inflMlont  on  1MO-C13 
Ijfe  Prenervera  and  TS(M'''2  Individual 
notrflion  ncvK*"*.  M(:(;i)mpli»h  the  followlnjj 

|«)  Vuimlly  in»p»t;l  the  VX\  inflatort  for 
crnckii  and  (hippinjj  Hnd.  if  n<*<:eii»«ry 
n-pUc  »•  ('X\  inflrilor*  with  »«rvi(:p«ble  parti 
in  «(.! ordanci"  with  I'HfHgraph  Z. 
Acciimpluhment  Instructloni  of  Swillik 
P«rHchutB  Company   ln<,,.  Servicu  Bulletin 
No  Z.'MJO-  19.  d«le<l  Ssptcmtmr  a  IWT 

|f)|  AirtTdft  may  fw  ferrmd  in  ac.cortlania 
with  lh«  provmona  of  KAK  21  1»7  and  21  1»» 
lo  a  b«»«  where  the  AU  (;an  h«  acc.ompllahed 

((  )  Uptin  nx^ueat.  an  equivalent  meana  of 
compliance  with  the  requiremenla  of  thii  Al) 
may  fie  approved  by  the  M«nHH«>r.  New  York 
AiriTafl  Ortiflcrttion  Office.  Federal  Aviation 
■Adminiatration,  Knjjlne  and  Propeller 
DirecloralH.  Ain;r«ft  Orlification  Service. 
181  South  Franklin  Avenue.  Valley  Stream, 
New  York  tl5«l 

(d|  Upon  aubmiaalon  of  aubalanllatini;  data 
by  an  ovvn«r  or  operator  through  an  FAA 
Airwurthineaa  Inspector  the  Man«(?*>r  New 
York  Aircraft  Certification  Office,  Feileral 
Aviation  Adminutratlon.  FJi)(ine  and 
Propeller  Direclorate.  Aircraft  Certification 
Service,  Ittl  Soulh  Franklin  Avenue.  Valley 
Strt'am.  New  York  ll.Vtl.  may  adjuil  the 
compliance  time  apecifled  In  Ihia  An 

Swilhk  Servl(,e  Bulletin  No   25-00-19.  dated 
S»-plemti«r  a,  19»r   identified  and  deacrit)**)  in 
Ihii  document   li  inwirporated  herein  and 
made  a  part  herwof  purauani  to  5  U  S  C. 
V>2(a|(l|   All  peraona  affected  by  Ihia 
dlre«:tivo  who  have  not  already  re<:eived  Ihia 
document  fnim  the  manufacturer  may  obtain 
coplea  upon  requeal  to  Switlik  Parachute  Co  . 
l™,    1.125  Kail  Slate  Street.  P  O   Box  l.iji 
Trenton.  New  |eriey  0800" 

Thii  document  may  also  be  examm»>d 
Hi  the  Office  of  the  Assistant  Chief 
Oounsel.  Federal  Aviation 
Administration.  New  Falkland  Re)(ion.  12 
New  Kngland  Fjiecutive  Hark. 
Buriln^jton.  Massachusetts  01803.  Room 
311.  Rules  l)<K:kpt  No  8ft-ANF.-05 

Thii  amendment  becomei  effactlve  on 
April  J,  19MI 

liiued  in  Burlington.  Maiaachusetts.  on 
Novemtter  9.  lURA 

Artkur  I  PidfMm. 

At  titifl  MtiniTKcr  Engine  and  f^ipclter 
Dirmtomlti.  Airx:raft  I'frttficodon  !i/>r\  it  r 
IW.  [Xk,  m-^mo  File<l  yzau  &46  am|  . 
MjjMa  coot  «SI«-I>-M 


14CFRPart71 

lAinpMe  Docket  No.  ir-AWA-MI 

Alteration  of  AJrport  Redar  Service 
Area;  Metropolitan  Oakland 
Intematlonai,  CA 

AOCNCr  Federal  Aviation 
Administration  (FAA)  DOT. 
ACnow  Final  rule 


SUMMAjrr  This  action  modifies  the 
Airport  Radar  Service  Area  (ARSA)  at 
Metropolitan  Oakland  International 
Airport.  CA.  This  modification  adjusts 
the  lateral  limits  of  the  ARSA  to  exclude 
that  airspace  that  is  within  the  outer 
core  of  the  ARSA.  north  of  Interstate 
5«n.  This  airspace  is  being  excluded  so 
thai  the  heavily  used  visual  flight  rules 
(VFR)  route,  north  of  Interstate  580.  will 
not  he  compressed  below  2.100  feet 
mecin  sea  level  (MSL). 
IFFICTTVI  DATl;  0«n  I!  T  C  Apnl  6. 
1989. 

FOM  nmrnen  mromtATKMi  cohtact 
[Jetty  Hamson.  Aimpace  Branch  (ATO- 
240),  Airspace  Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW  .  Washington.  DC  20591. 
telephone:  (202)  287-9254. 
supm-AMKirrAjrv  inpommatkmc 

History 

On  September  30,  1985.  the  FAA 
pmposed  to  designate  an  ARSA  at  the 
Metropolitan  Oakland  International 
Airport.  CA  (50  FR  39822)  The  FAA. 
after  carefully  considering  all  comments 
received  and  making  alterations  where 
appropriate,  adopted  the  proposal  and 
published  the  final  rule  in  the  March  10. 
1988.  issue  of  the  Fsderal  Register  (51  FR 
B284)  with  an  effective  date  of  Apnl  9. 
1987 

On  Octolwr  21,  1988.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  modify  the  Metropolitan 
Oakland  International  Airport.  ARSA 
(53  VH  4151J)  This  rule  modifies  the 
ARSA  at  the  Metropolitan  Oakland 
International  Airport  Interested  parties 
were  invited  to  partcipate  In  this 
rulemaking  prrK«eding  by  submitting 
written  conunents  on  the  proposal  to  the 
F.AA.  Additionally,  the  FAA  held 
informal  airspace  meetings  for  this 
proposal  on  [uly  8,  11,  12  and  13.  1988. 
Section  71  501  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
FAA  Handb(K)k  7400  6D  dated  [anuary 
4.  1988. 

The  only  comment  received 
( onceming  the  Oakland  ARSA 
alteration  was  from  the  Department  of 


the  Army  The  Army  wrote  in  approval 
of  the  alteration  stating  that  army 
aviation  operations  in  the  Livermore/ 
Parks  Range  area  would  be  facilitated. 

The  Rule 

This  action  modifies  the  ARSA  at 
Metropolitan  Oakland  International 
Airport,  CA.  The  lateral  limits  of  the 
ARSA  will  be  reduced  to  exclude 
airspace  that  is  within  the  outer  core  of 
the  ARSA,  north  of  Interstate  580  This 
airspace  is  being  excluded  so  that  the 
heavily  used  VFR  route,  north  of 
Interstate  580,  will  not  be  compressed 
below  2.100  feet  MSL. 

Regulatory  EvaluatioD  Summary 

The  following  is  a  summary  of  the 
cost  impact  and  benefit  assessment  of 
the  final  rule  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71).  A  more  detailed  regulatory 
evaluation  has  been  placed  in  the 
docket  (87-AWA^54).  The  objective  of 
this  rule  is  to  modify  the  Metropolitan 
Oakland  International  Airport  Radar 
Service  Area  (ARSA)  as  follows: 

Eliminate  the  area  within  the  outer 
core,  north  of  Interstate  580.  Interstate 
580  is  a  well  known,  easily  recognizable 
landmark  for  VFR  aircraft.  During  user 
forums  and  feedback  sessions  since  the 
onginal  implementation  of  this  ARSA, 
substantial  comments  have  been 
received  supporting  the  exclusion  of  this 
area  so  that  the  heavily  used  VFR  route 
north  of  Interstate  580  is  not  compressed 
below  2.100  feet  MSL 

Summary  of  Costs 

The  FAA  estimates  the  costs 
asstjciated  with  this  rule  to  be  very 
minimal  The  rationale  for  this 
determmalion  is  based  upon  two 
factors 

1  The  cost  evaluation  for  the  final 
rule  ("Fjtablishment  of  Airport  Radar 
S^-rvice  Areas"  51  FR  8284,  March  10, 
1986)  determined  that  potential  costs 
would  not  materialize  to  any 
appreciable  degree,  and  when  they  do 
occur,  they  would  be  transition, il, 
r«;latively  low  in  magnitude,  or 
attributable  to  specific  implementation 
problems  that  have  been  experienced  at 
a  very  small  minonty  of  ARSA  sites. 

2.  Since  this  rule  seeks  lo  reduce 
ARSA  controlled  airspace,  there  should 
be  little  or  no  costs  to  the  aviation 
public  Costs  associated  with  a 
reduction  in  safety  are  not  expected 
because  the  rule  will  reduce  congestion 
in  the  affected  airspace,  and  the  final 
approach  to  Metropolitan  Oakland 
International's  Runway  27  is  still 
protected  by  the  ARSA  s  outer  core. 
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Sectional  charts  will  continue  to  be 
updated  during  the  regular  chart  cycle. 

Summary  of  Benefits 

The  FAA  expects  that  the  benefits  of 
this  rule  will  accrue  in  three  areas.  First, 
controllers  will  have  less  airspace  to 
monitor  thereby  enabling  them  to  better 
concentrate  on  traffic  in  and  around 
Metropolitan  Oakland  traffic  patterns. 
Second,  increased  airspace  in  the  Lake 
Chabol  area  outside  the  ARSA  will 
reduce  congestion  and  provide  users 
more  freedom  while  maintaining 
existing  levels  of  safety  within  and 
around  the  Oakland  ARSA.  Finally, 
aircraft  noise  will  be  reduced 
considerably  by  allowing 
nonparticipating  aircraft  to  cross  Castro 
Valley  at  a  higher  altitude. 

ConcJusion 

On  balance,  the  FAA  believes  that 
this  airspace  modification  will  benefit 
various  users  at  a  near  zero  cost  and 
expects  that  the  establishment  of  this 
rule  will  produce  long  term,  ongoing 
benefits  that  will  far  exceed  any  costs 
which  may  be  incurred. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  agencies  to  identify 
rules  that  will  have  a  significant 
economic  impact  on  smdU  entities, 
including  small  businesses. 

This  action  to  reduce  the  ARSA  area 
north  of  Interstate  580  will  release 
airspace  not  required  for  safety  reasons. 
The  establishment  of  this  rule  will,  in 
effect,  increase  public  airspace  outside 
of  ARSA  control  and,  thus,  will  not  pose 
an  economic  burden  upon  independently 
owned  and  operated  small  businesses 
and  small  not-for-profit  organizations. 

Trade  Impact  Statement 

This  regulation  will  only  impact  the 
.Metropolitan  Oakland  International 
ARSA.  As  such,  it  will  have  no  effect  on 
the  sale  of  foreign  aviation  products  or 
services  in  the  United  States,  nor  will  it 
affect  the  sale  of  United  States  products 
or  services  in  foreign  countries. 

For  these  reasons,  the  FAA  certifies 
that  this  amendment  will  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
a  regulatory  flexibility  analysis  is  not 
required  under  the  terms  of  the  RFA, 

Federalism  Implications 

This  regulation  will  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
wiih  Executive  Order  12612,  preparation 
of  a  Federalism  assessment  is  not 
warranted. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
(1)  is  not  a  "major  rule"  under  Executive 
Order  12291;  and  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979). 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71]  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  US  C.  1348(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106ig) 
(Revised.  Pub.  L.  97-449,  January  12.  1983|;  14 
CFR  11.69. 

§71.501    f  Amended) 

2.  §  71.501  is  amended  as  follows: 

Metropolitan  Oakland  International 
Airport,  CA  [Revised] 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.000  feet  MSL 
within  a  5-mile  radius  of  the  Metropolitan 
Oakland  International  Airport  (lat.  37'43  17' 
N..  long.  122'1311"  W  ).  excluding  that 
airspace  contained  within  the  San  Francisco. 
CA.  Terminal  Control  Area  (TCA);  and  that 
airspace  extending  upward  from  1.500  feet 
MSL  to  and  including  4.000  feet  MSL  within  a 
IG-mile  radius  of  the  Metropolitan  Oakland 
International  Airport,  excluding  that  airspace 
contained  within  the  San  Francisco  TCA.  and 
that  airspace  beyond  a  5-mile  radius  from  the 
Metropolitan  Oakland  International  Airport 
from  the  Oakland  VORTAC  004'  radial 
clockwise  to  the  northern  edge  of  US 
Interstate  580.  and  thai  airspace  beyond  the 
15-mile  radius  of  the  San  Francisco  TCA. 

Issued  in  Washington,  DC,  February  16, 
1989. 
Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  89^961  Filed  3-2-89:  8:45  am] 

BILUNO  CODE  4»tO-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  6&-AGL-26] 

Alteration  of  Transition  Area— 
Macomb,  IL 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  The  nature  of  this  action  is  to 
alter  the  Macomb.  IL,  transition  area  to 
accommodate  new  NDB  RV^'Y  26  and 
LOC  RWY  26  Standard  Instrument 
Approach  Procedures  (SIAPs)  to 
Macomb  Municipal  Airport.  Macomb.  IL. 
The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace 

EFFECTIVE  DATE:  0901  u  t.c.  )une  1,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  G.  Hale.  Air  Traffic  Division, 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018.  telephone  (312)  694-:'3G0 

SUPPLEMENTARY  INFORMATION: 
History 

On  Monday.  January  9  1989.  the 
Federal  Aviation  Administration  (FA.AJ 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  transition  area 
airspace  near  Macomb.  LL  (54  FR  626). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA- 
No  comments  objecting  to  the  proposal 
were  received 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71  181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Avidtion  Regulations  alters  the 
transition  area  airspace  near  Macomb. 
IL.  The  present  transition  area  is  being 
modified  to  accommodate  new  N'DB 
RWY  26  and  LOC  RWY  26  SIAPs  The 
only  modification  to  the  existing 
airspace  is  in  the  transition  area 
extension  and  the  extension  consists  of 
an  additional  4.5  miles  to  the  east  and 
an  additional  1.5  mile  width  each  side  of 
the  090°  bearing  from  Macom.b 
Municipal  Airport, 
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Thi-  (tcvelnpmf  rit  of  ihfsf  priu  fdiirt-s 
rf'ijiiirf*  thrfl  the  K.X.A  hIIit  the 
(ifsiKn-ilfd  iiirspac.H  to  in»ure  thdt  the 
prix  eiiuref*  will  b»>  conlHincii  within 
(ontrollcd  airspace  The  nuninuim 
lii'ti  tTit  «ltitu(l«  for  the  pru(  eCJLirei  may 
h»"  »'Hlrthl;shpi!  beh)w  the  flour  of  the 
'IK>  font  (  (iiitrolled  airipace 
AcrunHutK  (tl  m(ip§  Hmi  rh.irts  will 
reflei  t  the  defined  areas  which  will 
enable  other  aircraft  to  circumnavigcitH 
the  area  in  order  to  romply  with 
.ippiuabie  viHiiiil  fl>{ht  nile 
mjiiirementH 

rhi'  y.\.\  h<i»  determined  that  lhi.s 
proposed  remiltition  only  mvolvei  an 
est.ibli.shed  bodv  of  tei  hni( :al 
rcnuliittons  for  whii.h  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current   It, 
ihiTefure^i  1 1  I.H  not  a  '  ma|or  rvije 
';",.1rr  K\ei  utive  Order  l-Ljyi.  |2)  is  not  a 
Hi^jr.ith  ,1111  rule    under  DOT  Regulatory 
Pol:,  les  and  Procedures  (44  VR  11(114 
I  .''.ni-irv  2H,  IP-tJ),  and  I  1)  does  not 
wdirnn'  preparation  of  a  regulatory 
evaluation  as  the  antii  ipated  impact  is 
so  minimal  Since  this  is  a  n)utine  matter 
that  will  only  affect  air  traffic 
procedures  ;iiui  air  navijjation.  it  is 
I  ertified  that  this  nile.  when 
proniul^Hted    will  not  h,i\.e  a  significant 
ei  oriiimii   impin  t  on  a  Hubstantial 
iiiinilier  of  small  entities  under  the 
(  n'ena  of  the  ReHulatorv  Klexihilits  Ai  t 

l.isl  of  Subietts  in  14  CFR  Pari  71 

AvMtion  sdfety    Transirum  an-as 

Adoption  of  th«  AnMndmnnt 

Ai  1  ordmnU    pursuant  to  the  authority 
ilelen.iled  to  me.  Part  ■*!  of  the  P'ederal 
Ai    It'll  Regulations  114  CVH  Part  "1)  is 

.r:uT,.i>'d  .IS  fiillows 

PART  71— {AMENDED! 

1  The  authority  citation  for  Part  71 
continues  to  read  as  follows 

\ulhonty   4Ml'S(     1  V4ani   U54(«).  1510; 

K«.-i  uluc  Dnler  lOfl-V*   4H  t '  S  C   ir»m) 
'K.'vme.l  (•uh   1.  tf"  44v)   |.in  i-i-y  i:   ls««):H 
OK  11  89. 

}711I1     |Am«n<l*d| 

2  S«'Ction  '1  181  IS  an-.i-iided  as 
follows: 

Macomb   11.     |RaviMd| 

Vhrtl  itirspni  »•  f»  ten  (linn  upwrtni  from  "(10 
ffft  ittwn  f  ihp  turf*  I  e  wilhm  h  tt-milr  rnilius 
of  VIhi  (iml)  Municipal  AirjKirl  (Ih!  4<1"  31  11 
\  ,  long  90'  Jff  1"^  W  )  and  wilhin  4  !i  miles 
rach  luie  of  the  090'  bearuin  from  Macomb 
Munu  ipal  Airport  exiendiiiH  from  the  6-mi!e 
;  ,1.1. ,1  .i.'ru  to  Hi  miles  Bant  of  the  Hi.'port. 


Usued  in  Des  Piainet,  Illinoii  on  February 

ji  \^mn 

Taddy  W   Bun:kun. 

Stan.jfitT  A/r  Tnjf'iL  Diyiiion 

\VH  [)...    ft»-4J)e;  Kil*d  3-2-aG.  8  45  «m| 

WLiJMO  COO«  MIO-IKM 


14  CFR  Pmn  97 

|0oc*«4Mo.  ZSaOac  AmdL  No.  13t41 

St«r>d«rd  lr\«tnim«nt  Approach 
Proc«dur«s;  Ml«c«ll«r>«ous 
Am«ndm«nts 

AOIMCV;  Federal  Aviation 
.Administration  (F/VAJ.  UOT 
ACnoM:  Final  rule. 


tUMMAirv:  This  amendment  establishes, 
amends   suspends,  or  revokes  Standard 
In.stniment  Approach  Procedures 
(Sl.APs)  for  operations  at  certain 
airports  These  reRulalory  actums  are 
needed  tiecause  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
chrtn><i's  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
chan>{es  m  air  traffic  requirements 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affe(  ted  airports 
OATIS:  H'''ri  t!i.f  An  effective  dale  for 
eai  h  SlAP  18  specified  m  the 
amendatory  provisions. 

/."( ti.jionilinn  by  rc^orfnct'  Approved 
by  the  Director  of  the  Federal  Re{{ister 
on  Uecemtier  31.  1960.  and  reapproveci 
as  of  January  1.  19fi2. 
AOOniUKt:  Availability  of  matters 
m(  orporsted  by  reference  in  the 
amendment  is  as  follows 
For  E\timiniition — 

1.  FAA  Rules  Docket.  FAA 
Headcjuarters  Building,  800 
Independence  Avenue.  SW  . 
Washington.  DC  20591 

2  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located,  or 

3  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

/•■(T  Purcbasf — 

Individual  SIAP  copies  may  be 
obtained  from 

1  F.\A  F\it)lu  Inquiry  Center  (APA- 
21)01.  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW  . 
Washingtim.  DC  205«1   or 

2  The  FAA  Resional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 


Copies  of  all  SlAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Supenntendent  of  Documents.  US 
CiovemmenI  Pnnting  Office. 
Washington.  DC  20402. 

worn  PKitrnmn  i»i«>i»matk>»«  co^itact: 

F'aul  I  Best.  Flight  Procedures  Standards 
Branch  (AFS-420),  Air  Transportation 
Division.  Flight  Standards  Service. 
Federal  Aviation  Adininistration.  800 
Independence  Avenue.  SW., 
Washington.  DC  205»1;  telephone  (202) 
28"-«277, 

BUPPt,«ltNTAMY  IN^OHMATtOM:  This 
amendment  to  Part  97  of  the  Federal 
Aviatioin  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs)  The  Complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
US  C  552(a).  1  CFR  Part  51.  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260^. 
and  8260-5  Matenals  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  pnnted  by 
publishers  of  aeronautical  materials 
Thus  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary  The 
provisions  of  this  amendment  stu'e  the 
affected  CFTl  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  cnteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  .National  Flight 
Data  Center  [VDC]  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
lo  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 


days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— {!)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument, 
Incorporation  by  reference. 

Issued  in  Washington.  DC  on  February  17, 
1989 
Robert  L  Goodrich, 

Acting  Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CF'R  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

PART  97— {AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354(a),  1421.  and 
1510;  49  U.S.C.  106(g)  (revised.  Pub.  L.  97-449, 
January  12, 1983;  and  14  CFR  11.49(b)(2)). 

By  amending:  S  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDAIDME.  SDF,  SDF/DME: 
S  97.27  NDB,  NDB/DME;  §  97.29  ILS, 


ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV:  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows; 

•  •  *  Effective  May  4.  1989 

Casey.  IL— Casey  Muni,  NDB  RWV  04.  Amdt. 

5 
Casey,  IL— Casey  Muni,  NDB  RWY  22.  Amdt. 

3 
Iron  Mountain/Kingsford.  Ml — Ford.  LOC/ 

DME  BC  RWY  19.  Amdt.  10 
Plymouth.  MI— Mettetal-Canton.  VOR-A. 

Amdt,  8 
Wildwood,  NJ— Cape  May  County.  VOR 

RWY  23,  Amdt.  9 
Wildwood,  NJ— Cape  May  County,  LOC 

RWY  19,  Amdt.  2 
Wildwood,  N]— Cape  May  County,  RNAV 

RWY  19,  Amdt.  4 
Akron,  NY— Akron,  VOR  RWY  6,  Amdt.  2 
Akron,  NY— Akron,  VOR/DME  24.  Amdt.  3 
Harrisburg,  PA— Capital  City,  RADAR-1. 

Amdt.  12,  CANCELLED 
Middletown,  PA — Harrisburg  Inti  Arpt- 

Olmsted  Fid.  RADAR-1.  Amdt.  8. 

CANCELLED 

•  •  *  Effective  April  ft  1989 

Alexander  City,  AL — Thomas  C.  Russell  Fid. 

NDB-A,  Orig 
Alexander  City,  AL — Thomas  C.  Russell  Fid. 

NDB-A.  Amdt.  7,  CANCELLED 
Hunfsville.  AL — Huntsville  Intl-Carl  T.  )ones 

Field,  ILS  RWY  36L  Amdt.  7 
Mobile,  AL-Bates  Filed.  VOR  OR  TACAN- 

A,  Orig 
Monte  Vista,  CO— Monte  Vista  Muni,  VOR/ 

DME-A  Amdt.  2 
Monte  Vista.  CO— Monte  Vista  Muni.  VOR/ 

DME-A,  Amdt  2 
Monte  Vista.  CO — ^Monte  Vista  Muni.  NDB 

RWY  20,  Orig 
Bedford,  MA — Laurence  G.  Hanscom  Fid.  ILS 

RWY  29,  Amdt.  2 
Obyan.  N  Mariana  Islands — Saipan  Intl. 

NBD/DME  RWY  7.  Amdt.  3 
Obyan.  N  Mariana  Islands — Saipan  Intl,  ILS/ 

DME  RWY  7.  Amdt.  4 
Ainsworth.  NB— Ainsworth  Muni.  VOR  RWY 

17,  Amdt.  1 
Ainsworth.  NE— Ainsworth  Muni,  VOR  RWY 

35.  Amdt.  2 
Valentine.  NB— Miller  Field.  NDB  RWY  31. 

Amdt  5 
North  Platte.  NE— Lee  Bird  Field,  VOR  RWY 

35,  Amdt.  16 
North  Platte,  NE-Lee  Bird  Field,  NDB  RWY 

SOL  Amdt.  8 
North  Platte,  NE— Lee  Bird  Field,  NDB  RWY 

30R,  Amdt.  2 
North  Platte,  NE— Lee  Bird  Field.  ILS  RWY 

30R.  Amdt.  4 
North  Platte.  NB— Ue  Bird  Field.  RNAV 

RWY  12L  Amdt.  2 
Ubanon.  NH— Lebanon  Muni.  ILS  RWY  18. 

Amdt.  1 
New  York,  NY— John  F.  Kennedy  Intl,  ILS 

RWY  31R,  Amdt.  13 
Greenville,  SC — Donaldson  Center.  NDB 

RWY  4,  Amdt.  3 
Greenville.  SC— Donaldson  Center,  ILS  RWY 

4.  Amdt.  1 
Brenham  TX— Brenham  Muni.  VOR/DME 

RWY  16,  Ong 


Brenham  TX— Brenham  Mum   NDB  RWY  16. 

Amdt.  4 
Barre-Montpelier.  VT — Edward  F.  Knapp 

Slate.  LOC  RWY  ir  Amdt  5 
Barre-Montpelier  VT — Edward  F  Knapp 

Slate.  ILS  RWY  17.  Amdt  3 

•  ■   •  Effective  March  9.  1989 

Boston.  MA — General  Exiward  Lawrence 
Logan  Intl.  ILS  RWY  4R  .Amdi  6 

Bassett.  NE— Rock  County  NDB  RWY  31 
Amdt.  2 

Tekamah.  NE— Tekamah  Mum.  VOR  RWY 
32,  Amdt.  3 

•  •   ■  Effective  February  W  1989 

Fort  Lauderdale.  FL — Fort  Lauderdale/ 

HoUovwood  Intl,  ILS  RWY  9L  Amdt  14 
Dublin,  GA— W.H.  "Bud"  Barron  LOC  RWY 

2.  Amdt  2 
Dublin.  GA— W  H  -Bud"  Barron,  NDB  RWY 

2.  Amdt.  1 
Dublin.  GA— W  H  "Bud-  Barron.  RNAV 

RWY  20.  Amdt  2 

•  •  •  Effective  February  9  1989 

Windsor  Locks.  CT— Bradley  Intl.  VOR  RWY 

15,  Amdt,  1 
Baltimore,  MD— Martin  Slate,  II-S  RVIT  32, 

Amdt.  3 

■   *   •  Effective  February  7.  1989 

West  Union.  L^— George  L  Scott  Mum.  NDB 

RWY  35,  Amdt  3 
Elmira.  NY — Elmira /Coming  Regional.  ILS 

RWY  6.  Amdt.  2 

Elmira.  NY — Elmira /Coming  Regional.  ILS 
RWY  24.  Amdt  16 

[FR  Doc.  89-4963  Filed  3-2-89;  8:45  amj 
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DEPARTlilENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Ch.  I 

[Docket  No.  RM89-9-000;  Orber  No  51 1 1 

Statement  of  Policy  Permitting  Limited 
Intervention  by  Fish  and  Wildlife 
Agencies  at  the  Appeal  Stage  of  a 
Licensing  Proceeding 

Issued  February  1",  1989 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Statement  of  policy. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
establishing  a  policy  permitting  !imi!<»d 
intervention  by  fish  and  wildlife 
agencies  at  the  appeal  stage  of  a 
licensing  proceeding. 

Until  a  rule  is  adopted  addressing 
mechanisms  for  fish  and  wildlife 
agencies  to  appeal  license  orders  v^hen 
they  have  not  previously  inter\'ened  in 
the  proceeding,  it  will  be  the 
Commission  s  policy  to  allow  a  fish  and 
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wildlifp  agenrv  to  iniervene  in  a 

111  fnsiiiK  pro(  ^•t•(ll^^  wi!hin   IC  ilrtv» 
tiftcr  (!ommi»iiuin  ulaff  hm  usucd  «n 
uriltT  rf|f(  tinn  or  mritcnii!ly  modifying 
,inv  iif  thp  fidh  dnd  wildlife  dj^eniy  i 
riM  iininif ndrtiionn  submitted  pursuant  Id 
the  Kiith  and  Wildlife  (^(Kmiination  Ait 
i'lr  the  linuled  purjxjie  of  tippedlinK  iui.h 
rf jfi  tu)(i  or  mulenal  rruidifliiition    The 
mtiTventuin  petition  must  tx* 

II  rompdnu'd  hy  the  appcril    This  poliry 
will  provide  fi«h  and  wihilife  usencies  h 
1  h.iiii  (■  ':i  partii  ipnle  nl  the  iippeHl  stage 
of    I  [iru.  cfdinx  without  re(juirinx  them 
'.1    niiT\e[U'  in  Ihoie  proceedinx*  where 

I  :r(t*iin  'ii  cipperii  mdy  never  arme 
IFFlCTIVi  DATl:  This  statement  of 
poi;,  V   IS  eft.-.  •  ■.,■  ^•■.■^r^,l^\   r    I'ifW 
rOH  rUHTMtH  INFORMATION  CONTACT. 
Ic-i.,.!  .1  S«'ixei.  ( )ffi(  e  of  the  Ifenera! 
(  oii-sr,    Fi'iliTi!  K,".iTi<\  Ke^ulHlu^v 
(   .'iDiiiisHi  <:•    •l.'S  \  )r'h  ('Hpitiil  Street 
M      U  iHtim^ton,  DC  JiMJfl.  (202)  357- 

•UPVUMtNTARV  INFORMATIOM:  hi 

.idditiori  '.!  piitiiish,n><  'he  fu!!  tev,  of  tti;s 
do<  urneii'  111  the  F'ndarai  R«x'*'"''   '^'•' 
I  ornmission  also  provides  all  interested 
person*  an  opportunity  to  in»pei  t  or 
(  op\  the  I ontenlii  of  this  do<  ument 
durum  n'lrmrt!  Susiness  hours  in  Room 
liUKI   1'  Til-  I   ^iiiiiiiMHion  s  Headquarters. 
HJ.S  Nor'h  (  ,-i;"'ol  Street  SFl.. 

I  he  (  ommiHsion  Issuance  Pi)«tinn 

Svs'eri;    I  ll'Si.  an  eiei  tronir  liullptin 
'lo.ir  1  ser\  ice.  pruv  iiles  ai  i  ess  to  the 
'e«'H    it  '  iriMi  (!'>'  iimeiiti  issued  ti\  'he 
(  < -iiininHi' 111    I   It's  IS  availdtile  at  no 
1  hariji'  to  'he    iier  ,itid  may  he  ai  i  essed 
Msmx  a  persona,  lomputer  with  a 
lIlodeiTi  'e,    >ii,,:ilix  :.;njl    IS''    WW?    To 
ii  •  ess  (   Il'S    se!  \  uir  I  otnmunuations 
siit'w  (re  '<>    ise   iixi    l^Ul  or  :4<K)  hand. 
I'll:  .1  iplex,  no  pari'v    M  data  lii's    and  1 
Stop  hit    The  fiiii  'ext  of  ihis  statement  of 
policy  will  he  availahle  on  (di*S  for  M.) 
day*  from  the  dale  of  usijante  The 
complete  text  on  iliskelte  in 
WordPerfei  t  torrna'  iiia\  ajgo  he 
piifi  hased  from  the  i  ..  muiiisH:.  >ii  s  i  opy 
!  oiitrai  tor   la  Dorn  Systems 
(  ii'porution    also  lo(  ated  in  Koom  lilH). 
h::\  N.."h  I   a;!i'.'l  Street  NK  , 
Washinntoii   DC  ZiHZtt. 

Sidtnmnnt  of  PoLii  y 

IW-torr  (  .immit»i.mers   Mir'hal)   M^***" 
(   timmmn   l.hnrles  i.    Slmiin.  l,h*rlri  A 
Ir^,lh,iM.t?   Klimtwlh  Anne  Mulcr  *!ij  lerry  j 
I  i«iiM<l"'i 

I  he  hederal  Knerxy  Kegulatory 
(  ommission  |(  .ommisgionl  has 
mslrui  led  staff  to  prepare  a  noliie  of 
propoi»'d  rulemaking  I.NOPR)  on  the 
imruct  r,"»olution  pnH:e<furet 
jiresirihed  tiy  ««■(  turn  li^i)  of  the 
1  eder»i  Fuwer  Act  (Fl'A).  aa  amended 


by  section  3(al  of  the  Electnc 
(lonsumers  Protection  Act  of  1986 
IFCPAI  '  One  of  the  matter*  that  the 
NOPR  wili  address  is  mechanisms  for 

fish  and  wildlife  agencies  to  appeal 
111  ense  orders  when  they  have  not 
previously  intervened  in  the  proceeding 
I'ntil  a  rule  resolving  this  matter  is 
rtdopteii   the  C'ommission  is  estatilishing 
a  policy  to  permit  certain  appeals  by 
fish  and  wildlife  agencies  that  have  not 
previously  intervened  a  proceeding 
Section  10(|!  of  the  FPA  requires 
hvdroelectnc  lK:ense8  issued  under  the 
WA  to  ini  hide  ronditions.  based  on 
reiommendation.s  submitted  pursuant  to 
the  Fish  and  Wildlife  Coordination  Act 
by  state  and  federal  fish  and  wildlife 
aHencies,  for  the  protection,  mitigation, 
and  Hnham.ement  of  fish  and  wildlife 
(including  related  spawning  grounds  and 
hatiitat]   Whenever  the  Commission 
fielieves  that  a  fish  and  wildlife  agency's 
ref.ommenddlions  may  be  inconsistent 
with  the  purposes  and  reijuirements  of 
appludble  law   section  ICHjIl^)  requires 
that  It  attempt  to  resolve  such 
inconsistency   If  the  inconsistency 
I  annot  be  resolved  and  the  Commission 
does  not  adopt  the  agency  s 
rei.onimendffti(>n.  section  10())(2) 
requires  it  to  publish  findings  that 
adoption  of  such  recommendation  is 
inconsistent  with  the  purposes  and 
re(]nirements  of  aj'plii  able  law  and  that 
the  coiiiiiti  ins  selei  ted  by  the 
(ommission  will  adequately  and 
equitably  protect,  mitigate  damage  to. 
and  enhance  fish  and  wildlife  affected 
by  the  pro|ecl   This  is  done  in  the 
ill  ensing  order 

The  percentage  of  proceeciings  in 
which  an  agencv  s  recommendations  are 
held  to  be  inconsistent  with  applicable 
law  IS  exceedingly  small   However 
where  a  license  is  issued  by  the  staff 
pursuant  to  delegated  authority  and  a 
fish  and  wildlife  agency  is  not  a  party,  it 
will  not  be  able  to  ensure  that  the 
C'ommissirm  itself  will  review  re|ection 
of  one  or  more  of  its  recommendations. 
In  order  that  the  agencies  will  not  have 
to  intervene  in  every  licensing 
[)ro(  eeding  so  as  to  preserve  their  nght 
of  appeal  to  the  Commission  itself  m 
such  an  instance  it  will  be  the 
Commission  s' policy  to  allow  a  fish  and 
wildlife  agency  to  intervene  in  such  a 
proceeding  within  J<)  days  after  the 
issuance  by  staff  pursuant  to  delegated 
authority  of  an  order  rejecting  or 
materially  modifying  any  of  its  fish  and 
wildlife  recommendations,  for  the 
limited  purpose  of  permitting  that 
agency  to  appeal  such  action  to  the 
Commission  itself  The  agency's 


intervention  and  appeal  must  be  filed 
simultaneously 

We  believe  the  establishment  of  this 
policy  provides  a  practical  way  to  allow 
fish  and  wildlife  agencies,  who  have  an 
important  statutory  role  in  the  licensing 
process,  to  participate  at  the  appeal 
stage  of  a  proceeding,  without  requiring 
them  to  intervene  in  a  large  number  of 
proceedings  where  the  necessity  for 
appeal  may  never  anse. 

Effective  Date 

The  Administrative  Procedure  Act 
exempts  statements  of  policy  from  both 
the  notice  and  comment  requirements  of 
section  4(b|  of  the  Administrative 
Procedure  Act  '  and  the  requirement 
that  publication  be  made  30  days  before 
the  effective  date  of  the  nile  '  Therefore, 
this  statement  of  policy  is  effective 
February  17,  1989 

By  the  Commi»»ion.  CommiMioner 
Trabandt  concurred  wilh  a  separate 
statement  atta(.hed 
Lois  D  CaahelL 

5e(  rt'tary 

TRABA.NDT  Commissioner  Concurring: 

1  havF  publicly  ilated  that  a  proposed 
rulemaking  on  the  conflict  resolution 
procedures  prp»cnt)ed  bv  i  10(|)  of  the 
Federal  Power  Act.  and  Ihe  instant  policy 
•  Idlement  are  both  unnece«»ary  and 
inappropriate,  txcause  current  Commission 
practice  (1)  ii  completely  consislent  with  the 
iegulative  history  of  the  Conference  Report 
enacted  by  Congress,  and  \Z\  implements 
dispute  resolution  in  an  effective  and 
effu  lent  manner  for  the  mutual  t>eneril  of 
license  applicants  and  fish  and  wildlife 
resources   However  my  colleajfues  have 
decided  to  instruct  staff  to  prepare  a  notice  of 
proposed  rulemaking  on  the  conflict 
resolution  procedures  prescribed  tiy  {  10()). 
and  address  in  that  proposed  rule 
mechanisms  for  fish  and  wildlife  agencies  to 
appeal  license  orders  when  they  have  not 
previously  intervened  in  the  proceeding. 
1  remain  senously  concerned  that  any 
parties  t)e  granted  special  administrative 
procedural  nghts  not  established  expressly 
by  statute  as  would  be  the  case  here   I  do  not 
consider  the  enactment  of  J  10(|)  by  the 
Klectnc  Consumers  Protection  Act  of  1986. 
Pub   L  So  9»-495.  100  Slat   1243  (Oct   16. 
meei  to  constitute  express  statutory  direction 
that  fish  and  wildlife  agencies  be  granted 
automatically  late  intervention,  particularly 
after  a  license  has  been  issued  A  better 
course  of  action  would  be  to  require  the 
Commisaton  staff  to  notify  such  ajjencies  of 
any  decision  to  mcxiify  their 
recommendations  in  the  10(||  process  and 
provide  a  penod  of  30  days  thereafter  for  late 
interventicui  before  a  license  issued  The 
maionry  here  has  created  inadvertently  a 
conditional  license  when«ver  a 
recommendation  of  a  fiah  or  wildlife  agency 
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is  not  adopted  without  modification  in  the 
10(i)  process  in  my  judgment,  that  result  is 
not  consistent  with  the  Federal  Power  Act 
nor  the  Congressional  intent  of  ECPA. 
Nevertheless,  the  majority  deems  it 
important  to  ensure  the  right  of  intervention 
under  such  circumstances  and.  rn  any  event 
this  issue  will  be  considered  further  m  the 
rulemaking  process  Therefore,  as  an  interim 
measure,  I  reluctantly  concur  writh  this  policy 
determination. 

Charles  A.  Trabandt. 

Commissioner 

(FR  Doc  89-5003  Filed  3-2-fl9:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  1,  2.  5,  7,  10.  12,  13,  14, 
16,  20,  21,25,  50,  56,  and  58 

IDockvt  No.  88N-0002] 

Certain  Rsgutations;  Editoriat 
Amsndmsnts 

AQENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending 
certain  of  its  regulations  to  correct 
cross-references  and  typographical 
errors,  to  update  the  titles  and  mailing 
symbols  of  certain  organizational  units, 
and  to  make  technical  revisions  of,  and 
renumber  certain  paragraphs  in,  the 
agency's  list  of  standing  advisory 
committees  to  reflect  recent  changes  in 
the  committee  charters  and  a  recent 
agency  reorganization.  This  action  will 
improve  the  accuracy  and  clarity  of  the 
regulations. 

EFFECTIVE  DATE:  March  3. 1989. 
FOR  FURTHER  INFORMATION  CONTACT  T 
Rada  Proehl,  Regulations  Editorial  Staff 
(HFC-222),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
RockviUe,  MD  20857.  301-443-2994, 
8UPm.EMENTARY  INFORMATION:  FDA  is 
revising  certain  of  its  regulations  in 
Subchapter  A  of  Title  21  of  the  Code  of 
Federal  Regulations  to  correct  cross- 
references  and  typographical  errors  and 
to  update  the  titles  and  mailing  symbols 
of  certain  organizational  units.  The 
affected  regulations  are  21  CFR 
1.24(a)(6)  (i),  (ii)  and  (iii),  1.96(a)(3),  2.19, 
2.125(d),  (g).  (h)(1),  (h)(2),  the 
introductory  text,  and  (i),  5, 10(a)(7), 
5.30(c),  the  introductory  text,  5.45(c),  the 
introductory  text,  5.63(b),  5.110(c),  7.73, 
the  introductory  text,  10.1(a).  10.3  (a) 
and  (b),  10.20(c)(l)(v),  10.25(a),  10.30  (b) 
and  (h)(4),  10.35(d).  10.40(b)(l)(ix)  and 
(i)(l),  10.45(0. 10.50(a)(2),  10.55(c), 


10.80(d)(2)(iii)(i).  10.90(b)  (4)  and  (5), 
10.95(d)(1),  the  introductory  text,  and 
(d)(2),  10.100(b)(3)(v),  10.203(b), 
10.206(a),  12.21(a)(2).  12.22(a)(5)  (i)(c) 
and  fb),  the  introductory  text,  12.24 
{b)(6)  and  (c),  12.50(a),  12.85(a),  the 
introductory  text,  and  (a)(2),  13.15(a), 
13.25(b),  14.1(a)(2}(ix),  14.20(b)(9), 
14.22(a)(1),  14.75(a)  (6)  (i)  and  (ii), 
14.80(d).  14.84(c)(1),  14.100.  14.125(d), 
14.171(d),  (e).  and  (f),  16.1(b)(2),  16.24(c]. 
16.40.  16.42(c)(1).  16.119.  20.21(b), 
20.42(c),  20.50,  20.81(a)(3),  20.100(c)(3), 
(13).  (14).  (15),  (16),  (17),  and  (21), 
20.103(b),  20.112(a),  20.117(a)(3)  and  (b), 
21.45(c),  21.71  (e)(4).  25.15(c)(18), 
25.22(a)(I4).  25.24(c)(4),  50.3(b)  (6)  and 
(11),  56.102(b)  (6)  and  (10).  58.3(e)  (5)  and 
(9),  and  58.195(b)(1). 

Because  these  amendments  are 
nonsubstantive  notice  and  public 
procedures  and  delayed  effective  date 
are  unnecessary  (5  U.S.C.  553  (b)(B)  and 
(d)). 

List  of  Subjects 

21  CFR  Part  1 

Cosmetics,  Drugs,  Exports,  Food 
labeling.  Imports,  Labeling,  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  2 

Administrative  practice  and 
procedure.  Cosmetics.  Drugs,  Foods. 

21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

21  CFR  Part  7 

Administrative  practice  and 
procedure,  Consumer  protection,  Infants 
and  children.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  10 

Administrative  practice  and 
procedure.  News  media. 

21  CFR  Part  12 

Administrative  practice  and 
procedure. 

21  CFR  Part  13 

Administrative  practice  and  , 

procedure. 

21  CFR  Part  14 

Administrative  practice  and 
procedure.  Advisory  committees,  Color 
additives.  Drugs,  Radiation  protection. 

21  CFR  Part  16 

Administrative  practice  and 
procedure. 


21  CFR  Part  20 

Confidential  business  information. 
Courts,  Freedom  of  information. 
Government  employees. 

21  CFR  Part  21 

Mvacy. 

21  CFR  Part  25 

Environmental  impact  statements, 
Foreign  relations.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  50 

Prisoners,  Reporting  and 
recordkeeping  requirements.  Research. 
Safety 

21  CFR  Pert  56 

Reporting  and  recordkeeping 
requirements.  Research.  Safety. 

21  CFR  Part  58 

Laboratories.  Reporting  and 
recordkeeping  requirements 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Parts  1.  2,  5,  7. 10.  12. 
13.  14.  16.  20.  21  25.  50.  56,  and  58  are 
revised  as  follows: 

PART  1— GENERAL  REGULATIONS 
FOR  THE  ENFORCEMENT  OF  THE 
FEDERAL  FOOD,  DRUG.  AND 
COSMETIC  ACT  AND  THE  FAIR 
PACKAGING  AND  LABELING  ACT 

1.  The  authority  citation  for  21  CYK 
Part  1  continues  to  resd  as  follows: 

Authority:  Sees  4.  5.  6  115  IJ.S  C  U53  1454. 
1455).  sees.  201.  403  502.  505  512  602.  701  (21 
U.S  C  321.  343.  352  355,  360b  362,  371). 

§1J4    lAmwMled] 

2.  Section  1.24  Exemptions  ^rom 
required  label  statements  is  anvended  in 
paragraphs  |a)(6)  (i).  |ii).  and  (iii)  by 
removing  "Bureau  of  Foods  "  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  .N'utntion". 

§1.96    lAmmdMl] 

3.  Section  1.96  Granting  of 
authorization  to  relabel  and  recondition 
IS  amended  in  paragraph  (a)!31  by 
removing  "Bureau  of  Customs'  and 
replacing  it  with  "US  Customs 
Service". 

PART  2— GENERAL  ADMINISTRATIVE 
RULINGS  AND  DECISIONS 

4.  The  authonty  citation  for  21  CFR 
Part  2  continues  to  read  as  follows: 

Authority:  Sec  701   52  Stat  1055-1056  as 
amended  (21  L'.S-C.  371) 
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903.' 


{2.19     |Am«nd«dl 

s  S»M  lion  Z  11  SU-thoda  of  analysis  is 
Hm»'ruie<i  hv  rrmovint^  "P  O   B<i\  S40 
Lk'nidmin  Friinklin  Stntion.  W'Hshinxlon, 
IK:  20«H4    -inii  replai:in«  it  with  "2200 
Wilson  FUvd    Suite  4iK)  .-XrlinHton,  VA 
JJJin    .1,14)1 

H  S<"('tion  2  125  18  dmt'ndpd  in 
parHsrHph  jd)  hy  rt-movinn    Antitjiolic 
Form  5  or  6    and  rt- pldcinn  it  wilh 
"antihiolK  HpplicHtion".  m  prirHnrnph  («) 
by  r»Ti\ovmK     J  J14  8"  and  rvplrtt.inx  it 
with   ■}  .114  ""O  .  in  prtrHxrMph  |h)|l  |  hy 
removing    J  314  1  '  and  replacing  it  with 
"I  314  50".  tiy  revising  the  introductory 
text  of  paragraph  |h)(2).  and  in 
paragraph  (i|  t>y  rfmoviny  "   Notu  t*  of 
(Jlainifd  Invfstixrttional  \»-w  Dnix 
and  rpplacinx  it  with   '   Invvstisational 
New  Urug  Application  "  to  read  as 
follows 

}  2. 1 2S     U««  o<  ctWort>nuoroc«rt>on 
propvlUnta  In  M«1-pr«««urtE«d  container*. 

Ihj-    •    • 

(2)  The  Food  and  Dru«  Administration 
may  find  that  an  ut)t)reviatpd  new  dnig 
application  conforming  to  {  314  55  of 
this  chapter  is  acceptal)le  in  lieu  of  a  full 
new  drug  application  for  any  product 
included  in  the  clas.ses  of  products  in 
paragraph  (e|  of  this  »e(  tion   A  finding 
has  been  made  that  an  ANDA  may  tw 
submitted  for  the  following  prndui  ts 
in(.luded  in  the  classes  of  products  listed 
in  paragraph  (e)  of  this  section 


PART  5— OELEQATIONS  Of 

ALrmonmr  and  organization 

7  The  authority  citation  for  21  CFR 
Part  5  continues  to  read  as  follows: 

Authority  5  l'  S  C   VM.  5.S2,  7  U  S  C  2217; 
15  r  S  C  6J«,  1451  ft  ,»ev    J-Ol  et  3f</  .  21 
i;  S  C   41  m  )f<i    ftl-ft,).  141  ft  »ev  .  301-392. 
4«7f(b).  879(b).  801  ft  »ev  .  82;Mn.  U)31  "'  Sf<i  ■ 
S.-srSC:    156.  42t!S(:   219,  241    242(a),  242a. 
2421.  242o.  243  2fl2.  2fl3.  2a)b  through  2«V3m. 
2(V4.  ZM.  300u  ft  «e<;    K)95y  ami  l.W.ly  note 
324«b(b)(3),  4<J3Hh).  HXrr   and  1(XX«.  Fpdfral 
Caustic  Ptiison  Act  |44  Stat   140e).  Federal 
Advisory  Commiite*-  An  |lHib  L  92-4ttJ). 
E.O   1I4«0,  11921,  12.W1 


S5.10 

B  Section  5  10  Lh'lt^clians  from  the 
St'i  rvtury\  the  Assistant  Secifturv  for 
Health,  and  fhjhlic  Health  Service 
Officials  18  amended  m  paragraph  (a)(7) 
by  removing    notice  of  i  laimed 
exemption  for  an  investigalion.il  new 
drug    and  replacing  it  with 
investigational  new  drug  application  ' 

§S.30    [AnMndcdl 

9  S«'(  tion  5  M)  HeariPfiS  is  amended  in 
the  uitroduclury  text  of  paragraph  (c)  by 


removing  '§  18.40<b)"  and  replacing  it 
with     S  lB42(b) 

t  S.4S    I  Am*ndMl  I 

in  S*'ction  5  45  In)ports  and  exports  is 
amended  in  the  introductory  text  of 
paragraph  (c)  hy  removing    Bureau  of 
Customs'  "  and  replacing  it  with  "US. 
Customs  Service  s" 


SS.ft3    lAnMndMl) 

11   Section  5  63  Detention  of  meat. 
ptniltry.  ey^is.  and  related  products  is 
amended  m  paragraph  (b|  by  removing 
"4fi'(bt"  and  replacing  it  with  "4fi7f(b) ', 

}  S.1 10    lAiTMndMlj 

12.  Section  5  110  FD.A  Public 
Information  Offices  is  amended  in 
paragraph  (cl  by  removing  "15Ei— 12  '  and 
replacing  it  with  "15-05". 

PART  7— €NFORCEMENT  POLICY 

13  The  authority  citation  for  21  CFR 
Part  7  continues  to  read  as  follows. 

Authority  S«-ci  305.  701(a).  52  Slat.  1045. 
1055  (21  use   335,  S'llrtl) 


5  7.73     (/ 

14  Section  7  73  Termination  of  recall 
IS  amended  in  the  introductory  text  by 
removing  "Bureau  of  Foods  '  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutntion"  everywhere  that 
It  appears 

PART  10— ADMINISTRATIVE 
PRACTICES  AND  PROCEDURES 

15  The  authority  citation  for  21  CFR 
Part  10  continues  to  read  as  follows: 

Authority:  S«>c  201  ft  scq  .  Pub  L  717.  52 
Sut   KHO  as  amended  (21  L'  S  C  321  et  sf<j  ]. 
see   1  et  seq  .  Pub  L  410.  5«  Stat  682  as 
amended  (42  U  S  C  201  el  seq  ).  sec  4.  Pub  L 
91-513.  M  Stat   1241  (42  U  SC  257a).  sec  301 
et  seq  .  Pub  L  91-513.  84  Stat   1253  (21  US  C 
821  et  seq  ),  sec  409(b).  Pub  L  242,  81  Slat 
600  (21  U  S  C  fl79(b|).  sec  24(b|,  Pub  L  85- 
172.  82  Stat  807  (21  V  S  C  4e7f(b)).  sec.  2  et 
seq  .  Pub  L  91-597  84  Stat   1620  (21  U  S  C 
1031  el  seq  ].  sees  1-9  Pub  L  625,  44  Stat 
1101-1103  as  amended  (21  U  SC   141-149), 
sets   1-10.  Ch   .358.  29  Slat  604-607  as 
amended  (21  V  S  C  41-50),  sec  2  ft  seq  .  Pub 
L.  783   44  Stat    1406  as  amended  (15  U  S  C. 
401  ft  seq  ),  sec   1  ft  seq  .  Pub   L  89-755,  80 
Slat   1296  as  amended  (15  U  SC   1451  et  seq  ). 
Pub   L  100-236.  101  Slat.  1731  (28  U  S  C. 
2112). 


{10.1      (AlTWndMll 

IH  Section  10  1  Scope  is  amended  in 
paragraph  (ar  by  removing  "5  5  1"  and 
replacing  it  with  "5  5  10" 

17  Section  10  3  is  amended  in 
paragraph  (a)  by  revising  the  definition 
for    Office  of  the  Commissioner.  '  in  the 
definition  for  "Party"  by  removing 
"bureau"  and  replacing  it  with    center", 
in  the  definition  for     The  laws 


administered  by  the  Commissioner"  by 
removing    5  51"  and  replacing  it  with 
"5  5  10".  and  in  paragraph  (bl  hy 
removing  "of  Part  1"  and  replacing  it 
with  "or  Part  1"  to  read  as  follows: 

§  10.3     Dvflntttonft. 

(a)-    •    • 

"Office  of  the  Commissioner"  includes 
the  offices  of  the  Associate 
Commissioners  but  not  the  centers  or 
the  regional  or  district  offices. 


i  10.20     [/ 

18.  Section  10.20  Submission  of 
documents  to  Dockets  Management 
Branch,  computation  of  time: 
availability  for  public  disclosure  is 
amended  in  paragraph  (c)(l){v)  by 
removing  "5  310.9  or". 

i  10.25    lAnwndMJ] 

19  Section  10.25  Initiation  of 
administrative  proceedings  is  amended 
in  paragraph  (a)  by  removing  "5  314  1" 
and  replacing  it  with  "5  314.50". 

}  10.30    |Am«nd«d] 

20  Section  10  30  Citizen  petition  is 
amended  in  paragraph  (b|  under  the 
heading  "CmZEN  PETITION"  by 
removing  "5  1"  and  replacing  it  with 
"5.10"  and  in  paragraph  (h)(4)  by 
removing  "5  12.5"  and  replacing  it  with 
"5  12.20". 


i  10.35    lAnwndsd] 

21.  Section  10.35  Administrative  stay 
of  action  is  amended  in  paragraph  (d)  by 
removing  "5  10.80"  and  replacing  it  with 
"5  10.85". 

i  10.40    I  Amended] 

22.  Section  10.40  Promulgation  of 
regulations  for  the  efficient  enforcement 
of  the  law  is  amended  in  paragraph 
(b)(l)(ix)  by  removing  "5  25.25(a)(3)  (ii) 
or  (ill)",  and  replacing  it  with 

"8  25.42(b)(3)  (ii)  or  (ill)"',  and  in 
paragraph  (i)(l)  "bureau"  is  removed 
and  replaced  with  "center"  everywhere 
that  It  appears. 

{10.45    I  Amended  I 

23.  Section  10  45  Court  review  of  final 
administrative  action:  exhaustion  of 
administrative  remedies  is  amended  in 
paragraph  (f)  by  removing  '16.80(c)"  and 
replacing  it  with  "16.80(a) ", 

S  10.50    [Amended] 

24  Section  10.50  Promulgation  of 
regulations  and  orders  after  an 
opportunity  for  a  formal  evidentiary 
public  hearing  is  amended  in  paragraph 
(a)(2)  by  removing  "430, 20(b)"  and 
replacing  it  with  "314  300", 


§  10.55    [Amended] 

25  Section  10.55  Separation  of 
functions:  ex  parte  communications  is 
amended  in  paragraph  (c)  by  removing 
"430.20(b)(7)"  and  replacing  it  with 
"314.300". 

§10.80    [Amended) 

26.  Section  10.80  Dissemination  of 
draft  Federal  Register  notices  and 
regulatinns  is  amended  in  paragraph 
(d)(2)(iii)(6)  by  removing  "§  10.40[r)l9)" 
and  replacing  it  with  "5  10.40(0(6)". 


401  et  seq.  );  sec.  1  et  seq..   Pub.  L  89-755.  80 
Stat  1296  as  amended  (15  U.SC,  1451  et.  seq  ] 


§  10.90    [Amended) 

27.  Section  10.90  Food  and  Drug 

.Administration  regulations,  guidelines, 
recommendations,  and  agreements  is 
amended  in  paragraphs  (b)  (4)  and  (5)  by 
removing  "bureau"  and  replacing  it  with 
"center". 

§  10.95    [Amended) 

28  Section  10.95  Participation  in 
outside  standard-setting  activities  is 
amended  in  paragraph  (d)(1),  the 
introductory  text,  and  in  paragraph 
(d)|2)  by  removing  "bureau"  and 
replacing  it  with  "center". 


§  10.100    (Amended] 

29.  Section  10.100  Public  calendars  is 
amended  by  removing  and  reserving 
paragraph  (b)(3)[v). 

§  10.203    [Amended] 

30.  Section  10.203  Definitions  is 
amended  in  paragraph  (b)  by  removing 

Office  of  Legislation  and  Information" 
and  replacing  it  with  "Office  of  Public 
Affairs". 

§  10.206    (Amended! 

31.  Section  10.206  Procedures  for 
electronic  media  coverage  of  agency 
public  administrative  proceedings  is 
amended  in  paragraph  (a)  by  removing 
"(HFW-20),  Office  of  Legislation  and 
Information"  and  replacing  it  with 
"(HFl-20),  Office  of  Public  Affairs". 

PART  12— FORMAL  EVIDENTIARY 
PUBLIC  HEARING 

32.  The  authority  citation  for  21  CFR 
Part  12  continues  to  read  as  follows: 

,\uthority:  Sec.  201  et  seq..  Pub.  L  717.  52 
Slat  1040  as  amended  (21  U.SC.  321  et  seq.  ]: 
sec  1  el  seq.  Pub.  L  410,  58  Stat,  682  as 
amended  (42  U.S.C.  201  et  seq.  );  sec.  4,  Pub. 
L  91-513.  84  Stat  1241  (42  U.SC.  257a);  sec. 
301  el  .leq..  Pub  L  91-513,  84  Stat.  1253  (21 
use  821  el  seq  ):  sec  409(b).  Pub.  L  242.  81 
Slat  600  (21  use  679(b));  sec.  24fb).  Pub.  L. 
85-172.  82  Stat  807  (21  U.SC,  467f(b)):  sec.  2 
et  seq.  Pub  L  91-597.  84  Slat.  1620  (21  U.SC. 
1031  el  seq.  ).  sees  1-9,  Pub.  L.  625,  44  Stat. 
1101-1103  as  amended  (21  U.SC  141-149); 
sees   1-10  Ch  358.  29  Slat  604-607  as 
amended  (21  US  C.  41-50);  sec.  2  et  seq..  Pub. 
1.  783.  44  Slat  1406  as  amended  (15  U.S.C. 


§  12.21    (Amended] 

33.  Section  12.21  Initiation  of  a 
hearing  involving  the  issuance, 
amendment,  or  revocation  of  an  order  is 
amended  in  paragraph  (a)(2)  by 
removing  "§  314.1(c)"  and  replacing  it 
with  "§314.50". 

§12.22    [Amended] 

34.  Section  12.22  Filing  objections  and 
requests  for  a  hearing  on  a  regulation  or 
order  is  amended  in  paragraph 
(a)(5)(i)(c)  by  removing  "§  310.9  or",  and 
in  paragraph  (b),  the  introductory  text, 
by  removing  "hearing  cleric"  and 
replacing  it  with  "Dockets  Management 
Branch". 

§12.24    (Amended] 

35.  Section  12.24  Ruling  on  objections 
and  requests  for  hearing  is  amended  in 
paragraphs  (b)(6)  and  (c)  by  removing 
"430.20(b)"  and  replacing  it  with 
"314.300". 

§12.50    [Amended] 

36.  Section  12.50  Advice  on  public 
participation  in  hearings  is  amended  in 
paragraph  (a)  by  removing  "(HFC-10)" 
and  replacing  it  with  "(HFC-220)". 

§12.85    (Amended) 

37.  Section  12.85  Disclosure  of  data 
and  information  by  the  participants  is 
amended  in  paragraph  (a),  the 
introductory  text,  and  in  paragraph 
(a)(2)  by  removing  "bureau"  and 
replacing  it  with  "center". 

PART  13— PUBLIC  HEARING  BEFORE 
A  PUBLIC  BOARD  OF  INQUIRY 

38.  The  authority  citation  for  21  CFR 
Part  13  is  revised  to  read  as  follows; 

Authority:  Sec.  201  et  seq..  Pub  L  717,  52 
Stat.  1040  (21  U.S.C.  321  et  seq.  );  sec.  1  et 
seq  .  Pub  L.  410.  58  Stat.  682  as  amended  (42 
use.  201  et  seq.  );  sec.  4,  Pub.  L  91-513.  84 
Stat.  1241  (42  U.S.C.  257a);  sec.  301  el  seq.. 
Pub.  L  91-513.  84  Stat.  1253  (21  U.S.C.  821  et 
seq  ):  sec.  409(b).  Pub.  L  242,  81  Stat.  600  (21 
use  679(b));  sec.  24(b),  Pub.  L.  85-172.  82 
Stat.  807  (21  use.  467f{b));  sec  2  et  seq.. 
Pub.  L  91-597.  84  Stat.  1620  (21  U.S.C.  1031  et 
seq.  );  sees.  1-9.  Pub.  L.  625.  44  Slat.  1101-1103 
as  amended  (21  U.S.C.  141-149);  sees.  1-10, 
Ch.  35&  29  Stat.  604-609  as  amended  (21 
use.  41-50);  sec.  2  el  seq..  Pub.  L  783,  44 
Slat  1406  as  amended  (15  U.S.C.  401-411 
notes):  sec.  1  et  seq..  Pub.  L.  89-755.  80  Stat. 
1296  as  amended  (15  U.S.C.  14.51  et  seq.  ). 

§13.15    [Amended] 

39.  Section  13.15  Separation  of 
functions:  ex  parte  communications: 
administrative  support  is  amended  in 
paragraph  (a)  by  removing  "bureau"  and 
replacing  it  with  "center". 


§13.25    [Amended] 

40.  Section  13.25  Disclosure  of  data 
and  information  by  the  participants  is 
amended  in  paragraph  (b)  by  removing 
the  word  "under"  the  second  ti.me  it 
appears  and  replacing  it  with  "that". 

PART  14— PUBUC  HEARING  BEFORE 
A  PUBUC  ADVISORY  COMMITTEE 

41,  TTie  authority  citation  for  21  CFR 
Part  14  continues  to  read  as  follo*^s: 

Authority:  5  U  S  C  5332  note;  15  U  S  C  1451 
el  seq.:  21  US  C  41  et  seq.:  141  et  seq..  321- 
371.  467f(b).  679(b),  821.  1031  et  seq.:  42  U  SC. 
201  el  seq.:  257a;  21  CFR  5.10. 


§14.1     [Amended] 

42.  Section  14.1  Scope  is  amended  in 
paragraph  (a)(2)(ix)  by  removing 
"520(1)"  and  replacing  it  with  "520(0"- 

§14.20    [Amended) 

43.  Section  14.20  Notice  of  hearing 
before  an  advisory  committae  is 
amended  in  paragraph  [b)(9)  by 
removing  "§  14.35(c)(2)"  and  replacing  it 
with  "§  14.35(d)(2)". 

§14.22    [Amended] 

44.  Section  14.22  Meetings  uf  an 
advisory  committee  is  amended  in 
paragraph  (a)(1)  by  removing 

"§  14.5(b)(4)"  and  replacing  it  with 
"§14.20fb)(4)". 

§14.75    (Amended] 

45.  Section  14.75  Examination  of 
administrative  record  and  other 
advisory  committee  records  is  amended 
in  paragraph  (a)(6)(i)  and  (ii)  by 
removing  "§  14.22(h)(2j"  and  replacing  it 
with  "§14.22(i)(2)". 

§14.80    (Amended] 

46.  Section  14.80  Qualifications  for 
members  of  standing  policy  and 
technical  advisory  committees  is 
amended  in  paragraph  (d)  by  removing 
"14.86"  and  replacing  it  with  "14.84". 

47.  Section  14.84  is  amended  b> 
revising  the  last  sentence  in  paragraph 
(c)(1)  to  read  as  follows: 

§  14.B4.    Nominatione  and  selection  of 
nonvoting  memt>er8  of  standing  technical 
advisory  committees. 


(1)  *  *  *  All  nominations  are  to  be 
submitted  in  writing  tc  the  Office  of 
Consumer  Affairs  (HFE-401  Food  and 
Drug  Administration.  Rm  16-8.S  5600 
Fishers  Lane,  RockviUe.  MD  2085" 

•  •  •  •  • 

48  Section  14  100  is  revised  to  read  as 

follows; 
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}  14. 100     Liat  of  ttandlng  advlaory 
conwn(tt««*. 

Stantiins  Hdvi»ory  committees  and  the 
dates  of  their  est.ihlishment  are  as 
follows 

(a)  Office  of  thf  ('i>m!':-is:^iiier — 
Board nf  Tea  h'.yptTts 

111  Date  estrthlished   Man  h  :,  IHT 

iJ|  Function   Aiivises  mi 
estrtblishmeni  of  uniform  stdiuliirds  of 
purity    qurtlitv    and  fitness  fur 
cnnsuniption  of  all  ten  imported  into  thf 
I  lilted  Stales  under  21  L'  S C.  42. 

[h|  ( 'futrr  ^or  Biulugics  Evaluation 
and  Hfifan  h — 

(1 )  AUffyt'nic  Products  Advisory 
Committrf 

(i)  Date  estahlished  |ulv  9.  IWM 
(n)  Kuni  lion  Reviews  and  evaluates 
data  on  the  safety  am!  effectiveness  of 
allergenic  tllolo^lcal  products  intended 
foruMln  the  diaxnosis.  prevention,  or 
treatment  of  human  disease 

(2)  Uiolii^n  (il  Hrspmiir  Shulifiprs 
Advisory  Comirmtrr 

(i)  Date  es'tablished  C)i,tot)er  2H.  1W8 
(ii)  Function  Reviews  and  evaluates 
data  relating  to  the  safety   effectiveness. 
and  appropriate  use  of  bioloyu  al 
response  modifiers  which  are  intendeil 
for  use  in  the  prevention  and  treatmerit 
of  a  broad  spectrum  of  human 
diseases  The  committee  will  also 
consider  the  quality  and  relevance  of 
FDA  s  researi  h  program  which  provules 
scientific  support  fur  thf  regulation  of 
these  products,  and  advise  the  Sei  retarv 
of  Health  and  Human  Services,  the 
Assistant  S«-cretary  for  Health,  and  the 
Commissioner  of  Food  and  Drugs  of  its 
findinss 

(3)  Blond  Products  Advisory 
Comnuttpe 

(i)  Date  established;  May  13,  1980. 

(ii)  Function  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness, 
and  appropriate  use  of  bli^od  products 
intended  for  use  m  the  diagnusis. 
prevention,  or  treatment  of  human 
diseases. 

(4)  (Reserved) 

(5)  Vaccines  and  Related  Biological 
Products  Advisory  Committee. 

(i)  Date  estabhshed:  December  31, 
1979. 

(ii)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
vaccines  intended  for  use  in  the 
dianiiosis,  prevention,  or  treatment  of 
human  diseases 

(c)  Center  for  Drug  Evaluation  and 
Research— {\)  Anesthetic  and  Life 
Support  Drugs  Advisory  Committee. 

(i)  Date  cstablisheei  Mav  1    ln-« 

(ii)  Function   Reviews  and  evaluates 
data  on  the  safetv  and  effe<  tivftifss  of 
marlieted  and  investigational  human 
drugs  for  use  in  the  field  of 
anelhemoloHv  and  suryery 


(2)  .Anti-Infective  Drugs  Advisory 
Committtt'f 

(I)  Date  established  October  7,  1980 

(ii)  F'unction  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
dniRS  for  use  in  infectious  diseases 

(:))  [Reserved] 

(4)  Arthritis  .■\dvisory  Committee. 
(i|  Date  established.  April  5,  1974. 
(ill  Function  Reviews  and  evaluates 

data  on  the  safety  and  effectiveness  of 
marlieted  and  mvesti^alional  human 
druj^s  for  use  in  arthritic  conditions. 

(5)  Cardiovascular  and  Renal  Drugs 
Advisory  Committee 

(i)  Date  established.  August  27.  1970. 

(ill  Function  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
dnigs  for  use  in  cardiovascular  and 
renal  disorders 

(b)  Dermatolo^ic  Drugs  Advisory 
Comnuttt'e 

(i)  Date  established:  October  7.  1980. 

(ii)  F'unction  Reviews  and  evaluates 
data  an  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
ciermatologic  diseases 

(7)  Drug  Abuse  .■\dvisory  Committee. 
(i|  Date  established  .Vlay  31.  1978. 

(u)  Function  Advises  on  the  scientific 
and  medical  evaluatum  of  information 
gathered  by  the  Dep<irtment  of  Health 
and  Human  Services  and  the 
Department  of  justice  on  the  safety, 
efficacy,  and  abuse  potential  of  drugs 
and  recommends  actions  to  be  taken  on 
the  marketing,  investigation,  and  control 
of  such  drugs 

(8)  Endocnnologic  and  Metabolic 
Drugs  Advisory  Committee. 

(i)  Date  established   August  27,  1970. 

(ii)  F'unction   Reviews  and  evaluates 
data  on  the  safety  anci  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  endocrine  and  metabolic 
disorders 

(9)  Fertility  and  Maternal  Health 
Drugs  Advisory  Committee 

(1)  Date  established   March  23,  1978. 

(ii)  Funi  tion   Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
dmgs  for  use  in  the  practice  of  cibstetncs 
and  gynecology 

(10)  Costromtestinal  Drugs  Advisory 
Committee 

(i)  Date  established   March  3.  I'rfl 
(ii)  Function  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  gastrointestinal 
diseases. 

(11)  Oncologic  Drugs  Advisory 
Committee. 

(i)  Date  established:  September  21, 
1978 


(ii)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  treatment  of  cancer. 

(12)  Peripheral  and  Central  Nen'ous 
System  Drugs  Advisory  Committee. 

(i)  Date  established:  June  4,  1974, 
(ii)  Function:  Reviews  and  evaluates 
data  on  the  safeety  and  effectiveness  of 
marketed  and  investigationa)  human 
drugs  for  use  in  neurological  disease. 

(13)  Psychopharmacologic  Drugs 
Advisory  Committee. 

(i)  Date  established:  June  4,  1974. 

(ii)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  practice  of 
psychiatry  and  related  fields. 

(14)  Pulmonary -Allergy  Drugs 
Advisory  Committee. 

(i)  Date  established:  February  17, 1972. 

(ii)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
dnigs  for  use  in  the  treatment  of 
pulmonar>  disease  and  diseases  with 
allergic  and/or  immunologic 
mechanisms. 

(15)  Radiopharmaceutical  Drugs 
Advisory  Committee. 

(i)  Dale  estabJished  August  30, 1967. 

(ii)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  practice  of  nuclear 
medicine. 

(d)  Center  for  Devices  and 
Radiological  Health — 

(1)  Advisory  panels  and  the  dates  of 
their  establishments  are  as  follows: 

(i)  Anesthesiology  and  Respiratory 
Therapy  Devices  Panel 

(A)  Date  established:  April  14,  1984, 

([3)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes 
recommendations  for  their  regulation. 

(u)  Circulatory  System  Devices  Panel. 

(A)  Date  established:  April  14,  1984. 

(B)  Function  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes 
recommendations  for  their  regulation. 

(iii)  Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel. 

(A)  Date  established:  April  14.  1984. 

(B)  Function  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes 
recommendations  for  their  regulation. 

(iv)  Dental  Products  Panel 
(A)  Date  established:  March  5,  1988. 
(H|  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effe(  tiveness  of 
devices  currently  in  use  and  makes 
recommendations  for  their  regulation. 
Reviews  .ind  evaluates  data  concerning 


the  safety  and  effectiveness  of  over-the- 
counter  (OTC)  drug  products  for  human 
use  and  makes  appropriate 
recommendations  to  the  Commissioner 
of  Food  and  Drugs, 

(v)  Ear,  Nose,  and  Throat  Devices 
Panel. 

(A)  Date  established:  April  14, 1984. 

(B)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes 
recommendations  for  their  regulation. 

(vi)  Gastroenterology-Urology 
Devices  Panel. 

(A)  Date  established:  April  14. 1984. 

(B)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes 
recommendations  for  their  regulation. 

(vii)  General  and  Plastic  Surgery 
Devices  Panel. 

(A)  Date  established:  April  14, 1984. 

(B)  Function;  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes 
recommendations  for  their  regulation. 

(viii)  General  Hospital  and  Personal 
Use  Devices  Panel. 

(A)  Date  established:  April  14. 1984. 

(B)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes 
recommendations  for  their  regulation. 

(ix)  Hematology  and  Pathology 
Devices  Panel. 

(A)  Date  established:  April  14. 1984. 

(B)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes 
recommendations  for  their  regulation. 

(x)  Immunology  Devices  Panel. 

(A)  Date  estabhshed:  April  14. 1984, 

(B)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
devices  currently  In  use  and  makes 
recommendations  for  their  regulation, 

(xi)  Microbiology  Devices  Panel. 

(A)  Date  established:  April  14, 1984. 

(B)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes 
recommendations  for  their  regulation, 

(xii)  Neurological  Devices  Panel. 

(A)  Date  established:  April  14. 1984. 

(B)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes 
recommendations  for  their  regulation. 

(xiii)  Obstetrics-Gynecology  Devices 
Panel. 

(A)  Date  established;  April  14, 1984. 

(B)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes 
recommendations  for  their  regulation. 

(xiv)  Ophthalmic  Devices  Panel. 

(A)  Date  established:  April  14, 1984. 

(B)  Function;  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 


devices  currently  in  use  and  makes 
recommendations  for  their  regulation, 
(xv)  Orthopedic  and  Rehabilitation 
Devices  Panel. 

(A)  Date  established;  April  14, 1984, 

(B)  Function;  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes 
recommendations  for  their  regulation. 

(xvi)  Radiologic  Devices  Panel. 

(A)  Date  established;  April  14, 1984. 

(B)  Function:  Reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes 
recommendations  for  their  regulation. 

(2)  Device  Good  Manufacturing 
Practice  Advisory  Committee. 

(i)  Date  established:  August  12, 1976. 

(ii)  Function:  Reviews  proposed 
regulations  for  good  manufacturing 
practices  governing  the  methods  used  in. 
and  the  facilities  and  controls  used  for. 
the  manufacture,  packing,  storage,  and 
installation  of  devices,  and  makes 
recommendations  on  the  feasibility  and 
reasonableness  of  the  proposed 
regulations. 

(3)  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee. 

(i)  Date  established:  October  18, 1968. 

(ii)  Function:  Advises  on  technical 
feasibility,  reasonableness,  and 
practicability  of  performance  standards 
for  electronic  products  to  control  the 
emission  of  radiation  under  42  U.S.C, 
263f(f)(l)(A), 

(e)  National  Center  for  Toxicological 
Research — Science  Advisory  Board. 

(1)  Date  established;  June  2, 1973. 

(2)  Function:  Advises  on 
establishment  and  implementation  of  a 
research  program  that  will  assist  the 
Commissioner  of  Food  and  Drugs  and 
the  Administrator,  Environmental 
Protection  Agency,  in  fulfilling  their 
regulatory  responsibilities. 

(f)  Center  for  Veterinary  Medicine — 
Veterinary  Medicine  Advisory 
Committee. 

(1)  Date  established:  April  24. 1984. 

(2)  Function:  Reviews  and  evaluates 
available  data  concerning  safety  and 
effectiveness  of  marketed  and 
investigational  new  animal  drugs,  feeds, 
and  devices  for  use  in  the  treatment  and 
prevention  of  animal  disease  and 
increased  animal  production. 

$14,125    [Amended] 

49.  Section  14.125  Procedures  of 
TEPRSSC  is  amended  in  paragraph  (d) 
by  removing  "Bureau  of  Radiological 
Health"  and  replacing  it  with  "Center 
for  Devices  and  Radiological  Health". 

S  14.171    [AmwKled] 

50,  Section  14.171  Utilization  of  an 
advisory  committee  on  the  initiative  of 
FDA  is  amended  in  paragraphs  [d]  and 


(e)  by  removing  "bureau"  and  replacing 
it  with  "center"  and  in  paragraph  (H  by 
removing  "314.14,  431.71."  and  replacing 
it  with  "314.430". 

PART  16— REGULATORY  HEARING 
BEFORE  THE  FOOD  AND  DRUG 
ADMINISTRATION 

51.  The  authority  citation  fur  21  CFR 
Part  16  continues  to  read  as  follows; 

Authority:  Sees  1  et  scq..  2  et  seq.:  15 
L'.S.C.  401  et  seq..  1451  et  seq..  sees.  1-10.  1-8, 
201  el  seq..  24(b).  409(b),  100  el  seq..  2  el  seq.: 
21  U.S.C.  41-50,  141-149,  321  el  seq..  467flb). 
679(b).  821  el  seq..  1031  el  seq.:  sec*  1  et  seq.,  ' 
4:  42  U.S  C.  201  el  seq..  2S;a.  21  CFR  5  10. 

§16,1    [Amended] 

52.  Section  16.1  Scope  is  amended  in 
the  listings  in  paragraph  (b)(2)  by 
removing  "§  312.1(c)(1)",  "§  312.i(c)(4) 
and  (d)"  and  "§  312.9(c)"  and  replacing 
it  with  "§  312.70",  "15  312.70(d)  and 
312.44",  and  "§  312.160(bj' ,  respectively. 

S  16.24    [Amended] 

53.  Section  16.24  Regulatory  hearing 
required  by  the  act  or  a  regulation  is 
amended  in  paragraph  (c)  by  removing 
"paragraph  (c)"  and  replacing  it  with 
"paragraph  (d)". 

§  16.40    [Amended] 

54.  Section  16  40  Commissioner  is 
amended  by  removing  "bureau"  and 
replacing  it  with  "center". 

§  16.42    (Amended] 

55.  Section  16.42  Presiding  officer  is 
amended  in  paragraph  (c)(1)  by 
removing  "bureau"  and  replacing  it  with 
"center"  everywhere  that  it  appears. 

§16.119    [Amended] 

56.  Section  \6.\19  Reconsideration 
and  stay  of  action  is  amended  by 
removing  "§  10.39"  and  rep)acing  it  with 
"5  10.35". 

PART  20— PUBUC  INFORMATION 

57.  The  authority  citation  for  21  CFR 
Part  20  is  revised  to  read  as  follows: 

Authwit}':  Sea  201  el  seq..  Pub  L  717,  52 
Stat.  1040  el  seq..  as  amended  (21  L'  S  C.  321 
et  seq.):  sec.  1  el  seq..  Pub.  L  410  58  Stat  682 
et  seq..  as  amended  (42  U.S.C  2Cn  el  sec  ]: 
Pub.  L  90-23.  81  Stat  54-56  as  amended  bv  88 
Stat.  1561-1565  (5  U.S  C.  5521:  21  CFR  5  10 
5.11. 

S  20.21     [Amended] 

58.  Section  20.21  Uniform  access  to 
records  is  amended  in  paragraph  (b)  by 
removing  "§  7.87(c)(1)"  and  replacing  it 
with  "§  7.87(c)", 

§20.42    [Amended] 

59.  Section  20.42  Fees  is  amended  in 
paragraph  (c)  by  removing  "Accounting 
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()p«rattnna  Brtinch  '  and  rrplacinii  it 
vvilh    Accounting  Rninch  '. 

}  20.S0    i  Ammmfd  | 

60.  Section  20  50  Availability  of 
rtuv/rh  at  National  Technical 
li'fiimiation  Seryicf  is  umended  by 
rvmovinx  "22152"  and  r«pl»t;ins  it  wilh 


{20*1     [Awndedl 

HI   S<*ction  30  81  Duia  aiid  infurmath  /i 
previoialY  di^ciosed  Iv  the  public  is 
amendad  m  paragraph  |aX3)  by 
rfmovm^  "I  312  l|aMT  •"<!  rrplflnng  it 
with  "Pari  y\Z" 

fiZ.  Secllon  20  IfW  is  ami'ndpd  in 
parHnrnph  (i  IIIJI  by  rfiruxvinn 

}  JU)  S**.*)!)}!    and  rf>plai.Lag  it  wilh 
"J  291  505(ij| '.  and  by  revising 
p.ir«nraphi  (^1(3^  (14).  (15U  (161.  (171. 
and  (21)  to  n-ad  as  follows. 

t  »  too 


(cj    •    •    • 

f3)  Fnvironmrnfal  aiiscssmfiiU. 

fuuhnji  of  nn  signlficanr  imparf.  In 

{  25  41  of  this  chapter,  or  dmfT  iind  fiiLiI 

eiivimnmenlrti  imparT  iitutetnentn   i:i 

I  25  42  of  this  chapter. 
•  *  •  •  * 

(14)  lnv«slii(Hlioaal  n«w  dru))  nulice. 
In  Part  312  of  thia  chaptar 

1 1.5|  [.jtU'ling  fur  uad  Usta  of  approved 
new  druH  applications,  in  }  .114  430  of 

tl.lS  ihMpttT 

ilH|  Master  fiWs  fnr  nrw  dru|t 
«;>plii  rttioos.  m  t  314  420  uf  this  ciiaptrr 

(17)  iSiew  drug  apylicjilioo  file,  m 
S   114. 4J0  of  ihis  (iutplFr 


(21)  Antibiotic  dr\i«  nic   in  J  114  430  of 
this  chapfffT 


120.103     lAiiMndMll 

fl3  Sectiiin  20  103  Curmspoiulence  is 
smpndft}  in  pnrnnrflph  fb)  by  r«'movins 
J  314  14<eH")    and  rfpUung  it  with 
}  314  4J0 


i2ai12    (AnwndMlI 

(M   S««(  tion  .n  112  r '.V;,".'i.T>  Jrui( 
e<iperwin  r  ivfuiru  iuhm.lU'i!  ^^ 
phiittniiiM  jrJ  tkispi!u!»  is  amt-ndi'd  m 
P'lrajjrsph  inil  by  n- moving    H>-  IWM 

and  rrplai.inx  it  with    H),-\    m  i>l 

{20.117     [AfTWfvlwll 

rtS   S«!<;ti()n  ^l)  117  .\fw  drug 
i:\fonrction  is  anu>n)i«d  in  parxKraph 
(d)(i)  by  rf^niovmx  'anlibiufic  Korm  5  s. 
or  antibiotii   Form  H  «    rtmJ  rrpirt<  inn  it 
wilh     iintilMotii    .i[i[i!  i  .itioiis     .111.1  m 
parnnniph  ;(  !  by  rc;n"vin«  "112  S   unci 
)\4  14     and  r«?placinK  it  with  "J12.l.in. 
and  3I4.4JO"    respectively. 


PART  21— PROTtCTlOW  OF  F»RIVACY 

66  The  authonty  citation  for  21  CYV. 

F'cirt  21  continues  to  read  as  follows: 

Authority:  S*c  701(s).  52  StsI   10S5  (21 
I  S.C.  J71(«|):  5  U&C  552a  Zl  CFH  5  10 


{2145     [AmMKtodl 

ft7  S«ctiun  21  45  Fet's  is  amended  in 
p.ira^raph  (c)  by  removing  "AccounliO)^ 
OperatujTW  Branch  (H>'A-210) '  and 
rt-placing  it  with  "Accoanttng  Branch 
|ll>A-120»" 


{2171     [AmwKfedl 

68  Section  21  71  Disclusvre  of  records 
ir.  I'rivacy  Act  RttconJ  Systeais. 
ui  ct>uiiLin\i  rt'i/uired  is  amended  in 
p.iragraph  (el(4)  by  removing  "la)(5)" 
and  rupLacing  it  with  '[aU7) '. 

PART  2»— CNVmONMEMTAL  IMPACT 
CtSNSIDCRATIONS 

ftO  The  authonty  atation  for  21  CI-H 
Part  25  cuntinuRS  to  read  as  foUowt: 

Autborlty-  S<m;  ^m   52  Sfsf  105V105*  ai 
am#'nd«fi  (21  f  SC   371|.  sees   351.  3.S4-3m. 
M  Slat.  702  if  anendMJ  |42  USC  262.  2inb- 
2MI  tac.  ia2)2nCl  (»  SUt  B&3  (42  U  &C, 
4332).  40  011  PvU  IWO-lSOk  Execanvr 
Ordor  11514  as  snsfMkd  by  ELU.  IIWI.  E.0 
1J114 

70.  SectKjn  2&.15  is  amended  by 
rfvlsing  paragraph  (c)(18)  to  read  as 

follows. 


{2i.15     T 


(c)   •    •    • 

1 18)  I.\I3— Investigatioral  New  Drug 
Application 

S2S.23    [AiTMrMtodl 

"1    Section  25.22  Ai  Uuiia  ret^uinng 
prvpamlion  of  an  ennrunnwiilol 
aasBAsnwnt  is  amended  in  [Mragraph 
(a)(14l  liy  rvmovirtg    notices  of  claiioed 
inveHtiKcitioiidl  exemption  for  new 
drugs    and  rspUcing  It  with 
investigational  n*!w  drug  appiicatums  ' 


t  29.24     (Amcnttod] 

72  Section  25  24  CdPfior  .  i:l 
exdusains  is  amended  m  pardgraph 
fi  )(4|  by  removing  "Notice  of  Clauncd 
l.'UHHtinational  Exemption  fur  New 
DruK "  and  ri'pl.icing  it  with 
ln\  fStigali'inHl  New  Drug  Application  ". 

PART  50— PROTtCnON  OF  HUUAM 
SUBJECTS 

'3  The  authority  citation  for  21  CFR 
r.irt  50  IS  revised  to  r^ad  as  follow*- 

Authonty    '^.  1   an    «(»^  totk  S02.  S03.  505 

VW    S*r    510.  51.^-41fi,  5'.a-5^),  -Olul.  706^ 

»iu\  nm  F^Jh  L  t*  srsiai  if>4o-im:ai 

a.jvndrti    IfHW-  inft4  m  nmrndrti.  TllVi   1058 
m  ■mrniled    S6  Stal    Ktl  us  am^nflfri   5«  Sfnl 


4M  as  amended,  72  Stat  I'flS-l^TW  as 
amended.  74  Slel  39»-%Cr  at  amended.  78 
Slut  974-795  as  anaended.  go  Stal.  5«>-~5eO. 
SA2-S74  [21  U.S.C.  321.  34A.  MA.  962.  3U.  »6. 
356.  iS-".  360.  360c-3eOf.  3eOb-3eOi  tn[mi  3711. 
and  381 1;  sees  215.  331.  »4-36aP.  Pnb.  L  410. 
58  Slat  690.  702  at  amended.  82  Stat  1173- 
1 186  as  amended  |42  U.S.C  216.  262.  263b- 
283n);  21  CFR  5  10. 

74.  Section  50.3  is  amended  by 
revising  paragraph  (b)(6)  and  in 
paragraph  (b)(ll)  by  removing  "Pari 
4.30"  and  repLaang  it  with  "|  314.300  of 

this  chapter"  to  read  as  follows; 

{SO J    DafkHttons. 

•  •  a  a  o 

(b)-   •   • 

(6)  An  invesbgational  new  drug 
applicalMXi.  deacnbed  m  Part  312  of  this 

chapter 


PART  5«— MsrmrnoHAL  review 

BOARDS 

75  The  authority  citation  for  21  CFR 
Part  56  is  revised  to  read  as  foQowa: 

Autborirr  Sees.  201.  400.  40B.  400.  501.  502. 
5113.  50&.  SOa.  507,  5ia  513-^6.  Sl»-62a 
7Cn(at.  706.  and  801.  Pub.  L  717.  52  Stat.  1040- 
11142  as  amended.  1049-10S4  as  amended. 
1055.  1058  as  amended.  &5  StaL  861  as 
amended.  SO  Stat.  403  a*  amended.  68  Stat. 
511-618  as  amended.  72  Slat  1785-1786  as 
amended.  74  Stat  396-407  as  amended.  78 
Slal  7»4-796  as  amended.  80  Slat  54O-540. 
560.  5A2-«74  [21  II  S  C.  S21,  S4«.  34«a.  34«.  351 
352.  353.  396.  U6l  367.  300.  SOOc-OOOf.  300h- 
3fiO)  371(ak.  S7«,  and  38U  sees.  215.  301.  3S1. 
354-MOF.  Pub.  U  4ia  U  Slat  8iaa  702  aa 
amended  t2SUl.  1173-118*  as  amcndtid  (42 
r  S.C  216.  241.  282.  263b-283ok  21  CFR  5.10. 

70.  Section  5&102  is  ameiKJed  by 
revising  paragraph  fb)(6)  and  In 
parugraph  (bXlO)  by  renooving  'T^rl 
4.)0"  and  replacing  it  wilh  "|  314  300  of 

this  chapter"  to  read  as  follows: 

{SC.102     De«nMtoM. 

•  a  •  a  • 

(b)  ■    •   • 

|6|  An  investigational  new  drug 
application,  described  in  Part  312  of  this 
chapter 


PART  5«— GOOD  LABORATORY 
PRACTICE  FOR  liONCUMCAL 
LABORATORY  STUDIES 

77.  The  authonty  ulation  for  21  CFR 
Part  58  is  revised  to  read  as  follows: 

AallMrtfr.  Sees.  306.  «)2{a).  406.  406.  400. 

VC.  5*0.  506,  506.  507,  SJO  S12-816.  516-520. 
rinial.  706.  801,  Pub  L  717,  52  SUL  1045-1046 
a>  amended.  1040-1063  as  amended  lOU. 
1058  as  arnended.  55  Stat.  151  as  am«Dded.  .59 
Stdt  463  at  amended.  68  SUt.  511-517  as 
■  raended.  72  StaL  TaS-l'SS  at  amecded,  Tfi 
Slat   794  at  amended.  82  S»Ht   343-351   90 


Slat.  53»-574  (21  U.S.C.  336,  342(a),  346.  346a. 
348,  352.  353.  355,  356,  357,  360.  360b-360f, 
3e0h-3e0i.  371(a).  381):  sees  215,  351,  354- 
3e0F,  Pub  L  410,  58  Stat.  600.  702  as 
amended  82  Stat.  1173-1186  as  amended  (42 
U.S  C.  216.  262,  283b-283n):  21  CFR  5.11. 

78.  Section  58.3  is  amended  by 
revising  paragraph  (e)(5)  and  in 
paragraph  (e)(9)  by  removing  "Part  430" 
and  replacing  it  with  "j  314.300  of  this 
chapter"  to  read  as  follows: 

{M.3    Dafinttlona. 


(e)  •  •  • 

(5)  An  "investigational  new  drug 
apphcation,"  described  in  Part  312  of 
this  chapter. 


SSa.19S    lAmwtdMl] 

79.  Section  58.195  Retention  of  records 
18  amended  in  paragraph  {b)(l)  by 
removing  "notices  of  claimed 
investigational  exemption  for  new 
drugs"  and  replacing  it  with 
"investigational  new  drug  applications". 

Dated:  February  23. 1989. 
|oho  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc  89-4959  Filed  3-2-80;  8:45  am) 
HLUNQ  COOC  41SO-01-II 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Admtoilatration 
23  CFR  646 

Railroads;  Technical  Amendment 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule:  technical 
amendment. 

SUMMARY:  This  document  centralizes 
the  authority  at  the  part  level  in  Part  646 
rather  than  disperse  the  authority 
citations  at  the  subpart  level. 
EFFlcnvE  DATE  March  3, 1989. 
FOR  FUirrHER  INFORMATION  CONTACT: 
Michael  J  Laska,  Office  of  the  Chief 
Counsel,  202-366-1383.  Federal  Highway 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday. 

8UPPI.EMENTARV  INFORMATION:  The 
FHWA  hereby  amends  Part  646  of  Title 
23,  Code  of  Federal  Regulations,  by 
revising  the  authority  citation  to  read  as 
follows  and  all  other  authority  citations 
which  appear  throughout  Part  646  are 
removed: 

Authority:  23  U.S.C.  109[e).  120(d).  130,  315 
and  405;  49  CFR  1.48(b). 


Issued  on:  February  28, 1989, 
Michael  |.  Uska. 

Deputy  Assistant  Chief  Counsel  for 
Legislation  and  Regulations,  Federal 
Highway  Administration. 
[FR  Doc.  89-4988  Filed  3-2-89;  8;45  am] 
OaXMQ  COOC  «t10-2J-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Put>iic  and  Indian  Housing 

24  CFR  Part  968 

[Docicot  Na  R-«9-U22;  FR  -2545] 

Comprehensive  Improvement 
Assistance  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
HUD. 

action:  Final  rule. 

SUMMARY:  This  final  rule  makes  changes 
in  the  "special  purpose  modernization" 
provisions  of  the  existing 
Comprehensive  Improvement 
Assistance  Program  (CLAP)  regulation 
(24  CFR  Part  968)  to  implement  statutory 
amendments  contained  in  section  120  of 
the  Housing  and  Community 
Development  Act  of  1987  (1987  Act), 
along  with  certain  funding  provisions  to 
back  up  the  statutory  pohcy.  as  follows: 

•  Revision  of  the  definition  of 
"special  purpose  modernization"  to 
expand  the  types  of  physical 
improvements  which  may  be  funded 
under  a  special  purpose  modernization 
program,  subject  to  a  HUD 
determination  that  the  improvements 
are  necessary  and  sufficient  to  extend 
substantially  the  useful  life  of  the 
project,  beyond  that  which  it  would 
have  if  such  improvements  were  not 
made; 

•  Revision  of  certain  public  housing 
agency  (PHA)  planning  provisions  (five- 
year  plan  and  project  needs 
assessments),  as  appropriate  to 
accommodate  changes  in  special 
purpose  modernization; 

•  Authority  for  HUD  to  establish 
annual  funding  set-asides  for  special 
purpose  modernization,  to  assure  that 
special  purpose  needs  are  appropriately 
addressed; 

•  Where  a  project  has  not  been 
comprehensively  modernized,  a  one- 
time limitation  on  use  of  the  special 
purpose  approach  for  work  related  to 
major  equipment  systems  or  structural 
elements,  upgrading  security,  and 
reduction  of  vacant,  substandard  units; 
and 


•  For  work  related  to  the  reduction  of 
vacant,  substandard  units,  limitations 
on  the  extent  of  the  physical 
improvements  that  may  be  funded  under 
the  special  modernization  approach. 

EFFECnVE  DATE:  April  17.  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  S.  Chisholm.  Director,  Policy 
Staff.  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Streat. 
SW.,  Washington.  DC  2O410.  telephone 
(202)  755-6640.  A  telecommunicabons 
device  for  deaf  persons  (TDD)  is 
available  at  (202)  245-0850.  (These  are 
not  toU-feee  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION:  On 

October  19, 1988,  the  Department 
pubhshed  a  notice  of  proposed 
rulemaking  (53  FR  40903)  to  amend  the 
"special  purpose  modernization" 
provisions  of  its  existing  regulation  (24 
CFR  Part  968)  governing  the 
Comprehensive  Improvement 
Assistance  Program  (CLAP)  for  public 
housing.  After  a  30-day  comment  penod 
and  review  of  the  public  comments 
received,  the  Department  is  now  issuing 
a  final  rule  that  incorporates  certain 
revisions  in  response  to  the  public 
comments. 

These  regulatory  changes  reflect 
amendments  to  section  14  of  the  United 
States  Housing  Act  of  1937  (1937  Act),  as 
made  by  section  120  of  the  Housing  and 
Community  Development  Act  of  1987 
(1987  Act).  The  changes  are  limited  to 
provisions  on  special  purpose 
modernization  and  do  not  modify  the 
essential  structure  or  ob)ectives  of  the 
ClAP  regulation.  All  other  program 
requirements  continue  to  apply  to 
special  purpose  modernization,  except 
as  stated  in  the  amended  regulation.  For 
example,  special  purpose  modernization 
continues  to  be  limited  to  physical 
improvements,  and  such  improvements 
are  subject  to  the  existing  Public 
Housing  Modernization  Standards 
Handbook.  7485.2  REV-1. 

The  Department  wishes  to  emphasize 
its  support  for  all  forms  of  tenant 
involvement  in  the  modernization 
process.  Those  forms  may  range  from 
tenant  participation  and  consultation  in 
the  development  of  a  modernization 
application  to  actual  resident 
management  of  a  project.  This 
involvement  allows  residents  to  have  a 
voice  in  improving  the  livabilify  of  their 
environment.  Encouraging  resident 
management  and  homeownership 
wherever  possible,  gives  residents  the 
ability  to  make  decisions  about  their 
own  lives,  and  to  secure  a  better  life  for 
themselves  and  their  families. 


eAj' 
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Th«  Deparlmenl  r«c«iveiJ  U) 
Commenta  i>n  Ih«  proposed  ruin  Sewn 
of  \hfnf  were  from  PJLAa.  two  from 
n.ilii>i\iil  public  housing  •••cK^iatlon*. 
H    •!  orm  from  etn  ns«t)CMt>on 
ri  [irt-sfnlitii^  rt'tirmJ  people,  liulovv  \»  d 
d  i(  ijssinn  uf  HHch  of  the  is»\it'«  rdiscil 
b-,  the  commMiter*.  lndI^■ttnf^  th«» 
cKing««  n\a(ie  in  the  ftnal  ruir  its  n 
rt  iult  (if  the  public  commentt 

1  Definition  of  S(Mci«l  PurpoM 
Ntixiemiution  (Section  t)68J) 

.Mthough  none  of  the  a>mmenter» 
e>  pressed  subatantive  ob^cthme  to  (hr 
r»  vised  deHnitlon  of  "ipeciel  purpoee 
IT  idiTTiizatinn  .  under  |9M3.  severtil 
r«M  ommended  clarify  iim  changes.  The 
ft:..il  rule  adopts  K)me  of  these 
n-  ommcndation*.  by  revisions  to  the 
m'roductory  clause  of  the  defuutioa. 

In  response  to  rocommtindations  from 
81-vertii  aimniunturs.  the  "necessary  and 
si.rTu  lent"  i  iindition  has  been  revised  to 
rt'.ui  nn  folluvvs  "subject  to  a  tiUD 
Lt'termination  that  the  physical 
U';prov(>ments  are  necessary  snd 
s  .rriiiRnl  to  extend  subitantially  the 
u  -ful  life  of  the  project.  bt^yonJ  that 
w^n  h  it  would  have  if  such 

in  prnvHineiHs  dhl not  occur 

(emphasis  supplied)  TTie  quoted 
l.iMxiiHHe  before  the  comma  m  the  same 
as  in  the  pnnxMied  nile.  the  key  phrme — 

ncfessary  «n<J  lufflnent  to  extend 
substantiajly  the  useful  life  of  the 
proiect" — being  the  vfrinitim  statutory 
Condition.  The  emphasizes!  langringe  has 
bi  en  added  for  the  sake  of  cianrication. 
ijsinK  the  wording  of  identical 
re  ommenddfions  from  several 
commenters 

One  cnmmenter  su^l^ested  that. 
ahhouKh  there  should  be  nxim  for 
jiuHpnent  m  implementinv  the 
"necessary  and  sufficient"  i  ondition.  the 
term    extend  substantially"  should  be 
dffined    The  Department  believes  that 
the  added  phrase  quoted  above  provides 
appropriate  KTiidance  for  the  kind  <if 
liidxmenf  which  the  statute  requires  on 
this  point 

Another  clarification  is  the 
p.irenthetical  phrase    (examples  cited  in 
eri(  h  I  rttenory  are  for  illustrstion  only  I", 
vshich  has  been  inserted  at  the  er\d  of 
the  introductory  clause  of  the  |  WO  3 
defimlion.  While  approvtnjj  of  lh« 
examples  of  special  purpose  work  items 
cited  in  parajirapha  (1)  and  |J)  of  the 
propoaed  dt^finition.  some  ccimmenters 
expressed  concern  that  the  examples 
nimhi  be  conslmed  as  beinj  the  only 
eliKible  improvements  permitted  under 
thiise  two  paragraphs.  As  the  quoted 
insertion  makes  clear,  these  examples 
do  not  exclude  any  other  work  items 
that  meet  the  pnmary  definitional  terms. 


One  commenter  recommended  that 
parajjraph  (3)  of  the  definitton — 
regarding  work  items  to  increase 
ariesiibility  for  elderly  and 
handicapped  families — be  revised  to 
state  that  the  addition,  replacement  or 
rehabilitu)n  of  facilities  necessary  for 
the  provision  uf  supportiva  special 
services  are  eligible  work  items 
Acr  eMibility  needs  for  non-dwelling  as 
well  as  dwelling  facilities  may  be 
addressed  by  a  special  purpose 
program,  but  the  Department  believes 
that  no  change  from  the  proposed  rule  is 
required  to  make  that  clear. 

The  1967  Act  speaks  of  "physical 
improvements  to  increase  acveasibiiity 
for  elderly  and  handicapped  families" 
(emphasis  supplied).  Consequently, 
improvements  to  tenant  services 
facilities,  or  to  other  dwelling  or  non- 
dwelling  facilities,  could  be  funded 
under  this  type  of  special  purpose 
modernization  only  if  justified  on 
grounds  of  accessibility  The 
Department  believes  that,  with  regard  to 
tenant  services  facilities  or  other 
dwelling  or  non  dwelling  facilities,  the 
pnmary  intent  of  the  statute  is  the 
retrofitting  of  existing  facilities  to 
"inij'ease  accessibility",  and  not  to  add 
m-ijor  facilities  to  accommodate  tenant 
services  (If  lustified  on  the  basis  of 
project  needs  and  applicable 
modernization  standards,  ntiw  tenanat 
services  facilities  that  are  not  reijiLired 
for  accessibility  might  b)e  added  with 
funding  provided  under  a 
comprehensive  progra.m  j 

Aixessibility  needs,  including  those 
related  to  facilities  for  tenant  servu-es  or 
other  non  dwelling  facilities,  are  subject 
to  the  same  standards  under  either 
comprehensive  or  special  purpose 
niidernization.  and  the  changes  made 
bv  this  final  rule  are  not  intended  to 
iriply  any  change  in  those  i»t.indard,s. 
The  final  rule  refers  to  the  K'TU'ral 
standards  for  accessibility  for  progra.'ns 
administered  by  MUD  (24  CFR  Pari  8; 
see  especially  24  CVR  8.21.  Non  housing 
facilities  See  also  the  Pubic  Housiity 
Modfrnizaticn  Slandotxis  fiandixfOA. 
7485  2  REV-1.  paragraph  2-8a 
Community  Services  Facilities  ) 

One  commenter  recommended  that 
tl  e  profHjeed  definition  be  revised  to 
stale  that  conditions  which  qualify  work 
for  emergenr^  modernization  must 
govern  over  rjiiegorical  defirutions  The 
commenlBT  pointed  out  that,  while  the 
repair  of  an  elevator  might  come  within 
the  category  of    major  systems"  under 
the  special  purpose  definition,  the 
elev  ator's  condition  at  the  time  of 
application  may  require  that  its  repair 
be  classified  and  funded  as  emergency 


modernization,  rather  than  as  special 
purpose. 

The  Department  believes  that  this 
point  18  already  covered  by  the  |  968.3 
definition  of  "emergency 
modemixiUon"  and  by  the  emphasis,  m 
the  application  processing  procedures  of 
I  968.5.  on  consideration  of  the  relative 
urgency  of  needed  improvements.  The 
same  types  of  work  items  now  ehgible 
for  special  purpose  modernization  under 
the  vanous  categories  listed  in  |  968.3 
could  possibly  be  funded  under  the 
emergency — rather  than  the  special 
purpose— category,  where  it  can  be 
shown  that  the  situation  poses  a  genuine 
emergency.  The  amendments  to  the 
special  purpose  provisions  are  not 
intended  to  change  the  priorities  and 
procedures  for  addressing  emergency 
needs. 

2.  Special  Purpose  Funding  S«t-Aakia 
(Section  9e6.5<h)(4)) 

All  comments  on  the  propoaed 
authorization  for  HUD  to  estsMish 
annual  set-asidea  for  special  purpose 

funding  (}  968.5(h)(4))  expressed 
approval  of  the  general  set-aside 
concept,  Including  the  fact  that  special 
purpose  applications  would  be  ranked 
separately,  so  that  they  would  not  have 
to  compete  with  comprehensive 
modernization  for  the  set  aside  funds. 
I'he  final  rule  makes  no  change  m  this 
section.  The  regulation  does  not  specify 
any  fixed  amount;  it  merely  authorizes 
HL'D  to  establish  special  purpose  set- 
asides,  leaving  the  amounts  to  be 
determined  and  announced  by  HUD  on 
a  year-to-year  basis,  in  the  Depertmenf's 
annual  CIAP  processing  notices. 

While  endorsing  the  concept  of  annual 
set-Hsides.  several  commenters  objected 
to  the  statement,  in  the  preamble  of  the 
proposed  rule,  that  for  Federal  Fiscal 
Year  [VTt']  1989  HUD  intended  lo 
establish  Regional  set-asides  for  special 
purpose  modenuzation  at  20  percent  of 
total  funds  available.  These  commenters 
w  ere  of  the  opinion  that  a  20  piercenl 
set  aside  would  be  insufficient  to 
address  special  purpose  needs. 

Subsequent  to  publication  of  the 
proposed  rule,  the  Department  issued 
the  FFY  1989  processing  notice  (PIH  8a- 
45  (PHAJ.  dated  December  2.  1988).  as 
necessitated  by  (he  time  constraints  for 
processing  PHA  applications  for  CIAP 
funds  available  for  the  current  year. 
That  notice  set  the  FFY  1389  special 
purpose  set-aside  at  20  percent  of  total 
CIAP  funds 

The  Department  believes  that  the  20 
percent  level  is  appropriate  for  first  year 
implemention  of  the  new  special 
purpose  provisions,  but  emphasizes  that 
the  percentage  in  subject  to  change  for 
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subsequent  FFYs,  if  found  justified  on 
the  basis  of  experience  in  administering 
the  amended  regulation.  If  the  full  20 
percent  is  used  for  special  purpose 
needs,  that  *vill  leave  80  percent  for  all 
other  categories — comprehensive, 
emergency,  homeownerBhip  and  leajl- 
based  paint  removal  modernization. 
Looking  to  subsequent  years, 
implementation  of  the  Comprehensive 
Grant  Program  (see  proposed  rule,  53  FR 
4364a.  October  27. 1988)  would  have  a 
major  impact,  making  the  issue 
irrelevant  for  PHAs  with  more  than  500 
units. 

The  Department  believes  this  initial 
set-aside  is  a  reasonable  response  to  the 
Congressional  mandate,  considering  the 
19«7  Act's  special  purpose  amendments 
in  the  proper  perspective  of  the  whole  of 
section  14  of  the  1937  Act,  as  amended. 
The  Department  believes  that  Congress 
intended  that  comprehensive 
modernization  remain  the  primary 
agenda  for  the  CIAP,  subject  to  greater 
flexibility  to  address  certain  types  of 
physical  improvement  needs  through 
special  purpose  modernization.  While 
the  congressional  directive  substantially 
expands  the  scope  of  special  purpose 
modernization,  it  still  characterizes  if  in 
terms  of  exception,  limited  to  physical 
improvements  that  are  "necessary  and 
sufficient  to  extend  substantially  the 
useful  life  of  the  project".  As  discussed 
at  some  length  in  the  preamble  to  the 
proposed  rule,  the  intent  was  to  allow 
special  purpose  modernization  to  be 
used  only  when  there  is  good  reason  to 
proceed  with  limited  physical 
improvements  rather  than  with  a 
comprehensive  program. 

While  supporting  the  set-aside 
concept,  two  commenters  recommended 
that  the  Department  devise  a 
mechanism  to  assure  that  the  full 
amount  of  the  set-aside  funding  be  used 
for  special  purpose  programs.  These 
commenters  recommended  that,  if  the 
special  purpose  demands  in  a  particular 
region  should  not  require  the  full  amount 
of  the  Regional  Office  set-aside,  the 
remaining  funds  be  redistributed  for 
special-purpose  use  in  other  high- 
demand  regions. 

The  final  rule  does  not  adopt  this 
recommendation.  The  total  Regional 
fund  allocations  are  based  on  relative 
need,  taking  account  of  all 
modernization  categories.  The  fact  that 
a  proposed  physical  improvement  may 
be  eligible  for  funding  under  the  special 
purpose  category  does  not  necessarily 
mean  that  it  is  more  urgent  than 
improvements  proposed  under  other 
categories.  It  is  likely  that  the  full 
amounts  of  all  of  the  FY  1989  Regional 
set-asides  will  be  required  to  fund 


special  purpose  improvements.  If. 
however,  a  particular  Region  should 
have  insufficient  special  purpose 
applications  of  good  quality,  the 
remainder  of  the  set-aside  fimds  may  be 
used  in  the  same  Region  for  higher 
priority  applications  in  other  categories. 

3.  Special  LimitationB  and  Project  Needs 
Assessmeots  (Sectioiu  968.10  and 
968,5(k)(5)) 

Most  of  the  commenters  objected  to 
the  limitations  on  certain  types  of 
special  purpose  modernization,  as  stated 
in  §  968.10  of  the  proposed  rule.  For 
improvements  related  to  major 
equipment  systems  or  structural 
elements,  security,  and  reduction  of 
vacant,  substandard  units,  it  was 
proposed  that  a  PHA  be  permitted  to 
obtain  special  purpose  funding  only 
once  for  a  project  that  has  not  been 
comprehensively  modernized.  PHA 
eligibility  for  special  purpose 
modernization  funds  to  reduce  the 
number  of  vacant,  substandard  units 
was  limited  to  work  necessary  to  meet 
local  code  requirements  and  return  the 
units  to  a  condition  comparable  to  that 
of  the  occupied  units  in  the  same 
project.  In  addition,  eligibility  for  special 
purpose  funds  to  reduce  the  number  of 
vacant,  substandard  units  would  have 
been  limited  to  PHAs  with  no  more  than 
30  average  turnover  vacancy  days  for 
units  on  the  market. 

The  one-time  funding  limitation 
(§  968.10(a))  has  been  retained,  but  with 
a  revision  to  make  it  clear  that  it  applies 
only  to  projects  that  have  not  been 
comprehensively  modernized.  There  is 
no  limit  on  the  number  of  times  special 
purpose  modernization  may  be  used  for 
the  same  project,  after  the  project  has 
been  comprehensively  modernized.  In 
any  event,  this  limitation  applies  only  to 
the  three  types  of  improvements 
specified,  and  not  to  the  other  two  types 
of  eligible  special  purpose 
improvements — work  related  to 
accessibility  and  energy  efficiency. 

This  one-time  limitation  reflects  the 
Department's  concern  about  the  possible 
over-use  of  special  purpose 
modernization,  especially  for  projects 
that  are  in  need  of  comprehensive 
modernization.  In  the  past,  so-called 
"piecemeal"  modernization  has 
sometimes  made  small  improvements  in 
projects  where  comprehensive 
modernization  was  needed,  and  the 
improvements  were  quickly 
overwhelmed  by  the  project's 
management  and  social  problems,  along 
with  unmet  needs  for  more  extensive 
physical  improvements. 

After  the  first  year  of  experience  in 
administering  the  special  purpose 
changes,  the  Department  will  review 


this  issue  and  consider  whether  any 
changes  might  be  men  ted,  through  a 
further  rulemaking  proposal  One 
possibility  would  be  to  exempt  from  the 
one-time  funding  limitation  those  PHAs 
which  meet  the  performance  standards 
that  have  been  developed  jointly  by  the 
Department  and  the  PHAs  under  the 
Decontrol  Initiative  A  major 
consideration  will  be  the 
implementation  of  the  Comprehensive 
Grant  Program,  which  will  make  this 
and  all  other  special  purpose  issues 
irrelevant  for  PHAs  with  more  than  500 
units. 

With  regard  to  the  second  of  the 
limitations  contained  in  the  proposed 
rule  (§  968.10(h)).  the  Department  has 
responded  to  the  public  comments  by 
removing  the  language  that  would  have 
barred  a  PHA  from  using  the  special 
purpose  approach  to  vacancy  reduction 
if  its  average  turnover  vacancy  period 
for  units  on  the  market  exceeded  30 
days.  The  language  limiting  the  scope  of 
the  improvements  to  vacant, 
substandard  units  has  been  retained. 

As  a  related  matter,  one  commenter 
objected  to  the  proposed  revision  on 
PHA  assessment  of  project  needs,  under 
§  968.5(e)(2).  This  provision  requires  a 
comprehensive  needs  assessment  for 
special  purpose  applications,  except  that 
a  speciahzed  needs  assessment  will 
suffice  where  special  purpose  funding 
for  a  particular  project  is  limited  to 
accessibility  or  energy  improvements 
and  there  is  no  evidence  of  major 
problems  that  justify  a  more  thorough 
examination  of  total  project  needs.  The 
commenter  recommended  that  a 
specialized  assessment  be  permitted  for 
all  special  purpose  applications,  even  if 
not  limited  to  accessiblity  or  energy 
improvements. 

The  final  rule  makes  n  ■  change  in  the 
proposed  §  968.5(e)(2).  T^  ■■  three  types 
of  physical  improvemefs  which 
necessitate  a  comprehensive  needs 
assessment  (improvements  related  to 
major  equipment  systems  or  structural 
elements,  upgrading  security,  and 
reduction  of  the  number  of  vacant, 
substandard  units)  are  the  same  as 
those  which  are  subject  to  the  one-time 
funding  limitation  of  §  968.10(a)  On  the 
same  rationale  discussed  above  in 
reference  to  §  968.10(a).  needs  for  these 
three  types  of  improvements  tend  to 
raise  the  issue  of  whether  they  will  be 
sufficient  of  themselves  to  "extend 
substantially  the  useful  life  of  the 
project",  so  that  the  safeguard  of  a 
comprehensive  needs  assessment  is 
justified  whenever  a  special  purpose 
application  involves  any  of  the  three. 
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Oth«r  Matt«r« 

A  Finding  nf  Nd  SiKnifii  ant  Impiu  t 
with  rt'»[)»'(  t  ti>  the  pnv  irnnrnt'nt  was 
nirtdc  in  «(  «  nrdanip  with  Ml'I) 
r«Kul«tii)ni  at  24  V.VR  F'art  VI  that 
implerrifnl  ifrtion  102U)|(;)  of  the 
National  F.nvirnnmental  Policy  Act  of 
19«H,  4jrS{:   4.1.12   The  Kmiiinx  of  Nil 
Sij{nifi(  ant  Impai  t  is  av  ailat>le  for  puhlii 
in»p«»(  tinn  and  copvinn  durinj^  regular 
fiusiness  hour*  in  the  C)ffi(  e  of  the  Ruli's 
Dotket  Clerk.  Room  l()2''fi.  4.S1  Seventh 
Street.  SVV  .  VVai»hin«fon.  DC  2imo 

Thii  rule  ijoei  not  <  onstitute  m    ma|iir 
nile".  as  that  term  la  defined  in  section 
\\h]  of  Kxerutivc  Order  12291  issued  fiy 
the  fVesident  on  Fetiruary  1'.  IWl 
Analysis  of  the  rule  indicates  that  it 
does  not   j  1 1  Have  an  annual  effet  t  on 
the  economy  of  $1(X)  million  or  more  (2) 
cause  a  ma|or  increase  in  (ost  or  pru  es 
for  consumers,  individual  industnes. 
Federal,  Slate,  or  local  novemment 
agencies,  or  ^eoxraphic  renions.  or  (.l| 
have  a  sinnific  ant  atfveme  effe<  t  on 
competition,  employment,  investment. 
pn)ductivity,  innovation,  or  on  the 
afnlify  of  United  States  based 
entery)nses  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets 

Und«r  the  Rejfulatory  Rexibility  Act 
(5  U  S  C  W\ ),  the  undersigned  hereby 
certifies  that  this  rule  will  not  have  a 
siKnificant  economic  impact  on  a 
substantial  number  of  small  entitu-s  The 
Mile  expands  the  definition  of  special 
purpose  miKlemiiation.  to  permit  ClAP 
funding  to  be  used  under  special 
purpose  modernization  programs  for  the 
four  adiiitional  types  of  physical 
improvements  now  authorized  by 
statute,  and  prescribes  certain 
conditions  and  procedures  for  sue  h 
funding   It  will  thus  tend  to  xive  PHAs 
more  flexibility  and  tend  to  make  their 
modernization  efforts  less  burtiensomc 

The  rule  applies  tu  all  PHAs,  larse 
and  small,  which  apply  for  spec  lal 
purpose  modernization  funds   It  will  not 
have  a  significant  economic  impiut  on 
any  HUD  assistance  recipients, 
including  small  PHAs  or  any  other  tniall 
entities 

This  nile  was  listed  as  sequence 
number  lOflO  under  the  Office  of  Public 
and  Indian  Housing  in  the  Department  s 
semiannual  agenda  of  regulations 
pufilished  on  ')ctober  24.  1988  (53  FR 
420101  under  Flxecutive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

Information  collection  requirement.s 
under  Part  t*V8.  as  amended  by  this  rnle 
are  no  more  burdensome  than  thone 
contained  in  the  pnivisions  of  the 
regulation  that  were  in  effetl  prior  to 
these  special  purpose  amendments 


This  rule  has  been  developed  in 
ni  cordance  with  Fixecutive  Order  12612. 
Federalism,  and  determined  not  to  have 
substantial  direct  effects  on  the  States 
(including  their  political  suf>di\  isions). 
or  on  the  relationship  between  the 
Federal  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
iif  governments  The  changes  are 
fonsistent  with  federalism  principles 
bee  ause  they  afford  PHAs  greater 
flexibility  in  their  local  modernization 
programs 

This  rule  has  been  developed  in 
a(  cordance  with  ELxecutive  Order  12806. 
The  Family   It  does  not  have  a 
potentially  significant  impact  on  family 
fo.  mation.  maintenance  and  general 
well  being   Wise  use  by  the  PHAs  of  the 
added  flexibility  afforded  them  by  this 
rule  will  have  a  beneficial  effect  on  the 
availability  of  public  housing  for  lower- 
income  families 

(Thf  ('.atalog  of  Domestic  Assistance  numbw-rs 
fur  the  progrsms  affected  by  this  rule  are 
14  (VV),  14HS1,  and  14  »52  I 

List  of  Subi«cta  in  24  CFR  Part  968 

Loan  programs  housing  and 
community  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements.  Grant  programs  housing 
and  community  development.  Indians 

Accordingly.  24  CFR  Part  968  is 
amended  as  follows 

PART  M»— COMPREHENSIVE 
IMPROVEMENT  ASSISTANCE 
PROGRAM 

1   The  authonly  citation  for  Part  968 
continues  to  read  as  follows 

Autitorlty  Sees  B  and  14.  United  States 
I  (i)CjainH  Act  of  1B37  |42  U  S  C  143?d.  14371, 
aec  '(d|  Department  of  Housing  and  I'rban 
Development  Act  (42  U  S  C  3W5<dl| 

2.  In  i  968  3.  the  definition  of  'Special 
purpose  modernization'  is  revised  to 
read  as  follows 

}9et.3     Ovflnraorw. 

•  *  •  •  a 

"Special  purpose  modernization  ' 
means  a  modernization  program  for  a 
project  that  is  limited  to  any  one  or  more 
of  the  following  types  of  physical 
improvements  otherwise  eligible  for 
CLAP  funding  under  this  part,  subject  to 
a  HUD  determination  that  the  physical 
improvements  are  necessary  and 
sufficient  to  extend  substantially  the 
useful  life  of  the  pro|ect.  beyond  that 
which  it  would  have  if  such 
improvements  were  not  made  (examples 
c  ited  in  eac:h  category  are  for  illustration 
only] 

(1)  Physical  improvements  to  replace 
or  repair  major  equipment  systems  (such 


as  elevators  and  heating,  cooling. 
electrical,  and  water  and  sewer 
systems)  or  structural  elements  (such  as 
roofs,  walls  and  foundations); 

(2)  Physical  improvements  to  upgrade 
sec  unty,  such  as  installation  of 
additional  lighting,  security  screens  on 
windows,  better  locks,  or  design 
changes  to  enhance  security  (excluding 
non-physical  improvements,  such  as 
secunty  staffing  and  services); 

(3)  Physical  improvements  to  increase 
accessibility  for  elderly  and 
handicapped  families,  according  to  the 
applicable  standards  of  24  CFT?  Part  8: 

(4)  Physical  improvements  to  reduce 
the  number  of  units  which  are  vacant 
and  substandard,  including  any 
improvements  necessary  to  meet  local 
code  requirements  and  return  the  units 
to  occupancy;  and 

(5)  Cost-effective  physical 
improvements  to  increase  the  energy 
efficiency  of  the  project. 

3  In  {  968.5,  the  references  in 
paragraphs  [h)(2)|iii)  and  (h)(3)  to 
"special  purptose"  and  the  commas 
immediately  preceding  those  words  are 
removed,  paragraphs  (c)(1)  and  (e)(2) 
are  revised,  and  a  new  paragraph  (h)(4) 
IS  added  as  follows: 

{  96t.5    Proc*dufa  for  obtatntng  approval 
of  a  modomization  program. 


(1)  A  five-year  plan,  which  is  the 
PHAs  initial  comprehensive  assessment 
of  the  modernization  funds  to  be 
requested  over  a  five-year  penod  to 
meet  the  total  physical  and  management 
improvement  needs  of  its  projects  for  all 
categories  of  modernization  authorized 
by  this  part.  The  plan  shall  include  a 
gross  estimate  of  the  modernization 
funds  to  be  requested  for  each  project. 

•         •         •         •         • 

(e)  •  •  • 

(2)  Completing  an  assessment  of  the 
needs  of  each  project  for  which  the  PHA 
IS  requesting  funds  in  the  current  FFT. 
The  PHA  will  complete  a  detailed, 
comprehensive  assessment,  in  a  form 
prescribed  by  HUD,  of  the  total  physical 
and  management  needs  of  each  project 
for  which  the  PHA  is  requesting 
comprehensive  or  special  purpose 
modernization,  except  that  if  the  request 
for  a  particular  project  is  limited  to 
physical  improvements  to  increase 
accessibility  for  elderly  and 
handicapped  families  and  to  increase 
energy  efficiency,  a  specialized 
assessment  will  be  completed  unless 
HUD  determines  that  there  is  evidence 
indicating  that  the  project  has  major 
problems  that  justify  a  comprehensive 
assessment.  An  assessment  of 


specialized  physical  improvement  needs 

will  be  completed  for  each  project  for 

which  the  PHA  is  requesting  emergency. 

homeownership  or  lead-based  paint 

modernization. 

•         •         *         •         • 

(h)-  •  • 

(4)  HUD  may  set  aside  for  special 
purpose  modernization  a  fxirtion  of  the 
total  modernization  funds  available  for 
any  FFY,  as  determined  by  HUD  to  be 
necessar>'  to  assure  that  special  purpose 
needs  are  appropriately  addressed. 


§96«.t    lAmarxlad) 

4.  In  S  968.9,  paragraph  (h](4J  is 
amended  by  revising  the  reference  to 
•■§  968,19"  to  read  'J  968.20". 

§§  968.10  ttvougfi  968.19    IRadastgnated 
a*  §§  968.1 1  througti  968^] 

5.  Sections  968.10  through  968.19  are 
redesignated  as  §S  968.11  through 
968.20,  respectively,  and  a  new  §  968.10 
is  added,  to  read  as  follows: 

§  968. 1 0    Additional  limitations  for  special 
purposa  modamlzatlon. 

(a)  For  each  of  the  three  types  of 
special  p'orpose  modernization  relating 
to  major  equipment  systems  or 
structural  elements,  security,  and 
reduction  of  vacant,  substandard  units, 
a  PHA  may  obtain  special  purpose 
modernization  funding  only  once  for  a 
project  that  has  not  been 
comprehensively  modernized. 
Subsequent  funding  for  the  same  project 
for  any  additional  physical 
improvements  of  these  types  may  be 
provided  only  as  a  pari  of  a  program 
which  addresses  all  of  the  physical  and 
management  improvement  needs  of  the 
project  under  a  comprehensive 
modernization  program.  This  limitation 
does  not  apply  to  a  project  which  has 
been  comprehensively  modernized. 

(b)  Special  purpose  modernization  to 
reduce  the  number  of  vacant, 
substandard  units  will  be  limited  to 
physical  improvements  which  are 
necessary  to  meet  local  code 
requirements  and  return  such  units  to  a 
condition  that  is  comparable  to  the 
condition  of  occupied  units  in  the  same 
project. 

§968.4    lAmandadl 

6.  In  §  968.4(a),  the  reference  to 


IS  revised  to  refer  to 


'§968.18' 
'§  968.19' 


1968.8    lAnMndad] 

7.  In  §  968.8(b)(3).  the  reference  to 
■§  968.10"  is  revised  to  refer  to 
•5  968.11". 


9968.14    (Amandad] 

8.  In  newly  redesignated  S  968.14  the 
reference  in  paragraph  (b)  to  "§  968.14" 
is  revised  to  refer  to  "§  968.15". 

Dated:  February  21. 1986. 
Thomas  Sbermao, 

A  cting  General  Deputy  Assistant  Secretary 
for  Public  and  Indian  Housing. 
[FR  Doc  89-4463  Filed  3-2-88:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

2«  CFR  Part  64 
[Ordw  Ha.  1326-89] 

Judicial  Administration;  Designation  of 
Officers  and  Employees  of  The  United 
States  for  Coverage  Under  Section 
1 114  of  Title  18  of  the  United  States 
Code 

AGENCY:  U.S.  Department  of  Justice. 
ACTKm:  Final  rule. 

summary:  Part  64  of  Title  28,  Code  of 
Federal  Regulations,  designates 
categories  of  federal  officers  and 
employees  who,  in  addition  to  those 
already  designated  by  statute,  warrant 
the  protective  coverage  of  federal 
criminal  law.  Thia  assures  federal 
jurisdiction  to  prosecute  the  killing, 
attempted  killing,  kidnapping,  forcible 
assault,  intimidation  or  interference 
with  any  of  the  federal  officers  or 
employees  designated  by  this  regulation 
while  they  are  engaged  in  or  on  account 
of  the  performance  of  their  official 
duties.  This  order  amends  28  CFR  Part 
64  by  adding  employees  of  the  Social 
Security  Administration  assigned  to 
Administration  field  offices,  hearing 
offices,  and  field  assessment  offices; 
United  States  Information  Agency 
Security  Office  Special  Agents;  and 
employees  of  the  United  States  Nuclear 
Regulatory  Commission  who  are 
engaged  in  activities  related  to  the 
review  of  license  apphcations  and 
license  amendments  to  the  hst  of 
covered  federal  officers  and  employees 
set  forth  in  28  CFR  64.2. 
EFFECTIVE  DATE:  February  24. 1989. 
FOfI  FURTHEIt  INFOfMIATION  CONTACT: 
Roger  B.  Cubbage,  Deputy  Chief  Martin 
C.  Carlson,  Senior  Legal  Advisor,  or 
Donald  B.  Nicholson,  Attorney,  General 
Litigation  and  Legal  Advice  Section, 
Criminal  Division,  Department  of 
Justice,  Washington.  DC.  20530  (202- 
786-4827). 
SUPPLEMENTARY  INFORMATION:  Part  K  of 

Chapter  X  of  the  Comprehensive  Crime 
Control  Act  of  1984.  Pub.  L  98-473,  Title 


IL  section  1012,  98  Stat,  1976.  2142  (19ft4) 
amended  18  U.S.C.  1114.  which  prohibits 
the  killing  of  designated  federal 
employees,  to  authorize  the  Attorney 
General  to  add  by  rergulation  other 
federal  personnel  who  will  be  protected 
by  this  section.  The  categories  of  federal 
officers  and  employees  covered  by 
section  1114  are,  by  incorporation,  also 
protected,  while  engaged  in  or  on 
account  of  the  performance  of  their 
official  duties,  from  a  conspiracy  to  kill. 
18  U.S.C.  1117;  kidnapping.  18  U.S.C 
1201(a)(5);  forcible  assault,  interference, 
or  intimidation.  18  U.S.C.  Ill;  and  threat 
of  assault,  kidnap  or  murder  with  intent 
to  impede  or  intimidate,  18  U.S.C  115. 
Consistent  with  the  legislative  history 
and  purpose  of  section  1114.  this 
protective  coverage  has  been  extended 
by  28  CFR  Part  64  to  those  federal 
officers  and  employees  whose  jobs 
involve  inspection,  investigative  or  other 
law  enforcement  responsibilities  or 
whose  work  involves  a  substantial 
degree  of  physical  danger  from  the 
public  that  may  not  be  adequately 
addressed  by  available  state  or  local 
law  enforcement  resources. 

Field  employees  of  the  Social  Security 
Administration  have  been  assaulted  and 
threatened  by  visitors  to  field  offices, 
and  a  number  of  Nuclear  Regulatory 
Commission  personnel  involved  in 
license  hearings  and  adjudications  have 
received  threats.  Therefore,  their 
coverage  under  these  regulations  is 
appropriate.  The  former  are  added  as 
new  subsection  (v)  of  28  CFR  64.2.  and 
the  latter  by  amendment  of  subsection 
(m).  United  States  Information  Agency 
Security  Officer  Special  Agents  perform 
a  wide  variety  of  investigative  and  law 
enforcement  functions  and  have  on 
occasion  been  threatened.  Their 
inclusion  within  these  regulations  is 
appropriate,  and  they  have  been  added 
as  new  subsection  (w). 

Because  the  matenal  contained  herein 
involves  only  three  federal  agencies  and 
is  thus  of  limited  and  not  general  effect, 
the  Department  of  Justice  finds 
inapplicable  the  provision  of  the 
Administrative  Procedure  Act  (5  U.S.C, 
553)  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date. 

The  Department  of  justice  has 
determined  that  this  Order  is  not  a 
major  rule  for  purposes  of  either 
Executive  Order  12291.  or  the 
Regulatory  Flexibility  Act.  5  U.S  C.  801, 
et  seq. 

List  of  Subjects  in  28  CFR  Part  64 

Crime,  Government  employees,  and 
Law  enforcement  officers 
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Hv  virtue  of  thf  authority  vfstt-ii  m  wr 
hy  2H  LI  S  r  VN.  5  I'  S  C   Vtl    nnd  IH 
t'  S  C   1114,  PHrt  ft4  of  Ch.iptrr  I  of  Till.- 
JH   (!oilt'  of  Kt'dtT-il  Rt'SulHllonn    is 
ht'r»'t)y  Hmj-ndfd  rt«  fiillowt 

1   Thf  Muthonly  for  I'iirf  M  contmtifH 
to  r»"H(l  tn  follows 

Aulhonly    IHliSC   11 14  i«  U  S.C  50B,  5 

t'  SC    MM 

1  S«'(  tmn  ft4  2  18  Hmt'iulfd  ti>  rfMsiiin 
parHnrHpti  (m),  to  read  as  follow-) 

(m)  OffutTS  and  employ  i-cs  of  Ihe 
I'nitfd  Stiites  Nik  lear  Hi'Ruliitory 
( !ommiHsion  assixncd  to  perform  or  to 
rt.ssisl  in  pf'rformin^  mveslixa'ive. 
insp^'ction.  or  law  enfort^'menl 
funitions   or  who  ar»'  friKdyt'd  in 
III  i.'vitii's  rvlatfd  to  thf  rfvit-w  of  ih  rris*- 
appliirttions  anct  lictTis*-  amcndrTn-nts; 

3  H»-<  tion  54  J  18  amiTidi'd  by  addinK  a 
new  piiraHraph  (v),  to  rfad  as  follows 

|v)  Kmpioyces  of  thi>  Social  S«'(  unty 
Adnunistration  asHiKned  to 
.^dniinintration  field  offu  cs,  hr<irinK 
offu  ers.  and  field  assessment  offii  ers. 
and 

4  Section  M  2  is  amended  by  adding  a 
new  paranraph  |wl,  to  read  as  follows 

|w|  United  States  Infonnation  AyetK  \ 
S«'i  unfy  nffu  e  Spe(  lal  Axents 

IS   S«M  lion  H4  2  IS  amended  by 
removing  the  final  word,    and  .  from 
paragriiph  (I)  and  by  removinK  the 
peruxj  at  the  end  of  paraxraph  (u)  and 
msertinx  in  its  plai  e  a  semicolon. 

Dull-    Kftinidr-y  J4    I'JHM 
Dtck  Thorn  burxh. 
,-1.',',  "rr-i,  t  .f/!fT.;/ 
|KR  Doc  «»-S(>44  Filed  3-2-«»;  8:45  8m| 
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DEPARTMENT  OF  LABOH 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 

Approved  State  Plans  fof  Enforcement 
of  State  Standards;  Approval  of 
Supplements  to  the  Wyoming  State 
Plan 

AQENCY-  (")(!  upational  S.ifety  and 
Hr,ii'h  .■\dniimstralion  |OSH.\).  Labor 
ACTION:  ,'\pproviil  of  sii('plenient»  to  the 
Wyoming  St.ite  I'lan 

SUMMAHY:  I'his  do(  umeni  (jives  notice  of 

Krder.d  approval  of  amendments  to  the 
Wyoming  <  ii  i  'ipationdl  Health  and 
Safety  .\i  t  ,ind  to  the  Wyoming  Rules  of 
Practice  and  Wix  ciiure    Ihe 
anicn.iineii'H  'o  ihi'  .\,  I  and  rules 
irv.  <  li  V ,.     .inti'sleil  ,  ases.  hearings. 
di8t:nmination.  petitions  for 


modification  of  abatement,  and  other 

technical  chan^rs 

tFFlcnvi  DATl:  March  3,  1969 

FOM  FUfnXER  INFOMMATIOM  COMTACT: 

lames  F  Foster.  Director.  Office  of 
Informatum  and  Consumer  affairs. 
Occupational  Safety  and  Health 
.'Xdministration.  Room  N.^W.  200 
Constitution  Avenue  NW  .  W'ashm«ton. 
DC  20210  Telephone  (2021  .S2.VH:48 
BUPrUMCNTARV  INFORMATION: 

Backxraund 

The  Wyoming  Occupational  Health 
and  Safely  (WOHSl  Plan  was  approved 
under  section  1B|(  )  of  the  Occupational 
Safety  and  Health  Ai  t  of  IWO  (2»^  U  S  C 
fi«7(c))  (hereinafter  referred  to  as  the 
Ai  t)  and  Part  1902  of  thus  chapter  on 
May  3.  1974  (19  FR  15394]   A 
determination  of  final  appmval  was 
made  under  section  lH(e|  of  the  Ac  t  on 
lune  2T   1985  (.50  VV.  28770)   Part  19.S3  of 
this  chapter  provides  procedures  for  the 
rev  lew  and  apprtival  of  Slate  plan 
(hanjje  supplements  f>y  the  Assistant 
Secretary  of  Ixibor  for  Oct  upational 
Safety  and  Health  (hereinafter  referred 
to  as  the  Assistant  Secretary). 

Descnplion  of  Supplements 

^V^omtnfi  Ck  cuputii'iiul  Hi'ullh  and 
!>affty  Act 

The  State  submitted  a  Slate  plan 
change  supplement  concerninH 
amendments  to  its  Occupation.il  Health 
and  Safety  Act  (Laws  l'W3.  Ch   T'2)  in 
.'\pnl  19H4  The  amendments  to  the 
Wyoming  ,^ct  are  as  follows   modifying 
the  powers  and  duties  of  the 
Occupational  Health  and  Safety 
C'ommission.  aholishinR  the  power  of  the 
review  board  and  the  Commission  to 
hear  (  ontested  cases  and  providing  for 
an  independent  hearing  officer 
providing  II  procedure  for  hearings  and 
appe.ils  whereby  the  Commission  makes 
final  administrative  decisions  in 
I  ontested  cases  and  the  party  adversely 
affec  ted  may  appeal  to  Ihe  District  Court 
;n  the  (ounly  where  ihe  violation 
allegedly  occurred,  providing  fiir 
enforcement  of  the  commission  s 
liecisions.  requiring  written  notifu  ,i'ion 
to  employers  of  their  right  to  refuse 
entry;  creating  the  Dep.irtmenI  of 
Oc.cup<i!umal  Health  and  Safety,  and. 
making  penalties  for  posting  violations 
discretionary 

The  amendment  to  the  State  law 
which  clarifies  that  penalties  for  posting 
violations  are  discretionary  differs  friim 
the  Federal  law  in  that  the  l-cderril  law 
provides  mandatory  penalties  for 
posting  violations  However,  the  State's 
guidelines  on  exercising  liiscretion  in 
proposing  penalties  for  posting 
violations,  as  set  forth  m  the  Wyoming 


Operations  Manual   require  mandatory 
penalties  to  be  calculated  and  assessed 
for  the  same  categories  of  posting 
violations  as  are  required  pursuant  to 
OSHA  policy  and  procedures  This  State 
provision  IS  being  approved  subject  to 
continued  momtoring  and  if  monitoring 
reveals  less  effective  application  of 
penalties  for  posting  violations,  the 
State  will  be  required  to  seek  a 
legislative  change. 

Wyoming  Rules  of  Praclire  and 
Procpdure 

The  State  submitted  amendments  to 
its  Rules  of  F*ractice  and  Procedure 
(Uws  1969,  ch.  199.  1  )  on  May  17.  1983. 
and  subsequent  revisions  on  October  27, 
1983.  December  13.  1983.  and  May  22, 
1984  The  Rules  of  Practice  and 
Procedure  (change  1)  were  revised 
f)ecause  of  changes  made  to  the 
Wyoming  Occupational  Health  and 
Safety  .Act  in  the  areas  of  contested 
cases,  hearings,  discrimination,  petitions 
for  modification  of  abatement,  and  other 
technical  changes  The  amendments  are 
as  follows 

(1)  Chapters  I — Introduction.  II— 
Safety  Rules  and  Regulations  and  III — 
V'ananres.  have  been  revised  to  make 
them  consistent  with  technical  statutory 
changes  made  in  the  Act  such  as 
statutory  recodification,  ( lanfication  of 
definitions  for  deminimis  violation  and 
party,  changing  terminology  ("failure  to 
abate  ■  to  'failure  to  correct  ").  changing 

Assistant  Administrator"  to 
Department  "  to  more  appropriately 
assign  Ihe  responsibility  for  research  to 
Ihe  Department  of  Occupational  Health 
and  Safety  rather  than  a  position,  and, 
(  larifying  the  requirements  for 
temporary  and  permanent  variances. 

(2)  Chapter  IV — Enforcement. 
Sections  2  h  (1)  through  (3)  and  2,M   and 
N  ,  have  been  revised  to  clarify  the 
.'Xdministrator's  authority  to  approve 
petitions  for  modification  of  abatement. 
A  new  section  was  added  providing 
.iffected  employers,  and  employees  or 
employee  representatives  who  have 
filed  ob|ections,  the  right  to  conte.st  the 
decisiim  of  the  Chairman 

(3)  Chapter  IV — Enforcement,  Section 
4  a  (5),  has  been  revised  to  eliminate  the 
Review  Board  and  to  provide  for  a 
hearing  officer  to  hear  contested  cases. 
The  hearing  officer  recommends  a 
decision  to  the  Commission  for  a  final 
.idministrative  decision. 

(4)  Chapter  IV — Enforcement,  Section 
~  b  (l)(i  ).  has  been  revised  to  clarify  the 
.•\geni  y's  procedure  for  processing 
allegations  of  discnmination.  including 
compensation  for  the  employees  for 

.11  tual  harm  suffered  as  a  result  of 
discrimination  and  the  Administrator's 


responsibility  to  issue  a  notice  of 
violation  when  discrimination  is  found. 

(5)  Chapter  IX — Hearings  has  been 
revised  to  clarify  the  Agency's  burden  of 
proof  in  contested  cases  by  stating  that 
"The  Department  shall  have  the  burden 
of  proof  in  all  cases  in  which 
Department  action  is  contested"  and 
"the  employer  shall  have  the  burden  to 
produce  evidence  of  any  affirmative 
defense  it  may  have  to  any  Department 
action  ":  to  extend  authority  for  all  types 
of  hearings  allowed  by  the  Act;  and,  to 
make  the  sections  consistent  with  other 
technical  statutory  changes  made  to  its 
Occupational  Health  and  Safety  Act. 

Location  of  Plan  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  plan  and  its 
supplements  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration, 
Room  1554,  Federal  Building,  1961  Stout 
Street,  Denver,  Colorado  80202; 
Wyoming  Department  of  Occupational 
Health  and  Safety.  604  East  25  Street, 
Cheyenne,  Wyoming  82002;  and  the 
OSHA  Office  of  the  Director  of  Federal- 
State  Operations,  Room  N3700,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

Public  Participation 

Under  S  1953.2(c)  of  this  chapter  the 
Assistant  Secretary  may  prescribe 
alternative  procedures  to  expedite  the 
review  process  or  for  any  other  good 
cause  which  may  be  consistent  with 
law.  The  Assistant  Secretary  finds  that 
the  State  amendments  to  its 
Occupational  Health  and  Safety  Act  and 
to  its  Rules  of  Practice  and  Procedure 
were  adopted  in  accordance  with 
procedural  requirements  of  State  law, 
which  included  the  opportunity  for 
public  participation.  Good  cause  is 
therefore  found  for  approval  of  this 
supplement  and  further  public 
participation  would  be  unnecessary. 

Decision 

After  careful  consideration  and 
extensive  review  by  the  Regional  and 
National  Offices,  the  Wyoming  plan 
supplements  described  above  are  found 
to  be  at  least  as  effective  as  comparable 
Federal  provisions  and  are  hereby 
approved  under  Part  1953  of  this 
chapter.  However,  the  amendment  to  the 
State  law  which  clarifies  that  penalties 
for  posting  violadons  are  discretionary 
is  approved  subject  to  continued 
monitoring  and  if  monitoring  reveals 
less  effective  application  of  penalties  for 
posting  violations,  the  State  will  be 
required  to  seek  a  legislative  change. 


This  decision  incorporates  the 
requirements  of  the  Act  and 
implementing  regulations  applicable  to 
State  plans  generally. 

List  of  Subjecto  in  29  CFR  Part  1952 

Intergovernmental  relations,  law 
enforcement,  Occupational  Safety  and 
Health. 

Signed  at  Washington,  DC  this  27th  day  of 
February.  1989. 

)ohn  A.  Pendergrass, 

Assistant  Secretary. 

Accordingly,  29  CFR  Part  1952  is 
hereby  amended  as  follows, 

PART  1952— [AMENDED] 

The  authority  citation  for  Part  1952 
continues  to  read: 

Authority:  Sec».  8, 18,  Pub.  L  91-596.  64 
Stat.  160B  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  657,  667);  Secretary  of 
Labor's  Order  No.  12-71  (36  FR  8754).  8-76  (41 
FR  25059),  or  9-83  (48  FR  35736).  as 
applicable. 

2.  A  new  {  1952.347  is  added  to 
Subpart  BB  to  read  as  follows: 

S  1952.347    Ctianges  to  approved  plans. 

In  accordance  with  part  1953  of  this 
chapter,  the  following  Wyoming  plan 
changes  were  approved  by  the  Assistant 
Secretary: 

(a)  Legislation.  (1)  The  State 
submitted  amendments  to  its 
Occupational  Health  and  Safety  Act 
(Laws  1983,  Ch.  172),  which  became 
effective  on  May  27, 1983,  modifying  the 
powers  and  duties  of  the  Occupational 
Health  and  Safety  Commission, 
aboUshing  the  powers  of  the  review 
board  and  Commission  to  hear 
contested  cases  and  establishing  an 
independent  hearing  officer  to  hear 
contested  cases,  providing  procedures 
for  hearings  and  appeals  whereby  the 
Commission  makes  final  administrative 
decisions  in  contested  cases  and  the 
party  adversely  affected  may  appeal  to 
the  District  Court,  making  penalties  for 
posting  violations  discretionary 
(although  the  State  guidelines  on 
penalties  for  posting  violations  parallel 
OSHA's  and  are  set  forth  in  the 
Wyoming  Operations  Manual],  requiring 
written  notification  to  employers  of  their 
right  to  refuse  entry,  and  creating  the 
Department  of  Occupational  Health  and 
Safety.  The  Assistant  Secretary 
approved  these  amendments  on 
February  27, 1989. 

(b)  Regulations.  (1)  The  State 
submitted  amendments  to  its  Rides  of 
Practice  and  Procedure  pertaining  to 
contested  cases,  hearings, 
discrimination,  and  petitions  for 
modification  of  abatement;  and  making 


the  regulations  consistent  with  other 
statutory  changes  made  to  its 
Occupational  Health  and  Safety  Act 
which  became  effective  on  September  6, 
1984,  except  amendment  to  Chapter  IV, 
Enforcement  which  became  effective  on 
March  28, 1985.  The  Assistant  Secretary 
approved  these  amendments  on 
February  27. 1989. 
[FR  Doc.  89-4972  Filed  »-2-89;  845  am] 
nujNo  cooc  4510-w-ii 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[A-1-FRL-3531-1] 

Approval  and  Promulgation  of  State 
Air  Quality  Implementation  Plans  for 
Designated  Faculties  and  PoHutants; 
Negatives  Declarations;  Connecticut  et 
al. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  nile. 

summary:  Regulations  promulgated 
under  the  provisions  of  Section  111(d)  of 
the  Clean  Air  Act  require  states  to 
submit  plans  to  EPA  to  control 
emissions  of  designated  pollutants  from 
designated  facilities.  Section  62.06  of  40 
CFR  Part  62  provides  that  when  no  such 
designated  facibties  exist  within  a 
state's  boundaries,  a  letter  of  "negative 
declaration"  may  be  submitted  in  lieu  of 
a  control  plan.  The  States  of 
Connecticut  Maine,  Massachusetts, 
New  Hampshire.  Rhode  island  and 
Vermont  have  submitted  negative 
declarations  certifying  that  certain  types 
of  designated  facilities  are  not  located 
within  their  States.  EPA  is  approving 
negative  decJarations  of  fluoride 
emissions  from  primary  aluminum 
reduction  plants  submitted  by  the  States 
of  Connecticut  Maine,  Massachusetts. 
New  Hampshire,  Rhode  Island  and 
Vermont  and  negative  declarations  of 
total  reduced  sulfur  from  krafi  pulp  mills 
submitted  by  the  States  of  Connecticut. 
Massachusetts,  Rhode  Island  and 
Vermont. 

EFFECTIVE  DATE:  Tliis  action  will 
become  effective  May  2, 1989.  unless 
notice  is  received  within  30  days  of 
publication  that  adverse  or  cntical 
comments  will  be  submitted. 
AOOftESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I.  JFK  Federal  Building,  Room 
2313,  Boston.  MA  02203.  Copies  of  the 
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di)(  unipnti  r»'lfvant  to  this  action  dn- 
availrthle  for  publu   inspection  JariiiR 
norniiil  tiusiness  hour*  ut  the  Air 
Management  Division.  U  S. 
F'nvininnientdl  tVutet  tiun  Agency, 
Region  I,  |^"V  Fecleriil  Huilding.  Kuum 
2)1  J.  Boston,  MA  H22a\ 
rom  PURTHCn  IMTOIIMATIOM  COttTACT 
David  1)   Conrny.  [tW]  5tt5- J25^  KTS 

tur^UMfNTAftv  mrotiUATtOH.  Pursuant 

to  s.'i  lion  1 1  lldl  of  the  Clr.in  Air  Art, 
F.I'A  promiilgHltvl  r»^iilrttu)n«  at  40  CFR 
I'art  HO,  Subpart  B,  which  requirt!  Slate* 
to  submit  .  nnfrnl  plans  to  rontrul 
emissions  of  desixnaled  pollulrtnis  from 
designated  f<ii  ilities    In  tb«  event  thnt  ■ 
State  does  not  have  a  piirtii  vilar 
designated  fanllty  located  within  itl 
bniuu!,irii-M,  Kl'.-\  recjuirvs  that  a 
negative  declaratuin  be  subintlted. 

On  LVcemfxjr  2A.  !«««,  the 
Connecticut  Impertinent  of 
tjivirunmentul  CrDtection  luboutted  a 
letter  certifying  that  there  are  no 
existing  kraft  pulp  mills  or  existing 
prmiarv  aluminum  r^liirtion  plants  m 
the  StHie  siitiiet  t  to  M\  (  i-H  Part  HO, 
Subpart  Fi  EVA  is  codifying  thete 
negative  declarations  in  M^  O-Tf.  *\2  UVSO 
and  ti2  I'OO,  n»sp)ectivrly 

()n  C)rti)J)er  ,1    19H«.  the  Maine 
Department  of  F.nTinjnmentnl  IVtilrrtion 
subniil!e<l  a  letter  certifying  that  there 
are  no  existing  primary  alumtniim 
reilitctinn  plants  in  the  State  suhjet  t  to 
¥)  cm  Fan  (W  Subpart  B  FI'A  ts 
Co«)ifymg  this  negative  declaration  in  40 
CVH  ft2  W^S 

(,)n  luly  .11    19?^   the  Massai  husefts 
Department  of  Fjivimnmenlal  Qxiahfy 
Kngineenng  |DRQF)  submitted  a  letter 
certifying  that  there  are  no  existing  kraft 
pulp  mills  in  the  State  subject  to  40  CPK 
Part  fl«J.  Subpart  B.  and  on  |anuary  Ifl, 
1  WH.  the  Massachusetts  DFQF 
sulimttted  a  letter  certifying  that  there 
are  no  existing  primary  aluminum 
rediK  tion  plants  in  the  State  siib|ert  to 
<()  C.FV  Pari  m.  SubpaH  B   FPA  is 
1  iiilifving  these  negative  deriarntions  m 
40  i:KR  ft2  5.175  and  (\2  .S40n.  respectively 

On  lanuarv  3   \<M».  the  New 
Hampthire  Air  Kesoun-es  Division 
submitted  a  letter  certifying  that  there 
are  no  existing  primary  aluminum 
rediK  t;iin  p,,ints  in  the  Slate  subject  to 
40  cm  Part  HO.  Sul'part  B.  WA  Is 
codifying  this  negative  declarHtum  in  40 
CFK  tJ,^  "400 

On  July  Zti.  iy:-9.  the  Khode  Island 
Dep.irtnietii  of  tjivironnientnl 
Managi-nieiit  (DK.M)  submitted  d  lelter 
certifying  thai  there  are  no  existing  kraft 
pulp  mills  in  the  Slate  subject  to  40  ChU 
Part  60,  Subpart  B.  and  on  December  H, 
1988.  the  Rhode  Island  [)VM  submitted  a 
letter  c«rttfyin){  that  there  are  no 


existing  pnmary  aluminum  reduction 
plants  in  the  State  subject  to  40  CFR 
Part  60,  Subpart  B.  EPA  is  codifying 
these  negative  declaration*  in  40  CYTH 
H2  WOO  and  62  9950.  respectively 

On  August  2,  1979,  the  Vermont 
Department  of  Environmental 
('onservafion  submitted  a  letter 
certifying  that  there  are  no  existing  kraft 
pulp  mills  in  Lhe  State  subject  to  40  CF'R 
Part  BO,  Subpart  B.  and  on  [anuary  4. 
IW^J,  the  Vermont  .Agency  of 
Knv  ironmental  Conservation  submitted 
a  letter  certifying  that  there  are  no 
existing  pnmary  aluminum  reduction 
plants  in  the  State  subject  to  40  CVR 
("iirt  tiO,  Subpart  B  EPA  is  codifying 
these  negative  declaration*  in  40  CFR 
fij  n4<X)and  02.11425,  respectively 

FP.A  IS  codifying  these  negative 
del  larations  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontrovermial  amendment  and 
anticipates  no  adverse  comments  This 
action  will  be  effective  60  days  from  the 
(iaie  of  this  Federal  Ra^ster  notice 
unless,  within  .10  days  of  its  publication. 
notice  IS  received  that  adverse  or 
critical  commenta  will  be  submitted.  If 
such  notice  is  received,  this  action  will 
be  withdrawn  before  the  effective  date 
by  publishing  two  subsequent  notices. 
One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
penod  If  no  such  comments  are 
re(  elved,  the  public  is  advised  that  this 
ai  tion  will  be  effective  on  May  Z  1989 

Fliul  ActioQ 

F.P.A  IS  approving  negative 
de(  larations  of  fluonde  emisaions  from 
pnmary  atuminuni  reduction  plants 
submitted  by  the  States  of  Connecticut, 
Maine.  Maasachuaetta.  New  Hampshire, 
Khfxle  Island  and  Vermont,  and 
negative  declarations  of  total  reduced 
sulfur  from  kraft  pulp  mill*  submitted  by 
the  States  of  Connecticut. 
Massachujetts,  Rhode  Island  and 
V  ermont. 

Under  5  \JS.C.  section  605(b),  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
lSe«46FR  8709  ) 

The  Office  of  Management  and  Budget 
his  exempted  this  rule  from  the 
requirements  of  section  3  of  Elxecutive 
Order  12291, 

I'nder  section  307(b)ll)  of  lhe  Clean 
.^lr  Act,  petitions  for  judiaal  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  2,  1969,  This 
action  may  not  be  challenged  later  in 
proi  eeiiings  to  enforce  its  requirements. 
(See  secUon  J(ribH2) ) 


List  of  Sub^cU  to  m  CFV  Part  82 

Administrative  practice  and 
procedure.  Air  pollution  control 
Aluminum.  Ruonde.  Intergovernmental 
relations.  Paper  and  paper  products 
industry.  Reporting  and  recordkeeping 
requirements. 
Date  February  IS.  1989. 
MichMl  R.  Datnd. 
Regionnl  Admjnittrokyr  Rejiion  i 

Title  40  of  the  Code  of  Federal 
Regulations.  Part  62,  SubparU  11.  U,  W, 
FJv  OO,  and  UU  are  amended  as 

follows 

PART  62— {AMEMf3eO] 

1  The  authonty  citation  for  Part  62 
continues  to  read  as  follows: 

AutlMtily:  42  U  S.C.  7401-7642 

2  Subpart  H  is  amended  by  adding  an 
undesignated  center  headings  and 

\\  62.1650  and  82.1700  to  read  as 

follows 

Subpart  K—Conn«cttcut 

ToUl  Raduoed  Sutfnr  EmiaaioiM  Frara 
ExisdDS  Kraft  Pulp  MiDs 

|e2.1««>    ManlMteadon  of  plan— nagattv* 


The  State  Department  of 
Fjivironraental  Protection  submitted  on 
December  28, 1968.  ■  letter  certifying 
that  there  are  no  existing  luvft  pulp  mills 
in  the  State  subiect  to  Part  60,  Subpart  B 
of  this  chapter 

Fluoride  Emissions  From  Existing 
Primary  Aluminum  Plants 

1*2.1700     IdanMWcatlon  ef  p>an    nwgatNa 


The  State  Department  of 
F.nvirnnmental  Protection  submitted  on 
December  28,  1988.  a  letter  certifying 
that  there  are  no  existing  primary 
aluminum  reduction  plants  in  the  State 
subject  to  Part  60.  Subpart  B  of  this 
chapter 

3  Subpart  U  is  amended  by  adding  an 
undesignated  center  heading  and 
\  62  4875  to  read  as  follows: 

Subpart  l>—llaln« 

Fluorida  Emisaiafis  Frooi  Existing 
Primary  Atumlnum  Plants 

S  e2.4«75    ktwitHlcation  of  aourca*— 
rwgattv*  cteciaratlon. 

The  State  Department  of 
Environmental  Protection  submitted  on 
October  3.  1988.  a  letter  certifying  that 
there  are  no  existing  pnmary  aluminum 
reduction  plants  in  the  State  subject  to 
Part  60.  Subpart  B  of  this  chapter. 
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4.  Subpart  W  is  amended  by  adding 
an  undesignated  center  headings  and 
S  S  62.5375  and  62,5400  to  read  as 
follows: 

Subpart  W— Massachusetts 

Total  Reduced  Sulfur  Emissions  From 
Existing  Kraft  Pulp  Mills 

S«2,^7S    Identification  of  plan— fwgativt 


The  State  Department  of 
Environmental  Quality  Engineering 
submitted  on  July  31, 1979,  a  letter 
certifying  that  there  are  no  existing  kraft 
pulp  mills  in  the  State  subject  to  Part  60, 
Subpart  B  of  this  chapter. 

Fluoride  Emissions  From  Existing 
Primary  Aluminum  Plants 

S  62.5400    Menttflcation  of  plan— negative 
cleclafitloo. 

The  State  Department  of 
Environmental  Quality  Engineering 
submitted  on  January  18, 1989,  a  letter 
certifying  that  there  are  no  existing 
primary  aluminum  reduction  plants  in 
the  State  subject  to  Part  60,  Subpart  B  of 
this  chapter. 

5.  Subpart  EE  is  amended  by  adding 
an  undesignated  center  heading  and 
S  62.7400  to  read  as  follows: 

Subpart  EE— New  Hampshire 

Fluoride  Emissions  From  Existing 
Primary  Aluminum  Plants 

{62.7400    Identification  of 


The  State  Air  Pollution  Control 
Agency  submitted  on  January  3, 1989,  a 
letter  certifying  that  there  are  no 
existing  primary  aluminum  reduction 
plants  in  the  State  subject  to  Part  60, 
Subpart  B  of  this  chapter. 

6.  Subpart  OO  is  amended  by  adding 
an  undesignated  center  headings  and 
SS  62.9900  and  62,9950  to  read  as 
follows: 

Subpart  OO— Rhode  Island 

Total  Reduced  Sulfur  Emissions  From 
Existing  Kraft  Pulp  Mills 

S  62.9900    Identification  of  plafv-ftegative 
declaration. 

The  State  Department  of 
Environmental  Management  submitted 
on  July  26, 1979,  a  letter  certifying  that 
there  are  no  existing  kraft  pulp  mills  in 
the  State  subject  to  Part  60,  Subpart  B  of 
this  chapter. 


Fluoride  Emissions  From  Existing 
Primary  Aluminum  Plants 

§62.9950    Identification  of  plan-negative 
declaration. 

The  State  Department  of 
Environmental  Management  submitted 
on  December  a  1989,  a  letter  certifying 
that  there  are  no  existing  primary 
aluminum  reduction  plants  in  the  State 
subject  to  Part  60,  Subpart  B  of  this 
chapter. 

7.  Subpart  UU  is  amended  by  adding 
an  imdesignated  center  headings  and 
SS  62.11400  and  62.11425  to  read  as 
follows: 

Subpart  UU— Vermont 

Total  Reduced  Sulfur  Emissions  From 
Existing  Kraft  Pulp  Mills 

$62.11400    Identification  of  plan— negathfe 
declaration. 

The  State  Agency  of  Environmental 
Conservation  submitted  on  August  2, 
1979,  a  letter  certifying  that  there  are  no 
existing  kraft  pulp  mills  in  the  State 
subject  to  Part  60,  Subject  B  of  this 
chapter. 

Fluoride  Emissions  From  Existing 
Primary  Aluminum  Plants 

S  62.11425    Identification  of  plan-negath^ 
declaration. 

The  State  Agency  of  Environmental 
Conservation  submitted  on  January  4. 
1989,  a  letter  certifying  that  there  are  no 
existing  primary  aluminum  reduction 
plants  in  the  State  subject  to  Part  60. 
Subpart  B  of  this  chapter, 
[FR  Doc.  69-4851  Filed  a-Z-89;  8:45  amj 

nUJNQ  COOC  SSSS-CO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  65 

[CC  Docket  66-497;  FCC  89-30] 

Common  Carrtof  Services;  AmefKlment 
of  Part  65  to  Prescribe  Components  of 
the  Rate  Base  and  Net  Income  of 
Dominant  Carriers 

AOENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
an  Order  on  Reconsideration  which 
amends  SS  65.820  and  65.830  of  the 
Rules  to:  (1)  Modify  the  requirements  for 
the  calculation  of  cash  working  capital: 

(2)  eliminate  the  requirement  to  reduce 
the  rate  base  for  compensated  absences; 

(3)  permit  the  inclusion  of  the  full 
material  and  supplies  inventory  in  the 
rate  base;  (4)  specifically  provide  for  the 


inclusion  of  Rural  Telephone  Bank  Stock 
in  the  rate  base;  and  (5)  make  certain 
minor  changes  to  Part  65.  The 
Commission  made  these  changes 
because  of  the  need  to  simplify  the  rate 
base  and  net  income  determination 
procedures  and  to  provide  clarification 
as  requested  in  various  petitions  for 
reconsideration. 

EFFECTIVE  DATE:  August  28,  1989 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATKM  CONTACT. 

Ken  Ackerman  or  John  T.  Curry, 
Accounting  Systems  Branch.  Accounting 
and  Audits  Division.  Common  Carrier 
Bureau,  (202)  634-1861. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Reconsideration  adopted  January  30, 
1989,  and  released  February  22. 1989 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037, 

Summary  of  Order  On  Reconsideration 

Ten  parties  filed  petitions  for 
reconsideration  and/or  clarification  of 
the  Commission's  Report  and  Order, 
released  on  December  24, 1987,  which 
prescribed  rate  base  and  net  income 
determination  principles  for  all 
dominant  carriers  in  Part  65  of  the 
Commission's  rules.  In  this 
Reconsideration  Order  the  Commission 
generally  affirms  its  regulatory 
procedures.  However,  the  Commission 
modifies  the  rate  base  treatment  of 
certain  items  and  provides  clarification 
for  others. 

In  this  Reconsideration  Order  the 
Commission  has  modified  the 
requirements  for  the  calculation  of  cash 
working  capital  (CWC).  The 
Commission  has  decided  to  permit  all 
Class  A  carriers  to  compute  their  CWC 
by  use  of  either  full  lead-lag  studies  or 
the  Simplified  Formula  Method  outlined 
in  S  65.820(d)  of  the  Commission's  rules. 
For  Class  B  carriers  the  Commission  has 
decided  to  permit  three  options.  Class  B 
carriers  may  elect  to  follow  the 
Simplified  Formula  Method,  perform  a 
full  lead-lag  study  or  determine  their 
CWC  using  an  industrj'  "standard  time 
period"  of  lead  or  lag  referred  to  as  the 
Standard  Allowance  Method.  The 
Standard  Allowance  Method,  as 
currently  set.  permits  a  Class  B  earner 
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III  in<  luiltt  in  lh(!  rate  hnne  a  »lt<ndMnl 

i«h  workinfi  capitHl  alluwancn  e<)ual  tu 
!  s   l.c,  t   if  lis  (  aih  oper«tinj?  ifxpenatrt 
'.  *;i-  (  iimmisaion  htis  deie){Hted  the  tusk 
;l  penociicaily  reviewing  and  rvviaing 
the  standMrd  aliow^nre  to  the  Chief  of 
the  Common  (lamer  Uureau  Although 
the  Commission  la  permitting  earner* 
the  ffxihiii'v  In  (hiuisf  txtween 
ineihiiil*.  earner*  must  udviw  the 
(  iimmissian  of  <  harigrs  w.  CWC 
(T'.fthdds  in  fufurt'  tanff  filing*  and  their 
ri'runns  for  such  change 

The  ("ommt^^ion  h^a  dtv  ided  thnt  it 
will  (iinlinne  (he  long  !it(in(ling  pohcy  of 
allowing  rnmtT^  to  ndii  minimum  hank 
bdlances  and  working  rash  advsnres  to 
their  CW(;  determinafion   However  the 
CommiRston  rrvected  the  argrimenta  nf 
those  partica  who  wisht-d  to  inrJude 
nun  <  ash    iti^ma.  such  aa  depreciation 
and  di'fen-ed  tMnea.  in  lead  Lug  atudiea 
This  Rftonsideration  CMfer  rcafHrma 
the  Commission  »  IkH-ket  li/lJii  Phase  II 
Iniluil  Dt^iaton  in  which  the 
Commission  dt-cided  that  non  oish 
llenii  such  as  depret  lation  and  dnfemHl 
taxes  should  h«"  exi  luded  from  lead  lag 

ttUllli'S 

On  ri'i  iinsideratton.  the  C'ommisaion 
agreed  w.th  thoae  parties  that  tuggested 
It  would  tje  appropnale  and  less 
tijrdensome  to  Incluile  comp*n«ate<l 
absences  (employee  tune  off  with  pay. 
such  as  vacations  and  sirk  leave)  m 
Ifa  1  litg  studies  rather  than  deducting  a 
p  ortuin  of  a(  t  rued  compensated 
'I'lseiues  fnini  the  rate  base  as  the 
(    munissinn  s  fU'fK'rt  and  thder 
ri'ijuired   Since  compensated  atisences 
a-e  analogous  to  other  op«'rHtirjg 
e\penst?a,  the  (lomnussion  decuied  to 
allow  (  (iniperuated  atisences  to  be 
included  in  lead  lag  itutlies 

The  Commission  decided  to  permit  the 
inclusion  of  the  full  material  and 
supplies  inventory  in  the  rale  base 
Although  this  approach  is  a  departure 
from  the  (lomnimsniri  h  prcvmus 
position.  It  res<jlve*  the  ine<.|uity  of  not 
allowing  the  carrier  to  earn  a  return  on 
the  portion  of  malenal  and  supplies  that 
will  ultimately  he  issued  for  use  on  long- 
li-rm  ronstnii  tion  projects  Since  the 
matePHl  and  supplies  account 
represents  only  at)oiit  1  "^  of  the  rale 
f)rtse  (based  on  »«J«  lanff  Review  Plan 
Uatal.  the  impact  of  this  change  on  tfie 
revenue  requirement  is  appnimmately 
four  tenths  of  one  [.>en;ent 

In  this  Hi^  Dnaidertitn'n  ( Irxii-r  the 
I    immission  also  amends  Part  (V.S  to 
make  specifli   refen-nce  to  the  inclusion 
of  Rural  leiephooe  tiank  Stcwi  in  the 
rale  base  and  In  eliminate  any 
instructions  which  i  onflict  with  the 
Commisaion  s  Part  36  Separations 
procedure*. 


The  Commission  was  not  convinced 
1>>  arguments  to  change  the  rate  base 
treatment  of  deferred  chargea,  otht-r 
dt'ferred  credits  anil  deferred  taxes. 
Thus,  the  rate  base  treatment  for  these 
Items  remains  the  same  as  spc<:ified  in 
the  Report  and  Orrirr  The  Commission 
also  did  not  agree  with  BellSouth  and 
Southwestern  Bell  which  sought 
rt»rnnsideratinn  nf  the  use  nf  the  pnme 
rate,  mfher  than  the  overall  rate  of 
return,  fur  accruing  AFIJUC  The 
Commission  did  not  propose  in  this 
proceeding  to  reconsider  the  allowable 
rale  to  be  applied  in  determining 
AHT)C  and  accordingly   did  not 
riin.sider  further  the  earners  arguments 
im  this  issue  Thus,  the  C()mmis,sion  did 
n<jt  chan^  the  current  requirement  that 
the  compound  pnme  rate  of  interest  be 
used  for  a(  cniing  A^"lT)(^ 

Finally  while  the  Commission  did  not 
change  its  historically  held  policy  of 
excluding  felec-ommunications  plant 
ad)u8tment8  from  the  rate  base  unless  a 
earner  can  si^ecifically  justify  the 
nmDunts,  this  Rpron^idemtion  Order 
prnvules  clarification  as  to  what  is 
required  m  seeking  approval  nf  plant 
ticqui.Hition  ad)u«linenls.  I'he 
Ccimmissum  has  also  provided  for  the 
griindfathenng  of  existing  book 
acquisition  adjustments  as  suggested  by 
both  C.P  Natumal  and  the  I'nited  States 
Telephone  Association.  Crandfathenng 
existing  acquisition  adiustments  means 
that  the  Commission  will  continue  to 
recognize  within  the  interstate  mte  base 
the  interstate  portion  of  plant 
(i(iiustmenl.H  that  have  already  been 
nil  luded  in  the  calculation  of  interstate 
revenue  requirements  by  the  National 
Elxchaiige  Carrier  Association  or  by 
individual  local  exchange  carriers.  Since 
these  existing  acquisition  adiustments 
hrive  alreaiiy  been  ini  hided  in  earlier 
rate  filings,  this  proceHS  should  nnt  have 
an  adverse  impact  on  rates. 

Ordering  Claua«a 

Accordingly,  it  is  ordered,  pursuant  to 
sei  tiiin  405  of  the  Communications  Act 
i)f  1334,  us  amended.  47  L'  SC.  405.  that 
the  petitions  filed  by  BellSouth.  CanteL 
CP  .\.itiunal.  CTF..  .\TCA.  OPASTCO, 
S.NFT  Southwestern  Bell.  United  and 
I'STA  are  granted  to  the  extent 
discussed  herein,  and  otherwise  are 
denied 

It  IS  further  ordered,  that  under  the 
Hithonty  contained  in  sections  4(i),  4(|) 
Jin   J(J5  snd  220  of  the  Communications 
Act  of  1934.  as  amemied.  47  IJ  S  C 
154(il.  IVHil  201-205  and  220.  Part  R5. 
Interstate  Rate  of  Return  Prr^stTiption 
JVocedures  and  Methcniologies  is 
amended  as  shown  in  the  App«'ndix 
effective  six  months  fmm  publication  of 
the  text  of  the  riles  in  the  Federal 


Re^ster.  and  the  rule*  and  policies 
adopted  in  this  proc*«ding  are 
prescribed  for  all  dominant  carrieni 

It  IS  further  ordered  that  the  petitions 
for  parti.il  waiver  filed  by  Rochester 
Telephone  on  September  21.  1988.  the 
United  Telephone  System  Companies  on 
[une  20,  1986  and  by  Lincoln  Telephone 
and  Telegraph  Company  on  May  20, 
1988  are  dianuHsed. 

list  of  Subjects  in  47  CFR  Pari  65 

Administrative  practice  and 
procedure.  Communications  common 
earners.  Reporting  and  recordkeeping 
requirements.  Telephone,  Interstate  rate 
of  return  prescription  procedures  and 
methodologies 

KciiiT.il  CommunicalKms  Commts«ii>n. 
Donna  R.  Searcy, 
SfcreUsry 

F'art  65  of  Title  47  of  the  CFR  is 
amended  as  follows: 

PART 6S— (AMENDED] 

1.  Tlie  authority  citation  for  Part  85 
continues  to  'ead: 

Authority:  Sees  4.  201.  202,  203.  205,  218. 
403  48  Stat,  1066.  1072.  1077.  1094.  as 
aniended  47  USC.  154,  2m.  202.  203,  206.  218, 
and  403. 

2.  Section  65  820  is  revised  to  read  as 

follows: 

i  65.820    Ir>ciu<l0d  Items. 

[.i]  Trlfcummunicaliana  Plant.  The 
interstate  portion  of  all  assets 
summanzed  m  Account  20O1 
(Telecommunications  Plant  in  Service) 
and  Account  2002  (Property  Held  for 
Future  I'se),  net  of  accumulated 
depreciation  and  amortization,  and 
Account  2003  (Telecommunications 
Plant  Under  Construction-Short  Term), 
and.  to  the  extent  such  inclusions  are 
allowed  by  this  Commission,  Account 
2005  (Telecommunications  Plant 
Ad|ustment).  net  of  accumulated 
amortization. 

(b)  Material  and  Supplies.  The 
interstate  portion  of  assets  summanzed 
in  Account  1220  1  (Material  and 
Supplies). 

(c|  Soncurrent  Assets.  The  mterstale 
portion  of  Class  B  Rural  Telephone  Bank 
stock  contained  in  Account  1402 
(Investment  in  Nonaffiliated  Companies) 
and  the  interstate  portion  of  assets 
summarized  in  Account  1410  (Other 
Noncurrent  Assets),  Account  1438 
I  Deferred  .Maintenance  and 
Retirements),  and  Account  1439 
(Deferred  Charges)  only  to  the  extent 
that  they  have  been  speciTically 
approved  by  this  Commission  for 
inclusion  Otherwise,  the  amounts  in 


accounts  1401-1500  shall  not  be 
included, 

(d)  Cash  Working  Capital.  The 
average  amount  of  investor-supplied 
capital  needed  to  provide  funds  for  a 
carrier's  day-to-day  interstate 
operations.  Class  A  carriers  may 
calculate  a  cash  working  capital 
allowance  either  by  performing  a  lead- 
lag  study  of  interstate  revenue  and 
expense  items  or  by  using  the  formula 
set  forth  in  paragraph  (e)  of  this  section. 
Class  B  carriers,  in  lieu  of  performing  a 
lead-lag  study  or  using  the  formula  in 
paragraph  (e)  of  this  section,  may 
calculate  the  cash  working  capital 
allowance  using  a  standard  allowance 
which  will  be  established  annually  by 
the  Chief,  Common  Carrier  Bureau, 
When  either  the  lead-lag  study  or 
formula  method  is  used  to  calculate  cash 
working  capital,  the  amount  calculated 
under  the  study  or  formula  may  be 
increased  by  minimum  bank  balances 
end  working  cash  advances  to 
determine  the  cash  working  capital 
allowance.  Once  a  carrier  has  selected  a 
method  of  determining  its  cash  working 
capital  allowance,  it  shall  not  change  to 
an  optional  method  from  one  year  to  the 
next  without  Commission  approval. 

(e)  In  lieu  of  a  full  lead-lag  study, 
carriers  may  calculate  the  cash  working 
capital  allowance  using  the  following 
formula, 

(1)  Compute  the  weighted  average 
revenue  lag  days  as  follows: 

(i)  Multiply  the  average  revenue  lag 
days  for  interstate  revenues  billed  in 
arrears  by  the  percentage  of  interstate 
revenues  billed  in  arrears. 

(ii)  Multiply  the  average  revenue  lag 
days  for  interstate  revenues  billed  in 
advance  by  the  percentage  of  interstate 
revenues  billed  in  advance,  (Note:  a 
revenue  lead  should  be  shown  as  a 
negative  lag.) 

(iii)  Add  the  results  of  paragraphs 
(e)(1)  (i)  and  (ii)  of  this  section  to 
determine  the  weighted  average  revenue 
lag  days. 

(2)  Compute  the  weighted  average 
expense  lag  days  as  follows: 

(i)  Multiply  the  average  lag  days  for 
interstate  expenses  [i.e.,  cash  operating 
ex[>€n8e8  plus  interest)  paid  in  arrears 
by  the  percentage  of  interstate  expenses 
paid  in  arrears. 

(ii)  Multiply  the  average  lag  days  for 
interstate  expenses  paid  in  advance  by 
the  percentage  of  interstate  expenses 
paid  in  advance.  (Note:  an  expense  lead 
should  be  shown  as  a  negative  lag.) 

(ill)  Add  the  results  of  paragraphs 
(e)(2)  (i)  and  (ii)  of  this  section  to 
determine  the  weighted  average 
expense  lag  days. 

(3)  Compute  the  weighted  net  lag  days 
by  deducting  the  weighted  average 


expense  lag  days  from  the  weighted 
average  revenue  lag  days. 

(4)  Compute  the  percentage  of  a  year 
represented  by  the  weighted  net  lag 
days  by  dividing  the  days  computed  in 
paragraph  (e)(3)  of  this  section  by  365 
days, 

(5)  Compute  the  cash  working  capital 
allowance  by  multiplying  the  interstate 
cash  operating  expenses  [i.e.,  operating 
expenses  minus  depreciation  and 
amortization)  plus  interest  by  the 
percentage  computed  in  paragraph  (e)(4] 
of  this  section. 

3.  Section  65.830  is  revised  to  read  as 
follows: 

{65.830    Deducted  Hems. 

(a)  The  following  items  shall  be 
deducted  from  the  interstate  rate  base. 

(1)  The  interstate  portion  of  deferred 
taxes  (Accounts  4100  and  4340). 

(2)  The  interstate  portion  of  customer 
deposits  (Account  4040). 

(3)  The  interstate  portion  of  unfunded 
accrued  pension  costs  (Account  4310). 

(4)  The  interstate  portion  of  other 
deferred  credits  (Account  4360)  to  the 
extent  they  arise  from  the  provision  of 
regulated  telecommunications  8er\'ices. 
This  shall  include  deferred  gains  related 
to  sale-leaseback  arrangements, 

(b)  The  interstate  portion  of  deferred 
taxes,  customer  deposits  and  other 
deferred  credits  shall  be  determined  as 
prescribed  by  47  CFR  Part  36, 

(c)  The  interstate  portion  of  unfunded 
accrued  pension  costs  shall  bear  the 
same  proportionate  relationship  as  the 
interstate/intrastate  expenses  which 
give  rise  to  the  hability. 

[FR  Doc.  89-4504  Filed  3-2-^9;  8:45  am] 
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GENERAL  SERVrCES 
ADMINISTRATION 

48  CFR  Parts  501,  514,  532,  and  552 

(APD  2800.12  CHGE  62] 

Prompt  Payment  Act 

agency:  Office  of  Acquisition  Policy, 

GSA. 

action:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5  (APD  2800.12),  is 
amended  to  add  section  501.602-3  to 
implement  and  supplement  the  FAR 
requirements  on  the  ratification  of 
u.nauthorized  commitments;  to  delete 
sections  501.675,  501.675-1,  501.675-2 
and  501.675-3;  to  revise  section  514.201- 
2  to  refer  to  the  Prompt  Payment  clause 
instead  of  the  Payment  Due  Date  clause; 


to  revise  part  532  to  delete  Pa\-ment  Due 
Date,  Interest  on  Overdue  Payments, 
and  Method  of  Payment  clauses,  to  add 
material  to  supplement  the  Federal 
Acquisition  Regulation  by  establishing 
parameters  for  modifying  constructive 
acceptance  periods  in  the  FAR  Prompt 
Payment  clause;  to  add  a  Payments  by 
Electronic  Funds  Transfer  clause  for 
contracts  when  payments  may  be  made 
by  GSA  and  other  agencies  and  a 
Prompt  Payment  clause  for  acquisitions 
of  leasehold  interests  in  real  properly 
end  to  delete  material  that  is 
inconsistent  with  the  FAR  and  0MB 
Circular  A-125;  to  revise  part  552  to 
delete  the  existing  Payment  Due  Date 
clause  and  provide  a  new  Payments  by 
Electronic  Funds  Transfer  clause  for  use 
when  payments  may  be  made  by  GSA 
and  other  agencies,  to  delete  the  existing 
Interest  on  Overdue  Payments  clause 
and  provide  a  new  Prompt  Payment 
clause  for  acquisition  of  leasehold 
interests  in  real  property,  to  add  an 
Invoice  Requirements  clause,  and  to 
make  other  miscellaneous  changes  for 
clarity.  Acquisition  Circular,  AC-88-1  is 
canceled. 

EFFECTIVE  DATE:  March  14.  1989 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Shirley  Scott,  OfTice  of  GSA 
Acquisition  Policy  and  Regulations  on 
(202)  523-i765. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  was  not  published  for  public 
comment  prior  to  issuance  because  it 
merely  implements  and  supplements  a 
higher  level  issuance  (The  Federal 
Acquisition  Regulation)  that  has 
previously  undergone  the  public 
comment  process. 

Impact 

The  Director,  Office  of  Managerrpenl 
and  Budget  (O.MB),  by  memorandum 
dated  December  14,  1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule.  The  rule 
simply  amends  the  GSAR  as  necessary 
to  conform  to  the  FAR  as  amended  by 
F.AC  84-33.  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared 
The  rule  does  not  contain  information 
collection  requirements  that  require  the 
approval  of  OMB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  el  seq.). 

List  of  Subjects  in  48  CFR  Parts  501,  514. 
532  and  552 

Government  procurement. 

1.  The  authority  citation  for  48  CYV, 
Parts  501.  514,  532  and  552  continues  to 
read  as  follows: 
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AuliHiflty   40  U  S.C.  4aeHL). 

PART  501— GENERAL  SERVICES 
ADMINISTRATION  ACOUISmON 
REQUCATK>NS  SYSTEM 

:   S««(  !i(iii  501  602-i  i«  (ulilpd  tn  rt-.n! 

Ml  a07-3     Ratmcattoo  of  un«uthortMd 
comnWtnMnta. 

(rfl  ^'.ith:>r:!\    Sijti|.M  !  t  I  Ihr 
l.mittitiont  find  iii  m  i onl.iru  »■  v%  ith  th« 
pnj<  p(l\irf»(i  prt'-K  rttM'<i  iii  K AK  1  rM)J  J, 
•(  cintr.i(  tinx  offii  t-ni  mtiv  riit.fy 
(  iiiitrm  turtl  rommitnuMils  miKic  by 
rmpiiiyt'f'*  who  do  not  Hhvp  Ihe 
rwquiHitt"  rtulhi)rity  lo  enU-r  into 
i:ontr(i(  Is  on  the  ( iovi^mnit'nt  t  tu-hnlf  if 
the  hfiid  iif  iSe  cuntrnilinx  artlvity 
IHC.A)  hrtii  liiiprdvtni  th«'  rMliflCMtion 
Mclion    IJye  milhunty  lu  apprDve 
THtifii  dtntn  rtrtiDns  may  nut  be 
mtf>l»*i<HtP(i 

(li)  f'nx^fihirf'S   (1|  On»iruliy,  the 
( .ovfnim(*nt  m  rrnt  hound  by  nxriMTiiiMiti 
or  I  onlrtK  tunl  i  onimitnu'iils  nmdf  (ly 
pt!r»iin»  to  whom  contriK.tinx  Hiilhonty 
ha*  not  been  d»'lPK«lpd  Su(  h 
unatithnnn-d  m  !•  may  b»>  m  violation  of 
ihp  KfdtTHl  FYoptTtv  MHii  Adnunislrntivt' 
S«rvii  e«  Ai  t.  other  Fi-diTnl  laws,  the 
KAR,  tht*  (.S.'\R.  and  ^(>o(!  at  (jiiiiition 
prttitii  p    I'hcrt^foro.  fiuch  unauthorized 
contractual  commitments  should  b« 
consiilervd  as  serious  deviations  from 
authorized  i:ondui:l  and  con.sideratum 
Xi'.en  to  initlalnm  diHCiplinary  action  in 
upprnprKite  cases    In  any  instances 
wher<»  Buspe(  ted  irrexulanties  may 
involve  fraud  against  the  {..tivemment. 
or  any  typ««  of  misconduct  that  ml«ht  be 
punishable  as  a  cnminal  offense,  either 
th«  employee  s  supervisor  or  the 
c^ditractinn  officer  should  immediately 
report  the  matter  to  the  Office  of  the 
lnHf>ector  Cieneral  with  a  request  for  a 
complete  invesri^Htion 

1^1  The  m(iividual  who  made  the 
unauthonzetl  c.onmutment  shall  furnish 
the  appropriate  contracting  dir«i  tor  all 
rt*ciirds  aruJ  do<  umenis  coru.eriiing  the 
commitment  and  a  complete  written 
statement  of  facts.  inciudin>i.  tiut  not 
limited  to.  d  statement  as  to  why  normal 
acquisition  pnx  edures  were  not 
followed,  why  the  contrac  lur  wms 
selected  and  a  list  of  other  sources 
considered,  description  of  work  or 
products,  estimated  or  agreed  upon 
conlrai  t  price   citation  of  appriipnation 
available   and  a  statement  rexardinn  the 
status  of  the  performance   Under 
exceptional  circumstances   siu  h  as 
when  the  person  who  maile  the 
unauthorized  commitment  is  no  Ioiik'T 
available  to  attest  to  the  circumsliini  es 
of  the  unauthorized  cimimitment.  the 
contractinx  direc  tor  miiy  waive  the 
requirement  that  Lhe  respons.ble 


eniplnyee  initiate  and  document  the 
riMjufst  for  rstificatiim.  provided  that  a 
written  determination  it  made  stating 
that  a  commitment  was  in  fact  made  by 
an  employee  who  shall  t>e  identified  in 
the  datermmation. 

I  ()  The  appropnate  contracting 
dirv(  tor  will  assign  the  request  for 
ratification  action  to  an  individual 

1  ontracting  officer  for  processing  T^e 
contracting  officer  assigned  the  action 
will  b«  resfKjnsitile  for  prppanng  a 
summary  statement  of  facts  addressing 
the  hm.itations  in  FAR  1  e02-3(c)  and 
niiiking  a  recommendation  as  to  whether 
the  transaction  should  be  ratified  and 
slating  the  re.isons  thereforu   Advice 
against  expre.ss  ratification  should 
mcJi.de  a  rec  ommendation  for  other 
appropriate  disposition.  When 
ratification  is  not  permissible  due  to 
legal  improprieties  In  the  procurement, 
the  contracting  officer  may  recommend 
that  payment  be  made  for  services 
reiufered  on  a  quantum  meruit  basis  (the 
reasonaf)le  value  of  work  or  labor)  or  for 
goods  furnished  on  a  quantum  valebant 
basis  (the  reasonable  value  of  goods 
sold  and  delivered)  pnivided  there  is  a 
showing  that  the  Ciovemment  has 
received  a  benefit.  (See  FAR  1  6(12-3(d)  ) 

(4)  I"he  request  for  ratificatioa  the 
information  required  by  paragraph  3, 
above,  and  a  recommendation  for 
corrective  action  to  preclude  recurrence, 
must  f>e  forwarded,  through  appropriate 
channels,  to  the  HCIA  for  consideration. 

I  SI  The  HC.A.  ufwin  receipt  and  review 
of  the  complete  file,  may  apprt)ve  the 
ratification  if  lietermined  to  be  in  the 
{government  s  t)est  interest,  or  direct 
othef  cJisposition  as  appropriate 
Acquisitions  that  have  been  approved 
for  ratificatjon  shall  be  forwarded  lo  the 
appropnate  contracting  officer  for 
issuance  of  the  necassary  contractual 
liocumenis   If  the  request  for  ratification 
is  not  |usiifie<f.  the  \\C.\  shall  return  the 
req:iesl  without  approval  and  provide 
an  explanation  for  the  decision  not  to 
(ippnive  rHtificalion 

If^l  Kach  HCA  shall  maintain  a 
separate  file  contmning  a  copy  of  each 
HMjiest  for  approval  to  ratify  an 
unauthonzed  contractual  commitment. 
This  file  shall  fie  made  available  for 
review  by  the  Office  of  Acquisition 
fViliry  and  the  Inspector  General. 

501.67S.  S01.S75-1.  M1.675-2  and  S01.67«- 
3    I  RwnovwJ  I 

3  Sections  SOI  675.  501  67S-1.  501. 67S- 

2  doti  b(r\  675-3  are  removed. 

PART  514— SEALED  BID04NQ 


S14^l-2    Part  I— TTw  KtMCtuts. 

All  solicitations  that  contain  the 
Standard  Form  33,  Solicitation.  Offer 
and  Award,  should  include  the  following 
cautionary  notice: 

"Offeror*  «r*  reminded  that  bKxik  13  of  the 
StBndard  Form  33.  Solicitation.  Offer  and 
Award,  i*  to  t>e  used  lo  offer  prompt  payment 
discounts  PByment  terms  sre  »el  forth  in  the 
lYnmpI  Psyment  cijuse  of  this  solicitation. 
Offerors  are  cautioned  against  inserting  any 
italement  in  block  13  that  indicate*  that 
payment  i*  due  sooner  than  the  time 
•  tipulated  in  the  Prompt  Payment  clause 
Example:  Inserting  "NFT  20    in  block  13  will 
cause  the  offer  to  be  re|ec1ed  as 
nonre*pon*ive.  because  the  entry  would  be 
contrary  to  the  30-day  payment  tenns 
specified  in  the  Prompt  Payment  i  Irfi.se 

PART  532-COffrnACT  FINANCING 

5.  The  table  of  contents  for  Part  532  is 
amended  by  adding  Subpart  532.9. 

Subpart  S32.»— Prompt  Paymwit 


Set 

532  905 
S32  90e 


Invoice  payments. 
Contract  clause 


6.  Secbon  532.111  is  amended  by 
deleting  paragraph!  (b).  (c).  (d)(2).  (d)(3) 
and  |e).  redesignating  paragraphs  (d)(1), 
(f)  and  (g)  as  paragraphs  (b).  (c)  and  (d) 
and  by  revising  the  redesignated 
paragraph  (b)  to  read  as  follows. 

S32.111     Contract 


4   Sectuin  5H  2l)r 
as  follows. 


IS  revised  to  read 


(b)  Invoice  requirements  The 
contracting  officer  shall  insert  a  clause 
sutistantially  the  same  as  the  clause  at 
§  552.232-72.  Invoice  Requirements,  in 
all  solicitations  and  contracts  for 
supplies,  services  or  the  acquisition  of 
leatiehold  interests  in  real  property  that 
require  the  submission  of  invoices  for 
payment. 

(c)  Adiustmfi  payments.  The 
contracting  officer  shall  insert  the  clause 
at  !)  552.232-78,  Adjusting  Payments,  in 
all  solicitations  and  contracts  for 
recurring  building  services  expected  to 
exceed  the  small  purchase  limitation. 

(d)  Final  payment.  The  contracting 
officer  shall  insert  the  clause  at 

\  S52.232-79,  Final  Payment,  in  all 
solicitations  and  contracts  for  recurring 
building  services  expected  to  exceed  the 
small  purchase  limitation. 

7.  Subpart  532.9  is  added  to  read  as 
follows: 

Subpart  532.» — Prompt  Payment 

$32,906    Invotca  paymants. 

(a)  Before  exercising  the  authority  lo 
modify  the  date  for  constructive 
acceptance  in  subdivision  (a)(e)(i)  of  the 
basic  clause  at  FAR  52.232-25.  Prompt 
Payment,  the  contracting  officer  shall 


prepare  a  justification  explaining  the 
reason  why  it  is  necessary  to  specify  a 
longer  period.  The  wntten  justification 
must  be  prepared  on  a  case-by-case 
basis  and  must  be  approved  by  the 
contracting  director.  A  contracting 
officer  may  not  specify  a  constructive 
acceptance  period  that  exceeds  30  days. 
(b)  The  time  specified  for  constructive 
acceptance  or  approval  in  subdivision 
(a)(5)(i)(  A)  and  (B)  of  Alternate  I  to  FAR 
clause  52.232-25  will  be  determined  by 
the  contracting  officer  on  a  case-by-case 
basis  but  may  not  exceed  7  days  for 
construction  or  architect  engineer 
services,  unless  a  longer  period  is 
justified  (in  writing)  and  approved  by 
the  contracting  director.  Under  no 
circumstances  may  a  period  of  more 
than  30  days  be  specified. 

532.9M    Cofftract  ctatiaa. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  j  552.232-70  in  solicitations 
and  contracts  that  include  the  FAR 
clause  52.232-25,  Alternate  II,  when 
payments  may  be  made  by  GSA  and 
other  agencies  (e.g..  multiple  award 
schedule  contracts). 

(b)  The  contracting  officer  shall  insert 
the  clause  at  8  552.232-71  in  solicitations 
and  contracts  for  the  acquisition  of 
leasehold  interests  in  real  property.  The 
contracting  officer  may  modify  the  date 
for  constructive  acceptance  in 
subdivision  (b)(2)  of  the  basic  clause  to 
specify  a  period  longer  than  7  calendar 
days  (but  not  to  exceed  30  days)  for 
constructive  acceptance,  if  necessary 
due  to  the  nature  of  the  services  to  be 
received,  inspected  or  accepted  by  the 
Government.  A  written  justification  for 
specifying  the  longer  period  must  be 
prepared  and  approved  by  the 
contracting  director  The  contracting 
officer  shall  use  Alternate  I  instead  of 
the  basic  clause  if  the  lease  contract 
does  not  contain  provisions  for  ordering 
alterations  or  overtime  utility  services,  if 
payment  may  be  made  by  electronic 
funds  transfer,  the  contracting  officer 
shall  use  Alternate  II  with  the  basic 
clause  or  Alternate  I. 

532.7000    [Removad] 

8.  Section  532.7000  is  removed. 

532.7002    [Ramovad]     ' 

9.  Section  532.7002  is  removed. 

53^7004    [Ramovad] 

10.  Section  532.7004  is  removed. 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

11.  Section  552.232-70  is  retitled  and 
revised  to  read  as  follows: 


552.232-70    Payments  by  Electronic  Funds 
Transfer. 

As  prescribed  in  j  532.908(a).  insert 
the  following  clause: 

PaymenU  by  Elactronic  Funds  Transfer  (Aug. 
1968) 

The  requirement  for  submission  of  a 
designation  of  financial  institution  for  receipt 
of  electronic  funds  transfer  payments  in 
paragraph  (c)  of  the  "Prompt  Payment"  clause 
at  (FAR  52.232-Z5,  Alternate  II)  does  not 
apply  to  this  contract.  Instead,  the  Contractor 
shall  submit  its  designation  of  a  financial 
institution  for  receipt  of  electronic  funds 
transfer  payments  with  each  invoice 
requesting  payment  of  $25,000  or  more 
(exclusive  of  any  discount  for  prompt 
payment).  The  information  for  electronic 
funds  transfer  is  not  required  by  the 
Department  of  Defense,  the  United  States 
Postal  Service,  or  the  Tennessee  Valley 
Authority.  Information  required  for  electronic 
funds  transfer  payments  shall  be  furnished  to 
the  Veterans'  Administration  in  accordance 
with  instructions  provided  by  the  agency. 
Other  agencies  and  departments  thereof  may 
waive  the  requirement  for  designation  of  a 
financial  institution  for  receipt  of  electronic 
funds  transfer  payments  and  for  submission 
of  information  required  to  make  such 
payments  by  including  a  notice  on  delivery 
orders  or  otherwise  notifying  the  Contractor. 
(End  of  Clause) 

12.  Section  552.232-71  is  retitled  and 
revised  to  read  as  follows: 

552.232-71    Prompt  PaymanL 

As  prescribed  in  §  532.908(b).  insert 
the  following  clause: 

Prompt  Payment  (Jan.  1989) 

The  Government  will  make  payments 
under  the  terms  and  conditions  specified  in 
this  clause.  Payment  shall  be  considered  as 
being  made  on  the  day  a  check  is  dated  or  an 
electronic  funds  transfer  is  made. 

(a)  Payment  due  date. 

[1)  Rental  payments.  Rent  shall  be  paid 
monthly  in  arrears  and  will  be  due  on  the 
first  workday  of  each  month,  and  only  as 
provided  for  by  the  lease. 

(i)  When  the  date  for  commencement  of 
rent  falls  on  the  15th  day  of  the  month  or 
earlier,  the  initial  monthly  rental  payment 
under  this  contract  shall  become  due  on  the 
first  workday  of  the  month  following  the 
month  in  which  the  commencement  of  the 
rent  is  effective. 

(ii)  When  the  date  for  commencement  of 
rent  falls  after  the  15th  day  of  the  month,  the 
initial  monthly  rental  payment  under  this 
contract  shall  t»ecome  due  on  the  first 
workday  of  the  second  month  following  the 
month  in  which  the  commencement  of  the 
rent  is  effective. 

(2)  Other  payments.  The  due  date  for 
making  payments  other  than  rent  shall  be  the 
later  of  the  following  two  events: 

(;)  The  30th  day  after  the  designated  billing 
office  has  received  a  proper  invoice  from  the 
Contractor. 

(ii)  The  30th  day  after  Government 
acceptance  of  the  work  or  service. 


(b)  Invoice  and  inspection  requirements  for 
payments  other  than  rent. 

(1)  The  Contractor  shall  prepare  and 
submit  an  invoice  to  the  designated  biiling 
office  after  completion  of  the  work  A  proper 
invoice  shall  include  the  followinji  iiems: 

(i|  Name  and  address  of  the  Contractor 

(ii)  Invoice  date. 

(ill)  Lease  number. 

!iv)  Government's  order  number  or  other 
authorizatioa 

(v)  Description,  price,  and  quantity  of  work 
or  services  delivered. 

(vi)  Name  and  address  of  Contractor 
official  lo  whom  payment  it  to  bt  sent  (must 
be  the  same  as  that  in  the  remittance  address 
in  the  lease  or  the  order) 

(vii)  Name  (where  practicable),  title,  phone 
number,  and  mailing  address  of  person  to  be 
notified  in  the  event  of  a  defective  invoice 

(2)  The  Government  will  inspect  and 
determine  the  acceptability  of  the  work 
performed  or  services  delivered  within  7 
calendar  days  after  the  receipt  of  a  proper 
invoice  or  notification  of  completion  of  the 
work  or  services  unless  a  different  period  is 
specified  at  the  time  the  order  \i  placed  If 
actual  acceptance  occurs  later,  for  the 
purpose  of  determining  the  payment  due  dale 
and  calculaUon  of  interest,  arceptam*  will 
be  deemed  to  occur  on  the  last  day  ot  the  T- 
day  inspection  period.  If  the  work  or  service 
18  rejected  for  failure  to  coniorm  to  the 
technical  requirements  of  the  contract,  the  7 
days  will  be  counted  beginninjj  with  receipt 
of  a  new  invoice  or  noufication  In  either 
case,  the  Contractor  is  not  entitled  to  any 
payment  or  interest  unless  and  until  actual 
acceptance  by  the  Government  occurs. 

(c)  Interest  penalty. 

(1)  An  interest  penalty  shall  he  paid 
automatically  by  the  Govemmen!.  without 
request  from  the  Contractor  if  payment  is  not 
made  within  15  days  after  the  due  date. 

|2|  The  interest  penalty  shall  be  at  the  rate 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611)  that  is  in  effect  on  the 
payment  date.  This  rate  is  referred  to  as  the 
■  Renegotiation  Board  Interest  Rate.'  and  it  is 
published  in  the  Federal  Re^ster 
semiannually  on  or  about  January  1.  and  )uly 
1.  The  interest  penalty  shall  accrue  daily  on 
the  payment  amount  approved  by  the 
Government  and  be  compounded  in  at^day 
increments  inclusive  from  the  first  day  after 
the  due  dale  through  the  payment  dale. 

(3)  Interest  penalties  will  not  continue  to 
accrue  after  the  filing  of  a  claim  for  such 
penalties  under  the  Disputes  clause  or  for 
more  than  1  year  Interest  pendties  of  less 
than  $1.00  need  not  t>e  paid. 

(4)  Interest  penalties  are  not  required  on 
payment  delays  due  to  disagreement  between 
the  Government  and  Contractor  over  the 
payment  amount  or  other  issues  involving 
contract  compliance  or  on  amounts 
temporarily  withheld  or  retained  in 
accordance  with  the  terms  of  the  contract. 
Claims  involving  disputes,  and  any  interest 
that  may  be  payable,  will  be  .-esolved  in 
accordance  with  the  Disputes  clause.  (Find  of 
Clause) 
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MtarTMta  I  ()an.  lan) 

If  ,\lliTn«tc  1  in  u«ed.  iul»|i«riisriiph  (nil  II 
iif  ihfi  b««u,  <,Ihii»»>  thiHiUI  b«  d«?«iKii>i'fil  mi 
(mrKKTiiph  (al  and  (uhparagmph  'i\)[Z]  arul 
prtrimrHph  |bl  ihoulii  tx?  dclftml   ParaxrHph 
|i  1  of  ihp  ha»li    rIaiM*"  Hhouiil  Ix-  rpctcHiniiHtrtl 

Altnnute  11  ||an   1889) 

If  All^rDcle  II  i«  Liai'i!  with  the  basic  c:liiu»<' 
rtdil  lh«>  (oUowinn  parHgraph  |dl   When 
.Allfniali"  I  It  u»en\  Ihu  prtranrnph  ihouid  \m 
dr«igTi«led  ji  i 

|d|  hjrttn.>n!i   'miils  (rti/i.iVr  PaytnenU 
iiniltT  lhi»  contrail  will  i>e  made  hy  the 
(.ovKnimmK  eithi'r  by  (hm  k  or  Blt«Jn)nii. 
fundi  Iranafer  I  through  the  rr»*a»ury 
Kiiianrlal  (Communication*  Syilpm  (  ITXCS)  or 
Ihr  Automated  Cli-ann^  Hoiiae  |ACH|.  at  the 
option  of  ihp  (.ovt-rnmenl   Nut  later  than  14 
(  jilcndar  (Jdyn  after  re<  e!pt  of  a  notice  of 
Hw.ird  or  rmjuetl  from  the  (Contracttnn 
( >fficer  or  other  ( .overnment  official   the 
Contractor  nhall  prnvide  Information 
neri'»»ar>  for  chei  k  payment  and/or 
deiinnule  II  financial  institution  for  receipt  of 
i'l(>«  tronii    funds  transfer  prt\riieiils    I"he 
Ciinlraclor  shall  sufimit  ihis  information  lu 
the  Contrai  ting  Officer  or  other  (,o\emment 
nlfi<  ill!    i\*  liirm :le<l 

1 1 1  Kor  payment  fiy  che<  k.  the  (^uitrm  lor 
shall  provide  the  full  name  (where 
prai  ticablel,  lill«   phi)n«  number   and 
complete  mailing  address  of  the  r»"»(xmsible 
ofliclaKs)  to  whom  check  t>ayment»  ar«  to  hw 
sent  (muji  Iw  the  same  at  the  r«mittan<  e 
address  in  the  lease  or  th<"  onierl 

\Z)  Kor  payment  through  H-'t^   the 
(  ontrai  lor  shall  provide  the  following 
iiiformaiion 

(il  Name    addn-ss,  and  leiegraphH 
iibbrevirttion  of  the  finaiK  lal  instiluUnn 
receiving  payment  (must  tm  the  same  as  !he 
rt-miltani  e  address  in  the  leaar  or  the  orderl 

(ill  The  Amern  an  Bdiikeri  AatiK.iation  * 
digit  identifying  numixir  of  the  financial 
instttulion  re<  eiving  payment  if  the  in»lili;lion 
hiis  acceat  to  the  Keiieral  Reserve 
( Uinununicjitlont  System 

(ill)  Cayee  s  account  nunil>«T  nf  the 
finan<.idl  institution  vvheri-  funds  are  to  be 
transferred 

|u  1  If  the  finam  lal  inslilulion  diws  not 
have  rtccess  to  the  Federal  Reserve 
(  ommunirationt  System,  name,  address   and 
lelegraphtr  «bf)reviation  of  ihe  corre»p<mdent 
linancial  institution  thniugh  whith  Ihe 
financial  intliluhon  r»»celving  payment 
o)>lains  ftlmlronic  funds  transfer  mrttages 
I'Ttivide  th«  lel«?graphic  abf)n»viatlon  «nd 
American  Bankers  A»»o«,iation  Identifying 
numf>«'r  fur  the  i  c)rrf»ijH)ndenl  inttitiituin 

(11  For  payment  through  ACCH.  the 
("onlraclor  shall  provide  Ihe  follov»mg 
Information 

(I)  Routing  transit  numtwr  of  the  financial 
tnstttuluin  r«M:eiving  payment  {same  at 
Amoncan  Hanknrt  Astixiation  identifying 
iuimt>*r  u»«d  for  TFt^l 

(ii)  Numfxtr  of  a<(:<)unt  to  which  funds  are 
to  ()«  deposited 

(ml  Typ«  of  depotitor  acxouni  (   (''    for 
che<.king.    S    for  savingtl 

|tv|  If  the  (Ujntrai  tor  it  a  new  enmllee  to 
the  A(;H  tytlem.  a    Payment  InformaUon 
Form."  TVS  ifUtX.  must  f)«  completed  f)«fore 
paymitnt  can  be  pnv  essini 


|4|  In  the  event  the  Contractor  during  the 
performance  of  thlt  contract,  electi  to 
designate  a  different  financial  Institution  for 
the  rwceipt  of  any  payment  made  uting 
ele<  tronic  funds  trantfer  procedurvi, 
notififjtion  of  such  chanj^  and  the  required 
information  sp«<:iried  above  mutt  be  received 
by  Ihe  appropriate  Government  official  30 
dayi  prior  to  Ihe  date  tuch  change  It  to 
f)ec<«Tie  effective 

(5)  The  document  fumlthing  the 
informallon  required  by  thit  paragraph  mutt 
be  dated  and  contain  the  iignature.  title,  and 
telephone  number  of  the  Conlraclor  ofTicial 
authonied  to  provide  it.  at  well  at  the 
Contractor  i  name  and  contract  number 

(H|  (.Contractor  failure  to  properly  detignate 
a  financial  inttilution  or  to  provide 
appnipnale  payee  bank  account  information 
may  delay  paymentt  of  amount  otherwise 
pr(j[M>rly  due  (End  of  Clau»e| 

IJ  Section  552.232-72  is  retitled  and 
revised  to  trad  as  follows 

552.^2-73     Invoic*  fquiftwoU. 

As  prescrifH'd  in  |  532.in(b).  insert 
Ihe  following  clause 

lnvo4c«  RaquiramaoU  ()an  ISW) 

(al  Invoices  thall  be  tubmitted  in  an 
original  only,  unlett  otherwite  tpecified.  to 
the  designated  billing  office  tpecified  in  this 
contrai  I  or  purchate /delivery  order 

(f))  Involcet  mutt  include  the  Accounting 
Contml  Trsntartlon  lACTH  numf>er  provided 
Iwlow  or  on  the  puri;hate/delivpry  onler 

Ad  Number  (Coatractlng  OfTicBr  In8«rt 
Number) 

|i  I  In  addition  to  the  requirement  for  a 
proper  invoic  e  specified  in  the  Prompt 
Piiyment  clause  of  thit  contract  or  purchase/ 
lielivery  onler  the  following  information  or 
documenlatinn  miut  f>e  tubmitted  with  each 
inv  oice 

(Ckwitractins  OfTica  Ual  AdditicNuJ 
RaquiranMintt) 

lF.nd  of  ("Irtute) 

552.232-73     |R*Mrv«dl 

14  S«'cli()n  552  232-73  is  deleted  and 
ri'sei^ed. 

15  Si'ction  552.232-75  is  amended  by 
revising  the  introductory  paragraph  to 
rtiad  as  follows 

S52-232-75    PvynMnts  to  oontrsctoc. 

A*  prescribed  in  J  532  7003(a).  in»er1 
the  following  clause: 
•         ■         «         •         • 

IB  S4*ction  552.232-76  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

552J33-7«     C«rtmc«tlon  of  p*ymMt 

As  prescribed  in  I  552  7003(b).  inserl 
the  following  clause: 

17  J^ction  552.232-78  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows; 


SSS2.232-7«    AdtiMttotg  paymonts. 

As  prescribed  in  $  532.111(c).  insert 
the  following  clause: 

•  •         •         t         • 

18  Section  552.232-79  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

552J32-7»    Final  paymMita. 

As  prescribed  in  S  532.111(d),  inseri 
the  following  clause: 

•  •         •         •         • 

Dated  February  14.  190) 
Richard  H.  Hop*,  III. 

Associate  Administrator  for  Arquisition 

Pvlicy 

[KR  Doc  89-4»44  Filed  ^-2-89:  8  45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Pan  1314 

I  Ex  Part*  No.  444) 

Electronic  FWng  of  Tariffs;  CofTectk>n 

AOCNCY:  Interstate  Commerce 
Commission 

action:  Final  rules;  correction. 


:  The  Commission  is  adopting 
regulations  that  allow  electronic  tariff 
filing  as  an  alternative  to  printed  tariffs. 
To  accomplish  this,  the  Commission  is 
replacing  its  current  regulations,  which 
were  drafted  with  only  paper  tariffs  in 
mind,  with  regulations  that  are  neutral 
with  regard  to  the  medium  by  which 
tariff  information  is  transmitted  both  to 
the  Commission  and  to  the  public.  The 
detailed  instructions  of  the  former 
regulations  will  be  replaced  with  brief 
tariff  standard^  that  require  that  tariffs 
be  filed  in  such  a  way  that  rate  and 
service  information  is  described 
accurately  and  fully  for  use  both  at  the 
time  of  fding  and  in  the  future.  The 
Commission's  final  rule  was  published 
in  the  Federal  Register  on  February  10, 
1989  at  54  PR  8403  This  notice  makes 
certain  editorial  corrections  to  Part  1314 
of  the  final  rule 

DATE:  The  rule  wdl  become  effective 
March  13.  1989 

FOM  FtlNTHtll  MFOmtATION  CONTACT. 

Charles  E.  Ungyher.  (202)  27S-7739.  or 
Lawrence  C.  Herzig.  (202)  275-7358 
(TDD  for  hearing  impaired:  (202)  27S- 
1721). 


SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  49  CFR  Part  1314 

Freight  forwarders,  Maritime  carriers, 
Motor  carriers,  Pipelines,  Railroads, 
Tariffs. 

PART  1314— REGULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  FILING 
OF  TARIFFS  AND  RELATED 
DOCUMENTS 

1.  The  authority  citation  for  49  CFR 
Part  1314  continues  to  read  as  follows: 


Authority;  49  U.S.C  10321.  10708.  10"61  and 
10762:  SIIS.C.  553. 

§1314.5    (Corrected] 

2.  In  §  1314.5(b),  in  the  chart  under 
Water — Passenger,  the  figure  in  the 
Reduced  column  is  correctly  added  to 
read  "30"  not  "3". 

§1314.6    (Corrected) 

3.  In  §  1314.6(b)  the  name  of  the  Tariff 
Publishing  Officer  listed  for  Railroads  is 
correctly  added  to  read:  "Mr.  S  R. 
Rodgers  '  not  "W.J.  Hardin". 


§1314.8    (Correctedl 

4.  In  §  1314, 8(b)  number  tvto  under 
Examples  is  correctly  added  to  read  as 

follows: 

(2)  joint  motor  water  corr^rr-.odity  rates 
in  containerized  service  between 
interior  points  in  the  United  States  and 
ports  :i  Puerto  Rico  and  Hawaii;  and 
governing  rules. 
.Noreta  R.  McGee. 
.Secretory. 
IFR  Doc.  89-5<115  Filed  3-2-89  8  45  dm] 
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Fsdnral    Rafistor 
Vol.  M.  No    *\ 
FHday.  March  3.  1980 


TNj   %»ctioo   o»  th«  FEOCRAL   REGISTER 
copiaina    notices   to    the   puWic    o(    the 
p<otX3*«<1    issuance    ot    rules    an<1 
foguiations     The   porp<3s«    ol    these    notices 
IS    to    grve    intefested    persons    an 
opportunity    lo    parttcipals    m    ifie    r\ji« 
making   pfxx    lo   the    adoption   o'    ttie   final 
rules 

DEPARTMENT  OF  AGRICULTURE 
Federal  Qrain  Inspection  Service 
7  CFR  Part  800 

Shiplot  inapectlon  Plan  (Cu-Sum) 

AQCNCV:  FeiitTii!  tir.iin  Inspection 
SfTMif   I'SDA 

ACnOM:  t*r<)po»ed  njlc:  extension  of 
(omment  period. 


■ummamy:  The  Federal  Grain  Inspection 
Service  iFCilS)  published  in  the  Federal 
Register  on  Mondrty    jiinurtry  2,i.  1984  as 
lorrecled  on  Frnlriy    Ifinuiirv  2."   1^^H*^.  a 
proposed  rule  on  revismy  the  Shiplot 
Inspection  Plan  K^u  Sum)  FCilS  IB 
extendin)^  the  i  ommeni  period  to 
provide  inleres'i'd  persons  with 
aildiluiii.il  lime  in  whuh  to  prepare 
(liniments  on  the  proposed  rule. 
DATE:  (Comments  niu.ti  hf  submitted  on 
or  hcfiire  .May  2.\.  \W-i 

AOOncSS:  Comments  must  be  submitted 
in  writing  lo  I^wis  Lebakken.  jr., 
Resourres  ManaKement  Division.  l!SDA. 
FC;iS.  Room  (»2«  South  Building.  P  O, 
Box.  4H4.Vt,  VVashinKton.  DC   21)1  M MU ">4 
.*\llern.il;%  f  Iv    telemail  users  ma\ 
respond  to  IIRSTAFF  FtilS/CSD.A] 
telemail.  telex  users  may  respond  to 
Lewis  Ubakken.  jr  .  TIJC  7607351. 
A.NS  FCIS  UC.  and  telecopy  users  may 
send  resfionses  to  the  automatic 
telecopier  marhme  a!  |J(IJ1  44"  4tiJH 

All  comments  rei  eived  will  lu'  madf 
available  for  public  itispc   'um  ,i!  room 
(1628  South  Buildm«.  14o<)  li'.di'pfiulence 
Avenue,  SW  .  Washing'..:;    DC  202.W. 
durin>{  resular  husiiu'Hs  (I'urs  C  (^KR 
I  2-'|bl) 

FOM  FURTHER  INFORMATION  CONTACT. 

lewis  Lebakken.  |r    adiiress  as  above. 

telephone  (21)21  4"5-;M2H 

tUPPUMENTARV  INFORMATION:  FCIS 

published  m  the  Federal  Rexistnr  on 
January  2J,  IWW  154  FR  .klaO.  FR  Doc  89- 


1194)  as  correrfed  on  lanuary  2^,  1989 
(S4  FR  41i)Hl  a  proposal  to  revise  the 
nirrenl  shiplot  inspection  plan  |Cu- 
Sum!  The  proposed  rule  was  to  revise 
5  5  «X)  86.  fllXl  129   and  «X1  1J9  of  the 
r»-><ulafion8  conceminR  the  inspection  of 
shiplot.  unit  train,  and  lash  barxe  grain 
m  single  lots  and  to  organize  the 
sections  into  a  more  logical  order 
clanfy  and  remove  unnecessary 
language,  and  remove  provisions  that 
are  no  longer  needed 

The  proposed  rule  provided  for  a 
( iimment  period  to  obtain  public  views 
and  comments  on  the  revisions. 
(Comments  were  to  be  submitted  on  or 
liefore  March  24.  19H9  The  Grain 
Flevator  and  Processing  Society 
IGK.M'SI   North  American  Export  Cirain 
Association  (N.AKGA).  Bunge 
Corporation.  Archer  Daniels  Midland 
('ompany  and  Union  F.quity  Co- 
operative Exchange  submitted  written 
rei|uesls  to  extend  the  comment  period. 
They  indicated  additional  time  is 
needed  to  review  the  proposal  GEAPS, 
NAEGA.  and  the  Bunge  Corporation 
further  indicated  the  grain  quality  report 
bein^  developed  by  the  Office  of 
Technology  Assessment  (OTA)  should 
be  considered  after  it  is  released  lo  the 
public  before  commenting  on  the 
proposed  rule  because  the  final  report 
may  influence  their  comments 

The  intent  of  the  proposed  rule  was  to 
obtain  public  views  and  comments  on 
the  revisions   It  has  been  determined 
that  an  extension  of  time  to  allow 
additional  public  input  will  prove 
beneficial.  Commentors  will  have 
additional  time  to  consider  the  OTA 
report;  foreign  buyers  will  have  more 
time  to  respond,  and  additional  time 
may  facilitate  the  development  of 
effective  alternative  recommendations 
by  industry  Therefore,  the  comment 
peruid  IS  hereby  extended  until  May  23, 

(IHil)   L  94-5«2.  90  Slal   2«67,  h»  amended.  (7 
US.C.  71  et$eq]) 

DHted  Mar(  h  1   TWq 
W   Kirk  Miller. 
Adwinistralor. 

(FK  Doc  «»-5<re  Filed  »-2-89;  &45  am) 
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DEPARTyEMT  OF  JUSTICE 

Immigration  Ar>d  NaturaUzatlon 
Service 

8  CFR  Pari  210a 

[INS  No.  1201-89] 

Admiaaion  or  Adiustn>ent  of  Statua  of 
Repteniahment  Agricultural  Workera 

AQENCY:  Immigration  and  Naturalization 
Service,  [ustice 

ACTION:  Proposed  mle  with  request  for 
comments. 

summary:  This  rule  adds  a  new  Part 
210a  of  8  CFR,  to  conform  with  the  new 
section  210A  of  the  Immigration  and 
Nationality  Act.  established  by  the 
Immigration  Reform  and  Congrol  Act  of 
1986  (IRCA).  Pub.  L  95^-603.  The  purpose 
of  this  proposed  rule  is  to  set  forth  the 
criteria  and  procedures  lo  be  used  to 
admit  or  adjust  the  status  of 
replenishment  agricultural  workers  for 
temporary  residence,  and  to  address  the 
rights  and  obligations  of  aliens  admitted 
or  adjusted  under  this  section. 
DATES:  Comments  must  be  received  on 
or  before  April  3.  1989. 

ADDRESSES:  Written  comments  should 
be  mailed  in  triplicate  to  the  Deputy 
Assistant  Commissioner,  Special 
Agricultural  Worker  Programs. 
Immigration  and  Naturalization  Service. 
425  I  Street  NW  .  Washington.  DC  20536. 
or  delivered  to  Room  5250  at  the  same 
address 

FOR  FURTHER  INFORMATION  CONTACT: 

Aaron  Bodin.  Deputy  Assistant 
Commissioner.  Special  Agricultural 
Worker  Programs  (SAW),  202-786-3658. 

SUPPt^MENTARY  INFORMATION:  Se(  turn 
210  of  the  Immigration  and  Nationality 
Act.  added  by  section  302  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA).  Pub    L.  99-603.  provides 
lawful  residence  in  the  United  Stales  for 
"special  agricultural  workers"  (SAWs). 
Aliens  adjusted  under  this  section  are 
not  required  to  remain  in  agricultural 
work  upon  acquiring  lawful  status.  To 
address  the  concerns  of  growers  that 
labor  shortages  might  result  as  alien 


farm  workers  granted  status  under  the 
SAW  program  retired  or  left  to  go  into 
non-agricultural  work,  Congress  also 
added  section  210A  to  the  Act.  Unlike 
SAWs,  these  replenishment  agricultural 
workers  (RAWs)  are  obligated  to 
perform  seasonal  agricultural  sei^ices  in 
each  of  the  first  three  years  after  having 
been  accorded  temporary  residence. 
RAWs  who  fulfill  this  condition  may  be 
given  the  status  of  permanent  resident. 
A  RAW  who  fails  to  perform  the 
requisite  seasonal  agricultural  services 
is  deportable.  RAWs  who  desire  to 
become  citizens  of  the  United  States  are 
obligated  to  perform  seasonal 
agricultural  services  in  each  of  two 
additional  years. 

Section  210A(c)  of  the  Act  directs  the 
Attorney  General  to  provide  for  the 
admission  or  adjustment  of  aliens  to 
lawful  temporary  resident  status  in 
order  to  meet  a  shortage  of  workers  to 
perform  seasonal  agricultural  services. 
The  number  of  aliens  admitted  or 
adjusted  each  fiscal  year  under  the 
provisions  of  section  210A(c),  which  is 
referred  to  as  the  "shortage  number",  is 
determined  jointly  by  the  Secretaries  of 
Labor  and  Agriculture  with  the  Bureau 
of  the  Census  from  data  collected  during 
the  prior  fiscal  year.  If  the  determination 
is  made  that  there  will  be  no  shortage  of 
workers  in  any  year,  no  RAW  shall  be 
admitted  or  adjusted  in  that  year  unless 
the  Emergency  Procedure  for  Increase  in 
Shortage  .Number  at  section  210A(a)(7) 
is  implemented. 

On  August  15,  1988,  a  notice  of 
availability  for  public  comment  of  a 
preliminary  working  draft  of  regulations 
to  implement  section  210A(c)  was 
published  in  the  Federal  Register  at  53 
FR  30685.  The  Service  gratefully 
acknowledges  the  many  comments  it 
received  from  farm  worker  and  grower 
representatives,  members  of  Congress 
and  others.  The  knowlege  and  expertise 
imparted  by  the  commentors  were  of 
considerable  help  to  the  Service  in 
refining  its  views  and  many  of  the 
suggestions  were  adopted  in  drafting 
thi;  proposal. 

These  proposed  regulations  describe  a 
procedure  to  be  employed  for  the 
admission  or  adjustment  of  RAWs 
during  fiscal  year  1990,  if  required,  and 
the  standards  and  procedures  governing 
all  other  aspects  of  the  RAW  program. 
Procedures  for  the  admission  or 
adjustment  of  RAWs  during  fiscal  years 
1991  through  1993  will  be  promulgated 
by  regulation  at  a  later  date. 

The  basic  eligibility  criteria  for  RAW 
status  for  fiscal  year  1990  shall  be:  (1)  A 
minimum  age  of  18  by  October  1. 1989: 
(2)  the  performance  of  at  least  20  man 
days  of  agricultural  work  in  the  United 
States  in  any  12  consecutive  months 
during  the  period  May  1, 1985  through 
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November  30. 1988;  (3)  admissibility  to 
the  United  States  as  an  immigrant;  and 
(4)  certification  of  ability  and  intent  to 
perform  the  seasonal  agricultural 
services  required  to  maintain  RAW 
status.  Aliens  who  have  entered  the 
United  Stales  illegally  subsequent  to 
November  6, 1986.  will  not  be  eligible. 
Priority  consideration  shall  be  given  to 
aliens  who  meet  these  criteria  and  who 
are  spouses  or  unmarried  sons  or 
daughters  of  aliens  legalized  under 
IRCA. 

The  selection  process  shall  proceed  in 
two  stages:  (1)  The  establishment  of  a 
list  of  potentially  eligible  aliens  who  will 
be  invited  to  petition  for  RAW  status; 
and  (2)  the  petition  process  dunng 
which  eligibility  will  be  determined  and 
the  admission  or  adjustment  of  the  alien 
accomplished. 

The  shortage  number  for  fiscal  year 
1990  may  not  be  known  until  late  in 
fiscal  year  1989  and  it  is  possible  that 
there  will  be  no  shortage  number.  The 
regulations  are  designed,  therefore,  to 
minimize  the  expenditure  of  public 
funds  in  preparation  for  the  admission 
or  adjustment  of  RAWs  prior  to 
information  that  there  will  be  a  shortage 
number.  In  order  that  registration 
procedures  may  proceed  prior  to  the 
beginning  of  fiscal  year  1990,  the  Service 
may  commence  action  based  on  a 
formal  estimate  from  the  Departments  of 
Agriculture  and  Labor  as  to  the  probable 
size  of  a  shortage  number,  including  a 
reasonable  margin  for  a  possible 
emergency  increase  prior  to  October  1. 
1989. 

For  reasons  of  economy  and  to  avoid 
the  creation  of  unwarranted 
expectations  that  would  result  from  a 
registration  out  of  proportion  to  the 
shortage  number,  registration  standards 
will  be  variable  and  geared  to  the  size  of 
the  shortage  number  as  follows:  (1) 
Immediately  after  the  announcement  or 
preliminary  estimate  of  a  shortage 
number  by  the  Secretaries  of  the 
Departments  of  Agriculture  and  Labor, 
the  INS  will  establish  a  list  of  aliens 
whose  applications  for  SAW  status 
were  denied  but  who  meet  the  eligibility 
criteria  for  RAW  status.  Age  and 
qualifying  work  experience  will  be 
determined  from  information  already  in 
possession  of  INS.  Qualified  registrants 
from  this  list  will  be  the  first  to  be 
admitted  or  adjusted  to  RAW  status.  If 
the  number  of  persons  on  this  list  is 
larger  than  the  shortage  number,  there 
may  be  no  need  to  activate  additional 
procedures  for  the  admission  or 
adjustment  of  RAWs.  If,  however,  it 
appears  likely  that  the  number  of  aliens 
on  this  list  will  not  meet  the  shortage 
number,  then  the  INS  wiW  implement  a 
procedure  in  which  additional  eligible 
aliens  may  register  their  interest  in 


petitioning  for  RAW  status.  (2)  if  the 
difference  between  the  anticipated 
number  of  aliens  in  the  first  group  and 
the  shortage  number  is  less  than  50.000. 
registration  will  be  limited  to  eligible 
aliens  residing  in  the  United  States 
whose  qualifying  work  was  in  seasonal 
agricultural  services:  (3)  if  the  difference 
is  between  50.000  and  200.000. 
registration  will  be  limited  to  eligible 
aliens  residing  in  the  United  States 
whose  qualifying  expenence  was  in  any 
agricultural  employment:  and  (4)  if  the 
difference  is  greater  than  200.000, 
registration  will  be  open  to  any  eligible 
alien,  including  aliens  outside  the 
United  States,  whose  qualifying  work  in 
the  United  States  was  in  any 
agricultural  employment 

All  timely  received  registration  forms 
will  be  randomly  ordered  with  aliens 
claiming  prionty  consideration  based  on 
family  relationship  to  an  IRCA  legalized 
alien  placed  first  on  the  registration  list. 
If  a  shortage  number  is  determined, 
aliens  in  the  first  group  will  be  invited  to 
petition  for  admission  or  adjustment  to 
RAW  status  in  the  order  that  they 
appear  on  the  registration  list  until  the 
shortage  number  is  met.  If  the  shortage 
number  is  not  met  by  the  first  group,  the 
appropriate  additional  registration 
procedure  will  be  implemented.  All 
registrants  will  mail  their  registration 
forms  (1-807)  to  an  I.NS  Central 
Processing  Facility  (CPF).  Aliens 
claiming  immediate  family  relationship 
to  an  alien  legalized  under  IRCA  will  be 
given  priority  consideration  Registered 
aliens  will  be  invited  to  petition  for 
RAW  status  until  the  shortage  number  is 
met.  Additional  registrants  will  be 
invited  to  petition  as  necessary  to  meet 
any  emergency  increase  in  the  shortage 
number. 

It  is  in  the  interest  of  agricultural 
employers  to  remain  m  contact  with 
undocumented  former  workers  so  that 
they  may  contact  these  workers  with 
necessary  inform.ation  in  the  event  that 
there  is  a  registration. 

The  Service  also  wishes  to  note  here 
that  it  is  important  for  employers  to 
understand  that  SAWs  and  RAWs  are 
legal  resident  aliens  and  are  to  be 
treated  as  such  for  tax  purposes.  They 
should  not  be  confused  with 
nonimmigrant  temporary  workers 
admitted  under  the  H-2A  program. 

In  accordance  with  5  U  S  C  605(b).  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  withm  the  meaning  of 
section  1(b)  of  E  O.  12291,  nor  does  this 
rule  have  federalism  implications 
warranting  the  preparation  of  a  Federal 
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AsseMinent  in  accordance  with 
F.xecutive  Order  12812. 

This  rule  contains  information 
ciillection  requirement*  that  have  been 
suhmitled  to  the  OfTice  of  Management 
and  Budjjet  for  clearance  under  the 
provisions  of  the  Paperwork  Reduction 
Act 

List  of  Subi«ct>  in  8  CFK  Part  210a 

Ahens.  Temporary  rv.iideni  itdlus. 
Reporting  and  recordkeepinx 
recjuirpmenis   Permanent  rrsident 
status 

AccordinMly  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Rejjulations  is  amended 
by  adding  a  new  Part  2U)tt  to  read  as 
follows 

PART  210»— l«EPL£NISHMENT 
AQRICULTURAL  WORKERS 

210a  1  L)«nnilli)n  of  lomis  unwtl  in  thm  pxrl 

210«  2  B"Jntr«tion  proce^i 

21Ua  3  KliHihiiDy 

Z1()a  4  Ailmisaibilitv 

2'1()«  S  Priition  for  tBmponirv  resitlenl 

•tutu* 

210m  n  Status.  tMincfits  snd  obiitialiont 

210«  7  AJ|ustiTi<>n(  to  permanent  r«suienl 

•tutu* 

AutlMidty   H  r  .S  (.   1 11X1   »  CJ-U  Pari  Z. 
{210a.1     Daflnmoft  of  tfma  u— tl  m  m>» 

(a)  Ai  I  The  ImmiKralion  and 
Nrtliunality  Act.  as  amended  by  the 
Imminralion  Rffomi  and  Control  Act  of 

(b)  ADIT  Alien  I)<K:umciitiition. 
hlentification  and  TelerommuniCMtions 
card.  Form  I-W1   I'seil  to  collect  key  diit.i 
concerning  an  alien   When  pnn  es.ned 
totjether  with  an  alien  s  pholo^rnphs 
finxerpnnts  and  sixnature.  this  form 
becomes  the  sourt-e  document  for 
Heneration  of  Form  i-.S.'il  Alien 
Registration  Receipt  (!iird 

|(  )  \iiru  ulti;nil  rmphn'nit'iil  The  term 
rt^jnciiltiiral  emplovmeiit"  int. hides  any 
employment 

1 1 )  On  a  farm  in  connei  tioii  with 
(  uliivulinn  Ihe  soil,  or  in  conne<:tion 
with  raising  or  har\estinn  an\ 
tiKncviltural  or  hortu  ullural  i.ommodity. 
ini  liulinx  the  raisitiK   she.iriiin.  feeding. 
(  arinn  for,  traininR.  and  mananement  of 
livc»t(K.k,  bees,  poultry   and  fur  I'tMnnx 
animals  tind  wildlife. 

[2]  Hy  a  frirm  o^H-rHlur  in  (  onnection 
with  operalinx  or  mainlaimnx  the  ffirm 
anil  Its  lixils  and  tMimpmenl    nr  with 
salvdnmn  timber  or  cleunnn  land  nf 
brush  and  other  debris  left  by  a 
hurricane,  if  the  ma|or  part  of  su«  h 
ser\ii  e  is  performed  .in  a  fdrm. 

(  I)  In  connection  wiih  the  production 
iir  harvest  of  any  agru  iiltural 
commodity  or  in  connection  with  the 


operation  or  maintenance  of  ditches, 
canals,  reservoirs,  or  waterways,  not 
owned  or  operated  for  profit,  used 
exclusively  for  supplying  and  storing 
water  for  farming  purposes; 

(4)  By  the  operator(s)  of  a  farm  in 
handling,  planting,  drying,  packing, 
packaging,  processing,  freezing,  grading, 
stonng.  or  delivenng  to  storage  or  to 
market  or  to  a  earner  for  transportation 
to  market,  in  its  unmanufactured  state, 
any  agricultural  or  horticultural 
commodity,  but  does  not  include  service 
performed  in  connection  with 
ctimmercial  canning  or  commercial 
freezing  or  in  connection  with  any 
agricultural  or  horticultural  commodity 
after  its  delivery  to  a  terminal  market 
for  distnbution  for  consumption  or 
service  not  in  the  course  of  the 
employer  s  trade  or  business  or 
domestic  service  in  a  private  home  of 
the  employer 

(d]  Farm  The  term  "farm"  includes 
slock,  dairy,  poultry,  fruit,  fur  bearing 
animals,  and  truck  farms,  plantations, 
ranches,  nurseries,  ranges,  greenhouses. 
or  other  similar  structures  u.sed 
primanly  for  the  raising  of  agncultural 
or  horticultural  commodities,  and 
orchanls 

(el  A^iincu/liire  The  term  "agriculture" 
includes  farming  in  all  its  branches  and 
among  other  things  includes  the 
cultivation  and  tillage  of  the  soil. 
dairying,  the  production,  cultivation, 
growing,  and  harvesting  of  any 
agricultural  or  horticultural  commodities 
lincluding  commodities  as  defined  as 
Hgnculfural  commodities  in  set  tion 
n41i(g|  of  Title  121.  the  raising  of 
livestock,  bees,  fur-beanng  animals  or 
poultry    and  any  practices  (including 
any  forestry  or  lumbenng  operations) 
performed  by  a  farmer  or  on  a  farm  as 
an  incident  to  or  in  con|unction  with 
such  farming  operations,  including 
preparation  for  market,  delivery  to 
"torage  or  to  market  or  to  earners  for 
transportation  to  market. 

|fl  Application  undtr  IRCA  The  term 
"application  under  IRCA  '  means  an 
applicjition  filed  by  any  alien  with  the 
Immigration  and  Naturalization  Service 
umler  sections  245a  (general  amnesty) 
and  211)  (SAVVs)  of  the  Immigration  and 
Nationality  Act  and  st-ction  21)2  (Cuban/ 
Haitian  adjustees)  of  the  Immigration 
Reform  and  Control  Act  of  19ee  (IRCA) 
vvhi(  h  has  been  approved 

(g)  Slan  day  The  term    man  day  '  is 
used  to  quantify  work  performed  for  the 
pur;)o»e  of  establising  eligibility  under 
i  2U)tt  J(a)(l)(iii)  of  this  ptirt  and  means 
the  performance  during  any  day  of  not 
less  than  one  (1)  hour  of  agncultural 
employment  or  seasonal  agricultural 
servii  es  fur  wages  paid  or  any  day  in 
which  piece  rate  »ork  was  performed. 


Work  for  more  than  one  employer  in  a 
single  day  shall  be  counted  as  no  more 
than  one  man-day  for  purpose  of  this 
pari. 

(h)  Public  cash  assistance  Public  cash 
assistance  means  income  or  needs- 
based  monetary  assistance,  to  include 
but  not  limited  to  supplemental  secunty 
income,  received  by  the  alien  or  his  or 
her  immediate  family  members  through 
federal,  state  or  local  programs  designed 
to  meet  subsistence  levels.  It  does  not 
include  assistance  in  kind,  such  as  food 
stamps,  public  housing,  or  other  non- 
cash benefits,  nor  does  it  include  work- 
related  compensation  or  certain  types  of 
medical  assistance  (Medicare.  Medicaid, 
emergency  treatment,  services  to 
pregnant  women  or  children  under  18 
years  of  age,  or  treatment  in  the  interest 
of  public  health). 

(i)  Replenishment  Afincultural 
IVorker  IR.\  W).  Any  individual  granted 
temporary  resident  status  or  permanent 
resident  status  under  section  210A(c]  of 
the  Act. 

())  Seasonal  Agncultural  Services. 
Defined  in  Section  210(h)  of  the  Act  as 
the  performance  of  field  work  related  to 
planting,  cultural  practices,  cultivating, 
growing  and  harvesting  of  fruits  and 
vegetables  of  every  kind  and  other 
penshable  commodities,  as  deTined  in 
regulations  by  the  Secretary  of 
Agriculture.  The  regulations  further 
defining  these  terms  can  be  found  at  7 
CFR  Part  id 

(k)  Secretaries  The  term 
"Secretanes"  means  the  Secretaries  of 
l^abor  and  Agriculture 

(I)  Shurtayp  number  The  number,  if 
any,  or  replenishment  agricultural 
workers  to  be  adjusted  or  admitted  to 
the  United  States  dunng  a  fiscal  year  as 
determined  by  the  Department  of  I^abor 
and  the  Department  of  Agnculture  under 
the  provisions  of  section  210A  (a)  and 
(bl  of  the  Act  The  numencal  limitations 
of  sections  201  and  202  of  the  Act  do  not 
apply  to  the  admission  or  adjustment  of 
aliens  for  lawful  temporary  or 
permanent  resident  status  under  section 
210A(c)  of  the  Act 

(m)  Special  Agricultural  Worker 
(SA  IV;  Any  individual  granted 
temporary  or  permanent  resident  status 
under  i  210(a)  of  the  Act. 

(n)  Work  day  The  term  "work-day" 
quantifies  the  work  required  of  RAWs  in 
order  to  maintain  temporary  resident 
status  as  described  in  S  210a. 6  of  this         , 
part  and  means  a  calendar  day  during       i 
which  at  least  four  (4)  hours  of  work  in 
seasonal  agncultural  services  is  j 

performed 

No4«.— The  term  "work-day"  is  used  her* 
in  li«-u  of  the  itatulory  term  "man-day"  to 
conform  with  Us  usage  in  Department  of 


Labor  regulations  at  29  CFR  Part  502  and  to 
distinguish  between  the  term  "man-day"  as 
defined  elsewhere  tn  this  section. 


9  210aJ    RagMnten  | 

(a)  General.  The  decision  to  conduct 
the  registration  described  in  this  section 
will  be  made  foUowing  the 

determination  of  a  shortage  number  or  a 
formal  estimate  by  the  Secretaries  prior 
to  October  1.  loae.  as  to  the  probable 
size  of  a  shortage  ntimber.  This  number 
shall  include  a  reasonable  margin  for  a 
possible  emergency  increase  durii>g  the 
fiscal  year. 

(b)  Registration  standards.  (1)  The 
I^JS  will  first  establish  a  List  of  ahens 
whose  applications  for  temporary 
resident  status  under  section  210  (SAW) 
had  been  denied.  To  be  on  this  List  there 
must  be  credible  documentation  in  the 
file  that  the  alien  meets  the  RAW 
eligibility  requirements  with  respect  to 
age  and  prior  agricultural  employmenL 
SAW  applicants  whose  applications 
were  denied  for  fraud  en*  a  ground  of 
exclusion  uitder  section  212(a]  of  the  Act 
which  cannot  be  waived  shall  not  be 
included.  After  announcement  of  a 
shortage  number  or  a  preliminary 
estimate  by  the  Secretaries,  aliens  who 
meet  the  criteria  set  forth  in  this  sub- 
paragraph will  be  furnished  a 
registration  form  (1-807]  to  be  completed 
and  returned  if  they  desire  to  be 
considered  for  RAW  status. 

(2)  If  the  difference  between  the 
number  of  persons  registered  pursuant 
to  paragraph  (b)(l]  of  this  section  and 
the  shortage  number  will  likely  be  less 
than  50,000,  registration  will  be 
armounced  only  for  eligible  aliens  in  the 
United  States  who  have  performed  20 
man-days  of  qualifying  work  in  seasonal 
agricultural  services  in  the  United  States 
dunng  the  period  beginning  May  1, 1985 
and  ending  on  November  30. 1988, 
provided  that  no  person  entering  the 
United  States  illegally  after  November  6, 
1986.  shall  be  eligible. 

(3)  If  the  difference  between  the 
number  of  persons  registered  pursuant 
to  paragraph  (b)(1)  of  this  section  and 
the  shortage  number  will  likely  be 
greater  than  50,000  but  less  than  ZOaOOO, 
registration  will  be  announced  only  for 
eligible  aliens  in  the  United  States  who 
h,ive  performed  20  man-days  of  any  type 
of  agricultural  employment  in  the  United 
States  during  the  period  beginning  May 
1,  1985  and  ending  on  November  30. 
1988,  provided  that  no  person  entering 
the  United  States  illegally  after 
November  6, 1986,  shall  be  eligible. 

(4)  If  the  difference  between  the 
number  of  persons  registered  pursuant 
to  paragraph  (b)(1)  of  this  section  and 
the  shortage  number  is  greater  than 
200,000.  and  it  appears  that  the  number 


of  eligible  aliens  in  the  United  States 
will  Dot  be  suf&cient  to  meet  the 
shortage  number,  registration  will  be 
expanded  to  include  eligible  aliens 
outside  the  United  States  who  can 
document  20  man-days  of  any  type  of 
agricultural  employment  in  the  United 
States  during  the  period  beginning  May 
1, 1985  and  ending  on  November  30, 
1988,  provided  that  no  person  entering 
the  United  States  illegally  after 
November  6, 1986,  shall  be  eligible. 

(c)  Registration  period.  If  a 
registration  is  to  be  conducted,  the 
Service  will  announce  it  in  the  Federal 
Register  and  publicize  the  dates  for  the 
beginning  and  end  of  the  registration 
period. 

(d)  Filing  of  registration  form  (1-807). 
(1)  Registration  forms  will  be  available 
from  all  Service  district  legalization  and 
sub-offices.  Should  it  become  ivecessary 
to  expand  the  scope  of  registration  as 
provided  in  paragraph  (bK4)  of  this 
section,  registration  forms  will  be 
available  from  American  Embassies  and 
consular  posts  as  required.  Any  alien 
who  believes  that  be  or  she  is  eligible 
for  temporary  resident  status  as  a 
Replenishment  Agricultural  Worker 
(RAW)  and  who  meets  the  registration 
standard  may  register  with  the  INS 
Central  Processing  Facility  (CPF) 
(location  to  be  announced  at  a  later 
date). 

(2)  All  registration  forms  shall  be 
submitted  by  regular  domestic  or 
international  surface  or  airmaiL 
Registration  forms  will  not  be  accepted 
by  any  means  other  than  by  mail,  nor  at 
any  address  other  than  the  one  specified 
in  i  210a.2(d}(l].  Registration  forms 
submitted  by  any  means  requiring  any 
form  of  written  acknowledgement  or 
confirmatiMi  of  receipt  wall  be  rejected. 

(3)  A  registration  form  (Form  1-807) 
may  not  be  submitted  in  person.  A 
separate  registration  form  must  be  filed 
by  each  eligible  registrant.  Only  one 
registration  form  per  registrant  will  be 
accepted.  If  multiple  registration  forms 
are  submitted  by  an  alien,  all  of  that 
person's  registration  forms  will  be 
rejected. 

(4)  Registration  forms  (Form  1-807) 
containing  information  which  is 
incomplete  or  which  cannot  be  read  will 
be  discarded.  No  registration  form  will 
be  return.  The  Service  will  not  respond 
to  status  inquiries  concerning  the 
registration  process. 

(5)  No  registration  fee  will  be 
collected. 

(e)  Priority  consideration.  Priority 
consideration  will  be  given  to  the 
qualified  spouses  and  unmarried  sons  or 
daughters  (18  years  of  age  or  older)  of 
aliens  who  have  filed  an  application 
u.ndcr  IRCA  which  has  been  approved. 


(f)  Random  selection.  (1)  Registration 
forms  timely  received  at  the  CPF  will  be 
ordered  at  random. 

(2)  Registrants  claiming  priority 
consideration  based  on  a  family 
relationship  to  an  IRCA  legalized  alien 
shall  be  randomly  ordered  separately 
from  registrants  not  claiming  this 
priority, 

(g)  Fraud  or  willful  misrepresentation. 
If  fraud  or  willful  misrepresentation  of  a 
material  fact  is  found  in  the  registration 
process,  the  registration  form  (Form  I- 
807)  will  be  rejected  or  the  subsequent 
petition  will  be  denied.  Such  fraud  or 
willful  misrepresentation  will  subject 
the  person  to  deportation  under  section 
241  of  the  Act  and  referral  to  a  U.S. 
Attorney  for  possible  prosecution. 

(h)  Appeal.  No  appeal  shall  lie  from 
failure  to  be  placed  on  the  list  of 
registrants  or  to  be  given  priority 
consideration. 

(i)  No  benefit  for  registration.  Neither 
employment  authorization  nor  any  other 
benefit  shall  derive  from  filing  a 
registration  form  (Form  1-807).  being 
placed  on  the  register,  or  being  mvnted 
to  pebtion  for  RAW  status. 

(j)  Invitation  to  petition.  (1)  Persons 
registered  pursuant  to  paragraph  fb)(l) 
of  this  section  will  first  be  invited  to 
petition  for  admission  or  adjustment  in 
the  order  on  the  register,  begirming  with 
the  highest  ranked  registrant  in  the 
group  claiming  family  relationship  to 
IRCA  legalized  aliens,  and  continuing 
through  the  remainder  of  the  register  by 
rank  order  until  the  shortage  number  for 
that  year  is  reached,  or  until  this  supply 
of  registrants  is  exhausted. 

(2)  If  there  are  insufficient  registrants, 
as  provided  in  paragraph  (j)(l)  of  this 
section,  to  meet  the  shortage  number, 
then  registrants  will  be  invited  to 
petition  for  admission  or  adjustment  in 
the  order  on  the  register,  begixming  with 
the  highest  ranked  registrant  in  the 
group  claiming  family  relationship  to 
IRCA  legalized  ab'ervs.  and  continuing 
through  the  remainder  of  the  register  by 
rank  order  until  the  shortage  number  for 
that  year  is  reached. 

{210a.3    EHglNWy. 

(a)  Eligibility — (1)  Genera!  An  alien 
eligible  for  status  as  an  alien  lawfully 
admitted  for  temporary  residence  under 
section  210A(c)  of  the  Act  is  one  who: 

(i)  Will  be  eighteen  (18)  years  of  age 
or  older  by  October  1, 1989; 

(ii)  Is  admissible  to  the  United  States 
as  an  immigrant,  or  if  inadmissble,  may 
have  the  grounds  of  excludability 
waived  in  accordance  with  the 
provisions  of  section  210(c)(2)(B)(i)  of 
the  Act; 
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(ili)  Haf  pprfnnnod  at  lp«§t  20  man 
dayi  (if  ajjru  ultural  emplDymfnl  in  th«? 
UnitP(.i  Slrttt^ii  during  any  12  f:<)n«»'(  ijtivp 
monlhs  during  the  period  hpumnins  Mny 
1    rw,")  anil  ending  on  Novemher  M) 
1*W.  umi 

[iv  11  Ortifien  that  he  ur  ihe  la  able 
and  mtpndii  to  p«»rfiirm  »«'H»<inal 
nHT\i  \iltiiral  ifrvu  ••§  hi  r«H)iiirpd  under 

I  2U)«  rt(t))  of  lhi»  [i-irt 

(2)  An  alifn  y%hu  entfred  the  I'nitcd 
Statea  illegally  after  Nuvt-mbrr  0.  liWfi, 

II  not  eligible  for  KAW  itatui 

|l.|  Prtx^f  :'f  r;i)i!bi!:t\  —(\]  General 
All  d(i<  umentation  rei^uired  to  prove 
age.  identity   ailmmsibility    agricultural 
empliiynient  and  frtnilly  reldlionship 
muit  tte  preiented  during  Ihe  petitioning 
proc.eti  at  the  interview  ni  set  forth  in 
i  21  Da  5  of  ihi*  part 

|2I  HunifP  1'^ pn<i>^  An  alien  seeking 
admiiaion  or  ad|uitmenl  of  it.itui  under 
thii  pari  hai  the  bunlen  of  proof  in 
•itabliihing  ear.h  of  Ihe  eligibility 
requirement!  net  forth  in  panigraph  (h) 
of  Ihii  lei  lion,  ini  iuding  family 
relatu)n»hlp  or  performance  of  leascinul 
agri<  ultural  lervicei  if  (  laimed  on  the 
rwxl*'''i*'l<>n  form 

(i  )  PriHif  iif  iiientitv  iinii  a,i;e  (1| 
Kvldenre  to  eilabliih  identity  and  age 

|i|  Paiipwrl. 

I II I  Birth  Certificate; 

(iii|  Any  national  identity  dt>rument 
from  the  alien  i  country  of  ongin  bearing 
a  photograph  and/or  rinj|«>rpnnt  (e  g 
cwdula   ,    (.artilla        i  arte  il  iiientite 
etc  ) 

|iv|  I>rner  ■  Ik  en»e  or  lunllar 
do<  ument  lipiued  by  the  ilale,  if  it 
( onlaini  a  photograph. 

|v|  liapljiniiil  retord  or  marriage 
I  erilfuate 

(V  i|  .Affidavit*   or 

|vu)  Such  other  dot  umcnlalion  which 
m.iy  eitablish  ihe  identity  und   ige  of  the 
p«-titioner 

Ul  .'\is:::"rif  ritrj'f.i   (i)  hi  i  ases  where 
a  petitioner  i  l.iimi  to  hd^  e  nu-I  .my  of 
the  eligih)iltty  criteria  iintier  iin  amumed 
name,  the  petitioner  ha*  the  burden  of 
proMiig  the  peltlioner  wan.  in  fai  I.  the 
person  who  used  that  name  The 
petitioner  I  true  identity  ii  eitubliihetl 
pursuant  to  the  recjuirementi  of 
paragraph  (i  1(1)  of  ihu  lei  tion   llic 
aiaumed  name  muit  appear  in 
documenti  provided  by  the  petitioner  to 
eatabliih  eligibility  To  meet  the 
requirement!  of  thii  paragraph. 
d<M-umenlaiion  miidl  be  submitted  to 
prove  that  Ihe  imumed  name  was,  in 
fai  t    u!ed  tiy  Ihe  petitioner 

(ii|  Pnh^'iif  i-nmmon  idrn'.:!)    The 
mo«t  pemuaiive  prttof  of  common 
identity  ii  a  document  l.n»ued  in  the 
anumed  name  which  identifie»  Ihe 
pe'itioner  by  photograph   fingerjinnt  or 
detailed  phy  tin  al  de»i nption   Other 


evidence  which  will  be  considered  are 
affidavit(i)  by  ■  person  or  persons  other 
than  the  petitioner,  made  under  oath, 
which  identify  the  affiant  by  name  and 
address  state  the  affiant  i  relationship 
to  the  petitioner  and  the  basis  of  the 
affiant  s  knowleilge  of  the  petitioner's 
use  of  the  assumed  name  Affidavits 
accompanied  by  a  photograph  which 
has  '^M'en  identified  by  the  affiant  as  the 
individual  known  to  affiant  under  the 
assumed  name  in  question  will  carry 
greater  weight 

((i)  b\  idrncf  of  family  relationship — 
1 1 )  SfH>u.-ie  of  It^ulized  ahfn  If  the 
petitioner  is  the  spouse  of  a  legalired 
alien,  then  a  certificate  of  marriage 
between  the  petitioner  and  legalized 
alien  is  required  if  either  the  husband  or 
wife  was  married  before,  then 
diHuments  must  be  submitted  to  show 
that  all  previous  marriages  were  legally 
ended  |e  g  .  divorce  decree,  death 
certificate) 

(2)  I  'nmarrsrd  son  or  dauj;hter  of  a 
le^nlizcii  ulifn 

|i)  If  the  legalized  alien  is  the  mother 
then  Ihe  birth  certificate  of  the  child 
showing  the  name  of  the  mother  is 
required 

(ii)  If  the  legalized  alien  Ii  the  father,  a 
certificate  of  marriage  of  the  parents 
and  the  child's  birth  certificate  showing 
the  names  of  the  parents  must  be 
provided 

(ill)  If  the  legalized  alien  la  the 
steppar^T.t.  the  child's  birth  certicate 
showing  the  names  of  both  natural 
ptirent!   the  mamage  certificate  of  the 
parent  to  the  stepparent,  and  proof  of 
legal  lerminallon  of  their  prior  marriages 
muit  be  provided 

\\\  1  If  the  child  was  bom  out  of 
wedKx.k.  and  the  father  is  the  legalized 
alien,  evidence  must  be  provuied  that  a 
p.irent 'child  relationship  exiits  or 
existed  For  example,  the  child's  birth 
(eriificale  showing  the  fathers  name 
ami  evidence  that  he  supported  the 
child 

(v)  If  the  child  Is  Ihe  adopt. \  e  child  of 
a  legalized  alien,  a  certified  copy  of  the 
adoptiim  decree,  the  legal  custfuK 
decree  if  the  custiuly  of  the  child  was 
obtained  before  adoption,  and  a 
statement  showing  the  dates  and  places 
the  i  hild  and  adoptive  parent  lived 
together  mint  be  submitted 

(1)  Poi  i:rrit'rts  not  availablr  If  the 
documents  listed  in  this  section  are  not 
H\  ailatile,  the  following  evuleni  e  may 
be  lulinutted   The  Service  may  require  a 
strtfemeni  from  the  Hppropnate 
authority  certifying  that  the  needed 
document  IS  not  available 

(i)  C'hm  h  n'l  ord  A  certificate  under 
the  seal  of  the  church  of  baptism 
dedication,  or  comparable  rite  showing 
the  date  and  'ilace  of  the  child  s  birth. 


date  of  the  religious  ceremony,  and  the 
names  of  the  child's  parents; 

(ii)  School  record  A  letter  from  the 
authorities  of  the  first  school  attended 
showing  the  date  of  admission  to  the 
school,  the  child's  date  and  place  of 
birth,  and  the  names  and  places  of  birth 
of  the  parents,  if  shown  in  the  school 
records; 

(ill)  Census  record  State  or  federal 
census  record  showing  the  name,  place 
of  birth,  and  date  of  birth  or  the  age  of 
the  person  listed; 

(iv]  Affidavits  Wntten  statements 
sworn  to  or  affirmed  by  two  persons 
who  were  living  at  the  time  who  have 
personal  knowledge  of  the  event  the 
petitioner  is  trying  to  prove  The 
affidavit  must  include  the  affiant  s  full 
name,  address,  date  and  place  of  birth, 
and  his  or  her  relationship  to  the 
petitioner,  if  any;  full  information 
concemirtg  the  event,  and  complete 
details  concening  how  the  person 
acquired  knowledge  of  the  event. 

(e)  Employment  documentation — (1) 
Types  of  documents  Aliens  petitioning 
for  temporary  resident  status  as  a 
replenishment  agricultural  worker 
(R.AW)  must  establish  qualifying 
employment  by  submitting: 

(i)  Government  employment  records; 
or. 

(u)  Records  maintained  by  agncultural 
producj'rs,  farm  labwr  contractora. 
collective  bargining  organizations  and 
other  groups  of  organizations  which 
maintain  rfK-.ords  of  employment. 

|iii)  Worker  identification  issued  by 
employers  or  collective  bargainirg 
organizations. 

(iv)  Union  membership  cards  or  other 
union  rt*cnrds  such  as  dues  receipts; 

(v)  Other  records  of  the  applicant's 
involvement  with  organizations 
providing  services  to  farm  workers, 

(vi)  Work  records  sue  h  as  pay  stubs, 
piece  work  receipts.  W-2  forms; 

(vii)  Certification  of  filing  income  tax 
returns  tn  IRS  form  61fi6;  or. 

(v'.;i)  State  verification  of  the  filng  of 
state  inc<  me  tax  returns 

[2]  .\ffidav:ts  Affidavits  shall  not  be 
acceptable  to  document  work  performed 
to  quiilify  for  temporary  residence  as  a 
replenishment  agncultural  worker 
(R.AW)  under  this  part 

(3)  Sur.  applicability  to  certain 
rt'fiistrants  The  documentation 
requirements  set  forth  in  this  paragraph 
shall  not  apply  persons  registered 
pursuant  to  {  210a  2(ht(l)  of  this  part 

(0  Documrnls. — (1)  Original 
documents  Original  documents  ma.st  be 
presented  at  the  time  of  the  interview 
wherever  possible  Copies  of  records 
ma.nlHined  by  parties  other  than  the 
petitioner  which  are  presented  in 


evidence  iruat  be  certified  as  true  and 
complete  by  sucb  parties  and  must  bear 
their  seal  or  signature  or  the  sigaature 
and  title  of  persons  authorized  to  act  ia 
their  behalf.  If  at  the  time  of  the 
interview  the  return  ai  original 
documents  is  desired  by  the  petitioner. 
then  they  nust  be  accompanied  by 
notarized  copies  or  copies  certified  true 
and  complete  by  tke  petitioner's 
representative  in  the  format  prescribed 
at  S  204J2(i)  (1)  or  (2)  of  this  chapter.  At 
the  discretion  of  the  district  director  or 
consular  officer,  original  docsments, 
even  if  accompanied  by  certified  copies, 
may  be  temporarily  retained  for  furOrer 
examination. 

(2)  Documents  in  a  foreign  language. 
Documents  in  a  language  other  than. 
English  must  be  accompanied  by  a 
complete  Elnglish  translation.  The 
translator  must  certify  that  the 
translation  is  accurate  and  that  he  or 
she  is  competent  to  translate. 

[gj  Confidentiality  of  information.  No 
information  furnished  pursuant  to 
registration  or  a  petition  under  this  part 
inchidrng  documentary  evidence 
furnished  by  third  parties,  shaFl  be  used 
to  identify  or  locate  aliens  for  the 
purpose  of  removing  them  from  the 
United  States  unless  the  Service  has 
information  that  the  alien  entered  the 
United  Slates  illegally  subsequent  to 
November  8. 1988:  nor  will  any  ruch 
information  be  provided  to  any  other 
agency  of  government  for  the  purpose  of 
identifying  or  penalizing  persons  for 
violation  of  law.  The  only  exceptions 
shall  be  to  enforce  section  210fb}(7)  of 
the  Act,  and  this  part. 


S210a.4 

(a)  General  An  alien  seeking 
temporary  resident  status  as  a 
replenishment  agricuttoral  woricer  most 
be  admissible  to  the  United  States  as  an 
immigrant.  This  mearts  that  the  alien 
must  not  be  excludable  under  the 
provisions  of  section  212(a)  of  the  Act. 
However,  section  210A(e)  of  the  Act 
provides  that  certain  grmirKls  of 
excluddbility  are  not  applicable,  that 
certain  grounds  may  be  waived,  and 
that  other  grounds  cannot  be  waived. 

(b)  Grounds  of  exclusion  not  to  be 
applied  The  folknring  paragraphs  o>f 
section  212(a)  of  the  Act  shall  not  apply 
to  petitioners  for  temporary  resident 
status:  (14).  workers  entering  without 
Labor  Certification;  (20),  immigrants  not 
in  possession  of  a  valid  entry  document: 
(21),  visas  ksssed  without  ompliance 
with  section  203:  (25).  Uhterates:  and 
(32J,  graduates  of  rion-accredited 
medical  schools. 

(c)  Special  rule  for  determinatioa  of 
public  charge.  Section  212(a)('15)  of  the 
Act  shall  not  apply  tc  an  alien  who 


demonstrates  a  history  of  employment 
in  the  United  States  evidencing  self- 
support  without  reliance  on  pubhc  cash 
assistance. 

(d)  Warver  ofgroands  for  exclusion. 
Except  as  provided  in  paragraph  (e)  of 
this  section,  the  Service  may  waive  any 
other  provision  of  section  212(a)  of  the 
Act  only  is  Ihe  case  of  individual  aliens 
for  humanitarian  porpoaes,  to  assure 
family  unity,  or  when  fte  granting  of 
such  a  wanrer  is  in  the  pobHc  interest.  If 
an  alien  is  excludable  on  grounds  which 
may  be  waived  as  set  forth  in  this 
paragraph,  then  he  or  she  shall  be 
advised  of  Ihe  procedures  for  appfyrrrg 
for  a  waiver  ofgroands  of  exclndabilrty 
on  Form  1-990  (procethtres  to  be 
determined]. 

(e)  Grounds  of  excfusion  that  may  not 
be  waived.  The  following  provisions  of 
212(a)  of  the  Act  may  not  be  warred: 

(1)  Paragraphs  (9)  and  (10)  (relating  to 
criminals); 

(2)  Paragraph  (23)  (relating  to 
narcotics),  except  for  a  single  offense  of 
simple  possession  of  thirty  grams  or  less 
of  marijuana: 

(3)  Paragrarrfw  (27),  (28),  and  (29) 
(relating  to  national  security  and 
members  of  certain  orgarazations); 

(4)  Paragraph  (33)  (relating  to  those 
who  assisted  in  the  Nazi  persecutions). 

(f)  ExchoTTge  visitors.  An  ahen  who 
was  at  any  time  a  nonimmigrant 
exchange  visitor  (as  defined  in  section 
101(a)(15)(])  of  the  Act),  must  establish 
that  he  or  she  wras  not  subject  to  the 
tvro-3rear  foreign  residence  requirement 
of  section  212(e)  of  the  Act  or  has 
fulfilled  that  requirement  or  has 
received  a  warver  of  such  requirement 

(g)  Entry  to  U.S.  without  inspection. 
An  ahen  who  entered  the  United  States 
without  immigration  inspection  after 
Novennber  B,  1986  is  not  eligible  for 
temporary  resident  status  as  a 
replenishment  agricultural  worker 
(RAW)  under  this  part. 

§  210a.5    Petition  for  temporary  raaMent 
statM*. 

(a)  Selected  registrants  will  be  sent 
petition  materials  consisting  of 

(1)  Instractions  for  completing  all 
required  forms; 

(2)  Petition  for  Temporary  Resident 
Status  as  a  Replenishment  Agricultural 
Worker  (RAWT)  section  210A  rrf  the 
Immigration  and  Nationality  Act.  Form 
1-805; 

(3)  Change  of  Address  Card  for 
Replenishment  Agricultural  Workers 
(RAW),  Form  I-697A: 

(4)  Fingerprint  card.  Form  FD-258; 
(5j  Medical  Examination  of  Aliens 

Seeking  Adjustment  of  Status  (Pub.  L 
99-603).  Form  I-6S3;  and 

(6)  AIMT  photo  instruction  sheet 


(b)  Changes  to  petitioner's  address. 
The  petition  package  will  be  mailed  to 
the  address  supplied  on  the  registration 
form.  If  a  registrant  changes  address 
prior  to  an  invitation  to  petition,  it  is  his 
or  her  responsibihty  to  file  a  notice  of  a 
change  of  address  with  the  postal 
service  so  that  the  petition  package  may 
be  forwarded  to  the  current  address  If  a 
petition  package  is  rrtumed  as 
undeliverable  by  the  postal  service 
because  of  an  insufficient  address  or 
because  the  registrant  has  moved  and 
left  no  forwarding  address,  he  or  she 
will  be  placed  at  the  end  of  the  list  and 
the  next  registrant  on  the  register  will  be 
selected  in  his  or  her  place. 

(c)  Interview.  (1)  Registrants  wiU  be 
invited  to  appear  for  an  interview  at  an 
INS  ofEce,  American  Elmbasiy  or 
Consulate  for  the  purpose  of  petitioning 
for  admission  or  adjustment  to 
temporary  resident  status  under  this 
part. 

(2)  At  the  time  of  the  interview  the 
petitioner  must  submit  the  required  fee, 
proof  of  identity  and  age.  evidence  of 
admissibility  and  eligibility,  the  results 
of  the  medical  examination  on  Form  1- 
(i93.  and  photographs. 

(3)  The  immigration  or  consular  officer 
shall  judge  the  sufficiency  of  the 
documents  submitted  and  may  require 
additional  documentation  needed  to 
establish  eligibility  under  this  part. 

(4)  All  information  and  evidence  of 
identity,  age,  admissibility  and  family 
relationship  and  prior  a^icultural 
employment  will  be  subject  to 
verification  by  the  Service  or  by  the 
American  Coosuiate  or  Embassy  abroad 
at  the  ti.me  of  personal  interview. 

(d)  Securing  petitioner  employment 
n'cords.  (1)  When  a  RAW  petitioner 
alleges  that  an  employer  refuses  to 
provide  him  or  her  with  records  relating 
to  bis  or  her  employment  and  the 
ppti'ioner  has  reason  to  believe  such 
recor  is  exist,  the  Service  shall  attempt 
to  secure  such  reccHtls. 

(2)  Prior  to  any  attempt  by  the  Service 
to  se<  lire  the  employment  records  the 
following  conditioni  must  be  met 

(i)  .\  RAW  petition  must  have  been 
filed: 

jii)  An  interview  must  have  been 
conducted; 

(ill)  The  petitioner  must  have  made  a 
good  faith  effort  to  obtain  the  necessary 
do.-iirr.enlation; 

(ivj  The  pettioner's  testimony  must 
support  credibly  his  or  her  claim:  and 

jv)  The  Service  must  determine  that 
the  petition  cannot  be  approved  in  the 
absence  of  the  employment  reccnris. 

(3)  Provided  eech  of  the  conditions  in 
paragraph  (d)(2]  of  this  section  have 
been  met.  district  directors  mav  issue  a 
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•ubpo«n«  In  accurdancn  with  8  CFR 
287  4.  for  th«  purpoa«  of  obtaining  th« 
needed  employment  records. 

(3)  Informatjon  that  cannot  he 
vvnfied.  (1)  Regtitranla  who  claim  a 
priority  baaed  on  a  family  relationship 
that  cannot  be  verified  by  the  Service  or 
by  the  American  Conaulate  or  pjnbaisy 
abroad  will  be  randomly  ranked  within 
that  portion  of  the  register  established 
for  qualifying  aliens  not  claiming  a 
priontv  based  on  family  relationship. 

(2)  li  any  material  fact  required  by  the 
announced  registration  standard  and 
necessary  to  establish  eligibility  or  a 
claim  to  seasonal  agricultural  services 
cannot  be  verified,  the  petition  will  be 
denied 

(f)  Filing  of  fee  The  required  fee  of 
one  hundred  and  eighty  five  dollars 
(flSS  00)  shall  be  submitted  at  the  time 
of  the  Interview  at  the  INS  office. 
American  Rmbassy  or  Consulate  All 
fees  for  petitions  where  the  interview  Is 
conducted  in  the  United  States  shall  be 
in  the  form  of  a  money  order,  cashier  s 
check,  or  bank  check  made  payable  to 
the  Immigration  and  Naturalization 
Service.  No  personal  checks  or  currency 
will  be  accepted.  All  fees  for  petitions 
where  the  interview  is  conducted  at  an 
American  Consulate  or  Rmbassy  abroad 
shall  be  submitted  in  United  States 
currency,  or  in  the  cturoncy  of  the 
country  in  which  the  consulate  or 
embassy  is  located.  Pees  will  not  be 
waived  or  refunded  under  any 
circumstances. 

(g)  Medical  examination  If  the 
petitioner  is  an  alien  who  registertHi 
pursuant  to  |  nOa.2  (b||l)  of  this  part, 
this  paragraph  applies  only  if  they  have 
not  had  a  diagnostic  test  for  the 
presence  of  the  HIV  antibody  as  part  of 
their  application  for  temporary  resident 
status  as  a  special  agriculture!  worker 
(SAW).  This  paragraph  applies  to  all 
other  aliens  who  petition  under  section 
MOA(c|  of  the  Act  A  petitioner  uruier 
this  part  must  be  examin«d  at  no 
expense  to  the  govemment  by  a 
designated  dyil  surgeon  or,  in  the  case 
of  an  applicant  abroad,  by  a  panel 
physician  designated  to  perform  medical 
examinations  of  Immigrant  visa 
applicants.  The  medical  report  setting 
forth  the  findings  concerning  the  mental 
and  physical  condition  of  the  applicant 
shall  be  Incorporated  Into  the  record  on 
Form  MWS,  Medical  Examination  of 
Aliens  Seeking  Adjustment  of  Status 
(P.L  g(M»3).  This  form  will  be  sent  to 
the  petitioner  with  the  Interview  notice. 
The  results  of  the  medical  examination 
on  Form  i-On  must  be  submitted  at  the 
time  of  the  Interview  Any  petitioner 
certified  under  paragraphs  (1).  (2).  (3), 
(4).  or  (5)  of  secUon  Z12(a)  of  the  Act 
may  appeal  to  a  Board  of  Medical 


Officere  of  the  US.  Public  Health 
Service  as  provided  in  section  234  of  the 
Act  and  Pail  235  of  this  chapter 

(h)  Decition.  (1)  A  decision  to  deny  or 
to  recommend  approval  of  the  petition 
for  RAW  status  will  be  made  by  a 
Service  district  director  or  consular 
officer,  based  on  all  Information 
provided  at  the  Interview  In  support  of 
claims  made  to  eligibility,  agricultural 
employment  experience  and  family 
relationship  to  an  IRCA  legalized  alien. 

(2)  Where  a  petitioner  is  unable  to 
substantiate  a  claim  to  family 
preference  and  fraud  has  not  been 
established,  the  petitioner  will  be 
randomly  re  ranked  within  that  portion 
of  the  register  established  for  qualifying 
aliens  not  claiming  family  preference.  Ln 
this  case,  the  petition  will  be  held  in 
abeyance  until  such  time  as  the 
petitioner  may  again  be  invited  to 
p4!tltlon. 

(i)  Appnnul  (1)  If  the  petitioner  was 
interviewed  at  a  Service  office  In  the 
United  States  or  at  a  designated  port  of 
entry  and  approval  Is  recommended  at 
the  interview,  the  Service  will  conduct 
record  checks  to  venfy  the  admissibility 
of  the  petitioner 

(i)  During  the  period  of  pendency  of 
the  petitloa  the  alien  will  receive  work 
authorization  and  permission  to  travel 
abroad  on  Form  l-<>fl8A,  Employment 
Authorization  Card,  for  a  period  not  to 
exceed  six  months  from  the  date  of 
filing 

(11)  If  the  record  check  Is  returned 
without  adverse  information  concerning 
the  petitioner,  the  petitioner  will  be 
issued  Form  1-888,  Temporary  Resident 
Card,  valid  for  a  period  of  18  months 
from  the  filing  date  of  the  petition.  This 
card  may  be  renewed,  extended  or 
reissued  for  the  remainder  of  the  three 
year  period  of  temporary  residence  upon 
a  finding  by  the  Service  that  the  alien 
has  completed  tb«  flrst  required  90  man- 
days  of  employment  In  seasonal 
agricultural  servlcea  as  provided  in 
I  ZlOa.B  of  this  part. 

(2)  Where  a  petitioner  is  interviewed 
and  the  petition  is  approved  at  an 
embassy  or  consular  post  outside  of  the 
United  States,  the  petitioner  will  be 
provided  with  an  entry  document  to 
enabia  admission  to  the  United  States. 
The  petitioner  must  appear  at  any 
Service  offloe  within  30  calendar  days  of 
admission  to  the  United  Slates  to  be 
processed  for  a  Temporary  Resident 
Card  (Form  1-888).  The  petitioner  will  be 
issued  Form  1-088,  Temporary  Resident 
Card,  valid  for  a  period  of  18  months 
from  the  filing  date  of  the  petition.  This 
card  may  be  renewed,  extended  or 
reissued  for  the  remainder  of  the  three 
year  period  of  temporary  residence  upon 
a  finding  by  the  Service  that  the  alien 


has  completed  the  required  90  man-days 
of  employment  each  year  in  seasonal 
agricultural  services  as  provided  in 
I  ZlOa.e  of  this  part 

(j)  Denial  If  the  petitioner  fails  to 
meet  his  or  her  burden  of  proof  at  the 
Interview,  or  if  record  checks  are 
returned  with  adverse  Information  that 
rendere  the  petitioner  ineligible  for 
temporary  resident  status  as  a 
replenishment  agricultural  worker 
(RAW),  the  petition  will  be  denied.  No 
appeal  shall  lie  from  a  decision  to  deny 
a  petitioner  temporary  resident  status 
under  this  part. 

(k)  Date  of  adjustment.  The  status  of 
an  alien  whose  petition  for  temporary 
resident  stat\is  is  approved  by  the 
Service  shall  be  adjusted  to  that  of  a 
lawful  temporary  resident  as  of  the  date 
on  which  the  petition  was  filed.  An  alien 
whose  petition  for  temporary  resident 
status  IS  approved  at  an  American 
Consulate  or  Embassy  abroad  shull  be 
issued  a  visa  and  admitted  to  the  United 
States  for  Lawful  temporary  residence. 

(1)  Fraud  or  willful  misrepresentation. 
If  fraud  or  willful  misrepresentation  of  a 
material  fact  Is  found  in  the  petition 
process,  the  petition  will  be  denied.  If 
the  petitioner  Is  in  the  United  Slates,  he 
or  she  will  be  subject  to  deportation 
under  section  241  of  the  Act  and/or 
referral  to  the  United  States  Attorney 
for  possible  prosecution. 

|210e.8    Statue,  benefits  and  oMIgattons. 

(a)  Employment  and  travel 
authorization.  An  alien  who  has  been 
lawrfuUy  admitted  to  the  United  States 
for  temporary  residence  or  whose  status 
has  been  adjusted  to  that  of  a  person 
lawfully  admitted  for  temporary 
residence  under  section  210A(c)  of  the 
Act  has  the  right  to  reside  in  the  United 
States,  to  travel  abroad  (including 
commuting  from  a  residence  abroad), 
and  to  accept  employment  In  the  United 
States  In  the  same  manner  as  aliens 
lawfully  admitted  for  permanent 
residence.  Employment  and  travel 
abroad  will  be  authorized  on 
Employment  Authorization  Card  (Form 
t-888A)  or  Temporary  Resident  Card 
(Form  1-688). 

(B)  Obligation  to  perform  seasonal 
agricultural  services.  (1)  An  alien  who 
has  obtained  temporary  resident  status 
as  a  replenishment  agricultural  worker 
must  establish  to  the  Service  as  set  forth 
in  this  section  that  he  or  she  has 
performed  ninety  (90)  work -days  of 
seasonal  agricultural  services  in  each  of 
three  successive  twelve  (12)  month 
periods  follo%v1ng  the  date  of  filing  the 
petition. 

(2)  An  alien  granted  lawful  permanent 
residence  on  the  basis  of  temporary 


residence  under  section  210A(c)  of  the 
Act  may  not  be  naturalized  as  a  citizen 
of  the  United  States  under  any  provision 
in  Title  111  of  the  Act  unless  the  alien  has 
performed  ninety  (90)  work-days  of 
seasonal  agricultural  service  in  any  two 
(2)  twelve  (12)  month  periods  prior  to 
naturalization  in  addition  to  the  three  (3) 
twleve  (12)  month  periods  required  by 
section  210A(d)(5)(A)  of  the  Act. 

(3)  A  replenishment  agricultural 
worker  who  fails  to  establish  to  the 
Attorney  General  that  he  or  she  has 
fulfilled  the  requiremnts  of  section 
210A(d)(5)(A)  of  the  Act  to  perform 
seasonal  agricultural  services  in  any  one 
of  the  twelve  (12)  month  periods  shall  be 
subject  to  deportation  proceedings 
under  section  241(a)(20)  of  the  Act. 

(c)  Adjustment  of  required  work-days. 
The  number  of  work-days  of  required 
employment  in  seasonal  agricultural 
services  specified  in  this  part  is  subject 
to  adjustment  by  the  Department  of 
Labor  and  the  Department  of  Agriculture 
under  section  210A(a)(8)  of  the  Act.  A 
notice  of  any  such  adjustment  will  be 
published  in  the  Federal  Register. 

(d)  Proof  of  performance  of  seasonal 
agricultural  services.  (1)  The  burden  is 
on  the  RAW  temporary  resident  or 
permanent  resident  to  collect,  maintain, 
and  have  available  for  inspection 
evidence  that  he  or  she  has  performed 
the  requisite  number  of  work-days  of 
seasonal  agricultural  services  for  each 
year  as  described  in  this  section. 

(2)  Such  evidence  may  consist  of 
certificates  provided  to  employees  by 
employers  as  required  in  section 
210A(b)(2)  of  the  Act  or  the  same  type  of 
documentation  as  may  be  submitted 
under  sechon  210(b)(3)  of  the  Act. 
(Certificates  required  by  section 
210A{b)(2)  are  also  required  by 
Department  of  Labor  regulations  located 
at  29  CFR  502.13.  The  Department  of 
Labor  may  impose  civil  monetary 
penalties  upon  employers  that  fail  to 
comply  with  those  regulations.) 

(e)  Securing  RA  W  employment 
records.  (1)  When  a  RAW  temporary 
resident  or  permanent  resident  alleges 
that  an  employer  refuses  to  provide  him 
or  her  with  records  relating  to  his  or  her 
employment  and  the  petitioner  has 
reason  to  believe  such  records  exist,  the 
Service  shall  attempt  to  secure  such 
records. 

(2)  Prior  to  any  attempt  by  the  Service 
to  secure  the  employment  records,  the 
following  conditions  must  be  met: 

(i)  The  alien  must  be  in  approved 
temporary  resident  status  as  a 
Replenishment  Agricultural  Worker; 

(ii)  Must  have  made  reasonable 
attempts  to  secure  the  documentation 
from  the  employer; 


(iii)  The  alien's  testimony  must 
credibly  his  or  her  claim; 

(iv)  The  Service  must  determine  that 
temporary  resident  status  is  in  jeopardy 
in  the  absence  of  the  employer  records. 

(3)  Provided  each  of  the  conditions  in 
paragraph  (e)(2)  of  this  section  have 
been  met,  district  directors  may  issue  a 
subpoena  in  accordance  with  8  CFR 
287.4,  for  the  purpose  of  obtaining  the 
needed  employment  records. 

(f]  Reissuance  of  Temporary  Resident 
Card  (Form  1-688).  (1)  Upon  a  finding  by 
the  Service  that  the  90  work -days  in 
seasonal  agricultural  services  required 
during  the  first  twelve  (12)  month  period 
have  been  completed,  a  second 
Temporary  Resident  Card  (Form  1-688) 
shall  be  issued  and  will  be  valid  through 
the  end  of  the  required  thirty  six  (36) 
month  period  of  temporary  residence. 

(2)  Form  1-688  shall  not  be  issued, 
reissued  or  extended  and  shall  lose  its 
validity  if  the  temporary  resident  status 
of  the  alien  has  been  terminated  as 
provided  in  paragraph  (h)  of  this  section. 

(g)  Ineligibility  for  immigration 
benefits.  An  alien  who  is  admitted  for  or 
whose  status  is  adjusted  to  that  of  a 
lawful  temporary  resident  under  section 
210A(c)  of  the  Act  is  not  entitled  to 
submit  a  petition  pursuant  to  section 
203(a)(2)  of  the  Act  and  cannot  receive 
any  other  benefit  or  consideration 
accorded  under  the  Act  to  aliens 
lawfully  admitted  for  lawful  permanent 
residence,  except  as  provided  in 
paragraph  (a)  of  this  section. 

(h)  Termination  of  temporary  resident 
status.  (1)  The  temporary  resident  status 
of  a  replenishment  agricultural  worker 
shall  be  terminated  under  section 
210A(d)(2)  of  the  Act  upon  a  fmding  by 
the  Service  that  the  alien  is  deportable 
under  sections  235,  236,  237  and  241  of 
the  Act  as  amended  to  include  failure  to 
meet  the  work-day  requirements  of 
section  210A(d)(5)(  A)  of  the  Act. 

(2)  Surrender  of  Form  1-688A  or  Form 
1-688.  An  alien  whose  status  as  a 
temporary  resident  has  been  terminated 
under  this  section  shall,  upon  demand, 
promptly  surrender  Form  I-688a. 
Employment  Authorization  Card  or 
Form  1-688.  Temporary  Resident  Card, 
to  the  district  director  having 
jurisdiction  over  the  alien's  place  of 
residence,  or,  in  the  case  of  a  commuter, 
employment. 

S  210a.7    Adjustment  to  permanent 
resident  statue. 

The  status  of  an  alien  lawfully 
admitted  to  the  United  States  for 
temporary  residence  under  section 
210A(c)  of  the  Act  (if  the  alien  has 
otherwise  maintained  such  status  as 
required  by  the  Act)  shall  be  adjusted  to 
that  of  an  alien  lawfully  admitted  to  the 


United  States  for  permanent  residence 
as  of  Ihe  end  of  the  three  (3)  year  period 
that  begins  on  the  date  the  alien  was 
granted  such  temporary  resident  status. 
Procedures  for  the  adjustment  process 
will  be  published  at  a  later  dale 

Dated:  February  15, 1989. 
Alan  C  Nelson, 

Commissioner.  Immigration  and 

Naturalization  Service. 

[FR  Doc  89-5050  Filed  3-2-89;  845  am] 
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DEPARTMENT  OF  TRAMSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  e9-AWA-2] 

Proposed  Alteration  of  VOR  Federal 
Airways 

agency:  Federal  Aviation  * 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMlMAftY:  TTiis  notice  proposes  to  alter 
the  descriptions  of  several  Federal 
Airways  located  in  the  Detroit 
metropolitan  area.  TTiese  airway 
changes  are  the  result  of  the 
reorganization  of  the  Detroit 
metropolitan  air  traffic  control  tower  s 
(ATCT)  and  Cleveland  air  route  traffic 
control  center's  (ARTCC)  airspace.  The 
traffic  growth  at  the  Detroit 
Metropolitan  Airport  and  the  intermix 
with  the  Chicago  area  traffic  mandates 
these  changes  at  this  time.  This  action 
would  improve  traffic  How  in  the  area 
and  reduce  controller  workload. 
DATES:  Comments  must  be  received  on 
or  before  April  17, 1989.. 
AODftESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Great  Lakes  Region,  Attention:  Manager, 
Air  Traffic  Division.  Docket  No  8^ 
AWA-2.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  II  60018. 

The  official  docket  may  be  examined 
in  the  Rule  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATKMH  CONTACT: 
Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
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OptTdtionii  S«'r\ue,  Fecifral  Aviation 
.Ailministrnluin,  BU)  liiiiepf  ndence 
Avenue.  SW  ,  VVHshin«ton   DC  21)591 
tclfphdii.'   \M2\  2ti7-H^5<) 
tUM^UMCMTAJIV  MrOMMATION: 

CommenlB  Invited 

Inlcrpsled  partie*  are  Invited  to 
p,irti(:ip(itp  in  this  proposed  rulemaking 
by  .subrnittinj^  surh  written  data,  views 

or  urxumcnts  hs  thf  v  nirtv  dt'tlrp 
Ciimmant*  that  providp  the  fni  UimI  (ihsm 
suppurtinx  the  views  unit  Hii)i}jeHtiiin<i 
prt'senled  rtre  parln  uhiri>  ht-lpfi.i  i:\ 
develijpins  reinuncil  rfii'ilii!i)r\ 
decinKins  on  the  prnposal  Comments 
are  sjifi  ifh  ailv  invited  on  the  overHll 
rcKuldiory   derondutK.al.  economic 
em  irnnmenirtl,  anil  ener^^  aspei  t.s  of 
the  proposal  ("ommunic.ations  should 
identify  the  airspace  dorkel  and  be 
submitted  m  tnplicate  to  the  address 
listed  above  (^oninienters  wishing  the 
FAA  to  ai.knowledKe  receipt  of  their 
comments  mi  this  notice  must  submit 
with  those  I  oniments  a  self-addressed, 
stamped  posti  urd  on  which  the 
fi)llowin)j  strtleinent  i.s  made 
"(Jomnienls  to  .Xirspai  e  Docket  No  (M- 
,\\\.\-Z      rhe  postcard  will  be  date/ 
tune  stamped  and  returned  to  the 
commenter  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  t.ikint<  H'  lion  on  the  proposed 
rule    I  he  proposal  contained  in  this 
notice  may  t)e  changed  in  the  li^ht  of 
comment  receued  .All  comments 
sufimitted  will  b«  available  for 
examination  in  the  Rules  Dcicket  both 
before  and  after  the  closiny  dale  for 
(  uriuiieiMs    A  report  sunim,iri/inj<  e,ii  h 
siit)stan;i ve  public  contact  with  FA.\ 
pe'sdiiiiel  concerned  wilh  this 
r'iiiT'i.tkmK  will  tie  filed  :n  the  dm  kft 

Availability  of  NPRMs 

■Any  person  may  otitain  a  ropy  of  this 
NoiK  e  of  l>roposed  Kclemakins  |Nl'RM| 
I'y  siibmitlinx  a  reiiiiesl  to  the  Federal 
Aviation  Administration   Offti  e  of 
^^^bllc  Affairs,  Attention   (hjblic  Inquiry 
t:enter.  APA-^.Ml  B(XJ  Independence 
.Avenue  SW     Washington   DC  Jti.SOl    or 
by  rallinK  |,:i)2)  26"  ,T4ft4 
(aimmunu  ations  mus'  identify  the 
notice  number  of  this  NPKVl   Person* 
interested  in  beintj  placed  on  a  mailing 
lis!  for  futvire  NPKM  s  should  also 
reijupst  a  copy  of  Advisory  Circular  No. 
tl-J.A  whi(  h  descnties  the  application 
pro<  eiture 

The  Proposal 

The  F.A.A  is  considering  and 
amendmeni  !o  Part  71  of  the  Federal 
■Aviation  Regulation*  (14  CFR  Part  "11  to 
alter  the  descriptions  of  fifteen  airways 
located  in  the  Detroit.  Mi.  area    The 


Detroit  metrtipolitan  air  traffic  airspace 
area  is  being  reorganized  Tlie  traffic 
tfrowth  at  the  Detroit  Metroplitan 
•Airport  has  f)een  increasing  each  year 
and  this  growth  is  forecasted  to 
continue  This  action  woud  provide 
airways  for  departures  and  arrival  at  the 
Detrt)ii  Metroplitan  Airport.  Wayne 
County  Airport  and  the  satpllite  airports. 
Section  n  123  of  Pari  71  of  the  Federal 
.Aviation  Regulations  was  repufilished  in 
Handbook  "4()0  flD  dated  |a.nuary  4. 
1488 

The  F.A.A  has  determined  that  this 
proposed  regulation  only  involves  an 
estaljlished  body  of  technical 
regulatums  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore  (11  is  not  a  "ma|or  rule"  under 
Kxecutive  Order  12291.  (2)  is  not  a 

significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  2fl.  1979).  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entihes  under  the 
rnlen.i  of  the  Regulatory  Flexibility  Act. 

IJsl  of  Subjects  in  14  CFR  Part  71 

Aviation  Safely,  VOR  Feder.il 
Airways 

The  PTop<,sed  .Amendment 

Accordingly  pursuant  to  the  authority 
delegated  to  me  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
~\  nf  the  Federal  .Aviation  Resiil.itions 
(14  CVR  Pan  "D  as  folkm-s 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1    The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aulhonty   49  1SC   1,348(h)   13M(h).  1510, 
K*H.  vjtivi' Drder  KIRM   49  t '  S  C   106(x] 
iRfvued  f\it-   L  <r^4<l  January  12,  igail   14 

cvn  11  09 

S  71.123    [AmMXtwll 

2.  S  71  123  18  amended  as  follows: 

V-Z  jAmandMlj 

Fty  r»inovinn  the  words  "INT  Salem  Oft3' 
and  .Aylmer  ON,  Canada   280'  radialt,    and 
•  ubn'ituUng  ihe  wordi    INT  Salem 
OMSTinBe'Ml  and  Aylmer  ON  Canada. 
Zb*'JlX2'M]  radiali. 


V-C|.VnMnd«d| 

By  removing  the  wordi  "Walerville. 
DRYER.  OM:"  and  aubatifuting  the  wordi 
■•Watervilie  INT  Walerville  091  T(C»3-M) 
and  DRYER.  OH.  2a2T1287'M)  radiali: 
DRYER. 

V^SO  lAmended) 

By  removing  the  words    Wdterville,  OH, 
DRYER.  OH  "  and  iubstiluting  the  words 
■■WHlcrville   OH.  INT  Walerville 
0»rT(li93'M|  and  DRYER.  OH  282T|28"'M) 
rwdmln  DRYFJ?." 

V-12e  lAmoDdedj 

By  removing  the  wordi    Walerville,  OH. 
URVtJ*.  OH     and  lubitituling  the  wordi 
■■W<ilen.ill-*2e.  OH.  INT  Walerville 
09rTI(W3-M/  and  DRYER.  OH.  ZHniZSJ-M) 
radi,.ls,  DR>I-Jl  ■ 

V-10  j.Ammdedl 

By  removing  the  words  "Litchfield,  Ml. 
Cdrlelon.  Ml,  '  and  substituting  the  words 
l.itchrield.  MI.  INT  Litchfield  imT(102"M) 
und  Carlplon.  Ml.  282T1265'M)  radials, 
Carlelnn," 

V-11  (Amended] 

By  removing  the  words  'Salem.  MI,  6  miles 
wide  lo  I.NT  Sdlem  052'  and  Windsor,  ON. 
Canada,  33.S    radiali  '  and  substituting  the 
words    INT  Fort  Wayne  039  T| 039  Ml  and 
PontiMC.  Ml,  212T(21,S  M)  radidls   to  INT 
Poinliac  212'T(215'M|  and  Carletun.  Ml. 
262T(285'M)  radiaJs  " 

V-26  |.\mwided| 

By  removing  Ihe  words  "INT  Salem  139' 
and  DRYER.  OH.  309*  radials,"  and 
substituting  the  words  "I.NT  Salem 
1401(143  M)  and  DRYFJi   OH  3t)5T(310'M) 

radials,  ' 

V-tZ  [ReviMd] 

From  Walerville  OH   INT  Walerville 
iiWTlOfle  Ml  and  Akron  OH.  2?rT(3m*M) 
rddidls   INT  Akron  2<r*T| 301  "Ml  and 
Y>.un«Rlown.  OH,  2^2*T(2r7*M)  rsdials: 
Youngslown 

V~45  (.Amended) 

By  removing  the  words    Applelun.  OH 
From  Youngstown.  OH.  INT  Youngstown  272* 
and  Akron.  OH.  298"  radials,  INT  Akron  296* 
and  Wdlerville  OH  0»5"  radials.  Walerville; 
Jackson.  MI."  and  substituting  the  words 
"Appleton,  OH,  Walerville,  OH.  INT 
Walerville  3n6T|30a*Ml  and  Jackson.  Ml. 
lft4Tne9*M)  radials:  [ackson:" 

V'-75  (Amended) 

Bv  removing  the  words    DRYER.  OH     and 
substituting  the  words  "DRYFJl.  OH.  to  INT 
DRYER  321T|326*M1  and  Salem.  MI. 
130'T(]33"MJ  radiali  ■ 

V-W  (.Amended) 

By  removing  the  wordi  "From  Windsor. 
ON,  Canada,  via  INT  Windior  083'  and 
Dunkirk.  NT   286*  radials:  Dunkirii  "  and 
substituting  the  words  "From  Windsor,  ON. 
Canada.  INT  Windsor  0e2T(088*M)  and 
Dunkirk.  NY.  262*T(269*M)  radiala:  DunkirV. ' 


V-M  lAmended] 

By  removing  the  words  "Watervilie; 
Windsor.  ON.  Canada,  excluding  the  portion 
within  Canada.  ■  and  substituting  the  words 
"Watervilie." 

V-ae  (Amended] 

By  removing  the  words  "From  Carleton,  MI, 
Windsor.  ON.  Canada;"  and  substituting  the 
words  "From  Dayton.  OH;  INT  Dayton 
aeOTlOOTM)  and  Carleton,  MI,  243°T(246°M) 
radials;  to  INT  Carleton  243''T(246*M)  and 
Watervilie.  OH,  321'T(323*M)  radials.  From 
Windsor.  ON,  Canada;" 

V-100  (Amended) 

By  removing  the  words  "Litchfield.  Ml;  INT 
Litchfield  104°  and  Carleton,  MI,  258°  radials; 
Carleton."  and  substituting  the  words  "to 
Litchfield.  MI." 

V-103  (Amended) 

By  removing  the  words  "INT  Akron  312° 
and  Windsor  ON.  Canada.  134°  radials;  INT 
Windsor  134°  and  Salem,  Ml.  117°  radials; 
Salem;  INT  Salem  308°  and  Lansing,  Ml  103' 
radials;  to  Lansing."  and  substituting  the 
words  "INT  Akron  3ig°T(323'M)  and 
Windsor  ON,  Canada.  125°T(131°M)  radials; 
Windsor  INT  Windsor  292°T(298'M)  and 
Lansing,  Ml,  091°T(093°M)  radials:  to 
Lansing." 

Issued  in  Washington.  DC,  on  February  23, 
1989 
William  C.  Davis, 

Manofier,  Airspace-Ruk-s  arid  Aeronautical 
Information  Division 

[FR  Doc,  89-4964  Field  3-2-89;  8:45  am] 
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14  CFR  Parts  71  and  75 
[Airspace  Docket  No.  89-AWA-3] 

Proposed  Alteration  of  VOR  Federal 
Airways  and  Jet  Routes;  Ml 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  descriptions  of  several  Federal 
Airways  and  Jet  Routes  located  in  the 
Detroit  metropolitan  area.  These  airway 
and  jet  route  changes  are  the  result  of 
the  reorganization  of  the  Detroit 
metropolitan  air  traffic  control  tower's 
(ATCT)  and  Cleveland  air  route  traffic 
control  center's  (ARTCC)  airspace.  The 
traffic  growth  at  the  Detroit 
Metropohtan  Airport  and  the  intermix 
with  the  Chicago  area  traffic  mandates 
these  changes  at  this  time.  These  actions 
would  improve  traffic  flow  in  the  area 
and  reduce  controller  workload. 
DATES:  Comments  must  be  received  on 
or  before  April  17,  1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Great  Lakes  Region,  Attention;  Manager, 


Air  Traffic  Division,  Docket  No.  8&- 
AWA-3,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposals.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Airspace  Docket  No.  89- 
AWA-3."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 


by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  .NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposals 

The  FAA  is  considering  amendments 
to  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  75)  to  alter  the  descriptions  of 
thirteen  airways  and  two  )Pt  routes 
located  in  the  Detroit.  MI.  area  The 
Detroit  metropolitan  air  traffic  airspace 
area  is  being  reorganized  The  traffic 
growth  at  the  Detroit  Metropolitan 
Airport  has  been  increasing  each  year 
and  this  growth  is  forecasted  to 
continue.  These  actions  would  improve 
traffic  flow  in  the  area  and  reduce 
controller  workload.  Sections  71.123  and 
75,100  of  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  were  republished 
in  Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evalaution  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantia! 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

75 

Aviation  Safety.  VOR  Federal  airways 

and  jet  routes. 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  F'ederal  Aviation 
Administration  proposes  to  amend  Parts 
71  and  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Parts  71  and  75)  as 
follows: 
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PART  71— OC8IOHATIOM  Of  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CdCTROLLEO  AIRSPACE,  ANO 
REPORTINQ  POINTS 

1    rhe  rtuthonty  citafiDii  tor  l'nrt  71 
conlmuei  (u  rftul  us  followg: 

Authority   4U  I    S  C    IWUMd;    llM|,il    1SU> 
Kxm:ulivf  (  )r<l.T  1(1K.S<    4H  I    S  I     KlWtJ 
(Rpvi«*(l  hjh    1,   r*  44tt    |«niirtr>  IJ    laKIl    \* 

( ;^^<  w  m 

]71123    |AiTMnd*dl 

.2    5"'  '--'  1*  iimen(ii'ii  'Ih  fullows 

V-1U  |\lIMfMiMl| 

Hy  rt-moviim  <hf  wnnU  IN  I  |ti{  Ksnn  ilW 
iind  Salem  MI  JV4'  miliali  'i.iUm  Wimlnor 
ON    Crtiimln    IN"I   Winilior  111)    itn.l  (-tip    I'A 

vvonti     INT  |4<.kii<>ti  iWH'IKKM'Ml  4i»1  S«i<-in 
MI    :.SlTilV«'MI  r«i1i,ili   S^lt-m    Wirulmir 
ON    I   inrtt)«    INTf   Win.Unr  f1H2T!(»WM;  unil 
Kric   PA    :«rT' ■«-V1)  rn.lmU   Vs'i- 

V  lU  |.\mmvilMJ| 

My  rHniimn)(  thf  «*or(i»     !N'T  M«n»fielJ 
Hrt'  dii.l  Siilftn    Ml    1  W  rHiiirti*     rtinl 
«uh«'iiii'inK  'hi"  wiinU     INT  Mrtnsfifli) 
V4MTI  (SJ'Mi  «iu1  S«U-ni    Ml.  14<Vrn4VM) 
rndult 

V  I-^  |Ri»fnov«d| 
V-2U  lAoModoiil 

By  removiiiK  'hr  wcflri      vin  Iwuimng   Ml 
P'lnt  ,i(     Ml    |\I   I'liniuK    1 1.;'  uru)  VViiuJuur 
(  IN    (  rti:,«,lrt    ijif  r^.lirtli   Wirnl»'ir   INI 
V\in>lii<ir  ;  U'    i,i  !    \kn>n    ( IH    )!J'  rH.li,il«,  lo 
'\lir"n    rhc  mniiM.  r  wilhin  (.(irmtln  n 
f^(  luil*'*!      f*ntj  iuhiititiitinH  'hr  wonls      tu 
i^-A^  nH    Ml 

V  221  |AnMm<l«d| 

Hv  'fiTtitwuii  'h>-  wortin    INT  |nrlni'n  n»M' 
^n.l  Sdli-m    Ml    .'M'  rmtml*    Solrni    INT 
S.iliMii    M.I'  «nil  Kj-ii»    P\    .S*)'  rmliuli      •ml 

•  itiiili'utinH  !hr  wiiriU     IVI    |4i  k»iin 

iiHH' IKHMTXI;  ^mt  S«lHm    Ml    JMT^lM'Ml 
r>t.lui»   Saii-m    IVI   Sdicni  iWJT  !i)H5A<  I  unil 
Aylm»T    (Unrtil*    .!H1  T  '  .'WV1 1  radml*.  INT 
Aylmrr  2flO"T|:BH'M;  dnJ  1-ne.  I'A. 
3O3*T1308*M)  radltir" 

V  m  |\RMndwJ| 

Hy  I  rnriMN  ii;jj  iht?  wuni*    hr:iii!  l.N  I  o!  i.'k- 
Cli-vi-Und  OH.  l)J4"  dnil  the  Chanion   (^f 
ZK\'  ritditfli  vti)  (Jhiirdon.    and  (ubalitutinx 
thit  wonld    Kr>>m  Chiirtlon.  OH  " 

V-2~)  lAmaiMlMil 

Uv  ri-nuniiiH  Ihc  word*     IN  1   Urty'nn  (XT' 
tnd  Siilnm.  Ml    JIJ"  rudiulu   S^li'ni      ^n.i 
i'ih(ifi''ilinn  '^<'  wnrilt    tu  INT  Oaylun 
inrTlnWM    <n.l  W*ipr\ille.  OH. 
^<«T    JWM    'r!:,iu 

\ -XT  [.Kammimi] 

Ry  r^movinx  'hr  «v"rii»     IN'I   A»r^i;i  JW<' 
.itu.  (  jirli'liin    Ml    \  ZV    'mlinlfi  t-i  t!drli  Inn." 

•  ml  »tih«M(iifin)(  ih^  worrl*     INT  Aknin 
kHT'Kr-M    *n.l  S«l.-m.  Ml    l«r'IIUJ'M) 
ril<lt4Jil 

\-S37  |Aiimim1«1| 

Hy  rrmoving  'hf  w    t'U   'INT  AkiOa  SSH* 
anit  Wiiidtor   ON    I  rt<\H^\*.  1 18*  wdltlr. 


Windior  2»  mitM  ■"  mile*  wid»  (3  milft  pail 
HH.I  4  milri  w^»i  of  c«ntwlinp).  INT  Wind»or 
ll'i-  mid  !>«jun«w   Ml,  131"  radul*.  S«nin«w 
rtoil  ^uhiiiiijttnj  th^  wijrd*    INT  Aknm 
H3T(347-M)  .nd  ^^±.  Ml.  UJ'TlllWM) 
rxihal*    Pci.k    Saginaw.  Ml. " 

V^i9i|Ain«n(i«>d| 

By  removinu  the  word*    L\T  Flint  08a'  and 
P»><  k   MI   i)—  ridial*     nnd  »uh5titutin«  the 
wurdu    INT  Hinl  (Wl'TIOWM)  ami  Uindon. 
ON.  Ctin.4<ta   ZflJTI  ^TM  i  rndiHlj   to 
London  excluding  the  aii^pace  wilhin 
Canada." 

V^«64  IArwimMI 

Hy  r^movinji  thr  word*    Kmm  ihr  INT  of 
W;n<1»nr   ON   (  anada   0B3'  and  Aylim-r  ON 
(  rtnada   215*  r«di«l»,  v\a  Aylmer,     and 
lulisiitutinji  th«  worrU    From  Salem   MI.  via 
INT  Salem  OKT'OWM]  and  Aylmer,  ON. 
(  annda   2aiT'2»WM)  radiali   Aylmer. 

V-.S28  |Am«nd«d| 

By  removing  the  word*    INT  Wdlervihc 
HW  and  PRYr.R    OH   ZSZ'   radiais     and 
HutinlituluiH  the  wiird»    IN'T  \^«tervllle 
ll.fT'U.VMi  and  DKYRK   OH    r.:Tl25-'M) 
radidis 

\^1    lAlIMIKlMil 

My  rfmovinjj  the  word*    INT  Rxht^ler 
Z"!*'  and  (-♦•nmeo   NY    305' radiaii   INT 
CtTie**-")  KVt'  and  Kleinhiinj   ON   Canada 
1  ir  radiaU   Ikiemhiirv     and  <uf>i'  t\it!n«  Ihr 
wMr.JH     INT  Rofhe»l.-i  J~yilZ«fl"M)  and 
1   ininM   (.anada    ISl'lMwrMl  r«d;al« 
I  .>ro(|ln 

PART  75— ESTABUSnyENT  Of  JET 
ROUTES  AMD  AREA  HiQH  ROUTES 

3  Thf  authority  citalion  for  Part  "S 
continuHg  III  rt-ad  as  follows 

Authority   WJl'SC   134«<al   U54|»|   1510 

K»PCUtivp  Ord«rr  IDHM    4«i:S('.    1(*()() 
|Hi-vi»mJ  l\it.    1.  'r-44«,  lanuap,   ! -,  19«3|,  14 

;  75  100     |Afn«nd*dl 

4  5  '5  UX)  1.1  amrruii-ii  ms  follows: 
l-U  |ArTwnd«d| 

B>  rcm.iviax  ihf  word*  ''toSyncuae  "  and 

§u>>atii;iMti)j  'hp  w  irdi    Syracu— :  INT 

8yr»tu«e  Z~"'  I    ZH\   K\    ,irid  Ash.  ON.  Canad.i 
(WhTIICT'M,  -^J.a..i   Ash  to  Green  Bay   VM 
The  portion  within  Canada  it  excluded  " 

|-M7[Am«i<lwl| 

By  rrnnuinK  Ihf  woni*     H.nl    Ml    IVt  k    MI 
l.'ndon   ON      and  1  iha'ituting  the  w'lnls 
Klinl.  Ml   U)ndon   ON   (Canada 

l»»uod  in  Waihinglon.  DC.  on  Febnjar>'  23. 
1060 
William  (..  Oavi* 

\f..  ■.J.,''"  -1  ->j'.i(  f-  H    rs  and Atrronaulical 
Information  Division. 
|FR  rVx:   88-4985  Filed  i-Z-mt  a  45  ami 
nxJKi  COM  «t*-i»-«i 


14  CFR  PmrX  75 

I  AmpMM  Doekmt  Mo.  M-AWA-41 

Proposed  Establishment  of  Jet  Route 
J-5M;  ME 

aOCMCy:  Federal  Aviation 
Admmistnition  (FAA).  DOT 

action:  Withdrawal  of  notice  of 
proposed  rulemaking 

tUMtlARY:  This  notice  withdraws  the 
Notice  of  Proposed  Rulemakinj?  |NPRM). 
Airspace  Docket  No  88-AWA-4.  which 
was  published  in  the  Federal  Register  nn 
|une  21    1988  That  NPRM  proposed  to 
estiiblish  a  new  |et  Route/High  Level 
Route  HL/I-596  between  Sherbrooke. 
(•(j  Canada  and  Halifax.  NS.  Canada. 
via  Ban><or.  ME.  The  Canadian 
(iovemment  requested  this  route  to 
provide  efficient  ruutinjj  for  traffic  en 
route  to  Canadian  destinations 
tFFlcnvi  DATC:  February  24,  1989 

FO«  FUHTMEU  INFOMMATYOM  COKTACT 

Lewis  W   Still.  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
InforrriHtiun  Division.  Air  Traffic 
Operations  Service   Federal  Aviation 
Ailmini.strarion.  W.M)  Independent.e 
Avenue  SVV     VVashmfiton   DC  20591; 
Irlephone   (2021  2(!''-9250 

The  Proposed  Rule 

Or.  ]unv  21    19H«.  a  Notice  of  Proposed 
RjlcniakinK  was  published  in  the 
Federal  Register  to  establish  new  |et 
RiMiie  HiKh  l^vel  Route  1-396  from 
Shfrbrooke.  PQ  Canada,  via  FJan«or. 
MF  to  Halifax   NS.  Canada  (.53  FR 
23258)  Transport  Clanada  requested  this 
route  to  provide  an  efficient  routinR  for 
traffic  between  Canadian  points  which 
cross  a  srsmt'iit  of  the  New  Fji«land 
art'a 

Summary  of  Comments 

Comnnents  were  received  from  the 
Boston  Air  Route  Traffif  Control  Center 
(ARTCC)  and  the  Department  nf 
Dffenst  (DODi  The  objections  to  the 
proposed  [-596  were  as  follows 

|-.=i9h  would  be  located  within 
airspac  e  that  has  high  density  military 
activity  and  training  Also  involved  are 
the  Air  Refueling  Tracks  AR  212  AR  2r^ 
and  .'XR  20.^  Therefore,  the  Boston 
AK TCC  and  the  DOD  stated  they 
( (insider  that  the  route  would  serve  no 
beneficial  purpose  to  the  pufilic  or  the 
National  Airspace  System. 

Cooclusiona 

The  FAA  has  decided  not  to 
implement  the  propoaed  }-590  aegment 
between  Sherbrook.  PQ.  Canada  and 
Bangor.  ME.  because  of  the  military 


activity  and  the  limited  time  of  u«e 
available  for  civil  traffic. 

List  of  Subjects  In  14  CFR  Part  75 

Aviation  safety,  )et  routes. 

The  Withdrawal 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Notice  of  Proposed 
Rulemaking,  Airspace  Docket  No.  88- 
AWA-4.  as  published  in  the  Federal 
Register  on  June  21,  1988  (53  FR  23258)  is 
hereby  withdrawTi. 

Authority:  49  U.S.C.  1348(a),  1354(a),  ISIO. 
Fxecutive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12.  1983);  14 
CFR  11.69 

Issued  in  Washington,  DC,  on  February  16, 
1989 

Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 

ln'orrnat!on  Division 

IFR  Doc  89-4966  Filed  3-2-89;  8;45  am) 
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14  CFR  Part  75 

[Airspace  Docket  No.  88-AWP-20] 

Proposed  Alteration  of  Jet  Route;  AZ 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  Jet  Route  J-212 
between  Buckeye.  AZ,  and  Palm 
Springs,  CA.  The  current  minimum  en 
route  altitude  (MEA)  northwest  of 
Buckeye  is  31.000  feet  mean  sea  level 
(MSL).  This  action  would  aid  in 
improving  the  flow  of  traffic  to  Palm 
Springs  and  the  Los  Angeles  Basin 
Airports  by  lowering  the  MEA  to  26,000 
feet 

DATES:  Comments  must  be  received  on 
or  before  April  10.  1989 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Western-Pacific  Region.  Attention; 
Manager.  Air  Traffic  Division.  Docket 
No  88-AWP-2G.  Federal  Aviation 
Administration,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
C.\  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p  m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916,  800  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9250. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  andiie 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Airspace  Docket  No.  88- 
AWP-20."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM] 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-230.  800  Independence 
Avenue  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  to 
alter  the  descnption  of  jet  Route  J-212 
between  Buckeye  and  Palm  Spnngs. 
Currently  the  MEA  between  Buckeye 
and  Palm  Springs  is  31.000  feet  MSL 
which  has  created  air  traffic  control 
problems  for  aircraft  amving  at  Palm 
Springs  and  the  Los  Angeles  Basin 
Airports.  Flight  inspection  data 
indicates  the  MEA  could  be  lowered  to 
26,000  feet  MSL  if  the  route  alignment  is 
changed.  This  action  would  imprny  e  the 
fiow  of  traffic  into  Palm  Sprinj.'s  and  the 
Los  Angeles  Basin  area.  Section  75  100 
of  Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  74O0.6D  dated  January  4. 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It. 
therefore — (1)  is  not  a  "ma)or  rule" 
under  Executi\  e  Order  12291,  (2]  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety,  Jet  routes 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authonty 
delegated  to  me.  the  Federal  Aviation 
Administrabon  proposes  to  amend  Part 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  75)  as  follows; 

PART  75— ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows 

Authority:  49  U.SC  1348(8)   1354laj  1510: 
Executive  Order  10854:  49  U  S  C  106(sl 
(Revised  Pub.  L.  97-449  January  12.  1983);  14 
CFR  11.69 

§75.100    [Amended] 

2.  Section  75.100  is  amended  as 
follows: 
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1-212  |K«vlMd| 

h'nm  SLiiifirM,  AZ.  Buckeye.  AZ.  LVT 
Itui  k.-vp  :«.1'I   jmj'Ml  *nd  Palm  SpniiK*  CA. 
MTI  MWl'Ml  rH^lirtli   :.)  Puim  Sprinx* 

Ih»  ici  111  W.nhinti'nn  IX'.  on  February  If* 
;  xtH 
HamUl  W   BvLkar, 

A/u/ioyer  Ampactf-Rules  and  At 
In'ormiilny  Ihvfitw 
|FR  Dot  rtw  4'#r  l-iled  3-2-»,  8  45  «m| 
■aLMQ  coo*  wio-  i>-a 


DEPARTMENT  Of  THE  INTERIOR 

Mineral*  Management  Servtc* 

30  CFR  Parte  202.  206,  210,  and  212 

Revlalon  of  Qeothermal  Resourcea 
Valuation  Regulation*  ar>d  Related 
TopJc* 

aqcncy:  MiiitTrtls  Mrtnfl«fmt'nl  S«tvI(  »• 
MV1S|   liit»T!or 

actiom:  Notice  of  extension  of  public 
comment  period  and  public  heanng 

SUMMARY:  The  Minerals  MrinHK*'mcnl 
bi;r\  11  !•  l.MMSI  hi-rrhy  gwes  nutii;»;  that 
II  is  exlendiii«  th>'  public  comment 
;i<",    ■!    iti  i!i  Ni'hi  »■  of  Proposfil 
t-'  .!.M:i.iki:ik;    v\hi>  h  AiH  piililishfi)  III  'he 
Kwljfral  KrtX'*l'*f  ""  jiinuary  5   I'iHVl  \'A 
KK  .l.'>-4i   [T'lpi'^iiK  "o  Hmenil  hiuI  ilanfy 
flXlslinn  r>'X!.:,i',i>!:s  lo  (Jcfmt'  the  vrtliic 
for  royalty  purpoMfs  iif  uruthcrnial 
resources  pniduit-ii  fmm  KfiltTHl  lands 
administered  by  the  Department  of  the 
Interior  and  the  Department  of 
Axnculturp  In  response  to  requests  for 
Hilililional  time.  MMS  is  e\ten<linjj  the 
comment  period  from  March  8.  1989,  to 
April  17.  1««« 

OATt:  Written  comments  must  be 
fftt-ived  on  or  before  Apnl  17.  1089.  A 
heanng  will  be  held  on  March  28,  1980, 
8  ;K)  am.  to  4  p  m  In  !  -io-'a  lod. 
(Ailorado. 

AOOAf  ts:  Written  comments  may  be 
ni.iiled  to  Minerala  Manant'ment 
Service.  Riiyaify  Manasemfnt  F'rnjjram. 
Rules  and  Procedur»'8  Bruni.h.  LVnvpr 
Federal  Center,  Building  85,  P  O  Box 
2.S1(V>  MmiI  Stop  mz.  DenvtT.  Colorado 
mi:' ■      \"'-ition   Dennis  (J   White  nmb 

III.'  iiciriiig  will  be  held  in  the 
auditorium,  building  25.  Denver  FfdfT.il 
<  .Mi'-T  Hth  and  Kipling  Streets, 
1  ,t'kf^>  111(1.  ("olorado 

FOe  FUNTHEM  IMFOMMATIOM  COMTACT 

l).-!;-:is  (      V\h;'(  (inid    (   \:  >■'    H  ,.ri  :i:ul 

I'm.  cdiir-'H  Hrani-h.  iJO.Jj  JJl   J4JJ.  [ilS] 
326-3432 


DbIi-  Fftiruary  2A.  IMS 
Thonvas  M   Camhofar. 

Acting  Uirvi  tor.  Sfinfra.'s  \tanagement 
Sen  ice 

[W.  1J(.<    («»-S<i51  Filfd  i-Z-e»  8  45  am] 
aNjjMO  cooa  uio  mm  m 


DEPARTMENT  OF  AGRICULTURE 
For*«t  Service 
3«  CFR  Part  290 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  8380 
|AA-340-«»-4332-021 

Cave  Resource*  Management 

AQENCV:  Kurt'st  SvrvK  f.  .'Xgriculturc. 
HurtMii  iif  Uinil  MfinHSf-ment.  Interior 
ACTION:  .•\iiv,ii'.(  f  nnt:rt>  of  propcist-d 
ruled:  .ikiiiK 

■UMMARV:  The  Federal  Cave  Resources 

l*r<)tection  Act  of  1<WW  [Wih  L.  100-691) 
(the  Act)  requires  thf  prdtectiun  and 
maintenance,  to  ihf  extent  practical,  of 
»i«nifuHnt  CHVPS  nn  FcdtTHl  lands 
.Kimiiiistered  by  the  Sfi  rt'tiint-s  of 
.•\>{ru  ulture  anil  \hf  Intfruir  The  Ai  t 
ri'ijuirt's  the  SecretaPKS  of  AKru.ulture 
anil  the  Interior  tn  is.mit'  rej^ulations  to 
MchicM'  the  piirposfs  of  the  Ai  t   The 
remiiiifioPH  prdniiilkjiilcd  l>\  the 
respfi  '  ■>  I'  Si'i  rf'.inrs  arc  to  )>>• 
de\ cii'pt'il  I. uoptTii^Ari'v    and  In  the 
extent  practical  the  ri'«i.la!ion.s  are  In  he 
s::::;!,ir  T)f  re«iil.t!ioriM  arc  to  irn  luiic, 
'   .'  ;;■  '•  '.'<-  .i:niicd  tii  i  rilcn.i  for  i.hc 


icntifii  alKiri  of  siK! 


an! ( a\ fs 


The 


Department  of  the  Interior  and  (he 
Department  tif  .Agriculture  have  formed 
an  interaKem  y  team  to  prepare  the 
reKuIafions,  and  recjuest  suggestions 
from  the  puhlii  on  l+ie  lonteni  of  the 
rules,  and  particularly  suggestions  as  to 
critena  for  determining  what  constitutes 
a  significant  cave 

OATl:  Comments  should  be  submitted 
by  April  3.  1989  Comments  re(  eivrd  or 
postmarked  after  this  date  may  not  he 
considered  m  developing  the  proposed 
rulemaking  This  limitation  of  time  to 
commeni  is  essential  because  the  .Act 
requires  final  re^julations  to  be  issued  by 
August  18.  1989 

ADORE**:  Comments  should  be  sent  to 
the  ^I'.'cr.igency  team  at  the  following 
adtliesft   Direi  tor  (140).  Bureau  of  l,<i:ul 
MatMbjeniei't   Room  5555.  Main  Interior 
HuiidinK,  IrtOi)  C  Street  .\W  . 
Washinxi m.  DC  20240  Comments  will 
be  .n  .i:la!)le  for  public  review  at  the 
abo'.  c  adlrcs'*  Juring  regular  business 


hours  [7  45  am.  to  4  15  p.m.),  Monday 
through  Friday. 

rom  FUfrrHCR  iNKXtnATtOM  cotrrAcr: 

Robert  Hellie,  (202)  343-6064,  Delmar 
Price,  (202)  343-9353,  or  Tom  Lennon, 

(202)  447-7-54 

•UPFLlMEirrANY  iNFOftMATiON:  To  assist 
persons  providing  suggestions  on  the 
regulations,  the  following  is  a  brief 
summary  of  the  ma)or  provisions  of  the 
Federal  Cave  Resources  Protection  Act, 
contained  mainly  in  sections  4.  5,  and  6 
of  the  Act.  the  sections  guiding  Federal 
agencies  in  the  administration  of  cave 
resourcea. 

Regulations  are  to  be  issued  by  both 
the  Secretary  of  Agriculture  and  the 
Secretary  of  the  Interior  not  later  than  9 
months  after  enactment  of  the  Act.  The 
regulations  shall  include,  but  not  be 
limited  to.  cntena  for  the  identification 
of  signifirant  caves 

The  Secretary  of  Agriculture  and  the 
Secretary  of  the  Intenor  are  to  take  sue  h 
actions  as  may  be  necessary  to  further 
the  purposes  of  the  Act.  which  shall 
include,  but  not  be  limited  to. 
preparation  of  an  initial  list  of 
signifu  ant  caves  for  lands  under  their 
respective  lunsdictions  The  initial  list  is 
required  to  be  prepared  not  later  than  1 
year  after  publication  of  the  final 
regulations  and  to  apply  the  significance 
cntena  defined  in  the  regulations  The 
list  IS  to  be  developed  after  consultation 
with  appropriate  private  sector 
interests,  ini  hiding  cavers  The  initial 
list  of  significant  ciaves  is  also  required 
to  fie  updated,  again  after  consultation, 
on  a  periodic  basis  The  updating 
process  is  required  to  he  descnbed  by 
poll!  y  or  regulation  and  include 
man.igement  measures  to  assure  that 
caves  under  consideration  for  the  list 
are  protected  dunng  the  period  of 
ronsideratitin  Caves  recommended  to 
the  respective  Secretaries  for  possible 
inclusion  on  the  list  shall  be  added  to 
the  list  if  the  respective  Secretaries 
determine  that  they  meet  the  cntena  for 
significance  as  defined  in  the 
regulations 

.•\,  lions  to  be  taken  by  the  respective 
Serrelaries  are  also  to  provide  for  the 
regulation  or  restnction  of  use  of 
signifnant  caves  as  are  considered 
appropriate,  entering  into  management 
agreements  with  persons  of  the 
scientific  and  recreational  caving 
community,  and  the  appointment  of 
appropriate  advisory  committees 

rhe  respective  Secretaries  are  to 
insure  that  significant  caves  are 
considered  in  the  preparation  of  any 
land  management  plan,  if  the 
preparatifin  or  revision  of  the  plan 
begins  after  the  date  of  enactment  ot  the 


Act.  Both  Secretaries  are  also  required 
to  foster  communication,  cooperation, 
and  the  exchange  of  information 
between  their  respective  agency  land 
managers,  those  who  utilize  caves,  and 
the  public. 

The  Act  also  provides  the  respective 
Secretaries  authority  to  issue  permits  for 
the  collection  and  removal  of  cave 
resources,  including  the  posting  of  bonds 
to  insure  compliance  with  the  provisions 
of  any  issued  permit.  The  Act  also 
provides  for  the  revocation  of  permits 
for  violations  of  the  Act  or  the  permit. 
Special  provisions  for  the  regulation  of 
cave  resources  located  on  Indian  lands 
are  also  contained  in  the  Act.  ' 

Sections  7  and  8  of  the  Act  contain 
provisions  pertaining  to  prohibited  acts 
with  respect  to  cave  resources  and  the 
criminal  and  civil  penalties  which  may 
be  imposed  for  violation  of  the  Act,  the 
regulations,  or  any  permit  issued  under 
them. 

Comments  and  suggestions  are  invited 
on  how  the  regulations  might  address 
the  requirements  of  the  Act  Because  the 
Act  applies  to  lands  administered  by 
both  the  Department  of  Agriculture  and 
the  Department  of  the  Interior,  a  joint 
interagency  team  has  been  established 
to  develop  the  regulations  called  for  by 
the  Act.  Representatives  on  the 
interagency  team  include  specialists 
from:  Forest  Service  (Department  of 
Agriculture);  Bureau  of  Land 
Management,  National  Park  Service. 
Fish  and  Wildlife  Service,  Bureau  of 
Indian  Affairs,  and  Biu^au  of 
Reclamation  (Department  of  the 
Interior). 

To  simplify  coordination  requirements 
and  to  facilitate  public  submittal  of 
comments,  they  should  be  sent  to  the 
address  given.  Copies  of  the  comments 
will  then  be  distributed  to  the  other 
Federal  agencies  involved. 
Geor^  S.  Dunlop, 

Assistant  Secretary,  Natural  Resources  and 
Environment 

|amea  E.  Caaoo. 

Acting  Assistant  Secretary  of  the  Interior. 
|FR  Doc  89-4968  Filed  3-2-89:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

ICC  Docket  No.  87-124;  FCC  89-55] 

Telephone  Hearing  Aid  Compatibility 

agency:  Federal  Communications 
Commission  (Commission). 
Acnoir.  Proposed  rules. 


SUMMARY:  The  Commission  proposes  to 
amend  Part  68  of  its  rules  to  require 
nearly  all  telephones  manufactured  in  or 
imported  into  the  United  States  after 
August  16, 1989,  to  be  hearing  aid 
compatible.  These  rule  modifications  are 
being  made  to  ensure  that  hearing 
impaired  persons  have  reasonable 
access  to  telecommunications  services 
and  equipment  and  to  comply  with  the 
Hearing  Aid  Compatibihty  Act  of  1988. 
DATES:  Comments  must  be  received  on 
or  before  March  9, 1989,  and  reply 
comments  on  or  before  March  20, 1989. 
AOORESS:  Comments  shall  be  filed  with 
the  Federal  Communications 
Commission,  Washington.  DC  20554  as 
prescribed  in  §§  1415  through  1.419  of 
the  Commission's  Rules. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  James,  (202)  634-1831. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  FM»RM  in  CC  Docket  No. 
87-124  adopted  by  the  Commission  on 
February  13, 1989,  and  released  on 
February  16, 1989.  The  full  text  of  the 
item  may  be  examined  in  the 
Commission's  Docket  Branch,  Room  230. 
1919  M  Street  NW.,  Washington,  DC, 
during  regular  business  hours  or 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services.  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
telephone  (202)  857-3800. 

FTsJPRM 

The  Commission's  current  rules 
require  telephones  classified  as 
"essential" — meaning  telephones 
provided  for  emergency  use,  coin 
telephones  and  other  telephones 
frequently  used  by  the  hearing 
impaired — be  internally  compatible  with 
hearing  aids.  A  number  of  parties  have 
presented  arguments  to  us  suggesting 
that  these  rules  may  not  be  enough.  In 
response,  the  Commission  initiated  CC 
Docket  No.  87-124,  to  gather  information 
on  what,  if  any,  additional  rules  or  rule 
revisions  are  needed  to  assure  that  the 
disabled  of  America  have  reasonable 
access  to  telecommunications  services. 
In  the  NPRM  phase  of  this  proceeding, 
the  Commission  proposed  that  the 
definition  of  "essential  telephones"  be 
expanded  to  include  all  credit  card 
telepl^ones  and  workplace  telephones 
located  in  common  areas  likely  to  be 
used  by  hearing  impaired  employees. 

On  August  17, 1988,  the  "Hearing  Aid 
Compatibihty  Act  of  1988"  (HAC  Act) 
was  enacted.  This  law  amends  section 
710(b)  of  the  Communications  Act  of 
1934.  It  requires  almost  all  telephones 
manufactured  in  or  imported  into  this 
country  more  than  one  year  after  its 
enactment  to  be  hearing  aid  compabble. 


The  new  law  exempts  refurbished, 
repaired  or  resold  telephones, 
telephones  used  with  public  and  pnvate 
mobile  radio  services,  and  secure 
telephones  used  for  classified 
communications.  The  HAC  Act  provides 
a  three  year  grace  penod  for  cordless 
telephones  before  they  must  comply 
with  the  requirement-  It  directs  the 
Commission  to  review  the  exceptions 
for  public  and  private  mobile  telephones 
periodically  and  to  rescind  them  if  they 
are  no  longer  warranted.  Also,  the  HAC 
Act  grants  the  Commission  authority  to 
waive  the  hearing  aid  compatibility 
requirement  with  respect  to  new- 
telephones  if  telephone  manufacturers 
can  demonstrate  it  is  infeasible  or  too 
costly  to  meet  this  standard  In  this 
FNPRM.  the  Commission  proposes  to 
amend  Part  68  of  its  rules  to  comply 
with  the  HAC  Act. 

In  accordance  with  5  U.S.C  603(al.  the 
Federal  Communications  Commission 
concludes  that  the  proposed  rules  will 
not  have  a  significant  adverse  economic 
impact  on  small  entities. 

Comments  on  the  proposed  rules  are 
sought. 

List  of  Subjects  in  47  CFR  Part  68 

Hearing  aid  compatible  telephones. 
Notice.  Technical  standards 

Legal  Basis 

This  FNPRM  seeking  to  amend  Pari  68 
of  the  Commission's  rules  is  issued 
pursuant  to  authonty  contained  in 
sections  1  and  4(i)  of  the 
Communications  Act  of  1934.  as 
amended,  and  the  Hearing  Aid 
Compatibility  Act  of  1988. 

Federal  Communications  Commission. 

Donna  R.  S«arcy. 

Secretary. 

[FR  Doc.  89-4403  Filed  3-2-S9  8  45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  525,  546,  and  552 
[GSAR  Notices  5-242  and  5-256] 

General  Service*  Administration 
Acquisition  Regulation;  Foreign 
Acquisition  and  Quality  Assurance 

agency:  Office  of  Acquisition  Policy. 

GSA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  notice  invites  comments 
on  a  proposed  change  to  the  Genera! 
Services  Administration  Acquisition 
Regulation  (GSAR).  Chapter  5  (APD 
2800.12).  that  would:  (1)  amend  sections 


"068 
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■iJS  IDS   ^J,S  lll.V  :"(!   rtrid  SJ,-)  lavi  to 
^iiTiplifv  rt'mildtiiry  (rivfrHXf  "ri'l 
[ir»'«(  rihf  rtn  Hmcniled  Huy  Am«rii  an 
Art  —  HHnd  or  Mfaminnx  Tools  or 
Slainlfss  Slf-cl  Flatwrtrt>  pnivision  mii!  .t 
Notice  of  FY<)(ur»Tilerit  Kfstrution  — 
Mrttiii  or  MfrtsunnK  lools  or  Strt;nle88 
Stf«>l  Klrfivvfir*"  (  lause;  [2]  rtdii  shi  tion 
5JS  M)2.  to  provide  poliry  applh  aSle 
when  conlrHctinjj  under  the  B»il<iii(:e  of 
Prtynif'nts  Provram.  (J)  retitle  ijrui  revist- 
Hfclion  S«!5  MV  to  simplify  rexulrftory 
(■overuse  tind  prt-icrihe  th»'  renunibt-ri'd 
Kligible  IVoducts  from  Nondesixiidtcd 
Countries — Waiver  clause.  (4)  revise 
section  546  '^lO  to  prescribe  three  new 
warranty  clauses.  (5|  revise  sections 
S52  2J.\^n  and  SS2  2J.V"1  to  include 
stainU'SS  steel  flatware  in  the  provision 
and  .  l.iiisf   |H|  delete  sec  tions  552  225- 
72  and  552.225-71.  CI  renumt)er  and 
revise  section  552  225-74  to  clarify 
rexulatory  coverage.  (H|  add  sec  turn 
552.246-17  to  provide  the  text  for  the 
Warranty  of  Supplies  of  a  Nonromplen 
Nature  c  lause  with  an  Alternate  I  to  be 
used  for  commercial  items,  and  (9|  add 
hections  552  24«-  73  and  552  24«-74  to 
[■rovide  the  text  of  the  Warranty  — 
Multiple  Award  S<:hedule  and 
Warranty — International  Multiple 
Award  Schedule  c;lau»es 
OATI:  C^)mmei>ls  are  due  in  wriflnjj  on 
1  r  before  April  .)  19tW 
AOOncU:  Comments  should  he 
iiddressed  to  Ms  Marione  A.shb>,  Office 
of  CiSA  Acquisition  Policy  and 
ReRulations  (VP).  IHth  and  ¥  Streets. 
NW.  Room  4t)2fl.  WashinKton.  DC  21)4<)5 
FO«  rUfm^R  INF0RMAT1OM  CCHTTACT: 
Mr  Paul  Unfield,  Office  of  (;SA 
Acquisition  Policy  and  Regulations, 
(2021  .Virt-  1224 

Bur^lMCNTARY  IMTORMATIOM:  The 
Director.  Offic;e  of  Vianasement  and 
Hudxet  (OMBl.  by  memorandum  dated 
Dec  emt)er  14.  XSitH.  exempted  certain 
procurement  renulalions  from  Executive 
Order  122M1    Ihe  exemption  applies  to 
this  proposed  nile  The  General  Services 
Administration  ((iSA)  certifies  that  this 
document  will  not  have  a  sixnific  ant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Rexulatory 
Flexibility  Act  (5  U  S  C  601  et  seq  )  The 
number  of  small  entities  to  which  the 
restrictions  in  Part  525  would  apply  is 
considered  not  si){nific;ant  in  relation  to 
the  total  number  of  small  entities  that  do 
fi'isincss  with  the  (General  S^-rvues 
Administration   To  the  extent  that  the 
warranty  clauses  prescribed  in  section 
546  710  rely  on  the  contractor's  standard 
commercial  warranty,  the  rexulatory 
impac  I  on  small  entities  is  also 
considered  insixmfic  ant    I'herefore.  no 
r>'mil,itory  flexibility  analysis  has  been 
prepiired   The  Buy  .Ar-tii-rn  .in  Ac  t  —Hand 


or  Measunnx  Tools  or  Stainless  Steel 
Flatware  clause  at  552  255-70  contains 
an  information  collection  requirement 
which  requires  the  approval  of  OMB 
uniier  se<;tion  3504|h)  of  the  Paperwork 
Rfciuction  .Act  The  collection 
requirement  in  section  552.225-70  has 
previously  been  approved  by  OMB  and 
a88i«ned  Control  No  3090-0198  Since 
the  collection  requirement  is  being 
amended  to  mclucJe  stainless  steel 
flatware,  this  proposed  rule  has  been 
submitted  to  OMB  for  approval 
Comments  on  the  information  collection 
requirement  in  GSAR  552.225-70  may  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs  of  O.MB.  Attention 
Desk  Officer  for  GSA,  Washington.  DC 
2t)503  The  title  of  the  collection  is 
"Ceneral  Services  Aciministration 
Accjuisitivin  Rexuiation  |(JSAR).  Part 
525.  Foreign  Acquisition  "  The  provision 
at  CSAR  552  225-:'0  requires  offerors  to 
identify  items  that  are  foreign  end 
products  and  the  amount  of  import  duty 
applicable  to  each  item.  The  information 
IS  needed  by  the  contracting  office  to 
comply  with  procurement  restnctions 
for  hand  or  measuring  tools  and 
stainless  steel  flatware  contained  in 
CSA  and  [X)D  Appropnation  Acts.  The 
respondents  are  offerors  on  GSA 
acquisitions  for  hand  or  measuring  tools 
and  stainless  steel  flatware  The 
estimated  annual  burden  for  this 
collei:tion  is  6  7  hours  This  is  based  on 
an  estimated  average  burden  hour  per 
response  of  0  16,  a  proposed  frequency 
of  1  response  per  respondent,  and  an 
estimated  number  of  respondents  of  40. 

Ust  of  Subjects  in  40  CFK  Parts  525.  546, 
552. 

Government  procurement. 

1  The  authonty  citation  for  46  CVR 
Parts  525.  546.  and  552  continues  to  read 
as  follows 

Authority  40  U  S.C.  486<c|  | 
PART  52S— f  OREIQN  ACQUISITIONS 

2  Sections  525  105.  525  105-70.  and 
525.107-71  are  revised  to  read  as 

follows: 

525.105    Evaluating  offarm. 

(a)  Proposed  awards,  under  FAR 
25  105.  must  be  submitted  to  the  HQA  or 
a  designee  for  approval  A  statement  of 
facts  containing  the  following 
information  should  be  submitted  for 
approval 

(1)  Description  of  the  item(8l. 
inc  luding  unit  and  quantity 

12|  Estimated  cost 

( ))  Statement  as  to  whether  duty  is 
included  in  the  estimate  cost  and.  if  not. 
the  reasons  for  exc:lusion. 


(4)  Transportation  costs  for  delivery 
to  destination  if  the  item  is  to  be 
procured  fob  ongin 

(5)  Country  of  origin. 

(6)  Name  and  address  of  proposed 
contractorjs) 

(7)  Brief  statement  as  to  necessity  for 
procurement 

(8)  Reasons  supporting  request  for 
approval  explaining — 

(i)  Why  the  cost  would  not  be 
unreasonable  or  inconsistent  with  the 
public  interest  when  award  to  a 
domestic  concern  for  more  than  $250,000 
would  be  made  to  a  small  business  or 
labor  surplus  area  concern  after  the  12 
percent  factor  is  applied,  but  not  to  a 
firm  after  the  6  percent  is  applied. 

(ii)  Any  proposed  rejection  of  an 
acceptable  low  foreign  offer  to  protect 
essential  national  secunty  interests  or 
rejection  of  any  offer  for  other  reasons 
of  national  interest,  when  the  Trade 
Agreements  Act  of  1979  is  not 
applicable. 

(b)  A  determination  to  reject  a  foreign 
offer  using  differentials  greater  than 
those  provided  at  FAR  25  105  may  be 
made — 

(1)  If  necessary  to  protect  national 
secunty  interests;  and 

(2)  After  the  HCA  or  a  designee 
obtains  advice  from  the  Director, 
Federal  Emergency  Management 
Agency  The  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget,  must  be  apprised  of  the  facts  of 
each  case  where  such  a  determination  is 
made. 

S2S.10S-70    Evaluating  oftara    hand  or 
maaauring  loota  or  ataMaaa  Btaal  flatwara 
for  otttar  than  tha  Dapartmant  of  Dafanaa 
(DOOV 

(a)  Definitions-  "Hand  or  mesunng 
tool."  as  used  in  this  section,  means 
Groups  51  and  52  in  Cataloging 
Handbook  H2-1,  Federal  Supply 
Classification  Part  I.  Groups  and 
Classes,  published  by  the  Defense 
Logistics  Agency,  Defense  Logistics 
Services  Center,  Battle  Creek,  Michigan. 

(b)  GSA  Appropnation  Act 
restrictions.  (1)  The  current  GSA 
Appropriation  Act  restricts  the 
acquisition  of  any  hand  or  measuring 
tool  and  stainles  steel  flatware  to 
domestic  end  products,  except  to  the 
extent  the  Administrator  of  General 
Services  or  a  designee  determines  that  a 
satisfactory  quality  and  sufficient 
quantity  are  unavailable  from  sources  in 
the  L'nited  States  or  its  possessions  or 
except  as  prescnbed  by  section  6- 

104  4(b)  of  the  Armed  Services 
Procurement  Regulations  (ASPR)  in 
effect  on  June  15,  1970. 


(2)  For  hand  or  measuring  tools,  the 
GSA  Appropriation  Act  further  provides 
that  a  factor  of  75  percent  is  to  be  used 
in  evaluating  foreign  end  products  in 
lieu  of  the  50  percent  in  ASPR  6-104.4(b). 

(c)  Evaluation  procedures.  Offers  for 
hand  or  measuring  tools  or  stainless 
steel  flatware  must  be  evaluated  using 
the  following  procedures  adapted  from 
ASPR  6-104.4(b). 

(1)  An  offer  of  an  end  product 
manufactured  in  Canada  will  be 
evaluated  on  the  same  basis  as  a 
domestic  end  product  after  applicable 
duty,  determined  under  19  U.S.C.  1201  is 
included,  irrespective  of  whether  or  not 
a  duty-free  entry  certificate  will  be 
issued. 

(2)  Any  other  offer  of  a  foreign  end 
product  must  be  evaluated  at  the  greater 
evaluated  price  determined  by 
increasing  either  (i)  the  net  value  of  the 
offer  (exclusive  of  duty)  by  50  percent 
(75  percent  for  hand  or  measuring  tools) 
or  (ii)  the  gross  value  of  the  offer 
(inclusive  of  duty)  by  6  percent. 

(3)  A  12  percent  factor  must  be  used  in 
(c)(2)(ii)  above,  when  (i)  a  small 
business  or  any  labor  surplus  area 
concern  submits  the  low  acceptable 
domestic  offer  or  (ii)  an  otherwise  low 
acceptable  domestic  offer  would  result 
in  a  contract  not  to  exceed  $100,000 
based  on  its  application,  but  not  on  the 
application  of  the  factors  in  (c)(2)(i)  and 
(ii). 

(4)  If  a  contract  exceeding  $100,000  to 
a  small  business  or  labor  surplus  area 
concern  would  result  under  the 
circumstances  in  (c)(3)(ii),  the  matter 
must  be  submitted  to  the  HCA  for  a 
decision  whether  such  award  would 
involve  unreasonable  cost  or  be 
inconsistent  with  the  public  interest 

(5)  The  above  evaluation  must  be 
applied  on  an  item-by-item  basis  or  to 
any  group  of  items  on  which  award  may 
be  made  as  specifically  provided  by  the 
solicitation.  Award  on  the  domestic 
offer  will  be  made  when  any  tie  results 
from  the  foregoing  procedures. 

(d)  Solicitation  provision.  The 
contracting  officer  shall  insert  the 
provision  at  552.225-70,  Buy  American 
Act — Hand  or  Measuring  Tools  or 
Stainless  Steel  Flatware,  in  solicitations 
for  the  acquisition  of  hand  or  measuring 
tools  or  stainless  steel  flatware  for  other 
than  Department  of  Defense 
requirements. 

52S.10S-71    Proeuramant  of  hand  or 
inaaaurlna  tnnli  or  ataMaaa  ataal  Hahaara 
forDOO. 

(a)  Definitions.  "Domestic  end 
product,"  as  used  in  this  section,  means 
a  hand  or  measuring  tool,  other  than  an 
electric  or  air-motor  driven  hand  tool,  or 
stainless  steel  flatware,  that  Is  wholly 


produced  or  manufactured,  including  all 
components,  in  the  United  States  or  its 
possessions. 

"Electric  or  air-motoi  driven  hand 
tool."  as  used  in  this  section,  means  a 
domestic  end  product  if  the  cost  of 
components  produced  or  manufactiu^d 
in  the  United  States  exceeds  75  percent 
of  the  cost  of  all  components  in  the  end 
product. 

"Stainless  steel  flatware,"  as  used  in 
this  section,  means  nonstock  items  of 
stainless  steel  flatware  purchased  for 
EKDD  and  items  with  the  following 
National  Stock  Numbers  (NSN):  7340- 
00-060-6057;  7340-00-205-3340;  7340-00- 
205-3341;  7340-00-241-8169;  7340-00- 
241-8170;  7340-00-241-8171;  7340-00- 
559-8357;  734O-0O-68ft-1055;  7340-00- 
721-6316;  7340-00-721-«971. 

(b)  DOD  Appropriation  Act 
restrictions.  (1)  Except  for  purchases  of 
$25,000  or  less,  DOO  is  prohibited  from 
acquiring  hand  or  measuring  tools  or 
stainless  steel  flatware  (see  525.105- 
71(a)).  that  are  not  domestic  end 
products,  except  in  the  case  of  stainless 
steel  flatware,  when  the  Secretary  of  the 
department  concerned  determines  that  a 
satisfactory  quality  and  quantity 
produced  or  manufactured  in  the  United 
States  or  its  possessions  are  not 
available  when  needed  at  domestic 
market  prices. 

(2)  In  GSA  procurements  of  such  tools 
or  flatware,  a  determination  must  be 
made  by  the  appropriate  Commodity 
Center  Director  whenever  GSA  applies 
the  current  DOD  Appropriation  Act 
restrictions.  TTiis  determination  must  be 
made  on  a  case-by-case  basis,  whenever 
(i)  DOD  requirements  are  included  in  the 
solication  and  (ii)  the  hand  or  measuring 
tools  or  stainless  steel  flatware  are 
available  from  domestic  sources. 

(3)  The  basis  for  applying  the  DOD 
Appropriation  Act  restrictions  to  GSA 
acquisitions  is  the — 

(i)  Statutory  prohibition  on  DOD, 
which  applies  when  DOD  requisitions 
such  items,  regardless  of  whether  or  not 
it  is  from  the  GSA  stock  program; 

(ii)  Impracticality  of  establishing  a 
dual  supply  system  to  satisfy  the 
requirements  of  civilian  and  military 
agencies;  and 

(iii)  Language  in  the  GSA 
Appropriation  Act,  which  provides  for 
the  rejection  of  any  offer  when  it  is 
considered  necessary  for  reasons  of 
national  interest  under  ASPR  6- 
104.4{d)(3)(li). 

(c)  Contract  clause.  The  contracting 
officer  shall  insert  the  clause  at  552^25- 
71,  Notice  of  Procurement  Restriction — 
Hand  or  Measuring  Tools  or  Stainless 
Steel  Flatware,  in  solicitations  and 
contracts  for  the  acquisition  of  hand  or 
measuring  tools  or  stainless  steel 


flatware  when  the  Commodity  Center 
Director  makes  a  determination  under 
525.105-71(b). 

3.  Section  525.302  is  added  to  read  as 
follows: 

52S.302    PoNcy. 

(a)  Decisions  under  FAR  25  302fb)(3) 
must  be  supported  as  provided  in 
525.108-70(8). 

(b)  Use  of  a  greater  differential  than 
provided  in  FAR  25.302(c)  may  be 
authorized  by  the  HCA  or  a  designee. 

52S.370    ( Removad  ] 

4.  Section  525.370  is  removed 

5.  Section  525.407  is  retitled  and 
revised  to  read  as  follows: 

525.407    Solicitation  proviaion  wx) 
contract  dauaa. 

The  contracting  officer  shall  insert  the 
clause  at  552.225-72.  Eligible  Products 
from  Nondesignated  Countnes — Waiver, 
in  sohcitations  and  contracts  subject  to 
the  Trade  Agreements  Act. 

546.470-3  and  S4S.470-4    [Ramovad] 

6.  Sections  546.470-3  and  546.470-4 
are  removed. 

7.  Section  5456.710  is  revised  to  read 
as  follows: 

546.710    Contract  Ctauaaa. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  552.246-17,  Warranty  of 
Supplies  of  a  Noncomplex  Nature,  \s\ 
solicitations  and  contracts  instead  of 
FAR  52.246-17.  If  commercial  items  are 
to  be  acquired,  the  clause  at  552.246-17 
must  he  used  with  Alternate  1  instead  of 
FAR  52.246-17  with  its  Alternate  1. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  552.246-73.  Warranty- 
Multiple  Award  Schedule,  in 
solicitations  and  multiple  award 
schedule  (except  international  schedule) 
contracts. 

(c)  Tlie  contracting  officer  shall  insert 
the  clause  at  552.246-74.  Warranty- 
International  Multiple  Award  Schedule, 
in  sohcitations  and  international 
multiple  award  schedule  contracts. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  552.246-7a  Warranty  of 
Pesticides,  in  solicitations  and  contracts 
involving  the  procurement  of  pesticides. 

(e)  The  contracting  officer  shall  insert 
the  clause  at  552.246-75,  Guarantees,  m 
solicitations  and  contracts  for 
construction  when  the  contract  amount 
is  expected  to  exceed  the  small 
purchase  limitation. 
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PART  S52— SOUCfTATION 
PROVtSIOMS  AND  COffTRACT 

CLAUSES 

8  Sections  552  22S-70  and  552  r 
are  revised  to  read  as  follows 


71 


S52.22S-70     Buy  Anwrlcan  Act— Hand  or 

M«aaurln«  Tools  or  I 

Flatwi 


As  prescribed  in  525  105-70(01.  itiaert 
tlie  fotlowind  provision: 

Buy  KmmtcMB  Ad — Hand  or  M— ui  tny 
Tool*  or  aiifalft  SImI  FUfwmia  (XXX  1M«) 

Offer*  of  foreign  end  producU  will  b« 
evaluated  in  accordance  with  GSAR  525  105- 
70(c|  |4«  cm  5.2S.ll»-70<c)).  Offero™  that 
Intend  lo  lupply  for«i){n  nul  producU  BiMt 
ipecify  below  or  on  an  attachment  to  Ihu 
offer  the  amount  of  duty  (i)  applicable  if  a 
duty  free  •ntry  cartifkala  wma  not  tsaijed  (for 
Ctinadian  end  products  only!  or  (u)  inciudaed 
in  each  offered  price  (for  all  other  offen  of 
f<jr«tDn  end  products).  If  no  duty  is  apeciFied. 
t^^e  differential  in  GSAR  S25.106-71)(cH2Ki| 
«mU  b«  applietl  to  tba  offarad  prtca. 


fl^fT*  No. 

una 

Anmurt  o4  duly 

(*n(Jo««r»  and 

cants) 

(End  of  Provision) 

S52.23S-71     Nottc*  o(  Procuroraont 
Rootrlctloi>~"Hmd  or  MoooiirlhQ  Tools  oc 
StiMooo  SiMl  Flotarara. 

As  pmcribed  m  S25. 105- 71(c).  uisert 
ti.e  fullowin^  clause: 

hiolicm  af  P»iw.iaauiaiil  Iflatrictioo^Hand  or 
Maaaurta«  Toala  ar  Slatelaaa  Slaal  Flatwara 

(\xx  in«) 

|h)  Awarrla  ondar  (his  soiicitatlon  wll)  only 
Ik*  osada  to  aflarors  that  wll)  hn-ntah  liand  or 
mnaiunnj;  UhiIi  or  ilainles*  >teel  flatware 
that  are  domestic  eiul  products.  Pursuant  to 
the  rerjuirwnetits  of  the  current  Department  of 
IVfense  Appropriatkins  Act.  CSA  has 
detarmtaad.  id  accordance  with  Section  6- 
104  4  of  the  Annad  Sarvlcas  Procurement 
Reiiuidtuxi  (ft/lS/7a  that  H  la  In  Iha  iiiittonai 
Interest  to  reiecl  fi)reign  produtts  As  used  in 
this  clause — 

(1|  A  "domrsflr  end  prodnrt"  is  any  hand 
or  maasiiilnn  too),  except  for  an  electric  or 
air-notar  drtvan  hand  loot  or  stainless  steel 
flatwara,  wholly  produced  or  asanu/actured. 
Including  alt  components,  m  the  United 
Slates  or  Us  possessions;  or 

U)  Any  electric  or  etr-motor  drfven  hand 
li>ol  d  the  coal  of  Its  rompooents  produced  or 
manufsriurad  m  the  Ututad  Slates  exceeds  75 
percent  of  ihe  cost  of  all  lis  oomponenls. 

(b)  TiHil  lilts  or  sets  being  procured  under 
this  solicilation.  will  not  be  considered 
domestic  end  pruducis  if  any  individual  tool 


clatstfied  in  FSC  Crotip  51  or  52  and  induded 
in  a  tooi  Idt  or  set  la  not  a  domestic  end 
product  as  defined  in  paragraph  fa)  of  this 
clause.  Tht  restrictions  of  this  ctauaa  do  not 
apply  to  individual  iMnd  or  Bieasanng  tools 
that  are  cootauvad  in  the  tool  kit  or  set  but 
are  not  dasainad  in  FSC  Group  51  or  U. 

9  Section  552  225-72  is  revised  to  read 
as  follows: 

552.2afr-72    Ellglbio  producta  from 
nondsslgnossd  coMWtrl— . 

As  prescribed  in  525.407.  insert  the 
fulluwing  clause: 

Eliybia  Products  From  Niondaaignatad 
Countries  Waiver  (XXX  1989) 

(a)  In  accortlanca  with  the  Trade 
AgreemenU  Act  of  197«  and  48  CFR  25.402(b). 
no  eligible  product  wlxich  originates  in  a 
nondesignated  country  may  be  purchased  by 
a  Federnl  agtncy  Mowever.  this  restriction 
may  be  waived  before  award  when  it  is 
delemined  lo  be  In  the  national  interest 
Accordingiy.  oflera  lo  furnish  products 
originating  In  s  aandesifpia ted  country  may 
be  submitted  ui  raaponse  lo  thu  soltcitabon 
and  will  be  conskdered  for  award  d  a  waiver 
IS  oblained  from  Iha  U.S  Trade 
Representative  or  a  desL({nee  U9  U^  C.  2512) 
on  the  basis  that: 

(1 1  No  responsive  bid  or  technically 
arcrptable  offer  from  a  responsible  offeror  Is 
reci'ived  offerlnji  U  S  or  designated  country 
end  products  (4«  CFR  52.225-8  and  52  225-* h 
or 

(2)  Responsible  offerors  do  not  offer  a 
siiffH  lent  quantity  to  meet  the  Osvemment's 
rfquiretnents 

(tij  The  detemiLnaliua  to  scei  a  waiver  is 
at  Ihe  sole  discretion  of  the  acquvm^  activity, 
and  the  granting  of  such  wmver  will  be  at  the 
sole  discpption  of  the  U  S.  Trade 
Reprrsentalive  or  designee  (48  CFK  525  402  ) 

|F.nd  of  Clauee) 

552.22S-n  Mtd  S62.225-74    (RoMOVod) 

10  Sections  55Z225-73  and  552.225-74 
are  removed. 

11  Section  552.246-17  is  added  to  read 
as  follows 


552J44-17     Wwranty  o( 


o«a 


As  prescribed  in  546.710(a).  insert  the 
following  clause: 

Warranty  of  Supplies  of  s  Noncosoplex 
Nature  fXXX  1909)  (DEVIATION  FAR 
52J46-17) 

(rfj  Definitions.  "Acceptance."  as  used  in 
this  clause,  means  the  act  of  an  authonied 
representative  of  the  Government  by  which 
the  (.rovemmettt  assnroes  for  Itself,  or  as  an 
agent  of  anottier.  ownership  of  eKisting 
supplies,  or  approves  specific  services  as 
partial  or  complete  performance  ol  the 
contract. 

"Correction. '  ss  used  in  this  clause,  means 
the  •lumnation  of  a  defect. 

'Supplies.  '  as  used  In  this  clause,  means 
the  end  item  furnished  by  the  Cantiactor  and 
n-lated  services  required  under  the  contract. 
The  word  does  not  include  "data  " 


(bl  Contractor's  ohUgations.  (1) 
Notwithstandinf  Inspection  and  acceptance 
by  the  Government  of  supplies  furnished 
under  this  cortract,  or  any  concbtion  of  this 
ctmtracl  concerning  the  conchiaiveness 
thereoL  the  Contractor  warrants  that  for 


(i)  Ail  supplies  furnished  under  this 
contract  wiU  be  free  irtm  defects  in  material 
or  worlimanship  and  will  conform  with  all 
requirements  for  this  contract,  and 

(ill  The  preservation,  packagmg.  packing, 
and  marking,  and  the  preparation  for.  and 
method  of.  shipment  of  such  supplies  will 
conform  with  the  requirements  of  this 
contract. 

(2)  When  return,  correction,  or  replacement 
is  required,  transportation  charges  ar>d 
responsibility  for  the  supplies  while  in  trartsil 
shall  be  borne  by  the  Contractor.  However, 
the  Contractor's  liabibty  for  the 
transportation  charges  shaO  no<  exceed  an 
amount  equal  to  the  cost  of  transportation  by 
the  iLsual  comaercial  method  of  shipment 
between  the  place  of  debvexy  spcciTied  in  the 
contract  and  the  Contractor's  plant,  and 
return, 

(3)  Any  supplies  or  parts  thereof,  corrected 
or  furnished  in  replacement  under  this  clau-ie. 
shall  also  be  subject  lo  the  terms  of  this 
clause  to  the  same  extent  as  supplies  mitiany 
delivered.  The  warranty,  with  respect  lo 
supplies  or  (>arts  thereof,  shall  be  equal  in 
duration  to  that  In  paragraph  (bKl)  of  this 
clause  and  shall  run  frotn  the  date  of  delivery 
of  the  correcled  or  replaced  supplies. 

(4)  Aii  implied  warranties  of 
rnerchantability  and    ritness  for  a  particular 
purpose  "  are  excluded  from  any  ubligattun 
tonlHined  in  this  contract. 

|c|  Remedias  available  to  the  Govemvpr.t. 
(1)  The  Contracting  Officer  shall  give  wrirti  .n 
notice  to  Ihe  Contraclor  of  any  breach  of 
warranties  in  parsgniph  (b((l)  of  this  clause 
within -  _  " 

(2)  Withm  a  rcasooable  time  after  Ihe 
notice,  the  Contracting  Officer  may  either — 

(i|  Require,  by  written  notice,  lite  prompt 
rorreclion  or  replacement  of  any  suppbes  or 
parts  thereof  [inciuduig  preservation, 
packaging,  packing,  and  marking]  that  do  nut 
conform  with  the  requirements,  of  this 
contract  within  the  meaning  of  paragraph 
(h|(lt  of  this  clause:  or 

(ii|  Retain  such  supplies  and  reduce  the 
contract  pnre  by  an  amount  equitable  undrr 
the  circumstances.  When  the  nature  of  the 
defect  in  the  nonconforming  ilerr  is  such  thrff 
the  defect  affects  an  entire  batch  or  lot  of 
matenaL  then  lite  equitable  price  ad^tment 
shall  apply  lo  Ihe  entire  batch  or  lot  of 
material  from  which  the  nonconforming  item 
was  taken. 


'  Cunlrariinfi  Officer  >hall  ttdle  the  sper.ific 
p*nod  of  tlnw  aflar  Aehrwry  at  the  «p«>f.Ffif  d  erml 
whoaa  occarranoe  will  terainala  the  wi  tanfy 
penod.  «  f)    Ihe  number  of  milei  or  hours  n(  use.  or 
coml>indtiu>  of  any  appliciibl*  event  «  petioda  of 
time 

'  QjiitHLlnn  Officer  thaH  Inwrrt  specific  pienod 
of  Ume:  t.||.  "45  days  of  the  last  <ielri>«ry  urMier  this 
coatract.    or    4&  days  after  tkaoowsry  of  Ihe 
defect  )-  The  iiumi^er  of  days  specified  shiiil  b*  no 
leM  Chan  30. 
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(3)(i)  If  the  contract  provides  for  inspection 
of  supplies  by  sampling  procedures, 
conformance  of  supplies  or  components 
subject  to  warranty  action  shall  be 
determined  by  the  applicable  sampling 
procedures  in  the  contract.  The  Contracting 
OfTicer— 

(A)  May,  for  sampling  purposes,  group  any 
supplies  delivered  under  this  txintract; 

(B)  Shall  require  the  size  of  the  sample  to 
be  that  required  by  sampling  procedures 
specified  in  the  contract  for  the  quantity  of 
supplies  on  which  warranty  action  is 
proposed; 

(C)  May  project  warranty  sampling  results 
over  supplies  in  the  same  shipment  or  other 
supplies  contained  in  other  shipments  even 
though  all  of  such  supplies  are  not  present  at 
the  point  of  reinspection:  provided,  that  the 
supplies  remaining  are  reasonably 
representative  of  the  quantity  on  which 
warranty  action  is  proposed:  and 

(D)  Need  not  use  the  same  lot  size  as  on 
original  inspection  or  reconstitute  the  original 
inspection  lots. 

(ii)  Within  a  reasonable  time  after  notice  of 
any  breach  of  the  warranties  Bi>ecified  in 
paragraph  (b)(1)  of  this  clause,  the 
Contracting  Officer  may  exercise  one  or  more 
of  the  following  options: 

(A)  Require  an  equitable  adjustment  In  the 
contract  price  for  any  group  of  supphes. 

(B)  Screen  the  supplies  grouped  for 
warranty  action  under  the  clause  at  the 
Contractor's  expense  and  return  all 
nonconforming  supplies  to  the  Contractor  for 
correction  or  replacement 

(C)  Require  the  Contractor  to  screen  the 
supplies  at  locations  designated  by  the 
Government  within  the  continental  United 
States  and  to  correct  or  replace  all 
nonconforming  supplies. 

(D)  Return  the  supplies  grouped  for 
warranty  action  under  this  clause  to  the 
Contractor  (irrespective  of  the  f.o.b.  jjoint  or 
the  point  of  acceptance)  for  screening  and 
correction  or  replacement. 

(4)(i)  The  Contracting  Officer  may,  by 
contract  or  otherwise,  correct  or  replace  the 
nonconforming  supplies  with  similar  supplies 
from  another  source  and  charge  to  the 
Contractor  the  cost  occasioned  to  the 
Government  thereby  if  the  Contractor — 

(A)  Fails  to  make  redelivery  of  the 
corrected  or  replaced  supplies  within  the  time 
established  for  their  retiim;  or 

(B)  Fails  either  to  accept  return  of  the 
nonconforming  supplies  or  fails  to  make 
progress  after  their  return  to  correct  or 
replace  them  so  as  to  endanger  performance 
of  the  delivery  schedule,  and  in  either  of 
these  circumstances  does  not  cure  such 
failure  within  a  period  of  10  days  (or  such 
longer  period  as  the  Contracting  Officer  may 
authorize  in  writing)  after  receipt  of  the 
notice  from  the  Contracting  Officer  specifying 
such  failure. 

(ii)  Instead  of  correction  or  replacement  by 
the  Government,  the  Contracting  Officer  may 
require  an  equitable  adjustment  of  the 
contract  price  for  all  nonconforming  supplies, 
including  batch  or  lot  materials  which  have 
either  been  consumed  or  other  disposition 
has  been  made.  In  addition,  if  the  Contractor 
fails  to  furnish  timely  disposition  instructions, 
the  Contracting  Officer  may  dispose  of  the 


nonconforming  supplies  for  the  Contractor's 
account  in  a  reasonable  manner.  The 
Government  is  entitled  to  reimbursement 
from  the  Contractor,  or  from  the  proceeds  of 
such  disposal,  for  the  reasonable  expenses  of 
the  care  and  disposition  of  the 
nonconforming  supplies,  as  well  as  for  excess 
costs  incurred  or  to  be  inoirred. 

(5)  The  rights  and  remedies  of  the 
Government  provided  in  this  clause  are  in 
addition  to  and  do  not  limit  any  rights 
afforded  to  the  Government  by  any  other 
clause  of  this  contract. 

(6)  Unless  otherwise  provided,  this 
warranty  is  applicable  both  within  and 
outside  the  continental  limits  of  the  United 
States. 

(7)  In  addition  to  other  marking 
requirements  of  this  contract  the  Contractor 
shall  stamp  or  mark  the  supplies  delivered  or 
otherwise  furnish  notice  v^th  the  supplies  of 
the  existence  of  the  warranty.  The  marking 
should  briefly  include  (i)  a  statement  that  the 
warranty  exists,  (ii)  the  substance  of  the 
warranty,  (iii)  its  duration,  and  (iv)  who  to 
notify  if  the  supplies  are  found  to  be 
defective. 

(End  of  Clause) 

Alternate  I  (XXX  1969) 

If  commercial  items  are  to  be  acquired, 
substitute  the  following  for  paragraph  {b)(1) 
of  the  basic  clause  and  delete  paragraph 
(b)(4)  of  the  basic  clause. 

(1)  Notwithstanding  Inspection  and 
acceptance  by  the  Government  of  supplies 
furnished  under  this  contract  or  any 
condition  of  this  contract  concerning  the 
conclusiveness  thereof,  the  Ckintractor 

warrants  for all  supplies 

furnished — 

(i)  Are  of  a  quality  to  pass  without 
objection  in  the  trade  under  the  contract 
description: 

(ii)  Are  fit  for  the  ordinary  purposes  for 
which  the  supplies  are  used; 

(ill)  Are  within  the  variations  permitted  by 
the  contract  and  are  of  an  even  kind,  quality, 
and  quantity  within  each  unit  and  among  all 
units; 

(iv)  Are  adequately  contained,  packaged, 
and  marked  as  the  contract  may  require;  and 

(v)  Conform  to  the  promises  or  affirmations 
of  fact  made  on  the  container. 

12.  Sections  552.246-73  and  552.246-74 
are  added  to  i%ad  as  follows; 

552^46-73    Warranty— muttlpto  award 
sctwdule. 

As  prescribed  in  546.710(b).  insert  the 
following  clause: 

Warranty— Multiple  Award  Schedule  (XXX 
1989) 

The  Contractor's  standard  commercial 
warranty  as  stated  in  the  Contractor's 
commercial  pricelist  will  apply  to  this 
contract  if  its  warranty  is  equal  to  or  better 
than  the  warranty  required  by  552.246-17 
(Alternate  I). 

(End  of  clause) 

552.246-74    Warranty— International 
multiple  award  schedule. 

As  prescribed  in  546.710(c).  insert  the 
following  clause: 


Warranty — Intemational  Multiple  Award 
Schedule  (XXX  1969) 

Unless  specified  otherv^'ise  in  this  contract 
the  Contractor's  standard  commeraal 
warranty  as  stated  in  the  commercial 
pricelist  applies  to  this  contract  except:  (a. 
the  Contractor  shall  provide,  at  a  minimum  b 
warranty  on  all  nonconsumable  parts  for  a 
period  of  90  days  from  the  date  that  the 
Government  accepts  the  product  (b)  parts 
and  labor  required  under  the  warranty 
provisions  shall  be  supplied  free  of  charge; 
(c)  transportation  costs  of  returning  the 
products  to  and  from  the  repair  facility  or  the 
costs  involved  with  contractor  personnel 
traveling  to  the  CovemmenI  facility  for  the 
purpose  of  repairing  the  product  onsite  shell 
be  borne  by  the  Contractor  during  the  90  day 
warranty  period. 

(Find  of  Clause) 

Dated:  February  14.  1989 

Richard  H.  Hopf.  ni 

Associate  Administrvtor  for  Acquisition 
Policy. 

[FR  IDoc  89-4943  Filed  2-3-89;  8:45  am) 
BMJJNQ  cooc  sazo-si-n 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1016 

[Ex  Parte  Na  55  (Sub  No.  52)] 

Special  Procedure*  Governing  The 
Recovery  of  Expenae*  by  Partie*  to 
Commission  Adjudicatory  Proceedings 

AGENCY:  Interstate  Commerce 

Conimission. 

action:  Extension  of  comment  period. 

summary:  On  February  21, 1989.  at  54 
FR  7454,  the  Commission  issued 
proposed  ndes  to  reflect  the 
recodification  and  amendment  of  the 
Equal  Access  to  Justice  Act  Pub.  L  No. 
9&-«).  99  Stat.  183).  The  (Commission 
also  sei^'ed  a  corresponding  decision  on 
February  17, 1989.  Iradvertentiy  the 
Commission's  decision  was  issued 
without  the  text  of  the  proposed  rules.  A 
notice  to  the  parties  has  been  issued 
which  contains  the  text  of  the  proposed 
rules.  The  comment  period  of  this 
proceeding  will  be  extended  to  provide 
sufficient  time  for  interested  persons  to 
submit  comments  on  our  proposal 
DATE:  Comments  are  due  April  3. 1989. 
ADDRESS:  Send  an  original  and  10  copies 
of  comments  referring  to:  Ex  Parte  No. 
55  (Sub-No.  52)  to:  Case  Control  Branch. 
Office  of  the  Secretary,  Interstate 
Commerce  Commission.  Washington. 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT. 
Richard  R.  Hartley.  202-275-7786 

or 
Richard  B.  Felder.  202-275-7691 
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|'n)0  for  henring  Impaired:  (202)  275- 
1721] 

List  of  SubJM:U  Ln  48  CFU  Part  lOlft: 

Cldims.  pjjual  access  to  (ustice,  aiui 
I.<iwyers. 

[tended.  FtbntmTy  24.  1080. 
[i\  the  C"fmimi»»HTn 
NuraU  R.  McCa«, 
Set  retury 

[}H  Doc  »-S«14  Filed  y-^-tHi  145  mm) 
i-LBW  cooa  mm  ti  ■ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepheilc 
Administration 

50  CFR  Part  671 

Daring  Saa/ Aleutian  Islanda  King  and 
Tanner  Crab  F)ah«rto« 

AQCNCY:  National  Marine  Fisherifs 
S-TiiDp  fVMF"S).  NOA.A.  Commerrp 

*cnoM:  Notice  of  availability  of  a 
fishj-ry  mandxt'ment  plan  and  request 
fi  r  ( oniments. 

tumUAmY-.  N().'\A  issues  this  notice  that 
I'  e  North  Pa;  ific  Mshery  Manajjement 
C  oiincil  (Cuuncil)  has  sutjmittcd  a 
Kshery  Manaj?pment  Plan  for  the 
c '  nimtTrial  k:ng  anJ  Tanner  crab 
nnhenes  in  the  {l«-rinx  Sea '.Men fs an 
l.-.'Hr\i!!i  (F'MI'l  for  Secretarial  review  and 
i»  rci;iifs!in>j  (  (insnifiits  frniii  the  publu- 


Copies  of  the  FMP  may  b€  obtained 
from  the  addreu  below. 
OATi:  Comments  on  the  FMP  should  be 
submitted  on  or  before  May  2.  1069. 
AOOnatS:  All  comments  should  be  sent 
to  Steven  Pennoyer,  Director.  Alaska 
Resion.  N'MFS.  P.O.  Box  21668.  Juneau, 
AK  99602.  Copies  of  the  FMP  and  the 
environmental  assessment  are  available 
upon  request  frtjm  the  North  Pacific 
Fishery  Management  Council.  P  O.  Box 
10313e  Anchorage,  AK  99510. 
FOR  FVmTHCn  INFOmSATIOM  COMTACT. 
Raymond  F.  Bajjlin  [National  Marine 
tishenes  Service.  Alaska  Region),  907- 
5dfr-7229. 

KUPMJDMDfTAirr  irOWMATKH*:  The 
.MaRTiuson  Fishery  Conservation  and 
ManaRement  Act  fMagnuson  Act.  18 
r  S  C.  1801  et  seq  ]  requires  that  each 
Regional  Fishery  Management  Council 
submit  any  FMP  it  prepares  to  the 
Secretary  of  Commerce  (Secretary)  for 
review  and  approval  or  disapproval. 
The  Magnuson  Act  also  requires  that  the 
Secretary,  upon  receiving  the  FMP, 
inimediafely  publish  a  notice  that  the 
F'MP  is  available  for  public  review  and 
comment.  The  Secretary  will  consider 
the  public  comments  in  determimng 
vs  hftlher  to  approve  the  FMP. 

The  F'MP  for  the  commeraal  king  and 
1  anner  crab  fisheries  in  the  Bering  Sea/ 
Aleutian  Islands  culminates  a  10-year 
effort  by  the  Council  to  address  the 
concerns  of  various  user  groups  while  at 
the  same  time  acknowledging  over  20 
)  ears  of  management  of  crab  by  the 


State  of  Alaska.  The  FMP  provides  the 
State  of  Alaska  with  the  lead 
management  role  for  the  king  and 
Tanner  crab  fishehes.  Also,  the  FMP 
provides  for  Secretarial  oversight  of 
State  preseason  and  inseason  actions 
through  a  review  and  appeal  procedure 
to  ensure  that  State  management  of  king 
crab  and  Tanner  crab  is  consistent  with 
the  FMP.  the  Magnuaon  Act,  and  other 
applicable  Federal  law. 

No  Federal  regulatory  action  is 
necessary  to  implement  this  FMP.  T^e 
Secretary  has  preliminarily  determined 
that  existing  State  laws  appear  to  be 
consistent  with  the  FMP,  the  Magnuson 
Act.  and  other  applicable  Federal  law.  If 
the  Secretary  later  finds  that  a  State 
regulation  or  statute  governing  king  or 
Tanner  crab  in  the  Bering  Sea/Aleutian 
Islands  is  inconsistent  with  the  FMP,  the 
Magnuson  Act.  or  other  applicable 
Federal  law.  either  as  the  result  of  an 
appeal  or  the  mandatory  review  of 
measures  adopted  by  the  State  Board  of 
fisheries  provided  for  in  the  FMP.  he 
may  publish  a  regulation  in  the  Federal 
Re^ster  that  supersedes  such  State 
regulation  or  statute  as  if  applies  in  the 
FEZ. 

AtrthoritT:  10  USC  1801  et  seq. 
Dated  Februarv'  28.  1999 
Alan  Dean  Parsons. 

AcLiig  Director.  Office  of  Fiahenes 
Coiiservution  and  Management 
[IT?  Doc  89-5016  Filed  2-28-aS:  4.50  pm] 
BU-UMQ  COOC  IB10-23-II 
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This  section   ot   the   FEDERAL   REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  thai  are  appiicabia  to  ttie 
public.   h4otiC8S  ot  hearings  and 
investigations,   committee   meetings,   agency 
decisions   and   rulings,   delegations  o< 
authonty.  flkng  of  petitions  and 
applications  arKi  agency   statements  ot 
organization  and  functions  are  examples 
of  documents  appeanng  in  this  section 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Environmental  Policy  Act 
Revised  Policy  and  Procadures 

AOENCv:  Forest  Service.  USDA 
ACTKMC  Notice  of  inienm  policy  and 
procedures 

summary:  On  January  23.  1989.  the 
Secretary  of  Agriculture  gave  notice  of 
adoption  of  final  rules  revising 
administrative  appeal  procedures  for 
National  Forest  Service  System  plan  and 
project  decisions.  The  new  rules  at  36 
CFR  Part  217  introduce  a  new  type  of 
environmental  document — a  Decision 
Memo.  In  order  to  implement  the  new 
appeal  procedures,  the  Forest  Service 
must  issue  direction  immediately  to  its 
field  officers  on  when  and  how  to 
prepare  a  Decision  Memo.  This  direction 
is  being  issued  as  an  Interim  Directive  to 
Forest  Service  Handbook  1909.15. 
Environmental  Policy  and  Procedures 
Handbook,  and  is  effective  February  22. 
1989.  to  coincide  with  the  effective  date 
of  new  rules  at  36  CFR  Part  217. 
EFFECTIVE  DATE:  February  22.  1989 
FOR  FURTHER  INFORMATION  CONTACT. 
Questions  and  comments  about  this 
policy  should  be  addressed  to  David  E. 
Ketcham.  Director  of  Environmental 
Coordination.  Forest  Service.  USDA. 
P  O.  Box  96090,  Washington.  DC  20090- 
6090.  phone  (202)  447-4708. 

SUPPlfMCNTARY  INFORMATION:  As  noted 
in  the  summary,  new  rules  governing 
administrative  appeal  of  National  Forest 
System  plan  and  project  decisions  were 
published  January  23, 1989,  at  54  FR 
3342-3370,  and  became  effective 
February  22. 1989.  The  rules  at  36  CFR 
217.3  establish  a  new  type  of 
environmental  document  called  a 
"Decision  Memo,"  which  is  defined  as  a 
document  in  which  a  forest  officer 
records  a  decision  to  categorically 
exclude  a  proposed  action  from 


documentation  in  an  environmental 
impact  statement  or  environmental 
assessment. 

In  order  to  implement  the  new  appeal 
rule  in  a  timely  fashion,  the  Forest 
Service  must  issue  direction  to  its 
employees  on  how  and  when  to  prepare 
a  Decision  Memo.  These  instructions  are 
being  issued  as  an  Interim  Directive  (ID) 
to  FSH  1909.15,  Environmental  Pobcy 
and  Procedures  Handbook,  which 
contains  the  detailed  guidance  needed 
by  Forest  Service  employees  to  comply 
with  the  National  Environmental  Policy 
Act  (NEPA)  and  Council  on 
Environmental  Quality  implementing 
regulaUons  at  40  CFR  Parts  1500-1508 
As  required  by  those  rules,  the  Forest 
Service  hereby  given  notice  of  the 
interim  procedures 

Pnor  to  issuance  of  the  intenm 
directive,  the  agency  had  begun  a 
comprehensive  review  and  revision  of 
Its  NEIPA  policy  and  procedures  and  is 
in  the  final  stages  of  preparing  those 
revisions  for  publication  in  the  Federal 
Register.  Upon  publication,  the  public 
will  be  invited  to  submit  comments  on 
the  proposed  revisions.  The  Decision 
Memo  procedures  now  being  issued  as 
an  interim  directive  will  be  included  in 
the  more  comprehensive  proposed 
revision  of  the  agency's  policy  and 
procedure.  Therefore,  the  agency  is  not 
requesting  public  comment  on  the 
interim  directive  at  this  time. 

A  copy  of  the  interim  directive  as  it  is 
being  issued  in  the  Forest  Service 
directive  system  appears  at  the  end  of 
this  nobce.  In  accordance  with  Forest 
Service  policy,  the  interim  directive  will 
stay  in  effect  up  to  one  year  unless 
removed. 
George  M.  Leonard, 
Associate  Chief 

Dale:  February  24.  1989. 

FOREST  SERVICE  HANDBOOK 

Washington.  DC 

FSH  1909.15 — Environmental  Policy  and 
Procedures  Handbook 

Interim  Directive  No.  2. 
February  28, 198G. 

Duration:  One  year. 
Chapter  20— Environmental  Analysis. 
Posting  Notice:  Last  ID  was  No.  1.  which 
has  expired. 

On  February  22,  1989.  the  new 
administrative  appeal  procedures  at  36 
CFR  Part  217  becamse  effective.  Section 


217.3  of  the  new  rules  proivdes  that 
decisions  documented  in  a  Decision 
Memo,  Decision  .Notice,  or  Record  of 
Decision  may  be  appealed  under  the 
rules  in  Part  217.  A  Decision  Memo  is  a 
new  type  of  environmental  document  to 
be  prepared  by  Forest  Service 
employees.  In  order  to  implement  the 
new  appeal  rules,  it  is  necessary  to 
provide  interim  direction  on  when  a 
Decision  Memo  should  be  prepared  and 
on  the  format  and  content  of  this  type  of 
decision  document. 

For  ease  of  use  and  consistency  of 
implementation,  this  intenm  directive 
(ID)  also  integrates  guidance  on 
categorical  exlcusions  with  the  guidance 
on  how  and  when  to  prepare  a  Decision 
Memo.  Specifically,  this  ID  (1) 
enumerates  the  categones  established 
by  the  Department  of  Agriculture  at  " 
CFR  lb.3  as  categoncally  excluded  from 
documentation  in  an  EIS  or  EA:  (21 
identifies  the  categones  of  actions  for 
which  a  proiect  file  and  Decision  Memo 
must  be  prepared:  (3)  defines  the 
content  of  a  project  file;  and  (4)  requires 
notice  of  a  decision  to  proceed  with  an 
action  that  has  been  categoncally 
excluded  from  documentation.  The 
direction  on  categonca)  exclusions  is 
identical  to  that  issued  in  ID  .No  16  to 
FSM  1950.  dated  August.  1988,  which  is 
being  removed  by  separate  posting 
notice. 

26 — Categories  of  Actions  Exciuded 
From  Documentation  in  an  EIS  or  EA. 
(40  CFR  1508.4) 

26.1 — Categories  for  Whcih  a  Prviect 
File  and  a  Decision  Memo  Are  Sot 
Required.  A  project  file  is  not  required 
for  the  categories  of  actions  listed  m 
sections  26.1a  and  26.1b.  However,  a 
project  file  may  be  established  for  such 
an  action  at  the  discretion  of  the 
responsible  official. 

26.1a — Categones  Established  by  the 
Secretary.  The  rules  at  7  CFR  lb.3 
exclude  from  documentation  in  an 
environmental  impact  statement  (EIS]  or 
an  environmental  assessment  (ElA)  the 
following  categories  of  actions; 
§  lb.3  Categorical  exclusions 
(a)  The  following  are  categones  of 
activities  which  have  been  determined 
not  to  have  a  significant  effect  on  the 
human  environment  and  are  excluded 
from  the  preparation  of  environmental 
assessments  (EA's)  or  environmental 
impact  statements  (ElS's),  unless 
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individual  agenrv  priKcdures  prescritif 
othenvis*' 

(1)  Policy  dfveiopnient   plHniimK  ''"d 
iniplementrttion  which  relate  tu  nnitinf 
activities   »u(.h  as  persunnel. 
orvjaniialional  changes   iir  similar 
adminislrative  functions. 

(2)  .Activities  whii  h  deal  solely  with 
the  fun(jmn  of  pn)j{ram».  such  as 
proKram  hudnet  prnposaU 
dist)ursen)ents.  and  transfer  nr 
reproyrammins  of  funds 

|.1|  Inventories,  research  activities. 
and  studies,  such  as  resource 
inventories  and  routine  data  collet  tion 
when  su(  h  actions  are  (.learly  Imuted  in 
context  and  intensity 

(4)  PUJucationa!  and  informational 
programs  and  activities, 

(5)  Civil  and  criminal  law  enfnrt  ement 
and  investigative  activities, 

|H)  .Activities  which  .ire  atlvisory  .iiid 
consultative  to  other  ageni  les  .ind 
putilii  and  private  entities,  such  as  legal 
counseling  and  representation, 

(7|  .Activities  related  (o  trade 
representation  and  market  development 
activities  abroad 

26.  Ih — ('atfijcnrs  Established  by  the 
Chief  The  following  categories  of 
routme  administrative  and  maintenance 
actions  normally  do  not  individu<illy  or 
cumulatively  h.ive  .i  significant  effect 
(40  CKR  l.SOH  J.2)  on  the  quality  of  the 
hum, in  environment  and.  therefore,  may 
lie  categorically  excluded  from 
dot  umentation  in  an  environmental 
imp.icl  statement  |K1S|  or  environmental 
assessment  (KA): 

1  Administrative  actimis.  such  <ts  road 
and  area  closures;  restrictions  on  travel 
or  use.  such  as  camping.  f)oaling.  or 
hunting,  and  posting  signs  and  markers 

2  Construction  of  low  impai  t 
facilities  or  improvements,  such  as 
auxiliary  support  buildings  or  other 
structures;  picnic  areas  and 
campgrounds:  temporary  and  other  low- 
standard  roads   such  as  traffic  service 
level  ■1)    roads  (KSIl  ""IW  Sfll,  and  trails. 

3.  Repair  .iiid  rn.iioleo  i:-.  e  ,ii  tivities, 
such  lis  on  buildings  grounds,  trails. 
rights  III  way,  and  range  improvements 

20.2— Categories  ,•■   1    •   •,■  ■.  ■      u  -  ,  •• 
a  Project  File  and  ii  H'^   •.    ',■  \/»- ,/,  ■  I,--- 
Rrt/.arfi!   Vlainl.mi   i  pmin  t  file  ,ind 
prepare  j  Decision  Meiiio  lor  the 
following  categories  of  p'^pus,.,! 
at.tions 

1   Low  impact  silvicultural  activities 
that  are  limited  in  size  and  duration  and 
that  primarily  use  existing  roads  and 
facilities,  such  as  firewood  and 
miscellaneous  firest  product  sales: 
salvage   ihmnmg.  and  small  harvest  cuts 
of  less  ihin  liiit.OOO  board  feet  or  less 


than  10  acres,  site  preparation,  and 
planting  and  seeding 

2  Ix)w-impacl  range  management 
activities  such  as  fencing,  seeding,  and 
installing  water  facilities. 

3  Issuance  or  modification  of 
Huihorizations  or  agreements  for  such 
uses  of  lands  or  facilities  as  road 
maintenance  and  additional  use  of 
existing  roads,  rightsof  way.  and 
easements 

4  Low  impact  pest  management 
activities,  such  as  suppressing  nuisance 
insects  and  poisonous  plants  in 
campgrounds  and  picnic  areas; 
controlling  cone  and  seed  insects  in 
seed  or<;hard8,  and  fumigating  to  control 
weeds  m  nurseries 

b   Mineral  and  energy  activities  of 
limited  size,  duration,  and  degree  of 
disturbance,  such  as  preliminary 
exploration  and  removal  of  small 
mineral  samples 

6  Fish  and  wildlife  management 
activities,  such  as  improving  habitat, 
installing  fish  ladders,  and  stocking 
native  or  estalilished  species 

7  Transfer  of  interests  in  land,  such 
as  sales  exchanges,  or  interchanges 
[Hirsuant  to  the  Small  Trai  ts  Act, 
purchases  and  gifts,  and  small  transfers 
and  trades  with  other  Federal  agencies 

26.2a — Content  (yf  Pn>/ect  Filr  As  a 
nimimiim.  a  pro|ect  file  on  a  proposed 
actum  as  listed  m  sec   2H  J  should 
in(  lude 

1   A  list  of  the  n, lilies  of  interested  and 
.iffected  people  groups   :ind  agencies 
contacted  during  scoping: 

Z  The  results  of  scoping  ,md  the 
subsequent  environmental  analysis. 

3  .A  copy  of  the  Derision  .Memo  (sec 

2:-|, 

4  A  list  of  the  people,  agencies,  and 
groups  notified  of  the  dec  ision. 

5  Other  notice  used  to  inform 
interested  and  affected  persons  of  the 
decision  to  prtu  eed  with  or  to 
implement  an  action  that  has  been 
categorically  excluded. 

27 — Documentation  of  Decisions  in  a 
Decision  Memo 

A  Decision  Memo  is  not  required  if  a 
proposed  action  has  been  categorically 
excluded  from  documentation  in  an 
environmental  impact  statement  or  an 
environmental  assessment  under 
categories  in  sections.  2fi  la  (7  CFR  lb  3| 
or  sec  turn  2h  lb  of  this  chapter 
However,  interested  and  affected 
perscjns  miisl  be  informed  in  an 
appropriate  manner  (sec   11.5) 

.A  Decision  Memo  is  required  if  the 
proposecj  ac  tion  has  been  categorically 
excluded  from  documentation  in  an  FIS 
or  EA  under  the  categories  listed  in 


section  26.2  These  decisions  are  subject 
to  review  under  36  CFR  217  6 

27  1— Format  and  Content.  The  format 
of  the  Decision  Memo  is  not  intended  to 
replicate  the  formal  of  a  correspondence 
memorandum  (FSH  6209.12).  Generally, 
Decision  Memos  should  conform  to  the 
following  format  and  content  although 
sections  may  be  combined  or  rearranged 
in  the  interest  of  clanty  and  brevity, 

1  Heading.  The  heading  consists  of 
the  following  elements: 

(a)  Title  of  document — "Decision 
Memo  " 

(b)  The  title  of  the  proposed  action 

(c)  The  location  of  the  proposed 
action  (including  the  Forest  Service 
administrative  unit,  county,  and  state). 
In  some  cases,  including  the  legal  land 
description  is  appropnale. 

2.  Proposed  action.  Describe  the 
proposed  action,  the  decision  to  be 
implemented,  and  reasons  for  making 
the  decision 

3  Scopinji  and  public  involvement. 
Describe  the  scoping  process  used  and 
the  issues  identified.  It  may  be 
appropnate  to  identify  or  refer  to  the 
interested  and  affected  agencies, 
organizations,  and  persons  contacted. 

4  Reasons  for  catefioricolly  excludinjf 
the  proposed  action.  This  section 
includes 

(a)  Identification  of  the  category  (sec. 
2b)  into  which  the  proposed  action  falls 

(b)  Finding  that  no  extraordinary 
circumstances  exist  that  might  cause  the 
action  to  have  significant  effects 

5.  Finding  required  by  other  laws. 
Include  any  findings  required  by  any 
other  laws  For  example,  findings  of 
consistency  with  the  forest  plan, 
suitability,  and  vegetation  management 
required  by  the  National  F'orest 
Management  Act  (FSM  1922.41  and  F'SH 
1909  12.  sec.  5.3) 

6  Implementation  date.  Include  the 
date  when  the  responsible  official 
intends  to  implement  the  decision  (sec. 
51) 

7.  Administrative  review  or  appeal 
opportunities.  State  whether  the 
decision  is  sub)ect  to  review  or  appeal. 
cite  the  applicable  regulations  (36  CFR 
Part  21"'l.  and  identify  when  and  where 
to  file  a  request  for  review  or  appeal. 

8  Contact  person  Include  the  name, 
address,  and  phone  number  of  the 
Forest  Service  employee  who  can  supply 
further  information  about  the  decision 

9  S!i;iujture  and  date  The  responsible 
official  must  sign  and  date  the  Decision 
Memo  on  the  date  the  date  the  decision 
IS  made 

27  2 — Notice  and  Distribution  of 
Decision  Memo.  Distribute  the  Decision 


Memo  in  a  manner  designed  to  inform 
agencies,  org^izations.  and  persons 
interested  in  or  affected  by  the  proposed 
action. 

1.  For  decisions  subject  to  appeal 
under  36  CFR  Part  217.  the  responsible 
official  shall  promptly  mail  the  Decision 
Memo  to  those  who.  in  writing,  have 
requested  it,  and  to  those  who  are 
known  to  have  participated  in  the 
decisionmaking  process. 

2.  The  responsible  official  may 
provide  other  forms  of  notice,  including 
legal  notice  in  newspapers  of  genera' 
circulation  in  the  area  where  the 
proposed  action  is  to  he  implemented 

When  required  by  E  O  12372.  send 
copies  to  the  State  Single  Point  ol 
Contact  or,  in  cases  where  a  State  has* 
elected  not  to  establish  a  Single  Point  of 
Contact  the  State  officialls)  involved 

[FR  Doc  89-4971  Filed  ;j-2-89;  8  45  am| 
BtUJNQ  COM  341<>-71-M 


COMMISSION  ON  CIVIL  RIGHTS 

Kansas  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Kansas  Advisory 
Committee  to  the  Commission  will 
convene  at  9:30  ajn.  and  adjourn  at 
12:30  pjn.,  on  March  9  1989  at  the 
Ramada  Inn-Downtown.  420  East  6th 
Street,  Topeka,  Kansas.  The  purpose  of 
the  meeting  is  to  review  the  status  of 
current  Committee  projects  and  discuss 
issues  which  are  possible  subjects  for 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Burdett  A. 
Loomis,  or  William  F.  Muldrow.  Acting 
Director  of  the  Central  Regional  Division 
(816)  426-5253.  (TDD  816/426-5009). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
serMces  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Ddled  at  Washington.  DC.  February  7. 1989. 
Metvia  L  Jenkins, 
Acting  Staff  Director. 
[FTt  Doc  89-5040  Filed  3-2-89;  a45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Admlrtistration 

lA-570-0071 

Barium  Chloride  from  the  People's 
Republic  of  China;  Termination  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  International  Trade 
Administration /import  Administration 
Department  of  Commerce. 

action:  Notice  of  termination  of 
antidumping  duty  administrative 
reviews 


summary:  On  November  18  198"^  and 
December  5.  1988,  the  Department  ol 
Commerce  initiated  administrative 
reviews  of  the  antidumping  duty  order 
on  barium  chloride  from  the  People's 
Republic  of  China,  The  Department  has 
now  determined  to  terminate  those 
reviews 

EFFECTIVE  DATE;  March  3  1989 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Rill  or  Maureen  Flannery. 
Office  of  Antidumping  Comphance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  telephone;  (202)  377-3601/ 
2923 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  18. 1987  and  December 
5,  1988,  in  response  to  requests  received 
from  the  petitioner  in  this  case,  the 
Department  of  Commerce  published 
notices  of  initiation  of  administrative 
review  of  the  antidumping  duty  order  on 
barium  chloride  from  the  People's 
Republic  of  China  (52  FR  44161  and  53 
FR  48951).  Those  notices  stated  that  we 
would  review  entries  from  Sinochem 
during  the  periods  October  1. 1986 
through  September  30. 1987  and  October 
1. 1987  through  September  30.  1988. 
respectively 

The  petitioner  subsequently  withdrew 
its  requests  for  review  on  January  5, 
1989.  Accordingly,  the  Department  has 
determined  to  terminate  the  reviews. 

This  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(a)(1))  and  section  353.53a 
of  the  Commerce  Regulations  (19  CFR 
353.53a). 

Dated;  February  27.  1989 
)an  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  89-5013  Filed  3-2-89;  8;45  am) 

MLUNQ  CODE  IStO-OS-M 


University  of  Kentucky,  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Imporiation  Act  of  1966  (Pub 
L.  89-651.  80  Stat.  897: 15  CF'R  Pari  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  2841, 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW',.  Wahhington. 
DC. 

Doci\et  Number:  88-228  University  of 
Kentucky.  Lexington.  KY  40536-0203 
Instrjment:  Electron  Microscope  with 
Accr.ssones.  Model  EM  902PC 
Manufacturer:  Carl  Zeiss.  West 
Germany   Intended  Use:  See  notice  at  53 
FR  30084.  August  10.  1988  Instrument 
Ordered:  Apn\  15.  1988. 

Doc^.et  Number  88-229  Applicant 
University  of  Virginia.  Charlofles\ilie. 
VA  22908.  Instrument:  Electron 
Microscope  with  Accessories.  Model 
CEM  902.  Manufacturer:  Carl  Zeiss. 
West  Germany.  Intended  Use:  See 
notice  at  53  FR  30084,  August  10,  1988 
Instrument  Ordered:  April  12, 1988 

Docket  Numbers:  88-230  and  88-232. 
Applicant:  University  of  Kentucky. 
Lexington.  KY  40536-0084  Instrument: 
Electron  Microscope.  Models  H-70nO-3T 
and  H-7000.  Manufacturer  Hitachi 
Scientific.  Japan.  Intended  Use:  See 
notices  at  53  FR  30084,  August  10. 1988, 
Instruments  Ordced  December  23. 
1987. 

Docket  Number  88-233.  Applicant- 
Carnegie  Mellon  Umvers^ty.  Pittsburgh,- 
PA  15213.  Instrument:  Electron 
Microscope.  Model  HB501 
Manufacturer  VG  Microscopes,  Ltd., 
United  Kingdom.  Intended  Use:  See 
notice  at  53  FR  31077,  August  17,  1988. 
Instrument  Ordered:  September  2H.  1987 

Docket  Number  88-235,  App.hrarV 
University  of  Pennsylvania. 
Philadelphia,  PA  19104-6058.  Instrument- 
Electron  Microscope.  Model  JEM-1200/ 
EX/SEG/DP/DP  Manufacturer  lEOL 
Ltd..  Japan.  Intended  Use:  See  notice  at 
53  FR  31077,  August  17.  1988  Instrument 
Ordered:  January  15,  1988. 

Docket  Number  88-236.  Applicant: 
Baylor  College  of  Medicine,  Houston. 
TX  77030.  Instrument:  Electron 
Microscope.  Model  JEM-1200/EX/SEG/ 
DP/DP.  Manufacturer  JEOL  Ltd..  Japan 
I  '.tended  Use:  See  notice  at  53  FR  31077, 
August  17,  1988.  Instrument  Ordered: 
April  21,  1988. 

Docket  Number  88-239  Applicant 
Occidental  CoHege,  Los  Angeles.  CA 
90041.  Instrument  Electron  Microscope. 
Model  EM  109,  Manufacturer  Carl 
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ii.itice  a!  5.1  KK  JJ414.  Aunist  IS.  UJM« 
Instrument  Ordered  Ma>  J.l.  1988 

/'(><  A»'rV,;;".'ir'.r    Hrt-  J4  I      l/'.-i,',    ..'     -■ 
Waller  Kfi-ii  Arniv  Ins!;'  I'r  "f  ki-scMn  h 
Wa-ihiiix'fin,  DC  211.W)'"   MOO   litslnjinr:' 
Kl»"(  Iron  VliLrn.icnpf.  MixU'l  (-M-12 
Slunu'tu  turvr  N  V    Philipt.  The 
Nptht-rlands    IntrnJrii  ( 'ir   S«e  notice  at 
53  KK  ;iJ4Jl),  Aii«vi«f  IS    1488  Instrument 
OnlerHii   Man  h  IH,  l'm8 

Comments   Niui*-  r»"i  t-ived   Dt't  laion 
Appnived   No  in»lrumenl  of  f<)'nvM;fnt 
•r.lPfitlfir  value  to  the  fnr»"i«n 
mutnimt-nl.  for  sui  h  purposct  as  Ihcsf 
mslrunif riln  ar«»  intended  lo  h«-  used, 
wa»  t)«'ir,n  manufrti, lured  m  the  I'ni'fd 
Slateii  al  the  lime  the  instruments  were 
ordered   Hf<isi>ns   F.ac.h  foreign 
mstnimenl  is  a  cnnvenlional 
trannmisdion  electron  mi<  ro^t  ope 
(CTTT.Ml  and  is  intended  for  resenr<  h  or 
stienlifu:  educational  uses  requinny  a 
CriTLM   We  know  of  no  CrFKM,  or  any 
other  instrument  suited  In  these 
purposes,  which  was  hein^ 
manufactured  m  the  I'mled  Stales  either 
at  the  time  of  order  of  eai  h  instrument 
or  al  the  lime  of  receipt  of  applii  ation 
by  the  U  S  Customs  Service 

Frank  W  Owl. 

Pint  lor  Stiitiitnry  Import  Program*  Staff 
[W.  Uh    (W-  Vno  Filed  9-S-4B(  &46  am] 


Certoton  College  et  aL;  AppMcatlone 
for  Duty-free  Entry  of  Sciecitittc 
Inetrumenta 

f*urtu«nt  to  se(  tion  ft(i  )  of  the 
Ktiucational.  S<;ientifi(   and  Cultural 
Material  Importation  Ai  t  of  IWi8  [Wib    L 
(W-851,  80  Stat   tXT   15  CFK  Part  J<)1 ),  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  bein^ 
manufactured  in  the  L'nited  Stales 

Comments  must  comply  with 
}  Hn  5(a)  (3)  and  (4)  of  the  reKulalioiis 
and  f)e  filed  wilhin  20  days  with  the 
Statutory  Import  l*roxrani»  Staff.  I'  S 
Department  of  Commerce.  Washinxton. 
IX;  202,W)   Applications  may  be 
examined  between  8  M)  a  m   and  5  00 
pm   in  Room  2841    I'S   Department  of 
(^)mmerce.  14th  ami  Constitution 
Avenue.  NW  ,  WashiiiKton.  IK! 

D,Khrt  S'unibt-r  »M)5J   App.'n  util 
Carleton  College.  One  North  College 
Street,  Northfield.  MN  5.505' 
Insirvnwn!   l>iser  System  (Kxi  inier 
Laser  and  Kxcimer  pumped  Dye  l.aserl 
nu:nufiii  ttirer  I.umonics  liic     Canada 
LitenJed  I'st^   The  instrument  will  be 
used  for  studies  of  metal  cirbonyls  and 


ri'lated  oryano  metallic  compounds 
These  studies  will  involve  investigations 
of  the  fundamental  dissociation  paltems 
and  spectroscopic  levels  uf  these 
compounds  when  sub)ei  led  to  intense 
wiser  lixht  111  the  visiMc  HTid  ultraviolet 
reyions  of  'he  spei  tr\ini   hi  addition,  the 
instrument  will  be  used  to  demonstrate 
mixiem  instrumentation  m  physical 
(  hemistry  in  the  (ourse  Chemistry  4^. 
Advanced  l^ab  III  Aapplication 
Het  fivrJ  by  (^I'mmifsioner  of  Customs 
l.inuary  6,  1489 

[h,K:kri  \..nit>er  89-054  Applicant: 
Pennsylvania  State  University 
Department  of  Cieosciences,  242  Deike 
Hiiildm«.  Cniversity  Park.  PA  1H802 
Instrunient.  Mass  Spe(  trometer 
SUinuhii  turtT'  VC.  Iso^as  l.imiteil. 
I'nited  Ktngdom  Intended  Use  The 
instrument  will  be  used  for  studies  of 
mine-als.  riKks.  waters,  solutions,  gases, 
and  organic  compounds  from  a  variety 
(jf  geologic  environments,  and  solids, 
Solutions  and  gaseous  materials 
synthesized  in  the  laboratory 
Fxperimenis  will  be  conducted  with  the 
ob|ective  of  unraveling  the  laws 
governing  the  variation  of  isolopic 
compositions  of  H.  C.  O   S,  and  N  in 
nature,  and  to  understand  the  details  of 
vanous  geological  processes  (such  as 
the  formation  of  precious  metal  ore 
deposits,  formation  and  migration  of  oils 
and  natural  gasses,  evolutum  of  the 
Kxrth  s  atmosphere  and  oceans, 
generation  and  evolution  of  magmas)   In 
addition  the  instrument  will  be  used  in 
(ieoscience  courses  to  leach  students  to 
understand  the  concepts  and  materials 
discussed  in  the  course.  App/iiut;on 
Heieivt'd  by  Commissioner  of  Customs 
l-inuarv  9,  1989 

Ckicket  Sumb*'r  89-055  App.'uant. 
I'niversity  of  Nebraska  Medical  Center, 
Meyer  (Children's  Rehabilitation 
Institute.  444  South  44lh  Street,  Omaha. 
NF,  68131   Instrument:  Computerized 
Videographic  Movement  Analysis 
System,  Model  WATSMART 
Sfiinufarturer  Northern  Digital.  Canada 
Irtfnded  I'se  The  instrument  will  be 
used  for  the  study  of  human  movement 
with  primary  upplu  ation  for  walking 
I'he  objective  of  the  experiments  will  be 
to  examine  treatment  effects  and 
develop  alternatives  such  as  changing 
types  of  braces  a  child  or  adult  may 
wear  during  walking  or  provide  input  to 
orthopedic  surgeons  to  ilevelop  a 
surgery  plan.  The  instrument  will  also 
be  useii  for  educational  purposes  in  a 
physical  therapy  curriculum. 
Apfihrat:on  Received  by  Commissioner 
oWustoms    lanuary  10.  1989 

Docket  .V;.,'7'.')*'.-  89-056  Applicant: 
I'  S  IVpartmeiit  of  F.nergy   Argonne 
.National  L^aboratory  .  9^00  South  Cass 
Avenue.  Argonne.  11.  60439-4812. 


Instrument  Mass  Spec  trometer.  Model, 
Series  800  Manufacturer  Kratos.  United 
kingdom  Intended  Use  The  instrument 
will  be  used  to  study  the  reaction 
between  water  and  nuclear  waste 
glasses  and  to  monitor  the  behavior  of 
aclinide  elements  during  the  reaction 
process  Application  Received  by 
Commissioner  of  Customs   January  10, 
1489 

D,H  ket  Xumher  89-057  Applicant: 
V  S  Department  of  Fnergy,  Argonne 
National  l.akM)ratory,  9700  South  Cass 
Avenue,  Argonne,  IL  60439-4812. 
Instrument:  Raman  Spectrometer  with 
Microsf  ojie  Attachment  Manufacturer 
|obm  Yvon,  France.  Intended  Use.  The 
instrument  will  be  used  for 
investigations  of  ceramic  thin  films 
grown  with  the  MOCVD  technique 
Many  of  these  materials  will  have 
structural  phase  transformalion.s 
Application  Received  by  Commissioner 
of  Customs  [anuary  11.  1989. 

Frank  W  Crwl. 

Piret  tor.  Statutory  Import  Proftrams  Staff. 
IFF  Doc  a»-50n  Filed  -S-Z-m.  845  am] 
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Virginia  MiHtary  Institute,  et  al.; 
ConeoUdated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  IS  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientiric,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub 
L  89-651,  80  Stat   897.  15  CFR  301) 
Related  records  can  be  viewed  between 
8  30  am  and  500  p.m.  in  Room  2841, 
U  S   Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW  ,  Washington, 
DC 

Docket  \umber:  88-253  Applicant: 
Virginia  Military  Institute,  Lexington, 
VA  24450  Instrument.  Terrain 
Conductivity  Meter,  Model  EM-34-3- 
DL  Manufacturer  Geonlcs.  Ltd., 
Canada 

Docket  Number  88-254.  Applicant: 
r  S  Geological  Survey.  Columtius.  OH 
43212  Instrument:  Ground  Conductivity 
Electromagnetic  System  and  Data 
Logger.  Model  EM'-34-2-DL  and  EM-55 
Manufacturer  CISCO.  Canada 
Intended  L'se:  See  notice  al  53  FR  37017. 
September  23.  1988  Reasons  for  this 
Decision  The  foreign  instrument 
provides  for  in  situ  measurement  of 
ground  conductivity  in  milli-ohms  per 
meter. 

Docket  Number  88-237.  Applicant: 
.Arizona  Slate  Univer.'ity  Tempe.  AZ 
H5287   Instrument.  Optical  Micros(  ope 
Stage  System  Manufacturer  Autoscan 
Systems  Ptv   Ltd  .  Australia.  Intended 


Use:  See  notice  at  53  FR  31077,  August 
17. 198a  Reasons  for  this  Decision:  The 
foreign  instrument  is  an  automated 
microscope  stage  (accessory)  providing 
automatic  location  of  corresponding 
points  from  either  samples  or  replica 
sites. 

Comments:  None  received.  Decision: 
Approved  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  applicant's  intended  purposes. 

FrukW.  CtmL 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-5012  Filed  3-2-89;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1989;  Proposed 
Addition 

aocncy:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped 

AcnOM:  Proposed  addition  to 

Procurement  List 

SUMMARY:  The  Committee  has  received 
a  proposal  to  add  to  Procurement  List 
1989  commodities  to  be  produced  by  a 
workshop  for  the  blind  or  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED 
ON  OR  BEFORE;  April  3. 1989. 
ADDMESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
RM  FURTHCR  mFORMATION  CONTACT: 
Beverly  Milkman.  (703)  557-1145. 
SUPPLEMENTARY  mPORMATION:  This 

notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  action. 
On  February  17. 1989,  (54  FR  7248)  these 
commodities  were  published  with 
incorrect  national  stock  numbers.  The 
commodities  are  republished  by  this 
action.  If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  listed  below 
from  a  workshop  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  to  Procurement  List  1989, 


which  was  pubhshed  on  November  15, 
1988  (53  FR  46018): 

Strap,  Webbing 

5340-00-477-3700 

5340-00-494-8238 

5340-00^94-6239 
Beverly  L.  MUkman. 
Executive  Director. 

[FR  Doa  8»-4979  Filed  ^-2-89:  8:45  am] 
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Procurement  List  1989;  Addition  and 
Deletion 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Addition  to  and  deletion  from 
Procurement  List 


r.  This  action  adds  to  and 
deletes  from  Procurement  List  1989 
commodities  to  be  produced  by 
workshops  for  the  blind  or  other 
severely  handicapped 

EFFECnvE  date:  April  3. 1989. 

ADDRESS:  Committee  for  Purchase  From 
the  Blind  and  Other  Severely 
Handicapped  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3500. 

FOR  niRTNER  MFORMATION  CONTACT. 

Beverly  Milkman,  (703)  657-1145. 

SUPPLEMENTARY  MFORMATION:  On 

November  4, 1988,  and  January  6, 1989, 
the  Committee  for  Purchase  From  the 
Blind  and  Other  Severely  Handicapped 
published  notices  (53  FR  44046  and  54 
FR  458)  of  proposed  addition  to  and 
deletion  from  Procurement  List  1989, 
which  was  published  on  November  15. 
1988  (53  FR  46018). 

Addition 

No  comments  were  received 
concerning  the  proposed  addition  to  the 
Procurement  List  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  workshops  to 
produce  the  commodity  at  a  fair  mariiet 
price  and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodity  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.a 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 


b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  listed 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  ser\ice8 
procured  by  the  Government 

Addition 

Accordingly,  the  following  commodity 
is  hereby  added  to  Procurement  List 
1989: 

Index,  Elevation 
1005-01-134-3621 

Deletion 

After  consideration  of  the  relevant 
matter  presented  the  Committee  has 
determined  that  the  commodity  listed 
below  is  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

Accordingly,  the  following  commodity 
is  hereby  deleted  from  Procurement  List 
1989: 

Pin.  Tent  Wood 

8340-00-281-9752 
Bevariy  L.  Milkman, 

Executive  Director. 

[FR  Doc  89-4080  Filed  3-2-89:  a-45  am] 
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Procurement  Ust  1989  Proposed 
AddHlons  and  Deletions 

AOENCV:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped 

action:  Proposed  additions  to  and  a 
deletion  from  Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
Procurement  List  1989  commodities  to  be 
produced  and  a  service  to  be  provided 
by  woricshops  for  the  blind  and  other 
severely  handicapped. 

COMMENTS  MUST  BE  RECEIVED 
ON  ON  BEFORE:  April  3, 19TO. 

ADDRESS:  Committee  for  Purchase  ^m 
the  Blind  and  Other  Severely 
Handicapped  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Ariington.  Virginia  22202-3509. 

FOR  FURTHER  MFORMATION  CONTACT 

B.L  Milkmaa  (703)  557-1145. 

SUPPLEMENTARY  MFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.6.  lU  purpose  is 
to  provide  interested  persons  an 
opportimity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 


BEST  COPY  AVAILABLE 
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.\ddiHooi 

If  Ihc  rnmmillp*'  approves  the 
propoHed  rt Jditjotis.  all  entities  of  the 
FedtTHl  (iiivernment  will  be  recjuirt-d  to 
proiurp  the  rommotlitiei  and  servici' 
Imled  below  from  workshops  for  the 
tilmd  or  other  neverelv  hundicnpped 

It  IS  proposed  to  Hdd  the  following 
commodities  ami  service  to  f'rtxruremenl 
List  I9ft9,  whu  h  was  pul)li»hed 
Novemiier  15   Vtm  (S.t  FR  -MiOlB); 
Commodities 

DressinR   First  .'\ul.  Field, 
Ctimoiifl  fixed 

85UMx>-,:oi-r4j<) 
Deletion 

It  IS  proposed  to  delete  the  following 
s(;rvK.e  from  Procurement  Litl  198U, 
whii  h  WHS  published  November  15,  1988 
(5.1  FR  4unH| 
Furniture  Keh«bilitation  (MetMl) 

NdVHl  ()rdnanr4'  Station 

I.oiiisv  ille,  KenliK.ii} 
B«v«rly  L  MiUkman. 
Etft  ut! ,  r  D.rt'i  tor 

|FK  I  )< .<    HM- 4981  Filed  ^i-4».  ft45  am) 
MLLMO  COOC  M3l>-*>-M 


DEPARTIIEMT  OF  DEFENSE 

Offlc*  of  tlw  S«cr«tarv 

D«f«ns«  Sct«f>c«  Board  Task  For ca  on 
Army  Subgroup  on  Low  Obaarvabta 

Tachnok>g««s 

ACTIOM:  .\oii(  e  of  (*dvi»or>  comnutlee 
mee'injj 

•UMMANV:  I'ht?  Defense  Stience  board 
Task  Fort^"  on  Army  Subgroup  on  Low 
Observrtble  Te ohnulonies  will  meet  in 
1  loned  session  on  April  ZiV  17.  l«8y  jl 
the  l'enl.j)(on.  Arli[ij<lon.  V'irjtiiijM 

1  he  mission  of  the  IVfense  Science 
Hoard  is  to  ailvise  the  b«'<.ret<iry  of 
Defense  .iiid  the  I'mler  Secretdry  of 
Defense  for  Acijui.sition  on  S(  lentifK   drui 
terhnicHl  matters  ««(  they  nfTeri  the 
pen  eiveii  iu««»ds  of  the  Department  of 
Defense  ,^t  this  meeting  the  Task  Forre 
will  examine  and  provide  advK  e 
regarding  Army  artivities  in  the  urea 

In  acrordanre  with  section  lOid)  of 
the  Feder.il  Advisory  C^ommit'ee  At  t 
Puf)  L  No  a2-46J.  as  amended  (5  I    S  c: 
App   11.  (I'^CJI.  It  has  been  determined 
that  this  USB  I  ack  K(irt;e  me«'tinx 
com  eriis  maltera  listed  in  5  I!  S  (J. 
55ib(c)(l|  |li«U|.  and  that  ac<  ordinRlv 
this  meeting  will  be  doaed  to  the  public. 


February  a  1969. 
P  M   Means. 

( ',S7;  Fm/ero/  Rf)ii<iter  Liaisan  Officer 
OffmrtnifiU  ii>  Df-fr-nsH 
im  Hot   89-5018  Filed  .>-i-8B,  8  4.S  snij 
BUJJMQ  COOC  M«*-Ot-« 


Dapartmant  of  tha  Army 

Army  SciarKra  Board;  C4oaad  MaaMng 

In  act  ordance  with  section  in(al(21  of 
the  Federal  Advisory  Ckimmittee  Act 
|t*iih  I.  'i2-4fi.i).  annoum  ement  is  m«de 
of  the  followin«  (Committee  Meeting 

.\<jmf'  of  the  Comniittee.  Army 
StiencL-  Board  (ASfl) 

Date  of  Meeting  Man  h  20.  1989. 

Time  ofMtfeUna  0900-1700  hours. 

Place  Aberdeen  Provinj<  Ground. 
Ma  r\  land. 

Aiimda  The  Array  Science  fkiard  Ad 
1  lo(  Sut>group  for  Splice  Systems  will 
meet  for  iJusnified  briefings  and 
disi  ussiona  reviewing  mattere  ihut  are 
an  integral  part  of  or  related  to  the  issue 
of  the  study  effort.  This  meeting  will  be 
(.losed  to  the  public  in  accordani  e  with 
section  S52M()  of  Title  5.  II  SC  . 
specifically  subparflgraph  (1)  thereof, 
and  Title  5   USC  .  Appendix  2. 
subsection  10(d)  The  classifieti  and 
uni  lassified  matters  to  be  discussed  are 
so  inextncably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting  (Contact  the  Amiy  Soence 
EJoard  Administrative  (Ifficer,  Sally 
Warner   for  further  information  at  [202] 

Hav  :in:t9  or  6ys-:'046. 

Sdlly  A.  Womw. 

AilmniHtnUne  UHicfr.  ^rniy  ."i  icncfflonni 
IF'K  Doc  (»f-«i»«  Filed  J-.J-W.  *45  am] 
MLUNo  con  tr»-m-m 


Army  Sclanca  Board;  Opan  Meattng 

In  ,11  I  ordanre  with  set  tion  l(Mii)(J|  of 
the  Fedenil  .Advisory  Committee  Art 
iPiib  I.  92-4«3)  nnnnunrement  is  mnde 
of  the  follnwnrig  Committee  Meeting: 

.Xiirne  o''  The  Committee  Army 
Science  Board  (ASH) 

Date  ofMeetiny  MaiT:h  23-24.  1989 
Time  of  Meetinji  0905- lfi30  hours 
e  II  h  day 
Place  .Ahertleen  IVoving  Ground.  MD 
Affenda  The  Army  Science  Board 
Suhgmup  on  Toxic  and  Ha7ardous 
Wis'e  Management  will  conduct  lis. 
ihini  meeting.  Bnefings  rhW  be 
(  oniiui  ted  by  various  members  of  DOD 
and  KPA  in  respect  to  the  Terms  of 
Keferenc-e  Past,  current,  and  plnnm^d 
actions  will  be  discussed  as  they  relate 
to  the  1  emns  of  Reference  This  me«-ting 
IS  open  to  the  public  Any  interested 
person  may  attend,  appear  before,  or  file 


statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee  T^e  ASB  Administrative 
Officer  Sally  Warner,  may  he  contacted 
for  further  information  at  (202)  695- 
30-19/7046 
Sally  A.  Warner, 

Ailrvimstrative  Officer,  .^rmy  Science  Board 
|^Tt  Doc  «9-4997  Filed  3-2-89.  a45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINtSTRATYON 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Fadarsi  AcquMtlon  Regulatton  (FAR); 
informatton  Collection  Under  OINB 
Review 

AQEMCICS:  Department  of  Defense 
(DOD).  General  Services  Administration 
ICiSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACT»o»l:  Notice. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
use  Chapter  35),  the  Federal 
Acquisition  Reflation  (FAR) 
Secret, iriat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
reijiiest  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  cnncpming  the 
M.ike  or  Buy  Program. 

ADOMESS:  Send  comments  to  Ms. 
Evvelte  Flvnn,  FAR  Desk  Offiuir,  Room 
3235.  NKUB.  Washington,  UC  20503. 

FOR  FURTHEII  INR>flMATK>N  CONTACT: 

Mr  Jeremy  Olson.  Office  of  Federal 

Acquisition  and  Regulatory  Policy,  (20::) 

51.\-27m 

SUPPLCMCITTAIIV  intohmation: 

a   Purpose 

Pnre.  performance,  and/or 
implementation  of  socioeronnmic 
polii  les  may  be  affected  by  make-or-buy 
decisions  under  certain  Government 
prime  contracts. 

Accordingly. Subpart  15  7,  Make-or- 
fliiy  Projjrams.  of  the  Federal 
.Aixiuisition  Regulation  (F"AR| — 

|a)  Sets  forth  circumstances  under 
whu;h  a  Government  contractor  must 
submit  for  approval  by  the  contracting 
officer  a  make-or-buy  program,  i.c  .  a 
written  plan  identifynng  major  items  to 
he  produced  or  work  efforts  to  be 
performed  in  the  prime  contractor's 
facilities  and  those  to  be  subcontracted; 

(b)  Provides  guidance  to  contracting 
officers  concerning  the  review  and 
approval  of  the  make-or-buy  programs: 
and 


(c)  Prescribes  the  contract  clause  at 
FAR  52.215-21.  Changes  or  Additions  to 
Make-or-Buy  Programs,  which  specifies 
the  circumstances  under  which  the 
contractor  is  required  to  submit  for  the 
contracting  officer's  advance  approval  a 
notification  and  justification  of  any 
proposed  change  in  the  approved  make- 
or-buy  programs. 

The  information  is  used  to  assure  the 
lowest  overall  cost  to  the  Government 
for  required  supplies  and  services. 

b.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  200; 
responses  per  respondent,  3;  total 
annual  responses,  600;  hours  per 
response,  8;  and  total  response  burden 
hours,  4.800. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS).  Room  4041, 
Washington.  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9OO0-OO7&,  Make  or  Buy  Programs. 

Dated  February  24. 1969. 
Marguvt  A  Willis. 
FAJi  Secretariat 

[FR  Doc  8B-4945  Piled  3-2-89;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Offica  of  Spadal  Education  and 
Rahabitttatlva  Sarvices 

(CFDA  Na  •AJOM] 

Naw  Award  for  Govamnwnt 
Subsidization  for  ttia  Manuf actura  and 
Diatriixitlon  of  a  Una  21  Dacodar 
Undm  tha  Educational  Media 
Rasaarcfi,  Production,  Distribution, 
and  Training  Program  for  Fiscal  Year 
1989 

Purpose  of  Program:  Provides  Federal 
financial  assistance  for  projects 
designed  to  promote  the  educational 
advancement  of  persons  who  are 
handicapped  by  providing  assistance 
for  (1)  Conducting  research  in  the  use  of 
education  media  and  technology  for 
persons  with  handicaps;  (b)  producing 
and  distributing  educational  media  for 
use  of  persons  wdth  handicaps,  their 
parents,  their  actual  and  potential 
employers,  and  other  persons  directly 
involved  in  work  for  the  advancement  of 
person  with  handicaps:  and  (c)  training 
persons  in  the  use  of  educational  media 
for  the  instruction  of  persons  with 
handicaps.  Awards  under  this  program 
are  authorized  under  Part  F  of  the 
Education  of  the  Handicapped  Act,  as 
amended. 


Deadline  for  Transmittal  of 
Applications:  4/19/89. 

Deadline  for  Intergovernmental 
Review:  6/19/89. 

Applications  Available:  3/6/89. 

Available  Funds:  $1,000,000. 

Estimated  Number  of  Awards:  1. 

Note. — The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice,  except 
as  otherwise  provided  by  statute. 

Project  Period:  Up  to  12  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74,  75,  77,  79,  80  and  85.  and 
(b)  the  Educational  Media  Research, 
Production,  Distribution,  and  Training 
Program,  34  CFR  332. 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  production  of  a  notice  of  final 
priority.  However,  in  this  case  it  is 
essential  to  solicit  applications  for  this 
competition  on  the  basis  of  the  notice  of 
proposed  funding  priority  published  in 
the  Federal  Register  on  January  5, 1989 
at  54  FR  375  because  it  is  necessary  to 
maintain  a  continuing  supply  of  Line  21 
decoders. 

Further,  the  Secretary  has  not 
received  any  substantive  comments  on 
the  notice  of  final  funding  priority  and 
does  not  anticipate  making  any 
substantive  changes  in  the  final  priority. 
If  significant  changes  are  made  in  the 
notice  of  final  funding  priority, 
applicants  will  be  given  an  opportunity 
to  revise  or  resubmit  their  applications. 

For  Applications  or  Information 
Contact-  Joseph  Clair,  Division  of 
Educational  Services,  Office  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue  SW., 
(Switzer  Building,  Room  4622 — M/S 
2466),  Washington,  DC  20202. 

Program  AutbfMity:  20  U.S.C.  1451. 1452. 
Dfited:  February  2&.  1989. 
Madeleine  WiU. 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitive  Services. 

(Catalog  of  Federal  Domestic  Assistance 
No.  B4.026.  Educational  Media  Research. 
Production.  Distribution,  and  Training.) 
(FR  Doc.  89-5051  Filed  3-2-89;  8:45  am) 
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(CFDA  NO.  B4.097) 

Law  School  Clinical  Experience 
Program;  New  Awards  for  Rscal  Year 
1989 

Purpose  of  Program:  Provides  grants 
to  accredited  law  schools  to  establish  or 
expand  programs  of  clinical  experience 
for  students  in  the  practice  of  law. 


Deadline  for  transmittal  of 
Applications:  April  21.  1989 

Applications  Available:  March  13. 
1989 

Available  Funds:  $3,952.000— The 
program  legislation  would  permit  the 
Secretary  to  pay  up  to  90  percent  of  the 
cost  of  projects  at  law  schools.  (20 
U.S.C.  1134s(a)).  The  program 
regulations  at  34  CFR  639.40(a)(2)  permit 
the  Secretary  to  establish  annually  a 
lower  maximum  Federal  share  The 
maximum  Federal  share  v^ll  be  set  at  50 
percent  for  Fiscal  Year  1989 

Estimated  Range  of  Awards:  $28.520 — 
$99,840 

Estimated  Average  Size  of  Awards: 
$76,000 

Estimated  Number  of  A  wards:  52 

Project  Period:  12  months 

Applicable  Regulations:  (a)  The  Law 
School  Clinical  Experience  Program 
Regulations.  34  CFR  Pari  639.  (b)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75.  77.  and  85 

Priorities:  Under  the  Education 
Department  General  Administration 
Regulations  (EDGAR)  in  34  CFR 
75.105(c)(3)  and  as  described  in  34  CF'R 
639.11.  the  Secretary  gives  an  absolute 
preference  to  the  following  priorities. 

1.  Provide  legal  experience  in  the 
preparation  and  trial  of  actual  cases, 
including  administrative  cases  and  the 
settlement  of  controversies  outside  the 
courtroom;  and 

2.  Provide  service  to  persons  who 
have  difficulty  in  gaining  access  to  legal 
representation. 

For  Applications  or  Information 
Contact  Dr.  Charles  H.  Miller  on  (202) 
732-4395  or  Mrs.  Barbara  ).  Harvey  on 
(202)  732-4863.  U.S.  Department  of 
Education,  Division  of  Higher  Education 
Incentive  FYograms.  400  Man.  land 
Avenue,  SW.  ROB-3.  Washington.  IX: 
20202-5251. 

Program  Authority:  20  U.S.C.  1134s- 
1134f 

Dated;  Februar)  28.  1989. 
Kenneth  D.  Whitehead, 

Assjsianl  Serrclar)  for  Fostsecondary 

Education. 

[FR  Doc  8JV-5052  Filed  3-2-89;  8:45  am] 

BILLING  COOC  4000-01-11 


DEPARTMENT  OF  ENERGY 

Coordlnatlr>g  Sut>conwnittee  on 
Petroleum  Storage  &  Transportation 
Committee  on  Petroleum  Storage  & 
Transportation  National  Petroleum 
Council;  Open  Meeting 

Notice  is  hereby  gi\  en  of  the  following 
meeting: 


;,.bAJ<A^;: 


1*^ 


^? 
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Xanw  Coordinating  Subcommittee  on 
Pelrolt^um  StoraRe  *nd  Tranjportation  of 
the  Committee  on  Petroleum  Storage  ft 

TrHn.s[>ort.i'ion  of  the  Niitionrtl 
I'cfriileum  ("oiincil. 

Pate  anti  I  ime:  Knday.  March  10. 
UW0,  R.<K)a  m 

f'lm  e.  Hyatt  Regency  UKW,  Univerae 
Room.  Intfmdtional  PHrkway.  Uallas/ 
Fort  Worth  Aurxirt.  TX 

Cu'tarC  Maryif  I)   Bigxerstaff,  V  S 
Department  of  F-Jiergy.  (Jffice  of  Fusail 
Knersv  (FH-1 ).  VVd«hinnton.  DC  20585. 
lelephunf   jn^/.S«<i-4««5. 

Purf>i)stt  ot  ihr  Parent  CounctL  To 
provide  .idvu  p.  iiifurniation.  and 
recomiiicndalion*  to  the  S«'crelary  of 
Eni'iv-     '    ■•   i"'TM  r'''..itmx  lo  oil  and  gas 
or  till'    'i,  ,11  il  g.is  iihluntnes 

PurfX'Sf  i>'  ihf  :!!fc:j.'ii;  Rtrvicw  th« 
draft  itf  Vol'iriif  I.  .s  .,•,•. n.^.-) 

— OptiiinK  riMiiarks  by  the  Chairman 

and  ( '.ovt-nimpnt  Cau  hairman 
— Ri'vifw  the  (Irdft  nf  Volume  I. 

SlI.T  !7U}.-\ 

— Dis(  uss  any  other  mdtters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Knerv^y 

Pu!'i:i  par{!np<it:i>n  The  meefini;}  li 
open  lo  the  puhlic   The  ("hairman  of  the 
S  iSrommittee  on  Petroleum  Slornge  h 
I  rrinsportation  is  empowered  lo  condui  t 
the  nieeitng  in  a  fashion  that  will,  in  his 
jiidymenl,  fanlitate  the  orderly  conduct 
of  business    Any  meml>er  of  the  public 
v^  ho  wishes  to  file  «  written  statement 
with  the  SiiIk  omniil!ee  will  l)e  permitted 
to  do  so   either  Ix-fon'  or  after  the 
meetiiis  Meml>ers  of  the  publu:  who 
wish  to  make  oral  statements  pertaining 
to  a^i'iida  items  should  conta't  Ms 
Margie  1)   Mijjgerslaff  at  the  address  or 
t'  lephone  number  listed  atHive 
Keil'iests  must  be  received  at  least  5 
ilavs  prior  to  the  meeting  and 
reason. ihle  pmvisions  will  be  made  to 
liii  lud»-  the  presentation  on  the  agenda 

Surii;ii,ir\  tiiiiiiiteH    if  the  meeting  will 
be  available  for  pufilic  review  at  the 
Kreeif  -m  of  Information  ^^Jhlll:  Reading 
Room    Kooni  IK   190.  1K)K  Forrestal 
Duilding,  KKX)  Independeme  Avenue. 
SW  .  Washington.  DC.  between  the 
hours  of  4  (M)  a  m   and  4  H)  (i  in    Monday 
throunh  Knday.  except  Fe<l«Tnl  holidays. 
I«r«ini«h  ^  Walah,  |r-, 

A,  iiufi  h'Tincipal  Deputy  AtMiBtant  Secretary 
Fittiil  Krwrgy 

|H<  Do.;    8B-S045  Kll«d  3-2~a»:  8.44  anil 
■ILUMO  cooc  Mao-ei-41 


I  ERA  OocfcaINo  M-TO-MQ) 

Atlanttc  RlcttfMd  Co.;  Condmonat 
Ord«f  Granting  Blenkat  AuttXKtutton 
lo  Import  Naturil  Gas 

AOIMCY-  [).■;.  irMii.-!'  .pf  fnprgy. 


ACnOM:  Notice  of  a  conditional  order 
granting  blanket  authorisation  to  import 
natural  gaa. 

tUMMANv:  The  OfTice  of  Fouii  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  il  has  iasued  a 
conditional  order  granting  Atlantic 
Richfield  Company  (ARCO)  blanket 
authorization  to  import  natural  gas  from 
Canada  The  order  i.ssued  in  ERA 
Docket  No  aa-TO-NG  c»nditionalJy 
authonres  AKCO  to  import  up  to  25  Bcf 
per  year  of  Canadian  natural  gas  over  a 
two-year  pjenod  for  uae  ai  fuel  in  its  oil 
refinery  located  in  Femdale. 
Washington. 

.A  copy  of  this  order  la  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programa  Dtx;ket  Room.  3F-056, 
Forreatal  Buildir\g.  1000  Independence 
Avenue.  SW  .  Washington.  DC  20565. 
(202 1  5«fl-©47H.  The  docket  room  is  open 
between  the  hourt  of  8:00  am  and  4;30 
p  m  .  Monday  through  F'nday.  except 
Federal  holidays. 

Itsuwi  In  Washington.  DC.  February  27. 

I   Alia  WampUr. 

Assistant  Secretary  Fossil  Energy 

[fR  n<K,   «ft-804«  nied  i-2-t».  8  45  sml 

KLUMO  COM  M«»-«t-a 


Faderai  Energy  Regulatory 

Cofninisek>n 

[Docket  Noa.  CPW-M7-000,  mi  ^J 

Tmnkllne  Qee  Co.,  9i  ■(.;  Natural  Qaa 
carttftcate  fWnga 

February  27  lUW. 

Tiike  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Trunkline  Gaa  Coinp«ay 

(Docket  No  CPH9-aB?-000) 

Take  notice  that  on  February  21.  1988. 
Tninkline  Cias  Company  (Trunkline). 
P  C)   Box  1642.  Houston'  Texas  77251- 
ltW2.  filed  in  Docket  No  CP89-867-000  a 
request  pursuant  to  J  J  157  21)5  and 
2B4  22.3  of  the  Commission  s  Regulations 
under  the  Natural  Gas  Act  (18  CF"R 
157  2(),^i  and  the  .Natural  Gaa  Policy  Act 
(18  Cire  2ft4  223)  for  authorization  to 
transport  natural  g'ls  for  C3SX  NCiL 
("orporation  (CSX),  a  shipper  and  end 
user  of  natural  una.  under  Trunkline  8 
blanket  cerlifuate  issued  In  Docket  .No 
Cltift- .586-000  pursuant  to  section  7  of 
the  Natural  G«s  Act.  all  as  more  fully 
si't  forth  m  the  request  which  is  on  file 
with  the  Com.Tiission  and  open  lo  public 
inspection 

Trunkline  pnifxises  lo  transport  up  to 
snoof)  dekfltherms  ((ikt)  of  natural  gas 
e'luiviilent  per  day  on  an  interruptible 


basis  on  behalf  of  CSX  pursuant  to  a 
transportation  agreement  dated 
November  23.  1988,  between  Trunkline 
and  CSX.  Trunkline  would  receive  the 
gas  at  various  existing  points  of  receipt 
on  Its  system  in  Texas,  offshore  Texas. 
Louisiana,  offshore  Louisiana. 
Tennessee  and  Illinois  and  deliver 
equivalent  volumes,  less  fuel  used  and 
unaccounted  for  line  loss,  to  CSX. 
Unocal  in  Vermilion  Parish.  Louisiana. 

Trunkline  states  that  the  estimated 
daily  and  annual  quantities  would  be 
10.000  dkt  and  3.650,000  dkt. 
respectively.  Service  under  S  284.223(a) 
commenced  on  |anuary  13, 1988.  as 
reported  in  Docket  No.  ST89- 21 69-000.  it 
is  stated. 

Comment  date  April  13.  1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  United  Gas  Pipe  Line  Company 

[DocJiet  No  CPBe-8M-000] 

Take  notice  that  on  February  21.  1989. 
United  Gas  Pipe  Line  Company  (United). 
P  O  Box  1478.  Houston.  Texas  77251- 
1178  filed  in  Docket  No.  CPB9-864-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  ^57.206)  for 
authorization  to  provide  interruptible 
transportation  service  on  behalf  of 
Texaco  Gas  marketing  (Texaco),  a 
marketer  of  natural  gas,  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000.  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Pursuant  to  an  interruptible  gas 
transportation  agreement  dated  July  25. 
1968.  as  amended  December  16.  1988, 
United  proposes  lo  transport  up  to 
103,000  M.MBtu  of  natural  gas  per  day 
from  thirty-five  (35)  existing  points  of 
receipt  located  m  Texas  to  fifteen  (15) 
existing  points  of  delivery  located  in 
Louisiana.  Mississippi  and  Texas. 
Texaco  has  informed  United  that  it 
expects  to  have  the  full  103,000  MMBtu 
transported  on  an  average  day  and. 
based  thereon,  estimates  thai  the  annual 
transportation  quantify  would  be 
37.595,000  MMBtu.  United  advises  that 
the  transportation  service  commenced 
on  December  21,  1988.  as  reported  in 
Docket  No  ST89-2165.  pursuant  to 
5  284  223(a)  of  the  Commission's 
Regulations. 

Comment  date  Apnl  13.  1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

3. 1'niled  Gas  Pipe  Line  Company 

IDocketNo  CP8»-839-000) 

Take  notice  that  on  February  16.  1989. 
Unjted  Gas  Pipe  Line  Company  (United'. 
P  O   Box  1478.  Houston,  Texas.  77251- 


147&  filed  in  Docket  No.  CPB9^B3e-000. 
a  request  pursuant  to  {  §  157.206  and 
284.223  of  the  Commission's  Regulations 
under  tbe  Natisal  Gas  Act  for 
authorizatioo  to  transport  natural  gaa 
under  ita  blanket  certificate  iamied  in 
Docket  No.  CP88-e-00a  poraoant  to 
section  7  of  the  Natural  Gas  Act,  for 
Enron  Gas  Marketing,  Inc.  (Enron),  a 
marketer,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inepection. 

United  pmpoaet  to  transport  up  to  a 
maximum  of  103.000  MMBtu  of  natural 
gas  per  day  for  Enron  from  an  existing 
interconnection  between  United  and  Sea 
Robin  Pipeline  Company  near  Erath. 
Vemiihon  Parish,  Louisiana  to  the 
exiating  interconnection  between  United 
and  Florida  Gaa  Tranvmisaton  Company 
at  Amaudrille,  St.  Landry  Parish. 
Louisiana.  United  anticipates 
transporting  up  to  103,000  MMBtu  on  a 
peak  day  and  average  day,  and 
37.596,000  MMBtu  annually  for  Enron. 
United  explains  that  service  commenced 
January  1, 1988.  under  f  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST8S-1873. 

Comment  date:  April  13, 1989.  in 
accordance  with  Standard  Paragraph  C 
at  die  end  of  this  notice. 

4.  Trunkfine  Gas  Coaipany 

(Docket  No.  cn»-an-ooo) 

Take  notiGe  that  on  February  21, 1989, 
TrunkKne  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Hooston,  Texas,  77251- 
1642,  filed  in  DockH  No.  CPB9-871-000  a 
request  pursuant  lo  i  157.205  of  tf>e 
Conunissian's  Regulations  for 
authorizatian  to  provide  transportation 
service  on  behalf  of  Anadarko  Trading 
Company  (Anadarko),  under  Trunkhne's 
blanket  certificate  issued  in  Docket  No. 
CP86-686-000,  pursuant  to  aection  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Conimission  and  open  to 
public  inspection. 

Trunkline  requests  anthoriration  to 
transport,  on  an  interruptible  basis,  np 
to  a  maximum  of  100.000  dl  of  natural 
gas  per  day  for  Anadarko  from  receipt 
points  located  in  Illinois,  Louisiana. 
Tennessee  and  Texas  to  a  delivery  point 
of  Bridgeline  Gas  located  in  St.  Mary 
Parish.  Louisiana.  Trunkline  anticipates 
transportiivg.  on  an  average  day  100.000 
dt  and  an  annual  volume  of  36,500UXX) 
dl. 

Trunkline  states  that  the 
transportation  of  natural  gas  for 
Anadarko  commenced  January  6, 1968. 
as  reported  in  Docket  Na  ST8e-2134- 
000,  for  a  120-day  period  puruiant  to 
S  284.223(8]  of  the  CoirusissioD's 
Regulations  and  the  blanket  certificate 


issued  to  TrunkHoe  in  Docket  No.  CP86- 
586-000. 

Comment  date:  April  13, 1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP89-715-001} 

Take  notice  that  on  January  30. 1989. 
Natural  Gaa  Rpeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  IIliDois  60148,  filed  in  Docket 
No.  CP88-71S-000,  as  supfrfemented  on 
February  21, 1989,  a  request  pursuant  to 
8  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205]  for  authorization  to 
provide  a  firm  transportation  service  for 
LTV  Steel  Company.  Inc.  (LTV),  an  end- 
user,  rnider  tbe  blanket  certificate  issued 
in  Docket  No.  CP86-582-«0a  pursuant  to 
section  7(c]  of  the  Natural  Gas  Act  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Contmussion  and  open 
to  public  inspection. 

Notice  of  tbe  inatant  proposal  was 
issued  on  February  3, 1989.  By  its  filing 
received  on  February  21, 1969,  Natural 
has  amended  its  request  in  accordance 
with  a  contract  amendment  dated 
February  6, 19B9,  to  provide  for 

(1)  An  increase  in  its  firm 
transportation  service  to  a  maximum  of 
25,000  MMBtu  equivalent  of  natural  gas 
per  day  (phn  any  additional  volumes 
accepted  pursuant  to  tbe  overran 
provisions  of  Natural's  Rate  Schedule 
FTS)  for  LTV. 

(2Ka]  The  replacement  of  the 
secondary  receipt  point  in  Cameron 
Parish,  Louisiana,  with  one  in  {efferson 
County,  Texas, 

(b)  Adding  a  primary  delivery  point 
located  on  the  border  of  Kankakee 
County,  Illinois,  and  Lake  County. 
Indiana,  and 

(c)  Adding  a  secondary  delivery  point 
in  Bureau  County.  Illinois. 

Comment  date:  April  13. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Natural  Gaa  Pipeline  Company  of 
America 

(Docket  No.  CP8e-878-O0O) 

Take  notice  that  on  February  22.  1989, 
Natural  Gas  Pipehne  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard.  Illinois  60148,  filed  in  Docket 
Na  CP89-878-000  a  request  pursuant  to 
S  157.205  oi  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorixatian  to 
provide  an  interruptible  transportation 
service  for  Natural  Gas  Clearinghouse 
Inc.  (NGC),  a  marketer,  under  the 
blanket  certificate  issned  in  Docket  No. 


CP86-582-00a  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Natural  stales  that  pursuant  to  a 
transportation  agreement  dated  January 
13, 1980.  under  its  Rate  Schedule  ITS.  it 
proposes  to  transport  up  lo  50,000 
MMBtu  per  day  equivalent  of  natural 
gas  (plus  any  additional  vohHnes 
accepted  pivsuant  to  the  overrun 
provisiofM  of  Naturars  Rate  Schedule 
ITS)  for  NGC.  Natural  states  that  it 
would  transport  the  gas  from  an  existing 
interconnection  between  Natural  and 
Colorado  Interstate  Gas  Company  in 
Beaver  County.  Oklahoma,  and  deliver 
such  gas  to  an  existing  interconnection 
with  Northern  Natural  Gas  Company  in 
Iowa. 

Natural  advises  that  service  under 
§  284.223(a)  commenced  January  14. 
1989.  as  reported  in  Docket  No  ST89- 
2316.  Natural  further  advises  that  il 
would  transport  7.500  MMBtu  on  an 
average  day  and  2.737,500  MMBtu 
annually. 

Comment  date:  April  13. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commissioa  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  flfl 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
}  157.205  of  tbe  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  tbe  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  nol  wit))drawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  reques*  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasMl. 
Secrptary. 
(FR  Doc  89-5006  Filed  3-2-89;  &45  amj 

BIUJN6  coot  t717-«1-ll 


(Docket  No.  ERS9-222-000] 
Guff  Power  Co.;  Filing 

Februar>  27.  1989. 

Take  notice  that  on  January  17. 1989. 
Gulf  Power  Company  (Gulf  Power) 
tendered  for  filing  Gulf  PovNPer  s  1969 
Informational  Filing  of  the 
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liitt?n:()nn«»ction  AKrefrnent  ami 
I  rHnami«§ii)n  Service  A>(r»*«»m»'nt 
h«'tw»»en  (iiilf  Power  ami  [\h\  Rcsmiri  »'s 
Nfrtnrt«fm»*nt.  liu;   |FJRMI( 

■\:i>  ptT^on  (iesinnx  to  \>f  hciird  i)r  t(i 
(iriitfst  sHid  filinx  should  file  m  motion  to 
iiiItTvene  ur  protest  with  thf  Federal 
Kiiprxv  Kemilalory  (Commission.  6Zh 
Nnfth  (lapitol  Street,  \K.    WaMhinHtun. 
I  X    JXHZti.  in  ai  (  urdaiu  e  vsith  Rules  211 
ai'.d  J14  of  the  ( .oiiuiiission  s  Rules  of 
\'r  ,,  (u  e  and  IVucedure  ilH  CFK  SH5  ZXl. 
)M,S  .M^l  All  such  motions  or  protests 
shduld  Uf  filed  (in  or  before  Marrh  11 
I^IHH    fVnteHlH  wiii  (le  i  nnsidered,  U\   the 

CoTuiussuin  in  deterniininM  the 
appropriate  artiiin  In  be  taken.  t)ut  will 
not  ser\e  tn  make  prolestants  parties  to 
'he  prix  eedinx  Any  person  wishing  to 
liei  unie  a  party  niusl  file  a  molKin  to 
intervene   (.'opies  of  this  filing  are  on  file 
with  the  (ioriiniJs.Hion  and  drt"  avuildble 
fur  piibiic    inH()e(  turn 
Uui  [)  Catball 

V-.  rr-t.:    \ 

\VH  Dim     m  .SXH  Filed  \  Z-fSi  8  45  nni| 

■aLMQ  cooc  trif-ai-M 


I  OoctiM  No  CIM-29»-000.  mt  at.  I 

KImbafl  Reeoijrcee,  Inc.,  et  UL, 
App«(catk>n«  for  EManket  Certlflcetet 
W>th  Pregranted  Abandonment  > 

hV-tiruarv  2«    1«HH 

lake   notice  that  ea(  h  Appln  ant 
listed  herein  has  filed  an  applicdtion 
pursuant  to  section  '  of  the  Natural  (.as 
.\i  t  and  the  Federal  F.nerx>  Regulatory 
(  ontmission  s  iCommissionl  rt'xulations 
ifiereuniler  for  an  unlimited  term 
blanket  ct»r1ifi(ate  with  pre^ranted 
abandonment  authorization,  all  as  more 
fully  set  forth  in  the  application.s  whu  h 
are  on  file  with  the  Commission  rind 
open  for  publu   inspection 

Any  person  desinny  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  Man  h 
!'.    UlflM,  file  vMth  the  Federal  Fneryv 
K>-»<ulatory  ( 'ommis.sioii    V\aHhinKion. 
DC  .:i)4J(V  a  petition  to  intervene  or  a 
protest  m  a(  I  ordan(  e  with  the 
renuirenienis  of  the  Commission  »  Rules 
of  I'rai  lu  e  and  JYocedure  |1H  (  FK 
MS  i\\    mf)J14)    All  protests  filed  with 
the  (  ommission  wil!  be  considered  by  it 
in  determining  the  appropriate  ai  lion  'o 
lie  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedmx 
Any  person  wishinx  to  l)*'c(ime  a  party 
in  any  pro<  ee»linx  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commishion  s  rules 


Under  the  procedure  herein  provided 
for  unless  othersle  advised,  it  will  be 
unnecessary  for  Applicants  tu  appear  or 
to  be  represented  at  the  hearing. 
Lois  D  CaatMll. 


DoeStMNo 


Apptc«« 


^  inc  .  Mctrucomv 

Pl«z«  '    'OJ^O 
Ricfimond  Avsrua 
Sum  mo   Houslon. 

ai»-302-000  2-13-M     (>«r<ron  U  S  A   mc 

PO  Bo«  3'?5 
MouBlon    T, 
77?M  .T?5 


'  rhi*  notXtM  tiitm*  (vx  pmvivic  fiK  consolitUliun 
liir  lw<«ritn  i(  itM  Mvaral  nvittan  >^viir»d  t»«T»in 


(FT?  n«ir   »»-,V)OS  Filed  3-2-»  fl  45  ani] 

MLUNa  OOCX  S717-«t-« 


i  Oock*t  No  SA4V5-000) 

Omni  ExploratkMV  Inc.  arid  Omn4 
Drilling  PartneraMp  No.  1978-2; 
Petmon  for  Ad|us1^nent 

het.ni«r>  r   1MU 

Take  notice  that  on  February  13.  1989, 
Dmni  Fxploration  Inc.  and  Omni  Dnllinj^ 
Partnership  No   l»78-2  (Omni)  Tiled  a 
motion  for  reconsideration  of  the 
December  21.  Ift88  order  issued  by  the 
Director  of  the  Office  of  Pipeline  and 
lYmiucer  Regulation  (Director!  in 
Puimi  o  Sloiuifif  merit  Co  .  Docket  No 
SArtfl-14-(XXl.  4."^  FTIRC  1  62,255  (19»8| 
Omni  claims  that  the  Director  s  order 
requires  it  to  pay  amounts  in  addition  to 
those  already  paid  pursuant  to  Order 
\os   ,39fl.  19H-A.  and  3«9-B  or  which 
have  been  waived  and  discharged  by 
order  to  (he  I'nited  States  Bankruptcy 
Court  for  the  Kastem  District  of 
Pennsylvania   Omni  seeks  adiustnunt 
from  the  Director  s  order  holding  Omni 
re9pons:t)le  for  the  Btu  refunds 

The  procedures  applicable  to  the 
conduct  of  this  ndpistment  proceeding 
are  found  in  sutipart  K  of  the 
(-'ommission  s  rules  of  practice  and 
procedure  Any  person  desinng  to 
participate  in  this  adpistmenl 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Rule  214  All  motions  to 
intervene  must  \te  filed  within  15  days 
af'er  putilication  of  this  notice  in  the 
Federal  Register. 
Ixju  D  CashaU. 
.s*^  'yti}r\ 
[W.  LXk:  8B-^X»  Filed  y-l-m  fl  45  smj 

•71T-««-M 


(Docket  »«a  SAM-14-001  and  Docket  Na 

SAM-S-000] 

Palmco  Managamfrt  Co^  Omni 
Explorattorv  Inc.  and  Omni  OrWIng 
PartnarsMp  No.  197t-2;  Aaalgnmant  of 
New  Docket  Number 

February  27,  1989 

Take  notice  that  on  January  27,  1969, 
Omni  Exploration.  Inc..  and  Omni 
Drilling  Partnership  No.  1978-2  (Omni) 
filed  with  the  Commission  pursuant  to 
Rule  1110  of  the  Commission's  rules  of 
practice  and  procedure,  18  CFR  385.1110 
(19««).  a  letter-petition  requesting 
review  of  the  order  issued  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  on  December  21, 
1988.  granting  Palmcos  petition  for 
ad]ustment  relief  in  Docket  No.  SA88- 
14-(XX),  45  FERC  y  62.255  (1968)  On 
February  8,  1989,  the  Commission 
designated  a  presiding  officer,  who 
stayed  certain  procedural  requirements 
until  after  Omni  submitted  further 
information  in  support  of  its  letter- 
petition. 

On  February  13,  1989,  the  Commission 
received  Omni  s  motion  for 
reconsideration  of  the  Director's 
December  21  order  In  view  of  the  new 
facts  and  arguments  set  forth  in  the 
motion  and  for  administrative 
convenience  the  Commission  will  treat 
Omni  8  filing  as  a  separate  petition  for 
adjustment  and  assign  it  Docket  No 
SA89-5-O00  The  ments  of  Omni's 
motion  will  be  fully  addressed  in  the 
new  docket  The  Commission  will 
provide  notice  of  Omni's  request  for 
adjustment  and  subsequently  issue  an 
order  addressing  the  merits. 
I.OUD  Cashetl. 
Secretary- 

(FR  Doc  (»-5(XT7  Filed  ^-l-t».  8:45  am) 
MXMQ  COOC  «717-01-e 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IER-FRL-3S32-41 

Environmental  Impact  Statements  and 
Regulations;  AvaHabiUty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  13,  1989  through 
February  17.  1969  pursuant  to  the 
Fjivironmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5074 
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An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISb)  was  published  in  FR 
dated  April  22. 1988  (53  FR  13318). 

Draft  EISs 

ERP  No.:  D-AFS-E65037.  Rating  EC2. 
Appalachian  Mountains  National 
Forests  Vegetation  Management  Plan, 
Implementation.  AL,  GA.  KY.  NC.  SC. 
TN,  VA  and  VW, 

Summary:  EPA  agrees  environmental 
concerns  has  been  identified  which 
should  be  addressed  in  the  final  EIS. 
Due  to  the  evolving  nature  of 
groundwater  protection  and  endangered 
species  guidelines.  EPA  recommends 
establishment  of  a  process  for  ongoing 
consultation  with  the  states,  U.S.  EPA 
and  the  US,  Fish  and  Wildlife  Service  to 
ensure  the  regulatory  consistency  of  the 
selected  management  measures. 

ERP  No.:  D-BLM-C67000-NM.  Rating 
EC2,  Molycorp  Guadulupe  Mountain 
Tailings  Disposal  Facility,  Construction. 
Operation  and  Closure.  Plan  of 
Operation  Approval.  Tasco  County,  NM, 

Summary:  EPA  expressed 
environmental  concerns  with  the 
proposed  action  in  the  areas  of  air  and 
water  quality  impact  and  is  requesting 
additional  information  on  windblown 
tailings  dust  stabilization,  water  quahty 
impact  assessment  and  alternative 
analysis. 

ERP  No.:  DS-COE-C32008-NI,  Rating 
EC2.  Great  Egg  Harbor  Inlet  and  Peck 
Beach  Erosion  Control  and  Flood 
Protection.  Implementation.  Updated 
Information  and  Detailed  Analysis, 
Ocean  City.  Cape  May  County.  NJ. 

Summary:  EPA  has  concerns 
regarding  potential  impacts  to  water 
quality  and  benthos.  TTie  results  of  the 
planned  test  sampling  should  be 
included  in  the  final  EIS.  The  results  of 
the  sampling  should  provide  the 
additional  information  necessary  to 
resolve  KPA's  concerns. 

ERP  No.:  D-NAS-E12004-00.  Rating 
EC2.  Galileo  Mission  Project.  Galileo 
Spacecraft  Preparation  and  Operation 
Plan,  Implementation.  Solar  System 
Exploration  Program  (Tier  2). 

Summary:  EPA  has  some 
environmental  concerns  about  certain 
procedural  aspects  of  the  emergency 
response  and  clean-up  measures. 

Final  EISs 

ERP  No.:  F-AFS-H67001-MO,  Mark 
Twain  National  Forest,  Hardrock 
Mineral  Leasing,  Approval  and  Issuance 
of  Leases,  Oregon,  Carter  and  Shannon 
Counties,  MO. 

Summary:  EPA  does  not  object  to  the 
proposed  project  provided  that  the 
Forest  Service  or  the  Bureau  of  Land 
Management  will  prepare  site-specific 


EISs  at  such  time  as  mining  in  the 
subject  area  is  proposed. 

Other  Reviews 

ERP  No.:  A-IBR-A31048-00.  Proposed 
Renewal  of  Water  Contracts  for  the 
Friant  Unit  of  the  Central  Valley  Project; 
Predecision  Referral  Statement. 

Summary:  EPA  has  referred  to  the 
Council  on  Environmental  Quality  the 
Bureau  of  Reclamation's  proposed 
renewal  of  the  Orange  Cove.  California 
water  contract.  The  contract  renewal 
would  have  commited  to  existing  uses 
1.5  million  acre-feet  of  Central  Valley 
Project  water  for  the  next  forty  years. 
The  referral  expressed  the  belief  that 
unsatisfactory  environmental  results 
might  occur  if  the  long-term  commitment 
of  water  is  made  and  that  assessment  of 
environmental  effects  and  the 
implementation  of  measures  to  avoid  or 
mitigate  those  effects  is  required  both  by 
the  National  Environmental  Policy  Act 
(NEPA)  and  sound  public  policy.  The 
referral  concluded  that  the  Bureau  of 
Reclamation  water  contract  renewal 
would  result  in  an  irretrievable  long- 
term  commitment  of  water  use  without 
benefit  of  an  EIS  which  would  be  a 
violation  of  the  purposes  and  intent  of 
NEPA. 

Dated:  February  28, 1989. 
WiUiam  D.  Dickerson, 

Deputy  Director.  Office  of  Federal  Activities. 
(PR  Doc.  89-5047  Filed  ^-2-89:  8:45  am) 

MLIMQ  COOC  SSeO-fiO-M 

IER-FRL-3532-3] 

Environmental  Impact  Statamants; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  February  20. 1989 
Through  February  24, 1989  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  890042,  Final.  EPA.  AS. 
Tutuila  Island  Offshore  Ocean  Disposal 
Site  Designation  for  Fish  Cannery 
Waste,  AS,  Due:  April  3. 1989.  Contact: 
Patrick  Cotter  (415)  974-0257. 

EIS  No.  890043,  Draft,  AFS,  OR.  Mount 
Hood  Meadows  Ski  Area  Additional 
Development  and  Expansion.  Master 
Plan  Approval.  Special  Use  Permits  and 
404  Permit.  Mount  Hood  National  Forest, 
Hood  River  County,  OR,  Due:  April  21. 
1989,  Contact:  Douglas  E.  Gochnour 
(503)  666-0700. 

Amended  Notices 

EIS  No.  880430,  Draft,  IBR,  CA, 
American  River  Service  Area  Water 
Contracting  Program.  Water  Supply 


Project  for  Agricultural  Municipal  and 
Industrial  Uses.  Long-Term  Contracting, 
San  Joaquin.  Sacramento  and  Placer 
Counties,  CA.  Due:  April  3. 1989. 
Contact:  Bill  Payne  (916)  978-5488 

Published  FR  01-06-89— Review 
period  extended. 

EIS  No.  880431,  Draft,  IBR.  CA, 
Sacramento  River  Water  Service  Area 
Contracting  Program,  Water  Supply 
Project  for  Municipal  and  IndustnaL 
Wildlife  Refuge  and  Agricultural  Uses. 
Long-Term  Contracting.  Shasta. 
Tehama,  Yolo.  Solano,  Colusa  and 
Solano  Counties.  CA.  Due:  April  3  198P. 
Contact:  Bill  Payne  (916)  978-5488 

Published  FR  01-06-89— Review 
period  extended. 

EIS  No  880432.  Draft.  IBR.  CA.  Delta 
Export  Service  Area  Water  Contracting 
Program,  Water  Supply  Protect  for 
.Agricultural,  Municipdl  and  Industrial 
and  Wildlife  Refuge  Uses.  Long-Term 
Contracting.  Fresno.  Kern,  Kings. 
.Madera,  Merced.  San  loaqum.  Tulare. 
Monterey,  San  Benito,  Santa  Clara  and 
Santa  Cruz  Cos..  CA.  Due  April  3, 1989. 
Contact:  Bill  Payne  (916)  9~8-5488. 

Published  FR  1-6-89— Review  period 
extended. 

Dated:  February  28  1989 
William  D.  Dickersoo. 

Deputy  Director.  O^ice  o>  Federal  .Activities. 
[FR  Doc  89-5048  Filed  3-2-89  8  45  am] 


[ER-FRL-3529-11 

Intent  To  Prepare  a  Draft  Enviromental 
Impact  Statement  (EIS);  City  of  San 
Diego  Wastewater  Treatntent 
Facilities,  CA 

agency:  U.S.  Environmental  Protection 
Agency  (EPA)  Region  IX. 
action:  Preparation  of  a  Draft 
Environmental  Impact  Statement. 

Purpose:  In  accordance  with  section 
5n(c)  of  the  Clean  Water  Act  (CWA) 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (NEP.A).  EPA 
has  identified  a  need  to  prepare  an  EIS 
and  therefore  issues  this  .Notice  of  Intent 
pursuant  to  40  CFR  1501.7. 
For  further  information  and  to  be  placed 
on  the  project  mailing  list  contact: 
Mr,  Elmo  Sebastiani,  Construction 
Grants  Branch.  U.S.  EPA.  (W-2-21.  215 
Fremont  St..  San  Francisco.  CA  94105. 
Telephone:  (415)  974-8^116 
SUMMARY:  The  City  of  San  Diego  has 
initiated  a  new  program  the  Clean 
Water  Program  for  Greater  San  Diego, 
with  a  goal  of  attaining  full  compliance 
with  the  CWA  and  .NEP.A  The  program 
IS  currently  in  the  facilities  planning 


9064 
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•■■'  oninitiiiJ  U)lh  iHcodd.iry  tn-Htment 
I  'I  wtitrr  rt'clrtraHtiiin  laril  tiPi  of 
•<    'f;:  UTl  iiir  to  •♦■rvf  lhi»  Sd:i  [Jicj^o 
i"r'r"{H)li!an  nrw*  thr  iii^h  the  n.uidlr  of 
Lie  twenty  lirst  c«ntury    hiiLil.tifs 
covered  by  the  plan  will  inrludf  hh 
upftrxit)'  of  the  Cjty  %  Point  I^hiih 
*va«ti'wa!rr  tredtnu'ot  [liddt  on<*  or  Iwo 
othf>r  ieu.)n«l/irv  trr-  itiii«nl  plant*,  a 
nimilxT  of  wiiiRr  rtii.idination  ftldfil*. 
slud^n  hiiiidlliiM  MJid  di.HpositI  fa<  ilitie* 
and  »<!i!«i« jdlud  piini|)  HldlionH  rfiid 
pil)«'i;n»'» 

Sifd  fur   I.  Uon  ( )n  S«'p(t;tni»^r  30. 
I'lHfl  hTA  «nnonni,»Hi  itn  d«-<  isum  to 
tiii:.i'ivcly  deny  the  ("ity  of  Sail  Uiego  » 
lii'^  and  I'Wtl  rtpplii  iiiioni  fur  d  wmver 
und«T  Section  JOHhJ  of  the  CW.-\  On 
NovcmhHT  '}.  198ft,  the  City  Coi.iicd 
Huthorz«'i|  the  (jty  M  ih.ixit  to  ncnd 
KPA  ti  Ic'tc'  (if  intrnt  !(■  file  .i  M-Mscd 
VMuvf-r  *pplii  jitlorv  On  K>dir'..«r>  f, 
IW,  the  City  Cmincil  d.v  id.uJ  U^ 
diti  nnlinue  waiver  t-TiTts  and  to  pursue 
sei.nndtiry  tr>-rttn»eii' 

A'tf>nHit'\''s   Six  Ml'ern-i'.vf^  tire 
prv^rntly  nniiiT  con.t.  tfrMtuxi  for  siting 
■>•■•  ondnry  trf-iitmen!  phint*  in  'he  ,S,in 
l>irj{«  area    The  altiTnativu*  involve 
vnrtiitions  in  the  size  and  extent  of 
treiitment  fHi:iliti«a  in  and  annind 
Sorrento  Vnlley    nt  ttie  exmlinM  fmnt 
Ixxnd  trt.-atiiK'nt  tile,  at  locMtiutit  near 
LindLerj^  i-it-ld.  aiid  Ml  utea  along  the 
U.S. /Mexico  border  Alternalive  sitea 
are  alio  beinji  considered  for  a  number 
of  water  rredamtttion  plant*  ihrouRhout 
the  San  [}iego  metropolitan  are«.  The 
City  of  S.in  DipRo  ii  not  maklna  any 
BMtor  dr.  mi, inn  dt  the  met-tinK'*-  .trmizcci 
heiuw  with  rejjaril  to  the  re|f<  ti  ;i.  ,)r 
adoption  of  sites   Ih*-  City  it  te«-ki:i){ 
public  input  which  wdi  be  ujcd  to 
analyze  the  Hitemwiivps  Suhn'ijuent 
public  me^-f^.Tyn  In  th^  nprtnij     '  ''in«i  wdl 
uddress  ihr  sflri  tion  of  an  aiS"ii/it:ve 

Scoping  The  f'ity  of  San  I)i«-ic    wtl! 
hold  three  initial  public  ncopi'itt 
meMingS.  Em(  h  nii-fiiny^  will  be  held  in  -i 
different  lorntion  within  the  sft^xter  S^n 
Diejru  am«   (1)  Mond.iy,  February  ^7. 
IkJWH.  at  7  30  p  m  at  University  Towne 
Centre  Fonim  Hall  (.rest  Amencan 
Building  I    1    4315  \jti  1  )lla  Villaije  Drive 
1^  lolla.  CA;  (2)  Tuesday.  Febniary  28. 
I9<».  Ml  7  ,U)  p  m  at  Point  Lonia  High 
School  .A'idii oniim.  2335  Chatsworth 
Blvd.  S*.n  I)h%;o.  CA.  and  (3) 
Wedni-vt-iv    Vlaroh  1. 19W.  at  7  30  p  m 
at  SouthwfV  llifh  S<  hool.  in8.5  Mollister 
St..  Sen  I)i.-w"  (  A    T'he  public  is 
cncouruxc  ■     r'''nd  to  provtdi"  their 
views  on  thi-  prt)p<i»f  i  siti*  al'.i  rnativen 
for  tci  <nid.ir\  w  isipw  iter  treatment  and 
Water  reLianuiiiun.  aod  to  asxiit  m  the 
identification  >j(  envirunmentul  msuet 

K*ttmaUid  Oat*  of  Druft  EI<:  H, ■;>',;  tp 

|une  IS.  laeo. 


Responsible  Official  Daniel  W 
McCovem.  Regional  Administralnr 

[).(•.■.!    Krhpirirv   M    tsw) 

RiUi*rd  E.  SojidwMin. 

Dirfi  lor  Offna  of  f'luJrm.  .A>  lintMt. 
\Vy.  Dim-.  8U-A04A  Fii«d  J  Z~m  8  45  aral 


|OFTS-140n3;  FRL-3&32-5I 

Acc«»s  to  Cofifk}«ntM  Buslnass 
InfofTTiatton  by  CS^C  Syetems 

aoimct:  Fjjvironmer.tal  Protet.-tion 
Axenry  (FJ'A) 
ACTKM:  Notice 


r  El'A  hat  authonxed  Us 
•ul)contr«rtor.  CRC  Systems  (CRC1  of 
K.iirf.iK,  \' .\  for  aa'«es  to  information 
which  has  been  submitted  to  EPA  under 
ail  sections  of  the  Toxic  Substances 
Control  Act  (TSCAI  Some  of  the 
information  mav  be  claimed  or 
dctfm^ined  to  be  confidential  business 
information  (CBI) 

rom  nmrymm  iNro«MiATK>M  coffTAcr 

Mi<  huel  M   Stahl   Dirertor   TSCA 
Asm  s'a.if:*-  OfTire  (TS--(W1    OfHre  of 
I  ixn   Sul>stHn<  r^.  ^".nv!^o^mt■nt:^l 
I't'  '.M 'ion  .-Vx-'i!,  V    Rni   KH-»4  401  M  St 
SU  ,  VVashinxton.  DC  2>)4*1<1  1.21K!)  554- 
\MH.  71)1)   lUlCl  S.S4  -(i551 
tU^rUOMfrTAMY  MFOMSATKMC  Under 
contract  no  brt--*n   "l^b.  subcontractor 
CRC,  11242  Waples  Mil!  Road.  Fairfax. 
VA  will  assoit  the  Office  of  Toxic 
Substances  Information  Management 
Division  in  perform;:i«  mrHiiTi rations 
and  i-nhancements  to  KP.\  data  base 
s\  stems  containing  T*X".'\  mi  CRC 
(•mplo\ee<i  wi',!  reqin.'r  hi  i  cms  to  TTICA 
ClU  on  computer  (tcrj't'ns  m  order  to 
perform  the  contract  tisk.*   In  addition. 
CR(    fiiiplov ci-i  will  oct  .i9ion.ill>  be 
required  to  rt-vitw  CHI  do<  umentH  to 
I  on^ji.ire  hard  u)py  da'a  ti^i  those  data 
r.fiii.Mits  contained  in  'fie  svstems 

i'Mi]  i»  wnrkiriii  MS  ,1  s  .l)i«ntra(  tor 
under  the  (Computer  Si  i>-ii(  es 
('orporalion   Access  lo  T^^.A  CHI  by 
(]SC  vs.m  previously  announced  in  the 
Federal  Kn^isler  of  Ocfolx-T  11    19^5  |.^>() 
KK  4  .4fCi: 

FJ'A  i.s  is*jinx  *,*iii  no'ice  to  inform  all 
submitters  of  inform. ition  under  all 
sections  of  1  SC,'\  that  ViW  may  provide 
C'RC  access  to  these  (  lil  materials  nn  a 
need  lo  Wnow  ba*is   Ail  access  to  T5>CA 
cm  under  this  contract  wiU  take  place 
at  EPA  Heaci<^u.irtiTs  fn    ilities 


procedures  before  they  Rre  permitted 
access  to  TSCA  CBI 

Dated  February  24.  198« 
Linda  A  Traver*. 

P; ret  /or  Ir'rrr'r.tion  Slanasfment Division. 
Office  of  Tnxic  .'^ubftanrt^ 
[VR  Doc  8e-»9ffl  nied  J- 2  -BO-  8  45  am] 
aaxwo  cooi  ssso  is  ■ 


Clear. ini  e 


rsc:A  CBJ 


under  this  contract  is  scheduled  to 
expire  on  September  30.  1989 
CRC  peraonnel  will  be  required  to 

sixn  fKin  disclosure  axreements  and  wi 
be  bnefed  on  appropriate  security 


FEOEfUL  EMCRQENCY 
MAfUQEIIEffr  AGENCY 

K^tncy  tntodiMtton  Collection 
SulMitlttsd  lo  ttM  Office  of 
ManMMOMnl  and  Budoct  for 
Ct— ranee 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
patii.«ge  for  clearance  in  accordance 
with  the  l*aperwork  Reduction  Act  (441 
use  Chapter  35) 

Type  Now  Collection. 

T:!:f  Nstion.Tl  Fire  Academy  Course 
Monitoring  System — National  Fire 
.Academy  Course  Evaluation 

Abs!n\  t.  The  National  Fire  Academy 
Course  F!valijdtion  form  will  be  used  to 
pvalu.ite  all  oncampus  and  off  campus 
NMF.\  coursA-s  and  to  assess  the 
effectiveness  of  the  course  malcriaU 
and  mstructoi-  performance 

lyfM'  of  Respondents   Individuals  or 
households. 

Estimate  of  Total  Annua!  Heporting 
and  RpcordAi'rpmfi  Burden:  2.040 

Mumber  of  Respondents  8.000. 

Estimated  Avrm^p  Biinirn  flours  Per 
Response:  33 

Frequency  of  Response:  One  Time. 

Copies  of  the  above  information 
colle(  lion  re(]i:est  and  supporting 
document. ition  can  be  obtained  by 
calling  or  writing  the  FFAIA  Clearance 
Officer.  Ijnda  Shiley.  (202)  tt4fV-2t>24.  500 
C  Street.  SVV  .  Washiiixton.  DC  J' •4-2 

D'TMr  t  commienis  reyardinB  tf^e  tiurden 
estin.ite  or  any  aspect  of  this 
uiformation  collection,  includinx 
suftjeslings  for  reducing  this  burden,  to 
the  l-TMA  Clearance  Officer  at  the 
abo;e  address  and  lo  Irancine  Picoull. 
(202)  3'5.V7231.  Office  of  Manaxement 
and  Budget.  3235  NFOB.  Washington. 
DC  20.503  within  two  weeks  of  this 
notice 

D'ltf    KrhrHury  27.  1989 
Wactey  C  Moore. 

Dirv<  tor.  O^icf  •>* AJminiatrative  Support 
\}-H  X'ioc   8»-4«'r3  Plied  J-2  «»  S4.'i  urn) 
MLUNQ  COOC  ST1S-ei-«l 


(FEMA-«21-0R] 

Ma)or  Disastor  and  Relatad 
Datarmlnations;  Kentucky 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Kentucky  (FEMA-821-DR),  dated 
February  24, 1989.  and  related 
determinations. 
dated:  February  24, 1989. 
FOR  FURTHEII  INFORMATION  CONTACT 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3614. 

NOTICE;  Notice  is  hereby  given  that 
in  a  letter  dated  February  24, 1989,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L  93-28a  as  amended  by  Pub.  L 
100-707),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Kentucky,  resulting  from  severe  storms  and 
flooding  beginning  on  or  about  February  13, 
1968,  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major  diMster  declaration  under 
Pubhc  Law  Ba-288,  as  amended  by  Public 
Law  100-707.  L  therefore,  declare  that  such  a 
major  disaster  exists  in  the  Commonwealth 
of  Kentucky. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  ^d  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  PL  93-28a  as  amended  by  PL  100-707, 
for  Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assiatance,  shall  be  for  a  period  not  to 
exceed  «ix  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Paul  E.  Hall  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  OfTicer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Coeimonwealth  of  Kentucky 
to  have  been  affected  adversely  by  this 


declared  major  disaster  The  counties  of 
Anderson,  Bourbon,  Bullitt  Butler. 
Casey,  Franklin,  Hardin,  Harrison, 
Henry,  Jessamine,  Larue,  Mercer, 
Nelson,  Owen.  Pendleton,  Trimble, 
Washington,  and  Woodford  for 
Individual  Assistance  and  Public 
Assistance. 
Julius  W.  Bectoo,  Jr., 

Director,  Federal  Emergency  Management 
Agency. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

(FR  Doc.  89-4974  Filed  3-2-89;  8:45  am] 

BtLUNQ  COOC  S71B-0a-M 


Office  of  Training;  Board  of  Visitors 
for  the  National  Rre  Academy;  Open 
IMeeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Board  of  Visitors  for  the 
National  Fire  Academy. 

Dates  of  Meeting:  April  11-12, 1989. 

Place:  National  Emergency  Training 
Center,  G  Bldg..  2nd  Floor  Conference 
Room,  Emmitsburg,  MD  21727. 

Time:  April  11—8:30  a.m.  to  5:00  p.m., 
April  12—6:30  a.m.  to  Agenda 
Completion. 

Proposed  Agenda:  Old  Business.  New 
Business;  Brie&ng  of  FT90  Operating 
Plan. 

The  meeting  will  be  open  to  the  public 
with  seating  available  on  a  Brst-come, 
first-serve  basis.  Members  of  the  general 
public  who  plan  to  attend  the  meeting 
should  contact  the  Office  of  the 
Superintendent  National  Fire  Academy, 
Office  of  Training,  16825  South  Seton 
Avenue,  Emmitsburg,  Maryland,  21727 
(telephone  number.  301-447-1123)  on  or 
before  April  3, 1989. 

Minutes  of  the  meeting  will  be 
prepared  by  the  Board  and  will  be 
available  for  public  viewing  in  the 
Director's  Office,  Office  of  Training, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 
Dave  McLoughlin, 
Director,  Office  of  Training. 

Dated:  February  21, 1989. 
[FR  Doc.  89-4975  FUed  3-2-89;  8:45  am) 

MLUNQ  COOC  SriS-OI-M 


FEDERAL  MARmiME  COMMISSION 
Agreement(8)  FNed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  The  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agree  men  t  No. :  203-01 1 1 98-001 . 

Title:  Puerto  Rico/Caribbean 
Discussion  Agreement. 

Parties:  Hapag-Lloyd  Ag.  Thos.  *  )aB 
Harrison  Ltd..  Nedlloyd  Lines,  B.V.. 
Compagnie  Generale  Mantime.  Sea- 
Land  Service.  Inc. 

Synopsis:  The  proposed  modification 
would  add  Crowley  Caribbean 
Transport  and  Trailer  Marine  Transport 
as  parties  to  the  Agreement. 

By  Order  of  the  The  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 

Dated:  February  28, 1989. 
(FR  Doc.  89-4953  Filed  3-2-89:  ft45  am) 

BILUNO  COOC  STSO-ei-M 


FEDERAL  RESERVE  SYSTEM 

Compagnie  Flnar>ciere  de  Suez; 
Acquisition  of  Company  Engaged  in 
Permis8it>le  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  US  C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  J  225.25  of 
Regidation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


9086 
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expn's*  their  views  in  wntuiH  '^^  the 
question  whether  coasummatiun  of  the 
pnipuaal  cun  "reasonably  b«  expected 
to  produce  benefttf  to  the  public,  luch 
lis  grfHler  convenience,  increased 
competition,  or  gums  in  efficiency  thiit 
outweigh  possible  Mdver»<>  effects  such 
«s  undue  roncentrntion  of  resources. 
decr»'«!M*<l  iif  unfair  competition, 
I  onflif :ts  of  inlpreats.  or  unsound 
tiarvi.inx  practices,  '  Any  request  fore 
hedPivg  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasuoa  n  written  presentation  would 
not  suffice  m  lieu  of  a  h«anng. 
ulentifyiDR  specifically  any  questions  of 
frt(  t  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
henruix.  and  indicating  how  the  party 
commenting  would  be  ajjjjrieved  by 
approval  of  the  proposal. 

Clomments  reyardinj?  the  applirjitinn 
must  be  received  at  the  Rraerve  Bank 
indlcjifed  or  the  offices  of  the  Boart!  of 
( iovemors  not  later  than  Marrh  24,  1989 

.\.  Fedaral  Wmmnm  Bank  of  New  York 
(William  L  RutledKe  Vice  President)  M 
liberty  Str»»«t.  New  York,  New  York 

1 .  Compnifnif!  Financmre  de  Sih'i. 
Puns,  Kram  e  and  Banque  Indosuex. 
Pans,  Fran<;e:  to  acquire  Oaniei  Br«en  A 

Co   LP  ami  Hreen  1  rust  (Company,  and 

thereby  enK<i^e  in  pr()vidin(<  portfolio 

iiivestmenl  rtdvice  pursuant  to 

i  Z-I.'i  25(blH|,  and  perfurminx  trust 

company  st:rvices  pursuant  to 

S  2::5  25(b)(11  of  the  Board  s  Regulation 

Y 

Boarfl  nf  (r<wrm<>r»  of  the  Federal  Keserve 
System.  i->'\>nmry  V.  laUH 
jennifar  |   johnaoo. 
t.-(.<.  >i  u}tf  Secretary  of  U>«  Hoarri. 
ICK  Uoc  m-iOi*  Ktled  3-2-W  K:45  ami 
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OfTstowfi  Finanolai  Sarvtoea,  Inc^  at 
ai.;  FoTTTMittona  o^.  Acqulmmorm  by,  and 
MarQara  o(  Bank  HotcMng  Conipenlea 

The  cunipanitf*  listed  in  this  notice 
have  applied  for  the  Board  s  approval 
under  xectiun  J  of  the  B<tnk  Holding 
Conijmny  Act  Y  {\2  Li  S  C   IW^)  and 
§  22.S  14  of  the  Board  »  Regulation  Y  (12 
CFK  225  14)  to  become  a  Iwmk  holding 
I  onipany  of  to  acquire  a  bank  or  bank 
hiililm«  company   The  factors  that  are 
r.oriiiiderfd  in  actin>{  on  the  applicatiooH 
are  »4>t  forth  in  section  3<i  |  of  the  Act  (12 

u.s  c;  iR4:(^  1) 

F..1I  h  applicatK)n  is  available  for 
immediate  loape*  tioii  at  the  Federal 
Reserve  Bdink  indicated  Once  ihe 
application  has  been  ai  cepted  for 
procaasing.  in  will  aUo  lie  available  fur 
in»p«c,tion  at  tht-  offu  ea  of  the  Hoard  of 
(governors  Intereattnl  persons  nia> 


exprea*  ihair  views  in  Mmtuig  to  the 
Reserve  Bank  or  to  the  officea  of  the 
B<iard  o/  Governor*.  Any  comment  on 

an  application  that  requests  a  heanng 
must  include  a  statement  of  why  a 
wnlten  preaentation  would  not  auilice  m 
lieu  of  a  haannf.  identifying  ipaafically 
any  questions  of  fact  that  are  in  dispute 
and  summanzing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comment* 
regarding  each  of  these  applications 
must  be  received  not  Later  than  March 
23,  190S, 

A  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K  Desch,  Vice 
President)  100  North  mh  Street. 
Philadei|>hia,  Pennsylvania  19105: 

1   Orntown  Fuiarcial  Service*.  Inc.. 
Orrstown.  Pennsylvania,  to  acquire 
18.39  percent  of  the  voting  shares  of 
Farmers  National  Bank  of  Newville. 
Newville.  Pennsylvania 

B.  Fadarai  Raaarva  Bank  of  CSavalawl 
(lohn  |.  Wlxted.  |r..  Vice  Preaident)  1455 
Fast  Sixth  Street.  Cleveland.  Ohio  44101: 

1   Pfople  Banctisharet  of  Gamhiffr 
!ru  orporatad.  GamWer.  Ohio:  to  become 
a  bank  hoktinn  company  by  acquiring 
100  percent  of  the  voting  shares  of  TTie 
People  Bank  Gambler.  Ohio 

C.  Faderal  Rewrve  Bank  of  Atlanta 
(Robert  F,.  Heck.  Vice  President)  104 
Manetta  Street.  NW.,  Atlanta.  Georgia 
^oaca 

1  FB  H  Corp    Fayette,  Alabama;  to 
become  a  bank  holding  company  by 
Hcquinng  100  percent  of  the  voting 
shares  of  The  Citirens  Bank  of  Fayette, 
Fayette,  Alabama 

2  Fayrtte  County  Bancahares.  Inc.. 
Peachtree  City,  Georgia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Fayette 
County  Bank,  Peachtrve  Qty.  Georgia,  a 
de  r\tivo  bank 

D.  Federal  Keserve  Bank  of 
Minneapolis  [James  M  Lyoo.  Vice 
Presidenl)  250  Marquette  Avenue. 
Minneapolis  Minnesota  55480: 

1   l!XDR  Inc.  Naples,  Florida,  to 
acquire  100  percent  of  the  voting  shares 
of  First  State  Bank  of  New  Germany. 
New  Germany,  Minnesota 

E.  Federal  Reserve  Bank  of  Kansas 
City  Cniomas  M  Moenig,  Senior  Vice 
President)  ^23  Grand  Avenue,  Kansas 
City   Mi.ssouri  mi9e 

1  Fiirrnvrs  Hiinchsharfs.  Inc  . 
.Maysville,  Missoun   to  t)ecome  a  bank 
holding  company  by  aix^uinng  100 
percent  of  the  voting  shares  of  The 
Farmers  Bank  of  Maysville,  Maysville, 
MiHsoun.  Comments  on  the  application 
must  be  received  by  March  1",  1989. 

2  NorCentral  Bam  Shan's.  Inc  .  Portis 
Kansas,  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 


voting  shares  of  The  First  Stale  Bank. 
Portis.  Kansas 

Board  of  Governors  of  the  Fedaral  Reserve 
Syslem.  February  27.  1988 
lannlfer  |.  )ohnaa«, 
Aanociate  Secrpiary  of  the  Board 
\yn  Doc  89-4955  Filed  3-2-88:  8:45  am) 
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CHanQa  In  Bank  Control  NoHcea! 
AcquiaWona  of  Sharae  o(  f 
Bank  HoMing  Compentaa:  l 
Rocco;  corractlon 

This  notice  corrects  a  previous 
Federal  RagUter  notice  [FR  Doc.  89- 
3150)  published  at  page  6450  of  the  issue 
for  Fnday.  February  la  1989. 

Under  the  Federal  Reserve  Bank  of 
San  Francisca  the  entry  for  Philip  ). 
Rocco  amended  to  read  as  follows: 

1.  Philip  ].  Rocco,  Santa  Ana. 
California;  to  acquire  13^  percent  of 
the  voting  shares  of  California  City 
Bancorp.  Oran^  California,  and 
thereby  indirectly  acquire  California 
City  Bank.  N.A.,  Orange,  California. 

Comments  on  this  application  must  be 
received  by  March  17. 1969. 

Board  of  Coveraon  of  the  Paderai  Raaerre 
System.  Pahruary  27,  igM. 
leoBlfar ).  lotmaoB, 

AsBCKiate  Secretary  of  the  Board. 

[m  Doc  89-4956  Fikd  3-2-aft  a-45  am] 


DEPARTyENT  OF  HEALTM  ANO 
HUIAAN  SERVICES 

Food  and  Drug  Adnyntatratton 
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CIBA  VMon  Corp; 
Approval  of  CIBA  VWon  Starlta  SaHna 
Solution  and  aSA  Vlaton  Starila 
Buff  arad  Salna  Solutton 

AOCNCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 


SUMaiAAv:  Tlie  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  CIBA 
Vision  Corp.,  Atlanta,  GA,  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1B78.  of  the  CIBA  Vision 
Saline  Solution  and  CIBA  Vision  Stenle 
Buffered  Saline  Solution.  The  devices 
are  to  be  manufactured  under  an 
agreement  with  Armstrong  Laboratories. 
Inc  ,  West  Roxbury.  MA.  which  has 
authorized  CIBA  Vision  Corp  to 
incorporate  ir\formation  contained  in  its 
approved  premarket  approval 
applications  for  the  Armstrong  Stenle 


Saline  Solution  and  the  Armstrong 
Sterile  Buffered  Saline  Solution.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant. 
by  letter  of  December  23. 1988.  of  the 
approval  of  the  application. 
DATE  Petitions  for  administrative 
review  by  April  3, 1989. 
Aoonfii:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857. 
PON  PMrTHER  MFOfMNATION  COfrTACr 
David  M.  Whipple.  Center  for  Devices 
and  Radiological  Health  (HFZ-4eO). 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  N4D  20910, 
301-427-7940. 


r  ahv  MvomtATiON:  On 

October  27. 1988,  CIBA  Vision  Corp.. 
Atlanta.  GA  3036a  submitted  to  CDRH 
an  apphcation  for  premarket  approval  of 
the  CIBA  Vision  Sterile  Saline  Solution 
and  the  CIBA  Vision  Sterile  Buffered 
Saline  Solution.  The  devices  are  sterile 
physiological  sahne  solutioru  (0.9 
percent  salt  in  water)  In  fireasarized 
containers  with  a  nitrogen  propellant 
and  are  Indicated  for  use  in  the  rinsing, 
heat  disinfection,  and  storage  of  soft 
(hydrophilic)  contact  lenses.  The 
application  includes  authorization  from 
ALTmstrong  Laboratories,  Inc.,  West 
Roxbury.  MA  0213Z  to  incorporate 
information  contained  in  its  approved 
premarket  approval  applications  for  the 
Armstrong  Sterile  Saline  Solution  and 
the  Armstrong  Sterile  Buffered  Saline 
Solution. 

On  December  23, 1988.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Acting  Director  of 
the  Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  ofTice 
upon  written  request  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  pubUc  inspection  at 
CDRH— contact  David  M.  Whipple 
(liFZ-460),  address  above. 

Opportunity  for  Administrativa  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
use.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U3.C 
360e(g]).  for  adnunistrative  review  of 


CDRH's  decision  to  approve  this 
application,  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisoi^ 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  April  3, 1989,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  imder  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h).  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  {21 
CFR  5.53). 

Dated:  February  22,  1989. 

Waher  E.  Gundaker. 

Acting  Deputy  Director  Center  for  Devices 
and  Radiological  Health. 

(PR  Doc.  89-4957  Filed  J-2-89,  a-45  am) 
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[Docket  No.  89M-0024] 

Advanced  Cardiovascular  Systems, 
Inc^  Premarket  Approval  of  ttw  ACSS 
Stack  Perfusion^  Corortary  Dilatation 
Catheter 

AOEMCY:  Food  and  Drug  Administi-ation. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
application  by  Advanced 


Cardiovascular  Systems.  Inc  ,  Mountain 
View,  CA,  for  premarket  approval, 
under  the  Medical  Device  Amendments 
of  1976.  of  the  ACS*  Stack  Perfusion™ 
Coronary  Dilatation  Catheter  After 
reviewing  the  recommendation  of  the 
Circulatory  System  Devices  Panel. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  January  11.  1989. 
of  the  approval  of  the  application 

DATE:  Petitions  for  administrative 
review  by  April  3. 1989. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATIOM  COMTACR 

Shang  W.  Hwang,  Center  for  Devices 
and  Radiological  Health  (HFZ-450). 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring.  MD  20910. 
301-427-7371. 

SUPPLEMENTARY  INFORMATION:  On  May 
3, 1988.  Advanced  Cardiovascular 
Systems,  Inc..  Mountain  View,  CA 
94039-7101,  submitted  to  CDRH  a 
supplemental  application  for  premarket 
approval  of  the  ACS*  Stack  Perfusion™ 
Coronary  Dilatation  Catheter.  The 
catheter  is  intended  for  use  during 
percutaneous  transluminal  coronary 
angioplasty  fPTCA)  where  the  physician 
desires  distal  blood  perfusion  dunnjj 
prolonged  balloon  inflations  The 
catheter  is  intended  for  use  in  patients 
with  coronary  artery  disease,  who  ar^ 
acceptable  candidates  for  coronary 
artery  bypass  graft  surgery,  and  who 
meet  one  of  the  following  selection 
criteria: 

1.  Single  vessel  artheroscierotic 
coronary  artery  disease  tliat  is  discrete, 
subtotal,  noncalciried,  and  accessible  to 
a  dilatation  catheter. 

2.  Multiple  vessel  coronary  artery 
disease  under  certain  circumstances. 

3.  Coronary  artery  disease  of  the 
native  coronary  arteries  and/or 
coronary  artery  bypass  grafts  of  some 
patients  who  have  previously  undergone 
coronary  artery  bypass  graft  surgery 
and  who  have  recurrence  of  symptoms 
and  (a)  progression  of  disease  or  (b] 
stenosis  and  closure  of  the  grafts 

On  September  16, 1988,  the 
Circulatory  System  Devices  Panel,  an 
FDA  advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  January  11, 1989.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Acting  Director  of 
the  Office  of  Device  Evaluation.  CDRH. 
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A  iiimmary  of  the  surely  and 
t'ffft  tivenesa  dttta  on  which  CDRH 
bastnl  Its  approval  is  on  file  m  the 
Dof  lipts  ManasKment  Branch  (address 
ahovt'l  and  is  avaiiahip  from  the  office 
upon  written  request   Requests  should 
be  identified  with  the  name  of  the 
ilevK.e  and  the  docket  number  found  in 
brai.kets  in  the  heading  of  this 
do(  ument 

A  ropy  of  all  approved  lafx'linj?  Is 
ti\.Hildble  for  public  inspection  at 
CDKII— <:ontH(  t  Shans  W   HwanR 
[Wy/.-AMW   address  above 

Opportunity  For  Administrative  Review 

Section  515(d||3)  of  the  Federal  Food 
Dniji.  and  Cosmetu  Act  (the  act)  (21 
U  .S  C  3«0v(d|(,)l)  authorizes  any 
inteiested  person  to  petition,  under 
section  .S15)(K)  of  the  act  (21  US  C. 
360e(K)|.  for  administrative  review  of 
CDRH's  de(  ision  to  approve  this 
appliralion   A  petitioner  may  request 
either  a  formal  heannj^  under  fart  12  (21 
CKK  Pari  12|  of  ROA  s  administrative 
practices  and  procedures  regulations  oi 
a  review  of  the  application  and  CDRlls 
ai  tion  by  an  independent  advisory 
committee  of  eKperts   A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  {  lU.IJ|b)  (21  CFR 
10  .).l(b))   A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  t.ommittee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  xenuine  and  substantial  issue  of 
material  fact  for  resolution  lhrouj(h 
administrative  review   After  reviewing 
the  petition.  R)A  will  decide  whether  to 
grunt  or  deny  the  petition  and  will 
publish  a  notu;e  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition  the  notice  will  stale  the  issue  to 
be  reviewed,  the  fonn  of  review  to  be 
useil.  the  persons  who  niay  participate 
in  the  review    the  time  and  place  where 
the  'e^.ew  will  oc(  ur.  and  t)ther  detail.H 

rilitioners  miiy  at  any  time  on  or 
before  April  3.  1W9  file  with  the 
Dockets  MrinaKemroi  H;,iin  h  (fidilK'ss 
above)  two  copiei  o!  e,<i  h  pcti'in;;  ,uui 
Hiipp)or1inx  data  and  information. 
uieiiiified  with  the  name  of  the  device 
.ind  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document   Received  petitions  may  be 
seen  in  the  offu  e  above  between  flam 
and  4pm,  Mondav  through  Friday 

This  notice  is  issued  under  the  Federnl 
Food.  Drug,  and  Cosmetu  Act  (sees 
SlSId),  520(h).  Wl  Stat    .554-555.  571  (21 
use   3HOe(d),  J«()i(h)||  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  ClU  5  ID)  and 
redelegated  to  the  Uire<  tor.  Center  for 
Devices  and  Radiological  Health  (21 
cm  5. S.I  I 


Dated  February  22.  lOM 
Waller  E.  Cundekar. 

Acting  Deputy  Director.  Center  for  Devices 
and  Radiological  Httalth 
\VH  Doc  »-«958  Filed  3-2 -«;  845  am| 
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Heatth  Resources  and  Services 
Adnnlntotratlon 

Flruii  Fur>dlr>g  Priorttles  for  Grants  for 
ResklerKy  Training  and  Advanced 
Education  in  ttie  General  Practice  of 
Dentistry 

The  Health  Resources  and  Services 
AdministrHluin  announces  the  final 
funding  priorities  for  Fiscal  Year  1989 
which  will  f>e  used  in  making  grant 
awards  for  Grants  for  Residency 
Training  and  Advanced  Education  m  the 
Ceneral  Practice  of  Dentistry,  section 
7H6(b)  of  the  PUS  Act  which  has  been 
redesignated  section  785  by  Pub  L  100- 
f>()7.  of  the  Health  Professions 
Reauthonzation  Act  of  1988. 

Section  785  of  the  Act  authorizes  the 
Se(.retar>  to  make  grants  to  any  public 
or  nonprofit  private  school  of  dentistry 
or  accredited  postgraduate  dental 
training  institution  (eg,  hospitals  and 
medical  centers)  to  plan,  develop,  and 
operate  an  approved  residency  or 
advanced  educational  program  in  the 
general  practice  of  dentistry  and  to 
provide  financial  assistance  to 
participants  in  such  a  program  who  are 
m  need  of  financial  assistance  and  who 
plan  to  specialize  in  the  practice  of 
general  dentistry 

To  receive  support,  programs  must 
meet  the  requirements  of  final 
rfKulalions  at  42  CFTf  Pari  57,  Subpart  L 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria 

(a)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  7H5  of  the 
Act, 

(b)  The  degree  to  which  the  proposed 
protect  adequately  provides  for  meeting 
the  protect  re(juirements, 

(c)  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project  in  a  cost-effective 
manner 

(d)  The  qualifications  of  proposed 
staff  ami  faculty, 

(e|  The  potential  of  the  project  to 
continue  on  a  self  sustaining  basis  after 
the  period  of  grant  support:  and 

(f)  The  degree  to  which  the  proposed 
project  proposes  to  attract,  maintain  and 
graduate  minonty  and  disadvantaged 
students 


The  following  established  preferences 
will  be  used  in  making  grant  awards  in 
Fiscal  Year  1989: 

New  programs  (Category  1).  followed 
by  expanding  programs  [Category  2), 
and  then  program  improvements 
(Category  3),  and  within  Category  1), 
first  funding  will  be  for  approved 
applications  designed  to  establish 
programs  in  States  in  which  no  non- 
Federal  supported  residency  or 
advanced  educational  programs  in 
general  dentistry  are  currently  in 
operation 

There  is  no  funding  preference 
between  residency  training  programs 
and  advanced  educational  programs  in 
general  dentistry 

In  accordance  with  section  785  of  the 
Act.  three  distinct  categories  of  program 
development  can  be  supported. 
Applications  must  address  at  least  one 
of  these  categories. 

Catpgory  1:  Program  Initiation 

An  applicant  may  request  support  for 
up  to  one  year  of  program  planning  and 
development,  followed  by  two  years  of 
program  operation.  For  this  purpose  an 
applicant  must  show,  at  a  minimum, 
preliminary  provisional  approval  from 
the  Commission  on  Dental  Accreditation 
before  the  initial  grant  award  date 
(grants  will  be  effective  July  1  of  the 
current  fiscal  year).  Before  a  second 
year  grant  award  will  be  made,  the 
grantee  must  show  an  accreditation 
classification  of  accreditation  eligible. 

Category  2:  Program  Expansion 

An  applicant  may  request  support  for 
an  existing  program  which  has  full 
approval  accreditation  classification  to 
fund  the  cost  of  a  first-year  enrollment 
increase  in  the  program. 

Category  3  Program  Improvement 

An  applicant  may  request  supp<irt  for 
an  existing  program  which  has 
conditional  approval  or  provisional 
approval  accreditation  to  correct 
deficiencies  or  weaknesses  in  order  to 
gain  full  approval  accreditation  status. 
Support  is  also  available  for  an  existing 
progr.im  which  has  full  approval 
accreditation  for  changes  or  additions  in 
faculty,  curriculum  and/or  facilities  to 
enhance  the  quality  of  the  program. 

Proposed  funding  prionties  were 
published  in  the  Federal  Register  of 
November  14,  1988  {VR  45822)  for  public 
comment.  Three  comments  were 
received  during  the  30-day  comment 
period  Two  of  the  comments  were  in 
support  of  the  proposed  pnorities. 

A  third  respondent,  while  also 
supporting  the  proposed  funding 
priorities,  did  have  questions  regarding 


the  applicatioo  of  some  of  the  priorities. 
Specifically  there  was  concern  that 
Category  1  applicants  can  not  meet  the 
underrepresented  minorities  enrollment 
funding  priority  since  such  apphcants 
have  on  enrollment  history,  whereas 
Categories  2  and  3  apphcants  can 
address  the  requirements.  That  is  the 
case.  However,  since  approved  Category 
1  applicants  are  funded  before  approved 
Categories  2  and  3  apphcants,  the 
awarding  of  points  to  approved 
Categories  2  and  3  applicants  will  not 
affect  the  funding  or  order  of  funding  of 
approved  Category  1  appUcants. 

In  developing  the  underrepresented 
minorities  eruxillment  funding  priority, 
consideration  was  given  to  awarding 
points  to  apphcants  who  submitted 
plans  to  attempt  to  increase  minority 
enrollment.  However,  it  was  determined 
more  appropriate  to  award  points  to 
approved  applicants  who  had  already 
initiated  a  minority  enrollment  effort 
and  could  demonstrate  success.  As 
indicated  under  the  Review  Criteria 
section  of  the  Program  Announcement, 
consideration  is  already  being  given  to: 
(f)  The  degree  to  which  the  proposed 
project  proposes  to  attract,  maintain  and 
graduate  minority  and  disadvantaged 
students. 

Therefore  in  conducting  the  Fiscal 
Year  1989  grant  cycle,  the 
underrepresented  minorities  enrollment 
funding  priority  will  be  retained  as 
stated,  since  it  has  been  determined  that 
the  funding  priority  will  not  adversely 
affect  the  funding  of  approved  Category 
1  applicants;  it  will  reward  approved 
applicants  who  have  on  their  own 
initiated  and  been  successful  with  their 
minority  enrollment  efforts;  and  it  will 
serve  as  a  stimulus  to  other  programs  to 
initiate  minority  enrollment  efforts. 

In  discussing  the  funding  priorities 
regarding  specific  areas  of  auricular 
content,  the  third  respondent  had 
concern  with  terms  as  "new  offerings" 
and  "irmovative  approaches,"  and  it 
was  urged  that  existing  and  traditional 
materials  and  methods  be  also 
considered  in  determining  whether  the 
funding  priorities  are  met.  While  terms 
as  "new  offerings"  and  "innovative 
approaches"  are  used  in  describing  the 
curricular  content  funding  priorities, 
what  is  new  or  innovative  curricula  in 
one  institution  may  be  extant, 
traditional  or  lacking  in  another.  The 
curricular  content  funding  priorities  are 
designed  to  stimulate  the  development, 
expansion  or  implementation  of 
curricula  in  specified  areas  in  the 
content  and  manner  determined  by  the 
needs  of  each  applicant.  All  proposed 
efforts  to  offer  or  improve  educational 
content  and  experiences  in  the  funding 


priority  areas  will  be  considered  In 
determining  whether  the  funding 
priorities  are  met 

Therefore,  as  proposed  the  final 
funding  priorities  will  be  retained  as 
follows: 

A  funding  priority  will  be  given  to: 

(1)  Projects  which  satisfactorily 
document  emoUment  of 
underrepresented  minorities  in 
proportion  or  more  to  their  numbers  in 
the  general  population  or  can  document 
a  net  increase  of  underrepresented 
minorities  (i.e.,  Black,  Hispanic  and 
American  Lndian/Alaskan  Native  or 
Pacific  Islanders)  over  average 
enrollment  of  the  past  three  years  in  the 
project's  postgraduate  year  (PGY) 
trainees. 

(2)  Projects  in  which  substantial 
training  experience  is  in  a  PHS  332 
health  manpower  shortage  area  and/or 
PHS  329  migrant  health  center.  PHS  330 
community  health  center  or  PHS  781 
funded  Area  Health  Education  Center  or 
Slate  designated  clinic/center  8er\'ing 
an  underserved  population. 

(3)  AppUcations  proposing  to  develop, 
expand  or  implement  curricula 
concerning  ambulatorj'  and  inpatient 
case  management  of  HIV/AIDS  patients 

(4)  Apphcations  which  are  innovative 
in  their  educational  approaches  to 
quality  assurance/risk  management 
activities,  monitoring  and  evaluation  of 
dental  services  and  utilization  of  peer 
developed  guidelines  and  standards. 

(5)  Applications  proposing  to  provide 
substantial  multidisciplinary  geriatric 
training  experiences  in  multiple 
ambulatory  settings  and  inpatient  and 
extended  care  facihties. 

This  program  is  listed  at  13.897  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovenmiental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  February  28, 1989. 
)ohn  H.  Kelso, 
Acting  Administrator. 
[FR  Doc.  89-4999  Filed  3-2-89;  8:45  am] 
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Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Pubhc  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  In  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 


packages  submitted  to  OMB  since  the 
last  list  was  published  on  February  17. 
1989. 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package) 

1.  Secondary  School  Student  Survey 
of  Behaviors  and  Behavioral 
Determinants  Related  to  AIDS/HTV 
Infection — NEW— The  primary 
objectives  of  this  study  are  to  estimate 
the  extent  to  which  students  in  grades 
9-12  engage  in  behaviors  placing  them 
at  high  risk  of  acquiring  AIDS/HIV 
infection,  and  to  survey  the  knowledge 
and  behefs  among  these  students  of  high 
risk  behaviors.  Respondents:  Individuals 
or  households;  Number  of  Respondents: 
8,527;  Responses  Per  Respondent:  1: 
Average  Burden  Per  Response:  .5  hours; 
Estimated  Annual  Burden:  4.264  hours. 

2.  Statement  in  Support  of  Application 
for  Waiver  of  Excludability  Under 
Sections  212(a)(1)  and  (3)  of  Immigration 
and  Nationality  Act — 0920-0006 — Aliens 
who  are  mentally  retarded  or  who  have 
had  one  or  more  attacks  of  insanity  are 
eligible  to  apply  for  waiver  of 
excludability  under  Section  212(a)(l] 
and  (3)  of  the  Immigration  and 
Nationality  Act.  If  accepted,  the 
applicant's  sponsor  must  locate  a 
medical  facility  or  specialist  in  the  U  S. 
that  agrees  to  examine  the  applicant  on 
arrival  in  the  U.S.  and  provide  a  report 
of  the  examination  to  the  Centers  for 
Disease  Control.  Respondents: 
Individuals  or  Households.  Businesses 
or  other  for-profit.  Small  businesses  or 
organizations:  Number  of  Respondents: 
500;  Responses  Per  Respondent:  1: 
Average  Burden  Per  Response:  .166 
hours;  Estimated  Annual  Burden:  83 
hours. 

3.  Periodic  Survey  of  Health  Status, 
Minnesota  Colon  Cancer  Control 
Study — 0925-0275 — Screening  for  occult 
blood  in  the  stool  is  being  recommended 
by  many  health  professionals  as  a 
method  for  early  detection  of  colorectal 
cancer.  The  information  collection 
requested  in  this  study  is  necessary  to 
determine  whether  such  screening  is 
rehable  and  decreases  mortality  for 
colorectal  cancer.  Respondents: 
Individuals.  Small  businesses  or 
organizations,  Businesses  or  other  for- 
profit;  Number  of  Respondents:  35.656; 
Responses  Per  Respondent:  1;  Average 
Burden  Per  Response:  .17  hours; 
Estimated  Annual  Burden:  5.992  hours, 

4.  Survey  of  Physician  Practice 
Behaviors  Related  to  the  Treatment  of 
People  with  Diabetes  Mellitus — NEW— 
Data  will  be  collected  on  a 
representative  sample  of  1.600  general 
and  family  practitioners,  pediatricians 
and  internists  to  provide  information  on 
their  attitudes  and  practice  behaviors 
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rflrttpd  to  th«  trwatment  of  p«oplc  with 
i!;<itxMp«  mellitua   InformntKin  will  b«' 
iisi'il  Ml  ijcsi  rihe  convt'ntinn.il  !r»'<itmenl 
tii'.d  as.iist  in  deveiopinn  nuire  effective 
information  cliM«*miniitu)ii. 
Rf'tpondeniii  Small  bu»inps»e»  or 
i!rK,ii;iz,ilinni,  Uuaineisi-s  i)r  other  for 
prnfi!,  Numb«r  of  Rt"sp<infl»'nt9  Z.Otfl, 
NiimtnT  of  Rnaponaffa  fVr  Rtispondent 
1    Avernne  Bunlen  Per  Response    2?4 
hourm.  l-jitiinated  Annaiil  Hurdrn   574 
hour* 

.^   National  Sexually  TrananiittPtJ 
I)ia«aaea  Morbidity  Prof(ram — OftiS)- 
OOW — Tbja  clearance  allows  the 
collection  of  STU  morbidity  data  from 
State  and  local  health  departments  The 
(lata  are  used  to  evaluate  proj^reas 
relative  to  STU  c:t)ntrol  efforts  as  well  as 
ti«iualin((  State/local  health  mtinagers  to 
standardize  collection  pn><:edures. 
Rfsporulenta:  State  or  lociil 
governments;  Number  of  Respondents 
OO;  Numl)«r  of  Responses  Per 
Respondent   1,577,  Average  Burden  Per 
Responae;  .962  hours.  Estimated  Annual 
Burden   1,517  hours 

ft.  National  Sexually  Transmitted 
Diseases  F.pidemiology  FYoKram — 0H2O- 
(*)()1--This  information  colici  tion 
provides  data  uMtd  in  the  public  health 
Lommumty  to  assist  in  the  control  and 
prevention  of  STDs  Thruu>{h  outreai  h 
programs,  individuals  infected  with 
Sn)  B  are  contacted  and  dire(,ted  to 
trertlment  centers   Resptnidenls   State  or 
local  governments.  Nuniln-r  of 
Respondents  ttO.  Number  of  ReKpoiiiii-ii 
Per  Respondent    15.7,  Average  Huflrii 
Per  Response   B.38  hourn   Fjluna;    il 
.'\r.n  ;al  Burden.  5.iW3  houii* 

<  i\!B  l)t>»Ji  LH'iLt-r  ShaiHidh  kosn 
MiiCallum 

Written  comments  and 
recommendatiims  for  the  prop.ised 
information  collections  should  t>e  .sen! 
dir.M  tiy  to  the  ONUl  Desk  Otfacr 
!rsi>ir,a!ed  aboiie  at  the  f.iiiowing 
1  iilresH   ( )MH  Reports  Mand^emenl 
Mr  111'  h    New  Kx.et  u'lv  e  (  Uf:,  i-  Building, 
K  >  'in   \zm.  Ua.thing'    n    PC  Jil.-i(i,l 


1)h!b   PBbniary  Z7    IfWO 
Slav  an  \.  Gmawiian. 

Iiffuitv  Afsislrrit  S^  n-lnry-  ^nr  Health 

I r!i:iir:ng  an<i  t'viiluation) 

(FR  I>>c  «»~«»«9  Filed  J-2-»»  8  *">  «m| 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPyENT 

(Dooli**  No.  N-M-19471 

Submlsalon  of  Propo««d  Informatton 
CoMMdon  to  0«W 

aosncy:  Offue  of  Administration.  HUD 
ACTKMC  Notice 


:  The  proposed  information 
collection  requirement  described  below 
has  k)een  submitted  to  the  Office  of 
ManagenH>nt  and  Budget  (OMB)  for 
review,  aa  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

AOOMUe:  interested  p<>r8ona  are  invited 
to  submit  comments  rt^arding  this 
projKisal.  Comments  should  refer  to  the 
pnjposal  by  name  and  should  be  tent  to 
|ohn  Alllaon.  OMB  Desk  Officer  Office 
of  Vianagement  and  Budget.  New 
Hx-ecutive  Office  Building.  Washington 
I)C20S03 

FOR  njftTHCM  IMK}««MA'nOM  COITrACT: 
DrtMd  S  Cnsty   Reports  Management 
Officer,  Department  of  Housing  and 
Trban  l>?velopmenl.  4.^1.  7th  Street. 
Southwest,  Washington,  IX:  2O410, 
telephone  (2<12)  ''.S.'y-ftdSO  This  is  not  a 
toll  free  numfier  Copies  of  the  proposed 
forms  and  other  avmlahle  documents 
sut)mitted  to  OMP  msy  be  obtained 
from  Mr  Cnsty 

tUPPUMCNTAAV  INFOMMATION:  The 
Department  h.ii  submitted  the  proposal 
f'.>r  the  collection  of  information,  as 
descnbed  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Ai  t  |44  U  S  C  Chapter  3.S). 


The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information.  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use.  (4)  the  agency  form 
number,  if  applicable:  (."i)  what  members 
of  the  public  will  be  affected  by  the 
proposal,  (8)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
resp(indentt,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  IS  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3407  of  the  Paperwork 
R.iiuction  Act.  44  U  S  C  3507.  Section  7ldJ  of 
the  Department  of  Housing  Hnd  Urban 
Development  Act,  42  V  S  C  3535(dl 

Dated  Febniary  24,  1989 
|ohn  T  Miuphy, 
Dimctor.  Information  Policy  and  Mana^t.nwnt 

Priipi)sul  Application  for  Funding  or 
Refunding  the  Community  Housing 
Resource  Board  (CHRB)  program 

Office:  Fair  Housing  and  Equal 
Opportunity. 

Dt'scnptjun  of  the  Need  for  the 
Infurmatson  and  its  Pnipused  Ihe  The 
purpose  of  the  narrative  is  to  provide 
current  information  on  CHRB  activity  to 
enable  HUD  to  evaluate  this  information 
and  make  a  determination  on  the 
equitable  distnbution  of  program  funds. 

Fori}  Sumber:  None 

firapundents.  Individuals  or 
Households  and  Small  Businesses  or 
Or}<ani7.atioiis 

Frequency  of  Submission:  One-Time 
Only 

Estimatfd  Burden  Hours: 


Number  o« 


Retponsf 


Hc-r*  p*» 
Responae 


Burden 
Moors 


Oram  apploaAon.. 


110 


180 


19.800 


Total  estimated  Burden  Hours:  19,800. 

Status:  Extension 

Contact-  Florence  L  Multsby,  HUD. 
(202)  755-7007;  John  Allison,  OMB,  (202) 
395-«880. 

Date:  February  24, 1989. 
[FR  Doc  89-5020  Filed  3-2-89;  8:45  amj 
MLLMO  cooe  4aiO-01-M 


Offic*  of  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Doatet  Na  N-«»-194«;  FR-2617] 

Application  SutMnisslon  Dates  for 
HUD-Adminlstered  Small  Cities 
Program  for  Fiscal  Year  1989 

AQENCV:  Assistant  Secretary  for 
Community  Planning  and  Development 
HUD. 

ACTKMC  Notice. 

summary:  This  Notice  advises 
prospective  applicants  of  the  date  for 
submission  of  applications  to  the  HUD 
office  for  the  HUD-Administered  Small 
Cities  Program  in  New  Yoric  under  the 
Community  Development  Block  Grant 
Program  for  Fiscal  Year  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeannine  Jacokes,  State  and  Small  Cities 
Division.  Office  of  Community  Planning 
and  Development  Department  of 
Housing  and  Urban  Development  451 
Seventh  Street  SW.,  Washington,  DC 
20410.  Telephone  (202)  755-6322.  (This  is 
not  a  toll-free  number.) 

SUPPLfMCNTARY  INFORMATION:  In 

accoixiance  with  24  CFR  570.420(h)(3). 
the  Department  of  Housing  and  Urban 
Development  (HUD)  has  established  the 
date  for  submission  of  applications  for 
Small  Cities  grants  in  the  State  of  New 
York  for  Fiscal  Year  1989.  Applications 
for  funding  under  the  Single  Purpose  and 
Comprehensive  Grant  provisions  of  the 
HUD-Administered  Small  Cities 
Program  must  be  postmarked  no  later 
than  April  17, 1989.  AppUcations 
postmarked  after  that  date  are 
unacceptable  and  will  be  returned. 

Applications  for  Single  Purpose  grants 
under  24  CFR  570.430,  or  applications  for 
Comprehensive  Grants  under  24  CFR 
570,428  for  the  State  of  New  York  are 
required  to  be  submitted  no  later  than 
April  17. 1989.  Applicants  in  New  York 
in  the  Counties  of  Sullivan  Ulster  and 
Putnam  and  nonparticipating 
jurisdictions  in  the  Urban  Coimties  of 
Dutchess,  Orange,  Rockland. 
Westchester,  Nassau,  and  Suffolk 
should  submit  applications  to  the  New 
York  Regional  Office.  All  other 
nonentitled  communities  in  the  State  of 


New  York  should  submit  their 
applications  to  the  Buffalo  Field  Office. 

The  Apphcation  requirements  related 
to  this  program  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  and  assigned  approval  number 
2506-0060. 

This  action  is  exempt  from  the 
provisions  of  the  National 
Envirorunental  Policy  Act  under  24  CFR 
50.20{k). 

Dated:  February  9. 1989. 

Jack  R.  Slokvis, 

Assistant  Secretary  for  Community  Planning 
and  Development 

[FR  Doc.  89-^5019  Filed  3-2-89;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-050-09-4333-12] 

Closure  Order  for  Off-Road  Vehide 
Use 

action:  Closure  Order  for  Off-Road 
Vehicle  Use. 

SUMMARY:  Notice  is  hereby  given  related 
to  the  closure  of  public  land  to  off-road 
vehicle  (ORV)  use  in  accordance  with 
regulations  contained  in  43  CFR  8341.2. 
Approximately  135  acres  of  wetlands 
and  35  acres  of  rare  plant  habitat 
located  in  portions  of  Section  31,  T.  5  N., 
R.  1  W.  and  Section  6,  T.  4  N.,  H.  M., 
commoidy  referred  to  as  the  "North 
Jetty,"  will  be  temporarily  closed  to 
ORV  use.  This  closure  order  will  remain 
in  effect  until  the  Areata  Area  Resource 
Management  Plan  is  formally  approved 
and  the  entire  300-acre  area  officially 
designated  as  open,  limited  or  closed. 
DATE:  This  closure  order  is  effective 
March  15, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Lloyd,  Areata  Resource  area 
Manager,  1125  16th  Street  Room  219, 
P.O.  Box  1112,  Areata,  CaHfomia  95521 
[Telephone:  (707)  822-7648]  or  District 
Manager,  Ukiah  District  Office,  555 
Leslie  Street  Ukiah,  California  95482 
[Telephone:  (707)  462-3872). 
SUPPI.EMENTARY  INFORMATION:  The 
purpose  of  closing  the  affected  lands  to 
vehicle  use  is  to  protect  the  Menzies" 
Wallflower  (Erysimum  menziessi)  and 
its  habitat  listed  as  "endangered"  by 
the  California  Department  of  Fish  and 
Game  (DFG),  and  a  scarce  wetland 
habitat  area  which  is  an  important 
roosting  and  feeding  ground  for 
Shorebirds,  Herons,  Hawks,  Kingfishers, 
Swallows  and  Wrens.  According  to  the 
DFG,  and  "estimated"  90%  of 
California's  wetlands  have  been  highly 


disturbed  and  no  longer  productive. 
Menzies'  Wallflower  habitat  has 
undergone  even  more  distrubance— only 
two  other  locations  exist  along  the 
California  coast  (Monterey  and  Fort 
Bragg). 

Habitat  restoration  plans  and 
research  studies  are  currently  being 
conducted  within  the  35-acre  rare  plant 
area  which  is  delineated  by  a  penmeter 
fence  constructed  in  1986  'The  wetland 
area  fence  will  be  completed  by  January 
31, 1989.  Information  and  regulatory 
signs  are  posted  and  BLM  Ranger 
patrols  have  helped  to  inform  and 
educate  the  visting  public  of  the 
resource  values  that  require  protection. 

The  remaining  pubhc  lands 
(approximately  130  acres)  that  surround 
these  two  sensitive  areas  will  remain 
available  for  vehicle  use  and 
recreational  facilities  developed  to 
expand  ORV  opportunities  pursuant  to 
the  prescriptions  outlined  in  the 
approved  Samoa  Dunes  Off-Road 
Vehicle  Activity  Plan  (1982), 

Maps  showing  these  open  and  closed 
areas  are  on  file  at  the  Bureau  of  Land 
Management's  Areata  Resource  Area 
Office,  Areata,  California, 
John  Lioyil, 
Areata  Area  Manager 
[FR  Doc  89-4948  Filed  ^2-89:  8:45  am) 
MUJNO  OOOC  4t1»-4a-M 


[CA-06«-8»-413&-l2] 

Avaitabiiity  Of  Draft  Environmental 
impact  Statement/Environmental 
Impact  Report;  Hart  Mining  District  CA 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  the  availabihty  of  the 
Draft  Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DEIS/ 
EIR)  prepared  to  assess  a  new  mining 
project  proposed  by  the  Viceroy  Gold 
Corporation  for  the  historic  Hart  Mining 
District  of  the  Castle  Mountain  region  of 
Southern  California, 

summary:  Viceroy  Gold  Corporation 
has  proposed  development  and 
operation  of  an  open  pit.  cyanide  heap 
leach  gold  mine  in  the  histonc  Hart 
Mining  Ehstrict  of  the  Castle  Mountain 
region  of  San  Bernardino  County. 
Cahfomia.  The  region  has  a  long  history 
of  mining  and  hes  within  the  California 
Desert  Conservation  Area,  near  the 
state  border  between  California  and 
Nevada. 

The  Bureau  of  Land  Management  and 
the  County  of  San  Bernardino  have 
prepared  a  joint  Environmental  Impact 
Statement/Environmental  Impact  Report 
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under  the  r«quir«in«ata  of  tha  National 
FjivirorunanUl  Puiicy  Act  (NEPA)  and 
tha  Caiifumia  Enviruomantal  Quality 
Ai  I  KJEQA)  to  analysa  any  probable 
envirunmental  impact!  the  undurtaking 
mixht  (  rfrtlH   The  Corportition  propoaet 
t(j  priK  fss  or«  from  tha  mint'  at  a  rate  of 
rthout  thre»«  million  tons  per  ycHr.  fur 
rtppn)Kimi<te!y  10  yeani  Primary  public 
isauci  of  (:nn(  em.  which  turfaced  during 
the  public  scopin^j  procesa  in  early  1968, 
mcludrt  water  resourte*.  wildlife,  land 
use.  vegetation,  access,  health,  aafety 
and  visual  resourcas.  Potential  adverse 
impacts,  according  to  tha  Draft  EIS/EIIR 
now  available  to  the  public  would  be 
mitigated  by  Implementation  of 
measures  incorporated  In  pro|ect 
planning  and  dfsijjn.  Including 
rwriamation. 

Copies  of  the  Draft  EIS/F.IR  on  tha 
proposed  Castle  Mountain  Mine  Project 
are  available  from  the  Bureau  of  Land 
Management,  Needles  Resource  Area. 
101  Spike  s  Road.  P  O   Box  888,  Needli-s, 
C.^  9ZJKi  or  from  the  San  Bernardino 
County  Office  of  Planning.  385  North 
Arrowhead,  ^^d  Hoor,  San  I^mHrdino, 
CA9241IS-m(C: 

A  public  review  and  comment  perUKl 
hail  been  established  from  March  8 
thrtiugh  May  rt.  I^IHH   Written  comments 
should  be  addn'ssed  to  |ohn  Bailey 
Bureau  of  Land  managament.  Needlw 
Rfsourre  Area,  101  Spike  •  Road.  P  O 
Bon  888,  Needles.  CA  92J6J-0688  and 
must  arrive  prior  to  close  of  business 
.May  H.  1*W 

An  Administrative  Law  judge  will 
preside  at  thrre  public  heartnga  to  allow 
the  public  an  opportunity  to  provide  oral 
comments  on  the  adequacy  and 
a.  curat  y  of  the  Draft  US/tJR.  Theae 
formal  public  hearings  will  be  attended 
by  a  rourt  reporter  who  will  record 
comments  and  testimony  for  th*  record 
Karh  of  the  public  hearings  will  begin  at 
7pm  on  the  fuUowing  dates  and 
locations 


D*Tt 


lUXATXM 


TuMday  A«rt  is.  1988 


W»(1n— day.  A«rf  19. 
19m 


fhtcaday.  A{j(S  X.  I1M8 


SAN  B€RNARO«NO 

CAi.lf  0«NU.  S«> 
Bmntrxtno  C<x»ity 
Oovvmmara  C«n«ar 
3119  N   Aiiijifi— d    1  m 
fkxx  II— fing  noom. 

SAWSTOW 
CAllfORNlA  Banrtoo 
Staann  irm  i)l  1  E 
Mam  »r»ml 

LAS  VtOAS.  N6VAOA. 
Ctarli  CottfUy 
EducaBor  C«n«ar  2B33 
Flarwigo  «oad 


A  f-inal  EIS/KIK  will  b«  pr¥(>ar«d  in 
response  lo  the  comments  received 
ilurinji  the  public  review  pvnod  and  wiii 


describe  any  chmnKes.  deletiona  or 
additloiu  made  to  th«  Drafl  document. 
A  Record  of  Oedalon  will  be  issued  by 
the  Bureau  of  Land  Management  and  the 
County  of  San  Bernardino  after  a  30-day 
public  review  of  the  Final  EIS/EIR. 

POM  FVNrmCH  INTOMMATKM  COffTACT: 

[ohn  Bailry  Bureau  of  Land 
Management  Project  Manager.  Needles* 
Reaourre  Area.  101  Spike  s  Road,  P  O 
Box  B88.  Needles,  CA  92)ai  (ni4)  326- 
389ti 

Dale   February  IH.  1W«J 
GrnnUt-HObm. 
Dintrn  t  Manajffr 

[FR  Doc-  89-*4e0  Filed  3-2-«:  8  45  am] 
■axaia  cooa  4*io-a»-M 


I IO-020-4 1-6  to  1-0»-XDej  I 

Idaho  Power's  Southw««t  lnt»rti« 
SOOkV  Electrical  trananitealon  Una 
Proiact;  Intant  To  Pnpmn  an 
Envtronmantal  Impact  Statamant/Ptan 
Amandmant 

aocncy:  Bur«>au  of  Land  Management, 

Interior 

AcnOM:  Notice  of  intent  to  prepare  an 
Fjivironmental  Impact  Statement/ Plan 
Amendment  (EIS/PA). 

BUMMAJnr  Notice  is  her«by  given  that 
the  Bureau  of  Land  Management  in 
cooperation  with  the  United  States 
Forest  Service  and  the  Bureau  of 
Reclamation  is  proposing  to  prepare  an 
KIS/PA  for  Idaho  Power  s  Southwest 
Intertie  500kV  electncal  transmission 
line  project  running  from  Midpoint. 
Idaho,  south  to  near  Ely.  Nevada,  and 
then  east  to  near  Delta,  Utah. 

DATU:  The  public,  slate  and  local 
Muvemments  and  other  Federal  agenaes 

are  asked  Id  participate  m  the  F.JS 
process.  VVnttt-n  comments  will  be 
accepted  until  Apnl  28,  1989. 

In  addition  lo  written  comments,  the 
following  public  scoping  meetings  will 
be  held. 

Twin  Falls,  Idaho.  Where;  Hobday  IniL 

1350  Biue  Ukes  Blvd.  N  ,  Twm  Falls, 

Idaho 
Date  Man:h  27,  1969. 
Time:  7:00  pm  lo  fttX)  pm 
Wells,  Nevada   Where  Wells  High 

School,  11, "i  Ijike  Avenue.  Wells, 

Nevada 
Date  March  28.  1989 
Time  7:00  pm.  to  900  pm, 

Ely.  Nevada.  Where  Bristlecone 

Convention  Center,  150  6th  Street.  Ely. 
Nevada 

Date   March  2fl.  1989. 

Time:  7iX)  pm  to  tfcOO  pm. 


Delta.  Utah.  Where:  Delta  City  Council 
Chambers.  76  North  200  West.  Delta. 
Utah. 

Date  March  30.  1989 

Time   7  00  pm  lo  9:00  pm. 

AOoncsS:  Wntten  comments  should  be 
addressed  to  Gerald  Quinxi.  District 
Manager,  Bureau  of  Land  Management. 
Burley  District  Office,  Route  3.  Box  1. 
Burlcy,  Idaho.  83318. 

FOa  FUinXKII  INPOMMATIOM  COtrTACT. 

Mr  Karl  Simonson,  Project  Manager, 
Burley  District  Office,  Route  3.  Box  1. 
Burley,  Idaho,  83318;  phone  (208)  678- 
5514 

SUPPLY MOTTAirr  iNW)miATto*e  The 

Idaho  Power  Company  plans  to 
construct  and  operate  a  SOOkV 
transmission  line  from  its  existing 
Midpoint  substation  near  Shoshone, 
Idaho,  south  approximately  400  miles  to 
a  point  in  the  vicinity  of  the 
Intermounlain  Power  Plant  near  Delta. 
Utah.  The  proposed  project  would 
interconnect  with  facilities  jointly 
developed  and  owned  by  Los  Angeles 
Department  of  Water  and  Power, 
Nevada  Power.  Utah  Power  and  Light, 
the  Utah  Associated  Municipal  Power 
System  and  Deaeret  G&T. 

The  additional  transmission  capacity 
provided  by  the  project  would  enable 
Northwest  Utilities  to  market  non-firm 
hydroelectnc  power  in  excess  of 
regional  needs  to  markets  not  presently 
accessible  over  existing  transmission 
lines  The  project  would  also  allow 
Northwest  utilities  to  receive  energy 
from  the  Southwest  during  periods  of 
high  demand  such  as  severe  climatic 
conditions,  or  in  penods  of  drought, 
where  hydro  generation  is  reduced  or 
interrupted.  The  project  would  also 
enhance  the  reliability  of  the 
interconnected  transmission  in  the 
Western  United  States. 

Construction  is  proposed  to  start  in 
1991  and  end  m  1993.  The  desired  m- 
service  date  is  1994. 

The  Bureau  of  Land  Management's 
scoping  process  for  the  EIS/PA  will 
Include:  (1)  IdentificaUon  of  signifinant 
issues,  (2)  identifications  of  sensitive  or 
cntical  environmental  impacts;  (3) 
identification  of  reasonable  alternative 
transmission  line  routes;  and  (4| 
notifying  groups,  individuals  and 
agencies  so  that  additional  information 
concerning  these  issues  and  concerns 
can  be  obtamed. 

Should  a  proposed  powerline  route 
lay  outside  any  existing  BLM  right-of- 
way  (R/Wl  corridor  or  a  designated  R/ 
W  corridor,  the  following  land  use  plans 
may  t>e  amended: 


Idaho:  Monument  Resource 

Management  Pian  (RMP).  Twin  Falls 

Management  Framework  Plan  (MFP). 
Nevada:  Wells  RMP.  Egan  RMP,  Shell 

RMP.  Hum  bolt  National  Forest  Plan, 
Utah:  Box  Elder  RMP.  Warm  ^rifigs 

RMP.  House  Range  RMP, 

Issues  that  have  been  identified  to 
date  include,  but  are  not  limited  to: 
— Ublixing  transmission  line  routes  that 

may  lay  outside  of  BLM  designated  or 

existing  corridors, 
— Capacity  of  existing  or  designated 

corridors  to  handle  additional  power 

lines  or  other  utilities. 
— Powerline  locations  that  may  conflict 

with  military  aircraft  uses. 
— Visual  impacts  of  transmission  lines 

for  highly  sensitive  visual  resource 

management  areas. 
— Impacts  to  cultural  resources  lying 

within  utility  corridors. 
Martia  ).  Tliiiwii 
Acting  State  Director,  Idaho. 
[FR  Doc.  80-4942  Piled  3-2-89:  8:45  amj 
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Salt  Ltfca  District;  bitant  To  Prapara 
Off-Highway  Vahida  Plan  and  Conduct 
Scoping  llaatinga;  Pony  Expraas 
Raaourca  Managamant  Araa 

AQENCv:  Bureau  of  Land  Management 
Interior. 

ACnoM:  Notice  of  intent  to  prepare  off- 
highway  vehicle  plan  and  conduct 
scoping  meetings, 

summary:  The  Bureau  of  Land 
Management  (BLM]  intends  to  prepare  a 
plan  to  address  Off-Highway  Vehicle 
(OHV)  use  on  2.032.899  acres  of  public 
lands  in  the  Pony  Express  Resource 
Management  Area  (Salt  Lake.  Tooele 
and  Utah  counties).  The  plan  will 
analyze  the  need  for  a  revision  of 
current  OHV  designations,  and  once 
enacted,  would  constitute  a  formal 
redesignation  of  lands  as  either  "open", 
"limited",  or  "closed"  to  OHV  use. 

The  purpose  of  these  designations  is 
to  provide  for  the  management  and 
protection  of  public  land  resources, 
persons  and  property  using  the  public 
lands,  and  to  minimize  conflicts  among 
the  various  uses  of  those  lands. 
Resource  considerations  such  as 
wildlife,  threatened  and  endangered 
species,  wildlife  habitat,  minerals, 
cultural  resources,  soUs,  watershed, 
forestry,  range,  visual  resources, 
recreabon.  and  others  will  be  examined 
by  an  interdisciplinary  team  of  BLM 
specialists  who  will  prepare  an 
environmental  assessment  of  the  OHV 
plan. 


The  Salt  Lake  District  will  conduct 
four  public  scoping  meetings  to  receive 
input  to  be  used  in  the  preparation  of  the 
plan:  March  21 — State  Line  Hotel  and 
Convention  Center  (Cobb  Room), 
Wendover.  Nevada;  March  22 — 
Department  of  Natural  Resources 
auditorium,  1638  West  North  Temple, 
Salt  Lake  City.  Utah;  March  28— Payson 
City  Council  Chambers,  439  West  Utah 
Ave.,  Payson,  Utah^  March  30 — Tooele 
Junior  High  School  cafeteria,  411  West 
Vine  Street,  Tooele.  UtaL  All  four 
public  meetings  will  begin  at  7  p.m. 
Written  comments  should  be  sent  to  the 
Salt  Lake  District  Office  and  received  by 
April  14  for  consideration  during  the 
preparation  of  the  draft  OHV  plan. 
Detailed  maps  of  the  planning  area  are 
available  for  inspection  and  review  at 
the  district  office. 

FOR  FURTHER  INFORMATION  CONTACT 

Gregg  Morgan,  Pony  Express  Resource 
Area  Outdoor  Recreation  Planner,  BLM. 
2370  South  2300  West,  Salt  Lake  City, 
Utah  84119:  (801)  524-5348. 

SUPPI.EMENTARY  INFORMATION:  General 
areas  to  be  studied  include  the  northern 
Deep  Creek  Mountains,  Bonneville  Salt 
Flats,  Knolls,  Puddle  Valley.  Cedar 
Mountains.  Skull  Valley,  north 
Stansbory  Mountains.  Stansbury  Island. 
Silver  Island  Moimtains.  Onaqui 
Mountains  Rush  Valley,  Tintic 
Mountains.  Simpson  Mountains  West 
Mountain  and  others. 

When  completed  areas  will  be 
redesignated  into  one  of  three  different 
categories: 

"Open  areas"  where  all  types  of 
vehicle  use  is  permitted  at  all  times, 
anywhere  in  the  area,  subject  to 
applicable  regulations  and  vehicle 
standards. 

"Limited  areas"  where  OHV  use  is 
restricted  to  meet  specific  resource 
management  objectives.  Examples  of 
limitations  include:  numbers  or  types  of 
vehicles;  time  or  season  of  use; 
permitted  or  licensed  use  only;  use  on 
existing  roads  and  trails;  use  on 
designated  roads  and  trails;  or  other 
restrictions. 

"Closed  areas"  are  areas  where  off- 
road  vehicles  use  is  prohibited.  Use  of 
off-road  vehicles  in  closed  areas  may  be 
allowed  for  certain  reasons;  however, 
such  use  shall  be  made  only  with  the 
approval  of  the  authorized  officer. 
lames  M.  Parker, 
Utah  State  Director. 
[FR  Doc  89-4941  Filed  3-2-89;  8:45  am] 
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AltHiquerque,  NM;  District  Grazing 
Advisory  Board  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Albuquerque  District 
Advisory  Board  Meeting. 

summary:  The  BLM's  Albuquerque 
District  Grazing  Advisory  Board  will 
meet  on  Thursday.  April  13, 1989,  at 
10:00  a.m.,  in  the  BLM  EHstrict  Office 
located  at  435  Montano  NE..  in 
Albuquerque,  New  Mexico. 

The  agenda  for  the  meeting  will 
mclude: 

1.  Introduction  and  opening  remarks. 

2.  Election  of  a  Chairman  and  Vice 
Chairman. 

3.  Range  improvements  progress  report 
for  FY  89  (8100  funds) 

4.  Range  Improvement  proposals  for 
review  and  ranking  for  FY  90. 

5.  Status  of  grazing  in  the  El  Malpais 
National  Monument  and  Conservation 
Area. 

6.  Progress  on  Range  Improvement 
Maintenance  Plans, 

The  meeting  is  open  to  the  public 
Anyone  interested  in  attending  this 
meeting  to  make  a  presentation  must 
notify  the  District  Manager  by  April  10. 
1989.  Written  statements  may  also  be 
filed  for  the  Board's  considerahon 

Sunimary  minutes  of  the  meeting  will 
be  on  file  in  the  Albuquerque  District 
Office  and  available  for  public 
inspection  during  busmess  hours  within 
30  days  of  the  meeting. 

For  further  information  contact  Gar\ 
Wood.  District  Range  Conservationist. 
BLM.  435  Montano  NE.,  Albuquerque. 
New  Mexico  87107. 
Robert  T.  Dale, 
District  Manager 
[FR  Doc.  89-4947  Filed  3-2-89;  8  45  anil 
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INM-010-O9-41 11-16;  NM-010-GP»-010SI 

AlbuquerqiiC  District,  NM;  Oil  and  Gas 
Management,  Delegation  of  Authority 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Change  of  Delegation 

of  Authority  for  Oil  and  Gas  Operations 

in  Albuquerque  District 

SUMMARY:  The  reservoir  management 
function  of  Albuquerque  District  is  bem;! 
transferred  from  Albuquerque  to 
Farmington,  New  Mexico.  Included  in 
the  reser\'oir  management  function 
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tranafer  ar«  the  unit  agreement,  drainage 
and  diligence  functions.  This  function 
transfer  applies  to  the  entire 
Aibuquenju*;  District  which  includes 
Farmington.  Rio  Puert:o  and  Taos 
Kesource  Ar»>as   However,  (he  office 
location  of  functions  relating  lo 
applications  for  pt?rmit  to  drill,  sundry 
well  notices  and  reports  remains  at  the 
individual  Resource  Area  Offices   Also, 
the  Albuquerque  Office  remains 
responsible  for  Natural  Cias  Poliiy  Act 
determinations  and  communitization 
agreements  for  Rio  l\ierco  and  Taos 
Resource  Areas  CommunitiZHtion 
agreements  for  Farmington  Resource 
Area  will  be  processed  at  Farmington 

All  lessees,  operators  and  other 
parties  are  advised  lo  direct  all 
(  orrespondeni  e  relating  lo  the  above 
identified  reservoir  management 
functions  for  Albuquerque  District  and 
communitization  agreements  in 
Farmington  Resource  Area,  subsequent 
to  the  effective  date,  to  the  Farmington 
Resoun:e  Area  at  the  following  address 
or  phone  number  Bureau  of  Land 
Management.  Farmington  Resource 
Area.  1235  La  Plata  Highway. 
Farmington.  New  Mexico  87401. 
Telephone  (.V)5)  327-5340. 
IFFlcnvi  OATl:  April  17,  lOOH. 
FOA  PVNrrHan  imfo«matk>m  costtact: 
Sid  Vogelpohl,  Albuquerque  District,  435 
Montane  NF...  Albuquerque,  New 
Mexico  87107,  (Telephone  Number  505- 
781-4503). 

Patricia  E.  McUui. 

Aatcx  jalti  District  Mona)ft>r 

(re  Doc  8e-«946  Filed  3-2-«  8:45  sml 
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INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  OperatkKts 

This  IS  to  provide  notice  as  required 
by  49  US  C.  10524  (b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authonred  in  49  U  S  C. 
10524  (b). 

Al   Parent  corporation  and  address  of 
principal  office  Fllswood  Investment 
Corporation.  P  O  Box  49100,  Four 
EJenlall  Centre,  Vancouver.  BC,  Canada 
V7X  1H3 

2  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
Stale(s)  of  incorporation 

(i)  General  Hardwood  Company,  d/b/ 
a  Hartlwoods,  Inc  ,  incorporated  in  the 
State  of  Washington. 


(ii)  Hardwoods,  Inc.,  Alaska, 
incorporated  in  the  State  of  Alaska; 

(iii)  Hardwoods,  Inc..  California, 
incorporated  in  the  State  of  California; 

(iv)  Hardwoods.  Inc.  Colorado, 
incorporated  in  the  State  of  Colorado: 

(v)  Hardwoods,  Inc.,  Utah, 
incorporated  in  the  State  of  Utah; 

I VI I  Sauder  Exterior  Building  Products 
In(  ,  incorporated  in  the  State  of 
Washington; 

(vu)  Siteline  F.xterior  Corporation, 
m(  orporated  m  the  State  of  Washington; 

(villi  American  Maywood 
Corporatujn.  incorporated  in  the  State  of 
Washington; 

(ix)  Seattle  Gypsum,  Inc..  incorporated 
in  the  State  of  Washington; 

(x)  Se.irom  Investment  Corp., 
incorporated  in  the  State  of  Washington; 

(xi)  Wellington  Investment 
Corporation,  incorporated  in  the  State  of 
Washington. 

(xii)  Takahashi  Industries  Limited, 
incorporated  in  the  Province  of  British 
Columbia,  Canada; 

(xui)  Sauder  Industries  Limited, 
incorporated  m  the  Province  of  British 
Columbia. 

Bl   Parent  corporation  and  address  of 
principal  office:  Glassstream  Boats.  Inc., 
Hwy  1298,  PC.  Box  943.  Nashville. 
Georgia  31639. 

2.  Wholly-owned  subsidiaries  which 
will  participate  In  the  operations,  and 
State(s)  of  incorporation: 

(i)  Starline  Boats.  Inc.  Incorporated — 
State  of  Georgia 

(li)  Century  Boat  Company,  a  division 
of  Glasstream  Boats,  Inc., 
Incorporated — State  of  Georgia 

(iii)  Arrowglass  Boat  Company,  a 
division  of  Glasstream  Boats,  Inc 
Incorporated — State  of  Georgia 

Cl.  Parent  corporation  and  address  of 
principal  office:  Maytag  Corporation. 
403  W  4th  St.  N..  Newton.  \A  50208. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
states  of  incorporation: 

(i)  Ardac,  Inc. — Oho. 

(ii)  Dixie-Narco.  Inc.— West  Virginia. 

(ill)  Holland  Distributors,  Inc.— 
Delaware. 

(iv)  Hoover  Company — Delaware. 
Not«U  R.  MoGm. 
Secretary 

(PR  Doc  88-4970  Filed  3-2-80:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Conaent  Decree  Pursuant 
to  ttte  Clean  Air  Act;  Moore 
Deveiopment  Co.,  Inc. 

In  accordance  with  Department 


policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  February  21, 1989.  a 
proposed  consent  decree  in  United 
States  of  America  v.  Moore 
Development  Company.  Inc.  No.  86-C- 
80.  was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Colorado. 

The  proposed  consent  decree  resolvet 
a  judicial  enforcement  action  brought  by 
the  United  States,  on  behalf  of  the 
Environmental  Protection  Agency 
(  "EPA"),  against  defendants  Moore 
Development  Company,  Inc,  F.E. 
Murphy  Construction  Company,  Inc, 
Wayne  Gomel  Demolition  and 
Excavation,  Inc.,  and  Asbesco,  Inc.,  for 
violations  of  the  Clean  Air  Act.  The 
complaint  filed  by  the  United  States 
alleged  that  defendants  violated  the 
National  Emission  Standard  for 
Hazardous  Air  Pollutants  ("NESHAP") 
for  asbestos,  promulgated  pursuant  to 
section  112  of  the  Act,  in  connection 
with  the  demolition  of  a  facility  in 
Lakewood.  Colorado. 

The  proposed  consent  decree  enjoins 
defendants  (except  Asbesco.  Inc,  which 
has  been  dismissed  from  the  case)  from 
violating  the  asbestos  NESHAP  in  the 
future  and  provides  that  any  such 
violation  occurring  during  the  one-year 
life  of  the  decree  will  result  In  the 
imposition  of  a  stipulated  penalty  of 
SZS.OOO  in  addition  to  any  other 
penalties  available  under  applicable 
federal  law.  The  proposed  consent 
decree  also  requires  defendants  to  pay  a 
total  dvil  penalty  of  $12,000  to  the 
United  States  Treasury. 

The  Department  of  lustice  will  receive 
for  a  period  of  thrity  (30)  days  from  the 
date  of  this  pubhcation  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  lustice,  Box  7611  Ben  Franklin 
Station.  Washington.  DC  20044,  and 
should  refer  to  United  States  of  America 
v.  Moore  Development  Company.  Inc., 
D.O.J.  Ref.  90-«-2-l-879. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  District  of  Colorado, 
1200  Federal  Office  Building,  Drawer 
3615, 1961  Stout  Street,  Denver, 
Colorado  80294,  and  at  the  Region  VIII 
office  of  the  Environmental  Protection 
Agency,  Office  of  Regional  Counsel. 
Attention:  Thomas  A.  Speicher,  999  18th 
Street.  Suite  500,  Denver,  Colorado 
80202.  A  copy  of  the  proposed  consent 
decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 


UMI 


U.S.  Department  of  justice.  Room  1521, 
Ninth  Street  and  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  &  Natural  Resources  Division, 
Department  of  Justice 
Donald  A.  Cair. 

Acting  Assistant  Attorney  General.  Land  and 
N at aral Resources  Division.  U.S.  Department 
of  Justice. 

(FR  Doc.  8»-5043  Filed  3-2-89:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Aaaistant  Secretary  for 
Veterans'  Empioyment  and  Training 

Solicitation  for  Grant  Application:  Job 
Training  Partnership  Act,  Title  IV,  Part 
C,  Program  Year  1969 

AOCNCv:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training,  Labor. 

action:  Notice. 

summary:  On  January  6,  1989  an  early 
announcement  was  made  in  the  Federal 
Register  (54  FR  497)  that  a  Solicitation 
For  Grant  Application  (SGA)  for  JTPA 
Title  IV,  Part  C  (JTPA  IVC)  funds  for 
Program  Year  1989  would  be  made 
available  on  or  about  February  3,  1989. 
Additionally,  this  announcement 
enumerated  many  of  the  changes  being 
made  in  the  JTPA  IVC  program  by  the 
forthcoming  SGA. 

DATE:  An  application  package  and 
instructions  for  completion  will  not  be 
made  available  for  issuance  on  or  about 
March  3,  1989.  The  closing  date  for 
receipt  of  a  completed  application  in 
response  to  the  SGA,  or  a  letter  of  intent 
to  make  a  subsequent  application,  will 
be  no  later  than  4:30  pro.  May  1, 1989. 

ADDRESS:  A  copy  of  the  application 
package  and  instructions  will  be  mailed 
to  all  State  entities  which  presently 
administer  JTPA  Title  IVC  grants  and  to 
the  Employment  Security  Agency  of 
each  State. 

Signed  at  Washington.  DC,  this  28th  dny 
FcbruHry  1989. 
Donald  E.  Shasteen, 

Assistnnt  Secretary  for  Veterans' 
Ewp/nymcnt  and  Training. 
[Vn  Doc  89-5024  Filed  3-2-89:  8:45  am] 
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Employment  and  Training 
Administration 

[TA-W-21,391] 


A.K.  Guthrie  Drilling,  Big  Spring,  TX; 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

By  applications  dated  January  13, 14, 
and  27, 1989  the  petitioners  and  a  former 
company  official  requested 
administrative  reconsideration  of  the 
Departmentof  Labor's  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  behalf  of 
former  workers  of  A.K.  Guthrie  Drilling. 
Big  Spring.  Texas.  The  negative 
determination  will  soon  be  published  in 
the  Federal  Register. 

The  petitioners  claim,  among  other 
things,  that  they  should  be  covered 
under  the  retroactive  provisions  of  the 
1988  amendments  to  the  Trade  Act  since 
they  were  employed  by  an  independent 
firm  providing  services  to  the  oil  and  gas 
industry.  Also,  a  former  company 
official  claims  that  A.K.  Guthrie  Drilling 
is  an  appropriate  subdivision  (Drilling 
Department)  of  the  family  trust  which 
produces  the  oil  and  should  be  certified. 
It  is  also  claimed  that  the  workers  filed 
under  the  wrong  name — they  should 
have  filed  their  petition  under  Guthrie 
Oil  and  Gas  Properties. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claims 
are  of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  al  Washington.  DC.  this  3rd  day  of 
February,  1989. 
Barbara  Ano  Farmer, 

Director.  Office  of  Program  Management. 
UIS 

[W.  Doc  8&-5026  Filed  3-2-89;  8:45  am) 

BILUNO  CODE  4510-30-M 


(TA-W-21,702) 

Charies  E.  Hynetc,  Inc.;  Dallas,  TX; 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  January  22, 
1989,  the  company  requested 
administraive  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  January  12, 1989  and  will  be 
published  in  the  Federal  Register  soon. 

Pusuant  to  29  CFR  90  18(c) 


reconsideration  ma>  be  sianted  under 
the  following  circumstances: 

(1]  If  it  appears  on  the  basis  of  fads 
not  pre\iGusly  considered  that  the 
determination  complained  of  was 
erroneous. 

(2)  It  it  appears  that  tne  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  farts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  mistake  interpretation  of  facts 
or  of  the  law  justified  reconsideration  of 
the  decision. 

TTie  company  states  that  it  composes 
and  provides  crude  oil  and  natural  gus 
prospects  to  attract  potential  investors 
for  unaffiliated  firms  in  the  oi!  and  gas 
industry.  The  company  claims  that  oU 
and  gas  prospects  are  a  visible  and 
tangible  product. 

The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  the  production  of  an  article  as 
required  by  section  222  of  of  the  T.'-ade 
Act  of  1974  The  1988  amendments  to  the 
Trade  Act,  in  the  Omnibus  Trade  and 
Competitiveness  Act  extended  coverage 
to  workers  in  mdpendent  f;rms  in  the  oil 
and  gds  industry  engaged  m  exploration 
or  drilhnj^.  The  amended  Act  provides 
that  independent  firms  enRajjed  m 
exploration  or  dnlling  shall  be 
considered  to  be  producing  oi!  and 
natural  gas.  Services  involving  the 
development  of  oil  and  gas  prospects 
are  not  directly  related  to  exploration  or 
drilling,  as  provided  for  in  section  222 
(b)[2)(A|  of  the  Act.  and  therefore  are 
not  covered  under  Act. 

Further,  in  its  initial  determination, 
the  Department  addressed  at  length  the 
manner  in  which  workers  of  firms 
providing  services  could  be  certified  for 
adjustment  assistance  T'hose  conditions 
have  not  been  met. 

Conclusion 


After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
I^bor  s  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  22nd  day  of 
February  1989 
Robert  O.  Deslongchamps. 

Director.  Office  of  Legislation  and  Actuarial 

Senices,  UIS 

[FR  Doc.  83-5027  Filed  3-2-89:  8:45  am) 
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|TA-W-22J1«| 

Fltfcm  Petroleum  Corp.;  Oklahonui  Ctty, 
OK:  Tennlnatlon  of  Invoattgatloo 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  Investigation  was 
initialed  on  November  18,  1988  In 
response  to  a  worker  petition  received 
<in  November  18,  1988  and  filed  on 
behalf  of  workers  at  Fitkm  Petroleum 
(Corporation.  Oklahoma  City,  Oklahoma. 

Fitkin  Petroleum  Corporation  is  a  firm 
consisting  of  a  single  employee.  Section 
r22  of  the  Trade  Act  specifies  the  group 
eligibility  requirements  for  trade 
Hd)u»tment  as.sislance  benefits,  the 
tlpfinition  of  "group,"  according  to  (  90.1 
(>f  Ihe  Rules  and  Regulations  for 
administering  the  Trade  Act,  is  three  or 
more  workers  in  a  firm  or  an 
.ippropriHte  subdivision  thereof  Since 
I  ilkin  Petroleum  CAirporation  did  not 
tnipit)y  three  workers,  further 
invesligation  in  this  case  would  serve  no 
purpose,  and  the  invesligdtion  has  been 
terminated 

Si({n»'H  Ht  WinhinKlnn.  DC.  ihis  l.'ilh  tiny  of 
Kctinmrv  tWW 
Marvin  M   Fooks, 

flirvi  Icr  (if^uf  of  Trade  AdjuHtmfiit 
■\Hs:stiini  >• 

|fK  U()(    fle-yi;).:  Filed  ^l  «»  8.45  am| 

wujMo  coot  UIO-«0-« 

ITA-W-J1A47A  PLAKT  #15; 
TA-W-21.347B  PUAMT  #52; 
TA-W-21447C  PtAMT  »M, 
TA-W-21.3470  PLAIIT  #21; 
TA-W-21,347t  PLAHT  #23; 
TA-W-2144rF  PLANT  #16; 
TA-W-21.347Q  Pt-AHT  #2«; 
TA-W-21447H  PLANT  #3426) 

Qanaral  Motor*  Corp.  Pontlac  llotor 
DMalon  Ponttac.  Ml;  Afflrmatlva 
DatarminatkKi  Regarding  AppNcation 
for  Reconaideration 

By  an  application  dated  January  19. 
1989  the  United  Auto  Workers  and  the 
company  recjuested  administrative 
reconsideralion  of  the  Department  of 
Lat)or'»  Notice  of  Determinations 
Regarding  Kligihility  to  Apply  for 
Worker  Adjustment  Assistance  on 
behalf  of  workers  and  former  workers  of 
General  Motors  Corporation's  Pontiac 
Motor  Division.  Ponliac,  Michigan.  The 
notice  will  be  published  in  the  Federal 
R«X'*tor  soon 

The  anion  claims  that  integrated 
production  occumid  between  Pontiac 
Motor  Division  Plants  whose  workers 
.ire  under  a  certification  and  18  other 
plants  in  Pontiac  The  company  states 


that  the  Pontiac  complex  ii  made  op  of 
numerous  manufacturing  and  tuppori 
service  operationa  at  plants  in  Pontiaa 
Michigan. 

Conduaion 

After  careful  review  of  the 
application.  1  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC  this  Z^^nd  day  of 
February  1989 
Robarl  O.  Deslongchamp*. 
Director.  Office  of  Lefiislation  and  Actuarial 
Senicei.  675, 

[VH  Doc  80--5025  Filed  3-2-89-,  8  45  am) 
iNXMaCOOa  4StO-«0-M 


ITA-W-22.1511 

Holmes  A  Narver  Servlcea,  Inc., 
Prudhoe  Bay,  AK;  Tennlnatlon  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  18.  1988  in 
response  to  a  petition  which  was  filed 
by  Teamsters  l^cal  959  on  behalf  of 
workers  and  former  workers  at  Holmes 
A  Narver  Services.  Incorporated, 
Prudhoe  Bay,  Alaska. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  January  24.  1989  (TA-W- 
21  865)  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose:  and 
the  investigation  has  been  terminated. 

Signed  at  Washuigton.  DC  this  15th  day  of 
February  1968 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adiualweut 
Assistance. 

|FR  Doc.  88-5031  Filed  y-Z-».  845  am) 
sajjNQ  COM  mo  lo  a 


(TA-W-21,  73«1 

Myers  Drilling  Co.,  Midland,  TX; 
Termination  of  InveatlgatkMi 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  18,  1988  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Myers 
Drilling  Company,  Midland,  Texas. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-21,  739).  Consequently. 


further  Investigation  In  this  case  would 
serve  no  purpose;  and  the  Investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  8th  day  of 
February  1906. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  8e-«029  Filed  3-2-8S;  8:45  am) 

iuJNa  oon  mn-u-m 


(TA-W-22, 1661 

Northland  Maintanance  Co.,  Prudt>oe 
Bay,  AK;  Tarmlnation  of  Inveatigatlon 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  18, 1988  in 
response  to  a  petition  which  was  filed 
by  Teamsters  Local  959  on  behalf  of 
workers  and  former  workers  at  Holmes 
*  Narver  Services.  Incorporated, 
Prudhoe  Bay,  Alaska. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  January  31,  1989  (TA-W- 
21. 916).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC.  this  15th  day  of 
February  1988. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Ansistance. 

|FR  Doc.  88-5030  Filed  ^2-68:  8:45  am) 
BUJNaCOOt  MM-W-M 

[TA-W-21.12S  Harahan,  LA;  TA-W-21. 12SA 
Houston.  TX] 

Offshore  Navigation,  Inc.;  Negative 
Determination  Regarding  AppUcation 
for  Reconaideration 

By  an  application  dated  January  10. 
1989.  a  company  official  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  November  25. 1988  and  will  be 
published  in  the  Federal  Register  soon. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  if  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 


(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  company  official  claims  that  its 
services  are  an  inseparable  component 
of  a  joint  marine  petroleum  exploration 
effort  for  crude  oil.  In  its  search  for  oil  in 
the  Gulf  of  Mexico,  ONI  would  direct 
research  vessels  via  a  radiopositioning 
system  to  predetermined  interest  points 
where  geophysical  data  would  be 
obtained. 

Investigation  findings  show  that 
geophysical  companies  hire  ONI  to 
direct  seismic  vessels  in  the  Gulf  to 
locations  here  seismic  readings  are 
taken.  In  addition,  if  the  oil  company 
decides  to  drill  for  oil  in  the  Gulf,  ONI 
will  direct  the  vessels  to  the  drilling  site. 

The  Department's  denial  was  based 
on  the  fact  that  section  1421  (a)(1)(B)  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  does  not 
apply  to  workers  of  the  subject  firm, 
since  the  preponderance  of  activities 
performed  by  workers  of  ONI  consist  of 
navigational  services  and  not  drilling  or 
exploration. 

Further,  investigation  findings  show 
that  off-shore  producers  of  crude  oil 
contract  with  geophysical  companies  to 
provide  seismic  data  who  in  turn  hire 
firms  like  ONI  to  provide  navigational 
services.  Independent  firms  providing 
navigational  services  to  other  firms 
providing  services  to  oil  producers 
would  only  be  indirectly  related  to  the 
exploration  and  drilling  of  crude  oil. 
Accordingly,  the  causal  nexus  for  which 
a  basis  for  certification  could  be 
established  is  not  present. 

Further,  in  its  initial  denial,  the 
Department  addressed  at  length  the  only 
way  service  workers,  outside  the  oil  and 
gas  industry,  could  be  certified  for 
worker  adjustment  assistance.  Those 
conditions  have  not  been  met. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  22nd  day  of 
February  1989. 

Robert  O.  Desloogcliampt, 

Director  Office  of  Legislation  and  Actuarial 
Services.  UIS. 

[FR  Doc.  89-5028  Filed  3-2-89:  8:45  amj 

BIUJNO  CODE  WIO-SO-M 


(TA-W-22,  640] 

Range  Ott  Co^  Inc.  Wlchtta,  KS; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  in  response  to  a  worker  petition 
received  on  November  18, 1988  and  filed 
on  behalf  of  workers  at  Range  Oil 
Company,  Incorporated,  Wichita. 
Kansas, 

The  subject  petition  was  not  signed  by 
employees  of  Range  Oil  Company  nor 
by  an  authorized  representative  of 
Range  Oil  Company,  The  three  workers 
signing  the  petition  were  employed  by 
Range  Drilling  Company,  Incorporated: 
an  investigation  is  currently  ongoing  for 
Range  Drilling  Company  (TA-W- 
21, 940).  Consequently,  further 
investigation  of  Range  Oil  Company 
would  serve  no  purpose,  and  this 
investigation  has  been  terminated. 

Signed  at  Washington.  DC.  this  15th  day  of 
February,  1989. 
Marvin  M.  FooliB, 

Director  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  89-5033  Filed  3-2-89,  8:45  am) 

BILUNQ  COOC  4510-30-M 


ITA-W-22,072] 

Stellum  Oilfield  Supply,  Inc.,  OIney,  IL; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  in  response  to  a  worker  petition 
received  on  November  18, 1988  and  filed 
on  behalf  of  workers  at  Stellum  Oilfield 
Supply,  Incorporated.  Olney,  Illinois. 

The  subject  petition  was  not  signed  by 
employees  of  Stellum  Oilfield  Supply. 
Incorporated  nor  by  an  authorized 
representative  of  Stellum  Oilfield 
Supply,  Incorporated.  The  three  workers 
signing  the  petition  were  employed  by 
Trident  Drilling  Completion  and  Service. 
Incorporated.  Workers  at  Trident 
Drilling  Completion  and  Ser\'ice. 
Incorporated  are  currently  certified  as 
eligible  to  apply  for  trade  adjustment 
assistance  benefits  (TA-W-22.086). 
Consequently,  further  investigation  of 
Stellum  Oilfield  Supply,  Incorporated 
would  serve  no  purpose,  and  the 
investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  17th  day  of 
February  1989. 
Marvin  M.  Fooks, 

Director  Officeof  Trade  Adjustment 

Assistance. 

(FR  Doc.  89-5034  Filed  3-2-89:  8  45  am) 

BiLUM  COM  «»tO-10-M 


[TA-W-21,328;  Ctodins.  Texas  TA-W- 
21,328A:  WMiston,  NO] 

Buford  Drilling  C04  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Wortcer  Ad)uatment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  16. 1988  applicable  to  all 
workers  of  Buford  Drilling  Company  in 
Clodine,  Texas 

Based  on  new  information  from  the 
company,  additional  workers  were 
separated  from  Buford  Drilling 
Company,  m  Williston  North  Dakota 
during  the  period  applicable  to  the 
petition.  The  notice,  therefore  is 
amended  by  including  the  W'illigton 
North  Dakota  location. 

The  amended  notice  applicable  to 
TA-W-21. 328  is  hereby  issued  as 
follows: 

"All  workers  of  Buford  Drilling 
Company  in  Clodine.  Texas  and 
Williston.  North  Dakota  who  became 
totally  or  partially  separated  from 
employment  on  or  after  October  1. 1985 
are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974." 

Signed  at  Washington.  DC  this  February 
22,  1989 
Stephen  A.  Wandner. 

Deputy  Director  Office  of  Legislation  and 

Actuarial  Sen  ices.  UIS. 

(FR  Doc  89-5037  Filed  3-2-89:  a45  am] 

nLUNG  COOC  4S1O-30-M 


Determinations  Regarding  El>git>ilrty 
To  Apply  for  WorVer  Adjustnient 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  L'SC  22-3)  the 
Department  of  Labor  herein  presents 
summanes  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  du.nng  the  penod 
December  1988  and  January  1989 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropnate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutelv,  and 
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(3)  That  increase*  of  import!  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  dei  line  in  sales  or  production. 

Nagativ*  OatorminatioiM 

In  each  of  the  following  cases  the 
investigation  revealed  that  critenon  (3) 
has  not  been  met  A  survey  of  customers 
indicated  thai  Increased  imparts  did  not 
contribute  importantly  to  wt>rker 
separations  at  the  firm. 
TA  -  \/\f'-21, 12J.  Neumm  ProiiucUnn  Co  . 

Pvint  Comfort.  TX 
TA  -  W -21.071.  Compo  Chemical  Co  . 

Mansfield.  MA 
TA    W-21. 108:  tlouie  Glass  Corp.  Point 

Moron.  PA 
TA    W-21.017.  Acco  BatKxx:K  Inc. 

Wi.invn,  MI 
TA'W -21.211.  Ontario  Furfie  Corp., 

Mujiaie.  IN 
TA-W-21.I5e.  AiriantoCu.  Glooc^ter 

City.  Nl 
TA-W\21M7:  Stgn  Carbon  Corp., 

Hickman,  K  Y 
T.A  -  W-21.24 1.    Tra/wumericon  Natural 

Cat  Corp.,  l^irvdo,  TX 
TA-  W-21Jti3;  Dyne  Uii  and  Cos.  Inc.. 

Borjier.  TX 
TA- W-21. 344.   CeneraJ  Molort  Corp.. 

New  Departure  Hyatt.  Bristol.  CT 
TA-W-21.  ifCl  Canlen  State  KnitUn^ 

Mills.  Undt-n.  Sf 
T.\- W-21. 036.    Town  /^  Country  Shoes. 

Inc .  Sedalia.  MO 
TA  -  W-21.403.  Century  Data,  Inc. 

.\naheim.  C.^ 
T,^    W  21.HHH.    Coleco  Indn.itrif^.  Inc  . 

May  field.  NY 
TA-W -21.4:4.  Ri>th  .\wrru.on  Co.. 

Wdkes  Burre.  PA 
TA-W  21  4^.   Newnuuit  Oil  Co.. 

H(u:itrn.  T.\ 
TA-W  21.4.iS.   Hui{het  Texas 

Petroleum.  Beeville.  TX 
T.\    W-21. MS;  CreiyeraJ  Motors  Carp  . 

Hydnimolit  I)iv  .  Wil.'ow  Run 

Plant,  YpHilaiUi.  MI 
T\    W  21.J40:    Texos  Pifte  and 

('(•uplin^.  Hiifi/it's  Sf)nn)(s  TX 
TA    W  2!.3ia:  Uher  Glove  Co..  Inc.. 

( >watonna.  MN 
TA-  W-21. 224.   .'^into  Eiieryy.  .Austin. 

TX 
TA    W-2I.J4H   Ct-nenil  fhtse  Pn.HiucLi. 

Lh:.,  Poirfield.  N/ 
lA    W-21,420.   Fihen^hiiu  Syutems.  Irx- . 

Bifi  Spnitfi.  TX 
TA    W  21.457.   Miiuird  Hun  OiJ  Co.. 

Brudfarxi  f'A 
TA    W^I.UH.   ArieUJtemuoUU^rp . 

Nitro.  WV 
TA    W-21,Sm.  Stone  Safety  Corp.. 

Wallinfifiird.  CT 


TA 


TA 


TA 


T.A- 


TA 


TA 


TA- 


TA 


TA 


TA- 


TA 


TA 


TA- 


TA- 


W-21.933.  Quanico  Oil  and  Gas. 

Inc..  El  Dorado.  .\Z 

W-21. 567:  Hrvbetz  Operating  Co  . 

Forsan.  TX 

W-21. 572.   Lafarge  Corp..  Dallas. 

TX 

W-21591:   Vanguard  Oil  Co..  Inc.. 

Mt  Carmel.  IL 

W-21. 499:   Ware-Knitters.  Inc. 

Calais.  ME 

W-21. 335.   Denton  Mills.  Inc.. 

Centrevillc.  .Ml 
-W-21. 736:  May  Energy.  Inc..  Oil 

City.  PA 
TA  -  W-21.eiO:  Crystal  Oil  Co.. 

Shreveport.  LA 
TA-W-214€1;  Navarro  Waterflood Co.. 

Corticana.  TX 
-W-21.479:  StrouSe  Oil  Co.. 

Corirana,  T.X 

W-21.S9fl:  Aqua  Chem.  Inc.. 

Milwaukee.  Wl 

W-21.&68:  Strvlhers  Dunn.  Pitman. 

N] 

W^  1.880:  I  David  Reynolds  Co.. 

Camden.  .'\R 
-W-21. 761:  Sherman  Drilling. 

Mineral  City.  OH 

W-21. 155.  I  C  Langh-y  Oil  Co. 

Smackover.  AR 

W-21.740:  The  Norrotex  Corp.. 

Passaic.  N/ 
TA-W-21.74S.  Petro  Tech.  Inc..  Seneca. 

PA 
TA-W-21. 568,  Joy  Technologies.  Inc.. 

Wheeling  FilLngs  Div .  Cambridge, 

OH 

W-2t.5e9:  Joy  Teihnologies 

Wheeling  Fittings  Div..  Woodlake, 

CA 

W-21.4SU.  Sturgis  .\ewport. 

Bus  mens  Forms.  Sturgis.  MI 

W-21. 185.  Cibsun  Associates.  Inc., 

C  ran  ford,  .V/ 

lV-2;.««.  Challenger  Circle  F. 

Trenton.  NJ 

W-21.663.  SIA  AmtTita.  Inc., 

Alliance.  OH 

W-21.33y.  Elhly  Corp..  Oil  and  Gas 

Div  .  Baton  Rouge.  L\ 
In  the  following  cases,  the 
invpstigdtion  revealed  that  criterion  [3] 
hrts  nul  been  met  for  the  reasons 
specified 
TA-W-21. 120:  Milpnnl.  Inc. 

Milwaukee.  WI 
U  S  imp>orts  of  sanitary  food 
containers  are  negligible 
TA-W-21  154.  Abex.  Mohwah.  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974 

TA    W-21. ISO:  BHP Engineering.  Inc  . 

Corpus  Chrisli.  TX 

The  workers'  firm  does  not  produce 
an  article  us  required  for  certification 


TA 


TA- 


TA- 


TA- 


TA 


TA 


under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-21. 242:  Transwestern  Mining 

Co.,  Claremore.  OK 
Increased  imports  did  not  contribute 
importanliy  to  workors  separations  at 
the  rirra, 
T.A-W-21.194:  Hmkle  Oil  Co.,  Wichita, 

KS 

Increased  imports  did  not  contribute 
importantJy  to  workers  separations  at 

the  firm, 

TA  -  W-21. 164:  Celeron  Oil  and  Gas 
Englewood.  CO 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA  -  W-21. 1 73,  Diamond  Tool  and 
Horseshoe  Co..  Duluth.  MN 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

T.A-W-21.044:   Woods  Petroleum  Corp.. 
Denver,  CO 

Workers"  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 

TA-  W-21. 074:  Cooper  Industnea, 
Marshall.  TX 

U.S.  imports  of  oilfield  machinery  are 
negligible. 

TA-W-21.204:  Merritt  Trucking  Co.. 
Tye.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-21.351:  Gruss  Petroleum 
Management,  Midland,  TX 

The  workers  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974 

T.\-W-2 1.046,  Alliance  Machine  Co., 
Alliance.  OH 

The  investigation  revealed  that 
cntenon  (2)  has  not  been  met  Sales  or 
prtxluction  did  not  decline  during  the 
rt'levanl  penod  as  required  for 
certification. 

TA-W-21. 103:  Caren  Lynn.  New  York, 

.\Y 

Investigation  revealed  that  criterion 
(2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 

certification 

TA-W-21. 171.   Courtland 

Manufacturing.  New  York.  NY 

The  investigation  revealed  thdt 
cntenon  (2]  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 


relevant  period  as  required  for 
certification. 

TA-W-21. 197:  J&C Manufacturing. 
New  York.  NY 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  daring  the 
relevant  period  as  required  for 
certification. 

TA-W-21.202:  Manhattan  Plaza  New 
York.  NY 

The  inve»tigation  revealed  that 
criterion  (2)  haa  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
ceriification. 

TA-  W-21.570:  KR  W  Energy  Systems. 
Inc.,  Madison.  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

T.A-  W-21.730:  Kirwood  Oil  and  Gaa. 
Casper,  WY 

The  workers'  firm  does  not  produce 
an  article  aa  required  for  certification 
under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-21,245;  United  Technologies 
AutomotJve,  Inc.,  Dearborn,  MI 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

T.A-W-22, 156:  Jennings  HelJms 
Trucking.  Inc.,  Indiana,  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

T'\-W-22.0Ol:  Wintershall  Oil  and  Gas 
Corp.,  Englewood,  CO 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-21,643;  Magnum  Marine  Limited 
11.  Conroe,  TX 
Increased  imports  did  not  contribute 
importantly  to  woricers  separations  at 

the  firm. 

TA-W-21. 397:  Arco  Oil  and  Gas  Co.. 
Houston.  TX 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-21,604:  Coronado  Transmission 
Co/ Energy  Gathering,  Inc., 
Houston,  TX 

The  workers'  firm  does  not  f>roduce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-22.159:  Lamb  Enterprises.  Lone 
Star,  TX 


The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-22.107:  Armco,  Inc.,  Gainesville. 
TX 

U.S.  imports  of  oilfield  machinery  are 
negligible. 

TA-W-22.232;  Homco  International 
WWiston,  ND  and  Dickinson.  ND 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-  W-22. 135;  Exxon  Production 
Research  Co.,  Houston,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-22,214;  Conoco.  Inc.  Production 
Engineering  and  Research,  Denver, 
CO 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-21.431:  Harold  Krueger  Co.. 
Natoma,  KS 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-21.524:  Manley  Performance 
Products,  Bloom  field.  NJ 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-21,410;  Dranetz  Technologies. 
Inc.,  Edison,  NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-21,839;  Lone  Star  Steel  Co..  Lone 
Star  TX 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  of 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-21, 125;  Offshore  Navigation.  Inc., 
Harahan.  LA 

The  workers'  firm  does  not  produce 
an  arbcle  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-20,979;  Offshore  Exploration  & 
Production.  Houston,  TX 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-21. 049;  Amerada  Hess  Corp.. 
Southeast  Production  Region. 
Lafayette.  LA 


Increased  imports  did  not  contribute 
importantly  to  workers  separations  a", 
the  firm. 

TA-W-21. 050:  Amerada  Hess  Corp  . 
Gulf  Coast  Exploration.  Lafovette. 
LA 

Increased  imports  did  not  contnbute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-21.253:  Amerada  Hess  Corp.. 
Northern  Production  Region, 
Williston.  ND 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-21,321;  Amerada  Hess  Corp.. 
Onshore  Exploration.  Houston.  TX 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  of 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-21.32Z  Amerada  Hess  Corp.. 
Onshore  Exploration 
Administration,  Houston,  TX 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  of 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

T.A-W-21.418:  Exeter  Drilling  Co.. 
Midland  TX 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  December 
1988  and  January  1989.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601  D  Street  NW., 
Washington,  DC  20213  during  normal 
business  hours  or  will  be  mdiifcd  to 
persons  who  write  to  the  above  address. 
Marvia  M.  Fooks, 

Director.  Office  of  Trade  A  djustinent 
Assistance. 

Dated:  February  17, 1989. 
|FR  Doc  89-5035  Filed  3-2-89-  8:45  amf 
NUMG  CODE  ASio-ta-m 


(TA-W-21,5921 

W.E.  Myvrs  DrMing  Co^  MMand,  TX; 
ARWTKtod  Certification  Regarding 
EligibWty  to  Apply  for  Worlcer 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  Certification  of  Eiigjbiii!\ 
to  Apply  for  Workers  Adjustment 
Assistance  on  January  4. 1988.  The 
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Cffrllflcation  will  b«  published  in  the 
Fwiaral  RaglalM'  soon 

The  company  provided  new 
information  to  the  Department  which 
show*  that  Myers  Unllmfj  Company  of 
Midland,  Texas  purchased  the  »uh|ect 
company  on  |uly  1,  19HB  Myers  Drilling 
C^ompany  meets  the  requirements  for  a 
successor  in  interest  firm   Investixation 
findings  show  that  additional  worker 
leparalions  ti<  (  urred  at  the  successor- 
inmterest  firm 

AccordinRlv   the  termination  date  of 
S«"ptember  1,  !«««  m  the  subject 
certification  is  deleted  so  as  to  include 
worker  separHlions  of  Myers  Drilling 
(Company    Midland,  Texas,  the 
successor  in  interest  firm 

The  amended  notice  apphcable  to 
T.A-W-21  5H::  IS  hereby  issued  as 
follows 

All  work.Tii  of  W   E.  Myprs  I>nllm« 
(  ompany    MidUnd.  Tuxm  who  ^)<>fam« 
idliilly  or  parlmlly  separslwl  from 
(tmpliiymrnl  on  or  iifter  Oclotx-r  1    IBBR  «r« 
BliKibU"  to  iipply  for  «iliu»tm*>nl  aiaidancc 
undnr  mh  turn  Z2.i  of  ihr  Trmle  At  I  of  11174 

Signed  at  WaahinKlon,  IK~.  .  thia  Hlh  day  of 
Ftthruarv  ItWH 
Barttara  Ann  Faiiiii. 

DirttcUtr  (Xfu^  i>f  Pnynim  M<ina)tfnwnt.  I  'IS 
\rH  Ooc  9»-803e  Piled  i~lr-&lt.  S:45  am| 


[SOA-OAA-M-IOI] 

Sentor  Conwnuntty  SeoHce 
Employment  Progrem.  SoMcnatton  for 
Gkant  AppMcetlone  From  American 
Indian  and  Pacmc  laland/Aaian 
Amerlcen  Natlonel  Aging 
Organlzatlonc 

AaCMCv:  Rmployment  and  Training 

Administration.  l>itM)r 

AcnOM:  Noti(-4?;  solicitation  for  grant 
applioiliiins 


•oawumy.  rhe  Kmployment  and 
Training  Ailministration  announces  a 
Solicitation  for  tlrant  Applicjitinns  from 
public  or  nonprofit  national  Indian  aging 
organixations  and  fnim  public  or 
nonpmfit  national  Pacific  Island/Asian 
Amencan  aging  organizations  to  provide 
employment  servues  on  a  nationwide 
basis  to  older  Indians  and  older  Pacific 
Island/Asian  Americans  who  have  low 
incomes  and  are  55  years  of  age  or 
older  Oant  awards  will  \ie  part  of  the 
Senior  Community  Service  {•jnploymeni 
Program,  and  operations  will  begin  on 
luly  1.  1««H 

OATia;  No  exceptions  to  the  mailing  and 
hand-delivery  conditions  set  forth  in  this 
Notice  will  be  granted  Applications  not 
mi*etiiifi  the  conditions  srt  forth  in  this 
Sotice  will  mil  he  na  fplt\{  To  receive 
consideration,  applications  must  b« 


submitted  at  the  address,  dates  and 
times  listed  below: 

Applications  MaiM  Applications 
submitted  by  mail  must  be  certified  or 
registered  mail,  return  receipt  requested, 
and  must  be  postmarked  no  later  than 
Apnl  17.  1989  The  term  'postmark  ' 
means  a  printed,  stamped  or  otherwise 
placed  impression  (exclusive  of  postage 
meter  machine  impression)  that  is 
readily  identifiable  without  further 
action  as  having  been  supplied  or 
affixed  on  the  date  of  mailing  by 
employees  of  the  US  Postal  Service, 

Applications  Hand-Deli  vered: 
Applications  will  be  accepted  dally 
between  the  hours  of  8  15  A  ,M   and  4  45 
P  M    Fastem  Standard  Time,  but  no 
later  than  4  45  P  M  ,  Eastern  Standard 
Time  on  the  working  day  after  the 
closing  date,  i  e  .  Apnl  18.  1989, 

AOO«wsa:  Mail  or  hand  deliver  three  (3) 
copies  of  the  complete  application  to: 
lames  C  DeLuca,  Crant  Officer. 
Division  of  Acquisition  and  Assistance, 
Office  of  Financial  and  Administrative 
Management,  Employment  and  Training 
Administration,  U  S  Department  of 
Lalwr.  Room  C-4305,  200  Constitution 
Avenue,  NW  ,  Washington,  DC  20210. 
Attention  Ms  Dons  W  Smith. 
Reference  SCiA-DAA-Se-lOl 

worn  FVNrrHin  mmottuAJKm  co«rrAcr 

Ms  Dons  W  Smith,  Division  of 
Acquisition  and  Assistance,  Telephone: 
(202)  535-8702. 

su^^uMOfTAirv  wrowauTiow.  The 

Older  Amencan  Community  Service 
Fjnployment  Program  Act.  Title  V  of  the 
Older  Americans  Act  of  1965,  as 
amended,  establishes  a  program  of 
community  service  employment  and 
other  services  for  older  Amencans,  42 
U  S  C  .3056  et  sfKj  The  prtigram,  the 
Senior  Community  Service  Employment 
Program  (SCSP".P),  is  operated  through 
grants  made  by  the  Fjnployment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (DOL).  The  Older 
Americans  Act  Amendments  of  1987 
amended  Section  506(a)(1)(A)  of  the 
Older  Amencans  Act  of  1965  to  require 
the  DOL  to  fund  national  aging 
organizations  representing  Indians  and 
Pacific  Island/Asian  Amencans  Elfforts 
will  be  made  to  fund  two  organizations, 
one  for  each  of  the  two  groups,  to  begin 
operations  in  Program  Year  (FY)  1989 
duly  1.  1989— |une  30,  1990)  This  Notice 
makes  known  the  laws,  guidelines, 
specifications  and  schedules  which 
define  the  eligibility  and  other 
requirements  with  which  national  Indian 
and  Pacific  Island/Asian  American 
aging  organizations  must  comply  for  the 
preparation  and  submission  of  a  funding 
application  to  the  DOL 


This  Notice  consists  of:  Part  I — 
Introduction.  Paii  II — Solicitation  for 
Grant  Apphcation  (SCA)  and  Part  III — 
Submission  of  Funding  Applications. 
Part  II  constitutes  an  invitation  from 
DOL  for  public  or  nonprofit  national 
Indian  and  Pacific  Island/Asian 
Amencan  aging  organizations  with  the 
demonstrated  ability  to  provide 
employment  services  to  older  Indians 
and  older  Pacific  Island/Asian 
Americans  to  submit  applications  for  the 
PY  1989  Older  Amencans  Act,  Title  V 
SCSEP  program 

Part  III  provides  information  on  the 
submission  of  applications  and  the 
notification  of  selection. 

Part  I — Introduction 

The  DOL  announces  competitive 
application  instructions  only  for  public 
and  nonprofit  national  Indian  and 
Pacific  Island/Asian  Amencan  aging 
organizations  having  the  demonstrated 
ability  to  provide  employment  services 
on  a  nation-wide  basis  to  older  Indians 
and  older  Pacific  Island/Asian 
Amencans.  Efforts  will  be  made  to  fund 
two  such  organizations,  one  for  each 
group,  for  PY  1989  (July  1,  1989— )une  30, 
1990)  Applicants  selected  for  funding 
will  be  designated  as  grantees  for  a  one- 
year  period.  PY  1989,  if  applicable 
statutory,  regulatory  and  guideline 
requirements  are  met.  an  acceptable 
application  in  response  to  the  SGA  (Part 
11  of  this  Notice)  is  submitted,  and  funds 
are  available. 

There  are  three  considerations 
involved  in  setting  the  general 
parameters  for  this  competitive  effort. 
They  are: 

(1)  Site  Sf lection.  The  DOL 
considered  three  factors  in  identifying 
the  States  in  which  the  two  new 
sponsors  selected  will  implement  their 
SCSEP  projects: 

(a)  The  amount  of  PY  1989  funds 
alk)coted  to  each  State  which  is  in 
excess  of  the  1988  level.  Section  506(a) 
of  the  Older  Amencans  Act.  in 
conjunction  with  any  governing 
language  in  each  fiscal  year's 
appropnation  Act,  provides  the  formula 
which  determines  the  distnbution  of 
SCSEP  funds  among  the  States  The 
formula  determines  the  amount  of  funds 
allotted  to  each  State  and  thereby  the 
numb)er  of  SCSFJ*  positions  available  in 
each  Stale  For  this  reason,  the  new 
projects  will  be  in  States  which  will 
receive  the  largest  proportionate 
increase  in  PY  1989  funds  over  PY  1968 
in  order  to  minimize  any  adverse  effect 
on  the  already  established  projects  of 
the  current  SCSEP  sponsors.  For 
example,  funding  projects  in  States  with 
small  funding  increases  would  require 


ehmmating  already  established  projects 
with  the  attendant  enrollee  disruption. 

(h)  Addressing  the  statutory  equitable 
distribution  requirement.  Section  506(c) 
of  the  Older  Amencans  Act  requires  the 
equitable  distribution  of  resources 
among  all  areas  in  each  State,  including 
the  balance  between  rural  and  urban 
areas.  This  requirement  further  supports 
the  eatablishment  of  ti>e  new  projects  in 
thoae  States  having  a  larger 
proportionate  increase  in  PY  1989  funds 
since  new  positions  can  be  placed  in 
under-served  areas  without  disrupting 
existing  projects. 

(c)  Presence  of  the  Population  Groups. 
The  final  site  aelection  consideration 
was  the  existence  withm  a  State  of 
adequate  numbers  of  the  target 
population  to  warrant  placing  a  project 
there. 

After  weighing  all  of  the  above 
consideration*.  DOL  has  determined 
that  the  new  national  Indian  aging 
organization  should  establish  its 
projects  in  the  States  of  Texas  and 
Oklahoma.  The  new  national  Pacific 
Island/Asian  American  organization 
should  establish  its  projects  in  the 
States  of  California  and  Oregon.  These 
Slates  were  selected  because  they  meet 
the  site  selection  criteria.  The  particular 
Slate  combinations  were  also  based  on 
geographic  proximity  to  provide  a 
greater  opportunity  for  administrative 
efficiency. 

(2)  Funding  Level.  The  Department 
has  estabhshed  the  PY  1989  funding 
level  for  the  two  new  aging 
organizations  at  $1  million  each.  This 
amount  will  provide  each  organization 
with  193  positions  and  will  allow  each 
to  develop  their  programs  in  an  orderly 
fashion  without  the  administrative 
prohtems  associated  with  establishing 
larger  programs.  Another  factor 
considered  in  determining  the  funding 
level  was  the  general  incidence  of  the 
two  new  groups  in  the  total  eligible 
population. 

Background 

The  SCSEP  fosters  and  promotes 
useful  part-time  opportunities  in 
community  service  acti\-ities  for  persons 
with  low  incomes  who  are  fifty  five 
years  oid  or  older  The  Employment  and 
Trai.Ting  Administration  (ETA)  of  DOL 
operytes  the  program  by  means  of 
grants  with  eligible  organizations,  such 
as  gnvemmental  entities  and  eligible 
public  and  private  nonprofit  agencies 
and  organizations.  Those  entities  which 
are  eligible  to  respond  to  this  SCA  are 
encouraged  to  study  the  Act. 

Summary  of  Eligibility  Requirements 

Agencies  and  organizations  eligible  to 
respond  to  this  SGA  are  those  that  are: 


1.  Public  or  nonprofit  national  Indian 
and  Pacific  Island/Asian  American 
aging  orgmirations,  other  than  political 
parties,  and  incorporated  as  such,  and 

2  National  in  scope  with  the  ability  to 
provide  employment  services  to  the 
eligible  clientele  on  a  nation-wide  basis. 
National  is  defined  as  having,  either 
directly  or  through  local  chapters  or 
affiliates,  conducted  substantial 
business  in  at  least  five  different  States. 
While  DOL  reserves  the  right  to 
determine  what  constitutes  "substantial 
business,"  the  meaning  of  the  term  does 
include  government-assisted  or 
privately-financed  programs  conducted 
for  the  community  welfare.  The  term 
does  not  mean  attendance  or 
representation  at  meetings,  conferences, 
conventions,  seminars  or  the  like,  and 

3.  Are  able  to  meet  the  requirements 
of  sections  502(b]  and  506(a)  of  the  Act, 

Since  the  SCSEP  is  a  part-time 
employment  and  training  program  for 
low  income  persons  who  are  55  or  older, 
organizations  which  have  not  operated 
employment  and  training  programs 
should  consider  the  cost  of  preparing  an 
application  against  the  low  potential  for 
successfully  competing  under  the 
provisions  of  this  SGA.  (See  Part  11 — 
Solicitation  for  Grant  Apphcations  for 
the  specific  rating  criteria  against  which 
all  applications  will  be  rated). 

Part  II — Solicitation  for  Grant 
Application  (SGA) 

The  DOL  is  soliciting  applications  for 
grants  under  the  provisions  of  Title  V  of 
the  Older  Americans  Act  of  1965.  as 
amended,  to  provide  part-time 
employment  services  to  eligible  older 
individuals.  The  geographic  areas  for 
which  the  national  Indian  and  Pacific 
Island/Asian  American  aging 
organizations  can  apply  are  hmited 
under  this  SGA.  The  States  and  the 
resources  available  for  those  States  are: 

National  Indian  Aging  Organizations 


Stale 

Funds 

SCSEP 
positions 

1  Texas 

2  OMatKxna     „_™_. 

$a04.S41 
204.261 

154 
39 

Total 

1,009,102 

193 

National  Pacific  Island/Asian 
American  Aging  Organizations 


State 


Funds 


SCSEP 
posrtKJns 


1.  Calitomia 

2  Oregon 


To»l 


S867.350 

139,877 


166 

27 


1,007,227 


193 


Review  and  Funding  of  .Applications 

Applications  wiU  be  reviewed  and 
rated  by  a  comp)etitive  review  panel. 
using  the  specific  review  standards  cited 
in  this  Part  U.  Panel  results  are  advisory 
in  nature  and  are  not  binding  on  the 
Grant  Officer.  In  addition,  prior  to  the 
final  selection  of  an  applicant  as  a 
potential  grantee,  the  EKDL  will  conduct 
a  responsibility  review  of  the  available 
records  to  estabhsh  the  applicant  s 
ability  to  administer  Federal  funds.  T^e 
review  will  consider  previous  debts. 
evidence  of  fraud,  if  any.  within  the 
organization,  previous  audit  findings. 
etc.  This  review  is  intended  to  estabhsh 
overall  responsibihty  to  administer 
Federal  funds  and  is  independent  of  the 
competitive  process.  Apphcants  failing 
to  meet  this  responsibihty  review  will 
not  be  selected  as  potential  grHntees 
regardless  of  their  standing  m  the 
competition. 

Specific  Rating  Criteria 

The  rating  criteria  and  the  weights 
assigned  to  each  are  described  below: 

1.  Prior  experience.  0-25  points  The 
applicant  s  prior  experience  in 
condi'cling  programs  for  older  workers 
will  be  assessed 

Applicants  who  have  demonstrated 
through  pnor  experience  the  ability  to 
effectively  serve  the  older  worke;-s  will 
be  given  the  highest  rating. 

To  assist  the  panel,  applicants  should 
describe  in  detail  their  past 
organizational  expenence  Emphasis 
should  be  placed  on  services  to  the 
older  worker  and  pnor  expenence  with 
employment  and  training  orograms. 
Names,  addresses  and  telephone 
numbers  of  individuals  with  other 
agencies  who  can  provide  factual 
information  on  the  offeror's  expenence 
must  be  included. 

2.  Administrative  Capability. 
(Orga.iizational  Capabihty)  0-20 points. 
The  applicant's  apparent  ability — based 
upon  an  assessment  of  the 
organizational  structure,  tiie  resources 
of  the  apphcant.  and  other  ava'lable 
information,  to  undertake  a  proiect  of 
the  size  and  difficulty  that  the  SCSEP 
posts. 

3.  Staff  Capability.  0-5 points.  The 
applicant  should  describe  the 
qualifications  of  persons  who  will  be 
employed  should  their  organization  be 
the  successful  applicant.  Applicants  are 
to  provide  job  descriptions  and  selection 
criteria  for  al!  key  professional 
positions,  i.e..  project  director,  program 
assistant,  technical  staff 

4.  Cost.  0-10 points.  This  cnteria  will 
include  conside.'^tion  of  the  applicant's 
ability  to  meet  program  objectives 


nn 
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within  lh«  proposed  geofiraphlc  and 
adminiitrativfl  arrangement.  It  will  hIso 
include  an  analyala  of  the  budget 
information  Including  the  statutory  10- 
percent  non  Federal  share  of  the  protect. 

5  Potential  Pnyfiram  Effectiveness  0- 
40  points.  The  narrative  portion  of  each 
pmpKJsal  will  be  assessed  with  rexard  to 
Its  consistency  with  the  Act;  the 
completeness  and  detail  with  whu  h  it 
hrts  been  prppared.  the  potential 
effm  liveness.  the  provnion  of  useful 
part  time  employment  for  older  low 
income  persons,  and  the  provision  of 
traininx  in  comparison  with  competing 
^rant  applications  In  this  n'gartl,  the 
panel  will  consider  such  things  as: 
(1)  Number  and  type  of  sulisulized 

positions 
|2)  F.nrollee  wiit<es  and  benefits 
I  1)  Plaii.i  for  permanent  unsubsulizt'd 

employ  nicni 

(4)  Pruposeii  aiinnnistralive  structure 

(5)  Pl.ins  and  prm  ediires  for  subgranting 
and  contriK  iiiix.  if  any 

|H)  Coordination  and  cooperation  with 
existing  S("SKP  projects  within  the 
pniposed  States 

(r*)  PI. ins  for  ernullee  recruitment  and 
placement  (|ub  matching) 

(fl)  Plans  for  enr'illee  training 

Sr)(oliation 

At  Its  discretion,  the  Department  may 
negotiate  ( i>»t.  program  matters  and  sul>- 
State  geographic  locations  with 
iippluanis   However,  the  goveminent 
reserves  the  right  to  make  an  award 
without  further  ilint  ussum  of  proposals 
rherwfnre,  pnipos.ils  shoulil  t>e 
submitted  on  the  most  favorable  terms 
from  Udh  pru  e  and  technical 
stand^Himts  that  the  applicant  (>in 
propose   The  Department  reserves  the 
nght  to  re)e<  t  any  and  all  pnijKisals 
Also,  applicants  are  reminiled  that  any 
pruposal  reieived  will  become  pari  of 
the  official  file  on  the  solicitation 
Proposals  whii.h  are  accepted  for 
consiileratuin  will  not  niutinely  be 
returned  to  the  applicant   However  any 
unsui  I  essful  applu  ant  wishing  to  have 
Its  proposal  returned  may  so  request  in 
writing  wiihin  JO  dasys  after  grant 
award   All  exc  ess  ( opies  will  be 
destroyeil 

Limiliitiona  on  Sub^rantees  and 
ContrtK  ts 

Subgranting  or  contracting  is 
permitted  but   (1)  Individual  subgrants 
or  contr.H  Is  shall  be  confinetl  to  a  single 
Stale,  metrnpoiitan,  or  niral  area  within 
a  Stiite  (J)  National  program 
administidtion  cannot  be  delegated  to 
another  agen(  y    and  |,11  Subsponsors 
must  meet  the  requirements  of  the 
applicable  atlministrative  regulations   In 
addition,  applicants  which  would  use 


subgrants  or  contracts  muit  define  the 
standard*  against  which  pouible 
subgrantees-contractors  will  be 
assessed  pnor  to  their  selection  aa 
subsponsors. 

Arf'os  to  be  Sierved 

Although  applicants  are  limited  in  the 
States  which  they  may  8er\e.  there  are 
no  limitations  on  the  areas  which  they 
may  pnipcse  to  serve  within  the 
selected  States  However,  before  a  grant 
award  is  made,  the  DOU  ETA,  reserves 
the  nght  to  specify  which  areas  will  be 
served   In  preparing  its  proposal, 
applicants  should  identify  the  criteria 
which  It  will  use  in  selecting  its 
proposed  project  sites. 

Single  Point  of  Contact  Clearance 
Procedures 

Those  organizations  selected  to  act  as 
national  SCSF.P  sponsoring 
organizafion.s  will  be  required  to  follow 
F.xecutive  Order  12372  which 
implements  the  Single  Point  of  Contact 
(SP()(!)  clearanie  procedures  However, 
thoie  organi/rftions  submitting  grant 
applicatnms  should  not  take  steps  to 
Comply  with  these  requirements  until 
after  they  have  been  notified  of  their 
selection  as  a  national  SCSEP  sponsor. 
In  addition,  selected  sponsors  will  be 
required  to  coordinate  with  the  State 
and  Area  Agencies  on  the  Aging. 

Content  and  Format  of  the  Application 

ELxclusive  of  charts  or  graphs,  letters 
of  support,  certifications,  and  other 
r»Mjuired  papers,  the  application  should 
not  exceed  75  pages  of  unreduced 
double-spaced  type 

A  detailed  budget  is  not  required  for 
this  application  However,  applicants 
must  complete  a  planning  budget,  which 
f  (insists  of  three  cost  cattfgones; 
Administration.  Fjirollee  Wages  and 
Fnnge  Benefits  and  Other  FjiroUee  Cost. 
A  final  budget  will  be  negotiated  later 
with  the  successful  applicants  selected 
for  grant  awards 

In  preparing  their  applications  and 
program  approach,  applicants  must  be 
aware  of  the  SKSFJ^'s  budgetary  limits, 
ini.liiding  Administrative  Cost  that 
cannot  exceed  13  5  percent,  although  a 
waiver  up  to  a  15  percent  cap  is  possible 
with  an  appropriate  and  compelling 
justification  See  Section  5(.)2|c|13|  of  the 
Act  as  amended.  Enrollee  Wages  and 
Fringe  Benefits  can  be  no  less  than  75 
perci'nt  of  the  Fe<leral  share,  and  the 
contnbutKjn  of  a  non  Federal  share  of  at 
least  10  percent  of  the  total  protect  cost 
is  retjuired 

Application  Narrative 

The  application  narrative  format, 
which  follows,  must  be  utilized  by  the 


applicants.  The  application  must  contain 
the  sections  listed  below.  These  sections 
relate  to  the  rating  criteria,  and  the 
review  panel  member*  will  assess  the 
proposed  narrative  portions  of  the 
application  in  making  their  ratings. 

Section  I— Needs  and  Objectives. 
Describe  the  need  for  the  project  and 
state  its  principal  objectives.  Supporting 
documentation  from  knowledgeable 
interests  other  than  the  applicant  may 
be  used  to  demonstrate  the  need.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  footnoted. 

Generally,  the  project  should  be 
described  in  terms  of  the  economic  and 
employment  needs  of  the  target:  low- 
income  population  (pnmarily  Indian  or 
Asian-Pacific  Islanders),  aged  55  and 
above.  TTiis  eligible  population  should 
be  further  defined  by  the  applicant.  For 
example,  the  applicant  should  indicate 
what  percentage  of  the  eligible 
population  18  female,  male,  economically 
disadvcintaged  (below  100  percent  of 
poverty),  etc  ,  the  community  service 
needs  which  enrollees  can  help  meet, 
especially  those  which  are  of 
particularly  high  priority  in  the  target 
group's  community  should  be 
mentioned. 

Section  II — Results  or  Benefits 
E.xpected.  Descnbe  the  results  or 
benefits  to  be  denved  from  the  project, 
with  particular  regard  to  the  benefits 
accruing  to  project  enrollees.  These 
include:  (1)  the  enhancement  of 
enrollees'  income  and  employability;  (2) 
the  creation  of  employment 
opportunities  for  older,  low-income 
persons;  (3)  the  assistance  to 
participants  to  become  economically 
self-sufficient  through  unsubsidized 
employment;  and  (4)  the  provision  of 
opportunities  for  participants  which 
would  not  otherwise  be  available. 

Describe  the  other  benefits  to  be 
derived  from  the  project  These  will 
include:  (1)  the  elimination  of  artificial 
barriers  to  employment,  (2)  the  general 
economic  or  social  betterment  of  the 
community  or  communities  in  which  the 
prti|ect  IS  conducted;  and  (3)  the 
enhancement  of  public  or  community 
services 

Section  III — Approach  Section  III 
recjuires  information  about  the 
operations  of  the  proposed  project  and 
the  procedures  the  applicant  will  use  to 
implement  it.  TTiis  section  must  consist 
of  three  subsections,  each  of  which  is 
discussed  separately  below: 

a.  Plan  of  Action.  Provide  a 
descnption  of  each  project  function  or 
activity  and  the  manner  in  which  it  will 
be  carried  out.  'The  description  must 
assure  adherence  to  the  guidelines  for 
project  operations  found  in  the 
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regulations.  Applicants  must  provide 
adequate  descriptions  for  the  DOL  to 
clearly  ascertain  how  the  applicant  will 
implement  the  project.  The  following 
functions  or  activities  should  be 
discussed  separately: 

(1)  Recruitment  and  selection  of 
enrollees.  Indicate  the  methods  and 
resources  that  will  be  used  to  recruit 
enrollees.  Describe  efforts  to  be  used  to 
assure  priority  enrollment  for  those  most 
in  need  over  60. 

(2)  Eligibility  for  Enrollment  in  SCSEP— 
Special  Responsibilities  of  Project  Sponsor 
All  sponsors  shall  be  required  to  certify  the 
income  of  each  enrollee.  Indicate  how  the  age 
and  income  of  enrollees  will  be  certified. 

(3)  Physical  examinations.  Describe 
the  arrangements  which  will  be  made  to 
provide  initial  physical  examinations 
and  periodic  annual  physical 
examinations  for  enrollees. 

(4)  Orientation.  Describe  enrollee  and 
host  agency  orientation  procedures, 
including  enrollee  and  agency 
responsibilities,  permissible  political 
activities,  etc. 

(5)  Assessment.  Describe  the 
procedures  to  be  followed  in  assessing 
the  job  aptitudes,  job  readiness,  and  job 
preferences  of  enrollees.  as  well  as  their 
potential  for  transition  into  private  or 
unsubsidized  employment.  Supportive 
service  needs  of  enrollees  should  also 
be  addressed.  Such  assessments  should 
be  made  no  less  frequently  than  once  a 
year. 

(6)  Training  in  Preparation  for 
Community  Service  Employment 
Describe  how  job-related  training  prior 
to  community  service  employment,  if 
any.  will  be  provided  to  enrollees. 

(7)  Placement  into  Subsidized 
Employment.  Describe  efforts  to  place 
enrollees  into  subsidized  employment. 
Include  the  following:  (i)  the  types  of 
community  service  activities  which  will 
be  emphasized  in  assigning  enrollees  to 
subsidized  jobs;  (ii)  methods  used  to 
match  enrollees  with  subsidized  jobs; 
(iii)  the  extent  to  which  enrollees  will  be 
placed  in  work  assignments  involving 
the  administration  of  the  project  itself; 
liv)  the  types  of  host  agencies  to  be 
used,  if  any,  and  the  procedures  and 
criteria  for  selecting  work  assignments: 
(v)  average  number  of  hours  in  enrollee 
work  week;  (vi)  the  average  enrollee 
wage  rate;  (vii)  enrollee  fringe  benefits; 
and  (viii)  the  procedures  for  assuring 
enrollees  are  given  adequate  worksite 
supervision. 

(8)  7  rawing  during  community  service 
employment  and  for  other  employment. 
Describe  the  training  for  enrollees  after 
they  have  been  placed  into  subsidized 
jobs.  (It  should  not  exceed  260  hours  of 
training  during  the  grant  period.) 
Training  may  be  related  to  the  SCSEP 


job  duties  or  it  may  be  developmental, 
i.e.,  the  skills  developed  will  enhance 
the  enroUee's  unsubsidized  employment 
opportunities. 

(9)  Supportive  services.  Describe  the 
supportive  services  to  be  provided 
enrollees. 

(10)  Enrollee  transportation.  Describe 
the  arrangements  which  will  be  made  to 
provide  transportation  assistance  to 
enrollees  and  the  reimbursement  rate  for 
transportation,  if  any. 

(11)  Placement  into  private  c  other 
unsubsidized  employment.  Describe  in 
detail  the  steps  which  will  be  taken  to 
move  or  place  enrollees  into 
unsubsidized  employment  and 
subsequent  followup  efforts.  Include 
cooperative  measures  that  will  be  taken 
with  the  Job  Training  Partnership  Act 
(JTPA)  sponsors  to  place  enrollees. 

(12)  Enrollee  Complaint  Resolution. 
Describe  fully  the  system  of  due  process 
which  will  be  used  in  cases  in  which  an 
adverse  action  is  contemplated  against 
an  enrollee.  or  in  cases  in  which  an 
applicant  for  enrollment  wishes  to 
dispute  an  unfavorable  determination  of 
eligibility. 

(13)  Temporary  enrollees.  Describe 
utilization  of  temporary  enrollees,  if  any. 
and  the  anticipated  number  of 
temporary  enrollees  to  be  hired.  Indicate 
the  following: 

a.  How  enix)llee8  will  be  notified  of 
temporary  status. 

b.  How  temporary  status  of  enrollees 
will  be  designated  in  enrollee  records. 

(14)  Maintenance  of  Effort  fMOEJ. 
Describe  steps  to  be  taken  to  assure  that 
program  enrollees  will  not  be  used  to 
replace  other  employed  workers  or 
workers  on  layoff.  Section  502(b)(1)(G) 
of  the  Older  Americans  Act. 

b.  Performance  Goals.  Specify  the 
following:  (1)  the  number  of  authorized 
community  service  employment 
positions  under  the  project;  and  (2)  the 
number  of  enrollee  unsubsidized 
placements  to  be  achieved  during  the 
funding  period.  The  goal  for 
unsubsidized  placements.  20  percent, 
shall  be  based  on  the  number  of 
authorized  positions  in  the  project.  (3) 
Indicate  the  projected  date  by  which  the 
new  positions  will  be  filled. 

c.  Coordination  and  Cooperation. 
Describe  the  cooperative  relationships 
and  working  linkages  which  have  been, 
or  will  be  established  with  other 
employment  related  programs  and 
agencies  (including  other  SCSEP 
projects.  JTPA  sponsors.  Job  Corps 
Centers  and  State  Employment  Security 
Agencies),  and  with  agencies  concerned 
with  or  experienced  in  the  problems  of 
the  aging  (including  State  and  Area 
Agencies  on  Aging).  Also,  describe  the 
plans  to  work  with  any  labor 


organization  which  is  necessarily 
connected  with  the  project.  Indicate  any 
other  cooperative  or  coordinative 
relationships  that  will  assist  program 
performance,  and  assure  equitable 
access  to  the  program  among  cities, 
counties  or  other  appropnate 
jurisdictions. 

Section  IV — Geographic  Areas  to  be 
Served.  List  the  States,  cities  and 
counties  (including  rationale  for 
selection  of  the  sub-State  locations), 
where  the  project  or  its  subprojects  will 
be  conducted.  Include  the  number  of 
SCSEP  authorized  part-time  positions  to 
be  established  in  each  of  the 
jurisdictions.  For  multi-State  projects, 
the  distribution  of  authorized  positions 
should  be  listed  for  each  State  along 
with  the  geographic  area  (generally 
counties)  served  withm  the  State.  For 
those  applicants  with  a  project  located 
in  a  city  but  also  serving  surrounding 
counties  (or  other  jurisdictions),  the 
surrounding  counties  (or  jurisdictions) 
should  be  listed  with  the  number  of 
proposed  positions  in  each.  Only  those 
States  specified  previously  will  be 
available  for  the  new  sponsors 

Section  V — Program  Administration. 
a.  Organizational  Structure:  Describe 
the  organizational  structure  of  the 
project,  including  a  description  of  the 
mission  and  function  of  each 
organizational  unit  connected  with  the 
project.  Identify  and  include  brief  and 
relevant  job  descriptions  and 
qualifications  for  all  administrative  and 
professional  technical  staff. 

b.  Subproject  Management-  Identify 
all  subprojects  to  be  carried  out  under 
contract  or  subgrant,  and  provide 
justification  for  the  use  of  these 
organizations. 

Describe  the  administrative 
mechanisms  of  subprojects  including:  (1) 
the  organizabonal  structure  and  function 
of  subproject  organizations;  (2)  the  staff 
assigned  to  work  on  the  subprojects; 
and  (3)  the  amount  of  time  designated 
for  the  staff  to  work  on  the  subproject. 

c.  Training  of  subproject  (local/  staff 
Describe  the  training  which  will  be  used 
to  improve  the  knowledge,  skills,  and 
abilities  of  subproject  (local)  staff 
Include  where  applicable  a  chart 
describing  the  proposed  training  with 
dates,  content,  and  potential 
participation. 

d.  Project  Monitoring:  Explain  fully 
the  internal  procedures  to  be  used  by 
the  sponsoring  organization  in 
monitoring  and  assessing  project 
activities  to  determine  if  the  project  is 
being  adminstered  in  accordance  with 
federal  guidelines  and  regulations,  and  if 
project  goals  and  timetables  are  being 
met. 
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Iin.lude  in  Ihis  expttixMitiijn.  (1)  how 
frpijufnlly  monilunug/evaliiMtiun  visits 
will  he  rndde  to  local  pro)t"cls.  (2)  i%hn 
wdl  be  responsible  for  monilonn^/ 
fvaluation,  ('))  who!  criteria  will  be  used 
to  riKmitor  and  evaluate  project 
activities.  (4)  what  methods  will  be  used 
for  prescribinx  remedial  action  when 
necessary:  and,  (S)  what  foUowup 
pmcedurt's  will  be  used  to  ensure  that 
any  problem  identified  hat  been 
remedied  Please  indicate  tha»  all 
written  monitohrvg  reports  and 
subsequent  folluwup  ucLkws  will  be 
made  a  part  of  the  permanent  files. 

e  Fwamial  nutiutorm^  Describe  how 
the  financial  management  system  of 
KK:nl  subpmierts  will  be  monitored 
Inchided  m  this  explanation  should  be: 
1 1 )  who  will  b«  reiponsible  for 
monitoring  subsponsor  expenditures;  (2) 
h(yw  fn»quently  monitoring  of 
expenditures  wil!  be  done:  (3)  what 
foUowup  procedures  will  be  used. 

Describe  audit  procedures,  including 
plans  to  audit  local  protects  as  well  as 
plans  to  audit  the  project  headquarters 

f.  Reports  Upon  gr«nt  award, 
successful  applicants  will  be  required  to 
submit  quarterly  program  and  financial 
reports.  In  general,  descnbe  how  this 
collection  of  information  will  be 
achieved  and  what  organizational  units 
will  be  involved 

Section  VI—AddiUonaJ  Cott 
Considtfrations.  All  SCSi-IP  funds  mu«t 
\->e  sp«inl  on  behalf  of  the  State  for  which 
they  are  obhgated.  However,  an 
appropriate  protion  of  the 
administrative  cost  may  be  charged  for 
the  opera tiona  of  the  natioiuil 
headquarters  and  staff.  Such  cost  must 
benefit  the  individual  States 

Budget  Information 

The  applicant  must  prepare  a 
proposed  budget  using  the  forma 
prestTitM-d  by  the  Office  of  Management 
and  Budget  Circular  A- 102,  (A  copy  of 
the  S1-'  4Z4A  form  is  attached). 

Stsctions  A  and  B  of  the  Budget 
information  form  should  be  completed 
and  uiciude  budget  estimates  for  the 
entire  grant  period.  In  Section  A  and  B. 
Chrve  basic  grunt  functional  areas  must 
be  identified.  They  are  (1) 
Administratiun,  (2J  Ejirollee  Wages  and 
Iringe  [Jenefils.  and  (J)  Other  tjirollee 
Costs  Costs  attributable  to  these 
functional  rireus  arf  dfsi.nbed  as 
follows 

Adm.nuitrat^on.  The  cost  category  of 
tidministratiun  shall  include,  but  sliall 
not  lie  imiited  to.  costs  of  providing  and 
1  oHtii  associated  with  providing. 

•  Administration,  maruigement  and 
lUrrction  of  a  pro)ect  or  subpro)t'ct. 

•  Reports  on  evaluation, 
management,  community  benefi's   and 


Diher  aspects  of  project  or  subpruject 
aclivit)r. 

•  Accounting  and  management 
information  systems, 

■  Training  and  technical  aaaistance 
fur  project  or  subproject  sponsor  staff; 

•  Bonding 

•  AudiU;  and 

•  Services  or  other  benefits  accruing 
to  a  protect  or  lubpruject  as  a  result  of 
allowable  indirect  cost  charges. 

F.nrvHee  wa^es  and  fringe  benefits. 
The  cost  cjitegory  of  enrolTee  wages  and 
fnnge  benefits  shall  include  wages  paid 
to  cnrollees  for  hours  of  community 
service  employment  and  the  coats  of 
fringe  benefits  actually  provided. 

Ulher  enrol  lee  cosU.  The  cost 
category  of  other  enrollee  costs  shall 
include  the  costs  of  providing  and  the 
costs  auociated  with  providing  those 
functions,  services,  and  benefits  not 
categorized  as  administration  or 
enrollee  wages  and  fnnge  benefits. 
Other  enrollee  costs  shall  include,  but 
shall  not  be  hmited  to.  the  costs  of 
providing  and  the  coets  associated  with 
providing; 

•  Recruitment  and  selection  of 
eligible  enrollee*  as  provided  in  this 
part 

•  Physical  examinabona  for  earolleea 
and  eligible  applicants  who  are  being 
selected  for  enrollment; 

•  Orientation  of  enrollees  and  host 
agencies; 

•  Asseswnent  of  enrollees  for 
participation  in  community  service 
employment,  and  evalution  of  enrollees 
for  continued  partiapation  or  transition 
to  unsubaidized  employment 

•  Development  of  appropriate 
(community  service  employment 
assignments; 

•  Supportive  services  for  enrollees 
including  transportation,  provided  that 
when  enrollee  transportation  is  by 
pnvately-owned  vehicle,  reimbursement 
from  Title  V  funds  shall  not  exceed  the 
current  mileage  rate  established  by 
Federal  travel  regulations: 

•  Training  for  enrollees;  and 

•  Development  of  unsubsidized 
employment  opportunities  for  enrollees. 

Applicants  should  ensure  that  the 
proportional  distribution  of  the 
requested  Federal  funds  among  these 
three  functional  areas  meet  the  program 
requirements 

Inslructiuns  fur  Completing  the 
Budget  Form  The  following  are  specific 
instructions  for  completing  Sectioiu  A 
and  B  of  the  budget  form  which  is  the 
Standard  Form  (SF'-424-A).  It  is  not 
neceasary  to  complete  the  other  sectioru) 
of  the  form. 

'  Budiiet  hifomwtion  Fomi"  (SF— 424- 
r\}—  Sectjor  A — Budyei  Summary" — 
/.;ncs  /— /  Column  (al  aiui (b^ 


Under  Column  (a),  enter  the  following: 
Line  l-'Admmstration".  Line  2-the 
letters  •EW/FB"  (which  refers  to 
Enrollee  Wages  and  Fnnge  Benefits); 
Line  3-'OEC  '  (which  refers  to  Other 
FlnroUee  Costs)  Under  Column  (b)  on 
Line  1.  enter  "17.235"  which  is  the 
Domestic  Assistance  Catalogue  number 


Line  1-4.  Column  (c)  through  (g). 
Leave  Columns  (c)  and  (d)  blank.  For 
each  line  entry  under  Column  (a),  enter 
in  Columns  (e),  (f).  and  (g)  the 
appropriate  amount  of  funds  needed  to 
support  the  project  for  the  grant  period. 
Entries  in  Column  (e)  are  Federal,  in 
Column  (f)  show  only  the  non-Federal 
share.  Column  (g)  refWcts  the  total  of  (e) 
andin 

Line  5.  Show  totals  for  all  ooiumns 
used.  Applicants  are  reminded  that  the 
non-Federal  share  must  be  no  less  than 
10  percent  of  the  total  oo«t  of  the  project. 

"Section  B — Budget  Categories  ".  In 
the  column  headings  at  Line  6  titled 
Object  Gass  Categories"  (1)  through 
(3).  enter  the  titles  of  the  grant 
functional  areas  [i.e..  Administration, 
EW/FB,  and  OE3C)  shown  on  Unes  1-4. 
Column  (a).  Section  A.  For  each 
functional  area  fill  in  the  total 
requirements  for  funds  (Federal  plus 
non-Federal)  by  object  class  categories. 

Lines  8a  through  6h  Show  the 
estimated  amount  (include  the  Federal 
and  non  Federal  share)  for  each  direct 
object  class  category  under  each  column 
used.  All  costs  to  be  incurred  under 
contracts  or  subgrants  shonid  be 
reflected  in  line  8f  (Contractual)  It 
should  be  noted  that  the  costs  to  be 
incurred  under  individual  contracts  or 
subgrants  must  be  properly  attributed 
among  the  three  basic  functional  areas 
|i  e..  Administration.  EW/FU  and  OEC) 
It  should  be  further  noted  that  under  the 
EW/FB  column  (Enrollee  Wages  and 
Fnnge  Benefits),  entries  may  be  made 
only  against  three  object  class 
categonps;  Personnel  (Enrollee  Wages), 
Fringe  Benefits  (Enrollee  Fringe 
Benefit*),  or  Contractual  when  funds  for 
enrollee  wages  and  fringe  benefits  are  to 
be  included  in  contracts  or  subgrants. 

Line  6i.  Show  the  total  of  entries  made 
fur  lines  6a  through  6h  in  each  column. 

Line  6j  Show  the  amount  of  indirect 
costs.  Ail  indirect  costs  must  be 
attributed  to  the  column  headed 
"Administration." 

Line  6k.  Enter  the  totals  of  the 
amounts  indicated  on  lines  6i  and  6j  For 
aQ  applicatMJin.  the  total  amount  In 
Column  (51.  Line  6k.,  should  be  the  same 
as  the  total  amount  shown  in  Sechon  A. 
Column  (g|.  Line  S. 


Line  7.  Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated 
from  this  project.  Do  not  add  or  subtract 
this  amount  from  the  total  project 
amount.  Under  the  project  narrative 
statement  identify  the  nature  and  source 
of  such  income. 

Section  VI — Other  Accompanying 
Documents.  The  application  should  also 
be  accompanied  by  the  following: 

(1)  A  certificate  from  a  Certified 
Public  Accounting  firm  attesting  to  the 
adequacy  of  the  apphcant's  financial 
system. 

(2)  If  available,  a  recent  annual  report. 

(3)  A  brief  description  of  the 
applicant's  organizational  structure 
including  an  organization  chart. 

(4)  A  bnef  statement  (1  or  2  pages)  of 
the  applicant's  own  organizational 
resources  which  can  be  used  to  support 
the  SCSEP. 

(5)  A  brief  statement  describing  the 
applicant's  relationship  to  the  minority 
groups  which  it  proposes  to  serve. 

(6)  A  statement  from  the  US  Internal 
Revenue  Service  certifying  the 
applicant's  status  as  a  non-profit  entity. 

(7)  Documentation  to  support  the 
requirement  that  the  applicant  is  an 
organization  with  the  ability  to  provide 
employment  and  training  services.  This 
should  include  identification  of  specific 
prior  projects,  contacts  and  telephone 
numbers  which  indicate  the  applicants 
capacity  to  operate  an  employment  and 
training  program. 

(8)  Qualifications  Statement.  The 
application  must  be  accompanied  by  a 
signed  statement  from  the  applicant 
indicating  that  it  has  conducted 
substantial  business  in  at  least  five 
different  States.  This  statement  must 


identify  the  States  and  provide  a  brief 
description  of  the  projects,  programs  or 
other  activities  carried  out  in  those 
States.  The  names,  titles  and  phone 
numbers  of  persons  with  direct 
knowledge  of  the  applicant's  activities 
should  also  be  provided  with  the 
statement. 

A  completed  application  shall  consist 
of  a  narrative,  an  estimated  budget  and 
the  various  certifications  and  documents 
mentioned  above. 

Part  III — Submission  of  Funding 
Application.  Three  copies  of  the 
complete  application  shall  be  submitted 
either  by  mail  or  hand-delivery.  As 
noted  earlier  in  this  announcement 
mailings  must  be  posted  by  registered  or 
certified  mail,  return  receipt  requested, 
no  later  than  April  17, 1989.  All  hand- 
delivered  applications  will  be  accepted 
daily  between  the  hours  of  8:15  a.m.  and 
4:45  p.m.,  Eastern  Standard  Time.  A 
receipt  will  be  provided  bearing  the  time 
and  date  of  delivery.  No  hand-deliveries 
will  be  accepted  after  4:45  p.m..  Eastern 
Standard  Time  on  the  working  day  after 
the  closing  date,  i.e.,  April  18, 1989.  No 
exceptions  to  these  mailing  and  hand- 
delivery  conditions  will  be  granted. 
Applications  not  meeting  these 
conditions,  including  the  provision  of 
attachments,  will  not  be  accepted. 

Funding  applications  must  be  mailed 
or  hand-delivered  to:  James  C.  DeLuca, 
Division  of  Acquisition  and  Assistance, 
Office  of  Financial  and  Administrative 
Management.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  C-4305,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
Attention:  Doris  W.  Smith,  Reference: 
SGA-DAA-89-101. 


Notification  of  Selection 

The  following  conditions  are 
applicable; 

(a)  Respondents  to  this  SGA  which 
are  selected  as  potential  grantees  will 
be  notified  by  the  DOL  The  notification 
will  invite  each  potential  grantee  to 
negotiate  the  final  terms  and  conditions 
of  the  grant.  It  will  establish  a 
reasonable  time  and  place  for  the 
negotiation  and  will  indicate  the  Stotef?) 
or  area(s)  to  be  covered  by  the  grant. 
Grants  will  be  awarded  for  the  penod 
July  1.  1989  to  June  30,  1990. 

(b)  In  the  event  that  no  grant 
apphcations  are  received  or  those 
received  are  deemed  to  be 
unacceptable,  or  if  a  grant  agreement  is 
not  successfully  negotiated,  the  DOL 
may:  (1)  designate  another  organization 
or  organizations  or  (2)  reopen  the  area 
for  competitive  bidding. 

(c)  An  applicant  whose  grant 
application  is  not  selected  by  the  DOL 
to  receive  funds  will  be  so  notified  in 
writing. 

Signed  at  Washington.  DC  t.his  28lh  drf>  of 
February  1989 
Paul  A.  Mayrand, 

Dimrtor.  Office  of  Special  Targeted 

Programs 

WUtjerf  F.  Solomoa, 

Chief.  Division  of  Older  Worker  Prograrr^ 

)ain«*  C.  DeLuca. 

Grant  Officer.  D:  vision  of  AiS-quitiUon  and 

Assistance 

Roberts  T.  ^hics. 

Assistant  Secrplary  of  Labor. 
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Labor  Certification  Process  for  tt>« 
Temporary  Employment  of  Aliens  In 
Agricuiture  and  Logging  in  the  United 
States:  1989  Agricultural  Adverse 
Effect  Wage  Rates;  and  Allowable 
Charges  for  AgricuHural  arid  Logging 
Worlters'  Meals 

AOENCV:  Employment  and  Training 
Administration,  l^bor. 
ACTION:  Notice  of  adverse  effect  wage 
rates  (AEWRs)  and  allowable  charges 
for  meals  for  1989. 


summary:  The  Director,  U.S. 
Employment  Service,  announces  1989 
adverse  effect  wage  rates  (AEWKs)  for 
employers  seeking  nonimmigrant  alien 
(H-2A)  workers  for  temporary  or 
seasonal  agricultural  labor  or  services 
and  the  allowable  charges  employers 
seeking  nonimmigrant  alien  workers  for 
temporary  or  seasonal  agricultural  labor 
or  services  and  logging  work  may  levy 
upon  their  workers  when  they  provide 
three  meals  per  day.  AEWRs  are  the 
minimum  wage  rates  which  the 
Department  of  Labor  has  determined 
must  be  offered  and  paid  to  U.S.  and 
alien  workers  by  employers  of 
nonimmigrant  alien  agricultural  workers 
(H-2A  visaholders).  AEWRs  are 
established  to  prevent  the  employment 
of  these  aliens  from  adversely  affecting 
wages  of  similarly  employed  U.S. 
workers. 

Although  the  Department's 
justification  for  its  methodology  for 
computing  AEWRs  is  presently  being 
litigated  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit,  the 
Department  considers  itself  compelled 
to  publish  these  AEWRs  at  the  present 
time  on  the  basis  of  the  currently 
applicable  methodology.  The  Director 
also  announces  the  new  rates  which 
covered  agricultural  and  logging 
employers  may  charge  their  workers  for 
three  daily  meals. 

EFFECnVE  DATE  March  3,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  M.  Bruening,  Chief,  Division 
of  Foreign  l^bor  Certifications,  U.S. 
Employmcpt  Service,  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor,  Room  N-4456,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Telephone:  202-535-0163  (this 
is  not  a  toll-free  number). 
SUPPLEMENT ARY  INFORMATION:  The 
Attorney  General  may  not  approve  an 
employer's  petition  for  admission  of 
temporary  alien  agricultural  (H-ZA) 
workers  to  perform  agricultural  labor  or 
services  of  a  temporary  or  seasonal 
nature  in  the  United  States,  unless  the 
petitioner  has  applied  to  the  Department 
of  I^bor  (Department)  for  an  H-2A 


labor  certification  showing  that:  (1) 
There  are  not  sufficient  U.S.  workers 
who  are  able,  willing,  and  qualified  and 
who  will  be  available  at  the  time  and 
place  needed  to  perform  the  lybor  or 
services  involved  in  the  petition;  and  (2) 
the  employment  of  the  alien  in  such 
labor  or  services  will  not  adversely 
affect  the  wages  and  working  conditions 
of  workers  in  the  United  States  similarly 
employed.  8  U.S.C.  1101{a)(15)(H)(ii)(a).' 
1184(c).  and  1186. 

On  June  1, 1987,  the  Department 
published  an  interim  final  rule  at  20  CFR 
Part  655,  Subpart  B,  52  FR  20496,  for  the 
H-2A  program.  The  interim  final  rule 
requires  that  covered  employers  offer 
and  pay  their  U.S.  and  H-2A  workers  no 
less  than  the  applicable  hourlv  adverse 
effect  wage  rate  (AEWR).  20  CFR 
655  102(b)(9)  (1988).  Reference  should  be 
made  to  the  preamble  to  the  intenm 
final  rule,  which  explains  in  great  depth 
the  purpose  and  history  of  AEWRs,  the 
Department's  discretion  in  setting 
AEWRs,  and  the  new  AEWR 
compulation  methodology  at  20  CFR 
655.107(a)  (1988)  52  FR  at  20502-20505. 

The  AFL-CIO  subsequently  sued  the 
Department  to  invalidate  the  interim 
final  20  CFR  655.107(a).  On  December 
22,  1987,  in  that  case,  the  United  States 
Court  of  Appeals  for  the  District  of 
Colu.Tibia  Circuit  reversed  a  lower  court 
decision  that  had  invalidated  the  intenm 
final  20  CFR  655.107(aj.  American 
Federation  of  Labor  and  Congress  of 
Industrial  Organizations  v.  Brock.  835  F. 
2d  912  (DC.  Cir.  1987).  rev'g.  668  F. 
Supp.  31  (D.D.C.  1987).  Also  vacated 
was  that  portion  of  the  lower  court 
decision  that  had  staycil  implementation 
of  the  June  1,  1987,  interim  final  AEWR 
methodolojjy  in  20  CFR  655  107(.t1.  835  F 
2d  at  913  n.  2. 

However,  the  D.C.  Circuit  held  that 
the  interim  final  rule  did  not  contain 
information  sufficient  for  the  court  to 
"discern  the  reasonableness  of  the 
action  without  further  explanation"  and 
remanded  the  matter  "to  the  Department 
for  a  more  adequate  explanation  cf  its 
actions*    •    *,"  835F  2d  at  913  n.  2,  919, 
Hnd  920.  The  D,C,  Ci'-cuit.  thsrofcre, 
rer.iandfd  the  rulemaking  for  DOL  to 
provide  a  more  reasoned  explanation  for 
why  it  chose  in  the  Jane  1.  1987, 
methodology  to  discontinue  vshat  the 
Court  of  Appeals  viewed  as  the  prior 
practice  of  providing  for  an 
enhancement  to  correct  for  the  past 
employment  of  legal  and  undocumented 
aliens. 

Upon  remand,  the  U.S.  District  Court 
for  the  District  of  Columbia  ordered 
DOL's  "reasoned  explanation  '  to  be 
issued  on  or  before  April  30,  1988.  unless 
otherwise  ordered.  AFL-CIO  v.  Brock. 
Civil  Action  No.  87-1683  (Order,  DJD.C. 


March  25,  1988)  DOL  submitted  the 
expanded  explanation  to  the  District 
Court  in  April  1988 

Additionally.  DOL  pu'ulished  'he 
expanded  explanation  i-^  the  Federal 
Register  as  a  new  Notice  of  Propjsi-o 
Rulemaking  (N'PRM).  5£  FR  43722 
(October  28,  1988).  Inten\^'eJ  p,.r;ies 
were  invited  to  submit  wntte.n 
comments  on  the  NPRM  thmugh 
November  28.  1988  Id. 

On  December  20.  1988,  the  \iS. 
Dis'rict  Court  for  the  Dist:  ict  of 
Columbia  filed  an  opinion  ana  order, 
finding  that  the  .April  19H8  submission  to 
It  from  DOL  w:is  in\Hiid  and  again 
enioined  the  b.ne  1.  1.987.  intenm  fma!  20 
CFR  65S.107,  Vap  r.nu't  did  nc!  n.l^  on 
the  October  28.  1988.  .NPRM  = 

Tlie  December  20.  1988,  order  of  the 
L'  S.  District  Court  regarding  the  June  1. 
1987.  AEWR  rr.!'tnodoioj;>  and  the  Apni 

1988  submission  ha^,  i,>een  staved 
mdefmiteU  b\  the  i  hS  C(.urt  o!  .Appeals 
for  the  District  of  Columtiia  Circuit 
AFL-CIO  V.  McUiughlir..  Case  No.  8^- 
5001  (DC.  Cir.  January  13.  l=>89i  lOrdf-r 
granting  stay  pending  appeal! 

Despite  this  litigation   the  Depa-Lmrn! 
is  still  faced  with  the  re^ponsibili*)  to 
continue  to  ad.minister  the  H-2A 
program.  Inasmuch  as  the  U.S.  Court  of 
.Appeals  stayed  the  L'  S  Distnct  Court 
injunction  of  the  AEWR  compufa'ion 
methodology  in  20  CFR  BoS.uria     -S:  VTi 
20496.  20515  (June  1.  (1967).  that 
methodok),  y  remains  in  effect  at  the 
present  time 

The  Department  has  received  H-2.\ 
labor  certification  reqae<its  for  TJ8^  and 
some  have  been  granted  for  work 
beginning  as  early  as  mid-March  and  'hi 
Department  has  received  requests  to 
publish  1989  AEWRs  The  Department 
believes  that  the  sound  administration 
of  the  program  requires  the  use  of  the 
current  Department  of  Agri.-ulture  da!a 
as  they  become  available  For  this 
reason,  the  Department  i?  p.stablishing 

1989  AEWRs 

Rpsuiations  require  th«  Diref  tc-  of  the 
U.S.  EmplovTTipnt  Ser\'irt  to  putV-sh 
USn.A  wage  data  a?  AFV.  R-,  and 
publish  allownble  charges  logging 
employers  and  H-2A  agriculhurai 
employers  ma\  levy  upon  their  worker 
for  the  provision  of  three  meals  per  day. 
20  CFR  655  J07(fa);  20  CPT?  fi55.102(b)(4); 


'  !."  d  sppara'c  opiri'fin.  th»  District  Coul  on  the 
eair.e  dolt  ."-tiiiandec!  io  DOL  ibe  H-2A  program  ■ 
piece  raif  resjlation  ■.  20CFR  8S8.1(B(b)(9Miil 
AFi-CiO  V  M,  Laughlin.  Civil  ActioB  No.  87-1883 
((Jpinior,  aid  Order,  filed  December  2a  1988)  That 
order  has  tieen  stayed  indefinitety  by  the  US  Court 
of  Appetls  for  thr  District  of  Cotumbia  Circuit.  AFL- 
CIO  s   M.La:tf:',,:n  Case  No  W»-5001  (D  C  Cir. 
Febnian  6  19891  |O-0er  frhr.'-nf:  nio'ior,  tc  fr,.ors* 
stay  pending  appeal; 
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20  C^■R  ft.S5  ni(H|   20  CKK  H6.S  2n2fh)|41 
HHil  2J)(:H<  ft>VS211|H|  The  r  s 
Ofpartment  of  A^nc  ulturt-  reiently 
Hiuiouticpd  Its  WHKt*  iintH  in  the 
piil)li(.ation  Farm  Labor  Ihcsc  AttUi 
pnxlucH  hiKher  AFVV'Rs  for  the  ni.i|onty 
of  Strtteii    rhi"  [)«'prtrtnu'iit  rf(  lionizes 
Ihiit  th«  AFWKi  puhlishfd  in  this  notice 
may  Sf  afffi  tcii  Sy  the  l'  S  (lourt  of 
Appcdii  (!(•(  isiiin  on  the  merits  of  the 
HS(i\e  referenced  htiHtituin   Mowmer.  in 
iiyht  of  the  utiove   the  Department 
tu'lieved  that  suund  administration  of 
•he  H   2A  pr(i«ram  reijiiirfs  the 
pulilii  rttion  of  the  m«*)  AKV\  Ms  ,i!  this 
lime 

A  AdverMf  Wfecl  Wajje  Kales  (AEVVRs) 
for  1989 

Adverte  effect  wiise  rates  (AKWRs| 
are  the  nunimum  wa^e  rates  whuh  the 
[)epartment  has  determined  must  bf 
offered  and  paid  to  t '  S   and  alien 
vvorkers  by  employers  of  non  immiHrant 
|H   2A|  a^rl<:llltural  workers    Ihe 
Department  emphasizes    however    that 
such  employert  muni  pay  the  hixhest  of 
the  AtrWR.  the  applicable  prevailing 
waxe  or  the  statutory  minimtini  wa^e   as 
H^KH.ified  in  the  rttKulations   21)  CKR 
i^.'^•>  l(12|h)(9)   KxcepI  as  otherv\'ise 
provided  in  20  VVV.  Part  ft55,  Subpart  H 
the  rw^ionwide  AKWR  for  all 
axncultur«l  employment  (except  those 
occupationi  deemed  inappropriate 
under  the  »prcial  circumstant^es 
provision*  of  2()  ChT*  ftS5  flj]  for  which 
temporary  alien  axncultural  labor  (H- 
2A)  certification  i*  beinx  sought    is  eiju.il 
to  annual  weinhte<1  average  hourly  wa^e 
rate  for  field  and  livestix  k  workers 
|i:onibin»Ni)  for  the  region  as  put>lishet! 
annually  by  the  l'  S  Department  of 
AKrH:ulture  (I'SDAI  based  on  the  I'SDA 
(|uarteriy  wa^e  survey  (I'SDA  dat's  not 
provide  data  on  Alaska)   21)  CFK 
tVS.S  l(r(a)  (lW8fl|.  52  FR  20498,  20515 
dune  1    19H7) 

The  reHulatuin  at  20  CbH  B55  10"! a) 
recjuiri's  the  l)ire<:lor.  II  S  Fmployment 
Service,  to  publish  IJSDA  field  and 
livestock  worker  (combined)  wa^e  daia 
as  AF.WRs  in  a  Fadcrml  Ratfiater  notice 
Ai  ccordm«ly   the  198«  AFWRs  for  work 
performed  on  or  after  the  effective  date 
of  this  notice,  ar«  set  forth  m  the  ta))le 
))elow 
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1989  Adverse  Effect  Wage 
Rates  (AEWRs) 
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1008  AEWR 

4  73 

4  73 
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7  37 
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4  73 
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4  fil 

Nmm   Ynrt 
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42? 

4  72 

r»w^ 

4  '9 

(IklWiroTM 

4  45 

rVagnr              _ 

509 

I^mnnmf*>ianq            .,    

4  73 

"'y>^  '•f«M 

4  73 

^wnifll  Cmrrinm 

4  12 

S/nitti  nmknt^ 

4  72 

4  22 

Tana 

4  45 

INah 

4  49 

4  73 

4  27 

WuMngfnn        

509 

tViMil  Virgna     

4  22 

W»nnr>««i           .  ,  ,,  

4  24 

Wynmnn 

405 

■M. 

1909  AEWR 

AlWtama                                     

94  12 

Anmnm                                   

401 

AA«~1^ 

J  91 

CmMtnmm                        

5  5' 

CxTtmttn                   

4  49 

R   Allowable  Meal  Charge* 

Among  the  minimum  benefits  and 
working  conditions  which  DOL  requires 
employers  to  offer  their  alien  and  US. 
workers  in  their  applications  for 
temporary  logging  and  H-2A  agricultural 
labor  certification  is  the  provision  of 
three  meals  per  day  or  free  and 
convenient  cooking  and  kitchen 
facilities  20  CF'R  855  102(b)(4);  20  CVR 
ft-SS  202(b)|4)  Where  the  employer 
provides  meals,  the  |ob  offer  must  state 
the  charge,  if  any.  to  the  worker  for 
meals 

DOL  has  published  at  20  CFR 
fi55  in2(b)(4)  and  655.m(a)  (1988)  the 
methodology  for  determining  the 
maximum  amounts  covered  M-2A 
agruHjltural  employers  may  charge  their 
L'  S  and  foreign  workers  for  meals.  The 
same  methodology  is  applied  at  20  CFR 
655  202(b)(4)  and  655  211(a)  (1968)  to 
covered  H-2  logging  employers.  These 
rules  provide  for  annual  adjustments  of 
the  previous  year's  allowable  charges 


based  upon  Consumer  Price  Index  (CPI) 
data 

F.ach  year  the  maximum  charges 
allowed  by  20  CFR  655  102(b)(4)  and 
655  202(b)(4)  are  changed  by  the  same 
percentage  as  the  12-month  percent 
change  m  the  CPI  for  All  Urban 
Consumers  for  Food  (CPl-U  for  Food) 
between  December  of  the  year  just  past 
and  December  of  the  year  pnor  to  that 
Those  regulations  and  20  CFR  655  111(a) 
and  655  211(a)  provide  that  the 
appropriate  Regional  Administrator 
(RA),  Fmployment  and  Training 
Administration,  may  permit  an  employer 
to  charge  workers  no  more  than  a  higher 
maximum  amount  for  providing  them 
with  three  meals  a  day.  if  justified  and 
sufficiently  documented.  Each  year,  the 
higher  maximum  amounts  permitted  by 
20  CFR  655  111(a)  and  655.211(a)  are 
changed  by  the  same  percentage  as  the 
12  month  percent  change  in  the  CPI-U 
for  Food  between  December  of  the  year 
)u8t  past  and  December  of  the  year  pnor 
to  that 

The  regulations  require  the  Director, 
L'  S  Fjnployment  Service,  to  make  the 
annual  ad|ustment8  and  to  cause  a 
notice  to  be  published  in  the  Federal 
Registef  each  calendar  year,  announcing 
annual  adjustments  in  allowable 
charges  that  may  be  made  by  covered 
agricultural  and  logging  employers  for 
providing  three  meals  daily  to  their  U.S. 
and  alien  workers.  The  1988  rates  were 
published  in  a  notice  on  March  15. 1988, 
at  53  FT?  8517 

DOL  has  determined  the  percentage 
change  between  December  of  1987  and 
December  of  1988  for  the  CPl-U  for  Food 
was  5.2%.  Accordingly,  the  maximum 
allowable  charges  under  20  CVR 
655  102(b)(4),  655.202(b)(4),  655.111,  and 
655  211  were  adjusted  using  this 
percentage  change,  and  the  new 
permissible  charges  for  1989  are  as 
follows;  (1)  for  20  CFR  655  102(b)(4)  and 
655.202(b)(4).  the  charge,  if  any.  shall  be 
no  more  than  $5  72  per  day.  unless  the 
RA  has  approved  a  higher  charge 
pursuant  to  20  CFR  655  111  or  655.211(b). 
for  20  CFR  655  111  and  655  211.  the  RA 
may  permit  an  employer  to  charge 
workers  up  to  $7.16  per  day  for 
providing  them  with  three  meals  per 
day,  if  the  employer  justifies  the  charge 
and  submits  to  the  RA  the 
documentation  required  to  support  the 
higher  charge 

Signed  at  Washington.  DC,  this  23rd  day  of 
Febnjdry    1988 
Robert  A  SchaarfL 
D, rector.  L' S  Employment Senire. 
(FR  Doc  8»-5023  Filed  3-2-88:  8  45  am] 
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Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Pari  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  pix)vi8ion8  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (48  Stat.  1494.  as  amended,  40 
use.  2768)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  con.stitute  the 
minimum  wages  pay  able  on  Federal  and 
tt'derally  assisted  co.istruction  projects 
to  laborers  and  mechanirs  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
P'ocedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  US  C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  t!ie  necessity  to 
issue  current  construction  industry  wage 
determinations  frequen'ly  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  rates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  KW.,  Room  S-3504, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "Genera!  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number[s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

NEW  JERSEY: 
NJ89-2  (Jan.  6, 1989) p.617. 

Volume  II 

ILLINOIS 

IL89-1  (Jan.  6,  1989) pp  70-73.  rp 

76--8,  82. 

Ili?»-2  (Ian.  6.  1989) pp.  98-103. 

1L89-3  (|an.  6.  1989) pp.  116-117. 

1L89-^  (Jan.  6,  1989) pp.  122. 

IL«9-5  (Jan.  6,  1989] pp.  128. 

11.89-6  (Ian.  6,  19891 pp.  134. 

IL89-7  (Jan.  6,  1989) pp.  l,i&-140. 

IL89-8  (|an.  6.  19891 pp.  146-148. 

IL89-9  (Jan  6,  1989) pp.  152-153. 

IL89-11  (Jan.  6.  1989) pp.  162,  164. 

IL89-12  (Jan.  6.  1989] pp.  168-169. 

IL89-13  (Jan.  6,  1989) pp.  180-182. 

IL89-14  (Jan.  6,  1989) pp.  192.  194. 

IL89-15  (Jan.  6.  1389) pp.  202-204. 

IL89-16  (Jan.  6,  1989) pp.  212-214. 

IL89-17  (Jan.  6,  1989) pp.  222-228, 

pp.  230-23i 


MISSOURI: 
M089-2  (Jan.  6,  1989) pp  648-651. 

Volume  III 

UTAH: 

UT8&-1  (Jan.  6.  1989  pp   342,  350- 

350c 


General  Wage  Determination 
Publication 

General  wage  dete,'~minations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled    General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts '.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402.  (202)  783-3238, 

When  ordering  subscnption(sl,  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes. 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (Issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  \olume. 
Throughout  the  remainder  of  the  year. 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC,  this  27th  day  of 
February  1989, 
Robert  V.  Setera. 
Acting  Director.  Division  of  Wage 
Determinations. 
[FR  Doc.  89-4936  Filed  3-2-69;  8:45  amj 
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Occupational  Safety  and  Heatth 
Administration 

Alaslta  State  Standards;  Approval 

1.  Background.  Pan  1953  of  Title  29, 
Code  of  Federal  ReguL-tions,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Admirirtrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953  4)  will  review 
and  approve  standards  promulgated 
pursuant  to  the  State  plan  which  hus 
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f)iv  :,    i:i;'rnvr.t  in  hi  '  M;i!,iiu:f  VMth 
-,.•1  iiMii  1H|.  :  ,,f  the  Ai  '  nud  2«  C.VH  pHii 
I*«i2  On  August  U).  nr'l,  n(itiri»  was 
piihlished  in  thp  Fmlaral  Reymter  (  IH  KK 
21H2H)  of  thf  approv.il  ;if  the  Ai.iska 
plan  and  the  rtdoptiun  of  Subpart  R  to 
P.irt  ^952  contdininx  iHp  decision. 

rhf  Alri'ska  plan  provides  for  the 
.iilo,''inn  of  the  Sla'e  st.md.irds  which 
•ire  rtl  leiist  US  affective  a*  comparable 
FciliTrtl  Standards  prt>niulH<itpd  under 
»e(  lion  6  of  the  A(  t   S^-i  tion  1M5:(  20 
provides  that  where  any  alteration  m 
the  Federiil  projiram  rould  have  an 
iiiKerse  imp.ict  on  the  at  least  as 
effec  tive  sidlus  of  the  Stale  pro^r'-irn.  a 
pro^rirn  chanx*"  Juppiement  to  a  State 
plfin  shall  be  required 

In  response  to  Federal  stand, irds 
hdnyies.  the  Slate  has  submitted  by 
IrOcr  d.iled  ()ctolM»r  2f>    IM"  from  [im 
Siinjison.  {.onimissiDtier,  lo  |<iinea  W 
I  .Ike.  Renio(ial  Adminislrator   and 
nil  orporaled  as  pari  of  the  plan.  Slate 
standnrds  rtiiiendmen's  tumparablf  to 
29  CFR  lH2a  1 10,  Field  S.initHiion.  as 
published  1.1  the  F«d«rMl  Retpster  (.52  VR 
n-Nij  on  May  1.  1^7 

The  amendment  of  Iille  8  of  the 
Alaska  Agricultural  Cinie  Bl.OlO(a)  adda 
reipiiremenl.s  for  Field  Sanilntion 
wherever  employees  are  re()uired  to 
perform  agnculturul  a...tiviti««  or 
operations  by  hand  or  with  hand  tools, 
ami  (V))  revokes  a  section  whir  h  stated 
that  the  sanitation  njquirements  in 
Alaska  s  occupational  and  Industrial 
structures  code  also  apply  to  all 
anncultural  operations,  including  those 
where  no  inilustnal  stmcturrs  or 
employment  related  housing  exists 

Thia  State  standard,  which  is 
<  oniained  m  Subchapter  14.  was 
ado|)teii  on  September  1.  1987.  and 
bei  .inu-  effective  October  \4.  1967 
NoiK  e»  of  the  State  nilemaking  were 
published  in  stHlewide  media  on  |uly  24. 
l'«i-  and  July  .51.  1MH7    Ihe  public 
t;omment  period  whs  open  for  32  days 
Comments  were  not  received 

2  l>rrisii)n  Havmx  reviewed  the 
State  sdbmission  in  ( unipariaon  with  the 
Hfderal  Stan. lard,  it  has  been 
deternuned  thnt  the  State  standard  is 
substantially  identic.i!  to  the  Federal 
standard   Other  than  minor  editorial 

(  liannes,  the  only  difTerences  is  th.it  the 
Al,iska  Code  includes  firms  with  less 
Ih.in  11  employees   Alaska  wi'l  use 
"State  only'   monies  to  inspect  these 
esiablishmenis.  which  are  not  covered 
Federiill^  be<  aiise  of  a  congressional 
appropri<itnMis  nder  OSHA  therefore 
approves  the  standard 

3  Location  i^(  nnpphwent  for 
iiispfction  nnd  copvii's;  A  copy  of  the 
standards  supplement    along  with  the 
approved  plan,  may  be  inspected  and 
copieil  during  normal  hvistness  hour*  at 


the  following  locatiorut  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration, 
Room"  twos.  Federal  OfHce  Building.  909 
First  Avenue  Seattle.  Washington 
<W1174  State  of  Alaska,  Depat^ment  of 
Labor  Office  of  the  Commissioner, 
luneau.  Alaska  99802:  and  the  Office  of 
State  Proj<r«ms.  Ocrupational  Safety 
and  Health  Administration.  Room  N- 
34-6,  2IK)  Constitutiim  Avenue  N"W  . 
Washington,  DC  20210 

4,  Piifi'ic  purtiripation  Under  29  CFR 
1953. 2|c),  ibe  Assistant  Secretary  may 
prescnl>e  alternative  procedures  to 
expedite  the  review  pmcess  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws    Ihe  Aasistunt 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Alaska  State  plan  as  a  proposed  change 
and  muikiiig  the  Regional 
AdminihtrHtor's  approval  effective  upon 
publication  fur  the  foiluwing  reasems 

1  The  st.inJards  are  at  least  as 
effei  tive  as  the  Federal  standards  which 
were  promulgated  in  accordance  with 
Federal  law  including  meeting 
requirements  for  public  participation. 

Z.  The  standards  were  adopted  m 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
public  participation  would  be 
repetitious 

This  de<  isioo  is  effective  MarrJi  3,  1988 
(Section  18,  Pub  L  n-Saa.  84  STAT.  OlOB  [20 
I'SC   877]] 

S«)(ned  at  Seattle.  Waiihln^ton  this  24tfa  day 
of  N()vemt>er.  1987 
lamM  W  Lais*. 
Rofiiural  Administrator 
\FR  CKx;  89-8038  Filed  J-2-afr,  8.45  am] 
BMJJNa  COM  «SW-S»-il 


AhMlce  Msto  Stanctorxte;  Approvel 

1.  Backfiround  Part  1H53  of  Title  29. 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authonly  from  the  .Assiatant  Secretary 
of  I.<tbor  for  Ocrupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953  4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  witb  section 
1H|(  I  of  the  Act  and  29  CFR  Part  1902. 
On  August  10,  1973.  notice  was 
pubhshed  in  the  F«dMal  Rflf^istor  (38  FR 
2lfi2«)  of  the  apprxival  of  the  Alaska 
plan  and  the  adoption  of  Suhperl  R  to 
P.irt  19f>2  ctrntmning  the  decision. 


The  Alaska  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
stand.trds  promulgated  under  Section  6 
of  the  .Act  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
pn)gram  could  have  an  adverse  impact 
on  the  at  least  as  effective  status  of  the 
State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  May  2,  1988  from  jim 
Sampson.  Commissioner,  to  ]ames  W 
I^ke,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan.  State 
standards  amendments  comparable  to 
29  CF'R  1910.102a  Benzene,  and 
1910  1000.  Table  Z-2.  as  published  in  the 
Federml  Regular  (52  FR  34562]  on 
September  11.  1987 

This  State  standard,  which  is 
contained  in  Subchapter  04.  was 
adopted  on  February  16,  1988.  and 
became  effective  April  21,  1988.  Notices 
of  the  State  Rulemaking  were  published 
in  statewide  media  on  December  30. 
1987  and  January  6. 1988.  The  public 
comment  period  was  open  for  30  days 
Wntten  comments  were  not  received. 
Public  heannfts  were  held  February  1,  2. 
3.  1988. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards. 
OSHA  therefore  approves  these 
standards. 

3.  Location  of  supplement  for 
innpm^ion  and  copying.  A  copy  of  the 
standards  supplement  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration. 
Room  6003.  Federal  Office  Building.  909 
First  Avenue,  Seattle,  Washington 
98174;  State  of  Alaska.  Department  of 
Labor,  Office  of  the  Commissioner, 
Juneau.  Alaska  9980Z  and  the  Office  of 
State  Prr>granis.  Occupational  Safety 
and  He.^lth  .Administration.  Room  N- 
M76,  200  Constitution  Avenue  NW  , 
Washington  20210. 

4.  P-jbhc  participation.  Under  29  CFR 
19,')3  2(r).  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  fur  other 
good  causes  which  may  be  consistent 
with  applicable  laws  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Alaska  State  plan  as  a  proposed  change 
and  making  the  Regional 


Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
public  participation  would  be 
repetitious. 

This  decision  is  effective  March  3. 1989. 

(Section  18.  Pub.  L  91-59a  84  STAT.  6108  [19 
U.S.C.  677|) 

Signed  at  Seattle.  Washington  this  31st  day 
of  May,  1988. 
Ryan  E.  Kuehmichel, 
Acting  Regional  Administrator. 
(FR  Doc.  89-5039  Filed  3-2-89;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrence  Report;  Section 
208  Report  Submitted  to  tt>e  Congress 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  Section  208  of  the 
Energy  Reorganization  Act  of  1974.  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC)  has  pubhshed  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(NUREG-0900,  Vol.  11,  No.  3). 

Under  the  Energy  Reorganization  Act 
of  1974,  which  created  the  NRC,  an 
abnormal  occurrence  is  defined  as  "an 
unscheduled  incident  or  event  which  the 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  public 
health  or  safety."  The  NRC  has  made  a 
determination,  based  on  criteria 
published  in  the  Federal  Register  (42  FR 
10950)  on  February  24. 1977,  that  events 
involving  an  actual  loss  or  significant 
reduction  in  the  degree  of  protection 
against  radioactive  properties  of  source, 
special  nuclear,  and  byproduct  material 
are  abnormal  occurrences. 

The  report  to  Congress  is  for  the  third 
calendar  quarter  of  1988.  The  report 
identifies  the  occurrences  or  events  that 
the  Commission  determiend  to  be 
significant  and  reportable:  the  remedial 
actions  that  were  undertaken  are  also 
described.  For  the  reporting  period, 
there  were  no  abnormal  occurrences  at 
nuclear  power  plants  licensed  to 
operate.  There  were  two  abnormal 
occurrences  under  other  NRC-issued 
licenses:  multiple  medical  therapy 
misadministrations  at  a  single  hospital 
and  a  medical  diagnostic 
misadministration. 

There  was  one  abnormal  occurrence 
reported  by  an  Agreement  State  (Texas) 


involving  a  medical  diagnostic 
misadministration. 

The  report  also  contains  information 
updating  some  previously  reported 
abnormal  occurrences. 

A  copy  of  the  report  is  available  for 
public  inspection  and/or  copying  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.,  (Lower  Level),  Washington 
DC  20555,  or  at  any  of  the  nuclear  power 
plant  Local  Public  Document  Rooms 
throughout  the  country. 

Copies  of  NUREG-a090.  Vol.  11.  No.  3 
(or  any  of  the  previous  reports  in  this 
series),  may  be  purchased  from  the 
Superintendent  of  Docimients.  US, 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7082. 
A  year's  subscription  to  the  NUREG- 
0090  series  publication,  which  consists 
of  four  issues,  is  also  available. 

Copies  of  the  report  may  also  he  purchased 
from  the  National  Technical  Information 
Service,  5825  Port  Royal  Road.  Springfield, 
VA  22161. 

Dated  at  Rockville.  MD  this  28th  day  of 
February  1989. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  89-4985  Filed  3-2-89;  8:45  am] 
nUJNG  COOC  7S90-01-M 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  .Notice  of  the  Office  of 
Management  and  Budget  (OMB)  review 
of  information  collection. 

summary:  The  U.S,  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  OMB  for  review  the  following  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new.  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  21,  "Reporting  of 
Defects  and  Noncompliance." 

3.  The  form  number  if  applicable:  N/ 
A. 

4.  How  often  the  collection  is 
required:  As  necessary  in  order  to 
maintain  the  NRC  informed  of  defects 
and  noncompliances  that  may  create  a 
substantial  safety  hazard  at  facilities  or 
activities  licensed  by  the  NRC. 

5.  Who  will  be  required  or  asked  to 
report-  All  directors  and  responsible 
officers  of  firms  and  organizations 
building,  operating,  or  owning  NRC 
licensed  facilities  as  well  as  directors 


and  responsible  officers  of  firms  and 
organizations  supplying  safety-related 
components  and  safety-related  design, 
testing,  inspection,  and  consulting 
services  to  N'RC  licensed  facilities  or 
activities. 

6.  An  estimate  of  the  number  of 
responses:  300  annually. 

7.  An  estimate  of  the  average  burden 
hours  per  response:  81  hours 

8.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  27.988  hours 
(300  reports  at  an  average  of  81  hours 
per  response). 

9.  An  indication  of  whether  section 
3504  (h).  Pub.  L  9696-511  applies:  Not 
applicable. 

10.  Abstract  10  CFR  Part  21 
implements  section  206  of  the  Energy 
Reorganization  Act  of  1974.  as  amended. 
It  requires  directors  and  responsible 
officers  of  firms  and  organizations 
building,  operating,  owning,  or  supplying 
safety-related  components  to  NRC 
licensed  facilities  or  activities  to  report 
defects  and  noncompliances  that  could 
create  a  substantial  safety  hazard  at 
NRC  licensed  facilities  or  activities. 
Organizations  subject  to  10  CFR  Part  21 
are  also  required  to  maintain  such 
records  as  may  be  required  to  assure 
compliance  with  this  regulation. 
ADDRESSES:  Copies  of  the  submittal  may 
be  inspected  or  obtained  for  a  fee  from 
the  .NRC  Public  Document  Room,  2120  L 
Street  NW..  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION: 
Comments  and  questions  should  be 
directed  to  the  OMB  reviewer,  Nicolas 
B,  Garcia.  Paperwork  Reduction  Project 
(3150-0035),  Office  of  Management  and 
Budget,  Washington.  DC  20503. 
Comments  can  also  be  submitted  by 
telephone  (202)  395-3084 

N'RC  Clearance  Officer  is  Brenda  J. 
Shelton,  (301)492-8132. 

Dated  at  Bethesda.  Maryland,  this  24th  day 
of  February  1989. 

For  the  Nuclear  Regulatory  Commission. 
|oyce  A.  Amenta, 

Designated  Senior  Official  for  Information 
Resources  Management 
[FR  Doc.  89-4982  Filed  3-2-89;  8:45  am] 
nUJMG  CODE  7S«M)1-M 


[Docket  No.  50-344] 

Portland  General  Electric  Co. 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NTF-1 
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issued  to  i'urtiand  Ctfnerul  Elactnc 
Company  (Lbe  hoBQae«|.  for  operation  of 
the  Tropui  Nucbar  Plant  located  in 
Columbia  County.  Or«gun.  The  roquaat 
for  amendment  ««aa  (ubmltted  by  letter 
dated  September  9,  198« 

The  prupnaed  amendment  would 
revise  the  pressurixer  low-preaiiure 
siifely  mjection  ietpoint  from  greater 
than  ur  equal  to  17d5  psi^  to  greater  than 
or  egual  to  1807  psi^.  The  licensee  steles 
that  this  new  setpoint  is  necessary  to 
arcomniodHte  a  change  to  a  different 
trnnsmittar  dasign  used  to  measure 
narrow  ranRe  prfssunzer  pressure.  The 
rt-iated  allowable  value  would  be 
(  hanged  from  1755  psi)]  to  1799  pem  The 
proposed  changes  would  modify  Table 
3  3-4,  Engineered  Safety  Features 
Actuation  System  Inatruraentation  Tnp 
S«!tpomt8."  of  the  technical 
sp^'cifications  for  Trojan 

Before  Issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Rnergy  Act  of  1954.  as  amtmded 
(the  Ad)  andthe  Commission's 
regulations 

Fly  Apnl  3.  IWW,  the  licensee  may  fUe 
a  requeat  for  a  hearing  with  respect  to 
isstmnre  of  the  amendment  to  the 
subiect  facility  operating  hcense.  and 
any  perwm  who»e  intereal  may  be 
affected  by  this  proceeding  and  who 
wioiMi  to  participate  as  a  party  in  the 
procacding  must  file  a  written  petition 
for  laava  to  tntarrsne  Request  for  a 
heanng  and  ptrtltlona  for  iamw  In 
intervene  shall  be  hied  m  accordance 
with  tha  Comraiaaion's    Rulea  and 
PracUca  for  Domestic  LaoaoainK 
Proceedmga    in  10  CFR  Par*  2  If  a 
r«!()uaat  for  a  haanng  or  petition  for 
leave  to  intervene  la  fU«d  by  the  atwve 
dale,  the  Commiaaion  or  an  Atomic 
Safely  and  Ijcenotng  Board  Panel  will 
rule  on  the  request  and/or  petition,  and 
the  Secretary  or  the  deai>{nat«d  Atiimic 
Safety  and  Lii:irnajng  Ikiard  will  issue  a 
niHice  of  hearing  or  an  appropriate 
order 

As  r»quir«l  by  10  CTKR  2.T14.  a 
p«'lilion  fur  leave  to  intervene  must  set 
forth  with  partiCTiLanty  the  interest  of 
the  petitioner  in  the  proceeding   and 
how  that  interest  may  be  affected  \yy  the 
results  (jf  the  priM^eeding  The  petition 
should  specifically  explain  the  reasons 
why  intervention  ^hnnlil  dc  pernurvd 
with  partii  ul.ir  reftrt-n.  v  to  the 
fnllowing  f.nlorn    (1|   Thf  n.iture  of  the 
peliiujner  »  nghl  unilrr  the  Act  to  be 
made  a  party  to  the  proreeding.  [Z]  the 
nature  and  extent  of  th^  petitioner  s 
priv(>erty,  rmiincial.  or   t'her  uitcrfsl  m 
till'  prn(  ffdiiig.  and  (  (|  Ihe  poamiile 
ffffi  t  of  any  order  which  nia>  In: 
entered  in  the  proceediii^j  on  the 
peiitiooar's  interest  The  petition  should 


also  identify  \iye  specific  aspect(a]  of  the 
subject  matter  of  the  praceeding  as  to 
which  petitioner  wishes  to  intervene.  A 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board  up 
to  fifteen  (16)  days  pnor  to  the  first 
prsheanng  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specifiaty 
requirements  described  above 

Not  later  than  fifteen  (15)  doys  pnor  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contenliuns  which  are  sought  to  be 
litigated  m  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  speciftuty  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  ivfao  (ails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party 

Tliose  permitted  to  intervene  become 
parties  to  the  proceeding,  aubjtict  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  In  the  conduct  of  the 
heanng.  including  the  opportunity  to 
present  evidence  and  cruasexamine 
witnesses 

A  request  for  a  heanng  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Rsgniatury  Commission. 
Washingtoa  DC  20555.  Attention; 
Docketing  and  Service  Brunch,  or  may 
be  delivered  to  the  Cummission's  Public 
Document  Roomu  2120  L  Street  NW.. 
Washington.  DC  20&55  by  th«  above 
date  Where  petitions  are  filed  during 
the  last  tan  (lOj  days  of  the  notice 
period.  It  is  requested  that  the  petitioner 
or  representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  s 
toll  free  telephone  call  of  Western 
Union  at  H««0)  325-4M00  (in  Missouri 
1-{W)()|  :)42-«7on)  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3777  and  the 
following  mensage  addressed  to  George 
W  Kmghton.  Petitioner's  name  and 
telephone  number,  date  petition  was 
maileij   plant  name:  and  publication 
date  and  page  number  of  this  Federal 
Register  notice   A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
Creneral  Counsel,  U.S.  Nuclear 
Regulriion,  Commission.  Washington. 
I)CJ  21)5r).'i,  and  to  Leonard  A.  Girard. 
K.sq    Portland  Creneral  Electric 
t;onipHny,  121  SW  Salmon  Street. 
Portl.ind.  Oregon  972tH.  attorney  for  the 
licensee 


Nontimely  fihn^  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714  (a)(l)(iHv)  and  2.714(dl 

If  a  request  fur  heannR  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  it.s 
technical  review  and  prior  to  the 
completitm  of  any  required  hennrg  if  it 
publishes  a  further  notice  for  p'-Mu; 
comment  of  its  proposed  findinp  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  mid  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington.  DC  20555.  and  at  the 
Portland  State  University  Library.  731 
SW  Hamson  Street.  Portland,  Oregon 
97207. 

Dalod  at  RovkviUe.  Maryland,  this  22nd 
day  of  February  1088 
For  the  Nudear  Regulatory  Cominission 

r 1  w  ri^tiiiai 

Direclor  Profed  Dinctarate  V  Dtvtaion  of 

Reactor  ProfKta— ill.  IV.  V  and  Special 

Pro/ects  Office  of  Nuchar  Reactor 

Regulation. 
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OFFICE  OF  MANAOEMENT  AND 
BUOQET 

Faderal  Pfocurvmanl  l*oMcy  Office 

Isauenoe  of  PoOcy  Guidance  on  the 
Buy  Amertcan  Ad  of  1M8 

AOCNCY:  Office  of  Federal  Procurement 

Policy,  OMB 

ACnow:  Notice  of  Issuance  of  Policy 

Guidance  on  the  Buy  American  Act  of 

19t8. 

Background 

The  Buy  Amencan  Act  (the  Act)  was 
enacted  m  1933  to  ensure  that  Federal 
agencies  gave  domestic  products 
pnonty  in  purchasing  decisions  Over 
the  years  the  determination  of  what 
constitutes  a  domestic  unman uftictured 
product  has  been  baaed  simply  on  the 
geographic  origin  of  the  product. 
Determining  what  constitutes  a 
domestic  manufactured  product  has 
been  more  difficult,  however,  and  has 
ultimately  come  to  be  based  on  where 
the  final  manufacturing  occurred  and 
where  the  cost  of  mining,  producing,  or 


manufacturing  the  components  of  such  a 
product  was  incurred.  Depending  on  the 
method  of  acquisition  and  the  agency 
involved,  domestic  products  are  given  6. 
12,  or  50  percent  price  evaluation 
preferences  over  foreign  products  in  the 
award  of  Federal  procurement  contracts. 
Such  price  evaluation  preferences  are 
waived  under  certain  conditions  for 
signatory  countries  of  the  GATT 
Agreement  on  Government  Procurement 
(the  Agreement)  and  they  do  not  apply 
to  procurements  conducted  in 
accordance  with  Defense  Department 
Memoranda  of  Understanding. 

In  1988,  the  Act  was  amended  by 
several  sections  of  Title  VH  of  Pub.  L 
100-418  to  include  provisions  prohibiting 
Federal  agencies  from  purchasing 
products  and  services  from  individuals 
or  organizations  of  (1)  countries  that 
signed  but  have  not  abided  by  the 
Agreement;  (2)  countries  that  signed  and 
have  abided  by  the  Agreement,  but 
which  discriminate  against  U.S. 
products  and  services  not  covered  by 
the  Agreement  in  their  government 
procurements  (Note:  The  prohibition 
here  only  covers  products  and  services 
not  covered  by  the  Agreement):  and  (3) 
countries  that  have  not  signed  the 
Agreement  and  which  discriminate 
against  U.S.  products  and  services  in 
their  government  procurements.  To  fall 
into  these  latter  two  categories,  the 
country's  services  and  products  must  be 
acquired  in  significant  amounts  by  the 
US.  Government  and  it  must  maintain. 
in  its  government  procurements,  a 
significant  and  persistent  pattern  or 
practice  of  discrimination  against  U.S 
products  which  results  in  identifiable 
harm  to  US.  businesses.  Identification 
of  countries  that  are  determined  to 
discriminate  within  the  meaning  of  the 
A.ct  will  be  made  no  later  than  April  30, 
1990.  Enactment  of  these  provisions 
marks  the  first  time  that  the  Act 
proscribes  as  well  as  prescribes  Federal 
agency  behavior  and  pertains  to 
servicee  as  well  as  products. 

In  bringing  services  in  the  above 
tlescribed  circumstances  within  the 
purview  of  the  Act.  the  1988 
amendments  also  provided  a  rule  for 
determining  what  constitutes  foreign 
constuction  services.  They  did  not. 
however,  define  "construction  services." 
Nor  did  they  define  "services  other  than 
construction  services".  The 
Administrator  for  Federal  Procurement 
Policy  was  given  the  task  of  developing 
policy  guidance  on  determining  whether 
a  contractor  or  subcontractor  is  a  citizen 
or  national  of  a  foreign  country  or  is 
owned  or  controlled  directly  or 
indirectly  by  citizens  or  nationals  of  a 
foreign  country,  for  the  purposes  of  the 


Act.  The  policy  guidance  is  required  to 
be  issued  not  later  than  February  19. 
1989  (i.e..  180  days  after  enactment  of 
Public  Law  100-418). 

The  Administrator  therefore  convened 
a  public  heanng  on  December  15. 1988. 
At  this  hearing,  two  witnesses  presented 
views,  ideas,  and  suggestions  on  the 
proposed  policy  guidance.  Written 
statements  of  four  others  who  were 
unable  to  speak  at  this  public  hearing 
were  submitted  for  inclusion  in  the 
record. 

Most  comments  focused  on  ways  in 
which  the  illustrative  list  of  what 
constitutes  a  "service  other  than  a 
construction  service"  might  be 
improved.  As  a  result  of  these 
suggestions,  several  changes  were  made 
in  the  policy  guidance.  In  addition, 
several  of  the  commentators  suggested 
that,  as  a  matter  of  trade  policy,  it  would 
be  preferable  to  craft  an  exception  to 
the  proposed  guidance  on  ownership  or 
control  where  the  foreign  contractor  or 
subcontractor  would  employ  a  majority 
of  U.S.  workers  in  the  performance  of 
the  contract  It  was  concluded  that, 
although  the  citizenship  or  nationality  of 
a  contractor's  workers  may  be  one  of 
the  factors  considered  in  determining 
whether  an  exception  to  the  statutory 
restrictions  should  be  granted  under 
sections  4(c)  of  4(d)  of  the  Act,  it  could 
not  properly  be  used  as  a  basis  for 
determining  that  a  contractor  is  not 
foreign  owned  or  controlled  and  thus  not 
subject  to  the  Act  at  all. 

After  careful  consideration  of  all 
comments  duly  received,  the  following 
policy  guidance  is  hereby  issued  to 
Federal  departments  and  agencies  by 
the  Office  of  Federal  Procurement 
Policy. 

Policy  Guidance 

1  Question — Do  the  amendments 
made  to  the  Buy  American  Act  of  1933 
(the  Act)  by  Section  7002  of  Pub.  L  100- 
418  require  Federal  agencies  to  give 
preferences  to  domestic  services  in 
procurements? 

Answer — No,  the  amendments  made 
to  the  Act  by  Section  7002  of  Pub.  L 
100-418  do  not  extend  the  preferential 
purchase  requirements  of  the  Act  to 
services.  Instead,  the  amendments 
prohibit  Federal  agencies  from  procuring 
services  as  well  as  products  from 
individuals  or  organizations  of  (1) 
countries  that  signed  but  have  not 
abided  by  the  Gatt  Agreement  on 
Government  Procurement  (the 
Agreement);  (2)  countries  that  signed 
and  have  abided  by  the  Agreement  but 
which  discriminate  against  U.S. 
products  and  services  not  covered  by 
the  Agreement  in  their  government 
procurements.  (Note:  The  prohibition 


here  only  covers  products  and  services 
not  covered  by  the  Agreement):  and  (3) 
countries  that  have  not  signed  the 
Agreement  and  which  have  been 
identified  by  the  U.S.  Trade 
Representative  in  the  annual  report  on 
foreign  discrimination  pursuant  to 
section  7003(d)(2)(C)  of  Pub.  L  100-418 
and  determined  by  the  President  to  be 
subject  to  sanctions  because  of 
discrimination  against  U.S.  products  and 
services  in  their  government 
procurements.  To  fall  into  categories  2 
and  3  above,  the  country's  services  and 
products  must  be  acquired  in  significant 
amounts  by  the  US  Government  and  it 
must  maintain,  in  its  government 
procurements,  a  significant  and 
persistent  pattern  or  practice  of 
discrimination  agauist  U.S.  products 
which  results  in  identifiable  harm  to 
U.S.  businesses.  Identification  of 
countries  within  all  three  categories 
above  is  to  be  made  annually  no  later 
than  April  30  begiruiing  in  1990.  In 
summary,  the  Act  as  amended  prohibits 
Federal  agencies  under  certain 
conditions  from  procuring  either 
services  or  products  from  individuals  or 
organizations  of  countries  subject  to 
sanctions  for  discriminating  against  VS. 
products  and  services  in  making  their 
government  procurements. 

2.  Question — Are  there  exceptions  to 
the  prohibitions  on  the  procurement  of 
services  set  forth  in  Section  7002  of  Pub. 
L  100-418? 

Ansi\er — Yes.  the  prohibitions  do  not 
apply  to  (1)  services  procured  and  used 
outside  the  United  States  and  its 
territones;  and  (2)  services  of  least 
developed  countries.  Also,  the  FVesident 
or  the  head  of  a  Federal  agency  may 
exempt  procurements  from  these 
prohibitions  upon  a  determinatioD  that 
such  action  is  necessary  in  the  public 
interest,  or  to  ensure  adequate 
competilion. 

3.  Question — When  do  the 
prohibitions  on  procurement  by  Federal 
agencies  of  services  from  individuals  or 
organizations  of  specified  countries  go 
into  effect? 

Answer — The  prohibitions  on  the 
procurement  of  services  by  Federal 
agencies  from  individuals  or 
organizations  of  specified  countries  will 
not  take  effect  until  60  days  after  the 
first  annual  report  mandated  by  Section 
7003  of  Pub.  L.  100-418  is  submitted  to 
Congress.  This  annually  produced  report 
\^ill  list  the  countries  that  discriminate 
against  U.S.  products  and  services  in 
making  their  government  procurements. 
For  some  specified  countries  that  are 
signatories  of  the  Gatt  Agreement  on 
Government  Procurement,  prohibitions 
imposed  by  the  President  would  go  into 
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f  rf»*(  I  only  af'pr  dmpute  resolution 
pr(u  »'ilur«»»  hdil  frtiletl  to  prodiK  e  h 
■^ettU'mPdt  within  iin«»  y»Mr  (if  itinr 
iniMdtion 

4  (Jufitii'n—  Do  the  pruhitntiona  on 
th«  procurement  of  servnes  from 
indiviiiiiHli  or  oryHnizalions  of  specified 
i:ountn(*s  apply  to  Rfrtnts'  Do  the 
prohihitlons  apply  to  contrHcl!*  HW.irdeil 
liy  griintees  usinx  Hmnt  fuiuis' 

Ansi^ffr  -\o.  the  prohitntiniis  pj-rtain 
ofily  (o  services  provided  tiy  contrnrlur 
and  siihcontraclors  under  procure mer.i 
contracts  They  do  not  pertain  tn 
services  provided  hiy  (grantees 
contractors,  or  sutxnntrtii  tors  usmy 
jjrant  funds 

5  (Jufstion     What  (  nristitute 
construe  tion  services    for  purposes  nf 

implementinjj  the  Act  as  amended  by 
Section  rmz  of  Put)   L  1(X)-41H? 

.^/i.-iivpr—   constniction  servu  es 
means  construction,  alteration,  or  repair 
as  defined  In  Subpart  22  4  of  the  Federal 
.\cquisition  Regulation  (FAR).  4«  CFR  1 
22.41   "construction  services  '  do  not 
include  services  provided  incidental  to 
the  supply  of  a  product.  provide(f  that 
the  value  of  the  mcuiental  services  does 
not  exceed  the  value  of  the  product 
beinj<  deliveretl 

6.  Question— Whdt  constitute 
"foreign"  constnu  tion  servu  e«  undiT 
the  provisions  of  the  A(  t  as  amended  tv 
S<;ction  7002  of  ^^)b   1.  liX>-418'' 

Answer — 'Foreign    cons  true  I  ion 
services  are  those  services  described  in 
the  answer  to  Question  5  atxive  th.il  are 
provided  by  an  individual  ai  tiny  as  a 
contractor  or  subcontractor  who  is  a 
citizen  or  national  of  a  i  ountry  suli|e(  I 
to  sanctions,  or  an  organization  ai  t!i!>< 
as  a  contractor  or  subcontra(  tor 
where — 

(Al  .SO  percent  or  more  of  the  voting 
slocli  is  owned  by  one  or  more  citizens 
or  nationals  of  a  country  subject  to 
sanctions. 

(11)  The  title  to  W  percent  or  more  of 
the  sliK.k  IS  held  si,b|ect  to  trust  or 
fiduiiary  obliga'inns  in  favor  of  one  or 
more  cilirens  or  natiunuls  of  a  country 
sublet  t  to  sanctions. 

((')  SO  pen  ent  or  mnre  of  the  voting 
sfiH  k  IS  vested  in  or  exert  isatile  on 
behalf  of  one  or  more  i  itizeiis  or 
natioiirtl*  of  a  uiun'ry  Sijb)ei  t  Id 
sanctions. 

(D)  In  the  case  of  a  i drporation  — 

(i)  The  number  of  its  directors 
necessary  to  conN':'u»e  a  nuuniin  are 
citizens  or  nationals  nf  a  ^  (i!in'r\  sut))ect 
to  sanctions,  or 

|u)  The  corporation  is  org.iiii/ed  under 
the  laws  of  a  country  or  any  subdivision. 
territory    or  possession  thereof  that  is 
subject  to  sanctions   or 

(K)  In  the  case  of  an  imiividual  or 
organization  who  is  a  participant  in  a 


joint  venture  or  a  member  of  a 
partnership,  any  participant  of  the  |oint 
venture  or  partner  meets  any  of  the 
criteria  in  subparagraphs  lAj  through 
|D)  of  this  paragraph 

7  Question — What  constitute 
services  other  than  construction 
services'  for  purposes  of  implementing 
the  .^ct  as  amended  by  section  ''002  of 
(•ub   L  1(KV-4T8' 

.4;)Sivf»/-— "Services  other  than 
construction  services"  include  all 
services  other  than  those  described  m 
the  answer  to  Question  5  at)ove  where 
work  IS  performed  by  manual,  clencal 
tet  hnu  al,  or  profes-Sional  labor  whose 
primary  purpose  is  to  perform  an 
identifiatile  t.tsli  rather  than  to  furnish 
an  end  item  of  supply  This  includes,  but 
IS  not  limited  to,  the  following 

1  Resean:h  and  development  (R*D) 
as  defined  in  the  Federal  f*rocurement 
Data  System  fYtiducI  and  Service  Codes. 
Section  I.  Part  A. 

2  Special  studies  and  analyses — Not 

R*n 

,)  Architect  and  Kngineenng  S«Tvices. 

4  Surveying  and  mapping  services 

5  Automatic  data  processing  and 
tclecommunicHtion  serMces 

ft  Brokering  and  appr. using  services; 
■'   Natural  resources  and  conservation 
serv  ices 

fl  F.nvironmental  s\  stems  protection; 

9  Social  services, 

10  Quality  control,  testing,  and 
inspection  services. 

11  Mainlfiiance.  n-pair  .ind 
rebuilding  of  etjuipmeiit 

12  Modification  of  equipment, 

1.1  Technii  <il  representative  services. 

14  Qperation  of  government  owned 
facilities, 

15  Installation  of  equipment, 
Iti   Salvage  serv  ice: 

P  Medu  a!  serv  ice; 
IH  l.egal  service. 

19  Professional,  administrative,  and 
management  services; 

20  litililies  and  housekeeping 
services 

21  ('holographic,  printing,  and 
publication  services; 

22  F.ducHti  in  and  training  services. 
2;i   1  rnnvpor'ation.  travel,  and 

relocation  ser;  'i  es; 

Further  sub|ect  matter  examples  of 
"services  other  than  construction 
services"  also  iiu  lude 

24  Services  covered  by  the  Service 
Contract  Ai  t  as  determined  b\  the  U  S 
Department  of  Labor  (see  2^^  Ci^H  4  130). 

25.  Adv.sorv  and  assistant  e  serv  lies 
as  defined  in  OMH  ('in  ular  A-120;  anti 

26  Federal  information  pro<;essmg 
servu;es  and  federal  information 
processing  support  services  as  defined 
in  the  notii;H  of  pn)posed  rulemaking 
that  would  amend  Part  201-2  of  the 


Federal  Information  Resources 
Management  Regulation  (see  53  VR 
32085.  August  23,  1988) 

"Services  other  than  construction 
services"  do  not  include  services 
provided  incidental  to  the  supply  of  a 
product  provided  that  the  value  of  the 
incidental  services  docs  not  exceed  the 
value  of  the  product  bring  delivered. 

8  Question — What  constitute 
"foreign"  services  other  than 
construction  services  for  purposes  of 
implementing  the  Act  as  amended  by 
section  7002  of  Pub   L  100-418? 

Anst\er — "Foreign"  serv  Ices  other 
than  construction  services  are  those 
services  descnberd  m  the  answer  to 
Question  7  above  that  are  prov  uied  by 
an  individual  acting  as  a  contractor  or 
subcontractor  who  is  a  citizen  or 
national  of  a  country  subject  to 
sanctions,  or  an  organization  acting  as  a 
contractor  or  subcontractor  where — 

(A)  50  percent  or  more  of  the  voting 
stock  IS  owned  by  one  or  more  citizens 
or  nationals  of  a  country  subject  to 
sanctions: 

(Bl  The  title  to  50  percent  or  more  of 
the  stock  18  held  subject  to  trust  or 
fiduciary  obligations  in  favor  of  one  or 
more  citizens  or  nationnls  of  a  cour.try 
subject  of  sanctions. 

(C)  50  percent  or  more  of  the  voting 
stock  IS  vested  in  or  exercisable  on 
behalf  of  one  or  more  citizens  or 
nationals  of  a  country  subject  to 
sanctions. 

(D)  In  the  ca.se  c/f  a  corporation — 
(i)  rhe  numt>er  of  its  directors 

necessary  to  constitute  a  quorum  are 
citizens  or  nationals  of  a  country  subject 
to  sanctions,  or 

(ii)  The  corporation  is  organized  under 
the  laws  of  a  country  or  any  subdivision 
territory   or  possession  thereof  thfit  i.-i 
subject  tu  saiii  tions.  or 

(F)  In  the  case  of  an  md.vidual  or 
organization  who  is  a  participant  in  a 
joint  venture  or  a  member  of  a 
partnership,  any  participant  of  the  joint 
venture  or  partner  meets  any  of  the 
criteria  in  subparagraphs  [A]  through 
(D)  of  this  paragraph. 

9.  Qiu'slioii — Are  Federal  agencies 
prohdiited  from  procuring  services  from 
all  foreign  countries' 

Aiisivrr — No,  Federal  agencies  are 
only  prohibited  from  procuring  services 
and  produ(  ts  from  individuals  or 
organizations  of  "foreign"  c:ountries  that 
have  been  specifically  identified  by  the 
U  S  Trade  Representative  in  the  annual 
report  on  foreign  discnmination  and 
determined  by  the  F*resident  to  be 
subject  to  sanctions  (See  answer  to 
Question  1)  The  President  may  decide 
to  modify  or  restrict  the  application  of 


the  prohibitioru  pursuant  to  section 
7003(g)(2)  of  Pub.  L  lOCMia 

10.  Question — How  long  are  the 
provisions  of  Title  VII  of  Pub.  L  100-418 
in  effect? 

Answei^— The  provisions  of  Title  VII 
of  Pub.  L  100-418  are  in  effect  until 
April  30. 1996. 
Allan  V.  Bimnan. 
Deputy  Administrator  and  Acting 
Administrator 
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PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AQENCY:  Physician  Payment  Review 
Commission. 

ACnoM:  Notice  of  public  meeting. 

SUHMtAfiY:  The  Physician  Payment 
Review  Commission  will  hold  a  public 
meeting  on  Thursday,  March  9, 1989. 
."^rom  9  00  a.m.  to  5:30  p.m.  and  on  Friday. 
March  10, 1989,  beginning  at  8:30  a.m. 
The  meeting  will  be  held  at  the  Dupont 
Plaza  Hotel.  1500  New  Hampshire 
Avenue  NW.  (at  Dupont  Circle),  in  the 
Emb<i?sy  Hall  (A).  The  agenda  for  the 
meeting  will  be  devoted  to  developing 
the  recommendations  to  be  included  in 
the  Commission's  upcoming  report  to 
Cor.grt'ss. 

ADDRESS:  The  Commission  office  is 
located  in  Suite  510,  2120  L  Street  NW., 
Washington,  DC.  The  telephone  number 
is  202/653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lauren  LeRoy,  Deputy  Director,  202/ 
653-7220. 

Paul  B.  Cinsbui^g. 

Executive  Director 

[IT?  Doc  89-^989  Filed  3-2-89;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

IReitass  No  34-?6573;  Frte  Wo.  SR-CBO€- 
87-25  Amendment  No.  2) 

S«:f-Hegutatory  Organizations; 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc., 
Relating  to  Eligibility  Requirements  for 
Participation  on  RAES  in  OEX 

i'ursuar.t  to  section  19(b)|l)  of  the 
Securities  F.xchange  Act  of  1934.  15 
use.  78s(b)(l).  notice  is  hereby  given 
that  un  Feb  2.  1989,  the  Chicago  Board 
Opt!on.s  E.xchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
Amenament  No.  2  to  the  proposed  rule 


change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  form  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  following  describes  eligibility 
criteria  for  individuals  and  groups  to 
participate  as  contra-brokers  on  RAES 
in  options  on  the  Standard  &  Poor's  100 
Index  ( "OEX")  for  a  six  month  pilot 
program: 

RAES  Eligibility  [for  individuals  and 
Groups) — OEX 

A.  Individuals 

1.  Any  Exchange  member  who  is 
registered  as  a  market  maker,  who  has 
signed  the  RAES  Participation 
Agreement  applicable  to  individuals, 
and  who  has  completed  the  RAES 
instructional  program  is  eligible  to  sign 
onto  RAES,  so  long  as  the  member 
meets  the  OEX/SPX  market-maker 
requirements  set  forth  in  A(6)  below. 

2.  The  market  maker  must  log  onto  the 
system  using  his  own  acronym  and 
individual  password.  All  RAES  trades  to 
which  the  market  maker  is  a  party  will 
be  assigned  to  and  will  dear  into  his 
market  maker  account. 

3.  Once  a  market  maker  logs  onto 
RAES,  he  becomes  obligated  to  sign-on 
to  RAES  on  the  next  Friday  prior  to 
expiration,  to  the  extent  that  he  is  in  the 
OEX  pit  on  that  day.  If  he  wishes,  a 
market-maker  may  avail  himself  of  the 
automatic  sign-on  feature  that  will  be  in 
place  for  groups.  See  B(4)  and  C(4) 
below. 

4.  A  member's  failiu^  to  meet  his 
RAES  obligations  will  disqualify  him 
from  signing  onto  RAES  for  such  time 
period  as  the  Index  Floor  Procedure 
Committee  ("IFPC")  determines. 
Prospectively,  a  member  may  apply  to 
the  IFPC  to  be  reheved  of  RAES 
obligations.  In  deciding  such 
applications.  IFPC  may  condition  the 
granting  of  relief  from  Gtj:ig.ition.s  with 
imposition  of  time  periods  during  which 
the  applicant  is  not  eligible  to 
participate  in  RAES. 

5.  An  individual  member  who  is 
logged  onto  RAES  may  log  off  the 
syste.Ti  whenever  he  leaves  ihe  trading 
crowd. 

6.  RAES  paiticipation  in  OEX  is 
limifpd  to  OEX/SPX  market  makers  To 
qualify,  a  market  maker  must;  (a)  Be 
approved  under  Exchange  rule*;  as  b 
n;irkpt  maker  with  a  letter  of  guaianlec 
(b)  maintain  his  (principle]  principa' 
business  on  the  CBOF  as  «  marl*-'' 


maker,  (c)  execute  fifty  percent  of  his 
market  maker  contracts  for  the 
preceding  quarter  m  OEX  or  SPX.  and 
(d)  execute  twenty-five  percent  of  his 
market  maker  trades  for  the  prer<»ding 
quarter  in  OEX  or  SPX  in  person.  SPX 
includes  NSX.  In  making  these 
calculations.  R.AES  trades  will  not  be 
considered  Men;bers  currently  using 
OELX  FL-\ES  wiil  be  given  a  period  of  at 
least  two  months  but  no  more  tnan  three 
months  from  the  effective  date  of  the 
role  to  meet  the  standards  as  described 
above.  It  is  probable  that  the  final 
implenie.,:ation  date  will  be  the 
Monday  following  expiration. 

B.  Joint  Accounts 

1.  Exchange-approved  joint  accoui.ts  • 
may  use  F  \ES  once  all  the  members  of 
the  joint  account  have  executed  the 
RAES  Participation  .Agreement 
applicable  to  joint  arcoimts  and  have 
satisfactorily  compieted  the  R.AES 
instrjrtional  program.  Thereafter,  the 
members  of  the  joint  account  may  use 
RAES  only  as  members  cf  such  account. 
and  not  as  individuals  or  nominees  of  a 
member  organization.  Nc  member  or 
member  organization  may  participate 
directly  or  indirectly  in  more  than  one 
joint  account.  Members  of  tht  |oinl 
account  will  be  jointly  and  severally 
hable  for  each  of  the  joint  account's 
trades.  Members  of  joint  accounts  must 
ail  have  letters  of  gua.-antee  from  the 
cleanng  firm  in  which  the  iraOes  will 
clear.  .Members  of  joint  accoun's  must 
each  meet  the  OEX/SPX  market  marker 
obhgations  set  forth  in  A|6).  above 

2.  Any  member  of  the  lotnt  uccouni 
may  log  the  other  meml>er«  of  the  |omi 
account  onto  R.AES.  using  their 
individii.il  acrcnvms  and  passwords 
The  system  already  will  have  been 
programmed  to  r*»cognize  that  all  such 
members  are  trading  "for  the  account 
of*  the  joint  account  The  trades  of 
each  joint  account  member  will  l>e 
assigned  to  and  will  clear  into  the  lomi 
account. 

3.  VViienever  any  meinber  of  the  h-icii 
account  is  logged  onto  RAES  all 
account  members  must  be  Once  ih« 
joint  accoui.t  has  been  logged  onto 
RAES  b>  cue  of  the  account  s  members 
all  members  of  the  joinl  account  will 


'  To  fslahjish  a  |oini  sccounl.  inKnljer«  it..>»i 
submit  on  applicfiiion  lo  ybe  ViemUfrtKip 
Oppdrtmenl  and  fjmish  an)  a<idilioii«l  iniuJir.aiion 
r»queptpd  bv  the  Surveillance  and/oi  Financial 
Complmncf  rvparmpnts  Sf^  feneroHy  E'chnn** 
Rujp  B?Kci  and  thf  Interprelstion  and  Polirje* 
ihi'reunoei 

'  Thr  loini  sucouni  wnlj  tacui  tht  usual  it^dr 
iTiaich  and  processing  fe««  for  each  RAES  lr»d» 
t»iip,-uled  'fo»  ihf  arroiint  nf  thr  loim  Bccount 
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dutrtm«lically  remain  on  the  iystem 
until  th«  next  monthly  expiration 

4  I  Jnlikp  memb«*r«  tradinjj  on  R.^F.S 
for  ihpir  own  miiividual  account*, 
mj-mtwr*  of  a  Joint  account  will  not  In- 
ahle  to  \^1^  ofT  RAFS  at  will  liurinH  d 
trading  day    Hip  nysleni  itself  will  lo^ 
the  Joint  account  off  after  the  close  of 
trading  on  the  last  husmess  diiv  hffnrr 
the  next  expiration 

5  To  obtain  relief  from  the  ohliyiitinns 
set  forth  in  paragraphs  3  ami  4  ahuve 
and/or  to  reduce  the  number  of 
participants  in  the  joint  account,  a 
representative  of  the  )omt  a(  count  must 
make  apphcation  to  the  [VPil  The  |}-T(" 
may,  in  its  sole  discretion,  conciition  the 
granting  of  relief  from  the  ohligiitioiis 
with  imposition  of  time  periods  during 
whicJi  applicants  |including  all  members 
of  the  joint  account)  for  relief  will  be 
pre<:luded  frvim  participating  in  Ihr 
KA.K.S  system 

a.  The  IPTt;  may  bar,  restrict  or 
condition  a  joint  account  ■  partn  ip><tii>n 
in  RAFIS  if  any  member  thereof  fails  to 
meet  the  OEO</SPX  market-maker 
re(juirementi 

7  The  IFPC  will  determine  the  sit^n  o^f 
frtf  which  shall  be  at  hast  SSOO.OO per 
member,  to  be  paid  whenever  a  member 
of  the  loinl  account  has  failed  to  adhere 
to  the  provisions  of  parvjfruphs  3  or  4 
above  by  sinninjf  off  R.AFS 

C.  Member  Orytanitationa  with  Multiple 
Nomineet 

1.  A  meinbffr  organization  with 
multiple  market  maker/nominees  on  the 
floor  may  arrarme  to  have  the  RAF-S 
tradei  of  all  It*  nominees  assigned  to  a 
single  market  maker  account,  provided 
that  an  officer  of  the  firm  and  the  firm's 
participating  nominees  have  first 
executed  the  RAES  Participation 
Agreement  applicable  to  firms  and  h.ive 
satisfactorily  completed  the  RAKS 
instructional  program.  Thereafter,  each 
of  the  participating  nominees  will  be 
able  to  trade  through  RAES  only  in  the 
manner  described  below,  and  not  as  a 
member  of  a  joint  account  or  as  an 
individual.  Each  eligible  nominee  mu.sl 
meet  the  OEX/SPX  market-maker 
requirements  Members  of  a  multiple 
nominee  RAES  account  may  only 
participate  in  that  one  account  and  may 
not  participate  directly  or  indirectly  in 
any  other  RAF^  account,  nor  may  a 
member  organization  participate 
directly  or  indirectly  in  more  th.in  one 
account  in  RAFS  in  OEX 

2  Any  of  the  organization  s  nommffs 
may  log  all  such  nominees  onto  the 
RAFS  system,  using  their  acronyniH  and 
passwords  As  with  |oini  aci ounts.  the 
system  will  have  t)een  prtigrammed  to 
treat  such  nominees'  R.AFS  trades  mh 
trades    for  the  account  of   the 


designated  nominee  *  Any  of  the 
nominees  may  log  onto  RAES  on  behalf 
of  the  other  nominees   All  RAFS  trades 
will  clear  into  the  account  of  the 
designated  nominee 

3  Whenever  any  of  the  participating 
nominees  is  logged  onto  the  system,  all 
must  lie 

4  Ijke  a  joint  account,  once  a  group 
coiiHisting  (jf  nominees  of  a  member 
organization  logs  onto  the  system,  it  will 
/lutomatically  l>e  logged  onto  the  system 
until  the  next  monthly  expiration  The 
system  will  log  the  account  off  after  the 
(lose  of  trading  on  the  last  business  day 
before  the  next  expiration 

5  To  obtain  relief  from  the  obligations 
set  forth  in  2,  3  and  4  aliove,  and/or  to 
reduce  the  number  of  its  participating 
nominees,  a  member  organization  must 
iTiake  application  to  the  IFIK]  The  WVC 
riuiy   in  its  sole  discretion,  condition  the 
granting  of  relief  from  the  obligations 
with  imposition  of  time  penods  during 
which  applicants  (including  all 
nominees  of  the  member  organization) 
for  relief  will  be  precluded  from 
participating  in  the  RAES  system 

6  The  IFTC  may  bar,  restrict  or 
condition  a  member  organization's 
participation  in  RAES  if  any  nominee 
thereof  on  RAES  in  OEX  fails  to  meet 
the  OEX/SPX  market  maker 
requirements. 

7  The  IFPC  will  determine  the  sign  off 
fi'e  which  shall  be  at  least  $500.00 per 
member,  to  be  paid  whenever  a  nominee 
has  failed  to  adhere  to  the  provisions  of 
paragraphs  3  or  4  above  by  signing  off 
flAES 

D  Authority  to  Disapprove 

1    No  person  or  entity  may  participate 
directly  or  indirectly  in  RAFS.  or  share 
in  the  profits,  directly  or  Indirectly,  with 
more  than  one  RAES  group,  which  may 
not  exceed  the  maximum  number  of 
RAFS  participant*  set  by  the  IFPC  from 
time  to  time  In  no  event  may  IFPC  set  a 
maximum  number  higher  than  50  RAES 
participants  or  25%  of  the  average 
number  of  RAES  participants  for  the 
prior  quarter,  whichever  is  smaller.  The 
IFTC  will  gu  e  groups  one  month  notice 
if  a  reduction  in  group  size  becomes 
nee  essary  due  to  application  of  this  size 
limit  The  IFTC  reserves  the  authonty  to 
establish  lower  limits  on  the  size  of 
groups  eligible  to  use  RAES.  Such  limits 
may  be  imposed  by  the  Committee  at 
any  time 

Z  The  IFIK]  also  retains  the  right  to 
(Jinallow  any  group  from  participating  in 
RAKS  where  it  appears  to  the 
Committee  that  such  group: 


a  Has  'purchased"  RAES  rights  from 
members  of  the  group: 

b  Does  not  afford  each  group 
participant  a  reasonable  participation  in 
profits  and  losses  (as  a  guideline:  no 
RAES  participant  may  receive  a  flat  fee, 
and  a  minimum  participation  level  of 
any  group  member  is  V«  of  equal 
distnbution  to  all  group  members,  with 
responsibility  for  losses  equivalent  to 
share  of  profits):  ' 

c  Is  managed  by  a  person  who  is  not 
a  member  of  the  group:  or 

d  Is  managed  by  a  person  who  has  a 
financial  interest  in  another  group 

F  A  uthority  to  Require  RAES 
Participation 

1  .\'otHiihstanding  the  1  imitating  in 
pani^rtiph  A-6  Id  and  Id),  if  there  is 
inadequate  RAES  participation  m  OEX. 
the  Exchange's  IFPC  may  require 
market-makers  who  are  members  of  the 
trading  crowd,  as  defined  in  Rule  8  50  to 
log  on  to  RAES  absent  reasonable 
justification  or  excuse  for  nan- 
participation.  If  there  continues  to  be 
inadequate  RAES  participation,  the 
IFPC  may  request  participation  of  all 
market  makers  whether  or  not  they  are 
members  of  the  OEX  crowd. 

2.  Members  who  fad  to  abide  by  the 
foregoing  eligibility  provision  and 
requirements  may  be  sub/et  to 
disciplinary  at  lion  under  among  others. 
Rule  6.20  and  Chapter  XVII  of  the 
E.xchange  Rules  Such  failure  may  also 
be  the  subject  of  remedial  action  by  the 
IFPC.  including,  but  not  limited,  to 
suspending  a  member's  eligibility  for 
participation  on  RAES  and  such  other 
remedies  as  may  be  appropriate  and 
allowed  under  Chapter  VI f I  of  the 
E.xchange  Rules 

II.  Self-Re^latory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
self-regulatory  organization  inclndrd 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A).  (B),  and 
(C)  below. 


*  TTir  (le*t||n«iKl  nomine*  will  incur  Ihr  utual 
Irsd*  nuiich  and  prtK««sin(|  fe*i  fur  all  RAFS  tradpt 
•  i^«cuted  '  fur  th«  •ccounl  of  tucii  nomine* 


*  For  example,  if  lher»  ire  Ifn  group  participants, 
a  minimum  participation  level  would  be  a  25% 
ahMre  in  profita  ar>d  loaaea 


fA)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  additions  to  the  prior  amendment 
reflect  two  additional  powers  given  to 
the  Exchanges'  Index  Floor  Procedure 
Committee  {"IFPC").  The  first  allows  the 
IFPC  to  determine  the  sign  off  fee  to  be 
paid  by  members  who  fail  to  adhere  to 
the  RAES  participation  requiremeiits  by 
improperly  signing  off  the  system.  The 
IFPC  also  has  the  power,  whenever  it 
deems  participation  to  be  inadequate,  to 
require  all  members  of  the  trading 
crowd  to  participate  on  RAES  and,  if 
necessary,  to  request  that  members  from 
other  trading  crowds  participate  by 
signing  on  RAES.  As  such,  the  Exchange 
believes  the  system  will  be  available  to 
the  public  during  all  market  conditions. 

The  other  addition  to  the  prior 
amendment  provides  for  an 
implementation  period  of  between  60 
and  90  days  for  members  currently  on 
RAES  to  satisfy  and  become  qualified  to 
participate  on  RAES  as  detailed  in 
paragraph  A-6.  Tlie  Exchange  believes 
by  enacting  this  gradual  phase  in  period, 
no  unnecessary  burdens  will  be  imposed 
on  members  or  the  public  by  drastically 
decreasing  the  number  of  member 
participants  using  RAES.  In  fact,  recent 
statistics  show  that  if  the  eligibility 
standards  were  enacted  using  trading 
data  from  the  last  quarter  of  1988,  only 
192  out  of  the  449  RAES  participants 
would  be  affected,  thus  leaving  257 
members  on  RAES.  Regarding  customer 
usage  of  OEX  RAES,  current  statistics 
reveal  that  7%  of  the  OEX  customer 
volume  and  25%  of  the  OEX  customer 
orders  are  transacted  via  RAES. 

The  Exchange  believes  that  this 
amend.ment  to  the  proposed  rule  change 
is  consistent  with  the  pro\  isions  of  the 
Exchange  Act  and  the  rules  and 
r-'gulations  thereunder,  in  particular, 
.section  f)(b)(5)  thereof,  in  that  the 
proposed  rule  cha.ige  is  designed  to 
rromote  just  and  equitable  principles  of 
iiade  and  are  not  designed  to  regulate 
b/  virtue  of  any  authority  conferred  by 
this  title  matters  not  related  to  the 
purposes  of  this  title  or  the 
administration  of  the  Exchange. 

IB)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  will  not 
impose  a  burden  on  competition. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fmds  such 
longer  period  to  be  appropriate  and 
published  its  reasons  forso  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inpsection  and  copying  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regiilatory  organization. 
All  suhm.issions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  bv  insert  date  March  24. 
1989. 

For  the  Commission,  by  the  Division  of 
Market  Reguldtion.  pursuant  to  delegated 

authority. 

Dated:  February  24. 1989. 
lonathan  C.  Katz, 
Secretory. 
[FR  Doc.  89-4978  Filed  3-2-89:  8:45  am] 

BIUJNO  CODE  1010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  II  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration.  Region  II  Advisory 
Council,  located  in  the  geographical  area 
of  Syracuse,  will  hold  a  public  meeting 


at  9:00  a.m.  on  Wednesday,  March  29, 
1989,  at  Giovanni's  Ristoranfe,  2062  Erie 
Boulevard  East.  Syracuse.  New  York 
13224,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call  J. 
Wilson  Harrison,  District  Director.  U.S. 
Small  Business  Administration.  100 
South  Clinton  Street.  Room  1071, 
SyTacuse.  New  York.  315/42^5371. 
Jeaiuiette  M.  Pauli, 

Acting  Director,  Office  of  Advisory  Councils. 
February  27. 1989. 
[FR  Doc.  89-4919  Filed  3-2-89,  8:45  amj 

BIUJMQ  COOC  (02S-0t-H 


DEPARTMENT  OF  STATE 
ICM-«/12681 

Legal  Panel  on  International 
Telecommunications  Law  of  the  U^. 
Organization  for  the  International 
Telegraph  And  Telephone 
Consultative  Committee  and 
International  Radio  Consultative 
Committee;  Meeting 

The  Department  of  State  announces 
the  fifth  meeting  of  the  Panel  on 
International  Telecommunications  Law. 
which  is  under  the  auspices  and 
authority  of  the  US.  Organization  for 
the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT)  and  International  Radio 
Consultative  Committee  (CCIR).  The 
Panel's  meeting  will  convene  on 
Wednesday,  March  17, 1969  in  Room 
1205,  Department  of  State,  2201  C.  Street 
.NW..  Washington.  DC. 

The  meeting  is  scheduled  for  1:30  to  4 
p  m.  and  the  draft  agenda  is  as  follows: 

1.  Report  of  Panel  Activities 

2.  Briefings  on  ITU  Plenipotentiary 
Conference  Issues 

3.  Consideration  of  Future  Panel 
Activities 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Depai  tment  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  the  Deputy  U.S. 
Coordinator  for  International 
Communications  and  Information 
PoUcy,  Mr.  Parker  Borg,  Slate 
Department  Washington.  DC:  telephone 
(202)  647-5889.  All  attendees  must  use 
the  C  entrance  to  the  building. 
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^.•^J^uar>  15   TlUtt 
t.mi  S  Barhnly. 

I   '.'    man   .'S  Cl'.m  ^t'Jiuiw!  Committmi 
I  PR  rXM    xa-Atr\»  FIIjw)  S-  2  «>   8  4S  nrril 

MujH*  oooa  «fi*-«T-« 

OEPAffTMEWT  OF  TRANSPORTATIOM 

Offic*  •!  tlH  S»cf  fry 

AppMcatkMi  of  KMty  Ktaw*  Air  Caroo. 
Inc..  For  a  S«ctk>n  418  OwnMtk:  AU- 
Cargo  Air  S«rvlc«  Cartittcata 

AOfMCV:  [)fpcirtrTii'iit  of  t  ransporla'ion 
ACTiO#<:  Notice  of  tipphcation  fnr  m 

Svi  till!)  41H  n.imi'Mih    Ali -C-*r)<o  Air 
Sfr\!( >.  Crrtifu.atc   Doi  ki-l  46039. 


•UMMANV:  Thf-  Departincr-.r  nf 

1  rHn.spor'.i'i.m  is  nntlfvmjj  h!!  "itcrvt'tvi 

piirticd  thnl  Kitty  MHwk  Air  Carxo.  liu  , 

iif  ( ircfntnilU"  Municipa!  Airpurt   Rnuic 

1    Box  4U(U,  Whitehuu»f  RJ. 

( .rftinev  lUe,  TN  37''4J.  ha»  upplit-J  in 

I)(i.  Vf\  4«U«  fur  an  AllCrtrvo  Air 

Svrvu  e  {!«rtifujitf  authoriiing  ;t  eii^ajje 

in  inltTstdtf  auJ  overst-^i  rfu 

tr.uiNpdrtdtion  nf  proparty  «riJ  niaii 

pursu.inl  to  stv  tinn  i\&  of  iIh"  FeJeral 

AvialKin  Ai  1 

OATM.  P»»r*on«  wishmg  to  file 

(iti|c(  tion«  whotild  do  mi  no  iHtrr  thnr. 

Marr;*!  24.  IWW 

AOOMiaaaX:  Obiectiuns  and  urvswers  tj 

i)h|»'rtton»  shimld  be  filed  in  Docket 

4«()39  and  addrpwed  to  the 

llociimentary  ScTMi.fs  DiviHion  [C-55, 

Koom  410T).  U.S  DtTiarlmpnl  of 

Tran.tporlirtUTn.  4<W  St-vt-nth  Slrvnl  SW  , 

Wrtshingtijn,  DC  2OT90,  and  ihould  be 

Hcrvfd  upim  the  ap[)Iir:«rit 

POM  njWTMCR  mrOHMATION  COMTACr 

Ms  Carivi  A   WoiKii.  Air  CHm«r  FiItihm 

Division  (P-56.  Roum  VMUl  U  S 

IVpartnii'nt  of  Tr^uipHftatiDU,  4i)U 

S«venth  Street  SW..  W'««lujij{ton.  IX: 

205m).  \y\Z]  «¥W2340 

Drtlml   February  V   ItWH 

Patnck  V    Murpfcy.  |r  . 

Ih-fttity  Aattiatant  SacmloTf  forPftlic\  nrii 
Inrmi!':    naJ  AffairB 

im  n<i(  m^^tmr  Fied  j-o-aa  a  «s  ami 


DEPAirrMEMT  Of  1XE  TREASURY 

( Supptamanl  «•  Dapwfiiil  Ctvcular— 
PubHc  O^MSartM— Mo  6-891 


Traasury  Motoa.  Sarlaa  W-1«91 

Wrfnhu'xi  jn.  Pobruitr>  Z3.  IWW 

Thf  S*'(;rfi<iry  snnounixHi  un  FBbiuary 
22   lMi9.  thiit  the  inteirsl  rat«  on  the 
nod't  detmnated  Senes  W-19iri. 
!i'S(.nht«(i  m  DepHrtnflnt  (.Circular- 


Public  Debt  S«-nes — No  JMJB  datt^J 

February  16.  1988.  will  \)e  B*ii  p«Tr:«'nt 

Iiiifrfst  on  the  notes  will  be  pwyable  at 

ihf  r  i!f  of  W*-!  peruwnl  pur  ttnmiin 

MaruM  W  Pi^. 

■\  ting  Fmcol  Agsmlvnt  .Vk  rrftur\ 

|FK  r)o(.   (M»-««I71  FliRd  S-.^'W  8  45  ami 


[  Supptamam  to  Dapartmant  Clacuiar— 
PuMtc  Oabt  Swiaa— «(o.  7-99] 

Traaaury  Notas,  Sanaa  J-1»94 

The  Secretary  announced  on  February 
2  I   U»HW  that  the  mterpat  rate  on  the 

n  I'fs  designated  Stmes  |-1994, 
Hi'si  rib«cl  in  IJepHrtmeji!  Cinular — 
h,:b!i(.  Debt  Senp» — No   :*-«<)  dated 
Fefiniary  Ifi.  IBBB  will  be9'i  p«Tcent 
Inler<'st  on  the  nutes  v^nll  b«'  payable  at 
the  rate  of  V»-»  percr-nt  per  annum 
Man:ui  VV   Pwfiu 

|FK  l)o(,  W-NITO  Pilp<<  ^  2  «»  n  45  «ml 
WLUNO  COOB  «10-4»-M 


Intamal 

I  C>a4agattao  Oii«ar  No.  ft7 1 

DvtagMoa  of  Authority 

AOCNCr:  Intemal  ftewnue  Service 

TreHRury. 

ACTKHC  Delw^tkjn  ni  Authonty 


BUMMAMV:  L^-le^Mlion  Order  07  ii 
revised  to  delegate  ta  the  ABtistant 
ComnussMMier  (intetnatianal)  the 
authority  ki  act  as  the  Competent 
Authority  under  the  tax  convfRtioos  of 
the  United  ^iatm  The  text  of  lh« 
delngatinn  ar^er  appear*  below. 
■FFSCZnn  fMnc  March  2.  1968. 
ram  rvmnmm  WFomaaTioii  contact: 
Richartl  Rio.  Offioe  of  Tax  Trrnty  «tnd 
Technical  Services.  IN  T  3,  P  O  Box 
443-'4,  Waahmfltom.  DC  2002«-437>«, 
lelepbmie  aitt-»7-4'^2  [not  a  toJI-free 
rail) 

Order  No  97(Rev.  28) 

FffiM  tive  date    .Vlan  h  2.  \9S9 

Closing  Ayeamaaita  Concseniing  latanial 

Revenue  Tax  Liability 

j.-Xmended  and  Supplemented  by 
Delejjation  Order  Nu  ^^5\ 

IHirsuan!  to  authority  granted  to  the 
(ioir.iTuaaianer  of  ialemdl  Revenue  by  26 
CFR  Mn  :-121-l|a|   Treasury  Order  No 
rvO-O"  Treasury  Order  No   15()-09;  and 
I  reasury  Order  No   150-17,  Hub|ect  to 
the  tranafer  (if  aut^ionty  covered  m 
Ireasury  OtJer  No.  12tMri.  as  moiltTied 
by  Tre^iaury  Order  No  150-2",  as 


revise. 1.  this  authortty  m  herpinafler 
delejjated 

1  The  Chief  Counsel  is  hereby 
authorized  in  cases  under  his, 'her 
)iin»diction  Ui  enter  into  and  approve  b 
written  aureement  with  any  person 
relating  to  the  Internal  Revenue  tax 
liabilrty  of  auch  peraon  for  t*f  the  person 
or  eatatp  for  whome  be /she  arts)  m 
respect  to  any  prospective  trnnhactions 
or  completed  transectione  if  the  request 
to  the  Chief  Counsel  for  delernimation 
or  ruhng  was  made  before  an\  affected 
rt-tums  have  bet-n  filed 

2  The  Associates  Chief  Counsel,  and 
the  .\.sst8tant  Commissioners 
iF^aminationl  and  (Intpmatinnal)  are 
hereby  aiithnnzed  to  enter  into  and 
approve  a  wnrten  agreement  with  any 
person  relating  to  the  Internal  Revenue 
t.ix  liability  of  such  person  (or  of  the 
person  or  estate  for  whom  he  'she  acts) 
for  a  taxable  period  or  periods  ended 
prior  to  the  date  of  agreement  and 
related  specific  items  affecting  other 
taxable  periods.  The  Assistant 
Commissioner  flntpmationaJ)  is  also 
auihonzed  to  enter  into  and  approve  a 
wntten  agreemerrt  with  any  person 
relating  to  the  latemal  Revenue  tax 
liability  of  su(.h  person  (or  of  the  person 
or  state  for  whom  be/nhe  acts)  with 
respect  to  the  perforraance  of  his/her 
functions  as  fhe  cckmpetent  authority 
under  the  lax  conventions  of  the  United 
States 

3  The  Aaaiataat  Co«irai«eioner 
(F.mpioyee  Plant  and  Exeinpt 
Orgaoizations)  is  hereby  atrthorrzed  to 
enter  into  and  aj^rove  a  wntlen 
agreemaat  with  any  peraon  relating  to 
the  Internal  Revenue  tax  liability  of  such 
person  (or  of  the  peraon  or  estate  for 
whooi  he/she  acts)  in  cases  under  his/ 
her  >uns(liction.  that  is.  in  respect  of  any 
transaction  uor^oeming  employee  plans 
or  exeaipt  ai<ganiEations. 

4  The  AastBlant  CoraDussionar 
(International):  Regional 
Commisaionen;  Regional  Counael. 
Assistant  Regional  (Commissioners 
(Examination):  Service  Center  Directors; 
District  Directors;  Chiefs  and  Associate 
Chiefs  of  Appeais  Offices;  and  Api>eal8 
Team  Chiefs  with  respect  to  his/her 
team  cases,  are  hereby  authorized  in 
cases  under  their  jurisdiction  [but 
excluding  cases  docketed  before  the 
United  States  Tax  Court)  to  enter  into 
and  approve  a  written  agreement  with 
any  person  relating  to  the  internal 
Revenue  tax  liability  of  such  person  (or 
of  the  peraun  ur  estate  for  whom  he/she 
acts)  for  a  taxable  period  or  periods 
ended  prior  to  the  date  of  agreement  and 
related  spectTic  items  affecting  other 
taxable  penods 


5.  The  Associates  Chief  Counsel;  the 
Assistant  Commissioners  (Employee 
Plans  and  Exempt  Organizations)  and 
(International);  Regional 
Commissioners;  Regional  Counsel; 
Chiefs  and  Associates  Chiefs  of  Appeals 
Offices;  and  Appeals  Team  Chiefs  with 
respect  to  his/her  team  cases,  are 
hereby  authorized  in  cases  under  their 
jurisdiction  docketed  in  the  United 
States  Tax  Court  and  in  other  Tax  Court 
cases  upon  the  request  of  Chief  Counsel 
or  his/her  delegate  to  enter  into  and 
approve  a  written  agreement  with  any 
person  relating  to  the  Intemal  Revenue 
tax  liability  of  such  person  (or  of  the 
person  or  estate  for  whom  he/she  acts) 
but  only  in  respect  to  related  specific 
items  affecting  other  taxable  periods. 

6.  The  Assistant  Commissioner 
(International)  is  hereby  authorized  to 
enter  into  and  approve  a  written 
agreement  with  any  person  relating  to 
the  Intemal  Revenue  tax  liability  of  such 
person  (or  of  the  person  or  estate  for 
whom  he/she  acts)  in  cases  under  his/ 
her  jurisdiction,  and  to  provide  for  the 
mitigation  of  economic  double  taxation 
udner  section  3  of  Revenue  Procedure 
64-54,  C.B.  1964-2, 1008,  under  Revenue 
Procedure  72-22,  C.B.  1972-1,  747,  and 
under  Revenue  Procedure  69-13.  C.B. 
1969-1.  402,  and  to  enter  into  and 
approve  a  written  agreement  providing 
the  treatment  available  under  Revenue 
Procedure  65-17,  C.B.  1965-1,  833. 

7.  The  authority  delegated  herein  does 
not  include  the  authority  to  set  aside 
any  closing  agreement. 

8  Authority  delegated  in  this  Order 
may  not  be  redelegated,  except  that  the 
Chief  Counsel  may  redelegate  the 


authority  contained  in  paragraph  1  to 
the  Associates  Chief  Counsel,  the 
Deputy  Associate  Chief  Counsel 
(International),  and  to  the  technical 
advisors  on  the  staff  of  the  Associate 
Chief  Counsel  (Technical  and 
International)  for  cases  that  do  not 
involve  precedent  issues;  the  Assistant 
Commissioners  (Examination)  and 
(Intemational)  may  redelegate  the 
authority  contained  in  paragraph  2  of 
this  order  to  the  Deputy  Assistant 
Commissioners  (Examination)  and 
(Intemational);  the  Deputies  Chief 
Counsel  may  redelegate  the  authority  in 
paragraph  2  of  this  Order  but  not  lower 
than  the  Deputies  Associate  Chief 
Counsel;  and  the  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations]  may  redelegate 
the  authority  contained  in  paragraph  3 
of  this  Order  to  the  Deputy  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations)  and  to  the 
Technical  Advisors  on  the  Staff  of  the 
Assistant  Commissioner  (Employee 
Plans  and  Exempt  Organizations)  for 
cases  that  do  not  involve  precedent 
issues;  Service  Center  Directors  and 
Director.  Austin  Compliance  Center  may 
redelegate  the  authority  contained  in 
paragraph  4  of  this  Order  but  not  below 
the  Chief,  Examination  Support  Unit 
with  respect  to  agreements  concerning 
the  administrative  disposition  of  certain 
tax  shelter  cases;  and  not  below  the 
Chief,  Windfall  Profit  Tax  Staff  Austin 
Service  Center  or  Austin  Compliance 
Center  with  respect  to  entering  into  and 
approving  a  written  agreement  with  the 
Tax  Matters  Partner/Person  (TMP)  and 
one  or  more  partners  or  shareholders 


with  respect  to  whether  the  partnership 
or  S  corporation,  acting  through  its  TMP, 
is  duly  authorized  to  act  on  behalf  of  the 
partners  or  shareholders  in  the 
determination  of  partnership  or  S 
corporation  items  for  purposes  of  the  tox 
imposed  by  Chapter  45,  and  for 
purposes  of  assessment  and  collection 
of  the  windfall  profit  tax  for  such 
partnership  or  S  corporation  taxable 
year.  The  Assistant  Commissioner 
(International)  and  District  Directors 
may  redelegate  the  authority  contained 
in  paragraph  4  of  this  Order  but  not 
below  the  Chief  Quality  Review  Staff/ 
Section  with  respect  to  all  matters,  and 
not  below  the  Chief  Examination 
Support  Staff/ Section,  or  Chief  Planning 
and  Special  Programs  Branch /Section, 
with  respect  to  agreements  concerning 
the  administrative  disposition  of  certain 
tax  shelter  cases,  or  Chief  Special 
Procedures  function,  with  respect  to  the 
waiver  of  right  to  claim  refunds  for 
those  responsible  officers  who  pay  the 
corporate  liability  in  lieu  of  a  100- 
percent  penalty  assessment  under  IRC 
6672.  To  the  extent  that  the  authority 
previously  exercised  consistent  with  this 
Order  may  require  ratification  it  is 
hereby  affirmed  and  ratified. 

9.  Delegation  Order  No  9"  (Rev  27). 
effective  October  31, 1987.  is  hereby 
superseded. 

Approved: 
Charles  H.  Brennan, 
Deputy  Commissioner  (Operations). 

Date:  February  14. 1989. 
[PR  Doc  8tt^995  Filed  ^-2-89:  845  am] 
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Sunshine  Act  Meetings 


Th«    •ecftoo   of   Vrm   FEDERAL    FIEC3ISTEH 
contMN*   fiofeoaa  o(   mcMMnga   puMahwj 
under   the     Ciowmmanl   in   fh«   Sur««#no« 
Act      (Pub     L    O.t-408)    5    use     552t)<»M3) 


cotMMOomr  PUTunas  tkaimmo 

COMMISSION 

TIME  AND  DATE  laOO  a  jn  ,  Tuo««iiiy 
March  21.  IttBU- 

PLACC:  2Uaj  k  St  NW  .  Wuihtn^toa.  DC 
Hlh  Floor  tkxiniii^  KtHJm 

tmnm.  Qos«d 

MATTWIS  TO  Ml  OOMaHMHKD: 

Knf<>r<«niBnt  fn«ftCT9 
CONTACT  PtWON  PON  WONf 

inponmatkin:  lean  A  YVebt)   254-6-714 
)e«n  A.  Wabb. 

.'vi  .TTi,"!  of  the  CiUinnt.isii'n 

|^■K  Uoc   8»~6l)«5  Kiled  3   I  «)  12  J5  pml 

MLUNQ  COM  AMI-AMi 

FCOCRiM.  ■IMC  SAMTTV  ArMO  MSALTM 
Rf  View  COMMISSION 

Ki'bnjnry  27   TH6i 

T1MB  M*0  OATS;  lfW)0  fl  m     WtHlnftiiny 

March  1    UW'I 

PLACE:  RiHini  04X)    l'':Wl  k  Strp.'t,  \W  , 

WnshinKton,  DC 

STATUS:  C^eii 

MATTIRS  TO  St  COMSKMMtiX  The 

Commission  will  hear  onil  rtr)iunifnt  on 

the  following 

1    hlitrfnf  M'ninx  '.'.'nrpcr;    !r.      Ikn'krl 
Ni)    CKNN  HM~2H"   R    |1ssu.-b  liu  iu.ic  wh.'tht-r 
lh»*  mimiFii'itrnnvH  Uw  luiixf  errcii  .i; 
I  iini  luihii>j  tliHl  iht*  i)[)«Tnhir  vini,i!fil  mi  (TK 
''5  l^m    d  miiiiilMtnry  HHfcty  ^tiindnni    icniinx 
with  I'Hi  /tp»*wHy»i  rtiui  »"m  .i^f  *.i*  ii;*;t*s  ' 

Any  ptTs.in  intctuiinx  hi  ii'tfiui  this 
hctirnig  v%ho  rtMjuirfs  s[ii-(  i,i! 
(!(:(, »'ssihili!v  fi'iiturcs  iip.ti   nr  .iwiiiiiri, 
Muis,  Hic  h  Hs  sirfii  la!i»;;.,ixt'  ir^tr'prftrrs 
niiis!  Hiforni  the  (^irnnuss.  w.  •.■:  ddvHi'.i  «■ 


of  those  needs  Subject  to  29  CFR 
270e  150^(iK8)  and  2706  WO{<i) 

TiMf  ANOOATl:  Immediately  ruliowmg 
ornl  argument 

STATUS:  Cloted  Khir«u«rH  to  5  U-S.C. 

552h(r|(10)| 

MATTIRS  TS  «C  COttSIOCNCO:  The 

C^wnimmsion  will  consider  the  following 

1  F''ram:f  i>f,r.ii\g  Curupciny.  Inc..  Docket 
No    f'KNN  m-ZiT  R   fSe«  dt)ove) 

2  VXfstyt'-.cinfrgypn'pertifS.  Docket 
Nog  PIWW  8S-42-R.  iitc  (Issuei  include 
corwidanitTOTi  of  fhe  operator  t  fVUtitm  for 
Duiirfltionary  SAvttMw  | 

It  was  determmed  by  a  uaanimuus 
vote  of  Commisaioaers  thai  theae  issues 
be  cuAMdaved  in  cioAed  seiaKio  and  tiial 
no  eHrber  announcement  of  the  meeting 
WHS  posifble 

CONTACT  WWSOU  MM  MOm  SVO:  ^an 

F.ll.-n.  (aaa|«a3-66aB/lBU2)  56«-2673  for 
Tl)U  fteiry 


NATIONAL  MSDIATION  SOARD 

TIME  ANB  SATC:  2:00  p  m    Wednesday. 
M>tfT:h  &  IWM 

Pt-ACC  Board  fVannR  Room  8th  Floor. 
142S  K  Street.  NW  .  Wa»hinj?ton.  DC 

STATVIS:  Op«n 

MATTSRS  TO  BC  CONSIPSRSD: 

1  R.ilificMlnxi  of  the  [ionrd  at  linns  taken 
hv  ni'iiition  v'i':r!ij  duruiij  Ffl'ruar\  IWSI 

2  t  t'her  pnr^niy  niMttcrs  whii.h  mH\  tome 
tx't  •'■•■  the  tioHrd  for  whi^  h  nntiijp  wii  be 
^:vr::  Hf  the  enr*'*'**!  pr'if  ';    rtttie  t::'^-- 

SUPPIXMENTARV  INFORMATION:  Copits 
of  the  aionthlv  reptirt    ^f  the  H^'  ird  s 
iint.ition  voting  HI  ti>)n.s  v\  lii  ix   i\\  Hilahic 
frurn  the  F.xtM  utue  Dirntor  s  cdtirp 
fuiiiiw  mx  the  nu'ft:n«. 
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CONTACT  PCRSON  POR  MORS 

INP0RMAT10N:  Mr  Charles  R  Barnes 
Executive  Director,  Tel  (202)  523-5920. 

Date  of  Notice  Febimry  28  19«e 
WUUmbA.  UM. 

Assistant  EM»outive  CkraLUn  MatinrKil 
ModuitioB  Board 

[Y9.  Q>tc  &^-f,\22  FUed  »-l  -t»  3  46  tnii| 
MUJNOeOIX  71l»-*«-« 


NATISWAL  SCKMCC  BOARD 

DATl  AND  T»ir  Marrh  T~,  19W- 
8:30  am  Closed  Se««ioT: 
9-m  am.  Op«Ti  Senion 

Pl>CC:  National  Science  Fauruiu'ion. 
1800  G  ^reet.  NW.,  Rcxim  540. 
WashinKtcn.  DC  205,50 

STATUS: 

M««t  of  Ihw  meetinj  wiit  be  apen  to  the 
public. 

F'arl  of  tKu  mrelin^  wiU  be  oJoned  tu  the 
public 

MATTERS  TO  BE  COWSIDBRED  MARCH  1  7: 

Closi'd  Session  fH:30  a  m  to  »iX)  a  ni  I 

1  Minute* — February  1989  Meeting 

2  f<fSB  and  NSFSlaP  Nominee* 

3  Alan  T  Watennim  Award 

4  Grunl*  and  Cortracte 

Cypen  Session  (9  ilO  a.m  to  UJOo.ni.j 

5  Chairman  8  Report 

6  Mmuto» — February  198H  Meeting 

7  Director's  Report:  (a)  Annual  Report  on 
NSF  Uie  of  Peer  Review,  (!>)  Report  on 
N.itional  S<:ience  A  TechnoloRV  Week 

8  Presentation  by  Dr  Sb.irley  M(  B«y 
"Re(.ruilment  and  Retention  of 
Minorities.  Women,  and  Persons  \M!h 
DiSrttnlities  :nto  Science  and  Kngini'cnnn 
Ki.-|.is- 

y  Other  Business 
Thomas  I'tx^i*, 
E\iH  ;  •  .(•  Of^;rer. 

\\-lK  H'X    m-h\  Ki  Tiled  .VI  m  4  0,!  p  n  \ 
WLUMG  COOe   7iii-01-«i 
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UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Qukl«lin«t  for  United 
States  Couite 

AOeNCv:  lulled  Slates  Sentt-rK  in« 

I  orTuiuHsion. 

action:  Notice  of  proposed  amendments 

tini!  fiiiditiiinf  !  1  siT.Icni  \nn  miul»"linf», 
puiK  \  .Ht,i!f';:;cr,'',  tiii.i  i  DiiKlirr.I.iry 
Rf(ju»'8t  for  public  comment.  Notice  of 


•umikiary:  ity  viii.' .if  tv-Oon  February 

14.  19B9.  the  Cdiiifnission  voted  to 
prnmulKrtle  iind  Hutmiil  to  the  Conxr»'8s 
US  rt-Knlnr   pfrm.int'nl  Hmt-ndments  the 
Xrmip  of  tfmpor.i-v  -inii'ndnii'nl.H  that 
took  effect  |unt.'  Z!).  ia««.  See  5J  FK 
15532-36  (April  29.  1968).  The 
Commission  i.s  now  considering  a 
minitier  of  furihi-r  amendments  and 
additions  to  the  sentenfing  j^uulehnes. 
pohty  statements  and  commentary 
Ihesc  proposals,  or  a  synopsis  of  issues 
to  be  addressed,  are  set  forth  below 
The  Commission  may  report  these  and 
other  regular  amendments  to  the 
Consress  on  or  before  May  1, 1989. 
.Alternatively,  or  additionally,  the 
Commission  may  elect  to  promulsate  as 
temporary  amendments  certain  of  these 
proposals  pertaining  to  changes  in  law 
enacted  by  the  100th  Congress.  Public 
comment  is  sought  on  all  proposals, 
alternative  proposals,  and  any  other 
aspect  of  the  sentencing  guidelines, 
poliry  statements  and  commentary. 
DATIS:  Public  comment  should  be 
received  by  the  Commission  no  later 
than  Apnl  14,  1989.  in  order  for  it  to  be 
considered  by  the  Commission  in  the 
promulgation  of  the  next  set  of  regular 
amendments  due  to  the  Congress  by 
M.iv  1.  1^W9.  The  Commission  plans  to 
f   i|d  a  public  hearing  on  April  7.  1989  in 
ih.'  (  tremonial  Courtroom  of  the  United 
S'  I'l  s  (■.•urlhouse  in  Washington.  DC, 

;     !  .        i;id  any  other  proposed 
.i;!'.i  M-lii^'Jits. 

AOonESS:  Comments  should  be  sent  to 
I  !  '.  !  S'  lies  Sentencing  Commission, 
1  111  I'cimsylvanid  Avenue,  NW  .  Suite 
I4ti()  W.iMhiiiKtnn.  DC  IIIUKM.  Attn: 

I'ulllu    (  ,<'!11!"'>;'' 

rOn  FUMTHER  INFORMATION  CONTACT: 

iViul  k   Martin,  Commuui   .iin us 
i  lirc(  tor  ■Iclt-phonc  |Jii.:M)<)J  titUU) 

CUPVLEMCNTARV  INFORMATION:  The 

t  nitiHJ  Stiili'H  Scnli't^c  m>j  (  ommission  is 
..n  indt-pendcnt  axeiu  y  in  tfu'  |udu:i,d 
I'Ttim  h  of  the  U.S.  Government  Thi- 
(.ommission  is  empowered  tiy  28  L'.S  C. 
•'M4(,))  to  promulgate  sentencing 
Kuidi'lmfs  and  policy  statements  for 
I  fdcr.il  sentencing  courts.  The  statute 
I  irthcr  dirt'i  N  tlic  ('uniniissuin  to 
\  '"nodically  review  and  revise 


guidelines  previously  promulgated  and 

authorizes  it  to  submit  guideline 
amendments  to  the  (Congress  no  later 
thtin  the  first  day  of  .May  eac  h  year  See 

28  r  s  ( ;  W4  I  o )'  I  p  I 

Ordinarily,  the  .Administrative 
IVocedure  Act  rulemaking  requirements 
are  inapplicable  to  judicial  agencies; 
however  28  U  S  C  994(x|  makes  the 
AdniiruslrHMve  l*ro(  edure  Ai  t 
rulemaking  provisions  of  5  V  S  C  553 
applicable  to  the  promulgation  of 
sentencing  guidelines  bv  the 
Commission 

Consideration  of  Promulgation  of 
Certain  Amendments  as  Temporary 

The  (.Commission  has  linuted  authority 
under  section  21(a)  of  the  Sentencing 
A(  t  of  1987  (Pub  L  UXV-182.  Dec.  7. 
iwr)  to  adopt  temporary  guidelines  or 
amendments  when  the  Congress  creates 
new  offenses  or  amends  existing 
cnminal  statutes.  A  number  of  the 
amendments  proposed  below  are  in 
response  to  enactments  of  the  100th 
Coiivtrcis.  su(  h  as  the  AnliT)ru«  Abuse 
A'  I  of  li)H8  (l\ih   L,  l(l<V-*.i!>().  Nov.  18. 
mHH]   If  the  Commission  elects  to 
exercise  its  section  21(a)  temporary 
guideline  promulgation  authority,  it 

CO'.M  ;i',t  inln  effei  t  Sotne  or  all 
ati;T':..!!!;'';rs  :'!  plene:;  1  .r;>;  rr(  entlv 

enacted  legislation  prior  lu  the 
expiration  of  the  18<)-day  period  of 
C<ingre8Sional  review  that  applies  to  all 
regular  amendments  promulgated  under 
28  US  C  9»4(p).  If  it  follows  that  course 
of  action,  the  Commission  couKi 
simultaneously  submit  the  amendments 
to  the  Congress  as  regular  amendments 
The  Commission  specifically  invites 
comment  on  which,  if  any,  of  the 
proposals  below  should  he  promulgated 
as  temporary  guidelines  under  the 
authority  of  section  21(a)  of  the  1987 
Sentencing  Reform  Act 

Kormat  of  Proposed  Amendments 

F*roposed  amendments  are  presented 
se()uentially  by  section  of  the  Guidelines 
Manual  to  whii  h  they  pertain   A  cross 
refer»"nce  note  is  provided  for 
amendments  that  affect  more  than  one 
section  of  the  Ciuidelines   F.ach 
amendment  is  followed  hv  a  statement 
explaining  the  reason  for  the 
amendment.  For  some  proposals, 
additional  explanatory  material  is 
provided  immeeiiately  following  the 
statement  of  purpose 

The  [imposed  amendments  are 
presented  in  three  formats   First,  the 
ma|ority  of  the  amendments  are 
proposed  as  specific  changes  in  a 
guideline   policy  statement  or 
commentary   S«'c ondly,  for  some 
amendments  the  Commission  has 
published  alternative  means  of 


addressing  an  issue.  Commentators  are 
encouraged  to  state  their  preference 
among  listed  alternatives  or  to  suggest  a 
new  alternative  Thirdly,  the 
Commission  has  highlighted  certain 
issues  (generally  relating  to  recently 
enacted  legislation)  and  invites 
suggestions  for  specific  amendment 
language  To  help  focus  comment,  one  or 
more  proposals  are  presented  as 
examples  for  some  of  these  issues. 

Amendments  of  Special  Note 

The  Commission  has  not  attempted  to 
categorize  proposed  amendments  as 
substantive  changes  in  policy  or  merely 
technical  or  clarifying  in  nature.  Certain 
amendments,  however,  are  in  the 
Commission's  opinion  of  particular 
significance  in  terms  of  their  potential 
policy  impact  and/or  because  of  the 
Commissions  desire  for  public  comment 
on  identified  issues,  alternative 
proposals,  or  illustrative  solutions 
These  amendments  of  special  note  are: 
50  (Robbery).  96  (Continuing  Criminal 
Knterprise),  119  (Fraud  and  Deceit),  243 
(Career  Offender).  247  (Chapter  Five. 
Part  A— Sentencing  Table),  and  260 
(Home  Detention), 

.Availability  of  Supporting  Data 

With  respc(  t  to  proposed  amendment 
5().  pert. lining  to  the  guideline  for 
rolihery,  amendment  119,  pertaining  to 
the  guideline  for  certain  fraud  offenses, 
and  amendment  243,  pertaining  to  the 
"(.areer  offender"  guidelines,  the 
Commission  is  preparing  reports 
sumni.irizmg  and  analyzing  pertinent 
senlem  ins  data   F*rior  to  the  April  7, 
1989  public  hearing,  the  Commission 
expects  to  have  these  reports  available 
in  preliminary  form  at  its  offices  for 
review  by  interested  persons. 

Scope  of  Public  Comment 

While  the  amendments  below  are 
spei  ifically  proposed  for  public 
cimiment  and  possible  submission  to  the 
Congress  by  May  1.  1989.  the 
Commission  emphasizes  that  it 
welcomes  comment  on  any  aspect  of  the 
sentencing  guidelines,  policy  statements, 
and  (  ommentary,  whether  or  not  the 
subject  of  a  proposed  amendm<'nt 
Pursuant  to  28  US  C.  994(o).  the 
Commission  is  directed  to  periodically 
"review  and  revise  (the  (Guidelines),  in 
consideration  of  comments  and  data 
coming  to  its  attention  "  The  same 
statutory  proviaion  further  directs 
specific  institutional  representatives  and 
groups  within  the  Federal  cnminal 
justice  system  to  submit  to  the 
Commission  at  least  annually  a  written 
report  that  may  suggest  "changes  in  the 
guidelines  that  appear  to  be  warranted." 


The  Commission  invites  any  of  the 
institutional  groups  listed  in  section 
994(o)  who  have  not  previously 
submitted  a  report  to  the  Commission  to 
make  such  a  report  in  conjunction  with 
this  solicitation  of  public  comment. 

Aulhorily:  28  U.S.C.  994  (a),  (o).  (p).  (x); 
section  21(a)  of  the  Sentencing  Act  of  1987 
(Pub  I,  100-1B2) 

WUliam  W.  WiliLiu,  Jr.. 

Chairman 

Chapter  One,  Part  A,  Section  4(b) 
Departures 

1.  Proposed  Antendnient:  Chapter  \, 
Part  A  (4)(b)  is  amended  in  the  first 
sentence  by  deleting  "'   *   '  that  was" 
and  inserting  in  Ueu  thereof  "of  a  kind, 
or  to  a  degree,". 

Rnason  for  Amendment:  The  purpose 
of  this  amendment  is  to  conform  the 
quotation  to  the  statute,  as  amended  by 
section  3  of  the  Sentencing  Act  of  1987. 

2.  Proposed  Amendment:  Chapter 
One,  Part  A.  section  4(b)  is  amended  in 
the  second  sentence  of  the  last 
paragraph  by  deleting  "Part  H"  and 
inserting  in  lieu  thereof  "Part  K 
(Departures)",  and  in  the  third  sentence 
of  the  last  paragraph  by  deleting  "Tart 
H"  and  inserting  in  lieu  thereof  "Part  K". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

3.  Proposed  Amendment-  Chapter 
One.  Part  A.  section  4(b)  is  amended  in 
the  first  sentence  of  the  fourth 
paragraph  by  deleting  "three"  and 
inserting  in  lieu  thereof  "two";  in  the 
fourth  peregrapfa  by  deleting:  "The  first 
kind,  which  *vill  most  frequently  be 
used,  is  in  effect  an  interpolation 
between  two  adjacent,  numerically 
oriented  guideline  rules.  A  specific 
offense  characteristic,  for  example, 
might  require  an  increase  of  four  levels 
for  serious  bodily  injury  but  two  levels 
for  bodily  injury.  Rather  than  requiring  a 
court  to  force  middle  instances  iirto 
either  the  "serious"  or  the  "simple" 
category,  the  guideline  commentary 
suggests  that  the  court  may  interpolate 
and  select  a  midpoint  increase  of  three 
levels.  The  Commission  has  decided  to 
call  such  an  interpolation  a  "departure" 
in  light  of  the  legal  views  that  a 
guideline  providing  for  e  range  of 
increases  in  offense  levels  may  violate 
the  statute's  25  percent  rule  (though 
other  have  presented  contrary  legal 
arguments).  Since  interpolations  are 
technically  departures,  the  courts  will 
have  to  provide  reasons  for  their 
selection,  and  it  wilt  be  subject  to 
review  for  "reasonableness"  on  appeal. 
The  Commission  believes,  however,  that 
a  simple  reference  by  the  court  to  the 
"mid  category"  nature  of  the  facts  will 


typically  provide  sufficient  reason  It 
does  not  foresee  serious  practical 
problems  arising  out  of  the  application 
of  the  appeal  provisions  to  this  form  of 
departure.";  in  the  first  sentence  of  the 
fifth  paragraph  by  deleting  "second" 
and  inserting  in  lieu  thereof  "first ';  and. 
in  the  first  sentence  of  the  sixth 
paiagraph  by  deleting  "third"  and 
inserting  in  lieu  thereof  "second '. 

Reason  for  Amendment:  This 
amendment  eliminates  references  to 
departure  by  interpolation  from  Chapter 
One  of  the  Guidelines  Manual.  Related 
amendments:  17  (§  2A2.1);  19  (§  2A2.2); 
25  (§  2A3.1);  29  (§  2A4.1);  51  (§  2B3.1):  54 
(§2B3.2):andl08(§2E2.1). 

Additional  Explanatory  Statement: 
The  Commission  has  reviewed  the 
discussion  of  interpolation  in  Chapter 
One,  which  has  been  read  as  describing 
"interpolation  '  as  a  departure  from  an 
offense  level  rather  from  the  guideline 
range  established  after  the 
determination  of  an  offense  level.  The 
Commission  concluded  that  it  is  simpler 
to  add  intermediate  offense  level 
adjustments  to  the  guidelines  in  the 
cases  where  interpolation  is  most  likely 
to  be  considered  (i.e.,  degree  of  bodily 
injury).  This  amendment  is  not  intended 
to  preclude  interpolation  in  other  cases; 
where  appropriate,  the  court  will  be  able 
to  achieve  the  same  result  by  use  of  the 
regular  departure  provisions. 
§1B1.1    Application  Instructions 

4.  Proposed  Amendment:  Section 
iBl.l(a)  is  amended  by  deleting 
"guideline  section  in  Chapter  Two  most 
applicable  to  the  statute  of  conviction" 
and  inaerting  in  lieu  thereof  "applicable 
offense  guideline  section  from  Chapter 
Two",  and  by  deleting:  "If  more  than 
one  guideline  is  referenced  for  the 
particular  statute,  select  the  guideline 
most  appropriate  for  the  conduct  of 
which  the  defendant  was  convicted.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  and  conform  the  language  to 
§  IBI.2. 

5.  Proposed  Amendment:  Section 
iBl.l(e)  is  amended  by  deleting 
immediately  following  the  period  at  the 
end  of  the  first  sentence;  "The  resulting 
offense  level  is  the  total  offense  level'. 

Section  iBl.l(g)  is  amended  by 
deleting  "total",  and  by  inserting 
"determined  above"  immediately 
following  "category". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
guideUne.  The  last  sentence  of  §  iBl.lfe) 
and  the  use  of  "total  offense  level"  in 
§  iBl.l(g)  combine  to  produce  a 
technically  inaccurate  instruction.  It  is 
not  the  total  offense  level  of  subsection 
(e).  but  rather  that  level  as  adjusted  by 
any  offense  level  adjustments  from 


Chapter  Four.  Part  B  (see  subsection  (f)) 
that  IS  used  m  subsection  (g). 

6  Proposed  Amendment:  TTie 
Commpntar\  to  |  IBI  1  captioned 
'.Application  Notes"  is  amended  in  Note 
1(c)  by  deleting  "firearm  or  other 
dangerous  weapon"  and  inserting  in  lieu 
thereof  "dangerous  weapon  (including  a 
firearm)". 

The  Commentary  to  §  iBl  1  captioned 
"Application  Notes"  is  amended  in  .Note 
Ijg)  is  amended  by  deleting  "firearm  or 
other  dangerous  weapon"  wherever  it 
appears  and  inserting  m  lieu  thereof 
""dangerous  weapon  (including  a 
firearm)"'. 

Reason  for  Amendment.  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentarv.  Related  amendment:  16 
(§2A2.1). 

7.  Proposed  Amendment:  The 
Commentary  to  §  iBl.l  captioned 
"Application  Notes'"  is  amended  by 
inserting  as  an  additional  note  the 
following: 

"5  In  the  case  of  a  defendant  suh)ect  (o  a 
sentence  enhancement  under  18  I'.S  C  3147 
(Penalt>  for  an  Offense  Committeci  While  on 
Release)  see  J  2)1.7  I  (Commission  of  Offense 

While  on  Releaw:') '" 

Reason  for  Amendment:  Jo  clarify  the 
treatment  of  a  specific  enhancement 
provision. 

§  lBl.2    Applicable  Guidelines 

8.  Proposed  Amendment:  Section 
iBl^(a)  is  amended  in  the  first  sentence 
by  deleting  "The  court  shall  app!>'"  and 
inserting  in  lieu  thereof  "Determine 
and  in  the  second  sentence  by  deleting 
"the  court  shall  apply"  and  inserting  in 
lieu  thereof  "determine",  and  b\  deleting 
"guideline  in  such  chapter"  and 
inserting  m  lieu  thereof  "offense 
guideline  section  in  Chapter  Two". 

Reason  ^or  Amendrrtent.  The  purposes 
of  this  amendment  are  to  clarify  the 
guideline  and  to  make  the  phraseology 
of  this  subsection  more  consistent  with 
that  of  §§  IBI  1  and  iBl  2[b) 

9.  Proposed  Amen^me.i!.  Section 
lBl.2(a)  is  amended  in  the  first  sentence 
by  inserting  immediately  before  the 
period  "(i.e.,  the  offense  conduct 
charged  m  the  count  of  the  indictment  or 
information  of  which  the  defendant  was 
convicted)". 

The  Commentary  to  §  lBl.2  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting  the  second  and  third 
sentences  of  the  first  paragraph  and 
inserting  in  lieu  thereof  the  following; 

"As  a  general  rule,  the  court  x  to  use  the 
guideline  »ectior.  from  Chapter  Two  mri»( 
applicable  to  the  offensf  of  conMctior.  TTie 
Statutory  Index  (Appendtx  A    provines  e 
listing  to  assist  in  this  determinalion  When  a 
particular  statute  proscriiiec  only  a  onftle 
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type  of  cnminal  ronducl.  th**  offi»n»«  of 
("onvittion  and  the  conduct  proscribed  by  lh«i 
ilHlulP  will  rnini  idtt   and  Ihent  will  be  only 
one  offenae  miidelini-  refarenc  «d    Wh»'n  a 

prtrticuUr  tutuic  pnncnbea  i  variety  of 
condvji  t  ihrtt  minht  ronntitule  the  iiub|e<  I  of 
dilfrrenl  offence  miidelint'i    the  court  will 
(Ir'iTmine  whii  h  nunlelior  teclion  apphe  i 
►i.nfd  u(M)n  the  n<ilun'  of  the  ofTenae  rondtn  I 
iliarged  in  the  i  mint  of  whk  h  the  defendant 
wag  convicted 

Reason  for  Amendment.  The  puipose 

of  this  Hmctiiimfnl  \n  tn  cltirify  tin- 
guideline  auA  Cummenttiry 

10  /•'-■  /'"sn/  Amendment:  Section 
iBl  2|ri)  IS  .mi»'riii»'d  by  deU-tinR- 

Similarly   slipulHtunis  to  Hilditional 
offenses  nrv  trftitcii  hs  if  the  drfcnil.inl 
hiid  been  ((unii  tcii  of  separtile  counts 
chrtrxinx  those  nlfenset.", 
and  by  infcrtinK  !hf  fullowlna  addltlnnnl 
suSisections 

'  ((  )  A  ciinvii  lion  by  a  plfn  of  i^niltv  or 
nolo  contenderp  c.i>ntrtinin)<  n  slipiildtion 
that  specifically  establishes  the 
commission  of  addition.il  offei-.scls) 
shall  be  treali'd  as  if  the  defendant  had 
been  convicted  of  adilitional  crounlltl 
charyinx  those  offeiiseh) 

"(d|  A  convicfuin  on  h  count  charxing 
a  conspiracy  to  commit  morv  than  one 
offense  shall  \y«  trwaled  as  if  the 
defendant  had  tn-en  convu  led  on  a 
si'parate  count  of  cunspirai  y  for  eat  h 
offense  that  the  liefendant  (  (jnspired  to 
commit.  '. 

The  Commentary  to  |  lBl-2  captioned 
".Application  Notes"  is  amendetl  in  the 
si'cond  paragraph  of  .Note  1  b\  deletm>< 

Similarly    if  the  dpfen<tant  plead*  guilty  to 
one  rubbery  but  admita  the  elem<-nl(  uf  Iwu 
additional  robberies  at  part  of  ■  plea 
aiireement.  the  guideline  applicable  to  Ihre ^ 
robbehtts  Is  to  bi«  applied. '. 

And  by  inserting  as  additional  Notes  the 
(clluwing: 

"4.  SubsecHoni  (c)  and  |d|  addm* 
I   "  'Jiiislancea  In  which  the  prnvtaions  of 
(  S*ipier  Thn^.  Pari  0  (Mul'iple  Counfal  are 
lo  be  applied  althoutih  there  may  be  only  one 
'  "unt  of  conviction  Subsection  (r)  provides 
'  '  it  In  th«  case  of  a  tiipulation  lo  the 
I  '•mmission  of  additional  offente|»).  the 
k'iidelinea  are  to  t>e  applied  aa  If  the 
1  fendant  had  been  convicted  of  an 
.  iJiiiunal  count  for  each  of  tha  offanaM 
»''Pulaled.  For  example,  if  the  defendant  ta 
f  onvtctad  of  one  count  of  robbery  but.  as  part 
of  a  plea  aiireenient.  admit*  to  Ivaving 
committed  two  additional  robbartaa.  Iha 
Kuidelinaa  are  lo  be  applied  aa  if  the 
defendant  had  been  convicted  of  ihrfe  ( (i\inta 
of  robt>»Tv    Siiimei  tion  (il)  priividt-i  Ih.il  d 
convii  c.iti  on  »  i.onspirm  y  i.ouni  <  hdryinH 

•■<■,  irii  V  111    iminiii  more  Ihrtfl  one  offiMi»f 
iK  '.'••Hied  111  :f  lhi»  defendrfiil  had  l>oen 
(onvu  led  of  a  teparHle  ( ndipirni  y  itnirt  for 
eni  h  offiTiae  thai  hr  i  on«pirrd  to  tommil   For 
I"  simple   wherf  a  lonvK  lion  on  a  (inKle 
I  oiiiii  of  conapiriK  >  pnutiliihea  that  the 
li-lpiiildni  loniptred  to  f»immil  three 


robf>ene8.  the  guidelines  are  to  be  applied  as 
if  the  defendant  had  been  convicted  on  one 
count  of  conspiracy  to  commit  the  first 
n>til>ery.  one  count  of  conspiracy  to  commit 
the  te<  ond  robbery   and  one  count  of 
coiupirary  to  commi!  the  third  robbery 

5  Particular  cart-  must  tie  taken  m  applying 
«iit)»e(  tiiin  (dl  b<'c«u»e  there  are  cases  in 
wtih  h  the  jury  i  verdic  I  does  not  establish 
whi(  h  offensej^l  v»n»  the  ob|ect  of  the 
con.^pirscy   In  sui  h  caiiet,  subsection  |d) 
should  only  be  applied  wiih  respect  to  an 
otiiecl  offense  alleged  in  the  conspiracy  count 
if  the  court,  were  ii  jilsiriK  as  a  tner  of  fact. 
would  convict  the  defendant  of  conspinns  to 
commit  that  object  offense   For  example,  if 
the  defendant  is  convicted  of  a  conspiracy 
fount  al'eKins  that  he  conspired  to  commit 
two  hank  nibt)erie»,  fiut  there  is  insufficient 
evideni  e  lo  support  a  separate  conviction  for 
coinpiriicy  to  commit  fuie  of  the  rotit)enes. 
the  court  shtill  apply  ihr  jfimielmes  as  thouxh 
the  defendant  had  tieen  convicted  of  a  unfile 
1  ouni  of  cim^piracy  lo  commit  one  bank 
rntitiery   Note,  however   if  the  ot'iect  offenses 
•  p«'cifiei'  in  the  conspiracy  count  would  tie 
Uniuped  toyelher  under  |  M\  2{d\  (e  f|  .  ■ 
conspiracy  to  steal  three  government  checks] 
It  IS  not  nee  etsary  to  en^jaye  in  the  foregoing 
andlysis.  because  |  Uil  ,l|a|i;)  governs 
consideration  of  the  defendant  ■  conduct  " 

Reason  for  Amendment.  This 
amendment  creates  a  new  subsection 
(subsei  tion  (dl|  lo  specify  that  a 
(  onvution  of  conspiracy  to  commit  more 
than  one  offense  is  treated  as  if  the 
di'ffnciiint  had  been  convicted  of  a 
separate  conspiracy  count  for  each 
offen.HP  that  the  defendant  conspirfd  to 
f  omnut   The  current  m.stnif  tion  found 
only  at  Application  Nntc  9  of  }  31)1  2  is 
inaiieqiiHte  For  consistency,  matpnal 
nov^  contained  at  S  IBI  2  (a)  concemmfj 
itipulations  to  having  committed 
additional  offenses  is  moved  to  a  new 
siibsfclion  (subsection  (c)). 

There  are  cases  in  which  the  jury  s 
verdict  does  not  specify  how  many  or 
which  offenses  were  the  object  of  the 
conspiracy  of  which  the  defendant  was 
convicted.  Additional  commentary 
(Application  Note  5)  is  provided  to 
address  the  treatment  of  such  cases 
Related  amendment:  230  ({  3D1.2). 

Additional  Explanatory  Statement  in 
general,  the  offense  level  fur  conspiracy 
is  determined  by  referem  e  to  the 
offense  that  was  Ihe  of)|ecl  of  the 
conspiracy.  See  |  2D1  4.  }  2XM  A 
complication  arises  if  a  single 
conspiracy  count  alleges  more  than  one 
object  offense 

Currently   the  only  guidance  for  this 
situ.ition  IS  found  at  Application  .Note  9 
"f  i  3Ul  2.  That  commentary  instructs 
tfie  (  ourl  to  "treat  the  conspiracy  count 
as  if  It  were  sevend  counts  each 
I  hargmg  conspiracy  lo  commit  one  ol 
Ihe  substantive  offenses     This 
amendment  upgrades  that  instruction 
frnm  commentary'  to  a  guideline  and 


places  it  in  a  more  prominent  position  in 
the  guidelines  For  consistency,  material 
now  contained  at  S  iBl  2(a)  concerning 
stipulations  is  moved  to  new  subsection 

(c| 

Additional  commentary  (Application 
.Note  5)  IS  provided  to  address  cases  in 
which  the  jury's  verdict  does  not  specify 
how  many  or  which  offenses  were  the 
object  of  the  conspiracy  of  which  the 
defendant  was  convicted  Compare  U.S. 
v  fobnson.  713  F.2d  M3.  645-46  (llth 
Cir  1983)  (conviction  stands  if  there  is 
sufficient  proof  with  respect  to  any  one 
of  the  objectives),  with  ^'5  v,  Tarnupol, 
5fcl  F  2d  466  (3d  Cir  19"")  (failure  of 
proof  with  respect  to  any  one  of  the 
objectives  renders  the  conspiracy 
conviction  invalid) 

In  a  circuit  in  which  a  multiple- 
objective  conspiracy  conviction  does 
not  constitute  a  finding  that  the 
defendant  conspired  to  commit  each 
objective,  a  guideline  requiring  courts  to 
treat  a  multiple-objective  conspiracy 
conviction  as  though  the  defendant  had 
been  convicted  of  separate  conspiracies 
to  commit  each  objective  is 
unreasonable.  In  such  cases,  courts  may 
choose  to  employ  a  special  verdict 
procedure  to  ascertain  the  basis  of  the 
conviction.  Alternatively,  ludicial  fact- 
finding must  be  employed  when  Ihe 
jury's  verdict  does  not  determine  which 
otijectives  Ihe  defendant  i  onspired  In 
commit 

In  order  lo  maintain  consilient  \  vMih 
other  i  lBl.2(d)  delerminaiions,  ii 
appears  that  this  decision  should  be 
governed  by  a  reasorirtble  doutil 
stiiriii.ird   The  drtcmiiuilioii  itiai  a 
d'-fi  Tiiitin!  (  o:'. •-,':■  f,t  '<■  .h  i  oniplish  a 
p.irt.i.iildr  Lri.Ti.i.ul  olijcciive  is  unlike 
the  mere  enhancemeni  of  a  sentence 
because  of  the  presence  of  a  sentencing 
factor.  Rather,  it  is  the  equivalent  o(  a 
jury's  detcnnination  thai  the  defeiuiaiil 
engaged  m  a  separate  i:rime  (or  v\hich 
he  may  be  punished.  A  higher  standard 
of  proof  should  govern  ihe  creaiion  of 
what  is,  in  effect,  a  new  count  of 
conviction. 

Because  the  guidelines  do  noi 
explicitly  establish  standards  of  pruuf, 
the  proposed  new  application  note  calls 
upon  Ihe  court  to  determine  which 
offenst'lsj  was  the  objei  I  of  the 
conspiracy  as  if  it  were  '  siltmg  as  a  met 
of  fact  ' 

{  IBI  J    Relevant  Conduct  (Fuclors  that 

Determine  the  Guideline  RangrI 

11   Pwpospd Amendment  Section 
iBl  3  li  amended  by  deleting 

The  conduct  thai  \»  relevant  lo 
determining  the  applicable  guideline  range 
includes  that  set  forth  t>elow 


Section  lBl.3(b)  is  amended  by 

deleting: 

■(b)  Chapter  Four  (Criminal  History  and 
Criminal  Livelihood).  To  determine  the 
cnminal  history  category  and  the 
applicability  of  the  career  offender  and 
criminal  livelihood  guidelines,  the  court  shall 
consider  all  conduct  relevant  to  a 
determination  of  the  factors  enumerated  in 
the  respective  guidelines  m  Chapter  Four  ', 

and  inserting  in  lieu  thereof  the 
following: 

■|b)  Chapters  Four  (Criminal  History  and 
Criminal  Livelihood)  and  Five  (Determining 
the  Sentence)  Factors  m  Chapters  Four  and 
Five  that  establish  the  guideline  range  shall 
he  determined  on  the  basis  of  the  conduct 
and  information  specified  m  the  respective 
guidelines.". 

The  Commentary  to  §  lBl.3  captioned 
"Background"  is  amended  in  the  second 
paragraph  by  deleting  "Chapter  Four" 
and  inserting  in  lieu  thereof  "Chapters 
Four  and  Five ',  and  by  deleting  "that 
Chapter"  and  inserting  in  lieu  thereof 
'those  Chapters". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

12,  Proposed  Amendment:  The 
Commentary  to  S  lBl.3  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting: 

"If  the  conviction  is  for  conspiracy,  it 
includes  conduct  in  furtherance  of  the 
conspiracy  that  was  known  to  or  was 
reasonably  foreseeable  by  the  defendant.  If 
the  conviction  is  for  solicitation,  misprision 
or  accessory  after  the  fact,  it  includes  all 
conduct  relevant  to  determining  the  offense 
level  for  the  underlying  offense  thai  was 
known  to  or  reasonably  should  have  been 
known  by  the  defendant.", 

and  inserting  in  lieu  thereof: 

"If  the  offense  was  undertaken  in  concert 
v\ith  others,  whether  or  not  charged  as  a 
conspiracy,  it  includes  conduct  of  others  in 
furtherance  of  the  execution  of  the  offense 
that  was  reasonably  foreseeable  by  the 
defendant.  For  example,  where  Defendants 
A,  B.  and  C  engaged  in  a  robbery.  Defendant 
A  IS  accountable  under  this  guideline  for  an 
iniury  inflicted  on  a  teller  by  Defendant  B  or 
C  dunng  the  course  of  the  robbery,  even  if 
Defendant  A  did  not  enter  the  bank,  because 
such  an  injury  is  a  reasonably  forseeable 
result  of  the  commission  of  a  bank  rubbery.  A 
conspiracy  count,  however,  may  be  broadly 
worded  and  include  the  conduct  of  many 
participants  over  a  substantial  period  of  time 
In  suc'i  cases,  the  scope  of  the  offense,  for  the 
purposes  of  this  guideline,  is  not  necessarily 
the  same  for  every  participant.  For  example, 
where  Defendants  A  and  B  engaged  in  an 
ongoing  manhuana  importation  conspiracy  in 
which  Defendant  C  was  hired  to  off-load  a 
single  shipment.  Defendants  A,  B,  and  C  may 
be  included  in  a  single  count  charging 
conspiracy  to  import  marihuana  For  the 
purposes  of  determining  the  offense  level 
undei  this  guideline.  Defendant  C  is 


accountable  for  the  shipment  of  marihuana 
he  conspired  to  import  and  any  acts  or 
omissions  in  furtherance  of  the  importation 
that  were  reasonably  forseeable.  He  is  not 
accountable  for  prior  or  subsequent 
shipments  of  marihuana  imported  by 
Defendants  A  or  B  in  which  he  played  no  part 
and  from  which  he  was  to  receive  no  benefit 
because  those  acts  were  not  in  furtherance  of 
the  execution  of  the  offense  that  he 
undertook  with  Defendants  A  and  B  In 
contrast.  Defendants  A  and  B  are 
accountable  for  the  marihuana  imported 
during  the  entire  conspiracy  (v\'hich  was 
reasonably  forseeable  lo  them)  ana  any  other 
acts  or  omissions  in  furtherance  of  the 
execution  of  that  conspiracy  that  were 
reasonably  forseeable. 

"If  the  offense  was  a  solicitation, 
misprision,  or  accessory  after  the  fact, 
conduct  'for  which  the  defendant  would  be 
otherwise  accountable'  includes  all  conduct 
relevant  to  determining  the  offense  level  for 
the  underlying  offense  that  was  known  lo.  or 
reasonably  should  have  been  known  by.  the 
defendant.". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  that  the 
definition  of  relevant  conduct  excludes 
the  conduct  of  other  participants  that 
was  beyond  the  scope  of  (not  in 
fvrtherance  of)  the  jointly  undertaken 
offense  engaged  in  by  the  defendant.  At 
the  same  time,  the  amendment  clarifies 
that  this  definition  covers  conduct  of 
others  in  furtherance  of  a  jointly 
undertaken  offense  that  was  reasonably 
forseeable.  where  the  conviction  is  for 
the  underlying  offense. 

§  lBl.5    Interpretation  of  References  to 
Other  Offense  Guidelines 

13.  Proposed  Amendment  %  lBl.5  is 
amended  by  deleting  "adjustments  for", 
and  by  inserting  "and  cross  references" 
immediately  before  the  period  at  the  end 
of  the  sentence. 

The  Commentary  to  §  lBl.5  captioned 
"Application  Note"  is  amended  in  Note 
1  by  inserting  "and  cross  references" 
immediately  before  "as  well  as  the  base 
offense  level".  Reason  for  Amendment: 
The  purpose  of  this  amendment  is  to 
clarify  the  guideline  and  Commentary. 

14.  Proposed  Amendment-  The 
Commentary  to  §  lBl.5  captioned 
"Application  Note"  is  amended  in  Note 
1  by  deleting;  "If  the  victim  was 
vulnerable,  the  adjustment  from  §  3A1.1 
Vulnerable  Victim)  also  would  apply.". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  delete  an 
unnecessary  sentence.  No  substantive 
change  is  made. 

§1B1.9    Petty  Offenses 

15.  Proposed  Amendment:  Section 
lBl.9  is  amended  in  the  title  by  deleting 
"Petty  Offenses"  and  inserting  in  lieu 
thereof  "Class  B  or  C  Misdemeanors  and 
Infractions". 


Section  lBl.9  is  amended  by  deleting 

"(petty  offense)". 

The  Commentary  to  §  lBl.9  captioned 
"Application  Notes  is  amended  in  Ihe 
first  sentence  of  Note  1  by  deleting 
"petty  offense  "  and  inserting  in  lieu 
thereof:  "Class  B  or  C  misdemeanor  or 
an  infraction",  in  the  second  sentence  of 
Note  1  by  deleting  "A  petty  offense  is 
any  offense  for  which  the  maximum 
sentence  that  may  be  imposed  does  not 
exceed  six  months'  imprisonment."  and 
inserting  in  lieu  thereof  "A  Class  B 
misdemeanor  is  any  offense  for  which 
the  maximum  authorized  term  of 
imprisonment  is  more  than  thirty  days 
but  not  more  than  six  months;  a  Class  C 
misdemeanor  is  any  offense  for  which 
the  maximum  term  of  imprisonment  is 
more  than  five  days  but  not  more  than 
thirty  days;  an  infraction  is  any  offense 
for  which  the  maximum  authonzed  term 
of  imprisonment  is  not  more  than  five 
days",  in  the  first  sentence  of  .Note  2  by 
deleting  "petty  offenses"  and  inserting 
in  lieu  thereof  "Class  B  or  C 
misdemeanors  or  infractions",  in  the 
second  sentence  of  Note  2  by  deleting 
"petty"  and  inserting  in  lieu  thereof 
"such ',  in  the  third  sentence  of  Note  2 
by  deleting  "petty  offense"  and  inserting 
in  lieu  thereof  "Class  B  or  C 
misdemeanor  or  infracbon"  and.  in  Note 
3  by  deleting: 

"3.  All  other  provisions  of  the  guidelines 
should  be  disregarded  to  the  extent  that  thev 
purport  to  cover  petty  offenses  " 

The  Commentary  to  S  lBl.9  captioned 
"Background"  is  amended  by  deleting: 

"voted  to  adopt  a  temporary  amendment  to 
exempt  all  petty  offenses  from  the  coverage 
of  the  guidelines.  Consequently,  to  the  extent 
that  some  published  guidelines  may  appear  to 
cover  petty  offenses,  they  should  b>e 
disregarded  even  if  they  appear  in  the 
Statutory  Index", 

and  inserting  in  lieu  thereof: 

"exempted  all  Class  B  and  C  misdemeanors 
and  infractions  from  the  coverage  of  the 
guidelines". 

Reason  for  Amendment:  Section  7089 
of  the  Omnibus  Anti-Drug  Abuse  Act  of 
1988  revises  the  definition  of  a  petty 
offense  so  that  it  no  longer  exactly 
corresponds  with  a  Class  B  or  C 
misdemeanor  or  infraction.  Under  the 
revised  definition,  a  Class  B  or  C 
misdemeanor  or  infraction  that  has  an 
authorized  fine  of  more  than  $5,000  for 
an  individual  (or  more  than  $10,000  for 
an  organization)  will  not  be  a  petty 
offense.  This  legislative  revision  does 
not  affect  the  maximum  terms  of 
imprisonment  authorized.  The  maximum 
authorized  term  of  impnsonment 
remains  controlled  by  the  grade  of  the 
offense  (i.e.,  the  maximum  term  of 
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Imprtsonmrnl  remains  Rve  dayi  for  in 

•.iifrm  tmn,  thiity  (Liy*  for  »  VAann  (', 
:iii»ii»'ni('rtiuir.  «mJ  du  muiith*  for  <i 
(  I<n»  El  n>i»demertri<ir)   B«(.4iu*«  th« 
ildl.itory  grHilt-  of  the  offcn**'  ii  f  .  h 
( 'Uit*  H  iir  I!  miHiU'mt'aiiiir  or  rtn 
lufrdi  tioii)  in  ihf  rruirf  n-ifvtint 
liffii'.ilion  for  Kuiilt'iuif  purv<i»»'H.  thi» 
.jnu'iiilriifiii  il»'lfic8  ih«  rffi'ri'iuj'i  in 
i  llll  ^t  to    p»oty  ()fffnii«'»    ami  in  lu-u 
ihrri'df  imtcr'n  rvfcreiii.c*  to    (Uh**  ti 
hikI  ('  ini»ilfmt-Hnori  tuul  infrd(  tion»  " 

Id  (iilililli  'II.  this  rtmcnilnu'iil  (  onverlg 
\hn  t.onimii'iion  i  enierxt-iu  v 
Hmi-ndmciit  ^t  {  iHl  U  fc ffr<  tivf  |uin-  IS 
UWWl  into  K  [(♦•riiiiiiiftil  HHifnilniciit 
Kfl.itfd  (imfnilmiTits  Z\  |  S  M2  ,11.  2« 
(i  ^\.14|.  4.)  II  2IU:  ,i|    Z2  1}  J(..»2);  1J5 

(i  :|l  i|.  1 1/ 1{  :\\  :i  ini  i}  ^l.i  .n.  K2 

(1  JIM  4|    r)ilJ(Jl.l|    J^'rt  (Apjif-iulix 
A). 

a  2A2. 1    Assault  With  Intent  to  Commit 
Murder.  Conspiracy  or  So/iiitatmn  to 
Commit  Murder  A!:'-tnp:r,l  \f:i~i!>T 

in   Prt'f'fHe  i  Anirni'.r-'nl   S«'(  lion 
2.\i  1  is  arn«'n.l»'d  in  siifmri  Hon  (tiH2)lH! 
fiy  di'lf-tiny    h  firvrtrm  or  a  diin««'n)ii« 
w>'  ifMui  '  rtiid  iri'»«'rfinx  in  li»-ii  Ihcrrnf 

nnv  ditnuiT'iu*  w('Hf.Hin  (including  n 
firfHriul      and  in  »uh*i»<  tion  (hl|JI|(')  by 

,>';>'iMH     rt  fircHrtii  or  other  d«nj(»Toii(i 
wit'rttMiri  '  dii!  innf-rfinH  in  lifn  thrrfof 

any  d<in>jirrouA  wt-iipon  iint  lu<tinH  h 
fireiirm)". 

Hf^mon  U>r  ArriiminH'ii'    \'hv 
purpom-s  of  this  nmrndmi-nl  «r^  tr» 
Clirify  '\\,\\  rt  fir«»«irtn  is  a  typ«  of 
(!ii('.>(*?rt)iii  y*fnp<)n  And  to  reniuvu  the 
IninnnmlfiK  y  in  the  IttnuiKine  b'-tween 
■(((••i  ifir  offenm'  (  h/irH(tcnHt;(~ 
^uhdivisionn  (Ml-'KP)  ,iiid  (VilUHCl. 
17.  Fn>piisri/  .\:rifnji7iri:t   S»*i  Imn 
2A2  llb^JI  i«  rinifnded  by  mmTtiny  i«t 
the  end 

■|I)l  If  the  d(•^ree  of  ;n|urv  m  *>«"twem 
that  itpei  ifu-d  in  mjhdi vimon*  \;\,  unii 
ill '   .!■.  riviti-  ;iy   I  ii  >.  ell   or 

|K)  If  the  di-xree  of  injury  m  tx-IvvtH-ii 
ihrti  »pe<  if.fil  in  subdivision*  (H(  unit 
(C).  mcrsaac  by  S  levels  ' 

The  Commi-nl.iry  to  |  M2  1  ciiptitMieil 
"Application  Nc'tes    i-t  iitnended  by 
deleting  "Notes"  from  (he  cdption  Hiid 
ina«rtlnf  in  lieu  thereof    Nole     nnd  ti> 
delelin){  th«  fullowlng: 

.     I'  'hf    ifpiT^f    .f  N.xi.ly  niitirv  (ullt 

liu»»r%  iMvin^  Irvr.  *■  0     iiit»*r;nimf  ii  >p  I  m 
•  (Hio  (ln»lll• 
/l'(•,,•s.  M  for  Amendment.  T)iv  purpos*; 
of  this  Hmen()ment  is  to  provide 
m'cm'.ed;  I'e  tfd)iutment  levels  for  the 
dcv(r»-"  of  (>MiMy  ln|ur>    Reliited 
rtinendnu-nf   :t  (.\mendmenl  to  f'hapter 
One,  Part  A.  •♦ri.lion  4(bJ] 


!;ZA2  2    Afisnava led  Assault 

la.  Prrptised  Amvudweiii  Section 
ZA2.2  IS  amended  in  subsection  (b)(2|(B| 
by  (ieletir\^    a  rirvftrm  or  a  darvgeroua 
wi'iipon    and  ins«rtinf{  in  lieu  thereof 
any  danj^erous  weapon  (includinj;  a 
fircami)     and  in  subsection  (b)(2)(C)  by 
dc'etln«    8  firt'Brm  or  other  danyemus 
Wf'rtpon    «nd  insertinR  m  lieu  thereof 
any  ddnxernu.H  weapon  (tncJudinj^  a 
firearm) 

Hftrscn  for  AiurndiitfiiL  The  purpost;s 
of  this  amencinient  are  to  clarify  thai  a 
fire.irni  is  a  type  of  dan^enius  weapon 
iiiid  to  remcjve  the  inconHistency  in 
i.inKijiiK''  bftwcfii  s[»»i  ific  offense 
1  h.iriii  liTistir  sub(i;visi()ns  (b|(2)(B|  and 
(b!|  J;!(l    Kfl.itfd  .inendment    TH 
I  i  Z.\Z  1  ; 

m  /'-I  ; .  sc./  ^:rt':\:.■,}^^!ll.  Section 
2.\:;2{b,i  t;  \H  iinuT.dcJ  ti>  inserting  at 
Ihe  end 

ID)  If  'fie  de«:ee  .f  ;:;;  .:\  is  between 
tfiHt  spei  ififd  in  sutxliv  isions  |,'\)  and 
iH).  irii  re.ise  by  3  levels,  or 

(Hj  If  'he  tfejjree  of  in|-.ir>  is  f)etwefn 
ihdt  spec  died  in  subdivisions  jR)  nnd 
{C.\.  increase  by  5  levels  " 

Ihe  Lommrnlflry  to  {  2A2  2  CBpnorM»d 
.\pplii  ation  Notes"  is  amended  by 
deietin){ 

i    If  Ihe  drjpTr  of  InHlily  ir.iury  f.nll* 
!.«owHrp  two  iniiiry  i«!e(jonr».  >uM  of  the 
in'rrvrn  nij  level  (1  t  .  mlpr^HjUlionl  l« 
«pprtnirlii'»!  ". 

and  bv  rer.umb«Tin>{  Note  4  as  Note  3 

Hfiis.'j-  f,r  /\rirrd;;:t'r:  The  pur^Kise 
nf  this  amendment  is  In  prxivide 
inlermediaie  ad)uslment  levels  fur  the 
degree  of  luKiily  iniury   Kelaled 
amendment    3  |  Amendment  to  Chapter 
One    Carl  A.  stMliun  4(h)) 


\. 


\f:r,"  Ass,:i:.'t 


Ju  /''I  ^'iinrii  ArmnJntfnL  S*>r,tn>n 
^.\J  julili  is  amended  by  deleting 
"strikuix,  ficHtiiig.  or  wounding  '  and 
inaerling  in  liej  Iherecjf    physujil 
I  uiitai  t  or  if  a  ditng«Tiius  weapon 
(iiuJuding  a  firearm)  was  possessed  and 
lis  use  was  threatened 

The  Commentury  to  i  ZAZ  3  Ktptioned 
.■\ ;".,.(  a '.on  .No'.'N     ,ii  a:  .e:i  Jt  d  bv 
di  .eliii^ 

-   S'rmrvjj.  *ie«'in)j   or  wjundiiig    means 
,..  n.l  i(  I  n^itfi.  leni  'n  \i..l(iie  IH  V  b  C. 

r.  ii  ii 

find  insertir.K  m  lieu  theieof: 

^    De'inif.ons  of   'fireMrni     and  "dan^rous 
>*'-«pKin  '  nrr  '"und  in  Ihr  (rirninenlary  to 
{  \\'\  1  ;  ^^l(ll,l  hImhi  li.»lnjc  nnnsi   ■ 

Ihe  Commentary  to  |  2-\2  3  captioned 
"B«ii  kgrouiid    IS  amended  by  deleting 
"The  distini  tion  for  striking,  bcui.ng.  or 
wounding  rfflecls  the  statutory 
distinction  found  in  18  l'  S  i..  113  (d)  and 
(e)" 


Rfiisan  for  Amendment:  TTiis 
amendment  revises  the  cntena  for 
application  of  subsection  (a)(1).  Related 
amendment.  23  (|  2A2  4). 

Additional  Explanatory  Statement: 
The  amendment  makes  two  changes  in 
the  Minor  Assault  guideline  ( j  2A2.3) 
and  Obstructing  or  Impeding  Officers 
guideline  (5  2A241  First  it  eliminates 
the  phrase  "striking,  wounding,  or 
beating'  (a  statutory  phrase  dealing 
with  a  petty  offense)  in  favor  of 
■physK  dl  contact  "  This  change  clarifies 
the  guidelines  and  eliminates  any 
question  concerning  their  applicability 
to  a  wide  vanety  of  assault  statutes 
Commrntan,'  language  concerning  the 
phrase  "striking,  wounding,  or  beating" 
IS  also  deleted 

Se(  <ind.  the  revision  provides  for  a 
specifir  offense  charartensfic  covenng 
the  (,asp  in  which  a  weapon  is  possessed 
and  Its  use  is  threatened  Note  that 
where  a  weapon  is  used  with  intent  to 
iii|ure,  i  2A2  2  (Aggravated  Assault) 
r.ither  than  these  guidelines  apply 

21  f^n^posfd  Amendmt'nL  The 
(liimmrntary  to  {  2A2  3  captioned 

Statutory  f^rovisions  '  is  amended  by 
deleting  "llj(d].  n3(e).". 

Hi'iisnr  for  AmrndmfnL  The  purpose 
of  this  amendment  is  to  delete 
references  to  petty  offenses   Related 
amendment   15  (§  IBI  9) 

I)  2AJ  4     Obstructjns  or  Imped m^i 
Officers 

22  Pr-'pcsi'ii  Amendment  The 
Commentary  to  {  2A2  4  captioned 
".Application  Notes"  is  amended  in  Note 
1  by  deleting:  "Do  not  apply  |  3A1.2 

(Offu  lal  Victim)  ".  and  by  inserting  as 
the  last  sentenc«:   "Therefore,  do  not 
apply  i  3.M  2  (Official  Victim)  unless 
subsection  (r|  requires  the  offens*"  level 
to  be  determined  under  J  2A2  2 
(Aggravated  Assault)." 

R^'u-son  for  Amendment  The  purpose 
of  this  amendment  is  to  clanfy  the 
Commentary. 

23  Pmpt'sed  Amendment  Section 
2A2  4(h)(1)  IS  amended  by  deleting 

in\i:!vfd  sinking,  beating,  or 
wminding",  and  inserting  in  lieu  thereof 

involved  physical  contact  or  if  a 
dangerous  weapon  (including  a  firearm) 
w<is  possessed  and  its  use  was 
threitenrd 

The  Commentary  to  J  2A2  4  is 
amended  by  deleting- 

Z  Stnki.ix.  beaiinji.  or  woundin^j"  is 
diSi  usseii  ill  the  (.ommentary  to  i  i;.-\2  3 

(M:.nir  Assault) 

and  inserting  in  lieu  thereof: 

.:   Urrmitiniu  uf  'fir«arnr   and  '  dangerous 
weapon,    ire  found  in  the  Commenlary  to 
I  lEil  1  lAppli&ation  Instructions]. 
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Reason  for  Amendment:  This 
amendment  revises  the  criteria  for 
application  of  subsection  (b)(1).  Related 
amendment:  20  (8  2A2.3). 

J>^  2A3. 1     Criminal  Sexual  Abuse: 
Attempt  or  Assault  with  the  Intent  to 
Commit  Criminal  Sexual  A  buse 

24  Proposed  Amendment:  Section 
2A3  1(b)(1)  is  amended  by  deleting: 

"criminal  sexual  abuse  was  accomplished  as 
defined  in  18  U.S.C.  2241", 

and  inserting  in  lieu  thereof: 

"offense  was  committed  by  the  means  set 
forth  in  18  U.S.C.  2241(a)  or  (b)". 

The  Commentary  to  S  2A3.1  captioned 
"Application  Notes"  is  amended  in  Note 
2  by  deleting: 

"  Accomplished  as  defined  in  18  U.S  C 
2241'  means  accomplished  by  force,  threat,  or 
other  means  as  defined  in  16  U.S.C.  2241  (a) 
or  (b)  (i.e.,  by  using  force  against  that  person; 
by  threatening  or  placing  that  other  person", 

and  inserting  in  lieu  thereof  the 
following: 

"  The  means  set  forth  in  18  US  C.  2241  (a) 
or  (b)'  are:  (by  using  force  against  the  victim; 
by  threatening  or  placing  the  victim". 

and  by  inserting  at  the  end  of  the  note 
the  following  additional  sentence: 

"This  provision  would  apply,  for  example, 
where  any  dangerous  weapon  was  used, 
brandished,  or  displayed  to  intimidate  the 
vittim". 

The  Commentary  to  S  2A3.1  captioned 
Background"  is  amended  in  the  second 
sentence  by  deleting  the  comma 
immediately  following  "force"  and 
inserting  in  lieu  thereof  a  semicolon,  and 
by  deleting  "kidnaping."  and  inserting  in 
lieu  thereof  "or  kidnaping;",  and  in  the 
last  sentence  of  the  last  paragraph  by 
deleting  "serious  physical"  and  inserting 
in  lieu  thereof  "permanent,  life- 
ihreatening.  or  serious  bodily". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  and  Commentary. 

25.  Proposed  Amendment:  Section 
2A3. 1(b)(4)  is  amended  by  inserting 
immediately  before  the  period  at  tfie  end 
of  the  sentence; 

",  or  (C)  if  the  degree  of  injury  is 
between  that  specified  in  subdivisions 
(A)  and  (B),  increase  by  3  levels '. 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  provide  an 
intermediate  adjustment  level  for  degree 
of  bodily  injury.  Related  amendment:  3 
(Amendment  to  Chapter  One,  Part  A, 
Section  4(b)). 


§  2A3.2  Criminal  Sexual  Abuse  of  a 
Minor  (Statutory  Rape)  or  Attempt  to 
Commit  Such  Acts 

26.  Proposed  Amendment:  The 
Commentary  to  S  2A3.2  captioned 
"Statutory  Provision"  and  "Background" 
is  amended  by  deleting  "2243"  wherever 
it  appears  and  inserting  in  lieu  thereof 
"2243(a)". 

The  Commentary  to  S  2A3.2  captioned 
"Background"  is  amended  by  deleting 
"statutory  rape,  l.e..".  and  by  deleting 
"victim's  incapacity  to  give  lawful 
consent"  and  inserting  in  lieu  thereof 
"age  of  the  victim". 

Reason  for  Amendment:  The  purposes 
of  this  amendment  are  to  clarify  that  the 
relevant  issue  is  the  age  of  the  victim, 
and  to  provide  a  more  specific  reference 
to  the  underlying  statute. 

§  2A3.3  Criminal  Sexual  Abuse  of  a 
Ward  (Statutory  Rape]  or  Attempt  to 
Commit  Such  Acts 

27.  Proposed  Amendment:  Section 
2A3.3  is  amended  in  the  title  by  deleting 
"(Statutory  Rape)". 

The  Commentary  to  §  2A3.3  captioned 
"Statutory  Provision"  is  amended  by 
deleting  "§  2243"  and  inserting  in  lieu 
thereof  "§2243(br. 

Reason  for  Amendment'  The  purposes 
of  this  amendment  are  to  delete  inapt 
language  from  the  title,  and  to  provide  a 
more  specific  reference  to  the  underlying 
statute. 

§  2A3.4    Abusive  Sexual  Contact  or 
Attempt  to  Commit  Abusive  Sexual 
Contact 

28.  Proposed  Amendment:  Section 
2A3.4  and  the  accompanying 
commentary  is  amended  by  deleting: 

"§  2A3  4.    Abusive  Sexual  Contact  or 
Attempt  to  Commit  Abusive  Sexual  Contact 

(a)  Base  Offense  Level:  6 

(b)  Specific  Offense  Characteristics 

(1)  If  the  abusive  sexual  contact  was 
accomplished  as  defined  in  18  U.S.C.  2241 
(including,  but  not  limited  to.  the  use  or 
display  of  any  dangerous  weapon),  increase 
by  9  levels. 

(2)  If  the  abusive  sexual  contact  was 
accomplished  as  defined  in  18  U.S.C  2242. 
increase  by  4  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  2244.  2245 

Application  Notes: 

"Accomplished  as  defmed  in  18  U.S.C. 
2241"  means  accomplished  by  force,  threat, 
or  other  means  as  defined  in  18  U.S  C.  2241 
(a)  or  (b)  (i.e.,  by  using  force  against  that 
person;  by  threatening  or  placing  that  other 
person  in  fear  that  any  person  will  be  subject 
to  death,  serious  bodily  injury,  or  kidnapping; 
by  rendering  the  victim  unconscious;  or  by 
administering  by  force  or  threat  of  force,  or 
without  the  knowledge  or  permission  of  the 
victim,  a  drug,  intoxicant  or  other  similar 


substance  and  thereby  substantially 
impairing  the  ability  of  the  victim  to  appraise 
or  control  conduct) 

2.  "Accomplished  as  defined  in  18  US  C. 
2242"  means  accomplished  by  threatening  or 
placing  the  victim  in  fear  (other  than  by 
threatening  or  placing  the  victim  m  fear  thai 
any  person  will  be  8ub)ected  to  death  senous 
bodily  injury,  or  kidnapping),  or  when  the 
victim  18  incapable  of  appraising  the  nature  of 
the  conduct  or  physically  incapable  of 
declining  participation  in.  or  commuriicating 
unwillingness  to  engage  in.  that  sexual  act 

Background:  This  section  covers  abusive 
sexual  contact  not  amounting  to  criminal 
sexual  abuse  (cnminal  sexual  abuse  is 
covered  under  i  2A3  1-3.3)  Elnhancements 
are  provided  for  the  use  of  force  or  threats. 
The  maximum  term  of  impnsonmert 
authorized  by  statute  for  offenses  covered  in 
this  section  is  five  years  (if  accomplished  as 
defined  in  18  U.S.C  2241),  three  years  |if 
accomplished  as  defined  in  18  U  S  C  2242), 
and  SIX  months  otherwTse  The  base  offense 
level  applies  to  conduct  that  is  consensual", 
and  inserting  in  lieu  thereof: 

"§  2A3  4    Abusive  Sexual  Contact  or 
Attempt  to  Commit  Abusive  Sexual  Contact 

(a)  Base  Offense  Level: 

(1)  14.  if  the  offense  was  committed  by  the 
means  set  forth  in  18  U.S  C.  2241  (a)  or  (b), 

(2)  10.  if  the  offense  was  cormnitled  by  the 
means  set  forth  in  18  U.S  C.  2242: 

(3)  6,  otherwise 

(b)  Specific  Offense  Charactenstics. 

(1)  If  the  victim  had  not  attained  the  ajje  of 
Ivk-elve  years,  increase  by  4  levels  but  if  the 
resulting  offense  level  is  less  than  14. 
increase  to  level  14 

(2)  If  the  base  offense  level  is  determined 
under  subsection  (a)  (1)  or  (2).  and  the  victim 
had  attained  the  age  of  twelve  years  but  had 
not  attained  the  age  of  sixteen  years. 
increase  by  2  levels 

Commentar>' 

Statutory  Provision:  18  U.SC.  2244(a)  (1), 
(2),  (3). 

Application  Notes- 

1   'The  means  set  forth  m  18  U.S  C  2241  (a) 
or  (b)'  are  By  using  force  against  the  victim; 
by  threatening  or  placing  the  victim  in  fear 
that  any  pe.'^an  will  be  subiected  to  death. 
serious  bodily  miun.,  or  kidnapping  by 
rendering  the  victim  unconscicus.  or  by 
adininistenr.g  by  force  or  threat  of  force,  or 
without  the  knowledge  or  permission  of  the 
victim,  a  drug,  in'oxicani.  or  other  similar 
substance  and  thereby  substantially 
impairing  ttie  ability  of  the  victim  to  appraise 
or  cortro!  conduct. 

2.  The  means  set  forth  in  18  U  S.C.  2242" 
are  By  threatening  or  placing  the  victim  in 
fear  (other  than  by  threatening  or  placing  the 
victim  in  fear  that  any  person  will  be 
subjected  to  death,  senous  bodily  injury,  or 
kidnapping);  or  by  victimizing  an  individual 
who  IS  incapable  of  appraisins  the  nature  of 
the  conduct  or  physically  incapable  of 
declining  participation  in.  or  comimumcafing 
unwillingness  to  engage  in.  that  sexual  act 

Background:  This  section  covers  abusive 
sexual  contact  not  amounting  to  criminal 
sexual  abuse  (criminal  sexual  abuse  is 
covered  under  {  2A3.1-3.3).  Aitemative  base 
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ofT<tn««  Iswli  ara  provided  to  tak«  atxuunl  of 
iha  differvnt  in«4in«  \M—i  lo  axnmit  Iho 
'iff»"ni<   Fjihiint  »"m*tnl»  »n  pruvHi«<l  for 
vi<  ttmiiing  liiiklritn  or  minort   The 
nnhancem«nt  undor  tutisMMion  (bH^I  do**! 
n<il  apply.  h<>w«v«r   wh«rs  lh«  b«s«  offena« 
|pv»l  i(  liflrrmmed  undar  lubwvction  |a|(3| 
ti«M^ua«'  an  slrmanl  of  (ho  offma*  lo  which 
that  ofTsnac  lrv«>l  applies  la  that  th«  victim 
had  attained  the  an*  of  twelve  )r«ara  but  had 
not  allainnd  the  a^fe  of  sixtaen  ymtT%  " 

Reoaan  fur  Amendment  The  puipone 
of  this  amendmpnt  ii  to  pi^vide 
enhanced  punishmenl  for  (he 
victimixation  of  minon  and  children  and 
to  conform  the  structure  of  the  guideline 
to  th«f  of  f  2A3  1  (Criminal  Sexual 
.^bust') 

Additional  Explunalory  Statement. 
The  offense  levels  set  forth  in  the 
umended  Abusive  Sexual  Contact 
guideline  |i  2A3  4)  are  derived  from  the 
orif^inal  abusive  sexudl  contact 
Huidelint'  and  from  analogous  jfiiidelines 
such  as  Criminal  Sexual  Abuse 
Ii  2AJ  1),  Cnmmal  Sexual  Abuse  of  a 
Minor  (J  2A.)  2)  and  the  Exploitation  of 
a  Minor  guidelines  in  Part  G  (S{  2iA  2. 
ZV.Zi.  2(.2.2) 

As  stated  in  the  ac( ompanyinR 
commentary,  the  base  offense  level  of 
six  in  ihe  original  abusive  sexual 
contai  I  guideline  "applied  to  conduct 
that  IS  consen.Hual  '  This  refers  to  sexual 
(  onduci  with  n  minor  accomplished 
without  r»'sort  (o  the  means  set  forth  in 
IH  use.  2241(a).  2241(b|  and  2242  A 
nine  level  enhancement  la  provided  for 
sexual  contact  committed  by  the  means 
H.-t  fdrth  in  I  2241  (a)  or  (b)  (genernl!y 
fiirte)  anil  a  four  level  enhancement  is 
provided  for  sexual  conlaci  committed 
by  Ihe  means  set  forth  in  {  2242 
(generally  feiir)  No  enhancements  are 
provided  bdned  upon  the  age  of  the 
VK  lim. 

The  amended  nuideline  retains  the 
HH(  ending  nnler  of  offense  levels  based 
upon  the  means  used  to  commit  the 
rrime   but  adds  enhancements  based 
upon  the  age  of  Ihe  victim   There  is  a 
two  level  enhancement  if  the  victim  is  a 
minor  (12  lo  15  years  old)  and  a  four 
level  enhancement  if  the  virtini  is  a 
child  ill  years  old  or  younger)  These 
enhani  ements  parnUel  Ihe 
enhancements  for  minor  and  children 
victims  in  i  L-\3  1  (Criminal  Sexual 
Abuse)  and  |  2Cl  2  (Transportation  of  a 
Minor  for  th«  J'urpose  of  Prostitution).  In 
addition.  {  2(.2. 1  (Sexually  Kxpluiting  a 
Minor  by  lYoduction  of  Sexually  Explicit 
Visual  or  Printed  Material)  and  f  2C.2  2 
(  FrHnsporting,  Receiving,  or  Trafficking 
m  Material  Involving  the  Sexual 
Exploitation  of  a  Minor]  provide  a  two 
level  enhancement  for  child  victims   In 
those  two  guidelines,  the  bas«  ufTenae 


level  already  encompaaaet  vKtimization 
of  a  minor 

After  incorporating  aacendmg  offense 
levels  based  upK>n  the  means  used  to 
commit  the  crime  and  eohancementa 
based  upon  the  age  of  the  victim,  the 
offense  levels  set  forth  In  the  amended 
Abusive  Sexual  Contact  guideline  have 
been  adfusted  to  insure  that  the  same 
offense  level  (14)  will  result  in  each  of 
the  following  cases:  Sexual  contact  with 
an  adult  committed  by  force,  sexual 
contact  with  a  child  committed  by  fear 
and  sexual  contact  with  a  child 
committed  without  force  or  fear.  In  the 
parallel  sexual  abuse  guideline 
(I  2A3.1).  the  Commission  has  already 
determined  that  these  three  cases  are  of 
eijual  severity  and  therefore  has 
assigned  the  same  offense  level  (31)  to 
each 

Recent  legislation  increaaed  the 
maximum  penalty  for  a  violation  of  18 
U  SC  2244  (a)(1)  and  (a)(3).  lcife|.  The 
Commission  solicits  public  comment  on 
whether  the  offense  levels  in  |  2A3  4 
should  be  increased  because  the 
authorized  maximum  sentences  for 
certain  conduct  covered  by  this 
guideline  have  been  raised. 

tj  Z■^■^  1     Kidnuppmfi.  Abducljon. 
Unlawful  Restraint 

29  Proposed  Amendment:  Section 
2A4.1|b)(2)  is  amended  by  Inserting 
immediately  before  the  penod  at  the  end 
of  the  sentence  ",  or  (C)  if  the  degree  of 
m|ury  is  between  that  specified  in 
subdivisions  (A)  and  (B).  increase  by  3 
levels" 

Reason  for  Amendment.  The  purpose 
of  this  amendment  is  to  provide 
intermediate  ad)uatment  level  for  degree 
of  l)CHlily  m|ury  Related  amendment.  3 
(Amendment  to  Chapter  One,  Part  A. 
section  4(b)). 

^  J.\5  2    Intfrfprence  with  Flight  Crew 
Member  or  Flight  A  ttendant 

30.  Proposed  Amendment:  The 
Commentary  to  S  2A5-2  captioned 
"Application  Note  '  is  amended  by 

deleting: 

■\pf.>lirution  .Wote 
If  an  aiiault  occurred,  apply  the  most 
aiiHlugmji  guideline  from  Part  A.  Subpart  2 
|.\»»Hult)  if  Ihe  offense  level  under  that 
guideline  is  greater.". 

Reason  (or  Amendment  The  purpose 
of  this  amendment  is  to  simplify  the 
guideline  by  deleting  redundant 

nmtenal 

t)  2/\5.J    Committing  Certain  Crtmes 
Aboard  Aircraft 

3!  Proposed  Amendment  The 
Commentary  to  |  2A5.3  captioned 
Application  Notes    is  amended  in  Note 
I  by  deleting    that  the  defendant  is 


convicted  of  violating"  and  Inserting  In 
lieu  thereof  "of  which  the  defendant  is 
convicted" 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary 

§  2Bl  1    Larceny,  Embezzlement  and 
Other  Forms  of  Theft 

32.  Proposed  Amendment  Section 
2B1  1(b)(1)  is  amended  by  deleting: 


~\jom 

incTMsa  n 

la««t 

(A) 

$100  or  IMS                        .  . 

No 

(6) 

$101  lo  $1  000           

iTKr— ae 

Ado  1 

o 

(D) 

$1,001  10  $2,000 

t?nni  »o  $*0'r>        

Add2 
Adda. 

(E) 

finni  m  finnno 

Add  4 

(G) 

(H)  

(0 

$10,001  to  $20.000 

$20,001  to  $60,000    -    

$60.00(  to  $100.000 

$100  001  to  $200  000 

Adds 
Adde. 
Add? 
Add  B. 

(J) 

$200  OOt  to  $600,000  

Add  9. 

(K) 
(L)  . 
(M)      . 
(N) 

$500,001  to  $1,000,000  - 

$1,000,001  to  $2.000.000 J 

$2,000,001  to  $5,000,000    . 
Ovw  $5.000,000 — -J 

Add  10 
Addil 
Add  12. 
Add  13". 

And  inserting  in  lieu  thereof: 


•Loaa  (appfy  iha  graMMt) 

incraasa  m 

(A) 

(B) 
(C) 

$100  or  !«•.._.   - 

uo>^  t^v>  $100       

No 

kKTMS*. 

Add  1 

Add  2 

(0) 

Adds 

(E) 

(F)     

(Q) 
(H) 

Mora  mwi  $5,000..           .    J 
Mora  thavi  $10.000 .    ... 

Mora  th^  $20,000 _.    

Mm  tm\  $40  000 . 

Add  4 
Adds. 
Adde. 
Add7 

(1) 
(J) 
(K) 

Mor*  tMn  $aaooo 

Mora  th«i  $150,000 

Mora  ttian  $300,000  _ 

Adds. 
Add  9. 

Add  10 

(U 

(N)__.. 
toi 

Mora  V^\  tSOO.OOO  

Mora  Vian  $1,000,000  ..  . 
Mora  Vm^  $2.000.000 

Add  11 
Add  12. 
Add  13 

Mors  ffiwi  $5  000  000 

Add  14" 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
theft  and  fraud  loss  table  to  the  tax  loss 
table  in  order  to  remove  an  unintended 
Inconsistency  between  these  tables  in 
cases  where  the  loss  is  greater  than 
$40,000.  Both  tables  increase  the  offense 
level  when  the  loss  exceeds  $2,000,  but 
the  Tax  Loss  Table  provides  a  maximum 
12  level  difference  while  the  Fraud  Loss 
Table  has  a  maximum  11  level 
difference  Up  to  $40,000  the  tables  are 
idenlicdl  Above  $40,000  there  are  minor 
differences  (e.g..  from  $40.001-$50.000 
the  Tax  Loss  Table  provides  a  1  level 
higher  offense  level;  from  $60,001- 
$80,000  the  offense  levels  are  identical: 
from  SaaOOl -$100,000  the  Tax  Loss 
Table  again  provides  a  1  level  higher 
offense  level,  from  $100.001-$! 50.000  the 


offense  levels  are  again  identical:  from 
$150.001 -$200,000  Tax  Loss  Table  again 
provides  a  1  level  higher  offense  level). 
Because  the  tax  loss  table  contains  one 
additional  level,  this  amendment  will 
increase  the  offense  level  by  one  level  in 
cases  involving  large  losses. 

Related  amendment:  115  {5  2F1.1). 
This  amendment  also  eliminates  minor 
gaps  in  the  loss  table.  Related 
amendments:  39  (J  2B2.1);  47  (5  2B3.1): 
180  (5  2R1.1);  181  (9  ZSl.l);  209  (fi  2T4.1). 

33.  Proposed  Amendment:  Section 
2Bl.l(bHl),  as  amended  by  proposed 
Amendment  32,  is  further  amended  by 
deleting: 


■■(I)     .       Mora  than  980.000 Add  8. 

(J)  More  thw)  $1saOOO Add  9. 

(K) Mors  Ihwi  saoaOOO Add  10 

(U Mors  than  $500.000._ Add  11 

(M)... Mora  than  $1,000,000 Add  12. 

(N) Mor»lh«n»2.000.000..._ Add  13 

(O) Mora  than  SSMO.OOO Add  14" 


And  inserting  in  lieu  thereof: 


"(I) More  than  $70,000 Add  a 

(J) Mora  than  $120.000 Add  9. 

(K) Mora  th«n  S200.000 Add  ID. 

(L)  ..- Mops  lh«i  $360.000 Addil. 

(M) Mon  tan  S600.000 Add  12. 

(N) Mors  than  $800.000 Add  13. 

(O) Mora  than  $1.500.000 Add  14 

(P) Mora  tiw  $2.500.000 Addis 

(Q) Mora  than  tS.000.000 Add  16" 


Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  increase  the 
offense  leveU  for  offenses  with  larger 
loss  values  to  better  reflect  the 
seriousness  of  the  conduct.  Related 
amendments:  116  (5  2F1.1);  210  (j  2T4.1): 
39(5  282.1);  48(8  233.1). 

34.  Proposed  Amendment  Section 
2B1. 1(b)(6)  is  amended  by  deleting 
"organized  criminal  activity"  and 
inserting  in  beu  thereof  "an  organized 
scheme  to  steal  vehicles  or  vehicle 
parts". 

The  conimentary  accompanying 
§  2B1.1  is  amended  by  deleting: 

"8.  'Organized  criminal  activity'  refers  to 
operations  such  as  car  theft  rings  or  'chop 
shops,'  where  the  scope  of  the  activity  is 
clearly  significanL", 

And  inserting  in  lieu  thereof  the 
following: 

"8.  Subsection  (b)|6)  referring  to  an 
organized  scheme  to  steal  vehicles  or  vehicle 
parts'  provides  an  alternative  mimmum 
measure  of  loss  in  the  case  of  an  ongoing, 
sophisticated  operation  such  as  an  auto  theft 
ring  or  'chop  shop'  'Vehicles'  refers  to  all 
forms  of  vehicles,  including  aircraft  and 
walercraft." 


The  commentary  accompanying 
S  2B1.1  is  further  amended  by  deletmg: 

"A  minimum  offense  level  of  14  is  provided 
for  organized  criminal  activity,  i.e., 
operations  such  as  car  theft  rings  or  chop 
shops,'  where  the  scope  of  the  activity  is 
clearly  significant  but  difOcult  to  estimate 
The  guideline  is  structured  so  that  if  reliable 
information  enables  the  court  to  estimate  a 
volume  of  property  loss  that  would  result  in  a 
higher  offense  level  the  higher  offense  level 
would  govern.". 

and  inserting  in  lieu  thereof  the 
following: 

"A  minimum  offense  level  of  14  is  provided 
for  offenses  involving  an  organized  scheme  to 
steal  vehicles  or  vehicle  parts.  Typically,  the 
scope  of  such  activity  is  substantial  (i.e.,  the 
value  of  the  stolen  property,  combined  with 
an  enhancement  (or  "more  than  minimal 
planning'  would  itself  result  in  an  offense 
level  of  at  least  14).  but  the  value  of  the 
property  is  particularly  difficult  to  ascertain 
in  individual  cases  because  the  stolen 
property  is  rapidly  resold  or  otherwise 
disposed  of  in  the  course  of  the  offense. 
Therefore,  the  specific  offense  characteristic 
of  'organized  scheme'  is  used  as  an 
alternative  to  'loss'  in  setting  the  offense 
level.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
coverage  of  a  specific  offense 
characteristic.  Related  amendments:  38 
(S  2B1.2):  59  (S  2B6.1). 

35.  Proposed  Amendment  The 
Commentary  to  S  2B1.1  captioned 
"Background"  is  amended  in  the  first 
paragraph  by  deleting  "5  5A1.1"  and 
inserting  in  lieu  thereof  "Chapter  Five. 
Part  A". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

§281.2    Receiving  Stolen  Property 

36.  Proposed  Amendment  Section 
2B1.2  is  amended  in  the  title  by  inserting 
".  Transporting.  Transfening. 
Transmitting,  or  Possessing" 
immediately  after  "Receiving". 

Section  2Bl.2(b)(3)(A)  is  amended  by 
inserting  "receiving  and"  immediately 
before  "selling". 

The  Commentary  to  S  2Bt.2  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  1  as  follows: 

"1,  If  the  defendant  is  convicted  of 
transporting  stolen  property,  either  {  ZBl.l  or 
this  guideline  would  apply,  depending  upon 
whether  the  defendant  stole  the  property", 

and  by  renumbering  Notes  2  and  3  as 
Notes  1  and  2  respectively. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
nature  of  the  cases  to  which  this 
guideline  applies. 

37.  Proposed  Amendment:  Section 
2B1.2  is  amended  by  renumbenng 


subsection  (b)|4)  as  (b)(5).  and  by 
inserting  a  new  subsection  (b)(4)  as 
follows: 

"(4)  If  the  property  included 
undelivered  United  States  mail  and  the 
offense  level  as  determined  above  is 
less  than  level  6,  increase  to  lev  ri  6  ". 

The  CommentaiT*'  to  {  2Bl  2  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional 
application  note; 

"3  'Undelivered  United  States  mail  means 
mdil  that  has  not  actually  been  received  by 
the  addressee  or  hi»  agent  leg.  it  includes 
mail  that  is  in  the  addressee  s  mail  box).". 

Reason  for  Amendmpnt.  The  purpose 
of  this  amendment  is  to  add  a  spt- cific 
offense  characteristic  where  stolen 
property  involved  "undelivered  mail"  to 
conform  to  §  2B1.1. 

Note. — The  current  Applicaton  Note  3  to 
\  2B1.2  is  renumbered  as  Note  2  by 
amendment  36, 

38.  Proposed  Amendment:  Section 
2Bl.2(b)(4)  is  amended  by  deletmg 
"organized  criminal  activity"  and 
inserting  in  lieu  thereof  "an  organized 
scheme  to  receive  stolen  vehicles  or 
vehicle  parts'. 

The  Commentary  accompanying 
S  2B1.2  is  amended  by  inserting  the 
following  new  Application  Note 

"4.  Subsection  (b)(4)  refemng  lo  an 
'orgamzed  scheme  to  receive  stolen  vehicles 
or  vehicle  parts'  provides  an  alternative 
minimum  measure  of  loss  in  the  case  of  an 
ongoing,  sophisticated  OF>eration  such  as  an 
auto  theft  nng  or  chop  shop  '  'V  ehicles  refers 
to  all  forms  of  vehicles,  including  aircraft  and 
watercraft.  See  Commentarv  to  |  2B1  1 
(Larceny,  Emtiezzlement,  and  other  Forms  of 
Theft)" 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clanfy  the 
coverage  of  a  specific  offense 
characteristic  Related  amendments:  34 
l§  2B1,1):  59  (J  236,1), 
*  «   •  •  • 

§  2B2. 1     Burglar}-  of  Residence 

39.  Proposed  Amendment  Section 
2B2.1  (b)(2)  is  amended  in  the  first 
column  of  the  table  by  deleting: 

"Loss 

(A)  $2,500  or  less 

(B)  $2,501-$10.000 

(C)  $10,001-$50,000 

(D)  $50.001 -$250,000 

(E)  $250,001-$!  ,000,000 

(F)  Si  ,000.001 -$5.000,0(X) 

(G)  more  than  $5,000,000", 
And  inserting  in  lieu  thereof 

"Loss  (apply  the  greatest) 

(A)  52,500  or  less 

(B]  More  than  $2,500 
(CJ     More  than  $10,000 
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(D)  Mnrf  than  SMliXK) 

(K)  Morr  than  $2,V).(XX) 

IF)  More  than  $1  ()«)0,(KX) 

IC)  Mure  Ih.in  $!i(XXIIXX)" 

Hfuxi'it  '\ir  A;vr:u!i7ir!:t.  The  purpose 
of  thm  amendnient  is  to  eliminate  minor 
j^apd  m  the  loss  tuliie  Reldted 
rinienilmenl.'f   .12  1}  2FM  1|,  4^  |  J  2H3  1], 

ns  ij  :fi  ti  iw)  ij  ^Ki  i),  i8i  is  2Si  i), 
JIM  1 5  :T4  1 1 

M)  f'n'fUKifd  A:rfi!j:!u>nt  Spctiun 
2B2  1(1) II II.  dH  amended  by  proposed 
amendment  W,  is  further  amended  by 
delcfiMjj; 


•'{¥) Muri"  than  tl  0()O.(XX) 

(C) Morw  than  W  IXXI  i«T 


and  inserting  in  lieu  thereof 


Add  S 

.■\.ld  «■ 


■■in 

(H). 
(I) .... 


Mnrf  than  $«)«)  (Xiri 
Mor«  than  II  ,VK).(«) 
Mwr«  thnn  U  Md  IX*) 
Mure  than  $5.i.)00.lX» 


Add  5 
Add  9 
Add  7. 
Add  8' 


Rpoaon  for  Amendment:  The  purpose 
i>f  this  amendment  is  to  conform  this 
Kiss  table  to  the  proposed  amendment  to 
}  :l!l  1  (Amendment  33). 

4 1  r-i  ■!'<  'sr,f  Amendment:  Section 
ZflJ  i:l)ii4i  is  amended  by  deietinR  "a 
firearm  or  oihiT  dan^froiis  wcap  u;    and 
insertini^  in  litMi  thereof  "any  daaKi'rous 
weajmri  (,ni  iiivi.;i>j  a  firearm)". 

The  (ioriuncn'arv  to  {  2B2.1  captioned 
.•\p[)ii.  rttion  Nott-H    IS  amended  in  Note 
4  liy  deleting    with  respect  to  a  firearm 
or  other  daiixerous  weapon  '  and 
inserting  in  lieu  thereof    to  possession 
of  any  dangeroLis  weapon  (ini.ludmK  a 
firearm)  that  was 

rtf'i.si  I/.'  ', ',-  ■\:rr:'ii,'7^fr!  The  purpose 
of  this  amendment  is  to  clarify  the 
Kuideline  and  (.ommentary   Related 
amendment    1«  (}  ZA2  1), 

^  JHJ  J     lh:.-y:\::-\  ,^'  OthiT  Struiti:rfs 

42  fririw^ftl  :\:iu>iu!:r)fnl  Section 
2B2  2;liii4f   s  amended  by  deleting  "a 
firearm  or  other  tiangerous  weapon    and 
inserting  in  iieu  thereof    any  dangerous 
weapon  (in<  luiiing  a  firearm)" 

The  Commentary  to  }  2B2  2  captionetl 
Application  Notes  '  is  amended  in  Note 
4  by  deleting    with  respect  to  a  firearm". 
and  inserting  in  lieu  thereof  "to 
possession  id  any  dangerous  weapon 
(including  a  firearm)  that  was" 

Rt'iisnn  ''i>r  A!7}fnJ:jtfr!  The  purposes 
of  this  amendment  are  to  i  lanfy  the 
guideline  and  Commentary  and  to 
correct  a  clerical  error   Related 
amendment.  18  (i  2A2.1). 


>f  JH2  J  Trespass 

43  Prvposed  Amfndment.  St-ction 
2B2  3(b)  18  amended  by  deleting 
"Characteristic"  and  insertinj?  in  lieu 
thereof  "Characteristics" 

Ri'oson  for  Antendmenl.  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error 

44  Pniposed  Anwndrrit'n!  Section 
2H2  3(b)(2)  18  amended  by  deleting  "a 
firearm  or  other  dangerous  weapon"  and 
inserting  in  lieu  thereof    any  dangerous 
weapon  (including  a  firearm)" 

Rfason  ^or  Anwndmfnt  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  Related  amendment   18 
li  2A2  1), 

45  Proposed  Amendment-  The 
(.:ommentary  to  }  2B2.3  captioned 
"Statutory  Provisions"  is  amended  by 
deleting  "Provisions"  and  inserting  in 
lieu  thereof    F*ro\ision",  and  by  deleting 

J  1,182." 

Rt'ufton  ^t)r  Amt'ndmt'iH.  The  purpose 
of  this  amendment  is  to  delete  a 
reference  to  a  petty  offense  Related 
amendment   15  (§  iBl  9] 

46  Propd-icd  Arrrndr;'!-::!  The 
Commentary  to  5  •^B2  .!  captionecl 
"Statutory  Provisions"  is  further 
amended  by  deleting  "18  U  S  C  18,'vl 
and  inserting  in  lieu  thereof  "42  L'  S  C 
7202b". 

Reason  for  Amendment.  The  purpose 
of  this  amendment  is  to  delete  an 
incorrect  statutory  reference  and  to  add 
a  correct  one. 

§283.1    Robbery 

4''  Proposed Amendnwrt  Section 
2H3  l(b)(l )  is  amended  m  the  first 
column  of  the  table  by  deleting 

"Loss 
(A)     $2,.S()()  or  less 
(D)     S2.,S()1-$10.(XX) 
(C)     $10.tX)l-*5().0(Xl 
(I))     $.V),(Xn -$250.tX» 
(HI     $2.'i<).CX)l--$l,(XX),n(K) 

iKj    $i.(xx),ix)i-s:>,(xx),(xx) 

(G)     more  than  $5. (XX). (XX)", 

.Ami  inserting  in  lieu  thereof 

"Loss  (.'Xpply  the  Creates!) 
(A)     S2.5<X)  or  less 
(R)     More  than  $2..S{X) 
(CI     More  than  $1().(X.X1 
(I))     More  than  $5(),0(X) 
(F)     More  than  $2.M).fXX) 
(F)     More  than  $1. (XX). CXX) 
((;)     More  than  $5.(XX),(XX)" 

Rf'aSiW  far  .Amendment:  The  purpose 
of  this  amendment  is  to  eliminate  minor 
gaps  in  the  loss  table  Related 
amendments  32  (J  2Bl  1),  39  (J  2B2  1). 
115  (5  2F1  1),  180(5  2R1  1).  181  ({  2Sl  1): 
Zm  ( i  2T4 1 ) 

48  Proposed  .Amendment.  5>ection 
2B3  Ubjll).  as  amended  by  proposed 


Amendment  47.  Is  further  amended  by 
deleting 

"(F)       ,   Morf  than  $1.(XX).(XX) Add  5. 

(G)  Morf  than  $5,000.(XX) Add  6  ". 


and  inserting  in  lieu  thereof: 

•■(F)  Mor«  than  $800, CXX)    ,       .  Adds 

(G) More  than  $1.500.(XX) Add  6. 

(H) Morf  than  $2,500,000  Add  7 

(I) More  than  $5,CXX).000 Add  8  ' 


Rt^ason  for  Amendment:  The  purpose 
of  this  amendment  is  to  conform  this 
loss  table  to  the  proposed  amendments 
to  S  2B1.1  (Amendment  33). 

49  Proposed  Amendment:  Section 
2B3  1  is  amended  in  subsection  (b)(2)lB) 
by  deleting  "a  firearm  or  a  dangerous 
weapon"  and  inserting  in  lieu  thereof 
"any  dangerous  weapon  (including  a 
fireann)".  and  in  subsection  (b)(2)(C)  by 
deleting  "a  firearm  or  other  dangerous 
weapcm"  and  inserting  in  lieu  thereof 
"any  dangerous  we.ipon  (including  a 
firearm)". 

Rt\:son  for  Amendment:  The  purposes 
of  this  amendment  are  to  clarify  that  a 
fire.irm  is  a  t\  pe  of  dangerous  weapim 
and  to  remove  the  inconsistency  in 
language  between  specific  offense 
ch.irarteristic  subdivisions  (b)(2)(B)  and 
(t>l(2)(C).  Related  amendment:  16 
(§  2A2  1) 

.S()   The  O^^'cnse  Level  for  Robbery: 
The  Commission  has  received  comments 
from  several  sources,  primarily 
Assistant  United  States  Attorneys  and 
certain  District  judges,  to  the  effect  that 
the  guideline  for  robbery.  §  2B3,1.  results 
m  sentences  that  are  too  low.  especially 
for  first  offenders  ' 

The  guideline  was  drafted  in  the 
expectation  that  it  would  result  in 
sentences  that,  on  average,  would 
approximate  past  sentenc  ing  practices 
for  bank,  robbery,*  in  terms  of  average 


'  ,-\:'hinixh  I  2B3  1  r»'laip«  In  rnhtxry  in  (jpnersl 
Ihe  I  ommentd  rfcp'^ed  »o  far  have  S#»en  confined  to 
bank  n»t)t>fry   The  vail  m«ic)nr>  of  all  federal 
rihtier^  proaeculiana  are  fur  hank  roht)er> 

'  Pait  prat'lice  ihovved  ttiat  the  averajje  tenienre 
fur  non  t>«nk  robb*r>  wan  dubalantially  le«»  than 
thai  far  bank  robb«T>  lup  \v  5  oflenae  levels  lesa. 
but  the  number  of  caaei  wai  quite  tmall)  The 
guidehnef  reduced  that  difference  to  0  or  1  level  by 
raiiinj)  the  offena*  level  for  non  bank  robt)er>  r.a*e« 
C-ommeni  is  aolialed  on  whether  there  is  a 
sufficient  distiru;lion  between  bank  robbenes  and 
other  robbenes  to  warrant  a  greater  difference  in 
offeti»e  level 


time  served.'  It  was  recognized, 
however,  that  for  certain  offenders  with 
very  serious  cnminal  records,  the 
guideline  sentences  would  greatly 
exceed  those  served  under  past  practice, 
because  of  the  manner  m  which  the 
Commission  implemented  the  directive 
contained  in  28  US.C.  994(h).  See 
§  4Bl  1  (Career  Offender).  Revision  of 
§  4B1.1,  discussed  below  (Amendment 
243)  is  a  related  issue  as  to  which  the 
Commission  expressly  solicits  comment. 

Data  collected  by  the  Commission 
suggest  that,  under  the  guidelines,  the 
average  sentences  for  bank  robbery  may 
in  fact  be  lower  than  in  past  practice,  at 
least  for  certain  classes  of  offenders. 
However,  because  the  guidelines  have 


been  in  effect  only  since  November  1. 
1987  (for  crimes  committed  on  or  after 
that  date),  and  because  a  number  of 
judges  did  not  begin  applying  them  until 
after  the  Supreme  Court's  decision  in 
Mistretta,  the  Commission's  data  on 
practice  under  the  guidelines  are  very 
preliminary,  and  do  not  yet  provide  a 
reliable  basis  for  evaluating  the 
workings  of  the  current  guideline.  The 
Commission  is  continuing  to  collect  and 
analyze  pertinent  data.  The  Commission 
will  make  reports  summarizing  and 
analyzing  the  data  available  at  the 
Commission's  offices  to  those  who  are 
interested. 

Regardless  of  whether  the  current 
guideline  accurately  reflects  past 

Criminal  History  Category 


practice  it  may  be  appropriate  to  raise 

(or  lower)  the  guideline  for  other 
reasons  For  example  sentences  under 
the  current  guideline  may  not 
adequately  reflect  the  seriousness  of  the 
offense.  Or  it  might  be  appropriate  to 
incarcerate  the  offender  for  a  longer 
period  of  time  in  order  to  protect  the 
public  from  offenses  that  he  might 
otherwise  commit 

The  typical  bank  robbery  encountered 
in  the  federal  system,  whether  armed  or 
unarmed,  involves  the  theft  of  less  than 
$10,000,  and  no  injuries  or  unlawful 
restraint.  For  such  offenses,  the 
guideline  sentences  (in  months)  are  as 
follows: 


Unarrned 
Armed 


IV 


VI 


I     Ca-eer 
I   ohenoer 


30-37  j 
41-51  i 


33-41 
46-57 


37-46 
51-63 


46-57 
63-78 


57-71 
77-96 


63-78 
&4-106 


?l 0-262 
262-327 


Actual  time  served  usually  will  be 
approximately  15%  lower  because  of 
"good  time"  credits.  Aggravating  factors, 
such  as  discharge  of  a  weapon,  injury  to 
or  restraint  of  a  victim,  or  the  theft  of  a 
larger  sum  of  money,  result  in  longer 
sentences,  except  for  career  offenders. 
These  sentences  may  be  reduced  by  a 
guilty  plea,  in  which  event,  except  for 
career  offenders,  there  usually  is  a 


decrease  of  2  levels  (approximately 
20%).  On  the  other  hand,  these  sentences 
could  be  increased  by  2  levels 
(approximately  25%)  if  S  3C1.1 
(Obstruction  of  Justice)  applies,  or  by  2 
or  more  levels  if  the  defendant  is  also 
convicted  of  other  offenses  (see  Chapter 
3,  Part  D).  Lower  or  higher  sentences 
also  may  result  though  departure  from 
the  guidelines. 

Criminal  History  Category 


As  one  possible  response  to  the 
comments  that  the  sentences  under  the 
current  guideline  are  too  low.  it  has 
been  proposed  that  the  base  offense 
level  in  §  2B3  1  be  increased  by  six 
levels  (from  level  18  to  level  24).  Tins 
would  result  in  the  following  guideline 
sentences  for  the  typical  bank  robbery 


1 

1 

11                         HI                        IV            i            V             1            VI            1      ,^^ 

i                                                     1      OTOOOer 

Unarroed _...„ _ „ 

Armed 

57-71 
7g-»7 

63-78 
87-108 

|—  ■'     —      -'-'T ■    '  ■ 

70-87             84-105 
97-121            110-137 

100-125  ]         110-137  '        210-262 
130-162            140-175            262-327 

1 

The  CommisBion  solicits  comment  on 
whether  the  sentences  produced  by  the 
robbery  guideline  are  appropriate,  and  if 
not,  in  what  respects  the  guideline 
should  be  changed.*  Comments  need  not 
be  limited  to  the  approach  described 
above. 

Concern  also  has  been  expressed  that 
the  guideline  sentence  may  be  unduly 
limited  by  the  number  of  counts  of 
conviction.  (See  Chapter  3,  Part  D,  for 
guidelines  dealing  with  multiple  counts 
of  conviction)  Under  the  guidelines,  the 
offense  level  is  not  increased  by 
offenses  thai  are  uncharged  or  counts 
that  are  dismissed;  the  sentencing  judge 
may  consider  them  only  within  the 


guideline  range  or  as  a  basis  for 
departure.  Under  past  practice,  the 
sentencing  judge  was  unconstrained  in 
his  consideration  of  other  offenses.  The 
parole  guidelines  took  them  into  account 
regardless  of  whether  there  was  a 
conviction. 

This  facet  of  the  guidelines  may  result 
in  lower  sentences  than  under  past 
practice  if  the  prosecutor  accepts  a  plea 
to  one  count  of  robbery  when  the 
defendant  in  fact  has  committed  several 
robberies.  It  has  been  proposed  that  the 
Commission  amend  the  robbery 
guideline  to  explicitly  take  into  account 
other  robberies  of  which  the  defendant 
has  been  not  convicted.  The  following 


two  amendments  have  been  proposed  as 
ways  to  accomplish  this. 

[Option  1:  Insert  as  an  additional 
specific  offense  characteristic  at 
§  2B3.1(b): 

"(6)  If,  as  part  of  the  same  course  of 
conduct  or  common  scheme  or  plan  as 
the  offense  of  conviction,  the  defendant 
committed  one  or  more  additional 
robberies,  increase  by  2  levels  Do  noi. 
however,  apply  this  adjustment  if  the 
application  defendant  is  convicted  of 
multiple  counts  of  robber>'."'.l 

(Option  2:  Insert  as  an  additional 
specific  offense  characteristic  at 
§2B3.1(b): 


'  As  a  result  of  the  Sentencing  Reform  Act.  parole 
wii,  abolished  and  '  gf>od  time"  credits  were 
reduced  to  54  days  per  year  (15%)  Thus,  to  produce 


the  same  time  sened  a  sentence  under  the 
guidelines  necessarily  would  be  much  shorter  than 
the  sentence  pronounced  under  the  old  law 


'  A  change  in  the  Mntencei  coald  tje  efierted 
through  changes  in  other  guidelines  such  as 
cnminal  livelihood  or  career  offender  Comment 
may  be  addressed  to  these  or  other  luues 
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"(6)  If.  as  part  of  the  iame  cours*'  of 
conduct  or  rommon  scheme  or  plan  as 
th«  offense  of  ronvii  tion.  the  (lefend.int 
commitled  (A|  one  adtlitional  rohhei^ 
ln(  r»»iiHe  by  Z  levt-ls,  (H)  two  Htliliiioniil 
rohhencs,  incrfase  liy   \  levels.  (C")  three 
or  four  addition.il  rot)beries.  increase  by 
4  Ifvel.H,  or  (I)|  five  or  more  additional 
rotiberu"*,  im  reuse  by  5  levels  " 

rhe  followin><  aildiliondl  Applic.Hlion 
Note  wouUl  be  inserlcil  hh  Note  9 

^^   Multiple  ri)tib«'nt'<i  ,ir»'  mil  nriiij(ieil 
Uil.ttT  I   nil  :.  '.      V\'.,T.>  np.',  ;',,    ,.f><-<:%>> 
chrtrm  li'r;s'  i      '      •<    .!;■;;    ■•!    'i  .,,';,•■  '  nuntS 
Will  t>f  bC-.n, [..■,!     .:■   If(    }    lit!   J;;   i       ] 

The  (  >irr,{Ti  I  SH!  I  m;  *ui,.    '  t  i  iinini**nl  nn 
whi'lhiT  cilht-r    if  thmf  H;i(iriuii  he«  nhmilil  bf 

flliiilWI'll 

.SI    /'.ii/'i  •%/•(/  \mt>tuimrnt  Set  turn 
2B3  l(b|(.tl  IS  rtiiieiulfd  by  inserting  at 
the  end 

"|D)  If  thf  (lek<r»'e  of  in|ury  is  between 
that  spei  ififd  in  sutnliviHions  (A)  ond 
(B),  inirease  by  3  levels:  or 

(K)  If  the  dei^ree  of  m|ury  is  between 
thdt  specified  in  sul)divi«ion8  (H|  nriil 
((;i.  increase  l)y  5  leveln 

The  Commentary  lo  }  ^HJ  1  i.aplioned 
"Appli(,atii)n  Notes    is  amended  by 
dclclinx 

"4  If  ihe  (IfurH*-  uf  txulily  ii\|ury  falls 
hf-lwiTn  Ivvii  iiiiury  ,  rttfuiiriMii   use  uf  ihe 
Ititi-rvftiinu  Icvwl  |i  e  .  inlerpoUlion)  ii 
uptiniiinrtte.", 

and  tiy  renumbering  Notes  5-8  as  4-7 
respei  tivety 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  provide 
intermediate  ad|ustmenl  levels  for  the 
degree  of  bodily  injury  specific  offense 
chtiracterislic.  Related  amendment  3 
(Amendment  to  Chapter  One.  Pari  A. 
section  4(b)). 

52.  Proposed  Amendment:  Section 
2B3. 1(b)(1)  is  amended  by  deleting 
Treat  the  loss  for  a  financial  institution 
oi  post  office  n*  at  least  S5,(XX)."  and 
1'  serting  in  lieu  thereof 

"(H)  If  the  offenae  involved  the 
-  'hery  of  a  financial  institution  or  post 
e.  and  no  increase  from 
livisions  (B-C)  above  apphea. 
••rtse  by  1  level.". 

rhe  Commentary  to  |  2B3.1  captioned 
"Application  Notes"  i«  amended  in  Note 
2  by  deleting  "robbery  or  attempted 
robbery  of  a  bank  or  post  office  results 
in  a  minimum  one  level  enhancement 
I  here  ;s  ;-    s;  r     il  enhancement  for 
ti.inks  <iiul  p.  si  .i.'fices  if  the  loss 
<  «   eeds  $10  (XX),  however"  and  inserting 
m  lieu  Ihereiif    there  is  a  one  level 
enhrtiK  enient  if  the  offense  involved 
•    'i>i(T\    ir  iiMempied  rolibery  of  a 
(    1,101  ,,i,  insMiuiion  or  p<isl  office  and 
there  was  no  loss  or  the  loss  did  not 
excet-d  t!  VX)   If  the  loss  exceeded 


$2,500.  the  applicable  enhancement  from 
subsection  (b)(l)(BHC)  ii  used 
instead" 

RfiiSDns  h<r  Amrndnifnt:  The  purpose 
of  this  amendment  is  to  clarify  the 
application  of  the  guideline  No 
sulistantive  change  is  made 

§2B3 2    Extortion  by  Force  or  Threat  of 
Injury  or  Serious  Damn^i{t's 

53.  Proposed  Amendment:  Section 
2B3.2  is  amended  in  subsection  (b)(2)(R) 
by  deleting  "a  firearm  or  a  dangerous 
weapon"  and  inserting  in  lieu  thereof 
"any  dangerous  weapon  (including  a 
firearm)",  and  in  subsection  [b||2)(C]  liy 
deleting  "a  f;rearm  or  other  dangerous 
weapon"  and  inserting  in  lieu  thereof 
"any  dangerous  weapon  (including  a 
fireorml" 

Rfoaon  ^iir  AmfiuUnfnl  The  purposes 
of  thi.s  amendment  are  to  clarify  that  a 
firearm  is  a  type  of  dangerous  weapon 
and  to  remove  the  inconsistency  in 
l.inguage  between  spei  iTic  offense 
(  hiirai  leristic  subdivisions  jb)(2)(B)  and 
|b)|J)(C|   Related  amendment   Ifi 
1 J  2A2  1 ) 

54  Propnsrd  Amendment:  Section 
2B3  2|b)(  il  IS  amended  by  inserting  at 
the  end 

"(U)  If  the  degree  of  in)ury  is  between 
that  specified  in  subdivisions  (A|  and 
(Fl).  increase  by  3  levels,  or 

(Fl  If  the  de^rt'e  of  in|ury  is  between 
li   if  spei  ified  m  subdivcsmns  (H)  and 
(C),  increase  tiy  5  levels  " 

The  Commentary  to  J  2li  t  2  t  apiiuned 
"Application  Notes 'is  amended  by 
deleting: 

"4  If  the  degree  of  bodily  Injury  falls 
between  two  injury  categories,  use  of  the 
Intervening  level  (i.e..  Inierpolation)  is 
appropriate  '. 

and  by  renumbering  Notes  5  and  6  as  4 
and  5  respectively. 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  provide 
intermediale  adjustment  levels  for  the 
degree  of  bodily  injury  Related 
amendment;  3  (Amendment  lo  Chapter 
One.  Part  A.  Section  4(b)). 

§  2D3  3    Blackmail  and  Similar  Forms 
of  Extortion 

55.  Proposed  Amendment:  Section 
253. 3(b)  IS  amended  by  deleting 
"Characteristics"  and  inserting  in  lieu 
thereof  "Characteristic" 

Reason  fur  Amendment  The  purpose 
of  this  amendment  is  lo  correct  a  clerical 
error 

§  2B5  1     Offenses  In volving  Counterfeit 
Obligations  of  the  United  States 

56  Proposed  Amendments:  Section 
2B5  1  IS  amended  m  the  title  by  inserting 


Bearer"  immediately  before 
"Obligations". 

The  Commentary  to  §  2B5  1  captioned 
"Application  Notes  '  is  amended  by 
renumbering  Note  2  as  Note  3.  and  by 
inserting  the  following  as  Note  2; 

"2    Counterfeit    as  used  in  this  section, 
means  an  instnimcnt  Ih.il  purports  lo  be 
genuine  but  is  not,  bei  wiisf  ii  h.is  been  fnlsely 
made  or  manufncturpd  in  ils  enlirely 
Offenses  involvinn  genuine  instruments  that 
hrtv  p  been  al'ered  are  <  nverrd  under 

i  zmz 

The  Commentary  to  5  2H'i  1  captioned 

"Applif.alion  Notes  .s  -iniended  m  the 
renumbered  .Note  S  b>  deleting  ".  paste 
comers  of  notes  on  notes  of  a  different 
denomination," 

The  Commentary  to  §  2B.')  1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  Note: 

4  For  the  purposes  of  subsection  |b|(l ),  do 
not  count  items  that  obviously  were  not 
intended  for  circulation  (e  g    distarded 
defective  items)  " 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
(overage  and  operation  of  this  guideline. 
Related  Amendment  57  |5  2B5.2). 

Additional  Fxplanalory  Statement: 
The  proposed  amendment  revises  the 
titles  of  5  j  2B5  1  and  2B5  2  to  mnke  the 
rnverage  of  each  guideline  clear  from 
the  title  f^resently.  the  coverage  of 
S  2B5  1  IS  specified  in  Application  Note 
1  of  the  Commentary  to  this  guideline 
For  S  2B5.1,  the  proposed  amendment 
adopts  the  definition  of  "counterfeit" 
used  in  18  U  S  C.  513.  "Altered" 
obligations  (eg.,  the  corner  of  a  note  of 
one  denomination  pasted  on  a  note  of  a 
different  denomination)  are  covered 
under  S  2B5  2.  The  p'^oposed  amendment 
also  adds  an  application  note  providing 
that  items  obviously  not  iniended  for 
circulation  (e.g.  discarded  defective 
Items)  are  not  lo  be  counted  under 
subsection  (b)(1). 

§285.2    Forgery:  Offenses 

Involving  Counterfeit  Instruments  Other 

than  Obligations  of  the  United  States 

57  Proposed  Amendment:  Section 
2B5.2  18  amended  in  the  title  by  inserting 
"Altered  or    immediately  following 
"Involving"  and  by  inserting 
"Counterfeit  Bearer"  immediately 
following    Other  than" 

Rt'oson  fur  Aniendnifrt  The  purpose 
of  this  amendment  is  to  clarify  the 
coverage  of  this  guideline  Related 
amendment   56  ({  2B5  1). 
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<•'  2B6. 1    A  Itering  or  Remo  ving  Motor 
Vehicle  Identification  Numbers,  or 
Trafficking  in  Motor  Vehicles  or  Parts 
with  Altered  or  Obliterated 
Identification  Numbers 

58.  Proposed  Amendment:  Section 
2B6.1(b)  is  amended  by  renumbering 
subsection  (b)(2)  as  (b)(3)  and  inserting 
the  following  as  subsection  (b)(2): 

"(2)  If  the  defendant  was  in  the 
business  of  receiving  and  selling  stolen 
property,  increase  by  2  levels". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  resolve  an 
inconsistency  between  this  section  and 
§  2B1.2  created  by  the  lack  of  an 
enhancement  in  this  section  for  a  person 
in  the  business  of  selling  stolen 
property.  Currently,  a  defendant 
convicted  under  the  statutes  covered  by 
this  section,  which  are  expressly 
designed  to  cover  trafficking  in  motor 
vehicles  or  parts  with  altered  or 
obliterated  identification  numbers,  could 
receive  a  lower  offense  level  than  if 
convicted  of  transportation  or  receipt  of 
stolen  property.  This  amendment 
eliminates  this  inconsistency  by  adding 
a  2  level  increase  if  the  defendant  was 
in  the  business  of  selling  stolen 
property.  Two  levels  rather  than  four 
levels  is  the  applicable  increase  to 
conform  to  S  2B1.2  because  the  base 
offense  level  of  §  2B8.1  already 
incorporates  the  adjustment  for  more 
than  minimal  planning. 

59.  Proposed  Amendment:  Section 
2B6.1(b)(2)  is  amended  by  deleting 
"organized  criminal  activity"  and 
inserting  in  lieu  thereof  "an  organized 
scheme  to  steal  vehicles  or  vehicle 
parts,  or  to  receive  stolen  vehicles  or 
vehicle  parts". 

The  Commentary  accompanying 
§  2B6.1  is  amended  by  deleting: 

"1.  See  Commentary  to  {  ZBl.l  (Larceny, 
Embezzlement,  and  other  Forms  of  Theft) 
regarding  the  adjustment  in  subsection  (b)(2) 
for  organized  cnminal  activity,  such  as  car 
theft  rings  and  chop  shop'  operations. ', 

and  inserting  in  lieu  thereof  the 
following: 

"1.  Subsection  (b)(2)  referring  to  an 
organized  scheme  to  steal  vehicles  or  vehicle 
parts,  or  to  receive  stolen  vehicles  or  vehicle 
parts'  provides  an  alternative  minimum 
measure  of  loss  in  the  case  of  an  ongoing, 
sophisticated  operation  such  as  an  auto  theft 
ring  or  chop  shop.'  'Vehicles'  refers  to  all 
forms  of  vehicles,  including  aircraft  and 
vsatercrafl.  See  Gjmmentary  to  {  2B1.1 
(Larceny.  Embezzlement,  and  Other  Forms  of 
Theft)  ". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
coverage  of  a  specific  offense 
characteristic.  Related  amendments:  34 
{§2Bl.l);  38(5  231.2). 


60.  Proposed  Amendment:  The 
Commentary  to  §  2B6.1  captioned 
"Statutory  Provisions"  and 
"Background"  is  amended  by  deleting 
"2320"  wherever  it  appears  and  inserting 
in  lieu  thereof  in  each  instance  "2321". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

61.  Proposed  Amendment:  Section 
2B6.1(b)  is  amended  by  deleting 
"Characteristic"  and  inserting  in  lieu 
thereof  "Characteristics". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

§2Cl.l    Offering.  Giving,  Soliciting,  or 
Receiving  a  Bribe;  Extortion  Under 
Color  of  Official  Right 

62.  Proposed  Amendment:  Section 
2Cl.l(b)  is  amended  by  deleting  "Apply  ' 
and  inserting  in  lieu  thereof  "If  more 
than  one  applies,  use". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  standardize  the 
terminology  used  in  the  guidelines. 

63.  Proposed  Amendment:  Section 
2Cl. 1(b)(1)  is  amended  by  deleting 

"action  received"  and  inserting  in  lieu 
thereof  "benefit  received,  or  to  be 
received.". 

The  Commentary  to  §  2C1.1  captioned 
'Application  Notes"  is  amended  in  Note 
2  in  the  first  sentence  by  deleting 
'action  received"  and  inserting  in  lieu 
thereof  "benefit  received,  or  to  be 
received,",  and  by  deleting  "action  (i.e.. 
benefit  or  favor)"  and  inserting  in  lieu 
thereof  "benefit";  in  the  second  sentence 
by  deleting  "action  received  in  return" 
and  inserting  in  lieu  thereof  "benefit 
received  or  to  be  received,",  and  by 
deleting  "such  action"  and  inserting  in 
lieu  thereof  "such  benefit";  and  in  the 
third  sentence  by  deleting  "action""  and 
inserting  in  lieu  thereof  "benefit"". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  and  commentary. 

64.  Proposed  Amendment:  The 
Commentary  to  {  2C1.1  captioned 
"Application  Notes"  is  amended  in  Note 
6  by  deleting: 

"W^en  multiple  counts  are  involved,  each 
bribe  is  to  be  treated  as  a  separate,  unrelated 
offense  not  subject  to  §  3Dl.2(d)  or 
§  3Dl.3(b).  Instead,  apply  {  3D1.4.  However. 
if  a  defendant  makes  several  payments  as 
part  of  a  single  brit>e,  that  is  to  be  treated  as 
a  single  bribery  offense  involving  the  total 
amount  of  the  britje.", 

and  inserting  in  lieu  thereof: 

"In  the  case  of  multiple  counts,  treat  each 
bribe  as  a  separate,  unrelated  oRense  not 
subject  to  S  3Dl.2(d);  except,  if  the  counts 
involved  several  related  payments  as  pari  of 
a  single  bribe,  treat  the  conduct  as  a  sing'e 
offense  involving  the  total  amount  of  the 


bribe  (i.e..  the  counts  are  to  be  grouped  under 

j3Dl.2|d)).". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 

65.  Proposed  Amendment  The 
Commentary'  to  §  2C1.1  captioned 
"Background"  is  amended  in  the  eighth 
paragraph  by  deleting  "extortions, 
conspiracies,  and  attempts  '  and 
inserting  in  lieu  thereof  "extortion,  or 
attempted  extortion,". 

Reason  for  Amendment  This 
amendment  corrects  a  minor  technical 
error.  This  section  expressly  covers 
extortion  and  attempted  extortion, 
conspiracy  is  covered  through  the 
operation  of  §  2X1.1.  T?ie  present 
phraseology  could  be  misread  as 
overriding  the  application  of  J  2X1.1  in 
conspiracy  cases. 

66.  Issues  concerning  §  2Cl.  1 
(Offering,  Giving,  Soliciting,  or 
Receiving  a  Bribe:  Extortion  Under 
Color  of  Official  Right)  and  §  2C1.2 
(Offering,  Giving.  Soliciting,  or 
Receiving  a  Gratuity f  For  the  purposes 
of  this  analysis,  examples  from  j  2C1.1 
(Bribery)  are  used.  However,  the 
analysis  is  equally  appHcable  to  §  2Cl^ 
(Gratuity). 

Under  the  current  bribery  guideline, 
there  is  no  enhancement  for  rep>eated 
instances  of  bribery  if  the  conduct 
involves  the  same  course  of  conduct  or 
common  scheme  or  plan  and  the  same 
victim  (as  frequently  is  the  case  where 
the  government  is  the  \'ictim)  because 
such  cases  are  grouped  under  j  3Dl.2(b). 
In  contrast,  the  fraud  and  theft 
guidelines  provide  a  2-level  increase  in 
cases  of  repeated  instances  under  the 
second  prong  of  the  "more  than  minimal 
planning"  definition. 

Unlike  the  theft  and  fraud  guidelines, 
it  is  arguable  that  the  value  of  any  bribe 
that  was  part  of  the  same  course  of 
conduct  or  a  common  scheme  or  plan  as 
the  offense  of  con\nction.  but  not 
included  in  the  count  of  conviction,  is 
excluded  from  consideration.  This  is 
because  §  iBl. 3(a)(2),  which  authorizes 
consideration  of  conduct  not  expressly 
included  in  the  offense  of  conviction  but 
part  of  the  same  course  of  conduct  or 
common  scheme  or  plan,  applies  only  to 
offenses  grouped  under  5  3Dl.2(d).  Thus, 
if  the  defendant  pleads  to  one  count  of  a 
bribery  offense  involving  one  $10,000 
bribe  in  satisfaction  of  a  15  count 
indictment  involving  an  additional 
$80,000  in  separate  bribes  that  were  part 
of  the  same  course  of  conduct,  the 
current  brib>er>'  guideline,  unlike  the 
theft  and  fraud  guidelines,  would  not 
take  into  account  the  additional  $80,000. 
and  there  would  be  no  increase  for 
repeated  instances. 
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The  rurr»'nt  mmielin*'  mny  hUo  rreatf 
Viinniis  iirnrr.iitifi  h«'(  ause  lh»»  oiultipi*' 
count  Pile  |whii  h  Hpplit-i  Drily  whfr»'  the 
ofTen»»*^  nrv  not  i(r<)np«'<l  vjmifr 
}  .^D^  2\h])  trnm\*en  lh«"  (tfft»n«f  Irvfl 
miK.h  frtHlcr  ih.in  ihi-  iniuiflHrv  l«hlr   F^ir 
(•x/impl«»   nn  rlc<  led  pndlic  ofTn  i«l  whu 

offfrnf"  Irvfl  of  Jl    th*-  ^.nnc  ii»'ft»ni)Mnt 
who  took  two  u-^rf  Ititrd  VSOii  irnri  Srib*^ 
would  havi-  (in  offfnsr  lfvv\  nf  J() 

Th*'  (^ommiv  ,:nn  ^rfki  rommrnt  find 
jugjjpstions   III  whfthfr  und  how  the 
aui(l«'lin«»s  ^houlfl  ho  «mfi!c<>'d  to 
iMrfSM  '\  ••<<•  "<s'..-^  ( tn»"  po«siti|p  way 
III  .iiJdrf^H  Iht'Sf  isM'K"^  ii^  prt'^pnlfd 
bi'low   tnii  ihi-  Commminn  ^ppks 
rf  (immi-ndii'oni  .\%  'o  my  otht-r 
apprnpruilp  <*'liitt(ini    In  fhf  iMirnpIr 
shown  beiow   Hn  fnhani  i'iiut'  of  2 
lavait  lA  added  for  rpprHUMl  inst  iik  i>s 
(ftnilar  to  the  •«><.onil  prcn^j  of '  riMirf 
than  mminiAl  plannmy  '  m  the  theft  and 
fraud  xuK^Hinen)  and  |  2U1  2(d)  is 
timendi*d  to  in(  lude  bribery  offen»r» 

An  illuntration  of  or-.r  possible  way  of 
addreaning  these  ismi.-n  follows 

*>♦•(  tioii  2C.\  l|b)  is  amended  t>v 
deU'tiox  '{W  nnti  "(2J"  and  inserfinx  in 
lioii  thereof  '"(A)"  and  "(B)"  reapei  lively 
an<l  by  delefmx  "Apply  thagr«d!er"  Hnd 
tnsertin){  m  lieu  thereof: 

"(1)  If  the  ofTt'iKi''    '  \  'Kfd  more  th.tn 
one  bn!x'   m(  re.me  'v  J    •vels 

(2)  If  mort  th,in  one  of  the  foilowinjj 
upplles    use  the  xrealiT  ■ 

The  Commeni.iry  to  J  Jl   1  1  i  dpimneil 
ApplK  Htion  Notes     is    nicrulfd  by 
dt-!ftinj<  the  text  uf  \xi\r  8  .md  iiis«TtlMg 
in  lieu  thereof; 

"RaUltxi  (Mynwni*  ihuil    m  •••«<»<•• 
ConctlUilr  <■  iia^jf  tinlH<  {>•  n  .  *  iiuintM-r  nl 
irsLillnicn!  t>«<>rTi«Mil«  for  4  iinj^lt-  .n  tiaii/  mr 
to  ''<•  'ri'rt'fi)  ft*  fi  •inxl*'  bril>«.  •'.«!!  if 

ct'  iri<f'l  .n  wprt'ili"  .  imnlB 

J>e(  lion  ZlA  2(bl  is  riniet'.iled  by 
{>'  >-tiMK    |l|    4ihI    |2|    and  iruiertin)(  m 
lu-u  thereof     (A|     dad     (H)     re«()«<:tlvely 
iiiul  bv  ilelelmjj    Apply  the  )treiiler    and 
in»eriiii^  in  lieu  thereof 

i  1 1  If  itn-  ciffriinr  Involved  m<>r»-  'Sun  une 
graluitv    nil  '•■•<«■  t<\  ;;  leveU 

(^111   I,, If.   Tuiii  ,ii>e  III  lh«  following 
•  pptif^     .•>••    .'!••  ^r••a\^^ 

The  (  I  ITT- men  I.)  ry  to  }  2C1  2  rtipfioned 
\pplh  H»uin  Sotpfl     IS  nmentleit  by 
ileletiim  the  tf  xi  of  Note  4  ajid  inseTtir\g 
(n  lieu  'herenf 

Pi'lcdcil  p.iyrnenli  'hdt.  in  aMaBOa« 

CMiiiiiiiiiir  M  iiiigiH  gmtiiity  (eg.,  wparate 

liiiv'"'"'*  fur  •irfiiri'  nmt  hntrl  fir  *  tiun'r 
vii<j<ii,.n  'npl  lire  to  be  freiited  in  *  <innlr 
Hrrttuity    even  if  charfeil  in  aepHrtite  rtninli   ' 

'~wi  tion  3l)l  2(d)  la  amended  m  the 
llslmt^  of  iiffenae  tei  liona  in  the  third 
p.iiH«r«ph  by  deletin^f    {  2C^1  \  ' .  and  in 
llu-  li.'ilmx  of  offenne  »«ctioaa  m  the 


gerund  p^iru^raph  by  inaerlmg  in  order 
fiy  nettuin  number     \\  ZC.\  1.  2Cli" 

S«'i  Hon  JDI  5  la  amended  in  the 
niuHtrHliona  following  the  Commentary 
by  delftin^  IllustrHtuin  2  and 
renumberi!i){  Illustrtitions  X  4,  and  5  aa 
2.  .3  and  4  regpei.lively 

I)  2CI  2     Offfrins.  Givtng.  Soliciting,  or 
Hi'i  fnirijf  a  Gratuity 

67  ProptTSod Amendmeni  S»H;tion 
2Cl  2<b)  IS  amended  bv  deU'tin>(    Apply 
and  insertinjj  in  lieu  ibt'reof  "If  more 
than  one  appliea.  uae 

RfHJsnn  for  Amrndntfiit.  The  purptja*" 
of  this  aniend.'neni  ;8  to  standaniixe  the 
temrnoiotjy  uni'i!  in  ihr  xuuielmeH 

W  P'vfU'srd  •^/;,j7i(//;v.7ir  Thi" 
(.oninienlary  to  }  2Cl  2  taplioiu'd 

Application  Notes"  Is  ameniii'd  :ii  Noie 
4  by  deleting 

■\Ai'h(f\  mul'ipl''  ij  >inti  nf  rei  f  i;  m)j  i 
Knilui'v  are  invulvfd    e.irh  (  iHint  '.%  to  f>»* 
I'f  I'cl  HI  H  «'i'ii'  i>   iinreln'ed  nfVn»e  nn' 
•  m'm.-.  •  ■  .  t  11)1  Jl!'  iir  I  lOl  lib}   InileBii 
■  Cfilv  I   lUl  4 

and  inserting  in  lieu  Ihervof  the 
following: 

In  th«-  (  ««e  of  multiple  rouj,!.<   trent  e.ich 
Hr.ituity  rti  M  aepMride.  unreUletl  iiferue  not 
•ubiecl  to  I  JUl  .!(di   »•>.  t-pi    if  (Se  LAHinIs 
mvulved  •cvtrnil  n-Uilud  pa>im-nl>  lU  part  nf 
H  mnnle  j(raluil>    'rcil  !.he  ixmduct  at  a  ikinjiie 
•  "erKe  ltU">lvwi)(  'bi'  loUl  nmnunl  of  ihe 
X'Mii.ity  i|  e  ,  the  roiantu  are  !ii  l>e  gnnnifd 
uiHier  f  im  .^rb)  ■ 

Kfcsiir.  Ut  Aniendnt^TiL  The  purpose 
of  this  aiut^ndiiienl  is  to  clarify  the 
Qimnientary  and  to  spfHTify  bow 
multiple  Lount8  that  invoive  s^rverui 
rr'.ited  payments  ai  part  of  a  sin){ie 
Kr.itiiity  are  to  bt  treated 

^  J['>l  1     Uniitwfu!  Maniifnrturirfi(, 
Inixi-ti  y   htpfnir^.  or  Tiirf^rrhinj; 
llnc.udm^i  f'.igscn^ffw  ^:!h  In'.pnt  To 
Commit  Thf^f  i^ffertfes) 

H'l   Fy  ,H'srd  Auh'ihIiih-iiL  Sttlion 
21 '1   1 1 -I  '    •.  <i mended  tiy  del»'tiii>{ 
I ;  iiri»«'  ( )ffen«e  l>'>el 

'  1 1  4.1.  for  an  offense  'ha'  -esults  m 
dea'h  or  senous  bodily  iniirv  w  th  a 
prior  conviction  for  a  similar  itn.R 
offense;  or 

|2)  36.  for  an  offense  that  re<)ultH  in 
de.iih  .ir  senotis  txulily  in|ury  and 
involved  cr)ntn>llpd  substHni:es  (except 
S<  hednle  III.  IV  and  V  confn.lled 
siib?(tnnre<i  and  W^%  than  (A)  Fifty 
kilojjrHms  of  marihurtna.  (B)  ten 
kiloxrams  uf  h.ishish.  .ind  (C)  one 
kilo«r.im  of  hashish  oil)   or 

(J)  For  any  other  offense,  the  base 
offense  level  is  the  level  Bp<^cnf^ed  in  the 
DniK  Qiicinfity  Table  below  ". 

and  injiertii^  in  lieu  thereof; 
(a)  EJase  Offenae  Level.    ■ 


(1)  43.  if  the  defendant  ia  convicted 
under  21  U  SC  Ml  (b)(1)(A).  (b)(1)(B), 
or  lb)(lj(C).  ot  21  U.S.C  960  (b)(1).  [h\(l\. 
or  (b|(3).  and  the  offenae  of  conviction 
establishes  that  death  or  aerKnia  bodily 
m|ury  resulted  from  the  use  of  the 
substance  and  that  the  defendant 

(  ommitted  the  ufTense  after  one  or  more 
pnor  convictions  for  a  similar  offense,  or 

(2)  38.  if  the  defendant  is  convictetl 
under  21  U  S  C  ft4  1(b)(1)(A).  (b)(1)(B). 
ur  (b)nHC).  or  21  I' S  C,  960  (b)(1).  (b)(2). 
or  (b)(31.  and  the  offense  of  conviction 
e-dnblishes  that  death  or  senous  boddy 
injury  resulted  from  use  of  the 
substance,  or 

(31  Tlie  offense  level  specified  in  the 
DruK  Quantity  Table  set  forth  in 
subsecliun  (c)  U'low  ■■ 

Section  2UI  1  captioned    DRUG- 
grANTITY  TABIJ-;    IS  amended  by 
deleting;    IJRlJt.  QUANTITY  TABlJi " 
iiiid  iniiertinK  in  lieu  then-of  "(c)  DRllC 
QUA.VriTY  TABil. 

fitasun  fur  Amendment  The  purpose 
of  this  amendment  la  to  provide  that 
subiieclions  |a|  and  (h)  app^y  only  in  the 
case  of  a  conviction  under 
(:iri;umstances  specified  in  the  atdtutrs 
cited 

70  Prtipomni  Amendment  Section 
21)1  l(b|  IS  amended  by  deleting  "a 
firearm  or  other  dangerous  weapon"  and 
inserting  in  lieu  thereof  "any  danjjprous 
weapon  (including  a  firearm)". 

Hii:si':t  Ut  Amendment  The  purpose 
of  the  amendment  is  to  clanfy  the 
Kindeline  Re!at»-<1  amendment:  16 
i  §  2A2 1 ) 

71  Rropfysef I  Amendment:  Sec^wn 
2ni  1(b)  IS  amended  by  addinj?  the 
followmR  new  Sp»*(nfic  Offense 
Characteristic: 

"(2)  If  the  defendant  is  convicted  of 
violrtlinR  21  I'  S  C  9fl0(8)  under 
(  ircumstaniTea  in  which  (A)  an  ain.nift 
other  Ih.in  a  reyiiiarly  f»c+iedu)e<i 
rommemal  nir  earner  was  usf?d  to 
import  the  t  onfmlled  substdnce,  or  (B) 
the  defendant  uc  ted  as  a  pilot,  copilot. 
1  H|it,on.  navifintor.  flijjht  ofTioT  or  any 
nthtT  opiT.itKiii  offic  er  aboard  any  craft 
or  vcs!»«;l  carrying  a  controlled 
substftnce.  incn-ase  by  2  levels,  but  if 
the  resullinR  offense  level  is  less  than 
liycl  2H,  inrreiise  to  level  2fi  ": 

The  Comner.tHry  to  J  21)1  1  (  aptioned 
"Application  Notes"  is  amended  by 
inserting  the  foliciyMnx  new  Application 
Note 

(141  If  iiit)»«  tmn  fbK2HB)  applies   rfo  not 
Hpply  S   IHI  J  (.Ativ-se  uf  I'oKiliun  uf  Trust  or 
l'»e  of  Spei-ial  Skiill. '; 

The  Qrrr.menlary  to  }  ZEh  1  captioned 
liackgroimd'   is  amended  by  inserting 
the  following  new  paragraph  between 

the  third  and  fourth  ptaragrupha. 


"Specific  Offense  Characteristic  (b)(2)  is 
mandated  by  section  6453  of  the  Omnibus 
Anti-Drug  Abuse  Act  of  1988  (Pub  L  100- 
890)" 

Reason  for  Amendment.  The  purpose 
of  this  amendment  is  to  implement  the 
directive  to  the  Commission  in  section 
6453  of  the  Omnibus  Anti-Diiig  Abuse 
Act  of  1988  (Pub  L  100-690). 

72.  Proposed  Amendment:  The 
Commentary  to  S  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  by  adding  in  the  appropriate  place 
(by  alphabetical  order)  the  following 
new  subdivisions — 

(1)  In  the  hsting  captioned  "Schedule 
III  Substances": 

"1  gm  of  Benzphetamine  =  4  mg  of  heroin/4 
gm  of  marihuana", 

(2)  In  the  listing  captioned  "Cocaine 
and  Other  Schedule  I  and  II  Stimulants": 

"1  gm  of  4-Methyl-aminorex 
(■Euphoria)  =  0.5gm  of  cocaine/01  gm  of 
heroin". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  make  the  Drug 
Equivalency  Table  more  comprehensive. 

73.  Proposed  Amendment-  The 
Commentary  to  {  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  immediately  follo«ving  the  caption 
"Cocaine  and  Other  Schedule  I  and  II 
Stimulants"  and  the  caption  "LSD,  PGP. 
and  Other  Hallucinogens"  by  inserting 
in  each  instance  "(and  their  immediate 
precursors)". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 

74.  Proposed  Amendment:  The 
Commentary  to  S  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  by  deleting: 

"1  gm  of  Phenylacefone/PiP  (amphetamine 
precursor)  =  0.375  gm  of  cocaine/0.075  gm  of 
heroin 

1  gm  of  Phenylacetone/PjP 
Imethamphetamine  precursor)  =  0.833  gm  of 
cocaine/O  167  gm  of  heroin" 

and  inserting  in  heu  thereof: 

"1  gm  Phenylacelone/P,P  (when  possessed 
for  the  purpose  of  manufacturing 
methamphelamine)  =  0.833  gm  of  cocaine/ 
0167  gm  of  heroin 

1  gm  Phenylacetone/PjP  (in  any  other 
case)  =  0.375  gm  of  cocaine/0.075  gm  of 
heroin". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary  and  correct  a 
typographical  error. 

75.  Proposed  Amendment-  The 
Commentary  to  S  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  by  deleting:  "The  following  dosage 
equivalents  for  certain  common  drugs 
are  provided  by  the  Drug  Enforcement 


Administration  to  facihtate  the 
application  of  S  2D1.1  of  the  guidelines 
in  cases  where  the  number  of  doses,  but 
not  the  weight  of  the  controlled 
substances  are  known.  The  dosage 
equivalents  provided  in  these  tables 
reflect  the  amount  of  the  pure  drug 
contained  in  an  average  dose.  Dosage 
Equivalency  Table", 

and  inserting  in  lieu  thereof  the 
following. 

"11.  If  the  numl)er  of  doses,  pills,  or 
capsules  but  not  the  weight  of  the  controlled 
substance  is  known,  multiply  the  number  of 
doses,  pills,  or  capsules  by  the  typical  weight 
per  dose  to  estimate  the  total  weight  of  the 
controlled  substance  (e.g..  100  doses  of 
Bufotenine  at  1  mg  per  dose  =  100  mg  of 
Bufotenine).  The  Typical  Weight  Per  Unit 
Table,  prepared  from  information  provided 
by  the  Drug  Enforcement  Administration, 
displays  the  typical  weight  per  dose.  pill,  or 
capsule  for  common  controlled  substances.— 
Typical  Weight  Per  Unit  (Dose.  Pill,  or 
Capsule)  Table". 

The  Conmientary  to  S  2D1.1  captioned 
"Application  Notes"  is  amended  by 
renumbering  the  current  Note  11  as  Note 
12. 

Reason  for  Amendment-  The  purpose 
of  this  amendment  Is  to  clarify  the 
Commentary. 

76.  Proposed  Amendment-  The 
Commentary  to  S  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  by  adding  the  following  section 
immediately  after  the  section  captioned 
"Depressants": 

"Marihuana 
1  marihuana  cigarette  =0.5  gm". 

Reason  for  Amendment-  Tlie  purpose 
of  this  amendment  is  to  make  the  listing 
more  comprehensive. 

77.  Proposed  Amendment  The 
Commentary  to  5  2D1.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  as  an  additional 
note: 

"13.  If  the  quantity  of  drugs  substantially 
exceeds  that  required  for  level  36.  an  upward 
departure  may  he  warra.nied.  ' 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  add  an 
Application  Note  to  the  Commentary  of 
§  2D1.1  concerning  possible  departure  in 
the  case  of  an  extremely  large  quantity 
of  drugs. 

78.  Proposed  Amendment:  The  Drug 
Quantity  Table  to  {  2D1.1  is  amended 
by  inserting  "Methamphetamine," 
immediately  following  "PCP  or" 
wherever  it  appears  and  by  inserting  "or 
Pure  Methamphetamine"  following 
"Pure  PCP"  wherever  it  appears. 

The  Commentary  to  S  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
9  by  inserting  "and  methamphetamine" 
immediately  following  "phencyclidine 


(PCP)".  by  inserting  ",  pure 
methamphetamine"  immediately 
following  "amounts  of  pure  PCP" 
wherever  it  appears,  and  by  inserting 
"or  methamphetamine"  following 
"appropriate  for  PCP" 

The  Commentary  to  §  201  1  captioned 
"Application  .Notes"  is  amended  in  Note 
10.  in  the  Drug  Equivalency  Table. 
Cocaine  and  Other  Schedule  I  and  II 
Stimulants  by  deleting  "2.0  gm  of 
cocaine/0.4  gm  of  heroin"  immediately 
following  "1  gm  of  Methamphetamine 
=  "  and  inserting  in  lieu  thereof  "5.0  gm 
of  cocaine/1.0  gm  of  heroin"  and  by 
deleting  "0.833  gm  of  cocaine/0.167  gm 
of  heroin"  immediately  following 
"(methamphetamine  precursor)'  and 
inserting  in  lieu  thereof  "2.08  gm  of 
cocaine/0.418  gm  of  heroin". 

TTie  Commentary  to  5  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  by  inserting  "methamphetamine. 
fentanyL"  immediately  following  "i  e. 
heroin,  cocaine,  PCP,"  and  by  deleting 

"one  gram  of  a  substance  contaimng 
methamphetamine,  a  Schedule  I  stimulant,  is 
to  be  treated  as  the  equivalent  of  two  grams 
of  a  substance  containing  cocaine  in  applying 
the  Drug  Quantity  Table  ". 

and  inserting  in  lieu  thereof: 

"one  gram  of  a  substance  containing 
oxymorphone.  a  Schedule  I  opiate,  it  to  be 
treated  as  the  equivalent  of  five  grams  of  a 
substance  contaimng  heroin  m  applying  the 
Drug  Quantity  Table". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  reflect  statutory 
changes  with  respect  to  the  drug 
methamphetamine. 

79.  Proposed  Amendment  The  Drug 
Quantity  Table  in  J  2Dl  1  is  amended  by 
deleting,  "or  other  Schedule  I  or  II 
controlled"  wherever  it  appears  and 
inserting  "Schedule  I  or  U  Depressants 
or"  immediately  before  "Schedule  III", 
wherever  it  appears,  and  by  inserting 
"substances"  immediately  after 
"Schedule  IV"  and  immediately  after 
"Schedule  V"  \\herever  they  appear. 

The  Drug  Quantity  Table  in  §  2D1.1  is 
amended  by  deleting  "equivalent" 
wherever  it  appears  and  inserting  in  lieu 
thereof  "the  equivalent  amount  of 
other". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes  '  is  amended  in  Note 
10,  in  the  tables  captioned  Drug 
Equivalency  Tables,  by  deleting  "Other 
Schedule  I  or  II  Substances"  and 
inserting  in  lieu  thereof  "Schedule  I  and 
II  Depressants" 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  and  Commentary. 

80.  Elimination  of  Minor  Gaps  in  the 
Drug  Quantity  Table:  There  are  minor 
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gups  in  the  drug  quantity  tabit*  [t^-. 
U'Vfl  34  apptiei  (u  80-00  kg  of 
MiiiihuanH,  (.evel  28  applie*  (o  100-3W 
kg  uf  M«nhuana).  Qtwsttona  have 
rcpfrttmily  b««n  raised  as  to  what  la 
proper  iifffiise  level  for  a  quantity 
fdUin);  b«*twe«n  the  stated  levels  (f  .g  . 
W  4  k^  of  Mdrihuandy.  Becauae  the 
ha.He  offense  k'vels  in  |  ZDl  1  are  either 
provided  iilre«;tly  by  the  AntlDnig 
AhuHe  Act  uf  IWA  ur  are  proportional  to 
the  levels  eslublished  by  statute" 
(CJuideline*  Manual  p  2.461.  the  correct 
mterpretatiun  is  that  at  le«sl  100  kg  la 
refill ire<l  for  l*vel  2B. 

rh«»  ComiiHHsion  MH'ks  comment  on 
eiiniiiiiitinj;  'hes"  iiiapa  by  revising  the 
sei  iiiui  ihrtxi^li -the  fifteenth  pantgraph 
(il  the  labti'  lu  read    At  least— but  less 
'h.in — "  for  e«ch  controlled  substance 
|eg..  l^!vel  24  would  iJH,Jude    At  least  H<) 
kg  but  less  thdn  lOU  kg  of  Marihuana  '. 
Level  2ti  woukl  include    At  least  100  kg 
but  less  than  4U0  kg  of  Marihuana   ). 

81  f'rupc'*ntl  AmcncfmenL  Secliua 
2ni  1  IS  amenileii  in  the  table  captioned 
"Dnig  Quantity  Table"  by  deleting  '"  ' 
immediately  following  "I^vel  SZ"  and 
immediately  following    Level  26",  and 
by  deleting    "  Statute  sp«ciri«a  a 
mand.ilory  minimum  sentence." 

The  fdulniite  marked  '*"  to  the  Drug 
K.juivaJency  Table  m  f  ZDl  1  is 
amended  by  deletirtg  the  text  of  the 
fnotriote  m  its  entirety  as  follows 

The  srale  nmnunts  for  all  controlled 
substances  refer  to  the  total  weight  of 
the  controlled  substance.  Qmsisfenl 
v*ith  the  provisKins  of  the  AntiDnig 
Abuse  Act.  if  any  mixture  of  a 
compound  contains  any  detectable 
amount  of  a  controlled  sulistance.  the 
entire  amount  of  the  mixture  or 
compound  shall  be  considennl  in 
measuring  the  quantity   If  a  mixtuie  or 
compound  contains  s  detectable  amount 
of  more  than  one  controlled  substance, 
the  most  senous  ixintrolied  substance 
sh.ill  determine  the  categonzation  of  the 
entire  quantity  ". 

and  inserting  in  lieu  thereof 

"Unless  iitherwist-  spMscified.  the 
vveij^ht  of  a  controlled  substance  set 
forth  in  the  table  refers  to  the  entire 
v\ei4hl  of  any  compound  or  mixture 
Lont. lining  a  iletectable  amount  of  the 
controlled  substant^  If  a  mixture  or 
compound  contains  more  than  one 
controlled  sutwiance.  the  weight  of  the 
entire  mlxlu*^  or  compound  is  assigned 
to  the  I  iintrolled  substance  that  results 
in  the  greater  offense  level.  In  the  case 
111'  H  tiiiKture  or  (  ompound  ixintainlng 
P(;P  or  meihamphetamine.  use  the 
offense  level  delerminod  by  the  entire 
weight  of  ihe  mixture  or  compound,  or 
the  offense  level  determined  by  the 
weight  of  the  pure  PCP  or 


methamphetanuiM.  whichever  ia 
greater." 

The  Cominentary  to  |  2D1  1  captioned 
Application  Notes"  Is  amended  in  Note 

9  by  inserting  immediately  before  the 
period  at  the  end  of  the  first  sentence: 

except  in  the  case  of  PCP  or 
m«ithamphetamine  for  which  the  guideline 
Itself  provides  for  the  cnnsidersfion  of  purity 
I  see  \hn  footnote  to  the  Drug  Quantity 

Tdbl.-l  \ 

and  by  deleting: 

"Congress  provided  «n  exception  to  purity 
considerations  In  the  case  of  phancydidlne 
(PCPl  21  use  (Ml(hlflHA)  The  legislation 
ciesignstps  amounts  of  pure  PCP  and  mixtures 
in  establishing  mandatory  sentences  The 
first  row  of  the  table  illustrates  this 
distinction  as  one  kilogram  ol  PCP  or  100 
Krams  of  pure  PCP  Allowance  for  higher 
senlRoces  based  on  purity  is  not  appropnate 
for  Pt:P  " 

The  Coounentary  to  ZDl  1  captioned 

"Background"  Is  amended  in  the  third 
paragraph  by  deleting  "with  two 
asterisks  represent  mandatory  muumuni 
sentences  established  by  the  Anti-Dnig 
Abuse  Act  of  1986.  These  levels  reflect 
sentences    and  inserting  in  beu  thereof 
"at  levels  32  and  36  estabhoh  guideline 
ranges",  and  by  deleting  ' requirement" 
and  inserting  in  lieu  thereof  "minimucn". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  cianfy  the 
operation  of  the  guideline,  and  to  delete 
an  unecesoary  footnote 

H2.  Cak'uialKW  uf  the  iVeiffht  of  LSD 
fur  Cuuiflme  fhjrposes  The  question 
has  repeatedly  arisen  as  to  whether  the 
earner  on  which  D-lysergic  acid 
diethylamide  (LSD)  is  placed  should  be 
considered  as  part  of  the  mixture  and 
therefore  weighed. 

liJU  may  be  sold  on  various  carriers 
such  us  a  sugar  cube  or  on  blotter  paper. 
A  sugar  cube  weighs  approxhnately 
2.27tl  mg  .  a  piece  of  blotter  paper  the 
size  used  to  hold  one  dose  weighs  about 
14  mg.,  and  a  dose  of  li>D  weighs  about 
05  mg.  Therefore,  if  the  carrier  was 
weighed  as  part  of  the  mixture,  a  person 
selling  100  doses  of  LSD  would  have  an 
offense  level  of  32,  or  28,  or  12 
dep4>nding  on  wh*-ther  the  LSD  was  on  a 
sugar  cube,  blotter  pa(>«>r,  or  in  a  liquid 
form. 

The  Commission  seeks  comment  on 
the  most  appropnate  response  to  this 
situation  (i.e..  should  or  should  not  the 
Commission  amend  the  guidelines  or 
Commentary  to  exdude  the  v»eight  of 
the    earner"  in  LSD  cases  for  guideline 
purposes?). 

ft3  Rflalionahip  of  Marihuana  Plants 

10  Munhuanij:  Section  047S  of  the 
Omnitioa  An ti  Drug  Abuse  Act  of  1968 
alters  the  manner  in  which  the  ofTenoe 
level  for  cnonhuana  plants  is  calculated 


under  21  U.S.C.  Ml.  Under  21  U5.C.  841. 
as  amended,  an  offense  involving  100 
marihuana  plants  is  treated  as 
equivalent  to  an  offense  involving  100 
kilograma  of  marihuana,  and  an  offense 
involving  1.000  marihuana  plants  is 
treated  as  eqairalert  to  an  offense 
involving  1.000  kilograms  of  marihuana. 
From  the  legislative  history.  It  appeara 
that  this  chan^  was  diretrted  primarily 
towards  large  scale  marihuana  growers. 
The  statutory  authonzed  maximum  for 
an  offense  involving  fewer  than  50 
plants  (five  years)  remains  unchanged. 

This  statutory  revision  requires 
revision  of  the  relationship  of  marihaana 
plants  to  manhuana  in  the  guidelines  for 
offense  level*  26  and  above  (currently 
100  manhuana  plants  is  treated  as  the 
equivalent  of  10  kilograms  of  muibuana; 
1000  manhuana  plaota  is  treated  ••  the 
equivalent  of  100  kilogranns  of 
manhuana). 

A  more  difficult  question  is  how  lo 
treat  this  relationship  when  there  are 
fewer  than  100  marihuana  plants. 
Information  from  the  Drug  Enforcement 
Administration  indicates  that  the  yield 
from  a  marihaana  plant  varies  but  the 
average  jrield  is  about  0.4  idlogram.  A 
plant  could  be  expected  to  yield  1 
kilogram  only  with  sophisticated 
growing  methods. 

The  Commission  seeks  comment  on 
how  this  statutory  revision  should  be 
addressed.  Specifically,  should  or 
should  not  the  Commission  use  a  lower 
ratio  of  marihuana  plants  to  marihuana 
if  there  are  fewer  than  100  plants;  and.  if 
80,  at  which  point  or  points  should  a 
lower  ratio  be  used? 

84.  Proposed  Amendment  The 
Commentary  to  {  2Dl  1  captioned 
"Application  Notes"  is  amended  in  Note 
10  m  the  section  of  the  "Drug 
Eqnivalency  Tables"  captioned 
"Schedule  1  or  U  Opiates  '  on  the  line 
beginning  "piperidinylj  Propanamide) 
-"  by  deleting  "31.25  gm"  and  inserting 
in  lieu  thereof  "2.5  gm". 

Reasun  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
equivalency  for  fentanyl  to  that  set  forth 
in  the  Drug  Quantity  Table  and  statute. 

85.  Proposed  Amendment  The 
Commentary  to  {  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  in  the  section  of  'Dosage  Equivalency 
Table"  captioned  "Hallucinogens"  by 
deleting  "STP  (DOM) 
Dimethoxyamphelamine"  and  inserting 
in  lieu  thereof  "2,  5-Dimethoxy-4- 
methylamphetamine  (STP,  DOM)". 

The  Commentary  to  |  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  in  the  section  of  the  "Dosage 
Equivalency  Table"  in  the  section 
captioned  "Stimulants"  by  deleting 


"Preludin  25  Big**  and  buerting  in  beu 
thereof  "Phenraetrazine  (PrehuUn)  75 
mg". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  substitute 
generic  names  for  the  two  substances 
and  to  conform  the  dosage  of 
Pheiunetrazine  currently  being 
manufactured. 

AddiUonal  Explanatory  Statement- 
This  amendment  was  reconunended  by 
the  Drug  Control  Section  of  the  Drag 
Enforcement  Administrahoa. 

86.  Proposed  Amendment  The 
Commentary  to  {  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  in  the  "Drug  Equivalency  Tables"  in 
the  section  captioned  "Schedule  111 
Substances"  by  deletiiiig: 

"1  gm  of  Thiohexethal  =  2  mg  of  heroin/ 2 
gm  of  marihuana", 

in  the  "Dosage  Equivalency  Table"  m 
the  section  captioned  "HaUudnogens" 
by  deleting: 

"Anhalamine — 300  mg", 

"Anhalonide — 300  mg", 

"Anhalonlne — 300  mg", 

"Lophophorine — 300  mg", 

"Pellotine— 300  mg". 
and  in  the  Dosage  Equivalency  Table  in 
the  section  captioned  "Depressants"  by 
deleting: 

"Brallobarbital — 30  mg". 

"Eldoral— 100  mg". 

"Eunarcon — 100  mg". 

"Hexethel— 100  mg". 

"Thiohexethal — 60  mg". 

Reason  for  Amendment  TTie  purpose 
of  this  amendment  is  to  delete 
substances  that  either  are  not  controlled 
substances  or  are  no  longer 
manufactured. 

Additional  Explanatory  Statement 
This  amendment  was  recommended  by 
the  Drug  Control  Section  of  the  Drug 
Enforcement  Administration. 

87.  Proposed  Amendntent  The 
Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  in  the  "Drug  Equivalency  Tables"  in 
the  section  captioned  "Cocaine  and 
Other  Schedule  I  and  D  Stimulants"  by 
inserting  in  the  appropriate  place  in 
alphabetical  order 

"1  gm  of  Methylphenidate 

(Ritalin]  =:0.5gm  of  cocaine/O.l  gm  of 

heroin", 
and  in  the  section  captioned  "LSD,  PCP, 
and  Other  Schedule  I  and  II 
Hallucinogens"  by  inserting  in  the 
appropriate  place  in  alphabeiical  order. 

"1  gm  of  3, 4-Methylenedioxy-N- 
ethylamphetamiiae/MDEA  =  .03  gm  of 
heroin  or  PCP", 
and  in  the  Dosage  Equivalency  Table  in 
the  section  captioned  "Depressants"  by 


inserting  In  the  appropriate  place  in 
alphabetical  order 

"Clutethimide  {Doriden)  =  500  mg '. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  make  the  Drug 
Equivalency  Tables  and  Dosage 
Equivalency  Table  more  comprehensive. 

Additional  Explanatory  Statement 
This  amendment  was  recommended  by 
the  Drug  Control  Section  of  the  Drug 
Enforcement  Administration. 

88.  Proposed  Amendment  The 
Commentary  to  S  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  in  the  "Dosage  Equivalency  Table"  in 
the  section  capboned  "Hallucinogens" 
by  deleting  ".1  mg"  in  the  line  beginning 
"LSD  [Lysergic  acid  diethylamide) '  and 
inserting  in  lieu  thereof  ".06  mg",  by 
deleting  "LSD  tartrate  .05  mg".  by 
deleting  "Peyote  12  mg".  and  by 
inserting  in  the  appropriate  place  in 
alphabetical  order 

"Peyote  (dry) — 12  gm", 

"Peyote  (wet)— 120  gm". 

"Psilocybe  mushrooms  (dry) — 5  gm", 

"Psilocybe  mushrooms  (wet)— 50  gm". 

The  Commentary  to  S  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  in  the  "Dosage  Equivalency  Table"  in 
the  section  captioned  "Stimulants"  by 
deleting  "Ethylamphetamine  HCL  12 
mg"  and  "Ethylamphetamine  SO«  12 
mg",  by  delet^  "Amphetamines"  and 
inserting  in  lieu  thereof  "Amphetamine", 
by  deleting  "Methamphetamines"  and 
inserting  in  lieu  thereof 
"Meihamphetamine",  and  by  deleting 
"Meihamphetamine  combinations  5  mg". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  provide  more 
accurate  approximations  of  the  dosage 
for  certain  controlled  substances,  and  to 
eliminate  unnecessary  references. 

Additional  Explanatory  Statement 
This  amendment  was  recommended  by 
the  Drug  Control  Section  of  the  Drug 
Enforcement  Administration. 

89.  Proposed  Amendment  The 
Commentary  to  5  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  in  "Drug  Equivalency  Tables"  in  the 
section  captioned  "Schedule  III 
Substances"  by  deleting  "2  mg  of 
heroin/2  gm  of  marihuana"  immediately 
following  "1  gm  of  Clutethimide  ="  and 
inserting  in  lieu  thereof  "0.4  mg  of 
heroin/0.4  gm  of  marihuana", 

and  by  deleting: 

"1  gm  of  Paregoric=2  mg  of  heroin/2 
gm  of  marihuana. 

1  gm  of  Hydrocodone  Cough 
Syrups  =  2  mg  of  beroin/2  gm 
marihuana", 
and  inserting  in  lieu  thereof: 

"1  ml  of  Paregoric =0.25  mg  of  heroin/ 
0.25  gm  of  marihuana. 


1  ml  of  Hydrocodone  Cough  Syrup=l 
mg  of  heroin/l  gm  of  manhuana  ' 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  provide  more 
accurate  approximations  of  the 
equivalencies  for  certam  conlrolled 
substances. 

Additional  Explonolory  Statement 
This  amendment  was  recommended  by 
the  Drxig  Control  Section  of  the  Drug 
Enforcement  Administration. 

90.  Proposed  Amendment  The 
Commentary  to  {  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  in  the  section  of  the  "Drug 
Equivalency  Tables"  captioned  "LSD. 
PCP,  and  Other  Schedule  1  and  II 
Hallucinogens"  by  deleting: 

"1  gm  of  Liquid  phencydidine- 0  1  gm 
of  heroin  or  PCP". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  delete  an 
incorrect  equivalency. 

§  2D1.2    In  volving  Ju  veniles  in  the 
Trafficking  of  Controlled  Substances 

91.  Proposed  Amendment  The 
Commentary  to  8  2D1.2  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting  "amount  from  the  first  and 
second  offense"  and  inserting  in  lieu 
thereof  "amounts  from  the  two  offenses 
not  involving  juveniles '. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  correct  a  clencal 
error. 

92.  Sections  6454.  6458.  and  6459  of  the 
Omnibus  Anti-Drug  Abuse  Act  of  198& 
Section  6458  expands  the  coverage  of  21 
U.S.C  845(a)  to  include  playgrounds, 
youth  centers,  swimming  pools,  and 
video  arcades.  Section  6459  amends  21 
U.S.C.  845(a)  to  include  'receiving  a 
controlled  substance  from  a  person 
under  18  years  of  age,  other  than  an 
immediate  family  member  in  violation 
of  this  title  or  title  HI."  Section  6454 
contains  the  following  direction  to  the 
Sentencing  Commission: 

"(a)  In  General-Pursuant  to  its 
authority  under  section  994(p)  of  title  28. 
United  States  Code,  and  section  21  of 
the  Sentencing  Act  of  1987.  the  United 
States  Sentencing  Commission  shall 
promulgate  guidelines,  or  shall  amend 
existing  guidelines  to  provide  that  a 
defendant  convicted  of  violating  section 
405,  405A.  or  405B  of  the  Contixilled 
Substances  Act  (21  US  C.  845.  845a  or 
845b)  involving  a  person  under  18  years 
of  age  shall  be  assigned  an  offense  level 
under  chapter  2  of  the  sentencing 
guideUnes  that  is — 

(1)  Two  levels  greater  than  the  level 
that  would  have  been  assigned  for  the 
underlying  controlled  substance  offense; 
and 
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(2)  In  no  event  leia  than  level  2fl. 

(b)  Kffects  of  Amendment — If  the 
sentt'iicinfi  )<uid«line8  an  amended  after 
the  effective  date  of  this  section,  the 
S«?n!fn<.ins  Commission  shall  implement 
the  iiistrurtiDn  set  forth  In  subsection  (a) 
80  as  to  til  hieve  a  comparable  result 

[v]  Muluple  Knhdncemeiits — The 
guidelines  referred  to  in  subsection  (a), 
as  promulgated  or  amended  under  such 
siibsei-lion,  shall  provide  that  an  offense 
lh.it  could  he  sub|ect  to  multiple 
erihani:emcnfs  pursuant  to  such 
subsection  IS  sub|ect  to  not  more  than 
one  such  enhancement  " 

The  C'onmiiSNion  sp»'ks  comment  on 
the  most  appropriate  methcnl  of 
n-sfMirulinK  lo  these  statutory  provisions 
One  possible  apprtiach  follows   but 
siigxe«tions  for  alternative  ap(>roache8 
lire  also  liivite<l   For  example    }{  21)1  2 
and  21)1  3  could  be  amended  by  <li'letiiij{ 
the  guidelines  and  accompanying 
Commentary  in  their  entirety  and 
inserting  in  lieu  thereof: 

"§  2D/J    Drug  Offunsea  Occurring  Near 
PnUn  («/  Ijm  lUiims  or  Involving  Undorage  or 
rnttmivt  hulmifuols 

(«)  Base  iiffi-niw'  lf\cl 

[1]  i  plus  the  offense  level  fn)m  {  21)1  t,  hut 
(n  mi  eveni  le««  Ihun  level  2fi.  if  the  offense 
involved  a  ponton  ledn  lhnn  18  yeMm  of  sge;  or 

(2)  T  plus  the  offentte  level  from  |  21)1  1.  hiil 
In  no  even)  If**  lh«n  lev«l  IX  tn  any  other 
i.a»e 

CaaumaUry 

S(atur„r^  Provision^.  18  U  SC.  M5.  845*. 
»t.Sh  I 

Hackfi'ouncI  Thia  section  implements 
the  direction  to  the  Ck)mmi88ion  in 
se«:tion  (MM  of  the  Omnibus  Anti  l)nij< 
Abuse  A(.t  of  IVWa. " 

This  approach  would  implement  the 
directive  In  section  64.S4,  expand  the 
(overage  of  the  guideline  to  inc.lude  the 
provision  of  sections  8456  and  6458.  and 
provide  an  intermediate  enhancement 
fur  the  [xir'.ions  of  21  U  SC.  ft4.S.  B45a. 
and  ft45b  not  included  in  the  statutory 
direction  lo  the  Commission. 

if  2D1  4     A  Itfmpts  and  Conspiracies 

93  PruposfHf  AmeiidmenL  The 
Commentary  to  {  21)1  4  captioned 
"Application  Notes"  Is  amended  in  Note 
1  by  deletin)<: 

"WherH  the  defendant  was  not  reasonahly 
capable  of  pntducinf)  the  nef{<>ti<ite(.l  amount. 
the  court  may  depart  and  imfHne  a  M-nlence 
lower  than  the  nenleme  that  would  othenwi** 
result '. 

and  Inaerling  in  lieu  thereof. 

"However  where  the  court  finds  that  the 
defendant  did  not  intend  to  produce  and  wm« 
not  r«aaonHiiiy  capalile  o{  priMtucln)(  ihe 
netfotlated  amount,  the  uourt  khall  enclude 
from  the  guideline  i:Mlouliitiiin  the  amount 


that  It  finda  the  defendant  did  not  intand  to 
produce  and  was  not  reasonably  capablt  of 
producing." 

RtHisor  for  Amendment:  Application 
Note  1  currently  provides  that  the 
"weight  under  negotiation  in  an 
uncompleted  distribution  shall  be  used 
to  calculate  tha  applicable  amount."  The 
instruction  then  provides  "Where  the 
defendant  was  not  reasonably  capable 
of  producing  the  negotiated  amount  the 
court  may  depart  and  Impose  a  sentence 
lower  ifian  the  sentence  that  would 
otherwise  result  "  This  provision  may 
ntsult  in  inflated  offense  levels  in 
uncompleted  offenses  where  a 
defendant  is  merely  "pufTing, '  even 
though  the  court  is  then  authorized  to 
.'uldress  the  situation  by  a  downward 
departure  This  amendment  providet  a 
more  direct  procedure  for  calculating  the 
offense  level  where  the  court  finds  that 
the  defendant  did  not  intend  to  produce 
and  was  not  reasonably  capable  of 
prtxlucing  the  negotiated  amount. 

94  Pi\)p<>sfd  Amendment:  The 
Commentary  to  S  21)1  4  captioned 
"Application  Notes  '  is  amended  in  Note 
1  b>  deleting  "the  sentence  should  be 
imposed  only  on  the  basis  of  the 
defendants  conduct  or  the  conduct  of 
co-conspirators  in  furtherance  of  the 
conspiracy  that  was  known  to  the 
defendant  or  was  reasonably 
foreseeable"  and  inserting  in  lieu  thereof 
"see  Application  Note  1  to  5  lBl.3 
(Relevant  Conduct).". 

H('ii/ii>n  for  Amendment:  The  purpose 
of  this  amendment  is  to  conform  this 
Commentary  to  the  revision  of  S  lBl.3 
(amendment  12). 

95  Proposed  Amendment:  Section 
21)1  4(d)  is  amended  by  deleting 
"participating  in  an  incomplete"  and 
inserting  in  lieu  thereof  "a" 

Hmiaon  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline 

i)  2D1.5     Continuing  Criminal 
Enterprise 

96  Proposed  Amendment:  Section 
21)1  5  IS  amended  by  deleting:  "(a)  Base 
Offense  Level.  36"  and  inserting  in  lieu 
thereof  the  following: 

"(a)  EJase  Offense  Level  (Apply  the 
greater)- 

(1)  4  plus  the  offense  level  from 
}  2Ul  1  applicable  to  the  underlying 
offense:  or 

(2)|37||38|    • 

The  Commentary  to  {  2D1.5  captioned 
"Background"  is  amended  in  the  first 
paragraph  by  deleting  "base  offense 
lt!vel  of  3fi  ■  and  inserting  m  lieu  thereof 
"minimum  base  offense  level  of 
[37](,lfll  '.  and  in  the  second  paragraph 
by  deleting  "for  second  convictions  '  and 
inserting  in  lieu  thereof  "for  the  first 


convlctloa  a  30  year  mandatory 
minimum  penalty  for  a  *econd 
conviction, '. 

Reason  for  Amendment  The  purpo»e 
of  this  amendment  is  to  reflect  the 
increased  mandatory  minimum  penalty 
for  this  offense  pursuant  to  section  6481 
of  the  Omnibus  Anti-Drug  Abuse  Act  of 
1988  (Pub.  L  100-690). 

Additional  Explanatory  Statement: 
The  Omnibus  Anti-Drug  Abuse  Act  of 
1968  (Pub.  L  100-690)  creates  an 
increased  mandatory  minimum  penalty 
for  violations  of  21  U.S.C.  848.  The 
Commission  seeks  public  comment  on 
the  general  question  of  how  the 
guidelines  should  incorporate 
mandatory  minimum  penalties. 
Specifically,  if  the  Commission  chooses 
to  reflect  the  minimum  penalty  in  the 
base  offense  level,  what  principles 
should  govern  the  selection  of  the 
offense  level?  In  this  instance,  the 
mandatory  minimum  penalty  (240 
months)  i«  approximately  the  midpoint 
of  the  sentencing  range  for  a  defendant 
in  Criminal  History  Category  I  if  level  37 
is  chosen,  but  it  is  close  to  the  low  end 
of  the  range  if  level  38  is  chosen.  Which 
of  these  approaches,  or  what  other 
approach,  is  most  appropriate? 

§  ZDl.6    (Use  of  a  Communications 
Facility  in  Committing  Drug  Offense) 

97.  Proposed  Amendment:  Section 
2D1.6  is  amended  by  deleting  ":12"  and 
inserting  in  lieu  thereof:  "(Apply  the 
greater): 

(1)  |3  levels  less  than  the]|The] 
offense  level  from  {  2D1.1  applicable  to 
the  controlled  substance  offense 
committed,  caused,  or  facilitated;  or 

(2)12". 

The  Commentary  to  \  2D1.6  is 
amended  by  inserting  immediately 
before  "Background"  the  following: 

"Application  Note: 

1   It  II  expected  that,  in  the  vast  majority  of 
cases,  the  offense  level  for  the  underlying 
offense  (the  controlled  substance  offense 
committed,  caused,  or  facilitated)  will  be 
level  12  or  greater  An  alternative  base 
offense  level  of  12  is  provided  under 
subsection  (a)(2|  because  it  may  not  always 
be  poBsilile  to  determine  the  offense  level  for 
the  underlying  offense.  In  the  rare  case  in 
which  It  can  be  determined  thdt  the  offense 
level  for  the  underlying  offense  is  less  than 
level  12.  a  downward  departure  may  be 
warranted". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  reduce 
unwarranted  disparity  by  requiring 
consideration  of  the  amount  of  the 
controlled  substance  Involved  in  the 
offense,  thus  conforming  this  guideline 
to  analogous  guidelines. 


Additfonot  Exphnotory  Stotematt 
The  statute  to  which  this  guideHne 
appii«s  (21  U.S.C.  S«3(b))  prohibits  the 
use  of  a  conununications  facility  to 
commit,  cause,  or  facilitate  a  felony  drag 
offense.  Frequently,  a  conviction  under 
this  statute  is  the  resuit  of  a  plea  bargain 
because  the  statute  has  a  low  maximum 
(four  years  with  no  prior  felony  drug 
conviction;  eight  years  with  a  prior 
feiony  drug  conviction]  and  no 
mandatory  minimum. 

The  current  guideline  has  base  offense 
level  of  12  and  no  specific  offense 
characteristics.  Therefore,  the  scale  of 
the  underlying  drug  offense  does  not 
affect  the  guideline.  This  results  in  a 
departure  being  warranted  in  the  vast 
majority  of  cases  if  the  scale  of  the 
underlying  drug  offense  is  a  permissible 
grounds  for  departure.  A  recent  Second 
Circuit  decision  (U.S.  v.  Correa-Vargas, 
CA  2.  No.  8&-1167, 10/18/88).  for 
example,  upheld  a  lower  court  decision 
for  a  substantial  departure  t>ased  upon 
the  quantity  of  the  controlled  sulMtance 
involved  in  the  underlying  offense. 

Without  guidance  as  to  whether  how 
far  to  depart,  the  potential  for 
unwarranted  disparity  is  substantiaL 
Under  the  proposed  amendment,  the 
guideline  would  take  into  account  the 
scale  of  the  underlying  offense. 

The  Commission  seeks  comment  on 
whether  the  base  offense  level  in 
subsection  (aXl)  should  be  set  at  the 
offense  level  from  §  2I>1.1  for  the 
underlying  offense;  or  whether  it  should 
be  set  at  3-levels  less  than  that  for  the 
underlying  offense,  which  would  be 
comparable  to  the  treatment  of  certain 
uncompleted  conspiracies  and  attempts 
under  {  2X1.1 

§  2D].  10    Endangering  Huntan  Life 
While  Illegally  Manufacturing  a 
Controlled  SiJ}stance 

98.  Proposed  Amendment:  Chapter 
Two,  Part  D  is  amended  by  inserting  as 
an  additional  guideUne  the  following: 

"§  2D1. 10    Endangering  Human  Life 
While  Illegally  Manufacturing  a 
Controlled  Substance 

(a)  Base  Offense  Level:  3  plus  the 
offense  level  from  the  Drug  Quantity 
Table  in  S  2D1.1,  but  in  no  event  less 
than  20. 

Cotninentary 

Statutory  Provision:  21  U.S.C ". 

Reason  for  Amendment-  The  purpose 
of  this  amendment  is  to  create  a  new 
guideline  covering  the  new  offense  in 
section  6301  of  the  Omnibus  Anti-Drug 
Abuse  Act  of  196a 

Additional  Explanatory  Statement- 
Under  the  proposed  guideline,  the 
offense  level  would  vary  with  the  type 


and  quantity  of  drug  manufactured  plus 
a  3  level  enhancement  for  the  risk 
created,  with  a  minimum  offense  level  of 
20. 

Chapter  Two  Part  D,  Subpart  I 

99.  Chapter  Two  Pari  D,  Subpari  I: 
Sections  8053,  6055,  and  6057  of  the 
Chnnibus  Anti-Drug  Abuse  Act  of  1988: 
SectioBS  6053,  6055,  and  6057  of  the 
Omnibus  Anti-Drug  Abuse  Act  of  1988 
concern  the  chemicals  and  equipment 
used  to  manufacture  controlled 
substances.  Section  6053  creates 
recordkeeping  requirements  for  "listed 
precursor  chemicals"  and  "listed 
essential  chemicals."  Section  6055 
makes  it  unlawful  to  (1)  possess  a  hsted 
chemical  with  intent  to  manufacture  a 
controlled  substance,  (2)  possess  or 
distribute  a  listed  chemical  knowing  or 
having  reasonable  cause  to  believe  it 
will  be  used  to  manufacture  a  controlled 
substance,  and  (3)  import  or  export  such 
chemicals.  Section  6057  makes  it 
unlawful  to  possess,  manufacture, 
distribute,  or  import  certain  laboratory 
equipment  and  supplies  with  intent  to 
manufacture  a  controlled  substance.  The 
Conunission  intends  to  promulgate 
guidelines  to  cover  these  statutes  based 
upon  the  type  and  quantity  of  the  listed 
substance  and  equipment,  and  the 
potential  amount  of  the  controlled 
substance  that  could  be  produced.  The 
CommisaioB  seeks  public  comment  on 
how  to  structure  a  guideline  that  will 
best  accomphsh  this  result. 

100.  Section  6254  (h)  of  the  Omnibus 
Anti-Drug  Abuse  Act  of  1988:  Section 
e254(h]  otf  the  Omnibus  Anti-Drug  Abuse 
Act  of  1968  creates  a  new  offense  of 
polluting  Federal  lands  in  the  course  of 
committing  a  substantive  violation  of  21 
U.S.C.  \  841(a)  (knowing  and  intenbonal 
manufacture,  distribution,  or  dispensing, 
or  possession  with  intent  to 
manufacture,  distribute,  or  dispense  a 
controlled  or  counterfeit  substance).  The 
statute  provides  a  maximum  of  5  years 
imprisonment  for  any  person  "who 
violates  [21  U.S.C.  841]!a]"  and: 

knowingly  or  intentionally  uses  a 
poison,  chemical,  or  other  hazardous 
substance  on  Federal  land  and  by  such 
use — 

(A)  Creates  a  serious  hazard  to 
humans,  wildlife,  or  domestic  animal. 

(B)  Degrades  or  harms  the 
environment  or  natural  resources  or 

(C)  Pollutes  an  aquifer,  spring,  stream, 
river,  or  body  of  waterj.) 

The  Commission  intends  to  add  a 
guideline  to  cover  this  offense.  The 
Commission  seeks  comment  as  to  the 
appropriate  base  offense  level  and 
specific  offense  characteristics  for  this 
guideline,  and  whether  this  guideline 


should  be  incorporated  in  Part  D  nr  m 
Part  Q  of  this  Chapter 

§  2D2. 1    Unla  wful  Possession 

\(n.  Proposed  Amendment:  SecUon 
2D2.1  is  ameruled  by  inserting  the 
following  as  a  new  subsection: 

"(b)  Cross  Reference 

(1)  If  the  defendant  is  subject  to  the 
penalties  pertaining  to  possession  of 
cocaine  base  set  forth  in  the  third 
sentence  of  18  U.S.C  844(a).  apply 
§  2D1.1  as  though  the  defendant  bdd 
been  convicted  of  possession  with  intenl 
to  distribute  the  cocaine  base  ". 

The  Commentary  to  J  202. 1  captioned 
"Background"  is  amended  by  deleting; 

"Bockgrowid-  Absent  a  pnor  druR  related 
conviction,  the  maximu.Ti  term  of 
impnsonmenl  authonzed  by  statute  is  one 
year  With  a  single  prior  lirug  related 
conviction,  a  mandafor\  ;^.  r.imum  term  of 
imprisonmenl  of  fifteen  di\s  is  required  by 
statute  and  the  maximum  terrri  of 
unprrsonment  authonred  is  increased  tn  two 
years.  With  two  or  more  pnor  drua  reliiled 
convictions,  a  mandator)  minimum  term  of 
impnsonmenf  of  ninety  days  is  requiied  by 
statute  and  thi^  maximum  term  of 
imprisonmtr.t  a  jihoKred  i»  increased  lo  three 
ye.irs.". 

and  inserting  in  lieu  thereof  the 
following; 

■BocMgroujitf  21  U.S.C  ft44ia)  aels  forth 
mandatory  nunimum  penalties  fur  8e\erbl 
categories  of  simple  possession  cases  When 
a  mandatcH>'  minuntun  penalty  is  higher  than 
the  guideline  sentence,  the  statutory 
minimum  t)ecome8  the  guideline  sentence. 
{  SGl.lfb).  The  cross-reference  to  {  2Dl  1 
accommodates  the  mandatory  minimum 
penalty  for  posseasion  of  cocaine  base  " 

Reason  for  Amendment:  The  purpose 
of  this  amendnoent  is  to  reflect  the 
mandatory  minimum  penalty  created  by 
section  6371  of  the  Omnibus  AnJiDrug 
Abuse  Act  of  1988 

§  2D2.3    Operating  or  Directing  the 
Operation  of  a  Common  Carrier  Under 
the  Influence  of  Alcohol  or  Drugs 

102.  Proposed  Amendment  Section 
2D2.3  is  amended  by  deleting:  "(a)  Base 
Offense  Level;  8",  and  inserting  m  lieu 
thereof  the  following; 

"(a)  Base  Offense  Level; 

(1)  [2611281,  if  death  resulted:  or 

(2)  21,  if  serious  bodily  injury  resulted, 
or 

(3)  8.  otherwise. 
1(b)  Note: 

If  the  defendant  is  convicted  of  a 
single  count  involving  the  death  or 
serious  bodily  injury  of  more  than  one 
person,  apply  Chapter  Three,  Part  D 
(Multiple  Counts)  as  if  the  defendant 
h^  been  convicted  of  a  separate  c^ount 
foreach  such  victim. )". 


.iJSAJIAVA  VMCl  r8H' 
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The  Ckimmentary  to  |  2DZ.3  i« 
«mend«d  by  rtddinjj.  hi  «n  additional 
»»'<:tion 

Bacinnmnd   Thu  mmielliie  implpm<>nti 
the  tpwific  direction*  to  Iht-  (iummiMlon  in 
•«;llor  MA2  oi  th«  Omnitiuj  Anil  Drug  Atm.io 
Act  of  t^W8(^^Jh   L  llXVrtHdl 

K<'(;.«('f)  fcr  Ameruinifnt  The  purpone 
(if  this  Hmfndmpnt  is  to  implpment  the 
dir»«<.livt'  1(1  the  (Commission  In  section 
tHHZ  of  the  ()mnit)U8  Anti  Drus  Ahvise 
.Act  of  I'WH  I  (hit)   [.,  l(10-ft»()l 

Aiiditmnal  Exfilanotury  StiilrmenL 
S«H:tu)n  tt4H2  of  the  Omnibus  Anti  Drug 
Abuse  Act  of  mH8  directs  the 
Commission  lo  set  nn  offense  level  "thai 
IK  not  less  thfin  level  2H"  if  (tenth  results 
from  n  violrtJum  of  IH  I'  .S  (.'.    M2  and 
■  not  less  Ihrtn  level  l^     if  serious  bodily 
inniry  results  The  Ciomniission  sneks 
publii  romment  on  the  appropriati! 
iiieHiis  of  implemenliiiH  wilh  thiu 
(lireitivc   Specificiilly,  should  the 
("ommission  i  hoose  offense  level  2fi  or  h 
higher  offense  level,  sik  h  its  level  2fl. 
when  Congress  dire(  t»  the  use  of  a  level 

not  !»>»«  than  '  levnl  M   If  n  level  2H  Is 
1  hosen,  is  the  note  in  proposed 
sutisection  |b|  a  suitable  device  to  take 
rti  <  ouni  of  multiple  deaths  or  injury 
resultin>j  from  this  offense 

$  JEl  1     UnkiwUil  ConifiK  (  Ri'loting  to 
Hiirkf'tf^r  Itiflurnct^i  and  Corrupt 
( >r);<!niz(itions 

KKl   t'rofHismt  Amondnifiii  1  he 
CCommentarv  to  }  2Fl  1  cafKioned 

AppliialKMi  NotHS    li  amendftd  by 
iii.serling  the  followlr\>|  note^ 

4   t>rtHln  cixuluct  mHy  tw  (  h«ryed  In  lh*i 
I  mini  of  convti  Ikin  »*  pai^  of  •     pattern  of 
rsi  keteerlnn  h<  tivHy  '  evun  though  th* 
itffimdant  hut  prrviou*ly  Utum  M-nlnncwd  for 
thul  comlucl    Wh«rr  such  prnvuiuily  impoMHl 
»fnten<«  rv«ulli«(1  fnim  t  cnnvlcllon  tutlalned 
prior  In  lh«  Ih«I  ovrri  act  of  the  instant 
offenae   trwal  >it  «  ^wlor  tentence  under 
I  4A1  2i«)|l)  and  iiol  n»  p*r1  of  the  liiilant 
offfinae    ITili  ln»«lni<"nl  i«  iletit(ni-(l  tn 
prixluc*  a  mtiill  roniiaienl  with  ih«r 
diillnctiun  t>«lwe«>ii  ihe  malani  offenar  and 
(  nmlnai  hutury  fouml  throu)|hi<ui  the 
i<ui(1elu)e«   If  thu  trcatrimni  pnxlucea  an 
aniimaloua  reauil  ui  a  parlic.ular  rjise.  a 
HuidellnH  ilepar'ure  may  t>*  warranted.  ' 

fttHwon  fiT  Anwndmunt:  Thl» 
amendment  adds  an  applu  afum  note  lo 
(  lanfy  the  (realmenl  of  certain  conduit 
for  which  the  defendant  prevuKisly  has 
been  sentenced  as  either  part  of  the 
instant  offensM  ,ic  prior  (  nminal  recjird 
The  amendment  treats  such  conduct 
consistently  wilh  the  treatment  of 
similar  c;»)ndu(  t  in  }  21)1  3  (Continuing 
("rimlndl  f-'jiler[)rise|  as  «mende<l 
effective  lO/l.^/HH 


^  iiEl  3     Violent  Crimea  in  Aid  of 
HcickHtet>nn)f  Activity 

104.  Proposdd  Amendment:  The 
Commentary  to  |  2E1  3  captioned 
"Statutory  Pt^vislon"  la  amended  by 
deleting  1952B"  and  inserting  in  lieu 
thereof    lase  (formerly  18  US  C 

fUfason  fur  AmendmrnL  The  purpose 
of  this  amendment  is  to  reflect  Ihe 
redesignation  of  this  statute 


^'  3FI  4     Use  of  Interstate  Commerce 
FociIitJtv  in  the  Commission  of  Murder 
For  f  fire 

105  f^yposed  AmirndmeniThe 
(^mmfintary  to  S  2E1.4  captioned 
'Statutory  Provision"  is  amended  by 
deletiiv<  "lfl52A  ■  and  inserting  In  lieu 
thereof  "1958  (formerly  18  U  S.C 
1HS2A)" 

Hfoson  for  AmrndnwnL  The  purpose 
of  this  amendment  is  to  reflect 
redesignation  of  this  statute 


•J  JKl  3     Hohhs  Act  Extortion  or 
Robbery 

106.  Prop<tsed  Amendment:  Section 
2I-'.l  5  is  amended  by  deleting  "the 
guideline  provision  for  extortion  or 
robbery"  and  inserting  in  lieu  thereof 

\  2B3  1  (Robfiery).  f  2B3.2  (Exiortton  by 
Force  or  Threat  of  Inlury  or  Serious 
Damage},  f  ZB3  3  (Blackmail  and  Similar 
Forma  of  Fjttortion).  or  |  2CM  (Offering. 
C;iving.  S<jlicltjng.  or  Receiving  a  Bnf)e: 
Kxtortion  Under  Color  of  Official 
Right)" 

The  Commentary  to  |  2El  5  captioned 
"Application  Notes"  la  amended  by 
deleting  the  entire  text  thereof,  including 
the  caption    Application  Note:" 

fieason  for  Amendment.  The  purpose 
of  thla  amendment  la  to  move  nruitenal 
from  the  commentary  to  the  guideline 
where  il  more  appropriately  belongs. 

§  2EJ  I     MakiUfi,  Finoiitiny.  or 
Collecting  an  Extortionate  Extension  of 
Credit 

\Vr  Frtip<"ifd  A.nernhnfnt.  Section 
2F"-:  1  IS  amended  in  subsection  (b)(1)(B) 
by  deleting    a  firearm  or  a  dangerous 
weafHin  ■  and  inserting  in  lieu  thereof 
"any  ilangHrnus  weapon  (including  a 
firearm)  .  and  in  subsection  (b)(1)(C)  by 
deleting  "a  firearm  or  other  dangerous 
weapon    and  inserting  in  lieu  thereof 
"any  dangerous  weapon  (including  a 
firearm)  ■ 

Hrii.inr  for  Amendment.  The  purposes 
of  this  amendment  are  to  clanfy  that  a 
firearm  is  a  type  of  dangerous  weapon 
and  lo  remove  the  inconsistency  in 
langUHge  between  specific  offense 
characteristic  subdiviaiona  (b)(l)(nj  and 


(b)(1)(C).  Related  amendment:  IB 
(S2A2.1). 

108.  Proposed  Amendment  Section 
2F.2.1(b)(2)  Is  amended  by  inserting  a( 
the  end: 

"(D)  If  the  degree  of  injury  is  between 
that  apecified  in  subdiviaiona  (A)  and 
(B).  increase  by  3  levels;  or 

(E)  If  the  degree  of  injury  ia  between 
that  specified  in  aubdivlaiona  (B)  and 
[C],  Increase  by  5  levela". 

flt'oson  for  Amendment  The  purpose 
of  ihia  amendment  ia  to  provide 
intermediate  adjustment  levels  for  the 
degree  of  bodily  injury.  Related 
amendment:  3  (Amendment  to  Chapter 
One.  Part  A.  Section  4(b)). 

109.  f^roposed  Amendment  Section 
2FJl.l(b)(3)(A)  18  amended  by  inserting 
"or"  immediately  following  "4  levels;". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  la  to  correct  a  clerical 
error. 

§  2E5. 1  Bnbery  or  Gratuity  Affecting 
the  Operation  of  an  Employee  Welfare 
or  Pension  Benefit  Plan 

110.  f*roposed  Amendment  Section 
2F^  1  18  amended  m  the  title  by  deleting 
"Bribery  or  Gratuity"  and  inserting  in 
lieu  thereof  "Offering.  Accepting,  or 
Stiliciting  a  Bribe  or  Gratuity" 

fli'oson  for  Amendment-  The  purpose 
of  amending  the  title  of  thia  aection  ia  to 
ensure  that  attempta  and  aollcitatlona 
are  expressly  covered  for  purposes  of 
2X11 

§  2ES.2     Theft  or  EmbezzJemenl  From 
Employee  Pension  and  Welfare  Benefit 
Plana 

111.  Proposed  Amendment-  Section 
2F.5.2  ia  amended  by  deleting: 

"(a)  Base  Offense  Level:  4 

(b)  Specific  Offense  Characferiatica 

(1)  If  the  offense  involved  more  than 
minimal  planning,  increase  by  2  levels. 

(2)  If  the  defendant  had  a  fiduciary 
obligation  under  the  Employee 
Retirement  Income  Security  Act. 
increase  by  2  levela. 

(3)  Increase  by  corresponding  number 
of  levels  from  the  table  in  5  ZBl  1 
(Larceny,  Embezzlement,  and  Other 
Forms  of  Theft)  according  to  the  loss  ". 
and  inserting  in  lieu  thereof  the 
fullowir\g 

"Apply  S  2B1  1  ". 

The  Commentary  to  {  2E5.2  captioned 
"Application  Notes"  is  amended  by 
deleting: 

1    More  than  minimal  planning'  it  defined 
in  the  C;omment«ry  to  |  iBl  1  (Appllcstlofi 
Inttrurlions)   Valuation  of  lost  la  discussed 
in  the  Commentary  lo  |  2B1  1  [Ijrceny. 
F.mt>etr.lement.  and  Other  Formi  of  Theft)  ' 
and 


"3.  If  the  adtustment  for  a  fidudary 
obligation  at  f  2E5.2(b)(2)  is  applied  do  not 
apply  the  adjustment  at  {  3Bl  J  (Abuae  of  a 
Positton  of  Trust  or  Use  of  a  Special  Skill).", 

and  Inseriing  in  lieu  of  Note  1  the 
following: 

"1.  In  the  case  of  a  defendant  who  had  a 
fiduciary  obligation  under  the  Employee 
Retirement  Income  Security  Act  an 
adjustment  under  {  3B1.3  (Abuse  of  Position 
of  Trust  or  Use  of  Special  Skill)  would 
apply.". 

The  Commentary  to  §  2E5.2  captioned 
"Background"  ia  amended  by  deleting: 

"The  base  offense  level  corresponds  to  the 
base  offense  level  for  other  forms  of  theft. 
Specific  offense  characteristics  address 
whether  a  defendant  has  a  fiduciary 
relationship  to  the  benefit  plaa  the 
sophistication  of  the  offense,  and  the  scale  of 
the  offense.". 

Reason  for  AmendmenL  The  purpose 
of  thia  amendment  is  to  simplify 
application  of  the  guidelines.  Related 
amendment:  113  (S  2E5.4). 

Additional  Explanatory  Statement: 
The  offense  guideline  at  §  2E5.2  covers 
theft  and  embezzlement  from  employee 
penaion  and  welfare  benefit  plans. 
Basically,  the  guideline  copies  the  theft 
guideline.  However,  it  contains  its  own 
enhancement  for  an  abuse  of  trust 
(5  2E5.2(b)(2))  that  is  written  more 
narrowly  than  the  general  abuse  of  trust 
provision  in  S  3B1.3.  Commentary 
indicates  that  when  this  specific  offense 
characteristic  applies,  S  3B1.3  is  not  to 
be  apphed.  However,  applying 
S  2E5.2(b)(2)  for  one  type  of  abuse  of 
trust  (and  then  not  applying  \  3B1.3)  and 
applying  S  3B1.3  for  all  other  abuse  of 
trust  appears  an  unnecessary 
complication  when  §  3B1.3  already 
includes  the  abuse  of  trust  covered  in 
S  2E5.2(b)(2).  This  situation  may  have 
come  about  simply  because  the 
guidelines  in  Chapter  Two,  Part  E  were 
wntten  before  the  abuse  of  trust 
provision  in  §  3B1.3  was  added.  The 
same  issue  occurs  in  §  2E5.4  which 
covers  theft  and  embezzlement  from 
labor  unions  in  the  private  sector. 

§  2E5.3    False  Statements  and 
Concealment  of  Facts  in  Relation  to 
Documents  Required  by  the  Employee 
Retirement  Income  Security  Act 

112.  Proposed  Amendment: 
S  2E5. 3(a)(2)  is  amended  by  deleting 
"false  records  were  used  for  criminal 
conversion  of  funds  or  a  scheme"  and 
inserting  in  lieu  thereof  "the  offense  was 
committed  to  facilitate  or  conceal  a  theft 
or  embezzlement,  or  an  offense". 

The  Commentary  to  f  2E5.3  captioned 
"Application  Note"  is  amended  by 
deleting: 

"Application  Note: 


1.  'Criminal  conversion'  means 
embezzlement.". 

Reason  for  AmendmenL  The  purpose 
of  this  amendment  is  to  ensure  that 
subsection  (b)(2]  covers  any  conduct 
engaged  in  for  the  purpose  of  facilitating 
or  concealing  a  theft  or  embezzlement, 
or  an  offense  involving  a  bribe  or 
gratuity. 

§  2E5.4    Embezzlement  of  Theft  From 
Labor  Unions  in  the  Private  Sector 

113.  Proposed  AmendmenL  Section 
2E5.4  is  amended  by  deleting: 
"(a)  Base  Offense  Level:  4 
(b)  SpeciHc  Offense  Characteristics 

(1)  If  the  offense  involved  more  than 
minimal  planning,  increase  by  2  levels. 

(2)  If  the  defendant  was  a  imion 
officer  or  occupied  a  position  of  trust  in 
the  union,  as  set  forth  in  29  U.S.C. 
501(a),  increase  by  2  levels. 

(3)  Increase  by  the  number  of  levels 
from  the  table  In  S  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft)  corresponding  to  the  loss.", 

and  inserting  in  lieu  thereof  the 
following: 

"Apply  5  2B1.1.". 

The  Commentary  to  S  2E5.4  captioned 
"Apphcation  Notes"  is  amended  by 
deleting 

"1.  'More  than  minimal  plaiming'  is  deflned 
in  the  Commentary  to  {  IBl.l  (Applicable 
Instructions).  Valuation  of  loss  is  discussed 
in  the  Commentary  to  \  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of  Theft). 

2.  If  the  adjustment  for  being  a  union 
officer  or  occupying  a  position  of  trust  in  a 
union  at  {  2E5.4(b)(2)  is  applied,  do  not  apply 
the  adjustment  at  {  3B1.3  (Abuse  of  a 
Position  of  Trust  or  Use  of  a  Special  Skill).", 

and  inserting  in  lieu  thereof  the 
following: 

"1.  In  the  case  of  a  defendant  was  a  union 
officer  or  occupied  a  position  of  trust  in  the 
union,  as  set  forth  in  29  U.S.C.  501(a).  an 
adjustment  under  }  3B1.3  (Abuse  of  Position 
of  Trust  or  Use  of  Special  Skill)  would 
apply.": 

and  by  deleting  in  the  caption  "Notes" 
and  inserting  in  lieu  thereof  "Note". 

The  Commentary  to  §  2E5.4  captioned 
"Background"  is  amended  by  deleting: 

"The  seriousness  of  this  offense  is 
determined  by  the  amount  of  money  taken, 
the  sophistication  of  the  offense,  and  the 
nature  of  the  defendant's  position  in  the 
union.". 

Reason  for  AmendmenL  The  purpose 
of  this  amendment  is  to  simplify 
application  of  the  guidelines.  Related 
amendment:  111  (§  2E5.2). 

Additional  Explanatory  StatemenL 
See  the  discussion  at  the  related 
amendment  to  §  2E5.2  {amendment  111). 


§  2E5.5    Failure  to  Maintain  and 
Falsification  of  Records  Required  by  the 
Labor  Management  Reporting  and 
Disclosure  Act 

114.  Proposed  AmendmenL 

§  2E5.5(a)(2)  is  amended  by  deleting 
"false  records  were  used  for  cnminai 
conversion  of  funds  or  a  scheme"  and 
inserting  in  lieu  thereof  "the  offense  wbs 
committed  to  facilitate  or  conceal  a  theft 
or  embezzlement  or  an  offense". 

Reason  for  AmendmenL  The  purpose 
of  this  amendment  is  to  ensure  that 
subsection  (b)(2)  covers  any  conduct 
engaged  in  for  the  purpose  of  facilitatm;; 
or  concealing  a  theft  or  embezzlement 
or  an  offense  involving  a  bribe  or 
gratuity. 

§  2Fl.  1    Fraud  and  Deceit 

115.  Proposed  AmendmenL  Section 
2Fl. 1(b)(1)  is  amended  by  deleting: 


"Loss 

Increase  m 
towel 

(A) 

(B) 

(D) 

(E) 

$2,000  or  less 

$2,001 -$6.000..- -. 

$6,001-$10.000..-        __    .. 
$innni-$?nnnn 

$20,001  -$50.000 

$50  001 -$100  000  ..     . 

No 
■ncrease 

Add  1 
Add? 
Add3 
Add  4 
Add  5 

IG) 

(H) 

(1) 

(J) 

(K) 

<LJ 

$100.001-$200.000 

$200.001 -$500.000 

SS00.001-$1 .000.000 

$1.000.001 -$2.000.000 

$2.000.001 -$5,000,000  

Over  $5.000.000 -. 

Add6 
Add  7 
Adds 
Adds 
Add  10 
Add  11". 

And  insertir>g  In  keu  thereot 

"Loss  (Appty  the  greaiest) 

maeasem 
towel 

(A) 

$2,000  Of  less „. 

More  tt«n  $2.000 

More  tnan  $5  000 

No 

(B)„..     . 

(C) 

(D) 

ncrease 
Addl 
Add2 

IWIOfe  than  $10.000 

Add  3 

(E) 
(P) 

More  than  $20.000 

Add  4 

More  than  $40  000 

Add  5 

(G)   . 
(H) 

(1) 

(J) 

More  than  $80  000 

Add6 

More  than  $150.000 

Mce  than  $;V)0.000 
More  than  $500  000 
More  than  $1,000,000 
More  than  $2  000.000 
More  than  $5  000  000 

Add  7 
Aac  6 
Add  9 

(K) 

Add  10. 

(L) 

Add  11. 

(M) 

Add  12" 

Reason  for  AmendmenL  The  purpose 
of  this  amendment  is  to  conform  the 
theft  and  fraud  loss  table  to  the  tax  loss 
table  in  order  to  remove  an  unintended 
inconsistency  between  these  tables  in 
cases  where  the  loss  is  greater  than 
$40,000.  Both  tables  increase  the  offense 
level  when  the  loss  exceeds  $2,000.  but 
the  Tax  Loss  Table  provides  a  maximum 
12  level  difference  while  the  Fraud  I-oss 
Table  has  a  maximum  11  level 
difference.  Up  to  $40,000  the  tables  are 
identical.  Above  $40,000  there  are  minor 
differences  (eg,,  from  $40,0Ol-$50.0O0 
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the  Tax  l^«ii  Ti*hi»!  providRS  a  1  level 
hixhiT  ufTfn»»"  level,  from  $.S0.n01 - 
$J1f)i)nr)  th.'  (irrcns*-  levels  arv  iilt-nlical. 

in, IV.  SHIHTOI  riimnOd  tt:»-   \,,x  l...»» 

offfiH.'  level    fn>m  ni»).iwn  -^SO.Olin  the 
(ifffime  l»'v«»U  «rf  nymn  idcnlK^I.  frirm 

$r.4i(irn  taxinoo  Tn^  i.oi..  rrtWf  H««m 

pnivKlfH  ■  1  level  hiRh»T  aUfnnf  l»-vcl) 
iJet  «iiiH«'  th»*  tdx  liMis  lalile  cotilHinn  iine 
rtddilMHiHl  l4»vel    (hiH  Hmf'ndment  will 
I'M  riMse  iKe  ofTeniw  U'vel  hv  on»*  Ifvrl  in 
»iime  (■..i.H«-!i   Ki'l,itp<1  Hm*>n<<in«>nt   12 
15  Jill  Ij    I"hi»  nnumdnirnl  nl»<i 
I'liiiaimli^  mirK)r  9it\m  in  th*"  loss  iHhIe 
K(!Ui>hI  rtm«fulm»rnl»   3»  |5  2Bi  1)   47 
('{  Jt«  II,  l«r)  (!}2Kl  1|;  IHT  (!)  2Sl  II 
JIN  i';  .M*  II 

Wtt  /'n'/><<\fii  {rrn'tiii/rifni  S«m  (um 
ZVy  1|h)(l|,  111  ffmendtMl  by  pmjxiHed 
HmenJnu:nt  llS,  ii  furlher  amtrtni»HJ  (ly 

(!elet;i\^. 


{<il      1 

Mo.«  IH«i  »HO0OO        _. 

.       Adds 

f»<» 

Miv«  »«r  tfV7  0nn 

'  Adrt  r 

(M 

Mo>«  Itwi  1.100  (XX) 

,  A<ld  8 

PI 

uor*  irw  tviorxxi 

Add  9 

(><)        ! 

Mor«  mar  t  <  OCX)  iXX) 

,  VK5  10 

(i) 

Uor«  ir««^  12  oon,ocx) 

,  Add  n 

(M> 

Uor«  IH«i  »*.  fXX)  000 

.  AAl  ir 

Ann  «i— i^ig  n  lau  ifwraat 


Uor«  rt>ar  {'0,000 
Mar*  ltw>  |IA>.000 
Mar*  ffwi  UOO»UO  - 
Mar*  l^w>  »')<>0  JOO. 


(Q)       , 

(1) 

U> 

(Ki 

(U 

(M4 

(N| 

(o» 


Mor*  »Mri  taOO.OOO 
Uop*  man  WOO.OOO 
Mor*  t>«>  ti  SOOOOO 
Mor*  ««w«  U  100,000 
Mor*  than  1%  ^XXJ  000 


t  Adds 
(  Add   ' 
.,|  Add  « 
J  Add  4 
!  Add  10 
,  Add  <  1 
Add  1? 
i  Add  *3 
,  Add  14" 


Htftsi-^  for  AmfndinriU  Thr  purp«>»e 
of  this  unMfndnienl  ii  to  uicjimM  the 
i)ffeni»»"  levels  for  offena*;*  mrith  Urxer 
loKS  valum  Iti  l)»'ller  rvflett  the 
tenotisnrai  ni  thr  londiu  I    Relnted 
rtmenduMfiils    VI  |S  ZIM  1)   ZW  ||  2X4.1). 
Wli  iliil).  4il|i  .:M3  1| 

11'   Pntfif'sr,/  ■{irffh/rrtftit   S«^ft<Mi 
-Kl  UhH^I  i«  rttiieml*'*!  hy  inaertinx 
'  »ulHiivi*ion  l(  I  or  MM  nppliea  unti" 
immeilwiti'lv  twt.ire     Ihe  result  ' 

Ihn  l^omnwntiiry  lo  |  Zf"!  1  caplioneil 
FidckjirtNind    m  aineiuifd  in  thv  fourth 
«enl«m<:r  of  the  ItMrd  pHntMriph  l>v 
ileltilirix    not  only      nnd  hy  drlfdnH 
hut  iiiMi  ap<»<  ifiea  ihiti  the  minimum 
iiflenar  Icvfl  in  am  h  i  Hnea  ihiill  li«>  10  ' 

Rcti-itir  'nr    \rif:<fr'ri  I    TTie  purpose 
of  thi»  dmeiulmeiil  is  to  liniil  Ifw 
nppli(  .ihility  of  the  miMimum  offenao 
level    i|  10  III  ^JMM  ifn   uffeiute 
1  hrtnii  teristK    H)H2)  tu  (.rfHen  uii.ler 
H'itoluuiun  |i.J  or  (J) 


AiMitinnal  ExpkuHitory  Statement: 
Under  {  2P"1  1  therp  is  h  two  level 
,i(i|iislmpnl  fur  more  than  minimHl 
plHnnmx  |)  Z¥^  lfb)(2)(A|)  or  a  scheme 
to  liefraiid  more  thsn  one  victim 
I  \  ZV^  l|b)(2)(B||,  but  if  the  insulting 
offense  tt've!  ia  less  than  10,  the  ofTense 
level  is  incn^aaed  to  10.  The  comparHble 
.iilliisiment  fmm  5  2Bl  1  is  also  2  levels 
tint  no  minimii/Ti  level  of  10  ig  gpecified 
He(.uiiae  (here  la  subatanlial  overlap  in 
the  (  onducJ  covered  by  the  fotTjery  / 
frrtiiil  xu'iieline  (  \  JFl  1 )  on  the  one  hand 
und  the  theft/embezzlement  guideline 
(i  JHl  1)  on  the  other  (p  %  .  mail  theft 
Kener:illy  involves  the  theft  of  rhe<:k» 
which  are  (hen  forjfed).  this  difTererice 
may  result  in  si|^ificant  unomaliea  due 
to  ch«n(lrY(;  deciaiona  unrelated  to  the 
<  onducl  Of  ciii(tMbility  of  the  offender 
FunbermorB.  ihia  offenae  level  produces 
d  result  rh«t  M  anomaloua  «vith  the 
counterfeiting  (pjidelmea  (H  2B5.1  and 
5  2)  in  thfll  pttuin^  leaa  than  iZJXO  in 
counterfeit  bills  over  a  period  of  lime 
results  m  an  offense  level  of  9  under 
{  2IV')  1.  but  pH»ainf|  aereral  forj^ed 
(  hei.ks  of  leas  than  $2.(X)0  over  the  same 
period  of  time  prixfuces  an  offense  level 
of  10  under  }  li\S  2  because  of  the 
n-ference  to  J  2Kl  1    The  original  reason 
Un  inaeiitng  the  mmfmum  level  of  10  in 
21-1  1  WHS  Jhat  {TSSIS  data  showed  an 
Increased  level  for  cases  with  more  than 
muunuil  pUoninD  but  no  specified  loss 
I  his.  however,  haa  t)een  addressed  by 
the  QimniisBlor's  having  adopted  a 
liefinition  of  loaa  that  includes  intrndetl 
loss  (FPSSIS  data  included  only  actual 
loHx]  The  proposed  amendment 
ronforms  the  "more  than  mininvdJ 
pliiniiing    ad)u«tiD«nt  in  fruud  (f  2F1.1) 
and  theft  (|  2fit  1). 

118  f'n^/M)!ifii  Amcndmenl  The 
r.nmmenlary  to  S  2Fl  1  captioned 
'  Apphi  rtlion  Notes  '  is  amended 
bf^nning  in  Sole  14  by  deletinjf 

In  tvu  h  IruUnosa.  iillhuuKh  I  ZPl  1 
applie*.  n  (irp«rlLu-e  may  b*  warranted 

ii  In  oertain  othar  rases.  th«  mail  or  wir« 
fraud  tiatutrs   or  other  relatively  bmad 
»l*tiilf»   arr  iiaf^d  pnmanly  m  lunxiu  nonul 
l><«»ei  fox  th<-  proaeculKMi  uf  cMher  offanaa* 
f-iir  rvanipir    it  t\,itr  law  draon  wherr  a 
fmijilulcnl  irKurniii'v  >  Uim  wat  mailmj  mi^l 
lie  (>nMMM-«ite«l  •■  mail  fruud   tn  such  (.aie* 
the  ni>*l  anaUifi<i««  fuiciflfne  !in  the  ahtnre 
ca«<-    I  .:Kl  4)  la  In  tw  «ppiie«l 

.ind  by  inaetiinx  Ht  the  end  of  Note  14 

In    i-rtair  Dihrr  >.aM!a.  Itw  nail  ur  wir* 
!'  I  111  ^'.l^ll.•s     ■!    'ttier  n'la'ivcly  hniail 
»'.i'  iii-t    irf  .]»»•. 1  iinmrtrilv  nii  tun»<ln  tionnl 
hrtae*  tnr  the  pniaecufion  of  other  offenae* 
Yi't  ftiim;>i«   a  •late  law  araon  wbere  a 
frauituletit  intiuauce  ciaim  was  matted  mi^hl 
!•«•  [inm.-i  (If.)  ri)  mMtl  fraud   \Aherc  lh« 
en, 11.  imtTil    ir  uif'irmaliixi  aHMiiijj  fnrlh  iKe 
I  iMiiii  rfi  mnviriton  !(7t  a  «fip«ilarion  at 
(let(  nixvt  in  I  IHl  2(«!l  <ni«ami»l»<^  an 
utfanar  aior*  ap4iy  row«re«l  \ty  another 


guideline.  ap(>i)r  thai  nuideltne  rather  than 
i  2f1  1   Otherwiaa.  in  such  cases,  |  zn  1  is  to 
t>f  applia<i.  hut  a  departure  from  the 
Kutdelines  may  be  considered.". 

Rrti^or  fur  Amendment:  The  purpose 
of  thi.s  amendment  is  to  ensure  that  this 
guideline  is  interpreted  in  a  manner 
(  on.sistent  with  f  lBl.2 

1 IM  Issues  Rt'lated  to  Specific  Forma 
o^ Fraud  Congress  has  recently  passed 
the  Major  Fraud  Act  of  1988  and  the 
Insider  Trading  and  Securities  Fraud 
PjiforcKmenl  Act  of  1988  Section  2(b)  of 
the  N4a)or  Fraud  Act  of  1988  (pertaining 
to  certain  large  scale  procurement 
frauds  against  the  government)  requires 
that  the  Commission  promulgate  a  new 
guideline  or  amend  an  existing  guideline 
to  provide  an  enhanced  penalty  "where 
conscious  or  reckless  nsk  of  serious 
personal  in)ury  resulting  from  the  fraud 
haa  occurred"  and  that  the  Commission 
consider  the  appropriateness  of 
assigning  a  2-level  enhancement  in  such 
( .ises  The  Commission  seeks  comment 
on  the  most  appropriate  way  of 
responding  to  this  instruction.  For 
example,  should  the  Commission 
provide  an  enhancement  only  for  the 
citses  covered  by  the  Maior  Fraud  Act  or 
should  the  Commissiun  prryvide  siich  an 
enhancement  for  all  types  of  fraud? 
Should  a  specific  offense  charactenstic 
also  provide  a  minimum  offense  level 
(i  e  .  an  offense  level  of  not  U-ss  than)  to 
address  cases  m  which  a  nsk  of  serious 
m|ury  was  created  but  there  was  no 
monetary  loss  or  little  moryetary  loss 

Both  the  Major  Fraud  Ad  of  1988  and 
the  Insider  Trading  and  Secur^tlen  Fraud 
F.nforcement  Act  of  1988  provide  a 
maximum  penalty  of  ten  years' 
impnsonment.  The  Commissfon  seeks 
comment  on  whether  these  should  be  a 
higher  offense  level  for  insider  trading 
or  procuretnent  fraud  than  for  other 
frauds  Similarly,  should  there  be  a 
higher  offense  level  for  fraud  involving  a 
federally  r^harlered  or  insured  financial 
institutKMi?  Or,  should  additional  levels 
for  monetary  loss  be  added  instead  to 
the  loss  table  for  such  offi*nses  to  take 
into  account  the  greater  losses  that  are 
assixuated  with  such  offenses'  If  so. 
what  additional  distinctions  are 
appropriate/  Hre8«"ntly,  Iosm's 
substantially  in  excess  of  S5  million  are 
addresfM'd  as  a  departure  t  onsicieration 
m  Appludtion  Note  10  of  ih" 
Commentary  lo  j  -^1  1   Another  wiiy  to 
respond,  fur  examfile.  would  he  lo  add 
adtfitmnal  levels  to  the  Ions  table  in 
]  2F1  1  (as  amended  hy  proposed 
amendments  1 15  and  1  IR)   1  or  example, 
under  tht  malhemaliial  p  ■i>{rt'b.sion 
used  in  the  guidelmcs,  th*  ^^Mideliiies 
could  he  amended  to  ,idi!  l^i  levels  for 
friiuds  of  more  than  $10  million   and  16 


levels  for  frauds  of  more  than  $20 
million. 

A  related  issue  is  whether  the  loss 
table  in  {  2F1.1  (as  amended  by 
proposed  amendments  115  and  116) 
provides  the  appropriate  adjustment  for 
monetary  loss  or  whether  it  should  be 
revised  in  some  other  way  (upward  or 
downward). 

The  Commission  also  seeks  comment 
on  whether  the  specific  oHense 
characteristic  at  J  ZFl. 1(b)(3)  (pertaining 
to  the  use  of  foreign  bank  accounts  or 
transections  to  conceal  the  nature  or 
extent  of  the  offense)  should  also  be 
applied  to  {  2F1.2  (Insider  Trading),  and 
on  whether  additional  modifications  to 
the  guidelines  are  appropriate  to 
respond  to  the  above  noted  legislation. 

§  2Gl.  1     Transportation  for  the  Purpose 
of  Prostitution  or  Prohibited  Sexual 
Conduct 

120.  Proposed  Amendment  Section 
2Gl. 1(b)(1)  is  amended  by  deleting 
"defendant  used"  and  inserting  In  lieu 
thereof  "offense  involved  the  use  of, 
and  by  deleting  "drugs  or  otherwise" 
and  inserting  in  lieu  thereof  "threats  or 
dnws  or  in  any  manner". 

The  Commentary  to  9  2G1.1  captioned 
"Apphcation  Notes"  is  amended  in  Note 
2  by  deleting  "by  drugs  or  otherwise," 
immediately  following  "coercion". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  and  commentary. 

121.  Proposed  Amendment:  Section 
2G1.1  is  amended  by  inserting  the 
following  additional  subsection: 

"(c)  Special  Instruction. 

(1)  If  the  offense  involves  the 
transportation  of  more  than  one  person. 
Chapter  Three,  Part  D  (Multiple  Counts) 
shall  be  applied  as  if  the  transportation 
of  each  person  had  been  contained  in  a 
separate  count  of  conviction.". 

Reason  for  Amendment-  The  purpose 
of  this  amendment  is  to  provide  a 
special  instruction  for  the  application  of 
the  multiple  count  rule  in  cases 
involving  the  transportation  of  more 
than  one  person.  Related  amendment: 
123  (§  2G1.2). 

§  2G1.2     Transportation  of  a  Minor  for 
the  Purpose  of  Prostitution  or  Prohibited 
Sexual  Conduct 

1Z2.  Proposed  Amendment:  Section 
2Gl.21h)(l)  IS  amended  by  deleting 
"drugs  or  other^\ise"  and  inserting  in 
lieu  thereof  "threats  or  drugs  or  in  any 
manner". 

Section  2Gl.2(b)(2)  and  (3)  is  amended 
by  deleting  "conduct"  whenever  it 
appears  and  inserting  in  lieu  thereof  in 
each  instance  "offense". 

The  Commentary  to  $  2G1.2  captioned 
"Application  Notes  '  is  amended  in  Note 


2  by  deleting  "by  drugs  or  otherwise" 
immediately  following  "coercion". 

Reason  for  Amendment-  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  and  Commentary. 

123.  Proposed  Amendment  Section 
2G1.2  is  amended  by  inserting  the 
following  additional  subsection: 

"(c)  Special  Instruction. 

(1)  If  the  offense  involves  the 
transportation  of  more  than  one  person. 
Chapter  Three,  Part  D  (Multiple  Counts) 
shall  be  applied  as  if  the  transportation 
of  each  person  had  been  contained  in  a 
separate  count  of  conviction.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  provide  a 
special  instruction  for  the  application  of 
the  multiple  count  rule  in  cases 
involving  the  transportation  of  more 
than  one  person.  Related  amendment: 
121  (5  2G1.1). 

§  2G2. 1    Sexually  Exploiting  a  Minor  by 
Production  of  Sexually  Explicit  Visual 
or  Printed  Material. 

124.  Proposed  Amendment  The 
Commentary  to  S  2G2.1  captioned 
"Apphcation  Notes"  is  amended  in  Note 
1  by  deleting  ".  distinct  offense,  even  if 
several  are  exploited  simultaneously" 
and  inserting  in  heu  thereof  "victim. 
Consequently,  multiple  counts  involving 
the  exploitation  of  different  minors  are 
not  to  be  grouped  together  under  S  3D1.2 
(Groups  of  Closely-Related  Counts).". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  that 
multiple  counts  involving  different 
minors  are  not  grouped  under  J  3D1.2. 

§  2G2.3    Selling  or  Buying  of  Children 
for  Use  in  the  Production  of 
Pornography 

125.  Proposed  Amendment  Chapter 
Two,  Part  G,  is  amended  by  inserting  as 
an  additional  guideline: 

■•§  2C2.3.  Selling  or  Buying  of  Children  for 
Use  in  the  Production  of  Pornography 
(a)  Base  Offense  Level:  |37)(38) 

Commentary 

Statutory  Provision:  18  U.S.C.  2251  A. 

Background:  The  statutory  minimum 
sentence  for  a  defendant  convicted  under  18 
U.S.C,  2251A  is  twenty  years  imprisonment  ". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  create  a 
guideline  covering  the  new  offense  in 
section  7512  of  the  Omnibus  Anti-Drug 
Abuse  Act  of  1988.  Additional 
Explanatory  Statement:  The 
Commission  seeks  public  comment  on 
whether  the  offense  level  for  this  new 
guideline  should  be  37  or  38. 


§2G3.1    Importing.  Maihng.  or 
Transporting  Obscene  Matter 

128.  F^posed  Amendment  Section 
2G3.1  is  amended  by  deleting: 

"§2G3.1.  Importing.  Moiling,  or  Transporting 
Obscene  Matter 

(a)  Base  Offense  Level:  6, 

(b)  Specific  Offense  Characteristics 

(1)  If  the  offense  involved  an  act  related  to 
distribution  for  pecuniary  gain,  increase  by 
the  number  of  levels  from  the  table  in  {  2F1.1 
corresponding  to  the  retail  value  of  the 
material,  but  in  no  event  by  less  than  5  levels. 

(2)  If  the  offense  involved  material  that 
portrays  sadomasochistic  conduct  or  other 
depictions  of  violence,  increase  by  4  levels. 

(c)  Cross  Reference, 

(1)  If  the  offense  involved  a  criminal 
enterprise,  apply  the  appropriate  guideline 
from  Chapter  Two,  Part  E  (Offenses  Involvinj! 
Criminal  Enterprises  and  Racketeenng]  if  the 
resulting  offense  level  is  greater  than  thai 
determined  atxjve. 

ComnwDtary 

Statutory  Provisions:  18  U.S.C.  1461-1465. 

Application  Note:  1.  "Act  related  lo 
distribution"  as  used  in  this  gmdehne  is  to  be 
construed  broadly  and  includes  production, 
transportation,  and  possession  with  intent  lo 
distribute.", 

and  inserting  in  lieu  thereof; 

"I  2G3.1  Importing.  Transporting.  Mailing, 
or  Distributing  (including  Possessing  With 
Intent  to  Distribute)  Obscene  Matter 

Base  Offense  Level:  B. 

Specific  Offense  Charactenstics:  (1 1  If  the 
defendant  was  engaged  in  the  business  of 
selling  or  distributing  obscene  matter 
Increase  by  the  numtter  of  levels  from  the 
table  in  {  2F1.1  corresponding  to  the  retail 
value  of  the  material,  but  in  no  event  by  less 
than  5  levels. 

(2)  If  the  defendant  distributed  or 
possessed  with  intent  to  distribute  material 
that  portrays  sadomasochistic  or  other 
violent  conduct,  increase  by  4  levels 

Commentary 

Statutory  Provisions:  18  U.S.C.  1460-1463. 
14<»-1466.' 

Application  Note  1   "Elngaged  in  the 
business  of  selling  or  distributing  obscene 
matter"  means  that  the  person  who  sells  or 
distributes  or  offers  to  sell  or  distribute 
obscene  matter  devotes  time,  attention,  or 
labor  to  such  activities,  as  a  regular  course  of 
trade  or  business,  with  the  objective  of 
earning  a  profit,  although  it  is  not  nei:essary 
that  the  person  make  8  profit  or  that  the 
selling  or  distnbuting  or  offenng  to  sell  or 
distribute  such  material  be  the  persons  sole 
or  pnncipal  business  or  source  of  income.  See 
18  U.S.C.  1466.". 

Reason  for  Amendment:  TTie  purpose 
of  this  amendment  is  to  incorporate  the 
new  offenses  created  by  sections  7521 
and  7526  of  the  Omnibus  Anti-Drug 
Abuse  Act  of  1988.  to  delete  an  in;ip! 
cross  reference,  and  to  make  clanfyng 
changes. 
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^  J( ,  I  J     Oh.^c^rm  or  litthtTmt 

I  rJt'pho/ir  (^onrmrtnrrrtnyrni 

127  PrvfM.i»mi  Ammrffnumt  Sm:tU>n 
2<;.l  2  itmi  th«  (xMnniRntary  lSwr«<o  nrn 
«m«nde»i  by  ilelHtin^  lh«  enlLra  tent 
Ihert'of.  irii  luilmg  Ihr  title.  m«  follow* 

"j  i(i\  i  ( Ituti  fiw  or  Inilt^  enl  Trhfiftcrui 
Commtinn  ntu  tnt 

(a)  BaM  l^SfiM  Lnvui   &. 


StoliUory  PTy>vi.*jnn  47  II  SC    223 
/%» A^rriu/M/  Thil  offflriMi  u  ■  mi<lacn*«nor 
fi>r  which  th<i  tnammam  larm  of  impnjoiimant 
auihiuixiNi  by  ilalula  la  tik  maik(ha  '. 

Hiid  ma«;riing  in  \\eu  th«r«of: 

'1)  K^J~2    Obsi-ena  Talephuna 
(UnnmuniiMUott*  f<ir  u  tUyoumtrcJol 

(»]  Base  ()fTpn»«  [.«vp|  ft. 

(b)  S()«?<  ifi(   ()fffn»«  Ciharncteriitli  s 

|i|  If  th»'  offnn.ie  involvtMl  matBTlal  tJiaJ 
(icacriLM**  Mdomaauchittic  or  oLh«r 
violfMl  rxvtduct.  ifKT«as«  by  4  levels. 

(2)  If  a  poraun  wiw  rnocivwi  the 
conunualcatina  waa  l«aa  tKan  \B  y«ar* 
of  aK«.  IncTMra*  by  2  levHa  nnlma  the 
ilffj'ntlant  took  t^'nnon«bln  action  tn 
pn>vpnl  ar.rpue  by  p«raona  leaa  tiuin  lf» 
yt"Hrs  iif  rt^e  or  rplirti  on  tin  h  Httion  hy 
H  telrphorw  company 

.Uaiulory  t'rvvtsMui.  47  U  ii-C  rO<b(»lHAl 

AitpJiLulion  .\otM.  1    Raaaooabla  actlua  tu 
piwnnt  aocaaa  by  peraotu  laaa  than  IS  ya«r* 
of  affti    ariiuld  laciuilfi.  for  axampia.  re^uinim 
payrrMinl  by  crmiil  card  befm  traaavtaaMio 
i)f  th(!  meaaage.  n>(]uirUig  ua«  at  ao  a^xaaa 
C(m1«  brf'irv  tranamiaaion  of  Ihp  rrutaaa^.  i>r 
•<  rnmlilinK  Ihr  iruttaagna  »u  ikal  ihey  uaa  tm 
rtr<»lvril  mtrlbgibly  uiily  by  aaiiin  a 
(Ufiu.rHnitillim  <lrvu«    S«f  C'aHin 
(  (mimiinlr.at><>na.  Ini.   v   Kpdirwl 
(!ummuni<.aliiini  (  iimmisaion    ft-T"  F  ^J  S4»l 
U(l  Cir    )«WI 

HmiA^fnjuoJ  Iltii  odmiar  la  a  (aiiiuy  for 
whiih  lh«  matiniiim  Irrm  n(  impnsoniBi-nl 
MiithiinzKil  by  tlatule  m  two  yeara 

Hhosijii  fnr  Aiiu'tu.fnH'nL  I"h«  piirpo«« 
of  thi«  anitindmenl  la  to  ikilete  a  petty 
offfii!»t»  no  lo«)fi»f  {■4>v»>red  by  the 
Ktildebiiea  (KeUted  amrtHlmenl   15 
li  IBI  9)1.  and  to  lii««rt  a  f(uk<J<'hn«  for  a 
fi'loiiy  i-n'«t(Ml  by  section  ''524  of  the 
Dmnibut  Anfi  I>rug  Abuiie  Art  of  1988. 


<f  2C3  3     BrcHMk:nstinf(  CH)!H  i-nc 

Xfntrridl 

\ZA  I'nifH'srJ  A.'nrnJnifnt  (Ihrtplt-r 
1  wo.  Part  (;  la  amended  by  ln»«?f1inR  aa 
HO  additional  jftildelitii' 

Miitrnu/ 

U)  Fkiae  (Kfenae  l^vel  (I 

\\i]  Sp«H;ifi<  Offf'nsf  ChnrHctfriatir- 


(1 )  If  the  offenie  Involved  fhe 
hron<)(a»t  nf  mafenal  (hat  portray! 
s-idomaaorhnttr  or  other  violent 
(ondiK  t.  Increase  by  4  lerels. 

•ilalulofy  ProvitM>nt   18  U.&C  14*4. 
14AA 

Reason  for  AmendntenL  The  purpoae 
of  thiH  »m*?ndmen(  is  to  create  a 
Kuidnhne  corresponding  lo  the  new 
ofTe.nse  in  section  7S23  of  the  Omnibus 
Anti  Dru«  Abuse  Act  of  198a 

^  2til  3  LIb»  of  Force  or  Thrmil  of 
h'nnc  tit  [Mny  Sen^tt*  or  RjghtM  in 
Ftjrt/>e ranee  of  Discrimination. 

12y  Proposed  A m«fHi merit  The  title  to 
J  2Jfl  3  l«  amended  by  adding  at  the  end 
".  DumaK^  to  Reljjpous  Real  Property". 

The  Commentary  to  |  2H1.3  (s 
Hme«d«d  by  delHinji  ~18  U  S  C.  245" 
and  insertinj}  in  lieu  thereof  "18  U.S  Q 
245.  247" 

Rt^aon  for  Amendment  The  purpoae 
of  thJa  amendment  ts  to  Include  a 
recently  enacted  offense  (Ifl  U  S  C.  247) 
fvpressly  to  lh«  tilU  of  this  guideUne 

A  dell  tiofUil  ExpJanatorj  SlatsatenL 
I'hia  ameadmuit  revia«a  the  Utl«  of 
I  2ilU  and  Lh«  sLiitutory  proviaions  to 
includa  a  new  offtuua  (18  U  S.C  247) 
prohibiting  Lh«>  ubatruciion.  by  forc«  or 
threat  uf  furc«,  of  an  lodivMiHal's  rtghl  lo 
the  free  exerciaa  of  reh^jioa.  and 
prolMbiting  the  destruction  of  rebgioiu 
real  property  The  ufTenae  and  atatutory 
ppnaltms  are  comparable  lo  those 
ofTrnse*  covered  bv  the  current  |  2lil.3. 

.•^  211 1  i    InterferencH  With  Civil  Ri^fhta 
[  'nder  Color  of  Lcrm 

130.  Propotted  Amendmant  Section 
2! fl  4|a|(2|  IS  amended  by  delebnff  "2 
plus  '  Hnd  iniMTtinj?  in  lieu  thereof  "8 
plus 

Ihe  Comnicnfary  to  }  21(1  4  captioned 

Ajrpbrattnn  Notps"  li  amended  m  Note 
1  by  dflelir\«  "2  plus"  and  inserting  in 
li)-u  thereof  '8  plus  '.  and  by  delebnx  "is 
defint-d"  and  tnaertinH  in  liea  thereof 

mt-anfl  6  levels  above  the  uffensa  leirel 
for  any  underlying  cnminwl  conduct   See 
the  discussion 

The  (.^immentrfry  to  {  21  (1  4  captioned 
Hackground'  is  amended  by  deleting  ". 
except  where  death  rf>sults.  in  which 
c  Mse  the  maximum  term  of  imprtsonment 
authorlr.ed  Is  life  Imprisonment"  and 
inserting  in  lieu  there  of    if  no  bodily 
iniiiry  results,  ten  years  if  bodily  Injury 
results,  and  life  impnsonmenf  If  death 
results  ",  by  deleting  "(wren  this  one- 
year  statutory  majiimum"  and  inserting 
III  lieu  thereof  "A",  by  inserting  "one 
ye.ir    immediately  following  '  near  the". 
find  by  inserting  "or  bodily" 
imme<iiately  following  "resulting  in 
death   . 


The  Commentary  lo  i  2Hl  4  captioned 
"BadfrourKJ"  is  amended  by  inserting 
at  the  end  of  the  first  paragraph: 

"I'ha  S-lavaJ  incraaae  under  aitbaeclloa 
(aMZ)  r«fl«ct*  Itw  2  ievei  incT«aa«  that  is 
applied  to  othar  offenaca  covered  in  Ihia  Part 
plui  a  4- level  incxeaaa  for  the  cxuiuTuaaion  of 
the  ofTense  under  actual  or  purported  le^l 
authority  Thu  4  level  tncreaie  ii  Inherent  in 
the  base  ofTenae  level  of  10  andar  tut>aeclion 
(a|(l|." 

Reason  for  Amendment  The  proposed 
amendment  corrects  an  anomaly 
between  the  offense  level  under  this 
secUon  oad  |  Ztll.S  when  the  offense 
level  IS  determined  under  subsection 
(a)(2) 

AddtUonal  Expianalory  Statement: 
Section  ZHl.4  is  similar  to  |  2iil.5  in 
that  It  may  or  may  not  involve  the  use  of 
force  Under  |  2H1.4,  however,  the 
offense  must  involve  the  abuse  of  actual 
or  purported  \effml  aiithority.  The  base 
offense  level  of  10  naed  In  |  2Hl.4(aHl) 
has  a  built-in  4-4evel  enhancement 
(which  correapoods  to  the  base  ofTense 
level  of  e  under  |  2Hl.5(a)(l)  plus  the  4- 
lcv«l  increase  for  a  public  official). 
There  is  an  anomaly,  bowerer.  when  the 
baae  offense  level  from  (a)(Z)  is  used.  In 
such  caaea,  |  2i4l.4  reaoits  in  an  ofTenae 
level  that  is  4  levels  less  than  i  ZHI J 
when  the  ofTense  Is  conimitted  by  a 
public  offiaal.  The  proposed 
amendment  recommended  addresses 
this  issue  The  proposed  amendment 
also  amends  the  Commentary  lo  i  2H1  4 
to  reflect  the  recent  increase  in  the 
maximum  authorized  sentence  from  one 
lo  ten  years  when  bodily  injury  results. 

§  2i/IJ     Other  Deprivations  of  RighU 
or  Benefits  in  FurtJuimnce  of 
Discrimination 

131  Propoeed  Amendment  The 
Commentary  to  |  2H1  5  captioned 
"Application  Notes"  is  amended  In  Note 
2  by  deleting  "|  Zffl  4(bKl)"  and 
inserting  in  lieu  thereof  "f  2H1  5(b)(1) ". 
Reason  fur  Amendment  The  purpose  of 
this  amendment  is  to  correct  a  clerical 
error 

§  2H2  1     Ohstructinff  an  Election  or 
Riffistrotion 

132  Prryposed  AmcndmenL  Section 
2112  l|a)(l)  IS  amended  by  deleting 

'persons"  and  inserting  in  lieu  thereof 
■persnnls)" 

The  Commentary  to  J  2H2.1  captioned 
'  Ddciground  ■  is  amended  by  deleting 
"Specific  offense  characteristics  '  and 
inserting  in  lieu  thereof  "Alternative 
bdsc  offense  levels" 

Rruson  for  Amendment:  The  purpose 
of  this  amendment  is  to  correct  two 
clerical  errors.  First,  the  use  of  the  plural 
"persons  '  in  current  subsection  fa)(l) 


coukl  be  read  to  mean  this  subsection 
does  not  apply  if  the  force  or  threat  was 
applied  only  to  one  person,  a  result  that 
was  not  Intended.  Second,  the  reference 
to  "Specific  offense  characteristics"  in 
the  current  Background  is  inaccurate:  it 
should  read  "Alternative  base  offense 
levels". 

§  2H3.1    Interception  of 
Communications  or  Eavesdropping 

133.  Proposed  Amendment:  Section 
2H3.1  is  amended  by  deleting: 

"(a)  Base  Offense  Level  (Apply  the 
greater); 

(1)9;  or 

(2)  If  the  purpose  of  the  conduct  was 
to  facilitate  another  offense,  apply  the 
guideline  applicable  to  an  attempt  to 
commit  that  offense. 

(b)  Specific  Offense  Characteristic. 

(1)  if  the  purpose  of  the  conduct  was 
to  obtain  direct  or  indirect  commercial 
advantage  or  economic  gain  not  covered 
by  I  2H3.1(aK2)  above,  increase  by  3 
levels  **, 

and  Inserting  in  lieu  thereof: 
"(a)  Base  Offense  Level:  9. 

(b)  Specific  Offense  Characteristic. 
(1)  If  the  purpose  of  the  conduct  was 

to  obtain  direct  or  indirect  commercial 
advantage  or  economic  gain,  increase  by 
3  levels. 

(c)  Cross  Reference. 

(1)  If  the  purpose  of  the  conduct  was 
to  facilitate  another  offense,  apply  the 
guideline  applicable  to  an  attempt  to 
commit  that  offense,  if  the  resulting 
offense  level  is  greater  than  that 
determined  above.". 

Reason  for  Amendment:  Tliis 
amendment  corrects  an  anomaly  in 
S  2H3.1.  Currently,  specific  offense 
characteristic  (blfl)  applies  only  to  base 
offense  level  (a)(1).  Consequently, 
conduct  facilitating  an  offense  for 
economic  gain  of  level  8  or  9  would 
result  in  a  greater  offense  level  (11  or  12) 
than  conduct  facilitating  a  more  serious 
(level  10  or  11)  offense. 

§2J1.1     Contempt 

134.  Proposed  Amendment:  Section 
2)1.1  is  amended  by  deleting:  "If  the 
defendant  was  adjudged  guilty  of 
contempt,  the  court  shall  impose  a 
sentence  based  on  stated  reasons  and 
the  purposes  of  sentencing  set  forth  in  18 
U.S.C.  3553(a)(2).". 

and  inserting  in  lieu  thereof: 
"Apply  S  2X5.1  (Other  Offenses). '. 
The  Commentary  to  S  2|1.1  captioned 
"Application  Note"  is  amended  in  Note 
1  by  deleting  "See,  however,  \  2X5.1 
(Other  O^enses)."  and  inserting  in  lieu 
thereof  "In  certain  cases,  the  offense 
conduct  will  be  sufTiciently  analogous  to 
S  2)1.2  (Obstruction  of  Justice)  for  that 
guideline  to  apply.". 


Reason  for  Amendment  This  section 
is  designated  as  a  guideline,  but  it  is  not 
a  guideline  contemplated  by  the 
Sentencing  Reform  Act.  This 
amendment  clarifies  the  Commission's 
original  intent  by  referencing  this 
section  to  \  2X5.1  (Other  Offenses). 

135.  Proposed  Amendment:  The 
Commentary  to  S  2]1.1  captioned 
"Statutory  Provisions"  Is  amended  by 
deleting  "Provisions"  and  inserting  in 
lieu  thereof  "Provision",  and  by  deleting 
"5"  and  ",  402". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  delete  a 
reference  to  a  petty  offense.  Related 
amendment:  15  (5  lBl.9). 

§  2J1.2    Obstruction  of  Justice 

136.  Proposed  Amendment  Section 
2)l.2(b)(l)  is  amended  by  deleting 
"defendant  obstructed  or  attempted  to 
obstruct  the  administration  of  fustice 
by"  and  inserting  in  lieu  thereof  "offense 
involved",  and  by  deleting  "or 
property,"  and  inserting  in  heu  thereof  ", 
or  property  damage,  In  order  to  obstruct 
the  administration  of  justice". 

Section  2]1.2(b)(2)  is  amended  by 
deleting  "defendant  substantially 
interfered"  and  inserting  in  lieu  thereof 
"offense  resulted  in  substantial 
interference". 

Section  2]1.2(c)(l]  is  amended  by 
deleting  "conduct  was"  and  inserting  in 
lieu  thereof  "offense  involved",  and  by 
deleting  "such"  and  inserting  in  lieu 
thereof  "that". 

Tlie  Commentary  to  S  2J1.2  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting  "  "SubstantiaUy  interfered" 
and  inserting  in  lieu  thereof 
"  'Substantial  interference",  and  by 
deleting  "offense  conduct  resulting  in". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
language  of  the  subsections  and  insure 
that  an  attempted  obstruction  is  not 
excluded  from  subsection  (c)  because  of 
the  non-parallel  language  between  rb)(l) 
and  (c)(1). 

137.  Proposed  Amendment  The 
Commentary  to  5  2)1.2  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  1505"  immediately  following 
"1503". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  delete  a 
reference  to  a  petty  offense.  Related 
amendment:  15  ({  lBl.9). 

138.  Proposed  Amendment  The 
Commentary  to  S  2]1J2  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  1516"  Immediately  following 
•n513". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  expand  the 
coverage  of  an  existing  guideline  to 
include  a  new  offense  (Obstruction  of  a 


Federal  Audit)  created  by  section  7078 
of  the  Omnibus  Anti-Drug  Abuse  Act  of 
1988. 

§2/1.3    Perjury 

199.  Proposed  Amendment  Section 
2)1.3  is  amended  in  the  caption  by 
Inserting  "or  Subornation  of  Perjury" 
immediately  following  "Perjury". 

Section  2)1.3fb)(l)  is  amended  by 
deleting  "defendant  suborned  perjury 
by"  and  inserting  in  lieu  thereof  "offense 
involved",  and  by  deleting  "or  property" 
and  inserting  in  lieu  thereof  ".  or 
property  damage,  in  order  to  suborn 
perjury". 

Section  2)1. 3(b)(2)  is  amended  by 
deleting  "defendant's",  and  by  deleting 
"substantially  interfered"  and  inserting 
in  lieu  thereof  "resulted  in  substantial 
interference". 

Section  2)1.3(c)(l)  is  amended  by 
deleting  "conduct  was  perjury"  and 
insoting  in  lieu  thereof  "offense 
involved  perjury  or  subornation  of 
perjury",  and  by  deleting  "such"  and 
inserting  in  heu  thereof  "that". 

The  Commentary  to  S  2)1.3  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting  "  'Substantially  interfered" 
and  inserting  in  Ueu  thereof 
"  "Substantial  interference  ".  and  by 
deleting  "offense  conduct  resulting  in". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  clarify  the 
guideline,  and  to  ensure  that 
subornation  of  perjury  is  not  excluded 
from  subsection  (c)  due  to  a  lack  of 
parallel  wording  in  the  subsections. 

§2j'1.4    Impersonation 

1 40.  Proposed  Amendment  Section 
2Jl  .4(b)(1)  is  amended  by  deleting: 

"If  the  defendant  falsely  represented 
himself  as  a  federal  officer,  agent  or 
employee  to  demand  or  obtain  any 
money,  paper,  document,  or  other  thing 
of  value  or  to  conduct  an  unlawful  arrest 
or  search,  increase  by  6  levels.", 
and  inserting  in  lieu  thereof: 

"If  the  impersonation  was  committed 
for  the  purpose  of  conducting  an 
unlawful  arrest,  detention,  or  search, 
increase  by  6  levels". 

Section  2J1.4  is  amended  by  inserting 
the  following  additional  subsection. 

(c)  Cross  Reference.  (1)  If  the 
impersonation  was  to  facilitate  another 
offense,  apply  the  guideline  for  an 
attempt  to  commit  that  offense,  if  the 
resulting  offense  level  is  greater  than  the 
offense  level  determined  above.". 

Reason  for  Amendment  Tiie  purpose 
of  this  amendment  is  to  relate  the 
offense  levels  more  directly  to  the 
underlying  offense  where  the 
impersonation  is  commitied  for  the 
purpose  of  facilitating  another  offense 
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Addituvwl  ExplamUory  SUittmwnL 
The  Rlatutei  covered  by  (  2)14  are 
somelimet  uM>d  as  |urlsdic(iunul 
»tiilulp»  to  prt)»eculp  fraud  or  forgery 
cawii  wfherv  the  dffpndtint  pr»*lend»  to 
be  a  fedffral  umployee  (showinj^  false  ur 
•  tolen  fed«r«l  identiru.alion)  to  rash  a 
check.  The  currvnl  guideline  will 
pnxiucp  a  r«8ull  iovvt-r  than  the  fniud/ 
Utr)fvry  miidelme  if  the  amoufil  is 
extruinely  lar^w  and  highrr  than  that 
jjulilelme  if  the  aniount  Is  small   This 
rHsult  set-ms  anomalous,  particularly  as 
the  statutory  maximum  for  the  offenws 
covertnJ  by  }  J|l  4  is  only  J  years,  lowfir 
than  that  j{en<'rHll>  provided  m  fraud/ 
fi>r){wry  sfatutws 

In  addition,  the  proposed  amendment 
deletes  unn«»<.essary  and  te<  hnically 
inaccurate  lanxua^e 

^  2/1  5     f-'diliire  to  Appear  by  Matenal 

141  f'mix'snl  Anwrdmrnt:  Si-ction 
2|1  .'Hb||l)  Is  amended  by  deleting 
"sid>stantially  Interfered    and  ins«Ttinj( 
In  lieu  thereof    resulted  In  suii^tantidl 
interfiTence  ' 

The  Commenldiry  to  t  211  5  captioned 
"Applu  ation  Notes    is  amenti^'d  in  Note 
1  by  deleting     Substantially  interfered" 
and  mseeling  In  lieu  thereof 
"■Suf)slanti«l  interfen'Oi  e".  and  fiy 
deleting  ■offense  conduct  rt^sultin^  In". 

Hrtison  for  AmiTnlmtmi  T>io  purpose 
of  this  amendment  is  to  clarify  the  intent 
of  the  (juideline 

§  2/1  7    Commission  of  Of  fen  so  White 
on  Rf/f'itsi' 

142  f'niponi'if  Amrrihvrn!  S«'(tiipn 
2J1  7  IS  amended  b\  deletinK 


'  (  "'fiitii-  Hhili'  on 


Tf2//.7.  Cflmmixsi, 

|rt)  Bnw  (  Ifffiiw  l.<-vi-i    (k, 
|bl  Sv«iifu  ( Jffcnsf  Chrtraclenstii.s, 
III  If  Ihp  nffunse  ciininillle*)  whilr  no 
rHlert»«  IS  punishrttili-  hy  ilentli  ,ir 
imjirisun.Tient  fur  «  term  nf  fifti-iMi  •,r„r%  or 
mon-    inirHtue  t)y  0  Ifvclj 

12)  If  tlie  offcnst-  i  (inmiilleil  »vhilr    in 
release  ii  pmunhstiie  tiy  «  term  of 
impri»«inment  of  five  or  mon*  ynnrii   tnil  lf»» 
than  fifteen  v»»,ir<i    in<-Ten«<j  hy  4  levcl.t 
I  Jj  If  ih«   pflecis*  ( tinimi'tcd  while  on 
r«lriis«-  IS  s  felony  [iiinnhatile  li)  n  m«Miiiiiin 
(BfTTi  of  less  than  five  years.  Increase  hy  Z 
levwls 

CoonaeQUry 

Slntulon,  t^>visutn   19USC 
.114'    ^pfiinaCion  \,>(,'S    \    This  nuidrline 
M(iplif»  whenever  »  HTiltiii(»-  pursuant  to  IS 
I '  .S  (;    IM""  II  imposeil 

1  By  •talute   »  Ifrni  of  inipnsonment 
Impose.!  f.ir  «  vIoUlion  of  IH  I!  S  C    .IH'  rum 
consecutively  to  sny  other  term  of 
lmprm)nni»inl   CU)n*«4]<iently    s  Mwlniice  for 
s\ich  s  vHiUtlon  IS  exempt  from  ((ToupinK 
und«r  the  multiple  tinmi  rules  See  |  .11)1  Z 


Background:  B«cauM  dofefKiants  convicted 
uiuler  this  section  will  Kcnerslly  havs  ■  pn*r 
criminal  history  the  guideline  sentences 
pnivlded  are  greater  than  they  otherwise 
might  appear  ". 

and  Insertin^j  in  lieu  thereof: 

"I)  2(1  7    CcmmiBsion  of  Offense  Whih  on 

If  an  enhancement  under  18  II  S  C. 
3147  applies,  add  |2l|3||4l  levels  to  the 
offense  level  for  the  offense  committed 
while  on  release  as  if  this  section  were  a 
sjMJCific  offense  characteristic  contained 
In  the  offense  jjuuieline  for  the  offense 
committtnl  while  on  release 

ComotMitary 

'Statutory  Pn>yisinn   1«  U  S  C  3147 
Applif  iition  \vti.%  1   Because  18  U  S  C 
J147  is  an  enhsru^-menl  pnmsion.  rather 
thiin  an  offense  th:t  ie<  turn  provides  a 
specific  offense  ch«rti<  len^lir  to  Increase  the 
offens*  level  for  the  ofTentke  commilled  while 
on  relea-w' 

Z  lender  18  II  SC   314'   s  senlcr.ce  of 
impnionmrnt  must  be  impuse<J  in  «ddiIion  to 
the  •entpni.e  for  the  underlying  offense,  and 
Itie  sentence  of  Imprisonment  Imposed  under 
18  I '  S  (^  314''  must  run  consemiivply  to  sny 
other  sentence  of  impns<>nment  In  onler  to 
Hvoid  (loutile  counting    the  courl  will  have  to 
ensure  that  the  total  punishnrwat  |i  e  .  the 
s«'nlfiu-.e  for  the  uffens«  committed  while  on 
H'lease  plus  the  sentence  enhancement  under 
18  I'  S  C  n4''|  IS  in  accord  with  the  guideline 
range  f()r  the  offense  committed  while  on 
r«lease,  ss  sdiusted  by  the  enhancement  in 
this  *4-ct.(in   e  g..  if  the  appllcahle  guideline 
range  is  X>-i7  months  and  the  court 
deicrmmBS  total  punishment   of  36  months  is 
sppropridle   a  sentence  of  30  months  for  the 
underlying  offense  plus  8  months  under  18 
I    .S  (;    3147  would  satisfy  this  requirement 

Bill  kjiri'und  An  erihan<  emeni  under  18 
I'  S  V.   3147  may  be  imposetl  only  upon 
applii  Htion  of  the  government,  it  cannot  t>e 
lin^K<«ed  on  the  court  s  own  motion   In  this 
resp*-!  t    It  n  simiUr  to  s  sepdrale  (Uiunl  of 
r.onvii  li'in  iind.  for  thin  renson   la  piNij'd  in 
Chapter  I'wo  of  the  guidelines 

Legulalive  history  indicates  that,  the 
niandalory  nature  of  thp  penalties  ret|uirrd 
by  IH  f  S  (;  3147  WHS  to  be  eltminaled  upon 
the  itnplemenldtion  of  the  Henlt-nciog 
guidelines   'Siection  21.1(h|  |rpnunitK'red  us 
sei  tion  .asHgl  ii;  the  Crime  Conlnii  Ait  of 
1SIH4|  Mfnends  the  new  pruvtsion  in  title  I  of 
It'H  Ai  I  reiiiling  to  ron»eciili\p  enhiirii  ed 
penii!iie(i  for  nnnmitlmg  an  offense  on 
relense  |new  18  U  S  C   314-1  bv  rlimindting 
the  mandatory  nature  of  the  f)en.ilties  in 
f.nor  of  iililiiing  sentencing  guidelines 
(S«Tidle  Report  9b~22i  at  1«B)   Not  all  of  the 
phraneologj  relating  to  the  requirement  of  s 
m.iiul.itory  sentence   however   wns  at  lually 
deleted  from  the  statute   Consetjueiitly    It 
appear*  ihe  court  is  required  to  imjxise  a 
uinsotulive  s»'iitence  of  imprisonment  under 
this  provmon.  but  there  is  no  rei|iiiri'meril  ss 
to  «nv  m.nimum  term   This  giiiilelme  is 
drafted  to  enatile  the  court  to  detpnnine  and 
implement  s  combined   total  punishment' 
ciaimstenl  with  the  overall  structure  of  the 
miidelines.  while  at  the  same  time  comptylng 


with  the  statutory  requirement  CuideHne 
provisions  that  prohiMi  the  grouptag  o^ 
counts  of  oonviction  requiring  consecutive 
sentences  (e.g..  the  Introductory  paragraph  of 
I  3D1  2;  f  iC\M.a)\  do  not  apply  to  this 
section  because  18  U.SC  3147  is  an 
enhancement,  not  a  count  of  conviction.". 

Reason  fiir  Amendment:  The  purpose 
of  this  amendment  is  to  reflect  the  fact 
thnt  18  use.  3147  is  an  enhancement 
provision,  not  a  distinct  offense. 

Additional  Explanatory  Statement: 
Dunng  Ihe  development  of  the  original 
set  of  Riddeiines,  fhei^  was  some 
confusion  as  to  whether  18  U.S.C.  3147 
was  a  criminal  offense  or  an 
enhancement  pix)vlsion  It  turns  out  it  is 
nn  enhancement  provision.  To 
complicate  matters,  the  statute  and 
legislative  history  do  not  match  exactly. 
Created  in  19«4  as  part  of  the 
Comprthensive  Crime  Control  Act.  the 
statute  contained  inlenm  provisions 
(mandatory  con.secutive  sentences  that 
were  subject  to  the  parole  and  good  time 
provisions  of  prior  law)  that  were  to  be 
in  effect  until  the  sentencing  guidelines 
took  effect.  The  Senate  Report  to  S.1762 
mdirates  that  the  mandatory  nature  of 
the  interim  provisions  was  to  be 
eliminated  when  the  sentencing 
guidelines  tiK)k  effect  ("Section  213(h) 
(section  220(gl  of  the  CCCA  of  1984) 
amends  the  new  provision  in  title  I  of 
this  Act  relating  to  consecutive 
enhanced  penalties  for  committing  an 
offense  while  on  release  (new  18  U.S.C. 
3147))  by  eliminating  the  mandatory 
nature  of  Ihe  penalties  in  favor  of 
utilizing  sentencing  guidelines  '  (Senate 
Report  m-225  at  186).  The  statute,  as 
amended,  however,  did  not  actually 
eliminate  all  language  referring  to 
mandidory  penalties.  A  mandatory 
consecutive  term  of  imprisonment  is 
required  but.  unlike  other  mandatory 
provision.s.  there  is  no  minimum 
required  Consequently,  no  real 
restriction  is  placed  on  the  court:  i.e.,  a 
consecutive  sentence  of  1  day's 
imprisonment  is  not  prohibited. 

The  Commission  attempted  to  deal 
with  the  niandtitory  consecutive 
requirement  of  this  provision  by  treating 
it  as  if  it  constituted  a  separate  offense, 
but  this  treatment  h.is  caus<^d  several 
pmblems 

Tre.ilirtg  this  prtjvision  as  if  it  were  a 
separate  offense  engenders  a  variety  of 
questions,  including  whether  and  how 
victim  adjustments,  obstruction,  and 
acceptance  of  responsibility  apply  to 
this  provision,  whether  a  term  of 
supervised  release  can  be  imposed  if  no 
term  of  Imprisonment  is  imposed  on  the 
underlying  offense,  whether  a  Tine  can 
be  Imposed,  and  how  the  cost  of 
supervision  on  the  consecutive  part  of 


tb«  tenii  ta  to  be  considered.  Moreover. 
while  other  enhancements  vary  with  the 
offense  level  for  the  underiying  offense, 
this  enhancement  varies  with  the  much 
cruder  measure  of  the  statutory 
maximum  penalty  for  the  underlying 
offense  (e.g.,  under  the  current  guideline, 
possessing  a  counterfeit  ten  dollar  bill 
would  result  in  a  greater  enhancement 
than  interstate  or  foreign  travel  or 
transportation  in  aid  of  racketeering 
activity). 

The  amendment  recommended  below 
converts  this  section  Into  an  offense 
level  adjustment  for  the  offense 
committed  while  on  release,  a  treatment 
that  is  considerably  more  consistent 
with  the  treatment  of  other  offense/ 
offender  characteristics. 

The  Commission  seeks  public 
comment  as  to  whether  2,  3,  or  4  level 
enhancement  is  appropriate. 

§2/1.8    Bribery  of  a  Witness 

143.  Proposed  Amendment  Section 
2]1.8(b)(l]  is  amended  by  deleting 
"substantially  interfered"  and  inserting 
in  lieu  thereof  "resulted  in  substantial 
interference". 

Section  211.8(c)(1)  is  amended  by 
deleting  "conduct  was"  and  inserting  in 
lieu  thereof  "offense  involved",  and  by 
deleting  "such"  and  inserting  in  lieu 
thereof  "that". 

The  Commentary  to  §  2J1.8  captioned 
"Application  Notes"  is  amended  in  Note 

1  by  deleting  "Substantially  interfered" 
and  inserting  in  lieu  thereof  "Substantial 
interference",  and  by  deleting  "offense 
conduct  resulting  in". 

The  Commentary  to  S  2]1.8  captioned 
"Application  Notes"  is  amended  in  Note 

2  by  deleting  "This  section  applies  only 
in  the  case  of  a  conviction  under  the 
above  referenced  (or  equivalent] 
statute."  immediately  before  "For 
offenses". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  clarify  the 
guideline  and  to  delete  surplus  language 
in  the  Commentary.  Retention  of  this 
surplus  language  could  create  the 
impression  that  a  different  result  was 
intended  in  other  similar  guidelines  not 
containing  such  language. 

§  2)1.9    Payment  to  Witness 

144.  Proposed  Amendment  Section 
211.9(b)(1)  is  amended  by  deleting  "for 
refusing  to  testify"  and  insertii>g  in  lieu 
thereof  "made  or  offered  for  refusing  to 
testify  or  for  the  witness  absenting 
himself  to  avoid  testifying". 

The  Commentary  to  S  2J1.9  captioned 
"Application  Notes"  is  amended  by 
deleting: 

"1.  llcfusing  to  testify'  includes  absenting 
oneself  for  the  purpose  of  avoiding 
testifyta^.". 


and  by  renumbering  Notes  2  and  3  as  1 
and  2  respectively. 

Reason  for  Amendment  l^e  purpose 
of  this  amendment  is  to  move  material 
from  the  Commentary  to  the  guideline 
itself  where  it  more  properly  belongs, 

145.  Proposed  Amendment  The 
Commentary  to  S  2]1.9  captioned 
Application  Notes  is  amended  in  the 
renumbered  Note  1  by  deleting  "This 
section  applies  only  in  the  case  of  a 
conviction  under  the  above  referenced 
(or  equivalent)  statute."  immediately 
before  "For  offenses". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  delete  siuplus 
language  from  the  Commentary. 
Retention  of  this  surplus  language  could 
create  the  impression  that  a  different 
result  was  intended  in  other  similar 
guidelines  not  containing  this  language. 

Chapter  Two,  Part  K,  Offenses  Involving 
Public  Safety 

146.  Proposed  Amendment  Sections 
2Kl.4{c).  2Kl.5(c),  2K2.1(c),  2K2.2(c),  and 
2K2.3{c)  are  amended  by  deleting 
"higher"  whenever  it  appears  and 
inserting  in  heu  thereof  "greater". 

Reason  for  Amendment  TTie  purpose 
of  this  antendment  is  to  correct  a  clerical 
error. 

§2K1.3    Un/awful/y  Trafficking  In. 
Receiving,  or  Transporting  Explosives 

147.  Proposed  Amendnwnt  Section 
2Kl,3(b)  is  amended  by  deleting  "any  of 
the  following"  and  inserting  in  lieu 
thereof  "more  than  one". 

Section  2Kl.3(b)(5}  is  amended  by 
deleting  "firearm  offense"  and  inserting 
in  lieu  thereof  "offense  involving 
explosives". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

§2Kl.4    Arson:  Property  Damage  By 
Use  of  Exptosives 

148.  Proposed  Amendment  Section 
2Kl.4(b)  Is  amended  by  deleting  "any  of 
the  following"  and  inserting  in  lieu 
thereof  "more  than  one". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

149.  Proposed  Amendment  Section 
2K1.4  is  amended  by  inserting  as  an 
additional  subsection  the  following: 

"(d)  Note:  The  specific  offense 
characteristic  in  subsection  (b)(4) 
applies  only  in  the  case  of  an  offense 
committed  prior  to  November  18, 1988"; 

The  Commentary  to  S  2K1.4  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "(only  in  the  case  of  an  offense 
committed  prior  to  November  18, 1988)" 
immediately  following  "(h)"; 


The  Commentary  to  §  2K1.4  captioned 
"Background",  is  amended  by  deleting 
"used  fire  or  an  explosive  in  the 
commission  of  a  felony,"  and  by 
inserting  at  the  end  of  the  paragraph  the 
following  new  sentence:  "As  amended 
by  section  6474(b)  of  the  Omnibus  Anti- 
Drug  Abuse  Act  of  1988  (effective 
November  18, 1988).  18  U.S.C  &44{h)  sets 
forth  a  mandatory  sentencmg 
enhancement  of  five  years  for  the  first 
ofTense  and  ten  years  for  subsequent 
offenses  if  the  defendant  was  convicted 
of  using  fire  or  an  explosive  to  commit  a 
felony  or  of  carrying  an  explosive  during 
the  commission  of  a  felony.  See  |  2K1.7 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
guidelines  to  a  statutory  revision  to  18 
U.S.C.  844(h).  Related  amendments:  1.S2 
(5  2K1.7);  zae  (Appendix  A). 

§2X1.5    Possessing  Dani^erous 
Weapons  or  Materials  While  Boarding 
or  A  hoard  an  Aircraft 

150.  Proposed  Amendment  Section 
2Kl.5|b)  is  amended  by  deleting  "any  of 
the  following  '  and  inseriing  in  lieu 
thereof  "more  than  one". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

151 .  Proposed  Amendment  Section 
2Kl.5(b)(l)  is  amended  by  deleting  "(I.e., 
the  defendant  is  convicted  under  49 
U.S.C.  1472(1  )(2)",  and  by  inserting  "is 
convicted  under  49  U.S.C  1472(1)(2)  (i  e., 
the  defendant"  immediately  before 
"acted". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

152.  Proposed  Amendment  Chapter 
Two,  Part  K  is  amended  by  inserting  as 
an  additional  guideline  the  following: 

"§  2K1. 7    Use  of  fire  or  Explosive  to 
Commit  a  Federal  Felony 

If  the  defendant,  whether  or  not 
convicted  of  another  crime,  was 
convicted  under  18  U.S.C  844(h].  the 
term  of  imprisonment  is  that  required  by 
statute. 
Commentary 

Statutory  Provision:  18  U.S.C.  ft44(h). 
ApplicoUon  Notes: 

1.  The  statute  requires  a  term  of 
imprisoninent  imptosed  under  this  section  to 
run  consecutively  to  any  other  term  of 
impnsonment. 

2.  Imposition  of  a  term  of  supervised 
release  is  governed  by  the  provisions  of 

S  5D1.1  (imposition  of  a  Team  of  Supervmed 
Release).". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  conform  the 
guidelines  to  a  statutory  revision  of  the 
meaning  of  18  U.S.C.  844(h).  Related 
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amendmenU  14H  (  }  2Kl.4|.  188 

(App««ndix  A) 

CbaptaK  Twa  Part  K.  Subpart  1 

1S3  Section  (Vi:- 4(8)  of  the  Oninil)u» 
Anil  Drux  Atm-i*'  A(.t  of  IWW  StTtion 
B474(«)  of  the  Oninihui  Anii  [)ni^  Abustt 
Act  of  198fl  lncrt'MS»'«  the  »l/ttuli)ry 
mHxlmum  «»Tilen(  f  for  p<)As**»iii(>n  of  Hn 
explomvp  In  tt  fc<i«'rHl  l)uil<lin>j  (18  l'  S.C; 
H44{x|)  from  one  to  five  yeant  and 
(•xpMnits  e.ovt'rmjf  of  the  offense  to 
in<  liiije  rtn  Hirynirt  that  is  »(ih)ect  to  the 
rrxulrttory  Huthon'y  of  the  FederHl 
Avtalion  Administriituin   Currently, 
there  is  no  miidelme  for  18  I)  S  ('.  844(j<| 
The  Commission  mtendii  to  promulsHte 
a  guiiieline  to  (over  this  offense  and 
se«k8  i-omment  on  the  appruprlHte  tuttw 
offens*'  level  and  spe<lfic  offense 
i.hiirrt(  lensticH  for  this  Kuideline 

Chaplcr  Two  Part  K.  Sobpart  2 

1.S4  Rt^vision  Lif  Chapter  Two.  f\irt  K. 
Sdhfhirt  J   rhe  Comniission  seeks 
comment  on  a  revision  of  Chrtpler  Two 
Part  K.  Subp«r1  2.  to  addrt?8«  a  numtx^r 
of  diverse  substantive  »ni\  technical 
issues,  as  well  as  the  creation  of  several 
new  offenses,  and  incrtsawd  statutory 
maximum  penalties  for  cert/im  other 
offenses  Vanous  issues  concumirm  the 
current  ({uidelmes  are  discnissed  and  an 
example  of  an  apprtxach  to  address 
th«s«  tasues  la  shown  la  amendment 
form.  The  Conuniaiion  s«eks  conuneni 
on  this  apporach  as  well  as  any 
rBcommendrtfiona  for  alternative 
approaches  to  adilress  theae  issuea. 

A  significant  pn)b1em  with  the  prepent 
Kuideline  is  that  there  are  a  larye 
number  of  overlapping  statutory 
provtsiona  ac-  that  the  three  basic 
t{uide)me8.  t  ^K2.1  (diaaesaion  by  a 
prtjhibited  p«!r»<>n).  |  2K2  2  (PoaaeMion 
of  certain  types  of  weaponaj.  and 
I  2K2  .1  (Unlawful  traffldinij),  are  not 
dosely  tleil  to  the  actual  (X)nducf.  For 
example   possession  of  a  machine  gun 
might  t>e  prosecuted  under  18  II  SC. 
922U>)  or  2«  U  S  C  .VWl(a)  lYoaecuUon 
under  the  first  listed  statute  results  In  an 
offense  level  of  ti.  pn>»ecution  under  the 
set;«>n<l  results  in  dn  offen*»'  level  of  12- 
In  other  cases,  offenses  involving 
trafficking  m  miiitipie  firednns  are 
referenc  ed  by  the  offense  of  conviction 
to  i  2K2  1  or  {  2K2  2  where  there  is  no 
trtble  to  Irtke  into  a<  count  multiple 
firvamis   The  nmendment  shown  beltiw 
addresses  this  issue  by  consolidating  the 
currt^nt  three  guidelines  into  two 
guidelines   (1]  Unlawful  possession. 
receipt,  or  transportatKm,  and  (2) 
unlawful  trafficking,  and  by  more 
larefiill)  drawing  the  distinctions 
iM'twern  the  bnse  offrnse  levels 
pn)vlded   The  third  guideline  shown  in 
this  amendment  Is  a  new  guideline  to 


address  transfer  of  a  weapon  with  intent 
or  knowledge  that  it  will  be  used  to 
annmil  another  offense  (formerly 
covered  in  a  cross  reference)  and  a  new 
offense  added  by  the  Omnilms  Anti- 
Dnig  Abuse  Act  of  1988  (section  6211) 
(Interstate  travel  to  acquire  a  firearm  for 
a  criminal  purpose) 

In  addition.  It  is  not  clear  that  "used" 
in  the  cmss -reference  in  J  2K2.1  will  be 
consistently  read  as  lrv:iuding 
"possessed  in  connection  with"  TTie 
amendnvent  shown  below  addrxisses  this 
Issue  l.)tber  cross-references  are 
provided  to  ensure  that  if  both  the 
amended  {{  2K2  1  and  2K2.2  are 
fippllcable.  the  guideline  having  the 
gre«ler  onense  level  will  apply 

The  current  guideline  uses  the  teirm 
'Firearms  or  Other  Weapons"  fx^,«uae 
the  term  "firearm"  used  m  the 
underlying  statutes  is  broader  than  the 
usual  definition  of  firearm  found  in 
t  IBI  1    However  the  undefined  term 
"other  weapons"  is  confusing,  and 
ammunition,  which  is  covered  by  the 
statute,  IS  omitted  from  the  guideline 
title  The  amendment  shown  below  uses 
the  term  "Firearms  or  AmmunititHi"  In 
i  2K2.1  and  provides  an  Application 
Note  in  btilh  |  2K2  1  and  }  2K2.2  to 
Indicate  that  the  definition  of  firearm  is 
different  from  that  used  in  the  general 
definitions  In  i  iBl.l. 

The  base  offense  level  for  conduct 
covered  by  the  current  |  2K2-1  is 
increased  io  the  amandxnent  shown 
below  from  0  to  12  (the  same  baae 
offense  level  as  the  current  |  21C2.2).  Tht 
statutorily  authortxed  maximum 
sentence  for  the  conduct  covered  undtkr 
I  2K.2.1  was  increased  from  five  to  tea 
years  by  the  Omnibus  Antl-Drtig  Abuse 
Act  of  1988  (section  ft482)  Note, 
however,  that  the  most  aggravated 
conduct  under  {  2K2  1  (possession  of  a 
weapon  during  commission  of  another 
offense)  is  handled  by  the  cross 
reference  at  subsection  (c)  and  is  based 
upon  the  offense  level  for  an  attempt  to 
c«>nimlt  the  underlying  offense  See 
FVackground  Commentary  to  current 
I  2K.2  1   In  addition,  the  amendment 
shown  below  raises  the  enhancement 
for  stolen  weap<^)ns  or  obliterated  serial 
numbers  from  1  tu  2  levels  to  better 
reflect  the  seriousness  of  this  conduct. 
The  numbers  currently  used  in  the  table 
for  the  distntiution  of  multiple  weapons 
in  i  2K2.2  are  shown  [Option  1|  as  well 
as  an  option  that  would  increase  the 
offense  level  incn-ases  somewhat  more 
rapidly  for  sale  of  multiple  weapons 
(Option  2)  The  example  shown  below 
retains  the  offense  level  of  12  for 
unlawful  possession  of  a  machine  gun. 
SHweii  off  shotgun,  or  destructive 
device;  and  level  16  for  a  firearm 


silencer  or  mufHer.  All  of  these  weapons 
are  prohibited  under  18  U.S.C.  5861. 
Conunefit  is  sought  as  Io  whether  the 
Commission  should  provide  the  same 
offense  level  for  all  such  weapons,  and 
if  so,  a  recommendation  as  to  the 
appropriate  offense  level 

Section  2K2.1  and  accompanying 
Commentary,  except  for  Commentary 
c«ptlon€^d  "Background",  are  deleted 
and  the  following  inserted  in  lieu 
thereof 

"§ 2KZ.  1     I 'niawfvl  fif\eipl,  Poftsession. 
or  Tmnnportation  of  Firearms  or 
Ammunition 

(a)  Base  Offense  Level  (Apply  the 
Greater)  (1)  12.  if  the  defendant  is 
convicted  under  18  U.S.C.  922  (g).  (h). 
(n).  or  (o),  or  28  U.SC  5861;  or  if  the 
defendant,  at  the  time  of  the  offense, 
had  l>een  convicted  in  any  court  of  an 
offense  punishable  by  imprisonment  for 
a  term  exceeding  one  year,  or 

(2)  6,  otherwise. 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  defendant  obtained  or 
possessed  the  firearm  or  ammunition 
solely  for  lawful  sporting  purposes  or 
collection,  reduce  the  offense  level 
determined  above  to  level  6; 

(2)  If  the  firearm  was  stolen  or  had  an 
altered  or  obliterated  senal  number, 
increase  by  2  levels; 

(3)  If  the  ofTeose  iavolved  a  rireann 
silencer  or  Brearm  muffler,  increase  by  4 
levels. 

(c)  Cross  Reference*. 

(1 1  [f  the  offense  involved  (he 
distnbution  of  a  firearm  or  posaesaion 
with  intent  to  distribute,  apply  |  2K2.2 
(Unlawful  Trafficking  and  Other 
Prohibit«d  Transactions  Involving  a 
Firearm)  if  the  resulting  offense  level  is 
greater  than  that  determined  above: 

(2)  If  the  defendant  used  or  possessed 
the  firearm  in  connection  with 
commission  or  attempted  comaission  of 
another  offense,  apply  (  2X1.1  (Attempt. 
Solicitation,  or  Conspiracy)  in  respect  to 
that  other  offense,  if  the  resulting 
offense  level  is  greater  than  that 
determined  above 

Statutory  Provisions.  18  V.S.C  <iZ2  (a|(l). 
|,.)(3),(.)(4).(aK8).(e).  (0.(81  (h)  (O.  ll).  (k). 
(I),  (n).  and  (o);  28  I!  SC  5881  (b|.  (c|.  (d).  (h). 
(i|,  ()),  «nd(k) 

.Applicfjtior  Notes: 

\.  The  definilioti  of  'fireann  used  in  this 
section  is  thsl  set  forth  in  18  U  S  C  021(aH3) 
(if  Ihit  defendant  ii  convicted  under  18  U.S.C 
nz::)  and  2e  irS  C  .S»45(m)  (if  the  defendant  Is 
convicted  under  26  V  S.C  .S8ei ).  The»« 
definitloni  are  somewhat  broader  than  that 
used  in  Application  Note  1(e)  of  the 
Commenlary  to  |  iBl  1  (Application 
Irutructioni)  Under  18  U  S.C  921(b|(31.  the 
term   firearm'  means  (A)  any  weapon 
(Including  a  ataMer  gun)  wtilch  will  or  is 


designed  to  or  may  readily  be  converted  to 
expel  a  proiectile  by  the  action  of  an 
explosive;  (B)  the  frame  or  receiver  of  any 
such  weapon;  (C]  any  flreami  muffler  or 
firearm  sUenoer  or  (D)  any  destructive 
devica.  Under  26  VS.C  5845(a).  the  term 
Tirearm'  includes  a  shotgun,  or  a  weapon 
made  from  a  shotgun,  with  a  barrel  or  barrels 
of  less  than  18  inches  in  length;  a  weapon 
made  from  a  shotgun  or  rifle  with  an  overall 
length  of  less  than  28  inches;  a  rifle,  or 
weapon  hnm  a  rifle,  with  a  barrel  or  barrels 
less  than  16  inches  in  length:  a  machine  gun; 
a  muffler  or  silencer  for  a  firearm:  a 
destructive  device:  and  certain  other  large 
bore  weapons. 

2.  Under  f  2K2.1(b)(l),  Intended  lawhil  use. 
as  determined  by  the  surrounding 
circumstances,  provides  a  decrease  in  offense 
level.  Relevant  circumstances  include,  among 
others,  the  number  and  type  of  firearms 
(sawed-off  shotguns,  for  example,  have  few 
legitimate  uses)  and  armnunition,  the  location 
and  circumstances  of  possession,  the  nature 
of  the  defendant's  criminal  history  (e.g., 
whether  Involving  firearms),  and  the  extent  to 
which  possession  was  restricted  by  local 
law.". 

Sections  2K2.2  and  2K2.3,  including 
titles  and  accompanying  Commentary, 
are  deleted  in  their  entirety  and  the 
following  substituted  in  lieu  thereof: 

••§  2K2.2    Unlawful  Trafficking  and 
Other  Prohibited  Transactions  Involving 
Firearms 

(a)  Base  Offense  Level  (1)  12,  if  the 
defendant  is  convicted  under  18  U.S.C. 
922(o)  or  26  U.S.C.  5861; 

(2)  6,  otherwise. 

(b)  Specific  Offense  Charactenstics 
(1)  If  the  offense  involved  distribution 

of  a  firearm,  or  possession  with  intent  to 
distribute,  and  the  number  of  firearms 
unlawfully  distributed,  or  to  be 
distributed,  exceeded  (twoJ[five], 
increase  as  follows: 


Number  o<  ftrsarms 

Increase  m 
level 

(A)„ „ 

OpOonl 

6  10  10 „_ 

Add  1 

(B) 

1110  20 

21  to  50 

51  to  100 „ 

101  to  200 

Mora  than  200 _ _ 

Opttona 

3to5 

6  to  11 

12  to  24 

25  to  49 

50  or  more 

Add  2 

(C) 

(D) 

(E) 

Add  3 
Add  4 
Add  5 

(F)„    ... 

(A)  

Add  6. 
Add  2 

(B) 

tci 

(D) 

(E) 

Add  3 
Add  4 
Adds 
Add  6. 

(2)  If  any  of  the  firearms  was  stolen  or 
had  an  altered  or  obliterated  serial 
number,  increase  by  2  levels 

(3)  If  the  offense  involved  a  firearm 
silencer  or  firearm  muffler,  increase  by  4 
levels. 

(4)  If  more  than  one  of  the  following 
applies,  use  the  greater 


(A)  If  the  defendant  is  convicted 
under  18  U.S.C.  922(d).  Increase  by  2 
levels;  or 

(B)  If  the  defendant  is  convicted  under 
18  U.S.C.  922  (b)(1)  or  (b)(2).  increase  by 
1  level. 

(C)  Cross  Reference 

(1)  If  the  defendant,  at  the  time  of  the 
offense,  had  been  convicted  in  any  court 
of  a  crime  punishable  by  imprisonment 
for  a  term  exceeding  one  year,  apply 
§  21C2.1  (Unlawful  Possession,  Receipt, 
or  Transportation  of  a  Firearm  or 
Ammunition)  if  the  resulting  offense 
level  is  greater  than  that  determined 
above. 

CamnMntary 

Statutory  Provisions:  18  U.S.C  922  (a)(1), 
(a)(2).  (a)(5),  (b),  (c),  (d),  (e).  (a  (i).  (J).  (k).  (1). 
(m).  (o):  28  U.S.C  6861  (a),  fe).  (0.  Ig)'  (])■  and 
(1). 

Application  Notes: 

1.  The  definition  of  firearm  used  in  this 
section  is  that  set  forth  in  18  U.S.C.  921(a)(3) 
(if  the  defendant  is  convicted  under  18  U.S.C 
922)  and  28  U.S.C  5845(a)  (if  the  defendant  is 
convicted  under  26  U.S.C  5861).  These 
definitions  are  somewhat  broader  than  that 
used  in  Application  Note  1(e)  of  the 
Commentary  to  i  iBl.l  (Application 
Instructions).  Under  18  U.S.C.  921(a)(3).  the 
term  'firearm'  means  (A)  any  weapon 
(including  a  starter  gun)  which  will  or  is 
designed  to  or  may  readily  be  converted  to 
expel  a  projectile  by  the  action  of  an 
explosive:  (B)  the  frame  or  receiver  of  any 
such  weapon;  (C)  any  firearm  muffler  or 
firearm  silencer  or  (D)  any  destructive 
device.  Under  26  U.S.C.  5845(a),  the  terra 
'hrearm'  includes  a  shotgun,  or  a  weapon 
made  from  a  shotgun,  with  a  barrel  or  barrels 
of  less  than  IB  inches  in  length:  a  weapon 
made  from  a  shotgun  or  rifle  with  an  overall 
length  of  less  than  26  inches:  a  rifle,  or 
weapon  from  a  rifle,  with  a  barrel  or  barrels 
less  than  16  inches  in  length:  a  machine  gun: 
a  muffler  or  silencer  for  a  firearm;  a 
destructive  device:  and  certain  other  large 
bore  weapons. 

2.  If  the  number  of  weapons  involved 
substantially  exceeded  (fifty)[two  hundred), 
an  upward  departure  may  be  warranted. 

Background:  This  guideline  applies  to  a 
variety  of  offenses  involving  firearms, 
ranging  from  unlawful  distribution  of 
silencers,  machine  guns,  sawed-off  shotguns 
and  destructive  devices,  to  essentially 
technical  violations.". 

"§  2K2.3    Receiving,  Transporting, 
Shipping  or  Transferring  a  Firearm  or 
Ammunition  With  Intent  to  Commit 
Another  Offense,  or  With  Knowledge 
that  It  Will  Be  Used  in  Committing 
Another  Offense 

(a)  Base  Offense  Level  (Apply  the 
Greater)  (1)  The  offense  level  from 
§  2X1.1  (Attempt,  Solicitation,  or 
Conspiracy)  in  respect  to  the  offense 
that  the  defendant  intended  or  knew 
was  to  be  committed  with  the  firearm. 


(2)  The  offense  level  from  S  2K2.1 
(Unlawful  Receipt.  Possession,  or 
Transportation  of  a  Firearm),  or  S  2K2.2 
(Unlawful  Trafficking  and  Other 
Prohibited  Transactions  Involving  a 
Firearm),  as  applicable. 

Commentary 

Statutory-  Provisions:  18  U.S.C.  924  (b).  (f). 
Ig).". 

§  2K2.3    Prohibited  Transactions  in  or 
Shipment  of  Firearms  and  Other 
Weapons 

155.  Proposed  Amendment  Section 
2K2.3(b)  is  amended  by  deleting  "dealt 
in"  and  inserting  in  lieu  thereof 
"involved  in  the  offense",  and  b> 
deleting  "purchaser"  wherever  it 
appears  and  inserting  in  lieu  thereof 

"recipient". 

Reason  for  Amendment  TTie  purpose 
of  this  amendment  is  to  replace  the 
awkward  term  "dealt  in"  with  clearer 
terminology,  and  to  clarify  that 
application  of  subsection  (b)(2)  (A)  and 
(B)  includes  "distribution"  rather  than 
only  "sale". 

156.  Proposed  Amendment  Section 
2K2.3(b)(2)  is  amended  by  deleting  "any 
of  the  following"  and  inserting  in  lieu 
thereof  "more  than  one  ". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

§  2K2. 4    Use  of  Firearms  or  Armor- 
Piercing  Ammunition  During  or  in 
Relation  to  Certain  Crimes 

157.  Proposed  Amendment  Section 
2K2.4  is  amended  by  deleting  "penalties 
are  those"  and  inserting  in  lieu  thereof 
"term  of  imprisonment  is  that" 

The  Commentary  to  §  2K2  4  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  Note: 

"3  Imposition  of  a  term  of  supervised 
release  is  governed  by  the  provisions  of 
I  5D1  1  (Imposition  of  a  Terra  of  Supervised 
Release).". 

Section  2K2.4  is  amended  by  inserting 
"(a)"  immediately  before  "If.  and  by 
inserting  as  an  additional  subsection  the 
following: 

"(b)  Special  Instructions  for  Fines: 

(1)  Wj^ere  there  is  a  federal  conviction 
for  the  underlying  offense,  the  fine 
guideline  shall  be  the  fine  guideline  that 
would  have  been  applicable  had  there 
only  been  a  conviction  for  the 
underlying  offense.  This  guideline  shall 
be  used  as  a  consolidated  fine  guideline 
for  both  the  underlying  offense  and  the 
conviction  underlying  this  section.". 

The  Commentary  to  §  2K2.4  captioned 
"Application  Notes  "  is  amended  by 
inserting  the  following  as  an  additional 
Note: 
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4  S^ihMTti.ia  |b)  MU  kirtli  tpaciai 
pniviHiniu  '  uucaruiug  Ike  mpo«rtlon  oi  ftnen. 
V^>Mrr«  iIhtc  li  aUo  •  cnnvliiitoa  f»f  Itu* 
under',  ng  iiKiniM'.  ■  uuiauiKlatod  Tina 
KiiiJf line  II  (It'ferinint'il  by  {he  <jff«niM  Irvfil 
ih.il  V*  luUi  hrtVf  ■implied  to  (hi-  undiTl^inij 
'tdfnnr  rtfu.-ii'  n  ijnvicllon  under  Irt  I !  S  C 
4J4(.  |.)rq.^»(.l:    rV.li  m  (><■.«, i«e  'he  olT»^i«« 
Irvti  fnr  ttw  iimtartyinx  ittUaam  SMy  i» 
retliK  I'lt  Kvhen  Ihrre  it  «l«ii  ii  '  nnvn  ficui 
under  !H  ('  S  C  9;'»|(-|  or  W^<i|  in  that  an) 
^(WH-lfii   nfTen^e  i  h^rnrtfn^fir  fnr  pomeniKui, 
u»e   or  dm;h«tT{»'  (>f  a  flrrnrm  t»  m»1  n^r^'het) 
(»<M!  Applicalioii  Note  2)  The  ( '.unmnnlnn 
hrit  mil  eitabltshed  a  flna  giiid*-lia<!  ran){«  for 
(he.  unuauai  Lime  in  which  lh<;rc  ii  au 
conviction  (or  !he  underl>«i)j  i>[Teii»«  ' 

Rrascn  fi>r  Aupmiment  Th«»  purpose 
of  this  Htncixinifnl  m  to  miitrwts  the 
impoMtion  of  a  fin*-  ur  \rrm  of 
sup«T\i»ed  relf»!se  when  Ihis  guidrlLne 

<ipf>4M«. 

158  Prnprmf^f  Amt'txtrm^t  rytn\i\rr 
Two.  I*»r1  K  IS  n.'DPiffVrf  hv  nddmg  fhe 
following  new  giMfJrJmw  Hnd 
accunipanyiivK  i  ommenlary 

"§  2KJ  5     f'rssrssuw  of  Firfomts  and 
DunjieniuM  Wnupojis  w  h'ednrui 
FoLj/iites 

|a}Ba»v  Offt^sr  l.fvf  I  0 

(h)  (^niaii  Rffcrpn<U} 

(1)  If  the  litrff-nd.inl  p«)ti!i«>t»ed  the 
flrettrin  or  ofhcr  d.i onerous  weapon  with 
intent  to  u»e  it  in  the  commission  of 
rtnoth«r  uftcnw  "pph'  I  2X1  I  (Atlninf>t 
Solicittttkm  i>r  Onspintcjr)  tn  rvspecl  to 
that  othtT  orfi'n««  if  the  r«sultint(  offense 
level  i»  greater  than  that  dutentuned 
above 

ComoMatary 

S4dlulury  Pro«M«ai   18  U&C  B3a°'. 

Htimt)n  for  AfmtuJinfnt-  T>»f» 
MmervhriMif  adda  a  ffatdrlme  to  cover  a 
new  of(«na«  eoMctiNi  by  Mcttoa  6215  of 
the  Omiubus  \nU  Druft  Abu««  Act  ol 

Additional  KKplunutiiry  Statfrnrnt 
S«ciR>n  62\!>  fii  lh«  C)mntt>ui  Aint^Dn^ 
AbuM»  Act  of  bW8  cr««l««  a  new  offense: 
"I'oaaeaaHMi  of  f)r««nna  and  dangeroua 

weapons  in  Keileral  fac  ililies      I^he 
offenae  cames  a  mAximktJB  penalty  of 
txue  year  fuf  tMuitU  poaatuMion  and  frve 
years  iot  pi>«««iuitou  with  inleiil  to  use 
thu  wea(XMi  in  iLm  comnuimiiH)  uf  a 
(  nmt!    A  fetitrnl  l<iciiily  ut  dt^innti  a»  a 
hitiKliiiX  when*  lediiidk  eiu^Uoycra  lun* 
rt'jfuUrly  presrol  U>#  the  ^Hirputs  of 
purfurmwv^  their  uffiiiai  dulM^t. 

A  tiaac  ikitetise  lev*)  of  ft  i»  prov1d«d 
for  the  intadenMranor  portion  o^  this 
Ntatiite    rh«'  felony  ponion  ai  this  stahile 
I  p<iNNr-«aion  witn  intent  to  conuMt 
anolKMr  offense)  is  trfMled  as  if  an 
Hlti-mjit  til  1  uniijiit  ih.il  other  offt'n.se. 


^  Jl- 1  !     Smufcf/rnfi.  Tnuttportnty.  or 
ll:rhoniigcm  Ihikiw/uJ Ali«n 

159.  Proposed  Amendment  Section 
21.1  Ifb]  Is  amended  by  inserting  as  a 
new  sTibsertion  the  foFlomnR- 

I  I)  In  the  case  of  a  di'fpndant  who  Is 
an  iiniawfui  alien  und  h(»s  been 
ileported  (volunSsnly  or  inrokmlHrily) 
on  rww  or  more  orr.»«wr»«  prior  to  the 
insfflnl  offenae.  if  the  offense  lerel 
liflcrmmed  afjove  is  less  thnn  level  8, 
irii,r«a»e  tn  Jev^  8  " 

The  Comnf>ent«ry  to  }  2Ll  1  captioned 
AppHcation  Note*"  i»  an>ended  in  Note 
6  h\  deletinjj  "enhanretnenl  at 
S  21.1  l|b|(l)  do«'s  not  apply"  and 
inHerting  m  lieu  thereof  "reduclion  Ml 
S  2Lll(bUl|  applies  ■ 

Rfnson  for  Anwndnii'Dl  The 
puipoaes  uf  this  amenilmerU  are  tu 
provuie  an  offense  level  that  is  no  loss 
than  that  pnn  ided  under  S  2L1-2  in  the 
rase  of  a  defendant  who  t»  a  preTiouaiy 
deported  alien,  and  to  crxrform 
AppJfr.»t1on  ^fo^e  8  of  the  Commentary 
to  S  21,1  1  to  the  January  19R8  revision  of 
i  21.1.1 

§  2L 1  2    UnJa^-fuJ/y  En  lt^nf(  or 
Remaining  m  /A«  United  States 

1 «)  A  Jiena  Pre  vioaaly  Deported  A  fter 
Conviction  of  a  Fmdorty:  Section  7345  of 
the  Omnibns  Ajitl  Drug  AbuM  Act  of 
lWt8  praridca  a  maximuni  penalty  of 
five  3rwin"  hiiyrt»unineiit  if  the 
defenrfant  wmt  deported  after  convlctfon 
of  a  felony,  and  a  mHxliiium  term  of 
fifteen  year*'  fmpmonmenl  if  iha 
dalendani  waa  deported  after  coavkuioo 
of  an  aggravatad  feloay  (deHned  aa 
m  v(l«r.  any  dng  trafficking  crifDa.  or 
any  lUicH  trafTickiDS  in  firaarma  or 
deatmctiva  drricea,  or  any  attempt  or 
cuaMptracy  to  oommit  any  rich  ad 
committed  wtttrin  the  I'nited  States). 
(Jtherwiae.  the  maximum  penalty  La  two 
years  Impdaonment. 

The  Cunmiaaioa  seeks  pubUc 
commant  oa  whether  and  how  ft  2LU 
shouid  ba  aaaended  to  atk^rraa  the 
distmctlona  added  by  this  ctatute.  Ona 
way  mlxht  b*  to  add  a  specific  offense 
characlenstic  tn  prT>Tid«  an  mcrease  in 
the  case  of  an  alien  previoosfy  dep>or1ed 
after  conviction  of  a  felony  other  than 
an  immigration  law  violation,  and  to 
allow  an  upward  departure  lo  the  case 
of  an    aggravated  feJofiy  '  due  to  the 
wide  range  of  timdutt  within  tb*; 
definifioQ  of  an  agjyavMted  felony  le.jt.. 
from  first  degree  murder  to  sale  of  a 
small  quantity  of  a  controlled 
Hubalancnl-  Tbta  apeKifir  offeiute 
(  hiiriK  Icnstic  wookl  be  tn  adtfcton  to. 
iind  iKii  IB  liew  of.  cniDtTLal  history  pomis 
addfd  for  tbe  prior  ftRnten(.o.  The  Msue 
of  the  approprtata  enliunci?f»ent  for  an 
a^mvatnd  falony  woukl  b«  deferred 


unft!  the  Commission  can  analyze 
current  practice  data  through  iis  case 
moniturin^  system. 

For  example.  {  2L1.2  m»gbl  be 
amended  by  iTMerting  the  following 
additwnal  specific  offense 
charwrt  errs  tic: 

"(h)  Specific  Offense  Characteriatic 

1 1 1  If  tbe  deferulant  prc^vioualy  waa 
disported  after  sustainioii  a  conviction 
for  a  felony,  other  than  a  felony 
invoUinR  vtolstion  of  the  rmrmgration 
laws,  increase  by  (2]t3|(4l  levels.", 
and  the  Commentary  to  }  2L1  2 
cap'.ioned  "Appiicatjon  Notes  "  mi^l  be 
ajnended  by  adding  the  foUowtn^ 
ttdditmnal  Note: 

'3  A  [2U3|I4]  level  increast!  ta  provicted 
whui  the  defendunl  was  previously  deported 
after  sustaining  a  cunvicttun  for  a  feloay. 
other  than  a  felony  involving  a  violation  of 
the  unmigTaUon  laws.  In  tht  CMac  of  a 
defendant  praviousiy  deported  aftai 
iiuslainmg  conviction  for  an  aggravated 
felony  at  defined  in  8  U  S  C.  ll(n(a|.  or  an 
nffeaa*  of  eomparahte  sertowmesa.  an 
upward  departor*  abould  b*  considered.". 

The  CumBisatoQ  aeeka  comment  oa 
the  appropriateness  of  an  amendment 
such  as  shown  above,  and  welcomea 
other  propoaaJs  for  addresstnf  this 

issue 

!}  2L 1 3    Ertgogmg  in  a  Pattern  of 

I  'nkjyrfii!  Empfoyment  of  Aliens 

161  Proposed  Amen djoeaL  Setiitm 
2LU  and  the  Comraentary  thereto  are 
afndrd  by  deWting  the  entire  text 
theraoi.  tndodmg  th«  title  ai  foUow*: 

"§  2t.l.3.     Eagag/na  in  a  Pattern  of 
Un/an-fui  EnapJoyment  of  Aliens 

la)  Baa«  Offense  Leveb  » 

CoDBflaaDtary 

Statuion,  Pnivitjorr  B  It  SO  1324alfMl). 

Dackgiuuiid:  The  offense  covered  under 
thii  section  to  a  misdentaaaor  for  whick  the 
maximum  lemi  of  imprisonment  authonzed 
by  gtatute  i*  six  mimths  " 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  delete  a 
guidehne  applying  only  to  a  petty 
offense   Petty  offenaea  were  deleted 
from  coverage  of  the  guidelines  by  the 
Hiloptioo  of  i  lBl.9  (effective  jure  IS, 
198«|  Related  amefwJment  1.S  (§  iBl  9) 

§  2L2.1     TruffickiDfi  tn  Enckficp  of 
Citizenship  lit  Utx  unrents  Atrthortrtng 
Entry 

162.  Proposed  Amimdntent  Section 
21.2  l(a|  IS  amended  by  deletmg  "6"  and 
inserting  m  hen  thereof  V". 

Section  2L2.1fh)(l  I  is  amended  by 
deleting    for  prc^fit.  increasfc  oy  3  levels" 
and  maertmg  in  lie^i  thereof  "other  than 
for  profit,  decrease  by  3  levels" 


Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
structure  of  this  guideline  to  that  of 
5  2L1.1. 

Related  amendment:  164  (S  2L2.3]. 

§  2L2.2    Fraudulently  Acquiring 
Evidence  of  Citizenship  or  Documents 
Authorizing  Entry  for  Own  Use 

163.  Section  2L2.2  is  amended  by 
inserting  as  a  new  subsection  the 
following: 

"(b)  Specific  Offense  Characteristic 
[1]  If  the  defendant  is  an  unlawful 
alien  who  has  been  deported 
(voluntarily  or  involuntarily]  on  one  or 
more  occasions  prior  to  the  instant 
offense,  increase  by  2  levels.". 

The  Commentary  to  {  2L2.2  captioned 
"Application  Notes"  is  amended  by 
deleting; 

"1.  In  the  case  of  a  defendant  who  Is  an 
unlawful  alien  and  has  been  deported 
(voluntarily  or  involuntarily)  on  one  or  more 
occasions  prior  to  the  instant  offense,  the 
Commission  recommends  an  upward 
departure  of  2  levels  in  order  to  provide  a 
result  equivalent  to  }  2L1.2.", 

by  renumbering  Note  2  as  Note  1,  and  by 
deleting  "Notes"  and  inserting  in  lieu 
thereof  "Note". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  convert  a 
departure  recommendation  into  a 
specific  offense  characteristic.  Related 
amendment:  165  (S  2L2.4). 

§  2L2.3    Trafficking  in  a  United  States 
Passport 

164.  Proposed  Amendment  Section 
2L2.3(a)  is  amended  by  deleting  "6"  and 
inserting  in  lieu  thereof  "9". 

Section  2L2.3(b)(l)  is  amended  by 
deleting  "for  profit,  increase  by  3  levels" 
and  inserting  in  lieu  thereof  "other  than 
for  profit,  decrease  by  3  levels". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
structure  of  this  guideline  to  that  of 
5  2L1.1.  Related  amendment:  162 
(5  2L2.1). 

§  2L2.4    Fraudulently  Acquiring  or 
Improperly  Using  a  United  States 
Passport 

165.  Section  2L2.4  is  amended  by 
inserting  as  a  new  subsection  the 
following: 

"(b)  Specific  Offense  Characteristic 
(1)  If  the  defendant  is  an  unlawful 
alien  who  has  been  deported 
(voluntarily  or  involuntarily)  on  one  or 
more  occasions  prior  to  the  instant 
offense,  increase  by  2  levels.". 

The  Commentary  to  §  2L2.4  captioned 
"Application  Notes"  is  amended  by 
deleting: 

"1.  In  the  case  of  a  defendant  who  is  an 
unlawful  alien  and  has  been  deported 


(voluntarily  or  Involuntarily)  on  one  or  more 
occasions  prior  to  the  instant  offense,  the 
Commission  recommends  an  upward 
departure  oi  2  levels  in  order  to  provide  a 
result  equivalent  to  \  2L1.2.", 

by  renumbering  Note  2  as  Note  1,  and  by 
deleting  "Notes"  and  inserting  in  beu 
thereof  "Note". 

Reason  for  this  Amendment  The 
purpose  of  this  amendment  is  to  convert 
a  departure  recommendation  into  a 
specific  offense  characteristic.  Related 
amendment:  163  ({  2L2.2). 

§  2N3. 1    Odometer  Laws  and 
Regulations 

166.  Proposed  Amendment  Section 
2N3.1(b}  is  amended  by  deleting; 

"If  more  than  one  vehicle  was 
involved,  apply  %  2F1.1  (Offenses 
Involving  Fraud  or  Deceit).",  and 
inserting  in  lieu  thereof: 

"(b)  Cross  Reference 

(1)  If  the  offense  involved  more  than 
one  vehicle,  apply  S  2F1.1  (Fraud  and 
Deceit)." 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error,  and  to  conform  the  phraseology  of 
this  subsection  to  that  used  elsewhere  in 
the  guidelines.  The  caption  "Cross 
reference"  and  "(1)"  are  added,  and  the 
cross  reference  to  "Offenses  Involving 
Fraud  or  Deceit"  is  corrected  to  read 
"Fraud  and  Deceit". 

§  2P1.1    Escape,  Instigating  or  Assisting 
Escape 

187.  Proposed  Amendment  Section 
2Pl.l(a)  is  amended  by  deleting: 

"(1)  13,  if  from  lawful  custody 
resulting  from  a  conviction  or  as  a  result 
of  a  lawful  arrest  for  a  felony: 

(2)  8,  if  from  lawful  custody  awaiting 
extradition,  pursuant  to  designation  as  a 
recalcitrant  witness  or  as  a  result  of  a 
lawful  arrest  for  a  misdemeanor.". 

and  inserting  in  lieu  thereof: 

"(1)  13,  if  the  custody  or  confinement 
is  by  virtue  of  an  arrest  on  a  charge  of 
felony,  or  conviction  of  any  offense: 

(2)  8,  otherwise.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
language  of  the  guideline  by  making  it 
conform  more  closely  to  that  used  in  18 
U.S.C.  751,  the  statute  from  which  it  was 
derived. 

168.  Proposed  Amendment:  Section 
21*1. 1(b)(3)  is  amended  by  deleting: 

"If  the  defendant  committed  the 
offense  while  a  correctional  officer  or 
other  employee  of  the  Department  of 
Justice,  increase  by  2  levels.", 
and  inserting  in  lieu  thereof: 

"If  the  defendant  was  a  law 
enforcement  or  correctional  officer  or 
employee,  or  an  employee  of  the 


Department  of  justice,  at  the  time  of  the 
offense,  increase  by  2  levels". 

Reason  for  Amendment  The  current 
specific  offense  characteristic  (b)(3) 
applies  only  to  correctional  officers  or 
Justice  Department  employees,  and  not 
to  local  or  state  law  enforcement 
officers  who  might  have  custody  of  a 
federal  prisoner,  or  even  to  federal  law 
enforcement  officers  who  are  not 
employed  by  the  Department  of  Justice 
(e.g..  Secret  Service  agents  are  employed 
by  the  Treasury  Department).  It  also 
does  not  appear  to  apply  to  law 
enforcement  or  correctional  employees 
who  are  not  sworn  officers  unless  they 
are  Justice  Department  employees  The 
purpose  of  this  amendment  is  to  correct 
this  error. 

169.  Offense  Levels  for  Certain 
Escapes:  Under  the  current  guidelines, 
an  escape  from  custody  resulting  from  a 
conviction  or  a  lawful  arrest  for  a  felony 
has  a  base  offense  level  of  13.  If, 
however,  the  escape  is  from  non-secure 
custody  and  the  defendant  returns 
voluntarily  within  96  hours,  the  base 
offense  level  is  reduced  by  7  levels  to 
level  6.  If  the  defendant  does  not  return 
voluntarily  within  96  hours,  there  is  no 
difference  in  offense  level  between  an 
escape  from  secure  or  non-secure 
custody. 

The  Commission  seeks  comment  on 
whether  an  additional  distinction  should 
be  made  between  escape  from  secure 
and  non-secure  custody  for  cases  not 
covered  by  the  7  level  reduction  for 
voluntary  return  from  an  escape  from 
non-secure  secure  custody  within  96 
hours.  Some  practitioners  have  reported 
that  the  guidelines  have  drastically 
increased  the  sanctions  for  escapes  from 
non-secure  custody  not  eligible  for  the  7- 
level  reduction  as  contrasted  to  past 
practice.  Most  such  defendants  will 
have  a  criminal  history  score  of  at  least 
five  (at  least  2  points  from  §  4Al.l(ht.  2 
points  from  §  4Al.l(d):  and  1  point  from 
§  4Al.l(e)).  The  Bureau  of  Pnsons  has 
recommended  an  offense  level  of  10  (3- 
levels  less  than  base  offense  level  13) 
for  an  escape  from  non-secure  custody 
not  qualifying  for  the  reduction  for 
voluntary  return  within  96  hours). 

The  Commission  also  seeks  comment 
on  whether  there  should  be  any 
reduction  for  voluntary  return  and.  if 
such  a  reduction  is  appropriate,  whether 
the  96  hours  distinction  currently  used  is 
appropriate.  Comment  is  also  sought  on 
whether  any  distinction  between  escape 
from  secure  and  non-secure  custody 
should  take  into  account  the  nature  of 
the  offense  for  which  he  is  confined,  or 
the  security  level  of  the  institution  in 
which  the  defendant  is  confined.  If  a 
distinction  between  escape  from  secure 
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arvd  non  •ecxirr  cinlody  ta  appn>pnate, 
•ftoald  or  ihould  no(  thli  dlittncflon 
apply  in  the  case  of  sM  offender!  or 
iiKonId  rurft  a  dljftnctlon  not  appfy  to 
(  «r1afn  ntfrmdnrt  ftich  as  drug 
(raPTlrtwrt  or  rfoPent  ofTend«T»T  Should  a 
f«thir«  fn  fptriTTT  frrrni  a  furlough  from  a 
»«<  un*  fnstftTTttan  br  trtated  difTerently 
than  a  failure  to  rtjfum  from  a  furlough 
from  a  r»OTi-««rure  InttltuttonT  Whera  a 
defendant  ta  returned  to  cuatody 
folfowfiijl  an  arrest  for  a  new  cringe 
wfcife  on  escape  ttalna.  *uch  return  doea 
not  cormlltafe  a  roliartary  return  for 
guidfiine  pnrpoi**  ShouW  ttw 
ipiMeHnga.  howwrer,  provide  an 
additional  dirllnrtlnn  to  cover  caaea  fn 
wtnch  the  defendant  return*  voluntarily 
from  an  escape  and  l§  later  discovered 
to  have  committed  a  new  uffen»e  while 
on  eacape  afafufT  If  addttionai 
(ImliH-tlima  to  th«  gnldeifnea  are 
f>efte*e<i  warmnt^d.  conimenta  are 
aoojt^t  as  to  ttw  moat  appruprfata 
structure  to  acrommodate  sncft 
dtaftnrttrma 

§2Pl-2    Prevtdu^  or  Potammiuag 
Coulrabtiud  ii»  Pnaoa 

ITtX  /Viyoawi/  A m^rtdmrrrt  SoctKm 
ZP1  4bKl)  ka  anended  by  delating: 

Tf  thf  drfendant  cmiuiilfted  tb« 
oiTvnstf  wrfifw  a  oorrecrtoftiil  umcci  or 

other  employe*?  of  the  l)«p«rtmen(  of 
Iua*ic«,  twcrwae  by  I  Mveia  ". 
and  tnawrttng  In  Meu  tl»«re<>f 

If  the  defendant  was  a  law 
t'nforr«ment  or  correctional  officer  or 
employee,  or  an  employee  of  the 
DepurtmBiit  of  luatfce,  at  the  time  of  the 
offense,  hicre*»r  by  2  levels  " 

Rt»navn  for  .Amen JtntuiL  The  current 
specific  offsnae  characteristic  (bJtS] 
apphea  only  to  airrwctlomil  ofFlcefa  or 
Insttc*-  n«T)artinent  employe«a.  and  not 
to  local  or  stale  law  enforcvmant 
officers  who  might  have  custody  of  a 
federal  prtaoner  or  even  to  federal  Uw 
enforcement  ofTlcera  who  Hte  not 
ftnployrd  hy  the  l)epartjn»uit  of  [ustlc* 
|e  g..  SecTBt  S«rvtce  ajjents  are  employed 
liy  the  Treaaury  Department^  It  also 
lioea  not  appear  to  apply  to  law 
enforcement  or  correctlorLal  envptoyeca 
who  are  not  swTTm  officers  anfesa  they 
are  justice  IVpartmenf  employetta  Tbia 
pwrpoae  of  this  amendment  is  to  correct 
this  anonrNily 

171   Prnffntrxi  AmerJmt'nL  Section 
2PT  2  ta  rtmimdrd  by  ln»«rttng  the 
foHowIng  croaa  reference 

1c|  Cross  Reternnce 

(Tflf  ^r  defendant  Is  cj>nv1cted  under 
IH  l.'Sr   T-TniaKlMndls  punishnhie 
under  IS  USC   l-'W1(brt11.  th**  ofTense 
level  ra  I  pfns  the  ofTana^  level  from 
I  Z\y\  1.  but  tn  no  event  less  than  leve.l 


The  CommeatAry  to  |  2P1.2  csptionad 
'AppUcAtioa  NoU  '  la  aoMadcd  by 
deleting  the  "f^ota"  aad  lawrtog  tn  beu 
thereof  '  Nolaa  '.  and  t— aitiag  tW 
following  additional  Note: 

~l  PufManl  to  M  U  SjC  ITVlfci  a  iswlians 
impasad  opoa  as  mb***  for  a  vMtatlosi  of  !• 
use.   \7V\  (hall  t>«  r:on>«cutt«a  lo  Hia 
i«nteiio«  baiag  aarvwl  al  Um  V^tm  ok  tte 
violation.  '. 

Reamm  far  AmaitJmmtt  Tlita 
aaandBcnt  tip^amasita  (W  dtrwrttosi  to 

the  Commission  in  SectXM  640*  of  th* 
Omnibus  Anti-Drug  Abuaa  A£t  of  18tt. 

Additional  Explanatory  SuUmboU. 
S«K;tion  ft468  of  the  Omnibus  An ti  Drug 
Abw«»  Ad  of  1W8  containt  a  direction 
to  the  Cosiuiii>a<uti  to  eatsUish  an 
offense  tevel  for  the  offienae  of  providing 
certain  oofttroHod  aubstancvt  to  an 
Inmate  that  la  2  leveh  greafor  than  the 
offense  level  for  tfie  tmderfying  ofFenae, 
but  in  no  event  leaa  fhati  levul  26.  The 
prnpoaira  amcndineiil  iHipM! u icrrts  tniv 
direction  to  tfae  ComaiiM^on. 

^  2P1.4     Tnapaas  on  Buraou  vf  Pnaoms 

172.  Propummi  Amendment  Seefton 
2Pl  4  and  the  ComiBentcry  therHo  w 
amendnd  by  (ioi«fing  the  entire  text. 
undKjdIng  tlw  Me.  as  followr; 

"§  ZP:  4.  TrMfxMa  oo  Buptmm  of  PnmoaM 
FaciTilM* 

(aj  Bu«  ()fl«na«  Lavek  8 

CoauDWitary 

Statutory  Provision  18  115  C  1790.". 

Rt^scm  for  AmamlluenL  The  parposa 
of  this  anawarininni  te  to  daiete  a 
guMMkaa  apyksrtaf  only  to  a  patty 
offense  Petty  oifoaaea  ware  deielMl 
froaa  cowaraga  ol  the  gaufeiiaaa  by  tke 
aduptua  ol  I IBIJ  (efiactlve  fane  IS. 
iqaa).  fWatad  aaawdiaaat:  13  (I  IBI^ 

1}  2Q ! .?     \finhfmdlin^  nf  Other 
f-'nvirr'nnwntal  PotluloMs: 
Hmcordh»«pmfi.  Tamypering  and 
FaUuficotion 

1 '  3  Pn^posed  A  memdioeaL  Tha 
(Commentary  to  i  2Q1.3  captioned 
"Statutory  provlsiona"  ka  amended  by 
deleting  "J  4812.'. 

Rtmaoa  for  AtnantkimaL  The  p«irpoaa 
uf  thia  amanilmaiit  la  lo  delete  a 
reference  lo  a  petty  offenae   Relatad 
itmeouiniaiiL  U  (|  Ifil^l 

t)  2Ql  4     Tamp«ni*ft  or  Attemptttd 
Tiimpt^ng  With  Public  Wafgr  Sjrtt&m 

1 74.  Pn^fMigeJ  AmettdaieM.  Section 
2Q1  4|h)(1)  H  amended  by  maarting 
"bo<lily    immedtately  preceding 
"in|ur>  ■ 

ITie  CxMBimantary  to  \  2Q1.4  capUoned 
Application  Note  '  is  amendad  by 


daiatli^  Note  1  and  iaaartiog  in  Uea 
thereof: 


1  -Sartoaa  bod«y  Mvt' la  daAnarf  te  *e 

Commentary  lo  |  IBI  1  |  Appitoatlan 
Instractloaa).' 

Reason  for  AmemdmenL  Th»  porpose 
of  ikia  iiaandwwl  ia  to  oorract  a  darical 
error 

§  2Q1J    Thraatmned  ToBipermg  WHk 
Public  WatarSratam 

175.  Prvposed  Ameadmeat  Section 
2Q1  J(b)  la  amended  by  deleting: 

"[Z]  li  the  purpoae  of  the  offense  waa 
to  influence  government  action  or  to 
extort  money,  lacreaae  by  8  levela."; 
and  by  inserting  as  a  new  subaaction: 

"(c)  Crosa  Rafaraaca 

(1 )  If  the  purpose  of  tka  oflensa  was  to 
influence  govermnent  action  or  to  eKtort 
money,  apply  i  2B3.2  (Extortion  by 
Force  or  Threat  of  In|ury  or  Serious 
Damage  l-'. 

Section  2Q1 .5(b)  is  amandMl  by 
deleting  "Ckaractariatka"  and  iiiaailhifl 
in  Iten  lkerao<  "CSiaractoriattc". 

Reason  for  Ammtdmant  Hw  parpoaes 
of  this  anoaadmanl  are  tooooverl  a 
specific  off  anas  rhntsrtetistic  to  a  croaa- 
reference  and  make  the  golflahnes 
lotamaiiy  mare  ooaaialaat. 

§  2Ql  S    Hazardous  or  fnfarfoaa 
Devices  an  Federaf  Lands 

176  Proposed  AmandmauL-  Chapter 
Two.  Part  Q,  Subpart  1.  ia  amended  by 
inserttng  ttte  following  additional 
guideline  and  accompanying 
Ck)miDaotary: 

"f2Q7S    HazardcHm  or  tnfnrmvs  Dencai  on 

Federal  Lands 

(a)  Base  Offense  Level  (Apply  the  Crtatnl) 
f1 )  ff  the  iotant  waa  to  violale  the 
C— trulisd  Subatntce  Act.  apply  |  a>1.t 
(Placing  or  Mafatalalag  Bangui cw  Devices 
oa  l^darai  Piutjaity  lo  ftaSacl  Hm  Unlawfoi 
Prodacatoa  of  CoatioUad  SatMtancca): 

(2)  If  the  Mtaa*  «>as  to  obatract  tiM 
harvettinf  at  tiasher.  ami  preporty 
destrucUon  retuited  apply  f  2B1.3  (Property 
Uamag*  or  Destruction  (Other  Than  by  Arsoo 
or  Rxptoatvee)^ 

(3)  If  tW  offeoaa  iavotved  reckteas 
disregard  to  the  nali  that  another  petaoa 
would  be  placed  in  danger  of  death  or  serious 
bodily  tnlory  ender  drceantanoes 
manifesting  soilreaBe  lodtffawace  le  saeti  risk. 
|2  levels  less  than  the  offense  level)  (1  level 
less  Ikan  Ike  oOaDse  lerefl  (llw  offeiMe  level] 
frum  I  ZAZ2  (Agyusiilad  Asaawkt 

|4)  OlherwH*.  a. 

SUjlutory  ProruMM.  M  U3.C  ta5t. 

Back^roujKt  The  staiula  covered  by  this 
f(uidelinr  proacHhes  a  wide  variety  of 
conduct,  ranging  from  pKscing  nails  Id  tree*  to 
Interfere  wtTh  tmrresflng  equipment  to 
pUctng  awtt-peraonnel  de rites  capable  of 
causing  dastb  or  senous  bodily  m|ury  (o 
proted  tk«  aaiawiui  psodttcUoa  id  a 
controlled  siihslanna  Swbaectkaaa  UKl)- 


(aNS|  cover  tke  aiore  aerloHs  fiarasa  of  tliia 

offaaae.  SubMction  (a)(4)  pn>»1dea  a 
minimum  offense  level  of  6  where  the  Intent 
was  to  obstruct  the  harvesting  of  timber  and 
little  or  no  property  damage  resulted.". 

Reasoa  for  AmendmenL  Tbe  proposed 
amendment  adds  a  guideline  to  tx>ver  an 
offense  created  by  aection  62S4(0  of  the 
Omnibus  An ti  Drug  Abuse  Act  of  1988. 

Additional  Exptanatory  Statement 
Section  6254(0  of  tbe  Omnibtn  Anti- 
Drug  Abuse  Ad  of  1988  prohibits  tbe 
placing  of  hazardous  or  injurious 
devices  on  federal  land  uritfa  intent  (1)  to 
violate  the  Controlled  Substance  Act  (2) 
to  obstruct  or  harass  the  harvesting  of 
timber,  or  (3)  with  reckless  disregaid  to 
the  risk  that  another  person  will  be 
placed  in  danger  of  death  or  bodily 
injury  and  under  orcamstanoes 
manifestHig  extreme  indiffierence  to  soch 
risk. 

The  altematlTe  base  offense  levels 
corer  the  various  forms  of  conduct 
covered  by  this  statute.  Three  options 
for  subsection  (s)(3}  are  shotvn.  The 
Commission  seeks  oommeot  on  wlaeliier 
an  offenae  level  less  than  that  providBd 
under  i  2A2^  (Aggravated  Aaaaah) 
should  be  need  becaaae  the  offenae 
covered  by  this  guideline  ttees  not 
require  a  specific  intent  to  Injure. 

§  2Q2. 1    Specially  Protected  Fish, 
Wildlife,  and  Plants 

1 77.  Ptopoaad  Amandmeat  Sediaa 
2Q2.1/bH3)  is  emended  by  deletii^ 
"Apply"  and  inaerting  in  ben  thereof  'if 
more  than  one  appiea,  ase". 

Reason  for  Aiaeadiaent:  The  purpose 
of  this  amendment  is  to  confarm  to  the 
style  of  other  guidelines. 

178.  Proposed  AjReadmeaL  Section 
2Q2.1  is  amended  in  the  title  by 
inserting  At  the  end  ":  Siuugglii^  and 
Otherwise  Unlawfully  Dealing  in  Fish. 
Wildlife,  and  FlanU" 

The  Commentary  to  {  2Q2.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  immediately  before  the  period 
at  the  end",  3373(d):  18  U.S.C.  545". 

The  Commentary  to  9  2Q2.1  captioned 
"Background"  is  amended  in  fee  first 
sentence  by  deleting  "and  tbe  Fur  Seal 
Act.  These  statutes  provide  special 
protection  to  particular  species  of  fish, 
wildlife  and  plants."  and  inserting  in 
lieu  thereof  '"the  Fur  Seal  Act.  the  Lacey 
Act  and  to  violations  of  18  U.SXL  545 
where  the  smuggling  activity  involved 
fish,  wildlife,  or  plants.". 

Reasons  for  Amand/nenL  The  purpose 
of  this  amendment  is  lo  consolidate  two 
guidelines  that  cover  similar  offenses. 

Additional  Explanatory  Statement 
§S  2Q2.1  and  2Q2.2  are  virtually 
identical.  Aoconhngiy.  the  amendment 
would  combine  them  into  a  single 
Ruideline  by  deleting  J  2Q2.2  and 


incorporatii^  the  Bieterial  it  covers  hito 
S  2QZ.1.  The  base  offense  levH  for  the 
combined  guidelines  is  level  6. 
Througboot  the  guidelines  generaOy  a 
base  offense  level  of  d  is  assigaed  lo 
misdemeanors  and,  specifically,  a  base 
offense  level  of  6  is  provided  for 
misdemeanors  under  §  2Q1.1.  Thus,  tbe 
alternate  base  offense  level  of  4  from 
S  2Q2.2  is  eliminated  as  anomalous. 

§  2Q2.2    Lacey  Act  Smuggling  and 
Otherwiae  Unlawfully  Dealing  tn  Fish. 
Wildlife,  and  Plants 

179.  Proposed  Amendment  Section 
S  2QZ.2  is  amended  by  deleting  the 
guideline  and  the  Commentary  thereto. 
including  the  title,  in  its  entirety,  as 

follows: 

■  '§  2Q2J!.    Lacey  A  ct:  Smuggling  and 
Otherwise  Unlawfully  Dealing  in  Fish. 
Wildlife,  and  Plants 

(a)  Base  Offense  Level: 

(1| «,  if  the  defeadani  knotrii«|y  iaiportad 
or  exported  fisii.  wHdUe.  or  plaats.  or 
knowingly  engaged  ia  oofuhsci  aaeohrinf  tha 
saleorpurefaaaeaf  fiah.  srildiifa.  or  plaota 
with  a  market  value  greater  than  $3S0:  or 

(2)4. 

(b)  Specific  Offenae  Characteristics 

(1 )  If  ^  offense  involved  a  commerciHl 
purpose,  increase  by  2  levels. 

(2?  If  fte  offense  involvBd  fish,  wildlife,  or 
plants  that  were  not  quarantined  as  required 
by  law.  ioorease  by  2  levels. 

(3)  Apply  UK^eeter 

(A)  If  the  market  value  of  the  fish,  wildlife, 
or  plants  exceeded  $2,000.  increase  tbe 
offense  level  by  the  oorreapoBding  number  of 
levels  from  the  table  in  {  2F1.1  (Fraud  and 
Deceit}:  or 

(B]  Tf  the  offense  involved  a  Quantity  of 
fish,  wildlife,  or  plants  that  was  substaDtial  ia 
relation  either  to  the  overall  population  of  the 
species  or  lo  a  discrete  aufopopulation. 
increase  by  4  levels. 

Commentary 

Statutory  PrortBiaas:  1«  US.C.  377J(dl:  !• 
U.S.C.  54&. 

ApplicatioB  Note: 

1.  This  section  applies  to  violations  of  14 
U.S.C.  54S  where  tka  snuggling  activity 
involved  fish,  wildlife,  or  plants.  In  other 
cases,  see  I  i  ZT3.1  and  ZT3.Z. 

Background:  This  section  applies  lo 
violations  otf  tiw  Lacey  Act  Aiemihiiints  of 
1981, 16  USJC  3Sn{d).  and  to  violations  of  14 
U.S.C  MS  «>here  the  smugging  activity 
involved  Mt.  wildlife,  or  plants.  These  ere 
the  principal  enforcement  stattites  utilized  to 
combat  interstate  and  foreign  commerce  in 
untawfully  taker  fiak.  wildlife,  and  plants. 
"Hw  ediuatiiienta  for  specific  offense 
characteristics  are  identical  to  those  in 
:  2Q2.1 .". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  consolidale  this 
guideline  with  \  2Q2.1.  See  explanation 
at  Amendment  178. 


§2Rl.l     Bid-Rigging.  Price-Fixing  or 
Market-Allocation  Agreements  Among 
Competitors 

180.  Proposed  Amendment:  Section 
2Rl.l{b)(2)  is  amended  m  the  first 
column  of  the  table  by  deleting; 

"Volume  of  Commerce 

(A)  Less  than  $1^)00.000. 

(B)  $ix)oo.(n)^$4XX)o,ooa 

(C)  S4XX»iXn -$15.000000. 

(D)  SlS.O0(UXn-SS0.OO0IX)0. 

(E)  over  SSaCMMXW". 

and  inserting  in  lieu  thereof: 

"Volume  of  Commerce  (Apply  the 
Greatest) 

(A)  Less  than  Sl.000.000. 

(B)  Sl.000.O00-$4iXKXa00. 

(C)  More  than  $4,000,000. 

(D)  More  than  SlSUXXXOOa 

(E)  More  than  S50,0OQ.O00". 
Reason  for  Amendment  The  purpose 

of  this  amendment  is  to  ehmioate  nunor 
gaps  in  the  loss  table.  Related 
amendments:  32  (J  2B1.1):  39  ({  2B2.1); 
47  (§  2B3.1);  115  (§  2F1.1):  181  (§  2SVU 
209i5  2T41). 


§2Sl.l    Laundering  of  Mooetarr 

Instruments 

181.  Proposed  Amendment  Section 
2Sl.1(bKZ}  is  amended  in  the  first 
column  oi  the  table  by  deleting: 

"Value 

(A)  SIOOOOO  or  less. 

(B)  sioaooi-s^xxooQ. 

(C)  $200.001 -S3S0J000. 

(0)  (350001-1600.000. 

(E)  S600U)01-S1.000.000. 

(F)  Sl.000X)01-SZ.000.000. 

(G)  S2XMaaoi-<3.5oo.ooa 

(HJ  S330a001-S6.000.000 

(1)  S6.00QX)01-$10.00(UXX). 

(I)  sioooouwi-caooooxxn. 

(K)  $2aOOa001-S3S.OOO.OQO. 
(L)  $3S.OO0iOOl-t6O.OO0.O0O. 
(M)  $60.000.001-$100X)OO.OOa 
(N)  more  than  $100.000,OOOr', 

and  inserting  in  Ueu  thereof: 
"Value  (Apply  the  Greatest) 

|A)SlOO.OOOarles&. 

(B)  More  than  SlO0.OOa 

(C)  More  than  1200.000. 

(D)  More  than  S350.000 

(E)  More  than  S600.00a 
(Fj  More  than  SlUXU.OOa 
|C|  More  than  SZXXn.000. 
(HJ  More  than  S3.500.aoa 
(I)  More  than  $6,000,000 
U)  More  than  $104)00,000 
(K)  More  than  $20.000000. 
(L)  More  than  $35,000,000. 
(M)  More  than  $60,000,000. 


9154 


Fwknl  RasUter  /  Vol.  64.  No.  41  /  Friday.  Mfcfa  3.  1968  /  Noticea 


Federal  Regbter  /  Vol.  54.  No.  41  /  Friday.  March  3.  1989  /  Notices 


9155 


(N)  Morn  than  $100,000,000" 
fUfoson  for  AmendmenL  The  purpo»« 
of  this  amendment  is  to  eliminate  minor 
Hitpn  In  the  value  table  Related 
amendments  32  (|  2Bl  1);  30  |  J  2BZ.\). 
47  lt5  2B:M);  115  (§  2Fl  1),  180  (52R1  1). 

21WU  rr4.i) 

182.  Prvpoaeid  Amendment: 

(OPTION  1   The  Commentary  to 
i  2S1  1  captionnd    Background"  is 
amended  m  the  third  paragraph  by 
aildmg  the  following  new  sentence  at 
the  end  thereof     Fffective  Novtmber  18, 
1988,  18  I'  S  C  1956<aMll(A)  contains 
two  subsections.  The  base  offense  level 
of  23  applies  to  \  1956(a)(1)(A)  (i)  and 
(")  ■) 

[OfTlON  2.  Section  2Sl  1  is  amended 
by  msertmg  the  following  new 
subsection 

'|i  )  Cross  Reference: 

If  the  defendant  is  convicted  of 
violating  18  U  SC.  1956(a)(lMA)(ii). 
apply  {  2Tl  1  (Tax  F.vasion]  as  if  the 
defendant  had  been  convicted  of 
violating  28  U  S.C  7201. 

(d)  Note: 

In  the  case  of  an  offense  committed 
prior  to  November  18.  1988,  the  base 
offense  level  from  subsection  (a)(1) 
applies  to  any  conviction  under  18 
use.  1956(a|(l)(A)  • 

The  Cximmentary  to  {  2S1.1  captioned 
"Backgruund"  Is  amended  In  the  third 
paragraph  by  deleting  "(•)(1)(A)".  and 
inserting  in  lieu  thereof  "(aKlXAKi)"  | 

Ri'iiiinn  fi<r  AmrndmenLiy^e  purp«.)»e 
of  this  amendment  is  to  reflect  a  newly 
created  means  of  violating  18  U  S.C. 
Ifl.'JC.  Additional  Explanatory  Statement: 
S<?ction  6471  of  the  Omnibus  Anti  Drug 
Abuse  A(  t  of  1988  creates  a  new 
subsoclion  In  18  U  S.C.  1956(a)(1)(A) 
proscribing  money  laundering  for  the 
piirposf  of  evading  taxes  Two  optionn 
for  incorpiii  Hting  this  statutory 
aniendnifot  in  the  guidelines  appear 
above.  First,  the  Commission  could  treat 
a  conviction  under  section 
1956(h||1)(A)(ii)  the  same  as  a 
convu  tuin  under  section  19!S6(,i|(l  )(A|(i) 
Second.  Ihe  CommiSHion  could  treat  a 
violation  of  section  1956(H)(l)(A)(ii)  the 
same  as  a  c<inviction  for  tax  evasion 
The  (]omniissiiin  seeks  pubin   i-uiiiment 
with  respect  to  these  options 

18;i  f'n'fhjsfd  Anwininifnt  The 
Commentary  to  (  2S1.1  captioned 
'  Dackground  ■  is  amended  in  the  fourth 
paragraph  by  deleting    involvement' 
and  inserting  in  lieu  thereof  "support 
thereof' 

Reason  ''i>r  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary 


§  2Sl~2    Engaging  in  Monetary 
Trvnaactjont  m  Property  Den  ved  From 
Specified  Unlawful  AcUvity 

184  Propoeed  Amendment  Section 
2S1  2(b)(1)(A)  I*  amended  by  adding  at 
the  end  "or". 

Reason  for  Amendment-  The  purpoee 
of  this  amendment  It  to  correct  a  clerical 
error 

§  2S1  3    Failure  to  Report  Monetary 
Transactions:  Structuring  Transactions 
to  Evade  Reporting  Requirements 

185.  Proposed  Amendment.  Section 
2Sl. 3(a)(1)(C)  is  amended  by  deleting 
'the  proceeds  of  criminal  activity "  and 
inserting  in  lieu  thereof  "criminally 
derived  property '.  and  in  subsection 
(b)(1)  by  Inserting  "property" 
immediately  following  "criminally 
derived" 

The  Commentary  to  f  2Sl  3  captioned 
"Application  Note"  is  amended  by 
deleting: 

"1   As  used  ui  this  guidelin*.  funds  or  othar 
property  srti  the  "proceeds  of  criminal 
•ctivlty'  or  cnminally  denved'  if  they  are 
crtminally  denved  property,'  within  the 
meaning  of  18  U  S  C  1957  '. 

and  inserting  In  lieu  thereof: 

"1  'Cnminally  derived  property'  means 
any  property  constituting,  or  denved  from, 
proceeds  obtained  from  ■  criminal  offense 
See  18  US. C.  1967(0(2)  " 

Reason  for  AmendmenL  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

188.  Proposed  AmendmenL  The 
Commentary  to  (  2Sl  3  captioned 
"Slatutory  Provisions'  is  amended  by 
inserting  immediately  before  "31  U.S.C. ' 
"26  use.  7203  (if  a  willful  violation  of 
28  use.  60501);". 

Rfason  for  AmendmenL  The  purpose 
of  this  amendment  is  to  conform  the 
guideline  to  a  revision  of  the  relevant 
statute.  Related  amendment   194 
(5  2Tl  2):  287  (Appendix  A). 

187  Proposed  AmendmenL  The 
Commentary  to  }  2S1.3  captioned 
"Application  Note  "  is  amended  In  the 
captioned  by  deleting  "Note"  and 
inserting  in  lieu  thereof  "Notes",  and  by 
inserting  the  following  additional  Note: 

"2.  Subsection  («H1)(C1  applies  in 
circumiitances  that  wnuli)  have  led  a 
rpasonablr  person  lo  believe  that  the  funds 
were  cnminally  denved  property  Subsection 
(till  1 1  appliei  if  Ihe  defendant  linew  or 
lielieved  the  funds  were  cnminally  denved 
pniperty  Subsecliun  |b)(l)  applies  in  addition 
Id  dnd  not  in  lieu  uf.  subteclion  (a||1||C)   II  is 
possible  that  a  defendant  believed  or 
retnonably  should  have  believed'  that  the 
funds  were  criminally  derived  property  even 
if.  in  fact.  Ihe  funds  were  not  so  denved  (e.g.. 
in  a  itini;  operation  where  the  defendant  is 
told  the  fundi  were  denved  from  the 
unlawful  sale  of  controlled  substances).''. 


The  Commentary  to  I  2SU  captioned 
"Backgrotind"  la  amended  by  deleting: 

'The  base  ofTenae  level  Is  set  at  13  for  the 
great  matonty  of  cases.  However,  the  base 
offense  level  Is  set  at  5  for  thoee  cases  in 
which  these  offenses  may  be  oommittad  with 
innocent  motives  and  the  defendant 
reasonably  believed  that  the  funds  were  from 
legitimate  sources.  The  higher  base  offense 
level  applies  in  all  other  cases.  The  offense 
Level  is  incraased  by  S  levels  if  the  defendant 
knew  that  the  funds  were  criminally 
derived .". 

and  inserting  in  lieu  thereof  the 
following: 

'A  base  offense  level  of  13  Is  provided  for 
thoee  offenses  where  the  defendant  either 
structured  the  transaction  lo  evade  reporting 
requirements,  made  false  statements  to 
conceal  or  disguise  the  activity,  or 
reasonably  should  have  believed  that  the 
funds  were  the  proceeds  of  criminal  activity. 
A  lower  alternative  base  offense  level  of  S  Is 
provided  m  all  other  cases.  The  Commission 
anticipates  that  such  cases  will  Involve 
simple  recordkeeping  or  other  more  minor 
technical  violations  of  the  regulatory  scheme 
governing  certain  mortetary  traiuactiona 
committed  by  defendants  who  reasorMbly 
believe  that  the  funds  at  issue  emanated  from 
legitimate  sources.  Where  the  defendant 
actually  knew  or  believed  that  the  funds 
were  criminally  derived,  subaection  (b)(1) 
provides  for  s  5  level  Increase  In  the  oR'anse 
level." 

The  Commentary  lo  §  ZSl.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  '18  U.S.C.  1005;"  immediately 
following  "Provisiona".  Section 
2Sl.3(a)(l)(A)  is  amended  by  adding 
"or"  immediately  following 
"requirements;" 

Reason  for  AmendmenL  The 
purposes  of  this  amendment  are  to 
clarify  the  Commentary,  to  provide  more 
complete  statutory  references,  and  to 
conform  the  format  of  the  guideline  to 
that  used  in  other  guidelines. 

•  •  a  •  • 

§2T11     Tax  Evasion 

188.  Proposed  Amendment:  Section 
2T1  l(fl)  18  amended  by  deleting  "When 
more  than  one  year  is  involved,  the  tax 
losses  are  to  be  added.". 

The  Commentary  to  {  2T1.1  captioned 
"Application  Notes"  is  amended  in  Note 

2  by  deleting  "The  court  is  to  determine 
this  amount  as  it  would  any  other 
guideline  factor."  and  inserting  in  lieu 
thereof  "Although  the  definition  of  tax 
loss  corresponds  to  what  is  commonly 
called  the  "cnminal  deficiency."  its 
amount  is  to  be  determined  by  the  same 
rules  applicable  in  determining  any 
other  sentencing  factor "'. 

The  Commentary  to  S  2T1.1  captioned 
"Application  Notes"  is  amended  in  Note 

3  by  deleting: 


"Although  the  definition  of  tax  loss 
correrponds  lo  what  is  commonly  called  the 
'cnminal  deficiency  '  its  amount  is  to  be 
detemtned  by  the  same  rules  applicable  in 
determining  any  other  sentencmg  factor.  In 
accordance  with  the  relevant  condncl' 
approach  adopted  by  the  guidelines,  tax 
losses  resulting  from  more  than  one  year  are 
to  be  added  whether  or  not  the  defendant  is 
convicted  of  multiple  count*.". 

and  by  Inserting  in  lieu  thereof: 

"In  determining  the  total  tax  loss 
attnbMtab4e  to  the  offenae  (see  {  lBU(aN2|l. 
all  conduct  viulauag  the  tax  laws  should  t>e 
considered  as  pari  of  the  same  oourse  of 
conduct  or  common  scheme  or  plan  unless 
the  evidence  demonstrates  that  the  conduct  is 
dearly  unrelated.". 

Reason  for  AmendmenL  The  purpose 

of  tlua  amendment  ia  to  clarify  the 

detennination  of  tax  loas  and  to  make 

this  instruction  conauteat  among 

SS  2Tl.l-2n.3.  Related  amendments: 

196(5  2X1.2):  199(5  2X1.3). 
•         •         •         •         • 

189.  Proposed  Amendment  Section 
2Tl.l{a)  i«  amended  by  deleting  ". 
inciuding  interest  to  the  date  of  filing  an 
indictment  or  information".  The 
Commentary  to  §  ZTl.1  captioned 
"Applicabon  Notes"  is  amended  in  Note 
2  by  deleting  ".  plus  interest  to  the  date 
of  tlie  filing  of  an  indictment  or 
informatian"  and  by  inserting  "interest 
or"  immediately  before  "penalties.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  delete  interest 
from  the  calculation  of  tax  loss. 

Additional  Explanatory  Statement 
Inclusion  of  int^«st  ia  determining  total 
"tax  loss"  or  criminal  deficiency 
increases  the  complexity  of  guideliiie 
calculations,  especially  if  the  amount 
evaded  is  in  dispute  and  thus  must  be 
determined  at  the  sentencing  hearing. 
Because  interest  accumulates,  the 
amount  of  tax  evaded  would  have  to  be 
determined  year  by  year.  freqoenUy  at 
different  interest  rates.  The  interest  also 
accrues  until  the  date  of  filing  of  an 
indictment  or  information.  Thus,  another 
complicating  factor  is  that  charges  are 
sometimes  withdrawn  and  refiled;  in 
such  cases  it  is  not  dear  which  cut-off 
date  controls.  Where  multiple  years  of 
evasion  are  involved  (whidi  is  normally 
the  case],  these  calculations  most  be 
done  separately  for  each  year  that  taxes 
were  evaded.  This  complexity  is 
inconsistent  with  the  spirit  of  the 
Commentary  in  5  2T1.1  which  describes 
how  the  overlapping  guideline  ranges 
are  designed  to  minimize  the 
significance  of  disputes  about  tax  loss. 
In  addition,  the  inclusion  of  interest 
appears  inconsistent  with  all  other 
property  offense  guidelines  and  even 
some  tax  offense  guidelines.  When  the 
individual  is  a  victim  in  a  theft  or  fraud 


case,  lost  interest  does  not  increase  the 
penalty  for  the  defendanL  Adoption  of 
the  proposed  amendment  should  not 
result  in  significant  changes  in 
sentences;  in  most  cases  the  deletion  of 
interest  will  not  affect  the  offense  level 
by  more  than  one  level  if  at  all.  It  is  also 
to  be  noted  that  the  Commission  is 
proposing  an  increase  in  the  offense 
levels  for  various  portions  of  the  Tax 
Loss  Table  (Ameiidment  210).  Related 
amendment;  202  (5  2T1.6J. 

190.  Proposed  Amendment  Section 
2n.l(b](l)  is  amended  by  deleting  '(A)" 
and  ",  or  (BJ  the  offense  concealed  or 
furthered  criminal  activity  from  which 
the  defendant  derived  a  substantial 
portion  of  his  income",  by  inserting  "or 
to  correctly  identify  the  source  oT' 
immediately  after  "report",  and  by 
deleting  "per"  and  inserting  in  lieu 
thereof  "in  any". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  provide  a  more 
objective  test  for  application  of  this 
enhancement  and  to  make  clear  that 
this  enhancement  applies  if  the 
defendant  fails  to  report  or  dieiguises 
income  exceeding  $10,000  from  criminal 
activity  in  any  year.  Related 
amendments:  193  {§  2T1.2):  197  (5  2T1.3). 

191.  Proposed  Amendment  The 
Commentary  to  5  2T1.1  captioned 
"Application  Notes"  is  amended  in  Note 
6  by  deleting  "Whether  'st^histicated 
means'  were  employed  (5  2T1. 1(b)(2)) 
requires  a  subjective  detennination 
similar  to  that  in  (  2Fl.l(bH2)."  and 
inserting  in  lieu  thereof: 

"  'Sophisticated  means,'  as  used  in 
S  ZTl.l(b)(2|.  iiM^udes  condrjct  that  is  more 
complex  or  <teio— trales  pvater  intricacy  or 

planning  than  a  routine  tax-evasion  i 


Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  tiie 
Commentary.  Related  amendments:  195 
(§  2X1.2);  198 15  2X1.3);  201  (5  2X1.4). 

•  a  *  *  « 

192.  Proposed  Amendment  Xhe 
Conunentary  to  (  2X1.1  captioned 
"Background"  is  amended  in  the  second 
paragraph  by  deleting  "Tax  Table" 
wherever  it  appears  and  inserting  in  lieu 
thereof  in  each  instance  "Sentencing 
Table". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 


§  2T1J2     WiUful  Failure  to  File  Return. 
Supply  Information,  or  Pay  Tax 

193.  Proposed  Amendment  Section 
2Xl.2(bKl)  is  amended  by  deleting  "tAf 
and  ".  or  (B)  the  oHense  concealed  or 
furthered  criminal  activity  from  which 
the  defendant  derived  a  substantial 
portion  of  his  income",  by  inserting  "or 


to  correctly  identify  the  source  of 
immediately  after    report  ,  and  by 
deleting  "per"  and  inserting  in  lieu 
thereof  "in  any". 

Reason  for  .AmendmenL  The  purposes 
of  this  amendment  are  lo  provide  a  more 
objective  test  for  application  of 
enhancement  and  to  make  clear  that 
this  enhancement  applies  if  the 
defendant  fails  to  report  or  dtsgutiies 
income  exceeding  $10,000  from  cnminal 
activity  in  any  year  Related 
amendment8:"l90(8  2X11):  197  (5  ZT\3]. 

194.  Proposed  Amendment:  Section 
2X1.2  is  amended  by  adding  the 
following  additional  subsectiotr 

"(c)  Cross  Reference 

(1)  If  the  defendant  is  convicted  of  a 
willful  violation  of  26  U.S.C.  QOSOl,  apply 
§  2S1.3  (Failure  to  Report  Monetary 
Transactions)  in  heu  of  this  guideline." 

The  Commentary  to  5  2X1.2  captioned 
"Statutory  Provision"  is  amended  by 
inserting  immediately  before  the  period 
at  the  end  of  the  sentence  "(other  than  a 
willful  violation  of  26  U.S.C.  60501)". 

Reason  for  AmendmenL  The  purpose 
of  this  amendment  is  lo  conform  the 
guideline  to  a  revision  of  the  relevant 
statute.  Related  amendments:  186 
(5  2S1.3);  287  JAppendix  A) 

Additional  Explanatory  Statement 
Section  7601  of  the  Omnibus  Anti-Drug 
Abuse  Act  of  1988  revises  28  U.SC 
60501  so  that  willful  violations  of  that 
tax  law  are  now  analogous  to  money 
laundering  statutes.  As  a  result  5  2SU 
should  now  cover  willful  violations  of 
S6050L 

195.  Proposed  AjoendmenL  The 
Commentary  to  5  2T1.2  captioned 
"Application  Notes"  is  amended  in  ^io(e 
2  by  deleting  "Whether  sophistical ed 
means"  were  eny)loyed  ({  2Tl.2(b){2JJ 
requires  a  determination  similar  to  that 
in  5  2F1. 1(b)(2).'  and  inserting  in  beu 
thereof:  "  "Sophisticated  means,  as  u!»ed 
in  5  2Xl.2(b)(2).  includes  conduct  that  is 
more  complex  or  demonstrates  greater 
intricacy  or  planning  than  a  routine  tax- 
evasim  case". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  danf>  the 
Commentary.  Related  amendments  191 
(§2Tl.l);19e{5  2Tl.3);  201  (5  2T1.4). 

1 96.  Pn^osed  Amendment  The 
Commentary  to  {  2T1.2  captioned 
"Application  Note"  i,s  amended  in  the 
caption  by  delehng  "Note"  and  inserting 
in  lieu  thereof  **Notes".  and  by  inserting 
the  following  additional  Note: 

"3.  In  determining  the  total  tax  loss 
artrihutable  to  the  offense  (see  i  iBlSfalfZ)). 
al!  conduct  violatmg  the  ta\  laws  shouW  be 
considered  ac  pari  of  the  same  course  of 
condaO  or  common  scheme  or  plan  unless 
the  evidence  deaiaastFatet  thai  the  conriuc]  it 
clearly  unrelaleii.". 
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Reason  for  AmendmenL  The  purpose 
of  this  amendment  is  to  clarify  the 
determination  of  tax  loss.  Related 
amendments:  188  ({  2T1.1J;  ITO  (J  2T1.3). 

§  271.3    Fraud  and  False  Statements 
Under  Penalty  of  Perjury 

197.  Proposed  Amendment:  Section 
2n.3(b)(l)  is  amended  by  deleting  "(A)" 
and  ",  or  (B)  the  offense  concealed  or 
furthered  criminal  activity  from  which 
the  defendant  derived  a  substantial 
portion  of  his  income",  by  Inserting  "or 
to  correctly  Identify  the  source  of 
immediately  after  "report",  and  by 
deleting  "per"  and  inserting  in  lieu 
thereof  "in  any". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  provide  a  more 
objective  test  for  application  of 
enhancement,  and  to  make  clear  that 
this  enhancement  applies  if  the 
defendant  fails  to  report  or  disguises 
income  exceeding  Si 0,000  from  criminal 
activity  in  any  year.  Related 
amendments:  190  (S  ZTl.l);  193  (S  2T1.2). 
•         •         •         •         • 

196.  Proposed  Amendment:  The 
Commentary  to  i  2T1.3  captioned 
"Application  Notes"  is  amended  in  Note 
2  by  deleting  "Whether  sophisticated 
means'  were  employed  (S  2Tl. 3(b)(2)) 
requires  a  determination  similar  to  that 
in  {  2F1. 1(b)(2). "  and  inserting  in  lieu 
thereof:   "Sophisticated  means,   as  used 
in  I  2Tl. 3(b)(2),  includes  conduct  that  is 
more  complex  or  demonstrates  greater 
Intricacy  or  planning  than  a  routin*?  tax 
evasion  case  ' 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary  Related  amendments;  191 
(8  2T1  1);  195  (5  2T1  2).  201  ( j  2T1.4). 

199.  Proposed  Amvihiment:  The 
Commentary  to  {  2Tl  3  CHptioned 
"Application  Notfs  '  is  ame ndfd  by 
inserting  the  following  additional  Note: 

'3  In  determininx  Ihr  total  Ihx  Iuss 
allnhuiHble  to  the  offense  !»««•  |  IHI  .1(h||2)). 
nil  r.ontiiifl  violaluiR  the  tax  lawi  should  tx* 
n)n«l(ifred  aa  part  of  the  »ame  course  of 
(;<)niluct  or  common  schenie  or  plan  unle»» 
the  evulfnce  demonstrale*  that  the  conduct  i* 
clearly  iinielaled  " 

Rt'osi)/!  ^or  Amcndrnftit:  The  purpose 
of  this  amendmf  nl  is  to  clanfy  the 
determination  of  tax  loss  Related 
amendments:  190  (J  2Tl  1):  196  (j  2T1.2). 

§  2Tl  4    Aiding.  Assisting,  Procunns. 
Counnflmfi.  or  Advising  Tax  Fraud 

200  Proposed  Amendment:  The 
Commentary  to  \  2Tl  4  captioned 
'Application  Notes"  is  amended  in  Note 
2  by  deleting    \  2n  1(b)(2)"  and 
inserting  in  lieu  thereof  "8  2n.4{b)(2)" 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error.  If  proposed  amendment  199  Is 


adopted,  this  proposed  amendment  is 
withdrawn  as  unnecessary. 

201.  Proposed  Amendment  Th« 
Coaimentary  to  |  2T1.4  captioned 
"Application  Notes"  is  amended  In  Note 
2  by  deleting  "Whether  'sophisticated 
means'  were  employed  (i  2Tl.l(b)(2)) 
requires  a  determination  similar  to  that 
in  8  2P1. 1(b)(2)."  and  inserting  in  lieu 
thereof:  "  'Sophisticated  means,'  as  used 
In  8  2T1 .4(b)(2).  includes  conduct  that  is 
more  complex  or  demonstrates  greater 
intricacy  or  planning  than  a  routine  tax- 
evasion  case". 

Reasort  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary.  Related  amendments:  195 
(8  2Tli!):198(8  2Tl.3). 

§  2T1.6    Fojling  to  Collect  or  Truthfully 
Account  for  and  Pay  Over  Tax 

202.  Proposed  Amendment  Section 
2n.e<a)  is  amended  by  deleting  ",  plus 
interest". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  delete  Interest 
from  the  calculation  of  tax  loss.  Related 
amendment:  189  (5  2T1.1). 

§  2T1.9    Conspiracy  to  Impair,  Impede 
or  Defeat  Tax 

203.  Proposed  Amendment  Section 
2Tl.9(b)  is  amended  by  deleting  "either 
of  the  following  adjustments"  and 
inserting  in  lieu  thereof  "more  than 
one  ". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error 

204.  Proposed  Amendment:  The 
Commentary  to  section  2T1.9  captioned 
"Application  Notes"  is  amended  by 
deleting: 

"2.  The  minimum  base  offense  level  Is  10.  If 
a  tax  loss  from  the  conspiracy  can  be 
established  under  either  {{  2T1  1  or  2T1  3 
Iwhichever  applies  to  the  underlying 
coi.dijcti  and  that  tax  loss  corresponds  to  a 
higher  offense  level  in  the  Tax  Table 
I  i  2T4  1 ).  use  that  higher  base  offense  level 

3  The  specific  offense  characteristics  are 
in  addition  to  those  specified  in  }  2T1  1  and 
(  2X1  3 

4  Because  the  offense  is  a  conxpiracy. 
adiustments  from  Chapter  Three.  Part  B  (Role 
in  the  Offense)  usually  will  apply  ', 

and  inserting  in  lieu  thereof: 

"2.  The  base  offense  level  is  the  offense 
level  (base  offense  level  plus  any  applicable 
specific  offense  characteristics)  from  |{  2X1  1 
or  zn  3  (whichever  Is  applicable  to  the 
underlying  conduct)  if  that  offense  level  it 
greater  than  10.  Otherwise,  the  base  offense 
level  it  10. 

3.  Specific  offente  characterittict  from 
I  2T1  9<b)  ar«  to  b«  applied  to  th«  base 
offente  level  determined  under  |  2T1  9(a)(1) 
or(2).'. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify 


Application  Notes  2  and  3.  Application 
Note  4  (the  content  of  which  does  not 
appear  in  any  of  the  other  guidelines 
covering  conspiracy)  is  deleted  as 
unnecessary. 

Chapter  Two,  Pail  T,  Subpart  I 

205.  If  the  calculation  of  interest  is 
deleted  from  8  2T1.1  (amendment  189). 
the  offense  levels  for  8S  2T1.1.  2T1.3, 
and  2n.4  will  be  similar  and  will  all 
depend  upon  the  level  of  the  "tax  loss." 
The  Commission  seeks  comment  on 
whether  the  term  "tax  loss"  should  be 
standarized  and.  If  so,  on  how  this  might 
best  be  accomplished.  The  Commission 
also  seeks  comment  on  how  this  term 
might  be  clarified.  In  addition,  the 
Commission  seeks  comment  on  whether 
the  offense  level  for  8  2T1.2  should  be 
more  similar  to,  or  the  same  as,  8  2T1.1. 

§  2T3. 1    Evadmg  Import  Duties  or 
Restrictions  (Smuggling) 

206.  Proposed  Amendment  The 
Commentary  to  8  2T3.1  captioned 
"Application  Notes"  is  amended  in  Note 
2  by  inserting  "if  the  increase  in  market 
value  due  to  importation  is  not  readily 
ascertainable"  immediately  following 
"United  States". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary.  Related  amendment:  207 
(8  2T3.2). 

§  2T3.2    Receiving  or  Trafficking  in 
Smuggled  Property 

7Sn.  Proposed  Amendment  The 
Commentary  to  8  2T3.2  is  amended  by 
inserting,  at  the  end,  the  following 
caption  and  note: 

"Application  Note: 

1  {'articular  attention  should  be  given  to 
those  items  for  which  entry  is  prohibited, 
limited,  or  reslncted.  Especially  when  such 
Items  are  harmful  or  protective  quotas  are  in 
effect,  the  duties  evaded  on  such  items  may 
not  adequately  reflect  the  harm  to  society  or 
protected  industries  resulting  from  their 
importation  In  such  instances,  the  court 
should  impose  a  sentence  above  the 
guideline  A  sentence  based  upon  an 
alternative  measure  of  the  "duty"  evaded, 
such  as  the  increase  In  marltet  value  due  to 
importation,  or  25  percent  of  the  items'  fair 
mari(et  value  in  the  United  States,  might  be 
considered". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
application  of  the  guideline  by  adding 
the  text  from  Application  Note  2  of  the 
Commentary  to  8  2T3.1,  which  applies 
equally  to  this  guideline  section. 

208.  Proposed  Amendment  The 
Commentary  to  8  2T3.2  captioned 
"Application  Notes  "  (added  by 
Amendment  206)  is  amended  in  Note  1 
by  inserting  "if  the  increase  in  markei 


value  due  to  importation  is  not  readily 
ascertainable"  immediately  following 
"United  States". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary.  Related  amendment:  206 
(5  2T3.1). 

§2T4.1     Tax  Table 

209.  Proposed  Amendment  Section 
2T4.1  is  amended  hi  the  first  column  of 
the  tax  table  by  deleting: 

'Tax  Loss 

(A)  less  than  $2,000. 

(B)  $2.00Q-$5.00a 

(C)  $5,001 -$10,000. 

(D)  $10,001 -$20,000. 

(E)  $20,001-$40,000. 

(F)  $40,001-$80.000. 
(C)  $80,001 -$150,000. 
(H)  $150,001 -$300,000. 
(I)  $300.001-$500.000. 
(J)  $500.001 -$1,000,000. 
(K)  $l,000.001-$2,000.000. 
(L)  $2.000.001 -$5,000,000. 
(M)  more  than  $5,000,000". 

and  inserting  in  lieu  thereof: 

'Tax  Loss  (Apply  the  Greatest) 

(A)  $2,000  or  less. 

(B)  More  than  $2,000. 

(C)  More  than  $5,000. 

(D)  More  than  $10,000. 

(E)  More  than  $20,000. 

(F)  More  than  $40,000. 
(C)  More  than  $80,000. 
|H)  More  than  $150,000. 
(1)  More  than  $300,000. 
(]]  More  than  $500,000. 
(K)  More  than  $1,000,000. 
(L)  More  than  $2,000,000. 
(M)  More  than  $5,000,000". 
Reason  for  Amendment  The  ptirpose 

of  this  amendment  is  to  eliminate  minor 
gups  in  the  tax  table.  Related 
amendments:  32  (8  2B1.1);  39  (8  232.1); 
47  (§  2B3.1);  115  {§  2F1.1);  180  (8  2R1.1); 
IBl  (§  2S1.1). 

210.  Proposed  Amendment  Section 
2T4.1.  as  amended  by  proposed 
amendment  209.  is  further  amended  by 
deleting: 

"(C)  More  than  $80.000 12 

(H)  More  than  $150.000 13 

(I)  More  than  $300.000.- 14 

(I)  More  than  $500,000 15 

(K)  More  than  $1,000,000 16 

(L)  More  than  $2,000.000 17 

(M)  More  than  $5.000.000 18" 


and  inserting  in  lieu  thereof: 

"(G)       More  than  $70,000 12 

(H)  More  than  $120.000 13 

(I)  More  than  $200.000 _..  14 

(J)  More  than  $350.000 „..  15 

(K)  More  than  $500,000 16 

(L)  More  than  $800,000 _....  17 

(M)  More  than  $1.500,000 16 

(N)  More  than  $2,500,000 19 

(O)  More  than  $5,000.000 20". 


Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  increase  the 
offense  levels  for  offenses  with  larger 
loss  values  to  better  reflect  the 
seriousness  of  the  conduct.  Related 
amendments:  33  (8  2B1.1);  116  (§  2F1.1); 
40  (8  2B2.1):  48(8  233.1). 

§2X1.1    Attempt,  Solicitation,  or 
Conspiracy  Not  Covered  by  a  Specific 
Guideline 

211.  Proposed  Amendment  Section 
2Xl.l(b)(lj  is  amended  by  deleting  "or 
solicitation". 

Section  2X1.1  (b)  is  amended  by 
deleting: 

"(3)  if  a  solicitation,  and  the  statute 
treats  solicitation  identically  with  the 
object  of  the  offense,  do  not  apply 
8  2X1. 1(b)(1);  i.e.,  the  offense  level  for 
solicitation  is  the  same  as  that  for  the 
object  offense.", 
and  inserting  in  lieu  thereof: 

"(3)(A)  If  a  sohcitation.  decrease  by  3 
levels  tmless  the  person  solicited  to 
commit  the  offense  completed  all  the 
acts  he  believed  necessary  for 
successful  completion  of  the  object 
offense  or  the  circumstances 
demonstrate  that  the  person  was  about 
to  complete  all  such  acts  but  for 
apprehension  or  interruption  by  some 
similar  event  beyond  such  person's 
control. 

(B)  If  the  statute  treats  solicitation  of 
the  offense  identically  with  the  object 
offense,  do  not  apply  subdivision  (A) 
above:  i.e..  the  offense  level  for 
solicitation  is  the  same  as  that  for  the 
object  offense.". 

Reason  for  Amendment  The  current 
subsection  (b)(1)  does  not  clearly 
address  how  a  solicitation  is  to  be 
treated  where  the  person  solicited  to 
commit  the  offense  completes  all  the 
acts  necessary  for  the  successful 
completion  of  the  offense.  The  purpose 
of  this  amendment  is  to  clarify  the 


treatment  of  such  cases  in  a  manner 
consistent  with  the  treatment  of 
attempts  and  conspiracies. 

212.  Proposed  Amendment  Section 
2X1.1  is  amended  in  the  title  by  deleting 
"Not  Covered  by  a  Specific  Guideline  " 
and  inserting  in  lieu  thereof  "(.Not 
Covered  by  a  Specific  Offense 
Guideline)".  Section  2X1  1  is  amended 
by  inserting  the  following  additional 
subsection: 

"(c)  Cross  Reference. 

(1)  When  an  attempt,  solicitation,  or 
conspiracy  is  expressly  covered  by 
another  offense  guideline  section,  apply 
that  guideline  section.' 

The  Commentary  to  8  2X1  1  captioned 
Application  Notes  is  amended  b> 
deleting  Note  1  as  follows 

"1.  Certain  attempts.  cor.spLracie«.  and 
solicitations  are  covered  by  specific 
guidelines  (e.g  .  {  2A2  1  includes  attempt 
conspiracy,  or  solialation  to  commit  TcninSfr. 
§  ZA3.1  includes  attempted  crimirul  sexual 
abuse:  and  }  201.4  includes  attempts  and 
conspiracies  to  commit  controlled  substance 
offenses).  Section  2X1  1  applies  only  in  the 
absence  of  a  more  specific  guideline  ", 

and  inserting  in  lieu  thereof: 

"1.  Certain  attempts,  oonspiractet.  and 
solicitaUons  are  expressly  covered  by  otiier 
offense  guidelines. 

Offense  guidelines  that  expressly 
cover  attempts  include;  8  2A2.1  (AsMuit 
With  Intent  to  Commit  Murder. 
Conspiracy  or  Solicitation  to  Commit 
Murder.  Attempted  Murder);  8  2A3.1 
(Criminal  Sexual  Abuse;  Attempt  or 
Assault  with  the  Intent  to  Commit 
Criminal  Sexual  Abuse);  8  2A3.2 
(Criminal  Sexual  Abuse  of  a  Minor 
(Statutory  Rape)  or  Attempt  to  Commit 
Such  Acts);  8  2A3.3  (Criminal  Sexual 
Abuse  of  a  Ward  (Statutory  Rape)  or 
Attempt  to  Commit  Such  Acts):  8  2A3.4 
(Abusive  Sexual  Contact  or  Attempt  to 
Commit  Abusive  Sexua!  Contact); 
8  2A4.2  (Demanding  or  Receiving 
Ransom  Money);  8  2A5.1  (Aircraft 
Piracy  or  Attempted  Aircraft  Piracy): 
§  2C1.1  (Offering,  Giving.  Soliciting,  or 
Receiving  a  Brib>e:  Extortion  L'tider 
Color  of  OfTicial  Right):  §  2C1.2 
(Offering,  Giving.  Soliciting,  or 
Receiving  a  Gratuity):  §  2D1  4  (Attempts 
and  Conspiracies  (in  drug  offenses)): 
8  2E5.1  (Bribery  or  Gratuity  Affecting 
the  Operation  of  an  Employee  Welfare 
or  Pension  Benefit  Plan):  §  2Nl  1 
(Tampering  or  Attempting  to  Tamper 
Involving  Risk  of  Death  or  Serious  Injury 
(consumer  products));  8  2Q1.4 
(Tampering  or  Attempted  Tampering 
with  Public  Water  System) .".  Offense 
guidelines  that  expressly  cover 
conspiracies  include:  8  2A2.1  [Assault 
With  Intent  to  Commit  Murder 
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Conspiracy  or  SoliciUUoo  to  Coaudt 
Murder  AttemplMl  Murder);  I  201.4 
(Attempts  and  Cooapiraciaa  (in  drag 
ofTeiiMtl);  I  2n.9  (Conspiracy  to 
Impair.  Imped*  or  Defeat  Tax).  Offenae 
guidelinea  that  axprestly  cover 
lolicitationa  Include:  S  2AZ1  (Aasault 
with  Intent  to  Commit  Murder, 
Conspiracy  or  Solicitation  to  Commit 
Murder.  Attempted  Murder),  i  2C1.1 
(Offering.  Giving.  Soliciting,  or 
Receiving  a  Bribe.  Extortion  Under 
Color  of  Official  Right).  {  2C1.2 
(Offering,  Giving.  Soliciting,  or 
Receiving  a  Gratuity);  {  2E5  1  (Bribery 
or  Gratuity  Affecting  the  OperaUon  of 
an  Employee  Welfare  or  Pension  Benefit 
Plan),  I  2H1  2  (Conspiracy  to  Interfere 
with  Civil  Rights);  |  2n  9  (Conspiracy 
to  Impair,  Impede  or  Defpnt  Tax)." 

Reason  for  AmemlmenL  The  purpose 
of  this  amendment  is  to  ciiinfy  the 
guideline. 

21 S.  Pntpcmed  Amendment:  The 
Commentary  to  |  2X1  1  captioned 
"Application  Notes"  is  ampndpd  by 
deleting: 

"4  If  th«  dafafxlanl  was  convicted  ol 
coniptracy  or  iollclliilion  and  also  for  thp 
completed  affens*.  th«  convtcfion  for  the 
conspiracy  or  tollcltaUua  tiuUl  b«  unpoand  to 
run  ooocurrently  with  tha  tAoteaca  for  tka 
ob|«c1  offense,  sxcept  in  cases  whers  II  is 
otherwise  ipeclficaliy  provided  for  t>y  the 
guideluMS  or  by  law.  Z8  U.&C  8M(1M2).' 

Reosor  fttr  Amendment'  The  purpose 
of  this  amendmen*  is  to  delete  an 
Application  ^k>le  that  doea  not  apply  to 
any  determination  under  this  section 
The  material  In  this  application  note  Is 
already  cohered  under  Chapter  Three. 
Part  D  and  Chapter  Five,  Part  G 

214  Proposed  Amendment:  The 
Commentary  to  |  2X1  1  is  amended  by 
Inserting  the  following  additional 
apptic:atton  note- 

'1.  In  certain  cases,  the  p«rticl(>44nts  may 
have  completed  (or  have  bren  atniut  to 
complete  but  for  spfirehenaion  or 
Inlerruptton)  all  of  the  acts  wereeeary  for  the 
successful  compiedoo  u(  part,  ttul  not  ail.  of 
the  iaiandod  rifTsnae.  In  suck  casaa,  liie 
offense  level  for  tita  count  [or  pwp  of 
closely  rvUiMi  multiple  counts)  is  the  offense 
level  for  the  intended  oiTense  less  3  levels 
(under  |  .:.X1  l(b)(1j  or  (2|)  or  the  offense 
level  for  the  part  of  ti>e  offense  for  whkrh  the 
nacaasary  acts  were  oompieted  (or  about  to 
l>«  coaipieled  but  for  apprebanaton  or 
Uilerr^^Oon).  wtilclievar  Is  gfsatw  For 
sxaoipia,  witare  tba  uilanded  offanae  was  the 
theft  of  iwaaoo  but  tba  parucipants 
completed  (or  were  about  to  cumplete)  only 
the  sets  necessary  to  f  tea]  t30.0CKX  the 
uffswae  level  Is  the  ofTense  level  for  the  theft 
of  tB(X).00O  l«es  i  levels,  or  the  offonse  level 
for  the  thaA  oi  tMXOOO,  whichever  Is  (reater 
In  the  eaaa  ol  maltlpl*  oounia  that  are  eat 
closely  relataiL  whatbar  Ike  Mavel  raductloo 
undat  I  IXl.l(bKl)  or  (2|  appltaa  la 
determined  separately  (or  sa«h  couoL". 


Reason  for  AnandmanL-  Tba  purpoas 
of  this  amendment  is  to  dorify  how  the 
guidelines  are  to  be  appHed  to  partially 
completed  offenses. 

215.  Proposed  Amendment:  The 
Commentary  to  (  ZXl.l  captioned 
"Application  Notes"  Is  amended  in  the 
last  sentence  of  Note  2  by  deleting 
"intended"  and  inserting  In  lieu  thereof 
"attempted". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  u  to  clarify  tbe 
Commentary. 

§  2X3  1     Acxeasory  After  the  Fact 

216.  Proposed  Amendment  The 
Commentary  to  (  2X3  1  captioned 
"Application  Notes  '  is  amended  in  Note 
1  by  deleting: 

"  Underlying  offense  means  the  offense  as 
to  which  the  defendant  was  an  accessory  ", 

and  Inserting  in  lieu  thereof: 

"  "t  'nderlylofj  ofTerse'  mearu  the  ofTense  as 
to  which  the  defendant  Is  convtcted  of  being 
an  accessory  Apply  the  base  offmse  level 
plus  sny  apphcabla  specific  ofTerrse 
characteristics  that  ware  linown  or  should 
have  b>een  known  by  the  defendant,  see 
Apphcation  Note  1  of  the  Commentary  to 
I  IBI J  (Relevant  Conduct)  • 

Reason  for  Amendment  The  purpose 
of  this  amendment  Is  to  clarify  the 
Commentary 

§  2X4  1     Misprision  of  Felony 

217.  Proposed  Amendment  The 
Commentary  to  \  2X4.1  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting: 

"  'Undertylng  oflenaa'  DsaaBB  the  ofTatisa  ss 

to  which  the  misprision  was  committed.". 

and  inserting  In  lieu  thereof: 

"  'Underiytnti  iiffaiiss'  oiaana  the  offensa  as 
to  which  liM  defendant  is  convicted  of 
comnuning  tiM  nsiaprtsKm.  Apfiiy  the  base 
offense  level  phis  any  sppiicabie  specific 
ofTense  characteristics  that  were  known  or 
should  have  been  known  by  the  defendant. 
see  Application  Note  t  of  the  Commentary  to 
I  iBl  3  (Relevant  Conduct) '" 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary 

§  3A 1  1     Vulnerable  Victim 

218.  Proposed  Amendment  Section 
3Al  1  is  amended  by  deleting    the 
victim"  wheraver  it  appears  and 
inserting  in  lieu  thereof  in  each  instance 
"a  victim",  and  by  inserting  "otherwise" 
immediately  before  "psrticularly". 

The  Commentary  to  |  3A1.1  captioned 
Appbcation  Nolaa  is  anwndad  in  Note  1 
by  deletmg: 

"any  offasiaa  •rbara  the  victin's 
vuiaerafaslny  played  aay  part  faa  tha 
defendaafi  dactaion  lo  coasBMt  the  s^itmss'. 


and  iasertlng  In  Ura  thereol  the 

followtaig: 

"ofTanses  where  an  unusualty  vuhterable 
vtctiiB  Is  aade  a  target  of  ertmiiial  acttvity  by 
the  defendaat". 

and  by  deleting; 

"sold  fraudulent  securities  to  the  general 
public  and  one  of  the  purchasers", 

and  Inserting  in  Heu  thereof; 

"engaged  In  a  fraudulent  mail-order 
scheme  and  one  of  the  respondents  from  the 
general  public". 

Reason  for  Amendmeat  The  purpose 
of  the  amendment  is  to  clarify  the 

guideline  and  Commentary. 

§3A1.2    Official  Victim 

219.  Proposed  Amendment  Section 
3Al  2  is  amended  by  deleting  "o^icial 
as  defined  '  and  inserting  in  lieu  thereof 
"person  included". 

Reason  for  Amendment  Tbe  purpose 
of  this  umnndment  is  to  clarify  that  this 
guideline  applies  to  all  persons  listed  in 
the  refiTenced  statute.  18  U.S.C.  1114. 

220.  Proposed  Amendment  Section 
3A1.2  (as  amended  by  amendment  219) 
is  furtlier  amended  by  deleting  "If  the 
victim"  and  inserting  in  lieu  thereof: 

"If- 

(a)  the  victim". 

and  by  deleting  "crime  was  motivated 
by  such  status,  increase  by  3  levels." 
and  inserting  in  lieu  thereof:  "offense  of 
conviction  was  motivated  by  such 
status:  or 

(b)  during  the  course  of  the  offense  or 
immediate  flight  therefrom,  the 
defendant  or  a  person  for  whose 
conduct  the  defendant  is  otherwise 
accountable,  knowing  or  having 
reasonable  cause  to  beheve  that  a 
person  was  a  law  enforcement  or 
corrections  officer,  assaulted  such 
officer  in  a  manner  creating  a 
substantial  risk  of  serious  bodily  injury, 

increase  by  3  levels." 

The  Commentary  to  I  SAl-Z  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"4.  Motivated  by  such  status'  in 
subdivision  (a)  means  that  the  ofTense  of 
conviction  was  motivated  by  the  fact  that  ihe 
victim  was  a  law  enforcement  or  corrections 
ofTiccr  or  other  person  covered  under  18 
XiSC  \\\<  or  a  namber  of  the  immediale 
family  thereof  This  adjustment  would  not 
apply,  for  exampte.  wb«r«  twth  tbe  defendant 
and  vK  tim  were  employed  by  the  same 
fovemment  agency  and  tha  offaosa  wus 
motivated  by  a  personal  dispute 

S.  Subdivisoa  (b)  applies  in  circumstances 
tantamount  to  sggravsted  assault  against  a 
law  enforcement  or  corrections  officer, 
committed  in  the  coarse  of.  or  In  bmiediale 
flight  following,  another  offense,  such  ss 
bank  robbery.  Wbila  tMa  sttbaectioe  may 


apply  in  connection  with  a  variety  of  offenses 
that  are  not  by  nature  targeted  against 
official  victims,  its  applicability  is  limited  to 
assaultive  conduct  against  law  enforcement 
or  corrections  officers  that  is  sufficiently 
serious  to  create  at  least  a  'substantial  risk  of 
serious  bodily  injury'  and  that  is  proximate  in 
lime  lo  the  commission  of  the  offensa.  Thus, 
the  ad|.i8tment  In  subsection  (b)  would  not 
apply  to  a  convicted  bank  robber  who 
knocked  down  a  police  officer  in  a  minor 
scuffle  while  attempting  to  escape  from  the 
bank,  nor  would  It  apply  to  an  assault  against 
a  police  officer  attempting  an  arrest  several 
months  following  a  bank  robbery. 

6.  The  phrase  'substantial  risk  of  serious 
bodily  injury'  in  subsection  (b)  is  a  threshold 
level  of  harm  that  includes  any  more  serious 
injury  that  was  risked,  as  well  as  actual 
serious  bodily  Injury  (or  more  serious  harm)  if 
It  occurs.". 

Reason  for  Amendment  The  purpose 
of  the  amendment  is  to  set  forth  more 
clearly  the  categories  of  cases  to  which 
this  adjustment  is  intended  to  apply. 

221.  Proposed  Amendment  The 
Commentary  to  S  3A1.2  captioned 
"Application  Notes"  is  amended  in  Note 
3  by  inserting  the  following  as  an 
additional  sentence: 

"In  most  cases,  the  offenses  to  which 
subdivision  (a)  will  apply  will  be  from 
Chapter  Two.  Part  A  (Offenses  Against  the 
Person).  The  only  offense  guideline  in 
Chapter  Two.  Part  A  that  specifically 
incorporates  this  factor  is  i  2A2.4 
(Obstructing  or  Impeding  Officers).". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
application  of  the  guideline. 

222.  Proposed  Amendment  The 
Commentary  to  section  3A1.2  captioned 
"Application  Notes"  is  amended  by 
inserting,  as  an  additional  application 
note,  the  following; 

"4.  "Motivated  by  such  status'  means 
motivated  by  the  fact  that  the  victim  was  a 
law  enforcement  or  corrections  officer  or 
other  person  covered  under  18  U.S.C.  1114.  or 
a  member  of  the  immediate  family  thereof 
This  adjustment  would  not  apply,  for 
example,  where  both  the  defendant  and 
victim  were  employed  by  the  same 
government  agency  and  the  offense  was 
motivated  by  a  personal  dispute.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
application  of  the  guideline.  If 
amendment  220  is  adopted,  this 
amendment  is  withdrawn  as 
unnecessary. 

223.  Proposed  Amendment:  Section 
3A1.2  is  amended  by  deleting  "the 
victim  was  any  law-enforcement  or 
corrections  officer,  any  other  official  as 
defined  in  18  U.S.C.  1114,  or  a  member 
of  the  immediate  family  thereof  and" 
and  inserting  in  lieu  thereof  "(A)  the 
victim  was  a  law-enforcement  or 
corrections  officer  a  former  law- 


enforcement  or  corrections  officer  an 
officer  or  employee  included  In  18  U.S.C. 
1114;  a  former  officer  or  employee 
Included  in  18  U.S.C.  1114;  or  a  member 
of  the  immediate  family  of  any  of  the 
above,  and  (B)". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  expand  the 
coverage  of  this  provision  to  reflect  a 
statutory  revision  effected  by  section 
6487  of  the  Omnibus  Anti-Drug  Abuse 
Act  of  1988. 

§3A1.3    Restraint  of  Victim 

22A.  Proposed  Amendment  Section 
3A1.3  is  amended  by  deleting  "the 
victim  of  a  crime"  and  inserting  in  lieu 
thereof  "a  victim". 

The  Commentary  to  S  3A1.3  captioned 
"Application  Notes"  is  amended  in  Note 
2  by  deleting  "the  victim"  and  inserting 
in  lieu  thereof  "a  victim". 

Reason  for  Amendment  Tbe  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

225.  Proposed  Amendment  The 
Commentary  to  S  3A1.3  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  Note: 

"3.  If  the  restraint  was  sufficiently 
egregious,  an  upward  departure  may  be 
inarranted.  See  S  5K2.4  (Abduction  or 
Unlawful  Restraint).". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
relationship  between  §S  3A1.3  and 
5K2.4. 

§  3C1. 1     Willful Jy  Obstructing  or 
Impeding  Proceedings 

226.  Proposed  Amendment  Section 
3C1.1  is  amended  by  deleting  "from 
Chapter  Two". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  delete  an 
incorrect  reference. 

227.  Proposed  Amendment  The 
Commentary  to  S  3C1.1  captioned 
"Application  Notes"  Is  amended  in  Note 
4  by  deleting; 

".  except  in  determining  the  combined 
offense  level  as  specified  in  Chapter  Th,-ee. 
Part  D  (Multiple  Counts).  Under  S  3Dl.2(e).  a 
count  for  obstruction  will  be  grouped  with  the 
count  for  the  underlying  offense.  Ordinarily, 
the  offense  level  for  that  Group  of  Closely 
Related  Counts  will  be  the  offense  level  for 
the  underlying  offense,  as  increased  by  the  2- 
level  adjustment  specified  by  this  section.  In 
some  instances,  however,  the  ofTense  level 
for  the  obstruction  offense  may  be  higher,  in 
which  case  that  will  be  the  offense  level  for 
the  Group.  See  J  3Dl.3(a).  In  cases  in  which  a 
significant  further  obstruction  occurred 
dunng  the  investigation  or  prosecution  of  an 
obstruction  offense  itself  (one  of  the  above 
listed  offenses),  an  upward  departure  may  be 
warranted  (e.g..  where  a  witness  to  an 
obstruction  offense  is  threatened  during  the 


course  of  the  prosecution  for  the  obstruction 

offense)." 

and  inserting  in  lieu  thereof 

'To  the  offense  level  for  that  offense 
except  where  a  significant  further  obstniction 
occurred  during  the  investigation  or 
prosecution  of  the  obstruction  offense  itself 
(e.g..  where  the  defendant  threatened  a 
witness  during  the  course  of  the  prosecution 
for  the  obstruction  offense)  Where  the 
defendant  is  convicted  both  of  the 
obstruction  offense  and  the  underlying 
offense,  the  count  for  the  obstruction  offense 
will  be  grouped  with  the  count  for  the 
underlying  offense  under  subsection  (c)  of 
{  3D1.2  (Groups  of  Closely-Related  CounU) 
The  offense  level  for  that  Croup  of  Closely- 
Related  Counts  will  be  the  offense  level  for 
the  underlying  offense  increased  by  the  2- 
level  adjustment  specified  by  this  section,  or 
the  offense  level  for  the  obstruction  offense, 
whichever  is  greater" 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  resolve  an 
inconsistency  between  the  Commentary 
in  this  section  and  the  Commentaries  in 
Chapter  Two.  Part ). 

§  3D1.2    Groups  of  Closely  Related 
Counts 

22&.  Proposed  Amendment  Section 
3Dl.2(b)(3)  is  amended  by  deleting 
"§  994{u)"  and  inserting  in  lieu  thereof 
"§  994(v)". 

Reason  for  Amendment  This 
amendment  corrects  an  erroneous 
reference. 

229.  Proposed  Amendment  The 
Commentary  to  5  3D1.2  captioned 
"Application  Notes  '  is  amended  in  Note 
3  by  deleting  "(6)".  "(7)",  and  "(8)"  and 
inserting  in  lieu  thereof  "(S)".  "(6)".  and 
"(7)"  respectively. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  correct  a  clencal 
error. 

230.  Proposed  Amendment  The 
Commentary  to  {  3D1.2  captioned 
"Applicahon  Notes"  is  amended  in  Note 
9  by  inserting  after  the  second  stntence: 

"See  I  lB1.2{d)  and  accompanying 
commentary.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  cross  reference 
the  newly  created  guideline  subsection 
dealing  with  a  multiple  object 
conspiracy.  Related  amendment:  10 
(§  1B1.2). 

231.  Proposed  Amendment  The 
Commentary  to  S  3D1.2  captioned 
"Background"  is  amended  by  deleting: 

"In  general  counts  are  grouped  together 
only  when  they  involve  both  the  same  victim 
(or  societal  harm  in  "victimless  "  offenses) 
and  the  same  or  contemporaneous 
trarisactions.  except  as  provided  m  {  3D1  2 
(c|or(d).". 

and  inserting  in  lieu  thereof: 


LieAjiAv-^  Mtn  TSd^ 


tlM 
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I  tawilvkn  Mtmtmmt  vtcUm«  (or 
•odalal  banna  In  tha  cai«  of  "victlmlaaa'* 
crlmMl  ar«  groupad  ta||«lh«T  only  •• 
provtdwi  !■  — b— ctton  |c)  or  |(i).~ 

Rfiosoa  for  AmuuImenL  Th^  Idst 
■snitnca  of  ihe  ••cond  p«ragraph  of 
Ba<.kgrouiMi  comnMcitary  faili  to 
Indicat*  tiul  catei  grouped  under 
I  3Dl.2(b)  involve  the  Mine  vtctlm  but 
do  not  require  ronlemporaneotu 
tran»acf)onj  This  am<»ndment  restafee 
thli  ienlrnre  to  rianfy  lt«  mpanlnj< 

$  3D  I  J     Uffenatt  l^rvJ  Applnxibln  to 
Each  Croup  of  Clo«ety  RetaCed  Cuvnta 

232.  Proposed  AnwihinwiiL  Section 
3Ul  J(b)  la  amended  in  the  tecond 
teDlence  by  detetlng    varytng  '.  end  by 
ineertinn    of  the  teme  general  type  to 
which  differPDl  guulatlnea  appiy  (eg. 
theft  and  fraud)    Inunedtet^iy  following 
"offenaei 

Raaavn  for  Amt'ndmenL  The  purpose 
of  thte  amendment  It  to  enhance  the 
clarity  of  the  guideline. 

f  3DtJ  Drntmrm/nin^t  the  Total 

Punishment 

233.  Propotmi  Amentfment  TTie 
Commentary  captioned  "Uluetretiona  of 
the  Operation  of  the  Muttiple-Count 
Rules"  following  |  3Dl  5  Is  amended  in 
the  last  2  aentencee  of  example  9  by 
deleting    lU"  wherever  It  appears  and 
Inaerling  m  iipu  thereof  in  each  Instance 

•8 

Red.Hon  for  AmendmenL  The 
amendment  conforms  to  propoeed 
amendment  117  to  |  2i-1  1. 

1/ 3El  I     Acceptance  of  Rfiap<)nHihi!ity 

234.  Prvpoard  Ameiuiment.  The 
Commentary  to  |  3Kl  1  captioned 

"Application  Notes    is  amended  by 
deleting: 

4  An  adtuatTDent  uniier  Ihta  apcttaa  la  nol 
warraiittnJ  wh«r«  ■  dafrrulanl  p«rtur«a 
lllinaali.  fubornt  p«r|ury   or  otbarwiaa 
obatrucli  lh«  iriHl  or  (h<f  atlminUlration  of 
juallca  ((«•  I  K1  1).  n*)tardl^a«  of  other 
factor*  ' 

and  Inaening  In  lieu  thereof 

"4.  Conduct  ratultlng  m  an  anA^iujamant 
ondOT  I  SCI  1  (Wmfully  Ohstnictiog  at 
lmp4Ktin(  Proceeding* I  nrrflnarlly  tnchcalr* 
that  lb«  defendant  Kaa  not  accepted 
raaponaibility  for  hli  criminal  conduct.  There 
may.  howw«T.  tie  rxtraordbiary  caaaa  m 
which  adtuaiaieiiU  laider  b«(k  ||  JCl.t  and 
3El  1  oMy  appiy  " 

R»o0on  for  Amendment  The  purpoaes 
of  thte  amandment  are  to  provide  for 
extraordinary  caaaa  in  wktch 
adjuatmenia  ender  both  |  3Cl  T  and 
I  Mtl.l  are  appropriate,  and  to  clarify 
the  reference  to  obstructive  conduct 
under  |  3Cl  I 


§  4A1  t    Crfmfnof  Hntory  Cotefforjr 

235.  Pnipo»«d  Ajjmudawjtl:  Section 
4Al.l(t)  is  amendad  by  tnaerUof  "or 
while  in  imprisonment  or  aacape  status 
on  such  a  sentence"  immediately  before 
the  period  at  the  end  of  tha  first 
sentence. 

The  ComixMOtary  to  I  4A1.1  captioned 
"Application  Notes"  ta  amended  in  the 
second  sentanca  of  Note  5  by  deleting 
"•till  in  confinement"  and  inserting  m 
lieu  thereof    in  imprisonment  or  escape 
status" 

Reoaon  for  AmtmdmenL  The  purpose 
of  this  amendnMinl  is  to  clarify  that 
subsection  (e)  apphea  to  defendanta 
who  are  still  m  confinement  status  at 
Ihe  time  of  tha  instant  oflenae  (e.^.  a 
defendant  who  commits  the  inatanl 
offense  while  in  prison  or  on  eacape 
status) 

23<J.  Proposed  Amendment:  Tha 
Commentary  to  |  4A1.1  captioned 
"Application  Notes"  is  amended  in  Note 
4  by  Inserting  at  the  and  the  following 
additional  sentence:  "For  the  purpoaea 
of  this  Item,  a  'criminal  justice  sentence' 
means  a  santanca  countable  under 
I  4A1.2  (Definitions  and  Instructions  for 
Computing  Criminal  History).". 

Rcanan  for  Amendment:  The  purpose 
of  this  amendment  Is  to  danfy  the 
application  of  the  guideline 

237  Proposed  Amendment:  The 
Commentary  to  |  4Al  1  captioned 
"Background"  is  amended  in  the  third 
paragruph  by  inserting  "a"  immediately 
before  "cnminar',  and  by  deleting 
"control"  and  inserting  m  heu  thereof 
"sentence". 

Reason  for  AmemlmenL  The  purpose 
of  this  amendment  is  to  conform  the 
commentary  lo  the  guidebne. 

§  4A 1  2    DefinitAMrta  and  InatructHma 

for  Compulmjf  Criminal  History 

238  Prvpoaed  Amendni'-nt.  Section 
4Al.2(e)(ll  is  amended  by  inserting  ". 
whenever  imposed,"  immediately 
preceding  "that  resulted",  and  deleting 
"defendant's  tncarcerBfion"  and 
Inserting  In  Heu  thereof  "defendant 
being  Incarcerated". 

Reason  far  AjitendmenL  The  purpoaa 
of  this  amendment  is  to  make  clear  that 
"resulted  In  the  defendant  s 
incarceration"  applies  to  any  part  of  tha 
defendant's  Imprisonment  and  nol  only 
to  the  awnmencement  of  the  defendant's 
imprisonment. 

239.  Proposed  AmendmeaL  Section 
4Al.2(el  h  amended  by  inserting,  as  an 
additional  subaaction,  tha  following: 

"(4)  The  apphcable  time  pariod  for 
cartain  aenlanoaa  raaahlng  fraas 
offenses  cemaiMled  prior  to  aga  eighteen 
IS  gtnremed  by  |  4Al.2(dK2).". 


Reason  for  Amendment  Tba  purpoaa 
of  tkia  anendment  ia  to  clarify  the 
relationship  between  {  4AU  (d)(2)  and 
(e). 

240.  Propoaed  Amendment:  Section 
4A1.2(r)  ia  amended  by  tnaerting  ".  or  a 
plea  of  nolo  contendere,"  Immediately 
following  "admission  of  guilt". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  ia  to  clarify  that  a 
plea  of  nolo  contendere  is  equivalent  to 
finding  of  guilt  for  the  pwrpoae  of 
|4Al.2(n. 

Ml.  Propoaed  Amendment:  The 
Commentary  to  |  4A1  2  captioned 
"Application  Notes"  is  amended  In  Note 
8  by  deleting  "4Al.2(el"  and  inserting  ta 
tieu  thereof  "4A1.2  (d)(2)  and  (e)"  and  by 
inserting  the  following  new  sentence 
immediately  after  the  first  sentence: 

"As  uaed  in  i  4A17  [d]  and  [e\.  the  term 
'commencement  of  the  Instant  ofTeiise' 
Include*  any  reierant  conduct.  See  |  lBl.3 
(Relevant  Conduct)  ". 

Reason  for  AmendtnenL  The  purposes 
of  this  amendment  are  to  correct  a 
clerical  error  by  inserting  a  reference  to 
I  4Al  2(d)(2),  and  to  clarify  that 
"commemxment  of  the  tastant  offense" 
includes  any  relevant  conduct. 

242.  Clarification  of  Defmitiona;  The 
Commission  has  received  feedback  from 
probation  officers  and  others  that 
certain  definitions  in  this  section 
(particularly  the  definition  of  "Sentence 
of  Imprisonment"  in  Application  Note  2 
and  "Related  Offenses"  in  Application 
Note  3)  are  difficult  to  apply  in  certain 
cases.  T^e  Commission  seeks  comment 
on  how  these  definitions,  or  any  other  of 
the  other  definitions  or  instructions  in 
this  section  can  be  improved. 

§  4Bl  1     Career  Offender 

243.  The  Corerr  Offender  Guideline: 
In  28  U  S.C  KM(h).  the  Commission  was 
directed  lo  "assure  that  the  guidelines 
specify  a  sentence  to  a  term  of 
imprisonment  at  or  near  the  maximum 
term  authorized  for  categoriea  of 
defendanta  "  J  the  defendant  n 
convicted  of  a  felony  that  is  a  "crime  of 
violence"  or  a  drug  trafficking  offense 
and  has  two  such  prior  convictions.  In 
the  initial  guidelines,  the  Commiasion 
interpreted  this  directive  literally. 
Section  481  1  (Career  Offender) 
currently  specifies  in  essence  that  a 
defendant  who  ia  a  career  offender  (as 
defined  in  2£  U.S.C  OM(h))  be  sentenced 
to  a  term  of  tmpnaonment  of  from  about 
12%  below  the  statutory  maximum  to 
about  10%  above  the  statutory 
maximum*  for  tha  "crime  of  violence  '  or 


drug  trafficking  offense  of  which  he  is 
convicted.  For  example,  for  an  armed 
robbery  conviction,  the  defendant  would 
be  sentenced  to  approximately  22  to  27 
years  in  priaon;  for  unanned  robbery, 
17.5  to  22  years;  and.  for  selling  ten 
grams  of  heroin,  approximately  22  to  27 
years.  If  the  defendant  ia  convicted  of 
more  than  one  count  of  a  crime  of 
violence  or  drug  trafficking  offense,  the 
count  having  the  highest  maximum  is 
used  to  determtae  the  sentence. 

This  guideline  has  been  criticized  on  a 
number  of  grounds,  tacluding:  (1) 
Sentences  based  only  on  the  statutory 
maximum  Ignore  significant  variations 
in  the  seriousness  of  the  actual  offense 
conduct  and  therefore  (a)  are  unjust  and 
fb)  provide  no  marginal  deterrence;  (2) 
the  sentence  is  frequently  excessive  in 
relation  to  the  seriousness  of  the  actual 
offense  conduct  (3)  the  sentence  is  too 
heavily  dependent  on  the  charge  of 
conviction  for  the  instant  offense  and 
prior  offenses  (e.g.,  a  prior  robbery 
offense  tvsulting  in  a  state  robbery 
conviction  pursuant  to  a  plea  agreement 
for  a  sentence  of  probation  counts  as  a 
prior  conviction  of  a  crime  of  violence, 
but  a  prior  robbery  offense  resulting  in 
negotiated  plea  to  a  grand  larceny 
charge  and  imposition  of  a  ten  year 
prison  term  does  not  cotmt  as  a  prior 
conviction  of  a  crime  of  violence.  Tlius. 
differences  ta  [^ea  negotiation  practices 
among  state  courts  can  affect  whether 
the  career  offender  provision  applies 
and  restilt  ta  a  very  large  difference  ta 
the  guiddine  range);  (4)  the  disttaction 
between  the  criminal  records  of 
offenders  with  a  criminal  history 
Category  VI  and  those  who  are  career 
offenders  Is  insufficient  to  warrant  such 
large  differences  ta  the  resulting 
sentence;  (5)  the  sentences  are  longer 
than  are  needed  for  incapacitation,  and 
therefore  waste  prison  space,  which  is 
in  short  supply  and  could  be  better  used 
for  other  offenders;  (8)  prisons  are  not 
equipped  to  house  the  aged  offenders 
who  will  be  incarcerated  as  a  result  of 
this  guideline;  and  (7)  acceptance  of 
responsibility  has  no  impact  on  the 
guideltae  range,  thus  discouraging  guilty 
pleas. 
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Critics  assert  that  the  flaw  ta  the 
current  guideltae  is  that  it  embodies  an 
overly  literal  reading  of  28  U.S.C.  994(h). 
Senator  Kennedy,  the  origtaal  author  of 
this  statutory  directive,  has  recentiy 
observed  that  specific  directions  to  the 
Commission  must  be  read  ta  conjunction 
with  the  general  tastnictions  to  the 
Commission  ta  the  Sentencing  Reform 
Act  in  order  to  avoid  unjust  results.  The 
Senator  singled  out  Z8  U.S.C  994(h)  as 
one  provision  susceptible  to  producing 
inadvertently  unjust  or  anomalous 
results. 

The  Commission  Is  considering 
whether  and.  if  so,  how  to  revise  the 
Career  Offender  guideltae.  Three 
options  have  been  preliminarily 
proposed  The  first  two  would  create  8 
new  criminal  history  category.  Category 
Vn.  for  career  offenders;  the  sentence 
would  be  tied  to  the  offense  level  for  the 
underlying  offense.  The  third  is  similar 
to  the  current  approach,  but  would 
eliminate  all  judicial  discretion. 

Under  option  1.  the  sentences  would 
start  oat  5  levels  higher  tlian  for 
Crimtaal  History  Category  VL  and 
generally  would  be  about  2  to  4  years 
longer  than  for  Category  VL  However,  at 
high  offense  levels,  whov  sentences 
exceed  10  years,  category  VH  would 
gradoally  merge  with  Category  VL  lo 
addition.  Category  VII  wotdd  not  apply 
if  Category  VI  would  suffice  to 
tacarcerate  the  defendant  beyond  the 
age  of  50,  because  [1)  criminal  careers 
generally  do  not  extend  beyond  the  age 
of  50.  but  if  they  da  the  offenses 
committed  tend  to  be  less  serious  than 
those  committed  by  yoimger  offenders: 
and  (2)  criminality  is  not  a  good 
predictor  of  future  criminality  be)rond 
10-15  years.  This  proposal  represents  a 
first  attempt  to  make  more  e^cient  use 
of  the  career  offender  provision  for 
incapacitation,  while  giving 
considerable  weight  to  the  seriousness 
of  the  crime(s)  committed. 

Under  option  2.  the  sentences  would 
simply  be  approximately  double  those 
for  criminal  history  Category  VL  Thus, 
the  sentences  for  career  offenders  would 
depend  only  on  the  seriousness  of  the 
underlying  offense  conduct  At  high 


offense  levels,  the  sentences  quickly 
reach  30  years  to  life.  The  sentencing 
ranges  for  options  1  and  2  would  be  as 
follows: 


Category  VII 


-■     T- 

Op«ionl 

Op(ion2 

1 

9-15 
12-16 
16-22 
20-26 

28-35 

32-40 
36-45 
40-50 
44-55 

46-60  : 

52-66  1 

56-70 

61-76 

66-82 

72-80 

60-100 

88-110 

96-120  1 

104-130  1 

112-140  1 

120-150 

130-162 

140-175 

150-187 

160-200 

170-212 

180-225 

190-237 

20O-2S0 

212-266 

224-280 

240-300 

262-327 

292-365  1 

324-406 

360«* 

360-aa 

360«a 

380«a 

3eo«» 

360«» 
tie 

15-21 

9 

16-24. 

a 

21-27 

A 

24-30 

S 

27-33 

A 

30-37 

7 

33-41 

H 

37-46. 

B 

41-51 

in 

46-57 

11 

51-63 

1? 

57-71 

ia 

83-78. 

14 

70-87 

IS 

77-06. 

i« 

64-105 

17 

62-115 

IA 

tOO-125. 

1Q 

110-127 

PO 

120-150. 

>1 

130-162. 

y> 

140-175 

9^ 

151-186 

94 

166-206. 

?f> 

26. -_ 

?7 

195-24& 
210-262^ 

9ft 

235-293. 

9Q 

262-327 

!» 

292-365 

ni 

324-406. 

.■w 

300  ■• 

M 

3e04le. 

34  _    

380«a 

?A 

36010 

37 

3eoai«. 

^     ,              

3eo«a. 

M 

380ato 

411 

380ata 

41 

3eo«». 

49 

38oai«. 

A\ 

Ms. 

Option  3  would  be  like  the  current 
guideltae,  except  that  the  sentence 
would  always  be  set  at  the  statutory 
maximum. 

Illustrations  of  the  effect  of  the  current 
guideline  and  of  these  three  options 
follow: 


One 

Two 
Ona 
Ona 
Two 
One 


unamwd  bank  rotatMry.  wOh  Mriouslniury. 


anned  bark  miUmtm.. 


*TIm  ma  of  I 
(Ututory  IIIHI1IIII  Sdt  •  ilBaU  coaat  i 
oonvtcDon*  oo  muJtlpk  count*. 


tlk«r»«Mla< 


Sate 
Sato 


tad  olcr  fwpn,  no  In0  _ 
UA  Prop.  (amiKl)- 
of  heroin  •  (10  9ania)_ 
o<  heron '(too  grama)- 


mjuiy. 


Current 


•210-262 

210-262 

210-262 

>  282-327 

262-327 

< 262-327 

'  100-126 

'  151-188 

262-327 

36&4ito 


CtfrerM 
categofy  VI 


Opaon  1 


Options 


OpaonS 


-t- 


63-78 
77-96 
92-115 
64-105 
100-125  I 
130-182 
77-06  ! 
77-86  I 
46-67  I 
120-150  I 


96-120 
112-140 
130-162 
120-150 
140-175 
160-200 
112-140 
112-140 
72-aO 
160-200 


110-127 
130-162 

151-166  ' 
140-175  I 
166-205  I 
195-245  I 
'  130-162 
130-162 

eo-i04 1 
i96-»e  1 


240 
240 
240 
300 

30O 
300 

120. 
180 
360 


n82 
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a«f«nl 


'(1 

I  (100 


Cwram 


VI 


1 

Opton  1  Op«on2 


Op«on3 


36a«« 


210-262 
324-406 


224-200 
324-«05 


M(y*tm 


Amumm  at  imM  on*  pnor  drug  traMcMng  (xnwtcaow.  ci>»«rl—  MMukyy  mmxtmuim  (and  hanoa  kst  and  tu*  odurma)  ara  kmar. 


The»e  options  merely  illuatrale 
pouible  approachea  that  could  be 
employed,  and  are  published  to  help 
focua  comment.  The  Commission  solicits 
comment  addressing  the  purposes 
undoriying  28  LI  S  C.  «K(h),  the  extent  of 
the  Commission's  authority  Ln 
Implementing  it.  whether  this  guideline 
should  be  revised  at  this  time,  and  how 
best  to  do  so. 

244  Proposed  AmendinenL  The 
Commentary  to  |  4fil  1  captioned 
"Application  Note'  is  amended  by 
Inserting  as  a  new  Note; 

"2.  OfTerua  Statutory  Maxioaum'  refers  to 
tha  maximum  tarm  of  imprlsonmant 
suthoruad  for  tha  offense  of  c»nvlctiun  that 
la  a  crime  of  violanca  or  aarloua  dru^  offenae. 
If  mora  than  one  count  of  convtction  la  of  a 
aima  of  vtoianca  or  oontroUad  subatance 
ofTanaa.  uaa  tha  maximum  authorizad  term  of 
tmprlaonmanl  for  tha  count  that  authorliea 
tha  graataal  maxlmom  term  of 
Imprlsonnian  I ." . 

and  In  the  caption  by  deleting  "Note" 
and  Inserting  In  lieu  thereof  "Notes". 

The  Commentary  to  |  4Bl  1  captioned 
"Background"  Is  amended  by  deleting 
"128  Cong.  Rec  12792.  97th  Cong..  2d 
Seaa.  (1962)  (Career  Criminals' 
amendment  No.  13  by  Senator 
Kennedy),  1Z796  (explanation  of 
amendment),  and  129798  (remarks  by 
Senator  Kennedy)"  and  inserting  in  lieu 
thereof  '•128  Cong  Rec.  28,  511-12  (1982) 
(text  of  Career  Criminals  amendment 
by  Senator  Kennedy).  28,  515  (bnff 
summary  of  amendment).  28.  517-18 
(statement  of  Senator  Kennedy) ". 

Reason  for  Amendment.  The  purposes 
of  this  amendment  are  to  clanfy  the 
operation  of  the  guideline,  and  to 
provide  a  citation  to  the  more  readily 
available  edition  of  the  Conj^ressional 
Record. 

§  4Bl  2    Definitions 

245  Proposed  Amendment  Section 
4Bl  2  IS  amended  tiy  deletinj^    is  defined 
under  18  U  S  C.  1ft"  and  inserting  in  lieu 
thereof 

"means  any  offense  under  federal  or 
state  law  punishalile  by  impnsonment 
for  a  term  exceedinx  one  year  lh.it  — 

(i)  has  as  an  element  the  use, 
attempted  use.  or  threatened  use  of 
physical  force  against  the  person  of 
another,  or 

(ii)  Is  burglary  of  a  dwelling,  arson,  or 
extortion,  involves  use  of  explosives,  or 


otherwise  Involves  conduct  that 
presents  a  serious  potential  risk  of 
physical  Injury  to  another". 

Section  4B1.2  is  amended  by  deleting 
"identified  in  21  U.S.C  841.  845(b).  856, 
952(a).  955.  955(8).  959:  and  similar 
ofTenaes"  and  inaerting  in  lieu  thervof: 

"under  a  federal  or  state  law  prohibiting 
the  manufacture.  Import  export,  or 
distribution  of  a  controlled  substance  (or 
a  counterfeit  substance)  or  the 
posseaalon  of  a  controlled  substance  (or 
a  counterfeit  substance)  with  intent  to 
manufacture.  Import  export  or 
distribute". 

The  Commentary  to  |  4B1.2  captioned 
"Application  Notes'  Is  amended  by 
deleting: 

~1   'Criina  of  violence'  la  defined  in  18 
U  S.C  10  to  mean  an  ofTenaa  that  has  aa  an 
clement  tha  uaa.  attempted  use.  or  threatened 
uaa  of  phjrsical  force  agalnat  tha  person  or 
property  of  another,  or  any  other  oQense  that 
la  a  fakiny  and  that  by  Its  nature  Invoivea  a 
aubatantlal  nak  that  physical  force  againat 
the  person  or  piroperty  of  another  may  be 
uaad  in  committing  the  ofTenae.  The 
Cominisston  Interprets  thu  as  follows: 
murder,  manslaughter,  kidnapping, 
antravated  assault  extortionate  extension  of 
credit,  fordbla  sax  ofTensaa,  araon.  or 
robbery  are  covered  by  this  provision.  Other 
orTenaea  are  coverad  only  If  the  conduct  for 
which  the  defendant  was  specifically 
convicted  meets  the  atxive  definition.  For 
example,  conviction  for  an  escape 
accompbahed  by  force  or  threat  of  injury 
would  be  covered;  conviction  for  an  escape 
by  stealth  would  not  be  covered  Conviction 
for  burglary  of  a  dwelling  would  be  covered; 
convicUon  for  burglary  of  other  structures 
would  nol  tie  covered 

2.  t^ontrolled  substance  offense  includes 
any  federal  or  (tale  offense  that  is 
substantidlly  similar  to  any  of  those  listed  in 
subsection  (2)  of  the  guideline  These 
offenses  Include  manufactunng.  importinf{, 
distnbutin^.  dispensing,  or  possessing  with 
intent  to  manufacture,  import,  diBtnbute,  or 
dispense,  a  controlled  substance  (or  a 
counterfeit  subglance)  This  definilion  also 
Includes  aiding  and  abetting,  conipinng,  or 
atlempling  to  commit  such  offenses,  and 
other  offenses  that  are  substantmlly 
equivalent  to  the  offense*  listed.". 

and  inserting  in  lieu  thereof  the 
following: 

"1   The  terms  crime  of  violence'  and 
'controlled  substance  offense  include  aiding 
snd  abetting,  conspiring,  and  attempting  to 
commit  such  offenses. 


2.  "Crime  of  violence'  includes  murder, 
manslsughter,  kidnapping,  aggravated 
assault,  fordbla  sex  offenses,  robbery,  arson, 
extortion,  extortionate  extension  of  credit 
and  burglary  of  a  dwelling.  Other  offenses 
are  included  where  (A)  that  offense  has  as  an 
element  the  use.  attempted  use,  or  threatened 
use,  of  physical  force  against  the  person  of 
another,  or  [B]  the  conduct  set  forth  in  the 
count  of  which  the  defendant  was  convicted 
included  use  of  explosives  or.  by  its  nature, 
presented  s  serious  potential  risk  of  physical 
ln)ury  to  another,". 

The  Commentary  to  {  4B1.2  captioned 
"Application  Notea"  ia  amended  in  Note 
4  by  deleting  "S  4A1.2(e)  (Applicable 
Time  Period).  I  4A1.2(h)  (Foreign 
Sentences),  and  \  4Al.2(j)  (Expunged 
Convictions)"  and  Inserting  In  lieu 
thervof  "|  4A1.2  (Definitiona  and 
Instructions  for  Computing  Criminal 
History)",  and  by  deleting  "Also 
applicable  ia  the  Commentary  to  I  4A1.2 
pertaining  to  invalid  convictions.". 

Reason  for  Amendment  The  purpose 
of  thia  amendment  is  to  clarify  the 
coverage  of  this  guideline. 

Additional  Explanatory  Statement- 
Experience  has  demonstrated  a  need  to 
clanfy  the  definitions  of  a  crime  of 
violence  and  controlled  substance 
offense  used  in  this  guideline.  The 
proposed  amendment  substitutes 
comparable  but  clearer  definitions  of 
crime  of  violence  and  controlled 
substance  offense.  The  definition  of 
crime  of  violence  is  derived  from  18 
use.  924(e).  In  addition,  the  proposed 
amendment  clarifies  that  all  pertinent 
definitions  and  instructions  in  {  4B1.2 
apply  to  this  section. 

§4B13     Criminal  Livelihood 

246.  Proposed  Amendment  Section 
4Bl,3  is  amended  by  deleting  "from 
which  he  denved  a  substantial  portion 
of  his  income"  and  inserting  in  lieu 
thereof  "engaged  in  as  a  livelihood  ", 

The  Commentary  to  S  4Bl  3  captioned 
"Application  Note"  Is  amended  by 
deleting  "Note"  and  inserting  m  lieu 
thereof    Notes  ",  and  by  inserting  as  an 
additional  .Note: 

"2.  'Engaged  in  as  a  livelihood'  means 
that  (1)  the  defendant  derived  income 
from  the  pattern  of  criminal  conduct  that 
in  any  twelve-month  period  exceeded 
2.000  times  the  hourly  minimum  wage 
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under  federal  law  (currently  2JXO  X  the 
hourly  minimum  wage  under  Federal 
law  ia  $8,700):  and  (2)  the  totality  of 
circumstancea  shows  that  such  criminal 
conduct  was  the  defendant's  primary 
occupatioa  in  that  twelve-month  period 
(e.g.,  the  defendant  engaged  in  criminai 
conduct  rather  than  regular,  legitimate 
employment  or  the  defendant's 
legitimate  employment  was  merely  a 
front  for  his  criminal  conduct).". 

The  Commentary  to  S  4Bl,3  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting  'This  guideline  is  not 
intended  to  apply  to  minor  offenses.". 

The  Commentary  to  S  4B1.3  captioned 
"Background"  is  amended  by  deleting 
"proportion"  and  inserting  in  Ijeti, 
thereof  "portion". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  provide  a  better 
definition  of  the  intended  scope  of  thia 
enhancement 

Additional  Explanatory  Statement 
Feedback  from  probation  officera  and 
othera  has  pointed  out  that  the  current 
guideline  ia  subiect  to  varying 
interpretation.  Compare,  for  example, 
U.S.  V,  Kerr.  666  F.  Supp.  1174  fW.D. 
Penn.  1988)  with  U.S.  v.  Rivera.  604  F. 
Supp.  1105  (SJ3.  NY  1986).  The  first 
prong  of  the  propoaed  definition  in 
application  Note  2  above  la  derived  hora 
former  18  U.S.C.  3575.  the  provision  from 
which  the  atatutory  instruction 
underlying  this  guideline  (28  U.S.C. 
994(i)(2))  was  Itself  derived. 

Chaptar  Flva,  Part  A— Sentencug  Table 

247,  Proposed  Amendment  Chapter  5. 
Part  A  ia  amended  in  the  Sentencing 
Table  by  deleting  "0-1.  0-2.  0-3.  0-4.  and 
0-5"  wherever  it  appears,  and  inserting 
in  each  instance  "0-8". 

Reason  for  Amendment  This 
amendment  provides  that  the  maximum 
of  the  guideline  range  ia  six  montha 
wherever  the  minimiim  of  the  guideline 
range  is  zero  montha.  Related 
amendment  257  (§  5E4.2). 

Additional  Explanatory  Statement 
The  court  has  discretion  to  impose  a 
sentence  of  up  to  6  months  or  a  $54X)0 
fine  for  a  Class  B  misdemeanor  (Class  B 
or  C  misdemeanors  and  infractions  are 
not  covered  by  the  guidelines:  see 
S  IBl.g).  It  appears  anomalous  that  the 
Commission  guidelines  allow  less 
discretion  for  certain  felonies  and  Class 
A  misdemeanors.  In  fact  in  certain 
cases,  a  plea  to  a  reduced  charge  of  a 
Class  B  misdemeanor  could  result  in  a 
higher  potential  sentence  because  the 
sentence  for  the  felony  or  Class  A 
misdemeanor  might  be  restricted  to  less 
than  6  months  by  the  guidelines.  This 
can  happen  when  the  Sentencing  Table 
provides  a  guideline  range  of  0-1  month. 


0-2  months.  0-3,  0-4,  or  0-5  months. 
These  very  narrow  ranges  are  not 
required  by  statute,  which  allows  a  6 
month  guideline  range  in  such  cases. 

The  Commission  proposes  to  remove 
this  anomaly  by  amending  the  guideline 
table  to  provide  that  whenever  the 
lower  limit  of  the  guideline  range  is  0 
months,  the  upper  limit  of  the  guideline 
range  is  six  months. 

There  is  a  similar  anomaly  in  the  Fine 
Table  at  S  5E4.2.  in  that  the  maximum  of 
the  fine  table  Is,  in  certain  cases,  less 
than  the  $5,000  authorized  for  petty 
offenses.  Providing  a  fine  range  of  $100- 
$5,000  for  an  offense  level  of  3  or  less, 
and  $2S0-$5.000  for  an  offense  level  of  4 
or  5.  would  remove  this  anomaly. 
Moreover,  because  the  guidelines  now 
cover  only  Class  A  misdemeanors  and 
felonies,  an  increase  in  the  minimum 
fine  guideline  to  $100  is  proposed 

§  5B1.3    Conditions  of  Probation 

248.  Proposed  Amendment  Secticm 
5Bl.3(c}  is  amended  by  inaerting 
immediately  before  the  period  at  the  end 
of  the  first  sentence  the  foUowring: 

".  nnieas  the  court  finds  on  the  record 
that  extraordinary  circumstances  exist 
that  would  make  such  a  condition 
plainly  unreasonable,  in  which  event  the 
court  shall  impose  one  or  more  of  the 
other  conditions  set  forth  under  18 
U.S.C.  3563(b)". 

Reason  for  Amendment  TTie  purpose 
of  this  amendment  is  to  conform  the 
guidehne  to  a  statutory  revision. 

249.  Proposed  Amendment  Section 
5Bl.3(a)  is  amended  by  inserting  at  the 
end  "The  court  shall  aiso  impose  a 
condition  that  the  defendant  not  possess 
illegal  controlled  substances.  18  U.S.C. 
35€a(a)(3).". 

Section  SBlJ  is  amended  by  inserting 
the  following  as  Conunentaiy: 

"CoBmeokaiT 

A  broader  forai  of  the  oooditioa  required 
under  18  US.C.  3S63(a)(3)  (perUining  to 
[lossession  of  controlled  substances  is  set 
forth  as  recommended  cooditioa  (7)  at 
Section  5B1.4  (Recommended  Coaditioos  of 
FVobatlon  and  Supervised  Release).". 

Reason  for  Amendment  This 
amendment  references  a  mandatory 
condition  of  probation  added  by  secbon 
7307  of  the  Omnibus  Anti-Drug  Abuse 
Act  Related  amendment  253  (§  5D3.3). 

§  5C2. 1    Imposition  of  a  Term  of 
Imprisonment 

250.  Proposed  Amendment  Section 
5C2.1(e)  is  amended  by  deleting  "Thirty 
days"  and  inserting  in  lieu  thereof  "One 
day",  by  deleting  "one  month  "  wherever 
it  appears  and  inserting  in  lieu  thereof  in 
each  instance  "one  day",  and  by 


deleting  "One  month  "  and  inserting  in 
lieu  thereof  "One  day". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  enhance  tl^ie 
internal  consistency  of  the  guidelines 

Chapter  Five.  Parts  C  D.  E.  and  F 

251.  Proposed  Amendment:  Sections 
5C2.1.  5D3.1,  5D3Z  5D3.3,  5E4.1,  5E4.Z 
5E4.3.  5E4.4.  5F5.1.  5F5.Z  5F5J.  5F5  4. 
and  5F5.5  are  amended  by  deleting  the 
number  immediately  following  each 
letter  in  the  section  and  inserting  in  lieu 
thereof  "1"  in  each  instance. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

§ 5D3.3    Conditions  of  Supenised 
Release 

252.  Proposed  Amendment  Section 
5D3J  is  amended  by  deleting  subsection 
(b)  and  inserting  in  lieu  thereof  the 
following: 

"(b)  The  court  may  impose  other 
conditions  of  supervised  release,  to  the 
extent  that  such  conditions  are 
reasonably  related  to  (1)  the  nature  and 
circumstances  of  the  offense  and  the 
history  and  characteristics  of  the 
defendant  and  (2)  the  need  for  the 
sentence  imposed  to  afford  adequate 
deterrence  to  criminal  conduct  to 
protect  the  public  from  further  crimes  of 
the  defendant  and  to  provide  the 
defendant  with  needed  educational  or 
vocational  training,  medical  care,  or 
other  correctional  treatment  in  the  most 
effective  manner.  18  U3.C  3553(a)(2) 
and  3583(d).". 

Reason  for  Amendment  Tlie  purposes 
of  this  amendment  are  to  clarify  the 
guideline  and  conform  it  to  the  statute 
as  amended  by  Section  7106  of  the 
Omnibus  Anti-Drug  Abuse  Act  of  1988. 

253.  Proposed  Amendment  Section 
5D3.3(a)  is  amended  by  inserting  at  the 
end  "Die  (xnirt  shall  also  impose  a 
condition  that  the  defendant  not  possess 
illegal  controlled  substances.  18  U.&C. 
3563(a)(3).". 

The  Commentary  to  5D3.3  captioned 
"Background"  is  amended  by  inserting 
as  the  last  sentence:  "A  broader  form  of 
the  condition  required  under  18  U5.C. 
3563(a)(3]  (pertaining  to  possession  of 
controlled  substances)  is  set  forth  as 
recommended  condition  (7)  at  Section 
5B1.4  (Recommended  Conditions  of 
Probation  and  Super\'ised  Release).". 

Reason  for  Amendment  This 
amendment  references  a  mandatory 
condition  of  supervised  release  added 
by  section  7307  of  the  Omnibus  AnO- 
Drug  Abuse  Act  of  1988.  Related 
amendment  249  (§  5B1.3] 
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§  SE4  1    Realitution 

254.  Proposed  Amendment:  Section 
6E4.1  Is  amended  by  iriAerting  the 
following  as  an  additional  lubsection: 

"(c)  With  the  consent  of  the  victim  of 
the  offense,  the  court  may  order  a 
defendant  to  p«i^onn  services  for  the 
benefit  of  the  victim  in  heu  of  monetary 
restitution.  18  II  SC.  3e63(b)(4). ' 

Reason  fur  Amendment:  The  purpt)8e 
of  this  amendment  is  to  insert  lanf^utif^e 
previously  contained  In  \  5F5.3<h)  where 
it  had  been  erroneously  placed.  Related 
amendment:  281  (|  5F5.3). 

255.  Proposed  Amendment  Section 
5E4.1  Is  amended  In  the  Commentary 
entitled  "Bacliground "  by  deleting: 

"See  S.  Rep  No.  225.  98th  Cong  ,  1st 
Sess.  95-98.".  and  inserting  in  lieu 
thereof: 

"See  18  use.  3563<b)(.1)  as  amended 
by  Section  7110  of  Pub  L  No.  100-690 
(1988).". 

RtKJSon  for  AmendmruL-  This 
amendment  replaces  a  refert-nte  to 
legislative  history  with  a  citation  to  a 
revised  statute   Slection  7110  of  lh»" 
Omnibus  An tl  Drug  Abuse  Act  of  1988 
confirms  the  authonty  of  a  sentsnclng 
court  to  impose  restitution  as  a 
condition  of  probation.  Previously.  su(Ji 
authority  was  inferred  from  18  II  S  C. 
3583(b)(20)  (defendant  may  be  (irdtTvd 
to  "satisfy  such  other  conditions  as  lh« 
court  may  impKise")  and  from  legislative 
history 

D  5E4.J     Fines  for  Indivnhial 
Defvnifants 

256.  Prt'posed  AmendmenL  Section 
5E4.2|a)  IS  amended  by  ileletin^ 

"If  the  guideline  for  the  offens*-  in 
Chapter  Two  prescribes  a  diffen-nl  rule 
for  imposing  fines,  that  rule  takf-s 
precedence  over  this  subsection". 

Section  5K4  2(b)  is  amended  by 
inserting  at  the  end  the  following 
additional  sentence 

"If.  however,  the  guideline  for  the 
offense  m  Chapter  Two  pnivules  a 
specific  rule  for  imposing  a  fine,  that 
rule  takes  precedence  over  subsection 
(c)  of  this  section. '. 

Re^ls^>ll  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  The  last  sentence  of  current 
I  .5E4.2(a)  IS  in  the  wrong  place  This 
amendment  moves  the  content  of  this 
sentence  to  subsection  (b|  where  it 
belongs. 

257.  Proposed  Amendment.  Siecfion 
5E4.2(c)(3|  IS  amended  by  deleting: 

1  tZS  t2S0 

I-)  tioo  titno 

*~i  tzao  t2.5(xi. 

and  inserting  In  lieu  thereof: 

3  and  t)«low , tia>-$S.0OO 

4-4 $25O-«5.000" 


Reason  for  AmendmenL  This 
amendment  revises  the  fine  table  for 
offense  levels  S  and  below.  Related 
amendment:  247  (Chapter  Five.  Part  A). 

Additional  Explanatory  Statement- 
Set  additional  explanatory  statement  at 
the  proposed  amendment  to  Chapter 
Five.  Part  A  (amendment  247). 

258.  Fines  and  Cost  of  Imprisonment 
The  guidelines  require  the  court  to 
impose  a  fine  on  every  defendant  who 
possesses  the  ability  to  pay  or  is  likely 
to  become  able  to  pay.  The  court  Is 
requ'red  to  impose  an  additional  fine 
sufficient  to  reimburse  the  government 
for  the  cost  of  imprisonment,  probation 
or  supervised  release.  The  Commission 
solicits  public  comment  concerning  the 
appropriateness  of  these  provisions.  Of 
particular  interest  is  the  manner  in 
which  the  fine  guidelines  have  been 
applied  during  the  year  that  the 
guidelines  have  been  in  effect.  Public 
comment  on  these  subjects  will  also 
assist  the  Commission  to  fulfill  its 
statutory  mandate  to  study  the 
feasibility  of  requiring  defendants  to  pay 
for  the  cost  of  punishment  (Section  7301 
of  the  Omnibus  Anti-Drug  Abuse  Act  of 
1988) 

ij  5E4.  J    Special  A  ssessmen  ts 

259  Proposed  Amendment:  The 
Commentary  to  Section  5F-4.3  captioned 
"Background"  is  amended  m  the  first 
paragraph  by  inserting  at  the  end: 

"Under  the  Victims  of  Crime  Act,  as 
amended  by  section  7085  of  the 
Omnibus  Anti  Drug  Abuse  Act  of  1988. 
the  court  is  required  to  impose 
assessments  in  the  following  amounts 
with  respect  to  offenses  committed  on  or 
after  November  la  1988. 

Individuals 

$5.  if  the  defendant  is  an  individual 
convicted  of  an  infraction  or  a  Class  C 
misdemeanor. 

$10.  if  the  defendant  is  an  individual 
convicted  of  a  CMass  B  misdemeanor. 

$25.  if  the  defendant  is  an  individual 
convicted  of  a  Class  A  misdemeanor. 

$50.  if  the  defendant  is  an  individual 
convicted  of  a  felony. 

Organizations: 

$50.  if  the  defendant  is  an 
organization  convicted  of  a  Class  B 
misdemeanor 

$125.  if  the  defendant  is  an 
organization  convicted  of  a  Class  A 
misdemeanor  and 

$200.  if  the  defendant  is  an 
organization  convicted  of  a  felony.  18 
use.  3013". 

and  in  the  second  paragraph  by  deleting 
"The  Act  requires  the  court"  and 
inserting  in  lieu  thereof  "With  respect  to 
offenses  committed  prior  to  November 
18,  1988,  the  court  is  required". 


Reason  for  Amendment  The  purpose 
of  this  amendment  la  to  conform  the 
commentary  to  the  statute  as  amended 
by  Section  7085  of  the  Omnibua  Anti- 
Drug  Abuse  Act  of  1988. 

§  5F5.2    Home  DetenUon 

280.  Use  of  Home  Dentention  as  an 
Alternative  to  Imprisonment  Section 
7305  of  the  Omnibus  Anti-Drug  Abuse 
Act  of  1988  provides  that  home 
detention  may  be  Imposed  as  a 
condition  of  probation,  parole  and 
supervised  release,  but  only  as  an 
alternative  to  incarceration.  The 
guidelines  do  not  permit  home  detention 
to  be  imposed  as  a  substitute  for 
imprisonment  (see  S  5C2.1(e)  and 
Application  Note  5  of  the  Commentary 
to  S  5C2.1).  The  Commission  seeks 
public  comment  on  the  question  of 
whether  the  policy  reflected  in  the 
existing  guidelines  should  or  should  not 
be  revised  to  accomodate  the  provision 
in  S  7305  in  light  of  the  existing  guideline 
distinction  between  home  detention. 
community  or  intermittent  confinement, 
and  imprisonment.  Comment  would  also 
be  welcomed  on  the  question  of  whether 
home  detention,  if  substituted  for 
imprisonment,  should  be  done  so  as  an 
exact  equivalent  (i.e.,  one  day  for  one 
day),  or  if  some  different  ratio  is 
appropriate,  and  whether  electronic 
monitoring  should  be  required  to 
supplement  probation  officer 
enforcement  of  this  condition.  F'inally. 
comment  is  invited  on  the  question  of 
whether  home  confinement  should  be 
limited  to  certain  categories  of  offenses 
and  offenders. 

§ 5l-'5  J     Cumnnuuty  Service 

281.  Proposed  Amendment  Section 
5F5  3(a)  is  amended  by  deleting  "(a)". 
and  by  inserting  "and  sentenced  to 
probation"  immediately  following 
"felony". 

Section  5F"5.3(b)  is  amended  by 
deleting: 

"(h)  With  the  consent  of  the  victim  of 
the  offense,  the  court  may  order  a 
defendant  to  perform  services  for  the 
benefit  of  the  victim  in  lieu  of  monetary 
restitution.  18  U.S.C.  3863(b)(4).". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  correct  an 
erroneous  statement  in  S  5F5.3(a)  and  to 
remove  \  5F5.3(b)  which  deals  with 
restitution  and  not  community  service 
and,  thus,  should  appear  at  t  5E4.1.  A 
related  amendment  inserts  the  deleted 
language  at  {  5E4.1  (Restitution). 
Related  amendment:  254  ({  5E4  1). 


§  5F5.4    Order  of  Notice  to  Victims 

282.  Proposed  Amendment  The 
Commentary  to  §5F5,4  captioned 

"Background"  is  amended  by  deleting: 

The  legislative  history  indicates  that, 
although  the  sanction  was  designed  to 
provide  actual  notice  to  victims,  a  court  might 
properly  limit  notice  to  only  those  vjctitns 
who  could  be  most  readily  identified,  if  to  do 
otherwise  would  unduly  prolong  or 
complicate  the  sentenciog  process.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  delete  an 
unnecessary  statement  that  could  be 
subject  to  misinterpretation. 

§  5F5.5    Occupational  Restrictions 

283.  Proposed  Amendment  Section 
5F5.5(a)  is  amended  by  deleting: 

"(2)  there  is  a  risk  that  absent  such 
restriction,  the  defendant  will  continue 
to  engage  in  unlawful  conduct  similar  to 
that  for  which  the  defendant  was 
convicted;  and 

(3)  imposition  of  such  a  restriction  is 
reasonably  necessarj'  to  protect  the 
public". 

and  Inserting  In  lieu  thereof: 

'(2)  imposition  of  such  a  restriction  is 
reasonably  necessary  to  protect  the 
public  because  there  is  reason  to  believe 
that,  absent  such  restriction,  the 
defendant  will  continue  to  engage  in 
unlawful  conduct  similar  to  that  for 
which  the  defendant  was  convicted.". 

and  by  inserting  "and"  at  the  end  of 
subsection  (a](l]. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  tfie 
guideline. 

§  5G1.1    Sentencing  on  a  Single  Count 
of  Conviction 

284.  Proposed  Amendment  Section 
5Gl.  1  and  the  accompanying 
Commentary  are  amended  by  deleting: 

"(a)  If  application  of  the  guidelines  results 
in  a  sentence  above  the  maxunum  authorized 
by  statute  for  the  offense  of  conviction,  tlie 
statutory  maximum  shall  be  the  guideline 
sentence. 

(b)  If  application  of  the  guidelines  results  in 
a  sentence  below  the  minimum  sentence 
required  by  statute,  the  statutory  minimum 
shall  be  the  guideline  sentence. 

(c)  in  any  other  case,  the  sentence  imposed 
shall  be  the  sentence  as  determined  from 
application  of  the  guidelines. 

Commentary 

If  the  statute  requires  imposition  of  a 
sentence  other  than  that  required  by  the 
guidelines,  the  statute  shall  control.  The 
sentence  imposed  should  be  consistent  with 
the  statute  but  as  dose  as  possible  to  the 
guidelines.",  and  Inserting  in  Ueu  thereof: 

"(a)  Where  the  statutorily  authorized 
maximum  sentence  is  less  than  the  minimum 
of  the  applicable  guideline  range,  the 


statutorily  authorized  maximum  sentence 
shall  be  the  guideline  sentence. 

(b)  Where  a  statutorily  required  minimum 
sentence  is  greater  than  the  maximum  of  the 
applicable  guideline  range,  the  statutorily 
required  minimum  sentence  shall  be  the 
guideline  sentence. 

(c)  In  any  other  case,  the  sentence  may  be 
imposed  at  any  point  within  the  applicable 
guideline  range,  provided  that  the  sentence — 

(1)  is  not  greater  than  the  statutorily 
authorized  maximum  sentence,  and 

[2]  is  not  less  than  any  statutorily  required 
minimum  sentence. 

ComniMfitary 

This  section  describes  liow  the  statutorily 
authorized  maximum  sentence,  or  a 
statutorily  required  minimum  senience.  may 
affect  the  determination  of  a  sentence  under 
the  guidelines.  For  example,  if  the  applicable 
guideline  range  is  51-63  months  and  the 
maximum  sentei>ce  authorized  by  statute  for 
the  offense  of  conviction  is  48  months,  the 
sentence  required  by  the  guidelines  under 
subsection  (a)  is  48  months;  a  sentence  of  less 
than  48  months  would  be  a  guideline 
departure.  If  the  apphcabie  guideline  range  is 
41-51  months  and  there  is  a  statutorily 
required  minimum  sentence  of  80  months,  the 
sentence  required  by  the  guidelines  under 
subsection  (b)  is  80  months;  a  sentence  of 
more  than  60  months  would  be  a  guideline 
departure.  If  the  applicable  guideline  range  Is 
51-63  months  and  the  maximum  sentence 
authorized  by  statute  for  the  offense  of 
convicbon  is  60  months,  the  guideline  range 
Is  restricted  to  51-60  months  under 
subsection  (c).". 

Reason  for  Amendment  TTie  purpose  of 
this  amendment  Is  to  clarify  the  guideline. 

§  5Gl^    Sentencing  on  Multiple  Counts 
of  Conviction 

265.  Proposed  Amendment  The 
Commentary  to  {  5G1.2  is  amended  by 
inserting  the  following  as  an  additional 
paragraph  immediately  following  the 
first  paragraph: 

This  section  applies  to  multiple  counts  of 
conviction  (1)  contained  in  the  same 
mdictment  or  information,  or  (2)  contained  in 
different  indictments  or  informations  for 
which  sentences  are  to  be  imposed  at  the 
same  time  or  in  a  consolidated  proceeding.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  that  this 
guidehne  applies  in  the  case  of  separate 
indictments  that  are  consolidated  for 
purposes  of  sentencing. 

286.  Proposed  Amendment  The 
Commentary  to  S  5G1.2  is  amended  in 
the  second  paragraph  by  deleting  "any 
combination  of  concurrent  and 
consecutive  sentences  that  produces  the 
total  punishment  may  be  imposed"  and 
inserting  In  lieu  thereof  "consecutive 
sentences  are  to  be  imposed  to  the 
extent  necessary  to  achieve  the  total 
punishment.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 


§5C1.3    Convictions  on  Counts  Related 
to  Unexpired  Sentences 

2ff7.  Proposed  Amendment  Section 
5G1.3.  and  the  Commentary  thereto,  is 
deleted  in  its  entirety  as  follows: 

"§  5C1.3    Convictions  on  Counts  Related  to 
Unexpired  Sentences 

If  at  the  time  of  sentencing,  the  defendant 
IS  already  serving  one  or  more  unexpired 
sentences,  then  the  sentences  for  the  uislant 
offensels)  shall  run  consecutively  to  such 
unexpired  senter.ces,  unless  one  or  more  of 
the  instant  oflenscs^ti  arose  oui  of  the  »am« 
transactions  or  occurrence*  a*  the  unexpired 
sentences.  In  the  latter  case,  such  instant 
sentences  and  the  unexpired  sentences  shall 
run  concurrently,  except  to  the  extent 
otherwise  rpquired  by  law. 

Commwntafy 

Tins  section  reflects  the  statutory 
presumption  that  sentences  imposed  at 
different  times  ordinarily  run  consecutively 
See  18  U5.C  a564|a).  Thi»  presumpUom  does 
not  apply  when  the  new  counts  arise  out  of 
the  same  transaction  or  occurrence  as  a  prior 
conviction. 

Departure  would  he  warranted  when 
independent  prosecutions  produce 
anomalous  results  that  circumvent  or  defeat 
the  intent  of  the  guidelines.". 

and  the  following  mserted  in  lieu 
thereof: 

"§  5C1.3    Imposition  of  a  Sentence  on  a 
Defendant  Serving  on  Unexpired  Term  of 
Imprisonment 

If  the  inslant  offeoae  was  committed  while 
the  defendant  was  serving  a  term  of 
imprisonment  (Including  work  release, 
furlough,  or  escape  status),  the  sentence  for 
the  instant  offense  shall  be  imposed  to  run 
coosecutively  to  the  unexpirad  term  of 
imprisonment 

Cammanlaiy 

Under  this  giudeline,  the  court  shall  impos* 
a  consecutive  sentence  where  the  mstant 
offense  (or  any  part  thereof)  was  committed 
wrhile  the  defendant  was  serving  an 
unexpired  term  of  imprisonment.". 

Reason  for  Amendment  This 
amendment  provides  a  requirement  for  a 
consecutive  sentence  for  the  instant 
offense  when  the  instairt-offense  was 
committed  while  tliC  defendant  was 
serving  a  term  of  imprisoiunent. 

Additional  Explanatory  Statement 
This  amendment  specifies 
circumstances  in  which  a  consecutive 
sentence  is  required.  Erroneous 
language  in  the  Commentary  to  this 
guideline  concerning  18  U.S.C.  3584(a)  is 
deleted.  The  Commission  seeks 
comment  as  to  what  approach  should  be 
taken  concerning  sentences  imposed  at 
different  times  not  covered  by  the 
revised  provision. 
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upon  continued  involvement  in  criminal  Additional  Explanatory  Statement  '^  J|  S  C.  1504               2)l.r. 

activities  and  as«tH;i«tton  with  DesiKnation  of  this  section  as  s  policy  ••lancr'!^ ^fjr 
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Appendix  A  is  amended  in  Uie  line 
beginning  "18  U.S.C.  1028"  by  inserting 
"21.1.2.  2L2  1.  2L2.3  immediately 
following  "2F2.2". 

Hpobon  for  Amendment:  The  purpose 
of  this  amendment  is  to  make  the 
st;itulory  index  more  comprehensive. 

280.  Proposed  Amendment:  Appendix 
A  id  amended  in  the  line  beginning  "18 
U.S.C  1854  ■  by  deleting  ",  2B2.3 ". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  delete  an 
incorrect  reference. 

281.  Proposed  Amendment  Appendix 
A  is  amended  by  inserting  the  following 
statute  m  the  appropriate  place 
according  lo  statutory  title  and  section 
number: 

•21  use 2D1.10". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  make  the 
Stiifutory  Index  more  comprehensive. 
Related  amendment:  98  (5  2D1.10). 

282.  Proposed  Amendment  Appendix 
A  is  amended  on  the  line  beginning  "18 
use.  1464'  by  deleting  "5  2G3.1'  and 
inserting  in  lieu  thereof  "J  2G3.3"  and 
by  inserting  the  following  statute  in  the 
appropriate  place  according  to  statutory 
title  and  section  number 

•18  U.S.C.  1468  and  203.3". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  reflect  the 
creation  of  a  new  guideline.  Related 
amendment:  128  (j  2G3.3). 

283.  Proposed  Amendment  Appendix 
A  is  amended  by  inserting  the  following 
statute  in  the  appropriate  place 
according  to  statutory  title  and  section 
number 

Comment  date:  April  13, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
■  18  use _ 2251A  2C;2.3'. 

Explanation:  The  purpose  of  this 
amendment  is  to  reflect  the  creation  of  a 
new  offense  guideline.  Related 
amendment:  125  (§  2G2.3). 

284  Proposed  Amendment:  Appendix 
A  is  amended  in  the  line  beginning  "47 
U.S.C.  223'  by  deleting  "47  U.S.C.  223" 


and  inserting  in  lieu  thereof  "47  U.S.C. 
223(b)(1)(A)". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
Statutory  Index  to  the  amendment  to 
S  2G3.2  (Amendment  127). 

285.  Proposed  Amendment  Appendix 
A  is  amended  by  inserting  the  following 
statutes  in  the  appropriate  place 
according  to  statutory  title  and  section 
number 

■18  U.S.C.  709 2F1.1". 

"18  U.S.C.  1480 2G3  1". 

"18  U.S.C.  1486 „ 2G3.1'. 

"18  U.S.C.  1516 211.2", 

"18  U.S.C.  1958 „...  2A2.1.  2E1.4", 

"18  U.S.C.  1959 2E1.3"', 

"49  U.S.C.  1472(c) 2A5.2  •. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  make  the 
Statutory  Index  more  comprehensive, 

288.  Proposed  Amendment  Appendix 
A  is  amended  on  the  line  beginning  "18 
U.S.C.  844(h)"  by  inserting  "(ofTenses 
committed  prior  to  November  18, 1988). 
2K1.7"  immediately  following  "2K1.4". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  reflect  revision 
in  the  offense  covered  by  18  U.S.C. 
&44(h).  Related  amendments:  149 
(J  2K1.4):  152  (5  2K1.7), 

287.  Proposed  Amendment  Appendix 
A  is  amended  in  the  line  beginning  "28 
U.S.C.  7203"  by  inserting  "2S1.3." 
immediately  before  "2T1.2". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  make  the 
Statutory  Index  more  comprehensive. 
Related  amendments:  186  (J  2S1.3);  194 
(5  2T1.2). 

288.  Proposed  Amendment  Appendix 
A  is  amended  in  the  line  beginning  "18 
U.S.C.  1005"  by  inserting  ",  §  2S1.3" 
immediately  following  "2F1.1 ". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  make  the 
statutory  index  more  comphrehensive. 

289.  Proposed  Amendment  Appendix 
A  is  amended  by  inserting  the  following 
statute  in  the  appropriate  place 
according  to  statutory  title  and  section 
number 


*n8  U.aC.  247 „ 2H1  3-, 

•^8  05.0.930 2K2.5' 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  make  the 
statutory  index  more  comprehensive 
Related  amendments:  129  (§  2H1.3):  158 
(5  2K2.5). 

Clerical  Errors  in  References 

290.  Proposed  Amendment  The 
Commentary  to  §  lBl.2  captioned 
"Application  .Notes"  is  amended  in  Note 

3  by  delebng  "at  sentencing)    and 
inserting  in  lieu  thereof  "m  Imposinjj 
Sentence) '. 

The  Commentary  to  $  lBl.3  captioned 
"Application  Notes  "  is  amended  in  Note 

4  by  deleting  "(Assault)"  and  inserting 
in  lieu  thereof  "(Aggravated  Assault) 

The  Commentarj'  to  S  2A5.2  captioned 
"Background  "  is  amended  by  inserting 
"or  Aboard"  immediately  following 
"Materials  While  Boarding", 

The  Introductory  Commentar>  to 
Chapter  2,  Part  B  is  amended  by  deletinj? 
"Order  and". 

The  Commentary  to  S  2R11  captioned 
"Application  Notes"  is  amended  in  Note 
7  by  inserting  ■"Category"  immediately 
following  "Cnminal  History 

The  Commentary  to  S  2T1  4  ceptioned 
""Application  Notes"  is  amended  in  Note 
3  by  inserting  ""Use  of  immediately 
before  "Special  Skill". 

The  Commentary  to  S  3B1.4  is 
amended  by  delebng  ""(Role  in  the 
Offense)"  the  first  time  it  appears  and 
inserting  in  lieu  thereof  '(.Aggravating 
Role)",  and  by  deletiijg  "(Rote  m  the 
Offense)'^  the  second  bme  it  appears 
and  inserting  in  lieu  thereof  •'(Mitigatsng 
Role)". 

The  Commentary'  to  $  3D1.3  captioned 
""Application  Notes"  is  amended  m  the 
last  sentence  of  .Note  4  by  deleting  "l^ss 
or  Damage"  and  inserting  in  lieu  therf-of 
"Damage  or  loss  '. 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  correct  clpncal 
errors  in  various  cross-references 
[FR  Doc.  89-4715  Filed  3-£-89.  8:45  am) 
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ENVtROMMCNTAi.  PROTtCTlOW 
AGENCY 

|OrT«-'«St13:  Fm.-MM-2I 

Pr«manufactur«  Notlc**;  MonlMy 
Statu*  R«f>orl  for  D«c«(nb«r  IMS 

AOntcr:  Rnvtronmental  Protection 
Aj|«ncy  (EPA) 

Notice. 


Section  5(d)(.J)  of  the  Toxic 
Subttancfl  Control  Act  (TSCA)  require* 
KPA  to  iMus  a  list  In  tha  Fadml 
Rafistar  each  month  rvponinfi  the 
premtinufacture  notlcea  (PMNt)  and 
exemption  rwquaat  pending  befor*  the 
Ajiency  and  the  PMNt  and  exemption 
n«quests  for  which  the  review  p«»nod  h«i 
explnxl  since  publication  of  the  IhsI 
monthly  lummary  Thli  la  the  n»p«)rt  for 
December  1M8. 

^4onconfidentlal  portlor\«  of  th«  i*MNi 
and  exemptUHi  request  may  be  wen  in 
the  Public  Reading  Room  S¥r-CAXH  at 
the  address  below  between  8.110  am 
and  4-00  p.m..  Monday  thru  Kndrty 
excluding  legal  holidays 
Afionna:  Written  conunents.  identified 
with  the  document  control  number 
"lOPTS-Mini"  and  the  sp«<:ific  {"MN 
and  exemption  request  number  should 
be  sent  to  Document  Control  (JfTice 
frS-790).  Office  of  Toxic  Substance*. 
RnvirT)nm«<ntrtl  Protection  Agency.  401  M 
Stre«t.  SW  .  Room  an  East  Tower. 
Washington.  IX:  204«0.  (202)  582  3512 

rO«  FUim«ll  MF0MMT10M  CONTACT. 

l^wr«rn<:e  ('ulle«fn.  Premanufarfurf 
Notice  Mani(g»^m»^nl  Bran<;h.  Chi»niii,«l 
Control  Division  fTS-TM).  Office  of 
Toxic  Subs(an<;es.  Knvlronmental 
IVotoclion  AM««n(  y.  Rm   F.  ■611    44)1  M 
Street  SW    Wrt»hinj<ton.  I)<:  ?AHtM)  (21)21 
382   372.'> 

SUrMJIMWMTAMY  tNFOflMATKMl:  I'he 
nidtilhly  (tialus  r»'p«)rt  puliiished  In  the 
Kedaral  Raglatar  as  mqiilrr-d  under 
H*-.  Hon  Md|(.))  of  l"SCA  |m)  SiHt   2m2  (15 
l!SC   2.'i<>4)|.  will  idfntify   (rtli'MN* 
rt'cei^t-d  ituniig  l)ti<:«'mi)«»r.  |h|  PMNs 
received  prt-vious  and  still  uiuier  review 
at  the  end  of  Dei  ernlM-r,  |t  )  I'MNu  fur 
w  hu  h  the  notice  rev  lew  period  Iihs 
riulfd  duniig  I  leceiTiticr  (ill  (  iieniK.il 
*iib»lrtn(.e»  for  which  Kl'A  his  rpct'ivt'd 
a  notice  of  commencemeiil  lo 
mrtniifm;tiin'  duruix  IVtMemlMT.  and  (e) 
("MNs  for  whu  h  the  review  period  has 
t)ee(l  iiu»p«Tu1eii    I'hereftire    the 
December  19«<»  PMN  SIhIu-i  Report  IS 
IxMitg  publishe<i 


Dale   Kebruary  13.  IMd 
Slavan  Nawbuf|-ginn. 

Acting  Otrocior  Informntuw  S4anag»m»nt 
Division.  Office  if  Tn til  Suf^tiini'M». 

Pramanufactur*  Notlca  Monthly  Status 
Raporl  Dacambar  1988 

I   64  I*«KW*Ni  rtcTT  BK  N(»rn>M  and 
KxBMiTinN  Rksh  ►  htm  KurMvm  IhiaiHu 
Tiia  MoMTji 


PMN  No. 


8»-oine 
8»-oin 

aiMJiift 

at»-U204 

8»-0214 
80-0218 
89-0022 
80-0227 
8B-0O37 
ai»-0041 
8IMXM5 


a«Myi72 

88-0179 
80-0180 
80-01 84 
80-0188 
(W.0192 
8»^t« 
80-O2O5 
80-0200 
80-0215 
80-0210 
80-0223 
80-0228 
80-0038 
80-OIH2 


80-0160 
80-On 
80-0177 
80-01 81 

80-01  as 
80-01  as 

80-0193 

80-oaoa 

80-OZ1O 
80-0218 
80-O22» 
80-0224 
80-OZ28 
80-OO3B 
80-0043 


■•-0170 
W-0174 
80-017* 

ao-mti 

80-0190 
SO-4n04 
V-OIOO 
80-0207 
•O-0Z11 

»-on7 

»-0Z21 


•o-ao«o 

W-0Oi4 


II  480  i'mMMAMcrAcrt  ut  .SortcKa 

Rk<  RivRi)  PaavKHMLT  AND  Ktii.l  ruDHi 

KaviKw  AT  TM«  Kni)  or  tub  Momth 


PMN  No. 


p  s3-oeno 

P  8»-0B19 
P  80-0008 

P  86-0602 
P  SA-iaOZ 
P  B7-0067 
P  87-0108 
P  87-0200 
P  87-0704 
P  87-1028 
P  8"  122B 
P  87-1J79 

p  iris*! 

P  B7-1MB 

P    B7    IftT" 

p  «7  rw 

P  H7  1««1 
P  88-0156 
P  88-0275 
P  8«M)3<r 
P  a«-<»15 
P  88-0BO2 
P  88-Ofln 
P  Sa^UUB 
P  8IM)«75 

p  Mv-umi) 

P  8H-0M1H 
P  (MV-OHH" 
P  («V  10211 
P  HH-  1I)H0 
P  BH-im 
P   «tV  1120 

p  ivv  nan 

P  »«-  1212 

p  Ha-iiw 


p  «»-irio 
P  8ft  i;'3 

P  WW" 
P  «»  1304 
P  a«-M25 


O-0Z1S 
as-0718 

•IMKKF 
88-1078 
86-iai)3 
«7-0Of>fl 
87-0197 

87-aan 

87-0030 

87-ioee 

8r7-1227 
87-1417 
87-lMe 
87-1S55 

ST-IH'V 

«:•  1  '(*) 

87  \IV\2 
88-0157 
88-0319 
88-031O 
88-0.S22 

88-07iri 
88-08.17 
88-0884 
S8  4IMM 

88 -(W: 

fW~4,^!ftK» 

88  1021 

88- urn 

88  lUH 
88  llftfl 
88-12J15 
88-1220 
88-1240 
88-1287 
B8-J2-4 
88-127B 
88-1.(8" 
B8  1428 


86-0!«3 
85-0041 
85-02S44 
88-1180 

«8-I(i04 
87-0069 
87-0198 
87-0.123 
87-0931 
87-ll(M 
87-1273 

87  14.36 
87-1547 
87-1»n 
«•  l««l) 
H'    I'-'O 

P  H8-(XH9 
P  88-0 1«5 
P  88<lt2I) 
P  88-0438 
P  88-0576 
P  88-0822 
88-0728 
B8-()HR2 

88  0888 
88.0HHA 
88-0H81 
8H-09W0 
H8  1035 
88  1071 

P  88-111-' 
P  B8  UHH 
P  88-1208 
P  88-1221 
P  88-1243 
P  8ft  1271 
88-1275 
88-'.2«3 
88  ir7 
S8  14.1W 


P 

P  80-0065 


P  M-1443 

P  ao-isi4 

P  80-1564 


86-02» 
86-1235 
88-1807 
07-0000 
87-0100 
87-0770 
•7-0003 
07-1181 
87-1 MT 
87-14S7 
S7-1548 
87-1878 
87-1604 
87-1872 
88-00S3 
86-022S 
80-0353 
86-0460 
88-0500 
88-0858 
86-0831 
80-0004 
86-0800 
86-0000 
88-0065 
88-1005 
86-1063 
80-1100 
86-1118 
86-1170 
86-1211 
88-1235 
88-1244 
88-1272 
86-1278 
86-1303 
80-1403 
86-1440 


P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

Y 


1617 

1821 

1831 

1853 

86-1086 

86-1808 

06-1735 

P  00-1748 

P  00-1763 

P  80-1801 

1800 

1823 

1844 

1880 

86-1038 

86-1068 

86-1802 

86-1000 

86-2009 

86-2060 

86-2100 

86-2112 

86-2139 

86-2180 

86-2177 

86-2188 

86-2204 

86-2228 

06-2236 

88-2275 

88-2294 

86-2296 

86-Z331 

86-2341 

86-2351 

86-^2367 

86-2399 

86-2407 

80-M20 

88-2436 

86-2489 

88-2484 

86-2518 

86-2506 

86-2583 

88-2588 

88-2578 

88-2596 

86-2814 

88-2631 

80-0031 

80-0049 

80-OU81 

80-(»ri 

89  -  "" 
89-0080 
80-0007 
80-0102 
88-0106 
80-0114 
80-0122 
80-0134 
80-0139 
80-0143 
80-0147 
80-0151 
80-01 SS 
80-0150 
80-0163 
80-0196 
80-0212 
88-0288 


88-1446 
86-1529 
86-1567 
86-1618 
86-1622 
86-1832 
1657 
86-1600 
86-1718 
86-1739 
86-1751 
86-1774 
86-1802 
88-1811 
86-1831 
86-1850 
88-1800 
86-1940 
86-1960 
86-1964 
86-2000 

86-aois 

86-2077 

88-2107 

88-2116 

86-2145 

86-2180 

86-2179 

86-2191 

88-2210 

86-2229 

88-2237 

88-2285 

88-225*5 

88-2313 

88-2332 

86-2343 

86-2359 

88-2380 

86-2403 

88-2417 

86-2422 

88-2437 

88-2470 

88-2487 

88-2529 

88-2540 

88-2564 

88-2571 

88-2582 

88- 2339 

88-2817 

88-2832 

80-0038 

80-flaSO 

80-1X166 

BB-otr: 
8*-ar8 

8fMX)90 
BJMltWH 
8»-01()3 
80-0109 
80-0115 
89-0123 
89-0138 
80-0140 
80-0144 
80-0148 
89-0^52 
80-0156 
SSMJieO 
80-0164 
89-0199 
80-0213 
88-0289 


88-1460 
88-1543 
86-1568 
86-1619 
86-16Z3 
86-1647 
86-1658 
86-1601 
1730 
1740 
1753 
1783 
88-1809 
86-1813 
1832 
86-1856 
86-1922 
86-1945 
88-1971 
88-1985 
88-2001 
86-2022 
86-2083 
86-2106 
88-2132 
88-2148 
86-2174 
86^2180 
88-21  OS 
86-2212 
68-2230 
88-2271 
88-2286 
86-2296 
86-2328 
88-2333 
88-2344 
88-2384 
88-2389 
88-2404 
88-2418 
86-2434 
86-2458 
88-2473 
88-2505 
88-2530 
88-2581 
86-2568 
86-2575 
68-2587 
88-2808 
88-2820 
88-2833 
80-0039 
89-a)51 
89-U)flO 
80-0073 
8»-a)84 
89-0091 
80-0099 
B»-01l)5 
89-0112 
B0-O116 
80-0129 
80-01 37 
8»-(n41 
80-0145 
80-0149 
89-0153 
89-0157 
80-0161 
80-0165 
80-0200 
88-0Z86 
86-03O1 


P  88-1473 
P  88-1559 
P  88-1616 
P  88-1620 
P  88-1630 
P  68-1848 
P  86-1662 
P  88-1607 
P  88-1732 
P  88-1742 
P  88-1761 
P  86-1786 
P  88-1807 
P  88-1816 
P  88-1839 
P  86-1857 
P  88-1837 
P  86-1958 
P  88-1980 
P  88-1995 
P  88-2002 
P  66-2043 
P  86-2094 
P  86-2110 
P  86-2133 
P  88-2159 
P  88-2175 
P  88-2181 
P  86-2196 
P  88-2213 
P  88-22.11 
P  86-2273 
P  88-2293 
P  88-2297 
P  88-2330 
P  88-2334 
P  88-2349 
P  86-2365 
P  86-2398 
P  88-2405 
P  88-2419 
P  88-2435 
P  88-2463 
P  88-2481 
P  88-2515 
P  88-2531 
P  86-2582 
P  88-2.S67 
P  88-2.576 
P  88-i55»r 
P  88-2bl3 
P  88-2h27 

P  8»-oaii) 
P  89-0044 
P  89-«VS4 

p  as-otrro 

P  80-(KrH 
P  80-0085 
P  89-0092 
P  80-0101 
P  89-0106 
P  89-0113 
P  80-0117 
P  80-0133 
P  89-01.18 
P  B9-0142 
P  80-(n48 
P  80-m,5O 
P  80-0154 
P  80-01 58 
P  89-0182 
P  80-0167 
P  89-0201 

V  88-0287 

Y  88-0313 


/ 


86-0319 
88-0323 
•0-03&2 
80-0012 
80-0010 
80-0027 


88-0320 
88-0324 
aB-036» 

60-0016 
80-0020 
80-0028 


Y  88-0315  Y  86-0316  Y 

Y  88-0321  Y  88-0322  Y 

Y  88-0325  Y  80-0020  Y 

Y  «6-oa54  Y  80-0011  Y 

Y  80-0017  Y  80-0018  Y 

Y  80-0024  Y  80-0028  Y 

Y  80-0029  Y  88-0030  Y  80-0031  Y  80-0032 

III  864  Pbemanitfactukk  Noticb8  and 
ExKMPTioN  Rbqpbst  POt  WmCH  THi: 
NoTiCB  Review  Peuoo  Ha«  Bkded 
DvEiNo  THE  Month.  (Exfibation  op  the 
Notice  Review  Pbsjod  Does  Not  Sionipt 
That  the  Chbkical  Has  Bebu  Addto  to 

THE  I.WENTOBV). 


PMN  No. 


P 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 

p 


87-0090 

86-0388 

86-1210 

86-1677 

88-1829 

88-1934 

88-1941 

86-1945 

88-1940 

86-1993 

88-1859 

88-1863 

88-1967 

88-1871 

86-1878 

88-1861 

88-1888 

86-1982 

88-1997 

88-2005 

88-2010 

88-2014 

88-2018 

86-2023 

88-2027 

86-.2031 

88-203S 

88-2030 

86-2043 

86-2047 

88-2061 

80-2065 

80-2086 

88-2063 

88-2067 

88-2072 

88-2076 

88-2000 

88-2084 

86-2088 

66-2082 

86-2086 

88-2101 

88-2105 


87-0328 

88-0715 

86-1290 

86-1700 

88-1090 

80-1036 

88-19(2 

88-1948 

88-1050 

80-1054 

88-1080 

8»-1084 

88-10M 

88-1972 

88-1077 

88-1983 

88-1009 

86-1003 

88-1006 

88-^2008 

86-^2Dll 

80-2015 

88-2019 

86-2034 

68-2028 

88-2032 

88-2036 

88-2040 

86-2044 

88-2048 

8S-20S2 

88-2056 

88-2080 

88-2064 

86-2088 

88-2073 

88-2077 

88-20S1 

88-2065 

88-2069 

86-2083 

88-2087 

88-2102 

88-2106 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


87-0930 
88-1109 
88-13187 
■1727 
80-19i^2 
88-1896 
Sfr-lfiKS 
80-1947 
88-1951 
80-1855 
•6-1861 
08-lflBS 

•e-iooo 

•8-1973 
80-1978 
P  88-1906 
P  88-1980 
80-1884 
•8-2003 
•0-2007 
•8-2012 
•8-^2010 
80-2020 
80-2025 
88-2029 
86-2033 
68-2037 
88-2041 
88-2045 
88-2048 
88-2053 
88-2057 
88-20S1 
88-2065 
88-2070 
88-2074 
88-2078 
88-2082 
88-2086 
88-2090 
88-2094 
88-2098 
88-2103 
86-2107 


87-0931 

88-1205 

88-1611 

88-1020 

88-1933 

80-1939 

88-1944 

88-1948 

88-1952 

88-1957 

68-1902 

80-1906 

80-1970 

80-1974 

80-1978 

88-1967 

88-1991 

88-1996 

88-2004 

88-2006 

80-^013 

88-2017 

80-2021 

80-2028 

86-2030 

•0-2034 

88-2038 

88-2042 

88-2046 

88-2050 

88-20M 

80-2056 

88-2062 

88-2086 

88-2071 

88-2076 

68-2078 

•8-2003 

86-2087 

88-2091 

86-2085 

88-2009 

88-2104 

86-2108 


P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 


68-2100 
86-2115 
80^2110 
88-2123 
88-2127 
88-2131 
86-2137 
88-2142 
88-2147 
88-2152 
86-2156 
88-2161 
88-2165 
88-2170 
80-2174 
80-2183 
88-2187 
80-2192 
80-2197 
88-2201 
88-2206 
88-2211 
86-2219 
88-2224 
88-2232 
•0-2230 
80-2242 
88-2246 
88-22S0 
88-2254 
88-2258 
88-2282 
88-2286 
88-2270 
80-2277 
88-2281 
P  86-2287 
P  88-2291 
P  88-2301 
88-2305 
88-2309 
88-2313 
88-2317 

••-23a 

88-232S 
88-2335 
86-2339 
88-2346 
80-2360 
•8-23S4 
80-2380 
00-2363 
08-2300 
80-2373 
•8-2377 
88-2302 
80-2300 
88-2301 
88-2395 
88-2401 
86-2406 
88-2411 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


88-2111 
88-2116 

ao-^tiao 

88-2124 
88-2128 
88-2134 
88-2138 
88-2143 
88-2149 
88-2153 
88-2157 
86-2162 
88-2166 
88-2171 
•8-2176 
80-2184 
88-2188 
88-2193 
88-2198 
88-2202 
66-2207 
88-2214 
88-2220 
88-2225 
80-2233 
88-2239 
P  80-2243 
P  88-2247 
88-2291 
88-2255 
88-2250 
88-2283 


88-2272 

88-2270 

88-2282 

88-2288 

88-2292 

88-2302 

88-2306 

88-2310 

88-2314 

88-2318 

•8-2322 

88-2328 

88-2336 

88-2340 

80-2348 

00-2351 

•0-2356 

•8-2300 

00-2304 

08-2370 

80-2374 

88-237S 

•0-2383 

00-2387 

88-2382 

88-2396 

88-2402 

B8-2408 

88-2412 


P  88-2113 
P  86-2117 
P  80-2121 
P  88-2126 
88-2129 
88-2135 
88-2140 
88-2144 
88-2150 
86-2154 
88-2158 
88-2163 
88-2167 
88-2172 
88-2178 
88-2185 
88-2190 
88-2194 
88-2199 
88-2203 
86-2208 
88-2216 
88-2222 
80-2228 
00-2234 
08-2240 
P  80-2244 
P  88-2248 
•8.2252 
88-2256 
88-2280 
88-2264 


•8-2274 
•0-2279 
80-2283 
P  88-2289 
P  88-2299 
88-2303 
88-2307 
88-2311 
88-2315 
88-2318 
80-2323 
88-2327 
88-2337 
88-2342 
•8-2347 
88-2352 
•8-2350 
88-2301 


88-2371 
8B-237S 
•0-2379 
•0-2304 
80-2308 
•8-2383 
88-2397 
88-2403 
88-2409 
86-2413 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


88-2114 
88-2118 
88-2122 
88-2128 
88-2130 
88-2136 
88-2141 
88-2146 
86-2151 
88-2155 
88-2150 
88-2104 

P  00-2100 

P  88-2173 
88-2182 
88-2186 
88-2191 
88-2196 
88-2200 
86-2206 
86-2200 
88-2218 
88-2223 
80-2227 
88-2235 

P86-22W 

P  88-2245 

P  88-2299 

P  88-2253 

P  88-2257 

P  88-2281 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 
P 
P 
P 


•0-2278 

80-2280 

88-2284 

88-2290 

88-2300 

88-2304 

88-2308 

88-2312 

66-2316 

88-2320 

08-2324 

88-2329 

86-2336 

68-2344 

88-2348 

88-2359 

88-2357 

•8-2382 

88-2308 

08-2372 

88-2378 

88-2381 

00-2305 

00-2300 

00-2304 

86-2400 

88-2404 

88-2410 

88-2414 


88-2415 
88-2419 
88-2424 
88-2428 
86-2432 
88-2440 
•8-2444 
00-2448 
00-2452 
80-2456 
88-2400 
88-2465 
88-2471 
88-2470 
88-2480 

P  80-2485 

P  80-2400 
88-2494 
86-2400 
08-2502 
•8-2506 
88-2510 
80-2S14 
00-2520 
88-2524 
08-2528 
88-2534 
B8-2&30 

P  80-2544 

P08-2S40 

P  80-2552 

P  88-2556 

P  88-2560 

P  80-2570 

P  08-2577 

P  80-2581 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 
P 
P 
Y 


80-2581 
88-2589 

88-2802 

88-2606 

88-2611 

88-2616 

88-2621 

66-2825 

88-2829 

88-2836 

00-2840 

88-2044 

80-0018 

00-0028 

00-0137 

80-0141 

80-0145 

80-0148 

80-0153 

89-0157 

89-0161 

80-0165 

89-0033' 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


88-2416 
88-2420 
86-2425 
88-2429 
88-2433 
88-2441 
88-2445 
88-2440 
80-2453 
88-2457 
86-2481 
88-2466 
88-2472 
88-2477 
88-2481 
88-2486 
88-2491 
88-2405 
88-2499 
88-2503 
88-2507 
86-2511 
88^2516 
80-2521 
88-2525 
88-2531 
•8-2535 
•8-2541 
P  08-2545 
P  88-2540 
86-2553 
88-2557 
88-2565 
80-2572 
00-2578 
88-2583 
00-2588 
88-2582 
P  88-2506 
P  88-20IB 
86-280r' 
88-2812 
88-2617 
86-2822 
86-2626 
88-2830 
88-2837 
88-2841 
88-2045 
80-0019 
00-0029 
80-0138 
80-0142 
80-0146 
80-0150 
80-0154 
89-0158 
89-0162 
88-0212 
89-0034  Y 


P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 


88-2417 

86-2421 

86-2428 

88-2430 

86-2438 

88-2442 

88-2446 

88-2450 

86-2454 

86-2458 

88-2462 

88-2467 

88-2474 

88-2478 

88-2482 

86-2488 

88-2492 

88-2486 

86-2500 

88-2504 

88-2508 

88-2512 

80-2517 

88-2322 

88-2526 

88-2532 

88-2537 

88-2542 

88-2546 

88-25S0 

88-2S54 

88-2558 

86-2567 

88-2573 

88-2570 

88-2584 

88-2580 

88-2583 

86-2900 

86-2804 

88-2608 

88-2613 

88-2618 

88-2623 

88-2627 

88-2834 

80-2838 

88-2842 

80-0001 

80-0026 

88-0032 

80-0138 

80-0143 

80-0147 

80-0151 

80-0155 

89-0159 

89-0163 

89-0213 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


68-2418 
88-2423 
88-2427 
86-2431 
86-2439 
68-2443 
88-2447 
86-2451 
86-2455 
86-2450 
88-2464 
80-2406 
88-2475 
80-2470 
88-2483 
88-2480 
88-2483 
88-2487 
80-2501 
80-2506 
•0-2500 
00-2513 
88-2519 
P  88-2523 
P  88-2527 
88-2533 
88-2538 
•0-2543 
00-2547 
88-2551 
88-2555 
88-2560 


•0-2574 


80-2580 
80-2584 

88-2001 
88-2605 
88-2810 
86-2815 
88-2819 
88-2824 
68-2628 
88-2835 
88-2638 
88-2643 
89-0012 
80-0027 
80-0138 
80-0140 
08-0144 
80-0148 
80-0152 
80-0156 
80-0100 
80-0164 
80-0030 


89-0035Y  80-0036 
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IV  37  Chemicai.  SuBSiANCf  i>  fO«  WMtCM  EPA  Has  RectivtD  Notices  Of  Commencement  To  Manufacture 


PMN  No 


P  95-0«'0 
P  8»041t 
P  96-0412 
P  96-11 M 
P  9fr  1 1  39 
P  W^ 1191 
P  8*  1319 
P  80-  1440 
P  9»  1  739 
P  97  0212 
P  87<H4« 
P  97    1010 

p  9»<y5?fl 

P  9«-0W9 
P  8<M»3i 
P  9»-0579 
P  9»-1027 
P  8ft-1050 
P  9fr-l2l3 
P  9«-1247 
P  Be  1246 
P  8«HM« 
P  8»  1837 
P  BA-1S30 
P  8»^  1  720 
P  «»- 1 745 
P  8«-  1770 
P  8S-1794 
P  88-1834 
P  88-18M 
P  8»-l«/e 
P  8»-l»18 
P  »-l»43 
y  97-0086 
V  9S-0328 
y  96-03^5 


KtanMygananc  nam* 


Q  Akxifiot  M4«aM   wrvum  taM 
G  AliprvBtic   •romaiic  cxipotyvstw 
G  Substitutsd  a*yi  tMrvrotnaroto 
G  Sofcihtutecl  laiy*  t)«rirolnaiot« 
SubnMudtd  rioprithatarw  dM«ro  cM 


Date  o<  co«T«meno0menl 


Sut>sttut«cl  r«prtmat«n«  »imuo  dy«        -, 

"ttcxfy  1  2  3  4  l««r«fiy<Jronap»T«f\»»en«     

(Halo  tubMlutad  phenoO  •ubatNutw)  ary1>  butan  arnda 
C  I  (tm>«rm  y««o«>  1 49 


Acrytyiaaiyl  *ub««lutwl  banranflpotyoicartxwyiK:  aod  denwativw . 

Amrw  luncnonM  poly  drnatfV  »*o»«r>e  

Potr««h«r  po«y(«aff«ne  

StCwfltutad  cfepl>«ny<  pyraroHn* . 1 

Polyarylpr»nol  atmrylaM 

Polyary^ywriol  MrKMrytaM 

Polyary^ahanol  Xhoxytata 


0 
G 
Q 
G 
G 
G 
Q 
Q 
G 
G 

a 

Q  Cafc«*»  MR  o«  ffffon*  danvallv* 

G  Pol)iiala»  cy  r«»op»r>tyl  ^ycol 

G  AAanyl  dki^artxwvIK  aod  mono—lw.  nnc  tan  — 

Q  Bivhanoi  A  ^yociyi  tHhm,  poly^yool  raacnoo  produci     ... 

3-<M«(horypr)«nol)-><»oprop«noc  aod.  methyl  aetar  — 

a  Subaatuted-^kytwnno  aMbatSutwl-OarvtoK  acxt  OanvatM*. 

Xy«•n•-•ormakla^yde  polymer  reaction  •Mt^  roeri 

Q 

Q 

Q 

G 

Q 

Q 

Q 

Q 

Q 

Q 

Q 

Q 

Q 

Q 


(Vie«eropoiycvcic)r<e«erQpo  ycydc  aunonMnde.  potaaaun  ■«(!.. 

0  maropo^ycydicK'eleropo  ycycdc  autonamKle        

Sulfivued  poiyoiefci  

Akoxylated  dMryMSethylene  tnamma  auryl  (uHata  tat 

PolyauMde  phenoec  reein  eddud  


leocyanate  reaceon  iMSi  oycec  pnmary  arvne*  and  a»y*aminae  — 

Biaplwnol  A  potycartxmeta  ary*  end  capped  

Polyreer  ol  polyakyleneamine  and  acryiamide  aod  MM  ..-      ,,   .-... 

Eater  tnvda  aMel^yils  

Po«ytre(harw  reain  

E  after -aiitafi^^le  , 

Water -reduoMe  me«ri*cry«-«ty*eae  copolymer ,.-    „    ..,  ■  ,  

Orgarwpo'vekKane  copolymer  — 

Poliaeftai  polyol 


Apr    15.  1964 
Oct  5   1985 
Nov    17,  1968 
Nov    17    1968. 
Jan   23    1967 
Jan   23    1987 
Oct   13    1968 
Nov    19.  1986 
Nov   2    1968 
Dec    11    1987 
May  27,  1987 
Apr   ?0.  1988 
Dec  6    1968 
Nov    1    1968 
Nov    1    1988 
Nov    1    1968 
Nov    10    1988 
Nov    18.  1968. 
Nov    15.  1988 
Nov    14    1968. 
July  26    1968 
AoQ    15    1988 
Sept    10    1988 
Nov   23    1968 
Nov    10    1968. 
Nov   22.  1988. 
Dec  2   1988 
Nov    16,  1968. 
Nov    15,  1988 
Nov    14,  1986. 
Nov   21,  1988. 
Nov   22    1988. 
Dec   13   1988 
D«:  7,  1968 
Apr  20,  1987 
Nov   27.  198a 
Nov  4.  1988 


Friday 
March  3,  1989 


V    \n  I'kkmoi  K^i-n  «k  Notukm  r^m  \\nii  n  thk  I'kbiod  Ha«  Bkfn  Si-stknukd 


I^N  No. 

P  8»-0l»5 

P 

«»-«lH8 

P  8«MWH7 

P 

8IME25 

P  8»-217» 

P  aB-2180 

P  88-2181 

P  88-2188 

P  88-2436 

P 

68-2437 

P  88-2463 

P  88-2469 

P  88-0800 

P 

88-1006 

P  88-12^1 

P 

88-1303 

P  88-2198 

P  88-2204 

P  88-2210 

P  88-2212 

P  88-2470 

P 

88-2473 

P  88-2484 

P  88-2487 

P  8»-142.'S 

P 

»M42« 

P  «8-l*4« 

P 

98-1480 

P  88-2213 

P  86-2228 

P  88-2229 

P  88-2230 

P  88-2529 

P 

88-2530 

P  88-2538 

P  88-2540 

P  88-1817 

P 

88-11423 

P  8«-rvi 

P 

(«^-lT91 

P  «»-22» 

P  68-2271 

P  88-2275 

P  88-2286 

P  88-2561 

P 

88-2562 

P  88-2563 

P  68-2564 

P  ft«-17«3 

P 

88-iam 

P  8»-iu:ir 

P 

88-1938 

P  88-2288 

P  88-2283 

P  88-2294 

P  88-2295 

P  86-2506 

P 

88-2566 

P  88-2571 

P  88-2575 

P  98-1940 

P 

AH-19S8 

P  88-1980 

P 

88-1MI2 

P  8«-22»8 

P  88-2297 

P  88-2298 

P  88-2328 

P  88-2576 

P 

88-2582 

P  88-2587 

P  88-2808 

P  98-1984 

P 

88-1986 

P  88-liWS 

P 

88-2002 

P  88-2330 

P  88-2331 

P  88-2332 

P  88-2333 

P  88-2814 

P 

88-2820 

P  88-2831 

P  88-2832 

P  88-2008 

P 

88-2000 

P  88-2013 

P 

88-20Z2 

P  88-2334 

P  88-2341 

P  88-2343 

P  88-2340 

P  88-2833 

P 

8»-0030 

P  89-0031 

P  88-0181 

P  88-2080 

P 

88--2100 

P  8»-2110 

P 

88-2112 

P  8»-235« 

P  88-2388 

P  88-2387 

P  88-2380 

P  8^-0198 

P 

88-0198 

P  89-O200 

P  89-0201 

P  88-2132 

P 

88-2133 

p  a»-M4« 

P 

88-^48 

P  88-2388 

P  98-2388 

P  88-2398 

P  88-2406 

P  88-2180 

P 

86-^1  a» 

P  8»-il7| 

P 

•8-21T7 

P  88-2407 

P  88-2422 

P  S8-24M 

P  a»-243S 
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Of FICE  OF  MANAGEMENT  AND 
BUDGET 

CumuUittv*  Report  on  Rescissions  and 
Deferrals 

K-tirudry  1    UMPl 

IhiH  rfpurt  !s  si]hnii!ii'ii  ,n  fiiilillmfiit 
of  Ihf  rcijuirt'miMil.s  uf  hci  tion  lOHit*!  of 
thf  Iniponndrncdt  (^milrol  .-Xi  t  of  14''4 
ll^:b    l.ili.t44i    Sr,  iioii  lonjfl  pniviiift 
for  H  nion'hly  rcpor!  hsIuiK  n'i  tui(i>!i'- 
Hiithoritv  for  this  t;s(  .1!  var  for  which, 
us  of  ifu-  first  (l.iv  ot  tfif  mofilh    n  s|if(  i.il 
nii-s -i.iiji'  fi.is  tuM-i!  tr  insmit't'ti  to  '.*:i' 
(  o'i«r»'ss 

1  *"is  rc;>or'  v;!  v  fs  t^'.c  s'.i'us  .is  of 
Ki'tiru.irv  1    !MH')  ipf  Hix  rcsi  ission 
iiropns.ili  ,iiui  1  J  .tff>-rr<ils  i  oiit.i.ni'ii  ;n 


the  first  tiir«e  tpscial  me8.sage8  of  FY 
1989  These  messages  were  transmitted 
to  the  Congress  by  President  Ronald 
ReHgan  on  September  30  and  November 
29.  1988,  and  |anijary  9.  1989 

Rescissions  (Table  A  and  Attadunent  A> 

As  of  Ketirtiary  1.  1989,  there  were  six 
rescission  pn)p()sals  transmitted  by 
fVesident  KeaKan  and  totaling  $143.1 
million  p«'ndinx  fx'fore  the  Congress. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  Ft'hruarv  1,  1989  $7.6:'0.7  million 
in  tiudgfl  iiiithority  was  f)cmg  deferred 
from  otiligtition   .-MtHchment  B  shows 
the  history  and  .stdtus  of  each  deferral 
rcpor'fd  during  FY  1989 


fatfonnation  From  Specia.  Messages 

The  special  messages  containing 
inJormation  on  the  rescission  proposals 
and  deferrals  covered  by  this 
cumulative  report  are  pnnted  in  the 
Federal  Registers  listed  below: 

Vol.  53.  FR  p.  39879,  Wednesday, 

October  12. 1988 
VoL  53,  VR  p  49530.  Wednesday. 

December  7.  1988 
Vol.  54,  FR  p.  1650.  Fnday,  lanuary  13. 

1989 
Rkitard  G  Darman. 
Dirsrtor 

OOOC  I1l»-«1-4i 


TABLE  A 
STATUS  OF  1989  RESCISSIONS 


Rescissions  proposed  by  President  Reagan. 

Accepted  by  the  Congress 

Rejected  by  the  Congress 

Pending  before  the  Congress 


Amount 
(In  millions 
of  dollars) 

143.  1 

0 

0 


143.1 


TABLE  B 
STATUS  OF  1989  DEFERRALS 


Deferrals  proposed  by  President  Reagan 


Routine  Executive  releases  through  February  1,  1989 
(OMB/Agency  releases  of  $1,277.9  million  and 
cumulative  adjustments  of  $6.0  million) 


Amount 
(In  millions 
of  dollars) 

8,942.5 

-1,271.9 


Overturned  by  the  Congress. 


Currently  before  the  Congress, 


7,670.7 
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As  ^.t    f-^HLiToar/    1,    .-^tl^ 
Ptjui^y   £Jurt>du,  ;i»_xxxrit 
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Previously  Currently         Date  of 

Hescissiun       ODnflidered  before           Meaaaqe 

HmtMiT          by  CtmLjroBS  (Xmgras* 


Amaxit  ABOunt  Date         Oongressian 

Aval laDle         Aval lable 


'Ix^s  i.  ►(    i-T  mriaw  : 
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;^:l!  ao^uiaitiuTi  arc   State  a««i.starc« fOi'*-A 

DtPAiOmr-  OF  X'STIO; 

Oft  ice  of  Juetice  Projraaa: 
Jv^tice  asaiatance Rti*^^ 

DCPARTMENT  OF  LAH3R 

Unployaent   StarvlarO*  Adjoxruatration: 
aiacK    luny  diaaoiiity   tj-oet    tojU R8^*-t) 

TCTAL,    HESCISSICNS 


20,000       1-9-89 

51, toil        1-9-89 
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35,000       1-9-89 
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1,445        1-9-89 
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Attactvant  B  -  Sbatua  of  DBf«rral«  -  Flacal  Y*ar  1969 


tm  of  ftbru&ry  1,   1969 
fmcxfxtM  in  Ihouaancis  of  DDlIara 

A0ancy /Bureau/ ADOount 


Mount             Mount 

■• 

Oongraa 

ABDUnt 

Ttmnnlttad  Ttanailttad 

OJBUative 

alonally 

Oaulativa 

Da tarred 

Dafcrral     Original       Sutaaquant 

Data  of 

a«/AO«icy 

Itoqulred 

atonal 

Adjust- 

aa  of 

tUrisar       MKiuaat        Oianga  (*) 

Hwaanrja 

WBlaaaaa  (-) 

RBlaaaaa  (-) 

Action 

■anta  (♦) 

2-1-89 

nMDB  APPKnuATH)  TO  1HE  vmsworT 

Intamational  Sacurity  Aaaiatanoa 

K>rai9n  Military  aalaa  credit 089-11 

»XFM'i'-  MCVOrt  fml D89-01 

D89-01A 

Military  aaalatance DB9-12 

Infcamatlcnal  ailitary  education  and 

U»l«ll« 089-13 

AQancy  ftx  mtematicnal  Daoelix— n 
mtamaticnal  diaaatar  aaaiatanoe 0*^14 

B»e»ittl  Aaaiatanoe  ftw  Ontval  AMrlaa 
nraaotion  of  ataMLity  wiri  aecurity  in 
OHitxal  AMTlca 089-2 

cEPMnHBvr  or  aouculiuc 

uwlaa 

I.  Nm«*i  Alapeaal 089-J 

Oacfwrative  Mork 089-4 

DeFMOMBrr  or  otmuE  -  civil 

MUnife  ODnaarwatien.  Military  RMarvatloni 
Mlldlifia  OQMervaticn,   Oafaua 089-5 

DePAKMDbrr  or  bhocy 

RMMr  MfHetlng  Atteiniatratlon 
■Buthwaatatw  tomr  Attalniatxation. 
c^wration  and  aaintenance o69-« 


4,122,750 
592,760 

457,000 

2,054,000 

ll-2»-88 
09-X>-88 
11-29-88 
11-2^-88 

750,000 

469.913 
9,000 

)7,400 

11-29-88 

37,400 

18,125 

u-?>-« 

4.796 

1,000 


144.649 
335,263 


1.212 
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09-30-88 
09-30-68 
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DCPARTIiCNT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  HMltt)  SThcm 

42  CFR  Pvl  1 10 

Vaccine  Information  Matarlaia 


:y:  hiblu  Hfrtlih  StTvh  e 
IMprtrtniMnl  tif  HcHlth  unil  Humdii 

ACnOfC  Notice  of  propost'd  nilemnkinx 


r  The  Public  Henlth  Swrvice  >■ 
pnipomn^  a  rexuitition  to  roquiri" 
vaoun**  informrtlion  mdldrial*  to  he 
diitnbuted  hy  each  health  car*  provider 
»\ho  adminiitem  vnccinp  n*'i  forth  in  the 
Vacr.irif  In|iiry  table  conlaineii  in  Title 
XXI,  fedion  .'1 14  (42  U  S  C  3<)»la«-14)  of 
the  Public  Health  Ser\'lr4"  Act   The 
prt>p4>He(l  reKMJalion  would  constitute  ■ 
new  iubparl  A  of  42  CJ-TJ  Part  lit)— 
Vaccine  Information  Matennli  and 
would  implement  section  Z\ZH  of  the 
F\iblic  Health  Service  Act  which 
reijuirei  development  and  disaemination 
of  iuch  matenalf.  The  malertals  health 
(-are  pnividem  must  diitriliute  would  b« 
include*!  ai  an  appendix  to  Subpart  A, 
(irafta  of  Iheae  materials  are  attariied 
DATSS:  Written  comments  are  invited 
and  must  !>«  rwelve*!  on  or  tiefore  May 
31.  IMB  Plana  for  a  public  hearing,  to  t>« 
held  Ln  Atlanta.  CJa  .  will  b«  announced 
through  a  notlc«  Ln  a  »uba«<^uent  laaue  of 
the  Fadanl  Ragiatar 
ACOWIB.  Written  commanta  should  be 
addressed  to  the  Uirector.  Division  of 
ImmunizaMoa  Ontar  for  Prevention 
Services.  Centers  for  Diaease  Control. 
Atlanta,  (ntoqila  3(XU3  Q^mments 
racelve<l  will  be  available  for  public 
Inapaction  between  S  am.  and  4.30  p  m., 
Monday  through  Friday  (encept 
holkiaya)  In  Room  314.  1000  TulMe 
Cln:la  Atlanta.  (>eorg1a  All  commenia 
recetve<l  during  the  u>mm«nt  pertotl 
IxJth  in  written  form  and  during  the 
public  hearing,  will  b«  cunaidarad  In 
developing  the  final  rule  and  vaccine 
Information  materials. 
pom  w\jimmm  WFomaATioai  coarrAcr. 
Walter  A  Ownateln.  M.D  .  Dlractor. 
Divlaion  of  Immumialion.  Canter  foe 
Prevention  Service*.  Canlers  for  Dtaaaaa 
Control.  Atlanta.  (Borgia  30333 
>n»Pi  iMiiiTairy  wrowM anoaa.  Thia 
NPRM  and  the  appended  vaccina 
Information  materlala  Implement  TlUe 
XXI.  section  2128  (42  U  S  C  300aa-28). 
Tllla  XXI  was  amended  by  Pub.  L  100- 
203.  approved  December  22.  1987 
Saction  2126  requires  the  Sacretary  to 
davelop  and  dlasamlnale  Uifonnadon 
materlala  on  the  vaccinea  Included  In 
the  Vaccine  Injury  Table  Theae 
vaccinae  include  those  whicii  immunixa 


agninst  diphtheria,  tetanus,  and 
p«rtussis.  meailet.  mumpa.  and  rubella, 
and  pollomyelitJa  Health  care  providera 
muat  distribute  these  materlala  to  adulta 
about  to  receive  any  of  the  covered 
vHLcinea  and  to  the  legal  repreaentativea 
of  any  child  about  to  receive  a  vaccina. 
Thia  section  requirea  that  the  materials 
^>e  published  in  the  Fadaral  Ragiatar. 
and  sp«cirically  requirea  that  the 
matenala  be  developed  or  revlead  by 
rule  Dunng  the  paat  Hve  months.  CDC 
in  consultation  with  the  National 
Institutes  of  Health  and  the  Food  and 
Drug  Administration,  haa  developed  tha 
prtipoaed  draft  matenals.  We  Invita 
comments  on  the  propoaal  from  health 
care  providers,  parent  organizations, 
and  other  interested  parties 

Section  2128  requirtis  that  Information 
contained  in  the  materials  be  preaented 
in  understandable  terms  and  must 
Include 

(1)  T.ie  frv'quency,  severity,  and 
potential  long  term  effects  of  the  disaaaa 
to  be  prevented  by  the  vaccine. 

(2)  The  symptoms  or  reactions  to  tha 
varxine  which.  If  they  occur,  should  be 
brought  to  the  immediate  attention  of 
the  health  care  provider, 

(3)  Precautionary  measures  legal 
repreaentativea  should  take  to  reduce 
the  risk  of  any  major  adverse  reactiona 
to  the  vaccine  that  may  occur, 

(4)  Early  warning  signs  or  symptoma 
to  which  legal  repreaentativea  should  ba 
alart  aa  poaalbie  precuraors  to  such 
major  adverse  reactiona. 

(5)  A  description  of  the  manner  in 
which  legal  rapreaenta  lives  should 
monitor  such  ma|or  adverse  reactiooa. 
Including  a  form  on  which  reactiona  can 
be  recorded  to  assist  legal 
representatives  In  reporting  information 
to  approprlata  aulhontle*. 

(fl)  A  specification  of  when,  how,  and 
to  whom  legal  represantatlves  should 
report  any  major  adverse  reaction. 

(7)  The  contrelndicationa  to  (and 
baaes  for  delay  of)  the  adminiatration  of 
tha  vaccina. 

(8)  An  Identification  of  the  groupa. 
categories,  or  characteristics  of  potential 
recipients  of  the  vaccine  who  may  ba  at 
significantly  higher  nsk  of  major 
advaraa  reaction  to  tha  vaccina  than  the 
general  population. 

(9)  A  summary  of  relevant  State  and 
Federal  laws  concerning  tha  vaccina, 
including  Information  on — 

(A)  Tha  number  of  vaccinations 
required  for  school  attendance  and  the 
schedule  recommended  for  such 
vaccina tiona,  and 

(B)  The  availability  of  the  Program, 
and 

(10)  such  other  relevant  Information 
as  may  be  determined  by  the  Secretary. 


The  contents  of  the  appended  material 
meets  these  requirements  It  should  be 
noted  that  numbers  (6)  and  (9)  above 
require  input  by  each  State  on  its  (1) 
respective  vaccine  laws  and  rf^lation 
requirements,  and  (2)  procedures  for 
reporting  of  adverae  reactions,  both  of 
which  vary  considerably  from  State  to 
State  Since  CDC  plans  to  furnish  States 
with  a  camerare  ady  copy  of  the  final 
materials,  current  plans  are  to  leave 
space  in  apprupnate  areas  of  the 
materials  for  insertion  of  the  required 
Slate  information. 

After  inserting  State  specific 
information,  each  State  would  then  print 
and  disseminate  sufTicient  quantities  of 
the  materials  to  public  health  clinics  and 
other  health  care  providers  for 
distribution  with  each  dose  of  vaccine 
purchased  under  a  conaolidated  Federal 
contract  The  cost  of  pnnting  and 
disseminating  these  information 
materials  would  be  paid  for  usinK  the 
funds  appropnated  specifically  for 
patient /parent  notification  activities. 

Health  care  providers  using  privately 
purchased  vaccine  will  be  expected  to 
pay  the  pnnting  costs  for  the  vaccine 
Information  matenals  which  they  must 
distribute  in  accordance  ttrith  the  Act. 
However,  the  States  would  distribute 
single  camera -ready  copies  of  the 
matenals  to  these  providers  to  facilitate 
the  distribution  of  the  Information 
matenals  with  the  pnvately  purchased 
veccine.  This  cost  would  also  be  paid 
for  using  the  funds  appropriated 
specifically  for  patient/parent 
notification  activities. 

CDC  anticipates  that  the  information 
materials  will  be  presented  in  printed 
booklets  to  the  legal  representatives  or 
those  about  to  be  immunized.  Comment 
Is  Invited  on  the  format, 
comprehensibillty,  and  length  of 
matenals.  and  particularly  on  the 
amount  of  time  required  for  vaccine 
recipients,  or  their  legal  representatives. 
to  read  the  materials  before  the  vaccine 
can  be  administered.  In  addition, 
oomment  is  invited  on  alternative  means 
for  meeting  these  requirements. 

Future  revisions  In  the  Information 
materials  would  be  published  as  an 
■fflendment  to  this  subpart  A.  CDC 
proposes  to  publish  technical 
amendments  by  notice  in  the  Federal 
Register,  to  be  effective  Immediately. 
Substantive  changes  would  be  published 
•s  a  final  rule  subject  to  comment 

Tbe  Secretary  has  determined  that 
this  proposed  rule  is  not  a  "major  rule" 
under  Executive  Order  12291  Thus,  a 
refulatoTT  Impact  analysis  Is  not 
required  because  It  will  not: 

(1)  Have  an  annual  effect  on  the 
ecoaomy  of  tlOO  million  or  more: 


(2]  Impose  a  major  Increase  in  costs  or 
prices  for  consumers:  individual 
industries;  Federal.  State  or  local 
government  agencies;  or  geographic 
regions:  or 

(3)  Result  in  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  proposed  regulation  does  not 
contain  information  collection 
requirements  which  would  have  to  be 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  Section  321  of  Pub.  L  99- 
eeo  waives  the  Paperwork  Reduction 
Act  for  information  required  for  the 
purpose  of  carrying  out  Title  III  of  Pub. 
L  99-660,  The  National  Childhood 
Vaccine  Injury  Act  of  1986  as  amended 
(42  U.S.C.  300aa-l  et  sec). 

List  of  SubjecU  in  42  CFR  Pari  110 

Child  health.  Compensation. 
Immunization,  Vaccines,  Vaccine 
compensation,  and  Vaccine  information 
requirements. 

For  reasons  stated  in  the  preamble. 
Subchapter  J.  Part  110.  Subpart  A  of 
Title  42  of  the  Code  of  Federal 
Regulations,  is  proposed  to  be  added  aa 
set  forth  below. 

Dated:  Septembar  23. 1988. 
Robert  E.  Windom, 

Assistant  Secretary  for  Health. 

Approved:  November  7.  Mea 
OtisR.Bow«n. 
Secretary. 

SUBCHAPTER  O-MATIONAL  VACCINE 
PROGRAM 

PART  110— INFORMATION  AND 
EDUCATION 

Subpwl  A— Vaccine  InlonmBon  Materials 

110.101  Applicability  and  pHrpose 

110.102  Definitions 

110103  Provision  of  vaccine  information 
materials 

110104  Raviaiona  of  vaccine  information 
materials — Appendix  A 

Appaodkas  to  Subpart  A 

Appendix  A  (1) — Important  InfonnatioD 

About  Diphtheria.  TeUnua.  and  Pertussis 
and  tha  Shots  to  Protect  Against  These 
Diaeaaes 

Appendix  A  (2) — Important  Information 

About  Measles,  Mumps,  and  Rubella  and 
the  ShoU  to  Protect  Against  These 
Diaeaaes 

Appendix  A  (3) — Important  Information 
About  PoliomyeUtia  (Polio)  and  the 
Vaccine  Drops  or  SboU  to  Protect    , 
Against  Thia  Disease  ".  .' 


Authority:  Title  XXL  section  2128  of  the 
Public  Health  Service  Act  as  added 
November  14. 1986.  Pi^  9»-eeo,  Title  01, 
secUon  311(a).  100  Stat.  3775.  and  amended 
December  22, 1987,  PJ.  100-203.  Title  IV. 
section  4302(b)(1),  101  StaL  1330-221  (42 
U.S.C.  300aa-28). 

Subpart  A— Vaccin*  Information 
Matartala 

(110.101    AppacabMty  and  purpose. 

TTiese  regulations  require  health  care 
providers  to  furnish  vaccine  information 
before  administering  a  particular 
vaccine  set  forth  in  the  Vaccine  Injury 
Table.  Section  2126  of  the  Act  requires 
publication  in  the  FederaJ  Register  of  the 
vaccine  Information  materials,  the 
content  of  which  is  hereby  attached  at 
Appendix  A. 

{110.102    DefMUons. 

As  used  in  this  subpart: 

"Act"  means  the  Public  Health 
Service  Act  as  amended. 

"Advisory  Commission  on  Childhood 
Vaccine"  means  the  Commission 
established  under  section  2119  of  the 
Act. 

"Health  Care  Provider"  means  any 
licensed  health  care  professional, 
organization,  or  institution,  whether 
public  or  private  (including  Federal, 
State,  and  local  departments,  agencies 
and  instrumentalities)  under  whose 
authority  a  vaccine  set  forth  in  the 
Vaccine  Injury  Table  is  administered. 

"Legal  Representative"  means  a 
parent  or  an  Individual  who  qualifies  as 
a  legal  guardian  under  State  law. 

"Manufacturer"  means  any 
corporation,  organizatioa,  or  institution, 
whether  public  or  private  (including 
Federal,  State,  and  local  departments, 
agencies,  and  instrumentalities),  whidi 
manufactures,  imports,  procesaes,  or 
distributes  under  its  label  any  vaccine 
set  forth  in  the  Vaccine  Injury  Table. 
The  term  "manufacture"  means  to 
manufacture,  import  process,  or 
distribute  a  vaccine. 

"Secretary"  means  the  Secretary  of 
Health  and  Human  Services  or  any 
other  officer  or  employee  to  whom  the 
Secretary's  authority  has  been 
delegated. 

"Significant  aggravation"  means  any 
change  for  the  worse  in  a  pre-existing 
condition  which  results  in  markedly 
greater  disabihty.  pain,  or  illness 
accompanied  by  substantial 
deterioration  of  health. 

"State"  means,  in  addition  to  the 
several  States,  the  District  of  Columbia, 
the  Commonwealth  of  Ihierto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Republic  of  the  Marshall 
Islands,  the  Federated  States  of 
Micronesia,  territories  and  possessions. 


"Vaccine  Injury  Table"  means  the 
table  set  out  in  Section  2114  of  the  Act. 

"Vaccine-related  injury  or  death" 
means  an  illness,  injury,  condition,  or 
death  associated  with  one  or  more  of  tht- 
vaccines  set  forth  in  the  Vaccine  Injury 
Table,  except  that  the  term  does  not 
include  an  illness,  injury,  condition,  or 
death  associated  with  an  adulterant  or 
contaminant  intentionally  added  to  such 
a  vaccine. 

{110.103    Provision  of  vaccina  Information 


Vaccine  information  app^earing  at  the 
end  of  this  subpart  designated  as 
Appendix  A,  has  been  developed  m 
accordance  with  the  requirements  of 
section  2126  of  the  Act.  Effective  6 
months  after  the  date  of  publication  of 
this  subpart  as  a  final  rule,  each  health 
care  provider  who  administers  a 
particular  vaccine  set  forth  m  the 
Vaccine  Injury  Table  shall  provide  a 
copy  of  the  relevant  information 
materials  the  contents  of  which  appear 
in  Appendix  A  to  any  adult  to  whom 
such  provider  intends  to  administer  such 
vaccine  and  to  the  legal  representative 
of  any  child  to  whom  such  provider 
intends  to  administer  such  vaccine.  As 
an  alternative,  health  care  providers 
may  provide  other  written  matenals 
meeting  the  information  requirements  of 
the  law  and  accompanying  regulations. 
Such  materials  shall  be  provided  pnor  to 
the  administration  of  such  vaccine. 

{110.104    Revisions  Of  vaccine 
Information  inatsriala-~Appendbi  A. 

(a)  Technical  revisions  to  Appendix  A 
shall  be  made  from  time  to  time  by  the 
Secretary  by  publication  of  a  notice  in 
the  FederaJ  Register,  and  will  be 
effective  immediately. 

(b)  Substantive  revisions  and 
amendments  shall  be  made  by  notice 
published  in  the  Federal  Register  as  a 
final  rule  subject  to  a  60  day  comment 
period. 

Appendices  to  Subpart  A 

Appendix  A(l)— Important  Information 
About  Oifditberia,  Tetanus,  and 
Pertussis  and  the  Shots  to  Protect 
Against  These  Diseases 

This  booklet  gives  information  about 

•  The  diseases  diphtheria,  tetanus 
(lockjaw),  and  pertussis  (whooping 
cough) 

•  Shots  (vaccines)  to  keep  people 
from  catching  these  diseases 

•  Problems  (reactions)  that  can  follow 
a  shot 

— ways  to  try  to  prevent  these  problems 
— problems  that  should  be  seen  by  a 
doctor  at  once 
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-  »i  way  to  h«?ip  v>>u  r«' ord  information 
hIkmiI  ihfii*'  pmliiemt 

-  hciw  tmi  where  lo  report  iwrioun 

prodU-m* 

•  When  .  <T',it!i  <hi)l«  ihoulil  Lie 
ddayciJ  ur  iiut  given 

•  Your  Sttilc  inmiuiuxdliiin 

rpqinrfrrnMiit  ini.i  !,ivst 

•  A  Nri'iuruil  ;'r'n(inT  f. ir  (.ltii:iiii:ji 
(  uinju-n.Hrtluii;  '   r  .::;  .rif<  or  denlha 

What  i$  DiphlhfrtoT 

Ihiii  I  auici  ,1  H.irf  'hrotit,  n  iow  fever. 
chilU  nrn\  H  gruyi.sh  f:liii  m  the  thnxil 
The  I'l.m  1  an  ni.ike  ;1  hrtrd  to  iwalliiw 
anil  brfii'hf  ri!i<l  riirtv  L«*u«e  sufTocaliDn. 

If  i!l[ihth<'n,i  i»  n.ji  treatmj  joon 
pnoii^h   the  iliphthiTt*  jjerma  makr  a 
piimun  'hfit  i  <in  ciiu»e  «4»rli)u»  prohienis 
iuih  n»  rt  p(iril>Hi.t  ami  he&r\  failure 
AfuHii  1    lut  of  every  H)  {>*H)ple  who  get 
iliphihertu  iliei  of  It  Pwopli'  whu  anj  iici 
with  iliphlheHrt  or  th4)*«  with  the 
diphiherirt  j(«nTi  ui  the  rujse  or  thruat 
pfnn  th<«  gfrra  (41  iilhert,  by  Loughiii^  and 
«lieeiliijj   C)nl>  n  few  I  a»«;i  of  diphlhpnd 
hrtvp  tMxurT*t<1  in  the  L'nll«d  Staled  over 
the  punt  few  ye^r^  Thl»  ti  ()e(-«u»«^ 
p«»<)pie  hrtve  (►ren  glvpQ  ihilt*  to  prolecl 
them  rtgaUml  thi*  ternbl*  diteMse 

iVhd!  ta  Tfrtanimf 

CHuar<1  hy  a  p«>4«on  from  the  telanui 
grrm   It  itarts  with  a  headache  and 
hrtvinj^  fmnhle  np^Tiinji  the  mouth  and 
swhIIowirm   Iptiuiua  potaoo  cauaaa 
painful  ranv«iatona  |fiti.  ■nHwa) 

Tetanun  Kurrriii  inn  b«  found  |us( 
■bout  everywhere  In  Jlrl.  dual,  and 
•nlnuil  dn)ppirvK8  Tulanua  is  nut  paaaed 
from  one  p«rs«in  to  another  Teianua 
gfrma  net  into  the  ^M>dy  through  ruta  or 
KTali  hea  and   if  then*-  art"  not  treated, 
the  germ*  ^mw  and  make  the  poison 

13<xtnni  miiit  use  p<rwrerful  rlruga  and 
medioines  to  trral  the  dtsense  Tetanus 
lasts  for  weeks  and  those  sick  with  it 
must  utay  in  a  hospital    Tliere  are  about 
^U  tases  of  tetanus  in  \hm  \J ^  ••oh  )r««r. 
Almost  no  ijisen  m  1  ur  in  i  hildren  or 
yoiina  adult*    ITiii  m  beiause  nioat 
I  hildr»'n  and  yoiin)^  iiduits  are  prolei  ted 
by  shots    Mint  tet,in;is  occurs  In  older 
adullt  bei  ,^■\<^^•  rn.riy  older  adulti  have 
not  gotten  (h«  shuts  thai  they  n««d  lo 
proieit  ihaiu  friKii  th«  dis<Mis«  In  the 
I'  S  tetanus  kills  I  out  ol  awry  ici 

people  who  i<el  (he  dine.tse. 


IV 


II  f'ttrtatiiM  ' 


I'eriunsis  Iwhooplnn  cough)  Is  a 
disease  of  the  Itings   It  Is  raused  by  a 
Herni  'hill  i«  e.m!!,   pmneil  tiy  those  sick 
with  the  dueas«  to  oth«r»  by  roinhinjt 
or  sneeiinx   ^r-tuaals  caasaa  spella  of 
LOujjhmg  that  make  it  h.ird  to  eat    drink. 


or  brs^ttM  Many  rhiUiren  with  perhnsia 
get  pneumonia  (as  many  as  1  otrt  of 
every  ft  with  pertussis)  As  many  as  1 
out  of  every  50  children  with  pertuaals 
may  hiive  ainvulajoiis  [fits,  seizures), 
and  as  many  as  1  out  of  every  200  may 
have  brain  pniblems  (em  ephnlopathy ). 

In  the  US..  liMO  lo  4iXM  cfls«  of 
pertussis  are  reported  eai  h  year  S<xty 
pen  ent  of  children  «  mon'.iis  lu  4  years 
of  axe  who  (  aUii  pertussis  have  received 
fewer  than  S  sho's  nf  perfiissis  vaccine 
that  are  recommended  {see  Per'ussis 
Vai  line  on  pajje  ]   Most  cases  of 

pertussis  oroir  in  chi!dr»'n  under  5  years 
<iid  Thts  disease  is  most  dnnserous  for 
yownjj  (-hildren   rspen.slly  babies   Most 
ba))ie8  with  pert^issis  are  so  sick  that 
they  must  (?o  into  the  hoHpttnl  One  out 
of  every  liM)  baSnes  with  pertussis  may 
die 

I  ,;i  I  :i't-s  Ic  \rfp  f^ypif  from  0»Uinii 
Si(  A  l\;r/i  Diphtheria.  letanuM.  and 

The  beat  way  to  be  protected  aj^alnst 
XettinM  anv  of  these  1  diseases  is  to  get 

1  ertatn  shots  (vacnnesl 

Diphthfnn  Vjit  inr  (also  (.ailed 
Diphtheria  Toxoid) — Provides 
substanowa  (antltoKlns)  tn  the  blood  that 
are  cfmatdered  to  prrrvide  prrrtertton  In 
at  le«s<  8S  p«f>o«nt  of  people  who  J|e1  3 
or  more  vscolne  aKota  After  children  gvt 
the  flnrt  S  shota.  experts  SHtere  that  1  or 

2  more  ahota  before  the  7th  birthday  wl!l 
provide  better  and  km^er  laahng 
prt)le<:tion  Adalts  should  j(et  a  shot 
every  10  years  afhw  the  first  3  shrrta. 

rftanuB  Vumr>«  (al»o  called  Tetsnua 
Toxoid) — As  iwed  kn  the  childhood 
vaoctnea.  DTP  |dt^H>eria.  tetantjs.  and 
p«rtua«*e(  amd  DTrTd  (<ltphther1a  arid 
telanu*)  provides  aubatanrea 
(antitoxhia)  In  the  hiood  that  are 
considered  to  provMle  protection  in  at 
least  OS  peroeni  of  people  »»rho  fet  3  Of 
rnor*'  vaccine  abo4s  Another  type  of 
tetanus  vaccine  ("fSild")  may  prt)lec1 
fewer  peopla  After  children  (»et  the  flral 

3  shots   exp«'rts  tielieva  that  1  or  2  more 
shots  before  the  7th  birthday  will 
provide  better  arvd  lon)(er  lastinn 
protection   A^lulta  should  k**'  •  shot 
every  10  years  after  the  flrat  3  shots 

ff-liiasin  Vn  (  ;/'f  -  IViitei  t»  -5  tots 
percent  of  chiKlren  who  jjet  at  least  3 
shota.  fiecauae  pertuaais  |  whooping 
rough  I  la  mo«l  common  and  mnel 
serious  in  babies,  (he  3  shota  are  be«t 
given  in  the  first  fl  months  of  life  Some 
states  reijiire  a  total  of  more  than  3 
shots   Kxperls  believe  that  1  or  2  more 
shota  given  by  the  7th  birthday  will 
provide  bettor  aru.1  longer  lasting 
[>rotectir»n   ( Jiildren  up  to  7  years  old 
should  get  the  vaccine   People  7  years 
Old  and  older  should  NOT  get  pertuaals 
shota. 


The^e  vaixines  are  luraalfy  tnlxed 
together  as  DTP  (diphtheria,  tetanus, 
and  pertuaais]  or  DT/Td  (diphthena  and 
telanua)  Th«  uaual  shots  given  to  babies 
and  children  up  to  7  years  old  is  DTP  A 
st'nes  of  DTP  ahots  providea  good 
protection  a^rnat  diphtheria,  tptanus. 
and  pertuaau 

Some  children  should  delay  geltinjj 
the  DTP  shots  (see  When  Should  a  Shot 
13«  Delayed  on  page  )  or  should  not 

gel  the  pertussis  part  of  DTP  (see  When 
Should  a  Shol  Not  be  Given  on  page 

)  Those  children  who  ahould  not  get 
the  pertussis  pari  need  lo  g*"!  shots 
known  as  Dl  (diphthena  and  tetanus)  to 
protect  them  agamst  diphthena  and 
leUnut  (lockiaw)  diaeaae. 

Chlidreo  7  yean  old  and  all  older 
persoru  cannot  get  DTP  or  DT  Persons 
in  th«ae  a^  groups  who  need  protection 
against  dtphthena  and  tetanus  should 
receive  ahots  known  as  Td  (tetanus  and 
diphthena)  The  diphthena  (d)  part  of 
Td  IS  specially  nutde  fur  older  children 
and  adults  The  combined  (Td)  shot  is 
recommended  by  experts,  but  aonie 
doctors  UtiR  uae  a  shot  which  hat  only 
iHtutua  vaccine 

Problems  CausfKi  by  Diphtheria. 
TelamiM.  and  PBrtassii  Vaccinf^ 

F.xperts  a^ree  thai  the  benefits  of 
shots  against  diphthena,  tetanus,  and 
pertussis  are  much  greater  than  the 
problems  from  the  shots 

•  Diphthena  and  Tetanus  Vacclnefs) 
(DT.Td.  Tetanus) 

DT,  Td.  or  tetanus  ahoti  cauae  few 
problems  They  may  CAuae  some 
soreness,  swelling,  and  redness  where 
the  shot  was  given  and  a  little  fever 

As  with  any  drug  or  shol.  there  is  a 
rare  chance  that  a  senous  problem 
(senous  allergic  or  nerve  problem)  or 
even  death  could  occur  If  a  serious 
problem  occurs,  a  doctor  should  be  seen 
as  toon  as  possible. 

•  Pertussis  Vaccine  [DTP,  Pertussis 
Most  children  will  have  a  little  fever, 

soreness  and  redness  at  the  shot  site. 
and  will  act  cranky  (upset)  following  a 
DTP  or  pertussis  shot  This  is  usually 
caused  by  the  pertussis  part  of  the  shol. 

Much  less  often,  a  child  may  have  a 
senous  problem  following  a  U  IT  shot 
Stjme  children  may  have  a  fever  with  a 
lemp«'rature  of  105  *F  or  higher  (1  in 
every  330  DTP  shots)  Some  children 
will  cry  without  stopping  for  3  hours  or 
lunger  (1  in  every  KXJ  DIT  shots)  A 
child  m^y  have  an  odd  high-sounding 
cry  (1  in  every  9(X)  DTP  shots).  Even  less 
often,  a  child  may  have  a  convulsion  (fit. 
seizure)  (1  in  every  1.750  DTP  shots)  or 
have  an  episode  of  shock  collapse 
(become  blue.  pale,  limp  and  nol 
responsive)  ( 1  m  every  1,750  DTP  shotb). 


Very  rarely,  a  child  may  have  brain 
damage  that  lasts  the  rest  of  his  or  her 
life  (1  in  every  340,000  DTP  shots). 
Anyone  who  has  one  of  these  serious 
problems  after  a  DTP  shot  should  NOT 
get  another  pertussis  shot  but  may  get 
the  diphtheria  and  tetanus  shots. 

As  with  any  drug  or  shot  there  is  a 
rare  chance  that  oOier  serious  problems 
(serious  allergic  or  nerve  problem)  or 
even  death  could  occur.  If  a  serious 
problem  occurs,  a  doctor  should  be  seen 
as  soon  as  possible.  Most  of  the 
information  about  the  cause  of  Sudden 
Infant  Death  Syndrome  (SIDS)  shows 
that  DTP  shots  do  not  cause  SIDS. 

When  to  Get  Vaccine  Shots  and  How 
Many  a  Child  Should  Get 

Experts  recommend  that  children 
should  get  5  shots  of  DTP  by  the  time 
the  child  first  goes  to  school.  Usually  the 
Ist  shol  is  given  when  the  baby  is  about 
2  months  old.  the  2nd  shot  at  about  4 
months,  the  3rd  at  about  6  months,  the 
4th  when  the  baby  is  15  to  18  months, 
and  the  5th  shol  is  given  when  the  child 
is  4  lo  6  years  old.  Those  children  who 
should  not  get  DTP  (see  When  Should  a 

Shot  Not  Be  Given  on  page )  should 

get  DT  instead.  Children  7  years  old  and 
older  who  never  had  DTP  or  DT  should 
get  three  shots  of  Td. 

When  Should  a  Shot  be  Delayed? 

.Any  of  these  vaccine  shots — 

•  Should  be  delayed  for  anyone  who 
is  sick  with  something  more  serious  than 
a  common  cold,  until  that  person  is 
better  or  the  doctor  okays  the  shot. 

•  Should  be  delayed  for  anyone  who 
has  ever  had  a  convulsion  (fit,  seizure) 
or  other  problem  of  the  brain  or  nervous 
system  until  fully  examined  by  a  doctor, 
(see  Other  Things  You  Should  Know  or 
Do  on  page ) 

•  May  be  delayed  for  anyone  taking  a 
special  treatment  for  cancer  (x-ray  or 
cancer  drugs)  or  special  drugs  that  make 
if  hard  for  the  body  to  fight  infection 
(prednisone  or  steroids).  A  doctor  needs 
to  decide  when  and  which  shots  to  give. 

When  Should  a  Shot  Not  Be  Given? 

Children  7  years  old  and  older  and  all 
adults  should  NOT  get  DTP.  pertussis,  or 


DT  shots,  but  they  may  get  Td  or  tetanus 
shots. 

Some  shots  (vaccines)  may  cause 
serious  problems  in  certain  people.  If 
any  of  the  problems  listed  below 
occurred  after  a  shot,  you  should  tell  the 
person  who  is  going  to  give  the  next 
vaccine  shot  Usually,  one  of  the  other 
vaccine  shots  (one  without  the  part  that 
may  have  caused  the  problem)  can  be 
given.  These  problems  may  occur 
especially  after  a  shot  with  pertussis 
vaccine. 

•  An  allergy  problem  within  24  hours 
after  getting  the  shot,  where  there  was  a 
problem  with  breathing;  swelling  in  the 
mouth,  throat,  or  face;  or  hives  (a  skin 
rash). 

•  A  temperature  of  105T  or  higher 
within  48  hours  after  getting  the  shot, 

•  An  episode  of  shock-collapse 
(becoming  blue  or  pale,  limp  and  not 
responsive)  within  48  hours  after  getting 
the  shot. 

•  Crying  for  more  than  3  hours 
without  being  able  to  stop  the  crying  by 
feeding  or  holding  the  child,  occurring 
within  48  hours  after  getting  the  shot. 

•  A  high-sounding  cry  that  is  unusual 
for  the  child,  within  48  hours  after 
getting  the  shot. 

•  A  convulsion  (fit,  seizure)  or  other 
serious  problem  of  the  brain  or  nervous 
system  within  7  days  after  getting  the 
shot. 

Other  Things  You  Should  Know  or  Do 

1.  For  children  who  are  to  get  DTP  or 
pertussis  shots — The  doctor  or  other 
person  who  is  going  to  give  a  shot 
should  be  told  about  a  personal  or 
family  history  of  convulsions  (fits, 
seizures).  If  the  child  who  is  to  get  a 
DTP  or  pertussis  shot  has  ever  had  a 
convulsion  (fit,  seizure)  or  has  a  close 
family  member  (brother,  sister,  or 
parent)  who  has  ever  had  a  convulsion, 
the  chance  that  this  child  might  have  a 
convulsion  after  a  DTP  or  pertussis  shot 
goes  up. 

A  doctor  should  fully  examine  any 
child  who  has  had  a  convulsion  and 
then  decide  which  shot  this  child  is  to 
get.  Because  there  is  still  some  chance  of 
getting  pertussis  and  because  the  chance 


Laai  Nwne 


Adt^MK  Street 


First  Name 


oty 


County 


of  a  convulsion  is  very  low.  ALMOST 
ALL  children  who  have  had  a 
convulsion  unrelated  to  receipt  of  DTP 
or  pertussis  shots  and  ALL  children  w  ith 
a  history  of  convulsion  in  close  famii> 
members  should  get  DTP  or  pertussis 
shots. 

You  should  talk  with  the  doctor  or 
other  person  who  is  going  to  give  a  shol 
about  using  medicines  or  other  measures 
to  stop  fever  from  the  shots.  If  a  senous 
problem  occurs,  a  doctor  should  be  sien 
as  soon  as  possible. 

2.  What  are  your  State  laws  for  these 
shots?  (See  Stale  Immunization 
Requirements  on  page ) 

3.  Do  you  have  any  questions  about 
the  diseases  and  shots  after  reading  or 
being  told  about  the  information  in  this 
booklet?  You  need  to  ask  any  questions 
you  have!  Ask  these  questions  NOW. 
either  of  the  doctor  or  of  the  person  w  ho 
is  going  to  give  the  shot.  Only  after  all 
questions  are  answered  to  your 
satisfaction  should  you  decide  whether 
to  get  the  shot. 

4.  You  should  sign  the  form  below  (or 
a  similar  one)  before  receiving  a  shot 
The  people  who  give  shots  will  keep  the 
form  that  you  sign  or  they  will  wnte  in 
your  record  or  their  office  record  whal 
shol  was  given,  when  the  shol  was 
given,  the  name  of  the  company  that 
made  the  vaccine,  and  the  vaccine  s 
special  lot  number. 

I  have  read  or  have  had  explained  in  me 
the  information  in  this  booklet  about 
diphthena,  tetanus  (lockjaw),  and  pertussis 
(whooping  cough)  disease  and  DTP.  Pertussis, 
DT,  Td,  and  Tetanus  vaccine  shots  I  hive 
had  a  chance  to  ask  questions  which  were 
answered  to  my  saUsfaction.  I  believe  I 
understand  the  benefits  and  nsks  of  the  DTP. 
Pertussis.  DT.  Td.  and  Tetanus  vaccine  shots 
and  ask  that  the  vaccine  checked  below  be 
given  lo  me  or  lo  the  person  named  below  fur 
whom  I  am  authorized  to  make  this  request. 

Vaccine  lo  be  given:  DTP , 

Pertussis DT ,  Td . 

Tetanus 


Information  About  Person  to  Receive 
Vaccine  (Please  Print) 

Birtndale  AM 


State 
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or  ;>f-^i  iir  tiiiUiVJ'ixm.i  la  makf  tl*ff 

IklUf 


What  to  Lto  Aftmr  Ott/rtf/  thf  Shut  and  if 

the  Shot 

•   Moil  prnhh-mi  (hut  occur  dfter  a 
nil'  »hol  Of  (ur  (lunnjj  the  firsl  fi-tv  days- 
nicrf-fore.  the  person  xettinx  the  shot 
should  h«'  waU  hf>d  rlusely  for  al  least  3 

iliiys 


•    I"Si«  fnrm  (th<3uld  l>e  tj««l  to  write 
down  informBtion  alxnit  these  nnd  any 
other  senoos  problems  tf  they  occur  h 
helps  to  get  tngrttier  the  information  you 
m.iy  need  to  report  to  a  doctor 
NdfTip  nf  nhiW  rfffived 


Odip  Hnd  time  shot  received 


PROecEM 


Umtmt^a  )•««  IW  o>  "1]*^  

Odd  r«gn  Kxxvang  cry  laquaal)  _.^_..______^___^__-— _ 

Oyang  ttrnvMI  «*OM)l»g  tor  1  how  or  tnoim _^________-— — ..^-— — ^ 

Snort  coMapM  ferko.  (m«&  •"*  and  "o<  '— 0O"i*»*l 

I  o*m  ol  awuouansaa  icotMU.  <Xf  l|— .  tutm  prxjbmm —  - 

Slopciwl  Or««ir«ng  — 

Surklnri  |ii  ijUlaiii  ««h  >i— tr«ig  or  ■■^fcTina.  ■■ultan  moutr^  or  lao*.  or  »v«*  idun  rMM|~ 
Any  I 


DATC 


TIME 


HOW 
lONQ 


Of  SCRIBE 


•  If  any  nf  thr  pmhU'm.i  L'strd  on  !hr 
form  on  payf  occurs,  ynti  ihotilil 
Hee  a  dorlor  n»  noon  ns  p<»«.*(t)l«   You 
should  tell  tH«  doctor  rrfrrythlnn  aSotit 
the  shut  ami  d«r«onb«  th*  pr»)hl«»m 
('ontinue  to  write  ilown  infi>nn«tion  rrn 
I  hi-  Utrm 

*  YiHi  abo  sKuuid  i-ali  and  report  ail 
ihu  infunDallun  yvu  h«v«  wn(U«  on  the 
form  to  th«  doclnr  pcratm.  or  irli'phorw 
ruindMir  iisttnJ  (•»«  in/omualiun  (or 
Reporting  a/  ('ru^U«fiis  Oxiirnofi  After 
the  Shut  ori  (M^'  J 

U  hilt  F.lff  In  (in  rf  Yoii  IW-hf*r  thai  (hr 
/'r-rs. '/r  U7i(i  Wc<  cwi/  .'/>»•  V'fwrrrN"  S'Ao^ 
w  ov  lunirtfi  IMndf  SVr'ot/^/v  ///'  r>r  /'Iw^/ 
/(fi  n.'.sv    >f  Riffivn^i  thf  Vnn-int^ 

The  NatJotutI  Van. me  luiury 
(Innipjinsation  lYo>jr«iii  provides  a  way 
for  (  ompoasadoa  of  p«opl«  who  wisre 
loinri-d  (made  seriuuikly  ilij  or  di-txl 
l)«-(.«tise  a(  receiMit^j  the  vact  iiM-s  you 
have  JUKI  rejtd  or  h«'en  told  at>ou(    All 
I  l.iiiiij  lor  iii|urie«  (luTiouit  iiiiie»«eH|  or 
deaths  relate*]  to  the  adininislratKMi  of 
thene  vai.4:ineii  nmsl  b**  file^l  with  the 
I'mlcd  Stale*  ('.l.ii!ii>t  (lourt    Information 
ahout  the  ( '(impensatioM  l^iRnim  and 
alioiil  how  to  file  n  rlmm  mav  he 
obtained  from  the 


fthowQ  below  n  :i;-  i-xumplr  i>(  how  Sliit» 

immunisallun  r«'.;uir>Mi\cn'»  <-i.!  i.  t.-d.,!- 
may  be  written  by  each  ttalej 

(Stale  Seal/Name  or  Other  ldrnt;ru«tinn) 

iiiiilu  ,\jnie    li!i. :;..::. ^i:l..i\  lit\-...rf:::i  r.Ls 

8TATR  X  law  requires  almost  all  children 

111  ijj-i  I  er'.iin  vamnes  before  they  enior 
%,  hi  ml   tVeliirf  «  rhild  can  attend  school. 

P'iMif  idrti  ihf  I  hilil  Kdi  the  reijuired  vacnnes 
nimt  lie  «ht>wn    ISii*  proof  muit  be  a  wntlen 
rfN  oril  «hiiwifii<  ihn  moiilh   dny   and  year  of 
e  II  h  «hiit    (itiil  the  iixiiulurr  of  the  dtKtor  or 
(iltirr  [>er»<m  wtio  ijhvh  enc  h  nhol    Some 
ctuldrfn  may  not  need  to  get  certain  shot* 


\'dccines  \/ihj(Ji  are  Now  Raquirt^d  by 
Stntr  \  l.oH 

•  Difihtherw.  TfUanu*.  arid  f^rtustiis 
iDTPt — 4  yaodxw  shnts  for  children 
nndiT  7  years  oUi 

•  Tftanin  and  Difththt^nci  fTd) — .1 
\  Hcctne  shnts  for  children  7  yrars  old 
and  older 

•  I'lilii)—^  doses  of  vaccine  droyis  or 
shots  for  rhildrwfi  tmder  Ifl  years  old 

•  ^1eilsl^^s~^  shot  of  live  virus 
vai.nne  ipven  on  or  after  the  1st 

liirthiiay  or  a  hlixxi  tiler  of  at  least  1  8 
(may  U-  give^  with  mumps  and  rul)«'Ila 
vaixunrs  as  MMK  vaa;lm>| 

•  Sf(fmps—\  shot  o(  mumps  vaccine 
Xuen  on  or  aft»^  the  1st  birthday  or  a 
dot  lor  s  diaKnostj  of  disease  history 
(may  lie  f(>v«n  with  measles  and  rubella 
va(  (  ineH  as  MMK  viMrinr) 

•  /i'(;V//o     1  shot  of  nibella  (Cerman 
measles)  varnne  given  on  or  after  the 
1st  hirthdny   or  a  blood  titer  of  at  least 

1  H  imav  ^)«*  s?TveTi  with  measles  and 
ni!:rn;rs  varcine  ns  MMR  varcine) 

IV.'.'  \f,;v  f'r  i:\,'ri;'li-d  'rem  Getting 
\'<i(  ,  :ni^  Rexjinryii  bv  Statr  X 

The  fulLowing  reiisuna  may  exempt 
some  ciiildren  from  lvivin«  to  Kcl  uTtain 
\.iM  ines  that  are  usually  required  by 
Sl.i'e  X  inimuru/alion  law 
(enter  siirnmarv  of  eKeinptions  allowed 
|i>  Stale  X  e  g     medical,  reiigioub.  and 
philosophical  I 

Information  for  Reporting  of  Problems 
Occurring  After  a  Shot 

If  the  person  who  j?ot  a  \  ai cine  shot 
has  H  senoui  problem  after  the  sho'   you 
Kh,ii,!il  rejuirt  the  (irublem  to  the  doctor 
or  (i:t-,iT  [leri.in  who  Have  the  shot,  in 
adiliiion  to  seeing  a  doi  tor. 

Report  the  problem  to. 


Appendix  A  (Z) — important  Information 
About  Measles.  Mmnpa.  and  Rubella 
and  the  Shots  to  Protect  AgBinat  These 
Diseaees 

This  booklet  gives  mformalion  about 

•  The  diseases  measles,  mumps,  and 
rulivlla  (German  metisiea) 

•  Shots  (vaccmes)  to  keep  people 
fron  catchinj  these  diseases 

•  rVnbiems  (reactions!  thai  can  follow 
a  shot 

—ways  to  try  to  prevpnt  these  prtiblems, 
— problems  that  ahould  be  seen  by  a 

tkictor  at  once 
— a  wtiy  to  help  you  record  information 

at>out  these  problcrBS 
—  how  and  where  to  report  serious 

proWtnns 

•  When  Cb*r1ain  shots  should  not  be 
Kiven  unld  you  check  wnth  a  doctor 

•  Your  State  immuniration 
reijairements  and  laws 

•  A  National  program  of 
compensation  for  injuries  or  deaths 
(  au.sed  by  a  vj»ccine 

iVhcl  IS  KUash'S? 

Measles  is  the  most  senous  of  the 
(  ommon  childhood  diseases.  Usually  it 
causes  a  rash,  high  fever,  cough,  runny 
nose   and  watery  eyes  lasting  1  to  2 
vsfM'ks  Sometimes  it  is  more  serious  It 
(  aiises  an  ear  mfertion  or  pneumonia  in 
nearl\  1  out  of  every  10  children  who 
catch  It.  About  1  out  of  evRry  1.000 
(  hildren  who  i  atr.h  measles  Will  have  an 
Infliimmation  nf  the  brain  (encephalitis). 

This  priilili  Ti  '  .tn  (..luse  convulsions 
(fits.  Ri'i?.i;ri's|  loss  of  hearing,  or  mental 
relanialion.  About  1  out  iif  every  10.000 
(  hildren  who  catch  nieasles  dies  from  it. 
Measles  can  also  cause  a  pregnant 
woman  to  lose  her  baby  or  have  if  born 
too  early 

People  catch  measles  b>  breathina  in 
the  measles  germs.  These  germs  are 


passed  on  to  others  by  people  who  have 
measles  when  they  cough,  sneeze,  or 
just  talk.  Measles  is  so  easy  to  catch 
that  before  measles  vaccine  was 
available,  almost  all  children  caught  this 
disease  by  the  time  they  were  15  years 
old. 

Before  measles  shots  were  available, 
there  were  hundreds  of  thousands  of 
measles  cases  and  hundreds  of  deaths 
caused  by  measles  in  the  United  States 
every  year.  Now.  wide  use  of  the 
measles  vaccine  has  almost  caused 
measles  to  disappear  from  the  United 
States.  However,  if  children  don't  get  the 
measles  vaccine,  they  have  a  good 
chance  of  catching  measles  when  they 
are  still  children  or  when  they  are  older, 
when  it  might  be  even  more  serious. 

What  is  Mumps? 

Mumps  is  a  common  disease  of 
children.  Most  of  the  time  it  causes  a 
child  who  catches  it  to  have  a  fever  and 
headaches.  It  also  causes  a  swelling  of 
the  salivary  glands  in  the  jaw.  which 
then  makes  the  cheeks  swell  Sometimes 
mumps  can  be  more  serious.  About  1  out 
of  every  10  person^  who  catch  mumps 
has  a  problem  with  the  coverings  of  the 
brain  and  the  spinal  cord  (meningitis). 
Even  less  often,  persons  with  mumps 
can  have  a  problem  (inflammation)  of 
the  brain  itself  (encephahtis)  which 
usually  goes  away  without  leaving  a 
lifelong  problem.  Mumps  can  also  cause 
people  to  lose  their  hearing.  About  1  out 
of  every  4  teenage  boys  or  aduJt  men 
who  catch  mumps  gets  a  swelling  of  his 
testicles.  Although  this  is  painful,  it 
rarely  keeps  them  from  being  able  to 
father  a  child. 

People  catch  mumps  by  breathing  in 
the  mumps  germs.  These  germs  are 
passed  on  to  others  by  people  who  have 
mumps  when  they  cough,  sneeze,  or  just 
talk. 

Before  mumps  shots  were  available, 
almost  all  chddren  caught  mumps  before 
they  were  grown.  Now.  because  of  the 
wide  use  of  mumps  vaccine,  there  are  a 
lot  fewer  c;ase8.  However,  if  children 
don  t  get  the  mumps  vaccine,  they  have 
a  good  chance  of  catching  mumps  when 
they  are  still  children  or  when  they  are 
older.  When  teenagers  and  adults  have 
munips  their  illness  is  usually  more 
serious  and  causes  more  complications 
than  when  children  have  it 

Wliut  is  Rubella? 

Rubella,  also  called  German  measles, 
is  a  common  disease  of  children.  But.  it 
can  also  be  caught  by  adults.  Most  of 
the  time,  rubella  ij>  a  mild  disease  that 
cau.ses  a  low  fever,  rash,  and  a  swelling 
of  glands  in  the  neck.  The  sickness  lasts 
for  about  3  days.  Sometimes,  mostly  in 
adult  women,  rubella  may  cause  a 


swelling  and  soreness  of  the  joints  for  a 
week  or  two.  Very  rarely,  rubella  can 
cause  a  problem  (inflammation)  of  the 
brain  (encephalitis)  or  cause  a  problem 
of  bleeding  under  the  skin  (purpura) 
which  usually  lasts  for  only  a  few  days. 

The  worst  problem  with  rubella  is 
when  women  who  are  pregnant  get  this 
disease.  As  many  as  one  half  of  these 
women  may  lose  their  babies  or  have 
babies  that  are  bom  crippled,  blind,  or 
with  other  serious  health  problems.  The 
last  big  outbreak  of  rubella  in  the  United 
States  was  in  1964.  This  was  before 
there  was  a  shot  against  rubella. 
Because  of  that  outbreak,  about  20.000 
babies  were  bom  with  serious  health 
problems.  Many  were  bom  deaf  or 
blind,  had  heart  damage,  or  had  lifelong 
brain  problems.  These  terrible  health 
problems  occurred  because  the  mothers 
of  these  babies  caught  rubella  during 
their  pregnancy. 

Rubella  is  very  easy  to  catch.  People 
catch  rubella  by  breathing  in  the  rubella 
germs.  These  germs  are  passed  on  to 
others  by  people  who  have  rubella  when 
they  cough,  sneeze,  or  just  talk. 

Before  we  had  rubella  shots,  there 
was  so  much  rubella  around  that  most 
children  caught  the  disease  by  the  time 
they  were  15  years  old.  Now,  because  of 
the  wide  use  of  rubella  vaccine,  there 
are  fewer  cases  of  the  disease. 
Flowever,  if  children  don't  get  the 
rubella  vaccine,  they  have  a  very  good 
chance  of  catching  rubella  and  maybe 
even  passing  it  on  to  a  pregnant  women. 
Also,  girls  could  catch  it  after  they  grow 
up  and  are  pregnant  themselves. 

Since  rubella  is  a  mild  disease,  many 
adult  women  don't  remember  if  they  had 
a  case  of  rubella  when  they  were 
younger.  About  1  out  of  every  5  women 
who  are  at  an  age  to  have  children  are 
still  not  protected  against  rubella. 

Vaccinas  To  Keep  People  From  Gettini; 
Sick  With  Measles.  Mumps,  and 

RaheUu 

The  best  wa\  to  be  protected  against 
getting  any  of  these  3  diseases  is  to  get 
certain  shots  (vaccines). 

Measles  Vaccine — lYotects  at  least  90 
out  of  every  100  people  who  get  the  shot 
if  they  are  at  least  1  year  old  when  they 
get  the  vaccine.  This  protection  against 
measles  is  probably  lifelong.  Experts 
believe  measles  vaccine  will  protect 
even  betti.T  if  it  is  given  when  a  child  ih 
15  months  old  or  older. 

MjH'ps  Vaccine — Protects  at  least  90 
out  nf  every  100  people  who  get  the  shot 
if  they  are  at  least  1  year  old  when  they 
pet  the  vaccine.  This  protection  against 
mumps  is  probably  lifelong. 

Rubella  Vaccine — Protects  at  least  90 
out  of  every  100  people  who  get  the  shot 
if  they  are  at  least  1  year  old  when  they 


get  the  vaccine  This  protection  against 
rul>ella  is  probably  lifelong. 

Only  one  shot  of  each  of  these 
vaccines  is  needed  to  give  good 
protection.  These  vaccines  are  usually 
mixed  together  as  MMR  (measles, 
mumps,  and  rubella).  But  the>  also  are 
available  mixed  as  MR  (measles  and 
rubella)  and  RM  (rubella  and  mumps),  or 
as  separate  shots  of  measles  or  mumps 
or  rubella. 

Experts  agree  that  these  shots  are  safe 
for  people  who  are  already  protected 
agHinst  measles,  mumps,  or  rubella  but 
who  do  not  know  it.  Blood  tests  to 
measure  protection  are  not  necessary 
before  any  of  the  shots  are  given 

Problems  Caused  by  Measles.  Mumps, 
and  Rubella  Vaccines 

Experts  agree  that  the  benefits  of 
shots  against  measles,  mumps,  and 
rubella  are  much  greater  then  the 
problems  from  the  shots. 

Local  or  Mild  Problems 

•  Measles  VaccmefsJ  (Measles. 
MMR.  .MR).  Measles  vaccine,  alone  or 
mixed  with  rubella  or  mumps  vaccine, 
will  cause  about  1  in  every  5  children  to 
have  a  rash  or  low  fever.  This  usually 
begins  1  to  2  weeks  after  getting  a 
measles  shot  and  lasts  for  just  a  few- 
days. 

•  Mumps  Vaccinefsl  (Chimps.  M.MR, 
RMJ  Sometimes  there  will  be  a  little 
swelling  of  the  salivary  glands.  This 
ma>  happen  1  to  2  weeks  afer  getting  a 
mumps  shot. 

•  Rubella  VaccinelsJ  (Ru.vllo.  MMR. 
MR.  RMl  About  1  in  every  7  children 
will  have  a  rash  or  some  swelling  in  the 
lymph  glands  1  to  2  weeks  aPer  getting  a 
rubella  shot.  This  minor  pro!  ,em  usually 
lasts  for  a  day  or  two.  About  1  in  every 
20  children  and  as  many  as  4  out  of 

ev ery  10  adults  who  get  a  rubella  shoi 
will  have  some  pam  and  sthTness  in  the 
joinis.  P;iinful  swelling  of  the  lomts 
happens  to  fewer  than  1  out  of  50  adults 
who  gel  a  rubella  shot.  Problems  with 
joints  occur  from  1  to  3  weeks  after  a 
rubella  shot.  They  are  usually  mild  and 
last  for  only  2  or  3  da>s  and  rarely 
return.  Other  temporary  problems 
caused  by  the  shot  are  pain,  numbness, 
or  tmyling  in  the  hands  and  feel,  but 
they  are  uncommon. 

More  Serious  Problems 

•  Measles.  Mumps,  and  Rubella 
Varcinefs)  (Measles.  Mumps.  Rubella, 
MMR  MR.  RM).  Experts  are  not  sure 
why.  but  very  rarely,  children  who  get 
these  vaccines  (measles,  mumps,  and 
rubella)  may  have  a  convulsion(s)  (fit. 
seizure),  loss  of  hearing,  or  other 
problem  of  the  brain  (encephalitis). 
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As  vviih  any  dm^  or  shut,  lhpr«  Is  d 
rare  chanc**  that  other  lenous  pr<)tilt'm» 
(iiTious  allerxic  or  nerve  problemt)  or 
even  dcnth  could  occur  If  a  senoiiu 
probleiTi  oct  um,  a  doctor  ihould  be  seen 
HR  soon  as  possible 

VVhfn  Til  C'rft  Vex  ( !iif'  Shcts  mui  lf^>^^ 
\fiiny  Arc  \'t'*'<U'</ 

F.xperts  recommend  that  children 
should  xet  the  MMR  shot  when  they  are 
15  months  old  or  older  Anyone  who  is 
not  known  to  be  protected  against 
measles,  mumps,  or  rubella  should 
receive  a  shot   It  is  important  that 
teena«ers  and  adults — especially 
womi'n  who  can  have  babies — who  may 
not  be  [in iter  ted  against  rubella  receive 
a  riibella  shot  They  can  get  the  MMR 
shot  if  they  might  also  not  be  prntecfcd 
Hg.iinHl  measles  or  mumps 

Whfn  Shi'ulti  u  Shot  Sot  Re  Cm-n  I  'ntil 
You  Check  With  o  [hxlor^ 

You  should  tell  the  person  who  Is 
going  to  give  the  shot  if  the  pemon  who 
IS  going  to  get  the  shot 

•  Is  sicJi  with  something  more  serious 
than  a  common  rold 

•  Has  an  allergy  problem  that 
o<  curred  after  eating  eggs  and  was  so 
serious  that  it  required  medical 
treatment  (do«s  not  apply  to  the  rubella 
shot  given  alone) 

•  Had  an  allergy  problem  that 
o<  cured  after  using  an  antibiotic  (^lled 
neomycin  and  was  so  serious  that  it 
re<juir*'d  medical  treatment. 

•  HdS  cancer,  leukemia,  or  lymphoma 
Icancer  of  the  lymph  glands) 

•  Has  any  other  disease  that  makes  it 
hani  for  the  body  to  fight  infection  (for 
example  AIDS  or  HIV  infectioni 

•  Is  taking  special  treatment  for 
cancer  (X  ray  or  cancer  drugs)  or  speiial 
drugs  that  make  it  hard  for  the  Inxly  to 
fight  infecluin  (prednisone  or  steniids) 

•  Is  pregnant  or  thinks  she  may  b«' 
pregnant 


•  Has  received  a  shot  of  gamma 
globulin  during  the  past  3  months. 

Finally,  shots  should  b>e  delayed  for 
anyone  who  is  sick  with  something  more 
senous  than  a  cold  until  that  person  is 
better  or  a  doctor  okays  the  shot 

Othfr  Thint(S  You  Should  Know  or  Lk) 

1  For  children  who  are  to  get  the 
measles  shot — 

If  the  child  who  is  to  get  a  shot  for 
measles  has  ever  had  a  convulsion  (fit. 
seizure)  or  has  a  close  family  member 
(brother,  sister,  or  parent]  who  has  ever 
had  a  convulsion,  the  chance  that  this 
child  might  have  a  convulsion  after  a 
measles  shot  is  higher  Because  there  is 
still  some  chance  of  getting  measles,  and 
because  the  chance  of  a  convulsion  after 
getting  a  shot  of  measles  vaccine  is  very 
low,  all  children  who  have  had 
convulsions  and  all  children  with  a 
history  of  convulsions  in  close  family 
members  should  get  a  shot  against 
measles 

The  doctor  or  other  person  who  is 
going  to  give  the  shot  should  l>e  told 
al)out  a  personal  or  family  history  of 
convulsions.  You  should  talk  with  them 
about  using  medicines  or  other  measures 
to  stop  fever  from  shots.  If  a  senous 
problem  occurs,  a  doctor  should  be  seen 
as  soon  as  possible. 

2.  Measles,  mumps,  and  rubella  shots 
are  not  known  to  cause  special 
pmblems  for  pregnant  women  or  their 
unl)om  babies  However,  doctors 
usually  do  not  like  to  give  any  dnigs  or 
shots  to  pregnant  women  unless  they 
have  to  To  be  safe,  pregnant  women 
should  not  get  these  shots  Also,  a 
woman  who  gets  any  of  these  shots 
should  not  get  pregnant  for  3  months 
following  the  shot. 

3  If  you  cannot  get  these  shots 
because  you  are  pregnant,  you  should 
discuss  this  with  the  doctor  who  is 


Sirwl 


Sif{!)olijrf  of  person  to  n'ct-ive  vmuiiw 
or  person  authorized  to  make  this 
request  (parent  or  jfucniianl 
Date 


»y 


Co«x*y 


What  To  Do  After  Getting  the  Shot  and 
if  a  Stmoua  Problem  Occurs  After 
Getting  the  Shot 

•  Most  problems  that  occur  after  a 
measles,  mumps,  or  rubella  shot  occur 
within  15  days  after  getting  the  shot. 
However,  you  ihould  report  to  the 
person  who  gave  the  shot  any  senous 


canng  for  your  pregnancy.  It  is  very 
important  for  a  pregnant  woman  to 
know  for  sure  if  she  is  protected  against 
rubella. 

4  Giving  a  shot  to  a  child  whose 
mother  is  pregnant  is  not  dangerous  to 
the  unborn  baby, 

5  What  are  your  State  laws  for  these 
shots?  (see  State  Immunization 
Requirements  on  page ) 

6  Do  you  have  any  questions  about 
the  diseases  and  shots  after  reading  or 
being  told  about  the  information  in  this 
booklet?  You  need  to  ask  any  questions 
you  have!  Ask  these  questions  NOW, 
either  of  the  doctor  of  the  person  who  is 
going  to  give  the  shot.  Only  after  all 
questions  are  answered  to  your 
satisfaction  should  you  decide  whether 
to  get  the  shot. 

7.  You  should  sign  the  form  below  (or 
a  similar  one)  before  receiving  a  shot. 
The  people  who  give  shots  will  keep  the 
form  that  you  sign  or  they  will  wnte  in 
your  record  or  their  ofTice  record  what 
shot  was  given,  when  the  shot  was 
given,  the  name  of  the  company  that 
made  the  vaccine,  and  the  vaccine's 
special  lot  number. 

I  have  read  or  have  had  explained  to  me 
the  information  in  this  booklet  about  measles 
mumps,  and  rubella  (German  measles)  and 
measles,  mumps,  and  rubtella  vaccines.  I  have 
had  a  chanc«  to  ask  questions  which  were 
answered  to  my  satisfdction.  I  believe  ! 
understand  the  benefits  and  risks  of  the 
measiet.  mumps,  and  rut>ella  vaccines  and 
H^k  that  the  vaccine  checked  below  be  given 
to  me  to  the  person  named  below  for  whom  I 
am  authonzed  to  make  this  request 

Vaccine  to  be  given:  Measles , 

Mumps     Rubella ,  Measles- 
Mumps-Rubella  ,  Measles-Rubella 

.  Rubella  Mumps 

Information  About  Person  To  Receive 
Vaccine  /Please  Print) 


Protjtem 


Brmdita 


Ag« 


StMta 


ap 


problem  that  occurs  within  4  weeks 
after  geftlrig  the  shot. 

•  Tnis  form  should  be  used  to  write 
down  information  about  these  and  any 
other  serious  problems  if  they  occur.  It 
helps  to  get  together  the  information  you 
may  need  to  report  to  a  doctor. 
Name  of  shot  received   


Date  and  time  shot  received  - 


SwoWen  mouth  of  lace,  hard  to  tjreattw  Of  swaHow 

Stopped  breathing  

Loss  of  oonsoousness  (coma)  or  o»ier  Ixam  protJtoni.. 

Coovulsion  (tit,  seizure)       _ „ 

Any  other  senous  proWem _ _ 


Dale 


T«ne   ,  How  Lortg  ,    Oeacftbe 


•  //  any  of  the  problems  listed  on  the 

form  on  pnpe occurs,  you  should 

see  a  doctor  as  soon  as  possible.  You 
should  tell  the  doctor  everything  about 
the  shot  and  describe  the  problem. 
Continue  to  write  down  information  on 
the  form. 

•  You  also  should  call  and  reporl  all 
the  information  you  have  written  on  the 
form  to  the  doctor,  person,  or  telephone 
number  listed  (see  Information  for 
Reporting  of  Problems  Occurring  After 
the  Shot  on  page ) 

What  Else  to  do  if  you  believe  that  the 
Person  Who  Received  the  Vaccine  Shot 
Was  Injured  (Made  Seriously  III)  or 
Died  Because  of  Receiving  the  Vaccine 

The  National  Vaccine  Injury 
Compensation  Program  provides  a  way 
for  compensation  of  people  who  were 
injured  (made  seriously  ill)  or  died 
because  of  receiving  the  vaccines  you 
have  just  read  about.  All  claims  for 
injuries  (serious  illnesses)  or  deaths 
related  to  the  administration  of  these 
vaccines  must  be  filed  with  the  United 
States  Claims  Court.  Information  about 
the  Compensation  Program  and  about 
how  to  file  a  claim  may  be  obtained 
from  the , 

(shown  below  is  an  example  of  how  State 
Immunization  requirements  and  schedule 
may  be  written  by  each  state) 

(Stala  Seal/Name  or  Other  IdentiTication) 

"Stale  Name" Immunization  Reqiiircwents 

STATE  X  law  requires  almost  all  children 
to  get  certain  vaccines  before  they  enter 
school  Before  a  child  can  attend  school 
proof  that  the  child  got  the  required  vaccines 
must  be  ohown.  This  proof  must  be  a  written 
record  showing  the  month,  day,  and  year  of 
each  dose  of  vaccine  drops  or  shot  of 
vaccine,  and  the  signature  of  the  doctor  or 
other  person  who  gave  each  dose  of  vaccine 
drops  or  shot  of  vaccine.  Some  children  may 
not  need  to  gel  certain  vaccines. 

Vaccines  Which  are  Now  Required  by 
State  X  Law 

•  Measles — 1  shot  of  live  virus 
vaccine  given  on  or  after  the  1st 
birthday,  or  a  blood  titer  of  at  least  T8 
(may  be  given  with  mumps  and  rubella 
vaccines  as  MMR  vaccine), 

•  Mumps — 1  shot  of  vaccine  given  on 
or  after  the  1st  birthday,  or  a  doctor's 
diagnosis  of  disease  history  (may  be 
given  with  measles  and  rubella  vaccines 
as  MMR  vaccine). 

•  Rubella — 1  shot  of  vaccine  given  on 


or  after  the  1st  birthday,  or  a  blood  titer 
of  at  least  1:8  (may  be  given  with 
measles  and  mumps  vaccine  as  MMR 
vaccine). 

•  Diphtheria.  Tetanus,  and  Pertussis 
(DTP) — 4  shots  of  vaccine  for  children 
under  7  years  old. 

•  Tetanus  and  Diphtheria  (Td) — 3 
shots  of  vaccine  for  children  under  18 
years  old. 

•  Polio — 3  doses  of  vaccine  drops  or 
shots  of  vaccine  for  children  under  18 
years  old. 

Who  May  be  Exempted  from  Getting 
Vaccines  Required  by  State  X 

The  following  reasons  may  exempt 
some  children  from  having  to  get  certain 
vaccines  that  are  usually  required  by 
State  X  immunization  law. 

(Enter  summary  of  exemption  allowed  by 
State  X  e.g..  medical,  religious  and 
philosophical.) 

Information  for  Reporting  of  Problems 
Occurring  After  a  Shot 

If  the  person  who  got  a  vaccine  shot 
has  a  serious  problem  after  the  shot,  you 
should  report  the  problem  to  the  doctor 
or  other  person  who  gave  the  shot,  in 
addition  to  seeing  a  doctor. 

Report  the  problem  to: 

Appendix  A  (3) — Important  Information 
About  Poliomyelitis  (Polio)  and  the 
Vaccine  Drops  or  Shots  to  Protect 
Against  this  Disease 

This  booklet  gives  information  about: 

•  The  disease  poliomyelitis  (polio). 

•  Vaccines  (drops  or  shots)  to  keep 
people  from  catching  this  disease. 

•  Problems  (reactions)  that  can  follow 
drops  or  a  shot: 

— ways  to  try  to  prevent  these  problems. 
— problems  that  should  be  seen  by  a 

doctor  at  once. 
— a  way  to  help  you  record  information 

about  these  problems. 
— how  and  where  to  report  serious 

problems. 

•  When  polio  vaccine  (drops  or  shots) 
should  be  delayed  or  not  given. 

•  Your  State  immunization 
requirements  and  laws. 

•  A  National  program  of 
compensation  for  injuries  or  deaths 
caused  by  a  vaccine. 

What  Is  Polio? 

Polio  is  a  very  serious  disease  and  it 


can  cause  lifelong  paralysis  (crippling) 
of  arms  and  legs  and  sometimes  death. 
Most  people  who  have  the  polio  germ  in 
their  body  only  have  a  mild  fever. 
headache,  sore  throat,  or  upset  stomach. 
The  polio  germ  lives  m  the  intestines 
and  passes  from  one  person  to  another, 
usually  by  hands  dirty  with  feces,  and. 
rarely,  from  mouth  to  mouth. 

Most  people  who  get  crippled  b>  polio 
will  have  some  weakness  in  an  arm  or 
leg  for  the  rest  of  their  li\  es  Many  of 
these  people  will  be  badly  crippled  anr 
unable  to  work. 

In  the  United  Slates,  thousands  of 
people  used  to  be  crippled  by  polio 
every  year,  and  many  died.  .Now. 
because  people  gel  polio  vaccine  which 
gives  protection  against  this  terrible 
disease,  polio  is  very  rare  in  the  I'.S  But 
there  are  still  many  thousands  of  polio 
cases  in  other  parts  of  the  world  So  we 
must  make  sure  that  our  children  get  all 
the  polio  vaccine  they  need  to  protect 
them  if  they  travel  outside  the  United 
States  and  to  protect  them  in  case  poho 
germs  get  into  the  United  States. 

\  'accmes  to  Keep  People  From  Getting 
Sick  With  Polio 

The  best  way  to  be  protected  against 
getting  polio  is  to  get  at  least  3  doses  of 
polio  vaccine  as  drops  in  the  mouth  (oral 
[live]  polio  vaccine-OPV]  or  as  shots 
(inactivated  [killed]  polio  vaccine-lPV). 
All  healthy  babies,  children,  and  young 
people  between  the  ages  of  6  weeks  and 
18  years  need  to  get  at  least  3  doses  of 
polio  vaccine  (OPV  drops  or  IPV  shots^ 
to  protect  them.  Adults  who  plan  to 
travel  to  areas  of  the  world  where  there 
is  polio  also  should  have  had  polio 
vaccir.e. 

More  than  90  out  of  e\  er>  100  people 
who  get  at  leas!  3  doses  of  OPV  drops  or 
IPV  shots  are  protected  against  polio. 
Drops  or  shots  should  be  given  early  in 
life.  Some  slates  require  more  than  3 
doses  of  polio  vaccine  (drops  or  shots). 
Experts  believe  that  1  more  dose  of  polio 
vaccine  (drops  or  shot)  given  by  the  7th 
birthday  will  provide  better  protection 
against  polio. 

Experts  from  go\  ernment  and  doctors' 
groups  recommend  OPV  d.-jps  rather 
than  IPV  shots  as  the  preferred  poho 
vaccine  for  healthy  people  up  to  the  18lh 
birthday  (see  When  Should  OPV  Drops 
Not  Be  Given?  on  page ) 

Although  OPV  drops  and  IPV  shots 
are  both  very  good  in  preventing  polio. 
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lS«?  OPV  IS  the  typ*"  of  polio  vuccm** 
most  d(M:l{)ni  Rive  to  children  in  lh»' 
I  Inited  Stale*  The  Of'V  .s  e«8i«'r  lo  \akt'. 
work*  in  th«  mte«lm«'«  (wht-re  thp  polio 
K«>rTna  flr«l  start  to  )trow).  nnd  dives 
pn)te<:tion  for  h  lon^  timt*   probtibly  for 

lift! 

fHjopIc  18  yeani  old  and  oldtT  who  arc 
Koing  lo  a  country  where  thfrv  is  polio 
should  ((«>l  p<jlio  vaccine  («i«e  When  To 
Ot  Va(ane  Dnips  or  Shots  and  How 
Many  are  NeedecJ  on  p«x»'  I 

f'roblrnKt  ('iiusfi/  hv  Polio  Vaa  :i>f 

•  Oral  FV)li()  Vaccine  (Of'V)  Drops 
OPV  drT>pa  cause  few  pn>tilems   Hut 
you  should  know  that  very  rarely  |one 
time  for  every  8  million  doses  of  dnips) 
the  dn>ps  can  cause  cnpplmjj  (paralylu 
polio]  in  the  p«'rson  who  g»'ts  the  drops 
I'he  chani  e  of  paralysis  is  hixhesl  after 
the  1st  dose  of  drops  |one  time  for  t?very 
1  to  2  million  doses  of  dnips)   Then-  is 
also  a  very  sm<ill  risk  of  crippling  ainonx 
fH'ople  who  have  close  contai  I  with 
someon*'  who  )(oi  ()('V  dnips  within  the 
pr»'viou8  8(1  days  (one  time  for  every  5  to 
8  million  doses  of  drops]  (io<HJ  [wrsonal 
hygien«  (hand  washing)  will  make  the 
risk  even  imaller  Anyone  who  han 
clone  contact  with  a  p«'rson  seriously  ill 
with  di»eai«*»  »u<  h  as  can(  er  or 
leukemia,  or  with  a  p«'rson  lakinx 
m<>tllcine«  |su<.h  as  steniiiis  or 
pre<hiisone]  that  lower  th4it  p«Tton  s 
resistance  to  infeition  should  M'7'v''' 
OPV  drops 

•   Inai  tivated  IHilio  Van  me  (IPV]  Shots 

S«Tious  illness«'s  are  very  rare  .iflcr 
IPV  shots   IPV  shots  (  an  i  aus**  a  little 
soreness  and  re<ine»s  where  the  shot 
was  xiven.  As  with  any  drux  or  shot 
there  is  a  rare  chance  that  a  serious 
ulleryu  problem  or  even  death  (  oiild 
iM  (  ur  If  a  serious  prohirm  o(  i  urs  a 
d(K  tor  should  Ne  seen  as  stnin  as 
possible 

\iVhfii  lo  (,t't  I'ui  (  //If  Props  <ir  Shi.-(s 

F.very  child  should  xel  4  doses  of  p<ilio 
vrtitiive  (OPV  drops  or  IPV  shots]  tiy  lh»' 


time  he  or  she  Tirtt  go«a  to  school. 
Usually,  the  Isl  dose  of  OPV  or  shot  of 
IPV  IS  given  when  the  baby  is  about  2 
months  old,  the  2nd  at  about  4  months, 
the  3rd  when  the  baby  is  15  to  18  months 
old.  and  the  4th  dose  of  OPV  drops  or 
IF'V  shot  when  the  child  is  4  to  6  yearn 
old 

Adults  who  have  had  some  OPV 
drops  l>efore  and  are  K^in^  to  a  country 
where  there  is  polio  need  at  least  1  dose 
of  OPV  drops  or  1  IPV  shot   If  these 
adults  have  never  had  OPV  drops  or  IPV 
shots,  they  should  g<'t,  if  there  is  enough 
time.  2  or  3  IPV  shots  before  xoinx  If 
there  is  less  than  one  month  l>efore  they 
leave,  they  should  xet  at  least  1  dose  of 
either  OPV  or  IPV   If  they  get  only  one 
dose  of  OPV  or  IPV   it  should  Ix-  given  a 
minimum  of  1  to  2  days  befor*-  they 
leave 

Whon  Should  Drops  or  Shol  Hi' 

Ih'lo.^nP 

Oral  Poho  Vaccine  (OPV)  Drops 

Should  \h'  delayed  for  anyone  who  is 
sick  with  something  more  serious  than  a 
common  cold,  until  that  person  is  iH-tter 
or  a  d<x:tor  okays  the  dose  of  OPV  drops 
or  a  dot  tor  decides  the  IPV  shots  should 
Ih"  u.s«"<1  instead 

Inactivated  Polio  Vaccine  (IF'V)  Shots 

Should  Ik*  delayed  for  anyone  who  is 
sick  with  something  more  senous  than  a 
common  cold,  until  that  pierson  is  In-tter 
or  the  (i(K  tor  okays  the  shot  of  IPV 

)\'hrn  Should  folio  I'u*  (  inr  \ol  8*' 

Civfi)^ 

Oral  Poho  Vaccine  (OPV)  Drops 

OPV  drops  should  not  l>e  given  lo 
anyone  who 

•  Has  canct'r.  leukemia,  or  lymphoma 
(cancer  of  the  lymph  glands),  or  has 
clow  corilac  t  with  such  a  senously  ill 
p«-r»on 

•  Has  any  other  disease  that  makes  it 
hartl  for  the  t>ody  to  fight  infection  (for 
example  AIDS  or  HIV  infection). 

•  Is  taking  speci.il  treatment  for 
cancer  (X  ray  or  cancer  drugs]  or  taking 


drugs  that  make  It  hard  for  the  body  to 
fight  Infection  (prednisone  or  slerotdsl, 
or  has  close  contact  with  such  a  person.  .. 

You  should  talk  to  a  doctor  about 
which  polio  vaccine  should  be  given. 

Inactivated  Polio  Vaccine  (IPV)  Shot.s 

IPV  shots  should  not  be  given  lo  a 
person  who 

•  Mas  a  serious  allergy  problem  with 
certain  antibiotics.  For  people  with 
allergies  to  antibiotics,  a  doctor  should 
decide  if  the  shot  can  be  given. 

Other  Things  You  Should  Know  or  Do 

1  What  are  your  State  laws  for  polio 
drops  or  shots?  (see  State  Immunization 
Requirements  on  page  — ) 

2  Do  you  have  any  questions  alxjut 
polio  and  OPV  and  IPV  vaccines  after 
reading  or  heanng  the  information  in 
this  booklet?  You  need  to  ask  any 
questions  you  have!  Ask  these  questions 
SOW.  either  of  the  doctor  or  of  the 
person  who  is  going  to  give  the  vaccine 
dmps  or  shot  Only  after  all  questions 
are  answered  to  your  satisfaction  should 
you  de<:ide  whether  lo  get  ihe  vaccine. 

3.  You  should  sign  the  forni  beUjw  (or 
a  similar  one)  before  receiving  the 
vaccine.  The  people  who  give  the 
vaccine  will  keep  the  form  that  you  sign 
or  they  will  write  m  your  record  or  their 
ofTice  record  what  type  of  vaccine  was 
given,  when  the  vaccine  was  given,  the 
name  of  the  company  that  made  the 
vaccine,  and  the  vaccine's  special  lot 
number 

"I  have  read  or  have  had  explained  lo 
me  the  information  in  this  booklet  about 
polio  disease  and  OPV  and  IPV 
vaccines  I  have  had  a  chance  to  ask 
questions  which  were  answered  to  my 
satisfaction  I  believe  I  understand  the 
benefits  and  risks  of  the  OPV  and  IPV 
vaccines  and  ask  that  the  vaccine 
checked  Ik-Iow  be  given  lo  me  or  to  the 
p^-rson  named  below  for  whom  I  am 
authorized  to  make  this  request  " 

Vaccine  to  he  given  OPV . 

IPV 

Information  At>out  Person  To  Receive 
Varxine  (Please  Print) 


<.S1 


Birtr<aale 


A<M« 


County 


SWM 


Sifiinilurr-  ,>f itt-nton  to  rf*f:vr  \,o(  i  mt- 
or  p*TStin  auihoruitt  to  nmkf  this 
rr-i/ufs:  (fHJn-r.:  or )iuan.luir.! 
Dv.le 


What  li   Ik'  Aftfr  l.i-Uinjf  ihr  Voccine  and  if 
u  Sfrnxj*  /'rt'/i/em  (kcun  After  (^•llirifi  /Ae 

•  Problems  are  very  rare  Senous 
crippling  or  paralysis  withm  30  days 


after  getting  OPV  drops  may  be  caused 
by  the  drops  Rarely,  crippling  may 
occur  in  a  person  who  has  had  close 
contact  with  a  person  who  got  drops  up 
to  75  days  before 
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•  This  form  should  be  used  to  write 
down  information  about  these  and  any 
other  serious  problems  if  they  occur.  It 


helps  to  put  down  the  information  you 
may  need  to  report  to  a  doctor. 


Name  of  vaccine  received  (OPV  dropt  or  II'V 

shol) 

Dale  and  lime  vaccine  received 


Problem 


Weakness  o»  arm  of  leg  (cnpptmg.  paratysv) 

SuAJen  prototem  with  breatTiNig  or  swaUowrtng  and/Of  swoHeo  motitfi  Of  face 
Any  oCief  senous  problem _ 


Date   ]  Tsne      Horn  Long  ,    Desc-itje 


•  //  any  of  the  problems  listed  on  the 

form  on  page occurs,  you  should  see 

a  doctor  as  soon  as  possible  You  should 
tell  the  doctor  everything  about  the 
problem.  You  should  continue  to  write 
down  information  on  the  form. 

•  You  also  should  call  and  report  all 
of  the  information  you  have  written  on 
the  form  to  the  doctor,  person,  or 
telephone  number  listed  (see 
Information  for  Reporting  of  Problems 
Occurring  After  Vaccine  Drops  or  Shot 
on  page ). 

What  else  to  do  if  you  believe  that  the 
person  who  received  the  Vaccine  Drops 
or  Shot  was  Injured  (Made  Seriously  111) 
or  Died  Because  of  Receiving  the 
Vaccine 

The  National  Vaccine  Injury 
Compensation  Program  provides  a  way 
to  compensate  people  who  were  injured 
(made  seriously  ill)  or  died  as  a  result  of 
the  vaccines  you  have  just  read  or  been 
told  about.  All  claims  for  injuries 
(serious  illnesses)  or  deaths  related  to 
these  vaccines  must  be  filed  with  the 
United  States  Claims  Court.  Information 
about  the  Compensation  Program  and 
about  how  lo  file  a  claim  may  be 
obtained  from  the 


(Shown  below  is  an  example  of  how  Slate 
immunization  requirements  and  schedule 
may  be  written  by  each  state) 

(SUte  SMd/Name  or  Other  Identification) 

"State  Name" Immunization  Requirements 

STATE  X  law  requires  almost  all  children 
to  gel  certain  vaccines  before  they  enter 
school.  Before  a  child  can  attend  school 
proof  that  the  child  got  the  required  vaccines 
must  be  shown.  This  proof  must  be  a  written 
record  showing  the  month,  day.  and  year  of 
each  dose  of  vaccine  (drops  or  shot),  and  the 
signature  of  ihe  doctor  or  other  person  who 
gave  each  dose  of  vaccine  (drops  or  shot). 
Some  children  may  not  need  to  get  certain 
vaccines. 

Vaccines  Which  are  Required  by  State 
XLaw 

•  Polio — 3  doses  of  vaccine  drops  or 
shots  of  vaccine  for  children  under  18 
years  old 

•  Diphtheria,  Tetanus,  and  Pertussis 
(DTP)— 4  shots  of  vaccine  for  children 
under  7  years  old 

•  Tetanus  and  Diphtheria  (Td) — 3 
shots  of  vaccine  for  children  under  18 
years  old 

•  Measles — 1  shot  of  hve  virus 
vaccine  given  on  or  after  the  1st 
birthday,  or  a  blood  titer  of  at  least  1:8 
(may  be  given  with  mumps  and  rubella 
vaccines  as  MMR  vaccine) 


•  Mumps — 1  shot  of  vaccine  ^\k;T:  on 
or  after  the  1st  birthday,  or  a  doctors 
diagnosis  of  disease  history  (may  be 
given  with  measles  and  rubella  vaccines 
as  MMR  vaccine) 

•  Rubella — 1  shot  of  vaccine  given  on 
or  after  the  Ist  birthday,  or  a  blood  tit»-r 
of  at  least  1:8  (may  be  given  with 
measles  and  mumps  vaccine  as  MMR 
vaccine) 

Who  may  be  Exempted  from  Getting 
Vaccmes  Required  by  State  X 

The  following  reasons  may  exempt 
some  children  from  having  to  get  certain 
vaccines  that  are  usually  required  h> 
State  X  immunization  law 

(enter  summary  of  exemptions  allowed  ti) 
State  X  e.g..  medicaL  religious,  and 
philosophical.) 

Information  for  Reporting  of  Problems 
Occurring  After  Vaccine  Drops  or  Shot 

If  the  person  who  got  vaccine  dnpt.  or 
shot  has  a  serious  problem  after  the 
drops  or  shot,  you  should  report  the 
problem  to  the  doctor  or  other  perj...n 
who  gave  the  vaccine,  in  addition  to 
seeing  a  doctor. 

Report  the  problem  to: 
|FR  Doa  89-4940  Filed  3-2-89  8  45  am] 
■MXMG  CODE  4t«0-«*-M 
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Proclamafion  5939  of  March  1,  19B9 
Save  Your  Viaioo  Week,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation  "^ 

Visipn  is  a  precious  gift — one  we  too  often  take  for  granted  until  it  is  impaired 
or  lost  entirely.  For  thousands  of  Americans,  this  is  a  needless  loss  because 
sight-saving  treatments  are  now  available  for  many  disorders  that  once 
caused  blindness.  Generally,  the  earlier  a  disease  is  detected,  the  better  the 
chance  of  interrupting  its  destructive  process.  Therefore,  if  we  take  some 
simple  precautions,  most  of  us  can  expect  to  enjoy  good  vision  all  of  our  lives 

A  periodic  examination  by  an  eye-care  professional  is  the  best  way  to  detect 
an  eye  problem  before  it  impairs  or  destroys  vision.  This  is  especially  impor- 
tant for  young  children;  diabetics,  who  are  at  increased  risk  for  several  eye 
diseases;  and  older  Americans,  who  are  at  higher  risk  for  glaucoma,  aging- 
related  retinal  degeneration,  and  cataracts. 

Because  visual  problems  in  young  children  are  often  difficult  to  detect,  a 
professional  eye  examination  is  vital.  An  untreated  eye  problem  in  a  child 
may  needlessly  interfere  with  learning  or  play  or  lead  to  permanent  visual 
loss.  At  a  minimum,  children  should  have  their  vision  checked  by  their 
pediatrician,  family  physician,  or  an  eye  specialist  at  or  before  age  four 

For  the  more  than  11  million  Americans  who  have  diabetes,  regular  eye 
checkups  are  especially  important  for  preventing  loss  of  vision.  For  years, 
diabetic  retinopathy  has  been  the  leading  cause  of  new  cases  of  blindness 
among  middle-aged  Americans.  Now,  however,  improved  treatments  for  this 
disease  can  save  many  thousands  from  blindness — if  treatment  is  begun  early. 

Because  many  aging-related  eye  diseases  begin  in  the  middle  years,  periodic 
eye  examinations  are  important  for  everjone  older  than  40.  For  example, 
glaucoma  can  begin  unnoticed  in  middle  age  and  gradually  progress  to 
blindness.  A  simple,  painless  test  to  measure  pressure  within  the  eye  is  used 
to  screen  for  possible  glaucoma.  If  the  disease  is  suspected,  other  tests  are 
used  to  confirm  the  diagnosis.  Detected  early,  glaucoma  usually  can  be 
controlled  by  medications  before  serious  damage  is  done  to  the  optic  nerve. 

Early  detection  of  aging-related  retinal  disease  is  also  important.  Thanks  to 
research  supported  by  the  Federal  Government's  .National  F.yp  Institute  laser 
treatment  has  been  shown  to  be  effective  in  preserving  the  reading  viSMir,  of 
those  with  an  advanced  form  of  this  disease 

The  old  adage  about  "an  ounce  of  prevention"  is  certain'y  true  for  eye  Injuries 
Of  the  estimated  1.6  million  eye  injuries  that  occur  each  year.  90  percent  are 
preventable — by  learning  and  following  simple  rules  of  c>e  saf">  ly  m  the 
workplace,  athletic  arena,  home,  or  garden,  we  can  pre\  ent  serious  visual  ii5b<^ 
due  to  accident.  For  example,  safety  glasses  worn  while  working  w;th  che^ii- 
cals,  or  protective  headgear  while  playing  a  contact  sport,  can  mean  the 
difference  between  a  lifetime  of  good  vision  and  pemianenlly  limited  or  lost 
eyesight. 

To  remind  all  Americans  of  the  importance  of  proper  eye  cdvf,  the  Congrct^s. 
by  joint  resolution  approved  December  30,  1963  (77  Stat  629,  36  U  S  C  ItiPal 
has  requested  the  President  to  proclaim  the  first  week  i.n  .March  of  ea.h  \(ar 
as  "Save  Your  Vision  Week." 
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NOW,  THEREFORE,  I.  GEORGE  BUSH.  President  of  the  United  Stales  of 
America,  do  hereby  designate  the  week  of  March  5  through  March  11.  1989.  as 
"Save  Your  Vision  Week."  I  urge  all  Americans  to  participate  in  this  observ- 
ance by  making  eye  care  and  eye  safety  an  important  part  of  their  lives.  I  also 
invite  eye-care  professionals,  the  media,  and  all  public  and  private  organiza- 
tions committed  to  public  health  to  join  in  activities  that  will  make  Americans 
more  aware  of  the  steps  they  can  take  to  protect  their  vrsion. 

IN  WITNESS  WHEREOF.  1  have  hereunto  set  my  hand  this  first  day  of  March, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  thirteenth. 


Filed  J-2~aB-,  !f>J5  «mi 
HilHnj)  cixte  31»9-ai    M 
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Presidential  Documents 


ProclamatioD  5940  of  March  2.  1989 
National  Poison  Prevention  Week,  1989 


By  the  President  of  the  United  States  of  America 

\  Proclamation 

Since  the  first  National  Poison  Prevention  Week,  in  1962,  thousands  of  Amen- 
can  children  under  age  five  have  been  saved  from  accidental  poisonings 
thanks  to  the  combined  efforts  of  consumers,  health  professionals,  govern- 
ment, and  industry.  Each  year,  the  distribution  of  printed  materials,  activities 
at  State  and  local  levels,  and  media  broadcasting  all  remind  consumers  to  use 
child-resistant  packaging  and  to  store  medicines  and  household  chemicals  out 
of  the  reach  of  young  children. 

Data  compiled  annually  by  the  U.S.  Consumer  Product  Safety  Commission 
show  that  the  number  of  child  poisonings  has  decreased  by  more  than  70 
percent  since  1972.  when  the  first  drugs  were  required  to  have  child-resistant 
packaging.  Life-saving  treatment  advice  by  poison  control  centers  when  a 
poisoning  does  occur  has  also  been  a  valuable  factor. 

Many  lives  have  been  saved,  but  there  is  more  to  do.  We  must  continue  lo 
instruct  new  parents  and  grandparents  on  the  need  to  use  child-resistant 
packaging  and  to  keep  medicines  and  household  chemicals  out  of  the  reach  of 
children.  Underlying  our  poison  prevention  program  is  the  assumption  that 
virtually  all  childhood  poisonings  are  preventable. 

To  encourage  the  American  people  to  learn  more  about  the  dangers  of 
accidental  poisonings  and  to  take  more  preventive  measures,  the  Congress,  by 
joint  resolution  approved  September  28, 1961  (75  Stat.  681),  has  authorized  and 
requested  the  President  to  issue  a  proclamation  designating  the  third  we^k  of 
March  of  each  year  as  "National  Poison  Prevention  Week." 

NOW.  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  March  19.  1989.  as  National 
Poison  Prevention  Week.  1  call  upon  all  Americans  to  observe  this  week  b\ 
participating  in  appropriate  ceremonies  and  events  and  by  learning  how  to 
prevent  childhood  poisonings. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  second  day  of 
March,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  tht^ 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Pan  800 

Grain  Standards;  Revtsfon  of  Agency 
Mission  Statement 

AOENCV:  Federal  Gram  Inspection 

Service. 

action:  Final  rule. 

summary:  The  Federal  Grain  Inspection 
Service  (FCIS)  is  revising  its  mission 
statement  for  clarity  of  language,  to 
reflect  additional  congressional  policy 
decLaratioiM  as  stated  in  the  Grain 
Quality  Improvement  Act  of  1968,  and  to 
incorporate  recommendations  made  by 
the  FGIS  Advisory  Committee. 
EFFECrtVt  DATE  April  5,  1969. 
FOM  FUMTMCR  WIFWmATWM  CONTACT 
Lewis  Lebakken.  Jr .  RM,  USDA,  FGIS, 
Room  0628,  South  Building,  P.O.  Box 
96454,  Washington.  DC  20090-6454, 
telephone  (202)  475-3428. 
SUI»PLCMENTAIIY  MFORMATION:  In  the 
Grain  Quality  Improvement  Act  of  1986, 
Congress  amended  section  2  of  the 
United  States  Grain  Standards  Act  (Act) 
(7  use.  71)  to  include  additional 
congressional  policy  declarations 
concerning  the  Official  United  States 
Standards  for  Grain.  Further,  the  FGIS 
Advisory  Committee  has  made 
recommendations  to  revise  the  FGIS 
mission  statement  that  appears  in 
S  800.1  of  the  regulations  (7  CFR  800.1). 
This  section  also  references  the 
responsibilities  delegated  to  the 
Administrator  of  FGIS  under  section  3A 
of  the  Act.  Those  responsibilities 
include  activities  under  the  Agricultural 
Marketing  .^ct  of  1946  (7  U.S.C.  1621  et 
scQ.)  concerning  rice,  pulses,  and  related 
commodities. 

Pursuant  to  f  553(b)(3)(A)  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553(b)(3)(A))  (APA).  the  requirements  of 


general  notice  of  proposed  rulemaking 
do  not  apply  to  interpretive  rules, 
general  policy  statements,  or  rules 
regarding  agency  organization, 
procedure,  or  practice.  Since  this  rule 
relates  to  a  general  policy  statement  the 
requirements  regarding  general  notice  of 
rulemaking  under  the  AP.'\  do  not  apply. 
For  the  same  reasons,  the  relevant 
provisions  of  Departmental  Regulation 
1512-1,  Executive  Order  12291,  and  the 
Regulatory'  Hexibility  Act  (5  U.S.C  6(n 
et  seq  ]  are  also  not  applicable  and, 
upon  good  cause  the  provisions  of 
section  553(d)  of  the  APA  (5  U.S.C 
553((ijj  concerning  postponing  the 
eff(;cti\  e  date  of  a  substanlive  rule  30 
days  after  publication  in  the  Federal 
Register  do  not  apply  to  this  action. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Export.  Grairt 

PART  800— <aENERAL  REGULATIONS 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Part  800  of  the 
regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582.  90  Stat  2887.  as 
amended  (7  U.S.C.  71  et  seq.]. 

2.  Title  7  CFR  Part  800  is  amended  by 
revising  (  80ai  to  read  as  follows: 

$800.1    Mission. 

The  mission  of  the  Federal  Grain 
Inspection  Service  is  to  facilitate  the 
marketing  of  grain,  oilseeds,  puLses.  rice. 
and  related  conunodities  by: 

(a)  Establishing  descriptive  .standards 
and  terms, 

(b)  Acctirately  and  consistently 
certifying  quality, 

(c)  Providing  for  uniform  official 
inspection  and  weighing, 

(d)  Carrying  out  assigned  regulatory- 
and  service  responsibilities,  and 

(e)  Providing  the  framework  for 
commodity  quality  improvement 
incentives  to  both  domestic  and  foreign 
buyers. 

DHtod:  .March  1,  1989. 
W.  Kirk  Miller, 
Adniinistrator. 

[PR  Doa  89-5079  Filed  3-3-89:  8:46  am) 
BILUNG  COOC  3410-eN-M 


Farmers  Home  Administration 

7  CFR  Part  1930 

Management  and  Supervision  of 
Muttiptc  FamMy  Hou^ng  Borronrers 
and  Grant  Recipients 

agency:  Farmers  H;imp  Administr.i'inn 
USDA 

ACTION:  Final  rule  (.orrection. 


summary:  The  Faimers  Home 

Adm.nistrdtion  (FmH.\)  corrects  a  final 
rule  published  January  26.  1989  (54  FR 
377)  in  .A.mpndnient  No  7  In  this  rule. 
sevral  words  were  omit'cd  trnm  !he 
tpx!  of  7  CVB  ]9M.  Subpart  C  Fxhibit  E. 
paragraph  XV  B  5  c.  The  mleiii  oi  this 
action  is  to  insert  the  missinj;  portion 

EFFECTIVE  DATE;  Man:h  6  1989 

FOR  FURTHER  INFORMATION  CONTACT 

Ernest  W,  Harris.  l,n,3n  Offirer.  MultipU. 
Housing  Servicing  and  Property 
Management  Division.  Farmers  Home 
Administration.  USDA.  Room  5321-S 
Washington.  DC  20250.  Telephone-  (202! 
382-1613. 

PART  1930— (AMENDED] 

Subpart  0— Managentent  and 
Supervision  of  Mi^tipt*  Fan^  Housing 
Borrowers  and  Grant  Recipients 

ExhOiit  E  of  Subpart  C—{  AmendMl  I 

Exhibit  E  is  correctly  amended  by 
adding  paragraph  XV  B  5  c  (2),  (3)  and 
(4)  to  read  as  follows: 

A'V  Suspending  or  Transfernng  Exi^tiny 
Rfintal  Assistance  Agreements 

B  •   •   • 

5.  •   •   • 

c.  •   *   ' 

(2)  'I'he  District  Director  has  reviewed  the 
project  occupancy  tist  waitntg  bst  and  any 
other  data  available  and  venfie<i  th«t  therf  i<! 
no  apparent  RA  needed  in  the  project 

(3)  The  Slate  Director  has  Doliiied  the 
bornjwer  at  least  30  days  in  advance  of 
FmHA  s  intent  to  transfer  the  RA  units  ind 
has  given  the  borrower  appropriate  appea! 
rights  in  accordance  with  Subpart  B  of  Part 
IWOof  this  Chapter 

(4)  If  the  borrower  appeals  this  decision 
the  appeal    '  resolved  in  accordance  with 
Subpart  B  of  Part  1900  of  this  Chapter,  before 
dn\  transfer  action  is  taken. 

2.  Exhibit  E  IS  amended  b>  corrtLtinx 
the  first  sentence  of  the  introductory 
text  of  paragraph  XV  B  5  c  by  adding  the 
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.It   ■ 

Dull"    K«t)ni,.r>   14    i^mt 
Smmi  So«  joknaon. 

A.imini-lrxitKHi 

\m  l)iH.  I»  MW;  KiJml  .V>-«Bt  S;4.S  •in| 
■KJJMa  COOl  MI*-«7-ll 

Food  Safety  and  Inspection  Sorvkw 

tCFRPart313 

|Doc**(MaM-037F1 

Ronwvl  of  Obsdota  Prov«sion— 
"CKtonalon  of  Imptamontation  Ooto" 

AQCNCT:  FivhI  Srtffty  find  Insp^tiun 
Servic..-,  L'SDA 

ACnOiC  Finnl  rule. 

summary:  The  Huniune  Mrthiulu  of 

SldUKtitiT  Act  of  m^H  r»"(juirf»  thnt  .ill 
me«t  in»jM?«:tr<l  uii{l»»r  the  KeiiiTHJ  Mprtl 
Inspettion  Ai.t  lit-  priKJui.t-ti  fnim 
livesUx;k  staughlcn-d  in  aci  (irildiu  f 
with  hiimHne  methods  S«'<.ti(ui  .113  WJ  of 
th«  Ffderal  mriit  in»p«>i.tion  rvKtilntions 
ftldtek  Ihdt  un  oKlenston  nidy  t>f  grHiitrd 
to  delijy  the  inipl«m«'nlali<>n  of  this  Act. 
bu<  the  delay  •hull  not  extend  l>eyond 
April  n.  1961    Be<-.au8«  thin  dale  has 
passed,  this  fte<:ti<in  is  ohsoletB  and. 
therefore.  Is  being  removed  frtim  Ihe 
rexulations. 

VFVCTTW  OATK  March  6.  1WP 

KM  PUKTHUI  MTOMNATIOM  COtfTACT 

Ralph  E.  Slafko.  Ihrector.  Policy  Office, 
Poliry  and  Planninn  Staff,  Food  Safety 
and  Inspection  Service.  U  S   Department 
of  Agnculture.  Wrt»hin«ti>n.  IX:  20250. 
telephone  (202)  W-aiea. 
»u»t  rwnTAWY  i««fo«imatk>n: 

E«0cutive  Order  12291 

The  Adminmtrdlor  has  deliTiiiiiu-d 
that  this  finfll  rule  is  not  a    maior  rule 
within  the  scope  of  F'lieciitive  t)rder 
IJIiMl    It  would  not  result  in  an  annual 
effect  on  the  et'onomy  of  SlOU  miltlun  or 
more,  a  major  increase  in  costs  or  pnres 
for  consumers,  individual  industries. 
Federal.  Slate,  or  1<k :al  novenimenl 
Hgeni  les  or  geographic  rexions.  or 
siKnificaiil  adverse  effects  on 
competition,  employment.  iiiveHtment. 
produi  tivily,  innovation,  or  the  aliility  of 
United  Slates  based  enleryirises  lo 
compete  with  for»Mgn-b«Hed  enterprises 
or  export  markets    Fhis  action  onlv 
setT^eH  to  remove  ^n  obsolete  provision 

EffncI  on  Small  Rnlilie* 

I'he  AdminiHlrator  hiiM  detennined 


that  rh(s  aclion  will  not  hHve  m 
siKnifu.ant  ei.onomu;  impact  upon  a 
8tib,st(intial  numl)er  of  small  entities  as 
defined  by  the  RrRulatory  Flexibility 
A(  t.  |,S  i;  S  r,  Mn  ft  .sf-v  I  t'eciiiise  il  only 
jMTves  to  renKivr  an  otisolele  pnivi.mon. 
which  hds  no  effect  on  domestic 
priMJiirers 

BackxTTMind 

S*'<;tion  313.90  of  the  Federal  meat 
inH[M"ction  n'Rulations  (9  CF"R  313  90] 
f¥»rmitg  a  delay  lo  the  appJuJttuin  of  the 
humiin«  slauf)htBnii|;  and  handlinji 
provisions  of  the  Kummie  Methods  of 
SlauRhter  Act  of  1978  {£1  V  S  C.  80:i). 
The  section  details  how  a  p«T»on.  firm, 
or  rorporulioo  may  request  a  delay  in 
Ihie  Hjiplic/ition  nf  lh«  Act  and  how  such 
a  retiuest  will  be  pviiluated   The  section 
diM'S  not  allow  the  drlay  of 
implementation  to  extend  beyond  .April 
11    tWl   The  entire  section  is  obiolete 
and  IS  hems  removed  from  Ihe 
rei^iiliilions 

IU'(  ,iuse  this  amendment  rr^moxcs  an 
obsolete  provuion  and  is.  therefore,  only 
iin  tulministralive  action,  it  is  found 
upon  «ood  caii.se  that  public 
participation  in  this  ruiemakinR 
procedure  is  impracticable  and 
unnecessary,  and  good  cause  is  fmind 
for  making  the  amendment  efTective  less 
than  M)  days  after  publication  in  the 
Federal  R»i(liUer  [5  U.S.C  S5.3J 

Hnal  Rule 

For  reasons  set  forth  m  the  preHmble, 
fart  313  of  the  Federal  meal  insp«;tion 
remilations  is  amended  as  set  forth 

Im'Iow 

PART  313— HUMANE  SLAUGHTER  OF 
LIVESTOCK 

1    I'he  authority  citation  for  Pari  313 
continues  to  read  as  follows 

.Authority:  92  Slat    10B8.  '2  Slat   BUI.  34 
Si,il    1  JflO,  "^  Slat   9(13.  as  amended.  81  Slat 
tfl    4JA  21  I'  .S f.  Ti  rl  »«v  .  HOI  e/  ^<^;  .  7 

i;  sc  iwie-itwi 

{313.90    I  Removed  and  r^aenred  I 

Z.  Section  313.90  is  removed  and 
reser\-ed.  The  table  of  contents  is 
iimended  accordingly. 

l><ine  rtt  WashmKlofL  DC.,  on  Mart  h  1.  1968. 
Lsster  M.  Crawford. 

AJminuitraior.  yood  ikifvi)  and  Inspect  tun 
Service. 

|KR  I)«M    BH-.SOfifl  Filed  3-3-«>:  8:45  am) 
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FEDERAL  TRADE  COMIMSSION 

16CFR  Part  13 

|Dkt917SI 

Gonoral  Nutrmon,  Inc;  Prohlbttod 
Trada  PracticM,  and  Affirmatlva 
Cofractlv  Actions 

AOCNCr:  Federal  Trade  Commis.'^'on 
ACTION:  Consent  order. 


summary:  In  settlement  of  alleged 
vKilalions  of  federal  law  pro^jibitiug 
unfair  acts  and  practices  and  unfair 
metho<1s  of  competition,  this  conseni 
(jrder  requires,  among  other  things  a 
Pittsburgh.  Pa.  corporhtion.  that 
manufactures  and  sells  food 
siipplementP.  to  pay  a  total  of  SftOO.OOO 
for  researt:h.  and  prohibits  resporideHl 
from  making  fwlse  and  uriRiib.slantiated 
(  hums  for  products  The  order  also 
requires  respondent  to  divide  the 
yol.nu)  equally  among  cerlain 
ornMiiizations  for  resran  h  in  nutntiim, 
ol>«'Sit\    or  physical  fitness 
DATtS:  Complaint  issued  .Man.h  20.  1964 
Order  issue<l  Februar>  2.  1989  ' 
FOM  FUfrTHCA  IMFOMHATION  COIfTACT: 
Robert  C-  Cheeks,  HC/S-WO::, 
Washington.  DC  2a'i8(l.  (2U2|  32b-;«)4.'i 
SUPPtJEMCWTARV  NiFOMMATION:  On 
Thursday,  March  24,  198a  there  was 
published  in  the  Federal  Ref(isler.  53  VK 
9»)66,  correct  ion.  53  VK  22li22.  a  proposed 
consent  agreement  with  analysis  In  Ihe 
Matter  of  Oneral  Nutntioiv  Inc.,  for  the 
purpose  of  soliciting  public  comment, 
interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suRgt.'Stions  or  otijections  regarding  the 
proposed  form  of  order 

Ctimmenis  were  filed  and  considered 
by  the  Commission.  The  Commission 
made  its  jurisdictional  findings  and 
entered  an  order  to  cease  and  desist  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
era  Part  13.  are  as  follows:  Subpart— 
Advertising  Falsely  Or  MisleHdingly 
S  13.10  Advertising  falsely  or 
misleadingly;  S  13.170  Qualities  or 
properties  of  product  or  service. 
S  13.170-52  Medicinal,  therapeutic, 
healthful,  etc..  5  13.170-70  Preventive  or 
protective;  1 13.190  Results:  §  13.205 
Scientific  or  other  relevant  facts. 
Subpart — Corrective  Actions  And/Or 
Requirements:  §  13.533  Corrective 
actions  and/or  requirements;  S  13.53;<-10 
Corrective  Advertising;  S  13.53:i-20 


'(./ipif»  of  llie  Corrplmnt  and  lh«-  De(i»:iiii  and 
Ordt-r  «re  umilable  fmm  ttie  C.ommi»»ion  »  Public 
RefcrcrKf  Branch  H-  130.  6th  Street  S  Penr'Bvlvanih 
Avfnuf   \VV     Vl.,(.hinHlon  Of:  SOSaO 


Disclosures;  i  13.533-^  Maintain 
records;  S  13.533-45(a)  Advertising 
substantiation;  S  13.533-50  Maintain 
means  of  communication;  {  13.533-66 
Reseaixh  programs.  Subpart — 
Misrepresenting  Oneself  And  Goods — 
Goods:  S  13.1590-20  Federal  Trade 
Commission  Act  i  13.1710  Qualities  or 
properties;  S  13.1730  Results;  S  13.1740 
Scientific  or  other  relevant  facts. 

List  of  Subjects  in  16  CFR  Part  13 

Food  supplements.  Trade  practices. 

(Authority:  Sec.  6,  38  Stat.  721;  15  U.S.C.  46. 

Interprets  or  applies  sec.  5,  3fl  Stat.  719.  as 

amended;  15  US.C.  45,  52) 

BeDlatnin  L  Bennan, 

Acting  Secretary. 

|FR  Doc  89-5077  Filed  3-3-89;  a45  ain| 
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16  CFR  Pari  13 

[DM.C-2929] 

Intarco  Inc  at  aL;  Prohibited  Trade 
Practicea,  and  Afnrmattve  Corrective 
Actiona 

AGENCY:  Federal  Trade  Commission. 
ACTKNC  Set  aside  order. 

SuamiARY:  The  Federal  Trade 
Commission  has  set  aside  a  portion  of 
the  1978  consent  order  with  Interco 
Incorporated  by  setting  aside  a  sentence 
in  the  consent  order  regarding  the 
preticketing  provision. 

DATES:  Consent  Order  issued  September 
28, 1978.  Set  Aside  Order  issued  April 
22,  1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Gerald  T.  Gregory,  FTC/S-2115, 
Washington,  DC  20580.  (202)  326-2687. 

SUPPLEMENTARY  INFORMATION:  In  the 

Matter  of  Interco  Incorporated,  et  al. 
Portions  of  the  prohibited  trade 
practices  and/or  corrective  actions,  as 
set  forth  at  43  PR  48991.  are  deleted. 

List  of  Subjects  in  16  CFR  Part  13 

Outerwear,  Raincoats,  Trade 
practices. 

(Authority:  Sec.  a  38  Stat.  721;  15  U.S.C.  46. 
Interpret  or  apply  Sec.  5.  38  Stat.  719.  as 
amended;  Sec.  2,  49  Stat.  1528;  15  U.S.C.  45. 
13) 

Commissioners:  Daniel  Oliver.  Chdirmdn. 
Patricia  P.  Bailey.  Terry  Calvani,  Mary  L 
Azcuenaga,  and  Andrew  ).  Strenio.  )r. 

In  the  Matter  of  Interco  Incorporated,  a 
corporation,  Londontown  Corporation,  a 
corporation,  and  Queen  Casuals.  Inc..  a 
corporation. 


Order  Reopemng  and  Salting  Aside  a 
Portion  of  Order  Issued  September  26, 
1978 

On  October  26, 1987,  respondents 
Interco  Incorporated  ("Interco"). 
Londontown  Corporation 
("Londontown")  and  Queen  Casuals, 
Inc.  ("Queen  Casuals")  filed  a  "Request 
As  Supplemented  To  Reopen  And  Set 
Aside  A  Portion  Of  Order"  ("Request"), 
pursuant  to  section  5(b)  of  the  Federal 
Trade  Commission  Act  15  U.S.C.  45(b), 
and  i  2.51  of  the  Commission's  Rules  of 
Practice. 

The  Request  asked  that,  with  respect  to 
raincoats  and  outerwear  sold  by 
Londontown.  the  Commission  i^ojjen 
the  consent  order  issued  on  September 
26. 1978,  and  set  aside  the  following 
sentence  in  paragraph  4  of  Part  I  of  that 
order 

A  respondent  shall  not  however,  suggest 
resale  prices  on  any  tag.  ticket  or  other 
marking  affixed  or  to  be  affixed  to  any 
product  shipped  to  a  reseller. 

On  February  23, 1988,  the  Commission 
issued  its  "Order  Reopening  And 
Modifying  Order  Issued  September  26, 
1978.  And  Order  To  Show  Cause."  The 
Commission's  February  23. 1988.  Order 
modified  the  order  of  September  26, 
1978,  in  the  manner  requested  by 
respondents  and,  in  addition,  ordered 
that  re8(>ondents  show  cause  within  30 
days  why  the  provision  in  question 
should  not  be  set  aside  with  respect  to 
all  other  products  covered  by  the  order. 

On  March  14, 1988.  respondents  filed 
their  "Answer  To  Order  To  Show 
Cause"  with  the  Commission,  requesting 
that  the  provision  "be  deleted  in  its 
entirety." 

Accordingly,  It  is  Ordered,  That  this 
matter  be  and  it  hereby  is  reopened  and 
that  the  last  sentence  in  paragraph  4  of 
Part  I  of  the  Commission's  Decision  and 
Order  issued  on  September  26, 1978, 
shall  be  set  aside  as  of  the  effective  date 
of  this  order. 

By  the  Commission.  Commissioner  Bailey 
not  participating. 
Benjamin  I.  Betman, 
Acting  Secretary. 
[PR  Doc.  89-5078  Filed  3-3-89:  8:45  am| 
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action:  Final  rule. 


DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  410 

Amendment  of  Comprehensive  Plan 
and  Water  Code  of  the  Delaware  River 
Basin 

AGENCY:  Delaware  River  Basin 
Commission. 


summary:  At  its  February  22. 1989 
business  meeting  the  Delaware  River 
Basin  Commission  amended  its 
Comprehensive  Plan  and  Water  Code  bv 
modifying  the  provisions  of  Resolution 
No.  83-13.  relating  to  diversions, 
releases  and  flow  objectives  during  the 
drought  period  of  1988. 

Resolution  No.  83-13.  adopted  on  [une 
29. 1983  and  noticed  in  the  July  21.  1983 
issue  of  the  Federal  Register  (48  FR 
33253),  established  a  schedule  of  phased 
reductions  and  diversions,  releases  and 
flow  objectives  during  periods  of 
drought  warning  and  drought  conditions. 
On  January  16. 1989  the  Delaware  River 
Basin  entered  a  drought  warning,  upper 
half,  based  upon  storage  conditions  in 
the  Basin's  reservoirs.  Drought  warning. 
lower  half,  was  triggered  on  Februarv  5. 
1989  as  storage  conditions  worsened.  In 
order  to  maximize  storage  in  the  New 
York  City  Delaware  Basin  reserv  oirs. 
the  Parties  to  the  U.S.  Supreme  Court 
Decree  of  1954  unanimously  requested 
that  the  Commission  grant  emergency 
approval  to  modify  Resolution  No.  83- 
13. 

On  February  8,  1989  the  Executive 
Director,  pursuant  to  Section  2-3.9  of  the 
Commission's  Administrative  Manual. 
Part  II,  Rules  of  Practice  and  Procedure, 
issued  an  F.mergency  Certificate 
temporarily  modifying  Resolution  .No 
83-13,  pending  further  review,  public 
hearing  and  determination  by  the 
Commission  at  its  next  meeting. 

On  February  22,  1989.  as  noticed  in 
the  February  15. 1989  issue  of  the 
Federal  Register  (54  FR  6942)  the 
Commission  held  a  public  hearing  lo 
receive  comments  on  a  proposed 
amendment  to  its  Comprehensive  Pliin 
and  Water  Code  to  temporarily  revise 
streamfiow  objectives  at  the  .Montague, 
New  Jersey.  USGS  gaging  station,  and 
release  and  diversion  requirements  from 
the  New  York  City  Deldware  Basin 
reservoirs. 

The  amendment,  adopted  in  response 
to  continuing  declines  in  storage,  lack  of 
snowpack  above  the  reservoirs  and  a 
long-range  weather  forecast  predicting 
below  normal  precipitation,  is  exf)ected 
to  achieve  considerable  savings  in 
storage  in  an  effort  to  defer  the  time  at 
which  drought  emergency  could  occur. 

EFFECTIVE  DATE:  February  22.  1989. 

ADDRESS:  Copies  of  the  Commission's 
Water  Code  and  Resolution  Nos.  83-13 
and  89-5  are  available  from  the 
Delaware  River  Basin  Commission,  P.O. 
Box  7360.  West  Trenton.  New  Jersey 
08628. 
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POM  FUfTTHWI  INfK>MMATIOM  CONTACT: 

Su»un  M.  Weinman.  Commi.Mion 
Secretary.  Delaware  Rjvrr  Basin 
C^ommtssion.  Telephone  \ffK)  8B3-WiO0. 

Lbl  of  Swb^OT:**  ia  M  CFK  Part  rUt 

Wa»w  pollotion  control. 

The  Commission  $  Comprehensive 
Plan  anil  Artirie  2  of  tht;  Water  Code  of 
the  Deldware  River  Basin  are  amended 
by  ttie  following  addition 

1   The  schedule  of  phased  redurlinns. 
diversions,  and  releases  and  flow 
objectives  set  forth  in  Resolution  No  85- 
13.  diirms  periods  of  drought  wamtnx. 
are  modified  as  ft>llows 

a   Diversions  from  the  New  York  City 
reservoirs  to  the  City  of  New  YorV  shall 
lie  limited  tn  a  running  average  of  SflO 
mdd-  minus  an  amount  equivalent  to  the 
amount  that  would  normally  be  rt^eased 
to  meet  the  Montajjue  fVrw  ohjective  set 
forth  in  ResolntMm  No  B.V13.  above  and 
Ijcytind  the  btistc  conservation  releases 

)i  The  obiiKHtion  of  the  ('ity  of  New 
York  to  release  from  the  three  New  York 
(jty  reaerv^iirs  to  me««  the  Montague 
flow  ubfective  shall  be  soapended 
dunrm  the  present  penod  of  drought 
warninK  hul  the  ( jty  of  New  York  shall 
(  onlinue  to  maie  basic  conservatnm 
reiea.tes  aa  required. 

c.  Dunng  the  present  perio<.i  of  drou^fht 
wamifVl.  reksMsea  to  aH-i-i  the  Tn-nton 
ridw  objective  shall  tx.-  uuMie  from  down 
haHin  reservoirs  as  required  by  the 
K».t"<;ulive  Dtrtu.Uw 

d  Th<!  pruvLSKiUM  coiu>fn>in^  oul-uf 
basin  (liversituii*  lo  N«rw  [cru-y  duruyj 
th:»  p»'ni>d  of  (iruuHht  wamitijj  tih*«ll 
rt-nuiin  at  ihe  prcstiiil  ~0  jukiI  Ifvel 

.:   Kxf.cpl  n-8  mi»<ijri«Kl  herein,  the 
provisions  of  Resolution  No  B3-13  shall 
remain  in  full  force  anil  efTrd. 

3  rhf  modified  schedule  of 
diveniions.  releases  and  flow  obit-clives 
set  forth  in  this  resolution  shall  remain 
in  effett  dunnjj  the  current  period  of 
drtMiKht  waminjj  and  shall  termmnte  at 
such  time  a»  the  Uasin  shall  enter  a 
drought  condition  as  defined  in 
Resolution  No  h;VM.  hI  the  tennmalion 
of  the  existing  drought  wammR 
condition  as  (>rovided  in  Resolution  No 
B3^  n  or  on  Apiril  ^0  t>WW  whichever 
f^nmes  first,  or  by  further  order  of  the 
CommissioTi 

4  When  and  if  the  Bnsm  enters  a 
drrniKbi  rimditlon  the  Parties  will  meet 
lo  review  the  possibibty  of  confiiuimn  a 
similar  savinKS  praifram   Dt-iuware  River 
Ibum  Compai.l,  '5  St.it   »i«« 


DEPAimiBrr  of  healtti  and 

Him  AN  SERVICES 


DEPARTHENT  OF  TREASURY 
Intamal  Newvms*  Servtce 


KrtjnMry  17    I  MO. 

(KR  l>oc.  •l»-«iOfi«  Ftlwi  »  J  a»  84S  »Tn| 

■HOJMO  cooa  •Ma-«i'« 


Food  Md  Onif  Ai 
21  CFR  Part  74 
|Ooc«M(N(X»7N-0M2) 

Confliroatton  of  EflecCIv*  Date  for 
OAC  Red  Nol  36  Amendment 

AQCWCrr  Food  and  Drug  Administration 

ACnotc  Final  rule;  confirmation  of 
effective  date. 

tUHMAJrr:  The  Food  and  Dru^ 
Administration  fFDAJ  is  conGrmi^g  the 
effective  date  of  January  27.  198a  for  the 
final  ruU?  that  amended  the  color 
additive  regulations  to  modify  a 
limitation  on  use  in  ingested  drugs. 

fFncnvi  OATt:  Effective  date 
( onfinned:  lanuary  ZT.  19B8. 

FOe  FUHTMCR  IIIFOmiATX>»l  OOWTACT 
Patncia  |  McLau»(hJm.  Center  far  Food 
Safety  and  Appiied  Nutntion  lHFF-330^ 
Fund  and  Uru^  Admlnistratioo.  200  C  St. 
SW,  WashinRton,  DC  20204.  202-4 :'2- 
5740 

SUPrLfMCWTAfrv  iwrowMATiow:  In  the 
Federal  Re){ister  of  December  27. 198a 
I  S3  FR  521291.  TO  A  amended  21  CFR 
"4  1T:^»Vf"l  to  provide  for  a  higher  limit  on 
the  amount  of  color  additive  that  may  be 
consumed  in  drugs  that  are  taken  for 
less  than  1  year 

n)A  gave  mterested  persons  until 
Jaiiiiitry  26.  1989,  to  file  ob^ectiona  or 
reijuesls  for  a  hearing  on  this 
amendment  The  agency  received  no 
ob»ections  or  requ^als  for  a  hearm^ 
rherefure.  FU.A  conclutics  that  the  finaJ 
rule  pubhsiicd  in  (he  Fedarml  Re)(iatar  of 
December  27,  1988.  should  be  c^MifuTiied. 

list  of  Subjects  in  21  CFK  Part  74 

Color  additives,  Cosmctica,  Dni^. 

Therefore,  under  th*'  Federal  Food. 
Drug,  ami  Cosmetic  .Act  (sees.  701.  /OB. 
5J  Slat   lori.S-lOSe  a»  araeivied.  74  Stat. 
)()c+-^r  as  amended  |21  U.S.C  371. 
.t^HI).  and  uiider  authority  delegated  to 
the  (^oramiHsioner  of  Food  and  Drujjs  (21 
cut  5  lO).  notioe  is  given  that  no 
objections  or  requests  for  a  hearing 
v\ere  filed  in  mponse  to  the  December 
J-   14H8,  final  rule   .A(  i  ordingiy.  the 
aiiiftulment  prumulgati'd  thereh> 
hfi  aine  effective  January  27,  lOaS, 

ll.itr.i   February  2ft.  1^>89 
Alaa  L  Moetins, 

Acting  AiiBiH.:ala  Commmsioner  for 
Regulatory  A  ffairt. 
IKN  !>"<    W-~6aaj  Fttod  (-S-aB- e46  ami 


26  CFR  P»t  7 

(T.0. 13431 

Temporary  hKome  Tex  Regilletlone; 
Requtrefnenls  Wetoling  to  Certain 
Exchengee  hivo«y*ng  ■  Foreign 
Corpocetlon 

AOCNCV:  latemai  Revenue  Service. 

Treasury 

ACnOK  Temporary  regulations^ 


■ajjNQ  cooc  4iao-ei-« 


summary:  This  document  provides 
temporary  Income  Tax  Regokitions 
concerning  requirements  renting  to 
cerlan  exchaoges  invohring  a  forei^ 
corporation  as  required  by  aecLmn  367 
(b)  of  the  Internal  Revenue  Code  as 
enacted  by  the  Tax  Reform  Act  of  1976. 
These  regulations  would  provide 
guidance  needed  to  comply  with  these 
requirements.  The  text  of  the  temporary 
regulations  set  forth  in  this  document 
also  aerves  u  the  text  of  proposed 
rf^tolabons  tkat  are  croaa-referenoed  in 
the  proposed  rules  section  of  thia  issue 
of  the  Federal  Register. 
OATVS:  Section  7  387  f^if-Z  (d)  and  {f)  are 
effective  on  January  1,  1978.  and  applies 
to  exchanges  beginning  on  or  after  that 
date  S«'ctions7.387(bK(cl(l|and 
7  367  (bh*  (b)  (4)  are  effective  on  March 
3   1980  and  apply  to  transactions 
beginning  on  or  after  that  date. 

Foe  Fuertiee  iwowmatiow  cowtact 

Richard  Chewning  of  the  Of!k-,e  of 
Asaoaate  Chief  Coarsel  (lnlem«tKinal). 
withui  the  Office  of  Chief  Counsel. 

Internal  Revenue  Service,  till 
Constitutjoo  Avenue.  NW..  Washington. 
DC  20224  (Altentioa  CC;CORP:T.R 
(I.VTL-988-86)  |202-56B-e3fl4.  not  a  toll- 
free  call], 

tumsmeKThm  imf onMATiote 

BackgrooDd 

This  dociiment  contain*  amendments 
to  55  7  387  (b}-2  Id)  and  (D.  ^  3H7  (b)-7 
(<  HI)  and  7^7  (b}-e  (b)  of  26  CFR  Part 
7  Temporary  regulations  undei  those 
sections  with  crosa-reference  nolioe 
were  originally  published  on  December 
21X  1«77  (42  FR  ft5132.  6521)4). 

Need  for  Temporary  Reflations 

This  Treasury  decision  with  respect  to 
J  ~  .ur  (ti>-2  ((1|  and  (f)  merely  clarifies 
existing  rules  m  the  set  tion  387  fb) 
temporary  regulations  With  respect  to 
J  5  7  ,107  (bK7  Id  (11  and  7  387  (b)-9  (b) 
(41  this  Tnviawry  decision  eliminates 
unintended  opportunities  available 
under  the  existing  sertion  367  (bl 
temporary  regulations  to  avoid  liability 


for  income  tax.  For  these  reasons,  it  is 
found  impractical  to  issue  this  Treasury 
decision  with  notice  and  public 
procedure  either  under  section  553  (b)  of 
Title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section.  In 
addition,  in  order  to  prevent  avoidance 
\iy  taxpayers  of  the  changes  made  to 
SS  7.367  (b}-7  (c)  (1)  and  7.367  (b}-9  (b) 
(4).  it  is  provided  that  those  changes  will 
be  effective  on  March  3, 1989. 

Explanation  of  Provisions 

Section  7.367  (b}-2  (d)  defines  the 
term  "section  1246  amount"  to  mean  the 
earnings  and  profits  or  deficit  in 
earnings  and  profits  which  would  have 
been  attributed  under  section  1248  to  the 
stock  of  the  foreign  corporation 
exchanged  if  the  stock  had  been  sold  in 
a  transaction  to  which  section  1246  (a) 
applied.  Section  7.367  (b)-2  (f)  defines 
the  term  "all  earnings  and  profits 
amount"  to  mean  the  earnings  and 
profits  or  deficit  in  earnings  and  profits 
for  all  taxable  years  which  are 
attributable  to  the  stock  of  the  foreign 
corporation  exchanged  under  the 
principles  of  section  1246  or  1248.  This 
section  is  amended  by  these  regulations 
to  clarify  that  for  purposes  of  exchanges 
of  stock  in  a  first-Uer  foreign  corporation 
described  by  S  7.367  [b}-7  (c)  (1)  (i)  or 
distributions  by  a  foreign  corporation 
covered  by  {  7.367  (b)-10  (i)  in  which  an 
inclusion  determined  by  reference  to  the 
"section  1248  amount"  is  required,  the 
term  "section  1248  amount"  means  only 
the  net  positive  earnings  and  profits 
attributable  to  stock.  For  purposes  of 
asset  repatriations  covered  by  §5  7.367 
(b)-5  (b).  7.367  (b)-6  (c),  7.367  (bK  (c) 
(2)  and  7.367  (b}-10  (j),  the  term  "all 
earnings  and  profits  amount"  means 
only  the  net  positive  earnings  and 
profits.  This  amendment  applies  to 
exchanges  beginning  on  or  after  January 
1, 1978.  For  all  other  purposes,  the  terms 
"section  1248  amount"  and  "all  earnings 
and  profits  amount"  mean  earnings  and 
profits  or  deficits  for  all  taxable  years 
attributable  to  stock.  Section  7.367  (b)-7 
(c)(1)  is  amended  by  these  regulations  lo 
provide  that  the  addition  procedure  of 
paragraph  (c)(1)  (ii)  will  not  apply  if  the 
stock  received  is  of  a  domestic 
corporation  which  is  a  member  of  the 
affiliated  group  as  defmed  in  section 
1504(a)  (without  application  of  section 
1504(b)(3))  that  also  includes  the 
exchanging  foreign  corporation.  This 
amendment  applies  to  exchanges 
beginning  on  or  after  March  3. 1989. 

Section  7.367(b}-e  is  amended  by 
these  regulabons  to  provide  that  a 
foreign  corporation  will  not  succeed  to 
the  earnings  and  profits  or  deficit  in 
earnings  and  profits  of  another  foreign 


corporation  except  to  the  extent 
provided  in  section  381(a)  and  the 
regulations  under  that  section  if  the 
stock  of  such  corporation  is  received  in 
an  exchange  subject  to  section  7.367(b}- 
9,  and  a  U.S.  shareholder  described  in 
section  7.367(b}-7[b)  or  section  7.367(b}- 
8(c)(1)  owns  (applying  the  attribution 
rules  of  section  958)  more  than  50 
percent  of  either  the  total  voting  power 
or  the  total  value  of  the  stock  of  both  the 
corporation  whose  stock  is  received  in 
the  exchange  and  the  corporation  whose 
stock  is  exchanged.  This  amendment  is 
effective  on  or  after  March  3, 1989. 
Under  these  regulations,  the  foreign 
corporation  whose  stock  is  received  in 
the  exchange  will  only  succeed  to  the 
earnings  and  profits  or  deficit  in 
earnings  and  profits  of  the  acquired 
corporation  and  lower-tier  subsidiaries 
of  the  acquired  corporation  as  provided 
in  section  381(a)  and  the  regulations 
thereunder. 

Post-exchange  distributions  of 
earnings  and  profits  and  sales  of  stock 
may  in  some  circumstances  result  in 
double  counting  of  section  1246 
earnings.  Regulations  which  will  fmalize 
the  temporary  regulations  under  section 
387(b)  will  be  issued  to  prevent  this 
double  counting  of  earnings  and  profits. 
The  regulations  with  regard  to  this  issue, 
when  finalized,  will  be  retroactive  to  the 
effective  date  of  the  above  amendment. 

Speda]  Analyses 

These  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  A  general  notice  of 
proposed  rulemaking  is  not  required  by 
5  U.S.C.  553  for  temporary  regulations. 
Therefore,  these  rules  do  nol  constitute 
regulations  subject  lo  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Chapter  6)  and 
a  Regulatory  Flexibility  Analysis  is  not 
required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Richard  Chewning  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  Other  personnel  from  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
these  regulations. 

List  of  Subjects  in  26  CFR  Part  7 

Income  taxes.  Tax  Reform  Act  of  1976. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  7  is 
amended  as  follows: 


PART  7— TEyPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE  TAX 
REFORM  ACT  OF  1976 

Paragraph  1.  The  authority  for  Pari  7 
continues  to  read  in  part  as  follows: 

Authority:  28  U.S.C,  7805.  *   '   *  J  7.367(hf-: 
(d)  and  (f)  also  issued  under  28  LI.S.C. 
367(b)(2).  •   *   •   J  7J67(b>-7(c)(l)  also  issued 
under  28  U.S.C.  367(b)(2).  *   *   *  J  7.367fb>- 
9(b)(4)  also  issued  under  28  U.S.C 
367(b)(2).  •   •  • 

Par.  2.  Section  7.367(b}-2  is  amended 
by  revising  paragraphs  (d)  and  (f)  to 
read  as  set  forth  below: 

§7.367(b>-2    Deflnmona. 

•  •  •  •  4 

(d)  Section  1248  amount  In  the  case  of 
an  exchange  of  stock  in  a  first-tier 
foreign  corporation  described  in 
5  ''.367(b}-7(c){l)(i)  or  a  distiibution  by  a 
foreign  corporation  described  in 
S  7.367(b)-10(i)  in  which  an  inclusion  in 
gross  income  determined  by  referenr-e  to 
the  "section  1248  amount"  is  required  by 
those  provisions,  the  term  "section  1248 
amount"  means  the  net  positive  earnings 
and  profits  which  would  have  been 
attributable  under  section  1248  and  the 
regulations  under  thai  section  to  the 
slock  of  the  foreign  corporation 
exchanged  if  the  slock  had  been  sold  in 
a  transaction  lo  which  section  1248(a) 
applied.  For  all  other  purposes  of  this 
section,  in  the  case  of  an  exchange  of 
slock  in  a  first-tier  foreign  corporation  lo 
which  section  367(b)  applies,  the  term 
"section  1248  amount"  means  the 
earnings  and  profits  or  deficit  in 
earnings  and  profits  which  would  have 
been  attributable  under  section  1248  and 
the  regulations  under  thai  section  to  the 
slock  of  the  foreign  corporation 
exchanged  if  the  stock  had  been  sold  in 
a  transaction  to  which  section  1248(a| 
applied. 

(f)  AH  earnings  and  prof  its  amount 
For  purposes  of  asset  repatriations 
covered  by  5§  7.367(b}-5(b).  7.367(b)- 
6(c),  7.367(b}-7(c)(2)  and  7.367(b>-10(j)- 
the  term  "all  earnings  and  profits 
amount"  means  the  net  positive  earnings 
and  profits,  if  any,  for  all  taxable  years 
which  are  attributable  to  the  stock  of  the 
foreign  corporation  exchanged  under  the 
principles  of  section  1246  or  1248 
(whichever  is  applicable)  and  the 
regulations  under  that  section.  For  all 
other  purposes,  the  term  "all  earnings 
and  profits  amount"  means  the  earnings 
and  profits  or  deficit  in  earnings  and 
profits  for  all  taxable  years  which  are 
attributable  to  the  stock  of  the  forei^ 
corporation  exchanged  under  the 
principles  of  section  1246  or  1248 
[whichever  is  applicable)  and  the 
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ri^KuUtioua  uxui«r  thd(  Miction    111* 
(l>-tr-nuiiuitiua  aJutU  b«  nuii«  by 
>i[>{ilv  iriK  <>■<  tiiin  12A6  or  \24B  iia 
mo.lifi.Ml  hv  n  '  .W!ht   J  fhrtiiiKh 
'  .Mir(bf-  12  ai  if  there  wire  no 
il<<iiint.(ion  in  lUome  iectiocis  hrtwrm 
i-rtfruiiKJt  (Uid  prufiLi  Mccuniuldit'sJ  bfforv 

■  r  if.T  December  Jl.  1962. 

P«r  1.  Se(  tion  '.3B7ihV  'I.  I(  1  i  is 
iiiicnili'd  HS  fdllowd 

1    S  ilHi;  V  :siii[i  Mil  IH  ,i:!ii'[;.ifil  hv 
KitliiiX  ufliT  thr  »ec<)ml  »»'nt«n(  e  th«* 
f    iiuwuiK  K-nltnc;**     .SuImIiv  imoii  (u:)  uf 
this  p.ir-i>;r.i;ih   <ii)<J  tu*t  Ihm  >iut>iliv  iinun 
(ill,  applies  if  Itir  s'  H  k  r.i  .aim!  |,\)  is  of 
a  domestic  rorpurntirm  whu  h  is  a 
mi'mb^r  of  an  afniiHird  unuip  («» 
ilrfiiied  m  spctum  1S04UI  wilhnut 
.liipiMjiiKin  i)f  siTliim  l.S{)4(b)|,t||  th.i' 
,iU^     :  I  Juiim  !h«-  r«.(  h«n«in«  fori-ixti 
(orjMirHtion  at  h  mrmtwr,  aivl  |H'  is  iii>I 
FRccivt'd  in  an  cxriiiinKr  purjuanl  tu 
wliirh  thr  fnreixn  lau^itjrstion  whii»»; 
s'ikJi  is  pxi  ha'mt'd  tninsfirs  ili  «s*cis  to 

■  J<mif«lu  ij  rjMirnticrt'. 

Z   Sti^Mimsion  (i:i|  IN  mi«'SiKTiii'''d  as 
sutrdiviHiiin  |iv;  ind  a  now  sut><!  vitum 
{iii|  IS  (idiWl  inimr«ti«!pi)  j/'rr 
<utH!u\si<ni  ,  it  und  t)'"(orT'  HutnluiMon 
||V|  In  rvnA  tt  (olkiwt 

S7J«7|t>)-7     Eichanga  of  Stock  d*«ciib«d 
In  ••ctton  154 

«  »  •  •  « 

(l)  Rvtvipt  of  Other  $tock — (1 )  Ccnmvt 
nih. 
•        •        •         •         ■ 

(ill)  Fiir  f  nilirtiiRf »  IvfX'i'furiK  alli*f 
March  3    Wi^l.  A  Uu'  tXm  m.  n-ac  vitl  '.» 
dfw*  rib«i.l  iji  ihe  l<«»t  Hf-iiiciu  ♦•  ot 
»iiiKiiv:s(i)ii  |ii,.  irifri  t.'it'  f  ir<-i>;ii 

Wlil   '  !•  .  llil«ul«T»'d  li'  lif  A  fnrclkOl 

COrjMirnlion  fur  pir;>"<i»-»  of  »r<  thin  \'.A 
or  J5«t  This  sui>d:vij4«i«  (in)  m/i>  !>♦• 
illustrated  hy  the  following  ev.i  :ipi»-» 

E*iimf>lt>  1 1 !   A  IS   ill-    '     ■    ,       I'lon 
(DSP)  uwfia  ail  oi  U\t  iu,.m.   ■'  *  :  ..n^ 
corporatiiMi  (<  .i-t  1 ).  »t.i   h  m  :ur!i  .'Miu  t\',  of 
th«  tUick  uf  a  ■•(OikI  (iirviiiii  c  (ir^Miri'iun 
((>'(»)   •*huii  ID  turn  ut*nii  lii:  oj  ijir  •!  ^k  jf 
a  (KU(1  furnKTi  ( i>rT><irii>t.iri  lOT?T   VSP  mUo 
owns  nil  r><  'h«>  •1'^k  o^  I '  S   «uh«i. !.«•->■ 
ISutrn'rlinryi   CM  J  sntl  (  K   «  h«»« 
MciunMlaind  iiarntni(*  iiid  pr^ifitt  or 
•ciiirnilataMi  ilrfid't  m  tMimini(i  and  ^iMXt 
.S«!>»«4l.«ry  actjutrrs  ah  ui  Itw  thni  iii  I  >(  J 
!rori  (  Vt.t  in  Bitk.AanMP  Uw  •4t>i  k  tif 
'•'.'xi'h^ry  ui  a  "»<jrgAiurjitujii  dtiatj-itind  ui 
11'i.lu.n  }IU^  ;«!  (S;  ,IIJ   (>i:i  »»i.l  ru>l 
rr<<>xnizn  ||hlu  o/i  ihr  rx..h<4Uj(«-    Murr  'Vcr. 
I  KT  ';  I  anil  l"T^    1  «  «i  i  urri!  i.itnl  rarriirm 
and  ppoflii  "TT  aroimiiiHtrrt  ilrfii  'ti  In 
PdmMtfia  and  poflta  will  rrmdin  In  ("VXl;  and 
(  nu  f— pjicliv^y   *nti  (kill  n»t  t«  aiVlMl  lo 
tha  »Tm«n»  aiid  imrfiU  ur  Ji^rii  m  naminHa 
>«n<l  [iniAts  acnounl  W  iXll 

Ft^iirrpdt  i^t   I'Si'  owiu  ail  u(  Itw  iUkA  i>< 
Oil    wbkii  LQ  lurri  uwva  aii  t>{  Ihr  «U><4  ui 


CKt  2  rSi' aiso  uim\i  aiJ  of  du!  tluci  o/a 
r  S  «uiiaiiliar>  ( Suija»di«r>  1.  which  in  turn 
ownf  aiJ  of  tha  stock  u/  t>X:i  CJ-'C3  acquires 
thve  aiiali  of  OX12  in  exLhaaftr  fur  »u!iaj| 
stuck  uf  Siiti«M!iar>  in  a  r^org.iniziilion 
iif»<Ti>'«d  in  «e<  li.Mi  .Tfta  i«)  IVl  (C)  I>uniuui-.t 
'.i>  the  recir)jrtni7rt!inn   rrC2  dulnbutc^  the 
i<  «k  of  St,».«i.1:.iry  l.iCKCI    CFT.'T  will  mit 
ff  (ixnif  jjrt'u    'H  '?;e  f  tt.harigc   In  tulditiun, 
(:KC2  I  SLCumulaleti  pamnx»  and  profits  or 
ii(riir-,tils'rri  rfrfin!  in  pamnx*  and  pruTils 
w.!!  *»  Hfiilrr!  In  (;Ff3  i  rumtriKs  ami  prufili 
,irriii:n'  iirdrr  tt-rtion  :i«1  \'-\  V:\   subirrt  to 
th^  l:m''fl'"'Ti»  oonlainrr!  w  «i*rtifir.  ^ffl  and 
n  'hr  rr-^i\nf:ryv*  iirii>T  That  ai^rtirm 

Viu  4.  .S**.  Iioi:  r  jar  (IiHW  i»  amend«<i 
)>>  itddiit^  a  new  i>a[^^rd\}h  (b/  (4| 
lRUi»rdi<itt;l>  iiflfr  paragraph  (bj  (Jj  !u 
rr.n!  lis  fullowa: 

5  7J«7(b>-l     Anrlt>utk)«  of  ••fTUn^a  arxl 
pf  ufffa  OV1  ari  •vctt^ny^  i)a9cilt>#d  in 
MC«on  3SV  9M.  or  IM 

>  a  •  ■  ■ 

(b)  Genera/ Aj/t'   '  *  * 

(4)  Fur  e\chrfri>^f.s  l^t-xinniii^  on  ur 
.ifl.T  \<<irLh  J.  UW«.  pdraKruph  jl')  |:j 
and  (3)  of  this  section  vmu  nut  appi>  if  a 
U.S.  ahan-huldt.T  dt-scrdwd  1:1  {  "My 
fb)-7(b)  or  5  "  3(>7  (b)  -6  1(1  IM  o\mi« 
(applying  the  attribution  rues  uf  "»<'<  tton 
QU)  more  th.in  50  pt-n  c;;!  of  ii'.nfr  the 
total  vnlmx  power  or  the  total  v.ili.e  of 
ihp  Stock  of  both  the  iotiiordti,!:i  whij*f 
stock  IB  received  in  the  exchange  and 
the  corporation  whoir  stni  k  is 
exchanged  If  this  p.ii-iKraph  (b|  (4) 
applies,  the  ndes  of  sei.ticn  381  [ii)  <ir.d 
the  regulations  under  that  section  will 
dctenrdne  the  extent  tn  which  the 
COfporation  whose  stock  is  received  m 
the  exchange  (or  other  acquiring 
OOiporationl  will  succeed  lo  the  t'.irnings 
and  proHts  or  a  deficit  in  eaminx*  <ind 
profits  of  the  corporation  whose  nUn  V   .m 
f\i  hanged  and  of  lower  tier 
I   irporations  This  paragraph  (b)  (1)  tniiy 
b«  illustrati  d  by  the  following  examples 

Example  111  A  U.S.  parpnl  owns  all  of  the 
stock  of  CFCl  and  CPC2  CKM  has 

airumulat«d  eafrii.iMii  aii^i  profils  or  <in 
accumulated  itcfkil  in  (•<irniii)(ii  a:;J  prufilt 
(.>'(:,!  atijiiires  ail  (jf  llii- »ioi  k  of  in  1  imm 
the  U.S  pdfrnl  in  a  re<iru>in  laiiur  Ji!n.ni»"d 
in  sectiuo  36(1  (a|  (1|  (Bj  CSCJ.  will  rxW 
succeed  to  the  eamiryj^  J.-.!  pru/ila  or  the 
Btcumu!iiti-d  df'ii  '  in  (•«::,    vm  cui  pnlils  n/ 
(TCl 

Examph  12)  A  l' S  j  kit  t  ownii  ni;  of  thr 
stock  of  0"("1   v»hu  h  in  turn  owiin  a!:   if  ll.e 
slock  of  CI'CZ  Tb«  U  S   (Mrent  aiso  owni  ail 
of  the  ttock  of  Ollj   (>(  2  tidi  ai  (  um.il.iti-d 
fsmtrifs  atnt  pmflts  ur  an  arnimulated 
ili-fu  il  :n  ("ar'u.ijj*  aid  profitv  (,K(',1  aicjiurea 
,1.1  uf  '.he  rt<»f!f  of  (TTl    im  lii.linjj  the  »lo(i 
i  '  l.'K  .2   tn  a  rror)jnr,i/rtl;on  \\r*t  ril>e<t  in 
».•.  lion  Mm   a,  ll)  (D)   (>X:3  «niJ  aix  •!>«:»■.•, 1 
tu  the  eaminKt  ar.d  pix>fit(  ur  (he 


Hccianuialed  d«f>cil  in  «*rainj<s  arid  profit*  of 
CJ-C2. 

Lawrenca  B  Citeha. 
(..-i.-nmss/ann-  of  I  memo  i  Rererme 
.^(>f>rtlved  lamiary  10  IflWJ 

O  Donaldson  CSiapotoa 

■l..s.>i«.'n.' Si-i^-v/j,-)  u' the  Trvasun, 

If  R  Due  Ui^4VUJ  i-'ikxl  J-.'Mta  Uilb  a<nj 

■LLMB  oooi  tno-at-o 


DEPARTMENT  OF  DEFENSE 
Office  of  Uw  Secretary 

32CFRPart  199 

I  DoO  R»yut«ttor  60ia»-R.  Am<Jt  No.  201 

Civilian  Health  and  Medtcal  Proffrem  of 
the  Uniformed  Serv4c«e  fCHAMPUSy, 
CHAMPUS  Peer  Review  Or^r>tza<k>n 
(P**0)  Ptoqiem 

AOEMCV:  Uffu.f  of  the  Slecretarv   l)oU. 
ACTIOm:  Final  rule 

SUMMAJtY:  This  fiodl  rule  supplements 
rules  and  proi^'diirt'S  curri'i.lly 
iipphcible  to  the  ClIAMI'l'S  Iver 
kfVHW  Or>j«niZdtion  pri>f<r«ni  with  h 
n>..nil>er  of  miditiung  t\\d  ( ianfiiJituMis 
M.iiof  provihimis  tift;   Kblahii!»hinent  uf 
sjHiial  p.iymerit  and  financial  liability 
nilesi  relrtUiig  to  cerlnin  CRU 
dtiennindiions  of  niidi<.<i!ly 
unrif!  fs»<iry  cd'v  qurilitjr  of  i:<ire 
Tv\  lewi  iif  pro[Kj^ed  h.i^ipitai  dii'iiiarycs; 
and  i-iarificilions  lo  follov*  ihe 
procedure?*  of  the  N4edu  are  I'kU 
proxram 

cmCTlWE  OATT:  This  final  rule  i^ 
tffp!  !ive  f  >r  tiDspitiil  adniisMoiiH  that 
occur  on  or  nfter  Apnl  ft.  t?iHP 
ADOHtS*  Office  of  the  .^!^slsl.lnt 
S.M  ri'in  of  Drfersr  (Health  .^ff;^irs), 
Hc.ilth  PTi'STHni  MdniiKeir.eiil,  The 
I'rnt.ipon,  Kooir;  llWr,  W.rhmxton.  DC 

For  copies  of  the  Federal  Kejyster 
containing  this  notii  e.  i  oril.n.  t  the 
Supenntenih'nt  of  Oik  ;iinerits.  l'  S 
Co\rTr',.T.en1  IV.ii'ins  Office. 
Wa-hin^lori,  DC  21)402,  1202)  -B:1-3J:W 

The  chrtriir  for  Ihr  Federal  Register  is 
Si  r>0  for  eai  h  issue  pH\  abb-  by  check  or 
ni(ine\  order  tu  the  SupenntiTidtnt  of 
UiK  iiriicntH 

FOR  FUirrHEJi  MFOAMATION  CONTACr 

N.in.  \  t,»dlfy  or  UIJK  A  K.  Miller 
MSC  U.S.V  OfficA'  of  thf  Assislaiit 
St  I  nta.'y  of  Uefensc  (lUialth  AflairsJ. 
tiiei)*iv>oe  {J^\  m?~&»'rh 

SUPn^BKNTAirr  eiFOWMHTlOW 

I   Synopsis 

Oo  tV  «^T  1    1987.  a4AMPllS 
dduf»4ed  ■  UKCr-ii«srd  pay  ami  I  syviro) 
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for  inpatient  care.  Under  this  Bystem. 
which  Congress  had  adopted  for 
Medicare  several  years  earlier, 
payments  for  the  costs  of  most  inpatient 
hospital  services  are  made  on  the  basis 
of  prospectively  determined  rates. 
applied  on  a  per-discharge  basis.  This 
payment  system  created  needed 
incentives  for  effiaency  m  hospital 
serv  ices,  but  also  surfaced  concerns  thai 
a  system  that  pays  hospitals  a  fixed 
amount  per  admission,  regardless  of 
lenjfth  of  stay,  might  compromise  the 
delivery  of  appropriate  services  or  result 
in  premature  hospital  discharges.  When 
the  .Medicare  prospective  payment 
system  was  implemented,  these 
concerns  prompted  Congress  to 
establish  Peer  Review  Organiy^lions 
(PROsI  to  assure  the  continuing 
provision  of  adequate  and  appropriate 
c:are  lo  Medicare  beneficianes. 

Recogninng  the  need  for  a  similar 
mechanism  to  protect  CliAMPUS 
l>enef)ciarie*.  the  Department  of  Defer«e 
(l>oD)  and  the  Department  of  He-aith  and 
Human  Services.  Health  Care  Financing 
Administration  (HCF.A).  entered  into  an 
Inlera^pncv  Agreement  to  include 
CHA.MFUS  review  in  the  Medicare  PRO 
contracts.  A  joint  collaborative  effort 
liiiween  these  two  a>;cncies  cs  a  sound. 
fiscally  responsible  approach  to 
providing  peer  review  of  CHAMPUS 
inpatient  care. 

This  fuial  rule  supplements  the 
evislin^  rejeulation  applicable  to 
services  covered  by  the  CilAMl'US 
I'KC-ba.sed  payment  system  with  a 
series  of  additions  and  clanficalions 
that  essenti.dly  full  into  three  broad 
categories.  The  first  i.s  a  set  of  rules. 
very  similar  to  those  apphcible  to 
Medicare,  allowing!  payment  oi  limiUiig 
fm.incial  liability  under  certuui 
circumstances  for  services  determined 
by  the  PRO  to  be  potentially  exdudable. 
Those  circumstances  relate  to  cases  in 
wh.ch  the  provider  and/or  beneficiary 
did  not  know  and  could  not  reasonably 
have  been  expected  lo  know  that  the 
services  were  excludable  by  the  PRO. 

The  second  category  also  addresses 
the  matter  of  limiting  beneficiary 
responsibility  for  charges,  this  time  in 
the  context  of  proposed  discharges  of 
patients  still  hospitalized.  In  cases  in 
which  the  patient  believt  s  the  discharge 
would  be  premature,  the  rule  establishes 
a  procedure  to  assure  a  reasonable 
opportunity  for  PRO  review.  This  is  an 
important  quality  of  care  protection  for 
beneficiaries. 

The  third  broad  categorj  of  provisions 
included  in  this  final  rule  is  a  set  of 
procedures  that  are  necessary  and 
appropriate  lo  augment  the  existing 
requirements  and  facilitate  successful 
implementation  of  the  PRO  program. 


These  procedures  are  generally  modeled 
after  those  applicable  to  the  Medicare 
PRO  program. 

A  general  theme  underlying  most  of 
our  existing  PRO  program  rule,  our 
proposed  rule  and  this  final  rule  is  that 
successful  and  smooth  implementation 
of  the  CHAMPUS  PRO  program,  from 
the  perspectives  of  beneficiaries, 
hospitals,  the  PROs,  and  the 
Government,  will  be  facilitated  to  the 
extent  we  follow  the  path  already 
established  by  the  Medicare  program 

DoD  believes  the  PRO  program  is  a 
vitally  important  effort  in  assunng  that 
CHAMPUS  beneficiaries  receive 
medically  necessarj'.  quality  care. 

II.  Backgroimd 

We  published  a  proposed  rule  for 
pubhc  comment  on  December  2fi.  1988. 
.S3  FR  52433.  rf  seq.  Under  10  U.S.C. 
1079(j)(2)(A)  CHAMPUS  is  authorized  to 
use  a  diagnosis-related  group  (DRG) 
based  payment  system,  similar  to  that 
used  for  Medicare,  for  institutional 
providers.  The  Comprehensive  Omnibus 
Budoet  Reconciliation  Act  of  19tt5,  Pub 
L.  9»-272.  established  the  "Medicare 
hnk"  that  requires  hospitals 
participating  in  the  Medicare  program  to 
also  participate  in  the  CHAMPUS 
program.  Consistent  with  Congressional 
intent,  the  QiAMPUS  DRG-based 
payment  system,  implemented  October 
1.  1987.  is  modeled  after  the  Medic-jre 
prospective  payment  system  [PPSj. 

The  CHAMPUS  peer  review  program 
is  established  as  a  rxiilateral  program  to 
the  C1L\MPUS  DRG-based  pavment 
system.  As  the  CHAMPUS  DRG-based 
pavment  svstem  is  modeled  after  the 
Modjcure  PI»S.  the  CH.AMPUS  PPO 
program  is  modeled  after  the  Medicare 
PRO  pri))jram.  Through  an  Inte.-agency 
Agreement  between  the  Department  of 
Defense  (DoD)  and  the  Department  of 
Health  and  Human  Services  (DHHS), 
the  CHAMPL'S  PRO  program  quality 
assurance  and  utilization  review  are 
being  conducted  by  the  same  Peer 
Review  Organizations  (PROs)  that  also 
conduct  review  for  Medicare.  The 
Medicare  PRO  program  is  the  Federal 
Government's  primary  program  of 
medical  peer  review,  operating  under 
the  careful  oversight  of  Congress. 

Under  the  CHAMPUS  PRO  program, 
the  PROs  are  reviewing  care  provided  in 
hospitals  for  which  pavment  is  made 
under  the  CHAMPUS  DRG-based 
paymient  system.  PROs  are  conducting 
both  quality  assurance  and  utilization 
review,  specifically  focusing  on 
determining  if  the  care  met 
professionafly  recognized  standards  of 
care,  if  the  admission  was  medically 
necessary,  if  the  services  were 
appropriate,  and  if  the  care  was 


provided  in  the  most  appropriate  setting 
Cases  reimbursed  under  the  DRG 
system  are  subject  to  varied  rev  iews. 
mcluding  generic  quality  screen  reviews. 
admission  and  discharge  reviews,  and 
DRG  validation.  A  ma|or  objective  of 
these  multiple  types  of  review  is  to 
guard  against  premature  discharge  or 
inappropriate  admission  The  peer 
review  system  uses  criteria  which  have 
been  developed  on  both  national  and 
local  levels  to  determine  the  adequacA' 
and  appropriateness  of  care  and  are 
specific  to  the  CH.AMPUS  population. 

While  review  is  currently  being 
conducted  only  in  acute  care  facilities 
for  services  initially  covered  under  the 
CH.A.MPUS  DRG  program,  we  expect 
where  appropriate,  that  other 
institution5  and  services  later 
reimbursed  under  the  CHAMPUS  DRG- 
based  payment  system  will  be  brou^t 
under  PRO  review  m  the  future. 

On  December  28. 198a  we  published 
for  pi'blic  comment  the  proposed  rule  on 
v.hich  this  final  rule  is  ha.sed  \n  the 
preamble  to  that  rule  we  explained  that 
the  existing  CHAMPUS  regulation, 
specifically  32  CFR  199.14(a)(l)(iv). 
prescribes  the  basic  rules  and 
procedures  applicable  to  what  is 
referred  to  in  the  regulation  as  "quality 
of  care  reviews,"  which  we  now  refer  to 
as  the  PRO  program. 

III.  General  Comments  on  Proposed 
Rule 

^4.  Number  and  Types  of  Public 
Comment 

U'e  received  a  lotal  of  13  individual 
vvrillen  comments  addressing  a  variety 
of  issues.  The  types  and  volume  of 
commenters  were  as  follows; 


Hospital  Associations  ..-..^ 

Medical  As&ociHlioas 

Health  Care  Groups- 


Hospitals 

Peer  Review  Or;gani£atJons 


In  general,  we  v  lew  the  public 
reaction  as  generally  positive.  In 
accordance  with  our  usual  procedures. 
vvl  also  obtained  the  cnncur'-ence  of  the 
Dtparlment  of  Health  and  Human 
Services.  Department  of  Transportation, 
the  military  services  and  several  DoD 
offices.  Based  on  comments  we  have 
made  a  few  clarifying  revisions  to  the 
rule,  which  are  described  beiow.  In 
addition,  by  way  of  discussion  in  this 
pteamble.  we  hope  to  clanfy  some  other 
issues  that  aTtse. 
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B  l^'nvniJ  Cummentj 

1  Ptioi(H:opying  costs 

On*'  commenter  stated  that  th**  IIC.FA 
rfimdursenienl  amount  for  photocopying 
nifdlifll  n»<:orils  is  insufficient 

Although  th«»  photocopying  cost 
rvimburn-menl  smount  is  not  a  sub)«^  1 
Hildr»'««o<l  m  this  ni\n.  l)oL)  s  position  is 
that  wp  will  follow  lh«!  Medic. arw 
pn»gram  in  so  far  as  it  app«'Hr« 
r»'tt»onatjl«»  and  appntpriate  to  th« 
CHA.MV'IJS  PRO  f>rt)gram   W«  havp 
adopted  th»»  M«»du.;ar«  r»«imbunM*m«nl 
amount  for  copying  costs  and  will  follow 
this  [X)li<y    W«  ar«  aware  that  the  issuw 
of  photocopy  cmts  is  v»?ry  controversial 
among  hospital  aftaociallona  and  is 
cum-ntly  th«^  suh|»»<  I  of  litigation 
Although  DoU  IS  not  prvs«ntl>  a  party  to 
this  litigation,  it  is  our  inl«nt  to  conlinu»» 
to  follow  the  l»«ad  of  the  M«*du:arr 
pr»>gram.  including  any  revisions  that 
miglit  br  mailf  to  Medicare  s  {xilicy  as  a 
result  of  the  litigation   In  the  m»'antlme. 
we  b«'liev«  that  the  Medu:are 
photiM  opying  cost  reimburs^'ment 
amount  is  reasonable  and  that  any 
Independent  recalculation  by  I)olJ 
would  be  inapprtjpnate 

2  l>>gal  Authority 

In  the  preamble  to  the  prtijxised  rul»', 
we  included  a  note  about  legal 
authority,  in  which  we  attempted  to 
explain  the  aba*>n<:e  of  lefpalatlve 
Sfmcificlty  underlying  the  C.MAMPl'S 
J'KO  l*rt)gram  to  those  accuslom»*d  to 
the  Medicare  model  of  very  detailed 
Congressional  management  of  many 
a'fp^Mts  of  that  program   We  iiuluated 
that  this  IS  the  nnmi  for  CH.AMF'l'S, 
whirh  has  for  years  of)eruleil  with  very 
detailed  regulations  i  ovenng  the  whole 
range  of  program  mM-rations. 
pnimulgaled  under  the  authority  of  very 
broad  and  general  statutory  provisions 
We  alui)  pointed  i>\jt  that  in(  luded  m  our 
gener.il  Irjjulative  aulhonties  are 
pnjvisioiis.  UK  lulling  10  I'  S  ('. 
li>"tt<al(13),  prohibiting  p.nmeni  fur 
•ervii  es  not  medically  net.ess.iry 

One  ("ommenfer  l(M)k  issuf  with  the 
adeijiuK  V  of  our  legal  authority  absent 
the  same  kind  of  st.iliitory  spet  ifii  ity 
that  (  (mirnis  the  Medu  are  TWO 
prDgram    This  lOinmeiiliT  laiied  our 
proposed  nile    an  illegal  i  i.'i  umvention 
of  the  Administrative  Prtnedure  Act  s 
roqiu.'einent.  In  5  U  S  C:   MJ(b).  that 
notiies  of  proposed  njlcmakmg  iiu  luile 
"reference  to  the  legal  authority  under 
whn  h  the  nile  is  pru(M)sed      The 
comn»enter  further  argued  that  our 
references  to  several  statutory 
prtjvislons  we  believe  i  learly  authoriw 
our  PK( )  program  ai  livilies  were  not 
suffii  lent  l>ei  ,iuse  these  priiv  muii.* 
merely  allow    claims  auditing    and 


"simple  review  procedures."  and  do  not 
"authorize  DoD  to  Implement  a 
sanctioning  mechanism,  limit 
beneficiary  habilify.  or  saddle  providers 
with  '  photocopying  coats. 

In  response  lo  this  comment,  we  have 
re-reviewed  our  legal  authority  for  the 
PRO  proffram  and  this  regulation  and 
have  reamrmed  its  adequacy. 
Recognizing  that  OlAMF'lIS  is  different 
from  .Medicare  m  this  regard,  the  fact  la 
that  most  of  some  125  pages  of 
ClUA.MPtJS  rules  in  the  CWe  of  Ftnierul 
Rf^ulutions.  as  well  as  many  olher 
program  procedures,  have  been 
promulgated  under  the  authonty  of  very 
general  statutory  pruvisiuns.  Including 
our  basic  legislative  charge,  at  10  IJ  S.C. 
1079(8).  that  the  Secretary  of  Defense 
shall  establish  CHAMPt^IS  "under  such 
Insurance,  medical  service  or  health 
plana  aa  he  consider*  appropriate  "  The 
Sei.retary  has  conaldered  It  necessary 
and  appropriate  to  establish  numerous 
rules  and  procedurea  to  asaure  that  the 
medu.al  care  provided  under  the 
authonty  of  that  statute  m«ets 
reasonable  standards  of  quality  and 
medical  necessity  Examples  Include 
many  provider  certification  standards, 
under  32  CKR  199  6.  to  assure  that  onfy 
qualified  providers  are  allowed  to 
participate  and  scores  of  benefit 
restrictions,  under  32  CFR  199.4,  many  of 
which  are  designed  to  assure  that  only 
medically  necessary  care  is  provided. 
The  PRO  program  and  this  regulation 
supplement  previously  operating 
practK.es  with  more  refined  and 
efficacious  review  methods,  rights, 
responsibilities  and  compliance 
pnM',edures  necessary  to  help  meet  those 
reatonable  standards  of  quality  and 
medu  al  necessity 

Ciuided  by  this  long  standing 
(  onstruction  of  the  statute,  it  is  our 
conclusion  that  our  legal  authority  to 
administer  ("HAMPl'S  is  not  limited  to 
some  narrow  definition  of    (.l.iims 
auditing    or  'simple  rt-view 
pro<:edurrs  '  Rather,  we  believe  it 
supports  all  provisions  of  this  final  rule 

3  Coordination  b«'tween  DoO  and  the 
Health  Care  Financing  Administration 

One  commenter  emphasized  the  need 
for  I  lose  coordination  of  CI  lAMPl'S 
PRO  program  policy  with  the  Health 
(-are  Kinani  ing  Administration  (HCKA). 
whi(  h  administers  Medicare   We 
strongly  agree   .An  Interagem  y 
AgreemenI  tx'tween  the  Department  of 
Defense  (DoD)  and  the  Department  of 
Health  and  Human  Services  (DHHSI. 
delineates  a  (lose  working  relationship 
between  the  DoD  CH ASH'l^S  PRO 
lYogram  Office  and  Hl^KA   Consistent 
with  this  policy    this  final  rule  follows 
.Medicare  pru<:edure8  very  closely. 


Related  to  this  issue  of  following 
Medicare  s  PRO  procedures,  some 
commenlers  reported  that  they  had 
difficulty  understanding  exactly  what 
the  proposed  rule  was  proposing  due  to 
Its  numerous  incorporations  by 
reference  to  Medicare  regulations,  to 
understand  the  proposed  CHAMPUS 
rule,  one  had  to  have  available  various 
parts  of  Medicare's  rules.  This  point  is 
well  taken.  All  things  considered,  we 
see  it  as  an  advantage  to  hospitals  and 
the  PROs  to  incorporate  by  reference  in 
our  regulation  whole  parts  of  the 
Medicare  rules  with  which  they  are 
already  well  familiar  However,  we 
recognize  that  for  other  readers,  this  is 
not  necessarily  advantageous. 
Therefore,  it  is  our  intention  in  the  very 
near  future  to  compile  excerpts  of  the 
Medicare  regulations  we  are 
incorporating  by  reference,  and  to  make 
those  available  to  any  Interested  parties, 
along  with  a  reprint  of  the  full 
CHAMPUS  PRO  program  regulation  (as 
amended  by  this  final  rule).  This  should 
alleviate  the  confusion. 

4  Relationship  to  other  programs 

Some  commenters  stated  that  the 
proposed  rule  failed  to  take  into  account 
the  review  process  of  the  existing 
CHAMPT.IS  Reform  Initiative  [CRY]  and 
that  PRO  review  would  duplicate  the 
monitonng  of  care  already  provided  to 
CHAMPUS  beneficiaries  under  CRl.  The 
proposed  and  final  rule  do  not  include 
any  specific  provisions  regarding  CRI. 
The  Governments  intent,  as  specified  in 
the  CRl  contract,  is  for  an  external  peer 
review  program  applicable  to  all 
hospitals  treating  OlAMPUS  patients. 
In  the  CRl  Stales,  the  PRO  program  is  an 
Important  supplement  to  any  infernal 
review:  It  will  monitor,  among  other 
things,  the  impact  of  the  internal  review 
system  on  the  quality  of  cat^.  In  order  to 
maintain  consistency  and  comparability. 
the  use  of  the  CHAMPl'S  PRO  program 
within  the  CRl  States  is  most 
appropriate 

Rr-garding  the  PRO  program 
relationship  to  another  recent 
CHA.MJ'DS  initiative,  several  comments 
adiiressed  the  timing  for  implementafion 
of  PRO  review  in  children's  hospitals 
and  of  neonatal  services,  which  will 
begin  to  be  included  m  the  CHA.MPUS 
DR(j  payment  system  effective  Apnl  1. 
19fi9  They  also  expressed  a  need  for 
sensitivity  in  the  development  of  review 
criteria  for  these  areas  of  review  We 
agree  with  these  comments.  Following 
the  inclusion  of  children's  hospitals  and 
neonatal  services  into  the  CHAMPUS 
DRG  based  payment  system,  we 
anticipate  beginning  to  phase  in  PRO 
review  within  approximately  si* 


months.  We  encourage  affected 
providers  to  participate  In  the 
development  of  HRO  criteria  in  their 

local  areas. 

5  Administrative  costs 

One  oonnnenter  stated  that  providers 
should  receive  an  increase  in  their  DRG- 
based  payment  rates  lo  ofEset  the 

administrative  costs  of  these  proposed 
reguldtioos.  In  response,  the  CHAMPUS 
DRG-basod  payment  rales  were  derived 
by  applying  the  Medicare  cosl-fo-chaz^e 
ratio  to  CHAMPUS  charges.  To  the 
extent  that  Medicare  costs  include  the 
administratire  costs  to  hospitals  of 
.Viedicare  PRO  review,  the  derived 
CHAMPUS  costs  would  include  them  as 
well. 

IV.  Specifu:  Provisions  of  Final  Rule 

A  Payment  and  Liability  for  Certain 
ft  itcnttaJJy  Excludable  Scniccs 

The  Conference  Report  on  the  Fiscal 
>  ear  1989  Department  of  Defense 
.Appropriations  Act  IL  Conf  Rept.  No. 
100-1002. 100th  Cong..  2d.  Session  34. 
called  for  the  Depailmeni  to  "issue 
directives/  regulations  governing  cases 
m  tvhich  the  PRO  determines  that 
medically  unnecessary  or  inapproprialc 
care  has  been  provided."  Specifically, 
the  conferees  said  "the  Department 
should  provide  a  waiver  of  liability, 
especially  for  beneficiaries,  similar  to 
that  provided  under  the  Medicare 
program." 

Our  proposed  rule  included  a 
provision  to  provide  relief  for  both  a 
provider  and  beneficiary  providing  or 
accepting  services  potentially 
exHudable  on  the  grounds  of  being  not 
medically  necessary  or  provided  at  an 
inappropriate  level 

1   In.stitutional  responsibility 

We  received  several  comments 
susyjpsting  that  instituttonal  providers 
could  not  reasonably  be  expected  to 
kiMJw  that  services  provided  could  be 
considered  to  be  not  medlGally 
necessary,  since  all  services  are  ordered 
by  a  physician,  arxi  thus  institutional 
providers  should  never  be  held  liable. 
We  disagree.  Hospitals,  through  their 
utiliKition  review  and  quality  assurance 
I  ommittees.  continually  make  decisions 
iihout  medical  necessity  and 
appropriateness  The  PRO  cntrna  are 
developed  by  area  physicians  and  are 
disseminated  to  all  hospitals  and 
physicians  prior  to  the  start  of  review 
The  hospital  is,  and  always  has  been, 
held  responsible  for  crire  provided  in  its 
fac  ility  The  PRO  review  is  an  adjunct  to 
the  responsible  hospital  committees  and 
should  help  to  assure  CHAMPUS 


benefk:iaries  receive  the  most 
appropriate  and  highest  qnality  of 
medical  care.  In  addition,  hospital 
liability  as  defined  here,  is  nmilar  to 
that  under  the  Medicare  program. 

2  Presumptive  status 

Another  comment  expressed  concern 
regarding  our  lack  of  a  favoraWc 
presumptive  status  for  hospitals  under 
the  CHAMPUS  linutation  of  liability 
provision.  Although  the  Medicare  PRO 
prtjgram  originally  contained  a 
favorable  presutnptive  status  for 
hospitals.  Medicare  found  it  to  be 
ineffective  and  has  discontinued  it.  We 
will  follow  the  current  Medicare  poHc^' 
and  make  decisions  as  to  whether  a 
beneficiary  or  provider  had  reason  to 
know  services  were  excludable  by 
reason  of  not  being  medically  necessary 
on  a  case-by-case  basis.  Again  this 
consistency  with  the  established  and 
experienced  Medicare  peer  review 
system  results  in  minimal  disruptive 
impact  on  providers  and  peer  review 
organizations. 

Consistent  with  the  proposed  rule, 
under  the  final  rule,  where  both  the 
provider  and  the  beneficiary  did  not 
know,  and  had  no  reason  to  know,  that 
the  services  would  be  considered  to  be 
not  medically  necessary,  CHAMPUS 
payment  would  be  made.  However,  in 
making  such  a  payment  the  provider  and 
patient  will  be  put  on  notice  that  the 
type  of  servioe  under  those 
circumstances  is  excludable.  In 
subsequent  cases  involving  similar 
situations,  no  payment  will  be  made. 

In  cases  in  which  the  provider,  but  not 
the  beneficiary,  knew  or  could 
reasonably  have  been  expected  to  know 
that  the  services  were  excludable. 
CHAMPUS  wdl  not  pay  and  the 
provider  may  not  require  the  beneficiary 
to  pay  either  d»e  amount  CHAMfHJS 
disallowed  or  the  usual  beneficiary  cost 
share  amount.  In  such  cases,  the 
provider  would  be  told  that  the  provider 
could  seek  reconsideration  of  the  PRO's 
decision  both  as  to  the  medical 
necessity  of  the  services  and  the 
provider's  knowledge. 

3.  Criteria  for  determining  knowledge 

The  final  rule  is  consistent  with  the 
proposed  rule  in  adopting  a  set  of 
criteria  for  determining  whether 
beneficiaries  and  providers  know  or 
should  have  known  that  services  were 
excludable.  These  criteria  are 
substantially  the  same  aa  those 
applicable  to  Medicare  under  42  CFR 
405.334  and  405.336,  and  are  intended  to 
establish  the  same  substantive 
standards  as  are  followed  under 
Medicare. 


TTie  limitation  of  liability  only  applies 
to  cases  in  which  the  hospital  servicrs 
portion  is  covered  by  the  CHANfPUS 
DRG-based  payment  sj-stem  (althcnigh 
the  payment  and  liability  rules  apply  to 
both  institutional  and  individual 
providers  involved  in  care)  and  in  which 
a  determination  was  made  by  the  PRO 
that  the  care  rendered  was  not 
medically  necessary. 

B.  Limitation  on  Charges  to 
Beneficiaries  for  Continued  /lasprtal 
Stays  (§  199.14  (a)/l)(n/{BH4J) 

Consistent  with  the  proposed  rule,  the 
final  rule  establishes  a  limitation  on 
charges  (other  than  the  normal  cost 
sharing  amount)  to  beneficiaries  for 
continued  hospital  stays.  These 
provisions  are  part  of  a  process  lo 
assure  that  patients  are  not  prematurely 
discharged  and  that  providers  are 
making  appropriate  discharge  decisions. 

Under  this  process,  if  the  hospital 
determines  that  a  patient  oo  longer 
needs  inpatient  hospital  care,  the 
hospital  will  seek  the  agreement  of  the 
patient's  attending  physician.  If  the 
attending  physician  doe?  not  agree,  the 
hospital  may  request  immediate  review 
by  the  PRO.  If  the  hospital  obtains  the 
agreement  of  either  the  attending 
physician  or  the  PRO.  the  hospital  *»ill 
then  give  the  beneficiary  written  notice 
of  the  hospital's  intentioD  to  proceed 
with  the  discharge  and  that  if  the  patient 
prefers  to  remain  in  the  hospital  the 
patient  will  be  responsible  for  the 
charges  for  continued  care  beyond  the 
second  day  following  the  date  of  the 
notice. 

This  two-day  period  is  intended  to 
give  the  beneficiary  the  opportunitv'  lo 
request  immediate  PRO  revnew  without 
risk  of  financial  responsibility  for  those 
two  days  of  care.  If  the  PRO  review 
determines  that  continued  inpatient 
services  are  needed,  the  beneficiary  will 
not  be  charged  for  those  additional 
services.  It  is  only  in  cases  in  which  the 
PRO  agrees  with  the  hospital 
determination  that  the  further 
hospitalization  is  not  necessa.'v  that  the 
beneficiary  can  be  charged  for  the 
continued  services,  and  then  only 
beginning  the  third  day  after  the 
required  notice. 

One  commenter  stated  that  the  two- 
day  period  wouid  not  provide  the  F'RO 
enough  time  to  complete  the  review 
requested  by  the  beneficiary,  thus 
placing  the  beneficiary  at  ftnanaa!  risk. 
1;:  response  to  this,  we  have  added  a 
provision  to  the  final  rule  to  clarify  the 
hospital's  responsibility  to  facilitate 
very  prompt  PRO  review  in  cases  in 
which  a  beneficiary  who  is  still  an 
inpatient  requests  a  review  If  the 
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rwitmnt  «  rtMjiieil  i*  mtide  prior  to  noon 
of  thf  firti  working  day  aftt-r  th»'  (idlf  of 
r»»<;««i()t  of  th«>  nolicp,  the  hospil.il  ii 
rf»<juir»*il  lo  pn)vi<i»'  th**  reconls 
neceiisiiry  for  th«»  PRO  rwvu-w  hy  th*- 
( lo««"  of  husin**9ti  thnl  day  If  th«- 
hoapilnl  frills  to  do  thi«.  then  thnt  dtiy 
and  any  •uti(i«'qii«'iil  d<ty»  in  whi(.h  thf 
honpi!rtl  ( (inlinu«»«  to  fail  to  provKi«  thr 
MHords.  will  not  count  aKHinat  the 
p«iti«>nl  i  two  day  p«ri<Kl   Thm 
danfu  ation  in  our  final  ruU*  is  to  rniike 
our  prrM  edurns  similar  to  lhos«  of  lh»" 
Medii.«r»»  PRO  program,  lncludlrl)^  th(* 
requir^mpnts  of  *2  U  SC.  1320C-3(b) 

C  Pr^'  f'ni  titun'S 

{'.onmslj-nl  with  the  propo«»>d  rule.  th« 
flnrti  nilf  indwdfs  a  s«'t  of  pnnrdarps 
for  tht»  PRO  program  and  a  numt^er  of 
c.larifu  Htions  to  our  pointing  rt^ilfltions 
These  ar«  summanzi'd  bt'low. 

1.  ■■F*«»«T  Rrvn-w  OrsHniration  proKntm'" 

II  14«M4(a)|l)(iv|) 

The  "Pr»«r  Rhvu'w  Orsanizdtion 
pn)>inini  ■  n  adopted  as  the  tltl««  for  thf» 
pn>f(ram 

2.  B«n«"n<:idry  informdtton 
Ii  ltW14(a)(lHlvHn)(/n 

This  i:lrtnrit»s  that  Medi(.«r»>'s 
diK:umentalion  r»"()uin'mt'nLs  n*nartlmn 
th«  PRO  prt>f(ram  information  that 
hospitals  must  pn)vul«  to  fHrnt-fu  i.irujs 
also  applu-s  lo  CIHAVUI'S    Ih.' 
informHlion  hospitals  must  givr 
iK'nt-fu  uirifs  informs  th»*ni  of  thi-ir  nghls 
In  (•onn«"<;tion  with  the  PRO  proxr.iin. 
IncludioK  Ih*"  pnH,»Mlur«  lo  s«*«'k  ("HO 
r»*vww  of  any  quality  prt)hl(»nis 

One  (.ommeiilrr  sunj{»'st»*d  th.il  th»» 
pniposj'd  r\ile  Win  ihk  l»'.ir  r»>xarvlinx  th»' 
hospit.il  s  aclniiniHlrafivf  pnM  ess  for  th»" 
"ImportanI  MessaKt'  from  (^HAMPl'S  " 
In  rvstxtns*",  wp  will  follow  the  \(fdit.(«r»' 
r»'(|ijirvmenls  rvUiIrd  to  Ihe  hospil.d  s 
rvsfxinHilnlity  lo  assurv  thdt  erii  h 
tiHAMPrS  kn'nffu  lary  r»*rcivcs  thf 
■■Mj'sh.ix*"     lit  or  shortly  dft>T  ■ulnussum 
PKC  )•«  will  r»'vi«-w  for  Lompli.uu  f  with 
this  rvqiiiremeni  hascd  on  Mnli.  .irt'  s 
r»'v  irw  \tr<H  ftiure 

J   Phynii  MM  dtlestatiDn  mul 

III  know  lcdx»'mpnt 

It  i'»)  ui..iiii(ivi(Hi|.;)] 

Th<>  final  rule  r.lanfu's  thai  ihi- 
Htlc-H.ition  and  ui  knowli'djjniriil 
slalfinrnl  rfnuirements  for  Mfdicare 
also  apply  to  i:HAMPV!S  and  that  lh<> 
same  "tlati'ments  may  tve  useil   This 
provision  tlarifies  the  rvfervnie  to  thi-se 
statements  in  the  current  CIHAMPUS 
r*>viilati,m  at  {  1>»9  14(a)(  1  |{iv  l|C:)U')(;//l 

One  lonimenler  suxtt*"*'^*)  'hal 
providers  must  In*  given  ample  time  lo 
obtain  (!}1A.V1PI  S  speufic  physii  lan 
tttieuldlion  dnd  dcknoMvied^jemonl  forms. 


The  rfjquirwnxmls  for  altMtiitiun  and 
at.knowledgpment  slalemenis  wer« 
implem»*nted  as  pwrt  of  the  CHAMPUS 
I)R(".  based  payment  system  effective 
with  publication  of  the  final  rule 
September  1.  1967   As  a  follow-up.  we 
are  systematically  distributing  further 
inslrvK  tions  to  prt)vider»  re^iarding  this 
requin'ment 

4  MO  U  required 

(i  lW14ja)(l)(ivHB|(.?l) 

This  clarifies  that,  as  under  Medic-are. 
hospitals  must  execute  a  memorandum 
of  understanding  with  the  PRO 
pn>viding  appropriate  pro<.edun?8  for  the 
PRO  program. 

5  Authonty  to  deny  payment 
II  l!W14(aMl)(iv)|r))|7U'l) 

Ihis  clarifies  the  authority  to  deny 
payment  fof  unnecessary  •erviceg, 

a  DR(;  validation 

II  199  14(a)(l|(iv||I))(./)| 

This  rianfies  authority  to  rorriM  I 
iiMimg  ermrs  and  make  appropnale 
payrfM-nl  adiustmenis  m  connection  with 
DRG  validation  activities  of  the  PRO 

7.  PnM.ediires  for  initial  determinations 
and  r«><:om»iderutions  ||  19H  14(d)(  1  )(iv| 
IF.landini 

(Consistent  with  the  proposed  nile.  the 
final  rule  adopts  pnx.edures  for  initial 
determinations  and  reconsiderations  by 
PRO*  id«'ntical  to  those  that  apply  under 
Medicare   These  pro<  e<lur»'8  provide  fair 
prtH  ess  for  both  t)enefic.ianes  and 
providers  and  are  most  appmpnate  for 
the  CHAMPHS  PRO  program.  Also 
following  the  Mediuin"  example.  F'RO 
re(  onsidered  determinations  are  final 
for  pnividers  but  generally  app«>Hlable 
for  twni'fii  lanes. 

One  commenter  staled  that  providers 
should  b«'  able  to  app«"al  PRO  denial 
delemimalions  to  OCHA.VfPHS 

We  Iwlu've  It  more  appropriate  to 
follow  the  model  CJongrt-ss  established 
for  Medii  are  regartiiiig  the  fin.ility  of 
PKCJ  rei  onsidered  determinations  for 
providers  As  under  the  Medi'  are  PRO 
program,  the  prvxedures  give  providers 
ample  opfwirtunity  to  partii  ipate  in  the 
deriHionmaking  process  and  tonfidence 
in  the  ai. curacy  of  the  f.ict  finding  These 
proi  ••diires  include  an  opportunity  to 
disi  uss  the  matter  with  the  PRO 
physii.ian  advisor  prior  to  the  initial 
determination  and  a  full 
reconsideration 

8  Appeals  and  hearings 
IS  l*n4(a)n)|iv)(G|) 

This  provision  clarifies  that 
beneficiary  appeals  and  heanngs  when 
a  (*RO  upholds  an  adverse 
determination  on  reconsideration  la 


handled  in  the  same  manrier  beneficiary 
appeals  and  hearings  are  generally 
handled  under  existing  CHAMPl'S 
pro<.ediires.  which  are  at  I  199.10  of  the 
CHAMPl'S  regulation.  It  hirther  clarifies 
that  PRO  reconsiderations  will  be 
trealeiJ  as  the  procedural  equivalent  lo  a 
formal  review  determineftion  under  the 
normal  OlAMPUS  appeals  and 
hearings  procedures. 

9  Acquisition,  protection  and  disclosure 
of  peer  review  information 

||199  14(a)(lliiv)(H)) 

Consistent  with  the  proposed  rule,  the 
final  rule  adopts  for  the  CHAMPUS  PRO 
program  the  same  rule*  and  procedures 
for  a(X)ui8ition.  protection  and 
disclosure  of  peer  review  information  as 
the  PROs  are  currently  following  for 
Medic.ire  The  only  exception  is  the 
Medic.) re  PRO  provision  for  penalties, 
which  is  dependent  upon  a  Medicare 
spe<;ific  statutory  provision  that  cannot 
be  adopted  for  CHAMPUS  without  a 
specific  statutory  basis.  We  believe  in 
this  regard  that  our  existing  contractual 
authonty  over  the  PROs  provides  a 
sufficient  deterrent  to  abuses 

One  commenter  felt  it  would  l>e  a 
■gross  error'  to  adopt  Medicare  polu  y 
on  the  disclosure  to  institutional 
providers  of  quality  problems  and 
potential  quality  problems  involving 
individual  providers.  The  Medicare 
prot.edures  for  disclosing  individual 
practitioners  quality  problems  to  an 
Institutional  provider  are  based  on  the 
general  notion  that  hospitals  have  a 
keen  responsibility  regarding  the  quality 
of  care  provided  in  their  facilities  If  an 
individual  practitioner  provides 
inadequrite  care,  the  hospital  should  be 
aware  of  that  and  should  take 
appropriate  corrective  steps. 

10  Addition. il  provisions  regarding 
confiiientiality  of  records  and 
limitations  on  liability  of  participants 
Ii  199  14(al(l||iv)in) 

Consistent  with  the  proposed  rule,  the 
final  rule  sets  fiirth  our  interpretation 
that  10  U  S  C  1102  applies  to  the 
CHAMPUS  PRO  program  as  it  does  to 
the  external  peer  review  activity  that 
n'views  medical  care  provided  in 
military  hospitals.  This  section  of  law 
enacted  as  part  of  the  National  Defense 
Authorization  Act  fiir  FiscjjI  Year  1987. 
Ihib   L  9«Mi61.  sec:tion  705(a).  assures 
the  confidentiality  of  medical  quality 
assuranc  e  records  created  by  or  for  the 
Department  of  Defense  for  the  purpose 
of  assessing  the  quality  of  medical  care 
and  limits  the  civil  liability  of 
participants  in  quality  assurance 
activities.  Although  CHAMPUS  had  not 
at  the  time  this  provision  was  enacleii. 


yet  announced  plans  to  Implement  an 
externa!  civilian  peer  review  program, 
the  external  civilian  peer  review 
program  for  military  hospitals  was  then 
being  developed.  It  is  DoD's 
interpretation  that  10  U.S.C.  1102  applies 
to  both  external  civilian  PRO  programs 
(in  addition  to  its  application  lo  internal 
quality  assurance  programs  of  military 
hospitals). 

Some  commenters  expressed  a  bit  of 
confusion  regarding  the  interaction  of 
these  section  1102  provisions  and  the 
confidentiality  requirements  of  42  CFR 
Part  478,  which  we  are  also  adopting. 
Although  the  two  sets  of  provisions  are 
extremely  similar  in  purpose,  thrust  and 
underlying  policy,  there  are  some 
differences  that  make  a  degree  of 
confusion  understandable  Therefore, 
we  have  revised  the  final  rule  to 
characterize  the  statement  of  section 
1102  applicability  to  the  CHAMPUS 
PRO  program,  as  it  appeared  in  the 
proposed  rule,  as  the  "general  rule".  We 
then  added  several  "specific 
applications"  we  hope  will  clarify  the 
interaction. 

The  first  specific  application  focuses 
on  the  PRO  deliberative  process  which 
is  the  core  thesis  of  both  sets  of 
confidentiality  protections.  It  states  that 
PRO  deliberations  are  generally 
nondisclosable  under  section  IIOZ  The 
second  specific  application  clarifies  that 
with  respect  to  adininistrative 
determinations  by  PROs  regarding 
medical  necessity,  DRG  validation,  and 
similar  utilization  review  functions,  the 
section  1102  protections  for  quality 
assurance  delit>erations  and  related 
activities  do  not  apply.  Thus,  providers 
or  beneficiaries  seeking  reconsideration 
of  these  PRO  determinations  will 
receive  a  full  statement  of  reasons  fur 
the  PRO  action;  this  reconsideration/ 
appeal  process  is  not  affected  by  section 
1102.  Finally,  the  third  specific 
application  we  added  to  the  Final  rule 
clarifies  that  section  1102  is  not  violated 
by  release  of  information  that  is  the 
subject  of  mandatory  PRO  disclosure 
under  42  CFR  Part  478.  Because  the 
purposes  and  terms  of  section  1102  are 
fully  compatable  with  those  of  42  CFR 
I'art  476,  it  is  our  interpretation  that  the 
normal  PRO  disclosures,  that  have  been 
carefully  crafted  to  fit  the  specific  day-to 
day  operations  of  the  PRO  program  for 
civilian  hospitals,  are  all  authorized  by 
section  1102. 

11.  Obligations,  sanctions  and 
procedures  (5  199.14(a){l)(iv)(J)| 

Consistent  with  the  proposed  rule,  the 
final  rule  establishes  a  process  for 
making  sanction  recommendations  to 
OCHAMPUS  for  cases  identified  under 
the  CHAMPUS  PRO  program.  This 


sanction  process  adopts  the  substantive 
standards  and  PRO  procedures 
applicable  to  Medicare.  Thus,  the  final 
rule  incorporates  by  reference 
obligations  of  providers  to  provide  and 
document  medically  necessary,  quality 
care  as  required  under  Medicare. 
Further,  it  adopts  the  same  substantive 
grounds  for  sanctions  as  Congress  has 
adopted  for  Medicare.  Additionally, 
PRO&  will,  as  they  do  for  Medicare,  give 
providers  the  opportunity  for 
discussions  and  make  sanctions 
recommendations.  However,  whereas 
under  Medicare  such  recommendations 
are  made  to  the  HHS  Inspector  General, 
Sanctions  recommendations  under 
CllAMPUS  will  be  made  to 
OCHAMPUS  and  will  be  handled  in 
accordance  with  normally  applicable 
sanction  case  hearings  procedures  under 
the  CHAMPUS  program.  In  considering 
our  sanction  process,  we  are  mindful  of 
the  much  more  limited  size  of  our  PRO 
program,  the  likely  low  number  of 
sanctions  cases  and  the  current 
expansive  role  of  HHS  in  identifying 
providers  that  should  be  excluded  from 
Federal  reimbursement  programs.  We 
expect  to  confer  with  HHS,  as 
appropriate,  to  avoid  duplication  of 
effort  in  connection  with  potentially 
sanctionable  matters  of  interest  to  both 
Medicare  and  CHAMPUS. 

D.  Effective  Date 

We  included  in  the  proposed  rule  a 
special  provision  regarding  the  effective 
date  of  the  final  rule.  We  said  we 
intended  for  the  final  rule  to  take  effect 
April  1, 1989,  insofar  as  it  established 
any  new  requirements  on  providers, 
beneficiaries  or  the  public.  We  noted, 
however,  that  because  the  PRO  program 
was  already  operational  (under  our 
September  1, 1987  final  rule),  we  should 
reassure  all  interested  pariies  that 
insofar  as  the  proposed  rule  set  forth 
practices  of  the  Department  or  our 
PROs,  these  practices  were  in  effect 
since  the  program  became  operational. 

Some  commenters  indicated  confusion 
about  the  effective  date  of  the  final  rule 
and  requested  clarification.  For 
example,  the  proposed  rule  confused 
some  commenters  on  whether  the  rules 
on  limiting  liability  for  certain 
potentially  excludable  8er\'ices  were  to 
apply  to  care  provided  prior  to  April  1  if 
the  PRO  review  takes  place  after  April  1 

The  suggestions  for  clarification  are 
well  taken.  We  are  revising  the  final  rule 
to  establish  a  simple  effective  date:  The 
final  rule  becomes  effective  for  hospital 
admissions  that  occur  on  or  after  April 
8, 1989.  To  clarify  the  application  of  this 
effective  date,  PROs  will  not  make  any 
formal  initial  determinations  that 


services  provided  prior  to  April  8  were 
not  medically  necessary.  Regarding  such 
8er\ice8  provided  pnor  to  Apnl  8.  PROf. 
will  issue  notices  that  are  purely 
advisorj'.  These  advisory  notices  will 
alert  hospitals  that  the  services  provided 
in  that  case,  were  they  provided  after 
April  8,  would  be  subject  to  exclusion 
In  addition,  PRO  sanctions  will  not  l>e 
based  on  services  provided  prior  to 
April  a 

It  should  be  understood,  however,  that 
pre-existing  PRO  procedures  are  not 
affected  by  the  new  rule's  effective  date. 
For  example,  although  this  rule  includes 
provisions  protecting  the  confidentiality 
of  records,  PROs  will  protect  the 
confidentiality  of  records  regarding  all 
reviews,  including  those  which  took 
place  prior  to  April  8.  This  is  because 
the  PROs  were  obliged  under  their 
contractual  relationship  (prior  to  April  8) 
with  DoD  to  assure  confidentiality.  As 
another  example,  PRO  authorities,  such 
a?  performing  DRG  validations,  that 
were  established  by  the  final  rule  of 
September  1,  1987,  continue  in  effect. 
Thus,  the  April  8  effective  date  is  only 
with  respect  to  new  authorities  and 
requirements. 

We  think  this  should  clear  up  the 
confusion  regarding  the  effective  date  of 
this  final  rule.  To  recap,  the 
requirements  of  this  rule  apply  only  to 
activities  that  occur  after  April  8. 
Activities  that  occurred  prior  to  Apnl  ft. 
1989,  are  governed  by  the  rules, 
procedures  and  authorities  which  were 
in  effect  prior  to  April  8. 

One  final  clarification  regarding  this 
issue  is  necessary.  We  indicated  in  the 
proposed  rule  that,  pending  a  final  rule 
that  would  limit  beneficiaries'  liability 
when  they  did  not  know  or  have  reason 
to  know  that  a  service  would  be  found 
by  the  PROs  to  be  not  medically 
necessary,  we  wanted  to  assure  that 
beneficiaries  not  be  held  liable  for  any 
services  determined  by  the  PRO  prior  to 
April  1  to  have  been  not  medically 
necessary.  In  order  to  have  this 
assurance,  we  proposed  to  deem  all 
such  services  as  qualifying  for  payment 
during  an  Interim  period.  We  stated  that 
"this  is  similar  to  the  approach  initially 
taken  by  PROs  under  Medicare"  This 
statement  was  not  correct  In  fact,  under 
the  Medicare  program.  PROs  were  able 
to  apply  the  Medicare  limitation  of 
liability  provisions  at  the  start  of  the 
program.  Therefore,  Medicare 
beneficiaries  and  providers  were 
protected  if  they  did  not  know  or  have 
reason  to  know  that  services  would  be 
found  to  be  not  medically  necessarj 


BEST  COPY  AVAILABLE 


9206 


F«d«ral  RefUtar  /  VoL  M.  No    42  /  Monday.  March  6.  1969  /  Ruk»  and  Regulation 


Federal  Regigter  /  Vol.  54.  No.  42  /  Monday.  March  6.  1989  /  Rules  and  Regulations 


9209 


V  R«Kulalorv  Pnx:«dur»a 

A   Pupermork  Heductioit  Act 

This  iiolire  do**  no(  impo««>  new 
iHfrimi'ilion  collection  rvquirwmento. 
Therefore,  il  (iu4>a  not  rt*ed  lo  he 
revieweii  pursuant  lu  the  Paperwork 
Ri-diiction  Act  of  IIW)  |44  U  S  C  aSOl - 
J.Sll). 

11  hlO   JTJ9I  (irn1  thf  Rf\vlat\i>r 
Flexshihty  Act 

This  Tinrtl  niU'  i«  not  -i  m.ii'ir  rulf  for 
the  purpoii»*(i  of  Kxrnifuc  (  hrtiT  122ffl 
As  rt'qmrffl  by  tht*  Rt'yiii.tfory 
Klexihilitv  Art,  it  IS  h»T»'hv  rcrtified  that 
this  final  nilf  will  not  hnv**  m  sixpirirnnf 
iinparl  on  invall  buflin»-ss  rntitips 

III  th«'  pniposed  njlr   »v»»  iiKlicati'ii 
thai  lhi«  niie  will  not  have  a  sixnifituint 
imprti  t  on  small  bu»in»'-i«  pntiti»»«  since 
It  di>es  not  eslablish  m-v*  i  i)vtTa){<>  rules 
or  piiymeiit  m*»lho<ls.  tmi  nier»'lv 
psldhlishes  prfH.eilur«-s  lur  »"lfiM.liialinj{ 
basu  rrquireiiients  ol  ^jualily  \^rr  and 
mediidl  net^ssity   Kurihri.  th«' 
prtK  I'durvs  art;  very  sunii.ir  lu 
pro<  fdurt!*  pruvidcrs  .irf  i  urrenlly 
f()llowirvj{  uiidtT  M«'dii  lire   We.  then-fore 
toni.luded  that  iht-  rule  dofs  nut  iruiilve 
sij^nificant  impa(  t  on  pruviiifrs 

t)ne  commentpr  susypstpd  that  for 
•om*"  small  hospil.ils.  ihi-  disal!owani:p 
of  a  siorIp  hospital  rlaim  ran  pn)dii(e  a 
major  impart.  arKi  thtii  our  Re^lafnry 
Flexibility  Ai  t  conr.lusK)ns  should  Se 
reviled.  In  r»*«pona«.  the  Rf^yulatory 
Flexihility  Ad  d(i««  »«>t  address  itself  to 
every  regulatory  eflect  on  every  small 
entity   In  any  rvent.  be<:ause  these 
requirements  already  apply  to  the 
Medicare  pniRram.  which  is  much  larger 
than  OLAMPUS.  and  beraus«  these 
reasonable  rt^quirementi  establish  no 
siKnificant  burdens,  we  Lonlmue  lu 
t>elieve  we  ar«  inipusin^  nu  siilMtantial 
impacts 

In  an  effort  to  roughly  quantify  the 
potential  impact  on  providt*rs  o/  our 
PRO  prnjjrsm.  of  wKirh  this  prtiposfd 
rule  IS  a  part,  we  took  note  of  the 
Metlirare  cxpenrnre  reg.infing  the 
number  of  rases  for  which  the  PROs 
denied  p.iyment  (>n  the  basis  of  these 
denial  rales  and  the  projected 
pertentaxe  of  CHAMPHS  claims  the 
PROs  will  review,  we  nntinpate  a 
CHA.VIPIIS  revenue  impact  ansin^  from 
the  PRO  program  to  be  well  under  flO 
million  per  year  Thus,  we  conclude  that 
this  final  rule  does  not  involve 
Bixnificant  impacts  on  providers. 

VI.  Conchjsions 

T"hi»  final  rule,  rvfined  as  a  result  of  a 
number  of  valuable  comments, 
establishes  what  we  l>elieve  are 
reasonable  and  appropriate 
re(iiiirements  and  pnicedures  for 


assuring  the  quality  and  apprtjpnateness 
of  health  care  services  under 
C;HAMPIIS  These  requirements  and 
procedures,  modeled  closely  after  those 
applicable  to  Medicare,  supplement  tha 
established  rules  for  the  QL-WtPirS 
PRO  prtit?ram.  promulgated  in  1987  By 

piRXy  backinj?"  on  Medicare,  we 
believe  we  are  maximizing  effectiveness 
and  minimizing  disruption  axid  burden 
on  hospitals.  The  QIAMPUS  PRO 
pro^^mm.  as  invigorated  by  this  final 
rule  IS  a  critically  important  component 
of  Dol)  s  strong  commitment  lo  improve 
f:HAMPl'S 

UsI  of  Subi<Kts  in  S2  CFR  Pari  1M 

(ilaims.  H.indiciipped.  Health 

ii)sviran(^.  Military  personnel. 

PART  19»— {AMEMOCD] 

Accordingly.  32  CKR  Part  199  is 
amended  as  follows 

The  aulhonty  citation  continues  to 
rt-ad  as  follows. 

Aulboniy   10  U  S  C  107»,  lUHtt.  llUiS 
use  301 

1   Se<  tion  19H  4  is  amended  by 
removing  paragraph  |f>fA)  and  adding  a 
new  paragraph  (h).  as  follows: 


{1M.4 


prograra  iMnaflta. 


(h)  Puyment  aad  liability  for  cerUun 
poU'iitiully  excludable  st'nict's  undtr 
ihf  PvtT  Rfiifw  Oiyuiuzolion 
pnt^rvrn — (1)  Applicability  This 
subsection  provides  special  rales  that 
apply  only  to  services  petrospe<;U»ely 
determined  under  the  Peer  Review 
Organization  (PRO)  program  (s«e 
i  199  14  (a)(l)(iv|)  lo  b«  potentuiUy 
excludable  (in  whole  or  m  part)  from  the 
basic  program  under  paragraph  (g)  of 
this  section.  Services  may  be  excluded 
by  reason  of  being  nut  medically 
necessary  (paragraph  (g)(1)  of  this 
section),  at  an  mapprupriate  level 
(paragraph  (g)(3)  of  this  section). 
c\iBt(jdid]  care  (paragraph  (g)(7)  of  this 
section)  or  uth«r  r«ason  relative  to 
reasonableness,  necessity  or 
appropriateness  (which  servic:es  shall 
throughout  th«  remainder  of  this 
subsection,  be  referred  lo  as  "not 
medically  necessary").  (Also  throughout 
the  remainder  of  the  subsection. 
"services  '  includes  items  and 
■provider"  indudes  supplier). 

(2)  Pu}  mttnl  for  Cfrtain  polenlioUy 
excludable  expenses  Services 
determined  under  the  PRO  progr-am  to 
be  potentially  excludable  by  reason  of 
the  exclusions  in  paragraph  (g)  of  this 
section  for  not  medically  necessary 
services  will  not  be  determined  lo  be 
excludable  if  neither  the  beneficiary  to 
whom  the  services  were  provided  nor 


the  provider  (institutionai  or  individual) 
who  furnished  the  services  knew,  or 
could  reasonably  have  been  expected  lo 
know,  thai  the  services  vien  subject  to 
those  exclusions.  Payment  may  be  mad«t 
for  such  services  as  if  the  exclusions  did 
not  apply. 

(3)  Liability  for  certain  excludable 
.ifrv'/i  «is.  In  any  case  in  which  items  or 
ser\irc8  are  determined  excludable  by 
the  PRO  program  by  reason  of  being  no< 
medically  necessary  and  payment  may 
not  be  made  under  paragraph  (h)(2)  of 
this  section  because  the  requirements  of 
paragraph  lh)(.:)  of  this  section  are  not 
met.  the  beneficiary  may  not  b«  held 
liable  (and  shall  \te  entitlad  to  a  full 
refuih.  from  the  provider  of  the  amount 
excluded  and  any  cost  share  amount 
already  paid)  if 

(i|  1  he  beneficiary  did  not  know  and 
(.oiild  not  reasonably  have  been 
expe(  ted  to  krwiw  that  the  services  were 
ex(  ludable  by  reason  of  being  not 
niedi'  .illy  necessary"  and 

111)  The  pnivider  knew  or  could 
reasonably  have  been  expected  lo  know 
that  the  items  or  services  were 
excludable  by  reason  of  b«mg  not 
medically  necessary. 

(4)  Criteria  for  detfirmining  that 
beneficiary  knew  or  could  reasonably 
have  been  expected  to  have  known  that 
servio^s  wvre  excJudabJe.  A  beneficiary 
who  receives  services  excludable  by 
reason  of  being  not  medically  riecessary 
will  be  found  to  have  known  that  the 
services  were  excludable  if  the 
beneficiary  has  been  given  written 
notice  that  the  services  were  excludable 
or  that  similar  or  comparable  services 
provided  on  a  previous  occasion  were 
excUidabJe  and  that  notice  was  given  by 
the  OCHAMPUa  CHAMPUS  PRO  or 
fiscal  intermediary,  a  group  or 
committee  responsible  for  utilization 
review  for  the  provider,  or  ihe  provider 
who  provided  the  services. 

(5)  Cntana  for  determining  that 
provider  knew  or  could  reasonably  have 
been  expected  to  hove  known  that 
services  were  excludable.  An 
institutional  or  individual  provider  will 
be  found  to  have  known  or  been 
reasonably  expected  to  have  known  that 
services  were  excludable  under  this 
subsection  under  any  one  of  the 
following  circumstances: 

(i)  The  PRO  or  fiscal  intermediary  had 
informed  the  provider  that  the  services 
provided  were  excludable  or  that  similar 
or  reasonably  comparable  services  were 
excludable. 

(ii)  The  utilization  review  group  or 
committee  for  an  institutional  provider 
or  the  beneficiary's  attending  physician 
had  informed  the  provider  that  the 
services  provided  were  excludable 


(iii)  The  provider  had  informed  the 
beneficiary  that  the  services  were 
excludable. 

(iv)  The  provider  had  received  written 
materials,  including  notices,  manual 
issuances,  bulletins,  guides,  directives  or 
other  materials,  providing  notification  of 
PRO  screening  criteria  specific  to  the 
condition  of  the  beneficiary.  Attending 
physicians  who  are  members  of  the 
medical  s'aff  of  an  institutional  provider 
will  be  found  to  have  also  received 
written  materials  provided  to  the 
institutional  provider. 

(v)  The  services  that  are  at  issue  are 
the  subject  of  what  are  generally 
considered  acceptable  standards  of 
practice  by  the  local  medical 
community. 

2.  Section  199.14  is  amended  by 
revising  paragraph  (a)(l)(iv).  by  adding 
new  paragraphs  (a)(l)(iv)(B)  (7).  [2],  (J), 
and  (4),  by  revising  paragraph 
(a)(l)(iv)(D)(7)(/],  by  adding  new 
paragraph  (a)(l)(iv)(D)(5).  and  by  adding 
new  paragraphs  {a)(l)(iv)  (E)  through  (J), 
as  follows: 

9  1M.14    Provktor  reimtMiraement 
n»ttw)d«. 

(a)  •   •  * 

(D*  •  • 

(iv)  Peer  Review  Organization 
program.  This  paragraph  estabhshes 
rules  and  procedures  applicable  to  the 
CHAMPUS  Peer  Review  Organization 
(PRO)  program  for  utilization  and 
quality  review  of  services  provided  in 
hospitals  for  which  the  hospital  care  is 
covered  by  the  CHAMPUS  DRG-based 
payment  system. 

(A)*   •   • 

(B)  Hospital  cooperation.  *  *  * 

(7)  Documentation  that  the  beneficiary 
has  received  the  required  information 
about  the  CHAMPUS  PRO  program 
must  be  maintained  in  the  same  manner 
as  is  the  notice  required  for  the 
Medicare  program  by  42  CFR  466.78(c). 

[2]  The  physician  attestation  and 
physician  acknowledgment  required  for 
Medicare  under  42  CFR  412.40  and 
412.46  is  also  required  for  CHAMPUS  as 
a  condition  for  payment  and  may  be 
satisfied  by  the  same  statements  as 
required  for  Medicare,  with  substitution 
or  addition  of  "CHAMPUS"  when  the 
word  "Medicare"  is  used. 

(J)  Participating  hospitals  must 
execute  a  memorandum  of 
understanding  with  the  PRO  providing 
appropriate  procedures  for 
implementation  of  the  PRO  program. 

[4)  Participating  hospitals  may  not 
charge  a  CHAMPUS  beneficiary  for 
inpatient  hospital  services  excluded  on 
the  basis  of  55  199.4(g)(1)  (not  medically 
necessary),  199.4(g)(3)  (inappropriate 
level),  or  §  199.4(g)(7j  (custodial  care) 


unless  all  of  the  conditions  established 
by  42  CFR  412.42(c)  with  respect  to 
Medicare  beneficiaries  have  been  met 
with  respect  to  the  CHAMPUS 
beneficiary.  In  such  cases  in  which  the 
patient  requests  a  PRO  review  while  the 
patient  is  still  an  inpatient  in  the 
hospital,  the  hospital  shall  provide  to 
the  PRO  the  records  required  for  the 
review  by  the  close  of  business  of  the 
day  the  patient  requests  review,  if  such 
request  was  made  before  noon.  If  the 
hospital  fails  to  provide  the  records  by 
the  close  of  business,  that  day  and  any 
subsequent  working  day  during  which 
the  hospital  continues  to  fail  to  provide 
the  records  shall  not  be  counted  for 
purposes  of  the  two  day  period  of  42 
CFR  412.42{c)(3){ii).  *   *   * 

(D)  Actions  as  a  result  of  review — (7) 
Findings  related  to  individual 
claims.   •  *  * 

[i]  Deny  payment  for  or  recoup  (in 
whole  or  in  part)  any  amount  claimed  or 
paid  for  the  inpatient  hospital  and 
professional  services  related  to  such 
determination, 
«        •        •        •        * 

[3)  Revision  of  coding  relating  to  ORG 
validation.  The  following  provisions 
apply  in  connection  with  the  DRG 
validation  process  set  forth  in  paragraph 
(a){l)(iv)(C)(2)  of  this  section. 

(/]  If  the  diagnostic  and  procedural 
information  attested  to  by  the  attending 
physician  is  found  to  be  inconsistent 
with  the  hospital's  coding  or  DRG 
assignment,  the  hospital's  coding  on  the 
CHAMPUS  claim  will  be  appropriately 
changed  and  payments  recalculated  on 
the  basis  of  the  appropriate  DRG 
assignment. 

{//]  If  the  information  attested  to  by 
the  physician  as  stipulated  under 
paragraph  (a)(l)(iv)(B)(2)  of  this  section 
is  found  not  to  be  correct,  the  PRO  will 
change  the  coding  and  assign  the 
appropriate  DRG  on  the  basis  of  the 
changed  coding. 

(E)  Procedures  regarding  initial 
determinations.  The  CHAMPUS  PROs 
shall  establish  and  follow  procedures 
for  initial  determinations  that  are 
substantively  the  same  or  comparable  to 
the  procedures  applicable  to  Medicare 
under  42  CFR  466.83  to  466.104.  In 
addition,  these  procedures  shall  provide 
that  a  PRO'S  determination  that  an 
admission  is  medically  necessary  is  not 
a  guarantee  of  payment  by  CHAMPUS: 
normal  CHAMPUS  benefit  and 
procedural  coverage  requirements  must 
also  be  applied. 

(F)  Procedures  regarding 
reconsiderations.  The  CHAMPUS  PROs 
shall  establish  and  follow  procedures 
for  reconsiderations  that  are 
substantively  the  same  or  comparable  to 


the  procedures  applicable  to 
reconsiderations  under  Medicare 
pursuant  to  42  CFR  473.15  to  473.34. 
except  that  the  time  limit  for  requesting 
reconsideration  (see  42  CFR  473.20(a)(1)) 
shall  be  90  days.  A  PRO  reconsidered 
determination  is  final  and  binding  upon 
all  parties  to  the  reconsideration  except 
to  the  extent  of  any  further  appeal  for 
beneficiaries  pursuant  to  paragraph 
(a)[l)(iv)(G)  of  this  section.  A  PRO 
reconsidered  determination  may  not  be 
further  appealed  by  a  provider. 

(G)  Appeals  and  hearings. 
Beneficiaries  may  appeal  a  PRO 
reconsideration  determination  to 
OCHAMPUS  and  obtain  a  hearing  on 
such  appeal  to  the  extent  allowed  and 
under  the  procedures  set  forth  in 
5  199.10(d).  For  purposes  of  the  hearing 
process,  a  PRO  reconsidered 
determination  shall  be  considered  as  the 
procedural  equivalent  of  a  formal 
review  determination  under  5  199.10. 
The  provisions  of  5  199.10(e)  concerning 
final  action  shall  apply  to  hearings 
cases. 

(H)  Acquisition,  protection  and 
disclosure  of  peer  review  information 
The  provisions  of  42  CFR  Part  476. 
except  5  476.108.  shall  be  applicable  to 
the  CHAMPUS  PRO  program  as  they  are 
to  the  Medicare  PRO  program. 

(I)  Additional  provision  regarding 
confidentiality  of  records  and  limitation 
on  liability  of  participants —  (7)  General 
rule.  The  provisions  of  10  U.S.C.  1102 
regarding  the  confidentiality  of  medical 
quality  assurance  records  and  the 
qualified  immunity  for  participants  shall 
apply  to  the  activities  of  the  CHAMPUS 
PRO  program  as  they  do  to  the  activities 
of  the  external  civilian  PRO  program 
that  reviews  medical  care  provided  in 
military  hospitals. 

[2]  Specific  applications.  [/]  Records 
concerning  PRO  deliberations  are 
generally  nondisclosable  quality 
assurance  records  under  10  US  C.  1102 

[if]  Initial  denial  determinations  by 
PROs  pursuant  lo  paragraph  (a)(l)(iv)(E) 
(concerning  medical  necessity 
determinations,  DRG  validation  actions 
etc.)  and  subsequent  decisions  regarding 
those  determinations  are  not 
nondisclosable  quality  assurance 
records  under  10  U.S.C.  1102. 

[Hi']  Information  the  subject  of 
mandatory  PRO  disclosure  under  42 
CFR  Part  476  is  not  a  nondisclosure 
quality  assurance  record  under  10  U.S.C. 
1102.  " 

0)  Obligations,  sanctions  and 
procedures  (1)  The  obligations  of  health 
care  practitioners  and  providers  set 
forth  in  section  1156(a)  of  Ihe  Social 
Security  Act  (42  U.S.C.  1320C-5(a|)  shall 
apply  to  providers  of  care  that  is  the 
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subject  of  review  under  the  CifAMPliS 
PRO  profram. 

[2]  It  fimll  be  ■  tutaia  for  MMpeiuion  or 
exci«aioB  fron  OiAMPUS  i/  a  provkler 
has  failed  In  a  aubatantial  number  of 
ca>e«  subatantiaJly  lo  ooniply  with  any 
obligation  anaing  from  paragraph 
(aHlHivMIM^I  of  this  s«:t>on  or  has 
grosaiy  and  flagrantly  violated  any  such 
oblixation  tn  one  or  more  instances,  and 
it  js  determined  that  the  provider  has 
demonatrated  an  unwtliuignesa  or  lack 
of  abihty  subatantially  to  comply  with 
such  obligaliuna. 

[3]  in  any  case  m  whjch  the  PRO 
determine*,  after  having  provided 
reasonable  notice  and  opportunity  for 
discuaaion.  thai  a  provider  should  be 
subject  to  a  sanction  under  paragraph 
|aMl)(>vH))(^)  of  thu  section,  the  PRO 
shall  forward  lo  the  Director. 
OC^iAMPtlS  (or  deaignee)  a 
recommendation  to  that  effect, 
supported  by  information  and 
documentatum  pertinent  to  the  matter 

[4]  The  Director  of  CHAMPUS  shall 
determine  whether  to  impose  a  sanction 
pursuant  to  paragraph  [a)(l)tiv)(||(.^')  of 
this  section.  Provider*  may  appeal 
adverse  sanctiona  deasions  under  the 
procedures  set  forth  m  i  199  lOfilj. 
•         •         ■         •         • 

P.H.  Mmiu. 

CVil)  Fmtrnii  R/yntfr  f.foiti'Hi  Offu  fr. 

February  1(1.  !<«« 

\m.  Dor.  «^  6017  Kil«J  i-  Vaw,  «  45  nm] 
■auMQ  COO*  aia-ov-M 


POSTAL  SERVICE 
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Domeetk:  MaU  Manual;  MIscaManaoua 
Amendment* 

AOCMCV:  Prmtal  Service. 
ACTNNI:  Final  rule 


The  Postal  Service  hereby 
describes  the  numeroaa  miscellaneous 
revtaiona  consolidated  In  the 
Tranamittal  Letter  fur  Maue  30  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Rn^ulationa.  see  30  CFR  1111 

VIosI  of  the  ravMiona  are  minor, 
editorial,  or  dartfymg.  Subatantive 
change*.  sMch  a*  the  revt*Ad  regulanons 
un  (ikailing  of  supptcmenta  and  third 
class  enclosures  with  seccwd  class 
publicationa.  the  new  Mamlest  Mailing 
System  prugraiA.  and  the  revised 
regulationa  reqainag  all  suigle-piece 
third  claaa  aiail  to  be  endorsed  Third 
Ckmt.  have  previously  been  published 
In  the  Fedarai  BagMar 


;  DATK  March  1ft  \9m 

VOMHATION  contact: 
Paul  |.  Kemp.  (202)  206-2900. 
■U^PtlMCMTAJIV  MFOfWATHM:  The 
Domestic  ^fail  Manual  has  been 
amended  by  the  publication  of  a 
transmittal  letter  for  isaue  30.  dated 
March  ig.ioee.  The  text  of  all  publiahed 
changes  is  filed  with  the  Director  of  the 
Federal  Register.  Subscribers  to  the 
Domestic  Mail  Manual  receive  these 
amendments  automatically  from  the 
Government  Printing  Office. 

The  following  excerpt  from  the 
Summary  of  Changes  section  of  the 
transmittal  letter  for  Issue  30  covers  the 
minor  changes  not  previously  described 
in  interim  or  final  rules  published  in  the 
Federal  Register. 

Summary  of  Changiie 

In  Chapter  1.  Domestic  Mail  Services, 
the  following  Exhibits  in  122.ft3  are 
updated: 
122  a3<;.  Sectional  Center  Facilities 

S«!rvinK  a  Single  Three  Digit  ZIP  Code 

Area, 
122.63d.  S«'Cfional  Center  Facilities 

Serving  More  Than  One  Three  Digit 

ZIP  Code  Prefix  Area; 
122. 63e.  Optitmal  Area  Distribution 

Center  (ADC)  Labeling  List  for  Use 

with  Presort  First-Cluss  Mailings 

Only: 
122.Mf.  Optional  State  Distribution 

Center  (SDC)  Labeling  List  for  Maihrr 

IVepared  Second-Class  Publications; 
122.83g.  Optional  State  Distribution 

Center  (SDC)  Labeling  List  for  Mailer 

Prepared  Third-  and  Fourth-Class 

U'tter  and  Flat-Size  \tail; 
122.63h.  Optional  State  Distribution 

Center  (SDC)  Labeling  List  for  Mailer 

Prepared  Third-  and  Fourth-Class 

Irregular  Parcels. 
122.83t.  State  Labeling  List  for  Mailer 

F*repared  Second-Class  Publications: 
122  6.)t.  State  Labeling  List  for  Mailer- 
Prepared  Third-  and  Fourth-Class 

UMter  and  Flat-Sixe  Mail: 
122.e3k.  State  Labeimt;  List  for  Mailer 

Prepared  Third-  and  Fourth-Class 

Irregular  Parcels. 
122  ftSl.  Bulk  Mail  Center  (BMC) 

Labeling  List  for  Ma  iter- Prepared  Bulk 

Rate  Third-  and  Fourth-Class 

Machinable  Parcel  Maihng*: 
122  HJm.  3-Digil  Labeling  Liat  for 

Optional  Combined  ZIP  >  4  and 

Presorted  First  Class  Mail: 
122  6.Jn.  Secrtonal  Center  Facility  (SCF) 

Labeling  List  for  Optional  Combined 

ZIP  4  4  and  Presorted  Flr»t-Claee 

Mail. 
122.a3a  Area  Distribution  Center  (ADC) 

Labetmg  Liat  for  OptiofMl  Combined 

ZIP  4  4  and  PreM>rt*d  PIrat-Clasa 

Mail: 


122.63p.  Ortginating  Mixed  State* 

Labeling  List  for  Mailer  Prepared 

Second-Class  Pubhcations: 
122.ft3q,  Originating  Mixed  States 

Labeling  List  for  Mailer  Prepared 

Third-Class  Letter  and  Third-  and 

Fourth-Class  Flat  Sire  Mall; 
122.83r.  Originating  Mixed  States 

Labeling  List  for  Mailer  Prepared 

Third-Claw  and  Fourth-Class 

hregular  Parcels  fReferences:  Postal 

Bulletins  fPB)  21702, 12-8-88,  and 

21705.  12-2S-88). 

Section  122.422,  Exceptional  Address 
Format.  Is  revised  to  make  uae  of  the 
word.  CURRENT,  optional  for  mailers 
using  this  formaL  Mailers  who  may  use 
the  exceptional  address  format  on  all 
classes  of  mail  except  Express  Mail 
must  include  these  delivery  instructions 
within  or  immediately  above  the 
address  block  [PB  21711.  2-9-89). 

S»?ction  122.7.  Postal  Zones,  is  revised 
to  deHne  a  local  zona  more  precisely. 
Specifically,  122.71a  is  revised  lo  make 
it  easier  for  mailers  to  determine  the 
local  zone  for  any  post  office  (PB  21703, 
12-15-88). 

Section  123  42,  Lottery  Mattvr.  i» 
revised  by  the  addition  of  subsection 
123  425  to  comply  with  the  Indian 
Gaming  Regulatory  Act  Public  Law  100- 
497,  102  SlaL  2467  (1988)  (codified  at  25 
U  S.C  secUon  2701-2721).  Section  21  of 
this  Act  provides  that  Title  18.  VS.  Code 
Section  1302 — the  criminal  lottery 
statute  whose  prohibitions  are  reflected 
m  DMM  123.422 — does  not  apply  to  any 
gaming  conducted  by  an  Indian  tribe 
pursuant  to  the  Act  (PB  21702, 12-8-88). 

S«;ction  138,  Mixed  Classes  of  Mail,  is 
revised  to  comply  with  revision* 
regarding  the  maihng  of  supplements 
and  third-class  enclosures  with  second- 
class  pubhcations.  See  revisions  to 
sections  425.  45Z  and  453. 

In  section  141.  Endonements  on 
Stomped  Envelopes,  subsections  141.254 
(a)  through  (e)  concerning  permissible 
printed  endorsement*  on  stamped 
envelopes  are  revised  to  comply  with 
recent  changes  in  the  authorized 
endorsements  for  the  forwarding  and 
return  of  mail  contained  in  DMM 
Fjthibits  156.151  (a)  through  (f).  (PB 
21707.  1-12-8B). 

Part  143.  Precanceled  Stamps,  is 
reformatted.  Some  new  text  appears  m 
addition  to  other  changes  to  eT>hance 
clarity.  Ahhoagh  no  substantive  changes 
have  been  made.  »oroe  of  the  more 
notab>le  changes  are; 

a  Precanceled  stamps  affixed  on 
single-piece  rale  mail  will  be  canceled 
or  postmarked  at  mail  processirtg  units 
in  accordance  with  the  Postal 
Operations  ManttaJ  423.Z  423.31.  and 
423.32. 


b.  Uses  of  stamps  precanceled  with 
the  rate  designation  have  been  clarified. 

c.  Text  has  been  added  in  143.31, 
Nunpermit  Holders,  specifying  for 
clarity  that  precanceled  postage  bought 
for  philatelic  purposes  includes 
collecting  and  the  exchange  of  collection 
items. 

d.  Since  stamp  collectors  may  also  be 
permit  holders,  the  prohibition  in  former 
DMM  143.22.  constraining  permit 
holders  from  selling  unused  precanceled 
stamps  obtained  under  their  permit,  has 
been  determined  to  be  unnecessary.  It 
hii8  been  deleted. 

e.  DMM  122.15c  has  been  revised  to 
reflect  the  return  address  requirements 
in  former  143.421.  new  113.177  (PB  21706, 
l-S-89). 

Section  144.394,  Drvp Shipmint 
Maihng  Procedures,  is  revised  regarding 
drop  shipment  meters  to  (1)  require 
printinR  of  the  state,  in  addition  lo  the 
city,  of  the  entry  post  office  in  the  ad 
plate  area,  and  (2)  delete  the 
requirement  that  mailers  use  private 
con'.iiners  to  ship  matter  to  the  entry 
pest  office  for  drop  shipment  (PB  21702. 
12-*-88). 
«         •         ■         •         « 

In  section  154,  Plant  Load  Operations. 
1M.734.  Liability,  is  revised  and  new 
section  154.738,  Refunds,  is 
incorporated.  The  changes  specify  that 
alihouKh  mailers  do  not  have  a  right  to  a 
refund  under  the  plant-verified  diop 
sfiipment  regulations  or  agreements, 
they  may  apply  for  refunds  of  postage 
under  147.2.  Refunds  (PB  21705,  12-29- 
Bfl). 

In  section  159,  l/ndeliverublc  Mail. 
sections  l.')9.44  and  l.''>y  48  are  revised  to 
(1)  emphasize  that  dead  foreign  letters 
are  to  be  sent  to  foreign  e.xchange 
offices,  and  (2)  clarify  that  unpaid  mail, 
unmailable  letters,  and  ur.deliverable 
mail  must  be  in  separate  bundles  when 
sent  to  dead  mail  branches  (PB  21711,  2- 

Section  164.8,  Philatelic  Cover 
Services  and  Dealers,  is  revised  to 
clarify  that  cover  servicers  and  dealers 
must  submit  50  or  more  envelopes  or 
other  items  for  identical  cancellations, 
whether  presented  in  one  or  more 
packages,  and  request  return  in  bulk. 

In  Chapter  2,  Express  Mail,  section 
281.1,  Meter  Relay  Express  Mail,  is 
revised  to  allow  mailers  to  use  meter 
stamps  to  prepay  reply  postage  on 
Express  Mail  service  shipments  of  up  to 
70  pounds  because  Express  Mail  rates 
are  now  unzoned. 

In  Chapter  3.  First-Class  Mud, 
sections  324,  ZIP  -^  4  Fin,t-Class  Mail. 
and  324  7,  Prebarcoded  Mail  at  ZIP  -|-  4 
Rates,  are  revised.  Specifically,  sections 
324.2  and  324.71  are  revised  to  clarify 


that  for  the  purpose  of  meeting  the 
requirements  for  the  First-Class  ZIP  -|-  4 
Presort  rates  and  the  Nonpresorted  ZIP 
-f  4  rates,  a  ZIP  -»-  4  barcode  is 
equivalent  to  a  numeric  ZIP  -)-  4  code, 
and  may  be  used  in  its  place.  (PB  21705. 
12-29-88);  Special  Postal  Bulletin  21746. 
1-18-89). 

Sections  324.  ZIP  -t-  4  First-Class 
.Mail.  325,  ZIP  -^  4  Barcoded  Rate.  364, 
ZIP  -(-  4  Barcoded  First-Class  Mail,  are 
revised  to  enable  more  mailers  to 
prepa.re  ZIP  -i-  4  barcoded  mailings  by 
removing  the  prohibitions  against  pieces 
prepared  with  5-digit  barcoded  and 
bank  barcode  windows  within  First- 
Class  ZIP  -\-  4  Barcoded  rate  mailings. 
The  prohibitions  against  these  types  of 
pieces  are  also  eliminated  for  ZIP  -f  4 
Presort,  Basic  ZIP  -f  4.  and  5-Digit  ZIP 
-t-  4  rate  mailings  that  mailers  choose  to 
prepare  with  barcodes.  Additional 
language  is  also  provided  describing 
applicable  rate  eligibility  and 
docnimenlation  requirements  (Special 
Bulletin  21746,  l-l&-fl9). 

Chapter  4  Second-Class  Mail,  is 
completely  revised.  See  cross  reference 
table  at  the  end  of  this  summary  of 
changes.  Please  note  that  revised 
Chap'er  4  reflects  that  as  of  January  1, 
iii89.  the  10  percent  allowance  for 
nonsubscriber/nonrequester  copies  is 
based  on  the  total  number  of  copies 
mailed  to  subscribers/requesters  during 
the  calendar  year  (PB  21711,  2-9-89). 

•  ♦  •  •  • 

In  Chapter  6.  Third-Ctuss  Mail,  and  7, 
Fourth-Class  Mail,  a  number  of  set  tKjns 
are  revised  to  standardize  requirements 
for  the  preparation  of  sack  labels  and  to 
clanfy  existing  regulations  concerning 
the  location  of  the  top  or  destination  line 
on  sack  labels  that  must  be  completely 
visible  and  legible.  The  revised 
regulations  also  include  a  Postal  Service 
recommendation  that  mailers  print  the 
top  line  so  thdt  it  is  no  less  than  '/g  inch 
below  the  top  of  the  label  after  the  label 
has  been  cut  and  is  ready  for  use. 
Specific  sections  are  667.13;  667.224; 
667.3;  667.4;  667.7;  764.2;  764.3;  767.2; 
767.3;  767.23;  767.33,  and  767.8. 

In  Chapter  6,  Third-Class  Mail. 
section  622,  Third-Class  Bulk  Mail,  is 
revised  to  enable  more  mailers  to 
prepare  ZIP  -(-  4  barcoded  mailings  by 
removing  the  prohibitions  against  pieces 
prepared  with  5-digit  barcodes  within 
third-class  ZIP  -f  4  Barcoded  rate 
mailings.  The  regulations  also  remove 
the  prohibibon  against  use  of  blank 
barcode  windows  for  nonqualifying 
pieces  in  such  mailings.  The  prohibitions 
against  these  types  of  pieces  are  also 
eliminated  for  ZIP  +  4  Presort.  Basic 
ZIP  -f  4,  and  5-Digit  ZIP  -(-  4  rate 
mailings  that  mailers  choose  to  prepare 


with  barcodes.  Additional  language  is 
also  provided  descnbing  applicatile  rate 
eligibility  and  documentation 
requirements  (Special  Bulletin  21746. 1- 
18-89). 

•  •  *  •  • 

In  section  667.13.  Socking 
Rrquirewrpts  section  667  132d  is 
re\  ised  to  allow  mailers  to  prepare 
optional  sectional  center  facility  (SCF) 
sacks  containing  less  than  125  pieces  or 
15  pounds  of  mail.  The  minimum  is 
removed  to  ;il!c\iaie  service  problems 
mailers  have  experienced  and  to  reduce 
pnst.il  handlings  (PB  21707. 1-12-89). 

In  667.91,  Exemptions  From  Packaging 
Requirements,  section  667.911  is 
amended  to  restore  thj  last  sentence  lo 
language  similar  to  that  used  in  DMM 
Issue  28.  requiring  each  separate  mailing 
of  irregular  parcels  to  meet  the  minimum 
volume  requirements  for  mailing  at  the 
bulk  third-class  rates. 

Section  681.23.  Single-Piece  Weight,  is 
revised  to  specify  that  the  mailer  must 
enter  the  appropriate  number  of  pieces 
and/or  pounds,  and  the  corresponding 
postage  amount(sJ,  in  the  "Postage 
Computation"  section  of  Form  3602. 
Statement  of  Mailing  with  Permit 
Imprints,  or  Form  3602-PC,  Statement  of 
Mailing  Bulk  Rates  (PB  21709,  1-26-89) 

In  Chapter  7.  Fourth-Class  Mail. 
section  767,  Preparation  of  Bound 
Printed  Matter,  is  revised  to  facilitate 
mailer  use  of  pallets  for  bound  printed 
matter  or  machinable  parcel  mailings. 
The  Postal  Service  now  allows  mailers 
to  commingle  fourth-class  bound  printed 
matter  mail  for  different  zones  on 
sectional  center  facility  (SCF)  and 
optional  bulk  mail  center  (BMC)  pallets 
and  fourth-class  machinable  parcels  for 
different  zones  on  destination  and  origin 
B.MC  pallets,  provided  the  mailer 
produces  documentation  necessar>'  lo 
enable  the  Postal  Service  to  properly 
verify  piece  counts  and  postage 
payment.  The  change  also  makes  the 
preparation  of  origin  BMC  pallets  for 
machinable  mailings  optional.  (PB  21705. 
12-29^9). 

Exhibit  772.1.  Within  BMC  (Intra- 
BMC/.^SF)  rate  ZIP  Code  Servrre 
A.'eas,  is  revised  to  show  the  following 
change:  Jacksonville  ...299.  313-316.  320- 
.342,  346-347.  349  (PB  21704.  12-22-88). 

In  Chapter  9.  Special  Services,  section 
945.  Mailing  List  Ser\ices.  is  revised  to 
clarify  requirements  and  standardize 
format  and  terminology  Section  945.5. 
Furnishing  Address  Changes  to  Election 
Boards  and  Voter  Registration 
Commissions,  is  revised  to  specify  that 
when  agencies  request  change-of- 
address  informaUon  on  Form  3575.  they 
.must  submit  requests  to  the 
management  secbonal  center  (MSC)/ 


9212  F»d«ral  Register  /  Vol.  54.  No.  42  /  Monday.  March  6.  198Q  /  Rules  and  Regulations 


Federal  Regigter  /  Vol.  54.  No.  42  /  Monday.  March  6.  1989  /  Rules  and  Regulations 


9213 


diviiiion  ofrue  where  the  Addrvss 
InfortniilKin  Systems  OfrK,**  roortlindlt^s 
IjHt  torrection  activities  The  Munager 
Aildrwss  Information  Systems,  or  the 
Mand>{er,  Addr«»s8  Pruxrams  Support,  at 
the  MSC/(Jivi8ion  must  pnnide 
Instructions  to  post  officfs  and  manage 
the  implementation  of  this  service  (PB 
21705,  12-;9-««) 

In  part  <M0.  A/o/ifv  Onitrs.  8w;tion 
941  ft-:  IS  up<i.ited  (PB2170I    12-22-88) 

Minor,  nonsubstantive  changes 
ln<:lude   324  3.  352.22.  353  1.  «V22  144. 
851  22.  ti52  1,  722  1.  912  45.  and  ffl2tt 

List  of  Subiflcta  In  39  CFR  Part  111 

Postal  Servue 

PART  1 1 1— OCNCRAL  INFORMATION 
ON  POSTAL  8CRVICC 

1   The  authority  citation  for  39  C.VR 
Part  111  continues  to  rt»ad  as  follows: 

Authorthy.  M)8C  M2(«)  .WUSC  101, 
4<n.  MXi   404    JOOl-Jcni    1201   J21«    J4<n-a40ek 
3H21,  VX)1 

2.  In  consideration  of  the  fon-going. 
the  table  at  the  end  of  |  111.3(e)  is 
amend«KJ  by  adding  at  the  end  ther<*of 
the  following: 

fit  1.3    AiVMfwtnwnts  lo  tt>#  DonMCttc 


QMd 

-VoMrM  MagMw" 

PUMOMOM 

m 

mm  itii«M 

Mm  *  *  * 

Frad  KulMton. 

Ai.iiili.'iU  I  .»>:'(•  i;,'  (  ,}i,!Uf,'.  /./•yi,K,'<;.'.'K» 

[m  IhM-    M»-4«4H  Filed  J->  4*t  g4.^  tn\\ 
MUJMa  cocN  rn*-M-m 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  P«ft  52 

(A-1-^RL-3523-51 

Approval  and  PTX>«THjtgatlon  of  Air 
QuaHtY  linp4em«ntation  Pivia; 
Maaaachuaatta;  Amandmanta  to  Air 
PoMutton  Control  Ragulattona 
Ragarding  Taattng  Raqulramanta 

AOCMCY:  Kju  irnnmentiil  J^olci  tion 
Agen.y  IKPAI 
ACTXHT.  Kinal  rule 


•UMMANY:  KPA  is  .ippruviag  St.ite 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  ("ommonwealth  of 
Massai  husells  on  St'plemlwr  J).  1968 
These  revisions  involve  amendments  to 
the  SIP  regulalions  for  volatile  orgunic 
compounil  (VCX")  emitting  soun  es  The 


revision*  r«quire  the  use  of  EPA- 
approved  test  metho<ls  when 
compliance  testing  i*  performed  for  non- 
(;ontrol  Technique  Guideline  (CTC) 
VOC  sources  subject  to  reasonably 
available  control  technology  (RACT). 
The  Massachuaefts'  SIP  has  a  non-CTG 
regulation  imposing  RACT  on  all  VOC 
sources  with  emissions  greater  than  100 
Ions  per  year  not  otherwise  subject  to 
RACT  under  a  regulation  developed 
pursuant  to  a  CTC.  The  intended  effect 
of  this  action  is  to  approve  this 
regulation  adopted  by  Massachusetts  in 
accordance  with  commitments  made  in 
Its  federally -approved  ozone  attainment 
plan.  This  action  is  being  taken  under 
Section  110  of  the  Clean  Air  Act. 
■PF1CTTV1  DATm:  This  rule  will  become 
effective  on  April  5.  1988. 
AOOenaas:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  fFK  Federal  Building. 
Room  2313.  Boston.  MA  02203;  the 
Department  of  Environmental  Quality 
Engineering.  Division  of  Air  Quality 
Control.  One  Winter  Street.  8th  Floor, 
Boston.  MA  02108;  and  Public 
Information  Reference  Unit. 
Environmental  Protection  Agernry,  401  M 
Street  SW  .  Washington.  DC  20480. 
Foe  nmrymm  mipoiimatkm  contact 
Uirenio  Thantu  (617)  565-3250:  FTS  835- 
3250 

SUm-DMOfTAirV  MFOHMATIOSC  On 

December  10.  1987  (52  FR  48786).  EPA 
published  a  Notice  of  Propos«Hd 
Rulemaking  (NPR)  for  the 
Commonwealth  of  Massachusetts.  The 
NPR  proposed  to  approve  revisions  to 
SIP  r<>gulatlon  310  CMR  7  18  for  VCK) 
emitting  sources.  The  proposed 
amendments  to  Regulation  310  CMR 
7  18,  Volatile  Organic  Compounds,  are 
descrit)«d  below: 

(1)  Subsection  310  CMR  7  18(2)  which 
sets  forth  the  testing  requirements  for 

V  CH^  emitting  sources  is  being  amended 
hy  expanding  the  source  testing 
requirements  to  include  nonCTti 
iounes  sub)ect  to  RACT  under 
luhsection  310  CMR  7  18(17)  and  by 
requiring  that  the  use  of  any  alternative 
test  method  to  EPA  methods  24  and  25 
l)e  KPA  approved. 

(2)  Subsection  310  CMR  7  18(17)  which 
sets  forth  procedures  for  issuance  of 
pUin  approvals  imposing  RACT  on  non- 
Li  C  sources  is  being  amended  by 
including  language  which  references  SIP 
Regulation  310  CMR  7  02(2)   Subsection 
310  CMR  7  18(17)(d)  references  310  CMR 
7  02(2)  to  clanfy  certain  procedures 
related  lo  plan  approvals.  Subsection 
310  7  02(2)  requires  that  s<iurces  operate 


in  conformance  with  plan  approvals 
issued  by  the  DFXJE. 

(3)  Subection  310  CMR  7.18(17)(d)  is 
also  being  amended  to  include  language 
stating  that  non-CTG  VOC  sources 
subject  to  RACT  under  plan  approvals 
issued  pursuant  to  310  CMR  7.18(17) 
would  be  subject  to  enforcement  action 
by  both  the  DEQE  and  EPA  should  they 
violate  provisions  of  those  plan 
approvals. 

A  more  detailed  description  of  these 
revisions  and  EPA's  rationale  for 
approving  them  were  provided  in  the 
NPR  and  will  not  be  restated  here.  No 
public  comments  were  received  on  the 
NPR. 

Final  Actkn 

EPA  is  approving  revisions  lo  the 
Massachusetts  SIP  which  amended 
Regulation  310  CMR  7.18  as  outlined  in 
this  notice. 

T}ie  OfTice  of  Management  and  Budget 
has  exempted  this  nde  from  the 
requlrementj  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  5. 1988.  Thia  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  Its  requirements.  (See  section 
307(b)(2).) 

list  of  Sub)ecU  b  40  CFR  Part  52 

Air  pollution  controL  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Nots:  Incorporation  by  reference  of  ihe 
Stdte  Implementation  Plan  for  th« 
Commonwealth  of  Massachusetts  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1,  198Z 

Dale  February  10,  1969, 
(ack  Moor*. 
A  cting  Adminislralor 

Part  52  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52-{  AMENDED] 

Subpart  W—Maaaactwatta 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U5C  7401-7ft42. 

2  Section  52.1120  is  amended  by 
adding  paragraph  (c)(76)  to  read  as 
follows: 

{5^1120    Idantmcatlon  Of  Plan. 

a  •  •  •  a 

(c)-   •   • 


(76)  Revisions  involving  regulations 
310  CMR  7,18(2)(e)  and  7,18(17) 
submitted  by  the  Department  of 
Environmental  Quality  Engineering  on 
September  20, 1988. 

(i)  Incorporation  by  Reference. 

(A)  Amendment  to  Regulation  310 
CMR  7.18(2)(e) — effective  July  22. 196a 


(B)  Amendments  to  Regulation  310 
CMR  7.18(17Kd)— effective  July  22. 1988. 

(C)  A  Regulation  Filing  and 
Publication  document  from  the 
Commonwealth  of  Massachusetts 
Department  of  Environmental  Quality 
Engineering  dated  July  5, 1988  which 
states  that  the  effective  date  of  the 
regulatory  amendments  to  310  CMR 


7.18(2)(e)  and  310  CMR  7.18()-)fd! 
incorporated  above,  is  July  22. 1988 

(ii)  Additional  Materials 

(A)  Norrregulafory  portions  of  the 
state  submittal. 


§5Z1167    [Amandad] 

3.  In  §  52.1167.  Table  52.1167  is 
amended  by  adding  the  following  entries 
in  numerical  order  to  read  as  follows: 


Table  52.1 167— EPA-Approved  Rules  and  Regulations 


SMacilMon 


TRto/SublscI 


Date 

submrttsd  by 

State 


Dale  approved  by 
EPA 


Federal 
Register  dlatioo 


Sectan 
5Z1120(c» 


Cofiviiofils/Unap|)rovod 
secbont 


310  CMR  7  18 
(2Me) 


310  CWR  7  18<17)      RACT 


Comptance  wlt^  emission  Imita- 


[FR  Doc  aa-3991  Filed  3-3-89;  8:45  atn] 
aauNo  cooc 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-« 

IFPMfl  Tamp.  Rag.  A-27,  Rev.  1,  Supp.  1] 

ChfiUan  Exacuttv*  Agency  Aircraft 
Inf onnation  Syatafn  (AIS) 

agency:  Federal  Supply  Service.  GSA. 
ACnOH:  Temporary  regulation. 

SUMMARY:  This  supplement  extends  the 
expiration  date  of  FPMR  Temporary 
Regulation  A-27.  Revision  1.  to  January 
31, 1991.  This  extension  is  necessary  to 
allow  additional  time  to  adequately 
coordinate  the  reporting  system  with 
affected  agencies  before  the  policy  is 
codified  in  the  Code  of  Federal 
Regulations. 

DATES:  Effective  date:  March  6. 1989, 
Expiration  date:  January  31, 1991, 
FOM  RMITHER  IMKMMATION  CONTACT 
Mr.  Lawrence  Godwin.  Transportation 
Systems  Staff  (202-566-1013). 
SUPPI^MENTARY  INFORMATION:  GSA  has 
determined  that  this  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of,  this  rule; 


Marctie,  1969. 


March  6,  1969 


5    FR 


MFR 


Tesmg  requremenls  lor  plafi 
aofxoval*  KsueC  under  310 
CMR  7  18  (17) 

EMorceaMty  ot  pian  approvals 
issued  under  31C  CMR  7  18 

(17) 


has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits:  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

List  of  Subiects  in  41  CFR  Part  101-6 

Authority:  Sec.  205(c).  63  Stat.  390;  40 
U.S.C.  486(c). 

In  41  CFR  Chapter  101.  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  Subchapter  A  to 
read  as  follows: 

Federal  Property  ManagemeBl  RegulaboiM 
Temporary  RegiilatioD  A-Z7  RevisioD  1. 
Supplement  1 

To:  Heads  of  Federal  agencies 
Subiect:  Civilian  Executive  Agency  Aircraft 
Infurmation  System  (AIS) 

1.  Purpose.  This  supplement  extends  the 
expiration  date  of  FPMR  Temporary 
Regulation  A-27.  Revision  1. 

2.  Effective  date.  This  supplement  is 
effective  upon  publication  in  the  Federal 
Register. 

3.  Expiration  date.  This  supplement  expires 
on  January  31, 1991.  unless  sooner 
superseded  or  canceled. 

4.  Background. 

a.  The  Aircraft  Information  System  (AIS) 
went  into  effect  on  January  11, 1985,  with  the 
promulgation  of  FPMR  Temporary  Regulation 
A-27  by  the  Administrator  of  General 
Services,  In  addition  to  providing  the  AIS 
policy,  the  regulation  provided  guidelmes  for 
preparatioa  definitions,  and  instructions  for 
completion  of  the  required  reports, 

b.  The  Administrator  promulgated  FPMR 
Temporary  Regulation  A-27,  ReWsion  1,  on 
February  24, 1987,  which,  among  other  things, 
provided  for  improvements  in  the  reporting 


system  by  establishing  tlie  use  of  prepnnted 
forms  rather  than  report  formats. 

a  The  complexities  involved  in  the 
development  and  refinement  of  a  major 
reportuig  system  such  as  the  AIS,  will  require 
additional  time  for  CSA  to  adequately 
coordinate  with  the  affected  agencies  and 
ensure  that  the  system  beuig  developed  u 
sufficiently  refined  before  the  pobcy  is 
codified  in  the  Code  of  Federal  Regulatiuos 

5.  Explanation  of  chansie.  The  expiration 
date  in  par.  3  of  FPMR  Temporary  Regulation 
A-27.  Revision  1,  is  revised  to  January  31. 
1991. 

Richard  G,  Austia 

Acting  Adm}r.!Stralor  of  General  Sen-ice*. 
[FR  Doc  89-5096  Filed  3-3-89  &45  am] 

BtLLMG  cooc  SSM-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6710 

ICA-940-09-4214-10;  CACA  17091  ] 

Mo<ttficatk>n  of  PubNc  Land  Order  No. 
2693;  California 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Public  land  older. 

summary:  This  order  modifies  a  public 
land  order  insofar  as  it  afTects  160  acres 
of  public  land  withdrawn  for  the  Otay 
National  Cooperative  Land  and  Wildlife 
Management  Area.  T^iis  action  wil!  open 
160  acres  to  allow  an  exchange  of  public 
and  private  lands  that  will  benefit  the 
Otay  .National  Cooperative  Land  and 
Wildlife  Management  Area,  but  the  land 
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will  wmain  ilowii  !o  nil  olh««r  forms  of 

mirfnc*'  entry  iindtT  ihf  puhlii   Irtml 

Liws   All  of  tht!  lunti  h.i«  l)«>«"n  diul  will 

remain  op«'n  to  mining  aii<i  mincrHl 

lt>asin(( 

I^Flcnvi  DATC  April  5.  l^WH 

pcm  nrnvkmn  inpommatiom  contact 

Viola  Aniirade   BLVl  (^alifomi.i  Stale 
Office.  2HXI  CottMRe  Way,  Sar.rHmfnto. 
Cahftjmia  9f>a25.  91H-tt78-M15 

Uy  virtue  of  the  authority  vested  in  the 
S»*(:n'tary  uf  the  Interior  hy  section  204 
of  the  Federal  Ijind  Ptjiiry  and 
Management  Act  of  197(1.  90  Stat   2751. 
4.1  U  S  C   1714,  it  19  ordered  as  follows; 

1    PuIjIk:  (^ind  Order  No   29»i3  is 
hereby  modified  as  stated  in  paragraph 
2  of  this  order,  as  to  the  following} 
desrntmd  land; 

*Uo  B«mardliK>  MaridUn 

T   tS  S..  R   I  E.. 

W\f  trr»  i)e«<:rit>e<i  rnnlaini  Irtf)  ai  n"i  in 
S4IH  I)ie)(4.)  (bounty 

2.  At  10  a  m.  on  ( insert  date  30  diiy  s 
after  date  of  publication),  the  land  will 
lie  opened  to  disposition  under  the 
authority  of  section  208  of  the  Ke<ieral 
Ijind  Policy  and  Management  Act  of 
1978  |4J  U  SC"..  17ifl|.  »ub|ect  to  valid 
existing  rights,  the  provision*  of  existing 
withdrawals,  and  the  recjuirements  of 
applicable  law  The  land  remains  closed 
to  all  other  forms  of  surface  entry  untler 
the  public  land  laws,  but  remains  open 
to  the  mining  und  mineral  leaHin«  laws 
E«ri  ('.|«id«, 

I'liiirrSft  n't,ir\  f'  :hf  /ntfrior. 
Kel)njrtry  22.  14«H 

jhH  r)«M    «V5<lMfi  Kiled  V  V«»  :«45  ami 
MU-MQ  coot  *ll«-4»-« 


FEDERAL  COMMUNICATIOMS 
COMMISSION 

47  CFR  Part  73 


II 


Dock*!  Mo  SC-Zai.  RM-4131 1 


Radio  Bf  oadcaattng  S«rv4c«s;  M«cca. 
CA 


AOCNCY:  Federal  Commiini 
Commis.sion 

ACTKHl:  Final  rule 


afions 


SUtMlAflY:  This  do<  ument  allots  V\i 
(.'hannel  249A  to  Mecca,  ('alifomia,  as 
that  ( ommunily's  first  local  broadc  asf 
service.  In  response  to  a  petition  for  rule 
making  filed  by  Oaig  L.  Fox 
Coordinates  utilized  for  Clhannel  241)A  at 
Mecca  are  the  city  reference  point  at  33- 
34-18  and  lia-05-()e.  With  this  a(  tion, 
the  pnMJ'eiting  is  terminated. 


OATie:  F.ffet:f(ve  March  31.  1988  The 
window  period  for  filing  applu  ations  on 
Channel  249A  at  Mecr^,  California,  will 
open  on  April  3.  1980,  and  close  on  May 
3.  1960. 

Fon  nmrHKM  iwromaATiow  cowtact 

Nancy  [oyner.  Mass  Media  Bureau.  (202) 
634-6530. 

tUPTLCIMnfTAirv  mfommatiom:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No  88-231. 
adopted  [anuary  30.  1988,  and  released 
Marth  1,  1989  The  full  text  of  this 
C^ommission  decision  is  available  for 
inspection  and  copying  dunng  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW  , 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037 

Usi  of  Sub|«cts  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENOeO] 

1  The  authority  citation  for  Pari  73 
continues  to  read  as  follows: 
Authority:  47  V  SC   154.  303 

}7U02     lAnwndwll 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  California, 
by  adding  Mecca.  Channel  249A. 

Federal  (Communications  Commission 
St«v«  KamiiMr. 

l)fput\  Chief.  Pi>li<  y  and  Rjlt^a  Pn  isiiin. 
Xfiisn  .^^H/«J  Burr^iu. 

im  IVx:   88-5127  Filed  3-J-8S»:  8  45  dmj 
■LUMQ  COOC  •711-S1-M 


47  CFR  Pert  73 

(MM  Dock«t  Ntx.  M-316;  Rt*-62«9) 

Radio  Broedcaatlng  Servlcee;  Lanal 
City,  HI 

AOCMCY:  Federal  Communications 

Commission. 

ACnOM:  Final  rule. 

SUMMAirr.  The  Commission  at  the 
request  of  Timothy  D.  Murtz  allots 
Channel  2tt4A  to  I-anai  City.  Hawaii,  as 
that  community's  first  local  F'M  service. 
Channel  284A  can  be  allotted  to  l^nai 
City.  Hawaii  in  compliance  with  the 
CAinimission's  minimum  distance 
separation  requirements  with  a  site 
restriction.  The  coordinates  for  this 
allotment  are  20-4&-06  and  156-54-22. 
With  this  action,  this  proceeding  is 
terminated. 

DATIS:  F:ffective  March  31,  1989.  The 
window  period  for  Tiling  applications 


will  open  on  April  3,  1989.  and  close  on 
May  3.  1989. 

FON  FurrMcn  wFomtAnoN  contact: 

Nancy  )   Walls.  Mass  Media  Bureau. 
(202)  634-6530. 

BU^rLCMCNTAItV  IW^OWMATlOSt  This  is  a 
summary  of  the  Commissions  Report 
and  Order,  MM  Docket  No.  88-316. 
adopted  January  30. 1989.  and  released 
March  1. 1989.  The  full  test  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FXZC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW..  Suite 
14a  Washington.  DC  20037. 

UsI  of  Subi«cts  In  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED I 

1.  The  authority  citation  for  Pari  73 
continues  to  read  as  followr 

Authority:  47  I!  SC  154.  303. 

{  73.202    [AiMndadl 

2.  Section  73.202(b)  the  Table  of  FM 
Allotments  is  amended  under  Hawaii  by 
adding  Lanai  City,  Channel  284A. 
Slav*  ICamio«r, 

D>-put\  Chief.  Pvli<y  and  Rules  Dnision. 

\tiiM  Mt\liu  Bureau 

\VR  D<x,  f»-5i:8  Filed  3-3-69:  &45  am) 
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47  CFR  Pert  73 

(MM  Dockat  No.  SS-322:  RM-62e7) 

Redio  Broedcaatlng  Services; 
HeN'kneHe,  HeweU 

AOCNCV:  Federal  Communications 
Commission. 

ACno«c  Final  rule. 


summary:  This  document  allots  Channel 
288A  to  Huli'imaile,  Hawaii,  at  the 
request  of  Timothy  D.  Martz,  as  the 
community's  first  local  FM  service. 
Channel  288A  can  be  allotted  to 
Hali'imaile  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements.  The 
coordinates  for  this  allotment  are  20-52- 
16  and  156-20-38.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  March  31. 1989.  The 
window  penod  for  filing  applications 
will  open  on  Apnl  3.  1988.  and  close  on 
May  3,  1989. 


FOR  FUirmCR  INFORMATION  CONTACT: 

Nancy  ).  Walls.  Mass  Media  Bureau. 
(202)  G34-6530, 

SUPPlfMENTARV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  MM  Docket  No.  8ft-322. 
adopted  January  30, 1989,  and  released 
March  1. 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractoi^. 
International  Transcription  Service. 
(202)  857-38Ga  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

list  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

PART  73-{  AMENDED] 

Authority:  47  U5.C.  154.  303 

973.202    (Amended) 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Hawaii  is  amended  by 
adding  Hali'imaile.  Channel  288A. 
Steve  kamiiMr, 

Deputy  Chief,  Policy  and  Rules  Divtifion. 
Mass  Medio  Bureau. 

(FR  Doc.  »-5130  Filed  3-3-89;  6:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

*B  CFR  Psits  1532  end  1S52 

(FRL-3533-11 

Acquisition  Reguiatlon  Concerning  the 
Prompt  Psyment  Act 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  document  amends  the 
EPA  Acquisition  Regulation  (EPAAR)  to 
revise  EPAAR  coverage  on  the  Prompt 
Payment  Act.  The  EPAAR  coverage  has 
been  superseded  by  an  amendment  to 
the  Fede.-al  Acquisition  Regulation 
(FAR)  The  intended  effect  of  this  action 
is  to  delete  EPAAR  coverage  on  the 
Prompt  Payment  Act  that  is  duplicate  of 
the  FAR 

EFFECTIVE  DATE:  March  6,  1389 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  Nemargut,  jr.  at  (202)  47S-9790 
(FTS  47S-9790),  Environmental 
Protection  Agency,  FVorurement  and 
Contracts  Management  Division  (PM 


214F),  401  M  Street  SW,  Washington, 
DC  20460. 

SUPPLEMENTARV  INFORMATION: 

A.  Background 

When  the  Office  of  Management  and 
Budget  (OMB)  issued  Circular  A-125, 
"Prompt  Payment."  the  Environmental 
Protection  Agency  (EPA)  provided 
implementing  instructions  through  its 
procurement  regulations. 

Federal  Acquisition  Circular  84-33 
was  published  on  February  8. 1988. 
amending  the  FAR  by  adding  Subpari 
32.9  and  a  contract  clause  to  implement 
OMB  Circular  A-125.  The  new  FAR 
coverage  supersedes  most  of  the 
coverage  on  prompt  payment  currently 
contained  in  the  EJPAAR. 

This  rule  deletes  from  the  EPAAR 
regulatory  material  and  contract  clauses 
superseded  by  FAC  84-33.  The  rule 
retains  only  unique  EPA  invoice 
submission  requirements.  These 
requirements  have  been  incorporated  in 
a  new  EPAAR  subpart  for  consistency 
with  the  FAR  structure. 

On  October  17, 1988.  the  President 
signed  Public  Law  100-496,  amending 
the  Prompt  Payment  Act.  This  rule  does 
not  implement  any  provisions  of  that 
law. 

B.  Executive  Ordw  12291 

Of^^  Bulletin  No.  85-7,  dated 
December  14, 1984.  establishes  the 
requirements  for  Office  of  Management 
and  Budget  (OMB)  review  of  agency 
procurement  regulations.  This  regulation 
does  not  fall  within  any  of  the  categories 
cited  in  this  Bulletin  requiring  OMB 
review. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
propose  any  information  collection 
requirements,  which  would  require  the 
approval  of  OMB  under  44  U.S.C.  3501. 
et  seq. 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  this  rule  does  not 
exert  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  essentially  deletes  existing  material 
from  the  EPAAR  that  is  duplicative  of 
FAR  coverage  on  the  Prompt  Payment 
Act. 

E.  Public  Comments. 

The  EPA  has  not  solicited  public 
comments  on  this  final  rule  since  it  does 
not  have  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors.  The  rule  essentially  deletes 
existing  material  from  the  EPAAR  that  is 
duplicative  of  FAR  coverage  on  the 
Prompt  Payment  Act. 


List  of  Subjects  in  48  CFR  Parts  1532  and 
1552 

Government  procurement.  Contract 
financing,  Solir'tafion  provisions. 
Contract  tiausf  s. 

For  the  reasons  set  out  m  the 
preamble,  Chaftpr  15  of  Title  48  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  1532— (AMENDED] 

1  The  autho.'ity  citanon  for  Part  1532 
continues  to  read  as  follows: 

Authority:  Sec  205(c),  63  Stat  390  a* 
amended,  40  U.S.C  466) c| 

2.  Subpart  1S."2.9  is  added  to  read  as 
follows; 

Subpart  1532.9    Prompt  Payment 

1S32.908    Contract  clauses. 

The  clause  at  1552.232-70  shall  be 
included  in  all  solicitations  and 
contracts 

Subpart  1532.70— {Removed] 

3.  Subpart  1532.70  is  removed. 
PART  1552— (AMENDED] 

4.  The  auttiority  citation  for  Part  1552 
continues  to  read  as  follows: 

Autixtrity:  Sec  205(c).  63  Stal  390.  a; 
amended,  40  U.S  C.  486(cl 

5.  Section  1552.232-70  is  revised  to 
read  as  follows: 

1552.232-70    SulMnission  of  knvotces. 

As  prescribed  in  1532.908.  insert  the 
following  clause; 

SUBMISSION  OF  IN\'OICES  (MAR  1986) 

In  order  to  be  considered  properly 
subrrutted.  an  invoice  or  request  for  contran 
Rnancing  payment  must  meet  the  following) 
requirement!!  in  addition  to  the  requirpT.p"!^ 
of  FAR  52.232-25; 

(a)  Tlie  invoice  or  request  for  contrHCt 
financing  payment  shall  be  prepared  and 
submitted  in  quadruplicate  (one  copy  shall  be 
marked  "onginai  ),  unless  otherwise 
8t>ecified.  to  the  accounting  operations  office 
designated  in  this  contract 

(b)  If  this  It  a  cosl-reimbursement  contract 
the  contractor  shall  prepare  the  invoice  or 
request  for  contract  financing  payment  m 
accordance  vsith  EPA  Form  1900-34.  "Guide 
for  the  Prepfcration  of  ContriTtors  Claim  for 
Reimbursement  of  Costs  and  Fees  Under  Cost 
Reimbursement  Tvpe  Contacts"  or  EPA  Form 
1900-34A.  "Guide  for  the  Preparation  of 
Contractor's  Claims  fo.'  Reimbursemenl  of 
Costs  and  Fees  Under  Cost-Plus-Award  Fee 
(CPAF)  Type  Contracts  '  If  the  contraci  is  a 
cost-reimbursement  tcm-form  contract  under 
which  contract  work  is  authonzed  b> 
indi\idual  wc.rk  assignments,  the  invoice  or 
request  for  contract  financing  payment  shall 
include  a  summan,  of  amounts  claimed 
against  each  work  assignment 
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(r)  If  Ibu  It  du  iiuUidcuIr  iit>livi;r>i 
indefinite  ijiiantuy  ninlrdi  t.  rhf  iitvdi'  f  ur 
rfi)ur»l  fur  i  iinirm  I  fm«nt  ing  pdvnu-nl  «h«n 
ini  litUf  It  tuflwmtry  uf  diuouals  >.l  Jirmni 
rtHrtiint  f ai  h  tleiiVKrv  miWr   vn'ur.'m  iilh«n»i.'«' 
■»[>♦*'  if'i'fl    ;Fjui  i)f  (  lrtin#') 


1SS2  233-71     I  tNiwo»*<  awd  Krwdt 

6   S»»<,tion  ISSZ  2:1^-  '1  i»  rfmovv^J  nrxi 

1SS2  232-72     I R«fT>ov«d  and  RM«rv«d I 

Il'S''l  V  cj 

|(>hn  ('  C^hnmbrtlin. 

/;,r,.,  ;,,-  r)<».,  ,.  ,,•  ■{,liu.iut:r\.ii.iii 

|KK  i)o<     m»   S<1«"  ^;i.•.l    (    Vrt»^H4T^rii| 


DEPARTMEirr  Of  COMMERCE 

National  Oceanic  and  Atmosphartc 
Admintstrwtton 

50CFR  Part  675 

I  Dock*!  No.  att^v-anv) 

Groundflah  o«  ttw  Barteif  S«a  and 
Aiautlan  latanda  Araa 

AOCNCV:  Nittional  Marine  Kishi-rips 
Service  |^a^^"S),  NOAA,  Conunerai 
ACTtOM:  Nufirp  of  prohifrthon  nf  rr*r»»tpt 

of  HroiuMlfish. 

SUaiMAnY:  NOAA  dnncnmcfg  prohihition 
of  rec<«ipl  by  foivi^n  pnx:e»»«)r9  in  ttw 
exclusive  ecnnomic  rone  fEE7,)  rrf 
ytrlluwfin  sole  Uiken  la  dire*;ted  fiahcntiti 


for  yulluvvfui  loie  m  the  B«mig  Sea  and 
AleutiHn  Inlands  Management  Area 
(FiSAIj  Th  11  acUan.  laken  under 
pnivimuns  of  the  Fishery  Manasemeni 
Pl.in  tor  the  Groundfish  Fishery  of  the 
IJering  Sea  and  Akuitian  Ulandi  Area 
(K\fP).  liniiti  )oint  venture  processing 
{]\V]  to  the  amount  of  yellowTia  sole 
spe(  ified  for  fVP.  n&sures  optimum  use 
of  Krouruirish.  and  promotes  orderly 
<  oriifiK  1  of  the  grouudfish  fisheries. 
DATB«;  Kffective  March  1.  19tt9. 
("lunrruinl*  will  tn-  aa;ept«d  thro«Kh 
M,iri.h  IB.  I'laa. 

Aooncs*:  Comments  shouki  b*  aviiLed 
to  Sie»fTi  l*eiun>yer,  Dirwctor.  Aiaaia 
Ki'XhHi   Nafion.ll  Manne  Kiahenea 
S.rvM.p.  PO   Box  ie«A  h>n*a<i-  AK 
'J'UiOJ.  nr  be  delivered  to  Room  4Sa. 
K.'d.ral  Ihjildinji.  709  West  Ninth  Strp.>t 
juneiiii.  ALa.ska 

Fon  Fvwrrxcn  information  coffTAcr 
I'.il  r>  II  iwk.  Fishery  MBnajTfnrwnf 
Spei  i.iiist.  NMf'S.  <*rT-Sm-7fib4 
SUr^LfaKNTARY  IMFOMMUTIOM:  Thf 
i-'MP  *vhirh  i^venis  the  jiniundLCsh 
fishery  tn  the  EF.Z  of  the  BSAI  under  th<* 
M.iXnuson  Fishery  Conservation  arui 
■Vlanfvxement  Art,  is  impIemeaUid  hy 
rules  .ippearing  at  50  CFR  811  93  «nd 
Part  B75   For  other  actions  in  IflSg 
(  onc^minx  |VP  yellowfin  sole  in  the 
HSAl.  see  M  FR  3Bt&.  January  25.  1W9. 

Notice  of  Clo««r*  t*  Mreciad  naMnf^ 

Under  9  675-20(dK7).  the  Regional 
Uirerfor  has  determined  thai  6j000 
metric  tons  (mil  of  the  total  llO.OtX)  mt  of 
yellowfin  sole  allor.ated  to  |VT  will  be 


needed  after  tha  cknar*  oi  the  chrectt^ 
fishery  Un  bycatch  in  the  IVP  fishery  for 

"other  flatfish  "  To  preserve  this 
bycatch  amuuot,  foraigo  procaaaurs 
must  cea^e  receiving  yeUowCa  sole 
cauxht  by  IJ.S  fiahermen  in  directed 
fisheries  for  yellowfin  sole,  eflective 
2100  s  mt,  Miirch  1.  I98a  Directed 
fishing  is  dtifined  at  i  675.2. 

Classifi  cation 

This  m,tion  is  taken  under  the 
authority  of  50  CYR  ti7S.20(aH7)  and 
I  omplies  with  Executive  Order  12291. 

The  Assistant  Adnunistrator  for 
Fishern^a  finds  for  Kood  cause  that  it  is 
innpractical  and  ccntrary  to  the  pubhc 
interest  to  provide  prior  notice  and 
opportunity  for  comment.  Immediate 
effi'itivenes'5  of  this  notice  i.s  necessiirv 
to  prevent  the  h.irvest  of  yellowfin  sole 
frnni  k'\(  i'edinj<  the  IVP  amount. 

In!'  res'id  ptirsoiui  are  invileil  to 
sulnnit  rom.nenls  in  \\nting  to  the 
address  above  for  15  days  after  the 
effective  d.ite  of  this  notice 

Ust  of  Subjects  in  50  CFR  Part  675 

Fish.  Fiskhertes,  Reportuig  and 
retxjrdkeeping  re<iiurenienl&. 

Authority:  16  U  S.C  lim  el  st^i 

UuU-d.  February  2fl.  U>«9. 

RxJuirrf  N.  SdMafar. 

Oirt^  tor  of  Office  of  yishcries  Conservation 
and  MijtKrgtfnml.  Nntional  Marme  Fisheries 

Si'r\iit' 

|FK  Due  au-sMn  F>UNi  a^v-asi  12:37  pml 

MLUNQ  cooc  H10-Z^-M 
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Proposed  Rules 


Federal  Register 

Vol    M.  No.  42 
Monday.  March  6.  1989 


This   section  of   ttie   FEDERAL   REGISTER 
contains  notices  to  ttie  pubtK  of  ttte 
proposed  issuance  of  rules  and 
regulations.  Ttie  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  the  nile 
makmg  pnor  to  the  adoption  of  tt>e  final 
rules 

DEPARTMENT  OF  AQRICULTURE 
Farm«r»  Honw  Administration 
7  CFR  Part  1951 

Loan  and  Grant  Programs;  Servicing 
and  Collactions 

agency:  FaiTners  Hooie  Administration. 

USDA. 

action:  Proposed  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  Community  Facilities  loan 
and  grant  seivicing  i^gulations.  This 
action  is  being  taken  to  clarify  various 
sections  of  the  regulation.  The  intended 
effect  is  to  provide  more  comprehensive 
and  straightforward  guidance  to  FmHA 
staff  and  recipients  of  assistance 
relating  to  the  servicing  of  the  aR^ected 
loans  and  grants. 

DATS:  Comments  must  be  received  on  or 
before  April  5. 1989. 
addresses:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief. 
Directives  and  Forms  Management 
Branch.  Farmers  Home  Administration. 
U.S.  Department  of  Agriculture,  Room 
6348.  South  Agriculture  Building. 
Washington.  DC  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  work  hours  at  the  above 
address.  The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  OMB  for  review 
under  Section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Submit  comments 
to  the  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  the  Farmers  Home 
Administration.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATKW  CONTACT 
Richard  Kelly.  Loan  Specialist.  Water 
and  Waste  Disposal  Division,  Farmers 
Home  Administration.  USDA,  South 
Agriculture  Building.  Room  6334. 
Washington.  DC  20250.  telephone:  (202) 
382-9589  or  Bonnie  Justice,  Loan 
Specialist.  Community  Facilities 


Division,  Farmers  Home  Administration, 
USDA,  South  Agriculture  Building, 
Room  6314.  Washington,  DC  20250, 
telephone:  (202)  382-1490. 
SUPPLfMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1.  which  implements 
Executive  Order  12291.  and  has  been 
determined  to  be  "nonmajor"  since  the 
annual  effect  on  the  economy  is  less 
than  $100  million  and  their  will  be  no 
significant  increase  in  cost  or  prices  for 
consumers;  individual  industries; 
Federal.  State,  or  Local  government 
agencies;  or  geographic  regions. 

In  compliance  with  the  Regulatory 
Flexibility  Act,  the  Administrator  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  contains  normal  business 
recordkeeping  requirements  and 
minimal  reporting  requirements. 
Furthermore,  there  will  be  no  adverse 
effects  on  competition,  employment 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  action  is  not  expected  to 
substantially  affect  budget  outlay  or  to 
affect  more  than  one  agency  or  to  be 
controversial.  The  net  result  is  expected 
to  provide  better  service  to  nu-al 
communities.  These  programs/activities 
are  hsted  in  the  Catalog  of  Federal 
Domestic  Assistance  under  Nos.  10.418, 
Water  and  Waste  Disposal  Systems  for 
Rural  Communities,  and  10.423, 
Community  Facilities  Loans,  and  are 
subject  to  the  provisions  of  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  Local  officials.  (7  CFR  Part 
3015,  SubpaH  V.  48  FR  29112,  June  24. 
1983.  and  7  CFR  Part  1940.  Subpart  J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"). 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G.  "Environmental  Programs. ' 
It  is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  92-190,  and  Environmental  Impact 
Statement  is  not  required. 


Background 

This  package  is  primarily  to 
incorporate  a  number  of  minor  changes 
to  the  regulations,  and  to  clarify  a 
number  of  matters  which  are  frequent 
sources  of  confusion  to  field  personnel 
and  others.  The  alternatives  are  to  do 
nothing  or  to  proceed  with  revision  of 
the  regulation.  FmHA  beheves  that 
rewriting  the  regulation  while 
incorporating  the  various  changes  will 
result  in  the  most  efficient  conduct  of 
internal  Agency  administrative 
activities  and  provisions  of  service  to 
the  public. 

The  primary  changes  Include  the 
following: 

1.  Two  new  programs  grants  under 
the  National  Nonprofit  Corporations  and 
Technical  Assistance  and  Training 
programs,  are  added  to  those  covered, 
and  Loans  to  Timber  Development 
Organizations  is  deleted  because  the 
program  is  no  longer  funded  and  no 
loans  were  ever  made  under  the 
program. 

2.  A  more  detailed  explanation  of 
activities  covered  by  the  regulation  is 
provided. 

3.  Definitions  for  the  CONACT  and 
nonprogram  loans  are  added. 

4.  Clarification  is  provided  that 
requests  for  actions  involving  parity 
position  are  considered  to  be 
subordinations. 

5.  Provisions  is  made  for  use  of  a 
rescheduhng  agreement  for  certain 
reamortizations. 

6.  Clarification  is  provided  that 
deferment  of  principal  and/or  interest  is 
not  allowable  in  connection  with  a 
reamortization. 

7.  Clarification  is  provided  that  a 
separate  new  instrument  is  required  for 
each  loan  being  reamortized  when  new 
instruments  are  required. 

8.  All  third-party  agreements  are 
covered  in  one  section  and  clarification 
is  provnded  to  describe  conditions  that 
must  exist  before  third-party  agreements 
will  be  permitted  by  FniHA. 

9.  The  State  Director  is  given  authority 
to  determine  the  amount  of  royalty 
payments  to  be  assigned  to  the 
government  from  mineral  leases. 

10.  A  section  is  added  to  clearly 
indicate  that  environmental  review  in 
accordance  with  FmHA  Instruction 
1940-G  is  required  for  most  servncing 
activities. 
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11   A  provision  ta  includid  which 
allows  the  release  of  liability  la  certain 
circumstance*  when  the  FmliA  debt  ia 
not  paid  m  full  but  aM  sscMnty  profiwty 
has  been  disposed  of,  and  clarifies 
circum-stances  when  the  release  of 
liability  must  be  approved  by  the 
Administrator 

12.  A  re^treoMat  for  an  epfirmiMl 
when  tlie  Katt  ainouat  of  rike  PnHA  debt 
IS  not  assunted  ia  added. 

13.  Pttnriaraa  i*  aede  for  aae  of  a  oew 
form  appropriate  lor  Ccnianity 
Prefp-aeia  lor  oertaia  ■aaewptiaBe. 

14.  CiwiAcatioa  ia  fcwided  that  a 
loan  BMde  ■  conlunctioa  widk  a  tranafer 
and  asaumptKW  mua*  be  treated  oa  a 
sefMrale  baa. 

16.  Qanlkatiaa  is  prorvided  thet  loain 
transferred  to  tnetigihtea  will  be 
claasified  aa  noaprafinun  loaas. 

18.  A  requirement  is  added  tkat  a 
letter  oi  condUMoa  be  leeued  to  aivd 
agreed  to  by  prospective  transiereea. 

17.  It  IS  cLanfied  lh*t  Iranaferees  imist 
a^ee  tu  abide  by  the  cuveniiuta  uf  an 
FmtlA  fraui  if  one  was  oiads  lo 
con^uncUoa  with  the  loan  bein^ 
transSerrtuL 

18.  A  section  la  added  to  enHihastze 
that  defeasance  u{  FmiiA  loana  ia  out 
permissibie. 

19.  A  requirement  for  National  Office 
approval  uf  vanatiuns  from  the 
provisions  of  the  regulafion  for  servicing 
public  bodies  is  added 

20.  A  summary  of  p<jljcie9  for  the 
sepriein}?  of  nonprojjrem  lo«n»  t*  a<lcfe<i 

21   Cldrifkafion  of  »err>ciF»g  actMm 
for  borrowers  dieegiBR  ke«al 
or^^anizatiOBa)  straclvre  ia  provided. 

22.  A  pniviaaoa  is  added  to  allow 
prolective  advances  Id  b>e  aaiartized  in 
certam  CMaes. 

23  A  provMiOB  ks  added  to  allow  tbe 
FmllA  st'rvicinx  office  to  retain  certiuii 
oriKintd  debt  nalrumenla  and  provide 
co^iMis  to  tbu  Finance  OiLcc. 

24  Uii^uime  la  added  cLuifyuig  the 
apphcahility  uf  7  CFR  Part  Mt\b  to  grimtB 
covered  by  th«  subsection. 

List  e«  SuHecta  ki  7  era  Part  1K1 

Account  servicing  Grant  programs 
Housing  and  community  development; 
l^an  pTogmms- Housing  and  crnnmunity 
derelopmrnt:  Reporting  rwiuirements; 
Rural  areas.  ^ 

Therefor**,  aa  pr«poaed.  Chiipter 
XVm  Title  7.  Code  of  Federal 
Regulations,  is  amended  as  follows. 

PART  196  V— SCPIV1CINQ  AMD 
COLLECTIONS 

1.  The  autkucUy  utiition  (ur  Part  1061 
continusa  ta  reed  aa  hiUows: 

lillHsillj   7  UAjC  M«t  «  UA.C.  14«t  S 

u.ac  301. 7  CFR  i23. 7  cm  2.7a 


2.  Subpart  E  of  Part  1951  is  revised  to 
read  as  follows: 

Subpart  E— Servtctng  of  Communtty  at>d 

Ineured  I 

Oranta 


MfrlJOl 

1951  204 
1951  205 


Purpose. 
Ob^Kl 

DeflaMieM. 

NondiscnnujMtMoa. 

Present  oieHiet  value 
determination, 
nst  aos    Redeleoa  tion  of  authorfty. 
1961.207    Cenerd  sernciim  ecHeM. 
19SU0B    LioddetMsi  ef  aectmty. 
1961.JW    Sale  ar  twbeoce  of  ncvity 

pieveftT 

1951.210    Traaa/er  al  security  and 

assiunptioa  of  loans. 
msi.ni     Special  pravisions  appticabts  to 

Econowiic  Opportunity  (EOf  Ctoopw^tive 

loans. 
1951.212     Water  sad  «»ast»  (hepoa«d  systeai* 

which  bare  hiwiiMe  pari  ef  aa  arbiaa 

•re*. 
1961-213    C«re.  ■saagre>ent  a««i  dtspeani  af 

ac<tuired  property 
1961214     (ifanU. 
I'JSl  215    State  Director's  additional 

aurtiortzanon*  and  tuidance. 
1951  rte     Payment  In  foil. 

ronn*. 

Pebbcbodtaa. 

Specif  prwwisioo  (mc  laleresi  rale 

145&J^1    Serviciat  of  naaitfograra  (NP) 

loans. 
1951 .22s- Ifl51.2«     [Keserved] 
r9S1.250     OMB  ormfrol  nemher 


Subpart 


1961217 
1951  218 
I9S1-2M 

1951  na 


i  1*51.2tl 

Tba  Subpart  preacnbes  the  Faroiers 
Home  Afbniniatratioo's  IFmliA) 
ps^Kies,  aothonaatioaa  aad  procedures 
fur  aerwKuig  Water  and  Waste  Disposal 
System  loaaa  and  greats:  Cunvoinnity 
FaciUty  loans;  Induatnai  L)evek>pn>ent 
graots,  toans  for  Crazing  and  other  shift- 
in  land  use  prowls:  A5ao«;iatM>n 
Reczcatiua  ktana;  AssocMtuM)  brtgatioa 
and  Dremafe  loaaa;  Watershed  loans 
and  advaaoes:  Resource  CoavervatioQ 
and  Uevekipmeni  loans;  hisured 
Buaiaesa  koaas;  Econoaiic  Opportunity 
(AHiperalive  loans,  loans  to  Indian 
Tribes  and  Tribal  CoqporatioTM.  Rural 
Renev«»al  loans;  Energy  ln4>acted  Area 
Development  Asssstaace  Prograoi 
grants;  Nattooai  Nonprofit  Corporatioa 
gfaats:  and  Water  aaid  Waste  Dispossl 
Technical  AssMtanca  and  Training 
grants.  Loaas  sold  wttbout  lasuraaca  by 
FaHA  la  tbe  private  sector  wtU  be 
serviced  in  tbe  private  sactar  aad  will 
not  be  aemced  under  tbis  awbpart  The 
praeisMMS  oi  tbis  subpart  ara  not 
applicable  to  suck  loaaa.  Future  t:h[in§aa 


to  this  aabpait  wdH  mOi  be 
upplicable  to  such  loans. 

{1961.202    Obtecttvas. 

The  purpose  of  loan  and  grant 
servicing  functions  is  to  assist  recipients 
to  neet  the  ob)ectives  of  loans  and 
grants,  repay  kians  on  scbedale.  comply 
with  agrecflsents,  and  pcota«:t  FmHA's 
fiaanaal  interest  Siiperviiten  by  FmHA 
includes,  but  is  not  limited  to,  review  of 
budgets,  manogciwent  reports,  eudits 
and  flnancta!  statements;  performinf 
security  Inspections  and  providing, 
arranging  for.  or  recommending 
technical  assistance;  cvakiabng 
environmental  impacts  of  proposed 
actions  by  the  borrower  and  perionning 
civil  rights  compliance  reviews,  in 
accordance  with  the  requirements  of 
Subpart  A  of  Part  1942.  Subpart  G  of 
Part  T9«,  and  Subpart  E  of  Part  19m  of 
this  chapter. 

{1951.203    DefMOons. 

(a)  Approval  officiaL  An  offkud  wbu 
has  been  delegated  loan  madlor  grant 
approval  authohtiea  witfaia  appkcabk 
prograais,  sublet  to  the  dollar 
hmiUtioBs  of  Exkibsts  A.  B.  and  C  of 
Subpart  A  of  Part  1*01  ef  tbis  cbaptex 
(available  in  aay  FaiHA  office). 

(b)  Asstjmptiort  ofdebl.  TV* 
agreement  by  one  party  to  legally  bind 
itself  to  pay  (he  debt  jncnrred  by 
another. 

(c)  CON  ACT.  The  Consolidated  Farm 
and  Rural  Development  Act,  as 
amended 

(d)  Eligible  applicant.  An  entity  that 
wrmld  be  legeFty  qoaWied  for  finencial 
assistance  under  the  loan  or  grant 
program  involved  in  the  servicing  action. 

(>■)  Inetigible  applicant.  An  entity  or 
individual  that  would  not  be  considered 
eligible  for  financial  assistance  under 
the  loan  or  grant  program  involved  in 
the  servicing  action. 

in  ^'oiiprvi^rtuii  (NP)  Loan.  An  NP 
loan  exisLs  when  credit  is  extended  lu 
an  ineligible  applicant  and /or  transferee 
in  connection  with  Loan  assumptions  or 
sale  of  inventory  property;  aay  recipient 
in  cases  of  unauthorized  assistance,  or  a 
recipieat  whose  legal  organization  has 
changed  as  set  forth  in  |  lasi  J07(il  of 
this  subpart  resulting  in  tbe  borrower 
being  ineligible  for  program  benefits. 

(X)  Serviciog  office.  The  State, 
District,  or  County  Office  respoosible  fur 
immediate  servicias  functioas  (or  the 
borrower  or  ^antae. 

(h)  Transfer  fee.  A  ona-liase 
nonrefuadabk  applicatioB  fee.  ckaifced 
to  iaelii^ble  applicants  for  FasKA 
services  readared  in  tke  procasatng  of  a 
transfer  and  assumption. 


{1981.204 

Each  instrument  of  conveyance 
required  for  a  transfer,  assumption,  or 
other  servicing  action  under  this  subpart 
will  contain  the  following  covenant: 

The  property  dnscribed  herein  was 
obtained  or  improved  through  Federal 
rinancial  assistance.  This  property  is  subject 
to  the  provisions  of  title  VI  of  the  Civil  Rights 
Act  of  1964.  title  LX  of  the  Education 
Amendments  of  1972,  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended,  and 
the  regulations  issued  pursuant  thereto  for  so 
long  as  the  property  continues  to  be  used  for 
the  same  or  similar  purposes  for  which  the 
Federal  financial  assistance  was  extended. 

{1951.205    Present  marttet  vatue 
determination. 

For  purpose  of  this  subpart,  the  value 
of  security  is  determined  by  the 
approval  official  as  follows: 

(a)  Security  representing  a  relatively 
small  portion  of  the  total  value  of  the 
security  property.  The  approval  ofTicial 
will  determine  that  the  real  estate  and 
chattels  are  disposed  of  at  a  reasonable 
price.  A  current  appraisal  report  may  be 
required. 

(b)  Security  representing  a  relatively 
large  portion  of  the  total  value  of  the 
security  property.  The  approval  official 
will  require  a  current  appraisal  report, 
and  the  sale  prices  of  the  real  estate  and 
chattels  disposed  of  will  at  least  equal 
the  present  market  value  as  determined 
by  this  appraisal. 

(c)  Appraisal  report  If  required,  a 
current  appraisal  report  will  be 
completed  in  accordance  with  {  1942.3 
of  Subpart  A  of  Part  1942  of  this  chapter. 
The  appraisal  will  be  completed  by  a 
qualifled  FmHA  employee  or  an 
independent  appraiser  as  determined 
appropriate  by  the  approval  official. 

{  195 1 .206    Redelegation  of  authority. 

Servicing  functions  under  this  subpart 
which  are  specifically  assigned  to  the 
State  Director  may  be  redelegated  in 
writing  to  an  appropriate  sufficiently 
trained  designee. 

{  1951.207    General  aervtcing  actions. 

(a)  Collections,  payments  and  refunds. 
Collections  are  processed  in  accordance 
with  Subpart  B  of  Part  1951  PajTnents 
and  refunds  are  handled  in  accordance 
with  the  following: 

(1)  Field  offices  can  obtain  data  on 
principal  installments  due  for 
Community  Programs  loans  with 
unamortized  installments  using  the 
borrower  status  screen  option  in  the 
Automated  Discrepancy  Processing 
System  (ADPS). 

(2)  Crazing  Association  Loans, 
Irrigation,  Drainage  and  other  Soil  and 
Water  Conservation  Loans,  and  Indian 
Tribes  and  Tribal  Corporaticm  Loans. 


(i)  Regular  payments  for  such  loans 
are  defined  in  {  1951.8(a)  of  Subpart  A 
of  this  Part  1951,  and  are  distributed 
according  to  S  1951.9(a)  of  that  subpart 
unless  otherwise  established  by  the  note 
or  bond. 

(ii)  Extra  payments  are  defined  in 
{  1951.8(b)  of  Subpart  A  of  this  Part 
1951,  and  ai«  distributed  according  to 
S  1951.9(b)  of  that  subpart. 

(3)  Community  and  Insured  Business 
Programs. 

(i)  Regular  payments  for  Community 
and  Insured  Business  Programs 
borrowers  are  all  payments  other  than 
extra  payments  and  refunds.  Such 
payments  are  usually  derived  from 
facility  revenues,  and  do  not  include 
proceeds  from  the  sale  of  security.  They 
also  include  payments  derived  from 
sources  which  do  not  decrease  the  value 
of  FmHA's  security. 

(A)  Distribution  of  such  payments  is 
made  as  follows: 

(7)  First  to  the  FmHA  loan(8)  in 
proportion  to  the  delinquency  existing 
on  each.  Any  excess  will  be  distributed 
in  accordance  with  paragraphs 
(a)(3)(i}(A)(,?)  and  (J)  of  this  section. 

[2]  Second,  to  the  FmHA  loan  or  loans 
in  proportion  to  the  approximate 
amounts  due  on  each.  Any  excess  will 
be  distributed  according  to  paragraph 
(a)(3)(i)(A)(J)  of  this  section. 

(5)  Third,  as  advance  payments  on 
FmHA  loans.  In  making  such 
distributions,  consider  the  principal 
balance  outstanding  on  each  loan,  the 
security  position  of  the  liens  securing 
each  loan,  the  borrower's  request,  and 
related  circumstances. 

(B)  Unless  otherwise  established  by 
the  debt  instrument,  regular  payments 
for  amorized  loans  v»rill  be  applied  first 
to  interest  accrued  as  of  the  date  of 
receipt  of  the  payment,  with  any  excess 
being  applied  to  principal.  For  debt 
instruments  with  installments  of 
principal  plus  interest,  regular  payments 
will  be  applied  first  to  the  interest  due 
through  the  date  of  the  next  scheduled 
installment  of  principal  and  interest  and 
then  to  principal  due,  with  any  balance 
applied  to  the  next  scheduled  principal 
installment. 

(ii)  Extra  payments  are  derived  from 
sale  of  basic  chattel  or  real  estate 
security:  refund  of  unused  loan  funds: 
cash  proceeds  of  property  insurance  as 
provided  in  {  1806.5(b)  of  Subpart  A  of 
Part  1806  (paragraph  V  B  of  FmHA 
Instruction  426.1):  and  similar  actions 
which  reduce  the  value  of  basic  security. 
Af  the  option  of  the  borrower,  regular 
facility  revenue  may  also  be  used  as 
extra  payments  when  regular  payments 
are  current.  Unless  otherwise 
established  in  the  note  or  bond,  extra 
payments  will  be  applied  as  follows: 


(A)  First  to  the  account  secured  by  the 
lowest  priority  of  lien  on  the  property 
from  which  the  extra  payment  was 
obtained  Any  balance  will  be  applied  to 
other  FmHA  loans  in  ascending  order  of 
priority. 

fB)  For  amortized  loans  extra 
payments  will  be  applied  first  to  interest 
accrued  to  the  date  payment  is  received, 
and  then  to  principal.  For  debt 
instruments  with  installments  of 
principal  plus  interest  such  payments 
will  be  applied  to  the  final  unpaid 
principal  installment. 

(b)  Loan  summary  statements  Upon 
request  of  a  borrower,  FmHA  v^ill  issue 
a  loan  summary  statement  showing 
account  activity  for  each  loan  made  or 
insured  under  the  CONACT.  Field 
offices  will  post  a  notice  informing 
borrowers  of  the  availability  of  loan 
summary  statements.  See  Exhibit  A  of 
Subpart  A  of  this  part  for  a  sample  of 
the  required  notice. 

(1)  The  loan  summary  statement 
period  is  from  January  1  through 
December  31.  The  Fmance  Office 
forwards  annual  statements  to  field 
offices  for  all  loans  made  or  insured 
under  the  CONACTI.  The  forms  are  to  be 
retained  in  borrower  files  as  a 
permanent  record  of  account  activity. 

(2)  Quarterly  loan  summary 
statements  are  retained  in  tbe  Finance 
Office  on  microfiche.  These  statements 
reflect  cumulative  data  from  the 
beginning  of  the  currant  year  through  the 
end  of  the  most  recent  quarter.  Ser\'icing 
offices  may  request  copies  of  these 
quarterly  or  annual  statements  by 
sending  FmHA  1951^7.  "Request  for 
Loan  Summary  Statement"  to  the 
Finance  Office. 

(3)  The  servicing  office  will  provide  a 
copy  of  the  applicable  loan  summary 
statement  to  the  borrower  on  request  If 
requested,  the  servicing  office  will  also 
provide  an  explanation  of  the 
application  of  paj-ments. 

(4)  When  a  copy  of  the  form  is 
requested,  borrowers  will  be  provided 
with  copies  of  the  applicnble  form(s).  A 
printout  obtampd  through  ADPS 
reflecting  all  future  installments  owed 
will  be  attached.  These  two  documents 
will  constitute  the  loan  summary 
statement  to  be  provided  to  the 
borrower. 

(c)  Insurance.  FmHA  borrowers  shall 
maintain  insurance  coverage  as  follows: 

(1)  Community  and  Insured  Busirn^ss 
Programs  borrowers  shall  continuously 
maintain  adequate  insurance  coverage 
as  required  by  the  loan  agreement  and 
5  1942.17(j)(3)  of  Subpart  A  of  Part  1942 
of  this  chapter.  Insurance  coverage  must 
be  monitored  in  accordance  with  the 
above-referenced  section  to  determine 
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thdt  adequate  polirifs  and  bond.s  are  In 
f<.n:e 

[Z]  Fur  al!  ()th»fr  lyi^d  of  luaiid  covtrt-d 
liy  this  iuhparl.  property  iimuraiui"  will 
[hs  »«r%-iced  «r.r.»)rdin>|  lo  Subpart  A  of 
Part  !«)«  uf  thi«  (haplHT  (KniHA 
limtruction  428  1)  in  real  tistate  ni<irtK"8»' 
rases,  and  according  to  the  loan 
aurfenu-nt  in  other  caws 

I  d  I  f'n>f>*^}  ta  KfS  R  e  a  1  p  ro  fHT  1  y 
titles  «rr  serMced  accordingly  tu  Part 
lrth3  of  this  chapter  (KmllA  ln.ttruction 
4^5  1)   If  State  statutes  permit  a  penional 
properly  tax  lien  to  have  pnonty  over 
FmHA  8  lien,  such  taxes  are  serviced 
according  lo  |  1803.3  and  |  l(*i3,4 
(paragraphs  III  and  IV)  of  that 
instruction. 

(e)  Pn>t(H'tive  aJvuiura  (1)  The  State 
Director  i>  authonied  to  approve, 
without  regard  to  any  loan  or  total 
indeblednesa  limitation*,  voucher*  to 
pay  costs,  including  in»urance  and  r««l 
fitlate  tanes.  to  pre»«rve  and  protect  the 
secunty.  the  lien,  or  the  prionty  of  the 
lien  securing  the  debt  owed  to  or 
insurnd  by  FmHA  if  the  deh<  Instrument 
provides  that  FmHA  may  vouciier  the 
account  to  protect  its  hen  or  »e*;unty 
The  State  Director  must  determine  that 
authodiing  ■  protective  advance  ii  in 
the  t)est  interest  of  the  government  Fof 
insuranc  p.  fm^tors  such  as  the  amount  of 
advance,  occupancy  of  the  structure 
vulnerability  to  damage  and  present 
value  of  the  structure  and  contents  wiH 
be  considered 

(2)  f»n)tective  advan<.es  are 
1  onsiderf-d  due  and  payHt)le  when 
lulvanted    Advances  In-tir  tnterfnt  at  thi- 
rale  »pecifie<l  in  the  most  r»'(  ent  debt 
ipstrunienl  aulhonring  such  an  advano- 

I  ))  Protective  advances  are  nul  to  t»e 
•  sed  Hit  a  Hutistltule  for  a  loan 

|4|  Voui  hers  are  prt-part'd  in 
d(  lorddiK  e  with  nppln  at'li-  pn><:edure» 
tet  forth  III  KmHA  Inslrui  tionn  2iV.4  A 
and  a):!4-P  IrtVrtilablf  in  hii\  KniHA 
ofTio-t 

(f)  ^>,  :,-'.. nation  of aeiunty   Wtien  a 
UirrMwer  reijiiesls  FniH.A  lo  subordinate 
<i  sei  urity  inHlninienl  '*o  thai  unolher 

,1  editor  or  lender  lan  refuwim  r   extend 
'I'.imorti/e   or  increaae  the  ainounl  of  a 
pnor  lien.  J>e  on  panty  with,  or  place  a 
lien  ahead  of  the  FmHA  lien    it  will 
Hwlimit  ii  wrilten  re(|Uf(tt  lo  ll;f  lervuinu 
office  rt!t  provided  U-low    For  purposen 
of  this  siibpart.  sutiordin-ition  is  defined 
to  in<  lude  cases  where  a  parity  security 
(•osition  iH  being  considen^l 

(  1  I  l.>'iirnu     rhf  fiillowinK 
reijulrrmentH  niiinl  iiormally  l>e  met 

(i)  The  r»'i)iieHl  must  t)e  for 
HiilHirdinatiiin  of  a  specifu,  uminint  of 
the  FmHA  indebtedness   and  the 
iirnoiuil  must  !»■  wilhin  th»'  approvtil 
officiai'ii  authority  as  set  forth  in 
tx.hibll«  A,  B,  and  C  o/  Subpart  A  of 


Purt  1901  of  this  chapter  (available  in 
any  FmHA  ofPicej 

(iij  It  must  be  determined  that  the 
tM)rrower  cannot  refinance  its  FmHA 
debt  m  accordance  with  Subpart  F  of 
Part  1951  of  this  chapter 

(111)  The  transaction  will  further  the 
purjioses  for  which  the  FmHA  loan  was 
made,  not  adversely  affect  the 
t>orrower  s  d»'bl  paying  at)ility  and 
result  in  the  F'mHA  debt  being 
ade<juaU'ly  secured 

(Iv)  The  terms  and  conditions  of  the 
pnor  lien  will  be  such  that  the  borrower 
can  reasonably  be  expe<  led  lo  meet 
them  as  well  as  the  requin-ments  of  all 
other  debts 

(v)  Any  prviposfd  development  work 
will  be  planned  and  ptTformed 
according  to  (  1942  18  of  Subpart  A  of 
Pan  1»42  of  this  chapter  or  in  a  manner 
directed  by  the  creditor  which 
rea«onably  attains  the  objectives  of  that 
sectioa, 

(vi)  All  contracts  pay  estimates,  and 
change  order*  wiJl  be  reviewed  and 
concurred  in  by  the  State  Director 

(vii)  In  cases  involving  land  purchase, 
the  FmHA  will  obtain  a  mortgage  on  the 
purrJiased  land 

(viii)  When  the  tranBactioo  involves 
more  than  HO.OOO  or  the  approval 
ofTlciai  consider*  it  ne<:e»aary,  a  present 
markel  value  appraisal  report  will  be 
obtained  flowever.  a  new  report  need 
not  t)e  obtained  if  there  is  an  appraisal 
re[>or1  nul  over  one  year  old  which 
p«TmiI»  a  prop«fr  determination  of  the 
present  market  value  of  the  total 
property  after  the  transaction. 

jix)  The  proposed  h(  tion  must  not 
change  the  nature  of  the  borrower  g 
activities  so  as  to  make  it  ineligible  for 
FniH.-\  loan  assistance 

|x)  NjM^essary  consent  and 
sub<irdin«tion  of  all  other  ouLntanding 
security  interests  must  be  obimned. 
(xi)  For  Indian  Tribes  .inil  Inbal 
(;orporrttion.t,  loan  funds  vmII  mil  be 
used  for  any  purpose  that  will  contriliute 
lo  excessive  erosion  of  highly  erodible 
l.ind  or  lo  the  conversion  of  wetlands  to 
pro<Jiii-e  ijn  agruullural  inmniodity  <is 
further  expLiincd  in  Fnhibit  M  of 
Subpart  (^  of  Purt  194<i  of  this  chapttT 
Ihis  reijuirement  will  l>e  monitored 
throughout  the  tenii  of  Ihe  lo.in 

\1]  Aalhiintirs    Propos.iLs  not  met'liiig 
one  or  more  of  the  rttKi\e  reguirements 
will  be  submitted  to  the  Adnimistrator 
Attention  (appropriate  program  division) 
for  pnor  concurrenie    ,'\11  other 
proposals  may  be  approved  by  the 
offii  iril  with  loan  appnivdl  authonty 
under  Subpart  A  of  Part  19U1  of  this 
ihapler 

(J)  /Vi >««•»■.< fnv  The  case  file  is  to 
include 


(i)  The  borrower's  wntten  request  on 
Form  FmHA  465-1,  "Application  for 
Partial  Release.  Subordination  or 
Consent,    if  appropriate,  or  in  other 
acceptable  format.  The  request  must 
contain  the  purpose  of  the 
subordination,  exact  amount  of  money 
or  proptirty  involved,  descnption  of 
security  property  involved;  type  of 
sec  unty  instrument:  name,  address,  line 
of  business  and  other  general 
information  pertaining  lo  the  party  in 
favor  of  which  the  request  is  made:  and 
other  pertinent  information  to  evaluate 
the  need  for  the  request; 

(ii)  Current  balance  sheet: 

|iii)  If  development  work  is  involved, 
an  operating  budget  on  Form  FmHA 
442-7.  "Operating  Budget."  or  similnr 
form  which  projects  income  and 
expenses  through  the  first  full  year  of 
operation  following  completion  of 
planned  improvements;  or  if  no 
development  work  is  Involved,  an 
income  statement  and  budget  on  Form 
FmHA  442-2.  'Statement  of  Budget. 
Income,  and  Equity,"  schedules  1  and  2. 
or  similar  form. 

(iv)  Copy  of  proposed  security 
instrument: 

(v)  Appraisal  report,  when  applicable; 

(vi)  OGC  opinion  on  the  request; 

(vu)  Exhibit  A  of  this  subpart 
(available  m  any  FmHA  office), 
appropriately  completed. 

(viii)  Appropriate  environmental  . 
review:  and 

(ix)  Any  other  necessary  supporting 
information 

(4 1  Ch>sttiii  All  requests  for 
subordination  will  lie  closed  according 
to  instructions  from  the  Office  of  the 
Ceneral  C;ounsel  (OCCI  except  those 
which  rtffcrl  only  chattel  liens  other 
than  pledges  of  revenue   FmHA  s 
consent  on  Form  FmHA  4H,'>-1  will  be 
signed  concurrently  wilh  Form  FmHA 
4U1-2     Subordination  b\  the 
(iovemment.    when  applicable 

(g)  RfumorlJ/.atJin!  —  {\]  SUitr  Director 
Aiitht'mation  The  Slate  Director  is 
aulht  •  /ed  to  approve  reamortization  of 
dcliijueiit  loans  which  cannot  be  tiroimsht 
current  within  one  year  while 
maintaining  a  reasonable  reserve  when 
all  of  the  following  condituins  exist 

|i|  The  debt  to  be  reamortized  does 
n<il  exceed  the  Slate  Director  s  loan 
approva!  authorization. 

Ill)  The  borrower  has  demonslraleil 
for  at  least  one  year  by  actual 
performance  or  has  presented  a  budget 
which  clearly  indicates  thai  il  is  able  to 
mert  the  proposed  payment  schedule, 
and 

(ri|  There  is  no  extension  of  lh<  final 
maUinty  dale 


(2)  Requests  Requiring  National 
Office  Approval  Reamortization 
requests  not  meeting  the  above 
requirements  may  be  reamortized  writh 
prior  approval  of  the  National  Office. 
Requests  forwarded  to  the  National 
Office  will  contain  the  case  file, 
including: 

(i)  Current  budget  and  cash  flow 
prepared  on  Form  FmHA  442-2. 
schedules  1  and  2,  or  similar  form; 

(ii)  Current  balance  sheet; 

(iii)  Current  income  statement 

(iv)  Exhibit  A  of  this  subpart, 
appropnately  completed; 

(v)  form  FmHA  1951-33. 
"Reamortization  Request,"  completed  in 
accordance  with  S  1951.207(g)(3)(i)  of 
this  subpart  when  applicable;  and 

(vi]  Any  other  necessary  supporting 
information. 

(3)  Processing,  (i)  Reamortization  of 
loans  secured  by  notes  and  mortgages 
will  be  accomplished  through  the  use  of 
a  new  evidence  of  debt  unless  OGC 
recommends  that  the  tenns  of  the 
existing  document  be  modified  throu^ 
the  use  of  Form  FmHA  1951-33,  if  legally 
adequate,  or  otherwise  through  the  use 
of  another  appropriate  form.  Ordinarily 
the  entire  note,  including  principal  and 
interest,  is  reamortized.  Accrued  interest 
will  be  at  the  original  rate. 

(ii)  Loans  secured  by  bonds  or  notes 
with  other  than  real  or  chattel  security 
pledged  lo  PmHA  may  be  reamortized 
using  procedures  which  are  acceptable 
to  the  State  Director  and  legally 
permissible  under  State  statutes  in  the 
opinion  of  the  borrovifer's  counsel  and 
the  OGC.  The  procedure  may  include  a 
new  debt  instrument  or  agreement  for 
the  total  PmHA  indebtedness  including 
the  delinquency,  or  a  new  debt 
instrument  or  agreement  whereby  the 
borrower  agrees  to  repay  the 
delinquency  plus  interest  at  the  original 
bond  rate  over  an  established  period. 
When  reamortization  of  a  delinquent  or 
problem  loan  secured  by  a  bond  cannot 
be  perfected  by  issuing  a  new  debt 
instrument  due  to  State  statutes,  or  the 
cost  of  preparation  and  closing  is 
prohibitive,  a  rescheduling  agreement. 
Exhibit  H  of  this  subpart  (available  in 
any  FmHA  office),  may  be  used.  When 
legally  permissible  and  administratively 
acceptable,  the  total  outstanding 
principal  and  interest  balances  should 
be  reamortized  rather  than  only  the 
delinquent  amount, 

(iii)  When  a  new  debt  instrument  or 
agreement  for  only  the  delinquency  is 
used,  a  copy  will  be  sent  to  the  F'inance 
Office  after  execution.  In  cases  where 
serKil  bonds  are  used  as  evidence  of 
security,  Ihe  original  serial  bond(s)  will 
be  submitted  to  the  Finance  Office.  A 
new  loan  number  will  be  assigned  to  the 


amortized  delinquent  amount.  The 
borrower  will  be  required  to  pay  the 
amount  due  on  the  amortized  delinquent 
amount  plus  regular  scheduled 
installments  on  the  loan.  Section  1942.19 
of  subpart  A  of  Part  1942  of  this  chapter 
applies  to  any  new  bonds  issued  unless 
precluded  by  State  statutes  or  an 
exception  is  approved  by  the  National 
Office.  The  agreement  will  contain: 

(A)  The  amount  delinquent,  which 
must  equal  the  total  delinquency  on  the 
account,  the  unpaid  principal  on  any 
advance,  and  the  accrued  interest  on 
any  advance  through  the  date  of 
reamortization,  less  interest  payments 
credited  on  the  advance  account: 

(B)  The  effective  date  of  the 
reamortization; 

(C)  The  number  of  years  over  which 
the  delinquency  will  be  amortized; 

(D)  The  repayment  schedule,  and 

(E)  The  interest  rate. 

(iv)  When  a  new  instrument  or 
endorsement  is  executed,  an  amortized 
payment  or  principal  and  interest 
payment  closely  approximating  equal 
installments  of  principal  and  interest 
will  be  due  on  the  next  scheduled  due 
date.  Deferment  of  interest  and/ or 
principal  payments  is  not  authorized 
New  instruments  or  endorsements  are 
handled  as  follows: 

(A)  Notes  and  endorsements.  The 
original  of -a  new  note,  or  any 
endorsement  required  by  OGC  is  to  be 
attached  to  the  existing  note,  filed  in  the 
servicing  office,  and  retained  by  FmHA 
until  the  account  is  paid  in  full  or 
otherwise  satisfied.  A  copy  will  be 
forwarded  to  the  Finance  Office. 

(B)  Bonds.  Since  State  statutes  vary 
regarding  reamortization  of  bonds,  each 
State  Office  will  work  closely  with  OGC 
when  bonds  are  involved.  If  State 
statutes  do  not  require  the  release  of 
existing  bonds,  they  will  be  retained 
with  the  new  bond  instrument  or 
agreement  in  the  FmHA  office 
authorized  to  store  such  documents.  If 
State  statutes  require  release  of  existing 
bonds,  the  exchange  will  be 
accomplished  by  the  District  Director, 
and  the  new  bond  and/or  agreement 
will  be  retained  in  the  appropriate 
office. 

(v)  When  a  new  debt  instrument  or 
agreement  is  required,  a  separate  new 
instrument  will  be  requi-f-ed  for  each 
loan  being  reamortized. 

(\i)  Reamortizations  will  be  perfected 
in  accordance  with  OGC  closing 
instructions. 

(vii)  When  debt  instruments  are  being 
modified  or  new  debt  instruments 
executed,  bond  counsel  or  local  counsel, 
as  appropriate,  must  provide  an  opinion 
indicating  any  effect  on  FmHA's 
security  position.  The  FmHA  approval 


official  must  determine  that  the 
government's  interest  wnll  remain 
adequately  protected  if  the  security 
position  will  be  affected. 

(h)  Third  party  agreements  The  State 
Director  may  authorize  ail  or  part  of  a 
facility  to  be  operated,  maintained  or 
managed  by  a  third  party  under  a 
contract,  management  agreement, 
written  lease,  or  other  third  party 
agreement  as  follows: 

(1 )  Leases — (i)  Lease  of  all  or  part  of  a 
facility-  (except  when  liquidation  action 
is  pending/.  The  State  Director  may 
consent  to  the  leasing  of  all  or  a  portion 
of  security  property  when  the  loan  is  not 
a  problem  loan  and  when: 

(A)  Leasing  is  the  only  feasible  way  to 
provide  the  service  and  is  the  customary 
practice  as  required  under 

S  1942.17(b)(3)  of  Subpart  A  of  Part  1942 
of  this  chapter. 

(B)  The  borrower  retains  ultimate 
responsibility  for  operating,  maintaining. 
and  managing  the  facility  and  for  its 
continued  availabibty  and  use  at 
reasonable  rates  and  terms  as  required 
under  S  1942.17(b)(3)  of  Subpart  A  of 
Part  1942  of  this  diapter.  The  lease 
agreemenl  must  clearly  reflect  sufficient 
control  by  the  borrower  over  the 
operation,  maintenance,  and 
management  of  the  facility  to  assure 
that  the  borrower  maintains  this 
responsibility; 

(C)  The  lease  agreement  should 
contain  provisions  prohibiting  any 
amendmenU  to  the  lease  or  any 
subleasing  arrangements  without  pnor 
vkrritten  aj^uoval  frofn  FmHA; 

(D)  NondiacriminalioD  requirements 
must  be  contained  in  the  lease  document 
as  set  forth  in  §  1951.204  of  this  subpart 
and 

(E)  The  lease  should  contain  a 
provision  which  recognizes  FmHA  as 
lienholder  on  the  subject  facibty  and  as 
such  the  lease  is  subordinate  to  the 
rights  and  claims  of  FmHA  as 
lienholder. 

(F)  Lease/purchase  arrangements  are 
not  pennissibie  except  as  set  forth  in 

§  1951.212  of  this  subpart 

(ii)  Lease  of  all  or  part  of  a  facility 
(pending  liquidation  action).  The  State 
Director  may  consent  to  the  leasing  of 
all  or  a  portion  of  security  property 
when: 

(A)  The  lease  will  not  adversely  affect 
the  repayment  of  the  loan  or  the 
Government's  nghts  under  the  security 
or  other  instruments; 

(B)  The  State  Director  has  determined 
that  liquidation  will  likely  be  necessary 
and  the  lease  is  necessary  until 
liquidation  can  be  accomplished: 

(C)  Leasing  is  not  an  alternative  to.  or 
means  of  delaying,  liquidation  action. 
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iDI   Ihr  U-.isr  .iinl  iinr  of  rtiiy  pro*  »•»•(!* 
frtim  Ihf  lf.iN«'  'Aili  fiirth»-r  lh«-  cit>i«"'  'iv 
of  th«-  lixin. 

IK)  KlMllfll   llUtlllir   lit   .IHNIKf  f<l   I" 

^n\^l^  m  Hti  rtmoiiril  xii(fici»vii  In  m.ikr 
r>-nultU  (iiiyiiifiits  i>ii  tiic  Uuif  .iml 

(.p»TMlf  tliul  nirtllllrtlll  Ihr  ftl(  ili'V    ul   Ifii 

NiK.h  p.iynirnts  nrv  otherwise 
rtilr^urflely  »^;urv<l   <tiiil 

t«'rn>»»»T  fiiui  !•  not  ihHrtdv.Hil.ntt-oin  to 
thp  (r<)Vfmni«-(>l 

((;)  If  fi)rtn,U»»ul>r  rt(  linri  h.ii  Ixrn 
.ippmvml  unii  thr  (  H«r  had  t»*^n 
iubmillfrd  to  CX.C.  um»««l  '"  ^*'<***'  ""'^ 
u»«  of  procffdii  will  f>e  «rantfd  only 
with  (HiC  »  concurreiw:*' 

[\{]  The  l*f<i»«  ihttll  not  fxc.in-d  a  on*" 
>ear  p«ti(k1   The  profxrty  nmy  not  b« 
under  leiiM  morw  than  two  consecutive 
year*  without  «uthoni«tion  fnxn  (he 
NHtiontil  CKflc*  l>oiig  tcnii  leawm  may 
t>«  apprxived.  with  pnor  authonxatum 
frt>ra  the  Nationnl  Offltx*.  if  n*>«r(»««ry  to 
rniiure  the  continuation  of  »«rvlces  for 
which  the  loan  wa«  m«d«  and  if  other 
wrviciriw  option!  contained  In  th4i 
•ul)p«rt  have  b«f«n  determined 
irmpprt)priate  for  iervicing  the  loan. 

I  III  I  SfintfmJ  Imises  Unlew  liquidation 
Is  pendlnjt.  the  Slate  I)tr«<:tor  is 
authonzwl  to  approve  mlnerul  leaaea 
when 

(A)  The  ^e»»♦^e  ajptH-t  or  i*  Iwble 
without  any  a«re«nienL  to  pay  ad^mmte 
c«>mp«n««tlon  for  any  daniax"  to  the 
r««l  estate  iurface  and  impnuemeiit* 
l)nma)(«  compenaatliKi  will  ^x•  aii«i/rn«-d 
to  KniHA  or  the  pnor  henholder  by  the 
uae  of  Korm  FmMA  4*3- 1ft.     AmMKTiment 
of  Inrome  fn>oi  Real  f-Jlale  Security,    or 
iilher  appropriate  inatrumi-nt. 

(B)  Royalty  paymenii  are  ade<^u<ite 
and  are  a»»inned  to  KmHA  on  Konn 
PmMA  44.^  1«  in  an  amount  dtMt^rniinml 
hy  the  State  Dirw  tor  to  t>«  adr^nialc  I" 
pnilert  the  fovemment  •  »nler«»l. 

(C)  All  or  •  portion  of  delav  rental* 
■  nd  lH)riii«  payments  may  l>«  assifnwl 
on  Form  KmHA  443-  Irt  if  n.-e^W-d  for 
prt)le<-llon  of  the  C^ivrnmitiil  s  liilrrrst. 

(1)1  The  leasa.  tubordlnafloii.  or 
ainaeni  form  is  acu:eptabl«  to  (X;(l.  and 

(F.)  l"he  lease  will  not  intcrfiri-  with 
the  purp<)»«"  for  whirh  |K«>  Uxm  or  «rant 
was  maite 

(K)  When  ^mH.^  looHrn!  is  r»"^iiiret1. 
the  borrower  will  c  omplrtr  .ind  submit 
Form  FmHA  4<VS  1    l"hr  lorrii  will 
Inrlude  the  terms  of  thr  prtifMUM^I 
aKreetiH-nl  and  sp«<ify  the  use  of  all 
prt><e«»ds   ini  lii(lin»j  wny  to  f>^  rvUased 
to  the  ^>«>rniw»'r 

(2)  Kltirujtft'irn'nl    Ixo-*- '/'«•"(* 
Man«n««men<  agreement!  should  c»>ntrtin 
the  minmium  suKjiesled  coolonts 
i;«inlainml  In  (iuide  Z4  of  Pnrt  ItHi 
Hufjpart  A  ol  thu  chapler  lavailable  In 
any  FmMA  offli)*!- 


I  n  \ffilnitiiin  Xi^rt-^mcnts   An 
-iffilirttion  aureemj-nt  b«Mwcen  thf 
Uirniwcf  i\ni\  a  third  ('.irty  m«y  be 
upproM'd  by  the  StrtU-  Dirvi  lor,  with 
(JH'iV.  concurrence  if  it  pnividj's  for 
sharrd  strrvirps  Ix'twccn  the  purtich  and 
iUk-h  not  rt,'»ult  m  (  hangei  to  lh»' 
IwirTower's  le-sal  orv(ii\izi<ti(inHl  «tru(  ture 
whii.h  would  rf5uli  in  its  k)«s  of  control 
over  tt.n  aasets  and/or  over  the 
optTHtion.  nian8H«!ment.  and 
maintenance  of  th«  facility  to  the  extent 
th.it  It  cannot  <  arr>  out  its 
r»-sponsibilities  as  set  forth  in 
}  \mz  17(bK3)  of  Subpart  A  of  Part  1942 
of  this  chapter  However,  affdiation 
u«n't'nienta  which  result  in  a  lo»s  of 
Ixirrowfr  control  may  be  approved  with 
prior  con(  urrence  of  the  Admirustrator  if 
the  loan  i»  reclHSSified  as  a  nonprogram 
lo«n  and  the  borrower  is  notiHed  that  it 
IS  no  lon^r  eligible  for  any  proj(ram 
l)enerit.  Requests  forwarded  to  the 
Administrator  will  cortain  the  case  file, 
tha  proposed  affiliation  agrfrement.  and 
necessary  supporting  information 

(4)  Pwcfsstpfi  The  consent  of  other 
lienholder!  will  be  o*»Jaim?d  when 
requirwi.  When  National  OiTwjt 
approval  is  required,  or  if  the  State 
Director  wishes  to  have  a  transaction 
reviewed  prior  to  approval,  the  case  file 
will  be  forwanU-d  to  the  National  Office 
and  wiU  include 

(i|  A  copy  of  the  propoaed  agre«n»ent 
(il)  K*hibil  A  of  this  subpart 
(available  m  any  FmMA  offjcel. 
Mpt)n>pnatply  (;«implctetl 

(ill)  Any  other  n«-ceRsary  supporting 
Information 

(i)  Chcingfn  ir  H«rn<*%rr'i  Uyal 
OryfwitaUoi}  (1)  The  Stale  l)irw:tor  may 
appnive.  with  CKXTs  cimcurrence. 
changes  in  a  recipient  s  lesal 
organiiation.  ini  ludtng  rt-visions  of 
articles  of  incorp<irBtion  or  charter  and 
bylaws,  when 

(1)  The  change  dix-s  not  provide  for  a 
sole  memlter  type  of  organiration. 

(II)  The  iKirrower  retaiiui  contml  over 
Its  asaets  and  over  the  operation. 
manHgf>ment.  »i^  maintenance  of  the 
facility,  and  cxmlinue!  to  carry  out  its 
rfsjvoosibilities  as  s«»t  forth  in 
I  l«Z.r(bK3)  of  Satipart  A  of  Piirt  1942 
of  this  chapter  and 

(ill)  The  kiomiwer  retains  significant 
Ux-.al  tics  with  the  rural  conirnunity 

(2)  The  Suite  I)irf<  tor  may  approve, 
with  pnor  c*incurrefue  of  the 
.•\dminislrator  change*  in  a  rtn  ipieiil  s 
l«Tjal  or>janixflti<in  which  result  in  a  sole 
memt»«'r  type  of  organization,  or  any 
other  change  which  results  in  a 
rwcipient  s  loee  of  control  over  its  ussets 
and/ or  tbe  operatiotv  manag«'menl  and 
mainianance  of  the  facility,  provided  all 
of  the  fr>ilowing  have  beeti  ot  will  be 
met. 


(i)  The  change  is  m  the  best  interest  of 
the  Government, 

111)  Ihe  Slate  Director  delcrmmes  and 
do(  uments  that  other  servicing  options 
under  this  subpart,  such  us  sale  or 
trHHsfer  and  assumption,  have  l>een 
explored  and  are  not  feasible: 

(m|  The  loan  is  classified  as  a 
nonprogram  loan. 

(iv)  TTie  borrower  is  notified  that  it  is 
no  longer  eligible  for  any  program 
benefits,  but  will  remain  responsible 
under  the  loan  agreement;  and 
(v)  Pnor  concurrence  of  the 
Administrator  is  obtained.  Requests  will 
be  forwarded  to  the  Administrator 
Attention  (appropnate  program 
division),  and  will  include  the  case  file. 
Exhibit  A  of  this  subpart  (available  in 
any  FmHA  office),  appropnately 
completed,  the  proposed  changei;  OGC 
comments;  and  any  other  necessary 
supporting  information. 

())  Membership  liability  As  a  loan 
approval  requirement,  some  borrowers 
may  have  special  agreements  with 
memlH;rs  for  the  purchase  of  shares  of 
slock  or  for  payment  of  a  pro  rata  share 
of  the  loan  in  the  event  of  defauK.  or 
they  may  have  authonty  in  their 
corporate  instruments  to  imake  s{>ecial 
assessments  in  that  event.  Such 
agreements  may  be  referred  to  as 
individual  liability  agreements  and  may 
be  assigned  to  and  held  by  FmllA  as 
additional  security  In  other  cases  the 
borrower's  note  may  be  endorsed  by 
individuals  The  liability  instruments 
will  be  serviced  m  a  manner  Indicated 
by  their  contents  sikI  the  advice  of  OGC 
to  adequately  protect  FmHA's  Interest. 
Servicing  actioiis  necessary  due  to  such 
provisions  wUl  be  noted  on  Form  FmHA 
1905-10.  "Management  System  Card — 
Association  " 

(k)  Other  security  Other  security  such 
as  collateral  assignments,  water  stock 
certificates,  notices  of  lienholder 
Interest  (Bureau  of  Land  Management 
grazing  permits)  and  waivers  of  grazing 
pnvileges  (Forest  Service  grazing 
permits)  will  be  serviced  to  protect  the 
interest  of  FmHA.  and  in  compliance 
with  any  special  servicing  actions 
developed  by  the  Stale  Director  with 
OtX'.  assiittance.  Evidence  of  the 
security  will  be  filed  in  the  servicing 
office  case  file  Necessary  servicing 
actions  will  he  noted  on  Form  FmffA 
190^10 

( I )  Correcting  errors  in  security 
inslrjm0nl3.  Land,  buildings,  or  chattels 
included  in  a  mortgage  through  mutual 
mistake  may  be  released  from  the 
mortgage  by  the  Slate  Director  when 
substantiated  by  the  factual  situation. 
Tlie  release  is  contingent  on  the  State 
Director  determining,  with  OGC  advice. 


that  the  property  was  included  due  to 
mutual  error. 

(m)  Environmental  requirements. 
Servicing  activities  such  as  transfers, 
assumptions,  subordinations,  sale  or 
exchange  of  security  property,  and 
leasing  of  security  will  be  reviewed  for 
compliance  with  Subpart  G  of  Part  1940 
of  this  chapter.  The  appropriate 
environmental  review  will  be  completed 
prior  to  approval  of  the  servicing  action. 
When  National  Office  approval  is 
requu^d,  the  completed  environmental 
review  will  be  included  with  other 
information  submitted. 

(n)  Refinancing  requirements.  In 
accordance  with  the  CONACT,  FmHA 
requires  that  if  at  any  time  it  shall 
appear  to  the  Government  that  a 
borrower  is  able  to  refinance  the 
amount  of  the  indebtedness  then 
outstanding,  in  whole  or  in  part,  by 
obtaining  a  loan  for  such  purposes  from 
responsible  cooperative  or  private  credit 
sources,  at  reasonable  rates  and  terms 
for  loans  for  similar  purposes  and 
periods  of  time,  the  borrower  will,  upon 
request  of  the  Government,  apply  for 
and  accept  such  loan  in  sufficient 
amount  to  repay  the  Government  and 
will  take  all  such  actions  as  may  be 
required  in  connection  with  such  loan. 
Applicable  requirements  are  set  forth  In 
Subpart  F  of  this  Part  1951. 

(o)  Unauthorized  financial  assistance. 
Subpart  O  of  Part  1951  of  this  chapter 
prescribes  policies  for  servicing  the 
loans  and  grants  covered  under  this 
subpart  when  it  is  determined  that  a 
borrower  or  grantee  was  not  eligible  for 
all  or  part  of  the  financial  assistance 
received  in  the  form  of  a  loan,  grant, 
subsidy,  or  any  other  direct  fmancial 
assistance. 

S1951.2M    Uqutdation  of  security. 

When  the  District  Director  believes 
that  continued  servicing  will  not 
accomplish  the  objectives  of  the  loan,  he 
or  she  will  complete  Exhibit  A  of  this 
subpart,  and  submit  it  with  the  District 
Office  file  to  the  State  Office.  If  the 
State  Director  determines  the  account 
should  be  liquidated,  he  or  she  will 
encourage  the  borrower  to  dispose  of 
the  FmHA  security  voluntarily  through  a 
sale  or  transfer  and  assumption,  and 
establish  a  specified  period,  not  to 
exceed  180  days,  to  accomplish  the 
action.  If  a  transfer  or  voluntary  sale  is 
not  carried  out.  the  loan  will  be 
liquidated  according  to  Subpart  A  of 
Part  1955  of  this  chapter. 

S  1951 J09    Sate  or  exchange  of  eecurfty 
property. 

A  cash  sale  of  all  or  a  portion  of  a 
borrower's  assets  or  an  exchange  of 


security  property  may  be  approved 
subject  to  the  conditions  set  forth  below. 

(a)  Authorities.  (1)  The  District 
Director  is  authorized  to  approve 
actions  under  this  section  involving  only 
chattels. 

(2)  The  State  Director  is  authorized  to 
approve  real  estate  transactions  except 
as  noted  in  the  following  paragraph. 

(3)  Approval  of  the  Adininistrator 
must  be  obtained  when  a  substantial 
loss  to  the  Government  will  result  from 
a  sale,  one  or  more  members  of  the 
borrower's  organization  proposes  to 
purchase  the  property,  it  is  proposed  to 
sell  the  property  for  less  than  the 
appraised  value,  or  the  buyer  refuses  to 
assume  all  the  terms  of  the  Grant 
Agreement.  It  is  not  FmHA  policy  to  sell 
security  property  to  one  or  more 
members  of  the  borrower's  organization 
at  a  price  which  will  result  in  a  loss  to 
the  Government. 

(b)  General.  Approval  may  be  given 
when  the  approval  offlcial  determines 
and  documents  that: 

(1)  The  consideration  is  adequate: 

(2)  The  release  will  not  prevent 
carrying  out  the  purpose  of  the  loan; 

(3)  The  remaining  property  is 
adequate  sectuity  for  the  loan  or  the 
transaction  will  not  adversely  affect 
FmHA's  security  position; 

(4)  If  the  property  to  be  sold  or 
exchanged  is  to  be  used  for  the  same  or 
similar  purposes  for  which  the  loan  or 
grant  was  made,  the  purchaser  will: 

(i)  Execute  Form  FmHA  400-4. 
"Assurance  Agreement"  The  covenants 
involved  will  remain  in  effect  as  long  as 
the  property  continues  to  be  used  for  the 
same  or  similar  purposes  for  which  the 
loan  or  grant  was  made.  The  instrument 
of  conveyance  will  contain  the  covenant 
referenced  in  $  1951.204  of  this  subpart 
and 

(ii)  Provide  to  FmHA  a  written 
agreement  assuming  all  rights  and 
obligations  of  the  original  grantee.  See 
i  1951.214  below  for  additional  guidance 
on  grant  agreements. 

(5]  The  proceeds  remaining  after 
paying  any  reasonable  and  necessary 
selling  expenses  are  used  for  one  or 
more  of  the  following  purposes: 

(i)  To  pay  on  FmHA  debts  according 
to  S  1951.207(a)  of  this  subpart;  on  debts 
secured  by  a  prior  lien;  and  on  debts 
secured  by  a  subsequent  lien  if  it  is  to 
FmHA's  advantage. 

(ii)  To  purchase  or  to  acquire  through 
exchange  property  more  suitable  to  the 
borrower's  needs,  if  the  FmHA-secured 
debt  will  be  as  well  secured  after  the 
transaction  as  before. 

(iii)  To  develop  or  enlarge  the  facility 
if  necessary  tp  improve  the  borrower's 
debt-paying  ability;  place  the  operation 


on  a  sounder  basis:  or  otherwise  further 
the  loan  objectives  and  purposes. 

(6)  Disposition  of  property  acquired  in 
whole  or  part  with  FmflA  grant  funds 
will  be  handled  in  accordance  with  thp 
grant  agreement. 

(c)  Processing.  (1)  The  case  file  will 
contain  the  following: 

(i)  Exhibit  A  of  this  subpart 
appropriately  completed,  except  for 
actions  approved  by  the  District 
Director 

(ii)  The  appraisal  report,  if 
appropriate; 

(iii)  Name  of  purchaser,  anticipati^i 
sales  price,  and  proposed  terms  and 
conditions: 

(iv)  Form  FmHA  196&-6.  "Release 
from  Personal  Liability,'"  including  the 
County  Committee  memorandum  and 
the  State  Director's  recommendation, 
when  a  loss  to  the  Government  w  ill 
result  and  the  Administrator  must 
approve  the  release  from  liability  as 
provided  for  in  S  1951.209(d)(3)  of  this 
subpart  If  the  request  is  favorably 
considered.  Form  FmHA  1965-8  w^ll  be 
retained  in  the  National  Office  until  the 
sale  is  closed.  When  the  State  Director 
notifies  the  National  Office  that  the  sale 
has  been  completed,  the  form  will  be 
executed  and  returned  to  the  State 
Director  for  fiuther  distribution  in 
accordance  with  the  Forms  Manual 
Insert 

(v)  An  executed  Form  FmHA  400-4.  if 
applicable; 

(vi)  An  executed  Form  FmHA  465-1.  if 
applicable:  and 

(vii)  Form  FmHA  460-4, 
"Satisfaction,"  if  a  debt  has  been  paid  in 
full  or  satisfied  by  debt  settlement 
action.  For  cases  involving  real  estate,  a 
similar  form  may  be  used  if  approved  by 
OGC. 

(2)  Releasing  security: 

(i)  The  Disbict  Director  is  authorized 
to  satisfy  or  terminate  chattel  security 
instruments  when  $  1951.209(b)  of  this 
subpart  and  §§  1962.17  and  1962.27  of 
Subpart  A  of  Part  1962  of  this  chapter 
have  been  complied  with.  Partial  release 
may  be  made  by  using  Form  FmHA  460- 
1,  "Partial  Release."  or  Form  FmHA  462- 
12,  "Statements  of  Continuation.  Partial 
Release,  Assignment  etc. 

(ii)  Subject  to  S  1951.209(b)  of  this 
subpart,  the  State  Director  is  authorized 
to  release  part  or  all  of  an  interest  in 
real  estate  security  by  approving  Form 
FmHA  465-1.  Partial  release  of  real 
estate  security  may  be  made  by  use  of 
Form  FmHA  460-1  or  other  form 
approved  by  OGC. 

(3)  FmHA  liens  will  not  be  released 
until  the  appropriate  sale  proceeds  are 
received  for  application  on  the 
Govenmient's  claim.  In  states  where  it  is 
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fmni  th«  li'ndrr  tii  prr»f  ill  t<i  ihc 
rr«  nrtlrr  b)efor»!  rrlr«sln«  ■  fwirli.in  of 
Ihf  l«:u)  fn)m  Ihf  murt«n)j«v  the 
liorniwrr  mu«i  [uiv  «ny  <  'i«'  '"f  [""«'"«•' 
and  liisurttni  i-  <il  ihe  nutc  whilf  in 
Iranml  The  l^slm  i  Pir»M  lor  v*ill  iidvi»r 
the  borrtivvfir  vvh»'n  il  rf(jui'^li  a  pdrlial 
relPHiw  th<«'  1'  niiiiii  prtv  ihfsr  nmls  If 
the  Ix'rrowrr  i»  urmhlr  to  pny  Ihf  rosti 
from  lis  own  fiinits   ihry  m<»y  b«* 
dcdu.  It'll  from  thr  s-iU-  prn<  cf  lis    Ilic 
amouiil  of  Ihf  I  hrtrv^  will  hr  hnnrd  on 
thi"  ulriloniiTit  of  di  liml  Lojtts  furnished 
by  thn  m!»iir»*<l  Irndtr 

Id)  Hflf^nf  'mm  liabihtv  (1)  Wh«'n 
an  h:nHA  dflii  is  paul  in  full  from  thr 
pr<)<  f«viii  of  M  *rtl«   lh«f  ^H)mlw»•^  will  h»- 
rvli'Hued  fn-m  iMluiiiy  by  \\*f  of  Form 
KmHA ims« 

(.:)  Whrn  Srtif  (>rtK»H'd«  «n*  not 
suffii  lenl  to  p«y  thr  KmHA  debt  in  full 
iiiul  rtll  »«<unly  pn>()«Tty  hii»  \wrr\ 
dispom-d  of   the  borrowrr  mny  S« 
relesi'-d  fn)m  hiihility  «xrepl  for 
nonprojirnm  (ind  R<  onomir  O^iportunity 
(:(W)p<»rritiv«»  lo«n»   by  u»«'  of  Form 
FmMA  lOtVV*  if  ihi"  Slrtt«  [)irw<l()r 
dftprmin**  ihnt  Ihr  tximiwnr  d<wt  not 
hiivp  rtf«»<inHbi^  debt  p«yin»  iibdity 
i.oniidnnnjj  U»  •••<'H  und  inrofnr  at  th« 
limi'  of  the  »iil«v  «nd  Ih^  C:<runty 
(;()rnn>itt**r  p»H:omm#»iid»  rfdi'as*  from 
lirtbility  by  ••x»'<  utins  a  irn^mDrandum 
I  oiiirtiniMX  tht-  followuiH  »ltttenn-nl: 

in  our  (ipmiiin  dix*  not  hnvf 
rr.i»oiiMtiln  detil  piiyiim  alxl.'v  !i)  p^V  "^<' 
►  nl/iM.  r  'if  t^r  il»>tit  iif'rr  i  iintiil«nnjl  it» 
iiii«<'ii  .jn.l  ;iii  onir  m  Ih*'  iinm  tii  \hf  tuln   T^r 
twirniwur  hm  .  .nn>wr«l«*l  in  mwxl  («ith    ii»««l 
du«  tlilm«n<;«  l«  m«inl«in  ihr  munty  HH*"!*' 
liiM   «ixl  f)lh«nwi*r  fuifillml  th«  cov«rmiil» 
ini  4d«ni  111  lh«  io*n  to  Lfi«t  L>«>»i  .>f  iii  •t)ilii)r 
rh«rwfur«   w«  rouunniiKul  Ihal  lh«  tmrTDwnr 
lir  rvirM»r<l  Irrrni  h.ilnli'y  upon  'Jlf 
iimiiir'.iin  111  It:!"  •rtie 

I  1|  Subiei  I  It)  iht^  policira.  pnK,*-*!!!!^* 
and  limilaiiont  iwl  forth  m 
I  1U51  21»«il)(<JI  of  '^'»  iubp^irt.  lb«J 
rrli'H'M'  from  Imbilify  may  tx*  ap()rovtHl 

(i|  Ity  lh«-  Stjil*'  l)\rw  lor  when  Iti*- 
tiMlduif  of  ihe  indebt«Hln«"»»  nut  pdid. 
imiudiiiK  print. ipal.  int»"rfat.  tintl  olhHr 
char){»-«.  !•  If»»  than  i50.t«X).  and  v«,h«'n 
the  indfbt«dn«^»a  i»  paid  in  full 

(ni  My  ihf  Atlnunmtralur  when  the 
bal,uu;e  of  ItiH  indf blf.hifsn  nol  paid, 
int  ludinx  prini.ipai    mierf«l  uiul  ulher 
I  h.irxva    m  S.'><),()«li)  or  aiorc 

i  1941  210     Tranefef  Of  ••cortty  aod 
•Asufnptlon  of  toen*. 

(.il  Ci-i't'm:  il  It  FmilA  policy  to 
apprnvf  iruiisfiTi  nnd  d.HsumpllonB  to 
tran»lfrff»  whu  h  will  coiitinuf  ihe 
onxinal  purpoHf  of  ihc  loan  in 
,11  I  ordani  ••  with  ihf  following  tind 
■*p«'(  ific  rrtiuiremrnts  relating  to  cliRibli' 
tttid  inclisibU'  b<irTowcr»  %e\  forth  b«d(>w 


(1|  The  present  fwrrower  is  unable  or 
unwilling  to  acrnmpllsh  the  objectives 
of  the  loan 

[Z]  The  transfrr  will  nol  l>e 
ditadvanlaget^us  to  the  (i<ivpmmcnl  or 
rtdv.TSfly  rtffci  I  either  FmH,^  ■  security 
poHiiion  i>r  Ihe  FmHA  prDKTflm  in  the 
iirva 

I  )  I  Transfers  to  elijjible  applii  ants  will 
■-1-.  five  preference  .wer  transfers  to 
iiifliHible  appliranls  if  recovery  to 
FniHA  IS  nol  less  than  it  would  be  if  the 
transfer  were  lo  an  inelif?ible  applicant 

141  if  Ihe  FmHA  debt|s|  exceed  the 
present  marWel  value  of  the  security  as 
deU'rniineri  by  the  Slate  Director  the 
transferee  will  assume  an  amount  at 
U-rtst  e()ual  to  the  present  market  value 

|5)  If  the  transfer  and  assumption  is  to 
one  or  more  members  of  the  borrower  s 
oHJanization.  there  must  not  be  a  lost  lo 
the  government 

|tj)  FmMA  I  oncun  m  plans  for 
disposition  of  funds  in  the  traasferor  s 
debt  service,  reserve   operation  and 
niaintenance.  and  any  other  project 
account,  including  supervised  bjtnk 
accounts 

r)  When  the  property  lo  !>« 
transferred  is  to  be  used  for  the  same  or 
similar  purposes  for  which  the  loan  was 
made,  the  lran*feree  will  execute  Form 
FmMA  4t)0-4  to  continue 
n(jndiscnmination  covenants  and 
provide  to  FmlLA  a  written  certification 
assuming  all  terms  of  the  Grant 
Axn-enient  executed  by  the  transferor. 
All  instruments  of  ciKiveyance  will 
contain  the  covenani  n-ferenced  in 
}  m51  204  of  this  subpart. 

(fl)  This  subpart  does  nol  preclude  the 
transfemr  from  n-ceivinji  equity 
payments  when  the  full  amount  of  the 
FmllA  debt  is  assumtni  However, 
equity  payments  will  nol  be  made  on 
more  favorable  terms  than  those  on 
which  the  balance  of  the  FmH.A  debt 
will  be  paid 

(M)  Transferees  must  have  the  atillity 
lo  pay  Ihe  FniMA  debt  as  pnwided  in 
the  assumption  aKreenienI  and  the  leyal 
(  aprti  ily  lo  enter  into  the  lonlrni  t   The 
applicant  will  submit  a  current  balance 
Hhe«'t  u»inj<  Form  FmM.^  442-3    "Haldnce 
Sheet,'    and  hudjjel  >ini\  ca.nh  flow 
information  usin^  Form  FmH.^  442-2, 
"Stdlemen'  of  Hiuixel    liu  onie   and 
Equity."  or  similar  forms  For  ineligible 
applirants  such  information  may  l>e 
siipplcmenied  by  a  crviiil  report  from  an 
laiiependeni  source  or  verified  by  an 
independent  i  "rtified  public  aicountant 

(101  For  puri,)oses  of  this  subpart 
transfers  lo  eligible  applicants  will 
1111  hide  mergers  and  consolidations 
Mergers  occur  vshen  two  or  more 
I  orporafions  combine  in  surh  a  manner 
that  only  one  remains  in  existence  In  a 
1  onsolidalion.  two  or  more  rorp<irations 


combine  to  form  a  new    (    nnolidated 
corporation,  with  a!l  of  'he  onfjinal 
cor^iorations  ceasing  to  exist  In  both 
mergers  and  consolidations,  the 
surviving  or  emerging  corporation  lakes 
the  assets  and  assumes  the  liabilities  of 
the  corporationfs)  which  ceased  to  exist. 
Such  transactions  must  be  distinguished 
froni  transfers  and  assumptions,  m 
which  a  transferor  will  not  necessaniy 
go  out  of  existence  and  the  transferee 
will  not  always  take  all  assets  or 
assume  all  liabilities  of  the  transferor. 

1 11 1  A  current  appraisal  report  to 
establish  the  present  market  value  of  the 
security  will  be  completed  m 
accordance  with  |  1»51  205(c)  of  this 
Bubfwrt  when  the  full  debt  is  not  being 
a.ssumed, 

(121  There  must  be  no  lien,  judgement. 
or  similar  claims  of  other  parties  against 
the  FmHA  secunty  being  transferred 
unless  the  transferee  is  willing  to  accept 
such  claims  and  the  FmHA  approval 
official  determines  that  they  will  nol 
prevent  the  transferee  from  repaying  the 
FmMA  debt,  meeting  all  operating  and 
maintenance  costs,  and  maintaining 
required  reserves.  The  wntten  consent 
of  any  other  lienholder  will  be  obtained 
where  required. 

(b)  Authorities.  The  State  Director  is 
authonied  to  approve  transfers  and 
assumptions  of  FmHA  loans  in 
accordance  with  the  provisions  of 
paragraphs  (c)  and  (d)  of  this  section, 
except  for  the  following,  which  require 
pnor  approval  of  the  Administrator 

(1)  Proposals  which  will  involve  a  lou 
to  the  Government; 

(2)  Propomals  involving  a  transfer  to 
one  or  more  members  of  the  present 
borrower  t  organization. 

(3)  Proposals  involving  rates  and 
terms  which  are  more  liberal  than  those 
set  forth  in  {1951  210(r)  of  this  subpart: 

(4)  f*ri)p<i»al8  involving  a  cash 
payment  to  the  present  borrower  which 
exceeds  Ihe  actual  sales  expenses, 

(5)  The  transferee  refuses  to  assume 
all  terms  of  the  (irani  Agreement  for  a 
project  finanaHi  in  part  by  F'mHA  grant 
funds 

(m!  Proposed  transfer*  to  ineligible 
applicants  when  there  is  no  significant 
downpayment  and   or  the  repaymenl 
period  18  lo  exceed  2.S  years 

{"]  For  Indian  Tnbes  and  Tribal 
Corporations,  the  re<iiiirements  found  in 
Kxhibit  M  of  Subpart  C",  of  Part  m40  of 
this  (  hapter  are  nol  mel 

(i )  F.lisiihle  applicants  F'.xcept  as 
noted  in  5  1951  210(bl  of  this  subpart,  the 
State  Director  is  authorized  to  approve 
transfers  of  security  property  to  and 
assumptions  of  FmHA  debts  by 
transferees  who  would  be  eligible  for 
financial  assistance  under  the  loan 


program  involved  for  the  type  of  loan 
being  transferred.  The  State  Director 
must  determine  and  document  that 
eligibility  requirements  have  been 
satisified. 

(1)  If  a  loan  is  evidenced  and  secured 
by  a  note  and  lien  on  real  or  chattel 
property.  Form  FmHA  1951-15. 
"Community  Programs  Assumption 
Agreement,"  will  be  executed  by  the 
transferee.  When  the  terms  of  the  loan 
are  changed,  the  new  repayment  period 
may  not  exceed  the  lesser  of  the 
repayment  [>eriod  for  a  new  loan  of  the 
type  involved  or  the  expected  life  of  the 
facility.  The  interest  rate  will  be  the  rate 
specified  in  the  note(s)  being  assumed. 

(2)  If  the  loan  is  evidenced  and 
secured  by  a  bond,  procedures  will  be 
followed  which  are  acceptable  to  the 
State  Department  and  legally 
permissible  under  State  law  in  the 
opinion  of  the  borrower's  counsel  and 
OCC.  The  interest  rate  will  be  the  rate 
specified  in  the  outstanding  bond(s). 
Any  new  repayment  period  provided 
may  not  exceed  the  lesser  of  the 
repayment  period  for  a  new  loan  of  the 
type  involved  or  the  expected  life  of  the 
facility. 

(3)  Loans  being  transferred  and 
assumed  may  be  conbined  when  a  new 
debt  instrument  will  be  issued  and  the 
loans  have  the  same  interest  rate  and 
are  for  the  same  purpose. 

(4)  A  loan  may  be  made  in  connection 
with  a  transfer  if  the  transferee  meets  all 
eligibility  and  other  requirements  for  the 
kind  of  loan  being  made.  Such  a  loan 
will  be  considered  as  a  separate  loan, 
and  must  be  evidenced  by  a  separate 
debt  instrument.  However,  it  is 
permissible  to  have  one  authorizing  loan 
resolution  or  ordinance  if  permitted  by 
State  statutes. 

(5)  Any  depelopment  funds  remaining 
is  a  supervised  bank  account  which  are 
not  to  be  refunded  to  FmHA  will  be 
transferred  to  a  supervised  bank 
account  for  the  transferee 
simultaneously  with  the  closing  of  the 
transfer  for  use  in  completing  planned 
development. 

(d)  Ineligible  applicants.  Except  as 
noted  in  S  1951.210(b)  of  this  subpart,  the 
State  Director  is  aiithorized  to  approve 
transfer  and  assumption  to  transferees 
who  would  not  be  eligible  for  financial 
assistance  under  the  loan  program 
involved  for  the  type  of  loan  being 
transferred.  Such  transfers  are 
considered  only  when  an  eligible 
transferee  is  not  available  or  when  the 
recovery  to  FmHA  from  a  transfer  to  an 
available  eligible  transferee  would  be 
less.  Transfers  are  not  to  be  considered 
as  a  means  by  which  members  of  the 
transferor's  governing  body  can  obtain 


an  equity  or  as  a  method  of  providing  a 
source  of  easy  credit  for  pruchasers. 

(1]  Ineligible  applicants  must  pay  a 
one-time  non-refundable  transfer  fee 
when  they  submit  an  application  or 
proposal. 

(i)  The  National  Office  will  issue  a 
directive  annually  advising  the  field  of 
the  amoimt  of  the  fee.  Any  cost  for 
appraisals  performed  by  nonFmHA 
personnel  will  be  handled  in  accordance 
with  FmHA  Instruction  2024-P 
(available  in  any  FmHA  office),  and  will 
be  added  to  the  basic  fee. 

(ii)  Transfer  fees  will  be  deposited  in 
accordance  with  current  instructions 
governing  the  handling  of  collections. 
The  fees  will  be  identified  as  transfer 
fees  of  Form  FmHA  451-2,  "Schedule  of 
Remittances,"  and  will  be  included  on 
the  Daily  Activity  Report  The  amount 
will  be  credited  to  the  Rural 
Development  Insurance  Fund. 

(iii)  If  the  State  Director  determines 
waiver  of  the  transfer  fee  is  in  the  best 
interest  of  the  government,  he  or  she 
will  request  prior  approval  by 
submitting  the  transfer  case  file 
established  in  accordance  with 
processing  requirements  set  forth  below 
to  the  National  Office,  Attention 
(appropriate  program  division). 

(2)  Any  funds  remaining  in  a 
supervised  bank  account  will  be 
refunded  to  FmHA  and  applied  to  the 
debt  as  a  condition  of  transfer. 

(3)  The  interest  rate  will  be  the  greater 
of  the  rate  specified  in  the  transferors 
note  or  the  market  rate  for  Community 
Programs  as  of  the  transfer  closing  date. 

(4)  The  transferred  loan  will  be 
identified  as  a  nonprogram  (NP)  loan 
and  serviced  in  accordance  with 

S  1951.221  of  this  subpart. 

(5)  Form  FmHA  465-5,  "Transfer  of 
Real  Estate  Security,"  will  be  used,  and 
will  be  modified  as  appropriate  before 
execution, 

(6)  Consideration  will  be  given  to 
obtaining  individual  liability  agreements 
from  members  of  the  transferee 
organization, 

(e)  Release  from  liability.  Except 
when  nonprogram  loans  or  Economic 
Opportunity  Cooperative  loans  are 
involved,  transferors  may  be  released 
from  liability  in  accordance  with  the 
following; 

(1)  If  the  full  amount  of  the  debt  is 
assumed,  the  State  Director  may 
approve  the  release  from  liability, 

(2)  If  less  than  the  full  amount  of  the 
debt  is  assumed,  release  from  habilify 
may  be  approved  by  the  State  Director  if 
the  balance  unpaid,  including  principal, 
interest,  and  all  other  chaises,  is  less 
than  $50,000,  and  by  the  Administrator 
when  the  balance  is  $50,000  or  more, 
provided; 


(i)  The  FmHA  approval  official 
determines  that  the  transferor  does  not 
have  reasonable  debt-paying  ability 
considering  its  assets  and  income  at  the 
time  of  the  transfer 

(ii)  The  County  Committee  executes  a 
memorandum  containing  the  foUowmg 
statement: 

in  our  opinion  does  not  have 


reasonable  debt-paying  ability  to  pay  th« 
balance  of  the  debt  after  considering  its 
assets  and  income  at  the  time  of  the  sale  The 
borrower  has  cooperated  in  good  faith,  used 
due  diligence  to  maintain  the  secunty  against 
loss,  and  otherwise  fulfilled  the  covenants 
incident  to  the  loan  to  the  best  of  its  ability 
Therefore,  we  recommend  that  the  borrower 
be  released  from  liability  ujxin  the 
completion  of  the  sale. 

(3)  When  the  Administrator's 
approval  is  required.  Form  FmHA  19tt5- 
8  will  be  forwarded  lo  the 
Administrator,  Attention:  (appropnate 
program  division),  prior  to  closing 
When  notified  of  the  closing,  the 
Administrator  will  execute  the  form  and 
forward  it  to  the  Slate  Director  for 
distribution  in  accordance  with  the 
Forms  Manual  Insert 

(f)  Processing.  Transfers  and 
assumptions  will  be  processed  in 
accordance  with  the  following; 

(1)  A  transfer  case  file  organized  in 
accordance  with  FmJiA  Instruction 
2033-A  (available  in  any  FmHA  ofTice) 
will  be  established,  and  will  contain  all 
documents  and  correspondence  relating 
to  the  transfer.  The  forms  utilized  for 
transfers  and  assumptions  are  listed  in 
Exhibit  D  (available  in  any  Fml-LA 
office).  All  forms  listed  must  be 
completed  and  included  in  the  case  file 
unless  inappropriate  for  the  particular 
situation. 

(2)  A  letter  of  conditions  establishing 
requirements  to  be  met  in  connection 
with  the  transfer  and  assumption  will  be 
issued,  and  the  transferee  will  be 
required  to  execute  Form  FmHA  442-46. 
"Letter  of  Intent  to  Meet  Conditions." 
prior  to  the  closing  of  the  transfer. 

(3)  Both  the  transferee  and  transferor 
are  responsible  for  obtaining  the  legal 
services  necessary  to  accomplish  the 
transfer. 

(4)  Transfers  will  be  closed  in 
accordance  with  instructions  provided 
by  OGC. 

(5)  When  the  transferee  is  a  public 
body  and  Form  FmHA  1951-15  is  not 
suitable,  the  transferee's  attorney  will 
prepare  the  documents  necessary  to 
effect  the  transfer  and  assumption  and 
submit  them  for  approval  bv  FmlLA  and 
OGC. 

(6)  Accrued  interest  to  be  entered  in 
either  Table  1  of  Form  FmHA  1951-15  or . 
other  appropriate  assumption  agreement 
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IS  Id  l><-  >>hl«inf<l  u*in(i  Ih*-  ^trttus  *<  men 
(.(ilion  in  ADIS 

(")  I'S*-  following  fctnis   if  iililizfil 
will  (.r  *rnt  inim«*«li»Uflv  to  the  KinanLC 
Otti.  r 

(0  h>an  KmHA  lU-M    1,S  or  other 
tiiipropridlr  tnwiimplion  nxTft-nn-nl; 

(ii)  A  cotifornifii  i  <>pv  cf  Fi'rm  KniHA 
19»»5-  «.  Whi"!!  ihf  Ailiium»lrnlof  ivusi 
i>>if<:ule  the  fomi  in  fi(  i  t>rtlnnue  with 
S  I'tfil  210(t"l(3).  »  (imformeil  copv  will 
\>r  dt-nt  to  the  KiiirttH*-  Offup  upon 
rcreipl  by  th»'  Stuti-  Din-i  lor 

(H)  If  nil  KmHA  urniit  vv-ih  tii.ulr  in 
conninctiori  with  \hf  lo.iii  Umux 
IfdnsfiTTwl.  the  Irrtn.sfiTCf  iiiusi  providu 
to  KinHA  a  wrilltiii  (ijirffnit-nl  assuminK 
mU  nxhtii  ciii.l  o!ili«.iiiom»  of  the  oriKinal 
HrHMl.-f   S«e  5  1M,S1  Z\i  b.'loA  for 
,..i<lilK)ii<il  Ki.uliincc  on  grnnt 
HKrfftiit'nlH 

(Wj  Ihe  trtuisfervv  will  uhl.iiii 
in(tiinin(*  aixortlinj^  to  rf(|uiM-nifnl.s  for 
lh»'  lotin(*l  bi'iMK  tnninfrrrftl  unlcHS  the 
HpprtivHJ  officidl  r»'ijuir»'S  mliiition  il 
iniiur.inie   Whi-n  tht-  iMit'.rf  KmHA  iltbt 
i!»  Imm;ij<  n»«umc(l  und  riri  iiniouri!  h.is 
liet-n  mivHTK  »■(!  for  msur.tmf  prviimiiiis 
ur  any  other  purponcs,  thi-  triir.sfiT  vmH 
not  U-  (omplfti'd  until  the  Finiiiu.e 
C)fn(.e  h(i»  charRrd  the  advanre  to  the 
transferor'*  urrount 

MO)  Rates  and  terms   (i|  If  the  transfer 
vmII  be  (  losed  at  the  same  rales  and 
terms,  the  transferee  will  f^e  informed  of 
I  he  amount  needed  to  f>e  on  s(  hedule  b> 
tiie  next  installment  due  date 

111)  If  the  transfer  wdl  be  closed  at 
ruw  rates  and  terms,  the  transferee  will 
be  mfonned  of  the  amijunt  of  prim  ipal 
and  interest  owed  based  on  iiiforni.ilion 
obtained  usihk  the  AIM'S  st.itus  s.  rfi-n 
option 

(111  Thr  i-fffi  live  d,.ii'  '  !  a  transfer  i» 
the  a<  tual  dali-  the  transfer  is  closed 
which  IS  the  same  date  Form  KmHA 
1951-l.S  or  other  apprnprtate  assumption 
agreement  is  signed 

IIJI  Title  to  all  assets  will  be 
(  onwyeil  from  the  transferor  to  the 
lra:if(lfree  unless  other  arranxemenls 
,ire  agreed  upon  f'V  all  parties 
loiuerned.  including  KmHA   All 
irsiniments  of  conve\  anre  will  contain 
the  1  ovenanl  rrfereiu  rd  in  5  1"'''  ^^  "^ 
thi.s  subpart 

(t  t)  If  «n  insured  loan  beiOK  held  by 
an  Huestor  is  involved,  tt-e  Hnaiu.e 
C)ffu  e  will  have  to  rvpurchase  the  note 
prior  to  pro<  essinx  the  iissuiiiption 
iiXreemenl 

( !4|  When  National  ( )ffn  e  appMival  is 
rei|iiirf<l.  the  transfer  (  a»e  file  will  U- 
«ubmitte<J  to  the  AdminlstrHtor. 
Attention   (appropriate  program 
division],  with  Knhibit  A  (available  in 
Hnv  KmHA  offue),  appnipnalely 
completed,  and  a  cover  memurHndum 


which  denotes  nny  unusunl 
r.ircnm»li»nre»i 

;  1961J11     Special  provtaton*  appttcabta 
to  Econon^  Opportunity  (EG)  Coop«^«t»v« 

(a)  H  /r^<.'^)^»o;  o(  mrnd>*T  and 
trvnsfvr  Cv  ami  mtnumplioii  l>\  nrw 
ivrnilHTt  of  l'nincvrjx<rxtti'ii 
Cimp'Tntivffi   (1)  Withdrawal  of  a 
memlier  who  is  no  lonx«'r  utiliiin«  the 
scrvii  ts  of  an  as9<K:iation  and  transfer 
iif  wiihdriiwinn  nienil>«'r  intere.sl  in  the 

M-it ilion  to  a  new  meml>er  who  will 

.issume  the  entire  unpaid  hialance  of  the 
indebtedness  of  the  withdrawinjj 
rTT'iifx-r  mav  (»•  p'miitted.  if  the 
remaining  t  e-r.bers  axn-f  to  accept  the 
new  menil'tr  and  the  transfer  will  not 
adversely  «fie(  t  collection  of  the  loan. 
The  servicinji  office  will  submit  to  the 
State  Offii  e  the  borrower  case  file  and 
the  followirijj: 

(i)  Korm  KmHA  1B51-15  executed  by 
the  proposed  new  member. 

(ill  Statement  of  the  cum-nt  amount  of 
the  indebtedness  mvolved. 

(ui|  A  description  and  jtatement  of 
the  value  of  the  secuntv  property: 

I IV I  A  memorandum  to  justify  the 
transaction. 

(v|  Korm  KmHA  440-2,    County 
Committee  Certifirjition  or 
Kei.ornmendation  '. 

(vi)  Kxhibit  B  of  this  subpart. 
Axreement  for  New  Member  (With  or 
Without  Withdrawing  Memberl.  " 
lavMilable  in  any  KmHA  Office) 
executed  by  the  n'maining  memlxTs  of 
the  association,  the  proposed  new 
niember,  and  the  withdrawing  memlter 

,i:ul 

(v!i|  Konn  KmHA  46<V  12.    Bill  of  S«ile 
(  Transfer  by  Withdrawing  Member)." 
executed  by  the  withdrawing  member 

(21  if  the  Slate  Uin-ctor  determines 
,tfter  review  of  the  above  information 
that  the  proposed  new  me:nber  is 
eligitile  and  the  transfer  is  [ustified.  the 
Slate  Direi  tor  may  approve  the  transfer 
and  assumption  by  ene<  uling  Korm 
\  i.illA  ia')l    !.'■) 

I  1)  I  !pon  romplelioii  of  the  above 
a(  tions,  the  State  Uire<.tor  may  release 
the  outgoing  meml)er  from  personal 
li.ibility  using  Korm  KmHA  l»«>.S-8 

;4|  If  Kinance  Office  re<  ords  must  f>e 
I  t..iiiged  line  to  chanjjes  in  borrower 
ii.ime.  address  and 'or  c^ise  numlier. 
ni'cessary  documents,  includin^j  Korm 
KniH.\  1951-15  and.  if  applicidile.  Korm 
hniHA  1465-8.  will  be  forwarded  to  the 
hii:an(e  Office  immediately  with  a 
ineniorandum  indicating  that  the 
purjH)se  of  the  submission  is  only  to 
establish  liability  for  a  new  meml>er  and 
release  an  old  member  from  liability 

|b)  Withdmtvol  of  mrmhfnt  from 
Uiiunor}K>nited  CcmfHTulnrs  when  new 


rr.t-mher  not  available  Withdrawal  of  a 
member  who  no  lonjjer  utilizes  the 
services  of  an  assocmfion  may  Ln? 
permitted  even  though  a  new  meml>er  is 
not  Hvailafile,  provided 

(1)  The  State  Director  determines  that 
the  remaining  memt)er3  have  sufHcient 
need  for  the  pnjperty.  and  that  the 
withdrawal  f)f  the  member  will  not 
adversely  affect  collection  of  the  loan. 

(2)  The  n  maining  members  obtain 
from  the  outgoing  member  an  agreement 
f  onveying  his  or  her  interest  in  the 
t(a)perutive  properly  to  them.  They  may 
also  wish  to  agree  to  protect  the 
outgoing  member  against  liability  on  tfie 
debt  owe<l  to  KmHA  as  well  as  any 
other  debts.  Kxhibil  C  of  thib  subjiart, 

Agreement  for  Withdrawal  of  .Member 
(Without  New  Member)."  (available  in 
any  KmHA  office)  may  be  used  by  the 
cooperative.  KmHA  will  not  be  a  party 
to  the  agreement. 

(c)  Addition  of  new  members  (no 
^^  ithdrvwinfi  member  or  transfer 
in  I  olvedj  for  both  Incorporated  and 
i'nnn  nrfxfruted  Cooperatives  (1)  A  new 
meml)er  may  be  admitted  to  the 
association  even  though  there  is  no 
withdrawing  member,  if 

(i)  The  members  of  the  association 
agree  to  accept  the  proposed  new 
member,  and 

(li)  The  State  Director  determines  that 
the  association  owns  adequate  facilities 
to  provide  service  to  the  new  memf>er. 

(2)  The  .servicing  office  will  submit  to 
the  State  Office  the  case  file  and  items 
in  5  1951  2n(8)(l|  (i)  through  (vi) 

(;«)  If  the  State  Director  determines 
after  the  review  of  the  above 
information  that  the  proposed  new 
meml)«;r  is  eligible  and  the  transaction  is 
lustified.  the  State  Director  may  approve 
the  transaction  by  executing  Korm 
KmHA  1952-15 

(4)  Korm  KmHA  1951-15  will  be 
forwarded  immediatt-ly  to  the  Finance 
Offii  e  and  the  Kinance  Office  advised 
b>  memorandum  that  the  form  is 
intended  only  to  establish  liability  for  a 
new  member 

(ill  Dn  rasi-il  nicnihcrs  o^ 
lLnini:i'rporated  Cooperatives.  Form 
FmHA  442-24.  "Operating  Agreement." 
(now  obsolete)  was  executed  by 
recipients  of  these  loans.  Paragraph  10 
of  that  form  provides  that  in  case  of  the 
lieath  of  any  member,  the  heirs  or 
personal  representative  of  the  deceased 
member  shall  take  the  deceased 
member's  place  in  the  association.  This 
provision  also  covers  sale  of  the 
dect-dent's  interest  in  the  association  if 
the  sale  is  necessary  to  pay  debts  of  the 
estate. 

( 1 )  If  the  heir*  or  personal 
representative  do  not  wish  to  continue 


membership  in  the  association,  the 
remaining  members  may  be  permitted  to 
continue  to  operate  the  property  if 
FmHA's  financial  interest  will  not  be 
jeopardized.  The  remaining  members 
should  obtain  from  the  deceased 
member's  estate  an  agreement 
conveying  the  estate's  interest  in  the 
cooperative  property  to  them.  The 
remaining  members  may  wish  to  agree 
to  protect  the  estate  against  liability  on 
the  debt  to  FmHA  as  well  as  any  other 
debts  of  the  cooperative. 

(2)  The  requirement  of  S  1962.46(h)  of 
Subpart  A  of  Part  1962  of  this  chapter 
will  also  be  followed: 

(e)  Action  which  affects  individual 
members  of  Unincorporated  EO 
Cooperative  security.  The  borrower  will 
be  expected  to  protect  its  own  interest 
in  condemnation,  trespass,  quiet  title, 
and  other  cases  affecting  the  security. 
The  servicing  office  will  immediately 
furnish  the  complete  facts  concerning 
any  action  taken  against  individual 
members  of  Unincorporated 
Cooperatives  to  the  State  Director 
together  with  the  case  file. 

(f)  Transfers  of  Incorporated 
Economic  Opportunity  Cooperative 
loans  to  ineligible  applicants.  The  State 
Director  is  authorized  to  approve  all 
transfers  of  incorporated  Economic 
Opportunity  Cooperative  loans  to 
ineligible  applicants  without  regard  to 
the  requirements  set  forth  in  §  1951.210 
above. 

(g)  Debt  Settlement.  Debt  settlement 
actions  for  Economic  Opportunity 
Cooperative  loans  must  be  handled 
under  the  Federal  Claims  Collection  Act; 
proposals  will  be  submitted  to  the 
National  Office  for  review  and  approval. 

S  1951.212    Water  aitd  wasts  disposal 
•ystams  wliich  hava  bacome  part  of  an 
urtMnaraa. 

A  water  and/or  waste  disposal 
system  serving  an  area  which  was 
formerly  a  rural  area  as  defined  in 
8  1942.17(b)  of  Subpart  A  of  Part  1942  of 
this  Chapter,  but  which  has  become  in 
its  entirety  part  of  an  urban  area,  will  be 
serviced  in  accordance  with  this  section. 

(a)  Curtailment  or  limitation  of 
service.  Service  may  not  be  curtailed  or 
limited  by  the  inclusion  of  a  system 
within  an  urban  area. 

(b)  Sale  or  transfer  and  assumption 
(1)  The  urban  community  or  another 
entity  may  purchase  the  facility 
involved  and  immediately  pay  the 
FmHA  debt  in  full;  or 

(2)  The  urban  community  or  another 
entity  may  accept  a  transfer  of  the 
FmHA  debt  on  an  ineligible  applicant 
basis. 

(3)  When  a  grant  is  involved,  the 
entity  will  provide  to  FmHA  a  written 


agreement  assuming  all  rights  and 
obligations  of  the  original  grantee.  See 
S  1951.214  below  for  additional  guidance 
on  grant  agreements. 

(c)  Lease-purchase  arrangement.  If 
paragraphs  (b)  (1)  and  (2)  of  this  section 
are  not  practicable,  the  urban 
community  may,  with  prior  approval  of 
the  National  Office,  operate  and 
maintain  the  system  under  a  lease- 
purchase  arrangement  which  provides 
that: 

(1)  The  urban  community  will: 

(i)  Assume  responsibility  for  operation 
and  maintenance  of  the  facility,  subject 
to  nondiscrimination  and  all  other 
requirements  which  are  applicable  to 
the  borrower,  which  are  to  be  specified 
in  the  agreement  between  the  parties: 
and 

(ii)  Pay  the  association  annually  an 
amount  sufficient  to  enable  it  to  meet  all 
its  obligations,  including  reserve 
account  requirements. 

(2)  The  FmHA  borrower  will: 

(i)  Meet  its  debt  service  and  reserve 
account  requirements  to  FmHA; 

(ii)  Retain  its  corporate  existence  until 
FmHA  has  been  paid  in  full;  and 

(iii)  If  agreed  upon  by  both  parties, 
convey  title  to  the  facility  to  the  urban 
community  when  the  FrnKLA  debt  has 
been  paid  in  full; 

(d)  Processing.  (1)  Sale  of  a 
borrower's  assets  will  be  handled  in 
accordance  with  S  1951.209  of  this 
subpart. 

(2)  Transfer  and  assumption  of  a 
borrower's  assets  and  Indebtedness  will 
be  handled  in  accordance  with 
§1951.210. 

(3)  lease-option-to-purchase 
arrangements  are  not  permitted. 

(4)  When  a  lease-purchase 
arrangement  is  proposed,  the  Slate 
Director  will  obtain  a  proposed 
agreement  drafted  by  either  the 
borrower  or  the  urban  community.  The 
following  will  be  forwarded  to  the 
Administrator.  Attention:  Water  and 
Waste  Disposal  Division,  for  review  and 
approval  authorization: 

(i)  A  copy  of  the  proposed  agreement; 

(ii)  Exhibit  A  (available  in  any  FmHA 
office),  appropriately  completed; 

(iii)  OGC  comments; 

(iv)  The  case  file,  including  all 
documentation  appropriate  for  the  type 
of  servicing  action  involved. 

§1951.213    Care,  management,  and 
disposal  of  acquired  property. 

Property  acquired  by  FmHA  will  be 
handled  according  to  Subparts  B  and  C 
of  Part  1955  of  this  chapter. 

§1951.214    Grants. 

No  monitoring  action  by  FmHA  is 
required  after  grant  closeout.  Grant 


closeout  is  when  all  required  work  is 
completed,  administrative  actwng 
relating  to  the  completion  of  work  and 
expenditure  of  funds  have  been 
accomplished,  and  FmlHA  accepts  final 
expenditure  information.  However, 
grantees  remain  responsible  in 
accordance  with  the  terms  of  the  grant 
for  property  acquired  with  grant  funds. 

(a)  Applicability  of  requirements. 
Ser.icing  actions  relating  to  FmHA 
grants  are  governed  by  the  terms  of  the 
Grant  Agreement  and  this  subpart.  The 
provisions  of  7  CFR  Part  3015  first 
became  effective  on  November  10.  1981. 

Grants  made  on  or  after  November  10. 
1981,  are  subject  to  the  proxTsions  of  7 
CFR  Part  3015  except  to  the  extent  of  the 
express  provisions  of  the  Grant 
Agreement. 

(b)  Authorities.  (1)  For  Water  and 
Waste  Disposal  grants,  the  State 
Director  is  authorized  to  approve  any 
servicing  actions  needed  in  accordance 
with  the  above,  except  that  prior 
approval  of  the  Administrator  is 
required  when  property  acquired  with 
grant  funds  is  disposed  of  in  accordance 
with  §5 1951.209. 1951.210,  or  §  1951.212 
of  this  subpart  and  the  buyer  or 
transferee  refuses  to  assume  all  terras  of 
the  grant  agreement. 

(2)  All  other  grants  will  be  serviced  in 
accordance  with  the  Grant  Agreement 
and  this  subpart.  Prior  approval  of  the 
Administrator  is  required  except  for 
actions  covered  in  the  preceding 
paragraph. 

§  1951.215    State  Diractor  s  additionai 
authorizations  aitd  guidanc*. 

(a j  Promote  finaming purposes  and 
improve  or  maintain  collectibility  The 
State  Director  is  authorized  to  perfom 
the  following  functions  when  the  action 
is  determined  likely  to  promote  the  loan 
or  grant  piirpos(='.'i  without  (eopardizmg 
collectibility  of  the  loan  or  impairing  the 
aiiequacy  of  thf  serurity:  will  strengthen 
the  security;  or  will  facilitate,  imp.'-ove. 
or  maintain  the  orderly  collection  of  the 
loan: 

( 1 )  Appro\  e  requests  for  permission  to 
modify  bylaws,  articles  of  incorporation, 
or  other  rules  and  regulations  of 
recipients,  including  changes  in  rate  or 
fee  schedules.  Changes  affecting  the 
recipient's  legal  organizational  structure 
must  "t>e  approved  by  OGC. 

(2)  Consent  to  requests  by  the 
recipient  to  incur  additional 
indebtedness,  subject  to  applicable 
FmHA  instructions  and  covenants  in  the 
loan  or  grant  agreement 

(3)  Renew  existing  security 
instruments. 

(4]  Approve  the  extension  or 
expansion  of  facilities  and  services. 
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(5)  Require  rtddiiion.il  ■»«<  ur;t>  wht-o. 

(i)  Kxisttnn  iei  urity  i«  inHdequate  and 
the  loan  or  ieciirity  inM'rumeiils  oliliKale 
the  txirniwrr  l>)  «iv»'  «(1ditii)n<d  ii«'i;urtty 
nr 

(n)  The  lortn  ih  hi  dcfjiult  hih\ 
udditlorirtl  so.  tinlv  l»  h<:<  f(><Hhlf  in  lii-u 
of  other  ncrvii  iiig  df  tiotis 

(h)  Ri'ffrmlH  tc  Wilu'tuil  O^'tn  i>  All 
propo»»*d  »«!rviciiig  m  lions  whu.h  ihr 
State  Uiret-.tor  Is  not  aulhoriied  by  thm 
mibpart  to  approve  will  he  referred  to 
the  National  iMfii.e 

|i  )  lh'ff^h<>(in<  >•  nf  h'tuH  \ 
liuMHfdntijiS   Uofrawnre  is  Ibo  use  uf 
invested  prtx.i^eds  fn)m  a  new  b<»nd 
issue  to  repay  outsl«indiii«  bonds  in 
accordnni.e  with  the  rep«ymenl 
schedule  of  the  outslandinK  bonds.  The 
new  issue  supersedes  the  (  ontrattual 
aKrfwments  the  borrower  agn-ed  to  in 
th«  prior  issue  Defeasance,  or  amendinx 
outstandinji  loan  instmments  and 
agreements  to  px'rniit  defeasance,  of 
FmHA  debt  in.'itruments  is  not 
authoriied.  since  defeasaru.e  limits,  or 
nlhnlnatas  entirely   the  iKirrower  s 
ability  to  comply  w»«h  statutory 
refinancinji  requiremenl«  implemented 
by  Subpart  F  of  this  Part  1»51 

Haynienl  in  full  of  d  loan  >»  handled 
awxirdmK  to  Part  lawi  of  this  Cliapter 
(FmHA  Instniciion  451  4)   When  a  loan 
IS  paid  m  full,  the  servicing  official  will 

|a|  Notify  the  company  pfiivulin« 
fidelity  bond  cover<««e  in  ¥»rltin)|(  that 
the  {;ovemmenl  no  longer  has  ,«m 
interest  in  the  fidelity  b<iiid 

|b)  Kelejisf  FmH.A  •  iiiter»-st  in 
insurance  policies  ti(  (  orthnu  to 
ripplK.rfbbi  proMsions  of  Subpart  \  of 
I'arl  IHOH  (FmHA  Instni.  tlcn  4^8  1 1. 

(c)  Release  FniH.\  s  interest  in  any 
other  serunty  as  ,«pproprt,Ue   conHiillmx 
with  ( )< .(    if  nei  essary 

}  1MI  217     suit*  •up(>t*«n*ntr 

Ar.y  StHte  suppleiafiil!!  deveiop^'il  to 
carry  out  the  provi.sions  of  this  subpart 
will  !)♦■  prep'ireil  m  ,i(  i  uril.ii  i  »•  wilh 
Subpart  W  of  I'-irt  J*t)  uf  this  c  haiMiT 
lavailable  in  any  Kinli.A  uf!  .  e)  .ind 
.ippll.  able  Stale  ..ivss  <i!u!  r'i<u..i  l.'Uls 
State  supplements  are  to  be  u.'.ed  only 
when  re(j\nn'(l  by  NjtmnHl  liislnu  li(>ns 
or  net  Mssary  (o  ^  l.irify  the  iinpai  t  of 
Si, tie  laws  111  refill. itioiis.  lhi'>  ure  not  to 
be  used  to  retitrtle  the  primsioiis  n! 
National  Instructions  (  X  .C  ,tiU  u  e  and 
i(uiil<i(t<:e  will  l>e  otiUiincI  .is  nri-iled 

}  1»51  JH     Form* 

Funics  ulilued  for  .ii.luins  uiutri  Ihis 
subpart  are  to  \iv  niodifieti  tippropi lately 
where  necessary  to  ad<<pt  the  forrns  for 


use  by  corporate  rpcipienfs  rather  than 
individuals 

{1BS1.21«    PubNcbodlM. 

S«T\ icing  actions  Involving  public 
iKxlies  will  be  Ciirried  out  to  the  extwil 
feasible  according  to  the  provisions  of 
this  subpart.  With  pnor  National  Office 
approval,  the  State  Director  is 
aulhonzed  to  vary  from  such  provisions 
if  necesbary  and  approved  by  CX.C. 
provided  such  variation  will  not  violate 
other  regulatory  or  statutory  provisions 
To  request  approval,  the  case  file. 
Including  copies  of  applicable 
documwnts.  recommendations,  and  OGC 
comments,  will  be  forwarded  to  the 
Administrator.  Attention  (appropnate 
program  division). 

}  1M  1.220    SpM^M  provMon  f  or  mtamt 


(a)  Ceneml.  Effective  October  1.  1981. 
and  thereafter,  upon  request  of  the 
iMirrower.  the  interest  rate  charged  by 
FmHA  to  water  and  waste  disposal  and 
community  facility  borrowers  shall  be 
the  lower  of  the  rates  in  effect  at  either 
the  time  of  loan  approval  or  loan 
closing  Pub  L  99-fla  provtdes  that  any 
FmHA  grant  funds  associated  with  such 
loans  shall  be  set  m  the  amount  based 
on  the  interest  rale  in  effect  at  the  time 
of  loan  approval.  Loans  cloaed  October 
I.  1M«1.  through  October  25. 1985.  wer« 
closed  at  the  interest  rale  in  effect  at  the 
time  of  lo«n  apprt)val  and  that  iriercat 
rate  i.s  reflected  in  the  borrower's  debt 
inntrument  For  community  facility  and 
water  and  waste  dcsposal  loans  closed 
on  or  after  October  1.  1981.  and  for 
which  the  interest  rule  in  effect  at  the 
time  of  loan  closing  is  lower  than  the 
interest  rate  in  cffei  t  at  the  ti:ne  of  loan 
approvdi.  the  btirrower  miiy  request  to 
bi-  ch.irged  the  lower  interest  rale    Hie 
loan  closing  interest  rate  will  be 
dileriinned  by  Fmll.\  based  upon 
rec,unvnients  in  effrt  t  at  the  d.ile  of  loan 
closing  F'.vhibit  F.  uf  If.  s  subpart 
lavaildlile  in  any  KniHA  office)  contains 
a  summary  of  interest  rale  requirements 
fur  spe<  ific  time  periods   Fxhibil  C  of 
Subpart  0  of  this  Part  (available  in  any 
Fiiitl.A  office]  will  he  us«-d  to  delermine 
the  iiitert'st  rale  and  effeclivc  dale's  by 
CJilej^ory  of  pover'v.  intennedidlt'.  and 
market  rates   Kxhilut  F  of  ihis  sub^wrl 
IrtVrtilable  in  any  Fml  lA  offu  e)  contains 
the  iiistnii  tions  on  how  to  prtx  ess  a 
i.h.iiV.;e  of  inli"-e'>!  r.de   Loans  aieeling 
Ihe  I  nlcri.i  cif  I'  .s  sei  lion  ll'.iil  have 
beiMi  paid  in  fuil  die  eligible  for  the 
liurmwer  to  request  the  lower  interest 
rate    Fur  ioan(s)  that  involved  multiple 
aiK  am  rs  of  Fr.il  L\  fviiuis  using 
leiiiporary  debt  instruments,  wherein  the 
borrower  requesU  Ihe  interest  rate  in 


effect  at  loan  closing,  the  interest  rate 
charged  shall  be  the  rate  in  effect  on  the 
dale  when  the  Hrst  temporary  debt 
instrument  was  issued. 

(li)  Notification  to  borrower  and 
hiTWH  IT  selection  of  interest  rate  (1) 
FmHA  servicing  officials  will  notify 
each  borrower  meeting  the  provisions  of 
this  sei  tion  of  the  availability  of  a 
choice  of  interest  rate.  The  notification 
will  !•€  made  in  writing  at  the  earliest 
possible  date,  utilizing  Exhibit  G  of  this 
BuLparl  (available  in  any  FmHA  ofTice), 
and  sent  by  certified  mail  return  receipt 
rrquested.  Borrower*  will  be  advised  at 
the  tir^e  of  notification  that  is  a  change 
of  interest  rate  is  requested,  the  change 
will  be  accomplished  administratively 
by  FmHA.  The  effect  of  the  change  on 
the  loan  account  will  also  be  fully 
explained  to  the  borrower. 

(2)  Borrowers  must  notify  FmFiA 
within  90  calendar  days  of  the  date  of 
FmHA  notification  Indicating  their 
election  to  retain  the  rate  in  effect  at 
loan  approval  or  to  change  the  rate  to 
the  rate  in  effect  at  the  time  of  loan 
closing.  If  the  borrower  does  not 
respojid  within  the  90-day  period,  FmHA 
will  not  consider  a  future  request  for  a 
lower  interest  rate  under  the  provisions 
of  this  subpart. 

(3)  The  borrower  is  responsible  to 
assure  that  the  borrower  official 
executing  the  letter  requesting  the 
change  of  interest  rate  is  duly 
authonzed  and  any  actionfs)  nece8i>«ry 
for  this  authonzation  have  been  taken 
as  required  Any  costs  associated  with  a 
change  of  interest  rate  will  be  the 
responsibility  of  the  borrower 

(c)  Pmcesiin^  loan  interest  rate 
chanj,-e  The  State  Director  is  authorized 
to  appn)ve  loan  mterest  rate  changes 
wh'ch  meet  the  n-qiiirements  of  this 
section  LoHn  interest  rule  changes  will 
be  accomplished  as  follows: 

(1)  .Ml  loan  payments  already  applied 
to  the  dc  ountls)  will  be  reversed  and 
re.ipplied  by  FmHA  utilizing  the 
changed  inten-st  rate  The  balance 
remaining  after  the  completion  of  the 
reversal  and  reapplication  prt)cedures 
wiil  be  applied  first  to  any  delinquency 
on  the  account  and  then  to  principal 

(2)  Fo.'  paid  infull  accounts  which 
meet  the  criteria  of  S  1951  Z20(a)  of  this 
subpart,  the  balance  of  loan  payments 
after  romplelion  of  the  reversal  and 

n  dipiicaliun  procedures  will  be 
retunied  to  the  borrower  us  a  refund 
unless  the  borrower  is  delinquent  on 
another  FmflA  loan  of  the  same  type,  in 
which  case  the  refund  will  be  applied 
first  to  the  delinquent  account  and  any 
balance  refunded  to  the  borrower. 


(3)  The  Finance  Office  will 
administratively  change  the  interest  rate 
on  a  borrower's  account  in  accordance 
with  notification  from  the  servicing 
official.  The  installment  schedule  set 
forth  in  each  borrower's  debt  instrument 
wilt  not  change.  The  original  principal 
schedule  for  principal-plus-interest 
accounts  where  principal  onJy  is 
stipulated  will  continue  to  be  used  for 
payment  calculation  by  the  Finance 
Office.  Amortized  accounts  will  adhere 
to  the  original  payment  schedule  and 
amount  The  laat  scheduled  principal 
installment  will  be  reduced  by  the 
amount  of  the  balance  previously 
generated  by  the  reversal  and 
reapplication  of  payments. 

(4J  When  FmHA  has  processed  a 
change  of  interest  rate  for  an  amortized 
loan  and  a  reduction  in  installment 
amounts  is  needed  to  provide  for  a 
sound  operation,  the  borrower  may 
request  reamortization  in  accordance 
with  §  1951,207(g)  of  this  subpart. 

(5)  The  borrower  will  be  notified  in 
writing  of  the  new  interest  rate  as 
changed. 

§  1951.221    Servicing  of  nonprogram  (NP) 


Borrowers  with  NP  loans  are  not 
eligible  for  any  program  beneHts, 
including  appeal  rights.  However,  FmHA 
may  use  any  servicing  tool  under  this 
subpart  necessary  to  protect  the 
GovemmeDt's  security  interest 
including  reamortization  or 
rescheduling,  llie  refmancing 
requirements  of  Subpart  F  of  this  Part 
1951  do  not  apply  to  NP  loans.  Debt 
settlement  actions  relating  to  NP  loans 
must  be  handled  under  the  Federal 
Claims  Collection  Act  proposals  will  be 
submitted  to  the  National  Office  for 
review  and  approval.  Any  exception  to 
the  servicing  requirements  of  NP  loans 
under  this  subpart  must  have  prior 
concurrence  of  the  National  Office. 

9  1951J222-1951.249    [fteservad] 

91951^50    0MB  control  numlMr. 

Collection  of  information 
requirements  contained  in  this  subpart 
have  been  approved  by  the  Office  of 
Management  and  Budget  and  have  been 
assigned  OMB  Control  Number  0575- 
0066. 

Dated:  )anuary  27.  1989. 

Neal  Sox  fohnaon, 

Acting  Administrator,  Farmers  Home 
Administration. 

(FR  Doc.  89-5081  Filed  3-3-89-.  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Acceptance  of  Products  Purchased  f  or 
Use  In  Nuclear  Power  Plant  Structures, 
Systents  and  Components 

AOENCV:  Nuclear  Regulatory 
Commission. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Nuclear  Regulatory 
Commission  (Commission)  is  proposing 
to  develop  regulations  requiring 
enhanced  acceptance  procedures 
including,  but  not  limited  to,  receipt 
inspection  and  testing  of  products 
purchased  for  use  in  nuclear  power 
plant  structures,  systems  and 
components.  This  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  is 
intended  to  soUcit  comments  on  the 
need  for  additional  regulatory 
requirements  and  to  obtain  an  improved 
understanding  of  alternatives  to 
regulatory  requirements  that  could 
provide  assurance  that  structures, 
systems  and  components  procured  for 
use  in  nuclear  power  plants  will  perform 
as  expected  to  protect  public  health  and 
safety. 

DATE:  The  comment  period  expires  July 
5, 1989.  Conmients  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  to  comments  received 
after  this  date. 


:  Mail  comments  to:  The 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch. 

Dehver  conunents  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  pjn.  Federal  workdays. 

Examine  copies  of  comments  received 
at  The  NRC  PubUc  Document  Room. 
Gehnan  Building.  2120  L  Street  NW., 
Washington,  DC. 

FOR  FURTHER  mrORMATlOW  CONTACT 
Max  J.  Clausen,  Office  of  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Telephone  (301)  492-0969. 
SUPPLEMENTARY  INFORMATION: 

Background 

Appendix  B  to  10  CFR  Part  50  of  the 
Commission's  regulations  adopted  in 
1970  (35  FR  10498)  establishes  the 
quality  assurance  criteria  for  safety- 
related  structures,  systems  and 
components  for  nuclear  power  plants. 
The  purpose  of  the  quaUty  assurance 
criteria  in  Appendix  B  is  to  provide 
requirements  for  the  design, 


procurement,  receipt  inspection  and 
testing,  construction  and  operation  of 
nuclear  power  plant  structures,  systems 
and  components.  The  criteria  are 
generally  structured  to  confinii  the 
quality  of  products  designed,  purchased, 
inspected,  tested  and  installed  for  use  in 
nuclear  power  plant  structures,  systems 
and  components.  The  criteria  apply  to 
all  activibes  conducted  during  the 
design,  construction  and  operating 
phases  of  nuclear  power  plants  that 
affect  the  safety-related  functions  of 
structures,  systems  and  components 
Procedures  and  actions  by  licensees  and 
their  representatives  conforming  to 
these  criteria  are  expected  to  detect 
substandard  and  poor  quality  products 
but  may  not  necessarily  detect 
counterfeit  or  fraudulently  marketed 
products.  Recent  cases  involving 
apparently  substandard,  counterfeit  and 
fraudulently  marketed  products  for 
nuclear  power  plant  structures,  systems 
and  components  have  prompted  the 
Commission  to  reconsider  the  adequacy 
of  current  regulations  for  detecting 
substandard,  counterfeit  and 
fraudulently  marketed  products  and  for 
assuring  that  such  products  are  not  used 
in  nuclear  power  plant  structures, 
systems  and  components. 

Criteria  Ul.  IV.  VII,  VUl.  and  XV  of 
Appendix  B  to  10  CFR  Part  50  provide 
the  criteria  for  the  control  of  purchased 
structures,  systems  and  components  for 
nuclear  power  plants.  Historically, 
licensees  and  their  representatives  have 
purchased  products  with  certifications 
attesting  to  the  quality  of  the  products 
and  have  depended  to  varying  degrees 
on  the  certifications  as  one  basis  for 
accepting  the  products.  However,  recent 
discoveries  of  substandard,  counterfeit 
and  fraudulently  marketed  products 
furnished  to  nuclear  power  plants  by 
contractors  and  subcontractors 
demonstrate  that  current  product 
acceptance  practices,  particularly  those 
based  heavily  on  certifications  and 
stated  catalog  specifications,  have  not 
been  sufficient  in  all  cases.  Additional 
details  of  apparently  substandard, 
counterfeit,  and  fraudulently  marketed 
products  are  contained  in  NRC 
Compliance  Bulletin  No.  87-02  and 
Supplements  1  and  2,  NRC  Bulletin  No. 
88-05  and  Supplements  1  and  2,  NRC 
Bulletin  No.  88-ia  NRC  biformation 
Notice  No.  88-19,  NRC  Information 
Notice  No.  88-35.  .NRC  Information 
Notice  No.  88-46  and  Supplement  1. 
NRC  Information  Notice  No.  88-48.  and 
NRC  Information  Notice  No.  88-97  ' 


'  TTiese  documenis  arp  availdble  for  in»p«:.l)on  at 
the  Commission's  Publir  Document  Room.  Gelman 
Building.  2120  L  Slreel.  .NW..  Washintfton.  tx:. 


'.)    ' 
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In  iTirtiiy  <-«iH«-!t   (iH  III  i>rtrl  ciii*(  u8»rd  in 
th«  r»>fpr»»n(  cd  hullrtina  und  mfi)rniHlion 
nolir.et   p)n)<iut;t  mxeptHncp  pfHcliifs 
hrtvf  fmlfil  to  ilft»'<  t  »iii.h  nutiFitHndrtni 
I  oiiiili-rffit  or  frmidiilontly  murVcd 
priMlui  ts    I'h»''r«'fur»v  thf  (iomrtismnn  is 
I  <in«id«Tinx  ihf  ii»-»"d  for  uddtllDnal 
rujiulrtlicnn  or  uiht-r  iiidhiKia  to  provide 
nd»liliiirirtl  HsmirtirK  e  thfil  (ir(Klu<;l» 
pun.hrt.»«d  fur  us*?  in  nui  lf«r  ^xjwfT 
plant  ii(ruct\irr«.  lyslemi  tm\ 
i.onipont-nti  t^liify  reqiiirrmenH  and 
»()«n:ific;H lions  thai  ar«  imfK)»«d  to 
provider  ainfidwnre  that  tS««»«  Urnu  vwdl 
})«(rfoan  aa  mquinKJ  to  pn)<«t.t  lltf  public 
health  and  safuty 

Th»'  ("ommiaaions  »  rt'miiiitlon* 
provide  two  alteniatu  e  approdihrt  to 
rtsaurt"  thai  stru«:tur«i,  syntenis  and 
(ximponenla  aatisfy  rfquirf  mrnla  for 
»rtf«ly  r«lat«d  rtpplicatloni  A  iic«nM»e 
may  pri><;ur«  pr^nlucta  to  the 
r»?(luirrm«nU  of  the  applu^ble  code  or 
itandarxl  for  the  safety  related  ttructure. 
iiyilem  or  component    Alternatively,  the 
li<;«n«ee  may  purchase  a  commerciHl 
grade  prtxlui.t  and  then,  uairig  the 
appn)pnale  prin^edufea  and  •atlsfyir\^ 
the  Commisiion  »  recniirements. 
dedicate  ittti  cominarcial  grade  product 
fnr  lh«  lafety  related  appltc«doa  TIm 
experience*  that  have  been  dli>ciii»ed  in 
the  bulletliM  and  infurmatioQ  notice* 
provlouily  referencad  apply  to  product* 
that  Mere  ubtained  aslcvt  both  of  theee 
app  roach e« 

rhe  Commitmon  had  concluded  that 
mgnificanl  engineennji  involvement  ti 
rtK)ulred  durlnji  the  prixriiniinent  proceas 
for  pnKluctii  uJM'd  in  nuclear  power 
plant*  and  dnnng  any  teatinj;  of  these 
prtnlucts  It  Is  the  Commission  s  view 
that.  In  the  past.  irvad«<4uata  engineetinjt 
involvement  ha*  l)«en  a  common 
weakness  in  licensees  pnKurement 
pru^rarus.  particularly  when  commercial 
grade  prtvcurements  were  involvwi  It  it 
the  (lommission  »  poeltion  that 
uivulvemeni  of  a  licjwiaee  s  enginewnnn 
staff  in  the  procureiTMMil  proc«M  sKouUi 
inclu<ln  1 1 )  sulectutn  o^  product*  tu  be 
uaed  in  the  plaitt.  (2)  delartnlnatloo  of 
the  critical  characteristics  of  the 
selected  prt>ducts  that  are  lu  be  verified 
dunng  product  acceptan<-«.  {3\ 
determination  of  »pe<  ific  te*tinj< 
requirements  applicable  to  the  selet  ted 
pnxlucts.  and  |4)  evaluation  of  te*t 
results  This  involvement  should  l>e 
applicable  to  products  inilially  pnK^ured 
as  safety  related  as  well  as  commen  lal 
hfrade  prtnluct*  pnnjuretl  for  iJedu  ation 
and  upgrading  for  use  m  safety  re  la  ted 
applications   The  extwnt  of  this 
ongineenng  Involvement  will  t>e  hixhly 
dependent  on  the  nature  and  u»e  of  the 
pnHlu<  Is  involved 


Ilir  (Commission  is  concerned  alnnjl 
the  (juality  of  commercial  xrade 
prtKlucts  that  are  u.'>ed  throughout  the 
nuclear  plant,  including  applications  m 
ihi'    fialani  e  of  pUnt     structures,  sytems 
iind  (ompcinents  This  concern  stems 
from  a  reconnition  that  structures, 
sytems  and  com^Hinents  utilizing 
substandard  prtnlucts  may  not  function 
as  ttesiKned  and  m.iy  challenge  safety 
related  systems  unnecessarily  or 
complicate  the  responae  to  off  normal 
events  Commenters  are  requested  to 
consider  the  issues  and  questions  of  this 
ANPR  as  they  may  relate  to  the  need  or 
desirability  for  either  more  prescriptive 
regulation*  or.  alternatively,  a 
(>erformance- baaed  requirement 
Comments  are  also  requested  on  the 
ilesirability  of  any  such  requirement  for 
safety-related  application*,  as  well  as 
for  applications  throughout  the  plant 

A  t)road  spectrum  of  issues  needs  to 
l>e  considered  t>efore  the  Commission 
de<:ides  on  the  scope  and  content  of  any 
proposed  new  regulatory  requirements 
addressing  the  concern*  raised  by  the 
experience  of  licensee*  placing 
essentially  complete  reliance  on 
certiricates.  s«ch  a*  CertificatM  of 
ComplMBO*.  kiid  tha  tv1d«nc»  that  aoiae 
co«tr«oton  are  mitrepre««ntlng 
product*.  This  anpenence  is  discussed 
(n  the  referenced  buUrtin*  and 
infomMtion  ooticea.  The  (ollowlnt 
queations  are  posed  t«  raiee  the  i*sae* 
that  the  Commi*sion  has  Identified  and 
are  not  to  be  considered  complete  nor 
are  they  intended  to  bxjund  the  scope  of 
public  comment  on  this  ANPR.  The 
question*  are  striictured  in  two 
categone*;  (1)  Products  Procured  for  Use 
in  Safety-Related  Stmcture.  System  and 
(k>inpen«nl  ApplicaUoa*.  and  (2) 
Dedication  of  Commercial  Grade 
FVoducts  for  Use  in  Safety  Related 
Structure.  System  and  Component 
Applications 

Public  comments  are  invited  on  each 
of  theae  qiiastion*.  The  comment 
resolution  process  will  be  Improved  if 
earii  oomnient  is  identiflad  to  the 
qneation  to  which  it  responds. 
Ct>mmentef*  may  submit  in  addition  to 
the  ort^nal  pap<T  copy,  a  copy  of  the 
letter  in  an  electronic  formal  on  IBM  PC- 
IKJS  compatible  3  5  or  5.25  inch  double 
sided  double  density  [DSfUD]  diskettes 
Data  files  should  be  prv)vided  in  ASCI! 
code  or,  if  formatted  text  is  required. 
data  files  should  be  provided  in  IHM 
Revisable-Korm  Text  Document  Content 
.\rT-.hitecture  (RhT/DCA)  format. 

1    l^roducts  Procured  for  Use  in  Safety- 
Rflated  Structure.  System  and 
Component  Applications 

The  qneffllons  in  this  section  are 
categonre<l  In  four  subsections  Oneral. 


Metallit  lYoducts.  Nonmetallic  Produi  ts. 
and  (Components 

1  1     C'.eneral 

Ilia     In  view  of  the  problems  that 
have  b*fn  detected  with  substandard, 
counterfeit,  or  fraudulently  marketed 
prt)du(  ts.  do  the  Commission's  current 
regulations  provide  adequate  cntena  for 
ensuring  the  acceptability  of  purt;h«8ed 
products/ 

111b     If  the  current  regulations  are 
considered  to  provide  adequate  cnleria. 
how  should  they  be  applied  to  easure 
that  substandard,  counterfeit,  and 
fraudulently  marketed  products  are 
detected  and  precluded  from  use  in 
nuclear  power  plants? 

111c     If  the  current  regulations  do 
not  provide  adequate  cntena.  should  the 
Commission  establish  specific 
requirements  or  performance  based 
requirements  to  ensure  that  products 
purchased  for  use  in  nuclear  power 
plant  structures,  systems  and 
components  satisfy  the  operational 
requirements  necessary  to  protect  public 
health  safety? 

1  1.2a     What  traceability 
requirements  should  be  imposed  for  all 
products  to  be  used  in  safety -related 
structures,  systems  and  components? 

1  1.2b  Should  material  traceability 
thro«igh  ell  intermediary  contractors, 
suboootrectors  and  proceeeors  be 
required^ 

112c     Should  all  cntical 
characteristics,  for  example,  materials, 
operations,  functions,  etc..  be  traceable? 

1  1 .2d     Should  there  be  any 
exceptions  to  the  traceability 
requirements? 

1  1  2e     What  should  the  identification 
requirements  be  for  traceability,  for 
example,  uniquely  marking  each  pert 
whenever  possible,  bagging,  records, 
etc? 

1  1.3     Should  product  acceptances  be 
restricted  to  inspections  and  tests  or 
should  product  acceptances  include,  on 
a  sample  basts,  destructive  insi>ecbons 
a  id  tests  to  verify  chemical  and 
physical  characteristics? 

114  What  types  of  inspections  and 
tests  (appropriate  fpr  the  vanous  types 
of  products)  should  be  required? 

1  1.5     Should  licensees,  contractors 
and  subcontractors  be  encouraged  to 
perform  joint  testing? 

1  1  h     If  destructive  inspections  and 
tests  are  determined  necessary,  what 
should  be  the  sampling  basis  (per 
vendor,  per  purchase  order,  per 
shipment  per  lot.  per  container,  eic.p 

117     Should  sample  plan  testing  be 
permitted  for  testing  or  should  such 
testing  be  on  a  100  percent  basis? 


1.1.8  WThat  sort  of  statistical 
sampling  during  product  inspection  is 
adequate  to  provide  confidence  that  the 
product  has  the  requisite  assurance  of 
quality? 

1.1.9  What  criteria  should  be  used 
for  allowing  sample  plan  testing  during 
product  acceptance? 

1.1.10  Should  the  shelf  life  of 
appropriate  types  of  structures,  systems 
and  components  be  inspected  and 
verified  as  acceptable  during  product 
acceptances? 

1.1.11  To  what  extent  will  an 
effective  vendor  audit  program  and 
maintenance  of  a  qualified  vendor  list 
reduce  the  likelihood  of  questionable 
products  being  used  in  nuclear  power 
plants? 

1.1.12  What  are  the  essential 
elements,  for  example,  team 
composition,  depth  of  audits,  and 
approach,  that  must  be  included  in  an 
effective  vendor  audit  program? 

1.1.13  What  reinspection  or  reaudit 
frequency  is  appropriate  to  maintain 
confidence  in  those  vendors  on  a 
qualified  vendor  list? 

1.1.14  How  do  licensees  ensure  that 
Code  Certificate  holders  and  "N"  stamp 
vendors  are  current? 

1.1.15  Is  there  an  auditable  method  to 
demonstrate  that  licensees  actually 
purchased  the  pnxluct  from  a  qualified 
vendor,  for  example,  the  bolder  of  an 
ASME  Code  stamp  holder  certification? 

1.1.16a     Should  negative  inspection, 
testing  and  audit  results  be  shared  with 
other  parties? 

1.1.16b    Is  a  Federal  requirement 
necessary  to  permit  this  sharing  of 
information? 

1.1.16c    Should  procurement 
contracts  be  required  to  include  a 
provision  for  public  release  of  the 
results  of  audits  of  the  vendor? 

1.1. 16d     Are  there  restraint  of  trade, 
antitrust  concerns  or  liabilities 
associated  with  these  actions? 

1.1.17  Should  licensees,  contractors 
and  subcontractors  be  encouraged  to 
make  joint  procurements  and  to  share 
inspection/audit  results  of  joint 
procxirements  to  enhance  the 
effectiveness  of  inspections/audits? 

1.1.18  If  joint  procurements  and 
Inspections/audits  are  encouraged, 
should  controls  be  imposed  and,  if  so, 
what  and  how  should  these  controls  be 
imposed? 

1.1.19  What  audit  and  testing 
documentation  should  be  required  to 
provide  traceability  and  give  confidence 
to  all  participants  in  joint  product 
acceptances? 

1.1.20a     Should  the  NRC  establish 
and  pubUsh  a  list  of  approved  vendors 
for  various  products? 


1.1.20b    If  a  list  of  approved  vendors 
is  estabUshed,  how  should  vendors  be 
selected? 

1.1.20c    If  a  list  of  approved  vendors 
is  established,  who  should  be 
responsible  for  maintaining  this  list? 

1.1.20d    Should  licensees  be 
restricted  to  making  procurements  from 
this  list  of  approved  vendors? 

1.1.21  Should  the  use  of  a  certificate, 
such  as  a  Certificate  of  Conformance,  in 
the  procurement  process  be  prohibited 
or,  if  allowed,  be  restricted  to  issue  by 
the  original  equipment  manufacturer  for 
items  that  have  remained  under  his 
direct  control? 

1.1.22  Should  the  furnishing  of  the 
original  manufacturer's  certificate,  such 
as  a  Certified  Material  Test  Report  be 
made  mandatory  for  procurement  of 
materials  from  intermediate  vendors? 

1.1.23  Should  the  transcribing  of  an 
original  manufacturer's  test  data  by 
intermediate  vendors  onto  the  vendor's 
certification,  for  example.  Certified 
Material  Test  Report  be  forbidden? 

1.1.24  To  what  extent  should 
licensees  or  their  representatives  be 
required  to  inspect  the  implementation 
of  contractor  product  acceptance 
programs? 

1.1J25  Should  licensees  be  required 
to  audit  implementation  of  10  CFR  Part 
21  by  suppliers  and  vendors? 

1.1.26  In  addition  to  the 
requirements  of  10  CFR  Part  21,  should 
Ucensees  be  required  to  notify 
manufacturers,  suppliers  and  vendors  of 
licensee-identified  problems  with 
vendor-provided  nonconforming 
products  or  programs? 

1.1.27  Should  licensee  participation 
In  a  national  data  system  for  reporting 
equipment/component  failures  by 
manufacturer  and  application  be 
required? 

1.1.28  Is  there  specific  data  that 
should  be  included  in  a  national  data 
system  that  would  significantly  enhance 
its  usefulness  in  establishing  equipment 
performance  history? 

1.1.29  What  are  the  impbcations  of 
any  new  Commission  requirements  on 
the  Commission's  endorsement  of  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  in  10  CFR  50.55a? 

1.1.30  What  is  the  best  way  to 
coordinate  any  new  requirements  with 
the  ASME  Boiler  and  Pressure  Vessel 
Code? 

1.1.31  Should  the  new  requirements 
that  relate  to  areas  covered  by  the 
ASME  Boiler  and  Pressure  Vessel  Code 
(e.g.,  SA  material  specifications)  be 
handled  through  the  code  committee 
system? 


1.1.32    To  what  extent  should  items 
1.1.1a  through  1.1.31  be  required  for 
other  than  safety-related  components? 

1.2     Metallic  Products  (e.g..  fasteners, 
piping,  pipe  fittings,  weld  rod.  castings, 
forgings,  bar  stock,  plate  matenal. 
stampings,  wire,  cable,  etc.). 

1.2.1a     Should  chemical  analyses  of 
the  products  be  required  as  part  of 
product  acceptances? 

1.2.1b     Should  these  analyses  of  the 
products  be  performed  by  destructive  or 
by  nondestructive  means? 

1.2.2a     Should  tests  of  mechanical 
properties  (e.g..  hardness,  tensile 
strength,  impact,  etc.)  of  the  products  be 
required  as  part  of  product  acceptances? 

1.2.2b     Should  tests  of  mechanical 
properties  of  the  products  be  performed 
by  destructive  or  by  nondestructive 
means? 

1.2.3    When  destructive  tests  are 
required,  are  test  coupons  (when 
applicable)  an  acceptable  source  of  lest 
materials  for  the  tests  of  chemical  and 
mechanical  properties  or  should 
material  samples  be  removed  from 
actual  products? 

1.3  Nonmetallic  Products  (e.g.. 
lubricants,  tape,  elastomers,  seals, 
paints,  filters,  etc.) 

1.3.1a    Should  chemical  analyses  be 
required  for  lubricants,  tape,  elastomers 
etc.,  during  product  acceptances? 

1.3.1b     Should  these  analyses  be 
performed  by  destructive  or  by 
nondestrucbve  means? 

1.3.2     Should  physical  property  tests 
(e.g.,  viscosity  for  lubricants,  hardness 
for  elastomers,  efficiency  for  filters,  etc.) 
be  required  during  product  acceptances? 

1.4  Components  (e.g.,  pumps,  valves, 
circuit  breakers,  controllers  and 
electronic  parts/assemblies  and  their 
replacement  parts) 

1.4.1     Should  components  be 
subjected  to  funcUonal  tests  during 
product  acceptance? 

1.4.2a     Should  components  be 
disassembled,  if  necessary  during 
product  acceptance,  to  venfy 
dimensional  characterisbcs? 

1.4.2b     If  the  components  are  not 
disassembled,  what  methods  should  be 
utilized  to  verify  cribcal  characteristics? 

1.4.3a     Should  the  chemical  and 
physical  properties  of  component 
materials  be  analj-zed  dunng  product 
acceptance  inspecbons? 

1.4.3b     If  the  chemical  and  physical 
properties  of  component  materials  are  to 
be  analyzed  during  product  acceptance 
inspections,  what  means  should  be 
utilized? 

2.  Dedication  of  Commercial  Grade 
Products  for  Use  in  Safety-Related 
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Siru<,lur«.  Syitciii  rtiid  ( Dnipurifiit 
Appln.Mliori* 

Ihr  (|upsti<infi  in  this  section  are 
tHlf«<)niHil  in  five  »ut)se<  tions   (.«'nenil, 
Meiijllic  IVixiiii  ts   N<inmetallu   F*rudut,t». 
Cdiuponents.  rtrui  Ott.i-r*  Questiont 

2.1        l.flUTrtl 

2  1  1     Shoiiiil  ifie  (,<)n\mift!iiiin 
esltthtish  spec  ifh   re(}uirefnent»  or 
pcifdrmanr.p  t)rtit«'(J  rt'tjuirfments  to 
ensure  that  coinmeri  idl  grtiile  product* 
f.einK  Ji-di.  /iif<i  t.ir  umh  in  safrty  reltiled 
tivKlf.ir  power  pUiil  Hlr\i(:tijres,  nysteniH 
and  i.onipi)ncii!H  salisfv  the  operatiDndl 
requiremenls  iieress<ir>  to  protect  publiu 
health  and  safetyi* 

2  1  1     Should  \R(!  renulations  tw 
revised  to  endorne  anil  incorporate  Ir, 
reference,  the  industry  (.odes,  standards, 
or  guidance  dm  umenls  for  dedn  .ilion 
pronrams  of  commert,idl  ^rade  pmdui  ts 
for  use  in  safety  related  stnicturu 
system  and  (oniponent  applu  alions' 

2  1  la     What  should  the  traceahility 
recjuirements  be  for  all  commerrual 
produi  ts  being  upgraded  for  use  in 
safety  related  structures,  systems  and 
components? 

2  1  Jb     If  upRTuding  traceability 
provisions  are  necessary    what  should 
these  provisions  include? 

21  Jc     Should  material  traceability 
through  all  intermediary  contracts, 
subcontractors  and  pmcessors  b« 
required? 

2  1  3d     If  Item  tracenbility  is 
necessary,  should  then*  be  any 
prtivisions  for  upgradirm  products  whose 
trareHf)ility  cannot  be  established' 

2  1  ^f     Should  the  upgrading 
traceability  prrjvlsions  be  any  different 
if  the  pmducia  are  heat/lot  identified  or 

not? 

2  1  3f     What  should  the  identinr.ation 
requirements  be  for  traceability,  fur 
example,  marking.  haf«injj  and  records? 

2  14     How  should  products  intended 
for  use  in  applications  in  which  products 
are  normally  required  to  meet  specific 
standards  [*e  inspectt^  to  verify  that  all 
cntK  al  characteristics  are  satisfied.' 

2  1  ,S     Should  the  shelf  life  of 
appropnate  types  of  pro<hicts  be 
inspectnd  and  verified  as  acceptam  e  as 
part  of  the  iip>Krade  Inspection  priM  ess' 

2.1  fl      What  types  of  shelf  life  controls 
should  be  imposed  on  produc  ts  that  are 
U-ing  upuradeci  for  use  in  safety  related 
stni(  tures.  systems  and  components? 

2  1  T     Should  all  uj>«rade  ins;>ectlons 
be  restricted  to  inspections  and  tests  or 
should  they  include,  on  a  sample  basis, 
destructive  inspections  and  tests  to 
venfy  chemical  and  physical 
charactensticj? 

2  1  8  What  types  of  inspec  tions  and 
tests  (appropnate  for  the  various  types 
of  products)  should  be  recjulrwd? 


219     fk)w  should  inspections  venfy 
all  critical  charactenstics  (for  example 
chemistry    physical  proper'ies 
dimensions,  special  pnwesses  etc  )' 

2  1  U)h     If  (]e8tnjcti\e  inspections  and 
tests  are  determined  to  be  necessary. 
how  should  samples  be  selected  if 
products  are  heat/lot  identified? 

Z  1  10b     How  should  samples  \>e 
sc'lected  if  products  are  not  heat  Mot 
identiTled? 

2  111     Should  sample  plan  testing  be 
permitted  for  nondestructive  testing  or 
should  sue  h  testing  be  on  a  100  percent 
basis'' 

2  1  12  What  (.nterid  are  appropriate 
for  allowing  sample  plan  testing  during 
upgrade  inspertion.H? 

2  2     Metallic   Products 

2  2  la      Are  chemical  analyses  of  the 
products  appropriate  as  part  of  upgrade 
inspections' 

2.2  lb     Should  these  analyses  be 
performed  by  destructive  or  by 
nondestructive  means' 

2  2  2a     Are  tests  of  mechanical 
properties  leg.,  hardness,  tensile 
Btrenf<th.  impact  etc.)  appropnate  as  part 
of  upxrade  inspections? 

2  2  2b     Should  these  tests  be 
p«!rformed  by  destructive  or  by  non- 
destructive means? 

2.2.3  If  the  product  is  heat/lot 
traceable,  is  sample  inspection 
(destructive  and  nondestructive) 
adequate  for  confinnation  of  cntical 
charactenstics? 

2.2.4  If  the  product  is  nut  heat/lot 
traceable,  ts  it  necessary  to  either 
sample  or  100  percent  test,  for  example, 
hardness,  to  establish  uniformity  and 
then  destnictively  analyze  Iheni  (for 
example,  chemical  analyses,  tensile 
tested,  impact  tested,  etc  )  to  deterniine 
acceptability? 

2  2  5     Should  requirements  m 
addition  to  those  included  m  industry 
standards  (eg  .  additional  samples,  etc.) 
t)e  required' 

2  2  6     When  destructive  tests  are 
required,  are  test  coupons  (when 
available)  an  acceptable  source  of  test 
matenals  for  chemical  and  mechanical 
properties  tests  or  should  material 
samples  be  removed  from  actual 
produi  ts' 

2  3     Nonmetallic  l>rtjducts 

2.3  la     Are  chemical  analyses 
necessary  to  establmh  cntical 
ch.iractenstics  for  lubncants   tape. 
elastomers  etc  ,  proposed  for  upgrading 
for  use  in  safety  related  systems' 

2  3  1b  Should  these  analyses  \m 
performed  by  destructive  or  by  non- 
destructive means? 

2  3..      Are  physical  property  tests 
(eg.  Mscosity  for  lubricants,  hardness 


fcir  il.istomers.  efficiency  for  filters,  etc  ) 
necessary  for  upgrading  these  products? 
2.3  3     May  cntical  characteristics  h>e 
inspected  by  samples  or  is  100  percent 
inspection  necessary  to  venfy  these 
charactenstics? 

2.4     Components 

2  4  1      Must  each  critical 
characteristic  be  inspected  before  the 
component  is  acceptable  for  use  in 
safety-related  systems? 

2  4  2     How  should  the  chemical  and 
physical  properties  of  component 
matenals  be  analyzed  dunng  upgrade 
inspections? 

2.4.3     If  cntical  characteristics  cannot 
be  inspected  on  each  component  piece, 
should  it  be  ace  eplable  to  establish 
heat/lot  traceability,  establish 
uniformity  of  lot  by  sample  in.spection 
and  thereby  accept  the  lot? 

2.4.4a     Must  components  be  100 
percent  functionally  tested  or  may  they 
be  8ub)ected  to  functional  tests  on  a 
sampling  basis? 

2  4  4b     Inspected  by  sample,  what  is 
the  basis  for  performing  only  sample 
i[\spcction? 

2.4. 5a     Should  disassembly  of 
components  be  required  to  venfy  cntical 
charactenstics? 

2  4.5b     May  venfication  of  cntical 
charactenstics  be  done  on  a  sampling 
basis  or  are  100  percent  inspections 
necessary? 

2.4.5c     What  is  the  basis  for 
performing  only  sample  inspections? 

2  4  5d     If  components  are  not 
disassembled  to  verify  dimensions,  what 
methods  can  l>e  utilized,to  venfy 
dimensions? 

2  5     Other  Questions 

2  5  1a     Atv  there  any  other  agency/ 
organization  standards  or  programs  that 
should  be  adopted  for  use  in  upgrading 
commercial  grade  products  for  use  in 
safety -related  systems? 

2.5  lb     Should  these  standards  or 
programs  be  endorsed  by  NRC 
regulations? 

2  5  2     Are  there  other  alternatives 
that  could  provide  the  necessary 
assurances? 

2  S3     To  what  extent  should  any 
existing  controls  or  any  additional 
controls  being  contemplated  in  the 
A.NPR  he  extended  to  nonsafety-related 
applications  in  'balance  of  plant" 
structures,  systems  and  components? 

List  of  Subjects  in  10  CFK  Part  50 

Antitrust.  Classified  information.  Fire 
protection.  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalty. 
Radiation  protection,  Reactor  siting 


criteria,  and  Reporting  and 
recordkeeping  requirements. 

The  authority  citation  for  this 
document  is: 

Authority:  Sec  161,  Pub.  L  83-703,  68  Slat 
946.  as  amended  (42  U.S.C.  2201);  and  Sec. 
201,  Pub.  L  93-438,  88  Stat.  1242  as  amended 
(42  U.S.C.  5641). 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  February.  1989. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  ].  Chilk, 
Secretary  of  the  Comtnission. 
[FR  Doc  89-5101  Filed  3-3-89;  845  amj 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 

Business  Loan  Policy 

AOENCy:  Small  Business  Administration. 
ACnOfr.  Notice  of  proposed  rulemaking. 

summary:  Section  102  of  the  Small 
Business  Administration 
Reauthorization  and  Amendment  Act  of 
1988.  Pub.  L.  100-590  (102  Stat.  2989). 
enacted  November  3, 1988,  amends  the 
Small  Business  Act  (15  U.S.C.  636)  with 
respect  to  guaranty  fees  on  loans  of 
$50,000  or  less  by  Certified  or  Preferred 
Lenders.  This  proposed  rule  would 
implement  such  amendment. 
DATE:  Comments  must  be  received  on  or 
before  April  5,  1989. 
ADDRESS:  Comments  may  be  mailed  to: 
Allan  Mandei,  Small  Business 
Administration,  1441  L  Street  NW.. 
Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT 
Allan  Mandei,  202-653-6696, 
SUPPLEMENTARY  INFORMATION:  The 

Small  Business  Administration  (SBA) 
charges  a  guaranty  fee  for  a 
participating  lender  to  obtain  the  SBA 
guaranty  with  respect  to  a  percentage  of 
a  qualified  loan.  On  loans  with 
maturities  in  excess  of  twelve  months, 
the  guaranty  fee  is  two  percent.  Such  fee 
is  paid  by  the  lender  to  SBA,  but  the 
lender  may  pass  that  charge  on  to  the 
small  business  concern  borrower.  This 
is  true  whether  the  loan  being 
guaranteed  by  SBA  is  a  regular  loan,  a 
loan  made  under  the  Certified  Lenders 
Program  (CLP)  (under  which  a  lender  is 
promised  a  three-day  turnaround  review 
by  SBA).  or  a  loan  made  under  the 
Preferred  Lenders  Program  (PLP)  (under 
which  the  loan  does  not  get  any 
processing  review  by  SBA).  Congress 
wants  to  encourage  lenders  to  make 
smaller  loans  which  are  less  profitable 
for  lenders.  Public  Law  100-590 
authorizes  a  Certified  or  Preferred 


Lender  (which  are  SBA  participating 
lenders  who  have  exemplary  records  in 
making  guaranteed  loans)  to  keep  one 
half  of  the  guaranty  fee  for  a  CLP  or 
regularly  processed  loan  of  $50,000  or 
less  and  a  maturity  in  excess  of  twelve 
months.  The  proposed  amendment  of  the 
regulation  would  implement  this 
statutory  provision. 

Public  Law  100-590  also  refers  to  the 
use  of  a  simplified  loan  form  for  these 
small  loans.  SBA  periodically  reviews 
its  loan  forms  and  the  current  version 
was  revised  in  the  last  several  years. 
SBA  considers  that  the  information 
requested  on  the  present  forms  is  the 
minimum  necessary  in  order  to  make  an 
informed  decision  on  the 
creditworthiness  of  a  borrower, 
regardless  of  the  amount  of  the  loan. 
Accordingly,  SBA  is  not  at  this  time 
making  any  changes  to  its  loan  forms  to 
accommodate  this  small  loan  proposal. 

For  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  SBA 
certifies  that  this  proposed  rule  will  not, 
if  promulgated  in  final  form,  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  recent 
history  indicates  to  SBA  that  there  will 
not  be  made  a  large  number  of  loans 
$50,000  or  less. 

SBA  certifies  that  this  proposed  rule 
does  not  constitute  a  major  rule  for  the 
purposes  of  Executive  Order  12291. 
since  the  change  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  because  it  is  not 
anticipated  that  such  a  large  number  of 
$50,000  loans  will  be  made.  In  1986,  the 
average  SBA  loan  was  $150,000,  for  1987 
it  was  $160,000,  and  for  1988  it  was 
$161,000. 

The  proposed  rule,  if  promulgated  in 
final  form,  would  not  impose  additional 
reporting  or  recordkeeping  requirements 
which  would  be  subject  to  the 
Paperwork  Reduction  Act.  44  U.S.C. 
Chapter  35. 

This  proposed  rule  would  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  Executive  Order  12612 

List  of  subjects  in  13  CFR  Part  120: 
Loan  Programs/Business. 

Pursuant  to  the  authority  contained  in 
section  5(b)(6)  of  the  Small  Business  Act 
(15  U.S.C.  634(b)(6))  and  Section  136  of 
Pub.  L  100-590  (102  Stat.  2989),  SBA 
proposes  to  amend  Part  120,  Chapter  I. 
Title  13,  Code  of  Federal  Regulations,  as 
follows: 

PART  120— BUSINESS  LOAN  POUCY 

1.  The  authority  citation  for  Part  120 
continues  to  read  as  follows: 

Authority.  IS  U.S.C.  634(b)(6]  and  636  (a) 
and  (h). 


2.  Section  120.104-1  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

$120,104-1    Guaranty  fee*. 
•         *         •         •         « 

(f)  Retention  of  Guaranty  Fee.  Except 
for  loans  made  under  the  Preferred 
Lenders  Program  in  Subpart  D  of  this 
Part,  when  a  Certified  Lender  or 
Preferred  Lender  makes  a  loan  of 
$50,000  or  less,  with  a  maturity  in  excesb 
of  twelve  months,  it  may  retain  one-half 
of  the  guaranty  fee  charged  to  the 
borrower. 

Dated:  January  26.  1989. 
lames  Abdnor, 
Administrator 
(FR  Doc.  89-5118  Filed  3-3-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
15  CFR  Part  787 

[Docket  No.  81147-8247] 

Voluntary  Self-Disctosures 

agency:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Proposed  rule  wnth  request  for 
comments. 


SUMMARY:  The  Bureau  of  Export 
Administration  proposes  to  amend  the 
Export  Administration  Regulations  to 
set  forth  procedures  for  dealing  with 
voluntary  self-disclosures  of  violation.*, 
of  the  Elxport  Administration  .Art.  af^ 
amended,  and  the  Export 
Administration  Regulations.  Then  have 
been  inquiries  from  the  public  which 
suggest  that  there  are  uncertainties  with 
respect  to  the  effect  that  a  volunt.irj' 
self-disclosure  may  have  on  the 
treatment  of  violations  By  publishing 
the  practice  of  the  Bureau  of  Export 
Administration  with  respect  to 
voluntary  self-disclosures,  this  rule  will 
reduce  that  uncertainty 

Depending  on  the  facts  and 
circumstances  of  each  case,  the 
voluntary  self-disclosure  of  a  violation 
will  ordinarily  be  a  mitigating  factor 
which  the  Bureau  cf  Export 
Administration  will  consider,  along  with 
other  aggravating  and  mitigating  factors, 
when  determining  the  appropnate 
administration  sanction,  if  any.  to  be 
imposed. 

DATE:  Comments  should  be  received  bv 
April  5, 1989. 

ADDRESS:  Written  comments  (six  copies) 
should  be  sent  to:  William  H.  Arvin, 
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OfTKc  i)f  Kxport  F.iifi)rt:emt'nt.  Room  M 
4H1«   Uurrau  of  Kxp<ir1  AdnimistrMlion. 
I)fpartm«nl  uf  Commcri  »*.  14th  Strert 
iimi  Conslilufion  Avenue  NW 
Wtt»hm«foii,  IX:  liiSM)    Iflfphtmr   (.!0:!| 
377 -A^^^ 

roM  FvmTMan  imfo«imatiom  cchitact: 

Anthony  K.  Kicks.  Office  of  the  Chief 
(  (uinuf'i  for  Kxport  AdministrHtion. 
Room  U-J,1J^».  Departnieiit  of 
Commerce,  14th  Street  und  Conbtitution 
Avenue  NW  .  Wadhiti^lon.  DC  ^)2.l(). 
Telephone.  (<»2)  377-53U.  oi 

"Hiomds  Andrukonis.  Offu  e  of  F.xporl 
IntelliKence,  Room  H-WMCR.  Bureau  of 
F.xporl  Administration.  Department  of 
Commerce.  14lh  Street  cind  Constitution 
Avenue  NW  .  WashinKloo   IK!  Znii.TO 
Telephone:  (202)  .>77-82()fl 
tUP^LCMMNTAHY  IMFOMtATIOM: 

Rulemaking  Rsquiraments  and 
InviUtioo  U>  Commenl 

1    I'his  rule  is  consis'i-iil  with 
Kxenitlve  Order  122tf1  and  i;2flei 

2.  This  rule  contains  a  collection  of 
information  suhiett  to  the  F»Hperwork 
Reduction  Act  of  19«0  |44  U  S  C  i^H{h) 
ft  st'v  )  and  has  been  submitted  to  the 
Office  of  Management  and  Dud^et  for 
review  The  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  10  hours  piir 
response,  including  the  time  for 
reviewing  Instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  as|,>ect  of  this  collection  of 
iiiformatioa  including  suggestions  for 
reducing  this  burden,  to  Office  of 
Security  and  Management  Support. 
Bureau  of  F.xport  Administration.  US. 
Department  of  C^ommerce.  Wanhington. 
IK;  2i)ZM.  and  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Pn>|ect  (U«»4  xxxx). 
Washington.  IX:  20503  This  niie  will  nut 
be  publishetf  in  final  form  until  and 
unless  the  Department  of  Commerce  has 
obtained  the  approval  to  do  so  from  the 
Office  of  Management  and  Budget 
Further,  in  accordance  with  5  CFR 
1.120.13  and  1320  15 

a  The  title  for  this  collection  of 
information  is  "the  pr(K,edure  for  the 
voluntary  self  disclosure  of  violations  of 
the  Flxport  Administration  Regulations" 

b  The  information  is  needed  to  delect 
violation*  of  the  Fjiport  Administration 
Act  and  Regulations   It  will  be  uH«d  to 
dctemiine  whether  an  investigation  or 
prosec  ution  is  necessary  and  to  reach 
settlements  with  violators 

c.  The  likely  r««pondent«  will  be 
export-related  businesses. 


J   [)e(.duse  a  notice  of  propoiied 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
g:vcn  for  this  rule  by  section  5J>3  of  the 
.Administrative  Procedure  Act  (5  IJ.S.C. 
S.S3I,  or  by  any  other  law.  under  set.tions 
«03(,i|  and  804(uj  of  the  Regulatory 
Flexibility  Act  (SI'S  C   e03(a)  and 
tKHIa)].  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared 

4  Section  13(a)  of  the  Elxport 
Administration  Act  of  1W^9.  as  amended 
(S()  W  S  C,  app  2412(a)),  exempts  this 
rule  from  all  reijulrements  of  section  553 
of  t)ie  Administrative  FYocedure  Act 
|AP,-\)  ("^  r  S  C  553).  including  those 
re(juin;ig  pulilu.ution  of  a  notice  of 
pniposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date  Section  13(b)  of  the  ELxport 
Administration  Act  does  not  require  that 
this  ni]e  be  published  in  proposed  form 
b)ecau»e  this  rule  does  not  impose  a 
control  on  exports.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

However,  consistent  with  the  intent  of 
Congress  set  forth  in  section  13(b)  of  the 
FLxp<irt  Administration  Act  to  provide 
public  participation  in  rulemaking.  Iheae 
reguldlioru  are  issued  in  proposed  form 
and  comments  will  be  considered  in 
developing  final  regulations. 

The  per.od  for  submission  of 
comments  will  close  April  5.  198a.  The 
Department  will  consider  all  comments 
received  b<'fore  the  cJose  of  the 
comment  penod  in  developing  final 
n'gulations  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  acxompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 
cimfidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason  The  Department  will  return  such 
comments  and  matenals  to  the  person 
submitting  the  comments  and  will  not 
consider  them  m  the  development  of 
final  regulations.  All  public  comments 
on  these  regulations  will  be  a  matter  of 
public  record  and  will  be  available  for 
public  inspection  and  copying.  In  the 
interest  of  accuracy  and  completeness, 
the  Department  requires  comments  in 
written  form  Oral  comments  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying  Communications  from 
agencies  of  the  United  States 
( Government  or  foreign  governments  will 
not  V)e  made  available  for  public 
inspection. 


The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Pjtport  Administration 
Freedom  of  Information  Records 
Inspection  Facility.  Room  H~4fl86. 
Department  of  Commerce.  14th  Sln?ot 
and  Oinstitution  Avenue.  NW  . 
W.ihhm^tton.  DC  2023n  Records  in  this 
facility,  including  wntlen  public: 
commentii  and  memoranda  summarizing 
the  substance  of  oral  communications, 
niiiy  be  inspected  and  (  opied  in 
accordance  with  the  regulations 
pulilished  m  Part  4  of  I  ille  15  of  the 
(lode  of  Federal  Regulations. 
Liiformatiun  about  the  inspection  and 
copying  of  records  at  the  facility  miiy  be 
obtained  from  Margaret  Comejo.  Bureau 
of  Flxport  Administration,  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  377-2593 

5,  This  proposed  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federaliftm  assessment  under  Executive 
Order  12812. 

list  of  Subjects  in  15  CFR  Part  787 

Fjiports.  linforcement.  Cnminal  and 
administrative  sanctions.  Penalties. 
Violations,  Reporting  and  recordkeeping 
requirements. 

PART  787— {AMENDED  1 

Accordingly.  Part  787  of  the  Export 
Administration  Regulations  (15  CF'R 
Parts  700- 7PH)  IS  proposed  to  be 
amended  as  follows: 

1  The  authonly  citation  for  15  CFR 
Part  787  continues  to  read  as  follows: 

Authority:  i\.\)   L  WWi  «;)  Slat   .SlCI  {'<tt 
I '  S  C;   app   2401  et  sp<j  ).  a«  Hmendcd  dy  Pub 
L  K7-145  of  December  29.  19ei.  by  Prih  I. 
UIO-418  of  August  23.  1988.  and  by  l>ub  L  m- 
M  of  July  12.  laftS.  HO   12.S25  of  |uly  12,  198S 
(.SO  yv.  2li-',-y  )uly  1&  1985).  Pub  L  95-2^  of 
l)ereml*r  2a  1977  (50  U  S.C  \^m  ct  srq], 
K.O   12532  of  Seplpmber  9.  1985  (50  VH  3t>Hf.l. 
SeptcmtxT  10.  1985)  a»  affected  b\  notue  of 
Sepiember  4.  1986  151  FK  31925.  Seplcmbrr  8 
l'*«il.  f\ib   L  99-440  of  October  2  1986  (22 
i;  S  C  5«n  f>(  Jfv  )  snd  F..O  125'1  of  Oc:IoIkt 
2"    \^>m  (51  FV.  39505.  October  29.  19H6I 

2  A  new  §  787.15  is  added  to  read  as 

follows: 

{  787 . 1 5    Voluntery  Mif -diacipAn*. 

(a)  General  policy.  Because  it  is  in  the 
national  interest,  the  Department 
strongly  encourages  the  disclosure  of 
information  to  the  Office  of  Export 
Intelligence  by  persons  who  believe  that 
they  may  have  violated  the  export 
control  provisions  of  the  Act  or  any 
regulation,  order,  license  or  other 
authoriiation  issued  under  the  Act. 
Depending  on  the  facts  and 
circumstances  of  each  case,  a  voluntary 


self-disclosure  will  ordinarily  be  a 
mitigating  factor  with  respect  to  the 
administrative  sanctions,  if  any. 
imposed  by  the  Office  of  Export 
Enforcement. 

(b)  Limitations.  (1)  The  provisions  of 
this  section  apply  only  to  information 
provided  to  the  Office  of  Export 
Intelligence  for  review  by  either  the 
Office  of  Export  Eniorcement  or  the 
Office  of  Export  Intelligence  and  use  by 
the  Office  of  Export  Enforcement  in 
determining  whether  to  take 
administatjve  action  under  Part  788  for 
violations  of  the  export  control 
provisions  of  the  Act  and  the 
Regulations. 

(2)  The  provisions  of  this  section 
apply  only  when  information  is  provided 
to  the  Office  of  Export  Intelligence  for 
review  prior  to  the  time  that  either  the 
Office  of  Export  Enforcement  or  the 
Office  of  Export  Intelligence  or  another 
agency,  bureau  or  department  of  the 
United  States  Govenunent  has  learned 
of  the  same  or  substantially  similar 
information  from  another  source. 

(c)  Information  tu  bf  pmvidcd  to  the 
O^ice  of  Export  Enforcement  in 
connection  with  a  voluntary  self- 
disclosure — (1)  General.  Any  person 
wanting  to  disclose  information  which 
constitutes  a  voluntary  self-disclosure 
should,  in  the  manner  outlined  below, 
initially  notify  the  Office  of  Export 
Intelligence  as  soon  as  possible  after 
violations  are  discovered  and  then 
conduct  a  thorough  review  of  all  exp<irt- 
related  transactions  where  violations 
are  suspected.  Upon  completion  of  the 
review,  the  person  should  prepare  and 
submit  to  the  Office  of  Export 
Intilligence  a  detailed  narrative 
account,  supported  by  appropnate 
documentation,  of  all  the  suspected 
violations. 

(2)  Initial notif\a;ion  (i|  Ordinarily, 
the  initial  notification  should  be  m 
writing  and  sent  to  the  address  set  forth 
in  §  7H7.i5|c)(7).  The  notification  should 
include  the  name  of  (he  person  making 
the  disclosure  and  a  bnef  desrriplvon  of 
t!^(■  suspected  violations 

(ii)  The  Office  of  Flxport  Intellijjence 
rrcojinizes  that  there  will  be  situations 
where  it  will  not  be  practical  to  make 
the  initial  notification  in  writing.  For 
example,  this  could  occur  if  a  shipment 
leaves  the  United  States  without  the 
required  export  hccnse  and  there  may 
still  be  an  opportunity  to  prevent 
acquisition  of  the  commodities  or 
technical  data  by  unauthorized  persons. 
In  these  situations,  the  Office  of  Export 
Intelligence  should  be  contacted 
promptly  at  (202)  377-8208. 

(3)  Narrative  account.  After  the  initial 
notification,  a  thorough  review  should 


be  conducted  of  all  export-related 
transactions  where  possible  violations 
are  suspected.  The  Office  of  Export 
Intelligence  suggests  that  the  review- 
cover  a  period  of  five  years  prior  to  the 
date  of  the  initial  notification.  Upon 
completion  of  the  review,  the  Office  of 
Export  Intelligence  should  be  furnished 
with  a  narrative  account  that 
sufficiently  describes  the  suspected 
violations  so  that  the  Office  of  Export 
Enforcement  and  the  Office  of  Export 
Intelligence  can  assess  their  nature  and 
gravity.  The  narrative  account  should 
also  describe  the  nature  of  the  review 
conducted  and  measures  which  may 
have  been  i.ik'T  to  minimize  the 
likelihood  '.hat  violations  w  ill  occur  m 
the  future.  Where  appropriate,  the 
narrative  accmnt  should  include,  but  is 
not  limited  to: 

(i)  The  kind  of  violation  involved,  e.g.. 
an  unlicensed  shipment,  dealing  with  a 
party  denied  U.S.  export  privileges: 

(ii)  An  explanation  of  when  and  how 
the  violations  occurred; 

(iii)  The  complete  identities  and 
addresses  of  all  individuals  and 
organizations,  whether  foreign  or 
domestic,  involved  in  the  activities 
giving  rise  to  the  violations; 

(iv)  Export  license  numbers: 

(v)  Commodity  classification  numbers, 
product  descriptions  and  quantities,  and 
value  in  U.S.  dollars  of  the  commodities 
or  technical  data  involved;  and 

(vi)  A  description  of  any  mitigating 
circumstances. 

(4)  Supporting  documentation,  (i)  The 
narrative  account  should  be 
accompanied  by  copies  of  those 
documents  which  explain  and  support  it 
Where  appropriate,  the  documentation 
should  include,  but  is  not  limited  to: 

(A)  Licensing  documents  surJi  as 
export  licenses,  ficense  applications, 
import  certificates  and  end-user 
statements: 

(Bt  Shipping  documents  such  as 
Shipper's  Export  Declarations,  air 
waybills  and  bills  of  lading;  and 

IC|  Other  documents  .such  as  teiexes 
and  other  evidence  of  written  or  oral 
coinmumcations,  internal  memoranda, 
purchase  orders,  invoice.s,  letters  of 
credit  and  brochures. 

(ii)  Any  other  relevant  documents 
must  be  retained  by  the  person  makmg 
the  disclosure  until  the  Office  of  Export 
Intelligence  or  the  Office  of  Export 
Enforcement  requests  them  or  until  a 
finul  decision  with  respect  to  the 
disclosed  information  has  been  made. 
After  a  final  decision,  the  documents 
should  be  handled  in  accordance  with 
the  recordkeeping  rules  set  forth  in 
5  787.13. 

(5)  Certification.  A  certification  must 
be  submitted  stating  that  ail  of  the 


representations  made  in  coor.ecticn  with 
the  voluntary  self-disclosure  are  true 
and  correct.  Certifications  made  by  a 
corporation  or  other  orgamzaticn  should 
be  made  by  someone  with  the  authority 
to  do  so.  In  connection  wiih  the 
disclosure  of  inionriatiur.  under  this 
section.  S  787.5.  relating  to  folse  or 
misleading  representations,  applies. 

(6)  Oral piesentatior^.  The  Office  of 
Export  Intelligence  believes  li,at  oral 
presentations  are  general. y  not 
neces.sar\'  to  augment  \X.(  narraiive 
account  and  supporliiy  OocuinentaUon 
Therefore,  if  the  person  maKing  the 
disclosure  t)elieve»  a  meeting  is 
desirable,  a  request  for  one  should  be 
included  wiili  tiie  djsciohu.re. 

(7j  iX'herb  to  muJ^e  vului.iar)  self- 
disclosures.  The  information 
constituting  a  voluntary  self  di»<  losuie 
or  any  other  correspondence  pertaining 
to  a  voluntary  self-dif-ciosure  shouid  be 
mailed  to: 
Office  of  Export  Intelligence.  U.S. 

Department  of  Commerce.  Ben 

Frariklm  Station.  P.O.  Box  71 3a 

Washington.  DC  20044. 
or  delivered  to: 

Office  of  Export  Intelligence.  U.S. 
Department  of  Commerce,  14lh  Street 
and  Constitution  Avenue.  NW..  Room 
H-608r  a  Washington.  DC  2023a 

(d)  .Action  by  the  Offices  of  Export 
Intelligence  and  Expot  En'orcenent 
After  the  Office  of  Intelligence  has  been 
provided  with  the  required  nanative 
and  suppo.rting  documentatirn.  it  will 
acknowledge  the  disclosure  'y  letter, 
provide  the  person  making  t^.e 
disclosure  with  a  point  of  contact  and 
take  whatever  additional  action  it 
deems  appropriate  As  quick'/  as  the 
fads  and  circumstancf  s  of  a  tnen  case 
perrriit.  the  Office  of  Exrxjrt 
EL-^iforcement.  after  consultation  with  the 
Office  of  Export  Inteiiigeice  may  then 
XhVe  any  of  the  following  actions: 

(1}  Inform  the  person  making  the 
disclosure  that  no  action  is  warranted: 
(21  Issue  a  warning  letter 
(3j  Issue  a  ppopos»»d  cliarging  letter 
pursuant  to  §  788.17(b)  and  attempt  to 
settle  the  matter. 

(4)  Issue  a  charging  letter  pursuant  to 
§  788.4  if  a  settlement  is  not  reached:  or 

(5)  Refer  the  matter  to  the  United 
States  E>epartment  of  Justice  for  possible 
prosecution. 

(e)  Critena.  For  purposes  of 
determining  what  action  to  take  and 
what  sanctions,  if  any.  to  impose,  the 
fact  thai  a  voluntary  self-disclosure  has 
been  made  will  be  a  mitigating  factor 
which  will  be  taken  into  account  along 
w  ith  other  mitigating  and  aggravating 
factors  that  may  exist.  The  factors 
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which  Ihe  Office  of  Rxport  Enforcement 
will  conmder  «r«  in  its  sole  liiscretion. 
Some  of  the  factors  are. 

(1)  Whether  the  «o<k18  involved  in  the 
violation  are  of  iigniricani  stralej^ic 
imporfan»;e, 

[2]  Whether  a  licenne  would  have 
been  granted  for  the  ffixxin  hdd  one  bet* n 
applied  for 

(J)  The  quantity  and  vuiuf  in  VS. 
doll.jm  of  the  commodities  or  technical 
d.ila  involved. 

(4|  The  reasons  why  the  violations 
occurred  For  example  OEE  may 
consider  whether  the  violations  were 
intentional  or  inadvertent  the  denree  to 
which  the  person  making  the  disclosure 
was  .(inuliar  with  Ihe  Regulations  and 
whether  the  person  who  committed  the 
violations  was  the  8ub|ect  of  some  prior 
administrative  or  criminal  action  for 
violating  the  Act  of  any  regulation, 
order,  license  or  other  authorization 
issued  under  the  Act; 

|5)  Whether  as  a  result  of  the 
information  provided,  the  OfTice  of 
F.xport  Fjiforcement  is  able  to  prevent 
any  commodities  or  technical  data 
exported  contrary  to  the  Act  or  any 
regulation,  order,  license  or  other 
authorization  issued  under  the  Act.  from 
reaching  unauthonzed  personn  or 
destinations; 

(H)  Whether  the  information  provided 
to  the  Office  of  F.xport  Inteiligenre 
incluiles  information  alwut  other 
puHsible  violations  i)f  the  Act  or  any 
regulation,  order,  license  or  other 
authorization  issued  under  the  Ai  t,  and 

(7)  1  he  liegree  of  (;ooperatU)ii  with  the 
ensuiiiK  investigation. 

(f)  1  rj-otirwnt  of  unlawfully  exported 
(  udiiiuHlitifs  a'ttT  V(uuntijr\'  self 
iliHi  losurv  (1)  In  dt;(()nian(.e  with 
i  772  7(b).  of  commodities  or  te<  hnic.tl 
data  whic  h  are  the  subiect  of  a 
vnluntiiry  lelf  disc  lonure  were  exported 
without  the  reqiiirt'd  license,  no  sui.h 
license  will  be  issued  after  the  fai  t 

(2)  Reexport  authorization  for 
cnniinintities  or  tei  hniial  data  whu  h  are 
the  Hu(i|(M,t  of  a  voluntary  self  disi. Insure 
and  whii  h  have  been  exported  cuntr.ir^' 
to  the  pru\  isiuns  of  the  Act  or  the 
regulation.H  may  be  requested  fnim  the 
Office  of  F.xport  Licensing  in  accordam  e 
with  the  provisions  of  Part  7''4    The 
reijuest  should  state  that  a  voliiiit.iry 
self  ilisi. Insure  was  made  in  connection 
with  the  export  of  the  commodities  for 
whuh  reexport  authorization  is  sought 

'3)  Section  787  4(a)  prhibits  any 
perion  from  taking  certain  actions  with 
knowledge  or  reason  to  know  that  a 
violation  of  the  Act  the  the  Regulations 
has  o<;cuiTed   Any  person  who  has  made 
a  voluntary  self  disclosun*  at  least  has 
reason  to  believe  that  a  violation  may 
have  occurred.  However,  with  respect  to 


the  commodities  or  technical  data  which 
are  the  subject  of  a  voluntary  self- 
disclosure,  permisaion  to  take  any  of  the 
actions  set  forth  in  \  787.4(a).  which  may 
otherwise  be  prohibited,  may  be 
requested  from  the  Office  of  Elxport 
Licensing.  The  Office  of  Export 
Licensiivg's  decision  with  regard  to  any 
such  request  will  be  made  after 
consultation  with  the  Office  of  Export 
Fjiforcemenl.  Requests  for  permission 
should  be  sent  of  the  Office  of  Export 
Ucensing  at  the  following  address; 
Office  of  Fjiport  Licensing.  P  O,  Box  273, 
Washington,  DC  20044. 

Dated.  March  1   19«9. 
WllliAin  V  Skidmor*. 
Acliujf  AsmsCant  Secretary  for  Export 
Enforcenx-nt. 
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DEPARTHEMT  OF  THE  TPEASURY 
Internal  Revenue  Service 

2«  CFR  Parts  1  and  7 

(iNTL-Ma-aei 

Requirements  Relating  to  Certain 
Exchangee  Involving  a  Foreign 
Corporation;  Propoeed  Rulemaking 

AOCNCY:  Internal  Revenue  SerMce. 

Treasury 

ACTIOM:  .Notice  of  pniposed  rulemaking 

by  cross  reference  to  temporary 

regulation*. 

SUMMARY:  This  document  pn)vidi'S 
proposed  Income  Tax  Regulations 
concerning  requirements  relating  to 
certain  exchanges  involving  a  foreign 
corporation   In  the  rules  and  regulations 
portion  of  this  Federal  Re^ster,  the 
Internal  Revenue  Service  is  issuing 
temporary  regulations  relating  to  these 
matters   TTie  portions  of  the  text  of  those 
temporary  regulations  that  amend  f'urt  7 
of  2C  V.Y\(  also  serve  as  the  comment 
document  for  this  proposed  rulemaking. 
When  the  regulations  are  made  final. 
Part  7  will  be  amended  by  removing  the 
temporary  regulations  and  fart  1  will  be 
amended  by  adding  the  final  regulations 
to  that  part. 

DATCS:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  before  May  5.  ia«9 
AIXMSSS:  Send  comments  and  requests 
for  a  public  heanng  to:  Commissioner  of 
Internal  Revenue.  Attention: 
CC  CORP-T  R  (INT1^9««-86). 
Washington.  DC  20224 

rem  FuirrHCfi  mroMMATiOM  cowtact. 
Richard  Chewning  of  the  Office  of 
Associate  Chief  Counsel  (International), 


within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  1111 
Constitution  Ave.,  NW..  Washington. 
DC  20224  (Attention;  CC:CORP:T:R 
(INTL-988-86))  (202-566-6384.  not  a  toll- 
fn»e  call). 
SUPrLSMCNTAftY  INFOHMATIOM: 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  amend, 
in  part  Si  7.367  (b)-2  (d)  and  (f),  7.367 
[hy-l  (c)(1)  and  7.367  (b)-«(b)  of  28  CFR 
Part  7.  The  final  regulations  that  are 
proposed  to  be  based  on  the  temporary 
regulations  would  amend  28  CFR  Parts  1 
and  7.  For  the  text  of  the  temporary 
regulations,  see  paragraphs  2  through  4 
of  Treasury  decision  [T.D.  8243] 
pubhshed  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register. 

Temporary  regulations  under  \\  7.367 
(b)-2.  7.367  (bK  and  7.367  (b)-9  with 
cross  reference  notice  were  originally 
published  on  December  20.  1977  (42  FR 
65152.  65204).  This  document,  therefore, 
also  serves  to  amend  that  notice  of 
proposed  rulemaking. 

Special  Analyses 

It  has  been  determined  that  these 
prtiposed  niles  are  not  major  rules  as 
defined  in  Executive  Order  12291,  and  a 
Regulatory  Impact  Analysis  is  therefore 
not  required.  Although  this  document  is 
a  notice  of  proposed  rulemaking  which 
solicits  public  comment,  it  has  been 
concluded  that  the  regulations  proposed 
herein  are  interpretative  and  that  the 
notice  and  public  procedure 
requirements  of  5  U.SC.  553  do  not 
apply  Accordingly,  these  proposed 
r<'Kulation8  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5U.S.C.  ChapterB) 

Comments  and  Requests  for  a  Public 
Hearing 

Before  ailopting  these  proposed 
regulations  as  final,  consideration  will 
be  given  to  any  written  comments  that 
are  submitted  (preferably  eight  copies) 
to  the  Commissioner  of  Internal 
Revenue   All  comments  will  be 
available  for  public  inspection  and 
copying  A  public  hearing  will  be  held 
upon  written  request  to  the 
(Commissioner  by  any  person  who  has 
submitted  written  comments.  If  a  public 
heanng  is  held,  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  prirtcipal  author  of  these 
regulations  is  Richard  Chewning.  of  the 


Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  Personnel  from  other  offices  of 
the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  the  regulations. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Corporations. 
Corporate  distnbutions.  Corporate 
adjustments.  Reorganizations. 

26  CFR  Part  7 

Income  taxes.  Tax  Reform  Act  of  1976, 

Propoeal  of  Regulations 

Paragraphs  2  through  4  of  the 
temporary  regulations  (T.D.  8243] 
published  in  the  rules  and  regulations 
portion  of  this  issue  of  the  Federal 
Register  are  hereby  also  proposed  as 
final  regulations  under  section  367(b)  of 
the  Internal  Revenue  Code. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
jFR  Doc.  89-4994  Filed  3-3-89:  11:08  am] 
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VETERANS  ADMINISTRATION 
38  CFR  Part  21 

Vocational  Rehat>iHtation  Panel 

AGENCY:  Veterans  Administration. 
action:  Proposed  regulatory 
amendment. 

SUMMARY:  The  Veterans  Administration 
(VA)  is  proposing  to  change  the  rules 
under  which  the  cases  of  seriously 
disabled  veterans  are  referred  to  the 
Vocational  Rehabilitation  Panel  (VRP). 
Under  the  new  procedure  VA  staff 
members  may  refer  cases  to  the  Panel 
on  a  voluntary  basis.  The  requirement 
that  certain  cases  be  referred  to  the  VRP 
is  eliminated.  This  change  should  enable 
VA  staff  to  focus  their  attention  on 
cases  in  which  their  professional 
judgment  indicates  that  consideration 
by  the  VRP  is  necessary. 
DATES:  Comments  must  be  received  on 
or  before  April  5,  1989.  Comments  will 
be  available  for  public  inspection  until 
April  17,  1989.  These  amendments  are 
proposed  to  be  effective  30  days  after 
publication  of  the  final  regulations. 
ADDRESS:  Send  written  comments  to: 
Administrator  of  Veterans'  Affairs, 
Veterans  Administration.  810  Vermont 
Avenue  NW.,  Washington  DC.  20420.  All 
written  comments  received  will  be 
available  for  public  inspection  only  in 
the  Veterans'  Services  Unit,  room  132  of 


the  above  address,  between  the  hours  of 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday  (except  holidays)  until  April  17, 
1969. 

FOR  FURTHER  INFORMATION  CONTACT. 

Morris  Triestman.  Rehabilitation 
Consultant  Policy  and  Program 
Development  Vocational  Rehabilitation 
and  Education  Service.  Department  of 
Veterans'  Benefits.  (202)-233-2886. 
SUPPLEMENTARY  INFORMATION:  The  VRP 
is  a  multidisciplinary  group  of 
professional  staff  of  the  Veterans 
Administration.  The  VRP  furnishes 
technical  assistance  in  cases  involving 
seriously  disabled  veterans  and 
dependents.  Under  current  provisions 
the  VRP  reviews  each  case  in  which  an 
extended  evaluation  of  more  than  12 
months  is  being  requested,  a  finding  of 
infeasibility  for  vocational  rehabilitation 
is  being  considered,  or  a  finding  of 
serious  employment  handicap  for  a 
veteran  with  a  service-connected 
disability  which  is  rated  as  less  than  30 
percent  disabling  is  recommended. 
Placing  the  use  of  the  VRP  on  a 
discretionary  basis  will  allow  the  VRP 
to  focus  its  efforts  on  those  cases  in 
which  the  professional  judgment 
indicates  such  consideration  is  needed. 
The  resulting  conservation  of  staff  time 
resulting  from  discrebonary  use  of  the 
VRP  should  improve  administrative 
efficiency. 

The  proposed  regulatory  amendments 
contained  herem  will  better  acquaint 
eligible  veterans,  vocational  training 
and  rehabiUtation  facilities,  and  the 
public  at  large  with  the  way  these 
provisions  will  be  implemented. 

These  proposed  amendments  do  not 
meet  the  criteria  for  major  rules  as 
contained  in  Executive  Order,  12291, 
Federal  Regulation.  The  proposed 
changes  will  not  have  a  $100  million 
annual  effect  on  the  economy,  will  not 
cause  a  major  increase  in  costs  or 
prices,  and  will  not  have  any  other 
significant  adverse  effects  on  the 
economy. 

The  Administrator  certifies  that  these 
proposed  regulatory  amendments  will 
not.  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  these  proposed  rules  are 
therefore  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  tiiat 
these  proposed  regulatory  amendments 
concern  only  the  internal  agency 
procedures  for  reviewing  the  eligibility 
and  participation  of  individual  veterans 
under  this  program. 


TTie  Catalog  of  Federal  Domestic 
Assistance  Number  is  64  116. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education,  Grant 
programs.  Loan  programs.  Reporting 
requirements.  Schools,  Veterans. 
Vocational  educatioa  Vocational 

rehabilitation. 

.^pproved:  February  10,  1989. 
Thomas  E.  Harvey, 

Acting  Administrator 

38  CFR  Part  21,  Vocational 
Rehabilitation  and  Education,  is 
proposed  to  be  amended  as  follov»s: 

PART21— (AyE»tf)ED] 

§21.52    (Amended! 

1.  In  8  21.52  paragraph  {e)(3)  is 
removed. 

Z.  In  521.53,  paragraph  (f)  is 
redesignated  as  paragraph  (g). 
paragraph  (e)(2)  is  revised  and  new 
paragraph  (f)  is  added  to  read  as 
follows: 


S  21.53 

a  vocational 


teee^Bty  o«  ecttievinq 


(e)  Criteria  for  reasonable  facility  not 
met 

(2)  A  finding  that  achievement  of  a 
vocational  goal  is  infeasible  without  a 
period  of  extended  evaluation  requires 
compelling  evidence  which  establishes 
infeasibility  beyond  any  reasonable 
doubt 

(Authonty:  38  U.S.C  1504(a)(1).  1506(b)) 

(f)  Independent  living  ser\'ices.  The 
counsehng  psychologist  shall  determine 
the  current  reasonable  feasibility  of  a 
program  of  independent  living  services 
in  each  case  in  which  a  vocational 
rehabilitation  program  is  not  found 
reasonably  feasible  The  concurrence  of 
the  Vocational  Rehabilitation  and 
Counseling  (VR&C)  Officer  is  required  in 
any  case  in  which  the  counseling 
psychologist  does  not  approve  a 
program  of  independent  living  services. 

(Authonty.  38  L'.S  C  1500) 

3.  In  8  21.57  paragraph  (c)  is  revised  to 

read  as  follows: 

§21.57    Extended  evaluation. 

•  •  e  •  • 

(c)  Determination.  (1)  The 
determination  of  the  reasonable 
feasibility  of  a  veteran  achieving  a        ^ 
vocational  goal  will  be  made  at  the         ^ 
earliest  time  possible  during  an 
extended  evaluation,  but  not  later  than 
the  end  of  the  period  of  evaluation,  or  an 
extension  of  that  period.  Any 
reasonable  doubt  as  to  feasibility  will 
be  resolved  in  the  veteran  s  favor. 
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(2)  When  It  IS  reasonably  feasible  for 
the  veteran  to  achieve  a  vo<;ationdl  goal, 
an  mdividualiied  written  rehabilitation 
plan  (IWRP)  will  be  developed  hs 
indicated  in  |  21  84  of  this  p'irt 

(Aiilh.inly    ifl  i;  SC   l.Vl»«t))l 
•  •  •  •  • 

4   Section  21  ft2  la  revised  to  rv.id  as 
follows 

f21.S2    OutlM  Of  lh«  Vocattonal 

[tt]  (\uisultuln>n  rf(-/ut's[i'<i  The  panel 
shall  provide  'echnical  and  consultative 
services  when  requested  by  pnifessionul 
staff  of  the  Vocational  Rehabilitjlion 
and  Counseling  (VRAC)  Division  to 

( 1 )  Assist  staff  memf)«ra  in  planning 
and  carrying  out  a  rehabilitation  plan 
for  seriously  disabled  veterans  iinii  their 
defwndents.  and 

[Z]  (A)nsider  other  cases  of  individuals 
eligibU"  for   or  being  prtjvided  assistante 
under  i  hapler  :U  and  other  programs  of 
edu(.<ition  and  (raining  adniinistered  by 
the  Veterans  Administration 

(Aalhonry    ^»  V  S  C    1504(i)) 

(bj  ImU'pendfnl  hvirifi  st'ryirt's.  The 
Panel  has  a  key  responsibility  to  assure 
thai  seriously  disabled  service 


connected  veterans  who  need 
independent  living  service!  to  increase 
their  independence  in  daily  living  are 
provided  necessary  services.  In  carrying 
out  this  responsibility  the  Panel  shall 
review  all  cases  which  come  before  it  to 
assure  that  the  proposed  program  of 
vocational  rehabilitation  or  independent 
living  services  includes  those  services 
necessary  to  enable  the  veteran  to 
achieve  the  goals  of  the  program 

lAulh   nty   3«  LI  SC   15a)| 

|(:|  Ih'i^'ndents.  The  specific  duties  of 
the  Panel  with  respect  to  dependents  are 
more  fully  described  in  55  21  "SMX). 
21.3J(n.  21  3304.  21  410,^   and  21  42^6  of 
this  part. 

(Auihorty  Jfl  U  S  C.  rj«.  1'4<J.  1^41.  i:'42, 

5   In  5  21  ^4  paragraph  (i  )(2I  is  revised 
lo  read  as  follows: 

{21.74     Ert«nd«d  •vatuatton. 

(c)  •    •    • 

(2)  An  additional  penod  of  extended 
evaluation  of  up  to  6  months  may  In- 
approved  by  the  counseling 
psychologist,  if  there  is  reasonable 


certainty  that  the  feasibility  of  achieving 
a  vocational  goal  can  be  determined 
during  the  additional  period.  The 
counseling  psychologist  will  obtain  the 
concurrence  of  the  Vocational 
Rehabilitation  and  Counseling  Officer 
before  approving  the  extension  of  a 
period  of  extended  evaluation. 

•  •  •  •  • 

6.  In  i  21.76  paragraph  (b)  is  revised  to 
read  as  follows: 

S  21.76     lrKlep«f>d«nt  Uving. 

(b)  PiTiod  ()f  indfpfndt'nt  In  ;;i,v.' 
st'rvict's  The  duration  of  an 
independent  living  sei^ices  program 
may  not  exceed  24  months  unless  the 
counseling  psychologist  finds  that  an 
atiditional  penod  of  up  to  6  months 
would  enable  the  veteran  to 
substantially  increase  his  or  her  level  of 
independence  in  daily  living  The 
concurrence  of  the  Vocational 
Counseling  and  Rehabilitation  Officer  in 
this  finding  18  required. 

(Authunlv   3a  I' SC  1505)d)) 

[F"K  I),K,   »»-r)(r2  Kiled  3-3-89-,  8  45  dm) 
MxMa  cooc  »3ai>-oi-M 


Notices 
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TTus   section   ot   the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that   are  applicabte  to  ttie 
pubbc    Notices  Ol  hearings  artd 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agetKy  statements  ot 
organization  and   fundione  are  examples 
of  documertts   appearir^  in  ttiis  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Conunitte*  on  Governmental 
ProcesMs,  CommittM  on  Judicial 
Revtow,  and  Working  Group  on  Model 
Rules;  Public  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  No.  92-463), 
notice  is  hereby  given  of  meetings  of  the 
Committee  on  Governmental  Processes, 
the  Committee  on  Judicial  Review,  and 
the  Working  Grot^)  on  Model  Rules  of 
the  Administrative  Conference  ef  the 
United  States. 

Coounittee  oo  Governmental  Processes 

Date:  Thursday,  March  16. 1960 

Time:  12:15  p.m.-2:30  p.m. 

Location:  Covington  and  Burling,  1201 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  (Lawyers'  Dining 
Room.  12th  floor). 

Agenda:  The  committee  will  meet  to 
discuss  a  study  of  the  Federal 
p^rsoimel  complaint  appeal,  and 
grievance  process,  conducted  by 
Professor  William  V.  Luneburg  of  the 
University  of  Pittsburgh  School  of 
Law. 

Contact:  David  M.  Pritzker,  202-254- 
7065 

Coounittee  oo  Jwttdal  Review 

Data:  Friday.  March  31. 1989 

Time:  lOKX)  a.m. 

Location:  Administrative  Conference  of 
the  United  States  Library.  2120  L 
Street.  NW..  Suite  500.  Washington. 
DC. 

Agenda:  The  committee  will  meet  to 
discuss  a  proposed  statement  based 
on  Professor  Robert  Anthony's  study 
of  judicial  deference  to  agency 
statutory  interpretations  expressed  in 
various  formats. 

Contact:  Mary  Candace  Fowler,  202- 
254-7020 

Working  Group  on  Model  Rules 

Dale:  Friday.  March  31. 1989 


77mp.  1:00  p.m. 

Location:  Administrative  Conference  of 
the  United  States  Library.  2120  L 
Street,  NW..  Suite  500.  Washington, 
DC 

Agenda:  The  committee  will  meet  as 
part  of  an  ongoing  effort  to  develop 
model  rules  of  practice  and  procedure 
which  can  be  used  by  Federal 
agencies  in  formal  adjudications. 

Contact:  Gary  J.  Edles,  202-254-7020 

Public  Participation 

Attendance  at  the  committee  meetings 
is  open  to  the  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  contact  person 
at  least  one  day  in  advance  of  the 
meeting.  The  committee  chairmen  may 
permit  members  of  the  public  to  present 
oral  statements  at  meetings.  Any 
member  of  the  public  may  file  a  written 
statement  with  a  committee  before, 
during,  or  after  a  meeting.  Minutes  of  the 
meetings  will  be  available  on  request  to 
the  contact  persons.  The  Contact 
persons'  mailing  address  is: 
Administrative  Conference  of  the  United 
States,  2120  L  Street.  NW^  Suite  500. 
Washington  DC  20037. 
leffrey  S.  Lubbers, 
Research  Director. 
March  2. 19B9. 

[FR  Doc  8&-5211  Piled  3-3-89;  8:45  am] 
BILUNO  COK  •iie-et-M 


DEPARTMENT  OF  AGRICULTURE 

Office  Of  The  Secretary 

State  of  Ohio  Agricultural  Pollution 
AtMtement  Program 

AOCNCV:  OfTice  of  the  Secretary,  USDA. 
ACTION:  Notice  of  determination. 

SUIHIARV:  The  Secretary  of  Agriculture 
has  determined  that  all  State  cost-share 
payments  made  under  the  Ohio 
Agricultural  Pollution  Abatement 
Program  are  made  primarily  for  the 
purpose  of  soil  and  water  conservation, 
and  protecting  or  restoring  the 
environment.  This  determination  is  in 
accordance  with  section  126  (a)  and  (b) 
of  the  Internal  Revenue  Code  of  1954.  as 
amended.  The  determination  permits 
recipients  of  these  payments  to  exclude 
them  from  gross  income  to  the  extent 
allowed  by  the  Infernal  Revenue 
Service. 


federal    Repsler 
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FOR  FURTHER  IMFORMATKW  COMTACT: 

Lawrence  G  Vance,  Chief.  Division  <if 
Soil  and  Water  Conservation.  Ohio 
Department  of  Natural  Resources 
Fountain  Square.  Columbus.  Ohio  4  (224; 
or  Director,  Land  Treatment  Program 
Division.  Soil  Conservation  Service. 
USDA.  P.O.  Box  2890.  Washington  DC 
20013.  (202)  362-1870. 

SUPPLEMENTARY  INFORMATION:  Sertiiii 

126  of  the  Internal  Revenue  Code  o' 
1954.  as  amended  28  U.S.C.  126.  provid.-s 
that  certain  payments  made  to  persons 
under  state  conservation  programs  mn\ 
be  excluded  from  the  recipient  s  gross 
income  for  federal  income  tax  purposes 
if  the  Secretary  of  Agriculture 
determines  that  payments  are  made 
"primarily  for  the  purpose  of  soil  Hnd 
water  conservation,  protecting  or 
restoring  the  environment,  improving 
forests,  or  providing  a  habitat  for 

wildlife The  Secretary  of 

Agriculture  evaluates  these 
conservation  programs  on  the  basis  of 
criteria  set  forth  in  7  CFR  Part  14.  and 
makes  a  "primary  purpose" 
determination  for  the  pajTnents  made 
under  each  program.  Before  there  may 
be  an  exclusion,  the  Secretary  of  the 
Treasury  must  determine  that  the 
payments  made  to  a  person  under  these 
conservation  programs  do  not 
substantially  increase  the  annual 
income  derived  from  the  property 
benefited  by  the  payments. 

The  Ohio  Pollution  Abatement 
Program  is  authorized  by  Ohio  Revised 
Code  Chapter  1511.  It  is  funded  by 
annual  state  appropriations  to  provide 
financial  assistance  to  owners  of 
agncultural  land  to  help  them  install 
various  conservation  practices  on  their 
land.  Cost-share  payments  accomplish 
one  or  more  of  the  following  purpose?. 

(1)  Properly  conserve  and  utiltze  the 
water  and  related  land  resources 

(2)  Assist  in  maintaining  wafer 
quality; 

(3)  f*revent  erosion  and  degrndotKin  of 
agricultural  land. 

Procedural  Matters 

The  USDA  has  classified  this 
determination  as  "not  major    in 
accordance  with  Executive  Order  12^'91 
and  Secretary's  Memorandum  .No  1512- 
1.  The  Secrefarj'  has  defem.ined  thiti 
this  determination  will  not  result  in  nn 
annual  effect  on  the  economy  of  $lCKi 
million  or  more;  will  not  cause  <i  mhiof 
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imrfiisf  III  I  (lit  1.1     •<i\t  ,::n'.it. 
iniliv  iiIuhN    ;;iiius!rn'M    b<  ivt'mmi?nl 
ii^fiu  ii'5  c)r  KfotjrHphii   rvgiims.  aniJ  \mII 
nut  (iiuse  sijjnificitnl  ddverstt  effeits  on 
cornpt-litioii.  ijmployment.  invesfmenl, 
proiiin  livitv   mnovrttion  or  the  flbiliiv  (»f 
I'nitcd  SIhU's  btised  pnli'rpriH»'S  In 
I  (impiVt^  wrtfh  forfijpi  S«iird  pntrrpnics 
in  doiTicsftr  or  fxporf  m<irkf'f»  An  Ohi(j 
A^ni  ullurni  P»>llii!ion  Abnlrmpnt 
l*ri)^riim  Pnmnrv  Rirposr  DftprminHlion 
for  KedfiTtl  lux  PMryxMieti.  R^^onl  of 
Dei  iHion.  has  h<*en  prfp«rf^  and  in 
tivdilHbl<>  upon  rp«}\M»sl  from  the 
l)in»rlor  l^nd  Trr«(m«»nt  Progmm 
Division.  Soil  Clonsf rvBtton  SrrvirT,  P() 
B<ix  2»0.  Washingtoa  IX.  20013.  or  th« 
Ohio  Departmfnl  of  Natuml  R««<)urre«. 
DivLiiun  of  Soil  and  Water 
Conaervatton.  Fountain  S<)uan>. 
(^olumbuA,  Ohio  43224. 

Determination 

As  iuiih(irix«d  by  attction  1.20  (aj  and 
(h|  of  \he  Interna]  Revenue  Code  of  19&4. 
at  amended.  I  have  axaauned  the 
authonziog  legwlalMta,  re^attuoa,  and 
operating  procedure*  of  the  Ohio 
AKrir.ulturai  Puilutioo  Ahatenienl 
Prt>)(rum  In  accordance  witW  the  criterie 
•et  out  in  7  CFR  Pari  14.  I  have 
determmed  thai  all  coet-aliare  paymenla 
made  under  ihu  prof^recn  are  pruRarily 
for  tod  and  water  cooaervation  and 
protecting  or  reatoring  the  enviroomenL 
Subject  to  further  detenniaatton  by  the 
Secretary  of  the  Treaaury,  thia 
determinatton  pemuta  payment 
recipienta  lo  exclude  from  groaa  iDcooae. 
for  federal  incuiive  lax  purpoaea,  ail  or 
part  of  such  paynaenla  made  under  liie 
Ohio  Agricultural  PoUutMMi  Abatement 
Pro){rijm 

Sif(nmj  dt  WA«iiKmhjn.  DC.  oo  February  2X 
loea 

Peter  Myara. 

[ifputy  S«ciwiary. 

|FK  [Vh:  flO-Mao  Filed  )-3-aft  tAS  amj 


Offlc«  of  th«  8«cr«tary 

Stat*  of  Vlrginto  Agrkruttunri  BMt 
UmnmQmmmnt  Prectlc*  Co«t-8hf 
Program;  D*(«nii4na1ton  of  PrImarY 
Purpoaa  of  Program  Paymanta  and 
Banaflta  for  Cofiakfaratton  aa 
Eicludal>l«  From  Incoma 

AOKNCv:  Offie  H  of  thf  Secretary  I'SDA 
ACnOM:  Notice  of  determination 

auatMARY:  The  Secr»f(ary  of  AKni:ulfure 
has  determined  that  certiim  pnymenta 
mrtdp  dnd  benefita  that  rHsultg  under  the 
VirxiniH  Agnculturnl  Best  Management 
Cost  Share  Program,  ds  authorized  by 
•ectiona  10  1-505  and  10.1-542  of  the 


(juije  of  Virginia   are  made  primarily  for 
the  purpose  of  improving  water  quality 
by  conserving  soil  and  water  pn)te(:ting 
or  restoring  the  evnironment.  and 
providing  h  habitat  for  wildlife  The 
determination  permita  recipients  of 
these  payments  and  benefits  to  exclude 
them  fnim  gross  income  to  the  extent 
allowe«i  by  the  internal  Revenue 
Service  This  determination  it  in 
III  (.orriance  with  section  126  of  the 
Internal  Rev  enue  Code  of  1954.  as 
rtniende<i 

ron  nmTHtm  mrommA-nom  cowTAcr 

Roland  B.  Geddea.  Director,  Department 
of  Conservation  and  Hiitoric  Reaourcea. 
Division  of  Soil  and  Wafer 
(Conservation.  203  Governor  Street.  Suite 
206.  Richmond.  Virginia  23228;  or 
Director,  Land  Treatment  F*rogram 
Division.  Soil  Conaervation  Service. 
USDA.  PO  Box  2«90.  Washington.  DC. 
20013.  (202)  382-187a 
■UI>M^MBNTAJrv  aiFOmiATIOIC  Secuon 
12fl  of  the  Internal  Revenue  Code  of 
1964.  as  amended  28  U.SC.  128.  provides 
that  certain  payments  made  to  pertona 
under  atate  conaervation  programs  may 
be  excluded  from  the  recipient'!  groaa 
Income  for  federal  income  tax  pi-rpoaet 
if  the  Secretary  of  Agriculture 
determine*  that  payment*  are  made 
"primarily  for  the  purpose  of  aoil  and 
water  conservation,  protecting  or 
restoring  the  environment,  improving 
foresti.  or  providing  a  habitat  for 

wildlife The  Secretary  of 

Agriculture  evaluate*  these 
conservation  programs  on  the  basis  of 
criteria  set  forth  in  7  CFR  Part  14.  and 
make*  a  "priaMry  purpoae" 
determination  for  the  paya^enta  auula 
under  each  program.  Before  there  may 
be  an  exclution.  the  Secretary  of  the 
Treasury  muat  determine  that  Ibe 
payments  made  to  a  person  under  these 
conservation  program*  do  not 
substantially  increase  the  annual 
income  derivad  from  the  property 
benefited  by  the  payment*. 

The  Virginia  Agricultural  Beat 
Management  Cost-Share  Program  it  a 
Virginia  Soil  and  Water  Conservation 
Board  pro|ect  to  improve  water  quality 
ir.  the  slate's  stream*,  river*,  and  the 
(Chesapeake  Bay  The  program  i*  funded 
with  state  and  federal  monie*  and 
adminiatered  through  local  toil  and 
water  conaervation  district*.  Slate 
appropriation*  are  funded  on  a  bi- 
annual basis  through  the  Virginia 
(General  Assembly.  Federal  funds  are 
obtained  from  a  grant  from  the  U.S. 
Fjivironmental  Protection  Agency. 

The  districts,  in  turn.  u»e  this  funding 
to  administer  a  cuatshare  and  incentive 
program  in  accordance  with  the  Virginia 
Agricultural  Best  Management  Cost- 


Share  Progr<im  manual  to  encourage 
fanners  and  landowners  to  apply 
needed  best  management  practices 
(BMPs)  to  their  land  to  control  sediment, 
and  to  reduce  nutrient  loss  and  the 
transportation  of  pollutants  into  the 
waters  of  Virginia  ca»ued  by  excessive 
surface  flow,  erosion,  and  inadequate 
animal  waste  management. 

The  distncta  receive  their  funding 
allocation  baaed  on  need  a*  determined 
from  analyti*  of  ma^ir  agricuhurul 
factors  that  influence  water  quality, 
such  as  intensive  cropland  cuhivafion, 
erosive  soil  condition*,  and  animal  unit 
numbers  The  districts  then  distribute 
aaaistaiKX  to  applicant*  whose  requests 
have  been  evaluated  to  have  the  highest 
cost-effectiveness  potential  for  water 
quality  improvement.  Although  resource 
based  problem*  affecting  water  quality 
occur  on  all  land  uses,  this  program 
emphasizes  eCTorts  for  corrective  action 
on  agricultural  and  forested  lands  only, 
and  offers  cost-ahare  asaistance  as  an 
incentive  to  carry  oat  construction  or 
implementation  of  selected  BMP*. 

Procedural  Mstters 

Tlie  DepartmcBt  of  Agricuhure 
(USDA)  kas  daastfled  this 
deterainatiaa  aa  "tiot  maM"*  ia 
accordance  with  Executive  Order  12291 
and  Secretary's  Memorandum  No.  1512- 
1.  The  Secretary  has  determined  that 
these  program  provisions  «vifl  not  resoH 
in  an  annual  efTecl  of  the  economy  of 
$100  milhoa  or  more;  will  aot  cense  a 
major  increase  in  cost  to  conswners. 
individuals,  industries,  government 
agencies,  or  geographic  regions;  and  will 
not  cause  significant  adrerse  effects  on 
competition,  employment  investmerrt 
productivity.  iimovationL  or  the  abiHfy  of 
United  States  baaed  enterprise*  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  A 
Virginia  Agricultural  Best  Management 
Practice  Cost-Share  Program  Primary 
Purpose  Determination  for  Federal  Tax 
Purposes  Record  of  Decision,  has  been 
prepared  and  i*  available  upon  request 
from  the  Director,  Land  Treatment 
Program  Division.  Soil  Conservation 
Service,  P.O.  Box  288a  Washington.  DC 
2(X}13,  or  the  Director.  Department  of 
Conservation  and  Historic  Resources, 
Division  of  Soil  and  Water 
Conservation.  203  Ckivemor  Street.  Suite 
2906,  Richmond.  Virginia  23229. 

Determination 

As  required  by  section  12a(b)  of  the 
Internal  Revenue  Code  of  1954.  as 
amended,  I  have  examined  the 
authonzing  legislation,  regulations  and 
operating  procedure*  of  the  Virginia 
Agricultural  Beat  Management  (Dost- 


Share  Program.  In  accordance  with  the 
critena  set  out  in  7  CFR  Part  14. 1  have 
determined  that  payments  made  and 
benefits  provided  under  this  program 
are  primarily  for  soil  and  water 
conservation,  protecting  or  restoring  the 
environment,  and  providing  wildlife 
habitat.  Subject  to  further  determination 
by  the  Secretary  of  the  Treasury,  this 
determination  permits  authorized 
participants  to  exclude  from  gross 
income,  for  federal  income  tax  purposes, 
all  or  part  of  such  payments  made  and 
benefits  resulting  from  the  Virginia 
Agricultural  Best  Management  Cost- 
Share  Program. 

Signed  at  Washington.  DC.  on  February  23. 
1989. 

Peter  Myers. 
Deputy  Secretary: 

(FR  Doc.  89-5059  Filed  3-3-69:  6:45  am| 
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Animal  and  Plant  Heatttt  Inapection 
Sarvica 

(Docket  Na  t»-024] 

PuMIc  Maatfcifl.  AvaHabHity  of 
Envtronmantal  Aaaasament  and 
PraNmifiary  FbKflng  of  No  Signiflunt 
Impact  for  Field  Taatlng  a  Qonotleaiy 
Enginaarad  Vaccinia  Vactorad  Rablea 
Vaccina 

AOCMCV.  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKNC  Notice. 

SuamARY:  We  are  advising  the  public 
that  we  are  holding  a  public  meeting  of  a 
select  group  of  experts  to  discuss  an 
environmental  assessment  and 
preliminary  finding  of  no  significant 
impact  that  have  been  prepared  by  the 
Animal  and  Plant  Health  Inspection 
Ser\ice  concerning  the  field  testing  of  a 
genetically  engineered  vaccinia  vectored 
rabies  vaccine,  that  expresses  the  rabies 
virus  surface  glycoprotein.  The 
assessment  indicates  that  the  field 
testing  of  rabies  vaccine  will  not  cause 
any  significant  impact  on  the  human 
environment.  Based  upon  this 
preliminary  finding  of  no  significant 
impact,  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 
DATE:  The  public  meeting  will  be  held  on 
March  30.  1989 

ADDRESSES:  The  public  meeting  will  be 
held  Ht  the  Holiday  Inn-Bethesda,  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

A  copy  of  the  environmental 
assessment  and  preliminary  finding  of 
no  significant  impact  is  available  for 
public  inspection  at  the  United  States 


Departnitnt  of  Agriculture.  14th  and 
Independence  Avenue,  SW., 
Washington.  DC  20250  between  8  am 
and  4:30  p.m..  Monday  through  Fnday. 
except  holidays.  A  copy  may  also  be 
obtained  from  the  person  listed  under 

"FOR  FURTHER  INFORMATION  CONTACT.'* 

FOR  FURTHER  MFORMIATION  CONTACT: 

Dr.  David  Espeseth.  Deputy  Director. 
Veterinary  Biologies.  Biotechnology, 
Biologies,  and  Environmental  Protection. 
Animal  and  Plant  Health  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Room  838.  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782, 
(301)436-^245. 

SUPPLEMENTARY  INFORMA-TION: 

Notice  of  Public  Meeting/Scope  of 
issues 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has 
prepared  an  environmental  assessment 
and  preliminary  finding  of  no  significant 
impact  relative  to  a  request  for 
authorization  to  conduct  a  limited  field 
trial  using  an  experimental  live  vaccinia 
vectored  rabies  vaccine  that  expresses 
the  rabies  virus  surface  glycoprotein. 
The  sponsor  of  the  field  trial  is  the 
Wistar  Institute  of  Anatomy  and 
Biology.  Philadelphia.  Pennsylvania. 

Prior  to  the  issuance  of  the 
environmental  assessment  and  the 
preliminary  finding  of  no  significant 
impact  (hereinafter  "the  document")  the 
document  was  reviewed  by  APHIS' 
Veterinary  Biologies  Biotechnology 
Conunittee.  an  interagency  advisory 
group.  This  interagency  group  includes 
select  experts  from  the  U.S.  Department 
of  Agriculture's  Agricultural  Research 
Service,  the  Food  Safety  and  Inspection 
Service,  the  Animal  and  Plant  Health 
Inspection  Service's  National  Veterinary 
Ser\ice6  Laboratories,  the  Food  and 
Drug  Administration,  and  the  Office  of 
Recombinant  DNA  Activities  at  the 
National  Institutes  of  Health.  Because  of 
the  special  scientific  issues  raised  by 
this  request  for  field  testing,  the 
document  was  also  reviewed  by  the 
National  Vaccine  Program  Interagency 
Group  of  the  Public  Health  Ser\'ice. 
which  includes  members  from  the 
Centers  for  Disease  Control. 

.At  the  request  of  an  animal  rights/ 
environmental  interest  organization 
APHIS  is  convening  a  public  meeting  of 
experts  from  the  interagency  committee 
that  reviewed  the  document.  The 
purpose  of  the  meeting  is  to  provide  a 
forum  in  which  the  public  may 
participate,  in  an  open  discussion  of  the 
issues  raised  in  the  document.  APHIS  is 
considering  convening  a  separate  public 
meeting  in  the  future  for  the  purpose  of 


discussing  the  broader  issue  of  use  of 
vacciniii  as  a  vector  for  veterinary- 
biological  products. 

Procedures  for  public  meeting 

The  meeting  will  begin  at  lOiX)  a.m., 
and  is  scheduled  to  end  at  4:30  p.m., 
local  time  However,  the  meeting  may 
e.nd  earlier  if  the  expert  panel  has 
concluded  its  discussion  and  all  persons 
who  are  present  and  who  have 
requested  an  opportunity  to  speak  have 
been  heard.  Persons  who  wish  to  deliver 
a  statement  that  has  been  prepared  in 
advance  of  the  meeting,  should  register 
at  the  meeting  location  with  the 
presiding  officer,  before  the  meeting. 
Pre-meeting  registration  will  be 
conducted  at  the  meeting  location  from 
9:30  a.m..  to  10:00  a.m..  local  time,  on  the 
meeting  date.  Registered  persons  will  be 
heard  in  the  order  of  their  registration 
However,  other  persons  who  wish  to 
speak  at  the  meeting  will  be  afforded 
the  opportunity  after  the  registered 
persons  have  been  heard.  It  is  requested 
that  two  copies  of  any  written 
statements  that  are  presented  be 
provided  to  the  presiding  officer  at  the 
meeting.  If  the  number  of  preregistered 
persons  and  other  participants  at  the 
meeting  warrants,  the  presiding  officer 
may  limit  the  time  for  each  presentation 
in  order  to  allow  everyone  wishing  lo 
speak  an  opportunity  to  be  heard. 
Interested  persons  may  appear  and  be 
heard  in  person,  or  by  attorney  or  by 
other  representative. 

Environmental  Assessment  and 
Preliminary  Finding  of  No  Significant 
Impact 

Before  a  veterinary  biological  product 
can  be  licensed  under  the  Virus-Serum- 
Toxin  Act  (VSTA)  (21  U.S.C.  151  e!  seq). 
It  must  be  shown  to  be  pure,  safe, 
potent,  and  efficacious.  Field  testing  is 
necessary  in  order  to  satisfy  vaccine 
safety  requirements  as  a  prerequisite  to 
licensing  vaccines  under  the  VSTA  In 
the  course  of  reviewing  the  field  testing 
proioci.!  for  the  vaccinia  vectored  rabies 
vaccine,  APHIS  assessed  the  impact  on 
the  humiin  environment  of  authonzing 
the  spo.nsor  to  conduct  a  limited  field 
test  of  the  product  on  three  offshore 
islands,  one  off  the  coast  of  Virginia  and 
two  off  the  coast  of  South  Carolina. 

The  environmental  assessment  and 
preliminary  finding  of  no  significant 
impact  provide  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  environmental  effects  which 
would  be  associated  with  the  gathering 
of  information  in  this  limited  field  trial. 

The  facts  thdt  support  a  preliminary 
finding  of  no  significant  impftrf  are 
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nummrtnied  helon*  arul  are  contained  m 
the  environmental  auessment 

1   Genetic  ennineenng  prw.edurps 
were  employed  to  incorporate  only  the 
rallies  i^ly(()protein  Rune  within  the 
Thymidine  Kinase  (TK)  lot  u«  of  vHCiinLd 
virus  The  recumhinant  vai  nine  vims 
cannot  infhiie  rnhies 

2-  The  vBccinia  rabies  >^lyn)profem  (V 
R(i)  rfi ombinant  vtircine  has  been 
Hh(5wn  (i)  cause  nn  acfverse  f  linir.al  si^nj 
iir  ){rr)ss  or  histopatholoRical  lesions,  yet 
IS  frilly  capable  of  elll■itI^J^  an  immune 
resp<jn»e  th.it  protects  a  vnnety  of 
species  from  virulent  rabies  virus 
challen^   Although  virus  was  isolated 
from  t.^Miifs  !n  two  nf  ten  immune 
deficient  mice,  'his  is  not  consideret} 
signifii  diit  under  the  conditions  of  this 
field  trial   The  V  R(;  rerombinant  vinis 
is  unable  lo  evoke  «nfibodie«  to  the 
remainin>(  njbies  viral  sfrurtural 
proteins  This  allows  differentiation 
between  unvacrinated  rabies-expoaeil 
animals  and  vaccinated  animals 

3  Bu>lo)(iral  transmission  of  the  V  R(; 
recombinant  vinis  cold  not  be 
demonstrati^  with  rodents,  foxes,  (  afs. 
swine,  cattle,  ferrets  or  batJjters  m  that 
rabies  vims  neutrahzin||  antib<x)y  was 
not  elidted  from  sentinel  animals  which 
were  held  as  nonvacrinated  contact 
controls.  All  ctintrol  animals  remaineil 
fully  iiMccptible  to  challenge  with  wild 
type  rabtea  virus.  Contact  tr«ruimii<sion 
(mechanical)  of  the  V  R()  n»<:onibinant 
virus  was  observed  b«twe«i  two  of  f?ve 
vaccinated  male-female  paired 
raccoons,  a  vuccinate<i  Lactatlng  fe.mnle 
rdcdion  and  her  kits,  and  between  two 
foxes  when  an  orally  vaixinaled  fox 
imniedirttely  bit  its  ca^e  mate 

4  The  TX  gene  inHerluiK  is  a  stiilile 
characlenslic  of  the  V  Rti  recombinant 
virus  vaccine  with  a  probability  of  loss 
or  reversion  beinj{  low 

,S  The  V  R(J  recombinant  virus  does 
not  contain  an  oncogene  or  cancer 
I  aiiHing  substance    Fhe  recombinant 
derived  virus  does  not  contain  any  new 
genetic  information  to  enhance  the 
likelih«xxi  of  it  being  on<',ogenic 


6   In  the  proposed  field  trial, 
deliberate  human  expoaure  would  be 
limited  to  individuals  protected  against 
vaccinta  in  accordartce  with  Public 
Health  Service  guidelines. 

^  Laboratory  containmenl 
experiments  demonstrate  that  the 
vaccine  is  non  pathogenic,  safe,  and 
efficacious  in  a  variety  of  laboratory 
animal  model  systems,  eg.,  mice, 
hamsters,  rats,  and  a  number  of  target 
and  non-target  species,  including  the 
ma|or  terrestrial  wildlife  reservoirs  of 
rabies  and  domestic  animal  speciet. 

Based  on  the  foregoing.  APIfIS  has 
made  a  preliminary  determination  that 
the  field  testing  of  the  vaccinia  vectored 
rabies  vaccine  that  expresses  the  rmbies 
virus  surface  glycoprotein  would  have 
no  BignificanI  impact  on  the  human 
environment. 

The  environmental  assessment  and 
preliminary  finding  of  no  significant 
impact  have  been  prepared  in 
accordance  with  (1)  The  National 
Rnvironmental  Policy  Act  of  1969 
(NEPA)  (42  U  SC.  4321  et  seq  );  (2) 
regulations  of  the  Council  on 
Fnvironmental  Quality  for  [mpiementing 
the  Procedural  Provisions  of  NEPA  (Title 
40.  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1508),  (3)  USDA  regulations 
implementing  NEPA  [7  CFR  Part  Ib^ 
and  (4)  APYilS  guidelines  implementing 
NEPA  (44  FR  503«l-5a'J84  and  44  FR 
51272-51274) 

IXim  si  W**iMnt|t(in.  IK.  thn  1st  day  of 
Mdrth  1<m. 

lantM  W  GkMMT. 

AJnuniMtnjtor  Antmol  and  Ptaixt  Htmtth 
InspiH  iii>n  .Service. 

\¥\(  Doc  M»-«1ZS  FUed  3-^3-«ft  A 45  am) 
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(Docket  Ma  M-OM) 

R«c«4pt  of  P«nnH  App4tcatk>ns  for 
R«I«M«  Into  ttM  EnvironmMTt  of 
G«f)«tically  Engtn««r«d  OrBantains 

aocncy:  .^^lmal  and  Plant  Health 
InsptTtion  Service,  I'SDA. 


AcnoM:  Notice. 

•UMMAKY:  We  are  advising  the  public 
that  six  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  Part  34a  whirJj 
regulates  the  introduction  of  certain 
genetically  engineered  organiama  and 
products. 

FOM  FUNTIHJI  MFOMNATION  CONTACT: 
Mary  Petrie,  Document  Control  Officer, 
Biotechnology,  Biologies,  and 
Environmentai  Protection, 
Biotechnology  Permit  Unit,  Animal  and 
Plant  Health  inspection  Service,  \iS. 
Department  of  Agriculture,  Room  547. 
Federal  Building.  6506  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  43fr-7inZ 

nj^rtcMCNTAirr  wfowmatiow.  The 

regulatioos  in  7  CFR  Part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Peata,"  require  a 
person  to  obtain  a  permit  before 
introdmiog  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  in  the  United  Slates, 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  Into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations.  APHIS 
has  received  and  >s  reviewing  the 
following  applications  to  release 
genetically  engineered  organisms  into 
the  environment: 


AopkcaSon  No 


8»034   10 
91»-034   11 

8«»-OV4    16 

e»  oaa^fli 

8(^038-03 


A«i|*cant 


Monaanto  Co 

iJo      

do       

do 


NofVmv  King  Co- 
da 


Dels 

racanrad 


Oganam 


FMd  teal 


3  0fl     a«n«iica»y  unfnmwi  cottor  plartt*  tor  otyphosata  hartauda  I .    _. 

y-Vi     OanatKaAv  aiv"— 'tl  w>t>aar  plants  tor  glyptioaala  f^artModa  lolacanoe . 
3  aa         do  

-  7  -«a  ,  Ganaticaay  angr>«arad  aUaita  planto  tof  |^yp^>o•■ta  hartaad* 

7-«»  do  .    .-         _ ^. 


Ar1ian»a& 


CaMoma 
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Done  at  Washington.  DC,  this  28th  day  of 
February  1989. 

lames  W.  Gloesar. 

Administrator.  Animal  and  Plant  f/ea/lh 
Inspection  Service. 

[W.  Dor  89-5083  Filed  3-3-89:  &45  am) 
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IDocketNo.S»-007] 

Veterinary  Blologlcat  Product  and 
Establishment  Licenses;  Issuances 
and  Tonninatk>ns 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice. 


summary:  The  purpose  of  this  notice  is 
to  advise  the  public  of  the  issuance  and 
termination  of  veterinary  biological 
product  and  establishment  hcenses  by 
the  Animal  and  Plant  Health  Inspection 
Service  during  the  month  of  December 
1988.  The  licenses  have  been  issued  or 
terminated  in  accordance  with  the 
regulations  issued  pursuant  to  fhe  Virus- 
Serum-Toxin  Act  governing  the  licensinj; 
of  veterinary  biological  products  and 
establishments  producing  such  products. 
FOR  FURTHER  INFORMATKM  COffTACT 
Dr.  Peter  L  Joseph.  Senior  Staff 
Veterinarian,  Veterinary  Biologies  Staff, 
Biotechnology,  Biologies,  and 
Environmental  Protection,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  838, 


Federal  Building.  6505  Belcresi  Rc;ui 
Hyattsville.  MD  20782.  (.301!  436-aH32 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  9  CFR  Pa.rt  102.    Licenses 
For  Biological  Products."  require  thcit 
every  person  v,ho  prepares  certain 
biological  products  that  are  subiert  Ic 
the  Virus-Serum-Toxin  .^cl  (21  L'  S  C 
151  et  SPL/.)  shall  hold  an  unexpired, 
unsuspended. and  unresoked  l'  S. 
Veterinarv  Biological  Product  License 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  he 
issued,  and  the  form  .  f  the  license 

Pursuant  to  these  regulations,  ,A.PHIS 
issued  the  following  U.S  Vetennary 
Biological  Product  Ljren.ses  during  the 
month  of  December  1988: 


Pfuiluct 

licanaa 
ooda 


101510 
1585.20 
18B510 
20S100 
2660.00 

3605.01 
3870.00 
9350.00 
B68A.0O 
1350.00 


Date«sued 


12-27-88 
12-21-68 
12-23-88 
12-22-86 
12-23-66 

12-23-88 
12-02-88 
12-21-68 
12-02-68 
12-21-66 


Product 


E-  *-*-*■■  *■ 
StaOnnmenT 


Autogenous  Vaccina.  Kated  Wua J  Biomune.  tnc  

FeSne  l.euliemia-Rtiinolract«a»-Caba-Panieutopeni8  Vacane Agnon  Corporation  _ 

PwUMMm  Pw  Vaobna.  tOOed  Virus .•  Mairw  Btotogcal  lJbora1one«.  Inc. 

Ajaogenous  Bactenn „ |  CAVL 

Ijapttwpira    BraliBiava-Careooia^jnppolyptxtsa-Hardio-lclerohaemorr-  |  Norden  t.aboratones  

hagwa  Pomona  Bactena 

Nonnal  Colostra)  Whey,  Bovine  Origin _.._ !  Ojprem.  Inc 

Streptococcus  Suis  Aniisen«»,  Equine  Origin _..J  Midcon  latM.  tnc 

Prapwnftiaclehum  Acnes  immuno-sliniutart J  UnmunoVot  inc _ 

Pastamla  Haemolytica  Baclerm .  Amencan  Home  Products  Corporation. 

PropMnbactenum  Acnes  lmnx»io-«limulanl _ J  immunoMed  Corpofafcon 


EstatJish 

men) 

kcenae 

No 


368 
2-J 
?40 
364 
189 

363 

328 

302A 

11 2-* 

302 


The  regulations  in  9  CFR  Part  105 
provide  for  the  termination  of  U.S. 
Veterinary  Biological  Product  Licenses 
the  licensed  product  has  not  been 


prepared  by  the  licensee  for  5  years  and 
the  licensee  has  failed  to  show  intent  to 
resume  production  within  6  months. 
Pursuant  to  these  regulations,  APHIS 


terminated  the  following  Veterinary 
Biological  Product  Licenses  during  the 
month  of  December  1988: 


Poduci 

kcsnae 

code 


Dale 


S0iai» 
1895  SO 
3525  00 
3800  00 

soseoo 

19M510 
5029  00 
5030.00 
5040  00 
5070  00 
5060  00 
5285  00 


12-06-68 
12-20-68 
12-20-88 
12-20-66 
12-20-88 
12-21-88 
12-21-88 
12-21-88 
12-21-88 
12-21-88 
12-21-88 
12-21-88 


Product 


Estabkslvneni 


4- 


EstaMs^ 

men* 

icenae 

Na 


Canine  Hearhvonn  Antigen  TesI  Kit 

PaeudoratMes  Vacane- _ 

Escfierichia  Coli  Monoclonal  Ant«)ody 

PseudoratMM  Virus  Monoclonal  Antibody 

Eachanchia  Coi  Antigen  Test  Krt „ „ 

Sendai  Vacane  KjKed  Vims _ 

Fefene  Infectious  Peritonitis  Antibody  Test  Kit.. 
Infectious  Bronctiitis  Vims  Antibody  Test  Kit ... 
Infectious  Bursal  Oiseese  Antibody  Test  Kit .... 
Mycoplasma  GaMseplicum  Antibody  Test  Kil_ 

Newcastle  Oaease  Antibody  Test  Kit 

Toxoplasme  Gorx*  Antibody  Test  Krt 


....J 


Mafcncfcrodl  inc    

Molecular  Gerwecs  inc 

Molecular  Genetcs.  inc 

Molecutar  Genetics.  Inc 

Molecular  Ger>etics  inc 

Whrttaker  M.A  Bocxoducts.  Inc. 
■MTttUkar  MA.  Bioproducts.  mc . 
Wtiinaker  MA  Baproducts  inc 
Wtiittaker  M.A  Boproducts,  inc . 
Wtiittaker  MA  Bioproducts  Inc 
Whmal(er  MA  Bioproducts  Inc. 
Whittaker  MA  Bioproducts.  Irw .. 


?9i 
284 
284 
284 
284 
278 
278 
278 
278 
278 
P"^ 
278 


The  regulations  in  9  CFR  Part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virua-Serum-Toxin  Act  (21  U.S.C. 
151  et  Beq.)  shall  hold  a  U.S.  Veterinary 
Biological  Eatabhshment  License.  The 
regulations  set  forth  the  procedures  for 


applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

Pursuant  to  these  regulations,  APHIS 
issued  the  following  U.S.  Veterinarj' 
Biological  Establishment  Licenses 
during  the  month  of  December  1988: 


EstaUtsrvneni 


CAVL  9602  South 

Washington.  Rv  7.  Box 
594.  Amar«o.  Texas 
79118 


Establish 

license 
No. 


Dalf  issuec 


364 


12-22-68 
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CutJrwn.  Inc.  Xtt  No>«« 

Smith  A««nua.  P  O. 

Bob  147  Kanaaaw. 

NatvMMflaSM 
Otcjmfim.  Inc    (HKMI 

RoaaMi  Road.  Lt 
062M 


363 


Data  «auad 


12-23-40 


± 


366  I       12-23-66 


AUo.  th^  rejjuldtioni  In  9  CFR  102.4 
provide  thdl  when  a  licensee  no  lonx«r 
holds  an  unexpired.  un8U8p«nded.  or 
unrevoked  produ<:t  license  authorizing 
the  pr<»pHrtttion  of  a  biological  product. 
Ihp  esttililishmpnt  license  shall  he 
siibmittcii  to  the  Oeputy  Admini.strtitor 
for  lerniinafion  The  followinj^ 
pHt/ihlishmcnts  sutimitted  V  S 
VeliTin.iry'  HiloHual  P.stdblishnieiit 
Licenses  to  the  Deputy  Administrator  for 
(ermination  and  APHIS  terminated  their 
licenses  without  pri'iudice  (luriri)<  the 
month  uf  December  19HH: 


Ma*nc*rocfl.  inc 
Uoiocutar  (Mtnattc*.  Inc 
^rtnakm  M  A 


tttattmty  | 

mani  Data 

Icanaa         tanriinatad 


296 

204 

278 


12-06-66 

12  20M 

M  21-96 


UMI 


l)<)n»-  Hi  V^  .iihir.x'o"   IX :,  'hiii  JHih  (tny  of 
Kflinnry  U)t«l 

lama*  W  Gkiaaar. 

A.lituiiii'imtiir   \nimal  and  Plant  Health 

1H<  1)<M     l»  S(KV4  Kle.l   \    ).-rtW  H45iim| 
MJJMO  OOOC   MIO-M-lt 

DEPARTMEFfT  OF  COMMERCE 

Bureau  of  Export  Administration 

Electronic  Instrumentation  Technical 
Advleory  Committee;  Partially  Closed 
Meeting 

A  mci-tin«  iif  the  Kltv  'ninn 
iiistnimcntitrmn  Tei  hnu  iil  .Advi.Horv 
('.onuiullee  vmII  t)e  hi'lij  Man  h  JM  and  ,10 
I'W<I   in  the  Herbert  C   t  loover  HiiildinK 
14th  Street  ,nul  t.'onititution  A\eniie 
NW  .  Washinxton,  DC  On  March  29  the 
meeting  will  (  onvene  m  Kxecutive 
S*'ssion  at  mx)  a  m   in  Room  1H17F  ( )n 
Man  h   U)  the  meetinx  will  re(  unvcm-  in 
Open  S«'SHniii  .il  MIX)  ii  ni    m  Knoin 

The  (liininutti-e  ai!\  ites  the  (  )ffu  e  of 
lechnolonj  and  Policy  .'Xnalysis  with 
respect  to  technu  ill  (jiiestums  whii  h 
affect  the  level  of  export  (ontrnls 
applii  atile  to  plet.tiinu  s  and  rflaled 
equipment  and  technoloj;^ 


Afenda 

AfunT)  29.  1989 

F.xecutive  Session 

1   Discussion  of  matters  properly 
tlassiTied  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

March  30.  19tt9 

General  Session 

1   Opening  remarks  by  the  Chairman. 
2.  Presentation  of  papers  or  comments 
by  the  public. 

3  Presentation  of  ECCN  1537A. 

F.xecutive  Session 

4  Discus.sion  of  matters  properly 

( lassified  under  F.xecutive  Order  12356, 
dealins  with  the  US  and  COCOM 
control  program  and  strategic  criteria 
related  thereto 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available  To  the 
extent  that  time  pennits.  members  of  the 
public  may  present  oral  statements  to 
the  Committee   Written  statements  may 
be  sut)milted  at  any  time  before  or  after 
the  meeting  and  can  be  dirtM  ted  to: 
B<'tty  .\nne  Ferrell.  Director,  Technical 
Ad',  isory  Committee  Unit.  Offu  e  of 
Technology  A  Policy  Analvsis.  Room 
4066,  14th  Street  and  Constitution 
Avenue.  N'W  .  Washington.  D<:  20230 

The  Assistant  Secretary  for 
Administration,  with  the  <  oncurrence  of 
the  delegate  of  the  Cieneral  Counsel. 
fnrmally  determined  on  [anuary  10.  1968. 
pursuant  to  section  10<d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
ineetingN  of  the  Committee  and  of  any 
Suh(  ommittee  thereof,  dealing  with  the 
1  lassified  materials  listed  in  5  I!  S  C 
S.T^hli  111]  sh.ill  be  exempt  from  the 
pnivisions  relating  to  public  meetings 
found  in  section  10  (a|(l)  and  (a)(:i).  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
piililii. 

A  I  op\  of  the  Notice  of  Determination 
Id  (  lose  meetings  or  protions  of  meeting 
of  (he  (Committee  is  availatile  for  public 
m<tpe(  tion  and  copying  in  the  Central 
Reference  and  Records  Inspei  tion 
Facility.  Room  6626.  V  S  Department  of 
("ommerce.  Washington,  DC.  For  further 
information  or  copies  of  the  minutes 
please  call  B«'tty  Ferrell.  202-377-2563. 


Date  March  1.  1989. 
B«tty  Anns  Femll, 

Director.  Technical  Advisory  Committee  Unit, 
Office  of  Technology  *  Policy  Anolyiit. 
[FR  Doc  »-5102  Filed  3-3-89;  6:45  anj) 

BMJJMQ  OOOS  MW-OT-« 


Laser  and  Opto-Clectrontc 
Subcommittee  of  ttw  Electronic 
Instrumentation  Technical  Advisory 
Commmee;  Partlaiy  Closod  Masting 

A  meeting  of  the  Laser  and  Opto- 
F.iectronic  Subcommittee  of  the 
Electronic  Instrumentation  Technical 
Advisory  Committee  will  be  held  March 
28,  1989.  9-00  a.m.  in  Room  1617F, 
Herbert  C.  Hoover  Building,  14th  Street 
and  (Constitution  Avenue,  NW., 
Washington.  DC.  The  Subcommittee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to  lasers  and 
related  equipment  and  technology. 

General  Sesskxi 

1,  Opening  Remarks  by  the  Chairman 
2-  Presentation  of  papers  or  comments 
by  the  public. 

Executive  Session 

3,  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  meeting  will  be  open  to  the  public 
and  a  limited  number  of  seats  will  be 
available.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting  and  can 
be  directed  to;  Betty  Anne  Ferrell. 
Director,  Technical  Advisory  Committee 
Unit.  Office  of  Technology  A  Policy 
Analysis,  Room  4066,  14th  Street  & 
Constitution  Avenue.  N'W.,  Washington 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  [anuary  10.  1986. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  senes  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  US.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)|l)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 


portions  thereof  wrill  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington.  DC.  For  further 
information  or  copies  of  the  minutes 
please  call  Betty  Ferrell,  202-377-2583. 

Date:  March  1, 1989, 
Batty  Anne  FerrsU, 

Director.  Technical  Advisory  Committee  Unit. 
Office  of  Technology  &  Policy  Analysis. 
[FR  Doc,  89-5103  Filed  3-3-89:  8:45  am[ 

BIUJNQCOOC  MtO-OT-M 


Semiconductor  Technical  Advisory 
Contmlttee;  Partially  Closed  Hasting 

A  meeting  of  the  Semiconductor 
Technical  Advisory  Committee  will  be 
held  March  29, 1989,  9:00  a.m..  Herbert 
C.  Hoover  Building.  Room  1092, 14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC.  The  Committee 
advises  the  Oflice  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to 
semiconductors  or  technology. 

Agenda 

General  Session 

1.  Opening  Remarks  by  the  Chairman 
A  Commerce  Representative. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  Discussion  on  Status  of  Committee 
Tasks. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
thereto, 

T^e  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  Umited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee,  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  occurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  Janaury  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 


Subcommittees  thereof,  dealing  vxnith  the 
classified  materials  listed  in  5  US.C, 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts,  202-377-4959. 

March  1,  1989, 
Betty  A.  Ferrell, 

Director  Technical  Advisory  Committee  Unit. 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  89-5104  Filed  3-3-89;  8:45  am) 

BIUJNO  CODE  SS1»-0T-M 


National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State/Territorial  Coastal 
Management  Program,  Coastal  Energy 
Impact  Program  and  National 
Estuarlne  Ressarch  Reserves 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management. 
action:  Notice  of  availability  of 
evaluation  findings. 

SUMMARY:  Notice  is  hereby  given  of  the 
availabiUty  of  the  evaluation  findings 
for  the  New  Jersey,  Michigan,  Puerto 
Rico,  Northern  Mariana  Islands,  and 
Guam  Coastal  Management  Programs, 
and  the  California  (Elkhom)  National 
Estuarine  Research  Reserve.  Section  312 
of  the  Coastal  Zone  Management  Act  of 
1972.  as  amended,  (CZMA)  requires  a 
continuing  review  of  the  performance  of 
each  coastal  state  with  respect  to  funds 
authorized  under  the  CZMA  and  to  the 
implementation  of  its  federally  approved 
Coastal  Management  Program,  Section 
315(f)  of  the  CZMA  requires  a  periodic 
review  of  the  performance  of  each 
reserve  with  respect  to  its  operation  and 
management.  The  states/territories 
evaluated  were  found  to  be  adhering  to 
the  programmatic  terms  of  their 
financial  assistance  and/or  to  their 
approved  coastal  management 
programs;  and  to  be  making  progress  on 
award  tasks,  special  award  conditions, 
and  significant  improvement  tasks 
aimed  at  program  implementation  and 
enforcement,  as  appropriate. 


Accomplishments  in  implementing 
Coastal  Management  Programs  were 
occurring  with  respect  to  the  national 
coastal  management  objectives 
identified  in  section  303(2)!  A;-(I)  of  the 
CZMA.  A  copy  of  the  as>seb»mcnt  an 
detailed  findings  for  these  programs 
may  be  obtained  on  request  from:  John 
H,  McLeod.  Evaluation  Officer,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
National  Ocean  Service,  NO.A.^,  1825 
Connecticut  Avenue  NW,,  Washington. 
DC  20235  (telephone  202 /e"3-5 1041. 

DATE  February  2",  1989 

Tliomas  ),  Maginnis, 

As.'iistant  AdministraUyr  for  Ocean  Seri'ices 
and  Coastal  Zune  Management. 

(Federal  Domestic  Assistance  Catalog  11,419 

Coastal  Zone  Management  Progriim 

Administration) 

[FR  Doc  89-5065  Filed  3-3-89  8,45  iinj 

BIUJNO  COOC  XIO-Ot-M 


Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce, 

The  Gulf  of  Mexico  Fishery 
Management  Council's  Reef  Fish 
Advisory  Panel  (AP)  will  meet  on  Apnl 
11-12, 1989,  at  the  Howard  Johnson 
Plaza  Hotel,  700  N,  Westshore 
Boulevard,  Tampa,  FL  The  AP  will  meet 
from  8  a.m.  to  6  p.m..  on  Apirl  11  to 
review  draft  Amendment  *-i  for  the  Reef 
Fish  Fishery  Management  Plan  which 
addresses  bag,  size,  and  quota  limits  for 
the  various  reef  fish  species,  T^e 
meeting  will  reconvene  at  8  am.,  on 
April  12  and  will  adjourn  at  3  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  R.  Gregory,  Gulf  of  Mexico 
Fishery  Management  Council.  5401  West 
Kennedy  Boulevard,  Suite  881,  Tampa. 
FL  33609;  telephone:  (813)  228-2815 

Dated:  February  2a.  1989 
Richard  H.  Sduefer, 

Director.  Office  of  Fisheries  Conservation  and 
.Management.  National  Murine  Fishenea 
Service 

[FR  Doc  89-5092  Filed  3-3-89,  8:45  am) 
nUJNO  COOC  3S1»-»-M 


Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  .National  Marine  Fisheries 
Service,  NOAA.  Commerce 

The  Gulf  of  Mexico  Fishery 
Management  Council  and  its 
Committees  will  m.et  on  March  13-16, 
1989.  at  the  Omni  Hotel.  Biscavne 
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Boulevard  at  IHlh  ^trvet  Miami.  H,. 

F.xcepI  for  thf  Ht-iiimi'*  nolnd.  th#" 
nii'rimxs  iirv  o^hti  to  ihi-  pu!ili(    The 
sc  hfdiiU*  IS  .IS  folluwH 

(  ,'uiu  (/—On  M.u(  h  r..  U*H«)  th.' 
(  (lunt.il  will  mi'»'t  rtt  10  M)  a  m    Id  htsir  n 
nhurk  prt-srnlatuin.  ami  frtim  1  M)  p  m.. 
lo  1^  p  m    !o  hciir  piit)li(  lommrnfs  on 
Amrndmr'tii  »4  to  ihf  (lortRtiil  Pt'l.n<i( 
FishtTV  M.in/iK»'mcnt  ri«n  IKMIM    Ihf 
( !i>iini  li  will  tht-n  rev  u'w  Spins  1  olnti-r 
Shurli.  rtnd  Shrimp  MiinaKprm-nl 
('.ommilti'f  rvporls  from  2pm,  to  .1  ,h) 
p  m   At  :i  ,M)  p  m  .  Iht>  ('oiinr.il  will  mrt'l 
in  ii  (  los«'<l  session  to  .ippomi 
tvonoriiists   ho(  loloxists  to  the  Stock 
Asspssment  (irmip   hhiI  lo  nwikc 
Hclci.tionH  for  the  S«  it-ntifii   aiul 
Statistical  Committer  (SS<1).  the 
.'Xdvisory  F'inu'l  |.AP)   mid  the  iV'rsonncI 
Committee    This  session  will  t)e  (  losed 
to  allow  disciisHion  of  the  Im(  k)jnnintls 
of  the  i.tiiididiites    The  C.ouni.il  will 
rt'cess  lit  5  p  ni     .iiid  reronvene  the 
piihli(    meetinx  on  M<in  h  10  ill  H  :M1  -i  m 
to  rvview  the  Ijiw  F.jifori  ement 
(  iininiittee  report,  lo  appoint  a 
Hiitterfish  Management  (iommiitee.  to 
hear  .i  summary  of  the  (^ouiu  il 
Chairmen  »  meetmx.  the  South  Atlantic 
Kisher>  ManaKement  Council's  meeting, 
the  S<iiith  Atlantic   Kiuherv  Vltinanement 
( ouncil  s  Liaison  Keport.  the  IJirrclurs 
Kep<ir1«,  and  enforcement  rt'ports.  The 
( Council  will  also  di.scumi  conditional 
fisheries   It  will  adjourn  at  It  a  m  .  on 
March  Irt 

i\'innul!if^—i)n  Man  h  1  1.  I***,  at  10 
a  m  .  the  Habitat  l*n)te(  tion  Committee 
will  meet  lo  hodi  a  Mosquito  (Control 
Workshop,  and  re«  ess  at  8  p  m   On  the 
same  day.  the  l^iw  Knfon  ement 
(iiminitlee  will  meet  fnini  1  p  m    to  5 
p  m   The  Sh.irk  ManaxemenI  Committee 
will  meet  on  March  14  at  Bam     and  tw 
followed  hy  a  meetinx  of  the  Shrimp 
ManaKement  Committee   At  11  M)  a  in 
the  Red  Dnim  Manaxement.  SS< ' 
Selection.  AV  Sele(  tion.  and  Personnel 
Committee  also  will  meet  in  closed 
session*  lo  review  the  appoinlmenis  and 
selfH  tuins  mentioned  atnive  (under 
Coun<  il)   On  Man  h  l.S  the  Mrffkerel 
M.inaxement  Ccimmiltee  will  meet  at  8 
a  m  .  m  open  session  and  ad|iuini  a!  10 
a  m 

For  further  information  i  onlacf: 
Wayne  K  Swinxle,  (.ulf  of  Mexico 
Kisher\  ManaxemenI  Coum  il.  !>401  West 
Kennedy  Ilouievard.  Suite  HHl    Tampa. 
KL  teleph.ine    1813)  Z2»-ZS\b. 

Dal.-    Krfirwarv  1H.  IWW 
KkJunl  M    S<hMt>(mt 

Ihn'i  Wr   {  >"    r    '/ .'■' « 'v  -  «,v  i  .  wi  w   v  .  j,',i)n  u/Jc/ 
MiiiH!)l«nir  i;    \u:.iu:,j.  M^.::tt:  l-.jp^'inm 
.•wfrv/ce 

\m  !),>,    mt-  M»a  KilwJ  -»  1  a»  8  45  ami 
MXMQ  COOl  Mi«-t»-« 


COMMtSSKX  FOn  THE 
rMPROVEMENT  Of  THE  FEDERAL 
CROP  INSURANCE  PROGRAM 

H«airtngs 

Cnder  the  Federal  Cnip  Insurance 
Commission  An  of  \m8  r  C  S  C   LV* 
note),  the  Commission  for  the 
Impnivement  of  the  Federal  Crop 
Insurance  Proyram  announces  the 
followinx  public  heannxs  lo  receive 
testimony  fmm  farmers,  insurers,  and 
other  interested  persons  on 
re(  (immendations  for  the  improvement 
of  the  Federal  crop  insurance  proxram 

March  7.  l^iMf^    liliX>  a  m -^.iJOp.m. 

I.ulitxx  k  Plaza.  Arlinxlon  Room.  3201  S 
Loop  Zm.  I.uht)ock.  TX  7»423 

Rural  Development  Onler  Auditorium. 
Hwv   41  .North  A  Interstate  ".S  (Fvit 
21).  Tifton.  C.A  31793 

March  9.  19fi9—iniX)  a  m  -^'i.OOfim. 

Memphis  Cook  (Convention  Center.  255 
N   Main.  Memphis.  TN  3fll03 

North  Raleixh  Hilton.  3415  Old  Wake 
Forest  Road.  Raleixh.  NC  37«» 

MLinh  14.  nifi}^- 1000  11  mSW  p  m 

Kenwood  Hull.  3<X)  West  Ash,  Kenwood 

Park.  &ilina,  KS  87401 
Airport  Hilton.  4411  Peoria.  D«>nver,  CO 

80239 

March  1&  l9Stt—  !0:00  a.m.-6.iX) p.m. 

Best  Western  Frontier  Motor  Lodge.  2216 
27th  Avenue.  Council  Bluffs.  L\  51501 

Bone  Student  Center.  BBC  Activity 
Room,  Illinois  Stale  University. 
Normal.  IL  81761 

Additional  hearings  have  been 
»<  heduled  by  the  Commission  for  March 
21  (Hamsburg.  Pennsylvania,  and  Baton 
Rouge,  U)uisiana).  Apnl  11  (Fresno, 
("alifomia,  and  Fargo.  North  Dakota). 
April  13  (Spokane.  Washington),  and 
April  18  (Cireat  Falls.  Montana).  When 
the  meeting  places  for  the  additional 
hearings  are  delermined.  they  will  be 
ann<]unced  in  the  Federal  Rflfjister. 

The  (Commission  was  established  by 
Cx)nxres8  lo  ensure  a  thorough  review  of 
the  Federal  crop  insurance  program  and 
the  development  of  recommendations 
for  iuch  changes  as  are  needed  to 
improve  the  pn)gram  so  as  lo  lessen,  if 
not  eliminate,  the  need  for  additional 
disaster  payment  programs  while 
providing  lo  producers  of  agricultural 
commodities  more  equitable,  efficient, 
and  predu  table  pniteclion  from  natural 
disasters 

Persons  interested  in  testifying  at  a 
partu  ular  (Commission  heanng  are 
requested  lo  write  or  call  the 
Ctimmiasion  at  least  one  week  prior  to 
the  date  uf  the  heanng  The  address  and 


telephone  number  of  the  Commission 
are  as  follows:  Commission  for  the 
Improvement  of  the  Federal  Crop 
Insurance  Program.  1255  23rd  Street 
NW  ,  Suite  880.  Washington.  DC  20037. 
Telephone  (202)  887-6700. 

Done  dt  Washington.  DC-,  this  Isl  day  of 
Man;h  198B 

KaUya  A.  Evoraola, 

Executive  Dirf\tor. 

\YH  Doc  9»-5ia5  Filed  ^3-89;  8:45  am) 

■LUNQ  coot  »4ie-«l-ll 


COMMISStON  OF  FINE  ARTS 
MMtlng 

The  Commission  of  Fine  Arts'  next 
scheduled  meeting  is  Wednesday.  22 
March  1989  at  10:00  a.m.  at  the 
Commission's  offices  at  708  Jackson 
Place,  NW  .  Washington.  DC  20006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  DC 
including  buildings,  memorials,  parks, 
etc;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persona  should  call  the 
offices  (566-1066)  for  details  concerning 
access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washinglon.  DC  27  February  1989 
ChaHM  H.  AttMrtcm. 
Secretory 

[m  Doc.  89-5907  Filed  3-3-88;  8:45  am) 
a«jjMa  cooc  iiis  iv-m 


COMMrTTEE  FOR  THE 
MPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AdfustnMnt  of  Import  Limits  tor 
C«rtain  Cotton  and  Man  M«d<  FttMr 
Ttxtito  Products  Producod  or 
Manufactured  InTurtiay 

Mjirr.h  1.  1989. 

aocncy:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

ACTKMC  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFlcnvf  DATE  March  7, 1989. 
FOM  iiuirrHcii  iwrowMATKHi  contact: 

Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  US.  Department  of  Commen:e, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
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Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
cal'  (202)  34a-6582.  For  information  on 
emba'Tjoes  and  quota  re-openings,  call 

(202)  37/  -3715. 

SUPPLEMi  4TARV  INFOflMATION: 

Authority   Executive  Order  11651  of  March 
3.  1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U  S.C.  1854) 

The  current  limits  for  certain  cotton 
textile  products  are  being  increased  by 
application  of  swing.  The  fabinc  group 
limit  is  being  neduced  to  account  for  the 
swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  S3  FR  44937. 
published  on  November  7, 1989).  Also 
see  53  FR  25528,  published  on  July  7, 
1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  imfriratient  all  of 
the  provisions  of  the  bilateral 
agreements,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
RanaMLLsviB. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Impiementatiofi  of  Textile 
Agreements 

March  1, 1989. 
Ckimmissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Mr.  Ckimmissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  )une  30, 1988  by  the 
Chairman.  Cx>mmiHee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Turkey  end  exported  during 
the  penod  which  began  on  Jvly  1. 1988.and 
extends  through  |une  30, 1989. 

Effective  on  March  7. 1989.  the  directive  of 
|une  30, 1968  is  being  amended  to  adjust  the 
current  limits  for  cotton  and  man-made  fiber 
textile  products  in  the  following  categories, 
as  ptrovided  under  the  terms  of  the  current 
bilateral  textile  agreement  between  the 
Ciovemments  of  the  United  States  and 
Turkey: 


Category 


Adiusted  twetve-monthiimlt ' 


Categtxy 

Limits  Not  m  a 

Group 

335 „. 

99.510  dozen. 

338/339 

1,391,000  dozen  ot  whKfi  not 

more    than    973.700    dozen 

shall  tie  m  Categories  33a- 

S/339-S.' 

341 

561,750  dozen. 

342/64i J 

300,563  dozen 

347/348 

1,417.750  dozen  o(  which  not 

more   than    708,875    dozen 

aha»  tw  in  Categories  347- 

T/348-T.' 

350 

146,780  dozen 

361 .. 

535,000  nvntoers. 

369-S*. 

791,111  liiogrBm& 

■  The  Imils  heve  not  tieen  attusted  to  account  for 
any  import*  exported  after  June  30,  1966. 

'  In  Categories  336-S/339-S,  only  HTS  numbers 
6103.22.0050,  6105.10.0010,  6105.10.0030. 
6105.00.3010.  6109.10.0035,  611020.1025. 
611020.2040,  6110.20.2066.  6110.90.0066, 
6112.11.0030  and  611420.0005  In  Category  33S-S: 
and  6104.22.0060,  6104.29.2046.  6106.10.0010. 
6106.10.0030,  6106.90.2010,  6106.90.3010. 
6109.10.0070,  6110.20.1030.  6110.20.2045. 
6110.20.2075,  6110.90.0070.  611211.0040, 
611420.0010  and  6117.90.0022  in  Calnory  33B-S. 

>  In  Cetegoriee  347-T/346-T,  onty  KTS  numt>ers 
6103.192015.  6103.19.4020.  6103.22.0030. 
6103.4a>020,  6103.42.1040,  6103.40.3010, 

6112.11.0050,  6113.00.0035,  6203.19.1020. 
6203.19.4020.  6203.22.3020.  6203.42.4005, 
6203.42.4010  6203.42.4015,  6203.4^4025. 
6203.4Z4036.  6203.42.4045,  6203.49.3020. 

621040.2030,  6211.20.1520.  6211.20.3010  wd 
6211^2.0040  m  Catagoty  347.T:  tea  6104  12J003e, 
6TO4.19.2O30.  6104.22J0040,  9104.29.2034. 
6104.62.2010.         6104.622025,  6104.69.3022. 

611211.0080,  6113.00.004D,  6117.90.0042. 
6204.12.M30,  8204.19.3030,  6204.22J040. 
6204.29.4034,  6204.62.3000,  6204.62.4006, 
6204.624010,  6204.62.4020.         6204.624030. 

6204.62:4040,         6204.62.4QSa  6204.68.3010. 

6204.69.9010,  621050.2030,  6211.201550, 
621120.6010.  6^11.4^0030  and  6217.90.0050  in 
Category  346-T. 

*in  Cataooty  369-S.  onfy  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  witiiin  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U3.C  553(a)(1). 
Sincerely. 
Ronald  L  L«vin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

[7R  Doc.  89-5134  Filed  3-3-88:  8:45  am] 


FAemc  Gnoue 
219.313.  314. 
315,317,326. 
617.  625.  626, 
627  and  626.  ai 
•  gnMp. 


77,177,714  tquafe  meters. 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Army  Science  Board;  Patiany  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub,  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  March  21-22. 1989. 

Note:  All  sessions  are  open  except:  0645- 
1145.  21  March  1989.  CSTA  Facility  Tour 


(Closed/Classified);  1300-1645.  21  March 
1989.  BRL  Facility  Tour  (Closed/aassifiedl 

Place:  Aberdeen  Proving  Ground.  MU 
.Agenda:  The  1989  Army  Science 
Board  Spring  General  Membership 
Meeting  will  include  briefings  by  the  Ad 
Hoc  Subgroups,  and  will  also  include 
five  Functional  Subgroup  meetings  The 
open  portions  of  the  meeting  are  open  to 
the  public.  Any  person  may  attend, 
appear  before  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  closed 
portions  of  the  meeting  are  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  Title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5, 
U.S.C,  Appendix  2,  subsection  10(d). 

Contact  the  Army  Science  Board 
Administrative  Officer,  Sally  Warner, 
for  further  information  at  (202)  696-3039 
or  695-7046. 
Sally  A  Warner, 

Administrative  Officer  Army  Science  Board 
(FR  Doc.  89-5116  Filed  3-»-89:  8:45  am) 
aaxMG  cooc  srie-os-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Conmiittee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dole  of  Meeting:  March  23. 1989. 

Time  of  Meeting:  0900-1500  hours. 

Place:  Aberdeen  Proving  Grotmd,  MD 

Agenda:  The  Army  Science  Board 
Subgroup  for  Army  Analysis  will  meet. 
A  presentation  on  Army  activities  will 
be  given  by  the  Logistics  Management 
Institute.  Group  discussion  of  the 
subject  will  follow.  Also,  a  report  on  the 
recent  visit  to  the  TRAEKX:  Analysis 
Center  at  White  Sands  will  be  given  by 
two  panel  members.  This  meeting  will 
be  closed  to  the  public  in  accordance 
with  section  552b(c)  of  Title  5,  U.S.C, 
specifically  subparagraph  (1)  thereof, 
and  TiUe  5.  U.S.C.  Appendix  2. 
subsection  10(d).  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  Contact  the  Army  Science 
Board  Administrative  Officer,  Sally 
Warner,  for  further  information  at  (202J 
695-3039  or  695-7046. 
SaUy  A.  Warner, 

Administrative  Officer  Army  Science  Board. 
[FR  Doc.  89-5117  Filed  3-3-89;  8:45  am] 
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D«fMrtm««Tt  of  the  NavY 

Chief  of  Hmvwt  Operattone  Executive 
99n•^  Advleory  Conwnmee;  Cloeed 
Meeting 

Pumuant  to  the  prt)visi(>n<i  of  the 
Ketjernl  Ailvmory  ("lommittt'f"  Act  (S 
n  S  ('   rtpp  |.  noticr  I*  hcpfhy  Kiv»>n  th.it 
the  Chiff  iif  NmvhI  ( )perHti.)ni  (CNO) 
Kut't  ulive  Panel  .Aiivisory  (Jommittf**' 
Navy  Striiteyy  KormHtior  Task  Force 
will  meet  Mart  h  Ift- 1""    1*W  fnim  9am 
to  5  p  m  e«(.h  day  at  ♦4471  Funi  Avenu«>, 
Alexandria.  Virxinia    All  Sfmionw  will 
l>e  ( l()«e<i  to  the  pubiir 

rhe  purpose  of  this  meeting  is  to 
ili.s(u»»  the  Formation  of  Navy  Sfratexy 
The  entirn  aKenda  for  the  me«finj^  will 
cunmsl  of  diacusaiona  of  key  iMues 
rexartJinn  formation  of  Navy  Strategy  in 
support  of  U  S  national  tecunty  and 
related  mlcllixence   These  mattem 
constitute  i.lassified  informatiun  that  la 
sp«<:ifir.MJiy  authorized  by  Hxecutive 
order  to  be  kept  »ecret  m  the  interest  of 
national  defense  an(i  it.  in  fact,  prtjperiy 
(.lassifietl  pursuant  to  su<:h  F.xecutive 
onier  Acc.oniingly.  the  Se^:relary  of  th« 
Navy  has  dett  rmined  in  wnfm}j  that  the 
public  interest  require*  that  all  sessions 
of  the  meetinjj  be  closed  to  the  public 
b«H;au»«  they  will  be  concerned  with 
mattem  listed  in  section  S52b<r)(l)  of 
title  S,  United  States  Code 

This  notice  is  beinj?  published  lafe 
because  of  a  time  sensitive  topic  o' 
critical  interest  to  the  Chief  of  Naval 
Operation*,  thereby  conatitutinf;  an 
exceptional  cin:uiiiatance.  not  permitting 
15  days   notice 

For  fur1h«r  information  concerning 
this  meeting.  tx)ntact  F'aye  Buckman. 
Se<u-etary  to  the  (^O  F.xecutive  Panel 
Advisory  fximirjitfee.  4401  Ford  Avenu*. 
HiK)m  aoi.  AJexarulna.  Virginia  22302- 
n2tifl.  Phone  [na]  75fl.-12D5. 

SMtka  M.  k.ay. 

liufKirtmiuit  of  (Tm  iVov>  AlUtmaU'  FrnMraJ 
R»^:tli>r  Ltuiaon  UffiiTor 

[FR  Doc  a»-6IH2  PMed  i-H-m.  %.*6  am| 


DEPARTMENT  OF  EDUCATION 

(CfDANo-M.ieeOI 

Invttatlon  for  AppHcatlone  for  New 
Award*  UrMler  tf>e  Secretary'a 
Dtocrettonary  Program  for 
Matttemattcs,  Sderwe.  Computer 
Learning,  and  Crtttcel  Foreign 
Language*  for  Flacal  Year  1M9 

f*tiq><'sr   To  provuif"  (i.HSistiincc  lo  State 
and  local  educational  a^enc  ics, 
instilutionn  of  hi>{her  education,  and 
nonprofit  iiryanirations  for  nHlionally 


siRnificant  pmiects  designod  to 
impnive  the  quality  of  instruction  m 
mathematics  and  S(  lence 
Ikijil/inf  'i^r  rmnsnultiil  nf 

Apfh'imtiona  Apnl  28,  1«W 
Deadline  for  Intcryovt'nuni'nti'.^  R,-\  ii'w 

June  2H.  lUHH 
Appln  atnuts  Availuhlf.  Man  h  14,  1(JH9 
Eslimatfil  Runyf  of  A  wanh  $2t*).()00— 

SHOO.UCX) 
Eatimutt^J  A  k  rnifif  Size  of  A  wards 

$44X1.00(1. 
f-lsttmiitfti  Sunher  of  Awariis   10. 
Pro  Iff  t  fhriod  I'p  to  24  months 
Apf)iii  ablf  Rt^){u!ationa.  (a)  Secretarys 
Uiscretionary  Program  for 
Mathematics.  Science.  Computer 
l.«;aming.  and  CntJcal  Foreign 
Languages,  34  CFK  Part  755,  and  |b| 
the  Education  Department  Cieneral 
Administrative  Regulations.  34  CFR 
Parts  74.  75.  77,  7«,  80  and  85  The 
Department  expects  to  pn)po»e 
regulations  applying  34  ChU  Part  79. 
Intergovernmental  Review  of 
Department  of  Education  Programs 
and  Activities,  to  this  program.  When 
the  proptosed  regulations  become 
final,  the  Department  expects  that 
Part  79  will  apply  to  this  program.  The 
Department  published  proposed 
regulations  implementing  the 
amended  Part  E  of  the  General 
Proviaiona  Act  on  December  2.  1988  at 
53  PR  40866,  and  those  regulations, 
when  final,  will  apply  to  this  program. 
Important  Note  to  Appiicants: 
Applicants  should  note  that  this 
competition  wUJ  b«  conducted  under 
the  regulations  for  this  program  in  34 
CFR  Part  755.  Although  •  separate 
notice  of  proposed  rulemaking 
amending  these  regulations  will  be 
published  in  the  Federal  Register,  the 
changes  will  not  affect  this 
competition. 
Absolute  Priority  In  accordance  with  34 
CVU  755.11(b)(3),  755.13(b).  755.13(c). 
and  75, 106(c)(3),  the  Secretary  has 
chosen  as  an  absolute  phority 
protects  that  improve  cumcuLa  m 
mathematics  and  science,  including 
the  use  of  new  technologies,  at  the 
8ec4)ndary  school  level.  Only 
applications  proposing  activities 
under  this  pnonty  will  be  considered. 
Within  this  absolute  priority  and  in 
accordance  with  34  CF"R  75.105(cHl).  the 
Secretary  encourages  applications  for 
the  establishment  of  secondary  schools 
that  offer  specialized  and  intensive 
programs  in  mathematics  and  science 
for  students  from  a  broad  geographic 
area  These  schools  may  include  those 
serving  an  entire  Slate,  a  region  wifhm  a 
State,  or  larye  school  distnct. 

The  SJecTTtary  urges  applicants  to' 
•  Propose  full  year  academic 
projjranis  in  mathematics  and  science 


rather  than  short  term  programs   such  as 
summer  institutes 

*  I3fm:)nstrate  a  suhstanluil  financial 
commitment  to  the  prnp<78ed  project  and 
show  eviiience  of  plans  to  continue  the 
pro|L'(  I  upon  termination  of  the  Federal 
Xrant 

•  Involve  partnernhips  with  busineas/ 
industry  and/or  institutions  of  higher 
edui  ritmn 

Applicants  meeting  this  invitational 
priority  will  not  receive  an  absolute  or 
competitive  preference  over  applications 
that  do  not  meet  the  invitational 
priority 

Selfi  lion  Criteria.  The  program 
regulations  at  J  755.30(b)  and  (d) 
authorize  the  Secretary  to  distribute 
an  additional  15  points  among  the 
criteria  descnbed  in  tiie  regulations  at 
S  7S5.32  to  bnng  the  total  to  maximum 
of  100  points.  For  the  purposes  of  this 
competition,  the  Sersvtary  will 
distribute  the  additional  points  as 
follows: 

National  significance.  IS  7S5.32(g)) 
Five  (5)  additional  points  will  be  added 
for  a  possible  total  of  25  points  for  this 
cnterion 

Applicant's  commitment  and  capacity. 
(S7S532(h))  Ten  (10)  additional  points 
will  be  added  for  a  possible  total  of  20 
points  for  this  criterion. 
For  Applications  or  Infornwtion.  Fund 
for  the  improvement  and  Reform  of 
Schools  and  Teaching.  Ui>. 
Department  of  Education.  555  New 
jersey  Avenue.  NW.,  Room  522, 
Washington.  DC  20208-5&24. 
Telephone  (202)  357-6496. 
Pnosram  Authority:  20  U.S.C.  2992. 

(C^IbIok  of  Federal  Domestic  Aasittar>ce  No 
M  laa.  Mathematics  arni  Science) 

Dated  March  1, 1989. 

Pathda  Hinss. 

AasisUuil  SeavUiry  fur  EducoUonal  HeaearvJ> 
and  ImprovemenL 
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ICF0ANO-84.16SAI 

Invitation  for  AppNcatlona  for  New 
Award*  Under  the  Secretary'* 
Otecretlonary  Program  for 
Mathematlc*,  Science,  Computer 
Learning,  and  Crtticsl  Foreign 
l.aftguage«  for  Fiscal  Year  1M9 

Purpost'.  To  provide  assistance  to  State 
and  local  educational  agencies, 
institutions  of  higher  education,  and 
nonprofit  organizations  for  nationally 
significant  projects  designed  to 
improve  the  quality  of  instruction  in 
mathematK  s  and  science. 


Deadline  for  Transmittal  of 
Applications:  April  28.  1989. 

Deadline  for  Intergovernmental  Review: 
|une  28. 1989. 

Applications  Available:  March  14,  1989. 

A  vailahle  Funds:  $2,000,000. 

Estimated  Range  of  Awards:  $50,000— 
$200,000. 

Estimated  A  verage  Size  of  Awards: 
$100,000. 

Estimated  Number  of  Awards:  20. 

Project  Period:  Up  to  36  months. 

Budget  Period:  12  months. 

Applicable  Regulations:  (a). Secretary's 
Discretionary  Program  for 
Mathematics,  Science,  Computer 
Learning,  and  Critical  Foreign 
Languages,  34  CFR  Part  755,  and  (b) 
the  Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74.  75,  77.  79,  80  and  85.  The 
Department  expects  to  propose 
regulations  applying  34  CFR  Part  79. 
Intergovernmental  Review  of 
Department  of  Education  Programs 
and  Activities,  to  this  program.  When 
the  proposed  regulations  become 
final,  the  Department  expects  that 
Part  79  will  apply  to  this  program.  The 
Department  published  proposed 
regulations  implementing  the 
amended  Part  E  of  tiie  General 
Provisions  Act  on  December  2, 1968  at 
53  FR  48866,  and  those  regulations, 
when  final,  will  apply  to  this  program. 

Important  Note  to  Applicants: 
Applicants  should  note  that  this 
competition  will  be  conducted  under 
the  regulations  for  this  program  in  34 
CFR  Part  755.  Although  a  separate 
notice  of  proposed  rulemaking 
amending  these  regulations  will  be 
published  in  the  Federal  Register,  the 
changes  will  not  affect  this 
competition. 

Absolute  Priorities:  in  accordance  with 
34  CFR  755.11(b)(2).  755.11(b)(3). 
755  13(b),  755.13(c).  and  75.105(c)(3). 
the  Secretary  has  chosen  two  absolute 
priorities  for  this  competition. 
Applications  for  this  competition  must 
propose  projects  that  either: 

(1)  Improve  the  qualifications  and 
skills  of  elementary  school  teachers  in 
mathematics  and/or  science;  or 

(2)  Improve  curricula  in  mathematics 
and/or  science  at  the  elementary  school 
level. 

St' Ire t ion  Criteria:  The  program 
regulations  at  5  755.30(b)  and  (d) 
authorize  the  Secretary  to  distribute 
an  additional  15  points  among  the 
criteria  described  in  the  regulations  at 
S  755.32  to  bring  the  total  to  a 
maximum  of  100  points.  For  the 
purposes  of  this  competition,  the 
Secretary  will  distribute  the 
additional  points  as  follows: 
Plan  of  operation.  (§  755.32(a))  Ten 

1 10)  additional  points  will  be  added  for  a 


possible  total  of  20  points  for  this 

criterion. 
Evaluation  plan.  (5  755.32(d))  Five  (5) 

additional  points  will  be  added  for  a 

possible  total  of  10  points  for  this 

criterion. 

For  Applications  or  Information 
Contact:  Fund  for  the  Improvement 
and  Reform  of  Schools  and  Teaching, 
U.S.  Department  of  Education,  555 
New  Jersey  Avenue,  NW..  Room  52Z 
Washington.  [Kl  20208-6524. 
Telephone  (202)  357-6496. 

Program  Authority:  20  U.S.C.  2992. 

(Catalog  of  Federal  Domestic  Assistance  No. 
64.166,  Matiiemabcs  and  Science) 

Dated:  Marcli  1. 1989. 
Patricia  Hines, 

Assistant  Secretary  for  Educational  Research 

and  Improvement 
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DEPARTMENT  OF  ENERGY 

Financial  AsaMant  Award  intent  To 
Award  Grant  Agreement  to  Eaat-Weat 
Center 

AQENCV:  U.S.  Department  of  Energy 
(DOE). 

Acnouc  Notice  of  Intent  to  make  a 
Financial  Assistance  Award  to  the  East- 
West  Center  on  a  sole  source  basis. 

SUMMARV:  Pursuant  to  10  CFR  600.7(b), 
The  U.S.  DOE  armounces  that  It  is 
restricting  eligibility  for  award  of  DE- 
FG03-898FE61811  to  the  East-West 
Center,  Resource  Systems  Institute,  to 
conduct  a  study  and  workshops  on  the 
Potential  for  Thermal  Coal  and  Clean 
Coal  Technology  Export  in  the  Asia- 
Pacific  Region. 

The  study  and  the  woricshops  are  to 
address  thermal  coal  trade  and  clean 
coal  technology  requirements  in  the 
Asia-Pacific  region  within  the  scope  of 
the  "Asia-Pacific  Coal  Project,"  an 
ongoing  research  project  at  the  Resource 
Systems  Institute.  Senior  government 
and  industry  officials  from  the  U.S.  and 
many  of  the  Asia-Pacific  countries  are  to 
be  brought  together  to  strengthen  their 
relationship  through  cooperation  and 
dialogue  over  the  issues  associated  with 
the  expansion  of  thermal  coal  trade  and 
regional  energy  interdependence. 
Options  and  opportunities  for  both 
thermal  coal  and  clean  coal  technology 
trade  for  U.S.  industry  will  be  identified. 
The  East-West  Center's  Coal  Trade 
model  will  enable  its  users  to  quickly 
and  easily  project  the  potential  reaction 
of  the  international  market  to  shifts  in 
the  supply  or  demand  for  thermal  coal 
and/or  from  changes  in  the  capacity  of 
the  logistical  system  to  handle  the 
anticipated  coal  export  level. 


This  noncompetitive  financial 
assistance  award  is  necessary  to 
enhance  the  public  benefits  by 
increasing  the  cooperative  information 
exchange  among  key  DOE  and  industry 
officials  from  the  U.S  and  their 
counterparts  in  Asia-Pacific  countries. 
There  is  no  known  other  entity  which  is 
conducting  or  is  planning  to  conduct  a 
study  of  such  magnitude  and  detail  on 
thermal  coal  trade  and  clean  coal 
technology  requirements  in  the  Asia- 
Pacific  region. 

FOR  RmTMBI  MFOflMATIOM  CONTACT: 
Bettyanne  Moore,  U.S.  Department  of 

Energy,  San  Francisco  Operations 

Office.  1333  Broadway,  Oakland.  CA 

94612. 

Issued  in  Oakland.  California,  February  2. 
1969, 
David  |.  Tencs, 

Acting  Director.  Contracts  Managemtnl 
Division. 

[FR  Doc.  e»-6149  Filed  9-3-80:  6.-4S  am) 
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isoncoiiipeuuve  laram  Awara  lo  me 
State  of  Utah 


;  Department  of  Energy. 
ACnoic  Notice  of  Noncompetitive  Grant 
Award  to  the  State  of  Utah. 


;  The  Department  of  Energy. 
Idaho  Operations  O^ice.  announces  that 
it  intends  to  issue  a  grant  award  to  the 
state  of  Utah  for  reimbursement  of 
CERCLA  costs 
Grant  Award  Number  DF.-FG07- 

89ID12849. 
Scope  of  Work.  The  Congress  provided, 
through  the  Comprehensive 
Ervironrrental  Respo.nse. 
Compenss'ion  ano  Liabil'ty  Act 
(CFPCLA!.  a  provision  in  section  107. 
that  the  Covemment  and  states  were 
en;. tied  to  rercxer  funds  related  to  the 
coPt  of  rer^.oval  of  remedial  action 
tai>en  to  clean  up  hazardous 
substances  as  long  as  such  costs  are 
not  inconsistent  with  the  national 
contip.gency  plan  Further,  through  an 
October  51.  Ii88  memorandum,  the 
Dt  pvit>  Secreta.'y  for  Environmental. 
Safety  and  Health.  Department  of 
Enerjjy,  determined  it  was  in  the 
Government's  best  interest  tn  pay 
states  reasonable  costs  mcuTed  under 
Interagency  Agreement  for 
environmental  cleanup  Pursuant  to 
DOE  policy,  only  CERCLA  response 
costs  are  recoverable.  The  slate  of 
Utah  is  eligible  for  such  costs  in 
relation  to  work  performed  in  the 
three-party  Monticello  Federal 
Facrlities  Agreement  (dated  December 
19. 1988)  with  DOE  and  EPA.  The 


azsa 
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typ<?«  of  activitiffa  the  state  will  pursue 
ini  lude  reviewtii};  documents  und 
prfparafion  of  technical  ct)mmenti. 
monilonn^  grant  progress, 
participatirtft  in  the  public  prtM.fsa, 
ronductinjt  split  sampling  and 
aiiMlyset.  uvemghl  of  [K)F.  field 
work/invesli)(ation«  hs  dirtH:trd  hy 
Ei'A.  attending  meetinga.  and 
inlprfdcmg  wilh  stale  contractors  to 
perform  imJinical  r*view  of 
documents  and/or  samplinj{  aiialys^s 
TrHvcl  nhoiild  be  kept  to  a  minimum. 
It  IS  anticipdled  that  total  funding  for 
this  gruiil  will  be  approximately 
SHOU.ixn  with  an  estimated  KVyear 
protect  period  The  award  will  b« 
m.til.-  during  Vy  1<»89 

pon  PVNrrHCH  mroimATtOH  costtact: 

Dallds  L.  Hofter  US  DepHrtmcnl  of 
Knergy.  Idnho  Operntions  Office.  785 
l>oe  Place.  !d«h«  K.ills.  Idaho  HJ402,  or 

rail  |J)H|  5^»i-f)n4 

l»tuml  ui  Idaho  Kails.  Idaho, 

Uals:  February  Z7  1D80. 
H.  BranI  CUrk. 

Dirm  tor  ContnuU  Miinu)c«n'«nt  Divition 
|FK  One  m-«14fl  nied  V-S-Mk  •-45  mm\ 
mkumucoM  iisa  ai  ■ 


Claan  Coal  Tachnology  Program 

AAOiCv:  Department  of  Exwrxy  (DOF) 
ACnoic  Notice  of  availflbihty  of  a  draft 
Projiram  Opportunity  Notice  (PON)  for 
the  Clean  OmiI  Ter.hnolofO  Projfram. 
and  request  for  pubhc  commenla. 
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DOE  w  iMiung  a  draft 

ProRTam  Opportunity  Notice  (PON).  No 
nF.^PSOt-«H*-T-»ia25.  for  public 
comment  The  draft  PON  solicits 
proposals  fur  cost-shared  protects  to 
demonstrate  clean  coal  technologies 
that  could  be  commerciahzed  in  the 
1990  *   A  total  of  $573  million  dullam 
(If^ss  approximately  UO  tniUion  for 
DOK's  ddministralive  expenses)  has 
been  appropriated  for  fii\ancidl 
assi.itance  awards  under  thiH 
soil!  itation 

OATi:  The  deadline  for  receipt  of 
coniinents  on  the  draft  PON  is  March  31 
l^HHat  4  JO  pm  est 
Aoonus  KM  mauc  coMMwm: 
WriKpn  comments  must  be  delivered  or 
mailed  to  the  US.  Department  of  Energy 
Office  of  Procurement  Operations,  Attn: 
Mfrbert  D   Walkins.  M.A^52.1.  Room 
ll-()tt5,  1000  Independence  Avenue  SW 
Washington,  IX:  20685 

ADontsscs  Pom  otawiiwq  dhaft  voir 

Written  requests  must  be  sen!  to  US 
Department  of  Knergy.  P  O  Box  2500, 
Attn   Document  Control  Specialist.  MA~ 
461  1.  Washington.  D<:  20013  Written 
r«quests  to  be  placed  on  the  mailing  list 


for  the  draft  PON  should  be  received  by 
March  15.  1989  Also,  copies  of  the  draft 
I'ON  may  be  picked  up  at  the  U  S. 
Department  of  Energy  OfTice  of 
Prt>curement  Operations,  D(K-ument 
Control  Specialist.  Forrpstal  Building. 
Room  11-006,  1000  Independence 
Avenue.  SW  ,  Washington.  JXl  between 
the  hour«  of  9  a  m  and  3  p  m  .  e  s  t  . 
Monday  through  Friday  except  Federal 
holidays  The  draft  PON  is  anticipated 
to  be  available  on  or  afU-r  March  15. 
1989  If  you  have  received  past 
solicitations  and/or  attended  the  1988/ 
1909  Clean  Coal  Technology  public 
meetings  you  need  not  submit  a  written 
request  for  the  draft  PON 

»U>WJM«WTAWY  HSromtATKXC  On 

September  27.  1968.  the  President  signed 
Pub  L  100-446.  "An  Act  Making 
Appmpnationa  fur  the  Department  of 
Interior  and  Related  A^ncies  for  the 
Fiscal  Year  Ending  September  3a  1989. 
and  for  Other  Purposes  "  The  Act 
appropriates  $575  millioa  for  DOE  to 
conduct  and  make  coat-shared  Hnancial 
assUtance  award*  ander  a  third 
competitive  solicitatton  for  clean  coal 
technology  demonstration  projects.  As 
recommended  by  the  Congreas,  DOE 
plans  to  issue  a  Hnal  PON  on  May  1. 
1980  A  preproposal  conference  will  be 
announced  In  the  final  PON.  The 
preproposal  conferaace  is  presently 
scheduled  to  occur  at  ICMX)  a.m.  on  May 
18,  1969  in  tfa«  Thonuia  {efferaon 
Auditorium.  US.  Department  of 
AgncnJtura  (South  Building  bet««reen  the 
5th  and  etk  wiosit  14tfa  and 
Independenca  Avenue.  SW., 
Washingtoa  DC  The  Tinal  PON  will 
establish  a  120-day  deadline  for  the 
submission  of  propoaals.  The  evaluation 
and  selection  of  proposals  is  expected  to 
be  completed  120  days  later,  by 
approximately  December  27,  1989. 
FOM  FUKTHUI  MPOMMATIOSS  COSTTACT. 
Mr.  Herbert  D.  Walkina.  Tel.  (202)  586- 
1026. 

Signed  In  Washington.  DC  this  2S  day  of 
Kpbruary.  1M8  for  th«  United  SUtas 
Department  of  Fjtergy 
ytXiny  RubanaSatn. 

Dirmrtor  of  Contract  Operation  "A  ",  Office  of 
Proirurement  Operotions. 
[FK  Ooc.  a»-614S  Filed  3-3--8».  a^4S  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

lOwv  Oocliat  M-351;  FCC  M-38«| 

TYm  PHrHpoimnnmry  Con1«r«no«  of  ttw 
Infmattooal  T«l«comnninicatk>n 
Union,  Nlc«,  Frw>c«  (1909) 

AOCNCV:  Federal  Communications 

Commission. 


•UMMAIIV:  On  November  22. 1988.  the 
Commission  adopted  a  Report  and 
Order  in  Gen  Docket  No  88-351,  FCC 
88-386,  that  summarized  the  comments 
received  in  this  proceeding,  provided  a 
bnef  explanation  of  the  ITU 
Plenipotentiary  Conference  (PLENIPOT) 
and  determined  that  U.&  participation 
in  the  mj  and  its  telecofn  purposee 
should  be  fully  supported.  Noting  that 
this  proceeding  was  instituted  to 
provide  information  concerning  the  mJ 
and  the  Nice  PLENIPOT  to  the  American 
public,  that  the  ITU  PLENIPOT  is  a 
govemment-to-govemment  process,  and 
that  the  information  assembled  via 
public  comments  would  be  used  by  the 
US.  Delegation  preparatory  process  in 
developing  U.S.  proposals  and  positions, 
the  Commission  determined  that  specific 
conclusions  from  the  comments  received 
would  not  be  elaborated  in  its  Report 
and  Order.  In  order  to  provide  this 
public  input  to  the  U.S.  Delegation 
preparatory  process  as  rapidly  as 
possible  and  to  preserve  the  full  range  of 
options  in  developing  the  VS.  positions 
for  this  important  conference,  the 
Commission  slated  its  intent  to  provide 
this  Report  and  Order,  along  with 
oomplele  copies  of  all  oommenis 
received,  to  the  Head  of  the  U.S. 
Delegation  to  the  Nice  Pteiupot  and  to 
the  U  S.  State  Departments  Executive 
Director  of  the  U.S.  Delegation.  With 
this  action,  the  proceeding  was 
terminated. 

AOOncsS:  Federal  Communications 
Commission  1919  M.  Street  NW., 
Washington.  DC  20554 

FOM  PimTHCfl  MHMMATION  CONTACT 

Douglas  V.  Davis,  International  Policy 
Division.  Common  Carrier  Bureau.  (2021 
632-3214 

SUm-EMCNTAMY  mrORMATKHC  This  IS  a 
summary  of  the  Commission's  Report 
and  Order.  Gen  Docket  88-351,  adopted 
November  22,  1988,  and  Released 
December  18,  1988. 

The  full  text  of  this  Report  and  Order 
IS  available  for  inspection  and  copying 
dunng  normal  busmess  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M. 
Street.  NW.,  Washington,  DC  It  may 
also  be  purchased  from  the 
Commission  s  copy  contractors. 
International  Transcription  Service,  2ti)0 
M  Street.  NW.,  Suite  140,  Washington, 
DC  20037.  (202)  857-3800. 

On  |uly  8.  1988,  the  Commission 
released  a  Notice  of  Inquiry  (Notice)  '  m 


Not  published  In  the  Fadaral  Raslstar. 


thfs  proceedmg.  Gen.  E>od(et  8fr-S51. 
FCC  88-223.  In  order  to  hrfbrm  the 
general  pwbHc  p*rtictiiarty  the  U.S. 
telecommunciations  comnunHy  of  users 
and  contpanies  fntereefed  fn  the 
provisioB  o#  international 
telecommunications  facilities,  services 
and  relatad  Kroipraent.  of  the  nXTs  13th 
Plenipotaitiary  Conferenca  (PLB^POT) 
scheduled  to  be  heki  ia  Nice.  Pranoa. 
during  tbc  period  23  May  thnii^  29 
June  ISM.  The  Notice  provideil 
extansivc  background  infarawtion  on 
the  ITU,  a  brief  sumiaary  oi  the  previows 
PLENIPOT  (Nairobi.  19a2)  and  a  Ustiag 
of  the  agcoda  for  the  Nice  PLENIPOT. 
The  Notice  stated  that  this  woukl  be 
basically  aa  informatiaB  providing  and 
gathering  proceeding  as  opposed  to  a 
preparatory  effort  for  a  specific 
technical  conference,  and  that  the 
informs  tioB  developed  within  this 
proceeding  would  be  made  available  to 
the  preparatory  process  of  the  U.S.  ITU 
PLENIPOT  Delegation.  The  Notice 
identified  ten  topic  areas  that 
potentially  could  have  a  signincani 
impact  on  U.S.  telecommunications 
policy  and/or  on  U.S.  companies  and 
indrridtialB  tnvofved  with  international 
telecommunications  and  requested 
comments  on  these  particvlar  areas 
while  generaDy  caltiag  fer  psbiic 
coRHDetit  on  the  lotahty  of  the  agenda 
for  the  Nice  PLENIPOT. 

The  Report  and  Order  provides  a  brief 
description  of  the  ITU  and  the 
PLENIPOT  and  a  complete  sumroary  of 
the  public  coauDents  sabmttted  in  this 
proceeding.  The  coamenttng  parties  fell 
broadly  '.-.'itbin  die  categories  of  targe 
users,  broadcasbag  ioterests,  satellite 
iDterests,  inteniational  common  carriers 
and  the  RBOCS  (Regional  Bell  Operating 
Companies.  N4ost  CoauDcntcf*  did  not 
address  all  ten  potential  significant 
issues,  but  rsther  basited  their  comments 
to  selected  areas,  aoase  not  bated  in  the 
Notice.  Of  those  commenting  in  a 
particlar  area,  the  following 
observatioos  apply:  (1)  Role  oi  the  ITU. 
most  commenting  parties  support 
continuation  of  the  e^iftting  rfu 
telecommunications  role  within  the  UN 
family  of  agencies  of  hannoniziag 
international  telecommunications 
between  and  among  nations;  (2)  Election 
of  ITU  officials,  most  conunenters 
supported  the  election  of  Directors  of 
the  two  CCIs  by  their  respective  Plenary 
Assemblies,  while  one  commenter 
cautioned  that  attempts  to  move  such 
elections  back  from  the  PLENIPOT  at 
Nice  might  unnecessarily  alienate  the 
developing  countries  who  had  pushed 
for  these  elections  at  the  PLENIPOT  at 
Nairobi:  (3)  Principle  of  Rotation,  there 
was  unanimons  opposition  against 


applyhig  this  principle  to  die  election  of 
ITU  offidali  and  to  membetship  of 
countries  on  the  ITU  Administrathre 
Councih  (4)  mj  Headquarters  Structure, 
there  was  a  general  consensus  that  the 
nu  federal  structure  should  not  be 
changed,  since  it  generaQy  reflected  a 
balance  of  interesta  wUhin  the  ITU  and 
among  its  Member  canntries;  [5)  Future 
program  of  Confercncaa  and  Meetings, 
there  was  a  general  view  that  do 
conference  or  meeting  abould  be  held 
unless  there  was  a  denwnstrated  need 
for  it.  but  some  indiWdual  comaienters 
argued  for  and  agatoat  ifyfifir 
conferencaa  to  ba  baU  is  the  1982-1966 
time  frame;  (6)  VRB  Tacbnical 
Standarda,  of  theae  wiMatittg.  there 
was  unaniaiity  that  tha  IFRB  should 
conault  with  Administrationa  when  it  is 
developing  technical  standards;  (7) 
Status  of  Final  Ads  of  KagioBal 
ConfareDoaa.  there  weia  iem 
comaaantera.  bat  tha  paaral  view  was 
that  this  topic  ahoaU  iceahn  further 
sutdy  as  to  its  poteatial  raratficationa; 
(8)  Basic  initi'iiBMnl  ol  fta  Uaioa  moat 
commenter*  sapyustsd  the  obiectives  of 
Resolution  62  of  the  Nairobi  nilNIPOT 
which  would  bifarcate  dw  existing  ITU 
Cooventioo  into  a  "pcnBanant" 
Constitution  and  a  ''Less  permanent" 
Convention:  fffi  Resenrationa,  most 
commenters  were  of  the  opinion  that  the 
issue  of  the  atatos  of  reaervations 
re<}uired  ciarificatkin  at  the  Nice 
PLENIPOT,  while  several  aged  that  the 
U.S.  should  reiterate  its  reservations  to 
final  acts  and  regulationa  of  prior 
conferences,  eat  of  an  abundance  of 
caution,  antil  the  BMtter  is  de&ntir^ 
clarified:  and  (10|  Piaancing  Technical 
Cooperation  and  Assistance,  roost 
commenters  favored  support  of  ITU 
technical  assistance  activities  as  well  as 
funding  for  such  from  traditional 
sources — government  soppoit  and 
voluntary  private  contnbations,  while 
there  was  strong  opposition  to  funding 
from  portions  ot  tnteniatimial 
telecommimications  accounts 
settlements  (but  one  commenter 
suggesting  farther  exploration  of  this 
potential  source  for  hmding)  and  one 
commenter  strongly  opposing  any  form 
of  international  access  charge  for  this 
purpose.  Additional  comments,  not 
raised  in  the  Notice  indnded:  an  urging 
that  the  U.S.  Delegation  seek  changes  in 
the  ITU  basic  documents  diat  would 
recognize  the  increasingly  important 
role  played  by  private  entities  in  the 
provision  of  international 
telecommunications;  proposals  by  one 
commenter  that  would  create  standing 
working  groups  to  carry  on  ITU 
Administrative  Council  business 
between  sessions,  open  ITU  conferences 


and  meetings  to  the  press  and  the 
public,  and  revise  the  definition  of 
"administrations'*  contained  in  the  ITU 
Convention  so  as  to  account  Cor  modem 
approaches  in  atany  countries  toward 
provision  of  telecom  servioes;  and  a 
proposal  by  one  commenter  to  allow 
Scientific  and  Industrial  Organizations 
(SKDs)  to  partic^te  fully  in  the  work  ol 
the  CCIs  OB  a  par  with  Reco^nzed 
Private  Operating  Agencies  (RPOAs). 

The  CoasBusaion  oondadad  that  that 
it  would  not  draw  specific  conciaaiona 
from  the  comments  submitted  in  this 
proceeding,  ainca  this  was  an 
information  providing  and  gathering 
proceeding,  la  order  to  protect  the  foil 
range  of  optioas  in  developing  U.S. 
positions  and  prapoaak  for  ^e 
PLENIPOT  and  to  provide  the 
information  to  the  U^  Delegation 
preparatory  fKocess  as  rapidly  as 
possible,  file  cooonissioa  ordered  that 
this  Report  and  Order,  together  with 
complete  copses  of  all  coasasants 
received,  be  sent  to  the  Head  of  the  U.S. 
Delegation  to  the  Nice  PLENIPOT  and  to 
the  U.S.  State  Department's  Bxecative 
Director  of  the  U.S  Delegation  to  the 
Nice  PLENIPOT,  The  ConsmiaaioD 
further  ordered  that  the  motion  to  accept 
late-filed  pleadings  in  this  proceeding  be 
granted  ainl  that  this  proct^ding  is 
terminated. 

Federal  Commuiucatioas  ConiiTiission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc  ae-taoi  riled  S-S-SR  «:«  am) 

aajjMO  com  sm-ti-a 


FEDERAL  MARrriME  COMyBSION 


) 

The  Federal  Marituae  Commission 
hereby  gives  notice  of  the  fiiing  of  the 
following  agreemestls)  pvrsoant  to 
section  5  of  the  Shipping  Act  of  19M. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commissioa.  1100  L  Street 
NW.  Room  10325.  Interested  parties  ssay 
submit  comments  on  each  agrecmeni  to 
the  Secretary,  Federal  Maritime 
CommisskMi.  Washington.  DC  20673, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  i  57X003  of  Title 
46  of  the  Code  of  Federal  Regolations. 
Interested  persons  should  consult  this 
section  before  cooununtcating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010639-003. 


B2S2 
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Title  Porl  of  Seattle  Tennlnal 
A^rpement 

Partn's  Port  of  Seattle;  American 
President  Lines.  Ltd 

Syntipsis  The  Agreement  amends  the 
basic  lease  agreement  (Agreement  Nn 
224-010839)  by  providing  for  the 
addition  of  approxlmdlely  six  (6) 
acres  of  Improved  terminal  area  upon 
completion  of  certain  construction  of 
the  premises.  ■  change  In  rent  to 
reflect  the  additional  area  and 
appropriate  substitution  of  lease 
exhibits. 

AfirMment  No.:  224-20U221 

Title.  City  of  Salem  Municipal  Port 
Authority  Termlr\«l  Agreement. 

Parties:  City  of  Salem  Municipal  Port 
Authority  (Aulhodty):  Mid-Atlantic 
Shipping  and  Stevedoring,  inc.  (MSS). 

Synopaia:  The  Agreement  providtM  for 
MSB's  ten  (10)  year  sublease  from  the 
Authority  of  certain  port  facilities.  It 
alao  provides  for  MS>S  to  pay  a 
specified  annual  rental  for  the  sub- 
leased premises  and  further  to  make 
certain  improvements  to  those 
premises. 

By  Ord«r  of  the  Fadaral  Mantune 
C^oounlsslon. 

Oalad  February  2h,  1tM8. 

loMpk  C  PolUnt. 

Secrvtary 

jFR  Doc.  8»-40U  Filed  S--S-W:  8:4S  am] 


DCPAimiciirr  of  health  and 

HUMAN  SERVICES 

PMbNc  HMrftti  Ssfvtoc 

Stitiwnt  of  Organtaatlon,  Functions, 
•nd  Octoosflons  of  Auttwlty 

Part  H.  Chapter  MF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685.  February  Z5.  1970. 
as  amended  most  recently  in  pertineni 
part  at  53  FR  8979.  March  1&  1988)  is 
amended  to  reflect  an  organization 
change  in  the  Food  and  Drug 
Administration  (FDA). 

FDA  IS  proposing  to  centralize  the 
management  of  FOI  requests,  legislative 
correspondence,  and  professional  and 
consumer  affair  activities  in  the  Office 
of  C<impliance  wilhm  the  Center  for 
Hiulogics  Fvaluation  and  Res(>Hn.h  to 
(x>ordinate  similar  functions  The 
functions  relating  to  FOI  ret)u«8ts  and 
prt)fessional  and  consumer  affairs  will 
accordingly  be  deleted  from  the  Office 
of  Fiiological  Prt)duct  Review 

S*'ction  HF  B.  OryaiMZtituT  ofd 
Functions  is  amended  as  follows. 


1  Delete  subparagraphs  p-2  and  p-3, 
OfTice  of  Compliance  (HFDC)  and  Office 
of  Biological  Product  Review  (HFBD). 

2.  Insert  new  subparagraphs  p-2  and 
p-3,  Office  of  Compliance  (HFBC)  and 
Office  of  Biological  Product  Review 
(HF'BC)  to  read  as  follows: 

(p-2)  Office  of  Compliance  (HFBC). 
Monitors  the  quality  of  marketed 
biological  products  through  surveillance, 
inspections,  and  compliance  programs 
and  coordinates  testing  of  marketed 
products  with  other  parts  of  FDA. 

Advises  the  Center  Director  and  other 
Agency  officials  on  FDA's  regulatory 
responsibilities  for  biological  products. 

Directs  and  coordinates  Center 
regulation- writing  activities. 

Directs  the  Headquarters'  biologies 
inspection  program  and  training  of 
Headquarters  inspectors  of  biological 
products. 

IDevelops  standards  for  biological 
product  industry  practices,  including 
Current  Good  Manufacturing  Practice 
(CCMP]  regulations,  and  ensures  their 
uniform  Interpretation. 

Directs  the  Center's  bioresearch 
monitoring  program  for  biological 
products. 

Identifies  problems  in  biological 
product  regulation,  manufacturing,  and 
quality  assurance  and  conducts 
voluntary  compliance  programs  and 
studies. 

Develop*  biological  product  quality 
assurance  compliance  and  surveillance 
programs;  coordinates  and  directs  their 
field  Implementation:  and  advises  other 
Canter  components  on  these  programs. 

Coordinates  Center-field  relations, 
provides  support  and  guidance  to  the 
field  on  legal  actions,  case  development 
and  contested  cases,  and  reviews  and 
decides  disposition  of  field  and 
Headquarters'  submissions  involving 
deviations  from  standards. 

Evaluates,  in  coordination  with 
appropriate  Agency  regulatory  affairs 
officials,  a  firm  s  conformance  with 
CCMP  in  producing  biological  products 
for  procurement  by  Federal  and  State 
agencies. 

Evaluates,  classifies,  and  recommends 
biological  product  recalls  and  provides 
Center  coordination  with  field  recall 
activities. 

C'oordinates  Center  inspectional 
programs  including  providing 
appropriate  training  opportunities  for 
Onter  inspectors 

Initiates  Center  field  surveillance 
assignments  to  monitor  pivitol  research 
data  submitted  as  part  of  premarketing 
applications. 

Directs  and  controls  drvelupment  and 
coordination  of  important  and  sensitive 
Center  responses  to  Congressional 
requests,  including  proposed  legislation. 


Serves  as  Center  liaison  with  the  Office 
of  Legislative  Affairs. 

Directs  and  implements  Center 
consumer  and  professional 
informational  activities  and  coordinates 
thesf  activities  with  other  Agency 
components. 

Identifies,  plans,  and  develops 
informational  and  educational  programs 
and  materials  on  the  prevention. 
Identification,  and  treatment  of  AIDS 
and  on  biological  products  and  their  use 
for  consumers  and  health  professionals. 

Prepares,  develops,  and  coordinates 
Center  and  Agency  response*  to 
inquiries  on  AIDS  and  biological 
products  from  health  professionals, 
consumer*,  and  others,  including 
requests  under  the  Freedom  of 
Information  Act.  the  FVivacy  Act.  and 
other  statutes. 

Serves  as  Center  liaison  with  the 
National  Technical  Information  Service 
and  serves  as  Center  small  business  and 
small  manufacturing  assistance  program 
liaison. 

Serves  as  Center  focal  point  for 
developing  and  maintaining 
International  communications,  policies, 
and  programs. 

Coordinates  the  development  of 
annual  field  workplans  in  conjunction 
with  other  Center  components  and  ORA. 

(p-3)  Office  of  Biological  Product 
Review  (HFBD).  Reviews,  avaluates, 
and  takes  appropriate  action  on 
establishment  and  prodact  licenses  and 
other  marketing  applications  submitted 
by  manufacturers,  tests  products 
submitted  for  release  in  coordination 
with  other  Center  components,  as 
appropriate,  and  establishes  written  and 
physical  standards  for  biological 
products  regulated  by  the  Office. 

Develops  policy  and  procedures  on 
and  reviews,  evaluates,  and  takes 
appropriate  action  on  biological  product 
investigations  and  biological  product 
licenses 

Administers  applicable  provisions  of 
the  FDAC  Act  as  they  pertain  to 
Investigational  products  and  to  certain 
de\Tces  and  drugs  that  are  related  to 
biolosical  products 

Evaluates  and  takes  appropriate 
action,  in  coordination  with  other 
Agency  components,  on  the  results  of 
continuing  surveillance  and  medical 
evaluation  of  the  labeling,  advertising, 
clinical  expenence.  and  reports 
sut)milted  by  manufacturers  and 
sponsors  of  products  regulated  by  the 
Center 

Reviews,  evaluates,  and  takes 
appropriate  action  on  recommendations 
concerning  withdrawal  of  approval  of 
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license  applications  for  products 
regulated  by  the  Center. 
Date  February  7. 19*8. 
Wiinira  Y  PM^vsk, 

Director.  Office  of  Management.  PUS 
(ttl  Doc  89-5114  Filed  3-5-89:  8:45  amf 

HUJNO  CtMX  41«».1.« 

Office  Of  th*  AMMant  Socrdary  for 
Health  Rural  HmWi  nodical  Education 
Denwoatratlon  Project;  Delegation  of 
Authority 

Notice  is  hereby  given  that  m 
furtherance  of  the  delegation  of 
authority  of  January  27. 19ea  from  the 
Secretary  of  Health  and  Human  Services 
to  the  Assistant  Secretary  for  Health, 
the  Assistant  Secretary  for  Health  has 
redelegated  the  authorities  delegated  to 
him  under  section  4038  to  the 
Administrator,  Health  Resources  and 
Services  Administration,  except  Section 
4038(d)  which  was  delegated  to  the 
Administrator.  Health  Care  Financing 
Administration. 

Redelegation 

This  authority  may  be  redelegated. 

Effective  Date-.  This  delegation 
became  effective  on  Febmary  23. 1980. 
Robert  E.  WhAiea, 
AssistoMt  Secretary  for  Health. 

Date:  Pabniary  23.  19K. 
[FR  Doc  89-5086  Fried  3-3-89:  B:45  am) 

■LUNQOOeC  «1*»-1S-« 


Office  of  the  Assistant  Secretary  for 
Health 

Privacy  Act  of  1974;  New  System  of 
Records 

AQBicv:  Public  Heahh  Service.  HHS. 
ACTION:  Notification  of  new  system  of 
records. 

SUMMMIV:  In  accordance  with  the 
reqaireraents  of  the  i^vacy  Act.  the 
Public  Health  Service  (PHS)  i* 
publishing  a  notice  of  a  proposal  to 
establish  a  new  Privacy  Act  system  of 
records  09-37-0021,  "AIDS  Coat  and 
Service  Utilization  Survey  (ACSUS^ 
HIIS/OASH/NCHSR. "  This  system  wiU 
be  u&ed  solely  to  support  health  services 
research.  We  are  proposing  one  routine 
use  for  this  system. 

DATES:  PHS  invites  interested  parties  to 
submit  comments  on  the  prc^osed  new 
routine  use  on  or  before  April  5. 1989. 
PHS  hjs  sent  a  Report  of  New  System  to 
the  Congress  and  to  the  Office  of 
Management  and  Budget  (OMB)  on 


Febroary  13, 1989.  The  system  of  records 
will  be  effective  90  days  from  the  date 
subnitted  to  C^IB  unless  VHS  receives 
comments  on  t)»e  routine  use  which 
would  resuH  in  a  contrary 
deiennination. 

ADDRESS:  Comments  should  be 
addressed  to  the  National  Center  (or 
Health  Services  Research  and  Health 
Care  Technolc^  Assessment  Privacy 
Act  Coordinator  at  Room  lft-23. 
Parklawn  Building,  SfiOO  Fishers  L<ine. 
Rockville,  Maryland  20857.  Comments 
received  will  be  available  for  inspection 
from  9  a  jn.  to  3  pan.,  Monday  through 
Friday  in  Room  18-23,  Parklawn 
Building.  5600  Fishers  Lane.  Rockville, 
Maryland  20857. 

FOR  RNITHER  WWOWMATIOW  COHrTACT: 
Cluster  Chi^.  Cost  and  Fmancing 
Cluster,  Division  of  Extramural 
Research.  Natimiai  Center  for  Health 
Services  Research  and  Heahh  Care 
Technology  Assessment.  Room  18A19. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  Maryland  20657  or  call  301/ 
443-6990.  This  is  not  a  toll-free  number. 


SUPPLBMBfTAMT  WrOSIMATIOW.  The 

National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  (NCHSR)  proposes  to 
establish  a  new  system  of  records  09- 
37-0021.  'AIDS  Cost  and  Service 
Utilization  Survey  (ACSUS),  HHS/ 
OASH/NCHSR". 

This  fHvposed  system  of  records  will 
consist  of  records  generated  by  the 
AIDS  Cost  and  Service  UtiHzation 
Survey  (ACSUS).  IKHSR  will  use  a 
contractor  to  sarvey  a  representative 
sample  of  petients  with  Acquired 
Immnnity  Deficiency  Syndrome  (AIDS) 
and  HIV-related  iOrtesses  and  the 
providers  of  services  to  these  patients. 
The  purpose  of  the  stirvey  will  be  to 
obtain  data  which  will  aUow  for  making 
informed  national  estimates  of  the  use. 
costs,  and  financing  of  health  services 
for  patients  with  AIDS  and  other  HIV- 
related  illnesses  and  to  examine 
variations  in  resource  use  across 
geographic  areas,  risk  groups,  and 
stages  of  illness.  Records  will  be 
obtained  solely  to  support  the 
congressionally-mandated  responsibilifj' 
for  the  conduct  of  health  services 
research  ac-tivihes  by  NCHSR. 
Participation  in  the  survey  subject 
individuals  will  be  strictly  voluntary'. 

The  records  in  this  system  will  be 
maintained  in  a  secure  manner 
compatible  with  their  content  and  use. 
The  contractor  will  be  required  to 
adhere  to  the  provisions  of  the  Pri\  acy 
Act  and  the  HHS  Privacy  Act 


Regulations.  The  System  Mcinager  and 
the  Contract  Project  Director  will 
control  access  to  the  data.  Only 
contractor  personnel  whose  dufu  s 
require  the  use  of  such  information  will 
have  regular  access  to  the  identifiers  of 
the  records  in  this  system.  Records  will 
be  stored  in  locked  files  or  safes,  in 
secured  areas.  Computer  ferrrinais  will 
be  located  in  secured  areas  Da»a  s'tjrpd 
in  computers  will  be  accessed  through 
the  use  of  passwords  known  only  to 
authorized  contractor  personnel  These 
passwords  will  be  changed  frequently 
Names  and  other  identifying  particulars 
will  be  deleted  when  data  from  onginal 
records  are  encoded  on  data  files  for 
delivery  to  the  Government.  Once  the 
Government  has  received  and  accepted 
all  servies  ar.d  deliverables  called  for 
delivery  under  the  terms  of  the  contract, 
the  contractor  wili  destroy  all  individual 
respondent  identifiers  and  maintain  no 
copies. 

The  data  collection  activities  of 
NCHSR  are  governed  by  42  U  S  C. 
242m|d).  section  308(d)  of  the  PHS  Art 
Under  this  provision,  information 
collected  which  can  be  identifipd  with 
an  individual  may  not  be  used  for  any 
purpose  other  than  the  purpose  fo.' 
which  it  was  collected,  i.e..  health 
services  research,  unless  that  individual 
has  given  specific  consent  for  siich 
release.  No  data  will  be  used  to  affect 
the  subjects  individually:  there  will  be 
no  use  of  the  data  to  make 
determinations  about  individual  s  rights. 
benefits,  or  privileges.  NCHSR  proposes 
to  use  a  contractor  to  collect  and 
process  the  ACSUS  data  as  NCHSR 
lacks  the  internal  resources  to  rrorKhirt 
the  survey  and  process  Xhe  data. 
ContFscted  services  will  include  data 
collection,  collation,  analysis,  and 
computer  input.  The  contractor  is 
subject  to  the  Privacy  Act  and  the 
confidentialit>  provisions  of  42  U.S.C 
242m(d).  and  HHS  contract  officials  and 
the  ACSUS  proiect  officer  will  monitor 
contractor  compliance. 

NCHSR  IS  proposing  only  one  routine 
use  which  will  permit  the  disclosure  of 
records  to  the  Department  of  Jushce 
should  the  Department  of  Health  and 
Human  Services  become  a  defendant  in 
litigation  in  which  the  system  records 
could  become  evidence. 

The  following  notice  is  wTitten  in  ihe 
present,  rather  than  the  future  tense,  m 
order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  the  system  has  become 
effective. 
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DalW.-  FebnMry  22.  IMB. 
WlHord  |.  raikmk. 

l)rpu(\  Axsista/U  Stictrtary  for  Hnalth 
Opcmtiona  and  Dtroctor.  Office  of 
Sfanagemfnt.  Public  HeaiUi  Service. 


09-47-0021 


AIDS  Cost  and  Service  IffilizHtlon 
Survey  (ACSUS|,  HJIS/OASH/NCHSR 


Notie 

tVVTWa  LOCATKMC 

At  »elflcted  contractor  locations  A 
current  liHt  of  contrHctor  sites  is 
dvailable  by  writing  the  System 
Manager  at  the  address  b>«'k)w 

CATVooma  or  MMnvnuAU  cownao  by  tmi 


Individuals  with  HIV  rt-laled  illnesses 
and  Acquired  Immunity  Deficiency 
Syndrome  (AIDS)  and  providers  of 
services  to  the**"  indtviduHls 

CATtaomn  or  naconos  m  t>«  Bvtmr 

(1)  Names,  respondent  idenlifJi;«tion 
numtnirs.  demographic  and 
socioeconomic  charactenslics  such  as 
a^e.  mantal  status,  education, 
occupation,  and  income;  (2)  quality  of 
life  and  functional  status  data:  (3) 
medical  data  on  presenting  diagnosis: 
(4)  current  medical  insurance  data:  (5) 
nnmes  of  providers  from  whom 
respondents  have  received  services;  and 
|e)  the  costs  of  these  services,  and  the 
costs  of  drugs  or  other  therapies 

MTTMOMTV  HM  MAWTDMMCa  Of  THl 


Section  304  of  the  Public  Health 
Service  Act  as  amended  (42  U.S.C. 
Se<  tion  242b)  Research.  Kkaluations. 
and  Demonstrations  m  Mealth  Statistics. 
Health  Services  and  Health  Care 
Technoloxy  Assessment. 


Of-nm  cvrmr 

l"he  data  are  to  l>e  used  in  dggrt-guted 
form  for  health  services  research 
purposes.  I  e  .  analysis  and  evaluation  of 
the  cost  and  rinancing  of  AIDS  and 
other  HIV-related  illnesses  and  servic.e 
utilization  by  individuals  with  these 
illnesses. 


MouTMi  usas  or  I 

TNi  svsrm,  ictucMwo  catmomcs  or 

UMRS  AMO  TNI  PWVOMS  or  auCM  UM*: 

The  Department  has  contracted  with  a 
orxariiziition  for  the  purpose  of 
colleciins,  aggregating,  or  otherwise 
refilling  records  in  this  system    I'he 
contrdi  tor  mainlaiiis  all  indivuiudlly 
identifiable  records  and  is  require<l  to 
niamtatn  Privacy  Art  safi-gu.trds  with 
respect  to  such  records. 


In  the  evtnt  of  litigation  where  the 
defendant  Is  (a)  the  Dapartment.  any 
component  of  the  Department,  or  any 
employee  of  the  Department  m  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
|c|  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
lustice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
I  lealth  Service  In  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
n€>cessary  to  the  Justice  Department  to 
enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  ia  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Policies  and  Practkaa  for  Storing. 
Retrieving,  Accesaing.  Retaining,  and 
Dispoaing  of  Racocda  in  tiie  Sjrstem: 

Stumge.  File  folders  and  magnetic 
tapes  or  computer  disks. 

Retnewbihty  Information  is 
retrieved  by  name  and/or  patient 
I  den  tin  cation  number 

SafffguardB.  NCHSR  and  iU 
contractors  implement  personnel, 
physical,  and  procedural  safeguards  as 
follows: 

1.  Authorized  Users — Access  is 
limited  to  persons  authorized  and 
needing  to  use  the  records,  including  the 
project  director,  interviewers,  analysts, 
statisticians,  statistical  clerks,  and  data 
entry  clerks  on  the  project  staff  of  the 
contractor. 

2.  Physical  Safeguards. — The  hard- 
copy  records  are  stored  in  locked  safes, 
locked  files,  and  locked  offices  when  not 
in  use  Computer  terminals  used  to 
process  identifiable  data  are  located  m 
secured  areas  and  are  accessible  only  to 
authorized  users.  Automated  backup 
files  are  maintained. 

3  Procedural  Safeguards. — All 
contractor  personnel  will  access  to 
NCHSR  records  are  required,  as  a 
condition  of  employment,  to  sign  an 
affiddvit  binding  them  to  nondisclosure 
of  individually  identifiable  information. 

An  uientifying  numiier  is  given  by  the 
contractor  to  each  individual  from 
whom  information  is  obtained  The  file 
IS  m.untdined  by  the  contractor  and  the 
data  accessed  only  to  update 
Information  on  each  individual  over  the 
course  of  the  data  collection  penod.  At 
the  end  of  the  data  collection  penod 
when  the  files  have  been  completely 


updated  names  and  any  other 
identifying  information  will  be  removed 
from  the  files  with  each  individual  file 
being  identified  only  by  a  numeric  code. 
Only  information  in  unidentifiable  form 
will  be  delivered  to  the  Government 

The  contract  contains  provisions  that 
preclude  the  release  or  use  of  the 
information  in  the  records  system. 
Privacy  Act  requirements  and  the 
restnctions  of  42  U.S.C.  242m(d)  are 
included  in  this  contract.  The  project 
director,  contracting  officer,  and  the 
project  officer  oversee  compliance  with 
these  requirements. 

NcmmoM  AMD  puroBW 

After  NCHSR  has  received  and 
accepted  the  final  data  tape  and  all 
other  contract  deliverables  the 
contractor  will  destroy  all  information 
linking  the  numeric  codes  with  the 
names  of  the  individuals  who  supplied 
the  data.  Hard-copy  records  will  be 
bumed  or  shredded  following 
verification  that  such  data  were 
correctly  keyed  into  a  machine  readable 
format. 


Chief.  Cost  and  Rnancing  Cluster. 
Division  of  Extramural  Reaearch. 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  Mail  Stop  1BA19.  Parklawn 
Building.  5600  Fishers  Lane.  Rockville. 
Maryland  20857. 


NOTVICATIOM  I 

See  Record  Access  Procedure. 


To  determine  if  a  record  exists,  write 
to  the  contractor,  giving  your  full  name 
and  address.  To  receive  a  copy  of  any 
record  the  wntten  request  must  have  a 
notarized  signature.  Photo  identification 
will  be  required  for  system  access  in 
person  Willful  misrepresentation  to 
obtain  access  to  the  system  is  subject  to 
a  S5,000  fine. 

In  the  case  of  a  parent  or  guardian 
seeking  access  to  a  minor's  or 
incompetent  persons  record,  this 
individual  must  verify  the  relationship 
to  the  minor/incompetent  person  as  well 
as  provide  appropriate  identification. 

COMTCrriMQ  RCCOND  MtOCCOUIICS: 

Contact  the  System  Manager  and 
reasonable  identify  the  record,  specify 
the  information  being  contested,  and 
state  the  corrective  action  sought  with 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete,  or 
untimely 


Rtcono  aouncs  CATiooMKS: 

Respondents  in  the  survey  include: 
persons  writh  AIDS  and  HIV-related 
illnesses,  next  of  kin  of  these  persons, 
and  the  providers  of  services  to  these 
persons  including  hospitals,  physicians, 
pharmacists,  staflf  of  nursing  and 
personal  care  homes. 

tVtTCMS  EXIMTTtO  FHOM  CSITAIN 

rwovMioa  or  tnk  mmvact  act 

None. 

[FR  Doc  89-5067  Piled  ^-3-89;  8:45  am] 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Offlc*  of  tho  Assistant  Sscretary  for 
Housino-Fsderal  Housing 
Commissiorwr 

[Ooacet  No.  N-«9-1917:  FR-2606] 

UnutHized  and  Underutilized  Federal 
Buildings  and  Real  Property 
Determined  by  HUD  To  Be  Suitable  for 
Use  for  Fadlittes  To  Assist  ttw 


agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
DATE:  March  6, 1989. 

AOORESS:  For  further  information, 
contact  Morris  Bourne,  Director, 
Transitional  Housing  Development 
Staff  Room  9140,  Department  of 
Housing  and  Urban  Development  451 
Seventh  Street  SW.,  Washington,  DC 
20410;  telephone  (202)  755-9075;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  426-0015.  (These 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
D.C.D.C.  No.  88-2503-OG,  HUD  is 
publishing  this  Notice  to  identify  Federal 
buildings  and  real  property  that  HUD 
has  detennined  are  suitable  for  use  for 
facilities  to  assist  the  homeless.  The 
properties  were  identified  from 
information  provided  to  HUD  by  Federal 
landholding  agencies  regarding 
unutilized  and  underutilized  property 
controlled  by  such  agencies  and  by  the 
General  Services  Administration  (GSA) 
from  its  current  inventory  of  excess  and 
surplus  property. 


The  court  order  requires  HUD  to  take 
certain  steps  to  implement  section  501  of 
the  Stewart  B.  MciGnney  Homeless 
Assistance  Act  (42  U.S.C.  11411).  which 
sets  out  a  process  by  which  Federal 
properties  may  be  made  available  to  the 
homeless.  Under  section  501(a).  HUD  is 
to  collect  information  from  Federal 
landholding  agencies  about  unutilized 
and  underutilized  properties  and  then  to 
determine,  under  criteria  developed  in 
consultation  with  the  Department  of 
Health  and  Human  Services  (HHS)  and 
GSA.  which  of  those  properties  are 
suitable  for  use  for  facilities  to  assist  the 
homeless.  The  court  order  requires  HUD 
to  pubUsh,  on  a  weekly  basis,  a  Notice 
in  the  Federal  Register  identifying 
property  determined  sutiable.  HUD 
pubUshed  the  first  Notice  on  January  9, 
1989  (54  FR  667). 

HUD's  responsibility  under  section 
501  is  to  determine  the  suitability  of  the 
properties  for  use  as  facilities  to  assist 
the  homeless.  It  is  important  to  note 
that  because  HUD's  determination  of 
suitability  is  made  without  a  specific 
proposal  for  use,  approval  for  use  is 
conditioned  upon  a  number  of  factors, 
including  the  suitability  of  the  property 
or  any  portion  of  the  property  for  the 
type  of  activity  planned  as  well  as  the 
user's  compUance  with  apphcable 
federal,  state,  and  local  requirements 
that  may  govern  the  proposed  use  of  the 
property.  Property  may  also  be  found 
suitable  even  though  the  property  may 
be  currently  occupied  or  in  use.  Under 
section  501,  the  issue  of  availability  is 
the  responsibility  of  GSA  and  HHS. 

Unutilized  and  underutilized 
properties  identified  in  this  Notice  may 
ultimately  be  available  for  use  by  the 
homeless,  but  they  are  first  subject  to 
review  by  the  controlling  agencies, 
pursuant  to  the  court's  Memorandum 
opinion  of  December  14, 1988  and 
section  501(b)  of  the  McKinney  Act. 
Section  501(b)  requires  HUD  to  notify 
each  Federal  agency  with  respect  to  any 
property  of  such  agency  that  has  been 
identified  as  suitable.  Within  30  days 
from  receipt  of  the  notice  from  HUD.  the 
agency  must  transmit  to  HUD  its 
intention  to:  (1)  Declare  the  property 
excess  to  the  agency's  need,  or  to  make 
the  property  available  on  an  interim 
basis  for  use  for  facilities  to  assist  the 
homeless;  or  (2)  state  the  reasons  that 
the  property  cannot  be  declared  excess 
or  made  available  for  such  use  on  an 
interim  basis. 

First  if  the  controlling  agency  decides 
that  the  property  cannot  be  declared 
excess  or  made  available  to  the 
homeless  for  use  on  an  interim  basis,  the 
property  will  no  longer  be  available. 

Second,  if  the  controlling  agency 
declares  the  property  excess  to  the 


agency's  need  that  property  may  be 
made  available  for  use  by  the  homeless 
in  accordance  with  applicable  law  and 
the  court's  order  of  Diecember  12. 1988 
and  Memorandum  of  EVecember  14.  T988. 
subject  to  screening  by  other  Federal 
agencies  that  may  wish  to  make  use  of 
the  property.  In  accordance  with  its 
normal  procedures,  GSA  will  notify  the 
pubhc  when  properties  that  liUD  has 
determined  suitable  are  declared  excess 
to  the  controlling  agency's  needs.  The 
properties  identified  by  GSA  will  be 
held  available  for  expressions  of 
interest  for  30  days  following  GSA's 
notification  to  the  public.  Thus, 
apphcants  will  have  30  days  after  the 
notification  by  GSA  that  the  properties 
have  been  declared  excess  to  submit  an 
appUcation  or  written  expression  of 
interest  in  a  property  to  Judy  Brietman, 
Division  of  Health  Facilities  Plaiming. 
Public  Health  Services,  HHS,  Room 
17A-10  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  MD  20657.  (301)  443- 
2265.  (This  is  not  a  toll-free  number.) 

Finally,  in  Ueu  of  declaring  any 
particular  property  as  excess,  the 
controlling  agency  may  decide  to  make 
the  property  available  to  the  homeless 
for  use  on  an  interim  basis.  PubUc 
bodies  and  private  nonprofit 
organizations  wishing  more  information 
about  a  particular  property  identified  as 
suitable  in  this  Notice  or  wishing  to 
make  application  for  use  of  a  particular 
property  on  an  interim  basis  should 
contact  the  appropriate  landholding 
agency  at  the  following  addresses:  VS. 
Army:  (military  facilities)  HQ-4)A,  Attn: 
DAEN-ZCI-P-Robert  Conte.  Room  lEen. 
Pentagon,  Washington.  DC  20360-2800 
(202)  693-4583;  (civil  worics  projects! 
Bob  Swieconek.  HQ-US  Army  Corps  of 
Engineers.  Attn:  CERE-MM.  20 
Massachusetts  Ave.  NW..  Washington, 
DC  20314-1000  (202)  272-1750;  U.S.  Air 
Force;  Bill  Kimball,  HQ-USAF/LEER. 
Washington.  DC  20332-0500  (202)  767- 
4384;  Veterans  Administration:  Linda 
Tribby.  084A.  Real  Property  Program 
Management  Veterans  Administration. 
810  Vermont  Ave.  NW.,  Washington.  DC 
20420  (202)  233-5026;  GSA;  James 
Folliard.  Federal  Property  Resources 
Services.  GSA.  18th  and  F  Sti^ets.  NW. 
Washington.  DC  20405,  (202)  535-7067; 
U.S.  Department  of  Transportation: 
Angelo  Picilio,  Deputy  Director, 
Administrative  Services  *  Property 
Management  DOT.  400  Seventh  St.  SW., 
Room  10319D,  Washington  DC  20590 
(202)  366-4246.  (These  are  not  toll-free 
telephone  numbers.) 

Detailed  information  about  the 
properties  identified  in  today's  Notice 
from  the  current  excess  and  surplus 
inventory  of  GSA  may  be  obtained  from 
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|.inw«  Folliard  or  Richard  Stinson. 
Krderal  Property  Resourcet  Serv-ir*^. 
CSA   181h  and  K  S»re«t»  NW  . 
VVrtHhin«ton,  DC  a)406.  (202)  .S,rv  7m7. 
(  rhiH  IS  not  a  lollfre*"  telephone 
iiumfwr  )  PicHse  refer  to  the  CiSA 
iJentification  number  Kivt-n  with  eHi.h 
prii(i«'rty   P\ihlic  b(Klieii  i«nd  pnvHle 
nonprofit  orxaniuitions  withmy  to  uppty 
fur  u»e  of  a  property  from  the  C.SA 
excess  an<l  lurplut  inventory  should 
s;it)mil  a  wntlen  exprt-iwion  of  interest 
iind  a  request  for  the  ne<-e«Bary 
iipplii.dtion  forms,  within  X)  d^y*  fn>m 
Ihf  dale  of  this  puf)licHtion   to  the  HMS 
Mililrt'ss  «iven  rtbove 

Although  not  required  lo  do  so  hy 
Hither  section  501  or  the  (.iiurt  order 
mil)  la  identifying  pn)perty,  from  the 
uifnnnatjon  fumwhed  by  liindholdtng 
•iKenoea  or  GSA,  determint>d  unsuitable 
fur  use  for  faohtiea  to  assist  the 
homeless,  along  «r1th  the  reason  for  the 
finding.  The  C30urt  order  prohibits  the 
Aide.,  trunsfer,  or  other  disposition  of 
prov^rty  found  uruuituble  for  a  period  of 
two  weeks  folloMong  tfie  determination 

DHteH  Vnbraarf  Zf.  1«» 

|anms  E.  Sckoanbarysr. 

C't^nt-niJ  Deputy  Amtttvit  Sf\  rr<1ory  fi>r 
//iM.K/njf  Fnimml  Hotminfi  Coniinixsuinrr 

Ekcom  sad  SMipliM  Profjerty  \at  GSA 
Inventory 

Suiliihle  Buildings 

NumfHsr  of  Properties  (     ) 

INirtirm.  Former  Brookhaven  National 
Ijib(t).  Brookhaven.  NY 
!<(ic««ion;  Property  (n-GR-NY-*29X 

I'nsuitabie  Lond 

Portion.  AJlatoona  Lake  Project  (1). 
Sewage  Treatinent  Ptant  Canton. 
CA 
Keason:  Contamioation 
Location:  Property  GA-0424B 

DnutinxKl  and  Uodwutilisad  Property 

Siiitabie  Bvildtngs  (by  cifirncyl 

Numfier  of  Properties  (  ) 

U.S.  Air  Force 

Wiirtsmith  K¥Vi[2].  Bayshore,  MI  4H711 - 

l.f>c,ation   Rutldtngs  5043.  73,")^ 
Wurtsmith  AhU  (2).  379  CS(1, 
Wurtsmith.  Ml  4«7S3-5<ir)0 
l.j>cation   Buildings  S5.Z295 
Crtliimet  Air  Force  Station  [9r.\).  23  Mile 
North  of  Calument.  Ml.  Keweenaw 
County   Ml 
UM.alion   Kagle  Hrtrixir  lownnhip  93 
RuiMings  I    3.  5-1J.  1*-1«,  30.  21    23. 

24.  Mv  y  t'»-«a  m,  72-eH.  i6«.  211- 

224. 
VVurlsmilh  Am  (H,  379th  CSC. 
Wurtsmith.  Ml  48750-^000 
l»<-.ation:  Property  2Xn 


Port  Austin  Air  Force  Station  (47^  Port 
Austin.  Huron  County.  Ml 
U>calion:  One  mile  south  of  Port 
Austin  Township  and  (>ake  Huron — 
17  Mile  North  of  Bad  Axe 
Comment:  Site  consists  of  57  acrrs 
Hnd  has  47  bidgs — all  suitable  either 
occupancy /storage 
( ;Hmp  Kohl«>r  Annex  1 2).  6  miles  NF.  of 
Sacramento,  Sacramento.  CA 
l.ocalion  Buildings  4000.  4004 
n,irksdale  AFB  (139|.  Wherry  Housing. 
Barksdale.  LA  7inO-5aiO 
Uir.ation:  199  residential  units  are 
outside  of  sw.-uri'd  area — contact 
Berry  McKinney.  (318)  460-4IC4 
Pease  AFB  (11.  F^ease.  NH 

U>catina:  Building  M 
Brooks  AF'B  (1 1.  San  Antonm.  TX  78235- 

suoo 

LjxJition   Building  853 
lirooks  AFB  (H  San  Antonio.  TX  78235- 
5000 
l.ocii  tion:  Building  658 

Army 

Yuma  Proving  Ground  (21.  Yuma.  AZ 
8&W6-»1QZ 
l^ocatioo:  Btdkliiigs  S-106.  S-OO0 
Coaunent  PnaUe  asbestos  to  be 
abated  ss  of  0/8B 
Fort  Gordon  (3).  Augnst  GA  30B(S-«000 

l>ocatkin:  Buiidii^  SOS.  SZl.  15301 
LIS  Amy  Reserve  Training  Bidg.  and 
Shop  [Zl  1700  Carswell  Avenue. 
WaycroM.  CA 
Mountain  Hone  bistallation  (1|. 
Mountain  Home.  lO 
ConuBent  Mational  Giuird  will  occupy 
bmilding  in  Spring  1989 
US  Army  GarriKxi  (Z\.  Ft  Sheridan.  EL 

Location:  BaiMings  82.  575 
Caffies  Mdl  Lake  (1).  RL  2  Box  460. 
PoUnd.[N 
l.ocatina:  Midway  between 
bidianapoiis  and  Trrre  Haute 
Kentucky  River  Lock  ft  Dam  No.  3  (1^. 
Adiacent  to  Highway  501.  Henry 
Coanty.  KY 
Ft.  Knox  (43|.  FT.  Knox.  KY 

Location:  Buildings  T0Q247-248. 

TOOZSZ  T00255-2S8.  T00837.  TO1068. 
TOlOtW.  T01081.  TOtJll.  TO131Z 
T015O6.  TtnSia.  TOlSZa  T02«31. 
T028»4.  ltE838.  T02842.  TQ2851. 
TQ28S7.  TaZ883.  TQ2868.  Ttl288a. 
TO2872.  T02873.  T02ae0.  Ta28S2. 
TQ2884.  TQ2885,  TOZaaa  T0290a 
T02901.  TO2802.  TTE90a  T02914. 
TOaCS,  TQ282a,  T02927.  T02S2a. 
Ta2929,  TO2935 
Fort  Knox  (17).  Ft.  Knox.  KY 

l>x:at»on:  T02937.  T0424a  TO6OO6. 
TOTOea  TOrSIS,  T07317,  Ta7319, 
nr320,  T07322,  T07323,  T07325, 
T0rj27.  T07328,  T0347  Tt)7362, 
T07383.  TXJ738e 
Ft   Missoula  (3).  Missoula.  MT 

Location   Buildings  T-310.  T-312,  T- 


316 
Fl  Monmouth  [F.vans  Ar^a)  (3).  Fl. 
Monmouth.  N] 
lx>calion:  Buildings  9005.  9004.  2524 
Comment:  With  cleanup  of  asbestos 
Ft  Monmouth  (Evans  Area!  (1).  Ft. 
Monmouth.  N] 
U>Cdlion:  Buildings  401 
White  Sands  Missile  Range  (14).  White 
S.ind8.  NM 
UKation:  213  and  105  Rossford.  803 
Seirra;  417,  416,  and  412  Pershing; 
438.  434.  430.  and  408  Thor  429 
Zuni:  315  and  313  Twin  Cities;  311 
Watervbel 
(Ainiment:  May  be  secunly  problem — 
Army  mnst  venfy 
Hawthorne  Army  Ammunition  PUnt  {\\. 
Hawthorne.  NV  8M15-5000 
I.(>cat»oo:  BtiiWing  00359 
WotKlcock  Creek  Ijjke  (1).  Saegertown. 
PA 
Location.  Downstream,  below  the  dam 
New  Cumerland  Army  Depot  (1). 

Miffland  Avenue.  New  CumerbuxL 
PA  17070-5001 
[..ocatioo:  Boikhng  Building  505 
Comment  Becauae  of  large 

maintenance  costs,  demoiitions  is 
being  scheduled 
Tobyhanna  Village  Apartments  |248J. 

Rte  423,  Tobyhanna,  PA 
South  Nike  EUiucation  Annex  (2). 
FJIsworth.  SD 
I^OGution:  Buildings  204.  205 
Comment  Currently  used  as  an 
educaUon  center 
Volunteer  Army  Ammunition  Plant  (13). 
Chattanooga.  TN  34701- 
Location:  Buildings  200-1,  200-3.  200- 
2A.  a00-2a  333-1.  411.  714.  787.  820- 
1,  820-2,  820-1.  821-1.  821-3 
Saginaw  Amy  Aircreft  Mant  (1). 
Tarrant  County.  TX 
Comment  Available  2-89  after  tenant 
vacates  property 
Ft  Sara  Houston  (10),  San  Antonia  TX 
Location:  Baildings  P-628.  T-llTS,  T- 
1183.  T-nee.  T-n92.  T-n93.  T- 

4001.  T-4004.  T-4013.  T-227 
Midway  Family  Housing  Site  (32),  240th 

Military  Road,  King  County  WA 
Comment:  31  3  bedroom  units  1  2 

bedroom  unit 
Youngs  Lake  Family  Housing  Site  (28). 

116th  Avenue  SE  192nd  Street,  King 

County.  WA 
Comment:  24  3  bedroom  units  4  2 

bedroom  units 

DepartmeDt  of  Transportation 

Tibhits  Point  Ught  (1),  TIbbits  Point.  NY 
Uxuilion:  usee  Pi^perty 

GSA 

Warehouse  (U  49  l.  Street  SF. 
Washington.  DC 


Federal  Building  (1).  Sunset  ft  Church 
Streets,  Asheboro,  NC  27203- 
Comment;  Building  presently  being 
repaired 

Warwick  Mill  Annex  (1),  Bit}ok8ide 
Avenue.  West  Wanvick.  RI 

Veterans  Administration 

VA  Medical  Center  (1).  1900  East  Main 
Street,  Danville,  IL  61832- 
Location:  Building  11 
Comment:  Occupied  by  local 
Community  College 

Suitable  Land 

Anny 

Portion,  North  Little  Rock  AFRC  (1). 
Arkansas  Avenue.  Little  Rock.  AR 
Location:  10  acres 
Portion.  Buffalo  Soldier  Trail  (1). 

Kayefan  Drive,  Fort  Huachuca.  AZ 
85613-8000 
Portion.  Parcel  1  (1),  Kayetan  Drive/Fort 
Avenue.  Fort  Huachuca.  AZ  85613- 
6000 
Portion.  Parcel  2  (1).  Highway  90/ 
Airport  Road.  Fort  Huachuca,  AZ 
85613-6000 
Parks  Reserve  Forces  Training  Area  (1), 

Dublin,  CA 
Stoneridge  Drive  (2).  Santa  Rita  Road, 

Pleasanton,  CA 
Isabella  Lake  (1).  Kern  County.  CA 

Location:  63  acres 
New  Hogan  Lake  (1),  229  acres.  Valley 

Spring,  CA 
Lake  Mendocino  (1).  12  acres.  Ukiah,  CA 
Pinon  Canyon  Maneuver  Site  (1).  Pinon 
Canyon.  CO 
Location:  16.707  acres 
Portion.  Array  Reserve  Facilities  (2). 
West  Palm  Beach.  FL 
Location:  Two  parcels  (1.15  and  3.1 
acres)  adjacent  to  southern 
boundary  of  International  Airport 
Fort  Gillen  (1),  Forest  Part,  GA  30050- 
7000 
Location:  17.75  acres 
J.  Strom  Thurmond  Dam  Reservoir 
Project  (6),  Columbia  County.  GA 
Location:  Tracts  B,  C,  F,  G,  H,  I 
Joliet  Anny  Ammunition  plant  (5).  Joliet. 
IL  60436-5000 
Location:  Parcels  1,  3,  5.  6.  7 
Fort  Benjamin  Harrison  (1),  East  56th 
Street,  Lawrence  Township,  IN 
4621fr-5450 
Location:  3.23  acres  at  SW  comer  of 
installation  and  E.  56th  Street 
John  Redmond  Dam  ft  Reservoir  (1). 
Coffey  County.  KS 
Location:  Parcel  3 
Fall  River  Lake  (11),  Greenwood  County, 
KS 
Location:  Parcels  1-11  (155  acres) 
Barkley  Lake  (1),  Grand  Rivers,  Lyon 
County.  KY 
Location:  233  acres 


Fort  George  C.  Meade  (1),  Fort  Meade. 
MD  20755-5155 
Location:  191  acres 
Leech  Lake  (2).  Federal  Dam.  MN 

Location:  Tract  B.  Parcel  6 
Portion.  Fort  Missoula  (1),  Missoula.  MT 

Location:  6.82  acres 
Portion.  Phillips  Memorial  ARC  (1). 
Between  Silver  and  Swan  Streets, 
Silver  City.  NM 
Location:  1  acre 
Portion.  Hannibal  L/D  Ohio  River  (1), 

P.O.  Box  8.  Hannibal.  OH 
Portion,  Optima  Lake  (1),  Texas  County. 
OK 
Location:  Parcel  4 
Portions,  Fort  Gibson  Lake  (5),  Mayes 
County.  OK 
Location:  Property  71.  72,  75.  76.  78 
Portions,  Fort  Gibson  Lake  (11) 
Wagoner,  OK 
Location:  Property  85,  86,  87.  89,  91.  93, 
94.  99, 100.  lOZ  105 
Portion,  Sardis  Lake  (2).  Latimer  County, 
OK 
Location:  Property  3,  4 
Portion.  Pine  Creek  (4),  McCurtain.  OK 

Location:  Property  1,  3,  6,  7 
Portion,  Tenkiller  Ferry  Lake  (30), 
Cherokee.  OK 
Location:  Property  8, 10. 12, 14. 15,  la 
19.  20.  21,  22,  26,  28.  29.  34.  35.  36.  39. 
41.  42,  43.  44.  45,  47.  49,  50.  51.  53,  55. 
1,3 
Portion.  Kaw  Lake  (1).  Kay  County,  OK 

Location:  Parcel  1 
Portion,  Webbers  Falls  (1).  Property  4. 

Wagoner  County.  OK 
Portions.  Hugo  Lake  (4),  Choctaw 
County,  OK 
Location:  Properties  1,  2,  3,  4 
Lock  ft  Dam  No.  7  (1),  Monongahela 

River,  Greensboro,  PA 
Portion.  Loyalhanna  Lake  (1).  Road  2. 

Saltsburg,  PA  15681- 
Portion  of  Conemaugh  River  Lake  (1). 

Rd.  1  Box  702.  Saltsburg.  PA  15681- 
J.  Strom  Thurmond  Dam/Reservoir 
Project  (1),  McCormick  County,  SC 
Location;  Tract  J 
Portion,  J.  Percy  Priest  (1).  Tract  2319. 

Davidson  County,  TN 
Portion,  Milan  Army  Ammunition  Plant 
(2).  Highway  45E/N.  of  Graball 
Gate.  Milan.  TN  38358-5000 
Portion,  Pat  Mayse  Lake  (3).  Lainar 
County.  TX 
Location:  Property  8, 10.  15 
Portion.  Lake  Texoma  (4).  Cooke 
County,  TX 
Location:  Property  170,  172. 174.  186 
Lake  Texoma  (1),  Grayson  County,  TX 

Location:  Property  201 
Saginaw  Army  Aircraft  Plant  (1). 

Tarrant  County.  TX 
Ft.  Bliss  (1),  Area  East  of  Dyer.  Ft.  Bliss, 

TX 
Ft.  Bliss  (1),  Area  North  of  3300  area.  Ft. 
Bliss.  TX 


Portion,  Pike  Island  Lock  ft  Dam  (1|. 

Indian  Short  Creek.  Wheeling.  UV 
Portion.  Pike  Island  Lock  ft  Dam  (l), 

Buffalo  Creek  Public  Access. 

Wellsburg.  WV 

Veterans'  Administration 

VA  Medical  Center  (1),  Wilshire  and 
Swatello  Blvds..  West  Los  Angeles. 
CA  90073- 
Location:  80  acres 

VA  Medical  Center  (1).  12th  &  9th 
Avenue  NW,  Minot.  ND  58701- 

VA  Medical  Center  (1),  Tomah.  Wl 

Unsuitable  buildings  (by  agenc\) 
Air  Force 

South  Nike  Education  Annex  (2), 

Ellsworth,  SD 
Reason:  Structurally  unsound — needs 

rehab;  friable  asbestos 
Location:  Buildings  200.  201 

Army 

Fort  Chaffee  (F3).  Fort  Chaffee.  AR 
Reason:  Friable  asbestos 
Location:  Buildings  1025. 1027-1032. 

1037. 1039. 1044. 1062,  1077-1080. 

1083-1085,  1075.  1023.  1037,  1038 

1040,  1043,  1045,  1046. 1049,  1024 

1026,  1028,  1031,  1034.  1041.  1042. 

1047.  1076.  1081.  1086.  1092.  1094. 

1095.  1010-1021.  1050-1060,  1063- 

1073 
Yuma  Proving  Ground  (3),  Yuma  AZ 

85365-9102 
Reason:  Other  environmental;  Fnable 

asbestos 
Location:  Buildings  S-1003.  S-6076.  S- 

6078 
Yuma  Proving  Ground  (1),  Yuma.  AZ 

85365-9102 
Reason:  Friable  asbestos 
Location:  Building  S-425 
Oakland  Army  Base  (8),  Oakland.  CA 

94626-5000 
Reason:  Within  2000  ft.  from 

flammable  or  explosive  material; 

St^curity  area 
Sierra  Army  Depot  (1).  5th  *  G  Street. 

Herlong,  CA 
Reason:  W'ilhin  2000  ft  from 

flammable  or  explosive  material; 

Secured  arra,  public  access  denied 

structurally  unsound  buildmj? 
Location:  Building  T-368 
Sierra  Army  Depot  (125).  SusanviUe  Rd. 

A  Flagler  Blvd..  Herlong.  CA 
Reason:  Other  environmental;  Secured 

area,  buildings  structurally 

unsound, asbestos 
Rocky  Mountain  Arsenal  (4).  CommerLe 

City.  CO  90022-2180 
Reason:  All  buildings  are  in  a  secured 

area,  public  access  denied 
Location:  Buildings  522B.  831.  T-1619. 

1710 


9258 


Fed«ral  RBf^tar  /  Vol    54.  No.  42  /  Monday.  March  6.  1989  /  Notices 


FMforal  RegMter  /  Vol.  54.  No.  42  /  Monday.  March  6.  1969  /  Notices 


Dnve.  Sht'ltim.  (,T 
Ke««<in   Friable  asbeslo* 
Fort  (-)Hon  |!J|.  AiiRuata.  (.A  MMKy 

"•.ood 
Rcisiin   Sinii  lur.illy  unsonjiii 
LocilKin   Hm!(iinKs4m,  221X1   l)2m<) 

8(U4).  14,KM.  iMtrZ.  15707.  51319. 

81201.  K-oan.  R-an2.  R-aiia.  i*K:\ 

Ft.  ShrtfttT  (1).  Kil.iuea  Mil  Res. 

llonoUiki.  Ml 
KrMMin  l»olHl<'d  araa,  near  tin  active 

vol  cut  no 
l.<.r.«»ii)n.  Buildings  T-M,  T-62.  1-03 
Fort  Sh»T!(lan  |H|.  Ft   ShtTidan.  II. 
RcHHon  Stnuturslly  unsound 
I  .)<:(itinri    Hiiilitui«s   JW).   Jai    724.  725. 

'2fj.  4.S2 
ji-ffiTson  PrtivinR  (".round  \^].  )^ffpnion 

(  outity    I.N 
RcaiMtn   Within  2000  ft   from 

n.immHMe  (K  explcMivH  mat«?n«l, 

S4-(  urud  area,  public  »cir.u  denied 
1a)i  (limn   HiiildiriHS  1^1.  l.'^'-.  IM 
Umisi.ina  Army  Ammunition  I'lrtiit  18), 

Ihilton  Dnve/Ki»«nh<rwCT  Avenue: 

.SlirfVffMjrI.  l^  71130-0050 
Reason:  Ckintaminatlon.  within  2U10  ft 

fn)ni  flammable  or  expUaaive 

maienal.  tiixh  Seciinty  Area 
UK-ation:  Property  AlOtt.  Y2H29.  L 

22453.  Kl70i  KHO*.  Alii.  AllO. 

A112 
Al>«*rdeen  lYovinjj  (.round  IniitdUation 

1 11.  .MH-rdft-n.  Vll) 
Ri.'jsoji.  (.^untHmmalion 
Ft   Miiiinioiilh  (FvHiis  .Area)  (17).  Ft. 

MoiuiHMith.  Nj 
Ri'HSon   S«'t:urcd  facility   pubiic 

a<4;4*M  denied 
I..M  rttmn    Btiiidlii«  »;t7M.  9359.  H.M2. 

VU-4'.  tf334.  »315.  91M.  912a.  9124. 

1*119,  911'   90H5.  9()i>4.  9l)B7.  9<)»»1 

'MUM.  9my 
Fori  Ihx  |24|   (-lemeriton  Family  Huumiik 

.Annex.  .Si»Ji,erville,  NJ 
Rf.unn   Aslivstirs.  [H'.lia  Stnjctar<<11y 

lUiHound  huiidin^ii 
Wal.Tvliet  Anwntil  |3),  Wafervliel.  NY 

1 21  «9--*<ir>n 

Reason   Conlanunation:  Within  21»M> 
ft   from  flammahle  nr  pxploaive 
nialiTial   S<-t  urt*  facility 

Iau  rftion   (tuildmjpi  25.  20.  10 
Wntervtiet  .Ar^rnnl  |ll.  Wntervliet   NV 

KiM«on   Wilhin  2000  ft  fn)ni 

fi.imniahle  or  explomvp  malenal. 

S**iiire  fnniity 
l.(>(  Hlirtfi   tViiUlinx  411 
Kavcnnii  Army  Ammunition  Plant  (H1 

H.».M  Slate  Route  5.  Ravenna   CHI 

442tWV  9.N" 
Reason.  Fnalile  a«ti<>8l<M 
I.-.,  rtlion   HnildmK^  1030.  151.A.  251A. 

.VilA.  70M.  4741    F   1.  ft-xS 
New  I 'umhrrlanil  Army  I)Bp<it  1 1 1. 

(Cdrriand  Av»'iiue.  New  (aimhertaiul. 

I'.A  r'tnv  'A1^^\ 


Reason  Biiildinn  itnicturHliy  unsound 
Location  Buildins  501 
.New  (-umberland  Army  [Vpot  (2), 

Miffland  Avenue.  New  Cumberland. 

PA  1707O~50m 
Reas4)n:  Se<:ured  area 
l.u<  atiun  Building  2^8 
Hayes  Army  Ammunition  Plant  (11. 

Piftsburxh.  PA 
Reason.  Building  stniclurally  unsound. 

secured  area 
Location:  Buiidin)(  1 
New  (iumberland  Army  Depot  (1). 

Miffland  Avenue.  New  Cumberiand. 

PA  17(rO-5001 
Reason  Within  2000  ft  from 

flammabk  or  explosive  material 
l.ocation  Buildinj?  279 
)   Stmm  Thurmond  Dam  and  Reservoir 

(5).  MoCorm»ck  County.  SC 
Reason  Fnable  asbestos 
l^nghom  Army  Ammunition  Plant  (1), 

Marshall.  TX 
Reaaon:  Within  2000  ft  from 

flammable  or  expU)Bive  material; 

Secured  arwi.  public  access  denird 
lAJcatk>n:  Building;  27A 
Line  Star  Army  Ammunition  Want  (156J. 

1  exoma,  TX  75506-mOT 
Reason  .Not  accessibk  by  mad; 

Contamination:  Within  2000  fi.  from 

flamraaMe  or  explosive  material. 

St-cured  area 
(ireen  River  Test  Complex  (38).  Green 

River  IfT 
Reaftoii  Contamination 
Radford  Ammuiiifion  Plant  (5).  Radford. 

VA 
Reason  Within  3000  ft  from 

flammable  or  explosive  material 

Air  Force 

C^>rr[M)»ite  Medical  Facility  (111. 

Malmstorm.  MT  5«402- 
Ki-ason   Secured  facility.  J^ene^Hl 

public  Hcneai  denied 
UKJitinn  Buildinffa  2065.  1S02.  ISOO. 

1445.  1444    1443.  1441.  RTl.  439.  280. 

140 
p.  Mse  AFH  |.tl   Weapons  Storage  Are*. 

Peas«  Nil 
Kfrtson  Within  2000  ft  from 

flammable  or  exp<<»«lve  material: 

Se<:ure<l  area,  public  access  denied 
l..)<  atton   Hvildin^  4.19,  317,  343 
Pf.iHP  AFB.  Dormitory  Buildin^i  8(1). 

IVase   NH 
Reason  W  ithin  2000  f\.  from 

fl.immable  or  explosive  material 
Kffse  Air  Forte  Base  (2).04th  Flying 

Training  Wiiiji,  Reese.  TX  7<(H«»- 
Reason'  Other  environmental;  Secured 

area,  public  accens  denied  building 

"itnM-tunilly  iinso<ir>d 
l.o(ation   BuiidinRS  Nr  3104.  Nr2e 

Vi'lerans  Administration 

VA  M«Hlical  Onter  (1),  1«00  F-asI  Mam 
Street,  Danville.  II.Blti32- 


Reason:  Asbestos  extensive  interior 
renovation  would  cost  $2.000.(XX} 

I/x;ation:  Building  12 
VA  Medical  Center  (1 ).  5000  West 
National  Onter,  Milwaukee.  Vi/\ 

Reason  Friable  asbestos;  structurally 
unsound 

Location;  Building  45 

Unsuitable  Land  (by  agenry) 
Army 

Glacier  Training  Site  (1).  EkJutna.  AK 
Reason:  Not  accessibly  by  road; 

Contamination 
Ix)cation  Ekiutna  Mountain 
Oakland  Anny  Base  (1).  Wake  Avenue/ 
West  Grand  Avenue,  Oakland.  CA 
Reason;  Within  2000  ft  from 
flammable  or  explosive  material 
Riverbank  Anny  Ammunition  Plant  (1), 
Claus  &  Claribel  Roads.  Riverbank. 
CA  9&387-0670 
Reason;  Within  2000  fL  from 

flammable  or  explosive  material; 
Soil  contamination 
Oakland  Anny  Base  (Ij.  Wake  Ave./ 
Baldwin  yard.  Oaklaad.  CA 
Reason:  Within  2000  ft  from 
flammable  or  explosive  material 
I  Strom  Tliunnoad  Dam  Reservoir 
Project  (2).  Ckilumbia  (bounty.  GA 
Reason:  Not  accessibly  by  road 
Lo<-ation:  Tracts  A.  E 
Ft.  Sfcafter  (1).  ICipepa  Ammunibon 

Storage  Area.  Ft.  Shafter.  lU  96668- 
5100 
Reason  Ck>n lamination 
Fon  Shafter  (1).  Fort  Shafter  Flats.  Ft. 
Shafter.  HI  96868-6100 
Reasoa  Part  of  public  street 
1-ocation:  Middle  Street  right-of-way 
joliet  Army  Aramunitioa  Plant  (1)  Joliet. 
IL  60436-6000 
Reason  Within  2000  fl.  from 

flammable  or  explosive  material 
lx)CHtion;  Parcel  2 
Joliet  Army  Ammunition  Plant  (1).  Joliet. 
IL  80436-5000 
Reason:  Not  accessible  by  road 
1/jcation.  Parcel  4 
Fail  River  Lake  (1 1.  Greenwood  County, 
KS 
Reason  Not  accessible  by  road 
l^ocation:  Parcel  12 
Barkley  Lake  (1)  Lyon  (bounty.  KY 
Ri'<i8on  Not  accessible  by  road 
Location:  Property  2403 
Barkley  l^ike  (1).  Tract  11503.  Barkley 
Lake.  KY 
Reason  Not  accessible  by  ro«d 
hne  River  (1|.  Crosslake,  MN 
Reason:  Not  accessible  by  road 
Ijication  Parcel  D 
S<indy  l-ake  (IV  McGreafior,  MN 
Reason  Not  accessible  by  road 
l^iCHtion   Tract  92 
Leech  Lake  1 1 ).  Benedict.  MN 


Reas<m:  Not  accessible  by  road 
Location:  Tract  98 
Fort  Monmouth  (Evans  Area)  (2),  Fort 
Monmouth.  JN 
Reason-.  Secured  area,  pnbKc  access 

denied 
Location;  5  and  91  acre  parcels 
Fort  Monmouth  (Charle  Wood  Area)  (1), 
Ft.  Monmouth.  NJ 
Reason;  Not  acessibie  by  road 
Location;  15.56  acre  parcel 
Fort  Dix  (1),  Clementon  Family  Housing 
Annex,  Sickerville.  NJ 
Reason:  Not  accessible  by  road 
Location:  Crosskeys  and 
Williamstown  Roads 
Hawtbome  Army  Ammunition  Plant  (1). 
County  of  Mineral.  NV 
Reason:  Within  airport  runway  clear 
zone 
Hawthorne  Army  Ammunition  Plant  (1). 
Hawthorne,  NV 
Reason:  Contamination 
Location:  Pared  B 
New  Cumberland  L^  Ohio  River  (1), 
Stratton.  OH  43952- 
Reason:  Secure  facility 
Lake  Texoma  (2);  Bryan  County,  OK 
Reason:  Not  accessible  by  road 
Location;  Property  42.  45 
Pine  Creek  (1),  Choctaw  County.  OK 
Reason;  Not  accessible  by  road 
Location:  Parcel  4 
I^ke  Texoma  (1),  Bryan  County,  OK 
Reason:  Not  accessible  by  road 
Location:  Property  15 
Lake  Texoma  (10),  Lake  Texoma.  OK 
Reason;  Not  accessible  by  road 
Location;  Parcels  91,  92.  93.  95.  97.  98, 
99.  l(n.  102, 103 
Wauhka  Lake  (1).  Parcel  9  (5  acres). 
Jefferson,  OK 
Reason:  Not  accessible  by  road 
Lake  Texoma  (1),  Lake  Texoma.  OK 
Reason:  Within  2(X)0  ft.  from 

flammable  or  explosive  material 
Location;  Parcel  94 
Umatilla  Depot  Activity  (7).  Hermiston. 
OR 
Reason:  Secured  area,  public  access 

denied 
Location:  Fixed  wing  runway 
J  Percy  Priest  (1).  Cumberland  River, 
Davidson  County,  TN 
Reason;  Not  accessible  by  road 
Location:  Tract  2107 
J.  Percy  Priest  (3),  Cumberland  River. 
Davidson  County.  TN 
Reason:  Not  accessible  by  road 
Location;  TracU  1911.  2227.  2321 
Portion.  Lock  and  Dam.  Ohio  River. 
Wheeling,  WV 
Location:  Abutment  Site  of  Old  Lock  & 
Dam  flO 

Department  of  Transportation 

Cold  Bay.  Cold  Bay.  AK 
Reason:  Within  airport  runway  clear 
zone 


Location:  FAA  Property 
CkimmenL  SwamplaDd 

Air  Force 

Fairchild  AFB.  Fairchild.  WA  99011- 
Land  Holdii^  Agency:  USAF 
Number  of  Ihoperties:  2 
Reason:  Within  2000  ft  from 

flammable  or  explosive  material; 

Periodically  covered  with  water 

Veterans  Administration 

VA  Medical  Center  (1),  Fl.  Snelling.  St. 
Paul.MN 
Reason:  Friable  asbestos 

(FR  Doc.  86-^021  FOed  3-3-89:  Si46  am] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Momoi  andum  of  AQrsOTnent  Dstwsan 
Bureau  of  Indian  Affairs,  (tritertor)  and 
Endian  HeaRh  Sarvtes  (1HS),  To 
Ifnptofiwnt  a  ProQrafii  fof  Ssrvicos  to 
nancncappOTi  wiwii  niuNiis,  \#niRirsn 
and  Voulfi  From  Birlli  Through  21 
Years  of  Age 

AQBtCV:  Bureau  of  Indian  Affairs. 
Interior. 

action:  Memorandum  of  Agreement 
Between  Hie  Department  of  the  Interior 
Bureau  of  Indian  Affairs  and  The 
Department  of  Health  and  Homan 
Services  Indian  Health  Services  to 
implement  a  coordinated, 
multidiscipiinary.  interagency  pfx>gram 
for  services  to  handicapped  faidian 
infants,  children  and  youth  from  birth 
through  twenty-one  years  of  age  in 
accordance  with  Pub.  L  94-142  as 
amended  by  Pub.  L  99-457,  the  1988 
Technical  Amendments  to  the  Education 
of  the  Handicapped  Act  Notice:  Request 
for  Comments. 

summary:  Notice  is  hereby  given  that 
the  Bureau  of  Indian  Affairs  (BIA)  and 
the  Indian  Health  Service  (IHS)  have 
completed  a  Memorandum  of 
Agreement  (MOA)  regarding  the 
implementation  of  a  coordinated, 
multidiscipiinary,  interagency  program 
for  services  to  handicapped  Indian 
infants,  children  and  youth  from  birth 
through  twenty-one  years  of  age.  This 
agreement  provides  for  the  development 
and  implementation  of  joint  policies  and 
procedures  and  a  method  to  establish 
program  priorities  for  the  education  and 
treatment  of  identified  handicapped 
Indian  children  within  the  joint 
jurisdictions  of  the  BL\  and  IHS. 

DATES:  Comments  shall  be  submitted  no 
later  than  30  days  from  the  date  of 
publication. 


AOOftCSSca:  All  comments  concerning 
this  Memorandum  of  Agreement  shootd 
be  addressed  to  Goodwrm  K.  Cobb. 
Acting  Chief.  Branch  of  Exceptional 
Education,  Office  <rf  Indian  Education 
Programs,  Bureaa  of  faidian  Afiairs.  19S1 
Constitution  Avenue  NW.  (MS  3512  MIB, 
Code  523).  Washn^oa  DC  20245. 
FOR  RMITNER  MmMaATION  CdVTACT: 
Carol  L  Zilka,  Education  Specialist. 
Early  Chilcttiood  Program,  Telephone: 
(202)  343-3559. 

SUPPLCMENTARY  MFOTOBATIOIt  The 
authority  for  this  Memorandum  of 
Agreement  is  the  Snyder  Act  (25  U.S.C. 
13).  Pub.  L  94-142.  Education  of  the 
Handicapped  Act  (EHA)  (20  U.S.C.  sees. 
14(X)-1485).  as  amended  by  the 
Education  of  the  Handicapped 
Amendments  of  1986  (Pub.  L  99-457), 
and  the  Economy  Act  (31  U.S.C  1535). 

Pub.  L  99-457  (The  Education  of  the 
Handicapped  Act  Amendments  of  1986) 
amended  the  Education  of  Ate 
Handicapped  Ad  (Pub.  L  94-142), 
reauthorized  the  discretionary  programs 
under  the  Act  and  authorized  a  new 
early  intervention  program  for 
handicapped  infants  and  toddlers  and 
their  families. 

Under  existing  regulations  (34  CFR 
300.600).  a  Stale  Education  Agency 
(SEA)  may  utilize  interagency 
agreements  as  a  means  of  implementing 
its  general  supervision  requirements. 
The  1966  Amendments  require  that  State 
plans  include  policies  and  procedures 
for  developing  and  implementing 
interagency  agreements  between  the 
State  and  "other  appropriate  State  and 
local  agencies."  The  BIA.  while  not  a 
State,  is  required  to  submit  a  State  plan 
that  meets  the  requirements  of  Pub.  L 
99-457  sec.  1413  and  an  application 
which  meets  the  requirements  of  sec. 
1414.  as  well  as,  sec  1484  of  Part  H 
(Infants  and  Toddlers  Program). 

This  Memorandum  of  Agreement 
reflects  the  BlA's  understanding  of 
section  613{a)(13)  of  the  sUtute  that 
"other  appropriate"  agencies  are  those 
Federal.  State,  and  local  agencies  other 
than  the  BIA  that  provide  or  pay  for 
special  education  or  related  services  fur 
Indian  children  with  handtcappuig 
conditions.  The  MOA  describes  the  role 
that  the  BLA  and  IHS  have  in  providing 
or  paying  for  those  servioes.  The  MOA 
also  describes  the  responsibilities  of 
each  agency  and  establishes  a 
mechanism  for  resolving  interagency 
disputes. 

The  1986  Amendments  state  that  Part 
B  shall  not  be  construed  to  limit  the 
responsibihties  of  agencies  other  than 
educational  agencies  for  providmg  or 
paying  for  services  provided  to  children 
under  Part  B.  The  1986  Amendments 
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also  state  that  Part  B  shall  not  b« 
cnnsti-ued  to  permit  a  State  to  irduce 
SMislance  or  alter  eligibility  under 
programs  supported  by  Federal 
Medicaid  and  Maternal  and  Child 
tiealth  Programa.  Thia  is  intended  to 
ensure  that  no  child  is  treated 
differently  under  those  two  programs 
because  the  child  is  receiving  services 
under  an  individual  Education  Plan 
(IRP).  or  for  any  other  reason  related  to 
the  existence  or  applicability  of  Part  B. 

While  States  have  until  1090-1901  to 
provide  sei^ices  for  handicapped 
children,  ages  three  through  five,  the 
BIA  was  mandated  under  Pub.  L  W-457 
to  begin  providing  lervicea  for  these 
children  during  the  1967-1984  school 
year 

The  Education  of  the  Handicapped 
Act  Amendments  of  1986  (Pub.  L  99- 
457)  added  a  new  State  formula  grant 
program  to  assist  States  in  establishing 
a  statewide  system  of  eariy  Intervention 
services  for  infants  and  toddlers  with 
handicaps  and  their  families.  This  new 
program  (designated  as  Part  (1  of  the 
RHA)  replaces,  and  substantially 
expands,  the  State  grant  provisions 
established  in  1963  under  the 
Han<licapped  Children's  Early 
Education  Program  (HCEEP).  Pari  11 
focuses  on  similar  activities,  but  limits 
the  age  range  to  children  from  birth 
through  two  year*  of  age. 

Part  H  is  the  only  program 
administered  by  the  Department  of 
Education  (DOf-:)  that  focuses 
exclusively  on  meeting  the  needs  of 
infants  and  toddlers  with  handicaps. 
Children  in  this  age  group  have  been 
traditionally  served  through  programs 
administered  by  the  Department  of 
Mealth  and  Human  Services  The  BIA 
has  been  designated  as  the  l>>ad  Agency 
under  Part  H.  The  Lead  Agency  Is 
responsible  for  (a)  Submitting 
applications  for.  and  receiving  funds 
under  this  program,  and  (b)  serving  as 
the  lead  agency  responsible  for  the 
general  administration  of  program  and 
activities  carried  out  under  Part  H.  The 
BIA  Is  mandated  under  Part  H  tu 
develop  a  comprehensive  system  of 
early  interventio  services  for 
handicapped  Indian  infants  and  toddlers 
by  1990-1991  that  Tits  the  individual 
cliaracteristics  of  the  BIA. 

Rach  comprehensive  systnm  of  eMrly 
intervention  is  to  be  planned  and 
earned  out  as  a  coordinated, 
interagency,  multidisciplinary  progrHm. 
Generally,  no  one  agency  has  the 
funding  reoources.  services,  or  authority 
to  provide  all  appropriate  early 
Intervention  services  for  all  infants  and 
toddlers  with  handicaps.  The  legislative 
history  of  Pub  L  99-457  emphasizes  the 
concept  of  interagency  coordination,  by 


acknowledging  that  even  in  States 
requiring  a  free  appropriate  public 
education  from  birth,  no  single  agency 
provides  all  services  to  all  children  with 
handicaps.  Rather,  existing  service 
delivery  systems  represent 
interdependence  among  public  and 
pHvate  agencies  and  organizations  at 
the  State  and  local  levels. 

While  the  BIA  is  the  Lead  Agency 
under  Part  H.  it  does  not  have  available 
within  its  system,  the  full  complenMnt  of 
services  needed  by  handicapped  infants 
and  toddlers  and  their  families.  e.g.. 
developmental  disability  programs, 
health  servicea.  education,  social 
services,  and  mental  health.  Currently, 
the  BIA  has  available  special  education. 
related  services,  and  social  services. 
The  DtS  provides,  within  the  scope  of  its 
health  program,  direct  medical,  social 
and  mental  health  services  to 
handicapped  Indian  infants  and 
toddlers,  children,  and  youth. 

This  MOA  provides  the  mechanism 
for  the  development  of  a  coordinated, 
multidisciplinary.  interagency  program 
between  the  Bureau  of  Indian  Affairs 
and  the  Indian  Health  Service  for  the 
provision  of  services  for  handicapped 
Indian  infants,  toddlers,  children,  and 
youth.  The  MOA  will  remain  in  effect 
until  such  time  as  agreed  upon  by  t>oth 
parties.  The  MOA  will  be  reviewed 
annually  and  modified  as  needed  for 
compliance  with  law  and  regulation.  A 
BIA  and  IH8  Task  Croup  will  develop 
an  Action  Plan  which  wlU  include:  goal*, 
objectives,  related  activities  or  products, 
names  of  responsible  agency /person, 
timelines,  and  evaluation  criteria  for 
each  objective.  The  Action  Plan  will  be 
reviewed  quarterly  by  the  task  group  of 
appropriate  BIA/IHS  representatives 
and  the  Plan  will  be  revised  annually. 
This  notice  is  published  in  exercise  of 
authonty  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  & 
WUsoa  T.  Babby. 

IMpuly  to  the  Aitsittanl  StHTPtary.  Indian 
Affain/Direi  I.  t  (Indian  Education 
Profiranisl. 

MMaorandwa  of  Agieeiuaiil  fMOA) 

Thtt  memorandum  provides  the  tnnni  of 
agreement  for  services  to  be  shared  hy  the 
Bureau  of  Indisn  Affairs  (BIA)  and  the  Indian 
Health  Service  (IHS|  in  fulfilling  each 
agenry't  individual  retponsibilitiet  and 
identified  aresi  of  )oint  coopemtive  need*  for 
handirapped  Indian  children  and  youth. 

/  PCHPOSK 

The  purpose  of  thi»  agreefnenl  ii  to  provide 
for  the  dpvelupmnni  and  Implementation  of 
luint  poiiciei  and  procedure*  and  to  establish 
prodram  prioritiet  for  the  edu(.aiion  and 
treatment  of  handicapped  lndi«/i  children 


identtfleil  In  the  itatnte  within  our  joint 
junsdiclions. 

II.  ALrrHORJTY 

8nyder  Ac!  (25  U.S.C.  13)  and  20  U.S.C 
Sees.  1400-14a&.  Pub.  L  04-142.  the  Education 
of  the  Handicapped  Act  (EHA).  at  amended 
by  the  Education  of  the  Handicapped 
Amendment*  of  1988  (Pub  L  9B-457).  and  the 
Economy  Act,  31  USC  1.135. 

///  ISTRODUCTION 

The  Aaaistant  Secretary  of  the  Interior- 
Indian  Affair*  (BIA)  and  the  Director  of 
Indian  Health  Service  (IHS)  a*  adminiatrutors 
of  ageocie*  responsible  to  serve  Indian 
children  and  youth  recognize  that: 

A  The  BIA  has  responsibihtie*  to  the 
extent  it  receives  set-aside  funding  under  the 
EHA: 

(1)  To  provide  special  education  and 
related  services  to  haxtdicapped  Indian 
chlldrsn  aHending  BIA  schools: 

a.  Related  service*  Include  diagnostic, 
developmental,  correctivs  and  supportive 
services  such  as  (1)  speech  pathology  and 
audiology.  (2)  psychological  services.  (3) 
physical  and  occupational  therapy.  (4) 
recreation.  (S)  counseling,  and  (B)  medical 
diagnoai*  and  evaluation  but  not  other 
medical  serrices  (20  U.S.C  1401(a)(17)). 

(2)  Within  a  statewide  system,  to 
coordinate  with  State  ageiicias  for  the 
provisioa  of  special  aducatioR  and  related 
services  to  preschool  aged  ladian 
handicapped  ckildrea  ages  three  through 
Tive.  on  reservations  serviced  by  BIA  schools: 

(3)  Within  a  statewide  system,  to 
coordinate  with  State  agencies  for  the 
provision  of  eariy  IntervaaUon  service*  to 
handicapped  Indian  infants  and  toddlers, 
ages  birth  through  two.  oo  reservations 
serviced  by  BIA  schools. 

a.  Eariy  mterwntion  temcei  include 
related  tenrice*  plus  family  training, 
counseling  and  home  visits,  case 
management  services,  and  "health  servicas 
necessary  to  enable  the  infant  and  toddlers  to 
benvril  from  the  other  eariy  intervention 
services"  (20  US.C  1472). 

With  respect  to  Infants  and  toddlers,  ages 
hirth  through  two.  EHA  require*  that  the 
State  Lead  Agency  ensure  that  each 
handicapped  infant  and  toddler  in  the  State 
(iiKluding  Indian  children)  shall  receive  a 
mul(idi*ciplinar>  aaaessment  of  a  child's 
unique  needs  and  idantirication  of  service  to 
meet  those  needs,  a  written  Individualized 
Family  Service  Plan  (IFSP).  and  case 
management  service*  to  implement  the  IFSP. 
The  House  Report  (Report  99-600)  al  page  11 
states: 

In  State*  serrlng  significant  number*  of 
Indian  handicapped  Infants  and  toddlers. 
the  lead  agency  must  consult  with  and 
obtain  input  from  Tribal  educatioa 
offices/committees.  BIA  schools,  tribal 
schools,  head  atari  programs  and  other 
provider*  of  service  at  the  local  and 
Stall  level  to  ensure  that  the  needs  of 
these  Infant*  and  toddler*  are  considered 
and  accouated  for  In  the  statewide 
system. 
HandicHpped  Indian  infant*  and  toddlers 
are  clearly  Included  within  the  intended 
*tHtewide  system  of  service*  and  in  carrying 


out  it*  responsibiiiltes  the  BIA  is  acbf^  as 
part  of  the  statewide  aystem. 

B.  Tha  IHS  provides  beahh  servicea  to 
Indian*  under  the  discretionary  authority  of 
the  Snyder  Act  soae  of  whioh  oworlaf)  with 
reialed  *enieet  aod  eariy  iotenranUaa 
terv/cet  as  defwed  mi  the  EliA.  The  IHS  has 
no  responsibilities  as  such  under  the  EHA  It 
is  not  an  education  agency  funded  under  said 
act. 

The  BIA  and  BIS  in  recognizing  thai 
neither  agency  can  provide  a  compiebensive 
program  that  would  satisfy  all  the  needs  and 
services  for  different  age  group*  and 
handicapping  conditions  further  conflnns 
their  respective  beKef  that  services  within 
their  jurisdictions  require  a  comprehensive, 
multidisciphnary.  interagency  approach  to 
meet  the  needs  of  handicapped  Indian  infants 
and  toddlers,  duidren  and  youth. 

In  keeping  with  the  intent  to  provide 
appropnate  services  and  to  extend  present 
collaborative  efforts,  the  purpose  of  this 
MOA  i*  to  identify  areas  of  national  and 
local  cooperation  needed  to  serve  the  needs 
of  handicapped  Indian  childr«i  and  youth 
within  our  joint  jurisdictions  l^cal  BIA/IHS 
agreements  are  to  be  developed  based  on  the 
idenUfied  areas  of  this  MOA  to  ensure  the 
purpose  of  the  MOA  is  fulfilled. 

Tribal  organizations,  other  Federal  and 
State  agencies  providing  services  are  to  be 
included  in  agreement*  for  handicapped 
services 

/v.  SL'BSTAMCE  OF  AGREEMENT 

Areas  of  CoUaboratioo.  The  BIA  and  IHS 
recognize  that  the  provision  of  serrices  to 
handicapped  Indian  infants  and  toddlers, 
children  and  youth  will  require  a 
comprehensive.  interBgency  program  which 
includes  compoaenta  for 

a.  Prevention,  oariy  recognition  and 
intervention  activities  to  provide  medical, 
mental  health.  tleotaL  edacatioB.  social  and 
family  support  services  for  handicapped 
Indian  infants  and  toddlers  from  birth  to  two 
years  of  age  and  their  families. 

b.  Edvcatioa  medical,  dental,  mental 
health,  sodal  and  family  support  services  for 
handicapped  Indian  children  and  youth  from 
three  throng  twenty-one  years  of  age. 

c  TronailiaB.  tracking  and  educational 
placement  services  for  handicapped  Indian 
children  and  youth. 

The  BIA  wiU  establish,  on  an  as  needed 
basis,  task  force  groups  to  review  programs 
and  services  under  this  agreement  nvfaich  will 
include  appropriate  representatives  from  the 
Indian  Health  Service.  These  groups  will 
meet  as  needs  arise  to  develop  procedures. 
guidelinea  snd  service  priorities  for 
coordination  with  statewide  systems.  Major 
areas  of  focus  are; 

A.  The  development  of  administrative 
policies,  procedures,  and  guidehnes 
consistent  with  applicable  Federal 
regulations  which  reflect  program,  staff  and 
funding  reaponsibihties  needed  for 
inlerageocy  cooperation  and  services  for 
handicapped  Iitdion  infants  and  toddlers 
(birth  to  two  years  of  age,  inclusive)  and 
children  and  youth  (three  through  twenty-one 
years  of  age)  including: 

(1)  Eligibility  and  placement  criteria  for  "at 
risk"  and  devcloponentally  delayed  infants 
and  toddler*. 


(2)  Cooedinate  agency  efforts  regarding 
Child  Find  amd  acieeaing. 

(3)  Registry.  trocMi^.  and  referral. 

(4)  M^disdplinary  team  evaluation  and 
assessment 

(5)  Multidiecipiinary  team  formulated 
Individaal  Education  Han  (lEI^  and 
Individuahxed  Faimily  Service  Piaa  (IFSP). 
which  give  attention  to  edncatioa.  medicfiL 
mental  health  and  social  needs  for: 

a.  Spetnal  Education. 

b.  Related  Services. 

c.  Medical  Services. 

d.  Social  Services. 

e.  Mental  Health  Services. 

f.  Conunuoication  and  Audiological 
Services. 

g.  Physical  and  Occupational  Therapy 
Services. 

h  Nutrition  Ser\'ices. 
i.  Home  N'arsiog  Services, 
j.  Dental  Services. 
k.  Vocation.il  Services. 
L  Parent  and  Family  Training. 
IS)  Famil}'  invoiveraent  in  formujdting  and 
implementing  the  lEP  and  D\SP. 
(7)  Follow-up  and  non-BlA/THS  referrais. 

(6)  Transition  Services. 

(9)  Institutional  Care. 

(10)  Program  Evahiatiun. 

B.  As  funds  become  available  under  ERA. 
the  BIA  and  n4S  will  delineate  responsibility 
within  statewide  systems  for  specific 
professional  services  and  financial  resources 
for  providing  comprehensive  handicapped 
care  which  includes: 

(1)  Guidance  and  consnhation  for 
determination  of  staffing  and  program  needs 
to  provide  services  at  local  levels. 

(2)  Determination  of  pirogram  cost  and 
funding  responsibilities  for  services. 

a.  Establishing  policy,  procednres  and 
accountability  for  interagency  transfer  of 
fund*  under  the  Economy  Act 

4.  Establishing  and  publishing  policies  and 
guidelines  for  distribution  to  each  Agency's 
programs  and  staff  regarding  program 
requirements  and  reoponsibihtiea. 

5.  Guidance  and  caosnltatioB  for 
establishing  local  procedures  to  ensure 
service  delivery  tlirough  interagency 
coordination.  e.g,  model  agreements. 

C.  Develop  on  interagency,  confidentidl 
system  of  data  collection  and  tracking  of 
those  Indian  individuals  (ages  btrth  through 
twenty-one)  within  joint  jurisdictions  in  need 
of  and/or  receiving  handicapped  services  in 
each  area  and  for  information  exchange  for 
program  services  which  includes: 

1.  Development  of  a  computerized  program 
which  will  be  used  locally  to  track  Indian 
infants  and  toddlers,  children  and  youth  in 
need  of  handicapped  services. 

2.  Informing  health,  education  and  social 
service  professionals  aboet  the  handicapped 
registry  and  tracking  system. 

(3)  Developing  guidelines  and  procedures 
for  the  exchange  and  transfer  of  dieot/ 
student  information  within  statewide 
systems. 

(4)  Developing  data  reporting  formats 
which  will  provide  statistical  information 
which  can  be  used  for  epidemiologic  study, 
funding  juBtification  and  program  evaluation. 

D  Subject  to  the  availability  of  funds,  the 
development  and  provision  of  educational 


programs,  materials  and  equipment  to  raisp 
awareness  and  improve  services  to 
handicapped  children  which  includes: 

(1)  Training  and  technical  assistance  for 
education,  medical  dental  and  social 
services  staff  and  related  services  workers 

(2)  Community  education. 

n)  Child,  family  and  extended  famil> 
training  to  meet  general  and  specific  ncedi  of 
handicapped  Indian  children. 

|4)  Training,  technical  assisLuoce.  and 
education  for  other  Federal  agenciet 
regarding  the  general  and  unique  needs  o( 
handicapped  Indian  children. 

(5)  Health  (VoinuUuc/Di»eaae  Prevention 

E.  Developing  procedures  to  resolve 
interagency  differences  and  disputes  for 
meaningful  cnoperalmn  and  cooniiodtion 

V.  RESPOSSIBILITIES 

The  following  areas  of  responsibilities  are 
agreed  to  by  the  BIA  and  IHS 

A.  Respoiuibility  of  the  BIA  Toe  BiA  » 
rtsponiibie  for  sening  handicapped  lndu>n 
children  on  reservrifioru  serviced  b>  BLA 
operated  elecicnlar)  and  secondary  si.hoois 
The  Ri.A  will  assut  mdivuiu^l  Slate*  la  the 
coordination  of  Slate  service*  for 
handic<ipped  childreo.  ages  birtli  through  five, 
who  live  on  reservations  thai  are  aerviced  by 
BIA  elemeotar)  and  secondary  schools  The 
BLA  will  develop  within  the  ctate-wxlr 
system  a  comprehensive,  muludisciplinary 
interagency  program  of  service*  for 
exceptional  education  and  related  services  as 
specified  in  Pub.  L  94-142  as  amended  by 
Pub.  L  99-457 

The  BIA  will  submit  an  .Annual  Application 
to  the  Department  of  Edncattoo  for  funding  of 
the  handicapped  infants  and  toddlers 
program  (Part  H)  and  for  Part  B  services 
under  Pob.  L.  94-142  as  amended  by  Pub.  L 
99-457  and  DepartmenI  of  Edocatioa 
RegulHlions  .34  CFR  Parts  30a  3«n  and  3(G 

Provide  ta:«k  groups  and  provwie  for 
representation  of  memi>eTs  from  IHS  on  these 
groups. 

Provide  staff  to  develop  an  mteragency 
program  to  respond  to  the  major  focxis  of  this 
MUA  and  to  provKie  management  of  this 
MOA 

B.  Responsibility  of  die  IHS  The  IHS  will 
assist  in  the  devefopmenl  of  a  syctennvide. 
comprehensive,  muhidisciplmary. 
interagency  program  induding  identifioition 
and  intervention  service*  for  handicapped 
infants  and  toddler*  and  their  families  by 
providing  service*  consistent  with  the  scop^ 
of  IHS  health  care  and  within  the  hmitations 
of  available  IHS  resources  and  by 
coordinating  service*  with  other  agencies 
responsible  under  20  U.S.C.  Subchapter  VU. 

The  IHS  will  participate  in  the 
development  of  an  action  plan  as  specified  in 
Section  IV.  Terms  of  Agreement  and  will 
include  the  following  elements: 

a.  The  IHS  will  assist  in  the  development 
and  implementation  of  a  handicapped  Indian 
children  s  registry  and  tracking  system  that 
win  efficiently  and  effectively  fadlitate 
provisions  of  education  and  health  care 
needs  of  handicapped  Indian  children  ages 
birth  through  twenr\-one  Components  of  this 
system  will  include  del'initions  of  "al  nsk" 
and  hdndicapping  conditions,  computer 
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hwxtwar*  and  •oftwar*  n««d».  and  r*f|i»try 
and  tracking  fomult. 

b  The  I}<S  will  c(K>rdlnal«.  in  coop^rutlon 
with  axiating  state  and  f»d«ral  ooordtnatton 
activttiea.  multtdlaapKnary  activttirs 
iMC«aaary  to  meet  the  compr«hen«l\e  ne«dt 
of  handicapped  Indian  infanta  and  loddlera 
and  children  through  age  twenty  one  living 
on  reaervationa  where  BIA  operated  or 
funded  achooia  exial  Aa  funda  become 
available.  IXS  area  coordlantlon  will  be 
nitabllahed  In  oonaultation  with  the  BIA  to 
Initiate  and  maintain  local  reglsthefl  and 
tracking  lystema.  to  develop  and  atrengthen 
communication  llnkagea  between  the  HIS  and 
BIA  and  other  federal  agenciea.  to  farllitatf 
Information  exchange  between  the  UIS  and 
other  agenciea.  ai  required  to  aerve  the  needa 
of  handicapped  Indian  children,  and.  by 
regulation  and  policy  eatabllah  aorvtcea 
enauni^  afTlclent  tranaition  vf  handicapped 
Indian  children  frooa  one  jiKltdlction  of 
reapona ibility  (o  another 

c.  Thia  MOA  focuaea  on  the  needa  of 
handicapped  Indian  children  who  live  on 
reaervatiuna  aerved  by  BIA  funded  tchoola. 
however.  thIa  doea  nut  preclude  the  HIS  from 
meeting  Ita  legal  aervlce  mandatea 

Huch  funda  that  may  become  available  to 
the  UIS  during  the  Tirat  two  year*  of  Ihii 
MOA  will  be  uaed  In  program  development. 
Based  on  the  apeclfica  of  the  Action  Plan,  the 
IMS  IS  reaponaible  to  submit  a  plan  detailing 
program  actlona  Including  any  plan  to 
contract  activities  before  any  funds  will  be 
transferred  and  to  provide  quarterly  written 
progreaa  reports  to  the  OIA  indlcRting 
program  statu*. 

If  the  opeclflca  of  the  Action  Plan  require* 
th«  tranafer  of  any  portion  of  ihe  iUA  s  Pub. 
L  a»-457  Part  II  fund*  to  the  1118.  the  mS 
agreea  to  oiaintaln  these  funds  separately 
and  will  account  for  the*e  fund*  quarterly 
and  will  meet  aay  applicable  requirements  of 
the  Economy  Act. 

The  liiS  la  currently  providing  withtn  its 
health  program,  direct  medical,  social,  and 
mental  health  service*  to  hundirapped  Indian 
children  A*  program  development 
progreaae*.  and  children  are  served,  it  is 
expected  that  additional  special  cunaultalion. 
evaluation  and  intervention  services  will  be 
necessary  The  IMS  has  Inadequate  reaoarce* 
to  meet  all  theae  hetilth  need*  Mowever  the 
IMS  I*  respon*il>le  tu  assKi  in  arrunging  for 
!he  comprehensive  het^lth  care  need*  of 
handicapped  Indian  children  aiul  is 
committed  lu  meet  the  noedi  of  handicapped 
Indian  (Jiiklren  and  to  colialiorHle  with  the 
BIA  and  other  resp«)nsible  agenciea.  to 
identify  needa  and  funding  source*  to  meel 
Ihr  neeil*  of  handu..npped  Indian  ijiildren 

17   TERSfS  OF  ACHEK'^fK.'VT 

This  MOA  will  remain  in  Hffpcl  uiilil  sui.h 
time  ai  itgreed  upofi  by  )K>lh  p«flirs    I'hia 
MOA  Willi  be  reviewinl  annually  and 
minllfied  its  nreiled  for  rufiipimrn  »■  »*ilh  Uii* 
and  regiiUtion 

W  iihiM  46  day*  of  ihi-  eff»>ttivf  dtitK  of  thin 
agrefmeni  and  Ihert-aftrr.  wiilhin  4.^  day*  of 
the  ^mginning  of  i»«(.h  futal  yrar  |KY| 
beguining  with  1W«I  a  HLA  and  IMS  r«»k 
Croup  will  develiip  «(i  A.  '    in  (tun  vkhn  h  will 
includn  Ihe  fulluwiiig 

a   (.oiili 


b.  Specific  obt«ct1v«*  to  be  accampMBtisd. 

c  Related  activltlu  or  products. 

d  NamM  of  rMpoiulbIa  agency/perMm. 

a.  TlaelioM-(h«glnnlng  and  ending)  and. 

f.  Rvaluatlon  criteria  for  each  objective 

Thla  Action  Plan  will  be  reviewed 
quarterly  by  the  Task  Croup  of  appropnat* 
BIA/IH9  repreaentatlvea.  The  Action  Plan 
will  be  r«vlMd  annually. 

(FR  Due  80-5057  Filed  9-3-60:  8:45  am) 
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C«ter  city  Dietrtct  Grazing  Advtaory 
Board  Meeting 

Notice  li  hereby  given  In  accordance 
with  Pub.  L  992-463  that  a  meetinf^  of 
the  Cedar  City  Dutrict  Grazing 
Advisory  Board  will  be  held  on 
Thursday,  April  13.  1969.  The  meeting 
will  begin  at  9:30  a.m.  In  the  Bureau  of 
l-«nd  Management  Cedar  City  District 
Ofnc«  located  at  1787  E.  DL  Sargent 
Dnve.  Cedar  City.  Utah. 

The  agenda  i»  ai  follows:  (1)  Public 
Comments;  (2)  APHIS  report  on  Animal 
Damage  Control  Prt>gram:  (3)  status 
report  on  Animal  Damage  Control 
Environmentai  Assecsment  (4) 
conMruction  standards  for  Range 
improvmnent  pro)«Msts:  (5)  P^calanta 
Recreation  Area  Mananement  plan;  (6) 
briefing  on  June  1966  GAO  Report  on 
Rangland  Management:  [7]  distribution 
of  »100  Funds;  (8)  project  ranking  for 
FY90;  (9)  Advisory  Board  BusineM. 

Graxing  Advisory  Board  meetings  are 
open  to  the  public.  Intei^stpd  persons 
may  make  oral  statements  or  file  written 
statements  for  the  Board's 
consideration.  Oral  statements  will  be 
received  at  9^^30  am.  Anyone  wishing  to 
make  an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management  176  East  DL  Sargent  Drive. 
Cedar  City.  Utah  84720.  phono  (801)  586- 
2401.  by  Apnl  10,  1968  Depending  on  the 
number  of  persons  wishing  to  make 
statements,  a  per  person  time  limit  may 
be  ps'ablished  by  Ihe  District  Manager 

Summary  minutes  of  the  Board 
meetings  will  be  maintained  in  the 
Distnct  Office  and  be  available  for 
public  inspection  and  reproduction 
(liunng  regular  tiusiness  hours)  within  30 
days  following  the  meeting. 
Kcbruary  Z3   1*« 
Conloa  R.  Sukar. 
tKstnrt  Miimifier 

[(■■R  DcK.  8»-50Bl  Filed  3-3-«9.  «  ih  «n:| 
•MJJHQ  000«  UM-OO-M 


Receipt  of  Appitcattona  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endaixgered  species.  Thl«  notice  is 
provided  pursuant  to  Section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq): 

Applicant  Mark  Itson.  Las  Vegas,  NV. 
PRT-734e52 

The  applicant  requests  a  permit  to 
purchase  on«  female  tiger  [Panthero 
tigria)  from  Jan  Gladnto  of  Tarzana. 
California.  The  tiger  will  perform  in 
applicant  s  illuaionist  show  and  will  be 
displayed  in  a  manner  designed  to 
educate  the  public  with  regard  to  this 
■pedes'  ecological  role  and 
conservation  needs.  Applicant  also 
intends  to  export  and  reimporl  this  tiger 
and  a  male  tiger  for  similar  displays  in 
the  future. 

Applicant:  Honolulu  Zoo,  HonoluKi. 
HL  PRT-7353eO 

The  applicant  requests  a  permit  to 
export  five  pairs  of  captive-hatched 
Hawaiian  ( =nene)  geese  [Sesochen 
l  =  Branta)  sandvicensis)  to  the 
Kaohsiung  City  Government  Wan-Sou 
San  Park.  Kaohsiung.  Taiwan,  for 
purposes  of  captive  propagation  and 
zoological  display. 

Applicant-  Dr.  Michael  Baden 
Thompson.  Gainesville.  FL.  PRT-735365 

The  applicant  requests  a  permit  to 
import  fixed  whole  eggs  and  histological 
sections  of  tuataras  {Sphendon 
pimctatiiB],  taken  from  wild  individuals 
between  the  years  of  1960  and  1983. 
from  the  Department  of  Zoology, 
Victoria  University  of  Wellington.  New 
Zealand.  The  specimens  will  be  used  for 
embryological  and  histological  studies 
of  the  species.  They  will  then  be 
returned  to  the  Victoria  University  of 
Wellington. 

Appl'cant:  Detroit  Zoological  Parks, 
Royal  Oak.  Michigaa  PRT-735319 

The  applicant  requests  a  permit  to 
import  three  captive-bom  female 
chimpanzees  (Pan  trof(lod\  tes)  from  the 
Ruhr  Zoo.  West  Germany,  for  purposes 
of  propagation  and  public  display. 

Documents  and  other  information 
submitird  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
R{>om  403,  1375  K.  Street  NW  . 
Washington  DC  20005,  or  by  wntting  to 
the  Director,  US  Office  of  Management 
Authonty.  P  O.  Box  27329.  Central 
Station.  Washington.  DC  20036-7329. 

Interested  person  may  comment  on 
any  of  tht-sf  applications  within  30  days 
of  the  dale  of  this  publication  by 
submitting  wntten  views,  arguments,  or 


data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Date:  February  2a  1988. 
IL IC  Robinsoo. 

Chief.  Branch  of  Permits.  U.S.  Office  of 
Management  Authority. 
[FR  Doa  89-5151  Filed  3-3-89:  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  »ia  313981 

CtWcago,  Mlaaourl  &  Waetem  RaHway 
Co4  Tradcago  Rights  Exemption; 
Burlington  Northern  Railroad  Ca 

Burlington  Northern  Railroad 
Company  (BN)  has  agreed  to  grant 
overhead  trackage  rights  to  Chicago, 
Missouri  &  Western  Railway  Company 
(CM&W)  between  BN  milepost  43.41  at 
Girard.  IL,  and  BN  milepost  10.24  at 
lacksonville,  IL,  a  distance  of 
approximately  33.17  miles.*  The 
trackage  rights  were  to  have  become 
effective  when  CM&W  commenced 
operations  over  the  joint  trackage, 
which  was  scheduled  for  February  23, 
1989. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  John  H. 
Broadley,  Jenner  &  Block,  21  Dupont 
Circle,  NW..  Washington.  DC  20036.  and 
Peter  M.  Lee,  777  Main  Street,  Fort 
Worth,  TX  76102. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Truckage  Rights— BN.  354  I.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.C.C.  653  (1980). 


'  A*  pari  of  the  Agreement.  Ihe  parties 
constructed  new  connector  track  on  their  respective 
portions  of  the  connection  at  Cirard.  This 
construction  is  outside  the  jurisdiction  of  the 
Commission.  See  Finance  Docket  No.  31290, 
Burlington  Northern  Railroad  Company — Trocko/fe 
Rights — Union  Pacific  Railroad  Company  and 
Finance  Docket  No.  31280  (Sub-No.  1).  Burlington 
Northern  Railroad  Company— Construction  and 
Operation  Exemption  (not  pnnted).  served  Octotier 

21.  laaa 


Dated:  March  1, 1989. 

By  the  Conunission.  fane  F.  MackalL 
Director.  Office  of  Proceedings. 
NoreU  R.  McGea, 
Secretary. 

[FR  Doc.  89-5143  Filed  3-3-88:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Coonflnating  Council  on  Juvenile 
Justice  and  Delnquency  Prevention; 
Meeting 

ACTION:  Notice  of  meeting. 


The  first  quarterly  meeting  for  the 
1989  calendar  year  of  the  Coordinating 
Council  on  Juvenile  Justice  and 
Delinquency  Prevention  will  be  held  on 
April  16, 1989,  from  9:00  a.m.  until  2-X30 
p.m.  Because  of  di^iculty  in  locating 
appropriate  meeting  space,  the  meeting 
is  being  held  six  days  into  the  second 
quarter  of  the  year.  There  will  be, 
however,  four  quarterly  meetings  held 
during  the  1989  calendar  year.  This 
meeting  of  the  Coimcil  will  take  place  in 
the  Great  Hall  of  the  Charles  Sumner 
School  Museum  and  Archives,  1201  17th 
Street  NW..  Washington.  DC  20032. 

On  April  16. 1989,  the  Coordinating 
Council  will  address  the  topic  "Missing 
and  Exploited  Children."  The  agenda 
will  include  presentations  on  parental 
abductions,  nonfamily  abductions, 
multiple  child  victimizations,  child 
exploitation  including  child  prostitution 
and  pornography,  and  effective 
community  responses  to  these  serious 
child  safety  issues. 

Individuals  and  organizations 
concerned  with  these  issues  are 
encouraged  to  attend  this  meeting. 
Because  of  limited  seating,  please 
contact  Roberta  Dom,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention.  633 
Indiana  Avenue  NW.,  Washington.  DC., 
(202)  724-7655  to  reserve  seating. 
Requests  will  be  received  until  space  is 
filled,  or  until  4:00  p.m.  on  March  28, 
1989,  whichever  occurs  first. 

Dated:  February  23. 1989. 
Diane  M.  Munson, 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
[FR  Doc.  89-5155  Filed  3-^-89;  8:45  am) 
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NATKMAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  AvaHabNity  and 
Request  for  Comments 

A6ENCV:  National  Archives  and  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previouslv 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  retards  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C  3303a(a). 
DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  Apnl  20, 
1989.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments 

ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration. 
Waahington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  cop\   The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agcnr  y 
no  longer  needs  the  records  and  whdt 
happens  to  the  records  after  this  period 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
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rticurd*.  MiMl  i»«.b««Kil«i.  howtrvfw.  nover 
rtM  nnU  (if  (Uily  oru'  uffic*  or  profpnm  o* 
H  fi'v\  HtTien  i)f  rvi  (in)*,  nnd  rrmny  rirv 
uptldten  u/  prvviouftly  •pf>fi»e<l 
jichfdulfs  Su(  h  •ch«dui*!ii  i«l»o  m^y 
incliKJe  rer.ortis  thnt  »rr  dj-^i^ntitpd  for 
pern-.iiiwnt  rt-teiiliun 

Dt'sSnii  tion  of  r»*(  (ir<i§  rKqiiirrs  the 
iipprov  til  (if  Ihf  Ar<;hi\  ist  of  th»"  I  'n;U'(i 
SirttHs    Hiii  uppmval  li  jjmntpd  affpr  « 
Ihonmxh  tfudy  of  fh^  rrmrrls  thflf  Inkcs 
mil)  til  (  Kuni  ihcir  dclmmmtrHfivr  use  hy 
the  («t{«'ncy  of  orvKin.  the  rmhw  and 
i[iler»'s(«  (if  Ihe  (iuvemmenl  miuI  of 
[jrivrftf  person*  dirwtlly  affected  by  the 
( .(;v»irMm»>nt  »  Hitivities.  nnd  histonrnl 
or  ijther  value 

Till*  public  notice  identifies  the 
Ktn1frnl  agpncip*  and  Ihpir  suhdivisinns 
rt-queiling  dltpositiun  authority. 
Includes  the  control  number  a»ai|ined  to 
each  schedule,  and  briefly  describe*  the 
recijrds  pmpoaed  for  dlipmaiL  The 
recorda  ichedule  contains  additional 
infnrTTiahon  about  th«  rec-urda  and  their 
di!ip<>sition  Further  informdfion  about 
the  djiipositton  proceM  wiU  be  furnished 
to  9»ch  requeater. 

ScheAilaa  1 


1   l>ep«rtiii«»H  ol  the  Air  Force  (N1 
AFTl-IW-12).  RouHiM)  KbrJiry  awrvice 
rtMTonla  rvlattiqt  to  audio- vnsiMil 
information. 

2.  DwpftMTt  of  Commerca.  Mittluoal 
C>or«nK:  and  Atmoap^anc 
Ailaamta4rahoti  (Nl^7T>-8K-a^  Radar 
Weather  ObaanraUooa  File*. 

3  (*rniCf«dil  Admtnkalnitton  (Nl- 
KU-^ta.-;:!.  Vanoua  Qnaiicial  reportiof) 
forma  reUinad  by  Iha  agency  (or 
Hdmmiatrativa  aaa  or  us«d  as  input 
documenU  (or  aa  electronic  syalem. 

4  Farm  Credit  Adrmniatration  (Nl- 
unSA-A).  Retir«<l  luid  cancelled  Hock, 
mei-tind  minntes,  loan  fllea  of  individual 
iMirrtiwert.  and  general  airreapoiulence 
created  by  Fann  Credit  System  rinnncuil 
inalitutiona  pnor  to  1B57 

5  Farm  Credit  Administration  (Nl- 
1(KM»^21   AdministrHttve  records 
relrttinR  to  the  rotnmissioning  of 
examiners. 

8  Cenenii  Acrounrinn  OfTire  (Nl-411- 
B»-2|   ("ase  files  maintained  by  the  l-etjul 
Support  Servlcrs  Branch  In  which  no 
diH«-!ii  wna  pn"p«r»d  and  whfch  were  not 
*i>n>«"d  by  the  f'omptrolleT  (General. 
Detmiy  C^ompfrtWier  Cieneral.  Special 
Assistant  to  the  {?ompfn)llpT  (rt-neral. 
Ceneral  ("ounsel,  or  [VpTify  Cenerid 
(tinsel 

7  Dt'partment  of  l^^x>T   Pension  and 
VVHfare  Benefits  Administraturn  (Nl- 
174-»»-l)  Rimtme  administrative 
records  created  in  the  Office  ai  thr 
A.s»jstanl  and  Deputy  .Assistant 
S^'crviiiry  for  F'cnHinn  mid  VVclfrtre 
[l.-ncfit!« 

8  .Saliomil  Aeronautics  and  Space 


*.dmmi»tnilion.  PlanHary  Ooacience 
IVogram  (Nl-^fKT-OO-J)   F^rogram  filfS 

I  onsisting  of  copies  of  contracts. 
prn(  uri-mt-nt  requests  and  graiil 
( orrvspondeni  p  with  pnnrrpal 
in\  fstiKHtors 

U  Railroad  Retirement  Buard  I N1-1 84- 
H»-  :i    Part  three  of  a  tokii  p*rt 
I  (iniprt'hfnsivp  nchedulc  covprinx 
administrative.  op«»rationHl  and  ^Mvgram 
records. 

10  Tennpwee  Valley  Authority, 
DuisKin  of  Personnel  iNl-142^88-lt>t. 
Kp[)ort  of  distribution  of  annual  salary 
policy  employees  by  schedule,  title. 
Kradf.  step  and  saUry 

11  Department  of  the  Treasury, 
Infem.il  Revenue  Service.  Collection 
Activity  (Nl-58-88-6)  Additions  to 
Records  Control  Schedule  204. 

12.  L)«partnM>nt  of  tha  Treasury, 
Internal  Revenue  Senrice  (Nl-&a-a»-1) 
Order  procesaing  records  generated 
during  the  tale  of  Ekenhuwer  siivor 
dollar*.  1971. 

13.  Department  of  the  Trkoaury, 
Internal  Revenue  Service,  Service 
Center*  (Nl-68-«-2).  Additions  and 
changes  to  Recordi  Control  Schredule 
200 

Dated.  Fsbrvary  Zi.  lOaa 
Don  W  WUaoQ. 
AnJtiyMofUtpUiutmdSta4>m. 
\yn  Uoc  M-41S»  FUod  i~»-mn  k4»  ami 


NA-nONAL  AEltOMAimCS  AND 
9^  ACC  AOMMMTRATIOM 

|NotkMM-1S1 

NASA 

Syetetne 

Comwmm  (STTAO; 

AOCMCv:  National  Aeronautica  and 
Space  Admfnlttmtion 
ACTKMC  Notice  of  Meeting. 


(NACk 


r  In  accordance  «nth  the 
Federal  Advieury  Committee  Act  Pub. 
I.  92-463.  as  amended,  the  Nnbonal 
Aeronautics  and  Space  Admiiustratioii 
anniMinces  a  forthcoming  meeting  of  the 
NA.SA  Advisory  CounoL.  Space  Systems 
and  Tp(iuiolog>  Advisory  Committee 
,\d  Hoc  Review  Team  on  Low-Cost 
F".\p«'ndable  LauncJi  VeJucles. 
DATV  AMD  T1MB:  March  21,  1U8U,  8  a  m.  to 
4pm.  and  March  22.  19H9.  8am   to  4 
p  m 

AOOMCSS:  Martin  Marietta  Deer  Creek 
^rt(  ility   Monarch  Room.  12999  Deer 
Cn-flk  Canyon  Road.  Ijflleton.  CO  80127 

ron  FVIHTMBW  IMFOMHATION  COSTrACT 

Mr  D.ivid  Slone.  Office  of  ABTonaufiai 
and  Space  Technology.  National 
AproiiHutics  and  Space  AdminislrHinm. 
Washinjjton.  DC  20546,  202/453-3654 


tliPTLIHCMTAfrr  IMPOmHATTOWL'  Tbe 
NAC  Space  Sy»tems  and  Technology 
Advisory  Committee  (SSTAC)  was 

established  to  provide  overall  guidance 
to  the  Office  of  Aeronautics  and  Space 
Technology  (OAST)  on  space  systems 
and  technology  programs.  Special  ad 
hoc  review  teams  are  formed  to  address 
specific  topics.  The  Ad  Hoc  Review 
1  earn  on  Low^Cost  Expendable  Launch 
Vehicles,  chaired  by  Mr.  Marc 
f  jinaianimp,  u  uunprued  of  ouie 
members  The  meeting  will  be  open  to 
the  put'lic  up  to  the  aeating  capiaty  of 
the  room  (approximately  20  persona 
ini  luding  the  team  members  and  other 
participants). 

Tyf>e  nf  Mt;etmg  Open. 

Agenda: 

March  21.  IQflB 

8  am — Summary  of  Expendable 
Ijiunch  Vehicle  hidustry  Technology 
Needs. 

11  a.m. — Presentation  on  PreHmtnary 
Technology  Program  Plannmg. 

4  p.m — Adjourn. 

March  22. 1989 

8  am — Discussion  of  Prehminary 
Technology  Program  P!an. 

1  pjn. — General  DiacuMiotL 

4  p.m. — Adjourn. 

Kebrttary  27.  IMa 
Ann  Bradley, 

Advisory  Commute*  Sfonagmitent  Officer. 

SniKinaJ  Aervnoutia  am/ Space 

AdmimittratxiB- 

[KR  Doc  M-MM  PUed  3-3-aft  8:43  ■m) 
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NASA  Advtaory  Coundl  fftAQ.  Space 
Systeew  antf  Techneiogy  Advtoory 
Commmee  (SSTAC); 


AOCMCY:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  cA  Meeting 


tUMIMJlY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L  92-463.  as  amended,  the  Nafioniil 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Counul.  Space  Systems 
and  Technology  Advisory  Committee. 
Ad  Hoc  Revnew  Team  on  Ptanel  F^rth 
Technologies. 

DATt  AND  TNM:  March  30,  1989,  9  am.  to 
4  30  p  m..  and  March  Jl,  1989.  9  am  to 
3_)0p.m. 

AOOnUS:  National  Aeronautics  and 
Spitce  .^dmlnlstratlon.  Langley  Respart  h 
Onler.  Building  1219.  Room  225. 
Hampton.  V A  23865. 


POm  RMTNCR  MPOMNATKM  CONTACT 
Mr.  Wayne  R.  Hudson.  Office  of 
Aeronautics  and  Space  Technology, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/453-2740. 

SU^n-CMBNTARY  mFONMATION:  The 
NAC  Space  Systems  and  Technology 
Advisory  Committee  (SSTAC)  was 
established  to  provide  overall  guidance 
to  the  OfTicc  of  Aeronautics  and  Spac« 
Technology  (OSAST)  on  space  systems 
and  technology  programs.  Special  ad 
hoc  review  teams  are  formed  to 
addresss  specific  topics.  The  Ad  Hoc 
Review  Team  on  Planet  Earth 
Technologies,  chaired  by  Dr.  Paul  W. 
Mayhew,  is  comprised  of  eight  members. 
The  meeting  will  be  open  to  the  pubUc 
up  to  the  seating  capacity  of  the  room 
(approximately  75  persons  including  the 
team  members  and  other  participants). 
Type  of  Meeting:  Open. 

Agenda- 
March  30, 1989 

9  a.m. — Introduction. 

9:10  a.m. — Key  Questions  From  the 
OAST  Perspective. 

9:20  a.m- — Office  of  Space  Science 
and  Applications.  Earth  Science  and 
Appications  Division  Program  and 
Mission  Plans — an  Update. 

10  a.m. — Geostationary  Platform  Earth 
Science  Steering  Committee. 

10:30  a.m. — Global  Change  Overview. 

11  a.m. — Sensors  Working  Group 
Report 

1  p.m. — Data  Systems  Technology 
Working  Group  Report. 

2  p.m. — Global  Change  Technology 
Steering  Committee  Report 

4  p.m. — Discussion. 
4:30  p.m. — Adjourn. 
March  31. 1989 

9  a.m. — Discussion  Continued. 
2:30  p.m. — Critical  Issues  and  Actions 
Summary. 
3:30  p.m. — Adjourn. 

February  27, 1989. 
Ann  Bradley, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

[F'R  Doc.  8&-5070  Filed  3-3-89;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Infonnation  Collection 
ActMtlee  Under  (MB  Review 

agency:  National  Endowment  for  the 

ArU. 

ACnON:  Notice. 


summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATE:  Comments  on  this  information 
collection  must  be  submitted  by  April  5. 
1989. 

ADORESSES:  Send  Comments  to  Mr.  ]im 
Houser,  Office  of  Management  and 
Budget  New  Executive  OfSce  Building. 
726  Jackson  Mace,  NW..  Room  3002, 
Washington.  DC  20503:  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mrs.  Anne  C.  Doyle, 
National  Endowment  for  the  Arts. 
Administrative  Services  Division,  Room 
203. 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-6401). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Anne  C  Doyle,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division.  Room  203, 1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  2050S;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

supplembttary  niformatkmic  The 

Endowment  requests  a  review  of  the 
revision  of  a  ciurently  approved 
collection.  This  entry  is  issued  by  the 
Endowment  and  contains  the  following 
information  (1)  The  title  of  the  form;  (2) 
how  often  the  required  information  must 
be  reported;  (3)  who  will  be  required  or 
asked  to  report  (4)  what  the  form  will 
be  used  for.  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 

Title:  Basic  State  Grant  Application 
Narrative  Format 

Fequeni  y  of  Collection:  Biennially; 
Triennially. 

Respondents:  State  or  local 
governments. 

Use:  Requested  information  is  needed 
to  enable  the  Endowment  to  determine 
whether  applicants  meet  eligibility 
requirements  and  criteria  and  to  provide 
the  Endowment  with  information  on 
past  performance  of  applicant  agencies. 

Estimated  Number  of  Respondents: 
25. 

A  verage  Burden  Hours  per  Response: 
13.75. 

Total  Estimated  BuirJen:  342. 
Anna  C  Doyla. 

Administrative  Services  Division.  National 
Endo  wment  for  the  Arts. 
[FR  Doc.  89-5113  Filed  3-3-89;  8:45  am] 
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Agency  Infonnation  Collection 
Acthdtiee  Under  OMB  Review 

AOENCv:  National  Endowment  for  the 
Humanities. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  April  5, 1989. 

ADDRESSES:  Send  comments  to  Mrs 
Ingrid  Reyes,  Management  Assistant 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue.  NW..  Washington,  ck:  20506 
(202-786-0233)  and  Mr.  )im  Houser, 
Office  of  Management  and  Budget  New 
Executive  Office  Building.  728  Jackson 
Place.  NW..  Room  3208.  Washington,  DC 
20503  (202-395-7316). 

for  further  information  contact: 

Ms.  Ingrid  Reyes,  National  Endowment 
for  the  Humanities,  Administrative 
Services  Office,  Room  202, 1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506  (202)  786-0233 
from  whom  copies  of  forms  and  support 
documents  are  available. 

sufpixmentary  information:  All  of  the 
entries  are  grouped  into  new  forms, 
revision,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form:  (2)  the  agency  form  number,  if 
applicable:  (3)  how  often  the  form  must 
be  filled  out  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for  (6)  an  estimate  of  the  number 
of  hours  needed  to  fill  out  the  form. 
None  of  the  entries  are  subject  to  44 
U.S.C.  3504(h). 

Category:  Extension 

Title:  NpRondtion  of  Indirect  Cost  Rate 

Information  Needed 
Form  Number  3136-0055 
Frequency  of  collection:  One  per  year 

from  each  respondent 
Respondents:  Not-For-Profit  Institutions. 
Use:  Evdluation  of  Indirect  Cost  Rate. 
Estimated  Number  of  Respondents:  75. 
Frequency  of  Response:  Depending  on 

type  of  rate  provisional-annualh 

predetermined-biannually. 
Estimated  Hours  for  Respondents  to 

Provide  Information:  20  hours  per 

respondent  or  1500  total  hours  for  all 

respondents. 
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/  .  ■    ■■■■.':'  :    ■.:     1       ,.jI  Heportjng  and 

f(r(  -  r/'.Tjf  ftunfrr.    laV)  hour*. 
SuMn  M    M«(t« 

\  .tj.tt.Mit  I  .}tairnntn  /<v  Admnn.ytnilMin 
[IK  U.H    *»  SI  U  Kili-l  I   i  m  8.45  ■ml 

MLlina  COM    flM-OI-M 


NUCtEAR  REGULATORY 
COMMISStOM 


Docuntenis  Cow<B<wlwg  ne(w»»"W  o** 
RvcofdksvpinQ  RsQutreiMWite;  Offfow 
of  Management  and  Bwdget  ni»>ew 

AQCNCr  Nui  Ifrtr  Kfxuldtory 

( !iiriimr>isii)n 

ACTKM:  Noiii  »•  iif  the  OfTice  of 

MnnnumTirnf  (inH  Hurljtrt  revlrw  of 

mfnrmttfffm  ri)llertton 


Tb«  Niu'Jear  Rtrguliilnry 
(  iirnmusion  |NRC)  hii»  nttjfntiy 
•lubaultvd  to  th«  LHf\cm  of  MarwiffMnenI 
HPil  Ued^t  |C)MU)  for  r«vi«w  thfl 
foUowinn  prDpoaal  for  iba  cultvction  of 
Iriiortaatiiai  uodar  iha  provtakma  of  th« 
Kuperwnrt  KerKictlon  Act  |44  U  SC 
Chrtpit-r  LSI 

I.  />pe  t>/  Mi^Mn/AiucMi,  n*rw,  mviMJOtt. 
I  w  «u  ttiiiMuir  EAUsfision. 

2   Ttw  Utif  of  th*r  tnfontHjUoa 
(  nl!,-^  tiiir.  NRC  ¥orm  314— OrUTicatA  of 
l)is()o«ilion  ctl  MfltitrMla. 

1.  77v'  form  nunt^>»r  if  ap^iitctthkr. 
NKC  Korin  314 

4  ffi'W  i^ftrn  Lfie  coJJttt-tMit}  i» 
rt'Quirvd-  Hie  furm  la  iubmitteci  uni-e. 
when  A  hc4inii(*r  termltiHte*  lit  license 

5  1^f7lo  will  tw  rff^uirfhJ  or  u.tktHt  lo 
n'fXTf  P»?r*i)n«  holding  da  NRC  bccnse 
for  (he  postewion  nrid  use  of 

r«diuH(  tive  hypn)duLl.  soiin;«*,  or  special 
nut  Iffir  m4ift>nal  who  are  u««Bin({ 
lii«iis«>d  nrflvltl«8  and  lermtnHtlnjj  the 
Ik  ••nj«. 

ft  .^n  ffitimcfr  of  thv  ntimhtT  i  'f 
rt'SfhuiMra  400. 

7  An  CAlnimtr  of  th(>  tutnl  num!>rr  (if 
hours  ntftferf  lo  ccrifi/ftf  L'x' 
n'quirrmrnl  or  rfi;iifst  An  svt-rHjjf  of 
0  5  hours  per  rvspoaaa.  for  a  total  of  200 
hiiur* 

H  .1/:  i.h/ii  rit:on  of  whether  Bi'cUmi 
.i.'MUIhi.  Pvh  L  i/6^ll  appJim:  Not 
iipplu  able 

9  .■\hti(mcl  NRC  Fomi  314  funiishi's 
infomirition  to  SHC  rv^l^rd!n(^  tninHfer  or 
othrr  dtspoaition  of  rndioncfive  material 
hy  l»«-^»isee»  who  wrtsh  to  trrminHte  fhrtr 
liuraaw*.  Ttw  tnfonnAtUMi  ka  iiaed  by 
NKC  as  part  of  tha  btiua  for  ita 
(letenninalion  that  ibe  facility  has  been 
iJfiired  of  radioai.live  oaaUirial  b«fo«« 
the  faiultty  la  rwUaaud  fur  unrAstncted 
ute 

(°<ipu*s  of  the  suiimiltal  may  be 
ln»p<'c;ted  or  obtained  for  a  fen  fnjm  ihe 


NKCl'ubi:'  Umujment  Room  2120  L 
Strt't'l  NW  ,  VVdihinslon   DC 

Comroents  and  questions  may  be 
(Lrei  ted  hy  mail  fri  the  OMB  rt^viewer. 
N'lcoJrt*  n   Car'  la    Paperwork  Ri.-duction 
l>r.Mi.,  t  f3150^^)2Hl.  QfTice  of 
.•vl.iniiijement  and  Rudyet.  Wniiiington. 
DC  Jil^W),) 

("ommenls  mny  ahn  be  communtciited 
by  felephory*  at  (202)  3W>-30(H 

The  NKC  (Clearance  Officer  is  Hrenda 
|o  Shetlod.  1^01)492-0132. 

1  lute*)  It  (Mhewta   MnrylarHl.  lhf»  »th  ditj 
u!  Fvhnia/y  IflSa 

h'lr  the  Nuctraf  KefiuUtnry  Commfsaton 
|o^ca  A.  AaMiita. 

rVf  Mffiofet/.*i-'/T/ur  Of^K  ml  for  !r^'>rmutii>n 
rtrj.  'urr-wt  MnntTft^nrert 
[VV.  I>K    »^1f»  Pled  J  3-88  8.45  am] 
—  law  cocM 


SECUmTCS  AMD  EXCHANGE 
COMMiSSIOM 

(Rat  P«o.lC-t««9«(l1>-M401 

ML  Venture  Pwtrwri  II.  \J^  •«  aL; 


Kft>ruiiry  r"   IWIB 

AOCMCr:  Secoiitiae  and  Exckajnue 

Cunamikaion  ("SFC"). 

ACnoac  iskitica  of  Applicatian  K« 

Knanpnon  andtr  the  hnreatmant 

ComfMny  Act  of  IBM  ("1»W  Act"). 


Applicants-  KdL  VaiUurc  ParUiera  Q. 
LP  CMLVP  U").  Marrfll  Lynch  Venture 
C^tpital  Inc.  (tha  "Maaiiftamaat 
Company")  and  MLTechnoiogj 
Ventures,  LP.  ("MLTschnolofiy'"). 

Rt'lpvant  1940  Act  StHUtom. 
KxemptioQ  rvqaeated  luidcr  aecUoo  57(c) 
from  the  proviaiona  of  aection  S7(a)(l) 
and  under  aection  17(d)  and  Rula  17d-l 
thereunder  authorizing  a  tranaaction 
pmhibited  under  aection  5TaJ(4). 

.'^umntory  of  .Application  Appiic-ants 
nifk  an  order  (tmntirtfj  an  exemption  (!) 
under  section  57((:)  from  the  provisions 
of  .net.tion  S7(bH1)  to  permif  M1.VP  0  to 
ai  niiire  certain  securities  from  the 
ManaKemant  Company  and  (2)  und«r 
section  ITfd)  and  Rul«  17d-l  thereunder 
to  ptTinil  MLVP  II  and  ML  Tec♦lno^OKy 
(o  parlicipala  in  a  joint  arTiinj^rment 
relating  to  such  SAcnritiet  wrhich  would 
olberwiM  b«  pmhibited  under  aection 

Fiiir\{  Dalr  The  applK.ation  was  filed 
on  Auguat  19.  1967  and  ajneoded  on 
S<-ptember  1.  1968.  October  20.  ]9«8aiul 
February  16.  18«. 

Ht'unnfi  or  Sotificotion  of  Htfcnix^ 
An  order  granUnii  the  application  wili  be 
issued  unless  the  Contnuaaion  orders  a 
hennnjj  Intereated  persoru  may  requeat 
a  heanng  on  the  application,  or  ask  lo 


)<«•  notified  J  a  beanng  u  ordered  Any 
re(jue<tt  should  be  in  wntin^  and  ahouki 
be  received  by  the  SEC  by  S.30  p-m..  on 
Marth  2a  19ea  A  request  for  a  heanog 
should  slate  the  nature  of  ihe 
requestor  s  interest,  the  reaaon  for  the 
request,  and  the  issues  conteslfd.  Any 
person  requesting  a  he<iring  should 
serve  the  Applicants  with  a  copy  of  the 
request,  either  personally  or  by  mail, 
and  should  send  the  request  to  the 
S<'rrt!^ary  of  the  SEC  along  with  proof 
of  service  on  the  Applicants  in  the  form 
of  an  affidavit  or.  for  lawyers,  a 
(ertificate  of  service.  A  request  for 
notirication  of  the  date  of  a  hearing  may 
be  made  by  writing  to  the  Secretary  of 
the  SEC 


Secretary.  SFC  4S0  Sth 
Str««t.  NW  .  Waahingtoo.  DC  204&a. 
MLVP  U  and  ihe  Majiagement  Con^MJay. 
717  Fifth  AventM,  New  York.  New  York 
1{X)22.  ML  Technology,  Worid  FmaxMsal 
Center.  North  Tower,  18th  Floor,  New 
York.  New  York  10281. 

ran  FURTHCR  MFomaATioM  conrrAcr 

Jeremy  N  Rubenatetn.  Staff  Atfomcy.  at 
(202)  m-ZM7.  or  H.R  HaHock.  fr  . 
Speaal  Ctiunsel.  at  (202)  272-3030 
(DiTlaion  of  Inreatment  Management. 
Office  of  biveatment  Company 
Regulation) 

•UPVLEMOrTAirV  WF0WMAT10W.  The 

following  Is  a  lummary  of  the 
application.  The  conpieta  applicatioo  is 
available  (or  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commencal  copier  who  can  be 
contacted  at  (800)  231-0282  (in  Maryland 
(3<n)  258-4300). 


Applicants' 

1   MLVP  II.  a  Delaware  limited 
partnership,  is  a  business  development 
company  under  the  1940  Act.  The 
investmejit  objective  of  MLVP  II  is  to 
seek  long-term  capital  appreciation  by 
making  venture  capital  investments. 

2.  The  Creneral  Partners  of  MLVP  II 
consist  of  the  MLVP  11  hidiTtdual 
General  Partners  and  MLVP  U  Co..  LP.. 
(the  "MLVP  11  Managing  Cerwral 
Partner  )  The  MLVP  D  Individual 
Oneral  Partners  include  the  three 
.MLVP  n  Independent  General  Partners 
(defined  lo  be  individeals  who  are  not 
"interested  persons"  of  MLVP  II)  and 
one  C'.eneral  Partner  who  is  an 
mdi\-iduBl  and  who  is  on  affiliated 
person  of  the  MLVP  U  Managing 
Ceneral  Partner  The  MVIJ*  II  Managing 
Oneral  Partner  is  the  managing  general 
partner  of  MLMP  Q  and  is  responsible 
for  Its  venture  capital  mvestments.  The 
MLVP  11  Managing  Creneral  Partner  is  a 
limited  partnership  controlled  by  its 
general  partner,  the  Management 


Company,  which  performs  the 
management  and  administrative 
services  necessary  for  the  operation  of 
MLVP  II.  The  MLVP  II  Managing 
General  Partner  and  the  Management 
Company  are  both  registered  investment 
advisers  under  the  Investment  advisers 
Ac;t  of  1940.  The  Management  Company 
is  an  indirect  subsidiary  of  Merrill 
Lynch  4  Co.,  Inc.  ("ML  4  Co."),  a  holding 
company  which,  through  its  subsidiaries, 
provides  investment,  financing,  real 
estate,  insurance  and  related  services, 

3  ML  Technology  is  a  limited 
partnership  which  has  the  investment 
objectives  of  seeking  cash  flow  from. 
inter  alia,  investments  in  portfolio 
limited  partnerships  or  warrants  to 
purchase  common  stock  of  companies 
that  sponsor  portfolio  limited 
partnerships.  ML  R4D  Co.,  LP.  (the  "ML 
Technology  Genei^l  Partner")  is  the 
general  partner  of  ML  Technology  and  is 
responsible  for  selecting  ventures.  The 
general  partner  of  the  ML  Technology 
General  Partner  is  an  indirect  wholly- 
owned  subsidiary  of  ML  4  Co. 

4.  BBN  Advanced  Computer  Partners, 
LJ>.  ("BBN  Computer"),  a  Delaware 
limited  partnership,  intends  to  develop, 
produce,  and  derive  income  from  the 
sale  of  a  high  performance  general 
purpose  computer  system  in  the 
industrial,  technical  and  engineering 
markets.  The  General  Partner  of  BBN 
Computer  is  BBN  Advanced  Computer 
Development  Corporation,  which  is  a 
Delaware  corporation  and  a  wholly- 
owned  subsidiary  of  Bolt,  Beranek  and 
Newman.  Inc.  ("BBN").  a  diversified 
high  technology  corporation. 

5.  Applicants  seek  an  order  of  the  SEC 
relating  to  the  acquisition  by  MLVP  II 
from  the  Management  Company  of  22 
Class  A  limited  partnership  interests 
(the  "Class  A  Interests")  in  BBN 
Computer  and  warrants  to  purchase 
16.500  shares  of  common  stock  of  BBN. 
The  investment  opportunity  was  brought 
to  the  attention  of  the  ML  Technology 
General  Partner  during  February  of  1987, 
and  was  subsequently  brought  to  the 
attention  of  MLVP  11.  The  MLVP  U 
Managing  General  Partner  and  the  ML 
Technology  General  Partner  conducted 
separate  evaluations  of  the  proposed 
investment  and  independently 
determined  lo  approve  investments  of 
up  to  $1,000,000  and  $2,500,000, 
respectively,  for  MLVP  II  and  ML 
Technology. 

6.  On  April  2.  1987,  ML  Technology 
acquired  55  BBN  Computer  Class  A 
Interests.  The  purchase  was  $45,500,  per 
Class  A  Interest,  for  an  aggregate 
purchase  price  of  $2,502,500.  On  April  2. 
1987.  ML  Technology  made  a  cash 
payment  of  $550,440  to  BBN  Computer 
for  the  Class  A  Interests  (representing 


$10,008  per  Class  A  Interest  purchased) 
and  delivered  a  non-interest  bearing 
promissory  note  (the  "Investor  Note") 
payable  lo  BBN  Computer  in  the 
aggregate  principal  amount  of  $1,952,060 
(equal  to  $i35.492  per  Class  A  Interest 
purchased)  evidencing  ML  Technology's 
obligation  to  make  three  annual 
installment  payments  commencing  May 
15.  1988  to  BBN  Computer  with  respect 
to  the  purchase  price  of  the  Class  A 
Interests.  Also  on  April  2, 1987.  pursuant 
to  a  Partnership  Purchase  Option 
Agreement  among  BB.N  Computer,  BB.N 
Advanced  Computer  Development 
Corporation  and  the  limited  partners  of 
BB.N  Computer  (the  "Option 
Agreement"),  each  limited  partner, 
including  ML  Technology,  granted  to 
BBN  an  irrevocable  option  (the 
"Purchase  Option")  to  purchase  its 
Class  A  Interests.  As  consideration  for 
the  grant  to  BBN  of  the  option  to 
purchase  the  Class  A  Interests.  BBN 
issued  warrants  the  holder  to  purchase 
750  shares  of  Common  Stock.  $1.00  par 
value,  of  BBN  per  Class  A  Interest.  As 
consideration  for  the  grant  to  BBN  of  an 
option  to  purchase  its  55  Class  A 
Interests,  ML  Technology  acquired 
41.250  BBN  Warrants. 

7.  MLVP  ITs  investment  in  BBN 
Computer  Class  A  Interests  could  not  be 
made  concurrently  with  ML  Technology 
because  of  the  need  for  the  requested 
relief.  Accordingly,  the  Management 
Company  agreed  to  purchase  22  BBN 
Computer  Class  A  Interests  on  behalf  of 
MLVP  n  and  to  sell  such  Class  A 
Interests  to  MLVP  n  following  receipt  of 
the  requested  order.  On  April  2, 1987. 
the  Management  Company  acquired  22 
BBN  Computer  Class  A  Interests  on 
behalf  of  MLVP  11.  which  represents 
approximately  3.6%  of  the  BBN 
Computer  Class  A  Interests  presently 
outstanding,  for  an  aggregate  purchase 
price  of  $1,001,000.  On  April  2. 1987,  the 
Management  Company  made  a  cash 
payment  of  $220,176  for  the  Class  A 
Interests  (representing  $10,006  per  Class 
A  Interest  purchased)  and  delivered  an 
Investor  Note  payable  to  BBN  Computer 
in  the  aggregate  principal  amount  of 
$780,824  (equal  to  $35,492  per  Class  A 
Interest  purchased)  evidencing  the 
Management  Company's  obligation  to 
make  three  annual  installment  payments 
commencing  May  15, 1988  to  BBN 
Computer  with  respect  to  the  purchase 
price  of  the  Class  A  Interests.  The  terms 
of  the  purchase  of  BBN  Computer  Class 
A  Interests  by  the  Management 
Company  and  ML  Technology  are 
identical  in  all  respects  other  than  the 
number  of  Class  A  Interests  purchased. 
On  April  2. 1987,  pursuant  to  the  Option 
Agreement,  the  Management  Company 
granted  a  Purchase  Option  to  BBN  to 


purchase  its  22  Class  A  Interests,  and  in 
consideration  therefor  acquired  16.500 
BBN  Warrants  on  behalf  of  MLVP  H. 

8.  The  purchase  price  to  be  paid  by 
MLVP  11  to  the  Management  Company 
for  the  BBN  Computer  Class  A  Interests 
and  accompanying  BBN  Warrants 
proposed  to  be  acquired  by  MLVP  II  vuL 
be  the  lower  of  (i)  the  fair  value  of  the 
investment  on  the  date  MLVP  II  acquires 
the  BBN  Computer  Class  A  Interests  and 
accompanying  BBN  Warrants  (as 
determined  in  good  faith  by  the  MLVP  II 
Independent  General  Partners  in 
accordance  with  paragraph  9.  below) 
("Value")  or  (li)  the  cost  lo  the 
Management  Company  of  purchasing 
and  holding  the  investment  (determined 
in  accordance  with  paragraph  10.  below) 
( "Cost ").  If  the  Value  is  greater  than  the 
balance  remaining  under  the  Investor 
Note.  MLVP  II  will  assume  the 
obligation  to  make  any  remaining 
payments  evidenced  by  the  Investor 
Note,  and  will  simultaneously  make  a 
cash  payment  to  the  Management 
Company  equal  to  the  difference 
between  the  lesser  of  the  Cost  or  Value 
and  the  balance  remaining  under  the 
Investor  Note.  If  the  Value  is  less  than 
the  balance  remaining  under  the 
Investor  Note,  MLVP  II  will  still  assume 
the  obligation  to  make  any  remaining 
payments  evidenced  by  the  Investor 
.Note:  however,  the  Management 
Company  will  simultaneously  make  a 
cash  payment  to  MLVP  11  equal  to  the 
difference  between  the  balance 
remaining  under  the  Investor  Note  and 
the  Value.  If  the  Value  is  equal  to  the 
balance  remaining  under  the  Investor 
Note,  MLVP  II  will  assume  the 
obligation  lo  make  any  remaining 
payments  evidenced  by  the  Investor 
Note,  and  neither  MLVP  II  nor  the 
Management  Company  will  make  a  cash 
payment. 

9.  The  Managing  General  Partner  of 
MLVP  11  will  render  its  wntten  opinion 
as  to  the  fair  value  of  the  BBN  Computer 
Class  A  Interests  and  accomptinying 
BBN  Warrants  on  the  date  the 
investment  is  proposed  to  be  acquired 
by  MLVP  11.  which  opinion  shall  discuss 
ea(  h  of  the  factors,  assumptions, 
estimates  and  projections  (collectively. 
"Factors")  considered  in  determining 
fair  value.  The  Managing  General 
Partner  will  make  a  presentation  to  the 
Independent  General  Partners  of  MLVP 
II  as  to  the  basis  for  its  opinion,  which 
presentation  will  include  detailed 
information  as  lo  each  Factor 
considered.  The  Managing  General 
Partners  opinion  and  each  Factor 
considered  therein  will  then  be 
independently  reviewed  by  the 
Independent  General  Partners  of  MLVP 
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II.  at  kait  ti  maionty  of  whum  shall 
have  extensive  knowledK«  in  financidl 
and  business  matters.  Based  upon  their 
rt'view  of  the  opinion  and  prfsentalion 
of  the  Managing  General  PHrtner  and 
upon  sut:h  other  mformation  as  they 
deem  necessary  and  appropriate,  the 
Independent  (_ieneral  Partners  of  MLVP 
II  shall  determine  the  fair  value  of  the 
HHN  (Computer  Class  A  Inten-sts  and 
accompanying  BBN  Warrants  on  the 
dale  the  investment  is  proptjsed  to  be 
acquired  by  Ml.VP  II  Detailed  minutes, 
whii  h  »hdil  at  a  minimum  !i[>e<;ific«!ly 
dis(  uss  each  of  the  Factors  considere<i 
and  the  t)asis  for  any  action  taken,  shall 
h*'  kept  of  the  Managing  (jeneral 
Partner's  presentation,  the  review  of  the 
Managing  Oneral  Partners  opinion, 
and  the  determination  of  fair  value  by 
the  In(li'p«'ndent  Genera!  Partnt-ni  of 
MIA'P  II   All  such  minutes,  the 
Managing  Oneral  Partner's  opinion, 
and  any  documents  con«idere<l  or 
rvvieweil  by  the  Independent  CJeneral 
Partners  of  Ml.VP  II.  shall  be  available 
fur  i[isp«;i,tion  by  the  Comrtussion  or  its 
staff 

in  (lost  shall  be  the  original  pun.hase 
price  of  $1,001,000  for  the  22  BBN 
Computer  Class  A  Interests  paid  by  the 
Management  Company  on  April  2.  UW7. 
plus  carrying  costs  related  to  such 
Investments  The  Cost  shall  therefore 
e<jual  all  cash  payments  made  by  the 
Management  to  BBN  Computer,  the 
balance  remaining  under  the  Investor 
Note,  and  carrying  costs  assessed  as 
disc  usseil  below   Ml.VP  II  will  pay  no 
carrying  costs  with  rtfspect  to  the  period 
prior  to  Apnl  2.  19«7.  the  acquisition 
date  of  the  purt;hase  by  the  Management 
Company   which  was  subsequent  to  the 
authorization  of  the  investment  liy  the 
Independent  Oneral  Partners  of  Ml.VP 
II.  The  carrying  costs  will  be  ansfssed 
only  with  rcspei  t  to  the  inlitial  cash 
paymeni  made  to  BBN  (Computer  !iv  the 
Maiiagcnient  Company  and  any 
payments  made  by  the  .Maiiagrrnent 
Company  under  the  linenlor  Nule   Such 
carrying  msts  will  ai  <;rue  with  rfspt-ct 
to  (Ml  h  payment  from  the  date  such 
payment  ih  m.ule   For  purposes  of  this 
ir  Kisartion.  carrying  costs  consist  of 
interest  charges  computed  at  the  lower 
of  (i  I  the  prime  i:omm»T(  i.il  lending  rate 
charged  by  Citibank.  N  A   during  the 
period  fur  which  carrying  costs  are 
being  paid  or  |ii|  the  effec  tive  cost  of 
borrowing  by  Ml,  A  Co  during  such 
period    The  effectivt-  cost  of  borrowings 
by  Ml.  .*  ( 'o   IS  its  actual     Average  Cost 
of  Funds  "  which  it  calculates  on  a 
monthly  basis  by  dividing  its 
consolidated  financing  expeiist-s  tiy  the 
total  amount  of  borrowings  during  the 
period. 


11.  The  purchaM  will  not  be 
consummated  unle«»  the  Independent 
Cieneral  Partner*  of  MLVP  II  determine, 
following  the  issuance  of  the  order 
requested  In  the  application  and  pnor  to 
the  acquisition  of  the  BBN  Computer 
Class  A  Interests  and  the  accompanying 
BBN  Warrants  from  the  Management 
Company,  that  the  investment  continues 
to  be  appropriate  for  MLVP  II. 

Applicants'  Le^l  Analysia 

A  Relief  under  Section  57(c) 

1  The  relief  requested  under  section 
57(c)  Is  justified  by  twih  the  terms  of  the 
transaction  and  the  fact  that  the 
proposed  investment  is  not  otherwise 
available  to  MLVP  II  The  MLVP  U 
Managing  General  Partner  is 
sophistuiated  and  experienced  in 
valuing  secunties  and  evaluating 
financial  transactions  generally,  and  has 
reviewed  the  proposed  investment  in 
detail.  In  this  regani,  the  MLVP  II 
Miinaging  (ieneral  Partner  considered 
all  information  deemed  relevant, 
including  the  nature  of  the  investment, 
the  nature  of  the  investment  by  affiliates 
of  ML  k  Co.  in  BBN  Computer,  and  the 
fairness  of  the  purchase  price  proposed 
to  [m  paid  by  MLVP  II.  The  MLVP  II 
Managing  General  Partner  determined 
that  the  proposed  investment  by  MLVP 
II  will  not  directly  or  indirectly  b<'nefit 
entitles  affiliated  with  ML  A  Co. 

2.  At  a  meeting  of  the  Independent 
(General  Partners  of  MLVP  II  held  on 
Man.h  30,  1987,  MLVP  Us  investment 
was  approved  after  consideration  of 
each  of  the  factors  set  forth  in  section 
57(c|  The  MLVP  II  Independent  C;eneral 
Partners  have  such  knowledge  in 
financial  and  business  matters  as  to  t>e 
capable  of  determining  whether  the 
investment  is  appropriate  for  MLVP  II, 
As  stilled  above,  the  purt.hase  will  not 
be  consummated  unless  the  Independent 
(.eneral  Partners  of  MLVP  II  make  an 
additional  determination  that  the 
investment  continues  to  be  appropriate 
for  MLVP  II 

J  MLVP  Us  Independent  (ieneral 
P.irtners  (  onsidered  the  fact  that  the 
proposed  purchase  pnce  to  be  paid  by 
MLVP  II  will  include  carrying  cxjsts 
incurred  by  an  affiliated  person  |i  e  .  the 
Management  (Company)  if  the  fair  value 
of  the  investment  at  the  time  of  the 
acquisition  by  MLVP  II  is  determined  to 
be  more  than  the  sum  of  the  purchase 
price  plus  the  affiliates  s  carrying  costs 
Ml.VP  II  believes  that  it  is  appropriate 
for  it  to  reimburse  an  affiliate  for 
(  arrying  costs  in  a  situation  where  an 
affiliate  purchased  an  investment  as.  in 
effect,  its  nominee  and  where  MLVP  II 
would  have  purchased  such  investment 


directly  if  if  had  not  been  necessary  to 
obtain  the  requested  relief. 

4.  The  investment  is  not  otherwise 
available  for  purchase  by  MLVP  II.  the 
MLVP  II  Managing  General  Partner  has 
approved  the  investment  after  review  of 
a  considerable  number  of  possible 
investments  for  MLVP  II.  The  proposed 
transaction  is  consistent  with  MLVP  II's 
investment  objective  and  is  the  kind  of 
transaction  in  which  it  was 
contemplated  that  MLVP  II  would 
participate. 

B  Relief  under  Section  17(d)  and  Rule 
}7ii-l 

1.  The  MLVP  II  Managing  General 
Partner  and  the  ML  Technology  General 
Partner  reviewed  the  proposed 
investments  and  determined, 
repectively.  that  the  investments  were 
consistent  with  MLVP  ILs  and  ML 
Technology's  investment  objectives  and 
would  not  disadvantage  either  MLVP  II 
or  ^^L  Technology  in  making, 
maintaining  or  disposing  of  the 
investments.  In  reaching  such 
determinations,  the  MLVP  II  Managing 
General  Partner  and  ML  Technology 
G^meral  Partner  recognized  thai 
although  the  purchase  price  per  Class  A 
Interest  would  be  the  same.  MLVP  II 
and  ML  Technology  would  each  acquire 
a  different  number  of  Class  A  Interests. 
However,  MLVP  II  and  ML  Technology 
are  at  different  points  in  their 
investments  programs,  and  do  not 
believe  that  the  different  numt)er  of 
Class  A  Interests  acquired  makes  MLVP 
lis  proposed  investment  in  BBN 
Computer  any  more  or  less 
advantageous  than  ML  Technology's 
investment.  To  the  extent  that  the 
investments  prove  to  be  successful. 
MLVP  II  and  ML  Technology  will  profit 
equally  in  proportion  to  their  respective 
investments, 

2.  The  prospectus  of  MLVP  II 
indicated  that  MLVP  II  may  be  a  co- 
investor  in  portfolio  companies  with 
affili.ites  of  management.  Similarly,  the 
prospectus  of  ML  Technology  indicated 
that  ML  Technology  may  co-invest  in 
research  and  development  partnerships 
with  affiliates  of  management.  MLVP  II 
and  ML  Technology  thus  submit  that  the 
relief  re(juested  is  consistent  with  the 
purposes  of  ML  Technology  and  Ml.VP 
II.  their  stated  policies  and  the 
disclosure  made  to  prospective 
investors  Applicants  also  believe  that 
the  proposed  investments  are  in  the  best 
interest  of  ML  Technology  and  MLVP  II 

Applicants'  Conditions 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  following 
conditions: 


1  The  BBN  Computer  Class  A 
Interests  and  BBN  Warrants  will  be 
acquired  by  MLVP  II  in  the  manner  and 
on  the  terms  described  above. 

2.  In  connection  with  the  deliberations 
and  determinations  by  the  Independent 
General  Partners  of  MLVP  II, 
appropriate  record-steeping  will  be 
maintained  and  made  available  for 
inspection  by  the  Commission  upon 
request. 

3.  MLVP  II  will  not  have  more  than 
45%  of  its  assets  invested  jointly  with  all 
affiliates,  except  as  a  higher  percentage 
may  result  from  appreciation  rather  than 
acquisition  of  assets. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority 

Jonathan  G.  Katz. 

Secretary 

[FR  Doc  8&-5105  Filed  3-3-89:  8:45  am) 
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DEPARTMENT  OF  STATE 

Advisory  Committee  on  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Partially  Closed 
Meeting 

Department  of  State  officials 
responsible  fur  the  foreign  policy 
aspects  of  chemical  weapons,  nuclear 
non-proliferatioa  toxic  waste  disposal, 
ocean  dumping,  and  global  warming  and 
climate  change  issues  will  be  present  at 
9:00  a.m.  Thursday.  April  13  in  Room 
1205  of  the  Department  of  State  at  2201 
C  Street.  NW..  Washington.  DC  to 
discuss  key  issues  and  problems 
concerning  the  above  matters.  This 
session,  which  is  being  convened  by  the 
Department's  Advisory  Committee  on 
Oceans  and  International 
Environmental  and  Scientific  Affairs, 
will  be  open  to  the  public  and  will  last 
until  11:00  a.m.  Members  of  the  general 
pubhc  will  be  admitted  to  the  session  to 
the  limits  of  seating  capacity  and  will  be 
given  the  opportunity  to  participate  in 
discussions  according  to  the  instructions 
of  the  Chairperson.  In  that  regard, 
entrance  to  the  Department  of  State 
building  is  controlled,  and  entry  will  be 
facilitated  if  arrangements  are  made  in 
advance  of  the  meeting.  P*rior  to  the 
meeting,  persons  who  plan  to  attend 
should  so  advise  the  Office  of  Advanced 
Technology  by  contacting  William 
Moody,  telephone  (202)  647-4923.  All 
attendees  must  use  the  C  Street 
entrance  to  the  building. 

Officers  of  the  Bureau  of  Oceans  .md 
International  Environmental  and 
Scientific  Affairs,  along  with  the 
Department  of  State's  Advisory 
Committee  on  Oceans  and  International 


Environmental  and  Scientific  Affairs, 
will  meet  at  9:00  a.m.  on  Wednesday, 
April  12  in  a  session  which  will  not  be 
open  to  the  public.  This  i^ession  will 
include  discussion  of  classified  material 
under  5  U.S.C.  552b(c)(l)  and  U.S.C. 
552b(c)(9)(b).  The  disclosure  of 
classified  material  and  revelation  of 
considerations  which  go  into  policy 
development  could  adversely  affect  the 
ability  of  the  United  States  to  achieve  its 
foreign  policy  objectives.  The  purpose  of 
these  discussions  will  be  to  elicit  views 
and  discuss  issues  relating  to  chemical 
weapons,  nuclear  non-proliferation, 
toxic  waste  disposal,  ocean  dumping, 
and  global  warming  and  climate  change. 
This  portion  of  the  meeting  will  include 
classified  briefings  and  discussion  of 
classified  documents  pursuant  to 
Executive  Order  12356. 

Requests  for  further  information 
should  be  directed  to  William  Moody  of 
the  Office  of  Advanced  Technology,  of 
the  Department  of  State's  Bureau  of 
Oceans  and  Internationa! 
Environmental  and  Scientific  Affairs.  He 
may  be  reached  at  telephone  (202)  647- 
4923. 

Frederick  M.  BemthaL 
Chairman,  Advisory  Committee  on  Oceans 
and  International  Environmental  and 
Scientific  Affairs. 

February  9,  1969. 
[FR  Doc  89-5099  Filed  3-3-89;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  RecortOteeping 
Requirements;  Submittals  to  OMB  on 
Fetmiary  27. 1989 

AOENCv:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 
action:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  February  27, 1989.  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35). 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Chandler,  Annette  Wilson,  or 
Cordelia  Shepherd,  Information 
Requirements  Division.  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street.  SW„  Washington,  DC 
20590.  telephone,  (202)  366-4735,  or  Gary 
Waxman,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 


Room  3228,  Washington,  DC  20503,  (202) 

3;>5-7340. 

SJPPtfMENTARY  INFORMATKMi: 

Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980. 
requires  that  agencies  prepa.-^  a  notice 
for  publication  in  the  Federal  Register. 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  Act,  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  Ihat  Act.  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements,  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Information  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "FOR  further  mformation 
CONTACT"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  for  Rexiew  by  OMB 

The  following  informabon  collection 
requests  were  submitted  to  OMB  on 
February  27,  1989, 
Z?07"A'o.-3177 
OAffl  No.  2106-0038 
Administration:  DOT/Office  of  the 

Secretary 
Title:  Part  204 — ^Data  to  Support  Fitness 

Determinations 
Need  for  Information:  To  establish  the 

fitness  of  carriers  seeking  certificate 

or  commuter  authority. 
Proposed  Use  of  Information:  To 

determine  whether  carriers  are  "fit"  to 

engage  in  their  proposed  air 

transportation  operations. 
Frequency:  On  occasion  when  seeking 

authority  under  sections  401  or  419  of 

the  Federal  Aviation  Act 
Burden  Estimate:  7,800 
Respondents:  U.S.  air  carriers 
Form(s):  None 
A  verage  Burden  Hours  Per  Respondent: 

39.a 
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IX )T  V,)   1178 
OMH  \o  2i:i3-()005 
Adrriinntnitiii/i  Maritime 

Admini»trntion 
Tillir  I'niform  Financinl  Rffwirtrng 

R^quiremrnts 
iVW^y  for  /nfanmilion.  To  prepar*  dnd 

File  p«n(xli(;  financidl  itatemt^ntfl 
/*ri>f)<  '.«»•</  /  'sf  I'f  Information:  To 

deterinlne  compliance  with  l»*xul  '»"'! 

rontructual  rptjuirrments. 
FrtHjut'nr^   Semi  annually,  annually 
Hunli'n  Hstinuite  7,440 
Hfifttintii'iiL'i  Shipowner«.  ship 

op«>riiti)rs 
Formit)  MA-172 
Avifnis'f  Burden  Hourt  Pur  fifspDnJfnt: 

15  hour*  rt* porting  and  1  hour 

rp<:ordk«'epinj< 
ixrrso.  317q 
OMB  So:  2133-05O1 
AJministnitjon  Mantime 

Administration 
I'lllr  K»M:ortlii  Retention  Sch»»dule 
,\i't\l  Uir  Ir.fonnalion  lo  ancprtain  if 

financint  nsumlance  has  be«n  prop^'rly 

U.Hfd 

{'nifKisfii  I  'sf  of  tnforwatton    \o  p«'rmit 

prop«T  audit  of  ptrtinent  rinanciul 

rvconis  at  ihi"  end  of  an  ODS  or  CDS 

r.onlract. 
yrfqiifiuy  Quarterly.  Semi  annu.illy. 

annually 
Ti'tiil  F.-itiniiititi  Bunk-n  J,»14  hours 
HfsfH'ntlfiifs  Ship  opfrators,  ship 

iiwntTs 
Fiirr7(/v/   None 
FstinuiCnj  Avrniyf  f'tT  Hrsfhinsf   78 

hours  reporting  und  H)  hours 

rf<:ordkt>HpinM. 
l><>r\<>   31H(1 
l)\tti  .\\>  21,WV-0()23 
AJni.'ustrvtion    Rcst'.in  h  iiiui  Sp«-i.ial 

(•roy^nims  Aiiministralion 
1  til'  I'rtrt  2<*1  Domt'stx   ("iirxo 

Transportation 
Si'ftI  fitr  /!ifi!rirui!i.t/i   Information 

datjihas*'  for  all  i  arxo  air  rarners 
f'nip,is<u/  Isf  .>f  tnKinnutu)!)  The  dalii 

from  Form  jyi-A  is  usfd  to  monitor 

the  (lompstic  all  carRo  industry  and 

Ihf  indivulual  r.arrifrs  (■ontmiiin)( 

fitnr-iH 
h'rftjuf.u  \    .Annual 
fli/n/c/i  Hstiiimlt'  ""H  hours 
fii'sf><in,/rn's   Domestic  allcan^u  air 

Larncrs 
Furmlsl  2M1A 
,4vf»rtjyf  Bur\ii>n  Hours  Prr  Hoapondent: 

4  hours 

lk)T\,<  31H1 

OMB  So  .:ija-<x)ij 

Adminiatralion.  Re«eart:h  and  Spct  lal 

Pro^rHms  Administration 
Tlllf  Report  of  Financial  and  Clp»'riitinH 

StrttislK  s  for  l^r^e  Certified  Air 

(>amers 
StWil  for  Information.  To  provide  basic 

financial  and  traffic  data  which  are 


used  exfenaivcly  by  DOT  m  its 
ongoing  programs  i  e  ,  international 
negotiations,  fitness,  safety,  airport 
planning,  etc. 

Proposed  Vae  of  Information:  To 
accomplish  program  and  policy 
objectives  also  to  fulfill  an 
International  Treaty  obligation. 

h'rfquenty:  Monthly,  quarterly,  semi- 
annually and  annually 

Burden  Estimate:  35.306  hours 

Respondents:  Large  air  carriers 

Formis):  Form  41 

Avera)fe  Burden  Hours  Per  Respondent 
3,7  hours  per  schedule. 

DOr,Vo.  3ia2 
OMB  No.  New 

Administration.  US.  Coast  Guard 
Title,  instructional  material  for 

lifnsaving.  fire  protection  and 

emergency  equipment 
Need  for  Information.  The  retjuirements 

contained  herein  are  needed  to  make 

sure  that  vessel  crew  members  have 

the  necessary  information  to  properly 

use  the  equipment. 
Pniposeti  Use  of  Information:  Mert:hant 

vessel  crew  members  use  this 

information  dunng  training  sessions 

hflii  on  board  the  vessel  and  during 

emergencies 
Frequency  On  occasion 
Bunien  Kstimole.  27,500 
Re.spondents  Manufacturers  and  vessel 

operators 
Form/ si:  N/A 
.■\  V  i-niye  Burden  Hours  Per  Re-^pondent: 

25  for  reporting:  1  hour  for  - 

recordkeeping, 
IXrrSo  3138 
OMB  So  2105-0508 
Administration:  Department  of 

Transportation 
Title  iJniform  Relo<;dtion  Assistance 

and  Real  Property  acquisition 

Regulations  for  Federal  and  Federally 

Assisted  Programs 
.\eed  for  Information  (^ompluince  and 

prt)gram  m.magpment. 
Proposed  L'.ie  of  Information   J*roper 

expenditure  of  Federal  funds,  owners/ 

occupants  get  the  protections  of  law 
Frr^quenc  y.  Report  once  eac  h  3  years 
Bunien  Estimate.  25,ffl0  hours  total 
Respondents.  State  and  local 

governments 
Form/sl:  (1)  to  be  approved  with 

submission 
A  I  era^e  Burden  Hours  Per  Response 

8  5  hours  per  report  and  ^  hour  for 

reconlkeeping. 

ZX;r,Vo.  3184 

OMB  So:  New 

Administration.  V  S,  Coast  Guard 

Title:  Identification  of  Lifesaving.  Fire 

J*rotection.  and  Emergency  F^uipment 
Need  for  Information:  The  requirements 

contained  hert^in  are  needed  to  make 


sure  that  the  proper  equipment  is  used 
on  vessels  inspected  under  48  U.S.C. 
3306(A)  and  that  it  is  in  proper 
location. 

Proposed  Use  of  InformaUon:  Merchant 
vessel  crew  members  and  Coast 
Guard  inspectors  use  this  information 
to  determine  that  the  material  meets 
the  regulatory  requirements. 

Frequency:  On  occasion 

Burden  Estimate:  23.000 

Respondents:  Manufacturers  and  vessel 
operators 

Form(s):  N/A 

A  verof^'P  Burden  Hours  Per  Response: 
.10  for  reporting:  1  hour  for 
recordkeeping. 

i^OrNo.  3185 

OMB  No:  New 

Administration:  U.S.  CcMst  Guard 

Title:  Offshore  Supply  Vessels,  46  CFR 
Subchapter  L 

Xt^  for  Information:  These 

requirements  are  needed  to  ensure  the 
safety  of  individuals  and  property  on 
board  offshore  supply  vessels. 

Proposed  Ifse  of  Information:  The 
information  ia  used  by  crew,  ofTshore 
workers,  boarding  officers  and 
inspectors  to  make  sure  that  the 
vessel  is  in  compliance  with  the 
vanous  regulations  and  treaties. 
Posting  requirements  are  used  to 
provide  instructions  to  the  crew 
members  in  order  to  prevent  or 
respond  to  an  emergency. 

Frequency:  On  occasion 

Bunien  FLitimate:  2047 

Resporulents:  varies 

A'(;nn/s;  (:G-811 

,4  vrA;,i,v'  Bunien  Hours  Per  Response: 
Reporting — 2.99  hours:  Recordkeeping 
74  33  hours. 

DOT.Xo  3\m 

OMB  So  New 

Admnuslration.  U.S.  Coast  Guard 

Title:  46  CYR  Subchapter  T.  "Small 
Passenger  Vessels" 

.V*'«'</  for  InformaUon:  This  information 
collection  requirement  is  needed  to 
enforce  the  laws  and  regulations 
promoting  the  safety  of  life  and 
property  in  marine  transportation. 
Also,  this  requirement  ensures  safe 
operation  of  vessels  and  allows  for 
proper  reaction  to  emergencies. 

Pniposed  Use  of  Information:  These 
requirements  are  used  to  determine  if 
the  vessels  construction,  arrangement 
stability  and  equipment  are 
satisfactory  for  the  intended  service. 
Further,  the  requirements  contained 
herein  makes  readily  apparent  to  the 
crew,  passengers,  boarding  officers 
and  inspectors  that  the  vessel  is  in 
compliance  with  the  various 
regulations  and  treaties. 


Frequency:  On  occasion 
Burden  Estimate:  249,669 
Respondents:  Small  Passenger  Vessels 
Form(s):  CG-654,  CG-949,  CG-3752.  CG- 

3753.  CG-5256 
Average  Burden  Hours  Per  Response: 

.28  hours  for  reporting  and  3.6  hours 

for  recordkeeping. 

issued  in  Washington.  THZ.  on  February  27. 
1989. 

Robert  |.  Woods. 
Director  of  Information  Resource 
Management. 

(FR  Doc.  89-5139  Filed  3-3-89;  8:45  am] 
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Applications  for  Certificates  of  Public 
Convanienc*  and  Necessity  aitd 
Foreign  Ak  Canler  Permits  Filed  Under 
Sul>part  Q  During  the  Weeic  Ended 
February  24,  1989 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq  ).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  461S3 

Date  Filed:  February  21. 1989 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  21. 1989 

Description:  Application  of  Northwest 
Airlines,  Inc.  pursuant  to  Section  401  of 
the  Act  and  Subpari  Q  of  the 
Regulations  applies  for  an  amendment 
of  its  certificate  of  public  convenience 
and  necessity  for  Route  3-F  or  a  new 
certificate  authorizing  it  to  provide  non- 
stop service  between  Tampa.  Florida 
and  Cancun,  Mexico. 

Docli.et  No.  48140 

Date  Filed:  Februarj'  21, 1989 
Due  Date  for  Answers.  Conforming 

.'Applications,  or  Motion  to  Modify 

Scope:  March  23, 1989 

Description:  Application  of  Northwest 

Airlines,  Inc.  pursuant  to  Section  402  of 

the  Act  and  Subpart  Q  of  the 

Regulations  applies  for  a  foreign  air 

carrier  permit  to  authorize  it  to  engage 

in  the  scheduled  foreign  air 

transportation  of  persons,  property,  and 


mail  between  Toronto,  Ontario  and 
Atlantic  City,  New  Jersey. 
Phyllis  T.  Kayior. 

Chief  Documentary  Servicee  Division. 
(FR  Doc.  89-5138  Filed  3-3-89:  8:45  am) 
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Maritime  Administration 
[Dodcet  S-S451 

Lyttes  Bros.  Steamship  Co.,  Inc. 

In  the  matter  of  an  application  to  acquire 
Argonaut  Line,  Inc.  including  Farrell  Lines 
Incorporated  and  all  of  its  subsidiaries  and 
an  application  purusant  to  section  e05(c)  of 
the  Merchant  Marine  Act  1936,  as  amended, 
authorizing  additional  service  from  the  U.S. 
Gulf  to  the  Mediterranean. 

By  letter  of  February  16, 1989.  as 
amended  on  February  27,  1989.  Lykes 
Bros.  Steamship  Co..  Inc.  (Lykes) 
advised  that  it  has  entered  into  a  Plan 
and  Agreement  of  Merger  pursuant  to 
which  Lykes  will  be  acquiring  all  of  the 
outstanding  stock  of  Argonaut  Line.  Inc. 
(Argonaut)  including  Farrell  Lines 
Incorporated  (Farrell)  and  all  of  its 
subsidiaries.  As  presently  contemplated. 
Lykes  Enterprises  V,  Inc.  (LEV),  a  newly 
incorporated  Delaware  corporation  and 
a  wholly-owned  subsidiary  of  Lykes  will 
be  one  of  the  constituent  companies  to 
the  merger,  and  Argonaut  will  be  the 
other. 

Lykes  and  Farrell  each  currently 
served  the  Mediterranean.  Lykes' 
Operating  Differential  Subsidy 
Agreement  (ODSA)  MA/MSB-451 
permits,  among  other  things,  operation 
on  Trade  Route  (TR)  13  (U.S.  Gulf  & 
South  Atlantic/Mediterranean)  up  to  a 
maximum  of  48  annual  sailings.  Farrell's 
ODSA  MA/MSB-482  permits  operation 
of  TR  10/13  (U.S.  AtlanUc/ 
Mediterranean)  up  to  a  maximum  of  66 
annual  sailings.  Lykes  states  that, 
essential  to  realizing  the  economies  of 
scale  made  available  by  the  acquisition, 
it  is  necessary  to  amend  Farrell's  ODSA 
MA/MSB-482  to  expand  its  authority  to 
include  U.S.  Gulf  ports. 

Lykes  believes  that  the  authority 
sought  by  the  application  would  do  no 
more  than  allow  Gulf  port  calls  in 
addition  to  the  geographic  authority 
already  provided  for  in  the  ODSA. 
While  it  is  contemplated  that  there  may 
be  redeployment,  either  directly  or  by 
interchange  or  transfer  of  certain 
vessels,  no  increase  in  authorized 
sailings  is  requested. 

It  is  Lykes'  view  that  the  inclusion  of 
Gulf  ports  to  the  ODSA  will  allow  more 
efficient  utilization  of  the  vessels  in  the 
future  operations  of  the  companies, 
while  at  the  same  time  causing  no  injury 
to  any  other  U.S. -flag  liner  company. 


Approval  of  the  appUcation  would 
create  a  larger  geographic  area  to  be 
serviced  by  vessels  operating  under  the 
ODSA  and  thereby  limit  or  reduce  the 
capacity  which  might  be  available  to 
directly  compete  with  any  U.S. -flag  liner 
company  serving  the  Atlantic  coast 
Furthermore,  no  U.S.  liner  service  is 
provided  to  U.S.  Gulf  ports,  except  that 
provided  by  Lykes. 

Accordmgly,  Lykes  believes  that  the 
facts  demonstrate  that  to  the  extent  any 
"additional  ser\'ice"  within  the  meaning 
of  section  605(c)  of  the  Merchant  Manne 
Act.  1936,  as  amended,  might  be  sought 
by  the  application,  such  service  is  not  in 
addition  to  any  existing  service  other 
than  that  of  Lykes  and.  therefore.  Lykes 
knows  of  no  entity  which  could  satisfy 
the  minimal  requirements  for  standing  in 
any  section  605(c)  proceeding,  should 
one  be  considered. 

In  connection  with  the  planned 
acquisition  of  Argonaut,  including  the 
stock  of  Farrell,  Lykes  requests  that  the 
Maritime  Subsidy  Board  and  the 
Maritime  Administrator,  as 
required,  issue  all  consents,  waiver*, 
and  other  approvals  necessary  to  permi 
the  proposed  transaction. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administrabon.  Any  person,  firm  or 
corporation  having  any  interest  in  such 
request  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration.  Room  7300,  Nassif 
Building.  400  Seventh  Street  SW., 
Washington.  DC  20590.  Comments  mu.st 
be  received  no  later  than  5:00  P.M.  on 
March  17,  1989.  The  Maribme  Subsidy 
Board  will  consider  any  comments 
submitted  and  take  such  action  with 
respect  thereto  as  may  be  deemed 
appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Prtvgram  No  20,804  (Operating-DifTerential 
Subsidies  I) 

By  Order  of  the  Maritime  Subsidy 
Board. 

Date,  March  1.  1989 
(FR  Doc  89-5063  Filed  3-3-89:  8  45  am) 
aiLLJNO  cooc  4tio-is-ii 


National  Highway  Traffic  Safety 
Administration 

Fourth  Meeting  of  ttie  Rollover 
Suix:ommittee  of  tt>e  Motor  Vehicle 
Safety  Research  Advisory  Committee 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Correction. 
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kurr.  Thij  notlcfl  announcaa  ■ 
changw  in  th«  me«ltn)t  room  for  the 
fourth  meeting  of  th«  Rollover 
Suboommittffc  of  th«  Motor  V«»hirl« 
Safety  Rp««arr,h  Advmory  Committew 
(MVSRAC)  The  MVSRAC  eslahlished 
Ihii  (ubcommittfM  at  the  February  1968 
me«lir»ji  to  examine  r«»(M»«rTh  qufstlona 
rvHardln^  rraihworlhiness  and  crash 
avoidani  «  for  vehu  It's  unil«r  10()()0 
pounds  CVW 

OATV  AMD  rmm:  Tht*  met-tmg  is 
•(.heduled  forThumday  Mdri  h  IH  l4Hfl 
from  10-00  am   tn  ^  00  p  m 
AOOfWSa.  TTif  mt'tMinn  will  b>-  held  in 
Room  ^OZ^A  of  the  I'  S   D.'p.irfnipn'  of 
TranaporfHtion  Duildinj^.  whu.h  is 
lo<  ated  rtt  400  S^'vi-nth  Sfr»vt.  SW 
Washinnlon,  [K' 

Fon  FUfrrxiH  mronMATiON  comtact: 
I.oiiis  V   I^inihardn,  f)lT  i.e  of  Kcst-jn  h 
and  [)»'VHK)pnu'nt.  4011  S»'^'Tith  Sirfft. 
SW  .  Room  BJOfl,  Washiiix-iin.  DC  .10590, 
Iflfphnnn   1202)  l«<V4rt»i2 

Imiipil  on   YfUniitry  J«   1>»»<H 
Howard  M   Hmolkm. 

(  hiuriTHin.  MoU  r  Vahii  If  S.!trfv  S/>«*iir>  h 

(HK  [hK    HW-  SI40  hMmi  V  >  «»  ftiS  am| 
oooa  mm-m-m 


DCPARTMEHT  Of  THE  TREASURY 

PubNc  Informatton  Co««ctlon 
RaqulrwTMnts  Subrntttad  to  CHia  for 


U«i«  Ffhrxmry  HI.  1U*W 

The  Departmenl  of  the  treasury  has 
made  revtaiona  and  resubmitted  the 
folluwiiij{  public  infomidlion  collection 
requirfmentli)  to  OMB  for  review  and 
clearance  und«r  the  Paperwork 
Reduction  Act  of  l»8a  Pub  L  9b-611 
Copies  of  the  submission!"!)  may  Xw. 
obtained  by  railing  the  Treasury  EIupthu 
Clearance  Officer  bated   Comments 
rejjarding  this  Information  collection 
should  be  aildressed  to  the  tlMD 
reviewer  listed  and  to  iha  Treasury 
Departnu-nt  Clearance  Officer 
Departnifiit  of  the  Ireaiury,  RiRim  2.12A. 
IMh  and  Peniisylvama  Avenue,  N'W  , 
Wdihm«ton,  UC  202.^) 

Inlamal  Revenufl  Harvic« 

OStH  \uiiii)Hr  1543-Oyaa. 

Fiinn  \'tinit>fr  H«OH 

/'v;v    ''rt<'i;/'n    Kfsutimi.tmon 

Iitir  Uiw  Income  MouM I n^  Credit 
Allo<  alion  Ortifiuttiun. 

Dt'Si.nption.  Korm  aftJH  is  uai-d  by 
Slate  and  local  housing  i  rvitil  axeniiiea 
to  a!lo<  ale  a  low  income  housing  credit 
dollar  amount  to  owners  of  low  in<:ome 
hoiisinn  Als4)  ii>»»vi  t)v  owners  lo  i  ertify 
that  the  building  qualities  for  credit    Part 


I  completed  by  SJate  or  local  agency: 
rest  of  form  completed  by  building 
owner  (Part  II  completed  Rrat  year  only: 
Part  III  completed  each  year  for  Wyear 
compliance  p«nod-) 

Rt'spondents  State  or  local 
governments.  Businesses  or  other  for- 
profit.  \on  profit  institutions.  Small 
biisinenses  or  organizations 

E.'iti:va!fi1  Winihfr  nf  Rt'spondenls 
1  OlM 

Fstiniatud  Burden  Houra  Per 
Rri/wnsr  Recordkeeping: 


Moa 

9c*««l  A 

H«car<*aaping 
L—mng  ttXHA 

itw  law  Of 
tr>«  •»"> 

•orm  lo  IRS 

Thn.  »  mma 

2  !*»    11  mm* 

8  1r»  13  fwna 
53  -wna 

1  IV    ?  fT»r>s 

Frf^jti'^nrv  of  Re<ip<>nsf^  Annually. 

F.Htimatt'd  Total  Ref  ordhefpin^;' 
Rt-fH>rtiny  Biirdfir  1.307. 100  hours 

Clf'iininrf  (yf^ii  er  Camck  Shear 
1202)  S,tS-4297   Internal  Revenue 
Service   Room  MT[    1111  Constitution 
.^ venue,  NW  ,  Washington,  DC  20224 

()\tB  Reviewer  Milo  Sunderhauf. 
(202)  TH5-eartO.  OfTlt*  of  Man«gem«»nt 
and  Budget.  RiKim  3001,  New  Fxerutive 
Office  Boilding,  Washington.  DC  20503 
Lota  K   HuUaad. 

IK"R  [V>i    «»-.S110  FllmJ  3- V-«».  8.4.S  ami 


PubNc  Information  CoWactton 
Ra<|utran>an ta  SubntittaU  to  OMB  fof 


ITie  nepartment  of  Treasury  has 
submitted  the  following  public 
information  collaction  requirement(8]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  IHBQ. 
f>ub  L  (W-.sn   Copies  of  the 
submission!*)  tnay  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
Information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
('learance  Offu^r.  Uepartnient  of 
Treasury,  Room  2224,  15th  and 
Pennsylvania  Avenue.  NW  . 
Wnnhington.  DC  20220. 

Alcohol,  Tobacco  and  Fimarms 

(l\fR  Xuniher  1512-<X)07 
Form  Xuniher  .^TF  K  3310  6 
Fyp*'  of  Ri'\';rw  Extension 
T:tlr  interstate  Fir»'nrms  Shipment 
Report  of  Thrft   I,oss 


Description  ATF  F  3310.6  is  part  of  a 
voluntary  program  in  which  the 
Common  Carrier  and/or  shipper  rvport 
losses  or  thefts  of  firearms  from 
interstate  shipments  The  fonr  is 
completed  by  the  carrier/shipper  to 
notify  ATF  of  the  loss  or  theft.  ATF  uses 
this  information  to  ensure  thai  the 
firearms  are  entered  into  the  National 
Crime  Information  Center  (NCIC).  to 
initiate  investigations  and  to  perfect 
criminal  ca.seB. 

Respondents  Businesses  or  other  for- 
profit 

EstuDuti'd  Sumber  of  Respondents. 
750 

Fs'rjuited  Burden  Htiurs  Per 
Response  20  minutes 

Frt\-urnt  y  of  Rr'sponse  On  orr.aslon. 

Estimated  Total  Reporting  Burden: 
2.50  hours. 

OMB  Xumher  1512-00fl6 

Form  Snmher  ATF  F  5130.12  (1689). 

Type  of  Review:  Extension 

Ttt.'e  Beer  for  Exportation 

[)>'si  riptittn  L'ntaxpaid  beer  may  be 
removed  from  a  brewery  for  exportation 
without  payment  of  the  excise  taxes 
normally  due  In  order  that  this  wilt  be 
accomplished,  and  for  ATF  to  monitor 
such  transactions,  brewers  complete 
AIT  F  SrX)  12  (16«9)  The  form  monitors 
exports  on  ships  and  aircraft  or  to 
military  bases  The  form  is  certified  by 
US  Customs  and  ensures  that 
untaxpaid  beer  does  not  reach  domestic 
markets 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  .\t.niher  of  Ruspomients: 
101. 

Estimated  Burden  Hours  Per 
Response.  1  hour  .19  minutes, 

Fre<jui'ru-y  of  Response:  On  occasion, 

Eatimate\i  Total  Reporting  Burden: 
10,000  hours. 

OMB  Xumbt-r  1512-0138. 

Form  Sumber  ATI"  F  1520.20  (2605). 

Type  of  Review:  Extension. 

Title:  Certification  of  Tax 
Determination — Wine. 

Description  Wine  that  has  been 
manufactured,  produced,  bottled  or 
packaged  in  bulk  containers  in  the  U^. 
and  then  exported,  may  have  the 
revenue  tax  already  paid  or  determined 
on  the  refunded  to  the  exporter  The 
form  validates  from  the  producing 
winery  that  the  wine  was  produced  in 
the  U  S  and  was  tnxpaid  on  withdrawal 
from  bond 

Respondents.  Individuals  or 
hoLweholds.  Businesses  or  other  for- 
prof:t.  Small  businesses  or 
organizations. 


Estimated  Number  of  Respondents: 
1.000. 

Estimated  Burden  Hoars  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
500  hours. 

Clearance  Officer  Robert  Masareky 
(202)  566-7077,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  7011, 
1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6680.  Office  of  Management 
and  Budget.  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
LoU  K.  HolUnd. 

Departmental  Reports  Management  Officer. 
|FR  Doc  89-5111  Filed  3-3-89;  8:45  am] 

MLLMQ  CODC  MIO-XS-M 


Pubnc  Information  Collaction 
Raqulramanta  Submitted  to  OMB  for 
Ravlaw 

Date:  March  1, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub,  L  96-511.  Copies  of  the 
siibmi88ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224. 15th  and 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Alcohol,  Tobacco  and  Firearms 

OMB  Number  1512-0081. 

Form  Number  ATF  F  5130.23. 

7"ype  of  Review:  Extension. 

Title:  Brewer's  Bond  Continuation 
Certificate. 

Description:  ATF  F  5130.23  is 
completed  by  brewers  to  indicate  that 
an  existing  bond  is  being  continued  by 
the  surety  company.  The  brewer  may 
use  this  form  instead  of  a  new  bond.  The 
certificate  identifies  the  respondent  the 
respondent's  address  and  description  of 
the  bonds  which  are  being  continued  by 
this  certificate. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
35. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  35 
hours. 


Clearance  Officer:  Robert  Masarsky 
(202)  566-7077.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7011, 12O0 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20228. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6680,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
LoU  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  89-5112  Filed  3-3-89;  8:45  am] 
BHJJNO  cooe  4tie-a»-M 


VETERANS  ADMINISTRATION 

Agenqr  Information  Collection  Under 
OMB  Review 

AOENCV:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  This  document  Usts  the 
following  information;  (1)  The 
responsible  department  or  staff  office; 
(2)  the  title  of  the  collection(8);  (3)  the 
agency  form  numbers),  if  applicable;  (4) 
a  description  of  the  need  and  its  use;  (5) 
how  often  the  information  collection 
must  be  completed,  if  applicable;  (6) 
who  will  be  required  or  asked  to  report; 
(7)  an  estimate  of  the  number  of 
responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  respond;  and 
(9)  an  indication  of  whether  section 
3504(h)  of  Pub.  L  96-511  appUes. 
ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
docimients  may  be  obtained  from  John 
Turner,  Department  of  Veterans  Benefits 
(203C),  Veterans  Administration,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420  (202)  233-2744. 

Comments  and  questions  about  the 
items  on  the  Ust  should  be  directed  to 
the  VA's  OMB  Desk  Officer.  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503,  (202)  395-7318, 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  April  5, 
1989, 

Dated  February  27, 1989. 

By  direction  of  the  Administrator 
Frank  E.  Lalley, 

Director.  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Apprenticeship— Standards  and 
Training  Agreement;  On-The-Job- 


Training  Agreement  and  Training 
Standards;  Employer's  Application  to 
Provide  Job  Training. 

3.  VA  Forms  22-8863,  22-8864,  and  22- 
8865. 

4.  The  information  is  collected  from 
employers  and  trainees  to  ensure  that 
apprenticeship  and  on-the-job  traming 
programs  and  agreements  meet  the 
statutory  requirement  for  approval. 

5.  On  occasion. 

6.  State  or  local  governments;  Farms; 
Businesses  or  other  for-profit  Federal 
agencies  or  employees;  Non-profit 
institutions;  Small  businesses  or 
organizabons. 

7.  4,500  responses. 

8.  3,750  hours. 

9.  Not  applicable. 

[FR  Doc  89-5073  Filed  3-3-88:  8.45  am] 
BHJJHO  COK  tiae-eMi 


Information  Collaction  Under  OMB 
Review 

AOENCV:  Veterans  Administrabon. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.Q 
Chapter  35).  This  document  lists  the 
following  information;  (1)  The 
department  sponsoring  the  information 
collection:  (2)  the  title  of  the  information 
collection:  (3)  the  agency  form  number, 
if  appUcable;  (4)  a  description  of  the 
need  and  its  use:  (5)  frequency  of  the 
information  collection;  (6)  who  will  be 
required  or  asked  to  respond;  (7)  an 
estimate  of  the  number  of  responses.  (8) 
an  estimate  of  the  total  number  of  hours 
needed  to  complete  the  information 
collection;  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub  L  96-511 
applies. 

ADDRESSES:  Copies  of  the  study  and 
supporting  documents  may  be  obtained 
from  Ann  Bickoff,  Department  of 
Medicine  and  Surgery  (136E),  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington.  DC  20420,  (202)  233- 
2282. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW,. 
Washington.  DC  20503.  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  lo  the 
OMB  Desk  Officer  on  or  before  April  5, 
1989. 
Dated;  February  17, 1989. 
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9y  (Mr«ctkm  o(  ili«  AttmlnWtTtitor 
rmkE.  LaBvy 

PirtHtur  i>f'u  «  ,'' li'-'froHilion  Stiutni^vmfiit 
aitd  *itatmtK-m 

Kxtanuon 

1  Department  d/  M«HlK:in«  and 
Surgery 

2  Agent  Ontnffn  Kexistry  Cink*  Sh»?ft 
1    VA  Kofm  ICMWOH 

4  TVie  form  is  u«»*(i  to  ubtam 
mfornirttion  frum  the  v«t»T«n  durinjj  an 
Agent  Oritng*  extimuuitton   Infurmrftion 
1*  obtaiiM'd  through  an  int«rview  with 
the  examming  physician  and  is  uit-d  to 
identify  vftpran.f  who  may  hjvf  In^cn 
exposed  to  Agt'nt  Orange 

5  t)Tie  timn  (noil  re*  urTlnfjl 


A.  IndlvlduaU  or  households. 

7  10.000  re«pofr»e« 

8  1.500  houm 

'1   Not  applicable 

|I-"R  [)o<,  m-i*r*  Filed  3-i^-8W,  tUS  smj 
MujsM  coot  ua^^\-m 


AvatoMHy  of  n«port;  Program 
Evaluation;  Nur«ir>g  Hoina  Car* 
Proyarro 

Nolu.e  IS  hereby  given  that  the  VA's 
.Nursing  Home  Care  f*rogriim  F.\aluution 
has  fx-en  completed 

Single  copies  of  the  VA  i  Nursing 
Home  Care  Pn>gram8  Fvaluation  RefKjrt 
ar«  available.  Reprtxiuction  of  multiple 


cop»«!  ran  be  arranged  at  the  user's 
expense 

Direct  inquines.  specifying  the  name 
of  the  program  evaluation  desired,  to 
Mr  Joseph  W  Bauemfeind.  Acting 
Director.  Studies  and  Evaluation 
Service,  Veterans  Administration  (072), 
810  Vermont  Avenue  NW..  Washington. 
DC2O420. 

Dated   February  23,  1988 

By  dire<:tJO«  of  the  Acting  Administratof . 
H  RayaaoMl  Wilfawm. 

Actinfi  Director,  Office  oi Program  AnatysiM 
Olid  EvoJuoUon. 

[W.  DtK,  89-5075  Filed  3-3-89;  i:46  an) 
wiaw  coot  sf  ii  ■ 


Monday 
March  6,  1989 


Part  II 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  1  and  23 

Small  Airplane  Airworthiness  Review 
Program  Notice  2;  Notice  of  Proposed 
Rulemaking 


UMI 
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DCPAirnMENT  Of  TRAM8PO«TATK)W 

F«<tora<  Aviation  Adininiatration 

14  CFR  Parta  1  and  23 

[Doc*i«<  No.  2M1 1;  Notic*  No.  M-$l 

RIN2120-AC1S 

Snvil  AJrpiana  AJrwortNnaas  Raviaw 
Program  Notlca  2 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT 
action:  Notice  of  Proposed  Rulemaking 
(NPRM)         

tUMMAWY:  Thia  notice  is  one  of  a  senes 
of  notices  that  proposes  to  adopt  new 
and  amended  airworthiness  standards 
for  small  airplanes  which  are  based  on 
cerlain  proposals  discussed  at  the  Small 
Airplane  Airworthiness  Review 
Conference  held  on  October  22-2tt,  19tt4. 
in  St.  Louis,  Missouri.  These  new  and 
amended  airworthiness  standanls  result 
in  the  need  for  new  definitions  to  be 
added  to  the  regulations,  and  this  notice 
also  proposes  the  addition  of  those 
definitions.  The  proposals  of  this  notice 
reflect  advancements  in  technolojjy 
be\nn  incorporated  in  current  designs, 
permit  type  certification  of  spin  resistant 
airplanes,  and  reduce  the  regulatory 
burden  in  showing  compliance  with 
some  of  the  requirements  while 
maintaining  the  standards  governing  the 
design  and  type  certification  of  small 
airplanes  as  may  t>e  required  in  the 
interest  of  safety 

DATE:  Comments  must  be  received  on  or 
b«-fore  )uly  5.  19«9 

AOOMCSS:  Comments  on  thi!*  nutii :e  may 
be  mailed  in  triplicate  to  Federal 
Aviation  Administration,  Office  of  the 
Chief  t;oun»el.  Attn    Rules  U<><;l«.et 
{ACC-inj,  I)tK:ket  No   25H11,  8<X) 
Independence  Avenue  SW  . 
Wrtshiiivton.  IK^  2t»,Wl,  or  delivered  in 
triplicate  to  Room  mS-i',.  &CO 
Independence  Avenue  SW  , 
Washingotn,  DC  2(VSH1   Comments 
delivered  must  be  marked  Docket  No 
25H11    Comments  may  be  inspected  in 
Room  915-<J  between  8  30  a  m  and  5  (K) 
p  m   on  weekdays,  exi  ept  on  F''d>'r,il 
holldii>«l 

In  addition,  the  FAA  is  ni.iip.l.uning  an 
information  docket  of  comments  in  the 
Office  of  Assistant  Chief  Counsel,  ACF/- 
7,  Federal  Aviation  Aiiministrtition. 
Central  Region,  WH  F-ist  12th  Street. 
Kansas  City,  MisHoun  54106.  Comments 
in  the  information  d(K:ket  may  be 
inspected  in  Riwim  l.SSfl  between  the 
hours  of  7  30  am  and  4  (X)  p  m  on 
weekdays,  except  Federal  holidays 
POM  PUfTTHail  INTOWaUTION  CONTACT 
F.rvin  E.  Dvorak,  Standards  Office 


(ACE^llO).  Aircraft  Certification 
Division.  Central  Regioa  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City.  Missouri  64106: 
Telephone  (816)  428-568«. 
SUmCMKWTAHY  MFOMNATKWC 

Cofiunflnts  Invited 

Interested  persons  are  Invited  to 
participate  in  the  making  of  the 
proposed  rules  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals  in  this  notice  are  invited. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  tn  triplicate  to  the  address 
specified  above.  Ail  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Adminlstartor  before 
taking  further  rulemaking  action. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  25811."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter.  All  comments  received  will 
be  available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons,  A  report  summanzing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUty  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPR.M  by  submitting  a  request  to  the 
FVderal  Aviation  Administration,  Office 
of  Public  Affairs,  Attn:  Public  Inquiry 
Center.  (APA-200),  800  Independence 
Avenue  SW..  Washington,  DC  20591.  or 
by  calling  (202)  267-34M. 
Communications  must  identify  the 
notice  number  of  this  NPRM  Persons 
interested  in  t>eing  placed  on  the  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  \\- 
Z.'V.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

On  January  31.  1383.  the  FAA 
announced  the  Small  Airplane 
Airworthiness  Review  Progarm.  Notice 
CE-83-1.  (46  FR  4290),  and  invited  all 
interested  persons  to  submit  proposals 
for  changes  to  the  airworthiness 
standards  of  Part  23.  The  Review 
Program  objective  was  to  encourage 
public  participation  in  improving  and 


updating  the  airworthiness  standards 
applicable  to  small  airplanes. 

In  response  to  requests  from 
interested  persons,  the  FAA  reopened 
the  time  period  for  submission  of 
proposals  by  issuing  Notice  CE-63-1A 
(48  ¥R  28623:  )une  9, 1983).  This  action 
was  based  upon  an  FAA  determination 
that  It  would  be  in  the  public  interest  to 
permit  additional  time  for  the  public  and 
the  aviation  industry  to  submit 
proposals. 

By  the  close  of  the  reopened  proposal 
period  on  May  3, 1984.  the  FAA  had 
received  approximately  560  proposals  in 
response  to  Notices  CE-83-1  and  CE^ 
83-1A.  On  luly  25, 1984,  the  FAA  issued 
NoUce  CE-64-1  (49  FR  30053) 
announcing  the  Availability  of  Agenda, 
Compilation  of  Proposals,  and 
Announcement  of  the  Small  Airplane 
Airworthiness  Review  Program 
Conference  to  discuss  the  proposals. 
The  conference  was  held  on  October  22- 
28. 1984.  in  St,  Louis,  Missouri,  A  copy  of 
the  transcript  of  all  discussions  held 
during  the  conference  is  filed  in  Docket 
23494. 

Since  the  conference,  Part  23  has  been 
amended  by  amendments  23-31,  23-32, 
23-33  and  23-34.  Consequently,  these 
proposals  are  based  on  Part  23.  as 
amended  through  amendment  23-34, 

Notice  1  (51  FR  44878,  December  12. 
1986)  of  the  Small  Airplane 
Airworthiness  Review  Program  is 
directed  toward  improvement  of 
crashworthiness.  AJFter  a  further 
consideration  of  the  review  proposals 
and  the  October  22-28, 1984.  conference 
transcnpt,  the  FAA  found  that  proposals 
selected  for  Notice  2  were  identified  in 
conference  discussion  as  those  next  in 
priority.  It  should  be  noted  the  some  of 
the  onginally  scheduled  Notice  2 
proposals  have  been  removed  from  this 
notice  and  that  these  proposals  will  be 
Included  in  a  separate  notice  identified 
as  Notice  5. 

This  action  was  taken  to  expedite  a 
limited  number  of  proposals  and,  thus, 
eliminate  the  need  for  further  processing 
of  special  conditions  and  exemptions: 
thereby  eliminating  costly  delays  to  the 
applicants  and  reducing  of  the  FAA 
resources  dedicated  to  approval  of  these 
documents.  The  proposals  in  Notice  5 
would  upgrade  airworthiness  standards 
to  include  design  requirements  for 
complex  systems  critical  to  safety  in 
Part  23  airplanes  and  amend  the  flight 
instnimeni  requirements  of  Parta  91  and 
135,  The  remaining  review  proposals 
will  be  divided  between  Notice  3  and  4. 
Those  proposals  for  propulsion  and 
systems  items  will  be  addressed  in 
Notice  3  with  flight  and  airframe  items 
In  Notice  4. 


Regulatory  and  Eoaoomk  EvaloalioiM 

Most  of  the  proposals  in  this  notice 
are  directed  at  developing  uniform 
airworthiness  standards  (many  of  which 
have  been  applied  previously  as  special 
conditions  In  specific  type  certification 
programs)  in  addressing  the  design  and 
incorporation  of  advanced  technology 
(anti-stall  systems,  icing  systems,  digital 
fuel  control  systems)  in  small  airplanes 
as  well  as  to  facilitate  the  type 
certification  of  new  designs  (canard  or 
tandem  wing  conrigurations).  These 
proposals  are  of  a  cost-relieving  nature 
because  they  would  eliminate  the  need 
for  special  conditions  processing,  which 
often  Involves  costly  delays.  In  addition, 
many  of  these  proposals  involve  design 
features  that  are  optional  in  the  sense 


that  the  manufacturers  are  not  being 
directed  to  incorporate  the  newest 
technology  in  the  design  of  their  future 
models,  but  are  being  a^orded  a  set  of 
regulations  to  obseire  should  they 
choose  the  new  technology. 

The  benefits  were  estimated  on  the 
basis  of  two  alternative  assumptions  of 
small  airplane  production.  The 
conservative  assumption  projects  a 
continuation  of  the  depressed  condition 
of  this  industry.  A  more  optimistic 
assumption  that  the  industry  will  regain 
its  economic  health  was  also  used  to 
estimate  the  benefits.  These  two 
assumptions  were  used  to  estimate  a 
range  of  the  expected  benefits.  It  was 
determined  that  the  most  cost  effective 
proposal  pertained  to  spin  resistant 
airplanes,  which  was  estimated  to 


involve  fau-ly  substantial  quantifiable 
benefits  amounting  to  about  $21  million 
(discounted)  over  the  20  year  study 
period  (see  Table  1)  based  on  the 
optimistic  assumption  about  small 
airplane  production.  Estimates  of  the 
potential  benefits  of  these  proposals 
were  also  derived  on  the  basis  of  the 
conservative  assumption  of  a 
continuation  of  the  depressed  condition 
of  this  industry.  Using  this  altema^ve 
assumption,  the  benefits  of  this  proposal 
were  estimated  at  about  $3  million. 
Three  other  proposals  were  expected  to 
produce  benefits  amounting  to  a  total  of 
about  $1.5  million  over  the  study  period, 
based  on  the  optimistic  assumption,  and 
on  the  order  of  $.4  million  using  the 
more  conservative  assumption 


lABt^  1  .—Summary  of  Estimated  Benefits  (Discounted)  and  Costs  (Miujons  of  Douars) 


Proposed  nie 


Beat 

estenate  o< 

beneMs 


Range 


Costs 


K  Baa«d  on  Maumpton  of  a  continuation  o(  recent  small  arpiane  produdnn 

H  23,221 -23.44E  Spin  Resistant  A  Canard  Configured  Airpianea 

123.735  AnMMd  BraUng  Syalenw _ _ 

1 23JB31  VanMalion 

1 23. 1 163  Powai|itani  Accaaaonec 


B  Based  on  aaaumpion  ol  a  rebound  in  productoa 

H  23.221-23.445  Spn  riswWanl  «  Canard  Conbgured  Aaptanes.. 

1 23.735  />t*Sm  Bntang  Systama 

123431  Va 


{  23  1 163  Powerplanl  Acceeaones . 


$3X)      $i50-36  .....  Reievmg^ 

002    001-.06 ,  Minof 

0.33  '  0.27-0.30  I  Rekewnft. 

OM  I  OXH-O  12 J  Hekewig. 


3,43 


2.82-«16 


21.4       17  70-25.6  —J  RefeeMng. 

0  13     0.07-04 _;  Mmor 

0  78  !  03»-\a6 .;  RetoMng. 

0.57  I  0,29-0.e6_ -  Retieving. 


22.88     18  45-26  81 


I 


Trade  Impact  Anaiysb 

The  proposals  in  this  notice  would 
have  little  or  no  impact  on  trade  for  both 
U.S.  firms  doing  business  in  foreign 
countries  and  foreign  Hrms  doing 
business  in  the  U^.  In  the  U.S..  foreign 
manufacturers  would  have  to  meet  U.S. 
requirements,  and  thus  they  would  gain 
no  competitive  advantage.  In  foreign 
countries,  U^  manufacturers  would  not 
be  bound  by  Part  23  requirements  and 
could,  therefore,  implement  the  proposal 
under  study  solely  on  the  basis  of 
competitive  considerations. 

Regulatory  Flexibtlity  DeterminatioD 

The  Regulatory  Flexibihty  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  which  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 


The  FAAs  criteria  for  a  suiall 
airplane  manufacturer  is  one  employing 
less  than  75  employees,  a  substantial 
number  is  a  number  which  is  not  less 
than  11  and  which  is  more  than  one- 
third  of  the  small  entities  subject  to  the 
proposed  rules,  and  a  significant  impact 
is  one  having  an  annual  cost  of  more 
than  $14,900  (in  1987  dollars)  per 
manufacturer. 

A  review  of  domestic  general  aviation 
manufactunng  companies  indicates  that 
only  six  companies  meet  the  size 
threshold  of  75  employees  or  less.  The 
proposed  amendment  to  14  CFR  Part  23 
will,  therefore,  not  affect  a  substantial 
number  of  small  entities. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 


would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusioo 

The  FAA  has  determined  that  this 
document  involves  regulations  which 
are  not  considered  to  be  major  under  the 
procedures  and  criteria  prescnbed  by 
Executive  Order  12291  or  significant 
under  Department  of  Transportaiion 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979)   A  copy  of 
the  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket.  A  copy  may  be  obtained  frum 
the  person  identified  as  the  conlac!  for 
further  information.  For  the  reasons 
stated  above  and  in  the  regulatory 
evaluation.  I  certify  that  this  proposed 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  In  addition, 
this  proposed  rule  will  have  little  or  no 
impact  on  trade  opportunities  for  the 
U.S.  firms  doing  business  overseas  or  for 
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foraign  finn«  doing  budiness  in  the 
United  States. 

Uiil  of  Subi«cti 

14  CFR  t\jrt  I 

Definitiuns.  Abbreviationa. 

14  CFR  Part  23 

Aircraft.  Aviation  safety.  Air 
transportation.  Safety.  Tires. 

TIm  PropoMKl  Amendmenl 

Atxordingly.  the  Federal  Avmtion 
Administration  proposes  to  amend  Parts 
1  and  23  of  the  Federal  Aviation 
Regulations  (14  CFR  Parts  1  and  23)  as 
follows: 

PART  1— OEFWmONS  AND 
ABBREVIATIONS 

\.  The  authority  citation  for  Part  1 
continues  to  read  as  follows; 

Authority:  4tt  U  S.C  1347.  134*.  Ii54(«|. 
1357((1)(2).  WZ.  1421  Ihrough  143a  1432.  144Z 
1443.  1472.  15ia  1522.  15e2(e).  1955{(;|.  1657|fl: 
49  U  S.C  106(g)  (Revi8#d  Pub.  L  97 -MU. 
January  IZ  1983). 

Z.  Section  l.l  is  amended  by  adding 
the  definitions  "Canard"  and  "Canard 
configuration"  after  "Calibrated 
airspeed";  "Forward  wing"  after 
"Foreign  air  transportation";  Tundfm 
wing  configuration"  after  "Takeoff 
thrust";  and  "Winglet  or  tip  fin"  after 
"Vl-'R  over-the-top"  to  read  as  follows; 


§1.1 


"Canard"  means  the  forward  wing  of 
a  canard  configuration  and  may  be  a 
fixed,  movable,  or  variable  geometric 
surface,  with  or  without  control 
surfaces 

"Conard  configuration"  means  a 
configuration  in  which  the  span  of  the 
forward  wing  is  substantially  less  than 
that  of  the  mam  wing 

•  •  •  •  * 

"Forward  wing"  means  a  forward- 
lifting  surfrtce  of  a  canard  configuration 
or  tandem  wing  configuration  airplane. 
The  surface  may  be  a  fixed,  movable,  or 
vanable  geometric  surface,  with  or 
without  contnil  surfaces. 

•  •  •  •         • 

"Tandem  wing  configuration"  means  a 
configuralion  having  two  wings  of 
similar  span,  mounted  in  tandem 

•  •         •         •         • 

"Winglet  or  tip  fin"  means  an  out-of- 
plane  surface  extending  from  a  lifting 
surfat;e.  The  surface  may  or  may  nut 


have  control  surfaces 


ExpAanatkMi 

This  proposal  would  adopt  generally 
accepted  terminology  used  to  defme 
airplane  components  and  configurations 
that  have  come  into  use  with  new 
airplane  designs  and  advanced 
technology. 

Conference  discussions  Indicated  the 
definition  of  "canard"  in  conference 
proposal  S20  was  too  brief  and  did  not 
clearly  indicate  a  canard's  relationship 
to  controlling  an  airplane  with  ■  canard. 
This  relationship  was  implied  in  the 
definition  of  a  forward  wing  and  has 
therefore  been  Included  in  the  proposed 
definition  of  canard. 

The  advancement  of  technology  has 
made  it  desirable  to  design  airplanes 
with  configurations  differing  from  the 
conventional  configurations  where  the 
wing  (or  wings  for  the  common  biplane) 
has  ailerons  and  flaps,  and  the 
empennage  has  horizontal  and  vertical 
stabilizers,  elevators,  and  rudders.  The 
components  of  these  new  configurations 
have  been  used  in  amateur-built  designs 
and  sophisticated  mihtary  designs  for 
several  years.  A  specific  component  has 
not  always  been  referred  to  with  the 
same  terminology,  although  that 
component  performs  essentially  the 
same  function  from  one  design  to  the 
next.  However,  the  commercial  use  has 
resulted  in  some  generally  accepted 
terminology.  Furthermore,  this  notice 
includes  other  proposals  that  use  this 
terminology 

Rffun'iuf:  Conference  proposal  520. 

PART  2»— AIRWORTHINESS 
STANDARDS:  NORMAL,  UTIUTY, 
ACROBATIC.  AND  COMMUTER 
CATEGORY  AIRPLANES 

3.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  1344.  13M(a).  1355. 
14.:i.  1423.  1423.  1428.  1429.  143ft  49  U  S.C. 
106(h)  (Revi»«d  Pub  L  97-449.  January  IZ 
1U6;J). 

4.  Section  23.67  is  amended  by 
revising  paragraphs  (a).  (a)(2|,  (a)(5),  (b), 
and  (r)  to  read  as  follows: 

S  23.67    CSmb:  On*  angin*  Inoperative. 

(a)  For  normal,  utility,  and  acrobatic 
category,  reciprocating-engine-powered 
multiengine  airplanes,  one-engine- 
inoperative  climb  gradients  must  be 
determined  at  each  weight  established 
as  an  operational  limit  by  the  applicant, 
with  the — 

(D*   •   • 

(2)  Remaining  engines  at  not  more 
than  maximum  continuous  power  or 

thrust; 

•         •         *         •         • 

(5)  The  means  for  controlling  the 
engine  cooling  air  supply  in  the  position 


used  in  the  engine  oooling  tests  required 
by  8S  23.1041  through  23.1047  of  this 
part. 

(b)  For  normal,  utility,  and  acrobatic 
category  reciprocating-engine-powered 
multiengine  airplanes  the  following 
apply; 

(1)  Each  airplane  with  a  Vao  of  more 
than  61  knots,  or  of  more  than  6,(X)0 
pounds  maximum  weight,  must  be  able 
to  maintain  a  steady  gradient  of  climb  of 
at  least  1.5  percent  at  a  pressure  altitude 
of  5,000  feet  and  at  standard 
temperature  (41  degrees  F)  with  the 
airplane  in  the  configuration  prescribed 
in  paragraph  (a)  of  this  section. 

(2)  Each  airplane  with  a  V»o  of  61 
knots  or  less  and  of  6.000  pounds  or  less 
maximum  weight  must  have  its  steady 
rate  of  climb  at  a  pressure  altitude  of 
5,000  feet  and  at  standard  temperature 
(41  degrees  F)  determined  with  the 
airplane  in  the  configuration  prescribed 
in  paragraph  (a)  of  this  section. 

(c)  For  normal,  utility,  and  acrobatic 
category  turbine-engine-powered 
multiengine  airplanes  the  following 
apply; 

(1)  The  steady  gradient  of  climb  must 
be  determined  at  each  weight  altitude, 
and  ambient  temperature  within  the 
operational  limits  established  by  the 
applicant,  with  the  airplane  in  the 
configuration  prescribed  in  paragraph 
(a)  of  this  section. 

(2)  Each  airplane  must  be  able  to 
maintain  at  least  the  following  chmb 
gradients  with  the  airplane  in  the 
configuration  prescribed  in  paragraph 
(a)  of  this  section; 

(i)  1.5  percent  at  the  pressure  altitude 
of  5,000  feet  and  standard  temperature 
(41  degrees  F);  and 

(ii)  0.75  percent  at  a  pressure  altitude 
of  5.000  feet  and  81  degrees  F  (standard 
temperature  plus  40  degrees  F). 

(3)  The  minimum  climb  gradient 
specified  in  paragraphs  (c)(2)(i)  and  (ii) 
of  this  section  must  vary  linearly 
between  41  degrees  F  and  81  degrees  F 
and  must  change  at  the  same  rate  up  to 
the  maximum  operating  temperature 
approved  for  the  airplane. 


Explanation 

This  proposal,  which  is  applicable  to 
normal,  utility,  and  acrobatic  category 
airplanes,  would  establish  a  climb 
gradient  as  the  performance  requirement 
for  the  one-engine-inoperative  condition 
in  place  of  the  current  rate-of-climb 
requirement,  which  is  based  upon  the 
airplane's  landing  configuration  stalling 
speed,  and  would  consolidate  the 
airplane's  configuration  requirements 
for  determining  climb  gradients  in  one 


paragraph  rather  than  three  paragrsfAis 
as  currently  stated. 

The  current  rule  is  the  only  small 
airplane  performance  requirement 
expressed  in  terms  of  stall  speed  and 
results  in  a  variable  climb  gradient, 
depending  on  an  airplane's  landing 
configuration  stall  speed  if  above  61 
knots.  In  addition,  the  current 
requirement  for  a  small  airplane  is  also 
expressed  in  a  different  manner  than  the 
one-engine-inoperative  climb 
requirements  for  transport  category 
airplanes  which  has  been  used 
successfully  and  satisfactorily  for  many 
years. 

A  proposal  to  the  1974-1975 
Airworthiness  Review  Program 
recommended  use  of  climb  gradients  in 
the  flight  performance  requirements 
rather  than  rate  of  climb  for  specifying 
climb  performance  requirements.  In 
Notice  75-25  (40  FR  24664,  June  9, 1975) 
the  FAA  stated  that  it  would  give  further 
study  to  the  issue  of  converting  the 
climb  requirements  from  a  rate  of  climb 
to  a  gradient  of  climb. 

The  General  Aviation  Manufacturers 
Association  (GAMA)  petitioned  for  a 
change  to  the  current  rule  (47  FR  38705, 
September  2, 1982)  to  require  that  the 
one-engine-inoperative  climb 
requirements  be  independent  of  the 
airplane's  stall  speed  if  above  61  knots 
and  instead  be  expressed  as  a  simple 
gradient  of  at  least  1.2  percent. 
Subsequently,  GAMA,  the  FAA,  and 
several  other  interested  persons 
submitted  proposals  relative  to  this 
issue  to  the  Small  Airplane 
Airworthiness  Review  Program  (48  FR 
4290.  January  31,  1983). 

Of  the  seven  proposals  concerning 
§  23.67  submitted  for  the  review,  only 
proposals  46,  47.  and  50  were  discussed 
at  the  conference.  Proposals  46  and  50 
addressed  requirements  for  airplanes 
having  a  gross  weight  of  6,(X)0  pounds  or 
less.  Proposal  47  addressed  turbine- 
engine-powered  airplanes  and 
reciprocating-engine-powered  airplanes 
with  a  gross  weight  of  more  than  6,000 
pounds.  Proposal  46  recommended  a 
climb  gradient  not  less  than  zero  at 
takeoff,  while  proposal  50  recommended 
a  climb  gradient  of  1.0  percent  when  the 
airplane  is  flying  1,0(K)  feet  above  the 
airport.  Proposal  46  received  one 
ct^mment  in  support  and  one  comment  in 
opposition.  Another  commenter  stated 
that  there  is  no  substantive  information 
presented  to  support  a  need  for  a 
requirement  change  as  recommended  in 
proposal  46.  One  commenter  opposed 
proposal  50  because  it  is  an  operational 
rather  than  an  airworthiness 
requirement.  In  light  of  views  expressed 
at  the  conference,  and  upon  further 
review  by  the  FAA.  the  FAA  concludes 


that  no  farther  action  is  necessary  on 
proposals  46  and  50. 

Proposal  47  would  establish  a  1.2 
percent  climb  gradient  and  remove  the 
rate-of-climb  requirement  based  on  stall 
speed  for  turbine  engine-powered 
airplanes  and  reciprocating-engine- 
powered  airplanes  having  a  gross 
weight  of  more  than  6,000  pounds.  In  the 
conference  discussion,  one  attendee 
expressed  a  desire  to  retain  the  rate-of- 
climb  requirement  based  on  stall  speed 
and  also  retain  the  1.2  percent  climb 
gradient  requirement.  This  expressed 
desire  was  predicated  as  being 
consistent  with  special  conditions 
issued  in  past  certifications  and,  at  that 
time,  considered  necessary.  Other 
comjiienters  supported  only  the  1.2 
percent  climb  gradient  requirement. 
After  further  consideration  and  review 
of  the  background  of  the  current 
requirement,  including  pertinent  special 
conditions,  the  FAA  concludes  that  the 
arguments  presented  in  support  of  the 
intent  of  proposal  47  and  the  discussions 
at  the  conference  in  support  of 
simplifying  the  requirement  are  valid 
reasons  for  proposing  a  rule  change. 

However,  the  FAA  does  not  consider 
a  one-engine-inoperative  climb  gradient 
of  1.2  percent  as  providing  a  minimum 
requirement  equivalent  to  that  required 
by  the  current  rule  in  all  cases.  The  FAA 
examined  the  performance  data  as 
presented  in  Airplane  Flight  Manuals 
(AFM)  and  Pilot  Operating  Handbooks 
(POH)  for  twelve  reciprocating-engine- 
powered  small  airplanes  and  seven 
turbine-engine-powered  small  airplanes. 
A  comparison  of  the  current  requirement 
based  upon  0.027  Wso*  for  reciprocating- 
engine-powered  small  airplanes  and  the 
1.2  percent  climb  gradient,  or  if  greater, 
the  0.027  Vso*  rate  of  climb  for  turbine- 
engine-powered  small  airplanes  showed 
that  the  prevailing  requirement  for  one- 
engine-inoperative  climb  is  dictated  by 
the  landing  configuration  stall  speeds, 
even  when  assuming  that  the  climb 
gradient  requirement  as  applicable  for 
turbine-engine-powered  airplanes  would 
be  applicable  in  the  case  of 
reciprocating-engine-powered  airplanes 
The  landing  configuration  stall  speeds 
varied  from  62  knots  calibrated  airspeed 
(CAS)  for  one  reciprocating-engine- 
powered  airplane  with  a  m.aximum 
certificated  weight  of  7.000  pounds  to  79 
knots  CAS  for  another  with  a  maximum 
certificated  weight  of  7.800  pounds.  In 
addition,  one  of  the  twelve  airplanes 
had  a  V.^o  of  71  knots  CAS  at  a 
maximum  weight  of  8,400  pounds.  The 
one-engine-inoperative,  rate  of  climb 
requirement  for  these  airplanes. 
therefore,  varies  from  104  feet-per- 
minute  to  169  feet-per-minute.  When 
these  rates  of  climb  are  converted  to 


climb  gradient  equivalents  using  the 
AFM  or  POH  published  best  rate  of 
climb  speeds  with  one  engine 
inoperative,  the  climb  gradient 
equivalents  then  vary  from  0.99  to  1.34 
percent  The  actual  performance  as  set 
forth  in  the  AFM  or  POH  for  these 
airplanes  varied  from  150  feet-per- 
minute  to  320  feet-per-minute  and 
equivalent  climb  gradients  from  a  low  of 
1.26  percent  to  a  high  of  2.77  percent  at 
the  one  engine  inoperative  speeds  For 
the  twelve  reciprocating-engme- 
powered  airplanes,  the  average  climb 
gradients  from  the  AFM  or  POH  data 
was  1.92  percent  and  ten  of  these 
twelve  exceeded  a  climb  gradient  of  1.8 
percent  at  a  pressure  altitude  of  5,000 
feet  and  at  standard  temperature.  41 
degrees  F.  The  comparison  of  the 
performance  requirements  for  the  seven 
turbine-engine-powered  airplanes  and 
the  data  contained  in  the  AFM  or  POH 
showed  an  even  wider  variation 
between  the  Part  23  minimum 
requirements  and  actual  performance 
than  that  for  reciprocating-engine- 
powered  airplanes.  However,  because  of 
the  higher  landing  configuration  stall 
speeds  of  these  turbine-engine-powered 
airplanes,  compliance  with  the  rate  of 
climb  requirement  of  Part  23  results  m 
higher  rate  of  climb  performance- 
Current  S  23.67(c)  results  in  rate  of  clunb 
requirements  for  the  seven  turbine- 
engine-powered  airplanes  of  124  feet- 
per-minute  to  224  feet-per-minute.  For 
the  airplane  with  124  feet-per-minute 
climb  gradient  the  requirement  of  1.2 
percent  prevails  by  increasing  the  rate 
of  climb  by  6  feet-per-minute  over  that 
obtained  by  using  the  0.027  V$p*  value 
When  the  preceding  rates  of  climb  of 
124  to  224  feet-per-minute  are  converted 
to  climb  gradient  equivalents  using  the 
AFM  or  POH  published  best  rate  of 
climb  speeds  with  one  engine 
inoperative,  the  climb  gradient 
equivalents  then  var>  from  1.2  to  1.65 
percent,  and  averages  1.38  percent  for 
the  seven  turbine-engine-powered 
airplanes.  However,  the  actual 
performance  as  set  forth  in  the  AFM  or 
POH  for  these  airplanes  varied  from  2.65 
percent  to  5.82  percent 

The  FAA  reviewed  the  accidents/ 
incidents  due  to  one-engine-inoperative 
operations  for  the  past  five  years  for 
each  of  the  reciprocating-engine- 
powered  airplanes  and  turbme-engine- 
puwered  airplanes  in  the  previously 
discussed  comparisons  During  this  five 
year  period,  there  were  a  total  of  37 
accidents  in  the  reciprocating-engine- 
powered  airplane  models  and  nine 
accidents  in  the  turbine-engine-powered 
airplane  models.  The  difference  in  the 
number  of  accidents  between  the  two 
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typ«'»  of  airpUrMt  can  b«  attnbu(«d  to  • 
nuintMr  of  r««sons.  not  th«  l««at  of 
wHh  h  could  b«  th«  actual  p«rfoniMinc« 
«(.hievpii  by  th«  deaif;na  of  th«  turbiiw- 
engine  powervd  airplane*  at  oppoa«d  to 
mere  compliance  \nnth  the  minimum 
performance  requirem«nt«  of  |  23.87 

T>i»-  KAA  IS  propoainji  an  increase  m 
the  minimum  performance  requirements 
of  S  23  67  when  compannl  to  the  curr«nt 
requirements   Ho*vt>ver  the  pniposed 
iDcrvHte  IS  not  significant  when 
(  omp<ir»'(l  to  the  actual  fH;rforman«.e 
<ii  hieved  hy  current  type  certifu  ated 
designs    y\\e  prt)(>osal  also  establishes  a 
unitorm  minimum  f)«rfnmiance  standard 
for  one  engine  moperdlive  ciimh  for  all 
multiengint-  airplanes  with  maxunum 
wfiKhlH  of  ti.nOO  pounds  or  more  or  stall 
spectJs  m  exresa  of  81  knots,  unrelated 
to  the  l.indin«  configuration  st<ill  s^)eed. 
tiy  requiring  a  minimum  climb  gradient 
as  discussed  at  the  Part  23 
Asrwurthinesa  Review  (^onferen*  e 
Iherefore   the  KAA  is  proposing  to 
require  as  a  minimum  performance 
sliind.ird.  a  climb  gradient  of  15  percent 
at  a  pressure  altitude  of  5,0()0  feet  and  at 
standard  temperature.  41  degrees  F  In 
dddition.  the  KAA  la  proposing  that  the 
climb  gradient  be  achieved  at  a  speed 
not  less  than  1  .2  Vf,  to  assure  that  the 
Hirspt-ed  us«d  in  showing  compliance 
does  not  degrade  below  a  safe  v<itue 

Rffetvnctt:  C^onference  propoaala  46. 
47.  4«.  49,  50.  51.  and  52.  Propoaala  4<l,  49. 
51.  and  52  were  withdrawn  at  the 
c«mferen<-,e 

5  Section  23  75  la  amended  by  reviaing 
paragraphs  (a|.  (b).  and  (r)(3);  and  by 
rtdding  a  new  pAnigraph  (h|  to  read  as 
follows 


|d|  A  steady  apprudch  with  a 
calibrated  airspeed  of  mil  leaa  than  13 
V,,  must  be  mamtamed  down  to  the  50- 
foot  height  and — 

(1)  The  steady  approach  muat  lie  at  a 
gradient  of  descent  not  greater  than  5.2 
percent  (,)  degrees)  down  to  the  50- foot 
heijiht 

(2)  In  aiJditiun.  for  atrpliine  designa 
Incorpor.iling  short  field  Landing 
featureH.  the  Irinding  (iistance  must  b« 
determined  by  tests,  after  approach  to 
the  .SO- foot  height,  at  'he  maKimum 
steady  approach  gradient  selected  by 
the  applicant  a^  an  operating  limitation 

|b)  The  landing  may  not  require  more 
th.in  average  piloting  skill  or  conditions. 


in  •  •  • 

|1)  Is  such  that  no  more  than  average 
■ikill  in  required  to  control  th*.-  airplane 


|h)  If  any  device  la  us^ni  that  depends 
on  the  opernfion  of  any  engine   nnd  the 


landing  diatanc*  would  be  litcraaaed 

when  a  landing  is  made  with  that  engine 
tnopcrativa,  the  larKhng  distance  must 
be  determined  with  'hat  engine 
inoperative  iinleaa  the  use  of  other 
compensating  nieana  will  result  in  a 
landing  distance  not  more  than  that  with 
each  engine  operating 

Fx  plana  boa 

This  proposal  would  require  that 
landing  distances  be  determined  for  all 
airjilanes  by  using  a  steady  approach  at 
a  gradient  of  descent  of  5.2  percent: 
require  that  landing  distance  for 
dirpldiies  with  short  field  landing 
features  be  determined  at  the  maximum 
steady  approach  gradient  selected  by 
the  applicant  as  an  operating  limitation: 
require  that  if  any  device  used  in 
determining  the  landing  distance  is 
depeiujent  on  any  engine  operation,  and 
if  the  distance  would  be  greater  with 
that  engine  inoperative,  the  distance 
with  that  engine  inoperative  must  be 
determined  unless  the  use  of 
compensdting  means  will  result  m  a 
landing  distance  not  mor«  than  that  with 
each  engine  operating;  and  require  that 
the  landing  not  require  more  than 
average  piloting  skills  or  average 
conditions.  This  KAA  propoeal  was 
developed  after  further  rview  of 
conference  proposals  56  through  61.  and 
the  conference  discussions  of  theae 
proposals 

Safety  and  repeatability  of  landing 
and  landing  diatanoea  for  operational 
use  are  pnmary  conaiderationt  in  the 
type  certirication  of  airplane*. 
UnraaliatK^lly  ateep  approochea  and 
high  vertical  velocities  at  touchdown 
have  damaged  airplane*  during  the 
flight  teat  pha«e  of  aonM  type 
certification  programa  in  attempting  to 
establish  short  landing  diatancea  under 
the  wording  of  the  current  requiretnenta 
for  determining  landing  distances. 

The  FAA  has  concluded  that  safer 
ami  more  realistic  methods  should  be 
proposed  for  establishing  lartding 
distance  data. 

The  proposed  ateady  approach  at  a 
gradient  of  descent  of  5.^:  piercent  (3 
degrees)  was  considered  by  confereea  to 
have  advantages  and  disadvantages.  H 
would  eliminate  the  "gliding  approach" 
of  the  current  rule  which  resulted  in 
each  airplane  approaching  at  different 
gradients  of  descent  during  landing 
distance  testa  depending  on  earJi 
airplane'a  ability  to  glide  in  a  landing 
configuration,  and.  matead.  require  that 
the  landing  distance  determination  be 
nirtde  after  approaching  at  the  typical 
Instrument  landing  System  (ILS) 
approach  gradient.  5.2  percent,  used  by 
the  vast  mdfonty  o'  instrument  landing 
s\stpnis  throiighniil  the  world.  Some 


conferee*  preferred  the  gliding 

approach,  but  it  was  generally  agreed 
that  the  5.2  percent  gradient  would 
result  m  an  operationally  reaHatic  and 
repeatabte  landing  distance.  The  S.2 
percent  approach  gradient  was  also 
opposed  because  operating  rule*  may 
factor  landing  distance*  determined 
during  type  certification.  The  FAA  has 
determined  that  safe  and  repeatable 
landing  distances  should  be  established 
during  type  certiFication  and.  if  an 
additional  landing  distance  is  required 
by  any  operating  rule,  such  as  Part  135. 
determination  of  that  additional 
disKince  for  an  increased  level  of  safety 
IS  a  part  of  the  op^erations  certification 
and  independent  of  the  tyT)e  certification 
process. 

Another  concern  expressed  was  that 
the  5  2  pert  ent  approach  gradient  would 
discourage  development  of  sleep 
approdi  h  and  short  landing  airplanes 
The  FAA  expressed  the  position  at  the 
conference  and  continues  to  maintain 
the  position,  thai  it  doe*  not  consider 
the  5.2  percent  approach  gradient  design 
limiting  since  any  applicant  can 
demonstrate  an  approach  envelope  that 
includes  the  unique  steep  landing 
features  of  their  airplanes.  However,  the 
5  2  percent  approach  gradient  is  needed 
to  assure  landmg  diatance  data  for  the 
normal  approach  and  landing 
environments  in  which  all  airplanes  may 
be  required  to  operate:  i.e..  atandard 
instrument  Landing  aystem.  regardless  of 
their  ateep  landing  features  that  may 
allow  them  to  operate  in  unique 
environments,  auch  as  Microwave 
Landing  System  (MLS)  approaches  that 
are  presently  considering  approach 
angles  us  great  as  eight  degree*. 

One  conference  proposal 
recommended  a  computation,  in  lieu  of 
testing,  to  determine  the  landing 
distance.  There  waa  concern  expressed 
at  the  conference  that  allowing 
compulation  of  the  distance  from  the  50- 
fool  height  point  to  the  touchdown  point, 
in  beu  of  testing,  would  remove 
incentive  for  manufacturera  to  provide 
airplane*  with  devicea.  auch  aa  spoilers, 
which  could  enhance  landing  safety. 
After  further  consideration,  the  FAA  has 
concluded  that  computation,  in  lieu  of 
testing,  will  not  assure  the  level  of 
safety  necessary  to  make  routine 
landings  within  the  calculated  landing 
distance  or  on  the  other  hand,  the 
calculated  distance  may  be  excessive 
and  not  provide  a  minimum  requirement. 

One  conference  proposal 
recommended  limiting  the  touchdown 
velocity  to  six  feel  per  second.  The 
opinion  was  expressed  that  airplanes 
can  be  designed  to  land  safely  at 
touchdown  sink  rates  in  excess  of  six 
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feet  per  second.  The  FAA  agrees  that 
such  designs  are  possible,  and  is  of  the 
opinion  that  such  a  requirement  may  set 
forth  an  unwarranted  restraint  in  light  of 
the  requirements  presently  in  S  23.75(c). 

There  was  no  specific  disagreement 
expressed  relative  to  skill  of  pilots;  i.e.. 
"average  piloting  skill"  versus 
"exceptional  skill  is  not  required."  The 
FAA  has  concluded  that  the  landing 
distances  established  during  type 
certification  must  be  able  to  be 
consistently  and  safely  accomplished  by 
the  average  pilot  during  routine 
operations. 

Conference  proposal  58  recommended 
landing  distance  determinations  with  all 
engines  operating  and  also  with  the 
critical  engine  inoperative,  and,  in 
addition,  that  those  distances  should  be 
factored.  The  conferees  did  not  object  to 
the  greater  of  the  all-engines  operating 
and  one-engine-inoperative  landing 
distance,  but  did  object  to  the  factoring 
of  the  distances  because  the  factoring  is 
associated  with  sp>ecific  operating  rules. 
The  FAA  agrees  and  is  proposing  a  new 
S  23,75(h)  that  requires  the  longer  of  the 
all-engine-  or  one-engine-inoperative 
landing  distances  be  set  forth  in  die 
Airplane  Flight  Manual  unless  the  use  of 
other  compensating  means  such  a  drag 
chute  will  result  in  a  landing  distance 
not  more  than  that  with  eaan  engine 
operating.  In  addition,  the  FAA  agrees 
with  the  conferees  that  factoring  is  not 
appropriate  in  the  airworthiness 
requirements  for  type  certification. 

Conference  proposal  96  recommended 
adding  a  new  1 23.73  Landing  speeds,  to 
replace  current  (  23.75(a)  that  defines 
the  landing  approach  and  speed 
conditions.  The  recommended  landing 
speeds  would  be  dependent  on  a  new 
Vmf.  appropriate  to  the  recommended 
all-engines-operating  landing 
configuration,  and  a  new  VnMr-i, 
appropriate  to  the  recommended  one- 
engine-inoperative  landing 
configuration.  The  conference 
discussion  opposed  this 
recommendation  because  Part  23 
presendy  contains  one-engine- 
inoperative  controllability  test. 
Furthermore,  the  airworthiness 
standards  require  procedures  be 
established  for  one-engine-inoperative 
landings,  and  seemed  to  the  conference 
participants  to  have  worked  well  up  to 
this  point  in  time.  The  FAA  agrees  and 
proposal  56  has  not  been  included  in 
this  notice. 

Conference  proposal  61  recommended 
an  approach  speed  of  at  least  1.3  \fs„ 
and  not  less  than  Vuc-  This  concept  was 
supported  by  the  conferees  but  concern 
was  expressed  that  Vj#c  Is  a  speed 
determined  in  the  takeoff  configuration 
at  the  maximum  takeoff  weight.  Vwr  is  a 


design  constraint  in  that  it  may  not 
exceed  1.2  Vs„  where  Vsj  is  determined 
at  the  maximum  takeoff  weight.  Because 
the  required  approach  speed  must  be  at 
least  1.3  Vsi,  it  readily  appears  to  be  a 
speed  that  exceeds  Vj»c.  This  is  not 
necessarily  true  because  Vs,  determined 
in  the  takeoff  configuration  is  likely  to 
be  higher  than  the  \/si  determined  in  the 
landing  configuration.  The  difference  in 
the  values  can  result  in  1.3  V«„  in  the 
landing  configuration  being  less  than 
\mc  where  Vj»c  =  1.2  \ai  in  the  landing 
configuration 

To  make  proposal  61  a  meaningful 
requirement,  it  would  be  necessary  to 
require  Wuc  be  determined  for  the 
envelope  of  approved  approach  weights 
and  configiutitions.  Hiis  would  add  to 
the  cost  of  fli^t  testing  and,  at  this  time, 
the  FAA  does  not  have  records  of 
adverse  service  experience  to  justify  the 
additional  requirements.  Therefore,  the 
FAA  is  not  taking  further  action  on  this 
proposal. 

Reference:  Conference  proposals  56, 
57,  58,  59,  60,  and  61. 

6.  Section  23.161  is  amended  by 
revising  paragraphs  (b)(1).  (c)(1), 
(c)(l)(i),  (c)(l)(ii),  (c)(2),  (c)(3)(i), 
introductory  text  of  (d),  and  (d)(4):  and 
by  adding  a  new  paragraph  (c)(4)  to 
read  as  follows: 

923.161    Trim. 


(b)  •  •  * 

(1)  For  normal  utility,  and  acrobatic 
category  airplanes  at  a  speed  of  0.9  Vm, 
Vc,  or  Vj#o,  whichever  is  the  lower  and 

(2)  *  •  * 

(c)  *  *  • 

(1)  A  climb  with  maximum  continuous 
power  at — 

(i)  The  speed  used  in  determining  the 
climb  performance  required  by  §  23.65  of 
this  part  with  the  landing  gear  retracted, 
and  the  flaps  in  the  take-off  position; 
and 

(ii)  The  recommended  all-engines- 
operating  climb  speed  specified  in 
S  23.1585{a)(2)(i)  of  this  part. 

(2)  An  approach  at  a  gradient  of 
descent  of  5.2  percent  (3  degrees)  with 
the  landing  gear  extended  and  with — 

(i)  Flaps  retracted  and  at  a  speed  of 
1.4  Vs,;  and 

(ii)  Flaps  extended  and  at  a  speed  of 
1.3  Vso. 

(3)  *   •   • 

(i)  For  normal,  utihty,  and  acrobatic 
category  airplanes,  at  any  speeds  from 
the  lesser  of  Vh  and  \no  or  Vvo,  as 
applicable,  to  1.4  Vs,;  and 

(ii)  •  •  • 

(4)  A  descent  at  0.9  \no  or  0.9  Vj,o, 
whichever  is  applicable,  with  power  off 
and  with  the  landing  gear  and  flaps 
retracted. 


(d)  In  addition,  each  multiengine 
airplane  must  maintain  longitudinal  and 
directional  trim,  and  the  lateral  control 
force  must  not  exceed  five  pounds,  at 
the  speed  used  in  complying  with  J  23.67 
of  this  part  and  with — 
•        •        •        •        • 

(4)  Wing  flaps  in  the  position  selected 
for  showing  compliance  with  {  23.67. 


Explanation 

The  proposal  would  establish 
standards  for  those  airplanes  for  which 
a  maximum  operating  limit  speed.  Vwo. 
has  been  established  in  accordance  with 
S  23.1505(c].  In  addition,  the  proposal 
addresses  additional  flight  conditions 
for  which,  as  a  minimum  requirement, 
the  airplanes  need  to  be  trimmed.  There 
was  objection  to  revising  the  general 
trim  requirements  of  S  23.161(a).  as 
recommended  in  proposal  113  on  the 
basis  of  the  apparent  vagueness  of  the 
proposal.  The  FAA  agrees  and  no 
further  action  is  being  taken  on  proposal 
113. 

The  proponent  of  proposal  114.  which 
recommended  a  change  to  the  lateral 
and  directional  trim  controls,  desired  to 
modify  the  proposal  as  submitted  to  the 
conference  by  indicating  the 
requirement  be  applicable  only  to  those 
airplanes  to  be  certificated  for  IFR  flight 
Oppositicm  was  expressed  to  proposal 
114.  as  modified,  because  the 
requirement  would  require  three  axu 
trim  systems  on  all  airplanes  to  be  type 
certificated  for  use  in  accordance  with 
instrument  flight  rules  (IFR)  and  it  was 
not  considered  justified  by  the 
conferees.  The  FAA  agrees  and  no 
further  action  is  being  taken  on  proposal 
114. 

There  was  a  consensus  of  agreement 
with  the  proposed  changes  for 
longitudinal  trim  in  that  airplanes 
should  be  capable  of  being  trimmed  in 
level  flight  from  the  lesser  of  V«  and  Vvo 
or  Vjuo.  as  applicable,  to  1.4  Vs;  with  the 
landing  gear  and  flaps  retracted  and  not 
just  from  0.9  of  these  upper  values  as 
presently  required.  "Hie  FAA  agrees 
since  these  speeds,  Vh  and  Vwo  or  Vj»o. 
are  sustained  cruise  speeds.  In  addition, 
it  was  the  consensus  of  attendees  that 
airplanes  should  be  capable  of  being 
trimmed  from  0.9  V^o  or  0.9  \'m>- 
whichever  is  applicable,  in  a  descenl 
with  the  power  off  and  the  landing  gear 
and  fli'.ps  in  the  retracted  position  The 
FAA  agrees  because  this  regime  is  not 
addressed  in  the  current  requirements 
and  0.9  of  these  speeds.  Vvo  or  VW.  is 
considered  a  necessary  minimum 
requirement  for  power-off  descents 
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Another  propo««l  addrewe*  the  iMue 
o(  lateral  control  forces  at  the  speed 
used  tn  showing  compliance  with 
I  23  87 — CTimb:  One  engine  inoperative. 
It  was  noted  at  the  conference  that  the 
current  requirements  are  silent  on  this 
issue  and  the  proposal  is  considered 
neceuary  to  sssur*  the  overall  taak  of 
the  pilot  in  th«ae  clrcunut«occ«  la  not 
unduly  excessive  tn  achievirvg  an 
accurate  airspeed  for  the  one  enj^ine 
inoperative  climb.  One  commanler  on 
this  proposal  stated  that  designing  an 
airplane  to  be  tnmmed  laterally  with 
one  engine  inoperative  becomes  very 
difficult,  bu<  recommended  that  the  5- 
pound  force  b«  the  maximum  force 
permitted  under  this  condition.  Another 
commenter  stated  that  airplanes  should 
be  capable  of  being  trim^med  laterally  to 
remove  any  need  of  input  to  hold  lateral 
control.  The  PAA  agrees  that  it  is 
impractical  to  require  lateral  trim  to  be 
deseed  so  that  no  one-engine 
inoperative  lateral  control  is  needed,  but 
also  agrees  that  the  f}ve-poar>d  lateral 
control  force  shotild  be  the  maximum 
antnmmable  force  and  is  proposing  this 
as  the  iBlnlmum  standard. 

Proposal  117  reooaunend«d,  in  part, 
changind  th«  kmgttudtaal  trioi  spead 
frofn  a  r«ng«  of  speeds,  to  a  owre 
specific  climb  spaed.  Although  there 
was  Uttle  diacvMkm  of  thia  propoaal. 
conunantera  supported  this  change.  The 
FAA  agraaa  that  lasting  for  a  tnm  speed 
more  closely  r<tialed  lo  operatioiul 
climb  speeds  is  desirable  and  changes 
are  proposed  accordiagly 

R^hrenoe:  Conference  proposals  113. 
114.  115.  lia.  117.  and  11&  Proposal  115 
was  withdrawn  at  the  conference. 

7  Section  23-221  is  amended  by 
revuing  paragraph  (al.  (b).  and  (cM3)  to 
read  as  follows: 


(23.231 

|a)  Sormal  catenary   ELxcepI  as 
prt]vui>-d  in  paragraph  (d)  of  this  section. 
•  ingU-  engine,  normal  category  airplanes 
must  be  demonstrated  to  comply  with 
either  the  one-turn  spin  or  the  spin 
resistant  requirements  of  this  paragraph. 

(1)  One  turn  ipln.  The  airplane  must 
recover  fnim  ■  one- turn  spin  or  a  three 
(3)  second  spin,  whichever  takes  longf  r, 
in  not  more  than  one  additional  turn 
after  the  controls  have  been  applied  for 
recovery.  In  addition — 

(i)  For  both  the  flaps-retracted  and 
fla  pa-ex  tended  conditions,  the 
applicable  airspeed  Hmit  and  positive 
limit  maneuvering  load  factor  may  not 
be  exceeded; 

(li)  There  must  be  no  excessive  back 
pressure  during  the  spin  or  recovery; 

(iii)  It  must  be  impossible  to  obtain 
unrecoverable  spins  with  any  use  of  the 


flying  or  engine  power  controls  either  at 
the  entry  into  or  during  the  tpiiv  and 

(iv)  For  the  flaps-extaoded  condition, 
the  flaps  may  be  retracted  during  the 
recovery,  but  not  before  rotation  has 
ceased. 

(2)  Spin  resistsnt.  The  airplane  must 
be  demonstrated  lo  be  spin  resistant  by 
the  following: 

(i)  During  the  stall  maneuvers 
contained  in  |  23J01  of  this  pert,  the 
pitch  control  miut  be  pulled  back  and 
held  against  the  stop.  Then,  oaing 
ailerons  snd  rudders  in  the  proper  sense 
of  direction,  it  must  be  possible  to 
maintain  wings-level  flight  within  16 
degrees  of  bank  and  to  roll  the  airplane 
from  a  30-degree  bank  in  one  direction 
to  a  30-degree  bank  in  the  other 
direction; 

(ii]  Reduce  the  alrpbie  speed  using 
pitch  control  at  a  rate  of  approximately 
one  knot  per  second  until  the  pitch 
control  reaches  the  stop,  then  with  the 
pitch  control  pulled  back  and  held 
against  the  stop,  apply  full  rudder 
control  in  s  maiuier  to  proooota  spin 
entry,  for  s  period  of  seven  (7)  seconds 
or  through  a  SflO-degrec  heading  change, 
whichever  occurs  first  If  the  360-degree 
heading  change  is  reached  first  it  must 
have  taken  no  less  than  four  (4)  seconds. 
This  maneuver  must  be  performed  first 
with  the  ailerons  in  neutral  position;  and 
then  with  the  ailerons  deflected  opposite 
the  direction  of  turn  in  the  most  sdverse 
manner  Power  or  thrust  and  airplane 
configuration  must  be  set  in  accordance 
with  I  23.201(f)  of  this  part  without 
change  dunng  the  maneuver.  At  the  end 
of  seven  (7)  seconds  or  a  360-degree 
heading  change,  the  airplane  must 
respond  immediately  and  normally  to 
primary  flight  controls  applied  to  regain 
coordinated,  unstalled  flight  without 
reversal  of  control  effect  and  without 
exceeding  the  termporary  control  forces 
sp^'cified  by  |  23.143(c)  of  this  part  and 

(ill)  Compliance  with  ||  2X2D\  and 
23.203  of  this  part  must  be  demonstrated 
with  the  airplane  in  uncoordmatod  flight 
corresponding  to  one  ball  wulLb 
displaceovent  on  a  sllp-skkd  indicator, 
unless  one  ball  width  displacement 
cannot  be  obtained  with  full  rudder,  in 
which  case  the  demonstration  must  be 
with  full  rudder  applied. 

(b)  Utility  category.  A  utility  category 
airplane  meat  meet  the  requirements  of 
paragraph  (a)  of  this  section  or  the 
reqmrementa  of  paragraph  (c)  of  this 
section  if  approval  for  spinning  is 
requested. 

(c)  •     *     • 

(3)  It  must  be  impossible  to  obtain 
unrecoverable  spins  with  any  use  of  the 


flight  or  engine  power  controls  either  at 
the  entry  into  or  during  the  spin. 

Expianatk>a 

This  proposal  would  allow 
certification  of  single-engine,  nonnal 
category  airplanes  as  spin  resistant  as 
an  alternative  to  being  recoverable  from 
a  one- turn  spin  as  now  required. 

Conference  proposal  162 
recommended  adding  requirements  for 
an  option  to  (xrtify  airplanes  as  spin 
resistant.  The  concept  of  a  spin  resistant 
sirplane  was  supported  by  all 
Gonimenlers  but  the  discuasioas  clearly 
showed  the  proposal  was  inadequate  for 
the  purpose.  As  s  result  of  the 
discussions.  Natkmal  Aeronautics  and 
Space  Administrabon  (NASA)  and 
General  Aviation  Manufacturers 
Association  (CAMA)  representatives 
agreed  to  restudy  the  issue  and  submit  a 
replacement  proposal  for  conference 
proposal  102.  GAMA  forwarded  the 
amended  proposal  to  the  docket  by 
letter  dsted  May  2.  IMS.  The  amended 
proposal  162  slleviates  the  concerns 
expressed  st  the  conference  and  is  the 
basis  for  the  proposal  lo  add  a  spin- 
resifflant  option  for  type  certification  of 
single-engine,  normal  category 
airplanes. 

In  the  amended  conference  proposal 
182,  a  new  f  23.204.  titled 
"Uncoordinated  stalls."  was 
recommended.  It  is  the  FAA's  opinion 
that  the  requirements  of  the 
recommended  new  section  are  integral 
to  the  spin -resistant  option  and  that 
these  requirements  should  be  a  part  of 
the  FAA  proposal  to  amend  {  23.221(a) 
instead  of  adding  a  new  {  23.204 

As  part  of  the  FAA's  request  to  NASA 
and  GAMA  to  rework  proposal  162,  it 
was  requested  that  material  suitable  for 
inclusion  in  this  preamble  be  developed 
to  justify  and  explain  the  recommended 
chdn^p 

Although  the  FAA  has  made  changes 
to  incorporate  cianfying 
recommendations  from  other  proposals 
discussed  at  the  conference  and 
mcorporaled  the  recommended 
requirements  for  a  new  (  23.204  in  this 
proposal  to  ontend  |  23.221(a).  the 
ratiooale  developed  by  NASA  and 
GAMA  to  support  the  recommerided 
changes  remains  applicable  to  this 
proposal  and  is  quoted  here  as 
iustification  for  the  proposed  change: 

The  re4)uiraM«nl  of  FAR  2S  771  for  Nonnal 
Category  airpkutes  to  desMMMtrste  recovery 
frooi  a  one-tum  sprn  |er  delayed  stall)  n  do 
more  than  one  adtditioital  tan  waa  ftrsl 
established  ut  tb«  airworttuaeas  rules  ia  CAR 
smaruimeQl  03-0,  effective  }anuary  13th.  liM&. 
The  r^uiremenl  fur  a  private  or  ■ 
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commercial  pilot  to  demonstrate  competency 
in  spin  recovery  was  deleted  from  CAR  20 
with  amendment  20-3,  effective  August  15th, 
1944.  This  amendment  placed  greater 
emphasis  on  the  recognition  and  recovery 
from  stalls  in  lieu  of  the  spin  demonstration 
requirement.  Also,  this  amendment  stated  the 
l>elief  that  "eliminafion  of  the  required  spin 
maneuver  will  act  as  an  incentive  for 
manufacturers  to  build  and  operators  of 
schools  to  use  spin-resistant  or  spin-proof 
aircraft."  At  the  GAMA  Stall/Spin 
Worlkshop,  the  majority  completely  agreed 
with  the  goal  stated  in  amendment  20-3.  At 
the  sume  lime  it  was  recognized  that,  in 
actuality,  there  was  no  effective  incentive  for 
manufacturers  to  press  beyond  the 
reRulatlons  and  no  substantia)  technical  base 
from  which  to  do  so. 

Bf  cause  of  the  high  percentage  of  stall/spin 
accidents  occurring  at  pattern  altitudes  and 
because  the  one  turn  spin  demonstrations 
consume  considerable  albtude,  there  was 
considerable  skepticism  expressed  at  the 
workshop  that  the  one-turn  spin  requirement 
had  any  impact  on  stall/spin  accident  rate 
reduction.  From  this  discnssion,  an  effort 
emerged  to  formnlate  and  propose  an 
altemabve  lo  the  one-turn  spin 
demonstration  requirement  that  would 
promote  devalopment  ol  airplanes  with  the 
spin-resLstant  qualities  that  CAR  amendment 
20-3  called  for  and  that  at  the  same  time, 
would  be  more  related  to  operational 
situahons.  Also,  technology  developments 
from  NASA  research  and  from  industry 
suggested  that  the  capability  to  produce 
airplanes  with  these  desirable  qualities  was 
within  reach. 

The  first  proposal  that  was  made  and 
ultimately  discussed  as  part  erf  the  FAR  23 
Review  adopted  the  approach  of  control 
abuse  from  MIL-S-838eiA  (USAF)  to 
simulate  potential  pilot  mishandling  in  a  stall 
situation.  This  approach  has  been  maintained 
and  expanded  in  this  modified  proposal.  The 
propoaal  embodies  the  requirement  that  an 
airplane  would  qualify  to  be  identified  as  a 
"spin-resistont  airplane"  would  have  to 
demonstrate  the  tolerance  to  maintain 
controllability  after  sustained  control  abuse 
in  a  stall  situation.  The  proposal  is  made  as 
an  additional  path  for  approval  of  the  spin 
rftjuirements  for  certification  of  a  normal 
category  airplane  If  this  proposal  is  adopted. 
Hpproval  for  a  normal  category  airplane 
could  be  made  either  with  the  existing  one- 
turn  spin  test  or  with  the  new  requirwroenls 
for  a  "spin-resistant"  airplane.  When 
satisfactory  expenence  is  gamed  on  spm 
resistant  testing,  FAA  could  consider  deleting 
the  one- turn  spin  test  demonstration. 

This  new  requirement  is  proposed  with  the 
thought  that  it  would  provide  a  test  for  spin 
resistance  in  a  maimer  that  would  simulate 
potential  operational  circumstances.  The 
"spin  resistant"  label  could  provide  some  of 
the  incentive  hoped  for  but  not  realized  by 
the  current  regulatory  approaches. 

There  are  three  demonstration 
requirements  in  the  proposed  regulation.  The 
first  would  be  to  show  that  complete  lateral 
control  can  be  maintained  in  the  course  of 
stall  manevuers.  The  existing  stall 
requirements  in  FAR  23.201  are  retained  and 
expanded  by  adding  the  requirentent  within 


the  spin-resistant  requirements,  to  be  able  to 
mainUin  level  Bight  with  no  uncontrolled  roll 
tendency,  with  the  elevator  held  against  the 
stop,  and,  further,  to  be  able  to  generate  30- 
degree  banks  upon  command. 

The  second  demonstration  requirement  is 
to  maintain  controllabihty  after  sustained 
control  abuse  represented  by  pro-spin  control 
inputs  through  a  360-degree  heading  change 
or  seven  (7)  seconds.  The  360-degree  heading 
change  turn  was  proposed  in  order  to 
maintain  a  pro-spin  entry  situation  at  least  as 
severe  as  tlie  current  one-turn  requirement  In 
the  case  of  an  airplane  with  a  very  strong 
resistance  to  pro-spin  controls  and  a 
corresponding  slow  yawing  rate  in  this 
situation,  seven  (7)  seconds  was  selected  as  a 
reasonable  cutoff  for  the  pro-spin  control 
inputs.  This  hme  period  is  far  longer  than  that 
allowed  as  recognition  time  for  impending 
disastrous  situations  (autopilot  malfunctions, 
for  example),  and  is  considered  conservative 
from  a  saifety  point  of  view.  For  airplanes  that 
have  a  tendency  to  build  up  yawing  rate  very 
quickly,  a  disorienting  situation  can  develop 
even  though  controllability  could  be 
maintained.  For  this  reason,  a  minimiun  time 
period  of  four  (4)  seconds  to  reach  a  360- 
degree  heading  change  with  the  prescribed 
pro-spin  controls  was  selected.  This  is  based 
on  experience  Involving  a  number  of  sirpiaiw 
spin  time  histories  developed  from  the  NASA 
spin  research  program  and  from  industry 
experience.  Ailerons  have  been  prescribed 
both  in  neutral  position  and  deflected 
opposite  the  direction  of  turn,  to  allow  for  the 
adverse  effect  on  spin  entry  that  ailerons  can 
add.  These  two  aileron  positions  are  believed 
to  encompass  the  most  adverse  possibilities 
with  consideration  given  to  effects  of  timing 
of  the  aileron  inputs.  Power  or  thrust  set 
according  to  FAR  23.201,  but  without  change 
daring  the  maneuver,  considers  the  potential 
adverse  effects  of  power  or  thrust  setting  on 
the  possible  spin  entry  in  a  manner  that 
would  be  consistent  with  inadvertent  spm 
entry.  The  primary  requirement  is  that  the 
airplane  be  able  to  respond  to  primary  flight 
controls  to  regain  coordinated  unstalled  flight 
after  this  control  abuse.  This  will  be  possible 
only  if  the  airplane  has  successfully  resisted 
an  entry  into  a  spin  situation.  Any  delay  in 
airplane  response  would  indicate  that  a 
recove'-y  from  «  spin  entry  situation  ws.i 
required  which  would  be  considered 
unsatisfactory  under  this  requirement. 

The  third  requirement  is  that  the  airplane 
be  demonstrated  to  have  the  capability  to 
meet  the  requirements  of  the  stall 
characteristics  of  FAR  23.201  and  23.203  wiih 
a  degree  of  uncoordinated  controls.  The 
degree  of  uncoordinated  controls  was 
selected  as  that  corresponding  to  one  ball 
width  on  a  standard  slip-skid  indicator  TTiis 
selection  was  chosen  as  the  best  way  (o 
define  uncoordinated  controls  for  the  test  in  a 
simple,  straightforward  manner. 

This  proposal  has  been  developed  with  the 
benefit  of  a  nvide  range  of  mputs  and 
suggestions  from  various  individuals  and 
organizations,  including  representatives  of 
aircraft  manufacturers,  NASA,  other 
government  agencies  and  a  number  of 
universities.  It  has  also  had  the  benefit  of 
considerable  spin  testing  experience 
developed  both  by  manufacturers  and  by 


NASA  over  the  past  several  years  The 
concepts  and  objectives  that  have  k>een 
sought  have  been  outhned  above  The 
proposal  is  offered  with  the  same  opennens 
for  possible  improvement  that  has  existed 
throuRbout  the  many  meetings  and 
discussions  that  have  produced  its  pres«?nl 
format. 

Conference  proposal  163 
recommended  limiting  applicability  of 
spin  requirements  to  airplanes  used  in 
non-VFR  conditions  unless  tests  with 
only  50  percent  of  the  full  rudder  control 
during  level  stall  or  turning  stall  tests 
would  lead  to  a  spin  or  maneuver 
requiring  exceptional  piloting  skill  This 
recommendation  was  opposed  by  all 
commenters  and  by  the  FAA.  as  a  pilot 
would  likely  apply  full  rudder  control 
during  routine  stalls  restilting  in 
maneuvers  not  adequately  evaluated 
during  certification.  No  fiirther  action  is 
being  taken  on  proposal  163. 

Conference  proposal  164 
recommended  changing  §  23.221, 
paragraph  (a)  by  replacing  "with  the 
controls  used  in  the  manner  normally 
used  for  recovery"  with  "after  the 
controls  have  been  applied  for 
recovery'  to  assure  the  additional  turn 
of  a  spin  that  is  allowed  during  recovery 
is  from  the  point  at  which  controls  used 
for  recovery  have  been  applied.  That 
proposal  would  further  replace 
paragraph  (a)(2)  with  a  new  requirement 
to  prevent  over-balancing  of  the  control 
surfaces  such  that  it  is  not  excessive 
and  difficult  to  overcome  in  the  recovery 
instead  of  the  current  requirement  that 
there  be  no  excessive  back  pressure 
during  the  spin  or  recovery.  It  also 
proposed  to  change  paragraph  {a]13j  by 
replacing  "unrecoverable  spins  '  with 
"irrecoverable  spins"  and  "any  use  of 
the  controls"  with  "any  use  of  the  flymg 
or  engine  power  controls  either  at  ihe 
er.try  to  or  during  the  spin"  to  assure 
lh.it  misuse  of  the  flying  controls  during 
recovery  is  addressed.  The  proposal 
would  also  add  at  the  end  of  the 
paragraph  (a)  closing  statement,  on 
rptraction  of  fldps  during  spin  recovery, 
"but  not  before  the  rotation  has  ceased" 
to  prevent  retracting  the  flaps  as  pari  of 
the  stopping  of  spin  rotation,  but  allow 
flap  retraction  to  avoid  exceeding  flap 
limit  speeds  during  the  post  rotation 
portion  of  tlie  spin  recovery;  and  add 
appendix  material  on  application  of  this 
rule.  Also  presented  at  the  conference 
was  a  position  paper  relative  to 
conference  proposal  164  that 
recommended  a  "reverse  recovery" 
procedure  where  the  controls  are 
misused  during  the  recovery  attempt  for 
up  to  two  seconds  before  proper 
recovery  controls  are  applied,  with 


92M 


Federal  Register  /  Vol.  54,  No.  42  /  Monday.  March  6.  1989  /  Propoged  Rules 


Federal  Register  /  Vol.  54,  No.  42  /  Monday.  March  6.  1989  /  Proposed  Rules 


9285 


recovery  occumn^  in  no«  more  than  four 
additional  tuma 

The  conference  diacuaaion  of  prupoaal 
ltt4  concerned  the  recommended  abuaed 
control  teata.  One  commenter  atruogiy 
oppoaed  any  change  that  would  allow 
four  tiuTU  for  recovery  from  a  apin  in  a 
normal  c«fef<ory  airplane,  while  other 
commenter*  aupported  8om«  relief  from 
the  current  recovery  requirement*  but 
didn't  endorae  propoaal  164  aa 
aubnittsd  to  the  conference.  MiauM  of 
controla  on  recovery  i*  required  aa  part 
of  ahowliig  complianca  with  curreot 
t  23.221(aK3).  however,  the  FAA  haa 
concluded  iBat  minor  cUriflcatton  of  the 
requirement  is  needed,  but  a  more 
apecific  requirement  aa  propoaed  In  the 
aubmitted  appendix  material,  la  not 
neceeaary.  Aa  thua  modified,  propoaal 
164  la  incorporated  into  the  rule  change. 

Conference  propoaal  168 
recommended  amending  paragraph  (b) 
to  make  It  clearer  that  the  rule  doea  not 
require  utility  category  airplane*  to 
comply  with  paragraph  (c|  onlesa  the 
affected  airplane  la  to  be  approved  for 
intentional  aplna.  The  conference 
diacuaalon  showed  that  propoaal  165 
wording  waa  alao  undear.  but  one 
conunenter  recommanded  adding  the 
phraae  "if  approval  for  aplnning  la 
requeated"  after  the  current 
requirement.  Thia  appeared  to  aatiafy 
the  Intent  of  the  conference  propoaaL 
and  the  FAA  agreea.  Therefore,  the  FAA 
is  propoalng  a  clarification  to  the 
requirements  of  i  23.221(b) 

Conference  proposal  166 
recommended  amending  the  acii>batic 
spin  tests  of  paragraph  (cMl)  to  roquir? 
proceeding  for  six  turns  prior  to 
application  of  the  controls  for  recovery, 
whereas  the  current  rule  r»?quires  six 
turns  or  three  »«»cond*.  whichever  takes 
longer  This  propoaal  recommentled  that 
the  flaps  remain  extended  during 
recovery  from  spina  with  the  flaps 
extended  in  paragraph  (c)(2).  whereas 
the  current  rule  allows  flap  retraction 
during  recovery  provided  the  airplane  is 
placarded  to  prohibit  intentional  spins 
with  Raps  extended  Tbia  propoaal  alao 
recommended  the  reference  to  controls 
m  paragraph  (r)(3)  be  expanded  to 
include  engine  power  controls  and  that 
the  requirement  relative  to 
misapplication  of  ctnitrola  in  parugaph 
(()(!)  be  more  8p«*<:ifi(;  to  state  that  such 
misapplication  includes  the  entry  and 
during  the  spin  In  addition,  the  proposal 
included  in  an  appendix,  malenal  to 
require  that  multiple  airplanes  br  spin 
tested  to  prove  that  vanabllity  and 
recovery  characteristics  are  within 
acceptable  limit*  for  type  approval 

The  full  six  turn*  before  Initialing 
recovery  regardless  of  time,  was 
opposed  by  commenter*  because  lh*;y 


preferred  the  current  requirement  aad 
staled  that  for  some  airplanes  recovery 
after  the  fewer  turns  that  occur  in  three 
seconds,  rather  than  a  full  six  turns.  Is 
more  difTtcult.  Accordingly,  no  change  is 
proposed  for  i  23.221(c)(ll. 

Tne  recommended  change  relative  to 
flap  retraction  dunng  spin  recovery 
caused  commenter*  concern  relative  to 
whether  an  airplane  could  be  approved 
In  the  acrobatic  category  for  spins  if  it 
didn't  meet  the  full  spin  requirements 
with  the  flapa  both  up  and  down.  A 
commeoter  explained  there  was  no 
intent  to  change  an  applicant's  option  of 
oertiTkcation  with  the  atrplane  limited  to 
intentional  flaps-up  spms.  However,  the 
FAA  does  not  agree  to  elimination  of 
testing,  to  assure  ability  to  recover  from 
unintentional  spins  with  flaps  down,  on 
all  airplanes  to  be  type  certificated  in 
the  acrobatic  category.  Accordingly,  no 
change  is  proposed  for  i  23.221(c)(2). 

The  recommended  testing  of  multiple 
airplanes  for  type  certification  was  also 
objected  to  by  a  commenter  and  no 
iustiHcation  was  offered  to  substantiate 
the  need  for  the  recommended  testing  of 
more  than  one  airplane.  The  FAA  agrees 
with  the  objection  to  this 
recoounendation  aad  no  further  action  is 
being  taken. 

Incluskia  of  reference  to  engine  power 
controla  and  misapplication  o^  flight 
controls  hi  paragraph  (c)(3)  was 
accepted  without  ooraraent  at  the 
conference.  The  FAA  agrees  that  engine 
power  controls  should  be  considered 
and  the  proposal  to  amend  |  23.221(cH9) 
reflects  this  consideration  of  engine 
power  controls. 

Conference  proposal  167 
recommended  deleting  {  23.221(d]  which 
allows  normal  category  airplane  designs 
which  are  charactenstically  Incapable 
of  spinning,  because  it  had  only  been 
applied  to  a  very  few  types  of  airplanes 
In  contrast,  conference  propoaal  522 
recommended  requinng  all  normal 
category  airplane*  be  incapable  of 
spinning.  Conference  proposal  522  was 
opposed  with  no  aupporter*  at  the 
conference  Conference  proposal  187 
was  both  supported  and  opposed  by 
commenter*.  The  supporter*  of  deleting 
I  23.221(d)  expre«sed  the  opinion  that 
deletion  of  |  23  221(d)  would  strengthen 
the  effort  to  add  a  requirement  for  a  spin 
resistant  airplane  option,  while  opposing 
commenter*  expressed  the  opinion  that 
the  spm're*istant  airplane  is  a  separate 
issue  The  FAA  agrees  that  the 
requirements  for  a  spin  re«i8tant 
airplane  Is  a  separate  issue,  and  is 
proposing  requirements  for  it  in 
}  23  21'l(a)(2)  Furthermore,  the  FAA 
do*"*  not  concur  with  removing  the 
opluin  of  an  applicant  for  an  airplane 
"characteristically  incapable  of 


spinning. "  and  requiring  that  all  normal 
category  airplanes  be  required  to  be 
incapable  of  spinning.  Past  experience 
has  shown  that  the  primary  method 
available  to  make  an  airplane  Incapable 
of  spinning  is  to  restrict  the  elevator 
authority,  which  increases  landing 
distances  and  severely  restricts  a  pilot's 
ability  to  correct  for  minor  windshear 
during  the  approach  to  landing. 

Reference:  Conference  prt>posals  161, 
162, 163.  !©♦.  165, 166. 187.  and  522.  «?•:  ^'• 

8.  Section  23.301  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


{23.301 


configuration  under  consideration." 
When  such  a  showing  is  made,  wind- 
tunnel  data  would  be  allowed. 

Reference:  Conference  proposal  175. 

9.  Fart  23  is  amended  by  adding  a  new 
S  23.302  to  read  as  follows: 


(b)  Unless  otherwise  provided,  the  air. 
ground,  and  water  load*  must  be  placed 
in  equilibrium  with  inertia  forces, 
considering  each  item  of  mass  in  the 
airplane,  lliese  loads  must  be 
distributed  to  conservatively 
approximate  or  closely  re[>re8ent  actual 
conditions.  Methods  used  to  determine 
load  intensities  and  dlstrtbutioA  on 
unconventional  configurations  must  be 
validated  by  flight  test  measurement 
unless  the  methods  used  for  determining 
those  loading  conditions  are  shown  to 
be  reliable  or  coaservative  on  the 
conflguratioo  under  consideration. 


Explanatioa 

This  proposal  would  establish  critenu 
for  determining  load  intensities  and 
distributions  on  unconventional 
configurations  (canard  and  tandem 
wing).  At  the  conference,  several 
commenter*  argued  that  the  proposed 
rule  would  not  allow  use  of  wind  tunnel 
data  in  lieu  of  flight  load  measurements 
on  rxjnventional  configurations.  The 
KAA  representatives  did  not  agree 
becttuse  the  conference  proposal 
concerned  "methods  used  for 
determining  those  loading  conditions  ure 
shown  to  be  reliable  or  conservative  on 
the  conriguration  under  consideration." 
The  FAA  representatives  contended  that 
this  Wording  allowed  conventional 
configurations  to  be  approved  as  they 
are  now.  Some  confereace  commenters 
remained  skeptical  that  all  FAA 
elements  would  apply  the  rule  as  the 
FAA  representatives  at  the  conference 
contended.  Therefore,  the  proposed  nilc 
now  refer*  to    load  intensities  and 
distnbution  on  unconventional 
ronfiguralions  "  Another  confen-nce 
commenter  wanted  the  option  to  use 
wind  tunnel  data  as  an  option  to  flight 
load  measurements.  The  proposed  rule 
allows  methods  other  than  flight 
measurement  that  "are  shown  to  be 
reliable  or  conservative  on  the 


S  23.302    Cwtardorl 

cofifiQurattoiis. 

The  forward  structure  of  a  canard  or 
tandem  wing  configuration  must: 

(a)  Meet  all  requirements  of  Subpart  C 
of  this  part  applicable  to  a  wing;  and 

(b)  Meet  all  requirements  applicable 
to  the  function  performed  by  these 
surfaces. 

Explanation 

This  proposal  would  require  canard  or 
tandem  wing  configtu^tions  to  meet  all 
requirements  of  Subpart  C  apphcable  to 
a  wing  and  to  meet  bO  requirements 
applicable  to  the  fonction  performed  by 
the  affected  surface.  While  it  might 
appear  that  proposed  paragraph  (a)  is 
redundant  te  the  proposed  requirement 
in  paragraph  (b),  an  FAA  representative 
at  the  conference  explained 'that 
paragraph  fa)  is  necessary  lor  darity  to 
counter  any  misconception  that  the 
forward  structure  of  a  canard  or  a 
tandem  wing  configuration  performs 
primarily  a  control  function  and  not  a 
lifting  function.  On  a  canard  or  forward 
wing  configuration,  the  forward 
structure  is  a  hfting  surface  similar  to  a 
main  wing,  and.  therefore,  should  meet 
the  wing  requirements. 

Conference  proposal  177,  in  part, 
recommended  that  the  requirements  of 
proposed  §  23.302  be  added  as  s  new 
paragraph  (e)  to  S  23.301  Loads. 
However,  as  one  commenter  pointed 
out.  requirements  other  than  loads  are 
applicable  to  canard  configurations. 
Another  commenter  pointed  out  that 
speciHc  items  should  not  be  part  of  the 
general  loads  requirements.  The  FAA 
agrees  and  therefore  n  proposing  a  new 
S  23.302  to  clarify  that  all  requirements 
applicable  to  a  component  performing  a 
function  in  a  conventional  configuration 
are  applicable  to  the  components  of 
these  unconventional  configurations 
(canard  and  tandem  wing)  that  perform 
the  same  function. 

Other  discussions  concerned  the 
general  wording  of  the  conference 
proposal  relative  to  "all  the 
requirements  applicable  to  a  wing."  As 
another  commenter  pointed  out  the 
intent  when  the  conference  propoaal 
was  developed,  was  to  incorporate  by 
reference  "all  requirements  of  Subpart  C 
applicable  to  a  wing. "  The  FAA  agrees 
and  proposed  paragraph  (a)  includes  the 
clarified  wording. 

Reference:  Conference  proposal  177. 


10.  Section  23.331  is  amended  in 
paragraph  (a)  by  replacing  "J  23.331" 
with  "5  23.333"  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

i  23.331    Symmetrical  MgM  condmona. 

*         •         *  '       ft         ft 

(c)  Mutual  influence  of  the 
aerodynamic  surfaces  must  be  taken 
into  account  when  determining  flight 
loads. 

Explanation 

Section  23.331  states  that  symmetrical 
flight  conditions  are  specified  in 
S  S  23.331  through  23.341.  Since  no 
symmetrical  fli^t  conditions  are 
specified  in  S  23.331,  this  proposal 
corrects  an  error  existing  since 
recodificati<Mi  of  Part  23. 

Present  requirements  for  flight  loads 
are  generally  af^Ucable  only  to 
airplanes  with  the  boriz(MitaLl  stabilizing 
surface  located  aft  of  the  main  wing 
lifting  surface.  The  induced  velocities 
and  vortices  of  a  forward  wing  change 
the  local  Qow  angles,  and  therefore,  the 
lift  distribution  (rf  the  main  wing  lifting 
surface.  An  airplane  with  a  canard  or 
tandem  wing  configuration  responds 
differentiy  than  a  conventional  curplane 
in  vertical  gusts.  The  concern  is  that  the 
forward  surface  penetrates  the  gust 
ahead  of  the  main  hfting  surface,  thus, 
increasing  the  effective  airplane  angle  of 
attack.  The  reverse  occurs  as  the 
aiiplane  exits  the  gust.  Therefore,  the 
flight  loads  appHcable  to  canard 
configurations  and  tandem  wing 
configurations  in  which  a  horizontal 
surface  is  located  forward  of  the  main 
lifting  surface  need  to  be  tfvaluated 
during  the  type  certification  process. 
There  was  a  consensus  of  support  for 
the  proposal  at  the  conference  as  a 
needed  addition  to  {  23.331  and  the  FAA 
agrees. 

Reference:  Conference  proposal  186. 

11.  Section  23.341  is  amended  by 
adding  the  words  "for  conventional 
configurations"  after  the  word 
"analysis"  in  the  existing  test,  and 
designating  this  existing  text,  as 
amended,  as  paragraph  (b):  and  by 
adding  a  new  paragraph  (a)  to  read  as 
follovw: 

§23.341    Gust  lead  fwlers. 

(a)  The  gust  load  factors  for  a  canard 
or  tandem  wing  configuration  must  be 
computed  using  a  rational  analysis 
considering  the  gust  criteria  of 
§  23.333(c)  of  this  part  or  may  be 
computed  in  accordance  with  paragraph 
(b)  of  this  section  provided  the  resulting 
load  factors  are  shown  to  be 
conservative  with  respect  to  the  gust 
criteria  of  |  23.333(c)  of  this  part. 


Explanation 

This  proposal  would  establish  gust 
load  requirements  necessary  for  an 
airplane  with  a  canard  or  tandem  wmg. 
Conference  proposal  188  recommended 
a  "Note  "  to  §  23.341  to  state  that  the 
method  was  not  adequate  for 
determining  gust  loads  for  canard  or 
tandem  wing  airplanes  There  was 
opposition  expressed  at  the  conference 
because  a  conference  commenter  stated 
the  material  of  {  23.341  should  be 
acceptable  if  it  is  demonstrated  to 
produce  conservative  or  acceptable 
values.  It  was  concluded  by  the 
conference  attendees,  and  the  FAA 
agrees,  that  if  an  applicant  can  show 
gust  load  factors  to  be  conservative  with 
respect  to  the  "1-Cosine"  gust  criteria  of 
S  23.333(c),  it  is  acceptable  to  use  the 
current  material  of  i  23.341  in  computing 
the  gust  load  factors. 

Reference-.  Conference  proposal  laa 
§23.351    (AmtfKlBtfl 

12.  SectPCH)  23.351  is  amended  by 
removing  the  word  "tail." 

ExplanetioB 

This  proposal  would  extend  the 
yaMnng  conditions  requirements,  that 
are  now  lisuted  to  vertical  tail  surfaces, 
to  all  vertical  surfaces,  such  as  wingiets, 
that  are  now  am>earing  in  new  ain^ane 
designs.  There  was  not  a  specific 
conference  proposal  to  amend  this 
section  and  the  amendment  of  this 
section  was  not  discussed  at  the 
conference.  However,  development  of 
recommended  changes  to  requirements 
incorporated  by  reference  in  §  23.351. 
specifically  §§  23.441  through  23445. 
caused  a  review  of  this  section  and 
resulted  in  this  proposed  change.  This 
change  is  considered  necessary  to 
provide  structural  integrity  of  all  vertical 
surfaces  equivalent  to  that  required  for 
conventional  vertical  tail  surfaces 

13.  Subpart  C  is  amended  by  revising 
the  introductory  title  preceeding 

5§  23.421  through  23.427  to  read  as 
follows: 

Horizontal  Stabilizing  and  Balancing 
Surfaces. 

Explanation 

The  proposal  is  considered  necessary 
because  the  present  title  implies  the 
sections  following  it  are  hmited  to  tr.il 
surfaces  of  conventional  airplane 
designs.  The  affected  sections,  when 
amended,  will  be  applicable  to  airplanes 
utilizing  canards  and  tandem  wing 
configurations.  A  change  of  title  was 
included  in  conference  proposal  203  that 
also  proposed  changes  to  §  23.421 
Several  alternate  tiUes  were  touched 
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upon  hnefly  nt  the  i  imfcrvnc  »•   with  \hv 
titl»-  nciw  prtipoHt'tl  l)»'in«  lh»'  inost 
()»'»<Ti[)l!vt«  of  th»'  rtffe(.Ieil  »pi:tions 
Hffvnuicf  (^onfure.u  f  proposiil  ^Kl 
14  S«<  tiiin  Z.\  ^2\  IS  jm»?niled  by 
n^moviriK  the  word    \.\\V   m  parfixraph 
|ti|  rtful  m.HCfimj^  in  ils  y\inv  the  word 
"»LirfH(-»»  '   by  rt'numnK  ihf  word    ImiI" 
in  p.irugrHph  \h\  Hnd  wdding  in  its  pla(«- 
the  word    hHUncinn  ■  "O"'  '•>'  rt'muvmR 
the  last  sentence  of  paraKraph  [\\\  whuh 
r^ads  as  follows.  The  dislnbution  in 
FiKurt"  [)6  of  Appendix  H  rrmy  tw  u.sed 

{23.4.21     (AmWHtMll 
Elx  plana  tioo 

I"hii  proposal  would  extend  the 
current  balancing  load  requirements  for 
conventional  configurations  to  include 
canard  and  tandam  wtng  configurations. 
Conferrnce  proposal  303  would  have 
prohibited  us«  of  appendix  B,  but 
several  commenters  felt  the  use  of 
appendix  B  should  b«  allowed  provided 
such  us«  IS  shown  to  be  conaervattve 
Another  commenter  who  had 
participated  on  the  FAA  Industry 
committea  originating  the  conference 
proposal  stated  that  the  originating 
conunittee  had  intended  prohibiting  use 
of  appendix  B  for  canard  configuratioaa 
because,  in  their  oolleclive  judgment,  the 
simplified  cntarta  of  appendui  B  were 
unlikely  to  produce  Mlisfaclory  nrftulte 
when  applied  to  forward  surfacea.  This 
cummenter  also  stated  that  someone 


miKhl  develop  a  procedure  that  would 
sue  HiK.t'ptHbly  conservative  results 
utihzmff  appendix  B  for  forward 
surfrt<.e8    The  FAA  docs  not  agree  with 
the  (.ontinued  use  of  app^K-niiix  B 
Appendix  B  to  Part  23,  "Oir.trol  Surface 
l,<)H(tings."  presents  average  l(«ui 
magnitudes  and  distnliutinns  for  control 
surfaces  and  was  provided  tu  define 
loails  mformution  in  the  absence  of  a 
more  rational  analysis  In  order  for  such 
data  tu  he  meaningful,  it  must  by 
n»^cesstty  be  general  The  curves  and 
distributions  shown  in  appendix  B 
ntpresent  average  conditions  where 
considered  conservative  and.  as  such, 
are  con<promi8es  bflsed  on  typical 
air;)lane8  and  aeronautical  knowledge 
availuWe  at  the  time.  The  information 
presented  in  appendix  B  has  been  part 
of  the  small  airplane  certification 
requirements  in  one  form  or  another 
since  the  early  1930'8.  Particular  curves, 
for  example  the  tail  surface  load 
distnbuhon  of  figure  B6.  have  remained 
unchanged  since  initial  promulgation. 

The  FAA  recognizes  that  the  intent  of 
appendix  B  was  to  provide  conservative 
load  information  when  more  extensive 
analysis  was  beyond  the  capability  of 
the  taaijufachirer  The  FAA  now 
proposes  to  eiinunate  appendix  B  io  its 
entkr«ly  because  the  capability  of  the 
industry  has  increased  whereby  more 
accurate  and  realistic  loads  can  readily 
be  developed  ^^r  the  specific  airplane 


design  under  consideration  without  the 
compromises  used  in  appendix  B  and 
because  in  some  cases,  appendix  B 
loads  do  not  provide  the  conservative 
rc;sults  intended. 

The  F.\A  recognizes  that  a  multitude 
of  airplane  designs  have  been  based  on 
the  loads  of  appendix  B  and  that  the 
service  history  and  safety  record  of  U.S. 
airplanes  has  long  been  a  standard  of 
world  aviation.  However,  the  FAA 
realizes  that  more  accurate  analysis 
techniques  are  now  readily  available 
and  proposes  to  eliminate  appendix  B  in 
Its  entirety. 

Hi'fcrcnce.  Conference  proposal  203. 

15.  Section  23.423  is  revised  to  read  as 
follows 

S  23.423    ManeuvwInQ  loads. 

F^ch  horizontal  surface  with  pitch 
control  must  be  designed  for  the 
maneuvering  loads  imposed  by  the 
following  conditions: 

(a)  A  sudden  movement  of  the 
pitching  control,  at  the  speed  \a,  to  the 
maximum  aft  movement  and  the 
maximum  forward  movement,  as  limited 
by  the  control  stops,  or  pilot  effort, 
whichever  Is  critical. 

(b)  A  sudden  aft  movement  of  the 
pitching  control  at  apeeds  above  M^. 
followed  by  a  forwajrd  movement  of  (he 
pilohing  control  reaultiog  in  tiie 
following  combinations  of  Dormal  and 
aogular  aGceleralion: 
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Cond  it  ion 


Noraal 
Acceleration    (n) 


Angular 
AcceleratioQ 
(radian/aec    ) 


Noie-up    pitching 
Noee-down   pitching 


1.0 


♦39n   (n  -1.5) 
-39n   (n  -1.5) 


whe 

(1)  n«     positive  limit  maneiivtTmg  load 

factor  used  in  the  design  of  the 

airplane,  and 
[Z]  V  =■' initial  «p«'ed  In  knots 

The  conditions  in  this  paragraph 
involve  loads  corresptinding  to  the  loads 
that  may  cKX.ur  in  a  "liitHi^ed  maneuver" 
(a  maneuver  in  which  the  pitching 
control  IS  suddenly  displrt<.ed  in  one 
direction  and  then  suddenly  movini  in 
the  opposite  direction)  The  deflections 
and  timing  of  the  "checked  maneuver" 
must  avoid  exceeding  the  limit 


nuimiuverlng  load  factor  The  total 
honzontal  surface  load  for  both  nose-up 
and  nose-down  pitching  conditions  is 
the  sum  of  teh  balancing  loads  at  V  and 
the  specified  value  of  the  normal  load 
factor  n.  plus  the  maneuvering  load 
Increment  due  to  the  specifiwl  value  of 
the  angular  acceleration. 

Explanation 

This  proposal  would  extend  the 
current  maneuvering  loads  r«quirement« 
for  conventional  configurationa  to 
include  canard  and  tandem  wing 
configurations  and  delete  the  use  of 
appendix  B  m  showing  compliance  for 


canard,  tandem  wing,  and  conventional 
configurations.  To  accomplish  this 
purpose  where  the  current  requirements 
refer  to  control  deflections,  and  up  and 
down  loads,  it  is  proposed  to  refer  to  the 
control  movements  as  nose-up  and  nose- 
down  pitching  of  the  airplane. 
Conference  discussions  supported  the 
proposal  with  suggested  clarifications. 
The  reasons  for  deleting  use  of  appendix 
B  is  discussed  in  detail  in  the 
explanation  for  proposal  14. 

Rvfvrrnce:  Conference  proposal  204. 

16.  Section  23.425  is  amended  by 
removing  the  text  of  current  paragraph 


(b)  and  designating  paragraph  (b)  as 
"Reserved":  and  by  revising  the 
introductory  text  of  paragraph  (a), 
paragraph  (c),  and  the  introductory  text 
of  paragraph  (d)  to  read  as  set  forth 
below.  In  addition,  the  definitions  of  aM 
and  Shi  in  the  formula  following 
paragraph  (d)  is  revised  by  changing  8^ 
from  "am  =  Slope  of  horizontal  tail  lift 
curve  (per-radian)"  to  "aht=Slope  of  aft 
horizontal  lift  curve  (per  radian)"  and  by 
changing  Sht  from  "Si,t  =  Area  of 
horizontal  tail  (ft*);  and"  to  "S),t=Area 
of  aft  horizontal  lift  surface  (ft*);  and". 

$23,425    Gust  toads. 

(a)  Each  horizontal  surface,  other  than 
a  main  wing,  must  be  designed  for  loads 
resulting  from — 

•  *  •  •  * 

(b)  [Reserved] 

(c)  When  determining  the  total  load 
on  the  horizontal  surfaces  for  the 
conditions  specified  in  paragraph  (a)  of 
this  section,  the  initial  balancing  loads 
for  steady  unaccelerated  flight  at  the 
pertinent  design  speeds  Vr,  Vc,  and  Vd 
must  first  be  determined.  The 
incremental  load  resulting  from  the  gusts 
must  be  added  to  the  initial  balancing 
load  to  obtain  the  total  load. 

(d)  In  the  absence  of  a  more  rational 
analysis,  the  incremental  load  due  to  the 
gust  must  be  computed  as  follows  only 
on  airplane  conAgurations  with  aft- 
mounted,  horizontal  surfaces,  unless  its 
use  elsewhere  is  shown  to  be 
conservative: 

•         •         •         •         • 

Explanation 

This  proposal  would  extend  the 
current  horizontal  tail  surface  gust  load 
requirements  to  include  canard 
configurations.  Commenters  at  the 
conference  expressed  concern  that  the 
surfaces  the  proposed  requirements 
would  be  applicable  to  should  be  clearly 
identified.  The  main  wing  is  the  ordy 
horizontal  surface  that  is  intended  to  be 
excluded  from  complying  with  the 
requirements  of  this  section  and  the 
proposed  revision  of  paragraph  (a) 
clarifies  the  applicability  of  the 
requirements.  The  reasons  for  deleting 
use  of  appendix  B  are  discussed  in 
detail  in  the  explanation  for  proposal 
14. 

Reference:  Conference  proposal  207. 

$23,427    [Amandedl 

17.  Section  23.427  is  amended  by 
removing  the  word  "tail"  from 
paragraphs  (a)  and  (c);  by  removing  the 
word  "tail"  from  paragraph  (b)  and 
inserting  in  its  place  the  word 
"horizontal";  and  by  adding  the  words 
"other  than  main  wing"  after  the 
amended  phrase  which  reads 
"horizontal  surfaces"  in  paragraphs  (a), 
(b),  and  (c). 


Explanation 

This  proposal  would  extend  the 
current  unsymmetrical  loads 
requirements  for  horizontal  tail  surfaces 
of  conventional  configurations  to  canard 
and  tandem  wing  configurations. 
Commenters  at  Ae  conference 
expressed  concern  that  conference 
proposal  208  would  extend  the 
requirements  to  the  main  wing.  This  was 
not  the  intent  and  this  proposal  would 
specifically  exclude  the  main  wing  but 
involve  all  other  horizontal  surfaces. 
Conference  proposal  209  would  limit  the 
applicabihty  of  S  23.427(c)  relative  to  V- 
tail  surfaces.  This  proposal  was  opposed 
by  FAA  and  industry  representatives  at 
the  conference  because  they  considered 
the  current  rule  adequate  for  V-tail 
surfaces  and  their  supporting  structure. 
Accordingly,  proposal  209  has  not  been 
included  in  this  notice. 

Reference:  Conference  proposals  208 
and  209. 

18.  Subpart  C  is  amended  by  revising 
the  introductory  title  preceding  S  23.441 
to  read  as  follows: 

Vertical  surfaces. 

Explanation 

The  proposal  is  considered  necessary 
because  the  present  title  implies  the 
sections  following  it  are  limited  to  tail 
surfaces  of  conventional  airplane 
designs.  The  affected  sections,  when 
amended,  will  be  applicable  to  design 
features  of  airplanes  utilizing  vertical 
surfaces  at  locations  other  than  the  tail 
of  the  airplane.  The  removal  of  the  word 
'Tail"  from  the  title  was  not  a 
conference  proposal  and  was  not 
speciflcally  discussed  at  the  conference. 
However,  discussions  of  subsequent 
sections  addressing  vertical  surfaces  at 
locations  other  than  the  tail  logically 
leads  to  the  deletion  of  the  word  'Tail" 
from  the  title,  as  proposed. 

$23,441    [Amended] 

19.  Section  23.441  is  amended  by 
removing  the  word  "tail"  in  two  places 
in  paragraph  (a);  and  by  removing  the 
text  of  paragraph  (b)  and  designating 
paragraph  (b)  as  "Reserved." 

Explanation 

This  proposal  would  extend  the 
maneuvering  loads  requirements  that 
are  now  limited  to  vertical  tail  surfaces 
to  all  vertical  surfaces  such  as  winglets 
that  are  appearing  in  new  airplane 
designs.  "There  was  not  a  specific 
conference  proposal  to  amend  this 
section  as  proposed  herein  and  it  was 
not  discussed  at  the  conference. 
However,  development  of  recommended 
changes  to  requirements  in  $  23.445, 


which  incorporates  this  section  by 
reference,  caused  a  review  of  this 
section  and  resulted  in  this  proposed 
change.  This  change  is  considered 
necessary  to  assure  structural  integrity 
of  the  affected  surfaces  equivalent  to 
that  required  for  conventional  vertical 
tail  surfaces. 

Conference  proposal  210 
recommended  amending  $  23.441  to 
require  vertical  tail  surfaces  be  designed 
to  withstand  the  maneuvering  loads  at 
Vo  rather  than  at  Vy,  as  is  now  required. 
Both  FAA  and  industry  representatives 
at  the  conference  opposed  this 
recommended  change.  The  FAA  plans 
no  further  action  on  conference  proposal 
210.  The  reasons  for  deleting  the  use  of 
appendix  B  is  discussed  in  detail  in  the 
explanation  for  proposal  14. 

Reference:  Conference  proposal  210. 

$23,443    [Antended] 

20.  Section  23.443  is  amended  by 
removing  the  word  "tail"  from 
paragraph  (a);  by  removing  in  three 
places  the  word  "tail"  in  paragraph  (c) 
and  adding  in  its  place  the  word 
"surface":  and  by  removing  paragraph 
(d). 

Explanation 

See  explanation  for  proposal  19  and 
proposed  changes  to  $  23.441. 

21.  Section  23.445  is  amended  by 
revising  the  section  title;  by  revising 
paragraph  (a);  by  adding  the  words  "or 
winglets"  after  the  words  "outboard 
fins"  in  paragraphs  (b)  and  (c):  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$23,445    OuttKMTd  fins  or  winglets. 

(a)  If  outboard  fins  or  winglets  are  on 
the  horizontal  surfaces  or  wings,  the 
horizontal  surfaces  or  wings  must  be 
designed  for  their  maximum  load  in 
combination  with  loads  induced  by  the 
fins  or  winglets  and  moments  or  forces 
exerted  on  the  horizontal  surfaces  or 
wings  by  the  fins  or  winglets. 
•         •         •         •         • 

(d)  When  rational  methods  are  used 
for  computing  loads,  the  maneuvering 
loads  of  S  23.441  of  this  part  on  the 
vertical  surfaces  and  the  one-g 
horizontal  surface  load,  including 
induced  loads  on  the  horizontal  surface 
and  moments  or  forces  exerted  on  the 
horizontal  surfaces  by  the  vertical 
surfaces,  must  be  applied 
simultaneously  for  the  structural  loading 
condition. 

Explanation 

This  proposal  would  amend  the 
outboard  fins  reqaireroents  in  {  23.445  to 
include  all  loads  that  are  likely  to  occur 
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8imuli.iin«)Ou»ly.  require  that  rational 
anrtlysis  lndud«  all  loads  likely  to  b« 
applied  to  honxontal  aurfacea.  in 
addition  to  thfl  on»-fl  imaccelerated 
normjii  honiontal  surface  loads,  dunng 
the  m«n«uvanns  conditions  specified  in 
S  J3  441.  and  extend  the  proposed 
ri'vi»«-d  reqiiirvmKiifs  to  nil  vertical 
8urfiiu-»  that  are  mounted  on  honiontal 
surfcicea  Including  wings.  Conference 
propoaal  2^11  recomniend»rd  amendin^j 
the  rrquireoients  to  include  ail  loada 
ttuit  are  likely  to  occur  simultaneously 
be  deletmn  the  last  sentence  of 
paragraph  (a);  however,  it  did  not 
clearly  rtjcoramend  exteodinff  the 
requirvmenU  to  vertical  surfaces  during 
a  rational  analysis.  Dtacussiona  a(  the 
conference  cWifled  that  ct^nference 
proposal  211  was  Intended  to  include 
vertical  surfaces  on  wings.  Other 
recommended  changes  in  conference 
proposal  211  were  accepted  without 
discusatoo.  The  need  to  propo««  a  new 
paragraph  (d)  waa  idenUfiad  during 
developoMDt  ol  thia  proposal  froa 
conference  propoaab  and  coofaronca 
discuasioiM  and  Is  baaod  on  p«al 
certifkatioa  practices  ot  accepting 
rational  analysis  where  maneuvering 
loads  on  vertical  surfaces  are  applied  to 
the  wings  through  the  fuselag* 
slmultanaousiy  with  the  one-g  horizontal 
balancing  load. 

Reference:  Conference  proposal  211 


I 


22.  Section  23.458  It  anended  by 
removing  tfaa  text  of  paragraph  (b)  and 
designating  paragraph  (b|  as 
"Reserved." 

Explanation 

The  r«taaons  for  deleting  uaa  of 
appendix  B  are  discussed  in  detail  in 
proposal  14. 

23.  Section  23.877  Is  ajnanded  by 
reviaing  paragraph  (d)  to  read  as 
follows; 

\TXfn    Trtm 


(d)  It  must  be  demonstrated  that  the 
airplane  la  safely  controlUble  and  that 
the  pilot  can  perform  all  maneuvers  and 
u;x:rMtions  necessary  to  affect  a  safe 
landing  following  any  probable  powered 
tnm  system  runaway  which  might  be 
r^aaonably  expected  In  s«n-v1ce,  allowing 
for  appropriate  time  delay  after  pilot 
reco«nitloo  of  the  runaway  The 
demonstration  must  be  conducted  at 
critical  airplane  weights  and  center  of 
gravity  positions. 

Explanatina 

This  propoaal  would  extend  tba 
raquixenianta  for  powered  trim  systeios 
corrantly  applicable  to  caaumiter 


cutext'T  airplanes,  to  all  categories  of 
Part  23  airplanes.  Such  gyalems  are  now 
common  on  small  airplanes.  Control 
column  forces  can  become  excessive  in 
adverse  trun  oonditioas  and 
consuleratioa  muat  be  given  In  the 
di'HiKH  of  powered  Inra  systems  in  order 
thdt  the  au-plana  does  not  become 
uncontrollable  tiefore  the  pilot  can 
recognize  the  situation  and  take 
corrective  action.  In  addition,  under  this 
proposal,  the  requirement  that  the 
air^jlane  be  capable  of  conUnued  safe 
flight  and  landimg  following  the 
appropriate  corrective  actu>n  taken  by 
the  pilot  would  be  applicable  to  all 
categonea  of  Part  23  airplanes.  It  was 
suggeated  at  the  conference  that 
conference  proposal  251  be  revised  to 
addreaa  "p>owered  tnm  systems"  and 
not  just  "electnc  trim  systems"  and 
delete  the  word  "tab"  ui  tlM 
recommended  paragraph  (d).  The 
consensus  at  the  conference  was  that 
these  two  changes  improved  the 
proposal  and  the  FAA  concurs. 

Reference:  Conference  propoeel  251. 

24.  Section  23  701  Is  amended  by 
revising  paragraph  (a);  by  indiieignBttng 
paragraph  (b)  as  (c\.  and  by  adding  ■ 
new  paragraph  (b)  to  read  as  foUowt: 

f  ZXTn    nip  lNla*«efmee«en. 

(a)  "Hie  main  wing  flaps  and  related 
movable  iurfacee  as  a  system  must — 

(1]  Be  aynchronized  by  mecfaanicol 
connectioa:  or 

(2)  Melntain  synchronizetion  so  that 
the  occurrence  of  an  unsafe  condition 
has  been  shown  to  be  extremely 
improbable:  or 

(b)  The  airplane  must  be  ahown  to 
have  safe  Bight  characteri«tice  with  any 
combination  of  extreme  poeltions  of 
individual  movable  surfaces 
(rsechanically  interconnected  surfaces 
are  to  be  considered  as  a  single  surface). 
«         •         •         •         • 

Explanatioa 

This  propoeel  woeld  update  the 
regulations  to  mclude  provlsioas  for 
airpiaxtes  with  a  flap  configuration  other 
than  one  flap  oo  each  wmg.  It  would 
also  address  the  failure  of  any  single 
element  in  the  flap  control  system  and 
allow  for  an  alternate  equivalent  means 
to  the  mechanical  Interconnectioo 
required  by  the  present  rule  Airplanes 
are  currently  being  manufactured  with 
two  flaps  on  each  side  of  the  airplane 
and  are  being  designed  with  flaps  on 
canards  and  tandem  wings.  On  an 
airplane  with  iber  flaps,  there  Is  a 
possibility  that  only  one  flap  nay  be 
asaymetric  with  reepecl  to  the  otiMr 
tknm  and  thu  issue  needs  to  be 
addreseed  In  the  airworthiness 


standards,  as  proposed  ir  paragraphs 
(a)and(b). 

After  further  consideration  of  the 
discussion  of  conference  proposals  258 
and  257  on  flap  interconnection  and 
study  of  configurations  of  small 
airplanes  now  being  proposed,  the  FAA 
is  proposing  a  requirement  that 
addresses  all  of  the  concerns  discussed 
at  the  conference  and  also  includes 
consideration  of  failures  that  are  likely 
to  occur  in  the  more  complex  designs. 

Reference:  Conference  proposals  25© 
and  257. 

25.  Section  23.735  is  amended  by 
adding  a  new  paragraph  [cj  to  read  as 
follows: 

S  23.735    Brakee. 


(c)  If  antiskid  devices  are  installed, 
the  devices  and  associated  systems 
must  be  designed  so  that  no  single 
probable  malfunction  or  failure  will 
resuh  in  s  hazardous  loss  of  braking 
ability  or  directional  control  of  the 
airplane. 


The  propoeel  would  establish 
minimum  alrworthtaieM  standards  for 
airplanes  equipped  with  antiskid 
braking  systeau.  Conference  proposal 
287,  which  would  have  exempted 
airplanes  weighing  SXOO  pounds  or  less 
from  meeting  the  requirements  tn 
I  23.736(a)  was  opposed  by  one 
conference  commenter  on  the  basis  that 
the  current  requirements  provide  a  good 
standard  for  airplane  brakes.  The  FAA 
agrees  and  no  fwthar  actioD  is  being 
taken  on  proposal  287.  Conference 
proposal  268^  erhlch  reoomnwnded  a 
new  paragraph  (c)  be  added  to  1 23735 
for  airplanes  with  antiskid  braking 
systems,  wes  supported  by  three 
conference  commentera  and  the  FAA 
agrees  that  this  requirement  is 
necessary  as  a  minimum  staiKiard  when 
antiskid  devices  are  installed. 

Reference:  Conference  proposals  287 
and  268. 


irxM  I 


26.  Section  23.831  Is  amended  by 
removing  the  word  "In  addition,  for 
pressurized  commuter  category 
airplanes."  In  paragraph  fb]  and  adding 
in  their  place  the  words  "For 
pressurized  airplanes,". 

Explanatioo 

This  proposal  would  require 
hazardous  gas  free  ventilating  air  for  all 
Part  23  airplane  pressurized  crew  and 
passenger  compartments  in  normal 
operation  and  after  probeMe  equipment 
failures.  SaK>ke  evacuation  must  be 
readily  accomplished  if  hazardous 


quantities  are  probable  in  the  cockpit 
area. 

Conference  proposal  298.  which 
would  have  required  10  cubic  feet  of 
fresh  air  for  each  cabin  occupant,  was 
opposed  by  one  commenter  and, 
subsequently,  withdrawn  by  the 
proponent. 

Conference  proposal  299.  which  one 
conference  commenter  remarked  was 
taken  verbatim  out  of  {  25.831,  proved  to 
be  confusing  to  two  other  commenters. 
Other  commenters  stated  there  was 
merit  in  the  proposal  for  pressurized 
airplanes.  However,  proposal  299  did 
imply  that  all  airplanes  were 
pressurized. 

After  further  consideration  and 
review,  the  FAA  concludes  that  the 
present  ventilation  requirements  of 
S  23.83(a)  should  be  retained  for  all 
airplanes  and  that  the  additional 
requirements  of  9  23.831(b)  should  only 
be  proposed  for  pressurized  airplanes. 
Because  ventilation  air  is  introduced 
through  the  pressurization  system  in 
such  airplanes,  consideration  must  be 
given  to  system  failures  that  could 
contaminate  cabin  air.  Also,  inflow  and 
outflow  values  must  be  sized  to 
adequately  exhaust  smoke  from  the 
cockpit  area. 

Reference:  Conference  proposals  298 
and  299. 

27.  Section  23.939  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

{23.939    Powerptont operating 
charactertetica. 


(b)  Turbocharged,  reciprocating 
engine  operating  characteristics  must  be 
investigated  in  flight  to  assure  that  no 
adverse  characteristics,  as  a  result  of  an 
inadvertent  overboost,  surge,  flooding, 
or  vapor  lock,  are  present  during  normal 
or  emergency  operation  of  the  engine(s) 
throughout  the  range  of  operating 
limitations  of  both  airplane  and  engine. 

(c)  For  turbine  engines,  the  air  inlet 
system  may  not,  as  a  result  of  airflow 
distortion  during  normal  operation, 
cause  vibration  harmful  to  the  engine. 

Explanation 

This  proposal  would  add  a 
requirement  for  an  in-flight  investigation 
of  turbocharged  reciprocating  engine 
operating  characteristics.  It  would  also 
make  it  clear  that  airflow  distortion 
must  not  cause  vibration  harmful  to 
turbine  engines. 

One  commenter,  in  addressing 
proposal  323,  said  that  the  operating 
characteristics  requirement  was 
reasonable,  but  that  the  proposed 
requirements  for  magnetos  and  spark 
plug  gaps  were  not.  Another  commenter 


conceded  that  the  parameters  spelled 
out  in  proposal  323  were  the  typical 
operating  characteristics  normally 
assessed  and  evaluated  in  turbocharged 
engine  installations.  After  further 
consideration  of  proposal  323,  the  FAA 
agrees  with  the  recommended  engine 
operating  characteristics  and  is 
proposing  a  revision  of  §  23.939(b), 
which  includes  these  recommended 
characteristics.  No  further  action  is 
being  taken  on  the  recommended 
magnetos  and  spark  plug  gaps 
requirement  in  this  proposal. 

While  a  commenter  did  not  object  to 
the  airflow  distortion  requirement 
recommended  by  proposal  324  for 
S  23.939(c),  the  commenter  did  object  to 
the  justiHcation  which  stated  that  an 
inlet  airflow  distortion  survey  would  be 
necessary  to  show  compliance.  Another 
commenter  cited  an  engine  that  was  not 
sensitive  to  having  the  inlet  partially 
blocked.  An  FAA  representative  stated 
that  the  traditional  way  of  satisfying  the 
requirement  was  to  run  an  inlet  survey 
bui  at  the  same  time,  conceded  that 
there  may  have  been  other  ways  of 
satisfying  the  requirement.  Still  another 
commenter  could  not  recall  seeing  an 
inlet  distortion  survey  carried  out  as  a 
part  of  many  installations  made  by  his 
company. 

After  further  consideration,  the  FAA 
agrees  that  an  inlet  airflow  distortion 
survey  may  not  be  necessary.  However, 
some  consideration  of  airflow  distortion 
is  necessary  in  designing  inlet  air 
systems  in  airplanes  because  of  the 
requirements  of  {  33.7  which,  in  part, 
requires  the  engine  manufacturer  to 
estabhsh  operating  limitations  for  each 
type  engine  based  on  consideration  of 
inlet  air  distortion  at  the  engine  air  inlet 
and.  therefore,  a  revision  to  S  23.939(c)  is 
included  in  this  proposal. 

Reference:  Conference  proposals  323 
and  324. 

28.  Part  23  is  amended  by  adding  a 
new  §  23.1109  to  read  as  follows: 


Explanatitm 

This  proposal  would  assure  clean  air 
for  pressurized  cabins  using  bleed  air 
from  turbocharged  engines  by  slating 
requirements  similar  to  those  required 
for  bleed  air  from  turbine  engines  (ref. 
§23.1111).  It  was  noted  by  one 
commenter  at  the  conference  that  the 
criteria  of  conference  proposal  396  have 
been  used  by  the  FAA  for  such 
approvals  since  turbochargers  were  first 
used  for  bleed  air  systems.  No  other 
comments  were  made  concerning  the 
conference  proposal. 

Reference:  Proposal  396. 

29.  Section  23.1163  is  amended  by 
combining  paragraphs  (a)(1)  and  (a)(2) 
as  paragraph  (a)(1);  by  adding  a  new 
paragraph  (a)(2);  by  revising  paragraph 
(a)(3);  by  removing  the  words  "In 
addition,  for  commuter  category 
airplanes,  if  in  paragraph  (d):  and 
adding  in  their  place  the  word  "If;  and 
by  adding  a  new  paragraph  (e)  to  read 
as  follows: 


§23.1163 

(a)  *   •  * 

(1)  Be  approved  for  mounting  on  the 
engine  involved  and  use  the  provisions 
on  the  engines  for  mounting;  or 

(2)  Have  torque  limiting  means  on  all 
accessory  drives  in  order  to  prevent  the 
torque  limits  established  for  those  drives 
from  being  exceeded;  and 

(3)  In  addition  to  paragraphs  (a)(1)  or 
(a)(2)  of  this  section,  be  sealed  to 
prevent  contamination  of  the  engine  oil 
system  and  the  accessory  system. 

•         •         *         •         • 

(e)  Each  accessory  drive  by  a  gearbox 
that  is  not  approved  as  part  of  the 
powerplant  driving  the  gearbox  must — 

(1)  Have  torque  limiting  means  to 
prevent  the  torque  limits  established  for 
the  affected  drive  from  being  exceeded; 

(2)  Use  the  provisions  on  the  gearbox 
for  mounting;  and 

(3)  Be  sealed  to  prevent  contamination 
of  the  gearbox  oil  system  and  the 
accessory  system. 


§23.1109    TurtMCharger  Meed  ak  system.        Explanation 


The  following  applies  to  turbocharger 
bleed  air  systems  used  for  cabin 
pressurization: 

(a)  The  cabin  air  system  may  not  be 
subject  to  hazardous  contamination 
following  any  probable  failure  of  the 
turbocharger  or  its  lubrication  system. 

(b)  The  turbocharger  supply  air  must 
be  taken  from  a  source  where  it  cannot 
be  contaminated  by  harmful  or 
hazardous  gases  or  vapors  following 
any  probable  failure  or  malfunction  of 
engine  exhaust,  hydraulic,  fuel,  or  oil 
system. 


This  proposal  would  require 
provisions  to  stop  rotation  of  engine 
accessories  whose  continued  rotation 
after  failure  or  malfunction  would  be 
hazardous,  add  torque  limiting  criteria 
for  accessory  drives  of  accessories 
mounted  on  engines  but  not  specifically 
approved  for  the  affected  engine  when 
the  accessory  design  was  first  approved, 
and  add  requirements  for  accessories 
driven  by  gearboxes  not  approved  as 
part  of  the  affected  powerplant. 

During  the  conference  discussion,  omi 
commenter  said  proposal  406  appeared 
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Id  hf  ti  solution  tii  a  nonfxi.strnl 
pruMfiii  b«*<,rtu»e  tht  romnitriUT  i  i<i,:d 
nut  visualiie  Hny  situdtum  wh«-rf 
(  i-!i'mu»"d  roiation  of  Hn  n(  (.enii.r) 
would  hi*  haiHnloua   Another 
I  oTiru-ntfr,  in  iiipfH.)rt  of  the  propos^il 
»l,ili-<!  thiit  if  <«n  accevtory  scizr*. 
HiniiclhinH  dhould  bv  doim  to  prfvi  nt 
J<irTi,iyf  to  the  t'njjiiu-    Mru1  '.hiit 
pri.vuiiiiK  a  »h»'Hr  «e(  turn  in  the  lir  •.•■ 
niri  hrtniim  shovili!  not  he  a  >{Te,)t 
h,irc!th  p   Still  another  {.(jrT'.meiilei  '..i..! 
thiit  (he  engine  *vou!d  destroy  the 
iu  (  e-isory  if  no  shear  »e(  tlon  we-e 
provided   A  fourth  n/ mm  enter  notrd 
th.ii  itesiKniiiM  a  Ht-trti-r/generiitor 
Kin'.iil.ition  for  an  nifjine  could  pose  a 
prot-lem  h^r juse  starting  torijii*  rould 
hf  S  to  U)  times  urealer  than  the  njnning 
tortpie    A  Tifth  cnmmenfer  didn't  heheve 
the  |'i.s;iri(:ation  was  adefjuate    Hie  h  AA 
n^r.'1-d  to  look  info  the  proposal  s 
ti.ii  i>,xr"und 

Conference  propoaa!  4<»i  onxmated  as 
a  result  of  a  sp«'<ial  coiHlltion  issuetl  for 
a  pressurized  turtxipnipeller  enairie 
p<iwered  ulrpliina    Huit  »p«:cihI 
condition  and  similar  revjiiirenwiitii  weie 
based  on  Civil  Air  Kejjul-i'H'n  }  4li  4"''' 
Ihe  cunc»*!Ti  for  small  airplar\^ 
(ertifi(  ations  remained  eiuientuilly  the 
same  ai  the  concern  for  \urg*'  airplane 
certiTu  ation.s  even  after  3  4b  47^  t)t'CHme 
a  rvquin-ment.  that  la.  that  continued 
mt.ition  of  an  accessory  could  cwuse 
n.echiinical  damage  that  i  ould  afTei  i 
iiin'inued  safe  flight 

Durui^j  the  further  review  that  resulted 
from  the  conference  dis(  un-uons.  il 
bei  ame  clear  that  |  23  tlt.l   as  amended 
tiy  atnendment  .:;V- .!«.  is  now  compiililile 
wi'h  newly  ly^x"  rertificated  ensine«.  ^xit 
n.-iv  not  be  ade<)uate  for  instalialions 
nivulvinn  prt»vlouiily  appn)ved  enxmefl 
stul  in  pnMluction  and  eligible  for 
inslalUlion  in  all  n«w  vnall  airplane 
i'.e«i>{nii   AI»o.  rfM»*nt  certifu  .alion 
priiyram*  have  involved  acre«»iirv 
ilrivi-s  m  gearboxes  not  approved  ai 
part  of  the  affw  te<l  engne    I'herefore 
ai  I  es'iory  torque  limitiiiK  nieana  are 
proposed,  wtlh  emphasis  on  not 
exi  e»-(l;nx  the  engine  ai  i  esHory  dn  v  e 
Iniils,  and  /idditional  re(iuirenients  -ire 
propoti-d  for  •a:i»»»«ry  dnvea  on 
HeartMnea  not  approved  as  part  of  the 
ii!!e<:ted  ptiwerplanl. 

fu'^frtftuf   (:4)nfer^nce  prniH»»«l  4<«. 
n   S<-<  tion  2^  1323  la  «mende<l  t)y 
avldiog  M  new  pMrngTiiph  'el  to  read  as 
f  itlows 

}33.1U3     iUiayd  lndtc«Un9  ayafm. 

((•)  If  i«rtificalion  for  inalnmient  flight 
rules  or  flinht  in  Icinjj  conditiona  la 
retjuesteii  each  «irap««d  ayateoi  moat 
have  ■  healed  pllul  tukie  or  an 


e<)uivalenl  nneafia  of  preventing 
niiiifunction  due  lo  tcinn. 

Kxplanatioo 

iTiis  proposal  while  not  apet.ifically 
dis»  ussed  at  the  conference,  la  baaed 
ijlion.  in  pari,  proposal  4ia.  which 
re.  ommended  that  |  23  i:t03  be 
exinnded  to  list  items  needed  for 
V  i^iojK  Winds  of  operations  The 
r''(  ommend.ition  for  If'R  operation 
tnc!  .ded  H  heated  pitot  tube,  which  has 
!  .'.  :i  ii.idvertently  omittrd  from 
prtvi.ius  Part  23  re()uirements  That  item 
from  proposal  41B  is  more  appmpnate 
f  .r  irx  liLsion  in  I  23  1323  rather  than  the 
recunimerded  |  23  1301  and. 
uccordinwlv    .•  ,»a  been  proposed  for  thnl 
He«tu>n    1  ^e  remaininji  portion  of 
propoaal  41rt  will  tte  addreaaed  in 
iirMjther  notice. 

Mamtaitung  a  functional  and  accurate 
airapeed  ayitem  ta  eaaential  to  safe  and 
reh.it)le  control  of  an  airplane  in 
inatnimenl  meteort>logicuil  conditiona 
and  flijjht  in  icinj<  wiiKlitiona.  The 
pri>p«aal  la  cofiaidered  necessary  as  a 
miniinam  airworthmeaa  standard  when 
the  above  operationg  m  the  airplanf  are 
!i)  be  approveti. 

(Conference  proposal  440 
recommended  relaxing  the  upper  linul  of 
V\i  In  V(  and  thu  confererK.*  propxjsal 
WHS  not  generally  supported  The 
I  oiisenaus  at  the  corvfcwnce  was  that 
the  requirement  should  not  be  changed 
in  accordance  with  confen'nce  proposal 
44<)  and  the  F,AA  agrees 

('.onferrnre  propoa-il  442 
re(  ommended  adding  a  new  t^  2;i  1.328 
for  a  pifot  heat  indication  system  which 
IS  identical  to  |  25  1328  Sef.fion  25  1328 
w  iH  ad<led  to  Part  25  in  1978  and.  at  the 
same  time.  Part  9\  was  amended  by 
adding  I  tfl  50.  Se<  tion  91  50  rtKjuirevl 
iranaport  category  airplanea  to  aimply 
with  ^  25  1.12tt  within  a  sp<'Cified  time   In 
rmi.  the  gener,il  aviation  operators  of 
tr  inajMirt  ijilegory  airj)lanpii  were 
relieved  from  this  rtn'iiremcnt  bv 
i!clet;r\g  J  91  50  since  a  study  indii-aled 
Ihii!  there  never  had  been  an  accident 
.i!tnhuted  to  a  pilot  heat.ng  system 
failure  by  general  aviation  transport 
ca'egory  airplanes  The  requirement!!  for 
pilot  heal  indication  systems  were  still 
,n  effect  for  air  carrier  operations  in 
H.  (  ordance  with  Paris  IJl,  125   and  1.15 

Ihinng  the  conference  proceedings  on 
t'lis  pmp<isal   It  was  questicmed  whether 
w  iming  indication  is  nefessary  beCHiise 
a  pilot  should  ^>e  able  to  rer(»gnire 
niialeading  airapetnl  information   A 
I  umrnenter  staled  that  the  amt»fr 
wHriiiiiK  light  would  tiecome  a  hintirance 
when  the  pilot  heat  ayatera  was  turned 
off  duruv?  day  and  VKR  cx>nditiont 

Fur  a  five  year  penod  ended  October 
Jl.  lyati,  nu  Liccidents  or  incidents  for 


small  airplanea  were  reported  due  to  a 

pilot  heat  failure.  The  FAA  concludea 
that  no  further  action  on  this 
recommendation  should  be  tuken  ut  this 
tin-ic. 

The  I- AA  has  required  m  past  tjpe 
certification  programs,  where  an 
applicant  applies  for  approval  for  flight 
in  icing  conditiona  pursuant  to  S  23  1419 
that  a  heated  pitot  tube  be  a  pan  of  that 
syHlera  approval.  Therefore,  the 
requirement  for  a  healed  pilot  tube  for 
flight  in  King  conditions  is  a 
cla.-ific>ition  of  an  existing  re<)uiremeiil 
and  no  additional  burden  on  an 
iipplicunt 

/i(  'V">'.'!i  (■   Proposals  4Ut.  440  iind 
442 

31    Section  23  1325  is  amended  by 
adding  a  new  parHgraph  (g)  to  re. id  as 
follows 

{23.1325    Static  pr*saur«  aystvffi. 

•  •  •  •  • 

(g)  For  airplanes  apecifically 
prohibited  from  flight  in  instmment 
meteorolofiical  conditions  and  icing 
conditions  in  accordance  with 
S  23.1559<b)  of  this  part,  paragraph  (b)(3) 
of  this  section  does  not  apply. 

Explanation 

This  propoaal  would  allow  airplanea 
whu.h  are  specifically  prohibited  from 
flight  in  instrument  meleorolojocal 
condihonB  and  Instrument  Flight  Rule 
(IFK)  icing  conditions  to  be  certificated 
Without  an  alternate  atalic  air  source 

At  the  conference,  two  commenters 
said  they  could  foresee  no  problem  with 
the  proposed  regulation;  however,  one 
comnunter  said  it  was  debatable  as  to 
whether  it  was  needed  or  not  The 
(  unference  chairperson,  in  encouraging 
further  comment.  nM?ntioned  an  F/\.\ 
Fli>^l  Standards  policy  letter  that 
justified  the  alternate  static  air  source 
on  the  basis  that  freezing  rain  can  occur 
HI  Visual  Flight  Rule  (V'FTi)  condition.s 

Another  commenter  agreed  that  static 
s\  stem  errors  resulting  from  continued 
flight  in  freezing  rain  would  be  the  least 
likely  problem  for  a  pilot  m  sut.h  a 
situation  The  same  commenler  went  on 
to  ( ite  an  example  where  the  alternate 
air  sourt  e  might  prove  useful  lo  a  pilot: 
1  e  .  taking  off  with  moisture  in  the  static 
line  on  a  cxjld  day 

The  FAA  rt-viewed  the  rationale 
supporting  the  requirements  in 
5  23  1325(b)(3)  that  "each  static  pit-ssure 
port  must  be  designed  or  located  in  such 
a  manner  that  the  correlation  between 
air  pressure  m  the  static  pressure 
system  and  true  ambient  pressure  is  not 
altered  when  the  airplane  encounters 
icing  condition."  and  "an  anti-icuig 
means  or  an  alternate  source  of  static 
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pressure  may  be  used  in  showing 
compliance  with  this  requirement."  The 
primary  concern  was  that  airframe  ice 
accumulation  would  disturb  airflow  in 
the  vicinity  of  static  port(s)  causing 
errors  in  the  static  pressure  systems  and 
altimeter  indications. 

The  need  for  such  a  requirement,  as 
stated  in  Notice  64-14  (29  FR  3310. 
March  12,  1964)  was  based  on  IFT? 
operations  at  higher  airspeeds  and 
altitudes  above  14.500  feet.  The  purpose 
was  "to  increase  safety  and  improve 
airspace  utilization"  (vertical  separation 
of  air  traffic). 

In  the  case  of  an  airplane  certificated 
for  flight  in  IFR  conditions,  an  applicant 
can  show  compliance  without  flying  the 
airplane  in  icing  conditions;  e.g.,  if  the 
airplane  were  equipped  with  a  pitot- 
static  probe,  anfi-icing  would  be 
appropriate.  If  the  airplane  had  static 
pressure  ports  installed  on  the  fuselage, 
an  alternate  static  pressure  source 
would  suffice. 

Under  the  present  requirements,  an 


airplane  limited  to  approval  for  flight  in 
VTR  conditions  must  meet  a 
requirement  intended  to  povide  better 
vertical  separation  for  airplanes  flying 
in  IFR  conditions  or  icing  conditions  at 
altitudes  above  14.500  feet.  Section 
23.1325(b)(3)  requires  that  all  small 
airplanes,  including  an  airplane  which 
isn't  required  to  have  a  sensitive 
altimeter  or  a  heated  pitot,  must  either 
be  tested  in  icing  conditions  or  show 
compliance  by  means  of  a  heated  static 
pressure  source  or  an  alternate  static 
pressure  source. 

In  view  of  the  above,  it  is  considered 
inappropriate  to  continue  to  impose  a 
requirement  for  an  alternate  static 
source  or  a  means  for  anti-icing  the 
static  source  on  airplanes  specifically 
prohibited  from  flight  in  WR  or  icing 
conditions.  It  is  considered  unlikely  that 
a  midair  collision  could  be  caused  by 
the  altitude  error  in  an  airplane  flying 
VFR  that  inadvertently  enters  icing 
conditions.  Continued  flight  in  such 
conditions  cannot  be  sustained  for  long 
periods  by  airplanes  without  anti-icing 


or  deicing  equipment  and  most  airplanes 
certificated  for  VFR  only  do  not  fly 
above  14,500  feet.  Furthermore  an  F.\A 
review  of  incidents  of  static  system 
malfunction  in  VFR  icing  conditions  for 
the  past  five  years  showed  no  reported 
incidents  or  accidents. 

Reference:  Conference  proposal  441 
32,  Part  23  is  amended  by  removing 
Appendix  B  and  inserting  the  words 
"Appendix  B  [Removed  and  ReservedV 
in  its  place. 

Appendix  B — [Removed  and 
Reserved] 

Explanation 

Appendix  B  is  removed  for  the 
reasons  explained  in  proposal  14. 

Issued  m  W  ashin^ton.  DC.  on  Februarv  23. 
1989. 

M.C.  Beard 

Director.  Aircraft  Ceriificci/ur,  St^r.jce. 

[FR  Doc.  89-4951  Filed  3-5-89.  8:45  am] 
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DEPARTMEMT  OF  LABOf^ 

OccufMtional  Safety  and  Heetth 
Administratk>n 

nCFRPart  1910 
lOocketNo  S-7V0A1 

Hazardous  Waate  Op«ratlona  and 
Emergency  Raaponae 

AOIMCY:  Occuptttional  (Mifety  nnd 
Health  Administration.  Ijibor 
action:  Final  rule 


r.  The  Occupational  Safety  and 
Health  Admlniatrution  (OStlA)  is 
amending  the  OSMA  itandard  fnr 
hazardou*  waste  operations  and 
emergency  response  found  in  29  CUt 
1910.120.  This  final  r\ile  will  replace  the 
existing  tntertm  final  rule  rtHjuirwd  by 
Congress  in  the  Superfund  Amendments 
and  Reauthorization  Act  of  1966  (as 
amendeill  (SARA)  (Putx  L  9»-499.  29 
use.  ft55  note)  When  this  final  rule 
l>ecomes  effective  one  year  from  today, 
the  interim  final  rule  promulgated 
Decemb«r  19.  1986  (51  FR  45654)  will  be 
revoked.  The  intenm  final  rule  remains 
in  effect  until  then.  The  Notice  of 
Proposed  RuJemak.lnj{  for  thia  final  rule 
waa  published  in  the  Federal  RegUtar  on 
Auguat  10,  1087  (52  FR  29620) 

This  rule  will  regulate  the  safety  and 
health  of  employees  involved  In  clean- 
up operations  at  uncontrolled  hazardous 
waste  sites  being  cleaned-up  under 
government  mandate.  In  certain 
hazardous  waste  treatment,  storage,  and 
disposal  (TSD)  operations  conducted 
under  the  Resource,  Conservation  and 
Recovery  Act  of  1978  as  amended 
(RCRA)  [42  use.  aeoi  el  seq].  and  in 
any  emergency  response  to  incidents 
involving  hazardous  svbetaoces. 

This  standard  provides  for  employee 
protection  during  initial  site 
characterization  and  analysis, 
monitoring  activities,  matedals  handling 
activities,  training,  and  emergency 
response 

OATW:  This  final  rule  will  become 
effective  March  6.  1900. 

Paperwork  authorization  has  been 
granted  by  the  Office  of  Management 
and  Budget  (OMB)  under  control  number 
121fMn39 

AOOnuS:  In  compliance  with  28  U.S.C. 
2112(a).  the  Agency  designates  for 
receipt  of  petitions  for  review  of  the 
standard,  the  Associate  Solicitor  for 
Occupational  Safety  and  Health.  Office 
of  the  Solicitor.  Rotun  S-4004.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW,.  Washington.  DC  20210, 
POM  PunTHm  mtohmation  contact. 

Mr.  jamea  F.  Foster.  U.S.  Department  of 


Lal>or,  Occupational  Safety  nnd  Health 
Administration,  Division  of  Consumer 
Affairs.  Room  N-3647,  200  Constitution 
Avenue  \W  ,  Washington.  DC  20210. 
202-62.1-8151 
•UmMlMMTAfrV  IMFOmiATION: 

I.  Background 

The  US.  Environmental  Pnjlection 
Agency  estimates  that  approximately  57 
million  metnc  tons  of  hazardous  waate 
are  produced  each  year  In  the  United 
States  '  These  wastes  must  be  treated 
and  stored  or  disposed  in  a  manner  that 
protects  the  environment  from  the 
adverse  affects  of  the  various 
constituents  of  those  wastes. 

In  response  to  the  need  to  protect  the 
environment  from  the  Improper  disposal 
of  these  hazardous  wastes.  Congress, 
over  the  years,  has  enacted  several 
pieces  of  legislation  intended  to  control 
the  nation's  hazardous  waste  problem. 
Federal  laws  passed  in  1965  *  and  1970  * 
inifially  addressed  solid  waste  disposal. 
Several  other  pieces  of  legislation  have 
been  enacted  by  Congress  that  have 
ultimately  led  to  the  development  of  thia 
rule  and  they  are  discussed  below. 

A.  Th0  ReMourca  Coiwen'otion  and 
Recoverv  Act  of  1976 

The  first  oomprehensive.  Federal  sffbrl 
to  deal  with  the  solid  waste  problefo  in 
general,  and  hazardous  waste 
specificalty,  came  with  the  pasaage  of 
the  Resource  Conaervation  and 
Recovery  Act  of  1976  (RCRA)  ♦.  The  act 
provides  for  the  development  of  federal 
and  state  programs  for  otherwise 
unregulated  land  disposal  of  waste 
materials  and  for  the  development  of 
resource  recovery  programs.  It  regulates 
anyone  engaged  in  the  creation, 
transportatioa  treatment,  and  disposal 
of  "hazardous  wastes."  It  also  regulates 
facilities  for  the  disposal  of  all  solid 
wastes  and  prohibits  the  use  of  open 
dumps  for  solid  wastes  in  favor  of 
requiring  sanitary  landfills. 

There  are.  however,  many  hazardous 
waste  disposal  sites  that  were  created 
prior  to  the  passage  of  RCRA.  Theaa 
sites  are  often  abandoned  and  contain 
unkno%vn  quantities  of  unknown  waste*. 

B.  The  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980 

In  response  to  the  need  to  clean-up 
and  properly  reclaim  these  pre-RCRA 


'  us  Rnviranmental  Protactlon  Ageacy. 
Br»rybo<ij't  Prahhm  Hazankmt  Wa»le  ■!  1  (1980). 

•  Solid  W«i(a  OlipoMi  Act  Pub.  L  No  8»-Z72.  7» 
5««aiga 

•  Rmoutc*  Racovary  Act  Pub  L  No  91.A12.  S4 
S(al  1«27  and  Pub  L  m\*.  87  Stal  U. 

*ui;s.c  noittttf) 


sites.  Congress  enacted  the 
Comprehensive  Fjivironmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  *  commonly 
known  as  "Superfund."  Superfund 
established  two  related  funds  to  be  used 
for  the  immediate  removal  of  hazardous 
substances  released  into  the 
environment.  Superfund  is  intended  to 
establish  a  mechanism  of  response  for 
the  Immediate  clean-up  of  hazardous 
waste  contamination  from  accidental 
spills  and  from  chronic  environmental 
damage  such  as  is  associated  with 
abandoned  hazardous  waste  disposal 
sites. 

The  treatment  and  disposal  of 
hazardous  wastes  under  RCRA  and 
CERCLA  creates  a  significant  risk  to  the 
safety  and  health  of  employees  who 
work  in  treatment  and  disposal 
operations.  ELxposure  to  hazardous 
wastes  through  skin  contact,  skin 
absorption,  and  inhalation  pose  the 
most  significant  risks  to  employees. 
Employee  exposure  to  these  risks  occurs 
when  employees  respond  to  hazardous 
substance  or  waste  emergencies,  when 
they  work  with  hazardous  wastes  during 
stocage.  treatment  and  disposal 
operatUBtt  or  when  they  participate  In 
tba  dean-up  of  abandoned-waste  site*. 

Tills  risk  of  exposure  and  the  need  for 

Crotecting  employees  exposed  to 
azardous  wastes  is  addressed  In  the 
"Superfund  Amendments  and 
Reauthorization  Act  of  1986"  (SARA). 

C  Superfund  Amendments  and 
Reauthorization  Act  of  1966 

On  October  17. 1986.  the  President 
signed  into  law  the  "Superfund 
Amendments  and  Reauthorization  Act 
of  I9e6"  (SARA).*  As  part  of  SARA,  in 
section  128  of  Title  L  Congress 
addressed  the  risk  of  injury  to 
employees  by  providing  that  the 
Secretary  of  Labor  ("Secretary")  issue 
interim  final  worker  protection 
regulations  within  60  days  after  the  date 
of  enactment  of  SARA  that  would 
provide  no  lees  protection  for  workers 
engaged  in  hazardous  waste  operations 
than  the  protections  contained  in  the 
U.S.  Environmental  Protection  Agency's 
CEPA)  "Health  and  Safety  Requirements 
for  Employees  Engaged  In  Field 
Activities  '  manual  (EPA  Order  1440.2) 
dated  1961.  and  the  existing  OSHA 
standards  under  Subpart  C  of  29  CFR 
Part  1926.  OSHA  published  those 
interim  final  regulations  in  the  Federal 
Register  on  December  19. 1966  (51  FR 
45654).  A  correction  notice  was 
published  on  May  4. 1987  (52  FR  16241). 
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With  the  exception  of  a  few  provisions 
that  had  delayed  start-up  dates.  OSHA's 
interim  final  regulations  became 
effective  on  December  19. 1986  in 
accordance  with  section  126(e)  of 
SARA,  and  apply  to  all  regulated 
workplaces  until  the  final  rule 
developed  under  sections  126  (a>-(d) 
becomes  effective. 

Section  126(a)  of  SARA  provides  that 
the  Secretary  shall  ••  •  •  •  pursuant  to 
section  6  of  the  Occupational  Safety  and 
Health  Act  of  1970,  promulgate 
standards  for  the  health  and  safety  of 
employees  engaged  in  hazardous  waste 
operations."  These  standards  must  be 
promulgated  within  one  year  after  the 
date  of  enactment  of  SARA.  This  notice 
completes  the  development  of  those 
standards  by  issuing  a  final  rule  based 
upon  the  proposed  regulations  as 
indicated  in  sections  126(a)  and  126fb) 
of  SARA. 

Pursuant  to  section  126(c)  of  SARA, 
the  final  regulations  issued  today  are  to 
take  effect  in  one  year.  Section  126(c) 
also  provides  that  the  final  regulations 
are  to  include  each  of  the  worker 
protection  provisions  listed  in  section 
126(b),  unless  the  Secretary  determines 
that  the  evidence  in  the  public  record 
developed  during  this  rulemaking  and 
considered  as  a  whole  does  not  support 
inclusion  of  any  such  provision.  A 
discussion  of  the  public  record  for  this 
rulemaking  and  the  changes  made  to  the 
proposed  regulations  issued  August  10. 
1987  follows. 

This  final  rule  has  been  adapted  from 
the  language  of  the  proposed  rule. 
Changes  have  been  made  to  address 
more  fully  the  provisions  which 
Congress  directed  the  Agency  to  cover 
and  the  comments  made  in  the  public 
record.  OSHA  utilized  several  sources 
for  the  proposal.  These  included  the 
EPA  manual  entitled  "Health  and  Safety 
Requirements  for  Employees  Engaged  in 
Field  Activities"  (1981),  the  language  of 
OSllA's  safety  and  health  standards  in 
Subpart  C  of  29  CFR  Part  1926  and 
various  documents  issued  either  jointly 
or  separately  by  the  EPA  OSHA.  the 
U.S.  Coast  Guard,  and  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH). 

OSHA  specifically  used  the  joint 
OSHA/EPA/USCG/NIOSH  manual 
entitled.  "Occupational  Safety  and 
Health  Guidance  Manual  for  Hazardous 
Waste  Site  Activities  "  (Preamble 
Reference  6),  as  an  outline  in  preparing 
the  interim  rule  and  the  proposed  rule. 
This  manual  was  developed  as  a  result 
of  the  collaborative  efforts  of 
professionals  representing  the  four 
agencies.  These  professionals,  who  are 
knowledgeable  in  hazardous  waste 
operations,  worked  with  over  100 


experts  and  organizations  in  the 
development  of  the  criteria  contained  in 
this  manual.  The  manual  was  published 
in  October  1985  and  is  public 
information.  The  manual  is  a  guidance 
document  for  managers  responsible  for 
occupational  safety  and  health  programs 
at  inactive  hazardous  waste  sites.  The 
manual  is  intended  for  use  by 
government  officials  at  all  levels  and 
contractors  involved  in  hazardous  waste 
operations.  The  manual  provides 
general  guidance  and  is  intended  to  be 
used  as  a  preliminary  basis  for 
developing  a  specific  health  and  safety 
program  for  hazardous  waste 
operations.  Further,  the  major  subject 
areas  listed  in  section  126(b)  of  SARA 
are  nearly  identical  to  the  major 
chapters  in  the  manual. 

Based  upon  the  extensive  public 
comments  and  hearing  testimony, 
OSHA  has  modified  the  proposal.  The 
final  rule  takes  into  account  the  entire 
record.  In  addition,  the  language  of  this 
final  rule  clarifies  some  areas  of 
confusion  in  the  interim  rule  that  OSHA 
has  identified  during  the  public 
comment  period  and  since  the 
promulgation  of  the  interim  final  rule. 
The  final  rule  also  reorganizes  some  of 
the  sections  to  clarify  the  standard. 

D.  Regulatory  History 

The  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
gave  the  Secretary  of  Labor  60  days  to 
issue  interim  final  regulations  which 
would  provide  no  less  protection  for 
workers  employed  by  contractors  and 
emergency  response  workers  than  the 
protections  contained  in  the 
Environmental  Protection  Agency 
Manual  (1981)  "Health  and  Safety 
Requirements  for  Employees  Engaged  in 
Field  Activities"  and  existing  standards 
under  the  Occupational  Safety  and 
Health  Act  of  1970  found  in  Subpart  C  of 
Part  1926  of  the  Code  of  Federal 
Regulations.  Those  interim  final 
regulations  were  to  take  effect  upon 
Issuance  and  would  apply  until  final 
regulations  became  effective  (SARA, 
S  128(e)).  OSHA  issued  its  interim  fmal 
regulations  on  December  19, 1986  (51  FR 
45654). 

SARA  also  instructed  the  Secretary  of 
Labor  to  promulgate,  within  one  year 
after  the  date  of  the  enactment  of 
section  126  of  SARA  and  pursuant  to 
section  6  of  the  Occupational  Safety  and 
Health  Act  of  1970,  standards  for  the 
health  and  safety  protection  of 
employees  engaged  in  hazardous  waste 
operations  (SARA,  section  126(a)).  On 
August  10. 1987  OSHA  issued  a  Notice 
of  Proposed  Rulemaking  and  Public 
Hearings  (52  FR  29620).  That  Notice  set 
forth  OSHA's  proposed  language  for  its 


final  rule  and  announced  public 
hearings  that  would  be  held  to  gather 
further  information  to  aid  the  agency  in 
developing  its  permanent  final  rule. 

Informal  public  hearings  on  the 
subject  of  this  rulemaking  were 
scheduled  and  held  to  afford  interested 
parties  the  opportunity  to  comment  on 
OSHA's  proposals.  The  hearings  wert- 
held  October  13-16  and  20-21.  1987  in 
Washington.  DC  and  October  27-2b. 
1987  in  Seattle.  Washington.  The 
hearings  originally  scheduled  for  San 
Francisco.  CA  in  the  August  10,  1987 
Notice  of  Proposed  Rulemaking  were 
rescheduled  for  SeatUe,  WA  in  an 
October  13.  1987  announcement  (52  FR 
37973). 

Testimony  from  over  40  witnesses 
was  presented  at  the  hearings.  Further, 
over  30  post  hearing  comments  were 
submitted  to  the  record  of  this 
rulemaking.  In  addition  to  the  public 
hearings  and  the  testimony  received  in 
response  to  those  hearings.  OSliA 
received  over  125  written  comments  on 
its  proposed  language  for  a  final  rule. 

II.  Summary  and  Expianatioo  of  the 
Standard 

Paragraph  (a) — Scope.  Application,  and 
Definitions 

1.  Scope.  OSlL^  proposed  to  define 
the  scope  of  this  final  rule  in  paragraphs 
(a)(1)  and  (a)(2).  "Scope"  defines  thp 
specific  worker  populations  to  be 
covered  by  this  rule. 

The  scope  of  this  rulemaking  has  been 
an  issue  during  the  development  and 
promulgation  of  the  final  rule.  OSHA 
requested  specific  comment  on  whether 
the  proposed  rule  was  appropriate. 

Eastman  Kodak's  comment  (10-36) 
states,  "The  preamble  of  the  proposed 
standard  at  page  29622  requested 
'specific  comment  on  whether  lOSllA's) 
interpretation  of  scope  is  too  broad  or 
too  narrow.'  The  scope  of  applicability 
of  the  standard,  especially  with  regard 
to  ongoing  operations  at  hazardous 
waste  management  facilities  regulated 
under  RCRA  and/or  corresponding  state 
programs,  appears  to  be  appropnate." 

While  the  language  of  the  final  rule  is 
somewhat  different  from  the  language  of 
the  proposed  rule,  the  four  major  areas 
of  scope  remain  essentially  the  same. 
These  four  areas  of  scope  include  |1) 
clean-up  operations  at  uncontrolled 
hazardous  waste  disposal  sites  that 
have  been  identified  for  clean-up  by  a 
governmental  health  or  environmental 
agency.  (2)  routine  operations  at 
hazardous  waste  treatment,  storage  and 
disposal  facilities  or  those  portions  of 
any  facility  regulated  by  40  CFR  Parts 
264  and  265,  (3)  emergency  response 


8296 


Federal  Regislef  /   Vol.  54.  No.  42  /  Monday.  March  6.  1989  /  Rules  and  Regulationa 


Federal  Register  /  Vol.  54.  No.  42  /  Monday.  March  6.  1989  /  Rules  and  Regulations  9297 


()[>»T<iliiins  at  sites  where  haziirtious 
subaldnces  h«ve  l>een  ur  m<ty  be 
raleasud.  «nd  (4)  ciHTwctive  tictlons  at 
RCKA  sitet  In  nddition  C)SilA  has 
clarified  thrtl  thf-  Hxency  intends  lu 
cover  viilunldrv  tlediiups  al 
govemntfnl  id4'nline«l  sites. 

OSllA  s  prupostil  HdilrniWMHi  the  three 
specitu:  pupuUlions  of  ^(jrkfrs  ut  the 
abovf  opcrtitiofiii  Firttt.  it  was  propos<-d 
In  r»-Kuh<le  ihiwM?  operations  where 
employees  nre  eiiHiiged  in  the  clean-up 
of  iincontrvlled  hazardous  waste  sites. 
Thp!*e  operations  include  tho*; 
hazardous  substance  response 
operations  under  the  Compreheruiive 
Fnviruninental  Response. 
Compensation,  and  Liability  Act  of  1960 
as  amended  (CI-IRCLA).  mcJuding  initial 
investigations  at  CERCLA  sites  hefora 
the  presence  or  absence  of  hazardous 
substtinces  has  bfien  ascertained,  those 
major  corrective  actions  taken  in  clean 
up  operations  under  the  Resource 
Conservation  and  Recovery  Act  of  1976 
as  amended  (RCRA).  and  those 
hazardous  waste  operatlonj  at  sites  that 
have  been  designated  for  clean  up  by 
state  or  local  govcmmenUil  nutiiontiea. 

The  second  worker  population 
prop<')sed  to  be  covered  included  those 
empioyeea  engafied  in  opemttona 
Involving  hazardous  waste  treatment, 
storage,  and  di«poa«l  (TSO)  facilttiea 
regulated  under  40  Cm  Parts  284  end 
lues  pursuant  to  RCRA.  except  for  araall 
quantity  generators  and  Ihoaa  ampioyera 
with  less  than  90  days  accumulation  of 
hazardoua  wastes  as  dafined  m  40  CFR 
262.34. 

Th»  third  and  final  worker  population 
proposed  to  be  covered  were  those 
employee*  engaged  in  emergency 
responiie  operations  for  releases  or 
substantial  threats  oi  releases  of 
hazardous  aubatancea.  and  post- 
emergency  respotue  operations  to  such 
releases  at  all  workplaces. 

In  paragraph  (aj(l)|i|  of  the  final  rule 
OSIIA  is  regulating  all  government 
mandated  dean  up  operations  at 
uncontrolled  hazardous  waste  disposal 
site*  These  operatiofis  were  included  In 
paragraphs  (a)(lHll  and  |a)t1)(iii)  of  the 
pniposal.  For  the  purposes  of  this  final 
rule.  "Superfund"  and  other 
uncontrolled  hazardous  waste  dispoaal 
site*  Include  hazardous  substance 
response  operations  at  site*  regulated 
under  40  CFR  Part  30a  Subpart  F:  RCRA 
closure  activities  conducted  under  40 
CFR  Part  206,  Subpart  C;  and  those 
similar  uncontrolled  hazardous  waste 
disposal  sites  that  have  beon  designated 
for  clean-up  by  Federal  state  or  local 
governments. 

OSliA  inland*  and  the  change  in 
language  darifla*  thai  all  yoraminent 
mandated  clean-up*  are  ctrvered.  Theae 


nil  liule  not  only  sites  on  the  vaniNis 
'Superfund'   lists,  but  also  all  other 
government  mandated  clean  up*  as 
will  The  cbartged  language  makes  clear 
that  such  clean-ups  are  covered  whether 
or  not  they  are  Rnanced  by  the 
government.  The  language  further 
clanfies  that  clean  ups  mandated  by 
any  icvei  of  government  are  rxivered. 

In  paragraph  |a)(1)<ii)  of  the  Hnal  rule. 
OSHA  Is  regulating  corrective  actKina  at 
RCRA  faalities.  This  paragraph  adopts 
the  language  proposed  in  paragraph 
|al(l)(ii)  of  the  proposal  with  one 
change.  The  term  'major'  has  been 
deleted  as  a  modifier  of  "corrective 
action."  Several  commenters  requested 
clarification  of  the  term  'maior 
corrective  action."  International 
Technologies,  a  major  hazardous  waste 
clean  up  contractor,  requested  in  their 
comment  (10-44).  "Ptease  clarify  "major 
corrective  actions  conducted  under 
RCRA.'  What  distinguishes  major' 
corrective  action*  from  other  corrective 
actions?"  The  State  of  Indiana 
commented  (10-23),  "There  is  no 
definition  al  what  oonetitnte*  a  "major 
corrective  action'  under  RCRA."  In 
addition,  the  term  "major"  i*  not  u*ed  in 
F7A  teminoiogy. 

'CkirrectlTe  action"  is  a  term  unique 
to  RCRA  and  has  been  defined  for  oae 
with  RCRA.  OSHAs  addition  of  the 
modifier  "major^  ralaed  many 
defiaitlooal  queetiona.  Hierefore  OSIIA. 
in  the  final  role,  la  deleting  the  word 
"major  to  be  ooaaiatent  with  EPA 
terminology  and  eUoiinate  confuskm. 
Ratber  than  define  "major  corrective 
actloa"  OSHA  la  amendhig  the 
language  of  the  propoeal  to  indnde  a 
phrase  deaotbing  tiie  level  of  uw  recti  ve 
action  that  is  to  be  regulated  fcn  the 
scope  of  this  rala.  OSHA  will  be 
regulating  those  corrective  actions  that 
potentially  expose  employee*  to  a 
"safety  or  health  hazard"  OSHA  is  not 
concerned  wtth  those  corrective  action* 
that  are  intended  to  abate 
envtrtjnmenlal  risks  without  exposing 
employees  to  safety  or  health  hazards. 
The  phrase  'safety  or  health  hazard"  in 
the  Introductory  language  is  the  phrase 
that  OSHA  has  used  to  differentiate  the 
type  of  releases  that  this  standard 
regulates  versos  those  release  that  may 
pose  only  environmental  threats  rather 
than  safety  or  health  threats  to 
employees. 

OSliA  has  decided  to  add  a  new 
paragraph  (a)(lHi>i)  to  the  final  rule  that 
would  include  within  the  scope  of  this 
rule  those  voluntary  cleer>-up  operation* 
conducted  al  site*  recognized  by 
governmental  bodie*  as  nncontrolled 
hazardoua  waste  dispoaal  site*.  All 
other  voluntary  claan-up*  would  be 
exempt  from  29  CFR  1910.120.  OSHA 


does  not  have  the  statutory 
n'sponsibility  to  identify  hazardous 
waste  site*.  It  will  leave  to  agencies 
with  that  authority  the  responsibility  to 
identify  those  sites.  Those  voluntary 
Biles  that  are  not  recognized  by  the 
government  as  uncontrolled  hazardous 
waste  disposal  sites  would  be  exempt 
from  2y  CFR  1910.120;  however,  they 
would  still  be  regulated  by  the  other 
OSHA  general  industry  or  construction 
industry  standards  applicable  to  the 
work  being  performed  at  the  site 

OSHA  did  not  propose  to  cover 
voluntary  clean-ups  of  hazardous 
substances  in  its  proposed  rule.  Many 
comments  suggested  this,  however,  the 
Agency  has  concluded  that  individuals 
involved  in  voluntary  clean-ups  may  be 
exposed  to  the  same  safety  and  health 
nsks  at  voluntary  sites  identified  by  the 
government  whether  or  not  the 
government  is  compelling  action. 
However,  it  would  be  difficult  to  know 
whether  or  not  sites  not  identified  by  the 
government  are  hazardous  waste  sites 
without  a  stmctBired  evaluation  system 
for  such  potential  sites. 

OSHA  raised  an  issue  on  the  scope  in 
the  preamble  to  the  proposal  that 
generatsd  several  comments.  On  pagp 
29022  of  the  preamble  to  the  proposal. 
OSHA  listed  several  TSD  facihties  that 
would  not  be  covered  by  the  final  rule. 
The  exemptions  were  taken  from  a  list 
pubhahed  by  the  U.S.  EPA  that  are  not 
directly  regulated  by  U.S.  EPA. 
However,  the  propoaed  standard's 
language  did  not  grant  these 
exemptions.  Comments  did  not  support 
the  exemptions  and  OSHA  did  not 
beheve  that  they  were  appropriate. 

The  partKuIar  exemption  that 
generated  the  most  comment  exempted 
thoae  TSD  facilities  which  operate  under 
a  state  hazardoua  waste  prograja 
pursuant  to  RCRA  section  300&  These 
stale  hazardous  waste  programs  are 
recognized  by  U.S  EPA  in  s  similar 
fashun  to  the  OSI^IA  state  plan  stales 
under  section  IB  of  ttie  OSH  Act.  A 
number  of  commenters.  such  ss  the 
State  of  Indiana  (10-23),  objected  to  this 
type  of  exemption  by  OSHA  as  not 
being  appropriate,  lliey  stated  OSHA 
junsdiction  should  not  be  impacted  by 
US.  EPA  state  agreements,  but  only 
those  state  agreements  provided  in  the 
OSH  Act.  OSHA  agrees  with  these 
commenters  and  therefore  OSHA 
jurisdiction  will  be  delegated  to  only 
those  states  which  OSHA  has  formal 
agreements  with  under  the  OSH  Act. 
However,  it  should  be  noted  that  the 
U.S.  EPA  jurisdictions  under  SARA 
section  128  may  make  use  of  their  state 
agreements. 


Other  commenters.  EXXON  (10-33) 
and  CONOCO  (10-32),  suggested  that 
OSllA  incorporate  the  exemptions  on 
page  29622  as  a  separate  paragraph  in 
the  final  rule. 

Typical  TSD  facilities  range  from  the 
hazardous  waste  generator  with  a 
hazardous  waste  storage  area  to  the 
large,  complex  hazardous  waste 
disposal  facility.  EPA  estimates  that 
approximately  80  percent  of  all 
generators  also  treat,  store,  or  dispose  of 
their  hazardous  wastes  and  thereby 
quahfy  as  a  TSD  facility.  Over  30,000 
TSD  facilities  notified  EPA  in  1980  that 
they  would  qualify  for  regulation  under 
section  3004  of  RCRA. 

OSHA  continues  to  regulate  RCRA 
TSD  facilities  in  paragraph  (a)(l)(iv)  of 
the  final  rule  as  it  was  proposed  in  the 
regulatory  language  of  the  proposal.  The 
list  of  exemptions  on  page  29622  will  not 
be  incorporated  into  the  final  rule. 
OSHA  believes  that  such  a  list  would 
create  too  great  a  gap  in  the  protection 
of  workers.  For  example,  with  respect  to 
workers  at  TSD  facilities  operating 
under  a  state  hazardous  waste  program 
pursuant  to  RCRA  section  3006,  OSHA 
agrees  with  a  comment  made  by  the 
State  of  Indiana  (10-23)  that  it  is 
possible  that  the  workers  in  those  42 
authorized  states  identified  by  Indiana 
could  be  without  the  protections 
mandated  by  Congress. 

In  paragraph  (a)(l){v)  OSHA  would 
continue  to  regulate  emergency  response 
operations  for  releases  of,  or  substantial 
threats  of  releases  of,  hazardous 
substances  without  regard  to  the 
location  of  the  operation  as  proposed  in 
paragraph  (a)(2)  of  the  proposal.  Such 
emergency  response  operations  are  not 
limited  to  those  responses  at 
uncontrolled  hazardous  waste  disposal 
sites  or  RCRA  TSD  facilities.  With 
respect  to  transportation  incidents, 
responders  to  the  scene  are  covered  but 
operators  (i.e..  truck  drivers  and  train 
crews)  are  not  covered  unless  they 
become  actively  involved  in  the 
response  action. 

OSHA  is  making  major  revisions  to 
proposed  paragraph  (1).  These  revisions 
have  been  made  in  response  to 
comments  concerning  OSHA's 
involvement  in  regulating  emergency 
response  at  every  site  involving 
hazardous  substance  release  or 
potential  release.  Some  of  the  comments 
were  in  favor  of  OSHA's  continued 
involvement  with  emergency  response 
(i.e..  American  Chemical  Society.  10-44) 
and  others  were  opposed  to  continued 
involvement  (i.e.,  ECOLAB,  10-64). 
Others  supported  OSHA  involvement  in 
emergency  response  activities  at 
uncontrolled  hazardous  waste  sites  and 
certain  RCRA  facilities  but  opposed  the 


agency's  involvement  with  non-waste 
clean-up  or  non-RCRA  facilities  (i.e.. 
The  Chlorine  Institute,  10-24).  Yet  others 
called  for  two  separate  areas  in  the  rule: 
one  for  hazardous  waste  ojserations.  and 
one  for  emergency  response  (i.e.,  Allied 
Signal,  10-38).  Others  opposed  coverage 
of  emergency  response  to  petroleum 
spills  (CONOCO,  Ex.  10-32). 

OSHA  after  reviewing  all  the 
comments,  continues  to  believe  that  it  is 
the  clear  intent  of  Congress  that  any 
employees  participating  in  an 
emergency  response  to  the  release  or 
potential  for  release  of  hazardous 
substance  be  covered  by  this 
rulemaking.  This  Congressional  intent 
applies  to  all  such  emergency  responses 
including  those  both  off  and  on 
hazardous  waste  sites. 

The  statutory  language  indicates  that 
all  emergency  responses  where  the 
threat  of  hazardous  substance  spills 
exist  are  to  be  covered. 

Section  126{b)(ll)  of  SARA 
specifically  provides  that  "requirements 
for  emergency  response"  are  to  be 
included  and  is  not  limited  to  hazardous 
waste  sites. 

In  addition,  section  126(d)(4)  states: 

Trainirg  of  Emergency  Response 
Personnel. — Such  training  standards  shall  set 
forth  requirements  for  the  training  of  workers 
who  are  responsible  for  responding  to 
hazardous  emergency  situations  who  may  be 
exposed  to  toxic  substances  in  carrying  out 
their  responsibilities,  (emphasis  added) 

This  is  very  broad  language  that  is  not 
limited  to  hazardous  waste  operations 
or  hazardous  wastes  or  substances  on 
CERCLA  or  RCRA  sites.  It  covers  all 
"hazardous  emergency  situations"  for 
all  "toxic  substances"  which  would 
clearly  cover  all  types  of  emergency 
response  for  chemical  spills  including 
chemical  tanker  spills  and  the  like.  It 
should  also  be  noted  that  once  a  tank 
truck  spills  a  toxic  chemical  in  an 
emergency  it  creates  a  hazardous  waste 
in  the  very  real  sense. 

Further,  the  grant  provision  of  the 
statute  clearly  indicates  that  grants  can 
be  made  to  train  workers  for  emergency 
response  at  any  location,  not  just  on 
hazardous  waste  sites. 

Section  126(g)(1)  states: 

Grant  Purposes. — Grants  for  the  training 
and  education  of  workers  who  are  or  may  l>e 
engaged  in  activities  related  to  hazardous 
waste  removal  or  containment  or  entergency 
response  may  be  under  this  section, 
(emphasis  added) 

Other  statutory  sections  also  indicate 
the  legislative  intent  to  cover  all 
emergency  responses  where  hazardous 
chemical  spills  are  possible. 

In  addition  to  the  statutory  language, 
the  documents  cited  by  Congress  as  the 


minimum  guides  for  OSHA  to  use  in 
developing  this  rule  refer  to  all 
emergency  responses.  The  EPA  manual 
and  the  OSHA  construction  standards 
referred  to  in  the  statute  require 
preparations  and  planning  for 
emergencies  generally,  not  just  for 
hazardous  waste  site  emergencies. 
In  addition  the  legislative  history 
indicates  that  Congress  intended 
Section  126  to  cover  emergency 
response  to  all  situations  where  spills  of 
hazardous  chemicals  were  a  possibility 
and  not  just  emergency  response  on 
hazardous  waste  sites.  For  example. 
Senator  Hatch  stated: 

This  amendment  will  address  the  concems 
that  have  been  raised  that  the  Department  of 
Labor  issue  standards  for  employees  engaged 
in  hazardous  waste  operatioru.  as  well  as 
emergency  response  (9/24/88  Cong.  Rec  pR 
S-12031) 

As  discussed  elsewhere  in  this 
preamble  OSHA  believes  there  is  a 
clear  need  for  training  and  other 
provisions  to  protect  workers  engaged  in 
all  emergency  responses  when  there  is 
the  possibility  of  hazardous  substance 
spills.  This  is  needed  whether  or  not  the 
emergency  occurs  on  a  hazardous  waste 
site.  The  agency  believes  that  the 
hazards  are  the  same  in  these  cases 

Finally,  other  parts  of  SARA,  in 
particular  Title  III,  address  emergency 
response  actions  and  planning  by 
communities  and  local  government 
employers  outside  of  the  hazardous 
waste  clean-up  operation.  The 
Congressional  concerns  on  toxic 
emergencies  also  discussed  in  Ta^h 
Force  on  Toxic  Emergencies. 
Environmental  and  Energy  Study 
Conference  Special  Report  September 
18,  1986.  This  report  stresses  the  need 
for  training  of  emergency  response 
personnel  as  well  as  emergency 
response  planning  and  related  areas. 
This  was  part  of  the  legislative  research 
which  led  to  the  passage  of  section  126 
of  SARA. 

OSHA's  findl  rule  rulemaking  divides 
emergency  response  into  three  separate 
areas.  First,  OSHA  is  regulating 
emergency  response  by  employees  at 
uncontrolled  hazardous  waste  sites  in 
paragraph  (1)  of  the  final  rule.  This 
paragraph  contains  the  requirements 
that  were  in  paragraphs  (l)(l)  and  (1)(2I 
of  the  proposal  and  the  interim  rule 
These  regulations  applied  to  the  "on- 
site"  operations  of  the  interim  rule. 
Second,  OSHA  is  regulating  emergency 
response  at  RCRA  facilities  in 
paragraph  (p)(8).  This  paragraph 
contains  the  requirements  that  were  in 
paragraphs  (1)(1)  and  (1)(3]  of  the 
proposal  and  interim  rule.  These 
regulations  applied  to  the  "off-site" 
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npt-rnlion*  ot  the  rnterim  rule    I'hirtl, 
OSHA  US  r«ftuii<tin((  nmc rj»eni  y  r»*«p<»im« 
to  hrti.«r(l«)u»  »»itmt«nte  rf  Ifra^p*  \)y 
fruploytf»«  not  cDvfrtHl  hy  ^)«^HJ^^^»ph9  lU 
.iiul  IpHrt)  in  paranTHph  (ij)  PtimnrHph 
|(||  loiil.iiiit  th«  rtt<)uir«m»*nlii  pnip«>»»"tl 
m  pHrNHTttph^  lUll).  |1)(J|.  (I)|4|.  nnd 
HllSl  i)f  the  pnijMJMl  and  iiileriin  rule 
These  rextilHtiona  were  i)in»cle<l  townril 
('inrrv;<*n»y  r»'iijM)n»e  leHma.  mduslnul 
f.rv  tinK'itlen.  uiul  hMzardou.s  nmifn.ilN 
leiiin* 

In  its  pnjjHJSrtI  t)SHA  cnvereil 
(•.'iitTxrncy  rftponte  to  rvleHW*  i)f 
hrt/,.inU)U«  luhstancet.  Fhe  Hxeni  y  did 
tiiil  prnpoHe  tu  limit  enierveni  y  rfap^in**" 
to  unLontxuiU.-d  hdzardous  wHhte  sitt.** 
but  decjded  instead  to  pru(>o»*!  to  cover 
h11  I'lnerxeiM.y  r«tpufi*4?  whether  it  was 
diifie  at  unctintrolled  huziinlous  wanle 
HiteH  or  dnywhere  h1««\  ini:liidm«  pftnv 
(  hemudl  und  similar  nidnuf.iLtunnji 
facilities. 

OSHA  •  dfKiMon  to  propo«p  coverHxe 
of  hII  (TTHirjiefU-y  reap^jniw  w«»  ImisihJ 
u}M>n  the  hi^h  nak  aMociitli^d  wilh 
eraerxenry  response  by  unlruined  Hiid 
unprotccUid  empU)y«^i  and  the  need  for 
pru(ifr  tntininj;  himI  et^uipnient  to  he 
provided  f«>r  emergency  ref»p<»ii!te  to 
haziirdout  aubftliitice  r«leHM!».  In 
testimony  during  the  pulilir  heannxs  on 
thiH  r\iUrm«kiim,  Mr  William  Hunner 
Ktated.  'The  hixheat  nnk  incident*  are 
the  periMina  who  rvapond  to  »pill«  an<l 
H(  ( idriilMl  ruleaxm  of  KHzardous 
chetiiK^Mla.  and  lh<>H»!  (lerHonnel. 
pHrtuiilarly  puMic  fir»t  resporidern.  have 
had  the  leant  protei  tion  iii  lenii*  of 
I  heniK-al  emergent  y  n-sptxise  s.ifety 
and  health  plan*,  training  and 
eijuipnienl   '  (Tr  pK»  ZA-")\  Mr  Bunner 
HiH?«  on  to  •late.     The  n-al  tlretiKth  of  J5» 
(  FK  l^llO.l^U  1*  that  It  mil  only  priividrs 
for  a  more  r.onHifttent  and  thorough 
iippnuii.h  lo  proltf<  tinjj  worker*  involvtHi 
in  haz.ardou*  wante  ofwriiliona,  but  alao 
lor  personnel  who  face  exlreniely  high 
risk  lo  life  and  health  that  »  ansiHiialed 
with  cheniK  111  emer)<enry  rfsponse     (Ir 

Another  wilnen*.  Mr   Kay  Simpson. 
iin>'  iif  ( )SHAi  evfxTt  wilnesneti  on  fire 
•»iH»^jre^(»ion.  fire  in!tpe<.tion.  and 
tratninx.  teiilifiml.  '  I  like  to  iupporf  any 
I  urn  t'pl  that  advoi.ate*  proiH'rly 
•'({uippin^.  training,  and  supportiiiK 
i-merm'iHy  nemxindem   When  I  talk 
atxiut  an  emer>{eiH:y  r»'»ponder.  Im  not 
talking  mmply  atM>ut  fire  fighters 
althooxh  that  t  tiasically  my  expertise 
I'm  lalkinji  utxiut  Ihe  einerxency  medu:al 
te(.hnii  latui.  the  people  who  handle  the 
VII  tiiiis   I  m  talkinM  afxiut  the  police 
ofric«r  who.  many  time*,  i*  fint  on  the 
ucene  before  any  of  ua  fp'l  there,  the 
many  who  milly  must  make,  m  K>tne 
•  ItiiatUMia.  the  initial  deciaion  alMiut 


what  •  ftuiriK  lo  happen.  I  have  le.ime<f 
over  the»e  many  yean  that  the  two 
greatest  danKera  that  face  us  as 
emergency  responder*  are  lanorance  or 
non  awareness  of  what  we  re  fa(  mjj  and 
the  lank  of  plan  or  any  procedure  that 
will  take  us  to  the  end  that  we  re  tryinj? 
lo  acrximplish     (Tr  pj{»  BP-MO) 

M.irK.iret  Semlivino  Asaoriate 
DirtM  lor   l)«!partment  of  C)ccup*itional 
Safety,  Health  and  Social  Security  of  the 
.•X.'iienain  Federation  of  l^lxir  (kinsress 
of  Industrial  OrRanization*  |  AFI^JOI 
also  testified  at  ()SfiA  *  public  heanngs 
on  Ihe  issue  of  emenrencv  re8p<in*e.  Ms. 
S«-minrin('  discussed  the  p«rtic:ipation  of 
the  AFl^-(;!< )  in  heanr.ki*  before  the 
House  Suticmnmittee  on  Fjiiployment 
.end  MuusinK  of  the  {Jovemmeiit 
Operations  (,iinimitle«  and  the  Safety 
and  Health  Sulicommitlee  of  F-diication 
and  l^biir  Ms.  Seminano  staled.  "Thoae 
heartnK*  dealt  with  the  issues  of  the 
prnbltms  for  hazardous  waste  workers 
in  both  Superfund  operations  and  RCRA 
operations,  but  they  also  got  into  an 
issue  that  had  really  not  been  explored 
very  fully  th«>  problems  facing 
emergency  re.sponse  workers, 
particularly  for  the  AFL-CIC) 
firefiKhters.  The  memb+^rs  of  our 
firefitthler  *  union  were  Ihe  ones  who 
were  calU-d  m  when  there  were  spills. 
le.iks  and  other  accidental  releases 
Thew  wen'D  t  hazardcnis  waste  sites, 
per  se.  at  the  time  They  became 
h.i^.irdoMs  waste  sites  and  were  defined 
as  sucJi  aftt-r  the  fact,  but  !hey  were 
rtiutinely  cialled  in  without  infomuition, 
without  adeijuate  protection  to  deal 
with  these  pnihlems    lliat  wiis  an  issue, 
as  I  said,  that  was  fully  explored  in 
I  hose  hieannxs  and  it  was  the  reason 
th.il,  when  we  moved  from  those 
heannjis  into  a  legislative  opportunity  in 
Sufierfund.  we  looked  h«'yond  ihe 
laiinuajie  that  we  had  come  up  with  in 
the  1<>H0  law  which  dealt  otily  with 
haianlous  waste  and  expanded  it  to 
i!i<  lude  enieryenc  y  response 
operations"  I'll"   PK»   345- .Httl 

Further,  OSHA  still  beliexes  th.it 
CooKress  intended  this  rule  to  have  such 
I  nveraxe  This  is  indicated  by  the 
l.o!«i.ane  of  S.'\R.'\  as  well  as  the 
li'W'.slative  history 

As  OSHy\  slated  in  the  pruamlile  lo 
the  proposed  rule.   "l"he  lanxuaye  of 
sec  tion  128(r|  mandates  safety  and 
health  standards  for  the  protection  of 
employees  engHRed  "in  hazardous  waste 
operations  '  The  term    hazanlous  waste 
operation  "  is  not  limited  in  the 
leKisl.tt'.on  and  a  response  to  «pills  of 
haziirdou*  substance*  on  the  highway  or 
from  a  railway  tank  car  in  order  to 
control  and  contain  the  hazardous 
sulralaiu'.e  |whu;h  ha*  become  a  waste 


once  It  IS  not  contained)  is  In  the 
common  sense  meHning  a  hazardous 
VNasip  operation  " 

"This  interprptafitm  is  reinfoned  by 
the  fart  that  S,^RA  is  a  free-standing 
statutory  provision  and  not  an 
amendment  to  CERC1j\  The  clear 
ConjjTfssionnl  intent  then  is  to  provide 
protection  to  employees  wheneve.'  they 
dr.i!  with  hazardcnis  wastes  "' 
In  ..ddition  section  12fl((J)(4| 
disriissioR  trainiHR  for  emergency 
response  personnel  utilizes  the  very 
broad  term  "hazardous  emerRimcy 
situation  ■■  Section  1261x1(1)  indicates 
that  trainmjj  erants  may  be  Ruen 
independently  foremenjenry  rc'sponse 
traininR  separate  fnim  hazardous  v\.isle 
removal  training  Section  12f»((i)(ll|  also 
indicates  emerpenry  response  is  an 
Independent  concept  separate  from 
hazardous  waste  n'moval  operation  For 
tho.se  and  other  reasons  OSHA  believes 
section  1.W  is  intended  lo  cover 
emergency  response  to  hazardous 
Rubstancf'S  whether  on  an  uncontrolled 
hazardous  waste  dispos.i!  site,  a  RCR.^ 
site  or  el.sewhere  However,  the  clarified 
lanjjuajje  in  the  scope  sections  makes  it 
dear  the  only  employers  whose 
employees  have  the  reasonable 
possibility  of  en^aRinR  in  emergency 
response  are  covered.  Kmergenc:y 
response  employees  who  r»;spond  or  will 
respond  to  incidents  involving 
hazardous  substances  are  covered  by 
tins  final  rule  to  the  extent  that  they  are 
exposed  to  hdzardou.s  substances.  State 
and  local  government  employees  in 
stales  that  have  agreements  with  OSHA 
under  section  IB  of  the  OSH  Act  must  be 
regulated  by  stale  regulations  at  least  as 
effei  !iw  as  these  to  protect  public 
employe«;s  Those  state  regulations  must 
be  issued  within  six  months  of  the  date 
of  promulgation  of  this  final  rule. 

However  some  commenterH  have 
commented  that  OSHA  has  exc^-eded 
Ihe  intent  of  Congress  with  the  scope  of 
the  pri>pos«"d  rule.  Many  of  these- 
(  ommerilers  slated  that  OSHA  » 
I  overage  of  emergency  response  at  sites 
other  than  specific  cleanup  or  TSl) 
facilities  was  too  broad  and 
u^v^,lrranted,  AMOCO  s  comment  (ll>- 
wfi)  IS  representative  of  some  of  the 
c  ommenis  made  on  thii  issue  In  their 
I  omment  AMOCO  stated  that,    St^-ction 
l^t>|a|  of  SAR.^  18  the  directive  to  OSHA 
to  promulgate  standards   for  the  health 
and  safety  protection  of  employees 
engaged  m  hazardous  waste  operations  ' 
There  is  no  reference  whatsoever  in  this 
direi  live  to  promulgate  standard  |sic) 
with  respect  to  emergency  response 
ai  tivities  outsid«  of  hazardous  waste 
operations  "  However,  other  comments 
reci'lved  from  the  petrochemical 


industry  support,  on  a  limited  basis. 
OSHA's  decision  to  cover  emergency 
response  with  the  scope  of  the  standard. 
CONOCO  s  comment  (10-32)  is 
representdtive  of  this  point  of  view, 
CO.NOCO  states,  '  Concxxi  b  pnmary 
concern  with  the  proposed  rule  centers 
on  the  extremely  broad  scope  of 
employee  coverage  under  this  standard 
and  compared  to  Congress'  intent  to 
co^e.--  "hazardous  waste  operations  and 
emergency  response,'  We  believe  that 
Congress  intended  section  126  of  SARA 
to  cover  employees  engaged  in 
hazardous  waste  operations  and 
emergency  response  to  these  operations 
on  a  full-time  basis."  While  this 
rommont  would  seem  to  support 
OSH.A  8  coverage  of  employees  engaged 
in  emergency  response,  that  support  is 
limited  lo  those  employees  engaged  in 
response  on  a  full-time  basis  at 
hazardous  waste  operations 

Based  upon  public  testimony  and 
written  comments  received  into  the 
n^cord  of  this  rulemaking,  OSHA  has 
concluded,  that  because  of  the  high  risk 
associated  with  emergency  response  to 
the  releases  of  hazardous  substances 
and  the  number  of  these  incidents 
occurring,  that  coverage  of  workers 
conducting  such  emergency  response 
activities  is  both  appropriate  and 
necessary, 

OSHA  believes  that  the  scope  of  this 
final  rule  carries  cut  the  intent  of 
Congress  and  is  consistent  with  good 
occupational  safety  and  health  policy. 
Flmpioyees  performing  clenn-up 
operations  under  CKkClJ\,  RCRA 
(corrective  actions)  and  state  or  local 
government  designated  sites — generally 
those  employees  likely  to  have  the 
highest  exposures  to  hazardous 
suhstanc  es  over  a  longer  period — would 
be  covered  by  virtually  all  the 
provisions  of  this  final  rule.  Ejnployec^ 
exposed  to  hazardous  wastes  in  routine 
RCRA  hazardous  waste  operations,  who 
are  regularly  exposed  to  hdzardous 
wastes  but  in  a  more  controlled 
environment,  would  be  covered  !>y  the 
more  limited  requirements  of  paragraphs 
(p)  and  (q)  Emergency  response 
workers,  exposed  usually  for  short 
periods  to  often  unknovin  but  possibly 
liigh  levels  of  hazardous  substances, 
would  be  regulated  bv  p.iragraph  (q), 

2  Application.  OSHA  proposed  to 
define  the  application  of  this  final  nile  in 
paragraph  (a)(3)  of  OSH.^  s  Notice  of 
IVoposed  Rulemaking  (NPRM)  published 
on  August  10,  1987  (52  FR  29fi20|, 
"Application"  estabhshes  which 
regulations  within  this  rule  apply  to  the 
specific  worker  populations  to  be 
protected  by  this  rule. 

in  paragraph  (a)(3)|i)  OSfL\  proposed 
that  the  employer  would  have  to  comply 


with  the  standards  in  29  CFR  Parts  1910 
and  1928,  as  well  as  with  the 
requirements  specifically  covered  in  the 
proposed  rule.  If  there  were  a  conflict  or 
overlap  between  standards,  it  was 
proposed  that  the  more  protective 
provisions  would  apply.  Since  this  rule 
does  not  cover  all  of  the  hazards  present 
at  hazardous  waste  operations,  other 
OS!  lA  standards  in  Parts  1910  and  1926 
should  apply  to  ensure  employee  safety 
and  hc;alth.  Other  OSIiA  standards 
regulate  many  other  hazards,  a.nd  OSH.A 
v^  ants  to  make  clear  that  the  other 
standards  continue  to  apply.  Also. 
OSH.\  prcp'-ised  that  hazardous  waste 
operators  who  nre  not  withm  the  scope 
of  tf.Ls  standard  should  continue  to  be 
regiil.ited  tiv  the  Parts  1910  and  192« 
Standards.  OSHA  is  keeping  those 
provisions  in  the  final  rule  for  the 
reasons  stated  with  minor  editorial 
changes  for  clarification. 

In  paragraph  (a)(3)(ii),  OSHA 
proposed  that  all  paragraphs  of  section 
1910.120  except  paragraph  (o)  would 
apply  lo  hazardous  wastes  operations  at 
CERCLA  sites,  at  major  corrective 
action  at  RCRA  sites,  and  at  sites 
designated  for  clean-up  by  state  and 
local  governments.  Paragraph  (o)  of  the 
proposal  addressed  certain  operations 
conducted  under  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA), 

OSHA  recognizes  that  the  hazards 
presented  to  employees  engaged  in 
clean-up  of>erations  involving 
uncontrolled  hazardous  wastes  are  far 
greater  than  those  presented  to 
e.Tiplovees  engaged  in  the  routine,  day- 
to-day  operations  of  an  EP.A  licensed 
TSn  facility. 

OSHA  has  made  two  editorial 
changes  in  its  proposed  language  in 
paragraph  (a)(3|(ii)  without  changing  the 
intent  of  the  paragraph,  f  irst.  rather 
than  referring  to  each  of  the  types  of 
sites  individually.  OSHA  is  making 
reft  rence  to  the  scope  paragraphs 
(aldHi)  through  (a)(1)(iii)  lo  identify  the 
sites  shot  this  application  paragraph 
addresses.  The  sites  to  be  addressed 
rernam  the  same  as  proposed  Second, 
because  the  codification  of  paragraphs 
has  changed  in  this  final  rule  due  to 
changes  made  to  the  proposal, 
paragraph  (p)  of  §  1910.120  rather  than 
paragraph  (o)  will  apply  specifically  to 
hiizardous  waste  operations  at  RCf^A 
sites  which  are  involved  in  treatment, 
storage,  disposal  and  handling  of 
hazardous  waste.  The  new  requirements 
of  paragraph  (p)  are  discussed  later  in 
the  preamble. 

In  paragraph  (a)(3)(iii).  OSHA 
proposed  that  the  requirements  set  forth 
in  paragraph  (o)  of  section  1910.120 
would  apply  specifically  to  the 


hnzardoiis  waste  operations  a)  RCRA 
si'es  which  are  involved  in  treatment. 
storage,  disposal  and  handling  of 
hazardoi;?  waste  The  proposal 
contained  a  limited  exclusion  from  these 
regulafior.s  for  certain  snifali  quantity 
generators  anA  less  thr.n  95-Gay 
acciiiT.ulaiors,  such  as  d'^y  c-ieaners  ard 
gds  stations,  wh'ch  come  withm  the 
purview  of  RCR.^,  but  ere  not  hazardous 
waste  opeiHiinns  in  the  normal  meaning 
of  the  term.  The  exclusinn  was  available 
to  these  operations  dipending  upon  the 
employer's  decision  to  provide  or  not 
prov  ide  erriergency  response  by 
emp'oyees  to  releases  of  or  substantial 
'hreats  of  releases  of  hazardous 
substano-s 

OSHA  proposed  to  exempt  small 
quantity  generators  and  less  than  90  day 
accumulators  from  all  parts  of  the  role  if 
they  did  not  provide  emer^enc  y 
response  by  their  employees  lo  releases 
of,  or  su^'btantial  threats  of  releases  of 
hazardous  substances.  OSHA  further 
propcised  to  exempt  sninll  quantity 
gei.eralors  and  less  than  90  day 
auA'.mulators  from  ull  p.ifts  of  Ihe  rule 
except  paragraph  (1)  if  they  did  provide 
emergency  response  by  their  employees 
to  releases  of  or  substantial  thrtrats  of 
releases  of  hazardous  sut»stances 

OSHA  recognized  that  many  small 
quantity  generators  are  smaller 
businesses  with  hm^ted  employee 
populations  Since  most  of  these 
establishments  rely  on  the  emtrgency 
rpRponsc  servncEs  of  local  fire  and 
rescue  departments.  OSl  lA  »  providing 
a  complete  exemption  from    hese 
proposed  standards  when  tt;e  employer 
can  show  that  employees  are  not 
required  or  encouraged  to  eni^age  in 
emergency  response,  but  are  directed  in 
the  rase  of  emergency  spiiifc  of 
ha^rirdois  substances  lo  maintain  a  safe 
distance  and  to  call  local  fire  or  other 
emergency  response  orsanizations  In 
cases  where  such  esiablishnients  do 
prov  ide  en^er^ency  response  by 
employees,  and  therebv  expose 
employees  to  ha7ardous  substances, 
OSt^A  prop<»scd  that  such  employers 
meet  the  emergency  response 
requirements  cjf  paragraph  (1)  of  this 
proposed  rule  OSHA  concJudes  its 
proposal  IS  supported  by  the  record. 

Without  these  exemptions,  these 
regulations  could  be  interpreted  to  cover 
gas  stations,  dry  cleaners,  and  other 
srr.ai!  businesses  which  temporarily 
store  small  quantities  of  a  hazardous 
waste.  These  businesses  are  not 
engaged  in  hazardous  waste  operations 
as  that  term  is  conceived  of  normally  In 
addition,  it  is  not  believed  that  Congress 
intended  such  businesses  to  be  covered. 
They  do  not  present  the  relatively  high 
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expodure  to  »  number  of  haidnloun 
h«Mllh  ntks  to  employwi  thdl 
hdzurtlous  waste  sites  typioiliy  du. 

In  pdrHgrtiph  |<i||J)(iv|  OSMA 
prop<)8«'(l  that  th«  riHjuirpmpnts  set  forth 
in  parnxniph  (1)  of  this  section  would 
•p*(cifir.rtlly  apply  to  the  work  conducted 
by  emergency  response  personnel  wht'n 
they  respond  to  harartlous  subslHm  e 
emerj<ency  incidents  Kmer^ncy 
response  personnel  include  firefixhlers, 
KMS  personnel,  and  police  as  w«'ll  as 
other  employees 

The  rt'guiation  of  employees  prtjvuling 
emerxency  resp<jn8e  has  l>een  (ii.ic  usscd 
under  the  ■'Scope"  ^rtion  of  this 
preanihle  discussion   Further  disi  wssion 
of  OS!  I.\  <  (  hanjjes  to  the  emer>jen<  y 
response  portion  of  this  rulemaking  is 
contained  in  the  discussion  of  parHgriiph 
|l)  of  the  proposal 

OSHA  also  requested  comment  on 
what  other  o{>eration8  should  l>e  anci  are 
Intended  hy  Congress  to  be  covfr»'il,  and 
whether  specific  operations  should  Ik* 
encluiK-d  txw.ause  of  low  exposures   For 
example,  municipal  or  other  Sdnilary 
landfills  that  handle  domestic  wastes 
would  not  normally  t)e  regulaled  l)y  this 
rile  Similarly,  waste  paper  or  scrap 
metal  operations  would  not  normally  1m' 
regulated  h)etause  of  the  type  of  wastes 
they  handle   However,  both  types  of 
operations  would  be  n^gulated  if  they 
have  clean  ups  for  or  handle  haz.inlous 
wastes  meeting  the  scof)e  pnivmuins  of 
the  standard. 

Also,  employees  at  hazardous  waste 
disposal  sites  who  will  not  be  exposed 
to,  or  do  not  have  the  potential  to  be 
exposed  to,  hazanious  substances  ar« 
not  covered  by  this  rule  The  provisions 
of  these  regulations  are  designed  to 
protect  employees  who  have  or  may 
have  exposures,  and  would  not  be 
needed  for  those  employees  who  do  not 

Operations  with  no  exposure  to 
hazardous  substances,  i  e  .  rtiad  building 
for  site  ai  I  ess.  construction  of  or  the 
setting  up  of  temporary  facilities  in  the 
clean  zone,  or  the  closure  of  a  RCRA 
site  involving  the  building  of  a  clay  rap 
over  hazard  wastes,  are  considered  to 
be  constrtiction  activities  covered  by  the 
standards  in  29  CPT*  Pari  192fl 

As  a  result  of  the  comments  nveived 
dunng  the  public  comment  phase  of  this 
rulemaking,  USilA  has  made  some 
changes  to  the  degree  of  regulation  for 
emergency  response  workers  However, 
the  scope  of  this  standard  continues  to 
cover  such  workers  and  paragraph 
(a)(2)(iv)  identifies  the  new  paragraphs 
within  the  rule  that  reflect  the  changes 
and  identifies  the  standards  that  apply 
to  emergency  response  operations. 

3.  [h'Uiutiona  In  paragraph  (a)(4). 
LhfinitionM.  OSHA  proposed  to  identify 
and  define  the  vnrioua  tenna  uaed  m  this 


rulemaking  that  may  cause  confusion. 
However,  the  following  new  definitions 
have  been  added  as  a  result  of 
comments  made  In  the  record; 
■published  exposure  level."  and 
"uncontrolled  hazardous  waste  site". 
Kxcept  for  the  definition  of  "established 
exposure  level"  which  has  b>een 
amended  to  define    published  exposure 
level."  no  definitions  have  been 
removed  from  the  proposal. 

The  term  "established  permissible 
ex^>osu^e  limit  '  was  incorporated  as 
part  of  the  determination  of  whether 
medical  surveillance  was  required 
There  were  a  number  of  comments  on 
this  definition. 

One  commenler.  Four  S^-asons 
Iniiustrial  Services  (lfV-5).  believed  that 
the  definition  should  be  broadened.  Four 
Seasons  stated.  The  routes  of  chemical 
exposure  are  through  inhalation,  skin 
absorption,  and  ingestion  All  of  these 
have  to  be  considered  when  dealing 
with  permissible  exposure  limits.  Your 
di'finilion  as  written  does  not  include 
ingestion."  Other  commenters  were 
concerned  that  OSHA  included  the 
NIOSH  Recommended  Exfxjsure  Limits 
in  the  definition  of  PKL*  The  E.  I 
DufVint  de  Nemours.  Co,  [\0-2fi] 
comments  summarize  many  of  those 
received  against  the  NIOSH  levels, 
DuPunt  stated.  "NIOSH  limits  have  not 
undergone  public  review  and  comment 
as  have  national  consensus  standards 
and  r»?gulatory  exposure  standards 
Therefore,  they  should  not  l>e  included 
in  the  definition  of  established  exposure 
limits   "  CONOCO  (10-32)  agreed  when 
they  stated.  These  NIOSH  limits  are 
not  subject  to  peer  review  or  public 
comment  as  are  OSHAs  PKIj  We 
encourage  OSHA  to  remove  the 
references  to  these  NIOSH  limits  We 
strongly  urge  OSHA  to  only  use  PKLa 
given  in  29  CYH  1910.  Subpart  Z.  ' 

I>r  lames  Melius.  Division  of 
Environment  Health  Assessment.  State 
of  New  York  Department  of  I  lealth 
Medical  Surveillance,  and  one  of 
OSHAs  expert  witnesses  in 
occupational  medicine,  stated  m  his 
testimony  (Tr  pg.  115)  that,  "I  think  it's 
important  that  the  OSHA  standards  be 
supplemented  by  information  from 
NIOSH  and  ACGIH.  both  of  which  cover 
a  larger  number  of  chemicals  or  toxic 
substances  and  both  of  which  include, 
or  at  least  consider,  more  up  to  date 
information  on  the  toxicity  of  these 
substances " 

In  addition,  dunng  the  public  hearings. 
OSHA,  through  its  panel  of  staff 
members  specifically  asked  Captain 
Richard  A.  Lemen,  Director  of  the 
Division  of  Standards  Development  and 
Technology  Transfer  within  NIOSH, 
about  the  peer  review  process  of  NIOSH 


RKLa,  .Mr  Thomas  Seymour  of  OSHA 
directed  the  following  question  to 
Captain  I^men  (Tr  pg.  195), 

(Mr  S«'ymour|  We  hsve  received  some 
feedback  in  our  record  about  the  order  of  the 
hierarchy  thul  we  have  used  for  permissible 
exposure  limits  There  have  been  ilatements 
made  that  the  RUj  sr*  not  peer  reviewed  or 
developed  I  wonder  if  you  might  describe  to 
us  how  ihe  RHj  have  been  developed  by  the 
\Htional  Inslilule  for  Occupational  Safely 
and  Health. 

Captain  I-emen's  response  (Tr  P«» 
195-197)  to  Mr  Seymour  was: 

Okay  In  response  to  the  peer  review 
ijiieftion.  I  would  say  that  probably  the  RKIj 
were  more  peer  reviewed  than  most 
recommendations  The  first  process  of 
(ieveioping  an  REL  at  National  Institute  for 
Occupational  Safety  and  Health  is  to  proptme 
such  a  recommendation  be  developed  to  the 
Oirertor  of  NIOSH  through  ■  position  paper. 

Thai  IS  then  reviewed  by  senior  NIOSH 
staff  Once  that  approval  is  given,  a  cnlena 
manager  then  develops  the  recommended 
exposure  standard  In  the  form  of  a  criteria 
document. 

Once  Ihe  cnlena  document  has  gone 
through  several  layers  of  review  within 
MOSH.  il  IS  then  sent  out  for  external 
leview  On  the  average,  we  usually  send  out 
to  more  than  40  experts  in  the  field  that 
document  for  their  external  comments 

We  receive  those  comments  back   We 
incorporate  those  comments  where 
Hppn)pniite   We  then  submit  the  do<  ument 
itirough  the  snme  internal  review  wilhin 
NIOSH  II  goes  through  every  duision  wilhin 
the  Institute  and  II  finally  winds  up  in  the 
senior  review  staff  at  the  directors'  level  al 
our  headquarters  in  Atlanta 

A  meeting  is  then  held  with  the  Director  of 
NIOSH  Hi  which  time  the  cntena  manager 
Hnd  the  senior  scientists  within  the  Institute 
Irev'.i'w)  all  of  the  reviewer — external  and 
mlcmal  reviewer — comments  and  a  det.ision 
IS  made  by  the  Director  of  NIOSH  whether  or 
not  to  publish  a  recommended  exposure  limit 

If  the  decision  is  to  publish,  then  we  do  so 
and  sutimit  that  cnlena  document  to  Ihe 
Director  of  OSHA. 

So  II  goes  through  a  very  extensive  petr 
review  process  compared  to.  for  example,  an 
article  submitted  to  peer-review  journal 
which  II  written  by  a  researcher  and 
generally  sent  out  to  three  lo  five  individuals 
to  review  before  it's  placed  in  a  peer  rrvifw 
|oumal 

So  the  exiensiveness  of  our  review  process. 
I  think,  is  much  greater  than  that  for  a  peer- 
preview  journal  article 

In  light  of  these  comments  OSHA  has 
concluded  that  the  NIOSH  REL's  have 
undergone  the  necessary  peer  review  to 
be  included  in  the  standard's  hierarchy 
of  limits. 

The  term  "established  exposure 
levels"  was  defined  in  the  proposal  to 
indicate  the  levels  which  would  trigger 
medical  surveillance  of  the  exposed 
employees.  The  term  included  not  only 
OSHA  established  PEU,  but  also 


exposure  limit*  suggested  by  NIOSH 
ar^d  ACGIH.  After  review  of  these  and 
other  comments.  OSliA  concludes  that 
it  is  appropriate  to  go  beyond  the  OSHA 
established  PELs  in  triggering  medical 
surveillance.  First,  medical  surveillance 
is  appropriate  for  workers  exposed  to 
toxic  chemicals  other  than  those 
covered  by  the  PEL's.  Second,  because 
of  the  broadly-worded  language  in 
section  126(b)(3).  which  requires 
medical  surveillance  for  workers 
engaged  in  hazardous  waste  operations 
"which  would  expose  them  to  toxic 
substances. '  Some  of  these  "toxic 
substances"  are  not  included  in  the 
OSHA  PELS.  When  OSHA  completes  its 
rulemaking  on  the  air  contamination 
proposal  (PEL'S  project),  there  will  be 
fewer  toxic  substances  not  covered  by 
PEL'S.  But  in  hght  of  Congressional 
language  and  the  large  number  of 
hazardous  chemicals  present  in  an 
uncontrolled  hazardous  waste  site. 
OSHA  concludes  that  this  definition  is 
appropriate  to  protect  employee  safety 
and  health. 

The  term  "permissible  exposure 
Umits"  was  defined  In  the  proposal  as 
the  inhalation  or  defmal  permissible 
exposure  limit  specified  in  29  CFR  Part 
19ia  Subpart  Z.  As  a  result  of  the 
comments  received  in  the  record.  OSHA 
has  amended  its  definition  that  ignored 
the  health  limits  specified  in  Subpart  G. 
for  "permissible  exposure  limits." 

OSHA  has  amended  the  dsfinitioB  for 
"permissible  expeetne  liayts"  to  include 
a  reference  to  Subpart  G  of  Part  1910.  It 
now  includes  both  Subpart  Z  health 
hazards  and  those  requirements  in 
Subpart  G  of  Part  19ia 

First.  OSHA  has  changed  the  term 
"established  exposure  levels"  to  the 
term  "published  exposure  level"  to 
reduce  confnsion.  Second,  the  term 
"published  exposure  level"  is  defined  as 
the  exposure  limits  published  In 
"NIOSH  Recommendations  for 
Occupational  Health  Standards"  dated 
1986.  incorporated  by  reference,  or  if 
none  is  specified,  the  exposure  limits 
pubUshed  in  the  standards  specified  by 
the  American  Conference  of 
Governmental  Industrial  Hygienists  in 
their  publication  'Threshold  Limit 
Values  and  Biological  Exposure  Indices 
for  1987-68"  dated  1987,  incorporated  by 
reference.  Third,  the  provisions  of  (f)(2) 
on  medical  surveillance  have  been 
changed  to  cover  overexpostires  to  both 
pel's  and.  if  none,  then  over-exposure 
to  published  exposure  limits.  OSHA 
concludes  that  with  these  changes  the 
defuiltions  are  clear,  comprehensive  and 
carry  out  both  statutory  directives  and 
appropriate  medical  criteria  tn 
determining  whether  medical 


surveillance  is  required.  Some 
commenters  stated  a  broader  guide  is 
necessary  for  respirator  use  and  that  is 
discussed  under  paragraph  (g). 

OSHA  requested  comment  on  the 
appropriateness  of  its  definitions  of 
hazardous  waste,  health  hazard  and 
hazardous  substance  and  whether  they 
were  consistent  with  EPA  and  DOT 
practice.  Several  comments  were 
received  on  these  issues.  One  set  of 
comments  criticized  OSHA's 
incorporadon  of  petroleum  and 
petroleum  products  in  its  definition  of 
hazardous  substances. 

A  typical  comment  was  made  by 
EXXON  (10-33).  In  their  commenU 
EXXON  presented  the  following 
discussion: 

Perhaps  the  most  fundamental 
misinterpretation  contained  In  this  rule  is  the 
inclusion  of  petroleum  and  petrdenm 
products  In  the  definition  of  hazardous 
substance.  As  discussed  in  Comment  ILA.4.T. 
below  at  pages  11  to  14  (internal  EXXON 
comment  references).  Congress,  tlw 
Environmental  Protecbon  Agency  (EPA),  and 
the  Department  of  Transportation  (DOT) 
have  uniformly  recognized  the 
inappropriateness  of  characterizing 
petroleum  as  a  hazardous  substance.  There  is 
no  indication  in  SARA  Section  120  that 
Congress  intended  to  change  the  petroleum 
exdusion  or  to  subfect  petroianiB  releases  to 
emergency  reapoese  regiilatiaa. 

EXXON  further  stated: 

II  is  EXXOTiTs  understandiBg  that  a 
situatian  is  not  an  ematgency  response 
subject  to  tha  re<iairement8  of  paragrajA  (1) 
unless  there  is  s  rriease  of  a  liazanloas 
substance."  TTierafore  it  Is  essential  that  the 
definition  of  "hazardoas  substance"  be 
sccurate  and  correct 

The  proposed  definition  of  "hazardous 
substance"  teferences  tke  Department  of 
Tranaportatiatt's  definition  ol  "hazardous 
materials"  under  40  CFR  171.8.  By  so  doing, 
petroleum  and  petroleum  products  have  been 
included  as  hazardous  substances:  and 
related  spills  may  be  tub)ect  to  the 
burdensome  requirements  for  emergency 
response  operations. 

Congress,  in  tlie  very  CERCLA  sections 
cited  in  the  proposed  definitioo  of  "hazardous 
substance,"  has  recognized  that  petroleum 
and  petroleum  products  are  excluded  from 
the  federal  definition  of  "hazardous 
substance,"  EPA  regulations  under  CERCLA 
have  incorporated  this  congressional 
directive.  See  40  CFR  Part  302  and  discussion 
at  50  FR  1S458, 13460  (April  4, 1985).  DOT  has 
specifically  recognized  diis  Federal 
petroleum  exclusion  and  incorporated  the 
exclusion  in  its  definition  of  "hazardous 
substance."  See  52  FK  24474  (July  1. 1987).  As 
such,  the  proposed  OSHA  definition  is 
inconsistent  with  the  CERCLA.  EPA  and  DOT 
definitions  of  "hazardous  substance." 

T^e  proposed  definition  of  "hazardous 
waste"  includes  the  EPA  RCRA  definition  of 
hazardous  waste  and  the  DOT  definitions  at 
49  CFR  171A  The  dted  DOT  regulation 
defines  both  hazardous  substances  and 


hazardous  wastes.  As  noted  above,  the  DOT 
definition  of  hazardous  substance  at  49  CFR 
171.8  should  properly  be  incorporated  in  the 
proposed  OSHA  definition  of  hazardous 
substance  It  is  not  a  waste  definition. 
Tlierefore.  the  proposed  definition  of 
hazardous  waste  should  be  limited  to  waste 
materials:  and.  the  DOT  definition  of 
hazardous  substance  should  be  dearly 
excluded. 

OSHA  does  not  agree  with  these 
arguments.  Section  126  of  SARA  is 
directed  to  protecting  workers  from  the 
hazards  of  all  hazardous  waste  spills. 
Petroleum  products  create  significant 
health  and  safety  hazards.  Many 
comments  supported  OSHA's 
incorporation  of  petroleum  and 
petroleum  products. 

During  the  questioning  of  Dr.  Kenneth 
H.  Chase.  M.D.,  President  of  the 
Washington  Occupational  Health 
Associates.  Inc..  Mr.  Chappel!  Pierce  of 
the  OSHA  panel  asked  Dr.  Chase  the 
following  question  (Tr.  pg.  551) 'Tki  you 
feel  that  medical  monitoring  for  these 
types  of  products  [petroleum  products) 
is  apiMT}priate?*' 

DT.  Qiase  responded."Petroleum 
products  is  just  too  broad  a  term  for  me 
to  answer  that  In  a  general  way.  Certain 
petroleum  derivatives  are  more  toxic 
than  others.  Some  have  acute  toxicity: 
others  subacute  toxicity;  and  others,  the 
concern  is  more  about  chronic  toxicity 
that  is  most  difficult  to  detect" 

During  the  hearings,  OSHA  asked 
many  of  the  individuals  who  testified  if 
petroleum  and  petroleum  products 
should  be  included  in  the  definition  of 
hazardous  substances. 

Representative  c^  the  responses  made 
to  this  question  was  the  testimony  of  the 
Prince  Georges  County  Fire  Department; 
the  Intemabonal  Association  of  Fire 
Fighters.  AFL-CIO;  rJIOSH;  and  the 
Seattle,  Washington  Fire  D^t^rtment 

Mr.  Gregory  Noll,  the  Hazardous 
Materials  Coordinator  for  the  Prince 
George's  County  Maryland  Fire 
Department,  testified  on  the  issue  (Tr. 
pg.  448).  Mr.  Thomas  Seymour  of  the 
OSHA  panel  addressed  Mr.  Noll  by 
stating:  "I  notice  in  your  testimony,  on 
page  3,  that  you  indicate  that  at  least  50 
percent  of  your  responses  are  involved 
with  flaounable  liquids  or  gas 
emergencies.  The  definition  that  OSliA 
is  using  in  this  rulemaking  for  hazardous 
substances  dealing  with  and  covering 
flainmable  liquids  and  gases  you  find, 
then,  appropnate?" 

Mr.  fNJoll  responded.  "I  think 
realistically,  from  the  perspective  of  fire 
service,  we've  been  successfully 
handling  flammable  liquid  and  gas 
emergencies  for  a  number  of  years. 
Today,  with  HAZMATs  being  the  buzz 
word,  certainly  those  categones  of 
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commodities  have  b«en  thrown  into  thf* 
hdzurdous  materials  Held 

"We  now  renartl  them  in  the 
hazardous  materials  field  fn>m  a 
practical  perspective  " 

Mr  Thomas  Seymour  of  the  OSIIA 
panel  asked  Mr  Richard  Duffy  of  the 
International  Association  of  Kire 
Fishlers  (Tr  ps  110).  "Mr  Duffy,  we 
have  had  some  previous  commenlem 
who  have  advocated  that  petroleum  anil 
petroleum  products  be  excluded  from 
the  scope  of  the  standard 

The  example  that  you  (ust  nave  about 
the  propane  tank  inside  (he  buildm)^ 
explodinjj  and  killing  fire  fighters,  what 
is  your  opinion  about  whether  we 
should  exclude  petroleum  products  from 
this  standard'" 

Mr  Duffy  responded:  "I  don't  know 
how  we  would  classify  them  I  would 
object  Id  (hat   I  mean,  I  don't  know  how 
to  belter  qualify — 1  could  talk  to  you  for 
days  alM)ul  incidents  involving 
petroleum  products.  I  don  t  see  any 
reason  to  exclude  them  any  more  than 
excluding  the  oxidizers  or  any  grtiup   I 
mean,  you  could  pick  lots  of  products 
and  ask  to  exclude  them.  And  I'm  sure  a 
lot  of  the  lobbying  entities  can  establish 
reasons  for  it.  But  I  can  t  see  any  in 
terms  for  fire  fighters  ' 

Mr  Charles  Gordon  of  the  Department 
of  LalM)r's  Office  of  the  Solicitor  and  a 
member  of  the  OSMA  panel  asked 
Captain  Richard  A  Lemen,  Director  of 
the  Division  of  Standards  Development 
and  Technology  Transfer  of.  NIOSH  the 
following  miestion  (Tr  pg  2a>-ail)    'In 
the  case  of  spills  of  petroleum  or 
petroleum  products  in  either  an 
emergency  response  situation  or  as  a 
hazardous  waste  dump  were  there  are 
petroleum  products  as  one  of  the  major 
contaminants,  is  it  appi^priale  for  all 
the  provisions  of  the  OSllA  standard  or 
the  recommendations  to  apply  m  those 
circumstancesf 

Captain  l^men  responded.  "We 
believe  it  is  appropriate  and  they  should 
apply  in  those  circumstances,  as  well  ' 

Mr  Seymour  also  asked  Deputy  Chief 
Roger  Ramsey  of  the  Seattle  hire 
Department  (Tr  pg  142):   "I  gather  from 
what  you  have  also  said  that  the 
definition  we  have.  Including  the  DOT 
hazardous  material  definition  for 
hazardous  substance  and  matenals  is 
appropnate.  and  that  we  should  not 
exclude  petroleum  products  fnini  the 
coverage  of  this  standard?" 

Deputy  Chief  Ramsry  responded. 
"Absolutely  not   " 

Many  spills  and  emergency  response 
to  these  spills  involve  petroleum 
products.  These  spills  present  both 
health  and  safety  nsks.  Training  is 
necessary  to  protect  employees  who 
respond  to  petroleum  spills  as  with 


other  spills.  In  fact,  these  are  usually  the 
same  employees. 

OSllA  concludes  that  it  is  crucial  to 
cover  responses  to  petroleum  spills  as 
well  as  all  other  spills  because 
petroleum  products  constitute  a 
substantial  threat  to  employees 
responding  to  accidental  releases  of 
these  substances  Many  petroleum 
pn)du(.ls  present  health  hazards  as  well 
as  fire  and  explosion  hazards.  In 
addition  they  often  contain  fractions 
which  present  high  health  hazards.  For 
example,  many  contain  benezene.  a 
carcinogen  to  which  employt'es  may  be 
exposed. 

Therefore,  OSHA  is  not  amending  its 
definition  for  "hazardous  substance"  to 
include  the  petroleum  exclusion 
referenced  by  some  of  the  commenters. 

The  other  definitions  are  discussed  in 
the  preamble  to  the  proposal  for  this 
rulemaking.  There  were  no  major 
comments  OSHA  concludes  that  those 
definitions  are  appropriate  for  the 
reasons  stated  in  the  proposal  preamble. 

P<irxii{ni{)h  (h} — Safety  and  Health 

Paragraph  (b)  of  the  proposal  has 
be<?n  reorganized  for  clarity  as  a  result 
of  the  public  comment.  Basic 
requirements  remain  the  same  Specific 
chang«?«  are  discussed  below.  This 
paragraph  basically  requires  that  a 
written  safety  and  health  program  cover 
safety  and  health  organization  and 
sp'HJtific  work  practices  to  assure 
employt^  safety  and  health.  OSILA  has 
concluded  that  it  is  crucial  for  employee 
safety  and  health  to  have  a  written 
safety  and  health  program  that  would 
force  the  systematic  identification  of  site 
hazards  and  Identify  employee  response 
to  those  hazards.  The  wntten  plan  is 
necessary  to  communicate  hazards  to 
employees  for  their  awareness  and 
protection.  (See  preamble  discussion  at 
52  PR  29624  ) 

OSMA  received  many  comments 
supporting  the  requirement  for  a  wntten 
safety  and  health  program  (i  e.  State  of 
Wyoming,  10-9;  [ames  T.  Dufour.  10-78; 
International  Association  of  Fire 
Fighters  I.ocal  291,  10-12),  other 
commenters  have  made  suggestions  for 
changes  to  the  proposed  language 

OSHA  concludes  that  for  the  reasons 
8l<iU-d  a  written  program  is  necessary. 
The  following  discussion  covers  specific 
changes 

OSHA  has  included  a  non  mandatory 
note  at  the  beginning  of  new  paragraph 
(b)  that  explains  the  acceptability  of 
safety  and  health  programs  developed 
and  implemented  to  meet  other  Federal, 
slate,  or  local  regulations  in  meeting  the 
requirements  of  this  paragraph.  Some 
commenters  believed  that  OSHA  s 


requirements  for  a  safety  and  health 
program  were  somewhat  duplicative  of 
the  contingency  plans  and  emergency 
response  plans  required  by  the  E.P.A.  for 
its  permit  requirements  (i.e.,  Tennessee 
Valley  Authority,  10-43:  National  Paint 
and  Coating  Association,  10-72:  Johnson 
Wax,  10-84)  OSHA  will  permit  existing 
programs  that  have  been  designed  to 
meet  other  government  or  corporate 
requirements.  For  example,  contingeni  y 
plans  developed  under  40  CFR  265.50 
are  acceptable  in  meeting  this 
requirement  if  they  are  supplemented 
with  the  provisions  established  by  the 
OSHA  standard.  OSHA  does  not  intend 
to  require  the  duplication  of  efforts 
made  to  meet  other  governmental 
regulations.  Therefore,  any  plan 
containing  all  of  the  elements  required 
for  the  OSHA  plan  will  be  acceptable  in 
meeting  this  requirement  without  the 
need  for  developing  a  separate  OSHA 
plan. 

In  paragraph  (b)(1)  of  the  final  rule 
OSHA  has  taken  the  language  proposed 
in  paragraphs  (b)(l)(i),  (b)(2),  and  (b)(3) 
of  the  proposal  and  subdivided  it  into 
paragraphs  lb)(l)(i),  (b)(l)(ii).  (b)(l){iii). 
and  (b)(l)(iv).  Paragraph  (b)(l)(i) 
contains  the  first  two  sentences  of  the 
proposal  along  with  two  new  sentences 
that  clanfy  what  the  safety  and  health 
program  shall  include.  OSHA  has 
included  the  new  sentences  and  the  new 
note  to  this  paragraph  to  provide  further 
guidance  to  employers  who  may  need 
assistance  in  developing  their  safety  and 
health  program. 

In  paragraph  (b)(l)(ii)  of  the  final  rule 
OS}lA  is  using  the  last  sentence  and  the 
list  of  chapters  proposed  in  paragraph 
(b)(l)(i)  and  subparagraphs  (A)  through 
(C).  There  are  no  changes  made  to  (he 
language  as  proposed  other  than  a 
recodification  of  the  paragraphs. 

In  paragraph  (b)(l)(iii)  of  the  final  rule 
OSHA  is  using  the  exact  language 
proposed  in  paragraph  (b)(2).  The 
proposed  language  has  been  moved  to 
this  paragraph  because  it  contains  a 
requirement  that  is  of  a  general  nature. 

In  paragraph  (b)(l)(iv)  of  the  final  rule 
OSHA  is  using  the  language  proposed  in 
paragraph  (b)(3)(i)  with  one  exception. 
A  new  phrase  would  require  the 
employer  to  inform  contractors  and  sub 
contractors  of  the  site  emergency 
response  procedures  in  addition  to  the 
proposed  information.  One  commenter, 
CDM  Federal  Programs  Corporation  (10- 
83),  suggested  revised  language  to  the 
proposal  that  would  assure  that  the 
contractors  and  subcontractors  received 
the  site  specific  safety  and  health  plan 
as  well  as  the  safety  and  health 
programs.  OSHA  agrees  with  the 
suggestion  of  the  commenter  and  that 


the  new  language  accomplishes  the 
recommended  change  suggested  by 
CDM  Federal  Programs. 

In  paragraph  (b){l)(v)  of  the  final  rule 
OSHA  is  using  the  exact  language  of 
proposed  paragraph  (b)(3)(ii). 

In  paragraphs  (b)(2).  {b)(3),  and  (b)(4) 
of  the  final  rule  OSHA  is  using  the  exact 
language  of  paragraphs  (b)(l)(ii). 
(b)(l)(iii).  and  (b)(l){iv)  of  the  proposal. 
One  commenter.  James  T,  Dufour  (10- 
78),  while  supporting  the  use  of  safety 
and  health  plans  as  an  appropriate 
communication  tool  for  identifying  site 
hazards,  su^ested  that  OSHA  should 
require  a  more  comprehensive  review 
and  control  of  the  plan  to  assure  its 
professional  quality.  OSHA  beheves 
that  the  language  of  paragraph  (b)(4)(iv) 
would  provide  for  this  type  of  oversight 
and  control.  Therefore,  the  only  change 
to  paragraphs  (b)(1)(H)  through  (b)(l)(iv) 
is  a  recodification  of  the  paragraphs. 

Paragraph  (c} — Site  Characterization 
and  Analysia. 

The  employer  needs  to  know  the 
hazards  faced  by  employees  in  order  to 
develop  and  implement  effective  control 
measures.  Site  characterization  provides 
the  information  needed  to  identify  site 
hazards  and  to  select  employee 
protection  methods.  The  more  accurate, 
detailed,  and  comprehensive  the 
information  available  about  a  site,  the 
more  the  protective  measures  can  be 
tailored  to  the  actual  hazards  tiiat  the 
employees  may  ertcounter.  Congress 
clearly  intended  that  such  a  requirement 
be  included.  Section  128(b)(1)  of  SARA 
provides  that  the  proposal  include 
"requirements  for  a  formal  hazard 
analysis  of  the  site  *  *  *." 

It  is  important  to  recognize  that  site 
characterization  is  a  continuous  process. 
At  each  phase  of  site  characterization, 
information  is  obtained  and  evaluated  to 
define  the  potential  hazards  of  the  site. 
This  assessment  is  to  be  used  to  develop 
a  safety  and  health  plan  for  the  next 
phase  of  work.  In  addition  to  the  formal 
infocmation  gathering  that  takes  place 
during  the  phases  of  site 
characterization  described  above,  all 
site  personnel  should  be  constantly  alert 
for  new  information  about  site 
conditions. 

In  paragraph  (c)  of  the  final  rule 
OSHA  has  used  most  of  the  language  in 
paragraph  (c)  of  the  proposal.  New 
headnotes  have  been  added  to  the  major 
paragraphs  to  make  reading  the 
requirements  easier. 

In  paragraphs  (c)(1)  through  (c)(4)  of 
the  final  rule.  OSHA  has  used  the 
language  of  paragraphs  (c)(1)  through 
(c)(3)  of  the  proposal.  The  reason  for  the 
one  additional  paragraph  in  the  final 
rule  is  that  OSHA  has  numbered  the 


initial  unnumbered  paragraph  in  the 
proposal,  and  renumbered  the  rest.  This 
is  an  editorial  change  and  does  not 
change  any  of  the  proposed 
requirements. 

In  paragraph  (c)(5)  of  the  final  rule. 
OSHA  is  using  the  language  of 
paragraph  (c)(4)  of  the  proposal  with 
one  change.  Paragraph  (c)(4)(ii)  of  the 
proposal  has  been  revised  as  paragraph 
(c)(5)(ii).  Tlie  new  requirement  still 
requires  the  use  of  a  five  minute  escape 
self-contained  breathing  apparatus, 
however,  its  need  is  now  based  upon 
two  conditions.  In  the  proposal,  all 
employees  had  to  have  access  to  an 
ESCBA  during  initial  site  entry.  Two 
commenters,  the  State  of  Wyoming  (10- 
9)  and  CDM  Federal  Programs 
Corporation  (10-83).  suggested  that 
OSHA  revise  this  requirement  to 
recognize  that  the  use  of  ESCBAs  should 
be  determined  by  the  nature  of  the 
health  hazards  and  the  nature  of  the 
work  to  be  performed.  OSHA  agrees 
that  all  employees  who  cannot  be 
exposed  to  site  conditions  where 
possible  health  hazards  may  occur 
should  not  be  required  to  carry  ESCBAs. 
Therefore  OSHA  has  amended  its 
proposal  as  follows.  Two  conditions  will 
now  limit  the  employee  population  that 
must  be  provided  access  to  ESCBA 
They  are  (1)  if  positive-pressure  self- 
contained  breathing  apparatus  is  not 
used  as  fMirt  of  the  entry  personal 
protective  equipment;  and  (2)  if 
respiratory  protection  is  warranted  by 
the  potential  hazards  identified  during 
the  preliminary  site  evaluation.  Woriiers 
in  populations  where  these  two 
conditions  are  not  met  need  not  be 
provided  with  ESCBA 

Paragraphs  (c)(5)(i),  (c)(5)(iii),  and 
(c)(5)(iv)  contain  the  exact  language  as 
proposed  in  paragraphs  (c)(4)(i), 
(c)(4)(iii),  and  (c)(4)(iv). 

In  paragraph  (c)(6)  of  the  final  rule: 
OSHA  is  using  the  language  from 
paragraph  (c)(5)  of  the  proposal  with 
some  changes. 

In  paragraph  (c)(e)(ii)  of  the  final  rule. 
OSHA  has  required  that  direct  reading 
instruments  be  used  where  available.  In 
the  proposal  OSHA  had  required  only 
that  appropriate  equipment  be  used.  The 
agency  believes  ^lat  direct  reading 
instruments,  where  they  are  available 
for  specific  chemical  hazards,  will 
provide  a  more  expeditious  assessment 
of  the  hazards  when  there  is  not  enough 
time  during  a  specific  work  cycle  to 
send  samples  out  to  a  laboratory  for 
analysis.  In  some  situations,  employees 
may  be  present  at  a  particular  job  site 
for  only  a  brief  time.  Certain  sampling 
techniques,  other  than  direct  reading 
instruments,  may  require  a  longer  time 
for  analysis  than  the  employee's  actual 


exposure  time  on  the  job  Therefore. 
OSHA  is  amending  its  proposal  by 
recognizing  direct  reading  instruments 
as  an  alternative  to  standard  testing 
procedures.  OSHA  has  added  the  phrase 
'appropriate  direct  reading  test 
equipment"  in  place  of  "appropriate 
equipment." 

OSHA  has  also  added  a  paragraph 
(c)(6)(iv)  that  would  require  that  an 
ongoing  air  monitoring  program  be 
implemented  in  accordance  with 
paragraph  (h)  of  the  final  rule  after  site 
characterization  has  determined  that  the 
site  is  safe  for  start-up  of  operations 
Thxi  is  not  a  new  requirement  since  it 
uses  the  same  language  as  that  proposed 
in  paragraph  (c)(8)  of  the  proposal. 
OSHA  has  moved  the  paragraph  from 
its  position  in  the  proposal  to  paragraph 
(c)(6)(iv)  of  the  final  rule  because  it  is 
related  to  the  subject  matter  of 
paragraph  (c)(e).  OSHA  considers  this  to 
be  an  editorial  change  because  there  is 
no  change  in  the  proposed  language- 
Paragraphs  (cK6)(i)  and  (c)(6)(iii) 
continue  to  use  the  language  of 
proposed  paragraphs  (c)(5)(i)  and 
(c)(5)(iii). 

In  paragraph  (c)r7)  of  the  final  rule 
OSHA  is  using  the  language  of  proposed 
paragrafrfi  (c)(e)  with  one  change.  In  the 
note  whidl  describes  risks  to  be 
considered,  09M  has  amended 
paragraph  (a)  by  changing  the  language 
to  reflect  the  exposure  limits  and  levpls 
to  be  used  in  the  final  rule.  Direct 
reference  to  Permissible  Exposure  Limits 
(rets).  Threshold  limit  Values  (TLVs). 
or  Recommended  Exposure  Limits 
(RELs)  has  been  deleted  and  a  reference 
is  made  to  permissible  exposure  limits 
and  published  exposure  levels  as 
defmed  in  the  final  rule.  No  substanti\-e 
change  is  made  since  those  terms 
incorporate  PEL*.  TLVs.  and  RELs  by 
definition. 

Paragraph  (d) — Site  Contra  J 

In  paragraph  (d)  of  the  final  rule 
OSHA  is  using  the  language  of 
paragraph  (d)  of  the  proposal.  Minor 
editorial  changes  have  been  made  for 
clarity  without  changing  the  proposed 
requirements.  The  need  for  requirements 
for  site  control  is  discussed  at  52  FR 
2962S  in  the  preamble  to  our  proposal. 
TTiere  were  few  substantive  comments. 
OSHA  concludes  that  these  provisions 
are  necessary  as  discussed  in  the 
proposal. 

Paragraph  (e) — Training 

The  proposed  nde  included  specific 
provisions  for  initial  and  routine  training 
of  employees  before  they  would  be 
permitted  to  engage  in  hazardous  waste 
operations  that  could  expose  them  to 


9304 


Fadaral  RegUtar  /  Vol.  54.  No.  42  /  Monday.  March  6,  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol  54,  No.  42  /  Monday,  March  6.  1989  /  Rules  and  Regulations 9305 


ddfety  dnd  health  hazards  5ie<ti()n 
126(b|(2)  of  SARA  requires  initi.il  and 
recurrent  truining  to  be  included  in  the 
final  rule  The  intent  of  the  final  trainmjj 
provisions  is  to  provide  prpployees  with 
the  knowledge  and  skills  necessary  to 
perform  hazardous  waste  clean  up 
operations  with  minimHl  risk  to  their 
safety  and  health. 

The  proposed  requirements  for 
training  in  parnf<raph  (e)  addressed  the 
needs  of  employees  who  will  be  working 
at  CERQ^  sites,  certain  KCRA  sites, 
and  sitM  designated  or  identified  for 
clean-up  by  state  or  local  governments 

The  proposed  provisions  inr,lude<l  a 
minimum  of  40  hours  of  initial 
instruction  off  the  site,  and  a  minimum 
of  three  days  of  actual  field  experience 
under  the  direct  supervision  of  a  trained 
and  experienced  supervisor,  at  the  time 
of  job  assignment.  Congress  has 
spe<-iricdlly  Imposed  these  hour  and  day 
requirements  under  section  12fl(d}  of 
SARA  for  the  proposed  final  standard 
The  proposed  requirement  represented  a 
onetime  effort  by  the  employer  for  each 
employee  covered  by  this  standard. 
Employees  would  not  need  to  be 
retrained  for  40  hottrs  at  each  site  at 
which  they  work.  Employees  who  had 
received  tlM  required  trauitnf  at  on«  site 
could  use  that  training  to  meet  the 
proposed  requirement  at  other  sites 
even  if  it  involved  i  different  employer, 
provided  the  previous  training 
addressed  the  hazards  al  the  new  site. 

There  are  often  many  hazards  at  a 
waste  site  The  employee  must  be 
trained  to  recognize  the  hazards  and 
appropriate  work  practices  to  muiuntze 
those  hazards.  The  employee  must  also 
be  well  trained  in  the  use  of  respirators 
and  other  forms  of  personal  protective 
equipment.  Without  training,  that 
equipment  may  not  be  used  effectively 
and  may  not  provide  adequate 
prtjtection.  An  extensive  training 
program  is  necessary  to  assure  that 
employees  can  use  personal  protective 
equipment  effectively 

Managers  and  supervisors  at 
regulated  facilities,  who  are  directly 
responsible  for  the  site's  operations, 
must  have  the  same  training  as  that  of 
site  employees  and  additional  time  for 
sp«<.ialized  training  on  managing 
hazardous  waste  operations.  Since  these 
managers  and  supervisors  are 
responsible  for  directing  others,  it  is 
necessary  to  enhance  their  ability  to 
provide  guidance  and  to  make  informed 
decisions  S«>ction  12fl<d)(2)  of  SARA 
provides  that  there  shall  be  eight  hours 
of  additional  training  for  supervisors 
and  managers 

The  pnjvisions  also  proposed  that 
employees  \ie  retrained  on  an  annual 
basis  on  relevant  matters  sui:h  as  review 


of  health  hazards  and  the  use  of 
personal  protective  equipment. 
Employees  at  hazardous  waste 
operations  may  face  serious  health  and 
safety  risks.  Reminders  are  needed  of 
this  and  of  work  practices  necessary  to 
avoid  hazards.  Personal  protective 
equipment  provides  much  of  this 
protection.  If  there  Is  no  retraining  in  the 
use.  care  and  maintenance  of  personal 
protective  equipment,  such  equipment  is 
unlikely  to  be  properly  utilized  to 
provide  adequate  protection. 

In  all  areas  of  trairung.  whether  it  be 
for  general  site  employees,  supervisors 
at  the  site,  or  for  the  use  of  specific 
equipment,  the  level  of  training  provided 
must  be  consistent  with  the  worker's  job 
function  and  responsibilities.  Refresher 
training  must  be  provided  to 
reemphasize  the  initial  traming  and  to 
update  employees  on  any  nfw  policies 
or  procedures. 

Section  128(d)(3)  of  SARA  requires 
that  OSliA  provide  for  certification  that 
an  employee  has  received  the  training 
required  by  the  standard.  Section 
12e{dHl)  provides  that  OSIIA  not 
require  training  for  employees  who  have 
already  received  equivalent  training. 
The  final  standard  has  provisions  to 
meet  this  directive. 

OSFiA  requested  comment  as  to 
whether  its  proposed  training 
requirements  were  appropriate  for 
hazardous  waste  operations.  OSIlA's 
proposed  training  requirements  in 
paragraph  (e)  were  litnited  to  hazardous 
waste  operations  that  involve  the  clean- 
up of  uncontrolled  hazardous  waste 
disposal  sites.  Of  all  the  issues  raised  by 
OSHA  in  Hs  proposal  training  was  one 
that  received  a  substantial  amount  of 
comment.  Important  comments  directed 
to  the  paragraph  (e)  training 
requirements  follow.  Comments 
addressing  the  trairiing  of  emergency 
response  workers  will  be  discussed  later 
In  this  preamble  under  the  appropriate 
paragraphs. 

In  paragraph  (e)(1)  of  the  Bnal  rule 
OSMA  has  combined  the  introductory 
paragraph  of  proposed  paragraph  (e) 
with  the  language  propoeed  in 
paragraph  (e)(5).  The  introductory 
paragraph  of  the  proposal  has  been 
designated  paragraph  (e)(l)(i)  and 
proposed  paragraph  (e)(5)  has  been 
designated  (e)(l)(ii).  OSliA  considers 
this  an  editorial  change  which  groups 
two  general  requirements  under  a  single 
paragraph  titled  "General. ' 

In  paragraph  |e)(2)  of  the  final  rule 
OSf  lA  is  using  the  language  of 
paragraph  (el|l)  in  the  proposal.  Some 
minor  changes  are  made  to  reflect  the 
renumbering  of  the  paragraph  without 
(hanging  any  of  the  proposed 
requirements 


In  paragraph  (e)(3)  of  the  final  rule 
OSHA  is  revising  the  proposed  language 
of  paragraph  (e)(2)  of  the  proposal 
Several  comments  addressed  the 
proposed  40-hour  training  requirement 
for  all  employees  who  work  on 
hazardous  waste  sites  (i.e..  Wassau 
Insurance  Company,  lO-ft;  International 
Technologies,  10-44;  Cooperweld  Steel. 
10-41;  James  T.  Dufour.  10-78).  Some  of 
the  commenlers  believed  that  40  hours 
of  training  for  some  employees  at  this 
type  of  site  was  excessive.  For  example, 
it  was  argued  that  40  hours  of  training 
was  excessive  for  general  laborers  who 
may  be  installing  perimeter  fencing 
around  an  unopened  site  and  who  are 
not  exposed  to  any  hazards.  Thu  type  of 
employee  normally  will  not  be  wearing 
the  type  of  protective  equipment  or  be 
performing  the  type  of  tasks  normally 
associated  with  removal  of  hazardous 
wastes.  On  the  other  hand,  employees 
who  will  be  "digging  in  the  dirt"  after 
the  site  has  been  opened  in  order  to 
remove  hazardous  waste  may  need 
additional  training  because  of  the  types 
of  equipment  they  will  be  using  and  the 
types  of  hazards  to  which  they  will  be 
exposed. 

Wassau  Insurance  commented.  "1  feel 
the  40  hour  minimum  training 
requirement  is  excessive  for  many 
employees  who  will  never  be  required  to 
work  above  level  D  protection."  The 
commenter  continues,  "The  excessive 
training  requirements  of  the  current 
proposal  add  a  significant  burden  to 
employers  in  situations  where  only  low 
levels  of  protection  are  required  (e.g., 
level  D  and  level  C  situations)." 

OSHA  has  revised  its  proposal  for  40 
hours  of  training  for  all  employees 
engaged  in  hazardous  waste  operations 
at  uncontrolled  hazardous  waste  sites. 
For  general  site  workers,  OSHA  is 
retaining  the  40-hour,  three-day  on-the- 
job  training  requirement.  OSHA  has 
concluded  that  this  level  of  training  is 
necessary  to  protect  general  site 
workers  because  they  are  engaged  in 
difficult  work  in  areas  with  safety  and 
health  hazards.  Moreover,  OSHA 
believes  the  Congressional  language  is 
quite  clear  on  this  matter. 

However,  for  certain  types  of  other 
workers,  OSHA  has  concluded  that  less 
training  may  be  appropriate.  For 
example,  those  workers  who  visit  sites 
only  on  occasion  and  then  under  the 
supervision  of  experienced  site  workers 
are  required  to  have  24  hours  of  training 
and  one-day  of  on-the-job  training. 
OSHA  has  also  concluded  that  this 
same  level  of  training  would  be 
appropriate  for  those  general  site 
workers  who  work  in  areas  which  have 
been  monitored  and  fully  characterized 


indicating  that  exposures  are  under  both 
permissible  exposure  limits  and 
published  exposure  limits  and  that 
respirators  are  not  necessary. 

In  paragraph  (e)(4)  of  the  final  rule 
OSHA  is  using  the  language  proposed  in 
paragraph  {e)(3). 

In  paragraph  (e)(5)  of  the  final  rule 
OSHA  is  using  the  language  proposed  in 
paragraph  (e)(4)  with  the  addition  of  a 
new  sentence.  Some  commenters 
thought  that  the  proposed  language  for 
the  qualification  of  trainers  was  too 
broad  and  ambiguous.  The  State  of 
Indiana  (10-23)  offered  a  representative 
comment:  "Knowledge  or  training 
equivalent  to  (redundant  phrase 
removed)  a  level  of  training  higher  than 
the  level  that  they  are  presenting  is  no 
assurance  that  an  employee  is  capable 
of  providing  adequate  training  to  other 
employees." 

Another  commenter,  the  International 
Union  of  Operating  Engineers  (10-58). 
stated.  "We  believe  it  irresponsible  to 
summarily  state  that  trainers  must  be 
'qualified.'  without  defining  the  term 
other  than  to  suggest  that  one  who 
knows  more  than  the  person  he  trains 
may  be  a  qualified  trainer." 

Subsequent  to  the  receipt  of  post- 
hearing  briefs.  Congress  amended 
section  126(d)  of  SARA  to  require  the 
Secretary  of  Labor  to  develop 
requirements  for  the  certification  of 
training  programs  offered  to  employees 
and  employers  who  must  meet  the 
training  requirements  of  this  standard. 
OSHA  will  soon  be  publishing  a  Notice 
of  Proposed  Rulemaking  to  carry  out  this 
Congressional  direction.  The 
requirements  of  that  rulemaking  will 
expand  on  the  provisions  stated  in  this 
rulemaking. 

In  order  to  provide  interim  guidance 
to  employees  and  employers  in 
determining  the  competency  of  trainers 
and  their  qualifications,  OSHA  has 
added  two  sentences  to  the  proposed 
language.  These  sentences  require  the 
use  and  demonstration  of  training, 
credentials  and  experience  to  show 
competency  as  a  trainer. 

In  paragraph  (e)(6)  of  the  final  rule 
OSHA  is  using  the  language  of  proposed 
paragraph  (e)(6)  with  one  minor  change. 
In  addition  to  permitting  certification  to 
be  given  by  the  classroom  instructor, 
OSHA  will  also  recognize  certifications 
given  by  the  head  or  supervisory 
instructor  of  the  training  facility.  This 
change  recognizes  the  fact  that  some 
training  certificates  are  signed  by  the 
head  instructor  upon  recommendation  of 
the  classroom  instructor,  rather  than  by 
the  individual  classroom  instructor. 

In  paragraph  {e)[7]  of  the  final  rule 
OSHA  is  using  the  exact  language  of 
proposed  paragraph  (e)(7). 


In  paragraph  (e)(8)  of  the  final  rule 
OSHA  is  using  the  language  of  proposed 
paragraph  (e)(8)  with  the  addition  of  an 
example  of  the  type  of  refresher  training 
that  OSHA  would  consider  acceptable. 
OSHA  considers,  and  has  now 
suggested,  that  critiques  of  prior 
emergency  response  performance  can 
ser\'e  as  a  means  of  refresher  training 
Critiques  of  performance  during  an 
emergency  response  can  give  employees 
a  training  experience  in  which  they  have 
actual  knowledge  of  the  acceptable  or 
nonacceptable  actions  taken  during  the 
response.  Such  critiques  can  also 
provide  employees  with  the  experience 
they  may  need  to  perform  in  a  more 
appropriate  manner  during  their  next 
response.  The  proposed  requirement  for 
aimual  refresher  training  has  not  been 
changed. 

In  paragraph  (e)(9)  of  the  final  rule 
OSHA  is  using  the  exact  language  of 
para^^ph  (e)(9]  in  the  proposal. 

Paragraph  (f) — Medical  Surveillance 

The  proposed  rule  included  specific 
provisions  for  baseline,  periodic  and 
termination  medical  examinations. 
Section  128(b)(3)  of  SARA  provides  that 
this  rule  include  requirements  for 
medical  examinations  of  workers 
engaged  in  hazardous  waste  operations. 
In  addition,  the  EPA  manual  referred  to 
in  section  126(e]  of  SARA  has  more 
detailed  requirements  for  initial  or 
baseline,  periodic  and  termination 
medical  examinations.  The  clear 
Congressional  direction  is  to  provide  a 
comprehensive  medical  surveillance 
program  for  employees  engaged  in 
hazardous  waste  operations  where  it  is 
medically  prudent. 

In  paragraphs  (f)(1)  and  (f)(2)  OSHA  is 
making  some  changes  for  clarity.  In 
addition.  OSHA  is  using  the  new  term 
"permissible  exposure  limits  or 
pubhshed  exposure  levels"  instead  of 
the  term  "established  exposure  levels." 
The  reasoning  for  this  change  has  been 
discussed  under  the  paragraph  of  this 
preamble  addressing  definitions. 

OSHA  would  like  to  clarify  an  issue 
concerning  who  is  covered  by  medical 
surveillance  under  paragraph  (f)(2)  that 
has  cause  confusion  since  the 
promulgation  of  the  interim  final  rule. 
After  reviewing  the  record  of  comments 
addressing  medical  surveillance,  it 
seems  that  several  commenters,  in 
particular  from  the  fire  service  (i.e.,  10-1. 
10-3, 10-4, 10-12, 10-32  10-79).  believe 
that  all  firefighters  must  have  the 
medical  surveillance  protections  of 
paragraph  (f)  since  they  may  wear 
respirators  30  days  or  more  a  year. 
Firefighters  responding  to  structural 
fires  will  tjTJically  wear  self-contained 
breathing  apparatus  when  they  enter 


birning  structures  or  other  hazardous 
locations  and  they  may  make  such 
responses  30  days  or  more  a  year. 
OSHA  is  not  requiring  all  firefighters 
who  wear  respirators  30  days  or  more  a 
year  to  have  medical  surveillance. 
Paragraph  (f)  applies  only  to  individuals 
within  the  scope  of  paragraph  (a)(l)(i) 
through  (a)(l)(iii)  as  set  forth  in 
paragraph  (a)(2)(ii).  Typical  firefighters 
from  local  fire  departments  do  not  fall 
within  this  scope.  These  firefighters  are 
pormally  covered  by  the  requirements  of 
paragraph  (q)  as  specified  hi  paragraph 
(a)(2)(iv).  Paragraph  (q)  does  not  contain 
requirements  for  medical  surveillance  of 
firefighters  uidess  they  are  members  of 
an  organized  and  designated  hazardous 
materials  response  team,  are  hazardous 
materials  specialists,  or  have  been 
injured  due  to  an  overexposure  to  health 
hazards  during  an  emergency  incident 
involving  hazardous  substances  as 
established  in  paragraphs  (e)(9)  (i)  and 
(ii)  of  the  final  rule. 

In  paragraph  (f)(3)  of  the  final  OSHA 
is  using  the  language  proposed  In 
paragraph  (0(2)  with  some  changes.  In 
new  paragraph  {f)(3)(i)(B),  OSHA  is 
adding  the  phrase  "unless  the  attending 
physician  beheves  a  longer  interval  is 
appropriate"  to  the  proposed  language 
of  paragraph  (f)(2Ki)(B).  Several 
commenters  (State  of  Wyoming,  lO-* 
American  Society  of  Safety  Engineers. 
10-29;  Union  Carbide  Cofporatloa  10- 
56)  suggested  that  an  annual  medical 
examination  may  be  excessive  for  some 
employees,  particidariy  when  an 
attending  physician  can  make  a 
recommendation  for  a  less  frequent 
schedule.  The  American  Society  of 
Safety  Engineers  (10-29)  stated,  "This 
reviewer  concurs  in  the  approach  that 
OSHA  has  oudined  in  this  comment 
area  that  the  practical  health  benefit  of 
annual  medical  examination  for 
hazardous  waste  operation  workers  is 
indeed  uncertain.  This  is  a  broad  area 
that  requires  input  from  the  attending 
physician,  the  employee  and  the 
employer.  It  is  recommended  that 
annual  medical  examination  not  be 
required  rigidly,  that  this  be  a  flexible 
time  frequency." 

Wyoming  (10-9)  stated,  "Periodic 
occupational  health  physical 
examination  on  an  annual  basis  may  not 
be  warranted  under  all  conditions  " 
They  go  on  to  state,  "It  seems 
reasonable  that  a  good  occupational 
health  program  requiring  physical 
examination  would  be  based  upon 
documented  personal  exposure  levels 
and  a  medical  physician's 
recommendation  rather  than  on  an 
arbitrary  administrative  decision  to 
require  personnel  to  undergo  annual 
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p^Tuxiir.  phydCdln  if  Ihey  Rt  into  th«» 
categonea  und«r  |  t410  120  (0(1  IIH  hikI 

(nniiu)  • 

Union  Carbid*  (10-5fl)  said.  'Thi* 
frequency  of  medical  pnammations  an<l 
( onsulutiona  In  thia  prtiposed  nil»>  hun 
t>«en  rffdtifined  and  the  prtipimed  i  hanj^e 
(  liinfies  the  issun  of  mt^lMal 
HurvcilltirK.e  hut  retairii  the  aiinuiil 
requirement  for  all  employees  who 
wfiir  a  respirator   •    •    •  '  fhis  frequency 
i)f  examination  is  arbifniry    There  i.h  not 
medically  supportable  rHtion«l  fur  this 
Hiinuttl  requirement." 

There  wert-  also  comments  in  support 
of  ()SHA>  annual  physical  examination 
requirempiil    The  Occupational  Health 
Nurses  111)- J<))  stated.    AAOHN 
supp4)rts  pre  Bxpoaure.  annual,  and  exit 
pxaiiiinatuiiiH  with  provision  of 
adilitiunal  exams  if  over  expoHure  or 
siKOS  or  symptoms  develop     Ux-Vheed 
(U)~45|  resptjnded  to  OSHA  s  question 
on  whether  examinations  should  be 
pj-rformed  yearly   or  a!  other  infervals 
by  slating.    Medical  i-xams  should  )>e 
p»'rformed  at  least  yearly  " 

(iSX  {.Ihemicil  Services,  liu,  (  U>  6J) 
staled.   "(12)  PurHKraph  (f)  describes 
medical  survi'illanLe  requirements.  The 
general  program  lifscrihed  by  OSHA  for 
pre  employment,  annual,  posl  exposure 
and  termination  medical  ex8niin<i!iuiis 
IS  excellent  " 

HP  America.  Inc.  (lO-AS)  nt.ited.  The 
need  for  medical  »ur\  eiUjrii  e  of  workers 
who  would  h«'  covered  under  the 
provisions  of  the  proposed  regulation  i.s 
appropnate  and  is  8up(x)r1eit      Thi", 
further  state     The  propowd 
requirement  to  examine  workers 
exposed  in  emeryeni  y  situations   but 
not  continue  [lenodic  surveiH.uue 
simply  becau.se    if  the  single  e[iisode 
fifr  Hf   IS  !())<l(  al.  and  is  siroiixly 
supported   Having  sui  h  employees 
cnntiiuie  under  p«'niu)i(   meibi  al 
surveillance  on  the  basis  of  the  findings 
of  Ihe  medical  exammatiiui  is   of  i  I'urse. 
appropriate   ' 

IU'(  atise  of  Vtiriations  in  e!r!plo\  ee 
exposures  due  lo  work  schedules 
iiruiual  physK  nis  may  not  hv  medi'  .il!\ 
nei  essary    OSH.-X  coik  hides  th.it  a'uiiMl 
nieilical  examinations  may  not  awns 
'le   ipprnpnale    .Ai  i  orilmxlv  the 
st.inclant  is  amended  lo  permit  Ihe 
physu  laii  to  r^u«  e  Ihe  frequeni  y  to  not 
less  than  bi  annually  if  the  physic  lan 
tieheves  It  IS  appnipnate   The  physician 
may  also  ini  rease  the  frequem  \  if  it  is 
niedii  ally  appropnate 

OSHA  has  also  replacetl  the  term 
established  exposure  limits"  with  the 
phrua«  "permissible  exposure  limits  or 
published  exposure  levels'  In  new 
paragraph  IHI  l|(i)(ni  since  the  terms 
have  l)*en  redefintnl  as  previously 
explairurd. 


The  rest  of  the  language  in  new 
paragraph  (f){3|  rf'mains  as  it  whs 
proposed  in  paragraph  (0(2) 

In  paragraph  (f)(4)fi)  of  Ihe  final  nile 
OSHA  IS  using  the  exact  language 
proposed  in  paragraph  (f)(3)(i) 

In  paragraph  (r)(4)(ii)  of  the  final 
OSHA  IS  using  the  language  of  propose*! 
paragraph  (r)(3)(ii)  with  one  change 
OSHA  IS  still  rtH^uinng  that  the  content 
of  medical  examination  and 
consultations  be  determined  by  the 
attending  physician   However  OSHA 
has  added  language  that  would  direct 
the  employee,  employer  and  physician 
to  Appendix  D  for  guidelines  in 
developing  the  examination 

S«'veral  commenlers  recpiested 
guidance  on  the  content  of  the  medical 
examinations  required  by  the  proposal 
The  Okolona  Kire  District  (10-1) 
commented.  "As.  wntten  the  current 
document  it  mther  vague  "  They 
continued.  '         the  diK  iiment  should 
give  gtiid^nce  on  what  the  physical 
examina'ion  should  entail  "  ITie 
Amencan  Association  nf  Ocnipational 
Health  Nurses  (10-30),  suggested,  "At 
least  minimum  contrnt  of  the  physical 
examination  should  be  sperified   An 
ex/im  ■  may  be  no  more  than  visual 
iiispec  tion  of  an  individuals  eyes,  ears 
and  throat  and  have  no  relevance  to  the 
ex^Misure  situation  ' 

Other  commenters  supported  OSHA's 
proposal  for  the  employer  and  the 
physu  lan  to  determine  examination 
protocols  Fjistman  Kodak  fl(V-3fl) 
Lcmimented.  "We  support  OSHA's 
position  that  the  physician  is  best  able 
to  iletfrmine  an  appnipnate  medical 
surveillance  protocol    .As  noted  by 
OSHA.  enipluyees  iiia>  he  exposed  to 
difTenn«  sul)stances  and  may  be 
recpiired  lo  use  clifTenng  levels  of 
personal  profe<:tive  equipment,  such  as 
respirators   In  view  of  the  particular 
(  in  umstances  presented,  the  physu  lan 
IS  in  the  best  position  to  formulate  and 
follow  an  appropriate  medii  al  protocol 
OSH.A  should  not  inclu(1r  a  detailed 
pmtoc  ol  for  medical  surveillance  " 
Uickheed  (irv-451  responded  to  OSHA's 
iss.ie  on  protocols.  "\o   As  with 
Iraming.  Hifferences  in  amotints   ki:i(is 
ami  I  (iriiluiiatioiis  of  exposures  in 
ilitferent  wfirkmg  situations  require  that 
prolix  ol  for  meilic  al  surveillance  he  left 
to  the  discretion  of  the  nftencitng 
physK lan  ' 

I3r   lames  Melius  lestified      I  d  tike  lo 
direct  most  of  my  testimony  to 
disc  ussiuns  of  medical  surveillance 
programs  for  hazardous  waste  and 
emergency  response  workers   I'd  tike  to 
begin  be  saying  that  pn>gr8ms  for  both 
of  these  sets  of  workers  are  extremely 
imfMjrtanI  "  (Tr  pg   107)  He  goes  c)n  to 
say.  The  medical  iurveillance  program 


for  the  workers,  therefore,  should  start 
with  initially  assessing  their  ability  to 
work  at  the  site  and  their  capability  for 
i:onductin|j  that  work.  It  should  include 
an  assessment  that  focuses  through  a 
medical  history  and  initial  physical 
examination  on  their  cardiovascular  and 
r»*spiratory  system,  also  looking  for 
signs  of  other  major  medical  problems 
S«!lective  testing  may  also  be  useful  in 
these  instance,  including  pulmonary 
funi:tion  testing,  chest  x-rays  and 
electrocardiograms  However,  Ihe 
workers  may  differ  m  their  benefilb  from 
this  testing  depending  on  iheir  age  and 
other  nsk  factors  '  (Tr  pgs.  110-111) 

OSHA  beheves  both  sides  of  the 
argument  can  be  addressed  by  pUcing 
recommended  criteria  for  medical 
examiiuitiun  prolocola  in  the  Appendix 
to  this  section.  Some  commenters  have 
suggested  protoculs  that  OSHA 
considered  for  placement  in  the 
Appendix.  The  St.  Petersburg  Fire 
Department  (10-4)  suggested,    A  full 
physical  examination:  height,  weight, 
eyesight,  poise,  blood  pressure, 
respiratory,  skin  examination. 
neurological  examination,  heart  and 
lungs,  medical  history,  and  any  other 
aspei  Is  determined  by  the  physician. 
Also  included  are:  Pulmonary  function 
lest,  chest  X-ray,  urine  analysis.  SMA  18 
blood  test,  and  heanng  examination  ' 
The  chapter  on  medical  surveillance 
found  in  the  OSHA/NIOSH/EPA/Coast 
Cfuard  manual  in  Appendix  F  alao 
provides  guidance  OSHA  aUo  believes 
that  the  language  of  Appendix  F  will 
proy  iilf  guidance  for  developing  the 
ex.iminalion  protocol. 

In  paragraph  (0(5)  of  the  final  rule 
OSH.A  18  using  the  language  of 
paragraph  (f)(4)  in  the  proposal  with  one 
i.hange  OSH.A  has  added  a 
recommendation  that  a  physician 
licensed  in  occupational  medicine  be 
used  lo  supervise  or  administer  the 
examination  S«-vpral  commenters 
sug>jesled  that  the  use  of  sue  h  a 
phyoi  lan  would  assure  a  more  complete 
occupation-oriented  examination  than 
one  ijffered  bv  a  physician  licensed  in 
another  field 

Representative  of  these  comments 
was  the  suggestion  of  Ihe  Amerir  an 
Assoc  lation  of  Occupational  Health 
Nurses  (10-30)  The  AAOHN  (l(V3n) 
stated.   "The  nature  of  the  potential 
exposures  in  hazardous  waste 
operatKjns  requires  spe<  lalized 
knowledge  in  toxicology — knowledge  of 
signs  and  symptoms  and  effects  of 
exposure  to  various  substances — not 
common  in  basic  health  professional 
c:urricula  TTiis  is  information  that  both 
of;cupational  health  nurses  and 
physicians  may  have  via  advance 


education  degrees  or  continuing 
education,  certification  and  expenence." 
The  AAOHN  recommended  that  OSHA 
change  its  proposed  language  to  require 
the  examination  to  be  performed  "by  a 
registered  professional  nurse  or  licensed 
physician  with  training  and  expertise  in 
evaluating  exposures  to  hazardous 
substances." 

In  recognition  of  AAOHN  s  comments, 
CJSHA  has  added  the  recommendation 
for  the  use  of  a  physician  from  the  field 
of  occupational  health.  The  language  of 
the  final  rule,  while  it  does  not  preclude 
the  use  of  occupational  nurses,  does  not 
specifically  call  for  the  use  of  an 
occupational  nurse.  The  final  language 
requires  that  the  examination  be 
conducted  under  the  supervision  of  a 
licensed  physician  and  that  would 
certainly  allow  the  use  of  occupational 
nurses  if  the  attending  physician 
permits. 

In  paragraphs  (f)(6),  (f)(7)  and  (f)(8)  of 
the  final  rule  OSHA  is  using  the  exact 
language  proposed  in  paragraphs  (f)(5), 
(0(6)  and  (f)(7) 

Paragraph  (g) — Engineering  controls. 
MorA  practices,  and  personal  protective 
equipment  for  employee  protection 

OSHA  is  using  the  same  opening 
paragraph  for  paragraph  (g)  that  was  in 
the  opening  paragraph  for  paragraph  (g) 
in  the  proposal. 

In  paragraph  (g)(l)(i)  of  the  final  rule 
OSHA  is  using  the  language  of 
paragraph  (g)|l)(i)  of  the  proposal 

In  paragraphs  (g)(l)(ii)  and  (g)(1)(iii)  of 
the  final  rule  OSHA  is  using  the  exact 
hnguage  of  paragraphs  (g)(l)(ii)  and 
(g)(l)(iii)  of  the  proposal,  except  that  the 
reference  to  Subpart  G  is  deleted.  A  new 
poiagraph  (g)(l)(iv)  is  added  to  cross 
reft  :pnce  the  requirements  of  Subpart  C 
f.  -  clarity. 

In  paragraph  (g)(2)  of  the  final  rule 
OSHA  is  using  the  language  proposed  in 
paragraph  (g)(2)  with  some  editorial 
modifications. 

In  paragraphs  (kI{3).  (gi(4)  and  (g)(5)  of 
the  final  rule  OSHA  is  using  the 
language  of  paragraphs  (g)(3).  {g)(4)  and 
(k)(5)  in  the  proposal  with  minor 
editorial  corrections  lo  be  consistent 
with  the  terms  and  language  of  the  final 
nde 

Paragraph  (h)— Monitoring 

In  paragraph  (h)(1)  of  the  final  rule 
OSHA  has  combined  the  proposed 
language  in  the  opening  paragraph  and 
paragraph  (h)(1)  of  the  proposal  with  a 
clanfication.  The  new  paragraphs  are 
designated  (h)(l)(i)  and  (h)(l)(ii). 

In  paragraph  (h)(l)(i).  OSHA  has 
modified  its  proposed  language  by 
adding  the  phrase,  "where  it  is  not 
obvious  that  an  exposure  does  or  does 


not  exist. '  OSHA  is  adding  this  phrase 
to  clarify  that  monitoring  is  not 
necessary  where  the  site  environment  or 
safety  precautions  taken  by  the 
employer  prevent  employee  exposure  to 
hazardous  levels  of  chemical  exposure 
OSHA  is  only  requiring  monitoring 
where  there  may  be  a  question  as  to  an 
employee's  exposure.  When  there  is  a 
question  then  the  employer  should 
monitor.  Where  there  is  no  question  of 
exposure,  then  monitoring  is  not 
necessary.  For  example,  if  it  is  obvious 
through  site  characterization  and 
analysis  that  there  are  no  exposures  at 
the  worksite,  monitoring  need  not  be 
performed  unless  worksite  conditions  or 
work  practices  change  to  the  extent  that 
workers  could  be  potentially  exposed  to 
hazardous  concentrations  of  chemical 
exposure.  If  an  employer  decides  that 
employees  should  wear  level  B 
protection  in  an  area  where  exposure 
will  most  probably  be  below  the  PEL's, 
then  during  initial  entry  monitoring  will 
not  be  necessary  because  the  employees 
are  more  than  adequately  protected. 

In  paragraphs  (h)(2)  and  (h)(3)  of  the 
final  rule,  OSHA  is  using  the  language 
proposed  in  paragraphs  (h)(2)  and  (h)(3) 
except  for  two  changes.  First,  OSHA  is 
adding  language  to  clarify  that 
monitoring  should  be  used  to  determine 
exposure  above  permissible  exposure 
limits  which  are  not  immediately 
dangerous  to  life  or  health.  Second. 
OSIIA  is  deleting  proposed 
subparagraph  fh)(3)(v)  because  it  is  too 
general  in  nature  and  the  previous  four 
subparagraphs  adequately  cover  the 
hazard. 

In  paragraph  (h)(4)  OSHA  is  using  the 
exact  language  proposed  in  paragraph 
(h)(4)  with  one  addition,  if  employees 
with  the  highest  ex,po8ure  are 
overexposed,  then  representative 
samples  of  other  employees  who  may  be 
overexposed  must  be  taken  to  determine 
if  controls  or  PPE  are  needed. 

Paragraph  (i) — Informational  programs 

In  paragraph  (i)  of  the  final  rule 
OSHA  is  using  the  language  of 
paragraph  (i)  of  the  proposal.  Minor 
editorial  changes  have  been  made  for 
clarity  without  changing  the  proposed 
requirements.  The  need  for  requirements 
for  informational  programs  is  discussed 
at  52  F'R  29628  in  the  preamble  to  our 
proposal.  There  were  few  substantive 
comments.  OSHA  concludes  that  these 
provisions  are  necessary  as  discussed  in 
the  proposal. 

Paragraph  (j) — Handling  drums  and 
containers 

In  paragraph  (j)  of  the  final  rule 
OSHA  is  using  the  language  proposed  in 
paragraph  (j).  Minor  editorial  changes 


have  been  made  for  clarity  without 
changing  the  proposed  requirements. 
The  need  for  requirements  for  handling 
drums  and  containers  is  discussed  at  52 
FR  29629  in  the  preamble  lo  our 
proposal.  There  were  few  substantive 
comments.  OSHA  concludes  that  these 
provisions  are  necessary  as  discussed  in 
the  proposal 

Paragraph  (k) — Decontamination 

In  paragraph  (k)  of  the  final  rule 
OSHA  is  using  the  language  of 
paragraph  (k)  in  the  proposal  However. 
the  agency  has  reorganized  the 
paragraph  and  provided  headnnles  lo 
make  the  reading  of  the  paragraph 
easier.  Tlie  need  for  requiremerts  for 
decontamination  is  discussed  at  o2  FR 
29629  in  the  preamble  to  our  proposal. 
There  were  few  substantive  comments. 
OSHA  concludes  that  these  provisions 
are  necessary  as  discussed  m  the 
proposal. 

Paragraph  (1) — Emergency  response  by 
employees  at  uncontrolled  hazardous 
tvaste  sites 

In  paragraph  (i}(l)  OSHA  is  using  the 
exact  language  from  proposed 
paragraph  (l)(l)(i). 

In  paragraphs  (I)(2)((i)  through 
(l)(2)(xi)  OSHA  is  using  the  exact  text 
from  paragraph  il)(l)(ii)(A)  through 
(l)(l)(ii)fK). 

In  paragraph  (!)(3)  OSHA  is  using  the 
language  of  proposed  paragraph 
(l)(2)(i|(Al  with  some  modification  The 
modifications  are  considered  editorial 
and  arc  made  because  of  OSHA  s 
reorganization  of  the  overall  proposed 
paragraph  (!).  In  paragraph  (1)(3)  OSl-lA 
will  require  that  employees  performing 
emerponcy  response  at  iinconlroiled 
hazardous  w;<ste  sites  be  trained  in 
accordance  with  paragraph  (e)  of  this 
section.  This  requirement  is  the  same  as 
proposed  in  the  first  part  of  proposed 
paragraph  ll!|2|!i)(A|  The  portion  of 
proposed  paragraph  (il'^iliK.A)  that 
addresses  traimiTg  at  RCRA  sites  is 
moved  to  the  discussion  of  training  in 
paragraph  |p)  of  th.s  rulemaking 
because  of  OSH.A's  reorganization  of 
this  paragraph. 

The  language  proposed  m  prtiagraph 
(i)[2)(i)(B]  has  been  moved  to  paragraph 
(e)(9)  of  this  final  rule.  This  move  is 
considered  editorial  since  it  does  not 
change  any  duties  imposed  or.  the 
employer,  it  only  reflects  the 
reorganization  of  proposed  paragraph 
(1). 

In  paragraphs  (l)(4)(i)  through 
(l){4)(vii)  OSHA  is  using  Ihe  exact 
language  from  paragraphs  (l)(2)lnHAt 
through  (l)(2)(ii)(G). 
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In  iummHrv    pdriifjTHphi  (111  11  ihniuxh 
(1|(4|  o(  th<'  firuil  nilp  unr  Ih*-  laiiKMii«f  i)f 
parxxrHphu  (1||  1 1  und  (1|(  J|  of  the 
prti(M)itdl  wilh  •<ini»'  miHiifa  aliiuis  iluf  tn 
the  rforyanizHtion  of  th**  pmorxfiicy 
rttifH)ns«  MH^iiirvnifnts  of  th»'  pniposal 

Pctn!\fn}pfi  (inf — l!/uni:na!ii>n 

In  p(irH){rHph  I  nil  urul  Trihlf  H    IJf)  2  of 
th«  fiiirtl  nile  OSHA  i*  usmx  thi- 
liinxuHUt*  of  prtfrtxrHph  |m)  hiuI  r.itilf  11 
102  I  of  ihe  prnpoH.il  vMth  one  nuiirir 
I  hiinx*'   OSHA  h<ii»  r  omhinc<!  tK«' 
liinxurtj^f  of  th**  ofH-ninx  pdfHKr.iph  iUuJ 
ptimKr  iph  |m)|  1 )  of  lh»'  proposui  into 
on«"  puriixriiph  clcsixncilfd  p.inigr.iph 
(m)   Minor  editorinl  i  htinnfH  h.ii.t'  hfcn 
niiidi'  for  ilanty  without  i  honxinx  thu 
pn>pos«»(l  rfqmr«'m»'nl8  OSHA  h.i« 
comliinj'd  thr  Idnxiiax*'  of  the  op»'ninx 
p.iriixntph  and  p«rMnrnph  (niH  1 )  of  thi* 
priipos.il  into  onr  p<irn((niph  di'sixniiii'd 
piiruxriiph  (m|   Thr  nri-d  for 
riMjuirfmrntii  for  illumination  m 
di»(  usifd  III  5J  FR  jyn,]l  in  the  prf.inihlf 
lo  our  prop<)»ril   Thfn-  wert-  frw 
^uhstiintivp  I  omnn-nts   OSHA  loiii  ludc-* 
lh.it  th»'H«"  proviiions  tirt*  nci  »"iH.iry  ti» 
dim  iKst'd  in  thp  proposal 

f'urfifirvpfi  (n/ — Sanitalion  at  ti'mptirary 

In  parunrMph  (nj  of  the  fiii.ii  mie 
OSHA  II  ij«inx  lh»*  !anx>iHX«'  of 
p/ir.ixr.iph  (n|  in  the  priipnial  Hith  iomt" 
minor  i<<litoriiil  c  heinxf*    Iht*  op»'ninx 
par.ixr.iph  of  pruposvd  purrtxrup^^  In) 
huH  lift-n  d»'l»'tt'd  hfi  aute  it  is  not  h 
r»'(juirfmi'nt    tind  I  .dilf  H-U)2  2  h.n 
tx'i-n  rfnuiiilitTt'd  IiiMi-H-lO^J  Minor 
t»ditoritil  ihanx'"*  havr  Ix-rn  m.idc  for 
I  ianly  without  i.hanxmx  the  proposi-d 
ri'"iiiiri'mfntii  Thf  n»'i'd  for  ivt^uirrmfntii 
for  illumination  m  disi  iisiu'd  iit  SJ  FR 
J*J»V1I  in  th»>  prfamblf  lo  our  proposal 
1  h»'r«  wt'r»'  few  *ul)i!,ir.tiM'  romnn*nl!i 
(^SHA  (oni  ludi-n  that  Ihi-si-  provisions 


arc  nt'<  »'HHarv  :it  disi  i,ssi 


th( 


pnipoHa! 

Purtt)frvph  {uf-  -  ,\cw  tethnoUtgy 
proftrama 

In  par.ixriiph  (o)  of  the  final  ruli' 
( )Si  lA  \»  usmx  lh»"  lanxuaxp  of  proposed 
par.ixriiph  |p)   This  chanxf  is  nf(  cssary 
d'.j*  to  thf  rt'orxaiii/ation  of  thi- 
fiiirrxi-n.  v  rfspontr  mjuiremrntN  and 
thif  movinx  of  proposed  pamgraph  (o). 
Cifrttn/i  ( '(H'nitiona  Conducted  Under 
the  Rt'aoun:9  Conaervatutn  and 
RiHt'vcry  Art  f)f  I9?6  (HCRM  Proposed 
paraxraph  (o)  has  been  moved  lo 
paragraph  I  pi  of  th«"  final  nilf 

In  paragraph  |oH  1 1  of  thi-  final  nile 
OSHA  !•  usinx  the  rx.n  I  lanxuax''  that 
wa«  prtiposj'd  in  parax'""P^  iPlHl 

In  paraxraph  |o)(^|  of  the  final  nile 
OSHA  hai  used  thf  lanxuax*  of 
p^tr-ixraph  ipliJ]  with  i«ini<'  i  hjnx''S 


OSHA  has  r^-vised  the  paragnph  to 

ini  ludo  sorn»'  additional  examples  of 
lu.i  •■plablc  means  of  suppression  The 
ax«'ni  y  has  also  added  additional 
information  to  provide  guidance  to  the 
employer  in  makinx  evaluations  of 
prtHJiK  Is  and  new  technoloxies  These 
(  hanx<'»  are  ronsidered  to  be  editorial 
sini  e  the  requirement  of  the  proposal 
hat  not  i.hanx»'d. 

f'iiri:i;niph  (pf — CiTiasn  optrationa 
(  iinducttni  undtT  the  fifsnun  f 
Conservation  and  Rncovery  Act  of  197fi 
IRCRM 

In  paraxraph  (p|  of  the  final  rule 
OSHA  18  u.sinx  the  Uinxuaxe  pioposed  m 
paragraph  (f)|  wilh  some  chanj^'s 

OSHA  has  revised  the  opening 
piiragraph  of  the  proposal  to  inc  iude 
large  (quantity  generators  of  ha7.ardous 
wa<le  that  ston-  those  wastes  le<is  than 
<«)  da\  s  within  the  s<  ope  of  this 
paragraph 

In  paragraphs  (p||l),  [\)][2].  ipH  1|   and 
lp||4)  of  the  final  nile  OSHA  has  used 
the  propos«'d  la:igiiage  of  paragraphs 
(oil  1).  (old,  (oK.II,  and  (o||4)  with  some 
minor  editorial  (  hanges    The  proposed 
rt-qiiirenients  for  eai  h  individual 
paragraph  remain  the  same. 

OSHA  IS  adding  two  new  p.iragraphs 
(pi('))  and  |p)(H),  lo  adiiress  new 
tei  hnology  pnigrams  and  malen.il 
handling  programs  respe(  lively   In 
paragraph  Ipli.")!  OSHA  re()uires  the 
em[)loyee  to  develop  and  implement 
priM.edures  for  using  new  tet  hnologies 
and  equipment   (Congress   in  the  SARA 
legislation,  direc  ted  OSHA  to  address 
new  technology  programs  in  its  rule  The 
lanuuage  of  the  proposal  hniiled  new 
technology  programs  to  um  oiitrojled 
har.anjous  waste  sites   OSH.-X  is  adding 
this  paragraph  to  (  iimpiele  (Congress  s 
direi  tive  and  to  adiiress  these  programs 
at  KCKA  1^1)  f.i.  iliiies 

In  paragraph  (pIltM  OSHA  is  requiring 
employers  to  develop  and  implement  a 
material  handling  program  for  the  same 
reisons  as  s'aled  above 

\v  paragr.iph  IplPl  OSH.N  is  using  the 
laiiiiiMge  from  paragraph  (o|(,"i|  of  the 
proposal  with  some  changes   In 
paragraph  (p)(7)(i)  OSHA  is  u.sing  the 
language  of  paragr.iph  (ol(.S)(il  with  one 
change  <)SH,-\  has  moved  a  reijuiremeni 
to  paragraph  (pICK'l  from  the  last 
sentrru  e  of  proposed  paragraph  (ol(5||ii) 
that  reijuires  employ  ers  to  pro\  ide 
employees  with  a  certificate  mill,  aling 
that  they  have  successfully  (  ompleted 
the  training  required  in  the  paragraph 
OSHA  bt'lieves  that  the  issuani  e  of  this 
I  ertificule  will  make  it  easier  for 
employers  to  determine  if  new 
employees  have  completed  the 
necessary  training  and  are  ready  for 
eniploymt;nt. 


In  paragraph  (p)(7)(ii)  of  the  final  rule 
OSHA  IS  using  the  language  from 
paragraph  (o)(5)(ii)  of  the  proposal  with 
two  exceptions  First,  the  last  sentence 
of  pniposed  paragraph  (o)(5)(ii)  has 
been  moved  lo  paragraph  (p)(7)(i)  of  the 
final  rule  as  discussed  above.  Second, 
the  requin^ment  for  eight  hours  of 
annual  refresher  training  is  added  to  this 
paragraph  OSHA  has  added  this 
requir^-ment  to  this  paragraph  because 
the  new  format  of  the  final  rule  now 
addresses  training  for  new  employees 
and  current  employees  separately   In  the 
proposal  there  was  no  distinction 
between  the  two  groups  of  employees. 

In  paragraph  (pll7)(iii)  OSHA  has 
added  a  new  paragraph  addressing  the 
training  of  trainers  who  will  be 
providing  the  required  training  to 
employees  OSHA  received  many 
comments  on  trainers'  qualifications 
The  proposed  language  for  RCRA 
f.ii  ilities  did  not  address  these 
qualifications  Therefore  OSHA  is  now 
requiring  that  trainers  be  properly 
trained  and  qualified  to  conduct  the  type 
of  training  that  they  are  expected  to 
prov  I  lie 

In  paragraph  (p)(8)  of  the  final  OSHA 
IS  addressing  emergency  response  at 
RCRA  facilities.  Paragraph  (p)(8) 
addresses  the  subjei  t  matter  proposed 
in  par.igr.iph  (11  of  the  proposal  as  that 
p.iragraph  applied  to  RCRA  TSI) 
facilities  Most  of  the  language  used  In 
this  paragraph  has  been  taken  from 
proposed  p.iragraphs  (11(1) 

In  paragraph  (p||8|(i)  of  the  final  rule 
OSHA  has  used  some  of  the  language 
from  paragraph  (1  )(1  )(i)  of  the  proposal 
1  he  basic  requirement  for  the 
development  and  implementation  of  a 
written  emergency  action  plan  that 
addresses  site  proc  edures  for  handling 
emergency  respons*'  is  the  same  m  the 
final  rule  as  it  was  in  the  propos<il 
OSHA  will  still  permit  an  exemption 
from  this  paragr.'iph  if  the  employer 
totally  evacu.ites  the  facility  at  the  time 
of  the  emergency  and  has  an  emergency 
ai  tion  plan  meeting  the  requirements  of 
JMCIK  iqu).iH(a)   OSHA  considers  the 
changes  made  in  this  paragraph  to  be 
editorial  since  the  proposed  obligations 
of  the  empliner  remain  the  same 

In  par.igraph  lp!|H||ii|  of  the  final  rule 
OSHA  h<i8  used  the  language  of 
proposed  par<)graph  (!|(l|(iil.  This 
paragraph  contains  the  minimum 
elements  that  must  be  addressed  in  the 
employers  emergency  response  plan 
The  biisK  elements  of  the  required  plan 
rema.n  the  same  as  proposed 

As  slated  before,  training  and 
certification  of  training  were  among  the 
many  issues  discussed  dunng  the 
rulemaking  for  this  final  rule.  Several 
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commenters  indicated  that  there  was  a 
need  for  more  specific  training  criteria 
for  the  courses  to  be  offered  and  the 
quality  of  the  instructors  presenting  the 
courses.  In  light  of  those  comments, 
OSHA  has  added  a  new  paragraph 
(p)(8)(iii)  that  addresses  emergency 
response  training  on  RCRA  TSD 
facilities  The  language  that  is  used  in 
the  final  rule  was  developed  from  that 
suggested  in  the  comments  made  to  the 
record  of  this  proceeding. 

Basically  OSHA  is  requiring  that  all 
employees  who  are  expected  to  perform 
emergency  response  at  RCRA  TSD 
facilities  be  trained  in  how  to  safely 
perform  emergency  response  duties 
prior  to  being  called  upon  to  perform 
those  duties  (See  paragraph 
(p)(8)(iii)(A).)  Examples  of  the  types  of 
training  to  be  provided  have  been  given. 
Exemptions  are  provided  in  Exception 
»1  and  Exception  #2  when  employee 
exposure  is  reduced  through  pre- 
emergency  planning  that  includes 
development  of  employee  awareneM  of 
hazards.  OSIiA  \»  alio  requiring  that 
employees  who  have  attended  and 
successfully  completed  the  training  that 
is  requhvd  in  paragraph  (pKB)  be 
certined  as  having  done  so.  Employers 
would  also  have  to  certify  the  continued 
competency  of  employee*  on  an  annual 
ba»is  [See  paragraph  (pH8)(iii)(C)}. 

In  paragraph  (pK6)(iv]  of  the  final  rule 
OSHA  is  addressing  the  procedures  to 
be  used  for  handling  emergency 
incidents.  Hie  language  in  the  final  rule 
has  t>een  taken  from  paragraph  (lK2)(ii) 
and  the  requirements  remain  the  same 
as  proposed. 

Paragraph  (g) — Emergency  response  to 
hazardous  substance  releases  not 
previously  covered 

In  paragraph  (q)  OSHA  is  covering 
those  emergency  response  situations 
that  occur  at  locations  other  than 
uncontrolled  hazardous  waste  sites  and 
RCRA  TSD  facilities.  The  typical  site 
covered  by  this  paragraph  would  be  a 
transportation  accident  where 
hazardous  substances  are  or  have  the 
potential  for  leaking  into  the 
environment.  Other  sites  covered  by  this 
paragraph  would  include  hazardous 
substance  releases  at  chemical 
manufacturing  facilities  such  as  the 
release  that  occurred  at  the  Union 
Carbide  plants  in  Buphol,  India,  and 
Institute,  WV. 

A  typical  scenario  where  this 
paragraph  would  be  applicable  would 
be  the  emergency  response  to  a  derailed 
tank  car  containing  a  hazardous 
substance  that  has  begun  to  leak  its 
contents  into  the  atmosphere.  The 
emergency  response  to  this  type  of 
accident  would  usually  include  the  first 


responders  (i.e.,  witnesses,  police, 
employees  on  the  train),  the  first 
dispatched-responsers  (i.e.,  the  first  due 
rescue  and  fire  apparatus),  any  multiple 
alarm  dispatches  (i.e.,  additional  fire 
and  rescue  apparatus,  HAZMAT  teams, 
state  fire  marshal.  Coast  Guard  or 
Federal  E.P.A.  national  response  teams), 
and  the  clean-up  crew  (i.e.,  initial 
response  employees  of  the  site  owner 
who  clean-up  the  release).  Employees  of 
outside  clean-up  contractors  would  be 
covered  by  paragraphs  (b)  through  (p). 

As  the  clean-up  scenario  proceeds 
towards  completion,  the  various 
employees  on  the  scene  will  need 
different  levels  of  training  and 
protective  equipment  required  in  this 
paragraph. 

In  paragraph  (q)(l)  of  the  final  rule 
OSHA  is  using  the  language  taken  from 
paragraph  (l)(l)(i)  with  some  minor 
editorial  changes.  OSHA  wants  to 
emphasize  that  employers  who  will 
evacuate  their  employees  from  the 
workplace  when  an  emergency  occurs 
and  who  do  not  permit  any  of  their 
employees  to  assist  in  handling  the 
emergency  are  exempt  from  the 
requirements  of  this  paragraph  if  they 
provide  an  emergency  action  plan  in 
accordance  with  S  1910.38(a). 

In  paragraph  {qK2)  of  the  final  rule 
OSHA  is  using  the  exact  language  of 
paragraph  (l)(l)(ii)- 

In  paragraph  (q)(3)  of  the  final  rule 
OSHA  is  using  the  language  proposed  in 
paragraph  (l)(3Kii)  with  the  following 
changes.  In  paragraph  (q](3)(i)  OSHA 
has  used  the  language  proposed  in 
paragraph  (l)(3Hii)(A]  with  some  change. 
OSHA  has  deleted  the  requirement  that 
the  senior  official  responding  to  an 
hazardous  substance  emergency 
establish  the  Incident  Command  System 
(ICS).  As  a  result  of  other  requirements 
in  this  final  rule,  the  Incident  Conunand 
System  should  already  be  established 
prior  to  an  emergency.  The  senior 
official  responding  to  an  incident  scene 
should  only  need  to  take  charge  of  the 
incident  and  begin  to  implement  the 
preplanned  ICS. 

In  paragraph  (q)(3)(iv)  OSHA  has 
used  the  proposed  language  of 
paragraph  (I)(3)(ii](D)  with  a  change. 
T^e  proposed  language  required  all 
employees  engaged  in  emergency 
response  and  exposed  to  hazardous 
substances  in  any  way  to  wear  positive 
pressure  self-contained  breathing 
apparatus  while  engaged  in  emeigency 
response.  The  final  rule  will  require  only 
those  employees  engaged  in  emergency 
response  and  exposed  to  hazardous 
substances  "presenting  an  inhalation 
hazard  or  potential  inhalation  hazard" 
to  wear  positive  pressure  self-contained 
breathing  apparatus.  OSHA  has  made 


this  change  since  several  comments 
suggested  that  some  individuals  engaged 
in  emergency  response  may  be  exposed 
to  ha2:ardous  substances  that  do  not 
pose  an  inhalation  hazard  and. 
therefore,  would  negate  the  need  for 
respiratory  protection.  Such  protection 
would  become  a  burden  lo  those 
employees  engaged  in  operations  not 
requiring  the  use  of  such  equipment. 

In  paragraph  (q)(3)(vi)  of  the  final  rule 
OSHA  has  used  the  language  of 
paragraph  (!){3)(ii)(F)  with  the  following 
change.  In  the  proposal  OSHA  called  for 
"qualified  basic  life  support"  personnel 
to  be  present  at  the  site.  In  some 
emergency  medical  service  (EMS) 
systems  the  term  "basic-life  support 
(BLS)"  identifies  a  unique  group  of 
trained  individuals  who  have  received 
an  established  level  of  specialized 
training.  Typically  emergency  medical 
response  begins  at  the  first-reiponder 
level,  and  progresses  through  basic-first 
aid  and  basic-life  support  to  advanced- 
life  support  (ALS).  The  amount  of 
training  and  expertise  increases  as 
individuals  progress  through  the  system. 
As  a  result  of  several  comments,  OSHA 
has  decided  to  reduce  the  level  of 
training  required  for  a  minimum  stand- 
by capability  at  a  hazardous  waste  sites. 
Employees  trained  and  qualified  in 
basic  first  aid  have  the  basic  skills  such 
as  initial  patient  assessment, 
maintenance  of  airway,  control  of 
bleeding.  Immobilization  of  fractures, 
and  possibly  cardiopulmonary 
resucitation  [CPR)  to  control  infuries 
until  a  higher  level  responder  arrives.  If 
response  time  for  BLS  or  ALS  is  long 
enou^  that  it  is  necessary  for  this  level 
of  training  to  be  at  the  site  in  case  of  an 
emergency,  this  rule  does  not  prohibit 
the  stationing  of  this  level  at  the  site. 
However,  OSHA  believes  that  if  BLS  or 
ALS  service  is  available  within  a 
reasonable  time,  a  qualified  basic  first 
aider  can  pro\'ide  the  necessary  interim 
care. 

The  rest  of  the  language  in  paragraph 
(q)(3)  contains  the  language  that  was 
proposed  in  paragraph  (l)(3)(ii)  without 
change. 

In  paragraph  (q)(4)  of  the  final  rule 
OSHA  has  used  the  language  from 
paragraph  nK3){')(C)  with  some  minor 
editorial  changes  to  reflect  the  changes 
made  to  other  paragraphs  in  this  rule 
The  basic  requirement  for  the  use  and 
training  of  skilled  support  personnel 
remains  the  same  as  it  was  proposed. 

In  paragraph  (q)(5)  of  the  final  rule 
OSHA  has  used  the  language  from 
paragraph  {l)(3)(i)(B)  wilh  one  major 
change.  OSHA  has  eliminated  the 
requirement  for  24  hours  of  training  for 
specialist  employees  and  has  replaced  it 
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with  .1  rfiinirt-nu-iit  fiT  unnual  trri  nirix 
or  (i«'m(ifiiitrHli(in  of  i  (impetprK  y  m  thfir 
area  of  •p»'«  iHlimlion   The  iTcjiiinMi 
minimum  h(iur»  of  trHininn  whh  lifltMfiJ 
txTHiKi*  »nm»'  (!mpl(iy»'v^  ni.iv  rifi'.l 
nmrt'  or  miiv  ncfd  Icii  th.in  ^4  hmir^  fur 
Ih^-ir  rirt-a  of  »pH'<  irtlirrtlion   Spf(  i.ilizfit 
frnploypHfi  iir»«  hy  ili-fmitum  mitivuiunls 
«()♦•(  iiiliz»?(J  m  their  dr»»a  of  pxprrtise  .mil 
nhoiilil  only  r««jiiirp  whMlPVPr  level  (jf 
triiininx  n  net  esudry  to  mdintmn  thi-ir 
level  of  I  ompeteni  y   (iSHA  (  oiisi(lei~>i 
the  other  (hanxeii  mtiiie  to  the  iMnxioiye 
of  thm  prtrHgrHph  to  be  eilitortdl 

lii  parnHrrtph  |i))|Hl  of  the  fiiLil  nile 
OSHA  midreHied  the  IraminK 
renuirementg  for  employees  nho  will  be 
reHpomlmK  to  hrtzartiou*  miiteriitls 
im-.iilent»  In  prtmxruph  jtjllrt)  (i).  (ii). 
(ill),  (ind(iv)  OSH.A  h.is  provided  tiered 
tniinm)(  cnleriii  for  thime  employee* 
who  ni<iv  be  desixnuled  hs  mt'iribers  of 
dn  enuTyeni  y  responue  Ie<im   The 
various  levels  of  response  and  the 
required  comp«>tenry  levels  are  bused 
upon  re( Denized  levels  of  rf  sponnft 
l)einn  dis(  ussed  in  the  h    'ardoiis 
nirtlenals  response  industry  as 
r«<Jommended  in  several  of  the 
comment*  made  during  this  rulenuikinx 
To  illustrate  OSHA  •  tier»'d  approai  h 
to  tniininjj.  the  following  scenario 
descnties  a  possible  emeryeni  y 
rpsp<mse  call 

A  state  troop«r  is  on  ruutine  patrol 
alunx  ■  highway  passing  through  a 
resiiieiitial  and  light  Industrial  area  of  a 
l.irge  metropolitan  ( ify   Ahead  in  his 
path  of  travel,  the  trooper  notu.es  a 
multl  vehu  le  accident  involving  a  large 
overtume<l  tank  truck.  Immediately  the 
Irtwper  uses  his  radio  to  contar  t  his 
dispati  her  to  report  the  accident   After 
letting  the  dispatc  her  know  the  lo(  ation 
and  typ«  of  accident,  the  trooper  pld(  es 
his  vehicle  across  the  travel  lanes  of  the 
highway  appronching  the  accident  site 
to  stop  traffic  While  he  is  doing  this  the 
dispatcher  is  alerting  the  fire  and  rescue 
companies  in  the  immediate  area  and 
dispatching  an  established  number  uf 
fire  and  rf?scue  vehicles.  The  tnwiper 
then  surveys  the  accident  scene  from  his 
vehicle  trying  to  identify  the  type  uf 
cargo  on  the  overturned  truck   S«»eing 
three  different  U  S  DOT  placards  on  the 
vehicle  the  trooper  makes  note  of  the 
four  digit  numbers  and  checks  his  DOT 
Kmergenc  y  Response  (aiide  for  a 
summary  of  actions  to  be  taken  for  the 
chemu  als  identified  on  the  plai  ards 
After  detemuning  his  next  on  site 
resptuisibility,  he  recontacts  his 
dispatcher  with  the  addition.il 
Information  and  secures  the  scene  He 
stays  away  from  the  immediate  accident 
site  and  does  not  become  involved  In 
rescue  or  site  mitigation. 


While  the  tnwp^r  has  been  secunng 
the  s(  ene,  the  fir^  and  rescue  units 
dispatched  after  his  first  radio  rail  h<»gin 
to  arnvf  on  the  scene  with  the 
additional  information  from  the 
trooper  s  second  call   The  ofHcer  in- 
I  harye  (OK!)  of  the  firf'/rescue  response 
stops  his  vehu  IfS  in  a  safe  lo<,ation  and 
I  oniacts  the  state  trooper  After 
determining  the  type  of  accident  <ind 
vehu  les  involved,  the  OIC  takes  rontH)! 
of  the  s(  ene  and  direc  ts  his  crews  to 
take  a  predetermined  defensive  action 
in  controlling  a  leak  that  has  begun  on 
the  tanker.  The  OK]  then  contacts  the 
dispatcher  and  reports  his  assessment  of 
the  ai.cident  sc  ene  incJiiding  the  facjt 
thai  the  tanker  is  now  leaking  He 
reniiesls  the  dispatcher  to  send  him  the 
(  losest  hazardous  materials  response 
team  He  also  asks  for  representatives 
from  the  shipper  of  the  lic|iiid  and  the 
liquid  s  manufacturer 

In  the  meantime,  firefighters  have 
established  a  penmeter  defense  of  the 
ai-.ciiient  scene  using  fire  hose  lines  and 
proper  personal  protective  equipment. 
They  begin  to  evacuate  sumsunding 
homes  and  businesses  as  indicated  in 
the  Fjnergency  Response  Guide  in  case 
the  leaking  tanker  should  explode.  They 
construct  dikes  and  diversion  pits  to 
contain  water  and  chemical  run-off  from 
the  fire  hose  lines.  Rescue  personnel. 
Inc  luding  iimergency  medical 
tei.hniclans,  have  made  a  preliminary 
assessment  of  the  accident  scene  and 
have  determined  whether  any 
individuals  in  the  spill  area  are  trapped 
in  their  vehicles  or  need  immediate 
assistance  They  report  their 
observations  to  the  OIC. 

A  dec  ision  is  made  by  the  OIC,  based 
upon  the  reports  of  the  police  officer,  the 
emergency  response  crew,  and  the  data 
on  the  IXJT  placards,  that  no  rescue 
attempts  ran  be  made  safely  until  such 
time  as  the  leaking  liquid  is  positively 
identified  and  controlled  by  the 
HAZMAT  team.  The  pmper  local 
authorities  are  notified  under  the 
requirements  of  SARA  Title  111. 

As  firefighters  continue  to  provide 
defensive  protection  of  the  scene  and  as 
emeryenc  y  medical  tec;hnician8 
establish  a  triage  area  for  the  treatment 
of  injured  passengers,  the  HAZMAT 
team  arrives  and  begins  to  take  control 
of  the  accident  scene  Hazardous 
materials  technicians  and  specialists 
assess  the  scene  and  plan  their  attack 
on  the  leaking  tanker 

After  equiping  themselves  properly, 
the  HAZNiAT  team  makes  a  Hnal.  pre- 
attack  evaluation  of  the  scene,  including 
a  scan  of  the  area  with  appropriate 
monitoring  equipment,  and  reports  its 
findings  to  the  fire  and  rescue  personnel. 


Based  upon  the  results  of  the  preattat  k 
evaluation  and  a  determination  by 
HAZMAT  team  members  using 
monitoring  equipment  that  the  spill  area 
IS  non  hazardous,  rescue  personnel  now 
enter  the  area  of  the  accident  to  provide 
emergency  medical  treatment  to  injured 
passengers  and  to  extncate  those 
passengers  who  may  have  been  trapped 
In  their  vehicles  The  HAZMAT  team 
proceeds  to  the  point  of  release  and 
secures  the  leak 

After  all  the  m|ured  have  been  cart-d 
for  and  after  the  leak  has  been  stopped, 
the  firefighters  and  HAZMAT  team 
l»egin  to  clean-up  the  accident  scene  in 
accordance  with  pre-planned 
procedures. 

All  four  levels  of  hazardous  materials 
response  have  played  a  role  in  this 
scenario.  The  state  trooper,  the  first  on 
the  scene,  is  the  first  responder 
awareness  level.  The  first  responding 
fire  and  rescue  companies  who  provided 
the  defensive  attack  are  the  first 
responder  operations  level.  The 
responding  HAZMAT  team  had  both 
hazardous  matenals  technicians  and 
hazardous  materials  specialists.  In  this 
scenario  the  state  trooper  would  have  to 
have  a  sufficient  amount  of  training,  the 
first  responding  fire/rescue  companies 
would  need  eight  hours  of  training,  and 
the  HAZMAT  team  would  need  24  hours 
of  training.  The  tiered  training  schedule 
18  based  upon  the  duties  and 
responsibilities  of  the  individuals 
involved  in  the  vanoua  levels  of 
response  illustrated  in  the  scenario. 

In  paragraph  [q]{7)  of  the  final  rule 
OSHA  is  addressing  the  competency  of 
the  trainers  who  will  be  providing  the 
training  necessary  for  those  employees 
rcsponciing  to  hazardous  matenals 
incidents.  As  discussed  before,  several 
commenters  were  concerned  that 
OSHA's  proposal  for  the  qualifications 
of  trainers  was  too  weak. 

In  paragraph  (q)(8)  of  the  final  rule 
OSHA  is  adclressing  refresher  training 
for  those  employees  who  have  been 
trained  in  acxordance  with  paragraph 
(q)(6).  In  paragraph  (l)(3)(i)(A)  of  the 
proposal  OSHA  addressed  the  training 
of  employees  who  perform  emergency 
response  at  non-hazardous  waste  clean- 
up sites.  OSHA  is  using  this  proposed 
language  in  paragraphs  (q)(8)(i)  and 
(q)(8)(ii]  because  the  language  of  the 
proposal  was  intended  to  cover  the  type 
of  emergency  response  now  regulatctd 
by  paragraph  (q). 

In  paragraph  (q)(9)  of  the  final  rule 
OSHA  is  using  the  language  of 
paragraph  (l)(4)(ii)  of  the  proposal  with 
some  editorial  change.  The  basic 
requirement  that  employees  who  are 
members  of  an  organized  or  designated 


HAZMAT  team  and  hazardous 
materials  specialists  receive  a  baseline 
physical  examination  in  accordance 
with  paragraph  (f)  of  this  section 
remains  the  same  as  proposed. 

In  paragraph  (q)(10)  of  the  final  rule 
OSHA  is  using  the  proposed  language  of 
paragraph  (l)(4)(iii). 

In  paragraph  (q)(ll)  of  the  final  rule 
OSHA  IS  using  the  exact  language  as 
proposed  in  paragraph  (1)(5).  In 
paragraph  (]){5)  OSHA  regulated  post- 
emergency  clean-up  and  the  language 
used  in  that  paragraph  has  caused  some 
confusion.  Rather  than  change  the  basic 
requirement,  OSHA  is  offering  the 
following  clarification  of  the  intent  of 
paragraph  (q)(ll): 

Post-emergency  response  can  be 
performed  by  two  basic  groups  of 
employees:  employees  of  the  site,  or 
employees  from  off  of  the  site.  Post- 
emergency  clean-up  begins  when  the 
individual  in  charge  of  the  initial 
emergency  response  declares  the  site  to 
be  under  control  and  ready  for  clean-up. 
For  the  purposes  of  this  rule,  paragraph 
(q)(ll)  will  apply  to  those  employees 
who  eome  from  other  employers  located 
off-of-the-site  to  perform  post- 
emergency  clean-up.  Employees  of  the 
employer  at  the  site  where  the  release 
occurred,  and  who  perfonn  post- 
emergency  clean-up,  are  considered. 
under  this  rule,  to  be  part  of  the  initial 
emergency  response  and  not  subiect  to 
paragraph  (q)(ll).  The  reason  for  this 
distinction  is  that  employees  at  the  site 
are  more  familiar  with  the  types  of 
emergencies  that  may  occur  and  the 
types  of  clean-up  operations  that  may 
have  to  take  place.  The  more  hacardous 
exposure  to  employees  occurs  when 
outside  contractors  or  other  off-^sile 
employees  are  brought  into  a  strange 
environment  and  are  expected  to  clean- 
up the  residue  from  a  release.  With  this 
clarification.  OSHA  concludes  that  no 
change  to  the  proposed  language  is 
necessary. 

III.  Summary  of  the  Preliminary 
Regulatory  Impact  and  Regulatory 
FlexibUity  Analysis  and  Environmental 
Impact  Assessment 

Introduction 

Executive  Order  12291  {48  FR  13197, 
February  19, 1981)  requires  that  a 
regulatory  impact  analysis  be  conducted 
for  any  rule  having  major  economic 
consequences  for  the  national  economy, 
individual  industries,  geographical 
regions,  or  levels  of  government.  In 
addition,  the  Regulatory  Flexibility  Act 
of  1980  (Pub.  L  96-353.  94  Stat.  1164  (5 
U.S.C.  601  et  seq.))  requires  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  to  determine 


whether  a  regulation  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321,  et  sag.) 
requires  the  agency  to  assess  the 
environmental  consequences  of 
regulatory  actions. 

In  order  to  comply  with  these 
requirements.  OSHA  has  prepared  a 
Regulatory  Impact  and  Regulatory 
Flexibility  Analysis  (RIA)  for  the 
hazardous  waste  operations  and 
emergency  response  standard.  This 
analysis  includes  a  profile  of  the 
industries  that  will  be  affected,  the 
estimated  number  of  employees  who  are 
at  risk  from  occupational  exposures  to 
hazardous  wastes,  technological 
feasibility,  costs,  benefits,  and  an 
overall  economic  impact  of  the 
standard.  The  RIA  is  available  in  the 
OSHA  Docket  Office. 

Data  Sources 

The  primary  sources  of  information 
used  for  this  analysis  are:  an  April  1987 
report  by  the  Eastern  Research  Croup 
(ERG)  entitled.  "Preparation  of  Data  To 
Support  a  Regulatory  Analysis  and 
Environmental  Assessment  of  the 
Proposed  Standard  for  Working  at 
Hazardous  Waste  Sites;"  and  the 
comments  supplied  in  response  to  the 
Notice  of  Proposed  Rulemaking,  the 
comments  made  during  the  public 
hearings,  and  the  post-hearing 
comments  and  submissions.  The 
information  contained  in  the  ERG  report 
was  gathered  from  the  Environmental 
Protection  Agency  sources,  industry 
sources,  experts  in  the  area  of 
hazardous  waste  management  etc. 
Consequently,  OSHA  believes  that  it 
has  given  due  notice  to  all  responsive 
parties  and  that  the  data  used  are  the 
best  available  data  for  this  final 
Regulatory  Impact  Analysis  (RIA). 

Industry  Profile 

The  standard  will  affect  about  20,000 
uncontrolled  hazardous  waste  sites, 
about  4.000  hazardous  waste  operations 
conducted  imder  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
of  1976.  about  13.600  spills  of  hazardous 
materials  that  occur  annually  outside  a 
fixed  facility,  and  about  ll.OOO  spills  of 
hazardous  material  that  occur  annually 
inside  a  fixed  facility.  The  firms  that  will 
be  affected  by  this  standard  are  as 
follows:  about  100  contractors  that 
perfonn  hazardous  waste  site  clean-ups. 
about  50  engineering  or  technical 
services  firms  that  perform  hazardous 
waste  preliminary  assessments  or  site 
investigations  and  remedial 
investigations  or  feasibility  studies  for 
hazardous  waste  site  cleanups,  about 


300  RCR-^-regulated  commercial 
treatment,  storage  and  disposal 
facilities;  about  3.700  RCRA-regulaled 
facilities  that  are  operated  by  a 
hazardous  waste  generator  about  19.000 
state  and  local  police  departments, 
about  28.000  fire  departments;  about  750 
private  hazardous  materials  (HAZMAT) 
response  teams;  and  about  22.000 
manufactures  that  use  in-hours 
personnel  to  respond  to  emergency 
spills  of  hazardous  materials  within  the 
facility. 

Population  at  Risk 

As  many  as  1.758  million  employees, 
police  officers,  and  firefighters  may  be 
at  risk  from  exposure  to  hazardous 
waste  or  to  hazardous  materials  during 
an  emergency  response  to  a  hazardous 
material  spill.  Of  these  employees,  about 
14,000  work  at  uncontrolled  hazardous 
waste  site  cleanups.  52.700  at  RCRA- 
regulated  facihties,  563.200  aire  police 
officers.  944,500  are  fuvfighters,  7,500 
are  private  HAZMAT  members,  and 
176.000  are  members  of  industrial  fire 
brigades  that  provide  in-plant 
emergency  responses  to  hazardous 
material  spills.  Most  of  these  employees, 
however,  do  not  work  fulltiroe  around 
hazardous  waste.  In  fact  most  police 
officers  will  not  face  a  hazardous 
material  emergency  response  and  most 
fire  fighters  and  industrial  fire  brigade 
persormel.  who  are  at  risk,  are  armually 
exposed  to  hazardous  materials  for  only 
a  few  hours. 

Feasibility 

The  standard  does  not  require  the  use 
of  any  large-scale  capital  equipment  tiiat 
is  not  currendy  used  in  normal  work 
operations.  In  addition,  each  provision 
requires  equipment  and  work  practices 
that  are  currently  available.  Thus, 
OSHA  has  determined  that  the  standard 
is  technologically  feasible. 

Benefits 

This  standard  will  protect  1.757 
milhon  employees  and  firefighters  from 
health  and  safety  hazards  caused  by 
their  exposure  to  hazardous  wastes.  The 
benefits  of  this  standard  are  quantified 
in  Chapter  3  of  the  Final  Regulatory 
Analysis  (FRA).  The  FRA  indicates  that 
this  standard  will  prevent  20  cancer 
deaths  per  year  and  from  6  to  20  deaths 
per  year  from  cardiovascular, 
neurological,  renal  and  liver  disorders 
The  standard  will  also  prevent  1.925 
injuries  per  year  involving  18,700  lost 
work  days.  The  FRA  also  estimates  that 
6  fatalities  that  are  not  illness  related 
will  be  prevented.  This  last  figure  is 
likely  to  be  an  underestimate  Individual 
incidents  which  are  discussed  in 
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Chapter  ^  nnd  whii  h  m.iy  have  heen 
prevpntcil  by  following  the  staniliird 
h<ivp  ^omplimps  lp<i  to  mort*  than  6 
de.iihH   .M»n   th«?  VR.\  does  not  take  into 
acniiint  the  bonefits  to  the  surroundinx. 
iioii  worker  rommunity  derived  from  the 
better  httndinK  of  hdzardous  wnste  and 
r»merxf»nry  response  incidents  by  the 
nior»'  i|iiiihfi»»<t.  prf>p«Tlv  trained  and 
ft|uip«'d  respon.HP  tfums  that  are  likfly 
to  ri'siill  fn)m  romplinnce  with  this 
stdndard 

Chapter  3  of  the  FRA  also  pr»,'8ents 
risk  nitps  For  example,  the  17  exceHS 
cane  er  deaths  per  MX*)  exposed 
htizardoui  waste  workers  for  an 
(X  (  up'itional  lifetime  of  exposures  is 
likfly  to  be  reduced  by  75  per  cent. 

USMA  conciudfls  therefore,  that  this 
atandtard  will  sut>atantialiy  reduc«  tti« 
significanl  risk  of  material  impairment 
of  health  which  results  from  exposure  to 
haziirdous  waste  cither  at  hazardous 
waste  operatMiu  or  from  emerftency 
response. 

tfowever.  section  126  of  SARA  gives 
OSflA  clear  statutory  directions  to  issue 
this  standard  and  is  reasonably  explicit 
about  what  type  of  provisions  should  be 
included.  S«ctiun  126  is  also  a  free 
glanding  prtivision  and  not  an 
unurndment  to  the  OSH  Act. 
Accordingly,  it  evidences  a  legislative 
intent  to  issue  these  regulations  without 
the  speciHc  n*;ed  to  quantify  benefits 
and  reach  significant  risk  concJosiuns. 

Cottt  of  Complicwif 

OSHA  used  current  work  practices  as 
its  baseline  for  estimating  the  cost  of  full 
compliance  with  the  standard.  This 
estimated  cost  does  not  include  any  cost 
that  IS  currently  being  incurred  by 
employers  as  part  of  their  work 
practices  because  those  work  practices, 
and  therefore  tho«e  costs,  would 
continue  whether  or  not  the  Hnal 
standard  were  promulgated. 

OSHA  estimated  that  the  tola! 
annualized  incremental  cost  of  full 
compliance  with  the  stantlard  will  b« 
about  1153  422  million,  of  which  $27  986 
million  will  be  spent  by  contractors  on 
government  mandated  cleanups  of 
uncontrolled  hazardous  waste  sites. 
$18  372  million  will  be  spent  by  RCllA 
regulated  facility  cleanups  and 
operations  117  332  million  will  be  spent 
by  police  departments,  $50,553  million 
will  be  spent  by  Tire  departments.  $4  22fl 
million  will  be  spent  by  private 
HAZMAT  teams,  and  IM.l"^  million 
will  be  spent  by  industrial  fire  brigades. 
The  provision  with  the  largest  annual 
( ost  of  compliance  is  the  employee 
training  pnivision  |$H2  i^S  million), 
followed  by  the  medical  surveillance 
provision  (fit  2*n  million),  the  use  of 
escape  nelf  rnntmtied  breathing 


apparatus  ($9  507  million),  and  the 
written  plan  to  minimize  employee 
exposure  to  hazardous  materials  during 
postemergency  cleanups  of  hazardous 
m.iten.ils  spills  ($8,381  million). 

Eranonuc  Impacts 

Most  of  the  incremental  cost  of 
compliance  will  be  paid  by  the 
government  or  the  private  Tirm 
responsible  for  the  hazardous  waste 
cleanup  OSHA  calculated  that  it  is 
economically  feasible  for  every  affected 
industry  or  group  to  comply  with  the 
standard.  There  may  be  an  impact  upon 
some  labor  markets  as  a  consequence  of 
the  provision  that  only  sufficiently 
experieni*  employees,  or  employees 
certified  to  have  received  the  necessary 
training  at  an  appropriate  training 
facility,  will  be  allowed  to  work  on 
hazardous  waste  sites.  This  provision 
will  effectively  curtail  the  current 
practice  of  using  local  subcontractors  to 
provide  short-term  employees  for 
hazardous  waste  site  cleanups  and  limit 
the  number  of  employees  eligible  to 
work  at  hazardous  waste  sites.  This  in 
turn,  may  increase  future  wage  rates 
and  the  cost  of  hazardous  waste  site 
cleanups. 

Rp^ulatory  Flexibility  Analysis 

Pursuant  to  the  Regaiatory  Flexibility 
Act  of  1960.  the  Assistant  Secretary  has 
assessed  the  expected  impacts  of  the 
standard  on  small  entities.  Based  on  the 
available  information,  OSHA 
determined  ttiat  the  standard  may  have 
some  impact  upon  some  small  entities. 
The  cost  of  sdequately  training  an 
employee  off-site  prior  to  woriiing  at  a 
hazardous  waste  site  cleanup  will 
substantislly  reduce  the  use  of 
subcontractor  labor  on  a  one-time  basis. 
Thus,  some  local  su boon tre dors  face  a 
potential  reduction  In  hazardous  waste 
site  cleanup  work.  The  majonty  of  this 
subcontracted  work  will  probably  be 
performed  by  those  subcontractors  who 
( oncentrafe  upon  this  type  of  worii. 
Subcontractors  who  have  performed 
cleanup  worii  but  who  do  not  elect  to 
train  employees  needed  to  qualify  for 
future  worit  will  probably  be  excluded 
from  working  in  this  market. 

In  addition,  there  could  be  an 
economic  impact  upon  some  small  local 
fire  departments  depending  upon  the 
amount  of  financial  resources  available 
to  them  for  additional  training  With  the 
attowance  fur  different  amounts  of 
trail  ing  hours  depending  upon  the 
expected  extent  of  involvement  with 
hazardous  mnterials  spdls,  OSHA 
believes  that  this  economic  impact  will 
not  significantly  affect  a  substantive 
number  of  local  fire  departments. 


Environmental  Impact  Assessment^ 
Finding  of  No  Significant  Impact 

OSHA  reviewed  the  final  standard 
and  concluded  that  no  signincant 
environmental  impacts  are  likely  to 
result  from  its  promulgation.  In  OSHA's 
December  19.  1986,  interim  final  rule  for 
the  protection  of  workers  engaged  in 
hazardous  waste  and  emergency 
response  operations,  information  was 
solicited  from  the  public  on  various 
issues,  including  possible  environmental 
impacts  of  the  regulation.  On  the  basis 
of  the  review  detailed  below,  and  in 
accordance  with  the  requirements  of  the 
National  Fjivironmental  Policy  Act 
(NEPA)  of  1968  (42  U.S.C.  43?1  et  seq.), 
the  Council  on  Environmental  Quality 
(CEQ)  NEPA  regulations  (40  CFR  Part 
1500  et  seq.],  and  the  Department  of 
Labor's  implementing  regulations  for 
NEPA  compliance  (29  CFR  Part  11).  the 
Assistant  Secretary  determliied  that  the 
standard  will  not  have  a  significant 
impact  on  the  external  environment. 

In  most  OSHA  regulatory  actions,  two 
environments  may  be  affected:  (1)  The 
workplace  environment,  and  (2)  the 
general  human  environment  external  to 
the  workplace,  including  impacts  on  air 
and  water  pollution,  solid  waste,  and 
energy  and  land  use.  The  hazardous 
waste  standard,  however,  is  unique  in 
that  it  focuses  on  the  external 
environment  because  during  these 
operations,  the  workplace  and  the 
external  environment  are  usually  one 
and  the  same.  The  standard  is  also 
unusual  in  that  it  is  the  Tirst  regulation 
since  the  passage  of  the  Oocupabonal 
Safety  and  Health  Act  of  1970  (the  Act) 
to  be  mandated  spedficaUy  by  Congress 
under  section  128  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA).  As  indicated  in  the  earlier 
sections  of  this  Notice,  the  provisions  of 
section  126  detail  those  protections  that 
OSHA  must  include  for  workers  at 
hazardous  waste  and  emergency 
response  operations.  For  example, 
section  128  requires  that  provisions  for 
site  analysis,  training,  and  medical 
surveillance,  among  others,  be  included 
in  the  standard.  In  addition,  there  is  a 
wide  range  of  OSHA.  EPA.  and  other 
standards  that  already  apply  to  some 
activities  that  occur  at  hazardous  waste 
sites  and  duruig  emergency  response 
operations.  For  example,  there  are 
existing  OSHA  standards  that  cover 
construction  activities,  onsite  machinery 
and  equipment,  selection  and  use  of 
personal  protective  equipment,  handling 
of  toxic  and  explosive  materials,  and 
general  environmental  and  safety  issues 
such  as  walking-working  surfaces,  noise. 
and  illumination.  Moreover,  the  final 


standard,  in  many  instances,  either 
reflects  OSHA  regulations,  procedures 
adopted  by  other  federal  agencies  (e.g. . 
EPA),  or  practices  that  are  commonly 
used  by  those  knowledgeable  in 
hazardous  waste  and  emergency 
response  operations.  To  the  extent  that 
existing  standards,  rules,  or  standard 
operating  procedures  are  incorporated 
into  this  rule,  no  significant  change  in 
the  environment  is  anticipated. 

Potential  Positive  Environmental  Effects 

W^ile  OSHA  does  not  anticipate  any 
significant  environmental  effects  as  a 
result  of  this  standard,  there  is  a 
potential  for  some  beneficial  impacts.  In 
general,  as  the  work  practices  and 
procedures  requirements  of  the  standard 
reduce  the  incidence  of  employee  injury, 
an  indirect  result  should  be  a  reduction 
in  the  likelihood  of  environmental 
releases  of  hazardous  materials. 
(Virtually  all  provisions  of  the  standard 
can  be  categorized  in  this  manner, 
because  once  they  are  implemented, 
they  wiU  have  a  positive  influence  on 
worker  safety.)  As  these  requirements 
also  provide  guidance  for  routine 
reactions  to  situations  encountered  in 
emergencies,  they  may  help  to  reduce 
the  severity  of  such  emergencies. 
Additional  potentially  positive  impacts 
might  be  categorized  as  follows:  (1) 
Direct  benefits  assoeiated  with  reduced 
incidences  in.  or  the  severity  of.  the 
release  of  hazardous  materials,  and  (2) 
indirect  benefits  associated  with  the 
improved  flow  of  information  and 
increased  worker  awareness  ef 
hazardous  materials  or  with  improved 
worker  preparedness  (either  for  normal 
site  operations  or  for  unexpected 
accidents).  The  following  discussion 
highlights  those  provisions  with 
potenbally  beneficial  environmental 
effects. 

Monitoring  (h).  The  requirements  of 
this  provision  will  increase  the  amount 
of  monitoring  for  airborne  hazardous 
substances  at  uncontrolled  hazardous 
waste  sites.  In  some  cases,  hazardous 
materials  will  be  detected,  and  steps 
will  be  taken  to  more  quickly  control  the 
release  to  the  atmosphere,  thereby 
providing  an  environmental  benefit. 

Handling  drums  and  containers  (j).  A 
number  of  specific  requirements  of  this 
paragraph  will  result  in  potentially 
positive  environmental  impacts. 
Relevant  subsections  include:  Inspecting 
drums  and  containers;  making  salvage 
drums  or  absorbents  available:  initiating 
a  spill  containment  program:  emptying 
unsound  drums  and  containers: 
requiring  ground  penetrating  radar,  and 
decontaminating  equipment  These  are 
discussed  briefly  in  the  following 
sections. 


Inspection  of  drums/containers  before 
moving  lj)(l)(iii).  This  section  requires 
that  drums  and  containers  be  inspected 
for  their  integrity  prior  to  handling  and 
moving.  Under  current  practices  at 
hazardous  waste  cleanup  sites,  drums 
and  containers  are  often  handled  with 
mechanized  equipment  (e.g.,  a  barrel 
grapple  on  a  backhoe  arm]  before  being 
inspected,  if  unsound  drums  rupture  or 
leak,  any  solid  contaminated  by  the 
rupture  or  leak  is  removed  for  disposal 
upon  completion  of  drum  handling 
operations.  This  provision  will,  through 
worker  awareness,  increase  the 
probability  of  averting  ruptures  and 
leakage.  In  addition,  any  hazardous 
materials  in  containers  that  cannot  be 
moved  without  rupturing  will  have  to  be 
transferred  to  safe  containers  (as 
required  in  paragraph  {j)(l)(ix)).  with 
obvious  positive  environmental  effect 
These  procedures  will  reduce  the 
volume  of  contaminated  soil  requiring 
disposal  and  will  also  lower  the 
possibility  that  leachate  or  rtmoff  will 
carry  contaminants  offsite.  This 
requirement  does  not  have  an  impact  on 
emergency  response  actions  because  the 
routines  outlined  are  already  standard 
procedure. 

Availability  of  salvage  drums/ 
absorbents  UMiHvii)-  Thi«  provision 
specifies  that  salvage  drums  or 
containers  as  well  as  suitable  amounts 
of  proper  absorbent  be  kept  available 
for  use  in  areas  where  s^s,  leaks,  or 
ruptures  might  occur.  This  requirement 
will  result  in  increased  availability  of 
salvage  drums  and  spill  absorbents  at 
uncontrolled  hazardous  waste  sites  and 
in  emergency  response  situations  where 
spills  are  imminent  thereby  reducing  the 
environmental  consequences  related  to 
spills  of  hazardous  materials.  In  those 
instances  where  salvage  drums/ 
absorbents  would  have  been  inadequate 
without  this  requirement  there  is  a 
potential  benefit  to  the  environment 

Implement  a  spill  containment 
program  (j){l)(viii).  The  purpose  of  this 
provision  is  to  develop  a  program  to  be 
implemented,  in  the  event  of  a  major 
spill,  that  would  contain  and  isolate 
hazardous  materials  being  transferred 
into  containers  and  drums.  To  the  extent 
that  this  program  is  implemented,  there 
will  be  a  potential  for  reducing  the 
negative  environmental  effects  that 
occur  as  a  result  of  spills,  leakage,  etc. 
This  requirement  will  reduce  the 
environmental  impact  of  potential  spills 
at  cleanup  sites. 

Empty  unsound  drum/containers 
(jJ(V(ixJ.  Unsound  containers  often 
rupture  during  handling  operations.  This 
provision  requires  that  drums  and 
containers  that  cannot  be  moved 


without  spillage,  leakage,  or  rupture  be 
emptied  into  a  sound  container  This 
requirement  will  reduce  the  incidence  of 
drum  and  container  rupture  and  will 
provide  concomitant  environmental 
benefits. 

Use  of  a  ground  penetrating  system  to 
estimate  depth  and  location  of 
containers  (j)(l)(x).  At  present,  when 
preliminary  investigations  at  hazardous 
waste  sites  indicate  that  buried  drums 
or  containers  may  be  present  ground 
penetrating  systems  are  frequently  used 
to  determine  the  depth  and  location  of 
the  drums.  T^  requirements  of  this 
provision  will  very  likely  cause  an 
increase  in  the  use  of  these  systems, 
thereby  reducing  the  number  of 
instances  in  which  buried  containers 
would  go  imdetected  or  where 
imdetected  containers  would  be 
accidentally  ruptured  during  excavation 
activities.  Uliere  it  applies,  the 
requirement  will  help  prevent  accidental 
ruptures  and  spills,  improve  the 
thoroughness  of  remedial  actions,  and 
benefit  the  site  environment 

Develop  Decontamination  Procedures 
(k).  The  reqtiirement  to  clean  and 
decontaminate  equipment  persormeL 
and  personal  protective  equipment  will 
prevent  the  mi^aticm  of  hazardous 
substances  offsite.  thereby  benefitting 
the  surrounding  envirotunent.  It  will  also 
eliminate  or  minimize  the  contamination 
of  personnel.  Decontamination  is 
already  standard  practice  at  most 
cleanup  sites. 

Inform  Contractors  of  Existing 
Hazards  fbjflffiv).  Under  this  pro\'isioa 
contractors  are  to  be  informed  of  any 
"fire,  explosion,  health  or  other  safety 
hazards"  that  are  present  By  ensuring 
that  contractors  know  the  location  and 
nature  of  site  hazards,  this  requirement 
will  reduce  the  possibility  that 
contractor  activities  will  result  in 
inad\  e.'"tenl  releases  or  spills  of 
hazardous  materials. 

Gather  Infomtotion  Before  Site  Entry 
(cJ(-4J.  Among  the  various  requirements 
for  site  evaluation  are  those  for 
information  to  be  gathered  regarduag  the 
(a)  pathways  for  hazardous  .substance 
dispersion,  and  (b)  status  and  capability 
of  emergency  response  teams.  These 
procedural  requirements  will  result  in  an 
increased  abihty  to  predict  and  prevent 
movement  offsite  of  hazardous 
materials,  will  mitigate  emergency 
situations  quickly  and  effectively,  and 
will  reduce  the  possibility  or  severity  of 
contaminant  release.  As  the 
requirements  of  the  section  mirror 
current  practices,  compliance  will  be 
accomplished  with  little  difTiculty. 

Provide  Worker  Training  (e).  The 
training  requirement  will  assure  that  site 
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rti  livitiHH  will  Im-  larriKi  out  bv  nii«lifi»"(i 
P'TSiinn*"!    with  Ihr  kriowl»>dKP  mu) 
uhility  III  fulfill  their  }<tb  funrtion*  m  n 
srtff  ami  r»"<ip»)naihl«"  m»innfr   To  thf 
cxit'iil  that  thi«  (M  cum   lher»«  will  \»-  « 
pu'ciituil  h»'ii('fil  Id  thi"  >•!''.  iriiiinictil  (in 
f-nwrvpni  y  response  iitualKiii*   Niniil«r 
hiTi.-f.i«  .li  i.ni«'  fnmi  •"rrnrxenc  \ 
rt-HponiM*  irHiniriK  nnd  Rt'RA  rt-nul.ileii 
frttility  emplnyiw  tmminx  |  For  exampi** 
worker  trmninx  will  rpsult  m  a  tTVir*- 
I  .iri'ful  handhnx  "f  matRnai* 
11^  1  iimpanu'ii  tiy  a  rfilu*  ttun  in  !hf 
poUMiiirtl  for  madvprtrnl  ipiUn,  impnipt-r 
d!!ip(i*»»l,  (»li.    In  erTmr){«'n<  y  mtiialinni 
this  trHining  will  ansiirp  a  morf  efri(;i«»nt 
anil  i-|!.'(  tivi»  ( Ifanup  of  hrtzardou* 
mil  I IV    I's  or  a  .)  m  kcr  rv  •poii»«»  In  avert 
furthrr  ha/uril'iiiji  ni.ili'rial  r»'l«'.i»«-<i 

InforniattcnaJ  f'n  •finiin.f  / ;  I    I  hese 
prnvmon*  in<:lu<it<  r»H)iiirwrTu-n!s  for  a 
site  «.iffty  aiuJ  hw.ilth  plan,  pri*  entry 
hriiliu^M    ijiitl  «.Ie  ;iiH(»'i  lions    1  h»'se 
re<jiiiri'ni»*ti'»  wul  iiiil  liirrt  tlv  alfi-i  t  Ihti 
e\iitiiiK  I'liviiiiiiinent.  iheif  purpotm  ih  to 
pnivule  workers  with  lt»«!  information 
ru'i  tsHary  In  carry  out  their  ai-tivitie* 
»affly   lo  the  extent  that  thi*  rxxurs 
there  will  \w  a  potenlial  benefi'  to  the 
env  ironmetil   For  fKampUv 
implenuMiIiii^j  i.oinprehen.Hi^ ••  »iie  plans 
will  ri'ilun'  the  iiu  iiieiK-f  of  an  ideiil 
releaMt*  of  hazarrlouj  niatenals 
Similarly,  requininj  pre  entry  brieruiH.H 
will  rtfilui  e  the  likelihood  of  enipioy  wst 
uiiknowinnly  etn  ounleriiiK  (.oiil.iniinrtnlii 
or  .illowing  iheir  inipnip*r  rvlease  or 

d:sp<>«.il 

F:iuT\fiii  V  iif!.;>'<!i;te  Plan  ll)  and  (rl 
the  develiipnu'iil  and  implcment.itinn  of 
a  n'sponwe  pLin  fur  .m  site  and  off  site 
emeryeni  leu  will  prnviile  for  xre.itiT 
worker  prep.irediie^n    In  emenjeiK  irs 
worker^  will  be  iible  lo  respond  mort> 
ipiii  kly  and  effei  tively    thun-by 
benefittinx  the  environment. 

Cuteniirtlly  N«^rttive  ImpActt 

III  mime  situiitioim.  there  in  iv  he  « 
poleiiti.il  for  ne»<,itup  effei  Is  on  ihi" 
eiivirontneni  us  a  result  of  the  utiindiin) 
Any  (Milential  nexalive  impai  Is 
however  are  not  exp^<  ted  to  he 
siniiifii  aiil    To  illualrHte  this   nei^Hlive 
iiiipai  U  may  mi  iir  if  th«'re  i.i  an 
iiK  rease  in  the  time  required  to 
implement  »fK*i.ifi(   cleanup  and  spill 
r*>sp<in»«'  aitivittwi.  or  to  implement  srtfe 
work  pr«(  fires  or  prixetlures  n'<|uirf*d 
ti\  ih.e  si  indan)    Any  iiii  h  rffei  t»  are 
likely  to  In-  neyliKibie    howeve--  siix  e 
renp*)ns«"  teams  already  have 
established  op»'riitiny  prix  ediir»-s  similar 
lo  those  m  t  )SHA  •  standard 

Another  potential  negative  inipai  t 
may  rt-sull  fnim  the  rt'ijuiri-ment  that 
salvii^e  drums  and  atisorhenla  Im* 
re.iilily  av.iiLible    This  may  iniT««se  thi* 
number  uf  repa«-ked  Ivaz-iirdous  w^ate 


dnims  am)  the  amount  of  sp<'nt 
disorlx'nt  us^kI.  whirh  <  ould  add  to  the 
-imount  of  material  that  would  require 
safe  dupxisal   Similarly,  the 
ren'iirements  for  implementation  of 
profx'r  decontamination  prrxedures  for 
•lil  equipment.  p4'rson>il  prote«tive  «»'Hr 
.inl  personn»'l  at  haranlous  waste 
frneryem  les.  ( leanup  sifei.  and  RCRA 
si'es  may  result  in  an  increase  in  the 
frequency  an<f  use  of  dei  ontHminafinn 
nwitenals   This,  in  turn   i  nuld  K''nerHte  a 
Uiryer  volume  of  «p«*n'  derontainina'ion 
riuida  which  would  then  re«)uire  proper 
handliiiM  and  disposal  Ayaia.  any  iu<  h 
impai  t  should  he  netili«ible  since 
dc(  ontammation  is  l.ir^elv  standard 
proce<iurf>  for  most  harardous  waste 
ijp«?rHtinn8   A  possible  exi  eption  may  f>e 
dunng  activities  that  take  place  in  the 
early  ttasei  of  site  evaluation  befon- 
cleanup  or  at  spill  response   where 
de<  (iiil.iminalion  prrxedures  are  not  yet 
si.indanli7ed 

1  o  the  extent  that  the  work  prartices 
•ind  pn>ce<iures  are  implemented 
ini  renseiJ  worker  awareneiis  and 
preparedness  will  result  in  a  safer  and 
more  healthful  work  environment,  which 
iTiay  mdirw.tly  k)eneril  the  environment. 
Any  negative  impact!  that  may  cxxur  as 
a  result  of  the  implemfntalKin  of  these 
wori  practice*  or  proceilurt'*  are 
ev[>e<-ted  to  be  n«rxtt>iihle  Baaed  on  this 
assessment  and  the  information 
presented  earlier  in  the  prf»amble 
( )SMA  ronr.iudeii  that  no  aiRnifirjint 
rnv irtinmental  chanjjes  an*  anticipated 
.IS  a  result  of  the  standard 

IV  Intanvatiooal  Trade 

()SH.\  has  evaluated  the  potential 
iiiipaci  that  this  final  standard  would 
have  u[ion  international  trade   ()SHA 
has  delermine<1  that  the  final  standard 
would  have  a  minimal  potential  impart 
u|)on  the  pnres  of  pnidui  ts   so  that 
Ihi-re  v\ould  be  no  effective  change  in 
the  level  of  exported  or  imported 
product* 

V  OMR  Approval  I'nder  th«  PaperworV 
Keductiun  Act 

This  s«'ction  contains  a  rollei  lion  of 
information  pertaining  to  the 
preparation  of  a  written  safety  and 
health  plan  Site  chararteniation  and 
analysis,  site  control,  training,  medical 
siirM'iUani  e   emergency  rontnils.  work 
prat  tices   Itf-^.  momlonng   informattcnal 
progranis,  handling  drums  and 
i.onlriiner*,  d«^;ontamination,  emergs-nry 
response  planning,  and  emergt^ncy 
reaponse  dnil*  OMB  has  reviewed 
these  I  olle<  tions  and  has  approved  them 
under  approval  number  lilft-Ol.JS 


VI.  Public  Rffportinf;  Burd*m 

I'ublic  reporting  burden  for  the 
collection  of  information  identified  in 
parHgraph  IV  above  is  estimated  to 
average  3  7  hours  per  response, 
iiiLluding  the  tune  for  reviewing 
in^truc  tion.  searching  existing  d.ita 
sources,  gathering  and  maintaining  the 
d.ita  needed,  and  completing  and 
reviewing  the  collection  of  infomialiun. 
Send  (  omments  regarding  this  burden 
esiimrt'e  or  any  other  suggestions  for 
reducing  this  burden  to  the  Director 
Directorate  of  Safety  Standards 
(Programs  t)SHA  Room  N-3«15,  U.S. 
Department  of  Liit>or.  Washington.  DC 
2tl21();  and  lo  the  Office  of  Infomulion 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  21)503 

VII.  State  Plan  States 

This  Faderal  Register  document 
amends  an  interim  final  rule  (section 
1910  120.  Tlazardou*  Waste  Operations 
and  Flmergency  Reaponse")  m  Subpart  M 
of  29  CFR  Part  19ia  OSilA*  general 
industry  standards  on  hazardous 
materials  The  25  itate*  with  Iheir  own 
OSIIA  approved  occupational  safety 
and  heiilth  plans  must  develop  a 
( omparabie  standard  applicable  to  both 
the  pnvale  and  public  (state  and  local 
government  employee*)  sector*  within 
SIX  month*  of  the  publication  date  of 
thi*  permanent  final  rule  or  show  OSHA 
why  there  i*  no  need  for  action,  e  g  , 
because  an  existing  state  standard 
covering  this  area  la  already  "at  least  as 
effective"  as  the  new  Federal  standard. 
Ihese  state*  are  Alaska.  Anrona. 
C.ilifornia  (for  state  and  local 
government  employees  only). 
Connei  tirut  (for  state  and  local 
go\emment  employees  only).  Hawaii. 
Indiana.  Iowa,  Kentucky.  Maryland. 
Mn.higan.  Minnesota.  Nevada,  New 
MexM  o.  New  York  (for  state  and  local 
Kovemment  employees  only  ),  North 
(larolina,  Ort*gon,  Puerto  Run,  South 
Carolina.  Tennessee.  Utah,  Vermont. 
Virginia.  Virgin  Islands,  Washington, 
and  Wyoming  After  the  effective  date 
of  this  final  rule,  until  such  time  a.s  a 
sta'e  standard  us  promulgated.  Federnl 
OSHA  will  provide  interim  enforcement 
assistant  e,  a*  appropnate,  in  these 
sta'es 

VIII.  Federal  and  Slate  Coverage  of  the 
Public  Sector  and  Volunteers 

Federal  OSHA  is  speafically 
precluded  by  section  3(5)  of  the 
Occupational  Safety  and  Health  Act 
from  t  ovenng  employees  of  any  Stale  or 
politKal  subdivision  thereof  However 
States  that  elect  to  have  their  own 
occupational  safety  and  health  program 
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under  a  plan  approved  and  monitored 
by  OSHA  under  section  18(b)  of  the  Act 
are  required  to  extend  their  coverage  lo 
these  employees  (see  section  VII  of  this 
preamble  for  a  list  of  these  states).  TTius, 
a  State  hazardous  waste  operations 
standard  that  is  either  identical  to  or  at 
least  as  effective  as  this  Federal  OSHA 
standard  will  apply  to  public  sector  as 
well  as  private  sector  employees  in 
these  States.  Pubhc  sector  employees  in 
Slates  without  State  plans  will  be 
protected  from  exposure  to  hazardous 
waste  under  Title  I,  section  126(0  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
administered  by  the  U.S.  Environmental 
Protection  Agency  (EPA).  This  section 
requires  EPA  to  promulgate,  within  90 
days  of  the  promulgation  date  of  this 
Federal  OSHA  standard,  an  identical 
standard  that  applies  lo  employees  of 
State  and  local  governments  in  each 
State  which  does  not  have  an  OSHA- 
approved  State  plan. 

OSHA's  hazardous  waste  operations 
standard  and  the  identical  or  equivalent 
standards  which  will  be  promulgated  by 
States  with  OSHA-approved  State  plans 
apply  under  certain  circumstances  to 
volunteer  firefighters  and  other 
volunteers  engaged  in  emergency 
response  operations  or  hazardous  waste 
operations  within  the  scope  of  these 
standards  (see  paragraphs  (a)  (1)  and  (2) 
of  this  standard).  In  many  communities, 
fire  and  other  emergency  response 
services  are  provided  by  volunteer 
companies.  In  some  cases,  these 
companies  are  established  as 
independent,  private  sector  entities.  In 
others,  they  are  considered  a  component 
of  State  or  local  government  (see  29  CFR 
1975.5  for  factors  to  consider  in 
determining  whether  or  not  an  entity  is  a 
public  agency).  A  volunteer  working  for 
a  public  or  private  entity  in  a  State  with 
an  OSHA-approved  State  plan  must  be 
considered  an  employee  under  State  law 
in  order  to  be  covered  by  the  State's 
hazardous  waste  operations  and 
emergency  response  standard — for 
example,  because  of  an  employer- 
employee  relationship  or  because  of 
pay,  retirement  benefits,  health 
insurance  coverage,  workers' 
compensation  benefits,  etc.  This 
determination  is  made  by  each  State  as 
part  of  its  standards  promulgation 
process.  In  a  State  without  an  OSHA- 
approved  State  plan,  a  private  entity  fire 
company  with  one  or  more  paid 
employees  would  be  covered  under  this 
Federal  standard  (29  CFR  1975.4). 

IX.  Federalism 

This  final  regulation  has  been 
reviewed  in  accordance  with  Executive 
Order  12612  (52  FR  41685;  October  30, 


1987)  regarding  Federalism.  Executive 
Order  12612  requires  that  agencies,  to 
the  extent  possible,  refrain  from  limiting 
state  policy  options,  consult  with  states 
prior  to  taking  any  actions  that  would 
restrict  state  policy  options,  and  take 
such  actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Executive  Order  provides  for 
preemption  of  state  law  only  if  there  is  a 
clear  Congressional  intent  for  the 
Agency  to  do  so.  Any  such  preemption 
is  to  be  limited  to  the  extent  possible. 
During  the  development  of  this  rule, 
OSHA  has,  to  the  extent  possible, 
refrained  from  limiting  state  policy 
options  by  developing  a  rule  that 
permits  flexibility  on  the  part  of  the 
States  through  the  use  of  performance 
language.  We  have  also  consulted  with 
the  States,  in  particular  those  states 
with  approved  state  OSHA  plaqs,  during 
the  public  hearings  and  comment  period 
called  for  in  the  notice  of  proposed 
rulemaking  for  this  rule.  We  will 
continue  to  work  with  the  States  that 
have  state  occupational  safety  and 
health  plans  approved  under  section  18 
of  the  OSHA  Act  to  encourage  those 
states  to  develop  their  own  policies  to 
achieve  program  objectives  and 
continue  to  work  with  appropriate  state 
officials  as  they  present  their  state 
standards  for  approval. 

This  rulemaking  is  directed  by 
Congress  under  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA).  The  Constihitional 
authority  and  Congressional  intent  for 
Federal  action  in  the  area  of  worker 
protection  standards  for  employees 
engaged  in  hazardous  waste  operations 
is  mandated  clearly  in  section  126  of 
SARA.  Congress  therefore  has  identified 
the  protection  of  employees  engaged  in 
hazardous  waste  operations  and 
emergency  response  as  a  problem  of 
national  scope  through  the  enactment  of 
SARA. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  permits  any 
state  to  develop  its  ovwi  independent 
state  occupational  safety  and  health 
program.  Any  state  may  develop  and 
submit  to  OSHA,  for  approval  and  use.  a 
state  occupational  safety  and  health 
program  that  provides,  among  other 
things,  worker  protection  "at  least  as 
effective  as"  that  protection  provided 
under  the  Federal  program. 

With  respect  to  Section  4  of  Executive 
Order  12612,  Section  18  of  the  OSH  Act 
also  expresses  Congress'  clear  intent  to 
preempt  state  laws  relating  to  issues 
with  respect  to  which  Federal  OSHA 
has  promulgated  occupational  safety  or 
health  standards.  Under  the  OSH  Act,  a 


state  can  avoid  preemption  only  if  it 
submits,  and  obtains  F"ederal  OSHA 
approval  of.  a  plan  for  the  development 
of  such  standards  and  their  enforcement 
as  mentioned  above.  Occupational 
safety  and  health  standards  developed 
by  such  approved  Plan-States  must, 
among  other  things,  be  as  least  as 
effective  in  providing  safe  and  healthful 
employment  and  places  of  employment 
as  the  Federal  standards, 

OSHA  has  used  its  regulatory 
preemption  of  State  law  to  the  minimum 
level  necessary  to  achieve  the  objectives 
of  the  OSH  Act  and  secbon  126  of 
SARA. 

Section  126  of  SARA,  under  paragraph 
(f),  requires  that  the  U.S.  Environmental 
Protection  Agency  (EPA)  provide  those 
state  and  local  government  workers  who 
are  not  covered  by  the  protections  of 
approved  OSHA  state  plans  with 
protection  that  is  identical  to  that 
provided  under  the  Federal  OSHA 
standards.  Non-state  and  local 
government  employees  would  be 
regulated  by  the  Federal  OSHA 
standard.  State  and  local  government 
workers,  employed  in  25  non-OSHA 
state  plan  states,  would  not  normally  be 
covered  by  standards  promulgated 
under  Federal  OSHA  or  approved  state 
OSHA  programs.  OSHA  has  worked 
with  EPA  in  the  development  of  this 
final  rule  to  assure  that  the  protections 
provided  to  all  state  and  local 
government  employees  is  consistent 
with  that  provided  by  the  Federal  OSH-^ 
standard  and  the  OSH  Act.  EPA  as  the 
regulatory  authority  for  the  non-OSH.A 
state  plan  states  will  address  their 
actions  with  respect  to  worker 
protection  policies  that  have  federalism 
implications  in  their  rulemaking. 

This  final  rule  is  written  so  that 
employees  engaged  in  hazardous  waste 
operations  and  related  emergency 
response  operations  in  every  state, 
including  those  state  and  local 
government  employees  in  states 
regulated  by  EPA,  would  be  protected 
by  general,  performance  onented 
standards.  To  the  extent  that  there  are 
state  or  regional  peculiarities  caused  by 
the  types  of  hazardous  waste 
operations,  including  tlie  types  of 
related  emergency  response  provided, 
states  with  occupational  safety  and 
health  plans  approved  by  OSHA  under 
section  18  of  the  OSH  Act  would  be  able 
to  develop  their  own  state  standards  to 
address  any  special  problems.  This 
would  assure  the  compatibihty  of  state 
or  local  emergency  response  plans 
developed  independently  by  state  or 
local  emergency  planning  committees 
under  Title  III  of  SARA  with  Federal 
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v\iirkt'r  priiliv  lini'  it-inii.inls  i.hiui-iI  liy 
OSHA  ,t(hl  KI'A 

And.  un.l.T  ihv  OSH  Ai  1.  if  ti  it.ite 
(li'M'liij)!!  il«  DWii  OSHA  ftppn>vMd  »l<il(" 
primntni.  It  ruuli!  r-i-ike  M(l<)ilii)ntil 
rHt)uir»*menli  in  iis  slanilnnls  Sliiti-* 
Ihrtt  will  b«  ri'\fr»'<l  by  rPKuUlionii 
usui'il  hv  F.PA  u'ulrr  prtrn«r«ph  l^ftlO  of 
SAKA  Will  hf  |iro\iiU'(i  the  s.imt'  option 
Mori'o^tT   'he  ptTfHrniiinre  ii.iturv  of 
lhi»  HimI  rultv  of  rtin!  liy  iturlf.  mHowii  fur 
flfxihility  by  Htiitc*  Hni]  owiut*  or 
o()«Tt4ior^  of  h.i/Hri)(ni«  w.iH't'S  siU'ii  or 
pnividj-rs  of  cmtTXtTK  y  rf><p<)n»»'  to 
pnivi.lf  Hi  m\n  h  "mfi-ty  ei«  [X)9»if>l<*  umiiK 
v.irviiiK  mcthodi  ■.  utisoniin!  vMlh  thf 
(onilitions  in  t-rii  h  ^iHti* 

In  *utnmrtry    thcrf  i»  a  i  ii-nr  national 
[irntili-ni.  iiJcnIifiiMl  by  ('onM'"«'»-'«   rt'lalinl 
to  o(  (  upa'lnnal  n.ifrty  a:ul  hf.ilth  in 
fi.-WjiriliMiH  vvailf  op«-riitioni  and  r»'l(ite<l 
cnnTVi'iii  y  rt-sponit-   While  the 
mdu  iiliiai  iiIaltM    if  all  «(  (imI 
I  'i!!f<  tivrly,  mmhl  b««  abU-  to  deal  with 
the  safely  prntilenn  involved,  most  have 
not  elcctpd  to  do  »o  in  the  seventeen 
\e,ir<i  Hinrfl  the  enai  tment  of  the  OSH 
,'\i  I    Ihose  »tates  which  have  elei  ted  to 
partii  ipate  under  5e(  tion  IH  of  the  OSH 
,Ai  I,  would  not  be  preempted  by  thi» 
final  rrxvilatuin  and  would  be  able  to 
ailiireii  "ipt'cial,  KmmI  i  ondition*  within 
the  framework  providetl  bv  this 
perfunnanc*"  oneril»*d  tlandard  while 
en.nunnn  that  their  itundardi  are  at  least 
a»  effe(  tivp  a*  the  Federal  standard 
Slate  I  nmmentt  wer»«  invited  on  the 
pnipoH.i!  and  tho<«e  that  were  sutimitted 
'n  the  rei  or\f  wer«  fully  loimdered  prior 
to  proniulnalion  of  thii  Final  Rule 

ITie  ajjent  y  certiflHt  that  Ihis 
do<  iiinent  ha*  fw-en  a«»e»»ed  in  liKfi'  of 
the  pnni  iplen.  criteria    and  reijuiremenln 
slated  in  sei  tioiis  2  thruuxh  S  of 
Fxei  li'u  e  (  )riler  IJIiJl    The'earetlo 
prov  isiiiii.'i  iif  !hi(»  riiienirtklim  Ifiat  are 
im  oniistent  with  the  pruu  iple».  criteria. 
and  reipiirementu  stated  in  jteitK/nii  2 
thriiu^h  S  of  Kx.et  u'lve  Order  IJnJl 
Stiiten  whii  h  have  approved  stalo 
IK  (  ijpational  safety  and  he.iitfi  plans 
may  iiu  ur  additional  cohI*  assiK  laled 
VMlh  H'  indard*  dev  elopniei:'  and 
enfori  emeni  as  a  result  of  It    t 
rulemakinn   Kundm)(  fur  thetc  approved 
slate  plan  pp>xrams  is  available  from 
OSHA  under  se<  lion  Irt  of  the  OSH  .Act. 
Thii  Rilemakmn  woi.ld  not  chan)<e  the 
Stale  »  aliility  to  liischarye  traditional 
State  Kovemmenlal  functions  or  other 
aspec  Is  iif  SlatH  suv erei>jnl v 

.An  outline  of  S  1'>1(1  l-'t)  is  included 
for  the  1  iinvenie''    i-  I'f  '*'e  'irider  an 
fullovv*. 
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Appendices  to  i  1910.120 — Hazardous  Waste 
Operations  and  Elnwr^ncy  ResponM 

Appendix  A— Personnel  Protective 

Fquipment  Test  Methods. 
Appendix  B — General  Description  and 

Discussion  of  the  Levels  of  Protection 

and  Protective  Gear. 
Appendix  C — Compliance  Guidelines. 
Appendix  D — References. 

Lis!  of  SubjecU  in  29  CFR  Part  1910 

Containers,  Drams,  Ejnergpncy 
response.  Flammable  and  combustible 
liquids.  Hazardous  materials,  Hazardous 
substances.  Hazardous  wastes, 
Incorporation  by  reference,  Materials 
handling  and  storage.  Personal 
protective  equipment.  Storage  areas, 
1  raining,  Waste  disposal. 

Authority 

This  document  has  been  prepared 
under  the  direction  of  John  A. 
Pendergrass,  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health.  U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Pursuant  to  section  126  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  as  amended 
(Pub.  L  99-499. 100  Stat.  1690  as 
amended  by  Pub.  L  100-202,  section 
101(0.  101  Stat.  1329-198,  29  U.S  C.  655 
note),  sections  6  and  8  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655,  657),  section  4  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553),  29  CFR  Part  1911  and  Secretary  of 
Labor's  Order  9^83  (48  PR  35736),  it  is 
proposed  to  amend  29  CFR  Part  1910  by 
revising  {  1910.120,  Hazardous  Waste 
Operations  and  Emergency  Response,  as 
set  forth  below. 

Signed  at  Washington.  DC  this  2Bth  day  of 
February  1989. 

lohn  A.  Pendergrass. 

Assistonl  Secretary  of  Labor. 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

1.  The  authority  citation  for  Subpart  H 
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of  Part  1910  is  amended  by  adding  the 
following  paragraph: 

Authority:  *  •  • 

Section  1910.120  issued  under  the  authority 
of  section  126  of  the  Superfund  Amendments 
and  Reauthorizatian  Act  of  1986  as  amended 
{Z9  use.  655  note),  sections  6  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  655,  657),  section  4  of  the 
Admir.istrative  Procedure  Act  (5  U.S.C.  553), 
29  CFR  Part  1911  and  Secretary  of  Labors 
Order  9-83  (48  PR  35736). 

2.  Section  1910.120  of  Title  29  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows: 

§  1910.120    HazarckMis  waste  operations 
and  emergency  response. 

(a)  Scope,  application,  and 
definitions — (1)  Scope.  This  section 
covers  the  following  operations,  unless 
the  employer  can  demonstrate  that  the 
operation  does  not  involve  employee 
exposure  or  the  reasonable  possibility 
fur  employee  exposure  to  safety  or 
health  hazards: 

(i)  Clean-up  operations  required  by  a 
governmental  body,  whether  Federal, 
state,  local  or  other  involving  hazardous 
substances  that  are  conducted  at 
uncontrolled  hazardous  waste  sites 
(including,  but  not  limited  to,  the  EPA's 
National  Priority  Site  List  (NPL),  state 
priority  site  lists,  sites  recommended  for 
the  EPA  fsJPL,  and  initial  investigations 
of  government  identified  sites  which  are 
conducted  before  the  presence  or 
absence  of  hazardous  substances  has 
been  ascertained): 

(ii)  Corrective  actions  involving  clean- 
up operations  at  sites  covered  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA)  as  amended  (42 
use.  6901  e/se^.); 

(iii)  Voluntary  clean-up  operations  at 
sites  recognized  by  Federal,  state,  local 
or  other  governmental  bodies  as 
uncontrolled  hazardous  waste  sites; 

(iv)  Operations  involving  hazardous 
wastes  that  are  conducted  at  treatment, 
storage,  and  disposal  (TSD)  facilities 
regulated  by  40  CFR  Parts  284  and  265 
pursuant  to  RCRA;  or  by  agencies  tmder 
agreement  with  U.S.E.P.A.  to  implement 
RCRA  regulations;  and 

(v)  Emergency  response  operations  for 
releases  of,  or  substantial  threats  of 
releases  of,  hazardous  substances 
without  regard  to  the  location  of  the 
hazard. 

(2)  Application,  (i)  All  requirements  of 
Part  1910  and  Part  1926  of  Title  29  of  the 
Code  of  Federal  Regulations  apply 


pursuant  lo  their  terms  to  hazardous 
waste  and  emergency  response 
operations  whether  covered  by  this 
section  or  not.  If  there  is  a  conflict  or 
overlap,  the  provision  more  protective  of 
employee  safety  and  health  shall  apply 
without  regard  to  29  CFR  1910.51r)(l  |. 

(ii)  Hazardous  substance  cleanup 
operations  within  the  scope  of 
paragraphs  (a)(l)(i)  through  (a)!li(iii)  of 
this  section  must  comply  with  all 
paragraphs  of  this  section  except 
pcragraphs  (p)  and  (q). 

(iii)  Operations  within  the  scope  of 
paragraph  (a)(1)(iv)  of  this  section  must 
comply  only  with  the  requirements  of 
paragraph  (p)  of  this  section. 

Exceptions.  For  large  quantit>  generatofs 
of  hazardous  waste  who  store  those  wastes 
less  than  90  days  and  for  small  quantin- 
generators  of  hazardous  wastes,  who  have 
emergency  response  teams  that  respond  to 
releases  of.  or  substantial  threats  of  releases 
of,  hazardous  substances,  for  tbeir  RCRA 
workplaces  only  paragraph  (p)l8)  of  this 
section  is  applicable.  Such  generators  of 
hazardous  wastes  who  do  not  have 
emergency  response  teams  that  resp^jnd  lo 
releases  of.  or  substantial  threats  of  rtk-ases 
of.  hazardous  substances  are  exempt  frorri 
the  requirements  of  this  section 

(iv)  Emergency  response  operations 
for  releases  of,  or  substantial  threats  of 
releases  of,  hazardous  substances  which 
are  not  covered  by  paragraphs  (a)ll  )(i) 
through  (a)(l)(iv)  of  this  section  must 
only  comply  with  the  requirements  of 
paragraph  (q)  of  this  section. 

(3)  Definitions — "Buddy  system  " 
means  a  system  of  organizing  employers 
into  work  groups  in  such  a  manner  that 
each  employee  of  the  work  group  is 
designated  to  be  observed  by  at  least 
one  other  employee  in  the  work  group. 
The  purpose  of  the  buddy  system  is  to 
provide  rapid  assistance  to  employees 
in  the  event  of  an  emergency. 

"Clean-up  operation" means  an 
operation  where  hazardous  substances 
are  removed,  contained,  incinerated, 
neutralized,  stabilized,  cleared-up.  or  in 
any  other  manner  processed  or  handled 
with  the  ultimate  goal  of  making  the  site 
safer  for  people  or  the  environmcnL 

"Decontamination" me&n&  the 
removal  of  hazardous  substances  from 
employees  and  their  equipment  to  the 
extent  necessary  to  preclude  the 
occurrence  of  foreseeable  adver.se 
health  affects. 

"Emergency  response"  or  "responding 
to  emergencies" me&ns  a  response  effort 
by  employees  from  outside  the 
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immeiimt*»  rt»le«*e  urea  or  by  other 

ilesiKnnlcd  M*»p<)nii»TS  (i  p  .  mutual  aid 
^roupi   lot.al  fire  ilppartnifiil*  etc  )  to 
an  ocrurrvnt  f  whu  h  r»'«ullM.  or  it  likfly 
Id  n>«ult.  Ill  an  un((uitnilled  rvU'tine  of  a 
h.izariiuufi  iulislancc   Re^ponsPi  to 
in(ui»»ntrtl  releases  of  hazardous 
snfjstam  PS  where  the  suhstiince  ran  h»» 
iiS»(>rt>ed.  neutrali/.nd.  or  othiTWisc 
c  onlrolli'd  at  tht"  time  of  r»'leH»e  by 
t-mploypps  in  thp  immedititc  release 
area,  or  by  maintenrtn(  e  p«Tsonnel  are 
not  considered  to  be  emernenr.y 
rt- spi)n»e8  withm  the  scope  of  this 
standard  Kespcinses  to  rcliMset  of 
hazardous  substHOt  es  wht-re  there  is  no 
potential  safety  or  health  haziird  (i  e  . 
fire,  explosion,  or  (  hemic  a!  exposure) 
are  not  considered  to  be  emrrxcncy 
res[x)n»es 

Faiil:t\  'me.in*  [,\]  any  Iniildin^. 
slructure   install. ition.  equipment,  pip«- 
or  pipeline  (inchidinx  any  pipe  into  a 
sewor  or  publicly  owned  treatment 
works).  wi'U.  pit.  pond,  lagoon, 
impouniiment.  dilc  h.  storHRe  container, 
motor  \fhirle.  nillinx  stocli.  or  aircraft, 
or  (B|  anv  site  or  Mrca  wFiere  a 
hazardous  substiiiu  e  has  Ix-rn 
dcposi'ed.  stored,  disposed  of,  or  pl<ii.t;d. 
or  otherwise  come  to  be  lo(  ated.  but 
does  not  incluile  any  consumer  product 
in  con.sunier  use  or  any  w.iIit  borne 
vessel. 

|3)  "Hiizunious  mattTials  rfs/'unsf 
(HAZMA  T)  team"  means  an  organized 
uroup  of  employees,  desijjnated  by  the 
employer  who  are  expected  to  perform 
work  to  handle  and  control  ai  tual  or 
potential  leaks  or  spills  of  hazardous 
M.jhslances  ret|uirinn  possible  (lose 
iipproach  to  the  substame    I  he  team 
members  perform  responses  lo  releanes 
or  poterlnil  relea.ses  of  hazardous 
substani  es  for  the  purpose  of  control  or 
stfibllizalion  of  the  incident    A 
HAZM.\T  team  is  cot  a  fire  brigade  nor 
is  a  typu  al  fire  briK'ide  a  IIAZMAT 
team  A  HAZM.M  team,  however,  may 
be  a  separate  c  omponeni  of  a  fire 
brigade  or  firr  department. 

"HaiKirxious  si./is-funi.r  'means  any 
substance  desi^^nated  or  linted  under 
paragraphs  [\]  through  (D)  of  this 
liefinltion  exposuii!  to  whuh  results  or 
may  resi.lt  in  ailveise  affe.  ts  on  the 
health  or  safely  of  employeen 

(A)  Any  substance  defined  under 
section  101(14)  of  IF.KCLA. 

(B)  Any  biolog'.cal  agent  ar.d  other 
tliseaHe  i  ausing  agf'iil  as  .lefineii  in 
section  101(3.i|  of  CKRCIA. 

(C)  .^^y  siibst'ince  listed  hv  the  US. 
Department  of  Transportation  .is 
hazanloiis  materials  under  49  {.IVR 
VZ  101  and  appendices,  and 

(I))  il.i/ardous  waste  as  herein 
defined 

"Ha/.iinjout  waste"  means — 


(A)  A  waste  or  combination  of  wastes 
as  defined  In  40  C\K  281  3.  or 

(H)  Those  substances  defined  as 
hazardous  wastes  in  49  CFR  I'l  fl. 

'H,izii.-ri(i  s  t^astr  <'prratiti'    means 
any  operation  conductetl  within  the 
stupe  of  this  standard 

"HiizanhH:s  waste  site" or  "Site" 
means  any  facility  or  location  within  the 
SI  ope  of  this  standard  at  which 
hiirardous  waste  operations  take  place. 

Health  hitzani"  means  a  chemical, 
mixture  of  chemicals  or  a  pathogen  for 
which  there  is  statistically  lignificant 
e\idence  based  on  at  least  one  study 
(.onducted  in  accordance  with 
established  s<  lentific  principles  that 
acute  or  chrome  health  effects  may 
occur  in  exposed  employees.  The  term 
"health  hazard"  includes  chemicals 
which  are  camnogens,  toxic  or  highly 
toxu:  agents  n-prodiu  live  toxins, 
imtanls.  corrosives,  sensitizers 
heptaotoxins,  nephroloxms, 
neunitoxins.  agents  which  act  on  the 
hernalopoielic  system,  and  agents  which 
d.im.iije  the  lungs,  skin,  eyes,  or  mucous 
membranes   It  also  includes  stress  due 
to  trm.perature  extremes  Further 
defi';ition  of  the  terms  used  above  can 
be  found  in  Appendix  A  to  29  CHI 

imo  lato 

!l)LH"  or   'Immediately  danfterous 
to  lifi'  or  Afi;,'/,^' means  an  atmospheric 
concentration  of  any  toxic,  corrosive  or 
asphyxiant  substance  that  poses  an 
immediate  threat  to  life  or  would  cause 
ineversible  or  delayed  adverse  health 
effects  or  would  interfere  with  an 
individual  8  ability  lo  es(  ape  from  a 
dangerous  atn;osphere 

■  UKy^en  dr',i..if!u  >    means  lliat 
com  entration  of  oxygen  by  volume 
bel.iw  whu  h  atmosphere  supply  ing 
resi'ir.itory  protectiim  must  be  provided 
It  exists  in  atmospheres  where  the 
percentage  of  oxygen  tty  volunu-  is  less 
than  19.5  percent  oxygen. 

Pfrmi!,sih!e  e\p(>sure  linul    means 
the  exposure,  inhalation  or  dermal 
permissible  exposure  limit  specified  in 
29  CFR  Part  1910.  Subparts  G  and  Z. 

ru!'lishfd  t'\pt'Siirr  level"  rmans 
the  exposure  limits  published  in 
"NIOSH  Recommendations  for 
Occupation. d  Health  Standards    dated 
IWifl  incorporated  by  reference  or  if 
none  is  specified,  the  exposure  iinuls 
published  in  the  standards  specified  by 
the  Amencan  Conference  of 
Oovemmental  Industrial  Hygienists  in 
their  publication   Threshold  Ijmit 
Values  and  Biologiciil  F.xposure  Indices 
for  l'»«7-8H"  dateii  VM"  mcorpi  rated  by 
reference 

Post  emeryemy  rt'sponnf'  me. ins 
that  portion  of  an  emergency  response 
performed  after  the  immediate  threat  of 
a  release  has  been  stabilized  or 


eliminated  and  clean-up  of  the  site  has 
begun  If  post  c  merjjency  response  is 
performed  by  an  employer's  own 
employees  who  were  part  of  the  initial 
emergency  response,  it  is  considered  to 
be  part  of  the  initial  response  and  not 
post  emergency  response.  However,  if  a 
group  of  an  employer's  own  employees, 
separate  from  the  group  providing  initial 
response,  performs  the  cleanup 
operation,  then  the  separate  group  of 
employees  w  ould  be  considered  to  be 
peril  rming  post-emergency  response 
and  subject  to  paragraph  (g)(ll)  of  this 
section. 

"Qualified person" meant  a  person 
with  specific  training,  knowledge  and 
experience  in  the  area  for  which  the 
person  has  the  responsibility  and  the 
authority  to  control. 

"5  Ip  safety  and  health  supervisor  (or 
official)"  vne-tnB  the  individual  located 
on  a  hazardous  waste  site  who  is 
responsible  to  the  employer  and  has  the 
authority  and  knowledge  necessary  to 
implement  the  site  safety  and  health 
pliin  and  ve.-ify  compliance  with 
applicable  safety  and  health 
requirements. 

"Small  quantity  qenerxitcr"  means  a 
generator  of  h  izardous  wastes  who  in 
any  calendar  month  generates  no  more 
than  l.(XX)  kilograms  (2.205  pounds)  of 
hazardous  w.iste  in  that  month. 

"/  'nrontn <l!cd  hazardous  waste  site" 
means  an  area  where  an  accumulation 
of  hazardous  waste  creates  a  threat  to 
the  health  and  safety  of  individuals  or 
the  environment  or  both.  Some  sites  are 
found  on  public  lands,  such  as  those 
creati  d  by  former  municipal,  county  or 
state  landfills  where  illegal  or  poorly 
mnna.'^ed  was'c  dispcsal  has  ti4  en 
place  Other  sites  are  found  on  private 
property,  often  belong, ng  to  generators 
or  former  generators  of  hazardous 
waste  F.xamplt  9  of  such  sites  include, 
but  are  nut  Imuted  to.  sarface 
impoundmenl.s.  landfills,  dumps,  and 
tank  or  drum  farms.  Normal  operations 
at  TSU  sites  are  not  covered  by  this 
definition. 

(b)  Safety  and  health  program. 

Note  to  (bj;  Safety  and  health  priTgrams 
developed  and  implemented  to  meet  other 
FedBral,  state,  or  Il>c«1  regulutions  are 
considpred  act  eplable  in  meeting  this 
reniiirement  if  they  cover  or  are  moilified  lo 
cover  the  Inpr.  «  required  m  thi§  poragraph. 
An  additional  or  separate  safely  and  health 
program  i*  not  requu^d  by  this  par.igraph. 

(1)  Genera!  (i)  Employers  shall 
develop  and  implement  a  written  safety 
and  health  program  for  their  employees 
involved  in  hazardous  waste  operations. 
The  program  shall  be  designed  to 
identify,  evaluate,  and  control  safety 
and  health  hazards,  and  provide  for 


emergency  response  for  hazardous 
waste  operations. 

(ii)  The  written  safety  and  health 
program  shall  incorporate  the  following: 

(A)  An  organizational  structure: 

(B)  A  comprehensive  workplan; 

(C)  A  site-specific  safety  and  health 
plan  which  need  not  repeat  the 
employer's  standard  operating 
procedures  required  in  paragraph 
(b)(l)(ii)(F)  of  this  section: 

(D)  The  safety  and  health  training 
program; 

(E)  The  medical  surveillance  program; 

(F)  The  employer's  standard  operating 
procedures  for  safety  and  health;  and 

(G)  Any  necessary  interface  between 
general  program  and  site  specific 
acti'  ities. 

(iii)  Site  excavation.  Site  excavations 
created  during  initial  site  preparation  or 
during  hazardous  waste  operations  shall 
be  shored  or  sloped  as  appropriate  to 
prevent  accidental  collapse  in 
accordance  with  Subpart  P  of  29  CFR 
Part  1926. 

(iv)  Contractors  and  subcontractors. 
An  employer  who  retains  contractor  or 
sub-contractor  services  for  work  in 
hazardous  waste  operations  shall  inform 
those  contractors,  sub-contractors,  or 
their  representatives  of  the  site 
emergency  response  procedures  and  any 
potential  fire,  explosion,  health,  safety 
or  other  hazards  of  the  hazardous  waste 
operation  that  have  been  identified  by 
the  employer,  including  those  identified 
in  the  employer's  information  program. 

(v)  Program  availability.  The  written 
safety  and  health  program  shall  be  made 
available  to  any  contractor  or 
subcontractor  or  their  representative 
who  will  be  involved  with  the  hazardous 
waste  operation:  to  employees:  to 
employee  designated  representatives:  to 
OSHA  personnel,  and  to  personnel  of 
other  Federal,  state,  or  local  agencies 
with  regulatory  authority  over  the  site. 

(2)  Organizational  structure  part  of 
the  site  program. — (i)  The 
organizational  structure  part  of  the 
program  shall  establish  the  specific 
chain  of  command  and  specify  the 
overall  responsibilities  of  supervisors 
and  employees.  It  shall  include,  at  a 
minimum,  the  following  elements: 

(A)  A  general  supervisor  who  has  the 
responsibility  and  authority  to  direct  all 
hazardous  waste  operations. 

(B)  A  site  safety  and  health  supervisor 
who  has  the  responsibility  and  authority 
to  develop  and  implement  the  site  safety 
and  health  plan  and  verify  compliance. 

(C)  All  other  personnel  needed  for 
hazardous  waste  site  operations  and 
emergency  response  and  their  general 
functions  and  responsibilities. 

(D)  The  lines  of  authority, 
responsibility,  and  communication. 


(ii)  The  organizational  structure  shall 
be  reviewed  and  updated  as  necessary 
to  reflect  the  current  status  of  waste  site 
operations. 

(3)  Comprehensive  workplan  part  of 
the  site  program.  The  comprehensive 
workplan  part  of  the  program  shall 
address  the  tasks  and  objectives  of  the 
site  operations  and  the  logistics  and 
resources  required  to  reach  those  tasks 
and  objectives. 

(i)  The  comprehensive  workplan  shall 
address  anticipated  clean-up  acbvities 
as  well  as  normal  operating  procedures 
which  need  not  repeat  the  employer's 
procedures  available  elsewhere. 

(ii)  The  comprehensive  workplan  shall 
define  work  tasks  and  objectives  and 
identify  the  methods  for  accomplishing 
those  tasks  and  objectives. 

(iii)  The  comprehensive  workplan 
shall  establish  personnel  requirements 
for  implementing  the  plan. 

(iv)  The  comprehensive  workplan 
shall  provide  for  the  implementabon  of 
the  training  required  in  paragraph  (e)  of 
this  section. 

(v)  The  comprehensive  workplan  shall 
provide  for  the  implementation  of  the 
required  informational  programs 
required  in  paragraph  (i)  of  this  section. 

(vi)  The  comprehensive  woiicplan 
shall  provide  for  the  implementation  of 
the  medical  surveillance  program 
described  in  paragraph  (f)  of  this 
section. 

(4)  Site-specific  safety  and  health 
plan  part  of  the  program. — (i)  General. 
The  site  safety  and  health  plan,  which 
must  be  kept  on  site,  shall  address  the 
safety  and  health  hazards  of  each  phase 
of  site  operation  and  include  the 
requirements  and  procedures  for 
employee  protection. 

(ii)  Elements.  The  site  safety  and 
health  plan,  as  a  minimum,  shall  address 
the  following: 

(A)  A  safety  and  health  risk  or  hazard 
analysis  for  each  site  task  and  operation 
found  in  the  workplan. 

(B)  Employee  training  assignments  to 
assure  compliance  with  paragraph  (c)  of 
this  section. 

(C)  Personal  protective  equipment  to 
be  used  by  employees  for  each  of  the 
site  tasks  and  operations  being 
conducted  as  required  by  the  personal 
protective  equipment  program  in 
paragraph  (g)(5)  of  this  section. 

(D)  Medical  surveillance  requirements 
in  accordance  with  the  program  in 
paragraph  (f)  of  this  secbon, 

(E)  Frequency  and  types  of  air 
monitoring,  personnel  monitoring,  and 
environmental  sampling  techniques  and 
instrumentation  to  be  used,  including 
methods  of  maintenance  and  calibration 
of  monitoring  and  sampling  equipment 
to  be  used. 


(F)  Site  control  measures  in 
accordance  with  the  site  control 
program  required  in  paragraph  (d)  of 
this  section. 

(G)  Decontamination  procedures  in 
accordance  with  paragraph  (k)  of  this 
section. 

(H)  An  emergency  response  plan 
meeting  the  requirements  of  paragraph 
(1)  of  this  secbon  for  safe  and  effective 
responses  to  emergencies,  including  the 
necessary  PPE  and  other  equipment 

(1)  Confined  space  entry  procedures. 
(Jl  A  spill  containment  program 

meeting  the  requirements  of  paragraph 
(j)  of  this  section. 

(iii)  Pre-entry  briefing.  The  site 
specific  safety  and  health  plan  shall 
provide  for  pre-entry  briefings  to  be  held 
prior  to  initiating  any  site  activity,  and 
at  such  other  times  as  necessary  to 
ensure  that  employees  are  appnsed  of 
the  site  safety  and  health  plan  and  that 
thi.s  plan  is  being  followed.  T>ie 
information  and  data  obtained  from  site 
characterization  and  analysis  work 
required  in  paragraph  (c)  of  this  section 
shall  be  used  to  prepare  and  update  the 
site  safety  and  health  plan. 

(iv)  Effectiveness  of  site  safety  and 
health  plan.  Inspections  shall  be 
conducted  by  the  site  safety  and  health 
supervisor  or,  in  the  absence  of  that 
individual,  another  individual  who  is 
knowledgeable  in  occupational  safety 
and  health,  acting  on  behalf  of  the 
employer  as  necessary  to  determine  the 
effectiveness  of  the  site  safety  and 
health  plan.  Any  deficiencies  in  the 
effecbveness  of  the  site  safety  and 
health  plan  shall  be  corrected  by  the 
employer. 

(c)  Site  characterization  and 
analysis — (1)  General.  Hazardous  waste 
sites  shall  be  evaluated  in  accordance 
with  this  paragraph  to  identify  specific 
site  hazards  and  to  determine  the 
appropriate  safety  and  health  control 
procedures  needed  to  protect  employees 
from  the  identified  hazards. 

(2)  Preliminary  evaluation.  A 
preliminary  evaluation  of  a  site's 
characteristics  shall  be  performed  prior 
to  site  entry  by  a  qualified  person  in 
order  to  aid  in  the  selection  of 
appropriate  employee  protection 
methods  prior  to  site  entry.  Im.mediately 
after  initial  site  entry,  a  more  detailed 
evaluation  of  the  site's  specific 
characteristics  shall  be  performed  by  a 
qualified  person  in  order  to  further 
identify  existing  site  hazards  and  to 
further  aid  in  the  selecbon  of  the 
appropriate  engir>€ering  controls  and 
personal  protective  equipment  for  the 
tasks  to  be  performed. 

(3)  Hazard  identification.  All 
suspected  conditions  that  may  pose 


9S20 


Fadanl  Refiiter  /  Vol.  54.  No    42  /  Monday.  March  6,  1969  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54,  No.  42  /  Monday,  March  6,  1989  /  Rules  a:id  Ri  gi'afions 


9321 


mhdlatiun  or  skin  absorptiun  Kiizands 
thai  are  immediately  dangeroui  to  life  or 
hpdlfh  (IDU4).  or  other  cxmditions  that 
may  cause  death  or  senoui  harm,  shall 
lip  identified  during  the  preliminary 
Hurvey  and  evaluated  durini;  the 
detailed  survey  FAnmples  of  such 
hdzarda  include,  but  are  not  limited  to. 
(  onfioed  space  entry,  potenliully 
fxploaive  or  flammable  situatiuns. 
visible  vapor  clouds,  or  areas  where 
biologjcal  indicators  such  as  dead 
animals  or  ve^jetatiun  are  Uxiated. 

|4)  Required  inforwation.  The 
followm^  information  to  the  extent 
available  shall  be  obtained  by  the 
employer  prior  to  allowing  employees  to 
enter  a  site 

(i]  Location  and  approximate  size  of 
the  site 

(ii)  Description  of  the  response 
activity  and/or  the  job  task  to  be 
performed 

(lii)  Duration  of  the  planned  employee 
activity 

(iv]  Site  topography  and  accessibility 
by  air  and  roads 

(v)  Safety  and  health  hazards 
expected  at  the  site 

(vi)  Pathways  for  hazardous 
substance  dispersion. 

(vli)  Present  status  and  capabilities  of 
emerRffncy  response  teams  that  would 
provide  assistance  to  hazardous  waste 
clean-up  site  employees  at  the  time  of 
an  emergency 

(villi  Hazardous  substances  and 
health  hazards  involved  or  expected  at 
the  site,  and  their  chemical  and  physical 
properties. 

(5)  Personal  protective  equipment. 
Personal  protective  equipment  (PFt) 
shall  be  provided  and  used  dunng  initial 
site  entry  in  accordance  with  the 
following  requirements. 

(i)  Baaed  upon  the  rvtults  of  the 
preliminary  site  evaluation,  an  enaemble 
of  PPF.  shall  b«  selected  and  uaed  dnnng 
initial  site  entry  which  will  provide 
protection  to  a  level  of  exposure  below 
permissible  expomre  limits  and 
published  exposure  levels  for  known  or 
suspected  hazardous  substances  and 
health  hazards,  and  which  will  provide 
protection  against  other  known  and 
suspected  haxards  identified  during  the 
preliminary  site  evaluation.  If  there  is  no 
permiaaible  expoeure  limit  or  published 
exposure  level,  the  employer  may  use 
other  published  studies  and  information 
as  a  guide  to  appropriate  personal 
protective  equipment. 

(ii)  If  positive-pressure  self-contained 
breathing  apparatus  is  not  used  as  part 
of  the  entry  enaemble.  and  if  respiratory 
protection  is  warrmnled  by  the  potential 
hazards  identified  during  the 
preliminary  Bite  evaluation,  an  escape 
self  contained  breathing  apparatus  of  at 


least  five  minute's  duration  shall  be 
earned  by  employees  during  initial  site 
entry 

(ill)  If  the  preliminary  site  evaluation 
dnea  not  produce  sufficient  information 
to  identify  the  hazards  or  suspected 
hazards  of  th«  site,  an  ensemble 
providing  protection  equivalent  to  Level 
B  PPE  shall  be  provided  as  minimum 
protection,  and  direct  reading 
instruments  shall  be  used  as  appropriate 
for  identifying  IDLH  conditions.  (See 
Appendix  B  for  a  description  of  Level  B 
hazards  and  the  recommendations  for 
Level  B  protective  equipment.) 

(iv)  Once  the  hazards  of  the  site  have 
lieen  Identified,  the  appropriate  PPE 
shall  be  selected  and  used  In 
accordance  with  paragraph  (g)  of  this 
section 

(6)  Monitoring.  The  following 
monitoring  shall  be  conducted  during 
initial  site  entry  when  the  site 
evaluation  produces  information  that 
shows  the  potential  for  ionizing 
radiation  or  DDLH  conditions,  or  when 
the  site  information  is  not  sufficient 
reasonably  to  eliminate  these  possible 
conditions. 

(1)  Monitoring  with  direct  reading 
instruments  for  hazardous  levels  of 
ionizing  radiation. 

(Ii)  Monitoring  the  air  with 
appropriate  direct  reading  test 
equipment  (i.e..  combustible  gas  meters, 
detector  tubes)  for  IDLH  and  other 
conditions  that  may  cause  death  or 
serious  harm  (combustible  or  explosive 
atmosphere*,  oxygen  deficiency,  toxic 
substances) 

(iii)  Visually  observnng  for  signs  of 
actual  or  potential  IDLH  or  other 
dangerous  conditions. 

(iv)  An  ongoing  air  monitoring 
program  in  accordance  with  paragraph 
(h)  of  this  section  shall  be  implemented 
after  site  characterization  has 
detei-mlned  the  site  is  safe  for  the  start 
up  of  operations 

(7)  Risk  identification.  Once  the 
presence  and  concentrations  of  specific 
hazardous  substances  and  health 
hazards  have  been  established,  the  risks 
associated  with  these  substances  shall 
be  identified.  Employees  who  will  be 
working  on  the  site  shall  be  informed  of 
any  risks  that  have  been  identified.  In 
situations  covered  by  the  Hazard 
Communication  Standard,  29  CFR 
1910.1200.  training  required  by  that 
standard  need  not  be  duplicated. 

Note  to  (cM^ — Risks  to  coosider  include. 
but  ar«  not  limited  to. 

(a)  Exposurei  exceeding  the  permiMible 
exposure  limits  and  published  exposure 
levels 

(b)  IDLH  concentrations 

(c)  Potential  skin  Bb«orption  and  rmtafinn 
sources 


(d)  Putenhal  ey*  trrilation  source*. 

(e)  Explosion  sensitivity  and  nammatHlity 
ranges 

(0  Oxygeo  defia«acy. 

(8)  Employee  notification.  Any 
information  concerning  the  chemical, 
physical,  and  toxicologic  properties  of 
each  substance  known  or  expected  to  be 
present  on  site  that  i«  available  to  the 
employer  and  relevant  to  the  duties  an 
employee  is  expected  to  perform  shall 
be  made  available  to  the  affected 
employees  prior  to  the  commencement 
of  Ihfcir  work  activities.  The  employer 
may  utilize  information  developed  for 
the  hazard  communication  standard  for 
this  purpose. 

(d)  Site  control — (1)  General. 
Appropriate  aite  control  procedures 
shall  be  implemented  to  control 
employee  exposure  to  hazardous 
substances  before  clean-up  work  begins. 

(2)  Site  control  program.  A  site  control 
program  for  protecting  employees  which 
is  part  of  the  employer's  site  safety  and 
health  program  required  in  paragraph 
(b)  of  this  section  shall  be  developed 
during  the  planning  stage*  of  a 
hazardous  waste  clean-up  operation  and 
modified  as  necessary  as  new 
information  becomes  available. 

(3)  Elements  of  the  site  control 
program.  The  site  control  program  shall, 
as  a  minimum.  Include:  A  site  map:  site 
work  zones;  the  use  of  a  "buddy 
system':  site  communications  Including 
alerting  means  for  emergencies:  the 
standard  operating  procedures  or  safe 
work  practices;  and.  Identification  of  the 
nearest  medical  assistance.  Where  these 
requirements  are  covered  elsewhere 
they  need  not  be  repeated. 

(e)  Training — (1)  General,  (i)  All 
employees  working  on  site  (such  as  but 
not  limited  to  equipment  op)erator8, 
general  laborers  and  others)  exposed  to 
hazardous  substances,  health  hazards, 
or  safety  hazards  and  their  supervisors 
and  management  responsible  for  the  site 
shall  receive  training  meetir»g  the 
requirements  of  this  paragraph  before 
they  are  permitted  to  engage  in 
hazardous  waste  operations  that  could 
expose  them  to  hazardous  substances, 
safety,  or  health  hazards,  and  they  shall 
receive  review  training  as  specified  in 
this  paragraph. 

(li)  Employees  shall  not  t>e  permitted 
to  participate  in  or  supervise  field 
activities  until  they  have  been  trained  to 
a  level  required  by  their  job  function 
and  responsibility. 

(2)  Elements  to  be  covered.  The 
traimng  shall  thoro\ighly  cover  the 
following; 

(i)  Names  of  personnel  and  alternates 
responsible  for  site  safety  and  health: 


(ii)  Safety,  health  and  other  hazards 
present  on  the  site; 

(lii)  Use  of  personal  protective 
equipment; 

(iv)  Work  practices  by  which  the 
employee  can  minimize  risks  from 
hazards: 

(v)  Safe  use  of  engineering  controls 
and  equipment  on  the  site; 

(vi)  Medical  surveillance 
requirements,  including  recognition  of 
symptoms  and  signs  which  might 
indicate  overexposure  to  hazards:  and 

(vii)  The  contents  of  paragraphs  (G) 
through  (I)  of  the  site  safety  and  health 
plan  set  forth  in  paragraph  (b)(4)(ii)  of 
this  section. 

(3)  Initial  training,  (i)  General  site 
workers  (such  as  equipment  operators, 
general  laborers  and  supervisory 
personnel)  engaged  in  hazardous 
substance  removal  or  other  activities 
which  expose  or  potentially  expose 
workers  to  hazardous  substances  and 
health  hazards  shall  receive  a  minimum 
of  40  hours  of  instruction  off  the  site, 
and  a  minimum  of  three  days  actual 
field  experience  under  the  direct 
supervision  of  a  trained,  experienced 
supervisor. 

(ii)  Workers  on  site  only  occasionally 
for  a  specific  Umited  task  (such  as,  but 
not  limited  to,  ground  water  monitoring, 
land  surveying,  or  geo-physical 
surveying)  and  who  are  unlikely  to  be 
exposed  over  permissible  exposure 
limits  and  published  exposure  limits 
shall  receive  a  minimum  of  24  hours  of 
instruction  off  the  site,  and  the  minimum 
of  one  day  actual  field  experience  under 
the  direct  supervision  of  a  trained, 
experienced  supervisor. 

(iii)  Workers  regularly  on  site  who 
work  in  areas  which  have  been 
monitored  and  fully  characterized 
indicating  that  exposures  are  under 
permissible  exposure  limits  and 
published  exposure  limits  where 
respirators  are  not  necessary,  and  the 
characterization  indicates  that  there  are 
no  health  hazards  or  the  possibility  of 
an  emergency  developing,  shall  receive 
a  minimum  of  24  hours  of  instruction  off 
the  site  and  the  minimum  of  one  day 
actual  field  experience  under  the  direct 
supervision  of  a  trained,  experienced 
supervisor. 

(iv)  Workers  with  24  hours  of  training 
who  are  covered  by  paragraphs  (a)(3)(ii) 
and  (a)(3](iii)  of  this  section,  and  who 
become  general  site  workers  or  who  are 
required  to  wear  respirators,  shall  have 
the  additional  16  hours  and  two  days  of 
training  necessary  to  total  the  training 
specified  in  paragraph  (e)(3)(i). 

(4)  Management  and  supervisor 
training.  On-site  management  and 
supervisors  directly  responsible  for,  or 
who  supervise  employees  engaged  in. 


hazardous  waste  operations  shall 
receive  40  hours  initial  training,  and 
three  days  of  supervised  field 
experience  (the  training  may  be  reduced 
to  24  hours  and  one  day  if  the  only  area 
of  their  responsibility  is  employees 
covered  by  paragraphs  (e)(3)(ii)  and 
(e](3)(iii])  and  at  least  eight  additional 
hours  of  specialized  training  at  the  time 
of  job  assignment  on  such  topics  as,  but 
not  limited  to,  the  employer's  safety  and 
health  program  and  the  associated 
employee  training  program,  personal 
protective  equipment  program,  spill 
containment  program,  and  health  hazard 
monitoring  procedure  and  techniques. 

(5)  Qualifications  for  trainers. 
Trainers  shall  be  qualified  to  instruct 
employees  about  the  subject  matter  that 
is  being  presented  in  training.  Such 
trainers  shall  have  satisfactorily 
completed  a  training  program  for 
teaching  the  subjects  they  are  expected 
to  teach,  or  they  shall  have  the 
academic  credentials  and  instructional 
experience  necessary  for  teaching  the 
subjects.  Instructors  shall  demonstrate 
competent  instructional  skills  and 
knowledge  of  the  applicable  subject 
matter. 

(6)  Training  certification.  Employees 
and  supervisors  that  have  received  and 
successfully  completed  the  training  and 
field  experience  specified  in  paragraphs 
(e)(1)  through  (e)(4)  of  this  section  shall 
be  certified  by  their  instructor  or  the 
head  instructor  and  trained  supervisor 
as  having  successfully  completed  the 
necessary  training.  A  written  certificate 
shall  be  given  to  each  person  so 
certified.  Any  person  who  has  not  been 
so  certified  or  who  does  not  meet  the 
requirements  of  paragraph  (e)(9)  of  this 
section  shall  be  prohibited  from 
engaging  in  hazardous  waste  operations. 

(7)  Emergency  response.  Employees 
who  are  engaged  in  responding  to 
hazardous  emergency  situations  at 
hazardous  waste  clean-up  sites  that  may 
expose  them  to  hazardous  substances 
shall  be  trained  in  how  to  respond  to 
such  expected  emergencies. 

(8)  Refresher  training.  Employees 
specified  in  paragraph  (e)(1)  of  this 
section,  and  managers  and  supervisors 
specified  in  paragraph  (e)(4)  of  this 
section,  shall  receive  eight  hours  of 
refresher  training  annually  on  the  items 
specified  in  paragraph  (e)(2)  and/or 
(e)(4)  of  this  section,  any  critique  of 
incidents  that  have  occurred  in  the  past 
year  that  can  serve  as  training  examples 
of  related  work,  and  other  relevant 
topics. 

(9)  Equivalent  training.  Employers 
who  can  show  by  documentation  or 
certification  that  an  employee's  work 
experience  and/or  training  has  resulted 
in  training  equivalent  to  that  training 


required  in  paragraphs  (e)(1)  through 
(e)(4)  of  this  section  shall  not  be 
required  to  provide  the  initial  traimng 
requirements  of  those  paragraphs  to 
such  employees.  However,  certified 
employees  new  to  a  site  shall  receive 
appropriate,  site  specific  training  before 
site  entry  and  have  appropnate 
super\ised  field  experience  at  the  new 
site.  Equivalent  training  includes  any 
academic  training  or  the  training  that 
existing  employees  might  have  already 
received  from  actual  hazardous  waste 
site  work  experience. 

(f)  Medical  surveillance-^^]  General. 
Employers  engaged  in  operations 
specified  in  paragraphs  (a)(l)(i)  through 
(a)(l)(iv)  of  this  section  and  not  covered 
by  (a)(2)(iii)  exceptions  and  employers 
of  employees  specified  in  paragraph 
(q)(9]  shall  institute  a  medical 
surveillance  program  in  accordance  with 
this  paragraph. 

(2)  Employees  covered.  The  medical 
surveillance  program  shall  be  instituted 
by  the  employer  for  the  following 
employees: 

(i)  All  employees  who  are  or  may  be 
exposed  to  hazardous  substances  or 
health  hazards  at  or  above  the 
permissible  exposure  Hmits  or.  if  there  is 
no  permissible  exposure  limit,  above  the 
published  exposure  levels  for  these 
substances,  without  regard  to  the  use  of 
respirators,  for  30  days  or  more  a  yedr 

(ii)  All  employees  who  wear  a 
respirator  for  30  days  or  more  a  year  or 
as  required  by  §  1910.134: 

(iii)  All  employees  who  are  iniured 
due  to  overexposure  from  an  emergency 
incident  involving  hazardous  substances 
or  health  hazards;  or 

(iv)  Members  of  HAZMAT  teams. 

(3)  Frequency  of  medical 
examinations  and  consultations. 
Medical  examinations  and  consuitations 
shall  t>e  made  available  by  the  employer 
to  each  employee  covered  under 
paragraph  (f)(2)  of  this  section  on  the 
following  schedules: 

(i)  For  employees  covered  under 
paragraphs  {f)(2)(i),  (f)(2)(ii),  and 
(f)(2)(iv): 

(A)  Prior  to  assignment: 

(B)  At  least  once  every  twelve  months 
for  each  employee  covered  unless  the 
attending  physician  believes  a  longer 
interval  (not  greater  than  biennially)  is 
appropriate; 

(C)  At  termination  of  employment  or 
reassignment  to  an  area  where  the 
employee  would  not  be  covered  if  the 
employee  has  not  had  an  examination 
within  the  last  six  months, 

(D)  As  soon  as  possible  upon 
notification  by  an  employee  that  the 
employee  has  developed  signs  or 
symptoms  indicating  possible 
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ovGr«xpo«ure  to  haxardoua  •ub^tances 
or  health  hazards,  or  that  the  employee 
hai  be«n  tnfured  or  exposed  above  the 
perml8B<Me  axpoaure  Hmits  or  published 
expoaurw  levels  In  an  emerjjency 
situation; 

(El  Al  more  frequfmt  limes,  if  the 
examininf  physician  determines  that  an 
increased  frequency  of  examination  Is 
medically  necessary 

(ti)  For  employees  coivered  under 
paragraph  (f)(2)tlii)  and  for  all 
employees  Including  those  of  employers 
covered  by  paragraph  (a)(l)(v)  who  may 
hare  been  injured,  received  a  health 
impairment,  developed  signs  or 
symptoms  which  may  have  resulted 
from  exposore  to  hazardous  substances 
resulting  from  an  emergency  incident,  or 
exposed  during  an  emergency  incident 
to  hazardous  substances  at 
concentrations  above  the  permissible 
exposure  limits  or  the  published 
exposure  levels  without  the  necessary 
personal  protective  equipment  being 
used 

(A)  As  soon  as  possible  following  the 
emergency  Incident  or  development  of 
signs  or  symptoms; 

(B)  At  additional  times,  if  the 
examining  physician  determines  that 
follow-up  exammations  or  consultations 
are  medically  necessary 

(4)  Content  of  medical  examinations 
and consaltatnms.  (i)  Medical 
examinations  required  by  paragraph 
(r)(3|  of  this  section  shall  include  a 
medical  and  work  history  (or  updated 
history  If  one  is  in  the  employee's  file) 
with  special  emphasis  on  symptoms 
related  to  the  handling  of  hazardous 
substances  and  health  hazards,  and  to 
fitness  for  duty  including  the  ability  to 
wear  any  required  PPE  under  conditions 
(i  e  ,  temperature  extremes)  that  may  be 
expected  at  the  work  site 

(ii)  The  content  of  medical 
examinations  or  consultations  made 
available  to  employees  pursuant  to 
paragraph  (f)  shall  be  determined  by  the 
atlendmg  physician  The  guidelines  m 
the  (Jix iipat I onal  Safety  and  Hmlth 
Guidance  Manual  for  Hazarxious  Waste 
Site  Actniltes  (See  Appendix  D, 
Reference  «10)  should  be  consulted 

( 5)  Examination  hv  a  physician  and 
costs  All  medical  examinations  and 
prof;edures  shall  be  performed  by  or 
under  the  supervision  of  a  lu-ensed 
physfrian.  preferably  one 
knowledgeable  in  occupaffona! 
mediane.  nn^  shall  be  provided  without 
cost  to  the  employee,  without  loss  of 
pay   and  al  a  reasonable  time  and  place 

(B)  Information  provided  to  the 
physiTKin  The  employer  shall  provide 
one  copy  of  this  standard  and  its 
appendices  to  the  attending  physician. 


and  In  addition  the  following  for  each 
employee- 

(i)  A  description  of  the  employee's 
duties  as  they  relate  to  the  employee's 
exposures 

(ii)  The  employee's  exposure  levels  or 
anticipated  expoeure  levels. 

(iii)  A  description  of  any  personal 
protective  equipment  used  or  to  be  used 

(iv)  hiformation  from  previous 
medical  examinations  of  the  employee 
which  is  not  readily  available  to  the 
examining  physician. 

(v)  Information  required  by  |  1910,134. 

(7)  Phyaician'a  written  opinion  [\]  The 
employer  shall  obtain  and  furnish  the 
employee  with  a  copf  of  a  written 
opinion  from  the  attending  phj'sician 
containing  the  following 

(A)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  conditions  which  would  place 
tiie  employee  at  increased  risk  of 
malenal  impairment  of  the  enrployee's 
health  from  work  In  hazardous  waste 
operations  or  emergency  response,  or 
from  respirator  use. 

(B)  "Hie  physician's  recommended 
limitations  upon  the  employee's 
assigned  work. 

(CI  The  results  of  the  medical 
examination  and  tests  if  requested  by 
the  employee 

(D)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
any  medical  conditions  which  require 
further  examination  or  treatment. 

(ii)  The  written  opinion  obtained  by 
the  employer  shall  not  reveal  specific 
findings  or  diagnoses  unrelated  to 
occupational  exposures 

(8)  Recordkeeping,  (i)  An  accurate 
record  of  the  medical  surveillance 
required  by  paragraph  (f)  of  this  section 
shall  be  retained.  This  record  shall  be 
retained  for  the  period  specified  and 
meet  the  criteria  of  29  CFR  tfflO.Ztt 

[ii]  The  record  required  In  paragraph 
(fl(8)(i)  of  this  section  shall  include  at 
least  the  following  information: 

(A)  The  name  and  social  security 
number  of  the  employee 

(B)  Physician's  written  opinions. 
recommended  limitations,  and  results  of 
exammations  and  tests: 

(C)  .\ny  employee  medical  complaints 
related  to  exposure  to  hazardous 
substances; 

(D|  A  copy  of  the  information 
provided  to  the  examining  physician  by 
the  employer,  with  the  exception  of  the 
standard  and  its  appendices. 

(x)  Engineering  controls,  work 
pniLttcet.  and  personal  protecUve 
equipment  for  employee  protection. 
Engineering  controls,  work  practices, 
personal  protective  equipment,  or  a 
combination  of  these  shall  be 


implemented  in  accordance  with  this 
paragraph  to  protect  employees  from 
exposure  to  hazardous  substances  and 
safety  and  health  hazards. 

(1)  Engineering  controls,  work 
practices  and  PPE  for  substances 
regulated  in  SubparU  C  and  Z.  (i) 
Engineering  cootroU  lod  work  practices 
shall  be  instituted  to  reduce  and 
maintain  employee  exposore  to  or  below 
the  permissible  exposure  limits  for 
substances  regulated  by  29  CFR  Part 
1910,  to  the  extent  required  by  Subpart 
Z.  except  to  the  extent  that  such 
controls  and  practices  are  not  feasible. 

Note  to  (g)(l)(i):  Engineering  controls  which 
may  be  feasibis  tnclade  the  aae  of 
prcssurtxad  cabs  or  omtroi  booths  on 
equipment  and/or  Ifat  oae  of  remotely 
operated  malarial  kMndliag  squipinenL  Work 
pracUces  wbich  nay  b«  feasible  ar«  removing 
all  noa-esseDtlal  enaployaas  frxMn  potential 
exposure  during  opening  of  drums,  wetting 
down  dusty  operations  and  locating 
employees  upwind  of  possible  hazards. 

(ii)  Whenever  engineering  controb 
and  work  practices  are  not  feasible.  PPE 
shall  be  used  to  reduce  and  maintain 
employee  exposures  to  or  below  the 
permissible  expoeure  limits  or  dose 
limits  for  substances  regolated  by  29 
CFR  Part  19ia  Subpart  Z. 

(ill)  The  employer  shall  not  implement 
a  schedule  of  employee  rotation  as  a 
means  of  oomplionoe  with  permissible 
exposure  limits  or  dose  limits  except 
when  there  is  no  other  fessibie  way  of 
complying  with  the  airborne  or  dermal 
dose  limits  for  ionizing  radiation. 

(i v)  The  provisions  of  29  CFR.  Subpart 
G.  shall  be  followed. 

(2)  Engineering  controls,  work 
practices,  and  PPE  for  substances  not 
regulated  in  Subparts  G  and  Z.  An 
appropriate  combination  of  engineering 
controls,  work  practices  and  personal 
protective  equipment  shall  be  used  to 
reduce  and  maintain  employee  exposure 
to  or  below  published  exposure  levels 
for  hazardous  substances  and  health 
hazards  not  regulated  by  29  CFR  Part 
1910,  Subparts  G  and  Z.  The  employer 
may  use  the  published  literature  and 
MSDS  as  a  guide  in  making  the 
employer's  determination  as  to  what 
level  of  protection  the  employer  believes 
is  appropriate  for  hazardous  substances 
and  health  hazards  for  which  there  is  no 
permissible  exposure  limit  or  published 
exposure  Hmit. 

(3)  Personal  protective  equipment 
selection,  (i)  Personal  protective 
equipment  (PPE)  shall  be  selected  and 
used  which  will  protect  employees  from 
the  hazards  and  potential  hazards  they 
are  likely  to  encounter  as  identified 
during  the  site  characterization  and 
analysis 


(ii)  Personal  protective  equipment 
selection  shall  be  based  on  an 
evaluation  of  the  performance 
characteristics  of  the  PPE  relative  to  the 
requirements  and  limitations  of  the  site, 
the  task-specific  conditions  and 
duration,  and  the  hazards  and  potential 
hazards  identified  at  the  site. 

(iii)  Positive  pressure  self-contained 
breathing  apparatus,  or  positive 
pressure  air-line  respirators  equipped 
with  an  escape  air  supply,  shall  be  used 
when  chemical  exposure  levels  present 
will  create  a  substantial  possibility  of 
immediate  death,  immediate  serious 
illness  or  injury,  or  impair  the  ability  to 
escape. 

(iv)  Totally-encapsulating  chemical 
protective  suits  (protection  equivalent  to 
Level  A  protection  as  recommended  in 
Appendix  B)  shall  be  used  in  conditions 
where  skin  absorption  of  a  hazardous 
substance  may  result  in  a  substantial 
possibility  of  immediate  death, 
immediate  serious  illness  or  Injury,  or 
impair  the  ability  to  escape. 

(v)  The  level  of  protection  provided  by 
PPE  selection  shall  be  increased  when 
additional  information  on  site 
conditions  indicates  that  increased 
protection  is  necessary  to  reduce 
employee  exposures  below  permissible 
exposure  limits  and  published  exposure 
levels  for  hazardous  substances  and 
health  hazards.  (See  Appendix  B  for 
guidance  on  selecting  PPE  ensembles.) 

Note  to  (gM3):  The  level  of  employee 
protection  provided  may  be  decreased  when 
additional  information  or  site  conditions 
show  that  decreased  protection  will  not 
result  in  hazardous  exposures  to  employees. 

(vi)  Personal  protective  equipment 
shall  be  selected  and  used  to  meet  the 
requirements  of  29  CFR  Part  1910, 
Subpart  I,  and  additional  requirements 
specified  in  this  section. 

(4)  Totally-encapsulating  chemical 
protective  suits,  (i)  Totally- 
encapsulating  suits  shall  protect 
employees  from  the  particular  hazards 
which  are  identified  during  site 
characterization  and  analysis. 

(ii)  Totally-encapsulating  suits  shall 
be  capable  of  maintaining  positive  air 
pressure.  (See  Appendix  A  for  a  test 
method  which  may  be  used  to  evaluate 
this  requirement) 

(iii)  Totally-encapsulating  suits  shall 
be  capable  of  preventing  inward  test  gas 
leakage  of  more  than  0.5  percent.  (See 
Appendix  A  for  a  test  method  which 
may  be  used  to  evaluate  this 
requirement.) 

(5)  Personal  protective  equipment 
(PPE)  program.  A  written  personal 
protective  equipment  program,  which  is 
part  of  the  employer's  safety  and  health 
program  required  in  paragraph  (b)  of 


this  section  or  required  in  paragraph 
(p)(l)  of  this  section  and  which  is  also  a 
part  of  the  site-specific  safety  and 
health  plan  shall  be  established.  The 
PPE  program  shall  address  the  elements 
listed  below.  When  elements,  such  as 
donning  and  doffing  procedures,  are 
provided  by  the  manufacturer  of  a  piece 
of  equipment  and  are  attached  to  the 
plan,  they  need  not  be  rewritten  into  the 
plan  as  long  as  they  adequately  address 
the  procedure  or  element. 

(i)  PPE  selection  based  upon  site 
hazards, 

(ii)  PPE  use  and  limitations  of  the 
equipment, 
(iii)  Work  mission  duration, 
(iv)  PPE  maintenance  and  storage, 
(v)  PPE  decontamination  and  disposal, 
(vi)  WE  training  and  proper  fitting, 
(vii)  PPE  donning  and  dof^ng 
procedures, 

(viii)  PPE  inspection  procedures  prior 
to,  during,  and  after  use, 

(ix)  Evaluation  of  the  eH^ectiveness  of 
the  PPE  program,  and 

(x)  Limitations  during  temperature 
extremes,  heat  stress,  and  other 
appropriate  medical  considerations. 

(h)  Monitoring — (1)  General  (i) 
Monitoring  shall  be  performed  in 
accordance  with  this  paragraph  where 
there  may  be  a  question  of  employee 
exposure  to  hazardous  concentrations  of 
hazardous  substances  in  order  to  assure 
proper  selection  of  engineering  controls, 
work  practices  and  personal  protective 
equipment  so  that  employees  are  not 
exposed  to  levels  which  exceed 
permissible  exposure  limits  or  published 
exposure  levels  for  hazardous 
substances. 

(ii)  Air  monitoring  shall  be  used  to 
identify  and  quantify^irbome  levels  of 
hazardous  substances  and  safety  and 
health  hazards  in  order  to  determine  the 
appropriate  level  of  employee  protection 
needed  on  site.  "" 

(2)  Initial  entry.  Upon  mitial  entry, 
representative  air  monitoring  shall  be 
conducted  to  identify  any  IDLH 
condition,  exposure  over  permissible 
exposure  limits  or  published  exposure 
levels,  exposure  over  a  radioactive 
material's  dose  limits  or  other  dangerous 
condition  such  as  the  presence  of 
flammable  atmospheres  or  oxygen- 
deficient  environments. 

(3)  Periodic  monitoring.  Periodic 
monitoring  shall  be  conducted  when  the 
possibility  of  an  IDLH  condition  or 
flammable  atmosphere  has  developed  or 
when  there  is  indication  that  exposures 
may  have  risen  over  permissible 
exposure  limits  or  published  exposure 
levels  since  prior  monitoring.  Situations 
where  it  shall  be  considered  whether  the 
possibility  that  exposures  have  risen  are 
as  follows: 


(i)  When  work  begins  on  a  different 
portion  of  the  site. 

(ii)  When  contaminants  other  than 
those  previously  identified  are  being 
handled. 

(iii)  When  a  different  type  of 
operation  is  initiated  (e.g.,  drum  opening 
as  opposed  to  exploratory  well  drilling). 

(iv)  When  employees  are  handling 
leaking  drums  or  containers  or  workinjj 
in  areas  with  obvious  liquid 
contamination  (e.g..  a  spill  or  lagoon). 

(4)  Monitoring  of  high-risk  employees. 
After  the  actual  clean-up  phase  of  any 
hazardous  waste  operation  commences: 
for  example,  when  soil,  surface  water  or 
containers  are  moved  or  disturbed;  the 
employer  shall  monitor  those  employees 
likely  to  have  the  highest  exposures  to 
hazardous  substances  and  health 
hazards  likely  to  be  present  above 
permissible  exposure  limits  or  published 
expKJsure  levels  by  using  personal 
sampling  frequently  enough  to 
characterize  employee  exposures.  If  the 
employees  likely  to  have  the  highest 
exposure  are  over  permissible  exposure 
limits  or  published  exposure  limits,  then 
monitoring  shall  continue  to  determine 
all  employees  likely  to  be  above  those 
hmits.  The  employer  may  utilize  a 
representative  sampling  approach  b\ 
documenting  that  the  employees  and 
chemicals  chosen  for  monitoring  at 
based  on  the  criteria  stated  above. 

Note  to  (h):  It  is  not  required  to  mor.iior 
employees  engaged  in  site  characterization 
operations  covered  by  paragraph  (c)  of  this 
section. 

( i )  Informational  programs.  Em  pi  o\  e  rs 
shall  develop  and  implement  a  program, 
which  is  part  of  the  employer  s  safety 
and  health  program  required  in 
paragraph  (b)  of  this  section,  to  inform 
employees,  contractors,  and 
subcontractors  (or  their  representative) 
actually  engaged  in  hazardous  waste 
operations  of  the  nature,  level  and 
degree  of  exposure  likely  as  a  result  of 
participation  in  such  hazardous  waste 
operations.  Employees,  contractors  and 
subcontractors  working  outside  of  the 
operations  part  of  a  site  are  not  covered 
by  this  standard. 

(j)  Handling  drums  and  containers — 
(1)  General,  (i)  Hazardous  substances 
and  contaminated  soils,  liquids,  and 
other  residues  shall  be  handled, 
transported,  labeled,  and  disposed  of  in 
accordance  with  this  paragraph. 

(ii)  Drums  and  containers  used  during 
the  clean-up  shall  meet  the  appropriate 
DOT,  OSHA.  and  EPA  regulations  for 
the  wastes  that  they  contain. 

(iii)  When  practical,  drums  and 
containers  shall  be  inspected  and  their 
integrity  shall  be  assured  pnor  to  being 


9324 


Fsderal  Rexister  /  Vol    54,  No    42  /  Monday.  March  6.  1989  /  Rules  and  Regulations 


Federal  Regi«ter  /  Vol.  54.  Na  42  /  Monday.  March  6,  1989  /  Rules  and  Regulations  9325 


moved.  Dnima  or  container*  that  cannot 
be  insfHKited  before  bein^  moved 
bprause  of  atoraxe  conditions  (i.e.. 
huriod  beneath  the  earth.  ttHcked 
lifhinti  other  dniniH,  slrt(,k('d  several 
iiiTi  hi^h  in  a  pile,  etc  )  shall  t)e  moved 
lo  nil  a(.(.ussihle  location  and  inii(>ei  te>d 
pnor  to  further  handling 

(i\  )  IJnlabellfd  drums  and  Luntaincrs 
shall  be  considered  to  i:ontdin 
hrtzardoii»  substances  ar.d  handled 
an.urdiiijjly  until  the  ((mti-nts  are 
positively  identified  ami  labeled 

(v)  Site  operaftons  shall  be  orxanized 
to  mtnimize  the  amount  of  dnim  or 
( onfainer  movement 

(vi)  f*nor  to  movement  nf  drums  or 
(onlfliners   all  emplnyees  px[H)sed  to  the 
transfer  operation  shall  be  warned  of 
the  potential  hazards  associated  with 
the  contents  of  the  dnims  or  containers 

(vuj  U  S  Department  of 
Transportation  ip*t:ined  salvage  dnims 
or  (  onlainem  and  s\iital)l('  quaniitirs  of 
proper  ahsorlimil  shall  be  kept  iivnilahile 
and  U8»:d  tn  areas  where  spills  leriks,  or 
rupliirea  may  cxxiir 

(vili)  Where  ma^ir  spills  may  occur,  a 
spill  containment  program   whuii  is  part 
of  the  employer  s  safety  nud  health 
[in>«{ram  rei^iiinvl  \n  parajjraph  (b)  of 
this  secliim.  shall  be  implemented  to 
I  ontain  an»i  isolate  the  entire  volume  of 
the  haranious  substani  e  be:n« 
!rHnsferre<l 

|iv|  Drums  and  containers  that  rannnt 
Ik-  muvKd  without  rupture    ieiikaxe.  or 
spillage  shall  t>e  emptied  into  a  sound 
I  '>n(ainer  xunnn  a  device  classified  for 
the  niatcrial  being  transftTred 

(x)  A  (ffountl  penetrating  system  or 
iilher  typ»'  of  detection  sysli-ni  or  device 
shall  be  used  to  estimate  the  lo<;alion 
and  depth  of  buneii  drums  or  containers 

111)  Soli  or  covering  material  shall  be 
reinovfd  with  caution  to  prevent  drum 
iir  container  r\ipture 

(mi]  Kire  nKtlriguisnir4<  eijuipment 
meeting  the  reijuirerhenls  of  2W  C.VR  Part 
isiU)  Subpart  L  shall  be  on  hand  and 
ready  for  use  to  control  ini  iptcnt  fires. 

(2)  Cffwriintj  dnints  und  lonlaiuers 
Ilie  fullowin^  pnxedures  shall  be 
fullowed  in  areas  where  .irums  or 
containers  are  being  opened 

(i|  Where  an  airline  respirator  system 
IS  used,  connections  to  the  s<nirre  of  air 
supply  shall  be  protected  from 
(  iinlammation  and  the  entire  system 
shall  be  pn)te<  ted  from  physical 
damajte 

(ii)  Kmployees  not  attually  invoKed  m 
iipenmg  dnuns  or  containers  shall  l»! 
kept  a  safe  distance  fmm  the  drums  or 
1  oMtainers  being  openeil 

|iii|  If  employees  must  work  near  nr 
.oij.ii  ent  lo  drums  or  contameni  ()eing 
iipenmL  a  suitable  shield  that  does  not 
itilerfen-  with  the  work  operation  shall 


be  placed  between  the  employee  and 
the  drums  or  conlainert  being  opened  to 
protect  the  employee  in  case  of 
accidental  explosion 

(iv)  Conmjis  for  drum  or  container 
opening  equipment,  monifonng 
equipment,  and  f^re  suppression 
equipment  shall  be  located  behind  the 
explosion-resistant  bamer 

(v)  When  there  Is  a  reasonable 
possibility  of  flammable  atmo«phere8 
being  present,  material  handling 
equipment  and  hand  tools  shall  be  of  the 
type  to  prevent  sources  of  ignition. 

(vi)  Drums  and  containers  shall  be 
opened  in  sui  h  a  manner  that  excess 
iiitenor  pres.sure  will  be  safely  relieved 
If  pressure  can  not  be  relieved  from  a 
remote  location,  appropnate  shielding 
shall  be  placed  between  the  employee 
and  the  drums  or  containers  lo  reduce 
the  risk  of  employee  injury. 

(mi)  Employees  shall  not  stand  upon 
or  work  from  drumj  or  containers. 

(  l]  Mtitfrni!  handJiiiff  equipment. 
Matenal  handling  equipment  used  to 
tr.insfer  drums  and  conlainers  shall  be 
selected,  poaitiooed  and  operated  to 
minimize  sources  of  ignition  related  to 
the  equipment  from  igniting  vapors 
released  from  ruptured  drums  or 
(.ontainen 

(4)  Hadiooctive  wastes  Drums  and 
containers  conlauiing  radioactive 
wastes  shall  not  be  handled  until  such 
tune  as  their  hazard  to  employees  is 
properly  aasesaed. 

(.■il  Shiyck  sensitive  wastes.  As  a 
nunimum.  the  following  special 
pn-cHutions  shall  be  taken  when  drums 
and  cimtamers  containing  or  suspected 
of  containing  ahock-aensitlve  wastes  are 
handled: 

|i)  All  non-eaaential  employees  shall 
be  evacuated  from  the  area  of  transfer 

(ii)  Material  handling  equipment  shall 
be  provided  with  explosive  containment 
devices  or  protective  ahielda  to  protect 
equipment  operators  from  exploding 
(.untainers. 

(ill)  An  employee  alarm  system 
capable  of  being  perceived  above 
surnninding  light  and  noise  conditions 
shall  be  used  to  signal  the 
comn:encement  and  completion  of 
explosive  waste  handling  activities 

(iv)  Continu(>us  ctimmunications  (i  e  , 
portable  radios  hand  signals, 
telephones,  as  appropnate)  shall  l)e 
m.iiiitained  between  the  employee-in- 
(harge  of  the  immediate  handling  area 
and  both  the  site  safety  unti  health 
sufiervisor  and  the  cj)mmand  [jost  until 
Hui  h  time  as  the  handling  operation  is 
1  iimpleted  (k>mmunication  etjuipment 
or  methotis  that  could  cause  shock 
sensitive  materials  to  explode  shall  not 
be  used 


(v)  Druma  and  containers  under 
pressure,  as  evidenced  by  bulging  or 
swelling,  shall  not  be  moved  until  such 
time  as  the  ceuae  for  excess  pressure  is 
determined  and  appropriate 
containment  procedurea  have  been 
implemented  fo  protect  employees  from 
explosive  relief  of  the  dram. 

(vi)  Drums  and  containers  containing 
packaged  laboratory  wastes  shall  be 
considered  to  contain  shock-sensitive  or 
explosive  materials  until  they  have  been 
characterized 

Caution;  Shipping  of  shock  sensitive 
wallet  may  be  prohibited  under  U.S. 
Department  of  Transportation  regulatiuns. 
Kmployers  and  their  shippers  should  refer  to 
4U  CFR  173  21  and  173  50 

(6)  Laboratory  waste  packs.  In 
addition  to  the  requu«meats  of 
paragraph  y)(5)  of  thia  aection.  the 
following  precautions  shall  be  taken,  as 
a  minimum,  in  handling  laboratory 
waste  packs  (lab  packa): 

(i)  Lab  packs  shall  be  opened  only 
when  necesaary  and  then  only  by  an 
individual  knowledgeable  in  the 
inspection,  clasaificatioa  and 
aegregatioo  of  the  contamera  within  the 
pack  according  to  the  hazarda  of  the 
wastes. 

(ii)  If  cryatalline  material  la  noted  on 
any  container,  the  contenta  shall  be 
handled  aa  a  shock -sensitive  waste  until 
the  contenta  are  identified. 

(7)  Sampling  of  drum  and  container 
contents.  Sampling  of  containera  and 
drums  shall  be  done  in  accordance  with 
a  sampling  procedure  which  is  part  of 
the  site  safety  and  health  plan 
developed  for  and  available  to 
employees  and  other*  at  tha  •pecific 
worksite. 

(ft)  Shipping  and  transport  (i)  Drums 
and  containers  shall  be  identified  and 
classified  pnor  to  packaging  for 
shipment. 

(ii)  Drum  or  container  staging  areas 
shall  be  kept  to  the  minimum  number 
necessary  to  identify  and  clasaify 
materials  safely  and  prepare  them  for 
transport 

(ill)  Staging  areas  shall  be  provided 
with  adequate  accesa  and  egress  routes. 

(iv)  Bulking  of  hazardous  wastes  shall 
be  permitted  only  after  a  thorough 
characterization  of  the  materials  has 
been  completed 

(9)  Tank  and  vault  procedures,  (i) 
Tanks  and  vaults  containing  hazardous 
substances  shall  be  handled  in  a  manner 
similar  to  that  for  drums  und  containers, 
taking  into  consideration  the  size  of  the 
tank  or  vault 

(ii)  Appropnate  tank  or  vault  entry 
procedures  as  described  in  the 
employer's  safety  and  health  plan  shall 


be  followed  whenever  employees  must 
enter  a  tank  or  vault. 

(k)  Decontamination — (1)  General. 
Procedures  for  all  phases  of 
decontamination  shall  be  developed  and 
implemented  in  accordance  with  this 
paragraph. 

(2)  Decontamination  procedure*,  (i)  A 
decontamination  procedure  shall  be 
developed,  communicated  to  employees 
and  implemented  before  any  employees 
or  equipment  may  enter  areas  on  site 
where  potential  for  exposure  to 
hazardous  subatances  exists. 

(ii)  Standard  operating  procedures 
shall  be  developed  to  minimize 
employee  contact  with  hazardous 
substances  or  with  equipment  that  has 
contacted  hazardous  substances. 

(iii)  All  employees  leaving  a 
contaminated  area  shall  be 
appropriately  decontaminated;  all 
contaminated  clothing  and  equipment 
leaving  a  contaminated  area  shall  be 
appropriately  disposed  of  or 
decontaminated. 

(iv)  Decontamination  procedures  shall 
be  monitored  by  the  site  safety  and 
health  supervisor  to  determhie  their 
effectiveness.  When  such  procedures 
are  found  to  be  ineffective,  appropriate 
steps  shall  be  taken  to  correct  any 
deficiencies. 

(3)  Location.  Decontamination  shall 
be  performed  hi  geographical  areas  that 
will  minimize  the  exposure  of 
uncontaminated  employees  or 
equipment  to  contaminated  employees 
or  equipment. 

(4)  Equipment  and  solvents.  All 
equipment  and  solvents  used  for 
decontamination  shall  be 
decontaminated  or  disposed  of  property. 

(5)  Personal  protective  clothing  and 
equipment  (i)  Protective  clothing  and 
equipment  shall  be  decontaminated, 
cleaned,  laundered,  maintained  or 
replaced  as  needed  to  maintain  their 
effectiveness, 

(ii)  Employees  whose  non- 
impermeable  clothing  becomes  wetted 
with  hazardous  substances  shall 
immediately  remove  that  clothing  and 
proceed  to  shower.  The  clothing  shall  be 
disposed  of  or  decontaminated  before  it 
is  removed  from  the  work  zone. 

(6)  Unauthorized  employees. 
Unauthorized  employees  shall  not 
remove  protective  clothing  or  equipment 
from  change  rooms. 

(7)  Commercial  laundries  or  cleaning 
establishments.  Commercial  laundries 
or  cleaning  establishments  that 
decontaminate  protective  clothing  or 
equipment  shall  be  informed  of  the 
potentially  harmful  effects  of  exposures 
to  hazardous  substances. 

(8)  Showers  and  chanffe  rooms.  Where 
the  decontamination  procedure 


indicates  a  need  for  regular  showrers  and 
change  rooms  outside  of  a  contaminated 
area,  they  shall  be  provided  and  meet 
the  requirements  of  29  CFR  1910,141.  If 
temperature  conditions  prevent  the 
effective  use  of  water,  then  other 
effective  means  for  cleansing  shall  be 
provided  and  used. 

(1)  Emergency  response  by  employees 
at  uncontrolled  hazardous  waste  sites — 
(1)  Emergency  response  plan,  (i)  An 
emei^gency  response  plan  shall  be 
developed  and  implemented  by  all 
employers  within  the  scope  of  this 
section  fo  handle  anticipated 
emergencies  prior  to  the  commencement 
of  hazardous  waste  operations.  The  plan 
shall  be  in  writing  and  available  for 
inspection  and  copying  by  employees, 
their  representatives,  OSHA  personnel 
and  other  governmental  agencies  with 
relevant  responsibilities. 

(ii)  Employers  who  will  evacuate  iheir 
employees  from  the  workplace  when  an 
emergency  occurs,  and  who  do  not 
permit  any  of  their  employees  to  assist 
in  handling  the  emergency,  are  exempt 
from  the  requirements  of  this  paragraph 
if  they  provide  an  emergency  action 
plan  complying  with  section  1910.38(a] 
of  this  part 

(2)  Elements  of  an  emergency 
response  plan.  The  employer  shall 
develop  an  emergency  response  plan  for 
emergencies  which  shall  address,  as  a 
minimum,  the  following: 

(i)  Pre-emergency  planning. 

(ii)  Personnel  roles,  lines  of  authority, 
and  communication. 

(iii)  Emergency  recognition  and 
prevention. 

(iv)  Safe  distances  and  places  of 
refuge. 

(v)  Site  security  and  control. 

(vi)  Evacuation  routes  and  procedures. 

(vii)  Decontamination  procedures 
which  are  not  covered  by  the  site  safety 
and  health  plan. 

(viii)  Emergency  medical  treatment 
and  first  aid, 

(ix)  Emergency  alerting  and  response 
procedures. 

(x)  Critique  of  response  and  follow-up. 

(xi)  PPE  and  emergency  equipment. 

(3)  Procedures  for  handling 
emergency  incidents,  (i)  In  addition  to 
the  elements  for  the  emergency  response 
plan  required  in  paragraph  (1)(2)  of  this 
section,  the  following  elements  shall  be 
included  for  emergency  response  plans: 

(A)  Site  topography,  layout,  and 
prevailing  weather  conditions. 

(B)  Procedures  for  reporting  incidents 
to  local,  state,  and  federal  governmental 
agencies, 

(ii)  The  emergency  response  plan  shall 
be  a  separate  section  of  the  Site  Safety 
and  Health  Plan. 


(iii)  The  emergency  response  plan 
shall  be  compatible  and  integrated  with 
the  disaster,  fire  and/or  emprgency 
response  plans  of  lor^l.  state,  and 
federal  agencies. 

(iv)  The  emergency  response  plan 
shall  be  rehearsed  regularly  as  part  of 
the  overall  training  program  for  site 
operations. 

(v)  The  site  emergency  response  plan 
shall  be  reviewed  penodic<illy  and,  as 
necessary,  be  amended  to  keep  it 
current  with  new  or  changing  site 
conditions  or  information. 

(vi)  An  employee  alarm  system  shall 
be  installed  in  accordance  with  29  CFR 
1910.165  lo  notify  employees  of  an 
emergency  situation;  to  atop  work 
activities  if  necessary;  to  lower 
background  noise  in  order  to  speed 
communication;  and  to  begin  emergency 
procedures. 

(vii)  Based  upon  the  information 
available  at  time  of  the  emergency,  the 
employer  shall  evaluate  the  incident  and 
the  site  response  capabilities  and 
proceed  with  the  appropriate  steps  to 
implement  the  site  emergency  response 
plan. 

(m)  Illumination.  Areas  accessible  to 
employees  shall  be  hghted  to  not  less 
than  the  minimum  illumination 
intensities  listed  in  the  following  Table 
H-120.1  while  any  work  is  m  progress: 

Table  H-120.1. — Minimum  lUuminatJon 
Intensities  in  Fool-Candles 


camtes 


Area  w  operawns 


5 I  General  sM  aretts. 

3 Excavation  and  laeste  areas  acceu- 

arays.  acbve  storage  areas  toachng 
platforms,  retuellng.  anc  heic  "nan 
tenance  areas 

5 J  IfKtoors    WafehoiiSes,  comdors.  r>aii 

ways,  and  ewttwys 

5 Tunriels.  atiaits.  anO  general  under- 
ground nvorli  aress  (Exceotion  Mm 
imum  o*  10  too<-candles  b  reqi»ea 
M  tunnel  and  shaft  headng  dunng 
dnting  mucking,  ami  scaing  Mrte 
Salety  and  Healtr  Aonarvstratior, 
approved  cap  bgfits  snai'  be  ac 
ceplabte  tar  use  in  the  tunr>ei  t^eatf 
ing  I 

10 I  General  stxsps  (eg.  mechanical  and 

electrical  equipmem  rooms  active 
slorerooms.  tjaracks  or  irvir>g  qua» 
»ers,  locker  or  *esSKig  roorts 
dtnng  areas,  and  mdoor  toilets  aoa 
(•orkroorw.) 

30 FirsJ  aid  slatons,  mtumanes   anc  oi 

fices. 


(n)  Sanitation  at  temporary 
workplaces. — (1)  Potable  water  (i)  An 
adequate  supply  of  potable  water  shall 
be  provided  on  the  site. 

(ii)  Portable  containers  used  to 
dispense  drinking  water  shall  be 
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r«p«hl«>  nf  hf-injj  ftghtly  doted,  and 
t«<);iip()«Ml  wtlh  .1  l<ip    W^lrr  shrill  not  b« 
di[i[>«'(l  from  (  DiiirtiniT^ 

!iii|  Any  r  untrtiner  u(i«*il  tn  dutntiutc 
ilrmkinx  vvnti*r  «»hrtll  he  cli-arly  rruirVfii 
lit  til  !hc  rirtturf  of  its  contents  and  nut 
ii!»«*ii  for  any  nther  purpose 

1 1\  1  Wherv  MHslf  ^/tmc  »>  ciip»  (to  be 
uHcd  fnit  one  1  )  iirf  nuppluvi.  S<ith  it 
^(iriitiirv  (  (Hitdiiicr  for  the  unii.tn)  i:up« 
iinil  ri  rf<  f'plrti  li*  for  limpoHitiK  of  ihf 
liiicit  (lips  dhrtll  hv  proviiirit 

(21  Wtiifhh'iih.'f  wiitiT  |i)  nvitlj'tn  for 
nonpolahlp  whIit   nut  h  «»  wHter  for 
firrfinhtinK  p\irp<i«i»'H,  nhull  t«'  iili-ntified 
to  mdiciili*  (  li'Mrly  thni  th«'  vsnti-r  ih 
iingaff  iin<l  it  not  to  ^)♦■  ii»»'(l  for 
dnnkinK.  wHshinn  or  (:(Mikin)j  purptut-^ 

|il)  rhfrt'  *hrtll  bw  no  cnisn 
connfi  lion,  open  or  polenlitd    hftwi-fti  a 
«y»tpm  funiiihinx  poiriMf  wntcr  rind  h 
tytti-m  furnishing  nonpninhlc  w-ttfr 

|.l|  TniU-t  '\u  i.'inr.i  III  I'oil.'ti  shall  Ih; 
provided  for  pmploypt-s  hi  i  ordinjj  to  the 
follovMnn  Tahlf  M   12«)  J 

Ta8C£  M-120  2— Tolet  Facilities 


^urritMr  l><  TDplii')  n— 


%MrwTtuny  numtMf  o^ 


K  01 

Uo<«  V«M«  200     


On* 

Ona  kxM  Mai  md  on* 


On*  tdrtM  Mat  and  ona 

i«<nai  par  M 
amptoyvaa 


111)  t'ndiT  'rmporiiry  field  rondilions 
provisions  sh^iil  ti«-  niiidf  to  assurt-  thai 
at  leant  one  toilfl  facility  is  availalile 

|iii)  Hazardous  waste  sites  not 
provided  with  a  sanitary  sewer  shall  he 
provided  wilh  the  following  toilc' 
f.K  ilities  iin!ess  prohibited  dy  lo<  al 
codes 

(A  '  ( Ihemii.al  toilets 

(D|  He(  irculatinH  toilets, 

|(^)  C.DnitHistton  toilets  or 

ID)  Flush  toilets 

(iv)   rhe  reijuirements  .if  this 
paranraph  for  s.initation  fai  lUtieH  shaii 
not  apply  to  mobile  crews  ha\inx 
transportation  reaiiily  available  lu 
nearl)>  toilet  fat  ilitii-s 

Iv  I  Door*  enteruix  toilet  fai  ilities  shall 
be  provided  A:'h  entratii  e  lo<:ks 
1  onlrolled  from  insiile  the  fai  ility 

|4!  h  uhI  h(.':u!.':t:fi   All  food  serM.  e 
fill  ilities  and  o{>«TiilU)ns  for  employees 
shall  meet  the  applu  able  laws 
ordiiuiiii  es    and  regulations  of  tfie 
lunsdictlons  in  which  they  are  \'h  ated 

f'l   rrmf><ini'-\  iJfi'fJiUfi  ij::t:'tf:-'i 
When  temponiry  sleepiiijj  ijua.'^lers  are 
provided,  they  shall  lie  healed. 
ventilated,  and  lighted 

|H)  Uui/i/c'v  '(,'<  ,',.',••,»  The  e'T'ptoyer 
•  hall  pruvule  adequate  washing 


facilities  for  employeet  enjjHged  in 
operations  whore  hazartlous  substances 
may  he  harmful  to  employees   Such 
facilities  shall  be  in  near  prtiximity  to 
the  worliHile   m  areas  where  enposures 
are  tK'low  permissible  exposure  limits 
and  published  exposure  levels  and 
whi(  h  are  under  the  controls  of  the 
employer  and  shall  he  so  etjuipped  as  to 
etiatile  employees  to  remove  hazartious 
Htibstanies  from  themselves 

I"")  Sh<'t%rrs  ,:fu/  <  ,*'ij.'ryf'  n^'unis  When 
hazardous  waste  clean  up  or  removal 
operations  commence  on  a  site  and  the 
duration  of  the  work  will  require  six 
months  or  j^reater  time  to  complete,  the 
employer  shall  provide  showers  and 
change  rtxims  for  all  employees  exposed 
to  hazariious  subslanc  es  and  health 
hazards  involved  in  hazardous  waste 
(  lean  up  or  removal  operations 

(i)  Showers  shall  he  provided  and 
shall  meet  the  recjuirements  of  29  Ch"K 

i«ini4i|d||  \] 

(ii)  ChanxH  rooms  shall  In*  provided 
and  shall  meet  the  requirements  of  29 
{'.m  Vnn  141|el   Chan^p  nwims  shall 
consist  of  two  s«'paiate  ch<inx''  areas 
separated  by  the  shower  area  re(]iiirfd 
m  paragraph  InlPJIil  of  this  section   t)nfl 
change  area,  with  an  exit  leading  off  the 
worksite,  shall  provide  employees  with 
a  (  lean  area  where  they  c^in  removp, 
store,  and  put  on  stn-et  clothing  The 
second  area,  with  an  exit  to  the 
worksite,  shall  prtivide  employees  with 
an  area  where  they  can  put  on.  remove 
and  store  work  clothinjj  and  personal 
protective  equipment 

(ill)  Showers  and  (  han^e  rooms  shall 
he  liHrtted  m  areas  where  exposures  are 
below  the  p^-rmissible  exposure  limits 
and  published  exf>osure  levels  if  this 
cannot  l>e  ac<  omplished.  then  a 
ventilation  system  shall  l>e  provided 
that  will  supply  air  that  is  below  the 
permissible  ex[H)8ure  limits  and 
pulilished  exposure  levels 

(iv)  pjTiployers  shall  assure  that 
employees  shower  at  the  end  of  their 
work  shift  antl  when  leaving  the 
hazardous  waste  site 

|ol  \'rt*  In  Anc'.'.'vv  priyyirtims  \\]  The 
employer  shall  develop  and  implement 
procedures  for  the  introduction  of 
effei  tive  new  tec.hnoloKies  and 
eijaipnient  develop»'d  for  the  imprvjvei) 
prote(  turn  of  employees  working  with 
hazardous  waste  clean  up  operations. 
and  the  same  shall  \h-  implemented  as 
part  of  the  site  safety  and  health 
pronram  to  assure  that  employee 
protei  turn  is  bieiiiu  maintained 

(2)  Sew  te(  hnolojjies,  ei^uipment  or 
control  measures  available  to  the 
Industry    su<  h  as  'he  use  of  foams, 
■  bsort>ents.  a  !sorl<<:',l»   neutralizers.  or 
(''her  means  'i  s'lppress  the  level  of  air 
coiilaminaies  Miuie  excavating  the  site 


or  for  spill  control,  shall  be  evaluated  by 
employers  or  their  representatives.  Such 
an  evaluation  shall  be  done  to 
determine  the  effectiveness  of  the  new 
methods,  matonals.  or  equipment  before 
implementing  their  use  on  a  lar>je  scale 
for  enhancing  employee  protection. 
Information  and  data  from 
manufacturers  or  suppliers  may  be  used 
as  part  of  the  employer's  evaluation 
effort   Such  evaluations  shall  tH>  made 
available  to  OSHA  upon  request 

(p)  Cprtcin  Operations  Cunductt^d 
L  'nder  the  Ri'scurre  Ciinsen'nlnin  and 
Ht-iinory  Art  of  1976  (RCFL'K) 
Fjnployers  conducting  operations  at 
treatment,  storage,  and  disposal  (TSD) 
facilities  specified  in  paragraph  (a)(l)(iv) 
of  this  section  not  exempted  by 
paragraph  (a|(2)(iii)  of  this  section  shall 
provide  and  implement  the  programs 
specified  in  this  paragraph. 

(1)  SaU'ty  and  hcvlth  pn>ymm  The 
employer  shall  develop  and  implement  a 
written  safety  and  health  program  for 
employees  involved  in  hazardous  waste 
operations  that  shall  t)e  available  for 
in.spection  by  employees,  their 
representatives  and  OSHA  personnel 
The  pn)gram  shall  be  designed  to 
identify,  evaluate  and  control  safety  and 
health  hazards  in  their  facilities  for  the 
purpose  of  employee  protection,  to 
provide  for  emergency  response  meeting 
the  requirements  of  paragraph  (p|(8)  of 
this  section  and  to  address  as 
appniprtatp  site  analysis,  engineering 
controls  maximum  exposure  limits, 
hazardous  waste  handling  procedures 
and  uses  of  new  tP(  hnologies 

|2|  fiij/ani  lommunn  atiiw  pn>firani. 
The  employer  shall  implement  a  hazard 
communication  pn>gram  meeting  the 
requirt-ments  of  2H  CVR  1910  1200  as  part 
of  the  employer  s  safety  and  program 

Nola  to  IfflO  120 — Thf  pxemptmn  fur 

h.iiardoiin  waste  prtivided  m  |  IWli)  1  .iHO  IS 
appliratile  to  this  »e(.tH(n 

{,))  \Jf'diia!  sun-fillunce  prDiinim  The 
employer  shall  develop  and  implement  a 
medical  surveillance  program  meeting 
the  requin'nienls  of  p.iragniph  (f]  of  this 
section 

(4)  D>'(  i'ntair,ii\ul:on  pri>^nim  The 
employer  shall  develop  and  implement  a 
decontamination  procedure  meeting  the 
requirements  of  paragraph  (k)  of  this 
si-(  lion 

[h\  Sfw  ti'(  hni'h>s\  pntjiiruni  The 
employer  shall  develop  and  implement 
pro(  edures  meeting  the  requirements  of 
p.'.ragraph  (o)  of  this  section  for 
introdut  ing  new  and  innovative 
ei^uipnient  into  the  workplac  e 

(H|  S1t}tiTial  handlinji  pnyyram  Where 
employees  will  be  handling  drums  or 
containers,  the  employer  shall  develop 


and  implement  procedures  meeting  the 
requipements  of  paragraphs  (j)(l)  (ii) 
through  (viii)  and  (xi)  of  this  section,  as 
well  88  (jl(3)  and  (j)(8)  of  this  section 
prior  to  starting  »uch  work. 

(7)  Training  program — (i)  New 
employees.  The  employer  shall  develop 
and  implement  a  training  program, 
which  IS  part  of  the  employer's  safety 
and  health  program,  for  employees 
involved  with  hazardous  waste 
operations  to  enable  employees  to 
perform  their  assigned  duties  and 
functions  in  a  safe  and  healthful  mamner 
so  as  Ttoi  to  endanger  themselves  or 
other  employees.  The  initial  training 
shall  be  for  24  hours  and  refresher 
training  shall  be  for  eight  hours 
annually.  Employees  who  have  received 
the  inibal  training  required  by  this 
paragraph  shall  be  given  a  written 
certificate  attesting  that  ihey  have 
successfully  completed  the  necessary 
training. 

(li)  Current  employees.  Employers 
who  can  show  by  an  employee's 
previous  work  experience  and/or 
training  that  the  employee  has  had 
training  equivalent  to  the  initial  training 
required  by  this  paragraph,  shall  be 
considered  as  meeting  the  initial 
training  requu^menls  of  this  paragraph 
as  to  that  employee.  Equivalent  training 
includes  the  training  that  existing 
employees  might  have  already  received 
from  actual  site  work  experience. 
Current  employees  shall  receive  eight 
hours  of  refresher  training  annually. 

(iii)  Trainers.  Trainers  who  teach 
initial  training  shaO  have  satisfactorily 
completed  a  training  course  for  teaching 
the  subjects  they  are  expected  to  teach 
or  they  shall  have  the  academic 
credentials  and  instruction  experience 
necessary  to  demonstrate  a  good 
command  of  the  subject  matter  of  the 
courses  and  competent  instructional 
skills. 

(8)  Emergency  response  program — (i) 
Emergency  response  plan.  An 
emergency  response  plan  shall  be 
developed  and  implemented  by  all 
employers,  Strch  plans  need  not 
duplicate  any  of  the  subjects  fully 
addressed  in  the  employer's  contingency 
planning  reqaired  by  penrnts.  such  as 
those  issued  by  the  U.S,  Environmental 
Protection  Agency,  provided  that  the 
contingency  plan  is  made  part  of  the 
emergency  response  plan.  The 
emergency  response  plan  shall  be  a 
written  portion  of  the  employers  safety 
and  health  program  required  in 
paragraph  (p)(l)  of  this  section. 
Employers  who  will  evacuate  their 
employees  from  the  worksite  location 
when  an  emergency  occurs  and  who  do 
not  permit  any  of  their  employees  to 
assist  in  handling  the  emergency  are 


exempt  from  the  requirements  of 
paragraph  (p)(8)  if  they  provide  an 
emergency  action  plan  complying  with 
5  1910.38(a)  of  this  part. 

(ii)  Elements  of  an  emergency 
response  plan.  The  employer  shall 
develop  an  emergency  response  plan  for 
emergencies  which  shall  address,  as  a 
minimum,  the  following  areas  to  the 
extent  that  they  are  not  addressed  in 
any  specific  program  required  in  this 
paragraph: 

(A)  fYe-emergency  planning  and 
coordination  with  outside  parties. 

fB)  Personnel  roles,  hnes  of  authority, 
and  communication. 

|C)  Emergency  recognition  and 
prevention. 

fD)  Safe  distances  and  places  of 
refuge. 

(E)  Site  security  and  control. 

(F)  Evacuation  routes  and  procedures. 

(G)  Decontamination  procedures. 

\\\)  Emergency  medical  treatment  and 
first  aid. 

(I)  Emergency  alerting  and  response 
procedures. 

(J)  Critique  of  response  and  foUow-up. 

fK)  pre  and  emergency  equipment 

(iii)  Training.  (A)  Training  for 
emergency  respcmse  employees  shall  be 
completed  before  they  are  called  upon 
to  perform  in  real  emergencies.  Such 
training  shall  include  the  elements  of  the 
emergency  response  plan,  standard 
operating  procedures  the  employer  has 
established  for  the  job,  the  personal 
protective  equipment  to  be  worn  and 
procedures  for  handling  emergency 
incidents. 

Exception  »1:  An  employer  need  not  train 
all  employees  to  the  degree  specified  if  the 
employer  divides  the  work  force  in  a  manner 
such  that  a  sufficient  number  of  employees 
who  have  responsibility  to  control 
emerfencies  have  the  training  specified,  and 
all  other  employees,  who  may  first  respond  to 
an  emergency  incident,  have  sufficient 
awareness  training  to  recognize  that  an 
emergency  response  situation  exists  and  that 
they  are  instructed  in  that  case  to  summon 
the  fully  trained  employees  and  not  attempt 
control  activities  for  which  they  are  not 
trained. 

ExceptuMi  »2.-  An  employer  need  not  train 
all  employees  to  the  degree  specified  if 
arran^ments  have  been  made  in  advance  for 
an  outside  fully-trained  emergency  response 
team  to  respond  in  a  reasonable  period  and 
all  employees,  who  may  come  to  the  incident 
first,  have  sufficient  awareness  training  to 
recognize  that  an  emergency  response 
sitoation  exists  and  tliey  have  l>een 
instructed  to  call  the  designated  outside  fully- 
trained  emergency  response  team  for 
assistajice. 

(B)  Employee  members  of  TSD  facility 
emergency  response  organizations  shall 
be  trained  to  a  level  of  competence  in 
the  recognition  of  health  and  safety 


hazards  to  protect  themselves  and  other 
employees.  Tliis  would  include  training 
in  the  methods  used  to  minimize  the  risk 
from  safety  and  health  hazards;  in  the 
safe  use  of  control  equipment:  in  the 
selection  and  use  of  appropriate 
personal  protective  equipment:  in  the 
safe  operating  procedures  to  be  used  at 
the  incident  scene;  in  the  techniques  of 
coordination  with  other  employees  to 
minimize  nsks;  in  the  appropriate 
response  to  over  exposure  from  health 
hazards  or  injury  to  themselves  and 
other  employees;  and  in  the  recognition 
of  subsequent  symptoms  which  may 
result  from  over  exposures, 

(C]  The  employer  shall  certify  that 
each  covered  employee  has  attended 
and  successfully  completed  the  training 
required  in  paragraph  (p)[8Hiu)  of  this 
section,  or  shall  certify  the  employee  s 
competency  at  least  yearly.  The  mtthod 
used  to  demonstrate  competency  for 
certification  of  trauung  shall  be 
recorded  and  maintained  by  the 
employer. 

(iv)  Procedures  for  handling 
emergency  incidents.  (A)  In  additiur.  to 
the  elements  for  the  emergency  response 
plan  required  m  paragraph  (p)i8j(u)  of 
this  section,  the  following  elements  shall 
be  included  for  emergency  response 
plans  to  the  extent  that  they  do  not 
repeat  any  information  already 
contained  m  the  emergency  response 
plan: 

[1]  Site  topography,  layout  and 
prevailing  weather  conditions, 

[2]  Procedures  for  reporting  incidents 
to  local,  state,  and  federal  governmental 
agencies. 

(B)  The  emergency  response  plan  shall 
be  compatible  and  integrated  with  the 
disaster,  fire  and/or  emergency 
response  plans  of  local,  state,  and 
federal  agencies. 

(C)  The  emergency  response  plan 
shall  be  rehearsed  regulariy  as  part  of 
the  overall  training  program  for  site 
operations. 

(D)  The  site  emergency  response  plan 
shall  be  reviewed  periodically  and.  as 
necessary,  be  amended  to  keep  it 
current  with  new  or  changing  site 
conditions  or  informahon. 

(ET)  An  employee  alarm  system  shall 
be  installed  in  accordance  with  29  CfR 
1910.165  to  notify  employees  of  an 
emergency  situation;  to  stop  work 
activities  if  necessary:  to  lower 
background  noise  in  order  to  speed 
communication:  and  to  begin  emergency 
procedures. 

(F)  Based  upon  the  information 
available  at  time  of  the  emergency,  the 
employer  shall  evaluate  the  incident  and 
the  site  response  capabilities  and 
proceed  «vifh  the  appropriate  steps  lo 
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impli'meni  ihw  site  em^rxency  rwnponse 

pUn 

s(..''v.'i;/?(  (■  rf.i\isf<>    I"hi«  prtrHnrnph 
I  nvfrt  rtmployjTS  whose  emplciyt'fs  urn 
f'nKiiKeti  in  enifrj{»'nry  rf spotist'  ni) 
miittpf  where  it  cxxun  except  thnl  it 
i\nc%  Hdl  covt-r  employofi  ennafjod  ir, 
opertilions  «^)«'(;ifie(l  in  purrtKr^phs 
[,\\\\  i(i)  through  (h)(1)(iv)  of  thii  section 
I'hone  emerxency  rpsponse 
onjiini/.Hiions  who  have  developed  and 
implemented  program*  equivalent  to 
this  ptiragraph  for  handling  release*  of 
hii/iirdous  substances  pursuant  to 
«e<  tion  "MUI  of  the  Siiperfund 
Amendments  and  Reauthorization  Act 
of  19fi6  IKmeryency  Planning  and 
rommunily  Right  to  Know  Act  of  1966. 
42  I'  S  r.   nOO:t)  shall  he  deemed  to  have 
met  the  retjuiremcnts  of  (his  paragraph 

(1)  F:vt'r\riu  y  rf-iponsr  p'.aii   An 
fmergent  y  rtfsponse  plan  shall  he 
developed  and  implemented  to  handle 
rtiitu:ip<iled  emergencies  prior  to  the 
I  ommeni  emrnt  of  emergenc  y  response 
op«T(itions    rh«»  plan  shall  t)e  in  writing 
and  available  for  in»pe(  tioii  and  copying 
tiy  employees,  their  representatives  and 
()SH.\  personnel    Kniployers  who  will 
evmnale  their  employees  from  the 
workpliii:e  when  an  emergency  occ  urs. 
and  who  do  not  permit  any  of  their 
eiiipioyres  to  assist  in  handling  the 
emergency   are  exempt  from  the 
reqii'rements  of  this  p-ir.igraph  if  they 
provide  an  eniert<en(  \  .u  tion  plan  in 
«(i  iirdani  e  with  \  I'tlO  trtia)  of  this 
part 

|2)  Elr.vt'iils  of  a::  f.aityfncy 
rr-spunae plan  The  employer  shall 
develop  rtn  emergen!  y  response  plan  for 
enierveiK  les  whu.h  shfill  aildress    as  a 
niinimion.  the  following  to  the  ex'er.t 
that  they  are  not  addressed  elsewhere 

(i)  Pre  emergency  planning  and 
(oordinalion  with  outside  parties 

111)  Personnel  roles,  lines  of  authority, 
training,  and  communii  ation 

|iii)  Kmergeiu  y  rei  (ignition  and 
prevention 

(IV  )  Safe  disl,(ni.es  and  places  of 
refuge 

(v)  Site  security  and  control 

(vil  Kvacuation  routes  and  procedures 

(vu)  L)e<:ontamination 

(vlii)  Kmergeni  y  medicil  treatment 
and  first  aid 

(ix)  Fmergeoi  y  alerting  and  response 
procedures 

(x|  Critique  of  response  and  follow  up 

(xi)  n't',  and  emergency  equipment 

(xii)  Kmergency  response 
organizations  may  use  the  local 
emergency  response  plan  or  the  state 
emergency  response  plan  or  both,  as 
part  of  their  emergency  response  plan  to 
avoid  duplication  Those  items  of  the 
emergency  response  plan  that  are  being 


properly  addressed  by  the  SARA  Title 
III  plans  may  be  substituted  into  their 
emergency  plan  or  otherwise  kept 
toHelher  for  the  emplover  and 
employee  s  u.se 

( t)  f'mtriiurfs  ^or  handlinq 
rmf'n{pnr\  rfspofise  (i)  The  senior 
emergency  n'Spiinse  ofHcial  r<!sponding 
to  an  emergency  shall  l.ecome  the 
individual  in  charge  of  a  site-specifu 
Incident  Command  System  (ICS)  All 
emergency  responders  and  their 
communications  shall  be  coordinated 
and  controlled  through  the  individual  in 
I  harge  of  the  ICS  assisted  by  the  senior 
official  present  for  each  employer 

No*»  Is  (q)(3Mi).— The  "senior  ofriclsl'  at 
an  smergency  rfsponse  ii  the  moil  senior 
official  on  the  site  who  hat  the  responiihility 
fur  controlling  the  cp^Tationt  at  the  site 
Initially  it  is  the  senuir  officer  on  the  first  due 
pii-ie  of  rt-sponding  em«Txency  apparatus  to 
arrive  on  the  incident  scene  As  more  senior 
iiffii  er«  arrive  (i  e  ,  battalion  chief.  fir«  chief. 
atrtiB  law  enforcemenl  official,  site 
coordinator  etc  1  the  p<i»itu)n  ii  passed  up 
thr  line  of  authority  whuJi  has  l>een 
previiiutiy  established 

(ii)  The  individual  in  charge  of  the  ICS 
shall  identify   to  the  extent  possible,  all 
ha/.ardinis  substances  or  conditions 
present  and  shall  address  as  appropriate 
site  analysis,  use  of  engineering 
contnils,  maximum  exposure  limit.s. 
hazardous  substance  handling 
procedures,  and  use  of  any  new 
technologies. 

(inl  Bused  on  the  hazardous 
substani  es  and/or  conditions  present. 
the  individual  in  charge  of  the  ICS  shall 
iniplenient  appropn.ite  emergency 
operations,  ami  assure  that  the  personal 
protective  equipment  worn  is 
appnipnate  for  the  hazards  to  be 
e'u.ountered   However  personal 
protective  equipment  shall  meet,  at  a 
minimum,  the  criteria  contained  In  29 
CFR  1910  156(e)  when  worn  while 
performing  fire  fighting  operations 
beyond  the  incipient  stage  for  any 
incident  or  site 

(iv)  Employees  engaged  in  emergency 
response  and  exposed  to  hazardous 
substances  prj'senting  an  inhalation 
hazard  or  potential  inhalation  hazard 
shall  wear  positive  pressure  self- 
contained  breathing  apparatus  while 
engaged  in  emergency  response,  until 
8U(h  time  that  the  individual  in  charge 
of  the  ICS  determines  through  the  use  of 
air  monitonng  that  a  decreased  level  of 
respiratory  protection  will  not  result  in 
hazardous  exposures  to  employees 

(v)  The  individual  in  charge  of  the  ICS 
shall  limit  the  number  of  emergency 
response  personnel  at  the  emergency 
site,  in  those  areas  of  potential  or  actual 
exposure  to  incident  or  site  hazards,  to 
those  who  are  actively  performing 


emergency  operations  However. 
operations  in  hazardous  areas  shall  be 
performed  using  the  buddy  system  in 
groups  of  two  or  more. 

(vi)  Back  up  personnel  shall  stand  by 
with  equipment  ready  to  provide 
assistance  or  rescue  Advance  first  aid 
support  personnel,  as  a  minimum,  shall 
also  stand  by  with  medical  equipment 
and  transportation  capability. 

(vii)  The  individual  in  charge  of  the 
ICS  shall  designate  a  safety  official,  who 
IS  knowledgable  in  the  operations  being 
implemented  at  the  emergency  response 
site,  with  specific  responsibility  to 
identify  and  evaluate  hazards  and  to 
provide  direction  with  respect  to  the 
safety  of  operations  for  the  emergency 
at  hand 

(viii)  When  activities  are  judged  by 
the  safety  official  to  be  an  IDLH 
condition  and/or  to  involve  an  imminent 
danger  condition,  the  safety  official 
shall  ha\  e  the  authority  to  alter, 
suspend,  or  terminate  those  activities. 
The  safety  official  shall  immediately 
inform  the  individual  in  charge  of  the 
K^S  of  any  actions  needed  to  be  taken  to 
correct  these  hazards  at  an  emergency 
scene 

(ix)  After  emergency  operations  have 
terminated,  the  individual  in  charge  of 
the  ICS  shall  implement  appropnate 
decontamination  procedures. 

(x)  When  deemed  necessary  for 
meeting  the  tasks  at  hand,  approved 
self-contained  compressed  air  breathing 
app.iratus  n-ay  be  u.sed  with  approved 
cylinders  from  other  approved  self- 
contHJned  compres.sed  air  breathing 
apparatus  provided  that  such  cylinders 
are  of  the  same  capacity  and  pressure 
rating  All  compressed  air  cylinders 
used  with  self-contained  breathing 
apparatus  shall  meet  U.S.  Department  of 
Transportation  and  National  Institute 
for  Occupational  Safety  and  Health 
cntena. 

(4)  Skilled  support  personnel 
Personnel,  not  necessarily  an  employer's 
own  employees,  who  are  skilled  in  the 
operation  of  certain  equipment,  such  as 
mechanized  earth  moving  or  digging 
equipment  or  crane  and  hoisting 
equipment,  and  who  are  needed 
temporarily  to  perform  immediate 
emergency  support  work  that  cannot 
reasonably  be  performed  in  a  timely 
fashion  by  an  employer's  own 
employees,  and  who  will  be  or  may  be 
exposed  to  the  hazards  at  an  emergency 
response  scene,  are  not  required  to  meet 
the  training  required  in  this  paragraph 
for  the  employer's  regular  employees 
However,  these  personnel  shall  be  given 
an  initial  briefir\g  at  the  site  prior  to 
their  participation  in  any  emergency 
response.  The  initial  bnefing  shall 


include  instruction  in  the  wearing  of 
appropriate  personal  protective 
equipment,  what  chemical  hazards  are 
involved,  and  what  duties  are  to  be 
performed.  All  other  appropriate  safety 
and  health  precautions  provided  to  the 
employer  s  own  employees  shall  be  used 
to  assure  the  safety  and  health  of  these 
personnel. 

(5)  Specialist  employees.  Employees 
who,  in  the  course  of  their  regular  job 
duties,  work  with  and  are  trained  in  the 
hazards  of  specific  hazardous 
substances,  and  who  will  be  called  upon 
to  provide  technical  advice  or 
assistance  at  a  hazardous  substance 
release  incident  to  the  individual  in 
charge,  shall  receive  training  or 
demonstrate  competency  in  the  area  of 
their  specialization  annually. 

(6)  Training.  Training  shall  be  based 
on  the  duties  and  function  to  be 
performed  by  each  responder  of  an 
emergency  response  organization.  The 
skill  and  knowledge  levels  required  for 
all  new  responders,  those  hired  after  the 
effective  date  of  this  standard,  shall  be 
conveyed  to  them  through  training 
before  they  are  permitted  to  take  part  in 
actual  emergency  operations  on  an 
incident.  Employees  who  participate,  or 
are  expected  to  participate,  in 
emergency  response,  shall  be  given 
training  in  accordance  with  the 
following  paragraphs: 

|i)  First  responder  awareness  level. 
First  responders  at  the  awareness  level 
are  individuals  who  are  likely  to  witness 
or  discover  a  hazardous  substance 
release  and  who  have  been  trained  to 
initiate  an  emergency  response 
sequence  by  notifying  the  proper 
authorities  of  the  release.  They  would 
take  no  further  action  beyond  notifying 
the  authorities  of  the  release.  First 
responders  at  the  awareness  level  shall 
have  sufficient  training  or  have  had 
sufTicient  experience  to  objectively 
demonstrate  competency  in  the 
foUowiivg  areas: 

(A)  An  understanding  of  what 
hazardous  materials  are,  and  the  risks 
associated  with  them  in  an  incident. 

(B)  An  understanding  of  the  potential 
outcomes  associated  with  an  emergency 
created  when  hazardous  materials  are 
present. 

(C)  The  ability  to  recognize  the 
presence  of  hazardous  materials  in  an 
emergency. 

(D)  The  ability  to  identify  the 
hazardous  materials,  if  possible. 

(E)  An  understanding  of  the  role  of  the 
first  responder  awareness  individual  in 
the  employer's  emergency  response  plan 
Including  site  security  and  control  and 
the  U.S.  Department  of  Transportation's 
Emergency  Response  Guidebook. 


(F)  The  abihty  to  realize  the  need  for 
additional  resources,  and  to  make 
appropriate  notifications  to  the 
communication  center. 

(ii)  First  responder  operations  level. 
First  responders  at  the  operations  level 
are  individuals  who  respond  to  releases 
or  potential  releases  of  hazardous 
substances  as  part  of  the  initial 
response  to  the  site  for  the  purpose  of 
protecting  nearby  persons,  property,  or 
the  environment  from  the  effects  of  the 
release.  They  are  trained  to  respond  in  a 
defensive  fashion  without  actually 
trying  to  stop  the  release.  Their  function 
is  to  contain  the  release  from  a  safe 
distance,  keep  it  from  spreading,  and 
prevent  exposures.  First  responders  at 
the  operational  level  shall  have  received 
at  least  eight  hours  of  training  or  have 
had  sufficient  experience  to  objectively 
demonstrate  competency  in  the 
following  areas  in  addition  to  those 
listed  for  the  awareness  level  and  the 
employer  shall  so  certify: 

(A)  Knowledge  of  the  basic  hazard 
and  risk  assessment  techniques. 

(B)  Know  how  to  select  and  use 
proper  personal  protective  equipment 
provided  to  the  first  responder 
operational  level. 

(C)  An  understanding  of  basic 
hazardous  materials  terms. 

(D)  Know  how  to  perform  basic 
control,  containment  and/or 
confinement  operations  within  the 
capabilities  of  the  resources  and 
personal  protective  equipment  available 
with  their  unit. 

(E)  Know  how  to  implement  basic 
decontamination  procedures. 

(F)  An  understanding  of  the  relevant 
standard  operating  procedures  and 
termination  procedures. 

(iii)  Hazardous  materials  technician. 
Hazardous  materials  technicians  are 
individuals  who  respond  to  releases  or 
potential  releases  for  the  purpose  of 
stopping  the  release.  They  assume  a 
more  aggressive  role  than  a  first 
responder  at  the  operations  level  in  that 
they  will  approach  the  point  of  release 
in  order  to  plug,  patch  or  otherwise  stop 
the  release  of  a  hazardous  substance. 
Hazardous  materials  technicians  shall 
have  received  at  least  24  hours  of 
training  equal  to  the  first  responder 
operations  level  and  in  addition  have 
competency  in  the  following  areas  and 
the  employer  shall  so  certify: 

(A)  Know  how  to  implement  the 
employer's  emergency  response  plan. 

(B)  Know  the  classification, 
identification  and  verification  of  known 
and  unknown  materials  by  using  field 
survey  instruments  and  equipment. 

(C)  Be  able  to  function  within  an 
assigned  role  in  the  Incident  Command 
System. 


(D)  Know  how  to  select  and  use 
proper  specialized  chemical  personal 
protective  equipment  provided  to  the 
hazardous  materials  technician 

(E)  Understand  hazard  and  risk 
assessment  techniques. 

(F)  Be  able  to  perform  advance 
control,  containment,  and/or 
confinement  operations  within  the 
capabilities  of  the  resources  and 
personal  protective  equipment  available 
with  the  unit. 

(G)  Understand  and  implement 
decontamination  procedures 

[H)  Understand  termination 
procedures. 

(I)  Understand  basic  chemical  and 
toxicological  terminology  and  behavior. 

(iv)  Hazardous  materials  specialist. 
Hazardous  materials  specialists  are 
individuals  who  respond  with  and 
provide  support  to  hazardous  matenals 
technicians.  Their  duties  parallel  those 
of  the  hazardous  matenals  technician, 
however,  those  duties  require  a  more 
directed  or  specific  knowledge  of  the 
various  substances  they  may  be  called 
upon  to  contain.  The  hazardous 
materials  specialist  would  also  act  as 
the  site  liaison  with  Federal,  state,  local 
and  other  government  authorities  in 
regards  to  site  activities.  Hazardous 
materials  specialists  shall  have  received 
at  least  24  hours  of  training  equal  to  the 
technician  level  and  in  addition  have 
competency  in  the  following  areas  and 
the  employer  shall  so  certify: 

(A)  Know  how  to  implement  the  local 
emergency  response  plan. 

(B)  Understand  classification, 
identification  and  verification  of  known 
and  unknown  materials  by  using 
advanced  survey  instruments  and 
equipment. 

(C)  Know  of  the  state  emergency 
response  plan. 

(D)  Be  able  to  select  and  use  proper 
specialized  chemical  personal  protective 
equipment  provided  to  the  hazardous 
materials  specialist. 

(E)  Understand  in-depth  hazard  and 
risk  techniques. 

(F)  Be  able  to  perform  specialized 
control,  containment,  and/or 
confinement  operations  within  the 
capabilities  of  the  resources  and 
personal  protective  equipment 
available. 

(G)  Be  able  to  determine  and 
implement  decontamination  procedures. 

(H)  Have  the  ability  to  develop  a  site 
safety  and  control  plan. 

(I)  Understand  chemical,  radiological 
and  toxicological  terminology  and 
behavior. 

(v)  On  scene  incident  commander. 
Incident  commanders,  who  will  assume 
control  of  the  incident  scene  beyond  the 
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rir^l  rfsponder  awareneu  level.  thaJI 
rf  ( »Hv«  at  1«HS(  24  hour*  of  tnnning 
»'i)n«i  h)  tha  flnl  r«»pooder  opiTitioaa 
level  and  in  addition  have  competency 
in  the  foUowmti  areai  and  the  employer 
•hall  so  certify 

(A)  KiKiw  dnd  be  able  to  implement 
the  employer  I  tncMlent  commHnd 
ayatem. 

(B)  Know  Soiw  to  impiemenl  the 
empiuyar  ■  eoiargency  reaponae  plan 

|C)  Know  rtnd  underatand  the  L«at^l» 
and  nska  aaaocuitnd  with  enipluyi<es 
working  m  r.hemiciil  pixiteotive  ciuthin^ 

ID)  Know  how  to  implement  the  local 
emetTiency  response  plan 

(K)  Know  oi  Ihe  gtale  emergency 
reapunae  plan  and  af  the  Federal 
Reajonal  Reiponse  Team 

(Fl  Know  and  understand  the 
Importance  of  decontamination 
procedures 

f7)  Traiitt'n  Trainem  who  teach  any 
of  the  above  training  lubjects  shall  have 
aatlsfactorily  completed  a  traiiiing 
couma  for  teaching  the  aubjecta  they  are 
eipected  to  teach,  such  as  the  course* 
offered  by  the  V  S.  Plra  Academy,  or 
they  shall  have  the  training  and/or 
rtcadamic  crtxlentiaia  and  Instructional 
experience  neceaaary  to  demonstrate 
competent  tnatructional  skills  and  a 
gtxid  command  of  the  subject  matter  of 
the  couraes  they  are  to  teach 

(B)  Rfffrr^hm-  training  [i]  Tho^e 
employee*  who  are  trained  in 
accordance  with  parajjraph  IqMfl)  of  this 
section  shall  receive  amiual  refresher 
training  of  stifRfiecit  content  and 
duration  to  mamtntn  their  competenaea. 
or  shall  demoniitrate  competency  in 
thtjae  areas  at  teaat  yearly 

(li)  A  atatemenl  ahall  be  made  of  the 
trammn  or  ormrpetenry.  arid  if  a 
statement  of  competency  is  made,  the 
employer  ahall  keep  a  record  of  the 
methodology  used  to  dem(»n»trHtr 
I  umpeteBcy 

{9)  Metdtool  a«rr»y//<jftce  and 
coiwmhatHtr  {\\  Mvmbera  of  an 
organized  and  designated  HAZMAT 
team  and  K«tMrdomi  malenala 
specialists  shall  receive  a  b«»elme 
physKwl  examination  and  be  pn)TKled 
with  medu.al  aairreiJlanoe  aa  re<<uired  in 
paragraph  (f)  of  thia  section 

111)  An^  enawT nancy  reaponse 
employees  «dto  axhiNta  signs  or 
symptoms  which  may  have  resulted 
from  e\po«ure  to  kaxardous  aubatances 
Jtsnng  the  onurae  of  an  emergency 
incident,  etthar  Mimedialely  or 
sul>sequen)ly   shall  be  provided  ^ith 
m«dical  oonaultation  aa  required  in 
paraxraph  |f)(3)|i0  of  thta  section 

111')  C^hfrrui  ul pn>tn  tivc  cli'lhirnt 
t^heaiical  prolvctlve  clothing  and 
equipaant  to  be  <ised  by  organized  and 
designated  tlAZMAT  team  meinbers  or 


to  b«  uaad  try  haxardoua  cnatenals 
.spedaliato.  sImH  Meet  the  requirements 
of  paragra^jha  (r)  (3|  through  (51  of  this 
section 

(11)  Pimt-emtfrffncy  maporme 
npmratjoim.  Upon  completion  of  the 
emergency  response.  If  it  is  determined 
that  It  IS  neoevtary  to  remoTe  hazardous 
substances,  health  harards.  and 
mafenala  contaminated  with  them  (such 
as  contaminated  eoil  or  other  elements 
of  the  netural  environment)  from  the  site 
r»f  the  incident,  the  employer  condncting 
the  clea«-«p  shall  comply  with  one  of 
the  folkminr 

(i)  Meet  all  of  the  reqiiireroents  of 
parafiraphs  fb]  through  (o)  of  thia 
section;  oc 

(il)  Whore  the  ciean-up  is  done  on 
plant  property  using  plant  or  workplace 
eruployeea.  sach  employees  shall  have 
completed  the  training  requirements  of 
the  foJlow1n«^  29  CFR  1910.38(a): 
ItflO  134;  1910  1200.  and  other 
appropriate  safety  and  health  trainm^ 
made  necessary  by  the  tasks  that  they 
are  expected  to  be  performed  snch  as 
personal  pio<ective  equipment  and 
decontanitaatlon  procedures.  All 
equipment  to  be  ased  In  the 
performance  of  the  clean-up  work  shall 
be  in  serviceable  condition  and  shall 
have  been  inspected  prior  to  use 

APPENDICES  TO  i  IVMlUM— HAZAKOOUS 
WASTE  af>SBATIONS  AND  EMERGENCY 
RESPONSE 

Nsis:  Tba  loUowu^  apfModicsa  aerva  aa 
non  mandalory  guideline*  to  aaaut 
omployeea  and  am^loyars  in  coaiplyina  with 
the  appropnaia  raqutrornents  of  this  section. 
Mowevar  para^aph  TinO.IZOtgl  makm 
mandatory  in  oertala  circmnstances  the  aae 
of  Levsl  A  and  tvrei  B  ITE  protection. 
AppandU  A — Paraooal  PiutacH^a  EqnlpnaBt 

Tiwa  appenotx  W€f%  fotth  tne  non- 
mawdstory  •xaanpte*  of  taatt  wttidi  stay  be 
used  to  tvshiata  oanphanoa  with  |  UnaUO 
(iiH4)  (ig  mmi  (lu).  Otker  lasts  and  otksr 
chdllen^  Slants  aisy  ba  aasd  to  avaisata 
oora^lunDS. 

4   VotaUr-^ncapm  mkHaig  c/tsmioo/  protfctj  vm 

1  0— &00|M 

1  1     Tlua  praUioa  aisaaursa  ti»e  ability  of  a 
gaa  lixhl  tolally-ancaiMuliitui^  cbamiciLl 
prulectlve  suit  materuil.  seam^  and  cloaures 
to  maintain  a  fUad  positive  pressure  The 
retuhs  of  this  pracMoe  allow  the  gas  tight 
inisgittjf  of  a  totaRy-encapaulatlng  chemical 
protective  suit  to  tis  evalaalad. 

12     llsalataDoa  of  theauM  malarlala  to 
pensaslSoa.  psostrstioiv.  astd  dagradatxtn  t>y 
ipeciflc  luMnlosa  ssbataacsa  la  not 
datsnBiaad  by  thu  \m»i  mathod. 

:ii)— OaHBitiun  of  tsnna 

2  1  "Tcrtally-ancapBulated  chemical 
pr-  'iiHtive  tuH  (TECP  suiJ]~  meana  ■  full 
body  garment  whrch  is  constructed  of 
pmtwttiTa  clothing  materlalr.  covers  the 
wrurer  i  iDrno   ht^ad   arms,  legs  and 


respicalor.  oMf  oovsr  the  wsarer'a  hands  and 
feel  with  tlikthr  sttachsd  ftssaa  and  boots: 
cuaaple<s^  arlnses  Hm  wesrer  and 
respirator  by  Useif  or  m  oombiaalion  with  the 
waarsr's  glovs*  and  boola. 

12  "Protective  clothing  material"  mean* 
any  material  or  combioalion  of  materials 
used  In  an  item  of  clothing  for  the  purpose  of 
isolating  parts  of  the  body  from  direct  contact 
with  a  poteollally  haxardoui  liquid  or 
gaasooa  rhaistrats. 

2  3  t^oa  Os^'asasna.  far  Iha  purpose  of 
thi*  last  umtkod.  the  limMad  flow  of  a  gas 
under  pressure  frofa  tha  aaada  of  a  TECP  suit 
to  ataaaphsre  at  a  preaonbsd  preaaura  and 
time  tntervaL 

3.0 — Summary  of  taal  metkod 

3  1  The  TECP  anil  i*  visually  inspected  and 
modified  for  the  test  The  te*t  apparatus  Is 
attached  to  the  anlt  to  permit  Inflation  to  the 
pra-^est  asH  eicpansiaii  prssauie  for  remmal 
of  suit  wnnklaa  asd  uaasaa.  Tha  prssaara  is 
lowsrsd  to  Ihs  last  piasasrs  and  monitored 
for  three  naunrtsa.  If  tha  praaaure  drop  is 
excesaivs.  Iha  TECP  auti  fsila  the  teal  and  la 
removed  fron  aarwcs-  Tha  Isal  is  repeated 
after  leak  locaUoa  and  rspair. 

4.0 — Required  Suppliea 

4.1  Source  of  compresasd  air 

4J  Teat  apparatru  for  salt  teatinA,  including 
a  presasre  BiesauiauiLiit  derics  with  a 
aansMivity  sf  at  least  ^  lack  wster  gauge 

4.3  Vsal  aahsa  Jsasis  pbp  or  sssttng  Ups. 

4.4  Saapy  ssslsr  sstaliea  sssd  soft  brsah. 

4.5  Stop  watch  or  sppra|iriale  timing 
device. 

5.0— SMfaty  Prscaultoas 

5  1  Care  shall  bs  Ukaa  to  provide  the 
correct  pressure  safety  device*  required  for 
the  source  of  compressed  air  used. 

ttJV— Tast  Procedure 

a.1  Prhjr  to  ssch  leet  the  tester  shaH 
perforn  a  visssl  htapeoMon  of  the  auit.  Chedi 
the  SBit  far  asaa  taitspfty  by  viauaUy 
examining  tkm  assBH  mad  paatly  pulling  on 
the  ssama.  EMora  Aiat  ail  air  anpply  fanaa. 
nttaiga.  vtsor.  stppara,  sad  vaNsa  are  aecare 
and  ahow  ao  aigna  ai  drntttiorMtma. 

R  1  1  Seal  off  tha  vanl  vaKsa  along  soth 
aay  odier  nonnal  inlet  or  axkaaat  pouils 
(such  as  umbilical  air  Una  fitting*  or  face 
piece  openinf^  srtth  tape  or  other  appropnate 
means  (capa.  plugs,  ftxtuia.  etc).  Care  should 
b«  axerdasd  to  tha  eesiiBg  process  nc^  to 
damage  any  of  the  suit  componeeta. 

6.17  Qsaa  all  dosars  aaasBfabsa. 

&U  Prepare  Ihe  aoit  for  aAatioa  by 
providing  aa  laiprovsasd  oonasctioo  poiat  on 
the  Buil  for  coansctu^  an  airhna.  Attach  the 
pressure  test  apparatus  to  the  suit  to  permit 
suit  inflation  from  s  coripre**ed  air  source 
equipped  with  a  pressure  indicating  regulator. 
The  leak  tightncs*  of  the  pressure  test 
apparatus  sboeW  be  tested  before  and  after 
each  last  bf  doaing  off  the  end  of  Ihe  tsbing 
aiinched  to  the  suii  and  assuring  a  pieaauie 
of  three  indiaa  sFslsr  t*ag*  for  three  minutes 
can  be  matauinad  If  a  osMpoasnl  is 
raiBoved  for  tha  test,  that  component  shall  be 
replaced  and  a  aecond  test  conducted  with 
another  component  removed  to  permit  a 
complete  test  of  the  ensemble 

8.1  4  The  pre  test  expansion  pressure  (A) 
and  the  s^t  lest  pressure  (B)  shall  be 
supplied  by  the  seit  manufacturer,  bsit  in  no 
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case  shall  they  be  less  than:  (A)  =  three 
inches  water  gauge:  and  (B)  =  two  inches 
water  gauge.  The  ending  suit  pressure  (C) 
shall  be  no  lesa  than  80  percent  of  the  test 
pressure  (B);  i.e.,  the  pressure  drop  shall  not 
exceed  20  percent  of  the  test  pressure  (B). 

6.1.5  Inflate  the  suit  until  the  preaaure 
inside  is  equal  to  pressure  (A),  the  pre-test 
expanaion  auit  preaaure.  Allow  at  least  one 
minute  to  Till  out  the  wrinkles  in  the  suit. 
Releaae  sufficient  air  to  reduce  the  suit 
pressure  to  pressure  (B).  the  suit  test 
pressure.  Begin  timing.  At  the  end  of  three 
minutes,  record  the  suit  pressure  as  preaaure 
(C),  the  ending  suit  pressure.  The  difference 
between  the  suit  test  pressure  and  the  ending 
suit  test  pressure  (B-C)  shall  be  defined  as 
the  suit  pressure  drop. 

6.1.6  if  the  suit  pressure  drop  is  more  than 
20  percent  of  the  suit  test  pressure  (B)  during 
the  three-minute  test  period  the  suit  fails  the 
test  and  ahall  be  removed  from  service. 

7X)— Retest  Procedure 

7.1  If  the  suit  fails  the  test  check  for  leaks 
by  inflating  the  suit  to  pressure  (A)  and 
brushing  or  wiping  the  entire  suit  (including 
seams,  closures,  lens  gaskets,  glove-to-sleeve 
joints,  etc.)  with  a  mild  aoap  and  water 
solution.  Observe  the  auit  for  the  formation  of 
aoap  bubblea,  which  ia  an  indication  of  a 
leak.  Repair  all  identifled  leaka. 

7.2  Retest  the  TECP  suit  as  outlined  in  Teat 
procedure  6i). 

ao— Report 

6.1  Each  TECP  auit  tested  by  this  practice 
shall  have  the  following  information 
recorded: 

6.1.1  Unique  identiflcation  number, 
identifying  brand  name,  date  of  purchase, 
material  of  construction,  and  unique  fit 
features.  e.g.,  special  breathing  apparatua. 

6.1.2  The  actual  valuea  for  test  pressures 
(A).  (B),  and  (C]  ahall  be  recorded  along  with 
the  specific  observation  times.  If  the  ending 
pressure  (C)  is  less  than  80  percent  of  the  test 
pressure  (B),  the  suit  shall  be  identified  as 
failing  the  test  When  possible,  the  specific 
leak  location  shall  be  identified  in  the  test 
records.  Retest  pressure  data  shall  be 
recorded  as  an  additional  test. 

6.1  3  The  source  of  the  test  apparatus  used 
shall  be  Identified  and  the  aensitivity  of  the 
preaaure  gauge  shall  be  recorded. 

6.1.4  Records  shall  be  kept  for  each 
pressure  test  even  if  repairs  are  being  made 
at  the  test  location. 

Caution 

Visually  inspect  all  parts  of  the  suit  to  be 
sure  they  are  positioned  correctly  and 
secured  tightly  before  putting  the  suit  back 
into  service.  Special  care  should  be  taken  to 
examine  each  exhaust  valve  to  make  sure  it 
is  not  blocked. 

Care  should  also  be  exercised  to  assure 
that  the  inside  and  outside  of  the  suit  is 
completely  dry  before  it  is  put  into  storage. 

B.  Totally-encapsulating  chemical  protective 
suit  qualitative  leak  test 

10 — Scope 

1.1  This  practice  semi-qualitatively  tests 
gas  tight  totally-encapsulating  chemical 
protective  suit  integrity  by  detecting  inward 
leakage  of  ainmonia  vapor.  Since  no 
modifications  are  made  to  the  suit  to  carry 


out  this  test,  the  results  from  this  practice 
provide  a  reaUstic  test  for  the  integrity  of  the 
entire  suit. 

1  2  Resistance  of  the  suit  materials  to 
permeation,  penetration,  and  degradation  is 
not  determined  by  this  test  method.  ASTM 
test  methods  are  available  to  test  suit 
materiala  for  these  characteristics  and  the 
tests  are  usually  conducted  by  the 
manufacturers  of  the  suits. 

2.0— Definition  of  terms 

2.1  'Totally-encapsulated  chemical 
protective  suit  (TECP  suit]  means  a  full  body 
garment  which  is  constructed  of  protective 
clothing  materials;  covers  the  wearer's  torso. 
head.  arms,  legs  and  respiraior  may  cover 
the  wearer's  hands  and  feet  with  tightly 
attached  gloves  and  boots;  completely 
encloses  the  wearer  and  respirator  by  itself 
or  in  combination  with  the  wearer's  gloves, 
and  boots. 

2.2  "Protective  clothing  material"  means 
any  material  or  combination  of  materials 
used  in  an  item  of  clothing  for  the  purpiose  of 
isolating  parts  of  the  body  trom  direct  contact 
with  a  potentially  hazardous  liquid  or 
gaseous  chemicals. 

2.3  'tkjs  tight" mean».  for  the  purpose  of 
this  test  method,  the  limited  flow  of  a  gas 
under  pressure  from  the  inside  of  a  TECP  suit 
to  atmosphere  at  a  prescribed  pressure  and 
time  interval. 

2.4  "Intrusion  Coefficient"  means  a  number 
expressing  the  level  of  protection  provided  by 
a  gas  tight  totally-encapsulating  chemical 
protective  suit  The  intrusion  coefficient  is 
calculated  by  dividing  the  test  room 
challenge  agent  concentration  by  the 
concentration  of  challenge  agent  found  mside 
the  suit.  The  accuracy  of  the  intrusion 
coefficient  is  dependent  on  the  challenge 
agent  monitoring  methods.  The  larger  the 
intrusion  coefficient  the  greater  the  protection 
provided  by  the  TECP  suit 

3.0 — Summary  of  recommended  practice 
3.1  The  volume  of  concentrated  aqueous 
ammonia  solution  (ammonia  hydroxide 
NHtOH)  required  to  generate  the  test 
atmosphere  is  determined  using  the 
directions  outlined  in  6.1.  The  suit  is  donned 
by  a  person  wearing  the  appropriate 
respiratory  equipment  (either  a  positive 
pressure  self-contained  breathing  apparatus 
or  a  positive  pressure  supplied  air  respirator) 
and  worn  inside  the  enclosed  test  room.  The 
concentrated  aqueous  ammonia  solution  is 
taken  by  the  suited  individual  into  the  test 
room  and  poured  into  an  open  plastic  pan.  A 
two-minute  evaporation  period  is  observed 
before  the  test  room  concentration  is 
measured,  using  a  high  range  ammonia  length 
of  stain  detector  tube.  When  the  ammonia 
vapor  reaches  a  concentration  of  between 
1000  and  1200  ppm,  the  suited  individual 
starts  a  standardized  exercise  protocol  to 
stress  and  flex  the  suit  After  this  protocol  is 
completed,  the  test  room  concentration  is 
measured  again.  The  suited  individual  exits 
the  test  room  and  his  stand-by  person 
measures  the  ammonia  concentration  inside 
the  suit  using  a  low  range  ammonia  length  of 
stain  detector  tube  or  other  more  sensitive 
ammonia  detector.  A  stand-by  person  is 
required  to  observe  the  test  individual  during 
the  test  procedure;  aid  the  person  in  donning 
and  doffing  the  TECP  suit;  and  monitor  the 


suit  intenor.  fhe  intrusion  coefficient  of  the 
suit  can  be  calculated  by  dividing  the  average 
test  area  concentration  by  the  intenor  suit 
concentration.  A  colonmetnc  ammonia 
indicator  strip  of  bromophenol  blue  or 
equivalent  is  placed  on  the  inside  of  the  suit 
face  piece  lens  so  that  the  suited  individual  is 
able  to  detect  a  color  change  and  know  if  the 
suit  has  a  significant  leak.  If  a  color  change  is 
observed  the  individual  shall  leave  the  lest 
room  immediately. 
4.0 — Required  supplies 

4.1  A  supply  of  concentrated  aqueous  (58 
percent  ammonium  hydroxide  by  weight) 

4.2  A  supply  of  bromophenol/blue 
indicating  paf>er  or  equivalent,  sensitive  to  5- 
10  ppm  ammonia  or  greater  over  a  two- 
minute  period  of  exposure  |pH  3Xi  (yellow)  to 
pH  4.6  (blue)] 

4.3  A  supply  of  high  range  (0.5-10  volume 
percent)  and  low  range  (5-700  ppm  I  detector 
tubes  for  ammonia  and  the  corresponding 
sampling  pump.  More  sensitive  ammonia 
detectors  can  be  substituted  for  the  low  range 
detector  tubes  to  improve  the  sensitivity  of 
this  practice. 

4  4  A  shallow  plastic  pan  (PVC)  at  least 
12':14':]'  and  a  half  pint  plastic  container 
(PVC)  with  tightly  closing  lid, 

4.5  A  graduated  cylinder  or  other 
volumetric  measunng  device  of  at  least  50 
milliliters  in  volume  with  an  accuracy  nf  at 
least  ±  1  milliliters 

6.0— Safety  precauhons 

5.1  Concentrated  aqueous  ammonium 
hydroxide,  NH4OH.  is  a  corrosive  volatile 
bquid  requiring  eye.  skin,  and  respiratory 
protecbon.  The  person  conducting  the  test 
shall  review  the  MSDS  for  aqueous  aminonia 

5.2  Since  the  established  permissible 
exposure  limit  for  ammonia  is  50  ppm.  only 
persons  wearing  a  positive  pressure  self- 
contained  breathing  apparatus  or  a  positue 
pressure  supplied  air  respirator  shall  be  m 
the  chamber.  Normally  only  the  person 
wearing  the  totally-encapsulating  suit  will  be 
inside  the  chamber.  A  stand-by  person  shall 
have  a  positive  pressure  self-contained 
breathing  apparatus,  or  a  positive  pressure 
supplied  air  respirator  available  to  enter  the 
test  area  should  the  suited  individual  need 
assistance. 

5.3  A  method  to  monitor  the  suitpd 
individual  must  be  used  during  this  test 
Visual  contact  is  the  simplest  but  other 
methods  using  communication  devices  are 
acceptable. 

5.4  The  test  room  shall  be  large  enough  to 
allow  the  exercise  protocol  to  be  earned  out 
and  then  to  be  ventilated  to  allow  for  easy 
exhaust  of  the  ammonia  test  atmosphere  afier 
the  testis)  are  completed. 

5.5  Individuals  shall  be  medically 
screened  for  the  use  of  respiratory  protection 
and  checked  f.).*  allergies  10  ammonia  before 
participating  in  this  test  procedure. 

6.0 — Test  procedure 

6.1  1     Measure  the  test  area  to  the  nearest 
foot  and  calculate  its  volume  in  cubic  feet 
Multiply  the  test  area  volume  by  0  2 
milliliters  of  concentrated  aqueous  ammonia 
solution  per  cubic  foot  of  test  area  volume  to 
determine  the  approximate  volume  of 
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fMMnita  MXW  ffm  ib  An  tMt  btm 

a.1  J     Maaaur*  t^ta  vaJMSM  from  (Im  aupply 

of  cone— Ira t>d  ■(jMaam  ■■■of  aad  pi*ca 
il  into  ■  do— d  piaaUc  oonUfcmf 

e.1  J     PUa  Um  conUiMT.  aavarai  bicfa 
rang*  uamomu  (latac*Qr  taibaa.  uxl  th«  pump 
ui  tka  cla«a  tasl  (mo  asd  lacala  It  oaar  tha 
taal  araa  aotry  door  tu  that  tW  Uiilaii 
individual  lia<  aaay  accoaa  to  t^aaa  (u^jpiiea 

6  2  1     In  a  non  contaminatMl  ajmuapharn. 
op«n  a  pr«-a«aUd  amiaonia  tadicator  atrtp 
iind  fatten  ona  end  of  ttie  itrtp  to  ttie  Iniida 
i)f  rha  suit  faoa  ahlald  l«na  w^iare  tt  can  b« 
MMn  hy  (ha  waarar  Mcriatan  th«  Indicator 
itnp  with  (Aatmad  water  Care  ahan  ba  taken 
not  to  contaminate  the  deteitor  part  of  the 
indicator  papar  by  toucMnf  It  A  unall  ptece 
of  maatrtas  rapia  «■-  aqutvatcml  ahouid  ba  naad 
l»  attach  the  indicator  ttnp  to  the  Interior  of 
the  avit  faoa  aMakl. 

A  It     If  paaMaaia  era  encountered  witti 
ihit  naMiarf  of  attachmant.  tfia  tiMftcator  ftrtp 
can  ba  attaottad  Id  tW  outaMe  of  the 
iaap>ia<w  feca  ^taoa  tana  bams  aaml  dnrtng 
thalaal 

0.1     Don  the  reapiratory  pnitadtva  device 
nonBaMy  aaad  wilfc  <ka  aaM.  and  IhaM  4an  the 
TKTP  Mi«  to  ha  taatod.  Ckacfc  (a  ba  a«a  all 
op«ntnt(a  whu  h  are  liilaitud  to  be  aaalad 
liippen  gtovaa.  etcj  are  oc^itoto^  aaalad 
[M)  NOT.  bow var.  pk^  off  My  ' 
vaivea. 

n  4     Sinp  inid  the  sniliiaad  toat  i 
■  I  a  cl()t«t.  haihruom.  or  taal  booth,  aijwpped 
with  an  exhauat  fan  No  air  ihouid  be 
wiihawatao  frran  tne  cbanibar  dm Uii%  the  te^l 
ti^iaaee  thla  will  dH«te  tbe  amnKnrta 
<  hall^nna  oowuenti attoita 

6 1     O^aai  1l»e  oon4a  rrvw  wt  rh  th*  pre- 
maaauiad  »ii>a»ri  ijf  coocontrated  aq\i<><)ut 
Kmni0ato  witliia  Am  anctoaa<l  teat  mom.  and 
\Mtar  rhm  liquid  toto  ttw  empty  pUetlc  «>•< 
(><in   Wat  two  attHAaa  to  aMow  (or  actoqaata 
vo^HilaatioB  of  tea  ouwcawtialiid  anaaaaa 
uniMita.  A  aaaii  ■txXiR  faa  caa  be  oaed 
near  tbe  evaporattoa  pan  to  tncraaea  tbe 
eeaparatlon  rate  al  Ite  — ~— -  aoKition. 

a4     AAar  twa  ■MMlaa  a  datonDinatioa  al 
thr  anaaMota  oonoaakitua  wttktn  ihm 
1  haeabar  ahoatd  ba  Hade  aant  Ilia  M^  ran^pi 
i-otortoialrtc  deaactor  luba  A  ooaoaa  trattoa  ol 
KOU  p^B  araiiiUMa  ar  pwator  ahail  ba 
K«<nrr«ip<l  t>efor«  the  ntan  i>^«  urn  a<artad 

n ''     Tu  toat  iIm  latosnly  of  (He  aail  the 
fdlldwfMH  '■'■''  <M*Mto  aaaroaa  protocol 
•  hiuild  ba  fiillinrait 

a  7  i     BMiMn^  Ike  ama  a6o««  t^  ba^d 
with  Hi  Irmt  1^  rdiiinK  mdMoni  ((laipi^iad  in 
una  tauuilm. 

&.''  J     Miilkiiif  D  plak«  fur  una  aiunila  writh 
lit  laaal  li  raiainM  moliuna  al  a»ct\  leg  in  a 
uaa  auiimlM  pmrunl. 

ts  *  .1     Touching  the  luaa  with  a  leaat  lU 
I  (implria  auiliuna  al  tba  anna  {rain  abijva  ihr 
haad  tu  touching  ol  the  liiea  la  a  uar-auaula 
panud. 

n''4     koaa  baiula  with  at  ieaal  10 
romplcm  itanding  and  munttinK  motion*  In  a 
one  miniilr  ptiniHl 

%M     If  al  aay  MBadannn  tte  laat  Ih* 
I  ulorlaetrk:  ladKaaMni  papar  AoaAd  nfaanKe 
roliirt.  iha  toat  ahaald  ba  aaop^a«l  and  aection 
a  lU  a^  AU  latttaldd  (itoa  H-<( 

6.0     Aitor  caaaplrtum  of  tiM  tmtn  exarctaa 
the  leal  araa  nnTaalretion  ateaid  ba 


level  of  ^BtaeUon 
■pedAadM* 


Md  II  aboatd  ba 


I  m  torn  avll  anth  tkw  km  range 


thaaldbai 

concent 

lei^  alt 

ammorua  i— itoi  Tbe  Uitotiial  TBC?  nil  •« 

•hould  be  aampled  im  — n«fh  fcoai  tha 

encloaed  teat  area  to  ^^awalll  a  I 

ammonia  raadiag. 

•.tl     AAar  oaaptatioa  of  tka  I 
of^ 

tlMll 

and  I 

ail     Tba  aittlUlbn  taa  far  fea  toal  raom 
thouid  ba  tonwd  am  ami  atiamm4  to  rva  far 
Biwwuh  ibM  to  Mtoatrt  te  —  ■!■  mm.  Tha 
faa  ikmit  ba  eaMad  to  the  oatiiifa  of  dba 
building 

1.14     Aay  datadabto  aaiianiua  to  tbe  aui  t 
intertor  (6«a  ppa  aoBoato  (NtU)  or  Mare  for 
te  faaglk  ol  aUto  iatoctor  tabai  bidloalM 
Itel  tte  aaM  baa  falfad  *>■  toat.  Wbaa  olkar 
ammonto  Aatoctara  ar«  aaad  a  tow  faraj  ol 
detection  la  poaaible.  and  it  wkmmM  ba 
■paciOad  •■  tbe  paaayiaii  orttarto. 

aii    By  foUowteg  iMa  toat  toatbod.  aa 
tokwtoB  ooafftotoot  o^  ap»r>wato*y  210  or 
mare  caa  ba  ■laaarad  wMh  tbe  aail  to  a 
completely  operational  condition,  if  Ifaa 
tott«atoa  ooafflciaMl  la  MO  or  aaoM.  tban  tbe 
aafl  IB  atotabia  for  aMatyaacy  raipanaa  and 
rield  aaa. 


7  1     If  tbe  tuit  taili  IM*  Tpit.  check  Tor 
leaki  by  foUowtng  the  prvaaure  teal  In  tett  A 
above 

7  2     Kateat  the  TPX^"  ault  ai  outlined  la  the 
tett  prr>cedure  fUJi 

8  1     Fjich  gas  ti^  teX^ty-eacapanlattoa 
chitoicjal  putoiJIn  a«M  tested  by  llifa 
pracMoa  tLiM  kmrm  itm  feBoaHag  toformation 
rr<,otxfad 

laatortol  af  ooaatouctian,  and  aa^ae  atol 
featiirea.  a.^.  apactoii  bnatbtog  ip^arataa. 

Alt     Caaaiai  daao^tton  of  leal  rooiB 
uaad  far  toat 

•.IJ  BreKi  MMa  and  pwcbaaa  date  cf 
ajnaioata  datoctoi  atitpa  aad  oofar  i.iiangw 
daU 

(1.14     Brand  aaaiaL  aampfaag  raoga.  and 
esp^attoD  dale  of  tba  laaglii  of  ataio 
■laMoata  daledor  tabaa.  TW  brand  name 
and  modai  of  tbe  aaiBpbng  pemp  ahoald  alao 
ba  reoar^ad.  If  aaotbar  type  of  a^raonto 
dKtactar  la  aaad.  U  AtwiH  be  Mfaotified  aiong 
witb  Ma  ■taaaaM  ifaaactloa  liaill  for 
ammoaia 

AIJ     Actaallaat  raauJia  ahaA  bat  tbe  two 
teat  aiaa  ooaoarrtiatloaa.  tbetr  a»»ia§a,  tbe 
inlortur  aaM  coauaiitiatioa.  and  the  cakslatad 
inttaMoa  oaafftcii^l  Raiaat  data  ahail  be 
rm  onlflri  aa  an  aiiibltoaal  teat 

a.J     Tbe  rvatoatlan  of  Ibe  data  tbali  be 
ip«Kiflad  aa    aatl  paaaad    or    aaM  iallad.' 
dnd  the  datr  of  Iba  laat  Any  drtacUbto 
'irT'.mania  |fr««  ppa  or  graator  for  the  faaigth 
of  elain  «totoL>ui  tabel  ■  tte  autt  iotanor 
ladtcaaaa  the  aotl  hm  faaVed  tbta  teat  Wben 
oitiar  amiaoBia  tfalactoii  are  uaad.  a  loarar 


dl  faiti  of  (ba  aait  to  ba 
cdyaKi 
tha  aoit  back 
betakaa  to 

toitokaatoalt 


lof  tha  Uivfaaf 
Pratadiva  Gaar 

Thla  appandu  aata  fgrik 


about 


(fW) 


I  toaaaiat 


rcquliaMHtoaflWa 

Aa  required  by  the 
aalactod  arUck  a»fll 
the  apadfk 
ei 

lofttto 

I  aHilcB  iiKtoM  laMB  toito 
I  •  aiialy  af  factor*.  Key  lacton 
mvoKad  to  fUm  piucaaa  ■■«  klentiftoatioii  of 
the  hazarda.  ar  laanLCtoJ  baxards:  tbetr 
raalaa  <m  patontiai  basara  to  etnpioyan 
|ir\halation.  akin  abaorption.  Ingeatwa.  and 
eye  or  akin  oontact):  and  the  peifwtoanoe  of 
tha  PTC  ■■toriuAi  (aa^  laaaii)  in  providing  a 
barrier  to  AMaa  baaaida.  Tba  aBmant  of 
protection  provided  by  PPC  ia  materiat- 
haxard  apuuWi-  Tbat  to,  p<u*actl»a  equiptncnt 
maiartob  wC  piatoct  aval  afatoit  aona 
hazardaui  adbataiiniia  wmd  poorty.  or  no«  at 
alL  asalaal  afbara.  tai  laaiiy  btataaoea. 
pmtocU*!  aqalpiaant  awtertafa  oannol  be 
roand  wMca  aHI  proriaa  oontinuova 
protootioa  htxa  Qie  paffvouar  Baxardo^ia 
aabalanoa.  la  ^mm  caoaa  Aie  breakthrough 
time  of  Iba  pnMeoMva  watortal  ahoidd  exceed 
tha  teork  Jtoattuiia.  or  tbe  etVHjaate  after 
biuakttaau^  nay  ho4  poae  ■  hannioin 
level 

Other  factora  hi  tMa  aafactiaa  proceaa  to  be 
ouiial (fared  are  OMtcbing  Iba  PK  to  the 
e^pioyaa  a  veara  raqairoManta  ano  taaa- 
■pacific  ooodraona.  Tha  AaablBly  of  PTC 
materlat*.  aaok  m*  tear  alrangth  and  aeam 
atiiiiigth,  abouM  be  uuuatdeied  in  reiation  to 
the  employee  •  taak*  The  efTecti  of  H^  in 
relation  to  heat  ttreas  and  task  duration  are  a 
factor  in  aolectlnji  and  udng  PPE  In  acme 
caaai  layara  of  PPE  may  be  naceasary  to 
provide  aaffi^aol  protocboa.  or  lo  protect 
enjanaiia  Pn  laaar  ganaenta.  auita  or 
egtilfiaiit 

Tha  asre  #ial  la  kaowa  about  the  bazarda 
ai  the  aite.  the  eaairr  the  job  of  PPG  aefactioo 
beoaaaa.  Aa  Mora  tofeimattaa  aboat  tbe 
haiarxfa  aad  oafiittoaa  at  Iba  aito  bacomee 
availabfa,  du  aito  mpaiviaar  can  make 
d<>ci*iona  to  up-grade  or  down-grade  the  level 
of  PTC  protection  to  match  the  taska  at  hand. 

The  following  are  galdettnei  which  an 
employer  tan  uae  to  begin  the  aefaction  <»f  the 
appropriate  PPK.  Aa  nolad  abo««.  the  aiie 
mfonaatMa  aniy  aaggaal  (be  oaa  of 
coaabtaatwaa  of  PPB  aafactod  farm  tha 
different  protoctton  tavalt  ((«..  A.  E  C.  or  D) 
as  batng  more  aaitabl*  to  tha  haxarda  of  the 


work.  II  should  be  cautioned  that  the  Usting 
below  doe«  rtot  fully  address  the  performance 
of  the  specinc  PPE  material  in  relation  to  tbe 
spedflc  hazards  at  the  )ob  site,  and  that  PPE 
selection,  evaluation  and  re-selection  is  an 
ongoing  process  until  sufficient  information 
about  uie  hazards  and  PPE  performance  is 
obtained. 

Part  A.  Personal  protective  equipment  is 
divided  into  four  categories  based  on  the 
degree  of  protection  afforded.  (See  Part  B  of 
this  appendix  for  further  explanation  of 
Levels  A,  &  C  and  D  hazards.) 

I.  Level  A — To  be  selected  when  the 
greatest  level  of  skin,  respiratory,  and  eye 
protection  is  required. 

The  following  constitute  Level  A 
equipment:  it  may  be  used  as  appropriate: 

1.  Positive  pressure,  full  face-piece  self- 
contained  breathing  apparatus  (SCBA),  or 
positive  pressure  supplied  air  respirator  with 
escape  SCBA.  approved  by  the  National 
Institute  for  Occupational  Safety  and  Health 
(NIOSH). 

2.  Totally-encapsulating  chemical- 
protective  suit 

3.  Coveralls. ' 

4.  Long  underwear.' 

5.  Gloves,  outer,  chemical-resistant 

6.  Gloves,  inner,  chemical-resistant 

7.  Boots,  chemical-resistant  steel  toe  and 
shank. 

5.  Hard  hat  (under  suit).' 

9.  Disposable  protective  suit  gloves  and 
boots  (depending  on  suit  coiistruction.  may 
be  worn  over  totally-encapsulating  suit). 

n.  Level  B— The  highest  level  of  respiratory 
protection  is  necessary  but  a  lesser  level  of 
skin  protection  is  needed. 

Tbe  following  constitute  Level  B 
equipment  it  may  be  used  as  appropriate. 

1.  Positive  pressure,  full-facepiece  self- 
contained  breathing  apparatus  (SCBA),  or 
positive  pressure  supplied  air  respirator  with 
escape  SCBA  (NIOSH  approved). 

2.  Hooded  chemical-resistant  clothing 
(overalls  and  long-sleeved  jacket:  coveralls: 
one  or  two-piece  chemical -splash  suit: 
disposable  chemical-resistant  overalls). 

3  Coveralls.  ■ 

4.  Cloves,  outer,  chemical-resistant. 

6.  Gloves,  Inner,  chemical-resistant. 

fi.  Boots,  outer,  chemical-resistant  steel  toe 
and  shank. 

7.  Boot -covers,  outer,  chemical-resistdnt 
(disposable). ' 

8.  Hard  hat. ' 
8.  (Reserved) 

10  Face  shield. ' 

HI.  Level  C — The  concentrdtion(8)  and 
type(s)  of  airborne  substancefs)  is  known  and 
the  crifena  for  using  air  purifying  respirators 
are  met. 

The  following  constitute  Level  C 
equipment:  it  may  be  used  as  appropriate. 

1.  Full-face  or  half-mask,  air  purifying 
respirators  (NIOSH  approved). 

2.  Hooded  chemical-resistant  clothing 
(overalls;  two-piece  chemical-splash  suit: 
disposable  chemical-resistant  overalls) 

3.  Coveralls.' 

4.  Gloves,  outer,  chemical-resistant 


'  Optional  as  applicable. 


5.  Gloves,  iruer,  chemical-resistant 

6.  Boots  (outer),  chemical-resistant  steel  toe 
and  shank. ' 

7.  Boot-covers,  outer,  chemical-resistant 
(disposable)'. 

&  Hard  hat  < 

9.  Escape  mask. ' 

10.  Face  shield. ' 

IV.  Level  D — A  work  uniform  affording 
minimal  protection,  used  for  nuisance 
contamination  only. 

The  following  constitute  Level  D 
equipment  it  may  be  used  as  appropriate: 

1.  Coveralls. 

Z.  Gloves. ' 

3.  Boots/shoes,  chemical-resistant  steel  toe 
and  shank. 

4.  Boots,  outer,  chemical-resistant 
(disposable). ' 

5.  Safety  glasses  or  chemical  splash 
goggles'. 

a  Hard  hat. » 

7.  Escape  mask. ' 

8.  Face  shield. ' 

Pari  B.  The  types  of  hazards  for  which 
levels  A,  B.  C,  and  D  protection  are 
appropriate  are  described  below: 

I.  Level  A — Level  A  protection  should  be 
used  when: 

1.  The  hazardous  substance  has  been 
identifled  and  requires  the  highest  level  of 
protection  for  skin,  eyes,  and  tbe  respiratory 
system  based  on  either  the  measured  (or 
potential  for)  high  concentraHon  of 
atmospheric  vapors,  gases,  or  particulates:  or 
the  site  operations  aivd  work  functions 
Involve  a  high  potential  for  splash, 
immersion,  or  exposure  to  unexpected 
vapors,  gases,  or  particulates  of  materials 
that  are  harmful  to  skin  or  capable  of  being 
absorbed  through  the  skin: 

2.  Substances  with  a  high  degree  of  hazard 
to  the  skin  are  known  or  suspected  to  be 
present,  and  skin  contact  is  possible:  or 

3.  Operations  are  being  conducted  in 
confined,  poorly  ventilated  areas,  and  the 
absence  of  conditions  requiring  Level  A  have 
not  yet  been  determined. 

U.  Level  B — Level  B  protection  should  be 
used  when: 

1.  The  type  and  atmospheric  concentration 
of  substances  have  been  identified  and 
require  a  high  level  of  respiratory  protection, 
but  less  skin  protection: 

2.  The  atmosphere  contains  less  than  19.5 
percent  oxygen;  or 

3.  The  presence  of  incompletely  identified 
vapors  or  gases  is  indicated  by  a  direct- 
reading  organic  vapor  detection  instrument 
but  vapors  and  gases  are  not  suspected  of 
containing  high  levels  of  chemicals  harmful  to 
skin  or  capable  of  being  absorbed  through  the 
skin. 

Note:  This  involves  atmospheres  with  IDLH 
concentrations  of  specific  substances  that 
present  severe  inhalation  hazards  and  that  do 
not  represent  a  severe  skin  hazard  or  that  do 
not  meet  the  criteria  for  use  of  air-punfying 
respirators. 

III.  Level  C — Level  C  protection  should  be 
used  when: 

1.  The  atmospheric  contaminants,  liquid 
splashes,  or  other  direct  contact  will  not 


adversely  affect  or  be  absorbed  through  any 
exposed  skin: 

2  The  types  of  air  contaminants  have  been 
identified,  concentrations  measured,  and  an 
air-purifying  respirator  is  available  that  can 
remove  the  contaminants:  and 

3.  All  criteria  for  the  use  of  air-punfying 
respirators  are  met. 

IV  Level  D — Level  D  protection  should  be 
used  when: 

1.  The  atmosphere  contains  no  known 
hazard;  and 

2.  Work  functions  preclude  splashes, 
immersion,  or  the  potential  for  unexpected 
inhalation  of  or  contact  with  hazardous  levrln 
of  any  chemicals. 

Note:  As  stated  before,  combinations  of 
personal  protective  equipment  other  than 
those  described  for  Levels  A.  B.  C  and  D 
protection  may  be  more  appropnate  and  may 
be  used  to  provide  the  proper  level  of 
protection. 

As  an  aid  in  selecting  suitable  chemical 
protective  clothing,  it  should  be  noted  that 
the  National  Pire  Protection  Association  is 
developing  standards  on  chemical  protective 
clothing.  These  standards  are  currently 
undergoing  public  review  prior  to  adoption. 
Including: 

NFPA  1991— Starxlard  on  Vapor- Protective 
Suits  for  Hazardous  Chemical  Emergencies 
(EPA  Level  A  Protective  Qothingj 
NFPA  1991— Standard  on  Liquid  Splash 
Protective  Suits  for  Hazardous  Chemical 
Emergencies  (EPA  Level  B  Protective 
Clothing) 
NFPA  1993 — Standard  on  Liquid  Splash- 
Protective  Suits  for  Non-emergency.  Non- 
flammable Hazardous  Chemical  Situations 
(EPA  Level  B  Protective  Clothing) 

These  standards  would  apply 
documentation  and  performance 
requirements  to  the  manufacture  of  chemical 
protective  suits.  Chemical  protective  suits 
meeting  these  requirements  would  be 
labelled  as  compliant  with  the  approprmlt 
standard  When  these  standards  are  adopted 
by  the  National  Fire  Protection  Association,  it 
is  rt'commended  that  chemical  protective 
suits,  which  n>eet  these  standards  be  used. 
Appendix  C — ComphaDce  Gukfalioes 

1.  Occupational  Safety  and  Health 
Program.  Each  hazardous  waste  site  clean-up 
effort  will  require  an  occupational  safety  and 
health  program  headed  by  the  site 
coordinator  or  the  employer's  representative. 
The  purpose  of  the  program  will  be  the 
protection  of  employees  at  the  site  and  will 
be  an  extension  of  the  employers  overall 
safely  and  health  program  The  projjram  will 
need  lo  be  developed  before  work  bejzins  on 
the  site  and  implemented  as  work  proceeds 
as  stated  in  paragraph  (b)  The  program  l^  to 
facilitate  coordination  and  communi&ation  of 
safety  and  health  issues  among  personnel 
responsible  for  the  vanous  activities  which 
will  take  place  at  the  site.  It  will  provide  the 
overall  means  for  planning  and  implementing 
the  needed  safety  and  health  training  and  job 
onentation  of  employees  who  will  be  workinj; 
at  the  site  The  program  will  proviOe  the 
means  for  identifying  and  controllins 
work.Mte  b.izards  and  the  means  for 
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m(nuU>iii«||  piDdrani  •ff»<:tivf>n«»«»  Th*- 
[irDnriuti  v*ill  nci'il  Ut  i  (i\rr  'hi* 
r«apons>b<illM«  aiui  •uthonty  cA  Th«  t  'r 
'  iKVilinalur  or  iIm  •mpioyvr  (  manax^r  on  the 
tit*  fnr  tlta  (afafy  aatl  haattii  of  emp4ovn««  it 
Ihr  »i!i-   mill  ihr  raialionahipa  »n»ti 
contractor*  or  ayppairt  inrvioaa  aa  lo  wh^t 
pai  h  itrnpioyrr  •  «mI>-<v  i>'i>l  hsallta 
ri-tp(im«6ilicie«  am  fur  (hair  ani(>k)VMn   >'!  itr 
t\in    Krti  h  I  <>ii'r«(  Inr  on  'dr  %iif  nrf^it  lo 
hiiM-  III  own  ta(a4y  and  baalcti  pruHram  an 
^inn  tiir^l  th«>  ii  will  iniiHifhiv  in^eHa^  •  with 
(hi-  pnifiram  of  ihm  titm  cudrdiaalitr  i>r 
|>niM;i(>ai  oonlraUor 

Aiau  Itiuaa  am^ioyafi  invi>4v»il  wi'.h 
trt"arinM.  vhinnH  or  i1ii(m)«m1  <)f  Ka&artiiMjt 
witiile  III  >  (ivnr««l  in  iia:«Kra(>(i  iji;  niujt  .^ovr 
implrmrnl^l  a  »ji*rl>  anil  h«»<ilh  pr<mrHrii  fur 
Ihpir  ein()li)\a«»«   Thu  ;irr>|(riiiu  ii  Ui  im  Imle 
thr  hitzarrt  iximmiiniia'ion  pnmrun:  rTijuiml 
in  parnifTaph  'j'BI)  iinil  'h»  Irmning  r»>iju.rfil 
in  pi.-^urnphi  ipIC'  •nd  ';'(R1  na  part*  i)f  lh» 
rrnpldyiT*  i  omprfhcniivf  .'vrrnil  »Hf<*l\  mul 
h««lth  pTHnram  TSu  prnfrtim  ta  to  f>a  m 
wnltnd 

K«<  h  «(lp  (ir  w<>rkp4a<  a  iaS-fy  und  hrnllV. 
prrxiram  will  nmrii  to  irw  Imie  ihr  folJirwmn 
1 1 1  l'ii|i("y  (talmuitili  of  iHr  lint-  'if  mi^fMinty 
iinti  aci-u«n<»b<llfY  ''>r  implrrrw-ntmn  'h« 
pn>tjr«ni.  Ihr  .>h|>i  tivft  of  Ihr  [ir'iv'ntn  »r.i\ 
ihr  n>ta  of  Iba  aita  Mifvfy  and  haailh 
tapm-riaur  «r  manaKar  and  italf.  |Z)  mo«ni  or 
ni^-lhixli  for  Iha  (iavaid^mml  iif  pr<>cr<lur«a 
(or  iitnalifytaR  and  niolrtMUrm  wivkpiacr 
hiiianla  al  (tir  aiia.  i  J|  mnani  or  R)«(h<aii  !<w 
(hi*  ilfvalofiraanl  and  (XMnmunMaliixi  In 
r:i'.pii '>!•«§  of  'hf  vnnoin  jiiiint    Wick  njl*"* 
fMmianJ  »p«ra(in]{  pi-u<  adurva  and  prai  Tur* 
Ihrft  p«r*ain  lu  individual  amploy^ai  aiKl 
•  uiMTViaort.  |4|  maana  fur  the  tnnnini  of 
«>i|M>rvi«on  and  anyjoywaa  (u  itrvaiufi  Iha 
lU'rili'il  ikill«  aitd  k.iawl«'.ljji>  [o  (.xfrfjirm  lh«»ir 
»»i)ri  in  «  «afi«  ind  h«ailhfvii  mannar  (5) 
madni  !o  aulicipalc  arul  pri-^ra  for 
••m«ri{a(u  y  utualnini   aiul  j(i|  maana  fur 
ilittiininK  luformnliiui  f)><*ilbdiji  lu  iiij  tn 
i-vnluaUnn  tfir  pr<i||raBi  •lui  for  improvfti^  lh« 
rffuctivwneaa  of  Iha  pn>){Tim  The 
nvMna^airnt  an<t  amployevi  aiviuld  b«  tryinjj 
1  ontiniially  tr  Iniprnvc  thf  »"fTe<  tlvi«ni'ti  of 
Ihr  prrnjram  th«'iTii>  mihiiniatyj  Ihc  proli»i  t:on 
Ix-ing  «ffnr(V<1  thoiw  worVinji  on  Ihp  «i'i" 

A(  I  hl«^«a  nn  tt»r  ti\r  or  wrrrVplai  r  ahoiild 
t*  invi-*ii||atMi  lo  pnrvidc  Information  on 
howr  muM  occurrannna  can  hp  avoiiksl  In  Ihc 
liitora   Wltao  tafvrtaa  or  rllitpaa«a  oc>  or  on 
Ihr  tile  or  wt>rfc|>lara.  Ihry  unll  naaKl  lu  \m 
iiiraa»iw»ad  %o  diMamirM  what  rwmla  lo  hr 
iloiip  lo  prawnl  ttiia  IncltimI  fpwn  nrcvirrlng 
ituHta  Swcii  ladormathjo  will  n««d  u>  h«  uaed 
m  fradbaci  on  Iha  aff«c  ttrrneaa  of  Ihr 
proipvai  and  tha  inloraiatMia  tamad  mm 
IHJMliva  aar^  Ui  pnrveni  any  rvocrurrrni  p 
Kcosipl  at  ara^lrnraa  aii|gi<wtiana  or 
I  iiptalnta  rotatloK  lo  aafety  and  baalth 
laauaa  In>a4»ad  anth  al<«  or  workplace 
m  livltttia  la  a4ao  a  faattttadi  mMJianiam  thui 
I  Hn  ba  aaad  affactivrfy  to  na^inrva  Iti« 
proHTnfB  and  naay  aarvc  in  part  •«  »n 
rvalitativ*  laollM 

Kor  dwi  daraloi^^iant  and  impteiaAnUtion 
of  ttM  prtifTHHi  tu  ba  ttic  moat  affM.nvp 
profrtaaunal  aafaly  and  haallh  prrxxipel 
•hoiiid  \>f  BMd  Cartlftad  Safety 
Profcaaionaia.  Bovd  0.tifM<i  hid«iatrial 
f  IVKianiata  or  KeKi»lBr»il  IViilntaioiidi  S^fel) 


Knxuifcn  are  fnod  fiiaaapiea  of  profraaional 
flaturr  fnr  aafrfy  and  kMatth  manajpT*  who 
will  mimuiiiipr  the  rmployr  a  pn))(r«Tn 

.:   Tmmimi  TTw  truirMnf  profnwna  for 
iTnj'liiyff'a  «uh|(>(  I  In  lh»"  r^qiiinnneTita  of 
parnKruph  lei  of  Ihii  «t«ndtini  ihoukl 
mlilrria   ihi-  lafrty  anil  health  hamrtia 
fnipluypt^  thould  e«pp<  t  lo  find  nr\ 
ha/.dpdoua  waata  ctwan  np  »if  wtiat  corfml 
nif.nurff  or  tvchnKiaaa  are  effrrtivf  for 
ih(i»«'  hrtiiirila  what  monilormji  pTtx!«»duTr« 
«rr  ftfi'i  U\e  in  rSararlwntmjj  anponn^ 
Icvclr  what  makaa  an  p^rrtwr  emp^oyrr  a 
«rf()''v  and  hpHith  prt>KTHm    wh«l  a  atte  aafet) 
xnd  hfoilh  plan  ahould  im  lude   hand*  on 
irainiiqi  with  paraooal  protartrva  aquipnteni 
itsui  t  iiithinji  Ihry  may  bw  (•xp^ricl  to  ua*   the 
I  onlnili  of  the  ()SfiA  alandai^  ralevant  lo 
the  employrf  »  dutiea  and  f\in(  1','in.  and. 
eniployna  a  r'PBiiaoaibilitiea  under  OStlA  and 
(ilhrr  r«*)juiiiIioa»   S<j(>»"r\i*iir»  will  n«'«fd 
tra,nin)(  in  their  Mieporuilnniira  under  the 
artlciv  iM\d  health  program  atwl  tt*  subject 
«n-rf>  tuih  aa  the  apil!  roniHinninni  program 
the  ptvaooal  pnrfacttve  nqiilpcmmt  pn>||ram. 
the  mediral  annrrtMawf  proftram.  the 
pmersenry  rwaponaa  ptm  and  othar  ar*»* 

The  tjat— m  prQ|^«iiM  fnr  employeea 
auhirc.t  to  tf)«  n^juirrmenla  of  parsuraph  (p) 
of  *hii  alandafxj  ahoa^  addraaa:  tha 
employera  aaiary  and  kaalth  pro)|r«in 
r-iaawnti  fapartinn  aci|ik>ya«a.  (ba  hazard 
I  omrmimcatiaa  fmpaaii.  tha  nie^licai 
•iirvnl:ance  pimp—t  Itw  bazardi  and  the 
I  ontroia  for  auch  hasanla  that  arapinyeaa 
neetj  lo  k»om  for  ifwli  )ob  dutiaa  and 
funi.tiona  AH  raqwra  annual  lefiaatwir 
training 

rha  trmnuaii  pronrama  for  ein(ik)ya«a 
covered  hy  th»  raqntrvaienta  of  parafp'apb  |q| 
of  ihia  alandard  ihotild  atldraaa  thoae 
competanctaa  raqairad  for  the  vanoui  tavelt 
of  rraponae  a»A  as:  tha  bacarda  aaaooatad 
wuh  haxardooa  aubaTanoaa.  hazard 
IdenlificaHaa  aaKl  awaraneaa;  no<if)catton  of 
appropriate  paraosK  the  need  for  and  ase  of 
paraonaJ  protaodva  aqvipmenl  includln)| 
rrapiratora.  Iha  dacontamnatlon  pfoc*<iurwi 
to  he  uaad.  paaytaiaHin  a<:ttvirtoi  for 
hazardoua  futiatance  im  identa  incliKltn);  the 
raiariiencir  raponaa  plaa.  cocnpany  atandard 
iip<<rHtiag  pnooadaraa  (or  haxardoua 
aubatanoa  au>a«nam.y  reapoaaaa.  the  ua«  o( 
the  ini.ident  aimmand  tyatan  okI  otbor 
aubtacta  Haadia-aa  trauann  •^ooU  be 
•  tr»»»aed  whenever  poaaihle  Crttiquea  done 
after  an  acxlant  artech  mchid*  ao  rTaivation 
of  what  wortiad  and  what  did  no4  and  how 
rouki  the  tncidant  ba  better  bandied  the  next 
time  Bay  be  oai«ited  a«  training  ttma 

Kor  baiardoua  natenaia  apecialiita 
laauaUy  HBatabara  al  kaxardoua  matanals 
ifHmal.  the  tralninji  ahouJd  addreaa  the  care. 
uM  and  or  teatinjj  of  chemical  protective 
ciothtnf  tnclmftns  totally  encaprvulatlng  auitt 
the  medimi  aui » eiflance  program,  the 
rtandard  operating  prtx»duret  fr>r  The 
hazardoua  natertaU  tvam  tnchjdinji  the  u»e 
of  ptujopnji  and  pa  lr*rtrqj  equtpment  and  other 
iuti|t"(  t  arvaa 

Offioan  and  iaailara  whu  may  be  expacted 
tn  l>e  in  chanje  at  an  incident  ahould  be  fully 
knowledgeable  of  their  company  •  incident 
commaiid  iyiteiii  Thi»y  ihoald  know  where 
and  how  to  obtain  additional  aaaialance  and 
tj«  laniiliar  with  the  locai  diatnct  a  amergency 


reaponae  pUn  and  tbe  tiate  etnernwicy 
reaponie  plan 

Sperialiat  employrei  »«ch  ai  technical 
experts  medical  experti  or  environmental 
ex^xTti  that  worli  with  hazardous  malenala 
in  their  regular  job*,  who  may  be  »ent  to  the 
incident  scene  by  the  shipper,  manufacturer 
or  ftovemmenlul  agency  to  ad  viae  aad  aasial 
the  peraoo  in  chojije  of  the  Inadent  ahould 
have  traunnj  oa  aa  annual  baaia  Their 
trHininji  should  UH:litde  tke  care  and  uae  of 
personal  protective  aqtupnaal  incladin^ 
n-spirat  jra;  kaawied^  of  the  incident 
command  aystea  atad  bow  they  are  lo  relate 
to  it.  and  ihos^*  areas  needed  to  keep  them 
rurrenl  in  their  reapectnre  field  aa  it  relatea  to 
safety  and  health  kirolv1n||  apaciric 
hazardoas  •afaalaacaa. 

Thoae  akilled  ait^iorl  peraoonel.  such  aa 
evployaea  wIm  work  for  pubhc  works 
departmeota  or  aquipmerrt  operetor*  who 
opfirate  buHdazera.  aand  (rociLa.  backhoea. 
etc .  who  may  be  called  to  the  incident  scene 
to  provide  wimnciicy  etrpport  aaaistance. 
should  have  al  least  a  safety  and  health 
bnefinjj  before  entering  the  area  of  potential 
or  actual  expKiaure  Theae  tkllled  support 
personnel  wbo  hare  nol  been  a  part  of  the 
emer]{enc7  reaponje  plan  and  do  not  meet  the 
fratnirm  requirement*,  should  be  made  aware 
of  the  hazard*  they  face  and  should  be 
provided  all  aecaaaary  protective  dothins 
and  equipment  raquirad  for  their  taak*. 

3  [Hscon  to  ail  nation.  Daoontaaination 
procedure*  should  be  tatlored  to  tke  speciric 
hazard*  of  Lba  (Ma.  and  mmy  vary  ta 
complexity  and  number  of  stap*.  dapenduif 
on  the  level  of  hazard  aod  tha  anployee  a 
expoaara  to  tha  hazard.  Oacontanuiatioa 
procedore*  and  PHE  dacaotanuaatioa 
method*  will  rary  depending  npon  the 
specific  aubatanoa.  aiaoe  one  procedure  or 
method  may  not  work  for  all  aiibataooea. 
Evaluation  of  daoontaanaatiaa  atetbod*  and 
pmoadurea  sboold  ba  parfor^ad.  a* 
neresaary.  to  aaaia<e  llMt  — ijikif  awii  are  not 
exposed  to  baxardi  by  i«-aalag  PPF. 
Reference*  in  Appiendix  F  may  ba  aead  fur 
Kuulunce  la  eataMtaham  an  effective 
decontammatMai  pro)(ra«i.  bi  addition,  the 
U.8  CoaK  Gvafd"!  ManoaL  "Poticy  Cutdance 
for  Response  to  liararduu*  Chemical 
Releaaea."  V  S  Department  of 
Transportation.  Washinftton.  DC 
ICOMDTINST  Mlft4<V5.30)  i*  a  good  reference 
for  establiahinfi  an  affective  decontamination 
program 

4  Ejiferfjmncj  reapwiw  plan*  Slates,  along 
with  dtat|y»a»ad  diatrtcta  within  the  statea. 
will  be  derekiping  or  krva  developed  local 
emeniency  rnaponae  plan*.  These  state  and 
district  plana  ahovtd  be  atiHzed  in  the 
emergency  rtaponae  plan*  called  for  tn  the 
standard  Sach  eiiiplu)  ei  ahoald  aaaure  that 
Its  emergency  reapon»e  plan  is  coiapatible 
with  tha  local  plan.  T>w  ina)or  reference 
being  uaed  to  aid  in  de veloptng  (he  state  and 
local  district  plan*  i»  the  Hazardous 
Matenoli  Emergency  Planning  Guide.  NRT- 
1  TTie  currmt  Emergency  Response 
Guidebook  from  the  US.  Departmani  of 
Transportation.  CMA  s  CHEMTR£C  and  the 
Fire  Service  Emergency  Management 
Handbook  may  also  be  uaed  as  reaources. 


Employers  involved  with  treatment, 
storage,  and  dispoaal  facilitie*  for  hazardous 
waste,  which  have  the  required  contingency 
plan  called  for  by  their  permit,  would  not 
need  lo  duplicate  the  same  planning 
element*.  Thoae  items  of  the  emergency 
response  plaa  tiut  are  properly  addressed  ui 
the  contingency  plan  may  be  substituted  into 
the  emergency  reaponae  plan  required  in 
1910  120  or  otherwise  kept  together  for 
employer  and  employee  use. 

5  Personal  protective  equipment  programs 
The  purpose  of  personal  protective  clothing 
and  equipment  (PPE]  i*  to  shield  or  isolate 
individuals  from  the  chemical,  physical,  and 
biologic  hazard*  that  may  be  encountered  at 
e  hazardous  substance  site. 

A*  discussed  in  Appendix  B.  no  single 
combinatioo  of  protective  equipment  and 
clothing  is  capable  of  protecting  against  all 
hazards.  Thug  f'PE  should  be  used  in 
conjunction  with  other  protective  methods 
and  its  effectiveness  evaluated  peiiodically 

The  use  of  PPE  can  itself  create  significant 
worker  hazards,  such  as  heat  stress,  physical 
and  psychological  stress,  and  impelled 
vision,  mobility,  and  communication.  For  any 
given  situation,  equipment  and  clothing 
should  be  selected  that  provide  an  adequate 
level  of  protection.  However,  over-protection, 
as  well  as  under-prolection.  can  be 
hazardous  and  should  be  avoided  where 
possible. 

Two  basic  objectives  of  any  PPE  program 
should  be  to  protect  the  wearer  from  safety 
and  health  hazards,  and  to  prevent  injury  to 
the  wearer  from  incorrect  use  and/or 
malfunction  of  the  PPE.  To  accomplish  these 
goals,  a  c»mprehen8ive  PPE  program  should 
include  hazard  identification,  medical 
monitonng.  environmental  surveillance, 
selection,  use.  maintenance,  and 
decontamination  of  PPE  and  its  associated 
training. 

The  written  PPE  program  should  include 
policy  statements,  procedures,  and 
guidelines.  Copies  should  be  made  available 
to  all  employees,  and  a  reference  copy  should 
be  made  available  al  the  worksite.  Technical 
ri^ita  on  equipment  maintenance  manuals, 
relevant  regulations,  and  other  essential 
information  should  also  be  collected  and 
maintained. 

6.  Incident  command  system  (ICS). 
Paragraph  lffl0.120(q)(3)(ii)  requires  the 
implementation  of  an  ICS.  The  ICS  is  an 
o.-ganized  approach  to  effectively  control  and 
manage  operations  at  an  emergency  incident. 
The  individual  in  charge  of  the  ICS  is  the 
senior  official  responding  to  the  incident  The 
ICS  18  not  much  different  than  the  "command 
post"  approach  used  for  many  years  by  the 
fire  service.  During  large  complex  fires 
involving  several  companies  and  many  pieces 
of  apparatus,  a  command  post  would  be 
established.  This  enabled  one  individual  to 
be  in  charge  of  managing  the  incident,  rather 
than  having  several  officers  from  different 
companies  making  separate,  and  sometimes 
conflicting,  decisions.  The  individual  in 
charge  of  the  command  post  would  delegate 
responsibility  for  performing  various  task?  lo 
subordinate  officers.  Additionally,  all 
communications  were  routed  through  the 
command  post  to  reduce  the  number  of  radio 
transmissions  and  eliminate  confusion. 


However,  strategy,  tactics,  and  all  decisions 
were  made  by  one  individual. 

The  ICS  is  a  very  similar  system,  except  it 
IS  implemented  for  emergency  response  to  all 
incidents,  both  large  and  small,  that  involve 
hazardous  substances. 

For  a  small  incident,  the  individual  in 
charge  of  the  ICS  may  perform  many  tasks  of 
the  ICS.  There  may  not  be  any,  or  little, 
delegation  of  tasks  to  subordinates.  For 
example,  in  response  to  b  small  incident  the 
individual  in  chaige  of  the  iCS,  in  addition  to 
normal  command  activities,  may  become  the 
safety  officer  and  may  designate  only  one 
employee  (with  proper  equipment]  as  a  back- 
up to  provide  assistance  if  needed.  OSllA 
does  recommend,  however,  that  al  least  two 
employees  be  designated  as  back-up 
persoimei  since  the  assistance  needed  may 
include  rescue. 

To  illustrate  the  operation  of  the  ICS,  the 
following  aceaatio  might  develop  during  a 
small  inddani  such  as  an  overturned  tank 
truck  with  a  small  leak  of  flammable  liquid. 

The  first  respotiding  senior  officer  would 
implement  and  take  command  of  the  ICS. 
T^at  person  would  size-up  the  Incident  and 
detemiae  i/atklitlonal  personnel  and 
apparatus  were  necessary;  would  determine 
what  actions  lo  take  to  control  the  leak:  and. 
determine  the  proper  level  of  personal 
protective  equipment  If  additional  assistance 
is  not  needed,  the  Individual  in  charge  of  the 
ICS  would  implement  actions  to  stop  and 
control  the  leak  using  the  fev/est  number  of 
personnel  that  can  effectively  accomplish  the 
tasks.  The  individual  in  charge  of  the  ICS 
then  would  designate  himself  as  the  safety 
officer  and  two  other  employees  as  a  baclc-up 
m  case  rescue  may  become  necessary.  In  this 
scenario,  decontamination  procedures  would 
not  be  necessarj'. 

A  large  complex  incident  may  require 
many  employees  and  difficult  time- 
consuming  efforts  to  control.  In  these 
situations,  the  individual  in  charge  of  the  ICS 
will  want  to  delegate  different  tasks  to 
subordinates  in  order  to  maintain  a  span  of 
control  that  will  keep  the  number  of 
subordinates,  that  are  reporting,  to  a 
manageable  level. 

Delegation  of  task  at  large  incidents  may 
be  by  location,  where  the  incident  scene  is 
divided  into  sectors,  and  subordinate  officers 
coordinate  activities  within  the  sector  that 
they  hare  twen  assigned. 

Delegation  of  tasks  can  also  be  by  function 
Some  of  tlie  functions  that  the  individual  in 
charge  of  the  ICS  may  want  to  delegate  at  a 
large  incident  are:  medical  services; 
evacuation;  water  supply;  resources 
(equipment,  apparatus);  media  relations; 
safety;  and.  site  control  (integrate  activities 
with  police  for  crowd  and  traffic  control). 
Also  for  a  large  incident,  the  individual  in 
charge  of  the  ICS  w^U  designate  several 
employees  as  back-up  personnel;  and  a 
number  of  safety  officers  to  monitor 
conditions  and  recommend  safety 
precautions. 

Therefore,  no  matter  what  size  or 
complexity  an  incident  may  be.  by 
implementing  an  ICS  there  will  be  one 
individual  in  charge  who  makes  the  decisions 
and  gives  directions;  and,  all  actions,  and 
communications  are  coordinated  through  one 


central  point  of  command  Such  a  system 
should  reduce  confusion,  improve  safety, 
organize  and  coorduiate  actions  and  should 
facilitate  effective  management  of  the 
incident. 

7.  Site  Safety  and  Control  Plans.  The  safety 
and  security  of  response  personnel  and 
others  m  the  area  of  ao  emergeny  response 
incident  site  should  be  of  primary  concern  lo 
the  incident  commander.  The  use  of  a  site 
safety  and  control  plan  could  greatly  assist 
those  in  charge  of  assuring  the  safety  and 
health  of  employees  on  the  site 

A  comprehensive  site  safety  and  control 
plan  should  include  the  following  summary 
analysis  of  hazards  oo  the  site  and  a  nak 
analysis  of  those  hazards,  site  map  or  sketch; 
site  work  zones  (clean  zone,  transition  or 
decontaminatioD  zona,  work  or  hot  zone),  use 
of  the  boddy  system:  site  communications; 
command  post  or  command  center  standard 
operating  procedures  and  safe  work 
practices;  medical  assistance  and  tnage  ar^a 
hazard  monitoring  plan  (air  contaminate 
monitoring,  etc);  decontamination 
procedures  and  area:  and  other  relevant 
areas.  This  plan  should  be  a  part  of  the 
employer's  emergency  response  plan  or  an 
extension  of  it  to  the  specific  site. 

8.  Medical  surveiltanoe  programs  Workers 
handling  hazardons  substances  may  be 
exposed  to  toxic  chemicals,  safety  hazards, 
biologic  hazards,  and  radiation  Therefore  a 
medical  surveillance  program  is  essential  lo 
assess  and  monitor  workers'  health  and 
fitness  for  emplov-ment  in  hazardous  waste 
operations  and  during  the  course  of  work:  to 
provide  emergenc>'  and  other  treatment  as 
needed:  and  to  keep  accurate  records  for 
future  reference. 

The  Occupational  Safety  and  Health 
Guidance  Manual  for  Hazardous  Waste  Site 
Activities  developed  by  the  National  Institute 
for  Occupational  Safety  and  Health  (NIOSH). 
the  Occupational  Safety  and  Health 
Administration  (OSHA).  the  U.S  Coast 
Guard  (USCG),  and  the  Environmental 
Protection  Agency  (EPA);  October  1985 
provides  an  excelient  example  of  the  types  of 
medical  testing  that  should  be  done  as  part  of 
a  medical  sur\eiliance  program 
Appendix  D— Reference* 

The  following  references  may  be  consulted 
for  further  information  on  the  subiect  of  this 
standard: 

1.  OSHA  Instruction  DFO  CPL  2.70— 
January  29,  1986,  Special  Emphasis  Program: 
Hazardous  Waste  Sites. 

2.  OSHA  Instruction  DFO  CPL  2-2.37A— 
January  29. 1986,  Technical  Assistance  and 
Guidelines  for  Superhind  end  Other 
Hazardous  Waste  Site  Activities 

3.  OSHA  Instruction  DTS  CPL  2-74— 
Januarj'  29,  1986.  Hazardous  Waste  Activity 
Form.  OSHA  175. 

4.  Hazardous  Waste  Inspections  Reference 
Manual,  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration.  1986. 

5.  Memorandum  of  Understanding  Among 
the  National  Institute  for  Occupational  Safety 
and  Health,  the  Occupational  Safet\  and 
Health  Administration,  the  United  States 
Coast  Guard,  and  the  United  States 
Environmental  Protection  Agency.  Guidance 
for  Worker  Protection  During  Hazardous 


9336 


F*d«r«l  Register  /   Vol    S4.  No.  42  /   Monday.  March  6.  1989  /   Rules  and  Regulationa 


lAmtUi  Sit0  InvwatigaCiufxM  am/  Cleai)  up  and 
Hatardou*  Sobttance  Emergf^m  it)S 
l)ec«mbm-  IS.  lOOO. 

«.  \otJonal  PnoriU0»  LuL  lit  Rdllioa 
October  1984.  I'  S.  Knvironm«nlal  Pmlec  tion 
Ajiwncy  Revi«<.(J  periodically 

y   TS«  [hconuiminaljon  of  R4mponn*> 
fvnonnttl.  Field  Standard  Operating 
Prrx^durw  (F&OP  )  7   US  FjivirtwitrnTilal 
VVolBctkm  Ajjency.  Offlca  of  Kin«rj|et>cy  and 
ReuMtdlal  Raaporiaa.  hfazardoua  Rttaponae 
Support  Divttion.  December  IBM 

8.  Prgpamtion  of  a  Site  Safety  Plan.  Field 
Standard  Operating  Procedur«B  (F  SO  P  I  » 
I'  S  Environmental  Protactton  AjjetKy,  OfTxa 
of  Entergeficy  and  Remedial  Reaponae. 
Haiardoua  Reaponae  Support  [)i vision.  April 

9  Stuntkini  Ofmrotin^  Stifttty  GuuU'ltntt. 

I!  S.  Fjivironmental  Protection  AjjerK^y,  Office 
iif  Enterxency  and  Renie<luil  Reaponae, 
Maianioua  Reaponae  Suppt)rt  Diviiion. 
Knvironmental  Re«pon»«  Tetim.  Novwm^wr 
19M 

10  CiccufxitH'fHil  Stiff ty  ami  Htnillh 
(.uiihrKe  KfanucI  for  Huzantims  tV.j.vfc  ,S,f^ 
Ai:livni»a.  National  Inititute  for 
Occupational  Safety  and  Health  |MOSH|. 
(Vcupalional  Safety  and  Hmlth 
Adminittnition  (OSMA).  I!  S  OoasI  (.u<ird 
H'StXi).  and  Fjivtronmeiilal  fVole<  tion 
Ant-ncy  (Fi'A).  Octotwr  ie»i,5 


1 1  Pn  '{^-ling  H*\illh  and  Scfety  at 
fluzardou*  tVoJte  S/to«-  An  Overview.  U  S 
Fjivironmenlal  Protection  A^ncy.  EPA/62S/ 
»-85'n06.  September  1965 

12  Hozardou*  Waite  Sites  and  Hazardous 
Suhatance  £m*»fye/w)e«.  NIOSH  Worier 
Bulletin,  l;  S  Department  of  ({«alth  and 
Muman  Servicea.  Public  Health  Servire, 
Onten  for  Diaease  Control.  National 
Inititute  for  Occupational  5>afety  and  Health, 
December  1982. 

13  Personal  Pro le<  live  E<juipment  for 
HazarrJous  Molrnats  Incidents  A  Selection 
('.aide.  U  S  Department  of  Health  and  Hunxan 
Servicea,  Public  Health  Service,  Centers  for 
Diaeate  Control,  National  Institute  for 
Occupational  Safety  iin<i  Health.  CK:tober 
1H»I 

14  Fire  Sen.  ue  E:rn'r}ifi\i  \  Sfariij^ement 
Handtxwk.  Interrmtional  Ansoi  i.ition  of  Fire 
Chieff  Foundation   101  FjisI  Hully  Avenue, 
Unit  lOH,  Sterlins.  VA  22T'0.  lanuary  1985 

15  Emeyeni y  Ht-sponse  Guidetxxik.  US 
Department  of  Transportation,  Washington, 

Its  Report  lo  ihe  Cunvvsj  on  Hazariious 
Slati'nols  Tr^iiiunji.  Ploiini::)i  an^i 
Preparedness.  Federal  Fjnersency 
Management  Agency   Washington.  DC,  |uly 
1988. 

17    Worktytiok  ^or  Eirf  Commend,  ALin  V 
Brunarlni  and  |   David  IW'Hgeron,  N  itionrfl 


Fire  Protection  Aaaoaation,  Batterymarch 
Pari,  Qumcy,  MA  02288,  1986, 

18  Eire  Command.  Alan  V  Brunacini, 
National  Fire  Protection,  Batterymarch  Park. 
Qulncy,  MA  02288,  1965. 

19  Incident  Command  System.  Fir« 
Protection  Publicationa,  Oklahoma  Slate 
Univemity,  Stillwater.  OK  7407a  1963 

20  Site  Emergency  Responge  Planning 
Chemical  Manufacturer*  Association, 
Washington,  DC  20037,  1966 

21  Hazardous  Materials  Emergency 
Planning  Guide.  NRT-1,  EnvironmentHl 
Protection  Agency  Washington,  DC,  March 
1987 

22.  Community  Teamwork:  Working 
Together  to  Promote  Hazardous  Materials 
Transportation  Safety  US  Department  of 
Transportation,  Washington,  DC,  May  1983, 

23  Disaster  Planning  Guide  for  Bus::iess 
and  Industry.  Federal  Emergency 
Management  Agency   Publication  No  FE.MA 
141.  AuKUSt  1987 

(The  OfTu^  of  Management  and  Budget  has 
appnived  the  information  collection 
requirements  in  this  section  under  control 
numlier  1218-0139) 

[FR  Doc  8^-1992  Filed  3-1-89;  11  54  am) 
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D£PART1«ENT  Of  TRAKSPO«TATK)N 
Federal  Aviatton  Administration 
14  CFR  Parts  23,  91,  and  135 

lOockct  Ho.  2M12;  Nottc*  No.  S«-«l 

Small  Airp4an«  Airworthiness  Review 
Program  Notice  No.  5 

AOCNCY:  Federal  Aviatiun 
Administration  |FAA).  LXJT 
action:  N'otu.f  of  prop<iii»'d  riilfni.ikmji 
(NFK.M) 

summary:  ThiH  nutice  ig  one  of  a  series 
of  ntitices  that  proposes  to  adopt  new 
and  amended  airworthiness  standards 
for  small  airplanes.  It  also  pn)poscs  to 
amend  the  flight  instrument 
requirement.H  in  the  ^t-neral  oprratinj? 
rules  and  the  operating  rules  for  air  taxi 
and  commen:ial  operators  This 
particular  notice  proposes  amended 
design  requirements  for  complex 
systems  critical  for  safety  in  small 
airplanes,  and  to  amend  the 
requirements  for  locating  certain 
instruments,  including  new  technology 
electronic  display  indicators.  It  proposes 
to  add  a  new  airworthiness  standard  for 
electronic  display  instruments  It  also 
includes  related  changes  to  the  general 
and  air  taxi  operating  rules  to  allow  a 
third  attitude  indicator  in  lieu  of  a  rale- 
of  turn  indicator  These  proposals  arise 
from  the  recognition,  by  both 
government  and  industry,  that  updated 
safety  standards  are  needed  for  an 
acceptable  level  of  safety  in  the  design 
requirements  for  airplanes  that  are  used 
in  both  private  and  commercial 
operations.  The  proposals  of  this  notice, 
when  adopted,  will  include  design 
requirement*  applicable  to 
advancements  in  technology  being 
incorporated  In  current  designs,  and 
reduce  the  regulatory  burden  in  showing 
compliance  with  some  requirements 
while  maintaining  an  acceptable  level  of 
safety 

OATi:  Comments  mu«t  be  received  on  or 
l>efore  |uly  5,  1»BH. 

AOCMCM:  Comments  un  this  notice  may 
be  mailed  m  triplicate  to  Federal 
Aviation  Administration,  OfTice  of  the 
Assistant  Chief  Counsel,  Attn;  Rules 
D<x:ket  (AGC-10|.  Do<:ket  No.  25812,  800 
Independence  Avenue,  SW  , 
Washington.  DC  20591,  or  delivered  in 
triplicate  to  Room  9\b-i,.  «» 
Independence  Avenue.  SW  , 
Washington.  DC  20591   Comments 
delivered  must  be  marked  Docket 
No.25812.  Comments  may  be  inspected 
m  Room  915-C  between  830  a  m  and 
5  (X)  p  m.  on  weekdays,  except  Federal 
holidays. 

In  addition,  the  FAA  is  maintaining  an 
information  di>cket  of  comments  in  the 


OfHce  of  Assistant  Chief  Counsel.  ACE- 
7,  Federal  Aviation  Administration. 
Central  Region,  601  Fast  12th  Street, 
Kansas  City.  Missoun  64106.  Comments 
in  the  information  docket  may  be 
in.spet  ted  m  the  Office  of  Assistant 
Chief  Counsel  weekdays,  except  Federal 
holidays,  between  the  hours  of  7:30  a.m. 
and  4:00  p  m. 

FOM  FUftTHER  IMrOMHATIOM  COMTACT: 
Earsa  Tankesley.  Standards  Office 
(ACE-110).  Aircraft  Certification 
Division,  Central  Region,  Federal 
Aviation  Administration.  601  East  12th 
Street.  Kansas  City,  Missouri  64106; 
Telephone  (816)  374-5688. 
SUPnXMCNTARV  mf  OftMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impact  that  might  n-sult  from  adopting 
the  proposals  in  this  notice  are  invited. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  tnplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Administrator  before 
taking  further  rulemaking  action. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
Statement  Is  made;  "Comments  to 
Docket  No.  25812"  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter.  All  comments  received  will 
be  available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPR.M  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attn:  Public  Inquiry 
Center  (APA-200),  800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  the  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  prtKedure. 


Background 

The  FAA  announced  the  Small 
Airplane  Airworthiness  Review  Program 
in  Notice  No.  CE-8:^1  (48  FR  4290; 
January  31.  1983)  and  invited  all 
mterested  persons  to  submit  proposals 
for  consideration.  The  review  program 
objective  was  to  encourage  public 
participation  in  improving  and  updating 
the  airworthiness  standards  applicable 
to  small  airplanes. 

The  FAA  issued  Notice  No.  CE-83-1A 
in  response  to  requests  from  interested 
persons,  which  reopened  the  proposal 
period  for  submission  of  proposals.  This 
action  (48  FR  26623;  June  9.  1983)  was 
based  upon  an  FAA  determination  that 
it  would  be  in  the  public  interest  to 
allow  more  time  for  the  public  and  the 
aviation  industry  to  submit  their 
proposals. 

By  the  close  of  the  proposal  penod  on 
May  3.  1984,  the  FAA  had  received 
approximately  560  proposals  in  response 
to  Notice  Nos".  CE-8^1  and  CF.-B3-1A. 
On  July  25.  1984,  the  FAA  issued  Notice 
No.  CE-84-1  (49  FT^  30053;  July  25.  1984) 
announcing  the  Availability  of  Agenda, 
Compilation  of  Proposals,  and 
Announcement  of  the  Small  Airplane 
Airworthiness  Review  Program 
Conference  to  discuss  the  proposals. 
The  conference  was  held  on  October  22- 
26,  1984,  in  St.  Louis,  Missouri.  A  copy  of 
the  transcript  of  all  discussions  held 
during  the  conference  is  filed  in  Docket 
No.  23494. 

Since  the  conference,  the  FAA  has 
ret;eived  petitions  for  exemptions  from 
the  requirements  of  Parts  91  and  135  to 
allow  the  installation  of  a  third  attitude 
indicator  in  lieu  of  the  required  rate-of- 
lurn  indicator.  Further,  the  FAA  has 
received  a  significant  number  of 
applications  for  installation  of  complex 
instrument  systems  not  envisioned  in 
the  current  requirements  of  Part  23 

Notice  No.  1  of  the  Small  Airplane 
Airworthiness  Review  f*rogram  is 
directed  toward  improvement  of 
crashworthiness.  After  a  further  review 
of  the  conference  proposals  and 
conference  transcript,  the  FAA 
concluded  that  proposals  planned  for 
Notice  No  2  were  next  in  priority. 
Notice  No  2  development  did  not 
progress  as  planned;  therefore,  the 
proposals  to  amend  Part  23  in  this  notice 
were  taken  out  of  planned  Notice  No.  2 
to  expedite  their  issuance. 

Current  computer  and  instrumentation 
technology  has  resulted  in  systems  and 
equipment  being  available  for  small 
airplanes  that  are  novel  and  unusual 
relative  to  what  was  envisioned  and 
considered  when  the  current  Part  23 
requirements  were  promulgated. 


Therefore,  the  FAA  is  finding  it 
necessary  to  issue  special  conditions 
and  expend  significant  resources  to 
assure  adequate  airworthiness 
standards  for  these  systems.  To  reduce 
the  need  for  further  processing  of  special 
conditions  and  exemptions  and  to  allow 
concentration  of  FAA  rulemaking 
resources  on  updating  the  airworthiness 
rules,  the  proposals  in  this  notice  are 
being  given  priority  over  the  remaining 
Part  23  Airworthiness  Review 
rulemakii^  actions. 

Regulatory  and  Economic  Evaluatioos 

The  proposals  to  amend  Part  23 
contained  in  this  notice  would  upgrade 
airworthiness  standards  to  include 
design  requirements  for  complex 
systems  critical  for  safety  in  Part  23 
airplanes.  These  upgraded  standards 
would  apply  to  airplanes  for  which  an 
applicabon  for  a  type  certificate  or 
change  to  type  certificate  under  Part  23 
is  made  after  the  effective  date  of  the 
proposed  rule.  The  proposals  to  amend 
Part  23  contained  in  this  notice  would 
require  examination  of  systems  and 
equipment  for  their  criticality  to  the 
continued  safe  flight  of  the  airplane. 


require  reliability  of  such  systems  based 
on  their  criticality,  define  "essential 
loads",  set  forth  power  requirements  for 
essential  loads,  and  set  forth  standards 
for  installation  of  instniment  systems 
utilizing  electronic  display  indicators. 

The  proposals  to  amend  Parts  91  and 
135  contained  in  this  notice  would  allow 
the  installation  of  a  third  attitude 
indicator  in  lien  of  the  required  rate-of- 
tum  indicator.  The  complex  instrument 
systems  now  being  proposed  for 
installatioa  may  not  include  the  rate-of- 
tum  function.  Allowing  an  additional 
attitiHle  indicator  with  a  dedicated 
power  ftoppiy  relieves  the  burden  on  the 
manufacturer  and  allows  Sfifer 
operations  becaose  of  greater  utihty  of 
the  third  attitude  indicator. 

These  proposals  impose  no  cost  on 
the  aviation  community  or  other  persons 
but  rather  indude  provisions  which  are 
currently  being  af>plied  by  special 
conditions. 

Current  computer  and  instrumentation 
technology  has  resulted  in  systems  and 
equipment  being  available  for  airplanes 
that  are  novel  and  tmusual  relative  to 
what  was  envisioned  and  considered 
when  the  current  Part  23  requirements 


were  promulgated.  Therefore,  the  FAA 
fmds  it  necessary  to  issue  special 
conditions  and  expend  significant 
resources  to  assure  adequate 
airworthiness  standards  for  these 
S)r8tems.  These  proposals  are  of  a  cost- 
relieving  nature  because  they  would 
eliminate  the  need  for  special  conditions 
processing,  wtiich  often  involves  costly 
and  unnecessary  delays.  In  addition, 
manufacturers  are  not  being  directed  to 
incorporate  the  newest  tecfaiiology  in 
their  futiu%  models  but  are  instead  bemg 
afforded  a  set  of  regulations  to  observe 
should  they  choose  the  new  equipment. 
Furthermore,  it  was  determined  that 
these  three  amendments  mvolved  fairly 
substantial  quantifiable  benefits  over 
the  20-year  study  period  (see  Table  1) 
The  benefits  were  estimated  on  the 
basis  of  two  alternative  assumptions  of 
small  airplane  production.  The 
conservative  assumption  projects  a 
continuation  of  the  depressed  condition 
of  this  industry.  A  more  optimistic 
assumption  that  the  industry  will  regain 
its  economic  health  was  also  used  to 
estimate  the  benefits.  These  two 
assumptions  were  used  to  estimate  a 
range  for  the  expected  benefits. 


Table  1.—  Summary  of  Range  Of  Estimatho  Benefits  (Discounted)  and  Costs 

[MiMiorw  o(  dollars] 


Proposed  r«to 


A  Based  on  •  oontnuation  ol  recent  production  trends: 

23  1308    Equipfnen  SysMm* 

23 1311-43.13*1     ln«lrurtienl  *ftmf» - 

root — 

B  BMSd  on  aMumplion  ol  a  rabound  in  smSK  airptane  production: 

23.13(N    Equipmenl.  Sysiwns — 

23  131 1-23-1321     InstrumeoJ  dnptays - 


Best  estimale 
of  tMneMs 


1^ 
033 


S2.13 

13.1 

2.0 

$151 


Range 


Costs 


N/A 
0.14-0*3  I  Rehewnp 


N/A 
1  0-3.1 


Rekevng 


Trade  Impact  Analysts 

The  proposals  in  this  notice  would 
have  httle  or  no  impact  on  trade  for  both 
U.S.  firms  doing  business  in  foreign 
countries  and  foreign  firms  doing 
business  in  the  U.S.  In  the  U.S.,  foreign 
manufacturers  would  have  to  meet  U.S. 
requirements,  and  thus  they  would  gain 
no  competitive  advantage.  In  foreign 
countries,  U.S.  manufacturers  would  not 
be  bound  by  Part  23  requirements  and 
could,  therefore,  implement  the  proposal 
under  study  solely  on  the  basis  of 
competitive  considerations. 

Regulatory  Ftexifaihty  Detsrmination 

The  FAA  has  also  determined  that  the 
proposed  rule  changes  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


The  FAA's  criteria  for  a  small 
airplane  manufacturer  is  one  employing 
less  than  75  employees,  a  substantial 
number  is  a  nmnber  which  is  not  less 
than  11  and  which  is  more  than  one- 
third  of  the  small  entities  subject  to  the 
proposed  rule,  and  a  significant  impact 
is  one  having  an  annual  cost  of  more 
than  $14,900  (in  1978  dollars)  per 
manufacturer. 

A  review  of  domestic  general  aviation 
manufacturing  companies  indicates  that 
only  six  companies  meet  the  size 
threshold  of  75  employees  or  less.  The 
proposed  amendments  to  14  CFR  Part  23 
will  therefore  not  affect  a  substantial 
munber  of  small  entities. 

The  majority  of  the  small  entities 
impacted  by  the  proposals  to  amend  the 
operating  rules  would  represent 
operators  of  unscheduled  aircraft  for 


hire.  The  proposed  changes  to  the 
operating  rules  provide  alternatives  to 
existing  requirements  and  therefore  do 
not  impose  any  additional  burden. 
These  proposals,  if  enacted,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federahsm  Irapbcatioin 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  reiabonship 
between  the  nhtional  government  and 
the  states,  or  on  the  distributjon  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executjve  Order 
12612.  it  is  detemuned  that  this  proposal 
would  not  have  sufficient  federslism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 
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CuocJuaion 

For  reasons  discusfwd  farlier  in  the 
prfamhlo.  th«  KAA  has  detemiined  that 
this  document  (1|  involves  a  proposed 
regulation  that  is  not  ma|or  under  the 
provisions  of  Kxerutive  Order  12291.  (2| 
is  not  stjpiificanl  under  DOT  Regulatory 
Policies  and  f>ro<;edure8  (44  KR  11034. 
February  28.  1979).  and  (J)  in  addition.  1 
certify  that  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  imp^ict  on  a 
substantial  numl>er  of  small  entitiea.  In 
addition,  this  proposal,  if  adopted, 
would  have  little  or  no  imparl  on  trade 
opportunities  for  US.  firms  doing 
business  overaeas.  or  on  foreign  firms 
doirijj  business  In  the  United  States. 

List  of  Sub|«:U 

N  CFR  Part  J3 

Aircraft.  Air  transpiirfatum.  Avintion 
safety  Safety 

14  CFR  Part  91 

Air  carrier*.  Aircraft.  Aircraft  pilot. 
Airspace.  Air  transfxirtatinn,  Aviation 
safety.  Pilots,  Safety 

14  CFR  Part  135 

Air  earners.  Aircraft.  Airman. 
Airplanes.  Airspace.  Air  tani.  Air 
transportation,  Airworthiness.  Aviation 
safety.  Pilots.  Safety 

PART  23— AtRWOfrrHINESS 
STANDARDS:  NORMAL,  \JJ\\Sn ,  AND 
ACROBATIC  CATEGORY  AIRPLANES 

1  The  authority  f.ilaliun  for  Purt  2.) 
continues  to  read  as  follows 

AullMWiry  4M  U  S  C  1344.  1.1MM).  1  t5d. 
1421.  1423.  1423.  142«.  1429.  H.KX  4H  i:  SC 
liUHg)  IHuvised  Pub  L  (r-44«.  jrtnudrv  12. 
MH.1I 

2.  Section  23  IJOy  is  amcruled  by 
revising  II  to  read  as  follows 

123.1309    EquHxTMnt.  systems,  and 
tnetalattone. 

|a|  Each  itfm  of  equipment,  ea(  h 
system,  and  eat  h  installation 

(1)  When  performing  its  mleniJiMl 
fiin(  turn,  mrty  not  adversely  affect  the 
rciponse   uperiUion   or  a(  i  urai  v  of 
any — 

(1)  hk^uipmciil  essential  to  safe 
operation,  or 

(u)  Other  equipment  unless  there  is  a 
means  to  inform  the  pilot  of  the  effei  t 

(2)  Of  a  single  engine  airplane  must  hv! 
designed  to  minimire  hazards  to  the 
airplane  in  the  event  of  a  pn)bable 
malfunction  or  failure 

(3)  Of  a  multlengine  airplane  must  be 
designed  to  prevent  hazards  to  the 
airplane  In  the  event  of  ■  probable 
malfvin(  tion  or  failure. 


(b)  The  design  of  each  Item  of 
equipment,  each  system,  and  each 
installation  must  be  examined 
separately  and  in  relationship  to  other 
airplane  systems  to  determine  if  the 
airplane  is  dependent  upon  its  function 
for  continued  safe  flight  and  landing 
and.  for  airplanes  not  limited  to  VFR 
conditions,  if  Its  failure  would 
significantly  reduce  the  capability  of  the 
airjilane  or  the  ability  of  the  crew  to 
cope  with  adverse  operating  conditions. 
Each  Item  of  equipment,  each  system, 
and  each  installation  identified  by  this 
examination,  upon  which  the  airplane  is 
dependent  for  proper  functioning  to 
ensure  continued  safe  flight  and  landing, 
or  whose  failure  would  significantly 
reduce  the  capability  of  the  airplane  or 
the  ability  of  the  crew  to  cope  with 
adverse  operating  conditions,  must  be 
designed  to  comply  with  the  following 
additional  requirements: 

(1)  It  must  perform  its  intended 
function  under  any  foreseeable 
operating  condition. 

(2)  When  systems  and  associated 
components  are  considered  separately 
and  in  relation  to  other  systems — 

(i)  The  occurrence  of  any  failure 
condition  which  would  prevent  the 
continued  safe  flight  and  landing  of  the 
•irplane  must  be  extremely  improbable; 
and 

(ii)  The  ixxurrence  of  any  other  failure 
condition  which  would  significantly 
reduce  the  capability  of  the  airplane  or 
the  ability  of  the  crew  to  cope  with 
advene  operating  conditions  must  be 
improbable 

(3)  WHming  information  must  be 
provided  to  alert  the  crew  to  unsafe 
system  of)erHling  conditions,  and  lo 
enable  them  to  take  appropriate 
corrective  action  Systems,  controls,  and 
associated  monitonng  and  warning 
means  must  be  designed  to  minimize 
initiation  of  crew  action  which  would 
create  additional  hazards 

(4)  Compliance  with  the  requirements 
of  paragraph  (b|(2)  of  this  section  may 
be  shown  by  analysis  and.  where 
necessary,  by  appnipnate  ground,  flight. 
or  simulator  tests  The  analysis  must 
consider — 

(i|  Modes  of  failure,  including 
malfunctions  and  damage  frt)m  exiemdl 
sources. 

(ii)  The  probability  of  multiple 
failures,  and  undetected  faults: 

(ill)  The  resulting  effects  on  the 
airplane  and  occupants,  considering  the 
stage  of  flight  and  operating  conditions, 
and 

(iv)  The  crew  warning  cues,  corrective 
action  required,  and  the  capability  of 
dettH  ting  faults 

(c)  Each  Item  of  equipment,  each 
system,  and  each  installation  whose 


functioning  is  required  by  this  chapter 
and  that  requires  a  power  supply  is  an 
"essential  load"  on  the  power  supply. 
The  power  sources  and  the  system  must 
be  able  to  supply  the  following  power 
loads  in  probable  operating 
combinations  and  for  probable 
durations 

(1)  Loads  connected  to  the  power 
distnbution  system  with  the  system 
functioning  normally 

(2)  Essential  loads  after  failure  of — 
(i)  Any  one  engine  on  two-engine 

airplanes,  or 

(u)  Any  two  engines  on  three  or  more 
engine  airplanes. 

(ill)  Any  power  converter,  or  energy 
storage  device. 

(3)  Elssential  loads  for  which  an 
alternate  source  of  power  is  required  by 
this  chapter,  after  any  failure  or 
malfunction  in  any  one  power  supply 
system,  distribution  syst'-m.  or  other 
utilization  system, 

(d)  In  determining  compliance  with 
paragraph  (r)(2)  of  this  section,  the 
power  loads  may  be  assumed  to  l>e 
reduced  under  a  motilloring  procedure 
consistent  with  safety  in  the  kind.s  of 
operation  authorized.  Lowds  not 
required  in  controlled  flight  nei'd  not  be 
considered  for  the  two-enginc- 
inoperalive  condition  on  airplanes  with 
three  or  more  engines. 

(e)  In  showing  compliance  with  this 
section  with  regard  to  the  electncnl 
power  system  and  to  equipment  design 
and  installation,  critical  environmental 
and  atmospheric  conditions,  such  as 
radio  frequency  energy  and  the  effects 
(b<;th  direct  and  indirect)  of  lightning 
stnkes.  must  be  considered.  For 
electncal  generation,  distribution,  .mil 
utilization  equipment  required  by  or 
used  in  complying  with  this  chapter  ihc 
ability  to  provide  continuous,  safe 
service  under  foreseeable  environmt'nlul 
conditions  may  be  shown  by 
environmental  tests,  design  analysis,  or 
reference  to  previous  comparable 
service  experience  on  other  airplanes. 

(f)  As  used  in  this  section,  "systems" 
refers  to  all  pneumatic  systems,  fluid 
systems,  electncal  systems,  mechanical 
systems,  and  powerplant  systems 
included  in  the  airplane  design,  except 
for  the  following: 

(1)  Powerplant  systems  provided  as 
part  of  the  certificated  engine:  and 

(2)  The  flight  structure  (such  as  wing, 
empennage,  control  surfaces  and  their 
systems,  the  fuselage,  engine  mounting, 
and  landing  gear  and  their  related 
pnmary  attachments)  whose 
requirements  are  specific  in  Subparts  C 
and  D  of  this  part 
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Explanation 

Cun^nt  Part  23  airplane  airworthiness 
requirements  are  based  on  single-fault 
or  fail-safe  concepts  and,  when  they 
were  promulgated,  the  FAA  did  not 
envision  use  of  complex,  safety-critical 
systems  in  such  airplanes.  This  proposal 
will  require  examination  of  systems  and 
equipment  for  their  criticality  for 
continued  safe  flight  and  will  permit  the 
continued  use  of  the  existing  reliability 
requirements  of  Part  23  for  airplanes 
whose  systems  are  not  complex  and  do 
not  perform  safety-critical  functions.  For 
those  cases  where  the  manufacturer 
finds  it  necessary  or  desirable  to  include 
complex,  safety-critical  systems,  the 
proposal  includes  requirements  fcr 
identifying  those  systems  and  defines 
additional  requirements  needed  for  their 
certification.  The  proposed  changes  to 
S  23.1309  are  summarized  as  follows: 

Proposed  paragraphs  (a),  (a)(1),  (a)(2), 
and  (a)(3)  of  §  23.1309  are  derived  from 
current  paragraphs  (a),  (bj,  and  (c)  of 
S  23.1309.  Under  proposed 
\  23.1309(a)(1),  the  systems  and 
installations,  as  well  as  the  items  of 
equipment,  will  be  required  to  meet 
those  requirements  contained  in  current 
S  23.1309(a).  Under  proposed 
S  23.1309(a)(2).  the  systems  and 
installations,  as  well  as  the  items  of 
equipment,  for  single-engine  airplanes 
will  be  required  to  meet  those 
requirements  contained  in  current 
5  23.1309(c)  and  proposed  S  23.1309(a)(3) 
will  require  these  items  on  a  multiengine 
airplane  to  meet  the  requirements 
contained  in  current  {  23.1309(b). 

(2)  A  new  \  23.1309(b)  is  proposed 
which  will  require  a  detailed 
examination  of  each  item  of  equipment, 
system,  and  installation.  This 
examination  is  to  determine  whether  a 
failure  would  affect  the  airplane's 
continued  safe  flight  and  landing.  Each 
item  of  equipment,  each  system,  and 
each  installation  identified  by  such  an 
examination  as  being  critical  to  the  safe 
operation  of  the  airplane  would  be 
required  to  meet  additional 
requirements.  This  will  permit  the 
approval  of  more  advanced  systems, 
that  were  not  envisioned  when  J  23.1309 
was  added  to  Part  23,  without  the  need 
for  special  conditions. 

A  new  S  23.1309(c)  is  proposed  to 
require  identification  of  loads  which  are 
"essentia!  loads"  and  requires  the 
airplane  power  sources  for  these  loads 
to  meet  requirements  consistent  with 
other  airplane  airworthiness 
requirements.  These  requirements  are 
substantially  equivalent  to  section  59(c) 
of  Appendix  A  to  Part  135. 

A  new  \  23.1309(d)  is  proposed  to 
allow  reduction  of  power  loads  when 


showing  compliance  with  proposed 
§  23.1309(c)(2).  This  provision  is 
substantially  equivalent  to  section 
59(c)(3)  of  Appendix  A  to  Part  135. 

A  new  §  23.1309(e)  is  proposed  to 
require  that  the  design  of  each  electrical 
system,  each  item  of  equipment,  and 
each  installation  take  into  account 
critical  environmental  conditions. 
Critical  environmental  and  atmospheric 
conditions  would  include  radio 
frequency  energy  and  direct  and  indirect 
effects  of  lightning.  Section  23.867  now 
requires  the  airplane  structure  to  be 
protected  from  the  effects  of  lightning 
and  S  23.954  now  requires  the  airplane 
fuel  system  to  be  protected  from  the 
effects  of  lightning. 

A  new  S  23.1309(f)  is  proposed  to 
provide  a  definition  of  the  systems  to 
which  the  requirements  of  this  section 
are  applicable  and  specifically  identifies 
certain  items  to  which  they  are  not 
applicable. 

Early  in  the  development  of  minimum 
requirements  for  transport  category 
airplanes,  it  was  realized  that  more 
complex  systems  were  being  added  to 
airplane  designs  and  there  was  a  need 
to  include  requirements  which 
specifically  addressed  equipment, 
systems,  and  their  installation.  This  was 
accomplished  by  the  addition  of  {  4b. 606 
to  Part  4b  of  the  Civil  Air  Regulations 
(CAR).  Amendment  4b-6,  effective 
March  5, 1952,  in  part,  accomplished  this 
objective.  The  preamble  to  that 
amendment  included  the  following  in 
regard  to  that  addition: 

An  amendment  clarifying  the  requirements 
for  equipment,  systems,  and  installations 
with  regard  to  functioning  and  reliability  is 
made  in  Subpart  F.  In  addiUoa  it  specifies 
dual  power  supply  for  those  installations  the 
functioning  of  which  is.  necessary  to  show 
compliance  with  the  Civil  Air  Regulations 

This  requirement,  as  adopted  by  that 
amendment,  was  retained  in  CAR  Part 
4b  until  that  regulation  was  recodified  io 
the  Federal  Aviation  Regulations,  Part 
25,  effective  February  1, 1965.  At  that 
time,  this  requirement  substantially 
unchanged,  was  identified  as  {  25.130fl. 
For  many  years  the  "single  fault"  or  "fail 
safe"  concept  of  this  requirement,  along 
with  experience  based  on  service- 
proven  designs  and  engineering 
judgment,  were  used  to  successfully 
evaluate  most  airplane  systems  and 
equipment. 

However,  in  the  late  1960's  there 
appeared  a  number  of  safety-critical 
systems  that  were  utilizing  new 
technical  complexity  to  accomplish 
safety-critical  functions.  Due  to  the 
increasing  complexity  of  the  technology 
being  used  to  develop  these  systems,  it 
was  becoming  increasingly  difficult  to 


apply  engineering  judgment  as  the  only 
means  of  determining  the  effects  or 
likelihood  of  failure  conditions.  TTie 
increasing  difficulty  in  evaluating  these 
complex  systems,  along  with  the 
potential  hazards  to  the  airplane  that 
could  result  from  their  failure  made  it 
necessary  to  provide  duplicate  and 
tnplicate  systems  to  assure  an 
acceptable  level  of  safety. 

At  about  this  same  time,  the 
development  of  rational  methods  for 
safety  assessment  of  systems  led  to  the 
conclusion  that  an  inverse  relationship 
should  exist  between  the  probability  of 
a  failure  condition  and  its  effect  on  the 
airplane.  That  is,  the  more  senous  the 
effect,  the  lower  the  probabihty  must  be 
that  it  will  occur. 

The  availability  of  this  rational 
method  for  safety  analysis  of  systems, 
along  with  the  increasing  difficulty  m 
applying  the  then  existing  "sir^le  fault ' 
or  "fail  safe"  concept  prompted  the 
FAA  to  propose  an  amendment  to 
i  25.1300  which  would  permit  the  use  of 
this  rational  method  as  an  acceptable 
means  of  accomplishiiig  safety  analysis. 
That  proposed  revision  to  S  25  1309, 
which  specified  a  level  of  safety  in 
qualitative  terms,  and  required 
assessments  to  be  made,  was  adopted 
by  Amendment  25-23  on  Apnl  1,  1970 

At  that  time,  the  FAA  also  realized 
that  more  complex  systems  were  being 
utilized  in  small  airplanes  and  that  there 
was  a  need  to  add  a  reliability 
requirement  to  Part  23.  Accordingly, 
rulemdking  action  was  initiated  which 
resulted  in  §  23.1309  being  added  to  Part 
23  by  Amendment  23-14.  effective 
December  20.  1973.  The  requirements  of 
that  new  5  23.1309  were  similar  to  those 
of  §  25.1309  prior  to  Amendment  25-23 
which  were  bcised  on  the  "single  fault" 
or  'fail  safe"  concept.  At  that  time,  it 
Was  not  envisioned  that  complex  safety- 
critical  systems,  utilizing  technology 
now  available,  would  be  used  in  the 
designs  of  small  airplanes.  Therefore, 
there  was  no  identified  need  to  include 
provisions  for  use  of  the  rational  method 
of  analysis  in  Part  23.  as  had  been  done 
in  Part  25  by  .Amend-ment  25-23. 

Experience  has  shown  that  the 
envisioned  rate  of  technical  growth  of 
systems  used  in  small  airplanes  wag 
inaccurate  and  that  safety-critical 
systems  are  now  being  proposed  for  use 
on  Pa.rt  23  airplanes.  As  with  the  earlier 
experience  with  Part  25.  the  FAA  is 
finding  that  it  is  difficult  to  apply  "single 
fault"  concepts  to  these  complex 
systems  and  to  utilize  the  application  of 
engineering  judgment  as  the  only  means 
of  determining  the  effects  or  likelihood 
of  certain  failure  conditions. 
Accordingly,  there  is  now  a  need  to 
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ravlM  the  reUabilify  re<iuiren»«nt»  of 
Part  23  tu  mIIuw  the  us«  of  the  latest 
available  rational  method  for  safety 
analysi*  of  the»«  complex  •afety-critii-al 
«y»tems  to  afiure  continuiition  of  the 
level  of  tdfety  intended  for  airplanoa 
certificated  to  Part  23.  Such  »«fet> 
critical  iyslema  are  currenlly  bein^ 
pmposed  for  approval  and  there  is  an 
urj<ent  ne«'d  to  occompliih  thii  proposed 
rule  change 

A  recommendation  for  a  complfte 
chanjje  of  |  23  1309  was  submitted  a»  a 
part  of  the  Small  Airplane 
Airworthiness  Review  Program.  That 
recommendation,  conference  proposal 
number  434.  whs  discussed  durng  the 
October  22-26,  19M.  Small  Auplanp 
Airworthiness  Review  Program 
conference  held  in  St  Louis.  Missouri.  A 
copy  of  the  transcript  of  all  discussions 
held  during  the  conferwnce  is  filed  in 
Docket  No  23494.  and  may  be  examined 
by  intert»9ted  persons 

At  that  contprtrnce  a  commenter  on 
the  recommendation  noted  that  It  dealt 
with  failures  that  cause  hazards  which 
do  not  have  catastrophic  potential,  but 
does  not  deal  with  hazards  which  are 
potentially  catastrophic.  As  noted  in  the 
above  discussion.  In  the  development  of 
requirements  for  small  airplane  systems 
It  was  originally  recognized  that  failures 
of  systems  could  produce  hazards  and 
the  earlier  requirements  addressed 
protection  from  those  failures,  but  did 
not  address  safety-critical  systems 
whose  failures  could  b«  potentially 
catastrophic  or  would  be  catastrophic 
As  prop<i«ed.  |  23.1309  addT«»a««  all 
levels  of  hazards  and  the  propo«ed 
requirements  are  bas«d  on  the  crtlicalify 
of  the  system. 

This  would  be  accomplished  by 
requiring  all  of  the  airplane's  systems  to 
be  reviewed  to  determine  (1 1  if  the 
a.rplane  Is  dependent  upon  a  system 
function  for  continued  safe  flight  and 
landing,  and  (2)  if  a  failure  of  any 
system  on  ths  au^lane,  not  limited  to 
\'VR  conditions,  would  significantly 
reduce  the  ability  of  the  crew  to  cope 
with  the  adverse  operating  conditions. 
For  airplanes  that  do  not  include 
systems  which  perform  either  of  these 
safely  (Titlcal  functions,  the  single  fault 
or  fail  safe  concept  requirements  would 
continue  to  be  applicable  as  proposed  in 
I  23  \MX>{a] 

If  the  design  of  the  airplane  includes 
systems  th*it  perform  a  function  that  is 
needed  for  continued  safe  flight  and 
landing  of  the  airplane  and.  accordin^iy. 
whose  failure  could  be  luitastrophir.  the 
systems  would  be  required  to  meet 
standards  that  eslabhah  that  failures  of 
the  system  must  b«  extremely 
improtiable   In  addition,  on  airplanes 
designed  for  any  type  of  op«^ralion  other 


than  VFK  the  systems  whose  failure 
would  si^ruficantly  reduce  tiie  airplane  s 
capability,  or  the  ability  of  the  crew  to 
cope  with  the  adverse  operating 
conditions  and.  thereby,  be  potenUally 
catastrophic  would  be  required  to  meet 
standards  that  establish  that  failures  of 
these  systems  are  improbable.  This 
standard  is  applicable  if  a  system  failure 
would  reduce  the  capability  of  the 
airplane  or  the  crew  to  cope  with 
adverse  operating  conditions.  It  was 
recognized  that  any  failure  will  reduce 
the  airplane's  or  crew's  capability  by 
some  degree,  but  that  reduction  may  not 
be  of  the  degree  that  will  make 
operation  of  the  airplane  potentially 
catastrophic.  The  intent  of  this  proposed 
standard,  t  23.1309(b).  is  to  have  those 
systems  whose  failure  would  be 
catastrophic  or  potentially  catastrophic 
be  evaluated  using  the  latest  available 
techniques  and.  thereby,  better  assure 
that  failures  of  such  systems  will  not 
occur 

At  the  conference,  a  commenter 
expressed  the  opinion  that  the  language 
of  conference  proposal  434  would 
require  all  system  items  to  meet  the 
analysis  test  and  proof  of  compliance 
means  This  commenter  noted  that 
simple  and  conventional  systems  can  be 
assessed  on  the  basis  of  service 
experience  and  engineering  Judgment 
and  noted  that  low  performance,  simple 
designed  airplanes  should  be  able  to  use 
the  existing  method  of  determining 
compliance.  The  FAA  agrees  with  this 
commenter  and.  as  previously  stated, 
proposed  i  23  1309(a)  is  structured  to 
allow  the  use  of  existing  procedures  for 
simple  airplane  system  designs. 

Another  conference  commenter 
expressed  a  concern  over  the 
applicability  of  Section  XX. 1309  of  any 
of  the  airworthiness  parts  To  clarify  the 
applicability  of  {  23  1309,  a  definition  of 
system  "  is  mcluded  in  proposed 
{  23.1300(0 

One  commenter  noted  the  difference 
in  the  way  Part  23  and  Part  25  airplanes 
are  used  and  suggested  different 
probsbihty  values  for  Part  23.  but  did 
not  provide  recommended  values.  In 
reviewing  this  comment  it  should  be 
noted  that  the  probability  terms  do  not 
have  values  assigned  in  these  proposed 
requirements  or  other  airworthiness 
parts.  Extremely  improbable  failure 
conditions  have  been  defined  m  FAA 
guidance  material  as  those  which  are  so 
unlikely  that  they  are  not  expected  to 
occur  within  the  total  operational  Ufe  of 
all  airplanes  of  one  type.  If  such  a 
definition  were  to  be  applied  to  items  of 
structure,  a  failure  that  would  csuse  the 
loss  of  a  wmg  would  be  a  type  of 
catastrophic  failure  lh«l  would  not  be 
expected  to  occur  in  the  hfe  of  all 


airplanes  of  one  type.  As  cited,  current 
requirements  applicable  to  other 
portions  of  Part  23  airplanes,  such  as 
structures,  establish  a  level  of  safely 
that  docs  not  permit  the  occurrence  of 
catastrophic  failures  and,  accordingly, 
there  is  no  justification  for  allowing  a 
lower  level  of  safety  for  possible 
catastrophic  system  failures. 
Accordingly,  the  proposed  language  of 
this  proposal  iise»  the  term  "extremely 
improbable"  to  define  this  critical  type 
of  failure  condition.  Less  cntical  failure 
condition  terms  used  in  airworthiness 
requirements  for  other  categories  of 
aircraft  are  also  mcluded  in  this 
proposal 

Other  review  conference  comments, 
not  limited  to  any  one  commenter. 
questioned  the  applicability  of  the 
raUonal  method  for  analysis  to  two-  to 
four-place  airplanes.  While  this  proposal 
allows  the  contmued  use  of  existing 
certification  procedures  for  certification 
of  simple  airplane  designs,  it  would, 
however,  also  require  the  use  of  rational 
procedures  if  the  airplane's  design 
includes  systems  for  the 
accomplishment  of  safety-critical 
functions.  Because  the  proposed 
additional  requirements  of  this  proposal 
are  added  in  such  a  manner  as  to  make 
their  use  dependent  on  the  complexity  of 
the  affected  design  and  because  the 
degree  of  reliability  required  in  a 
particular  design  will  depend  upon  the 
cntlcatity  of  the  system  function,  there 
is  no  reason  to  limit  these  requirements 
to  a  size  of  airplane  or  to  differentiate 
between  single-  or  multiengine  types  of 
airplanes. 

One  review  conference  commenter 
questioned  the  power  supply 
requirements  of  the  conference  proposal 
number  434.  This  commenter  asked  if 
this  prop>osed  requirement  is  related 
purely  to  electncal  power,  and  if  it  is 
shouldn't  it  be  located  elsewhere  in  Part 
23.  During  the  discussion  of  this 
question,  it  was  pointed  out  by  FAA 
panel  members  that  the  proposed 
requirement  does  not  specify  an 
"electrical"  power  supply  and,  therefore, 
would  be  applicable  to  any  form  of 
power  supply  provided  for  a  system  that 
IS  required  by  this  chapter.  No 
additional  languiige  has  l>een  added  to 
identify  the  types  of  power  supply.  The 
proposal  language,  which  is  similar  to 
that  used  m  other  airworthiness  parts, 
identifies  requirements  for  power 
supplies  used  for  each  item  of 
equipment,  system,  and  mstallation 
required  by  this  chapter  By  its 
applicability,  it  is  dear  that  the 
requirements  are  not  limited  to  electncal 
power  supplies. 


Additional  discussions  at  the 
conference  suggested  that  current 
S  23.1309  was  adequate  and  that  the 
only  need  was  an  Advisory  Circular 
(AC)  to  identify  acceptable  means  of 
compliance.  At  that  time,  the  FAA  made 
it  known  that  was  not  the  case,  and 
cited  instances  in  which  a  complex 
safety-cntical  system  had  been  used  in 
the  design  of  small  airplanes  that  could 
not  be  properly  evaluated  under  the 
existing  "single  fault"  concept  of 
S  23.1309.  The  FAA  further  noted  that 
the  number  of  occurrences  where  such  a 
complex  safety-critical  system  was 
being  used  in  the  design  was  increasing 
rapidly  and  noted  the  need  to  revise  the 
requirements  to  keep  them  current  with 
this  rapid  expansion  of  technology  being 
applied  to  the  design  of  small  airplanes. 

The  FAA  attempted  to  address  some 
current  issues  relative  to  electronic 
flight  instrument  systems  and  autopilot 
monitors  and  limiters  in  advisory 
circulars.  FAA  reviews  of  resulting 
material  in  the  draft  advisory  circulars 
determined  that  the  contents  were 
rulemaking  in  nature  and  not  suitable  in 
an  advisory  circular.  The  concern  was 
relative  to  the  complexity  and  criticality 
of  such  equipment.  This  proposal,  when 
adopted  will  provide  a  regulatory  basis 
for  determining  the  criticality  level  of 
such  systems  and  require  corresponding 
levels  of  rehabihty.  Therefore,  the  FAA 
finds  that  there  is  a  need  to  proceed  and 
develop  a  proposal  without  further 
delay.  Proposed  S  23.1309  of  this  notice 
provides  reliability  requirements  which 
are  based  on  the  criticahty  of  the 
system's  function  and  will  provide  the 
updated  standards  needed  for  the 
certification  of  complex  safety-critical 
systems  in  small  airplanes. 

Reference:  Conference  proposal  434. 

3.  Part  23  is  amended  by  adding  a  new 
S  23.1311  under  the  heading  "General" 
to  read  as  follows: 

S  23.131 1    Electronic  display  Instrument 
systwns. 

Unless  an  applicant  requests 
evaluation  for  a  more  limited  kind  of 
operation  pursuant  to  5§  23.1525, 
23  1559,  and  23.1583(h),  it  is  assumed 
that  each  airplane  certificated  to  the 
requirements  of  this  section  is  to  be 
approved  for  operation  in  IFR  conditions 
and  the  assessment  of  failures  for 
compliance  with  S  23.1309  must  consider 
these  conditions.  Electronic  display 
indicators,  including  those  incorporating 
more  than  one  function,  must  comply 
with  paragraph  (a)  or  (b)  as  appropriate. 

(a)  Electronic  display  indicators  may 
be  grouped  on  the  instrument  panel  and 
centered  as  nearly  as  practicable  about 
the  vertical  plane  of  each  required 


pilots  forward  vision  for  compliance 
with  §  23.1321— 

(1)  Provided  the  instruments  required 
by  S  23.1303  (a),  (b).  and  (c)  that  are 
independent  of  the  airplane's  electrical 
power  system,  are  installed  in 
accordance  with  the  requirements  of 

§  23.1321(a),  and 

(2)  The  electronic  display  systems 
comply  with  paragraphs  (c)  and  (d)  of 
this  section  and  other  applicable 
sections  of  this  part. 

(3)  This  paragraph  applies 
independently  to  each  pilot  station 
required  for  certification  or  by  the 
applicable  operating  rules. 

(b)  Except  for  instruments  required  by 
§  23.1303  (a),  (b),  and  (c),  electronic 
display  indicators  may  be  installed  in 
lieu  of  mechanical  or  electromechanical 
instruments  provided  the  installations 
comply  with  paragraphs  (c)  and  (d)  of 
this  section  and  other  applicable 
sections  of  this  part. 

(c]  Electronic  display  indicators, 
including  those  with  features  that  make 
isolation  and  independence  between 
powerplant  instrument  systems 
unfeasible,  must — 

(1)  Be  easily  legible  under  all  lighting 
conditions  encountered  in  the  cockpit, 
including  direct  sunlight  considering  the 
expected  electronic  display  brightness 
level  at  the  end  of  the  electronic  display 
indicator's  useful  life.  Specific 
limitations  on  display  system  useful  life 
must  be  addressed  in  the  Instructions 
for  Continued  Airworthiness 
requirements  of  S  23.1529. 

(2)  Not  inhibit  the  primary  display  of 
attitude,  airspeed,  altitude,  or 
powerplant  parameters  needed  by  any 
pilot  to  set  power  within  established 
limitations,  in  any  normal  mode  of 
operation. 

(3)  Not  inhibit  the  primary  display  of 
engine  parameters  needed  by  any  pilot 
to  properly  set  or  monitor  powerplant 
limitations  during  the  engine  starting 
mode  of  operation. 

(4)  Have  independent  secondary 
attitude  and  rate  of  turn  instruments 
that  comply  with  S  23.1321(a)  if  the 
primary  electronic  display  instrument 
system  for  a  pilot  presents  this 
information.  Instrument  displays  that 
are  located  in  accordance  with 

§  23.1321(d)  are  considered  the  primary 
displays. 

(5)  Incorporate  sensory  cues  for  the 
pilot  that  are  equivalent  to  those  in  the 
instrument  being  replaced  by  the 
electronic  display  indicators,  and 

(6)  Incorporate  visual  displays  of 
instrument  markings,  required  by 
§§  23.1541  through  23.1553  or  visual 
displays  that  alert  the  pilot  to  abnormal 
operational  values,  or  approaches  to 


established  limitation  values,  of  each 
parameter  required  to  be  displayed  by 
this  part. 

(d)  The  electronic  display  indicators, 
including  their  systems  and 
installations,  and  considering  other 
airplane  systems,  must  be  designed  so 
that  one  display  of  information  essential 
for  continued  safe  flight  and  landing  will 
remain  available  to  the  crew,  without 
need  for  immediate  action  by  any  pilot 
for  continued  safe  operation,  after  any 
single  failure  or  probable  combination  of 
failures. 

(e)  As  used  in  this  section, 
"instrument"  includes  devices  that  are 
physically  contained  in  one  unit  and 
devices  that  are  composed  of  two  or 
more  physically  separate  units  or 
components  connected  together  (such  as 
a  remote  indicating  gyroscopic  direction 
indicator  that  Includes  a  magnetic 
sensing  element  a  gyroscopic  unit  an 
amplifier,  and  an  indicator  connected 
together).  As  used  in  this  section. 

"primar>'"  display  refers  to  the  display 
of  a  parameter  that  is  located  in  the 
instrument  panel  such  that  the  pilot 
looks  at  it  first  when  wanting  to  view 
that  parameter. 

Explanation 

A  significant  number  of  electronic 
display  systems  have  become  available 
for  installation  in  small  airplanes.  These 
systems  include  display  of  all 
parameters  that  are  typically  displayed 
on  a  small  airplane  instrument  panel 
Approval  of  these  systems  in  small 
airplanes  was  addressed  by  several 
conference  proposals  that  proposed  to 
amend  §§  23.1303.  23.1305.  23.1321. 
23.1323,  and  23.1337. 

Conference  proposal  420  from  the 
General  Aviation  Manufacturers' 
Association  (GAMA)  recommended 
removing  the  words  "instrument"  and 
"indicator"  from  S  23.1303  and  require 
specific  "data"  be  displayed  rather  than 
require  specific  "mstruments". 
Conference  proposal  428  recommended 
amending  {  23.1305  by  changing 
"powerplant  instruments"  to 
"powerplant  displays"  and  "indicators" 
and  "indicating"  to  "displays". 
Conference  proposal  436  recommended 
amending  §  23.1321  by  changing 
"instrument"  to  "display"  or  "data  on 
the  flight  displays".  Conference  proposal 
439  recommended  amending  {  23.1323 
by  changing  "instrument"  and  "indicator 
instrument"  to  "display".  Conference 
proposal  450  recommended  amending 
§  23.1337  by  adding  a  new  paragraph  (e] 
to  state  "Displays  other  than  individual 
Indicators  may  be  used  if  if  is  shown 
that  adequate  isolation  is  provided 
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l>»'fwe«n  enjiine*  and  enjpne 

"I  ho  btfMc  luHtifu  ation  kivph  for  all  of 
(he  rwi.onimeniled  i.httnn«i  la  thai  the 
(  iirT»Til  rfijuirements  of  Part  2J  were 
wnticn  when  th*"  retjuired  data  could 
uniy  \)v  suiiplird  lislo^  iiidividutil 
Instrvimpiits  New  te<iinuU)K>  niiw 
hHiiwii  !hi»  «<in\e  ddlM  to  bf  displdVfd  in 
H  difftrmit  uuimiirr.  posatbly  with  all  the 
d<ila  t>n  a  laimnion  display 

It  IS  desirHblf  to  take  advnntaxc  i)f 
Hvalldble  Hfw  tei.hnoli)Hy   This  U-nefita 
includf  safer  llcss  prun«*  to  misrftidinx) 
displ.iV  '<  wiih  IrHH  (  o(  kpit  »prt(  f  Hnd  of 
r<|iifil  'ir  ii'Wfr  r(><il  than  thf  clusfrr  nf 
typiial  milividual  instnim«'nt«  As 
techno!i)«y  rtdvHn<  rs.  the  aminint  of 
enerxy  »f**'^\  for  thew  displtiys  and  ihf 
cost  r  an  h«-  furth«T  rtMkioMl 

Thr  KAA  agrfca  that  wh«'n  (  iirr»Mit 
requirements  of  Pari  23  wrrre  wnlten, 
only  raechanuud  or  elwctnimechanical 
inatrumentt  that  function^'d 
Independently  for  each  p«nimeter 
displayed  wert*  envisioned  The  engine 
iriatrumenta  and  svstcma  envisioned 
were  isolate*!  and  independent.  A  sinj^ie 
failure  of  any  enjiine  or  any  of  its 
syslema  a»uid  not  affect  the  operation  of 
any  other  t'tiKiiit'   The  requirementa 
Wfrt"  based  on    single  fault  '  or    fail 
safe    con(  epts  and,  when  these  current 
requirement*  were  promulftaled.  (he 
FAA  did  not  envision  us*  of  complex, 
•afety  crilicMl  sytteiia  in  small 
a  rplanes   All  envisioned  ixiatrumenta 
were  single  function,  i.e  ,  a  failure  would 
cause  loss  of  only  one  instrument 
function,  although  several  iruitrumeDt 
funi.tions  may  h<ive  been  housed  in  a 
common  indicator  case 

SirK:e  the  conference,  the  K/VA  has 
further  studied  the  problems  associated 
with  installation  of  current  fechnolo({j 
indicators  m  small  airplanes   A.s  is 
discussed  relative  to  amending 
I  23  IKM   these  rurrent  technologj- 
system.s  h.ive  potential  for  being  critical 
for  continued  safe  flight  of  the  airplane 
The  potential  for  inrr»'ased  clarity  in 
data  display  and  the  concentniflon  of 
data  displays  in  a  single  indicator 
increases  the  p<itential  rptirality  of 
failures    It  is  anticipated  th.lt  pilots 
uHing  these  new  instrument  systems  will 
betome  in(  reasingly  dependent  on  the 
use  of  them  l>e<  ause  of  the  tusks  they 
perform  for  the  pilot  After  a  pentxl  of 
time   where  these  electronic  indicators 
are  lixialeil  in  the  pnmary  instrument 
panel  lo<..ation«,  it  is  anticipated  that 
pilots  will  find  it  more  diffu  ult  to 
transition  to  Ixick  up  or  secondary 
indicators  when  failure  occurs,  such  as 
reverting  to  use  of  n»'edle  ball  and 
airspeed  for  airplane  attitude  control 
when  the  artificial  honxon  instrument 
system  fails. 


The  •lectronJC  Indicator*  are  expected 
to  have  significantly  different  modes  of 
failure  where  they  go  from  performin|( 
perfectly  to  total  failure,  whereas  the 
mechanical  and  electromechanical 
indicators  typically  deteriorated  tn 
performance  over  a  perk>d  of  time  such 
that  they  were  replaced  before  a  total 
failure  that  prevented  them  from 
providing  uaeful  information  to  the  pilot. 

Current  technology  mstrument 
systems  with  electronic  indicalore  for 
small  airplanes  may  vary  considerably 
in  functional  r^ipabiiity,  complexity,  and 
cost   Due  to  the  economic 
con.iideralions.  the  moat  expensive, 
complex,  and  reliable  electronic 
mstrument  systems  will  only  be 
instalied  m  airplanes  fitting  a  like 
description. 

The  electroruc  instrument  systems  can 
readily  provide  dt^itai  mdicalion  of 
exact  number*,  moving  pointer  on  a 
scale,  and  various  other  formats  and 
combinations  of  them  all.  The  FAA  is 
especially  concerned  that  pilots  be 
provided  adequate  sensory  cuee  as  to 
whether  numbers  displayed  are 
increasing  or  decreasing  and  how  fast 
they  are  changing.  Also  of  concern  is 
that  digital  indication  may  not  show  the 
normal  operating  range  cues  to  direction 
or  rate  of  change  or  operational  limits. 

As  a  result  of  theee  concerns  and  this 
further  review  of  poasible  ways  to 
address  electronic  instrument  systems  in 
Part  23,  the  FAA  concluded  that  a  new 
i  23.1311  for  Iheae  systems  ia  better  than 
amending  several  sectiona.  which  may 
result  in  an  unclear  treatment  of  the 
issue 

Relative  to  Identifying  the  indicating 
means  of  the  electronic  instrument 
system,  the  FAA  has  reviewed  existing 
materials  and  functions  to  be  performed 
and  has  concluded  the  proper  identifier 
IS  "indicator"  rather  than  "display"  as 
recommended. 

Sections  23  1303  (a),  (b).  and  (c) 
require  basic  flight  and  navigational 
instruments  for  small  airplane 
certification  These  mechanical 
instruments  have  performed  their 
intended  function  very  well  over  the 
yean  and  these  basic  instruments  will 
remain  necessary  for  safety  even  when 
the  current  technology  systems  are 
installed  Therefore,  this  proposal  will 
allow  displacement  of  these  instruments 
fnim  the  pnmary  location  for  such 
instruments  for  compliance  with  the 
requirements  of  (  23.1321,  provided  their 
loc.ition  in  a  secondary  location  is  such 
that  they  are  usable  and  in  compliance 
with  I  23.1321(a|  requirements  It  is  the 
FAA  s  intent  that  this  will  continue  the 
requirements  that  airspeed,  altitude,  and 
magnetic  compass  information  will 
remain  available  to  the  pilot  after  total 


failure  of  the  airplane's  electrical  power 
system- 

This  proposal  will  allow  electronic 
display  indicators  for  engine  parameters 
without  Isolation  and  independence  of 
engine  instruments  as  is  now  required 
In  developing  this  proposal,  the  FAA 
considered  the  operational 
characteristics  of  airplane  engines,  the 
proposed  amendment  to  |  23.1309  in  this 
notice  for  assessing  failures  and  their 
consequence*,  and  the  cues  available  to 
the  pilots  for  assuring  an  engine 
Instrumentation  failure  would  not  create 
a  condition  where  the  pilot  would 
encounter  signiRcant  difficulty  in 
operating  the  engii>e«. 

Due  to  the  dependence  pilots  are 
expected  to  place  on  use  of  electronic 
indicators  when  the  indicators  include 
information  essential  to  airplane 
attitude  control,  the  FAA  is  propocing 
secondary  attitude  and  rate-of-tum 
instrument  systems  that  comply  with 
{  23.1321(a)  when  the  electronic 
indicator*  include  display  of  attititde 
and  rate-of-tum. 

Electronic  indicator  legibility  is 
expected  to  change  as  the  cathode  ray 
tubes  (CRT)  used  tn  the  electronic 
Indicators  age.  Therefore,  it  is 
considered  necessary  that  instructions 
for  contimied  airworthiness  relative  to 
the  useful  life  be  addressed  in 
compliance  with  I  23.1S29. 

Electronic  indicator  systems  will  have 
great  potential  for  inhibiting  information 
to  maximize  the  effect  of  other 
Information  in  various  phases  of  flight 
Attitude,  airepeed.  altitude,  and 
powerplant  parameters  needed  to  set 
power  within  established  limits  are 
information  the  FAA  ha*  concluded 
must  be  displayed  during  all  normal 
modes  of  operanon  and,  therefore,  may 
not  be  inhibited  during  normal  modes  of 
operation.  Information  that  is 
considered  essential  to  contmued  safe 
flight  must  remain  available  on 
indicators  usable  by  the  pilot  after  any 
single  failure  or  combination  of  probable 
failures  without  need  for  immediate 
crew  action.  At  a  minimum,  without 
considering  specific  characteristics  of  an 
airplane's  design,  attitude,  airspeed,  and 
altitude  must  remain  available  without 
any  crew  action  after  such  a  failure, 
whereas  a  failure  that  would  remove 
other  essential  information  from 
displays,  without  resulting  in  an 
immediate  hazard,  would  be  acceptable 
provided  the  essential  information  could 
be  returned  to  a  usable  indicator  in  a 
safe  elapsed  time. 

Reference:  Conference  proposals  420. 
42*.  438,  437.  439.  and  450. 

4  Section  23  1321  is  amended  by 
revising  paragraph  (a)  and  the 


introductory  text  of  paragraph  (d);  and 
by  adding  a  new  paragraph  (d)(5)  to 
read  as  follows; 

S  23.1321    Arrangwnent  and  visibmty. 

[a]  Each  flight  navigation,  and 
powerplant  instrument  for  use  by  any 
required  pilot  during  takeoff,  initial 
climb,  final  approach,  and  landing  must 
be  located  so  that  any  pilot  when  seated 
at  the  controls  can  monitor  the 
airplane's  flight  path  and  these 
instruments  with  minimum  head  and  eye 
movement  The  powerplant  instruments 
for  these  flight  conditions  are  those 
needed  to  set  power  within  powerplant 
limitations. 


(d)  For  each  airplane  certificated  for 
flight  under  instrument  flight  rules  or  of 
more  than  6.000  pounds  maximum 
weight  the  fli^t  instruments  required 
by  {  23.1303,  and.  as  applicable,  by  the 
operating  rules  of  this  diapter.  must  be 
grouped  on  the  instrument  panel  and 
centered  as  nearly  as  practicable  about 
the  vertical  plane  of  each  required 
pilot's  forward  vision.  In  addition: 

(5)  Electronic  display  indicators  may 
t>e  used  for  compliance  with  paragraphs 
(d)(l]  through  (d)(4)  of  this  section  when 
such  displays  comply  with  requirements 
in  I  23.1311. 

Explanation 

This  proposal  would  require  those 
instruments  used  during  certain 
maneuvers  to  be  located  such  that 
minimum  eye  or  head  movement  is 
needed  to  monitor  the  airplane's  flight 
path  and  these  instruments.  Powerplant 
instniRients  for  which  the  location 
requirements  apply  would  be  limited  to 
those  needed  to  set  power  within 
powerplant  limitations.  The  proposed 
revision  of  paragraph  (d)  would  extend 
the  T-arrangement  of  flight  instruments 
to  include  all  small  airplanes 
certificated  for  all  flight  under 
instrument  flight  rules.  This  revision 
also  clarifies  the  rule  relative  to 
instrumentation  that  must  be  provided 
for  each  pilot  required  for  type 
certification  or  by  the  applicable 
operating  roles.  If  a  pilot  is  required  by 
any  applicable  requirement  then  that 
pilot  must  be  provided  all 
instrumentation  required  for  any 
operations  for  whidi  the  airplane  is 
approved. 

Airplanes  certificated  to  Part  23,  in 
most  cases,  are  certificated  with  only 
one  required  pilot.  However,  many  of 
such  airplanes  subsequently  enter  Part 
13S  operations  where  two  pilots  are 
required  A  significant  function  of  the 
second  required  pilot  is  to  monitor  the 


airplane's  fligiit  path  regardless  of 
whether  or  not  this  second  pilot  is 
controlling  the  flight  path,  llierefore, 
this  second  pilot  must  have  flight 
instruments  available  that  are  installed 
in  accordance  with  all  of  the  criteria  of 
Part  23  and  the  affected  operating  rules, 
with  specific  emphasis  on  the 
requirements  of  S  23.1321. 

Conference  proposal  436 
recommended  provisions  for  electronic 
displays  to  be  included  in  §  23.1321.  The 
current  rules  were  written  when  electro- 
mechanical instruments  were  all  that 
were  available  and  the  required  data 
could  oiUy  be  supplied  using  individual 
instruments.  Current  technology  now 
allows  this  same  data  to  be  displayed  in 
a  di^erent  manner,  possibly  with  all  the 
data  on  a  common  electronic  display 
indicator,  l^e  benefits  include  safer 
(less  prone  to  misreading]  displays  using 
less  cockpit  space  with  equal  or  lower 
cost  than  the  cluster  of  individual 
instruments.  As  technology  advances, 
the  amount  of  energy  used  for  these 
instrument  systems  and  their  cost  can 
be  reduced.  As  previously  discussed 
relative  to  proposed  §  23.1311,  the  FAA 
has  determined  that  a  new  section  on 
electronic  indicators  is  the  appropriate 
method  of  incorporating  such 
requirements  into  Part  23,  with  a  cross 
reference  to  that  new  section  ({  23.1311] 
in  S  23.1321. 

Conference  proposal  437 
recommended  additional  requirements 
relative  to  pilot  sensory  cues  and  digital 
displays.  The  digital  displays  that  need 
sensory  cues  for  the  pilot  are  addressed 
in  proposed  §  23.1311.  Further 
requirements  relative  to  sensory  cues  in 
§  23.1321  are  not  considered  necessary 
at  this  time. 

Conference  proposals  435  and  436 
recommended  changing  paragraphs 
(d)(2]  and  (dK3)  of  S  23.1321  to  delete  or 
replace  the  requirement  for  locating 
airspeed  and  attitude  displays  direcUy 
to  the  left  and  right  respectively  of  the 
altitude  display.  The  recommended 
replacement  reqmrement  for  "directly" 
was  "Its  vertical  orientation  must  be 
such  that  it  easily  fits  into  the  pilot's 
cross  check  eye  scan."  These  proposals 
were  supported  by  commenters  at  the 
conference. 

The  FAA  has  encountered  significant 
difficulty  in  administering  requirements 
that  are  dependent  on  purely  subjective 
evaluations.  The  FAA  is  also  aware  that 
the  current  requirements  have  been 
administered,  in  some  cases  but  not  all. 
such  that  the  centers  of  airspeed, 
attitude,  and  altitude  indicators  must  be 
on  a  straight  horizontal  line.  Since  the 
conference,  the  FAA  has  further 
evaluated  these  recommended  changes 
and  has  determined  that  the  requirement 


contains  adequate  Hexibility  for 
foreseeable  designs  and  is  not  proposing 
the  recommended  change  as  part  of  this 
action.  By  not  proposing  a  change,  this 
requirement  will  remain  consistent  in 
Parts  23  and  25. 

Reference:  Conference  proposals  435. 
436,  and  437 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

5.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1301(7)  1303  1344 
134«,  1352  through  13S5, 1401. 1421  through 
1431.  1471.  1472.  1502.  ISia  1522.  and  2121 
through  2125;  Articles  IZ  29.  31.  and  32(a)  of 
the  Convention  on  International  Civii 
Aviation  (61  Stal.  1180);  42  U.S.C  4321  et  seq.. 
E.0. 11514;  49  U.S.C.  106(g)  (Reviseo  Pub  L 
97-449,  Januar>'  \Z.  1983). 

6.  Section  91.33.  paragraph  (d)|3|(i),  is 
amended  by  removing  the  word  "Large", 
by  capitalizuig  the  following  word  to 
read  "Airplanes  ",  and  by  adding  the 
words  "the  instrument  requirements 
prescribed  in  "  after  the  words  "in 
accordance  with  ". 

Explanation: 

The  FAA  proposes  to  remove  the 
word  "Large",  which  begins  the 
sentence  that  states  the  alternative  to 
the  requirement  for  a  gyroscopic  rate-of 
turn  indicator  in  §  91.33  and  add  words 
to  clarify  that  incorporating  the 
requirements  of  §  121.305(j)  by  reference 
extends  the  criteria  of  %  121.305(j)  to  all 
airplanes  operating  under  Part  91 
regardless  of  size  or  propulsion  means. 
The  proposal,  if  adopted,  would  permit 
operation  of  small  airplanes  in 
accordance  with  the  instrument  and 
equipment  requirements  for  mstrument 
flight  in  the  same  manner  as  presently 
permitted  for  large  airplanes  by  the 
installation  of  a  third  attitude  indicating 
instrument  system  compljnng  with  the 
instrument  and  installation  requirements 
of  S  121.305()). 

The  FAA  fuUy  recognizes  that,  for 
instrument  flight,  5  91  33  only  requires, 
in  part  a  single  gyroscopic  bank-and- 
pilch  indicator  (artificial  horizon/ 
attitude  indicating  instrument  system)  in 
addition  to  a  single  gyroscopic  rate-of- 
turn  indicator,  except  on  certain  aircraft. 
The  FAA  does  not  consider  it 
appropriate,  nor  in  the  interest  of  safety 
in  those  airplanes  where  only  a  single 
bank-and-pitch  indicator  is  installed,  to 
permit  the  substitution  of  a  second 
bank-and-pitch  indicator  in  lieu  of  the 
required  gyroscopic  rate-of-tum 
indicator.  The  bank-and-pitch  indicator, 
being  of  a  more  complex  design  and, 
therefore,  subject  to  additional  failure 
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model  than  a  gyroutopic  rate  of  turn 
Indicator,  could  have  a  higher  failurf 
rate.  In  the  case  when  one  attitude 
instrument  fails,  the  pilot  is  denied 
information  as  to  which  of  only  two 
installed  attitude  instruments  is 
providing  correct  attitude  reference.  In 
contrast,  installation  of  a  third  attitude 
instrument,  in  lieu  of  the  gyroscopic 
rate  of  turn  indicator,  will  provide  an 
Inherent  voting  system.  Three 
Independent  attitude  instruments  allow 
the  crew  to  select  two  attitude 
Instruments  which  agree  to  be  the 
correct  attitude  of  the  airplane. 

This  prf)po»al  would  respond  to  issues 
raised  in  pt'tition?  for  exemptions  and 
type  certificate  applications  for 
airplanes  when  electronic  instrument 
systems  are  installed  that  do  not  include 
a  gyroscopic  rate  of  turn  indicator  and 
when  the  airplane  design  includes  three 
attitude  indicating  instrument  systems 
with  at  least  one  such  system  installed 
In  accordance  with  {  121  305(j| 
Instrument  installation  cntena.  While 
not  specifically  discussed  at  the  Small 
Airplane  Airworthiness  Review 
Conference,  the  FAA  considers 
proposals  herein  addressing  }}  23  1309. 
23.1311.  and  23  1321  to  be  directly 
related  to  this  proposed  revision  to 
S  91  33.  and  to  the  proposals  to  amend 
iS  135  149  and  135  159  in  proposals  5-« 
and  5-9  of  this  notice 

The  cited  proposals  to  amend 
iS  23  1309.  23  1311.  and  23  1321  provide 
cntena  applicable  to  approval  of 
electronic  flight  instrument  systems 
(EFIS)  installations.  Some  EPIS  do  not 
incorporate  a  rate-of  turn  indicator  in 
the  design.  Other  FJ^'IS  present  the  rate- 
of  turn  indication  in  the  normal  mode  of 
operation,  however,  in  the  approach 
mode,  the  indication  normally  presented 
as  rate-of  turn  becomes  an  indication  of 
deviation  from  the  localizer  course  The 
FAA  does  not  consider  it  necessary  for 
safety  or  in  the  public  interest  to  rt?quire 
a  rate-of-tum  Indicator  in  a  small 
airplane  when  three  attitude  indicating 
instrument  systems  are  installed  in 
accordance  with  the  instniment 
installation  cntena  of  }  121.305())  as 
permitted  for  large  airplanes. 

Section  121  305(|],  instrument 
Installation  criteria,  has  been  applied  to 
transport  category  airplanes 
successfully  for  many  years.  However, 
this  proposed  change  to  {  91  33  will 
extend  these  cntena  such  that  they  will 
be  applied  to  small  airplanes  by  persons 
who  are  not  accustomed  to  evaluating 
an  airplane's  electncal  system  to 
determine  whether  the  airplane  is 
eligible  to  have  a  third  attitude  indicator 
installed.  Therefore,  the  FAA  plans  to 
issue  an  advisory  tinuilar  to  provide 


guidance  for  installation  of  third  attitude 
indicator*  m  small  airplanes. 

This  proposed  change  to  i  91.33  does 
not  change  the  FAA's  intent  relative  to 
pilot  certirication  and  continued 
proficiency  In  the  use  of  partial  panel 
instrumentation.  Airplanes  that  are  not 
configured  such  that  partial  panel 
proficiency  can  be  demonstrated  will 
not  be  accepted  for  demonstration  of 
instrument  proficiency  during  initial  IFK 
ratings  or  for  demonstrations  of 
recurrency 

The  FAA  has  been  considering 
rulemaking  to  relieve  the  regulatory 
burden  Imposed  by  the  requirement  for 
a  rate-of  turn  indication,  regardless  of 
other  airplane  design  features  that 
would  provide  the  intended  level  of 
safety,  since  the  Small  Airplane 
AirworthineM  Review  Coriference.  In 
the  FAA  deliberations  to  formulate  this 
proposed  rule,  a  lesser  requirement 
(than  a  third  attitude  instrument)  was 
considered  and  rejected  because  it  did 
not  result  in  an  acceptable  level  of 
safety  after  a  single  probable  failure. 

Recently,  on  May  5  and  2a  1987. 
Beech  Aircraft  Corporation  petitioned 
for  amendment  of  11  91.33{d)(3)  and 
135.159(a).  respectively,  to  allow  adding 
an  additional  attitude  instrument  in  lieu 
of  the  required  rate-of-tum  Instrument. 
The  FAA  agrees  the  rules  should  b« 
amended  relative  to  the  rate-of-tum 
Instrument  but  does  not  agree  that 
direct  replacement  of  the  rate-of-tum 
instrument  with  an  attitude  instrument 
will  provide  the  necessary  level  of 
safety  because  many  airplanes  could 
then  be  equipped  with  two  attitude 
instruments  and  no  rate-of-tum 
instruments.  The  safety  issues 
concerning  aircraft  with  less  than  three 
attitude  instruments  and  with  no  rate-of- 
tum  instrument  were  previously 
discussed  herein.  Therefore,  the  FAA  is 
addressing  the  issue,  raised  by  Beech 
Aircraft  Corporation  in  its  petition.  In 
this  notice,  but  is  not  proposing  the 
lesser  requirement  recommended  by 
Beech. 

Reference:  No  conference  proposals 
addressed  this  proposed  revision. 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

atatioa 

7.  The  authority  citation  for  Part  135 
continues  to  read  as  follows: 

Authority:  49  US  C  13M(a).  1356(d).  1421 
through  1431,  and  l.V)2,  49  U  S  C  106(k) 
(Kevued  Pub  L  97-449.  |anu«ry  12.  1983). 

8.  Section  135.149  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 


S  1$&.149    EQutpmant  fqutrewnU. 


(c)  For  turbojet  airplanes.  In  addition 
to  two  gyroscopic  bank-and-pifch 
indicators  [artificial  horizons)  for  use  at 
the  pilot  stations,  a  third  indicator  that 
is  installed  in  accordance  with  the 
instrument  requirements  prescribed  in 
S  121.305(j)  of  this  chapter. 

•  •  •  •  • 

ExpUnatioD 

The  FAA  is  proposing  a  revision  to 
this  section  to  establish  uniformity  in 
the  installation  requirements  of  the 
various  operating  rules  when  a  third 
attitude  instrument  system  Is  required  to 
be  Installed.  The  current  requirements 
as  set  forth  in  1 135.149  (c)(1)  through 
(c)(6)  are  substantially  the  same  as  set 
forth  in  §  121.305(j)  and  the 
requirements  of  {  91.33  reference 
I  121.305(1)  as  the  applicable  criteria  for 
approval  of  the  third  attitude  instrument 
system  in  lieu  of  the  rate-of-tum 
Indicator  in  large  airplanes.  Therefore, 
to  preclude  any  misunderstanding  of 
requirements  that  are  to  be  identically 
applied,  the  FAA  ia  proposing  to 
Incorpofate  the  instrument  requirements 
of  1 121.305(j)  into  |  135.149  by 
reference. 

Reference:  No  Conference  pro|>08als 
addressed  this  proposed  revision. 

9.  Section  135.159  is  amended  by 
redesignating  paragraphs  (a)(1)  and 
(aM2)  as  (a)(2)  and  (a)(3)  respectively, 
and  by  adding  a  new  paragraph  (a)(1)  to 
read  as  follows: 

1 136h1M    tQuipmant  fM|ulrwnafitsc 
Carrying  pMaangara  undf  VFW  at  ntgKt  or 
undar  VfR  ov«r-4}i«-<op  condMona. 


(a)  •   •    • 

(1)  Airplanes  with  a  third  attitude 
instrument  system  usable  through  flight 
attitudes  of  360  degrees  of  pitch-and-roll 
and  installed  in  accordance  with  the 
instrument  requirements  prescribed  in 
§  121.305(j)  of  this  chapter. 

Explanation 

The  FAA  proposes  an  altemative 
requirement  to  the  required  gyroscopic 
rate-of-tum  indicator  in  {  135.159 
applicable  to  airplanes.  The  proposal,  if 
adopted,  would  permit  operation  with 
any  airplane  used  in  Part  135  operations 
in  substantially  the  same  manner  as 
airplanes  similarly  equipped  and  used  in 
Part  121  operations. 

The  FAA  fully  recognizes  that 
carrying  passengers  under  VFR  at  night 
and  under  VFR  over-the-top  conditions 
requires,  as  a  minimum,  a  single 


gyroscopic  bank-and-pitch  indicator 
(artificial  horizon/attitude  indicating 
instrument  system)  in  addition  to  a 
single  gyroscopic  rate-of-tum  indicator. 
The  FAA  does  not  consider  it 
appropriate  nor  in  the  interest  of  safety 
in  those  airplanes  where  only  a  single 
bank-and-pitch  indicator  is  installed  to 
permit  the  substitution  of  a  second 
bank-and-pitch  indicator  in  lieu  of  the 
required  gyroscopic  rate-of-tum 
indicator.  The  bank-and-pitch  indicator, 
being  of  a  more  complex  design  and, 
therefore,  subject  to  more  failure  modes 
than  a  gyroscopic  rate-of-tum  indicator, 
could  have  a  higher  failure  rate.  In  the 
case  where  one  attitude  instrument  fails, 
the  pilot  is  denied  information  as  to 
which  of  only  two  installed  attitude 


instruments  is  providing  correct  attitude 
reference.  In  contrast,  installation  of  a 
third  attitude  instrument  in  lieu  of  the 
gyroscopic  rate-of-tum  indicator,  will 
provide  an  inherent  voting  system. 
Three  indei}endent  attitude  instruments 
allow  the  crew  to  select  the  two  attitude 
instruments  which  agree  to  be  the 
correct  attitude  of  the  airplane. 

Part  135  operators  of  turbojet-powered 
airplanes  are  required  to  have  installed 
three  bank-and-pitch  instruments 
(S  135.149(c)]  and.  at  least  one  rate-of- 
tum  indicator  (1 135.159(a]).  In  contrast, 
Part  121  operators  of  turbojet-powered 
airplanes  are  required  to  have  installed 
three  bank-and-pitch  indicators  but  not 
a  rate-of-tura  indicator.  The  equipment 
requirements  of  §8  135.149(c)  and 


135.159(a)  impose  more  stnngent 
instrument  installation  requirements 
upon  operators  of  turbojet-powered 
airplanes  under  Part  135  than  do  the 
operating  mles  of  Part  121.  The  FAA 
considers  that,  when  taken  together  the 
requirements  of  55  135.149(c)  and 
135.159(a)  are  an  unnecessary  regulatory 
burden  and  the  proposed  revisions  are 
in  the  public  interest. 

Reference:  There  were  no  conference 
proposals  addressing  this  proposed 
revision. 

Issued  in  WashingtorL  DC  on  February  23. 
1989. 
M-CBMitL 

Director,  Aircraft  Certification  Sen-tee 
|FR  Doc  8»-4952  Filed  3-3-89:  845  am] 
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DCPARTMEMT  OF  LABOR 

Emp4oym«nt  end  Treinlng 
Adn>ln4«tratk>n 

Job  Training  Partnership  Act; 
Performance  Standarda  for  Programs 
Funded  Under  tt>e  Economic 
Dtolocatlon  ar>d  Worfter  Adtustment 
Aaaiatarwe  Act 

AOCNCV:  Employment  and  Truming 
Adminnlration.  Ldbor 
ACnOM:  .Notice  of  performance 
standards  for  the  F.conomic  Dislocation 
and  Worker  Adjustment  Assistance 
Program  for  Program  Year  (PY)  19«9 


SUMMAMY:  The  Economic  Dislocation 
and  Worker  Adjustment  Assistance 
(EDWAA)  Act  (Title  VI.  Subtitle  D.  of 
the  Omnitius  Trade  and 
Compelittveness  Act  of  19«fl)  revised 
Title  111  ot  the  [ob  Training  Partnership 
Act  (I'lPA).  necessitating  the  issuance  of 
standards  for  the  new  worker 
ad)ustmenf  program  As  a  transition 
strategy,  the  Department  is  issuing  a 
single  performance  standard,  the 
entered  employment  rate,  for  the  worker 
adjustment  prtigram  for  Program  Year 
(PY|  13B9  Duly  1.  iq89-Iune  30,  19flO)  as 
well  as  an  oplional  wage  at  placement 
goal   Additiontil  measures  will  l>e 
implemented  m  the  future  as  data 
become  available  Governors  are 
required  to  set  an  entered  employment 
rate  standard  for  each  substate  grantee 
and  may  adjust  this  standard  to  account 
for  v.iruitions  m  participant 
(  hiiracteriitics.  local  p<()noniic 
(  onditions,  and  types  of  servu  es 
pn)vi(ied 

IFFiCTlVt  OATl:  July  1,  mflH 
POM  FUMTMf  R  tMFO«MATK>M  COMTACT: 
Martha  Muirhead   Telephone   (202)  535- 
0687 

8UP9UIMNTANV  infowmatiom:  On 

December  1  i,  ItJHB,  proposed 
perfi)rman<  e  standards  for  the  Economic 
Di»lo(  alion  and  Worker  Adiustmeiit 
Assistance  Act  were  published  ;n  the 
Fedaral  Renislw  at  53  FK  .VT134 
Interested  parties  were  invited  to  submit 
written  comments  through  January  13. 
19HH 

A.  Purpo««  uf  P«rforTTUinc«  Standards 

Pursuant  to  section  10©<g)  of  the  ITPA. 
the  Secretary  of  Labor  shall  prescribe 
performance  standards  for  programs 
untier  Title  111  based  on  placement  and 
retention  in  unsubsidized  employment 
These  measures  of  performance  reflect 
Congress'  desire  to  emphasi/e  prngra.m 
outcomes  for  individuals  th.it  assess 
how  well  the  ]TV.\  system  is  meeting  its 
statutory  goals  of  increased  employment 
and  earnings  and  reduced  welfare 


dependency.  Title  III  performance 
standards  measure  the  effectiveness  of 
worker  adjustment  programs  to 
adequately  prepare  dislocated  workers 
to  reenter  productive  employment  and 
to  enable  them  to  retain  that 
employment  over  time,  TTie  new 
provisions  contain  a  number  of  program 
features  which  emphasize  the 
importance  of  quality  training  in 
ensuring  the  employability  of  dislcKated 
workers.  Other  program  ob)ectives — 
increased  coordination,  timely  service 
delivery  to  workers  and  communities 
undergoing  economic  change,  and 
improved  fiscal  accountability — are 
designed  to  ensure  that  service  and 
funding  decisions  will  support  the  goals 
of  the  Act. 

For  PY  19«9  the  Secretary  Intends  to 
set  an  entered  employment  rate 
standard  and  an  optional  wage  at 
placement  goal  for  Title  III  To  ensure 
systemwide  accountability,  substate 
areas  and  statewide  programs  will  be 
subject  to  performance  standards. 
Reporting  for  the  worker  adjustment 
program  will  begin  to  gather  the  data 
needed  to  set  and  adjust  a  postprogram 
employment,  job  retention,  replacement 
wage,  or  other  standard  considered 
appropriate  for  dislocated  worker 
programs  for  future  implementation. 

Prior  to  EDWAA.  substate 
administration  was  not  required  for 
dislocated  worker  programs:  therefore, 
substate  client  characteristics  and 
program  performance  data  were  not 
collected  Because  of  limited  data, 
adequate  adjustment  models  for  follow- 
up  standards  for  Title  III  are  not 
currently  available  Data  from  an 
alternative  national  database — the  JTPA 
Quarterly  Survey — will  enable  the 
Department  to  issue  initial  adjustment 
models  for  Governors'  use  in  setting 
substate  entered  employment  rate 
standards  and  placement  waRe  goals 
until  substate  data  on  EDWA.A 
programs  are  available 

B  Authority  To  Issue  Performance 
StAndarda 

Section  106(g)  of  the  [TPA  directs  the 
Secretary  to  establish  performance 
standards  for  Title  III  disl(K:ated  worker 
programs 

C.  Discussion  of  Comments 

The  Department  of  Labor 
(Department)  received  41  written 
comments  on  the  proposed  issuance 
within  the  comment  period  Most  of  the 
comments  focused  on  the  proposed 
EDWAA  reporting  requirements  which 
were  published  for  comment 
simultaneously  Only  a  few  remarks 
were  received  on  the  proposed 
standards  The  following  summarizes 


the  comments  received  and  the 
Department's  response 

•  Overall,  there  was  general 
agreement  that  the  anticipated  retention 
and  wage  replacement  standards  are 
appropnate  measures  of  success  for 
Title  III  programs.  Substate  performance 
standards  and  adjustment  models  were 
also  viewed  as  necessary  in  setting 
reasonable  performance  expectations 
that  account  for  local  variations  in 
clients,  services  and  economic 
conditions, 

•  Several  comments  centered  on 
whether  States  are  required  to  establish 
monetary  incentives  to  reward  local 
program  performance. 

There  was  concern  that  creating  a 
system  of  cash  awards  would  be 
impractical  and  unproductive,  because 
there  are  insufficient  funds  in  EDWAA 
to  make  awards  meaningful.  There  was 
also  concern  that  cash  awards  would 
reduce  State  flexibility  In  creating 
meuiungful  alternative  incentives.  The 
Department  concurs  that  there  is  no 
statutory  requirement  for  monetary 
incentives.  However,  out  of  concern  that 
performance  standards  would  create 
disincentives  to  longer-term  training, 
Congress  required  at  section  3n(a)  that 
the  State  plans  include  incentives  to 
provide  training  of  greater  duration  for 
those  who  require  it.  Because  program 
experience  in  Title  U  has  shown 
monetary  incentives  to  be  a  powerful 
motivation  for  achievement,  the 
Department  permitted  States  to  use  a 
portion  of  the  40  percent  funds  under 
section  302(c)(1)  for  rewarding  substate 
area  performance. 

Another  issue  raised  in  the  comments 
involved  those  employees  who  remain 
with  their  original  employer  in  instances 
where  a  layoff  is  averted.  Currently,  the 
definition  of  the  entered  employment 
rate  treats  all  participants  who  leave  the 
program  without  obtalnirig  a  job  as 
negative  terminations.  Because  one  goal 
of  EDWAA  IS  early  intervention,  it  is 
possible  that  resources  will  be  spent  on 
participants  who  do  not  lose  their  jobs 
as  a  result  of  successful  layoff  aversion. 
To  hold  programs  harmless  for  serving 
such  participants,  the  calculation  of  the 
entered  employment  rate  for  EDWAA 
performance  standards  will  exclude  all 
participants  who  are  called  back  or 
retained  by  their  original  employer 

D.  Rationale  for  Substate  Standards, 
Incentives,  and  Sanctions 

Under  the  new  provisions,  funds  are 
to  flow  to  substate  areas  to  provide 
services  to  dislocated  workers.  Section 
106  of  the  JTPA  requires  the  Secretary  to 
establish  standards  for  dislocated 
worker  programs,  and  the  Title  III 


amendments  call  for  the  Secretary  to  set 
parameters  to  guide  Governors  in 
adjusting  substate  area  standards  for 
varying  local  conditions.  National 
standards  are  set  with  adjustments 
available  for  substate  areas  based  on 
who  is  being  served  and  what  services 
are  being  provided. 

The  revised  Title  III  provisions  do  not 
specifically  set  aside  funds  for 
incentives.  However,  a  portion  of  the  40 
percent  funds  reserved  for  State 
activities  under  section  302(c)(1)  may  be 
used  for  rewarding  substate  area 
performance,  in  particular  those 
programs  that  provide  lengthier,  more 
substantive  training  to  ensure  the  long- 
term  employability  of  participants. 
Departmental  regulations  clarify  that 
sanctions  in  section  106(h)  apply  to 
worker  adjustment  programs.  Because 
the  new  Title  III  provisions  enable 
Governors  to  redesignate  substate  areas 
every  two  years,  the  additional 
imposition  of  a  reorganization  plan  will 
not  be  required.  For  the  transition  year 
(PY  1989).  rewards  and  sanctions  are  not 
required;  however.  States  should 
establish  such  policies  for 
implementation  by  PY  1990. 

E.  Rationale  for  the  Proposed  Measure 

The  appropriateness  of  any 
performance  standard  should  be  judged 
by  the  extent  to  which  it  measures  the 
goals  of  the  program.  The  goals  of  the 
worker  adjustment  program  are  to 
adequately  prepare  workers  for 
reemplojTnenf  and  to  ensure  their 
continued  employabihty  through  a  broad 
range  of  quality  retraining,  services  and 
participant  support.  The  measures 
defined  in  JTPA  section  106(g)  as 
appropnate  for  dislocated  worker 
programs  are  placement  and  retention  in 
unsubsidized  employment. 

As  a  transition  strategy,  the  entered 
employment  rate  standard  is  proposed 
as  the  only  measure  against  which 
performance  will  be  assessed  for  PY 
1989,  continuing  the  standard  set  in  PY 
1988  The  level  may  be  updated  in  PY 
1990  at  the  beginning  of  the  next  two- 
year  cycle  after  the  worker  adjustment 
program  is  fully  operational.  The 
Department  provided  guidance  on 
adjusting  substate  area  standards  in 
Training  and  Employment  Information 
Notice  No,  19-88,  dated  February  3. 
1989,  Additional  measures  will  be 
adopted  for  this  program  in  PY  1992 
when  sufficient  substate  data  become 


available.  Signed  at  Washington,  DC 
this  27th  day  of  February,  1989. 
Roberts  T.  |ones, 

AssislanI  Secretary  For  Employment  and 
Training. 

Training  and  Employment  Guidaoce 
Letter  No. 

From:  Roberts  T.  Jones.  Assistant  Secretary 
of  Liiibor. 

Subject:  Secretar>-'s  Performance  Standards 
for  Programs  Funded  Under  the  Economic 
Dislocation  and  Worker  Adjustment 
Assistance  (EDWAA)  Act  for  Program 
Year  1989. 

1.  Purpose 

To  transmit  to  the  State  Worker- 
Adjustment  Liaisons  the  Secretary's  national 
numerical  standa.'ds  and  implementing 
instructions  for  new  programs  serving 
dislocated  workers  for  PY  1989. 

2.  Background 

Section  106(g)  of  the  Job  Training 
Partnership  Act  (JTPA)  directs  the  Secretary 
to  establish  performance  standards  for 
dislocated  worker  programs.  The  Secretary 
also  issues  instructions  for  implementing 
standards  and  parameter  criteria  for  States  to 
follow  in  adjusting  the  Secretary's  standards 
fur  substate  areas, 

3.  Performance  Manastement  Goals  for 
Program  Year  1989 

Program  Year  1989  marks  the  t>eginr.ing  of 
a  new  performance  management  system, 
while  serving  as  a  transition  year  between 
the  former  Title  III  program  and  the  Economic 
Dislocation  and  Worker  Adjustment 
Assistance  (EDWAA)  Act  program.  The 
objective  of  performance  standards  is  to 
measure  the  effectiveness  of  worker 
ad|ustment  programs  in  meeting  the 
immediate  goal  of  obtaining  reemployment 
for  dislocated  workers  and  the  long-term  goal 
of  their  continued  employment 

4  Performance  Measures  for  PY  7989 

One  performance  measure  will  be  required 
for  the  worker  adjustment  transition  year. 
This  measure  is  the  entered  employment  rate. 
An  optional  average  wage  at  placement  or 
other  appropriate  measures  may  also  be 
adopted  by  Governors.  The  proposed 
reporting  system  will  collect  the  data  needed 
to  set  and  adjust  job  retention,  replacement 
wage,  post-program  and/or  other  standards 
appropriate  for  dislocated  worker  programs 
for  future  implementation, 

5.  Secretary's  National  Numerical  Standards 
for  PY  1989 

The  numerical  standard  is  derived  from  the 
PY  1986  Title  III  performance  data  reported 
on  the  JTPA  Annual  Status  Repori  (]ASR) 

An  entered  employment  rate  of  64  percent 
is  the  Secretary's  national  standard  for  PY 
1989  and  is  the  departure  point  for 
adjustments  in  the  Department's  optional 
adjustment  model.  Governors  may  also 
establish  an  average  wage  at  placement  goal, 
with  the  departure  point  left  to  the  discretion 
of  each  Governor,  "The  entered  employment 
rate  of  64  percent  is  set  at  a  level  that  if 
worker  adjustment  programs  continue  to 


perform  in  the  same  manner  as  J I  I'A  Title  III 
in  PY  1986,  75  percent  of  the  syslem  should 
exceed  this  standard. 

fl.  Implementation  Provisions 

The  following  implementation 
requirements  must  l)e  followed: 

a  Required  Standards  Governors  are 
required  to  set  for  each  substate  area  a 
numerical  performance  standard  for  entered 
employment. 

h.  Setting  the  Standards  The  Governor 
may  set  the  substate  area  standards  by  using 
the  Secretary's  numencai  standard  or  by 
adjusting  th's  standard  Such  aoiustments 
must  conform  to  the  Secretary  s  parameters 
descril>ed  below:  Procedures  must  be: 

•  Responsive  to  the  irteni  of  the  .^ct: 

•  Consistently  applied  among  substate 
areas: 

•  Objective  and  equitable  throughout  the 
State:  and 

•  In  conformance  with  widely  accepted 
statistical  cnlena 

Source  data  must  be: 

•  Of  pubic  use  quality  and 

•  Available  upon  request 
Results  must  be: 

•  Documented:  and 

•  Reproducible, 

Adjustment  factors  must  be  limited  to: 

•  Economic  factors: 

•  Labor  market  conditions: 

•  Charactenstics  of  the  population  to  be 
served: 

•  Geographic  factors,  and 

•  Types  of  services  to  be  provided. 

The  Department  has  developed  an  initial 
optional  adjustment  methodology  for 
Governor's  use  in  varj-ing  substate  standards 
to  account  for  participant  characteristics  and 
local  economic  conditions  Worksheets  were 
included  in  Training  and  Ejnployment 
Information  Notice  No  lf^-88.  dated  February 
3. 1989,  for  Governors  to  use  at  their 
discretion.  The  Department's  methodology 
conforms  to  the  parameter  cntena  cited 
above.  Should  the  Governor  choose  to  use  an 
alternative  methodology,  oi  further  adjust  the 
Departmental  model,  it  must  conform  to  the 
parameter  cntena  and  be  documented  in  the 
State  plan  pnor  to  the  program  year  to  which 
it  applies.  The  Stale  joLi  Training 
Coordinating  Council  must  have  an 
opportunity  to  consider  adjustments  to  the 
Secretary's  standard  and  to  recommend 
vanations 

c  Performance  Standards  Defmiuons 
Governors  must  compute  the  performance  of 
their  substate  areas  according  to  the 
following  definitms: 

(1)  Entered  employment  rate.  Number  of 
individuals  who  entered  employment  at 
termination  excluding  those  who  were 
recalled  or  retained  by  orgmal  employer 
after  receipt  of  a  layoff  notice  dw'^'^A  by 
total  terminations  excluding  those  wfio  were 
recalled  or  retained  by  onginal  employer 
after  receipt  of  a  layoff  notice.  The  entered 
employment  rate  is  computed  from  the 
Worker  Adjustment  Aimuai  Program  Report 
as  follows: 

(Column  B)I.C.l.-i  I  C.2 
(Column  BILC.-I.CJ 
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emplnymfnl  nt  the  linn-  of  lr>rminMlion   lljn*- 
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7  Application  of  the  Perforwance  Standanh 

Pfrfiimiancp  tianddrtit  an-  lo  be  applied  !o 
thf  fniUjwwijj  proKranii  fumled  un<)er  MNjtion 
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DEPARTMENT  OF  LABOR 

Job  Training  Partnership  Act  Annuel 
Program  Report  and  Quarterly 
FInancM  Report  for  Worlier 
Aci|u«tment  Program* 

AOKNCY:  Kmploymenl  and  Training 
Administration.  Ijibor 
ACTKM:  Worker  AdjustmenI  Annual 
l*rogram  Report  and  Quar1«riy  Finanaal 
Report  for  Program  Year  1088. 


summamy:  The  Department  of  Labor  i» 
issuinK  new  proxram  and  financial 
reporting  r«Hjuirement»  ne«»ded  to 
iinpicment  the  tx:onomic  Dislocation 
and  Worker  Ad)u«tmenl  Assistance 
(KDWAA)  Act  which  amended  Title  III 
of  the  |ob  Tralnii.«  Partnership  Act 
(rrPAj  The  new  reporting  system 
consists  of  an  tinnual  report  of  program 
outcomes  nnd  worker  characteristics 
and  a  quarterly  finanaal  report  of 
fundiiix  availability  and  expenditures. 
These  reports  are  demxned  to  collect 
information  that  will  permit  the 
Department  |1)  to  set  transitional 
substiile  performance  standards  and  for 
future  stamhirds  mcinH«ement:  (2)  to 
provide  «d)u.iled  siibstate  standards  for 
viiryins  ^yp*"*  "f  retraining  thus  enabling 
Stales  lo  rtwrtrd  incentives  for  long  term 
training,  (3)  lo  talculate  reallotments 
and  proviile  for  financial  rectjncihalion; 
(4)  to  meet  Federal  resfxinsibilities  for 
pri>gram  administration,  management 
and  oversight;  and  (5)  to  respond  to 
public  and  Con«resBion«l  requests  for 
information  on  implementation  of  the 
new  KDWAA  program 
■^Ficnvi  OATl:  |ulv  1,  IMBH 


FO«  PMHTHKH  MSFOMMATXIM,  COirrACr 

Karen  Creene.  Telephone  (202)  535-0880. 

lUPPLXMENTAMY  INFORMAHOW:  On 

December  1,1.  1988.  the  Department 
pulihshed  proposed  new  reporting 
rfcjuiremenls  for  the  Fk;onomic 
Dislocation  and  Worker  Adjustment 
As.sislance  (EDW.AA)  program  m  the 
Federal  Register  at  53  FR  50117 
Interested  parties  were  invited  to  submit 
wntten  comments  ihrou^  January  13, 
14H«  At  the  same  time,  the  prfiposed 
reporting  requirements  were  forwarded 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  pursuant  to  the 
Paperwork  Reduction  Act 

Based  on  comments  rt»ceived.  the 
proposed  reporting  forms  and 
in.itnjctions  have  been  revised  to 
streamline  both  the  annual  and 
quarterly  reports,  retaining  the  most 
cntical  data  elements  needed  for 
performance  standards,  program 
management  and  Federal  oversight. 
Further,  to  the  extent  possible,  reporting 
requirements  and  definitions  were 
revised  to  permit  flexibility  and  to 
promote  coordination  of  service  delivery 
from  multiple  programs.  The  final  report 
forms  and  instructions  are  being 
published  in  this  Federal  Reg:i>ter  notice 
for  implementation  with  the  EDWAA 
program  beginning  In  Program  Year 
1H89 

A.  Authority  and  Purpoae  of  the  Worker 
Adjustment  Projiram  Reporting 
Rsquirvments 

Penodic  reporting  of  activity  under 
FDWAA  is  necessary  to  comply  with 
the  provisions  of  JTPA  cited  below 
regarding  the  Secretary's  responsibilities 
and  authonty  for  setting  performance 
standards  and  for  program  management 
and  Federal  oversight. 

•  Section  ICe—Performunce 
standards.  This  section  directs  the 
Secretary  to  prescribe  standards  for 
dislocated  worker  programs  under  Title 
III.  New  provisions  amending  paragraph 
(e)  of  this  section  direct  the  Secretary  to 
establish  parameters  within  which 
Governors  may  vary  standards  for 
substate  grantees  based  on  local 
economic  factors,  characteristics  of  the 
population  to  be  served,  and  types  of 
services  to  be  provided.  Section 
l()6(g)(2)  further  requires  an  adjustment 
In  performance  standards  to  account  for 
the  difference  in  costs  resulting  from 
serving  workers  receiving  needs-related 
payments 

•  Section  165 — Repi)rts. 
nrciirdkerpinji  and  invosUgaLjoiia  This 
section  requires  Stales  snd  substate 
grantees  lo  maintain  records  and  report 
information  regarding  program 


performance  and  fiscHl  management  as 
specified  by  the  Secretary. 

•  S*^ctian  169 — Administrative 
fmii  isiiins.  The  Secretary  is  directed  al 
paragraph  |d|(l)  to  submit  an  annual 
report  to  CongreM  summarizing  program 
achievements  and  problems  in  meeting 
statutory  ohiectives  and.  where 
appropriate,  suggest  recommendations 
for  program  modifications  or 
administrative  action. 

•  St'diun  303—ReaJloUJwnL  This 
section  requires  the  Secretary  to 
annuiilly  reallot  an  amount  of  funds 
equal  to  unexpended  formula  funds  in 
excess  of  20  percent  of  the  State's  prior 
year's  formula  allotment,  plus  all 
unexpended  fomulii  funds  from  the  year 
before  the  pnor  year. 

•  Section  311 — Incentives  under 
EDWAA.  Paragraph  (a)  ol  this  section 
mandates  that  each  State  plan  include 
incentives  to  provide  training  of  greater 
duration  for  those  who  require  it. 

•  Section  315 — Limitations  on  uses  of 
funds.  This  section  describes 
requirements  and  limitations  on 
expenditures  for  retraining  activities, 
needs-related  payments  and  supportive 
services,  and  admmistration  in  EDWAA 
programs. 

•  Section  322— Federal  oversight.  The 
Secretary  is  directed  at  paragraph  (a)(4) 
to  monitor  performance  and 
expenditures  of  Title  III  programs  and 
annually  certify  compUanoe  with 
standards  prescribed  by  the  Secretary 
under  section  106(g). 

These  provisions  require  a  new  worker 
adjustment  reporting  system  to  conform 
to  programmatic  changes  associated 
with  the  implementation  of  EDWAA. 
The  new  reports  include  (1)  quarterly 
State  financial  reporting,  and  (2) 
expanded  annual  performance  reporting 
for  State,  substate,  and  National 
Reserve  programs.  Justification  of  this 
new  reporting  system  is  based  on  the 
Federal  responsibilities  for 
implementation  of  the  provisions  of 
EDWAA.  recognizing  the  fact  that: 

•  Quarterly  reporting  of  expenditures 
18  necessary  to  comply  with  the  new 
reuUotment  requirements,  increased 
Federal  oversight  responsibility,  and 
budget  preparation.  It  is  anticipated  that 
more  frequent  monitoring  will  enable 
the  Department  and  the  States  to 
identify  financial  management 
problems — especially  thjse  associated 
with  the  implementation  of  a  new 
priTgram  dunng  the  first  two  years — and 
resolve  them  before  year's  end  to 
minimize  Federal  realtotment  actions. 

•  Data  on  program  performance, 
participant  characteristics,  and  types  of 
serMccs  provided  must  be  collected  at 
the  substate  level  in  order  to  support  the 


establishment  of  substate  standards  and 
adjustments  for  varying  these  standards. 
Without  substate  data,  objective  and 
defensible  local  standards  cannot  be  set 
because  the  effects  on  performance  of 
varying  significant  local  conditions 
cannot  be  systematically  estimated. 

•  Federal  reporting  is  the  most  cost 
effective  method  for  collecting 
consistent  financial,  program  activity, 
and  performance  information  across 
State  and  substate  areas  in  a  timely 
manner  to  comply  with  management 
and  oversight  requirements  of  the  Act. 

B.  Reasons  for  New  Reporting 
Requirements 

Existing  reporting  requirements  for 
Title  III  have  been  determined  to  be 
inadequate  for  programs  under  EDWAA 
for  several  reasons: 

•  The  Department  anticipates  adding 
new  standards  in  the  future — 
postprogram  job  retention,  a  measure  of 
pre/postprogram  wage,  and  separate 
placement  levels  for  programs  offering 
basic  readjustment  services  only  as 
compared  to  those  providing  reb-aining. 
Data  collection  must  begin  in  Program 
Year  1989  for  the  Secretary  and 
Governors  to  have  adequate  information 
to  set  and  adjust  these  standards  no 
later  than  PY  1992. 

•  Reporting  of  training  duration  and 
completions  by  major  area  of  retraining 
specified  in  the  Act  will  enable  the 
Department  to  improve  its  adjustments 
to  program  outcomes  by  accounting  for 
di^erences  in  program  intervention  and 
duration.  These  data  will  also  enable 
States  to  establish  and  implement  a 
system  to  provide  incentives  for  training 
of  longer  duration,  as  required  in  the 
Act. 

•  New  activities  and  priorities  under 
EDWAA.  including  significant  new 
State-level  responsibilities  for  rapid 
response,  must  be  monitored  by  the 
Department  to  ensure  effective 
implementation,  and  will  be  the  subject 
of  public  inquiry  and  Congressional 
review. 

C.  Discussion  of  Comments 

In  response  to  the  request  for 
comments  included  with  the  December 
13  pubhcation  of  proposed  EDWAA 
reporting  requirements,  the  Department 
received  34  letters  from  States,  local 
areas,  and  public  interest  groups.  The 
overriding  concern  expressed  by  a 
majority  of  the  commenters  centered  on 
the  magnitude  of  the  effort  necessary  to 
implement  the  proposed  reporting 
system  when  compared  to  the  size  of  the 
program  and  the  level  of  available 
resources. 

The  Department  acknowledges  the 
burden  of  establishing  a  new  program. 


including  the  necessary  management 
information  and  tracking  systems. 
Although  Title  III  provisions  have 
mirrored  Title  II  in  the  past.  EDWAA 
seeks  to  focus  on  specific  activities  and 
outcomes  for  the  dislocated  worker.  To 
reduce  the  impact  of  EDWAA 
implementation,  the  Department  has 
streamlined  the  reporting  requirements 
to  capture  the  more  critical  data 
elements  needed  for  EDWAA 
performance  standards,  program 
management  and  Federal  oversight. 
Restructuring  of  both  the  aimual  and  the 
quarterly  report  forms  has  reduced  the 
total  number  of  required  reporting 
elements  by  one-third. 

Specific  comments  regarding  the 
proposed  requirements  for  the  annual 
and  quarterly  reports  are  addressed  in 
the  discussions  below. 

Worker  Adjustment  Annual  Program 
Report  (9019) 

Certificates  of  Continuing  Eligibility 
(CCEs) 

The  extent  to  which  this  new  program 
feature  is  utilized  by  the  substate 
grantees  and  its  impact  on  the  program 
will  be  of  significant  interest  to  the 
Department  and  to  Congress.  Most  of 
the  commenters  focused  on  the  burden 
of  tracking  CCEs  to  their  ultimate 
disposition,  as  required  in  the  interim- 
final  regulations,  especially  if  they  are 
redeemed  by  another  substate  grantee. 
The  EDWAA  regulations  are  being 
clarified  to  require  that  records  be  kept 
on  those  CCEs  issued  and  on  those 
redeemed  by  the  grantee,  but  the 
grantees  do  not  have  to  track  the 
certificates  outside  of  the  substate  area. 
Since  records  must  be  maintained,  the 
reporting  burden  is  minimal  and. 
therefore,  these  two  line  items  have 
been  retained. 

Relocated  Out  of  Area 

The  Department  concurs  with  the 
commenters'  observation  that 
information  on  the  number  of 
placements  from  retraining  who  were 
relocated  out  of  the  area  is  only  a 
subgroup  of  total  relocations.  The 
purpose  of  this  report  item,  however,  is 
to  identify  what  may  be  a  significant 
cost  (i.e..  actual  relocation  of  a 
household)  that  will  impact  on  the  level 
of  retraining  expenditures.  Placement  in 
a  new  job  that  does  not  require  the 
expenditure  of  retraining  funds  is  not  at 
issue.  Therefore,  this  item  has  been 
retained  as  proposed. 

Additional  Termination  Categories 

Commenters  were  generally  positive 
about  collecting  information  on  the 
nature  of  the  services  that  resulted  in 


placements,  and  information  on  the 
termination  of  participants  who  were 
not  placed  in  unsubsidized  employment. 
Some  commenters  sought  additional 
clarification  as  to  how  these 
terminations  will  be  treated  in  the 
calculation  of  the  entered  employment 
rate  for  performance  standards 
purposes.  The  termination  of 
participants  who  transfer  was  viewed 
by  others  as  incompatible  with 
coordination  with  other  programs  and 
the  seamless  delivery  of  servnces  T^e 
performance  standards  provisions  have 
been  revised  to  exclude  from  "total 
terminations"  those  participants  who 
have  been  called  back  or  remained  with 
their  employer  Provisions  have  been 
included  in  the  reporting  instructions 
that  allow  grantees  the  opportunity  to 
continue  to  track  participation  through 
concurrent  enrollment  in  other 
programs,  such  as  under  a  case 
management-type  system,  if  the  services 
are  consistent  with  an  initially 
determined  training  objective.  Final 
terminatioa  and  the  outcome  achieved 
as  a  result  of  concurrent  participation  in 
EDWAA-funded  activities  or  any  other 
program,  is  to  be  shown  on  each 
grantees  report  (Slate,  substate  or 
National  Reserve)  at  the  conclusion  of 
all  activities.  Separate  reporting  of 
transfers  will  be  retained,  however,  to 
encourage  coordination  by  those 
grantees  which  do  not  have  a  case 
management-type  capability. 

Economically  Disadvantaged 

Commenters  took  exception  to  this 
requirement,  citing  determination  of 
economically  disadvantaged  status  as 
excessively  burdensome  since  it 
requires  collection  of  information  on 
income  and  family  size,  as  well  as 
calculation  and  companson  with 
published  tables.  Also,  reporting  of 
personal,  confidential  information  was 
considered  to  be  unjustifiable  when  not 
related  to  program  eligibility.  Therefore, 
this  requirement  has  been  deleted. 

Dislocated  Worker  Eligibility  Status 

Commenters  maintained  that  there  is 
no  identifiable  connection  between 
eligibihly  categories  and  performance 
outcomes  due  to  varying  definitions 
across  Slates.  Valuable  performance 
standards  adjustments  such  as 
"unemployed  15  out  of  26  weeks"  and 
"unemployment  compensation 
claimant"  appear  redundant  with  the 
less  objective  eligibility  categories 
Finally,  since  EDWAA  applicants  may 
be  eligible  under  more  than  one 
categor>'.  the  resulting  data  may 
underestimate  the  numbers  in  each 
group.  Although  it  is  anticipated  that 
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fiTvice  levfli  to  the  different  ellgihiilty 
«Miup«  will  b«  of  coniiderabl* 
('.onRresiiional  inter««t.  th«»«  itemt  have 
bft-n  removed  from  the  final  report  form. 

A  niimh)er  of  commentBn  noted  thjt 
mni  f  TRA  benefit*  may  not  be  available 
until  after  i-nroilmenl  into  tlDWAA.  thl« 
would  entdil  the  additional  burden  of 
trn(  limx  and  uptlating  participant 
f  harat  teriiticj  after  the  initial  eligibility 
ilclermination   Because  eollecfion.  and 
hence  reliability  of  the  data  would  be 
probiematic,  this  line  has  been  deleted 
from  the  report  form 

Veterans 

Allhouj{h  one  comnienter  questioned 
fdllectinjj  information  on  Veteran  status, 
pursuant  to  the    Veterans  Employment. 
TrainmK.  and  Counseling  Amendments 
I  if  IUHH.    these  items  have  been  retained 
un  the  final  re[x)rt  form. 

Needs-Rakted  Payments/Radpients 

Commenters  pointed  out  that  while 
the  Act  rmjuires  taking  into  account  th« 
cost  of  needs  related  payments  when 
establishing  performance  standards,  it  is 
not  clear  that  the  number  of  participants 
who  received  such  payments  will  affect 
the  outcomes.  Therefore,  the  Ime  item 
for  costs  of  needs  related  payments  has 
been  retaine*!  while  the  s*!cond  line  on 
numfnjr  of  reapients  has  been  deleted. 

Pr»- Program  Av«r«f«  Hourty  Wa)(e 

The  t:alculated  average  of  wages 

receive<i  prior  to  f-lDWAA  participation 
WHS  included  on  the  prop<i»pd  form. 
While  gent'rally  supporting  the  concept. 
commenters  p<jmted  out  that. 

•  This  IS  a  complicated  item,  requiring 
multiple  detf-rminations  and 
computrttifins 

•  The  individual's  wiij^e  within  a 
spei  ifu   time  period  may  not  he  an 
iippnipruite  indicator  of  the  wage  at  the 
time  of  dislocation 

•  A  limited  look  bacJi  period  for  pre 
progriim  wage  will  increase  the 
likelihood  of  a  zero  wage  for  long  term 
unemployed 

This  line  item  has  been  retained,  but 
the  instructions  have  been  revised  to 
allow  for  an  open  ended  look  back 
periiHl  to  more  accurately  reflect  the 
tliHloDilion  wage,  and  reduce  the  chance 
of  «  zero  pre  prt>grHm  wage 

Retraining  Duration 

Commenters  took  exception  to 
tr.K  king  length  of  slay  acciirdmg  to 
three  different  time  peruKls  tiecaiise  It  is 
unne(  essanly  burdensome,  particularly 
when  very  Utile  KDWAA  retraining 
artivily  will  last  more  than  52  weeks 
Trai  king  the  duration  of  retraining  will 


be  very  important  as  Ck)vemors 
establish  Incentives  to  provide  longer 
term  training  for  those  who  require  It.  as 
directed  in  the  Act  However,  to  reduce 
the  burden  of  tracking,  only  two 
categonea — retraining  less  than  26 
weeks  and  28  weeks  or  more — are  now 
required 

Types  of  Completed  Retrainiog 

Commenters  noted  that  the  types  of 
retraining  hsted  on  the  report  do  not 
capture  the  variety  of  possible  servicea 
under  retraining.  Exclusive  use  of  the 
term  "classroom  training"  sends  a  signal 
that  this  type  of  formabied  instruction  is 
the  preferred  method  over  other 
alternatives.  Finally,  some  argued  that  if 
acquinng  a  GEX)  is  separately  identifled. 
other  achievements  such  as  certificates 
or  degrees  should  also  be  included. 
■  Classroom  training"  has  been  deleted 
from  the  line  item  for  occupational  skills 
training  to  allow  for  the  inclusion  of 
customized  training  or  other  appropriate 
types  of  occupational  retraining.  The 
acquisition  of  a  CED  has  been  deleted 
as  a  separate  category  and  has  been 
included  in  the  basic  education 
category 

Sectioo  B — Rxpki  Response 

The  extent  of  rapid  response  activity 
under  the  Governor's  Reserve,  which  is 
a  significant  part  of  the  EDWAA 
program,  will  be  of  considerable  interest 
to  the  Department  and  to  Congress. 
Many  commenters  pointed  out.  however, 
that  a  report  that  focuses  on  participants 
and  outcomes  is  an  inappropriate 
vehicle  for  collection  of  non-participant 
based  activity  Moreover,  some  objected 
to  the  conclusions  that  might  be  drawn 
from  this  information.  The  number  of 
employees  affected  by  a  dislocation  is 
no  indicator  of  the  quality  or  the 
intensity  of  a  rapid  response  effort 
Absence  of  a  labor-management 
committee  may  be  the  result  of  many 
factors  beyond  the  control  of  the  State's 
dislocated  worker  unit.  And. 
mfijrmation  on  studies  relating  to  a 
plant  purchase  will  be  of  little  value. 
Therefore,  the  number  of  WARN  notices 
received  and  initial  rapid  resjxinse 
contacts  made  will  be  monitored  on  the 
quarterly  report  as  the  more  appropriate 
instrument  for  reporting  general  levels  of 
activity 

Sectioo  C — Secretary's  National  Reserve 

A  separate  section  was  included  on 
the  annual  report  to  show  a  breakout  of 
expenditures  under  the  Secretary's 
National  Reserve  programs.  Comments 
on  this  section  pointed  out  that  similar 
fvp<»8  of  expenditure  information  was 
already  tjeing  requested  on  the  quarterly 
re[Kir!.  and  these  items  were 


inappropriate  for  a  report  that  focused 
on  participants  and  outcomes. 
Therefore,  these  items  are  added  as  an 
additional  column  to  the  revised 
financial  report. 

Worker  Aatiwdneat  Quarterly  Flnandai 
Report  (98W) 

Report  Submission 

The  proposed  reporting  instructions 
required  submission  of  finanaai  reports 
within  30  days  after  the  end  of  the  report 
period.  Commenters  questioned  why  the 
Department  was  making  an  exception 
for  this  financial  report  when  other 
JTPA  reports  are  to  be  submitted  within 
45  days  after  the  end  of  the  report 
penod.  Some  commenters  suggested  that 
30  days  was  insufficient  to  collect 
accurate  financial  data,  resulting  In 
many  more  resubmissions  of  revised 
reports.  The  quarterly  reporting 
instructions  have  been  modified  to 
allow  a  4S-day  submission  period. 
Further,  changes  to  financial  data  do  not 
require  submission  of  revised  first 
second  or  third  quarter  reports. 

Year  of  Fund  Source 

New  provisions  in  EDWAA  require 
reallotment  of  an  amount  equal  to 
unexpended  formula  funds  for  the  prior 
year  in  excess  of  20  percent  of  the  prior 
year  allotment,  plus  any  unexpended 
funds  from  the  year  before  the  prior 
year.  Commenters  pointed  out  that 
National  Reserve  funds  are  not  subject 
to  reallotment.  and  therefore  avaiiabiiity 
and  expenditures  should  iK>t  be  reported 
according  to  the  year  in  which  the  funds 
were  made  available.  The  final  report 
package  continues  to  include  a  breakout 
of  National  Reserve  funds,  however, 
because  this  will  allow  for  the  annual 
reconciliation  of  both  formula  and 
discretionary  grants  from  this  one  report 
without  the  current  necessity  for  a 
separate  and  additionally  burdensome 
report. 

Program  Availability  and  Expenditures 

The  number  of  cost  categories 
specified  in  the  regulations  has  been 
reduced  by  combining  needs-related 
payments  and  supportive  services  as  a 
single  category,  reducing  the  reporting 
categories  by  one.  Also,  the  reporting 
instructions  have  been  rewritten  and 
clarified  with  regard  to  funds  reserved 
by  the  Governor  for  distnbution  to 
substate  grantees  in  need,  eliminating 
the  need  for  proposed  separate  reporting 
elements. 
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Office  of  Management  and  Budget  and 
approved  for  the  period  through 
December  31, 1992  (OMB  No.  1205-0274). 

Signed  at  Washington.  DC.  this  27  day  of 
February,  1989 

Roberts  T.  looes. 

Assistant  Secretary  for  Employment  and 
Training 

Appendix — Worker  Adjustment  Annual 
Program  Report  and  Quarterly  Financial 
Report 

Combined  Reporting  Burden  for  the 
Economic  Dislocation  and  Worker 
Adjustment  Assistance  Act  (EDWAA) 
Annual  Program  Report  and  Quarterly 
Financial  Report 

We  estimate  that  it  wrill  take  an 
average  of  80  hours  to  complete  this 
information  collection  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
information.  If  you  have  any  comments 
regarding  these  estimates  or  any  other 
aspect  of  this  survey,  including 
suggestions  for  reducing  this  borderv. 
send  them  to  the  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
Room  N-1301,  200  Constitution  Avenue 
NW..  Washington.  DC  20210;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (120&- 
0274).  Washington,  DC  20503. 

Worker  Adjustment  Program  Annual 
Program  Report  (ETA  9019) 

1.  Purpose 

The  Economic  Chslocation  and 
Worker  Adjustment  Assistance  Act 
(EDWAA)  Annual  Program  Report 


[WAPR]  displays  cumulative  data  on 
participation,  termination,  performance 
measures  and  the  socio-economic 
characteristics  of  all  terminees  on  an 
annual  basis.  The  information  will  be 
used  to  determine  levels  of  program 
service  and  performance  measures. 
Selected  information  will  be  aggregated 
to  provide  quantitative  program 
accomplishments  on  a  local,  State,  and 
national  basis. 

General  instructions.  The  Governor 
will  submit:  (1)  A  separate  WAPR  for 
each  designated  Substate  Area  (SSA)  (a 
Statewide  summary  of  these  SSA  data 
need  not  be  submitted);  (2)  a  separate 
WAPR  covering  participants  and 
terminees  in  statewide,  regional  or 
industrywide  projects  funded  under 
section  302{c)(lj(B)  of  the  Act;  and  (3)  a 
separate  WAPR  covering  participants 
and  terminees  in  projects  funded  under 
Secretary's  National  Reserve  Grants 
(section  302(a)(2)).  Recipients  may 
determine  whether  the  reports  are 
submitted  on  WAPR  forms  or  as  a 
computer  printout,  with  data,  including 
signature  and  title,  date  signed  and 
telephone  number,  arrayed  as  indicated 
on  the  WAPR  form.  If  revisions  are 
made  to  the  WAPR  data  after  the 
reporting  deadline,  revised  copies  of  the 
WAPR  should  be  submitted  to  DOL  as 
soon  as  possible  according  to  the 
required  reporting  procedures.  If  these 
revisions  affect  data  reported  on  the 
WQFR,  then  that  revised  document 
should  also  be  submitted. 

Note:  For  WAPR  reporting  purposes. 
EDWAA  shall  refer  to:  (1)  Programs  operated 
by  Substate  grantees  with  funds  authorized 
under  sections  302(c)(2)  and  302(d)  or 
otherwise  distributed  by  the  Governor  under 
section  302(c)(1)  (E)  and  (2)  projecU  operated 


by  the  Governor  with  funds  authorized  under 
sections  302(c)(1)  and  302(a)|2)  of  the  Act 

The  reporting  period  begins  on  the 
starting  date  of  each  )ob  Training 
Partnership  Act  (fTPA)  program  year,  as 
stated  in  Section  161  of  the  JTPA" 
Reports  are  due  in  the  .National  and 
Regional  Offices  no  later  than  45  ohvs 
after  the  end  of  each  program  ypar  Tv^o 
copies  of  the  WAPR  are  to  be  pro\  ided 
to:  U.S.  Department  of  Labor.  ET.A,. 
ATTN:  TSVR— Room  S-5306,  200 
Constitution  Avenue.  NW..  Wdshi.-iglon. 
DC  20210. 

At  the  same  time  an  additional  copy 
of  the  WAPR  is  to  be  provnded  to  the 
appropriate  Regional  Administraior  for 
Employment  and  Training  in  the  DOL 
Regional  Office  that  includes  the  State 
in  which  the  JTPA  recipient  is  located. 

NcMe:  The  current  JASR.  ETA  a580  (|ii'>«' 
1968),  is  to  continue  to  be  used  for  programs 
operating  solely  with  PY88  and  eariie.'  year  s 
Title  III  funds.  The  WAPR  is  to  be  used 
beginmng  July  1.  1968,  for  PYae  programs 
funded  under  EDWAA  (mcludmfi  carrying 
funds  used  for  EDWAA  purposes,  if  any). 

3.  Facsimile  of  Form 
See  the  following  page 

4.  Instructions  for  Completing  the 
Worker  Adjustment  Program  Anrua! 
Program  Report  (WAPR) 

a.  State /substate  area  name  and 
address.  On  separate  sections  302(c)(1) 
and  302(a)(2)  reports,  enter  the  name 
and  address  of  the  S;ate  agency  that 
will  administer  the  Statewide  programs. 
For  SSA  reports,  enter  the  name  and 
address  of  the  Substate  grantee  that  w;ll 
administer  the  SSA  programs. 

BIUJNCCOIX  451S-3»-ai 


Paperwork  Redtictioa  Act  of  It 

The  Appendix  to  this  notice  has  been 
reviewed  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  by  the 
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b  Reporl  ry;w  Dcsij^nale  the  type  of 
rt'porl  d.itrt  prMviilfd  on  ihii  WAPR.  If 
thi.s  m  «n  SSA  rppurt.  al«o  enlcr  the 
FTTA  assigned  Suhsfate  Ari?a  Code 
numht-r 

(    Rffiort  ptTinrl  Enter  in   I'rom"  the 
li'«iniiinK  tl.itp  of  the  dcsixnaled  ^^P.^ 
prDKrrtm  year  anii  enter  in  To    the 
rrvlins  date  of  that  pruKram  year 

d  Siiinaturff  and  titlf  (at  huttum  of  the 
p««e)  Tile  authorized  official  Signs  here 
and  enters  his  'her  title 

p  Dtitr  sijir.i'J  Knter  the  dale  the 
report  was  iigneil  hy  the  authoriied 
official 

f.  Ti'lrphont'  nun'htT  Knter  the  art" a 
rtxle  and  telephone  number  of  the 
authonzed  offirial 

5   (.tcnfrcl  hifitrrviiticn 

I'liless  olherwt'ie  indii.ali'd,  d.ita 
reported  on  charai  tenstus  of  terniinees 
should  be  based  on  information 
(ollected  at  the  tune  of  elixibility 
dfternunation 

C.haraclnrislica  lnform.ation  Obtained  on 
an  Individual  at  the  Time  of  Fli]{ibility 
I)«(arminatioa  for  the  Recipient's 
tnV\  •V.\  Pronram  Should  Not  Re 
I'pdated  When  the  Individual 
Tenniaate«  P'rom  the  EDWAA  Program 

Notn   Ki'i  ipienis  shall  pn»iir»  th^t 
Inilivuluals  «r«  enrnlled  wiihin  45  (lrt)»  nf  th»» 
ifiilB  of  upplu.atioii  or  •  nrv*  mip!i(,«tuiii  mn.Hl 
!«•  Irtkfn  1.5)  V.YV.  HJM  II    rhii  4.S  ,\a\,  p.t|(m) 
fir  (  iTiifii.dir  .i(  tionii/iiiirijj  Kiixiliiliiy  |(^0') 
hoUli»r«  ihouUl  tH-xiii  uimxi  (otnpletinn  ii(  ■ 
full  partu  ipmit  ri-i  ord.  ummliy  at  !tie  lirri«  of 
t  (.K  reclempiion.  ai  Ihii  rtMy  Ix*  «l  »  loi  ainui 
Dlhrr  ihun  wher«  the  ("(T  *>  ii  muftl  <(nit 
•ui  h  infDrmalion  tMken  Urt'iirr  to  ilctfnr.ni" 
p|i)jit)ilily  may  not  ht.  rt-iidily  available  at  the 
rrUempllon  site 

Section  I — Participation  and 

Tciminatinn  Sunmuin 

Se<  lion  I  displa>»  the  KI)VV.\.\ 
proj<ram's  accomplishments  m  terms  of 
the  total  riimulalive  numf)er  of 
1  .ir'ii  ipanis  in  the  proKra.Ti.  the  nwrr.ber 
iind  types  of  terminations  from  the 
proyrum,  and  the  niimb«T  of  l!0'.s 
issued/ redi-emed.  as  of  the  end  of  the 
repurMiiK  periiKl. 

In  Se(  tion  I.  Column  A  .  Item  I  B.. 
enter  individuals  who  are  i  on(  iirrent 
partu  ipants  anil  are  receiving  H«s!c 
Kead|ustment  Services  and  Or 
Relraininrt  under  another  KI))A  .•\.\ 
funded  grantee   pnixr-'ni    \T\'/\  tilU;  or 
have  entered  non  H'^'A/W^VVTVA 
traitung  for  the  compietion  of  the 
initially  delerniini'd  traintnx  oli|e(  tive. 
prior  to  temiinatinn  from  their  ii'.ltial 
KDWAA  program   (!oluinn  A   is  a  sub 
tireakout  of  Column  B  for  this  line  item 

111  Section  I.  Column  A  .  Item  I  (".  . 
enter  temiinees  who  have  l)een 
ron(  urTf  nt  partu  ipants  and  have 

rei  civeil  fl.Mii    Keadiustneilt  Servicea 


and/or  Retraininjj  under  another 
f-IDWAA-funded  grantee /program.  JTPA 
title  or  have  received  non  J 1  HA/ 
KDWAA  training  for  the  completion  of 
the  initially  determined  training 
obiective,  pnor  to  termination  from  their 
initial  EDWAA  program.  Also,  distribute 
these  terminer's  between  Items  I  C  1 
and  I.e. 2..  as  appropnate,  on  the  basis  of 
the  final  type  of  termination  from  the 
EDWAA  program  of  final  participation. 
Column  A.  is  a  sub-breakout  of  Column 
B  for  these  line  items 

Not*:  An  individual  included  in  ■  line  item 
entry  in  Column  A.  also  must  be  included  in 
the  entry  for  the  same  line  itRm  in  Column  B 

Entries  for  Items  I  A.  IB.  and  I  C.  are 
cumulative  frtim  the  beginning  of  the 
program  year  through  the  end  of  the 
reporting  period. 

Item  I. A  Issuf'd  Certi^icalf  nf 
Conlinuinji  Ehjiibtlity  (CCEI  Knter  the 
total  number  of  applicants  to  whom  a 
Certificate  of  Continuing  Eligibility  was 
issued  dunng  this  pn)gram  year,  as 
pn)vided  in  section  31rt{b|  of  the  Act.  by 
the  Substate  grantee  through  the  end  of 
th.e  reporting  period 

Nota:  Unter  zero  for  this  item  on  the 
(Governor  s  Statewide  report  (set  tion 
3n2|(|(!)) 

Ilim  IB.  Tibial  participants.  Knter  by 
column  the  total  number  of  participants 
who  are  or  were  receiving  employment, 
training  or  services  (except  post- 
termination  services)  through  the  end  of 
the  reporting  period,  including  both 
those  on  board  at  the  b«*ginning  of  the 
designated  program  year  and  those  who 
have  entered  during  the  program  year 
Participant  '  means  any  individual 
who  has  (1|  Eieen  determined  eligible 
for  participation  upon  Intake,  and  (2) 
•  tarted  re(  eiving  employment,  training, 
or  services  (except  posltermmation 
services)  funded  under  the  Act. 
following  intake  Individuals  who 
receive  only  outreach  and/or  intake  and 
Initial  assessment  services  or 
postprogram  follow  up  are  excluded. 

Note   Alii>'  >'X'  liuie  individuals  who  receive 
r>i}lv  Rapid  hi">iM)nfe  Assiitanc*  arui 
Informarion  per  section  314(bl.  provided  by 
the  Slate  •  UuUwjited  Worker  Unit. 

If  Individuals  receive  concurrent 
employment,  training  and/or  services 
under  more  than  one  title/program,  they 
are  to  be  considered  participants  in  both 
titles/programs  for  purposes  of 
recording  a(  tuai  number  of  wet-ks 
partK  ipated.  dollars  expended,  and 
other  pertinent  data   Individuals  who 
initially  participate  in  FDWAA  funded 
activity  and  subsequently  participate  in 
any  other  EDWAA  (or  non  EDWAA) 
funded  activity  FOR  TTIE 
COMPljmON  OK  THE  LNfnAU.Y 


DETERMINED  TRAINING  OB|ECnVE. 

may  be  considered  to  be  concurrent 
participants  in  each  program. 

The  sum  of  the  entnes  (all  SSAs  in  a 
State)  in  Item  IB..  Total  Participants, 
and  in  Item  I C,  Total  Terminations,  of 
the  WAPR  should  equal  the  entries  for 
Substate  Grantees  in  Column  B.,  Lines 
14  and  15.  respectively,  of  the  WQFR  for 
the  final  quarter  of  the  same  program 
year  for  the  same  recipient. 

The  entnes  in  Item  l.B.  and  in  Item  l.C 
of  the  Governor's  Statewide  WAPR 
should  equal  the  entries  for  Governor's 
Reserve  in  Column  A.,  Lines  14  and  15. 
respectively,  of  the  WQFR  for  the  final 
quarter  of  the  same  program  year  for  the 
same  recipient. 

The  entries  in  Item  IB  and  in  Item  I  C. 
of  the  Secretary's  National  Reserve 
WAPR  should  equal  the  entries  for  the 
Secretary's  National  Reserve  m  Column 
C,  Lines  14  and  15.  respectively  of  the 
WQ^.  for  the  final  quarter  of  the  same 
program  year  for  the  same  recipient. 

Item  IB  I  All  CCES  redeemed  for 
retraining  Filter  the  lota!  number  of 
lynf'xp/net/ participant  CCEa.  regardless 
of  year  issued,  redeemed  for  Retraining 
during  this  program  year  by  the  Substate 
grantee,  through  the  end  of  the  reporting 
period  Include  all  CCEs  so  redeemed 
that  were  issued  by  any  Substate 
grantee  for  penods  not  to  exceed  104 
weeks  prior  to  redemption.  This  item  is 
a  sulf-breakout  of  Item  LB. 

Item  I  C  Total  terminations.  Enter  by 
column  the  total  number  of  participants 
who  terminated  (as  defined  below)  from 
the  program  during  the  reporting  penod. 
Include  all  participants  who  received  no 
Biisic  Readjustment  Services  (except 
supportive  services  and/or  counseling) 
or  Retraining  for  90  days.  This  item  is 
the  sum  of  Items  I.C.I  throufffi  I C  6 

"Termination"  means  the  separation 
of  a  participant  from  the  program  who  is 
no  longer  receiving  Basic  Readjustment 
Services  or  Retraining  under  EDWAA. 
Individuals  may  be  considered 
participants  for  up  to  90  days  after  last 
receipt  of  Basic  Read|ustmenl  Services 
or  Retraining,  during  which  tine  they 
may  continue  to  receve  supportive 
serv  ices,  as  provided  for  in  sections  314 
((:1(15)  and  4(24)  of  the  Act. 

For  purposes  of  calculating  average 
weeks  participated,  this  single  penod  of 
up  to  90  days  between  "last  receipt  of 
Basic  Read|ustment  Services  or 
Retraining  under  EDWAA  "  and  actual 
date  of  termination  is  defined  as 
"inactive  status"  and  is  not  to  be 
included  in  "Average  Weeks 
Participated".  Terminees  may  continue 
to  receive  counseling  necessary  to  assist 
In  the  retention  of  employment,  for  not 
more  than  6  months  following  lust 


receipt  of  Basic  Readjustment  Services 
(section  314(c))  or  Retraining  (section 
314(d)). 

Participants  who  have  transferred 
from  one  title  to  another,  or  between 
programs  of  the  same  title,  should  be 
recorded  as  terminations  from  the  title 
or  program  of  initial  participation  and 
included  as  participants  in  the  title  or 
program  into  which  they  have 
transferred.  If  they  are  concurrent 
participants  in  more  than  one  title  or 
program,  the  type  of  termination 
determined  for  the  final  program  should 
be  recorded  for  all  programs  for  these 
participants. 

For  purposes  of  calculating  average 
weeks  participated  for  such  concurrent 
EDWAA  program  participants,  the 
period  between  "last  receipt  of  Basic 
Readjustment  Services  arvd  Retraining 
funded  under  a  given  EDWAA  program" 
(i.e.,  SSA.  Governor's  Reserve  or 
Secretary's  National  Reserve)  and 
actual  date  of  termination  from  that 
EDWAA  program  is  defined  as  "inactive 
status"  and  is  not  to  be  included  in  Line 
24. 

Item  I.C.I.  Entered  unsubsidized 
employment  from  retraining.  Enter  by 
column  the  total  number  of  participants 
who,  at  termination,  entered  full-  or 
part-time  unsubsidized  employment 
from  Retraining  through  the  end  of  the 
reporting  period.  (These  participants 
may  or  may  not  have  received  Basic 
Readjustment  Services.)  This  item  is  a 
sub-breakout  of  Item  l.C. 

Item  IC.l.a.  Relocated  out  of  area. 
Enter  the  total  number  of  participants 
who,  at  termination  from  other 
Retraining,  entered  unsubsidized 
employment  after  receiving  relocation 
assistance  and  relocating  outside  the 
Substate  Area  which  provided  such 
relocation  assistance,  or  within  or 
outside  of  the  State,  if  this  assistance 
was  provided  by  a  Statewide  SSA  or  by 
a  program  administered  by  the 
Governor.  This  item  is  a  sub-breakout  of 
Item  I.C.I. 

Item  I.C.2.  Entered  unsubsidized 
employment  from  basic  readjustment 
services  ONLY.  Enter  by  column  the 
total  number  of  participants  who,  at 
termination,  entered  full-  or  part-time 
unsubsidized  employment  from  Basic 
Readjustment  Services  ONLY  through 
the  end  of  the  reporting  period.  This 
item  is  a  sub-breakout  of  Item  l.C. 

Item  I.C.3.  Called  back/remained  with 
the  layoff  employer.  Enter  the  number  of 
terminees  from  the  EDWAA  program 
who,  after  being  laid  off  by  an  employer, 
were  recalled  by  that  employer  to  a 
permanent  job  at  the  same  or  another 
location.  Also  include  EDWAA  program 
terminees  who  remained  in  a  permanent 
job  with  an  employer  after  receipt  of  a 
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layoff  notice  from  that  employer.  This 
item  is  a  sub-breakout  of  Item  I  C. 
NOTE:  Do  not  include  such  terminees  in 
the  entry  for  Items  I.C.I,  or  I.C.2.,  above. 

Item  I.C.4.  Transferred  to  other  fTPA 
programs.  Enter  the  number  of 
terminees  who  transferred  to  and 
entered  programs  funded  under  another 
JTPA  title  including  Title  Ill-Formula 
and  Title  Ill-National  Reserve.  Also 
include  on  this  line  terminees  who 
transferred  to  and  entered  EDWAA 
programs  operated  by  another  Substate 
grantee,  or  who  transferred  to  and 
entered  EDWAA  programs  operated  by 
the  Governor  (and  conversely).  This 
item  is  a  sub-breakout  of  Item  l.C. 

Item  I.C.5.  Entered  non-/TPA  training. 
Enter  the  number  of  terminees  who 
entered,  during  the  program  year, 
training  not  funded  wiA  JTPA  monies. 
This  item  is  a  sub-breakout  of  Item  l.C. 

Item  I.C.6.  All  other  terminations. 
Enter  by  column  the  total  number  of 
participants  who  were  terminated  for 
reasons  other  than  those  in  Items  I.C.I, 
through  I.C.5.,  successful  or  otherwise, 
through  the  end  of  the  reporting  period. 

Section  II — Terminee  Performance 
Measures  Information 

Section  II  displays  performance 
measures/parameters  information.  As 
indicated  previously,  data  reported  on 
characteristics  of  terminees  should  be 
based  on  information  collected  at  time 
of  eligibility  determination  unless 
othenvise  indicated. 

Governors  may  develop  any 
participant  record  which  meets  the 
requirements  of  section  629.35  (c)  and 
(d)  of  the  JTPA  regulations.  The  DOL/ 
ETA  Technical  Assistance  Guide:  The 
JTPA  Participant  Record,  dated  May 
1983,  may  be  used  as  a  reference. 

Line  Item  Definitions  and  Instructions. 
Sex 

Line  1    Male 
Line  2    Female 

Distribute  the  terminees  according  to 
Sex.  The  sum  of  Lines  1  and  2  should 
equal  Item  l.C. 

Age 

Line  3    29  and  Under 
Line  4    30-44 
Line  5    45-54 
Line  6    55  and  Over 

Distribute  the  terminees  according  to 
Age.  The  sum  of  Lines  3  through  6 
should  equal  Item  l.C. 

Education  Status 

Line  7    Less  Than  High  School 
Line  8    High  School  Graduate  or 

Equivalent  (No  Post-High  School) 
Line  9  Post-High  School  Attendee 
Line  10    College  Graduate  and  Above 


Distribute  the  terminees  according  to 
Education  Status  The  sum  of  Lines  7 
through  9  should  equal  Item  l.C 

Note. — Line  10  is  a  sub-breakout  for  a 
specific  group  included  in  Line  9. 

Family  Status 

Line  11     Single  Head  of  Household  vMth 

Dependent(s)  Under  Age  18. 

Enter  the  total  number  of  terminees 
for  whom  the  above  Family  Status 
classification  applies. 

Race/Ethnic  Group 

Line  12     White  (Not  Hispanic) 
Line  13     Black  (Not  Hispanic) 
Line  14    Hispanic 
Line  15     American  Indian  or  Alaskan 

Native 
Line  16     Asian  or  Pacific  Islander 

Distribute  the  terminees  according  to 
the  Race/Ethnic  Groups  listed  above 
For  purposes  of  this  report.  Hawaiian 
Natives  are  to  be  recorded  as  "Asian  or 
Pacific  Islander ".  The  sum  of  Lines  12 
through  16  should  equal  Item  l.C. 

Other  Barriers  to  Employment 

Line  17     Limited  English  Language 

Proficiency 
Line  18    Handicapped 
Line  19     Reading  Skills  Below  7th 

Grade  Level 

Enter  the  total  number  of  termmees 
for  whom  each  of  the  abo\  e  Other 
Barriers  to  Employment  apply. 

Benefits  Status 

Line  20    U.C.  (Unemployment 

Compensation)  Claimant 

Enter  the  total  number  of  terminees 
for  whom  each  of  the  above  benefits 
status  classifications  apply 

Labor  Force  Status 

Line  21     Unemployed:  15  or  More 
Weeks  of  Pnor  28  Weeks 
Enter  the  total  number  of  terminees 

for  whom  the  above  Latwr  Force  Status 

classification  applies. 

Veteran  Status 

Line  22     Veteran  (Total) 
Line  23     Vietnam  Era 

Enter  the  total  number  of  termineps 
for  whom  each  of  the  above  Veteran 
classifications  apply,  as  defined  m 
section  4  (26)(A)(B)  and  (D)  of  the  Act. 
Line  23  is  a  sub-breakout  for  a  specific 
group  included  in  Line  22. 

Other  Program  Information 

Line  24     Average  Weeks  Participated 

Enter  the  average  number  of  weeks  of 
participation  in  the  EDWAA  program 
for  all  terminees.  Weeks  of  participation 
include  the  period  from  the  date  an 
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indivuiiidl  t)»'i  omi's  n  [).ir1n:ip<iiil  ii> 
KDWAA  IhrouKh  the  ilHti;  of  a 
ptiriK  iprttii  «  !H»t  receipt  uf  Basic 
Kfrtiiiiiiilment  rtnil/or  RftrHiniiij^ 
F.xi.liiiie  thf  iinxle  period  of  up  to  9C) 
iImv»  (lurinx  vvhu.h  ho  inituulual  rrifiy 
ri'miiin  m  an  irirti  tive  ^ttitiis  pnor  to 
Icrmintiliuri    Time  in  irirtctivf  status  for 
till  tt'rmm«»»?»  shduld  not  be  counted 
ti'vs  iird  the  rt(  tual  numbor  of  wi-cks 
p.trtu  ipnted   Innrtive  stHtus  is  defint'd 
rtM  'hill  penixi  befwpfn  "lust  receipt  of 
M.iiir  Kfrtdiustmcnt  S«"rvups  and /or 
HfirHininx  under  KDWAA     «n()  hi:Iu.i1 
dittr  of  ifrminH'ioii   (See  Item  1  (.'.  ] 

1  o  (  rtliulrttt"  this  entry  Count  the 
i;umt)er  of  days  purtlcipattMi  for  edcfi 
liTTimife.  uii  ludinn  weekends,  from  the 
iliirt  drtte  of  his/her  participation  in 
KDWAA  until  his/her  last  receipt  of 
H.isK  Keadiustment  SerNices  and /or 
KetraininR  under  KDWAA    Divide  this 
result  hv  7  This  will  ^ive  the  number  of 
weeks  participated  for  that  terminee. 
Sum  all  the  lerminees  weeks  of 
partKip^ition  and  divide  the  r*«ull  by 
the  numf«»r  of  lermmees,  as  entered  in 
Item  1  (.'.    rhis  entry  shouUl  be  re(yorted 
to  the  nearest  whole  week 
Line  Z5     Averakje  Hourly  Wane — I're- 

Knter  the  averat^e  hourly  pre  KDWAA 
w.ixe  of  all  terminees  In  calculating  this 
average,  use  the  hourly  wage  from  the 
|ob  of  dislocation  Tliose  terminees  who 
hid  no  pre  KDWAA  employment  should 
be  (  oiinted  as    $1)  (X)"  hourly  wiige 

lo  calculate  this  entry   Sum  the  pre 
program  hourly  wage  for  all  terminees 
shown  in  Item  I  C  Divide  the  result  by 
the  num!)er  of  terminees  shown  in  Item 
IC 

Sola      For  'he  t  alruUllon.  use  the  hourly 
winjr  reHHrdle»«  <if  whether  the  indiviliml 
witri  rtniiliiynil  full    <ir  prfrl  limii 

Line  2H     Average  Hourly  Wage  at 

Termination 

Fnter  the  average  hourly  wage  at 
tiTminalion  lor  the  tot.il  number  of 
tciiuMiees  in  Items  I  C  1    through  I  (".  3 

1  o  cdlcuirtle  this  entry    Sum  the 
hourly  wage  at  termination  for  all  the 
terminees  shown  in  Items  I  ('  1   through 
I  (".  .1   Divide  the  result  by  the  number  of 
terminees  shown  m  Items  I  ('  1    through 
I  (.3 

Hourly  wage  includes  any  bonuses, 
tips,  gratuities  and  commissions  earned 
Line  27     To'al  I*rogram  Costs  (Federal 

Funils) 

F.nter  the  total  aci  rued  expendituri'S, 
through  the  end  of  the  reporting  period. 
of  the  fund*  allo<;«led  to  the  SSA  under 
seilions  J<)^lc|(Jl  and  .UJ.:id)  of  the  Act 
or  otherwise  distributed  by  the 
(jovernor  to  the  SSAs  under  sc(  tion 
3(^)2; (1(1  HE)  On  the  separate  WAPRs  (1) 


Covenng  participants  and  terminees 
proierts  funded  under  section  302(cMl). 
(2|  or  participants  and  terminees  in 
SecrelMry  s  National  Reserve  Grants 
protects  funded  under  section  302(a)(21 
of  the  Act.  enter  the  total  expenditures 
for  all  participants  and  terminees  served 
in  such  programs  through  the  end  of  the 
reporting  penod.  Include,  as 
appropriate,  accrued  expenditures 
again.sl  flTA  Title  III  funds  provided  fur 
PYHfl  and  PY87  which  were  earned  into 
KDWAA  and  used  for  FX)W  AA 
purposes,  if  any   Include  expeditures  of 
Federal  funds  only 

NoU- — FjitriM  will  h«  matie  lo  the  nearest 
(Inllar  Ne||«live  •nines  sr*  not  •cceptabl* 
!>»«  WAPR  prrrgr^ai  awt  d«la  will  hw 
compiled  on  an  accrual  baua  If  the 
re<  ipient  i  accounting  rw.ords  are  not 
normally  maintained  on  in  accrual  bans,  the 
M<  crual  information  should  be  developed 
Ihmuuh  an  anaU-ais  of  the  record*  on  hand  or 
on  the  basis  of  bast  ssnm^te* 

The  sum  of  the  entries  for  Line  27. 
Total  Program  Costs,  of  the  WAPR  (i  e  . 
total  for  the  State's  SSAs  under 
KDWAA)  should  equal  the  entry  for 
Column  B  .  Une  10.  Total  Accnied 
Kxpeditures  (Substate  Grantees)  of  the 
WQFTl  for  the  same  recipient  that 
includes  the  final  quarter  of  the  same 
program  year 

Une  27  of  the  Statewide  WAPK  fur 
the  (Governor  s  Reserve  activity  (section 
:M)2(c)(1))  should  equal  Column  A..  Line 
10  of  the  WQHl  for  the  same  recipient 
that  includes  the  final  quarter  of  the 
same  pn)gram  year,  and  Line  27  on  the 
WAi'R  for  the  Secretary's  National 
Reserve  Grant*  (section  302(a)(2))  to  the 
State  should  equal  Qilumn  B .  Line  5  on 
that  WQFR 
Line  2fl     Needs  Related  Payments 

Knter  the  total  accrued  expetfitures  for 
needs  related  payments  to  eligible 
dislocated  workers  who  do  not  qualify 
or  have  ceased  to  qualify  for 
I'nemployment  Compensation.  In  ortier 
to  enable  such  workers  to  participate  In 
training  or  education  programs  under 
KDWAA  (Section  J14le))  This  is  a  sub- 
breakout  of  Ijne  27 

Line  29     Total  Available  Federal  Funds 
Knter  the  total  Federal  funds  available 
for  the  KDW,'\.A  program  descnbed  on 
this  report  including  (1)  unexpended 
funds  earned  over  from  previous 
program  years  (2)  funds  allocated  or 
awarded  for  this  program  year  and  (3) 
any  reallocation  that  incrpascd  or 
dfrrt'ost'd  the  amount  of  funds  available 
for  expenditure  through  the  end  of  this 
reporting  penod.  Entnes  will  be  made  to 
the  nearest  dollar 

The  sum  of  the  entnes  for  Line  29, 
Tiital  Available  Federal  Funds,  of  the 
WAPR  (1  e  .  total  for  the  State  s  SSAs 


under  EDWAA)  should  equal  the  entry 
for  Column  B..  Line  9,  Total  Federal 
Funds  Available  (Substale  Grantees)  of 
the  WQre  for  the  same  recipient  that 
includes  the  final  quarter  of  the  same 
program  year. 

Line  29  of  the  Statewide  WAPR  for 
the  Governor's  Reserve  activity  (section 
302(c)(1))  should  equal  Column  A..  Line 
9  of  the  WQFR  for  the  same  recipient 
that  includes  the  final  quarter  of  the 
same  program  year,  and  Line  29  on  the 
WAPR  for  the  Secretary  s  National 
Reserve  Grants  (section  302(a)(2))  to  the 
State  should  equal  Column  B..  Line  1  on 
that  WQF'R 

Section  III— Follow  up  Information 

Section  III  displays  information  based 
on  follow  up  data  which  must  be 
collected  through  participant  contact  to 
determine  an  individuals  labor  force 
status  and  earnings,  if  any,  dunng  the 
13th  full  calendar  week  after 
termination  and  the  number  of  weeks  s/ 
he  was  employed  dunng  the  13-week 
period  Follow-up  data  should  be 
collected  from  participants  whose  13th 
full  calendar  week  after  termination 
ends  during  the  program  year  (the 
follow-up  group).  Thus,  follow-up  will  be 
conducted  for  individuals  who  terminate 
dunng  the  first  three  quarters  of  the 
program  year  and  the  last  quarter  of  the 
previous  program  year. 

For  FY89  follow-up  may  be  conducted 
for  individuals  who  terminate  dunng  the 
firat  three  quarters  of  the  program  year 
and  postprogram  data  collection  need 
not  begin  until  October  1.  1989. 

In  order  to  ensure  consistency  of  data 
collection  and  to  guarantee  the  quality 
of  the  follow-up  information,  follow-up 
procedures  must  satisfy  certain  cnteria. 
(See  the  Follow-up  Guidelines  mcluded 
in  these  WAPR  instructions.  Appendix 
A.)  Other  procedures  used  to  collect  the 
follow-up  data  are  at  the  discretion  of 
the  Governors 

Note. — Fvery  precaution  must  be  taken  to 
prevent  a  "re«pon»«  bias"  which  could  arise 
be<.au*«  It  may  be  easier  lo  contact 
participant*  who  were  employed  at 
lerminatjon  than  tho»e  who  were  not  and 
ber-auae  thoae  who  entered  employment  at 
termination  ar«  more  likely  to  be  employed  hI 
follow-up  Special  procedure*  have  been 
developed  by  which  SSA*  and  State*  can 
monitor  respon*«  bia*  If  your  response  rales 
for  those  who  were  and  were  not  employed 
at  termination  differ  by  more  than  5 
percentage  point*,  the  follow-up  entnes  for 
the  WAPR  mu*t  be  calculated  using  the 
■'Worksheet  for  Adiutting  Follow-up 
Performance  Measure*"  in  the  Follow-up 
Technic-al  A*(i*tance  Guide.  If  t/ie  msponse 
rate*  differ  by  5  percentage  points  or  lesB,  the 
fotlowin))  in*lruction*  for  completing  Line* 
30-34  may  be  used 


Line  30    Employment  Rate  at  Follow-up 

Enter  the  employment  rate  at  follow- 
up. 

Calculate  the  employment  rate  by 
dividing  the  total  number  of  respondents 
who  were  employed  (full-time  or  part- 
time)  during  the  13th  full  calendar  week 
after  termination  by  the  total  number  of 
respondents  (i.e.,  terminees  who 
completed  follow-up  interviews).  Then 
multiply  the  result  by  100.  This  entry 
should  be  reported  to  the  nearest  one 
decimal  (00.0). 

Line  31    Average  Hourly  Wage  at 

Follow-up 

Enter  the  average  hourly  wage  of 
those  employed  (full-time  or  part-time) 
at  follow-up. 

To  calculate  this  entry:  Sum  the 
hourly  wage  (and,  if  appropriate,  add 
tips,  overtime,  bonuses,  etc.)  of  each 
respondent  employed  at  follow-up. 
Divide  the  sum  of  hourly  wage  for  all 
respondents  employed  during  the  13th 
full  calendar  week  after  termination  by 
the  number  of  respondents  employed  at 
the  time  of  follow-up.  Respondents  not 
employed  at  follow-up  are  not  included 
in  this  average. 

Include  any  wages  bonuses,  tips, 
gratuities,  commissions  one/ overtime 
pay  earned. 

Line  32    Average  Number  of  Weeks 
Worked  in  Follow-up  Period 
Enter  the  average  numt}er  of  weeks 
worked  in  follow-up  period. 

To  calculate  the  average  number  of 
weeks  worked  (full-time  or  part-time), 
divide  the  sum  of  the  number  of  weeks 
worked  during  the  13  full  calendar 
weeks  after  termination  for  all 
respondents  who  worked,  by  the  total 
number  of  all  respondents,  whether  or 
not  they  worked  any  time  during  this  13- 
week  follow-up  period.  This  entry 
should  be  reported  to  the  nearest  one 
decimal  (00.0). 

Line  33    Sample  Size 

Enter  by  column  the  size  of  the  actual 
sample  selected  to  be  contacted  for 
follow-up. 

Note:  If  oversamplLng  was  used,  the  sample 
size  should  include  all  those  selected,  not  just 
the  required  minlmuin  sample  size.  Those 
deceased  or  severely  incapacitated  to  the 
point  of  beinj  unable  to  respond  at  follow-up 
may  be  excluded  from  the  sample  size. 

Line  34    Response  Rate 

Enter  the  overall  response  rate,  i.e., 
the  percentage  of  complete  surveys 
obtained. 

To  calculate  the  overall  response  rate, 
divide  the  number  of  terminees  with 
complete  follow-up  information  by  the 
total  number  of  terminees  included  in 
the  follow-up  sample  (Line  33)  and 


multiply  by  100.  This  entry  should  be 
reported  to  the  nearest  whole  percent. 

Note:  Complete  follow-up  information 
consists  of  substantive  answers  to  the 
required  follow-up  questions  and  may  not 
include  "don't  know",  "no  answer"  or  "don't 
remember". 

Section  TV — Retraining/Basic 
Readjustment  Services 

Section  IV  displays  information 
relevant  to  program  activities  funded 
under  EDWAA. 

Line  35    Received  Basic  Readjustment 
Services  ONLY 

Enter  the  total  number  of  terminees, 
regardless  of  type  of  termination,  who 
received  Basic  Readjustment  Services 
ONLY,  as  indicated  in  section  314(c)  of 
the  Act.  The  sum  of  Lines  35  and  36 
should  equal  Item  I.C.  NOTE: 
Individuals  who  receive  only  outreach 
and/or  intake  and  initial  assessment 
services  or  Rapid  Response  assistance 
are  not  participants/terminees. 
Line  36    Received  ANY  Retraining 

Activity 
Line  37    Less  than  26  Weeks 
Line  38    26  or  More  Weeks 

Enter  the  total  nimiber  of  terminees, 
regardless  of  type  of  termination,  who 
received  ANY  Retraining  activity 
included  in  section  314(d)  of  the  Act. 
Lines  37  and  38  are  sub-breakouts  of 
Line  36  and  should  be  used  to  distribute 
terminees  who  received  ANY  Retraining 
activity  by  actual  length  of  stay  in  all 
Retraining  activities,  whether  or  not 
such  Retraining  was  completed.  These 
terminees  may  or  may  not  have  received 
Basic  Readjustment  Services.  The  simi 
of  Lines  37  and  38  should  equal  Line  36. 

NotK  Terminees  who  have  received 
retraining  activity  funded  under  a 
cooperative  agreement  with:  (1)  Other  JTPA 
monies  (i.e.  3%,  8%,  Title  II  etc.)  or  (2)  other 
than  JTPA  funds  may  he  counted  in  Lines  36- 
41,  PROVIDED  SUCH  TRAINING  WAS  FOR 
THE  COMHJTION  OF  THE  INITIALLY 
DETERMINED  TRAINING  OBJECTIVE. 

Line  39    Completed  Classroom 
Training:  Basic  Education  or  Attained 
GED 
Line  40    Completed  On-the-job  Training 
Line  41     Completed  Other  Occupational 
Skills  Training 

Enter  the  total  number  of  terminees 
for  which  each  of  these  Retraining 
completion/attainment  classifications 
apply.  A  terminee  should  be  included  in 
all  appropriate  categories. 

Note:  Basic  Education  in  Line  39  includes 
remedial  reading,  writing,  mathematics  and/ 
or  English  for  non-English  speakers. 
Attainment  of  a  GED  or  a  high  school 
diploma  upon  completion  of  any  training  also 
should  be  included.  (A  terminee  may  be 


counted  only  once  in  this  line  item,  as 
appropriate.) 

Appendix  A — Follow-up  Guidelines 

To  ensure  consistent  data  collection 
and  as  accurate  information  as  possible. 
procedures  used  to  obtain  follow-up 
information  must  satisfy  the  following 
criteria: 

•  Participant  contact  should  be 
conducted  by  telephone  or  in  person 
Mail  questionnaires  may  be  used  in 
those  cases  where  an  individual  does 
not  have  a  telephone  or  cannot  be 
reached. 

•  Participant  contact  must  occur  as 
soon  as  possible  after  the  13th  full 
calendar  week  after  termination  but  no 
later  than  the  17th  calendar  week  after 
termination. 

•  Data  reported  are  to  reflect  the 
individual's  labor  force  status  and 
earnings  during  the  13th  full  calendar 
week  after  termination  and  the  number 
of  weeks  s/he  was  employed  throughout 
the  13-week  period  after  termination 

•  Interview  questions  developed  by 
DOL  (see  following  Exhibit)  must  be 
used  to  determine  the  follow-up 
information  reported  on  the  WAPR. 
Respondents  must  be  told  that 
responding  is  voluntary  and  that 
information  provided  by  them  will  be 
kept  confidential.  Other  questions  may 
be  included  in  the  interview.  Aftitudinal 
questions  may  precede  DOL  questions, 
but  questions  related  to  employment 
and  earnings  must  follow. 

•  Attempts  must  be  made  to  contact 
o// individuals  unless  terminee 
populations  are  large  enough  to  use 
sampling. 

•  At  least  six  attempts  may  need  lo 
be  made  to  contact  enough  individuals 
in  the  follow-up  group  to  obtain  the 
required  response  rate. 

•  For  each  SSA  and  for  Statewide 
and  National  Reserve  reports  (WAPR  I. 
minimum  response  rates  of  70%  are 
required  for  each  of  the  following  two 
groups  of  dislocated  workers:  those  who 
entered  employment  at  termination  and 
those  who  did  not  enter  employment  at 
termination.  The  response  rate  is 
calculated  as  the  number  of  terminees 
with  complete  follow-up  information 
divided  by  the  total  number  of  terminops 
included  in  the  group  eligible  for  follow- 
up. 

Exhibit — Minimum  Postprogram  Data 
Collection  Questions 

A.  1  want  to  ask  you  about  the  week 

starting  on  Sunday, ,  and  ending  on 

Saturday, ,  which  was  (last  week/ 

two/three/four  weeks  ago) 

1.  Did  you  do  any  work  for  pay  during 
that  week? 
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Yes  [Go  to  2) 

No  |Go  to  C) 


2   How  ninny  hi)ur«i  did  you  work  in 
I  hill  w««»k' 

HourH 
3.  How  (niich  did  you  kpI  paid  per 
hour  in  ihdl  wptrk  f 

Dollar*  p«r  hour 

4  How  mm  h  c^trH,  if  any.  did  you 
pum  in  thrt!  wfck  from  tip».  ovprtimp. 
honLi»t!»,  comnu.Huiona.  or  any  work  you 
did  (in  the  side,  hefore  deductions? 

Uollam 
K   Now  I  want  to  a»k  you  about  thp 
t>ntir«*  1,)  wffks  fmm  Sundriv  .  to 

Saturday 

5  Including  the  week  we  |usl  talked 
iitxiiil.  how  many  weeks  did  you  work  at 
all  for  pay  during  the  1 J  week  penod? 

Weeks  (Go  to  end) 

Alternative  Questions 

C.  If  snswfTfd    NO'   to  Question  1 

Now  I  want  lo  ask  you  about  the 
entire  IJ  weeks  fmm  Sunday  .  to 

Saturtlay 

rt  Did  you  do  any  work  for  pay  during 
that  1)  week  pcnott? 
Yes  |(..ii  to  :'| 

No  |(  .o  til  end] 

7.  How  many  wet-ks  did  you  do  any 
work  at  all  (or  pay  during  that  13  week 

ptTUxP 

!iTr>i::rf  Pff^u lotions  for  Follow  up 

F.ai.h  program  |SSA.  Governor  s 
Kt'stTve.  Secretary's  National  Reserve) 
in  F.DWAA  is  responsible  fur  condu(  tinjj 
a  follow  up  of  all  or  a  sample  of 
partuiparil.H  who  have  tfrnuiiated  from 
that  program 

I'he  "universe    of  ternimees  for  the 
follow  up  includes  all  participants  who 
tiTminaled  from  a  proxrani    Those 
partu  ipants  who  may  htive  been 
( (UK  urrent  partii  ipaiits  in  more  than  one 
iri'A  title/ KDWAA  proxram  will  be  in 
the  universe  for  each 

When  selecting  a  sample  fmm  the 
universe,  eat  h  tiile/proxram  will  be 
treated  separately,  so  that  an  individual 
who  had  been  a  (  oncurrenl  parti<:ipant 
misht  be  seletteii  in  one  sample  but  not 
another  This,  however,  does  not 
preclude  the  possibility  that  the 
participant  miKht  be  selected  in  more 
than  one  sample  In  the  event  that  a 
concurrenl  participant  has  been  selected 
in  more  ihan  one  sample   the  responses 
(  ollei  ted  from  a  single  interview  may  be 
shared  among  the  iJifferent  titles' 
programs  to  avoid  the  necessity  of 
multiple  interviews  with  the  same 
individual 

When  an  individual  who  has 
ternimated  from  one  title/program  and 
subsequently  becomes  a  participant  in 
another  program  |i  e  ,  nut  a  concurrent 


participant)  is  selected  in  the  sample  for 
both  titles/programi.  separate 
interviews  must  be  conducted  Further. 
if  an  individual  ii  selected  in  one  sample 
and  IS  a  participant  in  another  title/ 
program  at  the  time  of  the  interview, 
regular  follow  up  information  should  be 
determined  and  reconjed. 

Siimplinfi  Prrneduri'S 

Where  sampling  is  used  to  obtain 
participant  contact  information,  it  is 
necessary  to  have  a  system  which 
ensures  consistent  random  selection  of 
sample  participants  from  all  terminees 
in  the  group  reijuinng  follow-up 

•  No  participant  in  the  follow-up 
group  may  be  arbitranly  excluded  from 
the  sample 

•  F*rocedure8  used  to  select  the 
sample  must  conform  to  generally 
accepted  statistical  practice,  eg.,  a  fable 
of  random  numbers  or  other  random 
selection  techniques  must  be  used. 

•  1  he  sample  selected  for  contact 
must  meet  minimum  sample  size 
requirements  indu.ated  in  Table  1. 

Table  i  —Minimum  Sample  Sizes  for 
foclow-up 


NwntMT  0« 

tmrrrwrmm  n  to*ow 
up  ixxuiaoon 

MtrwtH^T, 

parcwuagM 

1  to  137    

1  W  »  1 4«...„ 

1  50  »  1 5»     .._       ... 

1R(-1  i/>  IM)           

A. 
137 
143 

149 
IS4 
1S« 
1«4 
175 
185 
194 
202 
217 
22« 
240 
250 
2S6 
282 
302 
326 

352 
304 
383 

100 
94 
92 

a9 

1  70  to   1  79 

1  «0  to  '  s» 

1  90  10  1 W         

?00  to  224 

?,>5  hi  749 

87 
85 
»4 

S2 
7« 

2V)  to  274 

2 '5  to  29»_ 

74 
71 

300  to  340 

i50  to  398         

4<X)  to  449           

67 
62 

57 

4'.0  to  409 _ 

550  to  5M            

800  to  749     _ 

750  to  990 

1  CX»  to  1  499     

1  500  to  1  999  .      .- 

53 
50 
44 
36 
30 
22 

2  DOO  to  2.999 
3000  to  4099 
5 'TOO  ex  mor«._ 

17 
12 
73 

The  use  of  sampling  will  depend  on 
whether  the  terminee  populatii^ns  are 
large  enough  to  provide  estimates  which 
meet  minimum  statistical  standards.  If 
the  numl>t;r  of  terminees  for  whom 
follow-up  IS  required  is  less  than  13A, 
sampling  cannot  be  used.  In  such  cases 
attempts  must  be  made  lo  contact  all  the 
appropriate  terminees. 

Minimum  Sample  Sizes  for  Follow  up 

To  determine  the  minimum  number  of 
terminees  to  be  included  in  the  follow- 
up  sample,  refer  to  Table  1  in  the 
following  instructions.  Find  the  row  in 


the  left-hand  column  that  containi  the 
planned  number  of  dislocated  worker 
terminees.  The  required  minimum 
sample  size  is  given  in  the  middle 
column  of  that  row.  The  last  column 
gives  sampling  percentages  that  will 
assure  that  the  minimum  sample  size  is 
obtained 

Correcting  for  Differences  in  Response 
Rates 

Different  response  rates  for  those 
terminees  who  entered  employment  at 
termination  and  those  who  did  not  are 
expected  to  bias  the  performance 
estimates  because  those  who  entered 
employment  at  termination  are  more 
likely  to  be  employed  at  follow-up.  It  is 
assumed  that  those  who  were  employed 
at  termination  are  easier  to  locate  than 
those  who  were  unemployed  because 
the  interviewer  has  more  contact 
souroet  (e.g.,  name  of  employer).  The 
resulting  response  bias  can  artificially 
inflate  performance  results  at  follow-up. 

To  account  for  this  problem,  separate 
resporu»e  rates  should  be  calculated  for 
those  who  were  employed  at 
termination  and  for  those  who  were  not. 

If  the  response  rates  of  those 
employed  at  termination  and  those  not 
employed  differ  by  more  than  5 
percentage  points,  then  the  "Worksheet 
for  Adjusting  Follow-up  Performance 
Measures  ■  in  the  Follow-up  Technical 
Assistance  Guide  must  be  used  to 
correct  the  follow-up  measures. 

Appendix  B — Definition  of  Terms 
Necessary  for  Completion  of  Reports 

Employment/Training  Services 

Assessment — services  are  designed  to 
initially  determine  each  participant's 
employability,  aptitudes,  abilities  and 
interests,  through  interviews,  testing  and 
counseling  to  achieve  the  applicant's 
employment  related  goals. 

Follow-up — IS  the  collection  of 
information  on  a  terminees  employment 
situation  at  a  specified  period  after 
termination  from  the  program. 

Intake — includes  the  screening  of  an 
applicant  for  eligibility  and:  (1)  A 
determination  of  whether  the  program 
can  benefit  the  individual:  (2)  an 
identification  of  the  employment  and 
training  activities  and  services  which 
would  be  appropriate  for  that  individual: 
(3)  a  determination  of  the  availability  of 
an  appropnate  employment  and  training 
activity;  (4)  a  decision  on  selection  for 
participation  and  (5)  the  dissemination 
of  information  on  the  program. 

Outreach — activity  involves  the 
collection,  publication  and 
dissemination  of  information  on 
program  services  directed  toward 


economically  disadvantaged  and  other 
individuals  eligible  to  receive  JTPA 
training  and  support  services. 

Education  Status 

Less  Than  High  School— An  adult  or 
youth;  (1)  Who  is  not  attending  school 
full-time  and  has  not  received  a  high 
school  diploma  or  a  GED  certificate;  or 
(2)  who  has  not  received  a  high  school 
diploma  or  GED  certificate  and  is 
enrolled  full-time  in  an  elementary, 
secondary  or  postsecondary-level 
vocational,  technical,  or  academic 
school  or  is  between  school  terms  and 
intends  to  return  to  school. 

High  School  Graduate  or  equivalent 
(No  Post-High  School}— An  adult  or 
youth  who  has  received  a  high  school 
diploma  or  GED  certificate,  but  who  has 
not  attended  any  postsecondary 
vocational,  technical,  or  academic 
school. 

Post  High  School  Attendee — An  adult 
or  youth  who  has  received  a  high  school 
diploma  or  GED  certificate  and  has 
attended  (or  is  attending)  any 
postsecondary-level  vocational, 
technical,  or  academic  school. 

College  Graduate — A  terminee  who 
has  received  a  degree  (usually  a  BA  or 
BS)  conferred  by  a  four-year  college, 
university  or  professional  school  or  an 
advanced  degree  from  one  of  these 
institutions. 

Family  Status 

Single  Head  of  Household— A  single, 
abandoned,  separated,  divorced  or 
widowed  individual  who  has 
responsibility  for  one  or  more  dependent 
children  under  age  18. 

Race/Ethnic  Group 

White  (not  hispanic) — A  person 
having  origins  in  any  of  the  original 
peoples  of  Europe,  North  Africa,  or  the 
Middle  East. 

Black  (not  hispanic) — A  person  having 
origins  in  any  of  the  black  racial  groups 
of  Africa. 

Hispanic — A  person  of  Mexican, 
Puerto  Rican,  Cuban,  Central  or  South 
American,  or  other  Spanish  culture  or 
origin  (including  Spain),  regardless  of 
race. 

Note:  Among  persons  from  Central  and 
South  American  countries,  only  those  who 
are  of  Spanish  ongin,  descent,  or  culture 
should  be  included  in  the  Hispanic  category 
Persons  from  Brazil,  Guiana,  and  Trinidad. 
for  example,  would  be  classified  according  to 
their  race,  and  would  not  necessanly  be 
included  in  the  Hispanic  category  Also,  the 
Portugese  should  be  excluded  from  the 
Hispanic  category  and  should  be  classified 
according  to  their  race. 

American  Indian  or  Alaskan  Native — 
A  person  having  origins  in  any  of  the 


original  peoples  of  North  America,  and 
who  maintains  cultural  identification 
through  tribal  affiliation  or  community 
recognition. 

Asian  or  Pacific  Islander — A  person 
having  origins  in  any  of  the  original 
peoples  of  the  Far  East,  Southeast  Asia, 
the  Indian  subcontinent  (e.g.,  India, 
Pakistan.  Bangladesh.  Sri  Lanka,  Nepal, 
Sikkim,  and  Bhutan),  or  the  Pacific 
Islands.  This  area  includes,  for  example, 
China.  Japan,  Korea,  the  Philippine 
Islands,  and  Samoa.  Hawaiian  natives 
are  to  be  recorded  as  Asian  or  Pacific 
Islanders. 

Other  Barriers  to  Employment 

Limited  English  language 
proficiency — ^Inability  of  an  applicant, 
whose  native  language  is  not  English,  to 
communicate  in  English,  resulting  in  a 
job  handicap. 

Handicapped  individual — Any 
individual  wdio  has  a  physical  or  mental 
disability  which  for  such  individual 
constitutes  or  results  in  a  substantial 
handicap  to  employment. 

Note:  This  definition  includes  disabled 
veterans  for  reporting  purposes. 

Reading  skills  below  7th  grade  level — 
An  adult  or  youth  assessed  as  having 
English  (except  in  Puerto  Rico)  reading 
skills  below  the  7th  grade  level  on  a 
generally  accepted  standardized  test. 

Note:  The  following  other  methods  of 
determination  may  be  used: 

•  A  school  record  of  reading  level 
determined  within  the  last  12  months. 

•  If  an  applicant  is  unable  to  read  and 
therefore  cannot  complete  a  self-application 
for  the  ITPA/EDWAA  program,  s/he  may  be 
considered  to  have  English  reading  skills 
below  the  7th-grade  level. 

•  Individuals  with  any  of  the  following 
may  be  considered  to  have  Ejiglish  reading 
skills  above  the  7th-grade  level: 

— A  GED  certificate  received  within  the 
last  year. 

— A  degree  (usually  a  BA  or  BS)  conferred 
by  a  4-year  college,  university  or  professional 
school. 

If  there  is  any  question  regarding 
reading  ability,  a  standardized  test 
should  be  administered. 

Benefits  Status 

Unemployment  compensation 
claimant — Any  individual  who  has  filed 
a  claim  and  has  been  determined 
monetarily  eligible  for  benefit  payments 
under  one  or  more  State  or  Federal 
unemployment  compensation  programs, 
and  who  has  not  exhausted  benefit 
rights  or  whose  benefit  year  has  not 
ended. 

Labor  Force  Status 

Unemployed:  15  or  More  weeks  of 
Prior  26  weeks — An  individual  who  is 


unemployed  at  the  time  of  eb'Bibility 
determination  and  has  been  unemployed 
for  any  15  or  more  of  the  26  weeks 
immediately  prior  to  such  determination, 
has  made  specific  efforts  to  find  a  job 
throughout  the  penod  of  unemployment, 
and  is  not  classified  as  "Not  in  Labor 
Force". 

Veteran  Status 

Veteran — An  individual  who  5er\'ed 
in  the  active  military,  naval,  or  air 
service  (of  the  U.S.).  and  who  was 
discharged  or  released  therefore  under 
conditions  other  than  dishonorable. 

Note:  The  term  "active"  means  full-time 
duty  in  the  Armed  Forces,  other  than  duty  for 
training  in  the  reserves  or  National  Guard. 
Any  period  of  duty  for  training  m  the 
reserves  or  National  Guard,  including 
authonzed  travel  during  which  an  individual 
was  disabled  from  a  disease  or  injury 
incurred  or  aggravated  m  the  line  of  duty,  is 
considered  "active  "  duty 

Vietnam-Era  Veteran — A  veteran,  any 
part  of  whose  active  military,  naval,  or 
air  service  occurred  between  August  5. 
1964  and  May  7. 1975 

Program  Costs 

Accrued  expenditures — The  allowable 
charges  incurred  during  the  program 
year  to  date  requiring  provision  of  funds 
for:  (1)  goods  and  other  tangible 
property  received:  and  (2)  costs  of 
services  performed  by  employees, 
contractors,  subrecipients.  and  other 
payees. 

Note:  These  charges  do  not  include 
"resources  on  order",  i.e    amounts  for 
contracts,  purchase  orders  and  other 
obligations  for  which  goods  and/or  services 
have  not  been  received. 

Retraining  Actjvity 

Basic  Education — Includes  remedial 
reading,  writing,  mathematics  and/or 
English  for  non-English  speakers. 

Occupational  Skills  Training — 
Includes  vocational  education  which  is 
designed  to  provide  individuals  with  the 
technical  skills  and  information  required 
to  perform  a  specific  job  or  group  of 
jobs.  For  reporting  purposes  excludes 
On-the-job  Training. 

On-The-Job  Training — Is  training  in 
the  public  or  private  sector  given  to  an 
individual,  who  has  been  hired  first  by 
the  employer,  while  s/he  is  engaged  in 
productive  work  which  provides 
knowledge  or  skills  essential  to  the  full 
and  adequate  performance  of  the  job. 

Worker  Adjustment  Program  Quarterly 
Financial  Report  (ETA  9020) 

1.  Purpose 

The  Worker  Adjustment  FVogram 
Quarterly  Financial  Report  (WQFR)  for 
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ihf  l-jonimiu   DislorMtiun  und  Workfr 
Adiustrrw'n!  Assisiani  t*  |K1)W  AAj 
pn)v!rnm  ilinplcivi  (  unuilaluf  (lain  on 
funi!  rtVHilrtl)ility  Hnd  n(  (  nirii 
I'xpfnditiin's.  HS  well  nt  total 
partii  ipantH,  totai  tcrnimationH.  niiticfis 
ri'(,eivf<i  uiulcr  the  Worker  Adiustmcn! 
arui  KctrHininx  N()!ifi(-H!u)n  (WARN) 
Art    unci  initial  on  ftitc  rapul  response 
visits  on  a  (jiiar1t»rly  baHi.s    rhcs**  data 
will  !)»•  us»"d  to  dftcrmine  levels  of 
program  service  and  expetiditures  for 
State   suliHtatH  and  National  Keser\f- 
p^o^rams   Sflecled  inforniation  will  he 
">W*'K«'ft'  '"  prtivnie  quantitative 
pri)xratn  aiH.omplishnients  on  a  Slate 
and  national  basis   Reallotment  of 
formula  funds,  pursuant  to  S«;ction  303 
of  F.UW.XA.  and  annual  reronciliation  of 
formula  and  Nation, il  Reserve  grants 
will  be  based  on  these  expenditure 
reports 

Z  (.eneral  Instnic. turns 

A  siriKlf  WgP'K  for  all  RDWAA 

pmi^ranis  m  the  State  will  be  sul)mitteti 


fiy  the  Ckivi'mnr  each  quaiier  Rntnes 
arc  to  b«  ctimniativf  for  the  pntjjram 
year  to  date  Each  ivporl  pencxl  begins 
on  the  stai^  date  of  the  piDgram  year,  as 
slated  in  S^-ction  Ifll  of  the  |ob  Traininj? 
1'arlnen.hip  Act  REF^ORTS  ARE  DUE  IN 
niH  NATIONAL  OFT1CE  NO  IJ\TER 
THAN  FORTY  FIVE  |45)  DAYS  AFTFJ^ 
THE  FJSiD  OF  EACH  F^ROCRAM 
QUARTER  (i  e  ,  sutimitted  no  later  than 
11/15.  2/15.  5/15.  and  8/15. 

Two  copies  of  each  WQFR  ai^  to  be 
provided  to  U  S  Department  of  I^bor. 
CTA,  ATTN   TSVR— Room  S-5306.  200 
Conslitution  Avenue  NW  .  Washington. 
DC.  20210 

At  the  same  time,  an  additional  copy 
of  each  WQF'R  is  to  be  provided  to  the 
appropriate  Regional  Administrator  for 
Employment  and  Training  in  the  DOL 
Regional  Office  that  includes  the  State 
in  which  the  yYVfK  recipient  is  located. 

Recipients  may  determine  whether  the 
reporl  is  submitted  on  this  form  or  as  a 
computer  pnntout.  with  data  arrayed  as 
indicated  in  this  format,  including 


identification  and  signature  blocks.  If 
revisions  are  made  to  the  fourth  quarter 
WQFR  data  after  the  reporting  deadline, 
revised  copies  of  the  WQFR  should  be 
submitted  to  DOL  as  soon  as  possible 
according  to  the  required  reporting 
procedures  Revisions  to  WQFR  data 
during  the  program  year  should  be 
shown  on  subsequent  reports;  revised 
copies  of  first  second,  or  third  quarter 
reports  need  not  be  submitted. 

Note;  The  current  [TPA  Semiannual  Status 
Reporl  (ISSR.  ETA  9009)  i*  to  continue  to  be 
u»ed  for  Title  III  Formula  and  National 
Reserve  fund»  allotted  to  Statei  for  Program 
Year»  (PYi)  1986  and  earlier  that  are 
expended  under  regulations  published  m  the 
Fwleral  RegistOT  on  February  12.  1986.  The 
WQFR  is  to  be  used  beginning  July  1, 1989, 
for  all  funds  expended  under  the  EDWAA 
provisions.  Including  any  unexpended  Title 
111  Formula  hinds  allotted  for  PY  1987  and  PY 
1968  that  are  used  for  EDWAA. 

3.  Facsimile  of  Form 
See  the  following  page. 
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UORK€fl    AOJUST>«liiT   PRO&SAM 
.^arterly   financial    Report    (WOfR) 


State  Name  and  AOcjrcss 
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A.    Total 
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I    B .    ><  a  t  :  yr,z 
i  Bese-ve 


I lotment 


iOT  Tear  funas 


4.  I  ^Lft<cls  unexper»dcd   from  Year-  Before  Prior   Year  | 

5.  I       AJ^al    Accrued  Cxperidi  tures 
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6.  10^  Current  Ye«r  Allotment 


U|eXXX^^ff  XXXSCXXKXXXXKXXXXXSXXXSS 

^P^  Current  Ye«r  Allotment 


Prior   Year  Allotment 

Allotment   for  Year  Before  Prior  Year 


A.    Goverrror'sl    B.    Subst 
Reserve  Crant< 


itate     ^^S  kat  ^0^1     | 
-  -   _'>tees     1^^  Reserve       j 

SECTION   II:  PBOWAN  FUNOS  AVAlLABL€/EXf>EN01TU«£S  \^  \ 
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Total   Federal    Funds  Aye  i  I  able  |  [        ^^  j   WWWVWWW  v 
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I  10.  I    Tot«t  Accrued  Expen*tor*t  |       ^^  |  j  \\\\\\\\\\\\\  x 

11.  I         R*pid  a««pon»«  I   ^_  ^^1  \\\\\\\\\\\\\|  I 


I  12- 
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Basic  Readjustment 
Retraining 


^ 


1  -. 

1                  HeedE-lclated  Payments  t  Supportive^ 

jivicls         I 

1 

i 

1 

1    15. 

1                   Acini  ni  St  rat  ion                              C  A 

1 

1 

1 

1 
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1            SECTION    III:        PROGRAM  ACTIVITY          %^                                                                                                                                           ' 

I    16. 

I          Total   Participants 

1 

1 
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1    17. 

1          Total   Terminations 
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1 

1    13. 

1          WARN  liotices  Received 

1 

1    NWWWWWWW 

» \  \ 

>\N\\\\\\\\ 

1    19. 

1          Initial   On-site  Sapid  Responses 
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i  wwwwww 

,\\^ 

vW 

\\\\\\\\\\\ 

REMARKS 


d.       Signature  and  Title 
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4  Instnirttons  for  Complptin;?  the 
Worker  .Ailjustrnt-nt  Proxram  Quarterly 
Km.intial  Report  (WgF'K) 

rt  Stiitt'  nanif  and  iiihin-ss  Fjilcr  the 
iidme  and  address  of  the  recipient 

b  Govpnior  HtiTftcn  Aiirt^rmtfiU 
number  Knter  the  recipient  s  Governor/ 
Secretary  Aareement  niimher.  at 
HSSiKtied  h\  KrA  in  a  separate  issuance 

c  RfftiTl  pfrnxi  Knier  in  I'rum    the 
tiesjinmn«  date  of  the  ilesiKnaled  H"'''^ 
(iroxram  year,  and  enter  m   "Id"  the 
endinx  date  of  the  report  penod.  as 
BjMT.ified  atM)ve 

d.  Sifiiuitiirr  and  liiir  (<it  bottom  of 
paxe)  The  authorized  official  of  the 
Ciovernor  si«iis  here  iind  enters  h;s  or 
her  title 

e  Date  sifini'il  Knter  the  dale  the 
report  was  signed  by  the  uuthonzed 
official. 

f  Trivphonf  no.  Enter  the  area  code 
and  telephone  number  of  the  authorized 
official. 

Spor.ial  No(«   All  rtvuilaliility  «nd 
(■x[><-miiliirHii  piilnrs  un  lh»'  W(JH<  will  be 
mrtile  lu  the  rwHrvdl  dollur   Nesallvc  ftilrie* 
are  mil  arc  eptrthle   Kxiieniiiliirei  rf  ported  on 
the  WQHt  will  Iw  compilcti  on  an  menial 
bdnis  .Accrued  expenditure  informtillon  is  to 
be  completed  cumulatively  for  the  end  of 
each  pfi>nr«m  qu.irter  from  the  b«^K<nninK  "f 
the  pronram  y»iar  If  the  recipient  ■  m  counting 
ntonU  srp  not  normiilly  mamlained  on  an 
accrual  b.iii*   the  ai  trual  mformalion  should 
t)e  developed  thnnmh  an  analysm  of  the 
records  on  hand  or  on  the  liusis  uf  best 
estimates 

Section  l—Fonr,u!a  Ami  Xational 
fiesen-r  Funds 

This  section  provides  a  breakout  of 
availability  and  expenditures  of  all 
funds  allotted  by  formula  and  all 
National  Reserve  funds,  according  tu  the 
proRTam  year  in  which  the  funds  ware 
made  available  to  the  State  Fjitne«  are 
to  be  made  under  the  appropnate 
column  heading  as  follows: 

A.  Total  Formula 

All  entries  in  this  column  refer  to 
funds  made  available  to  the  State  under 
the  F'.nWAA  allotment  formula, 
Including  (1)  funds  allotted  for  this 
program  year  pursuant  to  section 
3<)2(al(l|:  (2)  unexpended  fortnula- 
allotted  funds  earned  over  from  earlier 
program  years  that  were  availalile  (m 
|uly  1  (including  Title  111  funds  allotted 
by  formula  fur  I'Y  I^h:"  and  PY  IWH  that 
ar»>  being  made  available  for  F.DW.'\A|. 
and  I  i)  any  reallotment  that  int  n-tisi-il 


or  decreased  the  amount  of  Formula 
funds  available  for  expenditure  through 
the  end  of  the  reporting  period  pursuant 
to  Section  3(k3. 
B  National  Reserve 

All  entnei  in  this  column  refer  to 
F:I)WAA  funds  made  available  to  the 
State  under  National  Reserve  grants 
Title  111  National  Reserve  funds  for 
IVugram  Year  1988  and  earlier  will  not 
be  shown  on  this  report 

Line  1     Tolul  availability  Fjiter  the 
total  Federal  funds  available  for  this 
program  year  This  includes  all  current 
year  allotments,  plus  all  unexpended 
funds  from  the  prior  year  and  the  year 
before  the  pnor  year  which  were 
avail. ible  for  expenditure  under 
F.DW  AA  on  |uly  1  Line  1  is  the  sum  of 
Lines  2  .  3  .  and  4 

Kdit  Check  The  entry  on  Line  29  on 
the  WAPR  for  the  Secretary's  National 
Reserve  ('.rants  to  the  State  should 
equal  the  entry  for  Column  B..  Ijne  1  on 
the  WQh'R  for  the  same  recipient  that 
wu  hides  the  final  quarter  of  the  same 
program  year 

Unc  2     Current  year  allutnient.  Enter 
the  total  funds  allotted  for  this  program 
year  Any  reallotment  or  National 
Reserve  grant  that  affects  the  amount  of 
funds  avaihible  will  be  included  in  the 
quarter  during  which  the  change 
occurred  and  in  all  later  quarters. 

Line  3     Unexpended  prior  year  funds. 
F.nter  the  total  unexpended  funds,  if  any, 
from  last  year's  allotments  (including 
reallntted  funds,  if  any)  that  were 
available  for  expenditure  in  the  current 
program  year.  This  amount  should  agree 
with  the  report  submitted  for  the  final 
quarter  of  the  pnor  year  Any  revision  in 
this  amount  must  be  accompanied  or 
preceded  by  a  revised  report  for  prior 
year(s).  or  an  explanation  in  the 
•Remarks"  section  of  the  report.  In  PY 
mw,  only  unexpended  PY  1988  Formula 
funds  made  available  for  KDWAA  will 
be  reported  on  this  line. 

Line  4     Funds  unexpended  from  year 
before  prior  year  Enter  the  total 
unexpended  funds,  if  any.  from  the 
allotments  {including  any  reallotted 
funds)  for  the  year  before  last  year  (i.e.. 
2  years  before  this  program  year)  that 
were  available  for  expenditure  in  the 
current  program  year  Any  revision  in 
this  amount  must  be  accompanied  or 
preceded  by  a  revised  report  for  prior 
yearts).  or  an  explanation  in  the 
Remarks'  section  of  the  report  In  PY 
1989.  only  unexpended  PY  1987  Formula 
funds  made  available  for  EDWAA  will 
lie  reported  on  this  line  In  PY  1990,  only 


unexpended  PY  1988  Formula  funds 
made  available  for  EDWAA  will  be 
reported  on  this  line. 

Line  5     Total  accrued  expenditures. 
Enter  the  total  accrued  expenditures  for 
FJDWAA  programs  during  the  reporting 
penod  Line  5.  is  the  sum  of  Lines  6..  7.. 
and  8. 

'Accrued  Expenditures  '  are  the 
allowable  charges  incurred  during  the 
program  year  to  date  requiring  provision 
of  funds  for  (1)  Goods  and  other 
tangible  property  received;  and  (2)  costs 
of  services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees  These  charges  do  not  include 
"resources  on  order"  (i.e..  amounts  for 
contracts,  purchase  orders  and  other 
obligations  for  which  the  goods  and/or 
serv  ices  have  not  yet  been  received). 
Edit  Check:  The  entry  on  Line  27  on 
the  WAPR  for  the  Secretary's  National 
Reserve  Grants  to  the  State  should 
equal  the  entry  for  Column  B..  Line  5  on 
the  WQF'R  for  the  same  recipient  that 
includes  the  final  quarter  of  the  same 
program  year. 

Line  6    Current  Year  Alhtment. 
Line  7    Prior  Year  Allotment. 
Ijne  8    Allotment  for  Year  Before 
Prior  Year.  Expenditures  are  to  be 
distnbuted  according  to  the  year  in 
which  the  funds,  against  which  the 
expenditures  are  applied,  were  made 
available  to  the  State.  If  the  recipients 
accounting  system  for  Formula  funds  is 
maintained  on  a  First-in.  First-out  (FIFO) 
basis,  expenditures  will  be  reported 
against  the  "oldest"  available  funds 
until  all  of  those  funds  have  been 
exhausted  before  expenditures  are 
reported  against  the  current  year 
allotment. 

Section  II — Program  Funds  A  vailable/ 
Expenditures 

This  section  provides  a  summary  of 
the  total  Federal  funds  available  and 
expenditures  in  programs  supported 
with  formula-allotted  funds  at  the  State 
and  Substale  levels  and  in  National 
Reserve  funded  programs  through  the 
end  of  the  reporting  period.  Entries  are 
to  be  made  under  the  appropriate 
column  heading  as  follows: 

A.  Governors  Reserve 

All  entnes  in  this  column  refer  to 
activities  and  services  administered  by 
the  Governor  with  funds  available  under 
section  302(c)(1)  of  the  Act. 


B.  Substate  Grantees 

All  entries  in  this  column  refer  to 
activities  and  services  administered  by 
the  Substate  grantees  with  funds 
available  under  section  302(d)  as  well  as 
sections  302|c)(l){E)  and  302(c)(2)  of  the 
Act. 

C.  National  Reserve 

All  entries  in  this  column  refer  to 
activities  and  services  administered 
with  funds  available  under  section 
302(a)(2)  of  the  Act. 

Line  9    Total  Federal  funds  a  vailable. 
Enter  the  total  Federal  funds  available 
for  expenditure  during  the  current 
program  year.  This  includes  the  current 
year  Formula  allotment,  reallotted 
Formula  funds,  and  Formula  funds 
reallocated  within  the  State  that  are 
available  for  expenditure  during  the 
current  year.  National  Reserve 
availability  is  shown  in  column  B..  Line 
1.  Funds  reserved  by  the  Governor  for 
allocation  to  Substate  grantees  in  need 
under  section  302(c)(2)  of  the  Act  will  be 
included  in  Column  B.  on  this  line  only 
after  they  have  been  allocated  to  the 
Substate  grantee(s).  For  the  reports  for 
the  third  and  fourth  quarters,  the  sum  of 
the  entries  in  Column  A.  and  B.  on  this 
line  should  equal  the  entry  in  Column 
A..  Line  1. 

Edit  Check:  The  sum  of  the  entries  for 
Line  29.  Total  Available  Federal  Funds 
on  the  WAPR  (i.e..  total  for  the  State's 
Substate  areas  under  EDWAA)  should 
equal  the  entry  for  Column  B.,  Line  9. 
Total  Federal  Funds  Available  (Substate 
Grantees)  on  the  WQFR  for  the  same 
recipient  that  includes  the  final  quarter 
of  the  same  program  year. 

The  entry  on  Line  29  on  the  WAPR  for 
the  Governor's  Reserve  activity  should 
equal  the  entry  for  Column  A..  Line  9  on 
the  WQFR  for  the  same  recipient  that 
includes  the  final  quarter  of  the  same 
program  year. 

Line  10     Total  accrued  expenditures. 
Enter  the  total  actual  accrued 
expenditures  during  the  report  period, 
without  regard  to  the  year  the  funds 
were  allotted  to  the  State  or  allocated  to 
State  or  Substate  grantees.  Include,  as 
appropriate,  accrued  expenditures 
against  JTPA  Title  III  Formula  funds 
allotted  for  PY  1987  and  PY  1988  which 
were  used  for  EDWAA,  if  any.  The  sum 
of  the  entries  in  Columns  A.  and  B.  on 
Line  10  should  be  equal  to  the  entry  in 
Column  A.,  Line  5.  National  Reserve 
total  expenditures  is  shown  in  Column 
B.,  Line  5. 

Edit  Check:  The  sum  of  the  entries  for 
Line  27,  Total  Program  Costs  on  the 
WAPR  (i.e.,  total  for  the  State's  Substate 
areas  under  EDWAA)  should  equal  the 
entry  for  Column  B.,  Line  10,  Total 


Accrued  Expenditures  (Substate 
Grantees]  on  the  WQFR  for  the  same 
recipient  that  includes  the  final  quarter 
of  the  same  program  year. 

The  entry  on  Line  27  on  the  WAPR  for 
the  Governor's  Reserve  activity  should 
equal  the  entry  for  Column  A.,  Line  10 
on  the  WQFR  for  the  same  recipient  that 
includes  the  final  quarter  of  the  same 
program  year. 

Line  11    Rapid  response.  Enter  the 
accrued  expenditures  allocable  to  the 
Rapid  Response  service  cost  category, 
as  appropriate.  This  line  is  a  sub- 
breakout  of  Line  10. 

Line  12    Basic  Read/ustmenL  Enter 
the  accrued  expenditures  allocable  to 
the  Basic  Readjustment  services  cost 
category.  This  line  is  a  sub-breakout  of 
Line  10,  and  does  not  include  amounts 
for  supportive  services  reported  on  Line 
14. 

Line  13    Retraining.  Enter  the 
accrued  expenditures  allocable  to  the 
Retraining  services  cost  category.  This 
line  is  a  sub-breakout  of  Line  10. 

Line  14    Needs-related  payments  and 
supportive  services.  Enter  the  accrued 
expenditures  allocable  to  the  Needs- 
Related  Payments  and  Supportive 
Services  cost  category.  This  line  is  a 
sub-breakout  of  Line  10. 

Line  15    Administration.  Enter  the 
accrued  expenditures  allocable  to  the 
Administration  cost  category.  This  line 
is  a  sub-breakout  of  Line  10. 

Section  Ill^Program  Activity 

Line  16     Total  participants.  Enter  by 
column  the  total  number  of  participants 
who  are  or  were  receiving  employment, 
training  or  services  (except  post- 
termination  services)  through  the  end  of 
the  reporting  period,  including  both 
those  on  board  at  the  beginning  of  the 
designated  program  year  and  those  who 
have  entered  during  the  program  year. 

"Participant"  means  any  individual 
who  has:  (1)  Been  determined  eligible 
for  participation  upon  intake;  and  (2) 
started  receiving  employment,  training, 
or  services  (except  post-termination 
services)  funded  under  the  Act, 
following  intake.  Individuals  who 
receive  only  outreach  and/or  intake  and 
initial  assessment  services  or 
postprogram  follow-up  are  excluded. 

Note:  Also  exclude  individuals  who  receive 
only  Rapid  Responss  Assistance  and 
information,  per  Section  314(b).  provided  by 
the  State's  Dislocated  Worker  Unit. 

If  individuals  receive  concurrent 
employment,  training  and/or  services 
under  more  than  one  title/program,  they 
are  to  be  considered  participants  in  both 
titles/programs  for  purposes  of 
recording  actual  number  of  weeks 
participated,  dollars  expended,  and 


other  pertinent  data.  Individuals  who 
initially  participate  in  EDWAA  funded 
activity  and  subsequently  participate  in 
any  other  EDWAA  (on  non-EDWAA) 
funded  activity,  FOR  THE 
COMPLETION  OF  THE  INITL\LLY 
DETERMINED  TRAINING  OBJECTIVE, 
may  be  considered  to  be  concurrent 
participants  in  each  program. 

Line  17     Total  terminations  Enter  by 
column  the  total  number  of  participants 
who  terminated  (as  defined  below)  from 
the  program  during  the  reporting  penod. 
Include  all  participants  who  received  no 
Basic  Readjustment  Services  (except 
supportive  services  and/or  counseling) 
or  Retraining  for  90  days. 

'Termination"  means  the  separation 
of  a  participant  from  the  program  who  is 
no  longer  receiving  Basic  Readjustment 
Services  or  Retraining  under  EDWAA. 
Individuals  may  be  considered 
participants  for  up  to  90  days  after  last 
receipt  of  Basic  Readjustment  Services 
or  Retraining,  during  which  time  they 
may  continue  to  receive  supportive 
services,  as  provided  for  in  section 
314(c)(15),  and  defined  in  section  4{24)  of 
the  Act. 

Terminees  may  continue  to  receive 
counseling  necessary  to  assist  in  the 
retention  of  employment  for  not  more 
than  6  months  following  last  receipt  of 
Basic  Readjustment  Services  or 
Retraining. 

Participants  who  have  transferred 
from  one  title  to  another,  or  between 
programs  of  the  same  title,  should  be 
recorded  as  terminations  from  the  title 
or  program  of  initial  participation  and 
included  as  participants  in  the  title  or 
program  into  which  they  have 
transferred.  If  they  are  concurrent 
participants  in  more  than  one  title  or 
program,  the  type  of  termination 
determined  for  the  final  program  should 
be  recorded  for  all  programs  for  these 
participants. 

Edit  Check:  The  sum  of  the  entries  for 
all  Substate  areas  in  a  State  in  Item  l.B. 
(Column  B.),  Total  Participants,  and  in 
Item  I.e.  (Column  B).  Total 
Terminations  of  the  WAPR  should  equal 
the  entries  for  Substale  Grantees  in 
Column  B..  Lines  16  and  17.  respectively, 
of  the  WQFR  for  the  final  quarter  of  the 
same  program  year  for  the  same 
recipient. 

The  entries  in  Item  LB.  (Column  B  ) 
and  in  Item  I.C.  (Column  B.)  of  the 
Governor's  Statewide  WAPR  should 
equal  the  entries  for  Governor's  Reser\e 
in  Column  A.,  Lines  16  and  17. 
respectively,  of  the  WQFR  for  the  final 
quarter  of  the  same  program  year  for  the 
same  recipient. 

The  entries  in  Item  I.B.  (Column  B.) 
and  in  Item  I.C  (Column  B.)  of  the 
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S^(  rt-lHr\  •  National  Reserve  WAPK 
ihould  ♦»qu«l  thf  cntn»'«  for  National 
KeatTVf?  in  Column  CI,  Un^s  1»^  and  17 
r(H[>«^:iively,  of  ihf  WQH*  for  the  fiiwil 
Huartcr  of  the  sanu*  proRrnm  year  for  the 
H,im*'  recipient. 

l.ine  18      WAR.\  notict^  rfit'ivfii 
Kntf  r  the  numt>«T  of  notices  received 
undtT  Ihe  Worker  Adjustnienl  and 
Retruinmn  Notificiition  (WARN!  AlI  by 
the  Sidte  Uislocuted  Worker  I'nit  from 
!he  iH'ginning  of  the  proxrani  year 
fhruuKh  the  end  of  the  reporting  [>eni«i 


Line  19     Initial  on-site  rapid 
rfsfwnset  Enter  the  number  of  worker 
dislocation  events  reeponded  to  by 
representatives  of  the  Slate's  Uisiocafed 
Worker  Unit  Responses  include  oo-site 
(  ontact  with  employer  and/or  employee 
rt'presentativei.  preferably  within  AS 
houm  after  bet  oming  aware  of  a  current 
or  prelected  plant  closure  or  substantial 
laV'ff  T^e  purpose  of  such  contacts  are 
to  1 )  provide  information  on  and 
fat  dilate  access  to  available  public 
programs  and  services,  and  2)  provide 


emergency  assistance  adapted  lo  the 
particular  closure  or  layoff.  On-site 
rapid  responses  may  be  the  considered 
result  of  WARN  notices  received,  or  of 
other  mformation  available  to  the  State 
Dislocated  Worker  Unit.  Therefore,  the 
entnes  on  Une  18  and  Line  19  may  be 
different 
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OePARTMEMT  Of  AGRICULTURE 

Food  8«f«ty  and  Inspection  Service 

•  CFR  Part*  317  and  Ml 

|Oocii*(No.«7-02«P) 

Net  Weight  LabeNng  of  Meat  and 
Poultry  Products 

AOSNCY:  Food  Safety  and  Inspection 

Service.  USDA. 

ACnOfC  Proposed  rule  and  withdrawal 


■note 


;  This  proposal,  if  adopted, 
would  amend  the  Federal  meat  and 
poultry  products  inspection  regulations 
to  provide  uniform  net  weight  labeling 
requirements  including  reasonable 
variations  for  label  statements  of  net 
weight  contents  of  containers  of  meat 
and  poultry  products.  The  proposal 
incorporates  by  reference  the  National 
Bureau  of  Standards  (NBS|  Handbook 
No.  133.  Third  Fxiition.  IBfttt.  for 
compliance  testing  of  net  weight 
contents  statements  on  packaged  meat 
and  poultry  prtiducts.  The  proposal  also 
incorporates  by  reference  the  NBS 
Handbook  No  44,  1968  Edition,  on 
specifications,  tolerances  and  other 
technical  requirements  for  commercial 
weighing  and  measuring  devices  In 
Federal  establishments  The  proposal  is 
drafted  to  establish  ohjectivB.  numerical 
variations  from  the  labeled  net  weight 
which  are  to  be  determined  by 
prescribed  procedures  adopted  by  way 
of  incorporation  by  reference  of  the  NBS 
Handbook  133.  Third  Edition.  IMa  Tba 
proposal  IS  designed  to  enhance  the 
ability  of  Federal.  State  and  local 
agencies  to  eoforca  the  Induitry-wide 
use  of  sinct  net  weight  standards  at  the 
packing,  warehouse,  and  retail  level  and 
would  establish  greater  unifonnity  with 
regulaUons  for  net  weight  compliance 
used  by  the  Food  and  Drug 
Adminiatration  for  other  type*  of  food*. 
Finally,  this  proposed  change  withdraws 
the  1980  proposed  rule  on  Net  Weight 
Lat^eling 

DATC  Comments  must  be  received  on  or 
beforti  May  5.  1989 

AOOMSSS:  Written  requests  should  be 
addressed  to  Ms  Linda  Carey.  FSIS 
Hearing  Clerk.  Room  3171,  South 
Building.  Food  Safety  and  Inspection 
Service,  US.  Department  of  Agriculture. 
Washington.  DC  20250  (See  also 
■comments"  under  Supplementary 
Information) 

roe  FoimMB  issroeauTXJs*  cosrrAcr 
Mr  Bill  F  Dennis.  Director.  Prt)ces8ed 
Products  Inspection  Division.  Technical 
Service*.  Food  Safety  and  Inspection 
Service.  U  S.  Department  of  Agriculture. 
Washington.  DC  20250.  (202)  447-3840 


•ueeLSMorTAirr  I 
Executive  Orrfar  Uan 

USDA  has  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
under  Executive  Order  122»1.  Thia 
proposed  rule  would  not  result  in  an 
annual  effect  on  the  economy  of  HOO 
million  or  more,  a  major  increase  In 
costs  or  pnces  for  consumers,  individual 
Industnes,  Federal,  State,  or  local 
government  agencies  or  geographical 
regions,  or  have  significant  adverse 
effects  on  competition,  employmeat 
investment,  productivity,  innovatma.  or 
on  the  ability  of  United  States-baaed 
enterprises  to  compete  with  forei^i- 
based  enterprises  in  domestic  or  export 
markets.  The  proposed  rule  would 
standardize  weights  and  meaaures 
practices  for  the  Federal  Govemnient 
and  State  and  local  governments  fcr 
federally  inspected  meat  and  poultry 
products. 

The  proposed  rule  would  not  create  a 
significant  economic  or  administretive 
burden  upon  these  regulatory  agencies 
or  upon  the  industry  The  proposed 
change  only  standardiies  already 
similar  Federal,  State  and  local 
government  net  weight  complianoe 
procedures.  Federal,  State  and  local 
weights  and  measures  officials  would  be 
spending  the  same  amount  of  time 
conductmg  their  compliance  activities 
as  before 

Moreover,  the  changes  would  not  alter 
the  prices  or  practices  of  the  meal  and 
poultry  industry  Industry  will  not  need 
to  spend  much,  if  any.  additional  tlma  or 
money  to  adjust  to  these  procedure*.  La 
fact,  they  may  save  time  and  money 
becauae  they  only  have  one  set  of  rules 
to  follow  Instead  of  possibly  several 
different  ones  One  additional 
re<]uirement  1*  having  their  weighing 
devices  tested  and  certified  annually. 
Thi*  only  makes  explicit  a  common 
practice  of  most  firms  Many  State  and 
local  governments  already  annually  test 
and  certify  weighing  devices  in  the 
Federal  establishments  for  free.  In  some 
cases,  weighing  devices  which  do  not 
meet  NBS  Handbook  44  specificabona 
would  need  to  be  replaced.  The  total 
replacement  costs  of  these  weighing 
devices  would  bo  less  than  one  million 
dollars 

Effect  on  Small  Entltiea 

The  Administrator.  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a* 
defined  by  the  Regulatory  Flexibility 
Act,  Pub  L  96-354  (5  U  S  C  601).  The 
changes  will  not  alter  the  prices  or 
practices  of  the  meat  and  poultry 


induatry.  Small  firms  will  not  be  at  a 
competitive  disadvantage  because  the 
changes,  as  noted  above,  standardize 
weights  and  measures  practices.  Small 
Hnna.  like  large  firms,  may  benefit  by 
reducing  the  amount  of  time  and  effort 
they  apend  on  adjusting  their  weights 
and  measurement  practices  to  suit 
different  jurisdictions. 

Psparwoek  Reducbon  Act 

The  proposed  rule  does  not 
appreciably  increase  the  burden  of 
recordkeeping  of  meat  and  poultry 
plant*.  All  in-plant  weighing  devices 
will  need  to  display  proof  that  the 
device's  accuracy  has  been  annually 
validated.  Many  meat  and  poultry  plants 
have  USDA  net  weight  quality  control 
programs  in  which  tare  and  net  weights 
data  are  automatically  collected  and 
maintained  by  production  lot.  In  this 
way  producers  can  properly  monitor 
thai  they  are  neither  under  packing  or 
over  packing.  Those  plants  without  an 
FSIS  Quality  Control  program  may  want 
to  collect  and  maintain  net  weight  and 
tare  measurements  on  production  lots  In 
order  to  controvert  a  potential  finding 
made  outside  of  the  plant.  Under  used 
tare  testing,  net  weights  found  m  the 
"gray  area  '  are  to  be  determined  to  be 
out  of  compliance  if  there  are  no  plant 
records  on  the  lot  to  dispute  the  findings 
in  the  field. 

The  paperwork  requirements  of  the 
propoaed  rule  were  reviewed  by  FSIS 
and  *een  as  covered  by  existing 
information  collection  procedures 
approved  under  0MB  control  number 
05»-0015,  \  317  20(b],  Packaging 
Materials. 

Comment* 

Interested  persons  are  invited  to 
submit  wntten  comments  concerning 
thi*  proposal,  Wntten  comments  should 
be  *ent  to  the  Policy  Office  and  should 
refer  to  the  docket  number  that  appears 
in  the  heading  of  this  document.  Any 
person  desinng  an  opportunity  for  oral 
presentation  of  views  as  provided  under 
the  Poultry  Products  Inspection  Act 
mu*t  make  such  request  to  Mr,  Dennis 
ao  that  arrangements  may  be  made  for 
such  views  to  be  presented.  A  record 
will  be  made  of  all  views  orally 
presented.  All  comments  submitted  in 
response  to  this  action  will  be  made 
available  for  public  Inspection  in  the 
Policy  Office  between  9:00  a.m.  and  4;00 
p.m..  Monday  through  Friday. 

Baai*  for  Proposing  New  Regulations  on 
Net  W«^t 

Under  the  Federal  Meat  Inspection 
Act  (21  use.  601  etseq]  and  the 
Poultry  Products  Inspection  Act  (21 


U.S.C  451  et  »eg.).  USOA  must  assure 
that  meat  and  poultry  products  sold  and 
distributed  are  properly  marked, 
labeled,  and  packaged  and  not 
misbranded  in  any  way.  The  Acts 
require  an  accurate  statement  of  net 
quantity  of  contents,  but  allow  the 
Secretary  to  establish  reasonable 
variations  by  regulations  (21  U.S.C. 
451(h)(5),  e01(n)(5)). 

USDA's  current  net  weight  regulations 
for  meat  products  (9  CFR  317.2(h))  and 
poultry  products  (9  CFR  381.121) 
stipulate  that  the  labeled  net  weight 
shall  not  be  false  or  misleading  and 
shall  express  an  accurate  statement  of 
the  quantity  of  contents,  exclusive  of 
wrapping  and  packing  substances.  The 
regulations  allow  for  reasonable 
variations  from  the  labeled  net  weight 
caused  by  (1)  moisture  loss  or  gain 
during  the  course  of  good  distribution 
practices  or  (2)  unavoidable  deviations 
during  good  manufacturing  practices. 

According  to  USDA  studies,  the 
regulations  have  been  generally 
observed,  but  some  consumer  advocates 
and  State  and  law  enforcement  officials 
have  doubted  their  adequacy.  The 
consumer  advocates  have  charged  that 
net  weight  labels  are  inaccurate  and 
that  consumers  are  being  overcharged 
for  the  products  they  buy  because  the 
products  contain  too  much  water,  l^e 
State  law  enforcement  officials  have 
argued  that  they  are  unable  to  protect 
consumers  adequately  because  there  are 
no  numerical  criteria  for  determining 
reasonable  variations  in  net  weight  The 
Stattis  arid  consumers  have  favored  a 
"drained  weight"  or  "wet  tare" 
approach  to  net  weight.  That  is,  the 
moisture  in  the  package  is  not  included 
in  the  net  weight  determination.  The 
different  forms  of  net  weight 
measurement  are  explained  below. 

When  acting  in  their  jurisdictions, 
some  State  officials  have  tried  to 
measure  products  by  "wet  tare" 
standards.  From  time  to  time,  they  have 
brought  to  the  attention  of  USDA 
problems  involving  suspected  fraud  or 
inaccurate  net  weight  labeling.  But  some 
States  have  avoided  acting  on  net 
weight  problems  involving  meat  and 
poultry  products  sold  at  retail  because 
of  uncertainty  about  the  extent  of 
Federal  preemption.  For  its  part 
industry  has  sometimes  responded  to 
concern*  about  short-weighing  by 
"overpacking"  the  product  or 
deliberately  understating  the  net  weight 
on  the  label. 

The  National  Conference  on  Weights 
and  Measures  (NCWM)  has  become  the 
principal  forum  for  building  a  consensus 
on  how  to  determine  the  net  weight  of 
meat  and  poultry  products.  NCWM  is  an 
organization  of  State  and  local  Weights 


and  Measures  officials  that  is  supported 
by  the  National  Institute  of  Standards 
and  Technology  (NIST— formerly  the 
National  Bureao  of  Standards).  Since 
1984,  USDA,  FDA.  and  meat  and  poultry 
industry  and  consumer  repreaentatives 
have  been  woiiung  through  NCWM  to 
resolve  the  net  w^ght  issue.  The  current 
proposal  embodies  the  agreements 
worked  out  by  the  interested  parties 
through  NCWM. 

The  Proposal 

1.  Establishing  definitions  of  tare  and 
alternative  methods  of  compliance 
testing.  USDA  is  adopting  the 
definitions  of  "tare,"  "unused  tare,"  and 
"used  tare"  that  are  given  in  National 
Bureau  of  Standards  (NBS)  Handbook 
133,  "Checking  The  Content*  of 
Packaged  Goods."  Washington,  DC,  U.S. 
Government  Printing  Office,  September 
1988,  Third  Edition,  Appendix  C, 
Glossary.  The  "tare  weight"  is  "the 
weight  of  a  container,  wrapper,  or  other 
material  that  is  deducted  from  the  gross 
weight  to  obtain  the  net  weight".  With 
regard  to  the  Uquids  absorbed  by  the 
packaging  material  and  free  flowing 
liquid  (freie  liquid],  USDA  allows,  under 
certain  conditions,  two  alternative 
definitions,  "unused  tare"  and  "used 
tare." 

"Unused  tare,"  (or  dry  tare)  is  the 
weight  of  "all  packaging  materials 
(including  glue,  labels,  ties,  etc.]  that 
contain  or  enclose  a  product  including 
prizes,  gifts,  coupons,  or  decorations 
that  are  not  part  of  the  product"  The 
free-flowing  hquid  and  moisture  in  the 
packaging  materials  is  assumed  to  be 
product  except  for  those  few  products 
which  are  packed  in  substances  which 
are  normally  discarded  before  consumer 
preparation  and/or  serving  such  as 
Vienna  sausage  packed  in  a  gelatin  and 
canned  chorizos  packed  in  lard. 
"Unused  tare"  is  weighed  before  the 
product  is  introduced  into  the  container. 
"Unused  tare"  measurement  is  used  for 
all  compliance  testing  within  the  Federal 
establishment.  Also,  USDA  recommends 
"unused  tare"  compliance  testing 
outside  the  Federal  establishment 

"Used  tare,"  is  the  weight  of  "all 
packaging  materials  that  can  be 
separated  from  the  product  either 
readily  (e.g.,  by  shaking)  or  by  washing, 
scraping,  ambient  air  drying,  or  by  other 
technique  involving  more  than  "normal" 
household  recovery  procedures,  but  not 
including  laboratory  procedures  such  as 
oven  drying."  Wet  tare"  is  the  same  as 
used  tare  "when  no  effort  is  made  to 
reconstruct  unused  tare  wieght  by 
drying  out  the  absorbent  portion  (if  any] 
of  the  tare."  USDA  does  not  allow  "used 
tare"  testing  in  the  Federal 
establishment  "Used  tare"  testing  uses 


"gray  areas",  defined  below,  in  new 
weight  determinations. 

"Gray  area."  is  the  percentage 
variation  below  the  labeled  net  weight 
within  which  no  determination  of  net 
weight  comphance  can  be  made  by  net 
weight  alone.  The  "gray  area"  is  used 
only  with  "used  tare"  compliance  testing 
procedures  outside  the  Federal 
establishment 

If  a  product's  net  weight  falls  below 
the  product's  gray  area  percentage,  the 
product  fails  the  compliance  test  If  a 
product's  net  weight  is  at  or  above  its 
labeled  net  weight  the  product  passes 
the  compliance  test.  However,  if  the 
product's  net  weight  falls  within  the 
gray  area  or  "no  decision  area,"  further 
information  is  sought  before  a 
determination  is  made. 

For  example,  a  product  has  been 
designated  as  a  "gray  aiea  product" 
type,  with  a  3  percent  maximum 
allowable  variaticm  from  the  declared 
net  weight  of  that  packaged  product 
This  product  is  compliance  tested,  and 
its  actual  weight  falls  short  of  the 
declared  net  weight  by  more  than  3 
percent  This  product  has  failed  to 
comply  and  is  in  violation  of  the 
proposed  rule.  Another  package  of  the 
same  designated  "gray  area  product" 
type  is  compliance  tested.  Its  actual 
weight  exceeds  the  declared  net  weight 
on  the  package;  therefore,  it  is  in 
compliance  with  the  proposed  rule  and 
it  passes.  Another  package  of  the  same 
designated  "gray  area  product"  type  is 
compliance  tested.  Its  acUial  weight  falls 
short  of  the  declared  net  weight  by  an 
amount  less  than  3  percent  but  more 
than  0  percent  of  the  declared  net 
weight  It  falls  within  a  no  decision  area, 
as  defined  by  the  proposed  rule,  because 
its  actual  weight  falls  within  the 
maximum  allowable  variation 
designated  for  that  'gray  area  product'* 
t>-pe. 

The  data  on  the  specific  lot  m 
question  may  well  substantiate  that  the 
lot  complied  with  net  weight 
requirements.  On  the  other  hand,  if  no 
such  data  exists,  then  the  State  or  local 
Weights  and  Measures  authonty  could 
take  appropriate  regulatory  enforcement 
actions.  This  process  appears  to  be  the 
best  means  to  use  eflectively  the 
concurrent  jurisdiction  available  to  both 
the  Federal  government  and  State  and 
local  authorities  and  to  meet  the  Federal 
standard  of  reasonable  variation  caused 
by  unavoidable  deviations  in  good 
manufactunng  and  distribution 
practices. 

It  is  important  to  note  that  gray  area 
percentages  are  used  only  with  used 
tare  testing  on  meat  and  poultry 
products.  These  gray  area  percentages 
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art!  calculated  by  product  testing  and 
have  been  approved  by  the  NCWM'i 
memberahip  at  their  annual  conference 
and  published  NBS  Handbook  133.  In 
I  3.ia.,  "Meat  and  Poultry  from 
Federally  Inspected  Planta." 
2.  Defining  Lhe  currently  permitted 

reasonable  vanations" due  to  loaa  or 
gain  of  moisture  during  the  course  of 
good  distribution  practices  or  by 
unavoidable  deviations  in  good 
manufacturing  practices  though 
numerical  variations  which  appear  to 
be  reasonable  when  determined  by 
specific  procedures  in  the  widely  used 
and  respected  National  Bureau  of 
Standards  (NBSI  Handbook  133. 

•Checking  The  Contents  of  Packaged 
Goods. ■■  Washington.  DC.  US. 
Government  Printing  Office.  September 
1968.  Third  Edition.  The»e  varlationa 
would  be  used  and  enforced  at  the  time 
of  production,  during  distribution,  and  at 
retail  sale  by  Federal.  State,  and  local 
regulatory  officials  within  their 
respective  authorities.  Ther«  ar«  two 
basic  types  of  reasonable  vanations  in 
the  rule.  The  fir»t  are  the  gray  area 
percentages  for  products  in  conducting 
used  tare  compliance  testing.  The 
second  are  the  maximum  allowable 
variations  (MAV's)  that  individual 
packages  can  vary  from  the  labeled 
weight. 

Gray  areas 

The  proposed  regulations  provide  for 
specific  moisture  loss  "gray  areas  '  In 
net  weight  by  product  type  to  define  the 
current  "reasonable  variation, '  for 
purposes  of  determining  net  weight 
compliance  with  only  the  used  tare 
testing  method.  Such  gray  areas  are 
currently  being  utilized  by  USDA.  At 
this  time,  only  five  products  have 


proposed  gray  area  percentages.  These 
are  bacon,  fresh  sausage,  and  luncheon 
meats  with  a  gray  area  of  0  (rero) 
percent,  vacuum-packed  frankfurters 
with  one  of  2Vi  percent  and  fresh 
poultry  with  one  of  3  percent.  These 
products  with  gray  areas  are  listed  in 
NBS  Handbook  133,  |  3.1S.2..  "Meat  and 
Poultry  from  Federally-Inspected  Planta: 
Types  of  Products." 

\fA  Vs 

Ihe  proposed  regulations  incorporate 
USDA's  current  average  and  Individual 
net  weight  requirements.  That  is.  the 
average  net  weight  of  the  lot  must  meet 
or  exceed  the  labeled  weight  of  the 
product,  while  individual  reasonable 
variations  are  permitted  for  individual 
packages  in  accordance  with  Table  2- 
12.  "U.S.  Department  of  Agriculture, 
Meat  and  Poultry,  Croups  and  Lower 
Limits  for  individual  packages,"  NBS 
Handbook  133,  page  B-15.  The  table  Is 
included  as  shown  below.  The  table 
provides  limits  for  two  classes  of 
product,  "Homogenou*  fluid  when 
filled"  and  "All  other  products." 
"Homogenous  fluid  when  filled" 
products  are  those  which  are  of  uniform 
consistency  throughout.  Baby  food  is 
homogenous;  beef  stew  is  not.  "Fluid"  at 
time  of  filling  refers  to  liquids  and  solid 
products  {like  shortening)  which  are 
heated  and  filled  as  a  hquid. 

As  can  be  seen  the  maximum 
allowable  variations  (MAVs)  for 
individual  package  net  weights  from  the 
labeled  net  weight  generally  becomes  a 
decreasing  percentage  as  the  product's 
net  weight  increases.  For  example,  a 
package  with  a  labeled  net  weight  of 
under  3  ounces  (oz.)  in  Group  A  has  a  10 
percent  of  that  packaged  weight 
maximum  allowable  variation  (MAV). 


That  is.  the  package's  weight  must  be 
accurate  to  within  10  percent  of  the 
labeled  weight. 

For  the  other  groups.  1-5.  the  lower 
limits  for  a  group  are  a  specific  amount 
for  the  whole  range.  For  example.  In 
group  1  the  lower  limit  is  either  7.1 
grams.  0.25  ounce.  Si  ounce.  Via  ounce. 
Vio  ounce.  S  ounce,  or  V!i  ounce.  The 
selection  of  the  particular  scale 
gradation  depends  on  the  characteristics 
of  the  packer's  scale.  Therefore,  a  group 
1.  3-ounce  package  with  an  allowance  of 
0.25.  assuming  a  digital  scale,  would 
have  a  percentage  allowance  of  8J 
percent,  while  a  16-ounce  package  with 
an  allowance  of  0.25  would  have  a 
percentage  allowance  of  1.0  percent. 

The  maximum  allowable  variation 
from  the  labeled  net  weight  on  a  10- 
pound,  1-ounce  package  using  a  scale 
with  accuracy  of  2-ounce  gradations  is 
1.24  percent.  The  maximum  allowable 
variation  from  the  labeled  net  weight  of 
the  same  10-pound.  1-ounce  package  on 
a  scale  with  the  accuracy  of  4-ounce 
gradations  is  2.28  percent  The  selection 
of  a  2-ounce  or  4-ounce  allowance 
depends  whether  the  packer  has  a  2- 
ounce  or  4-ounce  gradation  on  the  scale. 
The  2-ounce  gradation  is  to  be  used 
unless  the  packer  has  only  a  4-ounce 
gradation  scale. 

Moreover,  for  any  product  over  10,  20, 
30  or  more  pounds,  the  2-ounce  or  4- 
ounce  allowance  is  still  used.  A  50- 
pound  package  with  a  2-ounce 
allowance  has  a  0.25  percent  allowance, 
while  one  with  a  4-ounce  allowance  has 
a  0.50  percent  allowance.  Packers  have 
claimed  that  this  fixed  amount  for  group 
5,  the  2-ounce  or  4-ounce  limit,  is  too 
restrictive.  USDA  would  be  interested  in 
further  public  comments  on  this  issue. 
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3  Using  NCWM  to  determine  gray 
area  percentages  for  meat  and  poultry 
products.  In  the  first  five  product 
determinations  descnbed  above, 
cooperating  Industry  and  trade  groups 
worked  together  with  USDA  and  State 


and  local  weights  and  measures  officials 
to  gather  data  on  moisture  loss 
characteristics  of  these  products.  The 
Laws  and  Regulations  Committee  of 
NCWM.  composed  of  NCWM  members 
as  well  as  associated  members  such  as 


USDA.  FDA,  the  American  Meat 
Institute,  the  National  Broiler  Council 
and  others  developed  and  agreed  for 
each  product,  a  percentage  allowance 
which  best  captured  the  results  of  the 
data  in  this  pilot  study  called,  "Report  of 


the  Task  Force  on  Commodity 
Requirements  to  the  Executive 
Committee"  This  report  is  Appendix  E 
of  the  National  Conference  of  Weights 
and  Measures:  Program  and  Committee 
Reports  for  the  73rd  Annual  Meeting. 
U.S.  Department  of  Commerce:  National 
Bureau  of  Standards,  NCWM 
Publication  16, 1968.  The  report's 
recommendations  were  submitted  to  the 
NCWXf  s  national  conference  for 
approval.  The  NCWM's 
recommendations  were  then  sent  to 
NIST  for  their  incorporation  in  the  third 
ediUon  of  Handbook  133.  USDA 
believes  that  this  same  procedure 
should  be  followed  for  the  next  gray 
area  determinations. 

Industry  or  Trade  groups  are 
encouraged  by  USDA  to  request  product 
gray  area  determinations  by  NCWM's 
Laws  and  Regulations  Committee.  The 
committee's  address  is:  NCWM,  Office 
of  Weights  and  Measures,  National 
Institute  of  Standards  and  Technology. 
Gaithersbufg.  MD  20899. 

4.  Providing  new  regulations  on 
weighing  and  measuring  devices  in 
Federal  establishments  which  are 
described  in  National  Bureau  of 
Standards  Handbook  44, 
"Specifications,  Tolerances  and  other 
Technical  Requirements  for  Measuring 
Devices",  1989 Edition,  Washington,  DC: 
U.S.  Government  Printing  Office,  1988. 
USDA  officials  and  others  who  may  test 
or  certify  the  accuracy  of  these  weighing 
and  measuring  devices,  such  as  State 
and  local  weights  and  meastires 
officials,  would  be  using  the  same  set  of 
procedures.  This  PtfBS  handbook  is 
already  widely  known  and  used  by 
many  State  and  Icoal  enforcement 
officials. 

5.  Establishing  specific  sampling 
procedures  to  assure  consistent  weight 
measurement  and  compliance 
determirwtions  by  Federal.  State  and 
local  regulatory  personnel.  All  testing 
within  the  Federal  establishment  shall 
be  conducted  according  to  Sampling 
Plan  B,  but  outside  the  estabUshment, 
SampUng  Plan  A  shall  be  used.  Sampling 
Plan  B  is  the  more  stringent  plan 
because  it  is  at  the  point  of  packing,  the 
first  point  in  the  distribution  system. 
Sampling  Plan  A  is  at  the  point  of  sale, 
in  the  retail  level,  to  make  sure  the  first 
line  of  enforcement  is  working  properly. 
In  such  dual-testing  situations  the  latter 
test  is  less  stringent. 

Both  Plans  are  described  in  NBS 
Handbook  133.  The  current  USDA  Plan 
and  the  proposed  one  for  in-plant 
compliance  testing  are  statistically 
equivalent  in  terms  of  stringency.  That 
is,  they  each  afford  the  same  degree  of 
protection.  In  conducting  net  weight 
compliance  activities,  lots  would  be 


sampled  according  to  Sampling  Plan  B 
of  f^JBS  handbook  133.  In  general  for  up 
to  and  including  250  units  or  packages, 
the  sample  size  would  be  10.  For  over 
250  the  sample  size  would  be  30.  This 
method  for  determining  sample  sizes  is 
very  similar  to  current  practice.  Many 
States  and  localities  are  already  familiar 
with  Sampling  Plan  A. 

6.  Establishing  consistent  limited 
labeling  exemptions  for  meat  and 
poultry  products  which  meet  the  criteria 
for  "small  packages  "  and  individual 
"random  weight  packages. "  It  has  been 
the  practice  of  USDA  to  require  that  the 
net  weight  labeling  of  these  products  be 
applied  to  the  bulk  package  shipped 
from  the  official  estabhshments. 
Individual  package  net  weight  labeling 
is  apphed  at  the  retail  level.  This  rule 
clarifies  that  requirement. 

Purpose  and  Need  for  Action 

A  revised  regulation  would  serve 
several  purposes.  It  would:  (1)  Create 
standards  that  would  be  easily 
enforceable  so  that  the  net  weight 
statement  is  as  accurate  as  can  be 
reasonably  required  for  the  consumer 
(2)  enable  Federal,  State  and  local 
regulatory  agencies  to  enforce  strict  net 
weight  standards  at  retail  and  other 
locations  within  their  jurisdictions 
where  meat  and  poultry  products  are 
sold;  (3)  provide  clear  and  uniform 
notice  to  packers,  wholesalers  and 
retailers  of  net  weight  compliance 
procedures  and  requirements;  and  (4] 
estabhsh  net  weight  regulations  that  are 
generally  uniform  with  those  used  by 
FDA  for  other  food  products. 

Background 

Introduction 

This  introduction  provides  an 
overview  of  the  issues,  definitions  and 
organizations  involved  in  this  proposed 
amendment  Since  1973  there  have  been 
three  net  weight  proposals  submitted  by 
USDA  for  regulatory  change  which  were 
dropped  from  consideration  because  of 
substantial  objections  from  either  the 
meat  and  poultry  industry,  consumer 
groups,  or  State  and  local  Weights  and 
Measures  officials. 

Very  generally,  "net  weight"  is  the 
weight  of  the  product  itself — not  the 
product  and  its  packaging.  USDA 
regulations  allow  labeled  or  declared 
product  net  weight  to  be  greater  or 
slightly  less  than  actual  net  weight. 
Variations  between  actual  and  declared 
net  weight  which  are  due  to 
unavoidable  deviations  in  good 
manufacturing  and  good  distribution 
practices,  are  acceptable  and  are  known 
as  "reasonable  variations"  so  long  as 
they  are  not  "unreasonably  large."  How 


to  defme  "reasonable  variations  '  for 
practical  purposes  is  the  larger  question 
that  previous  proposals  have  sought  to 
resolve,  since  both  the  meat  and  poultry 
laws  require  Federal  net  weight 
standards  to  permit  reasonable 
variations  due  to  moisture  loss  among 
other  things. 

Approaching  a  defmition  of 
"reasonable  variations"  has  been 
complicated  by  the  treatment  of  liquids 
that  drain  from  the  product  Should 
these  liquids  be  t-^ated  as  product  or 
packaging?  If  they  are  considered  as 
product  is  the  consumer  actually  paying 
for  water?  Ln  either  case,  how  can 
Federal.  State,  and  local  officials  verify 
that  labeled  or  declared  net  weight 
represents  a  reasonable  variation  from 
actual  net  weight? 

USDA  regards  water  or  other  liquids 
used  in  the  manufacture  of  meat  or 
poultry  products  as  part  of  the  product 
Thus,  USDA  uses  a  net  weight 
determination  called  "dry  tare,"  '  d.ned 
used  tare,"  or  "used  dry  tare."  Under 
dry  tare  net  weight,  net  weight  is  the 
gross  weight  less  the  dry  or  dried 
packaging.  In  the  Federal  establishment 
products  are  weighed  using  dry  tare  to 
reflect  their  net  weight  on  the  package. 
Depending  upon  the  product  the  USDA 
has  many  regulations  for  the  control  of 
added  water  to  products.  In  some  cases, 
these  controls  are  process  controls  that 
limit  the  water  that  a  product  may  pick 
up  during  processing.  In  other  cases,  the 
controls  are  indirect  measures  of  water 
that  measure  other  product 
characteristics  from  which  the  amount 
of  added  water  can  be  estimated.  The 
package  or  wrapping  weight  is  not 
included  in  the  net  weight 
determinations.  However,  moisture  loss 
can  occur  in  two  basic  ways  with  these 
acceptably  prepared  products  as  they 
move  from  Federal  plants  into  retail 
stores. 

First  the  liquid  may  "bleed"  or 
"weep"  from  the  product  such  as  fresh 
chicken,  and  be  absorbed  into  the 
packaging  (including  cardboard  backing 
or  absorbent  pad.  if  used)  or  float  freely 
in  a  vacuum  sealed  package.  Secondly, 
moisture  loss  from  products  may  occur 
by  evaporation  after  the  product  has 
been  shipped  from  the  Federal 
establishment  and  travels  through  the 
distribution  channels. 

In  the  case  of  sausages  in  permeable 
casings  or  of  the  skinless  variety,  some 
moisture  may  evaporate  from  the 
product  and  cause  net  weight 
discrepancies.  However,  for  medt  and 
poultry  pjToducts.  evaporation  is  not  a 
major  source  of  moisture  loss  In  fact 
moisture  loss  due  to  evaporation  is 
either  non-existent  for  most  acceptably 
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prepared  meat  dnd  poultry  products  or 
IS  so  small  that  it  is  assumed  to  be  zero. 
The  weepinii  or  bleedinj{  of  liquids  from 
products  causes  much  more  net  weight 
deviations  than  evaporation  at  different 
points  in  the  distribution  pro<:es8.  The 
concern  of  this  proposal  is  the  weepmR 

Frfjm  USUAs  perspective,  some 
moisture  loss  in  certain  meat  and 
poultry  products  may  be  "unavoidable, ' 
even  when  the  product  is  produced 
using  good  manufacturing  or  distnbution 
practices.  As  long  as  the  weight  loss  is 
not    unreasonably  large.  '  as  dictated  by 
the  laws  and  the  current  regulations, 
reasonable  vanations  of  net  weight 
between  the  declared  dry  tare  net 
weight  and  the  actual  dry  tare  net 
weight  are  tolerated.  USDA  believes 
that  moisture  loss  and  possible  product 
adulteration  are  limited  by  establishing 
limitations  in  the  amount  of  liquid  that 
may  l)«  added  to  or  "picked  up"  by 
specific  products  in  manufactunng.  For 
example,  there  is  a  limit  of  added  water 
in  cooked  frar\kfurters  and  up  to  12 
percent  of  the  total  product  net  weight 
water  pick  up  In  the  processing  of 
chilled,  consumer  pack  poultry 

The  Wholesome  Meat  Act.  1967.  Poultry 
frvilucts  ln.ip*'ctJon  Act.  IMS 

Before  the  enactment  of  the 
Wholesome  Meat  Act  of  1967  and  the 
Poultry  Products  Inspection  Act  (F'PIA) 
In  1968,  the  l>epartment  had  very  limited 
responsibility  for  taking  action  against 
misbranded  and  adulterated  meat  and 
p<iultry  products  after  they  left  the 
Federal  establishment  These  Acts, 
however,  extended  the  D«»partment's 
authority  to  cover  federally  inspected 
pnxiucts  in  distribution  channels 
between  the  offit:ial  estahlishnient  and 
the  retail  level 

Weights  and  Measures  offii  idls  of 
most  States  and  municipalities  «r»' 
generally  authorized  to  take  action 
against  all  pnxiucts  including  food 
pnxlucfs  which  fail  to  meet  the  lab«-l 
statement  of  net  contents  Their 
authonty.  however,  is  limited  when 
federally  inspected  meat  or  poultry 
products  are  involved  The  States  are 
enjoined  from  imposing  requirements  in 
addition  to.  or  different  from  those  made 
under  the  Acts  with  resfxnt  to  marking 
or  labeling  of  federally  inspecte<i 
products 

I, illation  involving  Rath  Pucktnff 
Company 

During  the  period  S«'ptpmber  TTTl  to 
March  1972,  California's  Weights  and 
Measures  inspectors  visited 
supermarkets  in  l,os  Angeles  and 
Riverside  Counties  They  weighed 
packages  of  bacon  fn>m  Rath  Packing 
Company  to  determine  compliance  with 


the  Stale  statute  and  regulations 
concerning  net  weight  labeling.  Mr  M.H. 
Becker,  Director,  Weights  and  Measures 
of  Los  Angeles  County,  ordered 
approximately  84  lots  of  bacon  taken  off 
the  shelves  because  they  were  said  to  be 
short  weight.  Mr  Joseph  [ones.  Director, 
Weights  and  Measures,  Riverside 
County,  ordered  nearly  400  packages  of 
Rath  bacon  off  the  shelf  for  the  same 
reason. 

On  February  17,  1972,  the  Riverside 
County  Counsel  brought  an  Injunction 
against  Rath  in  the  Superior  Court.  The 
complaint  alleged  that  Rath  had 
committed  acts  of  unfair  competition  by 
distributing  for  sale  short  weight 
packages  of  bacon  in  Riverside  County 
supermarkets,  which  Riverside  County, 
California,  Weights  and  Measures 
officials  had  venfied.  On  March  1.  1972. 
the  Los  Angeles  County  Counsel  filed  a 
similar  action  against  Rath  in  the 
Supenor  Court  of  Los  Angeles  County. 

Rath  removed  both  actions  to  Federal 
District  Court.  However,  on  March  20, 
1972,  the  Federal  Court  remanded  the 
actions  to  the  State  courts,  finding  that 
there  was  no  substantial  Federal 
question  presented  in  the  pleadings. 

Meanwhile,  on  March  17,  1972,  Rath 
filed  two  actions  in  Fei^eral  District 
Court,  one  against  the  Director,  Weights 
and  Measures  of  Los  Angeles  County, 
CalJomia,  and  the  other  against  the 
Director,  Weights  and  Measures  of 
Riverside  County,  California.  Rath 
claimed  that  the  California  statutes  and 
regulations  Imposed  net  weight  Labeling 
requirements  on  its  federally  inspected 
bacon  that  are  in  addition  to  or  different 
from  the  requirements  Imposed  under 
the  Federal  Meat  Inspection  Act  (FMIA), 
and  that  the  State  law  was  preempted 
under  section  408  of  the  F'MIA. 

Rath  also  requested  injunctions 
against  the  enforcement  by  Los  Angeles 
and  Riverside  County's  Weights  and 
Measures  Directors  of  labeling 
requirements  In  addition  to  or  different 
from  those  In  the  FMIA  and  against  the 
onlenng  "off  sale  "  or  otherwise 
preventing  the  sale  of  Rath's  federally 
inspected  meat  products.  The  two 
counties  counterclaimed. 

The  Rath  Case  Decisions 

In  1974.  litigation  continued  in  the 
case  of  Ruth  Packing  Company  and  the 
California  Weights  and  Measures 
authority  The  central  issue  in  this 
litigation  was  whether  sections  of  the 
California  statute  and  regulations  were 
preempted  by  the  FMIA.  The  Federal 
Distnct  Court  held  that  the  statistical 
vanations  allowed  by  California  created 
a  net  weight  labeling  standard  different 
from  the  Federal  standard. 


California  officials  claimed  that  this 
holding  infringed  on  the  legitimate 
interests  of  that  State  to  protect  its 
citizens  from  short  weight  meat 
products.  The  court  held  that  the  intent 
of  Congress  was  to  create  a  uniform 
national  labeling  standard,  under  the 
definitions  set  forth  in  the  FMIA, 
including  the  definition  of 
"misbranding." 

Furthermore,  the  misbranding  and 
mislabeling  provisions  of  the  Act  were 
held  to  apply  not  only  at  the  official 
establishment  packing  the  product  but 
at  all  levels  in  the  distribution  chain, 
including  the  retail  level.  However,  the 
U.S.  Distnct  Court  for  the  Central 
Distnct  of  California  also  held  that  the 
Federal  regulation  allowing  "reasonable 
vanations"  with  respect  to  net  weight  (9 
CFT^  317.2(h)(2))  was  void  due  to 
vagueness. 

Appeal  of  the  Rath  Distnct  Court 
Decision  to  the  Ninth  Circuit  Court 

Rath  appealed  the  decision  to  the 
State  Court  of  Appeals,  Ninth  Circuit. 
The  appeals  court  held  that; 

1.  The  District  Court  had  jurisdiction 
over  the  subject  matter  of  this  case, 
personal  jurisdiction  being  conceded. 

2.  District  Court  erred  in  invalidating  9 
CFR  317.2(h)(2). 

3.  The  FMIA  and  9  CFR  317.2(h)(2) 
preempts  California  codes  and  that 
California  authorities  were  properly 
enjoined  from  enforcing  those  sections. 

4.  State  net  weight  labeling 
requirements  which  are  not  in  addition 
to  or  different  from  the  Federal  net 
weight  labeling  requirement  may  be 
enforced  by  appropriate  State 
procedures  at  the  local  level. 

U.S.  Supreme  Court  Ruling 

The  preemption  issue  was  appealed 
by  the  State  of  California  to  the  US. 
Supreme  Court.  A  significant  point  in 
this  appeal  was  that  the  Deputy 
Attorney  General  of  California  argued 
the  case  for  39  States  urging  reversal  of 
the  earlier  decisions.  Justice  Marshall 
delivered  the  opinion  of  the  Court,  in 
which  justice  Burger,  Brennan,  White. 
Blackmun.  Powell,  and  Stevens  joined. 
Justice  Rehnquist  filed  an  opinion 
concurring  in  part  and  dissenting  in  part, 
in  which  Justice  Stewart  joined  on 
March  29, 1977.  The  court  held  that  the 
California  State  Laws  on  net  weight 
labeling  of  meat  food  products  were 
preempted  by  the  FMIA. 

USDA  s  First  Proposal  to  Amend  the  Net 
Weight  Regulations.  1973 

On  December  3,  1973,  USDA 
published  in  the  Federal  Register  (38  FR 
33306-33313)  proposed  reasonable 


variations  and  procedures  for  enforcing 
net  weight  declarations  on  meat  and 
poultry  product  labels.  The  proposal 
offered  extensive  revisions  of  the 
existing  meat  and  poultry  inspection 
regulations.  It  would  have  done  the 
following' 

1.  Provide  uniform  sampling  and 
acceptance  procedures  for  determining 
net  weights  at  the  processing  plant,  and 
for  checking  compliance  after  the 
product  leaves  the  plant,  including  that 
in  retail  stores; 

2.  Eliminate  the  allowance  of  an 
"acceptable"  moisture  loss  from  the  net 
weight  marked  on  the  package  in  the 
processing  plant; 

3.  Require  processing  plants  to 
maintain  quality  control  programs, 
approved  by  USDA,  for  checking 
consumer-sized  packages,  to  be 
monitored  by  USDA  inspectors  as  part 
of  their  inspection  duties  at  official 
establishments: 

4.  Establish  procedures  whereby  each 
lot  of  a  product  would  have  to  be 
sampled  and  the  "average"  weight 
would  have  to  conform  to  the  net  weight 
stamped  on  the  label; 

5.  Provide  an  optional  method  for 
labeling  bulk-packed  meat  and  poultry 
products  that  are  to  be  repacked  and 
weighed  before  sale  at  retail  stores;  and 

6.  Define  categories  of  products  that 
are  to  be  tested  for  net  weight 
compliance  using  a  dry  tare  or  a  wet 
tare  method,  and  establish  specific 
procedures  for  determining  tare  weights. 

Interested  persons  were  given  until 
April  5, 1974,  to  offer  comments  on  the 
proposal.  The  response  to  the  1973 
proposal  was  overwhelmingly  negative. 
On  December  Z.  1977.  USDA  withdrew 
the  proposal  by  replacing  it  with  a  new 
one  (42  FR  61279-61284). 

Beginning  in  1974,  the  Department 
sponsored  a  series  of  pubhc  hearings 
concerning  net  weight  issues  of  meat 
and  poultry  products.  The  public 
hearings  revealed  v*ride8f)read 
dissatisfaction  on  the  proposal  from 
consumers,  industry  representatives, 
and  State  and  local  weights  and 
measures  officials.  The  Department 
received  over  1600  written  comments 
essentially  expressing  the  same 
dissatisfaction.  Industry  comments 
characterized  the  proposal  as  too 
intrusive  and  costly;  consumers  objected 
to  the  averaging  concept  of  net  weight 
compliance:  and  State  and  local 
governments  objected  to  Federal 
preemption. 

In  view  of  this.  USDA  began 
discussions  with  the  Food  and  Drug 
Administration  (FDA),  the  Federal 
Trade  Commission  (FTC),  and  the 
National  Bureau  of  Standards  (NBS — 
renamed  National  Institute  of  Standards 


and  Technology  (NIST)  in  1988) 
concerning  net  weight  determination  of 
amenable  products. 

USDA 's  Second  Proposal  to  Amend  the 
Net  Weight  Regulations,  1977 

In  1977,  the  State  of  California's 
Department  of  Food  and  Agriculture 
submitted  a  petition  to  USDA.  FTC,  and 
FDA  to  issue  specific  reasonable 
variations  and  procedures  on  net  weight 
labeling  of  food.  For  products  subject  to 
moisture  loss,  the  petition  recommended 
that  compliance  with  the  label 
declarabon  be  determined  at  the  point 
of  sale  rather  than  at  the  point  of 
packaging.  The  petition  was  supported 
by: 

— State  officials  from  48  of  the  50  States 

— American  Farm  Bureau  Federation 

— The  National  Grange 

— National  Farmers  Organization 

— National  Farmers  Union 

— Consumer  groups 

— Food  service  organizations 

— Scale  manufacturers  and  repairers 

— National  Association  of  Attorney 

Generals 
— National  Association  of  State 

Departments  of  Agriculture 
— Board  of  Directors  of  the  Consumers 

Federation  of  America 
— National  Conference  on  Weights  and 

Measures 

Following  this  1977  petition,  on 
December  2, 1977,  USDA  published  a 
second  net  weight  proposal  in  the 
Federal  Register  (42  FR  61279-61284). 
Interested  persons  were  given  until  June 
2, 1978,  to  submit  comments.  This 
proposal  would  have  provided  that  net 
weight  declarations  reflect  the  drained 
weight  of  products.  Further,  the  proposal 
would  have  done  the  following: 

1.  Define  specific  limits  by  which 
individual  containers  could  vary  from 
the  stated  net  weight  on  the  label; 

2.  Require  the  marked  net  weight  to  be 
no  less  than  the  average  drained  weight 
at  the  point  of  sale; 

3.  Require  o^icial  establishments  to 
maintain  USDA-approved  quality 
control  systems  for  net  weight 
compliance; 

4.  Exempt  small  packages — less  than 
Vi  ounce — provided  the  shipping 
container  complied  with  the  net  weight 
requirements;  and 

5.  Bring  shingle-packed  bacon  in  line 
with  the  regulations  concerning  net 
weight  for  other  meat  products. 

The  free  liquid  in  the  package  of  meat 
products  seemed  to  be  the  major  issue. 
There  was  no  provision  for  bulk-packed 
items.  The  proposal's  comments  showed 
that  consumer  groups  supported  the 
drained  weight  concept,  industry  groups 
totally  opposed  it,  individuals  either 


supported  or  opposed  it.  Weij;hls  and 
Measures  organizations  supported  it, 
and  the  academic  community  was 
equally  divided.  There  were  over  3.000 
pubhc  comments  received  by  USDA 
with  over  two-thirds  of  the  respondents 
opposmg  the  second  proposal. 

The  Consumer  Federation  of  America 
(CFAJ  Study 

As  a  result  of  the  comments  on  the 
second  proposal.  USDA  sought  to 
answer  certain  questions  about  the 
economic  costs  and  benefits  of  the 
proposal.  CFA  was  awarded  a  contract 
to  conduct  such  a  study.  The  study  was 
completed  in  October  1978.  It  observed 
that  "Consumers  cannot  be  expected  to 
have  different  interpretations  of  labeled 
net  weight  depending  on  the  particular 

food  product  being  sold and  that 

"Consumers  are  more  hurt  by 
shortweighing  than  they  are  benefited 
by  overpack  "  *  V" 

In  October  1978,  the  Department 
reopened  the  public  comment  period  on 
its  proposal  to  revise  the  net  weight 
labeling  regulations  for  meat  and  poultry 
products.  This  action  was  taken  to 
provide  interested  persons  until 
December  28, 1978,  opportunity  to 
submit  comments  on  the  consumer 
economic  8tua>  prepared  by  the  CFA 

Government  Accounting  O^ice  (GAO) 

Net  Weight  Study.  1978 

On  Decembe:  20, 1978,  GAO  issued  a 
report  titled  "Proposed  Changes  in  Meat 
and  Poultry  Net  Weight  Labeling 
Regulations  Based  on  Insufficient  Data." 
In  this  report  GAO  claimed  USDA  did 
not  have  sufficient  data  to 

1.  Decide  how  to  deal  with  moisture 
loss  after  a  product  has  been  packaged 
and  shipped: 

2  Consider  the  economic  impact  of 
the  proposed  changes:  and 

3.  Comparatively  evaluate  the 
alternative  net  weight  compliance 
systems. 

The  report  stated  that  USDA  should 
expand  and  extend  its  search  for 
information  concerning  the  best  viay  to 
monitor  net  weight  labeling  for  meat  and 
poultry  products. 

USDA 's  Response  to  the  GAP  Report 
The  Economics.  Statistics  and 
Cooperative  Senice  (ESCSJ Study 

As  a  result  of  the  criticism  of  the  GAO 
report,  the  Department  initiated  its  own 
study  to  answer  important  questions 
about  the  effects  and  impacts  of  various 
policy  changes  in  the  proposed  net 
weight  regulation.  On  Januarj  26.  1979. 
the  Department  released  a  statement 
saying  it  had  asked  the  ESCS.  now 
called  the  Economic  Research  Service 
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|RRS).  to  cood«ct  further  sttxliefl  on 
uccMrate  n«t  wei||h(  UbHing  of  meat  and 
poultry  The  ESCS  stAKly  evaiwited 
I  omnKRta  antiviitted  to  the  Department 
by  llie  me«it  and  pouhry  mdvatiiea  attd 
oonamamr%.  It  also  addreesed  q*e«tian« 
raised  by  the  CFA  and  (JAO  net  weigtil 
rv  ports. 

In  December  19^.  FSCS  r»'Jea»ed  iU 
r»'p«)rt.  "Assetsmpnt  of  Pruposed  NVl 
W>«||fat  LabeiiBft  Kax**^*>o""  f^"  ^^e•'< 
and  P-mltry  ProdncU"  (Report  No.  4431- 
The  ESCS  atady  ooodwled  dial  tkc  1977 
propi>«aI  would  ackieve  two  ohfectiTea 
(jf  USDA.  ¥\r9t  cxjoaun»er«  wwiid  be 
tisawred  that  the  wentht  of  uaubie  meat 
and  pooitry  in  a  package  u  equal  to  ita 
iabciad  weinht.  Second.  State*  would  be 
■b^  to  enforue  ctnci  net  wet|(hl 
standards  at  retad  eatabiiahment*. 
However.  The  study  alao  ooiuittd«d  that 
the  latter  obfectire  oould  prob«fa4y  be 
Btoo«pJ«ahed  aa  effectively  fUkdar  a 
system  that  allows  free  Hqnid  *m  part  of 
the  product  a  net  w«(k1M. 

Generaiiy.  the  ESCS  study  found  iWt 
the  econoutc  benefiU  fruni  uaiog  a 
drained  weighi  reqainMoeal  were 
•ubstantudiy  leas  than  maoy  coaauner 
groupa  had  motaadad.  but  th«  ooats  ol 
si.ch  a  reqairenent  were  subaUntiaUy 
Ifsa  than  the  producer  groupa  bitd 
■u89ested.  The  ESCS  study  said  tbe 
effects  of  the  proposed  rule  chanjje  has 
b««n  muwKlerslood  by  both  cxHwumer* 
and  producers 

CoQsumera  could  not  expect  the 
rt'purted  pnce  pr  pound  of  a  product  to 
r«-main  unchiin^ied  if  free  Uifiuda  an 
e  ^duded  frina  labeled  product  wei^tJ 
TW  pnoe  per  pound  otiuki  be  expectAd 
to  increase — and  lo  increase  nuial  for 
those  products  with  relatively  more  free 
liijuid.  However,  the  cost  to  consumers 
fur  usable  prviducl  would  remain 
unchanged  That  is.  the  unit  cosi  would 
bf  the  same 

Actual  (Xists  to  producers  would  not 
in  I  Tease  becanse  of  the  chanjie  tn  the 
definition  of  tare  The  amoant  of  dmtned 
weight  meal  would  not  be  affected  by  a 
Irtbelinn  nile.  and  pnxreeeinn  ooats  per 
di  .lined  w»tj[hl  poarnl  wooW  be 
unafferied  The  proce»»or  is  only 
a<ltostinn  the  prtce  s^ffhlty  higher  per 
pound  and  net  weight  slightly  lower  to 
lover  for  the  prtxluiJ  a  esUmated 
weepa^e 

I'here  woukl  be  increased  costs  to 
producers  if  there  was  a  manihitory 
Cfuatrty  oowtrol  pro(^nnfi  The  atvdy 
estiniated  H  would  increase  industry 
rusts  from  t6H>  milltov  lo  fllH  mdliisi 
The  Impact  on  the  smaller  firms  wtwiWl 
[tf  i{re«ter  than  on  the  lar^fer  firms,  itiany 
of  whitii  already  kave  quality  cootroi 
systienM 

I'here  wuwld  also  l>e  a<id<l>on<<l 
(.•iinpliance  coats  for  lite  Federsl.  State 


and  local  aovemments.  The  study 
refrained  from  makiiig  any  quantitative 
estimates  of  these  coats  bwt  concluded 
that  "The  proposed  changes  would  have 
a  lander  impact  on  Slate  and  local 
givemments  than  on  the  Federal 
Government." 

USDA  3  Thud  Pmposal.  1000 

On  August  a.  1960.  USD  A  pablmhed 
Its  third  propoaal  on  net  wei||h(  in  the 
FadanI  Mm^atm  (46  FR  »cnz^S3Q23V 
The  Mumficant  ieiatiires  of  the  profKwal 

included: 

1.  "Retuonabie  ranationg  "  wouid  be 
based  aa  acteotific  procedureB 
(ii'veioped  ui  contvhaOon  with  the  NBS. 
These  vanafions  for  moisture  loss  would 
be  used  and  enfarcad  from  productiOD  to 
retail  sale  by  Federal.  State  sod  local 
officials  within  their  respective 
n-gulatorv  authontiet. 

2.  EnlahlishLos  o  defuiiUom  of  Late  m 
nhich  Lhe  net  weight  of  product  equah 
the  package  aad  cooteats  annus  the 
weight  of  the  packaging  ataJej-tais.  With 
regard  to  liquids  abaoroed  by  the 
packaging  materials,  USDA  developed 
two  altemativas  as  to  whether  to 
Include  or  exclude  LheiB  io  aet  weigbt 
dtitenxunati<v\a.  la  the  Unt.  the  "dry 
tare"  method,  the  free  Uquid.  which  has 
sepaxatad  ilaeLf  from  the  prodact  but 
which  has  not  been  absorbed  in  the 
packaging  materials,  is  included  in  the 
product  weight.  The  exceptions  to  this 
definition  are  those  few  products  which 
sre  packed  tn  substaoces  which 
consumers  normatly  discard  tn 
preparation  and /or  serving.  In  the 
second  ahematrve.  the  ~we1  tare" 
method,  the  nel  weight  extrhides  the  free 
liquid  as  well  as  the  packaging,  bi  this 
case,  the  nrnnerical  allowancea  wotikl 
be  used  to  determine  comphance. 

3.  Establishing  specific  sanrpting 
procedures  to  assure  consistent  weight 
nwasurewevt  and  compliance 
determmativrm  by  Federal.  State  and 
Axxj/  regvhtfyry  personnel.  lyAt 
includes  the  provision  that  the  Twt 
wetght  of  all  the  sample  packages  must 
meet  or  exceed  tfie  stated  net  weight. 

4  Mnkjnft  qvatity  control  programs 
voluntary  for  the  producers 

5.  Minimizing  svbsUintire  differences 
ht'tween  l/SDA  and  FDA  ne<  weight 
(i-tnpfTance  proc^edurea. 

6  Establishing  consistent  limited 
labeling  exempitons  for  meat  aad 
poultry  products  that  mee<  cnterta  for 
"small pockoget" and  "^nuttt-unit 
pttrkages  " 

When  the  ootmneiit  period  cioeed  on 
irSOA's  third  propoaal  In  lanuary  t9&\. 
over  ZTi  individuals.  35  trade 
orgamzations.  five  Federal  agencies.  15 
cnonty  and  city  goveiiinw.nts.  25 
universities.  135  pood  prodociog 


tal 


establishineats,  and  30  State 
goveimneiits  responded.  These 
responses  generally  reflected 
differciKJes  in  views  between 
consomers,  trade  organirations, 
universities,  industry,  and  State  and 
local  governments. 

Consumer  groaps  generally  supported 
the  idea  of  a  wet  tare  alternative  to  the 
dry  tare.  Although  they  preferred  a 
draiiied  weight  approach,  they  believed 
the  wet  tare  approach  was  a  reasonable 
compromise.  However,  the  industry 
asserted  that  compliance  was  very  good 
in  this  area  and  they  believed  there  was 
no  need  for  further  regulation  to  change 
enforcement  criteria.  Industry  preferred 
that  USDA  continue  use  of  the  dry  tare 
approach,  diaracteriziog  it  as  the  most 
viable.  efTicient  and  uniformly 
controllable  one.  They  favored  the 
exempUoo  of  bulk  packages  from  the  net 
weight  regulations. 

State  aad  local  govenuaeots  preferred 
using  drained  weight,  but  would  accept 
the  wet  iMn  apjuoach.  They  were 
coocamed  about  tite  defiAition  of  a  lot. 
their  role  in  the  enforoBflosat  and 
numerous  othar  iasuos  NIST  had  some 
comDeots  oa  defiaing  lot  aiae  and 
generally  enooura^ed  the 
standardization  of  r^gulalkma  aad 
testijQg  prooedHrea  tot  aii  govrnif 
agencies. 

Comparison  of  1990  Proposal  With 
Current  Proposal 

The  aew  propoaal  is  very  siaular  to 
the  lfi80  one.  Both  propoaals  create  a 
wet  tar*  optosi  to  dry  tare  teatins.  ia 
both.  USDA  ia  commatted  to  aaiac  tke 
dry  tare,  bat  wiB  allow  the  «»•<  tare 
uoider  certain  condittana.  Both  eatablish 
specific  sampling  procedures  to  aasare 
conitetent  wieight  Deamrement. 
However,  tkc  cureat  veraon 
specifically  adopts  hSS  Handbooks  133 
and  44  in  theae  areaa.  Tbe  reaaooaUe 
venations  ia  both  have  beea  baaed  on 
consultation  wMi  NiST.  Moreover,  the 
current  one  asea  NCWM  aa  the  prtocipal 
vehicle  to  establlah  the  deteratinatMB  of 
those  prodacts  suited  to  ^ay  area 
percentage  aUowanoes. 

In  the  curreiTt  propoaal  moisture  loea 
allowancea  for  several  products  ha^w 
already  been  detemined.  For  exaaipte, 
fresh  poultry  has  3  percent,  vamum 
packed  frankforters  has  l*h  peroent.  and 
bacon,  freah  sansage.  and  laacheon 
meats  have  0  percent  gray  area 
allowances.  Also  in  both  propoaals, 
FDA  and  USDA  coordinated  their 
efforts  to  minimize  their  differences 
Finally,  in  the  cwrent  proposal  the  lot's 
average  net  weight  must  meet  or  exceed 
the  labeled  net  weight,  while  in  the  IMO 
propoaal  the  ratniimiiB  weight  of  each 
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package  of  the  lot  had  to  meet  or  exceed 
the  labeled  weight. 

Withdrawal  of  1980  Net  Weight 
Proposal 

The  Net  Weight  Labeling  proposed 
rule,  published  on  August  B,  1980,  in  the 
Federal  Register  (45  PR  53002-53023]  is 
hereby  withdrawn  so  this  proposed  rule 
is  the  only  USDA  proposed  net  weight 
rule.  The  inability  of  USDA  to  gain 
sufficient  industry,  State  and  local 
government  and  consumer  support  was 
the  primary  reason  for  not  submitting  a 
final  net  weight  rule.  Furthermore, 
industry  strongly  objected  to  the 
provision  that  labeled  net  weight  is  the 
minimum,  not  the  average,  that  all 
samples  must  meet  or  exceed.  Industry 
believed  this  would  cause  much  more 
product  overpacking.  Under  the  new 
proposal,  this  provision  is  no  longer 
applicable. 

Increasingly  Strained  USDA-State  and 
Local  Government  Relationship  on  Net 
Weights 

In  tbe  1980'8  the  net  weight  issue  has 
become  an  increasing  problem  as  States 
and  local  governments  have  increased 
or  decreased  their  regulatory  efforts  on 
federally  inspected  products.  The  lack  of 
an  agreed  upon  standard  for 
determining  net  weight  with  products 
that  Incur  moisture  loss  has  strained 
relationships  among  the  Federal  State, 
and  local  governments,  confused  the 
public  and  angered  parts  of  the  industry. 

The  National  Conference  on  Weights 
and  Measures  (NCWM)  Initiative 

The  NCWM  is  an  important  national 
organization  representing  State  and 
local  Weights  and  Measures  ofGcials 
which  is  supported  by  fMIST.  Its  annual 
convention  is  attended  by  many  State, 
country,  and  city  Weights  and  Measures 
officials,  and  by  representatives  of  the 
Federal  government,  business,  and 
industry. 

During  the  69th  NCWM  i\nnual 
Meeting  in  August  1984.  then  Chairman 
Ezio  Delfino  established  a  Task  Force 
on  Commodity  Requirements.  He  gave 
the  Task  Force  the  charge  to  resolve  the 
"moisture  loss"  issue  in  the  area  of  red 
meat  poultry  and  flour.  He  asked  them 
to  apply  three  criteria  in  any  proposal 
they  developed:  That  it  be  fair  to  the 
packers,  verifiable  by  regulatory 
agencies,  and  useful  to  consumers 
making  value  comparisons.  The  task 
force  added  the  following  criteria:  That 
it  be  fair  to  all  retailers,  large  and  small, 
and  applicable  to  all  products  subject  to 
moistiire  loss,  not  just  red  meat  poultry, 
and  flour. 

The  membership  of  the  task  force 
included  individuals  from  Federal,  State, 


and  local  government,  business,  and 
consumer  interests.  Mr.  Richard  L. 
Thompson,  Chief  of  Weights  and 
Measures  for  Maryland,  was  chairman 
of  the  12-person  group.  The  government 
and  industry  representatives  were  Mr. 
John  W.  McCutcheon,  Deputy 
Administrator  for  Technical  Services, 
Food  Safety  and  Inspection  Service 
(FSIS),  USDA;  Mr.  Howard  Pippin, 
Director,  Division  of  Regulatory 
Guidance,  FDA;  Dr.  Carroll 
Brickenkamp,  NIST;  Dr.  Mahlon 
Bumette,  American  Meat  Institute 
(AMI),  later  replaced  by  Dr.  George 
Wilson  of  AMI;  Dr.  Kenneth  May  of 
Holly  Farms,  later  replaced  by  Mr. 
Stephen  Pretanik,  National  Broiler 
Council;  Mr.  Tom  Klevay,  Millers' 
National  Federation;  and  Mr.  Charles 
Cavenaro,  White  House  Consumer 
Affairs  O^ice,  later  replaced  by  Ms. 
Peggy  Adams,  Director  of  Bucks  County 
Department  of  Consumer  Protection. 

The  other  members  of  the  group 
included  Mr.  Paul  B.  Engler,  Director  of 
Los  Angeles  Weights  and  Measures, 
representing  the  Western  States 
Weights  and  Measures  (W&M) 
Association,  which  is  one  of  the  regional 
groups  of  State  and  local  weights  and 
measures  officials;  Dr.  Edward  Heffron, 
Chief,  Food  Division  of  Michigan 
Department  of  Agricidture,  representing 
the  Northwestern  (now  Central)  States 
W&M  Association;  Mr.  Kenneth  Butcher. 
Maryland  Weights  and  Measures, 
representing  the  Southern  W&M 
Association:  and  Mr,  Allan  Nelson. 
Chief,  Weights  and  Measures, 
Connecticut  Department  of  Consumer 
Protection,  representing  the 
Northeastern  W&M  Association. 

The  task  force  set  out  to  formulate 
national  guidelines  in  wet  tare 
compliance  testing.  The  basis  of  these 
guidelines  already  existed.  NBS 
Handbook  133  provides  sampling  and 
test  procedures  for  packagers  and 
inspectors  to  ensure  the  accuj-acy  of  net 
weight  declarations.  The  task  force  set 
out  to  see  how  these  procedures  could 
be  operationally  applied  to  the  meat  and 
poiiltry  industry  as  well  as  the  flour 
indusfry.  It  conducted  tests  to  determine 
the  moisture  loss  characteristics  of  these 
different  commodities. 

The  task  force  developed  a  conceptual 
model  of  a  "gray  area"  to  assess 
compliance  using  a  wet  tare 
methodology.  While  the  dry  tare  method 
is  expected  to  be  the  primary  system  of 
measurement  the  wet  tare  method  is  an 
alternative  for  further  testing,  if  desired, 
or  for  States  that  historically  have  used 
wet  tare  and  wish  to  continue  to  do  so. 
Its  model  had  a  range  of  weights  from 
greater  to  lesser  than  the  labeled  weight 
In  the  middle  of  the  scale  was  a  "gray 


area."  Products  whose  test  weight  was 
greater  than  labeled  weight  would  be  in 
compliance.  Products  that  weighed 
below  the  gray  area  would  be  out  of 
compliance.  When  a  product  fell  within 
the  gray  area,  further  investigation 
would  be  necessary  to  determine  its 
state  of  compliance. 

The  first  step  in  seeking  additional 
information  to  determine  compliance 
would  be  to  contact  the  USDA  official 
associated  with  that  plant  to  see  if  there 
is  a  USDA  approved  net  weight  quality 
control  (QC)  program  operating  in  the 
plant.  If  there  is  such  a  program,  the 
data  from  the  QC  program  can  be  used 
to  prove  the  lot  was  u\  or  out  of 
compliance.  If  the  plant  does  not  have  a 
USDA  approved  QC  program,  the  State 
or  local  government  authority  should 
declare  the  lot  out  of  compliance. 

Requirements  for  Implementing  the  Net 
Contents  Procedures  m  NBS  Handbook 
133 

There  are  three  sets  of  sampling  test 
procedures  for  determining  net  contents 
compliance.  They  are  the  unused  tare 
test  to  be  used  within  the  Federal 
establishment  for  all  meat  and  poultry 
products,  the  unused  tare  test  to  be  used 
outside  the  Federal  eslabhshment  for  all 
meat  and  poultry  products,  and  the  used 
tare  test  to  be  used  outside  of  the 
Federal  establishment  for  those  meat 
and  poultry  products  with  gray  areas 
cited  in  NBS  Handbook  133,  J  3.18.2., 
'Types  of  Products."  USDA  uses  and 
requires  the  unused  tare  testing  method 
in  Federal  establishments  State  and 
local  government  Weights  and  Measures 
officials  have  a  choice  between  used 
and  unused  tare  tests  in  their  testing  of 
products  that  have  gray  area 
determinations.  They  must  use  unused 
tare  testing  with  products  that  do  not 
have  a  gray  area  determination.  State 
and  local  Weights  and  Measures 
ofTicials  conduct  their  testing  outside  the 
Federal  establishment  Below  are 
requirements  for  each  test  based  on  .\BS 
Handbook  133. 

A.  Unused  tare  test  of  products  to  be 
used  in  Federal  establishments 

(1)  Define  and  Select  the  lot.  See  .N'BS 
Handbook  133,  Chapter  2,  Section  2.3. 
"Definition  of  The  Lot."  and  §  3. 18.3. c. 
"Selection  of  Lots." 

(2)  Select  the  proper  sample  size  from 
a  lot.  See  NBS  Handbook  133.  Chapter  2 
Section  2.8,  "Sampling  Plans  In  Category 
B"  and  Appendix  B.,  Table  2-5, 
"Sampling  Plans  of  Category  B  ' 

(3)  Determine  the  gross  weight.  The 
weight  of  the  package  including 
contents,  packaging  material,  labels,  eta 
See  Appendix  C,  Glossary, 
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S.-.'  NBS  H(«t>dho.>k  \Xl  (1wtp**T  2 
S-MtumJll      TAKK"   S.«<  ti.ui   '« '" 
(S)  [)«-l»nTntrM»  thr  :>*•(  i  tHilrfit.n  Th«l 

I ''!■'■  rill  iir<Tr«»«nr   Irdurtiimti  fur  t(»r»' 
1  'i'!in#"l  «»  unti<»"i1  t.ir»"  in  lhi«    n«el 
f   r.f  * II  iiMilc    St'f  A(»p«'n<ln  I 

vs.iuhl  deirmiinfui  m  (4)  «Ikiv^  from  th« 
K'»»i  wpt^hl  (ieUTniiiuni  in  I  t|  iiS«>vr 
tti\  I)i't«rmif\<»  /it<i:vi<tiiii/  fni  kayr 
ntr  Sri"  NllS  Hirulhwtok  IJ3  Snctwo 
■11     l>ta«i(>n  Cn tenon  Indivxiijn' 
r  II  k«t«»"»."  Section  2  9  "In.lividuiil 
I  ir.kMK<^«  "  Alto  M«>  NliS  Hantlbouk  \X\ 
S  ■(  ficin  Z  12.  Ti^AV's."  nrni  Apo^^ii  B 
I  .h<«»  2   12   "U  S  IVjvirtmriii  </f 
■\in>rultur»',  Mn«I  afkl  Poultry   (lr»jup« 
hm)  Low«r  Limits  for  Indlvidunl 

r  M  k'iMM«  ■■ 

17)  Lkilermuw  jreruf^e  poiJuine  ttrrvr. 
Srt-  NBS  HarulUxjii  IJJ  IJh^ipfcT  Z. 
S  ■!  !i  ill  J  rt     SanipliiiK  I'liins  in  (.:*i!f«ofy 
|;     fH(i»'i  Killy  S«-i  iioii  J  H  J    I)«Mision 
(    ilrTKMi   TSf  Avf  mur-  Pitth  " 

l<    L.'uu««J  Ure  te«(  u/  pruiiwcli  U»  b« 
u-.Pil  ()u<«iiV'  (rf  Ihtj  Ketitirjil 
(•■,tubli."»hwuuil 

1 1 )  [>fJn«  and  S.-l»ct  the  In<  See  NBS 
ll«iKlt>o«»k  lU.  Sert«>n  M.  •IVfinitKm 
( H  The  Lot  "  Hiul  I  1  1«  1<     "S»W:»ion 

.)'   |..i!h  " 

!  Jl  SeU«rt  tlw*  proper  min't>tr  trrt"  fmm 
,.    (M   See  MIS  tUmUxHtk,  1  W   OepVT  2. 
S.N  !H>n  2  7   '  SemplinK  Unnn  In  r.«»eyt>ry 
A       <  J  IH  t  .1       Sanj^e  Site"  iiml 
Appeodu  B  Tnl>le  I  Z.  "SwmHfH  P1««« 
I't  (  ateni>ry  A 

(H  Determinr  the  j,'n n  mrrtsht  The 
v^  'mhl  iTf  the  p«(  klixe  ifv  liiilmH 
1  .mtriiti   pH<  ki»<<inv  trirtlcnHl,  UheU   etc. 
S.'f  AjiptTulix  ("   (.lc*!»«irv 

i4l  Determine  the  unirn'^i  litrr  wftyht 
\  ■>'  NBS  H.in<Ux>oV  1  n.  (>mT4eT  2 
s.-,  fim  J  11  n    TAKK."  iitxl  »  3  18  3  Hi}. 
I  :i'is.-'i  or  l)r>ed  Uteti  T«re  " 

i',\  IVirrrnine  the  r»ef  ■ontrnln  T^iil 
quail'. !v  of  pmk*K*^  prfKluct  remmnlTij? 
after  ail  nerennnrv  liedtiitinnt  for  tsre 
(iiffinei)  i\»  uiiu.tfil  trtrt-  m  thru  r»i«e) 
h.ive  boer  mode   See  Apt>e«kln  (.^ 
(.lu«(i<irv   Subtriict  ihe  uaoMKi  tar*? 
wiMght  (It'U'nj'.iiifil  in  |41  (itinvc  fnim  lh<' 
HTMnn  eretxhl  determined  tn  f  Ij  sKtyc 

|H1  Uelrrmtn*-  '.nd'.vn-hn:!  piirkt:\;f 
►•-or  See  NIJS  Handbook  113  Chap'rr 
1.  S«-(  tion  2  7  .  "Sampling  Mans  In 
Category  A,"  e»pe<iallv  Serticm  2  ■"  1 
Deriaion  (Intrrxm   Individnal 
PH(k««(feti  '  SertHiTi  2  \Z  "M.AV«  '  Hnd 
Appf-iuli*.  B.  TaWe  2-\Z.  '^I  S 
Dfp.irtnit'nt  of  Aj<n<-«HiiP^   Mt-at  and 
I'uiiltry   (iroupa  Br»<l  Ixrwer  iJmita  for 
Iniliv  uIuhI  Paciayei  ~  S'e  NBS 
MandtxMjk  IM.  {  3  1H3ji..   The 
iiidivid'Jdl  I'm.kafe  Requininent.'' 


I")  IVlermtrte  nvemife  fHirhaff*'  error 
S«-e  NHSHHrKftMw>k  ir^.  Sertion  2^ 
■S<irtijilir(^  ftana  In  (^nlej^ry  A." 
i-Tperia!W  Sertion  2  7  2.  "T)eci.fion 
(  ntrnon  TVe  Avf  ra^c  Krror  "  Ser  NBS 
H.iniJ<.(inV  m  5  3in3f^11  The 
Avfni><»'  KetiiiirrmenL" 

C.  L'aed  tare  teal  of  products  (o  be  used 

nutsule  of  the  Federal  f^tabltahnwHit 
only  with  meal  and  poultry  prtRiBTta 
that  have  beett  de«tgnnlfd  as  i?n»y  arens 
types  of  products  pnhlmhe<J  in 
Handljook  133.  S«rction  3.18  2.  Types  of 
lYoducts." 

!  1 1  [>-firv  and  aeiect  the  JjC  See  NBS 
llHtidfioak  13a,  Section  2-3-  "Definition 
( )f  I  he  Lot.."  aod  f  ».iaj  c.  "Selection 
of  liota-" 

I  J)  Selert  the  proper  samplf  stzf  from 
a  lot  See  NBS  MnndlxKik  133,  Chjpter  2. 
SertUTn  2.*T  .  "Sampling  Flans  In 
(  iili-Rorj'  A  ,"  f  118  3  d.  Sdm;)le  Size; 
and  Appendix  B,  TaVile  2-2.  "SamiJlir^ 
Plans  uf  Catem>fy  \." 

(3)  DetejTnme  the  anus  mtHjihi.  The 
wcixht  of  the  packai^  inchjckng 
coateuts  packaguv;  cna(en«l,  i«bcls.  etc. 
S<-e  Appendix  C  Giosscry. 

(4 1  Uefermine  tkv  unad  larv  wet^tM 
S.'f  NHS  lUndbook  1J3  Chapter  2. 
SectKK^  2  n  h  TARE."  ar^d  ?  3  18  3  H2) 
WHTare" 

(S)  Delprmme  the  r.rt  crnter.ts  That 
(quantity  of  packaged  prodvirt  remaining 
after  all  nectissarj'  deductions  fur  tare 
(defined  as  used  tare  m  this  case)  have 
I'feii  made  See  .Appendi.x  C.  GltJSAaiy 
Suti'rm  t  the  used  Lure  wci^^ht 
deteriTiKiud  in  |4|  Mb*>ve  froro  the  gross 
vsei^hl  detemuiixj  in  (JJ  above. 

|h|  Detervine  tmiiridval pockixj^e 
error  See  NBS  Hand^iook  1X1.  Chapter 
2  Svei  tion  2.7    'Samplir«)t  Pinixt  la 
(  .iienorjf  A  ■■  evpecially  S«-<tKin  t-f  I 
Dec  iHwm  (>it«no<\  Indnxliial 
Pickaj?.-*    and  Serttixi  2  12  "M.AVs." 
Mixf  Appendix  B.  Table  2   12.  "U  S 
Department  of  Ajtncnlttrre.  Meat  and 
Poultry   Groups  and  Ij^wpr  Ljmits  for 
i;;dividual  pni  kages  "  S<>e  NTJS 
MandLxHjk  133,  {  3  IB  3  K    The 
Individual  PiirkaKP  Requirement   Wei 
Tare    and  }  3  IH.J.h  "What  ki  Do  Wlien 
the  l.ot  Is  in  the  Cray  Artii." 

C)  Detenriine  uvenigf  packufie  error 
St>e  NBS  liandlxKjk  IXI.  Sertjoa  2.7 
"Samplii>f  Piana  In  Cata>nory  A. ' 
ei»p«<cTalijr  SectKM  2  7.2,  'Deciaior 
('ntenon  The  Aver«||e  Ejtot."  See  NBS 
Handbook  113.  f  S-18.3.fI2l.  'The 
Averrt)|e  Rw^uireaaent"  and  }  3  1(1  J.h, 
What  to  Do  When  the  Lut  Is  m  the 
Cray  Kre*" 


MtfTforancium  of  Vrxfcrstandirtg 
Bftwffn  I  'SDA  ami  Thf  Statn  and 
Lot  ill  Covernmeai  AatAonLiee 

One  of  the  principal  products  of  the 
1  ask  Korce  w%»  tbe  devetopraent  iif  a 
HMidel  .N4«n(>randuaB  of  UndentaDdinft 
|S4()U)  betweeo  USOA  and  a  State  or 
locai  nurecDincBt.  This  MOU  concerns 
administrative  prooedurea  for  USOA 
and  the  State  aod  local  governments  to 
use  in  linpieaientin^  thn  propoaed 
refialatKw  of  meat  and  povltry  producti 
net  weight  oompliance.  This  MOU 
would  deacribe  in  concrete 
administraltve  procedures  (he  Stale  and 
local  government  concorrent  jarivdictvon 
authonty  with  USDA  for  net  we»j?ht 
enforcement  activities  outside  the 
federally  inspected  estaMishment  and 
the  reqwirementa  for  State  and  local 
officiala  when  they  enter  a  federafly 
inspected  establishment. 

UrnieT  die  MOU.  the  USDA  wouid 
aaaiat  State  aad  local  sfBcuia  by 

establishing  procedures  for  making  ita 
records  of  net  wei^ts  avaiUble  at  any 
federally  inspected  establishment, 
maintaining  a  system  for  evaluating  tare 
weights,  BiaLntaining  its  role  as 
e.xcJuaive  aulbonty  for  net  content 
labeling  at  Federal  estabUshmerls. 
reviewing  records  and  decisions  in  the 
everU  of  a  disagreement  with  State  and 
local  oXTicials.  deTiaing  sampling 
procedures,  and  cooperating  fully  with 
Stale  and  local  authoriUes  through 
liaison  ofncers. 

In  turn.  State  and  local  ofTiciak  wowW 
assist  ITSDA  by  iDStracting  its  officials 
in  how  io  apply  (he  testing  methods, 
using  proper  protocol  for  entering 
Federal  esta bliahfoenta,  and  taking 
disagreements  bet%eeeD  Federal 
inspectors  and  kxrjil  offMnals  to  the  FSIS 
Regiooal  Director  for  action.  Any 
disagreeinenta  at  the  re((ional  level 
could  be  appealed  to  the  Admintatralar 
of  l-"SIS. 

A  draft  of  the  MOU  is  printed  in 
Appendix  E  of  the  NatHmal  Conference 
on  WetffttM  and  S4eosare*-  Prrfgram  and 
CimrmittBe  Reports.  U.S.  Department  of 
ComoKerce:  r^atxinal  Bureau  of 
Standards,  lyas. 

f'n>^rttss  of  die  .\'BS  Tutk  Force  on 
Commodjty  Requirtrntnils,  1H87-88 

In  October  1987,  FSIS.  in  cooperation 
with  the  National  Broiler  Council  and 
the  National  Conference  on  Weights  and 
NVeasares  beyan  a  study  on  proditct 
moisttire  lo*s.  The  study  groop  collected 
data  re^rdinf;  the  moiature  loea  ta  fresh 
poultry  daring  plant  packing  and 
shipping  operations.  This  study  was 
conducted  in  six  cooperating  ponhry 
plants  using  over  400  retail  labded 


packages  of  poultry  to  determine 
moisture  loss  within  the  plant 

The  study  indicated  that  about  a  2 
percent  moisture  k>aa  occurs  within  the 
plant.  Previously,  data  on  moisture  loss 
from  frankfurters  collected  by  the 
American  Meat  Institute  indicated  that 
frankfurters  inctured  an  initial  rapid 
moisture  loss  then  continued  to  lose 
moisture  slowly  during  storage  and 
merchandising. 

The  moisture  loss  studies  provide  the 
basis  for  a  "gray  area"  for  States  that 
might  use  wet  tare  methods  to  determine 
compUance  without  being  in  conflict 
with  Federal  requirements.  While  the 
Federal  Government  prefers  to  use  a  dry 
tare  system,  the  regulation  would  allow 
States  to  use  the  wet  tare  approach.  The 
Department  would  be  providing  all 
enforcement  ofBcials  a  standard  and 
uniform  measure  by  which  to  determine 
net  weight  compliance  for  either  dry  or 
wet  tare  tests. 

During  the  task  force  meeting  on 
November  23  and  24, 19B7.  in  Rockville, 
Maryland,  the  task  force  members 
discussed  these  moisture  loss  studies. 
After  much  deliberation,  an  agreement 
was  reached  by  the  Task  Force 
concerning  the  gray  area  size  for  fresh 
poultry,  which  was  3  percent  and 
frankfurters,  which  was  2V^  percent 
Also,  bacon,  fresh  sausage,  and 
luncheon  meals  were  determined  to 
have  a  gray  area  of  0  percent.  This 
means  that  these  products  and  only 
these  products  have  approved  gray 
areas  for  wet  tare  tesbng.  All  other  meat 
and  poultry  testing  must  undergo  dry 
tare  testing.  NCWM  has  agreed  to 
continue  its  work  in  establishing  gray 
areas  for  meat  and  poultry  products.  In 
this  manner,  gray  areas  can  be 
established  for  most  if  not  all.  meat  and 
poultry  products. 

These  gray  area  agreements, 
representing  the  last  major  task  of  the 
group,  were  presented  to  the  Executive 
Committee  of  NCWM  for  their 
consideration  on  January  15, 1988.  They 
decided  to  put  the  task  force's  net 
weight  proposal  on  NCWM's  July  1988. 
convention  agenda.  On  July  22, 1988,  the 
conference  participants  approved  the 
proposal,  thus  incorporating  these 
changes  in  the  next  edition  of  NBS 
Handbook  133,  the  third  edition.  USDA 
intends  to  incorporate  by  reference  NBS 
Handbook  133  third  edition  (1988).  and 
NBS  Handbook  44. 1989  Edition,  in  the 
present  regulatory  change.  These 
materials  «md  other  pertinent  reports  are 
located  in  the  Office  of  the  Hearing 
Clerk.  FSIS,  USDA,  Room  3871,  South 
Building.  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250. 
These  materials  are  cited  below: 


"Analysis  of  Proposed  Regulations  on 
Net  We^t  Labeling,"  Washington  DC 
Consumer  Federation  of  America,  1978. 

ESCS.  "Assessment  of  Proposed  Net 
Weight  Labeling  Regulations  for  Meat 
and  Poultry  Products,"  Wariiington,  DC: 
USDA.  January  1979. 

National  Bureau  of  Standards 
Handbook  44,  "Specifications, 
Tolerances  and  Other  Technical 
Requirements  for  Weighing  and 
Measuring  Devices,"  1989  Edition, 
Washington.  DC:  U.S.  Government 
Printing  Office,  September  198a 

National  Bureau  of  Standards'  (NBS] 
Handbook  133,  "Checking  The  Contents 
of  Packaged  Goods,"  Washington.  DC: 
U.S.  Government  Printing  Office, 
September  1988,  Third  Edition. 

National  Conference  on  Weights  and 
Measures:  Progam  and  Committee 
Reports,  U.S.  Department  of  Commerce: 
National  Bureau  of  Standards,  1988. 

"Proposed  Changes  in  Meat  tmd 
Poultry  Net  Weight  Labeling  Regulations 
Based  on  Insufficient  Data." 
Washington,  DC:  U.S.  General 
Accounting  Office,  December  1978. 

Issues 

As  the  discussion  above  indicates,  the 
development  of  a  workable,  enforceable 
net  weight  standard  has  proven  to  be  a 
difficult  and  controversial  task.  The 
following  discussion  is  provided  to 
clarify  USDA's  position  on  a  number  of 
issues  which  had  to  be  considered  in  the 
development  of  this  proposal. 

Equity 

Consumers  and  State  and  local 
officials:  This  change  would  enable 
consumers  and  State  and  local  law 
enforcement  officials  to  know  that  there 
is  a  specific  measurable  amount  of 
moisture  loss  that  may  be  acceptable. 
The  amount  of  acceptable  moisture  loss 
is  determined  by  the  particular  product's 
characteristics  by  an  objective  and 
professional  organization,  the  NCWM. 
While  the  proposal  would  not  mandate 
a  drained  weight  concept  it  does  move 
in  that  direction  by  providing  for  the 
optional  use  of  a  used  tare  method  of 
assessment  which  the  consumers  and 
State  and  local  Weights  and  Measures 
officials  should  support. 

Both  unused  tare  (dry  tare)  and  used 
tare  (wet  tare  without  oven  drying)  are 
seen  as  legitimate  methods  of 
determining  net  weight  by  the  National 
Institute  of  Standards  and  Technology 
(NIST),  the  Federal  agency  concerned 
with  this  issue.  International 
organizations  also  recognize  unused  tare 
as  a  fair  and  accurate  method  of 
determining  net  weight  In  fact  NBS 
officials  claim  unused  tare  is  often  the 


method  of  choice  because  of  the 
following  advantages: 

1.  It  is  one  professionally  approved 
method  to  recognize  moisture  loss; 

2.  It  is  the  most  efficient  and  fastest 
way  to  test  product  weight  and 

3.  It  is  non-destructive  testing. 
However,  poor  distribution  practices, 

such  as  lack  of  temperature  controls, 
may  cause  more  hquid  to  be  purged 
from  the  product.  This  is  a  problem,  but 
trying  to  forecast  the  drained  weight  at 
the  point  of  packing  is  a  guessing  game. 
Certainly,  new  technology  has  reduced 
the  margin  of  error  for  a  packer  in 
estimating  the  amount  of  purge  from  a 
product.  USDA  wanted  to  recognize 
used  tare  as  an  alternative  to  unused 
tare.  It  did  so  by  making  explicit  the 
provision  for  u&ed  tare  determinations  m 
order  that  jurisdictions  that  want  to  use 
regularly  used  tare  might  do  so.  Also  dr> 
tare  jurisdictions  may  use  the  used  tare 
process  to  verify  that  the  distribution 
practices  are  reasonable. 

On  the  other  hand,  some  consumers 
will  probably  register  objections  to  this 
change  because  it  does  not  go  far 
enough  toward  a  drained  weight 
concept  They  object  to  'paying  for 
water,  blood,  etc."  While  the  proposed 
changes  may  reduce  problems  between 
the  regulators  and  the  industry,  the 
consumers  will  still  be  faced  with  a 
labeled  net  weight  statement  which 
includes  some  hquid  as  the  product 
However,  moisture  loss  is  a  natural 
process  from  many  water-added 
products.  Products  bleed  or  weep  into 
their  packaging,  after  they  have  been 
weighed  in  the  plant  Some  consumers 
think  that  no  liquid  or  moisture  should 
be  included  in  the  net  weight 
calculations;  however,  the  laws 
governing  meat  and  poultry  products 
require  that  reasonable  variations  be 
permitted  for  moisture  loss. 

Moreover,  the  marked  net  weight,  on 
even  products  that  do  not  suffer 
moisture  loss,  is  not  the  weight  of  that 
individual  package  but  of  the  average  of 
all  the  identical  product  by  type  and 
weight  in  the  lot  This  means  a  given 
package  could  be  slightly  underweight 
while  the  overall  weight  of  the  lot 
average  would  be  the  same  as  the 
marked  net  weight.  To  achieve  the 
marked  net  weight  on  every  package  the 
packer  would  have  to  overpack  to 
account  for  normal  variance  in 
industrial  production.  Again,  many 
consumers  think  that  every  package 
weighs  at  or  above  its  declared  net 
weight 

By  the  1960's.  the  average  weight  had 
become  the  industry  standard 
recognized  by  Weights  and  Measures 
authorities  internationally,  as  well  as  by 
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our  Federal.  Slate,  and  local 
govemm«^nts  This  i*  b«cau«e  companlea 
that  used  a  minimum  itandard  wer«  at  a 
competitive  dlsadvantaw  to  thoae  uaing 
an  average  The  very  influential 
National  Bureau  of  Standarda' 
Handbooka  133  and  87  use  the  average 
weight  concept  as  a  correct  means  to 
determine  accurate  weight.  In  fact  the 
California  Code  of  Regulation.  Title  IV. 
Chapter  8.  Subchapter  2.  Article  5.  like 
all  other  U  S.  Weights  and  Measurws 
authonties.  uses  the  average  weight 

The  regulations  under  the  FMIA  and 
PPIA  provide  for  reasonable  variation  in 
net  weight  declarations  due  to  good 
manufacturing  and/or  distnbution 
practices.  The  marked  or  labeled  net 
weight  Is  not  necessanly  the  weight  of 
that  Individual  package  but  of  the 
average  of  all  the  Identical  product  by 
type  and  weight  in  the  lot.  This  means  a 
given  package  could  be  slightly 
underweight  or  slightly  overweight, 
while  the  overall  weight  of  the  lot 
average  would  b«  the  same  as  the 
marked  net  weight.  Also,  as  noted 
before.  USDA  has  maximum  allowable 
variations  by  which  individual  packages 
can  vary  from  the  labeled  net  weight  to 
ensure  that  the  individual  variations  are 
"reasonable  variations."  To  achieve  the 
marked  net  weight  on  every  package  the 
packer  would  have  to  overpack  to 
account  for  normal  variance  in 
industrial  production.  In  practice, 
packers  tend  to  slightly  overpack  so  as 
to  minimiie  short  weight  problems. 

Industry 

The  new  proposal  would  standardize 
what  the  Federal  government  recognizes 
as  acceptable  procedures  for  the  State 
and  local  compliance  procedures  that 
industry  faces  at  the  retail  level  The 
coordination  of  Federal  and  State  action 
Ihrxiugh  this  proposed  regulation  and  the 
MOU  should  virtually  eliminate  the 
burden  on  industry  of  State  and  local 
net  weight  ofFicials  using  different 
compliance  cntena  on  federally 
inspected  product  by  establishing  a 
national,  specific  net  weight  standard 
with  prtx-edures  for  cooperative 
enforcement  by  the  Federal  and  State 
and  kicai  governments. 

Eaae  of  Enforcement 

One  of  the  strongest  features  of  this 
change  is  that  it  would  gi-eatly 
strengthen  the  enforcement  of  net 
weight  at  the  Federal.  State  and  local 
levels  The  use  of  specific,  numeric 
moisture  loss  allowances  will  eliminate 
much  confusion  in  assessing 
compliance  The  NBS  Handbooks.  133 
and  44.  should  provide  well  respected 
and  reliable  procedures 


The  MOU  would  create  a  working 
relationship  between  the  Federal 
Government  and  the  State  and  local 
governments  in  the  net  weight  labeling 
area  The  sharing  of  respoiMibilitiet 
through  effective  conciurent  |urisdiction 
should  create  a  unified  system  to 
enforce  net  weight  labeling  for  meat  and 
poultry  products. 

Compatibility  with  FDA 

This  proposal  is  beirig  developed  in 
tandem  with  FDA  to  assure  the 
maximum  poasible  compatlbihty  with 
FDA's  new  propoMl.  FDA  has  already 
told  tha  MCWM  that  the  us«  of 
Handbook  133  Is  not  in  conflict  with 
their  procedures.  Like  FSIS,  FDA's 
proposal  will  provide  for  mor«  expbcit. 
quantifiable  moisture  Iocs  allowances  in 
net  weight  determinations. 

Economic  Impacts 

Consumers 

The  proposed  changes  are  largely 
technical  changes  in  conducting  net 
weight  compliance  checka  on  products. 
These  should  have  httle  Impact  on 
consumers,  since  the  Industry's 
compliance  Is  already  high.  The 
additional  improvements  would  be 
small,  as  noted  in  ESCS,  ""Assessment  of 
Proposed  Net  Weight  Labeling 
Regulations  for  Meat  and  Poultry 
Products."  Washington.  DC;  USDA, 
December  1979.  We  believe  these 
flndlngs  are  still  valid  because  no 
changes  in  the  regulatory  system  have 
been  introduced  since  the  study  was 
done. 

Industry 

For  producers,  the  regulations  should 
have  little  impact  on  their  operations. 
The  FSIS  net  weight  product  sampling 
checks,  through  NBS  Sampling  Plan  B, 
will  be  comparable  to  the  current  plan. 
The  standardization  of  State  and  local 
enforcement  efforts  with  the  MOU  and 
the  use  of  NBS  Sampling  Plan  A  should 
reduce  industry's  problems  by  creating  a 
known  and  verifiable  standard  for 
compliance  checks. 

Regulatory  Agencies 

There  should  be  no  real  impact  on 
F'SIS  to  implement  the  changes. 
Inspectors  in  the  field  would  have  to 
follow  new  sampling  plans  and  scale 
calibration  procedures.  The  work  and 
amount  of  time  needed  to  accomplish 
these  activities  should  be  about  the 
same  as  is  currently  needed.  The 
inspection  force  would  need  some 
training  to  do  the  new  sampling 
pro<;edure8.  but  this  should  not  be  a 
difficult  or  time-consuming  task.  States 
and  localities  would  assist  FSIS  in 


examining  scales  for  their  accuracy 
using  NBS  Handbook  44  specifications. 
Generally,  they  already  monitor  the 
weighing  devices  in  federally  inspected 
plants  in  their  areas. 

With  the  MOU,  State  and  local 
Weights  and  Measures  officials  would 
be  able  to  do  a  much  more  effective  and 
efficient  |ob.  The  numerical  definitions 
on  acceptable  moisture  loss  would  make 
it  easier  to  determine  compliance,  and 
fine  and  prosecute  industrial 
wrongdoing.  Some  authorities  may 
increase  their  activities  and  some 
reduce  them  with  the  MOU.  In  any  case, 
there  would  probably  not  be  much  of  a 
change  in  the  cost  of  their  inspection 
activities  because  of  the  propoeaL 

Summary 

In  summary.  USDA  believes  that  the 
proposed  rule,  if  updated,  would  be  an 
important  change  in  standardizing 
weights  and  measures  practices  which 
benefit  industry,  enhance  the  role  of  the 
State  and  local  governments,  and 
provide  greater  protection  for  the 
consumers  without  creating  much,  if 
any.  additional  direct  or  indirect 
expenses  for  the  meat  and  poultry 
Industry. 

List  of  Subiecta 

9CFnPort317 

Meat  inspection.  Net  weight. 
9  CFR  Part  381 

Poultry  products  inspection.  Net 
weight 

For  reasons  set  out  in  the  preamble 
Parts  317  and  381  of  the  Federal  meat 
and  poultry  products  inspection 
regulations  would  be  amended  as 
follows: 

PART  317— (AMENDED) 

1  The  authonty  citation  for  Part  317 
continues  to  read  as  follows: 

Authority:  34  Stat  1280.  79  Slat.  903.  as 
amended.  61  Stat.  584,  84  Sut.  91,  438;  21 
use  71  et  leq..  601  et  teq..  33  U  S.C  1254. 

2.  Section  317.2  (9  CFR  317.2)  would 
be  amended  by  revising  paragraphs 
(h)(1)  and  (h)(2),  adding  a  new  sentence 
to  the  end  of  paragraph  (h)(5),  revising 
paragraphs  (h)(9)  (i)  and  (ii). 
redesignating  (h)(9)  (iii)  and  (iv)  as  (h)(9) 
(iv)  and  (v),  respectively,  adding  a  new 
(h)(9)(iii)  and  revising  (h)(ll).  These 
changes  will  read  as  follows: 


\  317.2    LatM<«:  D« 
featurea. 


(h)(1)  The  statement  of  net  quantity  of 
contents  shall  appear  on  the  principal 
display  panel  of  all  containers  to  be  sold 


at  retail  intact,  in  conspicuous  and 
easily  legible  boldface  print  or  type  in 
distinct  contrast  to  other  matter  on  the 
container,  and  shall  be  declared  in 
accordance  with  the  provisiona  of  this 
paragraph  (h). 

(2)  The  statement  as  it  is  shown  on  a 
label  shall  not  be  false  or  misleading 
and  shall  express  an  accurate  statement 
of  the  quantity  of  contents  of  the 
container.  Reasonable  variations  caused 
by  loss  or  gain  of  moisture  during  the 
course  of  good  distribution  practices  or 
by  unavoidable  deviations  in  good 
manufacturing  practice  will  be 
recognized.  Variations  from  stated 
quantity  of  contents  shall  be  as  provided 
in  S  317.19.  The  statement  shall  not 
include  any  term  quahfying  a  unit  of 
weight,  measure,  or  count  such  as 
'"jumbo  quart"  "full  gallon,"  "giant 
quart"  "when  packed."  "minimum."  or 
words  of  similar  Importance. 

(5)  *  *  *  Paragraph  (9)  of  this 
paragraph  (h)  permits  certain  exceptions 
from  the  provisions  of  this  paragraph  for 
margarine  packages,  random  weight 
consumer  size  packages,  and  packages 
of  less  than  ¥»  ounce  net  wei^t 
Paragraph  (12)  of  this  paragraph  (h) 
permits  certain  exceptions  from  the 
provision  of  this  paragraph  for  multi-unit 
packages. 

(9)  *   *   *  (i)  Individually  wrapped 
random  wei^t  consumer  size  packages 
(as  specified  in  subparagraph  (11))  and 
meat  products  that  are  subject  to 
shrinkage  through  moisture  loss  during 
good  distribution  practices  and  are 
designated  as  gray  area  type  of  products 
as  defined  in  Handbook  133,  $  3.18.Z 
need  not  bear  a  net  weight  statement 
when  shipped  from  an  official 
establishment  provided  a  net  weight 
shipping  statement  which  meets  the 
requirements  of  paragraph  (h)(2)  is 
applied  to  their  shipping  container  prior 
to  shipping  it  from  the  official 
establishment.  Net  weight  statements  so 
applied  are  exempt  from  the  type  size, 
dual  declarabon,  and  placement 
requirements  of  this  paragraph  (h),  if  an 
accurate  statement  of  net  weight  is 
shown  conspicuously  on  the  principal 
display  panel  of  the  container. 

(ii)  Individually  wrapped  and 
labeled  packages  of  less  than  ¥i  ounce 
net  weight  and  random  weight  consumer 
size  packages  shall  be  exempt  from  the 
requirements  of  this  paragraph  (h)  if 
they  are  in  a  shipping  container  and  the 
statement  of  net  quantity  of  contents  on 
the  shipping  container  meets  the 
requirements  of  paragraph  (h)(2); 

(iii)  Individually  wrapped  and 
labeled  packages  of  less  than  Mi  ounce 


net  weight  bearing  labels  declaring  net 
weight  price  per  pound,  and  total  price, 
shall  be  exempt  from  the  type  size,  dual 
declaration,  and  placement 
requirements  of  this  paragraph  (h),  if  an 
accurate  statement  of  net  weight  is 
shown  conspicuously  on  the  principal 
display  panel  of  the  package. 
•        *        •        *        * 

(11)  As  used  in  this  section,  a  "random 
weight  consumer  size  package"  is  one 
which  is  one  of  a  lot,  shipment  or 
delivery  of  packages  of  the  same 
product  with  varying  weights  and  with 
no  fixed  weight  pattern. 

3.  Sections  317.19  and  317.20  (9  CFR 
317.19  and  317.20)  would  be 
redesignated  as  SS  317.23  and  317.24 
respectively  (9  CFR  317.23  and  317.24) 
and  new  SS  317.18  through  317.22  (9  CFR 
317.18  through  317.22)  would  be  added 
to  Part  317,  and  the  Table  of  Contents 
would  be  amended  accordingly,  to  read 
as  follows: 


317.18  QuanUty  of  contents  labeling. 

317.19  DeflniUons  and  procedures  for 
determining  net  weight  compliaoce. 

317.20  Scale  requirements  for  accurate 
weights,  repairs,  adjustments,  and 
replacement  after  inspection. 

317.21  Scales:  testing  of 

317.22  Handling  of  failed  product. 

317.23  lar  Closure  requirements. 

317.24  Packaging  materials. 

{317.18    Quantity  Of  contents  latMing. 

Sections  317.18  through  317.22  of  this 
Part  prescribe  the  procedures  to  be 
followed  for  determining  net  weight 
compliance  and  prescribe  the 
reasonable  variations  from  the  declared 
net  weight  on  the  labels  of  immediate 
containers  of  products  in  accordance 
with  S  317.2(h)  of  this  Part. 

S  317.19    Definitions  and  proccdufM  for 
dstsrmlning  not  woigtit  compliance. 

(a)  For  the  piupose  of  58  317.18 
through  317.22  of  this  Part,  the 
reasonable  variations  allowed, 
definitions,  and  procedures  to  be  used  in 
determining  net  weight  and  net  weight 
comphance  are  described  in  the 
National  Bureau  of  Standards'  (NBS) 
Handbook  133,  "Checking  The  Contents 
of  Packaged  Goods,"  Washington,  DC: 
U.S.  Government  Printing  Office. 
September  1988.  third  edition,  which  is 
incorporated  by  reference,  with  the 
exception  of  the  Handbook  133 
requirements  hsted  in  paragraph  (b) 
below.  Those  provisions  incorporated 
by  reference  herein,  are  considered 
mandatory  requirements.  (These 
materials  are  incorporated  as  they  exist 
on  the  date  of  approval.  Copies  may  be 


purchased  for  under  $20.00  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402  It  is  also 
available  for  inspection  at  the  ofTice  of 
the  Federal  Register  Information  Center. 
Room  8401, 1100  L  Street  NW., 
Washingtoa  DC  20408  or  the  FSIS 
Hearing  Clerk.  Room  3171.  South 
Building,  Food  Safety  and  Inspection 
Service,  USDA.  14lh  Street  and 
Independence  Avenue.  SW., 
Washuiglon.  DC  20250). 

(b)  The  following  Handbook  133 
requirements  are  not  incorporated  by 
reference. 

Chapter  2  General  Coosidefations 

2.13.1  Polyethylene  Sheeting  and  Film 

2.13.2  Textiles 

2.13.3  Mulch 

Chapter  3  Methods  of  Test  for  Packages 

UbeM  by  Weight 

311.     Aerosol  Packages 

3. 14.  Glazed  Raw  Seafood  and  Fiih 

3.15.  Canned  Coffee 

3  16.     Borax 
3.17.     Flour 

Chapter  4  Metliodc  of  Test  for  Package* 
Labeled  by  Volume 

47.     Milk 

4.S.     Mayonnaise  and  Salad  Dressing 

4.9      Paint.  Varnish,  and  Lacquers — 

Nonaerosol 
4.11      Peat  Moss 

4  1^     Bark  Mulch 

4.15.    Ice  Cream  Novellies 

Chapter  5  Melliods  of  Test  for  PackagM 
Labeled  by  Count  Length.  Area.  Thick  neat, 
or  Combinatioas  of  Quantities 

5  4.     Polyethylene  Sheeting 

5.5.  Paper  Plates 

5.6.  Sanitary  Paper  Products 

5.7.  Pressed  and  Blown  Glass  Tumblers  and 
Stemware 

Appendix  O:  Package  Net  Contents 
Regulatioiu 

D.1.1.     US  E>epar1ment  of  Health  and 
Human  Services.  Food  and  Drug 
Administration 
D.1.3.     Federal  Trade  Commission 
D.1.4.    Environmental  Protection  Agency 
Dl.5.     U.S.  Departmen!  of  the  Treasury. 

Bureau  of  AcohoL  Tobacco,  and  Firearms 

§  317.20    Sceie  rvQuirefnents  for  eccurete 
weiQfrtSi  repeirs,  edjustmerrts,  end 
repiecement  after  Inspection. 

(a)  All  scales  used  in  federally 
inspected  meat  establishments  used  for 
weighing  of  meat  and  poultrj  products 
shall  be  installed,  maintained  and 
operated  to  insure  accurate  weights. 
Such  scales  shall  meet  the  applicable 
requirements  contained  in  National 
Bureau  of  Standards'  Handbook  44. 
"Specifications.  Tolerances  and  Other 
Technical  Requirements  for  Weighing 
and  Measuring  Devices."  1989  Edition. 
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Washington.  DC:  U  S  CovemmenI 
Printing  Office,  published  September 
198H.  which  IB  incorporated  by 
reference  (These  materials  are 
incorporated  as  they  exist  on  the  dale  of 
approval   Copies  may  be  purchased  for 
i-nder  $20  00  from  the  Superintendent  of 
Documents.  US  Government  Printing 
Office.  Washington,  DC  20402.  It  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register  Information  Center. 
Room  8401.  1100  L  Street  NW  . 
Washington,  DC  20408  or  the  FSIS 
Hearing  Clerk.  Room  3171,  South 
Building.  Food  Safety  and  Inspection 
Service.  USDA.  14th  Street  and 
Independence  Avenue.  SW., 
Washinflton.  DC  20250). 

(b)  All  scales  used  to  weigh  meat 
products  sold  or  otherwise  distributed  in 
commerce  or  in  States  designated  under 
section  301(c)  of  the  Federal  Meat 
Inspection  Act,  shall  b«  of  sufficient 
capacity  to  weigh  the  entire  unit  and/or 
package. 

(c|  No  scale  shall  be  used  at  a 
federally  inspected  establishment  to 
weigh  meat  products,  unless  it  has  been 
found  upon  test  and  inspection,  as 
specified  in  NBS  Handbook  44,  to 
provide  accurate  weight.  If  a  scale  is 
inspected  or  tested  and  found  to  be 
inaccurate,  or  if  any  repairs, 
adjustments  or  replacements  are  made 
to  a  scale,  it  shall  not  be  uaed  until  it 
has  been  inspected  and  tested  by  a 
USDA  official  and  it  must  meet  all 
accuracy  requirements  as  specified  in 
NBS  Handbook  44 

{317  21     Scaiaa:  t— ting  of. 

(a)  The  operator  of  each  official 
establishment  that  weighs  meat  food 
products  shall  cause  such  scales  to  t>e 
tested  for  accuracy  in  accordance  with 
the  technical  requirements  of  NBS 
Handbook  44.  at  least  once  dunng  the 
calendar  year  In  cases  where  the  scalt-s 
are  found  not  to  maintain  accuracy 
between  tests,  more  frequent  tests  may 
be  required  and  monitored  by  an 
appropriate  USDA  program  official 

(b|  The  operator  of  each  official 
establishment  shall  display  on  or  near 
each  scale  a  valid  certification  of  the 
scale  s  accuracy  from  a  State  or  local 
government's  Weights  and  Measures 
authority  or  shall  have  a  USDA 
approved  net  weight  program  under  a 
Total  Quality  Control  System  or  Partial 
Quality  Control  Program  in  accordance 
with  I  318.4  of  this  subchapter 

1317,22    HwxMng  Of  taltod  product 

Any  lot  of  product  which  is  found  to 
be  out  of  compliance  with  net  weight 
requirements  upon  testing  in  accordance 
with  I  317  19  shall  be  handled  as 
follows: 


(a)  A  lot  tested  in  an  official 
establishment  and  found  not  to  comply 
with  net  weight  requirements  may  be 
reprocessed  and  must  be  reweighed  and 
remarked  to  satisfy  the  net  weight 
requirements  of  this  section  and  be 
reinspected,  in  accordance  with  the 
reouirements  of  this  Part. 

(b)  A  lot  tested  outside  of  an  official 
establishment  and  found  not  to  comply 
with  net  weight  requirements  must  be 
reweighed  and  remarked  with  a  proper 
net  weight  statement,  provided  that  such 
reweighing  and  remarking  shall  not 
deface,  cover,  or  destroy  any  other 
marking  or  labeling  required  under  this 
subchapter  and  the  net  quantity  of 
contents  is  shown  with  the  same 
prominence  as  the  most  conspicuous 
feature  of  •  label. 

PART  M1-{AMENOC0] 

4.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  71  Slat.  441.  82  Slat.  791.  as 
nmended,  21  U  S.C  451  el  $eq:.  7B  Stat.  663  (7 
V  S.C.  iSO  at  ieq  ] 

5.  Section  381.121  (9  CFR  381.121) 
would  be  amended  by  revising  the  first 
sentence  of  paragraph  (a),  revising 
paragraph  (b).  adding  a  new  sentence  to 
the  end  of  paragraph  (c)(1),  adding  a 
new  sentence  to  the  end  of  paragraph 
(c)(5).  revising  paragraphs  (c)(e)  and 
(c)(9).  and  adding  new  paragraph  (c)(10). 
These  changes  will  read  as  follows: 

1 3*1.121    Quantity  of  comwitm. 

(a)  The  label  shall  bear  a  statement  of 
the  quantity  of  contents  In  terms  of 
weight  or  measures  as  provided  in 
paragraph  (c)(5)  of  Ihta  section.   *   *   * 

(b)  When  a  poultry  product  and  a 
nonpoultry  product  are  separately 
wrapped  and  are  placed  in  a  single 
immediate  container  bearing  the  same 
name  of  both  products,  the  net  weight 
on  such  immediate  container  may  be  the 
total  net  weight  of  the  products,  or  such 
immediate  container  may  show  the  net 
weights  of  the  poultry  product  and  the 
nonpoultry  product  separately 
Notwithstanding  the  other  provisions  of 
this  paragraph,  the  label  on  consumer 
size  retail  packages  of  stuffed  poultry 
and  other  stuffed  poultry  products  must 
show  the  total  net  weight  of  the  poultry 
product,  and  in  close  proximity  thereto, 
a  statement  specifying  the  minimum 
weight  of  the  poultry  in  the  product. 

(c)(1)  *  *  *  An  unused  tare  weight,  as 
defined  in  i  381.121b.  may  be  printed 
adjacent  to  the  statement  of  net  quantity 
of  contents  when  the  product  is 
packaged  totally  with  Impervious 
packaging  material  and  is  packed  with  a 
usable  medium. 


(5)  •  •  *  Paragraphs  (c)  (8)  and  (9)  of 
this  section  permit  certain  exceptions  of 
this  paragraph  (c)(5)  for  multi-unit 
packages,  and  random  weight  and  small 
packages  (less  than  V^  ounce), 
respectivefy. 

(6)  The  statement  as  it  is  shown  on  a 
label  shall  not  be  false  or  misleading 
and  shall  express  an  accurate  statement 
of  the  quantity  of  contents  of  the 
container.  Reasonable  variations  caused 
by  loss  or  gain  of  moisture  during  the 
course  of  good  distribution  practices  or 
by  unavoidable  deviations  in  good 
manufacturing  practice  will  be 
recognized.  Variations  from  stated 
quantity  of  contents  shall  be  as  provided 
in  I  381.121b.  The  statement  shall  not 
include  any  tenn  qualifying  a  unit  of 
weight,  measure,  or  count  such  as 
"jumbo  quart"  "full  gallon,"  "giant 
quart,"  "when  packed."  "minimum,"  or 
words  of  similar  importance  except  as 
provided  in  paragraph  (b)  of  this  section. 
•         •         *         •         • 

(9)  The  following  exemptions  from  the 
requirements  contained  in  this  section 
are  hereby  established: 

(i)  Individually  wrapped  random 
weight  consumer  size  packages  of 
poultry  products  (as  specified  in 
subparagraph  (10))  and  poultry  products 
that  are  subject  to  shrinkage  through 
moisture  loss  during  good  distribution 
practices  and  are  designated  as  gray 
area  type  of  products  as  defined  in  NBS 
Handbook  133.  f  3.18.Z  need  not  bear  a 
net  weight  statement  when  shipped  from 
an  official  establishment  provided  a  net 
weight  shipping  statement  which  meets 
the  requirements  of  paragraph  (c)(e)  is 
appbed  to  the  shipping  container  prior 
to  shipping  it  from  the  official 
establishment.  Net  weight  statements  so 
applied  are  exempt  from  the  type,  dual 
declaration,  and  placement 
requirements  of  this  paragraph  (c),  if  an 
accurate  statement  of  net  weight  is 
shown  conspicuously  on  the  principal 
display  panel  of  the  container 

(ii)  Individually  wrapped  and  labeled 
packages  of  less  than  V^  ounce  net 
weight  and  random  weight  consumer 
size  packages  shall  be  exempt  from  the 
requirements  of  this  paragraph  (c)  if 
they  are  in  a  shipping  container  and  the 
statement  of  net  quantity  of  contents  on 
the  shipping  container  meets  the 
requirements  of  this  paragraph  (c)(6); 

(iii)  Individually  wrapped  and  labeled 
packages  of  less  than  '>^  ounce  net 
weight  bearing  labels  declaring  net 
weight,  price  per  pound,  and  total  price, 
shall  be  exempt  from  the  type  size,  dual 
declaration,  and  placement 
requirements  of  this  paragraph  (c).  if  an 
accurate  statement  of  net  weight  is 
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shown  conspicuously  on  the  principal 
display  panel  of  the  package. 

(10)  As  used  in  this  section  a  "random 
weight  consumer  size  package"  is  one 
which  is  one  of  a  lot,  shipment  or 
delivery  of  packages  of  the  same 
product,  with  varying  weights  and  with 
no  fixed  weight  pattern. 

6.  New  55  381,121a-381,121e  (9  CFR 
381.121a-381.121e)  would  be  added  to 
Part  381,  and  the  Table  of  Contents 
would  be  amended  accordingly,  to  read 
as  follows: 

Sec. 

381.121a     Quantity  of  contents  labeling. 

381.121b    Definitions  and  procedures  for 

determining  net  weight  compliance. 
381 121c    Scale  requirements  for  accurate 

weights,  repairs,  adjustments,  and 

replacement  after  insjjection. 
381.121d     Scales:  Testing  of. 
381.1216     Handling  of  failed  product. 

§  381.121a    Quantity  of  contents  labeRnQ. 

Sections  381.121a  through  381.121e  of 
this  Part  prescribe  the  procedures  to  be 
followed  for  determining  net  weight 
compliance  and  prescribe  the 
reasonable  variations  from  the  declared 
net  weight  on  the  labels  of  immediate 
containers  of  products  in  accordance 
with  5  381,121  of  this  Part. 

§  381.121b    Daftnittons  and  procodures  for 
datarmlntng  net  walght  compUanca. 

(a)  For  the  purpose  of  55  381,121b  of 
this  Part,  the  reasonable  variations 
allowed,  definitions,  and  procedures  to 
be  used  in  determining  net  weight  and 
net  weight  compliance  are  described  in 
the  National  Bureau  of  Standards"  (NBS) 
Handbook  133.  "Checking  The  Contents 
of  Packaged  Goods."  Washington.  DC: 
U.S.  Government  Printing  Office, 
published  September  1988,  third  edition, 
which  is  incorporated  by  reference,  with 
the  exception  of  the  Handbook  133 
requirements  listed  in  paragraph  (b) 
below.  Those  provisions  incorporated 
by  reference  herein,  are  considered 
mandatory  requirements.  (These 
materials  are  incorporated  as  they  exist 
on  the  date  of  approval.  Copies  may  be 
purchased  for  under  $20.00  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  It  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register  Information  Center. 
Room  8401, 1100  L  Street  N'W„ 
Washington,  DC  20408). 

(b)  The  following  Handbook  133 
requirements  are  not  incorporated  by 
reference. 


Chapter  2  General  Considerations 

2.13.1  Polyethylene  Sheeting  and  Film 

2.13.2  Textiles 

2.13.3  Mulch 

Chapter  3  Methods  of  Test  for  Packages 
Ubeled  by  Weight 

3,11.  Aerosol  Packages 

3.14.  Glazed  Raw  Seafood  and  Fish 

3.15.  Canned  Coffee 

3.16,  Borax 

3.17,  Flour 

Chapter  4  Methods  of  Test  for  Packages 
Labeled  by  Volume 

4.7.     Milk 

4.6,    Mayonnaise  and  Salad  Dressing 
4.9.    Paint.  Varnish,  and  Lacquers — 
Nonaerosol 

4.11.  Peat  Moss 

4.12.  Bark  Mulch 

4.15.    Ice  Cream  Novelties 

Chapter  5  Methods  of  Test  for  Packages 
Labeled  by  Count  Length,  Area,  Thickness,  or 
Combinations  of  Quantities 

5.4.  Polyethylene  Sheeting 

5.5.  Paper  Plates 

5.6.  Sanitary  Paper  Products 

5.7.  Pressed  and  Blown  Glass  Tumblers  and 
Stemware 

Appendix  D:  Package  Net  Contents 
Regulations 

D.1.1    U.S.  Department  of  Health  and  Human 

Services,  Food  and  Drug  Administration 
D.1.3.    Federal  Trade  Commission 
D.1.4.     Environmental  Protection  Agency 
D.1.5,     U.S.  Department  of  the  Treasury. 
Bureau  of  Alcohol.  Tobacco,  and 
Firearms 

S  381.121c    Scala  raqulraments  for 
accurate  waH^ita,  rapalrs,  ad)u*tments,  and 
raptacamant  after  Inapectioa 

(a]  All  scales  used  in  federally 
Inspected  fraultry  plants  used  for 
weighing  of  meat  and  poultry  products 
shaU  be  installed,  maintained,  and 
operated  to  insure  accurate  weights. 
Such  scales  shall  meet  the  applicable 
requirements  contained  in  National 
Bureau  of  Standards  Handbook  44. 
"Specifications,  Tolerances  and  Other 
Technical  Requirements  for  Weighing 
and  Measuring  Devices,"  1989  Editioa 
Washington,  DC:  U.S.  Government 
Printing  Office,  published  September 
1988.  which  is  incorporated  by 
reference.  (These  materials  are 
incorporated  as  they  exist  on  the  date  of 
approval.  A  notice  of  any  change  in  the 
Handbook  cited  herein  will  be  published 
in  the  Federal  Register.  Copies  may  be 
purchased  for  under  $20.00  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402.  It  is  also 
available  for  inspection  at  the  Office  of 


the  Federal  Register  Information  Center, 
Room  8401. 1100  L  Street  .NW. 
Washington.  DC  20408  or  the  F'SIS 
Hearing  Clerk.  Room  3171.  South 
Building,  Food  Safety  and  Inspection 
Service.  USDA,  14th"Street  and 
Independence  Avenue  SW.. 
Washington.  DC  20250.) 

(b)  All  scales  used  to  weigh  poultry 
products  bold  or  otherwise  distnbuted  in 
commerce  or  in  States  designated  under 
section  5(c)  of  the  Poultn.-  Products 
Inspection  Act.  shall  be  of  sufficient 
capacity  to  weigh  the  entire  unit  and /or 
package. 

(c)  No  scale  shall  be  used  at  a 
federally  inspected  establish-ment  to 
weigh  poultrj  products,  unless  it  has 
been  found  upon  test  and  inspection,  as 
specified  in  NBS  Handbook  44.  to 
provide  accurate  weight.  If  a  scale  is 
inspected  or  tested  and  found  to  be 
inaccurate,  or  if  any  repairs, 
adjustments,  or  replacements  &re  made 
to  a  scale,  it  shall  not  be  used  until  it 
has  been  inspected  and  tested  by  a 
USDA  official  and  it  must  meet  all 
accuracy  requirements,  as  specified  in 
NBS  Handbook  44. 

S381.121d    Scales:  Tasting  ot 

(a)  The  operator  of  each  official 
establishment  that  weighs  poultry 
products  shall  cause  such  scales  to  be 
tested  for  accuracy  in  accordance  with 
the  technical  requirements  of  N^BS 
Handbook  44.  at  least  once  dunng  the 
calendar  year.  In  cases  where  the  scales 
are  found  not  to  maintain  accuracy 
between  tests,  more  frequent  tests  may 
be  required  and  monitored  by  an 
appropriate  USDA  program  official. 

(b)  The  operator  of  each  official 
establishment  shall  display  on  or  near 
each  scale,  a  valid  certification  of  the 
scale's  accuracy  from  a  State  or  local 
government's  weights  and  measures 
authority  or  shall  have  a  USDA 
approved  net  weight  program  under  a 
Total  Quality  Control  System  or  Partial 
Quality  Control  Program  in  accordance 
with  5  381  145  of  this  subchapter 

5  381,121a    HandNng  of  failed  product 

Any  lot  of  product  which  is  found  to 
be  out  of  compliance  with  net  weight 
requirements  upon  testing  in  accordance 
with  5  381.121b  shall  be  handled  as 
follows; 

(a)  A  lot  tested  in  an  official 
establishment  and  found  not  to  comply 
with  net  weight  requirements  may  be 
reprocessed  and  must  be  reweighed  and 
remarked  to  satisfy  the  net  weight 
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requirvnient*  of  thi«  section  arwl  Ytf 
rt'insfUM  ted.  in  Mccordance  wiih  the 
rt'(nnr»'menli  of  thia  f*ur\ 

(h)  A  lot  t<"ilt^<l  rMitsid*"  of  «n  ofTu  inl 
fslahlishment  tind  found  not  to  (X>mplv 
with  ru't  v¥»»iKhl  rf«<]nirpTnt*nt«  mtut  be 
rvwfighed  nrxl  r«»m«rV»»d  with  a  profxr 
net  weiKhl  statement.  pmvi<l<»d  that  such 
rewfijihing  Bnd  remarking  shall  not 
deface.  cxtvuT  or  destroy  any  other 
markitin  or  iabeliiiR  rvquirvd  under  this 
sutx.hapter  and  the  r»t't  quantity  of 
contents  is  ihown  with  the  iame 
prominence  as  the  most  ron«pt<:vi«"»ut 
feature  of  a  label 

i)i)iie  dt  Wjnhinx'i'n    [X^    nn    I.inuar)   12. 
I'W) 

l.««taT  M  Crawford. 

Aitm.mstnu'or  FihhJ  St.'fl}  ij/ij /.i^/wi  Cu'ii 
V-ri ;(  e 

[iH  Doc  (»-  ,S<«6  Filr<l  y  i  m  H  45  anij 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-3532-91 

Proposed  Am«ndm«nts  to  th« 
Gukl*lin«s  for  th«  Mcattti  As«*»«m«nt 
of  Su«p«ct  D«vttopm«nUI  Toxtcant* 

AOIftCv:  U  S  Environment.il  Protection 

ACnOK:  KfijMfsI  for  cummenis  on  thi- 
lYnpost'il  Amfndmenls  to  the  C.uiJ»'li;'.fs 
f  ir  the  I ledlth  AsSHSsment  of  Siiipert 
1  if\.  flopnii'nliil   I . )  X II  iifi's 

SUMMARY:  Ihf  r  S  f-'.iu  iro:;nient«l 
lY'iIiv^lion  .Ai^rr.i  V  (F.T.M  is  lodfly 
firupujiiiiK  miifniiituMilH  to  ihf 
(iuulclin*'*  for  the  Health  Assessmi'tit  of 
Su"»p»H  t  L)»'v  flopmfntd!  To\u:ar!t»  that 
were  iHHufd  on  S«-ptHmiifr  Zi.  1iJ8H  (51 
VK  t4<lJH-;W()4<1Mhfr.Mftfr   \  \in>--M 
Kuiilflini's   1 

rh('«t»  prop()«fil  H:nfruii:;r;ii!t  art" 
iiitenclt'ii  to  expand  Akpiu  \  miidance  on 
the  analysii  of  lievfiopmental  toxicity 
data  in  h((  nrdani  p  with  appropriatt' 
»<  lentifK.  *landardH  and  with  the 
puiu  If*  rt!ul  priM  fdiirt'*  PHtabliihed  in 
'Sr  i'a!utc«  adnurnHliTcd  hy  the  U'A 
rh«  pr<i{H)(M'«l  (imt"ndrT>^nt!i  wf^tti 
developed  as  part  of  an  mteruffire 
K'.iidelines  ilevelopnient  pro)<ram  under 
!he  ampii  e*  nf  the  A^enry  •  Ritik 
A^Hemment  Kopini    The  proposed 
Hriieiulmenfs  are  haned.  in  pari,  on 
r»'(  i)iiini«fndalion»  deveioptjd  in 
HI  lenlif'u;  workshops. 

Ihe  puhiir  is  inviied  In  i  onimfiil  and 
[mjMk  ixfrnawnl*  will  t>e  (xwisulertHl  ui 
final  A><eni:y  deasion*  on  (imeridin«  the 
I  iirreiit  j^indeliiies   C'ommeiiliirs  are 
asked  to  fo«  ui  on  several  special  tssiii 
p«rtiriil«Hy   (1|  a  prrnxni*^!  nrw  wpigtit 
of  evid«H«  Acdheme  and  iti  u*«.  and  [Z] 
the  advaiila^es  and  duailvanfaxes  of 
usiiix  this  srhfm«»  only  fur  haiard 
identifii  a'lon  versus  usirif<  it  in 
ton|uni  lion  wiih  dose  response  and 
exposure  assessment  infornialum   Also. 
(  omments  are  mviled  on  the  use  of  the 
special  term    referem  e  dose  for 
developmenlal  •■"iiity  (Kfl),^!      The 
I'Tm  KfDtrf  IS  used  to  distinguish  the 
tme  limited  reference  dose  for  exposure 
dunn>{  development  from  the  n-fcrence 
dosp  iKfDi.  whii  h  seniTally  rt'fers  to 
(  hronii   exposure  situations 

The  proposed  amemlnienls  are 
liidiv  idiially  identified  and  explained  in 
the  Su(ipleriicnlary  Idfurnialion  section 
of  this  tmtii  e  The  full  text  of  the 
proposed  miidelines  is  published  in  the 
f  illowinK  set  tion   As  u.sed  m  this  notice. 
Itie  ti-rm     proposed  k{uideiines     refers  to 
Ihe  (  urreni  niiidelines  as  nuKJified  tiy  the 
proposed  amendments   The  request  for 
(ommenl  applies  only  to  the  proposed 
anendinenis  hut  KP,\  will  also  consider 


any  important  new  scientiric 
information  beHTinj]  on  the  propoa«d 
guidelines  as  a  whole 

FJ'A  s  S<  lence  Advisory  Board  fSAB) 
also  will  review  Ihe  proposed 
amendments  at  a  meetins  to  be 
announced  in  a  future  PTDKRAL 
KK(.!STER  Agency  staff  will  prepare 
summaries  of  the  public  and  SAB 
comments,  analyses  of  maior  tssties 
presented  by  commentors.  and  A^nry 
responses  to  those  comments 
Appropriate  comments  will  be 
incorporated,  and  the  amended 
guidelines  w'.li  be  submitted  to  Lh.e  Rjik 
Assessment  Forum  and  the  Risk 
Assessment  Council  for  review.  The 
Risk  Assessment  Council  will  consider 
comments  from  the  public,  the  SAB,  and 
the  Risk  Assessment  f'oruni  tn  its 
rei.ommendations  to  the  EPA 
Adnunistratiir 

OATI:  F^Jbll^  comments  must  be 
postmarked  by  [une  5.  1989. 
AOOMCSS:  Comments  m.ay  be  mailed  or 
delivered  to  L)r  Carole  A  Kiramel, 
Reproductive  and  Developmental 
[oxKology  Fkanrh,  Mumcin  He.alth 
Assessment  Croup.  Office  of  Health  and 
Knvironmental  .Assessment  (RLMiHPl. 
\'  S  Knvironmental  f*rotection  Ageacy. 
¥n  U  Street  SW..  Washington.  DC 

POM  FUfTTHCR  INFOf«MATK)M  CONTACT: 

I)r  C^arole  A   Kimmel,  Telephone   2412- 
3H2-73J1 

Inipection  and  Copies  This  notice, 
refermcf  8.  supporting  document*,  and 
other  relevant  materials  are  available 
for  tnapectKin  and  copying  at  tbe  Public 
Information  Reference  I'nil.  (202)  382- 
.SH2ti  KJ'A  Headquarters  Ijbrary.  401  M 
Str«wt,  SW  .  W««hingfon.  UC.  between 
the  boura  of  AM)  am  and  4  30  pan. 
aur^UMtifTAjiv  imfohmatiom:  In  1984- 
h;s.  the  Agtmcy  proposed  risk 
Hsaeaiment  guidelines  for 
carcinogenicity,  exposure  assesament, 
mutagenicity,  developmental  toxicity  (49 
FR  4fi2<H--tft.l.n).  and  (.hemu  al  mixtiipet 
('.0  W.  1170-ll"h)  Following  extrnsive 
S(  lentific  and  public  review,  firial 
guidelines  were  issued  on  S«'ptember  24. 
19fle  (51  FR  3.19H2-.Mt)54 )   E-lai.h  of  the 
guidelines  set  forth  principles  and 
procedures  to  guide  F.l'A  scientists  in 
the  I  (indu<  t  of  Agency  risk  assessments, 
to  help  promote  high  8<  lentific  quabty 
and  Agency  wide  consistency,  and  to 
inform  Agency  decision  makers  Mod  tbe 
public  about  these  scientific  procedures. 

In  publishing  this  guidance   EPA 
emphasizeit  that  one  purpose  of  its  risk 
assessment  guidelines  was  to 
eiK  (lur.ige  research  and  analysis  that 
will  lead  to  new  risk  assessment 
methods  and  data,  "  which  in  turn  would 
btj  used  to  revise  and  improve  the 


guidelines,  and  better  guide  Agency  risk 
assessors  Thus,  each  of  the  19B8  nsk 
assessment  guidelines  was  developed 
and  published  with  the  understanding 
thdt  risk  assessment  is  an  evolving 
science  and  that  continued  study  could 
lead  to  changes. 

As  expected.  Agency  experience  with 
the  current  Guidelines  for  the  Health 
Aaaeasment  of  Suspect  Developmental 
Toxicants  suggests  that  additional  or 
alternate  approaches  should  be 
considered  for  certain  aspects  of  these 
guidelines  Proposals  to  amend  the 
current  guidelines  were  considered  soon 
after  their  publication  in  September  198(3 
because  of  new  reviews  or  re- 
evaluabons  that  focused  on  some  of  the 
issues  identified  for  research  in  the 
guidelines.  These  included  several 
workshops  and  symposia  cited  In  the 
Introduction  to  the  current  guidelines.  In 
addition,  much  expenence  has  been 
Rained  in  using  these  guidelines  and  in 
instructing  others  in  their  use  Based  on 
this  expenence.  the  proposed 
amendments  are  designed  to  clarify 
certain  aspects  of  the  current  guidelines, 
and  the  terminology  has  been  updated 
to  be  consistent  with  that  used  in  other 
Agent  y  guidanie 

As  outlined  below,  some  of  the 
changes  involve  substantive  revisions  to 
the  current  guidelines,  while  others 
simply  clarify  or  reorganize  current 
provisions  The  remainder  of  the  notice 
pubUshes  the  full  text  of  the  proposed 
guidebm^s.  that  is,  the  current  guidelines 
as  modified  by  the  proposed 
amendments 

Overview  of  f*ropo»ed  Amendments 

The  ma)or  proposed  amendments 
include  stronger  statements  concerning 
guidance  on  evaluating  maternal  and 
developmental  toxicity  based  on  F.PA's 
1987  workshop  on  this  topic,  particularly 
about  Ihe  interrelationship  between 
these  end  points  (see  Reference  3  in 
Se(  tion  VII  of  the  proposed  guidelines). 
A  ma)or  innovation  for  the  proposed 
guidelines  is  a  weight-of-evidence 
scheme  for  developmental  toxicants 
(Section  III  D|  which  was  developed  in  a 
1987  EPA  workshop  by  experts  from 
within  and  outside  the  Agency. 

Lrf-sser  changes  in  the  proposed 
guidelines  include  a  change  in  the  title 
from    Guidelines  for  the  Health 
Assessment  of  Suspect  Developmental 
Toxicants  '  to    Proposed  Guidelines  for 
Developmental  Toxicity  Risk 
Assessment  "  In  addition,  three  other 
settions  have  been  revised  the  Human 
Studies  section  (Section  111  B)  was 
reoriented  more  towards  nsk 
asaesament  than  study  design,  and  the 
Dose  Response  and  Risk 


Charactehiatioa  sectioca  (Sections  IV 
end  VI]  were  reorganized  so  that 
information  on  the  NO AEL/ uncertainty 
factor  approach  and  low-dose 
extrapolation  are  contaiaed  in  the  Dose- 
Response  section  (Seclian  IV).  and  the 
margin  at  expoaore  CifOE)  approach  is 
contained  in  the  Risk  Charactehzatioo 
section  (Section  VI). 

One  other  proposed  change  is  the 
introduction  of  the  tenn  Rfflnr  for  the 
reference  doae  for  devektpneBtal 
toxicity  derived  froas  dividing  the 
NOAEL  by  an  uncertainty  factor.  This  a 
to  distinguiah  the  developmeotal  toxicity 
reference  doee  (RfDm).  which  ia  baaed 
on  a  short-term  expoanre  as  occun  in 
most  developmental  toxicity  studies, 
frona  the  RfD,  which  the  Agency  derives 
based  on  a  chronic  or  sometimes  a 
subchronic  exposure  scenaria  These 
and  other  proposed  changes  are 
discussed  further  by  section. 

Section  I.  Introdtiction 

This  section  gives  the  general 
background  lofonnation  oa 
developmental  toxicity  hsk  assessment 
and  the  magnitude  of  the  potential  for 
developmeutal  toxicity  problems  in  ^ 
general  population.  !n  tbe  current 
guidelines,  EPA  provides  the  general 
basis  for  the  use  of  data  from  aounal 
studies  in  estimating  huaian  riak,  but 
does  not  describe  the  asaumptiona 
generally  Bxade  in  this  procesa. 

The  primary  proposed  amendment  in 
this  section  is  a  statement  ol  the  basic 
assumptiona  made  in  like  hak 
assessnaent  process  kx  devdopaicntal 
toxicity.  e.g.,  an  ^ent  tl»t  produces  an 
adverse  deveiopnseatal  effect  ia 
expennsestal  anlonal  studies  ia  ashamed 
to  pose  a  poteatial  hazard  to  huBkaaa, 
and  all  four  possible  manifestatioBS  of 
developmental  toxicity  (i.e.,  death, 
structural  abnormahty.  growth 
alteration,  functionai  deficit)  are  of 
coDcem  for  risk  asaesament  The 
assumption  of  a  IhreshcAd  ia  stated. 
although  this  asaiunptioa  is  currently 
being  discussed  in  the  titeratiffe.  as 
indicated  in  the  propoaed  amcodneBts. 
These  a88UB;iptioQS  help  to  more  ciearly 
identify  the  basis  for  the  Agency's 
approach  to  risk  asaessment  described 
in  the  proposed  guidelines.  Ia  addition. 
some  backgroaad  infonaabon  and 
references  have  been  revised. 

Section  H.  Definitions  and  Terminology 

This  section  seta  forth  the  definitioas 
of  particular  terms  that  are  widely  used 
in  the  field  of  developmental  toxicology. 
These  include  special  terms  srrcti  as 
"develapnseatal  toxicity,"  "altered 
growth,"  "malformations."  and 
"variations." 
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The  only  proposed  amendment  in  this 
section  is  the  deletion  of  the  terras 
"embryotoxicity"  and  "fetotoxicity." 
Because  ambiguities  in  these  terms  have 
led  to  confusion  and  misuse,  they  are 
not  used  in  the  proposed  guidelines. 
Thus,  Bse  o#  the  terra  "developmental 
toxicity,**  which  is  a  broader  term,  is 
encouraged  and  ambignrtres  are 
etmrinated. 

Section  DL  Hazard  Identificatioo  of 
Develnpmental  TcudcaiUs 

This  section  describes  the  shidy 
designs  used  in  animal  stiidies  and  the 
evaluation  and  interpretation  of  end 
points.  In  the  current  guidelines  the  title 
of  this  section  inclmtes  the  term 
"qualitative  assessment"  Also,  this 
section  recommends  that  other  EPA  risk 
assessment  gindelrnes  be  used  vrfien 
carcinogenic  or  mutagenic  effects  from 
developmental  exposwes  are  of 
concern. 

The  proposed  heading  for  this  section 
no  longer  includes  the  term  "qualitative 
assessment"  since  hazard  identification 
for  developmental  toxicity  also  includes 
some  evaluation  of  the  dose-response 
nature  of  an  effect  This  change  is 
proposed  because  the  distinction  in  the 
current  guidelines  between  qualitative 
and  quantitative  assessment  has  proved 
to  be  unsatisfactory  and  is  not  made  in 
actual  practice  when  using  the 
guidelines  to  assess  developmental 
toxicity  data. 

The  discuasion  of  potential 
carcinogenic  ejects  following 
development  exposure  is  proposed  to  be 
expanded  somewhat,  as  are  the 
statements  on  potential  mutational 
events.  These  changes  would  emphasize 
the  importance  of  considering  potential 
cardnogenic  and  mutagenic  electa 
resulting  from  develc^isaental  exposures. 
More  extensive  information  on 
conducting  risk  assesaotents  for  these 
types  of  effects  is  provided  in  the 
Guidelines  for  Carcinogen  Risk 
Assessment  (51  FR  33992)  or  the 
Guidelines  for  Matageoicity  Risk 
Assessment  (SI  FR  34006}. 

A.  Loborertory  Animal  Studies  of 
Derehpmental  Toxicity:  End  Points  and 
Their  Interpretation 

This  section  provides  general 
information  on  the  protocols  typically 
used  to  assess  developmental  toxicity. 

There  are  no  profiosed  amendawnts  to 
this  section. 

Al.  End  Pointa  of  Maternal  Toxicity. 

This  section  describes  the  types  of 
maternal  end  pomts  evainated  in 
developnental  toxicity  stedies  and 
provides  guidance  for  the  hazard 
assessment 


Tbe  proposed  amendments  to  this 
section  include  the  addition  of  support 
from  adverse  histopalhology  findings  to 
the  use  of  aherations  in  organ  weights 
as  a  si^  of  maternal  toxicity.  This 
change  would  indicate  more  clearly  the 
basis  fof  the  use  of  maternal  orjran 
changes  as  signs  of  materrtal  toxicfty 

A.2.  End  Points  of  Developmental 
Toxicity. 

This  section  describes  the  tj'pes  of 
developmental  end  points  evaluated  in 
developmental  toxicity  studies  and 
provides  guidance  for  tfie  hazard 
assessment. 

There  are  no  proposed  amendmenfi  to 
this  section. 

A.3.  Functional  Developmental 
Toxicology. 

This  section  provides  information  on 
the  state-of-the-art  in  the  evaluation  of 
functional  effects  resulting  from 
developmental  exposures. 
Developmental  neurotoxicity  is  briefly 
reviewed,  along  with  other  areas  of 
functional  evaluation.  Since  the 
publication  of  the  current  guidelines  ia 
1986.  specific  testing  in  this  area  has 
been  proposed  or  required  b>'  the 
Agency  for  certain  agents. 

The  proposed  amendments  to  tins 
section  reflect  the  current  regulatory 
status  for  developmenlal  neurotoxicity 
testing  in  the  Agency.  The  Office  of 
Toxic  Substances  (OTS)  recently 
proposed  developmental  neurotoxicity 
testing  guidelines  and  finalized  at  least 
one  test  rule  requiring  such  testing  (see 
Reference  28  in  Section  VII  of  the 
proposed  guidelines).  In  addition,  the 
Science  Advisory  Panel  for  the  Office  of 
Pesticide  Programs  (OPP)  has  approved 
the  development  of  testing  guidelines  for 
developmental  neurotoxicity.  The 
proposed  amendnents  note  these 
activities  and  identify  the  proposed 
bases  for  OPP  and  OTS  requrements  for 
such  testing. 

A.4.  Overall  EvafaiatioB  of  Materral 
and  Developmental  Toxiaty. 

This  section  discusses  the  relationship 
of  maternal  and  developmental  toxiuty 
and  the  evahiatioo  of  developmental 
toxicity  data  in  the  presence  of  maternal 
toxicity.  In  the  currcot  gwdchocs.  tlte 
statement  is  made  that  developaxntal 
effects  at  maternally  toxic  doses  ahooid 
not  be  discoimted  as  being  secosdary  to 
maternal  toxicity. 

A  stronger  statement  is  proposed  m 
this  section  concerning  the  finding  of 
developmental  toxicity  in  the  presence 
of  maternal  toxicity,  i.e,  when  adverse 
developmental  effects  are  produced  only 
at  maternally  toxic  doses,  they  are  still 
considered  to  represent  developmental 
toxicity  and  should  not  be  disconnted  as 
being  secondary  to  maternal  toxicity. 
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AUii   It  ID  prt)(Mm«'(i  thnt  mfi)rniiilu)ii  he 
rt<t(l»*<l  on  lh«»  impoftiinrp  of  pv  iiltiHlin|( 
both  mulfmrtl  und  ilfveiopmtinlMl 
tmlc.ity  fi)r  lh«"  firirtl  (hjirHCtenzatinn  (if 
risk  as  iiitotpglcil  t>y  pdrtu  ipHPU  hI  Ihr 
Fl'A  (ifMintorfd  worVshdp  on   'I"h»' 
Fa  tiluation  of  MnlfmHl  hhiI 
I)«>v«'l()pm«nlHl  Toxuity      Fhis  vvduM 
liuiu.Hle  Ihrtl  mHlemal  toxicity  (evt«n  in 
lh«'  ahs«»nr.«"  of  iJt'vplopnipntrtl  toxu  ity) 
Is  an  Important  end  point  to  evaluate  in 
the  context  of  all  avaiUhle  toxu  ity  data 

A  5  Short  Term  Testinj^  m 
L)«!velopmental  Toxicity 

Thig  section  iumman/-fi(  in  vivo  and 
in  vitro  aj>pmache»  to  short  term  testing 
for  developmental  toxicity   In  the 
current  Kuldelines.  the  Clhemoff/ 
Kavlock  asMay  It  de»cnb«;d.  hut  more 
recent  work,  including  a  NIOSH 
sponsored  conference  on  this  testing 
procetlure.  has  app««re<l  in  the 
literature. 

The  pn)p<.>««d  amendment  would 
update  the  section  to  include  recent 
Information  on  the  Chemoff/KavUxJi 
asnay   in  particular,  that  from  the 
NIOSH-sponsored  workshop  on 
"F.valuation  of  the  Chemoff/lCavlDck 
Test  for  Developmental  Toxicity  '" 

A  8.  Statistical  Considerations 

This  section  describ***  approaches  to 
the  statistical  evaluation  of  data  from 
animal  developmental  toxicity  studies 
and  includes  important  issues  of  study 
design  that  afTecl  interpretation  of  data. 

There  are  no  proposed  amendments  to 
this  se(  tion. 

IJ.  Human  Sludms 

This  section  desjnbes  the  evaluation 
of  human  data  for  developmental  toxic 
effects   In  the  current  guidelines,  this 
section  discusses  important 
con.sideratiims  of  study  design  and 
evaluation,  but  dues  not  provide  much 
guidance  to  the  n»k  assessor  on  the 
relative  importance  of  various  types  of 
human  data 

The  prop<jsed  amendments  would 
reorganize  and  modify  this  wction  to 
give  more  sp^icific  information 
concerning  the  use  of  human  data  in  risk 
assessment  (eg.  greatest  weight  should 
be  given  to  carefully  designed 
epidemiologic  studies  with  more  precise 
measures  of  exposure,  studies  with  a 
low  probability  of  biased  data  should 
carry  mure  weight  in  a  risk  assessment) 
These  revisions  would  make  this  se(  tion 
consistent  with  similar  sections  in  the 
lYoposed  Guidelines  for  Assessing  Male 
Reprv)ductive  Risk  and  Female 
Repnnluctive  Risk 

C.  OthtT  ConsidcniV.nntt 

This  section  discusses  the  importance 
of  pharmacokinetic  data  and  structure- 
activity  considerations,  if  available,  in 


the  risk  assessment  of  developmental 
toxicants. 

Th»*re  are  no  proposed  amendments  to 
this  Sfvtion 

D  Weigh<-of-Rvkl«nc«  Determination 

This  sp<  tion  describes  the  important 
considerations  m  determining  the 
rvlative  weight  of  various  kinds  of 
experimental  and'or  human  evidence  in 
estimating  the  risk  of  development 
toxicity  m  humans  in  the  current 
guKJelines.  vanous  factors  are  listed  as 
l>eing  important,  but  there  Is  no 
systematic  procedure  for  categorizing 
the  level  of  confidence  in  the  available 
data 

A  weight  (if  evidence  scJieme  is 
proposed  that  defines  three  levels  of 
confidence  for  data  used  to  identify 
developmental  hazards  and  to  assess 
the  risk  of  human  developmental 
toxicity  The  language  used  in  the 
scheme  is  intentionally  broad  to  allow 
for  scientific  judgment  in  classifying 
data  using  this  scheme,  and 
classification  of  agents  using  this 
scheme  would  require  experience  with 
developmental  toxicity  data.  The  intent 
of  the  discussion  is  that  the  scheme 
would  not  be  used  m  isolation,  but 
would  be  the  first  step  that  must  be 
combined  with  Information  on  dose- 
response  and  exposure  for  the  final 
charactenzation  of  nsk 

IV.  Doae-ResponM  AMessmeot 

This  section  descjnbes  the  evaluation 
of  the  dose-respKjnse  data  from 
developmental  toxicity  studies.  In  the 
current  guidehnes.  certain  terminology 
(eg.  NOFX.  LOFJ.)  is  used  in  a  way  that 
IS  no  longer  consistent  with  its  usage  in 
other  Agency  guidance  in  addition, 
certain  topics  (e  g  .  the  margin  of  safety, 
now  termed  the  margin  of  exposure)  that 
are  discussed  as  dose-response  issues  in 
the  current  guidelines  are  treated  as  nsk 
charactenzation  issues  in  other  Agency 
guidance 

The  pmposed  heading  for  this  section 
no  longer  includes  the  term 
"quantitative  assessment."  since  a  sharp 
separation  between  qualitative  and 
(juantitative  assessment  in  the  current 
guidelines  is  not  made  in  practice.  Dose- 
Response  Assessment  is  Section  IV. A  in 
the  current  guidelines 

The  pniposed  amendments  to  this 
section  incorporate  terminology  (eg.. 
NOAKI.  LOAFJ,  RfU)  that  would  make 
the  proposed  guidelines  consistent  with 
other  Agency  guidance  The  section 
discusses  the  identification  of  the 
NOAF.l./lX)AEL.  the  factors  used  in 
establishing  the  appropnate  uncertainty 
faitiir.  and  the  calculation  of  the  RfDm 
]  hese  proposed  changes  would  also  be 
consistent  with  the  way  m  which 


chronic  RfDs  are  calculated  However, 
in  the  proposed  guidelines,  the  term 
RfUtrr.  t>ased  on  short  term  exposure,  is 
introduced  to  distinguish  it  from  the 
general  RfD  An  updated  discussion  of 
the  status  of  mathematical  approaches 
for  dose-response  modeling  and  low- 
dose  extrapolation  for  developmental 
toxicity  IB  also  included 

V.  Exposure  Ass«s»m«nt 

This  section  descnbes  the  issues  of 
concern  for  developmental  toxicity  in 
the  estimation  of  the  human  exposure 
levels  in  the  current  guidelines,  this 
section  includes  information  related  to 
human  exposure-effect  relationshps 
that  IS  actually  more  closely  rel.iicd  to 
determining  dose-effect  relationship  in 
humans 

The  proposed  amendments  to  this 
section.  Section  IV. B.  m  the  current 
guidelines,  include  transfemng  some 
guidance  from  the  section  on 
determining  human  exposure-effect 
relationships  to  Section  IV  (Dose- 
Response  Assessment)  since  this 
discussion  is  more  involved  with  dose- 
response  assessment  in  humans  The 
remaining  information  in  this  section 
focuses  pnmarlly  on  the  special 
considerations  concerning  exposure 
assessment  for  developmental  toxicity. 
Another  proposed  change  in  this  section 
would  more  clearly  indicate  that  since  a 
single  exposure  at  the  critical  time  in 
development  is  sufficient  to  produce  an 
adverse  developmental  effect,  the 
human  exposure  estimate  used  to 
calculate  the  margin  of  exposure  is 
usually  based  on  a  single  dose  that  is 
nut  adjusted  for  duration  of  exposure, 
and  the  number  of  exposures  is  not 
considered  important  unless  there  is 
evidence  for  a  cumulative  effect 

VI.  Risk  Characterization 

This  section  descnbes  the 
summanzation  of  all  the  toxicology  and 
exposure  data  in  the  final  stage  of  the 
risk  assessment  process.  In  the  current 
guidelines,  this  section  also  includes  a 
discussion  of  mathematical  approaches 
tu  quantitative  nsk  assessment 

The  proposed  amendments  to  (he  risk 
(.harHitenzation  section.  Section  IV. C  in 
the  current  guidelines,  include  a 
discussion  of  the  Margin  of  Exposure 
approach.  The  discussion  of  dose- 
response  models  and  risk  extrapoldlion 
procedures  has  been  moved  to  Section 
iv,  Dose-Response  Assessment  in  the 
proposed  guidelines. 

VII.  References 

This  section  includes  a  full  list  of 
references  for  the  proposed  guidelines 
and  18  Section  V  in  the  current 


guideline*.  Appropriate  reiercncc 
change*  aod  MkiitiorM  bave  been  made 
to  conform  to  the  propoeed 
amendments. 

Dit*:  February  n.  Ml» 
John  A.  h4eore. 
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Proposed  Guidelines  {or  Developmeotal 
Toxiefty  Risk  Assessment 

/.  Introtkiction 

A.  General 

These  Proposed  Cukielinefl  for 
Developmental  Toxicity  Riali 
Assessment  (hereafter  Guidelines} 
describe  the  procedures  that  the  US. 
Environmenta]  Protection  Agency  (EPA) 
will  follow  in  rrahahng  potential 
devek^tmental  toxicity  associated  vnth 
human  expctsure  to  environraental 
toxicants.  Tbe  Agency  has  sponsored  or 
participated  in  several  conferences  that 
addressed  issues  related  to  such 
evaluations  and  that  provided  some  of 
the  scientific  basis  {or  these  risk 
assessment  Guidelines  (1-6).  The 
Agency's  authority  to  regulate 
substances  that  have  the  potential  U> 
interfere  adversely  with  Kiiman 
development  is  derived  from  a  namber 
of  statutes  that  are  Bn4>leffieiited  dirough 
multiple  offices  within  the  EPA.  The 


procedures  described  herein  are 
intended  to  pronote  consistency  across 
program  offices  witkin  tbe  Agency  in  the 
asseawnent  of  devdopmentat  toxic 
effects. 

The  developmental  toxicity 
assessaaents  prepeured  porsnant  to  these 
Guidelines  wiU  be  used  with  the 
requirements  and  constraints  of  tbe 
applicable  statutes  to  airtve  at 
regnlatory  deciaioofl  concerning 
developmental  toxicity.  These 
Guidehnes  provide  a  ger^ral  format  for 
analyzing  and  orgaoazing  tbe  available 
data  for  cooductlB^  risk  cssessmenta. 
The  Agency  previously  has  issued 
testing  guidelines  (7.  8)  that  provide 
protocols  designed  to  determine  the 
potential  of  a  test  substance  to  induce 
structural  and/ or  other  adverse  effects 
in  the  developing  coaceptiis.  These  risk 
assessment  Guidelines  do  not  change 
any  statutory  or  regulatory  prescribed 
standards  for  the  type  of  data  rvecessary 
for  regulatory  action,  but  rather  provide 
guidance  for  the  interpretation  of  studies 
that  foUow  the  testing  guidelines,  and  in 
addition,  provide  hmited  information  for 
the  interpretation  of  other  studies  [e.g.. 
epidemiolo^  data,  functional 
developmental  toxicity  studies,  and 
short-tenm  tests)  that  are  not  routinely 
required,  but  may  be  encountered  when 
reviewing  data  on  particular  agents. 

The  National  Research  Council  (9)  has 
defined  risk  assessment  as  being 
comprised  of  some  or  all  of  the  following 
components;  hazard  identification,  dose- 
response  assessment,  exposure 
assessment,  and  risk  characterization.  In 
general,  the  process  of  assessing  the  risk 
of  human  developmental  toxicity  may 
be  adapted  to  this  format.  However,  the 
components  of  this  format  should  not  be 
considered  in  isolation.  Instead,  an 
appreciation  of  the  potential  for  risk  and 
the  conseqnences  of  exposure  can  come 
only  from  consideration  of  tbe 
integration  of  all  fonr  components.  Each 
component  contrfbtites  to  the  final 
assessment  of  risk. 

Hazard  identification  invohres  the 
evaluation  of  all  available  exp)erimental 
animal  and  human  data  to  determine  if 
an  agent  is  likely  to  cause 
developmental  toxicity.  In  considering 
developmental  toxicity,  these  Gmdehnes 
will  address  not  only  structural 
abnormalities,  but  also  fetal  and 
neonatal  death,  growth  alteration,  and 
functional  abnormaHties  that  may  result 
from  developmental  exposure  to 
environnmital  agents. 

The  dose-response  assessment 
defines  the  relation^p  of  the  dose  of  an 
agent  to  the  occurrence  of 
derekipaientally  toxic  ^ects. 
Accordtiig  to  the  Natiooal  Researdi 
Council  (9).  this  conponent  would 


usually  include  extrapolation  from  high 
to  low  doses  and  from  expertnaental 
animals  to  humans.  Smce  at  present 
there  are  no  mathematical  extrapolation 
models  that  are  generally  accepted  for 
derelopmental  toxiaty.  uncertainty 
factors  are  applied  to  the  nc  obsenied 
adverse  effect  level  n>JOAEL)  to  denve  a 
reference  dose  for  devekjpraental 
toxicity  (RflV)-  The  RfI>trT »»  based  rm  a 
short  duration  of  exposure  as  is 
typically  used  in  developmental  toxicity 
studies  m  expenmental  arnmals  The 
use  of  the  term  RflVr  disfingoishes  it 
from  the  reference  dose  fRfD)  which 
refers  to  chronic  exposore  sitBafion* 
(10),  Tins  approach  is  discnssed  further 
in  these  Gsidelines  (Section  fV) 
Potential  mathematical  models  are  beirg 
evaleated  by  the  Agency  for  application 
to  data  in  this  area  (5). 

The  exposure  assessment  ident  Jies 
populations  exposed  to  an  agent 
describes  their  composition  and  size. 
and  presents  the  types,  magnitudes, 
frequencies,  and  durations  of  exposure 
to  the  agent.  The  exposure  assessment 
provides  an  estimate  of  human  exposure 
levels  from  all  potential  sources. 

In  risk  charactenzation.  the  exposure 
assessment  and  the  hazard 
identification  and  dose-response 
assessment  are  combined  to  estimate 
some  measure  of  the  risk  of 
developmental  toxicity.  Here  the 
NOAEL  and  the  estimated  human 
exposure  levels  may  be  compared  to 
provide  a  margin  of  exposure  (MO£).  As 
part  of  risk  characterization,  a  summary 
of  the  strengths  and  weaknesses  m  each 
component  of  the  risk  aasessnient  are 
presented  along  with  ma)or 
assumptions.  scienUfic  )wdgments.  and. 
to  the  extent  possible,  qualitative  and 
quantitative  estimates  of  the 
uncertainties.  The  weight-<rf-ev»dence 
determioatian  should  always  be 
presented  in  conjunction  with 
information  on  dose-response  and.  if 
available,  the  human  exposure  estimate. 

Risk  assessment  is  ^ust  one 
component  of  the  rej?ulatory  process  and 
defines  tbe  adverse  health  consequences 
of  exposmv  to  a  toxic  agent  The  other 
comptment  risk  managemenL  combines 
the  risk  assessment  with  the  directives 
of  tbe  enabling  regulatory  legislation, 
together  with  toooecononiic.  technical. 
political,  and  other  considerations  to 
reach  a  decision  as  to  whether  to  control 
future  exposure  to  the  suspected  toxic 
agent  and,  if  so,  the  level  of  control  The 
acceptabihty  of  the  uncertainty  factor  or 
the  margin  oi  exposure  arid  risk 
management  decisions,  but  the  scientific 
bases  for  establishing  these  values  are 
discussed  here. 
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D  Ouckground 

The  btfckgn)und  Incidenc.e  of 
ilfvflopmental  defects  in  the  human 
population  i«  quite  larjie  For  example. 
Mertijj  (11|  estimated  that  appn)xim«tely 
SCf.  i)f  human  cdnceptuses  fail  to  reach 
tf!rm.  Wilcox  (12).  uainjj  biochemical 
techniques  for  detecting  pregnancy  as 
early  as  9  days  poslconccption. 
(ihserved  that  35%  of  pregnancies  ended 
in  an  embryonic  or  fetal  loss 
AppnjMmalely  3%  of  newborn  children 
are  found  to  have  one  or  more 
signincant  congenital  malformatinns  at 
birth,  and  by  the  end  of  the  first 
postnatal  year.  al)out  3%  more  are  found 
to  have  serious  developmental  defects 
|i:i|  Of  these,  it  is  estimated  that  2i)% 
are  of  known  genetic  transmission.  !()% 
are  attributable  to  known  environmental 
f<i(  Hirs.  and  the  remainder  result  from 
unknown  causes  (14)  Also. 
approximately  7  4%  of  children  are 
reduced  in  weight  at  birth  (i.e..  below 
2.SO()g)(151. 

(^lose  to  one  half  of  the  children  in 
hospital  wards  are  there  because  of 
prenatally  acquired  malformations  (16) 
The  Centers  for  Disease  Control  recently 
evaluated  the  enormity  of  the  problem 
of  developmental  disabilities  in  the 
United  States  Among  all  races, 
congenital  anomalies,  sudden  infant 
death  syndrome,  and  prematunty 
combined  account  for  more  than  SiYS,  of 
Infant  mortality  In  the  United  States 
(17)  In  addition,  among  the  leading 
causes  of  estimated  years  of  potential 
life  lost  ( YP!J.)  l)efore  the  age  of  65. 
congenital  anomalies  ranks  fifth, 
prematurity  ranks  sixth,  and  sudden 
infant  death  syndrome  runks  seventh 
(IH)  Tha  YPll.  estimates  may  actually 
underestimate  the  public  health  impact 
(if  congenital  anomalies  because 
stdti.Htics  on  the  following  may  not  be 
represented  |1H)   |1)  Anomalies  in 
infants  who  die  shortly  after  birth  may 
not  l)e  diagnosed  and  death  may  not  be 
Httnbuted  to  congenital  anomalies:  (2) 
YPIJ.  estimates  are  based  only  on  live 
births  and  thert;fore  do  not  take  into 
account  the  number  of  fetuses  with 
anomalies  that  were  spontaneously 
aborted  or  infants  that  were  stillborn,  (3) 
with  prenalrtl  diagnoses  of  chromosomal 
iihriormalities  and  neural  tube  defects, 
pregnancies  may  be  terminaled  and  thus 
these  statistics  are  not  represented  in 
the  YPli.  estimates 

Exposure  lo  ag«'nt8  affecting 
development  VMn  result  in  any  one  or 
more  of  four  possible  manifestations 
(death,  structural  abnormality,  growth 
alleration,  and/or  functional  deficit) 
Therefore,  assessment  efforts  should 
encompass  a  wide  array  of  adverse 
developmental  end  points,  such  as 


spontaneous  abortions,  stillbirths, 
malformationa,  early  postnatal 
mortality,  reduced  birth  weight,  and 
other  adverse  functional  or  physical 
changes  that  are  manifested  postnatally 
Numerous  agents  have  been  shown  to 
be  developmental  toxicants  in  animal 
test  systems  (16)  Several  of  them  have 
also  been  shown  to  be  the  cause  of 
adverse  developmental  effects  in 
humans,  including  alcohol,  aminoplenn. 
busulfan.  chlorobiphenyls. 
diethylstilbestrol.  isotretinoin,  lead, 
organic  mercury,  thalidomide,  and 
valproic  acid  (13.  20.  21)  Although  a 
number  of  agents  found  to  be 
developmental  toxicants  in 
experimental  animal  studies  have  not 
shown  clear  evidence  of  hazard  in 
humans,  the  available  human  data  are 
inadequate  to  determine  a  cause  and 
effect  relationship  Comparisons  of 
human  ami  exp>enmental  animal  data 
have  been  made  for  a  limited  number  of 
agents  that  are  human  developmental 
toxicants  (22-24)  In  these  comparisons, 
there  was  almost  always  qualitative 
concordance  of  effects  between  humans 
and  at  least  one  species  tested:  also,  the 
minimally  effective  dose  (MED)  for  the 
most  sensitive  animal  species  was 
approximately  0.5  to  100  times  the 
human  MED.  not  accounting  for 
differences  in  the  Incidence  of  effect  at 
the  MED.  Thus,  there  is  some  basis  for 
estimating  the  risk  of  exposure  to  human 
development  based  on  data  from  animal 
studies 

However,  there  are  a  number  of 
unknowns  in  the  extrapolation  of  data 
from  animal  studies  to  humans. 
Ilierefore.  a  number  of  assumptions 
must  be  made  which  are  generally 
applied.  These  assumptions  are  the 
bases  for  the  approaches  taken  to  nsk 
assessment  in  these  Guidelines. 

Kirst.  an  agent  that  produces  an 
adverse  developmental  effect  in 
experimental  animal  studies  is  assumed 
to  pose  a  potential  hazard  to  humans 
following  exposure  during  development. 
This  assumption  is  based  on  the 
comparisons  of  data  for  known  human 
developmental  toxicants  (22-24).  In 
almost  all  cases,  the  expenmental 
animal  data  would  have  predicted  a 
developmental  effect  in  humans. 

It  IS  assumed  that  all  of  the  four 
manifestations  of  developmental 
toxicity  (death,  structural  abnormalities, 
growth  alterations,  and  functional 
deficits)  are  of  concern.  In  the  past, 
there  has  been  a  tendency  to  consider 
only  malformations  or  malformations 
and  death  as  end  points  of  concern. 
Krom  the  data  on  agents  that  are  known 
human  developmental  toxicants  (22-24). 
there  is  usually  at  least  one 


expenmental  species  that  mimics  the 
types  of  effects  seen  in  humans,  but  in 
other  species  tested,  the  type  of 
developmental  perturbation  may  be 
different  Thus,  the  appearance  of  any  of 
the  four  manifestations  is  considered 
indicative  of  an  agent's  potential  for 
disrupting  development  and  producing  a 
developmental  hazard. 

It  is  assumed  that  the  types  of 
developmental  effects  seen  in  animal 
studies  are  not  necessanly  the  same  as 
those  that  may  be  produced  in  humans. 
This  assumption  is  made  because  it  Is 
impossible  to  determine  which  will  be 
the  most  appropriate  species  in  terms  of 
predicting  the  specific  types  of  effects 
seen  in  humans.  The  fact  that  every 
8p>ecies  may  not  react  in  the  same  way 
IS  probably  due  to  species — specific 
differences  in  critical  periods, 
metabolism,  developmental  patterns,  or 
mechanisrr.s  of  action. 

It  is  assumed  that  the  most  sensitive 
spi'cies  should  be  used  to  estimate 
human  risk.  When  data  are  available 
(e  g  .  pharmacokinetic,  metabolic)  to 
suggest  the  most  appropriate  species, 
that  species  will  be  used  for 
extrapolation.  In  the  absence  of  such 
data,  the  most  sensitive  species  is  used, 
based  on  the  fact  that  for  the  majority  of 
known  human  developmental  toxicants, 
humans  are  as  sensitive  or  more  so  than 
the  most  sensitive  animal  species  (22- 
24) 

In  general,  a  threshold  is  assumed  for 
the  dose-response  curve  for  most 
developmental  toxicants  This  is  based 
on  the  known  capacity  of  the  developing 
organism  to  compensate  for  or  to  repair 
a  certain  amount  of  damage  at  the 
cellular,  tissue,  or  organ  level.  In 
addition,  because  of  the  mullipotency  of 
cells  at  certain  stages  of  development, 
multiple  insults  at  the  molecular  or 
cellular  level  may  be  required  to 
produce  an  effect  on  the  whole 
organism.  There  are  uncertainties 
concerning  this  assumption  that  are 
being  discussed  currently  in  the 
literature  (25.  26). 

//.  Definitions  and  Teminohgy 

The  Agency  recognizes  that  there  are 
differences  in  the  use  of  terms  in  the 
field  of  developmental  toxicology  For 
the  purposes  of  these  Guidelines  the 
following  definitions  and  terminology 
will  be  used. 

Developmental  toxicology  The  study 
of  adverse  effects  on  tfie  developing 
organism  that  may  result  from  exposure 
prior  to  conception  (either  parent), 
during  prenatal  development,  or 
postnatally  to  the  time  of  sexual 
maturation  Adverse  developmental 
effects  may  be  detected  at  any  point  in 


the  life  span  of  the  organism.  The  major 
manifestations  of  developmental 
toxicity  include:  (1)  Death  of  the 
developing  organism,  (2)  structural 
abnormality,  (3)  altered  growth,  and  (4) 
functional  deficiency. 

Altered  Growth.  An  alteration  in 
offspring  organ  or  body  weight  or  size. 
Changes  in  one  end  point  may  or  may 
not  be  accompanied  by  other  signs  of 
altered  growth  (e.g.,  changes  in  body 
weight  may  or  may  not  be  accompanied 
by  changes  in  crown-rump  length  and/or 
skeletal  ossification).  Altered  growth 
can  be  induced  at  any  stage  of 
development,  may  be  reversible,  or  may 
result  in  a  permanent  change. 

Functional  Developmental  Toxicology. 
The  study  of  alterations  or  delays  in 
functional  competence  of  the  organism 
or  organ  system  following  exposure  to 
an  agent  during  critical  periods  of 
development  pre-  and/or  postnatally. 

MalformationB  and  Variations.  A 
malformation  is  usually  defined  as  a 
p>ermanent  structural  change  that  may 
adversely  affect  survival,  development, 
or  function.  The  term  teratogenicity, 
which  is  used  to  describe  these  types  of 
structural  abnormalities,  will  be  used  in 
these  Guidelines  to  refer  only  to 
structural  defects.  A  variation  is  used  to 
indicate  a  divergence  beyond  the  usual 
range  of  structural  constitution  that  may 
not  adversely  affect  survival  or  health. 
Distinguishing  between  variations  and 
malformations  is  difficult  since  there 
exists  a  continuum  of  responses  from 
the  normal  to  the  extreme  deviant. 
There  is  no  generally  accepted 
classification  of  malformations  and 
variations.  Other  terminology  that  is 
often  used,  but  no  better  defined, 
Includes  anomalies,  deformations,  and 
aberrations. 

///.  Hazard  Identification  of 
Developmental  Toxicants 

Developmental  toxicity  is  expressed 
as  one  or  more  of  a  number  of  possible 
end  points  that  may  be  used  for 
evaluating  the  potential  of  an  agent  to 
cause  abnormal  development.  TTie  four 
types  of  effects  on  the  conceptus  that 
may  be  produced  by  developmental 
exposure  to  toxicants  include  death, 
structural  abnormality,  altered  growth, 
and  functional  deficits.  Of  these,  all  four 
types  of  effects  have  been  evaluated  in 
human  studies,  but  only  the  first  three 
are  traditionally  measured  in  laboratory 
animals  using  the  conventional 
developmental  toxicity  (also  called 
teratogenicity  or  Segment  11)  testing 
protocol  as  well  as  in  other  study 
protocols,  such  as  the  multigeneration 
study.  Although  functional  deficits  have 
been  shown  to  occur  subsequent  to 
developmental  exposures  in  humans. 


such  effects  seldom  have  been 
evaluated  in  routine  testing  studies  in 
experimental  animals.  However, 
functional  evaluations  are  beginning  to 
be  examined  under  certain  regulatory 
situations  (27.  28). 

Carcinogenic  effects  of  developmental 
exposures  have  occurred  in  humans 
resulting  from  the  use  of 
diethylstilbestrol  for  the  maintenance  of 
pregnancy  (29).  Several  agents  have 
been  shown  to  cause  cancer  follovtring 
developmental  exposures  in 
experimental  animals,  and  it  appears 
from  the  data  collected  thus  far  that 
agents  which  are  capable  of  causing 
cancer  in  adults  may  also  cause 
transplacental  or  neonatal 
carcinogenesis  (30).  There  is  no  way  to 
predict  whether  adults  or  developing 
animals  will  be  more  sensitive  to  the 
carcinogenic  effects  of  an  agent  At 
present,  testing  for  carcinogenesis 
following  developmental  exposure  is  not 
routinely  required.  However,  if  this  type 
of  effect  is  reported  for  an  agent,  it  is 
considered  appropriate  to  use  the 
Guidelines  for  Carcinogen  Risk 
Assessment  (31)  for  assessing  human 
risk.  Mutational  events  also  may  occur 
as  a  result  of  exposure  to  developmental 
toxicants  but  may  be  difficult  to 
discriminate  from  other  possible 
mechanisms  in  standard  studies  of 
developmental  toxicity.  When 
mutational  events  are  suspected  from 
further  experiments,  the  Guidelines  for 
Mutagenicity  Risk  Assessment  (32) 
should  be  consulted;  however,  these 
guidelines  specifically  address  heritable 
and  not  somatic  mutational  risk. 

A.  Laboratory  Animal  Studies  of 
Developmental  Toxicity:  End  Points  and 
Their  Interpretation 

This  section  will  discuss  the  end 
points  examined  in  routinely-used 
protocols  as  well  as  the  use  of  other 
types  of  studies,  including  functional 
studies  and  short-term  tests. 

The  most  commonly  used  protocol  for 
assessing  developmental  toxicity  in 
laboratory  animals  involves  the 
administration  of  a  test  substance  to 
pregnant  animals  (usually  mice,  rats,  or 
rabbits)  during  the  period  of  major 
organogenesis,  evaluation  of  maternal 
responses  throughout  pregnancy,  and 
examination  of  the  dam  and  the  uterine 
contents  just  prior  to  term  (7.  8.  33-35). 
Other  protocols  may  use  exposures  of 
one  to  a  few  days  to  investigate  periods 
of  particular  sensitivity  for  induction  of 
anomalies  in  specific  organs  or  organ 
systems  (38).  In  addition,  developmental 
toxicity  may  be  evaluated  in  studies 
involving  exposure  of  one  or  both 
parents  prior  to  conception,  of  the 
conceptus  during  pregnancy  and  over 


several  generations,  or  of  offspring 
during  the  late  prenatal  and  eariy 
postnatal  periods  (7,  8,  27.  28.  33-35,  37). 
These  Guidelines  are  intended  to 
provide  information  for  interpreting 
developmental  effects  related  to  any  of 
these  types  of  exposure.  Since  many  of 
the  end  points  evaluated  also  are 
related  to  effects  on  the  parental 
reproductive  systems,  these  Guidelines 
should  be  used  in  conjunction  with 
those  pubhshed  on  assessing  male  and 
female  reproductive  risk  (38.  39). 

Study  designs  should  include,  at  a 
minimum,  a  high  dose,  a  low  dose,  and 
one  intermediate  dose.  The  high  dose 
should  produce  some  maternal  or  adult 
toxicity  (i.e..  a  level  which  at  the  least 
produces  marginal  but  significantly 
reduced  body  weight  weight  gain,  or 
specific  organ  toxicity,  and  at  the  most 
produces  no  more  than  10%  mortality}. 
The  low  dose  should  demonstrate  a 
NOAEL  for  adult  and  offspring  effects. 
A  concurrent  control  group  treated  with 
the  vehicle  used  for  agent 
administration  should  be  included.  The 
route  of  exposure  is  usually  oral, 
although  data  from  other  routes  may 
sometimes  be  useful  especially  if 
supported  by  pharmacokinetic 
information.  Test  animals  should  be 
selected  based  on  considerations  of 
species,  strain,  age,  weight,  and  health 
status,  and  should  be  randomized  to 
dose  groups  in  order  to  reduce  bias  and 
provide  a  basis  for  performing  valid 
statistical  tests. 

The  next  three  sections  discuss 
individual  end  points  of  maternal  and 
developmental  toxicity  as  measured  in 
the  conventional  developmental  toxicity 
study  and  the  multigeneration  study, 
and,  on  occasion,  in  postnatal  studies- 
Other  end  points  specifically  related  to 
reproductive  toxicity  are  covered  in  the 
relevant  risk  assessment  guidelines  (38. 
39).  The  fourth  section  deals  with  the 
integrated  evaluation  of  all  data, 
including  the  relative  effects  of  exposure 
on  maternal  animals  and  their  offspring, 
which  is  important  in  assessing  the  level 
of  concern  about  a  particular  agent.  It 
should  be  noted  that  appropriate 
historical  control  data  can  be  helpful  in 
the  interpretation  of  end  points  of 
maternal  and  developmental  toxicity. 

1.  End  Points  of  Maternal  Toxicity  A 
number  of  end  points  that  may  be 
obsen'ed  as  possible  indicators  of 
maternal  toxicity  are  hsted  in  Table  1. 
Maternal  moriality  is  an  obvious  end 
point  of  toxicity;  however,  a  number  of 
other  end  points  can  be  observed  which 
may  give  an  indication  of  the  subtle 
effects  of  an  agent  For  example,  in  well- 
conducted  studies,  the  fertility  and 
gestation  indices  provide  information  on 
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thf  neneral  fertility  rule  of  the  animal 
Hti)(  k  u»«<l  und  are  iniportanl  indicators 
of  toKic;  fffpcls  to  adults  if  trvatmeni 
lifXiiis  prior  lu  mating  or  implanlHlion 
C.hrfngtfi  in  aeslalion  len>{th  aiHy 
iiulu^le  effect*  on  th«  process  of 
partvinlion 

Tablr  1   F.nd  Points  of  Mntpmal  To\ir?ty 


Mortality 

Kt'rtility  Index  (no   with  semmal  pluf)*  or 

mierm/no   mated) 
C«8talion  Index  (no  with  iniplaiil»/no. 

with  »eminal  plugs  or  sperm) 
Gestation  l-ensth  (when  allowtnl  to 

deliver  pups) 
lUxfy  W eight 
Day  0 

During  grstation 
Sumfice  day 
EVniy  Werght  Change 
Thrrnighout  gesfantm 
During  treatment  ( including 

increments  of  time  within  treatment 
penod) 
Pt>s I  treatment  of  sacrifice 
("orrected  maternal  (body  weight 
changci  thniughoul  gestation  minus 
gravid  utenne  weight  or  litter 
weight  at  sacrifice) 
Organ  Weights  (in  cas«s  of  suspected 
specific  organ  toxicity  and  when 
supported  by  adverse 
histopathology  findings) 
Absolute 

Relative  to  btxiy  weight 
KihkI  and  Water  Consumption  lwh«r« 

relevant) 
ClinitJil  Kvalualions 

Types,  incidence  and  duration  of 

clinical  signs 
Fjiiyme  markers 
ClinicAl  chemistnes 
Grus«  Necropsy  and  tiistopalhulugy 


Body  weight  and  the  change  in  body 
weight  are  viewml  collectively  as 
inilii  ators  of  matemdl  toxicity  for  most 
species,  althought  these  end  points  may 
not  be  as  useful  in  rabbits.  (>ecause 
body  weight  (Jianges  in  some  strains  of 
rabbits  are  not  g(K)d  indicators  of 
pregnancy  status  Oody  weight  changes 
niiiy  provide  more  information  than  a 
daily  Ixxly  weight  measured  dunng 
treatment  or  dunng  gestation   Changes 
in  weight  nam  dunng  treatmeni  could 
occur  that  would  not  l>«  reflected  m  the 
total  weight  liiange  throughout 
^eslation.  twcause  of  coaipensatory 
weight  gain  that  may  occur  following 
Irealmenl  but  before  sacrifice   For  this 
reason,  changes  in  weight  gutn  dunng 
treatment  can  be  examined  as  another 
indii  ator  or  maternal  toxicity 

('hanges  in  maternal  body  weight 
corrected  for  gravid  uterine  weight  at 


sacrifice  may  indicate  whether  the  effect 
18  primarily  matenvai  or  fetal  For 
example,  there  may  be  a  significant 
reduction  in  weight  gain  throughout 
gestation  and  in  gravid  utenne  weight 
but  no  chanj^e  in  corrected  maternal 
weight  gain  which  would  generally 
indicate  an  inlrautenne  effect 
Conversely  a  change  in  corrected 
weight  gain  and  no  change  in  gravid 
utenne  weight  generally  suggests 
maternal  toxicity  and  little  or  not 
mtraulenne  effect.  An  alternate  estimate 
of  maternal  weight  change  dunng 
gestation  can  be  obtained  by  subtracting 
the  sum  of  the  weights  of  the  fetuses. 
However,  this  weight  does  not  include 
the  utenne  tissue,  placental  tissue,  or 
the  amniotic  fluid. 

Changes  in  other  end  points  may  also 
\>e  important  For  example,  changes  in 
H'lative  and  absolute  organ  weights  may 
l>e  signs  of  a  maternal  effect  when  an 
agent  IS  suspected  or  causing  specific 
organ  toxicity  and  when  such  findings 
are  supported  by  adverse 
histopathologic  findings  in  those  organs. 
F(K)d  and  water  consumption  data  are 
useful,  especially  if  the  agent  is 
administered  in  the  diet  or  drinking 
water  Tlie  amount  ingested  (total  and 
rt'lative  to  botly  weight)  and  the  dose  of 
the  agent  (relative  to  b(xiy  weight)  can 
then  f)e  calculated,  and  changes  in  food 
and  water  consumption  related  to 
treatment  can  be  evaluated  along  with 
changes  in  body  weight  and  body 
weight  gain  Data  on  food  and  water 
consumption  are  also  useful  when  an 
agent  is  suspected  of  affecting  appetite, 
water  intake,  or  excretory  function. 
Clinical  •valuations  of  toxicity  may  also 
be  used  as  indicators  of  maternal 
toxicity  Daily  clinical  obtenrstions  may 
l>e  useful  describing  the  profile  or 
maternal  toxicity  Enzyme  markers  and 
(linical  chemistries  may  be  useful 
indicators  of  exposure  but  must  be 
interpreted  carefully  as  to  whether  or 
not  a  change  constitutes  toxicity  Gross 
necropsy  and  histopathology  data  (when 
sfvecified  in  the  protocol)  may  aid  in 
detennining  toxic  dose  levels.  The 
minimum  amount  of  information/data 
considered  useful  for  evaluating 
maternal  toxicity  |as  noted  in  the 
l*r(X-.*eding«  of  ths  Workshop  on  the 
Evaluation  of  Maternal  and 
Ik'velopmenUl  Toxiaty  (3)).  includes, 
mortiidity  or  mortality,  maternal  body 
weight  and  body  weight  gam.  clinical 
signs  of  toxicity,  food  (and  water,  if 
dosing  IS  via  dnnking  water) 
consumption,  and  necropsy  for  gross 
evidence  of  organ  toxicity  Maternal 
toxicity  should  be  determined  in  the 
pregnant  and/or  lactatmg  animal  over 
an  appropnate  part  of  gestation  and/or 
the  neonatal  penod.  and  should  not  be 


assumed  or  extrapolated  from  other 
adult  toxicity  studies. 

2  End  Points  of  Dewlopmental 
Toxicity  Because  the  maternal  animal, 
and  not  the  conceptus.  is  the  individual 
treated  dunng  gestation,  data  generally 
should  be  calculated  as  incidence  per 
litter  or  as  number  and  percent  of  litters 
with  particular  end  points.  Table  2 
indicates  the  way  in  which  offspnng  and 
litter  end  points  may  be  expressed 

Table  2  End  Points  of  Developmental 
Toxicity 


Litters  with  implants 
No.  implantation  sites/dam 
No.  corpora  lutea  (CL)/dam  * 
Percent  preimplantation  loss 

(CL-implantaUons)  a  100 '/CL 
No  and  percent  live  offspring  "/litter 
No.  and  percent  resorptions/litter 
No  and  percent  litters  with 

resorptions 
No  and  percent  late  fetal  deaths/litter 
No.  and  percent  nonlive  (late  fetal 

deaths  +  resorptions)  implants/ 

litter 
No  and  percent  liters  with  nonlive 

implants 
No  and  percent  affected  (nonlive  + 

malformed)  implants/litter 
No.  and  percent  htters  with  affected 

implants 
No.  and  percent  litters  with  total 

resorptions 
No.  and  percent  stillbirlhs/litter 
Utters  with  li\f  offspnng 

No  and  percent  litters  with  hve 

offspnng 
No  and  percent  live  offspring/ litter 
Viability  of  offspring ' 
Sex  ratio/litter 

Mean  offspnng  body  weight/litter ' 
Mean  male  body  weight/litter ' 
Mean  female  body  weighl/lilter' 
No  and  percent  externally  malformed 

offsprmg/littpr 
No  and  percent  viscerally  malformed 

offspring/litter 
No.  and  percent  skeletally  malformed 

offspnng/litter 
No  and  percent  malformed  offspring/ 

litter 
No  and  percent  litters  with 

malformed  offspnng 
No  and  percent  malformed  males/ 

litter 
No.  and  percent  malformed  females/ 

litter 
No.  and  percent  offspnng  with 

vanalions/litter 
No  and  percent  litters  having 

offspnng  with  vanations 
Types  and  incidence  of  individual 

malformations 
Types  and  uiadence  of  individual 
venations 


Individual  offspring  and  their 
malformations  and  variations 
(grouped  according  to  litter  and 
dose) 

Clinical  signs 

Gross  necropsy  and  histopathology 

•  Important  when  treatment  begins  prior  to 
implantation.  May  be  difficult  to  assess  in 
mice. 

'  Offspring  refers  both  to  fetuses  observed 
prior  to  terai  or  to  pups  following  birth.  The 
end  points  examined  depend  on  the  protocol 
used  for  each  study. 

•  Measured  at  selected  intervals  until 
termination  of  the  study. 

When  treatment  begins  prior  to 
implantation,  an  increase  in 
preimplantation  loss  could  indicate  an 
adverse  effect  on  the  fertilization 
process,  ovum  transport,  uterine 
toxicity,  the  developing  blastocyst,  or  on 
the  process  of  implantation  itself.  If 
treatment  begins  around  the  time  of 
implantation  (i.e.,  day  6  of  gestation  in 
the  mouse,  rat  or  rabbit),  an  increase  in 
preimplantation  loss  probably  reflects 
normal  variability  in  the  animals  being 
used,  but  the  data  should  be  examined 
carefully  to  determine  whether  or  not 
the  effect  is  dose  related.  If 
preimplantation  loss  is  related  to  dose  in 
either  case,  further  studies  would  be 
necessary  to  determine  the  mechanism 
and  extent  of  such  effects. 

The  number  and  percent  of  live 
offspring  per  litter,  based  on  all  litters, 
may  include  litters  that  have  no  live 
implants.  Resorptions  and  late  fetal 
deaths  give  some  indication  of  when  the 
conceptus  died,  and  the  number  and 
percent  nonlive  implants  per  litter  (post- 
implantation  loss)  is  a  combination  of 
resorptions  and  late  fetal  deaths.  The 
number  and  percent  of  litters  showing 
an  increased  incidence  for  these  end 
points  is  generally  useful  but  may  be 
less  useful  than  incidence  per  litter 
because,  in  the  former  case,  a  litter  is 
counted  whether  it  has  one  or  all 
resorbed.  dead,  or  nonlive  implants. 

If  a  significant  increase  in 
postimplantation  loss  is  found  after 
exposure  to  an  agent,  the  data  may  be 
compared  not  only  with  concurrent 
controls,  but  also  with  recent  historical 
control  data,  since  there  is  considerable 
interlitter  variability  in  the  incidence  of 
post-implantation  loss  (40).  If  a  given 
study  control  group  exhibits  an 
unusually  high  or  low  incidence  of 
postimplantation  loss  compared  to 
historical  controls,  then  scientific 
judgment  must  be  used  to  determine  the 
ade.quacy  of  the  study  for  risk 
assessment  purposes. 

The  end  point  for  affected  implants 
(i.e..  the  combination  of  nonlive  and 


malformed  conceptuses)  gives  an 
indication  of  the  total  intrauterine 
response  to  an  agent  and  sometimes 
reflects  a  better  dose-response 
relationship  than  does  the  incidence  of 
nonlive  or  malformed  offspring  taken 
individually.  This  is  especially  true  at 
the  high  end  of  the  dose-response  curve 
in  cases  when  the  incidence  of  nonlive 
implants  per  litter  is  greatly  increased. 
In  such  cases,  the  malformation  rate 
may  appear  to  decrease  because  only 
unaffected  offspring  have  survived.  If 
the  incidence  of  prenatal  death  or 
malformation  is  unchanged,  then  the 
incidence  of  affected  implants  will  not 
provide  any  additional  dose-response 
information.  In  studies  whet*  maternal 
animals  are  allowed  to  deliver  pups 
normally,  the  number  of  stillbirths  per 
litter  should  also  be  noted. 

The  number  of  live  offspring  per  litter, 
based  on  those  litters  that  have  one  or 
more  live  offspring,  may  be  unchanged 
even  though  the  incidence  of  nonlive  in 
all  litters  is  increased.  This  could  occur 
either  because  of  an  increase  in  the 
number  of  litters  with  no  live  offspring, 
or  an  increase  in  the  number  of  implants 
per  litter.  A  decrease  in  the  number  of 
live  offspring  per  litter  should  be 
accompanied  by  an  increase  in  the 
incidence  of  nonlive  implants  per  Utter 
unless  the  implant  numbers  differ  among 
dose  groups,  in  postnatal  studies,  the 
viability  of  live  bom  offspring  should  be 
determined  at  selected  intervals  until 
termination  of  the  study. 

The  sex  ratio  per  litter,  as  well  as  the 
body  weights  of  males  and  females,  can 
be  examined  to  determine  whether  or 
not  one  sex  is  preferentially  affected  by 
the  agent  However,  this  is  an  annual 
occurrence. 

A  change  in  offspring  body  weight  is  a 
sensitive  indicator  of  developmental 
toxicity,  in  part  because  it  is  a 
continuous  variable.  In  some  cases, 
offspring  weight  reduction  may  be  the 
only  indicator  of  developmental  toxicity. 
While  there  is  always  a  question 
remaining  as  to  whether  weight 
reduction  is  a  permanent  or  transitory 
effect,  little  is  known  about  the  long- 
term  consequences  of  short-term  fetal  or 
neonatal  weight  changes.  Therefore, 
weight  reduction  should  be  used  to 
establish  the  NOAEL.  There  are  other 
factors  that  should  be  considered  in  the 
evaluation  of  fetal  or  neonatal  weight 
changes.  For  example,  in  polytocous 
animals,  fetal  and  neonatal  weights  are 
usually  inversely  correlated  with  litter 
size,  and  the  upper  end  of  the  dose- 
response  curve  may  be  confounded  by 
smaller  litters  and  increased  fetal  or 
neonatal  weight.  Additionally,  the 
average  body  weight  of  males  is  greater 


than  that  of  females  in  the  more 
commonly  used  laboratory  animals 

Live  offspring  should  be  examined  for 
external,  visceral,  and  skeletal 
malformations.  If  only  a  portion  of  the 
htter  is  examined,  then  it  is  preferable 
that  those  examined  be  randomly 
selected  from  each  litter.  An  increase  in 
the  incidence  of  malformed  offspnng 
may  be  indicated  by  a  change  in  one  or 
more  of  the  following  end  points:  the 
incidence  of  malformed  offspring  per 
litter,  the  number  and  percent  of  litters 
with  malformed  offspring,  or  the  number 
of  offspring  or  lifters  with  a  particular 
malformation  that  appears  to  increase 
with  dose  (as  indicated  by  the  incidence 
of  individual  types  of  malformations). 

Other  ways  of  examining  the  data 
include  the  incidence  of  extemaL 
visceral,  and  skeletal  malformations 
which  may  indicate  the  general  systems 
affected.  A  listing  of  individual  offspnng 
with  their  malformations  and  variations 
may  give  an  indication  of  the  pattern  of 
developmental  deviations.  All  of  these 
methods  of  expressing  and  examining 
the  data  are  valid  for  detennining  the 
effects  of  an  agent  on  structural 
development.  However,  care  must  be 
taken  to  avoid  counting  offspring  more 
than  once  in  evaluating  any  single  end 
jpoint  based  on  number  or  percent  of 
offspring  or  Utters.  The  incid«ice  of 
individual  types  of  malformations  and 
variations  should  be  examined  for 
significant  changes  which  may  be 
masked  if  the  data  on  all  malformatiocs 
and  variations  are  pooled.  Appropnate 
historical  control  data  are  helpful  in  the 
interpretation  of  malformations  and 
variations,  especially  those  that 
normally  occur  at  a  low  incidence  and 
may  or  may  not  be  related  to  dose  in  an 
individual  study.  Although  a  dose- 
related  increase  in  malformations  is 
interpreted  as  an  adverse 
developmental  effect  of  exposure  to  an 
agent,  the  significance  of  anatomical 
variations  is  more  difficult  to  determine, 
and  must  take  into  account  what  is 
known  about  developmental  stage  (e.g.. 
with  skeletal  ossification),  background 
incidence  of  certain  variations  (e.g..  12 
or  13  pain  of  ribs  in  rabbits),  or  other 
strain-  or  species-specific  factors. 
However,  if  variations  are  significantly 
increased  in  a  dose-related  manner, 
these  should  also  be  evaluated  as  a 
possible  indication  of  developmental 
toxicity.  The  Interagency  Regulatory 
Liaison  Group  noted  that  dose-related 
increases  in  defects  that  may  occur 
spontaneously  are  as  relevant  as  dose- 
related  increases  in  any  other 
developmental  toxicity  end  points  (41). 

3.  Functional  Developmental 
Toxicology.  Developmental  effects  hdt 
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HTf  imiiK  •d  by  exi>n«?noui  am'nti  are 
nut  limited  to  death,  itrut  tural 
HbridrTTjalitlea,  and  alterrd  growth 
K.ithtT  It  h«f  b«'«n  deironsfratwi  in  a 
niimU'r  of  inatancea  that  iublle 
iiltfralioni  in  the  functional  connH-tcni  »• 
iif  mi  oryan  or  a  vrinety  of  oryan 
nyitcmt  may  i^»ult  fiDm  expoiure 
(luting  cntirjil  devploprnj^ntal  pf'ninii 
thrtt  may  («  (  ur  t)«>twe«>n  com  pption  >iiul 
^(•viial  maturation   Oftfn.  thf-iie 
fiUKtional  defpttii  ai^  i)b»«'i-VM(l  ai  dint> 
lr\eli  t>»'low  thoar  at  which  «n)»i 
malforraationa  are  evident  (42)   Such 
tfsring  ha»  not  f^^fn  routinrlv  r«*<)uirfd 
111  the  United  States,  but  aludie*  are 
fit-Kinninji  to  t>e  required  when  other 
informatKm  indicatea  the  [xitenlial  for 
MiKrrse  functional  effect!  {2"   2»\   Data 
from  (>(i«fnatal  itudiea.  when  iivailaf'ie. 
are  I  onaidered  very  useful  fur  the 
asaeaament  of  the  relative  imporl<im  e 
and  seventy  of  fimlingi  in  the  felii*  and 
neonate   CJf^en.  the  long  term 
(  on»e()uences  of  adverse  de\elopmetiirtl 
out(  omes  noted  at  birth  are  unknown. 
iinil  further  data  on  postnatal 
development  and  function  are  neede<l  to 
ilrterTnine  the  full  spectrum  of  potential 
dfveiopmental  effe<:ti   In  some  cases, 
u»eful  data  can  b«  denvwl  from  well 
fxiHutmi  multigeneratii>n  studies 

MiK  h  of  the  early  work  in  functional 
drvt'lopmental  toxicolofty  was  related  to 
behavioral  avaluations.  and  the  term 
behavioral  terBti)lo»(y"  l)ecame 
prominent  in  the  mid  IkT'On   Ret.ent 
rtdvances  in  this  area  have  t>een 
r»'ViewfHl  in  several  pulilu  ations  (4.1  44) 
Several  expert  gnxipa  have  fix-used  on 
the  functions  that  should  be  include<l  in 
a  behavioral  testing  battery  (4.S-4')   and 
these  incliHie   sensory  systems. 
neiirtmioliiT  develoftment,  locomotor 
a(  tivity   leAming  ami  memory   reactivity 
and.'or  haliituation.  and  repnuiurtlve 
l)ehrtvior   No  le*ltnn  battery  has 
ade<}uately  addre»i»e<i  all  of  theae 
fuiK  lions,  but  it  IS  imjxtrlanl  to  include 
(IS  many  as  ^M)a8if)le   S«'veral  testing 
biiltenes  have  t)een  develofied  and 
cvaluatetl  {**\  \H  4«)    Th.-  I    S   KP.-\ 
( Iffice  of  Toxii   Suftslani  >•*  i  (  )'I"S)  h.is 
develope»f  a  guideline  fur  dm  elopmenlal 
ni'urntoMi  ily  testing  IJHt  'h.it  m<  liiiles 
SdiTir  ev  alualion  of  all  the  liilegorifs 
lisleil  alw)ve  e»(  ept  for  rvpri  >ductiv  e 
beh.ivior   anti  also  ini  ludi-s 
rf()iiirrmenl«  for  brain  weights  and 
iifuropathologv    Severil  i  nlena  for 
fii-lfi  ting  agents  for  developmental 
neun)1oKirity  leatir^  have  tHH»n 
"i'lggesled  (4«)   Including  agents  rh.ii 
t  .luse  central  nervrjiia  s>sli*m 
nialiormalions.  pv»<  hoactive  drugs  and 
(  hrmimls   adult  neiiroloxicants 
hormimnlly  activ*  ag«>nts.  and  chemicals 
it.ai  ara  structurally  related  to  other 


developmental  neurotoKicanIs  Data 
from  developmental  neurotoxicity 
sludiet  should  be  evaluated  in  light  of 
the  data  that  may  have  tnjwered  such 
testing  IS  well  as  all  other  toxicity  data 
rtv  Hilable 

l^sH  work  has  been  done  on  other 
developing  functional  systems,  but  data 
have  accumulated  to  indicate  that  the 
(  ardiopulmonary  immune,  endocnne. 
digestive,  and  unnary  sy'ems.  as  well 
as  the  central  nervous  system  are 
subiect  to  alterations  m  funrtionnl 
competence  (SO.  SI)  following  exposure 
(iunng  development  Currently   there  are 
no  standard  testing  pn)ce<Jures  for  these 
fun(-tional  systems   However   when  data 
are  encountered  on  a  chemical  under 
review   they  are  considered  and 
evaluate*!  in  the  nsk  assessment 
pr'M  ess 

Kxfrapolation  of  functional 
developmental  fffe<ts  to  humans  is 
limited  by  the  lack  of  koiiwledge  aUiut 
underlying  toxiailogical  mechanisms 
and  their  signiRcanc*  as  is  true  for  other 
end  points  of  developmental  toxicity  In 
( ompansons  made  on  a  limited  number 
of  agent*  known  to  cauae  developmental 
neurotoxic  effects  in  humans  (52).  these 
agents  alio  have  been  shown  to  produce 
developmental  neurotoxic  effects  in 
MMimal  species   As  for  other  end  points 
of  developmental  toxicity,  the 
assumption  is  made  that  fun<:tional 
effects  in  animal  studies  indicate  the 
potential  for  altered  development  in 
humans   When  data  from  functional 
developmental  toxicity  studies  are 
encountered  for  particular  agents,  they 
should  b«  evaluated  and  included  in  the 
risk  assemsment  process 

S<>m«  guidance  is  provided  here 
I  otK.eming  important  general  conceyils 
of  study  design  and  evaluation  for 
funcuonal  developmental  toxiaty 
studies 

•  Several  aspects  of  study  design  are 
similar  to  thoae  imp<irtant  in  standard 
developmental  toxicity  studies  (eg  .  a 
dose  response  approach  with  the 
highest  doae  producing  minimal  overt 
maternal  or  perinatal  toxicity,  number  of 
Liters  large  enough  for  adet^uate 
statistical  power  randomization  of 
iinimals  to  dose  gn)ups  and  test  groups 
Utier  generally  considen-d  the  statistical 
unit,  etc.) 

•  A  replicate  study  design  provides 
added  confidence  in  the  interpretation 
of  data 

•  I'se  of  a  pharmacological  challenge 
may  be  valuable  in  evaluating  function 
and    unmasking"  effeits  not  othewise 
iletei  table  particularly  in  the  case  of 
org.in  systems  that  are  endowed  with  a 
reasonable  degree  of  functional  reserve 
ca  pacify. 


•  Use  of  functional  tests  with  a 
moderate  dejjree  of  background 
variability  may  be  more  sensitive  to  the 
effects  of  an  agent  than  are  tests  with 
low  variability  that  may  be  impossible 
to  disrupt  without  being  life-threatening 
Butcher  el  al  (53)  discussed  this  with 
relation  to  behavioral  end  points 

•  A  battel^  of  functional  tests,  in 
contrast  to  a  single  test,  usually 
provides  a  more  thorough  evaluation  of 
the  functioanl  competence  of  an  animal: 
tests  conducted  at  several  ages  may 
provide  more  information  about 
maturational  changes  and  their 
persistence. 

•  Critical  periods  for  the  disruption  of 
fun(  tional  competence  include  twth  the 
prenatal  and  the  postnatal  penods  to  the 
time  of  sexual  maturation,  and  the  effect 
IS  likely  to  vary  depending  on  the  time 
and  degree  of  exposure 

Although  interpretation  of  functional 
d.ita  may  be  limited  at  present,  it  is 
clear  that  functional  effects  must  be 
evaluated  in  light  of  other  toxicity  data, 
including  other  forms  of  developmental 
toxicity  (eg.  structural  abnormalities, 
pennatal  death,  and  growth 
retardation)  The  level  of  confidence  in 
an  adverse  effect  may  be  more 
important  than  the  type  of  change  seen. 
and  conTidence  may  be  increased  by 
such  factors  as  rephcability  of  the  effect 
either  in  another  study  of  the  same 
function  or  liy  convergence  of  data  from 
tests  that  purport  to  measure  similar 
functions  A  dose-response  relationship 
IS  considered  an  important  measure  of 
chemical  effect;  in  the  case  of  functional 
effects,  both  monotonic  and  biphasic 
dose-response  curves  are  likely,  and 
f)oth  may  be  appropriate  depending  on 
the  function  being  tested  Finally,  there 
are  at  least  three  general  ways  in  which 
the  data  from  these  studies  may  be 
useful  for  nsk  assessment  purposes  (1) 
To  help  elucidate  the  long  term 
consequences  of  fetal  and  neonatal 
findings.  (2)  to  indicate  the  potential  for 
an  agent  to  cause  functional  alterations 
and  the  effective  doses  relative  to  those 
that  pnxiuce  other  forms  of  toxicity,  and 
(3)  for  existing  environmental  agents,  to 
suggest  organ  systems  to  be  evaluated  in 
exposed  human  populations 

4  ( >v  fml!  Fvniuatuin  of  Motrmal  and 
Dt'velopmerla!  Toxicity 

As  discussed  previously,  individual 
end  points  of  maternal  and  j 

developmental  toxicity  are  evaluated  in 
developmental  toxicity  studies.  In  order 
to  interpret  the  data  fully,  an  integrated 
evaluation  must  be  performed 
considenng  all  maternal  and 
developmental  end  points 

Those  agmts  that  produce 
developmental  toxicity  at  a  dose  that  is    _ 
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njt  toxic  fo  the  maternal  animal  are  of 
greatest  concern  because  the  developing 
organism  appears  to  be  more  sensittve 
than  the  adult.  However,  when  adverse 
developmental  effects  are  produced  only 
at  minimal  matemaUy  toxic  doses,  they 
are  still  considered  to  represent 
developmental  toxicity  and  should  not 
be  discounted  as  being  secondary  to 
maternal  toxicity.  Current  information  is 
inadequate  to  assume  that 
developmental  effects  at  maternally 
toxic  doses  result  only  from  maternal 
toxicity;  rather,  when  the  lowest 
observed  adverse  effect  level  (LOAEL) 
is  the  same  for  the  aduJt  and  developing 
organisms,  it  may  simply  indicate  that 
both  are  sensitive  to  that  dose  level. 
Moreover,  the  maternal  effects  may  be 
reversible  while  effects  on  the  offspring 
may  be  permanent.  These  are  important 
considerations  for  agents  to  which 
humans  may  be  exposed  at  minimaJly 
toxic  levels  either  voluntarily  or  in  the 
workplace,  since  several  agents  are 
known  to  produce  adverse 
developmental  effects  at  minimally  toxic 
doses  m  adult  humans  (e.g.,  smoking, 
alcohol). 

Since  the  final  risk  assessment  not 
only  takes  into  account  the  potential 
hazard  of  an  agent,  but  also  the  nature 
of  the  dose-response  relationship,  it  is 
important  that  the  relationship  of 
maternal  and  developmental  toxicity  be 
evaluated  and  described.  Then, 
information  from  the  exposure 
assessment  is  used  to  determine  the 
likelihood  of  exposure  to  levels  near  the 
maternally  toxic  dose  for  each  agent 
and  the  risk  for  developmental  toxicity 
in  humans. 

If  on  the  other  hand,  maternal  toxicity 
IS  seen  in  the  absence  of  or  at  dose 
levels  lower  than  those  producing 
developmental  toxicity,  and  if  the  effect 
level  is  lower  than  that  in  evaluations  of 
other  types  of  adult  toxicity,  this  implies 
that  the  pregnant  female  is  hkely  to  be 
more  sensitive  than  the  nonpregnant 
female  and  the  data  from  the  pregnant 
female  should  be  nsed  to  assess  risk. 
Although  the  evaluation  of 
developmental  toxicity  is  the  primary 
objective  of  standard  studies  within  this 
area,  maternal  effects  seen  within  the 
context  of  developmental  toxicity 
studies  should  be  evaluated  as  part  of 
the  overall  toxicity  profile  for  a  given 
chemical. 

Approaches  for  ranking  agents 
according  to  their  relative  maternal  and 
developmental  toxicity  have  been 
proposed;  Schardein  (20)  has  reviewed 
several  of  these.  Several  approaches 
involve  the  calculation  of  ratios  relating 
an  adult  toxic  dose  to  a  developmentally 
toxic  dose  (54-57).  Such  ratios  may 


describe  in  a  qualitative  and  roughly 
quantitative  fashion  the  relationship  of 
maternal  (adult]  and  developmental 
toxicity.  However,  at  the  U.S.  EPA 
Sponsored  Workshop  on  the  Evaluation 
of  Maternal  and  Developmental  Toxicity 
(3),  there  was  no  agreement  as  to  the 
validity  or  utility  of  these  approaches  in 
other  aspects  of  the  ri&k  assessment 
process.  This  is  in  part  due  to 
uncertainty  about  factors  that  can  affect 
the  ratios.  For  example,  the  number  and 
spacing  of  dose  levels,  differences  in 
study  design  (e.g.,  route  an/or  timing  of 
exposure),  and  species  differences  in 
response  (3,  58),  can  influence  the 
maternal  and  developmental  effects  and 
the  resulting  ratios.  Also,  the  end  points 
used  in  the  ratios  need  to  be  better 
defined  to  permit  cross-species 
comparison.  Until  such  information  is 
available,  the  applicability  of  these 
approaches  in  risk  assessment  is  not 
justified. 

5.  Short-term  Testing  in 
DevelopmentaJ  Toxicity.  The  need  for 
short-term  tests  for  developmental 
toxicity  has  arisen  from  the  need  to 
establish  testing  priorities  ftv  the  large 
number  of  agents  in  or  entering  the 
environment,  the  interest  in  reducing  the 
number  of  animals  used  for  routine 
testing,  and  the  expense  of  testing.  Two 
approaches  are  considered  here  in  terms 
of  their  contribubon  to  the  overall 
testing  process:  1)  an  in  vivo  mammalian 
screen,  and  2)  a  variety  of  in  vitro 
systems.  Currently,  neither  approach  is 
considered  as  a  replacement  for  routine 
in  vivo  development  toxicity  teshng  in 
experimental  animals,  and  should  not  be 
used  to  make  the  final  decision  as  to  an 
agent's  developmental  toxicity.  Rather, 
such  tests  may  be  useful  in  making 
preliminary  evaluations  of 
developmental  toxicity,  for  evaluating 
stnicture-activity  relationships,  and  for 
assigning  priorities  for  further,  more 
extensive  testing.  Althou^  such  short- 
term  tests  are  not  routinely  required, 
data  sometimes  are  encountered  in  the 
review  of  chemicals;  the  comments  are 
provided  here  for  guidance  in  the 
evaluation  of  such  data. 

a.  In  vivo  mamalian  developmental 
toxicity  screen.  The  most  widely  studied 
in  vivo  short-term  approach  is  that 
developed  by  Chemoff  and  Kavlock 
(59).  This  approach  is  based  on  the 
hypothesis  that  a  prenatal  injury,  which 
results  in  altered  development  will  be 
manifested  postnatally  as  reduced 
viability  and/or  impaired  growth.  When 
originally  proposed,  the  test  substance 
was  administered  to  mice  over  the 
period  of  major  organogenesis  at  a 
single  dose  level  that  would  elicit  some 
degree  of  maternal  toxicity.  At  the 


.NIOSH  Workshop  on  the  Evaluation  of 
the  Chemoff/Kavlock  Test  for 
Developmental  Toxicity  (4).  use  of  a 
second  lower  dose  level  was 
encouraged  to  potentially  reduce  the 
chances  of  false  positive  results,  and  the 
recording  of  implantation  sites  was 
recommended  to  provide  a  more  precise 
estimate  of  postimplantation  loss  (60). 

In  this  approach,  the  pups  are  counted 
and  weighed  shortly  after  birth,  and 
again  after  3-4  days.  End  point*  that  are 
considered  in  the  evaluation  include: 
general  maternal  toxicity  (including 
survival  and  wei^l  gain),  litter  si2e.  and 
viability,  weight,  and  gross 
malformations  in  the  offspring.  Basic 
priority-setting  categones  for  more 
extensive  testing  have  been  suggested. 
1]  agents  that  induce  i>ennatal  death 
should  receive  bluest  priority.  2)  agents 
that  induce  perinatal  weight  changes 
should  be  ranked  lower  in  pnonty,  and 
3)  agents  that  induce  no  effect  should 
receive  the  lowest  priority  (59).  Another 
scheme  that  has  been  proposed  applies 
a  numerical  ranking  to  the  results  as  a 
means  of  prioritizing  agents  for  further 
testing  (61.  62). 

The  mouse  was  chosen  originally  for 
this  test  because  of  its  low  cost  but  the 
procedure  has  been  applied  to  the  rat  as 
well  (63).  The  test  will  predict  the 
potential  for  developmental  toxicity  of 
an  agent  in  the  species  used  while 
extrapolation  of  risk  to  other  speaes. 
including  humans,  has  the  same 
limitations  as  for  other  testing  protocols. 
The  EPA  OfQce  of  Toxk  Substances  has 
developed  testing  guidelines  for  this 
procedure  (64).  Although  the  testing 
guidelines  are  avaiUble,  such 
procedures  are  required  on  a  case-by- 
case  basis.  Application  of  this  procedure 
in  the  risk  assessment  process  withm 
the  Office  of  Toxic  Substances  has  been 
described  (65),  and  the  experiences  of  a 
number  of  laboratories  are  detailed  in 
the  proceedings  of  the  NIOSH  workshop 
(4). 

b.  In  Vitro  developmental  toxicity 
screens.  Test  systems  that  fall  under  the 
general  heading  of  "in  vitro " 
developmental  toxiaty  screens  include 
any  system  that  employs  a  test  subfect 
other  than  the  intact  pregnant  mammal. 
Examples  of  such  systems  include: 
Isolated  whole  mammalian  embryos  m 
culture,  tissue/organ  culture,  cell 
culture,  and  developing  nonmammaiian 
organisms.  These  systefos  have  long 
been  used  to  assess  events  associated 
with  normal  and  abnormal  developntent 
but  only  recently  have  they  been 
considered  for  this  potential  as  screens 
in  testing  (66-68).  Many  of  these  systems 
are  now  being  evaluated  for  their  ability 
to  predict  the  developmental  toxicity  of 
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viinou*  dkjt'n!*  m  inltK  I  nirtmnuiii.in 
«y«t('m»    rhi»  vuliciiilinn  f)nK»'»« 
rKquirv*  (pri/iin  cornidtTHtiiinii  in  study 
detiKn.  includinti  ^•■finrd  rnd  poinU  for 
loxicily  Hrifl  nn  undpmtiindinjj  of  ihr 
■y«trm  •  i«)>dity  Id  hdncili*  Vrinoui  t(>«t 
HKfnti  (H7.  fl»»-7l| 

B  Stut:itii  III  l.\>nHJiii'n!lii}n!t   In  th^ 

■  ••••••meni  of  <l»*vt"lopm«"nlHl  loxn  ily 

data.  »liitnti(al  rj)niiderntionii  nMiuirc 
!ip«i<  irti  (ittrntion   Since  thd  titter  ii 
««Mifr»lly  ( <iniiii1i«r««d  thr  pxpf^nrnj-nlal 
unit  m  m<)«t  df  vi'loprnt^nltil  toxicity 
uludii^t   the  itatistUal  anrilyies  «hould 
tw  (tt-tlfined  to  aniilyxe  lh«  rflfVHnt  dnlii 
b«««»d  on  incidfn(,e  p«?r  liltir  or  on  the 
numlwr  of  litlcrt  »vith  a  prtr1uiil«r  end 
point   TTiB  anrtlytii  h\  pnx  ♦■diir»"i  usf"d 
and  lh«  rt'Rultii.  as  w*-ll  ai  an  indii  ntion 
of  th«  varitint  »•  in  em  h  enti  point,  should 
be  clearly  indii  ated  in  the  prfsenlation 
of  data    Analysis  of  v  ana  me  ( ANOVA) 
tw  hniijuea.  with  lifter  nested  within 
dote  in  the  mcHl*-!.  take  the  litter 
vanahle  Into  arr.niint  while  allowing  u.ie 
of  individual  offspnnjt  data  and  an 
evaluation  of  h«)th  within  and  Iwtween 
litter  vanance  aa  well  as  dose  effe(  ts 
Nonparametnc  and  (atejjonr.Ml 

pr<M  edurea  have  also  heen  widely  used 
for  hmomial  or  incidence  data  In 
addition,  teata  for  doae  response  trends 
(an  be  applied   Although  a  slnKle 
stdtislital  appn)ach  has  not  been  affrned 
upon,  a  nuad>er  of  factors  iniporlanl  in 
the  analysis  of  developmttnlal  tonicity 
data  have  been  di»<:uased  |41.  72) 
Studies  thai  employ  a  replicate 
expenmenidl  design  |e  g  .  two  or  three 
repiicalna  wilh  10  litters  per  dose  per 
replu  ate  rather  than  a  sinnle  experiment 
with  Zl)  to  JO  litters  p«-r  dose  Kruup) 
allow  for  broader  interpretation  of  study 
results  since  the  variability  bietween 
replicates  can  be  a(;counted  for  usinn 
ANOVA  techniques   Heplication  of 
effects  due  to  a  given  agent  within  a 

■  tudy.  at  well  as  among  studies  or 
Iribxiratones.  provides  added  strength  In 
the  use  of  data  for  the  estimation  of  nsk 

An  iii.portiiiil  fai  lor  to  lictiTmine  in 
evaluating  data  is  the  power  of  a  study 
|i  e  .  the  proliabilitv  that  a  study  will 
demonslriite  a  true  effect),  which  is 
limited  by  the  trimple  sue  useil  in  the 
study    the  b«cligTr>und  incidence  of  the 
en»l  p<iint  observed,  the  variability  in  the 
Intlilence  of  the  end  p<iinl.  and  the 
analysis  method  .As  an  example   Ncl.^on 
ami  MoUon  C3|  have  shown  that  the 
nundwr  of  litters  nee«ied  to  dete<:t  a  f>K 
or  IITV,  change  was  dramatii  ally  lower 
for  fetal  weight  (a  (  ontinuoiis  variable 
with  low  varidbililyl  than  for 
resorptions  (a  binomial  responne  with 
high  vanability)    With  the  nirrt-nl 
rei  ommendation  in  Iciiing  protcx  oli 
being  J)  ro<|fn!<  per  doic  griic;>  I"   H)    it 


IS  possible  to  delei  t  an  increased 
mcuience  of  malformations  in  the  range 
of  S  to  12  times  above  control  levels,  an 
iiK  rease  of  3  to  6  times  the  in  utero 
death  rate,  and  a  decrease  of  0.15  to  0  25 
times  the  fetal  weight  Thus,  even  within 
the  sflme  study   the  ability  to  delect  a 
change  in  fetal  weight  is  much  greater 
than  for  the  other  end  points  measured 
( ioiLsequently   for  statistical  reasons 
only   changes  in  fetal  weight  are  often 
observable  at  doses  b«'low  those 
prtHluciag  other  signs  of  developmental 
toxicity   Any  nsk  assessment  should 
present  the  detection  sensitivity  for  the 
study  design  used  and  for  the  end 
pointis)  evaluated. 

Although  statistical  analyses  ar* 
important  in  determining  the  effects  of  a 
partii  ular  agent    the  tnologu.al 
significance  of  data  should  not  t)e 
overlooked  Kor  example,  with  the 
number  of  end  points  that  can  be 
observed  m  developmental  toxicity 
studies,  a  few  statistically  significant 
diffen-nces  may  o<:cur  by  chance  On  the 
other  hand,  apparent  trends  with  dose 
may  t>e  biologically  relevant  even 
though  statistical  analyses  do  not 
indicate  ■  significant  efTet:t  This  may  be 
true  especially  for  the  incidence  of 
malformations  or  in  utero  death  where  a 
relatively  large  difference  is  required  to 
be  statistically  tignifiuint   It  should  be 
apparent  from  this  discussion  thdt  a 
great  deal  of  tcientific  (udgment.  based 
on  expenence  with  developmental 
toxicity  data  and  with  pnnciplus  of 
exfwnmenta!  design  and  statistical 
analysis,  may  t>e  required  to  adequately 
evaluate  such  data 

R   Human  Studies 

The  (.ategory  of    human  stutiies" 
includes  Inilh  epidemiologic  studies  and 
other  refxirti.  uf  individual  cases  or 
clusters  of  events   Reports  of  individual 
cases  or  clusters  of  events  may  generate 
hypotheses  of  exposure  outcome 
as8(H;ialions.  but  require  further 
confirn.atioii  with  well  designed 
epidemiologic  or  laboratory  studies 
These  reports  of  cases  or  clusters  may 
give  added  support  to  associations 
suggenti'd  by  other  human  ur  animal 
data    but  i  aiiiiol  stand  tiy  themselves  in 
risk  aH^essments  Oeiilest  weight 
should  l>e  given  to  carefully  designed 
epiidenuologic  studies  with  more  pn'cise 
measures  of  exposure   since  they  can 
l>e«t  evaluate  exposure  response 
relationships  (see  »p<  tion  IV') 
Kpidemiologir  studies  In  which  exp<i»ure 
i«  presumed  based  on  occupational  title 
or  resideni  e  (e  g    some  case  i.ontrol  and 
all  ecnlogic  studies]  miiy  contribute  data 
to  qualitative  risk  assessments   but  are 
i«f  limiled  use  for  quantitative  nsk 
Hssessnii'.Mts  fiei  .mse  uf  the  generally 


broad  categoncal  groupings.  Risk 
assessors  should  seek  the  assistance  of 
professionals  trained  in  epidemiology 
when  conducting  a  detailed  analysis. 

1  Examination  of  Clusters.  Case 
Rt'ports.  or  Casp  Series  The 
identification  of  cases  or  clusters  of 
adverse  developmental  effects  is 
generally  limited  to  those  identified  by 
the  women  involved,  or  clinically  by 
their  physicians  Examples  of  outcomes 
more  easily  identified  include  fetal  loss 
in  mid  to  late  pregnancy  or  congenital 
malformations.  Identific-ation  of  other 
effects  such  as  embryonic  loss  may  \te 
difficult  to  separate  fnim  subfertility/ 
infertility   Identification  of  such    non- 
events'   (eg.  lack  of  pregnancies  or 
children)  are  much  harder  to  recognize 
than  are  developmental  effects  such  as 
malformations  resulting  from  in  utero 
exposure   While  case  refxirts  may  have 
Importance  m  the  recognition  of 
developmental  toxicants,  they  may  be  of 
greatest  use  m  suggesting  topics  for 
further  investigation  (''4) 

2  Fpidemio/of^ir  Studies  Good 
epidemiologic  studies  provide  the  most 
relevant  information  for  assessing 
human  nsk  As  there  are  many  different 
designs  for  epidemiologic  studies, 
simple  rules  for  their  evalution  do  not 
exist  The  following  is  a  discussion  of 
factors  that  affect  the  relative  weight 
assigned  a  particular  study  in  a  risk 
assessment 

a  General  design  considcrHtinns 
Factors  that  affect  a  study's  usefulness 
for  risk  assessment  include  the  power  of 
the  study,  potential  bias  in  data 
collection,  control  of  potential  risk 
factors  effect  modifiers  and 
{ onfounders.  and  stutlsticiii  factors  (41, 
7S^i) 

(1)  The  power  of  the  stuiiy  The 
power,  or  ability  of  a  study  to  detect  a 
true  effect,  is  dependent  on  the  size  of 
the  study  group,  the  frequency  of  the 
outcome  in  the  genera!  population,  and 
the  level  of  excess  risk  to  be  identified 
In  a  cohort  study,  common  outcomes, 
such  as  recognized  embryo/ fetal  loss, 
require  hundreds  of  pregnancies  m  order 
to  bav  (I  a  high  probability  of  delecting  a 
modi-.s!  increasf  in  ribk  (e.g..  133  m  both 
exposed  and  unexposed  groups  to  detect 
a  twofold  increase,  alpha  «»0.05.  power 
=  8tr'>  |,  while  less  common  outcomes, 
such  as  the  total  of  ail  malformations 
recognized  at  birth,  n-quire  thousands  of 
pregnancies  to  have  the  same 
probability  (e,g,.  more  than  12(X)  in  both 
exposed  and  unexposed  groups)  |15.  75. 
78,  bl.  tiJ.]  In  case-control  studies,  study 
sizes  are  dependent  upon  the  frequency 
of  exposure  within  the  source 
populdtion. 


.4  po3 tenon  detenniaation  of  power 
of  the  actual  study  is  useful  in 
evaluahng  oegabve  Bndings.  Negative 
findings  in  a  study  of  low  power  would 
be  given  considerably  less  weight  than 
either  a  positive  study,  or  a  negative 
study  with  high  power. 

(2)  Potential  bias  in  data  collection: 
Sources  of  bias  may  include  selection 
bias  and  information  bias  (33).  Selection 
bias  may  occur  when  an  individual's 
willingness  to  participate  varies  with 
certain  characteristics  relating  to  the 
exposure  status  or  health  status  of  that 
individual.  In  addition,  selection  bias 
may  operate  in  the  identification  of 
subjects  for  study.  For  example,  for 
studies  of  very  early  loss,  use  of  hospital 
records  to  identify  embryonic  or  early 
fetal  loss  will  underas certain  events, 
because  women  are  not  always 
hospitalized  for  these  outcomes.  More 
weight  would  be  given  in  a  risk 
assessment  to  a  study  in  which  a  more 
complete  list  of  pregnancies  is  obtained 
by.  for  example,  either  interviewing  the 
women  in  the  study  or,  in  a  prospective 
study,  collecting  biological  data  (e.g., 
human  chorionic  gonadotropin 
measurements)  of  pregnancy  status  from 
study  members.  A  second  example  of 
different  levels  of  ascertainment  of 
events  is  the  use  of  liospital  records  to 
study  congenital  malformations. 
Hospital  records  contain  more  complete 
data  on  malformations  than  do  birth 
certificates.  Thus,  a  study  using  hospital 
records  to  identify  congenital 
malformations  would  be  given  more 
weight  m  a  risk  assessment 

Information  bias  may  result  from 
misclassification  of  characteristics  of 
individuals  or  events  identified  for 
study.  Recall  bias,  one  type  of 
information  bias,  may  occur  when 
respondents  with  speciGc  exposures  or 
outcomes  recall  information  differently 
than  those  without  the  exposures  or 
outcomes.  Interview  bias  may  result 
when  the  interviewer  knows  a  priori  the 
category  of  exposure  (for  cohort  studies) 
or  outcome  (for  case-control  studies)  in 
which  the  respondent  belongs.  Use  of 
highly  structured  questionnaires  and/or 
'blinding  '  of  the  interviewer  will  reduce 
the  likelihood  of  such  bias.  Studies  with 
lower  likelihood  of  such  types  of  bias 
should  carry  more  weight  in  a  risk 
assessment. 

When  data  are  collected  by  interview 
or  quesbonnaire.  the  appropriate 
respondent  depends  upon  the  type  of 
data  or  study.  For  example,  a 
comparison  of  husband-wife  interviews 
on  reproduction  found  the  wives' 
responses  to  questions  on  pregnancy- 
related  events  to  be  considerably  more 
complete  and  valid  than  those  of  the 
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husbands  (78).  Studies  based  on 
interview  data  from  the  appropriate 
respondent  (e.g.,  the  woman  when 
examining  her  pregnancy  history)  would 
carry  more  weight  than  those  from 
proxy  respondents  (e.g.,  the  man  when 
examining  his  partner's  fM^gnancy 
history). 

Data  from  any  source  may  be  prone  to 
errors  or  bias.  Validation  with  an 
independent  data  sonrce  (e.g.,  vital  or 
hospital  records),  or  use  of  biomarkers 
of  exposure  or  outcome,  where  possible, 
may  indicate  the  presence  or  absence  of 
bias  and  increase  confidence  in  the 
results  of  the  study.  Those  studies  with 
a  low  probabihty  of  biased  data  should 
carry  more  wei^t  (81,  84). 

(3)  Control  of  potential  risk  factors, 
effect  modifiers,  and  confounders: 
Potential  risk  factors  may  include 
smoking,  alcohol  consumption,  drug  use, 
past  reproductive  history,  and 
environmental  and  occupational 
exposure.  Such  characteristics  should  be 
examined,  where  appropriate,  for  the 
outcome  under  study,  and  should  be 
controlled  for  in  the  study  design  and/or 
analysis. 

The  potential  for  characteristics  of  the 
subjects  to  be  effect  modifiers  and/or 
confounders  should  also  be  considered. 
An  effect  modifier  is  a  factor  that 
produces  different  exposure-response 
relationships  at  different  levels  of  the 
effect  modifier.  For  example,  maternal 
age  would  be  an  effect  modifier  if  the 
risk  associated  with  a  given  exposure 
increased  with  the  mother's  age.  A 
confounder  is  associated  with  both  the 
exposure  and  outcome,  and  these 
interrelalionshiijs  could  distort  both  the 
magnitude  and  direction  of  the  measure 
of  association  between  the  exposure  of 
interest  and  the  outcome.  For  example, 
smoking  might  be  a  confounder  in  a 
study  of  the  association  of 
socioeconomic  status  and  low  birth 
weight,  since  smoking  has  been 
associated  with  both. 

Both  effect  modifiers  and  confounders 
need  to  be  controlled  in  the  analysis  to 
improve  the  estimate  of  the  effects  of 
exposure  (85).  A  more  in-depth 
discussion  may  be  found  elsewhere  (83. 
86).  The  statistical  techniques  used  to 
control  for  these  factors  require  careful 
consideration  in  their  application  and 
interpretation  (83,  85).  Studies  that  fad 
to  account  for  these  important  factors 
should  be  given  less  weight  in  a  r.sk 
assessment. 

(4)  Statistical  factors:  As  in  animal 
studies,  pregnancies  experienced  by  the 
same  woman  are  not  independent 
events.  In  animal  studies,  the  litter  is 
generally  used  as  the  unit  of  measure  to 
deal  with  nonindependence  of  events. 


This  approach  is  difficult  in  humans 
since  the  pregnancies  are  sequential, 
with  the  risk  factors  changing  for 
different  pregnancies  (15,  41,  81.  86 1  If 
more  than  one  pregnancy  per  woman  is 
included,  as  is  often  necessary  due  to 
small  study  groups,  the  use  of 
nonindependent  observations 
overestimates  the  true  size  of  the 
population  at  risk  and  artificially 
increases  the  significance  level  (87). 
Some  approaches  to  deal  wilh  these 
issues  have  been  suggested  (81.  88)  At 
this  point  in  time,  a  generally  accepted 
solution  to  this  problem  has  not  been 
developed. 

b.  Selection  of  outcomes  for  study  .As 
already  discussed,  a  number  of  end 
points  can  be  considered  in  the 
evaluation  of  adverse  developmental 
effects.  However,  some  of  the  oufcorre? 
are  not  easily  observed  in  humans 
These  include  eariy  embryonic  loss  and 
reproductive  capacity  of  the  offspring. 
Currently,  the  most  feasible  end  points 
for  epidemiologic  studies  are 
reproductive  history  studies  of  some 
pregnancy  outcomes  (eg,  embryo /fetal 
loss,  birth  weight,  sex  ratio,  congenital 
malformations,  postnatal  function,  and 
neonatal  growth  and  survival)  and 
measures  of  subfertility /infertility  which 
in  some  cases  might  be  evidence  of  very- 
early  embryonic  loss.  Factors  requiring 
control  in  the  design  or  analysis  (such  as 
other  risk  factors,  effect  modifiers,  and 
confounders)  may  vary  depending  on 
the  specific  outcomes  selected  for  study. 

The  developmental  outcomes 
available  for  epidemiologic  examination 
are  limited  by  a  number  of  factors, 
including  the  relative  magnitude  of  the 
exposure  since  differing  spectra  of 
outcomes  may  occur  at  different 
exposure  levels,  the  size  and 
demroraphic  characteristics  of  the 
population,  and  the  ability  to  obsenn 
the  reproductive  outcome  in  humans. 
Improved  methods  for  identifving  some 
outcomes  such  as  embryonic  or  very 
early  fetal  loss  using  new  human 
chononic  gonadotropin  (hCG)  assays 
may  change  the  spectrum  of  outcome^s 
available  for  study  (12). 

Demographic  characteristics  of  the 
populabon.  such  as  marital  stutus.  age 
di.s'iribution,  education,  and  prior 
reproductive  history  are  associated  with 
the  probability  of  whether  couples  will 
attempt  to  have  children.  There  may 
also  be  differences  in  the  use  of  birth 
control,  which  would  affect  the  number 
of  outcomes  available  for  study. 
Additionally,  workers  may  move  in  and 
out  of  areas  with  differing  levels  and 
types  of  exposures,  affecting  the  number 
of  exposed  and  comp^arison  pregnancies 
for  study.  Larger  populations  are  usually 
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npc«saary  In  rfrivirunmenlnl  letting*. 
•  mc«  the  ffxpoiurwt  in  envimnmental 
Mttttnga  ar«  gpnerally  mut  h  lower  than 
In  occupational  aeltinKi 

c  Ri»productivH  hialory  itudirs 
(1 1  Pregnancy  oulcumea  Pregnancy 
<)ul(  omes  examined  in  human  studies  of 
parental  exposures  may  include 
emtiryo/ fetal  loss,  congenital 
malformations,  birth  w«ight.  sex  nitio  at 
liirlh.  and  possibly  postnaliil  survival. 
growth,  and  function.  Epldemioli^gK 
studies  that  focus  on  only  one  type  of 
pregnancy  outcome  may  miss  a  true 
effect  of  exposure  As  mentioned  ab<jve 
some  reproductive  end  p«jint»  can  be 
thought  of  as  a  continuum  of  adverse 
effects,  for  example,  a  malformed 
stillbirth  would  not  be  included  in  a 
study  of  defects  obs«rvod  at  live  birth, 
even  though  the  etiology  could  be 
identical  (75,  fW)  Studies  that  examine 
multiple  end  points  could  yield  more 
Information,  but  the  results  may  be 
difficult  to  interpret   F.vidence  of  a  doae- 
reiiponiie  relationship  is  usually  an 
inportanl  criterion  in  the  assessment  of 
a  toxic  exposure   However,  traditional 
dose  response  relationships  may  not 
always  be  observed  for  some  end 
pxunts  For  example,  with  Increasing 
dose,  a  pregnancy  mighl  end  in  an 
embryn/felal  loss,  rather  than  a  live 
birth  with  malformations  A  shift  in  the 
patterns  of  outcomes  could  result  from 
differences  either  in  level  of  exponure  or 
in  timing  (*).  tfl)   Therefura.  a  risk 
assessment  should,  when  possible, 
attempt  to  liMik  at  the  intem'lHtumship 
of  different  reproductive  end  points  and 
patterns  of  exposure 

1 2)  Measures  of  fertility  Normally 
studies  of  sulifertllity/inferlility  would 
nul  be  includH<i  in  an  evaluation  of 
developmental  effects  However,  In 
humans  It  Is  difficult  to  identify  very 
early  embryonic  loss,  and  to  distinguish 
It  from  subfertility/infertility  Thus, 
studies  that  examine  subferlility  or 
inferlility  indirectly  examine  loss  very 
early  in  the  gestational  period.  Studies 
of  sutiferlility  may  l)«  thought  of  as  the 
study  of  non-events,  a  couple  is  unable 
to  have  children  within  a  specific  time 
frame  Therefore,  the  epidemiologic 
measurement  of  reduced  fertility  is 
typically  indirect,  and  is  accomplished 
by  comparing  birth  rates  or  lime 
Intervals  between  births  or  pregnancies 
In  these  evaluations,  the  couple  s  joint 
atiility  to  procreate  is  estimated.  One 
method,  the  Standardized  Uirth  Ratio 
(SBR,  also  referred  to  as  the 
Standardized  Fertility  Ratio),  compares 
the  number  of  births  observed  to  those 
expected  based  on  the  person-years  of 
observation  stratified  by  factors  such  as 
time  period,  age,  race,  marital  status. 


partly,  contraceptive  use.  etc,  (92-M) 
The  SBR  is  analogous  to  the 
Standardized  Mortality  Ratio  (SMR).  a 
measure  frequently  used  m  studies  of 
occupational  cohorts,  and  has  similar 
limitations  in  iDterpretation  (87.  99)  and 
In  usefulness  for  nsk  assessment. 

Analysis  of  the  time  period  between 
recognized  pregnancies  or  live  births 
has  been  suggvsted  as  another  indirect 
measure  of  fertility  (96)  Because  the 
time  interval  between  births  Increases 
with  increasing  panty  (97).  compansims 
within  birth  order  (panty)  are  more 
appropriate  A  statistical  method  (Cox 
regression)  can  stratify  by  birth  or 
pregnancy  order  to  help  control  for 
nonindependence  of  these  events  in  the 
same  woman 

Fertility  may  also  be  affected  by 
alterations  in  sexual  behavior  However, 
limited  data  are  available  linking  toxic 
exposures  in  these  alterations  in 
humans  Moreover  such  data  are  not 
easily  obtained  in  epidemiology  studies. 
More  Information  on  this  subject  is 
available  in  the  Pn^posed  Guidplines  for 
Assessing  Male  Reproductive  Rusk  (38) 
and  the  Pn)p<ised  (aiidelincs  for 
Assessing  Female  Reproductive  Risk 
(39) 

d  Community  studies/surveilldncc 
programs  Epidemiologic  studies  may 
also  be  based  upon  broad  populations 
such  as  «  community  a  nationwide 
pnibability  sample,  or  surveillance 
programs  (such  as  birth  defects 
registries)   A  number  of  case-control 
studies  have  examined  the  relationship 
between  broad  classes  of  parental 
occupation  in  certain  communities  or 
countries,  and  embryo/fetal  loss  (98) 
tiirth  defects  (99-im),  and  childhood 
cancer  (100,  102-104)   In  these  reports, 
jot)S  are  typically  classified  into  broad 
categories  based  on  the  probability  of 
exposure  to  certain  classes  or  levels  of 
exposure  (e  g  .  100)  Such  studies  are 
most  helpful  in  the  identification  of 
topics  for  additional  study  However, 
bx'cause  of  the  broad  groupings  of  types 
of  levels  of  exposure,  such  studies  are 
nut  typically  useful  for  nsk  assessment 
of  a  particular  agent. 

Surveillance  programs  may  also  exist 
in  occupational  settings  In  this  case, 
reproductive  histories  and/or  clinical 
evaluation  could  monitor  for 
reproductive  effects  of  exposures  Both 
could  yield  very  useful  data  for  nsk 
assessment,  however,  a  clinical 
evaluation  program  would  be  costly  to 
maintain 

C.  Other  Considerations 

1  Pharwacvkinetics  Extrapolation  of 
toxicity  data  between  species  can  be 
aided  considerably  by  the  availability  of 
data  on  the  pharmacokinetics  of  a 


particular  agent  In  the  species  tested 
and.  when  available,  in  humans. 
Information  on  absorption,  half-life, 
placental  metabolism  and  transfer, 
comparative  metabolism,  and 
concentrations  of  the  parent  compound 
and  metabolites  in  the  maternal  animal 
and  conceptus  may  be  useful  in 
predicting  risk  for  developmental 
toxicity  Such  data  may  also  be  helpful 
in  defining  the  dose-response  curve, 
developing  a  more  accurate  comparison 
of  species  sensitivity,  including  that  of 
humans  (105,  106).  determining 
dosimetry  at  target  sites,  and  comparing 
pharmacokinetic  profile*  for  various 
dosing  regimens  or  routes  of  exposure. 
Pharmacokinetic  studies  in 
developmental  toxicology  are  most 
useful  if  conducted  In  pregnant  animals 
at  the  stage  when  developmental  insults 
occur  The  correlation  of 
pharmacokinetic  parameters  and 
developmental  toxicity  data  may  be 
useful  in  determining  the  contribution  of 
specific  pharmacokinetic  parameters  to 
tlie  effects  observed  (107). 

2  Comparisons  of  Molecular 
Stru(  turf  Comparisons  of  the  chemical 
or  physical  properties  of  an  agent  with 
those  of  known  developmental  toxicants 
may  provide  some  indication  of  a 
potential  for  developmental  toxicity. 
Such  information  may  be  helpful  in 
setting  pnonties  for  testing  of  agents  or 
for  evaluation  of  potential  toxicity  when 
only  minimal  data  are  available. 
Structure/activity  relationships  have  not 
b«'en  well  studied  in  developmental 
toxicology,  although  data  are  available 
that  suggest  structure-activity 
relationships  for  certain  classes  of 
chemicals  (eg  .  glycol  ethers,  steroids, 
rt' tinoids)  Under  certain  circumstances 
(eg  .  in  the  case  of  new  chemicals),  this 
IS  one  of  several  procedures  used  to 
evaluate  the  potential  for  toxicity  when 
little  or  no  data  are  available 

I)  W'eight-of  Evidence  Determination 

Information  from  all  available  studies, 
whether  indicative  of  potential  concern 
or  not,  must  be  evaluated  and  factored 
into  a  weight-ofevidence  judgment  as  to 
the  likelihood  that  an  agent  may  pose  a 
risk  for  developmental  toxicity  in 
humans  The  pnmary  considerations  are 
the  human  data  (which  are  seldom 
available)  and  the  experimental  animal 
data.  The  qualitative  assessment  for 
developmental  toxicity  should  consider 
quality  of  the  data,  resolving  power  of 
the  studies,  number  and  types  of  end 
points  examined,  relevance  of  route  and 
timing  of  exposure,  appropnateness  of 
the  dose  selection,  replication  of  effects, 
number  of  species  examined,  and 
availability  of  human  case  reports  or 


series,  and/or  epidemiologic  study  data, 
in  addition,  pharmacokinetic  data  and 
structure-activity  considerations,  as  well 
as  other  factors  that  may  affect  the 
strength  of  the  evidence,  should  be 
taken  into  account.  Therefore,  all  data 
pertinent  to  developmental  toxicity 
should  be  examined  in  the  evaluation  of 
a  chemical's  potential  to  cause 
developmental  toxicity  in  humans,  and 
sound  scientific  judgment  should  be 
exercised  in  interpreting  the  data  in 
terms  of  the  risk  for  adverse  human 
developmental  health  effects. 

A  categorization  scheme  for  the 
weight  of  evidence  has  been  developed. 
It  contains  several  broad  categories  that 
reflect  the  accumulated  data  base  on 
agents  and  serves  as  an  indicator  of 
whether  exposure  to  the  substance  may 
cause  developmental  toxicity  in  humans. 
It  represents  one  important  step  in  the 
evaluation  of  agents.  However,  the  risk 
of  any  given  exposure  to  an  agent  can 
only  be  derived  from  an  appreciation  of 
its  intrinsic  biological  activity  and  the 
nature  of  the  anticipated  exposure 
conditions.  These  important  aspects  are 
developed  in  subsequent  sections  of  this 
Guideline. 

Placing  an  agent  in  a  particular 
weight-of-evidence  category  such  as 
"adequate  evidence  for  himian 
developmental  toxicity"  does  not  mean 
that  it  will  be  a  developmental  toxicant 
at  every  dose  (because  of  the 
assumption  of  a  threshold)  or  in  every 
situation  (e.g.,  hazard  may  vary 
significantly  depending  on  route  and 
timing  of  exposure).  Thus,  in  the  final 
characterization  of  risk,  the  weight-of- 
evidence determination  should  always 
be  presented  in  conjunction  with 
information  on  dose-response  (NOAEL 
and/or  LOAEL),  and,  if  available,  with 
the  human  exposure  estimate. 

The  weight-of-evidence  scheme 
(outlined  in  Table  3)  defines  three  levels 
of  confidence  for  data  used  to  identify 
developmental  hazards  and  to  assess 
the  risk  of  human  developmental 
toxicity:  definitive  evidence,  adequate 
evidence,  and  inadequate  evidence. 
Within  the  definitive  evidence  and 
adequate  evidence  categories,  there  are 
subcategories  for  evidence  indicating 
adverse  effects  and  for  evidence 
indicating  no  apparent  effects.  In  both 
categories,  the  evidence  required  to 
classify  an  agent  as  demonstrating  no 
adverse  effects  is  greater  than  that 
required  to  demonstrate  an  adverse 
effect  and  must  include  evaluations  of  a 
variety  of  potential  manifestations  of 
developmental  toxicity.  Greater 
evidence  is  required  because  it  is  much 
more  difficult  both  biologically  and 
statistically  to  support  a  finding  of  no 


apparent  adverse  effect  than  one  of  an 
adverse  effect  Most  agents  meeting 
current  testing  requirements  would  be 
expected  to  fall  within  the  adequate 
evidence  category,  while  many  for 
which  Uttle  or  no  information  is 
available  would  be  classified  in  the 
inadequate  category.  Few  agents  would 
be  expected  to  fall  into  the  definitive 
evidence  category  because  the  human 
data  necessary  to  meet  the  criteria  for 
this  category  would  be  difficult  to 
obtain. 

TABLE  3.  WEIGHT  OF  EVIDENCE 
SCHEME  FOR  DEVELOPMENTAL 
TOXICITY 

Definitive  Evidence  for 
— Human  Developmental  Toxicity 
— No  Apparent  Human  Developmental 
Toxicity 
Adequate  Evidence  for 
— Potential  Human  Developmental  Toxicity 
— No  Apparent  Potential  Human 
Developmental  Toxicity 
Inadequate  Evidence  for  Determining 

PotentiaJ  Human  Developmental  Toxicity 

Because  a  complex  interrelationship 
exists  among  study  design,  statistical 
analysis  and  biological  significance  of 
the  data,  a  great  deal  of  scientific 
judgment,  based  on  experience  with 
developmental  toxicity  data  and  with 
the  principles  of  experimental  design 
and  statistical  analysis,  may  be  required 
to  adequately  evaluate  the  data  base.  To 
allow  for  this,  the  language  used  in  the 
scheme  is  intentionally  broad. 

Definitive  Evidence  for 

— ^Human  Developmental  Toxicity 

This  category  includes  agents  for 
which  there  is  sufficient  evidence  from 
epidemiologic  studies  for  the  scientific 
community  to  judge  that  a  cause  and 
effect  relationship  exists.  Case  reports 
in  conjunction  with  other  supporting 
evidence  may  also  be  used. 

— No  Apparent  Human 
Developmental  Toxicity 

Agents  in  this  category  have  not  been 
cssociated  with  developmental  toxicity 
in  well-executed  epidemiologic  studies 
(e.g.,  case  control  and  cohort)  with 
adequate  power.  A  variety  of  potential 
manifestations  of  developmental 
toxicity  have  been  studied.  Supporting 
animal  data  may  or  may  not  be 
available. 

Adequate  Evidence  for 

— Potential  Human  Developmental 
Toxicity 

This  category  includes  agents  for 
which  sufficient  evidence  exists  for 
them  to  be  considered  potential  human 
developmental  toxicants.  The  minimum 
evidence  necessary  for  considering  an 
agent  a  potential  human  developmental 


toxicant  would  include  data  from  an 
appropriate,  well-executed  study  in  a 
single  experimental  animal  species  that 
demonstrates  developmental  toxicity, 
and/or  strong  suggestive  evidence  from 
adequate  chnical/epidemiologic  studies. 
Evidence  may  be  modified  by  further 
data,  such  as  studies  in  additional 
species  or  by  other  routes  of  exposure, 
and  replication  of  the  findings. 
Development  of  pharmacokinetic  or 
mechanistic  information  may  reduce 
uncertainties  in  extrapolation  to  the 
human.  The  strength  of  the  evidence 
increases  as  it  approaches  the  definition 
for  definitive  human  developmental 
toxicity. 

— No  Apparent  Potential  Human 
Developmental  Toxicity 

This  category  includes  agents  with 
data  from  appropriate  well-executed 
studies  in  several  species  (at  least  two) 
which  evaluated  a  variety  of  the 
potential  manifestations  of 
developmental  toxicity  and  showed  no 
developmental  effects  at  doses  that 
were  minimally  toxic  to  the  adult 
animal.  In  addition,  there  may  be  human 
data  from  adequate  studies  supportive 
of  no  adverse  effects. 

Inadequate  Evidence  for  Determining 
Potential  Human  Developmental 
Toxicity 

This  category  includes  agents  for 
which  there  is  less  than  the  minimum 
sufficient  evidence  necessary  for 
assessing  human  risk.  However,  data  on 
agents  that  fall  into  this  category  may  be 
used  to  determine  the  need  for 
additional  testing  or  information  that 
would  then,  if  adequate,  move  the  agent 
into  the  adequate  evidence  category. 

This  category  includes  a  variety  of 
types  of  information  such  as  the  Lack  of 
any  data  on  the  developmental  toxicity 
potential  of  an  agent,  data  from  an 
appropriate  well-executed  study  in  a 
single  species  showiiig  no 
developmental  toxicity,  data  from 
poorly-conducted  studies  in  animals 
(e,g.,  small  numbers  of  animals, 
inappropriate  dose  selection,  other 
confounding  factors]  or  inadequate  data 
in  humans.  Additionally,  data  on 
structxire/activity  relationships,  short- 
term  test  data,  pharmacokinetic  data,  or 
data  on  metabolic  precursors  of  the 
agent  of  interest  could  be  used  to  call  for 
further  testing  but  would  be  considered 
insufficient  by  themselves  to  assess 
human  risk. 

rv.  Dose-Re^Mmse  Assessment 

When  quantitative  human  dose-effect 
data  are  available  and  with  sufficient 
range  of  exposure,  dose-response 
relationships  may  be  examined.  Data  on 
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expo*ur«  from  human  itudies  ar»> 
ununlly  q'i«litativ«.  »uch  ai  employment 
or  retidenca  hiilonet.  quanlitative  ur 
dose  data  are  frequently  not  available 
In  human  tludiea.  especially 
rwtro»pet:tive  one*,  linking  of  specific 
time  periods  and  specific  eKposures. 
even  on  a  qualitative  level,  may  be 
difficult  du«  to  error*  of  recall  or 
recordke«pinn  (where  recortla  are 
available)  The  appropnata  exposure 
depends  on  the  outcorae(s)  sludied.  the 
biologic  mechanism  affected  by 
exposure,  and  the  half-life  of  the 
exposure  The  probability  o( 
misclasstricatlon  of  exposure  status  may 
aff«ct  the  ability  of  a  study  to  recojpiiie 
a  true  effect  (15.  41,  76,  lOB,  109). 

Since  data  on  human  do»e-«ffect 
n^latkonship*  are  rarely  available,  the 
dose-responae  assessment  is  usually 
bas«d  on  the  evaluation  of  tests 
performed  In  laboratory  animals. 
Evidence  fur  a  doaeresponae 
relalionahip  la  an  important  cntenon  in 
the  asa«ssment  of  developmental 
toxicity,  although  this  may  b«  based  on 
limited  data  from  standard  studies  using 
three  dose  groups  and  a  control  group. 
Most  human  developmental  toxicants 
that  have  been  studied  alter 
development  at  doaes  within  a  narrow 
range  near  the  lowest  maternally  toxic 
dose  (22).  Thert,'fore.  for  most  chemicals, 
the  expoaura  situations  of  concern  will 
t>e  thuaa  that  are  potentially  within  this 
range  For  those  few  chemicals  where 
davelopmental  affects  o<:cur  at  much 
lower  levels  than  maternal  effects,  the 
potenildl  for  exposing  the  conceptus  to 
damaging  doses  is  much  greater  As 
mentioned  previously  (section  U1.A.2.). 
howHver.  traditional  dose-response 
rt-lattonahips  may  not  always  be 
observed  for  some  end  points  For 
example,  as  the  exposure  level  nses. 
rmbryo/'felolethal  levels  may  be 
rpa<:h<Hi.  resulting  ui  an  observed 
decrease  m  malfurmationa  with 
increasing  doae  (HI.  90).  llie  potential 
for  this  response  pattern  indicates  that 
dose  response  relationships  of 
individual  end  points  as  well  as 
combinations  of  end  points  (eg  .  dead 
and  malformed  combined)  must  be 
( tirafully  examined  and  interpreted 
Identlfirjition  of  a  NOAEL  and/ or 
I.CMfU.  IS  based  on  the  lowest  d«)se  at 
which  an  adverse  effect  Is  detected  from 
any  adequate  developmental  toxicity 
study    Adequacy  of  the  data  to  be  used 
for  delemiuirftion  must  be  fudged  using 
the  weight  of  evidence  approach 
discussed  In  section  FIl  D  NOAFIj  and 
applied  uncertainty  factors  may  be  used 
to  delennina  a  reference  doee  for 
(levelopmenlal  loxiaty  (KfDvr)  that  is 
iMumed  to  be  below  (he  threshold  for 


an  increase  m  adverse  developmental 
effects.  The  RfD^  '•  based  on  a  short 
duration  of  exposure  as  is  typically  used 
in  developmental  toxicity  studies.  The 
term  RfU^  is  used  to  distinguish  from 
the  RfD  which  refers  to  chronic 
exposure  situations  (10).  Uncertainty 
factors  foi  developmental  toxicity 
generally  include  a  10-fold  factor  for 
interspecies  vanation  and  a  10-fold 
factor  for  intraspecies  variation  In 
general,  an  additional  uncertainty  factor 
IS  not  applied  to  account  for  duration  of 
exposure  Additional  factors  may  be 
applied  due  to  a  variety  of  uncertainties 
that  exist  in  the  data  base  For  example, 
the  standard  study  design  for  a 
developmental  toxicity  study  calls  for  a 
low  dose  that  demonstrates  a  NOAEL. 
but  there  may  be  circumstances  where  a 
risk  assessment  must  be  based  on  the 
results  of  a  study  in  which  a  .N'OAEL  for 
developmental  toxicity  was  not 
identified.  Rather,  the  lowest  dose 
administered  caused  significant  effect(8) 
and  was  identified  at  the  LOAEL.  In 
circumstances  where  only  a  LOAEL  ia 
available,  questions  relative  to  the 
sensitivity  of  end  points  reported, 
adequacy  of  dose  levels  tested,  or 
confidence  In  the  LOAEL  reported  may 
require  the  use  of  an  additional 
uncertainty  factor  of  10  (10).  The  total 
uncertainty  factor  selected  is  then 
divided  into  the  NOAEL/LOAEL  for  the 
most  sensitive  end  point  from  the  most 
appropriate  and/or  sensitive 
mammalian  species  to  determine  the 
RfDpT 

Although  the  Agency  currently  uses 
the  NOAEL/ uncertainty  factor  approach 
to  estabbsh  an  RflW  discussions  of  nsk 
extrap>olatioo  procedures  have  noted 
that  improved  mathematical  tools  are 
needed  for  developing  estimates  of 
potential  human  developmental  nsk  (45, 
110)  Gaylor  (111)  suggested  an 
approach  for  estimating  nsk  that 
combines  the  use  of  mathematical 
mo<iels  for  low-dose  estimation  of  nsk 
with  the  application  of  an  uncertainty 
f,ictor  based  on  a  presele<;ted  level  of 
risk  This  approach  is  similar  to 
approaches  proposed  for  carcinogenesis, 
hut  does  not  preclude  the  possibility  of  a 
threshold,  and  may  provide  a  more 
quantitative  approach  to  estimating  nsk. 
Another  approach  proposed  by  Rai  and 
Van  Ryzin  (112)  and  recently  applied  by 
FauHtman  et  al  (113).  uses  a  simple  two- 
component  developmental  model  in 
which  the  first  component  represents  a 
dose  related  nsk  to  the  litter 
environment  and  the  second  component 
expresses  the  nsk  to  an  mdividxai 
offspnng  conditional  upon  a 
predisposing  nsk  to  the  litter  These 
approaches  and  other*  have  been 


summarized  recently  (5).  In  addition, 
other  methods  for  expressing  nsk  are 
being  sought  and  will  be  applied,  if 
considered  appropnate. 

The  development  of  biologically- 
based  dose-response  models  in 
developmental  toxicology  is  limited  by  a 
number  of  factors,  including  a  lack  of 
understanding  of  the  biological 
mechanisms  underlying  developmental 
toxicity,  intra /interspecies  differences  in 
the  types  of  developmental  events,  and 
the  influence  of  maternal  effects  on  the 
dose-response  curve.  A  biological 
threshold  is  assumed  for  most 
developmental  effects  based  on  known 
homeostatic,  compensatory,  or  adaptive 
mechanisms  that  must  be  overcome 
before  a  toxic  end  point  is  manifested, 
and  on  the  rationale  that  the  embryo  u 
known  to  have  some  capacity  for  repair 
of  damage  or  msult  (90).  In  addition, 
most  developmental  deviations  are 
probably  multifactonal  in  nature  (114). 
Although  a  threshold  is  assumed  for 
developmental  effects,  the  existence  of  a 
NOAEL  in  an  animal  study  does  not 
prove  or  disprove  the  existence  or  level 
of  a  true  threshold;  it  only  defines  the 
highest  level  of  exposure  under  the 
conditions  of  the  study  that  is  not 
■issociated  with  a  significant  increase  m 
effect  The  uncertainties  concerning  this 
assumption  are  being  discussed 
currently  in  the  literature  (25.  28). 

In  conclusion,  dose-response  findings 
in  developmental  toxicity  studies  are 
used  as  part  of  the  risk  charactenzation. 
This  use  IS  dependent  upon  scientific 
judgment  as  to  the  accuracy  and 
adequacy  of  the  data.  In  addition,  the 
slope  of  the  dose-response  curve  should 
be  considered  m  conjunction  with  a 
determination  as  to  the  adequacy  of  the 
exposure  levels  tested,  the  sensitivity  of 
the  end  points  reported,  and  the 
appropnateness  of  the  expenmental 
design  to  determine  a  level  of 
confidence  in  the  data  and  the  resultant 
confidence  m  the  LOAEL,  NOAFX.  and 
the  uncertainty  factor*  apphed  to  obtain 
the  RfDirr 
V.  Exposure  Assessment 

In  order  to  obtam  a  quantitative 
estimate  of  nsk  for  the  human 
population,  an  estimate  of  human 
exfxjsure  is  required.  The  Guidelines  for 
F.atimating  Exposures  have  been 
pubbshed  separately  (115)  and  will  not 
he  discussed  m  detail  here.  In  general, 
the  exposure  assessment  descnbes  the 
magnitude,  duration,  schedule,  and  route 
of  exposure.  This  information  is 
developed  from  monitoring  data  and 
from  estimates  based  on  modeling  of 
environmental  exposure*.  Unique 
consKlerations  for  developmental 


toxicity  are  duration  and  period  of 
exposure  as  related  to  stage  of 
development  (i.e.,  critical  periods),  and 
the  possibility  that  a  single  exposure 
may  be  sufficient  to  produce  adverse 
developmental  effects  (i.e.,  repeated 
exposure  is  not  a  necessary  prerequisite 
for  developmental  toxicity  to  be 
manifested).  For  these  reasons,  it  is 
assumed  that  a  single  exposure  at  the 
critical  time  in  development  is  su^cient 
to  produce  an  adverse  developmental 
effect  Therefore,  the  human  exposure 
estimate  used  to  calculate  the  margin  of 
exposure  is  usually  based  on  a  single 
dose  that  is  not  adjusted  for  duration  of 
exposure,  and  the  number  of  exposures 
is  not  considered  important  unless  there 
is  evidence  for  a  cumulative  effect.  It 
should  be  recognized  also  that  exposure 
of  almost  any  segment  of  the  human 
population  (i.e.,  fertile  men  and  women, 
the  conceptus,  and  the  child  up  to  the 
age  of  sexual  maturation)  may  lead  to 
risk  to  the  developing  organism. 

VI.  Risk  Characterization 

Many  uncertainties  described  in  these 
Guidelines  are  associated  with  the 
toxicological  and  exposure  components 
of  risk  assessments  in  developmental 
toxicology.  In  the  past,  these 
uncertainties  have  often  not  been 
readily  apparent  or  consistently 
presented.  The  presentation  of  any  risk 
assessment  for  developmental  toxicity 
should  be  accompanied  by  statements 
concerning  the  weight  of  the  evidence, 
dose-response  relationships  and 
assumptions  underlying  the  estimation 
of  the  RfDnr.  estimates  of  human 
exposure,  and  any  factors  that  affect  the 
quahty  and  precision  of  the  assessment. 
The  risk  characterization  of  an  agent 
should  be  based  on  data  from  the  most 
appropriate  species,  or,  if  such 
information  is  not  available,  on  the  most 
sensitive  species  tested.  It  should  also 
be  based  on  the  most  sensitive  indicator 
of  toxicity,  whether  maternal,  paternal, 
or  developmental,  and  should  be 
considered  in  relationship  to  other  forms 
of  toxicity. 

In  the  risk  characterization,  the  dose- 
response  and  the  human  exposure 
estimate  may  be  combined  either  by 
comparing  the  RfDnr  and  the  human 
exposure  estimate  or  by  calculating  the 
margin  of  exposure  (MOE).  The  MOE  is 
the  ratio  of  the  NOAEL  from  the  most 
appropriate  or  sensitive  species  to  the 
estimated  human  exposure  level  from  all 
potential  sources  (53).  If  a  NOAEL  is  not 
available,  a  LOAEL  may  be  used  in  the 
calculation  of  the  MOE,  In  this  case,  the 
NOAEL  may  be  estimated  from  the 
LOAEL  by  applying  an  uncertainty 
factor  (lO^fold)  to  assess  the  impact  on 
the  MOE  (53).  The  MOE  is  presented 


along  with  a  discussion  of  the  weight  of 
evidence,  including  the  nature  and 
quality  of  the  hazard  and  exposure  data, 
the  number  of  species  affected,  and  the 
dose-response  information. 

The  RfDiyr  comparison  with  the 
human  exposure  estimate  and  the 
calculation  of  the  MOE  are  conceptually 
similar  but  are  used  in  different 
regulatory  situations.  The  choice  of 
approach  is  dependent  upon  several 
factors,  includiiig  the  statute  involved, 
the  situation  being  addressed,  the  data 
base  used,  and  the  needs  of  the  decision 
maker.  The  RfD^  and/or  the  MOE  are 
considered  along  with  other  risk 
assessment  and  risk  management  issues 
in  making  risk  management  decisions, 
but  the  scientific  issues  that  must  be 
taken  into  account  in  establishing  them 
have  been  addressed  here. 

These  Guidelines  summarize  the 
procedures  that  the  U.S.  Environmental 
Protection  Agency  will  follow  in 
evaluating  the  potential  for  agents  to 
cause  developmental  toxicity.  While 
these  are  the  first  amendments  to  the 
developmental  toxicity  guidelines  issued 
in  1986,  further  revisions  and  updates 
will  be  made  as  advances  occur  in  the 
field.  Further  studies  that:  (1)  Delineate 
the  mechanisms  of  developmental 
toxicity  and  pathogenesis,  (2)  provide 
comparative  pharmacokinetic  data,  and 
(3)  elucidate  the  functional  modalities 
that  may  be  altered  by  exposure  to  toxic 
agents,  will  aid  in  the  interpretation  of 
data  and  interspecies  extrapolation. 
These  types  of  studies,  along  with 
further  evaluation  of  the  relationship 
between  maternal  and  developmental 
toxicity  and  the  concept  of  a  threshold, 
will  provide  for  the  development  of 
improved  mathematical  models  to  more 
precisely  assess  risk. 
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(AJrapec*  Docket  Mo.  M-AWA-3) 

EetobHehwnt  of  an  AJrpon  Radar 
Servtc*  Area;  San  Joee,  CA 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule:  request  for 
comments. 


This  action  designates  an 
Airport  Radar  Service  Area  (ARSA)  at 
the  San  )ose  International  Airport.  CA. 
The  location  is  a  public  airport  with  an 
operating  control  tower  served  by  a 
Level  V  Radar  Approach  Control 
Facility  and  a  Level  III  Limited  Terminal 
Radar  Approach  Control  in  a  Tower  Cab 
(TRACAB).  Establishment  of  this  ARSA 
will  require  that  pilots  maintain  two- 
way  radio  communication  with  air 
traffic  control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
this  location  will  reduce  the  risk  of 
midair  collision  in  terminal  areas  and 
promote  the  efficient  control  of  air 
traffic 

OATU:  Effective  date— 0901  u.t.c.  April 
6. 1980.  Comments  must  be  received  on 
or  before  )une  0, 1989. 
OOOWaail.  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
IAGC-204).  Airspace  Docket  No.  88- 
AWA-3,  800  Independence  Avenue  SW.. 
Washinston,  DC  20591. 

The  omcial  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5.O0  p.m.  The  FAA  Rules  Docket  Is 
located  In  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW..  Washington.  DC 

The  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

Coaunents  Invited 

interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  this  rule.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  this  rule 
Communications  should  identify  the 
airspace  docket  and  be  submitted  In 


triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  rule  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  Is  made:  "Comments  to 
Airspace  Docket  No.  88-AWA-3."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  further 
action  on  this  rule.  The  design  contained 
in  this  rule  may  be  changed  in  the  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  dosing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
pom  nmnmm  nhfomsation  cosrrAcr. 
Betty  Harrison.  Airspace  Branch  (ATO- 
240),  Airs  pace- Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington,  DC  20S91; 
telephone:  (202)  287-9255. 
•UypLUKNTAIIV  MFOmUTIOM: 

History 

On  April  22, 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  In  the  Federal  Register  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  and  the  procedural 
aspects  of  the  ATC  system.  The  FAA 
published  NAR  Recommendation  1- 
2.2.1,  "Replace  the  Terminal  Radar 
Service  Areas  (TRSA)  with  Model  B 
Airspace  and  Service  (Airport  Radar 
Service  Areas)."  In  Notice  8J-9  (48  FR 
34288.  |uly  28, 1983]  proposing  the 
establishment  of  ARSA's  at  Columbus, 
Oil  and  Austin.  TX.  Those  locations 
were  designated  ARSA's  by  SFAR  No. 
45  (48  FR  50038.  October  28, 1983)  in 
order  to  provide  an  operational 
confirmation  of  the  ARSA  concept  for 
potential  apphcation  on  a  national 
basis.  The  original  expiration  datee  for 
SFAR  45.  December  22. 1984,  (Austin. 
TX)  and  January  19. 1985,  (Columbus, 
OH)  were  extended  to  June  20,  1985  (49 
FR  47176,  November  30. 1984). 

On  March  6, 1985,  the  FAA  adopted 
the  NAR  recommendation  and  amended 
Parts  71.  91,  103  and  105  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71, 
91. 103  and  105)  to  establish  the  general 
definition  and  operating  rules  for  an 
ARSA  (50  FR  9252),  and  designated  the 
Austin  and  Columbus  airports  as 
ARSA's.  as  well  as  the  Baltimore/ 
Washington  Interaational  Airport. 


Baltimore.  MD  (50  FR  9250).  Thus  far. 
the  FAA  has  designated  128  ARSA's  as 
published  in  the  Federal  Register  in  the 
implementation  of  this  NAR 
recommendation. 

On  December  30, 1988,  the  FAA 
proposed  to  designate  an  ARSA  at  San 
Jose  International  Airport.  CA  (53  FR 
53272).  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  comments  on 
the  proposal  to  the  FAA.  Additionally, 
the  FAA  has  held  informal  airspace 
meetings  on  the  establishment  of  the 
San  lose,  CA,  ARSA.  Section  71.501  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  74O0.eD,  dated  January  4, 
1988. 

Discussion  of  Comments 

Fifty-two  comments  were  received 
concerning  this  proposal.  The  FAA  has 
considered  these  comments  and 
amended  the  final  configuration  as 
contained  in  this  rule.  The  FAA 
considers  that  the  final  design  contained 
herein  best  meets  ATC  requirements, 
and  promotes  the  safe  and  efficient  use 
of  airspace. 

Some  comments  were  received  that 
were  outside  the  scope  of  this 
rulemaking  action  and.  therefore,  will 
not  be  addressed.  Those  subject  areas 
included  controller  staffing.  ATC 
equipment,  rules  enforcement  and  pilot 
education. 

Several  commenters  wrote  requesting 
that  the  5-  to  7-mile  area  in  the  outer 
core,  east  of  the  341'  bearing  from  the 
San  Jose  International  Airport,  be 
deleted  from  the  ARSA  design  or  altered 
to  align  with  U.S.  Highway  880.  These 
commenters  are  concerned  that  pilots 
flying  visual  flight  rules  (VFH).  who  do 
not  wish  to  transit  ARSA  airspace  or  are 
unable  to  contact  ATC,  will  be  forced 
too  close  to  each  other  and  too  close  to 
mountainous  terrain. 

Through  aerial  observation,  it  was 
observed  that  a  sufficient  amount  of 
airspace  exists  for  aircraft  choosing  to 
circumnavigate  the  ARSA.  east  of  U.S. 
Highway  680.  The  FAA  finds  this 
portion  of  airspace  is  vital  for  protecting 
the  ALTAM.  LOUPE,  and  SUNOL 
Standard  Instrument  Department  (SID) 
procedures.  Also,  this  area  is  used  as  an 
arrival  path  for  the  left  base  leg  when 
executing  a  visual  approach,  and  a  left 
base  leg  for  both  VOR  and  ILS  Runway 
12  approaches. 

Some  commenters  noted  that  the 
proposed  ARSA  altitude  is  too  low  for 
pilots  to  navigate  successfully  in  the 
southwest  comer  because  of  terrain 
restraints.  The  FAA  concurs  and  has 
redefined  this  boundary  by  deleting  2 
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nautical  miles  beginning  at  the  160' 
radial.  In  addition,  the  floor  in  this  area 
has  been  raised  from  2.000  feet  to  2,500 
feet  MSL 

Some  commenters  suggested  that  the 
ARSA  design  be  defined  with  more 
visual  landmarks.  Selection  of  distinct 
landmarks  to  define  the  boundaries  of 
the  San  Jose  ARSA  was  considered 
during  the  design  stages.  In  order  to 
provide  the  greatest  amount  of  airspace 
protection  and  meet  operational  needs, 
it  was  not  possible  to  place  the 
boundaries  along  specific  features.  The 
FAA  agrees  that,  where  available, 
prominent  visual  landmarks  aid  pilots  in 
detecting  ARSA  boundaries;  therefore, 
the  eastern  portion  of  the  inner  core  has 
been  redefined  as  Interstate  680  and 
U.S.  Highway  101. 

Some  commenters  suggested  raising 
the  ceiling  of  the  ARSA  to  5,000  feet  to 
protect  aircraft  climbing  through  the 
ceiling  of  the  ARSA.  In  adopting  the 
ARSA  rule,  the  FAA  concurred  with  the 
NAR  task  group  that  a  4,0GO-foot  cap 
would  afford  sufficient  airspace 
protection  for  aircraft  executing 
instrument  approaches.  An  instrument 
approach  is  assumed  to  be  a  critical 
phase  of  flight  where  pilots  must  devote 
considerable  attention  to  their 
instruments.  The  FAA  finds  no  merits  in 
raising  the  entire  ARSA  to  5,000  feet 
MSL 

One  area  of  concern  expressed  by 
commenters  was  that  an  ARSA  does  not 
provide  a  safer  environment.  The  FAA 
finds  that  the  ARSA  program  has 
several  safety  features  which  improve 
safety.  First,  ATC  has  knowledge  of  all 
aircraft  operating  in  an  ARSA  because 
communication  is  mandatory.  Second, 
target  separation  is  a  method  of 
providing  separation  within  an  ARSA. 
Third,  the  ARSA  program  has  surpassed 
expectations  in  most  locations  by 
reducing  the  potential  fof  midair 
collisions  wiUiout  unnecessarily 
penalizing  or  unduly  delaying  aircraft  in 
ARSA  airspace. 

Some  commenters  were  concerned 
that  implementing  an  ARSA  would 
create  a  noise  management  problem. 
The  establishment  of  an  ARSA  at  the 
San  Jose  International  Airport  will  not 
change  the  flow  of  traffic  in  the  area. 
Consequently,  no  significant  change  to 
the  present  noise  pattern  will  result  and 
the  present  noise  management  practices 
will  not  be  adversely  affected. 

Several  commenters  wrote  requesting 
that  the  ARSA  extend  to  15  nautical 
miles  with  a  floor  of  2.500  feet  MSL 
extending  upward  to  6,000  feet  MSL  in 
the  southeastern  comer.  The  rationale 
for  this  recommendation  was  that  this 
extension  of  airspace  would 
significantly  reduce  the  likelihood  of 


conflicts  between  aircraft  approaching 
and  departing  the  San  Jose  International 
Airport  and  other  aircraft  transiting  this 
area. 

The  FAA  concurs  and  has  extended 
the  southeast  comer  between  10  and  15 
nautical  miles  west  of  the  Oakland  VOR 
142'  radial  and  east  of  a  line  2.5  nautical 
miles  west  of  and  paralled  to  the  San 
Jose  International  Airport  Runway  30 
localizer  extending  upward  from  3,000 
feet  MSL  to  and  including  6,000  feet 
MSL  Due  to  the  mountainous  terrain 
located  on  both  sides  of  the  Santa  Clara 
Valley,  a  natural  flyway  exists.  This 
extension  of  airspace  will  protect  this 
corridor  created  by  north/southbound 
traffic  which  cross  the  extended 
cenferline  of  the  San  Jose  Intemational 
Airport  runways.  In  the  extension  area, 
the  ceiling  was  increased  to  6,000  feet 
MSL  rather  than  the  standard  ARSA 
ceiling  of  4,000  feet  above  airport 
elevation.  This  increase  was  adopted  in 
order  to  include  the  airspace  10  to  15 
miles  from  the  San  Jose  Interaational 
Airport  that  is  used  by  approaching  and 
departing  aircraft.  Conunents  are 
requested  on  the  lateral  limits  and 
altitude  of  this  extension  area  (Area  B). 

Several  commenters  wrote 
recommending  the  "consensus"  ARSA 
design  that  was  developed  with  input 
from  local  user  groups  in  the  San  Jose 
area.  This  committee  consisted  of 
Chapters  62  and  338  of  the  Experimental 
Aircraft  Association  (EAA).  Reid- 
Hillview  Pilots  Association,  Sana  Clara 
County  Airman's  Association,  the  Santa 
Clara  Chapters  of  the  Aircraft  Owners  ft 
Pilots  Association  and  the  99'ers. 

Basically,  the  "consensus"  ARSA 
differed  from  the  FAA  proposal  in  five 
areas:  (1)  The  "consensus"  ARSA 
boundaries  were  delineated  by  visual 
landmarks:  (2)  the  outer  core  area,  east 
of  the  341*  bearing  from  the  San  Jose 
Intemational  Airport,  was  reduced  in 
the  "consensus"  design;  (3)  the  inner 
core  eastem  boundary  of  the 
"consensus"  ARSA  was  reduced  to  align 
with  railroad  tracks:  (4)  the  outer  area  in 
the  southwest  comer  of  the  "consensus" 
design  was  reduced  to  align  with 
Highway  85  (presently  under 
construction),  direct  to  the  Guadalupe 
Reservoir;  and  (5)  the  "consensus" 
ARSA  depicted  an  extension  between 
10  and  15  miles  in  the  southeast  comer 
extending  upward  from  3,000  feet  MSL 
up  to  and  including.  4.000  feet  MSL  The 
FAA  altered  the  proposed  ARSA  design, 
incorporating  as  much  of  the 
"consensus"  design  as  was 
operationally  feasible. 

The  airspace  configuration 
established  by  this  action  has  taken  into 
consideration  all  aspects  of  air  traffic  in 
the  terminal  area.  This  configuration  is 


consistent  with  the  fundamental  safety 
objectives  of  the  ARSA  program  The 
FAA  is  mandated  to  analyze  all  ARSA 
operations  one  year  after  the  effective 
date.  At  that  time,  any  future  alterations 
will  be  considered  that  would 
accommodate  users  and  enhance  safety. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  designates  an  ARSA  at  the  San 
Jose  Intemational  Airport  CA.  The 
location  designated  is  a  public  airport 
with  an  operating  control  tower  served 
by  a  Level  V  Radar  Approach  Control 
Facility  and  a  Level  III  Limited  Terminal 
Radar  Approach  Control  in  a  tower  cab 
(TRACAB).  Establishment  of  this  ARSA 
will  require  that  pilots  maintain  two- 
way  radio  communication  with  ATC 
while  In  the  ARSA.  Implementation  of 
ARSA  procedures  at  this  location  will 
reduce  the  risk  of  midair  collision  in 
terminal  areas  and  promote  the  efficient 
control  of  air  traffic 

Section  91.88  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  91)  defines  an 
ARSA  and  prescribes  operating  rules  for 
aircraft  ultralight  vehicles,  and 
parachute  jump  operations  in  airspace 
designated  as  an  ARSA.  The  ARSA  rule 
provides  in  part  that  prior  to  entering 
the  ARSA  any  aircraft  arriving  at  any 
airport  in  an  ARSA  or  flying  through  an 
ARSA  must  (1)  Estabhsh  two-way  radio 
communications  with  the  ATC  facility 
having  jurisdiction  over  the  area;  and  (2) 
while  in  the  ARSA.  maintain  two-way 
radio  commimications  with  that  ATC 
facility.  For  aircraft  departing  from  the 
primary  airport  within  the  ARSA  two- 
way  radio  communications  must  be 
maintained  with  the  ATC  facility  having 
jurisdiction  over  the  area.  For  aircraft 
departing  a  satellite  airport  within  the 
ARSA  two-way  radio  communications 
must  be  established  with  the  ATC 
facility  having  jurisdiction  over  the  area 
as  soon  as  practicable  after  takeoff  and 
thereafter  maintained  while  operating 
within  the  ARSA. 

All  aircraft  operating  within  an  ARSA 
are  required  to  comply  with  all  ATC 
clearances  and  instructions  and  any 
FAA  arrival  or  departure  traffic  pattern 
for  the  airport  of  intended  operation. 
However,  the  rule  permits  ATC  to 
authorize  appropriate  deviations  from 
any  of  the  operating  requirements  of  the 
rule  when  safety  considerations  justify 
the  deviation  or  more  efficient 
utilization  of  the  airspace  can  be 
attained  through  such  deviations. 
Ultralight  vehicle  operations  and 
parachute  jumps  in  an  ARSA  may  only 
be  conducted  under  the  terms  of  an  ATC 
authorization. 
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The  KAA  adopted  lh«  NAR  taak  group 
recumirendation  that  each  ARSA  be  of 
the  tame  alnpace  configuration  Insofar 
as  la  practicable.  The  itandard  ARSA 
consista  of  airapace  within  5  nautical 
miles  of  the  pnmary  airport  extending 
from  the  surface  to  an  altitude  of  4,0U0 
feet  above  thtit  airport's  elevation,  and 
that  airspace  betwet^n  5  and  10  nautical 
miles  from  the  pnmary  airport,  from 
1.200  fe«t  above  the  surface  to  an 
altitude  of  4.000  feet  above  that  airport's 
elevation.  Proposed  deviation  from  the 
standard  has  been  necessary  at  some 
airports  due  to  ad|acent  regulatory 
airspace,  international  boundaries, 
topography,  or  unusual  operational 
requirements. 

Definitions,  operating  requirements, 
and  specific  airspace  designations 
applicable  to  ARSA's  may  be  found  in 
Federal  Aviation  Regulations  |  71.14 
nnd  i  71  501  (14  CFR  Part  U],  and  i  ffl.l 
and  I  91.88  (14  CFR  Part  91). 

Request  for  Comments 

1'he  ARSA  adopted  differs  from  the 
proposed  rule  in  that  it  contams  a 
southeast  extension  to  15  miles  from  the 
San  jnse  International  Airport  to  an 
altitude  of  6.00  feet  MSL  (Area  B  of  the 
ARSA).  The  final  rule  is  within  the 
siibiect  matter  of  the  notice  of  proposed 
rulemaking,  which  proposed  the  ARSA 
Hnd  requested  comments  on  the 
configuration  of  the  ARSA  airspace  to 
ho  adopted.  The  final  rule  reflects 
comments  received  in  the  public  dodiet, 
many  of  which  requested  a  southeast 
rxtention  and  some  of  which 
specifically  requested  the  configuration 
adopted.  The  incorporation  of  the  ARSA 
extension  beyond  10  nautical  miles  from 
the  primary  airport  is  an  exception  to 
conventional  agency  policy,  which  has 
boen  to  limit  ARSA  lateral  boundaries 
to  a  10-nautical  mile  radius  are  centered 
on  the  airport.  To  promote  the  fullest 
public  partiapation  In  this  rulemaking 
and  to  provide  input  on  future  agency 
policy,  the  KAA  requests  comments  on 
two  particular  aspects  of  the  rule 
.idopted.  (1)  The  ARSA  extension 
described  as  "Area  B  '  of  the  San  )use 
ARSA.  and  (2)  the  revision  of  agency 
policy  to  (u>nsider  extension  of  ARSA 
airspace  beyond  10  nautical  miles  from 
the  primary  airport  and  above  4.000-feel 
iil)ove  airport  elevation,  on  a  very 
limited  basis,  where  there  would  be  a 
dear  safely  benefit. 

Regulatory  Evaluation  Summary 

The  FAA  has  conducted  a  Regulatory 
Fviiluation  of  this  final  rule  to  establish 
this  additional  ARSA  site  The  ma^or 
findings  of  that  evaluation  are 
summarized  below,  and  a  copy  of  Ihi! 


detailed  regulatory  evaluation  is 
avadable  in  the  regulatory  docket 

a.  Coata 

Costs  which  could  potentially  result 
from  the  establishment  of  additional 
ARSA  sites  fall  into  the  following 
categories: 

(1)  Air  traffic  oontroller  staffing, 
controller  training,  and  facility 
equipment  cxMts  incurred  by  the  FAA. 

(2)  Costs  associated  with  the  revision 
of  charts,  notification  of  the  public,  and 
pilot  education. 

(3)  Additional  operating  costs  for 
circumnavigating  or  flying  over  the 
ARSA. 

(4)  Potential  delay  costs  resulting  from 
operations  within  an  ARSA. 

(5)  The  need  for  some  operators  to 
purchase  radio  transceivers. 

(6)  Miscellaneous  costs. 

It  has  been  the  FAA's  experience, 
however,  that  these  potential  costs  do 
not  materialize  to  any  appreciable 
degree,  and  when  they  do  occur,  they 
are  transitional,  relatively  low  in 
magnitude,  or  attributable  to  specific 
implementation  problems  that  have 
been  experienced  at  a  very  small 
minority  of  ARSA  sites.  The  reasons  for 
these  conclusions  are  presented  below. 

The  FAA  expects  that  because  of  the 
current  high  level  of  traffic,  the  San  Jose 
International  ARSA  can  be  implemented 
without  requiring  additional  controller 
personnel  above  currently  authorized 
staffing  levels.  Moreover,  the  reduced 
separation  standards  permitted  in 
ARSA's  will  allow  controllers  to  absorb 
the  slight  increase  in  participating  traftic 
by  handling  all  traffic  much  more 
effiaently.  Further,  since  coatroUer 
training  will  be  conducted  during  normal 
working  hours,  and  existing  facilities 
already  operate  the  necessary  radar 
equipment  the  FAA  does  not  expect  to 
incur  any  appreciable  implementation 
costs.  Essentially,  the  FAA  wiU  modify 
its  terminal  radar  procedures  at  the 
proposed  ARSA  sites  m  a  manner  that 
will  make  more  efficient  use  of  existing 
resources. 

No  additional  costs  are  expected  to  be 
incurred  because  of  the  need  to  revise 
sectional  charts  to  incorporate  the  new 
ARSA  airspace  boundaries.  Changes  of 
this  nature  are  routinely  made  during 
charting  cycles,  and  the  planned 
effective  dates  for  newly  established 
ARSA  s  are  scheduled  to  coincide  with 
the  regular  t)-month  chart  publication 
iiilprvals 

This  rulemaking  proceeding  aini 
process  will  satisfy  most  of  the  need  to 
notify  the  public  and  educate  pilots 
about  ARSA  operations.  The  informal 
public  meetmg  being  held  at  each 
location  where  an  ARSA  is  being 


proposed  provides  pilots  with  the  best 
opportunity  to  learn  both  how  an  ARSA 
works  and  how  it  will  affect  their  local 
operations.  The  expenses  associated 
with  these  public  meetings  are 
considered  costs  attributable  to  the 
rulemaking  process:  however,  any  public 
information  costs  following 
establishment  of  a  new  ARSA  are 
strictly  attributable  to  the  ARSA.  The 
FAA  expects  to  distribute  a  Letter  to 
Airmen  to  all  pilots  residing  within  50 
miles  of  each  ARSA  site,  explaining  the 
operation  and  configuration  of  the 
ARSA  finally  adopted.  The  FAA  also 
has  issued  an  Advisory  Circular  on 
ARSA's.  The  combined  Letter  to  Airmen 
and  prorated  Advisory  Circular  costs 
have  been  estimated  to  be 
approximately  $500  for  each  ARSA  site. 
This  cost  is  incurred  only  once  upon  the 
initial  establishment  of  an  ARSA. 

Information  on  ARSA's,  following  the 
establishment  of  additional  sites,  will 
also  be  disseminated  at  aviation  safety 
seminars  conducted  throughout  the 
country  by  various  district  offices.  These 
seminars  are  provided  regularly  by  the 
FAA  to  discuss  a  variety  of  aviation 
safety  issues  and.  therefore,  will  not 
involve  additional  costs  strictly  as  a 
result  of  the  ARSA  program. 
Additionally,  no  si^uficant  costs  are 
expected  to  be  incurred  as  a  result  of  the 
follow-on  user  meetings  that  will  be  held 
at  each  site  following  implementation  of 
the  ARSA.  These  meetings  will  allow 
users  to  provide  feedback  to  the  FAA  on 
local  ARSA  operations.  These  meetings 
are  being  held  at  public  facilities  or  at 
other  locations  which  are  being 
provided  free  of  charge  or  at  nominal 
cost.  Further,  because  these  meetings 
are  being  conducted  by  local  FAA 
facility  personnel,  no  travel,  per  diem,  or 
overtime  costs  will  be  incurred  by 
regional  or  headquarters  personnel. 

The  FAA  anticipates  that  some  pilots 
who  currently  transit  without 
establishing  radio  communications  or 
participating  in  radar  services  may 
choose  to  circumnavigate  the  mandatory 
pariicipation  airspace  of  an  ARSA 
rather  than  partiapate.  Some  minor 
delay  costs  will  be  incurred  by  these 
pilots  because  of  the  additional  aircraft 
variable  operating  cost  and  lost  crew 
and  passenger  time  resulting  from  the 
deviation.  Other  pilots  may  elect  to 
overfly  the  ARSA  or  transit  below  the 
1.200  feet  above  ground  level  (ACL) 
floor  t>etween  the  5-  and  10-nautical- 
mile  nngs.  Although  this  will  not  result 
m  any  appreciable  delay,  a  small 
additional  fuel  bum  will  result  from  the 
climb  portion  of  the  altitude  adjustment, 
which  will  be  offset  somewhat  by  the 
descent 
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The  FAA  recognizes  that  the  potential 
exists  for  delay  to  develop  at  some 
locations  following  the  establishment  of 
an  ARSA.  The  additional  traffic  that  the 
radar  facilities  will  be  handling  as  a 
result  of  the  participation  requirement 
may,  in  some  instances,  result  in  minor 
delays  to  aircraft  operations.  The  FAA 
does  not  expect  such  delay  to  be 
appreciable.  The  FAA  expects  that  the 
greater  flexibility  afforded  controllers  in 
handling  traffic  as  a  result  of  the 
reduced  separation  standards  will  keep 
delay  problems  to  a  minimum.  Those 
delays  that  do  occur  will  be  transitional 
in  nature,  diminishing  as  facilities  gain 
operating  experience  with  ARSA's  and 
leam  how  to  tailor  procedures  and 
allocate  resources  to  take  fullest 
advantage  of  the  increased  efficiencies. 
This  has  been  the  experience  at  most  of 
the  locations  where  ARSA's  have  been 
in  effect  for  the  longest  period  of  time 
and  is  the  recurring  trend  at  the 
locations  that  have  been  designated 
more  recently. 

The  FAA  does  not  expect  that  any 
operator  will  find  it  necessary  to  install 
radio  transceivers  as  a  result  of 
establishing  the  ARSA  in  this  rule. 
Aircraft  operating  to  and  from  primary 
airports  are  already  required  to  have 
two-way  radio  communications 
capability  because  of  existing  airport 
traffic  areas  and,  therefore,  will  not 
incur  any  additional  costs  as  a  result  of 
the  new  ARSA.  Further,  the  FAA  has 
made  an  effort  to  minimize  these 
potential  costs  throughout  the  ARSA 
program  by  providing  airspace 
exclusions,  or  cutouts,  for  satellite 
airports  located  within  5  nautical  miles 
of  the  ARSA  center  where  the  ARSA 
would  have  otherwise  extended  down  to 
the  surface.  Procedural  agreements 
between  the  local  ATC  facility  and  the 
affected  airports  have  also  been  used  to 
avoid  radio  installation  costs. 

At  some  new  ARSA  locations,  special 
situations  might  exist  where  the 
establishment  of  an  ARSA  could  impose 
certain  costs  on  users  of  that  airspace. 
However,  exclusions,  cutouts,  and 
special  procedures  have  been  used 
extensively  throughout  the  ARSA 
program  to  alleviate  adverse  impacts  on 
local  fixed-base  operators  and  other 
airport  operators.  Similarly,  the  FAA 
has  eliminated  the  potential  adverse 
impacts  on  existing  flight-training 
practice  areas,  as  well  as  on  soaring, 
ballooning,  parachuting,  and  ultralight 
and  banner  towing  activities  through 
special  procedures.  Tliese  procedures 
accommodate  such  activities  through 
local  agreements  between  ATC  facilities 


and  affected  organizations.  For  these 
reasons,  the  FAA  does  not  expect  that 
any  adverse  impact  due  to  such  user 
costs  will  occur  at  the  ARSA  site  in  this 
rule, 
b.  Benefits 

Most  of  the  benefit  that  will  result 
from  ARSA's  is  nonquantifiable  and 
attributable  to  simplification  and 
standardization  of  ARSA  configurations. 
Further,  once  experience  is  gained  in 
ARSA  operations,  air  traffic  controllers 
%vill  obtain  greater  flexibility  in  handling 
traffic  within  an  ARSA.  which  will 
enable  them  to  move  traffic  more 
efficiently.  These  expected  savings  may 
or  may  not  offset  the  delay  that  some 
sites  may  experience  after  the  initial 
establishment  of  an  ARSA.  Such  savings 
are  expected,  however,  to  eventually 
provide  overall  time  savings  to  all 
traffic,  instrument  flight  rules  (IFR}  as 
well  as  VFR,  as  both  pilots  and 
controllers  become  more  familiar  with 
ARSA  operating  procedures. 

Some  of  the  benefits  of  the  ARSA 
cannot  be  specifically  attributed  to 
individual  candidate  airports,  but  rather 
result  from  the  overall  improvements  in 
terminal  area  ATC  procedures  realized 
as  ARSA's  are  implemented  throughout 
the  country.  ARSA's  have  the  potential 
of  reducing  both  near  and  actual  midair 
collisions  at  the  airports  where  they  are 
established.  Based  upon  the  experience 
at  the  Austin  and  Columbus  ARSA 
confirmation  sites,  the  FAA  estimates 
that  near  midair  collisions  may  be 
reduced  by  approximately  35  to  40 
percent  Further,  the  FAA  estimates  that 
the  national  implementation  of  the 
ARSA  program  may  prevent 
approximately  one  midair  collision 
every  1  to  2  years  throughout  the  United 
States.  The  quantifiable  benefits  of 
preventing  a  midair  collision  can  range 
from  less  than  $100,000,  due  to  the 
prevention  of  a  minor,  nonfatal  accident 
between  general  aviation  aircraft,  to 
$300  million  or  more,  due  to  the 
prevention  of  a  midair  collision 
involving  a  large  air  carrier  aircraft  and 
the  numerous  fatalities  associated  with 
such  an  incident.  Establishment  of  an 
ARSA  at  the  site  in  this  final  rule  will 
contribute  to  these  improvements  in 
safety. 

c.  Comparison  of  Costs  and  Benefits 

A  direct  comparison  of  the  costs  and 
benefits  of  this  rule  is  difficult  for  a 
number  of  reasons.  Many  of  the  benefits 
of  the  rule  are  nonquantifiable,  and  it  is 
difficult  to  specifically  attribute  the 
standardization  benefits,  as  well  as  the 
safety  benefits,  to  individual  candidate 
ARSA  sites. 


Tlie  FAA  expects  any  adjustment 
problems  that  may  be  experienced  at 
the  ARSA  location  established  in  this 
rule  will  be  only  temporary,  and  thdt 
once  established,  the  ARSA  will  result 
in  an  overall  improvement  m  efficiency 
in  terminal  area  operations.  This  has 
been  the  experience  at  a  vast  maionty 
of  the  ARSA  sites  that  have  already 
been  implemented.  In  addition  to  these 
operational  efficiency  improvements, 
establishment  of  this  ARSA  site  will 
contribute  to  a  reduction  in  near  and 
actual  midair  collisions.  For  these 
reasons,  the  FAA  expects  that  the 
establishment  of  this  ARSA  site  will 
produce  long  term,  ongoing  benefits  that 
will  far  exceed  costs,  which  are 
essentially  transitional  in  nature. 

International  Trade  Impact  Analysis 

This  final  rule  will  only  affect  terminal 
airspace  operating  procedures  at 
selected  airports  within  the  United 
States.  As  such,  it  will  have  no  effect  on 
the  sale  of  foreign  aviation  products  or 
services  in  the  United  States,  nor  will  it 
affect  the  sale  of  United  Stales  a\iation 
products  or  8er\'ice8  in  foreign  countries 

Regulatory  Flexibility  Determination 

Ine  Regulatory  Flexibility  Ac)  of  19ftO 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations  The 
RFA  requires  agencies  to  review  rules 
that  may  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  small  entities  that  could  be 
potentially  affected  by  implementation 
of  the  ARSA  program  include  fixed-base 
operators,  flight  schools,  agricultural 
operators,  and  other  small  aviation 
businesses  located  at  satellite  airports 
within  5  nautical  miles  of  the  ARSA 
center.  If  the  participation  requirement 
were  to  extend  down  to  the  surface  at 
these  airports,  where  under  current 
regulations  radio  communication  with 
ATC  is  voluntary,  operations  at  these 
airports  might  be  altered,  and  some 
business  could  be  lost  to  airports 
outside  of  the  ARSA  core  The  FAA 
intends  to  exclude  many  satellite 
airports,  located  within  5  nautical  miles 
of  the  primary  airport  at  candidate 
ARSA  sites,  to  avoid  any  adverse 
impact  on  their  operations  and  to 
simplify  the  coordination  of  ATC 
responsibilities  between  primary  and 
satellite  airports. 
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In  some  cases   th*"  same  purposes  will 
be  iirhieved  throuxh  Letters  of 
Agreement  between  ATX.'  and  the 
iiffec  led  9irp<irt8.  which  will  establish 
special  procedures  for  op^ratinx  to  and 
from  these  airports   In  this  manner  the 
FAA  experts  to  eliminate  any  adverse 
impart  on  small  satellite  airport 
operation!  that  could  result  from  the 
ARSA  program   Similarly,  the  FAA 
expects  to  eliminate  potentially  adverse 
inipticts  on  exislins  flight  training 
prn(  tice  areas,  as  well  as  on  soarins^. 
htiUooninji,  prtrarhutinR.  and  ultrali^^ht 
and  banner  towmg  activities  thrtuigh 
spetiil  proce<iuret  These  procedures 
will  acrnmmcHlale  such  activities 
Ihroii^h  !>)(  hI  agreements  befwe«»n  ATC 
f  i(  iliiu's  and  affected  oryaniiations  The 
y  \.\  has  utilized  such  arran^jements 
iKJensively  In  implementinK  the  ARS.-\  s 
ihat  have  been  established  to  dale 

Further,  because  the  FAA  expects  that 
.iny  iJelay  pnjblemi  that  may  initially 
develop  following  implementation  uf  an 
ARSA  will  be  transitory,  and  bec^iuse 
t.'ie  airports  that  will  be  affected  by  the 
,'\RSA  program  represent  only  a  small 
proportion  of  all  the  public-a»e  airptirts 
11  operation  within  the  I'nited  Sl.ites.  no 
s;ndll  entities  of  any  type  usin^  aircraft 
i:i  the  course  uf  business  will  be 
HvKersely  impacletl. 

For  these  reasons,  the  FA^'X  h<i« 
ilelermined  that  this  rulemakmjj  action 
IS  not  expected  to  affect  a  substantial 
number  of  small  entities  Therefore,  the 
\  W  certifies  that  this  regulatory  action 
will  not  result  in  a  si^jnificanl  economic 
impact  on  a  substantial  number  uf  small 
entities  under  the  criteria  of  the 
Rexuldtiiry  nexibilily  Avt 

Federalism  Implications 

The  rej^iilations  aduptei!  hervin  w;!! 
not  have  substantial  direct  effects  on  the 
slates,  on  the  relationship  between  the 
i.iitiiirfil  government  und  the  states   or 


(in  the  distribution  of  power  and 
r'-sponsibilities  among  the  various  levels 
of  Ijovemment  Therefore,  in  accordance 
with  Executive  Oder  12612.  it  is 
ib'termmed  that  this  final  rule  will  not 
have  sufHcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
1 1 )  IS  not  a  "major  rule"  under  Executive 
()r<ier  12291;  and  (2]  is  not  a  "sijifnificant 
rule"  under  IXDT  Regulatory  Policies 
and  Procedures  (44  F'R  11034:  February 
:.ri.  IH^M) 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas. 

.\doptioa  of  the  Amendmeal 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
.'\viation  Regulations  (14  CFTi  Part  71|  is 
amended  as  follows: 

PART  71— OESJQNATIOH  Of  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1  The  authority  ntation  for  Pwrt  71 
I  ontinues  to  read  as  follows 

Authority  49  L' SC   IMftJrtl    l.iS4(ril    15m 
Kxecuttve  Onirr  inflM.  49  I'  S  C   lOWsl 
i  Heviswd,  Pub  L  97-449,  January  12,  1983);  14 
( >T<  n  88. 

{71.501     (AnMndcdl 

2  Section  71  501  is  amended  as 

follows 

S«n  )o««.  CA     fNo'w) 

AreH  \   Thd!  mrspace  extendinjj  upward 
fn>m  the  surface  to  snd  tncludir»g  4,000  feet 
MSL  within  ■  .ViniU  r»diui  nf  the  S«n  jnite 
InlemalKmal  Airport  (l»t.  37*21'  4T  N     k>njr 
Kr56  is    W  I.  excludinx  that  airspace  east 
nf  Interstate  OHO  and  tail  of  U  S  Highway 
'.iri  south  of  the  mtersectjun  uf  U  S  Highway 


101  and  Interstate  680;  and  that  airspace 
within  10  miles  of  the  San  [ose  Inlemational 
Airport  extending  upward  from  1.500  feel 
MSL  to  and  including  4.000  feet  MSL  from  the 
142  5'  bearing  from  the  Oakland  VOR 
(  lo<-kwri»e  to  tb«  180*  beanng  from  the  San 
]()»«  International  Airport,  and  that  airspace 
within  10  miles  of  the  San  [o»e  International 
Airport  from  the  160"  beanng  from  the  San 
lose  International  Airport  clockwise  to  the 
303'  bearing  from  the  San  ]o»«  International 
Airport  pxtendinR  upward  from  2.500  feel 
MSI.  to  and  including  4.000  feet  MSI, 
excluding  that  airspace  west  of  the  IBT 
bearing  from  the  Oakland  VOR.  and 
excluding  that  airspace  beyond  8  miles  from 
the  San  joae  Intemshooal  Airport  between 
the  leO'  bearing  from  San  |oae  biteroational 
Airporl  clockwise  to  the  230*  beanng  from 
San  [nse  International  Airport,  and  that 
Hirspace  within  a  IQ  mile  radius  of  the  S<in 
I  >te  Lntemalional  Airport  from  the  303' 
liearing  fmm  the  San  jose  International 
Airport  clockwise  to  Interstate  680  extending 
upward  from  1,500  feel  MSL  to  and  including 
4  am  feet  KfSL  excluding  that  airspace 
lifvond  7  miles  between  the  341*  beanr>g 
from  the  San  lose  International  Airport 
txienduig  clockwise  until  Interstate  A80. 

Area  B.  That  airspace  between  10  miles 
Hfid  l.*!  mijpi  from  the  San  jose  International 
Airport  west  of  the  142  5'  bearing  from  the 
( i.ikUnd  VOR  and  east  of  a  line  2  5  miles 
west  of  and  parallel  to  the  San  lose 
International  Airport  Runway  30  localiier 
extending  upward  frofn  3,000  feet  MSL  to  and 
in(  luding  6.000  feet  MSL 

This  airport  radar  service  area  is  effective 
durmg  ibe  specific  days  and  hours  of 
operation  of  the  San  |o»e  Tower  and  Eiay 
1  erminal  Radar  Approach  Control  Faulity  as 
islab'iLshed  in  advance  by  a  Notice  to 
Airmen  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport   Facility  Directory 

Issued  LD  Washington,  UC  on  Martii  1. 
19«9 
Richard  HufT, 

Manager.  Airspace — futJes  axuj  AerotmutuMJ 

!n'i>rmcAior.  D: v isii.m. 

BILUNa  coot.  «t«*-t>-M 


AIRPORT  RADAR  SERVICE  AREA 

INOT    TO   BE    iJSED   FOR   IMAVIGAIIOM 

SAN    JOSE.  CALIFORNIA 
SAN  JOSE  INTERNATIONAL  AIRPORT 
FIELD  ELEV.  56'  MSL 


P'eoorfrO  by  **>♦ 
H,Dt«*V     AVI»IlO>J    ADMIMlSTRAttON 

ATO-Ji'J 
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1988 


, 13  00 

23.00 

17  00 

14.00 

24  00 

15.00 

17.00 

28  00 

1600 

Si  1.1401-b»d 21  00 

2-29 19  00 

30-39 „ 14  00 

40-49 _  13.00 

50-299 15.00 

300-499 15.00 

500-599 8  00 

600-End „ 6  00 

27  Part* 

1-199 23  00 

200-End 1 3  00 

28  25-00 


Rwrtskxi  Date 

Jor  1  1988 
Jot  1  1988 
Jon    1    1988 

Jan  1.  1988 
Joi  1.  1988 
Jan    1    1968 

iai  1.  1988 
Jan  1  1988 
Jar    1    1988 

Apr  1,  1988 
Apr  1,  1988 
Apr    1    1988 

Apr  1    1988 

Apr  1.  1988 

Apr  1.  1988 

Apr  1    1988 

t^  1  1988 
Apr    1.  1988 

Apr  1  1988 
Apr  1.  1988 
Apr    1    1988 

Apr  1.  1988 

Apr  1.  1988 

Apr  1    1988 

Apr  1.  1988 

Apr  1.  1988 

Apr  1.  1988 

Apr  1    1988 

Apr  1    1988 

Apr  1    1988 

Apr  1  1988 
Apr  1.  1988 
Apr    1    1988 

Apr  1    1988 

Apr  1.  1988 

Apr  1    1988 

Apr  1,  1988 

Apr  1.  1988 

Apr  1,  1988 


Apr  1 

Apr  1 

Apr  1 

Apr  1 

Apr  1 
Apr 
Apr 
Apr 
Apr 

Apr  1 

Apr  1 

Apr  1 

Apr  1 

Apr  1 

V  1 

<  Apr  1 

Apr  1 


1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1980 
1988 


Apr  1.  1988 
Apr  1,  1988 
Ju^y  1,  1988 
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It  P«rts: 

0-99 

100-499  ._ 
SOO  899 
900-1S99 

19<»  1910 
1911    W?5 
1976 
1927  tnd.._ 


1700 

6SC 

24  00 

11  00 
79  00 

8  SO 
10  00 
73  00 

70  00 

12  00 
18.00 

13  00 

i;  00 


; 

8 

9 

10^17 

18,  Vfl(  I,  Pom  I   $ 

18.  Vol  I.  Pant  ^-1» 

18.  Vol  ■  Pom  70  52 

19   100  . 

1-100   ,., 

101 

107  700 

201   hid. 


RvvMon  Data 


Wy' 

t9M 

wr  1 

19M 

Juty  1 

I9U 

My  1 

19U 

My' 

I9M 

My  1 

19U 

My  1 

1988 

My  1 

1987 

My  1, 
My  1, 
My  1 

Juty  1. 
My  1. 

My  1. 
My  1. 
My  1. 

My  1, 
My  1 
My  1. 
'  My  1. 
My  1 
My  1, 

July  1 
July  1. 

Xily  I. 

July  1, 

July  1 

Ju»y  1. 

July  1. 
July  1. 
July  1. 

My   1. 

July  1 
July  1. 


My  1 

19U 

My  1. 

19M 

July  1, 

1987 

My  1, 

19M 

July  1 

1988 

My  1. 

1987 

July  1. 

19M 

Ji«*y  1. 

1988 

July  1 

1988 

Myl. 

1988 

July  1 

1988 

Ju^l, 

1987 

Ju*y 

My 

Ju^ 
July 
July 
July 
My 
July 
July 
July 
Ju»y 
July 
July 
My 


988 
98« 
988 

988 
988 

984 
9»4 
984 
988 
987 
988 
98« 
988 
988 

988 
988 

988 
988 
987 
988 

988 
988 
988 

988 

988 
988 


984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
988 
987 
988 
988 


42  Parts: 

1  60 

61-rw.. 

400-429 
430-€iid 

43  Parts: 

1-999 
lOW-3999 
4000-Ud 
44 

45  Parts; 

1-199 
700-499 
500-1199 
1700-t«d 

4«  Parts; 

1-40    

41-«9 

7ty-S9  „ 

9(H3V 

140  155 
156-165 
166-199 
200-499 
SOatnd 

47  Parts: 

0-19 

20-39 

*0~t)9 

70-79 

80-fnd 


Pr1c«        R«v«*lonD«(« 


4*  Chap  tars; 

1  (Pom  1-51) 

1  (Pwn  57-99)  ... 
7  (P«n  701-751). 

2  (Pom  757-799). 

3-6 - 

7-14  „ „. 

IS-tnd         

4»  Parts: 

1-99 

100-177    

178-199      

700-399     ..„ 

400-999    

100&-n99...„ 
170O-ti«d   

SO  Parts: 

1-199 

700-599  „ 

600-^nd 


09  tndai  aid  Findn^s  Aids 
Corvta**  1989  CHI  Mt _. 


1500 

Oct    1. 

1988 

$  SO 

Ocl    1, 

1988 

71  00 

Oct    1, 

1987 

14  00 

Oct    1, 

1987 

1500 

Od    1. 

1987 

74  00 

Od   1, 

1987 

11  00 

Od   1, 

1987 

18  00 

Oct   1. 

1987 

1400 

Oct.  1, 

1987 

900 

Oct   1, 

1987 

1800 

Od   1, 

1987 

1400 

Od   1, 

1987 

1300 

Od    1. 

1987 

13  00 

Od    1. 

1987 

7  00 

Od   1, 

1987 

1700 

Od   1, 

1988 

1700 

Od   1, 

1988 

1300 

Od    1. 

1988 

13  00 

Od   1. 

1987 

70  00 

Od   1, 

1988 

1000 

Od   1. 

1988 

17  00 

Od   1. 

1987 

71  00 

Od   1. 

1987 

900 

Od   1, 

1988 

1700 

Od   1. 

1987 

70  00 

Od.  1, 

1987 

76  00 

Od   1 

1987 

1600 

Od   1 

1987 

1700 

Od   1 

1987 

1500 

Od   1 

1987 

1700 

Od   1 

1987 

74  00 

Od   1 

1987 

73  00 

Od   1 

1987 

10  00 

Od   1 

1987 

74  00 

Od   1 

1988 

1900 

Od   1 

1987 

1700 

Od    1 

1987 

77  00 

Od   1 

1987 

1700 

Od    1 

1987 

18  00 

Od    1 

1987 

1600 

Od    1 

1987 

13  00 

Od    1 

1988 

1400 

Od   1 

1987 

28  00 

ion    1 

1988 

Mhjoviciit  dm  cdilioni 

Con^^tt%  Ml  (ona-Mw*  moiwig) 
OinpttH  Ml  (ona-limt  moifcng) 
SubKription  (moiM  as  HMjeCi 
Subscnplnn  (moiUd  as  issued) 
Subtcrpnen  (iraM  as  issu«f) 


670  00 

175  00 
115  00 
185  00 
185  00 
.  188  00 


Titte  Prica       RevWonDat* 

Mhridud  capiat 2  00  1989 

■  lacaus*  ra*  I  li  «■  OMiud  cwyiolioo.  iMi  voIuim  ami  al  praviom  vaMnes  should  bt 
ntamid  m  a  paaioawr  ralaiwu  lourca. 

■Ne  — aa^aann  «b  Mi  votwiia  wva  pramvlgalad  during  *•  pariod  Jor.I.  1988  to 
D«c.31.  1988  Dm  CHt  vdMiia  iuaad  Jauary  1,  I9S8.  shouW  ba  rakiaad. 

'NeaaMa«aaals«tMs*ekaaawarapranvtgaladd«ria(**p*MJai.  1.  1987  to  Dae. 
31,  1988  TkaCRvohiaialnuadJaaMary  1,  1987.  iImiU  ba  rMoaad. 

•  No  iimaaiiili  la  Mi  voiuaia  wara  promulgaMd  duftig  *a  pariod  Jkpr.  1,  1960  la  Morck 
31.  1988  Tha  CR  vohma  isiuad  a  of  J^pr  1,  1980,  should  ba  rakiaad. 

•  n«  My  1.  1985  aMoa  o(  37  Ol  Paris  1-189  caMha  a  aoM  oidy  for  Pvis  1-39 
iackiiiva.  For  iha  M  Mxt  of  Iha  Dataaia  Acquisilioa  taguUiaM  n  Pom  1-39.  cansuk  *• 
draa  O*  vokaaai  imiad  as  of  July  1.  1984.  coluiiiii^  Niota  ports. 

•  No  laaiitiuli  to  Mi  vohmo  wora  proowlgaMd  duriof  *a  pariod  July  1.  1986  lo  Jiaw 
30.  1988.ThoCHI«oluiiaissMdaiofMr  I.  1986.  stMtd  ba  roMinad. 

'  T)ia  July  1,  I98S  adMoa  of  41  CR  Oioplors  1-100  cooNini  o  noM  ody  ior  OkvIwi  1  lo 
49  iadMlva.  Far  *a  M  taxi  of  procuromoal  raguMom  ia  Oioptars  1  to  49.  conuk  dia  atOYoa 
Otvoluaiaiiswadaiaf  July  1,  1984caalaiRaigM»aciMptars. 


VOL 


Public  Laws 


are  now  available  for  the  lOlst  Congress,  1st  Session,  1989 


Pcrrpriif';  pr  r-ts  ot  pubu^  'aws  cMen  i-eterrod  to  as  sup  .aws.  a'c  the  ir.'tial  publication  of  Federal 
ii/*s  upon  enactment  and  a-e  printed  as  soon  as  possible  after  approval  by  tfie  President 
Leqisiative  fiistory  references  appear  on  each  law  Subscription  service  includes  ail  public  laws, 
issued  irroquiarW  upon  enact'-nent,  lor  the  iQist  Congress.  1st  Session,  1989 

I 'HjiviiJud'  laws  A^\o  r"ay  be  pjfchased  from  the  Superintendent  of  Documents.  Washington,  DC 
20402-9  ^TH  Pn^es  vary  Sft>  Re:id»:'r  Aids  Section  of  the  Federal  Register  for  announcements 
of  newly  ••n,u  t.'d  laws  a-^d  pr  c>'s) 


♦  /»■» 


6216 


SuptTintcndent  of  Documents  Subscriptions  Order  Form 

Charge  your  order.    ,4lililK 
lt$  easy!   ^WW 


DYES, 


for  S107  per  subscription. 

I.    Pic  !.>r.i!  ..'sr  of  m\  otAcr  is  S      

liUcirijIicnal  ,  uslciriiTs  plcj^c  a.lJ  25%. 

PU-itMr   I  *  p<  or  Print 


(Cm.  C'l'iN     'r  jyvi'Mj!  njiin") 


X    i.lill.'-l.l,     m'.A'i    S".    .itlClUi.    ■!     ,,'K-) 


l.Slrn.M   *l>!ro\») 


vuHv  riplions  lo  PI  HI  IC  I.VUS  l\u  ;';c   I'.'l^t  C\u^,g'-css,   M  Session,    l«'^0 
.Mi  p'kcs  :;KliJiio  rcpiL.ir  Joirn'sti^   p<'st.iyr  jr',,i  hanjiing  jnd  jrc  subject  lo  ihange 


3.  Please  ch<¥>se  iiulhod  of  pavment: 

j ^  ("hct  k  p.ivdbk-  In  the  SupermlenJent  of  Dtxumcnts 
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SUBSCRIPTIONS  AND  a)PlES 


PIBUC 

SMbecrlpttona: 

Paper  or   fli  he 

Magnetic   (apes 

Problems   with   puhlli    iuh««Ti()lti)n» 

Single  copiea  /  back  copies 

Paper  or   flijie 

Magnetli:   tapes 

Problems   with   public   single  copies 

FKDEBAL  AGENCIES 
Subacriptloaa 

Paper  or   flche 

Magnetic   tape* 

Problems   with   Fetlerai   sKem  y    •iib*<  nptions 


X7s-~gni 


S23SH0 
SZ3-S24g 


PtMt 


WHO 
WHAT 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any   parson  «te  uses   the  Federal   Raglitar  and  Code  of 
Federal  RagoiaHons^ 

The  OfSee  ci  the  Fuderal   Rsguter 

Free  pabUc  hitofliigi  (apprtndmataly  3  boaral  to  present 
1.  The  rapalalory  piouaaa.   wltk  a  focus  on  the  Federal 

RagMar  STatsai  and  the  public  •  rota  tn  the 

develoyaaat  of  rsfulaUons- 
I.   The  relaHaashlp  befween   tke  Federal   Register  and  Code 

of  Fsdsral  Isgulstioos. 
1   TIm  taipastatil  •lements  of  typtcal  Federal  Register 

«.   An  iBlrotfiicttaa   to  tha  finding  sida  of  the  FR/CFR 


WHY 


To  prtwtde  Ike  pafaHc  witk  acceaa  to  InfonnaUoa 
runsssry  lo  riiisrcti   Federal   agency   rafuUtloos   •rfaicii 
dlrectiy  aflad   thaei.   Thara   ertll   bs   no  discuasioo  of 
ipadflc  agsocy  reguistkms 


PHILADELPHIA,  PA 

WHEN:     March  30.  at  1«)  p.m 
WHOUL-    Ml  Cbesnat  Street  Room  705. 
Philadelphia.  Pa 
RESEKVATIONtc  Call  the  l%lUd«lpia  Federal  InformaMon 
Caaler 
Philadelphia:     XU-H7-17 
New  ]mT**y. 


WASHINGTON.  DC 


WHEN:     April  11.  at  0:00  am 
WHERE:     Offica  of  tita  Federal  Register. 

1100  L  Street  NW  .  Washington.  EC 
RESEIIVAT10N&   aoa-U»^fiJ40 


SALT  LAKE  CITY.  UT 

WHEN:     Aprfl  12.  at  9^00  am 
WHEKE:     State  Office  Building  Auditorium. 
Capital  fliU. 
Salt  Uke  City.  UT 
RESEKVATIONS:   Call  the  Utah  Department  of 

Adminlstretive  Services.  8O1-M6-3O10 
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AdmMctratlvt  Conferencs  of  the  United  StatM 
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Agricultural  Martcetlng  Sarvtct 

mJLES 

Raisins  produced  from  grapes  grown  in  California.  9415 
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Dairy  products:  grading.  Inspection,  and  standards: 

Butter,  9452 
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Cattlemen's  Beef  Promotion  and  Research  Board,  9535 

Agricultur*  Department 

See  also  Agricultural  Marketing  Service:  Animal  and  Plant 

Health  Inspection  Ser\ice;  Forest  Serxice 
NOTICES 
Privacy  Act 
Systems  of  records,  9534 

Alcohol,  Drug  Abuae,  and  Mental  Heattti  Adminiatratlon 
Monccs 

Meetings:  advisory  committees: 
April,  9564 

Animal  and  Plant  Health  Inapection  Service 

PROPOSCO  MILES 

Exportation  and  importation  of  animals  and  animal 
products: 
Ports  of  embarkation  and  export  inspection  facilities — 
Chicago,  IL.  9459 
Plant-related  quarantine,  domestic; 
Sharwil  avocados  from  Hawaii,  9453 

BonnevWe  Power  Administration 

MOTICES 

U.S. -Canada  Free-Trade  Agreement;  long  term  intertie 
Hccess  policy,  9548 

ChHI  Rights  Commiaalon 

NOTICES 

Meetings;  State  advisorj  committees: 
District  of  Columbia,  9537 

Commerce  Department 

See  Export  Administration  Bureau;  International  Trade 
Administration:  National  Oceanic  and  Atmospheric 
Administration;  Patent  and  Trademark  Office 

Commodity  Futures  Trading  Commission ' 

raOPOSEO  RULES 

Hybrid  and  related  instruments.  9460 
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Customs  Service 

RULES 

Tariff  classifications: 
Harmonized  System  of  Tariff  Classification; 
implementation  by  United  States.  9429 

Defense  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Federally  funded  research  and  development  centers.  9720 
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Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review.  9545 
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Science  Board  task  forces.  9544.  9S45 
(2  documents) 

Education  Department 
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Grants  and  cooperative  agreements  availability,  e*c 
Centers  for  international  business  education  program, 

9686 
Trnnsitioruil  bilingual  education  and  sper lal  alternative 

instructional  programs.  9545 
Vocational  rehabilitation  service  projects  program  for 

migratory  agricultural  and  seasonal  farmworker? 

with  handicaps,  9548 

Energy  Department 

See  also  Bonneville  Power  Administration;  Federal  F^ergy 
Regulatory  Commission;  Hearings  and  Appeals  Office, 
Energy  Department 
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Natural  gaa  exportation  and  importation; 
Intalco  Aluminum  Corp.,  9556 

Environmental  Protection  Agency 
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Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 

Michigan,  9432 

New  York,  9434 

North  Carolina,  9433 
Hazardous  waste: 

Treatment  storage,  and  disposal  facilities — 
Post-closure  permitting  procedures.  9596 
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Air  pollutants,  hazardous,  national  emission  standards; 

Radionuclides,  9612 
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Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 
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The  President 


Presidential  Documents 


Presidential  Determination  No.  89-11  of  February  28,  1989 
Certifications  for  Narcotics  Source  and  Transit  Countries 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  Section  481(h)(2)(A)(i)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  by  the  Anti-Drug  Abuse  Act  of  1986  (P.L 
99-570),  and  the  Anti-Drug  Abuse  Act  of  1988  (P.L  100-690),  I  hereby  deter- 
mine and  certify  that  the  following  major  narcotics  producing  and/or  major 
narcotics  transit  countries  have  cooperated  fully  with  the  United  States,  or 
taken  adequate  steps  on  their  own.  to  control  narcotics  production,  trafficking 
and  money  laundering: 

The  Bahamas,  Belize,  Bolivia,  Brazil,  Colombia,  Ecuador,  Hong  Kong.  India.  Jamaica  Malaysia 
Mexico,  Morocco.  Nigeria,  Pakistan.  Paraguay.  Peru  and  Thailand 

By  virtue  of  the  authority  vested  in  me  by  Section  481(h)(2)(A)(ii)  of  the  Act  1 
hereby  determine  that  it  is  in  the  vital  national  interests  of  the  United  States 
to  certify  the  following  country: 

Lebanon. 

Information  for  these  countries  as  required  under  Section  481(h)(2)nB)  of  the 
Act  is  enclosed. 

I  have  determined  that  the  following  major  producing  and/or  major  transit 
countries  do  not  meet  the  standards  set  forth  in  Section  481(h)(2)(A): 
Afghanistan,  Burma,  Iraa  Laos,  Panama  and  Syria, 

In  making  these  determinations,  I  have  considered  the  factors  set  forth  in 
Section  481(h)(3)  of  the  Act.  based  on  the  information  in  the  International 
Narcotics  Control  Strategy  Report  of  1988. 

You  are  hereby  authorized  and  directed  to  report  this  determination  to  the 
Congress  immediately  and  to  publish  it  in  the  Federal  Register, 


IFR  Doc   a9-53H 
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DEPARTMENT  OF  AGRICULTURE 

AgrtcuftursI  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FV-W-13SFR) 

Ralalns  Produced  From  Grapes  Grown 
In  Callfomia;  Final  Redemption  Date 
for  Raisin  Otversion  Program 
Certificates 

AOBtCV:  A)picu]turad  Marketiog  Service. 

USDA. 

action:  Final  rule. 

SUMMAMV:  This  action  changes  the 
administrative  rules  and  regulations  of 
the  California  raisin  marketing  order 
regarding  the  final  redemption  date  for 
Raisin  Diversion  Program  [RDP) 
certificates  from  January  15  to  December 
15.  December  15  would  remain  the  final 
redemption  date  thereafter.  This  action 
was  unanimously  recommended  by  the 
Raisin  Administrative  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  order.  This 
change  is  intended  to  improve  the 
efficiency  of  the  program. 
EFFSCTIVE  date:  April  6.  1989. 
FOR  FimtHCM  IWfOWaUTKXt  CONTACT 
Patricia  A.  Petrella,  Marketing 
Specialist.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS  USDA,  Room 
2525-S,  P.O.  Box  96456,  Washington,  DC 
20090-645fi,  telephone:  (202)  447-6120. 
SUPPLCMCNTARV  INFOmiATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  989  (7  CFR 
Part  989).  both  as  amended,  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 


Departmental  Regulation  No.  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  imder  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexilMlity  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  23  handlers 
of  raisins  who  are  subject  to  regulation 
under  the  raisin  marketing  order,  and 
approximately  5,000  producers  in  the 
regulated  area.  Small  agricultural 
p'X)ducer8  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2]  as  those  having  gross  annual 
revenues  for  the  last  three  years  of  less 
than  $500.00a  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  handlers  and 
producers  of  California  raisins  may  be 
classified  as  small  entities. 

This  final  rule  changes  administrative 
rules  and  regulations  of  the  raisin 
marketing  order.  This  action  was 
unanimously  recommended  by  the 
Committee.  The  change  will  revise  the 
redemption  date  for  RDP  certificates 
from  January  15  to  December  15  of  each 
crop  year  if  a  RDP  were  established  for 
the  prior  crop  year. 

The  RDP  gives  producers  the  means  of 
voluntary  reducing  the  quantity  of 
grapes  grown  for  drying  into  raisins. 
Producers  wishing  to  participate  in  the 
RDP  divert  their  grape  crop  from 
production.  In  return,  the  producer 
receives  the  equivalent  quantity  of 
raisins  from  the  previous  year's  re8er\  e 
pool,  which  is  represented  by  a 
diversion  certificate,  to  sell  to  handlers 
as  though  the  raisins  were  produced  in 
the  current  crop  year.  The  producer  is 
then  paid  by  a  handler  the  established 
field  price  minus  the  harvest  costs 
determined  for  that  year.  Current  rules 
and  regulations  require  handlers  to 


redeem  diversion  certificates  with  the 
Committee  by  January  15. 

When  RDP  certificates  are  redeemed. 
the  handler  receives  a  quantity  of 
reserve  pool  raisins  equal  to  the  amount 
of  diverted  raisins  represented  on  the 
diversion  certificate.  Prompt  redemption 
of  diversion  certificates  will  allow 
equity  holders  in  the  reserve  pool  to 
receive  pa^Tnents  as  early  as  possible 
for  those  reserve  pool  raisins  utilized  to 
redeem  diversion  certificates  This 
action  will  also  tend  to  decrease  storage 
and  insurance  costs  related  to  reserve 
pool  raisins  because  those  raisins  would 
be  stored  in  the  reserve  pool  for  a 
reduced  period  of  time. 

The  information  collection 
requirements  contained  in  the  section  of 
the  regulations  to  be  amended  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  provisions  of  44  U.S.C 
Chapter  35  and  have  been  assigned 
OMB  No.  0581-0093. 

Based  on  available  informatioiL  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

T^is  action  was  proposed  in  the 
January  11, 1989,  issue  of  the  Federal 
Register  (54  FR  987).  Comments  on  the 
proposed  rule  were  invited  from 
interested  persons  until  February  10. 
1989.  No  conmients  were  received. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendation  submitted  by  the 
Committee  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act 

List  of  Subjects  in  7  CFR  Part  989 

California,  Grapes,  Marketing 
agreements  and  order,  Raisins. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  989  is  amended  as 

follows. 

Note. — This  aectKHi  will  appear  ui  Uic 

annual  Code  of  Federal  Regulations 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  4fl  Stat  31.  ss 

«  mended.  7  US  C  801 -6~4. 


iMlA 
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Subpart — Admtntetraltv* 
Rcgutottorw 

2   S*<;tu)n  «*»  1  V<  ii  anuMuleti  by 
r»(vnin)j  thw  \n%\  •♦•nlrni  »•  of  p«rMj(rHph 
(k)  tu  rn«(j  ••  follows 

I  M«.  1M     n^itn  <a»w>on  proym. 

(k)  ■  ■  *  l)iv»«r«ion  CKrtlflcnte*  will 
only  be  valid  lind  honorwtl  if  prt* nunted 
to  thn  Committee  for  mdi-mption  on  or 
fM»f(irft  IVremhrr  IS  of  Ihr  cnip  yt'<«r  for 
whu.h  they  were  iMued 
«         •         •         •         • 

RobOTi  C  Kmomy 

Dmputy  Dirmtor  Fruit  iir,1  V  •\ftabh 

DiytMion 

\yV.  IXh;   mt-SUO  Kll«d  >-«V«>  »45  amj 

MLUMO  cooa  M«*-a»-« 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Pvl  202 

!!«•«.  B;eC- II 

Equal  CradN  Opportunity,  Updat*  to 
Official  Staff  Commantary 

MWNCr  fk>ard  of  Ck>vemor«  of  the 
FfHleral  Reterve  Syitem 
ACnOM:  Final  offli.ltil  itaff 
Interpretation. 

■m—awv  The  Board  1*  publishing  In 
final  form  an  addition  to  th«  ofTiciHl  itafT 
commentary  to  Retfulation  B  (Fxjual 
Credit  Opportunity).  Th«  commentary 
appliei  and  Inlerprvti  the  requirement! 
of  Regulation  B  and  li  ■  substitute  fur 
individual  staff  interpretationi  of  the 
regulation  The  addition  addresses  a 
recent  Board  preemption  detennlnalion 
regarding  a  provision  of  New  York  Irtw 
■Fncnvi  OATi:  Manii  7.  198U 

pon  PunTHnt  mroMMATioM  comrncT. 

Linda  Vespereny,  Staff  Attorney 
Hiviiion  of  Ckinsumer  and  C^omniunity 
Affairs   at  {202)  452-2412;  for  the  heanng 
impaired  only,  contai  I  F.amestine  Hill  or 
Dorothea  Thompson. 
Telecommunlrations  Dt'vUe  for  the 
Deaf  Hi  (202)  452-3544.  Board  of 
(iov  crnors  of  the  Federal  Reserve 
System.  Washington.  DC  211551 

•UmjHIWTAnV  IMHMMATKMI: 

(1)  Goneral 

The  Kmial  CTedit  Opportunity  Act 
1F,(X)A)  115  U  SC   loei  ft  Hfi)  )  makes  it 
unlawful  for  creditors  to  dist.nminale  in 
any  a«pe<  t  of  a  credit  transaction  on  the 
basis  of  race,  color,  religion,  national 
origin,  sex.  marital  status,  age.  receipt  of 
public  assistance  or  the  exercise  of 
nghls  under  the  Consumer  Credit 


Protection  Act  This  statute  Is 
implemented  by  the  Bo«rd  s  Regulation 
8(12  cm  P«n  202) 

The  Board  also  publishes  an  i)/ricial 
staff  commentary  (EC-1.  Supp  1  to  12 
C.KR  Pari  202)  to  interpret  the  regMlation 
The  commentary  provides  guidance  to 
creditor!  in  applying  the  regulation  to 
specific  tran««cttons.  and  is  updated 
f>enodlc«lly  to  address  sg^ntfic-ant 
questions  that  anse  This  notice 
c-ontalns  the  third  update,  and  codines  ■ 
preexemptlon  determination  that  took 
effect  on  Noverab«r  n.  1986  (53  PR 
4575«) 

(2)  Raviaioa 

The  following  is  a  brief  deacrlption  of 
the  revision  to  the  commentary 

Section  seen— Relation  U)  State  Law 

Paragraph  11(a)  K  added  to  the 
commentary  in  light  of  the  Board's 
rwcent  determination  that  a  provision  of 
New  York  law  on  cjedit  discnminatinn 
is  Inconsistent  with  federal  law.  and 
that  It  la  preempted  by  the  FXZOA  and 
Regulation  B  to  the  extent  of  the 
inconsistency  Thua.  the  staie  of  New 
York  may  not  prohibit  special-purpose 
credit  programs  or  related  inquiries  that 
are  permiaslble  under  federal  law 

(9)  Taxi  of  Ravtakn 

F*ur»uanl  to  authonty  granted  in 
section  703  of  the  F^qual  Credit 
t)pp<)rtunity  Act  (15  U  S.C>.  lemb),  the 
Board  amends  the  official  staff 
commentary  to  Regulat.on  B  (12  CyV.  202 
Supp  I)  as  follow*: 

PART  202-4  AMENDED  I 

1  The  authonty  citation  for  Part  202 
rx)iitinues  to  read 

Audnrlty   IS  US  C   IBPI  et  seq 

SuppleaxHit  I— {Amaodedl 

2  The  addition  amends  the 
commentary  (12  CFR  Part  20Z  Supp  II 
by  adding  comment  11(a)  to  read  as 
follows 


Sfvtwn  HU  II — filiation  tii  Statf  Uitv 

Ills)  InconsisCunt  itat»  law§ 

1   Preemption  dftermi nation — \ew  York 
Kfffciive  November  11.  1988.  the  Board  has 
iletprmmed  that  the  following  provisionj  in 
!hr  ttate  law  of  New  York  are  preempted  by 
ih*-  federal  law 

•  .Article  15,  section  296«(l)(b) — I'nluwful 
ilim  nminaiory  practices  in  relation  to  credit 
(in  the  baiili  of  race,  creed,  color,  national 
iirixm.  age.  sex.  marital  status,  or  disability 
This  provision  is  preempted  to  the  extent  thai 
it  t>ars  taking  a  prohibited  basis  into  account 
wtien  pstablishing  eligibility  for  crrlHin 

tpe<  lal  purpose  cr«dit  programs 

•  Article  IS.  section  2B6«(l||c| — Unlawful 
(Jiscnminalory  practice  to  makr  any  record  or 


laquto  based  on  rvoe.  cre*d.  color.  Mtk>nal 
ndxin.  aga.  arx.  marital  status,  or  disability 
Thii  provision  is  preempted  to  the  extent  that 
It  tMirs  a  creditor  from  rtquesting  and 
constdenng  information  regarding  the 
partiOiUr  characteristics  (for  example,  race, 
national  origin,  or  sex)  required  for  eligibility 
for  special  purpoae  credit  programs, 
•  •  ■  •  • 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  1   1900 
WUUainW  WUm, 
Hecrrtnn,-  of  the  Board 
[W.  Doc  8»-5180  Filed  »-•-»  8.45  amj 
I  COW  aiiaava 
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12  CFR  Part  205 


(RaO-tEFT-ai 

Elactrontc  Fund  Tranafars;  Update  to 
OfflcM  Stan  Commantary 

AOCNCr.  Ekiard  of  Governors  of  the 
Federal  Reserve  System. 
ACTKNC  Final  official  staff 
Interpretation. 


■amy:  The  Board  is  publishing  in 
final  form  revisiona  to  the  ofTicial  staff 
commentary  to  Regulation  E  (FJectronic 
F\ind  Transfers)  The  commentary 
applies  and  interprets  the  requirements 
of  Regulation  E  and  is  a  substitute  for 
individual  staff  interpretations  of  the 
regulation.  The  revisioni  address 
questions  that  have  ariaen  about  the 
disclosure  requirements  of  the 
regulation 

irFlCnVl  DATT  April  1,  1989 
roa  FURTNSI  IMPOmiATIOM: 
Contact  Sharon  T.  Bowman  or  Tliomaa  \. 
Nolo,  Staff  Attomeyt.  Division  of 
Consumer  Affair*,  at  (202)  452-^3667.  For 
the  heanng-impaired  only.  Eamestine 
Hall  or  Dorothea  Thompson. 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544.  Board  of 
Governors  of  the  Federal  Reserv  e 
System.  Washington.  DC  20551 

IMTAHY  INFOMMATION: 


(1)  Gwieral. 

The  Electronic  Fund  Transfer  Act 
(15  use.  1893  et  seq.)  governs  any 
transfer  of  funds  that  is  elei  Ironically 
initiated  and  that  debits  or  credits  a 
consumer's  account.  This  strttule  is 
implemented  by  the  Board  s  Rpgulation 
K  (12  CFR  Part  205) 

The  Board  has  published  an  official 
staff  commentary  (Supp  II  to  12  CFR 
Part  205)  to  interpret  the  regulation.  The 
commentary  is  designed  to  provide 
guidance  to  financial  institutions  and 
others  in  applying  the  regulation  to 
specific  situations  Tlie  commentary  is 
updated  penodicaUy  to  address 
significant  questions  thai  arise.  This 
notice  contains  the  seventh  update. 


which  waa  propoaed  for  comment  on 
December  1, 1988.  The  revisions  are 
effective  April  1. 1989. 

(2)  Dewxiptiao  of  Ravirions 

Following  ia  a  brief  description  of  the 
revisiona  of  the  commentary: 

Secdon  205. 7  Initial  Disclosure  of  Terms 
and  Conditions 

Queation  7-1.  Question  7-1  addresses 
the  situation  where  a  financial 
institution  provides  EFT  disclosures 
when  a  consumer  opens  an  account  The 
question  is  revised  to  clarify  that  the 
regulation  does  not  impose  a  time  limit 
by  which  a  consumer  must  sign  up  for 
an  EFT  service  with  a  third  party  in 
order  for  the  disclosures  originally 
provided  by  the  account  holding 
institution  to  satisfy  the  regulation's 
requirements. 

Question  7-2.  Question  7-2  is  revised 
to  clarify  that,  in  cases  where  a  financial 
institution  does  not  receive  notice  that  a 
consumer  has  signed  up  for  direct 
deposit  of  Social  Security  or  other 
government  payments  (because  there 
.  has  been  no  prenotification  and  because 
no  Form  H99A  or  other  written 
agreement  has  been  completed  by  the 
consumer  and  the  financial  institution), 
the  financial  institution  must  provide  the 
necessary  disclosures  as  soon  as 
possible  after  the  first  electronic  fund 
transfer  has  been  made.  In  response  to 
concerns  raised  by  some  commentera, 
the  Board  has  revised  its  proposed 
language  to  read  "as  soon  as  reasonably 
possible." 

in  cases  where  the  financial 
institution  does  receive  prior  notice  of 
the  consumer's  enrollment  in  the  direct 
deposit  program,  the  financial  institution 
must  provide  disclosures  before  the  first 
EFT  occurs.  The  institution  has  the 
option,  of  course,  of  providing 
disclosures  to  customers  when  an 
account  is  opened,  as  described  in 
question  7-1. 

List  of  Subjects  in  12  CFR  Part  205 

Banks,  banking,  Consumer  protection, 
Electronic  fund  transfers,  Federal 
Reserve  System.  Penalties. 

(3)  Text  of  Revisions 

Pursuant  to  authority  granted  in 
section  904  of  the  Electronic  Fund 
Transfer  Act.  15  U.S.C.  1693b,  the  Board 
amends  the  o^icial  staff  commentary  to 
Regulation  E  [12  CFR  Part  205.  Supp.  II) 
as  follows: 

PART  205— {AMENDED] 

1.  The  authority  citation  for  Part  205 
continues  to  read: 


Authority:  Pub.  L  95-630.  92  StaL  3730  (15 

U.S.C  leeab). 

2.  The  official  staff  commentary  to 
Regulation  E.  Supp.  II  to  12  CFR  Part 
205,  is  amended  by  revising  questions  7- 
1  and  7-2  for  i  205.7  to  read  as  follows: 

Supplement  D— Official  Staff 
Interpratatioiis 


Section  205.7  Initial  Disclosure  of  Terms 
and  Conditions. 

7-1  Q:  Timing  of  disclosures — early 
disclosure.  An  institution  is  required  to 
give  initial  disclosure  either  (1)  when  the 
consumer  contracts  for  an  EFT  service 
or  (2)  before  the  first  electronic  fund 
transfer  to  or  from  the  consumer's 
account.  If  an  institution  provides  initial 
disclosures  when  a  consumer  opens  a 
checking  account  and  the  consumer 
does  not  sign  up  for  an  EFT  service  until 
a  later  time,  has  the  institution  satisfied 
the  disclosure  requirements? 

A:  Yes,  if  the  EFT  contract  is  between 
the  consumer  and  a  third  party  for 
preauthorized  electronic  transfers  to  be 
initiated  by  the  third  party  to  or  from  the 
consumer's  account.  In  this  case,  the 
financial  institution  need  not  repeat 
disclosures  previously  given  unless  the 
terms  and  conditions  required  to  be 
disclosed  are  different  from  those  that 
were  given. 

If.  on  the  other  hand,  the  EFT  contract 
is  directly  between  the  consumer  and 
the  financial  institution — for  the 
issuance  of  an  access  device,  or  for  a 
telephone  bill-payment  plan,  for 
example — the  institution  should  provide 
the  disclosures  at  the  time  of 
contracting.  Disclosures  given  before  the 
time  of  contracting  will  satisfy  the 
regulation  only  if  5iey  occurred  in  close 
proximity  thereto.  (5  20.5.7(a)) 

7-2  Q:  Timing  of  disclosures — Social 
Security  and  other  government  direct 
deposits.  In  the  case  of  direct  deposits 
by  a  government  agency — Socic! 
Security  payments,  for  example — how 
can  the  financial  institution  comply  with 
the  disclosure  requirements  absent 
prenotification,  such  as  in  cases  where 
the  goverrunent  agency  no  longer  uses 
Form  1199A? 

A:  Before  direct  deposit  of  payments 
such  as  Social  Security  takes  place, 
usually  the  consumer  and  the  institution 
both  must  complete  a  Form  1199A,  and 
the  institution  can  make  disclosures  at 
that  time.  However,  if  a  Form  1199A  (or 
a  comparable  form  providing  notice  to 
the  institution)  is  not  used  and  there  is 
no  prenotification.  the  institution  should 
provide  the  required  disclosures  as  soon 
as  reasonably  possible  after  the  first 
direct  deposit  is  received,  unless  the 
institution  has  previously  given  the 


disclosures  (see  question  7-1). 

(5  205.7(a)) 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  1. 1988. 
William  W.  Wile*. 
Secretary  of  the  Board. 
[PR  Doc.  89-5159  Filed  3-6-89. 7^45  am) 

MJJNQ  CODE  S3te-01-« 


12  CFR  Part  226 

[Re9.2;TH.-11 

Truth  In  Lending;  Update  to  Official 
Staff  Commentary 

AOENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Official  staff  interpretatiort 

SUMMAiiY:  The  Board  is  publishing 
revisions  to  the  official  staff 
commentary  to  Regulation  Z  (Truth  in 
Lending).  The  commentary  applies  and 
interprets  the  requirements  of 
Regulation  Z  and  is  a  substitute  for 
individual  staff  interpretations  of  the 
regulation.  The  revisions  address  a 
variety  of  questions  that  have  arisen 
about  the  regulation,  and  include  new 
material  and  changes  in  existing 
material.  The  comments  address,  for 
example,  disclosure  questions  raised  by 
the  emergence  of  reverse  mortgage 
products,  questions  concerning  the 
amendments  to  Regulation  Z  affecting 
disclosures  for  adjustable-rate 
mortgages,  and  questions  concerning 
when  a  third  party  fee  may  be  a  finam  e 
charge  in  a  credit  transaction. 

DATES:  Effective  February  28,  1989.  but 

compliance  optional  until  October  1 

1989. 

FOR  FURTHER  INFORMATIOM  COMTACT. 

The  following  attorneys  in  the  Division 
of  Consumer  and  Community  Affairs,  at 
(202)  452-3667  or  (202)  452-2412:  Sharon 
Bowman,  Michael  Bylsma,  I^onard 
Chanin,  Adr.enne  Hurt.  Thomas  .Noto.  or 
Linda  Vespereny. 

For  the  hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD),  Eamestine  Hill  or  Dorothea 
Thompson,  at  (202)  452-3544.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

SUPPUEMENTARY  INFORMATION:  (1) 

General.  The  Truth  in  Lending  Act  (15 
U.S.C.  1601  et  seq.)  governs  consumer 
credit  transactions  and  is  implemented 
by  the  Board's  Regulation  Z  (12  CFR 
Part  226).  Effective  October  13,  1981.  an 
official  staff  commentary  (TIL-1,  Supp  I 
to  12  CFR  Part  226)  was  published  to 
interpret  the  regulation.  The 
commentary  is  designed  to  provide 


MU 
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guidance  to  croditora  In  applytnf  the 

reguidtion  to  iptfclflc  transaction*  and  It 
updated  p«>n()dically  to  address 
•IgnificanI  qunHtiont  that  arise.  There 
have  b»«en  jfvi'ii  neneral  updates  and 
one  limited  update  so  fur  Thl»  notice 
conliiin*  the  einhth  general  update.  This 
updrtte  rene<;ts  material  that  was 
published  m  two  proposed  updates  in 
19Ba — a  special  updnte  rfjjHrding 
discloiurf»s  for  adjustrthle  rate 
mort)4H«»"i  pntil.shfd  «t  53  \-H  3«nfl 
(Septtrnbrr  J5J.  1-IHM)  and  the  proposed 
«enernl  update  published  at  53  f-'R  48925 
(Decpnilipr  ">.  IWttl  O«»d.tors  nre  free  to 
rely  on  the  revised  (:t)mm»"nt«ry  as  of 
^'ehru.ir>  2H.  1  (M<).  althoiixh  they  need 
not  follow  the  revisions  until  October  I. 
1969 

(2)  Rgvinionit  The  following  Is  a  brief 
description  of  the  revisions  to  the 
commentary 

Subpart  A — GeiMral 

S/'<rl/on  226~2~[^finitions  and  Ruff^  r^ 
Conslrui  tion 

2(a)  Definitions 

2(a)(2!i)  "S4'('vr<ty  Intrrfit"  In  the 
original  prtiposal.  comment  23(b)-3 
would  have  been  n>vised  to  clanfy  that 
multiple  secunty  Interests  In  the  same 
property  need  not  be  disclosed  on 
rescission  notues  The  comment,  for 
example,  would  have  clanfied  that  the 
diB<.loaure  that  an  interast  is  retained,  as 
in  form  H-9.  is  adequate  In  a  refinancing 
where  a  new  mort(tage  is  filed  and  a 
new  advance  is  made  Several 
commenters  suxgusted  that  the 
commentary  also  provide  guidjinc.e  on 
the  specificjty  required  of  the  security 
Interest  disclosure  under  1 1  228A 
228  15.  and  22fl.l8   In  order  to  clanfy 
that  the  same  principle  holds  true  In 
other  required  disclosures  of  secunty 
Interests,  the  substance  of  the  proposed 
comment  has  been  Incorporated  In  new 
comment  2(al(25)-fl.  Instead  of  ui 
comment  23(b)-3. 

StH:tion  22d.4 — Finance  Charge 

4(a)  DeHnition 

Comment  4(»}-3  is  reviseiJ  to  clarify 
that  (  haryes  imptised  on  the  consumer 
by  Someone  other  than  the  creditor  are 
finani  e  chan<es  if  the  creditor  requires 
the  services  of  the  third  party  For 
example,  if  a  consumer  i:annot  obtain 
the  same  rj-e<iii  terms  from  ihe  crmiitor 
without  usinx  a  loan  broker,  a  fee 
tmpMised  by  the  broker  is  a  finance 
charge.  The  revised  comnient  doe*  not 
affect  existing  rules  reganling  charges 
whu.h  are  exciuded  from  the  financa 
charge. 


4(b)  Examples  of  Financa  Charts 

Paragraphs  4ih)  (7j  and  (81  Comment 
4(b)  (7)  and  (8)-2  is  revised  to  clarify 
that  insurance  "written  in  connection 
with  a  credit  transaction"  do««  not 
include  Insurance  wrttlen  durfn^  an 
open  end  credit  plan  If  the  insurmnce  is 
written  because  of  the  conaumer's 
default  or  because  the  consumer 
requests  voluntary  insurance  after  Ihe 
opening  of  the  plan.  If  insurance  written 
dunng  the  term  of  the  open-end  plan  is 
required  by  the  creditor  not  as  a  result 
of  the  consumer  s  default,  however,  the 
insuranc*  is  written  in  connection  with 
the  plan.  The  final  ctimmenl.  which 
differs  from  the  propoaed  comment,  will 
provide  identical  rules  for  inaurance 
written  after  consummation  of  a  closed- 
end  transaction  and  losuxanca  wntten 
ilanng  the  life  of  an  open-end  plaa 

Subpwl  C— aoMd-End  Cradlt 

Section  226  I ' — Genpral  Discloaure 
Rf^uiremfnta 

17(a)  Form  of  E>iaclo«ar«fl 

Paragraph  17(af(V  Comment  17(a)(1)- 
5  IS  revised  to  provide  that  creditors 
with  variable-rate  transactions  subject 
to  I  228.18(0(2)  may  also  provide  the 
information  set  forih  In  |  226.18(0(1)  a» 
information  directly  related  to  the 
required  disclosures 

17(c)  Btisis  of  Disclosures  and  Use  of 

pjtimates 

Paragraph  17fc}(lj.  Comment  17(c)(1)- 
8  IS  revised  to  clarify  the  basis  of 
disclosure  for  variable-rate  Iransachons 
with  no  initial  discounted  or  premium 
rale  The  comment  explain*  tfiat 
creditors  should  base  their  disclosures 
only  on  the  initial  rata  and  not  on  any 
potential  rate  increase*.  The  comment 
also  has  been  been  reorganized  for 
rlunty.  but  is  not  different  in  *ubatance 
from  the  propoaal. 

Comment*  17(c)(l)-14  and  17(c)(l)-15 
are  renumbered  a*  17(c)(l>-15  and 
17Ic)(lhl8.  respectively  New  comment 
17(c)(l)-14  I*  added  to  clarify  how 
lender*  should  provide  diacJoaures  for 
reverse  mortgages  These  mortgages, 
also  known  a*  reverse  annuity  or  home 
equity  converaion  mortgage*,  typically 
Involve  the  di*bur»ement  of  monthly  or 
other  periodic  advances  to  the  consumer 
for  a  fixed  period  or  until  the  occurrence 
of  an  event  such  as  Ihe  sale  of  the  house 
by  the  consumer  or  the  consumer's 
death  Repayment  of  the  loan  may  be 
required  at  the  end  of  the  disbursement 
penod  or  at  a  later  time:  both  accrued 
interest  and  principal  generally  are 
payable  In  one  payment. 

Some  reverse  "term"  mortgages  have 


a  fixed  term  for  the  disbursement  of 
funds  to  the  consumer,  but  provide  that 
the  loan  does  not  have  to  be  repaid  until 
a  later  time,  such  a*  when  the  consumer 
dies  The  comment  provide*  that  the 
creditor  should  assume  repa)mient  will 
occur  at  the  time  disbursements  are 
scheduled  to  end  (or  during  a  penod 
following  the  date  of  the  final 
disbursement  which  is  not  longer  than 
the  regular  interval  between 
disbursements).  For  example,  in  a 
transaction  with  monthly  disburaement* 
scheduled  for  ten  yean,  ih'^  creditor 
may  assume  that  repayment  will  be 
made  m  the  120th  or  121*t  month. 

The  new  comment  also  provides 
guidance  on  how  creditor*  should  make 
disclosure*  when  both  the  period  for 
disbursements  and  the  date  for 
repayment  are  determined  solely  by 
reference  to  future  event*.  Including  the 
conaumer's  death.  In  such  case*,  the 
creditor  ma^  aaaume  that  disbursements 
will  end  upon  the  con»umer'*  death  (by 
using  actuarial  tables,  for  example). 
AJtematively,  the  creditor  may  assume 
that  disbursement*  end  upon  the 
occurrence  of  the  event  that  the  creditor 
estimate*  will  be  mo*t  likely  to  occur 
first.  If  term*  will  be  determined  by 
reference  to  future  event*  which  do  not 
include  the  conaumer*  death,  the 
creditor  must  base  the  disclosures  on 
the  event  estimated  to  be  most  bkely  to 
occur  first  The  creditor  must  aamune 
repayment  will  occur  at  the  same  time 
the  disbursements  end  (or  during  a 
penod  follonving  the  final  disbursement 
which  i*  not  longer  than  the  regular 
interval  between  diabursement*). 

The  comment  alao  provide*  that  in 
making  disclosures,  creditors  would 
assume  that  all  disbursements  and 
accrued  interest  must  be  paid  by  the 
consumer  Thus,  if  a  reverse  mortgage 
has  a   "nonrecourse"  provision  providing 
that  the  consumer  is  not  obligated  for  an 
amount  greater  than  the  value  of  the 
house,  the  commeni  explam*  that  the 
disclosures  must  assume  that  the  full 
amount  disbursed  will  be  repaid, 
although  the  creditor  is  permitted  to 
explain  that  the  consumer's  contract 
may  limit  the  amount  that  must  be 
repaid 

Finally,  the  comment  addresses  the 
disclosure  of  shared-appreciation 
features  associated  with  reverse 
mortgages.  The  commentary  provides 
that  the  appreciation  feature  should  be 
disclosed  in  accordance  with  either 
I  228.18(0(1)  or  i  228.19(b),  as 
appropnate 


Section  226.18— Content  of  Disclosures 

18(f)  Variable  Rate 

Paragraph  ia(f)(2).  Comment  18(0(2}- 
1  is  revised  by  adding  a  cross-reference 
to  the  commentary  to  {  226.17(a)(1) 
regarding  the  disclosure  of  additional 
variable-rate  information  as  directly 
related  information. 

Section  226. 1»— Certain  Residential 
Mortgage  Transactions 

19(b)  Certain  Variable-Rate 
Transactions 

Comment  I9(b}-1  is  revised  to  clarify 
the  disclosure  of  variable-rate 
construction  loans  that  may  be 
permanently  financed.  Under  the  current 
rules  In  S  228.17(c)(6),  a  creditor  may 
disclose  the  construction  and  permanent 
financing  arrangements,  under  §  226.18. 
as  a  single  combined  transaction  or  as 
separate  transactions.  Under  revised 
comment  19(b)-l,  a  creditor  is  permitted 
to  apply  a  similar  analysis  in 
determining  the  applicability  of  the 
variable-rate  disclosure  requirements  of 
i  226.19(b).  Thus,  the  creditor  may  treat 
the  construction  phase  as  a  separate 
transaction  and,  if  the  term  is  one  year 
or  less,  disclosure*  under  {  226.19(b}  are 
not  required  for  the  construction  phase. 
The  comment  also  makes  clear  that  a 
creditor  may  treat  the  construction  and 
permanent  phases  as  separate  and 
distinct  transactions  for  purposes  of 
determining  coverage  under  {  228.19(b). 
yet  still  provide  a  single  S  226.18 
disclosure  In  accordance  with  the  rules 
in  S  228.17(c)(6).  If  the  constiaiction  and 
permanent  phases  are  treated  as  a 
single  combined  transaction  with  a  term 
greater  than  one  year,  disclosures  under 
§  226.18(f)(2)  would  be  required.  As 
provided  in  comment  17(a)(l}-5, 
however,  the  creditor  may  describe  the 
variable-rate  features  of  the  combined 
transaction  pursuant  to  S  226.18(0(1). 

Comment  I9(b}-1  also  is  revised  to 
address  the  disclosure  requirements  in 
assumptions  of  variable-rate 
transactions  secured  by  the  consumer's 
principal  dwelling  with  a  term  longer 
than  one  year.  The  comment  explains 
that  disclosures  need  not  be  provided 
under  $  226.18(0(2)(ii)  or  226.19(b). 
References  to  applicable  sections  and  to 
particular  parties  are  deleted  as 
unnecessary  and  in  order  to  make  the 
comment  more  concise. 

Paragraph  19(b)(2).  Comment 
I9(b)(b}-1  is  revised  to  omit  references 
to  the  form  of  disclosures  for  ARM 
programs.  New  comment  19(b)(2}-3  has 
been  added  to  describe  the  manner  in 
which  creditors  may  make  the 
disclosures  for  each  ARM  program  they 
offer. 


Comment  19(b)(2)-l  also  is  revised  to 
clarify  the  timing  requirements  fcr 
disclosures  provided  in  response  to  a 
subsequent  expression  of  interest  by  the 
consumer.  Editorial  changes  have  been 
made  to  the  original  proposal.  The  final 
comment  makes  clear  that  if  a 
consumer  expresses  an  interest  in  a 
different  program,  or  it  the  consumer 
and  creditor  decide  on  a  program 
different  than  that  set  forth  in  the 
disclosures  that  were  first  provided, 
disclosures  for  the  new  program  must  be 
provided  as  soon  as  reasonably 
possible. 

In  addressing  the  proposed  revision  to 
comment  19(b)(2)-l,  several  commenters 
also  requested  clarification  of  the  timing 
requirements  in  situations,  such  as 
private  banking  arrangements,  where 
loan  terms  that  are  not  generally  offered 
to  the  public  are  individually  negotiated 
with  a  consumer.  Commenters  indicated 
that  in  these  instances,  creditors  do  not 
know  the  loan  program  terms  in 
advance  and  therefore  cannot  prepare 
program  disclosures  until  after  they 
conclude  their  negotiations  with  the 
consumer.  They  also  expressed  concern 
that  "customized"  program  disclosures 
might  be  needed  to  disclose  each 
individually  negotiated  program. 
Accordingly,  an  additional  sentence  has 
been  added  to  comment  19{b)(2}-l  to 
make  clear  that  in  such  cases,  creditors 
may  provide  appropriate  program 
disclosures  as  soon  as  reasonably 
possible  after  the  terms  have  been 
decided  upon,  but  in  no  event  later  than 
the  time  a  non-refundable  fee  is  paid. 
Furthermore,  with  the  flexibility 
provided  in  this  commentary  concerning 
disclosure  of  variations  in  loan 
mattirities,  rate  caps  and  frequencies  of 
adjustments,  the  potential  that 
"customized"  disclosures  will  need  to  be 
developed  for  each  private  banking 
customer  is  significantly  bmited. 

Comment  19(b)(2}-2  has  been  revised 
to  clarify  that  the  term  to  maturity  of  an 
ARM  loan  does  not  constitute  a  program 
variation.  This  revision  corresponds  to 
the  guidance  provided  in  new  comments 
19(b)(2)(viii}-5  and  19(b)(2)(x)-2  on  the 
terms  to  maturity  which  may  be  used  in 
calculating  and  disclosing  the  historical 
example  and  the  initial  and  maximum 
rates  and  payments. 

Comments  19(b)(2}-3  and  -4  have 
been  renumbered  as  comments  19(b)(2}- 

4  and  -5,  respectively.  Based  upon 
public  comment  and  to  permit  greater 
flexibility  for  compliance  with  the 
requirements,  new  comment  19(b)(2}-3 
has  been  added  to  describe  the  form  for 
disclosures  required  under 

5  226.19(b)(2).  The  Comment 
incorporates  material  previously 
contained  in  comment  19(b)(2)-l  and 


includes  new  material  which  explams 
that  a  creditor  may  use  either  a  separate 
disclosure  form  to  describe  each  ARM  - 
program  it  offers  or  a  disclosure  form 
which  describes  more  than  one 
available  ARM  program.  The  commeni 
explains  that  the  multiple  program  form 
must  disclose  if  any  program  features 
are  available  only  in  conjunction  with 
certain  other  features.  Finally,  the  new 
comment  explains  that  multiple  terms  to 
maturity  or  multiple  payment 
amortizations  may  be  illustrated  in  any 
program  disclosure  form  whether  the 
form  describes  separate  or  multiple 
programs. 

Paragraph  19(b)(2)(iii).  Comment 
19(b)(2)(iii)-l  differs  ftx)m  the  proposal 
in  two  respects.  The  use  of  the  terra 
"balloon  payment"  has  been  replaced 
by  a  more  specific  reference  to  the  type 
of  transactions  subject  to  the  disclosure 
provisions.  The  comment  is  revised  to 
clarify  that,  in  transactions  where 
paying  the  periodic  payments  will  not 
fully  amortize  the  loan  at  the  end  of  the 
loan  term  and  where  the  final  payment 
will  equal  the  periodic  payment  plus  the 
remaining  unpaid  balance,  the  creditor 
must  disclose  that  such  a  payment  will 
be  required.  The  creditor,  however,  need 
not  reflect  any  irregular  final  payment  in 
the  historical  example  or  in  the 
disclosure  of  the  initial  and  maximum 
rates  and  payments.  (The  exception  for 
all  irregular  final  payments  is  an 
expansion  of  the  proposed  comment, 
and  would  include  final  payments  that 
differ  in  amount  due  to  the  effect  of  rate 
changes.) 

Paragraph  19(b)(2)(v).  Comment 
19(b)(2)(v)hl  is  revised  to  clanfy  thai 
consumer  buydowTis  and  third-party 
buydowTis  reflected  in  the  consumer's 
credit  obligation  should  be  disclosed  in 
accordance  with  the  rules  for  discounted 
variable-rate  transactions.  The  revised 
comment  also  makes  clear  that  no 
additional  disclosures  relating  to  the 
buydown  need  be  provided  on  the 
program  disclosure. 

Paragraph  19(b)(2)(ViJ.  Comment 
I9(b)(2)(vi}-1  is  revised  to  address  the 
disclosures  for  transactions  in  which  the 
interval  between  consummatiCT  or 
closing  and  the  initial  adjustment  is  not 
known — for  example,  when  ARM  loans 
are  grouped  together  for  sale  to  a 
secondary  mortgage  market  purchaser 
In  such  cases,  the  comment  explains 
that  lenders  may  disclose  the  timing  for 
the  first  adjustment  as  a  range  of  the 
minimum  and  maximum  length  of  time 
from  consummation  or  closing  until  the 
first  adjustment. 

Paragraph  19(b)(2)(vii).  Comment 
I9(b)(2)(vii}-1  is  revised  to  address  the 
disclosures  for  transactions  in  which  the 
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overall  Itmitationi  on  rmta  incrvasea 
(and  d«cr«aeea)  vary — for  example, 
baaed  on  the  loan  featurea  the  cnnaumer 
chooaea  or  upon  fluctuatlona  In  the 
pricina  of  the  loan.  The  final  comment 
extenda  the  alternative  dlaclosure  rule 
to  periodic  limitatlona  tn  addition  to 
overall  rate  limitatlona.  In  auch  caaea. 
the  comment  explalna  that  the  creditor 
may  diaclooe  the  ran^e  of  the  loweat  and 
hlgheat  periodic  and  overall  rale 
limittftionn  that  may  be  applicable  to  the 
creditor's  ARM  transactions,  and  must 
Include  a  statement  that  the  consumer 
ask  about  the  rate  limitations  that  are 
currently  applicHble 

Paragraph  19(b)(2)(viii}.  Comment 
10(b)|2|(viii)-1  ts  revised  to  clarify  that 
in  tranaactions  that  end  before  the  last 
year  In  the  historical  example,  the 
example  must  lUuatrate  all  significant 
loan  program  terms  such  as  rate 
limitations  that  would  have  affected  th« 
interest  rata  for  the  remaining  yean 
shown  In  the  example. 

Comment  lB(b)(2)(viii)-5  Is  added  to 
deacribe  the  (erma  to  maturity  or 
payment  amortlxatlons  which  may  be 
ua«d  as  a  baaia  for  the  diaciosorea  In 
ARM  transactons.  Baaed  upon  public 
comment  and  further  consideration,  the 
proposed  comment  has  been  revised. 
Under  the  final  comment,  creditors  will 
be  permitted  to  base  the  diaclosurea 
required  under  |  22ai9(bH2)(viii)  and 
(x)  for  ARM  loans  within  certain  ranges 
upon  only  three  maturities — five,  fifteen 
and  thirty  years.  Thus,  a  creditor  who 
ofTen  ARM  loans  for  any  term  over  one 
year  would  be  permitted  to  make  the 
disclosures  required  under  these 
sections  based  on  five-,  fifteen-  and 
thirty-year  terms,  and  need  not  illustrate 
every  other  maturity  that  Is  offered.  The 
comment  also  permits  creditors  to  use 
five-,  fifteen-  and  thirty  year  term 
assumptions  for  disclosing  payments 
basi-il  on  amortizations  different  than 
the  actual  loan  term.  (Disclosures  based 
on  fifteen   and  thirty  year  maturities 
should  provide  payments  that  fairly 
approximate  Iho  payments  for  long-term 
ARM*.  Disclosures  based  on  s  five-year 
maturity  should  provide  payments  that 
fairly  approximate  the  payments  for 
most  short  term  ARMs.  Kinally.  the 
comment  explains  that  the  creditor 
woulil  Im)  rptjuired  to  state  the  term  (or 
amortization)  used  in  making  the 
illsilosures  when  using  tht-  three  Irrms 
specified  in  the  comment  ) 

Comment  19(h)(2)(viiihe  is  added  to 
explain  that  a  creditor  following  the 
alternative  niie  for  disclosing  penodir 
anil  iivtTrtl!  rale  limilatuins  descnhed  in 
revned  comment  190>)t2)(  vii)-l  must 
base  the  histonr.al  exampU?  upon  the 
highest  rate  ilmitatinn  di»<  losed  under 


I  22».19fb)(2)(vii).  In  addition,  such 
creditors  must  state  the  periodic  or 
overall  limitation  used  tn  the  historical 
example. 

Comment  19(bK2)(viil)-7  also  Is  added 
to  explain  the  assumptions  that  can  be 
made  by  a  creditor  following  the 
alternative  rule  for  disclosing  the 
frequency  of  rate  and  payment 
adjustments  described  In  revised 
comment  19(b)(2)(vi)-l,  The  comment 
explains  that.  In  disclosing  the  historical 
example,  the  creditor  may  assume  that 
the  first  adjustment  occurred  at  the  end 
of  the  first  year  m  which  the  adjustment 
could  occur 

Paragraph  19(b)(2)lix).  Comment 
19(b)(2){lx)-l  states  that  a  creditor 
should  base  the  example  of  how  a 
consumer  may  calculate  their  actual 
payments  on  the  latest  payment  shown 
In  the  historical  example.  The  comment 
Is  revised  to  clarify  that.  In  tranaactions 
where  the  latest  payment  shown  in  the 
historical  example  is  not  for  the  Latest 
year  of  index  values  shown,  a  creditor 
may  Include  additional  examples  that 
are  based  on  the  initial  or  maximum 
payments  disclosed  under 
8  22fl.l9(b](2Ux).  This  revision  differt 
from  the  propooal  in  that  it  provides  that 
creditors  may  provide  the  extra 
examples  in  addition  to,  but  not  as 
alternatives  for,  the  example  based  on 
the  last  payment  shown  in  the  historical 
table 

Paragraph  19(b)(2)(K).  Comment 
19(b)(2Hxh2  Is  added  to  allow  crediton 
to  base  then  calculations  of  the  initial 
and  maximum  rites  and  payments  upon 
the  terms  to  maturity  stated  in  new 
comment  19(b)(2Mviii)-6.  The  comment 
explains  that  the  term  used  for  making 
disclosum  under  i  22e.l9(b)(2)(viii) 
also  must  b«  used  tn  disclosing  the 
initial  and  maximum  interest  rates  and 
payments 

Comment  19(b)(21(x)-3  is  added  to 
describe  how  a  creditor  following  the 
alternative  rule  for  disclosing  periodic 
and  overall  rate  limitations  described  tn 
revised  comment  19(b)(2)(vii)-l  would 
calculate  the  maximum  interest  rate  and 
payment.  In  such  cases,  the  comment 
explains  that  the  creditor  must  base  the 
disclosure  of  the  maximum  rate  and 
payment  upon  the  highest  periodic  and 
overall  rate  limitation  disclosed  under 
I  22fl.l9(b)(2)(vii)  The  creditor  would  be 
further  required  to  state  the  periodic  and 
overall  rate  'imitations  used  in 
cakulating  the  maximum  rate  and 
payment. 

Comment  19(b)(2|(x)-4  also  is  added 
to  explain  how  to  calculate  the  initial 
unii  niHximiim  rates  and  payment.")  if  a 
( rcditor  follows  the  alternative  rule  for 
disc  losing  the  timing  of  the  first  rate  and 


payment  adjustment  described  In 
revised  comment  19(b)(2){vi)-l-  The 
comment  explains  that  the  creditor  must 
assume  that  the  fint  adjustment  occurs 
at  the  earhest  time  disclosed  under 
I  228.19(b)(2Kvi). 

Section  226.20— Subsequent  Disclosure 

Requirements 

20(b)  Assumptions 

The  proposed  amendment  to  comment 
20(b)-6  to  add  a  cross  reference  to 
S  228.19(b)  is  deleted  as  unnecessary. 

20(c)  Variable-Rate  Adjustments 

Paragraph  20(c)(4).  Comment  20(c)(4)- 
1  differt  from  the  proposal  in  that  it 
replaces  the  term  "balloon  payment" 
with  a  more  specific  reference  to  the 
type  of  tranaactions  covered  by  the 
disclosure  provisions.  The  comment  is 
revised  to  clarify  that  the  proxisions  of 
this  paragraph  apply  to  transactions  In 
which  paying  the  periodic  payments  will 
not  fidly  amortize  the  outstanding 
balance  at  the  end  of  the  loan  term  and 
where  the  Rnal  payment  tvill  equal  the 
periodic  payment  plus  th?  remaining 
unpaid  balance.  The  comment  explains 
that  the  creditor  should  disclose  any 
change  in  such  a  payment  that  results 
from  an  interest  rale  adjustment. 

Paragraph  20(c)(5).  Comment  20(c)(5}- 
1  is  revised  to  clarify  that  the  provisions 
of  this  paragraph  apply  only  when 
negative  amortization  occurs  in  a 
transactioiv  and  not  merely  because  a 
payment  is  a  non-amortizing  or  partially 
amortizing  payment. 

Section  226.24 — Advertising 

24(b)  Advertisement  of  Rate  of  Finance 
Charge 

Although  not  reprinted  in  this  notice, 
comment  24(b)-5  Is  revised  to  change 
the  references  to  comment  18(0-8  to  be 
comment  17(c)(l)-10.  No  substantive 
change  Is  intended. 

Subpart  D — Miscallaoaous 

Section  226.25— Record  Retention 

ZS{&]  General  Rule 

Comment  25(a)-3  is  added  to  address 
the  record  retention  requirements  for 
variable  rate  transactions  that  are 
subject  to  the  disclosure  requirements  of 
i  226  19(b).  The  comment  explains  that 
maintaining  written  procedures  for 
compliance  with  the  disclosure 
provisions  as  well  as  retaining  a  sample 
disclosure  form  for  each  loan  program 
will  be  adequate  evidence  of 
c  umpliance.  The  comment  also  states 
that  creditors  may  rely  on  the  methods 
for  reconstructing  the  required 


disclosures  provided  for  under  comment 

25(a)-2. 

Section  228.30— Limitation  on  Rates 

Comment  30-8  is  revised  to  clarify 
that  this  paragraph  applies  to  the 
manner  of  stating  the  maximum  Interest 
rate  in  the  credit  contract  only.  This 
paragraph  does  not  govern  how  interest 
rate  ceilings  shoidd  be  stated  in  Truth  in 
Lending  disclosures.  The  disclosures  are 
governed  by  provisions  found  elsewhere 
in  the  regulation  and  commentary. 

Comment  30-13,  concerning  footnote 
50.  is  revised  to  clarify  the  requirements 
of  the  regulation  after  October  1. 1988. 
For  purposes  of  S  228.30.  the  rate  must 
be  stated  in  the  credit  contract  as 
prescribed  in  comment  30-8.  The 
disclosure  requirements  for  limitations 
on  rate  increases  are  described 
elsewhere  in  the  regulation  and 
commentary. 

Appemiix  D — Multipla-Advanca 
Construction  Loons 

Although  not  reprinted  in  this  notice, 
the  first  sentence  of  comment  app.  0-2 
is  revised  to  delete  the  word  "most"  and 
to  change  the  reference  to  S  226.18{n{4) 
to  be  S  228.18(f)(l){iv).  No  substantive 
change  is  intended  by  either  revision. 

List  of  SubiacU  in  12  CFR  Part  226 

Advertising,  Banks.  Banking, 
Consumer  protection.  Credit.  Federal 
Reserve  System,  Finance,  Penalties. 
Rate  limitations,  Truth  in  lending. 

Text  of  Revisions 

Pursuant  to  authority  granted  in 
section  105  of  the  Truth  in  Lending  Act 
(15  U.S.C.  1804  as  amended)  and  section 
1204  of  the  Competitive  Equality 
Banking  Act  Pub.  L  100-86. 101  Stat 
552.  the  Board  amends  the  official  staff 
commentary  to  Regulation  Z  (12  CFR 
Part  226  Supp.  f)  as  follows: 

PART  26e-{  AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read: 

Authority:  Sec.  105,  Truth  in  Lending  Act 
HS  amended  by  sec.  605,  Pub.  L  96-221,  94 
Stat.  170  (15  U  S.C.  1604  et  seq  );  sec  1204(c). 
Competitive  Equality  Banking  Act,  Pub.  L 
100-86,  101  Stat.  552. 

2.  The  revisions  amend  the 
commentary  (TIL-1, 12  CFR  Part  226 
Supp.  I)  by  adding  comment  2(a)(25)-6; 
adding  a  sentence  and  a  bullet  at  the 
end  of  comment  4(a)-3;  revising  the 
heading  and  text  of  comment  4(b)  (7) 
and  (8}-2:  adding  a  bullet  at  the  end  of 
comment  17(a)(l)-5;  adding  two 
sentences  after  the  first  sentence,  and 
revising  the  second  and  third  sentences 
and  tlte  parenthetical  material  in 


comment  17(c)(l)-8;  redesignating 
comments  17(c)(l)-14  and  -15  to  be 
comments  17(c)(l)-15  and  -16. 
respectively;  adding  comment  17(c)(1)- 
14:  adding  parenthetical  material  at  the 
end  of  comment  I8(f)(2}-1;  adding  three 
sentences  at  the  end  of  comment  19(b)- 
1;  revising  the  first  third  and  fourth 
sentences,  adding  a  sentence  after  the 
third  sentence,  and  removing  the  last 
three  sentences  of  comment  I9(b)(2}-1; 
revising  the  third  sentence  and  the 
opening  clause  of  the  second  and  fifth 
sentences  of  comment  19(b)(2}-2 
redesignating  comments  19(b)(2)-3 
and  -4  to  be  comments  19(b)(2)-4  and  - 
5,  respectively;  adding  comment 
19(b)(2}-3;  adding  three  sentences  after 
the  second  sentence  in  comment 
I9(b){2)(iii}-1;  adding  a  new  sentence 
before  the  parenthetical  material  at  the 
end  of  comment  19(b)(2)(v)-l:  adding 
four  sentences  and  parenthetical 
material  at  the  end  of  comment 
19(b)(2)(vi)-l;  adding  five  sentences  and 
parenthetical  material  at  the  end  of 
comment  19(b)(2)(vii)-l;  revising  the 
third  sentence  in  the  parenthetical 
material  after  the  firat  sentence  in 
comment  19(b)(2)(viii)-l;  adding 
comments  19(b)(2)(viii)-5.  -6  and  -7: 
adding  a  sentence  after  the  second 
sentence  in  comment  19(b)(2)  (ix)-l; 
adding  comments  19(b)(2)(x>-2.  -3  and  - 
4;  adding  a  sentence  after  the  second 
sentence  in  comment  20(c)(4)-l;  revising 
comment  20(c)(5)-l;  changing  the 
references  to  "comment  18(f}-8"  in  the 
first  sentence  and  in  the  finst  bullet  of 
comment  24(b)-5  to  be  "comment 
17(c)(l)-10";  adding  comment  25(a)-3; 
revising  the  first  sentence  of  comment 
30-8;  revising  the  last  sentence  in 
conmient  30-13;  removing  the  word 
"most"  and  changing  the  reference  to 
"5  226.18(f)(4)"  in  comment  app.  D-2  to 
be  "8  226.18{f){l)(iv]"  to  read  as  follows: 


Supplement  1 — {Amended] 
Subpart  A — Geaeral 


Section  226.2^)efinitions  and  Rules  of 
Construction 

2(a)  Definitions. 


2fajf25)  "Security  Interest". 

•         «         «         •         * 

6  Specificity  of  disclosure.  A  creditor  need 
not  separately  dinclose  multiple  security 
interests  that  it  may  hold  in  the  same 
collateral.  TTie  creditor  need  only  disclose 
that  the  transaction  is  secured  by  the 
collaleraL  even  when  security  interests  from 
prior  transactions  remain  of  record  and  a 


new  security  interest  is  taken  in  connection 
with  the  transactioa. 


Section  226.4 — Finance  Charge 

4(a)  Definition. 


3.  Charges  by  third  parties  '  *  * 
In  contrast  charges  imposed  on  the 
consumer  by  someone  other  than  the  creditor 
are  finance  charges  (unless  otherwise 
excluded)  if  the  creditor  requires  the  services 
of  the  third  party.  For  example: 

•  A  fee  charged  by  a  loan  broker  if  the 
consumer  cannot  obtain  the  same  credit 
terms  from  the  creditor  without  using  a 
broker. 
•         «         «         •         • 

4(b)  Example  of  Finance  Charges 


Paragraphs  4(b)  (7)  and  (8) 

Z.  Insurance  written  in  connection  with  o 
transaction.  Insurance  sold  after 
consommation  In  closed-end  credit 
transactions  or  after  the  openmg  of  a  plan  in 
of>en-end  credit  transactions  is  not  "wntten 
in  connection  with"  the  credil  transactioo  if 
the  insurance  is  written  because  of  the 
consumer's  default  (for  example,  by  failing  to 
obtain  or  maintain  required  propert>' 
insurance]  or  because  the  consumer  requests 
insurance  after  consummation  or  the  opening 
of  a  plan  (although  credit  sale  disclosures 
may  be  required  for  the  insur&nce  sold  after 
consummation  if  it  is  financed). 

•  •  •  •  « 

Subpart  C— dosed  End  Crwlil 

Section  228.17— General  Disclosure 
Requirements 

17(a)  Form  of  Disclosures 

Paragraph  17(a)(1) 

•  •         *         •         • 

5.  Directly  related  '  *  * 

•  The  disclosures  set  forth  under  section 
226.18(0(1)  for  variable-rate  transactions 
subject  to  section  226.18(f)(2). 

17(c)  Basis  of  Disclosures  and  Use  of 
Estimates.  Paragraph  1 7{c)(lJ 

•  •  t  •  • 

8.  Basis  of  disclosures  m  variable-rcte 
transactions.  '  '  '  Creditors  should  base  the 
disclosures  only  on  the  initia!  rate  and  should 
not  assume  that  this  rale  will  increase.  For 
example,  in  a  loan  with  an  initial  rate  of  10 
percent  and  a  5  percentage  points  rate  cap. 
creditors  should  base  the  disclosures  on  the 
initial  rate  and  should  not  assume  that  th}s 
rate  will  increase  5  percentage  pomts 
However,  m  a  vanable-rale  transaction  »ith 
fi  seller  buydown  that  is  reflected  in  the 
credit  contract,  a  consumer  buydown  or  a 
uiscounted  or  preminum  rate  disclosures 
should  not  be  based  solely  on  the  initial 
terms  In  those  transactions,  the  disclosed 
annual  percentage  rate  should  be  a  composite 
rate  based  on  the  rate  in  effect  during  the 
initial  penod  and  the  rale  tha'.  is  the  basis  of 
the  variable-rate  feature  for  the  remainder  of 
the  term.  (See  the  commentarv  to  {  226.17(c) 
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(or  •  dwcusston  ol  buydo%«n,  dlMxrantad,  utd 
pramluin  truuactlotu  and  (1m  oomm«ntary  to 
MCtion  £2a.19(aK2)  for  •  dlKUMlon  of  th« 
r«di*doaur«  In  c«rUin  residantlal  inartgai8« 
transaction*  wtth  a  variabl«-rat«  feature). 

•  •  •  •  • 

14.  Rswne  mortgages.  Rever»«  mon^a^a. 

•  lao  known  ai  r«v«rte  annuity  or  homa 
equity  converalon  mortjiagea.  tpylcally 
Involve  the  diabursemenl  of  monthly 
advance*  to  the  conaumer  for  a  fixed  period 
or  until  the  occurrence  of  an  event  iuch  ai 
tS4>  '^onaumer'i  death  Repayment  of  the  loan 
(generally  a  (Ingle  payment  of  piinclpal  and 
accrued  Intereatj  may  be  required  to  be  made 
at  the  end  of  the  dliburaement*  or.  for 
example,  upon  the  death  of  the  conaumer  In 
dl*cio*lng  these  transaction*,  creditor*  mu*t 
apply  the  following  rule*.  ••  applicable: 

•  If  the  reverse  mortgage  ha*  a  *peclf)ed 
period  for  di*bursements  but  repayment  1* 
due  only  upon  the  occurrence  of  a  future 
event  such  a*  the  death  of  the  conaumer.  the 
creditor  mu*t  a**ume  that  diabursementi  will 
be  made  until  they  are  scheduled  to  end.  The 
cn>ditor  must  aasume  repayment  will  occur 
when  disbursements  end  (or  within  a  period 
following  the  final  disbunement  which  Is  not 
longer  than  the  regular  interval  between 
disbursements).  This  assumption  should  be 
used  even  though  repayment  may  occur 
before  or  after  the  disbursements  are 
scheduled  to  end.  In  such  cases,  the  creditor 
may  Include  a  statement  such  as  "The 
disclosures  aasume  that  you  will  repay  the 
loan  at  the  time  our  payments  to  you  end.  As 
provided  In  your  agreement,  your  repayment 
may  be  rt>qulred  at  a  different  time." 

•  If  the  reverse  mortgage  has  neither  s 
specified  penod  for  disbursements  nor  a 
specified  repayment  date  and  these  terms 
will  be  determined  solely  by  reference  to 
future  events  Including  the  consumer's  death, 
the  creditor  may  assume  that  the 
disbursements  will  end  upon  the  consumer's 
death  (estimated  by  using  actuarial  tables,  for 
example)  and  that  repayment  will  be  required 
at  the  same  time  (or  within  a  period  following 
the  ddte  of  the  final  disbursement  which  is 
not  longer  than  the  regular  Interval  for 
disbursements)  Altemallvely,  the  creditor 
may  base  ihe  disclosures  upon  another  future 
event  it  mlimates  will  be  most  likely  to  occur 
first.  (If  terms  will  be  determined  by 
reference  to  future  events  which  do  not 
include  the  consumer's  death,  the  creditor 
must  b<ise  the  disclosures  upon  the  occurence 
of  the  event  estimated  to  be  most  likely  to 
occur  first  1 

•  In  making  the  discU)sures.  the  creditor 
mult  aasume  that  all  disbursements  and 
accrued  interest  will  be  paid  by  the 
consumer  For  example,  if  the  the  note  has  a 
nonrecourse  provision  providing  that  the 
consumer  is  not  obligated  for  an  amount 
greater  than  the  value  of  the  house,  the 
creditor  must  nonetheless  assume  that  the 
full  amount  to  be  disbursed  will  be  repaid.  In 
this  case,  however,  the  creditor  may  Include 
a  statement  such  as  "The  disclosures  assume 
full  repayment  of  the  amount  advanced  plus 
secured  Interest  although  the  amount  you 
may  be  required  to  pay  Is  limited  by  your 
agreement. ' 

•  Some  reverse  mortgages  provide  that 
some  or  all  of  the  appreciation  In  the  valu«  of 


the  property  will  be  shared  between  the 
consumer  and  the  creditor.  Such  lo«ns  or* 
considared  variable-rate  mortgage*,  as 
described  in  comment  l7tc)(lMl-  ^^^  ^^ 
appreciation  feature  must  be  dlsdoMd  In 
accordance  with  |  228.18(0(1)  U  t^e  r«ver»« 
mortgage  has  a  variable  Interest  rata.  1* 
written  for  a  term  greater  than  one  y»ar,  and 
1*  secured  by  the  crnsumer's  principal 
dwelling,  the  shared  appreciation  feature 
must  be  described  under  |  228.19(b)(2)(v1i). 


Section  226.18— Content  of  Ditcloturea 

•  •         •         •         • 

18(f)  VanabJe  Rate 

•  •         •         •         • 

Paragraph  18(f)(2) 

1 .  Diicloaurm  required.  '   '  '  (See  the 
commentary  to  |  22a.l7(a)(l)  regarding  the 
discloaure  of  certain  directly  related 
Information  in  addition  to  the  variable-rate 
dl*do«ure*  required  under  |  220  1(Kr)(2).) 

•  •  •  •  • 

Section  226.19 — Certain  ReMidenlial 
Mortgage  Transactions 


19(b)  Certain  Variable-Rate  TranaocUona 

\  Coverage.  '  '  '  In  determining  whether 
a  conitruction  loan  that  may  be  permanently 
financed  by  the  same  creditor  is  covered 
under  thi*  *ection.  the  creditor  may  treat  the 
construction  and  the  pennaitent  phase*  ** 
separata  transaction*  with  di*tinct  terms  to 
maturity  or  a*  a  alngle  combined  transaction. 
For  purposes  of  the  disclosures  required 
under  section  22B.1B.  Ihe  creditor  may 
nevertheless  treat  the  two  phases  either  as 
separate  transactions  or  as  a  single  combined 
transaction  in  accordance  with  section 
228.17(c)(6).  Finally,  In  any  assumption  of  a 
variable-rate  transaction  secured  by  the 
consumer's  principal  dwelling  with  a  term 
greater  than  one  year,  disclosures  need  not 
be  provided  under  sections  22fl.l8(f)(2)(ii)  or 
22».-'Mh]. 


Paragraph  19(b)(2) 

1  Disclosure  for  each  variable  rutf 
program  A  creditor  must  provide  disclosures 
to  the  consumer  that  fully  describe  each  of 
the  creditor  s  vanable-rate  loan  programs  in 
which  the  consumer  expresses  an  interest. 
*   •   *  Disclosures  must  be  given  at  the  time 
an  application  form  is  provided  or  before  the 
consumer  pays  a  nonrefundable  fee, 
whichever  is  earlier  If  program  disclosures 
cannot  be  provided  because  s  consumer 
expresses  an  interest  in  individually 
negotiating  loan  terms  that  are  not  generally 
offered,  disclosures  reflecting  those  terms 
may  be  provided  as  soon  as  reasonably 
possible  after  the  terms  have  been  decided 
upon,  but  not  later  than  the  time  a  non- 
refundable fee  is  paid.  If  a  consumer  who  has 
received  program  disclosures  subsequently 
expresses  an  interest  in  other  available 
variable-rale  programs  subject  to  228.19(b)(2), 
or  the  creditor  end  consumer  decide  on  a 
program  for  which  the  consumer  has  not 
received  disclosures,  the  creditor  must 


provlda  appropriate  disclosures  aa  aoon  as 
reasonably  poaaible.  *  '  ' 

r  Vanable-rate  loan  program  defined. 
'  '  '  Far  example,  separate  loan  programs 
would  axiat  bated  on  difTerencea  In  any  of 
the  following  loan  feature*:  *  *  *  In  addition. 
If  a  loan  feature  must  be  taken  Into  account 
In  preparing  the  disclosure*  required  by 
I  228.19fbK2)(viii)  and  (x).  variable-rate  loan* 
that  differ  a*  to  that  feature  constitute 
separate  progranu  under  1  228.19(b)(2).  * 
For  example,  separate  programs  would  not 
exist  based  on  difference*  in  the  following 
loan  feature*:  *  *  " 

3.  Form  of  program  disclosures.  A  creditor 
may  provide  aeparate  program  di*clo*ure 
forms  for  each  ARM  program  It  offers  or  a 
single  dlsdo«ura  form  that  describes  multiple 
program*.  A  discloaura  form  may  consist  of 
more  than  one  page.  For  example,  a  creditor 
may  attach  a  separate  page  containing  the 
historical  payment  example  for  a  particular 
program.  A  disclosure  form  describing  more 
than  one  program  need  not  repeat 
information  applicable  to  each  program  that 
la  described.  For  example,  a  form  describing 
multiple  programs  may  disclose  the 
information  applicable  to  all  of  the  programs 
in  one  place  with  the  various  program 
features  (such  as  options  permitting 
converaion  to  a  fixed  rate)  di*do*ed 
*eparately.  The  form,  however,  mu*l  *tate  if 
any  program  feature  that  1*  de*cribed  Is 
available  only  In  conjunction  with  certain 
other  program  features.  Both  the  separate  and 
multiple  program  disclostires  may  lilustrate 
more  than  one  loan  maturity  or  payment 
amortization — for  example,  by  including 
multiple  payment  and  loan  balance  columns 
In  the  historical  payment  example. 
Disclosures  may  be  Inserted  or  printed  in  the 
Consumer  Handbooii  (or  a  suitable 
substitute)  as  long  as  they  are  identified  as 
the  creditor's  loan  program  disclosures. 


Paragraph  19(bl(2)lin) 

1  Determination  of  interest  rate  and 
payment  '   '   *  In  transaction*  where  paying 
the  periodic  paymenU  will  not  fully  amortize 
the  outstanding  balance  at  the  end  of  the  loan 
term  and  where  the  final  payment  will  equal 
the  penodic  piayment  plus  the  remaining 
unpaid  balance,  the  creditor  must  disclose 
this  fact.  For  example,  the  disclosure  might 
read.  "Your  penodic  payments  nvill  not  fully 
amortize  your  loan  and  you  will  be  required 
to  make  d  single  payment  of  the  periodic 
payment  plus  the  remaining  unpaid  balance 
at  the  end  of  the  loan  term."  The  creditor, 
however,  need  not  reflect  any  Irregular  final 
payment  in  the  historical  example  or  In  the 
disclosure  of  the  initial  and  maximum  rate* 
arkd  payments.  *   *   * 

Paragraph  19(b)(2)(vj 

1.  Discounted  and  premium  interest  rate. 
'   '   *  In  a  transaction  with  a  consumer 
buydown  or  with  a  third-party  buydown  that 
will  be  incorporated  In  the  legal  obligation, 
the  creditor  should  discloee  tha  program  as  a 
discounted  varlabl*-rat*  tranaactioa  but 
need  not  disclose  additional  hiformation 


regarding  the  buydown  in  its  program 

disclo*ure*.  '  *  * 

Paragraph  19(bX2)(vif 

\  Frequency.  '  *  *  In  certain  ARM 
transaoliOD*,  the  interval  between  loan 

closing  and  the  Initial  adjustment  is  not 
known  and  may  be  different  from  the  regular 
interval  for  adjustments.  In  such  cases,  the 
creditor  may  disclose  the  initial  adjustment 
period  as  a  range  of  the  minimum  and 
maximum  amount  of  time  from 
consummation  or  closing.  For  example,  the 
creditor  might  state:  "The  first  adjustment  to 
your  interest  rate  and  payment  will  occur  no 
sooner  than  8  months  and  no  later  than  18 
months  after  closing.  Subsequent  adjustments 
may  occur  once  each  year  after  the  first 
adjustment."  (See  comments  19(b)(2)(viil}-7 
and  19(b)(2)(x)-4  for  guidance  on  other 
disclosures  when  this  alternative  disclosure 
rule  is  used.) 

Paragraph  19(b)(2)(vii) 

1.  Rate  and  payment  caps.  '  '  *  The 
creditor  need  not  disclose  each  periodic  or 
overall  rate  limitation  that  is  currently 
available.  As  an  allemative,  the  creditor  may 
disclose  the  range  of  the  lowest  and  highest 
periodic  and  overall  rate  limitations  that  may 
be  applicable  to  the  creditor's  ARM 
transactiona.  For  example,  die  oeditor  might 
state:  "The  limitation  on  increases  to  your 
interest  rate  at  each  adjustment  will  bis  set  at 
an  amount  In  the  following  range:  Between  1 
and  2  percentage  point*  ai  each  adjustmenL 
The  limitation  on  increase*  to  your  interest 
rate  over  the  term  of  the  ban  will  be  set  at  an 
amount  in  the  following  range:  Between  4  and 
7  percentage  points  above  the  Initial  interest 
rate."  A  creditor  using  thia  alternative  rule 
must  include  a  statement  In  its  program 
disclosures  suggesting  that  the  consumer  ask 
about  the  overall  rate  limitations  currently 
offered  for  the  creditor's  ARM  programs.  (See 
commenU  19(b)(2)(viiiHe  and  19(b)(2){x)-3 
for  an  explanation  of  the  additional 
requirements  for  a  creditor  using  this 
alternative  rule  for  disclosure  of  oeriodic  and 
overall  rate  limitations.)  *  *  * 

Paragraph  19(b)(2)(viii) 

1.  Ir\dex  movement.  •  *  •  For  the 
remaining  ten  years.  1982-1991.  the 
creditor  need  only  show  the  remaining 
index  values,  margin  and  interest  rate 
and  must  continue  to  reflect  all 
Bignificant  loan  program  terms  such  as 
rate  limitations  affecting  them.)  •  •  • 
•        •        •        •        « 

5.  Term  of  the  loan.  In  calculating  the 
payments  and  loan  balances  in  the  historical 
example,  a  creditor  need  not  base  the 
disclosures  on  each  term  to  maturity  or 
payment  amortization  that  it  offers.  Instead, 
disclosures  for  ARMs  may  be  based  upon 
terms  to  maturity  or  payment  amortizations 
of  5. 15  and  30  years,  as  follows:  ARMs  with 
terms  or  amortizatiotis  from  over  1  year  to  10 
years  may  be  based  on  a  5-year  term  or 
amortization:  ARMs  with  terms  or 
amortizations  from  over  10  years  to  20  years 
may  be  based  on  a  15-year  term  or 
amortization:  and  ARMs  with  terms  or 
amortizations  over  20  years  may  be  based  on 
a  30-year  term  or  omortizaliorL  Thus, 


disclosures  for  ARMs  offered  widi  any  tenn 
from  over  1  year  to  40  year*  may  be  baaed 
solely  on  terms  of  S.  IS  and  30  years.  Of 
course,  a  creditor  may  always  base  the 
disclosures  on  the  actual  terms  or 
amortizations  offered.  If  the  creditor  bases 
the  disclostires  on  5-,  15-  or  30-year  terms  or 
pajrment  amortization  as  provided  above,  the 
term  or  payment  amortization  used  in  making 
the  disclosure  must  be  stated. 

6.  Rale  caps.  A  creditor  using  the 
alternative  rule  described  in  comment 
19(b)(2)(vii)-l  for  disclosure  of  rate 
limitations  must  base  the  historical  example 
upon  the  highest  periodic  and  overall  rate 
Umitations  disclosure  under  section 
226.19(b)(2)vii).  In  addition,  the  creditor  must 
state  the  limitationa  used  in  the  historical 
exampte.  (See  comment  19(b){2Xx)-3  for  an 
explanatioa  of  the  use  of  the  highest  rate 
limitation  in  other  disclosures.) 

7.  Frequency  of  adjustments.  In  certain 
transactions,  creditors  may  use  the 
alternative  rule  described  in  comment 
I9(b)(2)(vi}-1  for  disclosure  of  the  frequency 
of  rate  and  payment  adjustments.  In  such 
cases,  the  creditor  may  assume  for  piupose* 
of  the  historical  example  that  the  first 
adjustment  occurred  at  the  end  of  the  first  full 
year  in  which  the  adjustment  could  occur.  For 
example,  in  an  ARM  in  which  the  first 
adjustment  may  occur  between  6  and  IB 
montlu  after  closing  and  annually  thereafter, 
the  creditor  may  assume  that  the  first 
adfustment  occurred  at  the  end  of  the  first 
year  in  the  historical  example.  (See  comment 
19(b)(2)(xH  for  an  explanation  of  how  to 
compute  the  maximum  interest  rate  and 
payment  when  the  initial  adjustment  period 

is  now  known.) 

Paragraph  19fbX2)fix} 

1.  Calculation  of  payments.  •  •  * 
However,  in  transactions  in  which  the  latest 
payment  shown  in  the  historical  example  Is 
not  for  the  latest  year  of  index  values  shown 
(such  as  in  a  five-year  loan),  a  creditor  may 
provide  additional  examples  based  on  the 
initial  and  maximum  payments  disclosed 
under  J  228.1fl(b)(x).  *  *  * 

Paragraph  19fbX2Kx) 

2.  refT77  of  the  loan.  In  calculating  the 
initial  and  maximum  payments  the  creditor 
need  not  base  the  disclosures  on  each  term  to 
maturity  or  payment  amortization  offered 
under  the  program.  Instead,  die  creditor  may 
follow  the  rules  set  out  in  comment 
19(b)(2)(viii)-^.  In  calculating  the  initial  and 
maximum  payment,  the  terms  to  maturity  or 
payment  amortizations  selected  for  the 
purpose  of  making  disclosures  under 

S  226.19{b)(2)(viii)  must  be  used.  In  additioa 
creditors  must  state  the  term  or  payment 
amortization  used  in  making  the  disclosures 
under  thia  section. 

3.  Rate  caps.  A  creditor  using  the 
alternative  rule  for  disclosure  of  interest  rate 
limitations  described  in  comment 
19(b)(2)(vii)-l  must  calculate  the  maximum 
interest  rate  and  payment  based  upon  the 
highest  periodic  and  overall  rate  limitations 
disclosed  under  )  Z28.19(b}(2)(vii).  In 
addition,  the  creditor  must  state  the  rate 
limitations  used  in  calculating  the  maximum 


interest  rete  and  payment  (See  comment 
lVJ(b)(2)(viii)-e  for  an  explanation  of  the  nse 
o'  the  hi^test  rate  limitation  in  other 
dsclosures.) 

4.  Frequency  of  adjustments.  In  certain 
transactions,  a  creditor  may  use  the 
alternative  rule  for  disclosure  of  the 
frequency  of  rate  and  payment  adjustments 
described  in  comment  19(b)(2)lvi>-l   In  such 
cases,  the  creditor  must  base  the  calculations 
of  the  initial  and  maximum  rates  and 
pay-ment  upon  the  eariiest  possible  first 
adjustment  disclosed  under  |  22B.19fb)(:)(vi) 
(See  comment  19(bK2)(viii)-7  for  an 
explanation  of  how  to  disclose  the  histoncal 
example  when  the  initial  adjustment  period  is 
not  known.) 


Section  226.20— Subsequent  Disclosure 
Requirements 


20(c)  Vanahle-Rote  AdrusUnents 


Paragraph  20(c)(4). 

1  Contractual  effects  of  the  odiustmenL 
'   *   *  In  transactions  where  paying  the 
periodic  payments  will  not  fully  amortize  the 
outstanding  balance  at  the  end  of  the  loan 
term  and  where  the  final  payment  will  equal 
the  penodic  payment  plus  the  remaintn{! 
unpaid  balance,  the  amount  of  the  ad|u*led 
payment  must  be  disclosed  if  such  payment 
has  chauiged  as  a  result  of  the  rate 
adjustment.  *  *  * 

Paragraph  20(c)(5). 

1.  Fully-amortizing  payment  This 
paragraph  requires  a  disclosure  only  when 
negative  amortization  occurs  as  a  result  of 
the  adjustment.  A  disclosure  is  not  required 
simply  because  a  loan  calls  for  non- 
amortizing  or  partially  amortizing  payments. 
For  exhfflple,  in  a  transaction  with  s  five-year 
term  and  payments  based  on  a  longer 
amortization  schedule,  and  where  the  final 
payment  will  equal  the  periodic  payment  plus 
the  remaining  unpaid  t>aianc«.  the  creditor 
would  not  have  to  disclose  the  payment 
necessary  to  fully  amortize  the  loan  m  die 
remainder  of  the  five-year  term.  A  discloaure 
IS  required,  however,  if  the  payment 
disclosed  under  |  22e.20(c)(4|  ts  not  suffiueni 
to  prevent  negative  amortization  in  the  loan. 
Tlie  adjustment  notice  must  state  the 
payment  required  to  prevent  negative 
amortizatiotL  (Thit  paragraph  does  not  apply 
if  the  payment  disclosed  in  |  226.20(c)|4)  is 
sufficient  to  prevent  negative  amomzation  in 
the  loan  but  the  final  payment  will  be  • 
different  amount  due  to  rounding.) 


Subpart  D — MiscwIUneous 

Section  228.25 — Record  Retention 

25(a)  General  Rule 

•  •  •  •  • 

3.  Certain  variable-rate  transactions.  In 
variable-rate  transactions  that  are  subject  to 
the  disclosure  requirements  of  {  226.19fb). 
written  procedures  for  comphance  with  those 
requirements  as  well  as  a  sample  disclosure 
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form  for  ••€!>  lo«n  prosram  r«pr«**n( 
•dequat*  tvldenca  of  compli«nc«.  (S«« 
comnMnl  2S{»}-2  p«rtalnli)«  to  permlMibl* 
BMthoda  of  retatning  th«  required 
dtarlo«ur«a  | 


Seition  ZXM) — Limitation  o/i  Rattm 


8.  Manner  of  i  to  ting  lh«  maximum  inttintat 
nji0  TSa  ovaKlmum  mtaraal  rata  muat  b« 
■lalad  In  tha  credit  contract  aith«r  aa  a 
■|>«clf)c  amount  or  in  any  othar  mannar  that 
would  allow  tha  conaumer  to  aaaily  aacartatn. 
at  tha  tima  of  anteiing  Into  the  obligation, 
what  the  rate  ceiling  will  be  over  the  term  of 
the  obligation.   '   '   ' 
•  •  •  •  • 

13   Tmntiijon  rule*.  '   '   *  On  or  after  that 
date,  creditora  nuat  have  the  manlmum  rate 
•el  forth  In  their  credit  contracta  and.  where 
applicable,  aa  part  of  their  truth  In  lending 
diacloeurea  In  the  manner  preacnbed  in  the 
applicable  aectiona  of  the  regulation. 

Board  of  Governor*  of  the  Federal 
Reterve  Syttem.  FebruHi7  2a  Iflflfl. 
WUUaiB  W  WUm. 
StKTtlary  of  lh«  Board 
(FR  Doc  a»-6iei  Filed  »-«-»,  145  am) 
I  COM  ativ-ev-M 


SaiALL  BUSINESS  ADMINISTRATION 
13CFRPW1  120 

[R«v.  7;Ajn(tt.4| 
Busln«««  Loans 

AOCNCV.  Small  Bustneu  Adminislrdtion 
ACnoic  Final  rule. 


SUMMAMV:  Thia  rule  implementa  section 
113  of  Wih  L  100-590  (approvfid 
November  3,  19flfl)  which  «uthonz»'8  the 
iii!iuan(  H  by  SD/\  of  trust  certificates 
representing  ownership  of  all  or  a 
fractional  part  of  the  SBA  guaranteeiJ 
portions  of  financinjits  made  to  State  and 
ior.al  lii'velopment  companies  under 
Title  V  of  the  Small  Diisiness  InvpstmrnI 
Act.  15  U  S  C.  flH5  vt  ai'q  .  by  amending 
13  CFH  120  709.  The  amendment 
removes  the  exclusion  of  Title  V 
(section  5<J2)  loans  from  eligibility  for 
p<K)l  formation  and  requires  that  such 
trust  certificates  be  separately  issued. 

imcnvt  OATt  March  7.  lt«W 
AOOrasS:  For  further  Information 
contact  Allan  Mandel.  Assistant  Deputy 
Asso<:iate  Administrator  for  Financial 
Assistance.  Small  Business 
Administration.  1*41  L  Street  N\V  . 
Room  804.  Wa»hin«ton.  DC  20416. 
Telephone  (202)  653-6696. 
■urvtUMMTAirv  iwrowMATKHt  Prior  to 
the  amendment  by  section  113  of  Pub  L 
100-MO,  the  guaranteed  portions  of 
lo«nt  made  pursuant  to  section  7(a|(13) 


of  thfl  Small  BuaineM  Act  (15  U.&C 
636(aMl3).  / >.,  Title  V  of  the  Small 
Bualnesa  Investment  Act.  15  U.S.C.  095 
et  Beq.)  were  excluded  from  the 
authority  given  to  SBA  to  lasue  trust 
certificatea  a^ainjt  pools  of  SBA- 
guaranteed  loan  portions  (section  5(g). 
18  U.aC  (»4(g)).  The  cited  sUtutory 
amendment  now  extends  such  pooling 
authority  to  pools  formed  with  loans 
made  under  said  Title  V.  which  includes 
loans  made  pursuant  to  section  502  of 
that  title.  15  U.S.C.  696.  Accordingly,  it 
became  necessary  to  amend  13  CFR 
120.709  to  strike  the  parenthetical 
exclusion  of  Title  V  loans  from  pool 
eligibility,  and  replace  it  with  a  clause 
authorizing  separate  trust  certificates 
issued  against  pools  of  loans  guaranteed 
by  SBA  pursuant  to  section  502  of  the 
Small  Business  Investment  Act. 

Pursuant  to  5  U.S.C.  5M(d). 
publication  for  public  comment  of  the 
amendment  here  set  forth  Is 
unnecessary  for  the  following  reasons: 

(1)  The  amendment  does  no  more  than 
Implement  without  change  a  statutorily 
mandated  authority,  and 

(2)  Immediate  notifirjition  to  the 
public  of  the  new  limit  Is  essential  and 
in  the  public  interest  Since  no  notice  of 
proposed  rulemaking  is  required  by 
section  553,  no  regulatory  flexibility 
analysis  is  required  under  the 
Regulatory  Flexibility  Act.  specirically  5 
I'  S  C  603 

SBA  certifies  that  this  rule  does  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federal  Assessment 
in  accordance  with  F^xecutive  Order 
12612. 

For  purposes  of  F.xecutive  Order 
12291.  SBA  has  determined  that  the  mie 
IS  not  a  major  rule.  The  new  pooling 
authority  will  neither  increase  nor 
decrease  SBA  s  authorized  loan  volume. 
It  will  merely  facilitate  the  sale  of  these 
guaranteed  loans  to  investors  In  this 
r»'xard.  we  estimate  that  the  pricing 
advantage  will  be  less  than  $5  million 
annually  Therefore,  the  annual 
ec  onomic  effect  on  the  natinnul 
economy  will  not  exceed  $10"  million 
SBA  is  also  certain  that  this  rv.iH  will  not 
cause  an  increase  in  costs  for 
consumers,  individual  industries 
Federal,  State  or  local  government 
agencies  or  geographic  regions,  or  have 
adverse  effects  on  competition, 
employment.  Investment,  productivity, 
innovation,  or  the  ability  of  U.S.  based 
businesses  to  compete  with  foreign- 
based  businesses  in  domestic  or  export 
markets. 

There  are  no  additional  reporting  or 
recordkeeping  or  other  compliance 
requirements  inherent  In  this  final  rule 
which  would  be  subject  to  the 


Paperwork  Reduction  Act  44  U.S.C. 
Chapter  35.  There  are  no  Federal  rules 
which  duplicate,  ovariap  or  cxxifbct  with 
this  final  rule.  Threre  are  no  altsraative 
means  to  accomplish  the  objectives  of 
this  final  rule. 

list  of  Subiwis  In  13  CFR  Part  128 

Loan  progranu /business.  Small 
business. 

Accordingly,  pursuant  to  the  authority 
contained  In  sections  5(bMe)  and  6(8)(1) 
of  the  Small  Business  Act  [15  U.S.C. 
634(bKe]  and  634(g)(l)j,  SBA  hereby 
amends  Part  12a  Chapter  L  Title  13. 
Code  of  Federal  Regulations,  as  follows: 

PART  12O-0U8INESS  LOAN  POLICY 

1.  The  authority  citation  for  Part  120 
continues  to  read  as  follows: 

Authority:  15  U  S.C  &34(bMe)  and  636  (a) 
iind  (h). 

2.  Section  120.709  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

fiaaros    ElgMs  loans  for  pods. 

(a)  •   •   • 

(2)  Be  guaranteed  under  the  Small 
Business  Act.  as  amended,  except  that 
loans  guaranteed  under  section  502  of 
the  Small  Business  Investment  Act.  15 
use.  section  896  (relating  to 
development  companies),  shall  be 
pooled  separately  from  other  pools  and 
separate  trust  certificates  issued 
therefor); 

(Cdtalojjue  of  Federal  Domeatic  Aaaistance 
Prt»grama.  No  59  012.  Small  Busineai  lx>an« 
and  58  013  Stale  and  Local  Development 
C<imp«ny  Loani  ) 

tldtcd  lanuMry  3a  19e« 
jamea  Abdoor. 
Ailrun.struUtr 

(FR  Doc  88-51 19  Filed  3-6-89:  6.45  am) 
MLUNO  coot  aois  «1  II 


13  CFR  Part  129 

Managofnont  Aaaiatanca;  inttmationaJ 

Trad* 

AOCNCY:  Small  Business  Administration. 
ACTION:  Final  rule. 


SUMMAMV:  In  compliance  with  the  Small 
Business  International  Trade  and 
Competitiveness  Act  Pub.  L  No.  100- 
418.  SBA  is  amending  its  regulations  on 
international  trade  to  reflect  changes 
made  to  SBA's  Office  of  International 
Trade.  The  rule  sets  forth  the  services 
the  Office  of  International  Trade  will 
provide  to  assist  small  businesses 


increase  their  ability  to  compete  in 
international  markets. 
cmcnvi  OATt  March  7, 1989. 
FOn  niRTHBI  MFOMNATION  CONTACT: 

[uliua  Toma  (202)  653-7794. 
SUPMfMCNTAIIY  INFOIIMATtON:  On 
December  9, 1988,  SBA  published  the 
proposed  rule  with  a  30  day  comment 
period.  (53  FR  49675)  One  comment  was 
received.  That  comment  stated  a 
concern  that  the  proposed  rule  created 
programs  which  were  duplicative  of 
services  currently  available  from  other 
Federal  agencies.  Further,  the  comment 
stated  a  belief  that  the  states  were  in  a 
better  position  to  understand  and 
service  the  needs  of  small  businesses 
involved  in  exporting,  and  that  any 
federal  program  should  therefore 
contain  sufBcient  flexibility  to  allow  the 
states  to  identify  priority  areas  in  the 
promotion  of  international  trade.  These 
comments  were  taken  into  consideration 
in  formulation  of  the  fmal  rule  but  were 
not  adopted  because  SBA  is  statutorily 
obligated  to  provide  the  services 
contained  in  the  rule. 

This  rule  incorporates  into  existing 
regulations  changes  made  to  the  SBA 
Office  of  International  Trade  by  the 
provisions  of  the  Small  Business 
International  Trade  and 
Competitiveness  Act  Pub.  L  100-418 
(1988). 

Section  129.100  of  the  rule  reflects 
Congressional  policy  on  small  business 
international  trade  and  competitiveness. 
That  policy  requires  SBA  to  cooperate 
with  the  Diiepartment  of  Commerce  and 
other  relevant  Federal  and  State 
agencies  to  aid  and  assist  small 
businesses  to  increase  their  competitive 
abilities  in  international  markets.  In 
carrying  out  its  decisions  and  actions, 
the  Office  of  International  Trade  will  be 
guided  by  principles  enumerated  in  the 
statute  and  restated  in  the  rule, 
S  129.100(a)  through  (f). 

Section  129.200  of  the  rule  reflects 
greater  statutory  specification  of  the 
Offices  activities.  Information  on 
existing  trade  promotion,  trade  finance, 
trade  adjustment,  trade  remedy 
assistance  and  trade  data  collection 
programs  will  be  disseminated  and 
marketed  through  a  distribution  network 
composed  of  SBA  and  Department  of 
Commerce  regional  and  local  offices  and 
Small  Business  Development  Centers 
(SBDCs). 

Small  businesses  interested  in  market 
research,  identifying  areas  of  demand  in 
foreign  markets,  or  sub-sectors  of  the 
small  business  community  with  strong 
export  potential  will  be  encouraged  to 
use  SBA's  Export  Information  System 
(XIS)  Data  Reports,  available  through 
SBA  regional,  local  or  SBDC  offices. 


Small  businesses  will  also  be  advised  as 
to  the  many  sources  of  maritet  research 
available  through  the  Department  of 
Commerce,  such  as  International  Market 
Research  studies  or  Country  Market 
Surveys. 

Small  businesses  considering  the 
formation  of  international  joint  ventures 
will  be  advised  as  to  the  resources 
available  to  Identify  potentially 
compatible  firms,  including  the 
Department  of  Commerce's  Export 
Mailing  List  Service  and  Trade 
Opportunities  Program. 

The  Office,  through  the  distribution 
network,  will  also  make  available  to 
small  business  exporters  information  on 
existing  domestic  and  foreign  credit 
checking  agencies  that  screen  foreign 
and  domestic  firms  for  commercial  and 
credit  purposes. 

Information  on  the  availability  of 
existing  translation  services  will  be 
identified  and  promoted  through  the 
distribution  network,  other  Federal 
agencies,  and  relevant  state  and  local 
export  promotion  programs. 

Information  and  assistance  in  the 
formation  and  utilization  of  export 
trading  companies,  export  management 
companies  and  research  and 
development  pools  will  be  provided  in 
cooperation  with  the  Department  of 
Commerce's  Office  of  Export  Trading 
Company  Affairs. 

Small  businesses  interested  in 
obtaining  counseling  with  respect  to 
initiating  and  participating  in  any 
procedures  relating  to  the 
administration  of  the  United  States 
trade  laws  will  be  advised  of  services 
provided  by  the  Trade  Remedy 
Assistance  Office  of  the  International 
Trade  Commission  or  referred  to  the 
national  coordinator  of  the  Export  Legal 
Assistance  Network  (ELAN).  ELAN  is  a 
nationwide  network  of  attorneys 
knowled^able  in  export-related  matters 
who  have  agreed  to  provide  free  initial 
consultations  to  small  businesses  new  to 
the  export  market.  The  network  includes 
a  number  of  attorneys  with  expertise  in 
trade  remedy  proceedings  who  will 
participate  under  the  same  agreement 

Section  129.300  of  the  rule  relates  to 
small  business  access  to  export 
financing  programs.  The  Office  will 
facilitate  the  access  of  small  businesses 
to  relevant  export  and  pre-export 
financing  programs  of  the  Export-Import 
Bank,  SBA  and  the  private  sector.  This 
will  be  carried  out  by  marketing  existing 
Federal  programs  to  fmancial 
institutions  and  the  small  business 
community.  Additional  training  will  also 
be  provided  to  appropriate  SBA 
personnel  on  export  finance  programs  of 
SBA  and  the  Export-Import  Bank.  A 
series  of  export  finance  briefings  and 


education  programs  will  be  used  to 
encourage  financial  intermediaries,  such 
as  lending  institutions,  to  utilize  existing 
Federal  and  State  export  financing 
programs. 

Section  129.400  provides  that  the 
Office  will  work  with  experts  in  relevant 
fields  to  develop  recommendations  for 
policies  and  programs  that  will  actively 
assist  small  businesses  in  the  export 
process.  The  recommendations  will  be 
developed  at  a  seminar  to  be  held 
within  one  year  from  the  date  of 
enactment  of  the  statute.  The  seminar 
will  also  be  used  to  make 
recommendations  on  the  utility  of  a 
subsequent  international  conferenr*  on 
small  business  and  trade. 

Compliance  With  Executive  Orders 
12291  and  12812,  the  Regulatory 
Flexibility  Act  5  U.S.C  601  et  seq.,  and 
the  Paperwork  ReductioD  Act  44  U.S.C 
Chapter  35 

Executive  Order  12291 

For  purposes  of  E.0. 12291,  SBA  has 
determined  that  this  rule  is  not  a  major 
rule,  because  it  will  not  have  an 
economic  impact  of  over  $100  million 
annually.  The  total  Office  budget  does 
not  exceed  $1.5  million  and  the  pnmary 
effect  of  the  rule  is  to  modify  program 
office  operations.  The  rule  will  not 
increase  costs  to  consumers,  individual 
industries.  Federal  and  State 
government  agencies  or  geographic 
regions,  nor  can  it  have  an  adverse 
effect  on  competition,  employment 
investment  productivity,  innovation  or 
the  ability  of  U.S.  based  businesses  m 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

For  purposes  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  801  et  seq..  SBA 
certifies  tiiat  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
because  the  primary  effect  will  be  to 
modify  program  office  operations. 

Paperwork  Reduction  Act 

For  purposes  of  the  Paperwork 
Reduction  Act  44  U.S.C.  Chapter  35. 
SBA  certifies  that  this  rule  would  not 
impose  any  additional  reporting  or 
record-keeping  requirements 

Executive  Order  12612 

This  rule  will  not  have  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Asssessment  in 
accordance  with  E.0. 12812. 

List  of  SubjecU  in  13  CFR  Part  129 

Management  assistance  programs 
International  Trade. 
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1.  TIm  wrtfcuiHy  dtattoa  for  Pert  12»  la 
rafteed  to  reed  ••  felkiwn: 

AibuiW|.  Titto  vm  of  Put)  L  100-rtS. 
Soca.  1  and  a  ShmO  Du»tn»—  Act  at 
ameiKM  fU  UJ.C  •»!.  MTtb^;  Mca.  nM  and 
7(1)  af  Iha  9Mail  Baateaaa  Ad  ■•  aaiawiad 

(15  use  nft  (H  aMl  U):  Mc  xa|cK2i 

Uomaatlc  VnliMlaar  Sorwtoa  Act.  Pm^  L  »~ 
IIX  (7  Sut  40*  E.a  Utm.  ditwi  )uly  It. 
t»75. 


:ai 


f12«.S    IReeiovedl 


Ht».S«Meglkfi»L«| 

2.  Sections  129.1  thmugh  1294  an 
designed  ai  "Subpart  A — Genwtil,'* 

I  129.S  la  removed,  ift  12U  6  through 
129.9  are  redesignated  as  tf  129.S 
throogb  \39M  and  ars  dmignaled  as 
"SubpMi  B—Smrricm  Corpa  of  R«hrMl 
Ej(ecutiv«e  (SOORB)  and  Active  Corps 
of  ExaaiHvee  (ACE>— PayiMnt  of  Out- 
of-Pockot  Kxyan— a  to  Voluntaera."  and 
a  n«w  Setiport  C  is  added  and  rsesrved 

3.  A  asw  Solipwt  D  ooasjatt^  el 

I I  129.100  Ikrooih  12a 4001  IS  addsd  to 
reed  as  foUowe: 

Stifapart  D— OfBoa  of  tntwnadooai  TVads 

i:>u.ioo    Poticj 

128JS0O    Kkport  aaaislanca 
12S.300    Aocasa  to  axport  nnan<:lng 
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•■Mfl  buafinta  ffxports 


Subpert  [>— Offke  of  Intemationai 
Trsda 


I  12*.  100 

tt  is  tfm  declared  policy  of  Congress 
that  the  Small  Btulneas  Adminifltration. 
acting  in  cooperation  with  the 
Department  of  Commerce  and  other 
relevant  FedersI  and  State  agencies, 
should  aid  and  assist  small  bosinesaes 
to  (nrrense  their  ability  to  compeia  in 
Intemationai  markets  by: 

(a)  Enhancing  tkair  ability  to  rviport; 

(b)  Facilitating  tachnotogy  transfer  a, 

(c)  Eebaacing  tbeir  ability  to  compete 
effectively  and  afTiciently  against 
Imports; 

(d)  Increasing  the  access  of  small 
businesses  to  long-term  capital  for  the 
purchase  ol  oew  plant  and  s<|iU|Hienl 
used  In  the  prodactkn  of  goods  and 
services  invohrod  In  lalemetjonal  trade. 

(e)  Dtsseminetteg  tafnrmetion 
concerning  State.  Federal,  and  private 
programs  and  tnltfatives  to  enhance  the 
ability  of  aasalJ  Iwiataaaaas  to  compel*  in 
International  markets:  and 


llMt  Ike  lelereele  of  mmB       adminietrefion  of  Ae  UaNefl  States 

I  eiJeipiete^  laproeentad         trade  laws. 

d  aultlletanJ  toede  ..^^^ 

I  i2ejoo 


Inbiletasali 
eegolationa. 

flMJOO    Export) 

SBA  s  Office  el  InterMlie—l  TTMio 
ofiers  severel  serricee  to  eeeiet  smoII 
buaineesea  increase  tbair  cempetittve 
abilities  in  iBtematioaaJ  marketsc 

(a)  The  Office  erarka  in  ckise 
cooperetion  wrilh  the  Depaitieent  of 
Commerce  end  odMr  Pederel  agsnriee. 
Small  Business  Devdopieeat  Centers 
(SBOCs)  sngeged  fen  export  promotion 
efforts,  regional  and  local  SBA  offices. 
tbo  small  business  conmmiiHy,  snd 
relevant  state  and  local  export 
promotion  programs  to  provide 
information  to  small  bitsinemes  on: 

(1)  Existing  trade  promotion,  trade 
finance,  trade  adftrstment  trade  remedy 
assistance  and  trade  data  colleclion 
programs  through  use  of  the  SBA's 
regional,  district  and  branch  offices  and 
the  SBDC  network. 

(2)  Marketing,  inchiding  compalerized 
marketing  data  and  marketing  leads; 

(3)  The  formation  of  |oint  ventures; 

(4)  Existing  programs  which  prescreen 
foreign  buyers  for  commercial  and  credit 
purposes: 

(5)  Existing  translation  services, 
inciodlng  those  available  through 
colleges  and  umiveraitlea  participating  in 
the  SBDC  program;  and 

(6)  Conferences  on  exporting  and 
Intemationai  trade  iponaored  by  the 
public  and  private  sector. 

(b)  In  addkion.  (he  Office  of 
International  Trade  works  with  the 
Department  of  Connnarca.  the 
International  Trade  Cnmmlssinn.  and 
other  Federal  agencies.  Saudi  Businese 
Developonent  Centers  (SBDCs)  engaged 
in  export  promolioii  efforta.  legianal  end 
local  SBA  officaa.  the  small  buaineaa 
coauumity.  and  relevaat  state  and  local 
export  promntkw  programs  to: 

(1)  Identify  sab-aectors  of  the  snail 
businesa  comnmnity  with  strong  export 
potential; 

(2)  Identify  araae  of  demaod  tn  (oretyi 
marketa; 

(3)  Assist  in  Increaaing  intematxinal 
marketing  by  devekipiag  a  meihneism 
to  link  potential  seOers  and  buyers: 

(4)  Assist  sasall  boainesaca  in  the 
formatioa  and  utiUzatien  of  export 
trading  compenies.  export  management 
companies  and  reaaarch  and 
development  pooh  authorised  under 
section  9  of  the  Small  Bostaiesa  Act  IS 
US.C.  S31.e<ae9.;and 

(5)  Assist  small  buaiaeases  in 
obtaining  oouneeMng  with  rasped  to 
Initiating  and  partlapattng  In  any 
proceedings  relating  to  the 


The  Office  of  IntematiaBal  Trade 
works  ia  cooperation  with  the  Export- 
Import  Bank  of  the  United  SUtes.  the 
Department  of  CbBunerce,  other 
relevant  Federal  agpnriea.  and  the 
States  to  develop  programs  through  '• 

which  export  spedaHsU  fai  SBA's 
regional  ofBces.  regioaak  (fittrict  and 
branch  loan  oflicen.  end  SBDC 
personnel  can  facibtate  the  ecoess  of 
small  basinesses  to  relevant  export  and 
pre-export  finawdng  profraosa  available 
from  the  Export- Import  Bank,  the  SBA 
and  the  private  sector.  Such  programs 
include: 

(a)  Providing  information  to  small 
businesses  on  finanfjng  available  under 
various  Export-Import  Bank  programa; 

(b)  Assisting  in  the  development  of 
financial  intermediariea  and  facilitating 
the  access  of  those  intermediaries  to 
existing  financing  pra^emac  end 

fc)  Promoting  grealar  partadpatran  by 
private  financinl  iestitntiena  la  expert 
Tinance.  particulerly  thoee  hMtHuttona 
already  participathig  in  kaan  prograaae 
under  the  Small  Reainess  Act  15  VS-d 
631  etaeq. 

|12«.400    SdmuMIng 


The  Ofike  of  iBtaraational  Trade 
works  with  experta  hi  (he  fielda  of 
international  trade  and  smell  bnakieee 
development  and  repreaeatetivee  of 
small  bustnesaee,  assnrietiona.  the  labor 
comaaunity.  academic  inetitutieiis.  aad 
Federal.  Slate  and  local  fovcmaenta  to 
develop  rrmmmsmiatinns  ^eeipied  to 
stimulate  exports  from  smnH  buainessaa. 

Date:  FafaruariF  t.  tSMt. 
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lUnONAL  AEAONAUnCS  AND 
SPACE  ADKUNISTfUTION 

14  CFR  Part  1260 

Changes  to  NASA  Grant  and 
Cooparattw  Agraaniant  Handbook 


National  Aeronautics  and 
Space  Administration  (NASA). 
acti6n:  Final  rule. 


:  This  rale  efirainatea 
unnecessary  admMstreHve  berdene  on 
sponsored  research  by  appljFing  the 
most  successful  subset  of  the  Florida 


Demonstration  Project  procedures  to  all 
NASA  research  grants. 

tmCTD/t  DATE  March  14. 1989. 
rom  nmTNCR  mpomiA-noN  com  act. 
W.A.  Greene,  Chief.  Regulations 
Development  Branch,  Procurement 
Policy  Division  (Code  HP),  Office  of 
Procurement,  NASA,  Washington.  DC 
20546,  Telephone:  (202)  453-8923. 

StlPPl£MENTAftY  INTOmiATION: 
Background 

By  memorandum  of  May  la  198a  to 
the  heads  of  executive  departments  and 
estabUshments,  Mr.  Joseph  R.  Wright. 
Jr..  Deputy  Director.  Of^ce  of 
Management  and  Budget  provided 
guidance  to  reduce  unnecessary 
administrative  burdens  on  sponsored 
research  projects  and  authorized  the 
agencies  to  make  routine  use.  as 
appropriate,  of  the  most  successful 
subset  of  procedures  developed  during 
the  "Florida  Demonstration  Project" 

NASA  implemented  the  OMB 
guidance  in  an  interim  rule  with  request 
for  comments.  pubUshed  in  the  Federal 
Register  of  August  4. 1968  (53  PR  29328). 
Responses  were  received  from  a  totd  of 
nine  individual  universities,  university 
systems,  and  university  associations. 
While  all  respondents  were  supportive 
of  the  rule,  a  number  of  suggestions  for 
improvement  were  made,  resulting  in 
the  following  actions: 

1.  The  general  foreign  travel  approval 
requirement  has  been  eliminated. 
Further  approval  is  no  longer  required 
for  certain  types  of  travel  if  described  in 
the  proposal. 

2.  Prior  approval  requirements  for 
most  subcontracting  and  purchase  of 
nontechnical  property  have  been 
reduced.  Treatment  of  items  described 
as  "of  a  nontechnical  nature"  is 
clarified  The  $5,000  approval 
requirement  for  items  not  in  the 
proposal  is  retained  pending  further 
Federal  Demonstration  Project 
experiences. 

3.  lliese  changed  requirements 
(February  1989)  may  be  applied  to 
grants  bearing  the  version  (July  1988) 
contained  in  the  interim  rule.  Such 
application  is  at  the  grantee's  option  and 
requires  no  additional  paperwork. 

These  changes  will  be  included  in  the 
next  modification  to  the  NASA  Grant 
and  Cooperative  Agreement  Handbook 
(NHB  5800.1).  The  Handbook,  a  loose- 
leaf  version  of  14  CFR  Part  1260,  is 
available  to  the  public  by  subscription 
from  the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402.  It  is  not 
available  in  whole  or  in  part  directly 
from  NASA. 


Impact 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  Executive 
Order  12291.  NASA  certifies  that  this 
rule  will  not  have  a  significant  economic 
a^ect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.).  This  rule  does 
not  significantly  alter  any  reporting  or 
recordkeeping  requirements  currently 
approved  under  OMB  Control  Numbers 
2700-0045.  2700-0047,  270O-OO4a  and 
2700-0049. 

List  of  Subjects  in  14  CFR  Part  1280 

Grants. 
8.).  Evans 
Assistant  Administrator  for  ProcuremenL 

PART  1260— [AMENDED] 

1.  TTie  authority  citation  for  14  CFR 
Part  1280  continues  to  read  as  follows: 

Authority:  Pub.  L  97-258.  31  U.S.C  8301  et 
seq. 

Subpart  4 — Research  Grant  and 
Cooperative  Agreement  Provisions 

2.  Section  1260.420(f)  is  revised  and 
adopted  as  final,  to  read  as  follows: 

§1260j«20    Speeiel  condMona. 

(f)(1)  The  follo%ving  provision  shall  be 
appended  to  all  ^-ants  and  cooperative 
agreements  as  a  Special  Condition. 

(2)  The  grants  officer  is  authorixed  to. 
and  shall,  upon  request  of  an  awardee 
institution,  issue  a  letter  agreement 
making  the  special  condition 
immediately  applicable  to  all  current 
grants  and  cooperative  agreements  at 
that  institution. 

(3)  Grantees  are  hereby  offered  the 
opportunity  to  substitute  the  final 
(February  1989)  version  of  the  Special 
Condition  "Elimination  of  Unnecessary 
Administrative  Burden"  in  all  grants  for 
which  the  interim  (July  1988)  version  is 
in  effect.  The  first  grantee  action  in 
accordance  with  the  final  version  will 
constitute  grantee  acceptance  of  the 
final  version. 

(4)  Paragraphs  (f)  (1)  and  (2)  of  this 
section  are  valid  only  through  December 
31. 1989,  and  the  procedures  therein 
shall  not  be  used  after  that  time. 

EUmlnatioo  of  Unnecaasaiy  Administrative 
Burden  (Febniaiy  1909) 

The  following  special  terms  take 
precedence  over  NASA  Form  1463A 
Provision*  for  Research  Grants  and 
Cooperative  Agreements  and  any  other 
requirements  in  the  Grant  and  Cooperative 
A^ement  Handbook.  NHB  5800.1  (14  CFR 
Part  1280). 

(a)  Prior  approvals 

(1)  General 


Cost  related  and  administrative  "pnor 
approvaU"  required  by  OMB  Circulars  A-llO 
and  A-21  are  hereby  waived,  except  for 
change  in  scope  or  objective  and  change  in 
principal  investigator.  Subcontracting 
approvals  are  waived  except  for 
subcontracUng  or  transferring  substantive 
aspects  of  the  research,  if  not  provided  for  in 
the  proposal.  Other  approvals  and  terms 
specifically  required  by  the  grant  still  apply, 
unless  waived  or  modified  elsewhere  in  this 
Special  Condition.  The  grantee  may  maintain 
such  internal  prior  approval  systems  as  it 
considers  necessary. 

(2)  Travel 

The  prior  authorization  requirement  in 
NASA  Form  1463A  regarding  domestic  travel 
expenditures  Is  waived.  The  costs  of  foreign 
travel  are  allowable  charges  to  the  grant 
provided  that  the  travel  is  dearly  essential  to 
the  research  effort.  Foreign  travel  to 
communist  areas,  foreign  travel  invoKing 
studies  of  foreign  countries,  per  se.  or  foreign 
travel  requiring  special  permits  or  licenses 
stiU  requires  prior  approval  by  the  NASA 
Grants  Officer,  unless  the  travel  has  been 
described  in  an  accepted  proposal. 

(3)  Equipment  and  Other  Property 
The  prior  approval  requirement  for 

acquiring  property  not  included  in  the 
proposed  budget  is  raised  to  SS.000.  For 
approval  purposes,  an  item  of  a 
"nontechnical  nature"  may  be  regarded  at 
"technical  property  "  if  it  is  primarily  used  m 
and  is  essential  to  the  actual  conduct  of  the 
research, 

fb)  Preaward  costs.  Grantees  may  approve 
preaward  costs  of  up  to  ninety  (90)  days  prior 
to  the  effective  date  of  a  new  award, 
provided  the  costs  are  necessary  for  the 
effective  and  economical  conduct  of  the 
project  and  they  are  otherwise  allowable 
under  the  terms  of  the  granL  Any  preaward 
expenditures  are  made  at  the  grantee's  risk 
Approval  by  the  grantee  does  not  impose  any 
obligations  on  NASA  in  the  attsence  of 
appropriations,  if  an  award  is  not 
subsequently  made,  or  if  an  award  is  made 
for  a  lesser  amount  than  the  grantee 
anticipated. 

(c)  No  cost  extensions.  Grantees  may 
extend  the  expiration  date  of  a  grant  or  a 
supplement  thereto  if  additional  time  beyond 
the  estabhshed  expiration  date  is  required  to 
assure  adequate  completion  of  the  original 
scope  of  work  within  the  funds  already  made 
available.  A  single  extensioa  which  shall  not 
exceed  twelve  (12)  months,  may  be  made  for 
this  purpose,  and  must  be  made  prior  to  the 
expiration  date.  The  grantee  must  notify  the 
grants  officer  in  writing  within  10  days  of  the 
extension.  Absent  timely  notification,  the 
prior  approval  requirement  (Form  1463A) 
shall  apply. 

(d)  Unobligated  balances.  Any  unobligated 
balance  of  funds  which  remains  at  the  end  of 
any  funding  period,  except  the  final  funding 
period  of  the  project,  shall  be  carried  over  to 
the  next  funding  period,  and  may  be  used  to 
defray  costs  of  any  funding  period  of  the 
project.  If  uncommitted  carryover  funds  are 
likely  to  be  substantial,  the  estimated  amount 
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FIDCRAL  TWADt  COMMIIOIOW 

leCFIIPart  13 

[Oeelwt  No.  C-IMO  and  C-321«l 

Uqutd  Air  Corporation  of  North 
AiTMrtca  at  aL  and  L'Ak  UquMa 
Soclata  Anonyma  at  tLi  ProMbttad 
Ttada  Macttcaa  and  Aflbiiiattva 
Corractlva  Actlona 


r  Federal  Trade  Cominiision. 
Acnwc  Modifying  order*. 

luaiAJlY.  TTiis  order  modlRea  the 
Commisaion'i  consent  orders  Issued  oa 
September  1 197%  and  oa  July  1&,  1967. 
by  deleting  the  requirament  that 
respondents  obtain  prior  CommisBiun 
approval  as  to  internal  reorganization 
activities. 

OATia:  CoDsent  Ortian  issued 
September  5,  197«  and  |uly  1&.  1967. 
Modifying  Orders  issued  October  17, 
1« 


kTION  CONTACT: 

Joseph  Eckhaus.  PTC/S-2115, 
Washington.  DC  20S8a  (202]  326-2887. 

•Ur^LmDCTAJIY  wyowMATiost  In  the 

Matter  of  Liquid  Air  Corporation  of 
North  America,  et  al.  and  L'Air  Liquide 
Societe  Anonyme  Poor  L'Btade  Bt 
L'RxploitatioD  Des  Procedes  Georges 
Claude,  et  aL  The  prohibited  trade 
practices  and/or  corrective  actions,  as 
set  forth  at  44  FR  58806  and  52  FR  96235. 
remain  unchanged 

List  of  Subjects  in  1«  CFR  Part  13 

Indastnal  gases.  Liquid  gases.  Trade 
practices 

[^•c.  8.  M  Stat  7J1.  15  U.S  C.  4fl.  Interpret  or 
apply  aec  8.  SB  Stat.  719.  ai  amended;  tec  7. 
38  Stat.  m.  ai  amended;  IS  US  C.  4S.  18) 

Order  Raopeains  and  Modtfylat  Ordws 
laeuad  oa  Septaadiar  S.  1976,  Aaainet 
Liquid  Air  Corparabao  of  Nortk  Anaatire 
And  oa  {uly  U,  1997.  Afaiaal  L'Ak 
Liquida  SiMieta  AaoayMa  Pour  L'Etaida 
at  L'ExplolUtkia  Daa  Ptocadee  Georsee 
Claude 

Befora  Comoiissloner*; 

Daniai  OQver.  Qkairman 

Terry  CaNanI 

Mary  L  Azcuenaga 

Andrew  |.  Strenio,  [r 

On  lone  2D.  1968.  Liquid  Air 
Corporation  (formerly  known  as  Liquid 
Air  Corporation  of  North  America) 


("LAC")  and  Its  parent,  L'Air  Liquide 
Societe  Anonyme  Poui  L'ETude  Et 
L'Explottation  Des  Procedes  George* 
Daude  (T'Air  Liquida").  filed  a 
'Request  To  Reopen  Proceeding  And 
Modify  Orders  In  DodLet  No.  0-2900 
And  In  Docket  No.  0-^3216 "  ( 'Raqueat'V 
The  Raquaat  waa  CUed  pureuaat  to 
section  i{h]  of  the  Federal  Trade 
Conuaiaaion  Act  16  U.S.C  4S(b).  and 
I  2.^1  of  tlie  Coouniaakn's  Rak«  of 
Practice,  16  CFR  2.51.  The  Requaet  aaked 
the  Commission  to  reopen  the 
proceedings  in  Docket  No.  C-2S90  and 
Docket  No.  C-3216  and  modify  the 
consent  orders  issued  by  the 
Commission  on  September  6.  1979.  and 
July  IS,  1987.  tn  these  respective  matters. 
The  respondents'  Request  was  piacad  on 
the  public  record  for  thirty  days, 
pursuant  lo  I  2.51  of  the  CoaiBiiaatcn's 
Rulea.  One  oonantent  waa  raoetvad. 

The  complaint  in  Docket  No.  C-2000 
was  Issued  under  section  7  of  the 
Clayton  Act.  15  US.C  18.  and  section  5 
of  the  Fedaral  Trade  Commlsaion  Act. 
15  use.  45,  and  alleged  anticompetitive 
effects  arising  from  LACs  acquisition  of 
the  Industrial  Gases  Division  of 
Chemetron  Corporatioa  ("ChcmetiTui'*). 
a  wholly-owned  subsidiary  of  Allegheny 
Ludhim  Industries,  Inc.  ("Allegheny").' 
The  order  in  Docket  No.  C-2990,  which 
was  Issued  by  the  Commission  on 
September  S.  1979,  94  P.T.C  300  (1979). 
among  other  things,  prohibits  the 
respondents  in  that  matter,  including 
LAC.  for  a  ten-year  period  ending  on 
September  20,  1989,  from  acquiring 
without  the  prior  approval  of  the 
Commission  any  United  States  air 
separation  gases  producer.  The  order 
defines  "air  separation  gases  producer" 
to  mean  "a  person  who  Is  engaged  in 
both  (1)  the  production,  and  (2)  the 
distribution  and  sale  of  two  or  more  of 
the  air  separation  gases.*  94  F.T.C.  at 
396.  The  order's  prior  approval  provision 
thus  applies  to.  among  other  things, 
intra-entity  transactions  involving  LACs 
possible  acquisition  of  air  separation 
gases  producers  whiiJi  are  owned  and 
controlled  by  LAC  or  ita  parent* 


'  Aflaghany  and  C^mefran  ara  alao  oamad 
rvapondenn  under  th«  ardw  in  Dodiat  No  C-2SS0. 
N«lth«T  howevar.  kaa  Mkad  (ha  CaBBtaataa  «a 
modify  th«  ordar  ta  ihia  awttar  TMa  a*4ar 
modlfytns  tt>a  atdar  laaaad  oa  iaptmmttm  t.  MI7a  !■ 
Oockal  No.  (>SIU  ap^ltM  only  lo  riiyanrit  LAC 

•  "Alt  aapia rtan  «aaaa~  la  itrfaaJ  ia  Ika  aa^ar  la 

liquid  rorm.  or  both."  S4  P  T  C  at  Ses. 

*  Th«  ordar  In  Dockat  No  C-2BS0  appilaa  oaly  la 
LAC  "and  aU  lubaidUriaa  which  tl  oontrofa.*  M 
PTC  al  »e.  LACi  parent.  L  Air  Uqulda.  la  *aa  sat 
covered  by  the  order 


The  complaint  in  Docket  No.  0-3216 
was  also  ieaued  uadar  aectiao  7  of  the 
Clayton  Act.  15  U.S.C  18,  and  section  5 
of  the  FTC.  Act  15  U.S.C  45.  and 
alleged  anticompetitive  effects  arising 
from  L'Air  Liquide's  acquisition  of  the 
outstanding  voting  securities  of  Big 
Three  Industries.  Inc.  (151g  Three").  The 
order  in  Docket  No.  C-3216,  which  was 
issued  by  the  Commission  on  fuly  15. 
1987,  among  other  things,  prohibits  L'Air 
Liquide.  for  a  ten-year  period  ending  on 
July  2a  19B7.  fraas  acqalring  without  the 
prior  approval  of  the  Coaunlseion  any 
United  States  nerchant  air  separation 
gases  producer.  Para^aph  L(7.)  of  the 
order  defines  "merchant  air  separation 
gases  producer"  to  mean  **any  person 
that  is  engaged  in  aU  of  the  fono««diig:  (i) 
production,  (ii)  distribution,  and  (iii)  sale 
of  two  or  more  merchant  air  separation 
gases."  *  The  order's  prior  approval 
requirement  in  Docket  No^  C-3216  thus 
also  applies  ta  amosig  other  things. 
intra-entity  tranaactiona  involving  L'Air 
Liqukie'a  poaaibla  aoquisitian  of 
merchant  air  separation  gases  producers 
which  are  o«vned  and  controlled  by 
L'Air  Liquide  and/or  LAC*  However. 
the  order  also  provides  that  "nothing  in 
this  Order  or  in  the  Cammlasion's  order 
entered  in  Docket  No.  C-2980  shall 
require  L'Air  Liquide  to  obtain  prior 
Commiaaion  approval  if  L'Air  Liquide 
increases  its  ownership  in  [LAC]  or 
causes  Big  Three  to  acqnire  (LAC}."  See 
Paragraph  VU.  L  Air  Liquide  order.  Both 
LAC  and  L'Air  Liquide,  under  the  orders 
in  DockeU  No.  C-2S00  and  C-3216, 
respectively,  are  required  to  obtain  the 
prior  approval  of  the  Comminion  for 
transaction  in  which  L'Air  Liquide 
causes  LAC  to  acquire  all  or  any  part  of 
Big  Three. 

Section  5(b)  of  the  Federal  Trade 
Commission  Act  provides  that  the 
Commission  may  modify  an  order  when 
the  Commission  determines  that  the 
public  interest  so  requires.  Therefore, 
the  Commission  has  invited  respondents 
to  show  in  petitions  to  reopen  how  the 
public  interest  warrants  the  requested 
modification.  16  CFR  2.51.  bi  such  a 
case,  the  respondent  must  demonstrate 
as  a  threshold  matter  some  affirmative 
need  to  oxxhfy  the  order.  Damon  Corp.. 
Docket  No.  C-2916.  Letter  to  )oei  E. 
HoRman.  Esq.  (March  24. 1964).  at  2 
("Damon  Letter").  For  example,  it  may 
be  in  the  public  interest  to  modify  an 
order  "to  relieve  any  impedioient  to 


e£Fective  competition  that  may  result 
from  the  order."  Damon  Corp^  101  F.T.C. 
689,  692  (1983).  Once  such  a  showing  of 
need  is  made,  the  Commission  will 
balance  the  reasons  favoring  the 
modi/ication  requested  against  any 
reasons  not  to  make  the  modification. 
Damon  Letter  al  2. 

After  reviewing  the  i^eapondents' 
Request  the  Commission  has 
determined  that  it  is  in  the  public 
interest  to  re(q>en  the  proceedings  and 
modify  the  orders  in  Dockets  No.  C-2990 
and  C-3Z16.  The  respondents  have 
shown  that  the  prior  approval 
requirements  of  the  orders  impose 
substantial  compliance  costs  on  the 
respondents  because  they  require  the 
respondents  to  obtain  the  prior  approval 
of  the  Commission  in  connection  with 
the  respondents'  wholly  internal 
activities.  Such  internal  activities  would 
raise  no  competitive  questions  and 
would  not  warrant  prior  approval 
review. 

The  orders'  prior  approval  provisions 
are  also  inconsistent  with  the  principle 
that  the  coordinated  activity  of  a  parent 
and  Its  wholly-owned  subsidiaries  must 
be  viewed  as  that  of  a  single  enterprise 
for  Federal  antitrust  law  purposes.  See 
Copperweld  Corp.  v.  Independence  Tube 
Corp..  467  U.S.  752  (1984),  Any  internal 
corporate  restructuring  by  L'Air  Liquide 
is  not  likely  to  raise  significant 
competitive  consequences,  and  the 
Commission's  orders  in  Docket  Nos.  C- 
3216  and  0-2900  afford  the  Commission 
the  opportunity  to  monitor  the 
respondents'  covered  inter-entity  mei^r 
activities. 

Accordingly,  it  is  ordered  that  these 
matters  be.  and  they  are  hereby, 
reopened  and  that  the  opening 
subparagraph  (j)  of  the  order  in  Docket 
No.  C-2990  and  Paragraph  1.7.  of  the 
order  in  Docket  No.  C-3216  be.  and  they 
are  hereby,  modified  as  follows: 


la  defined  In 


jMapcBaM.  av  aeyararwB  \ 
Parasraph  !.(&)  of  tka  aiaar  to  i 
nitrogen  and  aiyea  aaW  tai  M^ 
In  cyliDdart." 

■  The  order  in  Dockat  No  C-S2ie  appliea  te  L'Air 
Liquida  and  "all  lubaldlarlea  It  oontrola.*  5Ke 
Paragraph  L|l  ). 


Docket  Na  C-2990 

(j)  "Air  separation  gases  produco^" 
shall  mean  a  person  who  is  engaged  in 
both  (1)  the  production,  and  (2)  the 
distribution  and  sale  of  two  or  more  of 
the  air  separation  gases,  extruding,  as  to 
respondent  Uquid  Air  Corporation,  any 
individual,  partnership,  firm, 
corporation,  asaocnation.  or  any  other 
business  or  legal  entity,  controlled  by 
L'Air  Liquide  Societe  Anonyme  Pour 
L'Etude  Et  L'Exploitation  Des  Procedes 
Georges  Claude.  "Control "  shall  mean 
either  (i)  holding  50  percent  or  more  of 
the  outstanding  voting  securities  of  an 
issuer  or  (iij  in  the  case  of  an  entity  that 
has  no  outstanding  voting  securities, 
having  the  right  to  50  percent  or  more  of 
the  profits  of  the  entity,  or  having  the 
right  in  the  event  of  dissolution  to  50 


percent  or  more  of  the  assets  of  the 
entity,  or  (iii)  having  the  contractual 
power  presently  to  designate  50  percent 
or  more  of  the  directors  of  a  corporation, 
or  in  the  case  of  unincorporated  entities, 
of  individuals  exercising  similar 
functions. 

Docket  No.  C-S2ie 

1.7.  "Merchant  air  separation  gases 
producer"  means  any  person  that  is 
engaged  in  all  of  the  following:  (i) 
production,  (ii)  distribution,  and  (iii)  sale 
of  two  or  more  merchant  air  separation 
gases,  excluding  any  individual, 
partnoship.  firm,  corporation, 
association,  or  any  other  business  or 
legal  entity,  controlled  by  L'Air  Liquide. 
"Control"  shall  mean  either  (i)  holding 
50  percent  or  more  of  the  outstanding 
voting  securities  of  an  issuer  or  (ii)  in 
the  case  of  an  entity  that  has  no 
outstanding  voting  securities,  having  the 
right  to  50  percent  or  more  of  the  profits 
of  the  entity,  or  having  the  right  in  the 
event  of  dissolution  to  50  percent  or 
more  of  the  assets  of  the  entity,  or  (iii) 
having  the  contractual  power  presently 
to  designate  50  patient  or  more  of  the 
directors  of  a  corporation,  or  in  the  case 
of  unincorporated  entities,  of  individuals 
exercising  similar  functions. 

By  the  Commiasion. 
Ben)aimn  I.  Bennan. 

Acting  Secretary. 

[FR  Doc.  89-5210  Filed  3-6-89;  a-45  am] 
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DEPARTUENT  OF  THE  TREASURY 

Customa  Sarvica 

19CFnCh.l 

Harmonized  System  of  Tariff 
Ctasstflcation  Extension  of  Time  for 
Comments 

AQENCV:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTKM:  Extension  of  time  for  comments. 

SUMMUurr:  This  notice  extends  the 
period  of  time  within  which  interested 
members  of  the  public  may  submit 
comments  concerning  the 
implementation  of  the  Harmonized 
System  (HS)  of  Tariff  Classification  by 
the  United  States.  A  notice  inviting  the 
public  to  comment  on  the  adoption  of 
the  HS  was  published  in  the  Federal 
Register  on  December  21. 1988  (53  FR 
51244),  and  comments  were  to  have 
been  received  on  or  before  February  21. 
1989.  A  request  has  been  received  to 
extend  the  period  of  time  for  commenu 
for  an  additional  30  days.  In  view  of  the 


complexity  of  issues  and  subjects 
involved,  the  request  is  granted 
Hii*  extension  of  time  to  file 
comments  will  not  affect  the 
implementation  of  any  local  operational 
procedures  and  practices  which  were 
either  permitted  or  scheduled  to  become 
effective  in  the  interests  of 
accomplishing  the  transition  to  the  HS. 
DATE:  Comments  will  now  be  accepted 
if  received  on  or  before  marrh  21. 1989. 
ADOfKSS:  Comments  (preferably  in 
triplicate)  shotild  be  submitted  to  and 
may  be  inspected  at  the  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service,  Room  2119.  U.S.  Customs 
Service,  1301  Constitution  Avenue  NW_ 
Washington.  DC  20229. 

FOR  FUimiEII  INFORMATION  CONTACT 

Hubbard  L  Volenick,  International 
Nomenclature  Staff  (202-566-8530). 

Dated:  March  1. 1989. 
Harvey  B.  Fox, 

Director.  Office  of  RegulaUons  and  Rulings. 
(FR  £)oc  a&-5180  Filed  3-6-89:  a45  an.) 
■LLMO  cooc  «t»<a-m 


DEPARTMENT  OF  HEALTH  AND 
HUUAN  SERVICES 

Food  and  Drug  AdmMstralien 

21  CFR  Part  558 

New  Animal  Drugs  For  Use  tn  Animal 
Feeds;  Narasin  and  Nicarttazin; 
Correction 

ACSEMCY:  Food  and  Drug  Administration. 
ACTION:  Final  rtile;  correction. 

SUMMAfiy:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
document  which  amended  the  animal 
drug  regulations  to  reflect  approval  of  a 
new  animal  drug  application  (N.\DA) 
filed  by  Elanco  Products  Co.  (54  FR  1927: 
January  18. 1989).  The  NADA  provides 
for  the  use  of  a  combination  Type  A 
medicated  article  containing  narasin 
and  granular  nicarbazin  to  manufacture 
a  Type  C  medicated  feed  for  the 
prevention  of  coccldiosjs  m  broiler 
chickens.  However,  the  document 
iriadvertently  added  narasin  and 
nicarbazin  (graniilar)  as  separate 
chemical  entities.  This  document 
corrects  that  error. 
EFFECTIVE  DATE:  March  7.  1969. 
FOR  FURTHER  INFORMATION  CONTACT 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  fHrV-135),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rocltville.  MD  20857.  301-443-4913. 
SUPPlfMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  18.  1989  (54 
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FR  1927).  FDA  published  a  document 
which  amended  the  animal  drug 
regulationa  to  reflect  approval  of  NADA 
138-962  filed  by  Elanco  Product!  Co. 
The  NADA  provides  for  the  uae  of  a 
combination  Type  A  medicated  article 
containing  narasin  and  granular 
nicarbaxin  to  manufacture  a  Type  C 
medicated  feed  for  the  prevention  of 
coccidiosia  in  broiler  chicken*. 

The  document  amended  |  556.4 
Medicated  feed  apphcationa  (21  CFR 
556.4)  with  the  intention  of  adding  the 
combination  to  the  Category  II  table. 
However,  the  document  inadvertently 
added  narasin  and  nicarbaxin  (granular) 
as  separate  chemical  entities 
Accordingly,  the  Category  II  table  is 
being  amended  to  correctly  reflect  the 
combination. 


The  approval  la  limited  to  a  Type  A 
medicated  article  manufactured  by 
combining  narasin  with  Elanco  Products 
Co.'s  granular  form  of  nicarbaxin. 
Accordingly.  |  558.363  Narasin  (21  CFR 
556.303)  is  amended  to  explicitly  add 
this  limitation  to  paragraph  (c)(l)(tli)(B) 
which  reflects  approval  of  the 
combination. 

List  of  Subjacts  in  21  CFR  Part  558 

Animal  dnigs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
556  is  amended  as  follows: 


CATtOOflY  II 


PART  55t-NEW  AfMMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Stat.  343-351  (21 
use  seob):  21  CFR  5  10  and  5.83. 

2.  Section  558.4  is  amended  in 
paragraph  (d)  in  the  table  entitled 
"Category  U"  by  removing  the  "Narasin" 
entry  from  its  current  poaition  and 
adding  it  indented  between  the  entries 
for  "Nicarbaxin  (granular)"  and 
"Nicarbaxin  (powder)",  to  read  as 
follows: 
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(d)  •  •  • 


Ovg 


paroani  '  tyfM 


Typ*  B  majdmum  (lOOx) 


Assay  bntt*  paroart  ■ 
typaB/C 


NKartwjm  (granular) - 

Maraam       _ 

Mcarttazai  (poiKlar) .. 


90-110  5e75  8/t)(ii6%).. 
90-110  5  675B/*(li«%)-. 
96-106     S  675  9/1)  (12*%)-. 


86-115/75-125 
86-115/75-126 
85-115/80-120 


'  Patc«n(  o(  MMtad  amoun 


•  Viiuaa  ^^  rapfaaani  raneaa  lor  aNhar  Ty^w  B  or  Typa  C  madfcafad  taada.  For  ttwaa  *uo;_tt««  'Tlllir^J^S^!?^  ti  ?[!l!!l!i  tS  V«S!  VTt^^ 
wl  tia  taoond  sat  •  tor  aTypa  C  mmtcMtti  taad  Thaaa  v^uas  (rwigaa)  hava  baan  aaa^jr^  m  orxJar  lo  pro»«a  tor  tha  poaaMly  d  <**)n  o«  s  Typa  B 
madcalad  laad  wNh  lowar  aaaay  knMs  to  maM  a  Typa  C  madtealad  iaad 


|S6«.3«3    (AiiMnttodl 

3.  Section  558.363  Narvsin  is  amended 
at  the  end  of  paragraph  (c)(l)(iii)(B)  by 
adding  the  sentence  "only  granular 
nicarbaxin  as  provided  by  No.  000986  m 
I  510.e00(c)  of  this  chapter  may  be  used 
in  the  combination." 

Daieil  February  24.  1«M. 
Robart  C  Uvinsaton. 

Deputy  Dirtttor,  Off\ce  of  Sew  Aninial  Drufi 
Evaluation.  Center  for  Velpnnary  Medicine 
(FR  Doc  80-5181  Filed  3-<»-«^.  8  45  «m| 
BHJJMQ  cooc  «iaa-oi-M 


DEPARTMENT  OF  JUSTICE 
Offic*  of  TTm  Attorney  Q«n«ral 
28  CFR  Pan  60 

(Otter  No.  1327-MI 

AuttMXixatlon  Of  F«d«ral  Law 
EnforoanMnt  Offlc«r«  to  R«qu««t  Th« 
I  Of  ■  SMTCh  Warrwit 

:  U.S.  Department  of  lustice. 
Final  rule. 


Rule  41(h)  of  the  Federal 
Rules  of  Criminal  Procedure  authoriies 
the  Attorney  General  to  designate 
categories  of  federal  law  enforcement 
officers  who  may  request  issuance  of 
search  warrants.  Previous 
authorixations  were  made  by  Order  No. 
510-73  (38  FR  7244.  March  19,  1973),  as 
amended  by  Order  No.  521-73  (38  FR 
18389.  luly  10,  1973),  Order  No.  628-79 
(44  FR  21785,  April  12. 1979).  Order  No. 
844-79  (44  FR  46459.  August  a  1979), 
Order  No.  960-81  (46  FR  52380.  October 
27.  1981).  Order  No.  1028-83  (48  FR 
37377.  August  la  1983),  Order  No.  1137- 
ae  (51  FR  22282.  June  19,  1986).  Order 
No  1143-86  (51  FR  2687^  July  28  1986), 
and  Order  No.  1188-87  (52  FR  19138, 
May  21. 1987).  This  Order  amends  28 
ere  Pari  80  by  adding  special  agents  of 
the  Office  of  Investigations  of  the  Office 
of  Inspector  General.  General  Services 
Administration,  and  special  agents  of 
the  Offices  of  Inspector  General  of  the 
Department  of  Housing  and  Urban 
Development,  the  Department  of  the 
Interior  and  the  Veterans 
Administration  to  the  Hst  of  federal  law 
enforcement  officers  who  are  authoriied 
to  request  the  Issuance  of  search 
warrants  under  Rule  41,  Federal  Rules  of 
Criminal  Procedure. 


fFFECnVf  DATE  February  24, 1989. 

ron  FunTHcn  iwrowiATiow  contact: 

Roger  B.  Cubbage,  Deputy  Chief,  Martin 
C  Carlson.  Senior  Legal  Advisor,  or 
Ronald  B.  Nicholson.  Attorney,  General 
Litigation  and  Legal  Advice  S«ction, 
Criminal  Division.  Department  of 
Justice,  Washington,  DC  20530  (202-786- 
4827). 
SUfrLCMCNTARY  INTONMATKMC 

This  Order  adds  a  new  S  60.2(1)  to  28 
CFR  Part  60  to  add  special  agents  of  the 
Office  of  Investigations  of  the  Office  of 
Inspector  General,  General  Services 
Administration;  a  new  {  60.2(m)  to  add 
special  agents  of  the  Office  of  Inspector 
General,  Department  of  Housing  and 
Urban  Development;  a  new  {  e0.2(n)  to 
add  special  agents  of  the  Office  of 
Inspector  General,  Department  of  the 
Interior  and  a  new  |  80.2(o)  to  add 
special  agents  of  the  Office  of  Inspector 
General,  Veterans  Administration.  It 
adds  the  Office  of  Investigations  of  the 
Office  of  the  Inspector  General.  General 
Services  Administration,  as 
i  eo.3(a)(13);  the  Office  of  Inspector 
General.  Department  of  Housing  and 
Urban  Development  as  |  eo.3(a)(14);  the 
Office  of  Inspector  General.  Department 
of  the  Interior,  as  i  e0.3(a)(16);  and  the 


OfGoe  of  loapector  CeaeraL  Veteraos 
Admmistradon.  aa  i  fi0.3(aXia).  Because 
the  material  coatainad  herein  is  a  matter 
of  Dapaitment  of  {uatioe  practice  and 
procedure,  the  promion  of  the 
Adminiatrathra  Procedure  Act  (5  U.S.C 
553)  requiring  notice  cA  propoaed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  elective  date 
is  inapplicable. 

The  Department  of  f  uatice  has 
determined  that  tfaia  Order  ia  not  a 
major  rule  for  purpoaes  of  either 
Executive  Order  12281.  or  the 
Regulatory  Flexibility  Act  5  U5.C  aot 
et  seq. 

List  of  Subfecta  In  28  CFR  Part  80 

Search  warranta. 

By  virtue  of  the  anthority  veated  in  me 
by  Rule  41(h]  of  the  Federal  Rules  of 
Criminal  Procedure.  Part  60  of  Chapter  I 
of  Title  28,  Code  of  Federal  Regulationa. 
is  hereby  amended  as  foUowa: 

PART  B&-[A1IENDED] 

1.  The  authority  for  Part  60  continme 
to  read  aa  folknva: 

Authority:  Rule  4iniJ.  FedJLCrinLP. 

(602   lOiandail 

2.  Section  00.2  ia  amended  by  adding  a 

new  para^vph  (I),  to  read  aa  folkmra: 

•  •        •        •        • 

(1)  Any  apedal  agent  of  the  Office  of 
Investigationa  of  the  Office  of  Inapector 
General  General  Servicea 
Admfadatration. 

S.  Section  00.2  ia  amended  by  adding  a 
new  paragraph  (m),  to  read  as  foHows: 

(m)  Any  special  agent  of  the  Office  of 
Inapector  General.  Department  of 
HouaiAg  and  Urban  DevelopmenL 

4.  Section  60,2  ia  amended  by  adding  a 
new  paragraph  (n),  to  read  aa  foUowa: 

(nj  Any  apedal  agent  of  the  Office  of 
Inspector  GeiMral.  Department  of 
Interior. 

5.  Section  60,2  ia  amended  by  adding  a 
new  paragraph  [o\  to  read  as  follows: 

(o)  Any  apecial  agent  of  the  Office  of 

Inspector  General,  Veterana 
Administra  tioo. 

8  603   lAmandad] 

6.  Section  e0.3(a)  is  amended  by 
adding  a  new  para^aph  (13)  to  read  aa 
follows: 

(a)  •  •  • 

(13)  General  Services  Administration: 
Office  of  Inspector  General 

•  •        «        •        « 

7.  Section  6a3(a)  is  amended  by 
adding  a  new  paragraph  (14)  to  read  as 
follows: 


(14)  Department  of  Housing  and 
Urban  Development:  Office  of  Inspector 
General 


8.  Section  6a3(a]  is  amended  by 
adding  a  new  paragraph  (15)  to  read  aa 
follows: 

(a)  *  •  * 

(15)  Department  of  the  Interior.  Office 
of  Inspector  General 

9.  Section  60.3(a)  is  amended  by 
adding  a  new  paragraph  (16)  to  read  a,s 
follows: 

(a)  *  •  • 

(16)  Veterana  Administration:  Office 
of  Inspector  General 

Dale:  Febmary  24. 1888. 
Dick  Tbotnburgfa. 
Attorney  General 
{FR  Doc.  6»^173  Filed  3-6-68;  8:46  am) 

MLLMG  cow  441»-«V4i 


DEPARmENT  OF  THE  TREASURY 
Offic*  of  Foraign  AsMt*  Control 
31  CFR  Pari  515 

Romoval  from  LM  of  SpocWIy 
DMignatod  HMtonals  tCuba) 

agency:  Office  of  Foreign  Aaaeta 
Control  Department  of  the  Treaaury. 
ACTION:  Notice  of  removal  from  the  hat 
of  Specially  Designated  Nationala 
(Cuba). 

summary:  This  notice  provides  the 
naaie  of  a  fins  wiiicfa  has  been  removed 
firm  the  hat  of  Speoaily  Deaignated 
Nationala  mder  the  Tivaaury 
DefMitmeat's  Coban  Aaaeta  Control 
Regulationa  (31  CFR  51S>. 
u-fciwri  oatc:  March  2,  usa 


;  Copiee  of  the  liat  of  Specially 
Designated  Nationala  are  avaUable  upon 
request  at  the  following  location:  Office 
of  Foreign  Aaaete  Control.  Department 
of  the  Treaaury,  1331  G  Street  NW., 
Waahington.  DC  20220 
FOR  RIRTHER  INFORMATION  CONTACT 
Richard  J.  HoUaa,  Chief,  Enforcement 
Diviaion.  Office  of  Foreign  Aaaeta 
Control  Td:  (202J  37B-0400. 
SUPFLBI»rTARV  MPORMATION:  The 
Mexican  airline,  Aerooorumel.  of 
Cozumel,  Quintana  Roo,  Mexico,  was 
listed  in  the  Federal  Register  aa  a 
Specially  Deaignated  National  (Cuba)  on 
December  10. 1086  (51  FTl  444S9). 
purauant  to  die  Cuban  Aaaeta  Control 
Regulations  (31  CFR  515).  It  has  been 
determined  that  Aerocozumei  ia  no 
longer  a  Specially  Deaignated  National 
of  Cuba:  and.  therefore,  it  is  removed 


from  the  liat  of  Spedally  Designated 
Nationals. 

Specially  Daaignated  Natiooab  of  Cuba. 
Removal 

The  hst  of  Specially  DeaigMted 
Nationals.  December  10  1986  (51  FR 
44459).  as  amended  on  November  3. 19B8 
(53  FR  44397)  and  on  January  24. 1989  (54 
FR  3446).  is  amended  by  remoiing  the 
name: 

Aero  Cozumel  Cozumel  Mewco 
(address  unknown). 

Dated:  February  2a  1989 
R.  Richard  Newcxxnb. 

Director.  Office  of  Foreign  Assets  ControL 

Approved:  March  2. 1986 
Salvatora  IL  Martocka. 

Assistant  Secretary  (Enforcement). 

Filed:  March  3, 1989 
Publication  date:  March  7.  1988 
(FR  Doc.  89-5432  Filed  5-5-8B;  4:58  pinj 


DEPARTMENT  OF  COMHEACE 
Patent  and  Tradamark  Offlca 
37  CFR  Parti 

(Docket  No.  81024-W18] 

Ravision  of  Patant  mkI  Tradamark 
Feas;  Correction 

agency:  Patent  and  Trademark  Office. 

Commerce. 

action:  Final  rule;  correction. 


:  This  document  oorrects  a 
final  rule  on  the  revision  of  patent  fee* 
that  appears  at  pages  6893-6910  m  the 
Federal  Register  of  Wednesday. 
February  15. 1980  (54  FR  6893)  This 
action  is  necesaary  to  correct 
typographical  errors. 

Another  document  with  additional 
corrections  appeared  in  the  Federal 
Register  of  Friday.  February  24, 1989  at 
page  8053. 

EPFECTTVE  DAT^  April  17.  1989 

FOR  FURTHER  MIFORMATION  CONTACT: 

Frances  Michalkewicz  by  telephone  at 
(703)  557-1610  or  by  mail  marked  to  her 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231. 

TTie  following  corrections  are  made  to 
FR  Doc.  89-3488  appearing  on  6893-6910 
in  the  issue  of  Februar>'  15, 1989. 

S  1.17    (Corracaadj 

1  On  page  89tn,  in  the  first  column,  in 
S  1.17(g).  in  the  third  line,  "Interferences 
in  appeal"  should  read  "Interferenoes  in 
an  appeal" 


Fwknl  Raflstar  /  Vol.  54.  No.  43  /  Tuesday.  March  7.  1988  /  Rule*  and  Regnlatioiu 


Fedgral  Regbter  /  Vol.  54.  No.  43  /  Tuesday.  March  7.  1988  /  Rules  and  Regulationg 


9433 


2.  On  pa^  0BO1.  In  the  tecond  column. 
In  I  1  17(h).  In  the  lub-sectton  luting 

II  5.12.  5.13.  A  5.14.  in  the  tecond  line. 
"handling  of  foreign  filing"  ihould  read 
"handling  of  a  foreign  Tiling. " 

3.  On  page  6901.  in  the  (econd  column, 
in  I  1  17(1)(1),  in  the  flr«l  line,  "revival  of 
an  abandoned  application"  should  read 
"revival  of  an  unavoidably  abandoned 
application" 

4.  On  page  6901.  in  the  second  column, 
in  I  1  17(m).  "By  a  imall  entity 

(I  1.19<fl) '  should  read  "By  a  small 
entity  (I  1.9(r))." 

I  1.19     [CoTfcfdl 

5.  On  pages  6901.  in  the  third  column, 
in  I  1  19(a)(1),  In  the  fifth  Une.  "plant  or 
color"  should  read  "plant  patent  or 
color  " 

1 1 J1    (CorT«clad| 

6.  On  page  6902.  in  the  third  column, 
in  I  1  21(e|,  In  the  fifth  and  sixth  lines, 
"in  an  national  patent"  should  rertd   'in 
a  national  patent." 

f  1.5S    (Cocrsctadl 

7  On  page  6903.  in  the  first  column.  In 
i  1  55(a).  in  the  twelfth  line,  "in  the 
preceding  sentence"  should  read  "in  the 
preceding  sentence  " 

11.171      (COTTVClWll 

8.  On  page  6903.  in  the  first  column,  in 
the  twelfth  line,  "set  further  in"  should 
rend  "set  forth  in." 

11.177    (CorT«ct*d| 

9  (^n  page  8903.  in  the  second  column. 

III  the  eleventh  and  twelfth  lines,   'such 
part  of  parts"  should  read  "such  pwrt  or 

pHTtS    ■ 

I  1J13    lCorrw:1*d| 

10  On  page  6H03,  in  the  second 

column,  m  {  l,.nJ(dl.  in  the  tenth  and 
eleventh  hnes.  set  further  in  '  should 
rt'ad  "set  forth  in." 

I  1  44S    ICorrvctwll 

11  On  pc.x>"  tWOO.  m  the  third  column, 
the  set  tion  ht-ading.   "international 
application  filing  and  processing  fees  ' 
should  read   'International  application 
filinn.  proc:e»sinn  and  sean :h  ffPS   ' 

IJ  On  page  6903.  m  the  third  column. 
in  I  1  +45(8).  in  the  first  and  second 
lines,  "fees  and  charges  are  established  " 
should  read  "fees  and  charges  for 
international  applications  are 
established  ■ 

13  On  page  6903.  in  the  third  column. 
paragraph  (a)(2)  (111)  is  correctly 
designated  as  (a)(3)  and  the  words  In  the 
second  line  "required  per  additional" 
should  read  "required,  per  additional  " 


Dale  February  24. 1009. 
Bradforrf  K.  Hulkw. 

Astittant  Commiuioner  for  Finance  and 
Planning. 

IFR  Doc  8»-<lS7  Filed  S-A-89:  8:45  am) 


ENVIROfMCNTAL  PfK}TECTK>M 
AGENCY 

40  CFR  Pw\  52 

|Ff«.-3»tt-«| 

Approval  and  Promulgation  of 


aqoncy:  U.S.  Environmental  Protection 
Agency  (USEPA). 
action:  Rnal  rulemaking. 


USEPA  ii  approving  a 
revision  to  the  Michigan  SIP  that 
amends  a  portion  of  the  State's 
definition  for  Rule  336.1 12Z  as  it  relates 
to  volatile  organic  compounds  (VOC) 
emissions.  The  amendment  exempts 
methyl  chloroform  emissions  with 
respect  to  surface  coating  operations 
from  the  State's  control  technology 
requirements  on  the  limitation  of  VOC 
emissions,  if  certain  condltiona  are  met. 
This  revision  is  being  approved  because 
methyl  chloroform  has  been  identified 
by  USEPA  as  an  exempt  compound. 

DATIS:  This  action  is  effective  May  6, 
1988.  unless  notice  is  received  by  Apnl 
6,  1989  that  someone  wishes  to  submit 
comments. 

ADDHtfir  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review  (It  is  recommended  that  you 
telephone  Ms.  Tom  Lesser,  at  (312)  886- 
6037.  before  visiting  the  Region  V  office.) 
US.  Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  (5AR-28). 
230  South  Dearborn  Street.  Chicago. 
Illinois  60604. 
Michigan  Department  of  Natural 
Resources.  Air  Quality  Division. 
Stevens  T  Mason  Buildins.  5.10  West 
Allegan.  Lansing.  Michigan  48909 
U  S  Fjivlronmental  Protection  Agency. 
Public  Information  Reference  Unit.  401 
M  Street  SW..  Washington.  DC  20480 
Comments  on  these  proposed  rules 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible  ) 

Cary  Culezian.  Chief.  Regulatory 

Analysis  Section.  US.  Environmental 
Protection  Agency,  Air  and  Radiation 
Branch  (5AR-28).  230  South  Dearborn 
Street.  Chicago.  Illinois  60604. 

POM  FUNTNaN  mmOmtATtOtt  COMTACr 

Ms.  Tom  Leaser.  Michigan  Regulatory 

Specialist.  (312)  886-6037. 


rANv  mntmAimit.  On  May 
25, 196a  the  State  of  Michigan  submitted 
an  SIP  revision  in  the  form  of  an 
addendum  to  the  State's  Rule  336.1122, 
effective  at  the  State  level  on  May  20. 
1988.  The  amendment  will  allow  coating 
companies  to  exclude  methyl  chloroform 
from  the  VOC  emission  calculation 
when  compliance  with  applicable  limits 
is  otherwise  technically  or  economically 
reasonable.  This  exemption  would  apply 
to  only  the  surface  coating  operations 
that  are  Bubject  to  Part  0  (Emission 
Limitations  and  Prohibitions — Existing 
Sources  of  VOC  Emissions)  or  Part  7 
(Emission  Limitations  and 
Prohibitions — New  Sources  of  VOC 
Emissions)  of  the  State's  regulations. 
However,  Rule  336.1122  requires 
implementation  of  all  reasonable 
measures  to  reduce  the  emission  of  all 
organic  solvents  including  commercial 
grade  methyl  chloroform,  from  the 
surface  coating  or  coating  line  to  the 
lowest  reasonable  level.  An  allowable 
annual  ambient  air  concentration  of 
0.00O41  parts  per  million  for  1.2-butylene 
oxide  has  been  added  to  Rule  336.1122. 
In  addition,  the  amended  rule  also 
specifies  that  a  permit  evaluation  is 
required  before  methyl  chloroform 
emissions  from  a  coating  operation 
would  be  exempt. 

USEPA  is  today  approving  the  State  of 
Michigan's  addendum  to  Rule  336.1122 
as  a  revision  to  the  SIP.  USEPA  is 
approving  this  revision  because  methyl 
chloroform  has  been  identified  as  an 
exempt  compound,  because  it  has  been 
determined  to  be  negligibly 
photochemically  reactive  (June  4. 1979. 
44  re  32042  and  May  16,  1980,  45  FR 
32424). 

USEPA  believes  today's  action  to  be 
noncontroversial  and  routine.  Therefore 
it  is  being  approved  without  prior 
proposal.  This  action  will  become 
effective  May  8.  1989.  However,  if  we 
receive  notice  by  April  8.  1989,  that 
someone  wishes  to  submit  comments, 
then  USEPA  will  publish:  (1)  A  notice 
that  withdraws  the  action,  and  (2)  a 
notice  that  begins  a  new  rulemaking  by 
proposing  the  action  and  establishing  a 
comment  period. 

The  Office  of  Management  and  Budget 
hds  exempted  this  rule  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  approval  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  8. 1989.  This  action  may 


not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subiects  in  40  CFR  Pari  52 

Air  pollution  control,  Ozone. 
Intergovernmental  relations. 

Note. — Incorporation  by  reference  of  the 
Stale  Implementation  Plan  for  the  State  of 
Michigan  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982 

Date:  February  28, 1968. 
William  K.  Railly. 
Administrator. 

Title  40  of  the  Code  of  Federal 
Regidations,  Chapter  I.  Part  52.  is 
amended  as  follows: 

PART  S2-{AMENDED] 
Subpart  X — Michigan 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642 

2.  Section  52.1170  is  amended  by 
adding  paragraph  (c)(86)  to  read  as 
follows: 

fiS2.l170    Mwitmcation  of  plan. 

(c)  •   •   • 

(86)  On  May  25. 1988,  the  State  of 
Michigan  submitted  an  SIP  revision  in 
the  form  of  an  addendum  to  the  State's 
Rule  336.1122,  effective  at  the  State  level 
on  May  20. 1988.  The  amendment  will 
allow  coating  companies  to  exclude 
methyl  chloroform  from  the  VOC 
emission  calculation  when  it  is  not 
technically  or  economically  reasonable. 
This  exemption  applies  only  to  the 
surface  coating  operations  that  are 
subject  to  Part  6  (Emission  Limitations 
and  Prohibitions — Existing  Sources  of 
VOC  Emissions)  or  Part  7  (Emission 
Limitations  and  Prohibitions — New 
Sources  of  VOC  Emissions)  of  the 
State's  regulations. 

(i)  Incorporation  by  reference. 

(A)  R336.1122.  Methyl  Chloroform; 
effective  at  the  State  level  on  May  20. 
1988. 

[ffi  Doc  8»-508G  Filed  3-6-89:  6:45  amj 
aauNG  cooc  smo-so-m 


40  CFR  Part  52 

|FRL-3532-7;NC-0321 

Approval  and  Promulgation  of 
Impiementation  Plana;  North  Carolina 
Stack  Height  Review 

AGENCY:  Environmental  I*rotection 

Agency 

ACTION:  Final  rule. 


summary:  EPA  today  approves  a 
declaration  by  North  Carolina  that 
recent  revisions  to  EPA's  stack  height 
regulations  do  not  necessitate  source- 
specific  revisions  to  the  State 
Implementation  Plan  (SIP)  in  this  State. 
The  State  was  required  to  review  its  SIP 
for  consistency  within  nine  months  of 
final  promulgation  of  the  stack  height 
regulations.  The  intended  effect  of  this 
action  is  to  formally  docimient  that 
North  Carolina  has  satisfied  its 
obligations  under  section  406  of  the 
Clean  Air  Act  Amendments  of  1977  to 
review  its  SIP  with  respect  to  EPA's 
revised  stack  height  regulations.  No 
emission  limitations  were  affected  by 
stack  height  credit  above  GEP  or  any 
other  dispersion  technique. 
DATES:  This  action  will  be  effective  on 
May  8, 1989  unless  notice  is  received  by 
April  6, 1989  that  someone  wishes  to 
submit  adverse  or  critical  comments. 
ADDRESSES:  Copies  of  the  materials 
submitted  by  North  Carolina  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Air  Programs  Branch,  Region  FV, 

Environmental  Protection  Agency.  345 

Courtland  Street  NE.,  Atlanta.  Georgia 

30365. 
Public  Information  Reference  Unit, 

Library  Systems  Branch, 

Envirorunental  Protection  Agency,  401 

M  Sbtset  SW.,  Washington,  DC  20460. 
North  Carolina  Department  of  Natural 

Resoui*ce8  and  Community 

Development,  Air  Quality  Section, 

Division  of  Environmental 

Management,  Raleigh.  North  Carolina 

27611. 
FOR  FURTHER  INFORMATION  CONTACT. 
Beverly  T.  Hudson,  EPA  Region  IV  Air 
Programs  Branch,  at  the  above  listed 
address,  telephone  (404)  347-2864  or  FTS 
257-2864. 

SUPPLEMENTARY  INFORMATION:  On 
February-  8. 1982  (47  FT^  5864),  EPA 
promulgated  final  regulations  limiting 
stack  height  credit  and  other  dispersion 
techniques  as  required  by  section  123  of 
the  Qean  Air  Act  (the  Act).  These 
regulations  were  challenged  in  the  US 
Court  of  Appeals  for  the  DC  Circuit  by 
the  Sierra  Club  Legal  Defense  Fund.  Inc.. 
the  Natural  Resources  Defense  Council. 
Inc..  and  the  Commonwealth  of 
Pennsylvania  in  Sierra  Club  v.  EPA,  719 
F.2d  436.  On  October  11. 1983,  the  court 
issued  its  decision  ordering  EPA  to 
reconsider  portions  of  the  stack  height 
regulations,  reversing  certain  portions 
and  upholding  other  portions. 

On  February  28, 1984,  the  electric 
power  industry  filed  a  petition  for  a  writ 
of  certiorari  with  the  U.S.  Supreme 
Court.  On  July  2, 1984,  the  Supreme 
Court  denied  the  petition  (104  s.  CT. 


3571).  and  on  July  la  1964.  the  Court  of 
Appeals  formally  issued  a  mandate 
implementing  its  decision  and  requiring 
EPA  to  promulgate  revisions  to  the  stack 
height  regulations  within  six  months 
The  promulgation  deadline  was 
ultimately  extended  to  )une  27. 1985 

Revisions  to  the  stack  height 
regulations  were  proposed  on  November 
9, 1984  (49  FR  44878),  and  finalized  on 
July  8, 1985  (50  FR  27892).  The  revisions 
redefine  a  number  of  specific  terms, 
including  "excessive  concentration." 
'dispersion  techniques,"  "nearby, "  and 
other  important  concepts,  and  modify 
some  of  the  bases  for  determining  good 
engineering  practice  (GEP)  stack  height. 

Pursuant  to  section  406(d)(2)  of  Pub  L 
95-95,  all  states  were  required  to  (1) 
review  and  revise,  as  necessary,  their 
state  implementation  plans  (SIPs)  to 
include  provisions  that  liimt  stack  height 
credit  and  dispersion  techniques  m 
accordance  with  the  revised  regulations 
and  (2)  review  all  existing  emission 
limitations  to  determine  whether  any  of 
these  limitations  have  been  affected  by 
stack  height  credit  above  GEP  or  any 
other  dispersion  techniques.  For  any 
limitations  so  affected,  states  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SEP  revisions 
and  revised  emission  limits  were  to  be 
submitted  to  BPA  within  9  months  of 
promulgation,  as  required  by  statute. 

Subsequentiy,  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  states  were  to  prepare 
inventories  of  stacks  greater  than  65  m 
in  height  and  sources  with  emissions  of 
sulfur  dioxide  (SOj)  in  excess  of  5.000 
tons  per  year.  These  limits  correspond 
to  the  de  minimis  GEP  stack  height  and 
the  de  minimis  SOt  emission  exemption 
from  prohibited  dispersion  techniques. 
The  sources  were  screened  for  further 
review  on  the  basis  of  the 
grandfathering  clause  (m  existence 
before  December  31, 1970).  their  stack 
height  being  less  than  de  minimis  stack 
height  (65  m)  and/or  the  actual  height 
being  less  than  the  calculated  Good 
Engineering  Practice  (GEP)  stack  height 
The  remaining  sources  were  then 
subjected  to  detailed  review  for 
conformance  with  the  revised 
regulations.  State  submissions  were  to 
contain  an  evaluation  of  each  stack  and 
source  in  the  inventory.  All  potentially 
affected  sources  having  stacks  greater 
than  65  meters  and  total  SOj  allowable 
emissions  greater  than  5.000  tons  per 
year  were  inventoried  and  siunmanzed 
in  the  Technical  Support  Document, 
with  documentation  to  support  the 
analysis  for  each  stack.  North  Carolina 
has  indicated  that  the  dociimentation  is 
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avallabl«  for  review  at  th«  Slate  Office 
(lislnd  at>ov«)  A  suminanr  of  t^«  Slata'a 
rindln)!*  la  provided  beiow 

North  Carotin«  Inventoried  103  atacka. 
Only  nvfl  atacka  axceeded  Ihe4r  formula 
fur  (>4Mxi  Bii|(lnfl«rtn«  Practice  (GKP) 
stHtJi  height  Theae  five  aourcea  were 
fvakijitttd  to  determine  1/  the  ambient 
ulnntLarda  are  protected  when  only  the 
l.KJ'  ilark  height  la  uaed  The  modeling 
technii)ue«  used  in  (he  drmonatratton 
•iipf)ortmg  thia  revtaion  are.  for  the  moat 
pnrt  haa<Mi  on  modeling  guidance  In 
pltto!  d(  ihe  tuTiR  that  the  anHlyaia  wat 
p«Tfonned.  i  e  .  the  KPA    t.uidelmp  on 
Air  Quality  Models  '  (1»7B|  Sin(  e  that 
time,  revlaiona  to  mixleling  guidem :e 
have  be*n  promuJgaled  by  Ki'A  |5J  hH 
tM2.  iMMuMry  S,  IWH)   Be<-Jiuae  the 
mo<i«ln''.g  analyaia  was  undt^rway  prior 
to  publication  u/  the  revUHnl  guidanir. 
U'A  a(ir.«pla  the  unalyais.  The  ni(M{<^ling 
for  ihfits  aounea  shuwa  th^l  th** 
amtiit-nl  air  quality  ttAfularda  for 
p<irtu  uLaln  und  sulfur  dluxide  itrt-  nut 
axi.t^t^dud  iwhen  only  L.h.P  staiJk  h«>ighl  is 
(u)n«iii«rvd 

No  stAi  ka  reoMvad  rTvdit  for 
prohibited  di«p«rsion  tfchntqiM's   Five  of 
th«  nungraadfalhered  stauks  th^it  are 
Ifsa  than  tV6  meters  high  hiive  alioMiiable 
enuKSiDiia  of  sulfur  dioxide  grrati-.r  Lhan 
5.0UI)  lona  per  year  or  merged  or 
roinbmad  flows.  Thtrse  mergud  tind 
combined  flowa  are  not  considered  to  be 
a  diaperaion  technique  under  the  stack 
height  rwgulatjon.  Thervfore.  no  further 
aridl)  sia  ia  needed 

KPA  la  not  acting  on  two  sounea 
[identlfled  in  table  form  or  by  an 
asterisk)  because  they  currently  receive 
credit  under  one  of  the  proviaiona 
remanded  to  the  EPA  in  \RDC  v 
Tbomaa.  838  F  2d  1224  (DC  Cir  1868). 
North  r:jirolina  and  KPA  will  review 
these  sourr^a  for  compliance  with  any 
revised  requirements  when  EPA 
(.ompletea  ruJenvaking  to  respond  to  the 
,VH/X:r«mrtnd 

EPA  Review 

KPA  has  rrviewed  North  Carrilinas 
submittal  and  rtmrum  with  the 
iMjm  Kwlnn  that  no  revialons  to  North 
Canilina  s  rxistmg  source  ernisaion 
limiLitioiia  are  n»*cess«ry  as  a  rrault  of 
KPA  s  revised  stack  height  regulations 
North  Carolina  has  therefore  met  Its 
obligations  under  section  408  of  Pub  L 
WMW5  for  existing  source  emission 
limitations 

Todays  actum  does  not  certify  thrtt 
North  Carolina  hai  complied  with 
obligationa  under  section  4f)e  Pub  L  «V- 
96,  for  new  aotirres.  as  required  in  40 
CVU  51  lft4  and  51  118  Those  KeiierHl 
provisions  contain  the  stark  height 
requirements  for  all  sources  thai  wore  m 
ttrv  (onsfrutted.  rwconstrurted  or 


modified  suhaequeBt  to  December  31. 
1970.  EPA  la  acting  on  North  Carolina 
submittals  to  corapfy  with  theae 
requirements  in  a  separate  Padaral 
Ragiatar  notice 

The  technical  support  submitted  by 
the  State  Is  availabla  for  public 
inspection  at  the  EPA  Regional  Office 
listed  in  the  ADDRESSFB  section  of  this 
notu  e  By  publishing  this  approval  of 
the  submittal  and  soliciting  public 
I  omment,  EPA  u  ensuring  the 
opportunity  for  public  participation  in 
thin  process. 

Final  .^ctkw 

WA  approves  the  declaration  by 
■North  Canilina  that  recent  revisions  to 
KPA  s  tla(.k  height  regulations  do  not 
ne<  essilate  SIP  revisions  for  aperifir 
nourcHs  m  this  State  This  action  is 
takt-n  Without  pnor  propoaal  because 
thf  i»<iues  are  straightforward  and  no 
ddver»«!  i.omment  is  anticipated.  The 
public  should  be  tidvia<>d  that  this  action 
will  h>»-  fffr*!  tive  00  days  from  the  date  of 
this  Fadarai  RagMw  notice,  (iowever.  if 
ntilu.e  IS  rectiived  within  30  days  that 
sonieoni^  wishes  to  submit  advarae  or 
I  ntii.fll  ixjmments.  this  action  will  be 
withdrawn  and  two  subaaqnent  notices 
will  be  published  before  the  effective 
date  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  annouociiig  a  proposal  of 
thp  a<  tion  and  estab)t«hing  a  c<"»mmenl 
period 

Untia  section  307(bKll  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filad  m  tiM  Doited  States 
Court  of  Appeals  for  the  approf>nata 
cirt:uil  by  May  8. 1960.  Thu  actioa  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
30?(b)(2l.) 

Under  5  U.S.C  e06<b).  1  certify  that 
this  SIP  action  will  not  have  a 
significant  ecooomic  impact  on  s 
subatantial  number  of  small  entities. 
(See  48  FR  8708). 

The  Offke  of  Manaoi-aient  and  Budffet 
has  exempted  this  rule  fn>m  the 
requirements  of  se<:tion  3  of  Kvet.utne 
Order  122»1 

Ual  of  Sub^MCta  In  40  CFR  Part  52 

Air  Pollution  Control. 
Intergovernmental  relations.  Partinilate 
matter  Sulfur  oxides 

DhIpiI  FVbruiiry  28,  198B. 
WilUaa  K.  Kmilh- 
Aiinuuintmtor 

I'dii  52  of  Chapter  I.  Title  40.  C»>de  of 
Ffiicral  Rt«g\jlafions.  is  amended  as 
follows 


PAirr  S2— (AMCMDCDl 

Subpert  II— Nortti  Ceroina 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Autbority:  42  U  S.C.  7401-7B42. 

2.  Section  52.1781  is  amended  by 
designatuig  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraph 

(h)  to  rf  ad  as  follows: 


152.1781    Control 


(b)  In  letters  dated  February  4, 19«7. 
and  |une  15.  1987.  the  North  CaroLna 
Department  of  Natural  Resources  and 
(^lommunity  Development  certified  that 
no  pmission  limits  m  the  Slate's  plan  are 
based  on  dispersion  techniques  not 
permitted  by  Fi'A's  stack  height  niles 

|H<IVk    aw^  50S)0Fileti  .Vft~8B,  H45«m| 
aajjMQ  coof  ssas  m  m 


40  CFR  Pan  S2 

I  Ragton  II  OoolM*  »So.  Cac  FNL-483»-«) 

Approval  and  Promulgatton  of 
hnptofTMntetton  Plensj  Revieton  to  vm 
State  of  New  Yorti  Nnpleinentaflon 


r.  Fjivironmental  Protertion 
Agency 
ACnOM:  Final  rule. 


:  This  notice  announces  Unal 
action  by  the  Environmental  Protection 
Agency  (EPA)  on  parts  of  s  New  York 
request  to  revise  its  Stale 
Implementation  Plan  (SIP)  for  oione. 
EPA  is  approving  modifications  made  by 
New  York  to  one  of  its  volatile  organic 
compound  (VOC)  air  pollution  control 
regulations.  Part  7BO,  General 
Provisions.  EPA  is  also  approving  Part 
229.  Petroleum  Liquid  Storage  Facilities, 
and  Part  23a  Gasoline  Dispensing  Sites 
and  Transport  Vehicles,  with  the 
exception  of  their  variance  provisions. 
In  addition.  E3>A  has  UksA  that  the 
Slate  fulfilled  two  control  strategy 
implementation  commitmenta  that  il 
made  in  its  SIP 

EPA  IS  deferring  action  on  two  other 
VOC  control  regulations.  Part  228, 
Surface  Coating  Processes,  and  Part  234. 
Graphic  Arts,  because  the  State  has 
laformed  us  that  it  is  now  revising  those 
regulations. 

F.PA  is  accepting  the  State's 
certification  that  a  regulation  is  not 
needed  for  controls  on  the  manufacture 
of  high  density  polyethylene, 
poly-propylene.  and  polystyrene  resins,  a 


Control  Techniques  Guideline  source 
category. 

KFFicnvi  DATE  This  action  is  effective 
on  Apnl  8,  1989. 

ADDRESSES:  Copies  of  the  SIP  revision 

are  available  at  the  following  addresses 

for  inspection  duiing  normal  business 

hours: 

Environmental  Protection  Agency, 

Region  II  Office.  Air  Programi  Branch. 

Room  1005,  28  Federal  Plaza.  New 

York.  New  York  1027a 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit  401 

M  Street  SW..  Washington.  DC  20460. 
New  York  State  Department  of 

Environmental  Conservation.  Division 

of  Air  Resources,  50  Wolf  Road. 

Albany.  New  York  12233. 
Foe  FURTHcn  mnmmicnom  cofrrAcr: 
William  S.  Baker,  Chiet  Air  Programs 
Branch,  Environmental  Protection 
Agency.  Room  1005,  28  Federal  Plaza, 
New  York,  New  York  10278,  (212)  284- 
2517. 

•UmaMEMTARY  eiFOmiATION: 

Background 

For  areas  designated  under  section 
107(d)  of  the  Clean  Air  Act  as  not 
attaining  the  national  ambient  air 
quality  standard  for  ozone,  the 
Environmental  Protection  Agency  (EPA) 
requires  that  State  Implementation  Plans 
(SIPs)  contain  regulations  providing  for 
the  application  of  reasonably  available 
control  technology  (RACT)  to  specific 
sources  of  volatile  organic  compoimd 
(VOC)  emissions  (44  PR  20372,  April  4. 
1979).  Such  sources  ate  those  which  fall 
into  categoiies  for  which  EPA  has 
published  a  Control  Techniques 
Guideline  (CTG)  document  Today's 
action  concerns  regulations  that  were 
adopted  by  New  York  State  to  control 
VOCs  from  two  CTG  categories  and  a 
finding  by  the  State  concerning  the  need 
for  the  regulation  in  New  York  of  a  third 
CTG  category.  It  also  deals  with  two  of 
the  commitments  made  by  New  York  in 
its  1982  ozone  and  carbon  monoxide  SIP 
to  adopt  other  control  measures, 
specifically,  a  "Reevaluation  of  RACT' 
and  "Controls  at  Major  Facilities."  The 
reader  is  referred  to  EPA's  June  13. 1966 
notice  of  proposed  rulemaking  (51  PR 
21577)  for  a  detailed  description  of  the 
regulations  and  the  two  control 
measures  which  are  the  subject  of 
today's  notice. 

State  Submittal 

On  March  15, 1985  the  State  of  New 
York  sent  to  the  EPA  a  request  to  revise 
its  SIP.  The  New  York  submittal 
consisted  of  revisions  that  were  adopted 
by  the  State  to  regulations  already 
contained  in  the  New  York  SIP.  These 


revisions  to  Title  8  of  the  New  York 
Code  of  Rules  and  Regulations  (6 
NYCRR)  affect  the  following  Parts  of  the 
Code: 

•  Part  200 — "General  Provisions," 
effective  April  11, 1985 

•  Part  228— "Surface  Coating 
Processes,"  effective  April  11. 1985, 

•  Part  229  (old) — "Peti^leum  Liquids 
Storage  and  Transfer,"  effective  June  21, 
1980  and  repealed. 

•  Part  229  (new) — "Petitileum  Liquid 
Storage  Facilities,"  effective  April  11, 
1985, 

•  Part  230  (new)— "Gasoline 
Dispensing  Sites  and  Transport 
Vehicles,"  effective  April  11, 1985.  and 

•  Part  234— "Graphic  Arts,"  effective 
April  11, 1985. 

nus  action  also  involves  State 
certifications,  dated  November  2. 1984 
and  April  3, 1987,  that  there  are  no 
sources  in  New  York  which  manufacture 
high-density  polyethylene, 
polypropylene,  and  polystyrene  resins, 
and  a  IDecember  31, 1964  State  submittal 
of  Air  Guide  2a  "Variances  from  RACT 
Regulations  for  VOC  Emitting  Sources." 

Public  Comment 

No  comments  were  received  by  EPA 
during  the  comment  period  established 
by  its  June  13, 1966  pn^rasaL 

Findings 

EPA's  findings  concerning  the 
revisions  to  New  York's  SIP  are  divided 
as  follows  into  two  main  groups,  full 
approval  actions  and  partial  approval 
actions.  Hie  partial  approval  actions  are 
further  subdivided  as  to  the  nature  of 
the  partial  approval. 
/.  Full  Approval  Actions 
—Part  200— "General  Provisions," 
— Certification  regarding 
manufacturer  of  high-density 
polyethylene,  polypropylene,  and 
polystyrene  resins, 
—  "Reevaluation  of  RACT'  SIP 

commitment  and 
— "Contix)l8  at  Major  Facilities"  SIP 
commitment 
//.  Partial  Approval  Actions 

A.  Provisions  requiring  deferred 
action: 

—Part  228— "Surface  Coating 

Processes"  and 

—Part  234— "Graphic  Arts." 

B.  Provisions  requiring  submittal  of 
source-specific  SIP  submittals: 
—Variances— 88  229.10  and  230.7. 
— A  correction  is  also  being  made  to 
the  portion  of  the  CFR  covering 

8  8  228.3(d)  and  234.3(c). 
C  Provisions  receiving  approval  (the 
remaining  provisions  of): 
— Part  229 — "Petroleum  Liquid 
Storage  Facilities"  and 
— Part  230 — "Gasoline  Dispensing 


Sites  and  Transport  Vehicles." 

/  Full  Approval  Actions 

•  Part  200— "General  Provisions" 
Part  200  effective  April  11. 1965.  as 
submitted  by  the  State  is  being  fully 
approved  by  today's  action  because  it  is 
consistent  with  EPA  policy  and 
guidance. 

•  Manufacture  of  High-Density 
Polyethylene,  Polypropylene,  and 
Polystyrene  Resins 

In  a  letter  dated  November  2. 1984. 
New  York  certified  to  EPA  that  there  are 
no  manufacturers  of  high-density 
polyethylene,  polypropylene  or 
polystyrene  resins  in  the  State. 
However,  later  investigation  revealed 
sources  that  appeared  to  be  covered  by 
the  CTG  dociunent  for  such 
manufacturers,  and  which  would  have 
required  control.  In  a  letter  dated  April 
3, 1987,  the  State  verified  that  the 
sources  in  question  were  not  subject  to 
this  CTG  and  therefore  that  its  original 
certification  was  correct  EPA  is 
accepting  New  York's  certification. 
ConsequenUy,  the  State  does  not  need 
to  adopt  a  regulation  for  sudi  sources 
since  none  exist  in  the  nonattainment 
area. 

•  Reevaluation  of  RACT 

"Reevaluation  of  RACT*  is  intended 
to  make  more  restrictive  tlie  criteria 
under  which  a  source  emitting  VOCs 
may  apply  for  and  be  granted  a  variance 
from  State  requirements  to  apply  RACT 
to  its  operations.  The  State  committed  to 
this  measure  in  its  SIP  and.  by 
submitting  Air  Guide  20  which  identifies 
the  criteria  that  must  be  used  has  met  its 
commitment 

•  Controls  at  Major  Facilities 

"Controls  at  Major  Facilities"  is 
intended  to  limit  the  tjrpes  of  sources 
which  can  be  included  in  a  "fadlity- 
wide  emission  reduction  plan"  or 
bubble.  TTie  State  committed  to  this 
measure  in  its  SIP.  Hirough  revision  to 
its  Parts  228  and  234  New  York  now 
limits  "facility-wide  emission  reduction 
plans"  in  the  New  Yoiic  City 
metropolitan  area  to  only  those  sources 
regulated  by  either  Part  228  or  Part  234. 

//  Partial  Approval  Actions 

A.  Provisions  Requiring  Deferred  Action 

EPA  is  deferring  action  on  Parts  228 
and  234  because  both  regulations  are 
currently  being  revised.  Tlie  State  has 
informed  EPA  that  the  revised 
regulations  are  due  to  be  adopted  dunng 
1988.  making  the  current  version 
outdated.  Besides  including  new 
emission  limitations  these  revised 
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r«guiabona  will  inditda  chanfM  wkich 
will  clarify  and  •limm«t«  provisions 
wh«r«  EPA  has  concerns  with  the 
cuiTvnt  version.  A  SIP  rwiaioo 
conuinlog  tlMM  revised  regulations  is 
expwrtMl  soon  aAar  the  Stale  adopU 
them  Therefore,  EPA  is  deferring  action 
on  Parts  Z2S  and  234  becanee  they  will 
soon  be  outdated.  A  saparate.  new 
rulemalimg  action  on  the  rtrvts«d 
rtfgulatjons  will  be  initiated  by  EPA 
upon  their  stibmlttal. 

B.  Provulons  Raquirina  Submittal  of 
Sourr»^ Specific  SIP  Submtttals 

Parts  228,  228,  230  and  234  include 
provisiona  that  authorize  the  State  to 
p«rmit    a  laeeer  degree  of  control"  than 
n«ceaa«ry  to  achieva  the  axpliat 
BDilsaion  hmltatiooa  in  the  SIP  These 
provisions,  at  ||  2»J(d).  22S.ia  230.7 
and  Z34.34cl.  would  p«nnit  the  State  to 
reviaa  explicit  emission  lia&itations  to 
allow  ipeetar  eraiasiona  than  those 
alluwwj  by  the  applicable  SIP  Such 
variances  from  SIP  enuaaion  kunltations 
must  be  spproved  by  EPA  as  SIP 
revisioQS  under  Section  110(a)(3|  of  the 
Gean  Air  Act 

While  EPA  ta  deferring  action  on  Parts 
Z28  and  234,  the  earlier  venions  of  th«s«> 
r«iiiil«tions  also  contained  thes« 
variance  provialoos.  At  the  time  of  ihe\.r 
approval  (See  49  FR  3430.  [anuary  28, 
1904).  EPA  stated  that  theae  variances 
or  altemate  requtretiMmfs  would  not  hm 
recognized  until  they  wens  submitted 
and  spproved  by  EPA.  but  a  note  to  this 
effect  was  not  included  in  the  Co<le  of 
FiKi«>ral  Re|{ul«tions.  In  order  lo 
eliminate  any  confusion  concrminji  the 
status  of  variance  provisions,  a  note  is 
now  being  included  in  the  table  m  40 
CFK.  S««ctlon  52  1679  und^-r  "Comments" 
for  Piirts  22a  22S.  230  and  234.  Under  Ihe 
CleHH  Air  Act,  variances  Issued  by  a 
state  under  provisioru  such  as  those 
addressed  here  cannot  tie  rrcognixed  by 
KPA  until  they  are  submitted  by  the 
State  and  approved  as  revisions  to  the 
New  York  SIP 

C  Provisions  Receiving  Approval 

Except  for  those  sections  identifie<l 
earlier  in  Sections  II   A  snd  B  of  todny  s 


VoHi 


Pwt  100.  a«nant  ProMSlon* 


Dotioe.  Pert*  228  >pd  230  era  bei^ 
approved  by  H>dey's  ectioa. 

Concluaton 

EPA  is  approving  the  reviaiona  made 
to  Parts  20a  229  and  230  as  pert  of  the 
^4ew  York  SIP.  EPA  is  including  a 
claHfying  note  with  reepect  to  the 
requiremenU  for  SIP  reviaions  for  any 
variance  that  the  Stata  may  decide  to 
authorize  under  il  229.10  and  23a7  as 
wall  as  similar  variance  provisiooa  in 
previoualy  approved  Parts  228  and  234. 
EPA  is  deferring  sction  on  Parts  228 
snd  234  (except  for  a  correction  to  the 
CFR) 

EPA  is  accepting  the  State's 
oertiflcatioo  of  no  sources  subject  to  the 
CTC  for  the  control  of  VOC  amissions 
from  the  memrfecture  of  high-density 
pofyethylene.  polypropylene,  and 
polystyrene  r««ins. 

EPA  has  also  determined  that  the 
Stale  has  met  two  oommltDents  made  in 
Its  1982  oeone  and  carbon  monoxide  SIP 
concemh^  the  VOC  control  meesures 
■Reevalention  of  RACT'  and  "Controls 
at  MaK>r  Padlities. ' 

This  notice  is  issued  as  required  by 
Section  110  of  the  Oean  Air  Act  as 
amended  The  Administrator's  decision 
regarding  the  approval  of  this  plan 
revision  is  based  on  its  meeting  the 
requirements  of  Section  110  of  the  Clean 
Air  Act  and  40  CFR  Part  51. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
re<iuirBments  of  Section  3  of  Executive 
Order  122»1. 

Under  secUon  307(bUl)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  lor  the  appropriate 
circuit  within  May  a.  198a  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirenw^nls 
(See  section  307(bH2)). 

Ust  of  Subjects  hi  40  CFR  Part  52 

Air  pollution  control  ozone. 

Incorporation  by  rf  fenmi;*. 

Note.— Incorporstlon  by  r^lererK*  of  th* 
Stale  Impieraanutlofi  PUn  (or  the  SUte  of 
New  Yorli  was  approved  by  the  Lhrector  of 
the  FWaral  Rafialar  on  July  1.  IMZ 


EPA 


4/11/S6     [Dwa  A  CaaBon  g(  f*  noSoa] 


Data:  Ftbr\taTy  V.  1980. 
wmUai  K.  RaUly. 
Adaunittn^or. 

PART  Sl-APPfKWAL  AND 
PMOMULOATIOM  OF 
|MPL£MENTAT10N  FLANS 

Title  4a  Chapter  L  Subchepier  C  Part 
62.  Code  of  Federal  Regulations  is 
amended  as  follows: 

Subp^tHH    MawYorti 

1.  The  authority  citation  for  Pari  52 
continues  to  read  as  follows: 

Authastty:  42  VS.C.  7401-7842, 

2.  Section  52.1B70  is  amended  by 
sdding  para^vph  (cK77]  to  read  as 
follows: 


— Continued 


IB2.1470 

a  •  e  e  e 

(c)  •  •  • 

(77]  Revisions  to  the  State 
Implementation  Plan  submitted  by  New 
Yori  State  Department  of 
F-nvironmental  Conservation  for 
controlling  volatile  organic  compounds. 

(i)  Incorporation  by  reference. 
Adopted  regale  tions  Parte  20a  228,  and 
230,  submitted  on  March  1&,  198S. 

(li)  Additional  material.  (A)  Letters 
dated  December  31. 1984  and  March  15, 
1985  concerning  SIP  commltmenU  for 
Reevaluation  of  RACT,"  and  "Controls 
at  MBJ<ir  Facilities,"  respectively. 

(B)  Letters  dated  November  2. 1964 
and  April  3.  1987  concerning  the 
manufacture  of  high-density 
polyethylene,  polypropylene,  and 
poly8tr»'ne  resins 

3  Section  52.1679  is  amended  by 
revising  the  entries  for  Parts  200,  228, 
229,  and  234  and  adding  a  new  entry  for 
Part  230  to  the  Table  in  numerical  order 

to  read  as  follows: 


fU.1479    EPA— epprwred 
regieelions. 


Yorli  State 


Oonwr>&r^ 


UMI 


Tha  mndmun  opwMn«  hMt  rvW  (200  1<aaH  ■«  tM  SI 
s  pmnm  to  cxmseuct  or  owSScaia  to  cpwaM  aa  pm 
Z7.  1083  (ram  K  Hm«y.  NVSOCC 

niiHanjrisSr '  "T ' " 

So—  no>  laiaii  i  a  aotaoa 

Ua  ivquawfiants  aa  pw  lanar  oi  Hen    13,   1881 

Nvsoec 


on 
Mlar  c*  Afv 


New  Vorti  Stata  regulation 


affactnfs 


latest  EPA  approval  dale 


Comments 


Pan  228,  Surfaca  CoaSng  Procaassa: 
228  1,   AfjptcatMMy  and  CompS- 

snce. 
228  1-228  8._ 

Pan   229,   P«»otswn   Liquid  SKngs 

FsdlilMS. 

Pan   230.   GasoAne   Otaper^smg  Sites 
and  Trarwpon  Vetuclea 

Part  234.  Graphc  Arts. _ 


8/23/79     11  ■10/80,  45  FR  74472 Group  I  CTG  sources  are  ijcmc\  to  fmaS  comphance  aafe;  as  r** 

,„,,„  appear  In  Section  228  1   eftectMB  Aug.  23.  1979 

8/11/83     1/26/84,  49  Ffl  3439...„ Variances  adopted  t>y  the  Stale  pixsuant  tc  Secto"  228  3(tf)  become 

..„.,«  r,^    .  ~.  ■PPfcatote  orty  rt  approved  b»  EPA  as  StP  rewaona. 

4/11/85    [Date  «  catatwn  of  »w  notice) Varismas  sdopted  by  the  State  pursuant  to  Sectwr  22S  lO  become 

sppicable  on»y  rt  approved  by  EPA  as  SIP  revwwna 

4/11/85       do Vanances  adopted  by  the  State  pursuant  to  Sectmr  230  7  c»bcot« 

apptcabte  only  it  approved  by  EPA  as  SlP  rewsona 
•  •  •  . 

4/7/83     1/26/84.  46  FR  3439 Variances  adopted  by  the  State  pursuant  to  Sector  234  3<r.  become 

apptoaWe  orty  if  apprwed  by  EPA  as  SiP  revw«3r» 


4  Section  52.1683  is  amended  by 
adding  new  paragraph  (c)  as  follows: 

§52.tM3 

•Control  strsgvty:  Ozone. 
•         •         ♦         •         • 

(c)  Manufacture  of  High-Density 
Polyethylene,  Polypropylene,  and 
Polystyrene  Resins. 

[FR  Doc.  69-4090  Filed  3-8-88;  8:45  am] 
eajjMe  cooc  ssss-et-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

IMM  DociMt  Na  M-147;  fM»-9852] 

Radio  ftvadcasting  Swvlcw;  Lm 
Bano8,CA 

AQEiiCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  FM 
Channel  295A  to  Los  Banos,  California, 
as  requested  by  Ethnic  Radio  of  Los 
Banos,  Inc.,  thereby  providirg  that 
community  with  its  second  local  FM 
broadcast  service.  Reference 
coordinates  for  Ckannel  295A  at  Los 
Banos  are  37-03-41  and  120-50-54,  With 
this  action,  the  proceeding  is  terminated 
dates:  Effective  March  31. 1980.  The 
window  period  for  filing  applications  on 
Channel  295A  at  Los  Banos,  California, 
will  open  on  April  3,  1989.  and  close  on 
May  3.  1989, 

FOfl  FURTHER  INFORMATION  CONTACT. 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
63+-6530,  concerning  the  allotment. 
Questions  related  to  the  window 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division.  FM  Branch.  Mass  Media 
Bureau,  (202)  632-0394. 


SUPPLEMENTARY  mFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-147, 
adopted  January  31, 1980,  and  released 
March  1, 1980.  The  fdll  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  DcK^kets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-380a  2100  M  Street  NW„  Suite 
140,  Washington,  DC  20037, 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-4AMENOED1 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

S  73.202    [Amendml] 

2.  Section  73,202(b).  the  Table  of  FM 
Allotments  for  California,  is  amended 
by  adding  Channel  295A  under  the  entr>' 
for  Los  Banos. 

Federal  Conununica tions  Comtnission 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

(FR  Doc.  89-512a  FiJed  3-6-89:  8:45  am] 
BiujMQ  cooc  VT^i-n^-» 


47  CFR  Part  73 

[MM  Docket  No.  SS-ZSS;  RM-ei62] 

Radio  Broadcasting  Services;  Avon, 
CO 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 


Channel  276C2  for  Channel  276.A  ^i 
Avon,  Colorado,  and  modifies  the  Class 
A  hcense  of  Rocky  Mountain  W-n  less. 
Inc.,  for  Station  KZYR(FM),  as 
requested,  to  specify  operation  on  the 
higher  class  channel.  This  will  provide 
Avon  with  its  first  wide  coverage  area 
FM  service.  Reference  coordinates  for 
Channel  276C2  at  Avon  are  39-36-56 
and  10&-28-h57.  With  this  action,  the 
proceeding  is  terminated. 

EFFECTIVE  DATE:  March  31, 1989 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Ma&s  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  MFORMATION:  Th'S  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No  88-253 
adopted  January  28,  1989,  and  released 
March  1.  1989.  The  full  text  of  this 
Commission  decision  is  available  fur 
inspection  and  copying  during  norma! 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Sti^et  NW  .. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  cont-at  tors. 
International  Transcription  Ser;  >!  p 
(202)  857-3800,  2100  M  Sti-eet  .WV    Suite 
140,  Washington.  DC  2f)03". 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED  1 

1  The  authority  citation  for  Pan  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 


$73,202    lAmwMtod] 

2.  Section  73.202(b),  the  Table  of  VS^ 
Allotments  for  Colorado,  is  amended  by 
remoiang  Channel  276A  and  adding 
Channel  276C2  under  the  entry  for 
Avon. 


9438 
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Frd«»r«l  Communic«lum»  C(immit»ion 
S(«*a  KamiiMr. 

lieputv  Chiff  Pi'lu  )  -;/'</  HuV*  Pivimon. 
Sta.iM  Stifiia  Burvou 
|FT<  I\h.  89-^128  Filed  J-«M»  9•4.^  uinl 
•nuNa  COM  <rit-ai-« 

DEPAimiENT  OF  COMMERCE 

Natlonai  Oc«en<c  and  Atmoapherlc 
Administration 

SO  CFn  Part  216 
IDoGket  No.  •0224-t04«| 

Weguiattona  Qovaming  the 
Importation  of  Tuna  Taken  In 
Association  wrni  Marine  Mammals 

AOBMCy:  National  Manna  Flihenet 
Service  (NMre).  National  Oceanic  and 
Atmospheric  Adminlftration  (NOAA). 
Department  of  Commerce 
ACnOfC  Inlartm  final  rule  with  request 
for  comments. 

■uawiAirr  NMFS  Issues  this  interim 
final  rule  in  reaponte  to  amendments  to 
the  Manne  Mammal  Protection  Act 
(MMPA)  in  1964  and  1968.  The  rule 
amends  marine  mammal  rwulatlons 
regardinjj  the  Importation  of  yellowfin 
tuna  from  nations  with  purse  seme 
vessels  flshin^i  In  the  eastern  tropical 
Pacific  Ocean  (ETPj  and  for  the  first 
time  covers  Intermediary  nations,  which 
are  nations  that  may  or  may  not  fish  in 
the  K\V  but  import  yellowfin  tuna  and 
subsequently  offer  tuna  or  tuna  products 
for  Importation  into  the  United  States 
Under  this  rule,  any  nation  that  has 
purse  seine  vessels  In  the  FTP  and  thdt 
wishes  to  have  yellowfin  tuna  it 
h.irvesls  imported  into  the  United  States 
nuisl  satisfy  two  catenorics  of 
requirements  by  providing  documcntHry 
evidence  that  \\]  The  natuin  has 
adopted  a  reKulatory  program  governing 
the  im  idental  taking  of  manne 
niamm/il.*  in  the  fishery  that  Is 
cimiprtriihle  to  the  program  of  the  United 
States,  and  (2)  the  average  ra'e  of 
incidental  mortality  of  manne  mtinimaU 
in  the  fighery  by  its  vessels  is 
comp.trable  tu  the  rate  of  inc  ulentrtl 
mortdlity  of  marine  mammals  frnm 
fishing  by  the  U  S  fleet  as  specified  in 
the  ISJHH  amendments  The  rule  also 
generally  requires  that  any  intermediary 
nation  which  wants  to  export  >ellowfin 
tuna  and  ''ina  products  to  the  United 
Slates  must  ban  the  importation  of 
yellowfin  tuna  and  tuna  products  from 
any  nation  that  is  prohibited  from 
exporting  directly  to  the  United  States 
OATIS:  This  rule  is  effective  March  7. 
1989  Comments  on  this  rule  must  be 
received  by  May  8.  1^)89 


AOOMSS:  Comments  may  be  mailed  to 
F.  Charles  Fullerion.  Regional  Director. 
Southwest  Region.  National  Manne 
Fisheries  Service,  NOAA.  300  South 
Feny  Street.  Terminal  Island.  CA  90731 
A  copy  of  this  rule  and  the 
Pjivimnmental  Assssment/ Regulatory 
Impact  Review  may  be  obtained  from 
this  same  address. 

worn  r\mTHKm  imfommatiom  cosrrAcr. 
ELC.  Fullsrton  (Director,  Southwest 
Region.  NMFS).  213-514-6196. 

mtfr\Mmmrikm  mPOimA-noH: 

Background 

NMFS  issued  an  interim  final  rule  on 
March  18.  1988  (53  FR  8911).  amending 
50  CF'R  21rt.J4  to  modify  the  importation 
requirements  for  yellowfin  tuna  caught 
in  association  with  marine  mammals  by 
foreign  purse  seine  vessels  in  the  ETP. 
As  a  result  of  comments  received  on  the 
inlenm  final  rule,  modifications  and 
clanficatlons  have  been  made  to  the 
rule.  In  addition,  on  November  23, 1988, 
the  President  signed  into  law  the  Marino 
Mammal  Protection  Act  Amendments  of 
1968  (Pub,  L  100-711)  which  contains 
several  specific  Instructions  relating  to 
regulation  of  tuna  Imports.  This 
amendment  broadened  considerably  the 
scope  of  persons  affected  by  the  Import 
rule  Particularly,  persons  in  nations  that 
are  defined  as  'intermediary  nations'"  in 
this  rule  were  not  as  significantly 
affected  by  the  interim  final  rule 
published  in  March  1968.  In  order  to 
provide  an  opportunity  to  conxment  on 
these  regulations,  this  interim  final  rule 
has  a  eO-day  comment  period. 

Additional  background  information  is 
available  in  the  preamble  to  the  interim 
final  regulations  published  in  the 
Federal  Register  on  March  18.  1988 

MMPA  Amendments  of  1968 

Many  of  the  changes  made  by  the  1988 
amendments  directly  address 
requirements  for  nations  wishing  to 
have  yellowfin  tuna  or  tuna  products 
imported  into  the  United  Slates  Other 
changes  are  directed  toward  the 
domestic  tuna  purse  seine  fishing 
industry  and  affect  this  import  rule 
because  foreign  harvesting  nations  must 
have  marine  mammal  protection 
measures  that  are  comparable  to  those 
of  the  United  States 

These  regulations  require, 
implementing  the  1988  amendments,  that 
by  the  beginning  of  the  1990  fishing 
season,  a  harvesting  nation  must  have 
the  same  prohibitions  on  purse  seine 
sets  on  pure  schools  of  species  of  manne 
mammals,  conducting  sundown  sets, 
and  on  other  activities  that  are  made 
applicable  to  US. -Hag  vessels  by  the 
1988  amendments  in  order  to  have  a 


program  comparable  to  the  United 
States  The  sundown  set  prohibition 
must  provide  that  sets  must  be 
completed  through  backdown  to  rolling 
the  net  to  sack-up  within  one-half  hour 
after  sundown  (an  operator  who 
consistently  has  had  and  continues  to 
have  an  average  mortality  rate  in 
observed  sundown  sets  that  is  no 
greater  than  the  average  of  the  fleet  in 
daylight  sets  may  be  exempted  from  this 
prohibition.)  Two  other  new  marine 
mammal  protection  measures  and 
prohibitions  a  foreign  nation  mus'  adopt 
for  the  purposes  of  comparability  by  the 
begimung  of  1990  are:  (1)  A  prohibition 
on  the  use  of  explosives,  other  than 
explosives  equivalent  to  U.S. 
Department  of  Transjjortation  rated 
Class  C  agricultural  pest  control 
devices;  and  (2)  a  system  to  identify, 
provide  remedial  training,  and  remove 
from  the  fishery  operators  whose 
mortality  rate  is  consistently  and 
substantially  above  the  majority  of  the 
fleet 

In  regard  to  observer  coverage,  these 
regulations  require  that  fishing  by  the 
nation's  tui\a  fishing  fleet  of  purse  seine 
vessels  of  greater  than  400  tons  carrying 
capacity,  including  all  certified  charter 
vessels  operating  under  Its  laws,  must 
be  monitored  by  observers  of  the  Inter- 
American  Tropical  Tuna  Commission 
(LATTC)  or  another  international 
observer  program  in  which  the  United 
Slates  participates.  The  sampling  level 
achieved  by  that  observer  program  muht 
be  equal  to  that  achieved  for  the  U.S. 
fleet  for  the  same  period,  unless  the 
Secretary  of  Commerce  finds  that  an 
alternative  observer  program  will 
provide  a  reliable  estimate  of  the 
mortality  rate  of  the  nation's  fleet. 
Further,  a  harvesting  nation's  fleet 
incidental  mammal  mortality  rate  to  be 
comparable  must  not  exceed  twice  that 
of  the  US.  fleet  for  the  same  period  by 
the  end  of  1989  and  must  not  exceed  1  25 
times  that  of  the  U.S.  fleet  for  the  same 
period  by  the  end  of  1990  and  for 
subsequent  years.  In  addition,  the 
numbci  of  eastern  spinner  dolphin 
(Slenella  longirostns]  and  coastal 
spotted  dolphin  [Stenella  attenuaUi] 
Incidentally  killed  by  the  nation's  fleet 
cannot  exceed  15  percent  and  2  percent, 
respec  tively.  of  the  nation's  total  marine 
mammal  mortality  dunng  1989  and  for 
any  subsequent  fishing  year. 

To  provide  a  reasonable  time  penod 
for  a  nation  to  respond  to  future  changes 
in  the  U.S.  program,  these  regulations 
provide  that  any  new  prohibitions  or 
marine  mammal  protection  measures 
adopted  in  the  future  by  the  United 
States  for  its  vessels  must  be 
substantially  adopted  and  implemented 


within  six  months  of  the  U.S. 
implementation  to  avoid  a  finding  that  a 
program  is  no  longer  comparable  to  that 
of  the  United  States.  Failure  of  a 
harvesting  nation  to  satisfy  any  of  these 
conditions  will  result  in  a  negative 
finding  and  a  ban  on  the  importation  of 
Its  yellowfin  tuna  into  the  United  States. 
A  substantial  change  from  the  interim 
final  rule  published  in  March  1988  is  that 
these  regulations  apply  to  intermediary 
nations  as  mandated  by  the  1988 
amendments.  Except  as  noted  below, 
any  nation  from  which  yellowfin  tuna  or 
tuna  products  will  be  imported  into  the 
United  States  must  certify  that  it  has 
acted  to  ban  importation  of  yellowfin 
tima  and  tuna  products  from  any  nation 
which  is  banned  from  directly  importing 
them  into  the  United  States.  The 
intermediary  nation  must  implement  its 
ban  no  later  than  80  days  aftw  the 
United  States  bans  such  hnports.  These 
regulations  provide  that  failure  of  an 
intermediary  nation  to  certify  within  90 
days  of  the  U.S.  ban  that  it  has 
implemented  its  ban  will  result  in  the 
United  States  prohibiting  «itry  of  all 
yellowfin  tuna  and  tuna  products  from 
the  intermediary  nation.  However,  a 
nation  which  the  Secretary  detennines 
does  not  obtain  any  part  of  its  tuna 
supply  from  embai^oed  natiois.  will  not 
be  required  to  certify  that  it  has  banned 
imports  from  the  embargoed  nation  or 
nations. 

Another  substantial  change  required 
by  the  1988  amendmenU  is  that  should  a 
ban  on  imports  of  yellowfin  tuna  and 
tuna  products  from  either  a  harvesting 
or  intermediary  nation  under  these 
regulations  persist  for  six  months. 
NOAA  must  certify  that  fact  to  the 
President.  That  certification  will  be 
deemed  to  be  a  certification  under 
section  8(a)  of  the  Fishermen's 
Protective  Act  of  1967  (22  U.S.Q 
1978(a)).  The  ultimate  effect  of  such  a 
certification  could  be  a  ban  on 
importation  of  all  fish  products  from  the 
subject  nation  into  the  United  States. 
The  ban  would  remain  in  effect  so  long 
as  the  ban  on  yellowfin  tuna  and  tuna 
products  persists  under  these 
regulations. 

Comments  on  the  Origiiial  Interim  Fmal 
Rule  and  Responses 

Seven  comments  were  received  on  the 
original  interim  final  rule.  Letters  were 
received  from  conservation 
organirations,  a  segment  of  the  tuna 
fishing  industry,  the  Inter-American 
Tropical  Tuna  Commission,  and  the 
Marine  Mammal  Commission.  A 
summary  of  the  comments  received  and 
the  NMFS  responses  to  these  comments 
are  as  follows. 


1.  Comment:  Several  commenters 
expressed  concern  that  the  phase-in 
period  in  the  regulations  was  longer 
than  necessary  and  should  be  reduced 
to  require  that  the  kill  rates  of  other 
nations  be  immediately  comparable 
with  the  US.  rate. 

Response:  The  MMPA  Amendments 
of  1988  established  specific  standards  of 
mortality  rate  comparability.  By  the  end 
of  1989.  nations  must  have  an  average 
annual  mortality  rate  no  greater  than 
tv*rice  that  of  the  U.S.  fleet  average  for 
the  same  period  and  by  the  end  of  1990. 
their  mortality  rates  can  be  no  greater 
than  1.25  times  that  of  the  U.S.  fleet  for 
the  same  period.  This  rule  implements 
those  standards. 

2.  Comment:  Several  commenters 
indicated  that  the  collection  of  Idll  and 
serious  injury  data  and  data  on  other 
forms  of  incidental  take,  including 
harassment  and  encirclement,  should  be 
required  for  individual  species. 

Response:  The  NMFS  has  modified 
the  regulations  to  require  the  collection 
of  kill  and  serious  injury  data  for 
individual  stocks  but  decided  not  to 
include  harassment  and  encirclement 
data.  As  noted  in  the  respcHises  to 
comments  in  the  March  1968  interim 
final  regulations  and  in  the  response  to 
comment  4  here,  NMFS  has  chosen  the 
rate  of  kill  as  the  standard  for  the  rate 
comparison  test,  and  not  other  types  of 
"takings"  like  chase,  encirclement,  or 
capture  because  "laH"  is  the  most 
meaningful  standard  established  by 
regulations  that  can  be  monitored  and 
measured  with  the  greatest  accuracy. 
Marine  mammal  mortality  is  the  "take" 
standard  by  which  the  U.S.  tuna  fleet  is 
regulated  under  the  quota  system  in 
effect  under  the  MMPA. 

3.  Comment-  Several  comments  were 
received  indicating  that  the  observer 
sample  size  should  be  greater  than  the 
33  percent  required. 

Response:  The  MMPA  amendments  of 
1988  require  that  the  foreign  harvesting 
nations'  marine  mammal  mortahty  be 
monitored  by  observers  from  the  LATTC 
or  another  international  program  in 
which  the  United  States  participates. 
That  observer  program  must  achieve  a 
sample  rate  equal  to  that  achieved  by 
the  United  States  for  the  same  period 
unless  the  Secretary  of  Commerce 
determines  that  an  alternate  observer 
program  will  provide  a  sufficiently 
reliable  estimate  of  the  nation's 
mortality  rate.  That  determination  must 
be  pubhshed  in  the  Federal  Register  no 
less  than  sixty  days  before  an  alternate 
observer  program  can  be  accepted  as 
meeting  this  requirement. 


4.  Comment:  Two  commenters 
indicated  that  kill  per-set  should  be 
used  as  a  performance  standard. 

Response:  The  NMFS  still  finds  thai 
kill-per-ton  is  the  best  single  rate  to  use 
in  the  comparability  test  implemented  in 
these  regulations.  Of  the  three 
performance  standards  evaluated  by 
NMFS.  kiU-per-day.  kill-per-ton.  and  kill- 
per-set  kill-per-set  is  the  most  vanable 
because  of  the  way  occasional  problem 
sets  (kill-per-set  >  15  animals)  affect 
the  estimate  of  variance. 

5.  Comment  Two  commenters 
recommended  that  participation  in  the 
LATTC  observer  program  should  be 
mandatory. 

Response:  The  NMFS  continues  to 
support  the  lATTC  observer  program  as 
it  is  the  only  international  porpoise 
research  and  observer  program  at  the 
present  time.  TTiis  does  not  preclude, 
however,  recognition  of  an  alternate 
program  proposed  by  any  nation  or 
regional  body  which  *vill  meet  the 
requirements  under  the  MMPA  as 
amended  in  1988  The  Assistant 
Administi'ator  will  review  any  proposed 
alternate  observer  program  to  ascertain 
whether  the  observer  training 
qualificatiMB  and  reqoireroents. 
methods  of  assigning  observers  to 
vessels,  and  the  statisticai  reliabihty 
and  accuracy  of  the  data  collected  can 
serve  as  an  acceptable  basis  for  making 
mortahty  estimates.  This  review  also 
could  include  an  on-site  review  of  the 
nation's  porpoise  protection  program. 
The  Assistant  Administrator's  proposed 
determination  will  be  published  m  the 
Federal  Regjiater  at  least  60  days  before 
implementation. 

6.  Comment:  One  comment er 
requested  that  the  terms  "consistentfy** 
and  "drasticaUy"  should  be  defined  in 
relation  to  comparability  of  achieving  33 
percent  coverage  in  foreign  ob8er\er 
programs. 

Response:  The  MMPA  Amendments 
of  1988  have  resulted  in  a  modification 
of  this  portion  of  the  rule.  Tlie  basic 
observer  coverage  required  is  at  least 
the  same  as  achieved  by  the  United 
States  for  the  same  period  Any 
exception  from  this  requirement  will 
require  notice  in  the  Federal  Register  at 
least  60  days  before  final  action  is 
taken,  as  explained  in  response  five. 

7.  Comment  Two  commenters 
questioned  the  basis  for  allowing  the 
foreign  kill  rates  to  be  25  percent  and  75 
percent  higher  than  the  United  States 

Response:  This  provision  was 
eliminated  to  comply  with  the  MMPA 
Amendments  of  1988.  Accordingly,  all 
nations  will  be  required  to  maintain  a 
kill-per-ton  rate  *vithin  25  percent  of  the 
U.S.  rate  by  the  end  of  1990,  regardless 
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of  (he  numht'r  cf  it-sxcls  .ii  thfir  fishing 
fept 

B.  Comment  One  coninit titer 
rfquj-sted  thrtt  nfltuins  he.  reciuiretl  to 
submit  iJrttH  f(ir  all  ycam  from  ttUJtHMm 
and  sutisoguent  year*  and  that  these 
ddta  hf  made  puhlirly  u^a'lable 

fifi/KJnsf  Trie  NMKS  has  ilanfii-d  the 
language  to  re(juir»>  nations  tn  sutinut 
data  for  each  year  any  of  their  vesseU 
fished  in  the  FIT  beKinnin«  m  \<m\ 
Summary  data  for  individual  nations 
will  b«  piibhcly  avBilable  at  the  time  a 
findinn  la  made  if  three  or  more  vessels 
partuipated  in  that  nation  s  fishery   In 
«(•,(  ordance  with  NOAA  s  standard 
confidentiality  procedures,  confidential 
business  information  from  nations  with 
fewer  than  three  vessels  in  this  fishery 
will  not  b«  released  to  the  public. 
However,  the  overall  Will  rate  for  even 
the  nations  with  fewer  than  three 
vessels  will  be  made  available 
9  Comment.  One  commenter 
indicated  that  a  finding  should  l>e 
terminated  if  a  nation  does  not  submit 
the  required  dmtumentatlon  by  August 
16,  196a  or  fails  to  submit  a  complete 
annual  report  by  July  31 

Resptwae  The  NMf"S  agrees  and  has 
modified  the  language  in  the  regulatl<ins 
I  see  m<xiiflcatlon  10  on  page  19)  to 
clanfy  this  point 

10.  Comment  two  commentert 
sugjiested  that  an  overall  ceiling  be 
placed  on  the  foreign  kill  rate  and  also 
that  quotas  be  established  for  individual 
storks  and  the  aggregate  kill  of  porp<jise 
using  current  kill  rates  and  annual  net 
recruitment  rates 

f{ngptin.ie  The  NMF'S  review  of  the 
IWVt  and  ltM8  amendments  to  the 
MMPA  and  their  legislate  e  histories 
finds  cKpln  It  instructions  on  various 
aspet.ts  of  comparability   int  luding 
establishment  of  a  kill  rate  standard 
There  is  not  any  iiuiiialioii  thai  foreign 
quotas  are  contemplated    These 
regulations  establish  the  kill  rate 
standards  and  the  spei  les /"itix  k 
hmilalions  re<|uired  by  'tie  1V»HK 
amernlmeiil.H 

As  required  by  the  IWtUl  amendineiits 
this  Rile  limits  the  pen  enlage  of  eastern 
spinner  dolphin  and  coastal  sjxitted 
dolphin  that  i  an  tie  killed  Uv  each 
nation  to  IS  per<ent  ami  J  pen  ent, 
respei  lively    of  thai  nation  *  total 
annual  mortality  starting  in  1V4HM 

11    l\nn/iim>l  One  i oninienler  pointeil 
out  that  there  did  not  appear  to  Ix)  a 
•pe<:ifi<  requirement  for  fish  lieing 
iiiilMifled  to  have  been  i  aiighl  v*hile  a 
finding  of  Lomparability  wa*  m  rfTect. 
and  that  such  a  requirement  should  be 
enplicitly  included  in  the  regulations 
HfHiHWuf  Neither  the  IWVi  nor  the 
laMH  amendments  provide  for  such  a 
treatment  of  tuna  offered  for 


importation.  In  order  for  a  nation  to 
receive  an  affirmative  finding,  the 
nations  must  demonstrate  that  it  has  in 
place  a  mammal  protfc:tion  program 
comparable  to  that  of  the  I'mted  States 
and  that  its  purse  seine  ves.sels  have 
achieved  a  mortality  rate  comparable  to 
that  of  the  U  S  fliH't  o\  er  the  same  time 
period  NMFS  believes  that  tuna  caught 
dunng  the  penud  when  the  nation's  fleet 
performance  warranted  a  finding  of 
comparability  should  be  allowed  entr>' 
into  the  United  States 

12.  Commert  Two  cjimmenters 
requested  that  the  Certificate  of  Origin 
be  modified  to  indicate  the  country  that 
actually  caught  the  canned  tuna  being 
imported  and  the  dates  that  the  fish 
were  caught  in  order  to  prevent  the 
importation  of  tuna  taken  when  findings 
were  not  valid. 

Response  The  NMVS  has  modified 
the  Certificate  of  Origin  form  to  require 
nations  exporting  yellowfin  tuna,  both 
canned  and  non-canned,  to  the  United 
States  to  provide  the  trip  dates  for  the 
catch  included  In  the  shipment  This 
information  will  allow  the  US 
Ciovemment  to  determine  the  Identity  of 
harvesting  nations  for  tuna  that  is 
imported  into  the  United  States  from  an 
intermediary  nation 

1.1  Comment  One  commenter 
requested  that  the  declaration  statement 
on  the  Certificate  of  Origin  form  l)e 
changed  to  UM  language  contained  in  2fl 
U  S  C   1746(1)  for  unsworn  declarations 
executed  outside  the  United  States 

Hffiponst;  The  NMT"S  reviewed  the 
declaration  statement  and  has  decided 
not  to  modify  the  I  tnguage  which  is 
patterned  after  the  language  used  by  the 
U  S  Customs  Service  in  its  declaration 
statement  on  do(  umenis  ai.< ompanying 
the  Certificate  of  Origin 

14   Comment  One  commenter 
requested  clarification  on  the  scope  of 
an  embargo  on  nations  without  findings 

Response  The  MMPA  Amendments 
of  198fl  modified  the  scope  of  the  import 
ban  envisioned  in  the  ongir.al  interim 
final  nile  Consequently,  the  rule  now 
provides  that  a  nation  purse  seining  for 
yellowfin  tuna  in  the  FTP  (i  e  harvesting 
nation)  without  a  finding  cannot  export 
any  yellowfin  tuna  or  tuna  products  to 
the  United  Stales  regardless  of  the 
IK  ean  area  where  the  tuna  were  caught 
Kurlher.  if  the  im^wrt  ban  rema.ns  in 
effei  t  for  six  months,  the  ban  may  be 
tiroadened  to  include  all  fishery 
pro<lui  ts  from  the  harvesting  nation 
intermediary  nations  with  a  history  of 
importing  eastern  tropic.i!  Pacific 
yellowfin  tuna,  that  desire  to  exp<.)rt 
yellowfin  tuna  or  tuna  priiducts  to  the 
United  States  must  certify  to  the  U  S 
Government  that  they  have  h(  ted  within 
ao  days  of  the  effective  date  of  the  US 


embargo  of  the  harvesting  nation  to  ban 
imports  of  yellowfin  tuna  and  tuna 
products  from  that  nation  otherwise 
their  yellowfin  tuna  and  tuna  products 
will  also  become  subject  to  an  import 
ban 

15,  Cuiv.ment:  Two  commenters 
indicated  that  a  program  should  be 
established  to  verify  foreign 
documentation  and  that  comparable 
enforcement  methods,  effectiveness,  and 
levels  of  penalties  should  be  required. 

Response:  The  NMFS  will  review  all 
documentation  and  other  available 
sources  to  venfy  the  enactment  of 
marine  mammal  laws,  regulations,  and 
guidelines  and  to  assess  the 
implementation  of  effective  enforcement 
programs.  An  affirmative  finding  wdl 
not  be  granted  unless  all  of  these 
program  areas,  including  enforcement, 
are  comparable  to  the  United  States. 
However,  the  specific  elements  of 
enforcement  programs  are  not  required 
to  be  identical  to  those  of  the  United 
States. 

16.  Comment:  One  commenter 
suggested  an  environmental  impact 
statement  should  be  prepared  for  the 
regulatioai. 

Response:  The  ^f^fFS  has  prepared  an 
environmental  assessment  for  the 
regulations  which  is  available  to  the 
public.  The  Assistant  Administrator  has 
determined  that  no  significant  impact  on 
the  human  environment,  other  than 
economic  impacts,  will  occur  as  a  result 
of  these  regulations  and  that  no 
environmental  impact  statement  will  be 
required.  Due  to  the  potential  for 
economic  Impacts,  a  Regulatory  Impact 
Analysis  will  be  prepared  when  a  final 
rule  18  prepared  to  supersede  this 
interim  rule 

17  Comment:  One  commenter 
indicated  that  all  required  documents 
should  be  submitted  in  English,  unless 
there  is  in-house  translating  capability 

Response  The  NM^  has  concluded 
that  this  additional  burden  on  foreign 
countnes  is  not  warranted.  The  NMre 
prefers  receiving  onginal  language 
documents  and  obtaining  its  own 
translations,  which  it  is  committed  to 
complete  in  a  timely  manner. 

Modifications  to  the  Original  Interim 
Final  Rule 

This  interim  rule  makes  the  following 
changes  from  the  onginal  interim  rule: 

1   Modifies  the  definition  of    ETP 
Fishing  Area  1"  in  {  216  3  to  include  an 
eastward  boundary  of  86"  W  longitude 
which  more  accurately  defines  the 
region  of  differential  mortality  rate 
identified  by  lATTC.  Other  definitions 
added  by  the  March  la  1988  interim  rule 
continue  to  apply  unchanged  For  ease 
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of  reference,  those  definitions  that  are 
not  changed  from  the  previous  interim 
rule  are  as  follow: 

"ETP"  means  the  eastern  tropical  Pacific 
Ocean  which  includes  the  Pacific  Ocean  area 
bounded  by  40'  N.  latitude.  40'  S.  latitude, 
leo'  W,  longinide  and  the  coastlines  of  North. 
Central  and  South  America.  "ETP  Pishing 
Area  2"  means  the  offshore  area  south  of  14* 
N,  latitude,  north  of  6*  N.  latitude,  east  of  150' 
W.  longitude,  and  west  of  123"  W.  longitude. 
"ETP  Fishing  Area  3"  means  all  other  areas 
within  the  ETP  not  included  in  Fishing  Areas 
1  and  2.  "Harvesting  nation"  mean*  the 
country  under  whose  flag  one  or  more  fishing 
vessels  are  documented,  or  which  has  by 
formal  declaration  agreed  to  assert 
jurisdiction  over  one  or  more  certified  charier 
vessels,  from  which  vessel!  s)  fish  are  caught 
that  are  a  part  of  any  cargo  or  shipment  of 
fish  to  be  imported  into  the  United  States, 
regardless  of  any  Intervening  transshipment. 
"Kill-per-ton"  means  the  number  of  small, 
toothed-cetaceans  (marine  mammals]  killed- 
per-shorl  ton  of  yellowfin  tuna  caught  in  seta 
made  on  marine  mammals.  "Purse  seine  set 
on  common  dolphiiu"  means  a  purse  seine 
set  In  which  more  than  50  percent  of  the 
marine  mammals  captured  are  common 
dolphins. 

2.  Adds  the  deBnition  of 
"Intermediary  nation"  in  S  216.3  to 
identify  nations  that  are  now  required  to 
ban  importation  of  yellowfin  tuna  from 
nations  that  are  prohibited  from 
importing  yellowfin  tuna  directly  into 
the  United  States. 

3.  Modifies  the  language  in  paragraph 
(e)(3)(i)  to  reflect  the  addition  of 
requirements  for  intermediary  nations  to 
qualify  for  importing  tuna  into  the 
United  States. 

4.  Revises  paragraph  (e)(3)(ii)  to  adopt 
the  new  U.S.  Harmonized  Tariff  Codes. 

5.  Modifies  the  Yellowfin  Tuna 
Certificate  of  Origin  in  paragraph 
(e)(3)(ii)  to  require  that  "the  nation 
under  whose  laws  the  vessel  operated" 
be  identified  instead  of  the  country  of 
registry  for  the  harvesting  vessel.  This 
provides  for  the  proper  treatment  of 
certiRed  charter  fishing  vessels.  NMFS 
added  questions  about  the  location  of 
the  harvest  and  the  vessel  trip  dates  for 
the  tuna  included  in  the  shipment  These 
modifications  were  necessary  to 
improve  the  monitoring  of  tuna 
shipments  that  may  be  submitted  for 
importation  into  the  United  States  from 
embargoed  nations.  Tlie  language  in  the 
declaration  statement  in  the  Certificate 
of  Origin  in  sub-paragraph  (e)(3)(ii)(G) 
was  modified  to  conform  with  the 
language  used  by  the  U.S.  Customs  in  its 
documentation  accompanying  the 
Certificate  of  Origin,  and  adds  a 
cannery  representative  as  a  person  who 
can  sign  the  certificate.  In  the  case  of 
canned  tuna  offered  for  Importation  into 
the  United  States,  a  representative  of 
the  foreign  cannery  which  processed  the 


tuna  is  the  person  who  has  access  to  the 
information  needed  to  accurately 
complete  the  Yellowfin  Certificate  of 
Origin  because  one  shipment  of  canned 
tima  may  contain  the  catch  from  several 
vessels. 

6.  Modifies  paragraph  (e)(5)(ii)(A)  to 
reflect  the  1988  MMPA  amendments 
which  require  that  mortality  rate  data  be 
collected  by  the  LATTC  or  equivalent 
international  observer  program  in  which 
the  United  States  participates  and  to 
focus  attention  on  the  new  measures 
that  must  be  included  in  a  harvesting 
nation's  program  for  that  program  to 
remain  comparable. 

7.  Clarifies  the  language  in  paragraph 
(e)(5)(ii)(C)  to  require  nations  to  submit 
data  for  any  vessel  that  fished  in  the 
ETP  any  time  during  a  calendar  year 
and  requires  the  inclusion  of  data  on  the 
number  of  marine  mammals  observed  to 
be  seriously  injured,  the  number  of  trips, 
and  on  the  number  of  purse  seine  sets 
by  fishing  area. 

8.  Adds  a  new  paragraph  (e)(5](ii][D) 
to  require  the  submission  of  data  for  the 
individual  species  and  stocks  currently 
identified  in  the  LATTC  observer 
program  plus  coastal  spotted  dolphins. 
These  species  and  stocks  are  northern 
and  southern  offshore  spotted  dolphin, 
eastern  spinner  dolphin,  northern  and 
southern  whitebelly  spinner  dolphin, 
northern,  southern  and  central  common 
dolphin  and  other  dolphins. 

9.  Modifies  paragraph  (e)(5)(ii)(E]  to 
comply  with  the  1988  amendinents  to  the 
MMPA.  This  paragraph  now  requires  the 
data  reported  to  the  United  States  to  be 
collected  by  the  lATTC  or  other 
international  observer  program  in  which 
the  United  States  participates.  It  also 
requires  that  the  Assistant 
Administrator  issue  a  negative  finding 
to  a  nation  whose  observer  coverage  for 
any  year  falls  below  the  level  of 
observer  coverage  achieved  by  the  U.S. 
program  for  the  same  period,  imless  the 
Assistant  Administrator  determines  that 
the  level  of  coverage  achieved  by  the 
harvesting  nation  provides  a  sufficiently 
reliable  estimate  of  the  average 
mortality  rate  for  that  nation's  fleet. 

10.  Clarifies  the  language  in  paragraph 
(e)(5)(iii]  to  explain  that  a  finding  may 
be  terminated  before  the  end  of  the  next 
calendar  year  if  the  subsequent  annual 
report  is  not  aubmitted  by  July  31  (for 
nations  participating  in  the  LATTC 
observer  program,  within  14  days  after 
the  date  the  LAITC  releases  data  on 
porpoise  mortality),  or  if  that  report 
indicates  the  nation's  program  or 
mortality  rate  are  no  longer  comparable 
to  the  United  States. 

11.  Adds  to  paragraph  (e)(5)(v]  a  new 
paragraph  (B)  requiring  harvesting 
nations  to  adopt  substantially  the  same 


restrictions  for  their  vessels  within  180 
days  of  the  date  such  restrictions  are 
apphed  to  U.S.  vessels,  unless  other 
timing  is  specifically  required  in  the 
statute. 

12.  Adds  a  new  paragraph  (e)(5)lv)|Ui 
to  reflect  the  1988  MMPA  amendment 
requirement  for  the  harvesting  nations 
to  maintain  observer  coverage  equal  to 
that  achieved  by  the  United  States, 
unless  the  Assistant  Administrator 
determines  a  lesser  level  of  coverage 
provides  a  sufficiently  accurate  sample 
of  the  nation's  fleet  mortality  rate: 

13.  Redesignates  paragraph 
(e)(5)(v)(A)(4)  as  (e)(5)(v)(E)  and 
modifies  the  language  to  establish  that 
by  the  end  of  the  1990  fishing  year,  the 
average  kill-per-ton  rate  for  any  nation. 
regardless  of  its  fleet  size,  can  be  no 
more  than  25  percent  greater  than  the 
U.S.  average  for  the  same  time  period 
rather  than  the  25/75  percent  standard 
previously  adopted  TTiis  subparagraph 
also  incorporates  a  provision  for 
weighing  a  nation's  observed  mortality 
before  comparing  it  to  the  U.S.  rate  to 
account  for  dissimilar  fishing  activity 
between  the  two  nations'  fleets  in  the 
three  designated  ETP  areas.  The 
weighing  provision  was  contained  in 
paragraph  (e](5)(v)(D]  of  the  original 
interim  rule. 

14.  Adds  a  new  paragraph  (e)(5)(v)fF) 
which  reflects  the  mortality  rate 
comparison  standards  contained  in  the 
MMPA  amendments.  For  data  collected 
through  1989,  a  nation's  mortahty  rate 
must  be  no  greater  than  twice  the  U.S. 
rate  for  the  same  period. 

15.  Adds  a  new  paragraph  (e)(5)(v)(G| 
which  estabhshes  that  harvesting 
nations  must  limit  the  kill  of  eastern 
spiimer  dolphin  and  coastal  spotted 
dolphin  to  15  percent  and  2  percent, 
respectively,  of  the  nation's  total  armual 
dolphin  mortality  for  1989  and 
subsequent  fishing  years. 

16.  Adds  a  new  paragraph  (e)(5)|v)[H) 
which  requires  the  Assistant 
Administrator  to  consider  the  harvesting 
nation's  cooperation  in  conductuig 
dolphin  population  assessments  when 
making  a  finding. 

17.  Deletes  paragraph  (e)(5)(v)(6) 
which  contained  proposed  critena  for 
comparing  a  harvesting  nation's 
mortality  rate  to  the  U.S.  mortality  rate 
during  a  five-year  baseline  period  (1986- 
90).  The  criteria  for  comparison  are  now 
found  in  section  (e)(5)(v)(A).  The 
negative  trend  test  which  was  proposed 
has  been  eliminated  in  response  to  the 
1988  MMPA  amendments. 

18.  Eliminates  paragraph  (e)(5)[v)(C) 
which  described  the  variable  25/75 
percent  standard  for  nations  with  fewer 
than  five  observed  trips.  That  standard 
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Mat  (  h«nf(«d  In  25  prrrent  (inly  and  if 
now  corHainiHl  in  («)(»)(vHF.) 

14  Khmmatea  paragraph  (»l(51(v)(I)) 
vvhii  h  pnivUlml  for  wwtjching  th<» 
hHrvc^tinH  nrtlion  t  murtahry  rHie  ^>«»f<^^«l 
coniparinM  11  with  the  V  S  rata  Th«< 
vwiMKhinK  proviiion  ii  iw*t  (  onlammj  In 

a)   KliminatM  paranraph  |c)(5l| v)(F) 
whi(  h  would  havft  nUowtnl  thf  Aaanlant 
Ailniiniilraliir  to  i^)n«id«T  «p«r.ial 
(;iMnim»larMa»a  with  a  r»^4ij»'»t  fur  a 
fmdinji 

;i    Klimmal*^  parHgraph  |p|(5||  v  uUni 
and  m<Hlifiea  paranraph  (eH5i(vii)(  Al  to 
r«»n»"(  t  the  »ubmiation  of  applicjitiorii  fur 
initial  f\ndin(i«  that  wera  rm;«nv»d  In 
r»^p<in»«  to  tha  unginal  Intenm  rule  The 
finding  for  countnea  that  had  findingt 
In  effw^t  on  ApnJ  15,  ined.  that  did  not 
•ubmit  tha  required  paperwork  by 
Aujiuat  1«V  19Sa.  terminated  on  October 
15.  1988. 

ZZ.  Adda  paragraph  |eK5Mviil)  to 
r«quir«  that  tha  lull  and  aonoua  Ln|ury 
data  for  individual  apeciea  and  atocka  ol 
maMiM  maminala  taken  In  1060,  1987, 
and  loee  b«  included  tn  the  annual 
reporl  covering  luaa  Thia  ka  neceaaary 
ai  the  effective  data  of  thia  rule 
requirtxig  theae  new  data  will  be  after 
the  Augual  10.  1984  dite  date  for 
aubmiltlng  applicatlona  fur  an  Uiitial 
finding  under  the  interim  flival  rule 

23  Adda  a  new  paragraph  (e)(5|(lx) 
whti.h  aatabllahea  the  requirement  for 
uitarmediary  natlona  to  ban  importa  uf 
yellowfln  tuna  from  any  nation  that  la 
banned  from  exporting  yellowfln  tuna 
directly  to  the  United  Statea  and 
providea  for  an  embarxo  againal 
yellowfln  tuna  and  tuna  product!  from 
any  Intermediary  nation  that  do«a  not 
comply  with  ihia  requirement.  The 
Secretary  may  waive  thia  requirBment 
for  intermediary  nationi  with  no  hiatory 
of  lmp*irt1ng  tuna  from  ambarjjoed 
naluini 

24  Adda  a  new  pamgraph  (eM5)(K) 
which  requirea  certlflcatlnn  of  a  nation 
under  aeclion  8  of  the  K^»hHrm»*n  • 
Protective  Act  of  19»r  if  an  embargo 
agHinat  that  nation  under  thii  »*H-tion 
PHmaina  In  effect  for  »\x  montht 

iS   FJiminatHi  the  rwquirrment  in 
(«)(5)(l)  that  the  AaaiatanI  Adininiatrator 
consult  with  the  Department  of  State  in 
making  a  finding  that  Imports  can  hf 
allowml  into  the  linite<l  Slatrt   Brcauae 
the  regxilalioni  did  not  provide  explicitly 
for  any  mie  for  the  I)i*p«rtment  of  State 
in  the  ronveme  fifuation.  In  Agency 
deciaion  making  leading  to  tuna  being 
embargtwtl.  and  brcaiiae  the 
Department  of  State  it  not  pn)vided  a 
contultive  role  in  the  Marine  Mammal 
Protection  Art.  and  hated  upon  the 
actual  needa  of  the  Department  of  State 
in  implementing  thit  tyttem.  the  limited 


consultation  provieion  ia  replaced  with  a 
provision  in  the  regulationt  at  (e)(5)(xl) 
providing  that  the  Attiitant 
Adminittrator  will  promptly  advise  the 
DrpartmenI  of  State  of  both  embargo 
(lecmons  and  artions  and  finding 
iliM  isions  for  its  information  and  u»e 

2h  Makes  vsnoiit  editorial  and 
numbering  changes  to  conform  the 
numbering  as  nerrssary  to  the  changes 
made  and  to  impmvr  the  r.lanty  of 
certain  tentences 

Reviaed  Inlarim  Final  Rule 

H/yiiirj-mfPts  for  Importation   7'»vo  Part 
Ttfst 

This  rvvined  inttTim  final  rule 
tmplementt  two  oategoriet  of 
rHquirementt  for  yellowfin  tuna 
importation  c<»rtificatior\a  (Two  Part 
Teat  ■)  Thij  Two  Pari  Tett  will  be  uaed 
each  year  to  determine  whether  to  grant 
or  extend  a  finding  of  comparability  for 
any  nation  that  has  one  or  more  veaaeia 
or  certified  charter  veaaelt  of  greater 
than  400  ahort  lona  carrying  capacity 
that  purae  aetnea  for  tuna  in  the  ETP 
Thit  minimum  veaael  aize  It  conaittent 
with  the  U.S  experience  that  amaller 
veaaelt  c*nnol  effectively  t«t  and  do  not 
tet  on  marine  roanunala. 

Kirtt.  a  nation  muat  have  a  regulatory 
program  to  protect  marine  mAmmalt 
that  la  comparable  to  the  U.S.  program. 
The  annual  evaluation  of  tha  regulatory 
program  will  consider  the  oomparabillty 
of  law*,  regolatlooa.  guidehnea,  the 
obaervar  pcxiffram.  and  the  enforcement 
program  which  govern  veaael  opera  tort 
and  the  gear  and  technlquea  they  muat 
uae  to  prevent  or  minimize  the  number 
of  marine  mammalt  killed  and  tenooaly 
iniured  when  purae  teinlng  for  yellowfln 
tuna 

The  tecond  part  of  the  tett  ataetaea 
the  ^■ff^'ctlvenett  of  each  nation  t 
regulator7  program  bated  upon  the 
nation  I  annual  murine  mammal  kill 
rate   F-ach  nation  mutt  demonjitrate. 
using  reliable  and  verifiable  data,  that 
the  average  annual  rale  of  incidental 
nmrtality  of  marine  mammalt  per  ton  of 
yillowfin  tuna  taken  with  marine 
mammals  from  fishing  vpstelt  operating 
iind<*r  itt  laws  Is  comparabltf.  at  tet 
forth  in  these  rfgulalions.  to  the 
incidental  rate  of  marine  mammal 
mortality  achievtHl  by  L'  S  vetselt 
fishing  in  th«  same  geographic  area  and 
in  «sso<;iatlon  with  the  same  species 
groupa  For  purposes  of  this  test,  two 
species  groups  are  considered,  common 
dolphins  and  all  other  marine  mammal 
species  We  will  also  consider  three 
geographical  ari?as  The  reasons  for 
partitioning  mortality  data  by  tpeciet 
group  and  by  area  were  explained  In  the 
preamble  of  the  earlier  rule  (53  FR  BPIO) 


Beginning  with  flahmg  in  •.  *M0. 
limitations  on  the  taking  of  eastern 
spinner  dolphin  and  coastal  spotted 
dolphin  alao  are  included  in  the  tett.  The 
comparable  regulatory  program  tett  will 
be  applied  immediately  and  the  kill  rate 
tett  will  be  applied  beginning  in  1990. 
The  kill  rate  test  requires  that  the 
average  kill  per  ton  of  a  harvesting 
nation  t  fleet  mutt  be  no  greater  than 
twice  that  of  the  \JS.  fleet  for  the  tame 
time  period  by  the  end  of  1989  and  no 
greater  than  1  25  timet  the  US.  rale  for 
the  tame  time  period  by  the  end  of  1990 
and  thereafter 

Additional  information  may  be 
requetted  from  the  nation  before  itauing 
an  affirmative  finding.  An  affirmative 
finding  for  the  regulatory  prt>gram  test  it 
likely  to  be  Istued  if  the  proyam 
containt  provitiont  substantially  timilar 
to  Ihoae  of  the  United  Statet.  Copies  of 
the  relevant  U.S.  regulationa  have  been 
provided  to  all  interealed  nationt.  Each 
nation!  tubmuaioo  must  be  tuffiaently 
documented  and  In  adequate  detail  to 
that  the  Assistant  Administrator  will  be 
able  to  determine  that  the  nation'! 
regulatory  program  ia  comparable  in 
tubatance  and  effectiveneta  to  the  US. 
program. 

The  minimum  documentation 
requirements  are  tet  forth  in  the 
regulations,  and  further  explained  In  tiiis 
preamble.  Any  nation  that  does  not 
have  an  exiating  finding  of 
comparability  but  hat  one  or  more 
vetsels  of  greater  than  400  short  tons 
carrying  capacity  using  purse  seine  gear 
in  the  ETP  that  deairea  to  export 
yellowfin  tuna  or  yellowfin  tuna 
producta  to  the  United  States  must 
submit  documentation  to  support  a 
finding  at  leatt  120  dayt  prior  to  the 
date  it  withes  the  finding  to  be  effective. 
A  nation  which  has  an  affirmative 
finding  in  effect  and  it  applying  for 
renewal,  mutt  apply  for  renewal 
annually  by  tubmitting  itt  report  by  July 
31  or,  if  the  nation  participates  In  the 
lATTC  observer  program,  within  U 
days  after  the  lATTC  releases  the 
required  observer  data,  whichever  it 
later  For  renewal  of  an  affirmative 
finding,  the  regulations  provide  that  only 
new  and  changed  information,  including 
a  description  of  the  implementation  of 
Its  program,  must  be  provided  Existing 
information  on  file  need  not  be 
resubmitted 

Comparable  Regulatory  Program  Test 

1   Marine  mammal  rescue  gear, 
equipment  and  procedural  requirement! 
and  guideline!. 

At  a  minimum,  the  gear  and 
procedural  requirement!  mutt  Include 
the  Inttallatjon  and  ute  of  a  tuperaproa 


or  fine  mesh  system  in  the  purse  seine 
net,  a  backdown  procedure,  the 
availability  of  speedboats  with  towing 
bridles  to  hold  open  nets,  the 
availability  of  a  raft  to  aid  live  animals 
after  backdown,  a  prohibition  on 
brailing  and  sacking  up  live  animals 
from  the  net.  and  the  installation  and 
use  during  darkness  of  a  lighting  system 
capable  of  illuminating  the  backdown 
channel  with  at  least  140.000  lumens. 
Sets  on  pure  schools  of  eastern  spinner 
dolphins  and  on  pure  schools  of  any 
other  species  of  marine  mammals  except 
offshore  spotted  dolphin  stocks,  striped 
dolphin  species,  and  common  dolphin 
species  must  be  prohibited. 

By  the  beginning  of  the  1990  fishing 
year,  additional  requirements  must  be 
met  for  a  program  to  be  comparable. 
Purse  seine  sets  on  marine  mammals 
must  be  required  to  be  completed 
through  backdown  to  rolling  the  net  to 
sack-up  by  one-half  hour  after  sundown, 
except  that  operators  with  demonstrated 
kill  rates  in  sundown  sets  that  are 
consistently  as  low  as  the  fleet's 
daylight  set  average  may  be  exempted 
from  this  prohibition.  Use  of  explosive 
devices  must  be  prohibited  with  the 
following  exception.  Explosive  devices 
may  be  used  to  influence  the  movements 
of  marine  mammals,  if  the  devices  meet 
the  following  description  (taken  from  49 
CFR  173.100(ii)): 

Explosive  pest  control  devices.  Class  C 
explosives,  consitt  of  a  cardboard- 
pasteboard  type  tube  not  exceeding  4  inchet 
In  length  and  V*  inch  In  diameter  or  a  ahotgun 
shell  type  having  an  explosive  projectile. 
They  may  contain  a  mixture  of  potassium 
perchlorate,  aluminum  powder,  tulfur,  black 
powder,  tmokeless  powder  or  similar 
pyrotechnic  mixture.  The  component  which 
produces  the  audible  effect  may  not  contain 
more  than  40  grains  of  explosive  composition. 

The  1988  amendments  further  require 
that  NOAA  study  the  effects  of  Class  C 
explosive  devices  on  marine  mammals 
in  the  tuna  fishery  and  possibly  restrict 
or  prohibit  their  use  by  April  1, 1989. 
Should  additional  restrictions  be  applied 
to  US,  vessels,  similar  restrictions 
would  have  to  be  adopted  by  other 
harvesting  nations  to  maintain  a 
comparable  program 

2.  Observer  Program 

An  observer  program  must  be  used  to 
monitor  the  effectiveness  of  marine 
mammal  rescue  gear  and  procedures 
and  to  record  the  number  of  marine 
mammals  by  stock  which  are  killed  and 


seriously  injured  during  fishing 
operations.  To  be  comparable  with  the 
U.S.  observer  program,  a  nation  must 
participate  in  the  LATTC  or  other 
international  observer  program  in  which 
the  United  States  participates  and  that 
program  must  achieve  a  level  of 
observer  coverage  equal  to  that 
achieved  by  the  U.S.  program  during  the 
same  period.  The  Assistant 
Administrator  may  determine,  after  60 
days  notice  in  the  Federal  Register,  that 
an  alternative  observer  program  is 
acceptable  because  it  will  provide  a 
sufficiently  reliable  estimate  of  the 
nation's  mortality  rate.  This  includes 
making  a  determination  that  an 
alternative  program  with  a  lower  level 
of  observer  coverage  is  acceptable 
because  it  provides  a  sufBciently 
rehable  estimate  of  a  nation's  mortality 
rate. 

3.  A  System  to  Deal  With  Operators 
With  Problems 

An  advisory  group  must  exist  to 
identify  problems  and  to  provide 
solutions  to  improve  the  performance  of 
individual  fishermen  in  reducing 
incidental  marine  mammal  mortality.  A 
panel  of  expert  fishing  captains  is  used 
by  the  U.S.  industry  as  a  peer  advisory 
group  to  review  and  improve  individual 
skipper  performance.  A  similar  peer 
advisory  group  established  by  an 
individual  nation  or  cooperatively  with 
other  nations  on  a  regional  basis,  would 
be  considered  comparable,  as  would  an 
advisory  group  of  technical  experts. 
When  working  with  operators  with 
problems,  we  expect  these  advisory 
groups  to  pay  particular  attention  to  sets 
that  had  a  mortality  of  15  animals  or 
more.  The  U,S.  industry  uses  this  level 
of  mortality  as  a  threshold  level  above 
which  the  individual  set  is  examined  to 
determine  what  the  cause  of  high 
mortality  was.  These  sets  require 
special  attention  by  the  nation  to 
analyze  operator  performance  or  the 
effectiveness  of  fishing  techniques  to 
avoid  future  mortalities  from  similar 
causes. 

By  the  beginning  of  1990,  a  nation 
must  have  a  system  for  identifying 
operators  with  consistently  and 
substantially  higher  mortality  rates  than 
the  majority  of  the  nation's  fleet,  for  the 
purpose  of  providing  remedial  training 
to  these  operators,  and,  if  performance 
does  not  improve  to  that  of  the  majority 
of  the  fleet  for  removing  the  operator 
from  the  fishery. 


Comparable  Mortality  Rate  Test 

As  required  by  the  1988  amendments, 
this  rule  requires  that  by  the  end  of  the 
1989  fishing  year,  a  nation  must  achieve 
a  fleet  average  marine  mammal  kill-per- 
ton  rate  that  is  no  greater  than  twice 
that  of  the  U.S.  fleet  for  the  same  time 
period.  By  the  end  of  the  1990  fishing 
year,  the  foreign  nation's  rate  may  not 
exceed  1.25  times  that  of  the  US  fleet 
for  the  same  time  period.  For  the 
purposes  of  this  comparable  rate  test,  a 
nation  may  offer  the  average  rate  for  the 
most  recent  five  year  period  or  the 
average  rate  for  only  the  most  recent 
year,  whichever  is  lower.  The  method  to 
be  used  to  compare  mortality  rates  is 
described  in  detail  below.  The  rates  of 
marine  mammal  mortahty  fkill-per-tonl 
estimated  from  extensive  observer  data 
have  varied  significantly  for  the  U.S 
fleet  since  1979  in  each  fishing  area 
(Figure  1).  We  assume  that  the  foreign 
kill  rate  will  also  vary  significantly  from 
year  to  year.  To  reduce  this  variabilit\ 
NMFS  will  use  a  five  year  running 
average  for  kill  rate  comparison  in  1990 
and  in  subsequent  years.  This  will 
provide  a  larger  data  base  for  use  in  the 
analysis.  Most  nations  purse  seining  for 
tima  in  the  ETP  were  participating  in  the 
lATTC  observer  program  by  1986  and 
are  expected  to  continue  gathering 
adequate  data  during  the  interim  period 
of  1986  through  1990.  If  a  country  does 
not  have  five  years  of  adequate  data 
because  it  was  not  fishing  in  the  ETT  fur 
one  or  more  years,  NMFS  will  use  up  to 
five  years  of  data  from  those  years  for 
which  the  country  was  fishing  and  has 
data.  If  a  nation's  kill  rate  for  the  most 
recent  year  is  lower  than  the  multi  year 
average,  the  lower  of  the  two  averages 
will  be  used  for  comparison. 

There  are  significant  differences  in 
mortality  rates  in  three  different  areas  of 
the  ETP  (Figure  2).  These  areas  are  the 
major  inshore  area  (Area  1)  and  offshore 
area  (Area  2)  and  all  other  areas  fished 
(Area  3).  Also,  the  marine  mammal  kill 
rate  in  sets  on  common  dolphin  is 
significantly  greater  than  the  kill  rale 
from  sets  on  all  other  species.  NMFS  has 
decided  that  these  differences  should  be 
accounted  for  in  applying  the  kill  rate 
test.  This  results  in  a  more  fair  and 
accurate  comparison  than  a  simple 
comparison  of  rates  which  does  not 
consider  the  effect  of  area  and  species 
differences  upon  mortality  rates. 
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Figure  1.  Kill-Per-Ton  of  Yellowfin  Tuna  Associated  With  Marine 
Mammals  for  the  U.S.  Fleet,  1979  -  1986. 


c 

3 


CD 

m 

CO 

-H 

o 
o 

-< 


> 

00 


Figure  2.  The  Three  Major  Inshore/Offshore  International  Fishing 
Areas  for  Vellowfin  Tuna. 
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TTi«T«f()rfi.  the  t umparHhlf  mortality 
THte  test  will  r.ompare  a  nation  «  «vt»raj<»' 
mortality  rate  to  the  averann  morttility 
rate  of  the  United  Slatci  whu.h  is 
weighted  to  account  for  di»«imilrtr 
amounti  of  fishing  activity  between  the 
United  Stale*  and  the  foreign  ndtion  in 
three  discrete  fishing  areai  and  for  two 
Krouping*  of  dolphin  speciea  The 
foreign  nation  •  average  mortality  rate 
using  the  most  recent  year  of  data,  or 
the  average  of  all  of  the  data  available 


from  the  last  Five  years,  whichever  is 
lower,  will  be  used  to  compare  with  the 
kill  rates  from  the  US  fleet  for  the  same 
period. 

In  addition  to  this  comparable  rate 
test,  each  nation  must  limit  its  annual 
Incidental  mortality  of  eastern  spinner 
dolphin  and  coastal  spotted  dolphin  to 
15  percent  and  2  percent  of  its  total 
marine  mammal  mortality  If  these 
levels  are  exceeded  In  1989  or  any 
subsequent  fishing  year,  the  Assistant 


Administrator  cannot  make  an 
affirmative  finding  for  that  nation.  As  a 
consequence,  that  nation's  yellowfin 
tuna  will  be  embargoed  for  at  least  one 
yetu 

Fornnihis  Used  to  Calculate  Foreign  and 
I'S.  Mortality  Rates 

The  mortality  rate  (dolphins  killed/ 
ton  yellowfin  caught)  for  each  foreign 
nation  R^  Is  calculated  using  data 
stratified  by  year,  species  grouping  and 
area  ai 


rn        I        3  m        2        .1 

I       I       I      Vt«,   /    I       I       I      c« 

1  . 1  I     1  k  - 1  I  -=  1  I  -  1  k     1 


whera  M^  equals  the  nunilwr  of 
dolphins  killed  during  year  1.  of  species 
group  I  and  In  area  k  and  (l^t  I*  '^^  tons 
of  yellowfin  tuna  caught  during  year  L 
on  species  group  |  and  In  area  ii  Note 
that  m  equals  1  If  only  the  most  rf^cent 


year's  data  are  used  and  equals  5  if  the 
five-year  running  average  is  used. 

The  weighted  average  mortality  rate 
for  the  U.S.  fleet  is  calculated  by 
weighing  the  US  rale  by  the  proportion 
of  the  total  yellowfin  tuna  caught  by  the 


R«-(iyc 


tn        2        3 

III        fK^/Tu,)C 
1-1 1-1 k-1 


foreign  nation  that  was  caught  in  each 
year,  on  each  species  grouping,  and  in 
each  area.  The  US.  weighted  average 
(bi-%)  is  calculated  as: 


"1 


where  Ku*  equals  the  numtnir  of 
dolphins  killed  by  the  United  State* 
fleet  during  year  i.  of  species  grouping  | 
and  In  area  k  and  Ty^  equals  the  tuns  of 
yellowfin  caught  by  the  US  fleet  during 
yea.  I.  on  species  grouping  )  and  in  area 
k   Cm  equal*  the  tons  of  yellowfin  tuna 
caught  by  the  foreign  nation  during  year 
I.  on  species  grouping  |,  and  in  art^a  k 
and  C        IS  the  total  catch  of  the  foreign 
nation  for  all  years,  species  groupings, 
and  areas  combined 

Finally  the  U  S  rate  (R,»l  is 
multiplied  by  1  25  to  apply  the  stdfidard 
that  nalmns  must  have  a  kill  rule  within 
25  pen  eiit  of  the  I'  S  rate  If  the  foreign 
nation  s  rate  is  less  than  or  equal  to  the 
adiusted  I'  S  rate  then  they  have  met 
the  mnrlality  rate  (est  st.ind.ird 

Example 

lo  simplify  this  hypothetical  example 
we  will  assume  that  nation  X  has 
chosen  to  use  only  the  most  recent  year 
(or  the  only  year  data  wiis  i  i)ilf(.ted) 
IKinng  the  yuar.  nation  X  has  (  ompleted 
a  observed  trips  and  made  2S0  observed 
sets  on  dolphins  Dolphin  mortality  and 
yellowfin  catch  during  dolphin  sets  for 
nation  X  and  the  United  States  dunng 


the  most  recent  year  are  presented  in 
Table  1. 

1  Nation  X  Rate  (hypothetical) 


R, - 


(1(MO-t-(100»0*« 
00*5000  4  25001 


( 1000  4  500-^0  4-2000 -f 

21.100  »  flOOOl 


*WO/.10500 
-  0  125 

2  United  States  Rate  (hypothetical) 

R,  ,  -  !  1    Wf**))  l|2IJO;5O0!10a)  ♦  (800/ 
IMOOLVKI  t  |10()/4<X))0  ♦  {ZIi! 

2i«)|  Jioo  ♦  |HiiiJo'a)o()n|2ioi«)  ♦  (  joo/ 
e<wuiwnxi| 

=  (4<)0  4lfl6.e«7  ♦0  4- 

230  »  &M0  *  2f100]lM-4*) 
=  0299 

3  Comparison  of  Nation  X  and  United 
States  Rates  (hypothetical) 

NulKin  X  rale  -0  .125 

I' S   rHtB  |K,,)  .  1  25'0  2ye  -  1  25     0  V* 

Therefore,  because  Nation  X's  rate  is 
less  than  the  adjusted  U  S.  rate,  it  will 
be  eligible  to  import  yellowfin  tuna  into 
the  United  States 


lABLf  1  — NuMB€B  Of  Dolphins  K(U£D 
Mto  Yellowfin  Tuna  Cauoht  by  Na- 
tion X  ANO  TME  UNfTtD  STATES  DUR- 
ING THE  Most  Recent  Fishing  Year. 
ON  Common  and  All  Other  Species. 
AND  in  Three  Fishing  Areas 

(Hypotfwbcal  aurnpte] 
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•  NaOon  X  Catch-  tf  ••ts^aOSOO 
Intermediary  Nations 

Nations  that  export  yellowfin  tuna 
and  tuna  products  to  the  United  States 
and  which  also  import  yellowfin  tuna 
and  tuna  products  caught  by  vessels  of 
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other  nations  will  be  required  to  take 
action  under  this  rule,  if  the  United 
States  bans  imports  from  any  nation. 
Intermediary  nations  must  certify  to  the 
U.S.  Government  that  they  have  acted 
within  60  days  of  the  U.S.  ban  to 
prohibit  imports  of  yellowfin  tuna  and 
tuna  products  from  a  nation  that  is 
banned  from  directly  exporting  tuna  to 
the  United  States.  Intermediary  nations 
that  fail  to  provide  such  a  certification 
within  90  days  of  the  U.S.  ban  will  not 
be  allowed  to  import  yellowfin  tuna  into 
the  United  States.  The  rule  provides 
intermediary  nations  an  additional  30 
days  to  certify  their  action  to  the  U.S. 
government.  This  period  for  notiRcation 
to  reach  our  government  is  intended  to 
allow  intermediary  nations  the  full  60 
days  to  be  informed  of  the  U.S.  embargo 
of  a  nation's  tuna  and  to  take  the 
necessary  steps  to  prohibit  import  of  the 
same  products. 

The  reference  to  intermediary  nations 
was  contained  in  the  1988  amendments 
to  the  MMPA  and  is  intended  to  prevent 
embargoed  nations  from  circumventing 
the  embargo  by  passing  their  tuna 
through  other  nations  for  importation 
into  the  United  States.  However,  the 
amendment  also  provides  the  Secretary 
with  discretion  to  consider  its 
requirements  and  purposes  satisfied 
without  requiring  formal  governmental 
certifications  when  there  is  no  reason  to 
suspect  that  nations  are  importing  tuna 
from  embargoed  nations.  Accordingly,  a 
nation,  which  the  Secretary  determines 
does  not  obtain  any  part  of  its  tuna 
supply  from  embargoed  nations,  will  not 
be  required  to  certify  that  it  has  banned 
imports  from  the  embargoed  nation  or 
nations.  Each  nation  therefore,  which 
expects  to  export  tuna  to  the  United 
States,  should  determine  from  its 
citizens  whether  yellowfin  tuna  fixim  a 
nation  whose  tima  is  prohibited  from 
entry  into  the  United  States  is  also 
imported  into  their  country.  If  a  nation 
learns  that  it  imported  such  tuna,  then 
appropriate  action,  described  above, 
should  be  taken.  Should  an  intermediary 
nation  be  embargoed  under  this  rule, 
other  intermediary  nations  would  be 
required  to  prohibit  yellowfin  imports 
from  that  nation  as  well,  if  they  v\rish  to 
continue  to  import  tuna  into  the  United 
States. 

As  of  the  date  of  publication  of  this 
rule,  only  El  Salvador  is  prohibited  from 
exporting  yellowfin  tuna  and  yellowfin 
tuna  products  to  the  United  States.  The 
U.S.S.R.,  which  was  prohibited  from 
exporting  yellowfin  tuna  to  the  United 
States  under  the  previous  rule  (53  FR 
8910.  March  18, 1968).  has  not 
participated  in  the  ETP  fishery  for  over 
two  years.  Therefore,  the  prohibition  on 


the  importation  of  yellowfin  tuna  and 
tuna  products  into  the  United  States  is 
no  longer  appropriate  and  is  hereby 
rescinded.  The  time  period  for 
intermediary  nations  to  embargo  tuna 
imported  from  these  nations  with 
existing  embargoes  will  start  running 
from  the  effective  date  of  these 
regulations.  The  United  States  considers 
the  publication  of  these  regulations  as 
the  first  effective  opportunity  to  advise 
them  to  comply  with  these  provisions 
recently  added  to  the  Marine  Mammal 
Protection  Act  by  the  1988  amendments. 

Embargo  of  All  Fish  Products 

This  revised  interim  final  rule  requires 
that  the  Secretary  of  Commerce  certify 
to  the  President  when  a  ban  on  tuna 
imports  under  this  rule  remains  in  effect 
for  six  months.  That  certification  will  be 
considered  a  certification  for  the 
purposes  of  section  8  of  the  Fishermen's 
Protective  Act  of  1967  and  could  trigger 
an  embargo  on  all  fish  products  from  the 
nation  that  was  subject  to  the  initial 
import  ban.  This  provision  appbes  to 
both  harvesting  and  intermediary 
nations. 

Certifications  in  Effect  Before  August 
16.  1988 

For  harvesting  nations,  a  finding  of 
comparabilify  (or  "conformance")  in 
effect  before  August  16, 198a  will 
continue  in  effect  until  a  determination 
(either  affirmative  or  negative)  is  made 
on  a  new  request  for  a  finding  under 
these  new  regulations,  if  the  request  and 
required  supporting  documentation  were 
submitted  by  August  16, 198a  If  a 
request  and  documentatiofi  from  a 
harvesting  nation  were  not  received  by 
that  date,  the  existing  finding  of 
conformance  was  rescinded  and 
yellowfin  tuna  and  tuna  products  from 
that  nation  were  banned  from 
importation  into  the  United  States.  That 
ban  continues  until  a  new  finding  of 
comparabilify  is  made. 

Certifications  in  Effect  on  the  Date  This 
Rule  is  Published 

A  fmding  of  com|}arabilify  that  is  in 
effect  on  the  date  these  regtilations  are 
published  in  the  Federal  Register  will 
remain  in  effect  until  a  new  finding  is 
made  based  on  the  application  for 
renewal  that  is  required  to  be  submitted 
by  July  31. 1989  or,  if  the  nation 
participates  in  the  lATTC  observer 
program,  within  14  days  after  the  lATTC 
release  the  required  observer  data, 
whichever  is  later.  Should  a  nation  with 
an  affirmative  finding  fail  to  appfy  for  a 
renewal  of  its  finding  by  the  required 
date,  the  finding  will  be  terminated  and 
imports  from  that  nation  wrill  be  banned. 


Confidentiality 

All  ddta  submitted  by  forpigr  rarions 
in  compliance  with  this  rule  will  be  kept 
confidential  as  allowed  by  U.S.  law. 
Generally,  this  means  that  confidential 
business  information  will  be  made 
available  to  the  public  only  in 
aggregated  form 

Classification 

This  rule  is  being  issued  as  an  interim 
final  rule  because  the  statute  requires 
har\esting  nations  meet  action 
requirements  by  January  1,  1989  as  well 
as  additional  requirements  that  must  be 
in  place  by  1990.  Public  comment  prior 
to  publication  is  therefore  impracticable. 

The  Assistant  Administrator  has 
determined  that  the  modifications  to  the 
regulations  being  made  at  50  CFR 
216.24(e)  will  not  have  a  significant 
impact  on  the  human  environment 
NMFS  has  prepared  an  environmental 
assessment  (EA)  on  the  modification. 
The  conclusion  of  that  EA  was  a  finding 
of  no  significant  impact  on  the  human 
environment  other  than  economic  and 
social  impacts.  Therefore,  an 
environmental  impact  statement  is  not 
required.  The  EA  is  available  upon 
request  (see  AOURCSS). 

The  Under  Secretary  for  Oceans  and 
Atmosphere  has  determined  that  this 
rule  is  a  "major"  Federal  action  under 
Executive  Order  12291.  The  potential 
annual  effect  on  the  U.S.  economy,  in 
the  worst  case,  would  exceed  $100 
milbon.  However,  this  interim  final  rule 
is  exempt  from  the  advance  review 
requirements  of  Elxecutive  Order  12291 
under  section  8(aK2).  which  exempts 
actions  that  must  meet  statutory  or 
judicial  deadlines.  Deadlines  imposed 
by  the  Marine  Mammal  Protection  Act 
Amendments  of  1988  (Pub.  L  100-711) 
require  that  yellowfin  tuna  harvesting 
nations  act  to  comply  with  provisions  of 
the  statute  beginning  January  1. 1989. 
This  rule  is  being  reported  to  the 
Director  of  the  Office  of  Management 
and  Budget  with  an  explanation  of  why 
it  is  not  possible  to  follow  the 
procedures  of  that  order 

The  Regulatory  Flexibihty  Act  does 
not  apply  since  the  opportunify  for 
public  comment  prior  to  publication  of 
the  interim  final  rule  is  not  required  by 
the  Marine  Mammal  Protection  Act  or 
any  other  act.  As  a  result,  a  Regulafor> 
Flexibility  Analysis  was  not  pi-epared. 

This  rule  contains  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U3.C  3501  et 
seq.).  The  collections  which  arc  subject 
to  the  Act  are  found  at  50  CFR  216.24(e) 
(3)  and  (4)  and  have  been  approved  by 
the  Office  of  Management  and  B\idget 
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lOMHl  un<ltT  OMH  C'lnitrul  Numhrr 

f*u()lir  rfptirtinx  hurilen  fnr  Ihi* 
lollec.tiun  of  infiirnirttion  m  i-stimrtted  in 
rtvermjr   M)  hiiur»  fx^r  respons*' 
in(  liidinx  lh«>  lime  for  twu-wuix 
iniilnii  lions  »eiirchin)(  existing  duln 
loun  ••»   Krtihcnnx  and  maintaining  the 
dula  necil«'d,  and  complptin^  and 
r»"vipw!nn  the  collection  of  information 
Importers  are  required  to  present  the 
information  on  a  form  370-1  "Yellowfln 
Tuna  Ortificule  of  Ongm    at  the  lime  of 
entr>    Burden  hour*  for  the  lalmon/ 
halibut  collection  1>  sstimated  to  be  the 
lame  at  for  yellowfln  tuna  S«nd 
commenta  regarding  these  burden 
esltmatps.  or  any  other  aapert  of  thi» 
collection  of  information  including 
lugyeiitiont  for  reducing  thlf  burden,  to 
the  National  Marine  Fliheriet  Service 
IIK/PKl).  1335  Fjiit  West  Highway. 
Silver  Spring.  MU  2<»ia  and  to  the 
Office  of  Information  and  Regulatory 
Affair*.  Office  of  Management  and 
Budget.  Washington.  DC  2D603  (Attn; 
Paperwork  Reduction  Act  Pr«|ec!  Oft*fr- 
IKMUII 

Tills  rule  does  not  contain  pollclea 
with  federaium  impllcatiuna  sufTlcienI 
to  warrant  preparation  of  a  faderaliant 
aaaessmeni  under  P.xecutlve  Order 
12612. 

Lb<  of  Subhcta  In  H  CFR  Zi« 

Admlnlstraltve  practice  and 
pr(M:edur«.  bnporta.  Marine  mammals. 

iVnalties.  Reporting  and  recordkeeping 
requirement «.  Transportation 

DhIa   March  I    IIMR 
laoiM  K.  Doutiaa,  |r  . 

/Aw^M/.'v  Attit(anl  Aiimini»trator  for  h'i»henetM. 
i\ali('nnl  Marine  h'i»hnnna  S*iryi<.« 

For  the  reasons  set  forth  In  the 
preamble.  50  CfTl  Pari  216  Is  amended 
an  follow* 

PART  219— REQULATtONS 
QOVERNINO  THE  TAKINO  ANO 
IMPORTING  Of  MARINE  MAMMALS 

1  The  authority  citation  for  50  CFTt 
Part  Z\&  continues  to  read  as  follows 

AuilKidty  ifl  irsc  I3m-l«r 

2  Section  210  3  Is  amended  by 
revising  ihe  definition  of    FTP  Fishing 
Area  1     to  include  an  easterly  boundary 
at  on'  W   longitude  and  adding  one  new 
definition  for    intermediary  nation."  in 
alphrtbetical  order,  to  read  na  follows 

|21ft3     OwflnMons. 

•  ■  •  •  • 

ETP  Fishing  Area  1  means  the 
northern  coastal  portion  of  the  ETV  east 
of  117-  W   longitude,  north  of  5'  N 
latitude,  and  wast  of  W  W  longitude 


IrUcrrrpdiory  nation  means  a  nation 
which  exports  yellowfln  tuna  or  tuna 
produi:ts  to  the  I'nited  States,  and  which 
imports  yellowfln  tuna  or  tuna  products 

•  a  •  »  ■ 

3  Section  216  24  is  amended  by 
revising  paragraphs  (e)(l].  (2).  (3).  (4). 
and  (5)  to  read  as  follows 


JitOng  and  r«tM«d  acts  mUdtHal 


|21«.24 

to 


(e)  Importation.  (1)  It  is  illegal  to 
import  into  the  United  State*  any  fish, 
whether  fr«*h,  froten.  or  otherwi*e 
prepared.  If  the  fish  have  been  caught 
with  commercial  Ashing  te<:hno>ogy  that 
results  In  the  Incidental  kill  or  incidental 
serlou*  tn|ury  of  marine  mammal*  in 
excesa  of  that  allowed  under  this  part 
for  U  S.  fishermen  or  In  excea*  of  what 
t*  apeclfied  In  *ub»ection  (e)(5)  in  the 
case  of  fishing  for  yellowfln  tuna 

(2)  The  following  fiah  and  categories 
of  fish,  which  the  Ataiatant 
Administrator  ha*  detsrmined  may  be 
Involved  with  commercial  fishing 
operations  which  cause  the  death  or 
injury  of  marine  mammals,  are  subject 
to  the  requirements  of  this  *«ctionj 

(I)  Yallowfin  tuna.  The  following  U  S. 
Harmonized  Tariff  Schedule  Item 
Number*  identify  the  categories  of  tuna 
and  tuna  products  under  which 
yellowfln  tuna  la  imported  Into  the 
United  State*  and  which  are  subject  to 
the  rvadictioaa  of  paragrapha  (eH3]  and 
(e)(S)  of  this  section. 

(A)  Fish,  fresh  or  chilled,  excluding 
fish  fllleta  and  other  fi»h  meat  of 
heading  030r 

0302  J2  00  00  Yellowfln  tunas 

(B)  Fi*h,  frozen,  excluding  fl*h  fillet* 
and  other  fl*h  meat  of  heading  0303: 

0303  42 J»  Yellowfln  tunas 

(c|  Prepared  f I  ah  fl*h  whole  or  in 
piece*,  but  not  minced:  Tuna.  *kipiack 
and  Atlantic  bonito: 

1004  14  10  00  Tuna*  and  skipiack.  in  airtight 
conlainer*.  In  oil.  except  cans  marked  as 
other  than  yellowfln  tuna  in  a  maimer 
approved  in  advanoa  by  the  National  Martne 
FIsherle*  Service  Southwest  Rs«K>r\aI 
Director 

ie(M.14J0.40  Ttmas  aa^  skipjack  Ui  airti({hl 
container*:  not  in  oil.  other  than  albacx>re. 
except  can*  marked  as  other  than  yellowfln 
tuna  in  a  manner  approved  in  advance  by  the 
National  MarUie  Flshertee  Service  Southwest 
KsKlonal  Director 

1904  14.90.40  Tunas  and  skipjack  In  airtight 
containare:  other  other  than  albacore.  except 
cans  marked  as  other  than  yellowfln  tuna  in 
a  manner  approved  In  advance  by  the 
National  Marina  Flaherie*  Service  Southwest 
Refllonal  Director 

1004  14.40^)0  Tuna*  and  sklpfack.  not  Ui 
aiftighl  omtalnerK  in  bulk  or  in  immediate 


containers  weighing  with  their  cjintents  over 
6  8  kjj  PHch  not  in  oil 

ie04  14  50.00  Tunas  and  «kip(uil   in  airtlgiit 
container*  other 

(ii)  Salmon  and  Halibut.  The  following 
U  S  Harmonized  Tariff  Schedule  Item 
Number*  identify  the  categorie*  of 
■dimon  and  halibut  product*  which  are 
imported  into  the  United  State*  and  are 
subject  to  the  reatriction*  of  paragraph 
(e)(4)  of  thi*  section: 

(A)  Fi»h.  fresh  or  chilled,  excluding 
fibh  nileta  and  other  fish  meat  of 
heading  0302: 

030Z.12.00     Pacific  •almon.  Atlantic 
aalmon.  and  Danube  salmoa 

030Z.Z1  00.00     Hahbul  and  Greenland 
turtwt 

(B)  Fi*h,  frozen,  excluding  fi»h  fillet* 
and  other  Tnh  meat  of  heading  0303: 

030a.10.00     Paaflc  •almon. 

0303  22  00     Atlantic  salmon  and  Danul* 
•almon 

0303.31  00.00  Halibut  and  Greenland 
turbot 

(C)  Fish  fillet*  and  other  fi*h  meat. 
fre*h.  chilled  or  frozen  of  heading  0304: 

0304  10  40  40  Fresh  or  chilled  flUet*; 
Flatfiah 

0304.ia40JO  Fresh  or  chilled  Filleta:  other 
(aahnon). 

0304.20.20  22  Froaea  fUleU:  Halibut 

0304.20«>.SO  Other  HallbuL 

03O*.2fX.tl0M  Other  (•almon). 

(D)  Fish,  dried,  salted  or  In  brine; 
unoked  fish,  whether  or  not  cooked 
before  or  during  the  smoking  proceaa; 

Q30S  41  00  00  Smoked  fish,  including 
fillet*  Salmon. 

0306  08  40.00    Fish  salted  but  not  dned  or 
smoked  and  fish  in  bnne:  Salmon 

(F.)  Prepared  or  preserved  fish;  fish, 
whole  or  in  piece*,  but  not  minced: 

1004  11     Salmon. 

(3)  Yellowfln  tuna,  (i)  All  shipments  of 
tuna  and  tuna  products  li*ted  in 
paragraph  (e)(2)(i)  of  thi*  section,  from 
any  nation,  may  be  imported  into  the 
United  States  only  if  (1)  accompanied  by 
a  separate  Yellowfln  Tuna  Certificate  of 
Ongin  (Standard  Form  370-1);  and  (2)  in 
the  case  of  a  harvesting  nation,  the 
finding  alloviring  Importation  Is  made  as 
required  by  paragraph  (e)(5)(i)  or.  in  the 
case  of  an  intermediary  nation,  an 
embargo  has  not  been  imposed  under 
paragraph  (e)(5)(xi).  Shipment*  of  tuna 
and  tuna  product*  from  nation*  which 
are  both  harve*ting  and  intermediary 
nation*  mu*t  satisfy  the  provisions 
which  apply  to  both  categories  of 
nations  in  order  to  be  Imported  into  the 
United  States. 

(ii)  The  Yellowfin  Tuna  Certificate  of 
Origin  must  include  the  following 
information: 
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(A)  Exporter  (Name  and  Address); 

(B)  Consignee  [Name  and  Address); 

(C)  Identity  and  quantity  of  the  tuna 
to  be  imported,  listed  by  U.S.  tariff 
schedule  number; 

(D)  Areas  of  harvest  (ETP,  western 
and  central  Pacific  Ocean,  Atlantic 
Ocean,  Indian  Ocean); 

(E)  Name  of  vesseUs)  that  caught  the 
tuna,  country  under  whose  laws  the 
vessel  operated,  and  the  date(8)  of 
fishing  trip  on  which  the  tuna  was 
caught; 

(I^  Other  documentation  as  may  be 
required  by  the  Assistant  Administrator, 
subsequent  to  granting  a  finding  in 
paragraph  (e)(5)  of  this  section; 

(G)  A  declaration  to  be  signed  by 
either  a  responsible  government  official 
from  the  harvesting  nation,  the  vessel 
master,  the  vessel  owner's 
representative,  or  a  representative  of  the 
cannery  which  processed  the  fish  which 
states;  "1  certify  that  the  above 
information  is  complete,  true  and  correct 
to  the  best  of  my  knowledge  and  belief." 

(4)  Salmon  and  Halibut.  All  shipments 
of  fish  and  fish  products  listed  in 
paragraph  (e)(2)(ii)  of  this  section,  from 
any  nation,  may  not  be  imported  into  the 
United  States  unless  the  following 
conditions  are  met: 

(i)  The  shipment  is  accompanied  by  a 
commercial  invoice  and/or  a  bill  of 
lading  indicating  the  following: 

(A)  Nation  of  registry  of  the  fishing 
vessels]  involved; 

(B)  Exporter  (name  and  address); 

(C)  Consignee  (name  and  address); 

(D)  Identity  and  quantity  of  the  fish  or 
fish  products  to  be  imported;  and 

(ii)  The  shipment  is  accompanied  by  a 
statement  by  a  responsible  official  of  the 
harvesting  nation  or  the  master  of  the 
vessel  which  caught  the  fish  that  such 
fish  were  not  caught  in  a  manner 
prohibited  for  U.S.  fishermen  by  these 
regulations.  The  statement  will  identify 
the  species,  quantity,  and  exporter  of  the 
fish  to  which  the  statement  refers,  and 
be  submitted  at  the  time  of  importation; 


or 


(iii)  A  responsible  official  of  the 
harvesting  nation  may  certify  to  the 
Assistant  Administrator  that  all  of  its 
flag  vessels  are  fishing  in  conformance 
with  these  regulations  or  that  the  fishing 
technology  practiced  by  the  harvesting 
nation  with  respect  to  the  species  of  fish 
presented  for  importation  into  the 
United  States  does  not  result  in  deaths 
to  marine  mammals  in  excess  of  that 
which  results  from  U.S.  commercial 
fishing  operations  as  prescribed  by 
these  regulations.  Upon  receipt  of  a 
statement  of  conformance,  the  Assistant 
Administrator  may  then  make  a  finding, 
and  publish  such  finding  in  the  Federal 
Register,  that  fish  imports  listed  in 


paragraph  (e)(2)(ii)  of  this  section  from 
the  nation  were  not  caught  with 
commercial  fishing  technology  which 
results  in  the  incidental  kill  of  marine 
mammals  in  excess  of  U.S.  standards. 

(5)  Yellovv-fin  tuna.  (!)  Any  tuna  or 
tuna  products  in  the  classifications 
listed  in  paragraph  (e)(2){i)  of  this 
section,  from  harvesting  nations  whose 
vessels  of  greater  than  400  short  tons 
carrying  capacity  operate  in  the  ETP 
tuna  purse  seine  fishery  as  determined 
by  the  Assistant  Administrator,  may  not 
be  imported  into  the  United  States 
unless  the  Assistant  Administrator 
makes  an  affirmative  finding  and 
publishes  the  finding  in  the  Federal 
Register  that: 

(A)  The  government  of  the  harvesting 
nation  has  adopted  a  regulatory  program 
governing  the  incidental  taking  of 
marine  mammals  in  the  course  of  such 
harvesting  that  is  comparable  to  the 
regulatory  program  of  the  United  States; 
and 

(B)  The  average  rate  of  incidental 
mortality  by  the  vessels  of  the 
harvesting  nation  is  comparable  to  the 
average  rate  of  incidental  mortality  of 
marine  mammals  by  U.S.  vessels  in  the 
course  of  such  harvesting. 

(ii)  A  harvesting  nation  which  desires 
an  initial  finding  under  these  regulations 
that  will  allow  it  to  import  into  the 
United  States  those  products  listed  in 
paragraph  (e}(2)(i)  of  this  section  must 
provide  the  Assistant  Administrator 
with  the  following  information: 

(A)  A  detailed  description  of  the 
nation's  regulatory  and  enforcement 
program  governing  incidental  taking  of 
marine  mammals  in  the  purse  seine 
fishery  for  yellowfin  tuna,  including; 

[1)  A  description,  with  copies  of 
relevant  laws,  implementing  regulations 
and  guidelines,  of  the  gear  and 
procedures  required  in  the  fishery  to 
protect  marine  mammals,  including  but 
not  limited  to  the  following: 

[i]  A  descnption  of  the  methods  used 
to  identify  problems  and  to  take 
corrective  actions  to  improve  the 
performance  of  individual  fishermen  in 
reducing  incidental  mortality  and 
serious  injury.  By  1990  the  methods  must 
identify  individual  operators  with 
marine  mammal  mortality  rates  which 
are  consistently  and  substantially  higher 
than  the  majority  of  the  nation's  fleet 
and  provide  for  corrective  training  and. 
ultimately,  suspension  and  removal  from 
the  fishery  if  the  operator's  performance 
does  not  improve  to  at  least  the 
performance  of  the  majority  of  the  fieet 
in  a  reasonable  time  period; 

(/;]  By  1990,  a  description  of  a 
regulatory  system  in  operation  which 
ensures  that  all  marine  mammal  sets  are 
completed  through  backdown  to  rolling 


the  net  to  sack -up  no  later  than  one-half 
hour  after  sundown,  except  that 
individual  operators  may  be  exempted, 
if  they  have  maintained  consistently  a 
rate  of  kill  during  their  observed 
sundown  sets  which  is  not  higher  than 
that  of  the  nation's  fieet  average  during 
daylight  sets  made  during  the  time 
period  used  for  their  comparability 
finding;  and 

(/;;]  By  1990.  a  description  of  iu 
restrictions  on  the  use  of  explosive 
devices  in  the  purse  seine  fishery  which 
are  comparable  to  those  of  the  United 
States. 

(2)  A  detailed  description  of  the 
method  (e.g..  lATTC  or  other 
international  program  obser\'er  records). 
and  level,  of  observer  coverage  by 
which  the  incidental  mortality  and 
serious  injury  of  marine  mammals  will 
be  monitored; 

(B)  A  list  of  its  vessels  and  any 
certified  charter  vessels  of  greater  than 
400  short  tons  carrying  capacity  which 
purse  seined  for  yellowfin  tuna  at  any 
time  during  the  preceding  two  years  in 
the  ETP,  Indicating  the  status  of  each 
such  vessel  during  that  two  year  period 
(i.e.  actively  fishing  in  ETP.  fishing  in 
other  waters;  in  port  for  repairs; 
inactive)  and  the  status  of  each  vessel 
expected  to  operate  in  the  ETP  in  the 
year  In  which  the  submission  is  made 

(C)  A  compilation  of  the  best 
available  data  for  the  1986  calendar 
year  and  each  subsequent  calendar  year 
on  the  performance  of  any  of  its  purse 
seine  vessels  (including  certified  charter 
vessels)  fishing  at  any  time  for  tuna 
associated  with  marine  mammals  wnthin 
the  ETP  including  the  following: 

[1)  Total  number  of  tons  of  yellowfin 
tuna  observed  caught  in  each  fishing- 
area  by  purse  seine  sets  on; 

[I]  Common  dolphin  and 

(if)  All  other  marine  mammal  species: 

[2]  Total  number  of  marine  mammals 
in  each  fishing  area  by  species/stock 
observed  killed  and  seriously  injured  by 
purse  seine  sets  on: 

[!]  Common  dolphin  and 

[ii)  All  other  marine  mammal  species: 

[3]  Total  number  of  observed  trips  and 
total  number  of  observed  purse  seme 
sets  on  marine  mammals  in  each  fishing 
area  by  the  nation's  purse  seine  fieet 
during  the  yean 

(4)  Total  number  of  vessel  tnps  and 
total  number  of  purse  seine  sets  on 
marine  mammals  in  each  fishing  area  by 
the  nation's  purse  seine  fleet  during  the 
yean  and 

(5}  The  total  number  of  observed 
purse  seine  sets  in  each  fishing  area  in 
which  more  than  15  marine  mammals 
were  killed. 
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(I))  Dala  rfcjuirfd  by  paragraph 
(t»)(51(iiI{CI(^]  prusented  Individually  ftir 
the  following  rartnne  mammal  ipeci**/ 
ilcM.kft-  on[!ibor»»  spotted  dolphin,  coaatal 
ipoitpd  dolphin,  cmtem  ipinnnr 
dolphin,  whitebflly  «pinner  dolphin, 
rommofi  dolphin,  stnp«d  tlolphin.  and 
OthfT  miinnc  mHUimrtli 

(Kj  A  di-vtnp'ion  of  tK«  iource  of  the 
dala  prt)vult'<!  in  -iciujrdHiu.e  with 
p<ir«HrHph  if  ii '>|iii  H  < ')  of  thu  iectlon 
The  ohnerver  program  from  which  theie 
ddta  aiT  pn)vidpd  mimf  be  operated  by 
the  I.AlTf'   ir  another  intemafiona! 
projcrum  in  tvhirh  the  I'nited  Statet 
partK.ipaifs  mui  must  sample  at  least 
the  iame  perr-rntage  of  the  fishing  tript 
as  the  I  niled  S<«tB«  »<:hw\r«s  over  the 
Mm«  time  period.  unJes*  the  As«i»tar>f 
Adniiniatmlnr  (*»•>« rmmes  that  an 
alternate  ohaerver  proffmrn.  including  a 
lesaer  level  of  observer  coir«nig«.  will 
provide  a  sufficiently  rellalJe  awrsge 
rale  of  incidental  taking  fur  the  natiun. 

(lU)  A  nation  app^tnn  for  lU  tniOal 
Tindirig  of  comparability  ahauid  apply  at 
least  1.^  days  l3efor«  th«  desirad 
effective  data  Tha  Aasiatant 
Administrator  a  delernttnaUon  on  a 
nattoti  a  applicaticxi  for  its  initial  ftmiiag 
will  b«  announced  and  pabiiahad  in  tlie 
Fadaral  RagMar  within  120  days  of 
recatpl  of  tha  informatioa  nxfmind  in 
paragraph  (e)(5Kti|  of  tiua  aactioo.  A 
flnduig  ta  valid  otiiy  for  tha  pariod  for 
which  It  waa  laauad.  and  oiay  ba 
terminated  before  the  end  of  tha  year  If 
tha  Aaalatant  AdmioUtrator  find*  tkat 
the  lustiun  no  lon^r  haa  a  ootBp*nibla 
ragalalory  prograas  or  kill  rata. 

(iv)  A  harvesting  oaUoQ.  wbick  haa  kn 
effect  a  poaitive  Oadtng  uadaf  this 
section,  may  raquaat  renewai  of  Ita 
finding  for  the  subaaqueni  calendar  yaar 
by  providing  the  Assiataat 
Administrator  |uly  31.  or  for  natlona 
participating  in  the  lATTC  observer 
program,  within  14  days  afier  tha  dale 
the  lATTC!  releases  data  on  porpotsa 
mortality,  whichever  Is  later,  an  annual 
r«p«rt  updating  the  information  Hated  hi 
f  Zlft  24(eM5Mti!  which  is  carrent 
through  the  previous  full  calendar  year 
(v)  The  AssiMant  AdBTtnistratof  will 
make  an  affirmative  finding  or  rsnew  an 
affirmative  finding  for  a  harveating 
natitm  if 

(A)  The  harvesting  nation  has 
providad  all  inforniation  mqaired  by 
paragraphs  (el|5|(iil  and  (e)(5Hlv)  of  thia 
section. 

|B)  The  imUuq  s  regulatory  program  la 
comparabU  tu  tha  regulatx>ry  prograai  of 
tha  United  Stalaa  aa  described  m 
paragraphs  (a),  (b).  (c).  ld)(21.  and  [(]  of 
this  section  and  the  nation  tusa 
incorporated  into  ita  regulatory  program 
such  additional  prohibitiuaa  aa  tha 
United  States  may  apply  to  Its  own 


vessels  within  \aO  days  after  the 
prohibition  apphes  to  VS.  veaaals, 
except  that  proviaiona  for  identifying 
and  ramovtng  problem  operators, 
pnihibamg  sundown  seta,  and 
restricting  the  use  of  exploaivea 
described  in  (eH5HiiHA)( 7)  must  be 
applied  by  a  nation  to  rts  vesaela  by 
lanuary  I.  lUHO; 

|(1)  The  data  on  aianna  noammal 
mortality  and  aenoua  m(ury  subnutted 
by  the  harvesting  nation  are  determined 
tu  be  accurate. 

(Dj  Tha  obaerver  coverage  of  fishing 
tnps  was  equal  to  that  achieved  by  tha 
United  States  during  the  aama  time 
period  or.  if  lesa,  waa  detemimed  by  the 
Assistant  Administrator  to  provide  a 
aufficiently  accurate  aaiupla  of  the 
nation  s  fleet  mortality  rale. 

(E)  The  average  kiU-per-ton  rate  for 
the  longeat  penud  of  tune  fur  which  data 
are  available,  up  tu  5  cooaacativa  yaara, 
or  for  the  moat  recent  year,  whlchaver  la 
lower.  IS  no  more  than  25  piercent 
greater  than  iha  U  S.  average  for  the 
same  time  period,  aftax  iha  US. 
mortality  rata  ia  waighad  to  accoont  for 
disaunilar  amounts  of  Tishtng  activitiaa 
between  Iha  two  nations  in  tha  thraa 
ETP  fishing  areas  aiid  for  camiBoa 
dolp^D  and  othar  nanna  nanunal 
apaciea.  txcapt  aa  providad  In 
(e)(5)(v)(F)  bakvw  for  Bndtoifla  made  in 
1990; 

{¥]  For  findiags  made  hi  1900  only. 
which  ar«  baaad  on  data  coUectsd 
through  tha  1S8B  Qahing  yaar.  a  aaUoii't 
average  aortality  rata  ka  no  more  than 
twice  that  of  tha  U.&-flag  fleat  (or  tiia 
same  pariod  after  tha  U.S  iMirUlity  rata 
IS  weigbad  to  account  for  dteaimiUr 
amouota  of  fiaklns  activitias  batvman 
the  two  natuwa  la  tha  ihrsa  ETV  fiohkif 
areaa  and  (or  coauaon  doiphtn  and  oihar 
marine  maaiunal  apeciaa; 

[G\  For  tha  \9m  flahuag  year  and 
subaaquant  yeara.  tlM  oalion  s  obaarved 
kill  of  eastern  apinnar  dolphin  [SteneUa 
longirvains)  and  coastal  spotted 
[SteneUa  utXmwota)  dolphin  is  no 
greater  than  IS  percent  and  2  percent 
reapecUvely.  of  tha  nation's  total  annual 
observed  dolphin  mortahty:  and 

(ii)  The  natloo  haa  complied  with  all 
reasonable  requests  by  the  Assistant 
AdBsinistrator  for  coopers  rion  in 
carrying  out  dolphin  population 
assessments  In  the  ETP 

(vi)  Tha  Asaiatant  Administrator  may 
r«quv«  venfvcation  of  statements  made 
in  connactioQ  with  requests  to  allow 
importations  Tha  Assutant 
Administrator  may  reconsider  a  finding 
upon  a  request  from  and  the  submiaaion 
of  additional  information  by  the 
harvesting  nation. 

(vii)  Any  finding  In  effect  on  April  la, 
low  will  renuiin  in  effect  antii  tha 


Assistant  Adxniniatrator's  decision  on 
the  1986  application  is  ansiouncad  or 
until  Septembar  1.  19W.  svhichfever  is 
earlier,  if  the  Assistant  Administrator 
received  on  or  before  August  IB,  1988,  a 
valid,  signed  and  substantially  conplate 
application  for  a  new  finding. 

(vtii)  The  1988  annual  report  (to  be 
submitted  In  198B)  required  in  paragraph 
(e)(5)(iv)  of  this  section,  most  Inchide 
data  for  the  years  1988.  1987.  and  1988, 
as  requested  in  paragraph  (eMSMtiKCK^l 
of  this  rule,  before  the  Assistant 
Administrator  will  consider  a  r*?qiiest 
for  a  renewal  of  a  finding  in  1989 
However,  data  on  coastal  spotted 
dolphin  do  not  have  to  be  submitted 
until  the  1988  annual  report. 

(ix)  Any  tuna  or  tmia  products  in  the 
claawifications  listed  in  paragraph 
(eK2)(i)  of  this  section,  from  any 
intermediary  nation,  may  not  be 
imported  into  the  United  States  if  the 
Assistant  Administrator  determines  and 
publishes  the  determination  in  the 
Fadaral  Raflctar  that  the  intermediary 
nation  has  not  provided  reasonable 
proof  and  has  not  carTlficd  to  the  United 
States  that  it  has  acted  to  ban  the 
importation  into  its  nation  of  all 
yellowfhi  tuna  and  tuna  products  from 
those  nations  from  which  the  United 
States  haa  banned  the  importation  of 
yellowfln  tuna  and  tuna  products.  The 
Secretary  will  not  requira  an 
intermediary  nation  to  certify  that  it  has 
tmplemantad  a  ban  on  yallowfia  tmia 
and  tuna  products  from  nations 
embarioed  by  tba  United  States,  if  the 
Secretary  is  satiaried  that  tha 
Intamadiary  nation  importa  tuna 
procbcts.  dnactly  or  indirectly,  frona 
sourcaa  otbar  than  an  embargoed  nation. 
The  intennadiary  nation's  ban  must  be 
effective  within  sixty  days  of  the 
effective  data  of  the  United  States  ban 
to  avoid  a  determination  prohibiting 
importation,  and  the  intermediary  nation 
must  supply  the  Assistant  ActeDunistrator 
with  the  reasonable  proof  and 
certification  within  90  days  of  the 
effective  date  of  the  United  States  ban 
in  order  to  avoid  imposition  of  the 
embar;90  on  the  9l8t  day.  An  embar^ 
under  Ihia  paragraph  may  be  lifted  by 
the  Asaistant  Administrator  upon  a 
deiermination  anr>ounced  in  the  Fadaral 
Ragtatar.  baaed  upon  new  information 
supplied  by  the  embargoed  nation,  that 
the  nation  haa  acted  to  ban  yellow&i 
tuna  and  tnna  products  from  thoae 
nationa  frooa  which  the  United  States 
has  banned  the  importation  of  yellowfin 
tuna  and  tuna  products. 

(x)  After  six  months  of  an  embargo 
b^og  in  place  against  a  nation  under 
this  section,  that  fact  ahall  be  certified 
to  the  Pretidant  for  purposes  of 


Federal  Register  /  Vol.  54.  No,  43  /  Tuesday.  March  7.  1989  /  Rules  and  Regulations 


»45] 


certification  under  section  8(a)  of  the 
Fishermen's  Protective  Act  of  1967  [22 
U.S.C,  1978(a))  for  as  long  as  the 
embargo  is  in  effect. 

(xi)  The  Assistant  Administrator  will 
promptly  advise  the  Department  of  State 
of  embargo  decisions  and  actions  and  of 
finding  determinations. 

|FR  Doc.  89-5154  Filed  3-2-69:  8:45  am' 
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Proposed  Rules 


Thm   •^tJon    o«    m«    FEDCRAl.    RfGlSTFR 
conUma    no«c—    to   V>m   pubte:    o«    tfi* 
propo*«d    iMo«nc«   of   oAm   and 
r»gU«tioo«     Th«    purpo««    o<    9>—«    no'>ce* 
tm   lo   g(v«   ntar*«t«d   p«r9(x>*   an 
cjpportunrty    to   pvtta^tm   n   tb«    ru»« 
making   poor   to    tha   adoptxxi    o*    tf>a    fnai 


DEPARTMENT  Of  AGRICULTURE 
AoficutturaJ  Mart(«tln9  S«rvtc« 
7  CFR  Part  sa 

(DA-««-11tl 

Grading  and  lnap«ction.  Oanaral 
8p«c«flcattona  for  Approvad  Dairy 
Plvna  and  StMidarda  for  Oradaa  of 
Dairy  Producta;  Propoaad  Ravtaion  of 
United  Stataa  Standarda  for  Gradea  of 
Butter 

AOaMCr  Agnrultuml  MarkflinH  S«tmc«. 

USDA 

ACTKMC  Propoaed  rule. 


r  Thia  document  propoan* 
rtjvialona  In  the  United  Statea  Standarda 
for  Grad«a  of  Buftar  The  atandarda  ara 
b«ing  rrviaed  lo  minimize  the  impact  of 
the    ahorl"  btxly  defect  in  the  grading 
proceaa  The  rrviauma  lake  into 
conaideration  the  changea  in  prtxiuction 
te<.hnology  and  marketing  practicea 
Modem  commercial  packaging 
equipment  tenda  to  rework  the  butter  lo 
that  the  condition  of  "ahort"  btnly  defect 
ia  eliminated  or  greatly  minimized  in  the 
butter  in  the  final  retail  butter  package 
DATI:  Commenia  mual  be  itibmitted  on 
or  before  April  6.  U>»9 
Auoecsa:  Commenta  ahould  b«  aent  to 
l)ire<  tor.  Dairy  Division.  Agni  ultural 
Marketing  S«^r\i(;e,  L'  S   Department  iif 
Agntulture  Room  :75()  South  Building. 
PC)   Box  HMfrfl   Wrtshmgton.  DC  ^JUIHO- 

POM  PUNTHtR  wrOAMATKM  CONTACT 

Rolrtnd  S    (iolden.  Dairy  [Voduc  t» 
Marketing  Spe<  laliat.  USDA/AMS/ 
Dairy  Divimon,  Room  Z'^W  South 
BuiKimg.  P  O   B<m  WVI.Srt   WrtuhinHlon. 
IK:  2«)«V-ft4.'S«,  (3)2)  «'   "4';i 

aumMMMTARv  mronaiATKMc  Thu 

prtipoaed  rule  haa  been  reviewed  under 
USDA  guidelinea  implementing 
Kxmulive  Order  \Z2S\  and  Secretary  • 
Memorandum  1.S12-1  and  hna  been 
cJaaaiHed  aa  a    non-ma|or'   rule  under 
cHtena  contained  therain 


The  Administrator  of  the  Agricultural 
Mrtrketing  S«Tvice  has  determined  that 
the  proposed  nile.  if  promulgated,  will 
not  have  a  sigiuncanl  economic  impact 
on  a  subittintial  number  of  small  entities 
be<  Huse  it  is  a  voluntary  standard  and 
the  reviBion  will  not  inert- ase  costs  to 
those  utilizing  the  standard. 

In  addition,  the  Agency's  Dairy 
Sundardi/.nMon  Section  conducted  a 
n'\  lew  of  lh>'  United  States  Standards 
for  Butter    I'he  objective  of  the  review 
was  to  obtain  tnith  current  and 
historical  information  relating  to  the 
Impact  of  the  "short"  body  defect  in  the 
butter  grading  proceaa.  "Short"  body 
rt» latea  to  the  bnttleneaa  of  butter  and  is 
influenced  by  proceaaing  techniques. 
The  review  involved  the  collection 
and  evaluation  of  information  from  the 
Agency  a  Dairy  Grading  Section  and 
frt)m  the  Amencan  Butter  Inatitute. 
which  repreaenta  the  butter  industry  It 
waa  determined  from  thia  information 
that  modem  commercial  packaging 
equipment  is  able  to  rework  butter  in 
such  a  way  that  any  "short"  body  defect 
in  the  butter  Is  eliminated  or  greatly 
minimiied  when  the  butter  is  converted 
into  retail  packages 

B«;cau8e  of  this,  less  importance 
should  be  given  to  the  "short"  body 
defect  when  grading  butter  Currently 
the  standarda  require  that  butter 
possessing  a  "definite  short"  body 
defect  receive  the  next  lower  grade 
With  the  present  packaging  technology, 
however,  such  downgrading  is 
Inappropnate  since  the  defect  no  longer 
causes  problems  when  the  butter  is 
packaged  for  consumers.  It  is  therefore 
proposed  that  the  US  Standards  for 
C.rades  of  Butter  be  revised  to  minimize 
the  impact  of  the    short"  body  defect 
Also.  It  IS  prtiposed  that  the  dpfinition  of 

short"  body  charactenstuj  be 
amended  to  add  a  definition  for 
"pninounced  short  " 
This  proposal  would 

1  Delete  the  "W  disrating  for  "slight 
short 

2  Change  the  "1  '  disrating  for 
"definite  short    to  a  "W  disrating 

3  Prtivide  for  a     1  '  disrating  for 
■pronounced  short  ' 

4  Show  a  definition  for  "pronounced 
short    in  the  "Explanation  of  Terma" 
section 

USDA  grade  standards  are  voluntary 
standards  that  are  developed  to  assist 
the  orderly  marketing  proceaa  Dairy 
plants  are  free  to  chooae  whether  or  not 
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to  uae  these  grade  standarda.  USDA 

grade  standards  for  dairy  producta  have 
been  developed  to  Identify  the  degree  of 
quality  m  the  vanoua  producU  Quality 
in  general  refers  to  usefiilnea*. 
desirability,  and  value  of  the  product — 
Its  marketability  as  a  commodity  When 
butter  IS  ofFiciaily  graded,  the  L'SDA 
regulations  governing  the  grading  of 
manufactured  or  processed  dHir>' 
products  would  be  in  effect  Tht-ie 
regulations  also  require  that  fecb  and 
charges  be  assessed  for  grading  scTvices 
provided  by  USDA 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  at  the 
Dniry  Division.  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture. 
Washington.  DC.  during  regular 
business  hours 

Uat  of  Subjecta  In  7  CFR  Part  58 

Kood  grades  and  standards.  Dairy 
products. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Pari 
56  be  amended  as  follow*; 

PART  S8M AMENDED] 

1  The  authonty  citation  for  7  CFR 
Part  5fl  continues  to  read  as  follows: 

Authority  Sees  202-206.  60  Slat  108?  aa 
gmended.  7  L'  S  C   1021-1627  unlew 
otherwise  noted 

2  In  S  58.2827,  Table  U  is  revised  to 
read  as  follows 

i  5«.2637    SpMiflcatlons  for  U.S  grsdM  o« 
bunar 


Tabl£  II— Characteristics  and 

DiSRATINGS  IN  BODY,  COLOR.  AND  SALT 


C^ar•ct•^stlcs 


Table  II— Characteristics  and  D»srat- 
iNGS  IN  Body,  Cocor,  and  Salt— Con- 
tinued 


Characlenstics 

Oisraimgs 

S 

0 

P 

Gfltty 1 

1 

2 

S— Shgrn.    D— OafinMK    P-Pmnomiaa. 

3.  Section  58.2835(b)(8)  is  revised  to 
read  as  follows: 

S  S8.263S    Explanation  of  tarms. 


(b)-   •  • 

(6)  Short  The  texture  is  short-grained, 
lacks  plasticity  and  tends  toward 
brittleness.  The  intensity  is  described  as 
"slight"  when  the  butter  lacks  pliability 
and  tends  to  be  brittle;  "definite"  when 
sharp  and  distinct  breaks  form  as 
pressure  is  applied  against  the  butter 
plug;  and  "pronounced"  when  sharp  and 
distinct  breaks  form  in  the  butter 
surface  when  the  trier  is  inserted,  or 
when  segments  of  the  butter  phig 
separate  along  fracture  lines. 
•         •         *         •         • 

Signed  at  Washin^cm.  DC.  on;  Mardi  2. 
1989 
Patrick  Boyla, 

Administrator.  AgricuIluraJ  MarktUing 
Senice 

[FR  Doc  89-5233  Filed  3-6-8R;  8:45  am| 

BILUNO  COM  Mw-ai-a 


Animai  and  Plant  Health  Inapactlon 
Servtca 

(Oockat  No.  87-0921 

7  CFR  Part  318 

SharwII  Avocadoa  From  Hawaii 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Proposed  rule 

SlMfMARr:  We  are  proposing  to  amend 
"Subpart — Hawaiian  Fruits  and 
Vegetables"  quarantine  and  regulations 
to  allow  interstate  movement  of 
untreated  Sharwii  avocados  from 
Hawaii  to  any  destination.  Movement 
would  be  authorized  by  a  certificate 
upon  compliance  with  certain  harvesting 
and  handling  requirements.  The 
interstate  movement  of  avocados  from 
Hawaii  is  regulated  to  prevent  spread  of 
the  Mediterranean  fruit  fly,  the  melon 
fly.  and  the  Oriental  fruit  fly.  It  appears, 
however,  that  the  Sharwii  variety  of 
avocado  is  not  a  boat  to  these  fruit  flies 
if  they  are  picked,  handled  and  packed 
in  compliance  with  the  regulation. 


DATE  Consideration  will  be  given  only 
to  comments  postmarked  or  received  on 
or  before  May  8. 1989. 

ADDRESSES:  Send  an  original  and  two 
copies  of  written  comihents  to  Helene  R. 
Wright,  Chief,  Regulatory  Analysis  and 
Development,  PPD.  APHIS,  USDA. 
Room  866,  Federal  Building.  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  Number  87-092.  Comments 
received  may  be  inspected  at  USDA, 
14th  and  Independence  Avenue,  SW., 
Room  1141-South  Building,  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  MFORMATIOM  CONTACT: 

Mr.  L.H.  Tengan.  Staff  Officer. 
Operations  Support  International 
Services.  APHIS,  USDA.  Room  654. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301-436-8892. 

SUPPLEMEKTARV  MFOMHATIOIC 

Background 

The  Hawaiian  Fruits  and  Vegetables 
regulations  (contained  in  7  CFR  318.13 
through  318.13-17  and  referred  to  below 
as  the  regulations],  among  other  things, 
govern  the  interstate  movement  from 
Hawaii  of  avocados  in  a  raw  or 
unprocessed  state.  Regulation  is 
necessary  to  prevent  spread  of  the 
Mediterranean  fruit  fly  [Ceratitis 
capitata  (Wied.)),  the  melon  fly  [Dacus 
cucurbitae  A(Coq.)),  and  the  Oriental 
fruit  fly  [Dacus  dorsalis  (Hendel)). 
These  fruit  flies,  commonly  referred  to 
as  "Trifly,"  infest  Hawaii  but  not  the 
rest  of  the  United  States. 

In  the  early  1980's,  Agricultural 
Research  Service  (ARS)  scientists 
determined  that  Shawil  avocados  are 
not  hosts  to  Trifly  if  they  are  picked 
with  a  stem  attached  and.  withm  24 
hours  after  being  picked,  certain 
handling  procedures  are  followed  and 
the  avocados  are  packed  in  cartons 
impervious  to  Trifly.  TTiis  research  ' 
provided  the  basis  for  a  proposal, 
published  in  the  November  19, 1985 
Federal  Register  (50  FR  47551-47555. 
Docket  No,  85-330),  to  allow 
certification,  for  movement  to  any 
destination  in  the  United  States,  of 
Sharwii  avocados  that  were  picked  and 


'  The  initial  ARS  researcb  was  conducted  during 
HHwan'i  famisry-Marcfa  tSSS  harresting  season  oo 
3S.241  Sharwii  avocado*.  Al  oat  requmt.  ARS 
continued  the  study  anbl  Februarr  1M7.  A  total  of 
114.112  Sharwii  avocados  were  ultimately  inspected 
dur.ng  the  Z4-houi  post-picking  period.  No  Trifly 
e9g»  or  (arrae  were  foond.  Docomenti  concerning 
the  AKS  reaearck  ntay  be  obtained  iron  Mr.  LR 
Tengan.  SuS  Officer.  Operatiofu  Support 
Intemabonal  Servica*.  Ai>HIS.  USDA.  Room  654. 
Federal  Building,  0505  Belcrest  Road.  HyattaviUe, 
MD207B2,  301-436-8882. 


then  packed,  under  specified  conditions, 
within  the  24-hour  safe  period 

In  a  document  published  in  the 
December  11.  1986  Federal  Register  (51 
FR  44746-44751.  Docket  No.  86-332).  we 
withdrew  our  "any  destination" 
proposal  and  substituted  a  more  limi;ed 
proposal  to  allow  movement  of 
Hawaiian  Sharwii  avocados  to  Aiai«^.i 
only  At  that  time  we  were  nut  able  to 
demonstrate  that  our  prtiposed 
monitoring  of  avocado  h<indiins  during 
the  24-hour  safe  period  would  be 
effective.  The  "Alaska  txily  '  final  rule 
was  published  in  the  March  20.  1367 
Federal  Register  (52  FK  H863-&d65. 
Docket  No.  8'' -003). 

Monitoring 

Two  harvest/ shipping  seasons  for 
Sharwii  avocados  have  passed  since  we 
issued  our  1986 withdrawal  notict. 
During  this  period,  over  35  metric  tons  of 
Sharwii  avocadoa  have  been  moved 
from  Hawaii  to  Alaska.  No  violat}on8  of 
the  picking  and  the  24-bour  harvest -to- 
packing  requirements  have  been 
discovered  by  federal  or  state  inspectors 
following  the  prescribed  monitoring 
procednres. 

If  this  monitoring  were  not  effective, 
and  some  avocados  had  been  packed 
after  the  24-hour  safe  period  or  without 
the  required  stem,  or  been  picked  up  off 
the  ground,  at  least  a  few  of  the 
avocados  would  have  carried  Trifly  to 
Alaska.  In  fact  no  avocados  withtrul  the 
required  stem,  and  no  eggs,  larvae,  or 
P.ies  have  been  discovered  af.er  the 
avocados  arrived  in  Alaska.  »Ve  believe 
that  this  proves  that  our  monitoring 
requirements  are  stringenl  enough  to 
ensure  that  the  avocados  hav°  the 
required  stem,  are  picked  off  a  tree  and 
are  packed  within  24  hours  after  they 
are  picked  and,  therefore,  we  are 
reinstating  the  proposal  to  allow 
movement  of  Hawaiian  Sharwii 
avorados  to  any  interstafer  destination, 

Certirtcation 

Movement  of  a  regulated  article  from 
a  quarantined  area  must  be  authorized 
by  issuance  of  an  officiai  document. 
When  movement  is  limited  to  specified 
destinations,  the  doctmient  used  is  a 
limited  permit.  Thus,  the  current 
regulations  require  issuance  of  a  limited 
permit  because  a  imtreated  Hawaiian 
Sharwii  avocados  may  be  moved 
interstate  to  Alaska  only.  Since  the 
regulations  would  be  amended  to  allow 
movement  to  any  interstate  destination, 
the  proper  authorizing  document  would 
be  a  certificate,  not  a  limited  permit. 

We  also  propose  to  delete  §  318.13- 
3(b)(2)  and  to  revise  {  318.13-4(c)  Both 
paragraphs  currently  contain  provisions 


MM 
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lh«t  rnlMin  only  to  the  movement  of 
Mawalitin  Sharwtl  avocados,  under 
limited  p«rmll.  to  Alaaka 

MiacaUaiMoua 

To  reflect  agency  policy,  we  are 
pmpoaing  to  amend  the  rej(ulatloni  by 
removing  all  referencea  to  "Deputy 
Adminiatrator"  and  "Plant  Prtitaction 
and  Quarantine  Program*,  '  replacing 
them  with  references  to  "Administrator ' 
and    Animal  and  Plant  Health 
Inspection  Service."  respectively 
Definitions  of  the  replacement  phrases 
would  h«  added  to  |  318.13-1 

Under  current  |  31&13-2(a|(2), 
Sharwil  nvocados  moved  from  Mawati 
to  A!i<il>rt  are  prohibitpd  further 
Interstate  movement  Our  proposal 
deletes  this  provision,  since  It  will  allow 
movement  of  Hawaiian  Sharwil 
av(M  ados  to  any  interestate  destination 

Under  the  regulations,  all  fruits  and 
vegetables  whose  movement  fn)m 
Hawaii  IS  rf>gulated  are  listed  m 
I  :}iai.V2(b|   The  movement  of  Shnrwil 
aviM.adoa  from  Hawaii  is  restricted 
under  the  regulations,  but  this  fniil  is  not 
currently  listed  as  a  regulated  artw  le 
We  propose  In  i  orrect  this  overnight  by 
ailding  the  following  reference  to  the  list 
of  regulated  articles  in  |  318.13-2lb| 
"AvcK'.ado  (Persea  amenc^ana  Mill 
cultivar  Sharwil)  Shtirwil  avo<  ado 

F.x«cutiv«  Ortlar  L2291  and  Regulatory 
FlflxiMUty  Act 

We  are  issuing  this  propo8»-d  rule  in 
(,onform«n(  e  with  hlxecutive  Order 
12291.  and  we  have  determined  that  it  is 
not  a    ma|or  rule  '  Hased  on  informiition 
( ompiled  by  the  Department,  we  have 
determined  that  this  proposed  rule 
would  have  an  effect  on  the  economy  of 
less  than  SlOO  million,  would  not  t./iijse  a 
m«|or  increase  in  costs  or  pnces  for 
consumers,  individual  industnes 
federal   slate  or  lo<;al  government 
HUenc  les.  or  geographic  regions,  and 
would  not  cause  a  significjjnt  adverse 
effei  t  on  competition,  employment, 
inventinent.  pro<1ut  tivity.  innovation,  nr 
on  the  ability  of  United  Stales  based 
eiitfr^inseH  to  compj-te  with  foreign 
has«-d  ciilMrpnses  in  domestic  or  export 
markets 

The  Hawaiian  Sharwil  avo«;ado 
Industry  is  tmnll   In  19(»-198?. 
prmlui  tion  was  limited  to  about  100 
a(  res   yielding  approximately  ao  tons  of 
tiawauan  Sharwil  avocados   In 
contraMt.  the  total  annual  United  States 
avix.ado  prtxluction  was  2?3.()IX)  tons 
during  this  same  peruxi  Foreign  grown 
avocados  imported  for  consumption  by 
American  (-onsumers  totaled  5.ft22  tons 
In  1965  (the  last  year  for  which  flgur»*s 
are  available)  Thus,  the  amount  of 
aviHados  moved  interstate  from  Hawaii 


constitutes  less  than  one  tenth  of  one 
perc«nt  of  the  total  annual  United  States 
avocado  production. 

It  fxulher  appears  that  allowing 
shipments  to  any  interstate  destination 
would  not  appreciably  increase 
Hawaiian  Sharwil  avocado  production. 
Sharwil  avocadoa  can  be  grown  only 
under  certain  climatic  and  soil 
conditions,  which  are  not  widely 
available  throughout  the  Hawaiian 
Islands  Thus,  the  possibility  of 
increases  in  Sharwil  avocado 
production  is  limited. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  5>ervice  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitles 

PaperworV  R«ductioa  Ad 

This  pn)posed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1981)  (44  US  C   3501  ft 

»'■<;  1 

Rxscutiva  Order  12972 

This  program/activity  is  listini  in  the 
Ualalog  of  Federal  Domestic  Assistance 
under  No   10  025  and  is  subject  to 
F.xecutive  Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  ofTicial.s  lS«'e  7  C.VR  Pari 
:xns  Subpart  V  I 

Ijst  of  SubjecU  in  7  CFR  Part  318 

Agni  ultural  commotlities.  Avocados. 
Guam.  Hawaii.  Plant  diseases.  Plant 
p«'8ts.  Plants  (Agncultur«>),  Puerto  Rico, 
yuarantine.  Transportation.  Virgin 
Islands 

PART  3  ie— HAWAIIAN  AND 
TERRrrOALAL  QUARANTINE  NOTICES 

Accordingly,  it  is  proposed  to  amend  7 
C\H  Part  318  as  follows 

1  The  authority  citation  for  7  CFTi 
Part  318  would  continue  to  read  as 
follows 

AutlkoHly   7  u  S  C   l.SO<iil.  ISOee.  ISOff.  151- 
Iti:*   -  V.YV.  2  r   2  51,  mrui  3^1  2|(  1 

H31>  13  through  31S.13-17    (AjTMndwll 

2.  Sections  318  13  through  318  13-17 
would  l)e  amended  by  removing 
"Deputy  Administrator  of  the  Plant 
fVotection  and  Quarantine  Programs 
and  "Deputy  Administrator",  and 
inserting  "Administrator"  each  time 
they  appear 

3  Sections  3iai3  through  318.13-17 
would  be  amended  by  removing  "Plant 
FVotection  and  Quarantine  Programs", 
and  inserting  "Animal  and  Plant  Health 
Inspection  Servica '. 


|31ft.1S-1    [Awndedl 

4.  Section  318  13-1  would  be  amended 
as  follows: 

a.  The  definition  of  "Compliance 
agreement"  would  be  amended  by 
removing  "§  318.13-4(g)"  and  Inserting 
•|  31M3-4(e).  and  |  318.13-«g". 

b.  The  definition  of  "Deputy 
Administrator"  would  be  removed. 

d.  A  new  definition  would  be  added 
for  "Animal  and  Plant  Health  Insp<>ction 
Service"  to  read  as  follows: 

|31«.13-1    OafMHora. 
■         •         •         •         • 

Animal  and  Plant  Health  Inspection 
Service.  The  Animal  and  Plant  Health 
Inspection  Service  of  the  United  States 
Department  of  Agriculture  (APHISJ. 


(31*^13-2    (AmwidMfl 

5.  Section  318.13-2  would  be  amended 
by  removing  and  reserving  paragraph 
(a)(2). 

6  S4?ction  318.13-2(b)  would  be 
amended  by  adding,  in  alphabetical 
order,  the  following  listing: 


Avocado  (Persea  amencana  Mill, 
cultivar  Sharwil)  Sharwil  avocado. 


(31*-i3-3    lAfiwndwll 

7.  Section  318.13-3  would  be  amended 
by  removing  and  reserving  paragraph 
(b)(2) 

8.  Section  318.13-4  would  be  amended 
as  follows: 

a  Paragraphs  |c)  and  (d)  would  be 
redesignated  as  paragraphs  (d)  and  (e). 
respectively 

b  A  new  paragraph  (c)  would  be 
added  to  read  as  follows: 

c.  Newly  redesignated  paragraph  (d) 
would  be  revised  to  read  as  follows 

{31t.1>-4    CoodWons  govfTUng  ttw 

I  Or  cvrwTicssva  or  anwivu  pvfnwn. 


(c)  Certification  of  Shanvi I  avocados 
Certificates  will  be  issued  only  for  the 
interstate  movement  of  Sharwil 
avocados  if  the  provisions  of  }  318.13-4h 
are  met. 

(d)  Limited  Permits.  Limited  permits 
may  be  issued  by  an  inspector  for  the 
movement  of  noncertified  regulated 
articles  designated  in  \  318.13-3(b). 


|31t.13-4h    lAiTMndad) 
9  Section  318.13-4h  would  be 

amended  as  follows: 
a.  The  section  heading  would  be 

amended  by  removing  "limited  permita 

for  Sharwil  avocados  for  movement  to 


Alaska"  and  inserting  "certification  of 
Sharwil  avocados". 

b.  The  introductory  p>aragraph  would 
be  amended  by  removing  "limited 
permit  for  movement  from  Hawaii  to 
Alaska"  and  Inserting  "certificates  for 
interstate  movement  from  Hawaii". 

c.  Paragraph  (c)  would  be  amended  by 
removing  "and  were  clearly  marked  To 
be  distributed  in  the  United  States  only 
in  Alaska'  ". 

d.  Paragraph  (f)  would  be  amended  by 
removing  "movement  from  Hawaii  to 
Alaska"  and  inserting  "interstate 
movement  from  Hawaii". 

e.  Paragraph  (e)  would  be  amended  by 
removing  "limited  permit"  and  inserting 
"certificate",  and  by  removing 
"marked". 

Done  at  Washington,  DC,  this  2nd  day  of 
March  1989. 


JaniM  W.  Gia 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc  88-5102  Filed  3-6-89:  8:45  am] 


Agrtculturai  Marketing  Service 

7  CFR  Part  906 
[Dockst  No.  FV-S9-017] 

Oranges  and  QrapafniH  Growm  In  the 
Lower  Rio  Grande  Valley  in  Texas; 
Propoaed  Relaxation  of  the 
Requirements  Governing  the  Shipment 
of  Orar>gM  and  Qrapefnitt  to 
Approved  atnjs  I 


AOCNCY:  Agricultural  Marketing  Service, 
USD  A. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
allow  handlers  to  ship  Texas  oranges 
and  grapefruit  not  meeting  minimum 
grade  and  size  requirements  to  approved 
processors  for  manufacturing  into  fresh 
sections  and  fresh  piice  without 
preservative  treatment.  This  proposed 
would  also  add  new  safeguards,  which 
firms  must  meet  to  become  approved 
processors  under  the  order,  so  that 
lower  quality  fruit  could  be  safely 
shipped  for  these  purposes  without 
being  diverted  to  fresh  markets.  These 
changes  are  designed  to  expand  markets 
for  Texas  oranges  and  grapefruit  by 
permitting  fruit  to  be  shipped  for  use  in 
fresh  sections  and  fresh  )uice  products. 

DATi:  Comments  must  be  received  by 
March  22,  1989. 

AOORCSS:  Interested  persons  are  Invited 
to  submit  written  conunents  concerning 
this  rule  to:  Docket  Qerk.  Fruit  and 
Vetetabk  Division.  AMS,  USDA.  P.O. 
Box  96456.  Room  2525-S,  Washington. 


DC  20090-6456.  Three  copies  of  all 
written  material  shall  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  hours.  All 
comments  shoidd  reference  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register. 
FOR  FURTHBt  WMHMMATION  CONTACT 

Gary  C.  Rasmussen,  Marketing 
SpeciaUst,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456:  telephone:  (202)  475- 
3918. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  is  issued  under  the 
Marketing  Agreement  and  Marketing 
Order  No.  908.  as  amended  [7  CFR  Part 
906],  regulating  the  handling  of  oranges 
and  grapefruit  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas.  The  agreement 
and  order  are  effective  trader  the 
Agricultural  Marketing  Agreement  Act 
of  1947,  as  amended  [7  U.S.C.  801-674], 
hereinafter  referred  to  as  the  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  tmder  critieria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  [RFA),  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS]  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  ndes  issued  thereimder,  are 
unique  in  that  they  are  brou^t  about 
throu^  group  action  of  essentially  small 
entities  actinjg  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  78  handlers 
of  Texas  oranges  and  grapefruit  subject 
to  regulation  under  the  Texas  citrus 
marketing  order,  and  approximately 
2.500  orEUige  and  grapefruit  producers  in 
Texas.  Small  agricultiu^  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2] 
as  those  having  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Texas  Valley  Citrus  Committee 
(committee),  which  administers  the 


order  locally,  unanimously 
recommended  that  {{  906.120  and 
906.123  of  the  rules  and  regulations  be 
amended  to  relax  the  marketing  order 
requirements  for  Texas  oranges  and 
grapefruit  shipped  to  approved 
processors  for  manufacturing  into  fresh 
citrus  sections  and  fresh  juice.  Currently 
Texas  oranges  and  grapefruit  shipped  to 
approved  processors  for  manufactunng 
into  fresh  citrus  sections  and  fresh  juice 
are  exempt  from  handling  requirements 
and  assessment  obligations  under  the 
order  if  such  fruit  is  treated  with  a 
preservative.  The  proposed  rule  would 
remove  the  required  treatment  as  a 
condition  for  exemption.  This  would 
enable  handlers  to  ship  fruit  not  meeting 
minimum  grade  and  size  requirements, 
such  as  packinghouse  ehminations.  to 
approved  processors  for  conversion  into 
sectioned  fruit  or  fresh  juice  without 
prevervative  treatment  Unless 
exempted  fresh  fruit  shipped  out  of  the 
production  area  must  meet  minimum 
grade,  size,  and  container  and  pack 
requirements,  and  be  inspected  and 
certified  as  meeting  these  requirements. 
In  addition,  handlers  must  pay 
assessments  to  the  committee  on  such 
sh^iments. 

The  proposal  also  includes 
safeguards,  in  addition  to  those 
currently  specified,  to  help  prevent  such 
fruit  from  being  diverted  to  fresh  market 
outiets.  These  new  safeguards  would 
require  the  processor,  as  a  condition  of 
approval,  to  agree  to  radom  facility 
inspections  and  to  certify  that  the  firm 
has  no  facilities,  equipment  or  outlet  to 
repack  or  sell  the  friiit  in  fresh  form. 
These  safeguards  would  enable  the 
committee  to  monitor  approved 
processors  and  their  facilities  to  help 
make  sure  that  exempted  fruit  was  not 
diverted  to  the  fresh  market  The  new 
safeguards  would  also  require  approved 
processors  to  hold  a  license  issued 
under  the  Perishable  Agricultural 
Commodities  Act  (PACA)  (7  CFR  46.4) 
when  buying  Texas  oranges  and 
grapefruit  for  processing.  This 
requirement  is  designed  to  help  make 
sure  that  the  processor  will  comply  with 
the  requirements  which  must  be  met  by 
approved  processors  under  the  order. 
The  PACA  requires  that  merchants, 
dealers  and  brokers  involved  in  buying, 
selling,  negotiating  sales,  purchasing  or 
handling  consi^iments  of  fruits  and 
vegetables  in  interstate  or  foreign 
commerce  must  be  licensed  in 
accordance  with  the  pro^^sions  of  the 
PACA.  Most  firms  applying  to  the 
committee  to  become  approved 
processors  under  the  marketing  order 
would  already  have  a  PACA  Ucense 
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[nfcaiiMe  Ihey  would  b«  p«rforminK 
a<  tiviti«»i  coverfd  under  the  PACA 

The  committee  t)elifrvet  thai  the 
removal  of  the  currt-nl  processing 
limitationi  for  »»'i:ti()ni  and  juice  will 
priivnic  additional  outlets  for  fruit  not 
meeting  minimum  (jrade  and  iiie 
requiremenlf  and  promote  utiliznluin  of 
the  cpip»  This  action  also  allow 
adiiifional  flniis  without  pastetinzfrs 
anil  other  i.apital  intensive  eijuipment  to 
bei  ome  appnivetl  prix  e»»<ir»    Iht* 
(iimmillee  also  f>elifves  th.it  vvith  thi- 
additional  safemiards,  exempted  fniil 
( <in  t)e  shipped  for  these  pur;H)ses 
without  h4'm}i|  diverted  to  the  fresh 
niiirkel 

1  he  iiidiistry  IS  gra dually  rei  ovtTinn 
from  the  devastating  freezes  of  the  early 
l^JBUs   The  ot)iei  tivc  of  this  proposed 
action  IS  to  expand  markets  for  Texas 
oranges  and  grapefruit  by  permitting 
fruit  not  meeting  marketing  ortler  grade 
and  size  retjuirements  to  t>e  shipped  to 
pro<.essors  for  the  manufacture  of  fresh 
juii  e  and  se<;tions  without  preservative 
treatment 

S«?ctl(m  «0R  l.m  of  the  regulations 
Issued  under  the  onler  defines  the  term 
"priM  easing  '  and  provides  for 
exempting  fruit  for  prtH-.esslng  fn)m  the 
provisions  uf  |  J  906  .H  and  «»  40  of  the 
order,  if  the  fruit  la  handled  In 
aixordance  with  the  provisions  of 
I  908.123.  This  pmpoted  action  would 
redefine  the  term  "prtK-.es8tng"  to 
include  in  that  definition  fruit  converted 
Into  fresh  •e<:tlons  and  fresh  juice 
Section  908.123  of  the  regulations  issued 
under  the  orvier  defines  the  terrn 
"approved  pnK;essor"  and  establishes 
safeguards  which  persons  must  me«-t  to 
t)«  recognized  as  appnived  pnx  essors 
by  the  committee  This  projHMed  ac  tion 
would  redefine  the  term  "approved 
pr<K:ess<>r"  and  establish  the  additional 
safeguards  which  pro<:es»or»  must  meet 
to  t>e  apprtived  by  the  i;ommittee  in 
onler  to  handle  exempted  fruit. 

Sections  90e  120  and  906.123  were 
Issuetl  on  ■  continuing  basis  subject  to 
m<Hiifi(  atum.  suspension,  or  termination 
by  the  Secretary  The  committee  meets 
from  time  to  time  to  consider 
re(  ommendations  for  minlification. 
suspension,  or  termination  of  the  rules 
and  regulatory  n'nuirements  for  Texas 
oranges  and  grapefruit.  Committee 
meetings  are  open  to  the  public  and 
interested  person  may  express  their 
views  at  these  meetings  The 
Agricultural  Marketing  S«rvUe  r»-views 
committee  recommendations  and  other 
Information  submitted  by  the  committee 
and  other  available  information,  and 
delennines  whether  m<)dinc:ation. 
suspension,  or  termination  of  the 
regulatory  rTH)ulr«ments  will  tend  to 
effectuate  the  declared  policy  of  the  Act 


Texas  orange  and  grapefruit 
shipments  to  markets  in  the  United 
States.  Canada,  and  Mexico  are 
r^ulated  under  this  marketing  order 
Certain  thipments  are  exempt  from  the 
handling  reciuirements  effective  under 
the  marketing  order  Handlers  may  ship 
oranges  and  grapefruit  within  the 
pn)duction  area  (the  counties  of 
Camemn,  Hidalgo,  and  Willacy  1  exempt 
from  all  marketing  order  requirements. 
Crapefruit  shipped  In  gift  packages  of 
not  more  than  500  pounds  which  are 
Individually  addressed  and  not  for 
rttsale  are  exempt  from  handling 
requirements  Also,  oranges  and 
grapefruit  shipped  under  the  minimum 
quantity  exemption  provisions,  and  for 
relief,  chanty,  and  home  use  are  exempt 
uinler  certain  conditions  In  addition, 
oranges  and  grapefruit  shipped  to 
approved  processors  for  conversion  into 
canned  or  frozen  products  are  not 
siibiect  to  the  handling  requirements. 

Therefore,  the  Department  s  view  is 
that  the  impact  of  this  proposed  action 
would  be  beneficial  to  producers  and 
handlers  b>ecause  it  would  enable 
hanillers  to  expand  the  markets  for 
Texas  oranges  and  grapefruit  by 
shipping  additional  supplies  of  fruit  to 
•  pprxived  processors  for  conversion  into 
fresh  sections  and  fresh  juice  without 
preservatives. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities 

There  would  be  no  change  In  the 
reporting  or  recordkeeping  requirements 
as  the  result  of  this  action  that  would 
require  submission  of  such  requirements 
to  the  Office  of  Management  and  Budget 
(OMB)  for  approval.  The  Information 
collection  requirements  contained  in  the 
regulations  proposed  to  be  amended 
have  been  approved  previously  by  OMB 
under  the  provisions  of  44  U  B.C. 
Chapter  35  and  have  been  assigned 
OMB  Control  Number  0581-OOea 

It  IS  found  and  determined  that  a 
comment  penod  of  less  than  30  days  Is 
appropriate  because  this  action  needs  to 
liecome  effective  promptly  so  that  it  will 
apply  to  as  much  of  the  1968-88  season 
crop  as  possible  If  adopted,  this 
proposed  rule  would  allow  handlers  to 
ship  Texas  oranges  and  grapefruit  not 
meeting  minimum  grade  and  sue 
requirements  to  approved  processors  for 
manufacturing  Into  fresh  sections  and 
fresh  juice  without  preservative 
treatment. 

LUI  of  Sub|«cU  In  7  CFK  Part  tM 

Marketing  agreements  and  order*, 
Taxas.  Grapefruit.  Oranges. 


For  the  reasoru  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
906  be  amended  as  follows: 

PART  90»-OnANaES  AMD 
ORAPCFRUrr  QROWM  IN  THE  LOWER 
RIO  ORANOE  VALLEY  IN  TEXAS 

1  The  authority  citation  for  7  CFR 
Part  906  continues  to  read  as  follows: 

Authority:  S*c*  1-19  4«  Stat  31   as 
amended.  7  f  S  C  801-8-4. 

2.  Section  906.120  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

1906.120    FruH  eiwnpt  from  rsgutallom. 
•         •         •         •         • 

(b)  The  term  "processing"  as  used  in 
{  906  42  (b)  means  the  manufacture  of 
any  orange  or  grapefruit  product  which 
has  been  converted  into  sectioned  fruit 
or  into  fresh  juice,  or  preserved  by  any 
commercial  process,  including  canning, 
freezing,  dehydrating,  drying,  and  the 
addition  of  chemical  substances,  or  by 
fermentation.  Fruit  so  processed,  If 
handled  in  accordance  with  i  906.123, 
shall  be  exempt  from  the  provisions  of 
it  906.34  and  906.40. 


3.  Section  906  123  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


IWM.123    FruNtor 


(b)  Approved  processor.  Any  person 
who  desires  to  acquire,  as  an  approved 
processor,  fruit  for  processing,  as  set 
forth  In  I  906.120(b).  shall,  prior  thereto. 
file  an  application  *vilh  the  committee 
on  a  form  approved  by  if.  which  shall 
contain,  but  not  be  limited  to.  the 
following  information: 

(1)  Name  and  address  of  applicant; 

(2)  Location  of  plant  or  plants  where 
manufacturing  is  to  take  place; 

(3)  Approximate  quantity  of  fruit  used 
each  month; 

(4)  A  statement  that  the  fruit  obtained 
exempt  from  fresh  fruit  regulations  will 
not  be  resold  or  transferred  for  resale, 
directly  or  indirectly,  but  will  be  used 
only  for  processing; 

(5)  A  statement  agreeing  to  hold  a 
license  issued  under  the  Perishabla 
Agricultural  Commodities  Act  [7  CFR 
46  4]  when  buying  Texas  oranges  and 
grapefruit  for  processing; 

(6)  A  statement  agreeing  to  undergo 
random  inspection  by  the  committee; 

(7)  A  statement  that  the  requesting 
processor  hat  no  facilities,  equipment, 
or  outlet  to  repack  or  sell  fruit  in  fresh 
form: 


(8)  A  statement  agreeing  to  submit 
such  reports  as  are  required  by  the 
committee. 

Such  application  shall  be  investigated 
by  the  committee  staff  After  such 
investigation,  the  staff  shall  report  its 
findings  to  the  committee  at  its  next 
meeting  or  to  its  delegated 
subcommittee.  Based  upon  the  staffs 
report  and  other  reliable  information, 
the  committee  or  delegated 
subcommittee  shall  approve  or 
disapprove  the  applciation  and  notify 
the  applicant  accordingly.  If  the 
application  is  approved,  the  applicant's 
name  shall  be  placed  upon  the  list  of 
approved  processors. 

Dated:  March  2. 1989 
Robwt  C  KaoMy. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc  80-5231  Filed  3-6-80;  8:45  am] 
MLLMOooot  un-n-m 


7  CFR  Part  917 
IDocfcat  No.  FV-M-014] 


,Plunis,and 
Grown  In  CaHfomtai; 
ffiMMilnlnQ  Producer 
Arvtts  Mid  CtunQing  the 


rrnnftMtil  Rula 


vomnmuiiy  vwihihiim 

AOCNCv:  Agricultural  Marketing.  USDA. 
action:  Proposed  rule. 


:  This  proposed  rule  would 
make  changes  in  representation  areas 
and  producer  representation  on  the 
Peach  Commodity  Committee  within  the 
production  area  for  California  peaches. 
The  proposal  is  needed  to  provide 
equitable  representation  on  the 
committee  based  upon  the  pro[K)rtionate 
quantity  of  fruit  shipped  from  each 
representation  area.  The  proposed 
action  was  unanimously  recommended 
by  the  committee  at  its  November  17. 
1988.  meeting. 

DATi:  Comments  must  be  received  April 
6.1989. 

Aoonest:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456.  Room  2065-5,  Washington. 
DC  20090-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
KM  FunTHm  MPomuTiON  contact: 
Patrick  Packnett.  Marketing  Order 


Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O 
Box  96456.  Room  2525-S.  Washington. 
DC.  20090-6456:  telephone  202-475- 
3862. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
and  Order  No.  917  [7  CFR  Part  917], 
regulating  the  handling  of  fresh  pears, 
plums  and  peaches  grown  in  California. 
The  agreement  and  order  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  [7 
U.S.C.  601-674].  hereinafter  referred  to 
as  the  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  520  handlers 
of  plums,  peaches  and  nectarines 
currently  regulated  under  marketing 
orders  [7  CFR  Parts  916  and  917]  and 
approximately  2030  producers  of  these 
commodities  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  thean  $500,000. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  armual 
receipts  are  less  than  $3,500,000.  Tlie 
majority  of  the  handlers  and  producers 
of  these  commodities  may  be  classified 
as  small  entities. 

The  production  area  for  California 
peaches  is  divided  into  six 
representation  areas  for  the  purpose  of 
producer  representation  on  the  13- 
member  Peach  Commodity  Committee 
(committee).  The  currrent  representation 
areas  and  committee  representation  for 
those  areas  are  specified  in  paragraph 
(a)  through  (f)  of  9  917.22  as  follows: 

(a)  South  Coast  District  and  Southern 
California  District:  one  nominee. 

(b)  Tehachapi  District  and  Kern 
District  one  nominee. 


(c)  Tulare  District:  one  nominee 

(d)  Fresno  District:  eight  nominees 

(e)  Stanislaus  District  and  Stockton 
District:  one  nominee. 

(f)  All  of  the  production  area  not 
included  in  paragraphs  (a)  through  (el  of 
this  section:  one  nominee. 

Paragraph  (g)  of  j  917.35  of  the  order 
authorizes  each  commodity  committee, 
with  the  approval  of  the  Secretary .  to 
change  the  representation  of  any 
representation  area.  Any  such  change 
must  be  based,  so  far  as  practicable, 
upon  the  proportionate  quantity  of 
peaches  shipped  from  the  respective 
representation  area  during  the  three 
preceding  fiscal  periods.  In  addition, 
and  again  so  far  as  practicable,  a 
member  position  should  be  assigned  to 
any  representation  area  from  which  five 
percent  of  regulated  shipments  have 
originated  during  such  periods. 

TTie  peach  committee  recommended 
that  the  number  of  representation  areas 
be  reduced  from  six  to  five  by 
combining  Area  "f"  (the  balance  of  the 
state),  with  Area  "d"  (Fresno  District), 
and  that  the  combined  area  be  assigned 
nine  member  positions  on  the 
committee.  These  proposed  changes 
would  be  included  in  a  new  t  917.120 
and  are  intended  to  provide 
representation  that  is  more  neariy  based 
upon  the  proportionate  quantity  of  fruit 
shipped  from  eadi  of  the  representation 
areas  during  the  preceding  three  fiscal 
periods. 

During  the  three  years  period  1986- 
1988  peach  production  totaled  41 .683.000 
packages.  During  that  period.  Area  "d" 
(Fresno  District),  with  eight  members 
accounted  for  35,590,000  packages  or 
85.4  percent  of  the  total  production. 
Area  "f .  with  one  member,  accounted 
for  221.000  packages  or  only  one-half  of 
one  percent  of  the  total  production. 

Basing  representation  for  the  13- 
member  committee  solely  on  the 
proportionate  quantity  of  peaches 
shipped  from  each  representation  area 
would  mean  that  every  7.88  percent  of 
the  total  production  shipped  should  he 
represented  by  one  member  on  the 
committee.  On  this  basis.  Area  "d". 
which  accounted  tor  85.4  percent  of  the 
total  production  shipped  during  the  pdft 
three  years,  would  be  entiUed  to  11 
positions  on  the  committee  and  Area  T' 
with  only  one-half  of  one  percent  of  the 
shipments  would  not  be  allocated  any 
positions  on  the  committee.  Providing 
three  addi tonal  members  for  Aiea  "d  , 
while  retaining  a  13-member  committee, 
would  require  Area  "f '  and  tw  o  other 
areas  to  lose  positions  on  the  committee. 
The  committee  indicated  that  it  was  not 
in  the  program's  best  interest  to  alloc«te 
11  positions  to  Area  "d"  because  doing 
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«o  WDulil  i.ji\iMe  iht-  i,or;i;nitt(rr  !o  !()•<• 
v<il\i<ihlr  iiipul  ui  Jclitwrialuinii  from  • 
lrtrn«»  part  of  tii^  prixivH;ti«jn  aren    I'hr 
I  ommittf"**  furthiT  iintu,*<tt'il  (hut 
){ri)VMT<  frurn  Aji-^    f    ha\i-  hjil  liraiff<l 
iiitr^rt^t  in  prtj^nru  lualltrrm  ai  r«x:riit 
yi'Hri  iril  ih'i'  !h<*  p«!r»<>iii  Lurr»'nlly 
rfprespntioji  >Ki«  ainall  rn^ttn  ><r«  no 
loiiKtr  int«r»t«le<l  in  iktmox  oti  ihw 
( onimifti"*' 

In  r»'t  i))(n(t»«)n  nf  th'»»*»  i jiii«n}»Ttiii<->n« 
the  1  omnKtt^f  r»H:<iinm<m<V<!  fh«t  ar»"H 
M     a;i(l    T'  hf  riTmbltw>(<  nv\d  thdt  'N** 

•  (imliiiu'd  nrr«i  l>e  pmTi«1n1  nun- 
pomtuiTH  rwi  tfir  i  ommtltrf   Hrtngmx 
rfpri'^tiitnthTn  morf  in  Hnr  v«f1Tti  tti^ 
pruportdmrttp  ijimnTlty  of  p»'.ii  hc» 
iihippvd  from  ph(  h  t^jprt'irntrttion  iir^a 
in  wamtntfwl  and  would  not  lmp<)«»'  rtn> 
rtddilional  Li)i1»  on  producer*  or 
humlU'rs 

HdK-ii  on  \ht}  rfLxjvt).  tiu!  AdroUiutrtiUK 
of  /VMS  hdn  delemuiMMJ  that  tiu« 
propo(t«f>l  di  tuifl  (would  out  ivdin>  i< 
•iKTiifictint  ocuouaiic  tmp«i:t  on  m 
■  uhstantMl  onjnbor  of  wnHli  enti(ir«. 

list*  of  »ub|«cU  In  7  CTR  Part  fl7 

MurkelmH  ajirseinenta  UKJ  uriW 
Pwars.  PHiuul.  Poaches,  (^lifomia 

Kor  th*  n'rt»on«  tmi  ftirth  In  fh* 
pmambl*'.  7  OKW  Part  (n7  »«  pr«jp(>iw>d  lo 
tw  nnxMified  •«  follow*: 

PAirr  tir— ffVESH  p€ams,  pujms 

AND  PEACHES  OROWM  IN 
CALlFOfWIA 

1  Th«'  ■iidHjnty  citation  ft>r  7  CFR 
Ptirl  ()17  i.unttmMn  to  m«d  a«  foltowa 

AutharUy   ^k«.  1    It.  4«  SUI   31.  ■« 

•  mrmlml.  :"  I'  .SI'  tWI  4174. 

.:   Nf-w  i  91"  120  II  dddfd  1(1  r»Md  hs 
follows 


thiputf  Dirr^  tor  Frij.'.arnl  Vf^Uibir 


|tl7i30    CtMMgMin 
Commodny  C««nmra«« 

\(unindtion  fur  tnemlwrship  on  thr 
IVrtc  h  QminMHlity  OKiimittt'e  shall  Ik" 
madf  by  growers  of  peaches  in  the 
r»'spf(  tivp  r«^prca«'n(dtiun  dr«;<i«.  as 

follows 

|a|  South  Cloast  District  ntni  S«itithem 
(^dliforiua  IMstrnt;  oil*  nomir>«"« 

(\))  Tehachapi  District  aiid  Kprn 
Distrujt   one  nomincf. 

|i  I  Tuljirv  [>tttnrt  one  tMimlnee 
(d)  Sl.iBialaus  Otstrtct  ami  Stu4.kt<>n 
DisOnct  oo«  ixwnh*** 

((■)  Frt>8no  Ui»lrict  and  all  of  the 
produc  tlon  area  not  mdud»(i  in 
paragraphs  (a)  through  |d]  of  this 
s»?(  tion   nine  nomirMW*. 


!KH  1). 


W»  S:'4)  K:Ii-d  3-«-a».  &Ai  «m| 


7  CFR  P«1  1  tO« 


IOA-««-011| 


MHh  in  th«  aouthwt  Plain*  Uah^mtinQ 
Ar*a;  Propo««d  Su«p«nak>n  of  C«rtaln 
Provfakvw  of  m«  Ontar 

AOUtcv:  .Agncullurai  \Uirk*ttn|(  Service. 

rsn.\ 

ACTKMC  ProQO««d  •mprnsion  of  rut* 


Thu  autioe  invilet  wntten 
comments  on  a  profMSAi  for  th^*  months 
of  March  through  August  1>WU  that 
would  suapaxtd  the  monthly  r«<qLnrAaMmt 
under  the  Southwest  PUuns  aulk  order 
that  a  dairy  fanaor't  milk  be  receiv«d  at 
a  pool  plant  la  order  to  be  eligibJtf  for 
diveraiun  to  acapooi  plants.  The  actjoo 
waa  rwjuested  by  KLd-Amencti 
Dairy mrn.  Inc.  (Mid-Am).  a  cooperative 
assocvatuiD  that  repreaents  producera 
who  siipply  iBiLk  fur  the  ouirkeL  Mid-Ain 
contpoda  that  the  action  la  neceasary  to 
assure  the  efficient  diapowtton  of  an 
inrr«>asing  supply  of  aulk  from 
pmducen  whto  have  hiatoncally 
supplied  the  market's  fluid  milk 
n»quirenu!nl*. 

OATi:  ConunenU  are  due  on  or  before 
Mart  h  14,  IMa 

ADOHMl.  Cocamenta  (Two  cxipies) 
should  be  &i«d  with  the  USDA/AVfS/ 
Dairy  Division.  Order  Punnulation 
Rrani  h,  Rcxm  29W.  South  Building  P.O. 
Box  964.^0.  Waahington.  DC  30090-0456. 

KM  PuirrHBi  wtKmmATtot*  cowtact. 

John  F  Borovips.  Marketin^j  Specialist 
rSDA/AMS/Dairy  Dlvison.  Order 
Formulation  Branch.  Room  2966.  South 
Building.  PO  Box  9645fl,  Washtngton. 
DC  21)tWO-ft4.5fl,  (202)  447-2089 

■uppi  twirrAJiY  mKumAJtott  The 

RcKulatory  Flexibility  Act  (5  U.S.C.  801- 
til2)  requires  the  Agency  to  examine  the 
imp. let  of  a  proposed  nJe  on  small 
entities.  Pursuant  lo  5  U.S.C  806(bl.  the 
Administrulor  of  the  Agricultural 
Marketing  Service  has  certiried  that  this 
proposed  action  would  not  have  a 
sigruficant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  siilk 
handlers  aiui  would  tend  to  ensvre  that 
dairy  farmers  would  continue  to  have 
their  milk  pnced  under  the  order  and 


thereby  recene  the  benefits  that  accrue 
from  such  pndng. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non  ma)or  " 
rule  under  the  critena  contained  therein. 

Notice  Is  hereby  given  that  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  DSC  801-674).  the 
suspension  of  the  following  prorisions 
of  the  order  regulating  tiw  handltng  of 
milk  in  the  Southwest  Plains  marketing 
area  is  belrtg  oonsidered  for  the  months 
of  March  through  August  1989. 

In  I  1106  13.  paragraph  (dKl|  tn  its 
entirety 

All  persons  who  want  lo  send  written 
data,  views  or  arguments  about  the 
proposed  sospeaaioo  should  send  two 
copies  of  them  to  the  USDA/AMS/ Dairy 
Divison.  Order  Formuiation  ftvnch. 
Room  2968.  South  Buildup  P.O.  Box 
96456.  Washington.  DC  2009O-6456,  by 
the  7th  day  after  publication  of  this 
notice  m  the  Fsdarsl  Registar.  The 
penod  for  Tiling  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  neaded  to  ooiaplete  the 
required  procediires  and  indtide  March 
in  the  suspension  period. 

The  comments  that  are  sent  will  be 
made  available  for  pubbc  insp*>rtion  tei 
the  Dairy  Division  during  normal 
business  hours  [7  CFR  1.27(b)). 

Stateinent  of  Consideratkai 

The  proposal  for  March  through 
August  1989  would  sn8{>end  the  monthly 
requirement  that  a  dairy  farmer's  milV 
be  received  at  a  pool  plant  in  order  to  be 
eligible  for  diversion  to  ntwipool  plants. 
The  order  provides  that  a  dairy  farmer's 
milk  may  be  diverted  to  rwrnpool  plants 
and  still  be  priced  onder  the  order  if  at 
least  one  day's  production  of  such 
person  is  physically  received  at  a  pool 
plant  during  the  month. 

The  suspension  was  requested  by 
MiH-Amenca  Dairymen.  Inc.  (Mid-Am). 
a  cooperative  association  that 
represents  a  substantial  number  of 
producers  who  supply  the  market.  Mid- 
Am  contends  that  the  action  is  needed 
because  the  market's  prockiction  is 
increasing  at  a  faster  rate  than  fluid  milk 
sales.  As  a  result  Mid-Am  cxmtends  that 
there  will  be  ample  supples  of  milk 
available  m  the  vicinity  of  the  market's 
distnbutiog  plants  to  supply  the  fluid 
milk  needs  of  such  plants  during  the 
months  of  Marcii-Angast  this  year. 
Thus.  Mid-Am  maintains  that  the  milk  of 
producers  can  be  marketed  more 
economically  during  this  six-month 
period  by  supplying  the  needs  of 
distributing  plants  with  nearby  milk  and 


by  mo\ing  the  milk  of  more  distant 
producers  directly  from  the  farm  to 
manufactiuing  plants  in  the  procurement 
area.  Mid-Am  contends  that  the 
requirement  that  each  producer's  milk 
be  received  at  a  pool  plant  one  time 
each  month  will  result  in  uneconomical 
and  inefficient  movements  of  milk  to 
maintain  pool  status  of  producers  who 
have  historically  been  associated  with 
the  Southwest  Plains  market. 

List  of  Subjects  In  7  CFH  Part  1106 

Milk  marketing  orders.  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1106  continues  to  read  as  follows: 

Authofity:  Sees.  1-ia  48  Slat.  31.  as 
btnended  7  U.S.C  001-674. 

Signed  at  Washington.  DC  on:  March  2. 
1989 

I  Patrick  Boyia. 

Administrator. 

|m  Doc.  89-5191  Filed  3-6-89;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturattzation 
Servtca 

8CFR  Part  204 

(INS  #:  1055-89] 

Acceptance  by  Overseas  Immigration 
and  Naturalization  Service  Offices  and 
United  States  Consulates  of 
Jurisdiction  of  Relative  Petitions 
Based  on  Residence  of  Petitioners; 
Correction 

AGENCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Correction  in  proposed  rule 
document  number  LNS  1055-89 
beginning  on  page  7433,  in  the  issue  of 
Tuesday,  February  21,  1989. 

SUMMARY:  This  corrects  a  paragraph  in 
the  proposed  rule  published  on  February 
21.  1989  at  54  FR  7433.  and  extends  the 
comment  period. 

DATES:  Written  comments  must  be 
received  on  or  before  (insert  30  days 
from  date  of  publication  in  the  Federal 
Register). 

FOR  FUirrHER  INFORMATION  CONTACT: 

Yolanda  Sanchez-K..  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW..  Room  7215,  Washington.  DC  20536. 
(202)  633-5014. 


PART  204— PETITION  TO  CLASSIFY 
ALIEN  AS  RELATIVE  OF  A  UNITED 
STATES  CITIZEN  OR  AS  A 
PREFERENCE  IMMIGRANT 

S  204.1    [Corrsctad] 

On  page  7434  in  the  first  column. 
§  204.1{8)(3)(iii)  is  correctly  revised  lo 
read; 

(a)  *  •  • 

(3)  •  •  • 

[m]  Jurisdiction  assumed  by  United 
States  consular  officers.  United  States 
consular  officers  assigned  to  visa- 
issuing  posts  abroad,  except  those  in 
countries  Usted  in  paragraph  (a)(3)(ii)  of 
this  section,  are  authorized  to  approve 
any  relative  petition  filed  on  Form  1-130 
if  the  petitioner  and  the  beneficiary 
reside  in  the  area  over  which  the 
consular  officers  have  jurisdiction.  In 
emergent  or  hiunanitarian  cases,  the 
U.S.  consular  officers  may  use  discretion 
in  accepting  an  1-130  filed  by  a 
petitioner  who  does  not  reside  within 
the  consulate's  jurisdiction.  While  these 
consular  officers  are  authorized  to 
approve  petitions,  they  must  refer  any 
petition  which  is  not  clearly  approvable 
to  the  appropriate  Service  office  for  a 
decision.  Consultation  with  the 
appropriate  Service  office  abroad  may 
be  sought  prior  to  stateside  referral. 
•        *        *        •        * 

Dated:  March  3. 1988. 
Jamea  A.  Puleo, 

Assistant  Commissioner.  Adjudications. 
Immigration  and  Naturalization  Service. 
[FR  Doc.  89-5251  Filed  3-6-89:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  91 
[Docket  No.  B9-O03] 

Ports  Designated  for  Exportation  of 
AnImais,  Chicago,  IL 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  "Inspection  and  Handling  of 
Livestock  for  Exportation"  regulations 
by  adding  the  Knief  Quarantine  Facility 
as  an  export  inspection  facility  for  the 
port  of  Chicago.  The  effect  of  this  action 
will  be  to  add  an  additional  inspection 
facility  for  the  port.  We  believe  that  this 
facility  meets  the  requirements  of  the 
regulations  for  inclusion  in  the  list  of 
export  inspection  faciUties. 
date:  May  8. 1989. 


ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to  Helene  R. 
Wnghl.  Regulatory  Analysis  and 
Development,  PPD,  APHIS.  USDA. 
Room  866.  Federal  Buildinig,  6505 
Belcrest  Road.  Hyattsville,  MD  20782 
Please  state  that  your  comments  refer  to 
Docket  Number  89-003.  Comments 
received  may  be  inspected  at  USDA. 
Room  1141,  South  Building.  14th  and 
Independent  Avenue  SW..  Washington. 
DC,  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  MtFORSUTION  CONTACr 

Dr.  George  O.  Winegar,  Senior  Staff 
Veterinarian.  Import-Export  Animals 
Staff.  VS,  APHIS,  USDA.  Room  761 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782;  (301)  436-8383 

SUPPLEMENTARY  MFORMATKNC 
Background 

The  regulations  in  9  CFR  Part  91. 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regxilations)  prescribe  conditions  for 
exporting  animals  from  the  United 
States.  We  are  proposing  to  amend 
§  91.14  by  adding  the  Knief  Quarantine 
Facility  as  an  export  inspection  facility 
for  the  port  of  Chicago.  With  certain 
exceptions,  all  animals  exported  are 
required  to  be  exported  through  ports 
desingated  as  ports  of  embarkation. 

To  receive  approval  as  a  port  of 
embarkation,  a  port  must  have  export 
inspection  facilities  available  for 
inspecting,  holding,  feeding,  and 
watering  animals  prior  to  exportation  in 
order  to  ensure  that  the  animals  meet 
certain  requirements  specified  in  the 
regulations.  The  regulations  provide  that 
approval  of  each  export  inspection 
facility  shall  be  based  on  compliance 
with  specified  standards  in  §  91  14(c) 
concerning  matenals.  size,  inspection 
implements,  cleaning  and  dismfection. 
feed  and  water,  access,  testing  and 
treatment,  location,  disposal  of  animals 
wastes,  lighting,  and  office  and  rest 
room  facilities. 

We  believe  that  the  Knief  Quarantine 
Faciiify  meets  the  requirements  of 
§  91  14'(c).  The  facility's  address  is  11  N 
470  Chapman  Road.  Box  305,  Bui'lington. 
Illinois  60109.  Therefore,  we  propose  to 
add  the  ICnief  Quarantine  Facility  as  an 
export  inspection  facility  for  the  airport 
of  Chicago. 

Executive  Order  12291  and  Regulatory 
Flexibilitj'  Act 

We  are  issuing  this  proposed  rule  m 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule".  Based  on  information 


F«df  1  Rmg^Mlm  /  Vol.  M.  No.  43  /  Ttte»day.  March  7.  1969  /  Propo>ed  Riilet 
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compiled  by  the  Oepartment  we  iuve 
determinsd  that  this  rule  wouid  luive  en 
effect  on  the  ecooomy  of  iem  than  $100 
milhon;  would  not  cauae  a  mMJor 
IncreHse  in  coats  or  prices  for 
consumen.  individual  industries, 
federal  siMte.  or  local  government 
agencies,  or  geographic  regiona.  arkl 
would  not  cauae  a  significant  adverse 
effect  o.T  oompetittoa  eniploynv«nt, 
investment,  productivity,  irtnovatiuo.  or 
on  the  ability  of  United  Sta(«;«  b^aed 
enterprises  to  compete  with  foreign 
based  enlprprises  in  dompstic  or  export 
markets 

Therw  ta  now  only  one  export 
inspection  fncility  currently  approved  in 
the  Chmajjo  area.  There  are  fewer  than 
50  exportera  ustng  thta  faciHty  Most  nf 
these  wouid  be  considered  small 
entities  This  proposal  wouid  allow 
exporters  the  option  of  an  additional 
export  inspection  facility  for  the 
Chicago.  Illinois,  airport  with  mmim<il 
economic  effBct 

Under  these  circumstances,  the 
Administrator  of  the  Anunul  and  Plant 
Mealth  Inspection  Service  has 
determined  that  thia  action  would  not 
have  a  aignincant  atuinomic  impart  on  a 
substantial  number  of  small  entities. 

PayrwoA  Radnction  Aol 

This  proposed  rule  contains  no 
Information  collcc'Joo  or  recordlieeptng 
requirement*  under  the  Paperwork 
Reduction  Act  of  1980  (44  U  S  C.  3501  et 

ieq  ]. 

Exacutiva  Ordv  I237Z 

This  profp-ara/activity  la  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  nibiecl  te 
Executive  Order  12372,  which  requires 
interj[ovemmenta1  conaultation  with 
state  and  local  ofTiciala  (See  7  CFR  Part 
3015,  Subpart  V) 

List  of  Sublets  \a  f  CFS  Put  VI 

Animal  dieaasea.  Animal  welfare. 
Exports,  Liveatock  and  livesfmik 
products,  Tranaportation 

PART  91— 4N8PECT10N  AMD 
HANOUMQ  Of  UVESTOCK  FOA 
EXPOfTTATIOM 

Accordingly,  9  CFR  Part  91  would  be 
amended  as  follows: 

1  The  authority  citation  for  Part  91 
would  continue  to  raad  as  foHows 

AutlMxity  211!  S  C  105.  112.  113,  11-U.  UO. 
121..  lJ4h.  IMf,  812.  813.  814.  Blft,  40  II  .S  C 

4e0«.  4aab,  m  use  ismdl  ^ cm  2  tr.  z.si. 

•nd  .171  2(d) 

2.  Section  91.14  wouid  be  amended  by 
adding  a  aaw  paragraph  (aM^KiKB)  lo 
read  as  foUowa: 


f4)IliuMas. 
(1)-  •  • 

(B)  Knief  Quarantine  Facihty.  11  N  470 
Chapman  Road.  Box  306,  Bvriington. 

Illinois  60109,  (312)  683-3873 

•  *  •  a  • 

Done  in  Waakinitton.  DC  this  2d  day  of 
March  IflOS 
|«m—  W  CkMaer. 

Adwimstralor.  Animal  jiul  Plunl  HeuJth 
tn.ip«ilion  Senue 

\V^  Doc.  ae-91S3  Filed  5-ft-8».  a.45  «m] 
aaxjNQ  coof  mi*-*4-« 


COMMODITY  RJTURES  -mADtNQ 
COMMISSION 

17CFR^art94 


HytxMand 
Extension  ol 


IntefpfeteMon 


■nd  Sletutofy 


AOSltCY:  Commodity  Futures  Trading 

Commission 

ACnoic  Extaruion  of  comment  period. 


r  Chi  lanuary  11,  1989.  the 
Commodity  Puturea  Trading 
Commission  ('*t2ommls8ion")  published 
in  the  Fadetal  Ragiatar  proposed 
regulations  concerning  certain  "hybrid" 
instruments  that  combine  charactehstica 
of  commodity  option  contracta  with  debt 
or  depository  interests  54  FR  1128 
(January  11, 1900).  The  proposed  rulea 
would  eatabhth  an  exemption  from 
CFTC  refiaiatiom  mider  the  Commodity 
Exchange  Act  for  hybrid  Inatraments 
with  limitad  nommodity  option 
components,  based  upon  the  limited 
nature  of  the  option  component  and 
deference  to  other  existing  regtiiatory 
standards  applicable  to  the 
noncommodity  component  of  such 
instruments.  In  addition,  the  proposed 
rules  would  establish  a  notice 
requirement,  under  certain  limited 
circumstances,  for  hybrid  instruments 
qualifying  for  the  proposed  exemption. 
The  Commission  also  published,  in  a 
companion  release,  a  statutory 
interpretation  intended  to  clarify  the 
status  of  certain  other  categories  of 
hybnd  instruments  54  FR  1139  (January 
11,  190B|.  Both  the  proposed  rules  and 
statutory  interpretation  notices  provided 
a  penod  for  publio  comment  which 
ended  February  27. 1089 

The  Coramissioa  has  b«en  requested 
by  several  potantial  oommenters  to 
extend  the  comment  period  for  the 
Cotmniaslon's  twtica  of  propoaed 
rulemaJdag  and  statutory  interpretation. 
Such  additional  time  has  bean  reqtiested 
in  order  to  allow  thoae  ooauDenters  (i.e.. 
organizations  and  practitioners)  to 


receive  and  analyxe  the  comments  of 
their  memberships  or  to  obtain  the 
views  of  their  clients  on  the  tsaues 
raised  by  the  Commission's  rule 
proposal  and  stata^sry  interpretation. 
The  Commiasion  believes  that  a  thirty- 
day  extension  of  the  public  ooounent 
period  is  appropriate  to  enhaooe  the 
opportunity  for  interested  parties  to 
comment  on  the  issues  raised  in  the 
above  releases. 
DATl:  All  comments  on  the 
Commission's  notice  of  proposed 
rulemaking  oooceming  the  regulation  of 
hybrid  and  related  instruments  (54  FR 
1128  [January  It  1980] J  and  statutory 
interpretation  (64  FR  1139  Qanuary  11. 
1989))  must  be  received  by  April  fl.  1989 

AOOnus:  Cormnenta  should  be  sent  to 
the  Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commiasion.  2033  K 
Street.  NW..  Washington.  DC  20581. 
Hm  r\mrmM  mitomiatkm  ooirrAcr. 
Robert  H.  Rosenfeld,  Esq..  Staff 
Attorney,  Division  of  Trading  and 
Marketa  telephone  (202)  254-8965. 
David  R.  Merrill.  Esq..  Assistant  General 
Counsel  Offitx  of  the  General  Counsel 
telephone  (202)  254-9680.  or  Eugene 
Moriarty,  Director.  Research  Section. 
Division  of  Economic  Analysis, 
telephone  (202)  ZM-0080.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington.  DC  20581. 

iMued  in  Washington.  DC  on  March  1. 
1968. 

lau  A.  Webb. 

Secretary  to  the  Camtmneitm. 
(FR  Doc  aB-6iae  Filed  S-A-M:  •:4S  nn| 


DEPARTMENT  OF  THE  TREASURY 

IfMOTTIfll  H#VWHM  SWVlCV 

26  CFR  Parti 

(EE-130-M] 

Benefits  ProvWed  Undec  Certain 
Employee  Benefit  Plane 

AOCNCV:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMNMAHV:  This  document  contains 
proposed  regulations  relating  to  benefits 
provided  under  certain  employee  benefit 
plans  under  sections  89  and  125  of  the 
Internal  Revenue  Cede  of  1986.  The 
regulations  reflect  changes  made  by  the 
Revenue  Act  of  1978,  the  Tax  Refonn 
Act  of  1964.  the  Tax  Reform  Act  of  1986, 
and  the  Technical  and  MisoeUaneoas 
Revenue  Act  of  1968.  The  reguiatioos 
provide  the  public  with  guidance  on  the 


nondiscrimination  and  quahfication 
requirements  for  certain  employee 
beneHt  plana  and  affect  sponsors  of.  and 
participants  in.  a  variety  of  types  of 
plans,  including  accident  and  health 
plans,  group-term  life  insurance,  and 
dependent  care  assistance  programs. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  on  or  before  May  8, 1989.  The 
amendments  are  generally  proposed  to 
apply  to  plan  years  beginning  after 
December  31. 1988. 

ADORCSS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention: 
CC:CORP:TJl  {EE-130-86).  Washington. 
DC  20224. 

FOR  FURTMCII  MPOHMATKM  CONTACT 
Felix  Zech  or  David  Munroe  of  the 
OfHce  of  the  Assistant  Chief  Counsel 
Employee  Benefits  and  Exempt 
Organizations.  Internal  Revenue 
Service,  1111  Constitution  Avenue.  hJW.. 
Washington.  DC  20224  (Attention: 
CC:CORP:T:R  [EK-UO-86))  ((202)  535- 
3818)  (not  a  toU-free  number). 
rANVI 


Papenvoik  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  3504(h)).  CommenU  on  the 
collections  of  information  should  be  sent 
to  the  OHice  of  Management  and 
Budget.  Paperwork  Reduction  Project 
Washington.  DC  20503,  with  copies  to 
tbp  Internal  Revenue  Service,  Attention: 
IRS  Reports  Clearance  Officer  TRJT. 
Washington.  DC  20224. 

Ihe  collections  of  information  in  these 
regulations  are  in  SS  1.89(a)-l  and 
139(k)-l.  Certain  of  this  information  is 
required  by  the  Internal  Revenue 
Service  to  memorialize  the  method  of 
testing  used  by  the  employer  in 
determining  whether  it  meets  the 
requirements  of  section  89(a]  and 
correctly  reports  an  employee's  wages 
on  the  Form  W-2.  Additional 
requirements  include  the  preparation  of 
a  written  plan  document,  a  notice 
relating  to  benefits  (both  required  under 
section  89(k)].  The  likely  respondents/ 
recordkeepers  are  employers  who 
provide  welfare  benefit  programs  to 
their  employees. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
IntemaJ  Revenue  Service.  Individual 
•^cordkaepers  may  require  more  or  less 


time,  depending  on  their  particular 
circumstances. 

The  burden  estimates  represent  an 
estimation  of  the  actual  time  for 
recordkeeping,  learning  about  the  law, 
computations  and  testings. 

The  estimated  total  annual  reporting 
and/or  recordkeeping  burden:  9,000,000 
hours.  With  respect  to  learning  about 
the  law,  testing  and  making  any  written 
elections,  the  estimated  annual  burden 
per  re8pondent/recordkeei}er  varies 
from  1  hour  to  40  hours,  depending  or 
individual  circumstances,  with  an 
estimated  average  of  10  hours.  The 
estimated  number  of  respondents  and/ 
or  recordkeepers:  750.000.  With  respect 
to  physically  preparing  the  written  plan, 
notice  and  statement  relating  to 
employees,  the  estimated  annual  burden 
per  respondent/recordkeeper  varies 
from  30  minutes  to  4  hours,  depending 
on  individual  circumstances,  with  an 
estimated  average  of  2  hours.  The 
estimated  number  of  respondents  and/ 
or  recordkeepers:  750,000.  Estimated 
annual  frequency  of  response  (for 
reporting  requirements  only):  as 
necessary. 

Background 

This  document  coatains  proposed 
additioiu  to  the  Income  Tax  Regulations 
(28  CFR  Part  1)  under  sections  89  and 
125  of  the  Internal  Revenue  Code  of  1966 
(Code).  The  additions  %vith  respect  to 
section  89  are  proposed  to  conform  the 
regulations  to  section  1151  of  the  Tax 
Refonn  Act  of  1986  (TRA  '86)  (100  StaL 
2494).  and  section  3021  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988 
(TAMRA  '88)  (102  SUt.  3625).  The 
additions  with  respect  to  section  125  are 
proposed  pursuant  to  section  134  of  the 
Revenue  Act  of  1978  (92  StaL  2763), 
section  101  of  the  Technical  Corrections 
Act  of  1979  (92  Stat.  2227),  secUon  226  of 
the  Miscellaneous  Revenue  Act  of  1980 
(94  Stat.  3525).  section  531(b)(4)  of  the 
Tax  Reform  Act  of  1984  (96  Stat  494). 
section  ll51  of  the  Tax  Reform  Act  of 
1986  (TRA  '86)  (100  Stat  2494),  and 
section  lOllB  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(TAMRA  '88)  (!02  Stat  3485). 

Section  69  was  intended,  in  part  to 
discourage  employers  from  offering 
health  plans  and  other  welfare  benefits 
that  disproportionately  favor  highly 
compensated  employees  either  as  to 
coverage  or  extent  of  benefits.  A 
principal  objective  of  this  legislation 
was  to  extend  health  coverage  for 
employees  not  now  covered.  The 
sanction  for  failing  to  meet 
nondiscrimination  criteria  outlined  in 
the  statute  and  this  Implemmting  rule  is 
the  taxation  of  the  excess  value  of 


highly  compensated  employees" 
benefits. 

To  help  provide  an  improved  basis  fo' 
evaluation  of  the  specific  content  and 
effect  of  the  statute  and  these 
regulations,  comments  are  invited  on 
changes  in  plan  provisions,  the  numbers 
and  types  of  employee  eligible  for  plans 
affected  by  these  regulations,  and 
employee  participation  rates  that  may 
be  associated  with  one  or  more  changes 
proposed  in  these  regulations. 
Information  indicating  the  effect  on 
particular  groups  of  employees 
identified  by  wage  levels,  occupations, 
industries  or  other  characteristics  would 
be  especially  useful.  Comments  also  arc 
invited  on  the  expected  effect  on  costs 
to  employers  and  health  providers 
which  result  from  particular 
requirements. 

Explanation  of  Rules 

The  proposed  regulabons  include 
guidance  in  three  general  areas.  First 
they  provide  information  with  respect  to 
miscellaneous  matters  relating  to  the 
nondiscrimination  rules  of  section  a8(a). 
Second,  the  propoaed  regulations 
contain  detailed  guidance  with  respect 
to  the  qualification  requirements  of 
section  88(k).  Finally,  the  proposed 
regulations  include  questions  aiui 
answers  relating  to  section  125  (cafeteria 
plans)  and  supplementing  the  existing 
proposed  regulations  contained  at 
S  1.125-1  (49  FR  19321).  The  proposed 
regulations  include  a  variety  of  special 
rules  to  facilitate  the  application  of  and 
compliance  with  sections  89  and  125. 
particularly  for  plan  years  beginning  in 
1969. 

1.  In  General 

These  proposed  regulations  constitute 
the  issuance  of  comprehensive  section 
89  rules  on  which  taxpayers  may  rely. 
Nevertheless,  until  the  later  of  January 
1, 1990,  or  the  beginning  of  the  second 
testing  year  beginning  after  December 
31, 1988,  if  an  employer  reasonably  and 
in  good  faith  compUes  with  the 
requirements  of  section  89  (includinjj  the 
legislative  history  thereto),  the  employer 
will  be  treated  as  having  satisfied 
section  89.  After  this  transition  penod. 
this  standard  of  compUance  will  not 
apply  to  the  extent  that  these  proposed 
regulations  address  issues  under  section 
89.  Whether  comphance  is  reasonable 
and  in  good  faith  is  to  be  determined  on 
the  basis  of  all  the  facts  and 
circumstances,  including  whellier  the 
employer  makes  a  reasonable  and  good 
faith  effort  to  collect  and  analyze  the 
necessary  data  and  information,  and 
whether  the  employer  consistenUy 
resolves  unclear  issues  in  its  favor. 
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These  questions  and  answers  do  not 
provide  comprehensive  g\iidance  on 
certain  issues.  For  example,  no  guidance 
Is  provided  on  the  special  multiemployer 
plan  rules  adopted  m  TAMRA  '88.  In 
addition,  this  guidance  does  not  address 
the  separate  line  of  business  rules  of 
section  414|r)  or  the  extent  to  which 
additional  employer  disaggregation  is 
available  under  section  86.  In  addition, 
the  proposed  regulations  g«>nerally  do 
not  address  the  application  of  section  89 
to  gniup-tenn  life  insurance  These 
matters  will  be  addressed  In  future 
guidance. 

The  proposed  regulations  also  do  not 
address  certain  issues  with  regard  to  the 
application  of  section  89  to  former 
employees  and  with  regard  to  who  is  an 
excludable  employee  under  section 
89(h)  Nevertheless,  under  the 
excludable  employee  rules,  if  any 
employee  included  in  a  collective 
bargaining  unit  receives  any  employer 
provided  benefit,  no  employee  in  that 
collective  bargaining  unit  may  be 
treated  as  an  excludable  employee 
merely  because  the  employee  is  a 
member  of  the  collective  bargaining 
unit.  This  IS  the  case  without  regard  to 
the  fact  that  the  employer  provided 
lienefit  is  in  the  form  of  an  employer 
contribution  under  a  collective 
bargaining  agreement  to  a 
multiemployer  plan.  See  section  U.Sl(k) 
of  TRA  86  and  paragraph  (a|(2)  of 
Question  and  Answer  (Q*A)  10  of  the 
proposed  regulation  for  the  effe<;tive 
date  of  section  89  for  certain  collectively 
bargained  plans 

The  proposed  regiiialions  provide 
that,  in  general,  section  414|n)  applies  to 
employee  benefit  plans  covered  by 
«e(  tion  89  in  the  same  manner  as  It 
applies  to  qualified  plans  covered  by 
section  4<tl(ii|  Ihey  also  ini  lude  a 
delegation  to  the  Commissioner  to 
provide  guidance  in  the  form  of  revenue 
rulings,  notices  or  other  publirtitions  of 
general  applicability  on  the  extent  to 
which  the  differing  nature  of  these  types 
of  plans  recjiiire  different  rules  The 
S«!rvice  invites  comments  on  the  manner 
in  which  the  leased  employee  rules 
apply  to  plans  covered  by  section  89 
and.  in  particular  on  the  extent  to  whi(.h 
different  rules  are  appropriate 

The  prxiposed  regulations  also  rlrtnfy 
that  plans  are  not  exempt  from  see  tion 
89  merely  because  they  are  maintained 
by  the  federal  government,  stale  or  Im.al 
governments,  or  employee 
organizations  In  addition,  plans 
maintained  by  tax  exempt  entitles  are 
subject  to  the  requirements  of  section 
86,  with  the  exception  that  a  plan 
maintained  exclusively  for  church 
employees  by  an  entity  described  In 


section  3121(w)  Is  not  required  to  satisfy 
the  requirements  of  section  86. 

If  the  public  wishes  to  comment  on  the 
content  and  timing  of  additional 
guidance  that  may  be  required  to 
Implement  the  law,  the  Service  will 
consider  these  comments  in  developing 
further  guidance.  In  particular,  the 
Service  invites  comments  regarding  the 
exclusion  of  certain  classes  of 
employees  for  purposes  of  applying  the 
nondiscrimination  rules  of  section  86 
(eg.,  prisoners  incarcerated  in  federal  or 
state  institutions  or  clients  in  sheltered 
workshops  maintained  by  charitable 
entitles)  similar  to  the  exclusion 
provided  in  the  safe  harbors  in  Notice 
89-23,  1986-8  I  R.B.  25. 

2  Nondiscrimination  Requirements 

Section  89(a)  is  generally  applicable 
to  accident  and  health  plans  within  the 
meaning  of  sections  105  and  106  (health 
plans]  and  group-term  life  insurance 
plans  within  the  meaning  of  section  79. 
In  addition,  an  employer  may  elect  to 
treat  certain  other  plans  as  subject  to 
section  89(a).  The  term  "benefit" 
appears  Ihniughout  the  proposed 
regulations.  Unless  indicated  otherwise, 
the  term  "benefit"  In  connection  with 
the  nondiscrimination  requirements  of 
se<  tion  89(a)  means  the  value  of  the 
<'overHge  provided  under  the  plan  In  the 
f:a»e  of  insurance  type  plans  and,  in  the 
case  of  noninsurance  type  plans,  the 
value  of  the  payments,  reimbursements, 
services  and  products  provided  under 
the  plan  The  proposed  regulation 
contained  at  }  1.89(a)-l  Includes 
questions  and  answers  relating  to 
nondiscrimination  rules  for  purposes  of 
section  89 

Q*A-1  of  t  1  89(h)-1  sets  forth  in 
general  terms  the  nondiscrimination 
tests  applicable  under  section  89(h).  In 
general,  an  employer  has  two 
approaches  to  nondiscrimination  testing 
under  section  89  Under  the  first 
approach,  an  employers  employee 
benefit  plan  satisfies  section  89(a)  only 
if  (i)  at  least  50  percent  of  the  employees 
eligible  to  participate  In  a  plan  are 
nonhighly  compensated  employees  (the 
.V)  percent  eligibility  test),  (ii)  at  least  90 
percent  of  the  nonhighly  compensated 
employees  are  eligible  to  participate  in 
the  plan  or  plans  of  the  same  type  that, 
on  an  aggregate  basis,  are  at  least  50 
percent  as  valuable  as  the  combined 
value  of  the  plans  of  the  same  type  that 
are  available  to  any  highly  compensated 
employee  (the  90  percent/50  percent 
eligibility  test),  and  (Hi)  the  average 
benefit  received  by  nonhighly 
compensated  employees  under  all  plana 
of  the  same  type  is  at  least  75  percent  of 
thr  average  benefit  received  by  highly 


compensated  employees  under  auch 
plans  (the  75  percent  benefits  test). 

Under  the  second  approach,  an 
employers  employee  benefit  plan 
satisfies  section  89(a}  only  ii  it  benefits 
at  least  80  percent  of  the  employer's 
nonhighly  compensated  employees  (the 
80  percent  coverage  test).  An  employer 
may  elect  to  test  ita  health  and  group- 
term;  life  insurance  plana  (and  determine 
excess  benefits,  if  any)  under  the  80 
percent  coverage  test  notwithstanding 
the  fact  that  the  first  approach  would 
produce  different  amounts  of  excess 
benefits. 

Under  either  of  the  two  approaches,  a 
plan  fails  to  satisfy  section  ^a)  if  the 
plan  contains  any  provision  that  by  ita 
terms,  operation  or  otherwise 
discriminates  in  favor  of  highly 
compensated  employees  (the 
nondiscriminatory  provisions  test). 

For  1989  and  1990.  an  employer  may 
decide  to  adopt  an  alternative  to  the  75 
percent  benefits  test  for  its  health  plans. 
Under  this  alternative,  set  forth  in  Q4A- 
2,  an  employer  must  treat  as  includible 
in  gross  income  (i.e..  as  discriminatory 
excess  benefits)  all  employer-provided 
coverage  under  its  health  plans  with 
respect  to  certain  highly  compensated 
employees.  Also,  if  an  employer  adopts 
this  alternative  for  1989,  the  employer 
may  use  a  modified  version  of  the  90 
percent/50  percent  eligibility  test  under 
which  at  least  80  percent  of  the 
nonhighly  compensated  employees  must 
be  eligible  to  participate  in  plans  of  the 
same  type  that,  on  an  aggregate  basis, 
are  at  least  66  percent  as  valuable  as  the 
aggregate  value  of  the  plans  of  the  same 
type  available  to  any  highly 
compensated  employee.  For  testing 
years  ending  in  1990,  this  modified 
version  of  the  90  perccnt/50  percent 
eligibility  test  is  not  available  and  the 
class  of  highly  compensated  employees 
who  are  considered  to  receive  taxable 
employer-provided  health  coverage 
under  the  alternative  to  the  75  percent 
benefits  test  is  broadened. 

QSA-2  also  provides  a  permanent 
alternative  to  the  general 
nondiscrimination  tests  for  certain  large 
employers  whose  employees  are 
substantially  all  nonhighly  compensated 
employees.  Under  this  alternative,  an 
employer's  health  plans  satisfy  section 
89(a)  if  the  employer  employs  at  least 
5.000  Individuals;  at  least  90  percent  of 
the  full-time  active  employees  are 
nonhighly  compensated  employees:  less 
than  0.75  percent  of  ail  active  employees 
have  compensation  in  excess  of  twice 
the  section  414(q)(l)(C)  amount  (SsaOOO 
indexed):  at  least  80  percent  of  those 
employees  eligible  to  participate  in  each 
plan  are  nonhighly  compensated 


employees  and  80  percent  of  the 
nonhighly  compensated  employees  have 
available  to  them  under  all  health  plans 
a  health  benefit  that  is  at  least  80 
percent  as  valuable  as  the  largest  such 
benefits  available  to  any  highly 
compensated  employee;  and  at  least  66 
percent  of  all  nonhighly  compensated 
employees  receive  core  health  benefits 
that  are  at  least  66  percent  as  valuable 
as  the  largest  auch  benefit  available  to 
any  highly  compensated  employee.  In 
addition,  the  nondiscriminatory 
provisions  test  must  be  satisfied.  This 
alternative  is  only  available  to 
determine  if  any  employer's  health  plan 
or  plans  are  discriminatory:  it  is  not 
available  to  determine  the  amount  of 
excess  benefits. 

Core  health  coverage  generally  means 
comprehensive  major  medical  and 
hospitalization  coverage.  Dental,  vision 
and  health  coverages  provided  under 
flexible  spending  arrfingements  (see 
paragraph  (c)  of  Q&A-7  of  proposed 
\  1.125-2)  are  not  core  health  benefits. 
Note  that  the  definition  of  "core  health 
coverage"  under  section  69  is  not 
necessarily  the  same  as  the  definition  of 
"core  coverage"  under  section  4980B 
(COBRA  continuation  coverage)  and. 
therefore,  no  inference  should  be  drawn 
from  these  proposed  regulations  with 
respect  to  the  meaning  of  such  term 
under  section  4ge(A 

Q&A-d  details  the  treatment  of  family 
and  other  coverage  under  section  8B  and 
the  extent  to  which  such  coverages  may 
be  tested  separately  from  employee-only 
coverage.  Included  in  Q&A-3  is 
guidance  relating  to  the  use  of  sworn 
statements  when  employee-only 
coverage  is  to  be  tested  separately.  The 
proposed  regulations  state  that  a  sworn 
statement  need  not  be  notarized  but  for 
testing  years  conmiencing  on  or  after 
January  1, 1990.  a  sworn  statement  must 
be  made  under  penalty  of  perjury.  An 
example  of  a  sworn  statement  is 
provided. 

Q4A-4  sets  forth  rules  relating  to 
health  plan  comparability  and  health 
plan  aggregation  for  the  puiposes  of  the 
SO  percent  eligibility  test  and  the  60 
percent  coverage  tests.  These  rules  were 
changed  extensively  by  TAMRA  '88. 
The  comparability  rules  in  the  proposed 
regulations  generally  enable  health 
plans  that  fail  the  50  percent  eligibility 
test  or  the  80  percent  coverage  test  on 
an  individual  basis  to  satisfy  such  tests 
on  a  group  basis. 

Q&A-S  and  Q&A-6  of  the  proposed 
regulation  set  forth  the  method  for 
nondiscrimination  testing.  Q&A-5  states 
that  testing  for  compliance  with  the 
nondiscrimination  requirements  of 
section  86(a)  is  done  by  reference  to  the 
employees  employed  on,  and  benefits 


provided  for,  a  single  day  (the  testing 
day),  and  such  results  are  then 
annualized  for  the  entire  testing  year 
with  adjustments  to  reflect  certain 
benefit  changes  during  the  testing  year 
[both  before  and  after  the  testing  day). 
In  general,  the  facts  on  the  testing  day 
must  be  adjusted  to  reflect  benefit 
changes  due  to  changes  in  plan  terms 
and,  in  the  case  of  highly  compensated 
employees,  changes  in  elections  by  such 
employees.  If  the  terms  of  available 
plans  change  during  an  open  season, 
benefit  changes  that  occur  due  to 
elections  during  that  open  season  are 
considered  changes  due  to  changes  in 
plan  terms,  llie  proposed  regulation 
contains  a  transition  rule  for  1969  that 
generally  allows  benefit  changes  prior  to 
July  1, 1986  to  be  disregarded. 

'The  employer  must  designate  a 
uniform  12-month  testing  period  for  all 
its  plans  of  the  same  type.  In  certain 
circumstances,  an  employer  may  elect  a 
short  testing  year.  To  the  extent  that  the 
employer  elects  to  test  plans  of  different 
types  together  for  purposes  of  certain 
nondiscrimination  tests,  all  these  plans 
must  be  tested  on  a  uniform  testing  year. 
Thus,  if  an  employer  tests  its  group-term 
life  insurance  plans  with  its  dependent 
care  assistance  programs  for  purposes 
of  the  75  percent  benefits  test,  all  such 
plans  and  programs  must  be  tested  on 
the  same  12-ffionth  period.  The  same 
rule  applies  where  ^e  employer 
aggregates  its  health  plans  with  its 
group-term  life  insurance  plans  to 
enable  its  group-term  life  insurance 
plans  to  satisfy  the  requirements  of  the 
75  percent  benefits  test 

As  set  forth  in  Q&A-6,  the  first  testing 
year  of  an  employer  with  respect  to 
plans  of  the  same  type  generally  must 
begin  on  the  first  day  of  the  first  plan 
year  that  any  plan  of  that  type  is  subject 
to  section  89.  Also,  the  employer  may 
use  an  earlier  testing  year,  including  the 
calendar  year,  for  1989.  Thus,  for  testing 
years  beginning  in  1988,  the  employer  is 
required  to  test  all  its  plans  of  the  same 
type  together  even  though  not  all  of  such 
plans  are  subject  to  the  requirements  of 
section  89  for  the  entire  testing  year.  In 
these  circumstances,  the  proposed 
regulation  requires  an  employer  to  test 
all  benefits  under  the  plans  as  if  they 
were  subject  to  section  89  for  the  entire 
testing  year.  However,  in  determining 
any  excess  benefits  under  the  plans, 
Q&A-6  contains  rules  under  which  an 
employer  may  prorate  the  amount  of  any 
excess  to  reflect  the  extent  to  which 
coverage  is  subject  to  section  89. 

Q&A-7  sets  forth  rules  relating  to 
valuing  coverage  under  a  health  plan. 
These  rules  apply  until  the  Service 
publishes  valuation  procedures  under 
section  89(g)(3)(B).  Q4A-7  provides  that 


an  employer  may  use  any  reasonable 
method  for  valuing  a  health  plan  and 
specifies  that  the  cost  of  the  health  plan 
is  a  reasonable  method  of  valuation. 
Specifically,  in  valuing  coverage  an 
employer  is  permitted  to  use  the  cost  of 
the  applicable  premium  under  section 
4980B(f)[4)  for  continuation  coverage 
under  a  group  health  plan  and  is 
permitted  to  adjust  the  premium  for 
differences  related  to  geographic  locale, 
the  demographics  of  the  participant 
population,  and  utilization.  No  inference 
should  be  drawn  from  QiA-? 
concerning  the  method  that  may  be  used 
to  determine  the  appUcable  premium 
under  section  498C^f)(4). 

The  proposed  regulation  clarifies  thai 
cost  containment  features  may  be 
disregarded  under  a  reasonable  method 
of  valuation.  Similarly,  the  fact  that  a 
delivery  system  used  by  a  plan  is 
different  from  a  delivery  system  used  by 
another  plan  should  not  affect  the 
values  of  such  plans.  Thus,  the  fact  that 
one  plan  is  provided  through  a  health 
maintenance  organization  and  another 
through  a  traditional  indemnity  program 
should  not  cause  the  value  of  the  plans 
to  differ  as  long  as  the  coverage  under 
both  plans  is  substantially  similar. 

The  method  of  valuing  health  plana 
used  by  an  employer  for  purposes  of 
section  89  must  be  appUed  consistently 
for  all  the  employer's  health  plans, 
except  that  the  employer  may  use  the 
cost  method  described  in  section 
89(g)(3)(E)  for  multiemployer  plans. 

When  determining  the  amount  of 
excess  benefits  under  section  89(b),  an 
employer  is  required  to  use  the  cost 
method  used  for  determining  the 
applicable  premium  under  aection 
4980B(0(4),  even  if  that  was  not  the 
valuation  method  the  employer  used  for 
testing  purposes.  T^is  method  must  be 
used  for  calculating  both  the  highly  and 
nonhighly  compensated  employees' 
employer-provided  benefits  when 
excess  benefits  for  highly  compensated 
employees  are  determined.  The  only 
permissible  adjustment  to  this  method  is 
for  differences  in  the  premium  due  to 
utilization. 

Q&A-7  also  sets  forth  the  method  of 
valuing  coverage  under  flexible 
spending  arrangements  that  provide 
health  benefits.  See  Q*A-7  of  §  1.125-2 
of  the  proposed  regulation  for  the 
definition  of  a  flexible  spending 
arrangement.  Such  coverage  is  to  be 
valued  on  the  basis  of  its  cost  (in 
general,  the  premium  required  for  the 
health  coverage  under  the  arrangement). 
As  is  the  case  with  any  valuation 
method,  the  fact  that  a  premium  is  not 
paid  does  not  affect  the  value  of  the 
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coverage  to  long  as  the  coverage  is 
provided 

QAA-8  of  the  proposed  regulation 
rontains  an  explanation  of  the  treatment 
of  salary  reduction  contributions  under 
the  nondiscrimination  tests  of  section 
8H  Salary  reduction  contributions 
generally  are  defined  as  elective,  pre  tax 
rontnbulions  under  a  cafeteria  plan 
TAMRA  Bfl  contains  a  provision 
allowing,  in  certain  cases,  salary 
reduction  contnbutions  to  be  taken  into 
account  as  employer  contributions  In 
performing  the  90  percent/50  percent 
eligibility  test  In  addition  to  this 
provision,  the  proposed  regulation 
describes  circumstances  in  which 
certain  salary  reduction  contnbutions 
by  highly  compensated  employees  must 
be  taken  into  account  as  employer 
contributions  and  circumstances  in 
which  certain  salary  reduction 
contnbutions  by  nonhighly  compensated 
employees  must  be  treated  as  aftertax 
employee  contnbutions  This  mandatory 
treatment  of  salary  reduction 
contributions  applies  to  testing  years 
beginning  after  1980 

QAA-9  sets  forth  the  method  by 
which  excess  benefits  provided  under  a 
discriminatory  employee  benefit  plan 
are  to  be  calculated. 

QAA-10  contains  guidance  relating  to 
the  effective  dates  of  the 
nondiscrimination  and  qualification 
requirements.  C«nerally.  the 
requirements  apply  to  plans  for  plan 
years  that  commence  on  or  after  [anuary 
1,  1989.  With  respect  to  health  plans,  a 
special  rule  applies  If  the  designated 
plan  year  of  such  a  plan  begins  later  in 
calendar  year  1989  than  the  plan  year 
for  such  health  plan  began  In  1968. 

Section  89  provides  a  later  effective 
date  that  may  apply  with  respe<  t  to 
collectively  bargained  plans.  In  the  (;ase 
of  a  plan  maintained  pursuant  to  a 
collective  bargaining  agreement  ratified 
before  March  1.  1986,  the  rules  under 
section  86  do  not  apply  to  employees 
covered  by  such  agreement  in  years 
beginning  before  the  earlier  of  January  1, 
1991,  or  the  date  on  which  the  last 
collective  bargaining  agreement  relating 
to  the  plan  expires  (determined  without 
regard  to  any  extension  thereof  after 
February  28,  1986).  Thus,  such  a 
collectively  bargained  plan  is  not 
subject  to  section  80  before  the  date 
determined  under  the  preceding 
sentence,  and  collectively  bargained 
employees  under  such  a  plan  may  be 
treated  as  excludable  employees  until 
such  date  for  purposes  of  applying 
section  86  to  those  other  plans  of  the 
same  type  of  the  employer  that  are 
subject  to  section  89  The  proposed 
regulation  provides  that  the  employer 
may  elect  to  take  all  such  otherwise 


excludable  collectively  bargained 
employees  under  a  plan  into  account 
and.  in  so  doing,  to  accelerate  the 
effective  date  with  respect  to  the 
collectively  bargained  plan  for  purposes 
of  the  nondiscnmination  tests 

3.  Qualification  Requirements  L'nder 
Settlor  89(k) 

Unless  statutory  employee  benefit 
plans  and  certain  other  plans  meet  the 
requirements  of  section  86<k)  employer- 
provided  benefits  received  under  such 
plans  are  includible  in  an  employee's 
gross  income,  notwithstanding  the  fact 
that  the  employer-provided  benefits  are 
otherwise  excludable  under  the  Code. 
The  term  "benefit"  for  purposes  of  the 
section  89(kj  qualification  requirements, 
in  contrast  to  the  definition  of  the  term 
"benefit "  for  purposes  of  the 
nondiscrimination  tests,  means  the 
value  of  the  payments,  reimbursements, 
services  and  products  provided  under 
the  plan. 

In  order  to  meet  the  requirements  of 
section  89(k),  a  plan  must  be  In  writing, 
legally  enforceable,  maintained  for  the 
exclusive  benefit  of  employees,  and 
established  with  the  Intent  that  it  will  be 
maintained  for  an  indefinite  period  of 
time.  In  addition,  an  employer  must 
provide  those  who  are  eligible  to 
participate  in  the  plan  with  reasonable 
notice  of  benefits  available  under  the 
plan. 

Section  89(k)  applies  to  statutory 
employee  benefit  plans  and  certain 
other  types  of  plans  maintained  by  an 
employer.  Section  89(k)  generally 
applies  to  the  following  types  of  plans, 
regardless  of  whether  such  plaiu  are 
subject  to  nondiscrimination  testing 
under  section  86(a):  Accident  and  health 
plans;  group-term  life  insurance  plans; 
dependent  care  assistance  programs: 
qualified  tuition  reduction  programs; 
cafetena  plant;  fringe  benefit  programs 
providing  no-additional-cost  services, 
qualified  employee  discounts,  or 
employer-operated  eating  facilities,  the 
benefits  from  which  are  otherwise 
excludable  from  the  gross  income  of  the 
beneficiary;  and  plans  to  which  section 
505  applies.  The  list  of  specific  kinds  of 
plans  contained  in  the  proposed 
regulation  that  are  of  a  type  to  which 
section  86(k)  applies  is  not  intended  to 
be  exhaustive. 

The  proposed  regulation  contains 
several  special  rules  with  respect  to 
accident  or  health  plant.  In  general,  an 
accident  or  health  plan  is  not  subject  to 
section  89(k)  unless  the  employer- 
provided  benefits  under  the  plan  are  (or 
are  intended  to  be)  excludable  from 
gross  Income  under  section  106(b)  or  (c). 
Thus,  for  example,  sick  pay  and 


disability  plans  are  generally  not  subject 
to  the  rules  of  section  88(k). 

Because  coverages  under  accidental 
death  and  dismemberment  (AD&D 
plans)  plans  and  business  travel 
accidental  death  plans  are  eligible  for 
the  exclusion  under  section  106.  benefits 
provided  pursuant  to  such  coverages  are 
excludable  under  sections  101  and 
105(c).  Thus,  such  plant  are  tubject  to 
the  provisions  of  section  86(k).  The 
coverages  and  benefits  under  these 
plans,  like  other  accident  or  health  plans 
the  coverage  of  which  is  excludable  (or 
of  a  kind  that  it  excludable)  under 
section  106.  may  not  be  excluded  under 
section  132.  If  a  death  benefit  under  an 
ADAD  plan  is  not  conditioned  on  the 
accidental  death  of  the  employee,  that 
benefit  it  not  part  of  an  AD&D  plan. 

The  proposed  regulation  states  that  a 
plan  that  it  a  part  of  an  organization 
described  in  section  501(c)(9)  or 
501(c)(17)  must  meet  the  requirements  of 
section  89(k)  and  that,  to  the  extent  that 
the  plan  provides  benefits  of  the  type 
provided  by  ttatutory  employee  benefit 
plans,  tuch  benefitt  mutt  be  contidered 
in  nondiscnmination  testing  under 
section  86.  If  a  plan  does  not  meet  the 
requirementt  of  section  86(k).  the 
related  organization  it  not  exempt  from 
tax  under  section  501(8).  Section  86 
appliet  to  the  plan  that  is  part  of  a 
voluntary  employees'  benefidary 
association  (VEBA)  even  if  the  VEBA  it 
a  collectively  bargained  VEBA  at 
described  in  section  505(a)(2). 

Section  8e(k)(l)(A)  provldea  that  a 
plan  must  be  In  writing.  The  proposed 
regulation  provides  that  all  of  the 
material  termt  of  a  plan  mutt  be 
oontained  in  a  tingle  written  document 
However,  the  document  may 
Incorporate  material  terms  by  reference 
to  other  documenti  rather  than  tetting 
forth  tuch  termt  in  full.  The  proposed 
regulation  also  clarifies  that  a  tingle 
written  doc\mient  may  satisfy  the 
writing  requirement  for  several  plans. 
Similarly,  material  terms  contained  in 
one  document  related  to  several  plans 
may  t>c  incorporated  in  each  of  the 
single  written  documents  for  such  plans. 
These  rules  have  been  Included  to  give 
employers  the  fiexibihty  to  group  their 
plans  in  written  dociunents  in  various 
ways  so  long  as  all  r<f  the  coverage  is  in 
fact  in  writing. 

Both  the  proposed  regidation  and 
tection  88  require  that  an  employer't 
elections  with  respect  to 
nondiscriminatioB  testing  be  in  writing. 
If  any  such  election  is  not  in  writing  it  it 
waived.  For  example,  if  no  tetting  year 
is  designated  In  writing  with  regard  to 
any  health  plan,  all  health  plans  must  be 
tested  on  the  calendar  year.  The 


nondiscrimination  testing  elections  are 
not  required  to  be  In  the  single  witten 
document.  Consequently,  the  failure  to 
make  an  election  in  writing  does  not 
cause  a  plan  to  fail  to  meet  the  vsrriting 
requirement. 

The  proposed  regulation  provides  that 
a  plan  must  be  in  writing  prior  to  the 
first  day  on  which  coverage  or  benefits 
are  available  under  the  plan.  There  is  a 
transition  rule  under  which  a  plan  is  not 
required  to  meet  the  writing  requirement 
of  section  89(k)  before  the  later  of  the 
beginning  of  the  first  day  of  the  second 
plan  year  beginning  after  December  31. 
1988.  and  the  end  of  the  IZ-month  period 
beginning  on  the  first  day  of  the  first 
plan  year  that  the  plan  is  subject  to 
section  88. 

Section  e9(k)(l)(B)  provides  that  a 
plan  must  be  legally  enforceable.  The 
intent  of  tills  provision  is  to  ensure  that 
the  employer  cannot  exercise  excessive 
discretion.  Therefore,  the  proposed 
regulation  provides  that,  in  general,  the 
conditioiu  required  for  an  employee  to 
participate  in  or  obtain  a  benefit  under  a 
plan  must  be  definitely  determinable 
and  the  employee  must  be  able  to 
compel  the  coverage  or  payment  of 
benefits  described  in  the  plan.  Except  in 
certain  circumstances,  a  plan  fails  the 
enforceability  requirement  if  coverage 
or  a  benefit  available  imder  the  plan  is 
subject  to  the  discretion  of  the  employer, 
either  in  operation  or  under  the  terms  of 
the  plan.  Nevertheless,  the  proposed 
regulation  permits  employer  discretion 
relating  to  certain  administrative  acts.  In 
addition,  an  employer  generally  may 
expand  coverage  on  a  retroactive  basis 
if  the  employer  memorializes  such 
expansion  in  writing,  provides  notice  of 
such  expansion,  and  meets  the 
permanence  requirements  of  section 
69(k)  with  regard  to  the  expanded 
coverage.  The  fact  that  such  limited 
employer  discretion  does  not  violate  the 
enforceability  requirement  of  section 
89(k)  does  not  mean  that  imder  certain 
circimistances.  such  employer  discretion 
would  not  cause  the  plan  to  fail  the 
nondiscrimination  tests  of  section  89,  in 
particular  the  nondiscriminatory 
provisions  test  of  section  89(d)(l)(C]. 

The  proposed  regulation  contemplates 
that  many  cost  containment  features 
existing  in  the  health  care  industry 
today  do  not  violate  the  enforceability 
requirements  of  section  89(k).  For 
example,  a  managed  care  program  that 
allows  an  Insurer  to  grant  a  benefit  not 
otherwise  available  under  the  plan  in 
lieu  of  a  benefit  described  in  the  plan 
does  not  violate  the  enforceability 
requirement  If  the  patient  the  employer 
and  the  Insurance  company  consent  to 
such  alternative,  a  physician 


recommends  or  concurs  with  such 
alternative,  and  the  plan  describes  the 
possibility  of  such  alternative  as  well  as 
the  general  criteria  under  which  such 
alternative  is  available  and  may  be 
selected.  Similarly,  health  benefits  may 
be  conditioned  on  a  medical  opinion  of  a 
physician. 

The  proposed  regulation  contains  a 
transition  rule  with  regard  to  the 
enforceability  rules  of  section  89(k].  A 
plan  is  not  required  to  satisfy  the 
enforceabihty  rules  outlined  in  the 
proposed  regulation  before  the  first  day 
of  the  second  plan  year  that  the  plan  is 
subject  to  section  89. 

Section  89(k)(l)(C]  provides  that 
employees  must  be  provided  reasonable 
notification  of  benefits  available  in  a 
plan.  The  purpose  of  this  requirement  is 
to  inform  an  individual  who  is  eligible  to 
participate  in  the  plan  of  Its  essential 
features.  Therefore,  the  proposed 
regulation  requires  that  individuals 
eligible  for  coverage  or  benefits  imder  a 
plan  be  provided  with  a  summary 
explanation  of  these  features,  including 
directions  concerning  the  method  by 
which  individuals  may  receive  more 
information.  Such  notice  must  be  given 
to  an  individual  prior  to  the  initial 
availability  of  coverage  or  benefits  to 
such  individual. 

The  proposed  regulation  states  that 
the  employer  must  provide  the  notice.  In 
the  case  of  a  multiemployer  plan,  the 
plan  administrator  must  provide  the 
notice.  Nevertheless,  the  notice 
requirements  are  satisfied  if  an 
Insurance  company  or  other  health  care 
insurer  or  provider  (e.g.,  a  health 
maintenance  organization)  provides  the 
notice. 

The  proposed  regulation  provides  a 
transition  rule  for  tiie  notice  requirement 
for  plan  years  commencing  in  1989. 
Under  this  rule,  an  employer  is  not 
required  to  provide  notice  to  employees 
for  any  such  plan  year  until  July  1, 1989. 
Thus,  for  example,  an  employer  is  first 
required  to  provide  notice  under  section 
89(k)  with  respect  to  a  calendar  year 
plan  by  July  1, 1988.  Similarly,  with 
respect  to  a  plan  that  uses  a  September 
1  through  August  30  plan  year,  notice 
imder  section  89(k)  is  first  required  by 
September  1, 1989.  The  delay  in  the 
notice  to  employees  under  this  rule  does 
not  preclude  the  transitional  relief 
providing  for  a  delay  in  the  requirement 
that  a  plan  be  in  writing. 

The  reporting,  notification  and  written 
plan  requirements  under  this  regulation 
are  in  addition  to,  and  not  in  lieu  of. 
reporting,  disclosure,  notification  and 
written  plan  requirements  which  may 
otherwise  apply  under  TiUe  I  of  the 


Employee  Retirement  Income  Secuniy 
Act  of  1974  or  any  other  law 

Section  89(k|(l){D)  provides  that  a 
plan  must  be  maintained  for  the 
exclusive  benefit  of  employees  The 
purpose  of  the  exclusive  benefit 
requirement  is  to  preclude  an  employer 
from  extending  its  plan  to  indinduals 
who  have  no  current  or  prior 
employment-type  relationship  with  the 
employer.  The  proposed  regulation 
provides,  in  general,  that  a  plan  must  t>e 
maintained  for  the  exclusive  benefit  of 
those  employees  who  are  described  in 
the  plan  as  eligible  to  participate.  A  plan 
may  fail  this  requirement  by  its  terms  or 
through  its  operation. 

The  proposed  regulation  provides 
rules  concerning  who  may  partiapate 
under  a  plan.  In  general,  only 
indi\iduals  who  are  or  who  are  treated 
as  employees  (or  former  employees)  of 
the  employer  or  who  otherwrise  perform 
services  for  the  employer  may 
participate  under  a  plan  of  the  employer. 
The  proposed  regulation  does  not  have 
any  effect  on  any  other  existing  or  future 
eligibility  rule  concerning  who  may 
participate  in  a  plan.  Thus,  for  example, 
a  self-employed  individual  described  m 
section  401(c)(1)  cannot  be  a  participant 
in  a  cafeteria  plan  even  though  such 
individual  is  treated  as  an  employee  for 
purposes  of  section  89(k). 

TTiere  is  a  transition  rule  relating  to 
the  applicabiUty  of  the  exclusive  benefit 
requirement  The  proposed  regulation 
provides  that  an  employer  is  not 
required  to  meet  the  exclusive  benefit 
requirement  until  the  first  day  of  the 
second  plan  year  that  the  plan  is  subject 
to  section  89. 

Section  89(k)(l)(E)  requires  that  a  plan 
must  be  estabhshed  with  the  intention 
that  it  will  be  maintained  for  an 
indefmite  period  of  time.  The  proposed 
regulation  focuses  on  the  operation  of 
the  plan,  as  opposed  to  the  plan  terms, 
in  determining  whether  the  plan  was 
intended  to  be  maintained  for  an 
indefinite  period  of  time.  Accordingly,  if 
a  plan  is  materially  amended  or 
terminated  and  the  coverage  has  been  in 
effect  for  at  least  a  consecutive  12- 
month  period,  the  requirement  of  section 
89(k)(l)(E)  is  satisfied,  regardless  of  any 
terms  of  the  plan  which  may  provide 
that  the  employer  has  the  right  to 
change  or  terminate  the  plan.  However 
if  a  plan  is  materially  amended  or 
terminated  before  the  coverage  has  t>een 
in  effect  for  a  consecutive  12-month 
period,  the  plan  is  considered  to  have 
been  established  with  the  intent  of  being 
temporary,  unless  the  employer  can 
demonstrate  that  there  is  a  substantial 
business  purpose  for  such  termination  or 
amendment 
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The  proposed  regulation  cx>nt<iins 
several  rules  ralating  to  the  SMnctlon 
under  section  89(k).  In  general,  the 
prnpcised  regulation  provides  thai  if  h 
plan  fails  tu  satisfy  the  qualification 
rf  ((uirHments  of  section  8y(k).  the  value 
of  the  employer  provided  benefits 
received  (rather  than  the  value  of  the 
coverHge  provided),  is  not  excludable 
from  gross  income  Thus,  for  example, 
the  exclusions  provided  in  sections  101 
and  106  are  generally  not  available  with 
respect  to  benefits  provided  under  an 
arcident  or  health  plan.  All  employeH^ 
who  receive  benefits  are  subject  to  this 
sanction  without  regard  to  whether  they 
art"  highly  compensated  employees 
withm  the  meaning  of  section  4144q). 

The  proposed  regulation  contains  a 
nile  that  allows  correction  of  failur<»s  to 
comply  with  section  &Hk)  in  certain 
circumstances.  If  there  is  •  de  minimis 
failure  to  comply  with  certain 
requirptTwnfs.  the  employer  may  correct 
the  failure  within  BO  days  of  its 
occurrence  If  the  employer  timely 
corrects  the  failure,  the  plan  does  not 
fail  section  8ll^k)  merely  because  of  such 
failure.  A  failure  is  not  de  minimis  under 
this  rule  if  correction  requires  the 
amendment  of  the  plan  document  to 
rvduce  coverage  on  a  retroactive  basis 
to  conform  the  document  to  the 
operation  of  the  plan. 

The  proposed  regulation  clarifies  the 
derinilion  of  a  plan  with  respect  to  the 
sanction  under  section  89(k)  In  the  case 
of  a  health  plan,  to  the  extent  that  the 
coverage  providing  the  benefit  taxable 
by  reason  of  section  (I9(k)  may 
reasonably  be  separated  from  other  plan 
coverage,  the  proposed  regulation 
permits  the  failed  portion  of  the  plan  to 
l>e  treated  as  a  separate  plan. 

The  proposed  regulation  provides  for 
a  limitfltion  on  the  amount  that  must  be 
mcluded  in  the  income  of  an  employee 
as  a  result  of  section  B8(k|.  The 
limitation  is  the  sum  of  the  following 
(dolltir  amounts  are  indexed  in 
accordance  with  section  414(q)(1)(C)l:  10 
pen  rnt  of  the  first  »5O.00O  of  the 
employee  s  compensation.  25  percent  for 
amounts  of  such  compensation  in  excess 
of  $50,000  and  up  to  tlOaoOtt  75  percent 
for  amounts  of  such  compensation  In 
excess  of  flOO.OOO  and  up  to  (150.000; 
and  100  percent  of  compensation  in 
excess  of  $150,000.  In  addition,  the 
Commissioner,  through  revenue  rulings, 
notices  or  other  publication  of  general 
applicability,  is  authonzed  to  adjust  the 
amounts  of  the  sanction  where  su<  h 
dd|ustment  is  appropriate  and  is  not 
inconsistent  with  the  purposes  of  section 
89(k)  Section  213  governs  whether  the 
amount  includible  in  income  as  a  result 
of  section  091k)  is  deductible. 


If  the  sanction  under  section  8Q(k)  is 
imposed  with  regard  to  a  benefit  under 
coverage  that  is  determined  under 
section  89(a)  to  discriminate  in  favor  of 
a  highly  comperuated  employee,  the 
proposed  regulation  provides  for  the 
coordination  of  the  two  sanctions  In 
general,  the  higher  of  the  two  taxable 
amounts  must  be  included  in  the  gross 
income  of  the  highly  compensated 
employee. 

4  Miscellaneous  Matters  Relating  to 
Section  125 

Proposed  {  1.126-2  contains  seven 
questions  and  answers  that  supplement 
and.  m  part,  update  the  questions  and 
answers  contained  In  proposed 
regulations  under  i  1.125-1  that  were 
published  on  May  7,  1964  (49  FR  18321). 
and  amended  on  December  31,  1984  (49 
FR  50733).  Q&A-1  of  proposed  t  1  125-2 
provides  that  Q4A-2  through  QAA-C  of 
that  section  are  generally  effective  in 
accordance  with  the  effective  date 
provisions  of  section  88  (generally  plan 
years  commencing  after  December  31. 
1988)  In  additioa  QJiA-1  provides  that 
QAA-7  of  proposed  |  1  125-2  (relating  to 
flexible  spending  arrangements  subject 
to  sections  108  and  105)  applies  to  plan 
yean  beginning  after  D«cember  31, 1969. 

Many  of  the  questions  and  answers 
under  t  1  125-2  clarify  previously 
proposed  |  1.126-1  as  well  as  |  1  125-2T 
of  the  Temporary  RegulaUons  published 
on  February  4.  1968  (51  FR  4318).  To  the 
extent  the  provuions  of  proposed 
I  1  125-2  clarify  the  proviaions  of 
proposed  ||  1.125-1  or  1.125-2T  and  are 
less  restrictive,  the  Service  will  apply 
them  as  if  contained  in  those 
regulations.  However,  consistent  with 
the  statement  in  the  preamble  to  the 
May  7,  1964  Notice  of  Proposed 
Rulemaking,  to  the  extent  that  the 
provisions  of  proposed  i  1  125-2  clanfy 
the  provisions  of  proposed  Si  1  126-1 
and  1  125-2T  and  are  more  restrictive, 
the  Service  will  apply  them  only  as  set 
forth  in  QAA-1  of  proposed  |  1.125-2. 

QAA-2  and  QAA-3  of  the  proposed 
regulation  under  |  1.125-2  restate  the 
general  requirements  of  section  125. 
QAA-4  sets  forth  what  benefits  are 
treated  as  qualified  benefits  and  what 
benefits  constitute  cash  under  a 
cafeteria  plan.  For  example,  QAA-4 
provides  that  a  benefit  that  is  taxable 
because  It  is  determined  to  be  an  excess 
benefit  under  section  89(b)  or  because 
the  plan  fails  to  satisfy  section  89(k) 
remains  a  qualified  benefit  under 
section  125.  As  a  result  of  this  provision 
a  cafeteria  plan  may  provide  such 
taxable  benefits 

The  proposed  regulation  provides 
further  guidance  with  regard  to  the  rule 
that  a  cafeteria  plan  may  not  operate  to 


defer  compensation.  Thus,  under  QAA- 
5.  to  the  extent  that  a  benefit  carries 
over  to  the  following  plan  year,  such 
benefit  may  not  be  offered  under  a 
cafeteria  plan.  For  example,  life  or 
health  insurance  with  a  savings  or 
investment  feature  (e.g..  so-called 
whole-life  or  whole-health  Insurance) 
may  not  be  offered  in  a  cafeteria  plan. 
QAA-5  also  contains  a  rule  to  determine 
the  extent  to  which  the  Inclusion  of 
elective  vacation  days  under  a  cafeteria 
plan  operates  to  permit  the  deferral  of 
compensation. 

A  cafeteria  plan  may  permit 
employees  to  make  elective 
contributions  under  a  qualified  cash  or 
deferred  arrangement  described  in 
section  401  (k).  Similarly,  a  cafeteria  plan 
does  not  impermissibly  allow  the 
deferral  of  compensation  merely 
because,  as  an  option  under  the  plan, 
employees  may  make  after-tax 
employee  contributions  under  a 
qualified  plan  that  is  subject  to  section 
401  (m).  Finally,  the  deferred 
compensation  prohibitioo  does  not 
prevent  an  employer  from  providing 
employer  matching  contributions  subject 
to  section  401(m)  with  respect  to  elective 
contributions  under  section  401  (k)  or 
after-tax  employee  contributions  subject 
to  section  401  (m). 

QAA-e  clarifies  and  expands  the  rule 
contained  in  proposed  f  1.125-1 
concerning  when  an  employee  may 
revoke  a  benefit  election  and  make  a 
new  election  under  a  cafeteria  plan.  In 
general,  QAA-e  provides  that  a  plan 
may  allow  such  a  revocation  and 
subsequent  election  in  the  following 
circumstances:  When  a  third-party 
health  care  insurer  or  provider 
significantly  increases  the  cost  to  the 
employee  of  coverage  or  significantly 
curtails  or  ceases  coverage;  when  the 
participant  has  a  change  in  family 
status;  or  when  the  participant  has 
separated  from  service.  In  addition,  a 
cafeteria  plan  may  provide  that  a 
benefit  ceases  if  the  participant  has 
ceased  making  required  premium 
payments.  Finally,  a  cafeteria  plan  may 
allow  a  revocation  or  modification  with 
respect  to  elective  contributions  subject 
to  section  401  (k)  and  after-tax  employee 
contributioiis  subject  to  section  401(m), 
to  the  extent  such  modification  or 
revocation  is  permitted  under  section 
401(k)or401(m). 

QAA-7  contains  special  rules 
applicable  to  health  plans  that  are 
fiexible  spending  arrangements  (FSAs). 
These  rules  are  intended  to  protect  the 
integrity  of  the  distinction  between  the 
taxable  treatment  of  personal  medical 
exp>ense8  (subject  to  the  rules  of  section 
213)  and  the  more  favorable  tax 


treatment  of  employer-provided  health 
plan  coverage  and  benefits  under 
section  106  or  105,  including  benefits 
received  under  employee-purchased 
accident  or  health  coverage  under 
section  104. 

In  general,  if  a  health  plan  has  a  low 
maximum  limitation  on  benefits  and  the 
amount  of  the  premium  for  coverage  is 
the  same  or  similar  to  this  limitation  on 
benefits,  there  is  a  significant  concern 
that  the  plan  operates  primarily  to 
exclude  from  income  amoimts  paid  for 
personal  medical  expenses  that  would 
otherwise  only  be  deductible  under 
section  213  to  the  extent  that  they 
exceed  7.5  percent  of  adjusted  gross 
income.  This  concern  is  greater  if,  with 
respect  to  such  plan,  there  is  no  person, 
such  as  an  employer  or  insurance 
company,  who  bears  a  risk  of 
experience  loss  with  respect  to  the 
health  plan  and  thus  has  an  interest  in 
regulating  the  arrangement  to  minimize 
adverse  selection  and  substantiate 
claimed  expenses.  In  order  to  limit  the 
extent  to  which  health  FSAs  efifectively 
operate  to  exclude  amounts  paid  for 
personal  medical  expenses.  Q&A-7 
applies  requirements  to  health  FSAs 
that  are  similar  to  the  requirements  that 
an  independent  health  insurer  with  a 
meaningful  risk  of  loss  would  apply  to 
protect  against  adverse  selection  and 
the  inappropriate  reimbursement  of 
expenses.  Thus,  the  requirements  in  the 
proposed  regulation  are  consistent  with 
those  features  that  are  commonly 
associated  with  arrangements  that 
exhibit  the  basic  risk-shifting  and  risk- 
spreading  characteristics  of  insurance. 
QAA-7  clarifies  that  an  employee's 
salary  reduction  contributions  under  a 
health  FSA  are  payments  of  a  premium 
by  the  employee  for  health  coverage 
with  respect  to  which  the  maximum 
reimbursement  amount  is  the  same  or 
similar  to  the  amount  of  the  required 
premium.  Therefore,  health  FSAs  are 
bona  fide  plans  and  are  not  separate, 
employee-by-employee,  health  expense 
reimbursement  accounts  that  operate  in 
a  manner  similar  to  employee-funded, 
defined  contribution  plans.  The 
maximum  amount  of  reimbursement 
available  under  a  health  FSA  at  any 
particular  time  with  respect  to  an 
individual  cannot  be  based  on  the 
amount  of  premium  that  the  individual 
has  paid  as  of  such  time.  Rather,  the 
maximum  reimbursement  amount  must 
be  uniform  throughout  the  coverage 
period.  In  addition,  health  FSAs  cannot 
reimburse  employees  for  premiums  for 
other  health  coverage.  Finally,  because 
there  is  no  party  directly  involved  in  an 
FSA  with  an  interest  in  assuring  that 
claims  are  bona  fide,  the  proposed 


regulation  imposes  certain  claims 
substantiation  requirements  for  FSAs. 

Under  the  proposed  regulation, 
experience  gains  under  health  FSAs  (i.e.. 
premiums  in  excess  of  claims  paid  plus 
expenses)  may  be  treated  as  gains  under 
bona  fide  health  plans.  Thus,  such  gains 
may  be  available  to  pay  reasonable  and 
bona  fide  dividends  or  premium  refunds 
to  the  premium  payers.  Similarly, 
experience  gains  may  be  used  to  reduce 
required  premiums  for  coverage  in 
future  years.  For  example,  experience 
gains  for  one  year  may  be  used  in  a 
second  year  to  permit  the  health  FSA  to 
charge  all  eligible  employees  only  a  $490 
premium  for  coverage  with  a  $500 
reimbursement  maximum.  In  no  case, 
however,  may  the  treatment  of 
experience  gains  under  a  health  PSA 
have  the  effect  directly  or  indirectly,  of 
reimbursing  employees  based  on  their 
individual  claims. 

Reliance  on  These  Proposed  RegulatioDS 

Taxpayers  may  rely  on  these 
proposed  regulations  for  guidance 
pending  the  issuance  of  final 
regulations.  Because  these  proposed 
regulations  are  generally  effective  for 
years  beginning  after  December  31, 1988. 
the  Service  will  apply  these  proposed 
regulations  in  issuing  rulings  and  in 
examining  returns  with  respect  to 
taxpayers  and  plans  after  that  date.  If 
future  regulations  are  more  restrictive 
than  these  proposed  regulations,  such 
regulations  will  be  applied  without 
retroactive  effect. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis  is 
therefore  not  required.  Although  this 
document  Is  a  notice  of  proposed 
rulemaking  which  solicits  public 
comments,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  the  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5U.S.C.  Chaptere). 

Comments  and  Requests  for  PubUc 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 


request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held. 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  authors  of  the  proposed 
regulations  are  Felix  Zech,  David 
Munroe,  and  Steven  Miller  of  the  Office 
of  the  Assistant  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  proposed  regulations  on  matters  of 
both  substance  and  style. 

Tabto  of  Cootants 

Sec  I.89(a>-1  Miscellaneous  questions 
and  answers  relating  to  nondiscrimination 
rules. 

Q-1:  What  are  the  section  89 
nondiscrimination  rules? 

Q-Z:  What  transitional  and  special  rule* 
are  available  to  health  plans  under  section 
897 

Q-3:  Under  what  drcumstanoes  may 
employees  be  disregarded  for  purposes  of 
section  89  when  the  employees  receive  health 
coverage  from  other  nnployers  or  wlten 
employees  do  not  have  a  family  or  have  « 
family  whose  roemt)er»  receive  health 
coverage  from  another  employer? 

Q-4:  What  is  a  health  plan  under  the 
section  89  nondiscrlniinatioo  rules  and  tu 
what  extent  are  health  plans  comparable  or 
aggregated  for  purposes  of  such  rules? 

Q-5:  What  IS  the  testing  methodology'  for 
applying  thr  nondiscnmination  rules  under 
section  89? 

Q-6;  What  is  the  period  for  testing  whether 
the  nondiscrimination  rules  of  section  88  are 
satisfied? 

Q-7:  For  purposes  of  applying  secUon  89  to 
an  employer  s  health  plan,  what  niles  apply 
for  determinins  tne  employer-provided 
herr'it  ar.d  calculating  ihe  excest  benefits? 

Q-H  Hew  are  Sblary  reduction 
cor  tnbuticns  treated  for  purposes  of  the 
sei-'i^r  89  nondiscrimnation  tests? 

Q-9  How  IS  an  excess  henefil  under  the 
seciii.n  8ft  londiscrimin.ifion  rules  to  be 
deternined  with  respect  to  heulih  plans? 

Q-10.  What  are  the  effective  dates  of  the 
section  89  nondiscrimination  and 
qLifchrication  rules? 

Sec.  1  99(krt     Qualification  requirements 
for  certain  employee  welfare  benefit  plans 

Q-1   Whal  is  required  under  section  a9(k!? 

Q-2:  What  plans  must  meet  the 
requiremer.ts  of  section  89(k)? 

Q-3:  Whal  18  required  under  the  wTitinj; 
requirement  rif  section  agfkHDIA)' 

Q-4:  When  is  a  plan  legally  enforceable 
vMthm  the  meaning  of  section  89(k)(lJ(BJ7 

Q-5:  What  constitutes  reasonable 
notification  of  employees  under  section 
89(k)(l)(C)? 

Q-6:  How  does  an  employer  meet  the 
exclusive  benefit  requirement  of  section 
89(k)!l)(D)? 
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Q-7   Mow  !■  It  (ielerminad  whrther  a  plan 
wat  etlabUihad  wUh  the  Intrnt  nf  h^-w.fi 
mainlalniKi  for  an  Indefinite  pen(xi  of  flmr' 

Q-*:  What  la  th«  lanctton  for  failure  to 
inoel  the  requlrementa  of  aection  IM(k)T 

Sec   I  12&-1     Queatlona  ami  anawera 
relalinn  to  cafeteria  plana. 

y-JO:  Ara  there  additional  rule*  for 
cafplpiia  plans? 

See  1  125-2     MiacelUneoua  Cafetena  P1i»n 
qu<-«li(in«  and  anawer* 

Q-1  What  are  the  effective  d«tpa  fof  these 
rafflerid  plan  rule*T 

Q-2  What  do**  »e<.tion  125  of  the  {:<.<»e 
piDvide? 

Q-J  What  li  a  cafeteria  plan  under  »e«-tion 
125? 

Q-i  What  henefila  '»natilute  ijiialifteij 
^w'lefi'*  and  what  benefit!  atottilute  caah 
under  a  cafeteria  plan/ 

Q-5  May  a  r.afetena  plan  inrlurte  a  benefit 
that  defers  the  r«ceipt  o/ oompetiaation? 

Q--A.  In  what  circumslanova  inay 
pHrtii  ipania  revoke  emalinjt  elerliont  artd 
nitike  new  electiona  undar  a  cafelmia  plan? 

Q-  ""  How  do  the  rulas  govaminn  lh«  tm*. 
favored  trsatmant  of  employar-pruvidnd 
benefits  apply  to  plana  that  are  flexible 
•p>-nii!itM  arraiiHemenli? 

List  of  Sub)«cts  in  2S  CFR  1.S1-1 
Tbrougfa  1.2S1-1 

Deductions.  Exemptions.  Income 
tax«».  Taxable  income 

Propoasd  Amisdiwnti  to  th« 
R«gul«tiaiu 

The  piT)po««d  amendments  lo  28  CFR 
Paii  1  are  as  follows: 

IncooM  Tax  Rvfulattooa 
PART 1-<  AMENDED! 

Parajirapfa  1.  The  authority  citation  for 

PHrt  1  IS  ampnded  by  iiddin)j  the 
followinjj  ( itation: 

Authority  2B  U  ac.  7806  i  am*}-  1  and 
lt»(k)-l  also  Issued  under  20  USC  8Qtm| 

Par.  2.  New  §^1.8H(a)-1  and  180(1^)1 
rtre  added  Immediately  after  §1  «ft-l  to 
rpdd  as  follows 

}  1  WCM     MIsfsMansoiie  qumtton*  and 
anew  eta  retatInQ  lo  i 
for  oortain  emplo) 

The  following  is  a  list  of  the  questions 
rtddrfgsed  in  this  «   rtion 

Q-1    What  are  the  sertion  tW 
nondismmination  rtileii? 

Q-2  What  transitional  and  special 
rulfs  arv  avHildble  to  health  plans  und»'r 
»«*ction  80? 

Q-3  Under  what  cxrcumstanci's  may 
employees  be  disregarded  for  purposes 
of  section  SB  when  the  employees 
receive  health  coveraj!*  from  other 
employers  or  when  employees  do  not 
have  a  family  or  have  a  family  whose 
members  receive  health  coverage  from 
another  employer? 
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Q-4   What  IS  a  health  plan  under  the 
section  89  nondiscnmmation  rules  and 
to  whdl  extent  are  health  plana 
comfxirable  or  aggregated  for  purposes 
of  such  rules? 

Q-5  What  is  the  testing  methodology 
fur  applying  the  nondiscrimination  rules 
under  section  89? 

Q-e.  What  Is  the  penod  for  testing 
whether  the  nondiscrimination  rules  of 
section  89  are  satisfied? 

Q-7:  For  purposes  of  applying  section 
89  to  an  employer's  health  plan,  what 
rules  apply  for  determining  the 
employer-provided  benefits  and 
calculating  the  excess  benefits? 

Q-ft:  Mow  are  salary  reduction 
contributions  treated  for  purposes  of  the 
section  8B  nondiscnmination  tests? 

0-8:  How  IS  an  excess  benefit  under 
the  section  89  nondiscrimination  rules  to 
be  determined  with  respect  to  health 
plans? 

Q-10:  What  are  the  effective  dates  of 
the  s«ction  88  nondiscrimination  and 
ijiialificalion  rules? 

Q-1.  What  are  the  sectiion  89 
nondiscnmination  rules? 

A-1  (a)  Nondiscnnunalion  rules — (1) 
In  ffffiwral.  Section  80(a)  provides  that, 
notwithstanding  any  other  provision  of 
the  tax  law  specifically  excluding  items 
fmm  gross  Income  (e.g..  sections  79  and 
106).  the  gpoaa  income  of  a  highly 
compensated  employee  (as  defined  in 
Reaction  414(q)]  includes  an  amount  equal 
to  the  employee's  employer- provided 
benefit  thJit  ia  found  to  be 
discriminatory  under  the  rules  provided 
in  this  section.  See  paragraph  (0(3)  of 
this  QAA-1  for  the  definition  of 
"employer-provided  benefit    for  these 
nondiscrimination  rules.  The 
nondiscnmination  requinements  of 
section  8e(a),  however,  do  not  affect  the 
exclusion  from  gross  income  of  death 
benefits  under  section  l(n|a]  aad 
accident  and  health  benefits  under 
s»'t  tions  104  and  105. 

(2)  Timing  of  inclusion  and  deduction. 
The  excess  benefit  for  a  testing  year 
Keneraily  is  treated  as  received  on  the 
last  day  of  the  testing  year.  Thus,  the 
excess  benefit  for  a  testing  year 
generally  is  included  in  a  highly 
com(>ensated  employee's  gross  income 
for  the  employee's  taxable  year  with  or 
within  which  the  testing  year  ends. 
Similarly,  the  excess  benefit  for  a  testing 
year  generally  la  treated  as  paid  by  the 
employer  on  the  last  day  of  the  testing 
year  Thus,  the  excess  benefit  for  a 
testing  year  is  deductible  by  the 
employer  only  for  the  taxable  year  of 
the  employer  with  or  within  which  the 
testing  year  ends.  Also,  for  purposes  of 
determining  the  deductibility  of  both 
employer  provided  benefits  that  are  not 
excess  benefits  and  employer-provided 


benefits  that  are  excess  benefits,  excess 
benefits  are  deemed  to  be  attributable  to 
the  employer-provided  tienefits  provided 
latest  during  the  testing  year.  For 
purposes  of  determining  the  treatment  of 
excess  benefits  under  section  404, 
excess  benefits  are  treated  as  paid 
under  a  plan  or  arrangement  that  defers 
the  receipt  of  compensation  or  benefits 
to  the  extent  that  under  the  rule  of  this 
paragraph  (a)(2).  the  excess  benefits  are 
received  after  the  end  of  the  employer's 
taxable  year  in  which  the  services 
creating  the  right  to  such  compensation 
or  benefits  are  performed.  For  these 
purposes,  excess  benefits  are  deemed  to 
be  attributable  lo  employees'  services 
performed  latest  in  such  testing  year. 
Excess  benefits  are  treated  as  paid 
under  such  a  plan  or  arrangement  even 
if  they  are  received  not  more  than  a 
brief  penod  (e.g..  2V%  months)  after  the 
end  of  the  employer's  taxable  year  (see 
i  1.404(b}-lT)  and  even  if  the  employer 
elects  the  rule  of  section  89(a)(2)(B)  with 
respect  to  excess  benefits.  An 
employer's  election  of  the  rule  of  section 
89(a)(2)(B)  for  a  testing  year  must  be 
made  in  writing  by  January  31  of  the 
first  calendar  year  following  the 
calendar  year  in  which  the  testing  year 
ends.  Such  election,  when  made,  must 
apply  for  all  plans  of  the  same  type. 

(b)  Discnminalory  employee  benefit 
plan — (1  )  In  general.  A  statutory 
employee  benefit  plan  ia  a 
discrumiuitory  employee  beitefit  plan  for 
a  testing  year  unless,  for  such  year,  the 
plan  satisfies  the  requirements  of 
paragraphs  (c)  and  (d)  of  this  Q&A-l. 
Alternatively,  in  lieu  of  the  requirements 
of  paragraph  (d)  of  this  QAA-1.  an 
employer  may  elect  to  apply  the 
requirements  of  paragraph  (e)  of  this 
QAA-1  to  a  statutory  employee  benefit 
plan.  However,  for  testing  years 
begiruung  in  1989,  a  statutory  employee 
benefit  plan  is  not  treated  as  a 
discriminatory  employee  benefit  plan  for 
purposes  of  section  4976  if  the  excess 
benefits  with  respect  to  such  plan  are 
properly  reported  in  accordance  with 
section  89(1). 

(2)  Di'sability  c&verage.  Generally,  a 
plan  (or  portion  thereof)  that  provides 
disabiLty  coverage  is  not  subject  to  the 
requirements  of  paragraphs  (c),  (d)  or  (e) 
of  this  QAA-1  for  a  testing  year  and, 
thus,  may  not  be  taken  into  account  in 
determining  whether  any  other  accident 
or  health  plan  satisfies  the  requirements 
of  such  paragraphs.  For  example,  short- 
term  BirJi  pay,  short  term  and  long-term 
disability  plans,  worker's  compensation 
plans  (as  defined  in  paragraph  (0(l)((v) 
of  this  QAA-I).  plana  described  in 
section  lM(a)(4)  and  (5)  and  similar 
wage  continuation  plana  are  not  subject 


to  the  requirements  of  paragraphs  (c), 
(d)  or  (e)  of  this  Q4A-1.  even  if  there  are 
significant  employer-provided  benefits 
with  respect  to  such  plans.  This 
para^aph  (b)(2}  does  not  apply  with 
respect  to  disability  coverage  the 
benefits  of  which  are  excludable  from 
gross  income  under  section  105(b)  or  (c). 

(3)  No  employer-provided  benefit.  If 
there  is  no  employer-provided  benefit 
(other  than  by  reason  of  coverage  under 
such  plan  being  considered  excess 
benefit)  for  a  testing  year,  with  respect 
to  a  plan  that  is  otfaerwiae  subject  to  the 
nondiscrimination  rules  of  section  89. 
such  plan  is  not  subject  to  the 
requirements  of  paragraphs  (c).  (d)  or  (e) 
of  this  Q&A-l  for  such  testing  year.  See 
QAA-7  of  this  section  to  detennine  a 
plan's  employer-provided  benefit.  An 
employer  cannot  take  into  account  a 
plan  (or  portion  thereof)  providing  no 
employer-provided  benefit  in 
determining  whether  other  plans  meet 
the  requirements  of  paragraphs  (c),  (d) 
or  (e)  of  this  Q&A-l. 

(4)  Employers  with  only  highly 
compensated  employees.  A  statutory 
employee  benefiit  plan  is  not  subject  to 
the  requirements  of  paragraphs  (c),  (d) 
or  (e)  of  this  Q&A-l  for  a  testing  year  if 
such  plan  is  maintained  by  an  employer 
that,  for  such  year,  only  has  employees 
who  are  highly  compensated  employees. 

[c]Nondiacriminatory  provisions 
requirement — (1)  In  general.  A  plan 
satisfies  the  requirement  of  this 
paragraph  (c)  and  section  89(d)(1)(C) 
only  if  the  plan  does  not  contain  any 
provision  that  (by  its  terms,  operation, 
or  otherwise)  discriminates  in  favor  of 
highly  compensated  employees.  In 
making  this  determination,  an  employer 
must  take  into  account  all  plans  oif  the 
same  type.  For  purposes  of  this 
requirement  an  employer's  election  with 
respect  to  testing  (e.g.,  designation  of  a 
testing:  day)  is  subject  to  the 
nondiscriminatory  provisions 
requirement  even  though  it  is  not 
required  to  be  in  the  single  written 
document  required  under  section 
e9(k)(l){A). 

(2)  Waiting  periods  under  con  health 
plans.  If  an  employer  has  two  or  more 
cora  health  plans  with  different  waiting 
periods,  the  core  Iwalth  plans  do  not 
satisfy  the  nondiscriminatory  provisions 
test  of  this  paragraph  (c)  unless  each 
plan  satisfies  the  50  percent  eligibility 
test  of  paragraph  (d)(3)  of  this  Q&A-l 
cither  on  an  individual  basis  or  by 
inclusion  in  a  group  of  comparable 
plans,  under  paragraph  (b)  of  Q&A-4  of 
this  section,  that  includes  only  one  ck 
more  additional  core  health  plans  that 
have  tha  same  or  shorter  waiting 
periods.  If  a  plan  fails  to  satisfy  this 
paragraph  (c)  by  reason  of  this 


paragraph  (c)(2).  the  excess  benefit 
attributable  to  this  failure  is  the 
employer-provided  benefit  under  the 
plan  that  relates  to  the  period  of 
coverage  that  prevents  the  plan  from 
being  included  in  a  group  of  comparable 
plans  under  the  preceding  sentence. 

(3)  Examples.  The  provisions  of  this 
paragraph  (c)  are  illustrated  in  the 
following  examples: 

Example  I.  Assume  that  an  employer  has 
25  employ ees,  5  of  whom  are  hi^ily 
compensated  employees.  Two  ojf  tl>e  20 
nonhighly  compensated  employees  liave 
faioiliea.  The  employer  pnmdes  empioyee- 
only  health  coverage  with  an  employer- 
provided  benefit  of  $2,000  to  all  emploj-ees. 
and  provides  the  highly  compensated 
employees  with  an  additional  plan  providing 
employee-only  coverage  with  an  employer- 
provicled  benefit  of  $^  »"  In  addrtioo.  the 
employer  provides  hmiiy-only  health 
coverage  (wi±  an  employei^provided  benefit 
of  $2,000)  to  ail  of  tiie  nonh^ily  compensated 
employees,  bat  makes  such  family-only 
coverage  available  to  the  highly  cooipensated 
employees  only  if  they  pay  the  total  cost  of 
sudi  coverage  on  an  after-tax  employee 
contribution  basis.  Thus,  the  highly 
compensated  employees  receive  no 
employer-provided  benefit  with  respect  to 
such  family-only  coverage.  The  employer 
decides  to  treat  all  of  its  employees  as  having 
a  family  (see  Q&A-3  of  tiiis  section).  The 
family-only  coverage  that  is  treated  as 
received  by  employees  without  families  may 
be  uaed  under  the  comparability  rule  of 
paragraph  (c)(2)  (tf  QAA-4  of  this  section  to 
stipport  tlie  additional  $2,200  employee-ooiy 
coverage  provided  to  highly  compensated 
employees.  Althou^  after  the  applicatioo  of 
the  comparability  rule,  the  $2,200  emptoyee- 
only  coverage  for  the  highly  compensated 
passes  the  80  percent  coverage  test  set  forth 
m  paragraph  (e)  of  this  QAA-1.  the 
nondiBcriminatory  provisiODS  test  b  violated. 
This  is  because  the  coverage  of  IB  of  tiie  20 
nonhighly  compensated  employees  is  not 
meaningful  because  they  are  not  in  fact 
receiving  benefits  under  the  family-only 
coverage. 

Example  2.  A  school  district  selects  July  1 
as  its  testing  day.  On  that  day,  the  school 
district  has  no  part-time  employees  and  only 
administrative  personnel,  regular  faculty  and 
mainteaanoe  perscRinel  on  its  payroll  The 
designation  of  Jaly  1  as  the  testing  day  does 
not  constitute  tlic  designation  of  a  testing  day 
that  is  fairly  representative  of  the  employee 
pool  and  business  operation  of  the  school 
district  and.  therefore,  such  designation 
violates  the  nondiscriminatory  provisions 
test 

Example  X  An  employer  that  operates  a 
de(>artment  store  selects  July  1  as  its  testing 
day.  Traditiooally.  tlie  number  of  the 
employees  employed  by  the  employer  on  July 
1  does  not  reasonably  reflect  the  number  of 
the  employer's  employees  employed  during 
most  of  its  fiscal  year.  This  designation 
violates  the  nondiscriminatory  provisions 
test 

Example  4.  Assume  that  an  employer 
maintains  nnmeroos  health  plans  (both  core 
and  noncore  plans]  for  its  sixx)  emploj-ees. 


All  but  one  core  health  plan.  Plan  X.  provnd;^ 
for  a  3-month  waiting  penod  for  new 
employees.  Plan  X  provides  coverajte  after  I 
month  of  employment  for  certain  executive 
persomiel.  This  1-month  waituift  penod 
provision  violates  the  nondiscnminaton,' 
provisions  test  of  this  paragraph  |c|  unless 
Plan  X  satisfies  the  SO  percent  eligibility  test 
of  paragraph  (d)(3)  of  this  QA.A-1  either  on  an 
individual  basis  or  by  inclusion  with  anoirter 
core  health  plan  or  plans  with  the  tame  or 
shorter  waitmg  periods  in  a  group  of 
comparable  plans  under  paragraph  (b)  of 
Q&A-4  of  this  section.  If  ttie  1-month  waitmg 
period  provision  fails  the  noodiscnminatory 
provisions  test  of  this  paragraph  (c).  then  ttie 
employer-provided  benefit  under  Plan  X  that 
relates  to  coverage  for  the  penod  between 
the  first  and  third  months  of  employment  is 
treated  as  an  excess  benefit  of  each  highly 
compensated  employee  eligible  for  coverage 
under  Plan  X  after  I  month  of  employment 

(d)  Eligibility  and  benefit 
requirements— (1)  In  general.  A  plan 
satisfies  the  requirements  of  this 
paragraph  (d)  only  if  the  tests  of 
paragraphs  (d)(2).  (d)(3).  and  (d)(4)  of 
this  Q&A-l  are  satisfied. 

(2)  90  percent/50  percent  eligibility 
test — (i)  In  general.  A  plan  satisfies  this 
test  only  if  at  least  90  percent  of  ail 
nonhighly  compensated  employees  have 
available  under  all  plans  of  the  same 
type  an  employer-prcrvided  benefit  that 
is  at  least  50  percent  of  the  largest 
employer-provided  benefit  available 
under  all  such  plans  to  any  highly 
compensated  employee.  To  the  extent 
that  an  employee  is  eligible  to  be 
covered  under  two  or  more  plans  of 
different  types  (see  paragraph  (f)(2)(i]  of 
this  Q&A-l),  but  not  fully  under  ail  such 
plans,  the  employee  cannot  be  treated 
as  eligible  for  the  full  employer-provnded 
benefit  of  each  plan  for  purposes  of  the 
90  percent/so  percent  test  Instead,  the 
employer  must  use  a  reasonable, 
uniform,  and  nondiscriminatory 
allocation  method  to  allocate  to  such 
employee  only  a  reasonable  portion  of 
each  plan's  full  employer-provided 
benefit  Whether  a  plan  is  available  to 
an  employee  is  determined  under  aQ  of 
the  facts  and  circumstances.  For 
example,  an  HMO  at  a  location  distant 
from  the  location  of  the  employer  might 
not,  under  the  facts  and  circumstances, 
be  reasonably  available  to  employees  at 
the  location  of  the  employer.  Sec  Q&A-8 
of  this  section  for  the  treatment  of  salary 
reduction  contributions  under  this  test 
Also,  see  Q&A-2  of  this  section  for  a 
transition  rule  for  the  1989  testing  year. 

(ii)  Example.  The  provisions  of  this 
paragraph  (d)(2)  are  illustrated  in  the 
following  example: 

Example.  An  employer  has  12  emplov'ces. 
10  of  vrhom  are  nonhighly  compensated 
employees.  The  employer  maintains  two 
health  plans.  Plan  A  has  an  employer- 
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provldvd  b«n«ni  of  ^.000.  Il  !•  ■vailable  to  0 
of  lh«  to  nonhighly  compensated  employeet 
and  both  uf  the  highly  cumpenaated 
employees  Plan  B.  a  dental  plan,  has  an 
employer  provided  benefit  of  SSOO  It  is 
available  only  to  the  two  highly  compensated 
employees  The  health  plans  meet  the 
requirements  of  this  paragraph  |<l)|2|  This  is 
the  result  since  90  perr.enl  of  the  nonhighly 
compensated  employees  |9  of  10)  have 
available  to  them  an  employer  provided 
benefit  of  tl.OOU.  which  Is  more  than  SO 
percent  of  fl.SOU,  the  largest  employer- 
provided  benefit  available  to  any  highly 
compensated  employee  Note  that  the  dental 
plan  in  this  example  fails  the  SO  percent 
eligibility  test  set  forth  in  paragraph  (d)(3)  of 
this  QfkA-\. 

(3)  50 percent  eligibility  f^-sr— (i)  In 
geneml  A  plan  satisnei  this  test  only  if 
the  plan  satisnes  the  requirement  of 
either  paragraph  (d)(3)(ii)  or  paragraph 
(d)(3]{iii)  of  this  Q4A  11.  An  employee 
Is  eligible  to  participate  in  a  plan  only  if. 
under  all  of  the  facts  and  circumstances, 
the  employee  is  reasonably  eligible  to 
participate  In  such  plan.  See  Q&A-4  of 
this  section  with  respect  to  rules  relating 
to  the  comparability  and  aggregation  of 
health  plans. 

(ii)  50 percent  eligibility.  A  plan 
satisries  the  requirement  of  this 
paragraph  (dl(3)(ii)  only  if  at  least  50 
percent  of  the  employees  eligible  to 
participate  In  the  plan  are  nonhighly 
compensated  employees. 

(ill)  Nondiscnimnatory  mtic.  A  plan 
satisfies  the  requirements  of  this 
paragraph  (d)(3)(iii)  only  if  the  highly 
compensated  eligibility  percentage  does 
not  exceed  the  nonhighly  compensated 
eligibility  percentage.  The  highly 
compensated  eligibility  per<;entage  is  the 
percentage  determined  by  dividing  the 
number  of  highly  compensated 
employees  eligible  to  participate  In  the 
plan  by  the  total  number  of  highly 
compensated  employees.  The  nonhighly 
compensated  eligibility  percentage  is  the 
{>ercentage  determined  by  the  same 
method  substituting  nonhighly 
compensated  employees  for  highly 
compensated  employees 

(iv)  ELxample.  The  provisions  of  this 
paragraph  (d)(3)  are  illustrated  in  the 
following  example- 

E\(iwph'  An  employer  nirtinlams  ■  plan 
providing  for  meila.al  diagnostic 
examinations  to  a  group  uf  managt-nienl 
personnel.  Of  this  group.  U)  percent  are 
nonhighly  compensated  employpfs  Unless 
the  plan  ran  be  treated  as  part  of  a  group  of 
compaiable  plans  that  passes  the  SO  percent 
eligibility  test  (see  paragraph  |b|  uf  QAA-4  of 
this  section),  the  plan  fails  the  tests  doscnbed 
in  this  paragraph  |d||1j 

(4)  75 pener.t  benefits  test — (i)  //i 
general.  A  plan  satisfies  the  test  of  this 
paragraph  (d)(4)  only  if  the  average 
employer  provided  benefit  actually 


received  under  all  plans  of  the  same 
type  by  nonhighly  compensated 
employees  is  at  least  75  percent  of  the 
average  employer-provided  benefit 
actually  received  under  all  plans  of  the 
same  type  by  highly  compensated 
employees.  See  paragraph  (n(2)(ii)  of 
this  Q4A-1  for  a  rule  under  which,  in 
certain  circumstances,  plans  that  are  not 
of  the  same  type  may  be  treated  as 
plans  of  the  same  type  for  purposes  of 
this  paragraph  (d)(4j.  Also,  see  Q&A-2 
of  this  section  for  transition  rules  for  the 
1989  and  1990  testing  years. 

(ii)  Example.  The  provisions  of  this 
paragraph  (d)(4]  are  illustrated  In  the 
following  example: 

Example.  An  employer  has  S  highly 
compensated  employees  and  IS  nonhighly 
compensated  employees.  The  employer 
maintains  only  one  health  plan  with  an 
employer-provided  tjenefit  of  ^.SOO.  All  of 
the  highly  compensated  employees  and  10  of 
the  nonhighly  compensated  employees 
participate  in  the  plan.  The  employer's  health 
plan  does  not  meet  the  requirements  of  this 
paragraph  (d)(4)  since  the  average  employer- 
provided  benefit  of  the  nonhighly 
compensated  employees  is  only  tl.OOO  ((10  x 
t1.500)/lS),  and  this  amount  is  less  than  75 
percent  of  the  average  employer-provided 
benefit  of  the  highly  compensated  employees, 
which  is  fl,500  ((S  X  H.500)/5).  In  order  to 
meet  the  requirements  of  this  paragraph 
(d)(4),  the  average  employer-provided  benefit 
of  the  nonhighly  compensated  employees 
must  be  at  least  >1.12S  (75  percent  of  fl,500) 
or  the  average  employer-provided  benefit  of 
the  highly  compensated  employees  must  be 
no  more  than  $1,333.33  ($1000  is  75  percent  of 
$1333.33). 

(»■]  80 percent  coverage  test.  A  plan 
that  is  a  health  plan  or  a  group  term  life 
insurance  plan  satisfies  the 
requirements  of  this  paragraph  (e)  only 
if  at  least  80  percent  of  the  nonhighly 
compensated  employees  are  covered 
undtT  such  plan  and  the  plan  meets  the 
requirements  of  paragraph  (c)  of  this 
QAA-1  (the  nondiscriminatory 
provisions  test).  Plans  of  the  same  type 
may  pass  the  80  percent  test  separately 
or  together  (eg.,  by  reason  of  health 
plans  being  comparable).  See  Q4A-4  of 
this  section  with  respect  to  rules  relating 
to  comparability  and  aggregation.  If  any 
of  an  employer's  plans  of  the  same  type 
are  tested  under  this  paragraph  (e).  all 
plans  of  the  same  type  must  be  tested 
under  the  requirements  of  this 
paragraph  (e).  The  employer  must  elect 
in  writing  to  use  this  80  percent  test. 

(f)  Definitions — (1)  Statutory 
employee  benefit  plan — (i)  In  general. 
The  term  "statutory  employee  benefit 
plan  "  means  an  accident  or  health  plan 
(within  the  meaning  of  sections  106  and 
105)  or  a  group-term  life  insurance  plan 
(within  the  meaning  of  section  79).  Also, 
under  section  B9(i)(2),  an  employer  may 


treat  certain  other  plans  as  statutory 
employee  benefit  plans. 

(li)  Health  plan.  In  general,  the  term 
"health  plan"  means  an  accident  or 
health  plan  under  section  105  or  106, 
except  to  the  extent  the  plan  is  a 
disability  plan  (see  paragraph  (b)(2]  of 
this  Q4A-1).  In  addition,  a  plan  that 
provides  payments  for  accidental  death 
and  dismemberment,  or  business  travel 
accident  insurance,  is  an  accident  or 
health  plan  because  coverage  under 
such  plan  is  eligible  for  the  exclusion 
under  section  106.  Furthermore,  plan 
that  provides  for  medical  diagnostic 
procedures  or  physical  examination  is 
an  accident  or  health  plan  because  the 
plan  is  eligible  for  the  exclusion  under 
section  106. 

(iii)  Church  plans.  The  term  "statutory 
employee  benefit  plan"  does  not  include 
a  plan  maintained  by  a  church  (as 
defined  in  section  3121(w)(3)(A)). 
including  a  qualified  church-controlled 
organization  within  the  meaning  of 
section  3121(w)(3)(B)),  If  the  plan  is 
maintained  exclusively  for  clergy  and 
church  employees,  and  their  spouses 
and  dependents. 

(iv)  Plans  maintained  by  governments. 
A  plan  does  not  fail  to  be  a  statutory 
employee  benefit  plan  merely  because  it 
is  maintained  by  a  state  or  local 
government  or  political  subdivision  or 
instrumentality  thereof,  by  the  District 
of  Columbia,  or  by  the  Federal 
government  or  a  political  subdivision  or 
instrumentality  thereof 

(v)  Worker's  compensation.  The  term 
"statutory  employee  benefit  plan"  does 
not  include  a  worker's  compensation 
plan  that  pays  amounts  from  a  sickness 
and  disability  fund  maintained  for 
employees  under  the  laws  of  the  United 
States,  a  state  or  the  District  of 
Columbia  (i.e..  a  fund  maintained 
pursuant  to  a  worker's  compensation  act 
or  statute  in  the  nature  of  a  worker's 
compensation  act,  the  benefits  from 
which  are  excludable  under,  section 
104(a)(1)).  Thus  such  a  plan  is  not 
subject  to  the  nondiscrimination 
requirements  of  section  89.  An  employer 
may  not  take  Into  account  a  worker's 
compensation  plan  (or  portion  thereof) 
in  determining  whether  other  plans  meet 
the  requirements  of  paragraphs  (c),  (d) 
or  (e)  of  this  QiA-l.  Huwever,  accident 
or  health  plans  maintained  by  a 
government  (as  defined  in  paragraph 
(n(l)(iv)  of  this  Q&A-l)  that  provide 
benefits  that  are  excludable  from  the 
income  of  the  employee  solely  by  reason 
of  section  105(b)  or  (c)  are  not  worker's 
compensation  plans  within  the  meaning 
of  the  first  sentence  of  this  paragraph 
[fl(l)(v)  and  thus  are  subject  to  the 
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nondiscrimination  requirements  of 
section  89. 

(2)  Plans  of  the  same  type — (i)  In 
general.  Two  or  more  plans  are  treated 
as  plans  of  the  same  type  if  all  of  siich 
plans  are  included  in  only  one  of  the 
foUomng  categories:  accident  or  health 
plans  (sections  106  and  105);  gnrap-term 
hfe  insurance  (section  79):  qualified 
group  legal  services  plans  (section  120): 
educational  assistance  programs 
(section  127);  or  dependent  care 
assistance  programs  (section  120). 

(ii)  Election.  Pot  purposes  of  applying 
the  requirements  of  paragraph  (d)(4)  of 
this  Q&A-l  (the  75  percent  benefiU  test) 
to  plans  of  the  same  type  other  than 
health  plans  for  a  testing  year,  an 
employer  may  elect  in  writing  to  treat  all 
plans  of  the  types  specified  in  the 
election  as  plans  of  the  same  type. 
Although  this  election  is  not  available 
for  purposes  of  determining  whether  the 
health  plans  of  the  employer  sabsfy  the 
75  percent  benefits  test,  if  such  plans 
satisfy  the  75  percent  benefits  test  they 
may  be  taken  into  account  in 
determining  whether  plans  of  the  same 
type  (e.g.  group-term  life  insurance 
plans),  other  than  health  plans,  satisfy 
such  test.  For  any  testing  year.  If  an 
employer  elects  to  take  health  plans  into 
account  in  determining  whether  two  or 
more  plans  of  another  type  or  types 
satisfy  the  75  percent  benefito  test,  all  of 
the  employer's  health  plans  must  be 
taken  into  account  with  all  other  plans 
of  the  type  or  types  subject  to  the 
election.  Thus,  for  example,  if  an 
employer  elects  to  take  its  health  plans 
into  account  in  testing  its  group-term  life 
insurance  plans  and  dependent  care 
assistance  programs  for  purposes  of  the 
75  percent  benefits  test  all  such  plans 
must  be  tested  on  an  aggregated  basis 
under  the  75  percent  benefits  test. 

(3)  Employer-provided  benefit  In  the 
case  of  any  health  or  group-term  life 
insurance  plan,  the  employer-provided 
benefit  for  purposes  of  this  section  is  the 
value  of  the  coverage  under  the  plan 
that  is  attributable  to  employer 
contnbutions.  For  example,  in  the  case 
of  a  hedlth  plan,  the  employer-provided 
benefit  is  the  employer-provided  portion 
of  the  value  of  the  entitlement  to  receive 
payment  on  account  of  personal  injury 
or  sickness  including  medical  care  or 
reimbursements  of  specified  medical 
expenses  or  other  medical  benefits, 
subject  to  various  conditions  and  limits, 
rather  than  the  value  of  the 
reimbursements,  products,  services  and 
other  benefits  received  pursuant  to  the 
health  coverage.  See  Q&A-7  of  this 
section  for  guidance  relating  to  the  value 
of  health  coverage.  See  section 
89(g)(3)(C)  for  rules  with  respect  to  the 


value  of  coverage  under  a  group-term 
life  insurance  plan.  In  the  case  of  any 
other  statutory  employee  benefit  plan. 
an  employee's  employer-provided 
benefit  imder  section  80  is  the  employer- 
provided  portion  of  the  vahie  of  the 
reimbursements,  products,  services  and 
other  benefits  provided  under  the  plan 
(rather  than  tfje  value  of  the  coverage  or 
the  entitlement  to  such  benefits). 

(4)  Highly  compensated  employee. 
The  term  "highly  compensated 
employee"  is  defined  as  that  term  is 
defined  in  section  414{q),  For  purposes 
of  determining  ivho  is  a  highly 
compensated  employee  imder  section 
89,  the  testing  year  is  the  determination 
year. 

(5)  Nonhighly  compensated  employee. 
The  term  "nonhighly  compensated 
employee"  is  defined  as  each  employee 
other  than  a  highly  compensated 
employee. 

(6)  Employee — [i]  In  general.  The  term 
"employee"  generally  means  an 
individual  who  performs  service  for  the 
employer  maintaining  the  plan  and  who 
is  either  a  common  law  employee  of  the 
employer,  a  self-employed  individual 
treated  as  an  employee  under  section 
401(c)(1).  or  an  individual  who  is  treated 
as  an  employee  with  respect  to  the 
employer  for  purposes  of  the  provision 
(e.g.,  section  106)  that  provides  for  the 
exclusion  of  the  benefit  being  tested 
under  section  89. 

(ii)  Leased  employees — (A)  In  general. 
The  term  "employee"  includes  a  leased 
employee  who  is  treated  as  an  employee 
of  the  employer-recipient  pursuant  to  the 
provisions  of  sections  414(n)(l)(A)  or 
414(o)(2)  and  the  regulations  thereunder. 
In  general,  section  414(n)  applies  with 
respect  to  employee  benefit  plans 
covered  by  section  89  in  the  same 
maimer  as  it  applies  with  respect  to 
qualified  plans  covered  by  section 
401(a).  Thus,  the  rule  of  section 
414(n)(l)(B)  permitting  a  recipient  to 
take  into  account  certain  benefits 
provided  by  a  leasing  organization  is 
available  with  respect  to  benefits 
subject  to  section  89.  The  safe  harbor 
exception  of  section  414(n)(5),  however, 
is  not  available  with  respect  to  section 
89.  In  addition,  the  rule  of  S  1.414(n}- 
l(b)[10)  regarding  services  performed  on 
a  "substantially  full-time  basis"  is  to  be 
apphed  by  appropriately  adjusting  the 
hour  of  service  requirements  to  reflect 
the  6-month  period  of  service 
requirement.  Nevertheless,  a  leased 
employee  may  be  disregarded  by  an 
employer-recipient  when  testing  its 
health  plans  if  the  employer-recipient 
treats  the  health  coverage  received  by 
the  leased  employee  from  the  leasing 
organization  as  health  coverage 


received  from  another  employer  and.  on 
such  basis,  applies  the  rules  of  Q&A-3 
of  this  section  with  respect  to  such 
leased  employee.  Not%vithstandmg  the 
immediately  preceding  sentence,  no 
leased  employee  described  m  this 
paragraph  (OlflKii)  may  be  disregarded 
as  having  coverage  from  another 
employer  unless  the  value  of  employer- 
provided  core  health  benefits  actually 
received  by  the  leased  employee  from 
the  leasing  organization  under  its  plan  is 
at  least  50  percent  as  valuable  as  the 
highest  employer-provided  core  health 
benefit  available  to  any  highly 
compensated  employee  of  the  employer- 
recipient 

(B)  Authority  to  issue  additional 
requirements.  The  differing  natures  of 
employee  benefit  plans  covered  by 
section  89  and  qualified  plans  covered 
by  section  401(a)  may  require  different 
rules  in  certain  circumstances.  The 
Commissioner  may  provide  such  mles. 
to  the  extent  appropriate,  through 
revenue  rulings,  notices,  and  other 
guidance  of  general  appUcabihty 

(iii)  Excluded  employees.  In  general, 
the  term  "employee"  does  not  include 
employees  who  are  excluded  employees 
under  section  89(h)  and  thus  who  are 
excluded  from  consideration  in  applying 
the  nondiscrimination  rules  of  section  89 
with  respect  to  other  employees.  For 
example,  employees  who  are  included  in 
a  unit  of  employees  covered  by  a 
collective  bargaining  agreement  are 
excluded  employees  only  if  there  is 
evidence  that  the  type  of  benefits 
provided  under  the  plan  being  tested 
under  section  89  was  the  subject  of  good 
faith  bargaining  and  no  employef>  in 
such  collective  bargaining  unit  of 
employees  is  eligible  to  receive  or  does 
receive  any  benefit  under  the  plan  or 
any  plan  of  the  same  type. 

(7)  Core  health  benefits.  Except  as 
provided  otherwise  in  this  section,  the 
terms  "core  health  benefits."  "core 
health  coverage."  and  "core  health  plan" 
generally  refer  to  coverage  providing 
comprehensive  major  medical  and 
hospitalization  benefits  and  siniilar 
types  of  health  benefits.  Dentd!  care, 
vision  care,  accidental  death  and 
dismemberment  and  disability  coverage 
are  examples  of  health  benefits  that 
generally  are  not  core  health  plans. 
Also,  any  health  coverage  provided 
through  a  flexible  spending  arrangement 
(3S  defined  in  Q&A-7  of  {  1.125-2]  is  not 
a  core  health  benefit 

(g)  Written  election.  In  general,  unless 
specifically  provided  otherwise,  an 
election  required  to  be  in  writing  under 
this  section  must  be  in  writing  by 
Januarj'  31  of  the  first  calendar  year 
following  the  calendar  year  in  which 
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entcfld  benefits  for  the  testing  year 
(without  Pf^ard  to  whether  there  are 
Bu(  h  excess  tuTicfils  for  such  year) 
would  be  treated  as  received  under 
paragrnph  |h)(2)  of  thi»  QAA-1 
However,  if  an  employer  makes  an 
»ie(  tion  under  section  8«(H|U'|(n|  to 
delay  the  inclusion  of  excess  tjfnefits  in 
inc(>me  for  one  year  then  any  other 
v\ritten  elections  must  be  in  writ.n«  by 
I-inuary  31  of  the  first  calendnr  year 
f(il,owin8  the  calendar  year  m  whi.  h 
exrcHs  benefits  fnr  the  testing  year 
(without  regard  to  whether  there  are 
such  excess  benefits  for  sui  h  year)  are 
treated  as  received  under  paraKraph 
(.i)lJ|  of  this  QAA-l    S«'e  g*A-l|a)U) 
fur  the  time  for  making  the  sec  tuin 
W»1rt|(2|(H)  election  The  elei  tions  munt 
be  written  in  a  manner  that  will  allow  a 
rei  onstniction  of  the  employer  s  method 
of  testing 

Q-2  What  transitional  and  sjiecuil 
riles  are  available  to  health  plans  under 
section  8H^ 

A  ^   (a)  I'nwsitn'n  njlf  fnr  75  pHrr-rnt 
tx-nf^!ls  tfst—iy]  In  fit'nt'nil  With 
resjM'ct  to  the  14flH  and  I9W)  testing 
years,  an  employer  s  health  plans  are 
deemed  lo  satisfy  prtra«raph  (tlH4)  of 
QAA-1  of  this  section  (the  :'5  pen  ent 
lienefits  test]  with  respec  t  to  actue 
employees  for  a  testing  year  if  the 
reijuirements  of  paragraphs  (alf^).  (a|,Ml, 
and  |a!|4|  of  this  Q^.\   Z  are  satisfied 
w:lh  re.spect  to  su(  h  letting  >e,ir 

{2]  Tfslinif  yram  riufui}^  in  I'ifit^unJ 
I'JUO  Ihe  re<)uirement  of  ttus  paragraph 
(a  ((J)  IS  satisfied  only  if  the  testing  year 
ends  in  either  the  liJHH  calendar  year  or 
the  laW)  calendar  year   Kor  purposes  of 
this  paragraph  (a),  a  testing  year  that 
ends  in  IWeS  is  a  IMHH  testing  >ear  and  a 
testing  year  that  ends  in  1J*«)  is  a  li^MI 
testing  year 

( .)  1  Errplo\  rr  cloi  .'.■<  'n    Ihe 
n'quirement  of  this  paragraph  (al(.)|  is 
satisfied  only  if  the  employer  elects  in 
writing  the  application  of  the  transition 
rtiie  i:i  this  paragraph  (a)  VMth  respe<  I  to 
a  resting  year 

14)  IncluJihle  cinrrutte  for  applicable 
^nn.p  nf  employers  -  (i)  Ir.  jiriu-nil  The 
re<j;jirement  of  this  paragraph  (a)(4)  is 
satisfie<1  for  a  testing  year  {)nl>  if  the 
employer  provided  t)eneftt»  (hk  !;iding 
the  (virtion  attnbutable  to  salary 
reducTion  contributions)  under  all  health 
plans  of  the  employer  received  by  the 
applicable  group  of  empb^yees  for  the 
testing  year  are  treated  as  excess 
benefits  for  such  testing  year  If  an 
employer  makes  an  election  under 
paragraph  (a)  of  this  QAA-2.  then  in 
determining  whether  the  requirements  of 
paiagraphs  ld)(2)  and  (d)(:i|  of  QAA-l  of 
this  section  (the  90  percent,  .VI  pen  e;ii 
eligibility  test  and  the  .W  p«Tcenl 
eligibility  test,  respectively)  are  met.  the 


employer  may  treat  benefit*  that  are 
includible  in  gross  income  by  reason  of 
this  paragraph  |a)(4)  as  attnbutable  to 
after  tax  employee  contributions 

(ii)  Applicable ifwup  of  cmploycfs — 
(A)  li)89  testins  ypar  For  a  1989  testing 
year,  the  applicable  group  of  employees 
includes  all  active  employees  of  the 
employer  for  such  year  who  had  more 
than  a  5  percent  ownership  interest  in 
the  employer  (determined  in  accordance 
with  section  418(i))  at  any  time  between 
lanuary  1,  1988.  and  the  end  of  the 
testing  year,  and  the  applicable  number 
of  the  highly  compensated  active 
employees  of  the  employer  who  receive 
the  most  compensation  for  the  1969 
testing  year  The  applicable  number  for 
the  preceding  sentence  is  the  numl)er  of 
employees  representing  20  percent  of  the 
highly  compensated  acti\e  employees  of 
the  employer  for  the  testing  year,  but  in 
no  event  greater  than  1.000  highly 
compen.Hated  employees  and  in  no  event 
less  than  10  employees  (or  the  total 
namf)er  of  highly  compensated 
employees  of  the  employer  if  le.ss  than 
10) 

(D)  li)H(>tcsl:rs)for  Kor  a  1990 
testing  year  the  applicable  grtiup  of 
e.-^nployees  includes  all  highly 
compensated  active  em.ployees  of  the 
employer  for  surii  year  who  had  more 
than  a  5  percent  ownership  interest  in 
the  employer  (determined  in  accordance 
with  section  41B<i))  at  any  time  between 
lanu.i.'^  1    1989.  and  the  end  of  the 
testing  year,  and  the  applicable  number 
of  hiyhly  compensated  active  employees 
of  the  employer  (or  all  highly 
compensated  ai  tive  employees  if  the 
employer  has  fewer  than  the  applicable 
number  of  such  employees)  who  receive 
the  mo«l  compensation  for  the  1990 
testing  year  The  applicable  numlwr  for 
the  preceding  sentence  is  the  number  of 
employees  representing  40  percent  of  the 
highly  cf)mpensated  active  employees  of 
the  employer  for  the  testing  year,  but  in 
no  event  gn-ater  than  2.000  highly 
compensated  employees  and  in  no  event 
less  than  50  employees  (or  the  total 
number  of  highly  compensated 
employees  of  the  employer  if  less  than 
50) 

(C)  Conipvnsolion  For  purposes  of 
identifying  those  highly  compensated 
employees  who  receive  the  greatest 
amount  of  compensation, 
"compensation  ■  means  '  compensation  ' 
as  defined  in  s<'ction  414|q)(:').  In  the 
case  of  two  or  more  employees  with  the 
same  amount  of  compensation,  the 
employer  may  decide  nhich  of  such 
employees  is  to  be  treated  as  receiving 
more  < umpensation 

(bj  Transition  nilr  ^(•r  HU percent,  50 
ptTn'iii  eligibility  tfs!^  If  an  employer's 
heal'h  plans  are  deemed  to  satisfy 


paragraph  (d)(4)  of  Q4A-1  of  this 
section  (the  75  percent  benefits  test)  by 
reason  of  paragraph  (a)  of  this  QAA-2 
for  a  testing  year  ending  in  1989.  then, 
for  such  testing  year,  such  employer 
may  elect  in  wnting  to  apply  the  90 
percent/50  percent  eligibility  test  of 
paragraph  (d)(2)  of  Q4A-1  of  this 
section  with  respect  to  active  employees 
for  such  testing  year  by  substituting  "80 
pert  ent"  for  "90  percent"  and  by 
substituting  "66  percent"  for  "50 
percent"  (i  e.,  the  test  may  be  treated  as 
an  80  percent/66  percent  eligibility  test). 
The  rule  of  this  paragraph  (b)  is  not 
applicable  for  purposes  of  determining 
excess  benefits  under  section  89(b) 
(c)  Special  rule  for  certain  large 
employers — (1)  In  general.  An 
emplc>yer'8  health  plans  are  deemed  to 
satisfy  the  requirements  of  paragraph 
(d)  of  Q4A-1  of  this  section  (the 
eligibility  and  benefit  requirements) 
with  n'spect  to  active  employees  fnr  a 
testing  year  if  all  of  the  requirements  of 
paragraphs  (c)(2)  through  (c)(7)  of  this 
QAA-2  are  satisfied  for  such  testing 
year  In  applying  the  requirements  of 
paragraphs  (c)(2)  through  (c)(7)  of  this 
QaA-2.  only  nonexcludable  employees 
are  taken  into  account  and.  for  such 
purpose,  the  excluded  employee  rules  of 
section  89(h)(1)(A).  (B),  (C).  and  (D)  are 
to  be  applied  without  regard  lo  the  last 
sentence  of  section  89(h)(1)  and  without 
n-gard  to  sections  89(h)(2)  and  89(h)(3). 
Thus,  for  example,  differences  in 
eligi))ility  waiting  periods  do  not  result 
in  the  loss  of  an  employee's  status  as  an 
excludable  employee  to  the  extent  that 
the  penod  with  respect  to  such 
employee  does  not  exceed  the  maximum 
penod  allowed  under  section  89(h)  (eg., 
6  months  for  core  health  coverage).  The 
nondiscriminatory  provisions  test  of 
paragraph  (c)  of  QAA-1  of  this  section 
does  not  apply  to  waiting  periods  under 
core  health  plans  as  discussed  m 
paragraph  (c)(2)  of  QAA-1  of  this 
section  with  respect  to  plans  tested 
under  this  paragraph  (c)  The  rules  of 
this  paragraph  (c)  are  not  applicable  for 
purposes  of  determining  excess  benefits 
under  section  89(b) 

(2)  Employer  election.  The 
requirement  of  this  paragraph  (c)(2)  is 
satisfied  with  respect  to  a  testing  year 
only  if  the  employer  elects  in  wnting  the 
application  of  the  rule  of  this  paragraph 
(c)  with  respect  to  such  testing  year  If 
any  of  an  employer's  health  plans  are 
tested  under  this  paragraph  (c).  all  of 
such  employer's  health  plans  must  be 
tested  under  this  paragraph  (c). 

(3)  M:mnium  number  of  employeea 
The  requirement  of  this  paragraph  (c)(3) 
is  satisfied  for  a  testing  year  only  if  the 
employer  employs  at  least  5,000  active 


employees  on  at  least  1  day  in  each 
quarter  of  such  testing  year. 

(4)  Minimum  Percentage  ofnonhighly 
compensated  employees.  The 
requirement  of  this  paragraph  (c)(4)  is 
satisfied  only  if  at  least  90  percent  of  the 
employer's  active  employees  are 
nonhighly  compensated  employees. 

(5)  Maximum  percentage  of  highly 
compensated  employees.  The 
requirement  of  this  paragraph  (c)(5)  is 
satisfied  only  if  fewer  than  3/4  percent 
(0.75  percent)  of  the  employer's  active 
employees  have  annual  compensation 
(within  the  meaning  of  section  414(q)(7)) 
in  excess  of  200  percent  of  the  dollar 
amount  in  effect  under  section 
414(q)(l)(C)  for  the  testing  year. 

(%)  Health  plan  eligibility— {\)  In 
general.  The  requirement  of  this 
paragraph  (c)(6)  is  satisfied  only  if  both 
of  the  tests  in  paragraphs  (c)(6)(ii)  and 
(c)(6)(iii)  are  satisfied.  For  purposes  of 
this  paragraph  (c)(6),  the  rules  of 
paragraph  (b)  of  Q&A-3  of  this  section 
are  available.  However,  for  purposes  of 
this  paragraph  (c)(6),  the  comparability 
rules  of  paragraph  (c)  of  Q&A-4  of  this 
section  are  not  available. 

(ii)  80 percent  eligibility  test.  This  test 
is  satisfied  only  if  at  least  80  percent  of 
the  employees  eligible  to  participate  in 
each  health  plan  of  the  employer  are 
nonhighly  compensated  employees.  For 
purposes  of  this  paragraph  (c)(6)(ii)  the 
comparability  rules  of  paragraph  (b)  of 
QAA-4(b)  of  this  section  and  the  family 
eligibility  test  rules  of  Q&A-3(b)  of  this 
section  are  available. 

(iii)  80  percent/80  percent  eligibility 
test.  This  test  is  satisfied  only  if  at  least 
80  percent  of  the  nonhighly 
compensated  employees  of  the  employer 
have  available  to  them  under  all  health 
plans  an  employer-provided  benefit  that 
is  at  least  80  percent  as  valuable  as  the 
largest  employer-provided  benefit 
available  under  all  such  health  plans  to 
any  highly  compensated  employee.  The 
rules  relating  to  the  application  of  the  90 
percent/50  percent  eligibility  test  apply 
in  making  this  determination. 

(7)  Benefits  test.  The  requirement  of 
this  paragraph  (c)(7)  is  satisfied  only  if 
at  least  66  percent  of  the  nonhighly 
compensated  employees  of  the  employer 
actually  receive  core  health  coverage 
with  an  employer-provided  benefit  that 
is  at  least  66  percent  as  valuable  as  the 
largest  employer-provided  benefit 
available  under  all  health  plans 
(including  both  core  and  noncore  health 
coverage)  to  any  highly  compensated 
employee.  In  determining  the  largest 
employer-provided  benefit  available  to  a 
highly  compensated  employee,  the  rules 
applicable  to  the  75  percent  benefits  test 
apply,  except  that  for  this  purpose 
salary  reduction  contributions  are 


treated  as  employer  contributions.  For 
purposes  of  this  paragraph  (c)(7).  the 
coverage  rules  of  Q&A  3{c)  of  this 
section  are  available. 

Q-3:  Under  what  circumstances  may 
employees  be  disregarded  for  purposes 
of  section  89  when  the  employees 
receive  health  coverage  from  other 
employers  or  when  employees  do  not 
have  a  family  or  have  a  family  whose 
members  receive  health  coverage  from 
another  employer? 

A-3:  (a)  In  general.  For  purposes  of 
determining  whether  health  plans 
providing  coverage  to  the  spouse  and 
dependents  (if  any)  of  an  employee  (i.e.. 
family-only  coverage)  satisfy  the 
requirements  of  paragraph  (d)(2)  (the  90 
percent/50  percent  eligibility  test)  and 
paragraph  (d)(3)  (the  50  percent 
eligibility  test)  of  Q&A-l  of  this  section, 
an  employer  may  elect  in  writing  to 
apply  the  rules  of  paragraph  (b)  of  this 
Q&A-3.  Also,  for  purposes  of 
determining  whether  health  plans 
satisfy  the  requirements  of  paragraph 
(d)(4)  (the  75  percent  benefits  test)  or 
paragraph  (e)  (the  80  percent  coverage 
test)  of  Q&A-l  of  this  section,  the 
employer  may  elect  in  writing  to  apply 
the  rules  of  paragraph  (c)  of  this  Q&A-3. 

(b)  Eligibility  tests.  An  employee  who 
is  eligible  to  receive  family-only 
coverage  under  a  health  plan  or  would 
be  eligible  under  the  same  terms  and 
conditions  as  other  eligible  employees  if 
the  employee  had  a  spouse  and 
dependents  may  be  treated  as  eligible  to 
receive  such  family-only  coverage 
without  regard  to  whether  the  employee 
has  a  spouse  and  dependents.  This  is 
the  case  without  regard  to  whether  there 
is  a  requirement  of  an  employee 
contribution  or  other  employee  election 
under  the  plan  so  long  as  any  such 
election  is  uniformly  available.  If  the 
employer  applies  the  rule  of  this 
paragraph  (b)  with  regard  to  any 
employee  or  any  health  plan,  the 
employer  must  apply  the  rule  uniformly 
with  regard  to  all  employees  and  health 
plans  except  to  the  extent  such 
application  would  cause  a  plan  to  fail 
the  nondiscriminatory  provisions  test  of 
paragraph  (c)  of  Q&A-l  of  this  section. 

(c)  75 percent  benefits  test  and  80 
percent  coverage  test —  (1)  Separate 
testing.  Except  as  otherwise  provided  in 
this  paragraph  (c),  an  employer  may 
elect  in  writing  to  apply  the 
requirements  of  paragraph  (d)(4)  or  (e) 
of  QAA-1  of  this  secbon  for  a  testing 
year  by  testing  its  health  plan  or  plans 
that  provide  employee-onJy  coverage 
separately  from  the  health  plan  or  plans 
that  provide  family-only  coverage.  If  the 
employer  tests  family-only  coverage 
separately  from  employee-only 
coverage,  all  family-only  coverage  must 


be  tested  together  under  this  parag'  ?ph 
(c).  Therefore,  an  employer  may  not 
separately  test  coverage  provided  t^  a 
spouse  from  coverage  provided  to  u 
dependent  Separate  testing  may  be 
elected  under  this  paragraph  (c)(1) 
without  regard  to  the  fact  that  family- 
only  coverage  is  not  available  as  a 
separate  option  to  employees  (i  e.  the 
employee-only  and  family-only 
coverages  are  available  or  provided 
only  as  a  package  to  the  employee)  .No 
amendment  to  a  written  plan  docurent 
is  required  to  test  separately  under  this 
paragraph  (c)(1). 

(2)  Presumption  of  family  status  In 
applying  the  requirements  of  parag'Tph 
(d)(4)  or  (e)  of  Q&A-l  of  this  sertior.  for 
a  testing  year  to  a  health  plan  that 
provides  family-only  coverage,  an 
employee  does  not  fail  to  be  treated  as 
receiving  family-only  coverage  mere'y 
because  the  employee  does  not  ha\  e  a 
spouse  or  dependents.  This  is  the  case 
without  regard  to  whether  the  employer 
has  elected  separate  testing  in 
accordance  vdth  paragraph  (c)(1)  of  this 
Q&A-3.  Thus,  for  example,  if  an 
employer  automatically  provides  an 
employee  with  family-only  coverage 
(i.e.,  such  coverage  is  provided  on  a 
nonelective,  noncontributory  basis)  or 
automatically  provides  nn  employee 
with  family-only  coverage  if  the 
employee  purchases  employee-only 
coverage  and  the  employee  does 
purchase  such  employee-only  coverage, 
the  employee  may  be  treated  as  ha\  ng 
received  the  family-only  coverage  e\  en 
though  the  employee  does  not  have  a 
spouse  or  dependents.  However,  see 
paragraph  (c)  of  Q&A-l  of  this  section 
with  respect  to  the  apphcabon  of  the 
nondiscriminatory  provisions  test  to 
certain  plans  that  provide  family-only 
coverage. 

(3)  Other  core  health  coverage — (i) 
Employer  does  not  elect  separate 
testing.  If  an  employer  does  not  ele(  t  to 
test  plans  providing  employee-only 
coverage  separately  from  plans  that 
provide  family-only  coverage  (as 
permitted  under  paragraph  (c)(1)  of  'his 
Q&A-3),  an  employee  who  has  a  fam.ily 
(as  determined  under  this  paragraph  (c)) 
may  be  disregarded  for  purposes  of 
applying  the  requirements  of  paragraphs 
(d)(4)  and  (e)  of  Q&A-l  of  this  section  if 
either  of  the  following  two  requirements 
are  met  First,  such  employee  and  ic'Tiily 
members  (if  any)  all  receive  core  he.>'th 
coverage  from  another  employer  o;  from 
the  spouse's  or  a  dependent's  empio;.  er. 
Second,  if  the  employer  does  not 
provide  a  health  plan  that  mcludes 
employer-provided  family-only 
coverage,  then  the  employee  must 
receive  core  health  coverage  from 
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ariothpi  employ»*r  or  from  the  »pou»«  • 

{•r  a  (icpciuiunt  ■  employer 

|ii|  Empiuyt^r  f!m  La  SHparulf  U-it.iifi 
If  HM  employer  eloi.ls  to  test  employee 
only  coveraj^e  lepantlely  from  family 
(in!y  lover/ixe  [m  p«»rmjltetl  uiiJer 
parrtjjrHph  (>  )( '  I  "f  'hi«  QAA   .l|,  hii 
employee  niay  be  clidrenanloil  fur 
purpose*  of  applying  the  reijuirenienti  of 
parHgraph*  (  l!H|  and  (e)  of  (J*A-1  of 
Ihin  section  with  respect  to  ihi*  family 
only  coverage  if  such  employee  dtx.'8  not 
hive  a  family  ['is  determined  under  this 
[  .iragraph  (c  ])  or  if  such  fnipioyet-  h<is  a 
f.iniily  and  the  family  memLK-rs  all 
riM  e;ve  (  ore  health  (aivemn**  ffom 
iinoihtT  ('nip!  '\fr  or  from  the  spouse's 
or  a  ilependiMi'  t  i-nipiuyer  Similarly,  for 
purpoMfi  of  apply  inn  'he  requirements  of 
[i.irrtgraph*  ld!(4|  and  (f)  of  (J*.^-l  of 
i':n  if(  liiin  w.th  respf(  I  'o  the 
(  ■■;;'|.r,  E-f  or   ',  I  :i\.'T.iX''    r\:\  employi'i' 
r  'I  V  t""    lisr»'tf  rdri!  if  !h"  cnployoe 
f,  tT  1-1     f  .•  '  .■  li'ri  I  ov'T  i^e  from 
.I'l  'h.'  .'(nployer  or  from  *  spouse's  or 
rt  d.'(wii  It-nl's  employer  In  testing  only 
I'  .'  rif.ii'h  plan  or  plans  that  provide 
emi'live  only  coverane.  employees  are 
I  iken  into  account  without  regard  to 
whether  they  have  families. 

(4)  Sw  'rn  stiilrrripnts — 01  In  gene  ml 
Am  employer  may  not  elect  the  niles  of 
piiniKraph  |l  1(1!  of  'his  Q^.\  J  unless 
the  employer  obtains  and  maintains 
Mde(|uale  iwnrn  siitements  that  satisfy 
the  re<juiremen's  rrf  paragraph  ((■|(4)(il) 
of  thii  U*  \    1 

In  the  aNieni  e  uf  an  adeipifitc  sworn 
uMlrment  wilh  r»'*pe(  t  to  an  employee 
or  the  applica'ion  of  paragraph  (>  l|4|(ml 
of  this  QAA-3,  I  ettain  presumptions,  set 
f  .r'h  In  sertlnn  tW^IIJ'tCl,  ^ri'  to  be 
iij'pio'd  with  r'-spe.  t  to  thoHe  fa<  ts  that 
would  i'lherwi»e  have  been  pnivtdeil  on 
the  sworn  sta'ement 

III)  AdequalP  <i**^rn  ituCr::u'n!   An 
adequate  sworn  statement  muni  contain 
s  iffirient  infomiation  to  indicate 
vsheiher  the  employee  has  a  sp<»i»e  or 
M'i\    lependenis  and.  if  s«).  'he  number  of 
i'f;iTidi'n!«  anil  the  i  urrent  re>  eipf  by 
^•'i-  i-mployee  and  any  spouse  or 
v;>in'ndents  of  core  health  r.overag*! 
u  ider  a  pljn  of  another  employer  or  the 
employer  of  the  spouse  or  depen>lenl 
.'\n  empli'yer  lanni'l  rely  on  sworn 
Htatrments  for  testing  years  beginninx 
after  19H»  unless  sui.h  statements  are 
toade  under  penally  of  per|ur>  and 
(  iiiiViin  a  designation  of  the  employer 
provided  heaiih  i  overage  (  iirrenlly 
rcteived  by  the  employee  under  the 
employer  s  heaUh  plan  or  plans   In  lieu 
of  uK.luding  information  about  the 
employer-provided  health  coverage 
t'eing  received  t'y  nn  employee  under 
the  employer  i  health  plans   an 
employer  may  use  any  other  reasonable 
nielhod  to  aiiabie  it  to  del»rmiii«   for 


each  testing  year,  the  extent  to  which  an 
employee  who  is  receivinji  core  health 
coverage  under  a  plan  of  another 
employer  is  also  receiving  amployer^ 
provided  health  coverage  from  the 
employer  A  iwom  statement  ii  not 
required  to  be  notarized  or  on  a  form 
appnj»ed  in  advance  by  the 
Commissioner  The  nile  of  this 
paragraph  |c|(4)(iil  is  illustrated  by  the 
following  example 

Example  As  pari  of  its  open  season   m  the 
•nlertion  nf  health  plan  roversge   an 
e-nplciyer  rtM^uesIs  that  an  employ»«  complete 
a  forni  proviilirm  information  sboul  the 
smployvo  •  family  status,  number  of 
dependrnts  snd  whether  th«  tmploytf*-  or  the 
euipli^yee  t  spouse  or  dep<>nder.ts  receive 
core  health  ci'vprage  through  another 
empliiyer  or  the  employer  of  the  spouse  <>f  » 
(1r(>em!Hiil    If  the  empl'iyee  does  re<:etve 
other  lore  health  coverajie   the  .form  also 
rt'.juesU  the  name  of  the  o'her  employer  and. 
if  applueMe.  the  insurance  company 
nilni.nu'er.ntj  the  program  or  providing  the 
other  I  overage   At  the  bottom  uf  the  form. 
|ii«t  sIkjvi?  the  munature  bio<-,k  snd  dale,  it 
the  fnlKiwing  phrase     I'nder  penalties  of 
periury   I  declare  that  the  informarum  I  have 
furnished  shove,  to  the  best  if  my  knowledge 
and  t)ehef.  Is  true,  correct,  and  complete 
n-.is  form  satisfies  the  iwnm  statement 
rmjuirement  of  section  8»(g)Ul|H)  snd  this 
Q*.\  .)  pnivided  that  the  employer  also  is 
»hle  lo  determine  for  ea..h  testing  year,  liv 
i.ither  rt-asiinrtb.e  means,  liie  extent  lu  whuh 
enipUi>eei  who  rei  e.ve  othtT  core  health 
(.(ivernge  also  rei  eive  health  coverage  frt>m 
the  employer 

(ill)  Exception.  If  an  employee  is 
eligible  to  receive  employee-only 
coverage  under  a  core  health  plan  of  the 
employer  with  a  substantial  employer 
provided  benefit  at  no  coat  to  the 
employee  and  such  employee  does  not 
elect  to  receive  any  employee  only 
coverage  ander  a  core  health  plan  of  the 
empinyer  the  employer  may  treat  such 
employee  as  having  completed  an 
tidcii'iale  iworn  statement  that  the 
cniployee  has  core  health  coverage  from 
another  employer  Similarly,  if  an 
employee  is  eligible  to  receive  family- 
only  coverage  under  a  core  health  plan 
of  the  employer  with  a  substantial 
employer  provided  benefit  and  at  no 
cost,  and  su(Ji  employee  does  not  elei  t 
to  receive  any  family  only  coverage 
under  a  core  health  plan  of  the 
employer  the  employer  may  treat  such 
employee  as  having  completed  an 
adequate  sworn  statement  that  the 
employee  has  no  family  or  has  a  family 
all  the  members  of  which  receive  other 
I  ore  health  coverage   Fven  if  a  sworn 
sta'atnent  is  deemed  to  have  been 
completed  under  this  paragraph 
(cl(4)(iii).  the  employer  must  establish 
by  other  reasonable  methods  the  extent 
to  whii  h  employees  described  in  this 
paragraph  ((  ||4|(iiij  receive  health 


coverage  from  such  employer  For 
purposes  of  this  paragraph  (c)(4)(iii).  the 
plan  has  a  cost  to  the  employee  if  the 
employee  is  required  to  make  any  after- 
tax or  salary  reduction  contributions  or 
to  waive  any  other  benefit  (taxable  or 
otherwise)  in  order  to  obtain  the  health 
coverage. 

(iv)  Frequency  of  sworn  statements. 
An  employer  that  elects  to  use  sworn 
statements  as  permitted  under  this 
paragraph  (c)(4)  must  obtain  such 
statements  on  no  less  frequent  a  basis 
than  once  each  3-con8ecutive  years.  If 
the  employer  does  not  obtain  sworn 
statements  from  substantially  all  of  its 
em.ployees  or  from  a  statistically  valid 
random  sample  of  all  of  its  employees 
di'tprmmed  under  statistical  standards 
coniistent  with  those  in  paragraph  (d)  of 
QAA-5  of  this  sp  tion.  the  employer 
must  obtain  such  sworn  statements  on 
an  annual  basis. 

(!S)  Ct'rtam  highly  compensated 
t'wpioypes  A  highly  compensated 
employee  cannot  be  disregarded  under 
paragraph  (c)(3)  of  this  Q4A-3  if  such 
employee  receives  an  employer- 
provided  benefit  under  all  health  plans 
of  the  employer  that  is  greater  than 
IJU's  percent  of  the  average  employer- 
pmvided  benefit  under  all  such  health 
plans  received  by  nonhighly 
(  ompen.sHted  employees  (after  applymg 
the  rule  of  paragraph  (cH6)  of  this  Q&A- 
3)  The  rule  of  this  paragraph  (c)(5)  is 
applied  separately  with  respect  to 
empioyee-only  coverage  and  family-only 
coverage  if  the  employer  elects  under 
paragraph  (cl(l)  of  this  Q&A-3  to  test 
sjch  coverages  separately 

(6)  CcrUiin  nonhighly  compensated 
cmplcyees.  A  nonhighly  compensated 
employee  may  not  be  disregarded  under 
paragraph  (c)(3)  of  this  QAA-3  because 
of  other  core  health  coverage  unless,  at 
the  time  such  other  coverage  ceases, 
such  employee  is  eligible  to  elect 
coverage  under  any  core  health  plan  of 
the  employer  for  which  the  employee 
was  eligible  (through  election  or 
otherwise)  dunng  the  immediately 
preceding  period  in  which  the  employee 
could  have  elected  coverage  (eg  an 
open  season)  The  election  penod  for 
purposes  of  the  rule  in  this  paragraph 
(i  1(6)  must  be  no  shorter  than  30  days). 
This  paragraph  (c)(6)  applies  without 
regard  lo  the  reason  for  the  cessation  of 
the  employee  s  other  core  health 
coverage  and  without  regard  to  whether 
the  employer's  health  plans  otherwise 
permit  employees  to  commence 
coverage  at  other  than  an  open  season. 
Similarly,  a  nonhighly  compensated 
employee  may  not  be  disregarded  as 
having  no  family  or  having  a  family  with 
other  coverage  under  paragraph  (c)(3)  of 


this  Q&A-3  unless  such  employee  is 
eligible  to  elect  (on  the  same  conditions 
set  forth  in  the  preceding  two  sentences] 
family-only  coverage,  upon  a  change  in 
family  status  in  which  the  employee 
acquires  a  family  or  upon  a  loss  of  such 
other  coverage  for  a  member  of  the 
family.  This  paragraph  (c)(B]  does  not 
require  that  an  employee  be  eligible  to 
participate  under  a  plan  for  which  the 
employee  would  not  previously  have 
been  eligible.  In  addition,  any  otherwise 
applicable  eligibility  conditions  that 
would  have  barred  participation  during 
the  immediately  preceding  open  season, 
such  as  insurability,  may  continue  to  be 
applied  with  respect  to  eligibility 
resulting  imder  this  paragraph  (c)(6]  but 
only  if  such  conditions  exist  at  the  time 
the  other  core  health  coverage  ceases 
and  such  conditions  are  applied  on  a 
uniform,  consistent  and 
nondiscriminatory  basis.  However,  in  no 
event  may  an  employer  impose 
conditions  on  eligibility  that  were  not 
previously  apphcable  to  such  employee 
during  the  immediately  preceding  open 
season.  Conditions  that  were  previously 
applicable  may  be  applied  with  regard 
to  the  facts  in  existence  either  at  the 
time  of  previous  eligibility  or  at  the  time 
the  other  core  coverage  ceases,  as  long 
as  such  application  is  on  a  uniform, 
consistent  and  nondiscriminatory  basis. 
This  paragraph  (c)(6)  is  applicable  only 
for  plan  years  beginning  after  December 
31, 1990. 

(7)  Eligibility  requirement.  An 
employer  may  not  disregard  employees 
under  paragraph  (c)(3)  of  this  QSiA-S  for 
purposes  of  applying  paragraph  (e)  of 
Q&A-l  of  this  section  (the  80  percent 
coverage  test)  unless  paragraph  (e)  of 
Q4A-1  of  this  section  would  be  satisfied 
without  use  of  the  rules  contained  in 
such  paragraph  on  the  basis  of  eligibility 
to  participate  instead  of  coverage 
received. 

Q-4;  What  is  a  health  plan  under  the 
section  89  nondiscrimination  rules  and 
to  what  extent  are  health  plans 
comparable  or  aggregated  for  purposes 
of  such  rules? 

A-4:  (a)  In  general.  Except  as 
otherwise  provided  in  this  section,  a 
health  plan  is  a  uniform  entitlement 
provided  to  employees  with  respect  to 
payments  on  account  of  personal  injury 
or  sickness,  including  specified  medical 
claims,  expenses,  products  or  8er\'ices. 
Any  difference  in  entitlement  creates 
separate  health  plans.  In  addition,  any 
difference  in  cost  to  different  groups  of 
employees.  Including  the  fact  that  salary 
reduction  contributions  are  required  for 
coverage  that  is  identical  to  coverage 
that  is  otherwise  employer-provided, 
creates  separate  plans.  Each  option  as 


to  coverage  is  treated  as  a  separate 
health  plan  for  purposes  of  section  89. 
However,  paragraphs  (b)  through  (f)  of 
this  Q&A-4  provide  testing  rules  under 
which  comparable  health  plans  may  be 
treated  as  a  single  health  plan,  rules 
when  two  or  more  health  plans  must  be 
aggregated  and  treated  as  a  single  plan, 
and  rules  when  separate  health  plans 
may  be  restructured.  These  rules  apply 
solely  for  purposes  of  testing  and 
calculating  discriminatory  excess  with 
respect  to  an  employer's  health  plans 
under  the  section  89  nondiscrimination 
rules,  and  do  not  require  that  the  single 
written  document  required  by  Q&A-3  of 
S  1.89(k)-l  relating  to  any  of  such  plans 
be  modified  to  conform  to  the  testing 
status  of  such  plans  under  these  rules. 

(b)  Comparable  health  plans  for  50 
percent  eligibility  test.  For  purposes  of 
applying  paragraph  (d)(3)  of  Q&A-l  of 
this  section  (the  50  percent  eligibility 
test],  two  or  more  health  plans  included 
in  a  group  of  comparable  plans  may  be 
treated  as  a  single  health  plan.  A  group 
of  plans  is  comparable  if  the  smallest 
employer-provided  benefit  available  to 
any  employee  in  any  plan  in  the  group  is 
at  least  95  percent  of  the  largest 
employer-provided  benefit  available  to 
any  employee  in  any  plan  in  the  group. 
See  paragraph  (d)  of  this  Q&A-4  for 
mandatory  aggregation  rules  that  may 
be  applicable  before  the  application  of 
this  paragraph  (b). 

(c)  Comparable  health  plans  for  80 
percent  coverage  test — (1)  In  general 
Except  as  otherwise  provided  in  this 
paragraph  (c),  for  purposes  of  applying 
paragraph  (e)  of  Q&A-l  of  this  section 
(the  80  percent  coverage  test),  two  or 
more  health  plans  included  in  a  group  of 
comparable  plans,  may  be  treated  as  a 
single  health  plan.  A  group  of  plans  is 
comparable  if  the  smallest  employer- 
provided  benefit  available  to  any 
employee  in  any  plan  in  the  group  is  at 
least  90  percent  of  the  largest  employer- 
provided  benefit  available  to  any 
employee  in  any  plan  in  the  group.  See 
paragraph  (e)  of  this  Q&A-4  for 
mandatory  aggregation  rules  that  may 
be  applicable  before  the  application  of 
this  paragraph  (c). 

(2)  Alternative  general  compcrability 
rule.  At  the  employer's  written  election, 
a  group  of  plans  is  comparable  for 
purposes  of  applying  paragraph  (e)  of 
Q&A-l  (the  80  percent  coverage  test)  if 
the  smallest  employer-provided  benefit 
available  to  any  employee  in  any  plan  in 
the  group  is  at  least  80  percent  of  the 
largest  employer-provided  benefit 
available  to  any  employee  in  any  plan  in 
the  group.  This  alternative  general 
comparabihty  rule  is  available  only  if 
the  employer  applies  the  requirements 


of  paragraph  (e)  of  Q«.^-l  by 
substituting  "90  percent"  for  "80 
percent."  Thus,  this  alternative  general 
comparability  rule  applies  only  if  at 
least  90  percent  of  the  nonhighly 
compensated  employees  are  covered 
under  the  health  plan  or  group  of 
comparable  plans  being  tested. 

(3)  Restriction  on  general 
comparability.  If  a  plan  fails  to  satisfy 
paragraph  (d)(3)  of  Q&.^-l  of  this 
section  (the  50  percent  eligibility  tebi) 
(the  failed  plan),  the  failed  plan  may  not 
be  included  with  any  other  plan  in  a 
group  of  comparable  plans  under 
paragraphs  (c)(1)  or  (c)(2)  of  this  Q&A-4 
unless  the  following  two  requirements 
are  met  First  the  employer-provided 
benefit  of  the  group  of  comparable  plans 
must  be  within  at  least  95  percent  of  the 
employer-provided  benefit  of  the  failed 
plan.  Second,  the  failed  plan  and  the 
group  of  comparable  plans,  considered 
together,  must  be  comparable  under 
paragraph  (c)(1)  or  (c)(21  of  this  Q8iA-4. 
The  following  example  illustrates  the 
rules  of  this  paragraph  (c)(3): 

Example.  Assume  that  an  employer  with  25 
employees,  5  of  whom  are  highly 
compensated  employees,  provides  all 
nonhighly  compensated  employees  v>rs.  a 
health  plan  with  an  employer-provnded 
benefit  of  $3,000.  In  add'tioa  the  emplo;.  er 
provides  a  health  plan  with  an  employer 
provided  benefit  of  $3,750  only  to  its  highly 
comjjensated  employees.  The  employer  tests 
its  health  plans  under  the  90  percent  coverage 
test  of  paragraph  (e)  of  Q&A-l  of  this  8e<-tion. 
Because  the  additional  ^.750  health  plan  is 
available  only  to  highly  compensated 
employees  and  thus  fails  the  50  percent 
eligibility  test  such  plan  may  not  be 
aggregated  wilh  the  $3.0(X)  plan  unless  the 
employer-provided  benefit  under  the  $3  "50 
plan  is  reduced  to  $3,158  ($3,000  is  95  ppt-cent 
of  $3,158)  or  the  employer-provided  benefit 
under  the  other  plan  is  increased  to  $3  5h2  (95 
percent  of  $5,750). 

(4)  Deemed  comparability  rule — (i) 
Health  plan  outside  comparability 
range.  A  health  plan  (or  a  group  of 
health  plans  treated  as  a  single  health 
plan)  that  is  not  otherwise  included  wilh 
another  health  plan  in  a  group  of 
comparable  plans  (determined  under 
paragraph  (c)  (1)  through  (3)  of  this 
Q&A-4)  may  be  included  in  such  group 
if  the  employer-provided  benefit  under 
the  former  health  plan  (or  group  of 
health  plans)  is  greater  than  the 
employer  provided  benefit  under  "he 
latter  health  plan  (or  group  of  piani):  the 
former  health  plan's  nonhighly 
compensated  coverage  percenfag*-   s.  at 
least  80  percent  of  the  highly 
compensated  coverage  percentage  and. 
after  the  inclusion  of  the  former  p'd.i  in 
a  group  with  the  latter  plan,  the 
nonhighly  compensated  coverage 
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p«n:«nt«)^  r«mAin*  at  i«i«a(  W)  p«rcent 
of  tha  hi4|iily  oo(np«Txaat*d  cnvaras* 
parcantage  (or  aucii  giaap   No  pian  can 
ba  irvc.ludad  urtdar  thia  rula  if  a  plan  with 
an  ampioyar-aruvltiad  beneflt  ■nudler 
thao  tha  ampioyar  providad  banaflt  of 
tha  plaa  to  bm  Indudad  S*a  prvvkuuaiy 
tMKrn  Includad  In  tha  group  of 
rumparabia  plana  undar  thla  rule   If  the 
employer  elacta  tha  altematlva  ganaral 
romparabdlty  ruia  of  paragraph  (c)(21  of 
thia  Q*A-«.  "W  pen;ent"  muat  ba 
■ubatltulad  fua  "80  p«rc(!nt"  in  tha 
pracadlng  ••ntaiuia   If  the  deamed 
(  omparabtlity  rula  of  thii  pMragraph 
lr)(4|  la  appbad  by  traatlog  a  raaulttng 
group  of  r.oinparabl«>  plana  as  a  ilrtf  la 
health  plan,  the  ampioyar  providi'd 
benefit  for  tuch  tinf^le  health  plan. 
KKcapt  a*  provided  m  paragrMph  (c|(5)(i) 
of  thlt  •ffctlon.  (•  tha  largeit  employer 
provided  f>en«flt  of  any  plan  included  in 
the  group 

[w]  Covirrage  pfrcenlujffn  For 
purpnaes  of  this  paragraph  |cl('l|  a 
health  plan  s  (or  health  plan  grtnjp  »! 
nunhlghly  cump«n«afed  coverage 
[)»'rr:entage  la  the  perranfage  (ietj-rminHii 
by  dividing  tha  number  of  nonhighly 
I  (imp<*nsdta<l  amploy««a  covered  by  the 
pliin  (or  the  group!  by  the  total  number 
I  if  nonhighly  (:t>mpen«ated  employees  of 
the  employer   A  health  plan  s  (or 
group  «|  highly  (.uiupensMled  (overage 
[>en:4>nlage  is  the  percentage  determined 
u>  tha  same  aiannar  by  reference  only  to 
highly  (x>ii]  pan  sated  employees 

(ill)  Exampittm.  T\\m  following 
cKamplea  illustrate  tha  application  of 
tie  rulaa  of  ihta  paragraph  (c)|4|: 

EMimpim  !    Ajauma  ihal  »ii  pmpl>i>i»r 
niaiiiKins  four  health  pUni  thai  >  t)nitiliitr  ■ 
Kniii(>  ijf  rx>mt>arabla  plaos  andnr  Ihx  ifpnernl 
I  imiparahility  rule  of  paraxruph  (<  )( 1 !  >>f  thii 
QAA^    rha  ampioyar  alio  riiiiindiini  anulhir 
health  plan  that  hat  too  laryii  nn  atnpioyer 
provliimi  Iwnrfll  lo  permit  it  to  \tt  i!i<  luil«*<)  in 
the  jroup  (if  ( omparatile  plana  undi-r  the 
Kriieral  ctimparaliility  rule   I'mlar  ihia 
paragraph  |c)(4).  if  the  mmtiiKhly 
lompanaatad  covtrttge  penanlage  with 
re«p«ct  to  such  plan  la  at  least  IK)  pen.anl  of 
the  higtily  compenaatixl  coverage  ponenlage 
for  lurii  plan  and  if  af^er  iTK'luaion  of  the  plan 
with  the  (roup  al  four  comparnhle  pUna.  ihe 
rraultlng  group  of  plana  has  a  nonhighly 
I  ompanaalad  cowrage  percentage  that  la  at 
!•••<  au  percent  of  tha  highly  uuinpen»alad 
(4iv«rafa  percentajia.  then  the  plan  nay  tie 
IniJudad  m  tha  group  M  cumparatila  h««llh 
plana  to  form  a  new  group  i>f  >i>mpar«ble 
plans 

Exawplm  2  Assume  the  same  fai  ti  ai  n\ 
P.Kampla  1.  except  that  the  o<h<-r  health  pUn 
has  too  smaU  sn  employee pmviilad  tMmefll 
tu  permit  It  to  be  Included  in  a  group  of 
I  nmparahle  plana  undar  tha  general 
r.oiiiparabtlity  ruia  al  parapvph  I'  HI)  of  this 
(jaA-t.  If  tha  nonhighly  compensated 
(  ov>raga  pan:enlage  for  tha  gnnip  of 
I  oiii|iarahla  plans  is  at  Inail  SI)  perrifnt  of  the 


htgl.ly  cximpenaatad  oovaraaa  percentage  for 
such  group,  arid  If.  after  Incrualon  of  tha  other 
plan  with  the  group  ai  oni|>arable  plana,  tha 
reaoltlag  0T>«p  of  plana  kaa  a  aoahiaMy 
crM^ianaatad  i  aiaiags  paruantoye  ikal  la  at 
least  »  parcMt  <d  t^  higMy  Lutiyansatart 
covetage  pstr— taga,  tkaa  llta  poap  erf 
cuatparsbla  piana  may  ba  lududad  wtth  the 
other  plan  lo  form  a  new  poup  of  comparable 
plans 

|5)  KmpJoya*  cotl  coaipambiijly — (I) 
In  gHnaral.  Health  plaiia  may  ba  treated 
ea  a  group  of  comparabla  plaiu  if  such 
plana  ara  avaiiabla  lo  ail  of  tha 
eBpk>ya«a  who  ara  covarod  under  any 
of  auch  plana  od  tha  tama  tarma  and 
cundHlona  and  tha  differaiM:*  In  tii« 
annual  amptoyaa  coata  baFwaan  tha  plan 
in  tha  iroup  with  tha  largaat  amployaa 
coal  ax>d  llva  plan  in  tha  group  with  the 
smallaal  amployaa  coat  la  not  gr«atar 
than  SlOO  (ad^iatad  for  testing  yean 
beginning  after  198B  ui  accordance  with 
sei  Uon  80(^(1  REKv)).  Two  ot  more 
plana  generally  ara  not  available  on  the 
same  terms  i/  tha  employee  coat  for  one 
plan  la  in  the  form  of  after- tax  employee 
rontnbutiona  and  the  employee  coat  for 
unother  plan  ta  In  the  form  of  salary 
rtrduction  contnbutioxu.  A  health  plan  is 
HVHilHhle  to  an  employee  only  if.  under 
all  of  the  facts  and  circumttancea.  the 
plan  i>  reaaonabiy  available  to  tuch 
employee  The  employer-provided 
benefit  for  a  group  u/  comparable  plana 
determined  under  this  paragraph  |c){5)(i) 
IS  deemed  tu  be  the  largest  employer- 
provided  core  health  benefit  of  any  plan 
inciuded  in  the  group  under  thia 
paragraph  (c|(5||i).  If  both  salary 
reduction  contributions  and  after  tax 
employee  contributions  ara  rtKjuired 
under  each  of  the  plans,  the  plana  may 
l>e  treated  as  comparable  if  the 
mdximum  total  amount  of  such  annual 
cniitnhutiona  under  each  plan  doea  not 
differ  from  the  maximum  total  amount  of 
such  cuntnbulions  under  any  of  the 
olher  plans  by  more  than  tlOO.  The  rules 
of  this  paragraph  (c)(5)(l]  are  lUuatrated 
by  the  following  examples: 

E-tnmph  1  Aaaoma  that  an  employer 
mainlains  two  health  plana.  Ptan  X  and  Plan 
Y   Plan  X  la  provided  to  smplayees  st  do 
employee  ctM\  Plan  Y  is  svallable  to 
pmploye«t  under  a  cafeteria  plan  for  flOO  a 
>i"ar   to  \m  paid  through  salary  reduction 
aintnbuttons.  Thaaa  {>lans  may  not  be  treated 
as  part  of  a  group  at  comparable  plana  under 
an  anaiysis  that  conpares  the  after-lax 
employee  oontnbulions  required  for  Plan  X 
|gi)|  with  the  after  tax  employee  contributions 
required  for  Plan  Y  (10]  because  PUn  Y  is  not 
actually  available  for  only  gO  In  after-tax 
employe*  cofitrtbutions.  but  rather  Is 
available  for  $100  In  selary  reduction 
contn buttons.  However,  theee  plana  may  be 
traalad  aa  part  of  a  group  of  comparable 
plana  undar  an  analyala  that  oomparee  the 
•  xlary  reduction  contributions  o^  Ptan  X  (SO) 
with  i%r  salary  rotluttion  contribution!  of 


Plan  Y  (SlOO)  becauaa  tha  salary  reductton 
contributlans  under  mrndti  plan  do  not  diQer 
br  mors  than  StOO  and  neither  plan  has  any 
required  a^er-tax  contributions 

ExampI*  Z  Aamaat  that  an  empkryer 
maintaina  two  baahk  pUns.  PUn  V  and  Plan 
W  Ptae  V  la  peovtdad  to  anployeaa  for  aa 
after  lax  saiptiiyaa  oaoMfaatioa  of  S20  a  year 
and  a  saiar^  radnrtkai  aontribatloa  of  120  a 
year  FUd  W  ta  \mu<htim4  to  ampkiyvee  for  an 
aftai^tax  sasyUyea  ooatributUw  of  $100  a 
yeai  and  a  salary  raductioa  coatzibutloa  of 
SlOO  s  year  Theaa  two  plana  may  not  be 
tresled  as  pari  of  a  group  of  compiarabla 
plans  under  this  paragraph  (c)(5)(ll  because 
tha  annual  maximum  total  amount  of  after- 
tax and  salary  reduction  contributions  under 
Flan  V  (gao)  differs  frofa  the  maximum  total 
amount  af  after-tax  and  salary  reduction 
eontributioaa  for  Plaa  W  (tZOD)  by  More  than 
gioa 

(Li)  Coordination  rule.  A  health  plan 
that  IS  not  inciuded  in  a  group  of 
comparable  plena  under  paragraph 
(c)(5)(i)  of  Ihii  Q*A-4  may  be  included 
with  such  group  of  comparable  plans 
under  the  comparability  rules  of 
paragraphs  (c)U)  through  (c)(4]  of  this 
Q&A-4  if  such  plan  and  tha  group  are 
otherwise  comparable  under  auch  rules. 
The  employer-provided  benefit  under 
the  group  oi  plans  is  to  be  determined 
under  the  rule  of  paragraph  (c)(5)(i)  of 
this  QAA-4. 

(ui)  Special  employee  cost  rule.  A 
health  plan  that  u  not  otherwise 
includcKl  in  a  group  of  comparable  plans 
may  be  included  in  a  group  with  respect 
to  an  employee  if  the  employer-provided 
beneHt  under  the  plan  to  be  included  is 
leas  than  tha  employai- provided  benefit 
of  the  plan  witlun  the  group  of 
comparable  plans  with  the  largest 
employer-provided  benefit  and,  in  the 
case  of  a  nonhighly  compensated 
employee,  the  employee  is  eligible  on 
the  same  terms  and  conditions  as  other 
employees  to  participate  in  the  plan  in 
surJi  group  with  the  largest  employer- 
provided  benefit  and  the  annual 
employee  cost  for  the  employee  under 
the  plan  to  be  included  is  equal  to  or 
greater  than  the  greatest  employee  cost 
for  the  employee  under  any  plan  in  the 
group  of  comparable  plans  minus  $100. 
Thus,  the  rule  of  this  paragraph  (c)(5)(iii) 
appbes  if  a  nonhighly  compensated 
employee  may  choose  a  more  expensive 
plan  with  a  lesser  employer-provided 
benefit  than  any  plan  in  the  group  so 
long  as  the  conditions  of  this  paragraph 
(r)(5)(iii]  are  satisfied.  A  health  plan  is 
available  to  an  employee  only  if,  under 
ail  of  the  facts  and  circumstances,  the 
plan  IS  reasonably  available  to  such 
employee.  This  paragraph  (cl(5)(iii)  may 
be  applied  with  respect  to  a  health  plan 
and  a  group  of  comparable  plans  or  with 
respect  to  two  ynups  of  comparable 


plans  otherwise  determined  under 
paragraph  (c)(1)  through  (c)(3)  or  (c)(5) 
of  this  Q4A-4.  In  such  case,  the 
employer-provided  benefit  of  the  group 
of  comparable  plans  is  the  largest 
employer-provided  benefit  of  any  plan 
(whether  or  not  that  plan  is  a  core 
health  plan)  in  such  group  and  the 
lowest  employee  cost  permitted  within 
the  group  of  comparable  plans  is  equal 
to  the  employee  cost  for  the  plan  in  such 
group  with  the  largest  employee  cost 
minus  $100.  The  rules  of  this  paragraph 
(c)(5)(iii)  are  Illustrated  by  the  following 
examples: 

Example  1.  Assume  that  an  employer 
permits  all  of  its  employees  to  elect  coverage 
under  one  of  two  health  plans:  Plan  A  (with 
an  employer-provided  benefit  of  $3,000  and 
an  employee  contribubon  of  S300]  and  Plan  B 
(with  an  employer-provided  benefit  of  $2,200 
and  an  employee  contribution  of  $500).  These 
two  plans  may  form  a  group  of  comparable 
plans  under  this  paragraph  {c)(5)(iii)  because 
Plan  B's  employer-provided  benefit  is  less 
than  Plan  A"s  employer-provided  benefit  and 
Plan  B's  required  employee  contribubon  of 
$500  is  greater  than  $200  (i.e..  Plan  As 
required  employee  conhibuUon  minus  $100). 

Example  2.  Assume  that  an  employer 
permits  all  of  its  employees  to  elect  coverage 
under  any  one  of  four  health  plans:  Plan  A 
(with  an  employer-provided  benefit  of  $2,000 
and  an  employee  contribution  of  $125):  Plan  B 
(with  an  employer-provided  benefit  of  $2,500 
and  an  employee  contribubon  of  $225):  Plan 
C  (with  an  employer-provided  benefit  of 
$3,000  and  an  employee  contribubon  of  $200): 
and  Plan  D  (with  an  employer-provided 
benefit  of  $2,500  and  an  employee 
contribution  of  $300).  Plans  A.  B,  and  C  may 
be  included  in  a  group  of  comparable  plans 
under  the  rules  of  paragraph  (c)(SKi).  Plan  D 
may  be  indndad  in  tuch  group  unider  the 
rules  of  paragraph  (c)(5Miii)  with  respect  to 
all  employees  because  Pian  D's  enq>loyei^ 
provided  benefit  of  $2,500  is  less  than  Plan 
C  s  employer -provided  benefit  of  $3,000  and 
Plan  D's  required  employee  contribution  of 
$300  IS  greater  than  $125  (i.e.  Plan  B's 
required  employee  contribubon  of  $225  minus 
$100). 

Example  3.  Assume  that  an  employer 
permits  all  of  its  amployeet  to  elect  coverage 
under  one  of  three  health  planr  Plan  A  (with 
an  employer-provided  benefit  of  $3,000  and 
an  employee  oootribution  of  $500);  Plan  B 
(with  an  employer-provided  benefit  of  $2,700 
and  an  employee  contribution  of  $350):  and 
Plan  C  (with  an  employer-provided  benefit  of 
S2.500  and  an  employee  contribution  of  $450). 
Plans  A  and  B  are  included  in  a  group  of 
comparable  plans  determined  under 
paragraph  (c)(1)  of  this  QaiA-4  (i.e..  90 
percent  of  tiJOtOO  is  $2,700).  Ran  C  may  be 
included  in  snch  group  under  the  rules  of  this 
paragraph  (c)(5)(iii)  because  Pian  Cs 
employ eer-provided  benefit  of  $2,500  is  less 
than  Plan  A's  employer-provided  benefit  of 
$3,000  and  Plan  C's  required  employee 
rontribubon  of  $450  is  greater  than  $400  (ie.. 
Plan  A's  required  employee  contribution  of 
$500  minus  SltX)). 


(iv)  Employee  cost  For  purposes  of 
this  paragraph  (c)(5}.  the  term 
"employee  cost"  refers  to  both  the 
employee's  after-tax  employee 
contributioos  and  salary  reduction 
contributions  that  are  required  in  order 
for  the  employee  to  receive  coverage 
under  the  health  plan.  The  de  minimis 
employee  cost  comparability  rule  of  this 
paragraph  (c)(5)  may  be  applied  on  the 
basis  of  either  after-tax  employee 
contributions  or  salary  reduction 
contributions  under  a  cafeteria  plan,  but 
not  both.  Thus,  for  example,  health  Plan 
X  that  is  available  for  $50  in  after-tax 
employee  contributions  and  health  Plan 
Y  that  is  available  for  $100  in  salary 
reduction  contributions  under  a 
cafeteria  plan  may  not  be  treated  as 
comparable  plans  under  this  paragraph 
{c)(5). 

(d)  Mandatory  aggregation  of  plans 
for  the  50  percent  eligibility  test — (1)  In 
general.  For  purposes  of  applying 
paragraph  (d)(3)  of  Q&A-l  of  this 
section  (the  50  percent  eUgibiUty  test),  if 
an  employee  may  receive  coverage 
under  two  or  more  health  plans  the  rules 
of  this  paragraph  (d)  must  be  appHed 
with  respect  to  such  plans.  In  addition, 
such  plans  may  not  be  included  in  a 
group  of  comparable  plans  imder 
paragraph  (b)  of  this  Q&A-4  with  regard 
to  such  employee  until  the  rules  of  this 
paragraph  (d)  have  been  wpgh^  with 
respect  to  such  plans.  Such  health  plans 
must  be  aggregated  into  an  additional, 
single  health  plan  that  provides  all  of 
the  coverage  provided  under  any  of  the 
separate  plans.  The  additional  plan  is 
treated  as  having  an  employer-provided 
bene^t  equal  to  the  sum  of  the 
employer-provided  benefits  of  each  of 
the  included  plans  (with  an  appropriate 
adjustment  to  eliminate  the  mtiltiple 
inclusion  of  overlapping  coverage).  A 
nonhighly  compensated  employee  is 
treated  as  eligible  for  both  the 
additional  plan  and  the  separate  plans. 
A  highly  compensated  employee  is 
treated  as  eligible  only  for  the  additional 
plan  and  is  no  longer  treated  as  eligible 
for  the  separate  plans. 

(2)  Special  rule  for  salary  reduction 
contributions.  Any  employer-provided 
benefit  that  is  a  non-core  health  benefit 
and  is  attributable  to  salary  reduction 
contributions  available  to  any  nonhighly 
compensated  employee  that  after 
application  of  paragraph  (d)(1)  of  this 
Q4A-4,  exceeds  the  greater  of  $2,000 
(adjusted  for  testing  years  beginning 
after  1989  in  accordance  with 
89(g)(l)(E)(v))  or  the  employee's  actual 
salary  reduction  contribution  is  not 
considered  available  to  such  employee. 
This  paragraph  (d)(2)  is  effective  for 
plan  years  beginning  after  December  31, 
1989. 


(3)  Examples.  The  provisions  of  this 
paragraph  (d)  are  illustrated  in  the 
following  examples: 

Example  1.  Assume  that  under  an 
employer's  health  program,  an  employee  is 
permitted  to  elect  coverage  under  one  plan 
from  among  two  health  indemnity  plans 
provided  through  insurance  companies  and 
two  HMO  plans  The  indemnity  and  ICMO 
plans  are  four  alternative  health  coverages 
and  thus  an  employer  is  not  required  lo  apply 
this  paragraph  (d). 

Example  2.  Assume  the  same  facts  as 
Example  1.  In  addition  to  electing  one  of  the 
indemnity  or  HMO  plans,  an  employee  may 
also  elect  coverage  under  any  one  or  more  of 
the  following  plans:  a  dental  plan,  a  vision 
plan  and  various  levels  of  health  coverage 
(up  to  and  including  $1000}  under  a  bealih 
flexible  spending  arrangement  (FSA)  Under 
this  paragraph  (d).  each  of  the  indemnity  and 
HMO  plans  must  be  aggregated  with  the  3 
elective  plans,  before  testing  any  of  the  plans 
under  the  SO  percent  eligibility  teet. 

Example  3.  Employee  X  is  a  nonhighly 
compensated  employee  and  may  receive 
coverage  under  either  Plan  A  or  Plan  B  each 
of  which  has  an  employer-provided  benefit  of 
$500.  or  under  both  Plans  A  and  E  Under  this 
paragraph  (d).  for  Employee  X.  Plan  A  and 
Plan  B  must  be  aggregated  to  form  an 
additional  Plan  AB  for  purposes  of  the  50 
percent  eligibility  test.  In  addition.  Plan  AB  is 
treated  as  having  an  employer-provnded 
benefit  equal  to  $1,000  (assuming  no 
overlapping  coverage).  Thus,  there  are  three 
health  plans  that  each  must  pass  the  SO 
percent  ebgibility  test  PUn  A  ($500).  Pian  B 
($500),  and  Plan  AB  ($1000).  Employee  X  is 
treated  as  eligible  for  ail  three  plans. 

Example  4.  An  employer  mamtams 
two  health  plans:  Plan  A  ($500)  and  Pian 
B  ($500).  The  following  table  Uiusb-ates 
all  of  the  eligible  employees  for  these 
two  plans.  In  addition.  HCE  denotes  a 
highly  compensated  employee  and  NCE 
denotes  a  nonhighly  compensated 
employee. 


Employee 

PlanA 

PlwiB 

HCE  1 

«» 

500 

HfT? 

500 

Nolaia 

HCF3 

Hin¥to 

500 

HCE4 
HCFi 

500     -. 
S00-. 



500 
500 

NTF  9 

Not  eta 

500 

Noialg. 

500 

NCE3             .    _ 

500._ 

NCE  4 

NCE5_       .    .      ... 

500 

Notato-. 

The  following  table  reflects  the  plans  after 
the  application  of  this  paragraph  (d): 


Emptoyae 


HCE  1. 
HCE2 
HCE  3 
HCE  4 
NCE  1 
NCE2 
NCE 
NCE 


fz3 


No<  609" 

500 

Noialg.. 
Notafeg. 

500 

Not  aig.. 

500 

500 


Plane 


Plan  AB 


Not  alg 1000 

Not  atg  „..  I  Not  ekg 

500 I  Not  eag 

Not  ««g ,  1000 

500. I  1000 

500 '  Not  elig 

Not  aig...-..'  Not  eSg 
Not  aSg J  Not  akg 


9478 


Federal  Regiiter   /  Vol    54.  No    43  /  Tuesday.  March  7,  1989  /  Proposed  Rules 


Fedaral  Regbter  /  Vol.  54.  No.  43  /  Tuesday.  March  7.  1989  /  Proposed  Rules 


M79 


CmplovM 

PImnA 

mm» 

nan  AB 

MTY  f 

Not  Mig 

soo 

No)  Me 

Aftnr  •pplira'lon  of  ihn  p«r«(iT«ph  (i1), 
lh«rn  •re  thrwti  piani  ihitl  muit  tatiify  Ihn  V) 
prn  i-Tii  »ligit>il!'>  l»«t    Plnn  A  ind  Plan  B 
•aiiify  !ha  V)  (wn  mil  piigihility  It'll.  h<ilh  at 
(cparata  plant  tmt  «•  plant  liii.lijiioij  m  t 
Uroup  iif  < :iimparH*>lK  plant  uindar  parajfraph 
(h)  of  Ihit  U*A-4   H>wBvi«r  Plan  Afl  failt  the 
30  penenl  «lini(iilii>  let!   S*e  QAA-8  for 
rulet  rtilalinj)  to  the  .ietermination  of  the 
ncett  ^wnefil  with  retpect  to  a  plan  that 
falli  to  tatlify  the  SO  ptirceni  ehj|iblllty  tetl 

KxnivplH  5   An  employer  malntaint  two 
health  plana  Plan  A  (tl  000)  and  Plan  B 
(tSiXll  TS«  followtn)!  table  tlluttratet  all  of 
the  eligihia  employeet  for  the»«  two  plana 


Emp«o>— 


HCE  t 

MC€  2 

NCC  1-100. 


•1.000 
•1A». 


t^J0O0. 


PiMlB 


MOO 

KOO 

Not  •*» 


The  f'lllowtnu  table  refltntt  the  plant  afler 
lh«  apfiiication  of  Ihia  paragraph  (dj 


KtHftOft* 

nwA 

PlwiB 

PlM>A8 

MC€  1 

MC€  «._„ 

Hce  1-100  . 

No)  attg 
Not  a*g 
•1.0OO.-. 

Not  atig 
Not  aag 
Notatig 

|1  SOO 

tl.MO 
NotalB 

After  appllcatlun  of  thii  paragraph  |d). 
there  ar«  thrae  plana  that  mutt  patt  the  SO 
percent  eligibility  tett   Plan  A  paaaet  the  50 
peirent  allglhllity  teat  Ptan  B  it  no  longer 
available  to  any  employee  and  la  not  required 
to  be  tetled  under  the  SO  pen'ent  eligibility 
tetl  However  (Man  AB  failt  the  SO  perr.ent 
nhgibility  tett   Under  QAA-fl.  an  exceat 
Ixinefll  muat  be  imputed  to  HCJ-U  1  and  2  to 
that  Plan  AB  may  b«  included  in  a  group  of 
comparable  plant  under  paraxraph  (b)  of  thit 

gAA  4 

(e)  Mandator}  i;>j;v'''Vi-''''''i  of  plans 
for  the  fk) pen- tint  i menijfe  leat—\\)  In 
general  Kur  puiT)o»es  of  applying 
pdragraph  (e)  of  Q*A-1  of  ihn  •ecMon 
(!hf  HO  percent  coverage  te«l).  if  an 
employee  receivet  coverage  under  rwo 
or  more  health  plan*  the  rules  of  this 
paragraph  |e)  must  be  applied  with 
respect  to  such  plans  In  addition,  such 
plans  may  not  btj  included  in  a  group  of 
comparable  plans  under  paragraph  (( |  of 
this  QAA-4  with  regard  to  such 
employe©  until  the  rules  of  this 
paragraph  (e)  have  been  applied  with 
respect  to  such  plans  Such  health  plans 
must  be  aggregated  into  an  additional, 
single  health  plan  that  pruvules  all  of 
the  coverage  that  is  provided  under  any 
of  the  separate  plans  The  additional 
plan  IS  treated  as  having  an  employer 
provided  oenefit  eijual  to  the  sum  of  the 
employer  provided  benefits  of  each  of 
the  included  plans  (with  an  appropriate 


adjustment  to  eliminate  the  multiple 
inclusion  of  overlapping  coverage)  A 
nonhighly  compensated  employee  is 
treated  as  covered  under  both  the 
additional  plan  and  the  separate  plans. 
A  highly  compensated  employee  is 
treated  as  covered  under  the  additional 
plan  and  not  ciwered  under  the  separate 
plans 

(2)  Exception  This  paragraph  (e)  does 
not  apply  with  respect  to  two  or  more 
health  plans  if  at  least  90  percent  of  the 
nonhighly  compensated  employees 
eligible  for  coverage  under  each  plan  are 
eligible  for  coverage  under  all  of  such 
plans  on  the  same  terms  and  conditions 
as  other  employees,  and  each  plan  (prior 
to  application  of  the  comparability  rules 
of  paragraph  (c)  of  this  QAA-4)  satisfies 
the  80  percent  coverage  test 

(3)  Examples  The  provisions  of  this 
paragraph  (e)  are  illustrated  by  the 
following  examples 

Exumph  I  Aaaunva  that  an  employer 
maintains  rwo  health  plans.  Ptan  A  and  Ptan 
B  Rach  hat  an  employer  provided  benefit  of 
$800  Alao.  each  plan  cover*  45  percent  of  the 
empluyer  t  nonhighly  compensated 
employees  who  ar«  not  covered  by  the  other 
plan  ^JIlploye*  X,  a  highly  compenoated 
employire  and  Employee  Y.  s  nonhighly 
compenaated  employee,  are  covered  by  both 
Plan  A  and  Plan  B  Plan  A  and  Plan  B  muat  be 
aggregated  to  form  an  additional  tingle 
health  plan  bacauoe  the  exception  of 
paragraph  (tK2)  of  thlt  QAA-4  does  not 
apply  Thus,  there  are  three  health  plant 
Plan  A  ItSOO).  Plan  B  (SSOO),  and  Plan  Afi 
|fl,00n|  The  plana  fail  the  80  percent 
coverage  tetl  becaute  Ptan  Afi  may  not  be 
included  with  Ptan  A  and  Plan  B  under  any  of 
the  comparability  rulet  of  paragraph  (c)  of 
thlt  QAA-4  Thuo.  the  employer-provided 
benefit  under  Plan  AB  mutt  be  reduced  to 
tS2B  with  respect  to  Fjnployee  X  for  all  plana 
to  patt  the  80  percent  coverage  test 

Example  2  Aaaume  that  an  employer 
maintaina  two  health  plant.  Plan  A  and  Plan 
B  Each  hat  an  employer-provided  benefit  of 
tSOO  Each  plan  it  available  on  the  tame 
terms  to  all  employeet  of  the  employer  and 
coven  over  80  percent  of  the  employer  t 
nonhighly  compensated  employee*.  Because 
theae  plant  qualify  for  the  exception  of 
paragraph  |e)(2)  of  ihlt  QAA-4.  the  employer 
11  not  required  to  aggregate  the  plans  under 
thlt  paragraph  (e)  Plan  A  and  Plan  B  eacii 
satisfy  the  80  percent  coverage  test 

Example  3  An  employer  maintams  two 
health  plans.  Plan  A  has  an  employer- 
provided  benefit  of  tl.OOO  and  Plan  B  hat  an 
employer  provided  benefit  of  ftSOO.  The 
following  table  lUuttratet  all  of  the  eligible 
employeet  for  these  two  plans  MCE  denolet 
a  highly  compentated  employee  and  NCE 
denolet  a  nonhighly  compensated  employee 


Emptoyaa 


MC€  1 
HCE  2 
NCE  1 


PlwA 


•1.000. 


•1.000. 
•1.000. 


PlwiB 


Emptoya                 Plan  A 

PtotB 

NCE  2-100 

tvooo 

Noi«ao. 

The  followring  table  refleclt  the  plans  after 
the  application  of  thit  paragraph  (e) 


Efi^itoyaa 


MC€  1 
MCE  2      -._ 

NCE  1   

NCE  2-100 


PianB 


Nolaio 

•ijOOO 1  Not  Wkg 

•1.000 •SOO 

•1.000 JNotolg 


PIWi  AB 


•1.S00 
Notoag 
•1.S00 
Notais 


•500 
•800 


After  application  of  this  paragraph  (e). 
there  are  three  plans  that  must  be 
comparable  in  order  for  the  plans  to  pmss  the 
80  percent  coverage  lest.  The  plans  fail  the  80 
percent  coverage  test  even  though  Plans  A 
end  B  may  l>e  included  in  s  group  of 
comparable  plaru  under  paragraph  |c|(3) 
Iwcaute  Plan  Afi  may  not  be  Included  In  a 
group  of  comparable  plant  with  Ptan  A  and 
l^an  B  under  any  of  the  rules  of  paragraph  (c) 
of  this  QAA-4  for  inclusion  in  a  group  of 
comparable  plans  with  Plans  A  and  B.  It 
doe*,  however,  pat*  the  50  percent  eligibility 
le»t.  and  therefore  Plan  AB't  employer- 
provided  benefit  may  be  reduced  to  Si. Ill 
(fl.OOO  It  90  percent  of  H.lll)  and  the  health 
plans  will  be  considered  comparable 

(f)  Permissive  plan  restructunnji  For 
purposes  of  applying  paragraphs  (d)(3) 
and  (e)  of  QAA-1  of  this  section  (the  50 
percent  eligibility  test  and  the  80  percent 
coverage  test,  respectively)  an  employer 
may.  in  certain  circumstances, 
restructure  two  or  more  health  plana 
into  two  or  more  restructured  health 
plans  on  the  basis  of  the  value  of 
coverages  under  such  plans.  To  tlie 
extent  mandatory  aggregation  is 
applicable  and  if  the  employer  decides 
to  apply  the  comparability  rules  of  this 
QAA-4.  such  mandatory  aggregation 
and  comparability  rules  must  be  applied 
only  pnor  to  the  application  of  the 
permissive  restructuring  rule  of  this 
paragraph  (f)  Pursuant  to  this  nil*-,  two 
or  more  health  plans  may  be 
restructured  into  one  health  plan  of 
common  value  and  two  or  more  plans  of 
distinct  values.  In  all  cases,  to  the  extent 
the  values  of  any  plans  being 
restructured  are  equivalent,  the  values 
may  be  restructured  into  only  one  plan 
In  no  case  may  the  plan  (or  plans)  with 
the  lowest  value  be  restructured  into 
two  or  more  plans  with  a  lower  value 
Thus,  for  example,  if  an  employer  has 
three  plans  (after  the  application  of  the 
mandatory  aggregation  and  the 
comparability  rules  of  this  QAA-4).  Plan 
A  with  an  employer-provided  benefit  of 
$7,000.  Plan  B  with  an  employer- 
provided  benefit  of  $6.(X)0  and  Plan  C 
with  an  employer-provided  benefit  of 
S4.000  the  employer  may  restructure  the 
three  plans  only  in  the  following 


manner  A  plan  providing  employer- 
provided  bene&U  of  $4,000.  $2,000  and 
$1,000  respectively. 

(g)  Authority  to  issue  additional 
requirements.  The  Commissioner,  in 
revenue  rxilings,  notices  and  other 
publications  of  general  applicability, 
may  make  any  modification  to,  or  issue 
such  additional  requirements  for  the 
appUcation  of,  the  rules  contained  in 
this  Q&A-4  as  may  be  necessary  to 
enaure  proper  compliance  %vith  the 
intent  of  such  rules  and  section  89(g)(l]. 
Q-5:  What  is  the  testing  methodology 
for  applying  the  nondiscrimination  rules 
under  section  89? 

A-5;  (a)  In  general.  Except  as 
otherwise  provided  in  this  Q&A-5,  the 
determination  of  whether  a  statutory 
employee  benefit  plan  is  a 
discriminatory  employee  benefit  plan  for 
a  testing  Year  is  made  on  the  basis  of  all 
of  the  applicable  facts  with  respect  to 
the  employees  of  the  employer  as  of  the 
testing  day  included  within  such  testing 
year.  Such  facts  generally  are  to  be 
treated  as  in  existence  for  the  entire 
testing  year. 

(b)  Adjustments  to  facts  on  the  testing 
day—{\]  Changes  in  plan  terms.  If  the 
employer-provided  bienefit  (actually 
provided  or  made  available]  of  an 
employee  who  is  taken  into  account  on 
the  testing  day  changes  during  the 
testing  year  (either  before  or  after  the 
testing  day)  in  connection  with  any 
change  in  plan  terms,  the  amount  taken 
into  account  as  such  employee's 
employer-provided  benefit  for  such 
testing  year  must  be  adjusted  to  reflect 
the  employer-provided  benefit  for  the 
portions  of  the  testing  year  both  before 
and  after  such  change. 

(2)  Election  changes  by  highly 
compensated  employees — (i)  In  general. 
If  the  employer-provided  benefit 
(actually  provided  or  made  available)  of 
a  highly  compensated  employee  for  a 
testing  year  who  is  taken  into  account 
on  the  testing  day  changes  during  the 
testing  year  (either  before  or  after  the 
testing  day!  solely  on  account  of  an 
election  of  the  employee,  the  amount 
taken  into  account  as  such  employee's 
employer-provided  benefit  for  such 
testing  year  must  be  adjusted  to  reflect 
the  employer-provided  benefit  for  the 
portions  of  the  testing  year  both  before 
end  after  such  change. 

( li )  Special  rule  for  the  first  quarter  of 
each  testing  year.  An  employer  must 
make  the  adjustments  otherwise 
required  under  this  paragraph  (b)(2)  for 
election  changes  during  the  first  quarter 
of  a  testing  year  only  for  those  election 
changes  by  employees  who  were  highly 
compensated  employees  for  the 
immediately  preceding  testing  year  and 
employees  who,  for  the  current  testing 


year,  either  are  among  the  100  highly 
compensated  employees  who  receive 
the  most  compensation  for  the  current 
testing  year  or  are  5  percent  owners  of 
the  employer  (as  determined  under 
section  416(i)]. 

(3)  Distinction  between  changes  in 
plan  terms  and  election  changes.  A 
change  in  an  employee's  employer- 
provided  benefit  is  treated  as  an 
election  change  only  if  such  change  is 
exclusively  attributable  to  an  election 
change  by  the  employee  that  is  not  in 
connection  with  or  otherwise  related  to 
any  change  in  the  terms  of  the  plan  or 
other  plans  of  the  same  type  available  to 
the  employee.  Changes  in  an  employee's 
employer-provided  benefit  are  treated 
as  attributable  to  changes  in  plan  terms 
even  if  the  changes  are  pursuant  to  an 
election  of  the  employee  that  occurs  in 
conjunction  with  any  change  in  the 
terms  of  the  plan  (or  of  another  plan  of 
the  same  type  available  to  such 
employee).  Thus,  for  example,  if  during 
an  open  season  or  election  period  an 
employee  elects  to  change  health  plan 
coverage  and  there  is  any  change  to  any 
one  or  more  of  the  health  plans 
available  to  such  employee  during  the 
open  season,  such  employee's  change  in 
employer-provided  benefit  is  treated  as 
in  connection  with  a  change  in  plan 
terms  even  if  the  employee  is  not 
covered,  either  before  or  after  the  open 
season,  by  a  health  plan  that  changed. 
An  increase  or  decrease  in  the  after-tax 
employee  contributions  or  employer 
contributions,  including  salary  reduction 
contributions,  is  treated  as  a  change  in 
plan  terms. 

(4)  Taking  required  adjustments  into 
account — (i)  In  general.  Adjustments 
taken  into  account  under  this  paragraph 
(b)  are  to  be  taken  into  account  as  of  the 
effective  date  of  the  change  in  the 
employer-provided  benefit. 

(ii)  Adjustment  period  rule — (A)  In 
general.  If  the  requirements  of 
paragraph  Cb){4)(ii)(B)  and  (C)  of  this 
Q&A-5  are  satisfied,  an  employer  may 
on  a  uniform  and  consistent  basis  treat 
employer-provided  benefit  changes  as 
having  become  effective  as  of  the  first 
day  of  the  apphcable  adjustment  period 
or  periods. 

(B)  Adjustment  period.  The 
requirement  of  this  paragraph 
{b){4)(ii)(B)  is  satisfied  only  if  the 
employer  uses  at  least  24  adjustment 
periods  for  its  testing  year.  Adjustment 
periods  must  be  regular,  uniform  periods 
throughout  the  testing  year.  For 
example,  an  employer  may  use  each  2- 
week  pay  period  as  an  adjustment 
period. 

(C)  Applicable  adjustment  periods. 
The  requirement  of  this  paragraph 
(b)(4)(ii)(C)  is  satisfied  only  if.  in  the 


case  of  a  nonhighly  compensated 
employee,  the  lowest  employer-provided 
benefit  of  such  employee  on  any  day 
during  an  adjustment  period  is  taken 
into  account  for  at  least  either  the 
current  adjustment  period  (i.e..  the 
period  during  which  the  change  in 
employer-provided  benefit  occurred )  or 
the  adjustment  period  immediately 
following  the  effective  date  of  the 
benefit  change.  In  the  case  of  a  highly 
compensated  employee,  the  highest 
employer-provided  benefit  of  such 
employee  on  any  day  during  an 
adjustment  period  must  be  taken  into 
account  for  at  least  either  the  current 
adjustment  period  or  the  adjustment 
period  immediately  following  the 
effective  date  of  the  benefit  change. 

(5)  Transition  rule  for  1989—  (i)  /.t 
general.  For  any  testing  year  that  begins 
prior  to  July  1, 1989,  the  employer  may 
apply  the  nondiscrimination  rides  of 
section  89  (including  the  rules  of  QAA-2 
of  this  section)  with  respect  to  its  health 
plans  for  such  testing  year  in 
accordance  with  the  rules  in  paragraph 
(b){5)(ii)  through  (iv)  of  this  Q4A-5. 

(ii)  Partial  testing  year.  The  facts  with 
respect  to  all  employees  of  the  employer 
as  of  the  testing  day  for  the  testing  year 
are  to  be  treated  as  in  existence  for  the 
entire  partial  testing  year.  The  partial 
testing  year  begins  on  the  earliest  of  )uJy 
I,  1989;  the  testing  day  for  such  testing 
yean  or  the  first  day  of  the  calendar 
month  beginning  three  months  before 
the  end  of  the  testing  year.  The  last  day 
of  the  partial  testing  year  is  the  last  day 
of  such  testing  year. 

(iii)  Adjustments.  The  employer- 
provided  benefit  (received  or  made 
available)  of  an  employee  determined  as 
of  the  testing  day  is  to  be  adjusted  for 
the  partial  testing  year  as  required 
under  this  paragraph  (b)  for  elections 
and  plan  design  changes  occurring 
during  the  partial  testing  year  as  if  the 
partial  testing  year  were  the  entire 
testing  year. 

(iv)  .Annualization  of  employer- 
provided  benefit.  The  employer- 
provided  benefit  (received  or  made 
available)  of  an  employee  for  the  partial 
testing  year  (determined  after  the 
application  of  the  other  rules  in  this 
paragraph  (b)(5))  is  multiphed  by  the 
applicable  fraction  for  the  testing  year 
and  such  product  is  deemed  to  be  *he 
employer-provided  benefit  (recei\ed  or 
made  available)  of  the  employee  for  the 
testing  year  for  purposes  of  applying  the 
section  89  nondiscrimination  tests  to 
such  testing  year.  The  numerator  cf  the 
applicable  fraction  for  a  testing  year  is 
the  total  number  of  calendar  months  in 
the  testing  year  and  the  denominator  of 
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such  fraction  is  the  numlier  of  calendar 

niotithi  in  the  partial  lenlinu  >f<ir 

(v)  Transition  ni.'f  iiuip{\.'  »;.''.''•  **'ith 
rt'spfi  t  to  ctTtiiin  />/(;,".*— I  \]  i  '.^iH'SfS  m 
f'.'cin  ttfrni.1  The  rule  nf  ihis  parajirttph 
(hlC^l  i«  nut  available  with  respect  to  a 
health  plan  that  providei  an  employer 
proMili'tl  benefit  fur  the  prtrfml  lestm« 
year  that  ii  less,  by  more  ihnn  a  dr 
nuninin  amount,  than  »u(.h  plan  » 
employer  provided  benefit  for  the 
portion  of  the  testing  year  that  pre<  edes 
the  partial  testing  year  Thus,  for 
I'^Hmple.  the  n.ile  of  this  paragraph 
'blj,'))  IS  not  available  if  an  employer 
amends  its  health  plan  to  pro\  ide  that 
employee  contributions  for  c  overage 
during  the  partial  testing  year  are  to  be 
in  the  form  of  after  tax  emplo>iT 
lontnbulions  rather  than  salary 
reduction  contributions   See  paragraph 
(c|  of  QAA   1  of  this  settion  (the 
nondiscriminatory  provisions  test) 

(B)  \t'w  plans  Tne  rule  of  this 
paragraph  (b)(5)  is  not  available  with 
rfspett  to  a  health  plan  that  is  first 
established,  or  coverage  under  a  hcal'h 
plan  that  is  first  provided,  on  or  after 
January  1.  lOSH.  anil  that  temiiiiHtes  or 
(cases  to  b«  provuled  l»?for«  the  end  of 
the  partial  testing  year  Also,  siii  h  plan 
or  coverage  may  fail  to  salisfy  the 
requirement  of  section  SB(k)(l)(K)  (that  a 
plan  be  established  with  the  inlonlion  of 
being  maintained  for  an  indefinite 
period  of  time) 

(C;)  CerUiin  disi-rimuuitorv  p.'am  The 
rule  of  this  paragraph  (bH5|  is  not 
applicable  with  regard  to  a  plan  unless, 
for  the  testing  year   at  least  Z5  ;)en.ent  of 
those  employees  eligible  to  participate 
in  ihe  plan  are  nonhighly  compen.salfd 
employees  or  sue  h  plan  satisfies  the 
allernative  V)  pendent  eligibility  lest  of 
paragraph  |d|(.ll(iii)  of  (J*A- 1  of  this 
8e<  tion  The  ailes  of  (J*A-4  of  thu 
see  tion  are  not  available  in  deternilning 
whrthrr  a  plan  met-ls  this  .l.S  p«Tccr.! 
rviiuiremeni 

(m)  ti\amp!f'    Ihe  rules  of  this 
paragraph  (b)(S)  are  illustrated  in  the 
following  example 

A">,.'/r'/i/(f   .Aitume  tti«!  mi  rn^ilnyer 
niiiinlmni  »«vi«r<il  health  pUns,  ofin  uf  wSuh 
tidi  w  plan  yi^ar  t)rninninn  nn  junuary  1    imW 
I'he  wmploynr  el«trti  to  us«  ■  lalctulnr  ytiar 
li»slinu  year  fi>r  purv<>*'S  i>f  li*sl"iK  ''•  hp«ilh 
plana  (imler  »«<  tion  HW   l'n>lrr  Ihii  p«r«ur«ph 
(ti|(S|   if  Iha  Brnploynr  i»lpt  Is  a  loating  i!.iy  of 
July  1    Itns  {or  any  day  aflnr  tuih  iIhIr  and 
tiefore  lanuary  1    IHMOl   lh«  prnplnyfr  may 
apply  Ihe  lailmjj  ilay  anil  twnefii  adiuainifiii 
rxiles  of  i«< Hon  HU  Ui  Ihe  pfriiKl  tx'lw»>en  July 
1    l"**)  and  |aniiar>  1    IVJWI  ai  if  nui  h  prr^iKt 
wem  th«i  anllre  leatmg  yrar    niiia   fur 
example   only  Ihoae  beiiffii  (  hangra  thai 
mtrur  itunng  Ihe  partial  lealinji  year  ne*<l  Ui 
)>•  taken  into  ai.couni  un<ler  the  njlea  i)f  thii 
paragraph  (b|    Hien.  empUiyeea   employer 
prtniUed  l>enefit»  (rece'veii  ur  made 


■  vaiUble)  for  the  partial  leiting  year  ant 
r.onverled  inlii  p.aiployer  provided  benefiti 
fiT  the  full  leating  year  by  multiplyTng  each  of 
iiiih  benefits  by  two  (i  e  .  12/ft.  which  is  the 
applicatile  frai  tion.  the  numersUir  of  whuh  Is 
the  lolal  number  of  calendar  months  m  the 
leiling  year  and  the  denominstor  of  which  Is 
Ihe  numt>er  of  calendar  months  in  the  partial 
teslinjj  yearl   The  section  90 
n<Mulis<nmm«tion  tests  are  then  applied  with 
rt- ■{■>«•<  I  to  such  annuahzod  employer- 
priuuted  benefits 

|(  I  Testit}^  Jay  The  testing  day  is  the 
single  day  within  the  testing  year  that  is 
fleeted  in  writing  as  the  testing  day  for 
purposes  of  applying  the 
nondiscrtminati'in  tests  of  section  89 
with  respect  to  the  testing  year  The 
testing  day  is  not  required  to  be 
designated  in  the  single  wntten 
ilocument  required  under  section 
B9(klll)(Al(S«>eQ*A-3of  I  18V»fk|(l|   If 
a  testing  day  is  not  elected  in  writing, 
the  testing  day  is  the  last  day  of  the 
testing  year   All  plans  of  the  same  type 
and  plans  that  are  not  of  the  same  type 
but  are  treated  as  of  the  same  type  for 
nondiscnm.ination  testing  under  sectum 
m.  must  have  the  same  testing  day  The 
testing  day  for  any  testing  year 
Ix'ginning  after  December  31,  Ifl'lf),  is  the 
same  testing  day  used  for  the 
immediately  preceding  testing  year 
unless  a  change  in  such  testing  day  is 
made  with  the  consent  of  the 
(Aimmissioner  or  is  in  accordance  with 
such  rules  as  the  Commissioner  may 
provide  with  respect  lo  changes  in 
testing  days  The  election  of  a  testing 
day  IS  subject  to  the  requirements  of  the 
nondiscriminatory  provisions  test  of 
paragraph  (c)  of  QAA-1  of  this  section 
Thus   an  employer  8  testing  day  must 
reasonably  reflect  the  employee  pool  of 
the  employer  and  the  business  of  the 
employer  throughout  the  year 

Id)  .S<],Ti/'/,.v^'  For  purposes  of 
determining  whether  a  statutory 
employee  t)enefit  plan  is  a 
discriminatory  employee  benefit  plan, 
an  employer  may  elect  in  wnting  to 
apply  the  rules  of  paragraphs  (d)  and  (e) 
of  yA.\-t  of  this  sectum  (the  general 
eligibility  and  benefits  tests  and  the 
alternative  rt()  percent  coverage  test, 
respectively  ]   paragraph  [r]  of  Q*A-2  of 
t"-  IS  section  (the  special  rule  for  certain 
large  employers)   and  paragraph  (c)(4)  of 
(j*A-3  of  this  section  (relating  to  sworn 
statements)  on  the  tiasis  of  a 
slalistu  ally  valid  random  sample  of  the 
employer's  employees   A  sample  is 
statistically  valid  for  purposes  of  this 
paragraph  (d)  onJy  if  the  statistical 
method  and  sample  size  result  m  at  least 
a  95  percent  probafnlity  that  the  results 
of  the  sample  with  respect  to  the 
applicable  requirements  have  a  margin 
I  if  error  not  greater  than  3  percent   Also 


the  statistical  validity  of  the  sample  and 
statistical  method  and  analysis  must  be 
confirmed  in  a  written  opinion  of  a 
qualified  and  independent  third  parly 
Q-6:  What  IS  the  penod  for  testing 
whether  the  nondiscnminution  rules  of 
section  89  are  satisfied? 

A-6  (a)  Teslmsyear—il]  In  general. 
An  employer  must  apply  the 
nondiscnmination  tests  of  section  89  lo 
its  health  plans  and  other  statutory 
employee  benefit  plans  on  the  basis  of  a 
testing  year  that  begins  on  the  first  day 
of  a  calendar  month  and  ends  on  the  last 
day  of  a  calendar  month,  regardless  of 
the  beginning  of  the  plan  year  or  years 
of  such  plans  Unless  the  employer 
elects  otherwise  in  accordance  with 
paragraph  (aH2)  of  this  Q»A-6,  the 
testing  year  for  all  statutory  employee 
benefit  plans  is  the  calendar  year, 

(2)  Election  of  different  testing  year 
An  employer  may  elect  a  uniform  12- 
month  testing  year  other  than  the 
calendar  year  for  purposes  of  applying 
the  section  89  nondiscrimination  tests  to 
all  plans  of  the  same  type  Thus,  for 
example,  an  employer  may  elect  to 
apply  the  section  89  nondiscnmination 
tests  to  all  of  its  health  plans  on  the 
basis  of  an  Apnl  1  to  March  31  testing 
year  In  addition,  if  the  75  percent 
benefits  test  is  applied  on  an  aggregate 
basis  lo  plans  of  different  types  (eg,, 
health  plans,  group-term  life  insurance 
plans,  and  dependent  care  assistance 
programs)  as  though  such  plans  were 
plans  of  the  same  type,  the  same  testing 
year  must  be  used  with  respect  to  all 
such  plans 

(3)  Election.  An  employer  must  make 
the  election  of  a  testing  year  described 
in  paragraph  (a)(2)  of  this  Q4A-6  in 
wnting  pnor  to  the  commencement  of 
the  testing  year  to  which  the  election 
relates  See  paragraph  (b)(3)  of  this 
QAA-6  for  a  transition  rule  for  1989 

(b)  First  testing  year  tn  /aSW— (D  l" 
general  Notwithstanding  paragraph  (a) 
of  this  QAA-6,  for  the  first  testing  year 
applicable  with  respect  to  plans  of  the 
same  type,  the  employer  may  elect  to 
apply  the  section  89  nondiscnmination 
tests  with  respect  to  all  plans  of  the 
same  type  on  the  basis  of  any  12  month 
penod  beginning  on  the  first  day  of  any 
calendar  month  beginning  on  or  after 
January  1.  1989.  but  no  later  than  the  first 
day  that  any  plan  of  such  type  first 
iM'comes  subiect  to  the  section  89 
nimdiscnmination  tests.  The  rule  of  this 
paragraph  (b)  is  applicable  even  though 
not  all  of  the  plans  of  the  same  type  are 
subiect  to  the  section  89 
nondiscnmination  tests  for  the  entire 
first  testing  year  See  paragraph  (c)  of 
this  QiA-e  for  special  rules  applicable 
to  the  section  89  nondiscnmination  tests 


in  such  cases.  The  rule  of  this  paragraph 
(b)(1)  is  illustrated  in  the  following 
example: 

Example.  Assume  that  an  employer 
maintains  three  health  plans.  Plan  A,  Plan  B 
and  Plan  C.  Plan  As  plan  year  begins  on 
March  1.  Han  B's  plan  year  begins  on  July  1. 
and  Plan  Cs  plan  year  begins  on  September 
1.  The  section  88  nondiscrimination  rules 
apply  to  plan  years  that  begin  after  December 
31, 1988.  For  these  plans,  the  employer  may 
elect  as  its  first  testing  year  under  section  89 
any  12-month  period  begiiming  on  or  after 
lanuary  1,  1988,  and  on  or  before  March  1. 
1988.  This  is  the  case  even  though  not  all  of 
the  health  coverage  provided  during  any  of 
these  possible  first  testing  years  is  subject  to 
the  section  88  nondiscrimination  tests. 

(2)  Short  testing  year.  An  employer 
may  elect  to  apply  the  section  89 
nondiscrimination  tests  to  its  first 
testing  year  commencing  in  1989  with 
respect  to  all  plans  of  the  same  type  on 
the  basis  of  a  first  testing  year  that  is 
shorter  than  12  months  in  duration. 
However,  if  an  employer  applies  the 
section  89  nondiscrimination  tests  on 
the  basis  of  such  a  short  first  testing 
year,  the  second  testing  year  for  such 
employer  for  such  plans  must  be  12 
months  in  duration.  In  addition,  in  no 
case  may  any  employer-provided  benefit 
subject  to  the  section  89 
nondiscrimination  tests  either  be 
excluded  from  consideration  in  a  testing 
year  or  considered  in  more  than  one 
testing  year.  The  rule  of  this  paragraph 
(b)(2)  is  illustrated  in  the  following 
example: 

Example.  Assume  that  an  employer's  first 
testing  year  in  1989  for  its  health  plans 
commences  on  March  1.  1989.  The  employer 
may  elect  to  use  a  first  testing  year  of  March 
1,  1988.  to  December  31.  1989.  for  all  of  its 
health  plans.  In  such  case,  the  employer's 
second  testing  year  must  commence  on 
January  1.  1990.  and  must  be  12  months  in 
duration. 

(3)  Election— [i]  First  day.  An 
employer  must  elect  the  first  day  of  the 
first  testing  year  beginning  in  1989  with 
respect  to  plans  of  the  same  type  in 
writing  prior  to  the  earlier  of  the  first 
day  of  the  second  testing  year  for  such 
plans  or  January  1,  1990.  If  an  employer 
fails  to  make  an  election  by  such 
required  date  with  respect  to  plans  of 
the  same  type,  the  first  day  of  the  first 
testing  year  beginning  in  1989  for  all 
plans  of  such  type  is  January  1,  1989. 

(ii)  Last  day.  If  an  employer  uses  a 
short  testing  year  for  the  first  testing 
year  beginning  in  1989  with  respect  to 
plans  of  the  same  type,  the  employer 
must  elect  the  last  day  of  such  year  in 
writing  prior  to  such  last  day.  Thus,  for 
example,  if  an  employer  decides  to 
begin  the  first  testing  year  for  its  health 
plans  on  March  1, 1989,  and,  after  such 


date,  decides  to  use  a  calendar  year 
testing  year  beginning  in  1990,  the 
employer  must  before  December  31. 
1989,  elect  December  31, 1989,  as  the  last 
day  of  the  first  testing  year. 

(c)  Testing  where  not  all  plans  are 
subject  to  section  89—  [1]  In  general.  If. 
during  a  testing  year  with  respect  to 
plans  of  the  same  type,  there  is  any 
employer-provided  benefit  that  is  not 
subject  to  the  section  89 
nondiscrimination  rules  for  the  entire 
testing  year,  the  rules  of  this  paragraph 
(c)  apply  for  purposes  of  testing  and 
excess  benefit  calculations. 

(2)  Testing.  All  employer-provided 
benefits  available  or  provided  during  the 
first  testing  year  apphcable  with  respect 
to  plans  of  the  same  type  arc  taken  info 
account  in  applying  the 
nondiscrimination  tests  of  section  89. 
This  is  the  case  even  if  such  employer- 
provided  benefits  are  provided  under  a 
plan  that  is  not  yet  subject  to  section  89. 
The  rule  of  this  paragraph  {c)(2)  is 
illustrated  in  the  following  example: 

Example.  Assume  that  an  employer 
maintains  three  health  plans.  Plan  A's  plan 
year  begins  on  March  1,  Plan  B's  plan  year 
begins  on  July  1,  and  plan  C's  plan  year 
begins  on  September  1.  The  section  89 
nondiscrimination  rules  apply  to  plan  years 
that  begin  after  December  31, 1988.  Assume 
further  that  the  employer  elects  as  its  first 
testing  year  under  section  89  the  12-month 
period  beginning  on  March  1, 1989.  For 
purposes  of  applying  the  nondiscrimination 
tests  of  section  89.  all  health  coverage 
provided  during  this  12-month  period, 
including  coverage  under  Plans  B  and  C  from 
March  1. 1989.  until  July  1. 1989,  and 
September  1. 1989,  respectively,  is  taken  into 
account. 

(3)  Excess  benefit  calculation — (i)  In 
general.  If,  during  a  testing  year  with 
respect  to  plans  of  the  same  type,  an 
employer-provided  benefit  under  one 
plan  is  not  yet  subject  to  the  section  89 
nondiscrimination  rules  and  another 
plan  subject  to  section  89  fails  to  satisfy 
the  nondiscrimination  rules,  the  rules  of 
this  paragraph  (c)(3)  apply  for  purposes 
of  calculating  the  amount  of  excess 
benefit  (if  any)  that  is  attributable  to 
employer-provided  benefits  subject  to 
section  89  for  such  testing  year.  Plans 
that  are  not  of  the  same  type  but  are 
being  tested  under  the  75  percent 
benefits  test  as  if  they  were  of  the  same 
type  are  to  be  treated  as  plans  of  the 
same  type  for  purposes  of  this 
paragraph  (c)(3). 

(ii)  Total  excess  benefit.  The  excess 
benefit  for  the  testing  year  with  respect 
to  plans  of  the  same  type  is  calculated 
with  regard  to  an  employee  under  the 
generally  applicable  rules  of  section  89 
as  if  all  employer-provided  benefits 
provided  under  such  plans  during  such 
year  were  subject  to  section  89.  See 


Q&A-9  of  this  section  for  rules 
governing  the  determinabon  of  excess 
benefits. 

(iii)  Excess  benefit  subject  to  section 
89 — (A)  Determination  with  respect  to 
the  90  percent /50  percent  eligibility  and 
75  percent  benefits  tests.  For  purposes 
of  determining  excess  benefit  resulting 
from  the  failure  of  the  employer  to  meet 
the  requirements  of  paragraph  (d)(2)  or 
(d)(4)  of  Q&A-l  of  this  section,  the 
portion  of  an  excess  benefit  that  is 
attributable  to  employer-provided 
benefits  subject  to  section  89  for  the 
testing  year  with  respect  to  the  plan  or 
plans  being  tested  is  determined  by 
multiplying  the  excess  benefit 
determined  under  paragraph  (c)(3)(ii)  of 
this  Q8tA-6  by  a  fraction.  The  numerator 
of  the  fraction  is  the  total  employer- 
provided  benefit  for  the  highly 
compensated  employee  under  the  plan 
or  plans  being  tested  that  are  subject  to 
section  89,  and  the  denominator  is  the 
total  employer-provided  benefit  for  the 
highly  compensated  employee  under  Lhe 
plan  or  plans  being  tested  for  the  first 
testing  year,  whether  or  not  they  are 
subject  to  section  89.  The  rule  of  this 
paragraph  (c)(3}(iii}(A)  is  illustrated  by 
the  following  example: 

Example.  Assume  that  an  employer 
maintains  two  health  plans.  Plan  A  and  Plan 
B.  The  plan  years  for  these  piani  and  the 
effective  dates  for  these  plans  for  purposes  of 
secbon  89  are  January  1,  1989.  and  July  1. 
1989.  respectively.  Plan  A  provides  health 
coverage  with  an  armual  employer-provided 
benefit  of  Sl.OOO.  and  Plan  B  provides  health 
coverage  with  an  annual,  employer-provided 
benefit  of  $2,000,  In  each  case,  tJtie  employer 
provided-benefit  for  the  1989  year  is  the  same 
as  the  benefit  for  the  prior  year  With  regard 
to  Its  health  plans,  the  employer  uses  a  12- 
month  tBEiing  year  beginning  on  January  1. 
1989,  Thus,  in  applying  the  section  89 
nondiscrimination  tests,  all  health  coverage 
under  Plan  B  for  this  testing  year  must  be 
taken  into  account.  Assume  that,  for  the  1989 
testing  year,  the  employer  determines  that  a 
highly  compensated  employee  who  was  in 
Plan  A  and  Plan  B  for  the  entire  testing  year 
has  an  excess  benefit  of  $500  for  the  testing 
period.  The  applicable  fraction  for  this 
employee  is  $2.000/$3.000.  The  $2,000 
numerator  represents  the  aimual  employer- 
provided  benefit  of  Plan  A  ($1,000)  because  it 
was  subject  to  section  89  for  the  entire  testir^g 
year  plus  W  of  the  annual  employer-provnaed 
benefit  of  Plan  B  ($2,000)  because  il  was  only 
subject  to  section  89  for  Vi  of  the  testing  year. 
The  denominator  is  the  armual  employer- 
provided  benefit  of  Plans  A  and  B  Thus,  the 
employee  is  treated  as  having  received  an 
excess  benefit  in  the  amount  of  $333  33  (i.e.. 
6G^  percent  of  $500), 

(B)  Determination  with  respect  to  50 
percent  eligibility  and  80 percent 
coverage  tests.  If  an  excess  benefit  with 
regard  to  a  highly  compensated 
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employee  t«  atWhu!«hle  to  a  plan  fnilinfj 
to  mrft  the  rwqnirwmen!*  of  thr  VI 
p«*rrenl  elijjlhilify  test  or  the  NO  p»>rrpnt 
covfraK*'  '•■»'.  'f^'Ti  'h'«  [uimxritph  'i  l(  M 
(i.i|(H)  upplif*  The  portion  of  an 
fniploy»*««  •  exrrdii  hrneflt  that  is 
rtltrihulrtble  to  (-mploypr  provided 
beiiefilii  for  the  testinji  year  with  rpspe<  t 
to  Ihf  plan  <ir  plans  hwinx  tested  i* 
detfriiiin»»<l  tiy  mtilliplyinn  the  e\(  »•■»•( 
l>enefit  determined  under  prtrnt(''*P^' 
(c)|3)(i»l  of  this  QAA-«  by  a  fraction 
The  numeratiir  of  the  frarfHin  is  ihf 
numtu'r  pf  month*  in  the  tfstinx  v  ir 
that  ihe  plan  or  pl>ins  fiiilin«  the 
applicable  reguiremeiit  i«  nubiect  to 
section  89.  and  the  denonimator  is  thf 
number  of  months  fhfil  i-onstitute  sm  h 
testing  year   In  the  case  of  plans  that 
have  become  sijti|ecl  to  sei  tion  HH  al 
different  times  ihirinK  th»-  tes'i'ig  yfar 
which  plans  are  ajjxn-na'fd  under  ih** 
iiiiindatory  ajojrfHHiinn  rvjiiireinents  of 
p.irarfraphs  111  and  if)  of  QA.^-4  of  this 
sei  'iiin.  ihf  cxress  ticnefit  is  d.-lfrnuned 
)'\  I  all  uliiliii>^  a  wfixh'ed  Hvcraxf  for 
•  ,11  h  of  the  onuinally  separate  plans  in 
■  •■  (iio;reHati-d  plan  and  adding  loxelher 
.  :i  h  wfitjhted  averages  The  wcinhti-d 
iivt-raxe  for  fai  h  phin  is  determmtvl  by 
riiiiitiplymK  the  fH(  ess  t)en»'fit  by  a 
fra(  lion    Ihe  numerator  of  the  frartion  is 
the  product  of  the  total  amount  uf  the 
employer  provided  Ix'oefit  for  the  plan 
year  (without  r»-nard  to  whether  sue  h 
1  ovenine  was  sutiject  to  se<:tion  89  for 
the  i-ntire  testioK  year)  multiplied  by  the 
riumtier  of  months  that  such  plan  has 
been  subject  to  section  8fl  The 
drnominat.ir  :s  the  product  of  the  total 
a^ll)U^I  of  the  employer  provuleil 
denefi'  for  all  the  plans  in  the 
.»KX''»'8'*'*'d  plan  (without  regard  to 
whether  such  covera^e  was  subfect  to 
section  (W  for  the  entire  testing  year) 
riiulllplied  tiy  t.he  p.jiiilier  of  months  in 
the  testing  year 

I  1)  C  bart/fs  in  tt'stjn^f  >cu.'     ( 1 1  In 
V'/if-n;/  Sul))ect  to  paragraph  (d)(2)  of 
this  Q*A-6.  an  employer  may  elect  to 
I  hange  its  testing  year  with  respect  to 
plans  of  the  s.ime  type  if  such  election  is 
made  in  writing  prior  to  the  l)egiiining  of 
»u(  h  new  testing  year  In  no  case  may 
any  such  change  result  in  any  employer- 
provided  l)enefit  subjei  I  to  the  section 
IIH  nondiscrimination  tests  n.il  beip^ 
inc  Ituied  in  any  testing  yenr  or  being 
,iii  ijiled  in  more  than  one  testing  year 
S.'e  ,ilso  paragraph  ibl|^)  uf  this  CJAA -fl 
iirecluding  changes  m  an  employ er'a 
se<:oi;il  testing  year  with  fespe.  t  'o 
plans  of  the  same  type  if  the  erii^  ioyer 
has  elei  "i-d  a  sh  irt  frst  testing  year  for 
196») 

(2)  Comtnis^.'rfr  .ippmvnl  An 
employer's  ele<  tion  to  change  its  tenting 
year  with  respect  to  plans  of  the  »anie 


type  subject  to  section  89  may  be  made 
without  the  pnor  approval  of  the 
('ommissloner  provided  that  the  first 
day  of  the  new  testing  year  is  on  or 
before  January  1.  19R1.  such  change 
otherwise  meets  the  requirements  of 
paragraph  (dlHl  of  this  QAA-6.  and 
such  change  has  no  discriminatory 
effe(  I   For  all  subsequent  changes  in 
testing  year^.  the  employer  must  obtain 
the  prior  appniv  al  of  the  Commissioner 
or  must  meet  such  requirements  as  the 
Commissioner  may  otherwise  prescribe 

(3)  Examplf  The  provisions  of  this 
paragraph  (dj  are  illustrated  as  follows 

Example  An  employer  u  ufing  ihf 
i.rtlenti.ir  >i»«r  at  itg  leilinji  year  for  :l»  hert'.lh 
pinns  On  (V'.itwr  3   liWO  ih^  cmpiiiyer 
jpsigirt'rs  the  IJ  month  p'-niii  t)»T<!nnir;« 
r«i  h  I)«cemt>«r  I  at  >l»  nrw  teitmg  yenr 
i-ffei  livB  I>cpmf>er  1    1990  This  ti  a 
p«>rnu»»ible  change  in  tri'ing  year  The  result 
of  this  Jeaignation  ii  thai  the  empi'ver  s 
letting  year  beginning  un  lanuary  L  tW*)  n  ■ 
thiirt  year  ending  o)n  Niuenitn"r  iO.  IJMa 

Q-7  For  purposes  of  applying  section 
HH(a|  to  an  employer  s  health  plan,  what 
rules  apply  for  dt'termining  the 
employer  provided  benefit  and 
calculating  the  excess  benefits? 

A"   {»]  In  fif-nrm!  For  purposes  of 
nondiscrimination  testing  under  8e<  tion 
8W.  the  employer  provided  t>enerit  under 
a  health  plan  is  the  value  of  the  health 
(overage  under  the  plan  that  is 
attributable  to  employer  contributions. 
determined  in  accordance  with  the  rules 
m  this  Q4A-7  See  paragraph  (h)  of  this 
QAA-7  for  njles  goveming  the 
determination  of  the  exc  ess  benefit  (if 
any)  under  section  89 

(b)  Hfusorahlf  vuludior  methods — 
(1)  In  jicrcral  l>-ior  to  the  effective  date 
of  procedures  prescribed  by  the 
Secretary  in  accordance  with  section 
89<g|{31(B).  employer*  may  use  any 
reasonable  valuation  method  for  valuing 
he.ilth  i:overage  under  each  plan  for 
purposes  of  applying  the 
nondiscrimination  tests  of  section  ft'' 
The  employer  must  be  able  to 
demonstrate  that  its  method  for  valuing 
sue  h  health  coyerage  is  ai  tuarially 
reasonable  All  features  of  a  health  plan 
must  be  taken  into  account  under  a 
reasonable  method  However,  unless  the 
employer  is  using  a  reasonable  cost 
method  to  value  health  coverage  |in 
accordance  with  panigr^iph  (c)  of  this 
(J'^A   '1   a  reasonable  valuation  method 
may  disregard  those  features  that  have  a 
de  minimis  effect  on  the  total  value  of 
the  coverage  under  the  plan  and  are  not 
<lisproportionate!y  available  to  highly 
compensated  em.ployees   The  features 
that  are  disregarded  cannot,  in  the 
aggregate,  result  in  a  more  than  de 
minimis  effei  t  on  the  total  value  of  the 
plan   If  a  feature  is  disregarded  as  de 


minimis  with  re»p«ct  to  one  health  plan. 
it  must  be  disregarded  with  respect  to 
all  health  plans.  An  entitlement  to  a 
periodic  medical  diagnostic  or  physical 
examination,  whether  or  not  required  as 
a  condition  of  employment.  Is  not 
considered  to  have  a  de  minimis  effect 
on  the  total  value  of  the  health  coverage 
under  the  plan  and  thus  the  entitlement 
must  be  taken  into  account  in  valuing 
coverage  even  if  the  plan  is  available  to 
nonhighly  compensated  employees  on 
the  same  or  a  more  favorable  basis  than 
it  IS  to  highly  compensated  employers 
and  even  for  employees  who  do  not 
ai  tiially  undergo  the  coyered 
exam.inations. 

(2)  Pn-sumptun  where  value  is 
suhslantiaHy  unrelated  to  cost.  If  the 
employer  is  not  using  a  cost  method 
permitted  under  section  4980B  to  value 
health  coverage  (in  accordance  with 
paragraph  (cj  of  this  QAA-7).  a 
valuation  method  is  presumed  to  be 
unreasonable  if  the  relative  values  of 
the  plans  determined  under  such  method 
do  not  reasonably  reflect  the  relative 
y  a  lues  that  would  be  determined  for  the 
plans  using  a  cost  method  permitted 
under  section  4980B.  However,  the  fact 
that  the  relative  values  of  the  plans 
de'ermined  by  the  employer  reasonably 
reflect  the  relative  values  of  such  plans 
under  a  cost  method  permitted  under 
section  4!WflD  does  not  mean  that  the 
valuation  method  is  necessarily 
reasonable  The  provisions  of  this 
paragraph  lb|(2)  are  illustrated  in  the 
following  example: 

E\cm;,'f  .\»turrie  that  an  employer 
maintains  three  health  plans  for  its 
empliiyeet  and  doet  not  use  a  cost  method 
permitted  under  section  4980D  for  purposes  uf 
determining  the  employer  pr^ivided  t>enerii» 
with  respect  to  these  pUns  The  applicable 
premmnis  under  the  cost  method  used  under 
section  i^WOBlf)!*!  for  these  plans  htv  as 
follows  PUn  A.  $2,500;  Plan  B.  $2.a»;  and 
Plan  C.  S.:.li10  Thus,  Plan  B»  value  under  the 
tost  method  is  80  percent  of  Plan  A  a  value, 
and  PUn  Ci  value,  is  84  percent  of  PUn  A  s 
valiie  I'tider  the  emplnyert  valuation 
method,  the  values  of  the  plant  are  as 
follows  PUn  A.  tl,e(».  PUn  B.  $2.*m.  and 
PUn  C.  %*iXl  Thus,  under  the  employer  « 
valudliun  methi>d.  Plan  B  t  value  li  150 
percent  of  the  value  of  PUn  A  and  PUn  C'» 
value  It  25  p«-rcent  of  PUn  A  i  value  These 
r«-idtive  values  do  not  reatonatily  reflect  the 
rt'lative  v«lue»  under  the  sertuin  49«l)B  cost 
meihod  Thus,  the  presumption  of  thit 
paragraph  ib)(Cl  applies,  and  unless  llie 
employer  can  demonstrate  otherwise   its 
valuation  method  is  not  considered 
reasonable 

(3)  De  minimis  effect.  A  feature  does 
not  have  a  de  minimis  effect  on  the  total 
value  of  coverage  unless  it  is 
demonstrably  difficult  to  value  sucii 
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feature  and  if  it  were  valued,  the 
feature  would  be  insignificant  in  value. 

(4)  Disproportionate  ratio.  A  de 
minimis  feature  of  a  health  plan  is  not 
considered  to  be  disproportionately 
available  to  highly  compensated 
employees  if  that  feature,  treated  as  a 
separate  plan,  meets  the  requirements  of 
paragraph  (d)(3)  of  Q4A-1  of  this 
section  (the  50  percent  eligibility  test). 
For  purposes  of  this  paragraph  (b)(4).  the 
availability  of  the  featiu^  is  determined 
based  on  all  health  plans  of  the 
employer. 

(c)  Reasonable  cost  method — (1)  In 
general.  An  employer  is  deemed  to  be 
using  a  reasonable  valuation  method 
that  satisfies  the  requirements  of 
paragraph  (b)  of  this  QaA-7  if  the 
employer  is  using  a  reasonable  cost 
method  as  described  in  this  paragraph 
(c)  to  value  its  health  coverage.  TTie 
employer  must  be  able  to  demonstrate 
that  its  method  for  determining  the  cost 
of  health  coverage  is  actuarially 
reasonable.  The  method  that  the 
employer  uses  to  determine  the 
applicable  premium  for  purposes  of  the 
continuation  coverage  requirements  for 
group  health  plans  in  accordance  with 
section  4980B(f)(4)  is  deemed  to  be  a 
reasonable  cost  method.  If  a  health  plan 
is  not  subject  to  the  requirements  of 
section  4980B,  the  employer  may 
calculate  cost  on  the  basis  of  a  method 
permitted  to  be  used  for  determining  an 
applicable  premium  under  section 
4980B(f)(4)  as  if  such  plan  were  subject 
to  that  section.  A  cost  method  does  not 
fail  to  be  a  reasonable  valuation  method 
for  purposes  of  section  89  merely 
because  the  calculation  of  cost  takes 
into  account  the  average  annual  cost 
under  section  4980B(f)(4)  of  substantially 
similar  coverage  for  the  immediately 
preceding  two  years  or  the  immediately 
preceding  year  if  two  years'  data  are  not 
available  or  if  data  for  the  two  years 
would  not  be  reasonable  to  use  under 
the  facts  and  circumstances  of  the  case. 

(2)  Certain  permitted  adjuatments — (i) 
In  general.  An  employer  may  elect  in 
writing  to  make  certain  adjustments  to 
the  cost  of  health  coverage  in 
determining  the  value  of  such  coverage 
under  a  reasonable  cost  method.  These 
adjustments  are  intended  to  eliminate 
cost  differences  that  are  unrelated  to  the 
relative  value  of  health  coverage.  These 
adjustments  may  be  made  only  to  the 
extent  they  have  not  already  been  taken 
into  account  (if  permitted)  under  the 
method  of  determining  the  applicable 
premium  under  section  4980B.  If  an 
employer  makes  an  adjustment  of  the 
type  described  in  this  paragraph  (c)(2) 
with  respect  to  one  health  plan,  the 
employer  must  make  that  same  type  of 


adjustment  for  all  health  plans.  Thus,  if 
an  employer  maintains  two  plans 
providing  identical  coverage  at  two 
geographic  locations  and  elects  to  make 
the  geographic  adjustment  permitted  in 
paragraph  (c)(2)(ii)  with  respect  to  such 
plans,  the  employer  must  make  a 
geographic  adjustment  to  all  plans  at  all 
locations  since  the  values  of  these  plans 
are  compared  to  one  another  under  the 
various  tests  contained  in  section  89. 

(ii)  Geographic  adjustment.  Costs  may 
be  adjusted  to  eliminate  di^erences  in 
cost  solely  attributable  to  the  employer's 
operation  in  significantly  separate 
geographic  locations. 

(iii)  Demographic  adjustment.  Costs 
may  be  adjusted  to  eliminate  differences 
in  cost  solely  attributable  to  the 
different  demographic  characteristics 
(other  than  family  status]  of  the 
participants  in  the  plans. 

(iv)  Utilization  adjustment.  Costs  may 
be  adjusted  to  eliminate  differences  in 
costs  solely  attributable  to  differences  in 
the  utilization  of  coverage  features 
common  to  two  or  more  separate  health 
plans.  This  adjustment  must  be  made  by 
allocating  the  total  cost  for  a  common 
feature  among  all  the  plans  with  such 
feature  on  the  basis  of  the  number  of 
employees  covered  by  such  feature 
under  each  of  the  plans.  The  adjustment 
under  this  paragraph  (c)(iv)  is  to  be 
made  only  after  all  other  adjustments 
that  are  permitted  in  this  paragraph  (c). 

(d)  Certain  cost  containment  features. 
A  valuation  method  is  not  unreasonable 
if  it  fails  to  make  adjustments  for  bona 
fide  cost  containment  features,  such  as 
second  opinion  requirements  or 
requirements  for  physician  approval 
prior  to  referral  for  specialized  medical 
care.  In  addition,  a  valuation  method 
generally  is  not  reasonable  if  it  makes 
adjustments  based  on  the  method  of 
health  benefit  delivery  (e.g.,  traditional 
Indemnity  plans,  health  maintenance 
organizations  and  preferred  provider 
organizations). 

(e)  Consistency  rule.  With  the 
exception  of  certain  multiemployer 
plans  (see  section  89(g)(3)(E)).  an 
employer  must  use  the  same  valuation 
method  (including  any  permitted 
adjustment  under  this  Q&A-7)  to  value 
all  of  the  health  plans  that  are  tested 
together  under  section  89. 

(f)  Health  coverage  under  flexible 
spending  arrangements.  In  the  case  of  a 
health  plan  provided  under  a  flexible 
spending  arrangement  (PSA)  (as  defined 
in  Q&A-7  of  §  1.125-2),  the  value  of  the 
coverage  for  a  year  generally  is  equal  to 
the  total  cost  (i.e.,  required  premium  or 
payment)  of  the  coverage  for  the  year, 
whether  or  not  such  cost  is  paid  through 
employer  contributions,  including  salary 


reduction  contributions,  or  after-tax 
employee  contributions.  If  an  employer 
is  separately  testing  employee-only 
health  coverage  and  family-only  health 
coverage  (in  accordance  with  paragraph 
(c)  of  Q&A-3  of  this  section)  and  health 
coverage  under  an  PSA  is  applicable  to 
employees  and  their  family  members, 
the  employer  may  elect  to  treat  40 
percent  of  the  value  of  the  coverage 
under  the  health  PSA  as  family-only 
coverage  and  60  percent  of  such  value 
as  employee-only  coverage.  This 
election  must  apply  with  respect  to  aU 
employees  who  have  a  spouse  or 
dependent.  The  rule  of  this  paragraph  (f) 
is  illustrated  in  the  following  example: 

Example.  Assume  that  an  employer 
maintains  a  cafeteria  plan  under  which  an 
employee  may  elect  to  reduce  his  or  her 
salary  by  any  amount  of  compensation  for  a 
year,  to  a  maximum  of  S2.000.  for 
reimbursements  for  health  expenses.  Assume 
further  that  the  maximum  reimbursement  for 
any  particular  employee  under  the 
arrangement  for  a  year  is  equal  to  the  amount 
the  employee  has  elected  to  reduce  his  or  her 
salary  for  the  year.  This  arrangement  is  a 
health  flexible  sptending  arrangement  (FSA). 
Each  different  amount  by  which  an  employee 
may  elect  to  reduce  his  or  her  salary  for  a 
year  is  a  separate  health  plan  under  the  FSA. 
The  salary  reduction  contributions  are 
employee  premium  payments  for  the  level  of 
health  coverage  elected  for  the  year.  For 
purposes  of  the  90  percent/50  percent 
eligibiUty  test  (if  salary  reduction 
contributions  are  treated  as  employer 
contributions  imder  the  rules  of  QiA-8  of 
this  secbon).  the  health  plan  under  the  FSA 
with  the  largest  employer-provided  tienefit  is 
the  plan  with  a  $2,000  maximum 
reimbursement  Escause  all  employees  may 
elect  any  level  of  coverage  under  the  health 
FSA.  all  of  the  health  plans  included  in  the 
health  FSA  satisfy  the  50  percent  eligibihty 
test  For  purposes  of  the  75  percent  benefits 
test,  if  an  employee  elects  to  receive  health 
coverage  under  the  FSA  providing  for  the 
reimbursement  of  up  to  Sl.200  of  health 
expienses  for  a  year,  the  value  of  such 
coverage  received  for  the  year  is  $1,200.  This 
is  the  case  without  regard  to  whether  the 
employee  actually  pays  the  total  required 
premium  for  the  coverage,  as  long  as  the 
employee  receives  the  coverage.  Finally,  for 
purposes  of  the  80  percent  coverage  test  each 
different  level  of  coverage  under  the  health 
FSA  is  a  separate  health  plan  with  a  value 
equal  to  the  cost  of  such  level  of  coverage 

(g)  Health  coverage  attributable  to 
employer  contributions — (1)  In  general. 
The  portion  of  the  value  of  the  health 
coverage  of  a  plan  that  is  attributable  to 
employer  contributions  is  determined  by 
multiplying  the  value  of  the  health 
coverage  of  the  plan  (determined  under 
paragraphs  (b)  through  (f)  of  this  QiA- 
7)  by  a  fraction.  The  numerator  of  the 
fraction  is  the  employer-paid  cost  of  the 
health  plan,  and  the  denominator  of  the 
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fraction  It  the  •um  of  ihm  •mployer-paid 
coil  and  th«  employe«-p«id  co«t  of  the 
health  pi«n.  For  this  purpoea.  the  exist  of 
■  hMlth  pian  it  iti  actual  coat 
detennined  under  the  tame  method  the 
employer  uaei  to  determine  the 
applicable  premium  (for  the  tame 
coverage)  for  health  coatinuatlon 
cov)>ra)(e  purposaa  under  taction 
4W«B<f)(4)  without  regard  to  any  of  the 
tulliittnienta  permitted  in  paragraph  (c| 
of  thia  QAA-7  (other  than  the 
aiiiuitment  for  utillxatlon  dlfferencet)  if 
a  health  plan  it  not  tub^ect  to  the 
re<jiiir«menlt  of  taction  48606,  the 
employer  may  calculate  coat  on  the 
basit  of  a  method  permitted  to  be  uted 
for  determining  an  applicable  premium 
under  tecUon  4*»«0B(n(<)  ••  'f  '"cij  plan 
were  tub)ect  to  that  taction.  For 
purpoaea  of  thu  Q*A-7,  health  cjjvprage 
i)f  a  self  empioyed  individual  it  deemed 
attributable  to  employer  contnbutlont  to 
the  extent  that  a  deduction  under 
section  ia2(ml  it  allowable  with  respect 
to  the  coverage  Alto,  the  determination 
of  the  extent  to  which  health  coverage  la 
attributable  to  employer  or  employee 
rontnbutiont  It  to  be  made  without 
regard  to  whether  an  employee  it 
permitted  a  deduction  with  retpect  to 
employee  contribution*  under  t«^tif)n 
213 

(2)  Exception  If.  for  a  particular 
health  plan,  the  employer  paid  portion 
of  the  cost  (treating  salary  reduction 
contnbutlont  at  employer  contnbutlont) 
IS  lest  than  or  eijual  to  2  percent  of  the 
sum  of  the  employer-paid  coat  and  the 
employee  paid  coat  of  luch  health  plan, 
the  employer  may  treat  tuch  health  plan 
Hs  providing  no  employer  prtivided 
t>enefit 

(1)  Salary  rmfuction  conlrtbutions. 
S«»e  QAA-a  of  thit  tection  for  the 
treatment  of  talary  reduction 
rontnhution*  under  a  cafetena  plan  at 
either  employer  or  employee 
contnbutlont. 

(h)  Calculation  of  excfas  bftirfit  The 
amount  of  a  highly  compentated 
employee  t  exceaa  benefit  under  section 
88<b|  with  respect  to  a  health  plan  is  the 
cost  of  the  excess  benefit  based  on  its 
actual  cost  determined  under  the  same 
method  the  employer  uses  to  delennire 
the  applicable  premium  for  the  sami- 
coverage  for  health  continuation 
coverage  purposes  under  section 
49a0B(rM«|  without  regard  to  any  of  the 
adjuttmentt  permitted  in  paragraph  (c) 
of  this  Q*A-7  (other  than  the 
adjusiment  for  utilization  dlfferencet) 
I^it  rule  appliet  with  respect  to  both 
highly  compensated  and  nonhighly 
iiimpenaated  employees.  Thus,  an 
employer  mutt  ute  the  method  it  utet  to 
determine  the  applicable  premium  for  all 


coverage  provided  In  making  the 
determination  of  exceaa  benefitt.  See 
Q4A-8  of  thit  taction  for  further 
guidance  with  retpect  to  the 
detennlnatton  of  exceM  beneflu. 
Q-8;  How  are  talary  reduction 
contnbutlont  treated  for  purpoaea  of  the 
section  88  nondiscrimination  tettsT 

A -8;  (a)  Treatment  of  talary  ntduction 
cantrtbiitjon9—{\)  In  general  Except  at 
otherwite  provided  (tee.  e.g.. 
paragrapht  (b)  and  (c)  of  thit  Q*A-8). 
salary  reduction  contrlbutlont  are 
treated  at  employer  contrlbutlont.  Thut. 
for  purpoaea  of  paragraph  |d)(3)  (the  50 
percent  eligibility  tett),  paragraph  (d)(4) 
(the  75  percent  benefitt  teat),  and 
paragraph  (e)  (the  80  percent  coverage 
test)  of  Q&A-1  of  thit  tectioa  the 
portion  of  the  value  of  health  coverage 
that  It  attributable  to  talary  reduction 
contnbutlont  It  treated  at  attributable 
to  employer  contributiont  and  thut  as 
an  employer-provided  benefit.  See 
paragraph  (d)(2)  of  QAA-4  of  thit 
tection  for  a  tpecial  rule  for  the 
treatment  of  certain  talary  reduction 
contribution*  for  purpoaea  of  the 
mandatory  aggregation  rule  for  the  50 
percent  eligibiiity  test. 

(2)  DefmiUon  of  salary  reduction 
ronlnhuUons.  The  terra  "talary 
reduction  contributiona"  meant  all 
employer  contnbutiona  that  are 
excludable  from  the  groat  income  of  an 
employee  by  reason  of  tection  125. 
ThuB,  all  elective  contributiona  under  a 
cafetena  plan  detcrlbed  in  taction  125 
that  are  excludable  from  employeet" 
groat  Incomet  are  talary  reduction 
contribution*,  even  If  tuch  amountt  are 
available  In  cath  or  other  taxable 
benefita  only  if  the  employee  tatiifiet  a 
tpecified  condition  under  the  plan  (e.g., 
the  completion  of  a  ttatement  that  the 
employee  hat  other  health  plan 
coverage).  Tbia  It  the  cate  regardleta  of 
the  manner  in  which  such  contnbutlont 
are  deacrlbjed  under  a  plan.  For 
example,  amountt  that  are  detcnbed  at 
employer  or  company  creditt  under  a 
cafeteria  plan  are  talary  reduction 
contnbuUona  to  the  extent  that  tuch 
amountt  are  available  to  employeet  In 
cash  or  other  taxable  benefitt  under  the 
plan,  even  if.  for  example,  the  plan 
def'net  talary  reduction  contnbution* 
as  only  those  contribution*  that  are 
directly  and  explicitly  deducted  from 
employeet  regular  talanet. 

(b)  90 percent/ 50 percent  eligibility 
tfst—C\.\  In  general.  Except  at  provided 
in  paragraph*  (b)(2)  and  (c)  of  this  Q&.\- 
a,  for  purpoaea  of  paragraph  (d)(2)  of 
QAA-1  of  thit  tection  (the  90  percent/ 50 
percent  eligibility  tett).  talary  reduction 
contnbutlont  are  treated  ai  employee 
contnbution*  (rather  than  employer 


contributiona)  In  computing  the 
employer-provided  benefit  available  to 
any  empk>yee. 

(2)  Election  to  treat  at  employer 
contributiona— {\]  !n  general.  An 
employer  may  elect  tn  writing  to  treat  all 
talary  reduction  contributiont  at 
employer  contribution*  for  purposes  of 
paragraph  (d)(2)  of  QAA-1  of  this 
tection  (the  90  percetit/50  percent 
eligibility  tett).  An  employer  may  not 
elect  to  treat  tome,  but  not  all,  talary 
reduction  contribution*  aa  employer 
contribution*.  An  employer  election 
under  ihi*  paragraph  (b)(2)  appliet  with 
respect  to  all  talary  reduction 
contributiont  with  regard  to  plans  of  the 
tame  type  whether  or  not  the  plant  are 
part  of  the  tame  cafeteria  plan. 

(ii)  Requiremenit  to  qualify  for 
election— {\)  In  general.  In  order  to 
make  an  election  under  thia  paragraph 
(b)(2),  an  employer  mutt  meet  the 
requirementt  of  paragraph*  (b)(2)(ii)(B) 
through  (b)(2)(ii)(D)  of  thit  Q4A-8. 

(B)  Plan  must  be  available  on  same 
ttrmt.  Thia  requirement  it  tatitfied  only 
if  all  of  the  benefiU  available  under 
each  cafeteria  plan  are  available  on  the 
aame  terma  and  condition*  to  all 
employeet  eligible  to  participate  under 
such  plant. 

(C)  Nonhighly  compensated 
employees  may  not  comprise  a 
disproportionate  portion  of  those 
eligible  to  participate.  Thit  requirement 
18  tatiafied  only  if  the  nonhighly 
compen»ated  eligibility  percentage  for 
each  cafetena  plan  doe*  not  exceed  the 
highly  compensated  eligibility 
percentage  for  each  tuch  plan.  The 
nonhighly  compentated  eligibility 
percentage  It  the  percentage  determined 
by  dividing  the  number  of  nonhighly 
compentated  employeet  eligible  to 
participate  in  the  cafeteria  plan  by  the 
total  number  of  nonhighly  compentated 
employee*,  and  the  highly  compensated 
eligibility  percentage  i*  the  percentage 
determined  m  the  »ame  manner  by 
reference  only  to  highly  compensated 
employee*. 

(D)  A'o  highly  compensated  employee 
with  benefits  outside  cafetena  plan. 
Thit  requirement  it  tatiafied  only  if  no 
highly  compensated  employee  eligible  to 
participate  m  a  cafetena  plan  is  eligible 
to  participate  in  any  other  statutory 
employee  benefit  plan  that  i*  of  the 
tame  type  at  a  plan  available  under  the 
cafeteria  plan  unlest  tuch  other 
statutory  employee  benefit  plan 
(whether  Intide  or  outside  of  a  cafeteria 
plan)  it  available  on  the  tame  terms  and 
conditiont  to  all  nonhighly  compensated 
employees  that  are  eligible  to 
partiapate  in  the  cafeteria  plan. 


(c)  Mandatory  treatment  of  salary 
reduction  contributiona — (1)  In  general. 
Notwithstanding  paragraphs  (b)(1)  and 
(b)(2)  of  this  0&A-8.  if  certain  conditions 
aet  forth  In  paragraph  (c)(2)  or  (c)(3)  of 
thia  Q&A-6  are  satisfled.  an  employer  is 
required  to  treat  some  or  all  salary 
reduction  contributiona  available  to 
highly  compensated  employees  as 
employer  contributions,  some  or  all 
salary  reduction  contributions  available 
to  nonhighly  compensated  employees  as 
employee  contributions,  or  both. 
Paragraphs  (c)(2)  and  (c)(3)  of  this  Q&A- 

8  are  applied  separately.  This 
mandatory  treatment  applies  only  for 
purposes  of  applying  the  90  percent/50 
percent  eligibility  test  of  paragraph 
(d)(2)  of  Q&A-l  of  this  section  (including 
the  80  percent/86  percent  and  80 
percent/80  percent  eligibility  test 
alternatives  set  forth  in  paragraphs  (b) 
and  (c)(8)(iii)  of  Q&A-2  of  this  section). 

(2)  Highly  compensated  employees — 
(i)  In  general.  In  computing  the  largest 
employer-provided  benefit  available  to  a 
highly  compensated  employee  (and  for 
purposes  of  the  excess  benefit 
calculation  under  paragraph  (e)  of  Q&A- 

9  of  thit  section),  core  health  coverage 
attributable  to  salary  reduction 
contributions  is  treated  as  attributable 
to  employer  contributions  (rather  than 
employee  contributions)  to  the  extent 
that  the  portion  of  the  core  health 
coverage  attributable  to  salary 
reduction  contributions  exceeds  100 
percent  of  the  portion  of  the  core  health 
coverage  attributable  to  employer 
contributions  (excluding  salary 
reduction  contributions).  The  rule  of  this 
paragraph  (c)(2)  apphes  only  if  the 
employer  has  not  made  the  election 
described  In  paragraph  (b)(2)  of  this 
QAA-8. 

(ii)  Examples.  The  rule  of  this 
paragraph  (c)(2)  Is  illustrated  by  the 
following  examples: 

Eixample  1.  Assume  that  a  highly 
compentated  employee  may  elect  coverage 
under  one  of  two  health  plans:  Plan  A  has  an 
employer-provided  benefit  of  $4,000,  which  is 
attributable  to  non-salary  reduction, 
employer  contributiont:  and  Wan  B  (a  core 
health  plan)  has  a  total  employer-provided 
benefit  of  $5,200  (i.e.,  $3,200  attributable  to 
non-salary  reduction,  employer  contributions 
and  $2,000  attributable  to  salary  reduction 
contributions).  This  paragraph  (c)(2)  does  not 
require  that  any  of  the  salary  reduction 
contributions  for  Plan  B  be  treated  as 
employer  contributions  for  purposes  of 
determining  the  plan  with  the  largest 
employer-provided  benefit  available  to  this 
highly  compensated  employee.  Thus,  for 
purposes  of  the  90  percenl/50  percent 
eligibihty  test  and  astuming  that  the 
employer  has  not  made  the  election  under 
paragraph  (b)(2}  of  this  Q*A-a,  Plan  A  is  the 
plan  with  the  largest  employer-provided 
t>enefit  available  to  this  employee. 


Example  Z  Attume  the  tame  facta  as 
Example  1.  except  that  Plan  B's  total 
employer-provided  benefit  of  $5,200  it 
comprised  of  $2,500  attributable  to  non-salary 
reduction,  employer  contributiona  and  $2,700 
attributable  to  talary  reduction  contributiont. 
This  paragraph  (c)(2)  requiret  that  $200  of  the 
salary  reduction  contributions  for  Plan  B  (i.e., 
the  excess  of  the  salary  reduction 
contributiont  over  the  non-talary  reductioa 
employer  contributions)  be  treated  at 
emplojrer  contributions  for  purposes  of 
determining  the  plan  with  the  largest 
employer-provided  benefit  available  to  this 
highly  compentated  employee.  Thus,  for 
purposes  of  the  90  percent/50  percent 
eligibiiity  test  Plan  B  is  treated  as  having  an 
employei^provided  benefit  of  $2,700. 
However.  Plan  A  still  Is  the  plan  with  the 
largest  employer-provided  benefit  available 
to  this  highly  compentated  employee. 

Example  3.  A*«ume  the  tame  facts  as  in 
Example  1,  except  that  Plan  B  has  a  total 
employer-provided  benefit  of  $8,000  (i.e., 
$3,500  attributable  to  non-salary  reduction, 
employer  contributiont  and  $4,500 
attributable  to  salary  reduction 
contributions).  This  paragraph  (c)(2)  requires 
that  $1,000  of  the  salary  reduction 
contributions  for  Plan  B  (i-e.,  the  excess  of  the 
salary  reduction  contributions  over  the  non- 
salary  reduction,  employer  contributions)  be 
treated  as  employer  contributions  for 
purposes  of  determining  the  plan  with  the 
largest  employer-provided  benefit  available 
to  this  highly  compensated  employee.  Thus, 
for  purposes  of  the  90  percent/50  percent 
eligibility  test.  Plan  B  is  treated  as  having  an 
employer-provided  benefit  of  $4,500  and. 
accordingly,  is  the  plan  with  the  largest 
employer-provided  benefit  available  to  this 
highly  compensated  employee. 

Example  4.  Assume  the  same  facts  as  in 
Example  3,  except  that  the  highly 
compensated  employee  also  may  elect  health 
coverage  under  a  flexible  spending 
arrangement  (FSA)  providing  for  health 
expense  reimbursements  up  to  and  including 
$5,000.  Because  health  PSAs  are  not  core 
health  plans,  this  FSA  is  disregarded  in 
applying  this  paragraph  {c)(2).  Thus,  the 
manner  in  which  such  health  FSA  the 
employer-provided  benefit  of  which  is  wholly 
attributable  to  salary  reduction  contributions, 
is  taken  into  account  for  purposes  of  the  90 
percent/50  percent  eligibility  test  depends 
upon  whether  salary  reduction  contributions 
are  generally  disregarded  or  are  generally 
taken  into  account  as  employer  contributions 
for  purposes  of  such  test. 

Example  5.  Assume  the  same  facts  as 
Example  3,  except  that  the  highly 
compensated  employee  also  has  available 
Plan  C.  a  dental  plan  not  funded  through 
salary  reduction  and  with  an  employer- 
provided  benefit  of  $500.  Since  the  dental 
plan  is  not  a  core  health  plan,  it  is  not 
considered  in  determining  whether  salary 
reduction  contributions  are  treated  as 
employer  contributions  under  this  paragraph 
(c)(2).  However,  the  employer-provided 
benefit  of  the  dental  plan  is  added  to  the  total 
employer-provided  benefit  available  to  the 
highly  compensated  employee  in  determining 
the  largest  employer-provided  benefit 


available  to  any  highly  compensated 
employee. 

(3)  Nonhighly  compensated 
employees.  In  computing  the  employer- 
provided  benefit  available  to  a 
nonhighly  compensated  employee,  core 
health  coverage  attributable  to  talary 
reduction  contributions  it  treated  as 
attributable  to  employee  contributiont 
(rather  than  employer  contributions)  to 
the  extent  that  the  portion  of  the  core 
health  coverage  attributable  to  salary 
reduction  contributions  exceeds  lOO 
percent  of  the  portion  of  the  core  health 
coverage  attributable  to  employer 
contributions  (excluding  salary 
reduction  contributions).  The  rule  of  thit 
paragraph  (c)(3)  applies  only  if  the 
employer  has  made  the  election 
described  in  paragraph  (b)(2)  of  thit 

Q*A-a 

(4)  Transition  rule.  This  paragraph  (c) 
does  not  apply  with  respect  to  testing 
years  beginning  before  January  1, 1990. 

(d)  Certain  pari-ti me  employees  See 
section  89(g)(3)(D)(i)  for  the  treatment  of 
salary  reduction  contributions  for 
employees  described  in  section  89(j)(5). 

Q-9:  How  is  an  excess  benefit  under 
the  section  89  nondiscrimination  rules  to 
be  determined  with  respect  to  health 
plans? 

A-9:  (a)  In  general.  A  highly 
compensated  employee's  excess  benefit 
under  a  discriminatory  employee  benefit 
plan  that  is  a  health  plan  for  a  testing 
year  generally  is  determined  in 
accordance  with  the  rules  for  applying 
the  requirements  of  section  89  for  the 
testing  year  and  with  the  modifications 
set  forth  in  this  Q&A-fl.  Because  the 
method  for  determining  excess  benefits 
thus  differs  from  the  method  for 
applying  the  nondiscrimination  tests  of 
section  89,  a  statutory  employee  benefit 
plan  that  is  a  discriminatory  employee 
benefit  plan  under  the 
nondiscrimination  tests  may,  in  some 
circumstances,  not  have  any  excess 
benefit  under  this  Q&A-8.  Similarly,  a 
statutory  employee  benefit  plan  is 
treated  as  not  having  an  excess  benefit 
under  this  Q&A-9  if  such  plan  satisfies 
the  applicable  nondiscrimination  tests  of 
section  89  and  thus  is  not  a 
discriminatory  employee  benefit  plaru 
See  paragraph  (b)  of  Q&A-l  of  this 
section.  This  is  the  case  even  if  such 
plan  would  be  determined  to  have  an 
excess  benefit  under  Jie  rules  of  this 
Q&A-9  if  such  rules  were  applicable  to 
such  plan.  See  paragraph  (hj  of  Q&A-7 
of  this  section  for  the  requirement  that. 
for  purposes  of  determining  the  amount 
of  excess  benefit,  the  value  of  the 
benefit  of  all  employees  must  be 
determined  under  the  same  method  the 
employer  uses  for  determining  the 
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applit.able  premium  for  health 
cnntmuatKin  covernge  purposes  under 
■pction  49fl(?B(ni4|  and  the 
nondiicnminalion  tBiti  reapplied  on 
such  ham  In  addition,  tee  paragraph 
|c)  of  QAA-6  for  rules  relating  to  the 
determination  of  excess  benefits  for 
testing  years  b««ginning  in  1969  if  some, 
but  not  all.  of  the  employer  provided 
benefits  for  such  years  are  subject  to  the 
section  88  nondiscrimination  rules. 

(b)  DetermincHion  mode  under  faded 
rifquirenwnts — (1)  In  ffenend  .^  highly 
compensated  employee  s  excess  benefit 
under  ■  discriminatory  employee  benefit 
plan  is  determined  under  the  failed 
r«qulr«ments  of  paragraphs  (c|.  |d)  and 
(e)  of  QAA-1  of  this  section  Thus,  for 
example,  if  each  health  plan  satisfies  the 
50  percent  eligibility  test,  but  the  health 
plans  collectively  fail  to  satisfy  the  75 
percent  benefits  test,  excess  benefits  are 
to  b«  determined  only  under  the  75 
percent  benefits  test  However,  an 
employer  may  elect  in  writing  to  use  the 
80  percent  coverage  test  to  determine 
excess  benefits  without  regard  to 
whether  It  used  that  test  in  determining 
compliance  with  section  86  Similarly 
the  employer  may  elect  In  writing  to  use 
the  tests  described  in  paragraphs  (c)  and 
(d)  of  QAA-1  of  this  section  to 
determine  excess  benefits  even  if  it 
Initially  used  the  80  percent  coverage 
test  to  determine  whether  its  plans  are 
discriminatory 

(2)  Fadure  of  more  than  one 
requirement.  Where  an  employer's 
health  plans  of  the  same  type  fail  to 
meet  mors  than  one  re<iuirement  of 
QAA-1  of  this  section,  the  excess 
benefit  calculations  for  the  failed 
requirements  are  to  be  made  in  the 
following  order  The  50  percent 
eligibility  test:  the  90  percent/50  percent 
eligibility  test;  and  the  75  percent 
benefits  test  If  a  highly  compensated 
employee  is  determined  to  have  an 
excess  benefit  under  the  50  percent 
eligibility  test,  then  for  purposes  of 
determining  such  employee's  excess 
benefit  (if  any)  under  the  90  p«rcent/50 
percent  eligibility  test,  such  employee's 
employer-provided  benefit  for  purposes 
of  the  90  percent/50  percent  eligibility 
test  excess  benefit  calculation  is  first 
reduced  by  the  amount  of  such 
employee's  excess  benefit  determined 
under  the  50  percent  eligibility  test 
excess  benefit  calculation.  If  a  porilon  of 
the  employer  provided  benefit  of  the 
plan  that  failed  the  50  percent  eligibility 
test  IS  attributable  to  salary  reduction 
contnbutions.  then  the  same  portion  of 
an  employees  excess  benefit  with 
respect  to  such  plan  is  treated  as 
attributable  to  salary  reduction 
contnbutions.  For  purposes  of 


determining  excess  benefits  under  the  75 
percent  benefits  test,  a  highly 
compensated  employee's  employer- 
provided  benefit  under  the  plan  or  plans 
that  failed  the  50  oercent  eligibility  test 
or  the  90  percent/50  percent  eligibility 
test  (or  both)  is  first  reduced  by  the 
amount  of  such  employee's  excess 
benefit  with  respect  to  such  test  or  tests. 

(c)  Highly  compensated  employees 
and  the  employer-provided  benefit 
token  into  account  for  purposes  of 
determining  excess  benefit— {\)  In 
general.  For  purposes  of  making  the 
excess  benefit  calculations  under  this 
QAA-e,  all  highly  compensated 
employees  who  receive  employer- 
provided  benefits  for  a  testing  year 
under  a  plan  or  plan's  that  fail  the 
applicable  nondiscrimination  test  are 
eligible  to  be  treated  as  receiving  excess 
benefit*.  This  is  the  case  even  though 
such  highly  compensated  employees 
were  not  taten  into  account  for  any 
reason  on  the  testing  day  for  such 
testing  year.  In  addition,  only  employer- 
provideid  benefits  that  highly 
compensated  employees  actually 
receive  for  a  testing  year  under  a  plan  or 
plana  that  fail  the  applicable 
nondiscrimination  test  may  be  treated 
as  excess  benefits.  Thus,  for  example,  a 
highly  compenaated  employee  does  not 
have  an  excess  benefit  with  respect  to  a 
plan  that  faila  the  50  percent  eligibility 
test  merely  because  such  employee  is 
eligible  to  receive,  but  does  not  actually 
receive,  employer-provided  benefits 
(eg.,  health  plan  coverage)  under  such 
plan.  Similarly,  employer-provided 
benefits  that  highly  compensated 
employees  do  not  actually  receive  but 
were  treated  as  having  received  under 
the  rules  providing  for  the  annualixation 
and  adjustment  of  the  employer- 
provided  benefits  for  the  testing  day  are 
not  treated  as  excess  benefits. 

(2)  Special  rule  In  the  case  of  the  first 
testing  year  beginning  in  1989  of  an 
employer  that  is  using  the  transition  rule 
included  in  paragraph  (b)(5)  of  QAA-5  of 
this  section,  the  excess  ben^fiis  (if  any) 
for  such  testing  year  may  be  determined 
by  reference  to  those  employer-provided 
benefits  that  highly  compensated 
employees  actually  receive  for  the 
partial  testing  year,  annualized  for  the 
entire  testing  year  as  provided  In 
paragraph  (b)(5)(iv)  of  QAA-6  of  this 
section.  If  an  employer  elects  to 
determine  excess  benefit*  in  accordance 
with  the  preceding  sentence,  the 
employer  must  provide  those  highly 
compensated  employees  having  excess 
benefits  an  opportunity  to  demonstrate 
that  they  actually  received  less 
employer-provided  benefits  during  the 
portion  of  the  testing  year  preceding  the 


partial  testing  year  than  the  deemed 
employer  provided  benefits  under 
paragraph  fb)(5)  of  QAA-5  of  this 
section.  If  an  employee  makes  such  a 
demonstration,  the  employer  must 
recalculate  such  employee's  excess 
benefit  based  on  the  employer-provided 
benefits  actually  received  for  the  entire 
testing  year  and  make  any  amendments 
to  required  reports  relating  to  such 
employee  (e.g.,  Form  W-2).  This  special 
rule  is  not  available  with  respect  to  a 
plan  for  which  paragraph  (b)(5)  of  QAA- 
5  of  this  section  is  inapplicable. 

(d)  50 percent  eligibility  test  A  highly 
compensated  employee*  excess  benefit 
under  a  health  plan  that  fails  to  satisfy 
the  50  percent  eligibility  test  of 
paragraph  (d)(3)  of  QAA-1  of  this 
section  is  equal  to  that  portion  of  the 
employer-provided  benefit  actually 
received  by  such  employee  under  the 
plan  that  is  in  excess  of  the  maximum 
employer-provided  benefit  that  such 
plan  may  have  and  be  included  in  a 
group  of  comparable  plans  under 
paragraph  (b)  of  QAA-4  of  this  section 
that  satisfies  the  50  percent  eligibility 
test.  The  rule  of  this  paragraph  (d)  is 
illustrated  as  follows: 

Example.  An  employer  maintains  two 
health  plans.  Plan  A  and  Man  B.  Plan  A  has 
an  employer-provided  benefit  of  S3.000  and  is 
automatically  provided  to  all  employees  of 
the  employer  other  than  those  eligible  for 
Plan  B.  Plan  B  has  an  amployer  provided 
benefit  of  HJBOO  and  is  available  to  all 
employees  who  earn  more  than  ll 00.000.  Plan 
B  fails  to  satisfy  the  50  percent  eligibility  test. 
As  a  result,  each  highly  compenaated 
employee  who  actually  receives  coverage 
under  Plan  B  is  treated  as  receiving  an  excess 
benefit  with  respect  to  such  plan.  The 
employer-provided  benefit  under  Plan  B  must 
be  reduced  by  $M2  to  $3,158  ($3,000  is  95 
percent  of  $3,158),  in  order  for  Plan  B  to  be 
included  in  s  group  of  comparable  plans  with 
Plan  A  under  paragraph  (b)  of  QAA-4  of  this 
section  Thus,  for  a  highly  compensated 
employee  who  received  a  full  $4,000 
employer-provided  benefit  under  Plan  B,  the 
amount  of  the  excess  benefit  with  respect  to 
Plan  B  is  $842. 

(e)  90  percent/50  percent  eligibility 
test.  A  highly  compenBated  employee's 
excess  benefit  under  plan*  of  the  same 
type  that  fail  to  satisfy  the  90  percent/50 
percent  eligibihty  test  of  paragraph 
(d)(2)  of  QAA-l  of  this  section  is  equal  to 
that  portion  of  the  employer-provided 
benefit  actually  received  by  such 
employee  under  such  plans  that  is  In 
excess  of  200  percent  of  the  largest 
amount  of  employer-provided  benefit 
available  to  at  least  90  percent  of  the 
employer's  nonhighly  compensated 
employees.  For  this  purpose,  benefits 
attributable  to  salary  reduction 
contributions  by  nonhighly  compensated 
employees  are  not  treated  as  employer- 


provided  benefits,  even  if  the  employer 
has  made  the  election  provided  under 
paragraph  (b)(2)  of  Q&A-8  of  this 
section.  In  addition,  benefit*  with 
respect  to  highly  compensated 
employees  that  are  attributable  to  salary 
reduction  contribution*  are  not  treated 
as  employer-provided  benefits  except  to 
the  extent  that  such  contributions  are 
treated  as  employer  contributions  with 
regard  to  such  employee*  under 
paragraph  (c)(2)  of  QAA-8  of  this 
section.  TTie  rule  of  this  paragraph  (e)  i* 
illustrated  a*  follows: 

Example.  Assume  that  an  employer 
maintains  numerous  health  plans  for  its 
employees.  For  a  testing  year,  the  largest 
employer-provided  benefit  available  to  any 
highly  compensated  employee,  determined 
under  the  90  percenl/50  percent  eligibility 
test  is  $12,000.  Because  only  75  percent  of  the 
employer's  nonhighly  compensated 
employees  have  available  to  them  an 
employer-provided  benefit  of  at  least  $6,000. 
the  employer's  health  plans  fail  to  satisfy  the 
90  percent /SO  percent  eligibility  test.  As  a 
resulL  the  highly  compensated  employees 
who  receive  coverage  under  one  or  more 
health  plans  are  treated  as  receiving  an 
excess  benefit.  If,  for  this  testing  year,  90 
percent  of  the  employer's  nonhighly 
compensated  employees  have  available  to 
them  an  employer-provided  health  benefit  of 
al  least  $4,500.  a  highly  compensated 
employee  is  treated  as  receiving  an  excess 
benefit  to  the  extent  such  employee  actually 
receives  (rather  than  is  eligible  to  receive)  an 
employer-pro\'ided  benefit  under  all  health 
plans  in  excess  of  $9,000  (i.e..  200  percent  of 
SA.bdO)  If  the  largest  amount  of  employer- 
provided  benefit  that  is  available  to  90 
percent  of  the  employer's  nonhighly 
compensated  employees  were  $3,000  (instead 
of  $4,500).  a  highly  compensated  employee's 
excess  benefit  would  be  the  amount  of  such 
employee's  employer-provided  benefit  that  is 
in  excess  of  $6.0(X).  If  no  amount  of  employer- 
provided  benefit  is  available  to  90  percent  or 
more  of  the  nonhighly  compensated 
employees,  then  all  highly  compensated 
employees  have  excess  benefits  equal  to  their 
total  employer-provided  benefits  received  for 
the  testing  year. 

(f)  75  percent  benefits  test — (1)  In 
general.  A  highly  compensated 
employee's  excess  benefit  under  plans 
of  the  same  type  that  fail  to  satisfy  the 
75  percent  benefits  test  of  paragraph 
(d)(4)  of  QAA-1  of  this  section  is 
determined  under  the  rules  of  this 
paragraph  (f).  If  plans  of  different  types 
are  tested  together  under  paragraph 
(r)(2)(ii)  of  Q&A-l  of  this  section,  then 
such  plans  are  treated  as  plans  of  the 
same  type  for  purposes  of  this 
paragraph  (f). 

(2)  Reapply  test.  The  75  percent 
benefits  test  i*  to  be  reapplied  for  the 
testing  year  with  respect  to  those  plans 
of  the  same  type  by  taking  into  account, 
in  accordance  with  paragraph  (c)  of  this 
QAA-9,  all  highly  compensated 


employees  of  the  employer  and  the 
employer-provided  benefit*  that  such 
employee*  actually  received  for  the 
testing  year.  If  upon  such  reapplication 
of  the  75  percent  benefit*  test  such  test 
is  satisfied,  there  are  no  excess  benefits 
under  section  89(b)  with  respect  to  *uch 
test. 

(3)  Amount  of  excess  benefit.  Excess 
benefits  under  the  75  percent  benefits 
test  are  determined  by  reducing  the 
employer-provided  benefit  of  the  highly 
compensated  employee  or  employee* 
with  the  highest  amount  of  employer- 
provided  benefit  for  the  testing  year, 
under  the  75  percent  benefit*  test  as 
reapplied  in  accordance  with  this 
paragraph  (f),  until  either  such 
employee's  employer-provided  benefit  is 
equal  to  the  next  highest  amount  of 
employer-provided  benefit  for  any 
highly  compensated  employee  or  if  no 
next  highest  such  employee  exists,  until 
the  employee  no  longer  has  any 
employer-provided  benefit.  This  method 
of  reduction  is  then  applied  with  respect 
to  additional  highly  compensated 
employees  (beginning  with  highly 
compensated  employees  with  the 
highest  remaining  amounts  of  employer- 
provided  benefits)  until  the  75  percent 
benefits  test  is  satisfied  in  accordance 
with  this  paragraph  (f)  A  highly 
compensated  employee's  excess  benefit 
is  equal  to  the  total  amount  of  such 
employee's  employer-provided  benefit 
that  is  reduced  under  this  paragraph  (f). 

(g)  90 percent  coverage  test — (1)  In 
general.  A  highly  compensated 
employee's  excess  benefit  under  a  plan 
that  fails  to  satisfy  the  80  percent 
coverage  test  of  paragraph  (e)  of  Q&A-l 
of  this  section  is  equal  to  that  portion  of 
the  employer-provided  benefit  received 
by  such  employee  under  the  plan  that  is 
in  excess  of  the  maximum  employer- 
provided  benefit  that  such  plan  may 
have  and  be  included  in  a  group  of 
comparable  plans  under  paragraphs 
(c)(1)  through  (c)(4)  of  Q&A-4  of  this 
section  that  satisfies  the  80  percent 
coverage  test. 

(2)  Examples.  The  rule  of  this 
paragraph  (g)  is  iliusti-ated  in  the 
following  examples: 

Example  1.  An  employer  maintains 
numerous  health  plans.  All  but  one  of  such 
employer's  health  plans  are  included  in  a 
group  of  comparable  plans  determined  in 
accordance  with  paragraph  (c)(5)  of  Q4A-4 
of  this  section  (employee  cost  comparability). 
Because  over  80  percent  of  the  employer  s 
nonhighly  comp>ensated  employees  are 
covered  by  a  plan  included  in  the  group  of 
comparable  plans,  each  of  the  plans  in  such 
group  satisfies  the  80  percent  coverage  test. 
The  deemed  employer-provided  benefit  for 
the  group  of  comparable  plans  is  $3,780.  Plan 
F.  which  has  an  employer-provided  benefit  of 
$5,000.  is  not  included  in  the  group  of 


comparable  plans  and  thus  such  plan  fails  the 
80  percent  coverage  test.  If  Plan  Fs  employer- 
provided  benefit  were  reduced  by  $8U0  to 
$4,200  ($3,780  is  90  percent  of  $4,200]  it  couk 
be  included  m  the  group  of  comparable  plans 
under  the  rules  of  paragraph  (c)|l)  of  QAA-4 
of  this  section.  Similarly,  if  Plan  F»  employer- 
pro\-ided  benefit  were  reduced  by  $1,221  to 
$3,779.  it  could  be  included  in  the  group  of 
comparable  plans  under  the  rules  of 
paragraph  (c)(41  of  QAA-4  of  this  section.  As 
a  result  each  highly  compensated  employee 
who  receives  coverage  under  Plan  F  is 
treated  as  receiving  an  excess  benefit  of  $800 
(the  lesser  of  $800  and  $1,221)  with  respect  lo 
such  plan. 

Example  2  Assume  the  same  facts  as 
Example  1  except  that  the  plan  that  is  not 
included  in  the  group  of  comparable  plj^s 
fails  the  50  percent  eligibility  test  of 
paragraph  (b)  of  Q&A-4  of  this  section  Under 
paragraph  (ci|3)  of  QAA-4  of  this  sectioa  the 
eligibility  test  must  be  satisfied  before  the 
plan  may  be  included  m  a  group  of 
comparable  plans  in  delermming  whether  the 
80  percent  coverage  test  is  satisfied  Thus,  liie 
excess  benefit  for  Plan  F  must  include  the 
amount  necessary  to  permit  such  plan  to 
satisfy  the  50  percent  eligibility  test  In  th;s 
example,  this  would  occur  if  Plan  Fs 
employer-provided  benefit  were  reduced  by 
$1,021  to  $3,979  ($3,780  is  95  percenl  of 
$3,979). 

Q-10:  What  are  the  effective  dates  of 
the  section  89  nondiscrimination  and 
quahfication  rules? 

A-10;  (a)  Effective  dale—Ci]  In 
general.  Except  as  otherwise  provided  in 
this  Q&A-IO.  the  nondiscrimination 
rules  of  sections  89  [a}-{>)  and  89  (l)-{ra) 
and  the  quahfication  rules  of  section 
89(k)  apply  for  plan  years  beginning 
after  December  31, 1988. 

(2)  Collectively  bargained  plans — (i) 
In  general.  In  the  case  of  a  collectively 
bargained  plan  that  is  adopted  pursuant 
to  one  or  more  collective  bargaining 
agreements  ratified  prior  to  March  1, 
1986,  section  89  does  not  apply  to  such 
plan  with  respect  to  employees  included 
in  a  unit  of  employees  covered  by  any  of 
such  collective  bargaimng  agreements  in 
years  beginning  before  the  earlier  of 
January  1, 1991,  or  the  date  on  which  the 
last  collective  bargaining  agreement 
relating  to  the  plan  expires  (determined 
without  regard  to  extensions  after 
February  28,  1986). 

(ii)  Definition  of  collectively 
bargained  plan.  A  collectively  bargained 
plan  is  a  plan  covering  only  eligible 
individuals  who  are  included  in  a  unit  of 
employees  covered  by  an  agreement 
that  is  a  collective  bargaimng  agreement 
entered  into  between  employee 
representatives  and  one  or  more 
employers  (as  determined  under  section 
770l[a)(46)).  A  plan  that  is  maintained 
pursuant  to  two  or  more  collective 
bargaining  agreements  is  treated  as  two 
or  more  collectively  bargained  plans  to 
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the  extent  that  the  employer-provided 
benefin  provided  pursuant  to  the 
agreements  are  not  uniform.  Thus,  for 
example,  if  a  multiemployer  plan  la 
maintained  pursuant  to  three  collective 
bargaining  agreements,  two  of  which 
provide  for  an  identical  benefit  structure 
and  one  of  which  provides  for  a 
different  benefit  structure,  the  plan  is 
treated  as  two  separate,  collectively 
bargained  plans  for  purposes  of  this 
paragraph  (e)(2). 

(iii)  Plans  benefiting  non-coUecttvely 
bargained  employees.  If  a  plan  provides 
employer-provided  benefits  to 
employees  who  are  included  in  a  unit  of 
employees  covered  by  a  collective 
bargaining  agreement  and  to  employees 
who  are  not  included  in  any  such  unit  of 
employees  (i.e..  non-collectively 
bargained  employees),  Ihe  non- 
collectively  bargained  employees  are 
trealed  as  covered  by  a  plan  that  is  not 
a  collectively  bargained  plan  for 
purposes  of  this  paragraph  (a)(2).  Thus, 
the  delayed  effective  date  of  paragraph 
(a)(2)(i)  of  this  QftA-10  is  available  only 
with  respect  to  the  portion  of  the  plan 
that  provides  employer-provided 
benefits  to  the  collet.tively  bargained 
employees. 

(iv)  Treatment  of  collet,  lively 
barytiined  employees  as  excludable 
employees  Unless  the  employer  elects 
otherwise,  employees  who  receive 
employer-provided  benefits  under  a 
collectively  bargained  plan  to  which 
section  88  dtK's  not  yet  apply  by  reason 
of  this  paragraph  (a)(2)  are  to  b«  treated 
as  excludable  employees  (i  e  .  as  though 
they  were  descnbed  in  section  89(h))  for 
purposes  of  applying  the 
nondiscnmination  tests  of  section  89  to 
plans  thai  iire  subject  to  section  89 
However,  an  employer  may  elect  in 
writing  not  to  treat  such  collectively 
bargained  employees  as  excludable 
employees  for  purposes  of  applying 
section  89  to  plans  that  are  subject  to 
section  89  Such  an  election  must  be 
made  with  respect  to  all  collectively 
bargained  employees,  regardless  of 
bargaining  unit,  and  once  made  applies 
to  all  subsequent  testing  years.  Such  an 
election  does  not  accelerate  the 
otherwise  applicable  effective  date  with 
respect  to  the  application  of  the 
qualification  rules  of  section  '*9(k)  to 
such  collectively  bargained  plan  or 
plans  However,  if  Ihe  employer  makes 
an  election  under  this  paragraph 
(a)(2)(iv|.  then  the  nondiscrimination 
rules  of  section  89  are  effective  with 
respect  to  such  plan  or  plans  and  thus  a 
highly  compensated  employee  within 
the  group  of  otherwise  excludable 
employees  (i  e  ,  nonexcludable  by 


reason  of  such  election),  may  have  an 
excess  benefit  under  section  aQ(b). 

(v)  Examples.  The  provisions  of  this 
paragraph  (a)(2)  are  illustrated  by  the 
following  examples: 

Example  1.  A  collective  bargaming 
agreement  ratified  in  January  1960  is 
icheduiad  to  txplre  on  December  31. 1992. 
Such  agreement  provides  for  contributions  by 
an  employer  to  a  multiemployer  plan 
providing  health  coverage  Assuming  that  no 
employe*  who  is  included  in  the  collective 
bartiainlng  unit  receives  health  coverage  from 
the  employer  other  than  coverage  under  the 
multiemployer  plan,  the  oollective  bargaining 
employees  and  their  health  coverage  may  be 
disregarded  by  the  employer  in  applying  the 
section  SB  nondiscrimination  tests  for  any 
period  before  January  \.  1991. 

Example  Z  Employer  X  maintains  two 
health  plans.  Plan  A  (covering  non- 
collectively  bargained  employees)  and  Plan  B 
(covering  collectively  bargained  employees). 
Plan  B  is  a  multiemployer  plan  that  has  an 
effective  date  for  purposes  of  section  8S  of 
January  1. 1991  Plan  A  is  an  insurance  plan 
with  a  policy  that  expires  on  June  30,  1969. 
The  collectively  bargained  employees 
receiving  benefits  under  Plan  B  may  t>e 
treated  as  excludable  employees  until 
January  of  1991  and  their  health  coverage 
may  be  disregarded  by  Employer  X  in 
applying  the  nondiscrimination  tests  of 
section  SO  until  that  date.  However,  before 
that  date.  Employer  X  may  elect  to  take  such 
collectively  twrgalned  employees  (and  their 
employer-provided  benefits]  into  account  for 
purposes  of  testing  Plan  A  for  periods  prior  to 
January  of  1991 

(b)  Definition  of  plan  year — (1)  In 
general.  Except  as  provided  in 
paragraph  (b)(2)  or  (b)(3)  of  this  Q&A- 
10,  for  purposes  of  determining  the 
applicable  effective  date  of  section  89 
with  respect  to  a  plan,  the  plan  year  is 
the  year  that  is  designated  as  the  plan 
year  in  the  written  plan.  For  plans  other 
than  health  and  group-term  life 
insurance  plans,  if  there  is  no  such 
designation,  the  plan  year  is  the 
calendar  year  For  purposes  of  this  rule, 
the  designation  of  a  plan  ye^r  solely  for 
purposes  of  filing  the  Form  5500  is  to  be 
disregarded 

(2)  Certain  health  and  group-term  life 
insurance  plans— {\]  Insured  plans.  If  a 
health  or  group-term  life  insurance 
plan's  plan  year  is  not  clearly 
ascertainable  from  a  written  plan 
document  adopted  and  in  existence  on 
January  1,  1989,  and  the  plan  is  provided 
under  an  arrangement  through  an 
insurance  company,  the  policy  year  is 
the  applicable  plan  year  for  effective 
date  purposes.  If  there  is  no  policy  year. 
the  employer  may  elect  in  writing  either 
the  limit/deductible  year,  the  calendar 
year,  or  the  employers  fiscal  year  as  the 
applicable  plan  year  for  effective  date 
purposes  If  the  employer  does  not  make 
such  an  election,  the  applicable  plan 


year  is  the  calendar  year.  An 
arrangement  is  not  provided  through  an 
insurance  company  for  purposes  of  this 
paragraph  (b)  if  the  Insurance  company 
provides  merely  administrative  services 
under  the  arrangement. 

(ii)  Self-insured  plana.  If  a  health  or 
group-term  life  Insurance  plan's  plan 
year  is  not  clearly  ascertainable  from  a 
written  plan  document  adopted  and  in 
existence  on  {anuary  1. 1980.  and  the 
coverage  under  such  plan  is  not 
provided  under  an  arrangement  through 
an  insurance  company,  the  employer 
may  elect  in  writing  either  the  limit/ 
deductible  year,  the  calendar  year,  or 
the  employer's  fiscal  year  as  the 
applicable  plan  year  for  effective  date 
purposes.  If  the  employer  does  not  make 
such  an  election,  the  applicable  plan 
year  is  the  calendar  year. 

(iii)  Limit/deductible  year.  The  limit/ 
deductible  year  is  the  year  with  respect 
to  which  the  plan's  benefit  and 
deductible  limits  are  apphed  except 
that  if  different  years  are  used  for 
benefit  limit  purposes  and  for  deductible 
limit  purposes,  it  means  the  limit  or 
deductible  year  that  commences  earher 
in  the  calendar  year. 

(3)  Special  rule  to  prevent  delay  of  the 
section  89  effective  date — (i)  In  general. 
Notwithstanding  paragraphs  [b)(1)  and 
(b)(2)  of  this  Q&A-IO.  in  the  case  of  a 
health  or  group-term  life  insurance  plan 
with  respect  to  which  the  first  day  of  the 
first  plan  year  beginning  after  December 
31. 1988  (determined  under  paragraphs 
(b)(1)  and  (b)(2)).  is  later  during  the 
calendar  year  than  the  first  day  of  the 
first  plan  year  (also  determined  under 
such  paragraphs)  beginning  in  1988,  the 
first  plan  year  beginning  after  December 
31,  1988,  is  deemed  to  begin  on  the  day 
that  is  12  months  after  the  first  day  of 
the  plan's  first  plan  year  beginning  in 
1968.  Thus,  section  89  becomes  effective 
with  respect  to  such  plan  on  the  first 
anniversary  date  of  the  plan's  first  plan 
year  beginning  in  1988.  In  addition,  for 
purposes  of  this  Q&A-IO.  a  plan's  last 
plan  year  beginning  in  1988  is  not 
treated  as  longer  than  12  months  in 
duration.  Thus,  for  example,  an 
agreement  between  an  employer  and 
insurance  company  to  extend  for  longer 
than  12  months  the  last  plan  year  of  a 
health  plan  begirming  in  1988  is  not 
recognized  for  purposes  of  determining 
the  applicable  section  89  effective  date 
with  respect  to  such  plan.  Such  plan  is 
treated  as  commencing  a  new  plan  year 
on  the  day  that  is  12  months  after  the 
first  day  of  the  last  plan  year 
commencing  in  1988. 

(ii)  Exceptions — (A)  In  general.  Except 
as  provided  in  paragraph  (b)(3)(iii)  of 
this  QAA-10,  paragraph  (b)(3)(i)  of  this 


Q&A-lO  does  not  apply  to  the  extent 
that  any  of  the  tests  described  in  this 
paragraph  (b)(3)(ii)  (B)  through  [D)  are 
satisfied. 

(B)  Three-month  rule  A  plan  is  a 
health  plan  and  the  first  day  of  the 
plan's  first  plan  year  beginning  after 
December  31. 1988.  is  not  more  than  3 
months  later  during  the  calendar  year 
than  the  fu-st  day  of  the  plan's  first  plan 
year  beginning  in  1988  and  the  selection 
of  the  new  plan  year  was  for  bona  fide 
business  reasons  unrelated  to  section  89 
(e.g..  by  reason  of  a  merger  or 
acquisition). 

(C)  New  carrier  rule.  A  plan  is  a 
health  plan  and  the  health  coverage  for 
the  plan's  first  plan  year  beginning  after 
December  31, 1988,  is  provided  through 
an  insurance  arrangement  with  an 
insurance  company  unrelated  to  any 
insurance  company  that  provided  health 
coverage  under  the  plan  for  the  first  day 
of  the  plan's  first  plan  year  beginning  in 
1988  and  such  change  in  insurance 
carriers  and  the  selection  of  the  new 
plan  year  were  for  bona  fide  business 
reasons  unrelated  to  section  89. 

fD)  Uniform  plan  year  The  first  day 
of  the  plan's  first  plan  year  beginning 
after  December  31. 1988,  is  the  same  day 
during  the  calendar  year  on  which 
commenced  in  1988  the  plan  year  or 
years  of  the  plan  or  plans  of  the  same 
t>pe  that  provided,  in  the  aggregate,  at 
least  25  percent  of  the  total  employer- 
provided  benefits  provided  under  all 
plans  of  the  same  type  during  1988  and 
the  selection  of  the  new  plan  year  was 
for  bona  fide  business  reasons  unrelated 
to  section  89.  This  rule  may  be  applied 
in  the  case  of  a  merger  or  acquisition  by 
treating  such  transaction  as  having 
occurred  on  December  31, 1987. 

(iii)  Retroactive  plan  year  changes. 
This  paragraph  (b)(3)  is  to  be  applied  by 
disregarding  any  change  in  a  plan  year 
that  is  made  after  the  commencement  of 
such  plan  year. 

(iv)  Additional  rules.  The 
Commissioner  may.  through  revenue 
rulings,  notices,  and  other  guidance  of 
general  applicability,  provide  such 
additional  exceptions  to  paragraph 
(b){3)(i)  of  this  Q&A-IO  as  are 
appropriate  if  such  exceptions  do  not 
have  the  effect  of  permitting  employers 
to  delay  significantly  the  effective  date 
of  section  89  with  respect  to  their  plans 
without  any  significant,  independent 
business  reason. 

(4)  New  plans.  For  purposes  of  this 
Q&A-IO.  a  plan  is  not  treated  as  a  new 
plan  commencing  in  calendar  year  1989, 
unless  such  plan  provides  coverage  and 
benefits  that  are  substantially  different 
from  the  coverage  and  benefits 
previously  provided  by  a  plan  in 
calendar  year  1988. 


(5)  Certain  dispositions  or 
acquisitions.  If  a  person  becomes  or 
ceases  to  be  a  member  of  a  group 
described  in  section  414  (b),  (c),  (m)  or 
(o)  on  or  before  December  31. 1988.  the 
transitional  rule  of  section  89(j)(8)  is  not 
applicable  with  respect  to  any  plan  of 
such  person  or  of  any  member  of  such 
group  unless  the  requirements  of  section 
89  were  met  immediately  before  such 
change  in  the  group.  This  determination 
is  to  be  made  as  though  section  89  (and 
this  section)  were  effective  with  respect 
to  all  such  plans  of  such  person. 
Alternatively,  for  testing  years 
beginning  in  1989,  the  nondiscrimination 
rules  of  section  89  may  be  applied 
separately  to  the  separate  portions  of 
the  group  under  section  414  (b),  (c),  (m) 
and  (o)  involved  in  the  change  of  the 
group  as  if  such  portions  did  not  become 
part  of  the  same  group  until  December 
31, 1989. 

§  ^M(k)-^    Qualification  requirements  for 
certain  employee  welfare  benefit  plans. 

The  following  is  a  hst  of  the  questions 
addressed  in  this  section. 

Q-1:  VViliat  is  required  under  section 
89(k)? 

Q-2:  What  plans  must  meet  the 
requirements  of  section  89(k)7 

Q-3:  What  is  required  under  the 
writing  requirement  of  section 
89(k)(l)(A)? 

Q-4:  When  is  a  plan  legally 
enforceable  within  the  meaning  of 
section  89(k)(l)(B)? 

Q-5:  What  constitutes  reasonable 
notification  of  employees  under  section 
89{k)(l)(C)? 

Q-6:  How  does  an  employer  meet  the 
exclusive  benefit  requirement  of  section 
89(k)(l)(D)? 

Q-7:  How  is  it  determined  whether  a 
plan  is  established  with  the  intent  of 
being  maintained  for  an  indefinite 
period  of  time? 

Q-8:  What  are  the  sanctions  for 
failure  to  meet  the  qualification 
requirements  of  section  89(k)? 

Q-1:  What  is  required  under  section 
B9(k)7 

A-1;  (a)  In  general.  Section  89(k) 
imposes  the  following  requirements  on 
employers  maintaining  certain  employee 
benefit  plans  as  described  in  Q&A-2  of 
this  section:  The  plan  must  be  in  writing; 
em.ployees  within  the  class  of  employees 
designated  in  the  plan  as  eligible  for 
participation  must  have  a  legally 
enforceable  right  to  participate  and,  if 
covered  under  such  plan,  to  receive 
benefits;  employees  who  are  eligible  to 
participate  must  be  provided  reasonable 
notice  of  the  benefits  available  under 
such  plan;  the  plan  must  be  maintained 
for  the  exclusive  benefit  of  employees; 
and  the  plan  must  be  established  with 


the  intent  that  it  will  be  maintained  for 
an  indefinite  period  of  time. 

(b)  Definitions— {1]  Bene'''t  For 
P'.;rposes  of  section  89(k),  the  term 
"benefit"  or  "benefits"  means  those 
payments,  reimbursements,  products 
and  services  provided  under  the  plan  to 
a  participant  on  account  of  such 
participant's  claim,  need  or  event  that  is 
covered  under  the  plan  For  example, 
the  fair  market  value  of  the  use  of  an  on- 
site  child  care  facility  by  a  participant  is 
the  benefit  under  a  dependent  care 
assistance  program  described  in  section 
129.  Similarly,  reimbursement  of  a 
participant's  expense  incurred  for  a 
covered  surgical  procedure  is  a  benefit 
under  a  health  plan.  Another  example  of 
a  benefit  under  a  plan  is  the  pav-ment  of 
a  death  benefit  under  a  group-term  life 
insurance  plan  to  which  section  79 
applies. 

(2)  Employer-provided  benefit.  With 
respect  to  section  89(k).  the  term 
"employer-provided  benefit"  means  that 
portion  of  the  benefits  received  by  an 
individual  that  is  attributable  to 
employer  contributions,  including  salary 
reduction  contributions  under  a 
cafeteria  plan.  See  paragraph  (r)(3)  of 
Q&A-l  of  S  1.89(a)-l  for  a  definition  of 
"employer-provided  benefit'  for 
purposes  of  the  nondiscrimination  rules 
under  section  89. 

(3)  ERISA.  The  term  "ERIS.^"  refers  to 
the  Employee  Retirement  Income 
Security  Act  of  1974.  as  amended 

(4)  Salary  reduction  contributions. 
The  term  "salary  reduction 
contributions"  means  elective 
contributions  under  a  cafeteria  plan 
described  in  section  125  that  would  be 
taxable  to  an  employee,  but  for  section 
125.  by  reason  of  such  employee's  nght 
to  receive  such  amounts  as  cash  or  other 
taxable  benefits.  See  paragraph  (a)(2)  of 
Q&A-8  of  S  I.89(a}-1  for  hirther 
guidance  regarding  the  term  "salary 
reduction  contributions." 

Q-2:  What  plans  must  meet  the 
requirements  of  section  89(k)' 

A-2:  (a)  In  general — (1)  Types  of  plans 
subject  to  section  89(k).  In  genf=rai.  the 
following  plans  are  subject  to  section 
89(k):  An  accident  or  health  plan 
(sections  106  and  105);  a  plan  of  an 
employer  providing  group-term  life 
insurance  (section  79):  a  dependent  care 
assistance  program  (section  129(d!):  a 
qualified  tuition  reduction  program 
(section  117(d));  a  cafeteria  plan  (section 
125(c));  a  fringe  benefit  program 
providing  no-additional-cost  services, 
qualified  employee  discounts,  or 
employer-operated  eating  facilities,  the 
benefits  from  which  are  excludable  from 
the  gross  income  of  the  beneficiary 
under  section  132;  and  a  plan  of  which 
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an  organiziition  covered  by  tectiun  505 
is  a  part.  Section  89(k|  applies  to  these 
plans  without  regard  to  whether  they 
ar»«  statutory  employee  benefit  plans 
subject  to  the  nondiacnmirvation  rules  of 
section  89  and  without  regard  to 
whether  they  are  subject  to  Title  I  of 
RRISA.  Also,  section  80(li)  applies  to 
plans  described  in  this  pdragraph  (a](l} 
even  though  they  are  maintained  by 
employers  that  are  state  or  local 
governments  or  by  the  federal 
government  Finally,  except  as  provided 
in  paragraph  (f)  o^  this  QAA-2.  section 
R9(V)  also  apphes  to  plans  desrjnbed  in 
thi«  paragraph  |a||l)  even  though  they 
are  maintained  by  organixationa  exempt 
from  taxation  under  section  501(rt). 

(2)  Plana  maintained  by  an  trnpioyer 
For  purposes  of  section  804k).  a  plan 
"mdintained  by  an  employer"  is  any 
plan  of.  or  subsidized  by.  an  employer 
who  employs  partiapants  in  the  plan  A 
plan  IS  maintained  by  an  employer  even 
if  the  cost  of  such  plan  is  borne  by  the 
employees  through  after-tax  employee 
contributions,  as  long  as  the  value  of  the 
coverage  under  the  plan  for  any 
employee  is  greater  than  such 
♦•mployee  s  after  tax  contributions  S<re 
section  79  and  the  refulatiuna 
thereunder  for  rules  relating  to  when  a 
f{roup  term  life  insurance  plan  is  sub)ect 
to  section  79  and.  therefore,  to  s«<:tion 
in>(k)  For  purposes  of  this  paragraph 
I  i)(2).  the  term  "employee  '  includes  the 
spouse  and  dependents  of  an  employee. 
See  also  QAA-e  of  this  section  VMth 
r.'Kii.'-d  111  individuals  *\ho  may 
!  irticipate  :n  a  plan.  In  addition,  plans 
.'f  the  type  ilescribcd  in  paragraph  (a)(1) 
iif  this  QAA-2  that  are  maintained  by 
one  or  more  "employee  organ luit ions." 
tis  thiJt  term  is  defined  in  section  J(4)  of 
FRIS.V.  or  that  are  maintained  pursuant 
to  one  or  mure  collective  bargdining 
.rgreements.  art*  mdintdined  by  one  or 
more  employers  and  must  meut  the 
requirements  of  section  a»(k). 

(b)  SpecJuJ  rules  n  U/i  rt-sfn-i  t  to 
accident  or  health  plana — ( l )  In  jjentrui. 
For  pur;iosc'!i  of  sei  turn  flU{k|.  an 
accuienl  iir  health  plan  providing 
coverage  ihdl  is  excludable  under 
sectiiin  lOfi  must  meet  the  recjuireini'nts 
of  si'ction  flJ>(k|  if  benefits  umii-r  the 
['Ian  are  to  be  excludable  under  section 
105  (b)  or  (i  I  or,  m  the  case  of  a  death 
benefit  under  a  plan  de»cril>ed  in 
parH>(raph  (h)(2)  of  ihis  QAA  2.  under 
fcecl;un  U)l   If  employer  provided 
benefits  under  .in  h<i. ideal  iir  he.dth 
flan  art!  ijol  exclmidtjle  uiu1*t  (M-clion 
111.""!  lb)  or  (c)  or  section  101  (other  than 
I)  reason  of  section  HH).  the  pl.in  is  not 
reijuired  to  comply  with  section  8M1kl 
Ihu*.  fur  example,  employer  provui»d 
healih  planit  (iiii  luding  plans  that 


provide  medical  diagnostic 
examinations)  must  satisfy  section  09(k) 
in  order  for  the  benefits  thereunder  to  be 
excludable  under  section  106  (b)  or  (c). 
An  accident  or  health  plan  the  entire 
cost  of  which  is  borne  by  the  employees 
on  an  after-tax  contributory  basts  (as 
determined  under  QAA-7  of  1 14»(«)-1) 
IS  not  required  to  meet  the  requirements 
of  section  80(k).  Thus,  tf  employees' 
required  after-tax  contributions  for 
health  coverage  are  equal  to  or  exce<'d 
the  applicable  premium  for  such 
coverage  within  the  meaning  of  section 
49806(0(4).  then  the  health  plan  does  not 
have  an  employer-provided  benefit 
(determined  under  Q4A-7  of  |  1.89(a)-l) 
and  thus  is  not  subject  to  section  (Wfk). 

(2)  Accidental  death  and 
dismemberment.  In  order  for  the 
employer-provided  benefit  under  an 
accidental  death  and  dismemberment 
plan  to  be  excludable  under  section  101 
or  105,  the  plan  must  meet  the 
requirements  of  section  80(k).  For 
purposes  of  section  89.  an  accidental 
death  and  dismemberment  plan  la  a  plan 
that  provides  irvsurance  type  coverage 
attributable  to  employer  contributions 
that  are  excludable  under  section  1(X) 
and  that  provides  only  benefits 
excludable  from  Income  under  either 
section  105(c)  or  section  101  (where  the 
l>enefits  are  payable  on  account  of.  and 
conditioned  pnnclpaLly  upon,  the 
accidental  death  of  the  employee).  If  a 
plan  provides  for  a  general  death  benefit 
(described  in  S  1  79-l(a)(l)).  it  is  not  an 
accidental  death  and  dismemberment 
plan. 

(3)  Disability  and  other  sick  pay 
plans.  Sick  pay  plans  and  disability 
plans  are  subject  to  the  requirements  of 
section  aCHk)  only  if  employer-provided 
benefits  under  such  plans  are 
excludable  from  gross  income  upon 
receipt  by  the  individual  under  section 
105  |b)or  (c|. 

(■1)  ^Vorkfr's  compensation.  A 
worker  s  compensation  plan  that  pays 
amounts  from  s  sickness  and  disability 
fund  maintained  for  employees  under 
the  laws  of  the  United  States,  a  state  or 
the  District  of  Columbia  (i.e  .  a  fund 
maintained  pursuant  to  a  worker  s 
I  ompensation  act  or  a  statute  in  the 
nature  of  a  worker  s  compensation  act. 
the  benefits  from  which  are  excludable 
under  section  104(a)(1))  is  not  subject  to 
the  rt'i^mrements  of  section  89(k| 
However,  accident  or  health  plan.s 
maintained  by  the  United  States,  a  state 
or  the  District  of  Columbia  that  provide 
Ijenelils  that  are  excludable  from  the 
income  of  an  employee  solely  by  reason 
iif  section  ILI.S  (b)  or  ((.)  are  not  workers 
I  ompensation  funds  within  the  mpaning 
ui  the  preceding  sentence  and  thus  are 


subject  to  the  requirements  of  section 
89(k). 

(5)  Section  401(h)  accounts.  A  section 
401  (h)  account  contained  in  a  pension  or 
annuity  plan  is  subject  to  the 
requirements  of  section  89(k)  with 
regard  to  benefits  provided  through  such 
account. 

(c)  Special  rules  relating  to  dependent 
care  assistance  progrcms,  group  legal 
sen-ices  plans  and  educational 
assistance  programs.  A  dependent  care 
assistance  program  (within  the  meaning 
of  section  129(d))  must  comply  with 
section  89(k)  without  regard  to  whether 
the  employer  elects  to  treat  such 
program  as  a  statutory  employee  benefit 
plan  as  allowed  under  section  89(i)(2). 
Similarly,  qualified  group  legal  services 
plans  (within  the  meaning  of  section 
120(b))  and  educational  assistance 
programs  (within  the  meaning  of  section 
127(b))  must  satisfy  section  8e(k) 
requirements,  provided  the  applicable 
statutory  provisions  are  in  effect 

(d)  Plana  to  which  section  505  applies 
A  plan  of  which  an  or;ganizaUon  covered 
by  section  506  is  a  part  must  satisfy  the 
requirements  of  section  80(k).  Such 
plans  include  plans  providing  benefits 
through  organixatioos  described  in 
secUons  501(c)(9]  or  S01(cNl7).  If  section 
120  is  in  effect  plans  providing  benefits 
through  organixations  described  in 
section  50l(c)(20)  must  satisfy  the 
requirements  of  section  80(k}.  The 
requurments  of  section  89(k)  must  be 
met  by  a  plan  even  if  the  related 
organization  qualifies  as  an  ot^ganization 
that  is  part  of  a  plan  maintained 
pursuant  to  a  collective  bargaining 
agreement  as  described  in  section 
505(a)(2). 

(e)  MuJtiemployer  plans.  If  a  plan  is 
otherwise  subject  to  section  89(k)  and  is 
a  multiemployer  plan  within  the 
meaning  of  section  3(37)  of  ERISA,  that 
plan  is  maintained  by  all  contnbuting 
employers  and  is  subject  to  the 
requirements  of  section  89(k). 

(f)  Church  plans.  Employee  benefit 
plans  of  a  type  described  in  pamgraph 
(a)(1)  of  this  Q4A-2  that  are  maintained 
by  organizations  described  in  section 
3121(w)  (i.e.,  churches  or  church- 
controlled  organirations)  exclusively  for 
their  employees  and  clergy  (including 
the  spouse  or  dependents  of  employees 
or  clergy)  are  not  subject  to  the 
requiremenls  of  section  89(k). 

|g)  Treatment  of  statutory  employee 
benefit plcns pnniding  excess  benefits 
A  Bta;utc-y  employee  benefit  plan  that 
provides  any  amount  of  employer- 
providfd  benefits  is  subject  to  the 
requirements  of  section  89(k)  even 
thotiKh  the  plan  fails  to  satisfy  the 
nondiscrimination  requirements  of 


section  89(a).  Thus,  for  example,  an 
employer-provided  health  plan  thai 
covers  medical  diagnostic  examinations 
is  subject  to  section  89(k)  even  if  such 
health  plan  fails  to  satisfy  the  50  percent 
eligibility  test  of  section  89  and  the 
entire  value  of  the  employer-provided 
coverage  with  respect  to  such  plan  is 
treated  as  an  excess  benefit  under 
section  89(b}. 

(h)  Dispositions  and  acquisitions.  The 
nle  of  section  89(j)(8)  does  not  apply 
with  respect  to  the  requirements  of 
section  89{k).  Thus,  a  plan  that  is  subject 
to  section  89(k)  must  continue  to  satisfy 
such  requirements  during  the  transition 
period  (defined  under  section  09(j](8]] 
without  regard  to  the  fact  that  the 
employer  maintaining  the  plan  has  been 
involved  in  a  merger,  consolidation,  or 
similar  transaction. 

(i)  Effective  date.  Generally,  see 
Q&A-IO  of  S  1.89(a)-l  for  the  effective 
date  of  the  qualification  requirements  of 
section  89(k).  However,  the  general 
effective  date  is  subject  to  the  transition 
rules  set  forth  in  this  section. 

(j)  Coordination  with  ERISA 
provisions.  The  reporting,  notification 
and  written  plan  document  requirements 
contained  in  this  section  are  in  addition 
to.  and  not  in  lieu  of,  any  requirements 
otherwise  imposed  on  employer- 
provided  benefit  plans  by  Title  I  of 
ERISA  or  any  other  provision  of  law. 
The  rules  contained  herein  apply  for 
purposes  of  section  89(k)  and  no 
inference  should  be  drawn  therefrom 
regarding  the  requirements  otherwise 
imposed  by  Title  1  of  ERISA  or  any  other 
law. 

Q-3:  What  is  required  under  the 
writing  requirement  of  section 
89(k)(l)(A)? 

A-3:  (a)  In  general.  Section  89(k)(l)(A) 
requires  a  plan  to  be  in  writing. 
Generally,  this  means  that  all  material 
terms  of  the  plan  must  be  contained,  by 
direct  inclusion,  by  incorporation  by 
reference,  or  by  a  combination  of  these 
methods,  in  a  single  written  document 

(b)  Requirement  of  a  single  written 
document — (1)  In  general.  The  writing 
requirement  of  section  89(k)  must  be  met 
with  respect  to  a  plan  by  a  single 
written  document  One  such  document 
may  satisfy  the  writing  requirement  for 
more  than  one  plan. 

(2)  Incorporation  by  reference. 
Written  documents  relating  to  the  plan 
are  treated  as  part  of  the  single  written 
document  if  they  are  specifically 
incorporated  by  reference  in  the  single 
written  document.  Section  89{k)(l)(A)  is 
satisfied  with  respect  to  a  plan  if  the 
single  Kvritten  document  with  regard  to 
such  plan  either  contains  all  of  the 
plan's  material  terms  or.  to  the  extent  a 
matenal  term  is  not  contained  in  the 


single  written  document  incorporates 
by  reference  the  document  containing 
such  term.  Examples  of  documents 
which  may  be  so  incorporated  in  the 
single  written  document  are:  Contracts 
with  insurance  providers;  contracts  with 
any  other  provider  of  benefits  under  the 
plan;  contracts  with  plan  administrators 
of,  or  consultants  to.  the  plan: 
documents  creating  a  trust  or  other 
funding  instrument  related  to  the  plan; 
resolutions  of  the  employer's  governing 
body  relating  to  the  creation,  operation, 
maintenance  or  termination  of  the  plan; 
collective  bargaining  agreements: 
pronouncements  made  by  the  employer, 
an  agent  of  the  employer,  a  plan 
administrator  or  other  person  relating  to 
or  concerning  a  material  term  in  the 
plan;  and  all  plan-related  documents 
required  to  be  provided  to  any  employee 
or  filed  with  any  regulatory  agency  or 
instrumentahty  of  any  federal,  state,  or 
local  governmental  body  by  statute, 
rule,  or  regulation,  including  but  not 
limited  to  the  documentation  required  to 
be  provided  to  employees  by  the  notice 
requirement  of  section  89(k)(l)(C)  (see 
Q&A-5  of  this  section).  There  is  no 
limitation  on  the  number  of  single 
written  documents  that  may  incorporate 
a  document  by  specific  reference. 

(c)  Contents  of  single  written 
document— {\]  In  general.  Certain 
minimum  information  must  be  included 
in  the  single  written  document  in  order 
for  the  plan  to  satisfy  the  writing 
requirement  of  section  89(k)(l)(A).  All 
material  terms  of  the  plan  must  be 
included  in  the  single  written  document. 
If  a  material  term  of  an  insured  plan  is 
not  defined  in  the  single  written 
document  of  the  plan  or  In  a  document 
incorporated  therein  by  reference,  and 
such  term  is  stated  in  the  insurance 
contract  the  term  has  the  meaning  given 
it  by  the  insurance  company's  usual 
practice.  See  paragraph  (c)(4)  of  this 
Q&A-3  for  the  definition  of  a  material 
term  of  a  plan.  Further,  the  provisions 
required  to  be  included  in  the  single 
written  document  by  paragraphs  (c)(2) 
and  (c)(3)  of  this  Q&A-3  are  deemed  to 
be  material  terms. 

(2)  Recitation  of  certain  qualification 
requirements.  The  single  written 
document  must  contain  a  recitation  of 
the  qualification  requirements  contained 
in  section  89(k)(l)(B)  and  (D).  Thus,  the 
single  written  document  must  state  that 
the  employer  intends  that  the  plan 
terms,  including  those  relating  to 
coverage  and  benefits,  are  legally 
enforceable  and  that  the  plan  is 
maintained  for  the  exclusive  benefit  of 
employees. 

(3)  Additional  requirements  under 
specific  exclusion  provision.  The  single 
written  document  must  include  any 


information  or  term  required  by  any 
other  apphcable  provision  of  the  Code 
or  accompanying  regulation. 

(4)  Defwition  of  a  material  term  of  a 
plan.  The  phrase  "material  term  of  a 
plan"  generally  means  a  term  relating  to 
an  employee's  rights  to  be  covered  b> , 
participate  in,  or  benefit  under  a  plan. 
The  following  are  examples  of  material 
terms  of  a  plan:  the  eligibility  rules 
governing  plan  participation;  terms 
relating  to  the  periods  dunng  which 
coverage  or  benefits  are  provided; 
descriptions  of  available  benefits:  the 
procedures  governing  participants' 
elections  under  the  plan,  including  the 
period  during  which  an  election  may  be 
made,  the  extent  to  which  elections  are 
irrevocable,  and  the  periods  with 
respect  to  which  elections  are  effective; 
the  manner  in  which  employer 
contributions  may  be  made  under  the 
plan,  such  as  by  salary  reduction 
agreements  between  a  participant  and 
the  employer  and  by  nonelective 
employer  contributions,  as  well  as  any 
maximum  limitation  on  employer 
contributions  on  behalf  of  any 
participant  terms  relating  to  the  timing 
or  amount  of  salary  reduction  or 
employee  contributions  to  the  plan; 
terms  relating  to  deductibles,  co- 
payments  or  similar  requirements, 
including  any  dollar  limit  on  any  benefit 
conditions  precedent  or  subsequent  with 
regard  to  a  participant's  qualification  or 
continued  qualification  for  any  coverage 
or  benefit  including  any  limitations  or 
restrictions  relating  to  benefits,  such  as 
a  pre-existing  condition  limitation; 
provisions  relating  to  the  procedure 
under  which  claims  are  to  be  made  and 
evaluated  for  reimbursement  provisions 
relating  to  health  continuation  coverage 
under  section  4960B:  and  the  procedures 
or  circumstances  under  which  the  plan 
may  be  terminated,  including  a 
statement  if  applicable,  that  the  plan 
may  be  terminated  at  will  by  the 
employer. 

(d)  Timing — (1)  In  general.  Except  as 
set  forth  in  paragraph  (d)(2)  or  (d)(3)  of 
this  Q&A-3,  the  material  terms  of  the 
plan,  as  well  as  any  amendment 
extension,  or  modification  of  any  of  such 
material  terms  of  the  plan,  must  b>e  in 
writing  prior  to  the  first  day  for  which 
coverage  is  provided  under  an  insured 
or  insurance-type  plan,  or  benefits  are 
available  under  any  other  type  of  plan. 
or  prior  to  the  effective  date  of  any 
amendment  extension  or  modification 
of  such  material  terms,  as  the  case  may 
be, 

(2)  Certain  plan  modifications — (i) 
Clarifications  of  material  terms.  Where 
a  plan  modification  constitutes  merely  a 
clarification  to  a  material  term  (i.e.,  if 
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the  change  merely  clanfius  an  axictui^ 
term  in  the  plan  and  will  have  a  da 
niimmia  impact  on  the  mdivtdaala 
flujible  or  covered  under  the  pUuj,  the 
plan  dmument  need  not  reflect  iuch 
niodincatinn  until  120  dayt  after  the 
f  ffective  date  of  the  mcxiification  or.  if 
there  ii  no  ipparate  effective  dale,  until 
\20  dayi  aftrr  the  adoption  of  fuch 
amendment   A  clarifying  chanjje 
^'fnerully  include*  a  change  In  thf  plan 
l.jnguage  (filher  by  addition  or 
Hmendment)  that  reflects  the  previous 
Intention  of  the  employer  with  respect  to 
II  term  of  the  plan  Whether  the  change 
1 1  a  clarifying  charige  is  to  be 
I't'termined  not  only  by  reference  to  the 
existing  plan  provisions  and  the  notices 
provided  to  the  employees,  but  also  with 
r-'gard  to  all  of  the  facts  and 
cirrumslanres  including,  but  not  limited 
ti.  whether  and  the  extent  to  which  the 
amended  language  Is  consistent  with  the 
J  rcvioua  operation  of  the  plan. 

(Ii)  Extension  of  time  wnerr  notice 
f  roviiitnl  if  the  employer  provld«»« 
ri-asonable  notice  satisfying  the 
fquirements  of  section  80(k)f1)(Cl 
r-lating  to  the  material  terms  of  a  plan 
t J  those  entitled  to  notice  under  Q*A-5 
of  this  section  prior  to  the  effective  date 
of  the  plan  or  prior  to  the  effective  date 
t.f  any  adililion  or  amendment  to  any 
niiitenal  term  of  the  plan  (including  any 
amendment  to  the  terms  contained  In 
documents  that  are  Incorporated  in  the 
fingle  wntten  document  by  reference), 
then  Ihe  tim«  by  which  the  single 
wnften  document  must  meet  the 
rtquireraents  of  paragraph  (d)(1)  of  this 
(J A. A -3  to  reflect  such  notice  (or  the 
related  additions  or  amendments)  is 
rx tended  untd  120  days  after  the 
effective  d«te  of  the  new  plan  or 
modification.  However  this  rule  la 
available  only  if  the  notice  contains  a 
dtateraent  that  the  terms  of  the  notu* 
are  Irgally  enforceable. 

(in)  Cfrtatn  retroactive 
nuxJifu  alums — (A)  In  genenil.  A 
modification  lo  a  maft'ri<il  term  of  a  plan 
does  not  fail  to  satisfy  section 
8H(k)(l)(A)  or  this  section  merely 
tiHcause  suiii  modification  applies 
retroactively  lo  penods  pnor  lo  the  date 
of  adoption  of  such  modifloitjun  if  all  of 
the  conditions  set  forth  in  paragraph 
(d)(2)(iii)  (B)  through  |K)  are  satisfied. 

(B)  Expansion  of  coverage  or  benefits 
The  modifiCHtion  must  constitute  an 
expansion  of  coverage  or  benefits  under 
the  plan  (i  e..  results  in  the  plan  having  a 
larger  value). 

(C)  SotiftcuUon.  Employees  under  the 
plan  (including  all  employees  covered 
under  the  plan  for  any  portion  of  the 
period  lo  which  the  retroactive  coverage 
applies,  regardless  of  whether  they  are 
currently  co\ered)  must  be  reasonably 


notified  (within  the  meaning  of  QAA^ 
of  (his  section  determined  without 
regard  to  the  last  senlenca  of  paragraph 
|g|(2)  of  QAA-5)  of  tlM  modification 
within  60  days  after  its  adoption. 

(U)  Pltm  omendznenL  The  single 
written  document  must  be  amended  to 
reflect  the  modification  no  later  than  120 
(lays  after  the  adoption  of  the 
modification. 

(E)  Duration.  The  modificatian  moat 
(x>ntinue  in  effect  with  respect  to  all 
eligible  individuals  with  respect  to  the 
plan  from  the  effective  date  of  the 
modification  until  12  months  after  the 
date  of  adoption. 

(F)  SondiBcrtmination.  The 
modification  must  not  diacnminate  m 
favor  of  highly  compensated  employees. 

(iv)  Nonmatenal  terma.  Modification 
to  any  term  contained  m  the  single 
written  document  that  is  not  a  material 
term  must  be  mcorporated  in  the 
document  no  later  than  120  days  after 
the  effective  date  of  the  modification  or. 
if  there  is  no  separate  effective  date,  no 
later  than  120  days  after  the  adoption  of 
such  amendment.  Thus,  to  the  extent 
that  the  single  wntten  document 
includes  nonmaterial  terms  of  the  plan, 
such  wnting  must  accurately  reflect 
such  nunmatenal  terms  and  any 
modifications  thereto  must  be 
incorporated  in  the  single  wntten 
document  within  the  time  set  forth  in  the 
preceding  sentence 

{\)  E.xawplet  TTio  requirements  of 
this  paragraph  (d)  are  illustrated  by  the 
following  exampiet: 

Examplf  1  A  plan  li  tmended  lo  change 
the  level  of  employee  coninbutioni  required 
lu  paiiicipete  Thii  constitutes  an  smendment 
to  •  malnlal  lam  of  the  plan  If  the  employer 
properly  notifiea  the  amployees  pnor  lo  the 
amendment  beuig  effectir*.  the  luigle  written 
documenl  oevd  ool  be  smendad  to  reflect 
luch  change  unul  1^  days  afler  the  affective 
date  of  such  change  as  lung  a<  iha  ooUce 
contains  a  itatement  that  its  terms  are  lefally 
enforceable 

Example  2  An  administration  agreement 
incorporated  by  reference  in  the  plan 
di>cum«nl  Is  amended  to  change  the  timing  of 
fee*  paid  to  the  plan  sdministrstor  Unless 
t.he  ( ircamslunces  indicals  that  this  is  s 
material  lerm.  no  amendment  to  the  plan 
document  Is  required  until  120  days  after  the 
pffectiva  dale  of  (he  new  fee  ayeemciit  In 
iiuch  case,  the  ungla  wnttan  document  miul 
tw-  smendnd  lo  reflect  by  specific  reference 
(iiy  an  addendum  or  otherwise)  the  dale  of 
execution  of  the  new  fee  agreement. 

(3)  Exception  for  certain  on-tJte 
niedtcal  and  eating  facilities.  Certain 
on  site  medical  and  eating  facilities  are 
exempt  from  the  requirements  of  section 
fl<»(k.)(l)(A)  An  on-site  medical  facibty  is 
descnbed  in  this  paragraph  (d)(3)  if  it  is 
located  and  operates  exclusively  on  a 
worksite  of  the  employer  and  there  is 


no  physician  care  provided  at  the  site  at 
any  time.  A  wellness  program  sponsored 
by  the  employer  may  be  considered  an 
on-site  medical  facility.  A  medical 
facility  is  not  deacribed  in  this 
paragraph  (d){3)  nnless  access  to  the 
facility  is  available  on  the  same  terms  to 
each  member  of  a  group  of  employees 
that  IS  defined  under  a  reasonable 
classification  set  up  by  the  employer 
that  does  not  discriminate  in  favor  of 
highly  compensated  employees.  An 
eating  facility  is  described  in  this 
paragraph  (d)(3)  if  It  Is  described  in  and 
meets  the  requirements  of  section 
132(e)(2). 

(4)  Transition  rule.  A  plan  is  not 
required  to  meet  the  writing  requirement 
of  section  89(k)(l)(A)  with  respect  lo  the 
first  plan  year  beginning  in  1989.  For  the 
subsequent  plan  year,  a  plan  is  not 
required  to  meet  the  writing  requirement 
of  section  89(k)(l)(A)  before  the  later  of 
the  first  day  of  such  plan  year,  and  the 
day  following  the  end  of  the  12-monlh 
period  beginning  on  the  first  day  of  the 
first  plan  year  in  1969  that  the  plan  is 
subject  to  section  80.  For  purposes  of 
this  transition  rule,  the  extension  of  time 
due  to  a  not    e  that  is  described  in 
paragraph  (d)(2)(ii]  of  this  QAA-3  is  not 
available. 

Q-4;  When  is  a  plan  legally 
enforceable  within  the  meaning  of 
section  89(k)(l)(B)7 

A-4  [a]  In  general.  A  plan  is 
considered  legally  enforceable  only  if 
the  conditions  required  for  an  employee 
to  participate,  receive  coverage  and 
obtain  a  benefit  are  definitely 
determinable  under  the  terms  of  the  plan 
and  an  employee  satisfying  such 
conditions  is  able  to  compel  such 
partiapation.  coverage  and  benefit. 

(b)  Employer  discretion — (1) 
Impermissible  discretion — (i)  In  general. 
A  plan  generally  is  not  considered 
legally  enforceable  if  a  decision  as  to 
whether  to  grant  or  deny  participation, 
coverage  or  a  benefit  is  discretionary 
with  the  employer  either  pursuant  to  the 
terms  of  the  plan  or  through  the 
operation  of  the  plan.  Thus,  except  as 
provided  in  paragraph  (b)(2]  of  this 
QAA-4.  a  plan  that  permits  the 
employer,  either  directly  or  indirectly, 
through  the  exercise  of  discretion,  to 
grant  or  deny  an  employee  the  right  to 
participate,  receive  coverage  or  obtain  a 
benefit  under  the  plan  for  which  the 
employee  is  otherwise  eligible  or 
ineligible  (but  for  the  employer's 
exercise  of  discretion)  violates  the 
requirement  of  section  a9(k)(l)(B).  An 
employer  is  deemed  to  have  exercised 
discretion  in  a  manner  inconsistent  with 
section  89(k)(l)(B)  if  the  employer 
imposes  conditions  or  limitations  on 


eligibility  for  coverage  that  are  not 
contained  in  the  single  written 
document  conprising  the  plan  and  have 
not  been  inchided  in  the  notice 
described  in  paragraph  (d)(2Kii)  of 
Q&A-3  of  this  section.  Likewise,  except 
as  provided  in  paragraph  (c)  of  this 
QAA-4,  a  plan  violates  section 
80(k)(l)[B)  if  the  employer  waives  an 
otherwise  apphcable  condition, 
restriction  or  other  terra  contained  in  the 
plan  if  the  single  written  document  does 
not  contain  objective,  dearly 
ascertainable  criteria  and  procedures 
under  which  such  condition,  restriction 
or  term  may  be  waived.  Finally,  a  plan 
violates  section  89(k)(l)(B)  if 
participation,  coverage  or  benefits  under 
the  plan  are  subject  to  objective 
conditions  that  are  within  the  control  of 
the  employer. 

(ii)  Employer.  For  purposes  of  this 
QAA-4,  the  term  "employer"  includes 
the  plan  administrator,  fiduciary, 
trustee,  actuary,  independent  third 
party,  and  other  persons.  Thus,  if  a  plan 
grants  any  person  the  discretion  to  deny 
or  limit  the  availability  of  a  plan  benefit 
for  which  the  employee  may  otherwise 
be  eligible  under  the  plan  [but  for  the 
exercise  of  stich  discretion),  and  such 
exercise  is  not  provided  for  under  the 
terms  of  the  plan  through  objective 
criteria  or  otherwise  permissible  under 
this  Q&A-4.  then  the  plan  violates 
section  80(k)(l)(B). 

(2)  Permissible  discretion — (!)  In 
general.  A  plan  may  permit  discretion 
with  respect  to  the  administration  of  the 
plan,  including  the  application  of 
objective  criteria  specifically  set  forth  in 
the  plan.  In  addition,  a  plan  does  not  fail 
to  meet  the  requirements  of  this  Q4A-4 
merely  because  discretion  is  exercised 
in  accordance  with  a  qualified  medical 
opinion  of  a  physician.  Also,  if  plan 
coverage  or  benefits  are  limited  to  those 
employees  who  satisfy  certain  objective 
conditions  that  are  clearly  set  forth  in 
the  single  written  document  and  are  not 
generally  subject  lo  the  employer's 
discretion,  an  employer  may  exercise 
discretion  to  the  extent  reasonably 
necessary  to  determine  whether  the 
objective  conditions  have  been  met. 

(ii)  Administrative  discretion. 
Administrative  discretion  means  a 
determination  by  the  employer  with 
respect  to  participation  in.  or  coverage 
or  benefits  under,  a  plan  or  with  respect 
to  the  general  operation  of  a  plan  to  the 
extent  the  exercise  of  such  discretion  is 
based  exclusively  on  clearly  defined 
and  ascertainable  criteria  contained  in 
the  single  written  d3cument  The 
following  provisions  that  permit  limited 
administrative  discretion  are  examples 
of  provisions  that  do  not  violate  section 


890kKl)(B),  provided  Aat  the  provisions 
are  described  in  the  single  written 
document  prior  to  the  date  a  daim  is 
incurred  by  a  partidpant  who  is  afTected 
by  the  administrative  discretion  and. 
when  the  provisions  are  made  effective, 
they  apply  only  to  claims  that  have  not 
yet  been  incurred:  A  provision  allowing 
for  the  commencement  of  benefits  under 
the  plan  as  soon  as  administratively 
feasible  after  a  stated  date  or  event  a 
provision  granting  the  employer 
authority  to  determine  whether  an 
employee  has  satisfied  the  age  and 
service  requirements  of  the  plan  or  is  an 
excludable  employee  tinder  section 
89(h);  and  a  provision  stating  that  the 
benefits  under  the  plan  are  limited  to  an 
amount  equal  to  the  reasonable  and 
customary  charge  for  such  services. 

(iii)  Medical  discretion — (A)  In 
general.  A  health  plan  does  not  fail  to  be 
legally  enforceable  merely  because 
coverage  or  benefits  under  the  plan  are 
conditioned  on  a  qualified  medical 
opinion  of  a  physidan.  For  example,  the 
following  plan  provisions  do  not  violate 
the  requirements  of  this  Q&A-4:  The 
requirement  of  a  qualified  medical 
opinion  of  a  physidan  that  treatment  or 
benefits  are  medically  necessary  or 
appropriate  prior  to  the  provision  of 
such  treatment  or  benefits  under  a 
health  plan;  the  requirement  of  a  second 
opinion  or  other  cost-containment 
feature  of  a  health  plan  that  is 
conditioned  on  a  qualified  medical 
opinion  of  a  physician;  and  the  indusion 
under  the  plan  of  a  managed  care 
program.  This  is  the  case  even  if  the 
qualified  opinion  is  provided  by  a 
physician  who  is  an  employee  of  the 
employer. 

(B)  Managed  care  programs.  A 
managed  care  program  is  a  program  that 
permits  the  provision  of  alternative 
medical  care  not  otherwise  available 
under  a  health  plan  for  medical 
conditions  that  are  covered  under  the 
plan.  A  managed  care  program  must 
operate  pursuant  to  conditions  and 
procedures  clearly  ascertainable  under 
the  plan.  That  is,  the  availability  of  the 
program  as  well  as  a  description  of  the 
types  of  cases  that  may  qualify  under 
the  program  must  be  contained  in  the 
single  written  document.  Also,  the 
provision  of  alternative  medical  care 
must  be  based  on  the  consent  of  the 
employee  and  a  qualified  medical 
opinion  of  a  physician.  Such  program 
may  also  be  conditioned  upon  the 
consent  of  the  employer. 

(iv)  Certain  benefit  limitations.  A 
health  plan  does  not  include 
impermissible  discretion  merely  because 
the  plan  limits  certain  benefits,  such  as 
reimbursements,  for  specified  medical 


claims  to  those  benefits  that  constitute 
the  "prevailing"  or  "reasonable  and 
customary"  charge  for  the  daim  if  such 
charge  is  determined  in  accordance  with 
a  reasonable,  uniform,  consistent  and 
nondiscriminatory  method.  In  addition, 
a  health  plan  does  not  include 
impermissible  discretion  merely 
beoause  such  plan  reimburses  medical 
claims  in  excess  of  a  "prevailing"  or 
"reasonable  and  customary"  charge  if 
such  reimbursements  are  authorized  in 
accordance  with  reasonable,  uniform, 
consistent,  and  nondiscriminatory 
daims  review  and  reimbursement 
procedures  set  forth  in  the  single  written 
document 

(c)  Certain  retroactive  modifications 
in  the  plan.  A  modification  to  a  plan's 
material  terms  does  not  fail  to  satisfy 
section  89(k)(l)(B}  merely  because  such 
modification  apphes  retroactively  to 
periods  prior  to  the  date  of  adoption  of 
such  modification  if  all  of  the  conditions 
set  forth  in  paragraph  (d)(2)(iii)  of  Q&A- 
3  of  this  section  are  satisfied  with 
respect  to  such  modification. 

(d)  Examples.  The  requirements  of 
this  Q&A-4  are  illustrated  as  follows: 

Example  1.  A  plan  does  not  fail  to  meet  the 
requirements  of  section  8e(k)(l)(6)  because 
the  employer  grants  benefits  to  an  employee 
with  a  pre-exisbng  medical  condition  m 
contravention  of  a  specihc  plan  lenn 
excluding  coverage  for  any  pre-existing 
conditions  if  the  single  written  document  is 
amended  to  reflect  such  expanded  coverage, 
it  is  provided  in  a  nondiscnminBtory  manner, 
end  U)e  expanded  coverage  continuef  in 
effect  for  a  period  of  at  least  12  continuous 
months  from  such  amendment. 

Example  Z  A  plan  includes  a  managed 
care  program  which  provides  that  upoo  the 
recommendation  of  the  attending  physiaan 
end  the  consent  of  both  the  insurer  and  the 
participant  the  plan  will  reimburse 
alternative  care  (e.g..  home  health  care 
expenses]  instead  of  continued 
hospitalization.  This  program  does  not  cause 
the  plan  to  fail  to  meet  the  requirements  of 
section  89(kMl)(B). 

Example  3.  An  employer  maintains  a 
health  plan  for  former  employees  who  retire 
from  the  employer  on  or  after  age  S5  with  at 
least  10  years  of  service  if  the  employer 
consents  to  such  employee's  separation  frcim 
service.  Conditioning  participation  in  this 
health  plan  on  the  employer's  consent  to  the 
employee's  separation  constitutes 
impermissible  discretion  and  violates  section 
89(k)(l)(B). 

(e)  Transition  rule.  A  plan  that  is 
otherwise  subject  to  the  rules  contained 
in  section  89fk)  is  not  required  to  comply 
with  section  89(k)(l)fB)  prior  to  the  first 
day  of  the  plan  year  following  the  first 
plan  year  beginning  in  1989. 

Q-5:  What  constitutes  reasonable 
notification  of  employees  under  section 
89(k)(l)lC)? 
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A-5:  (a)  In  general  The  employer  or.  if 
the  plan  is  a  multiemployer  plan  (within 
the  meanmg  of  iectlon  3(37)  of  ERISA), 
the  plan  administrator  must  provide 
reasonable  notice  of  the  terms  of  a  plan 
In  order  to  satisfy  section  89(k)(l)(C) 
Such  reasonable  notice  must  be 
provided  to  all  eligible  Individuals  (other 
than  those  individuals  deriving  their 
eligibility  solely  throuqh  another 
individual,  such  as  dependents  who 
derive  their  eligibility  in  a  health  plan 
through  an  employee)  An  eligible 
individual  is  an  individual  who 
participates  under  the  plan  or  is 
described  m  the  plan  as  eligible  to 
participate  An  otherwise  eligible 
individual  is  an  eligible  individual  even 
if  participation  under  the  plan  is 
conditioned  upon  an  election  not  yet 
made  by  such  individual  or  the  passage 
of  a  waiting  period  required  by  the  plan. 
For  purposes  of  this  paragraph  (a),  an 
eligible  individual  also  includes  an 
individual  who  is  a  qualiHed  beneficiary 
(as  defined  in  section  4980e(g)(1 ))  under 
a  health  plan  by  reason  of  an  occurrence 
of  B  qualifying  event  descnb^'d  in 
section  49eoe(fl(3)(A).  (C)  or  (E).  Thus, 
such  a  qualified  beneTiciary  must 
receive  notice  separate  from  the 
employee  through  whom  such 
beneficiary  derived  eligibility  in  the 
health  plan.  See  paragraph  (g)  of  this 
QAA-5  for  mles  regarding  the  timing  of 
notice 

(b)  Conlent  of  retisonuhle  nolice.  The 
notice  must  contain  a  fair  and  complete 
summary  of  the  material  terms  of  the 
plan  that  are  reasonably  likely  to  be  of 
significance  to  an  eligible  individual 
These  terms  include  at  least  the 
following:  A  general  descnption  of  who 
IS  eligible  to  participate  in  the  plan,  a 
general  descnptmn  of  the  coverage  or 
coverages  offered  (including  the  gener.il 
types  of  benefits  pr\)Vided  under  the 
plan,  basic  limitations  on  such  benefits, 
and  rei^uired  deductibles  and  cd 
payments),  the  liming  and  method  uf 
any  election  to  participate;  the  cost  to 
the  employee  relating  to  the  plan 
whether  by  way  of  salary  reduction  or 
employee  contnliutions,  ihe  method  by 
which  a  copy  of  the  plan  may  be 
obtained,  and  the  name  and  means  of 
contacting  a  person  from  whom  to 
request  further  information  about  the 
plan. 

(r)  Alternative  form  of  compliant  e 
For  any  plan  other  than  an  accident  or 
health  plan,  In  lieu  nf  a  notice  meeting 
the  re(in!rement»  of  paragraph  |b)  of  this 
QAA   5.  the  employer  (or  plan 
administrator  if  the  plan  is  a 
multiemployer  plan)  may  furnish  each 
eligible  individual  with  a  copy  of  the 
single  written  document  and  all  related 


documents  that  have  been  incorporated 
by  reference.  This  alternative  cannot  be 
used  unless  the  single  written  document 
complies  in  all  material  resp>ect8  with 
the  requirements  of  29  CFR  2520.102-2 
(style  and  format  of  summary  plan 
description). 

(d)  Specific  rule  as  to  dependent  care 
assistance  programs.  If  a  plan  is  a 
dependent  care  assistance  program 
descnbed  in  section  129.  any  notice  to 
employees  that  is  required  for  any  plan 
year  commencing  on  or  after  January  1, 
"[990,  shall  include  a  general  description 
of  the  dependent  care  credit  (under 
section  21).  the  relationship  between  the 
credit  and  participation  in  the 
dependent  care  assistance  program,  and 
the  general  circumstances  under  which 
the  credit  may  be  more  advantageous  to 
a  taxpayer  than  the  exclusion.  If  any 
other  provision  of  law  requires  that  a 
notice  be  provided  to  individuals 
eligible  to  participate  in  a  dependent 
care  assistance  program,  the 
requirements  of  this  Q4A-5  are  deemed 
satisfied  to  the  extent  such  notice  meets 
the  requirements  of  this  QAA-5. 

(e)  Maintenance  of  single  written 
document.  The  notice  must  contain  a 
statement  that  the  employer  (or  the  plan 
administrator,  if  the  plan  is  a 
multiemployer  plan)  shall  make  the 
single  wntten  document  (including  all 
related  documents  incorporated  therein 
by  reference)  available  for  inspection 
upon  reasonable  notice  At  a  minimum, 
the  following  individuals  shall  t>e 
entitled  to  Inspect  and  copy  the  single 
wntten  document;  any  eligible 
individual;  any  other  employee  of  the 
employer  maintaining  the  plan;  and  any 
employee  organization  that  represents 
employees  of  such  employer.  Tlie 
document  must  be  made  available  at  no 
cost  to  the  requesting  individual  at  a 
reasonable  time  and  place  and.  if  a  copy 
of  the  document  is  requested,  a  copy  is 
to  be  provided  at  a  cost  no  greater  than 
that  prescribed  in  {  eO1.702(n(5)(iv)(B) 
of  this  Title 

(0  Method  of  nottficaliun.  Notification 
to  eligible  individuals  must  b«  provided 
by  the  employer  (or  the  plan 
administrator,  if  the  plan  is  a 
multiemployer  plan).  For  purposes  of 
this  paragraph  (f).  notice  that  otherwise 
meets  the  requirements  of  this  QAA-5 
and  IS  pnivided  by  an  insurance 
company,  health  maintenance 
organization  or  other  health  care  entity 
IS  considered  to  be  provided  by  the 
employer  Notice  must  be  provided  to  all 
eligible  uulividuals  (other  than  those 
individuals  denving  their  eligibility 
solely  through  another  individual,  such 
as  dependents  who  derive  their 
eligibility  In  a  health  plan  through  an 


employee).  Except  as  otherwise  slated 
in  the  final  sentence  of  this  paragraph 
(f),  notice  must  be  made  in  a  manner 
consistent  in  all  material  respects  with 
29  CFR  8  2520.104b-I(b)(l).  If  the 
employer  elects  to  notify  eligible 
individuals  through  the  use  of  the 
alternative  described  in  paragraph  (c)  of 
this  QAA-5,  the  notice  must  be  provided 
to  each  such  eligible  individual  either  by 
hand  or  by  mail  with  first  class  postage 
prepaid  to  the  last  known  address  of  the 
eligible  individual. 

(g)  Timing  of  notice — (1)  In  general. 
The  notice  required  under  section  89(k) 
must  be  provided  prior  to  the  first  day 
on  which  coverage  is  provided  under  an 
insured  or  insurance-type  plan  or 
benefits  are  available  under  any  other 
type  of  plan  and  prior  to  the  effective 
date  of  any  material  amendment, 
extension  or  modification  of  such 
coverage  or  benefits,  and  no  later  than  a 
reasonable  time  prior  to  the  availability 
of  any  election  with  respect  to 
participation  under  such  plan.  For 
purposes  of  this  paragraph  (g).  the  first 
date  on  which  coverage  is  provided  or 
benefits  are  available  is  the  earliest  date 
on  which  a  claim  may  be  incurred  and 
be  covered  under  coverage  provided 
under  a  written  document  in  existence 
on  the  date  the  claim  is  incurred. 

(2)  Plan  modifications.  If  there  is  a 
modification  to  a  material  term  of  a  plan 
(including  any  change  in  plan  design 
that  results  in  a  modification  of  a 
material  term),  eligible  individuals  must 
be  provided  with  notice  of  such 
modification  no  later  than  80  days  after 
the  effective  date  of  the  modification.  In 
addition,  a  notice  of  a  retroactive 
modification  will  be  treated  as 
satisfying  this  paragraph  (g)(2)  if  all  of 
the  conditions  set  forth  in  paragraph 
(d)(2)(iii)  of  QAA-3  of  this  section  are 
satisfied  with  respect  to  such 
modification. 

(3)  S'ew  employees.  If  an  employee's 
participation  m  a  plan  is  nonelective 
and  begins  within  the  employee's  first  60 
days  of  employment,  the  notice  to  such 
employee  required  under  section 
89(k)(l)(C)  IS  not  required  prior  to  60 
days  after  the  first  day  such  employee  is 
employed. 

(4)  Transition  rule.  With  respect  to  a 
plan  year  beginning  on  or  after  January 
1.  1989.  a  plan  is  not  required  to  comply 
with  this  QAA-5  prior  to  the  later  of  July 
1.  1989.  or  the  first  day  of  such  plan 
year.  The  transition  rule  of  this 
paragraph  (g)(4)  is  solely  for  purposes  of 
compliance  with  section  89(k)(l)(C).  Use 
of  the  transition  rule  of  this  paragraph 
(g)(4)  docs  not  accelerate  the  first  date 
by  which  the  plan  must  meet  the  writinM 
requirement  of  section  89{k)(l)(A). 


fh)  Examples.  The  requirements  of 
this  QAA-5  are  illustrated  in  the 
foUowing  examples: 

Example  1.  An  employer  has  its  open 
season  relating  to  health  plan  selection  from 
September  1  to  October  1.  Because  the 
employer  operates  at  several  locations, 
employees  are  provided  notice  at  different 
times.  However,  the  employer  ensures  that  all 
of  its  eligible  individuals  are  notified  during 
the  period  of  time  beginning  90  days  before 
and  ending  on  the  first  of  September.  The 
employer  has  notified  eligible  individuals  on 
a  timely  basis. 

Example  2.  An  election  with  respect  to  a 
plan  is  available  on  a  continuous  basis 
throughout  the  plan  year.  The  employer 
provides  the  required  notice  to  all  eligible 
individuals  30  days  prior  to  the  beginning  of 
the  plan  year.  The  employer  has  notified 
eligible  individuals  on  a  timely  basis. 

Example  3.  A  plan  is  amended  effective 
June  1  to  increase  the  maximum  amount 
payable  for  a  t>eneht  provided  under  the 
plan.  Tlie  amendment  is  adopted  on  May  I 
and  notice  is  provided  to  eligible  individuals 
oD  that  date.  The  amendment  relates  to  a 
material  term  of  the  plan,  and  the  employer 
has  notified  the  eligible  individuals  on  a 
timely  basis. 

Example  4.  An  employee  begins 
employment  on  October  10.  Under  the  terms 
of  the  employer's  health  plan,  the  employee 
becomes  a  participant  in  the  plan  as  of  the 
beginning  of  tlie  next  calendar  month.  If 
notice  is  provided  to  the  employee  no  later 
than  December  9,  the  employer  has  provided 
timely  notice  regardless  of  the  fact  that  the 
employee  becomes  a  participant  on 
November  1. 

Example  5.  The  facts  are  the  same  as  in 
Example  4  except  that  the  plan  is  elective. 
The  notice  is  timely  only  if  the  employee  is 
Riven  notice  pnor  to  November  1. 

Q-6:  How  does  an  employer  meet  the 
exclusive  benefit  requirement  of  section 
89(k)(l)(D)7 

A-6:  (a)  In  general.  A  plan  must  be 
maintained  for  the  exclusive  benefit  of 
those  employees  who  participate  in  the 
plan.  A  plan  may  fail  the  requirement  of 
this  QAA-6  by  reason  of  its  terms  or 
operation.  Whether  this  rule  is  satisfied 
is  baaed  on  all  of  the  facts  and 
circumstances. 

(b)  Requirements  as  to  the  individuals 
who  may  participate  in  a  plan — (1)  In 
general.  "The  exclusive  benefit 
provisions  are  satisfied  only  if  all  of  the 
participants  in  the  plan  or  plans  are 
common  law  employees  of  the  employer 
or  employers  maintaining  the  plan.  In 
the  case  of  a  voluntary  employees' 
beneficiary  association  described  in 
section  501(c)(9)  fVEBA)  that  is  part  of  a 
plan  which  must  satisfy  the 
requirements  of  section  89(k)(l)(D), 
those  individuals  who  may  participate 
in  the  plan  include  those  who  may  be 
members  of  the  VEBA  under 
§  1.501  (c)(9)-2(a). 


(2)  Deemed  common  law  employees. 
An  individual  who  is  not  a  common  law 
employee  of  an  employer  maintaining 
the  plan  and  who  receives  coverage  or 
benefits  under  such  plan  is  deemed  to 
be  an  employee  for  purposes  of 
paragraph  {h][l]  if  the  exclusion  from 
gross  income  that  is  granted  under  the 
relevant  provision  of  the  Code  (e.g., 
sections  79, 105. 106, 129  and  132)  is 
available  to  such  individual  on  the  same 
basis  that  it  is  available  to  a  common 
law  employee.  In  addition,  a  quahfied 
beneficiary,  as  defined  in  section 
4980B{g)(l).  is  treated  as  a  common  law 
employee  for  purposes  of  paragraph 
{b)(l)  of  this  Q&A-6  with  respect  to  a 
health  plan  under  which  the  qualified 
beneficiary  receives  continuation 
coverage. 

(3)  Certain  nonemployees — (!)  In 
general.  An  individual  who  is  not  a 
common  law  employee  of  the  employer 
maintaining  the  plan,  but  who  performs 
significant  services  for  the  employer  in  a 
capacity  other  than  as  an  employee,  and 
receives  coverage  or  benefits  under  such 
plan  may  be  disregarded  in  applying 
paragraph  (b)(1)  of  this  QAA-6  if  such 
individual  pays  for  such  coverage 
entirely  on  an  after-tax  basis.  Thus,  a 
nonemployee  participant  may  be 
disregarded  in  applying  paragraph  (b)(1) 
of  this  QAA-6  with  respect  to  a  health 
plan  if  the  participant  performs 
significant  services  for  the  employer  and 
purchases  the  full  covCTage  under  the 
plan  with  after-tax  contributions. 

(ii)  Self-employed  individuals.  A  self- 
employed  individual  who  is  treated  as 
an  employee  under  section  401(c)(1)  is 
treated  as  a  common  law  employee  of 
the  employer  for  purposes  of  applying 
paragraph  fb)(l)  of  this  QAA-6. 

(4)  Examples.  The  requirements  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples: 

Example  1.  Under  section  132(f)(5),  certain 
use  of  air  transportation  by  a  parent  of  an 
employee  is  treated  as  use  by  the  employee 
for  purposes  of  determining  the  excludability 
of  the  value  of  air  transportation.  The  parent 
of  the  employee  is  deemed  to  be  a  common 
law  employee  for  purposes  of  applying 
section  89(k)(l)(D)  to  a  plan  providing  such 
air  transportation  because  the  air 
tran8(x)rtation  provided  to  the  parent  is 
excludable  from  gross  income  under  section 
132. 

Example  2.  A  health  plan  provides 
coverage  with  respect  to  the  spouse  and 
dependents  of  a  common  law  employee- 
participant  Because  the  value  of  such 
coverage  is  excludable  under  section  106  and 
the  benefits  are  excludable  under  section 
105(b).  the  spouse  and  dependent  children 
are  deemed  to  be  common  law  employees 
and  the  plan  does  not  violate  the  exclusive 
benefit  requirement  of  section  89(k)  by 
reason  of  such  coverage. 


Example  3.  An  employer  allows  an 
independent  contractor  to  purchase  health 
care  continuation  coverage  under  secUon 
4980B.  The  plan  does  not  fail  to  meet  the 
requirements  of  section  Be(k)  by  reason  of  the 
participation  of  the  independent  contractor. 

Example  4  A  full-time  Life  insurance 
salesman  within  the  meaning  of  section 
77Cn(a)(20)  participates  in  an  accident  or 
health  plan  of  an  insurance  company  Since 
this  individual  is  treated  ai  an  employee  for 
purposes  of  sections  105  and  106,  the 
inclusion  of  such  an  individual  in  the  plan 
does  not  violate  the  exclusive  benefit 
requirement  of  section  89(k). 

Example  5.  A  former  employee  of  Employer 
X  participates  in  Employer  X's  accident  or 
health  plan.  Because  this  individual  is  treated 
as  an  employee  of  Elmployer  X  for  purposes 
of  sections  105  and  106.  the  former 
employee's  inclusion  in  the  plan  does  not 
violate  the  exclusive  benefit  requirement  of 
section  89{k). 

Example  6  An  individual  who  is  a  leased 
employee  with  respect  to  the  recipient  under 
section  414(n)  of  the  indivndual's  senices  is 
treated  as  an  employee  of  the  recipient  for 
purposes  of  sections  105  and  106.  and  thus, 
the  inclusion  of  such  leased  employee  in  an 
accident  or  health  plan  of  the  recipient  does 
not  violate  the  exclusive  benefit  requirement 
of  section  89(k) 

Example  7.  An  individual  who  pro\ndes 
significant  services  to  another  person  for  a 
year  but  who  is  not  a  leased  employee  under 
section  414[n)  of  such  person  and  is  not 
otherwise  an  employee  of  such  person  is  not 
treated  as  that  person's  employee  for 
purposes  of  sections  105  and  106  However. 
the  inclusion  of  such  individual  in  an 
accident  or  health  plan  maintained  by  the 
employer  does  not  violate  the  exclusive 
benefit  requirement  of  section  89(k)  if  such 
individual's  participation  in  such  plan  it  fully 
paid  for  by  such  individual  with  after-tax 
contributions. 

(c)  Multiemployer  plans.  A  multiple 
employer  plan  or  a  multiemployer  plan 
maintained  by  two  or  more  employers 
does  not  fail  to  8atisf>^  the  requirements 
of  section  89(k)(l)(D)  merely  because 
employees  of  contributing  employers 
participate  in  such  plan  or  because  the 
plan  includes  employees  of  an  employee 
organization  or  of  the  plan. 

(d)  Rules  under  other  sections  of  the 
Code  relating  to  the  individuals  who 
may  participate  in  a  plan.  Nothing  in 
this  QAA-e  modifies  any  other  section 
of  the  Code  or  the  regulations 
specifically  relating  to  who  may 
participate  in  a  plan.  To  the  extent  this 
Q&A-6  is  more  restrictive  than  another 
section  of  the  Code  or  regulations,  this 
QAA-6  applies  only  for  purposes  of 
section  89.  Notwithstanding  the 
preceding  sentence,  the  rules  relating  to 
who  may  participate  in  plans  pro\'ided 
through  organizations  to  which  section 
505  appHes  (i.e..  organizations  described 
in  sections  50l(c)(91  and  501(c)(17)) 
continue  to  be  applicable  to  such 
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(irt(anizations  Similuriy.  m  addition  to 
the  rules  contained  in  this  Q4A-©,  the 
rule  contained  In  lecfion  125(c|(l)(A) 
remrtins  npphcable  in  determining  who 
may  participate  in  a  cafeteria  plan. 

(e)  Examplf  The  provisions  of  this 
QAA-fl  are  illustrated  in  the  following 
example 

Eiontpla  A  »elf  insurvd  henl!h  plan  la 
funfi«d  Ihrough  ■  volunlary  employnes' 
ben«'fici«iry  (i»»o<:i«tuin  (within  the  me«ninjj 
of  t«< Hon  5(n(i.|(9||  which  accept*  employee 
i.onlnbiition*  I'nder  the  plan,  the  expenence 
gmn  for  ■  year  la  used  tu  fund  a  pari  of  the 
coat  of  Ike  program  for  the  following  year  by 
reducing  the  employe*  coat  of  participation 
|l  e  .  employee  premiumal  fur  all  participanta 
Thf  prtiviaion  doea  not  violate  the  exclusive 
hent-fit  rule  of  auction  8B(k) 

in  Tninsition  njlt>  A  plan  that  Is 
»ul)|ect  to  the  niles  contained  In  section 
Hft(k)  IS  not  re()uired  to  comply  with 
section  89tk)(l)(U)  prior  to  the  first  day 
of  the  plan  year  following  the  first  plan 
year  beginning  in  1989 

Q-7:  How  IS  It  determined  whether  a 
plan  18  established  with  the  intent  of 
being  maintained  for  an  indt-nnite 
period  of  time? 

A-7  (a)  In  iit'nfml  Whether  a  plan  is 
established  with  the  intent  that  it  will  be 
maintained  for  an  inilefinile  period  of 
time  as  required  by  section  89(k)(l)(F.)  is 
to  be  determined  on  the  basis  of  all  of 
the  facts  and  circumstances.  For 
purpoai's  of  section  8H(k)(l)(E).  a  plan 
generally  is  treated  as  established  with 
the  intent  that  it  will  l)e  maintained  for 
an  indefinite  period  of  time  if  if  is 
established  and  maintained  for  at  least 
a  consecutive  t2month  period 

(b)  Plan  modifnations  anil 
tHrnunatuiPH — (1)  In  tifnenil  Cienerally, 
a  plan  does  not  fail  the  requirement  of 
section  a9(k)(l)(K)  merely  because  the 
employer  reserves  the  right  to  modify  or 
terminate  the  plan  or  be<:ause  the  plan  is 
not  renewed  pursuant  to  a  specific  plan 
provision  or  is  ternunated   However,  in 
certain  ( ircumslanies,  significant 
motlifications  in  the  coverage  or  l)enefits 
under  the  plan  or  a  termination  of 
coverage  or  benefits  raises  a 
presumption  that  the  plan  was  not 
established  with  the  intent  that  it 
continue  for  an  indefinite  period  of  time. 
A  plan  IS  not  ccmsidered  to  be  modified 
or  temmated  merely  because  of  a 
change  in  the  insurance  earner  or  health 
care  provider  if  the  coverage  and 
benefits  under  the  plan  are  not 
substantially  changed 

(2)  Covenigtf  in  j'ffect  for  at  least  12 
conif'iutivp  months  The  requirement  of 
section  HH(k)n)(E)  is  not  violated  by 
reason  of  h  material  modification  or 
termination  of  a  plan,  if  such  material 
modification  or  temination  is  effective 
on  a  prospective  bdsis  and  the  affected 


coverage  (or  substantially  similar 
coverage)  has  been  In  effect  for  at  least 
a  consecutive  12-month  period.  This 
paragraph  (b)(2)  applies  even  if  the  plan 
contains  a  term  specifying  the  intent  of 
the  employer  to  terminate  the  plan  upon 
the  expiration  of  a  12-month  period. 

(3)  Coverage  in  effect  for  less  than  12 
conntH-utjve  months.  For  plan  years 
beginning  after  December  31. 1989, 
special  scrutiny  will  be  given  with 
respect  to  matenal  modifications  and 
terminations  of  a  plan  that  occur  before 
the  terminated  or  modified  coverage  or 
benefits  have  been  in  effect  for  at  least 
12  consecutive  months.  Such  a 
termination  or  modification  will  not 
violate  the  requirement  of  section 
89(k)(l)(E)  if  the  employer  can 
demonstrate  that  there  is  a  substantial, 
independent  business  reason  for  such 
termination  or  modification  and  that  the 
termination  or  modification  does  not 
discriminate  in  favor  of  one  or  more 
highly  compensated  employees. 

(4)  Certain  modifications.  A 
retroactive  modification  to  a  plan  does 
not  cause  the  plan  to  fail  to  satisfy 
section  89(k)(l)(E)  if  all  of  the  conditions 
set  forth  in  paragraph  (d)(2)(iii)  of 
Q4A-3  of  this  section  are  satisfied 
with  Inspect  to  such  modification. 

(c)  Examples.  The  requirements  of  this 
Q&A-7  are  illustrated  in  the  following 
examples: 

Examph  1  An  employer  merges  wilh 
another  company  Pursuant  to  the  merger  and 
in  order  to  conaolidate  operationa,  the 
surviving  employer  terminatea  the  health 
coverage  in  mid-year  for  the  merged 
company's  employeea  and  adds  theae 
employeea  to  the  plan  maintained  by  the 
surviving  company  The  merger  conatitute*  • 
vrflid  !iu*ineai  purpoae  for  the  termination  of 
the  health  plan  of  the  merged  company  and. 
thus,  neither  plan  has  failed  the  requirementa 
(if  iection  8B(k|(l)|El 

E\umplf  2  A  dental  plan  la  modified  on 
|uly  1  to  include  coverage  for  cerlain 
orthodontic  benefita  The  plan  year  of  the 
dental  plan  la  the  calendar  year  The 
requirementa  of  aectlon  88(k)(l){E|  are  not 
violated  if  the  orthodontic  tjenefit*  are 
eliminated  from  the  plan  on  or  after  July  1  of 
the  following  year  becauae  the  coverage 
would  have  been  in  effect  for  at  least  12 
conaecutive  montha 

Example  3  An  employer  announcea  that 
employeea  who  retire  from  the  employer  on 
or  after  age  S5  with  at  least  10  year*  of 
•ervice  will  receive  employer-provided  health 
coverage  for  1  year  after  separation  if  such 
employee*  retire  during  a  specified  2-month 
period  Thla  plan  doea  not  fail  to  aatiafy 
aectlon  88<k)(l|(E)  merely  becauae  the 
retirement  window  la  only  2  month*  long, 
becauae  tuch  window  ii  a  coverage  eligibility 
condition  rather  than  a  limitation  on  the 
penod  of  coverage  under  the  plan. 

Example  4  A  health  plan  with  a  broad 
rnnge  of  coverage  provided  to  all  nonhighly 
compensated  employee*  of  an  emplnyer  is  in 


existence  for  only  one  day  in  a  year.  The 
employer  designates  this  day  aa  the  teating 
day  for  its  health  plans.  Under  the  facts  of  the 
case,  a  reaaonable  inferenc»^ay  be  made 
that  the  Intention  of  the  employer  In  granting 
the  coverage  under  the  health  plan  in 
existence  only  cm  the  testing  day  la  to 
enhance  the  likelihood  that  the  employer's 
other  health  plan  will  satisfy  the 
nondiscnmination  requirements  of  section  88. 
This  plan  fails  the  requirement  of  section 
S9(k)(l)(E).  These  circumstances  may  alao 
result  in  a  finding  by  the  Commissioner  that 
the  plan  or  plan*  fad  the  nondiscriminatory 
provialon*  le*t  of  *«ction  a9(d)(l)(C). 

Example  5.  The  requirement  of  section 
a8(k)(1)(E)  may  be  violated  if  a  plan  is 
establiahed  under  urcumstancea  in  which  it 
ia  likely  lo  benefit  only  one  individual.  For 
example,  aasume  that  a  plan  is  adopted  after 
an  illnesa  ia  diagnosed  with  reapect  to  an 
individual  and  that  the  coverage  provided 
relates  to  this  illness.  If  the  plan  is  terminated 
after  the  (>ayment  of  these  expenses,  the  plan 
may  fail  the  permanency  requirement.  In  this 
individual  is  a  highly  compensated  employee 
these  circumstanoe*  may  also  reiult  in  a 
finding  by  the  Commissioner  that  the  plan 
fails  the  nondiscriminatory  provision*  test  of 
section  88(d)(1)(C). 

(d)  Exception  for  fringe  benefits 
constituting  no-addilional-cost  services  and 
qualified  employee  discounts.  The 
requirements  of  section  89(k)(l)(F,)  and  this 
Q*A-7  do  not  apply  to  any  plan  providing 
no-addiOonal-cost  services  as  described  in 
section  132(b)  or  to  any  plan  providing 
qualified  employee  discount*  a*  described  in 
settion  132(c). 

Q-8:  What  are  the  sanctions  for 
failure  to  meet  the  qualification 
requirements  of  section  89(k)? 

A-8:  (a)  In  general — (1)  Employer 
provided  benefits  If  a  plan  subject  to 
section  89(k)  fails  to  satisfy  any  of  the 
requirements  of  that  section,  the 
employer-provided  benefits  under  the 
plan  generally  are  not  eligible  for  any 
exclusion  from  gross  income  under  Part 
III.  Subchapter  B.  Chapter  1,  Subtitle  A, 
of  the  Code.  For  purposes  of  this  Q&A-8, 
such  benefits  are  termed 
"nonexcludable  benefits".  Thus,  for 
example,  employer-provided  benefits 
provided  under  a  health  plan  that  fails 
to  satisfy  the  requirements  of  section 
89(k)  are  not  excludable  under  section 
105  See.  however,  the  limit  on  the 
amount  of  the  nonexcludable  benefits 
under  paragraph  (c)(4)  of  this  Q&A-B.  In 
addition,  see  section  6652(k)  with 
respect  lo  certain  sanctions  that  may  be 
imposed  on  the  employer  with  respect  to 
the  employer's  responsibilities  under 
section  89. 

(2)  Employee-provided  benefits. 
F.mployee-provided  benefits  are  not 
subject  to  section  89(k)  and  continue  to 
be  subject  to  any  applicable  exclusion 
including,  for  example,  the  exclusion 


provided  in  section  104[a)(3)  with 
respect  to  accident  and  health  plans 

(3)  Determination  of  includible 
benefit  The  includible  benefit  is 
determined  by  calculating  the  total 
amoimt  of  the  benefits  provided  under 
the  plan  and  then  subtracting  the 
amount  of  the  employee-provided 
benefit.  Determination  of  the  amount  of 
the  employee-provided  benefit  must  be 
made  under  the  provisions  of  paragraph 
(d)  of  this  Q&A-fl  regarding  the 
allocation  of  benefits. 

(4)  Section  89(b)  excess  benefits. 
Except  as  provided  under  paragraph  (e) 
of  this  Q&A-8.  benefits  received  under  a 
plan  that  fails  to  satisfy  section  89(k] 
include  those  benefits  received  under 
coverage  that  constitutes  an  excess 
benefit  under  section  89(b).  That  is.  for 
example,  sections  101  and  105  (b)  and 
(c)  are  not  applicable  to  benefits 
received  under  a  discriminatory 
accident  or  health  plan  that  also  fails  to 
satisfy  section  89(k).  In  addition,  a 
plan's  failure  to  satisfy  section  89(k) 
does  not  in  and  of  itself,  affect  the 
extent  to  which  the  coverage  provided 
with  respect  to  such  plan  (as  opposed  to 
the  benefits  under  the  plan)  is  eligible 
for  an  exclusion  from  gross  income. 
Thus,  for  example,  coverage  under  a 
health  plan  does  not  fail  to  be 
excludable  under  section  106  merely 
because  the  plan  fails  to  satisfy  section 
89(k). 

(b)  De  minimis  failures  to  comply 
with  section  89(k}(l)  (A)  and  (C}-{\)  In 
general.  If  a  plan  fails  to  satisfy  the 
writing  or  notice  requirements  of  section 
89(k)  and  such  failure  constitutes  a  de 
minimis  failure  (as  defined  in  paragraph 
(b)(2)  of  this  Q4A-8),  then  the  plan  will 
be  deemed  to  have  complied  with  the 
requirements  of  section  89(k)  with 
respect  to  the  failed  requirement, 
provided  that  such  failure  is  corrected 
within  90  days  after  the  employer  has 
notice  of  such  failure. 

(2)  Definition  of  de  minimis  failure  to 
comply— (\]  In  general.  A  failure 
constitutes  a  de  minimis  failure  to 
comply  only  if  the  failure  meets  all  of 
the  requirements  of  paragraph  (b)(2)(ii) 
of  this  Q&A-a.  Whether  a  failure  to 
comply  is  described  in  paragraph 
(b)(2)(ii)  of  this  Q*A-8  is  determined 
under  all  of  the  facts  and  circumstances. 

(ii)  Requirements  for  qualifying  as  a 
de  minimis  failure — (A)  Good  faith 
effort  The  employer  must  have  acted  in 
good  faith  and  must  have  made  a 
reasonable  effort  to  comply  with  the 
applicable  requirement. 

(B)  No  discriminatory  effect.  The 
failure  must  not  have  had  the  effect  of 
causing  the  plan  to  discriminate  in  favor 
of  one  or  more  highly  compensated 
employees. 


(C)  .\'o  retroactive  reduction  of 
coverage.  Correction  of  the  failure 
cannot  require  that  coverage  be  reduced 
under  the  single  written  document  (as 
that  plan  existed  at  the  time  of  the 
failure).  That  is,  a  failure  is  not  a  de 
minimis  failure  if  its  correction  requires 
that  the  coverage  described  in  the  single 
written  document  be  reduced  with 
retroactive  effect  to  conform  to  the 
previous  operation  of  the  plan. 

(iii)  Examples.  The  requirements  of 
paragraph  (b)(2)(ii)  of  this  Q&A-8  are 
illustrated  by  the  following  examples; 

Example  1.  An  employer  provides  notice  to 
its  employees  regarding  a  health  plan. 
Despite  the  employer's  good  faiih  and 
reasonable  efforts  to  provide  timely  notice, 
the  notice  is  1  week  late.  The  notice  complies 
with  all  other  requirements  of  section  89(k) 
Provided  that  no  facts  or  circumstances 
suggest  otherwise,  this  is  a  de  minimis  failure 
to  comply.  TTie  correction  occurred  when  the 
notice  was  provided. 

Example  2.  Despite  the  employer's  good 
faith  and  reasonable  efforts,  an  employer 
fails  to  give  notice  to  its  employees  with 
respect  to  nonelective  coverage  under  a 
dental  plan  that  has  been  added  to  the 
employer's  health  program.  The  employer  has 
no  knowledge  (constructive  or  otherwise)  of 
such  failure.  Only  one  employee  incurs  a 
covered  expense  under  the  dental  program 
and  the  employee  submits  a  claim  to  the 
employer  notwithstanding  the  fact  that  the 
employee  is  not  sure  whether  the  claim  is 
covered.  If  within  90  days  of  receiving  notice 
of  the  failure  the  employer  follows  the  single 
written  document  reimburses  the  expense, 
and  gives  notice  relating  to  such  coverage 
(including  the  effective  date  of  the  dental 
plan),  then  the  employer  has  corrected  the 
failure  to  comply  with  the  notice 
requirements. 

(3)  Correction.  The  terms  "correct" 
and  "correction"  mean,  with  respect  to  a 
de  minimis  failure  to  comply,  that  the 
employer  performs  all  the  necessary 
acts  in  order  to  comply  with  section 
89(k)  and  places  the  affected  employees 
in  a  financial  position  not  worse  than 
that  in  which  they  would  have  been  if 
the  employer  had  been  in  full 
comphance  with  section  89(k).  If  a 
subsequent  notice  is  given  to  correct  a 
de  minimis  failure,  such  notice  must 
reflect  the  original  effective  date  relating 
to  the  coverage,  benefit  or  other  material 
term  that  is  the  subject  of  the  notice  and 
must  indicate  that  the  employer  will 
honor  (and  the  employer  must  in  fact 
honor)  claims  incurred  after  such 
effective  date  (including  those  prior  to 
the  date  of  such  correcting  notice).  This 
paragraph  (b)(3)  is  illustrated  in  the 
following  example: 

Example.  Despite  the  good  faith  and 
reasonable  efforts  of  the  employer,  a  benefit 
is  denied  by  a  plan  administrator  in 
contravention  of  the  written  terms  of  the 
plan.  If  at  a  later  date  payment  is  made  under 


the  plan  and  iVie  employer  otherwise  places 
the  participant  in  a  financial  position  no 
worse  than  if  the  employer  had  complied 
(eg.,  by  paying  the  benefit,  interest  if 
applicable  and  any  fees  incurred  in 
compelling  payment),  then  the  failait  i*  a  de 
minimis  failure  and  there  has  been 
correction.  If  the  employee  cannot  be  put  in 
the  same  financial  position  as  if  the  employer 
had  complied,  the  failure  cannot  be  corrected 
and  the  employer  has  failed  lo  meet  the 
requirements  of  section  89(k). 

(c)  Determination  of  the  amount  of 
nonexcludable  benefit — (1)  In  general. 
The  amount  of  a  nonexcludable  benefit 
with  respect  to  an  employee  under  a 
plan  that  fails  to  satisfv'  section  89(k) 
(including  any  insurance-type  plan)  is 
the  value  of  the  benefits  (rather  than  the 
coverage)  either  received  by  the 
employee  under  the  plan  dunng  the  plan 
year  or  received  thereafter  but  incurred 
under  coverage  in  effect  during  the  plan 
year.  Thus,  the  calculation  of  the 
amount  of  the  nonexcludable  benefit 
under  section  89(k)  is  based  on  the  plan 
year  of  the  failed  plan  and  not,  as  is  the 
case  with  the  determination  of  excess 
benefit  under  section  89(b).  on  the 
testing  year  of  the  employer  To  the 
extent  that  the  single  written  document 
does  not  reflect  a  plan  year,  the 
determination  of  the  plan  year  shall  be 
based  on  paragraph  (b)  of  QAA-10  of 
S  I.89(a}-1.  Nonexcludable  benefits 
under  section  89(k)  are  treated  as 
received  by  an  employee  at  the  time 
such  benefits  are  actually  received  or, 
but  for  the  employee's  election  to  defer 
the  receipt  of  such  benefits,  first  become 
available  for  receipt.  In  no  case, 
however,  will  the  amount  of  a 
nonexcludable  benefit  with  respect  to 
an  employee  exceed  the  limit  for  such 
employee  determined  under  paragraph 
(c)(4)  of  this  Q&A-8. 

(2)  Definition  of  plan — (i)  In  general. 
The  nonexcludable  benefits  with  respect 
to  a  plan  that  fails  to  satisfy  section 
89(k)  include  all  benefits  received  under 
such  plan.  Unless  the  special  definition 
of  plan  set  forth  in  paragraph  (c)f2)(ii)  of 
this  Q&A-8  applies,  the  nonexcludable 
benefits  are  those  benefits  described  in 
the  single  written  document  that  relates 
to  the  failure  under  section  89(k) 

(ii)  Severable  coverage.  To  the  extent 
that  the  failure  of  a  plan  to  satisfy 
section  89(k)  is  directly  and  exclusively 
related  to  a  specific  portion  or  aspect  of 
coverage  provided  in  a  plan,  such 
portion  or  aspect  of  the  coverage  may  be 
treated  as  a  separate  plan  for  purposes 
of  determining  Uhe  nonexcludable 
benefits  under  a  plan  that  fails  to  satisfy 
section  89(k).  In  such  e  case,  the 
coverage  remaining  under  the  single 
WTitten  document  after  the  severance  of 
the  coverage  providing  nonexcludable 
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benefiU  does  not  fail  to  Mtitfy  th« 
r«*quirem«nta  of  Mictma  6H(k|  tolvly  by 
reoMMi  of  th«  failure  related  to  th*- 
severed  coverage  Thii  paragraph 
(c)(2)(ii|  do«i  no*  permjt  the  srverance 
of  coverage  of  one  IrKitYwhial  from 
similar  coverage  provided  to  other 
individiials  under  the  single  written 
document. 

(3)  Exuniples.  The  re<)uirefnenl*  of 
paragrHph  |r)  |1)  and  (^J  of  thia  QAA-8 
Hn>  illustrated  by  the  folliiwin>j 
examples 

y.xatff/iif  1   An  employer  mdintttin*  a 
(ingit*  ht'dith  pUn  During   '  «i  pUn  yenr,  the 
employer  aUovsr*  a  cltiim  f'     a  pra-exiatin^ 
conditinn  in  rtir«;t  rtmtrsvi'ntion  of  • 
pf»ivi«(on  in  iho  plan  If  the  plan  ■  not 
modiflad  tn  accordanca  with  paragraph 
|JI|^)(in|  of  Q«A^  of  tha  aection  and  if  no 
correclKjn  otxrujrti.  ooKtrmne  for  thai  benefit  it 
tiaeinad  to  coaaIitut«  a  Mfparuta  plan  and  the 
IxHipfit  (hereunder  ii  nonexcludat)le 
ll(]»vr\er  unless  a  pultem  or  prHctica 
in<li(  dies  that  ttns  prrmsiDn  was  intended  to 
Ue  a  part  of  the  emplnyer'i  heaHh  plan  (e  g  . 
try  contmucnia  operHtHai  in  a  slmtlar  mannerl. 
bar\efita  property  paid  with  re«f>«ct  to  tlia 
plan  are  rs><  laxabM  by  reaaun  of  the  above 
(lesrrtbed  failure. 

Exiiutpie  Z  An  ampioyer  (ml*  lu  notify 
i-4>rtain  eligible  tndlviduala  who  an  not  highly 
cnmpen»Hted  eraployeea  coniaxning  their 
eliHihilily  to  elect  to  have  (Xrverai^e  iiniler  a 
health  plan  Ortain  (>f  the  mdlridnals  fail  to 
r«cinw  (^^Twrage  uodtR'  tka  plan  and  incar 
inedM:at  expenaea  that  are  not  ratmbtanwd 
due  to  the  fact  that  the  loanraaoa  oonpany 
refiisea  tu  retroactively  covar  tfaaaa 
indivi(lii<ds  The  pldn  relating  to  the  notice 
fails  tn  comply  with  section  80(li)  and  dil 
benefits  (fesrrifjed  in  the  iingle  written 
document  thrtt  relate*  to  the  failure  are 
n<inex(  ludahle  to  the  reaptenta. 

h'.Xiin'.pie  t  A  health  prograin  runtained  in 
<i  ungle  wrillen  doc.-ument  it  terminated.  The 
plan  pruvkled  core  arverage  and  denial  (are 
ITie  f«)rtic)n  of  the  pmgrani  (.ujntainmg  dental 
covcritge  reten'ly  bei  ame  effective  and  the 
terminrttion  with  resper.l  to  such  coverage 
fnils  to  meet  the  permanenre  requirement  of 
section  (KXliill  )(F1   The  failed  coverage  under 
thf  dental  profram  can  reasurvabl>  t>e 
«evered  fnim  ttw  balance  of  the  program 
Thus,  th*-  dfiilHl  coverage  it  treated  as  a 
iepdrale  ^Mun  dud  the  bejiefilt  thul  were 
provided  under  such  plan  are  niviexcludatile 
Other  binipfits  provided  under  the  single 
written  di)(  umenl  whir.h  relates  to  the  failed 
plan  hi>wever   are  not  affected  b^  such 
failure. 

Example  4  \  benefit  it  mittakenly  granted 
lo  a  participMnI  in  ttiat  the  ttenefit  amount 
ex<.t)eda  the  dollar  ItmiLatiun  detcnt>ed  tn  the 
aingle  wntlen  docuinent   Unlets  the  plan  it 
modified  in  Hccordance  with  prirugrapb 
(dll2|(iii)  of  QAA-3  of  this  section,  the 
operation  of  the  plan  in  a  mai^ner 
inconttiteni  with  the  smRte  wT'tten  document 
violates  the  *Tiling  re<)uirfTnenl  of  sectirm 
Mtk).  1he  amount  of  the  tienefit  in  exc:e*s  of 
the  dollar  limilalion  may  be  treated  aa 
severable  ix)verage  and  thuj  be 
nonexcludable  without  adverse  unpaot  upua 
the  baUiice  uf  the  program. 


Exampit  5  Aa  eaiployar  mainlatna  ■  core 
health  plan.  A  participant  incurs  an  expenae 
that  It  determined  by  the  plan  admmlttrator 
to  t>e  incurred  for  a  benefit  not  covered  by 
the  plan  TSe  benefit  ia  denied  by  the  plan 
admirtlatrator  tn  cowtra vwwtKm  of  the  term*  of 
the  plao.  Coverage  tor  lach  baoeilt  ■  actually 
availahie  under  the  lermt  of  the  ntivaace 
coatrsct  that  daacnba*  medical  bancfltt  and 
coverage  fiowever.  if  the  employer  i»  aot 
able  to  correct  the  failure  on  a  timely  baait. 
all  benefltt  described  In  the  tingle  vvrttten 
d(H:umenl  that  relates  to  the  faihr^  are 
nonexchxlable  becaoae  the  oorerege 
involved  It  not  raaaoaably  aewabte  froai  the 
general  core  ooverage  vider  the  pian. 

Example  8  A  notice  sent  to  participants 
fails  to  satisfy  section  aBfk)  The  notice 
contains  a  modiflcabon  of  a  material  term 
relating  to  cntmetlc  turgical  proceduret 
coverage  If  the  failure  w  not  corrected. 
benefift  recetved  under  the  coverage  of  ihe 
type  described  In  the  notice  are 
nonexcludable 

Example  7  A  notice  it  sent  to  employee 
participants  faihng  to  discloae  a  matenal 
term  of  the  plan.  The  matenal  terra  does  not 
relate  to  ■  particular  coverage  or  banefit  but 
rather  applies  to  all  benefits  under  the  plan. 
All  benefits  provided  under  the  lingte  written 
document  related  to  the  notit*  are 
nonexcludable  unless  such  failure  it 
corrected  on  a  timely  basts. 

(4)  Limit  an  nooexcJudable  amount 
Notwithstanding  any  other  provision  of 
this  QAA-41,  the  aiaount  o(  the  etnployCT- 
provided  portion  (see  paragraph  (d)(2)  of 
thiB  Q*A-6)  of  the  nonexcludable 
bcnefifi  rpceived  by  an  employee  (and 
the  employee's  spouse  and  dependents) 
duririg  a  taxable  year  of  the  employee 
under  one  or  more  accident  and  health 
plans  that  fail  to  satisfy  section  B9(k) 
(but  do  not  fail  to  be  aoctdent  or  health 
plans  under  section  105  and  lOS)  shall 
no<  exceed  the  sum  of  the  foUoMring  4 
amounts.  10  percent  of  the  employee's 
compensation  (before  inclusion  of  the 
pmployer  provided  benefit)  from  the 
employer  maintaining  the  f>lan  for  the 
employee's  taxable  year,  up  to  and 
includiog  the  dollar  amount  in  effect  for 
such  year  under  section  414(q)(lj(C);  25 
percent  of  the  employee's  compensation 
in  excess  of  such  dollar  amount  up  to 
Hnd  including  200  percent  of  such  dollar 
amount.  75  percent  of  the  employee's 
compensation  in  excess  of  200  percent 
of  such  dollar  amount  up  to  and 
including  300  percent  of  such  dollar 
amount;  and  100  percent  of  the 
employee  8  compensation  in  excess  of 
MX)  percent  of  such  dollar  amount.  The 
Imulation  under  this  paragraph  (c)(4)  is 
applied  after  the  determination  of  the 
employer  provided  portion  of  the 
nonexi  ludable  benefits  described  in 
parugraph  (d)(21  of  this  QAA-8.  but 
before  the  coordination  of 
nonexcludable  benefits  with  excess 
benefits  as  described  in  paragraph  (e)  of 
this  Q&A-d.  Compensation  of  an 


employee  as  used  in  this  paragraph 
(c)(4)  IS  compensation  as  determined 
under  section  414(q)(7)  and  with  respect 
to  the  taxable  year  of  the  employee  in 
which  the  nonexcludable  benefit  is 
received.  Thus,  for  example,  if  an 
employee  with  compensation  from  the 
employer  of  $25,000  for  ■  calendar  year 
also  receives  $204n0  in  employer- 
provided  beiwfita  under  a  hsalth  plan 
that  fads  to  satisfy  section  89(k),  the 
maximum  amount  of  nonexcludable 
benefit  for  such  employee  for  soch  year 
is  $2,500  (i.e.  10  percent  of  $25,000).  The 
remaining  tl7,500  in  benefits  under  the 
plan  that  failed  to  satisfy  section  8S(k) 
may  be  excliidebte  from  gross  iiMX>fne 
urwler  section  106.  Finally,  this 
paragraph  (c)(4)  does  not  apply  if.  in 
addition  to  failing  one  or  more  of  the 
requirements  of  section  80(V),  a  plan 
also  fails  to  be  an  accident  or  health 
plan  under  sections  106  artd  105. 

(d)  AllocaUov  between  empJoynr  end 
employee  contributions — (1)  In  general 
Section  89(k)  generally  eliminates  the 
otherwise  BTsilable  exclusions  only 
with  regard  to  benefits  attributable  to 
the  empkjyer- provided  portion  of  the 
benefits  received.  Thua,  for  example,  if  a 
portion  of  the  coverage  provided  under  a 
plan  is  attributable  to  after- tax 
employee  contributions,  an  allocation  of 
the  benefits  under  such  plan  must  be 
made  on  the  basis  of  the  relative  cost  to 
the  employer  and  the  employee  for  the 
plati.  Allocation  is  permitted,  however, 
only  to  the  extent  tliat  a  nonexcludable 
benefit  is  directly  related  to  the  portion 
of  the  coverage  under  the  plan  that  is 
attributable  to  employee  contributions 

(2)  Accident  or  health  plans.  If 
coverage  provided  under  an  accident  or 
health  plan  is  partially  attributable  to 
after  tax  employee  contributions,  an 
allocation  of  the  benefits  under  such 
plan  is  made  in  accordance  with  a 
method  set  forth  in  paragraphs  (c),  (d)  or 
(e)  of  i  1.105-1  and  the  method 
permitted  lo  determine  the  applicable 
premium  for  a  group  health  plan  under 
section  49808(0(4)  to  determine  the  cost 
uf  a  health  plan.  Fur  purposes  of  this 
paragraph,  coverage  that  is  taxable  by 
rt'Hson  of  being  considered  an  excess 
benefit  (as  defined  in  section  89(b))  is 
nut  considered  to  be  attnbutable  to 
employee  contnbutions  to  the  plan.  See 
paragraph  (e)  of  this  QAA-8  for  rules 
regarding  coordination  of  sanctions. 

(3)  Group-term  life  insurance  plans. 
The  portion  of  coverage  under  a  plan  to 
which  section  79  applies  that  is 
attributable  to  employee  contributions 
must  be  computed  in  the  manner  set 
forth  in  {  1.7a-3(e).  In  addition,  the  rule 
of  paragraph  (d)(1)  of  this  QAA-B  does 
not  apply  to  certain  benefits  received 


under  a  group-term  life  Insurance 
program  subject  to  section  79.  Thus, 
while  the  table  value  of  coverage  over 
$50,000  is  taxable  without  regard  to 
section  89,  such  coverage  is  not 
attributable  to  employee  contributions 
for  purposes  of  the  rule  in  this  paragraph 
(d).  Similarly,  coverage  that  is  taxable 
by  reason  of  being  considered  excess 
benefit  (as  defined  in  section  89(b))  is 
not  considered  to  be  attributable  to 
employee  contributions  to  the  plan.  See 
paragraph  (e)  of  this  Q&A-8  for  rules 
regarding  coordination  of  sanctions. 

(4)  Example.  The  following  example 
illustrates  the  rule  contained  in  this 
paragraph  (d): 

Example.  Employer  A  maintains  a  plan 
under  which  it  pays  two-thirds  of  the  annual 
premium  cost  on  individual  policies  of 
accident  and  health  insurance  for  its 
employees.  The  remainder  of  each 
employee's  premium  is  paid  through  after-tax 
payroll  deduction  from  the  wages  of  the 
employee.  The  annual  cost  of  coverage 
determined  by  the  method  permitted  to 
determine  the  applicable  premium  (as 
defined  in  section  49aOB(fl(4)  for  plans  to 
which  that  section  applies)  for  Employee  X  is 
$240.  of  which  $160  is  paid  by  the  employer. 
Thus,  two-thirds  (1GC//40)  of  all  amounts 
received  by  Employee  X  under  such 
Insurance  poUcy  are  attributable  to  the 
contributions  of  the  employer  and  are 
nonexcludable  if  the  plan  fails  to  meet  the 
requirements  of  section  89(k), 

(e)  Coordination  rules — (1) 
Relationship  between  statutory 
employee  benefit  plans  that  fail  to  meet 
the  section  89(h)  requirements  and 
nondiscrimination  tests.  The  employer- 
provided  benefit  (as  defined  in  S  1.89(a)- 
1  for  purposes  of  the  section  89 
nondiscrimination  tests)  with  respect  to 
a  statutory  employee  benefit  plan  must 
be  taken  into  account  for  purposes  of 
nondiscrimination  testing  under  section 
89  even  though  the  plan  has  failed  the 
requirements  of  section  89(k).  That  is, 
unless  the  coverage  under  a  statutory 
employee  benefit  plan  is  purchased  by 
the  employee  with  after-tax  employee 
contributions  (or  is  treated  as  having 
been  purchased  with  after-tax  employee 
contributions),  the  coverage  is  subject  lo 
section  89  nondiscrimination  testing.  For 
the  purposes  of  this  paragraph  (e), 
coverage  that  is  taxable  by  reason  of 
being  an  excess  benefit  under  section 
89(b)  is  not  treated  as  purchased  with 
after-tax  employee  contributions.  Thus, 
employer-provided  benefits  (as  defined 
in  paragraph  (b)  of  Q&A-l  of  this 
section)  that  are  attributable  to  such 
excess  benefits  are  nonexcludable 
benefits  if  the  plan  also  fails  section 
89(k).  Also,  a  group-term  life  insurance 
plan  subject  to  section  79  must  be 
considered  for  purposes  of  section  89 
without  regard  to  'he  fact  that  the  cost 


of  coverage  is  currently  taxable  to  the 
extent  provided  in  section  79  (those 
amounts  in  excess  of  $50,000)  or  by 
reason  of  being  considered  excess 
benefit  under  section  89(b). 

(2)  Coordination  of  sanctions  where 
there  is  a  failure  of  section  89(k)  related 
to  discriminatory  coverage — (i)  In 
general.  If  an  individual  has  a 
nonexcludable  benefit  by  reason  of 
section  89(k),  the  treatment  of  that 
benefit  and  the  related  excess  benefit 
under  section  89(b)  are  coordinated  by 
limiting  the  taxable  amount  of  any 
employee  to  the  greater  of  either  the 
nonexcludable  benefit  or  the  excess 
benefit. 

(ii)  Nonexcludable  benefit  must  be 
related  to  discriminatory  coverage. 
Coordination  of  sanctions  with  respect 
to  a  nonexcludable  benefit  under  section 
8g(k)  and  a  discriminatory  excess 
benefit  under  section  89(b]  is  available 
only  when  the  nonexcludable  benefit 
under  section  89(k)  is  related  to  the 
excess  benefit  that  is  taxable  by  reason 
of  its  being  contained  in  a 
discriminatory  employee  benefit  plan 
under  section  89(c].  For  this  purpose,  a 
plan  means  any  specific  option  under 
the  health  program.  The  determination 
of  relatedness  is  made  on  the  basis  of  all 
of  the  facts  and  circumstances. 
Generally,  if  an  employee  is  treated  as 
having  received  an  excess  benefit  under 
section  89(b)  and  the  excess  benefit 
relates  to  a  failure  to  meet  the 
requirements  of  paragraph  (d)(2)  (the  90 
percent/50  percent  eligibihty  test)  or 
(d)(4)  (the  75  percent  benefits  test)  of 
Q&A-l  of  S  1.89(a)-l,  there  is  a 
presumption  that  such  excess  benefit 
does  not  relate  to  a  plan  (or  portion 
thereof)  that  fails  section  89(k).  Thus,  for 
example,  an  employee  who  receives 
employer-provided  coverage  with  a 
value  of  $2,500  under  an  indemnity  plan 
and  employer-provided  coverage  with  a 
value  of  $750  under  a  dental  plan  and 
who  is  treated  as  receiving  cm  excess 
benefit  of  $1,000  under  section  89(b) 
because  these  health  plans  fail  to  meet 
the  requirements  of  the  75  percent 
benefits  test  or  the  90  percent/50 
percent  eligibility  test,  and  a 
nonexcludable  benefit  of  $600  because 
the  dental  plan  fails  section  89(k),  the 
entire  $1,000  excess  benefit  is  treated  as 
attributable  to  the  indemnity  plan  and 
the  total  includible  amount  would  be 
$1,600  ($1,000  plus  $600).  If  the  employee 
received  an  excess  benefit  of  $3,000 
under  section  89(b),  then  $500  of  such 
excess  benefit  would  be  allocated  to  the 
dental  plan  and  the  total  includible 
amount  would  be  $3,100.  If  the  dental 
plan  failed  the  50  percent  eligibility  test, 
then  $750  of  the  excess  benefit  or  die 
higher  of  the  excess  benefit  if  less  than 


$750  of  the  excess  benefit  related  to  the 
dental  plan  under  Q&A-9  of  §  I.89(a}-1 
or  the  $600  nonexcludable  benefit  would 
be  includible  in  the  employee's  gross 
income. 

(iii)  Coordination  where 
nonexcludable  benefit  received  in 
taxable  year  other  than  the  taxable  year 
in  which  testing  year  ends.  If  a 
nonexcludable  benefit  under  section 
89(k)  is  received  in  a  taxable  year  of  the 
employee  other  than  that  taxable  year  in 
which  ends  the  testing  year  for  which 
there  is  a  related  excess  benefit  under 
section  89(b)  (including  any  additional 
time  permitted  by  reason  of  an  election 
under  section  89(a)(2)(B))  and  if  the 
benefits  otherwise  qualify  for  the 
coordination  described  in  this  paragraph 
(e).  the  rules  of  this  paragraph  (e)(2)(iii) 
apply.  If  the  testing  year  ends  in  a  later 
taxable  year  of  the  employee  than  the 
taxable  year  in  which  the 
nonexcludable  benefit  is  received,  the 
amount  of  the  excess  benefit  that  is 
included  in  gross  income  for  the  later 
taxable  year  is  reduced  (but  not  below 
zero)  by  the  amount  of  nonexcludable 
benefit  included  in  gross  income  for  the 
earlier  taxable  year.  Similarly,  where 
the  nonexcludable  benefit  is  received  in 
a  later  taxable  year  of  the  employee 
than  the  taxable  year  in  which  the 
testing  year  ends,  the  amount  of  the 
nonexcludable  benefit  included  in  gross 
income  for  the  later  year  is  reduced  (but 
not  below  zero)  by  the  amount  of  the 
excess  benefit  included  for  the  earlier 
taxable  year  to  which  the 
nonexcludable  benefit  relates. 

(iv)  Examples.  The  provisions  of  this 
paragraph  (e)(2)  are  illustrated  by  the 
following  examples: 

Example  1.  Assume  that  an  employer's 
testing  year  under  section  S9(a)  it  the 
calendar  year.  Plan  A  has  a  plan  year 
begirmlng  on  )uly  1  and  has  an  employer- 
provided  benefit,  based  on  its  annual 
applicable  premium,  of  $^.000  Elmployee  X 
receives  a  reimbursement  under  plan  A  on 
July  10  in  the  amount  of  $500  Assume  that 
Plan  A  fails  section  89{k)  Assume  further 
that  Employee  X  has  received  $1,000  ui 
excess  benefit  for  the  testing  year,  all  of 
which  relates  to  the  total  value  of  coverage 
under  Plan  A,  For  this  calendar  year. 
Employee  X  must  include  in  gross  income 
$1,000." 

Example  2.  Assume  the  same  facts  as  in 
Elxample  1,  except  that  the  $500 
reimbursement  is  $1,500.  Elmployee  X  must 
include  in  income  $1,500. 

Example  3  Assume  that  an  employer's 
testing  year  begins  on  July  1.  Plan  A  has  an 
applicable  premium  of  $2.0(X)  and  its  plan 
year  is  the  1991  calendar  year.  Employee  X 
receives  a  reimbursement  of  $500  under  Plan 
A  on  July  10. 1991.  Assume  that  Han  A  fails 
section  89(ki.  The  employer  determines  that 
Employee  X  has  $Z,000  in  excess  benefit  in 
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the  lettirm  y««r  thai  t)*gini  luly  1,  19W1. 
r«1at«d  to  H«n  A.  Fnr  \99\  Emp>k>ypc  X  m«sl 
Include  S3O0  vn  rtom  tficooM.  Viow«ver.  for 
19(12.  Bmpioym  X  mcy  am  that  BOO  m  an 
u&«<  aftalaat  tbe  amoual  of  txceaa  benefit 
rtilalrti  lu  the  coverttg^  under  whir.h  l^ 
b^-ni^ril  WHi  ifmntaii  Thu«.  Fjnplnyae  X  K 
only  required  to  tnchide  $1,500  tn  grru* 
Income  for  IWZ  (12.000-  (500) 

ExampJ*  4  Aaauma  tiM  tanie  facta  •« 
Rxample  3.  excapt  t^t  Ej«pk>y««  X  raoptrsd 
the  r«lmbiira«iaant  oa  fane  10,  IMTl   Uaieaa 
otkar  litclM  indioaU  atharwtaa.  no  offset  la 
available  tinoe  iha  rauoburacax'at  iXui  aol 
rnJiilc  to  eueiR  benefit  Ciilcuiated  with 
n^rd  to  the  IWT  testing  year 

(f)  AuOutfiiy  to  haul  nonexcJuJabJe 
benefiLi.  Th«  CominiMianer,  ui  ravenue 
ruluifs.  noUcea  and  othar  puUUcationa  uf 
general  applicability,  may  limit  tha 
nuoaxdudahU  benefit  Lhat  «vouid 
other>viM  \m  datenxuned  iiador  aectiun 
8y(¥|  and  thij  prupuaed  regulation  to  the 
exteal  the  facta  and  ctrcumatancRa 
indicate  that  tb«  alumiaatiua  uf  th« 
oilw>rwiae  available  cxdaaiona  frtua 
groaa  inaime  would  be  iac»n>iitent  with 
the  parpoat^!*  underlyiAg  the 
requiretneBts  of  •ectiuD  aCI(k).  AmuAg 
the  Facta  and  clrcumataiicef  to  be  taken 
intu  account  are  lh«  mlatiunahip 
between  the  plant  failure  under  section 
aefk]  and  the  emplayee's  receipt  uf 
benefitf  under  auch  plan,  the  extent  to 
whitJi  the  plan'i  failure  wai  attril')utable 
to  a  recklesa  or  intentional  diaregard  of 
the  rf>quirenienti  of  lection  iO(lil.  and 
whether  the  imposition  of  the  full 
(arvction  under  teciinn  09(1)  wixjild 
impose  a  hartlahip  on  the  employee  that 
ii  not  juitified  by  tha  nature  and  degree 
of  the  plan  ■  failure 

Par.  S.  FYopoaed  }  1  12S-1  ai 
published  in  the  Fedaral  Ragialei  on 
May  7,  IflIM  («  FR  19321),  and  amended 
on  Derember  31.  IWM  (•«  FR  SfT7S3|.  (a 
amended  by  acklmK  a  new  QAA-9U  at 
the  end.  to  ne«d  aa  foUcrwa. 


I  1.t2S-1 
ioc«f«iwla 


Q-JOc  Are  there  additional  rMlea  for 
cafeteria  plana? 

A-30:  Yea  A<ldthonal  mW*  for 
cafeteria  plans  are  ctmtnlned  in  |  1  125^- 
2  and  take  efferl  as  set  forth  In  QAA-l 
of  I  1  125-2  To  the  extent  that  \  1125-2 
and  this  i  1  125-1  are  iiuionaigleiit. 
I  1  125-2  supersedes  this  {  1  125-L 

Par  4.  New  |  1  125-2  w  adiied  to  r>-ad 
>is  follows 

M  124-2    Utooa4a«»aoua  cafeteria  plan 
quae  Ho  aa  and  anawara. 

The  hillowing  is  a  liat  of  the  qtieatians 
dddreaaed  in  tkis  aaction. 

Q-l   What  are  tiia  effective  dates  of 
these  cafeteria  plan  rulea? 

Q-2  What  doea  section  125  of  the 
Code  provide? 


Q-3:  What  IS  a  cafeteria  plan  under 
section  1257 

Q-4.  What  benefits  constitute 
quahfied  benefita  and  what  beneDts 
constitute  cash  under  a  cafeteria  plan? 

Q-5  May  a  cafeteria  plan  include  a 
benefit  that  defers  the  receipt  of 
compenaation? 

Q-0:  In  what  circumstances  may 
participants  revoke  existing  elections 
and  make  new  elections  uxuier  a 
cafeteria  plan? 

Q-7  How  do  the  rules  governing  the 
tax  favored  treatment  of  employer- 
provided  benefits  apply  to  plans  that  are 
flexible  spending  arrBngements? 

Q-l  What  are  the  effective  dates  of 
these  cafeteria  plan  rules? 

A-1;  QAA-l  through  Q&A-6  of  this 
I  1 125-2  apply  to  plan  years  of  cafeteria 
plans  as  set  forth  In  QAA-10  of 
{  1  f!9ta)-l  (regarding  the  effective  dale 
of  section  89).  QAA-7  of  this  (  1  125-2 
(relathi^  to  flexible  spending 
arrangements)  applies  to  plan  years 
beginntng  after  Decen\ber  31. 1989. 

Q-2:  What  does  section  125  of  the 
Code  provide? 

A-2:  hi  general,  an  employee  who  has 
an  ejection  among  nontaxable  benefits 
and  taxable  benefits  (indnding  cash) 
must  tntdude  In  gross  income  arry 
taxable  benefits  that  the  employee  could 
have  actually  received  pursnant  to  the 
employee's  election.  T^e  amoant  of 
these  benefits  it  Induded  in  the 
employee's  Income  in  the  year  m  which 
the  employee  would  have  actually 
received  tne  taxable  benefits  if  the 
employee  had  elected  such  benefits. 
This  generally  is  the  result  even  if  the 
employee's  election  between  the 
nontaitable  benefits  and  taxable 
benefits  Is  made  prior  to  the  year  tn 
which  the  employee  would  ha\"e 
actnally  received  the  taxable  benefits 
However,  section  125  provides  that  cash 
(inchidmg  certain  taxable  benefits) 
pmvided  nnder  a  nondiscriminatory 
cafeteria  plan  wiH  not  be  included  In  a 
participants  gross  tncome  merely 
because  the  participant  has  tha 
oppjortunity .  before  the  cash  becomes 
currently  available  to  the  participant,  to 
chcH)Be  among  cash  and  the  nontaxable 
benefits  under  the  cafeteria  plan 

Q-3:  What  is  a  cafeteria  plan  under 
section  125T 

A-3-  A  cafeteria  plan  is  a  plan 
maintained  by  an  employer  for  the 
benefit  of  Its  employees  that  satisfies 
the  requirements  of  sectitm  89(k).  under 
which  all  participants  are  employees, 
and  under  which  each  participant  has 
the  opportunity  to  choose  among  r^sh 
and  qualified  benefits  Additionally,  a 
cafeteria  plan  satisfies  the  written  plan 
document  requirement  of  clause  (v)  of 
QiA-3  of  I  1  125-1  only  if  the  plan 


describes  the  maximum  amount  of 
elective  cootributions  available  to  any 
employee  under  the  plan  either  by 
stating  the  maximum  dollar  amount  or 
maximum  percentage  of  compeoaatio.T 
that  may  be  contributed  as  elective 
contributions  ander  the  plan  by 
employees  or  by  stating  the  method  for 
determining  the  maximum  amount  or 
peroentage  of  elective  contributions  lhat 
employees  may  make  loder  the  plan. 
The  meaning  of  "elective  contrilMitions  " 
under  a  cafetene  plan  is  the  same  as  the 
meaning  of  "salary  reduction 
coQtnbutKMis"  under  a  cafeteria  plan. 
See  also  paragraph  (a)(2)  o^  QftA-8  of 
S  1  89(a)-l. 

Q-4:  What  benefits  constitute 
qualified  benefits  and  what  benefits 
cunimtute  cask  under  a  cafeteria  plan? 

A-4:  (a)  QuaJifjed  benefit*— \\)  In 
genpral.  A  bancfit  ia  a  qualified  benefit 
imder  a  cafeteria  plan  if  the  benefit  dof  s 
not  defer  the  receipt  of  compensation 
and  the  benefit  is  not  includable  in  an 
employee's  gross  income  by  reason  of 
an  express  provision  of  Chapter  1  of  the 
Code.  Id  the  case  of  inauraoce-type 
benefits,  such  as  benefits  provided 
under  acodent  or  health  plans  (sections 
106  and  106)  and  group-term  Hfe 
insurance  plans  (section  79).  the  benefit 
is  the  coverage  under  the  plan. 

(2)  Items  that  canaiJtule  qualified 
benefits — [\]  .Accident  or  health  plans 
Coverage  under  an  accident  or  health 
plan  IS  a  qualified  benefit  to  the  extent 
that  such  coverage  is  excludable  from 
income  under  section  106.  Thus,  for 
example,  coverage  under  a  long-term 
disability  plan  and  coverage  under  an 
accidental  death  and  dismemberment 
policy  may  be  qualified  benefits. 

(ii)  Group-term  life  insurance.  Group 
term  life  insurance  coverage  that  is 
excludable  From  gross  income  under 
section  79  and  group-term  life  insurance 
coverage  that  is  includable  in  gross 
income  solely  because  the  death  benefit 
payable  thereunder  ia  in  excess  of  the 
dollar  limit  of  section  79  are  qualified 
benefits 

(iii)  Certain  discriminatory  benefits. 
Accident  or  health  plan  coverage,  group- 
terro  life  insurance  coverage,  and 
benefits  under  a  dependent  care 
assistance  program  do  not  fail  to  be 
qualified  benefits  under  a  cafeteria  plan 
merely  because  they  are  mcludable  m 
gross  income  eolely  because  of  section 
89  or  any  other  applicable 
nondiscrimination  requirement  (e.g., 
section  129(d)). 

(iv)  Certain  deperuieat  care 
assistance  benefits.  Benefits  under  a 
dependent  care  assistance  program  that 
would  have  been  excludable  from  gross 
income  under  section  129  but  for  the 


elimination  of  overnight  camp  expenses 
from  dependent  care  assistance  under 
such  section  (effective  January  1. 1968) 
or  the  reduction  of  the  age  limit  on 
children  qualifying  aa  dependents  under 
such  lection  (effective  Jamiary  1, 1988) 
do  not  fail  to  be  qualified  benefits 
merely  because  such  changes  in  law 
cause  such  benefits  to  be  taxable. 
However,  the  preceding  sentence 
apphes  only  if  the  benefits  are  provided 
under  a  program  that  otherwise  qualifies 
as  a  dependent  care  assistance  program 
under  section  12a  are  taxable  to  the 
employee  upon  receipt  and  are 
provided  by  the  December  31  next 
following  the  effective  date  of  the 
applicable  change  in  law.  After  such 
date,  such  benefits  will  not  constitute 
quahfied  benefits  but  may  be  treated  as 
cash  pwsuant  to  paragraph  (b)  of  this 
Q&A-4. 

(b)  Currently  taxable  benefits  treated 
as  cash.  In  general,  a  benefit  is  treated 
as  cash  if  such  benefit  does  not  defer  the 
receipt  of  compensation  and  an 
emploj^ee  who  receives  such  benefit 
purchases  such  benefit  with  after-fax 
employee  contributions  or  is  treated,  for 
all  purposes  under  the  Code  (including, 
for  example,  reporting  and  withholding 
purposes),  as  receiving,  at  the  time  that 
such  benefit  is  received,  cash 
comperrsation  equal  to  the  fuD  value  of 
such  benefit  at  such  time  and  then 
purchasing  such  benefit  with  afier-tax 
employee  contributions.  Thus,  for 
example,  long-term  disability  coverage 
is  treated  as  cash  if  the  cafeteria  plan 
provides  that  an  employee  may 
purchase  the  coverage  under  the  plan 
with  after-tax  employee  contributions, 
or  provides  that  the  employee  receiving 
such  coverage  is  treated  as  having 
received  cash  compensation  equal  to  the 
value  of  the  coverage  and  then  as 
having  purchased  the  coverage  with 
after-tax  employee  contributions.  Any 
taxable  benefit  that  is  not  described  in 
paragraph  (a)  of  this  Q&A-4  and  is  not 
treated  as  cash  under  this  paragraph  (b) 
may  not  be  included  in  a  cafeteria  plan. 

(c)  Qualified  cash  or  deferred 
arrangements.  Elective  contributions  to 
a  qualified  cash  or  deferred  arrangement 
(section  401(k))  are  permitted  under  a 
cafeteria  plan.  In  addition,  after-tax 
employee  cootributions  under  a 
qualified  plan  sub>ect  to  section  401(m) 
are  permitted  under  a  cafeteria  plan. 
The  right  to  make  such  contributions 
will  not  cauae  a  plan  to  fail  to  be  a 
cafeteria  plan  merely  because,  under  the 
qualified  plan,  employer  matching 
contributions  are  made  with  respect  to 
elective  or  after-tax  employee 
contributions. 
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(d)  Benefits  that  do  not  constitute 
qualified  benefits  or  cash.  BenefiU  of 
the  type  described  in  section  117  or  132 
do  not  constitute  qualified  benefits  or 
cash  and  thus  may  not  be  mcluded  in  a 
cafeteria  plan  regardless  of  whether  any 
such  benefit  ia  purchased  with  after-tax 
employee  contributions  or  on  any  other 
basis.  Thus,  for  example,  health 
diagnostic  or  examination  plans  are 
qualified  benefits  under  a  cafeteria  plan 
because  such  plans  are  accident  or 
health  plant  that  are  eHgible  for  the 
exclusion  under  section  108  and  are  not, 
in  any  case,  eligible  for  the  exclusion 
under  section  132. 

Q-5:  May  a  cafeteria  plan  include  a 
benefit  that  defers  the  receipt  of 
compensation? 

A-5:  (a)  In  general.  A  cafeteria  plan 
may  not  include  any  plan  that  crffers  a 
benefit  that  defers  the  receipt  of 
compensation.  In  addition,  a  cafeteria 
plan  may  not  operate  in  a  manner  that 
enables  employees  to  defer 
compensation.  For  example,  a  plan  that 
permits  employees  to  carry  over  unused 
elective  contributions  or  plan  benefits 
(e.g.,  accident  or  health  plan  coverage) 
from  one  plan  year  to  another  operates 
to  defer  compeosatioiL  This  is  tbe  case 
regardless  of  how  the  contributions  or 
benefits  are  used  by  the  employee  in  the 
subsequent  plan  year  le.g„  whether  they 
are  automatically  or  electiveiy 
converted  into  another  taxable  or 
nontaxable  benefit  in  the  subsequent 
plan  year  (x  used  to  pnnride  additional 
benefits  of  the  same  type).  Similarly,  a 
cafeteria  plan  operates  to  permit  the 
deferral  of  compensation  if  the  plan 
permits  participants  to  use  contributions 
for  one  plan  year  to  purchase  a  benefit 
that  wUl  be  provided  in  a  subsequent 
plan  year  (e.g..  hfe,  health,  disabihty.  or 
long-term  care  insurance  coverage  with 
a  savings  or  investment  feature,  such  as 
whole  life  insurance).  For  example,  a 
cafeteria  plan  operates  to  permit  the 
deferral  of  compensation  if  the  cafeteria 
plan  includes  a  health  plan  that  is  a 
flexible  spending  arrangement  (as 
defined  in  Q&A-7  of  this  section)  and 
such  health  plan  may  reimburse 
participants'  premium  payments  for 
other  accident  or  health  coverage 
extending  beyond  the  end  of  the  plan 
year.  See  Q&A-7  of  this  section  for  the 
treatment  of  experience  gains  under  a 
health  plan  that  is  a  flexible  spending 
arrangement. 

(b)  Exceptions.  A  plan  does  not  fail  to 
be  a  cafeteria  plan  merely  because  the 
plan  permits  participants  to  make 
elective  contributions  under  a  qualified 
cash  or  deferred  arrangement  tmder 
section  401(k)  or  permits  participants 
employed  by  certain  educational 


institutions  to  purchase  retiree  group- 
term  life  insurance.  Similariy.  a  cafeteria 
plan  does  not  include  a  benefit  that 
defers  the  receipt  of  compensation 
merely  bet^ose  the  cafeteria  plan 
provides  the  opportunity  Lo  make  after- 
tax employee  contributions  subject  to 
section  401(111)  under  a  qualified  plan  bi 
addition,  a  cafeteria  plan  will  not  be 
ti^ated  as  inclndmg  a  benefit  that  defers 
the  receipt  of  compensation  merely 
because,  nnder  the  qualified  piaa 
employer  matching  contribution*  (as 
defmed  In  section  401(m)(4)(A))  are 
made  with  respect  to  such  elective 
contributions  or  after-tax  employee 
contnbutions.  Finally,  reasonable 
premium  rebates  or  policy  dividends 
paid  with  respect  to  benefits  provided 
uiKier  a  cafeteria  plan  do  not  constitute 
impermissible  deferred  compensation  if 
such  rebates  or  dividends  are  paid 
before  the  close  of  the  12-moDtb  penod 
immediately  following  the  plan  year  to 
which  such  rebates  and  dividends 
relate. 

(c)  Treatment  of  paid  I'ocatjon  days 
under  a  cafeteria  plan  — (l )  In  general.  A 
cafeteria  plan  may  include  elective,  pa.'d 
vacation  days  by  permitting  participants 
to  receive  either  additional  or  fewer 
paid  vacation  days  than  the  employer 
otherwise  provides  to  the  employees  on 
a  nonelective  basis,  if  the  inclusion  of 
elective  vacation  days  under  the  plan 
does  not  operate  to  permit  the  deferral 
of  compensation. 

(2)  Ordering  of  elective  and 
nonelective  vacation  days.  In 
determining  whether  a  plan  that 
provides  for  paid  vacation  days 
operates  to  permit  the  deferral  of 
compensation,  and  thus  fails  to  be  a 
cafeteria  plan,  a  participant  is  deemed 
to  use  nonelective  vacation  days  (i.e., 
the  vacation  days  with  respect  to  which 
the  employee  had  no  election)  before 
elective  vacation  days. 

(3)  Cashing  out  unused  elective 
vocation  days.  A  plan  does  not  operate 
to  permit  the  deferral  of  compensation 
merely  because  the  plan  permits  a 
participant  who  has  not  used  all 
elective,  paid  vacation  days  for  a  plan 
year  to  receive  in  cash  the  value  of  such 
unused  days  in  exchange  for  such  days 
if  the  participant  receives  the  cash  on  or 
before  the  earlier  of  the  last  day  of  the 
plan  year  of  the  cafeteria  plan  or  the  last 
day  of  the  employee's  taxable  year  to 
which  the  elective  contributions  used  to 
purchase  the  unused  days  relate. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (cj: 

Example  1.  Assune  that  an  employer 
provides  an  eiapioyee  witli  2  week*  of  paid 
vacation  for  each  calendar  year  and 
maintains  a  calendar  year  cafeteria  plan  that 
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p«"rmiti  Ihn  «mplo>i»«  lo  ■pun,h.ii»'     v*:;h 
rle(  tiv»  ( ontnbulioni   in  «()(illuinHl  wfrk  c;f 
paid  vMcatiiin   A»»ume  further  thai  Kmployff 
A   with  I  caianiUr  l»\  yenr  piii^  hate*  I 
Hilililional  week  of  vncatiDn  If  Fjnployee  A 
us««  only  2  we«<ka  of  vacation  diinnfi  the 
vear   the  nnipinype  is  Irealml  ai  hnvir»<j  u»«mI 
the  2  n.inrlei  'ive  w(^k»  anil  at  having 
relainnl  the  1  rlwtive  week   If  the  1 
rvmaminn  week  |i  a  .  the  elective  week)  may 
t>«  earned  over  lo  the  next  year  |or  the  value 
thereof  uaeii  for  any  other  ptirpoae  in  the  ne\'. 
yearl.  the  plan  operate!  lo  t)ermil  the  deferriil 
of  (  onipen»«tion  and  ihui  ii  not  a  lafetena 
plan   However  the  cafeteria  plan  niny  penjni 
the  employee  to  receive  the  value  of  the 
unuaed  elertive  vn(.atlon  week  in  c«»h  before 
t.'.e  end  of  ihe  applirjitile  calenitar  year 

/■  iijm/T,>  /  The  facta  atr  Ihe  laine  ii  set 
forth  in  Kxample  1.  except  that  Fjnployee  A 
uaea  only  1  wet'k  of  vacation  during  the  year 
Ihua.  Kniployee  A  ii  treated  ai  having  uaed  1 
nonelei  tive  week  and  ai  ha  v  inn  rftrtine<i  1 
n<niele(  live  week  ai  well  aa  1  elc(  l;ve  week 
of  vacation   Becauae  the  noneici  t;\e  vaiujtion 
duya  are  not  part  of  Ihe  cafeteria  plan  (i  e  . 
the  employer  or  plan  doet  not  permit 
particlpanla  to  exchange  regular  vacation 
day*  for  other  beneflltl   Kniployee  A  may  t>e 
permitted  to  carry  over  Ihe  1  nonelective 
week  of  vacation  to  the  next  year   In 
addition,  under  Ihe  terma  of  the  i  afcleria 
plan,  Kniployee  A  muat  either  forft-it  the 
rt-maininji  elective  vacation  wet-k  or  receive 
In  caah  the  value  of  auch  uniinpil  diiya  before 
the  end  of  the  applicatile  caler.dar  \e(ir 

Q-W  In  what  circumstances  may 
participant*  revoke  pxislmn  elections 
Hiui  mrtke  new  elei  tiinis  unilcr  h 
cafeteria  pl,«n? 

A-«  Irtj  In  jiPiuTul  A  plan  is  not  a 
cafeteria  plan  unless  the  plan  inquires 
thai  participants  make  elections  among 
the  benerits  offered  under  the  plan.  In 
Kener.il.  an  election  will  not  be  deemed 
to  have  heen  mnde  If,  after  a  participant 
h'ls  elected  and  begun  lo  receive  a 
benefit  under  the  plan,  the  participant  is 
permitted  to  revoke  the  election  liuririx 
the  period  of  co\t;.''age  under  the  plan, 
even  i.'  the  revocation  relates  only  to  the 
remaining  portion  of  the  coverage  pi-r'.od 
with  respect  to  the  benefit  and  even  if 
the  revocation  Is  In  response  to  a  change 
in  the  tax  treatment  of  such  l»enefit 
However,  m  the  circiiinstant  es  Hpe<  ified 
i:i  paragraphs  (b)  through  (g|  of  this 
Q»A-tJ.  notwiihstrtiidmg  (JAA-^  of 
i  1  125-1,  Ihe  terms  of  a  cafeteria  plan 
may  permit  a  participant  to  revoke  an 
existing  elet  tion  and.  in  some  cases,  in 
tiiake  a  new  elei:tion  with  respei  t  to  the 
remaining  portion  of  the  period  of 
coverage  If  a  new  election  is  permitted 
under  this  OAA-6.  then  such  new 
election  must  be  consmtent  with  Ihe 
reason  that  such  change  whs  pe'"Tiilted 
111  addition,  a  cafeteria  plun  mav  [lentiil 
un  election  change  to  the  extent 
required  under  paragraph  |c)|6)  of  (JA,^- 
3  of  J  1  ttH(a)-1    Su(  h  election  changes 
will  mil  cause  taxable  benefits  offered 


under  the  cafeteria  plan  to  be  treated  as 
currtmtly  available  to  employees.  See 
QAA-7  of  this  section  for  certain 
additional  limits  on  election  changes 
that  relate  to  certain  flexible  spending} 
arrangements. 

(b)  Significant  cost  or  coverage 
changes — (1)  Cost  changes.  If  the  cost  of 
a  health  plan  provided  by  an 
independent,  third  party  provider  under 
a  cafetena  plan  increases  or  decreases 
during  a  plan  year  and  under  the  terms 
of  the  cafetena  plan,  employees  are 
required  to  make  a  corresponding 
change  in  their  premium  payments,  the 
cafetena  plan  may.  on  a  reasonable  and 
consistent  basis,  automatically  increase 
or  decrease,  as  the  case  may  be,  all 
affet  ted  participants'  elective 
contnbutions  or  after-tax  employee 
contributions  for  such  health  plan 
Alternatively,  if  the  premium  amount 
significantly  increases,  a  cafetena  plan 
may  permit  participants  either  to  make  a 
corresponding  change  in  their  premium 
payments  or  lo  revoke  their  elections 
and.  in  lieu  thereof  to  receive  on  a 
prospective  basis,  coverage  under 
another  health  plan  with  similar 
coverage.  No  elective  adjustments  of 
participants'  contnbutions  or 
revocations  of  participants'  elections 
other  than  those  provided  for  in  the 
preceding  sentence  may  be  permitted 
under  a  cafeteria  plan  on  account  of 
changes  m  the  cost  of  a  health  plan. 

|2)  Covt'nige  changes  If  the  coverage 
under  a  health  plan  provided  by  an 
independent,  third-party  provider  is 
significantly  curtailed  or  ceases  duririg  a 
period  of  coverage,  a  cafetena  plan  may 
permit  all  affected  participants  to 
revoke  their  elections  of  the  health  plan 
and.  in  iieu  thereof,  lo  receive  on  a 
pro8p»'ctive  li.isis  coverage  under 
another  health  plan  vMlh  similar 
coverage. 

(t  j  Certain  changes  in  family  status 
A  cafeteria  plan  may  permit  a 
participant  lo  revoke  a  benefit  election 
during  a  period  of  coverage  and  lo  make 
a  new  election  for  the  ren.aining  portion 
of  tiie  period  if  the  revocation  and  new 
election  are  both  on  account  of  a  change 
in  family  status  and  are  consistent  with 
sut  h  change  in  family  status.  For 
purposes  of  this  paragraph  |d|.  examples 
I'f  I  hanges  in  fanuiy  status  for  which  a 
benefit  election  change  may  be 
permitted  include  the  marriage  or 
divorce  of  the  employee,  the  death  of  the 
em(  luyee  s  spouse  or  a  dependent,  the 
tnrth  or  adoption  of  a  child  of  the 
employee,  the  termiruilKin  of 
employment  (or  the  c  ommencernent  of 
en^ploymeni)  of  the  employee  s  spouse, 
the  switching  from  part  time  to  full  time 
employment  st.itaa  or  from  full  time  to 
part-time  status  by  llie  employee  or  the 


employee's  spouse,  and  the  taking  of  an 
unpaid  leave  of  absence  by  the 
employee  or  the  employee  s  spouse 
Election  changes  are  also  permitted 
where  there  has  been  a  significant 
change  in  the  health  coverage  of  the 
employee  or  spouse  attnbutable  to  the 
spouse's  employment.  Benefit  election 
changes  are  consistent  with  family 
status  changes  only  if  the  election 
changes  are  necessary  or  appropnatc  as 
a  result  of  the  family  status  changes. 

(d)  Separation  from  sen' ice.  A 
cafeteria  plan  may  permit  an  employee 
who  separates  from  the  service  of  the 
employer  during  a  penod  of  coverage  to 
revoke  existing  benefit  elections  and 
terminate  the  receipt  of  benefits  for  Ihe 
remaining  portion  of  the  coverage 
penod.  However,  in  such  case,  the  plan 
must  prohibit  the  employee,  if  the 
employee  should  return  to  service  for 
the  employer,  from  making  new  benefit 
elections  for  the  remaining  portion  of  the 
periiid  of  coverage. 

(e)  Cessation  of  required 
contributions  A  cafetena  plan  may 
provide  that  a  benefit  will  cease  to  be 
provided  to  an  employee  if  the  employee 
fails  to  make  the  required  premium 
payments  with  respect  to  the  benefit 

(e  g.,  employee  ceases  to  make  premium 
payments  for  health  plan  coverage  after 
a  separation  from  service)  However,  in 
such  case,  the  plan  must  prohibit  the 
employee  from  making  a  new  benefit 
election  for  the  remaining  portion  of  the 
penod  of  coverage. 

(f)  Elective  contributions  under  a 
qualified  cash  or  deferred  arrnnyi-ment. 
A  cafetena  plan  m.ay  permit  a 
participant  who  has  elected  to  make 
elective  contnbutions  under  a  qualified 
cash  or  deferred  arrangement  (within 
the  meaning  of  section  4t>l(k))  to  modify 
or  revoke  the  election  as  permitted 
under  section  401{k)  Similarly,  a 
cafeteria  plan  may  permit  a  participant 
who  has  elected  to  make  after-tax 
employee  contributions  subject  to 
section  401(m)  to  modify  or  revoke  the 
elei  tiun  as  permitted  under  section 
401(m)  Thus,  for  example,  a  cafeteria 
plan  may  include  a  benefit  option 
providing  for  elective  contributions 
under  a  qualified  cash  or  deferred 
arrangement  which  requires  that   a?  a 
condition  of  a  hardship  distribution,  the 
employee  receiving  the  distribution 
cease  making  elective  contributions 
under  the  arrangement  for  a  specified 
period 

Q-7  How  do  the  rules  governing  the 
tax  favored  treatment  of  employer- 
provided  benefits  apply  to  plans  that  are 
flexible  spending  arrangements? 

A-"   i'ii]  In  genfra!  Health  plans  that 
are  flexible  spending  arrangements  as 


defined  in  paragraph  (c)  of  this  Q4A-7 
(heahh  FSA«)  mnat  corfOTm  to  the 
generally  applicable  niies  under 
sections  lOS  utd  106  in  order  for  tbe 
coverage  and  reimbursementt  under 
such  plans  to  qualify  for  tax-favored 
treatment  under  lodi  sections.  Thus, 
health  FSAs  must  qualify  as  accident  or 
health  plans.  This  means  that,  in 
general,  while  the  health  coverage  under 
the  FSiA  need  not  be  provided  through  a 
commercial  insurance  coDtract,  health 
FSAs  must  exhibit  the  risk-shifting  and 
risk-disthbutioQ  characteristics  of 
insurance.  Similarty,  reimbursements 
under  health  FSAs  must  be  paid 
specifically  to  reimburse  the  participant 
for  medical  expenses  incurred 
previously  during  the  period  of 
coverage.  Furthermore,  a  health  FSA 
cannot  operate  under  a  cafeteria  plan  in 
a  manner  that  enables  participants  to 
receive  coverage  only  for  periods  for 
which  the  participants  expect  to  rncm- 
medical  expenses  if  such  periods 
constitute  less  than  a  plan  year.  A 
reimbursement  is  not  paid  specifically  to 
reimburse  the  participant  for  medical 
expenses  if  the  partiopant  is  entitled  to 
these  amounts,  in  the  form  of  cash  or 
any  other  taxable  or  nontaxable  benefit 
(including  health  coverage  for  an 
additional  period),  without  regard  to 
whether  or  not  the  employee  incurs 
medical  expenses  during  the  period  of 
coverage.  A  health  FSA  will  not  qualify 
for  tax-favored  treatment  under  sections 
105  and  106  of  the  Code  if  the  effect  of 
the  reimbursement  arrangement 
eliminates  all,  or  sobetantiaDy  all,  risk 
of  loss  to  the  employer  maintaining  the 
plan  or  other  insurer.  These  rules  apply 
with  respect  to  a  health  plan  without 
regard  to  whether  the  plan  is  provided 
through  a  cafeteria  plan.  See  Q&A-17  of 
§  1.125-1. 

(b)  Special  requirements — (1)  In 
general.  A  health  FSA  most  satisfy  the 
requirements  set  forth  in  this  paragraph 
(b)  in  order  for  the  employer-provided 
health  coverage  provided  through  the 
health  FSA  to  qualify  for  the  exclusion 
from  income  under  section  106  and  for 
the  reimbursements  and  other  benefits 
pursuant  to  the  health  FSA  coverage  to 
qualify  for  the  exclusion  from  income 
under  section  105. 

(2)  Uniform  coverage  throughout 
coverage  period.  The  maximum  amount 
of  reimbursement  under  a  health  FSA 
must  be  available  at  ail  times  during  the 
period  of  coverage  [properly  reduced  as 
of  any  particular  time  for  prior 
reimbursements  for  the  same  period  of 
coverage).  Thus,  the  maximum  amount 
of  reimbursement  at  any  particular  time 
during  the  period  of  coverage  cannot 
relate  to  the  extent  to  which  the 


participant  has  paid  the  required 
premiTons  for  coverage  under  the  health 
FSA  for  the  coverage  period.  Similarly, 
the  payment  schedule  for  the  required 
premiums  for  coverage  under  a  health 
FSA  may  not  be  based  on  the  rate  or 
amount  of  covered  daims  incurred 
during  the  coverage  period. 
Reimbursement  will  be  deemed  to  be 
available  at  all  times  if  it  is  paid  at  least 
monthly  or  when  the  total  amoont  of  the 
claims  to  be  submitted  is  at  least  a 
specified,  reasonable  minimum  amount 
(e.g.^  $50).  If  the  empk^ee  revokes 
existing  elections,  the  employer  must 
reimburse  the  employee  for  any  amount 
previously  paid  for  coverage  or  benefits 
relating  to  the  period  after  the  date  of 
the  employee's  sepeiration  from  service 
regardless  of  the  employee's  claims  or 
reimbursements  as  of  such  date.  The 
following  examples  ilhistrate  the  rules  of 
this  paragraph  (bX2]: 

Example  1.  Assunie  that  an  employee 
elects  coverage  under  a  healtli  FSA  providing 
coverage  of  up  to  $300  in  medical  expenses 
and  the  amraal  premiuni  for  a  calendar  year 
of  coverage  is  $300.  Asinme  also  that  the 
employee  r»  permitted  to  pay  the  $300 
premiinn  through  salary  reduction  of  $25  per 
month  throughout  the  coverage  period.  The 
emptojree  must  be  eligible  to  receive  the 
maximum  ammmt  of  reimbursement  of  $300 
at  all  times  throtighont  the  coverage  period 
(reduced  by  prior  reimbursements).  Thus,  if 
the  emplcqree  incurs  $2S0  of  medical 
expenses  la  January,  the  full  $250  mu«l  be 
available  for  reLrabursement  even  though  the 
employee  has  made  only  one  premiiim 
payment.  If  tl^e  employee  incurs  another  $50 
in  health  expenses  in  February,  the  remaining 
$50  of  the  S300  maxinuin  must  be  available 
for  reimburaemenL  The  employer  or  plan  may 
not  provide  for  an  acceleration  of  the 
required  premium  peyments  based  on  the 
employee's  incurred  claims  and 
reimbursements.  "* 

Example  2.  Assume  that  an  employee 
elects  coverage  under  a  health  FSA  with  a 
maximum  reimbursement  limit  of  $500  for  a 
calendar  year  of  coverage  and  is  required  to 
pay  the  $450  premium  for  such  covera^  in 
two  equal  $225  inctaUments,  one  at  tiie 
beginning  of  the  period  of  coverage  and  the 
secor>d  installment  by  the  k>eginnnig  of  the 
sixth  month  of  coverage.  Assuine  further  that 
the  employee  incurs  a  $400  medical  expense 
in  February  and  the  FSA  makes  a  $400 
reimbursement  to  the  employee  in  March. 
The  employee  does  not  incur  any  additional 
medical  exf>ense8  before  the  end  of  June,  at 
which  time  the  employee  separates  from 
service.  If  the  employee  fails  to  make  the 
second  premitun  iostallment,  the  employee's 
coverage  under  the  FSA  may  be  terminated 
as  of  the  end  of  )une  so  that  medical 
expenses  incurred  after  June  are  not  covered. 
If  the  employee  pays  the  second  premium 
instaHment,  the  employee's  coverage  under 
the  FSA  must  continue,  so  that  additional 
medical  expenses  (up  to  the  remaining  $100) 
incurred  before  the  end  of  December  art 
covered. 


(3)  Twelve-month  period  of  covero^. 
Tlie  period  of  coverage  under  a  health 
FSA  must  be  12  months  or.  in  the  case  of 
a  short  first  plan  year  or  a  short  plan 
year  of  a  cafeteria  plan  where  the  plan 
year  is  being  changed,  the  entire  short 
plan  year.  Election  changes  to  increase 
or  decrease  the  level  of  coverage  under 
a  health  FSA  during  the  12-month  pprir>d 
of  coverage  are  not  permitted  with 
respect  to  health  FSAs.  However,  a 
cafeteria  plan  may  permit  participants 
to  make  health  FSA  election  changes  for 
the  remaining  portion  of  the  12-roonth 
period  of  coverage  on  account  of  and 
consistent  with  certain  family  status 
changes.  See  QAA-6  of  this  section  In 
addition,  a  cafeteria  frian  may  provide 
that  the  period  of  coverage  nT»der  a 
health  FSA  terminates  if  the  employee 
ceases  to  make  required  premium 
payments;  however,  such  employee  may 
not  be  permitted  to  make  a  new  health 
FSA  benefit  election  for  the  remaining 
portion  of  the  original  coverage  period 
Also,  a  cafeteria  plan  may  permit  an 
employee  who  separates  from  the 
service  of  the  employer  during  a  penod 
of  coverage  to  revoke  existing  beriefif 
elections  and  terminate  receipt  of 
benefits,  including  coverage  under  the 
health  FSA.  For  the  application  of  the 
health  care  continuation  rules  of  section 
4980B  of  the  Code  to  health  FSAs.  see 
the  regulations  under  section  4980B  or 
its  predecessor  section  IKfV)  of  the 
Code.  The  requirements  of  this 
paragraph  (b)(3)  are  illustrated  by  the 
following  example: 

Example.  Assume  that  an  employee  has 
elected  a  $300  calendar  year  health  FS.\.  with 
monthly  fwemium  payments  of  $25  dmrng  the 
12-month  penod  of  coverage.  Such  employee 
separates  from  service  for  the  employer  at 
the  end  of  June  and  cesaes  to  make 
addttiooal  premium  payments.  Tlie  cafetena 
plan  may  provide  that  the  FSA*  peru>d  of 
coverage  does  not  extend  beyond  )une  li  the 
employee  does  not  continue  lo  make  the 
required  premium  pajToents  However,  if  the 
emplovoe  makes  the  total  premium  payment 
for  the  12-month  period  of  coverage,  the 
cafeteria  plan  may  not  terminate  the  FSA  s 
period  of  coverage  merely  because  the 
employee  separated  from  serv-kce  before  \he 
end  of  the  coverage  penod. 

(4)  Prohibited  reimbursement  A 
health  FS.^  can  only  reimburse  medical 
expenses  as  defined  in  section  213, 
Thus,  for  example,  a  health  FSA  cannot 
reimburse  dependent  care  expenses.  In 
addition,  a  health  FSA  may  not  treat 
participants'  premitnn  payments  for 
other  health  coverage  as  reimbursable 
expenses.  Thus,  for  example,  a  health 
FSA  may  not  reimburse  participants  for 
premiums  paid  for  other  health  plan 
coverage,  including  premitims  paid  for 
health  coverage  under  a  plan 
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maintained  by  the  employer  of  the 
employee  •  *pK)use  or  depenilenl   (S<»e 
also  (JAA-5  of  this  section  with  respect 
to  whether  the  reimbursement  of  other 
premiums  constitutes  impermissible 
deferred  compensation  )  This  paragrnph 
(b)(4)  does  not  prevent  premiums  for 
current  health  plan  coverajje  (including 
coverage  under  a  health  ^'SA)  from 
t)eing  paid  on  a  salary  reduction  basis 
through  the  ortlinary  operation  of  the 
cafeteria  plan 

(5)  Claims  subslar.tjaluin  A  health 
t"SA  may  reimburse  a  medical  expense 
only  if  the  participant  provides  a  written 
statement  from  an  Independent  third 
party  stating  that  the  medical  expense 
has  t)een  incurred  and  the  amount  of 
such  expense  and  the  participant 
provides  a  written  statement  that  the 
medical  expense  has  not  been 
reimbursed  or  is  not  reimbursable  under, 
any  other  health  plan  coverage  Thus, 
for  example,  as  with  any  other  flexdile 
spending  arrangement,  a  health  h"SA 
cannot  make  advance  reimbursements 
of  future  or  projected  expenses.  In 
determining  whether,  under  all  the  facts 
and  circumstances,  employees  are  being 
reimbursed  for  inadequately 
substantiated  claims,  special  si;njtiny 
will  h*-  given  to  other  arrangements  such 
as  employer  to-employee  loans  that  are 
rcl.ited  to  the  employee  premium 
payments  or  actual  or  projected 
employee  claims. 

(tJ|  Claims  incurrj'd  Medical  expenses 
reimliursed  under  a  health  FSA  must  be 
incurred  dunng  the  participant's  penod 
of  coverage  under  the  VS\.  Expenses 
are  treated  as  having  been  incurred 
when  the  participant  is  provided  with 
the  medical  care  that  gives  nse  to  the 
medical  expenses,  and  not  when  the 
participant  is  formally  billed  or  charged 
for.  or  pays  for  the  medical  care  Also. 
expenses  are  not  treated  as  incurred 
during  a  period  of  FSA  coverage  if  such 
expenses  are  incurred  before  the  later  of 
the  date  the  health  FSA  is  first  in 
existence  or  the  participant  first 
becximes  enrolled  under  the  health  ¥S\. 

(7)  FS,\  experience  gams.  If  a  health 
FSA  has  an  experience  gain  with  respect 
to  a  year  of  coverage,  the  excess  of  the 
premiums  paid  (e.g..  employer 
contributions,  including  salary  reduction 
contributions  and  aftertax  employee 
contnbutions)  and  income  (if  any)  of  the 
F"SA  over  the  h"SA  s  total  claims 
reimbursements  and  reasonable 
administrative  costs  for  the  year  may  be 
used  to  reduce  required  premiums  for 
the  following  year  or  may  be  returned  to 
the  premium  payers  (the  participants  for 
premiums  paid  by  salary  reduction  or 
employee  contributions)  as  dividends  or 
premium  refunds.  Such  experience  gains 


must  be  allocated  among  premium 
payers  on  a  reasonable  and  uniform 
basis  It  IS  permissible  to  allocate  such 
amounts  based  on  the  different  coverage 
levels  under  the  FSA  received  by  the 
premium  payers.  However,  in  no  case 
may  the  expenence  gains  be  allocated 
among  premium  payers  based  (directly 
or  indirectly)  on  their  individual  claims 
expenence  The  requirements  of  this 
paragraph  (b)(7)  are  illustrated  in  the 
following  example 

Example  Aimime  thai  an  employpr 
mainlains  •  cafetena  plan  under  which  its 
1  200  employ»«s  may  elect  one  of  several 
(tiffprf>nt  annual  cxiverage  levels  under  ■ 
health  FSA  In  flOO  increments  from  $500  to 
S2.000  For  a  plan  year.  l.OOO  rmployeet  elect 
levels  of  coverage  under  the  health  FSA  For 
such  year,  the  FSA  has  an  expenence  gain  of 
S5.000  (i.e  .  premium  payments  for  the  year 
exceed  reimbursed  claims  plus 
administrative  costs  by  $5,000)  The  $5,000 
may  txi  all(><  Hifd  to  all  premium  payers  for 
the  year  an  a  (irvmium  rvfund.  on  a  per 
capita  basis  weighted  lo  reflect  the 
participants  elected  levels  of  coverage 
Altpmatively,  the  $5,000  may  be  used  to 
retiuce  the  required  premiums  under  the 
health  FSA  for  all  eligible  employees  for  the 
next  plan  year  (eg.,  a  $500  health  FSA  for  the 
next  year  might  be  pnced  at  tAani  or  lo 
reimburse  claims  incurred  alKDve  the  elective 
limit  in  such  year  as  long  as  twh 
reimliursements  are  made  In  a 
nondi»<;riminatory  manner 

(8)  Dep*'nJcnt  care  assistance. 
Analogous  rules  to  this  paragraph  (b), 
with  the  exception  of  paragraph  (b)(2) 
relating  to  uniform  coverage  throughout 
the  coverage  period,  are  applicable  to 
dependent  care  assistance  provided 
under  section  129  See  QAA-18  of 
i  1  125-1. 

(c)  Definition  of  flexible  spending 
arrangement.  A  flexible  spending 
arrangement  (F'SA)  generally  is  a  benefit 
program  that  provides  employees  with 
coverage  under  which  specified, 
incurred  expenses  may  be  reimbursed 
(subject  to  reimbursement  maximums 
and  any  other  reasonable  conditions) 
and  under  which  the  maximum  amount 
of  reimbursement  that  is  reasonably 
available  to  a  participant  for  a  period  of 
coverage  is  not  substantially  tn  excess 
of  the  total  premium  (including  both 
employee-paid  and  employer-paid 
portions  of  the  premium)  for  such 
participant's  coverage.  A  maximum 
amount  of  reimbursement  is  not 
substantially  in  excess  of  the  total 
premium  if  such  maximum  amount  is 
less  than  500  percent  of  the  premium.  A 
single  FSA  may  provide  participants 
with  different  levels  of  coverage  and 
maximum  amounts  of  reimbursement. 
However,  for  purposes  of  section  89, 
each  different  level  of  coverage  under  a 
F'SA  is  a  separate  plan. 


(d)  Effective  dale.  This  Q4A-7  is 
effective  for  plan  years  beginning  after 
December  31,  1989. 

(e)  Authority  to  issue  additional 
requirements.  The  Commissioner,  in 
revenue  rulings,  notices  and  other 
publications  of  general  applicability, 
may  make  any  modification  to.  or  issue 
such  additional  requirements  for  the 
application  of,  the  rules  contained  in 
this  QAA-7  as  may  be  necessary  to 
insure  proper  compliance  with  the  intent 
of  such  rules. 

(0  Example  The  provisions  of 
paragraph  (c)  of  this  Q*A-7  are 
illustrated  by  the  following  example; 

Fxample  1  Assume  that  an  employer  with 
1,000  employees  maintains  a  cafetena  plan 
under  which  the  employees  may  elect  among 
several  tjenefit  options,  including  insured 
h»alth  plana  and  HMOs  The  plan  provides 
that  the  required  premiums  or  contnbutions 
for  the  benefits  are  to  be  made  by  sHUry 
reduction  Even  though  the  plan  may 
charactenre  employees'  premium  piivmenls 
and  other  contnbutions  as  flexible  spending 
contnbutions  or  credits,  the  operation  of  a 
cafetena  plan  to  permit  employees' 
contntiutions  to  be  made  on  a  salary 
reduction  basis  does  not.  standing  alone, 
cause  the  plan  (or  any  benefit  thereunder)  lo 
be  treated  as  a  flexible  spending 
airangement. 

Example  2.  Assume  that  an  employer  with 
1.000  employees  maintains  a  cafetena  plan 
under  which  the  employees  may  elect,  among 
other  benefits,  a  level  of  coverage  under  an 
arrangement  that  will  reimburse  medical 
expenses  incurred  dunng  a  year  up  to  the 
sp)ecified  amount  elected  by  the  employee 
The  maximum  amount  of  reimbursement  that 
can  be  deducted  for  a  year  is  $5,000. 
Each  employee's  premium  for  such  cxiverage 
is  equal  to  the  maximum  reimbursement 
amount  selected  by  the  employee.  Such  an 
arrangement  is  a  health  FSA. 
Lawrenca  B.  Gibb*. 
Commissioner  of  Internal  Revenue 
(FR  Doc  89-5136  Filed  3-2-89.  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  401 

Seaway  Regulations  and  Rules: 
Miscellaneous  Amendn>ents 

AOENCV:  Saint  La*vrence  Seaway 

Development  Corporation. 

action:  Notice  of  proposed  rulemaking. 

■UMMAWy:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority  of  Canada 
publish  joint  Seaway  Regulations  and 
Rules.  As  a  result  of  discussions  with 


the  Authority,  it  has  been  determined 
that  a  number  of  existing  regulations 
need  clarification.  In  addition,  certain 
amendments  are  proposed  to  meet 
existing  conditions,  such  as  a  permanent 
change  in  the  tie-up  side  at  Lock  2  of  the 
Welland  Canal,  or  to  permit  realistic 
flexibihty  in  Seaway  operations,  such  as 
a  discretionary  permit  for  the  transit  of 
certain  higher  levels  of  explosive 
cargoes.  Finally,  the  Corporation  and  the 
Authority  are  proposing  a  lower  fee  for 
tolls  security  deposits  for  vessels  with  a 
good  payment  record  over  a  period  of 
five  years.  Therefore,  the  Corporation 
proposes  to  amend  33  CFR  Part  401, 
Subpart  A, 

DATES:  The  Corporation  invites 
comments  on  the  proposed  revision  to 
the  Tariff  of  Tolls  from  any  interested 
person  or  organization.  Any  party 
wishing  to  present  views  or  data  on  the 
proposed  revision  may  file  comments 
with  the  Corporation  on  or  before  April 
5.1989. 

FOM  PUirrHER  INFOMNATION  CONTACT. 
Marc  C.  Owen.  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 
Corporation.  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  (202)  366-0091. 
SUPPLEMENTARY  INFORMATKHI:  As  a 
result  of  discussions  v*rith  the  Authority, 
the  Saint  Lawrence  Seaway 
Development  Corporation  proposes  to 
amend  the  Seaway  Regulations  and 
Rules  as  described  in  the  following 
summary. 

The  first  paragraph  in  S  401.12(a).  will 
be  amended  to  make  it  clear  that 
mooring  lines  are  to  be  available  for 
securing  on  either  side  of  a  vessel. 

Sections  401,19(a)  and  (b)(2)  will  be 
amended  to  include  the  popular  names 
of  the  applicable  Canadian  and  United 
States  laws. 

In  S  401.22(a).  the  word  "weight"  will 
be  replaced  by  the  word 
"displacement",  which  is  the  more 
appropriate  term  for  reference  to  a 
vessel. 

The  references  to  Canadian  financial 
entities  in  S  401.26(a)(2)  and  (4)  will  be 
amended  to  reflect  changes  to  the 
Canadian  Bank  Act. 

Present  §  401.26(d)  will  be 
redesignated  as  401.26(e)  and  a  new 
S  401.26(d)  will  be  added  to  reduce  the 
security  for  tolls  required  for  a  number 
of  precleared  vessels  owned  and 
controlled  by  the  same  individual  or 
company  and  having  the  same 
representative  if  the  individual, 
company,  or  representative  has  paid 
every  toll  account  in  the  preceding  five 
years  in  a  timely  fashion.  The  amount 
will  be  reduced  from  $2.55  per  ton  of  the 
aggregate  maximum  tonnage  of  vessels 
within  the  Seaway  at  any  one  time  to 


$1.50  per  ton  for  the  aggregate  gross 
registered  tonnage  of  the  precleared 
vessels. 

Section  401.28(a)  will  be  amended  to 
add  a  reference  to  S  401.27  to  make  it 
clear  that  the  vessel  traffic  controller  or 
any  other  officer  will  provide  the 
instructions  on  what  will  be  the 
appropriate  speed  in  the  conditions 
described  in  S  401.28(a]. 

Section  401.22  will  be  amended  to 
change  the  reference  to  S  401.3(d)  to 
401.3  because  vessels  with  dimensions 
other  than  any  of  those  described  in 
§  401.3.  as  a  whole,  not  just  other  than 
those  described  in  paragraph  (d),  may 
be  allowed  transit  with  the 
Corporation's  or  the  Authority's 
approval. 

Section  401.31(a)  will  be  amended  to 
state  that  the  International  Regulations 
for  the  Prevention  of  Collisions  at  Sea 
are  now  the  source  of  the  rules  for 
vessels  meeting  and  passing, 
superseding  those  presently  cited  in  that 
subsection.  In  S  401.33,  the  reference  to 
paragraph  (d)  of  9  401.3.  will  be  deleted. 
Since  it  is  possible  to  allow  transit  of 
vessels  of  greater  dimensions  than  those 
permitted  under  present  paragraph  (d). 
the  amendment  will  allow  this  with  the 
approval  of  the  Authority  and  the 
Corporation. 

Section  401.42(a)  will  be  amended  to 
add  a  new  requirement  for  passing  hand 
lines  which  now  is  necessary  for 
upbound  vessels  at  Locks  4  and  5  of  the 
Welland  Canal. 

The  Welland  Canal  Lock  2  table  in 
S  401.43.  will  be  amended  to  reflect  a 
permanent  change  to  the  tie-up  side  at 
Lock  2  to  starboard  for  upbound  vessels 
and  to  port  for  downbound  vessels. 

In  S  401.61,  the  descriptions  of  the 
designated  areas  for  assigned 
frequencies  156.7  MHz,  156.65  MHz, 
156.6  MHz,  and  156.55  MHz  will  be 
amended  to  more  accurately  describe 
them. 

A  new  S  401.65(c)  will  be  added  to 
require  specific  information  on 
destination,  departure,  and  the  nature  of 
the  cargo  for  departing  a  port,  dock,  or 
emchorage  for  the  system  if  it  is  carrying 
manifested  dangerous  cargo. 

Section  401.68(b)  will  be  amended  to 
permit  the  Corporation  and  the 
Authority  discretion  in  allowing  the 
transit  of  certain  levels  of  explosive 
cargoes  that  are  above  the  maximum 
designated  in  paragraph  (a)  of  that 
section. 

Section  401.68(c)  will  be  amended  to 
specifically  cite  the  relevant  Canadian 
and  United  States  laws  applicable  to 
Seaway  Explosives  Permits. 

Section  401  73  will  be  amended  to 
delete  the  word  "cargo"  before  the  word 
"tanks"  in  order  to  clarify  that  this  rule 


concerning  cleaning  tanks  is  appiirajie 
to  slop  tanks,  which  are  not  cargo  td  iks. 
Schedule  III.  Calling-In-Table,  wil!  be 
amended  to  require  additional  messr!«e 
content  information  under  items  19  and 
29  for  vessels  proceeding  through  the 
Welland  Canal  and  to  eliminate 
redundant  transit  information  under 
tiems  21  and  30.  In  addition,  a  new  itpm 
55  will  be  added  to  require  call-in 
information  from  vessels  departing 
docks  and  harbors  b«»twppn  mid-lake 
Ontario  and  Long  Point  to  aid  in  transit 
planning  and  traffic  information. 

Regulatory  Evaluation 

This  proposed  regulation  involves  a 
foreign  affairs  function  of  the  United 
States,  and  therefore.  Executive  Order 
12291  does  not  apply.  This  regulation 
has  also  been  evaluated  under  the 
Department  of  Transportation's 
Regulatory  Policies  and  Procedures  <>nd 
the  regulation  is  not  considered 
significant  under  those  procedures  an.d 
its  economic  impact  is  expected  to  br  so 
minimal  that  a  full  economic  evaluation 
is  not  warranted. 

Regulatory  Flexibility  Act  Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  proposed  regulation,  if  adopted. 
would  not  have  a  significant  economic 
impact  on  a  substantial  numt>er  of  small 
entities.  The  St.  Lawrence  Seaway 
Regulations  relate  to  the  activities  of 
commerical  users  of  the  Seaway,  the 
vast  majority  of  whom  are  foreign  vessel 
operators.  Therefore,  any  resulting  costs 
will  be  borne  by  foreign  vessels 

Environmental  Impact 

This  proposed  regulation  does  not 
require  an  environmental  impact 
statement  under  the  National 
Environmental  PoUcy  Act  (49  U.S  C 
4321.  et  seq.)  because  it  is  not  a  ma)or 
federal  action  significantly  affecting  the 
quality  of  human  environment. 

List  of  Subjects  in  33  CFR  Part  401 

Hazardous  materials  transportation. 
Navigation  (water),  Radio  reporting  and 
recoi^eeping  requirements.  Vessels. 
Waterways. 

PART  401— {AMENDED] 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
proposes  to  amend  Part  401 — Seaway 
Regulations  and  Rules  (33  CFR  401)  as 
follows: 

1.  The  authority  citation  for  33  CFR 
401  continues  to  read  as  follows. 

Authority:  68  Stat  93-96  (33  U  S  C  981  - 

'IQO).  as  amended:  Sec.  104  Pub  L  92-34'J  86 
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SU!   424  (49  CfR  1  50«1  (37  PR  21M3).  un)e»» 
otherwi»«  noted. 

•  •  «  •  • 

2.  In  i  401.12.  paragraph  fa) 
introductory  text  is  revised  to  r^nd  as 
follows 

}  401.12    Mlnknura  r*qulr«nMnt»— fnooring 
Hn««  and  faiil— d«. 

[^)  Minimum  requirements  in  respect 
of  mooring  lines,  which  shall  be 
available  for  secunng  on  either  side  of 
the  vessel,  winches,  and  the  location  of 
fairleads  on  vessels  are  as  follows 

•  •  •  •  • 

3   In  I  4tn  19,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

1401.1*    OtapoMt  ■nd  cHachar^s  ayvtwrM. 

(a)  Every  vessel  not  equipped  with 
containers  for  ordur«  shall  be  equipped 
with  sewage  disposal  system  enabling 
compliance  with  the  Garbage  Pollution 
Prevention  Regulations  of  Canada,  the 
Cireat  Lakes  Seaway  Pollution 
Prevention  Regulations  of  Canada,  the 
Clean  Water  Act  of  1977  of  the  United 
States,  and  the  River  and  Harbor  Act  of 
the  United  States. 

(b)  Garbage  on  a  vessel  shall  be 

( 1 )  Destroyed  by  means  of  an 
incinerator  or  other  garbage  disposal 
device,  or 

(2)  Retained  on  board  in  covered, 
leakproof  containers,  until  such  time  as 
it  can  be  disposed  of  in  accordance  with 
the  provisions  of  the  Garbage  Pollution 
IVevention  Regulations  of  Canada,  the 
Great  [.akes  Sewage  Pollution 
Prevention  Regulations  of  Canada,  the 
Clean  Water  Act  of  1977  of  the  United 
States,  and  the  River  and  Harbor  Act  of 
the  United  States. 

•  •  •  •  « 

4  In  I  401  2i  paragraph  (a)  Is  revised 
Id  read  as  follows. 


(401.22    PracI— fanca  of  ' 

(a)  No  vessel,  other  than  a  pleasure 
rraft  on  317  5  tonnes  or  less  in 
displacement,  shall  transit  until  an 
application  for  preclearance  has  been 
made,  pursuant  to  |  401  24  of  this  Part, 
to  the  Corporation  or  the  Authority  by 
the  vessel's  representative  and  the 
application  has  been  approved  by  the 
Corporation  or  the  Authonty  pursuant  to 
i  401  25  of  this  Part 


5  In  section  401.20,  paragraphs  ia)(2) 
and  ia)t4|  revised  to  read  as  follows. 

|4eiJ«     Sacunty  (or  toMs. 


(2)  A  deposit  of  money  to  the  credit  of 
the  Corporation  or  the  Authority  with  a 
hunk  in  the  United  States  or  a  member 
of  ihe  Canadian  Payments  Association 


or  a  local  cooperative  credit  society  that 
IS  a  member  of  a  central  cooperative 
credit  society  having  membership  in  the 
C;anadian  Payments  Association. 

a  a  a  •  • 

(41  Furnishing  to  the  Corporation  or 
the  Authonty  a  letter  of  guarantee  given 
by  an  institution  referred  to  in 
paragraph  (a)(2)  of  this  section. 

•  •  a  •  • 

6  Section  401.28  is  further  amended 
by  redesignating  and  revising  the 
current  paragraph  (d)  as  (e)  and  by 
adding  a  new  paragraph  (d)  as  follows 

•  •         •         •         • 

(d)  No  twit  ha  landing  subsection  (b). 
(c).  and  (a)  of  this  section,  where  a 
number  of  vessels,  for  each  of  which  a 
preclearance  application  has  been 
approved,  are  owned  or  controlled  by 
the  same  individual  or  company  and 
have  the  same  representative,  the 
security  for  tolls  may  be  provided  in  an 
amount  equal  to  $1.50  per  tonne  for  the 
aggregate  gross  registered  tonnage  of  the 
vessels  if  the  individual,  company  or 
representative  has  paid  every  toll 
account  received  in  the  preceding  five 
years  within  the  time  set  out  in  section 
401.75  of  this  Part 

(e)  Where,  in  the  opinion  of  the 
Corporation  or  the  Authority,  the 
secunty  provided  by  the  representative 
is  insufficient  to  secure  the  tolls  and 
changes  incurred  or  likely  to  be  incurred 
by  a  vessel,  the  Corporation  or  the 
Authority  may  suspend  the  preclearance 
of  the  vessel. 

•  •         •         •         • 

7  In  I  401.2a  paragraph  (a)  is  revised 
to  read  as  follows: 


{401.2t 

(a)  The  maximum  speed  over  the 
bottom  for  a  vessel  of  more  than  12  m  in 
overall  length  shall  be  regulated  so  as 
not  to  adversely  affect  other  vessels  or 
shore  property,  and  in  no  event  shall 
such  a  vessel  proceeding  in  an  area 
between  the  place  set  out  in  column  I  of 
an  item  of  Schedule  n  and  the  place  set 
out  in  column  II  of  that  item  exceed  the 
speed  set  out  m  column  III  or  column  IV 
of  that  item,  whichever  is  designated  by 
the  Corporation  and  the  Authority  from 
time  to  lime  m  accordance  with  }  401.27 
of  this  Part  as  being  appropriate  to 
existing  water  levels. 


8  In  I  401  31.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 


S401J1 

(a)  The  International  Regulations  for 
I*revention  of  Collisions  at  Sea  apply  to 
(he  meeting  and  passing  of  vessels. 

(b)  No  vessel  shall  meet  another 
vessel  within  the  caution  signs  at 


bridges  or  within  any  area  that  is 
designated  as  a  "no  meeting  area"  by 
signs  erected  by  the  Corporation  or  the 
Authority  in  that  area. 
«         •         •         •         • 

9.  Section  401  33  is  revised  to  read  as 
follows: 

{401J3    Spadi  Inafructlona 

Special  instructions  shall  be  applied 
for  from  the  Corporation  or  the 
Authority  in  connection  with  the 
intended  transit  of  vessels  of  unusual 
design,  hulks,  sections  of  vessels,  large 
dredges,  and  all  vessels  in  tow  and 
vessels  whose  limits  exceed  the 
requirements  or  8  401.3  of  this  Part,  and 
such  vessels  shall  not  transit  except  in 
comphance  with  such  instructions. 

10.  Section  401.42  is  amended  by 
adding  the  following  new  paragraph 
(s)(4): 


{401.42 

(a)  •    •   • 

(4)  Upbound  vessels  in  Locks  4  and  5, 
Welland  Canal  in  excess  of  218  m  shall 
secure  the  hand  line  in  the  eye  of  No.  1 
mooring  wire  by  means  of  a  bowline. 
•         *         •         *         * 

11.  In  {  401.43,  the  Welland  Canal 
Lock  2  table  is  revised  as  follows: 

S  401.43    Mooring  table. 


Weixand  Canal 

Lxka 

Quard 
12    3    4    5    6    7    gala    8 

CU 

Upb- 

S   S    P    P   P    P   P 

P 

CX>-     

P   P   <>    P   P    P   S              P 

12.  Section  401.61  is  revised  to  read  as 

follows: 

S401J1     Aaatgned  fraqueoct— ■ 

The  Seaway  stations  operate  on  the 
following  assigned  VHF  frequencies: 
156.8  MHz  (channel  16)  Distress  and 

Calling 
156.7  MHZ  (channel  14  Working 

(Canadian  Stations  in  Sector  1  and  the 

Welland  Canal) 
156  65  MHZ  (channel  13  Working  {U.S. 

Stations  in  Lake  Ontario  and  Sector  4 

of  the  River) 
156.6  MHZ  (channel  12  Working  (U.S. 

Stations  in  Sector  2  of  the  River) 
156.55  MliZ  (channel  11  Working 

(Canadian  Stations  in  Sector  3.  Lake 

Ontario  and  Lake  Erie) 

13  Section  401.65  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 
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{  401 .65    Communicatton— ports,  docks 
and  anchorages. 

•  •         •         •         • 

(c)  Every  vessel  shall,  upon  departing 
from  a  port,  dock  or  anchorage,  report  to 
the  appropriate  Seaway  station  its 
destination  and  the  expected  time  of 
arrival  at  the  next  check  point  and,  if 
carrying  manifested  dangerous  cargo, 
report  the  nature,  quantity,  IMO 
classification,  and  the  storage  location 
of  the  manifested  dangerous  cargo. 

•  *        •        *        * 

14.  In  S  401.68,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 


S  401.68    Exploalvas  parmtt. 

•  •         •        «        • 

(b)  When  an  explosive  vessel  is 
carrying  quantities  of  explosives  above 
the  maximum  mention  in  paragraph  (a) 
of  this  section,  a  Seaway  Explosives 
Permit  shall  be  granted  if  the  vessel 
demonstrates  to  the  satisfaction  of  the 
Corporation  and  the  Authority  that  the 
vessel  shaU  present  no  danger  to  itself, 
other  vessels  or  persons,  and  facilities 
located  along  the  Seaway. 

(c)  A  written  application  for  a  Seaway 
Explosives  Permit  certifying  that  the 
cargo  is  packed,  mariced,  and  stowed  in 
accordance  with  the  Canadian 
Regulations  respecting  the  Carriage  of 
Dangerous  Goods,  the  United  States 
Regulations  under  the  Dangerous  Cargo 
Act,  and  the  International  Maritime 
Dangerous  Goods  Code  may  be  made  to 
the  Saint  Lawrence  Seaway 
Development  Corporation,  P.O.  Box  520, 
Massena,  New  York  13662  or  to  the  St. 
Lawrence  Seaway  Authority,  202  Pitt 
Street,  Cornwall.  Ontario,  K6J  3P7. 

*  *        «        •        « 

15.  In  S  401.73  is  revised  as  follows: 
{401.73    Ctaaning  tanka— hazardous  cargo 


Cleaning  and  gas  freeing  of  tanks 
shall  not  take  place 

(a)  in  a  canal  or  a  lock; 

(b)  In  an  area  that  is  not  clear  of  other 
vessels  or  structures;  and 

(c)  Before  gas  freeing  and  tank 
cleaning  has  been  reported  to  the 
nearest  Seaway  station. 

16.  All  those  portions  of  items  19,  21, 
29,  and  30  of  Schedule  IIL  Calling-In- 
Table.  under  Message  Content  are 
revised  as  follows: 


Schedule  ill— Calling-in-Table 


CI  P  and  Check 
P«nt 


Station  to  Can 


Message 
Content 


19    •  *  • 


21. 


29 


30    •  •  • 


1.  Name  of 
Vessel 

2.  Location 

3.  Manifested 
dangerous 
cargo 

— nature  and 

quantity 
—IMO 

classification 
— locaton 

wt>ere 

dangerous 

cargo  IS 

stowed 
and,  if 

prooceedvfg 

toVMefland 

Canal. 

4.  OestinatKXi 

5.  Drafts,  fore 
and  aft 

6.  Cargo 

7  PikM 
require- 
merrt — l.ake 
Ene 

1.  Name  of 
Vessel 

1.  Name  of 
Vessel 

2.  Location 

3.  ETA  C.I.P. 
16  or  Port 

4.  Manifested 
dangerous 
cargo 

—nature  and 

quantity 
—IMO 

classification 
—location 

where 

dangerous 

cargo  « 

stowed 
and.  if 

proceedrig 

to  Welland 

Canal. 

5.  Destination 

6.  Drafts,  fore 
and  aft 

7.  Cargo 

8  Pilot 
requre- 
ment — Lal<e 
Ontario 

1.  Name  of 

Vessel 
.2.  l.ocation 


16.  Schedule  in,  Calling-In-Table.  is 
amended  further  by  adding  a  new 
heading  and  the  following  new  item  55: 


Schedule  III — Calling-in-Table 


C  I  P  and  Check 
Pont 


Stat«n  ic  Gal.  *^^ 


I 


Upbound  and 
Downbound 
Vessels 

55  Vessels 
departing  frorr 
ports  twtweer 
mtd-take 
Ontarx)  ano 
Long  Pont 


Appropriate 
Seaway 
station  tor 
sector 


1  Name  cxi 
Vessel 

2  LocatKjr 

3  Destination 

4  Manifested 
dangercxjs 
cargo 

— nature  a  id 

quantrtv 
—IMG 

dassiftcstion 
— tocator 

wtiere 

danger -us 

cargo  s 

stoweo 
anO  * 

procaeo-^ 

10  Wettand 

Cana: 

5  Dratts  tore 
and  8ti 

6  Cargo 

7  Pilol 
requife^ 
moni — i^d^e 
Ene  * 

upbourac  or 
Lalie  Ortano 
i 

Oowrtiojld- 


'ssued  at  Wdshtngtoa  DC  on  February  2A, 
1989. 

Saint  Lawrence  Seaway  Deveioproent 
Corporation 
lames  L  Emery. 
Administrator 
[FR  Doc.  B9-5O80  Filed  a-6-8&,  8:45  am] 
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DEPARTMENT  OF  (XMIMERCE 

Patent  and  Trademark  Office 

37CFnP8rt  1 

[Docket  No.  M114-M14] 

Patent  Term  Extension  for  Animal 
Drug  Products 

agency:  Patent  and  Trademark  Officp. 

Commerce. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  This  notice  of  proposed 
rulemaking  sets  forth  changes  that  the 
Patent  and  Trademark  Office  (PTOl  is 
proposing  to  the  rules  directed  to  the 
extension  of  patent  term.  Pub.  L  No 
100-670,  signed  November  16, 1988, 
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permits  owner*  of  patents  relating  to 
new  animal  drugs  or  veterinary 
biological  products  that  are  not 
biotechnology  generated  to  apply  for 
extension  of  the  terms  of  such  patents  in 
the  same  manner  as  owners  of  patents 
related  to  human  drugs.  medi('ai 
devices,  food  additives,  or  color 
additives  are  permitted  to  do  under  3.S 
use   156 

OATIS:  Written  comments  must  be 

submitted  on  or  before  May  1.  19H9 
There  will  be  no  oral  hearing 

AOOnasS:  Address  written  comments  to 
flox  a.  Commissioner  of  Patents  and 
Tra<iemarks.  Washington.  IX"  2Hi31 
marked  to  the  attention  of  C'harles  E. 
Vtin  Horn 

POM  PVWTMI  INFOMMATIOM  CONTACT. 

Charles  E.  Van  Horn  by  telephone  at 
plUI  MT-KM.*)  or  by  mnil  marked  to  his 
attention  and  addressed  to  B<n  8. 
(Commissioner  of  Patents  and 
Trademarks.  Washington.  IX:  20231 

tumjiMMTAiiY  imromuA-noH:  Pvib  L 

No    1(X)~670  has  made  it  postible  for 
owners  of  patents  directed  to  new 
animal  drugs  and  veterinary  biologu  al 
products  that  are  not  biotechnology 
generated  to  apply  for  extension  of  the 
term  of  such  patents  in  a  manner  similar 
to  the  owners  of  patents  directed  to 
human  drugs,  food  additives,  color 
additives,  and  medical  devices   A  new 
animal  dnig  or  vetenrmry  biological 
pnuliict  IS  biotechnology  generated  if  it 
IS  primarily  manufactured  using 
re< ombinant  UNA.  recombinant  H.S.\. 
hybndoma  technology   or  other 
proce«»es  inc  luding  site  specific  genetic 
manipulatum  te<.hniques  The  primary 
purjHiHe    if  the  proposed  rule  change  is 
In  revise  the  present  njgulatums 
I  nntained  in  i"  CFR  Part  1.  Subpart  K.  to 
oil  lude  the  two  ad<tltlonal  .  ategorie*  nf 
s>jb|e(  t  matter  thai  can  nt)w  form  the 
basil  of  patent  term  extenmnn   These 
reKulation.'t  set  furth  priHiedur^'S  that 
govern  the  content  and  submission  of 
applh  ations  for  thi*  extension  of  a 
patent  term  In  the  I'lt )   .iiul  pro<  edur«'s 
Ko\,eniing  the  extension  determination 
and  i»!iii,in<  e  nf  patent  term  extension 
I  ertifiates  by  the  rfO. 

The  proposed  thanges  also  correct 
stime  minor  errors  in  the  regulations  as 
they  now  exist   Sec  tinn  1  ■'4<)<al(Ml  is 
proposed  to  be  amended  to  ilnke  the 
re<)iiirement  that  the  iiifurmation  to  he 
provided  in  accordani  e  with  that 
se<  tion  must  be  on  a  new  page  of  the 
applu  ation  fur  extension  of  patent  term 
S<'<  tion  1  '41|a)(J|  is  pru^.xi«ed  to  t>e 
arneiuled  to  acknowledge  that 
regulatory  review  of  a  produi  t  may  have 
oi  curred  under  more  than  one  Federal 
statute   Section  1  7B5  is  proposeii  to  lie 
amended  to  indicate  that  in  cases  where 
the  terms  of  two  or  more  patents  are 


sought  to  b«  extended  baaed  upon  the 
same  regulatory  review  penod.  an 
applicant  may  elect  which  term  to 
extend  among  eHglble  patents,  in  the 
absence  of  an  election  by  the  applicant, 
an  appropnate  extenmon  of  patent  term 
will  be  given  to  the  patent  with  the 
earliest  date  of  issuance. 

Initial  guidelines  directed  to  the 
preparation  and  filing  of  applications  for 
patent  term  extension  as  authorized  by 
Pub  L  No  100-670  were  published  as 
"(iuidelines  For  Extension  of  Patent 
Term  For  New  Animal  Drugs  or 
Veterinary  Biological  Products  Under  35 
U  S  C.  156  as  Amended"  in  the  Official 
Gazette  1007  Official  Gazette  63 
(Decemf>er  27,  \mfi)   It  Is  intended  that 
those  guidelines  will  continue  in  effect 
until  the  promulgation  of  final  rules 
based  on  the  proposed  rule  making. 

The  Secretary  of  Health  and  Human 
Services  will  publish  regulations  to  give 
guidance  concerning  the  handling  of 
applications  for  patent  term  extension 
for  a  new  animal  drug  in  the  Department 
of  Health  and  Human  Services 

iTie  Secretary  nf  Agriculture  will 
publish  regulations  to  give  guidance 
concerning  the  handling  of  applications 
for  patent  term  extension  for  a 
veterinary  biological  product  in  the  I'.S. 
Department  of  Agni:ultiire  (I'SDA) 

Uiscuaaioo  of  Specific  Rules 

Section  1  710(a).  if  amended  as 
proposed,  would  specifically  set  forth 
the  existing  policy  and  practice  relating 
to  the  eligibility  of  patents  claiming  a 
composition  or  formulation  that  includes 
the  active  ingredient.  .\i  noted  in  the 
final  nde  promulgation  (5J  VY(  9.1Hfi. 
March  24.  196"].  a  patent  is  considered 
to  claim  the  product  where  it  claims  the 
«(  tive  ingredient  per  »e   or  claims  a 
composition  or  formulation  which 
contains  the  active  ingredientlsl  and 
reads  (in  the  composition  or  formulation 
apprf>ved  for  commercial  marketing  or 
use 

S«"i  tion  1  710(b).  if  amended  as 
proposed,  woulii  revise  the  definition  of 
human  dnig  product  in  paragraph  (b)(1) 
to  make  the  definition  conform  to  Pub   L 
No    l{ItMl''0   .'V  new  paragraph  (b)i:) 
would  ()e  added  to  expand  the  definition 
of    prod.uct"  in  J  1  71()(a)  to  incldue  a 
new  animal  dnig  and  a  veterinary 
b'.oiogiial  product,  but  not  ones  that  are 
pnmanly  manufactured  using 
recombinant  DNA.  recombinant  RNA. 
hybndoma  technology,  or  other 
pro(. esses  including  site  specific  genetic 
manipulation  techniques   Present 
paragraph  |b)(2|  would  be  renumbereii 
as  paragraph  |b)(Tl   It  should  be 
understijod  that  the  discussion  here  of 
new  animal  dnjgs  and  veterinary 
biological  produi  Is  is  limited  to  the 


animal  dru^  and  products  defined  in 
Pub  L  No,  100-670. 

Section  1.720.  if  amended  as  proposed. 
would  indicate  in  paragraph  (e|(ii)  that 
the  conditions  given  therein  concern  a 
patent  for  a  product  other  than  one 
recited  in  i  1.710(b)(2)  due  to  the 
exclusion  of  biotechnology -generated 
new  animal  drugs  and  veterinary 
biological  products  in  Pub.  L  No.  100- 
670.  A  new  paragraph  (e)(iii)  would  be 
add«Kl  directed  to  the  provision  in  35 
U.S.C.  156(a)(5)(c),  which  permits  a 
patent  directed  to  a  new  animal  drug  or 
veterinary  biological  product  to  be 
extended  based  on  a  second  or 
sutisequent  approval  of  the  active 
ingredient  if  the  patent  claims  the  drug 
or  product,  provided  the  drug  or  product 
is  not  covered  by  the  claims  in  any  other 
patent  that  has  been  extended  ("covered 
by  the  claims"  means  that  the  drug  or 
product  would  infringe  a  claim  in  the 
other  patent),  if  the  patent  term  was  not 
extended  on  the  basis  of  the  regulatory 
review  period  for  use  in  non-food- 
prothicjng  animals,  and  if  the  second  or 
subsequent  approval  was  the  first 
permitted  ctimmercial  marketing  or  use 
of  the  drug  or  product  for  administration 
to  a  food-producing  animal.  All 
conditions  must  exist  before  eligibility 
could  be  based  on  this  provision  of  the 
statute,  which  is  reflected  in  proposed 
new  I  l,720(e)(iii).  Paragraph  (f).  if 
amended  as  proposed,  would  add  a  new 
portion  of  the  paragraph  directed  to  the 
CJise  where  eligibility  is  to  be  based  on 
35  use  156(a)(51(C).  In  this  latter  case, 
the  application  must  be  field  within  60 
days  of  approval  for  administration  to  a 
food-producing  animal. 

Section  1  740(a).  if  amended  as 
proposed,  would  have  paragraph  (a)(4) 
revi.sed  by  (1)  elimmating  "human"  as  a 
modifier  for  "product."  (21  adding  the 
Pulilic  Health  Service  Act  and  the  Virus- 
S<.'Rim-Toxin  Act  to  the  list  of 
appropriate  statutes,  and  (3)  adding  a 
requirement  to  indicate  the  use  for 
which  the  product  was  approved.  The 
first  two  proposed  amendments  are 
necessary  to  comply  with  terms  of  35 
use   15ft  H.s  amended,  and  the  third 
proposed  amendment  is  necessary  to  a 
determination  of  eligibility  where  th^ 
application  is  based  on  a  second  or 
subsequent  approval  of  an  active 
ingredient,  but  the  first  approval  for 
administration  to  a  food  producing 
animal  Paragraph  (a)(9).  if  amended  as 
proposed,  would  eliminate  the 
n-quirement  to  set  forth  beginning  on  a 
new  page  the  statement  that  the  patent 
for  v\hich  patent  term  extension  is 
sought  claims  the  approved  product  or  a 
method  of  using  or  making  same,  and 
the  required  showing  listing  each 
applicable  claim  of  the  patent  and 
demonstrating  the  manner  in  which  each 


applicable  claim  reads  on  the  approved 
product  or  a  method  of  using  or  making 
same;  this  change  is  proposed  because 
the  information  required  by  this 
paragraph  is  within  the  province  of  PTO 
review  and  there  is  no  need  to  have 
such  information  recited  in  a  readily 
segregable  section  of  the  application. 
Paragraph  (a)(10).  if  amended  as 
proposed,  will  indicate  that,  as 
appropriate,  the  Secretary  of  Health  and 
Human  Services  or  the  Secretary  of 
Agriculture  will  determine  the 
applicable  regulatory  review  period. 
Paragraph  (a)(10)(i].  if  amended  as 
proposed,  will  recite  also  a  Product 
License  Application  ai  a  type  of 
application  that  may  be  recited  in  an 
apphcation  for  term  extension  of  a 
patent  claiming  a  human  biological 
product.  New  paragraphs  (a)(10)(ii)  and 
(a)(10)(iii]  are  proposed  to  be  added  to 
set  forth  the  type  of  tests  or  applications 
that  are  to  be  considered  for 
determination  of  the  applicable 
regulatory  review  period  for  patents 
claiming  a  new  animal  drug  or  a 
veterinary  biological  product.  Present 
paragraphs  (a)(10)(ii)  and  {a)(10)(iii)  are 
proposed  to  be  renumbered  as 
paragraphs  (a)(10)(iv)  and  (a)(10)(v), 
respectively.  Paragraph  (a)(10)(v)  is  also 
proposed  to  be  amended  to  reflect  that 
approval  of  a  medical  device  could  be 
made  through  the  use  of  a  product 
development  protocol.  Paragraph  (a)(13), 
if  amended  as  proposed,  will  indicate 
that  the  duty  to  disclose  any  information 
material  to  the  determination  of 
entitlement  to  the  extension  sought 
applies  also  to  the  Secretary  of 
Agriculture  where  the  regulatory  review 
was  conducted  by  the  USDA. 

Section  1.741(a)(2).  if  amended  as 
proposed,  will  represent  an 
acknowledgement  that  regulatory 
review  may  take  place  under  more  than 
one  Federal  statute  and  that  each 
appropriate  statute  should  be  listed. 
This  proposed  amendment  is  intended  to 
apply  to  a  situation  where  a  human 
biological  product  is  tested  under  an 
investigational  new  drug  application 
(UVfD)  pursuant  to  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  but  is  approved 
under  the  Public  Health  Service  Act.  The 
amendment  is  not  intended  to 
encompass  a  situation  where  approval 
is  sought  for  use  of  a  particular  medical 
device  with  a  specific  drug  product  The 
product  that  forms  the  basis  of  an 
application  for  patent  term  extension 
must  be  either  a  medical  device  or  a 
drug  product;  it  cannot  be  a  combination 
of  those  separate  products.  See  the  file 
history  of  U.S.  Patent  No.  4,428,744  for 
an  example  of  the  application  of  this 
principle. 


Section  1.741(a)(5).  if  amended  as 
proposed,  will  recognize  that  the 
Secretary  of  Agriculture  may  determine 
the  length  of  the  regulatory  review 
period  where  the  regulatory  review  of 
the  product  takes  place  at  the  USDA. 
The  section  is  further  modified  to  point 
out  that  a  determination  of  the  length  of 
the  regulatory  review  period  is  made 
under  35  U.S.C.  156(g).  and  not  the 
length  of  the  patent  term  extension  that 
is  made  by  the  PTO  under  35  U.S.C 
156(c). 

Section  1.765(a),  if  amended  as 
proposed,  will  recite  that  a  duty  of 
candor  and  good  faith  is  owed  to  the 
Secretary  of  Agriculture  in  patent  term 
extension  proceedings  wherein  the 
USDA  is  involved. 

Section  1.775,  if  amended  as  proposed, 
will  have  its  title  recite  that  the  section 
is  directed  to  calculating  patent  term 
extension  for  human  drug,  antibiotic 
drug,  and  human  biological  products. 
Paragraphs  (a),  (b),  (c),  and  (d).  if 
amended  as  proposed,  will  indicate  that 
the  determinations  are  being  made  for 
any  of  a  human  drug,  an  antibiotic  drug, 
or  a  hmuan  biological  product.  Sections 
(c)(l]  and  (c)(2),  if  amended  as 
proposed,  will  refer  merely  to  a 
"product"  rather  than  to  a  "human  drug 
product"  or  a  "drug  product"  in  order  to 
make  the  sections  more  clear. 

Section  1.778,  if  added  as  proposed, 
would  set  forth  the  manner  of 
calculation  of  the  patent  term  extension 
for  an  animal  drug  product. 

Proposed  paragraph  (a)  would  specify 
that  the  extension  will  run  from  the 
original  expiration  date  of  the  patent  as 
shortened  by  any  terminal  disclaimer. 

Proposed  paragraph  (b)  of  S  1.778 
would  provide  that  the  patent  term 
would  be  extended  by  the  regulatory 
review  period  for  the  product  but 
reduced,  where  appropriate,  by  the  time 
periods  provided  in  proposed  paragraph 
(d). 

Proposed  paragraph  (c)  defines  how 
the  regulatory  review  period  is  to  be 
calculated.  The  period  is  determined  by 
counting 

(1)  The  number  of  days  in  the  period 
beginning  on  the  earlier  of  the  dates  a 
major  health  or  environmental  effects 
test  was  initiated  on  the  drug  or  an 
exemption  under  subsection  (j)  of 
section  512  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective  for 
the  drug  and  ending  on  the  date  an 
application  was  initially  submitted  for 
the  drug  under  section  512  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act;  and 

(2)  The  number  of  days  in  the  period 
beginning  on  the  date  the  application 
was  initially  submitted  for  the  approved 
drug  under  subsection  (b)  of  section  512 


of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  and  ending  on  the  date  the 
application  was  approved  under  the 
section. 

The  added  total  of  the  days  determined 
in  subparagraphs  (c)(1)  and  (c)(2) 
constitutes  the  regulatory  review  period. 
which  is  then  reduced,  where 
appropriate,  by  the  time  periods 
described  in  proposed  paragraph  (d) 
Proposed  paragraph  (d)  of  §  1.778 
would  revise  the  term  of  the  patent 
extension  by  indicating  that 

(1)  The  time  period  determined  from 
proposed  paragraph  (c)  would  be 
reduced,  where  appropriate,  by 

(i)  The  number  of  days  in  the  penod  of 
proposed  paragraphs  (c)(1)  and  (c)(2)  of 
5  1.778  that  were  before  the  date  on 
which  the  patent  issued; 

(ii)  The  number  of  days  in  proposed 
paragraphs  (c)(1)  and  (c)(2)  of  5  1  778 
during  which  it  is  determined  under  35 
U.S.C.  156(d)(2)(B)  that  apphcant  did  not 
act  with  due  diligence;  and 

(iii)  The  number  of  days  equal  to  one- 
half  the  number  of  days  remaining  in 
proposed  paragraph  (c)(1)  after  the 
paragraph  (c)(1)  determination  has  been 
reduced  in  accordance  with  proposed 
paragraphs  (d)[l)(i)  and  (d)(l)(ii)  of 
§  1.778  (half  days  to  be  ignored  for 
subtraction  purposes); 

(2)  Adding  the  number  of  days 
determined  in  proposed  paragraph  (d)(1) 
to  the  original  expiration  date  of  the 
patent  as  shortened  by  any  termmal 
disclaimer 

(3)  Adding  14  years  to  the  date  of 
approval  of  the  apphcation  under 
section  512  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act; 

(4)  Comparing  the  dates  obtained  from 
paragraphs  (d)(2)  and  (d)(3)  with  each 
other  and  seiecUng  the  earlier  date: 

(5)  If  the  original  patent  issued  after 
November  16.  1988.  by— 

(i)  Adding  5  years  to  the  original 
expiration  date  of  the  patent  as 
shortened  by  any  terminal  disclaimer 
and 

(ii]  Comparing  the  dates  obtained 
from  paragraphs  (d)(4)  and  (d)(5)(i)  with 
each  other  and  selecting  the  earlier  date; 

(6)  If  the  original  patent  issued  before 
November  16, 1988,  and 

(i)  If  no  major  health  or  environmental 
effects  test  on  the  drug  was  initiated  and 
no  request  was  submitted  for  an 
exemption  under  subsection  (j)  of 
section  512  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  before  November  16, 
1988,  by— 

(A)  Adding  5  years  to  the  original 
expiration  date  of  the  patent  as 
shortened  by  any  terminal  disclaimer 
and 
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|H)  (^)ni[icirinn  the  AhU-h  ulit.iir'.fil 
[)iir?iii.int  ti]  prtrnnrnph"!  !iiM4|  miuI 
(ai(Hl(il(A!  with  frtr  h  iithi-r  .irn!  h.'Uv  Imik 
thH  HHrlitT  drttc   or 

111)  If  ti  mH|or  hfrtllh  or  ftiMnmmtMilnl 
pffp<.l»  ti>iil  WH»  iriitiHled  or  a  rfquent  for 
Hii  exfniptuin  uiuicr  iiilmt'*  Imn  hi  of 
net  Hon  f)lJ  of  ihn  Kfiifrnl  Food.  DniR. 
nnil  CosniftK   Art  wHi  «iihtTiitt>»<i  h»-for»' 
NovfmtMT  Irt.  1H8«.  Hrui  l.he  applicHtion 
for  I  omm««rt;irtl  mrtrketing  or  use  of  the 
dnm  WHS  not  (ippn)vwl  before 
No-.i-niher  Ifl,  1VW8.  by-- 

(.M  Aildina  »  yt'rtr*  to  the  onKinal 
expirution  date  of  the  patent  h« 
shortened  by  any  tcnniiuil  disclaimer 
rtnd 

|H)  Comparing  the  d<ilc»  obtmnnd 
from  prtrM«rrtphs  |d|141  hiuI  |dl(ti|l  n)l  A) 
With  crtch  othtT  iind  «••!(•(  t!n«  tht-  t-HrluT 
dalf 

S«-(  lion  1  '"H,  if  addfd  at  proposed, 
vvouid  set  forth  the  manner  of 
ralfjulation  of  the  patent  term  extension 
for  a  veterinary  bioloxii  al  pnxiui  I 

lYoposed  paragraph  (a)  would  »pf(  ify 
that  the  extension  will  r^in  from  the 
(in«anal  expiration  date  of  the  patent  as 
shortened  by  any  terminal  dmilaimer 

IVoposed  paragraph  (b)  of  |  1  ''79 
wouki  provide  that  the  patent  term 
would  be  extended  by  the  remilalory 
re\iew  penod  for  the  product  but 
rediK  ed.  where  appropnate.  by  the  time 
periods  provided  in  proposed  paraKraph 

tci) 

Pniposed  paragraph  |(  1  defines  how 

the  regulatory  r'-view  px-nod  is  to  he 
calculated   The  period  i«  determined  by 
(  ountiiiK 

(1)  TTie  number  of  d.iys  i:i  the  period 
besinning  im  the  date  the  authority  to 
prepare  an  experimental  tjuilosical 
product  under  the  Vinis  Se-um  loxin 
.^ct  became  effective  and  eiuhtis  on  the 
date  an  application  for  a  in  ense  was 
submitted  under  the  Virus  Serum  Toxin 
Act.  and 

[1]  The  number  of  davs  m  the  period 
beynnins  im  the  date  an  applii  ation  for 
a  Itcc'isf  was  mitialU  submitted  under 
the  Virus  S«-nim   joxin  .-Xt  t  and  eniliiiH 
on  the  date  a  In  ense  w.is  issued 
The  added  total  of  the  days  determined 
In  paraKraphs  ((  Idl  and  lc|(J) 
constitutes  the  reHuiutory  review  period. 
which  IS  then  reduc  ed.  were 
appropnate.  by  the  time  periods 
described  in  prufKised  parauraph  (d) 
Paragraph  (il)  of  proposed  (  1  779 
woulil  define  the  term  of  the  p.itcnt 
extension  by  indicating  that 

1 1)  The  tune  penod  determined  from 
proposed  paragraph  |c|  woukl  lie 
reduced,  where  appropriate,  by 

|!)  The  number  of  days  in  the  penods 
of  proposed  paragraphs  (i  1(11  and  [i]{2] 
that  were  on  and  before  the  date  on 
which  the  patent  issued. 


(ill  The  number  of  days  in  the  penods 
of  proposed  paragraphs  (c)(1)  and  (c)(2) 
during  whii.h  it  is  determined  under  35 
r  S  C   156<d)t:iini  that  the  applicant  did 
not  act  with  due  diligence,  and 

(ill)  One  half  the  number  of  days 
remaining  in  the  penod  defined  by 
proposed  paragraph  (c)(1)  after  that 
period  IS  reduced  in  accordance  with 
paragraphs  (d)|l)(i)  and  (d)(ii)  (half  days 
being  ignon-d  for  purposes  of 
subtrartion). 

[2]  Adding  the  number  of  days 
determined  in  paragraph  (d)(1)  to  the 
onginal  terms  of  the  patent  as  shortened 
by  any  terminal  disclaimer 

(3)  Adding  14  years  to  the  date  of  (he 
issuance  of  a  license  under  the  Virus- 
S»'nim  Toxi;i  Art. 

(41  Companng  the  dates  for  the  ends 
of  the  penods  obtained  pursuant  to 
paragraphs  (d)(2)  and  (d)(3)  and 
selecting  the  earlier  date; 

(5)  If  the  patent  was  issued  after 
November  Itt,  1388,  by— 

(i)  Adding  5  years  to  the  onginal 
expiration  date  of  the  patent  as 
shortened  by  any  terminal  disclaimer. 

and 

(ii)  Ctimparing  the  dates  obtained 
pursuant  to  paragraphs  (d)(4)  and 
(d)(5|(i)  with  each  other  and  selecting 
the  earlier  date. 

(H)  If  the  onginal  patent  issued  before 
Noveml>er  16.  1988  and 

(i)  If  no  request  for  the  authority  to 
prepare  an  expenmental  biological 
product  under  the  Virus  Serum-Toxin 
Act  was  submitted  biefore  November  IB. 
l^ma.  by  — 

(A)  Adding  5  years  to  the  onginal 
expiration  date  of  the  patent  as 
shortened  by  any  termin.d  disclaimer 
an<l 

(H)  Conipanag  t)ie  dates  obtained 
pursuant  to  paragraphs  (d|(4)  and 
(d|(b|(i|(A)  with  each  other  and  selecting 
the  earlier  date,  or 

(ii)  If  a  request  for  the  authfinty  to 
prepare  an  experimental  bicilogiCiil 
product  under  the  VirusSerum-Toxin 
A(  I  w.is  submitted  before  November  10, 
mh«  and  the  comnierci.il  marketing  or 
use  cf  ihe  Product  was  not  approved 
before  November  16.  1988,  by— 

(,A1  Adding  J  years  tu  the  original 
expirution  dale  of  the  potent  as 
bhortenetl  b>  any  terniin.il  disclaimer 
and 

(H)  Comparing  the  dates  ol  tained 
pursuant  to  paragraphs  (dl(4)  and 
(dj(f)l(iil(A)  and  selecting  the  earlier 
date 

Section  1  '8:,(bl.  if  an. ended  as 
profxised.  will  indiiate  that,  in  those 
in.slanies  where  an  applicant  is  seeking 
p.iten;  term  extension  for  two  or  more 
patents  based  upon  the  same  regulatory 
review  penod.  the  applicant  w.ll  have 


the  nght  to  elect  which  patent  is  to  have 
Its  term  extended.  In  the  absence  of  an 
election  by  applicant,  the  Commissioner 
will  extend  that  patent  having  the 
earliest  date  of  issuance 

Other  Considerations 

The  proposed  rule  change  is  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub  L  No, 
96-354),  Executive  Orders  12291  and 
12812,  and  the  Paperwork  Reduction  Act 
of  1980,  44  use.  3501  et  seq. 
T^e  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration  that  the 
proposed  rule  change  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
[Regulatory  Flexibility  Act,  Pub.  L  96- 
354]  The  proposed  rule  change  setting 
forth  procedures  allowing  owners  of 
patents  directed  to  new  animal  drugs 
and  vetennary  biological  products  to 
apply  for  extension  of  patent  term 
would  not  be  expected  to  result  in  any 
adverse  economic  impact  on  small 
entities  because  patented  drugs  are 
generally  not  commercialized  by  small 
entities 

Tlie  pro  has  determined  that  this  rule 
change  is  not  a  major  rule  under 
Kxecutive  Order  12291.  The  annual 
effect  to  the  economy  will  be  less  than 
$100  mdhon.  There  will  be  no  major 
increase  m  costs  or  pnces  for 
consumers,  individual  industncs, 
federal,  state,  or  local  govemm,ent 
agencies,  or  geographic  regions.  Tliere 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterpnscs  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets 

The  pro  has  also  determined  that  this 
notice  has  no  Federalism  implications 
affecting  Ihe  relationship  betv^ecn  the 
.National  Government  and  the  States  as 
outlined  in  Executive  Order  12012. 

The  proposed  rule  contains  a 
collection  of  informaticn  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 
I'  S  C  35<.n  fi  seq.  which  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval.  Preparation  of 
an  application  for  patent  term  extension 
is  estimated  to  take  approximately  60 
hours,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data  needed  and  completing  and 
reviewing  tht  collection  of  information 
Siend  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 


the  Office  of  Management  and 
Organization.  Patent  and  Trademark 
Office.  Washington.  DC  20231;  and  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503. 
(Paperwork  Reduction  Project  0651- 
0020) 

List  of  Subjecte  m  37  CFR  Part  1. 

Administrative  practice  and 
procedure.  Authority  delegations 
(government  agencies).  Conflict  of 
interest.  Courts,  Inventions  and  patents. 
Lawyers. 

For  the  reasons  given  in  the  preamble 
and  pursuant  to  the  authority  granted  to 
the  Commissioner  of  Patents  and 
Trademarks  by  35  U.S.C  B  and  156.  the 
PTO  proposes  to  ameiwi  Title  37  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

It  is  proposed  to  amend  37  CFR  Part  1, 
Subpart  F,  as  follows  wherein  removals 
are  indicated  by  brackets  and  additions 
by  arrows: 

PART  1— (AMENOEO] 

Subpart  F — Extension  of  Patent  Term 

1.  The  authority  citation  for  37  CFR 
Part  1,  Subpart  F,  would  continue  to 
read  as  follows: 

Autbofity:  3G  U.S.C.  6  and  156. 

2.  Section  1.710  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

S  1-710    PatMits  aubiect  to  •xteneion  Of 
ttw  paterrt  term. 

(a)  A  patent  is  eligible  for  extension  of 
the  patent  term  if  the  patent  claims  a 
product  as  defined  in  paragraph  (b)  of 
this  section,  neither  alone  or  in 
combination  with  other  ingredients  that 
read  on  a  composition  that  received 
permission  for  commercial  marketing  or 
use, -4  or  a  method  of  using  such  a 
product,  or  a  method  of  manufacturing 
such  a  product,  and  meets  all  other 
conditions  and  requirements  of  this 
subpart. 

(b)  The  term  "product"  referred  to  in 
paragraph  (a)  of  this  section  means — 

(1)  [A  human  drug  product  which 
meansj  the  active  ingredient  of  a  new 
►  human-4  drug,  antibiotic  drug,  or 
human  biological  product  (as  those 
terms  are  used  In  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act)  including  any  salt  or 
ester  of  the  active  ingredient,  as  a  single 
entity  or  in  combination  with  another 
active  ingredient;  or 

►  (2)  "Hie  active  ingredient  of  a  new 
animal  drug  or  veterinary  biological 
product  (as  those  terms  are  used  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act 


and  the  Virus-Serum-Toxin  Act)  that  is 
not  primarily  manufactured  using 
recombinant  DNA,  recombinant  RNA, 
hybridoma  technology,  or  other 
processes  including  site  specific  genetic 
manipulation  techniques,  including  any 
salt  or  ester  of  the  active  ingredient,  as  a 
single  entity  or  in  combination  with 
another  active  ingredient;  or-^ 

t(2)3  ►(3)-^  Any  medical  device, 
food  additive,  or  color  additive  subject 
to  regulation  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act. 

3.  Section  1.720  is  proposed  to  be 
amended  by  revising  paragraphs  (e)(2) 
and  (f)  and  adduig  paragraph  (e)(3)  to 
read  as  follows.  The  introductory  text  of 
(e)  is  republished  for  the  convenience  of 
the  reader. 

{1.720    CondttkMW  forntaftakm  of  patent 
term. 

•  *         •         «         * 

(e)  The  product  has  received 
permission  for  commercial  marketing  or 
use  and — 

*  •        •        •        • 

(2)  In  the  case  of  a  patent  ►other  than 
one  directed  to  subject  matter  *vithln  37 
CFR  S  1.710(b)(2)-^  claiming  a  method  of 
manufacturing  the  product  [which  J 
►  that-^  primarily  uses  recombinant 
DNA  technology  in  the  manufacture  of 
the  product,  the  permission  for  the 
commercial  marketing  or  use  is  the  first 
received  permission  for  the  commercial 
marketing  or  use  of  a  product 
manufactured  under  the  process  claimed 
in  the  patent,  ►or-^ 

►  (3)  In  the  case  of  a  patent  claiming  a 
new  animal  drug  or  a  veterinary 
biological  product  that  is  not  covered  by 
the  claims  In  any  other  patent  that  has 
been  extended,  and  has  received 
permission  for  the  commercial 
marketing  or  use  In  non-food-producing 
animals  and  in  food -producing  animals, 
and  was  not  extended  on  the  basis  of 
the  regulatory  review  period  for  use  in 
non-food-producing  animals,  the 
permission  for  the  commercial 
marketing  or  use  of  the  drug  or  product 
after  the  regulatory  review  period  for 
use  in  food-producing  animals  is  the  first 
permitted  commercial  marketing  or  use 
of  the  drug  or  product  for  administration 
to  a  food-producing  animal,-^ 

(f)  The  application  is  submitted  within 
the  sixty  day  period  beginning  on  the 
date  the  product  first  received 
permission  for  commercial  marketing  or 
use  under  the  provisions  of  law  under 
which  the  applicable  regulatory  review 
period  occurred;  or  in  the  case  of  a 
patent  claiming  a  method  of 
manufacturing  the  product  which 
primarily  uses  recombinant  D\.A 
technology  in  the  manufacture  of  the 
product,  the  application  for  extension  is 


submitted  within  the  sixty  day  penod 
beginning  on  the  date  of  the  first 
permitted  commercial  marketing  or  use 
of  a  product  manufactured  under  the 
process  claimed  in  the  patent,  ►or  ui 
the  case  of  a  patent  that  claims  a  new 
animal  drug  or  a  veterinary  biolog.cal 
product  that  is  not  covered  by  the 
claims  in  any  other  patent  that  has  been 
extended,  and  has  received  permission 
for  the  commercial  marketing  or  use  in 
non-food-producing  animals,  the 
application  for  extension  is  submitted 
within  the  sixty  day  period  beginning  on 
the  date  of  the  first  permitted 
commercial  marketing  or  use  of  the  drug 
or  product  for  administration  to  a  food- 
producing  animal;-^ 
*         •         •         •         • 

4.  Section  1.740  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(4). 
(a)(g).  (a)(10).  and  (a)(13)  to  read  as 
follows: 

§  1.740    Application  for  Mtaneton  of  patent 
term. 

(a)  An  application  for  extension  of 
patent  term  must  be  made  in  writing  to 
the  Commissioner  of  Patents  and 
Trademarks.  A  formal  appbcation  for 
the  extension  of  patent  term  shall 
include: 


(4)  In  the  case  of  a  [human]  drug 
product,  an  identification  of  each  active 
ingredient  in  the  product  and  as  to  each 
active  ingredient,  a  statement  that  it  has 
not  been  previously  approved  for 
commercial  marketing  or  use  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
►  ihe  F^jblic  F^eallh  Service  Act,  or  the 
Virus  Serum-Toxin  Act.-^  or  a 
st.ilement  of  when  the  active  ingredient 
was  approved  for  commercial  marketing 
or  usp  (either  alone  or  in  combination 
with  other  active  ingredients),  ►the  use 
fur  Ahi.  h  it  was  approved.-^  and  the 
prov  ision  of  law  under  which  it  was 
approved. 

•  •  •  e  4 

(y)  .\  statement  [bciginning  on  a  new 
page]  th.at  the  patent  claims  the 
approved  product  or  a  method  of  using 
or  maniif.jctunng  the  approved  product. 
and  a  showing  which  lists  each 
appiii  able  patent  claim  and 
dt'monstrates  the  manner  in  which  each 
applicable  patent  claim  reads  on  the 
appi  ov  L'd  product  or  method  of  using  or 
manufacturing  the  approved  product: 

(lOJ  A  statement  beginning  on  a  new 
page  of  the  relevant  dates  and 
information  pursuant  to  35  USC  lS6{g]  in 
order  to  enable  the  Secretary  of  Health 
and  Human  Services  ►or  the  Secretary 
of  Agriculture,  as  appropriate,'^  to 


95i2 
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determine  the  applicable  regulntory 
rtniew  period  as  follows 

(i)  For  a  patent  clalminR  a  human  drujj 
^.  antibiotic,  or  human  biological-^ 
product,  the  effective  date  of  the 
investigational  new  dru"  (IND) 
application  and  the  INCAiumber  the 
dale  on  which  ■  new  drug  application 
(ND.'\)  ►•or  a  Product  License 
Application  (Pl.A)-^  was  initially 
submitted  and  the  ND.\  ►•or  PIA. 
numl)er-<  and  the  date  on  which  the 
NUA  was  apprtived  ►or  the  Product 
License  issued  <<: 

(ii)  For  a  patent  claiming  a  nt-w 
animal  drug,  the  date  a  ma)or  health  or 
environmental  effects  test  on  the  drug 
was  initiated  and  any  available 
substantiation  of  the  date  or  the  date  of 
an  exemption  under  subsection  (j)  of 
•«'ction  512  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  twcame  effective  for 
such  animal  drug;  the  date  on  which  a 
new  animal  drug  application  (NADA) 
was  initially  submitted  and  the  NADA 
numl>er  and  the  date  on  which  the 
NADA  was  approved: 

(ill)  For  a  patent  claiming  a  veterinary 
biolugicuil  product,  the  date  the  authority 
to  prepare  an  experimental  biological 
product  under  the  Virus-Serum-Toxin 
Act  became  effective  the  date  an 
application  for  a  license  was  submitted 
under  the  Virus  S<?rum-Toxin  Act:  and 
the  dale  the  license  issued. ■< 

[ii]  ►(iv)^  For  a  patent  that  claims 
a  food  or  color  additive,  the  date  a 
major  health  or  environmental  effects 
test  on  the  additive  was  initiated  and 
any  available  substantiation  of  that 
(late,  the  date  on  which  a  petition  for 
product  approval  under  the  F"ederal 
Food,  Drug,  and  Cosmetic  Act  was 
Initially  submitted  and  the  petition 
number,  and  the  date  on  which  the  FDA 
published  the  Federal  Register  notice 
listing  the  additive  for  use; 

fill]  ►•(v)<4  For  a  patent  that  claims 
a  medical  device,  the  effe(iive  date  of 
the  investigational  device  exemption 
(IDF)  and  the  IDF.  number,  if  applicable. 
or  the  date  on  which  the  applicant 
t>egan  the  first  clinical  investigation 
involving  the  device  if  no  IDE  wa.s 
submitted  and  any  available 
substantiation  of  that  date,  the  date  on 
which  the  application  for  pnxluct 
approval  ►or  notice  of  completion  of  a 
product  development  protocol-^  under 
section  515  of  the  Federal  Fo<k1,  Dnig. 
and  Closmetic  Act  was  initially 
submitted  and  the  number  of  the 
application  ►or  protocol  ■<  .  and  the 
date  on  which  the  application  was 
approved  ►•or  the  protocol  declared  to 
be  completed  -^ 


(13)  A  statement  that  applicant 
acknowledges  a  duty  to  disclose  to  the 
Commissioner  of  Patents  and 
Trademarks  and  the  Secretary  of  Health 
and  Human  Services  ►or  the  Secretary 
of  Agriculture'^  any  information  which 
Is  material  to  the  determination  of 
entitlement  to  the  extension  sought  (see 

41^651: 

•  •         •         •         • 

5  Section  1.741  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(2) 
and  (a)(5)  to  read  as  follows.  The 
introductory  text  of  (a)  is  republished 
fur  the  convenience  of  the  reader. 

(1741     F«n«  data  Of  th«  ^pNcation. 

(a)  The  filing  date  of  the  application 
for  extension  of  patent  term  is  the  date 
on  which  a  complete  application  is 
received  in  the  Patent  and  Trademark 
Office  or  filed  pursuant  to  the 
"Ceriificht*'  of  Mailing"  provisions  of  37 
CFR  18  or  'Fix  press  Mail"  provisions  of 
37CF'R1  10. 

•  •  •  •  • 

(2)  An  identification  of  [thej 
►  each -4  Federal  statute  under  which 
regulatory  review  occurred. 
»         •         •         t         * 

(5)  Sufficient  information  to  enable 
the  Commissioner  to  determine  under  35 
use.  156  subsections  (a)  and  (b)  the 
eligibility  of  a  patent  for  extension  and 
the  rights  that  will  be  denved  from  the 
extension  and  information  to  enable  the 
Commissioner  and  the  Secretary  of 
Health  and  Human  Services  ►•or  the 
Secretary  of  Agricultures  to  determine 
the  ►length  of  the  regulatory  review-^ 
penod  [of  the  extension];  and 

•  •         •         •         • 

6.  Section  1  765  la  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

{1.7«5    Duty  Of  (tectoeur*  ki  patent  term 


(a)  A  duty  of  candor  and  good  faith 
toward  the  Patent  and  Trademark  Office 
and  the  Secretary  of  Health  and  Human 
Services  ►or  the  Secretary  of 
Agriculture -s  rests  on  the  patent  owner 
or  Its  agent,  or  each  attorney  or  agent 
who  represents  the  patent  owner  and  on 
every  other  Individual  who  is 
substantively  involved  on  behalf  of  the 
patent  owner  in  a  patent  term  extension 
proceeding.  All  such  individuals  who 
are  aware,  or  become  aware,  of  material 
information  adverse  to  a  determination 
of  entitlement  to  the  extension  sought, 
which  has  not  been  previously  made  of 
record  in  the  patent  term  extension 
proceeding  must  bring  such  information 
to  the  attention  of  the  Office  of  the 
Secretary,  as  appropriate,  in  accordance 
with  paragraph  (b)  of  this  section,  as 


soon  as  it  is  practical  to  do  so  after  the 
individual  becomes  aware  of  the 
information.  Information  is  material 
where  there  is  a  substantial  likelihood 
that  the  Office  or  the  Secretary  would 
consider  it  important  in  determination! 
to  be  made  in  the  patent  term  extension 
proceeding 

a  •  •  a  • 

7.  Section  1.775  is  proposed  to  be 
amended  by  revising  the  title  and 
paragraphs  (a),  (b),  (c),  and  (d) 
introductory  text  to  read  as  follows: 

1 1.77S    Calculation  Of  patant  lann 
artanaion  for  ■  human  drug  ►.  antibiotic 
drug  or  human  blologtcal  ^  product. 

(a)  If  a  determination  is  made 
pursuant  to  (  1.750  that  a  patent  for  a 
human  drug^^,  antibiotic  drug  or  human 
biological  •«  product  is  eligible  for 
extension,  the  term  shall  be  extended  by 
the  time  as  calculated  in  days  in  the 
maimer  indicated  by  this  section.  The 
patent  term  extension  will  run  from  the 
onginal  expiration  date  of  the  patent  or 
any  earlier  date  set  by  terminal 
disclaimer  (!  1.321), 

(b)  The  term  of  the  patent  for  human 
drug^,  antibiotic  drug  or  human 
biological-^  product  will  be  extended  by 
the  length  of  the  regulatory  review 
period  for  the  product  as  determined  by 
the  Secretary  of  Health  and  Human 
Services,  reduced  as  appropriate 
pursuant  to  paragraphs  (d)(1)  through 
(d)(6)  of  tills  section, 

(c)  The  length  of  the  regulatory  review 
period  for  a  human  drug^,  antibiotic 
drug  or  human  biological  <<  product  will 
be  determined  by  the  Secretary  of 
[iealth  and  Human  Services.  Under  35 
U.S.C.  156(g)(1)(B).  it  is  the  sum  of— 

(1)  The  number  of  days  in  the  period 
beginning  on  the  date  an  exemption 
under  subsection  (i)  of  section  505  or 
subsection  (d)  of  section  507  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
became  effective  for  the  approval 
[human  drugj  product  and  ending  on 
the  date  application  was  initially 
submitted  for  such  [dr\igj  product 
under  those  sections  or  under  section 
351  of  the  Public  Health  Service  Act: 
and 

(2)  The  number  of  days  in  the  period 
beginning  on  the  date  the  application 
was  initially  submitted  for  the  appoved 
[human  drug]  product  under  section 
351  of  the  Public  Health  Service  Act. 
subsection  (b)  of  section  505  or  section 
507  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  ending  on  the  date 
such  application  was  approved  under 
such  section. 

(d)  The  term  of  the  patent  as  extended 
for  a  human  drug^,  antibiotic  drug  or 


human  biological- 
determined  by — 


product  will  be 


8.  Section  1,778  is  proposed  to  be 
added  as  follows: 

►  §1.77S    Calcuiation  of  patent  tarm 
axtanaion  for  an  animal  drug  product 

(a)  If  a  determination  is  made 
pursuant  to  S  1.750  that  a  patent  for  an 
animal  drug  is  eligible  for  extension,  the 
term  shall  be  extended  by  the  time  as 
calculated  in  days  in  the  manner 
indicated  by  this  section.  The  patent 
term  extension  will  run  from  the  original 
expiration  date  of  the  patent  or  any 
earlier  date  set  by  terminal  disclaimer 
(81.321), 

(b)  The  term  of  the  patent  for  an 
animal  drug  will  be  extended  by  the 
length  of  the  regulatory  review  period 
for  the  drug  as  determined  by  the 
Secretary  of  Health  and  Human 
Services,  reduced  as  appropriate 
pursuant  to  paragraphs  (d)(1)  through 
(d)(6)  of  this  section. 

(c)  The  length  of  the  regulatory  review 
period  for  an  animal  drug  will  be 
determined  by  the  Secretary  of  Health 
and  Human  Services.  Under  35  U.S.C. 
156(g)(4)(B).  it  is  the  sum  of— 

(1)  The  number  of  days  in  the  period 
beginning  on  the  earlier  of  the  date  a 
major  health  or  environmental  effects 
test  on  the  drug  was  initiated  or  the  date 
an  exemption  under  subsection  (j)  of 
section  512  of  the  Federal  Food.  E)rug. 
and  Cosmetic  Act  became  effective  for 
the  approved  animal  drug  and  ending  on 
the  date  an  application  was  initially 
submitted  for  such  animal  drug  under 
section  512  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act:  and 

(2)  The  number  of  days  in  the  period 
beginning  on  the  date  the  application 
was  initially  submitted  for  the  approved 
animal  drug  under  subsection  (b)  of 
section  512  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  and  ending  on  the 
date  such  application  was  approved 
under  such  section, 

(d)  The  term  of  the  patent  as  extended 
for  an  animal  drug  will  be  determined 
by- 

(1)  Subtracting  from  the  number  of 
days  determined  by  the  Secretary  of 
Health  and  Human  Services  to  be  in  the 
regulatory  review  period: 

(i)  The  number  of  days  in  the  periods 
of  paragraphs  (c)(1)  and  (c)(2))  of  this 
section  that  were  on  and  before  the  date 
on  which  the  patent  issued; 

(ii)  The  number  of  days  in  the  periods 
of  paragraphs  (c)(1)  and  (c)(2)  of  this 
section  during  which  it  is  determined 
under  35  U.S.C.  156(d)(2)(B)  by  the 
Secretary  of  Health  and  Human  Services 
that  applicant  did  not  act  with  due 
diligence; 


(iii)  One-half  the  number  of  days 
remaining  in  the  period  defined  by 
paragraph  {c)(l)  of  this  section  after  that 
period  is  reduced  in  accordance  with 
paragraphs  (d)(l)(i]  and  (ii)  of  this 
section;  half  days  will  be  ignored  for 
purposes  of  subtraction; 

(2)  By  adding  the  number  of  days 
determined  in  paragraph  (d)(1)  of  this 
section  to  the  original  term  of  the  patent 
as  shortened  by  any  terminal  disclaimer; 

(3)  By  adding  14  years  to  the  date  of 
approval  of  the  appUcation  under 
section  512  of  the  IFederal  Food.  Drug, 
and  Cosmetic  Act; 

(4)  By  comparing  the  dates  for  the 
ends  of  the  periods  obtained  pursuant  to 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section  with  each  other  and  selecting 
the  earlier  date; 

(5)  If  the  original  patent  was  issued 
after  November  16, 1988,  by— 

(i)  Adding  5  years  to  the  original 
expiration  date  of  the  patent  or  any 
earher  date  set  by  terminal  disclaimer 
and 

(ii)  Comparing  the  dates  obtained 
pursuant  to  paragraphs  (d)(4]  and 
(d)(5)(i}  of  this  section  with  each  other 
and  selecting  the  earlier  date; 

(6)  If  the  original  patent  was  issued 
before  November  16, 1988  and 

(i)  If  no  major  health  or  environmental 
effects  test  on  the  drug  was  initiated  and 
no  request  was  submitted  for  an 
exemption  under  subsection  (j)  of 
section  512  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  before  November  16, 
1988,  by— 

(A)  Adding  5  years  to  the  original 
expiration  date  of  the  patent  or  earlier 
date  set  by  terminal  disclaimer,  and 

(B)  Comparing  the  dates  obtained 
pursuant  to  paragraphs  (d)(4)  and 
{d)(6)(i)(A)  of  this  section  with  each 
other  and  selecting  the  earlier  date;  or 

(ii)  If  a  major  health  or  environmental 
effects  test  was  initiated  or  a  request  for 
an  exemption  under  subsection  (j)  of 
section  512  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  was  submitted  before 
November  16, 1988.  and  the  application 
for  commercial  marking  or  use  of  the 
animal  drug  was  not  approved  before 
November  16, 1988,  by — 

(A)  Adding  3  years  to  the  original 
expiration  date  of  the  patent  or  earlier 
date  set  by  terminal  disclaimer,  and 

(B)  Comparing  the  dates  obtained 
pursuant  to  paragraphs  (d)(4]  and 
(d)(6)(ii)(A)  of  this  section  with  each 
other  and  selecting  the  earlier  date. 

9.  Section  1.779  is  proposed  to  be 
added  to  read  as  follows: 


►  §1.779    Calculation  Of  patant  tarm 
axtanaion  for  a  vataftnary  biological 
product. 

(a)  If  a  determination  is  made 
pursuant  to  §  1,750  that  a  patent  for  a 
veterinary  biological  product  is  eligible 
for  extension,  the  term  shall  be 
extended  by  the  time  as  calculated  in 
days  in  the  manner  indicated  by  this 
section.  The  patent  term  extension  will 
run  from  the  original  expiration  date  of 
the  patent  or  any  earlier  date  set  by 
terminal  disclaimer  (§  1.321), 

(b)  The  term  of  the  patent  for  a 
veterinary  biological  product  will  be 
extended  by  the  length  of  the  regulatory 
review  period  for  the  product  as 
determined  by  the  Secretary  of 
Agriculture,  reduced  as  appropriate 
pursuant  to  paragraphs  (d)(1)  through 
(d)(6)  of  this  section, 

(c)  The  length  of  the  regulatory  review 
period  for  a  veterinary  biological 
product  will  be  determmed  by  the 
Secretary  of  Agriculture.  Under  35 
U.S.C.  156(g)(5)(B),  it  is  die  sum  of— 

(1)  The  number  of  days  in  the  period 
beginning  on  the  date  the  authority  to 
prepare  an  experimental  biological 
product  under  the  Virus-Serum-Toxin 
Act  became  effective  and  ending  on  the 
date  an  application  for  a  bcense  was 
submitted  under  the  Virus-Serum-Toxin 
Act;  and 

(2)  The  number  of  days  in  the  period 
beginning  on  the  date  an  application  for 
a  license  was  initially  submitted  for 
approval  under  the  Virus-Serum-Toxin 
Act  and  ending  on  the  date  such  hcense 
was  issued. 

(d)  The  term  of  the  patent  as  extended 
for  a  veterinary  biological  product  will 
be  determined  by — 

(1)  Subtracting  from  the  number  of 
days  determined  by  the  Secretary'  of 
Agriculture  to  be  in  the  regulator,' 
review  period: 

(i)  The  number  of  days  in  the  periods 
of  paragraphs  (c)(1)  and  (c)(2)  of  this 
section  that  were  on  and  before  the  date 
on  which  the  patent  issued; 

(ii)  The  number  of  days  in  the  periods 
of  paragraphs  (c)(1)  and  (c)(2)  of  this 
section  during  which  it  is  determined 
under  35  U.S.C.  156(d)(2)(B)  by  the 
Secretary  of  Agriculture  that  applicant 
did  not  act  with  due  diligence: 

(iii)  One-half  the  number  of  days 
remaining  in  the  period  defined  by 
paragraph  (c)(1)  of  this  section  after  that 
period  is  reduced  in  accordance  with 
paragraphs  (d](l)(i)  and  (ii)  of  this 
section;  half  days  will  be  ignored  for 
purposes  of  subtraction; 

(2)  By  adding  the  number  of  days 
determined  in  paragraph  (d)(1)  of  this 
section  to  the  onginal  term  of  the  patent 
as  shortened  bv  any  terminal  disclaimer; 
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|J)  By  adding  14  yean  to  the  dale  of 
the  issuance  of  a  license  under  the 
Vims-Serum-Toxin  Act. 

(4|  By  comparing  the  dates  fur  the 
ends  of  the  periods  obtained  pursuant  to 
paragraphs  (d|(2)  and  (d)|3|  of  this 
section  with  each  other  and  selecting 
the  earlier  date, 

(5)  If  the  onginal  putenl  whs  is.iufd 
after  November  la,  \9M.  by — 

|i|  Adding  5  years  to  the  onginal 
I'upiratton  date  of  the  patent  or  any 
earlier  dale  set  by  terminal  disclaimer 
and 

|ii)  Cumpuring  the  dates  obtained 
pursuant  to  paragraphs  (d)(4)  and 
|d)(5)(i)  of  this  section  with  each  other 
and  selecting  the  earlier  date. 

|i|  Adding  9  years  to  the  onginal 
expiration  date  of  the  patent  or  any 
earlier  date  set  by  terminal  disclaimer 
and 

I II I  Comparing  the  dates  obtained 
pursuant  to  paragraphs  (d)|4|  and 
|d)(5)(i)  of  this  section  with  each  other 
and  selecting  the  earlier  date; 

(6)  If  the  onginal  patent  was  issued 
l)rfore  November  16,  1888  and — 

(i|  If  no  request  for  the  authonty  to 
prepare  an  oxpenmental  biological 
prixduct  under  the  Virus-SerumToxin 
Act  was  submitted  before  November  Itt, 
19e«,  by— 

(A)  Adding  5  years  to  the  original 
expiration  date  of  the  patent  or  earlier 
date  set  by  terminal  diS4:laimer  and 

(H)  Comparing  the  dates  obtained 
pursuant  to  paragraphs  (d)(4)  and 
|d)(6)(i)(A)  of  this  section  with  each 
other  and  selecting  the  earlier  date;  or 

(u)  If  a  request  for  the  authority  to 
prepare  an  expenmental  biological 
prxxluct  under  the  Virus-Serum-Toxin 
Act  was  submitted  before  November  16. 
1988,  and  the  commercial  marketing  or 
use  of  the  product  was  not  approved 
before  November  Ifl,  1968,  by— 

(A)  Adding  3  years  to  the  onginal 
expiration  date  of  the  patent  or  earlier 
dale  set  by  terminal  disclaimer  and 

|B)  comparing  the  dates  obtained 
pursuant  to  paragraphs  (d)(4)  and 
(d)(Oj(il)(A)  of  this  section  with  each 
other  and  selecting  the  earlier  date  ■< 

10  Section  1  785  is  proposed  to  be 
amended  tu  revise  paragraph  (b)  to  read 
as  follows 


11.7*6    MuMlpli  a^paci 

Sons  for 

of  tanntt  of  vw  aaNW  pfll 

•nt  or  of 

plawf  for  ttwMHMrvg 

iittori'  n 

p«r1od  tor  ■  product 

extension  pursuant  to  the  requirements 
of  this  subpart.  ►  in  the  absence  of  an 
election  by  applicant,  ■<  the  certificate  of 
extension  of  patent  term,  if  appropriate, 
will  be  issued  upon  the  application  for 
extension  of  the  patent  term  having  the 
eHrliest  date  of  issuance  of  those  patents 
for  which  extension  is  sought. 

Dated  January  13.  1988 

Doaakl  |.  Quln. 

Astitlant  Secretary  and  Commtuioner  of 
Putent  and  Tradamork*. 

\yR  Doc  8»-61&2  Filed  3-6-80;  S.46  amj 
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ACnOM:  Proposed  rulemaking. 


(b|  If  more  than  one  application  for 
extension  is  filed  by  a  single  applicani 
which  seeks  ihe  extension  of  the  term  uf 
two  or  more  patents  b«sed  upon  the 
same  regulatory  review  peirod.  and  the 
Hpplit  atums  are  otherwise  eligible  for 


The  Patent  and  Trademark 
Office  proposes  amendments  to  the 
rules  of  practice  in  trademark  cases  to 
revise  and/or  codify  procedures  for  the 
examination  of  applicabona:  appeals 
fr<}m  final  refusals  of  registration:  and 
the  institution  and  conduct  of  trademark 
interference,  concurrent  u»e,  opposition, 
and  cancellation  proceedings.  The 
proposed  amendments  will  assist  the 
orderly  and  prompt  resolution  of  Issues 
in  proceedings  before  the  Trademark 
Tnal  and  Appeal  Board. 
DATK  Wntten  comments  must  be 
submitted  on  or  before  May  1. 1969. 
ADOWll.  Address  written  comments  to 
Box  5.  Trademark  Trial  and  Appeal 
Board.  Commissioner  of  Patents  and 
Trademarks.  Washington.  DC  20231, 
marked  to  the  attention  of  )anet  E.  Rice 

Wntten  comments  will  be  available 
for  public  inspection  In  Room  108. 
Crystal  Square  5.  1755  Jefferson  Davis 
Highway,  Arlington.  Virginia  22202. 
FO«  FUMTHm  aironHATOm  CONTACT. 
lanet  EL  Rice  by  telephone  at  (703)  557- 
3551  or  by  mail  marked  to  her  attention 
and  addressed  to  Box  5,  Trademark 
Tniii  and  Appeal  Board.  Commissioner 
of  Ph tents  and  Trademarks. 
Washington.  DC  20231 
sum-UMirrAjrv  mrommA-nott  The 
Patent  and  Trademark  Office  (PTO)  is 
proposing  amendments  to  the  rules  of 
practice  in  trademark  cases  to  revise, 
simplify,  remove,  or  clanfy  existing  rules 
or  to  codify  in  rules  certain  practices 
which  are  currently  in  effect.  The  rules 
involved  include  those  relating  to  the 
requirements  for  concurrent  use 


applicationf  the  abandonment  of 
trademark  applications;  appeals  to  the 
Trademark  Trial  and  Appeal  Board 
(Board)  from  the  final  refusal  of 
registraiion  in  ex  parte  applications:  the 
institution  and  conduct  of  interference, 
concurrent  use.  opposition,  and 
cancellation  proceedings  before  the 
Board,  review  by  civil  action  of  a 
decision  of  the  Board;  and  allowing  an 
assignee  to  take  action  with  respect  to 
the  assigned  application  or  registration. 

Discnsaioa  of  Spadfk  Sactkms 
Propoaad  to  be  Chansad 

In  this  discussion.  "Patent  and 
Trademark  Office"  is  abbreviated  as 
"PTO"  and  Trademark  Trial  and 
Appeal  Board"  is  abbreviated  as 
"Board." 

Section  2.42(a)  is  proposed  to  be 
amended  by  removing  the  designation 
"(a)"  [because  i  Z.A2[b)  is  proposed  to 
be  removed)  and  by  deleting  the 
qualifying  phrase  "to  the  extent  of  his 
knowledge"  from  the  requirement  that 
an  applicant  for  registration  as  a  lawful 
concurrent  user  state  in  the  application 
the  area,  the  goods,  and  the  mode  of  use 
for  which  registration  is  sought.  This 
information  obviously  is  within  the 
knowledge  of  the  appbcant  and  is 
essential  for  purposes  of  examination 
and  publication. 

Section  2.42(b).  which  requires  that 
the  verification  or  declaration  in  an 
application  for  registration  as  a  lawful 
concurrent  user  "be  made  with  the 
stated  exception."  is  proposed  to  be 
removed  to  simplify  practice.  The 
paragraph  has  been  construed,  in  the 
form  for  an  application  for  registration 
based  on  concurrent  use,  as  requiring 
that  that  portion  of  the  verification  or 
declaration  which  normally  reads,  "to 
the  best  of  his/her  knowledge  and  belief 
no  other  persoa  firm,  corporation  or 
association  has  the  right  to  use  said 
mark  in  commerce,"  also  Include,  after 
the  word  "association."  the  additional 
phrase  "other  than  specified  in  the 
application."  Because  most  applicants 
and/or  their  attorneys  do  not  realize 
that  this  is  the  import  of  the  paragraph. 
the  examination  process  is  often 
prolonged.  Moreover,  an  applicant  for 
registration  based  on  concurrent  use  is 
required  to  list,  in  the  statement  portion 
of  the  application,  the  exceptions  to 
applicant  s  right  to  exclusive  use,  so  that 
it  18  clear  that  the  verification  or 
declaration  is  being  made,  in  effect,  with 
the  stated  exceptions.  Therefore,  the 
requirement  for  a  venficafion  or 
declaration  which  differs  in  form  from 
that  of  an  application  for  a 
geographically  unrestricted  registration 
is  unnecessary 


Section  2.88  is  proposed  to  be 
amended  to  indicate  that  the  section 
applies  only  to  the  abandonment  of  an 
application  during  the  ex  paiie 
prosecution  thereof.  I.e.,  an  application 
not  Involved  in  an  Inter  partes 
proceeding  before  the  Board.  [The 
abandonment  of  an  application  which  is 
involved  in  an  inter  partes  proceeding 
before  the  Board  is  governed  by  {  2.135.) 

Section  2.91  is  proposed  to  be 
amended  by  changing  the  title  of  the 
section  from  "Interferences."  to 
"Declaration  of  interference."  The 
proposed  amendment  is  one  of  a  series 
of  amendments,  involving  S9  2.91-2.93, 
intended  to  distinguish  between  the 
"declaration"  of  an  interference  by  the 
Commissioner  upon  petition  and  the 
subsequent  "institution"  of  the 
interference  by  the  Board.  See  Sections 
1208.04  and  1206.05  of  the  Trademark 
Manual  of  Examining  Procedure. 

Section  2.92  is  proposed  to  be  revised 
to  specifically  indicate  what  must 
happen  before  an  interference  which 
has  been  "declared"  by  the 
Commissioner  upon  petition  can  be 
"instituted"  by  the  Board. 

Section  2.93  is  proposed  to  be 
amended  by,  inter  alia,  changing  the  title 
of  the  section  from  "Declaration  of 
interference."  to  "Institution  of 
interference.",  and  by  revising  the  text 
of  the  paragraph  to  harmonize  with 
§  S  2.91  and  2^2,  as  proposed  to  be 
amended. 

Section  2.102(c]  is  proposed  to  be 
amended  to  change  the  specified  time 
period  from  "120  days"  to  "four 
months".  The  proposed  "four  months" 
time  period  would  be  easier  to  calculate 
than  "120  days." 

Section  2.104  is  proposed  to  be 
amended  to  redesignate  the  present 
paragraph  as  "(a)"  and  to  add  a  new 
paragraph,  designated  "(b),"  codifying 
the  practice  that  oppositions  to  different 
applications  owned  by  the  same  party 
may  be  joined  in  a  consolidated 
oppostion,  when  appropriate,  provided 
that  the  required  fees  are  paid.  The 
proposed  new  paragraph  parallels 
present  {  2.112(b). 

Section  2.106(b)(1)  is  proposed  to  be 
amended  to  include  a  short  description 
of  the  content  requirements  for  an 
answer  to  an  opposition,  just  as  present 
S  2.104  describes  the  content 
requirements  for  an  opposition.  The 
proposed  amendment  parallels  a 
proposed  amendment  to  S  2.114(b)(1) 
concerning  answers  to  petitions  for 
cancellation.  The  proposed  description 
of  the  content  requirements  for  an 
answer  is  modeled  after  portions  of  Rule 
8  of  the  Federal  Rules  of  Civil  Procedure. 

Section  2.106(c)  is  proposed  to  be 
amended  to  codify  the  practice  that  an 


apphcant's  written  consent  to  the 
withdrawal  of  an  opposition  after 
answer  may  be  signed  by  the  applicant 
or  by  the  applicant's  attorney  or  other 
authorized  representative.  The  proposed 
amendment  parallels  proposed 
amendments  to  §S  2.114(c),  2.134(a],  and 
2.135. 

Section  2.112(a)  is  proposed  to  be 
revised  to  delete  the  requirement  that  a 
petitioner  indicate  in  the  petition  "the 
respondent  party  to  whom  notification 
shall  be  sent,"  and  to  substitute  a 
requirement  that  the  petitioner  indicate, 
to  the  best  of  the  petitioner's  knowledge, 
"the  name  and  address  of  the  current 
owner  of  the  registration."  The  purposes 
of  the  proposed  revision  are  to  provide 
the  Board  with  information  relating  to 
the  identity  of  the  current  owner  of  the 
registration  sought  to  be  cancelled,  so 
that  the  Board  can  serve  a  copy  of  the 
petition  on  that  party,  and  to  remove 
any  implication  that  the  petitioner  is 
permitted  to  designate  who  shall  be  the 
respondent  See  also,  in  this  regard,  the 
proposed  amendment  to  S  2.113. 

Section  2.113  is  proposed  to  be  revised 
to  codify  the  practices  that  the 
respondent  shall  be  the  party  shown  by 
the  records  of  the  PTO  to  be  the  current 
owner  of  the  registration  sought  to  be 
cancelled,  except  that  the  Board,  in  its 
discretion,  may  join  or  substitute  as 
respondent  a  party  who  makes  a 
showing  of  a  current  ownership  interest 
in  the  registration.  See  generally  Gold 
Eagle  Products  Co.  v.  National 
Dynamics  Corp.,  193  USPQ  109  (TTAB 
1976). 

Section  2.114(b)(1)  is  proposed  to  be 
amended  to  include  a  short  description 
of  the  content  requirements  for  an 
answer  to  a  petition  for  cancellation, 
just  as  present  %  2.112(a]  describes  the 
content  requirements  for  a  petition  for 
cancellation.  The  proposed  amendment 
parallels  the  proposed  amendment  to 
S  2.106(b)(l]  concerning  answers  to 
oppositions. 

Section  2.114(c)  is  proposed  to  be 
amended  to  codify  the  practice  that  a 
registrant's  written  consent  to  the 
withdrawal  of  a  petition  for  cancellation 
after  answer  may  be  signed  by  the 
registrant  or  by  the  registrant's  attorney 
or  other  authorized  representative.  The 
proposed  amendment  parallels  proposed 
amendments  to  S§  2.106(c),  2.134(a).  and 
2.135. 

Section  2.119  is  proposed  to  be 
amended  to  change  the  title  thereof  from 
"Service  of  papers."  to  "Service  and 
signing  of  papers.",  so  that  the  section 
title  will  describe  the  contents  of  the 
section  as  it  is  profKised  to  be  amended 
by  the  revision  of  paragraphs  (b)  and  (c), 
and  by  the  addition  of  two  new 
paragraphs,  designated  "(d)"  and  "(e)." 


Section  2.119(b),  which  pertains  to 
service  of  papers,  is  proposed  to  be 
revised  to  provide  for  two  additional 
methods  of  service,  namely, 
transmission  by  the  "Express  Mail" 
service  of  the  United  Slates  Postal 
Service  and  transmission  by  overnight 
courier. 

Section  2.119(c)  is  proposed  to  be 
revised  to  specify  that  whenever  a  party 
is  required  to  take  some  action  witmn  a 
prescribed  period  after  the  service  of  a 
paper  upon  such  party  by  another  party, 
and  the  paper  is  served  by  first-class 
mail  "Express  Mail,"  or  overnight 
courier.  5  days  shall  be  added  to  the 
prescribed  period.  The  proposed 
amendments  to  this  paragraph  and  to 
paragraph  (b)  codify  existing  practice. 

Section  2.119(d)  is  proposed  to  be 
added  to  require  that  a  party  to  an  inter 
partes  proceeding  before  the  Board  v^ho 
is  not  domiciled  in  the  United  States, 
and  is  not  represented  by  an  attorney  or 
other  authorized  representative  located 
in  the  United  States,  appoint  a  domestic 
representative  on  whom  may  be  serv  ed 
notices  or  process  in  the  proceeding 
The  purpose  of  the  proposed  pargaraph 
is  to  facilitate  the  service  of  papers  on 
foreign  parties  not  represented  by 
domestic  counsel  in  proceedings  before 
the  Board. 

Section  2.119(e)  is  proposed  to  be 
added  to  provide  that  every  paper  filed 
in  an  inter  partes  proceeding  before  the 
Board  must  be  signed  by  the  party  fihng 
it,  or  by  the  party's  attorney  or  other 
authorized  representative,  but  that  an 
unsigned  paper  will  not  be  refused 
consideration  if  a  signed  copy  is 
submitted  to  the  PTO  within  the  time 
limit  set  in  the  notification  of  this  defect 
by  the  Office.  The  purpose  of  the 
proposed  amendment  is  to  simplify 
practice,  and  to  eliminate  the  necessity 
for  a  petition  to  the  Commissioner  in  the 
case  of  an  unsigned  notice  of  opposition. 

Section  2.120(a)  is  proposed  to  be 
amended  to  include  a  new  sentence 
specifying  that  the  opening  of  discovery 
is  governed  by  the  Federal  Rules  of  Civil 
Procedure.  The  proposed  amendment  is 
a  codification  of  current  practice,  which, 
in  turn,  finds  its  basis  in  the  first 
sentence  of  the  present  paragraph.  See 
in  general  Saul  Lefkowitz  and  Janet  E. 
Rice,  Adversary  Proceedings  Before  the 
Trademark  Trial  and  Appeal  Board,  75 
TMR  323,  381-382  (1985). 

Section  2.120(d)  is  proposed  to  be 
amended  to  change  the  title  thereof  from 
"Request  for  production."  to 
"Interrogatories;  request  for 
production.";  to  redesignate  the  presen 
paragraph  as  "(2)";  and  to  add  a  ne\* 
paragraph,  designated  "(1)."  The 
proposed  new  paragraph  limit.*!  the 
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numb«r  of  Interrogatoriei  a  party  may 
•«trv«  upon  another  party  to  twontyfive. 
not  counting  iubparta  (which  muit  br 
r^lfviint,  and  rwisonable  In  numbar). 
with  additional  Interrogaturiea  being 
allowed  by  the  Board.  In  Iti  dlarjetion. 
only  upon  motion  to  the  Board  ahowing 
f  xtraordlnary  circumatances  or  upon 
stipulation  of  the  parties.  The  purpose  of 
the  proposed  amendnvent  la  to 
discourage  parties  from  using  wnttj'n 
intorrogalones  for  purposes  of 
harassment,  ai  exemplified  In  the  case 
of  CH  Stuart  Iiic  v  SS  S^rna.  ZXZ 
rSPQ  186  (TTAB  1980)  The  proposed 
amendment  Is  believed  to  be  m  genera! 
harmony  with  corresponding  1ik:«1  rules 
now  prevalent  in  the  Federal  distnct 
courts 

S«ction  2.120(g)  Is  propo««d  to  be 
nmended  to  change  the  title  from 
■  Failure  to  comply  with  order  "  to 
"Sanctions  '.  to  redesignate  the  prewfiit 
paragraph  as  "(1)".  and  to  add  a  new 
paragraph,  designated  "(2)."  providing 
that  if  a  party  fails  to  attend  his  or  her 
discovery  dj'position.  aftur  being  served 
with  proper  notice  thereof,  or  fails  to 
ifupond  to  a  set  of  interrogatories  or  to 
a  set  of  requests  for  production  of 
iliK.uments  and  things,  and  such  party  or 
the  party's  altomey  informs  the  party 
seeking  dis<  overy  that  he  or  »he  will  not 
respond  thereto,  the  board  may  make 
any  appropriate  order  by  way  of 
sanctions.  The  purpose  of  the  proposed 
amendment  Is  to  eliminate  the  expense 
und  delay  resulting  from  the  present 
practice,  embodied  in  present 
paragraphs  |e|  and  Lg)  of  |  2  \X.  th<il  in 
Hituations  of  the  type  described  in  the 
proposed  paragraph,  a  motion  to  comp-1 
nust  fw  filed  and  granted  and  the 
resulting  order  violated  l>efore  the  p-trty 
seeking  disi  overy  may  move  for 
sanctions  The  pniposed  practice  is  m 
harmony  with  Rule  37ld)  of  the  Federnl 
Rules  of  Civil  Procedure 

Section  2.120())(  )]  is  proposed  to  be 
amended  to  redesignate  the  present 
paragraph  as    [il"  and  to  add  a  new 
paragraph,  designated  '[ii| "  The 
pniposed  new  paragraph  ciHlifies  the 
existing  practice,  exemplined  in  cases 
such  a*  /t'uiuw-Atan:.  Ini:  v  Cunt:. 
I'fatHxiy  »  Co..  Inc..  221  USPQ  M  (TT.AH 
tflB4).  .^utac  Inc.  v    Vikinfi  hu/u.ilrwi. 
Inc.  IW  USPQ  3«7  (TTAB  llTfll.  //.;r>e> 
Hiibbeil.  Inc.  r  RmJ  fL>i.Mf  InJuatrif-i. 
Inc.  191  USPQ  119  (TTAB  1B761.  and 
.Vf/it/ .S'v»rtf/7ij  c'ljrp  V   VVhsU'v  /fHitin 
Inc    1U9  USPQ  214  (TTAB  HTSl,  thai  a 
party  who  has  obtained  documents  from 
another  party    pursuant  to  a  request  for 
produi  tion  under  Rule  J4  of  the  Federal 
Rules  of  Civil  Procedura,  may  not  make 
the  produced  documents  of  reiord  by 
notice  of  reliance  alone,  except  to  the 


extent  that  the  documents  fall  wilhln  the 
provision*  of  f  2.l22{e\.  The  reason  for 
the  practice  i»  that  document  »o 
obtained  generally  suffer  from  ■  lack  of 
proper  authentication,  unless  they  are  of 
the  self  authanticaUng  type  admiuible 
by  notice  of  reliance  under  f  2.1Z2(e). 
Section  2.120{jl(4).  which  presently 
provide*,  in  effect,  that  if  an  appropriate 
party  files  a  notica  of  reliance  upon  only 
part  of  a  diacovery  deposition,  an 
adverse  party  may  Tile  a  notice  of 
reliance  upon  any  other  pari  of  the 
deposition  which  should  in  faimesa  be 
considered  so  ■•  to  make  not  misleading 
what  was  offered  by  the  »ubniitting 
party,  is  proposed  to  be  amended  to 
require  that  the  notice  of  reliance  filed 
by  the  adver»«  party  b«  supported  by  a 
wnrien  statement  explaining  why  he  or 
she  need*  to  rely  upon  each  of  the 
additional  parts  listed  in  hit  or  her 
noti(».  falling  which  the  Board,  in  its 
discretion,  may  refute  to  consider  the 
additional  partt.  The  proposed 
amendment  repretentt  a  codification  of 
(  urrent  practice.  Cf  AJahama  Board  of 
TrvsUtfs  r  BAM.A  Werke  Curt 
Ruuniann.  231  USPQ  40a  409  (TTAB 
1186).  and  Holidav  Inna.  Inc.  v  Monolith 
Entf-rpnue:  212  USPQ  940.  9W-8S1 
(TTAB  1981) 

Section  2  120(j)(.^),  which  presently 
specifies  who  may  make  of  record  (by 
notice  of  reliance)  an  interrogatory 
answer  or  an  admission  to  a  request  for 
admission.  Is  proposed  to  be  amended 
to  require  that  a  party  who  seeks  to  rely 
upon  certain  of  his  or  her  own  rw«p<inse8 
to  interrogHtones  or  requests  for 
admissions,  pursuant  to  the  fairness 
ex,i  eption  presently  provide  In  the 
paragraph,  support  his  or  her  notice  of 
reliance  with  a  written  statement 
explaining  why  he  or  she  needs  to  rely 
upon  each  of  the  additional  discovery 
responses  listed  in  his  or  her  notice, 
frtilmg  which  the  Board.  In  its  discretion, 
may  refuse  to  consider  the  additional 
parts  The  proposed  amendment 
parnUels  the  proposed  amendment  to 
pragraph  (j)(4)  of  the  section  and 
represents  a  codification  of  current 
practice  Sre  The  Bo<ird  of  Tnjstfea  of 
tbt-  i'nu-fnity  nf  Alabama  v  BA.MA- 
Wfrhc  Curt  Bcurnann.  aupra.  and 
Holiday  Inns.  Inc  v  MonoliLh 
Enterprises,  supra 

Section  2  120(i)(8).  which  presently 
provides  that  "lilnterrogatones.  requests 
for  production,  requests  for  admissions, 
and  materials  or  depositions  obtained 
during  the  discovery  period"  should  not 
be  filed  with  the  Board  except  under 
(  ertain  specified  circumitances.  is 
prujMJsed  to  b>€  revised  to  provide  that 
"requests  for  discovery,  responses 
thereto,  and  materials  or  depositions 


obtained  through  the  diacovery  proceat" 
should  not  be  filed  with  the  Board 
except  under  the  apeafied 
circumstaiu**.  and  that  papers  or 
materials  filed  in  violation  of  the 
paragrpah  may  be  returned  by  the 
Board  The  purpoae  of  the  proposed 
amendment  is  to  clarify  the  beginning  of 
the  paragraph,  and  to  reduce  the  number 
of  paper*  and  materials  which  must  be 
retained  in  a  proceeding  file  and  stored 
by  the  Board 

Section  2.121(a)(1)  is  proposed  to  be 
amended  to  Include  a  new  sentence 
codifying  the  practice  that  the  resettmg 
of  a  party*  time  to  respond  to  an 
outstanding  request  for  di»covery  will 
not  automatically  reault  in  the 
rescheduling  of  the  discovery  and/or 
testimony  periods,  and  that  such  dates 
will  be  rescheduled  only  upon 
stipulation  of  the  partie*  approved  by 
the  Board,  or  upon  motion  granted  by 
the  Board,  or  by  order  of  the  Board. 

Section  2.122(e),  which  presently 
requires  that  a  notice  of  reliance  on  a 
printed  publication  specify  the  printed 
publication  and  the  pages  to  be  read. 
indicate  generally  the  relevance  of  the 
matcnal  being  offered,  and  be 
accompanied  by  "the  printed 
publication  or  a  copy  of  the  relevant 
portion  thereof,  including  the  title  page 
and  any  other  page  needed  to  show  the 
place  and  date  of  publication,  the  name 
and  address  of  the  publisher,  and  the 
name  of  the  author  or  the  editor."  is 
proposed  to  be  simplified  by  revising  the 
paragraph  to  require  that  the  notice  of 
n-liance  specify  the  printed  publication 
(including  information  sufficient  to 
identify  the  source  and  the  date  of  the 
pul)lication)  and  the  pages  to  be  read; 
indicate  generally  the  relevance  of  the 
matcnal  being  offered;  and  be 
accompanied  by  the  pnnted  publication 
or  a  copy  of  the  relevant  portion  thereof. 

Section  2.123(cl  is  proposed  to  be 
amended  to  clanfy  the  paragraph  and  to 
codify  the  current  practice  that 
testimony  depositions  may  be  noticed 
for  any  reasonable  time  and  place  in  the 
United  States,  but  that  a  testimony 
deposition  may  not  be  noticed  for  a 
place  in  a  foreign  country  except  as 
provided  in  paragraph  (a)(21  of  the 
section.  The  proposed  codification  of 
practice  as  to  the  place  where  testimony 
depositions  may  be  taken  roughly 
parallels  (  1.673(a).  which  governs  the 
taking  of  testimony  depositions  in  patent 
interference  proceeding*  in  the  PTO. 

Section  2.123(e)(2)  it  proposed  to  be 
amended  to  mclude  a  new  sentence 
stating  that  exhibits  which  are  marked 
and  identified  at  a  deposition  will  \ye 
deemed  to  have  been  offered  into 
evidence,  without  any  formal  offer 
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thereof,  unless  the  intention  of  the 
parties  is  clearly  to  the  contrary.  The 
purpose  of  the  proposed  amendment  ia 
to  revise  existing  practice,  which 
requires  either  a  formal  offer  or  a  clear 
indication  in  the  transcript  of  an  intent 
to  introduce  the  exhibit*.  See.  for 
example.  Roux  Laboratories,  Inc.  v. 
Kaler.  214  USPQ  134. 135-138  (TTAB 
1982);  H.  Betti  Industries.  Inc.  v. 
Brunswick  Corp..  211  USPQ  1188, 1189 
(TTAB  1981);  and  Kay  Corp.  v. 
Weisfield'8,  Inc.  190  USPQ  565.  567-568 
{TTAB  1976).  Under  the  exising  practice. 
a  Party  can  lose  a  case  simply  because 
his  attorney  forgets  to  make  a  formal 
offer  of  the  exhibits  marked  and 
identified  during  the  party'*  testimony 
deposition.  Under  the  proposed  practice, 
the  Board  would  be  able  to  determine 
such  case*  on  their  merits,  rather  than 
on  the  basis  of  a  technical  defect. 

Section  2.123(g)(1),  which  relates  to 
the  form  of  deposition  transcripts,  is 
proposed  to  be  amended  to  permit  the 
use  of  paper  with  numbered  lines  as  an 
alternative  to  conaecutively  numbering 
the  question*  propounded  to  a  witness. 
The  proposed  amendment  which 
parallels  {  1.677(a).  the  provision 
governing  the  form  of  deposition 
transcripts  in  patent  interference 
proceedings,  woidd  8er\'e  to  simplify 
practice. 

Section  2.125(a)  is  proposed  to  be 
amended  to  codify  the  existing  practice 
that  if  a  copy  of  a  deposition  transcript, 
with  exhibits,  is  not  served  upon  each 
adverse  party  within  thirty  days  after 
completion  of  the  taking  of  the 
testimony  or  within  an  extension  of  time 
for  the  purpose,  any  adverse  party  who 
was  not  served  may  have  remedy  by 
way  of  a  motion  to  the  Trademark  Trail 
and  Appeal  Board  to  reset  his  or  her 
testimony  and/or  briefing  periods,  as 
may  be  appropriate.  The  paragraph  is 
proposed  to  be  further  amended  to 
provide  that  if  the  deposing  party  fails  to 
serve  a  copy  of  the  transcript  with 
exhibits  on  an  adverse  party  after 
having  been  ordered  to  do  so  by  the 
Board,  the  Board  may  strike  the 
deposition,  or  enter  judgment  as  by 
default  against  the  deposing  party,  or 
take  other  action  as  may  be  deemed 
appropriate. 

Section  2.127(e)(1)  is  proposed  to  be 
added  to  codify  the  long-estabhshed 
practice  that  a  motion  for  summary 
judgment  should  be  filed  prior  to  the 
commencement  of  the  first  testimony 
period,  and  that  the  Board,  in  its 
discretion,  may  deny  as  untimely  any 
motion  for  summary  judgment  filed 
thereafter.  See  Rainbow  Carpet,  Inc.  v. 
Rainbow  International  Carpet  Dyeing  B 
Cleaning  Co..  23&  USPQ  718  (TTAB 


1985);  Allegro  High  Fidelity.  Inc.  v. 
Zenith  Radio  Corp..  197  USPQ  550 
(TTAB  1977);  La  Maur.  Inc.  v.  Bagwells 
Enterprises,  Inc.,  193  USPQ 234  (Commr 
Pat  1976);  Peterson's  Ltd..  Inc.  v. 
Consolidated  Cigar  Corp..  183  USPQ  559 
(TTAB  1974);  CiUes  Service  Oil  Co.  v. 
Perfection  American  Inc,  157  USPQ  209 
(TTAB  1986);  T.  Jeffrey  Quinn.  Tips 
From  the  TTAB:  Inter  Partes  Summary 
Judgment  Revisited,  76  TMR  73  (1986); 
and  David  J.  Kera,  Tips  From  the  TTAB: 
Summary  Judgment.  71  TMR  59,  61-62 
(1981). 

Section  2.127(e)2)  is  proposed  to  be 
added  to  provide,  in  essence,  that  for 
purpose*  of  summary  judgment  only,  a 
party  may  rely  on  his  or  her  own 
responses  to  requests  for  discovery 
served  upon  him  or  her  by  an  adverse 
party.  TTie  proposed  amendment  would 
serve  to  revise  the  Board's  current 
practice,  under  which  a  party  normally 
is  not  permitted  to  rely  upon  his  or  her 
own  responses  to  discovery  for  purposes 
of  summary  judgment.  It  is  believed  that 
the  proposed  practice  would  be  more 
consistent  with  the  practice  in  the 
federal  district  courts. 

Section  2.127(f)  is  proposed  to  be 
added  to  codify  the  existing  practice 
that  the  Board  does  not  have  authority 
to  hold  any  person  in  contempt,  or  to 
award  attorney's  fees  or  other  expenses 
to  any  party.  Although  paragraphs  (f). 
(g),  and  (h)  of  S  2.120.  the  section  which 
governs  the  taking  and  use  of  discovery 
in  inter  partes  proceedings  before  the 
Board,  include  provisions  very  similar  in 
nature  to  the  proposed  paragraph,  some 
litigants  and/or  their  attorneys  have 
mistakenly  assumed  that  the  Board  has 
the  authority  to  award  attorney's  fees  or 
other  expenses  in  situations  not 
involving  a  failure  to  provide  discovery. 
The  addition  of  the  proposed  paragraph 
to  5  2.127,  the  section  which  governs 
motions  in  general,  would  serve  to 
clarify  the  matter. 

Section  2.128(b),  which  presently 
provides,  in  pertinent  part  that  without 
leave  of  the  Board,  no  brief  shall  contain 
more  than  fifty  pages  of  argument  is 
proposed  to  be  amended  to  specify  a 
minimum  type  or  print  size  for  a  brief 
and  to  provide  that  without  prior  leave 
of  the  Board,  a  main  brief  on  the  case 
shall  not  exceed  fifty-five  pages  in 
length  in  its  entirety.  Litigants  before  the 
Board  and  their  attorneys,  are  often 
confused  as  to  exactly  what  is 
encompassed  by  the  term  "argument"' 
as  used  in  the  present  peiragraph.  The 
proposed  amendment  would  serve  to 
simplify  and  clarify  practice  by 
specifying  length  limits  for  briefs  in  their 
entireties,  followed  by  a  list  of  the 
elements  which  are  included  within  the 


length  limit  The  main  brief  length  limit 
specified  in  the  proposed  paragraph  is 
five  page*  longer  than  that  specified  m 
the  present  paragraph,  because  the 
proposed  length  limit  covers  the  entire 
brief,  including  the  table  of  contents  and 
index  of  cases,  whereas  the  present 
length  limit  doe*  not 

Section  2.129(a),  which  presently 
provide*,  in  pertinent  part,  that  oral 
arguments  at  final  hearing  will  be  heard 
by  three  Members  of  the  Board,  is 
proposed  to  be  amended  to  provnde  that 
such  oral  arguments  will  be  heard  by  at 
least  three  Members  of  the  Board.  The 
purpose  of  the  proposed  amendmert, 
which  parallels  a  proposed  amendment 
to  S  2.142(e)(1),  is  to  reflect  the  Board's 
use  of  augmented  panels  in  certain 
cases. 

Section  2.134(a)  is  proposed  to  be 
amended  to  codify  the  practice  that  in  a 
cancellation  proceeding,  an  adverse 
party's  consent  to  the  respondent's 
voluntary  surrender  of  the  involved 
registration  may  be  signed  by  the 
adverse  party  or  by  the  adverse  party's 
attorney  or  other  authorized 
representative.  The  proposed 
amendment  parallels  proposed 
amendments  to  §  J  2.106(c).  2.114{r).  and 
2.135. 

Section  2.135  is  proposed  to  be 
amended  to  codify  the  practice  that  m 
an  opposition,  concurrent  use.  or 
interference  proceeding,  an  adverse 
party's  consent  to  an  apphcant'* 
abandonment  of  the  applicant's 
involved  apphcation  may  be  signed  by 
the  adverse  party  or  by  the  adverse 
party's  attorney  or  other  authorized 
representative.  The  proposed 
amendment  parallels  propyosed 
amendments  to  {§  2.106(c),  2.114(c).  and 
2.134(a). 

Section  2.142(b)  is  proposed  to  be 
amended  to  redesignate  the  present 
paragraph  as  "(1)"  and  to  add  a  new 
paragraph,  designated  "(2),"  codifying 
the  form  requirements  and  a  length  Umit 
(twenty-five  pages)  for  briefs  filed  in 
connection  with  ex  parte  appeals  to  the 
Board. 

Section  2.142(e)(1),  which  presently 
provides  that  oral  argument  on  an  ex 
parte  appeal  to  the  Board  will  be  heard 
by  three  Members  of  the  Board,  is 
proposed  to  be  amended  to  provide  that 
such  oral  argument  wiU  be  heard  by  at 
least  three  Members  of  the  Board  The 
purpose  of  the  propnised  amendment 
which  parallels  a  proposed  amendment 
to  §  2.129(a),  is  to  reflect  the  Board  s  use 
of  augmented  panels  in  certain  cases. 
Section  2.142(f)(6)  is  proposed  to  be 
added  to  codify  the  practice  that  if. 
during  an  appeal  to  the  Board  fro.T,  a 
refusal  of  registration,  it  appears  to  the 
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Bxamlner  (hut  sn  l««ue  nof  ptrviouiiy 
raised  miiy  render  th«  mark  of  the 
appellant  unrejjutrahle  the  (•xaminer 
rrirty  requeil  the  Eloard  to  suspend  the 
appeal  and  to  remand  the  application  to 
the  examiner  for  further  examination. 

Section  2  145(i.)(4)  is  proposed  to  be 
added  to  provide  that  a  party  to  • 
profieedinjj  before  ihe  Board  who 
commences  a  civil  action,  pursuant  to 
Section  21(b)  of  the  Act.  seekinjj  review 
of  a  decision  of  the  E3<>ard  must  file 
written  notice  with  the  Board,  within 
one  month  after  the  expiration  of  the 
time  for  appeal  or  civil  action,  in  order 
to  avoid  premature  termination  of  the 
Board  prxx;e«djng.  The  purpose  of  the 
proposed  amendment  is  to  enaure  that 
parties  who  seek  review  of  Board 
decisions  by  way  of  civil  action  will  be 
aware  of  the  need  for  informmu  the 
B<iard  thereof 

Section  2.186,  which  presently 
provides  that  any  action  with  respect  to 
an  assigned  application  or  registration 
which  may  or  must  be  taken  by  a 
r»»gi8trant  or  applicant  may  be  taken  by 
the  assignee  provided  that  the 
assignment  has  been  recorded,  is 
proposed  to  be  amended  by  adding  at 
the  end  the  phrase  "or  that  proof  of  the 
assignment  has  been  submitted."  The 
purp<ise  of  the  proposed  amendment  is 
to  bring  the  section  into  closer 
conformity  with  Section  10  of  the  Act. 

EnvlromiMaUl,  Edot^,  aod  Othor 
Cooalfdwatlooa 

The  prtiposed  rule  change  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment  or  the 
conservation  of  energy  resources 

The  proposed  rule  change  is  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub  L  96- 
154).  Executive  Orders  12291  and  12812. 
and  the  Paperwork  Reduction  Act  of 
1980,  44US.C.  3501  et  seq 

The  General  Counsel  of  the 
Department  of  Commerce  has  certined 
to  the  Small  Business  Administration 
that  the  proposed  rule  change  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entitles  (Regulatory  Rexibility  Act.  Pub 
L  96-354)  The  rule  change  Includes  no 
additional  or  increased  fees 
Substantive  rights  to  use  valuable 
trademarks  are  not  adversely  affected. 

The  Patent  and  Trademark  Office  has 
determined  that  this  rule  change  is  not  a 
major  rule  under  Executive  Order  12291. 
The  annual  effect  to  the  economy  will  be 
less  than  HOO  million.  There  will  be  no 
major  incTease  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  stale  or  local  government 
agencies,  or  geographic  regions  There 
will  l>e  no  significant  adverse  effects  on 


competition,  empioymenl.  Investment, 
productivity  innovation,  or  on  the 
ability  of  United  States-based 
enterpnses  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets 

The  pro  has  also  determined  that  this 
notice  has  no  federalism  implications 
affectir\g  the  relationship  between  the 
National  Government  and  the  states  as 
outlined  in  Executive  Order  12812. 

This  rule  contains  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  previously  approved  by 
OMB  under  ICB  Number  0651-0009. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  25  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Commissioner  of  Patents  and 
Trademarks.  Washington.  DC  20231  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503 

liat  of  Sublet  Terms  in  37  CFR  Part  2 

Administrative  practice  and 
procedures.  Courts,  Lawyers, 
Trademarks 

Notice  is  hereby  given  that  pursuant 
to  the  authonty  contained  in  section  41 
of  the  Trademark  Act  of  July  5,  1946.  as 
amended,  the  Patent  and  Trademark 
Office  proposes  to  amend  Part  2  of  Title 
37  of  the  Code  of  Federal  Regulations  by 
amending  H  2.42.  2.68.  2.91,  2.92,  2.93, 
2.102.  2.104.  2.106,  2.112.  2.113,  2.114. 
2.119,  2.120,  2.121.  2.12Z  2.123.  2.125. 
2.127,  2.128,  2.129,  2.134,  2.235,  2.14Z 
2.145.  and  2.188,  as  set  forth  below. 
Additions  are  indicated  by  arrows  and 
deletions  by  brackets 

PART  2-RULES  OF  PRACnCE  IN 
TRAOeHARK  CASES 

1  The  authonty  for  Part  2  continue*  to 
read  as  follows; 

AutbofHr  15  use  1123.  35  U  S  C.  8, 
unless  otherwlae  noted. 

la.  Section  2.42  is  proposed  to  be 
amended  by  removing  paragraph  (b), 
removing  the  designation  "(a)"  from  the 
remaining  paragraph,  and  revising  that 
paragraph  to  read  as  follows; 

{  2.42    Concurrent  uee. 

►■(a)J  An  application  for  registration 
as  a  lawful  concurrent  user  shall  specify 
and  contain  all  the  elements  required  by 


the  preceding  sections.  The  applicant  in 
addition  shall  state  in  the  application 
I.J  ►the  area,  the  goods,  and  the  mode 
of  use  for  which  applicant  seeks 
registration;  and  also  shall  state, '4  to 
the  extent  of  his  knowledge,  the 
concurrent  lawful  use  of  the  mark  by 
others,  setting  forth  Iheir  names  and 
addresses;  registrations  issued  to  or 
applications  filed  by  such  others,  if  any; 
the  areas  of  such  use;  the  goods  on  or  in 
connection  with  which  such  use  is 
made;  the  mode  of  such  use;  ►and-^  the 
penods  of  such  use  ►.■<  [:  and  the 
area,  the  goocU,  and  the  mode  of  use  for 
which  the  applicant  seeks  registration. J 

2.  Section  2.88  is  proposed  to  be 
revised  to  read  as  follows: 
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S2.M    ».lneMtulluii^  [Dectaretton]  of 

Interfa 


S2-M 

Of 


Expreesi 


t(wtthdrawaO 


An  application  may  be  expressly 
abandoned  by  filing  in  the  Patent  and 
Trademark  Office  a  written  statement  of 
abandonment  or  withdrawal  of  the 
application  signed  by  the  applicant,  or 
the  attorney  or  other  person 
representing  the  apphcant.  The  fact  that 
an  application  ha  been  expressly 
abandoned  ►during  the  ex  parte 
prosecution  thereof-^  shall  not  In  any 
proceeding  in  the  Patent  and  Trademark 
Office,  affect  any  rights  that  the 
applicant  may  have  in  the  mark  which  is 
the  subject  of  the  abandoned 
application. 

3.  Section  2.91  is  proposed  to  be 
amended  by  revising  the  title  thereof  to 
read  as  follows; 

of 


f  2.91 

[lnt«rf«renoM.J 


4  Section  2.92  is  proposed  to  be 
revised  to  read  as  follows: 

I  2.t2    PreamirwfY  to  Interference. 

►  An  interference  which  has  been 
declared  by  the  CommiMioner  will  not 
be  instituted  by  the  Trademark  Trial 
and  Appeal  Board  until  the  Examiner  of 
Trademarks  has  determined  that  the 
marks  which  are  to  form  the  subject 
matter  of  the  controversy  are 
registrable,  and  all  of  the  marks  have 
been  published  in  the  Official  Gazette 
for  opposition.'^  [Before  the 
declaration  of  an  Interference,  the  marks 
which  are  to  form  the  subject  matter  of 
the  controversy  must  have  been  decided 
to  be  registrable  by  each  party  except 
for  the  interfering  mark.] 

5  Section  2.93  is  propwsed  to  be 
amended  by  revising  the  title  thereof 
and  by  revising  the  text  to  read  as 
follows. 


An  interference  is  ►declared  and'4 
instituted  by  the  mailing  of  a  notice  of 
interference  to  the  parties.  The  notice 
shall  be  sent  to  each  applicant,  in  care 
of  his  attorney  or  other  representative  of 
record,  if  any,  and  if  one  of  the  parties  is 
a  registrant  the  notice  shall  be  sent  to 
him  or  his  assignee  of  record.  The  notice 
shall  give  the  name  and  address  of 
►  every -4  [the]  adverse  party  and  of 
this  attorney  or  other  authorized 
representative,  if  any,  together  with  the 
serial  number  and  date  of  filing  and 
publication  [.  if  published.]  of  each  of 
the  applications  ►.  or  the  registration 
number  and  date  of  issuance  of  each  of 
the  registrations,-^  [or  registrations] 
involved. 

6.  Section  2.102  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

SM02    Extertelon  of  Ume  tor  fMng  an 


(c)  TTie  %vritten  request  to  extend  the 
time  for  fihng  an  opposition  must  be 
filed  in  the  Patent  and  Trademark  Office 
before  the  expiration  of  thirty  days  from 
the  date  of  pubhcation  or  within  any 
extension  of  time  previously  granted, 
should  specify  the  period  of  extension 
desired,  and  should  be  addressed  to  the 
Trademark  Trial  and  Apjjeal  Board.  A 
first  extension  of  time  for  not  more  than 
thirty  days  will  be  granted  upon  request 
Further  extensions  of  time  may  be 
granted  by  the  Board  for  good  cause.  In 
addition,  extensions  of  time  to  file  an 
opposition  aggregating  more  than  ►four 
months-^  [120  days]  from  the  date  of 
publication  of  the  application  will  not  be 
granted  except  upon  (1)  a  written 
consent  or  stipulation  signed  by  the 
applicant  or  its  authorized 
representative,  or  (2)  a  written  request 
by  the  potential  opposer  or  its 
authorized  representative  stating  that 
the  applicant  or  its  authorized 
representative  has  consented  to  the 
request,  and  including  proof  of  service 
on  the  applicant  or  its  authorized 
representative,  or  (3)  a  showing  of 
extraordinary  circumstances,  it  being 
considered  that  a  potential  opposer  has 
an  adequate  alternative  remedy  by  a 
petition  for  cancellation. 
•        •        •        •        • 

7.  Section  2.104  is  proposed  to  be 
amended  by  redesignating  the  present 
paragraph  as  (a)  and  republishing  it  and 
by  paragraph  (b)  to  read  as  follows: 

{2.104    Contents  Of  oppoeHtorv 

►  (a)<<  The  opposition  must  set  forth 
a  short  and  plain  statement  showing 
why  the  opposer  believes  he  would  be 


damaged  by  the  registration  of  the 
opposed  mark  and  state  the  grounds  for 
opposition.  A  duphcate  copy  of  the 
opposition,  including  exhibits,  shall  be 
filed  with  the  opposition. 

►  (b)  Oppositions  to  different 
applications  owned  by  the  same  party 
may  be  joined  in  a  consolidated 
opposition  when  appropriate,  but  the 
required  fee  must  be  included  for  each 
party  joined  as  opposer  for  each  class  in 
which  registration  is  opposed  in  each 
application  against  which  the  opposition 
is  filed. -4 

8.  Section  2.106  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(1) 
and  (c)  to  read  as  follows: 

S2.106    Anwwer. 

*  *        «        •        • 

(b)(1)  ►An  answer  shall  state  in  short 
and  plain  terms  the  appUcant's  defenses 
to  each  claim  asserted  and  shall  admit 
or  deny  the  averments  upon  which  the 
opposer  relies.  If  the  applicant  is 
without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth 
of  an  averment  applicant  shall  so  state 
and  this  will  have  the  effect  of  a  denial. 
Denials  may  take  any  of  the  forms 
specified  in  Rule  8(b)  of  the  Federal 
Rules  of  Civil  Procedure.'^  An  answer 
may  contain  any  defense,  including  the 
affirmative  defenses  of  unclean  hands, 
laches,  estoppel,  acquiescence,  fraud, 
mistake,  [or]  prior  judgment  [.]  ►.  or 
any  other  matter  constituting  an 
avoidance  or  affirmative  defense. -< 
When  pleading  special  matters,  the 
Federal  Rules  of  Civil  Procedure [s] 
shall  be  followed.  A  reply  to  an 
affirmative  defense  need  not  be  filed. 
When  a  defense  attacks  the  vaHdity  of  a 
registration  pleaded  in  the  opposition, 
paragraph  (b)(2)  of  this  section  shall 
govern.  A  pleaded  registration  is  a 
registration  identified  by  number  and 
date  of  issuance  in  an  original  notice  of 
opposition  or  in  any  amendment  thereto 
made  under  Rule  15,  FRCP. 

•  •         *         •         • 

(c)  The  opposition  may  be  withdrawn 
without  prejudice  before  the  answer  is 
filed.  After  the  answer  is  filed,  the 
opposition  may  not  be  withdrawn 
without  prejudice  except  with  the 
written  consent  of  the  applicant  [.]  ►or 
the  applicant's  attorney  or  other 
authorized  representative. •< 

9.  Section  2.112  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§2.112    ContenU  of  petition  for 
cancetiation. 

(a)  The  petition  to  cancel  must  set 
forth  a  short  and  plain  statement 
showing  why  the  petitioner  believes  he 
is  or  will  be  damaged  by  the 


registration,  state  the  grounds  for 
cancellation,  and  indicates,  to  the  best 
of  petitioner's  knowledge,  the  name  and 
address  of  the  current  owner  of  the 
registration. -<  [the  respondent  party  to 
whom  notification  shall  be  sent]  A 
duplicate  copy  of  the  petition,  including 
exhibits,  shall  be  filed  with  the  petition. 

•  «        •        •        « 

10.  Section  2.113  is  proposed  to  be 
revised  to  read  as  follows: 

S2.113    Notfficatlon of cancctation 
proc  eedln^ 

When  a  petition  for  cancellation  has 
been  filed  in  proper  form  (see  §S  2111 
and  2.112).  a  notification  shall  be 
prepared  by  the  Trademark  Trial  and 
Appeal  Board,  which  shall  identify  the 
title  and  number  of  the  proceeding  and 
the  registration  or  registrations  involved 
and  shall  designate  a  time,  not  less  than 
thirty  days  from  the  mailing  date  of  the 
notification,  within  which  an  answer 
must  be  filed.  A  copy  of  the  notification 
shall  be  forwarded  to  the  attorney  or 
other  authorized  representative  of  the 
petitioner,  if  any,  or  to  the  petitioner. 
The  duplicate  copy  of  the  petition  for 
cancellation  and  exhibits  shall  be 
forwarded  with  a  copy  of  the 
notification  to  the  respondent  (see 
$  2.118) [.]  ►.  who  shall  be  the  party 
shown  by  the  records  of  the  Patent  and 
Trademark  Office  to  be  the  current 
owner  of  the  registration  or  registrations 
sought  to  be  cancelled,  except  that  the 
Board,  in  its  discretion  may  join  or 
substitute  as  respondent  a  party  who 
makes  a  showing  of  a  current  ownership 
interest  in  such  registration  or 
registrations. -4  If  the  petition  is  found  to 
be  defective  as  to  form,  the  party  filing 
the  petition  shall  be  so  advised  and 
allowed  a  reasonable  time  for  correcting 
the  informality. 

11.  Section  2.114  is  proposed  to  be 
amended  by  revising  paragraphs  [bj(1) 
and  (c)  to  read  as  follows. 

SM14    Answer. 

*  •         •         •         • 

(b)(1)  ►An  answer  shall  slate  m  sho.-l 
and  plain  terms  the  respondents 
defenses  to  each  claim  asserted  and 
shall  admit  or  deny  the  averments  upon 
which  the  petitioner  relies.  If  the 
respondent  is  without  knowledge  or 
information  sufficient  to  form  a  belief  as 
to  the  truth  of  an  averment,  respondent 
shall  so  state  and  this  will  have  the 
efTect  of  a  denial.  Denials  may  take  any 
of  the  forms  specified  in  Rule  8(b)  of  the 
Federal  Rules  of  Civil  Procedure.  ■<  An 
answer  may  contain  any  defense, 
including  the  affirmative  defenses  of 
unclean  hands,  laches,  estoppel, 
acquiescence,  fraud,  mistake,  [or]  prior 
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lud^mentf  J  ■^.  or  Hny  other  mrfiter 
constitulina  an  avoidance  nr  affirniHtivp 
defense  ^  When  pleading  sp4><.ial 
matter*,  the  Federal  Rules  of  ("ivil 
Prrx  etlure  shall  be  followed   A  rt»ply  to 
an  affirmative  defense  need  not  be  filed 
When  a  defense  attac-ks  the  vjjlidify  of  a 
registration  pleaded  in  the  petition, 
paragraph  |b)(2)  of  this  section  shnll 
govern  A  pleaded  registration  is  h 
registraltun  identified  by  number  and 
date  of  iSMuaniu!  in  an  original  petition 
for  cancellation  or  in  any  amendment 
thereto  made  under  Rule  15,  F'RCP. 

«  •  •  •  a 

(c)  The  petition  for  cancellation  may 
be  withdrawn  without  prejudice  before 
the  answer  is  filed.  After  the  answer  is 
Tiled,  the  petition  may  not  be  withdrnwn 
without  prejudice  except  with  the 
written  consent  of  the  registrant f  J  ►■or 
the  registrant's  attorney  or  other 
authonred  representative  -^ 

12.  Section  2.119  is  pn)posed  to  be 
amended  by  revising  the  title  thereof, 
revising  paragraphs  (b)  antl  |(  ).  and 
adding  new  paragraphs  |d)  and  (e)  to 
read  as  follows. 

12.11*    8«rv4o*  ►and  atgnlnfi-^  of  papar*. 

»  •  •  *  « 

(b)  Ser\  ice  of  papers  must  be  on  the 
attorney  or  other  authorized 
representative  of  the  part  if  there  be 
such  or  on  (he  party  if  there  is  no 
attorney  or  other  authonied 
representative,  and  may  l>e  made  in 
►  any'^  [either J  of  the  following  ways 

|1|  By  delivering  a  copy  of  the  pajn-r 
to  the  person  served. 

(2)  By  leaving  a  copy  at  the  usual 
place  of  business  of  the  person  served, 
with  someone  in  his  employment. 

(3)  When  the  person  served  has  no 
usual  place  of  business,  by  leaving  a 
copy  at  his  resilience,  with  a  memlnfr  of 
his  family  over  14  ytvirs  of  age  and  of 
discretion. 

(4)  Transmission  by  the  ►•K.x press 
Mail  Post  Office  to  Addressee"  serve** 
of  the  I'nited  Slates  Postal  Service  or 
by  •^  first  (lass  mail,  which  may  also  t>e 
certified  or  registered  t  1  ►• . 

(Sj  Transmission  by  overnight 
courier  ■^  Whenever  it  shall  tie 
satisfactorily  shown  to  the 
(Commissioner  that  none  of  the  above 
mo<lfs  of  obtaining  servK  c  or  serving 
the  p.iper  is  practK  able,  service  may  be 
by  notice  published  in  the  (.ff'fiiijl 
Gazfttf 

(i  1  When  servii  »•  is  made  by  mail  f  J 
^or  by  overnight  courier  •<  the  date  of 
mailing  ►or  of  delivery  to  the  overnight 
courier-^  will  t>e  considered  the  date  of 
service  Whenever  a  party  is  required  to 
take  some  ai  tlon  within  a  prescribed 
period  affiT  the  servn  e  of  a  paper  upon 
him  by  another  purty  and  the  paper  is 


served  by  ►"Hrst -class -^  mail, 
►•Express  Mail,"  or  overnight 
courier  ■^  5  days  shall  be  added  to  the 
prescribed  period 

►•(dj  If  a  party  to  an  inter  partes 
proceeding  is  not  domiciled  in  the 
United  States  and  is  not  represented  by 
an  attorney  or  other  authonzed 
representative  located  in  the  United 
Slates,  the  party  must  designate  by 
written  document  filed  in  the  Patent  and 
Trademark  OfHce  the  name  and  address 
of  a  person  resident  in  the  United  States 
on  whom  may  be  served  notices  or 
process  in  the  proceeding  In  such  cases. 
official  uimmunications  of  the  Patent 
and  Trademark  Office  will  be  addressed 
to  the  domestic  representative  unless 
the  application  is  being  prosecuted  by 
an  attorney  at  law  or  other  qualified 
person  duly  authonzed  under  |  10.14(c) 
of  this  subchapter  The  mere  designation 
of  a  domestic  representative  does  not 
authonze  the  person  designated  to 
prosecute  the  proceeding  unless 
qualified  under  |  10.14(a),  or  qualified 
under  paragraph  (b)  or  (c)  of  |  10  14  and 
authonzed  under  |  2  17|b)  -^ 

►■(e)  every  paper  filed  in  an  inter 
partes  proceeding  must  be  signed  by  the 
party  filing  it.  or  by  the  party's  attorney 
or  other  authorized  representative,  but 
an  unsigned  paper  will  not  be  refused 
consideration  if  a  signed  copy  is 
submitted  to  the  Patent  and  Trademark 
Office  within  the  time  limit  set  in  the 
notification  of  this  defect  by  the 
Office  -* 

13  Section  2.120  is  proposed  to  be 
amended  by  revising  paragraph  (a); 
revising  the  titles  of  paragraphs  (d)  and 
(g);  redesignating  paragraph  (d)  as  (d)(2) 
and  republishing  it;  adding  new 
paragraph  (dl(l),  redesignating 
paragraph  (g)  as  (g)(1)  and  republishing 
It.  adding  new  paragraph  lg)(2). 
redesignating  paragraph  ())(3)  as  (j)(3)(i) 
and  republishing  it.  adding  new 
paragraph  (j)(3)(ii),  and  revising 
paragraphs  ( j)(4)(j)(5).  and  [i)f8)  to  read 
as  follows 

12.120     Dtooov««7. 

(a)  In  fiftifni!  The  priivisions  of  the 
Federal  Rules  of  Civil  Procedure  relating 
to  discovery  shall  apply  m  opposition, 
cancellatoin.  interference  and 
concurrent  use  registration  pmceedings 
except  as  otherwise  provided  in  this 
section  The  Trademark  Trial  and 
Appeal  Board  will  specify  the  closing 
date  for  the  taking  of  discovery   ►The 
opening  of  discovery  is  governed  by  the 
Federal  Rules  of  Civil  Procedure  ■< 

|d)  ^ Inlern^^atoriHS,  rei/ueslM 
^Rpijufsl'J  for  production  ►(1)  The 
number  of  wntten  interrogatories  which 
a  p.irtv  may  serve  upon  another  party 


pursuant  to  Rule  33  of  the  Federal  Rules 
of  Civil  Procedure  shall  not  exceed 
twenty-five,  except  that  the  Trademark 
Tnal  and  Appeal  Board,  in  its 
discretion,  may  allow  additional 
interrogatones  upon  motion  therefor 
showing  extraordinary  circumstances, 
or  upon  stipulabon  of  the  parties.  The 
twenty  five  interrogatones,  and  any 
additional  interrogatones  allowed  by 
the  Board  upon  motion  or  stipulation, 
may  contain  a  reasonable  number  of 
relevant  subparts.-^ 

►•(2)'^  The  production  of  documents 
and  things  under  the  provisions  of  Rule 
34  of  the  Federal  Rules  of  Civil 
Procedures  will  be  made  at  the  place 
where  the  documents  and  things  are 
usually  kept,  or  where  the  parties  agree. 
or  where  and  in  the  manner  which  the 
Trademark  Tnal  and  Appeal  Board, 
upon  motion,  orders. 
•         •         ■         •         • 

(g)  ^ Sanctions.  ■<  l_Failure  to  comply 
with  order"!  *-(l)-^  If  a  party  fails  to 
comply  with  an  order  of  the  Trademark 
Trial  and  Appeal  Board  relating  to 
discovery,  including  a  protective  order, 
the  Board  may  make  any  appropnate 
order,  including  any  of  the  orders 
provided  in  Rule  37(b)(2)  of  the  Federal 
Rules  of  Civil  Procedure,  except  that  the 
Board  does  not  have  authority  to  hold 
any  person  in  contempt  or  to  award  any 
expenses  to  any  party  The  Board  may 
impose  against  a  party  any  of  the 
sanctions  provided  by  this  subsection  In 
the  event  that  said  party  or  any 
attorney,  agent,  or  designated  witness  of 
that  party  fails  to  comply  with  a 
protective  order  made  pursuant  to  Rule 
2B(c)  of  the  Federal  Rules  of  Civil 
Procedure. 

►  (2)  If  a  party,  or  an  officer,  director, 
or  managing  agent  of  a  party,  or  a 
person  designated  under  Rule  30(b)(6)  or 
31(a)  of  the  Federal  Rules  of  Civil 
Procedure  to  testify  on  behalf  of  a  party, 
fails  to  attend  his  or  her  discovery 
deposition,  after  being  served  with 
proper  notice,  or  fails  to  provide  any 
response  to  set  of  interrogatones  or  to  a 
set  of  requests  for  production  of 
documents  and  things,  and  such  party  or 
the  party's  attorney  or  the  notice  of 
reliance  An  objection  made  at  a 
discovery  deposition  by  a  party 
answering  a  question  subject  to  the 
ob|ection  will  be  considered  at  final 
hearing. 

►  (ii)  A  party  who  has  obtained 
documents  from  another  party  under 
Rule  34  of  the  Federal  Rules  of  Civil 
Procedure  may  not  make  the  documents 
of  record  by  notice  of  reliance  alone, 
except  to  the  extent  that  they  are 
admissible  by  notice  of  reliance  under 
the  provisions  of  J  2.122(e). ■< 


(4)  If  only  part  of  a  discovery 
deposition  is  submitted  and  made  part 
of  the  record  by  a  party,  an  adverse 
party  may  introduce  under  a  notice  of 
reliance  any  other  part  of  the  deposition 
which  should  in  fairness  be  considered 
so  as  to  make  not  misleading  what  was 
offered  by  the  submitting  party.  ►■A 
notice  of  reliance  filed  by  an  adverse 
party  must  be  supported  by  a  written 
statement  explaining  why  such  party 
needs  to  rely  upon  each  additional  part 
listed  in  his  or  her  notice,  failing  which 
the  Board,  in  its  discretion,  may  refuse 
to  consider  the  additional  parts. -^ 

(5)  An  answer  to  an  interrogatory,  or 
an  admission  to  a  request  for  admission, 
may  be  submitted  and  made  part  of  the 
record  by  only  the  inquiring  party 
except  that,  if  fewer  than  all  of  the 
answers  to  interrogatories,  or  fewer 
than  all  of  the  other  authorized 
representative  informs  the  party  seeking 
discovery  that  he  or  she  will  not 
respond  thereto,  the  Board  may  make 
any  appropriate  order,  as  specified  in 
paragraph  (g)(1)  of  this  section.-^ 

•         •         •         •         • 

(j)  Use  of  discovery  deposition, 
answer  to  interrogatory,  or  admission. 
>        •        •        •        • 

►  (3)(i)-^  [(3)]  A  discovery 
deposition,  an  answer  to  an 
interrogatory,  or  an  admission  to  a 
request  for  admission,  which  may  be 
offered  In  evidence  under  the  provisions 
of  paragraph  (j)  of  this  section  may  be 
made  of  record  in  the  case  by  filing  the 
deposition  or  any  part  thereof  with  any 
exhibit  to  the  part  that  is  filed,  or  a  copy 
of  the  Interrogatory  and  answer  thereto 
with  any  exhibit  made  part  of  the 
answer,  or  a  copy  of  the  request  for 
admission  and  any  exhibit  thereto  and 
the  admission  (or  a  statement  that  the 
party  from  whom  an  admission  was 
requested  failed  to  respond  thereto), 
together  with  a  notice  of  rehance.  The 
notice  of  reliance  and  the  material 
submitted  thereunder  should  be  filed 
during  the  testimony  period  of  the  party 
who  files  admissions,  are  offered  in 
evidence  by  the  inquiring  party,  the 
responding  party  may  introduce  under  a 
notice  of  reliance  any  other  answers  to 
interrogatories,  or  any  other  admissions, 
which  should  in  fairness  be  considered 
so  as  to  make  not  misleading  what  was 
offered  by  the  inquiring  party.  ►The 
notice  of  reliance  filed  by  the 
responding  party  must  be  supported  by 
a  written  statement  explaining  why  such 
party  needs  to  rely  upon  each  of  the 
additional  discovery  responses  listed  in 
his  or  her  notice,  failing  which  the 
Board,  in  its  discretion,  may  refuse  to 
consider  the  additional  responses.^ 


(8)  ►^  Requests  for  discovery, 
responses  thereto. -4  [Interrogatories, 
requests  for  production,  requests  for 
admissions,  J  and  materials  or 
depositions  obtained  ►through  the 
discovery  process-^  [during  the 
discovery  periodj  should  not  be  filed 
with  the  Board  except  when  submitted 
with  a  motion  to  compel  discovery,  or  in 
support  of  or  response  to  a  motion  for 
summary  judgment,  or  under  a  notice  of 
reliance  during  a  party's  testimony 
period.  ►Papers  or  materials  filed  in 
violation  of  this  paragraph  may  be 
retained  by  the  Board. •< 

14.  Section  2.121  is  proposed  to  be 
amended  by  revising  paragraph  (a)(1)  to 
read  as  follows: 

S  2.121    Assignment  of  times  for  taking 
testimony. 

(a)(1)  The  Trademark  Trial  and 
Appeal  Board  will  issue  a  trial  order 
assigning  to  each  party  the  time  for 
taking  testimony.  No  testimony  shall  be 
taken  except  during  the  times  assigned, 
unless  by  stipulation  of  the  parties 
approved  by  the  Board,  or,  upon  motion, 
by  order  of  the  Board.  Testimony 
periods  may  be  rescheduled  by 
stipulation  of  the  parties  approved  by 
the  Board,  upon  motion  granted  by  the 
Board,  or  by  order  of  the  Board.  The 
resetting  of  the  closing  date  for 
discovery  will  result  in  the  rescheduling 
of  the  testimony  periods  without  action 
by  any  party. 

►The  resetting  of  a  party's  time  to 
respond  to  an  outstanding  request  for 
discovery  will  not  result  in  the 
automatic  rescheduling  of  the  discovery 
and/or  testimony  periods;  such  dates 
will  be  rescheduled  only  upon 
stipulation  of  the  parties  approved  by 
the  Board,  or  upon  motion  granted  by 
the  board,  or  by  order  of  the  Board. -^ 

•  •        *        *        « 

15.  Section  2.122  is  proposed  to  be 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 

$2,122 

Matters  In  evidence. 

•  •        •        •        * 

(e)  Printed  publications  and  official 
records.  Printed  publications,  such  as 
books  and  periodicals,  available  to  the 
general  pubhc  in  libraries  or  of  general 
circulation  among  members  of  the  public 
or  that  segment  of  the  public  which  is 
relevant  under  an  issue  in  a  proceeding, 
and  official  records,  if  the  pubHcation  or 
official  record  is  competent  evidence 
and  relevant  to  an  issue,  may  be 
introduced  in  evidence  by  filing  a  notice 
of  reliance  on  the  material  being  offered 
►  .  The-^  [,  whichj  notice  shall  specify 
the  printed  publication  ►(including 


information  sufficient  to  identify  the 
source  and  the  date  of  the  publication)^ 
or  the  official  record  and  the  pages  to  be 
read  ►i'^  [,]  indicate  generally  the 
relevance  of  the  material  being  offered 
►:-^  [.]  and  be  accompanied  by  the 
official  record  or  a  copy  thereof  whose 
authenticity  is  established  under  the 
Federal  Rules  of  Evidence,  or  by  the 
printed  publication  or  a  copy  of  the 
relevant  portion  thereof  ►.-^  [, 
including  the  title  page  and  any  other 
page  needed  to  show  the  place  and  date 
of  publication,  the  name  and  address  of 
the  publisher,  and  the  name  of  the 
author  or  the  editor.  J  A  copy  of  an 
official  record  of  the  Patent  and 
Trademark  Office  need  not  be  certified 
to  be  offered  in  evidence.  The  notice  of 
reliance  shall  be  filed  during  the 
testimony  period  of  the  party  that  files 
the  notice. 
•        •        *        •        * 

16.  Section  2.123  is  proposed  to  be 
amended  by  revising  paragraphs  (c), 
(e)(2).  and  (g)(1)  to  read  as  follows: 

2.123    Trial  testimony  In  Inter  partes  cases. 

*  •  •  «  « 

(c)  Notice  of  examination  of 
witnesses.  Before  the  depositions  of 
witnesses  shall  be  taken  by  a  party,  due 
notice  in  writing  shall  be  given  to  the 
opposing  party  or  parties,  as  provided  in 
S  2.119(b).  of  the  time  when  and  place 
where  the  depositions  will  be  taken,  of 
the  cause  or  matter  in  which  they  are  to 
be  used,  and  the  name  and  address  of 
each  witness  to  be  examined:  if  the 
name  of  a  witness  is  not  known,  a 
general  description  sufficient  to  identify 
him  or  the  particular  class  or  group  to 
which  he  belongs,  together  with  a 
satisfactory  explanation,  may  be  given 
instead.  ►Depositions  may  be  noticed 
for  any  reasonable  time  and  place  in  the 
United  States.  A  deposition  may  not  be 
noticed  for  a  place  in  a  foreign  country 
except  as  provided  in  paragraph  (a)(2)m 
of  this  section.  ,No-<  [Neither]  party 
shall  take  depositions  in  more  than  one 
place  at  the  same  time,  nor  so  nearly  at 
the  same  time  that  reasonable 
opportunity  for  travel  from  one  place  of 
examination  to  the  other  is  not 
available. 


(e)  Examination  of  Witnesses. 
«         •         •         •         • 

(2)  The  deposition  shall  be  taken  in 
answer  to  questions,  with  the  questions 
and  answers  recorded  in  their  regular 
order  by  the  officer,  or  by  some  other 
person  (who  shall  be  subject  to  the 
provisions  of  Rule  28  of  the  Federal 
Rules  of  Civil  Procedure)  in  the  presenc 
of  the  officer  except  when  his  presence 
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1*  waned  tin  lht»  rmxjnJ  by  iigiTemenI  of 
th«  ptirtiet  Ihe  lastiinony  ■h«ll  t>e  taken 
tlenuKTHphicHlly  and  transcribed,  unless 
ihp  parfit-s  pret«>nt  <ij{ree  otherwi»«*   In 
tha  dhst'ni  e  oi  all  uppusin)^  parties  and 
their  dltonieys  or  other  authorized 
repr»!»untd!ives,  depositions  may  t>e 
tftken  in  longhand.  typ«wnting.  or 
stenographically  »  Exhibits  which  iire 
mtiriied  and  identifuni  at  the  dejKisilion 
will  ()♦'  deemed  to  have  been  offered 
into  eviidente.  without  any  formal  offer 
thereof.  unU-ss  the  intention  of  the 
parties  is  clearly  to  the  contrary  ■^ 

•  •  •  •  • 

(g)  Fcnri  of  dt-piisitJun  1 1 )  The  pa^es 
of  each  dep«>«ition  must  be  numfwred 
consecutively  and  the  name  of  the 
witness  plainly  and  conspicously 
written  at  the  top  of  each  pag«    I'he 
'leposition  may  be  written  on  legal-size 
or  U'MtT  Hi.'»'  pdper,  with  a  wide  margin 
nn  the  ifft  htind  side  of  the  page  and 
with  the  writing  on  one  side  only  of  the 
sheet  The  questions  propounded  to 
each  witness  must  be  consecutively 
Mumfiered  sunless  paper  with 
numbered  Imet  Is  used. -4  and  each 
(juestiun  must  be  followed  by  its 
iinswer 

•  •  •  •  ■ 

17  Section  2.125  is  proposetl  to  be 
i.nended  by  revising  paragraph  (a)  to 
read  as  follows: 

{2.123    FVng  and  Mrvtc«  of  l*cflmony 

(rf)  One  copy  of  the  trarurxipt  of 
testimony  taken  in  accordance  with 
i  2  \13.  together  with  copies  of 
iloiumentdry  exhibits  and  dupliciites  or 
photographs  of  physical  exhibits,  shall 
be  servei!  on  each  adverse  party  within 
thirty  days  after  completion  of  the 
taking  of  that  testimony,  ►  If  the 
transcript  with  exhibits  is  not  served  on 
each  adverse  party  within  thirty  days  or 
within  an  extension  of  time  for  the 
purpose,  any  adverse  party  who  was  nut 
nerved  may  have  remedy  by  way  of  a 
motion  to  the  Trademark  Trial  and 
.Appeal  U<iard  to  reset  his  or  her 
testimony  and/or  briefing  peno^iB.  as 
may  be  appropriate  If  the  dep»ising 
f>arty  fails  to  serve  a  copy  of  the 
transcript  with  evhihits  un  an  adverse 
party  after  having  been  ordered  to  do  so 
by  the  Board,  the  Board,  in  i!s 
discretion,  may  strike  the  ileposition.  or 
enter  ludgment  as  by  def.mlt  dgainst  the 
deposing  party    or  take  any  sui  h  other 
action  aa  may  l>e  elc-tned  appropnate  ■< 

•  •  •  •  • 

1«  Section  2.127  Is  propone*!  to  be 
amended  by  adding  new  paragraph* 

(e)(11    (el!  J)    and  if)  Id  read  as  follows 

9  2  127     Motion*. 


I 


►  le|(l)  A  motion  for  summary 
iwdgemeni  should  be  filed  prior  to  the 
commencement  of  the  fint  testimony 
period,  and  the  Trademark  Tnal  and 
Appeal  Board,  in  its  discretion,  may 
deny  as  untimely  any  motion  for 
summary  )udgment  filed  thereafter  •« 

►  (2)  Kor  purposes  of  summary 
judgment  only,  a  discovery  deposition. 
or  an  answer  to  an  interrogatory,  or  a 
document  or  thing  produced  in  response 
for  production,  or  an  admission  to  a 
request  for  admission,  will  be 
considered  by  the  Trademark  Tnal  and 
Appeal  Board  if  any  party  filet,  with  his 
or  her  brief  on  the  summary  judgment 
motion,  the  depoaition  or  any  part 
thereof  with  any  exhibit  to  the  pari  that 
IS  filed,  or  a  copy  of  the  interrogatory 
and  answer  thereto  with  any  exhibit 
made  part  of  the  answer,  or  a  copy  of 
the  request  for  production  and  Ihe 
documents  or  things  In  response  thereto, 
or  a  copy  of  the  requeaf  for  admission 
and  any  exhibit  thereto  and  the 
admission  (or  a  statement  that  the  party 
from  whom  an  admission  was  requested 
failed  to  respond  thereto  l.'^ 

^(f)  The  Board  does  not  have 
authority  to  hold  any  person  in 
contempt,  or  to  award  attorneys"  fees  or 
other  expenses  to  any  party. -^ 

19.  Section  2.128  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

{2.12t    Briefs  at  ftnal  fMarlng. 

•  •  a  •  • 

|b)  Briefs  shall  be  submitted  in 
typewritten  or  printed  form,  double 
spaced,  ►in  at  least  pica  or  eleven-point 
type. '4  on  letter-size  paper.  ►Each  brief 
shall  contain  an  alphabetical  index  of 
cases  cited  therein.^  Without  ►prior ■< 
leave  of  the  Trademark  Tnal  and 
Appeal  Boarxl  ►a  mam  brief  on  the 
case  shall  not  exceed  nfty-five  pages  in 
length  in  Its  entirety,  including  the  table 
of  contents,  index  of  cases,  description 
of  the  record,  statement  of  the  issues, 
recitation  of  facts,  argument,  and 
summary,  and  a  reply  bnef  shall  not 
exceed  twenty  five  pages  in  its 
entirety  -^  [no  brief  shall  contain  more 
than  fifty  pages  of  argument  and,  in  the 
(  ase  of  a  reply  brief,  the  entire  brief 
shall  not  exceed  twenty  five  pages.  Each 
brief  shall  contain  an  alphabetical  index 
of  cases  cited  therein]    ►Three-*  [One 
nnginal  and  twnj  legible  copies,  on 
Kood  quality  p.iper  of  each  bnef  sh. ill 
l>e  filed 

20  Sec'uin  2  12*^  is  proposed  to  be 
amended  by  revising  pragraph  (a)  to 
re,i;i  as  follows 

)  2. 1 29    Oral  arguRMnt;  rvoonaldaratton. 

{a|  If  a  party  desires  to  have  an  oral 
argument  at  final  heanng.  the  pariy  shall 


request  such  argument  by  a  separate 
notice  filed  not  later  than  ten  days  after 
the  due  date  for  the  filing  of  the  late 
reply  bnef  in  the  proceeding.  Oral 
arguments  will  be  hsard  by  ►at  least •< 
three  Members  of  the  Trademark  Trial 
and  Appeal  Board  at  the  time  specified 
in  the  notice  of  hearing.  If  any  party 
appears  at  the  specified  time,  that  party 
will  be  heard.  If  the  Board  Is  prevented 
from  hearing  the  case  at  the  specified 
time,  a  new  hearing  date  will  be  set. 
Unless  otherwise  permitted,  oral 
arguments  In  an  Inter  partes  case  will  be 
limted  to  thirty  minutes  for  each  party 
A  party  In  the  position  of  plaintiff  may 
reserve  part  of  the  time  allowed  for  oral 
argument  to  present  a  rebuttal  argument 
•        •        •        •        • 

21.  Section  2.134  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

{2.134    9iirr«ndar  or  voluntary 

lef  I 


(a)  After  the  commencement  of  a 
cancellation  proceeding,  if  the 
respondent  appUes  for  cancellation  of 
the  involved  registration  under  section 
7(d)  of  the  Act  of  194«  without  the 
wntten  consent  of  every  adverse  party 
[.]  ►to  the  proceeding. '4  )udgmcnt 
shall  be  entered  against  the  respondent. 

►  The  written  consent  of  an  adverse 
party  may  be  signed  by  the  adverse 
party  or  by  the  adverse  party's  attorney 
or  other  authorired  representative.  •« 

•        •        •        •        • 

22.  Section  2.135  is  proposed  to  be 
revised  to  read  as  follows:    S2.13S 
AlMratonnwnl  of  tpptctOon  or  ntariL 

After  the  commencement  of  an 
opposition,  concurrent  use.  or 
interference  proceeding,  if  the  applicant 
files  a  written  abandonment  of  the 
application  or  of  the  mark  without  the 
written  consent  of  every  adverse  party 
[.]  ►to  the  proceeding. -4  judgment 
shall  be  entered  against  the  applicant. 

►  The  wntten  consent  of  an  adverse 
party  may  be  signed  by  the  adverse 
party  or  by  the  adverse  partys  attorney 
or  otlicr  authorized  representative  •* 

23.  Section  2.142  is  proposed  to  t>e 
amended  by  redesignating  paragraph  (bj 
as  (b)  (Ij  and  republishmg  it;  adding 
new  paragraphs  |b)(2)  and  (f)(6);  and 
revising  paragraph  (e)(1),  to  read  as 
follows. 


{2.142    Time  and  manrwr  of  I 
appeals. 


►  (M|l)'«  [(b)]  The  brief  oi 
appellant  shall  be  filed  within  sixty  days 
from  the  date  of  appeal.  If  the  brief  is 
not  filed  within  the  time  allowed,  the 
appeal  may  be  dismissed.  The  examiner 


shall,  within  sixty  days  after  the  brief  of 
appellant  is  sent  to  the  examiner,  file 
with  the  Trademark  Trial  and  Appeal 
Board  a  written  brief  answering  the 
brief  of  appellant  and  shall  mail  a  copy 
of  the  brief  to  the  appellant.  The 
appellant  may  file  a  reply  brief  within 
twenty  days  from  the  date  of  maihng  of 
the  brief  of  the  examiner. 

►  (2)  Briefs  shall  be  submitted  in 
typewritten  or  printed  form,  double 
spaced,  in  at  least  pica  or  eleven-point 
type,  on  letter-size  paper.  Without  prior 
leave  of  the  Trademark  Trial  and 
Appeal  Board,  a  brief  shall  not  exceed 
twenty-five  pages  in  length  in  its 
entirely.'^ 

•  •        •        •        « 

{e)(l)  If  the  appellant  desires  an  oral 
hearing,  a  request  therefor  should  be 
made  by  a  separate  notice  filed  not  later 
than  ten  days  after  the  due  date  for  a 
reply  brief  Oral  argument  will  be  heard 
by  ►at  least ■«  three  Members  of  the 
Trademark  Trial  and  Appeal  Board  at 
the  time  specified  in  the  notice  of 
hearing,  which  may  be  reset  if  the  Board 
is  prevented  from  hearing  the  argument 
at  the  specified  time  or,  so  far  as  is 
convenient  and  proper,  to  meet  the  wish 
of  the  appellant  or  his  attorney  or  other 

authorized  representative. 

•  •        •        •        • 

(0(1)  •  •  • 

•  •  •  •  • 

►  (6)  If  during  an  appeal  from  a 
refusal  of  registration,  it  appears  to  the 
examiner  that  an  issue  not  involved  in 
the  appeal  may  render  the  mark  of  the 
appellant  unregistrable,  the  examiner 
may  request  the  Board  to  suspend  the 
appeal  and  to  remand  the  application  to 
the  examiner  for  further  examination.  If 
the  request  is  granted,  the  examiner  and 
appellant  shall  proceed  as  proxnded  by 

§  §  2.61,  2.62.  2.83  and  2.64.  After  the 
additional  ground  for  refusal  of 
registration  has  been  withdrawn  or 
made  final,  the  examiner  shall  return  the 
application  to  the  Board,  which  shall 
resumue  proceedings  in  the  appeal  and 
take  further  appropriate  action  with 
respect  thereto.-* 

•  •        •        •        • 

24.  Section  2.145  is  proposed  to  be 
a.Tiended  by  adding  new  paragraph 
{c)[4)  to  read  as  follows: 

S  2. 145    Appoal  to  court  and  civil  action. 

•  •         •         •         * 

(c)  Civil  action. 

•  •  •  •  • 

►  (4)  A  party  to  a  proceeding  before 
the  Trademark  Trial  and  Appeal  Board 
who  commences  a  civil  action,  pursuant 
to  Section  21(b)  of  the  Act.  seeking 
review  of  a  decision  of  the  Board  must 
file  written  notice  thereof  in  the  Patent 


and  Trademark  Office,  addressed  to  the 
Board,  within  one  month  after  the 
expiration  of  the  time  for  appeal  or  civil 
action,  in  order  to  avoid  premature 
termination  of  the  Board  proceeding.-* 
•        *        *        *        * 

25.  Section  2.186  is  proposed  to  be 
revised  to  read  as  follows: 

S  2.186    Action  may  ba  takon  by  assignee 
of  record. 

Any  action  with  respect  to  an 
assigned  application  or  registration 
which  may  or  must  be  taken  by  ►an 
applicant  or  registrant-*  [a  registrant  or 
applicant  J  may  be  taken  by  the 
assignee  proxided  that  the  assignment 
has  been  recorded  [.J  ►or  that  proof  of 
the  assignment  has  been  submitted.-* 

Dated:  March  1. 1989 
Donald ).  Quigg. 

Assistant  Secretary-  and  Commissioner  of 
Patents  and  Trademarks. 
(FR  Doc.  89-5153  Filed  3-6-89;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  59, 60  and  65 

National  Rood  Insurance  Program 

AQENCY:  Federal  Insurance 

Administration  (FIA),  Federal 

Emergency  Management  Agency 

(FEMA). 

ACTION:  Proposed  rule. 

SUtMlARY:  This  proposed  rule  would 
revise  the  National  Flood  Insurance 
Program  (NFIP)  definitions  of 
"substantial  improvement",  "new 
construction",  and  "development": 
revise  regulations  dealing  with 
variances,  enclosed  areas  below  the 
lower  floor,  and  wind  loading  values  in 
coastal  high  hazard  areas:  and  create 
defmitions  for  "alluvial  fan"  "apex"  (as 
it  pertains  to  alluvial  fans),  "historic 
structure"  and  "substantial  damage". 
The  proposed  rule  would  also  clarify 
NFIP  regulations  pertaining  to 
procedures  for  map  revisions  and 
amendments  and  estabUsh  standards 
and  procedures  for  the  tj-pes  of 
supporting  data  needed  when  map 
changes  are  requested  involving  Special 
Flood  Hazard  Areas  (SFHAs)  on  alluvial 
fans. 

DATES:  Comments  must  be  received  on 
or  before  May  8, 1989. 

ADDRESSES:  Send  comments  to  Rules 
Docket  Clerk.  Office  of  General  Counsel. 
Federal  Emergency  Management 
Agency,  500  C  Street  SW..  Washington, 
DC  20472. 


FOR  FURTHER  INFOftMATION  CONTACT. 

Charles  .M.  Plaxico.  Federal  Emergency 
Mangement  Agency.  Federal  Insurance 
Administration,  500  C  StiT»et.  SW., 
Washington  DC  20472;  telephone 
number  (202)  646-3422. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  amendments  are  the  result  of  a 
continuing  reappraisal  of  the  NFIP  from 
the  standpoint  of  achieving  greater 
administrative  and  fiscal  effectiveness 
and  encouraging  sound  Hood  plain 
management  so  that  reductions  in  the 
loss  of  life  and  property  and  m  disaster 
expenditures  can  be  reaUzed,  Several 
revisions  to  NFIP  flood  plain 
management  criteria  are  proposed  that 
are  intended  to  clarify  or  further  explain 
provisions  in  those  criteria  or  which 
liberalize  certain  requirements.  Since 
this  is  a  case,  communities  participating 
in  the  NTIP  will  not  be  required  to 
amend  their  flood  plain  management 
regulations  to  incorporate  the  revised 
language.  However,  if  a  community  has 
had  difficulties  in  administering  a 
provision,  that  community  would  be 
encouraged  to  amend  its  regulations 
accordingly. 

Substantial  Improvement 

A  number  of  revisions  are  proposed  to 
the  definition  of  "substantial 
improvement"  in  §  59.1.  TTiese  revisions 
are  the  result  of  an  ongoing  study  by 
FEMA  on  issues  related  to  the 
implementation  of  the  "substantial 
improvement"  defmition  and  are 
intended  to  clarify  portions  of  that 
definition.  In  addition  to  these  revisions, 
FEM.A  is  presently  developing  further 
guidance  to  assist  communities  in 
adrr.inistering  substantial  improvement. 
Substantial  improvements  of  existing 
sL-actures  must  meet  nearly  all  of  the 
same  flood  plain  management 
requirements  as  new  construction. 

The  proposed  revision  address  three 
areas  that  have  been  identified  as  being 
ir.  need  of  clarification  including.  (1) 
substantially  damaged  structures.  (2) 
historic  structures,  and  (3)  cost 
exemptions  for  correcting  health,  safety 
and  sanitary  code  related  violations. 
Substitutions  and  deletions  of 
terminology  are  also  proposed  to  make 
the  definition  fully  consistent  with  other 
NFIP  definitions  and  existing  FTIMA 
policy,  and  to  account  for  the  revisions 
in  the  three  areas 

There  have  been  issues  raised 
regarding  the  interpretation  of  the 
substantial  improvement  definition 
where  a  building  has  been  substantiahy 
damaged  and  is  either  not  fully  repaired. 
or  IS  repaired  using  discounted  or 
donated  materials  and  labcr.  The 
proposed  rule  explicitly  defines  a 
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building  ■■  betim  lubatanllally  diimaj{«Hi 
when  It  luttains  daraagd  from  any 
c«ua«.  whwraby  the  coal  of  fully 
r«>storiivg  the  itructur*  to  ita  b«for« 
dam<i>{pd  condition  wouJd  equal  or 
excped  50  percent  of  the  market  value  uf 
the  ttructure  b«fore  damage  occurred. 

Thwre  have  b«en  inatanc«a  where 
■  injclurea  h«ive  bean  tubalantially 
dam«)(''d  and  not  fully  repalr«<l.  Some 
communitiea  have  determined  that  the 
repair  iif  these  •tructuxai  la  not  a 
suhstantiiil  improvement  t>e(.auat!  th4>y 
In-lieved  that  the  coat  of  repair  was  leaa 
than  50  penent  of  the  ifruciure  »  market 
value  While  this  ii  contrary  to  FEMA  • 
interpreidtuin  of  the  definition,  il  la  not 
unreHsuiifiMe  given  the  ambiguitien  m 
the  current  liffinition. 

In  e»*en(  e.  the  reference  to  repair 
( (iNts  m  the  iuhslantial  improvement 
(Irnnitmn  means  the  rvpair  of  ail 
('amages  sustained  and  thus  cinnol 
reflet  t  a  level  uf  repairs  which  is  leaa 
!han  the  amount  of  diiniages  suffirred   A 
t)u;lf)inj{  whii.h  sustains  d«md^es 
fx reeding  50  percent  of  its  market  value 
will  be  subject  to  the  substantidl 
improvement  rule,  even  if  the  actual  cost 
tif  the  repairs  performed  is  rvilured 
below  the  50  percent  threshold.  Thus, 
the    ( I'st  of  repair  '  used  in  delerminiiig 
lepdir  lost  to  market  value  ratios  shall 
be  eijudl  to  the  combine<l  valuf  of 
materials  and  labor  used  ar  nt^  fssury  in 
ri'pamng  al!  damages  sustained  by  a 
building,  but  in  no  case,  shall  t>«  less 
t^an  the  value  of  materials  and  labor 
naceaaary  to  rrstore  the  building  lo  its 
pre  damaged  condition. 

The  value  of  "materials"  shall  \ye 
etjual  or  equivalent  to  the  actual  or 
estimated  cost  of  all  materials,  to  be 
used  or  nonsiderwd  necessary  in 
repairing  all  damages  sustained  b>  a 
building,  and  shall  be  no  less  than  that 
required  to  restore  the  building  to  its 
{■re  damaged  condition  Where 
materials  or  servicing  eijuipment  are 
donated  or  discounted  below  normal 
market  values,  the  value  should  be 
adjusted  to  an  amount  which  would  be 
ef|uivalent  to  that  estimated  for  normal 
market  transactions  for  a  given 
geographic  location. 

1  he  value  of  "labor"  shall  be  ecjual  or 
i-juivalent  lo  the  actual  or  estimated 
labor  charge  for  repair  of  all  damages  to 
the  structure  Where  non-reimbursed 
labor  la  involved  (self  or  donated  lalxirl, 
the  value  of  labor  for  the  non- 
reimbursable portions  shall  be 
computed  based  on  applicable  hourly 
wage  si-ales  adjuster!  for  a  given 
geographic  location  and  the  type  and 
skill  of  the  labor  lnvolve<l 

ritimately.  it  is  the  retp<insibility  of 
the  community  permit  official  to  assure 
that  the  ixjst  of  repair  estimates 


provided  or  obtained  reasonably  reflect 
the  value  of  damages  sustained  (or 
actual  co«t  of  repairs  and  improvements 
if  greater  than  the  value  of  the 
damage*) 

The  underlying  pnnciple  for  including 
the  coats  aaaociatBd  with  donated  labor 
and  materials  LB  the  added  value  of  real 
property  that  would  be  located  in  flood 
hazard  areas  and  that  would  be  at  nsk 
to  flood  damage  It  should  be  noted  that 
in  some  form,  the  Federal  Government 
(the  \FIP  and  various  disaster 
assistance  programs)  would  likely  be 
obligated  to  pay  a  portion  of  or  all  future 
liamages  to  these  more  expensive 
improvements 

In  eatimating  the  "cost  of  material"  for 
calculating  substantial  improvement,  the 
( osts  of  improvements  required  to 
remedy  health,  safety,  and  s«nitary  code 
violations  can  be  deducted  under  the 
current  definition  of  substantial 
improvement  However,  there  have  been 
issues  raised  in  the  interpretation  of 
substantial  improvement  in  terms  of  the 
conditions  of  the  code  requirements  and 
the  degree  of  improvements  which 
ijualify  for  these  deductions. 

{;urrent  FTA<A  policy  is  that  costs 
rfsso<;iated  with  improvementa  made  to 
a  structure  are  deductible  from  the 
overall  costs  of  improvement  on/y  d  the 
structure  or  specific  items  withm  the 
structure  have  been  previously 
identified  by  the  local  code  enforcement 
official  as  beuig  subetandard  and  in 
violation  If  no  official  knowledge 
existed  pnor  to  the  unprovanMnla.  tb« 
local  permit  official  has  no  way  of 
knowing  which  itema  truly  qualified  aa 
deductible  and  what  the  coat  to  repair  or 
replace  these  Itema  may  have  been. 
Without  documentation  or  knowledge 
on  the  part  of  the  permit  official,  the 
structure  is  assumed  to  have  met  all 
codes  pnor  to  the  improvements,  and  all 
costs  of  unprovementa  would  be 
counted  toward  substantial 
improvement. 

It  is  proposed  that  the  substantial 
improvement  definition  be  reworded  to 
explicitly  state  that  the  coats  of 
improvementa  required  to  remedy  code 
deficiencies  are  deductible  only  if  (1)  an 
appropriate  regulatory  official  such  as  a 
building  officiai,  code  enforcement 
officer,  fire  marshal  or  health  ofTicer 
was  informed  about  and  knew  the 
extent  of  the  code  related  defiaencies 
and  |2]  the  deficiency  was  in  existence 
prior  lo  the  repair  or  improvement  and 
not  triggered  solely  by  the  fact  that  the 
structure  is  being  improved. 

Consistent  witn  current  FEMA  policy, 
for  any  improvement  required  to  meet 
health,  sanitary,  and  safety  codes,  the 
proposed  rule  also  provides  that  only 
the  minimum  necessary  to  assure  safe 


living  conditions  shall  be  credited  aa 
being  deductible  from  the  cost  of  the 
overall  improvement.  Costs  of 
Improvements  which  are  in  excess  of  the 
minimum  necessary  for  continued 
occupancy  or  use  will  be  counted 
toward  the  cost  of  the  overall 
improvement.  For  example,  if  a  certain 
feature  of  an  item  was  in  need  of  rppuim 
to  remedy  a  code  violation,  but  the 
owner,  of  hii  own  volition,  chose  to 
allocate  additional  funds  to  replace  the 
entire  item,  then  this  additional  cost 
would  be  counted  substantial 
improvement  and  only  the  cost  to 
perform  the  minimal  necessary  repairs 
would  be  deductible.  The  same  policy 
applies  when  the  owner  chooses  to  use 
materials  (or  labor)  that  exceed  the 
minimum  expense  for  materials  (or 
labor)  necessary  to  remedy  the  code 
violation:  the  additional  cost  associated 
with  the  more  expensive  materials  or 
labor  would  be  counted  toward 
substanbal  improvement. 

As  with  donated  labor  and  materials, 
the  underlying  principle  for  counting  the 
extra  exists  associated  with  more 
expensive  materials,  labor,  or  designs  is 
the  added  value  of  real  properly  that 
would  be  located  in  flood  hazard  areas 
and  that  would  be  at  risk  to  flood 
damage  It  should  be  noted  that  in  some 
form,  the  Federal  Government  (the  NTIP 
and  vanous  disaster  assistance 
programs)  would  likely  be  obligated  to 
pay  a  portion  of  or  all  future  damages  to 
these  more  expensive  improvements. 

Mislotic  Sinicturas 

Presently,  in  both  the  NFIP  variance 
procedures  (|  60.6)  and  the  definition  of 
substantial  improvement  [\  59.1)  there  is 
a  provision  which  exempts  "any 
alteration  of  a  structure  listed  on  the 
National  Register  of  Historic  Places  or  a 
Stale  Inventory  of  historic  places." 
Issues  have  been  raised  as  to  whether 
this  exempting  language  can  be  modified 
to  include  structures  that  are  not 
individually  listed  on  the  National 
Register,  but  that  are  located  in  a 
National,  state  or  local  historic  district. 
In  addition,  the  present  exempting 
language  is  not  fully  consistent  with  the 
regulations  of  the  Department  of  Interior 
(1)01)  which  define  and  set  criteria  for 
certification  of  historic  structures. 

The  proposed  rule  change  would 
clarfiy  the  current  definition  of 
substantial  improvement  and  the 
procedures  covenng  variances  as  they 
relate  to  the  exemption  of  historic 
structures.  TTiis  is  to  be  done  by 
including  in  the  NFIP  regulations,  a 
separate  definition  for  "histonc 
structure"  which  is  consistent  with,  but 
broader  and  more  "inclusive  than,  the 


DOI  definiton  of  "certified  historic 
structure".  In  addition,  language  wuld  be 
added  to  S  60.6(a)  to  clarify  that 
variances  granted  lo  historic  structures 
should  be  only  the  minimum  deviation 
from  NFIP  criteria  that  is  necessary  to 
assure  that  the  historic  character  and 
design  of  the  structure  is  not  destroyed. 

A  "Certified  Historic  Structure"  is 
defmed  by  the  DOI  (36  CFR  87.2)  as  any 
building  (and  its  structural  components) 
which  is  listed  individually  in  the 
National  Register  of  Historic  Places  (a 
listing  maintained  by  the  DOI);  or, 
located  in  a  "registered  historic  district" 
and  "certified"  by  the  Secretary  of  the 
Interior  as  contributing  to  the  historic 
significance  of  that  district. 

The  proposed  NFIP  definition  of 
"historic  structure"  would  include  all 
structures  which  have  been  officially 
designated  by  the  DOI  as  ""certified 
historic  structure",  but  would  go  beyond 
this  to  include  (a)  structures  individually 
listed  on  state  inventories  for  states 
with  historic  preservation  programs  that 
have  been  approved  by  the  Secretary  of 
the  Interior  under  36  CFR  61.4  and  (b) 
structures  individually  listed  on  local 
inventories  for  communities  with 
historic  preservation  programs  that  have 
been  certified  either  by  an  approved 
state  program  as  determined  by  the 
Secretary  of  the  Interior  under  36  CFR 
61.5,  or  directly  by  the  Secretary  of  the 
Interior  in  states  without  approved 
programs. 

The  original  intent  of  providing 
special  treatment  to  historic  structures 
was  two-fold;  First,  to  allow  historic 
structures  to  always  maintain  Pre-FIRM. 
subsidized  insurance  rates  and.  second, 
to  minimize  the  adverse  impacts  of  NFIP 
requirements  on  historic  structures. 
Therefore,  the  proposed  rule  modifies 
S  e0.6(a)  to  stipulate  that  the  variance  be 
the  minimum  deviation  necessary  to 
preserve  both  the  historic  character  of 
the  structure  and  its  designation  as  a 
historic  building. 

The  granting  of  a  variance  should  be 
based  on  a  structure-by-structure  review 
to  determine  whether  elevation  (or 
floodproofing  if  a  non-residential 
structure  is  involved)  to  or  above  the 
base  flood  elevation  would  destroy  the 
historic  character  or  design  of  the 
structure.  If  so.  a  variance  for  that 
structure  may  be  granted.  Variances 
should  never  be  granted  for  portions  of 
or  entire  historic  districts,  but  only  for 
individual  historic  structures. 

For  example,  if  elevation  of  a  historic 
structure  would  destroy  its  character 
and  cause  a  loss  of  its  DOI  designation, 
a  variance  for  the  elevation  requirement 
may  be  considered.  However,  the  owner 
of  the  structure  should  still  be  required, 
in  accordance  with  {  eo.6(a)(4),  to 


elevate  all  utilities  and  finished  interior 
workings  to  or  above  the  BFE  (or  to  the 
maximum  extent  possible  or  practrically 
feasible)  in  order  to  reduce  the  potential 
of  flood  damage. 

Physical  alternations  made  to  a 
"historic  structure"  which  would 
otherwise  constitute  a  substantial 
improvement  must  not  result  in  the 
delisting  of  the  structure  from  its  DOI 
certified,  state,  or  local  inventory  status. 
If  such  alterations  cause  the  structure  to 
lose  its  official  listing  or  historic  status, 
the  structure  would  no  longer  be  a 
"historic  structure"  for  the  purposes  of 
the  NTIP  and  would  be  considered  a 
substantial  improvement  and  must 
therefore,  comply  with  the  NFIP 
requirements  for  new  construction. 

For  further  background  on  the 
pertinent  regulations,  procedures  and 
adopted  nomenclature  of  the  DOI  as 
they  pertain  to  historic  structures  see  36 
CFR  61.4,  61.5,  67.2.  87.4,  67.5,  and  67.10. 

Start  of  Constniction 

To  make  the  definition  of  "start  of 
construction"  consistent  with  the 
definition  of  "substantial  improvement", 
the  second  sentence  in  the  current 
substantial  improvement  definition, 
which  defines  the  point  at  which  initial 
constniction  of  a  substantial 
improvement  begins  would  be  moved  to 
the  start  of  construction  definition.  In  its 
place,  a  reference  to  "start  of 
constniction"  would  be  added  in  the 
first  sentence  of  the  proposed 
substantial  improvement  definition.  The 
actual  start  of  constniction  for 
substantially  improved  structures  would 
continue  to  mean  the  "the  first  alteration 
of  any  wall  ceiling,  floor,  or  other 
structural  part  of  a  building,  whether  or 
not  that  alteration  affects  the  external 
dimensions  of  the  structure." 

Tlie  term  "reconstruction"  has  been 
deleted  from  the  first  sentence  of  the 
proposed  definitions  of  "start  of 
construction"  and  of  "substantial 
improvement"  and  the  terms 
"rehabihtation"  and  "addition"  have 
been  substituted.  It  is  felt  tha  the  terms 
"rehabilitation"  and  "addition"  better 
describe  the  two  types  of  improvements 
that  actually  occur  to  structures.  This 
change  is  also  consistent  with  current 
FEMA  policy  which,  for  the  purposes  of 
substantial  improvement,  differentiates 
between  rehabilitations  (improvements 
to  a  structure  without  an  increase  in 
external  dimensions)  and  additions 
(increases  in  square  footage  of  a 
structure)  in  terms  of  floodplain 
management  and  insurance  rating 
requirements. 

The  term  "repair"  (due  to  damage) 
and  the  reference  to  market  value  of 
damaged  structures  would  also  be 


deleted  from  the  first  sentence  of  the 
substantial  improvement  definition 
because  they  are  referenced  in  the 
proposed  definition  of  "substantial 
damage". 

Other  Flood  Plain  Management 
Revisions 

In  addition,  four  other  minor  changes 
are  proposed  to  clarify  certain 
provisions  of  the  regulations.  First  the 
definition  of  "new  construction"  in 
J  59.1  would  be  modified  to  affirm 
current  FEMA  interpretation  that  the 
term  applies  to  any  subsequent 
improvements  to  a  structure  which 
meets  the  definition  of  "new 
construction".  Occasionally,  individuals 
have  misinterpreted  the  current 
definition  and  argued  that  it  allows  for 
improvements  to  these  structures  which 
are  not  compliant  with  standards  in 
S  60.3  provided  that  the  improvements 
are  not  "substantial  improvements". 
FEMA  has  maintained  that  the 
"substantial  improvement"  definition 
applies  only  to  existing  structures  and 
that  once  a  structure  meets  the 
definition  of  "new  construction",  any 
further  improvements  to  that  structure 
must  meet  "new  constniction" 
requirements.  Any  other  interpretation 
would  be  inconsistent  with  the  structure 
and  intent  of  the  regulations  in  their 
entirety.  However,  FEMA  bebeves  that 
the  fact  that  these  misunderstandings  of 
the  definition  have  occurred  is  of 
sufficient  concern  to  warrant 
clarification  of  the  defmition. 

Second,  paragraph  (c)(5)  of  {  80.3 
would  be  revised  to  make  it  clear  that 
the  openings  requirement  in  that 
paragraph  apphes  only  to  enclosures 
that  are  usable  solely  for  vehicle 
parking,  building  access  or  storage.  This 
would  have  to  be  the  case  since 
enclosures  used  for  other  uses  would 
not  be  excluded  under  the  definition  of 
"lowest  floor"  and  would  have  to  be 
elevated  to  or  above  the  base  flood 
elevation  or  floodproofed  (if  non- 
residential). This  change  eliminates  the 
need  to  refer  back  to  the  definition  of 
"lowest  floor"  to  draw  this  conclusion 
Note  that  the  type  of  storage  permitted 
in  these  enclosures  is  only  tjiat  which  is 
incidental  and  accessory  to  the  principal 
use  of  the  structure.  For  instance,  if  the 
strjcture  is  a  residence,  the  storage  in 
the  enclosure  should  be  limited  to  items 
such  as  lawn  and  garden  equipment, 
snow  tires,  and  other  low  damage  items 
which  caimot  be  conveniently  stored  :n 
the  elevated  portion  of  the  structure. 
These  items  are  likely  to  be  flooded 
during  more  frequent  flood  events  No 
flood  insurance  coverage  is  provided  for 
these  items  under  most  circumstances. 
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Third,  the  anchoring  requirement  for 
•tructure*  built  on  piles  or  columns  in 
coastdl  high  hazard  areas  at  |  60.3|pl|4j 
and  |e)|5)  would  be  revised  to  replace  a 
requirement  that  such  structures  be 
capable  of  resisting  floatation,  collapse, 
and  lateral  movement  due  to  the 
combined  effec  ts  of  wind  and  water 
loading  from  the  one  percent  chance 
event  The  proposed  revision  instead 
references  the  wind  loading  values  in 
applicable  State  and  local  building 
requirements 

The  reason  for  this  change  it  that  the 
original  NFIP  wind  requirement  was 
based  on  the  1972  version  of  the 
American  National  Standards  Institute. 
Inc  (ANSI)  standard  However,  almost 
all  State  or  local  building  codes  now 
base  their  wind  requirements  on  the 
1982  version  of  the  ANSI  standard, 
which  increased  the  loading 
requirements  and  developed  a  new 
basic  wind  speed  map.  based  on  ■  '50 
year  "  mean  recurrence  interval  Because 
of  the  difference  In  basis  for  the  wind 
speed  maps.  It  has  sometimes  been 
interpreted  that  the  codes   use  of  the  "50 
year  "  wind  map  it  in  conflict  with 
FEMA  s  requirement  that  the  "100  year" 
wind  map  be  ua«d.  KEMA  has  examined 
this  problem  and  has  concluded  that  use 
of  the  new  1982  ANSI  standard  with  its 
increased  loading  requirements  will 
result  in  a  design  which  it  at  protecting 
as  using  the  1972  ANSI  standard 

Fourth,  the  definition  of 
"development"  in  |  5fl  1  would  be 
modified  to  clarify  situations  covering 
the  storage  of  equipment  and  matenal 
There  have  been  questions  raised  as  to 
whether  the  open-air  storage  of 
equipment  and  material  constitutes 
"development"  and  whether  certain 
stock  pile  Items  such  as  lumber  and 
equipment  (eg.,  heavy  machinery 
storage  lots,  automobile  salvage  yards, 
etc.)  require  a  flcxKl  plain  permit  and 
should  adhere  to  NFIP  regulations  under 
I  60  3 

"Development"  la  currently  defined  as 
"any  man  made  change  to  improved  or 
unimproved  real  estate,  Including  but 
not  limited  to  buildings  or  other 
structures,  mining,  dredging,  filling, 
grading,  paving,  excavation,  or  drilling 
operations  '  The  definition  of 
"development"  describes  the  range  of 
flood  plain  activities  which  require  a 
permit  by  the  community  and  which 
may  increase  flood  levels  during  the 
occurrence  of  the  bate  flood  For  both 
communiliet  which  do  not  have 
designated  floodways,  and  for  those  that 
do.  development  represents  flooil  plain 
and  floodway  encrt)achmentt  that  must 
adhere  to  NFIP  regulations  under 
I  80  3(c)(10)  and  {d)(3).  respectively 


Actual  situations  in  the  file  have 
resulted  in  commercial  enterprises 
storing  equipment  or  materials  in  the 
designated  floodway  In  one  situation  a 
company  was  proposing  to  store  lumber 
in  the  floodway  In  another  situation  a 
company  was  storing  numerous  pieces 
of  heavy  equipment  such  at  bulldozers, 
road  gradert.  and  cranes  in  the 
floodway  These  experiences  have 
demonstrated  to  FEMA  the  need  to 
further  define  development  to  include 
the  storage  of  equipment  and  material. 
Fx)uipment  or  material  stored  on  a  site 
repretentt  an  encroachment  which  may 
increate  flood  levelt  during  the  base 
flood  and  must,  therefore,  under  the 
proposed  rule  be  both  permitted  by  the 
community  and  considered  during  the 
application  of  i  80  3(c)(10)  and  (d)(3). 

RavlaioQ  of  Base  Flood  Elavatioo 
Detarmina  tiont 

The  proposed  rule  expandi 
i  85. 6(a)(6)  by  providing  clanfication  of 
the  cntena  for  acceptable  hydraulic  or 
hydrologic  methodologies  submitted  to 
FTIMA  as  supporting  data  for  a  request 
to  revise  a  base  flood  elevation 
determination.  .No  new  requirements  for 
such  methodologies  are  proposed. 

The  flood  risk  data  puolished  on  NFIP 
maps  and  in  Flood  Insurance  Study  (US) 
reports  form  the  technical  basis  for  the 
administration  of  the  F?<«'IP  in  each  flooti 
prone  community  in  the  nation.  TTiese 
data  provide  the  basis  for  local 
flfxxlplain  management  measures 
required  for  participation  in  the  NFIP.  as 
well  as  the  basis  for  actuarial  flood 
insurance  premiums.  Although  the 
preparation  of  NUP  maps  and  FIS 
reports  it  lubject  to  ngorout  technical 
standards,  it  It  recognized  that 
improvement!  In  techniques  used  to 
estimate  flood  risks,  changes  in  physical 
conditions  In  flood  plains  or  watersheds, 
and  availability  of  new  technical  data 
may  necessitate  revisions  of  the  maps 
and  studies 

In  responding  to  new  analyses 
submitted  by  appellants  and  in  making 
such  revisions,  FEMA  must  exercise 
extreme  care  to  ensure  that  all  requests 
are  fully  documented  and  well  justified. 
Therefore,  adequate  supporting  data 
must  b«  submitted.  These  data  allow 
FEMA  to  review  and  evaluate  the 
requests  and  to  carry  out  its 
responsibility  to  ensure  that  the 
information  to  be  presented  it 
scientifically  and  technically  correct. 
The  availability  of  these  data  and 
methodology  documentation  alto  enture 
that  the  right  of  the  community  and 
other  pro(>erty  owners  to  review  and 
appeal  the  new  analysis  is  not  infringed 
upon.  Finally,  access  to  the  data  and 
methods  Is  neceatary  to  update  Hood 


elevations  and  maps  in  an  efficient 
manner  as  hydrologic  or  hydraulic 
conditions  change  in  the  future. 

The  existing  regulation  at  S  8-'>  f^'.^KB) 
states:  "In  order  for  an  alternative 
hydraulic  or  hydrologic  methodology  to 
be  accepted,  any  computer  program 
used  must  be  accepted  for  general  uae 
by  a  governmental  agency  or  notiable 
scientific  body,  must  be  well 
documented  including  a  user's  and 
programmer's  manual,  and  must  be 
available  to  the  general  user."  The 
proposed  rule  is  intended  to  eliminate 
the  confusion  regarding  certain  terms 
used  in  this  regulation. 

Specifically,  the  proposed  rule 
includes  an  explanation  of 
"governmental  agency  ".  In  the  context 
of  this  provision,  it  means  an  agency  of 
the  Federal  Government  that  is 
responsible  for  water  resources 
activities.  A  non-inclusive  list  of  such 
agencies  would  consist  of:  The  U.S. 
Army  Corps  of  Engineers  U.S. 
Geological  Survey.  USDA  Soil 
Conservation  Service,  Tennessee  Valley 
Authority,  and  Bureau  of  Reclamation 
"Governmental  agnecy  "  does  not 
embrace  Federal  agencies  that  do  not 
have  these  responsibilities  and  does  not 
include  any  governmental  entity  below 
the  Federal  level,  whether  they  have 
these  responsibilities  or  not. 

"Notable  scientific  body"  is  explained 
in  the  proposed  rule  as  an  organization 
comparable  to  the  National  Academy  of 
Sciences  and  is  not  intended  to  include 
individual  universities  and  colleges. 

The  proposed  rule  clarifies  the 
requirement  that  a  computer  program  be 
available  to  the  general  user  Language 
has  been  added  to  explain  that  the 
program  must  be  in  the  public  domain 
(i.e.,  nonproprietary).  If  a  program 
source  code  can  be  sent  to  FEMA  free  of 
charge  with  fully  documented 
permission  from  the  owner  that  FEMA 
may  release  this  information  and  the 
users  manual  to  whomever  requests  it, 
with  only  nominal  charges  to  cover 
FEMAs  cost  of  reproducing  these 
materials  (i.e.,  photocopying  the 
manuals  and/or  the  cost  of  a  magnetic 
tape  or  PC  diskette),  then  FEMA  will 
consider  the  program  to  be  in  the  public 
domain. 

Mapping  and  Revision  of  Alluvial  Fan 
Special  Flood  Hazard  Areas 

The  revisions  to  |  59  1  and  65.13. 
setting  forth  FEMAs  policy  for  issuing 
Utters  of  MAP  Amendment  (LOMAs). 
Letters  of  Map  Revision  (LOMRs),  Flood 
Insurance  Rate  Map  (FIRM)  revisions, 
and  conditional  Letters  of  Map  Revision 
(CLOMRs)  for  Special  Flood  Hazard 
Areas  (SFHAs)  on  alluvial  fans  is 


necessary  because  of  the  high  level  of 
interest  in  development  of  alluvial  fans 
and  in  anticipation  of  an  increasing 
demand  for  map  changes  for  areas  on 
alluvial  fans. 

Alluvial  fans  are  cone  or  fan-shaped 
deposits  of  boulders,  gravel,  sand,  and 
fine  sediments  that  have  been  eroded 
from  mountain  slopes,  transported  by 
floodwater  draining  upsteam 
watersheds,  and  then  deposited  on  the 
adjacent  valley  floor.  Active  alluvial 
fans  are  areas  of  extreme  hazard  subject 
to  Hash  flood  and  high  velocity  flows. 
Unlike  riverine  flooding,  that  is 
associated  with  permanent  channels 
and  identifiable  flood  plains,  or  unlike 
shallow  flooding  by  slow-moving 
sheetfiows.  flooding  that  occurs  on 
alluvial  fans  is  characterized  by  fast- 
moving  debris  and  sediment-laden 
shallow  flows.  The  paths  followed  by 
these  flows  are  prone  to  lateral 
migration  and  sudden  relocation  to  other 
portions  of  the  fan.  In  addition,  these 
fast-moving  flows  present  hazards 
associated  with  erosion,  debris  flow, 
and  sediment  treinsport. 

Alluvial  fans  occur  in  a  variety  of 
environments,  particularly  in  arid,  semi- 
arid  or  seasonally  dry  regions,  where 
the  sediment  supply  is  large  enough  that 
deposition  can  occur.  Such  locations  are 
partictilarly  comraon  along  faulted  or 
tectonic  mountain  fronts  in  California, 
Colorado.  Nevada,  Utah.  Oregon,  Texas, 
Arizona.  Idaho,  New  Mexico,  Wyoming, 
Montana,  and  Washington;  however, 
alluvial  fans  are  also  found  in  Alaska, 
West  Virginia.  Kentucky,  and 
Tennessee.  Some  of  the  fastest 
developing  areas  of  the  United  States 
are  in  the  arid  and  semi-arid 
southwestern  regions,  where  alluvial 
fans  occupy  a  large  portion  of  the  land 
area. 

For  fiood  insurance  purposes,  FEMA 
has  chosen  the  100-year  flood  as  the 
base  flood  for  the  determination  and 
mitigation  of  flood  hazards  and  for 
setting  insurance  rates.  However,  the 
technology  of  mathematically  modeling 
the  hydrodjTiamics  of  water  and  debris 
fiows  on  alluvial  fans  is  still  in  the  early 
development  stage.  Therefore,  the 
estimation  of  the  values  of  the  various 
hazard  parameters  associated  with  the 
base  fiood  is  highly  uncertain  for 
alluvial  fans. 

F'urther  research  is  needed  to  provide 
better  understanding  of  the  factors  that 
affect  alluvial  fan  Hooding,  including: 
The  hydrology  of  the  watersheds  above 
and  below  the  apex;  the  effects  of 
alluvial  fan  geometric  characteristics, 
sediment  source  and  quantity;  the  effect 
of  sediment  on  channel  avulsion;  the 
stability  of  fiood  channels  on  alluvial 
fans;  the  location  and  extend  of  the 


distinct  hydraulic  zones  on  the  fan:  and 
the  determination  of  the  stability  of 
existing  man-made  structures  during 
major  flood  events;  and  the  effects  of 
those  structures  on  the  natural  alluvial 
fan  boundaries. 

In  addition,  the  state  of  the  art  for  the 
design  and  construction  of  other  than 
major  structural  projects  (i.e.,  whole  fan 
protection  projects)  is  not  well 
developed.  The  efHcacy  of  more 
locaUzed  projects  in  providing 
protection  from  fan  hazards  is  not  well 
known  or  readily  assessed.  Further 
research  is  also  needed  to  investigate 
construction  techniques  and  to  assess 
design  parameters  for  the  construction 
of  flood  mitigation  structures  on  fans. 
Unfortimafely,  the  needed  research  will 
take  time  to  complete. 

Given  the  present  interest  in 
development  of  alluvial  fans  and  in 
anticipation  of  an  increasing  demand  for 
Flood  Insurance  Rate  Map  (FIRM) 
changes  for  areas  on  alluvial  fans. 
FEMA  has  identified  the  need  to 
develop  a  policy  for  issuing  map 
revisions  for  SFHAs  on  alluvial  fans. 
FEMA  believes  that  it  is  prudent  to  take 
a  conservative  stand  concerning  the 
removal  of  the  SFHA  designation,  and 
its  associated  lender  notification  and 
mandatory  insurance  purchase 
requirements,  from  alluvial  fans.  FEMA 
will,  therefore,  consider  as  a  basis  for 
map  revisions  involving  alluvial  fans 
only  major  structural  flood  mitigation 
measures  that  are  supported  by 
appropriate  engineering  analyses. 

Such  measures  should  be  designed  to 
mitigate  all  hazards  associated  with 
alluvia]  fan  flooding  which  include 
inundation,  ground  erosion,  scour 
around  structures,  and  debris  and 
sediment  flow  and  accumulation,  in 
addition  to  aggradation  and  degradation 
of  the  conveyance  systems.  In  addition, 
the  short  and  long-range  effects  of  such 
measures  on  adjacent  properties  must 
be  considered.  Major  mitigation 
structures  may  include,  but  are  not 
restricted  to,  diversion  dikes,  flood 
walls,  detention  basins,  and  diversion 
channels  with  inlet  and  outlet  systems. 

Several  communities  special 
construction  standards  and  zoning 
regulations  for  flood  mitigation  in 
developments  on  alluvial  fans.  While 
such  approaches  are  encouraged,  their 
efficacy  in  the  control  of  flood  waters  on 
alluvial  fans  is  uncertain.  Therefore, 
FEMA  will  generally  not  recognize  such 
approaches  by  themselves  as  an 
adequate  basis  for  map  revision. 

Because  of  the  complexities 
associated  with  the  many  variables 
affecting  flooding  on  alluvial  fans  and 
the  lack  of  information  with  which  to 
qualify  the  major  fan  hazards  and 


provide  the  appropriate  construction 
techniques  for  structures  on  alluvial 
fans,  the  creation  of  an  overall 
development  master  plan  of  flood 
control,  drainage  maintenance  and 
floodplain  management  is  encouraged 
by  FEMA.  Such  plans  allow  for  strategic 
management  of  alluvial  fans  at  the  early 
stages  of  development.  At  this  stage,  the 
community  is  afforded  a  number  of 
alternatives  for  dedicating  specific 
portions  of  the  fan  to  both  structural  and 
non-structural  measures  that  will 
address  the  unique  hazards  associated 
with  alluvial  fan  flooding 

The  proposed  rule  adds  definitions  for 
"Alluvial  Fan"  and  '"Apex". 
Additionally,  the  proposed  rule  amends 
Part  65  to  add  a  new  section  to  estabUsh 
the  policy,  principles,  and  data 
requirements  for  flood  plain  mitigation 
measures  on  alluvial  fans  and  the 
requirements  for  mapping  and  revising 
alluvial  fan  SFHAs. 

FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  the 
proposed  rule  does  not  have  significant 
impact  upon  the  quality  of  the  human 
environment.  As  a  result  an 
Environmental  Impact  Statement  will 
not  be  prepared.  A  finding  of  no 
significant  impact  is  included  in  the 
formal  docket  file  and  is  available  for 
public  inspection  and  cop>ing  at  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW.. 
Washington.  DC  20472. 

The  proposed  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
has  not  undergone  regulatory  flexibility 
analysis. 

The  proposed  rule  is  not  a  "major 
rule"  as  defined  in  Executive  Order 
12291,  dated  February  17, 1981.  and 
hence,  no  regulatory  analysis  has  Seen 
prepared. 

FEMA  has  determined  that  this 
proposed  rule  does  not  contain  a 
collection  of  informaiton  requirement  as 
described  in  section  3504fhl  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Parts  59.  60 
and  65    > 

Flood  insurance.  Flood  plains. 

Accordingly,  it  is  proposed  to  amend 
CFR  Chapter  I.  Subchapter  B  as  follows: 

PART  5»— GENERAL  PROVISIONS 

1.  TTie  authority  citation  for  Part  59 
continues  to  read  as  follows: 

Authorit>':  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978:  E-0. 12127. 


»eAJ»A 
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|M.1     [Anwnttadl 

2   (59  1  I*  amendttd  as  follow*: 
a   By  aililing  alphabetically,  a 

definition  of    Alluvial  Fan    to  read  as 

follows. 

■  •  •  ■  • 

'Alluvial  fan"  means  a 
g»*omorphologic  feature  characterized  by 
a  cone  or  fan-shaped  deposit  of 
boulders,  gravel,  and  fine  sediments  that 
have  been  eroded  from  mountain  slopes, 
transported  by  flood  flows,  and  then 
deposited  on  the  valley  floors,  and 
which  IS  sub)ect  to  flash  flooding,  high 
velocity  flows,  debris  flows,  erosion, 
sediment  movement  and  deposition,  and 

channel  migration. 
•         •         •         •         • 

b  By  adding,  alphabetically,  a 
definition  of  "Apex"  to  read  as  follows. 

\peK'  means  the  point  of  higheBt 
elevation  on  an  alluvial  fan.  which  on 
undisturbed  fans  is  generally  the  point 
where  the  major  stream  that  formed  the 
fan  emerges  from  the  mountain  front 

•  •  •  •  • 

c.  By  adding  to  the  definition  of 
"Development"  after  the  word 
"operations"  the  words  "or  storage  of 
equipment  or  materials 

d.  By  adding,  alphabetically,  a 
definition  of  "Historic  structure    to  read 
as  follows: 

•  t  •  •  •  •  • 

Historic  structure"  meant  any 
structure  that  Is 

|a)  Listed  Individually  in  the  National 
Register  of  Histonc  Places  (a  listing 
maintained  by  the  Department  of 
Intenor)  or  preliminarily  determined  by 
the  Secretary  of  the  Interior  as  meeting 
the  requirements  for  individual  luting  on 
the  National  Register 

(b)  Certified  or  preliminarily 
determined  by  the  Secretary  of  the 
Interior  as  contributing  to  the  historical 
significance  of  ■  registered  historic 
district  or  ■  district  preliminarily 
determined  by  the  Secretary  to  qualify 
as  a  registered  histonc  district; 

(c)  Individually  listed  on  a  state 
Inventory  of  historic  places  in  states 
with  historic  prevervation  programs 
which  have  been  approved  by  the 
Secretary  of  Intenor  or 

|d)  Individually  listed  on  a  local 
Inventory  of  historic  plai;es  in 
communities  with  historic  preservation 
programs  that  have  been  certified  either 

(1)  By  an  approved  state  program  as 
delermined  by  the  Secretary  of  the 
Interior  or 

|2|  Directly  by  the  S^'cretary  of  ihi' 
Interior  m  states  without  approved 
programs. 


e  By  revising  the  definition  of  "New 
construction"  to  read  as  follows. 

New  construction"  means,  for  the 
purposes  of  determining  insurance  rates, 
structures  for  which  the  "start  of 
construction"  commenced  on  or  after  the 
effective  date  of  an  initial  RRM  or  after 
December  31,  1974.  whichever  is  later, 
and  includes  any  subsequent 
improvements  to  such  structures.  For 
flood  plain  management  purposes,  "new 
construction"  means  structures  for 
which  the  "start  of  construction" 
commenced  on  or  after  the  effective 
date  of  ■  flood  plain  management 
regulation  adopted  by  a  community  and 
includes  any  subsequent  improvements 
to  such  structures 

f  By  removing  in  the  definition  of 
"Start  of  construction"  the  word 
"reconstruction"  in  the  first  sentence 
and  adding  in  its  place  the  words 
"rehabilitation,  addition"  and  by  adding 
the  following  sentence  at  the  end  of  the 
definition:  "For  a  substantial 
improvement,  the  actual  start  of 
construction  means  the  first  alteration  of 
any  wall,  ceiling,  floor,  or  other 
structural  part  of  a  building,  whether  or 
not  that  alteration  affects  the  external 
dimensions  of  the  building  ' 

g.  By  adding,  alphabetically,  a 
definition  of  "Substantial  damage"  to 
read  as  follows: 

•  •••••• 

"Substantial  (^amo^e "means  damage 
of  any  orgin  sustained  by  a  structure 
whereby  the  cost  of  restonng  the 
structure  to  its  before  damaged 
condition  would  equal  or  exceed  50 
percent  of  the  market  value  of  the 
structure  before  the  damage  occurred. 

h  By  revising  the  definition  of 
"Substantial  improvement"  to  read  as 

follows: 

•  ■••«•* 

Substantial  improvement"  means 
any  rehabilitation,  addition,  or  other 
improvement  of  a  structure,  the  cost  of 
which  equals  or  exceeds  50  percent  of 
the  market  value  of  the  structure  before 
the  "start  of  construction"  of  the 
improvement.  This  term  includes 
structures  which  have  incurred 
"substantial  damage",  regardless  of  the 
actual  repair  work  performed.  The  term 
does  not,  however,  include  either — (a) 
Any  project  for  improvement  of  a 
structure  to  correct  existing  violations  of 
state  of  local  health,  sanitary  or  safety 
code  specifications  which  have  been 
uipntified  by  the  local  code  enforcement 
(jfficial  and  which  are  the  minimum 
necessary  to  assure  safe  living 
conditions  or 


|b)  Any  alteration  of  a  "historic 
structure". 

PART  eO— CRITERIA  FOR  LAND  USE 
MANAGEMENT  AND  USE 

3  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Aulbority.  42  U  S  C.  4001  el  »eq.. 
ReoiTjHnizahon  Plan  No.  3  of  ISTft  E.O.  12127. 


§60.3     [Am«nd«dl 

4  t  60.3  IS  amended  as  follows: 

a  By  adding  in  pargraph  (c)(5) 
between  the  words  "that"  and  "are"  the 
phrase  "are  usable  solely  for  parking  of 
vehicles,  building  access  or  storage  in 
an  area  other  than  a  basement  and 
which". 

b  By  removing  the  sentence  in 
paragraph  (e)(4)  that  begins  with  the 
word  "Wind"  and  adding  in  its  place 
"Water  loading  values  used  shall  be 
those  associated  with  the  base  flood. 
Wind  loading  values  used  shall  be  those 
required  by  applicable  Slate  of  local 
building  standards." 

c.  By  removing  the  sentence  in 
paragraph  (e)(5)(ii)  that  begins  with  the 
word  "Maximum"  and  adding  in  its 
place  "Wafer  loading  values  used  shall 
be  those  associated  with  the  base  flood. 
Wind  loading  values  used  shall  be  those 
required  by  applicable  State  or  local 
building  standards." 


S604    lAiTMndsdl 

5  Section  60.6  is  amended  by 
removing  in  paragraph  (a)  introductory 
text  the  sentence  "Variances  may  be 
issued  by  a  community  for  the 
reconstruction,  rehabilitation  or 
restoration  of  structures  listed  on  the 
National  Register  of  Historic  Places  or  a 
State  Inventory  of  Historic  Places  or  a 
State  Inventory  of  Historic  Places, 
without  regard  to  the  procedures  set 
forth  in  this  section",  and  adding  in  its 
place  "Vanances  may  be  issued  for  the 
repair  or  rehabilitation  of  historic 
structures  upon  a  determination  that  the 
proposed  repair  or  rehabilitation  will 
not  preclude  the  structure's  continued 
designation  as  a  histonc  structure  and 
that  the  vanance  is  the  minimum 
necessary  to  preserve  vhe  historic 
character  and  design  of  the  structure." 

PART  65— IDENTIFICATION  AND 
MAPPING  OF  SPECIAL  HAZARD 
AREAS 

6.  The  authority  citation  for  Pari  65 
rontinues  to  read  as  follows: 

.\utbority;  42  U  S.C.  4001,  et  seq 
Rcorgfln,Zdtion  Plan  No  3  of  197«:  E  O    12127. 


SftS^    (Amendedj 

7.  i  65.6  is  amended  by  revising 
paragraph  (a)(6)  to  read  as  follows: 

•  •  •  «  • 

(a)  •  •  • 

(6)  In  order  for  an  alternative 
hydraulic  or  hydrologic  methodology  to 
be  accepted,  any  computer  program 
used  must  meet  all  of  the  followring 
criteria: 

(i)  It  must  be  reviewed  and  approved 
for  general  use  by  a  Federal  agency 
responsible  for  water  resources 
activities,  such  as  the  U.S.  Army  Corps 
of  Engineers,  U.S.  Geological  Survey, 
USDA  Soil  Conservation  Service, 
Tennessee  Valley  Authority,  or  Bureau 
of  Reclamation;  or  by  a  notable 
scientific  body  such  as  the  National 
Academy  of  Sciences.  Reviews  or 
acceptance  by  Federal  agencies  that  do 
not  have  water  resources 
responsibilities,  by  non-Federal 
agencies,  or  by  individual  universities 
and  colleges,  are  not  admissible, 

(ii)  It  must  be  well  documented 
including  source  codes  and  user's 
manual. 

(iii)  It  must  be  available  to  the  general 
user.  i.e.  it  must  be  in  the  public  domain 
and  nonproprietary.  If  the  program  is  not 
generally  available  from  a  Federal 
agency,  but  the  source  code  can  be  sent 
to  FEMA  free  of  charge  with  fully 
documented  permission  from  the  owner 
that  FEMA  may  release  the  code  and  the 
user's  manual  to  whomever  requests  it. 
with  only  nominal  charges  to  cover 
FEMA's  cost  of  reproducing  these 
materials,  then  FEMA  will  consider  the 
program  to  be  in  the  public  domain. 


$65.13    [RwteslgnatMluS  65.14] 

8.  Part  65  is  amended  by  the 
redesignation  of  $  65.13  as  65.14  and  the 
addition  of  a  new  S  65.13  to  read  as 
follows: 

9  65.13    Mapping  and  R«vWon  of  Alluvial 
Fan  Sfwclal  Flood  Hazard  Atms 

This  section  describes  the  procedures 
to  be  followed  and  the  types  of 
information  FEMA  needs  to  recognize 
that  a  flood  control  measure  is  effective 
in  removing  or  reducing  the  size  of  a 
Special  Flood  Hazard  Area  (SFHA) 
located  on  an  alluvial  fan.  This 
information  must  be  supplied  to  FEMA 
by  the  community  or  other  party  seeking 
recognition  of  such  a  flood  control 
measure  at  the  time  a  flood  risk  study  or 
restudy  is  conducted,  when  a  map 
revision  under  the  provisions  of  Part  65 
of  this  subchapter  is  sought,  and  upon 
request  by  the  Administrator  during  the 
review  of  previously  recognized  flood 
control  measures.  The  FEMA  review 
will  be  for  the  sole  purpose  of 


estabhshing  appropriate  risk  zone 
determinations  for  NFIP  maps  and  shall 
not  constitute  a  determination  by  FEMA 
as  to  how  the  flood  control  measure  or 
system  will  perform  in  a  flood  event. 

(a)  The  applicable  provisions  of 
§S  65.2.  65.3.  65.4,  65.6,  and  65.8  shall 
also  apply  to  FIRM  revisions  invohing 
alluvial  fans. 

(b)  The  provisions  of  S  65.5  regarding 
map  revisions  based  on  fill  or  other 
topographic  alterations  and  the 
provisions  of  Part  70  regarding 
inadvertent  inclusion  of  properties 
within  a  SFHA  shall  not  apply  to  FIRM 
revisions  involving  alluvial  fans.  In 
general,  topographic  alterations  alone, 
by  fill  or  other  means,  will  not  serve  as 
a  basis  for  removing  SFHA  designations 
from  alluvial  fans. 

(c)  FEMA  will  consider  for  map 
revision  purposes  major  flood  control 
measures  v\'hose  design  and 
construction  are  supported  by  sound 
engineering  analyses  which  demonstrate 
that  the  measures  will  effectively 
eliminate  all  alluvial  fan  flood  hazard 
from  the  area  protected  by  such 
measures.  The  provided  analyses  must 
include,  but  are  not  necessarily  limited 
to  the  following: 

(1)  Engineering  analyses  that  quantify 
the  design  discharges  and  volumes  of 
water  flow,  debris  flow,  and  sediment 
movement  associated  with  the  flood  that 
has  a  one-percent  probability  of  being 
equaled  or  exceeded  in  any  year  at  the 
apex  of  the  fan  under  current  watershed 
conditions  and  under  potential  adverse 
conditions  [e.g.,  deforestation  of  the 
watershed  by  fire).  The  potential  for 
debris  flow  and  sediment  movement 
must  be  assessed  using  an  engineering 
method  acceptable  to  FEMA.  The 
assessment  should  consider  the 
characteristics  and  availability  of 
sediment  in  the  drainage  basin  above 
the  apex  and  on  the  alluvial  fan. 

(2)  Engineering  analyses  showing  that 
the  project  elements  will  accommodate 
the  estimated  peak  discharge  and 
volumes  of  water,  debris,  and  sediment, 
as  determined  in  accordance  with  (c)(1) 
of  this  section,  and  their  associated 
hydrodynamic  and  hydrostatic  forces. 

(3)  Engineering  analyses  showing  that 
the  project  elements  have  been  designed 
against  the  erosion  and  scour  forces 
present 

(4)  Engineering  analyses  or  evidence 
showing  that  the  project  elements  will 
provide  protection  form  potential  lateral 
migration  and  sudden  relocation  of 
flows  from  other  parts  of  the  fan. 

(5)  Engineering  analysis  that  assesses 
the  methods  of  disposal  of  concentrated 
flood  water  and  associated  sediment 
load  on  adjacent  properties. 


(6)  Engineering  analyses 
demonstrating  that  flooding  from  local 
runoff,  or  sources  other  than  the  fan 
apex,  is  insignificant  or  has  otherwise 
been  accommodated  by  the  appropriate 
flood  control  or  drainage  measures. 

(d)  Coordination.  FEMA  will 
recognize  projects  that  are  adequately 
designed  and  constructed  provided  that 

(1)  Evidence  is  submitted  to  show  that 
the  impact  of  the  project  on  flood 
hazards  in  all  areas  of  the  fan. 
(including  those  not  protected  by  the 
project)  and  the  design  and  maintenance 
requirements  of  the  different  elements  of 
the  project  were  reviewed  and  approved 
by  the  community,  State  or  local  agency 
that  has  jurisdiction  over  flood  control 
activities  in  the  community. 

(2)  Tlie  community  provides 
assurance  to  FEMA  that  appropnate 
easements  have  been  secured  from 
owners  of  property  on  which  flood 
waters  have  been  directed. 

(e)  Operation  and  Maintenance  Plans 
and  Criteria.  The  requirements  for 
operation  and  maintenance  of  flood 
control  measures  on  alluvial  fans  shall 
be  those  specified  under  S  65.10  (c)  and 
(d)  when  applicable. 

(f)  Certification  Requirements,  Data 
submitted  to  support  that  a  given  flood 
mitigation  measure  complies  with  the 
requirements  set  forth  in  paragraphs  (c) 
(1)  through  (6)  of  this  section  must  be 
certified  by  a  registered  professional 
engineer.  Also,  certified  as-built  plans  of 
the  flood  mitigation  measures  must  be 
submitted.  Certifications  are  subject  to 
the  definition  given  at  {  65.2  of  this 
subchapter. 

Dated:  Februan'  28,  1969. 
Harold  T.  Duryee. 

Federal  Insurance  Administrator 

[FR  Doc  89-«»4  Filed  3-6-89,  845  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WUdlif  e  Service 

50CFRParl17 

Endangered  and  Threatened  Wttdltfe 
and  Plants;  Proposal  to  List  the  Golf 
Stick  Pearly  Mussel  as  an  Endangered 
Species 

agency:  Fish  and  Wildlife  Service. 
Interior. 


action:  Proposed  rule. 


summary:  The  Service  proposes  to  list  a 
freshwater  mussel,  the  golf  stick  peariy 
mussel  [Obovaria  retusa],  as  an 
endangered  species  under  the 
Endangered  Species  Act  of  1973,  as 
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amended  (Act).  This  freshwater  muM*;! 
huluncaUy  ocrurred  in  the  Ohio  River 
Had  ifi  large  mbutanpi  In  Pennsylvania. 
Wfst  Virginia,  Ohio,  fndiana.  Illinois. 
Kfinfucky,  Tennessee,  and  Alabama 
Presently,  the  golf  stick  pearly  mu»»«'I  is 
kn(jvvTi  from  four  relict,  apparently 
nonreprotfurlng.  populatuinn — two 
rearh««i  of  fh«  TennCTsee  River  (one  in 
the  State  of  Kentucky  and  one  in  the 
Slate  of  Tfmnessee).  one  reach  nf  the 
Creen  Hirer  m  Kentucky,  and  one  reach 
of  the  Cumberland  Rfvw  in  Tennessee 
The  disrnbufton  and  reproductive 
capacity  of  thts  «p«nes  has  been 
•enotisfy  impacted  by  the  construction 
of  tnTpoundmenfs  on  the  large  rivers  if 
oDce  inhaWfed  I'nless  reprrxiudng 
populations  an  found  or  methods 
developed  to  mamtaln  existing 
populdtions.  Ih»  specie*  will  likely 
bei ome  exttnrt  in  the  fores^eahte  future 
Cummenii  and  informafion  are  sought 
from  the  public  conceminji  this  proposal 
DATIS:  (Comments  from  all  interested 
parties  mtist  be  peretred  by  May  8.  t989. 
Put)lic  heiiring  requests  mirst  be 
recei»ed  by  April  21.  19119. 
AOOnmsiK  Comnxents  and  materials 
ccmreming  this  proposal  should  be  sent 
to  the  Field  Supervisor.  V  S  Fish  and 
Wildlife  Service,  Aiheville  Field  Cm\c.t. 
100  Otis  Street.  Room  224,  Asheville, 
North  Carolina  ZBtKTl  Comments  and 
rruiteriMis  received  wrill  be  available  for 
public  inspection,  by  appointment, 
dunng  normal  business  honrs  at  the 
«b»jve  address 

pom  nmrtm  imfommatiom  contact 

Mr  Richard  C,  BigK'"'  **'  'h"  nbove 
address  (r04/:!59-0321  or  FTS  fr2-0321) 
tU^rUEMCNTARY  INFORMATION: 

Background 

The  golf  stick  pearly  mussel 
U  )hi>varia  retuMa)  was  dej»cnbed  by 
l-d!nan;k  (1819]  This  frvshwater  species. 
which  IS  charactenied  as  a  large  nver 
species  (Hates  and  Dennis  19(Wt,  has  a 
medium  lu  Urge  shell  that  is  ovdle  to 
subi)u<iJr;ite  in  outline  (Bogan  and 
Pjrmalee  I9&3|.  The  »>i*>ll  exterior  UtJts 
rays  and  has  a  yellow  green  to  brown 
color  Older  individuals  are  usuitlly 
darker  brown  or  black  The  inside  of  th^' 
shpll  i»  s<ilmon  to  deep  [>urple 
surrounded  by  <i  white  border  Like 
other  freshwater  mussels,  If  feeds  by 
filtering  .^)<)d  particles  from  the  water  It 
has  a  complex  reproducLve  cycle  in 
which  the  mussel's  larvae  par.tsilize 
ri.sh    The  mussel  «  life  span,  fi.sh  specu-s 
Its  larv  .If  pariisitize,  and  other  aspects 
of  its  life  hiHtory  are  unki>own. 

The  golf  stick  pearly  mussel  has 
historically  widely  distnbuted  in  Uvr 
Ohio.  CcTihetlanit  and  Tennessee  River 
sy»tems  in  Perms-  Ivania.  Wast  \'irginia. 


Ohio.  Illinois.  Indiana,  Kentucky. 
Tennessee,  and  Ai«baina  (Bofan  and 
Pitrmalee  1983.  Kentkicky  Nature 
Preserves  Commusion  .980,  Parmalee 
and  Klippel  IIMZ.  Lauhtsen  1967. 
Stansbery  1970^.  Based  on  pergonal 
communication  with  knowLedgable 
experts  (Steven  Ahlstedl  and  (oho 
lenkinson.  Tennessee  Valley  Authority, 
1S)87.  Arthur  Bogan.  Philadelphia 
Acatlemy  of  Sciences,  1986;  Arthur 
Clarke.  Corpus  Chnsti  Stale  University. 
1986.  Ronald  Qcerelio.  Kentucky 
Natural  Preserves  Commission.  1988: 
I-iraes  SickeJ.  Murry  State  University. 
1387;  David  Stansbery,  Ohio  Stale 
University.  1967)  and  a  review  of  current 
literature  [see  above  plus  Sickel  1985). 
the  species  is  known  to  survive  m  onJy 
four  river  reaches.  The  species  still 
exists  but  apparently  does  not 
reproduce  tn  the  Tennessee  River  in 
Livingston.  Marshall,  and  McCracken 
Counties,  Kentucky:  the  Tennessee 
River  tn  Hardin  Counfy,  Tennessee;  the 
Cumberland  River  in  Wilson,  Trousdale, 
and  Smith  Counties,  Tenriessee;  and  the 
(Ireen  River  In  Hart  and  Edmonson 
Counties,  Kentucky. 

The  conthiued  existence  of  these  four 
p<»poulation»  is  qnesfionable  Unless 
reproducing  populations  can  be  found  or 
methods  can  be  d^vrkrped  to  maintain 
these  or  create  new  populations,  the 
spf><:ies  will  become  extinct  in  the 
forseeable  future.  The  individuals  that 
do  still  survive  in  these  four  river 
reaches  are  also  threetened  from  other 
factors.  The  Green  River  in  Kentucky 
has  expenewed  wafer  qnaHfy  problems 
related  to  the  impacts  from  oil  and  gns 
production  in  the  watershed.  The 
individuals  still  surviving  in  the 
Icnnessee  and  Cumberland  Rivers  are 
potentially  threatened  by  gravel 
dredging,  channel  mainten»n<;e,  and 
coinmerciHl  orasse)  fishing  Although  the 
speaes  is  not  conunercially  valuable, 
incidental  take  ol  the  species  does 
sometunes  occur  dunng  commercial 
mussel  fishing  for  other  species. 

The  golf  stick  peariy  mussel  was 
recognized  by  the  Service  in  the  May  Z2, 
19B4.  Fednal  RafiitK  (49  FR  21664)  as  a 
species  that  was  being  considered  for 
possible  addition  to  the  Federal  List  of 
Fndangered  and  Threatened  WUdhfe 
and  Plants.  The  species  was  a  candidiite 
placed  m  Category  2:  sacii  speaes  are 
those  for  which  information  then  in 
possesion  of  iba  Service  indicates  that  a 
proposal  is  possibly  inappropriate,  but 
for  which  conclusive  d^ta  arc  still 
tai.kmg  to  support  such  a  proposal.  On 
March  17, 1987,  and  October  27.  1967, 
the  Service  notified  Federal.  State,  and 
local  gnveromental  agenoes  and 
interested  individuaU  by  mail  that  a 
status  review  was  being  cuiMlucted 


specifically  on  the  golf  stick  peariy 
mussel  and  that  the  species  could  be 
proposed  fur  bating.  Stnce  that  time. 
additional  contacts  with  Federal  and 
State  agency  personnel  and  the 
scientific  cumm unity  have  occurred 
concemiog  the  status  and  potentiahty  of 
the  speaes'  being  protected  wider  the 
Fjidanjtered  Species  Act. 

Summary  of  Factors  Aflacting  tha 

Spedaa 

Section  4(8Kl)  of  the  Endangered 
Species  Act  (18  U.S.C.  ISJl  et  ^q)  and 
regulations  (50  CFR  Part  424) 
promulgafged  to  implement  the  listing 
provisions  of  the  Act  set  forth 
procedures  for  adding  species  to  the 
Federal  lists,  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the  five 
factors  described  in  section  4(A){1J. 
These  factors  and  their  application  to 
the  golf  stick  pearly  mussel  [Oboyana 
n'tusa]  are  as  foDows: 

,4,  The  pm«nl  or  threatened 
destruction,  modification,  or  curtaHment 
of  its  habitat  or  range 

The  golf  stick  pearly  mussel  was  once 
widespread  in  the  Ohio  River  and  its 
large  tributahes  in  Pennsylvania.  West 
Virginia.  Ohio,  Kentucky.  Indiana. 
Illinoia,  Tennessee,  and  Alabama 
(Began  and  Pannalec  1963).  However. 
moat  of  the  historically  known 
populations  were  apparently  lost  due  to 
conversion  of  many  tcctioas  of  these  big 
rivers  to  a  series  of  large  impoundments. 
This  seriously  reduced  the  availability 
of  preferred  riverine  gravel/sand 
habitat,  and  it  likely  affects  the 
distribution  and  availability  of  the 
mussels'  fish  host.  As  a  result,  the 
species'  distribntion  has  been 
substantially  reduced. 

The  species  was  last  taken  in 
Pennsylvania  ui  1906  [Pennsylvania 
Department  of  Environmental 
Resources,  personal  communication, 
1987)  No  hve  or  fresh  dead  specimens 
have  been  taken  in  West  Virginia  in 
recent  years  (William  Tohn,  US.  Fish 
and  Wildlife  Service,  personal 
communication,  1967).  According  to  a 
personal  communication  from  Robert 
McCance.  Jr,  Ohio  Department  of 
Natural  Resources  (1967).  the  last  Ohio 
collection  of  the  golf  stick  pearly  mussel 
was  made  in  1936.  In  Indiana  waters  the 
species  has  not  been  collected  in 
decades  (Max  Henscfaen.  Indiana 
Mollusk  Technical  Advisory  Committee, 
personal  communication.  1967).  The 
Illinois  Dcipartment  of  Energy  and 
.Natural  Resources  (Kevin  Cumnmigs. 
personal  commuiucation.  1987)  reported 


that  the  species  has  not  been  collected 
in  over  30  years  from  Illinois. 

The  species  is  presently  known  from 
only  four  river  reaches — two  in 
Kentucky  and  two  in  Tennessee.  In 
Kentucky  waters  the  golf  stick  has  been 
taken  in  recent  years  only  from  the 
Tennessee  River  in  McCracken. 
Livingston,  and  Marshall  Counties  and 
from  the  Green  River  in  Hart  and 
Edmonson  Counties  (Linda  Andrews 
Kentucky  Department  of  Fish  and 
Wildlife  Resources,  and  Ronald 
Cicerello,  personal  communication, 
1987).  Kentucky's  Tennessee  River 
population  is  represented  by  the 
collection  of  only  two  live  individuals  in 
recent  years.  One  was  taken  in  1985 
(Sickel  1985),  and  the  other  was 
collected  in  1986  (C.  E.  Moore,  US 
Army  Corps  of  Engineers,  personal 
communication,  1987).  In  the  Green 
River,  only  one  fresh  dead  individual 
was  taken  during  a  mussel  survey 
between  MuidordviUe,  Kentucky,  and 
Mammoth  Cave,  Kentucky,  in  1987 
(Ronald  Cicerello,  personal 
communication,  1987).  The  last  live 
specimen  taken  from  the  Green  River 
was  collected  in  the  mid-1960s 
(Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet, 
personal  communication,  1987). 

In  Tennessee  the  species  apparently 
still  survives  in  the  Cumberland  River  in 
Wilson,  Trousdale,  and  Smith  Counties, 
and  in  the  Tennessee  River  in  Hardin 
County.  According  to  personal 
communication  with  knowledgeable 
individuals,  the  species  is  taken  on  rare 
occasions  by  commercial  mussel 
fishermen  from  both  these  rivers  (Paul 
Parmalee,  University  of  Tennessee, 
personal  communication,  1986;  Steven 
.Ahlstedt,  personal  communication.  1987. 
Paul  Yokley.  University  of  North 
Alabama,  personal  communication. 
1987). 

The  four  surviving  populations  are  all 
threatened  from  impacts  on  their 
environment.  The  Green  River 
population  is  threatened  from 
degradation  of  water  quality  resulting 
from  inadequate  environmental  controls 
at  oil  and  gas  exploration  and 
production  facilities  and  from  altered 
stream  flows  from  an  upstream 
reservoir.  The  other  populations  are 
potentially  threatened  by  river  channel 
maintenance,  navigation  projects,  and 
gravel  and  sand  dredging. 

B.  Overutilization  for  Commercial. 
Recreational.  Scientific,  or  Educational 
Purposes 

Although  the  species  is  not 
commercially  valuable,  it  does  exist  on 
harvested  mussel  oeds.  and  the  species 


is  therefore  sometimes  taken  by  mussel 
fishermen.  Thus,  take  does  pose  some 
threat  to  the  species.  Federal  protection 
would  help  to  control  the  take  of 
individuals. 

C.  Disease  or  Predation 

Although  the  golf  stick  pearly  mussel 
is  undoubtedly  consumed  by  predatorj- 
animals,  there  is  no  evidence  that 
predation  threatens  the  species. 
However,  freshwater  mussel  die-offs 
have  recently  (early  to  mid-1980s)  been 
reported  throughout  the  Mississippi 
River  basin,  including  the  Tennessee 
River  and  its  tributaries  (Richard  Neves, 
Virginia  Polytechnic  Institute  and  State 
University,  personal  communication, 
1986).  The  cause  of  the  die-offs  has  not 
been  determined,  but  significant  losses 
have  occurred  to  some  populations, 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  States  of  Kentucky  and 
Tennessee  prohibit  taking  fish  and 
wildlife,  including  freshwater  mussels, 
for  scientific  purposes  without  a  State 
collecting  permit.  However,  these  States 
do  not  protect  the  species  from  take  for 
other  purposes.  Federal  listing  htU 
provide  the  species  additional 
protection  under  the  Endangered 
Species  Act  by  requiring  Federal  permits 
to  take  the  species  and  by  requiring 
Federal  agencies  to  consult  with  the 
Service  when  projects  they  fund, 
authorize,  or  carry  out  may  adversely 
affect  the  species. 

E.  Other  Natural  or  Slanmade  Factors 
affecting  its  Continued  Existence 

None  of  the  four  populations  is  known 
to  be  reproducing.  Therefore,  unless 
reproducing  populations  can  be  found  or 
methods  can  be  developed  to  maintain 
these  or  create  new  populations,  the 
species  will  be  lost  in  the  foreseeable 
future.  In  fact,  three  of  the  populations 
(Cumberland  and  Tennessee  River 
populations)  may  contain  only  old 
individuals  that  have  passed  their 
reproductive  age. 

The  Ser\'ice  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  golf  stick 
pearly  mussel  [Obovaria  retusa]  as  an 
endangered  species.  Historical  records 
reveal  that  the  species  was  once  much 
more  widely  distributed  in  many  of  the 
large  rivers  of  the  Ohio  River  system. 
Presently  only  four  isolated,  apparently 
pon-reproducing,  populations  are  known 
to  survive.  Due  to  the  species'  history  of 
population  losses  and  the  vulnerability 


of  the  four  remaining  populations, 
threatened  status  does  not  appear 
appropriate  for  this  species  See  the 
following  section  for  a  discussion  of 
why  critical  habitat  is  not  being 
proposed  for  the  golf  stick  pearly 
mussel. 

Critical  Habitat 

Section  4[a)(3)  of  the  Act,  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary- 
designate  any  habitat  of  a  species  that  is 
considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  the  golf  stick  pearly 
mussel  at  this  time,  owing  to  the  lack  of 
benefits  from  such  designation.  The  U.S 
Army  Corp  of  Engineers  and  the 
Tennessee  Valley  Authority  are  the  two 
Federal  agencies  most  involved  and 
they,  along  with  the  State  natural 
resources  agencies  in  Tennessee  and 
Kentucky,  are  already  aware  of  the 
location  of  the  remaining  populations 
that  would  be  affected  by  any  activities 
in  these  river  reaches.  Both  Federal 
agencies  have  conducted  numerous 
studies  in  these  river  basms  and  are 
knowledgeable  of  the  fauna  and  of  their 
projects'  impacts.  No  additional  tjencfits 
would  accrue  from  critical  habitat 
designation  that  would  not  also  accrue 
from  the  hsting  of  the  species.  In 
addition,  this  species  is  so  rare  that 
taking  for  scientific  purposes  and 
private  collection  could  be  a  threat.  The 
publication  of  critical  habitat  maps  and 
other  publicity  accompanying  critical 
habitat  designation  could  increase  that 
threat.  The  location  of  populations  of 
this  species  have  consequently  been 
described  only  in  general  terms  m  this 
proposed  rule.  Any  existing  precise 
locality  data  would  be  available  to 
appropriate  Fede.'-al,  State,  and  local 
governmental  agencies  through  uie 
Service  office  described  in  the 
"Addresses "  section. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  pnvate  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recover}- 
actions  be  carried  out  for  all  listed 
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«pecie«.  Such  actions  are  Jnttiafed  by  the 
S+Tvute  fnllowinx  listinf.  The  protection 
required  o(  Federal  (tifr:T\fi*t  and  the 
prohibitton  a^fainsl  taking  and  harm  are 
liisrussed,  m  pari,  bwkrw 

S«'(  tion  T{n]  of  the  Act.  as  amended, 
r»'qair»;»  Federal  ttKencies  to  evahiate 
their  ai  tions  vvilh  respec  I  to  nay  tpenes 
that  la  proposed  or  hsteil  as  enildnxi-reii 
or  threatened  arnj  wnlh  reapert  fo  i»9 
rntical  habitat  if  any  ta  Netng 
deaignated.  Regrilationa  impJ«rm»T>firTX 
Ihia  in terafrency  ctxiperalitm  proTiaion 
of  (he  Act  arw  ajdified  at  50  (TR  Pari 
MU  Section  7|8)(4)  rw^irea  Federal 
itftencie*  to  tonfer  informalfy  with  the 
Service  nn  any  action  that  ia  likely  to 
leopaniize  the  contmurd  exiatrnre  of  a 
pfDpoa«d  »{>«<  les  or  result  in  the 
del truction  or  adrera*?  modification  of 
proposed  critical  habitat.  If  a  ipeciea  is 
«ub«ec|uently  liated.  »ection  7(8^2) 
reqiilret  Fetleral  agvnciea  to  maure  that 
ailivitiea  th*y  authorize,  furni  or  curry 
out  are  r»ot  likely  to  jeopartiiie  the 
continued  exiatenc:*  of  auch  a  specie*  or 
destroy  or  adveraely  modify  its  cTificnl 
habitat  If  a  Federal  action  may 
ativeraely  affect  a  listed  species  or  its 
cntu  al  habitat,  the  rewpofisihle  Federal 
agency  muat  enter  into  formal 
cxirvauitation  with  the  Service  The 
Service  hat  notiried  Federal  agencies 
having  profH'ama  that  may  affect  the  f^ilf 
stick  pearly  mussel,  Pedt'ral  activities 
that  {(uild  occur  and  Impact  the  species 
include,  but  ar«  not  Hmited  to.  the 
carryinj^  out  or  the  lastiance  of  permits 
for  hydroelectric  facility  construr tion 
and  operation,  ntservoir  construction. 
nver  chaanet  maintenance,  stream 
allerations.  wastewater  facilities 
development,  and  roed  and  bridjfc 
construction.  It  has  been  the  enperienre 
of  the  Service,  however,  that  nearly  ail 
section  7  consultations  have  been 
resolved  so  that  the  species  ha*  been 
prvitected  and  the  project  ob|ectives 
have  l»een  noet.  In  fact,  the  areas 
inhabited  by  (he  f(r>\i  stick  pearly  mussel 
are  also  inhabited  by  other  mussels  that 
have  been  federally  Listed  iinc*  lya. 
and  all  section  7  consultations  fur  these 
areaa  have  been  tuccesafulty  resolved. 

T"he  Al  f  arvd  Implementing  regulation* 
found  al  50  CFK  17,21  a«t  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wikllife 
These  prohiMtion*,  in  part,  make  it 
illegal  (or  any  subject  to  the  jiirisdirtton 
of  the  United  Stales  to  take  any  listeii 
speoes.  import  or  export  it.  ship  it  in 
interstate  comoiercH  in  the  course  of 
commercial  activity,  or  sell  it  or  offer  it 
for  sale  in  interstate  or  foreign 
commerce   M  is  also  illegal  to  poasess. 
sell,  deliver,  carry,  transport,  or  ship  any 
sui  h  wildlife  that  ha*  been  taken 


illegaFVy  Certain  exceptioni  would 
appfy  fo  agents  of  the  Service  and  State 
fonservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  speoes  under 
certain  circumstance*.  Regulations 
governing  perrnits  are  at  50  CFR  17  22 
and  17  23.  Such  permits  art  available  for 
scientific  purposes  to  enhance  the 
propagation  or  survival  of  tha  species 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities,  fn  some 
instances,  permits  may  be  issued  during 
a  speafied  period  of  time  to  relieve 
undue  economic  hardship  tha!  would  be 
suffered  if  such  relief  were  not 
available 

Pwblk  Conunanta  Solicitad 

The  Service  intends  that  any  final 
iction  resulting  from  this  proposal  will 
be  as  accurate  and  as  efiective  as 
possible  Therefore,  any  comments  or 
sujy^estions  from  tbe  public,  other 
concerned  governmental  agencies,  the 
scientific  ctimmunity.  industry,  or  any 
cither  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
sohcited  Comments  particularly  are 
sought  concerning; 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lacli  thereof)  to  this  species. 

{2]  The  location  of  any  additiorwil 
[X)pulations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Alt; 

(  M  Additional  information  concerning 
the  range  and  distribution  of  thi* 
species;  and 

(4)  CurreDf  or  planned  activities  m  Lhe 
subject  area  and  their  possible  impacts 
on  this  species 

Final  promulgation  of  the  rvgulation 
on  ihii  species  will  take  into 
consideration  the  comments  and  any 
additional  Information  received  by  the 
Service,  and  such  commnnications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposaL 

The  F.ndangcred  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested   Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  wnting  and 
addressed  to  the  Field  Supervisor,  L'S. 
Fish  and  Wildlife  Service,  Asheville 
Field  Office,  100  Otis  Street,  Room  224, 
.Asheville.  North  Carolina  28801. 


National  EnYJrwawtal  Poticy  Act 

The  Rsh  and  Wildbfe  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
atrthonfy  of  the  National  Ejivironmcntal 
Pohcy  .^ct  of  1909.  needed  not  be 


prepared  in  connection  with  regulations 
adopted  pursuant  to  section  i[z]  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notica  outlining  the 
Service's  reaioDS  for  this  determination 
was  published  In  the  Fedaral  Regiatar  ou 
October  25,  1983  (48  FR  49244  J. 
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Proposed  Ragotation  PromulgatioB 

.Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  beloisr 

PART  17— I  AMENDED) 

11.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub  L  9»-a06.  87  SUL  864;  Pmb 
L  (H-359,  90  Stat  911,  Pub  L  95-632  92  Stat 
3751  Pub.  L  96-130.  93  Slat  127.V  Pub  L  87- 
304,  06  Slat   1411.  Pub.  L  l(»-47a  102  Stat 

Z306.  Pub   L  100-653.  102  Stat.  3825  (16  U.S  C 
1.S31  ft  sey  1;  Pub   L  99-625.  100  Stat   350a 
unless  otherwise  noted 

12  It  is  proposed  to  amend  S  17.11lh) 
by  adding  the  following,  in  alphabetic.  I 


order  under  CLAMS,  to  tW  List  of  $17.11 

Endangered  and  Threatened  Wildlife:  wtdHfa. 


Endangarad  and  thraatanad 


(h)-   • 


Spadas 


SdanMcname 


Historic  range 


population  iMhare 


Stabjs 


When  Critcai  Speoaf 


Clams: 


Pearly     mussel,     golf     stick     Obovarm  ratusa 
(  =  pinkrino) 


USA  (AL.  II,  IN.  KY,  OK  PA     NA 
TNand  WV). 


ML.. 


NA 


Dated! 

BackyI 

Assistant  Secretary  for  Pish  and  WiktHfp  and 
Parks. 

(Proposal;  Calf  stick  paarty  aMaeel  (Obesarw 
re/uso )— endangered ) 

[FR  Doc  80-&2S2  FLlad  3-6-88;  S;4&  am) 
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Notices 


FMtoral   Ragiatar 

Vol    54,  No    43 
Tuesday.  March  7.  1966 


T>W    iwrtioo   o«   m«   FEOtRAL    REGISTER 
cxtntaina   documsots   oth«r   than   rul*s   or 
propo««d   oit**   that   v*   appiKab^*   to   th« 
puMc    Notic«a  ot  haannga  and 
mvvstioationa.   comrrvttaa   maatiogs.   agency 
dacaatona   and   njltnga.    dalagatlooa   of 
authority    Mng   o<   patmona   and 
appbcatior»   and   agancy   ■talam«nts   cA 
organization    and   tunctiona   ara   axamp*«« 
o<   documanta   appaaring   m   thia   taction 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Special  Cofninm**  on  Ethlca  In 
Oovvmmant;  Public  Meeting 


vr.  Purauant  to  the  Federal 
Advt»or7  Committee  Act  (Pub.  L  92- 
4<J3),  notice  is  hereby  given  of  a  meeting 
of  the  Special  Committee  on  Kthloi  m 
Government  of  the  Administrative 
Conference  of  the  United  States  The 
committee  has  scheduled  the  meeting  to 
continue  its  discussion  of  appropriate 
conflict-of  interest  rules  for  Federal 
advlaory  committee  members. 

DATS:  Tuesday.  March  14.  1960  at  9-30 
am 

LOCATION  Library  of  the 
Administrative  Conference.  2120  L 
Street  NW  .  Suite  500.  Washingtoa  DC. 

PUBUC  PARTICIATION  The 
committee  meeting  is  open  to  the 
interested  public,  but  limited  to  the 
space  available  Persons  wishing  to 
attend  should  notify  the  contact  person 
at  least  two  days  pnor  to  the  meeting 
The  committee  chairman  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  me«'tlng  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting  Minutes  of 
the  meeting  will  be  available  on  request 

POM  FURTHan  mroMMATHM  contact: 

Michael  W  B<iwers.  Office  of  the 
Chairman.  Administatlve  Conference  of 
the  United  States,  2120  L  Street  NW  , 
Suite  500,  Washington,  DC  200,1" 
Telephone   (202)  2M-''0ft.'i 

Datrd   Man  h  I    1MW 
Mic^aal  W  Bowars, 

|m  Ux-  a»-Mtfl  F11»h1  3-a-a*;  8«  ami 
Baj.aw  oocN  tna-at-ti 


DEPARTMENT  OF  AGRICULTURE 
OffVc*  of  the  Secretary 
Privacy  Act;  Syatefn  of  Record* 

AOIMCV:  Office  of  the  Secretary,  USDA. 

ACnON:  Notice  of  New  Privacy  Act 
Sy§tem  of  Records. 


summary:  Notice  is  hereby  given  that 
USDA  pmposes  to  create  a  new  Privacy 
Art  system  of  records,  USDA/FS-50. 
entitled  "Skills  Bank  Data  Ba»e.  USDA/ 
FS." 

■PFVcnvt  DATC  This  notice  is  effective 
on  March  7,  1989 

POM  PUMTHCA  INPORMAHOM  COWTACT: 

Fxldie  L  Wade,  Forest  Service  Privacy 
Act  Officer,  Forest  Service,  USDA, 
Information  Systems  Staff,  P.O.  Box 
96090,  Washington.  DC.  20090-6060. 


Pursuant 

to  the  Privacy  Act.  5  U.S.C.  552a.  USDA 
is  creating  a  new  system  of  recoixlt  to 
he  maintained  by  the  Forest  Service 
[VS].  The  purpose  of  this  notice  Is  to 
announce  the  creation  and  character  of 
this  system  of  records  maintained  by  the 
F'S.  The  system  contains  data  on  FS 
employees  concerning  their  knowledge, 
skills,  and  abilities:  career  aspirations, 
work  history,  and  education.  This 
system  is  being  created  pursuant  to  a 
consent  decree  entered  in  the  case  of 
Bemardi  v  Lyng.  Civil  Action  No  73- 
1110  SC  (CW),  which  is  pending  in  the 
United  States  District  Court  for  the 
Northern  Distnct  of  California.  These 
obligations  require  the  ¥S  to  establish  a 
"skills  bank."  for  the  purpose  of 
assisting  the  FS  to  achieve,  to  the 
grfatest  extent  possible,  a  long  term 
goal  of  eliminating  underrepresentation 
of  women  within  each  General  Schedule 
|ob  s«nes  represented  within  its 
workforce  and  at  each  grade  level 
therein 

A  "Report  on  New  System,    required 
by  5  use.  552a(r).  as  implemented  by 
Appendix  I  to  OMB  Circular  A-130.  was 
sent  to  the  President  of  the  Senate,  the 
Speak»"r  of  the  House  of  Representatives 
and  the  Director  of  the  Office  of 
Management  and  Budget  on  February 
10   1WW 


Signed  at  Washingtoa  DC.  on  February  10. 
1969 
PETEK  C  MYERS. 

Deputy  Secretary 

U8OA/FS-S0 

•YVTUS  iuunk:  iSkills  Bank  Data  Base. 
USDA/FS 

tVmHLOCATIOH: 

USDA/FS,  Pacific  Southweal  Forest 
and  Range  Experiment  Station  (Station). 
1960  Addison  Street.  Berkeley, 
California  94704. 


CATveoMKS  or  MonnouALa  covnwo  by  tn> 

rrtriM: 

All  FS  permanent  employees  assigned 
to  the  Pacific  Southwest  Region  and  to 
the  Pacific  Southwest  Forest  and  Range 
Expenment  Station, 

CATIOONMS  OP  MCOMOe  M  IHt  tvmw 

A  bkills  bank  data  form,  containing 
the  name,  social  security  number, 
position  title,  se;ries,  grade,  career  goals 
and  aspirations,  knowledge,  skills, 
abilities,  work  history,  and  education  of 
FS  employees. 

At/THO«mr  PON  MANrrtMAMCt  OP  TMI 


5  use.  301.  7  U,S.C.  2201,  and  42 
use.  2000e-16.  etaeq 

PURPOeaOPTHI  tYtTUK 

Assistance  In  eliminating 
underrepresentation  of  women  within 
each  General  Schedule  Job  series 
represented  within  the  regional 
workforce  and  at  each  grade  level 
therein  and  assistance  in  effective 
human  resource  management  by 
encouraging  more  qualified  applicants 
for  vacancies  and  certain  details 

MOVTiMi  uaca  op  wcoRoe  ibamtamco  in 
TNI  tYtrm,  asci-uoiQ  CATiaoMiM  op 
ueiRt  AMO  TMi  PURpoeaa  op  sucn  ums: 


There  are  no  routine  uses  for  this 
system  of  records. 

KHJcau  ANO  PMAcncss  pom  rroRiNe, 
RrrRwvMO,  Accaaaato.  RrrABHMO,  amo 
otapoaMQ  OP  mcoRD*  w  t>«  *Y«mr 

rroMAOi: 

skills  Bank  Data  Base  records  are 
stored  for  computers  on  disks,  magnrtic 
tape,  and  other  electronic  media 
accessible  only  by  password 


Recorda  caa  be  acoeased  by  data 
entry  number;  computer  address,  name, 
social  security  Ramber  (obtained 
voluntarily  and  used  for  purposes  of 
verification  only),  position  title,  current 
pay  plan,  series  and  )ob  grade;  career 
goals;  edocation;  work  experience,  and 
knowlet^,  skills  and  abilities. 

SAFIOUAROa: 

On-line  access  to  Skills  Bank  Data 
Base  data  is  controlled  by  password 
protection,  and  is  limited  to  those  names 
entered  into  a  controlled  pool  of  names 
of  persons  with  designated  access 
authority  in  tbe  Region.  These  are  either 
the  persons  who  have  been  assigned  to 
access  the  Skills  Bank  data  base  or 
those  supervisors  wbo  have  agreed  to 
do  so.  At  the  Station,  access  is  limited  to 
the  Director.  Assistant  Directors,  Project 
Leaders,  Group  Leaders,  Administrative 
Officer  or  Business  Management 
Assistant 

RrmmoN  AND  DtaposAL: 

Dntil  the  National  Archives  and 
Recorda  Administration  determines  an 
appropriate  retention  and  disposal 
schedule  for  these  records,  tfaey  will  be 
retained  indeiinitely  in  accordance  with 
the  FS  Handbook  0209.11.  Recorda 
Management  HaiHlbook. 

SYSmf  ■ANAQBR(S)  AMD  AOORK8S: 

Group  Leader  of  Statistics  and 
Computer  Services.  Pacific  Southwest 
Station.  1960  Addison  Street.  Berkeley. 
Cahfomia  M704. 


An  htdMdual  may  request 
•nformatfan  as  to  whether  the  sj'stem 
contains  records  pertaining  to  him  or  her 
by  signing  on  to  a  locafly-based 
conpnter  leiuiliial  and  viewing  his  or 
her  own  record.  The  employee  can  then 
print  out  the  data.  Individuals  not 
employed  in  fee  Pacific  Southwest 
Region  or  Station  may  obtain  this 
information  by  written  reqnest  to  the 
System  Manager, 


Same  as  notification  procedure. 

CONTSSTWa  RSCORO  PROCCOURCa. 

See  notification  procedure,  above.  An 
employee,  having  obtained  and  printed 
his  or  her  own  r^icord,  may  make 
corrections  on  the  printed  record  and 
forward  the  corrected  record  to  the 
appropriate  Personnel  Office  for 
correction  of  tiie  record  in  the  data  base. 
Further  information  may  be  obtained  by 
making  a  written  request  to  the  system 
manager.  USDA  regulations  on 
contesting  contents  of  records  and 


appealing  initial  determinatioos  are  set 
forth  at  7  CFR  l.)aO-1.123. 


Informatioa  in  these  reccuds  is 
obtained  directly  from  the  individuals  in 
the  system. 
[FR  I3oc  89-5229  Filed  3-6-89:  MS  am\ 

■aUMS  COOK  MM-tt-H 


Agricultural  Marketing  Service 
[No.  LS-W-1S3] 

Beef  Promotion  and  Research; 
Certification  and  NornhMtton; 
Cattlemen's  Beef  Promotton  and 
Research  Board 

agency:  Agricultural  Marketing  Sler\ice. 

USDA. 

action:  Notice. 

SUMauum  Notice  is  hereby  given  that 
the  United  States  Department  of 
Agriculture's  Agricultural  Marketing 
Service  (AMS)  is  accepting  applicatioos 
from  State  cattle  producer  organizations 
and  beef  importers  who  desire  to  be 
certified  to  nominate  producers  or 
importers  for  appotntment  to  vacant 
positions  on  the  Cattl^nen's  Beef 
Fh-omotion  and  Research  Board  (board). 
Orgifiuzations  which  have  not 
previously  been  certified  that  are 
interested  in  submitting  ntnunations 
must  complete  and  submit  an  official 
apphcation  form  k>  AMS.  Previously 
certified  organizatioDS  do  not  need  to 
reapply.  Notice  is  also  given  that 
vacancies  wiU  occw  (w  the  board;  and 
that  during  a  period  to  be  estaUisbed. 
nominations  will  be  accepted  from 
eligible  organizations  and  individual 
importers. 

DATE  Applications  for  Certification 
must  be  received  by  close  of  business. 
April  B,  1989w 

ADBHESa:  Certification  forms  as  well  as 
copies  of  the  certificatiao  and 
nomination  procedures  may  be 
reqoested  from  Ralph  L  Tapp,  Chief, 
Marketing  Programs  and  Procurement 
Branch;  Livestock  and  Seed  Dixnaion; 
Agricultural  Marketing  Siervice,  USDA; 
Room  2610-S;  P.O.  Box  96456; 
Washington,  DC  20090-6456. 
FOR  FIWTHER  INFORMATION  CONTACT 
Ralph  L.  Tapp  at  202-447-2650  fPTS  447- 
2650). 

SUPPLBKNTARV  INTOHMATIOM:  The  Beef 
Promotion  and  Research  Act  of  1985 
(Act)  (7  U.S.C.  2901  et  seq),  approved 
December  23. 1985,  authorizes  the 
implementation  of  a  national  Beef 
Promotion  and  Reasearch  Order.  The 
Order,  as  published  in  the  Jidy  18.  I9fW, 
Federal  Register  (51  FR  28132).  pro\-ides 


for  tbe  estabhshment  of  a  board  The 
board  consists  of  108  cattle  producers 
and  5  importers  appointed  by  the 
Secretary.  The  duties  and 
responsibilities  of  the  board  are 
specified  in  the  Order. 

The  Act  arnl  the  Order  prtnide  that 
fte  Secretary  shall  either  certif)'  or 
othenAise  determine  the  ehgibihty  of 
State  or  in^orler  organizations  or 
associations  to  nominate  members  to 
the  board  to  ensure  that  nominees 
represent  the  interests  of  cattle 
producers  and  importe.-s.  Nomir-.-^hons 
for  importer  representatives  may  s!so  be 
made  by  indivd-jals  who  import  cattle, 
beef,  or  beef  products.  Indi\Tdual 
importers  do  not  need  to  be  certified  as 
eligible  to  submit  nominations  Whpn 
individual  irrporters  submit 
nominations,  they  must  establish  to  the 
satisfaction  of  the  Secretary  iha'  they 
are  in  fact  importers  of  Cdltle.  bpef.  or 
beef  products,  pursuant  to 
§  1260.143(b)(2)  of  the  Order  (7  CFR 
1280.143(b)(2)).  Individual  importers  are 
encouraged  to  contact  AMS  at  the  abo\  e 
address  to  obtain  further  information 
concerning  the  nomination  proc!»ss 
including  the  beginning  and  endi'?;? 
dates  of  the  established  nominHtioi 
period  and  reqtrired  nomination  f.irms 
and  biographical  data  sheets. 
Certification  and  nomination  procedures 
were  promnlgated  in  tbe  final  niie. 
published  in  the  April  4, 1986.  FBderal 
Register  (51  PR  11557).  Organizations 
which  have  previously  been  certified  to 
nominate  members  to  the  board  do  not 
need  to  reapply  for  certification  to 
nominate  producers  and  importers  for 
the  existing  vacancies. 

The  Act  and  die  Order  provide  that 
the  members  of  tbe  board  shall  serve  for 
terms  of  three  (3)  years,  except  that 
members  appointed  fo  the  tnitial  board 
shall  serve  prrrportionately  for  terms  of 
1,  2.  arid  3  years.  The  Order  also 
requires  USDA  to  annomice  whpn  a 
board  vacancy  does  or  wffl  exist.  Since 
the  initial  board  was  appointed  on 
Aagust  4, 1988,  there  wffl  be  vacancies 
in  diose  States  or  units  whose  pnjducer 
or  rmporter  representatives  were 
appointed  to  the  tnitrsl  board  for  a  3- 
year  term.  The  39  vacancies  by  State  or 
unit  are  as  follows: 


T 


State  or  w«i 


Ha.ct 


Alabama 
Ariiansas 
CalitomM  . 
Colorado  . 
Rorida.-.. 
Geo'^ia  .. 

Idaho 

Illinois 

Indiana    .. 


F»dTd  Ragifr  /  Vol.  54.  No.  43  /  Tue»<iay.  March  7.  1969  /  Nottcat 


Fedaral  Ragbter  /  Vol  54.  No.  43  /  Tuesday.  March  7.  1989  /  Notices 


9537 


tMBOruM 

M&al 

tnmm 

2 

2 

«— *-*T         

•-H    ^   ■ 

2 

M»«»>          ,    „ 

^■»li«.>« 

2 

Na.  yn.* 

»in.»  rtakoat 

Dfcn 

nkl>#>n>i>. 

r^mgn^ 

t^'*ymft,m,'tm 

4»^  ritM*. 

t/h,^Ma 

Slnte  (hire  arti  no  *ntlLi;)(itf() 
v(ii«nciRi  on  the  hxiurd  for  the 
remaining  Slntas  p<i«itu>na.  or  f(ir  the 
poaitlona  of  iha  Northeail  and  mid 
Atlantic  unita.  nomtnatlona  will  not  b« 
aollcited  fmm  crrtlfied  orgHniiati<ini  or 
aaaoclationa  in  thoa«  State*  or  uniti 

I'mertified  eligible  prt>duc«r 
or)(anizatlona  In  all  Statea  that  are 
interealed  In  b«tn||  certified  aa  ellKlble  to 
nominate  uattle  pn>du<.ert  fur 
appulntment  to  the  liated  producer 
poaitlona.  muat  complete  and  aubaijt  an 
official  'Application  for  Certification  of 
C>rj|«nlxation  or  Aaaociatlon.  "  which 
muat  be  received  by  cloae  of  bualneea  W 
daya  after  publication  of  thla  notice  in 
the  Fadwrnl  Ragietor  Uncertified,  ellffible 
Importer  or^janlzationa  that  are 
Intereated  in  being  certified  aa  elixlble  to 
nominate  Importera  for  appointment  to 
the  Hated  Importer  poaitlona  muat  apply 
by  the  aame  date  Importer!  ahould  not 
uoe  the  application  form  but  ahould 
provide  the  re<)ueflted  Information  by 
letter,  aa  provided  for  in  7  CFV. 
12flO.V«0(b)  Applicationa  from  Statea  or 
unita  without  vacant  poaitlona  on  the 
lK>«rd  and  other  applicationa  not 
received  within  the  30  day  penod  after 
publication  of  thi*  notice  In  the  FwUral 
KefMer  will  be  conaldered  for  eligibility 
to  nominate  producer*  or  Importer*  for 
stibaequent  varjindea  on  the  board 

Only  thooe  organlzatlona  or 
aaaoclationa  which  meet  the  cntena  fur 
certification  of  eligibility  promulgated  at 
7  CyV.  1280.530  aa  publiahed  In  51  FR 
1 1557.  1155©  (April  4.  1906)  are  eligible 
for  certification  Thoee  cnteria  are 

(a)  For  Slate  or^anlzationa  or 
aaaoclationa 

(1)  Total  paid  memberahip  muat  be 
comprtaed  of  at  leaal  a  ma|onfy  of  cattle 
producer*  or  represent  at  leaat  a 
majority  of  cattle  producer*  in  a  State  or 
unit. 


(2)  Membarvhlp  muat  repreaeni  • 
aubalantlal  number  of  producer*  who 
produce  a  aubalantlal  number  of  cattle 
in  (uch  State  or  unit. 

(3)  There  muat  be  a  hlatory  of  atablltty 
and  permanency 

[i]  There  muat  be  a  primary  or 
overriding  purpose  of  promoting  the 
economic  welfare  of  cattle  producer*. 

(b)  For  organization*  or  aaaoclationa 
repreaentlng  Importer*,  the 
determination  by  the  SecTvtary  aa  to  the 
eligibility  of  importer  organiiatona  or 
aaaoclationa  to  nominate  member*  to 
the  board  shall  be  baaed  on  applications 
containing  the  following  lnformatior> — 

( 1 )  The  number  and  type  of  membem 
repreaenfed  (le..  beef  or  cattle 
imp<jr1er».  etc ). 

(2)  Annual  Imptirt  volume  In  pounds  of 
beef  and  beef  products  and/or  the 
numl>er  of  head  of  cattle 

{^)  The  atabllity  and  permanency  of 
the  importer  organization  or  aaaociatlon 

(4)  The  number  of  years  In  existence 

(5)  Tile  names  of  the  countries  of 
origin  for  cattle,  beef,  or  beef  products 
imported 

All  certified  organize tioru  and 
associations.  Including  those  which 
were  previously  certified  In  the  States  or 
units  having  vacant  positions  on  the 
board,  will  be  notified  simultaneously  in 
writing  of  the  beginning  and  ending 
dates  of  the  established  lamination 
period  and  will  be  provided  with 
required  nomination  forms  and 
biographical  data  sheets. 

llie  names  of  qualified  nominees 
received  by  the  established  due  date 
will  be  submitted  to  the  Secretary  of 
Agriculture  for  consideration  aa 
appointeea  to  the  board. 

The  Information  collection 
requirements  referenced  In  this  notice 
have  been  previously  spproved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C.. 
Chapter  35  and  have  been  assigned 
OMB  No  0681-0152. 

[lone  in  Waahinglon.  DC  on  March  2.  190S 
I  Paiiicli  BoyW. 
Aiin',n.ilr.!!<  .- 

|FK  Doc  aa-SlflU  Filed  y-^-tlk  8  49  am] 
coot  a«ts-*»4> 


action:  Notice  of  intent  to  prepare  an 
environmental  Impact  statement. 


DCPAfmiENT  OF  AORICULTVRC 
Foract  Sarvtca 

ocPAfrmcirr  of  tmc  inhrior 

Natlonai  Part  Sarvica 


Qrand  Canyon  Airport 


:  Forest  Service.  USDA  and 
National  Park  Service.  Interior. 


:  The  Department  of 
Agriculture.  Forest  Service,  and  the 
Department  of  Interior.  National  Park 
Service,  as  joint  lead  agencies,  will 
prepare  an  environmental  impact 
statement  for  Grand  Canyon  Railway's 
proposed  Grand  Canyon  Airport 
railroad  spuriine  Conceptually,  the 
spurline  would  originate  in  the  vicinity 
of  the  Grand  Canyon  Airport  adjacent  to 
the  unincorporated  community  of 
Tusayan.  Arizona,  and  extend  in  a 
westerly  direction  connecting  with  the 
existing  railroad  line  that  terminates  In 
the  Grand  Canyon  Vdlage  at  the  South 
Rim  of  the  Grand  Canyon.  Analysis  of 
thi*  spurline  proposal  i*  independent  of 
the  environmental  assessment  prepared 
for  the  existing  railroad  line  which 
authonzed  reactivation  of  passenger  rail 
ser\ice  from  Williams  to  the  Grand 
Canyon  Village.  This  spurline  proposal 
involves  Federal  lands  under  the 
administrative  juridiction  of  the 
National  Park  Service.  Grand  Canyon 
National  Park  and  the  Forest  Service, 
Tusayan  Ranger  District  Kaibab 
National  Forest 

Construction  of  the  proposed  spuriine. 
railroad  depot  and  parking  lot  in 
Tusavan.  in  conjunction  with  the 
development  of  other  transportation 
systems,  could  provide  an  opportunity  (o 
reduce  vehicle  congestion  In  the  Grand 
Canyon  National  Park. 

A  range  of  alternatives  will  be 
considered  in  the  analysis  of  the  Grand 
Canyon  Airport  railroad  spurline.  A  no 
action  alternative  will  be  considered,  as 
will  other  altemabve  methods  of 
transportation.  The  analysis  will  also 
evaluate  alternative  route  locations  for 
the  spuriine;,  as  well  as  placement  of  the 
railroad  depot  and  parking  lot  which 
could  serve  as  a  "transportation  hub" 
for  the  Grand  Canyon  National  Park. 

Federal  State  and  local  agencies,  and 
other  individuals  and  organizations  who 
may  be  interested  in  or  affected  by  the 
spurline  proposal  are  invited  to 
participate  in  the  scoping  procens  ITie 
scoping  process  will  define  tentative 
issues  and  concerns  such  as  potential 
social  and  economic  impacts  of  the 
proposal  on  Tusayan.  Coconino  County 
and  the  Grand  Canyon  National  Park, 
and  environmental  considerations 
involving  wildlife,  vegetative,  cultural 
and  mineral  resources  as  well  as 
impacts  on  the  Grand  Canyon  Airport. 
The  scoping  process  may  also  help 
identify  alternative  types  of  public 
transportation  that  could  be  developed 
in  conjunction  with,  or  in  lieu  of  the 
proposed  railroad  spuriine. 


Open  house  scoping  meetings  are 
tentatively  scbeduled  for  Tusayan  and 
FlagstaR,  Arizona  in  mid-March.  The 
analysis  is  expected  to  take  about  6 
months.  The  draft  environmental  impact 
statement  should  be  available  for  public 
review  In  the  Pall  of  1989,  The  final 
environmental  Impact  statement  is 
scheduled  to  be  completed  In  the  Spring 
of  199a 

Leonard  A.  Lindquist  Forest 
Supervisor,  Kaibab  National  Forest  and 
Stanley  T.  Albright  Regional  Director, 
Western  Region.  National  Paiic  Service 
are  the  responsible  officials. 
DATCWritten  comments  concerning 
initial  issues  or  the  analysis  should  be 
received  by  May  15, 1969. 
AOONBSMS:  Written  comments  and 
suggestions  concerning  the  analysis 
should  be  sent  to  Forest  Supervisor. 
Kaibab  National  Forest  800  South  Sixth 
Street  Williams.  Arizona  86048  or 
Superintendent  Grand  Canyon  National 
Park.  P.O.  Box  129.  Grand  Canyon, 
Arizona  86023. 


TON  PURTNOI  MFOmSATION  CONTACT 

Questions  about  the  proposal  and 
environmental  impact  statement  should 
be  directed  to  R.  Dennis  Loind  of  the 
Kaibab  National  Forest  phone  (602) 
635-2681  or  Chuck  Lundy  of  the  Grand 
Canyon  National  Park,  phone  (602)  638- 
7706. 
Date:  February  28, 1986. 

LMoanl  A.  lindquist 

Forest  Supervisor.  Kaibab  National  Forest 

Stanley  T.  Albright 

Regional  Director,  Western  Region,  National 
Park  Service. 

P-Tl  Doc  ae-6244  Filed  »-6-89;  845  am] 

BUJHO  COM  *41S-1t-M 


COMMISSION  ON  CIVIL  RIGHTS 

Dtatrtct  of  Columbia  Advlaory 
Conwntttaa;  Aganda  and  Notica  of 
PubHc  Maating 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  V  S  Commission  on  Civil  Rights, 
that  a  n>eeting  of  the  District  of 
Columbia  Advisory  Committee  to  the 
Comjnission  will  convene  at  1:30  p.m. 
and  adjourn  at  4:30  p.m.  on  Thursday, 
March  30, 1989,  in  the  Conference  Room. 
5th  Floor,  U.S.  Commission  on  Civil 
Rights,  1121  Vermont  Ave.,  NW., 
Washington.  DC  20425.  The  Committee 
will  meet  for  orientation  of  new 
members,  staff  reports  on  the  status  of 
the  agency.  Committee  actions,  and 
program  planning. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 


Committee  Chairperson  Walter  E. 
Washington  or  John  L  Binkley,  Director 
of  the  Eastern  Regional  Division  of  the 
Commission  at  (202/523-5264  or  TDD 
202/376-8117).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
Interpreter  should  contact  the  Regional 
Division  at  least  five  (5)  woiidng  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  March  1, 1968. 
Matvin  L.  laakiiis. 
Acting  Staff  Director. 
[FR  Doc  89-5241  Piled  3-«-89;  8:45  am] 

I  COOK  *IW  *t-M 


DEPARTMEffT  OF  COMMERCE 

Export  Admtnlatration  Buraau 

(Docket  Noa.:  S1 10-01  at  sL] 

ActkMia  Affecting  Export  Privlagaa  of 
Goran  Joabarg 

In  the  matter  of:  Goran  Josberg  (Docket  No. 
8110-01],  individually  and  doing  Inisiness  as 
Globe  Trade  (Docket  No.  8110-02).  Globe 
Metals  (Docket  No.  8110-03),  Globe 
Computers  (Docket  No.  8110-04), 
respondents. 

Summary 

Pursuant  to  the  January  31, 1988 
Recommended  Decision  and  Order  of 
the  Administrative  Law  Judge,  which 
Decision  and  Order  is  attached  hereto 
and  affirmed  by  me,  Goran  Josberg  (aka 
Goran  B.  Josberg,  Gooran  B.  Josberg  and 
Goeran  B.  Josberg),  individually  and 
doing  business  as  Globe  Trade  (aka 
Globe  Trade  AB],  Globe  Metals,  and 
Globe  Computers,  all  with  an  address  of 
Strandvagen  9,  S-11456  Stockholm, 
Sweden,  is,  and  the  Respondents  are 
collectively,  denied  for  a  period  of 
thirty-five  years  from  the  date  hereof,  all 
privileges  of  participating  in  any 
transaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  in  whole  or  in  part  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  regulations  (14  CFR  Part  768-700). 

Order 

On  January  31, 1988,  the 
Administrative  Law  Judge  (ALJ]  entered 
his  Recommended  Decision  and  Order 
in  the  captioned  matter.  That  Decision 
and  Order,  a  copy  of  which  is  attached 
hereto  and  made  a  part  hereof,  has  been 
referred  to  me  for  final  action.  I  hereby 
affirm  the  Recommended  Decision  and 
Order  of  the  ALJ. 


This  constitutes  final  agency  action  in 
this  matter. 

Date:  March  Z.  1989. 

Paul  Fraadaaberg, 

Undersecretary,  Bureau  of  Export 
Adminstration. 

Dedston  And  Order 

In  the  matter  of  Goran  josberg' 
individually  and  doing  tNisiness  a«  Globf 
Trade*,  Globe  Metals.  Globe  Computers, 
respondents. 

Appearance  for  respondents:  Goran 
]<»her%  and  Globe  Trade:  Goran  Josberg. 
President  Globe  Trade.  Strandvagen  9.  S- 
11456  Stockholm.  Sweden. 

Appearance  for  agency:  Louis  K.  Rothberg, 
Esq..  Office  of  Chief  Counsel  for  Export 
Achninistration. 

U.S.  Department  of  Commerce.  Room  \i~ 
3329, 14th  h  Constitution  Ave.  NfW, 
Washington.  DC  20230 

Preliminary  Statemant 

This  proceeding  began  with  the 
issuance  by  the  Office  of  Export 
Enforcement  ("the  Agency"),  Bureau  of 
Export  Administration.  U.S.  Department 
of  Commerce  of  a  May  2, 1968  charging 
letter  against  Respondent  Goran 
Josberg.  individually  and  doing  business 
as  Respondent  Globe  Trade,  as 
Respondent  Globe  Metals,  and  as 
Respondent  Gfobe  Computers.  (All  four 
Respondents  will  hereinafter  be  referred 
to  collectively  as  "Respondent  josberR." 
unless  otherwise  indicated.)  The 
charging  letter  was  issued  under  the 
authority  of  the  Export  Administrabon 
Act  of  1979,  as  amended  (50  U.S  C  App. 
2401-2420)  ("the  Act"),  and  the  Expon 
Administration  Regulations  ("the 
Regulations").' 


'  Thi»  Respondent  wst  bsted  in  most  o/  the 
material*  m  thij  proceeding  at  "Goran  )r>»h»Tg."  but 
in  some  appeared  ai  "Gorar  B  )osberg'  and  m  one 
81  "Gooran  R  Jofberg'  or  "Goeran  B  josberg" 
[Renpondent  t  September  13.  1988  letterl  In  !hu 
Decision  and  Oder,  tint  Respondent  if  listed  at 
"Goran  Josberr."  and  the  Deasion  and  Order 
appbea  to  thit  Respondent  also  under  an>  of  lSc 
other  quoled  Usiiii^  of  hit  luune 

•  The  Agenc>t  charging  letter  most  of  the 
Agenc>'i  aubaequenl  filing*  and  the  orders  issued 
in  this  proceeding  listed  thii  Respondent  as  ""Globe 
Trade  "  Thit  Respondent  was.  howeve'  identified 
at  "Globe  Trade  AB"  in  the  )une  1. 1988  answer 
filed  by  thit  Respondent  in  the  two  cerifi,  »tes  of 
service  filed  by  the  Agency  after  that  answer  fjuiy 
13,  1988  and  Septeirber  1.  1988).  and  in  t-Se  Oder  of 
December  2&  1963  from  a  previous  proceeding  tftot 
was  submitted  by  the  Agency  in  tfau  proceedins 
(Agency  Exhibit  nt-lO).  In  thit  Decasioa  and  Oder, 
thit  Respondent  it  listed  at  "Globe  Trade  "  and  the 
Dedaion  and  Order  appbes  to  this  Reapon  lent  also 
under  the  name  "GIoIm  Trade  A&* 

*  The  Act  was  reauthorized  and  amended  by  the 
Export  AdminittraboB  Ameodments  Act  of  198.^ 
Pub.  L  9»-M.  96  Stat  120  (July  12.  1985).  and 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Ad  of  1968,  Pub.  L  100-4ia  ICE 
StaL  1107  lAugutt  23. 1988). 

ContiDiiad 
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Th*  charging  letter  alleged  that 
Re«pond«nt  |o«berg  riolated  the 
Re{jul«tion«  through  thre*!  separate 
tr«n».ictloni  or  ienet  of  tranaactloni 
from  1983  through  1985  FtraL  th« 
chHnf(mg  letter  alleged  that  Reapond«nt 
lotbenj  violated  })  387  3,  387  4.  and 
387  ft  hy  conspiring  with  others  to  export 
an  Hir^itream  moduhtor  from  the  United 
StatPi  through  Western  Europe  to  the 
Soviet  Umun  without  the  required  I)  S. 
Hiithorixation.  Second,  the  charging 
l«-tter  nlleRpd  that  Respondent  |u«b«rg 
VMMdfi-d  II  387  4  and  387  8  by  making 
ele\  «n  exports  of  U  S  origin  computers 
and  peripherals  fnim  Sweden  to  the 
Soviet  l.'nion  without  the  required  U  S. 
authonietion  Third,  the  charging  letter 
alU'Ked  that  Respondent  [nnhcrg 
\  U)l.it.-(|  1 1  387  3.  387  4,  and  387  6  hy 
conspiring  with  others  to  acquire  a  U.S- 
nriRin  computer  in  Sweden  and  to 
export  it  to  the  Soviet  I'nion  without  the 
rf<),iii.d  r  S  aulhorizatKm 

Ki'spondont  losberg  filed  a  )une  1. 
l<»Hfl  answer  claiming  that  the  first  two 
transactions  or  series  of  Iransactions 
had  been  approved  by  Swedish 
aiithontien,  essentially  denying  any 
participation  in  the  third  transaction, 
and  suggesting  that  a  hearing  on  all 
three  be  held  in  Sweden.  That 
suggi-stion  for  a  hearing  in  Sweden  was 
declined  by  this  Tribunal  in  an  Order  of 
|une  10.  1988;  and.  pursuant  to  the 
schedule  set  in  that  Order,  this  case  Is 
decided  on  the  record  without  a  hearing 
The  record  contains  submissions  from 
both  the  Agency  and  Respondent 
[osb^rg  sine*  that  June  10,  1988  Order 
Finally  it  may  be  noted  that  this  case  is 
one  of  several  separate  proceedings 
inilirtted  by  the  Agency,  each  brought 
asainsf  one  of  the  several  individuals 
with  whom  Respondent  |osberg  »• 
allegtHJ  in  this  case  to  have  conapired  * 


Of  the  three  tranaactionj  or  series  of 
tranaacUoiu  (hat  are  the  subtect  of  the 
Agency's  charge*,  it  is  the  second  for 
which  the  Agency  has  supplied  the  most 
direct  evidence  (Agency  Exhibits 
(hereinafter  "Exh.'j  0-1  through  11-12) 
Mere  the  Agency  charged  that 
Respondent  Josberg.  from  June  1983 


Th*  RaniOaMom.  larmatij  cndtf)*d  at  IJ  CPU 
Ps»t»  sa»-an,  wnn  rmimtgiftmi  m  II  Cn  f«rt» 
rtia-rsai  Wl»ui»»  Ucia(>«r  i.  issa  (ss  FR  rr^i 

SaplantMr  a.  \tm\^ 

Tka  cikarskia  imnm  ■!)•««<  tkal  Respondent 
|o«b«i|  TlolalKl  (tM  Rafulanont  frmii  April  1983 
tlww^ik  OKaabn'  ISM  At  Ih*  charpns  l»«l«r  natKi 
(•I  1  n  II.  n>nca  dunnn  (111*  paiiod  tti«  Rrfnlanona 
war*  I— liM*tn*<l  In  Whd  mot  pvrauani  to  th«  Act. 
wtilck  kmd  lapawl  bat  p«r—nl  Id  lh«  lnl«mation«l 
Biiwr||*ncT  ItiOHMnic  Powara  Act  (SO  U  &C.  1701- 

irneiisazi) 

*  Om  of  llM*a  ca*m  ha*  tiaaii  atraady  coodtKlad: 
Anior  Stt»r  S3  PR  Igtr^.  |u)y  ».  igaa 


through  April  1865.  on  eleven  Mparato 
occasiooa  sliipped  U.3w-origin  oompttten 
and  peripheral*  from  Sweden  to  the 
Soviet  Union  without  the  U.& 
authorii«tion  that  Respondent  Joeberg 
knew  or  should  have  known  was 
required. 

In  the  Agency's  words,  its  evidence 
for  these  eleven  transactiona  is  as 
follows  (Agency  September  1.  1968 
Submission  16-17). 

The  transactions  are  summanzed  on 
invoices  with  Josberg  s  Globe  Kletal  or 
Globe  Computer  letterhead.  Sales 
contracts  corroborate  the  transactions 
descrilied  by  the  Invoices  The  soles 
contracts  are  on  Sovift  letterhead,  and 
each  one  clearly  describes  the  shipper  to 
be  one  of  the  Globe  companies,  all 
related  to  Josberg,  with  delivery  to  be 
either  to  Prommashimport  or 
Flectronorgtechnica  in  Moscow  For 
some  shipments,  there  are  "acceptance 
and  delivery  protocols  "  indicating  the 
"seller"  to  be  Globe  Metala  or  Globe 
Computers  In  other  exhibits,  there  are 
(j-cdit  advices,  showing  the  paying  bank 
as  "Bank  for  Foreign  Trade  of  the 
V  S  S  R..  Moskva" 

In  fact,  the  Agency's  evidence  does 
nut  always  track  each  of  the  eleven 
shipments  precisely  as  the  Agency  has 
desfjibed  ihem.*  Also,  the  Agency's 
evidence  indicate*  that  had  Respondent 
Jo»l>erg  applied  for  U.S.  authonration 
for  the  eleven  shipments,  all  the 
equipment  contained  in  them  would 
have  lieneTited  from  a  presumption  of 
approviL 

But  theee  aspects  of  the  Agency's 
evidence  do  oo<  undercut  its  main 
thrust  The  evidence  eatabhshea  that 
Respondent  foeberg  made  the  eleven 
shipmenu  as  alleged,  and  that  each  was 
made  without  the  required  U.S. 
authonxatioa  required  mostly  for 
national  security  reasons.  Indeed, 
Respondent  )oeberg  did  not  deny  either 
that  the  eleven  shipments  were  made  as 
charged,  or  that  they  lacked  the  required 
US.  authorization.  Respondent  Joeberg's 
only  defense  was  that  Swedish 
authonxation  had  been  obtained.  No 
evidence  was  advanced  to  support  that 
defense,  nor  was  any  explanation 
offered  as  to  how  such  Swedish 
authorization  would  satisfy  the 
requirement  for  U.S.  luthortzation. 

The  Agency  charged  that  since  each 
of  the  eleven  shipments  lacked  the 
required  US  authorization.  Respondent 
Jost)erK  in  making  them  violated  i  387.8 
of  the  Regulations,  which  proscribes 


•  For  •xampU.  the  tDaatoranda  in  the  Agano'i 
KxlUb««*  D-l  tkrovth  D-ll  to  riiow  tha  llcaiaing 
raqalraBiaal  ior  Iha  ifclpmania  do  not  alway*  apaak 
to  tka  MOM  mamak  m  Ikal  !■  OTtack  (h*  A  jaw  | 
claimed  thai  tha  •hlptnant  occurrwL 


unauthorized  exports.  This  Agency 
charge  is  sustained  by  a  preponderance 
of  the  evidence.  The  Agency's 
documentary  presentation  shows  that 
Respondent  Josberg  made  the 
unauthorized  exports  as  alleged,  and 
Respondent  {osberg's  defense  of  an 
unsubstantiated  reference  to  s  Swedish 
authorization  Is  unpersussive. 

The  Agency  additionally  cited 
evidence — consisting  partly  of 
interviews  of  Respondent  Goran 
Josberg.  one  by  s  U.S.  government 
official  (Agency  Exh.  III-ll,  III-13)— to 
show  Respondent  josberg's  awareness 
of  I 'S.  export  licensing  requirements.  , 

Consequently,  the  Agency  charged  that 
in  making  these  eleven  shipments 
Rps(>ondent  Josberg  violated  also  {  387.4 
of  the  Regulations,  which  proscribes 
participating  in  an  export  with 
knowledge  that  it  is  unauthorized. 

Further,  the  Agency  charged  that  an 
Order  of  December  2a  1983  had 
temporanly  denied  the  U.S  export 
pnvileges  of  Respondent  Goran  Josberg 
and  Respondent  Globe  Computers.  Thus 
the  Agency  ssserted  that  those  six  of  the 
eleven  shipments  made  after  that  date 
violated  |  387.4  on  the  additional  ground 
that  Respondent  Josberg  knew  that  they 
were  contravening  the  Order  of 
December  28,  1983.  These  Agency 
charges  of  violations  of  |  387.4.  on  both 
grounds  cited  by  the  Agency,  are  not 
refuted  by  Respondent  Josberg's  defense 
of  an  unsubstantiated  Swedish 
authorization,  and  are  sustained  by  s 
preponderance  of  the  evidence. 

The  first  of  the  transactions  or  scries 
of  transactions  that  were  listed  as 
subjects  of  the  Agency's  charging  letter 
is  the  most  complex,  and  will  be 
discussed  last  The  third  of  those  three 
transactions  concerned  the  acquisition 
of  a  U.S. -origin  computer  from  a 
Swedish  dlstributorsiiip  and  its 
subsequent  export  to  the  Soviet  Union. 
all  in  November  and  December  1988. 
The  Agency  charged  that  Respondent 
Josberg  masterminded  a  conspiracy  to 
acquire  the  computer,  partly  by 
misrepresenting  the  identity  of  the  end 
user,  and  to  ship  it  to  Moscow. 

The  Agency  introduced  evidence 
showing  the  acquisition  of  the  computer 
by  several  Individuals  other  than 
Respondent  Goran  Josberg.  This 
evidence  consisted  of  commercial 
documentation  of  the  acquisition 
(Agency  Exh.  IU-1.  CI-l  lU-.S),  of  the 
signed  statements  of  two  officials  of  the 
Swedish  distributorship  (Agency  Exh. 
III-2.  III-6).  and  of  a  certificRte  signed 
by  that  one  of  the  several  individuals 
who  played  s  leading  role  ui  acquiring 
the  computer  (Agency  Exh.  III-7). 


The  Agency  further  cited  this 
evidence  to  argue  that  these  several 
individuals  had  misrepresented  to  the 
Swedish  distributorship  that  one  of  them 
would  be  the  end  user,  when  that  in  fact 
was  not  their  i.itention  (Agency  Exh.  III- 
1,  m-2,  ni-4.  ni-8).  The  signed 
statement  of  one  of  the  distributorship 
officials  asserted  that  the  individual 
designated  as  the  end  user  had  admitted 
that  he  had  not  intended  to  fulfill  that 
role  (Agency  Exh.  III-2J;  and  the  signed 
statement  of  the  other  distributorship 
officials  asserted  that  the  individual 
who  played  the  leading  role  in  the 
acquisition  had  said  that  he  gave  the 
computer  to  Respondent  Goran  Josberg 
and  Respondent  Globe  Trading  (Agency 
Exh.  m-B). 

For  the  Agency's  claim  that  the 
computer  was  shipped  to  the  Soviet 
Union,  the  Agency  presented  an  air 
waybill  for  data  equipment  (Agency 
Exh.  Ul-e),  and  cited  circumstantial 
evidence  involving  the  date  of  this 
shipment  and  its  Moscow  destination 
(Agency  September  1. 1988  Submission 
20-21  J.  To  tie  Respondent  Josberg  to  the 
acquisition  of  the  computer  from  the 
Swedish  distributorship  and  its 
shipment  to  Moscow,  the  Agency  cited 
principally  two  documents.  The  first 
was  the  signed  statement  of  one  of  the 
distributorship  officials  in  which  he  said 
that  the  individual  who  played  the 
leading  role  in  acquiring  the  computer 
had  declared  that  Respondent  Goran 
Josberg  was  finishing  the  acquisition 
(Agency  Exh.  II1-8J.  The  second  was  the 
certificate  signed  by  that  individual  in 
which  he  said  that  he  gave  the  computer 
to  Respondent  Goran  Josberg  and 
Respondent  Globe  Computer  (Agency 
Exh.  111-7). 

Finally,  the  Agency  introduced 
evidence  to  show  that  the  shipment  of 
the  computer  from  Sweden  to  the  Soviet 
Union  lacked  the  required  U.S. 
authorization,  and  that  this  requiremeni 
was  imposed  for  national  security 
reasons  (Agency  Exh.  III-9,  I1I-9A).  As 
evidence  that  Respondent  Josberg  was 
aware  of  the  unauthorized  nature  of  the 
shipment  the  Agency  cited,  among  other 
items,  the  evidence  adduced  above 
regarding  the  eleven  computer 
shipments  for  Respondent  Josberg's 
awareness  of  U.S.  licensing 
requirements.  The  Agency  cited  also  the 
Order  of  December  28. 1983  denying  U.S 
export  privileges  to  Respondent  Goran 
Josberg  and  Respondent  Globe  Trade. 
In  conclusion,  the  Agency  contended 
that  Respondent  Josberg's  actions 
violated  three  sections  of  the 
Regulations.  According  to  the  Agency, 
participating  in  the  conspiracy  to 
arrange  the  unauthorized  export  to  the 


Soviet  Union  violated  {  387.3, 
participating  in  the  export  with 
knowledge  that  it  was  illegal  \iolated 
8  387.4,  and  participating  in  an 
unauthorized  export  violated  S  387.6. 
The  reply  of  Respondent  Josberg  to 
these  charges  was  a  denial.  Respondent 
Josberg  denied  any  knowledge  of  the 
individual  who  had  been  represented  to 
be  the  end  user  in  the  acquisition  of  the 
computer,  denied  conducting  the  alleged 
transaction  with  the  individual  who 
played  the  leading  role  in  that 
acquisition,  and  claimed  that 
Respondent  Globe  Trade  had  been  sold 
at  the  end  of  1985  to  that  individual. 
Respondent  Josberg  o^ered  no  evidence 
to  support  these  denials  and  the  claim. 

On  balance,  the  preponderance  of  the 
evidence  sustains  the  Agency's  charges. 
The  Agency's  documentary  presentation 
shows  an  unauthorized  shipment  of  a 
U.S.-origin  computer  from  Sweden  to  the 
Soviet  Union,  and  satisfactorily  ties 
Respondent  Josberg  to  this  transaction 
through  the  statements  of  the  individual 
who  played  the  leading  role  in  acquiring 
the  computer  from  the  Swedish 
distributorship.  Respondent  Josberg's 
rebuttal  unsupported  by  evidence  is 
insufficient  to  discredit  the  Agency's 
case.  Respondent  Josbei^'s  denial  of 
knowing  the  individual  who  has  been 
represented  to  be  the  end  user  in  the 
computer  acquisition,  for  example,  even 
if  true,  would  not  refute  the  Agency's 
case.  Respondent  Josberg  was  still 
shown  by  the  record  to  have  had  enough 
connection  with  the  other  individual 
who  was  involved  in  that  acquisition, 
enough  cormection  with  the  shipment 
from  Sweden  to  the  Soviet  Union,  and 
enough  awareness  of  U.S.  licensing 
requirements  to  have  violated  SS  387.3. 
387.4.  and  387.6  of  the  Regulations. 

The  last  for  discussion  of  the 
transactions  or  series  of  transactions 
that  were  the  subject  of  the  Agency's 
charging  letter  was  the  first  listed,  and 
the  most  complex.  The  Agency  alleged 
that  in  1983-84  Respondent  Josberg 
masterminded  a  conspiracy  to  buy  an 
airstream  modulator  in  the  United 
States,  on  the  representation  that  the 
Federal  Republic  of  Germany  (F.R.G.) 
would  be  the  ultimate  destination,  and 
then  to  export  it  to  the  Soviet  Union 
without  the  required  authorization. 

As  evidence,  the  Agency  cited  a  letter 
to  this  Tribunal  from  one  of  the  two 
alleged  co-conspirators,  Anton  Elzer,  of 
Sweden,  who  did  business  there  as 
Development  and  Consultant  Elzer  ECO 
AB  (Agency  Exh.  1-7).  In  this  letter, 
Elzer  said  that  he  initially  canceled  the 
project  to  obtain  the  airstream 
modulator  when  both  he  and 
Respondent  Goran  Josberg  declined  to 


sign  the  end  user  statement  that  was 
required  for  a  U.S.  export  license  [id.  2). 
Subsequently,  according  to  this  letter, 
they  arranged  to  obtain  the  equipment 
through  Helmut  Keck,  of  the  F.R  G..  who 
did  business  there  as  OTC  Mess-Und 
Videotechnik  GmbH  {id.).  Keck  was  the 
third  of  the  Agency's  alleged  co- 
conspirators. 

Keck  ordered  the  airstream  modulator 
from  the  U.S.  manufacturer  and 
submitted  an  F.R.G.  import  certificate  In 
support  of  the  order,  as  shown  by  the 
export  bcense  application  filed  by  the 
manufacturer  (Agency  Exh.  1-27)."  The 
export  license  was  issued  for  the  export 
to  the  F.R.G.,  listing  Keek's  company  as 
the  end  user  and  the  equipment  was 
shipped  from  the  United  States  to  the 
F.R.G.  on  or  about  October  12. 1984  (id.) 
The  Agency's  contention  was  that  this 
airstream  modulator  was  really 
intended,  not  for  Keek's  company  in  the 
F.R.G..  but  for  Respondent  Josberg  and 
reshipment  to  the  Soviet  Unioru  To 
prove  this  contention,  the  Agency  cited 
a  statement  in  the  above  letter  to  this 
Tribimal  from  Elzer  declaring  that 
Respondent  Josberg  had  ordered  the 
equipment  from  Allinson  Ltd„  of 
Singapore,  with  which  Elzer  was 
connected  (Agency  Exh.  1-13. 1-17) 

The  Agency  then  cited  a  commercial 
document  (Agency  Exh.  1-26)  indicating 
that  Allinson  Ltd.  ordered  the  equipment 
from  Keck  in  April  1984:  and  Keck 
confirmed  the  order  in  mid-May  1984. 
even  before  Keck  ordered  the  equipment 
from  the  U.S.  manufacturer  at  the  end  of 
May  1984,  supporting  that  order  with  the 
F.R.G.  import  certificate  (Agency  Exh  I- 
27).  Allinson  Ltd..  according  to  the 
Agency's  evidence  (Agency  Exh.  1-17), 
was  a  small  operation  located  m 
Singapore  and  Hong  Kong  It  was.  per 
that  evidence  [id),  apparently 
controlled  significantly  by  Elzer. 
represented  only  the  firms  of 
Respondent  Goran  Josberg  and  Keck, 
and  did  all  of  its  business  in  cash. 

The  Agency  cited  the  above 
referenced  commercial  document  to 
show  also  that  Kecks  company 
delivered  the  airstream  modulator  to 
Allinson  Ltd.  on  or  about  October  25. 
1964  (Agency  Exh.  1-26).  The  equipment 
itself  apparently  traveled  directly  from 
the  United  States  to  the  F.R.G.  When  the 
equipment  arrived  in  the  F.R.G..  Elzer 
and  Keck  arranged,  according  to  a 
commercial  dociunent  (Agency  Exh.  I- 
25)  and  the  above  referenced  letter  to 
this  Tribunal  from  Elzer  (Agency  Exh  I- 
7  at  2),  for  it  to  be  transferred  to  a 
freight  forwarder  in  Finland.  The  letter 
stated  that  these  arrangements  were 
made  at  the  direction  of  Respondent 
Goran  Josberg.  who  had  placed  the 
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original  order  for  the  equipment  with 
Alhnjion  Ltd.  [id]. 

TTre  Agency  asserted  that  the 
uirstream  modulator  wa*  next  shipped 
from  Finland  to  Moscow  on  October  26. 
1964.  To  lupporl  this  assertion,  the 
Agency  introduced  a  HelsiiiVi-Moscow 
air  waybill  for  that  date  for  a  shipment 
of    eleclricals"  listing  Elier  as  the 
shipper  and  Respondent  Globe  Metals 
as  the  consignee  (Agency  Exh.  1-28)  To 
prove  that  the  "olectrlcali"  were  really 
the  airstream  modulator,  the  Agency 
further  noted  the  evidence  that  the 
modulator,  after  its  arrival  in  the  F  R.G  , 
had  been  moved  rapidly  to  Finland  at 
Respondent  josberg's  direction,  and  that 
Respondent  Goran  |osb«rg  had  been  the 
original  customer  for  the  equipment. 

Finally,  the  Agency  introduced 
evidence  that  export  of  the  airstream 
modulator  was  controlled  for  national 
secunty  rsaaona.  and  that  ■  presumption 
of  denial  existed  for  a  license 
application  to  export  it  to  the  Soviet 
Union  (Agency  Exh.  HO).  The  Agency 
noted  also  that  the  Order  of  December 
2a.  1963  denied  Respondent  foaberg's 
VS.  export  privileges  throughout  all  of 
1964  when  this  export  of  the  airstream 
mo<Julator  occurred,  and  cited  the  same 
evidence  as  In  the  ottwr  transactions 
addressed  by  tha  charging  letter  for 
Respondent  |o«b«rg's  knowl«dge  of  US 
export  licanatng  requirements.  The 
Agency  observed  additionally  that  Qzer 
has  been  found  by  this  Tribunal  to  have 
violated  tha  Regulations  fur  his  role  in 
exporting  the  airstream  modulator 
[Anlo/i  EJzer.  S3  FR  28676.  July  2S.  1988) 

The  Agency  charged  that  Respondent 
josberg  violated  three  sections  of  the 
ReKulutioos  in  the  export  of  the 
Hirstrvam  modulator  to  the  Soviet 
Union  According  to  the  Agency. 
Respondent  jusberg  conspired  to  violate 
the  RpHulations  in  contmvpntion  of 
I  387  :t.  partiapated  in  this  export  with 
Itnowledge  that  il  was  unauthorized  in 
t  ontravention  of  Section  387  4.  and 
pnrth  ipated  in  an  uivautbonz<>d  export 
in  rontrnvenlion  of  f  387  fi 

In  defense.  Respondent  joslwrg 
denied  any  knowledge  of  lk.ei;k.  noted 
thrtt  a  U  S.  export  lu.en»e  had  t>een 
issued,  and  asserted  that  Swedish 
authorities  had  advised  that  the 
tranurtctlori  wan  legal   No  evidence  was 
■  upplied  reganhnx  the  cJaimnnl  Swethsh 
advue.  nor  was  any  explanation  offered 
a*  to  how  the  reexport  to  the  Soviet 
Union  would  be  authon7.ed  either  by 
such  advica  or  by  the  U  S  Iic4*nse  for  an 
export  to  the  FJl  C; 

Respondent  josberg's  defense  fails  to 
rebut  the  Agency's  case  The  claimed 
advice  from  SwedUh  authorities, 
unsupported  by  evidence  or 
explanation,  does  not  ronstltute  an 


adequate  rebuttal.  Even  if  Respondent 
Josberg's  claimed  ignorance  of  Keck 
were  true,  the  Agency's  charges  are 
sufficiently  documented  by  the  evidence 
tying  Respondent  )osberg  to  Elzer  and  to 
the  unauthorixed  export  to  the  Soviet 
Union,  and  showing  Respondent  Elzer's 
awareness  of  U.S.  hcensing  rcstnctions. 
Thus  the  Agency  has  made  its  case  by  a 
preponderance  of  the  evidence. 

Conchuion 

The  Agency's  charges  regarding  each 
of  the  three  transactions  or  series  of 
transactions  cited  in  the  charging  letter 
are  sustained  by  the  evidence  of  record. 
Respondent  josberg's  participation  in 
the  1963-84  export  of  the  airstream 
modulator  from  the  United  States 
through  the  FJtC.  and  Finland  to  the 
Soviet  Union  violated  ||  387.3.  387.4. 
and  387 .0  of  the  Regulations. 
Respondent  josberg's  eleven  shipments 
from  June  1963  through  April  1965  of  U.S. 
-origin  computers  and  peripherals  from 
Sweden  to  the  Soviet  Union  violated 
Sections  387.4  and  387.6  of  the 
Regulations.  Respondent  josberg's 
partlci|Mtion  in  the  1966  export  of  a  U.S. 
-origin  computer  from  Sweden  to  the 
Soviet  Union  violated  f  |  387.3.  387.4. 
and  387.6  of  the  Regulations. 

For  Respondent  Josberg's  violations, 
the  Agency  has  proposed  a  35-year 
denial  of  US  export  privileges.  The 
magnitude  of  Respondent  Josberg's 
violations  Is  such  that  a  denial  period  of 
that  substantial  length  is  warranted. 

Ortlw 

1.  For  a  period  of  35  years  from  the 
dale  of  the  final  Agency  actioa 
Respondent.  Goran  Josberg.  individually 
and  doing  business  as  Globe  Trade. 
Globe  Metals,  Globe  Computers, 
StrandvHgen  9,  S-11456  Stockiiolm. 
Sweden,  and  all  successors,  assignees, 
officprs.  partners,  representatives, 
Hj<ents,  and  employees  herejy  are 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
(  apacity.  in  any  transaction  involving 
commodities  or  technical  data  exported 
from  the  United  States  in  whole  or  in 
part,  or  to  be  exported,  or  that  are 
otherwise  subject  to  the  Regulations 

II  Participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  but  not  be 
limiled  to.  participation 

(i)  As  a  party  or  as  a  representative  of 
H  party  to  a  validated  or  general  export 
lu  ense  application. 

Ill)  In  preparing  or  filing  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 


(lii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of.  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported:  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Act  and  the  Regulations, 

in  After  notice  of  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  fbm.  corporation,  or 
business  organization  with  which  any 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  retponaibility.  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

rv.  All  outstanding  individual 
validated  export  licenses  in  which  any 
Respondent  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondents'  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including. 
but  not  limiled  to.  distribution  licenses, 
are  hereby  revoked. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shsU,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  any  Respondent  or 
any  related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly: 

(i)  apply  for.  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  any 
Respondent  or  related  person  denied 
export  pnvileges,  or 

(ill  order,  buy,  receive,  use.  sell, 
dehver.  store,  dispose  of,  forward. 


transport  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VL  This  Order  as  affirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretary's  final  action  in  this 
proceeding  pursuant  to  tiie  Act  (SO 
U.S.C.A.  app.  2412(cMl)).  That 
disposition  will  constitute  the  sole  basis 
for  any  entry  regarding  any  Respondent 
in  the  Table  of  Denial  Orders,  ontil 
modified  (15  CFR  Part  388.  Supp.  No.  !).• 

Date:  January  91. 1969. 
Theaas  W.  Hoy*. 
AdminiatraUve  Law  fudge. 
(FR  Doc  8B-52B8  Filed  3-7-89;  ft45  am) 
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Bureeu  of  Enpoct  Aitminietratlon 

Export  PrtvfleQes;  ABK  IntemeHofMl 
Dlililiulun 

Order 

The  Office  of  Export  Enforcement 
Bureau  of  Export  Administration,  United 
States  Department  of  Commerce 
(Department),  having  notified  Nabila 
Mango  Shehadeh  (Shehadefa), 
individually  and  formerly  doing 
business  as  ABK  International 
Distributors  (ABK).  (Respondents)  but 
now  doing  business  as  Bisan 
Distribution  Center,  Inc.  (Bisan).  of  its 
intention  to  initiate  an  administrative 
proceeding  against  Shehadeh  and  ABK 
pursuant  to  section  13(c)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  1 1 2401-2420  (1962  and  Supp.  IB 
1985),  as  amended  by  Pub.  L  100--4ia 
102  Stat  1107  (August  23.1968))  (the 
Act),  by  alleging  that  on  30  separate 
occasions  between  August  3. 1964  and 
June  3. 1985.  Shehadeh  and  ABK 
committed  a  total  of  30  violations  of 
section  787.5  of  the  Export 
Administration  Regulations.' 


*  To  be  consictncd  in  the  30  day  tlatotory  revww 
proc«M  which  ia  nandated  by  •action  19(c)  of  the 
Act.  lubmiaaioo*  must  be  reocivad  in  the  OfBce  of 
ttte  Uodar  SacreUiy  for  Export  AdminiatratiaB.  U.S. 
Department  of  Caaintmx.  14th  S  Constitution  Ave.. 
NW  .  Room  SSSaB.  Waaldngtoa  DC  20230,  within  12 
dayt.  Repllaa  to  tka  olkar  part/a  aubniaaiaii  are  to 
be  made  within  tlie  fallowing  S  days.  15  CFR 
38S.Z3(b).  SO  FR  S3134  (IdSS).  Pursoanl  to  laction 
13(c)|3)  of  tlie  Act  the  order  of  the  final  order  ol  the 
I'ndor  Secietary  nay  be  appealed  to  tite  U.S.  Court 
oi  Appaala  far  Dm  CNstrict  of  Cohnnbia  withtn  15 
dayi  of  lla  isauanoe. 

'  Tha  RagalaHona  have  been  redesignated  at 
Paru  TSS-TSS  of  Title  15  of  tiM  Coda  of  Federal 
Regulabona.  53  FR  37751  (September  28. 1988).  The 
transfer  aeraty  changed  the  first  muniier  of  each 
Part  from  a  ~S"  lo  a  "T .  UbUI  nA  tiae  aa  the  Code 
of  Fedwvl  RatBlatMiDa  ia  repubUahed.  the 
Regulationa  can  be  found  at  15  CFR  Parte  368-390 
(1988). 


The  Department  and  Shehadeh.  both 
on  behalf  of  herself  and  doing  business 
as  ABK  and  Bisan,  having  entered  into  a 
Consent  Agreement  whereby  the  parties 
have  agreed  to  setUe  this  matter  by  the 
Department's  imposing  a  dvil  penalty  of 
$4aooa  the  Department's  denying 
Shehadeh' s,  including  Bisan's,  export 
privileges  for  a  one-year  period,  and 
ABK's  export  privileges  for  a  three-year 
period; 

The  terms  of  the  Consent  Agreement 
having  been  approved  by  the 
undersi^ied: 

//  Is  Therefore  Ordered,  First, 
Shehadeh  shall  pay  to  tiie  Department  a 
civil  penalty  in  tiie  amount  of  $40,000,  as 
follows:  Shehadeh  shall  pay  $1,000 
witiiin  30  days  of  the  enby  of  this  Order. 
Within  30  dajrs  after  the  date  of  the 
payment  of  $1,000,  Shehadeh  shall  make 
the  first  of  seven  liutallment  payments 
to  the  Department  of  SZJOOO  each,  to  be 
paid  every  other  month,  over  a  period  of 
14  months,  for  a  total  of  an  additional 
$14,000.  The  last  $2,000  installment 
payment  shall  be  made  withm  15 
months  after  the  entry  of  this  Order, 
whereupon  the  sum  of  $15,000  shall  have 
been  paid  to  the  Department  The 
remainder  of  the  dvil  penalty,  $25,000, 
shall  be  suspended,  as  authorized  by 
section  788.16(c)  of  the  Regulations,  for  a 
period  of  two  years  from  the  date  of 
entry  of  this  Oder,  and  shall  thereafter 
be  waived  provided  that  during  the 
period  of  suspension.  Shehadeh  has 
committed  no  violation  of  the  Act  or  any 
regulation,  order  or  license  issued  under 
the  Act 

Second,  ABK  International 
Distributors  shall  be  denied,  for  a  period 
of  three  years  following  the  dale  of  this 
Order,  all  privileges  of  partidpating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  involving 
the  export  of  U.S.-origin  commodities  or 
technical  data  from  the  United  States  or 
abroad.  Further,  Nabila  Mango 
Shehadeh,  individually  and  now  doing 
business  as  Bisan  Distribution  Center. 
Inc.,  shall  be  denied,  for  a  period  of  one 
year  following  the  date  of  this  Order,  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  die  export  of 
U.S.-origin  commodities  or  technical 
data  from  the  United  States  or  abroad. 

A.  All  outstanding  individual 
validated  export  licenses  in  which  ABK 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  fortiiwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  ABK's  privileges  of 
participating,  in  any  manner  or  capadty. 
in  any  special  licensing  procedure 


including,  but  not  limited  to,  distribution 
Ucenses,  are  hereby  revoked. 

E  Without  limiting  the  generality  of 
the  foregoing,  partidpation  |M<ohibited  in 
any  such  transactioa  either  io  the 
United  States  or  abroad,  shall  indude, 
but  is  not  limited  ta  partidpation:  (i)  As 
a  party  or  as  a  representative  of  a  party 
to  any  export  license  application 
submitted  to  the  Department  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  applicatiao  or 
request  for  reexpcHl  authorizatxm.  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  vahdated  or 
general  export  license  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  reaped  ta  or  in 
receiving,  ordering,  buying,  selling, 
deUvering.  storing,  using,  or  dispming  of 
any  commodities  or  technical  data,  in 
whole  or  in  part  exported  or  to  be 
exported  from  the  United  States  and 
Bobject  to  the  Regulations;  and  (v)  in 
finandng.  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

C.  After  notice  and  opportunity  for 
commoit  such  denial  may  l>e  made 
applicable  to  any  person,  5rm. 
corporation,  or  business  organization 
with  which  Shehadeh.  ABK  or  Bisan  is 
now  or  may  hereafter  be  related  to  by 
affiliation,  ownership,  control,  position 
of  responsibility,  or  other  connection  in 
the  conduct  of  trade  or  related  services. 

D.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  pnor 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  licensing 
shall  with  respect  to  U.S. -origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directiy  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  Shehadeh.  ABK  or 
Bisan  or  any  related  party,  or  whereby 
Shehadeh.  ABK  or  Bisan  or  any  related 
party  may  obtain  any  benefit  therefrom 
or  have  any  interest  or  partidpabon 
therein,  directiy  or  indirecUy:  (a]  Apply 
for.  obtain,  traiufer,  or  use  any  license. 
Shipper's  Export  Declaratioo.  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export  reexport 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported, 
in  whole  or  in  part  or  to  be  exported  by, 
to.  or  for  Shehadeh,  ABK.  Bisan  or  any 
related  party  denied  export  privileges. 
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or  fb)  order  buy,  rwceive.  ii«e.  tell, 
drlivor,  ilorff.  dispose  of.  forward, 
transport,  finance,  or  otherwise  »«Tvt(P 
or  pnrtinpate  in  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  Im  exported  fnim  the  United  States 
These  prohibitions  apply  only  to  those 
commodities  and  lechnu  al  data  which 
are  subject  to  the  Act  and  the 
Regulations 

F..  As  authonzed  by  section  788.1B(c) 
of  the  Regulations,  Shehadehs  and 
Bisan  s  denial  periods  shall  be 
suspended  for  a  period  of  11  months 
beginning  one  month  from  the  date  of 
the  entry  of  this  order,  and  shall 
thereafter  be  waived  provided  that, 
dunng  the  period  of  suspension. 
Shehadeh  and  Bisan  have  committed  no 
violation  of  the  Act  or  any  reg\ilMtion. 
order  or  license  issued  under  the  Act 

Third,  that  the  pnjposed  Charging 
L«tter  and  the  Consent  Agreement  shall 
be  made  available  to  the  public,  and  this 
Order  shall  be  published  in  the  Fadaral 
RsfUtM 

llu*  C>rd«r  it  efTecttvn  inini«<liut«ly, 
WtUUasV  Skidmor*. 
Al  tit\)f  Aaaittant  StH  mtary  fvr  Kxft'rl 
Enfi'n  emtinL 

Entarad  this  24lh  day  uf  Krtiruury    ItMN 

{VH  Doc  »-51ft4  Kileil  y-*-4»  «45  ■ml 
■LLMO  oona  Mi*-OT-« 


IntamatkMwl  Trad*  Admintotratton 
Ejqxtrt  Trad*  C«nmcat«  of  Revtow 


r.  Department  of  Commen;e 
ACnosc  Notice  of  Issuance  of  an 
Amended  iUport  Trwde  Ortificate  uf 
Review.  Applicatiiin  No  «»-AE015. 


r  The  Department  of 
Commen.e  has  issued  an  amenilment  to 
the  Kxport  Trade  Certificjite  of  Review 
granted  to  the  Fem>us  S<;rap  Kxport 
AsS(K  irflion  on  [)«cember  12.  \9M  jSJ 
VIH  M2»4.  Decembx-r  12.  IWW) 
POM  njmmmm  mpommatwm  costtact: 
Thomas  M.  StiUman.  Dire<  tor,  OfTiije  of 
F.xport  Trading  Company  Affdtrs, 
International  Trade  .^(i^unlslratlon 
21)2-<J77-51,11    This  m  not  a  toll  free 
number 

■UP*t.lMurrAjiv  wtroiiMA'noM:  Title  III 
of  the  F.xport  Trading  (^impany  Act  of 
1«»12  ("the  Act  •)  (Pub  L  No  »r''-2»0) 
aulhortzes  the  Secretary  of  Commerce  to 
Issue  Kxport  Trade  Certifu  ates  of 
Review  The  regulations  Implementing 
Title  111  ar«  found  at  15  CKR  Part  .»AS  (SO 
FR  1804,  laniiary  11.19B.S) 

The  Office  of  Kxport  1  rading 
Ck>mpany  Affairs  Is  issuing  this  notice 
piimuant  to  15  C¥H  32.5  «<bl.  which 


requires  the  Department  of  Commerce  to 
publish  a  summary  of  s  Certificate  in  the 
Fedaral  Rs]{iat«r  Under  section  305(a)  of 
the  Act  and  15  CFR  325  11(a),  any 
person  aggneved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
delermlntition  is  erroneou.s 

D«acriptioa  of  Amended  Certificate 

F^xport  Trade  Certificate  of  Review 
No  88-00015.  issued  to  the  Ferrous 
Scrap  Export  Association  (  "FSEA")  on 
December  12.  1966,  is  amended  as 
follows 

(1)  Financing  ■  has  been  added  to  the 
list  of  FSF.A  t  "Export  Trade  Facilitation 
Services';  and 

(2)  "The  United  States  International 
Trade  Commission"  has  been  added  to 
paragraph  l(j)  of  "Export  Trade 
Activities  and  Methods  of  Operation." 
which  lists  the  administrative  agencies 
before  which  FSF.A8  Members  may 
seek  r«lief 

Effective  date:  January  9.  1989, 
A  copy  of  the  amended  Certificate 
will  h)«  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  410Z  US.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW,.  Washington.  DC  202.'K). 

Dated  March  3.  1988 
ThooMS  H.  SdUinaa. 

Direttor,  Of*ict>  of  KxfHiri  Trading  Company 

Affairt 

[fV.  Dot  8»~&3.'a  Filed  3-»-8M,  8  45  ami 


Petitions  By  Producing  Rrme  (or 
Petecmlnettone  of  ElgMMy  To  Apply 
(or  Trade  Adfuetment , 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the 
following  firms  (1)  Menapace 
Wo<)<lworking.  Inc..  Amory  Street, 
Boston,  Massachusetts  02119,  pmducer 
of  sofas,  beds  and  headbourds, 
accessories  and  office  desks  and 
credenras  (September  13,  1986),  (2) 
Mohawk  Industries.  Inc  .  OCn  Amhurst 
Stn-rt.  Buffalo,  New  York  14207. 
proilucer  of  vertical  hydraulic  presses 
(September  15.  1988):  (3)  TndenI 
Products,  Inc.,  2353  Industrial  Parkway 
West.  Mayward.  California  94545. 
producer  of  toilet  bowl  cleaners 
(September  28.  1988),  (4)  Pyro  Media. 
Inc  .  :^1  loth  Avenue,  South.  Seattle. 
Washington  98106,  producer  of  planters 
and  pots  (September  29.  1988);  (5) 
Jennifer  Dale,  Inc  ,  75-16  Rockaway 
H<iulevard.  Woodhaven.  New  York 


11421,  producer  of  women's  &  girls' 
nightshirts,  nightgowns,  pajamas, 
loungewear  and  robes  (October  3,  1968); 
(6)  S  4  M  Dress.  Inc.,  21  Lehman  Street. 
Lebanon,  Pennsylvania  17041,  producer 
of  women's  blouses,  robes,  skirts  and 
slacks  (October  4.  1988);  (7)  The  Slovin 
Company,  Inc.  121  Higgins  Industrial 
Park  Worcester.  Massachusetts  01806, 
producer  of  skirts  and  pants  (October  4. 
1988),  (8)  Angela  Mane's,  Inc.,  Building 
E-4.  Freeport  West,  Clearfield.  Utah 
84015.  producer  of  rice  crispy 
marshmallow  treat*  (October  5,  1988): 
(9)  Carsell  Lighting  &  Design,  Inc.,  4620 
S  Valley  View.  Las  Vegas,  Nevada 
89103,  producer  of  lighting  fixtures 
(October  5,  1988);  (10)  Tilton  ft  Cook 
Company,  38  Spruce  Street,  Leominster, 
Massachusetts  01453,  producer  of 
combs,  hair  ornaments  and  tripers 
(October  5.  1988):  (11)  Printek.  Inc.,  1517 
Townline  Road,  Benton  Harbor. 
Michigan  49022.  producer  of  matrix 
printers  (October  8,  1988):  (12)  Padabar. 
Inc  .  5701-5800  Grays  Avenue, 
Philadelphia,  Pennsylvania  19143. 
producer  of  folding  paperboard  boxes 
(C)ctol)er  6, 1968);  (13)  |,  D.  Phillips 
Corporation,  181  North  Industrial 
Highway.  Alpena,  Michigan  49707, 
producer  of  milling  machines,  lathes  and 
grinders  (October  7.  1968);  (14)  Semicon 
Tools,  Inc.,  55  Webster  Avenue,  New 
Rochelle,  New  York  10801,  producer  of 
dicing  blades,  bonding  tools  and 
scribing  tools  (October  13,  1988);  (15) 
Beatty  Page,  Inc.,  Brooklyn  Navy  Yard 
Bldg  5.  Flushing,  New  York  11205, 
producer  of  hat  linings  (October  20. 
1988);  (16)  Color-Craft  Flower  Dyes,  Inc., 
Box  52,  Route  394,  Chautauqua,  New 
York  14722,  producer  of  flower  dyes 
(October  2a  1968);  (17)  A  ft  G 
Manufacturers.  Inc..  P.O.  Box  63, 
Brooklyn.  New  York  11231,  producer  of 
women's  shower  and  sleep  hats  and 
women's  shoe  bows  and  pony-tail  clips 
(November  2,  1988);  (18)  Woodcraft 
Industries,  Inc.,  6303  Rich  Road  S.E., 
Olympia,  Washington  96501,  producer  of 
kitchen  cabinets  (November  2,  1988); 
(19)  Midwest  Uncuts.  Inc.,  117  F.a8l 
Swlem.  Indianola,  Iowa  50125,  producer 
of  glass,  plastic  ft  polycarbonate  eye 
lenses  (November  2,  1968);  (20)  L  H. 
Uncoln  ft  Sons,  Inc.,  P.O  Box  110, 
Coudersport,  Pennsylvania  16915, 
producer  of  pancreatic  enzymes,  leather 
fillers  and  extracts,  oils,  greases  and 
wbtrrproofing  for  leather  (November  3, 
1988);  (21)  Phoenix  Lighting  Fixture  Co.. 
Inc  .  167  41st  Street.  Brooklyn,  New  York 
11232.  producer  of  indoor  and  outdoor 
lighting  fixtures  (November  4.  1988);  (22) 
Simmons  Machine  Tool  Corporation. 
1700  North  Broadway.  Albany.  New 
York  12204,  producer  of  lathes,  wheel 


truing  machines,  wheel  borers,  railroad 
presses  and  parts  (November  7, 1088): 
(23)  Troytown  Shirt  Corporation,  100  N. 
Mohawk  Street,  Cohoea.  New  York 
12047,  producer  of  women's  blouse  and 
men's  formal  dress  shirts  (November  7, 
1988);  (24)  Artec  Tool  Company,  Inc.,  50 
Doxsee  Derive,  Freeport,  New  York  11520 
producer  of  in)ection  molds,  injection 
molded  parta  and  brass  pins  (November 
7, 1986):  (25)  Penril  Corporation,  7811 
Montrose  Road.  Potomac,  Maryland 
20854,  producer  of  electrical  measuring 
devices,  static  dischar^ge  simulators, 
modems,  multiplexers,  panel 
instruments,  portable  test  meters,  engine 
test  equipment  and  audio  speakers 
(November  8, 1988):  (26)  Insulated  Duct 
A  Cable  Company,  96  Stokes  Avenue, 
Trenton,  New  Jersey  08605.  producer  of 
rubber  ft  plastic  hoses  (November  9, 
1988):  (27)  David  E.  Anderson.  Inc.,  2186 
Walden  Avenue,  Buffalo,  New  York 
14225,  producer  of  jewelry  (November 
10  1968):  (28)  Goldfinger  Hawaii,  Inc., 
P.O  Box  10578,  Honolulu,  Hawaii  96816 
producer  of  14k  gold  rings,  bracelets, 
earrings,  pendants,  charms  (November 
14.  1988):  (29)  Fulford  Manufacturing 
Company,  65  Tnpps  Lane.  East 
Providence,  Rhode  Island  02915, 
producer  of  pewter  miniatures  and 
stamped  metal  parts  for  automobiles 
and  handbags  and  misc.  articles 
(November  18,  1988):  (30)  Chahta 
Enterprises,  Choctaw  Industria!  Park, 
Route  7,  Box  20-D,  Philadelphia, 
Mississippi  39350,  producer  of 
automotive  and  truck  wiring  harnesses 
(November  18. 1988);  (31)  Blue  Hill 
Transformer,  Inc^  500  Blue  HiU  Avenue, 
Mattapan,  Massachusetts  02126, 
producer  of  transformers  (November  18, 
1988);  (32)  Jacques  deLoux,  Inc.,  220 
North  Main  Street  Sellersville, 
Pennsylvania  18960,  producer  of  men's 
and  women's  sweaters  (November  29, 
1968y.  (33)  Piscitelll  hic,  1125  Pontiac 
Avenue,  Cranston.  Rhode  Island  02920, 
producer  of  costume  jewelry  (November 
30,  1988);  [M]  Trophy  Glove  Company. 
122  East  Washington  Avenue.  Albina, 
Iowa  575.31  producer  of  sporting  gloves 
(December  1.  1988):  (35)  Custom  Chrome 
and  Bumper,  335  Garden  Highway,  Y'uba 
Qfy,  California  95991,  producer  of 
automobile  bumpers  and  exhaust  and 
injector  pipes  (December  1, 1988);  (38) 
Applied  Storage  Koncepts,  Inc.,  13231 
Lakeland  Road,  Sante  Fe  Springs, 
California  90670,  producer  of  steel 
shelving  systems  (December  1, 1988); 
(37)  George  Frost  Company,  Leominster 
Road,  Shirley.  Massachusetts  01464, 
producer  of  leather  and  fabric  belts  and 
suspenders  (December  1. 1988):  (38) 
Lucky  Star  Undei^arments,  Inc.,  180  Jay 
Street.  Brooklyn.  New  York  11201, 


producer  of  girls  slips  and  ni^twear 
(December  2. 1988);  (39)  DaleBoot  USA, 
2150  South  900  West  Salt  Lake  City. 
Utah  84115,  producer  of  ski  boots 
(December  5, 1988):  (40)  Trac-Back 
Corporation,  Hi^way  4  South, 
Enmietsburg,  Iowa  50536,  producer  of 
attachable  faydrauUc  cranes  (December 
6, 1988):  (41)  Better  Sleep.  Inc..  571 
Industrial  Road,  Berkeley  Heights,  New 
Jersey  07922.  producer  of  pillows  and 
cushions,  back  rest  bed  board,  pillow 
covers  and  other  bedding  and  bath 
accessories  (December  7, 1988):  (42) 
Opti-Gage,  Inc.,  5861  Wolf  Creek  Pike. 
Trotwood.  Ohio  45428,  prt>ducer  of 
printed  circuit  board  (December  7, 1988); 
(43)  Sun  Clothes,  26th  and  Reed  Street, 
Philadelphia,  Pennsylvania  19106, 
producer  of  swimming  trunks,  bathing 
suits,  shorts  and  bathing  suit  liners 
(December  7, 1988):  (44)  Quality  Steel 
Rule  Die  of  Western  New  York 
Company.  Inc.,  701  Seneca  Street 
Buffalo,  New  York  14210,  producer  of 
custom-made  "soft"  dies  for  cutting 
paper  cartons  for  the  printing  industry, 
dies  for  the  medical  industry  (LV. 
disposable  containers  and  plasma  bags), 
and  dies  for  foam  promotion  products 
(December  8, 1988);  (45)  Hall-Wel^ 
Company,  Inc.,  970  Jay  Street  Rofchester, 
New  York  14611,  producer  of  aulomatic 
check  %vriting  machines  (December  6 
1968);  (46)  Tekin-Plex.  Inc.,  88  35di 
Street  Brooklyn.  New  York  11232. 
producer  of  plastic  and  foil  liners, 
packaging  material  and  polystyrene 
trays  (December  8, 1988);  (47)  Catskill 
Craftsman,  Inc.,  15  West  End  Avenue, 
Stamford,  New  Yoric  12167,  producer  of 
wood  kitchen  woric  stations,  cutting 
boards,  bookcarts  and  clockcases 
(December  12, 1988);  (48)  Beldoch 
Industries  Corporation,  1411  Broadway. 
New  York.  New  York  10018,  producer  of 
women's  sweaters  and  skirts  (December 
12, 1988);  (49)  A  ft  A  Manufacturing 
Company,  Inc.,  P.O.  Box  6069.  Fall  River, 
Massachusetts  02724,  producer  of  skirts 
(December  15. 1988);  (50)  BW/EMP,  Inc., 
21tXX)  East  32nd  Parkway,  Auror, 
Colorado  80011.  producer  of  misc.  melal 
enclosures  and  fabricated  metisl  parts 
(December  16. 1988);  (51)  Heru  Iron 
Works,  Inc..  1900  Kfillview,  Coeur 
D'Alene.  Idaho  83814.  producer  of 
manhole  covers  (December  19, 1988): 
(52)  Midwest  Uncuts.  Inc..  117  East 
Salem.  Indianola,  Iowa  50125,  producer 
of  plastic  ft  glass  eyeglass  lenses 
(December  27, 1988);  (53)  Carolina  Maid 
Products,  Inc..  P.O.  Box  308,  Granite 
Quarry,  North  Carolina  28072.  producer 
of  women's  dresses  (December  29, 1988): 
(54)  Yale  Sportswear  Corporation.  215 
North  Washington  Street  Easton, 
Maryland  21601.  producer  of  shorts  and 


sweatsuits  (December  3a  1968):  (55) 
Trout  Traps  Ltd..  Inc.  7180  West  117th 
Avenue.  Unit  B,  Broomfield.  Colorado 
80020,  producer  of  float  tubes  (December 
30. 1988);  (56)  Applied  Photonics.  Inc.,  97 
Marcus  Boulevard.  Hauppauge.  New 
York  11788,  producer  of  excimer  lazer 
gas  puri&ers  (December  30, 1988);  (57) 
Roye's  Fashions.  Inc.,  122  East  Seventh 
Street  *1200,  Los  Angeles,  California 
90014.  producer  of  women  s  dresses, 
suits,  and  blouses  Qanuary  3. 1989);  (58) 
Sleeper  ft  Hartley  Corporation.  P.O.  Box 
10,  335  Chandler  Street  Worcester. 
Massachusetts  01602,  producer  of  spnng 
making  machines  (January  3. 1969);  {^) 
Bon  Homme  Shirtmakers  Ltd.,  Inc  350 
5th  Avenue.  Suite  6310,  New  York.  New 
York  10118,  producer  of  men  s  and  hoys' 
shirts  (January  3. 1999):  (90) 
Electrographics  International 
Corporation,  1825  Stout  Drive. 
Warminster.  Pennsylvania  18974. 
producer  of  remarufactured 
microlithographic  equipment  (January  3. 
1989):  (61)  The  House  That  TiUy  Built, 
Inc..  7610  Miramar  Road.  San  Diego, 
California  92126,  producer  of  stuffed 
dolls  (January  6, 1989);  (62)  Greene 
Technologies,  Inc.,  P.O.  Box  156,  Greene. 
New  York  13778,  producer  of  metal  wire 
products  (January  9. 1999);  (63)  HLP 
Manufacturing,  Inc.  100  N.  Mohawk. 
Cohoes,  New  York  12047,  producer  of 
women's  blouses  and  men's  formal 
shirts  (January  9, 1989):  (64)  Dehzza  and 
Elster.  Inc.,  840  Fifth  Avenue,  BrookJya 
New  York  11232.  producer  of  jewelry 
(January  la  1969):  (65)  Hu^tes 
Company,  Inc.,  1200  Weat  James  Street 
Columbus.  Wisconsin  53925,  producer  of 
food  processing  equipment  (January  10, 
1989):  (66)  Church  A  Company,  400 
Kennedy  Drive  North,  Bloomheld  New 
Jersey  07003.  producer  of  jenvelry 
(January  12. 1969);  (67)  Scientific  Rad»o 
Systems.  Inc.,  367  Orchard  Street 
Rochester,  New  York  14606.  producer  of 
transceivers,  transmitters  and  receivers 
Oanuary  10, 1989);  (68)  PasU  U.SA_  Inc. 
East  601  Pacific  Avenue,  Spokane. 
Washington  99202,  producer  of  pasta 
(January  30,  1989). 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (Pub.  L  93-618),  as  amended. 
Consequently,  the  United  States 
Department  of  Commerce  has  initiated 
separate  investigations  to  determine 
whether  increased  imports  into  the 
United  States  of  articles  like  or  directly 
competitive  with  those  produced  by 
each  firm  contributed  importantly  to 
total  or  partial  separation  of  the  firm  s 
workers,  or  threat  thereof,  and  to  a 
decrease  in  sales  or  production  of  each 
pe^itio^ing  firm. 
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Any  party  havmn  ■  tubctantlal 
lnl«r«at  In  fha  proc«*dlnga  may  rrquett 
a  public  haarlnji  on  th«  mattrr  A 
request  for  a  h«annj|  mu«l  b*  rtHPiverl 
by  Ortiflcation  [)ivt«lon.  Officr  of 
Trail*  Adjuatmanl  Analtltinir  Koum 
4015A.  Intnmational  Trad** 
Adminlitratlon.  I'  S   I)«pMrtm«>nl  of 
(lommert*.  Wathington.  IK".  SnZM.  no 
latpr  than  th«  cltia*"  of  buiirmm  of  thr 
trnlh  <:ali»nilar  day  following  !h«« 
pubhiiNtlon  of  thi§  notifp 

Th«  Calalofi  o(  Ketlwr*!  Ikim^nlir 
Aa«i«tiinc»  official  pniftrain  nunibsr  and  IKir 
!</  th«  pr\y0-*m  tinrtar  which  tK«««  p««<inona 
■  r«  luhmtttod  la  U  MS.  rrvdo  Ad|iiitin«T>l 
Aaaialanca   Inaa/ar  ai  thia  notlc*  mvolvra 
(MtllHina  for  th«  d^tprmination  of  rii){ibill!y 
und«ir  (ha  Trada  Act  of  19^4.  thn  rrx^uiranuMiti 
of  C)ffM;a  of  Mana||«m«nl  atui  Bud||rt  ('Inular 
Nu   A  US  ntnantlitg  r<>vi4-w  h)  i  IrHnn^nui^t 
<)•)  no<  apply 
K.T  BakOT. 

Supmrvittirf  hligili(hly  Kxiun^niT. 
(.»rti'.i.xition  l)i\  itu'ii  (  H'l  t»  <>/  Troi/* 
Ailiutlnwot  Aatmlanin 
lyV.  Dor    t»31IM  Kilml  V4MIM:  H  *t>  anil 


Nettonel  Oceanic  and  Atmoapfwric 


rwn  ana  aasrooa 
Counoit  Maatlim 

Agimcy-  National  Marina  Kt«h<in«^» 
Service  (t^MFS).  NOAA.  DtXl 

Time  and  Data:  The  meeting  will 
convene  at  3:00  p  m  .  Man.h  2a.  1988  and 
•d^oum  approximately  5<X)  p  m..  MarT:h 
aa  1908 

Placm:  G«orji#'town  Marbury  MoleL 
3000  M  Street.  NW  .  Washington.  DC 
20007 

Stutu*.  NOAA  announces  a  meeting  of 
the  National  Plah  and  Seafood 
Promotional  Council  (NrePC)  Thf 
NFSPC.  conalsting  of  15  Industry 
members  and  the  Secretary  of 
Commerce  as  ■  non-vottng  memt>er.  was 
eatabliahed  by  the  Pish  and  SeafcMxl 
Promotion  Act  of  1966  to  carry  out 
programs  to  promote  the  consumption  of 
fish  and  seafixxl  and  to  improve  the 
competitiveneaa  of  th«  US  fishing 
industry 

The  Nl-"Sf"C  IS  reqiUrfd  to  submit  an 
annual  plan  and  budget  to  the  Secretary 
of  Commerce  for  his  approval  that 
describes  the  marketing  and  promotion 
activities  the  NFSPC  Intends  to  carry 
out   Funding  for  N^■8P('  activities  is 
prt)vided  for  thrtmgh  Congrensionai 
appropriations 

Stot'en  Uy  he  Con$idtftvd 

Portion  i>p«ned  to  the  Public. 


March  29.  1069 

ft-JO  a  m  -10:30  a.m. — Chairman  s 
o()«ning  remarks,  approval  of  minutes 
frt)m  Iflsl  meeting,  agenda  for  meeting, 
and  discussion  of  Council/ Advertising 
ajjency  working  r«lation»hlp  10.30  a.m.- 
«(X)  p  m  — f»resentation  by  W  B.  Doner 
ft  (.ompany  of  alternate  execution/ 
implementation  ityles/plans  for  the 
Ctiuncils  advertising  program  Lunch 
lireak   12  30  pm  -1  30  p  m 

.Man.h  30.  1«W 

8:30  a.m. -6.00  p  m. — Council 
Chairman's  update.  Executive  Uintctor's 
update,  discussion  of  agency  proposal, 
upiiale  on  pollution/media  relations 
d(  tivities.  recap  of  the  American 
S«-afood  Challenge.  Canadian  generic 
marketing  presentation,  regional 
imp  It-man  tation  proposal,  discussion  of 
environmental  issues  and  the  handling 
of  advcrne  publicity,  future  meeting 
agenda  and  utht^  pending  buainens 
Lunch  break  12.30  p  m.-1.30  p  m 

Portion  CUy«e>d  to  the  Public: 

.Mnn-h  2a  19»» 

3:00  p. m  -8:30  p  m. — Klection  of 
Counal  Chairman  and  discussion  of 
Council  operations 

For  FurtJter  Information  Contort 
leanne  M.  Crasso.  fYogram  Coordinator, 
.National  Pi*h  and  Seafood  Promotiotul 
Council  1825  Connecticut  Avenue.  NW.. 
Room  618.  Washington,  DC  20235. 
Telephone;  (202)  873-6237. 

Dated-  Martrli  1.  tflSa 

.Aaaiafiin/  Admin iitratiyr  'or  F]»fH<ntt 
[KK  Doc.  a»^41fle  Filed  J-6-8B:  845  am) 


New  EnQlend  FienefY  Mane^aatefn 

^ M     J^  it-i  M  I      ttm  ■  ihi  II 

v«ounca(  naiec  neenng 


National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce 

ACnOfC  Notice  of  a  rescheduled  public 
hearing  and  request  for  comments. 


A  notice  of  public  heannga 
was  published  February  3,  1988  (M  FK 
S&3ttl,  concerning  (1)  two  proposed 
measures  to  be  Included  in  a  regalatory 
amendment  to  the  regulations 
implementing  the  Sea  Scallop  Fishery 
Management  Plan  (FMP)  and  (2)  six 
prop<i8als  for  possible  inclusion  in 
Amendment  3  to  the  FMP  The  New 
Poland  Fishery  Management  Council 
I  f  Council  I  has  rescheduled  and  changed 
the  location  of  one  hearing  and 
extended  the  public  comment  period  to 
solicit  additional  input.  Individuals  and 
organizations  may  comment  in  writing 


to  the  Council  If  they  are  unable  to 
attend  the  hearing 

DATCS:  The  public  comment  period  for 
the  proposed  regulatory  amendment  has 
been  extended  to  March  18. 1986  1  he 
comment  pericxl  for  the  other  six 
proptisals  will  close  March  18,  1988 

The  hearing  previously  scheduled  for 
February  la  1988.  is  rescheduled  for 
March  18.  1988.  7«)  p  m   to  11:00  p  m 

AOOMaaacs:  All  wntten  comments  and 
requests  for  hearing  documents  should 
be  addressed  to  Chairman.  New 
Fjigland  Fishery  Managetnent  Council.  5 
Broadway  (Route  1).  Saugus.  MA  01906 

The  rescheduled  March  la  1989. 
hearing  location  is  being  changed  from 
Washington.  North  Carolina,  to  the 
Oaven  County  Courthouse.  Broad  * 
Craven  Street.  Superior  Court  Room. 
New  Bern.  North  Carolina 


worn  lONrmcR  ayowauTiow  coffTACr: 

Douglas  G  Marshall  Executive  Director. 
New  England  Ushery  Management 
Council.  617-231-0422. 


l-nottl'he 
information  concemiog  other  hearings 
that  were  held  was  published  February 
3.  1988  (.^4  PR  5539).  and  will  not  h« 
repeated  here. 

Dated  March  2.  1088. 

Alas  Dmb  Paraaoa, 

Acting  Director.  Office  of  Ftshenet 
Cons^n'otior  and  ManagemMiL  Sationol 
SUinne  Fib  hen e»  Ser\'ice. 

[¥V.  Doc  SB-MOB  Filed  3-«-8B:  &45  araj 


OePARTllENT  OF  DCFEN8E 

l*^aa|  II  i      —  ^   AAk.^   ff  ■  II  ■  ■  1  ■  ■  I  I 

umca  or  ina  oaf  ratify 

Defenee  Science  Boerd  Taak  Force  on 
uaa  w  i^ofnniarcMi  wosapoiieiiiB  ■• 
aaaiary  ccnapmani,  aMVung 

ACTION.  Notice  of  advisory  committee 
meetings 


IAKY:  The  Defense  Science  Board 
Task  Force  on  Use  of  Commercial 
Components  in  Military  EiquipmenI  will 
meet  in  closed  session  on  Marf.h  30,  1989 
at  the  TRW  Corporation.  Fairfax. 
Virginia 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense  At  this  meeting  the  Task  Force 
will  receive  classified  briefings  on 
military  acquisition  programs  and 
systems  availability  and  the  affect  of 


increased  nse  of  conunercial  items  on 
force  posture. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Conimittee  Act, 
Pub.  L  No.  92-463,  aa  amended  (5  U.S.C. 
App.  U.  (1962)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1962).  and  that  accordingly 
this  meeting  will  be  closed  to  the  public 

March  1, 1986. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  88-5194  Piled  3-6-89:  8:45  am] 


Defenaa  Sdance  Board  Taak  Force  on 


Sufpilaa,  Change  In  Meeting  Date 

action:  Change  in  date  of  advisory 
committee  meeting  notice. 

tuaiAWY;  The  meeting  of  the  Defense 
Science  Board  Task  Force  on 
Technologiual  and  Operational  Surprise 
scheduled  for  March  2-3, 1989  as 
pubUshed  in  the  Federal  Register  (Vol 
54.  No.  2a  Page  6566.  Monday.  February 
13, 1988,  FR  Doc.  89-3297)  will  be  held 
on  March  7-8. 1988. 
March  1, 1986. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc  89-5105  Filed  3-6-89:  8:45  am) 

■■XMa  oooc  ssio-av4i 

DEPARiyENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acqulattlon  Regulation  (FAR); 
Information  Coltection  Under  OMB 
Review 

AOeNaES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Notice. 

SUMMAKY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  concerning 
contract  cost  or  pricing  data. 


AODfWSS:  Send  comments  to  Ms. 
Eyvette  Flynn.  FAR  Desk  Officer,  Room 
3235,  NEOB,  Washington.  DC  20503. 
KM  njfrmei  MFomiATiON  contact: 
Mr.  Jeremy  Olson.  Office  of  Federal 
Acquisition  and  Regulatory  PoUcy.  (202) 
523-3781. 
SUPTLEMCNTAIIV  BWORMATION:  a. 

Purpose.  The  Competition  in  Contracting 
Act  of  1984.  Title  VII  of  Pub.  L  96-369 
substantially  changed  the  basic  statutes 
underlying  the  Federal  procurement 
system — ^with  a  corresponding  major 
impact  on  the  FAR.  Under  the  Act 
agencies  are  required  to  provide  for  full 
and  open  competition  by  soUdting 
sealed  bids  or  requesting  competitive 
proposals,  or  use  other  competitive 
procedures,  unless  a  statutory  exception 
permits  other  than  full  and  open 
competitioiL  In  addition,  the  Act 
lowered  the  threshold  for  submission  of 
certified  cost  of  pricing  data  by  offerors 
bom  $500,000  to  $100,000  when  adequate 
price  competition  does  not  exist 

The  information  is  used  by  the 
Government  to  perform  cost  analysis 
and  to  ultimately  enable  the 
Government  to  negotiate  fair  and 
reasonable  prices  on  contracts. 

b.  Annual  reporting  burden.  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  14,781;  responses 
per  respondent  10;  total  annual 
responses,  147,814;  hours  per  response, 
4:  and  total  response  burden  hours. 
591.256. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4041. 
Washington.  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0013,  Cost  or  Pricing  Data. 

Dated;  February  27, 1989 
Margaret  A.  Willis, 
FAR  Secretariat 

[FR  Doc.  89-5166  Filed  3-6-89:  8:45  am) 
aiujNO  cooe  sszo^jc-m 


DEPARTMENT  OF  EDUCATION 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Propoaed  Funding  Priority  for  Rscal 
Year  1989 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Funding 
Priority  for  Fiscal  Year  1989. 

SUMMAIIY:  The  Secretary  of  Education 
proposes  a  funding  priority  for  activities 
to  be  supported  under  the  Transitional 
Bilingual  Education  and  Special 
Alternative  Instructional  programs  of 


the  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs  (0K:MLA) 
in  fiscal  year  (FT)  1989. 
DATE  Comments  must  be  received  on  or 
before  April  6, 1989. 

ADDRESS:  All  written  comments  and 
suggestions  should  be  sent  to  OBEMLA. 
U.S.  Department  of  Education.  Room 
5086,  Switzer  Bldg..  400  Maryland  Ave.. 
SW.,  Washingtoa  DC  20202. 
RM  FUirrMCII  INTOItATION  CONTACT. 
William  Wootea  OBEMLA  (Telephone: 
(202)  732-5063). 

SU^aLEMENTARY  MFOfMATION: 

Authority  for  the  Transitional  Bilingual 
Education  (TBE)  and  the  Special 
Alternative  Instructional  (SAI)  programs 
is  contained  in  section  7021  of  the 
Bilingual  Education  Act  of  1964,  as 
amended.  Under  both  the  TBE  and  SAI 
programs  awards  are  made  to  local 
educational  agencies  (LEAs)  to  provide 
programs  of  instruction  for  limited 
Enghsh  proficient  (LEP)  childreiL  The 
foUov^ing  priority  is  designed  to  give  a 
preference  to  programs  that  provide 
services  to  children  who  have  not  been 
previously  served  through  federally 
funded  TBE  or  SAI  programs. 
Additionally,  the  LEA  may  not 
previously  have  provided  services  m  the 
native  language  of  those  students  to  be 
served  in  the  proposed  project  with  TBE 
or  SAI  funds  received  from  the 
Department 

The  Secretary  invites  pubhc  comment 
on  the  merits  of  the  proposed  pnonty. 
including  suggested  modifications  to  the 
proposed  priority.  The  final  priority  »»nll 
be  established  on  the  basis  of  public 
comment  and  other  relevant 
Departmental  considerations,  and  will 
be  announced  in  a  notice  in  the  Federal 
Register.  A  notice  inviting  applications 
for  this  competibon  will  be  published  at 
that  time,  after  which  application 
packages  will  be  available.  This 
competition  is  in  addition  to  the 
previously  announced  TBE  and  SAI 
competitions  for  FT  1989.  This  Notice  of 
Proposed  Priority  does  not  solicit 
applications,  and  Depjirtment  of 
Education  staff  will  not  review  concept 
papers  or  pre-applications.  The 
publication  of  this  proposed  pnonty 
does  not  bind  the  Federal  government  to 
fund  projects  in  this  area,  except  as 
otherwise  directed  by  statute.  Funding 
of  particular  projects  depends  on  the 
final  priority,  the  availability  of  funds, 
and  on  the  quality  of  applications  that 
are  received. 

Proposed  l*riorlty 

Bilingual  instruction  programs  have 
been  funded  by  the  Federal  government 
for  over  20  years  in  an  effort  to  insure 


BEST  COPY  AVAILABLE 
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tlqual  Educational  Opportunity  for  all 
students.  Ounng  that  tima  new 
immiKrant  population*  hav«  continued 
to  amvn,  intrtxJuaog  new  languaj^t  anil 
culttin*!  Into  mnny  tchool  lyttema 
whose  RKiitirij;  hilingual  programs  were 
designed  for  other  languages  The 
Secretary  is  concerned  that  children 
whose  language  is  new  to  a  school 
(listric  t  rereive  htllngual  instruction 
I  ompiirMhie  with  that  of  those  children 
tilready  in  bilingual  education  pmgrama 

In  sccordance  with  the  Fxiucation 
Dt'prtrtmenI  Onerrtl  Administrative 
Regulalioru  al  M  CFV.  75.105(l)( J),  the 
Se<j-t-lary  proposes  to  (jive  an  absolute 
prrfcrfnce  to  application*  that  meet  the 
following  priority 

Tht'  IJ\A  must  propoit"  li  provide 
liilinX'Kil  instrui  tiomil  services  for  a 
Kroup  of  limited  English  proficient  {\£P] 
students  who  have  not  previously 
received  services  under  TRF.  or  SAl 
programs  funded  by  the  Department 
Adililionally.  the  LEA  may  not 
previously  have  provided  service  with 
THF  (jr  SAl  funtU  received  from  the 
Department  in  the  native  language  of 
those  students  to  be  served  in  the 
proposed  protect 


Invitation  to  C 


Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority   All 
comments  submitted  In  response  to  this 
proposed  priority  will  be  available  for 
pubhc  inspection  during  and  after  the 
comment  period  In  Room  5088.  Switxer 
Bldg  .  530  C  Street  SW  ,  Washington 
UC.  between  the  hours  of  S:30  am   and 
4  00  p  m..  Monday  through  Friday  of 
each  week  excei;»l  Federal  holidaya. 

Authority  20  U  S  C  1231 

Dalad.  February  14.  IMia 
Leufo  r  Cavaaoa, 
StH  rftiiry  of  Btiucation 
[W.  [Vk   a»~&Zn  KUed  3~«-a».  aiii  am) 


|CfDANojM.12M| 

Vocational  RehaMMatton  8«rv4c« 

Projects  Pro5|rant  for  Migratory 

Agrlcuttural  and ' 

Fai  iiiwui  kara ' 

tnvWatlon  for  AppWcattona  for  Naw 

Awarda  for  Flacal  Yaar  19M 

Purpoae  of  Program  This  program 
supports  protects  conducted  by  State  or 
local  vocational  rvhabililation  agencies 
that  provide  vocational  rehabilitation 
services  to  migratory  agricultural 
workers  with  handicaps  or  seasonal 
farmworkers  wilh  handicaps. 

Deadline  for  I'ranamlltal  of 
Appluuitiuns   May  ItV,  1980 


Deadline  for  Intergovernmental 
Review  Comment*:  July  1ft.  ISee. 
Appllcationa  Available:  March  15. 

IIMS. 

Available  Funds:  t2M.00a 

F:atlmated  Range  of  Awards.  tlOaOOO 
to  1150.000 

Estimated  Average  Size  of  Awards: 
$127,000. 

F.*timaled  Number  of  Awards.  1. 

Nola-— Th«  Dvpartnwml  la  not  t>ourid  t>y 
any  pstimalea  m  thi*  notice 

l>^o)ect  I'enod.  Up  to  38  months. 

Applicable  Regulations  (a)  The 
Fducation  Department  General 
Administrative  Regulations  (FDCAR)  in 
34  CFR  Parts  75,  77.  79.  BO.  and  85:  and 
(h|  the  regulations  for  this  program  In  34 
VYR  Purts  389  and  375 

The  information  collection 
rei^iurements.  including  selection 
criteria,  for  Parts  380  and  375  are 
pending  approval  by  the  Office  of 
Management  and  Budget.  If  any 
substantive  changes  are  made  in  the 
information  collection  requirements  for 
this  program,  applicants  will  be  given  an 
opportunity  to  revise  or  resubmit  their 
applications 

For  Applications  or  Information 
Contact:  Joseph  DePhilUps.  U  S 
Department  of  Education.  400  Mar>land 
Avenue  SW  ,  Room  3328.  Svritzer 
Fhiilding.  Washingtoa  DC  20202-2575 
Telephone  (202)  732-1329 

Program  Authority  29  U  S C  777b. 

Dated   March  2.  19M 
MidililBi  WUL 

AfiMtni\tS«cT9tary.  Off  ice  of  Special 
tUlui-atior  and R»habihtBUrm  SerrtcmL 

\\H  Doc.  a»-ft2ia  Fllad  »-«-aOc  a.45  am| 


DEPARTMENT  OF  ENEflOY 

BonnavtM  Power  Adrainiatratton 

U.S. -Canada  Fraa-Trada  Agraamant; 
ModMlcadon  of  BonnavMa  Power 
Admlniatratlon's  Long-Term  Intartta 
Accaaa  Policy 

AOCNCr  Bonnevilla  Power 
Administration  fBPA).  DOE. 

ACTION:  Notice  of  modification  of  BPA  s 
long  term  intertie  access  policy  (Policy) 
to  comply  with  U.S. -Canada  Free  Trade 
Agreement 

euMMAirr  On  May  17.  I38a  BPA 

finalized  its  Long-Term  Intertie  Access 
Policy  The  Policy  defines  how  the 
portion  of  the  Picific  North  west -Pacific 
Southwest  Intertie  (Intertie)  controlled 
by  BPA  will  be  used.  One  provision  of 
the  Policy  addresses  the  then  proposed 


U.S.-Canada  Free-Trade  Agreement 
Section  8(b)  states  as  follows: 

L'pon  approval  of  tha  propoead  U-S.- 
Canada  Free  Trade  Agreeosent  by  tha 
Canadian  Pariiaineiil  and  the  Unitad  States 
Cnagreaa.  any  and  all  distinctions  made  in 
this  policy  between  Canadian  and  United 
Stales  F.xtraregtoaal  Uhlibas  shall  lerminala 
on  tha  effective  date  of  the  AfreemenL 

The  Free-Trade  Agreement  has  been 
approved  by  both  Canada  and  the 
United  States  and  became  effective  on 
January  1.  1989.  Chapter  9  of  the 
Statement  of  Administrative  Action  that 
accompanied  the  US. -Canada  Free- 
Trade  Agreement  Implementation  Act  of 
1«88  states  that  the  United  States  will 
■■eliminate  any  di8criminatoi7  treatment 
of  electricity  produced  by  British 
Columbia  Hydro  as  cxnnpared  to 
electncity  produced  by  U.S.  ublities 
located  outside  the  Pacific  Northwest 
region  with  respect  to  access  to  the  .  .  . 
Intertie  into  the  California  electricity 
market."  Accordingly,  under  the  Policy, 
Bntish  Columbia  now  will  obtain  access 
to  BPA  8  share  of  the  Intertie  on  the 
same  basis  as  U.S.  utilities  located 
outside  the  Pacific  Northwest  region. 

FOn  FUnTHCR  aiFOMiA'nOM  CONTACT 
Ms.  Marg  Nelsoa  Intertie  Section  Chief. 
at  503-230-5847,  or  the  Public 
Involvement  office  at  503-230-3478. 
Orvgon  callers  may  use  800-452-8429  to 
reach  the  Public  Involvement  office; 
callers  in  Cahfomia.  Idaho.  Montana. 
Nevada.  Utah.  Washington,  and 
Wyoming  may  use  BC»-54 7-8048. 
Information  may  also  be  obtained  from: 

Mr  George  K.  Cwinnult  Lower  Columbia 

Ares  Manager.  Suite  243.  1500  NE.  Irving 
Stn^t.  Portland.  Oregon  97232.  5t»-23&-4&51 

Ntr  Ruberl  W   Raimuaaen.  Acting  Eugene 
IhstncI  Manager  Room  206,  211  East  Seventh 
Street.  Ku^jene.  Oregon  97 4m.  5(»-«87-ee5Z 

Mr  Wayne  R.  Lee.  Upper  Cohunbta  Area 
Manager.  Room  Sei.  We»«  820  Riverside 
Avenue  Spokane.  Washington  99201.  50&- 
45A-2Sia, 

Mr  Georjte  E.  Eskndge.  Montana  District 
Manager.  800  Kensington.  Mmsoula.  Montana 
wmn .  406-329-J080 

Mr  Ronald  K.  Rodewald.  Wena tehee 
District  Manager.  Room  307  301  Yakima 
Street.  Wenatcbee.  Washington  98801.  509- 
flfl;-4;i77  extension  379 

Mr  Terence  G  Ejvell.  Puget  Sound  Area 
Managpf.  Suite  400.  201  Queen  Anne  Avenue, 
Seattle.  Washington  981(»-103a  206-442- 
4130 

Mr  Thomas  V  Wagenhoffer.  Snake  River 
Area  Manager,  101  West  Poplar.  Walla 
Walla.  Washington  9B382.  S0e-«22-8ZZ5 

Mr  Robert  N  LafTel.  Idaho  Falls  District 
Manager.  1527  Mollipark  Drive,  Idaho  Falls. 
Idaho  83401.  208-523-2706. 

Mr  Thomas  K  Blankenship.  Boise  Diatrlcl 
Manager.  Roon  4M.  560  West  Fort  Street 
Boise.  Idaho  S3724.  20»-334-ei 37. 


Issued  in  Portland.  Oregon,  on  February  IS, 
1900. 

lames  |.  |iira. 
Adminiatrator. 
[FR  Doc  8&-S144  Filed  3-8-89:  8:45  am] 


Federal  Energy  Regulatory 
Commlaalon 

(Doaiet  Moa.  EL»»-1»-000  at  aL] 

City  of  HamRton,  OH,  et  aL;  Electric 
Rate,  SmaR  Power  Production,  and 
IntertocUng  Directorate  FHInga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  City  of  Hamilton,  Ohio  v.  Cindnnati 
Gas  ft  Electric  Company 

[Docket  No.  EL89-19-0001 

March  1,  1988. 

Take  notice  that  on  February  21. 1989, 
the  City  of  Hamilton,  Ohio  (Hamilton) 
submitted  a  complaint  and  request  for 
hearing  and  refund  effective  date 
against  the  Cincinnati  Gas  &  Electric 
Company  (CC&E),  pursuant  to  rule  206 
of  the  rules  of  practice  and  procedure  of 
the  Commission  and  sections  206  and 
306  of  the  Federal  Power  Act. 

Hamilton  asserts  that  the  i^tes 
charged  by  CG&E  for  transmission 
service  under  a  1981  interconnection 
agreement  between  Hamilton  and  CG&E 
are  unjust  and  reasonable.  Hamilton 
further  asserts  that  the  limitations  on 
the  services  provided  by  CG&E  under 
the  1981  agreement  between  Hamilton 
and  CG&E  further  support  rate 
reductions.  Hamilton  also  asserts  that 
CG&E  is  over-billing  Hamilton  for  short 
term  energy  under  the  1981  agreement 
Hamilton  urges  the  Conmiission  to  order 
a  hearing  to  investigate  the  material 
issues  of  fact  that  Hamilton  asserts  it 
has  raised  in  its  complaint  and  to 
establish  the  just  and  reasonable  rates, 
terms  and  conditions  for  the 
transmission  and  other  services 
provided  by  CG&E  to  HamUton. 
Hamilton  also  urges  the  Commission  to 
direct  CG&E  to  refund  to  Hamilton  all 
over-collections  for  short  term  energy, 
establish  a  refund  effective  date  60  days 
after  the  date  of  fihng  of  Hamilton's 
complaint  and  grant  Hamilton  such 
further  relief  as  is  just  and  appropriate 
under  the  circumstances. 

Comment  date:  March  31. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Arizona  Corporation  Commission  v. 
Alamito  Ccxnpany 

[Docket  No.  ELae-l8-000) 


March  1. 1989. 

Take  notice  that  on  February  15, 1989, 
the  Arizona  Corporation  Commission 
(Arizona  Commission]  submitted  a 
complaint  against  Alamito  Company 
(Alamito).  pursuant  to  rule  206  of  the 
rules  of  practice  and  procedure  of  the 
Commission  and  section  306  of  the 
Federal  Power  Act 

The  Arizona  Commission  asserts  that 
the  complaint  concerns  matters  related 
to  but  not  fully  considered  and  decided 
in  certain  cases  pending  before  the 
Commission,  most  notably  Docket  Nos. 
ER87-47-000  and  ES87-23-000.  The 
Arizona  Commission  requests  that  the 
Commission  determine  the  just, 
reasonable  and  not  unduly 
discriminatory  rates  to  be  charged  by 
Alamito  to  Tuscon  Electric  Power 
Company  (TEP)  under  a  rate  schedule 
on  file  with  the  Commission  for  the 
period  November  26, 1984  to  the  date  of 
the  Commission's  decision.  The  Arizona 
Commission  requests  that  the 
Commission  order  Alamito  to  refund  to 
TEP  all  amounts  collected  from  TEP 
since  November  26, 1984  in  excess  of  the 
rate  determined  to  be  just  reasonable 
and  not  unduly  discriminatory,  plus 
interest  computed  in  accordance  with 
the  Commission's  regulations.  The 
Arizona  Commission  requests  the 
Commission  to  set  a  refiind  effective 
date  as  of  60  days  following  the  filing  of 
this  complaint  and  that  the  rates 
collected  subsequent  thereto  be 
collected  subject  to  refund,  plus  interest. 
The  Arizona  Commission  requests  that 
the  Commission  determine  the  just 
reasonable  and  not  unduly 
discriminatory  rates,  terms  and 
conditions  of  service  to  be  observed 
prospectively  for  the  sale  of  electric 
power  and  energy  by  Alamito  to  TEP. 

Comment  date:  March  31, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Montaup  Electric  Company 

[Docket  No.  ER8&-250-000] 
March  3,  1989. 

Take  notice  that  on  February  23, 1939, 
Montaup  Electric  Company  (Montaup) 
filed  a  letter  under  section  205  of  the 
Federal  Power  Act  of  a  surcharge  under 
its  Purchased  Capacity  Adjustment 
Clause  (PCAC)  to  true  up  the  amounts 
billed  in  1988  under  a  forecast  billing 
rate  to  conform  with  actual  purchased 
capacity  costs.  The  surcharge  will  be 
added  to  bills  charged  Montaup  for  all 
requirements  service  to  Montaup's 
affiliates  Eastern  Edison  Company  in 
Massachusetts  and  Blackstone  Valley 
Electric  Company  in  Rhode  Island  and 
contract  demand  service  to  the  three 
nonaffiliated  customers:  The  Town  of 


Middleborough  in  Massachusetts  and 
Pascoag  Fire  District  and  Newport 
Electric  Corporation  in  Rhode  Island 

The  PCAC  was  established  by  the 
settlement  agreement  in  FERC  Docket 
No.  ER85-106-002  and  provides  that 
Montaup  will  collect  PCAC  revenues 
from  its  wholesale  customers  for  the 
sale  of  electric  power  through  a  forecajt 
billing  over  an  adjustment  period 
consisting  of  a  calendar  year  and  will 
true  up  the  amounts  collected  during 
each  adjustment  period  to  refiect  actual 
cost  through  a  surchai^e  or  credit  at  the 
end  of  the  adjustment  period.  The 
forecast  billing  rate  is  determined  based 
on  cost  estimates  provided  by  each 
supplier.  The  company  keeps  track  of 
the  accumulated  overrecovery  or 
underrecovery  under  the  forecast  billing 
rate  as  compared  with  actual  payments 
by  Montaup  for  purchased  capacity  and 
accrues  a  carrj-ing  charge  to  the 
customer's  credit  (in  the  case  of  an 
accumulated  overrecovery)  or 
customer's  credit  (in  the  case  of  an 
accumulated  underrecovery).  The 
accumulated  overrecovery  or 
underrecovery  as  of  the  end  of  each 
calendar  year  is  flowed  through  to  or 
recovered  from  customers  in  a  credit  or 
surcharge  filed  after  the  end  of  that 
year.  The  credit  or  surcharge  is  to  be 
applied  to  a  single  month's  bill  unless 
(in  the  case  of  a  surcharge)  the 
percentage  increase  in  the  bill  would 
exceed  five  percent  Any  inaccuracy  in 
the  forecast  billing  rate  is  thus  corrected 
and  customers  end  up  pajnng  the  costs 
actually  incurred. 

Montaup's  forecast  billing  rate  in 
effect  during  1988  did  not  fully  recover 
its  purchased  capacity  cost,  resulting  in 
cumulative  underrecoveries  as  of 
December  31,  1988,  as  follows: 

Blackstone  Valley— 1,712.354.14. 

Eastern  Edison— 3,409.073.34. 

NewT)ort  Electric— 333.205.90 

Middleborough— 33.083.97 

Pascoag— 16.591.80. 

Montaup  requests  that  it  be  permitted 
to  collect  the  amounts  shown  above  as  a 
surcharge  to  monthly  billings  begi.nning 
with  bills  for  januarj'  1988  service  and 
requests  waiver  of  the  60-day  notice 
requirement.  Because  of  the  5  percent 
limit  the  surcharge  will  be  collected  over 
four  or  five  months. 

Comment  date:  March  20,  1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Washington  Water  Power 
Company 

[Docket  No.  ER89-247-^X)0j 


Mt  ;iA 
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March  1.  ItMB. 

Tdke  notlc*  that  on  February  22. 1989. 
Tha  Waihlnffton  Water  Power  Company 
(WWP)  tendered  for  filing  copies  of  the 
Seventh  Amendment  to  an  Flxchange 
Agreement  with  Puget  Sound  Power  & 
Light  Company  (Pugel)  which  provide* 
for  the  exchange  of  iteam-electnc 

f|«"neration  which,  because  of  plant 
luxations  and  load  area  locations, 
results  In  substantial  savings  in  both 
transmission  service  cost  and  in  transfer 
losses.  The  savings  resulting  therefrom 
are  shared  equally  by  WWP  and  Puget 
under  the  terms  of  the  Exchange 
Agreement. 

The  Seventh  Amendment  shows  the 
calculation  of  estimated  costs  and 
benefits  for  the  12-month  period 
beginning  January  T.  1968.  The  Seventh 
Amendment  reflects  the  effect  of  the 
state  of  Montana's  "Beneficial  Use  Tax" 
on  the  Rxchanjje.  and  replaces  the  Sixth 
Amendment  which  was  also  effective 
)anuary  1.  IMM.  It  is  estimated  that  the 
equal  sharing  of  benefits  under  th« 
Kxchange  A|(re«ment  will  result  In 
payments  by  Pu4(et  to  W^VP  of 
$1,874,652  during  this  period. 

Copies  of  the  fihng  were  served  upon 

Comment  ifatf  March  20,  1988.  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

5.  Montaup  Elsctrk  Company 
[I)ocka(  No  ERW- 246-0001 

March  ^.  imo 

Take  notice  that  on  February  22.  1988. 
Montaup  Klectric  Company  (Montaup) 
tendered  for  filing  copies  of  short-term 
System  Fjiuhange  Agreement,  dated 
August  29,  1963.  between  Montaup  and 
Boston  F^lson  Company  (Boston 
Fdison)  This  agreement  provides  for  a 
sale  of  capacity  and  associated  energy 
from  Montaup  to  Boston  F,dison  in 
exchange  for  an  equal  amount  of 
capacity  and  any  asstxuated  energy 
from  Boston  F^ison  This  agreement 
allows  each  company  to  lower  energy 
costs  1(1  their  respective  customers  as 
the  opportunity  arises 

[k)Stnn  F.dison  has  a  parallel 
agreement  with  Montaup  That 
agreement  was  filed  In  Docket  No. 
FR87-406-«W  and  accepted  for  filing  in 
September  1987 

In  order  to  permit  Montaup  and 
Boston  Kxiison  to  achieve  mutual 
benefits  from  this  agreement.  Montaup 
requests  waiver  of  the  OOday  notice 
requirement  to  permit  this  rate  schedule 
to  become  effective  on  August  29.  19fl.i. 
The  waiver,  If  granted,  will  have  no 
effect  upon  pun:hH«e8  under  any  other 
rale  schedule 


The  agreement  provides  for  payment 
by  Boston  Edison  of  an  energy  charge  as 
provided  In  Arbcle  7  for  any  enargy 
which  may  b«  provided  by  Boston 
FdiBon  and  in  Article  8  for  energy  to  be 
provided  by  Montaup.  |ustification  for 
the  energy  rea«rvation  charge  rate  was 
made  and  accepted  by  tha  FERC  In 
Docket  No  F.Ra5-397-00a  Rate 
Schedule  FERC  No.  97. 

Comment  data:  March  20.  1988,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Aikansea  Power  Ik  Ughi  Compeoy 

[Dockal  No.  ERa»-246-000l 
Mart-h  3.  1986 

Take  notice  that  on  February  14,  1989, 
Arkansas  Power  h  Light  Company 
(AP*L)  tendered  for  filing  an  executed 
rate  formula  agreement  with  the  City 
Water  k  Light  Plant  of  the  Qty  of 
Jonesboro,  Arkansas  (Jonesboro).  AP&L 
states  that  tha  proposed  rate  formula  is 
the  same  as  that  filed  for  other 
customers  in  Docket  No.  ERae-15»-000 
and  that  the  formula  results  in  an  11.7 
percent  increase  for  Jonesboro. 

AP&L  proposes  an  effective  date  of 
March  1.  1966,  for  jonesboro,  as  was 
proposed  in  its  filing  In  Docket  No. 
ER89-15(MnO. 

Comment  date:  March  2a  1969.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

7.  Orange  and  RockUnd  UtiUtiee,  Inc. 

[Docket  NO  ER8^24»-000l 
March  X  19W 

Take  notice  that  on  February  18, 1988. 
Orange  and  Rockland  Utilities.  Inc. 
(0*R)  tendered  for  filing  pursuant  to 
Federal  Energy  Regulatory 
Commission's  order  issued  January  15. 
1988  in  Docket  No.  ER88-112-O0a  and 
executed  Service  Agreement  between 
OAR  and  W  akefem  Food  Corporation 
(Wakefem). 

Comment  date  March  20.  19S9.  in 
acconlance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

t.  Detroit  Edlsoa  Company 

(rVK-ket  No   i^tae- 25 1-000] 
manii  3.  1968 

Take  notice  that  on  the  Detroit  Edison 
Company  (Detroit  Edison)  on  February 
23,  1988.  tendered  for  filing  Supplement 
No.  4  to  Detroit  Edison's  Rate  Schedule 
No  23. 

Detroit  Edison  states  that  Supplement 
No  4  revises  the  present  agreement  for 
Interconnection  services  between  its 
electrical  system  and  the  City  of 
Wyandotte  by  providing  for  an 
additional  120  kV  service  point  Detroit 
FUlison  states  that  no  rates  or  charges 


for  service  are  Increased  by  Supplement 
No.  4  but  rates  and  charges  for 
Emergency  Power  and  Energy,  Capacity 
Reservation  Power  and  Energy,  Short 
Term  Power  and  Energy  and 
Displacement  Power  and  Energy  are 
restated  in  independent  supplier- 
purchaser  format.  Detroit  Edison 
requests  that  the  supplement  be 
permitted  to  become  effective  as  of 
December  2. 1968. 

Comment  date:  March  20, 1989,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  Knf^mnA  Power  Company 

[Dock*!  No  ERW-Zlft-000] 
March  3,1088 

Take  notice  that  on  February  1. 1969, 
New  England  Power  Company  (NET) 
submitted  for  filing  an  executed 
Amendment  to  the  Power  Contract 
between  KEP  and  the  Town  of 
Norwood.  Maaaachueetta  (Norwood). 

NEP  states  that  tiM  Amendment 
modifiea  the  notice  of  terminatian 
provision  in  the  Contract  increases  the 
transmiMion  credit  provided  under  the 
Contract  and  allows  Norwood  to 
Intervene  in  future  NEP  rate  proceedings 
aHecting  Norwood'!  aervice. 
notwithstanding  a  prohibition  on  any 
such  interventions  under  a  settlement  of 
an  earlier  antitrust  action.  tsIEP  requests 
waiver  of  the  notice  requirements  so 
that  the  Amendment  may  become 
effective  September  20, 198a 

Comment  March  20, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

la  Southern  Company  Services,  Inc. 

(Uocket  No.  EK£0-25Z-000J 
March  S.  1888. 

Take  notice  that  on  February  24, 1969, 
Southern  Company  Services.  Inc..  acting 
on  behalf  of  Alabama  Power  Company. 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
Company  (Southern  Companies) 
tendered  for  filing  an  interchange 
contract  between  Florida  Power 
Corporation.  Southern  Companies  and 
SCSI,  together  with  service  schedules 
showing  the  basis  for  interchange 
transactions  between  such  companies. 
The  filing  also  includes  informational 
schedules  which  detail  the  charges  and 
derivation  of  components  of  the  rates  to 
be  used  during  the  calendar  year  1988. 
The  new  interchange  contract  is 
proposed  to  be  made  effective  as  of 
January  1.  1989. 

The  new  interchange  contract 
between  Florida  Power  Corporation. 
Southern  Companies  and  SCSI 


constitutes  an  agreement  to  continue 
operation  and  maintenance  of 
interconnection  facilities.  The  contract 
provides  for  the  provision  of  certain 
services,  including  Emergency 
Assistance,  Economy  Interchange  and 
Economic  Energy  Participation,  and 
establishes  the  basis  of  settlement  for 
such  services. 

Comment  date:  March  20. 1989,  in 
accordance  »vith  Standard  Paragraph  E 
at  the  end  of  thia  notice. 

11.  Florida  Power  CoqtoratioD 

(Docket  Na  ERa»-n248-000J 
March  3. 1988. 

Take  notice  that  on  February  22, 1989, 
Florida  Power  Corporation.  (Florida 
Power)  tendered  for  filing  a  revised 
Attachment  H-1  ("Letter  of  Commitment 
for  Reserve  Interchange  Service")  to 
Service  Schedule  H  of  Florida  Power's 
August  1, 1983  Contract  for  Interchange 
Service  with  Seminole  Electric 
Cooperative,  Inc.  ("Seminole"). 
Attachment  H-1  specified  the  amount 
duration  and  pricing  for  Florida  Power's 
sale  to  Seminole  of  operating  reserves 
and  supplemental  reserves  for  the 
period  commencing  January  1. 1989.  The 
submittal  continues  in  effect  through 
April  30, 1989,  the  updated  capacity 
charges  which  were  implemented  in 
1988,  pursuant  to  Florida  Power's  annual 
cost  support  filing. 

Florida  Power  requests  the  sixty  day 
notice  requirement  be  waived  so  that 
the  revised  Attachment  H-1,  in 
accordance  with  Its  terms,  may  be 
permitted  to  become  effective  on 
January  1,  1989. 

Comment  date:  March  20, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Fjiergy  Regulation  Commission.  825 
North  Capitol  Street  NE.  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFT*  385.211 
and  380.214J.  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  bu.  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasbeU. 

Secretary. 

[FR  Doc  80-5236  Filed  3-6-89;  8:45  am] 

BiuJNQ  COM  arn-ei-a 

[Docket  Nos.  ER8»-59»-000  et  al  ] 

Rochester  Qae  and  Electric  Co^  at  aL; 
Electric  Rate,  Smai  Power  Productton, 
and  Interlocking  Directorate  Fungs 

March  1. 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Rodwster  Gas  and  Electric  Company 

(Docket  No.  ER88-599-000] 

Take  notice  diat  on  February  13, 1989, 
Rochester  Gas  and  Electric  Corporation 
(Rochester)  tendered  for  filing  additional 
information  on  the  development  of  the 
contract  rates  for  Entitlement 
Replacement  and  Residual  Power  under 
the  proposed  contract  between 
Rochester  and  Green  Mountain  Power. 

Comment  date:  March  18, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Nevada  Power  Company 

(Docket  No.  ER89-234-O0OJ 

Take  notice  that  on  February  17, 1989, 
Nevada  Power  Company  (Nevada) 
tendered  for  filing  an  agreement  entitled 
Short  Term  Seasonal  Power  Agreement 
between  City  of  Boulder  City  (Bouldw) 
and  Nevada  hereinafter  "the 
Agreement".  The  primary  purpose  of  the 
Agreement  is  to  establish  the  terms  and 
conditions  for  the  Sale  by  Nevada  to 
Boulder  of  30  MW  per  hour  of  capacity 
and  energy  during  January,  February, 
and  March  1988. 

Nevada  requests  an  effective  date  of 
January  1, 1989  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Nevada  states  that  Copies  of  the  fihng 
were  served  upon  Boulder. 

Comment  date:  March  20. 1989,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

3.  Nevada  Power  Company 

[Docket  No.  ERa9-235-000] 

Take  notice  that  on  February  17, 1989. 
Nevada  Power  Company  (Nevada) 
tendered  for  filing  an  agreement  entitled 
Short  Term  Seasonable  Power 
Agreement  between  Valley  Electric 
Association  (Valley)  and  (vievada 
hereinafter  "the  Agreement".  The 
primary  purpose  of  the  Agreement  is  to 
establish  the  terms  and  conditions  for 
the  Sale  by  Nevada  to  Valley  of  30  MW 


per  hour  of  capacity  and  energy  dunng 
January,  February,  and  March  1989. 

Nevada  requests  an  effective  date  of 
January  1, 1989  and  therefore  requests 
waiver  of  the  Commission  s  notice 
requirements. 

Nevada  stales  that  copies  of  the  filing 
were  served  upon  Valley. 

Comment  date:  March  20. 1969.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

4.  Nevada  Power  Company 
[Docket  No.  ER8e-Z3e-O0O) 

Take  notice  that  on  February  17.  1989. 
Nevada  Power  Company  (Nevada) 
tendered  for  filing  an  agreement  entitled 
Short  Term  Seasonal  Power  Agreement 
between  Overton  Power  District  No.  5 
(Overton)  and  Nevada  hereinafter  "the 
Agreement".  The  primary  purpose  of  the 
Agreement  is  to  estabUsh  the  terms  and 
conditions  for  the  Sale  by  Nevada  of 
Overton  of  30  MW  per  hour  of  capacity 
and  energy  during  January,  February, 
and  March  1989. 

Nevada  requests  and  effective  date  of 
January  1. 1989  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  March  20,  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  Yofi  SUte  Electric  ft  Gas 
CorporatioB 

[Docket  No  ER8»-237-000| 

Take  notice  that  on  February  21,  1989. 
New  York  State  Electnc  &  Gas 
Corporation  (NTSEG)  tendered  for  filing 
as  an  ioitiaJ  rate  schedule  a  contract 
dated  November  17,  1988  between 
NYSEG  and  the  County  of  Tompkins,  e 
municipal  corporation  of  the  State  of 
New  York  ("Tompkins  County")  The 
contract  provides  for  Tompkins  County 
to  pay  a  charge  to  NYSEG  for  the  use  of 
its  facilities  to  deliver  hydroelectric 
power  and  energy  sold  by  Tompkins 
County  to  its  residential  customers. 
equal  to  the  charges  that  would  have 
been  billed  to  such  customers  under 
NYSEG's  appropriate  residential  electnc 
rate  schedule  on  file  with  the  New  York 
State  Public  Service  Commission  less 
NYSEG's  fuel  and  purchased  power 
costs  reflected  ui  such  rate  schedule. 

N'V'SEG  states  that  copies  of  this  filing 
have  been  served  by  mail  upon 
Tompkins  County,  the  New  York  State 
Public  Service  Commission,  and  the 
Power  Authority  of  the  State  of  .New 
York,  from  whom  Tompkins  Counl>  is 
purchasing  the  hydroelectric  power  and 
energy  to  be  sold  by  Tompkins  Countj 
to  its  customers. 
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Comment  date.  March  za  1986.  in 
accordance  *rith  Standard  Paragraph  F. 
at  the  and  of  thii  document. 

a.  Looj  laland  Ugfatinf  Catnpaay 

(Docket  No  FR«>-2M-000| 

Take  notice  that  l>onjj  Island  Lighting 
Company  (IJLCO)  on  Kebniary  21.  IWW. 
trnderfd  for  filing  proponed  changes  in 
Hi  VYJi-C  Rate  Schedule  34.  pursuant  to 
which  IJLCO  transmits  power  and 
energy  fnjm  the  New  York  Power 
Aulhonty,  Br<x)khaven  National 
[.aboratory  m  Upton,  New  York  and 
t;rumman  Corporation  in  EJethptige.  New 
Ytirk  The  proposed  changes  would 
increase  revenues  from  such  service  by 
$43,184  00  based  on  the  12  month  penod 
ending  May  31.  1989 

LIL(X)  proposes  to  increase  the  rates 
in  ortjer  to  recover  the  increase  in  the 
cost  of  service 

Copies  of  this  filing  were  •♦•rved  upon 
the  New  York  Power  Authonty, 
Brookhaven  National  Laboratory, 
(irumman  Corporation  and  the  New 
York  Stale  Public  Service  Commission. 

Comment  date  March  20.  1980.  in 
aixordance  with  Standard  ParHgraph  E 
at  the  end  of  this  notice. 

7.  Nevada  Power  Company 

(Docket  No  ERae^-244-«)n| 

Take  notice  that  on  February  21.  19flfl. 
Nevada  Power  Company  (Nevada) 
tendered  for  filing  an  agreement  entitled 
Kconomy  Fnergy  Agreement  between 
Nevada  and  the  Metn)politan  Water 
Distnct  of  Southern  California 
(Metn)politanl  hereinafter  "the 
Agreement   ■  The  primary  purpose  of  the 
Agreement  is  to  establish  the  terms  and 
conditions  for  the  sale  liy  Nevada  of 
F.<()nomy  Fjiergy  to  Metropolitan  upon 
reiiuest  by  Metnipolilan  and  aviiilrtbility 
from  Nevada 

Nevaiirt  states  that  copies  of  the  filling 
were  served  upon  Metropolitan 

Comnn-nt  datf   Mari.h  2t1.  IHHH   in 
accordance  with  Standard  Puragr.iph  K 
at  the  end  of  this  notice 

a.  Nofthaast  L'tilitiaa  S«rvic«  (^mpany 

IDockcl  No   y.Hm^  24J^-OOl)l 

Take  notice  that  on  February  21.  1989. 
Northeast  Utilities  Service  Company 
(NUSCX))  tendered  for  filing  proposed 
changes  with  respect  to  (i)  Sales 
Agreement  with  respect  to  Montville 
and  Middletown  Units,  and  |ii)  Sales 
.\greement  with  respect  to  Various  Gas 
Turbine  Units,  both  between  the 
Connecticut  Ught  and  Power  Company 
(CLAP)  and  South  Hadley  Klectnc  Light 
Department  (South  Madley).  dated 
September  14  1987 

The  proposed  changes  would  (1) 
provide  additional  sales  of  capacity  and 


energy  under  both  rate  »chedule«,  and 
(2)  provide  a  renegotiated  capacity 
charge  rate  for  the  additional  sales  in 
1987  and  a  cost-of-service  capacity 
char^je  rate  for  the  additional  sales 
during  the  remainder  of  the  term  of  the 
Sales  Agreement  with  respect  to  various 
Gas  Turbine  Units. 

Pursuant  to  Section  35  19  of  the 
Commissions  Regulations  and  in  order 
to  conform  with  the  requirements  of 
Section  35  13  (b)  and  (c),  NUSCO 
Incorporates  hereto  by  reference  the 
information  previously  submitted  to  the 
Commission  under  F'ERC  Rate  Schedule 
Nos.  CLAP  372  and  373. 

NUSCO  requests  that  the  Commission 
waive  Its  standard  notice  penods  and 
filing  regulations  to  the  extent  necessary 
to  permit  the  rate  schedule  changes  to 
become  effective  May  1.  1987 

NUSCO  states  that  copies  these  rate 
schedule  changes  have  been  mailed  or 
delivered  to  CLAP  and  South  Hadley. 

Commpnt  date:  March  20,  1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

a.  Long  UUnd  Lighting  Cooipany 

(Docket  No  RRae-242-000| 

Take  notice  that  Long  Island  Ughting 
Company  (IJLCO)  on  February  21.  1980. 
tendered  for  filing  a  proposed  rate 
schedule  for  the  rate  of  emergency 
energy  and  capacity  to  Connecticut 
Light  *  Power  Company  The  proposed 
rate  schedule  would  provide  ULCO  with 
$l(X).Oa)  revenues  from  such  service. 

Copies  of  this  filing  were  served  upon 
the  Connecticut  Department  of  Public 
Utilities,  Connecticut  Light  A  Power 
(Company,  and  the  New  York  State 
Public  Service  Commission. 

Commrnt  dutf:  March  20.  1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  Long  Islaod  Lighting  Company 

|I)<M  ket  No  ERae-241-OUOl 

Take  notice  that  Long  Island  Lighting 
Company  (IJLCO)  on  February  21.  1989. 
tendered  for  filing  a  proposed  rate 
schedule  for  the  sale  of  emergency 
energy  and  capacity  to  Boston  Edison  A 
F'ower  Company  The  proposed  rate 
schedule  would  provide  LILCO  with 
$981,000  in  revenues  from  such  service. 

Copies  of  this  filing  were  served  upon 
the  Massachusetts  Department  of  Public 
Utilities,  Boston  Edison  Company,  and 
the  New  York  State  Public  Service 
Commission. 

Comment  date:  March  20.  1980.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Long  UUnd  Lighting  Compaoy 

(Docket  No  EX8e-24O-0001 

Take  notice  that  Long  Island  Lighting 
Company  (LILCO)  on  February  21. 1989. 
tendered  for  filing  proposed  changes  in 
its  FERC  Rate  Schedule  32.  pursuant  to 
which  ULCO  transmits  power  and 
energy  from  the  New  York  Power 
Authonty  to  the  three  municipal  Electric 
utihties  on  Long  Island:  the  Village  of 
Greenport.  Rockville  Centre  and 
Freeport.  The  proposed  changes  would 
increase  revenues  from  such  service  by 
$37,270.00  based  on  the  12-month  period 
ending  May  31,  1989. 

LILCO  proposes  to  increase  the  rates 
in  order  to  recover  the  increase  in  the 
Company's  cost  of  service. 

Copies  of  this  filing  were  served  upon 
the  New  York  Authority  the  Municipal 
Electric  Utilities  Association  of  New 
York  State,  the  Incorporated  Villages  of 
Greenport  Freeport  and  Rockville 
Centre,  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  March  20.  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Long  Island  Lighting  Company 

(Docket  No  ERae-23»-000l 

Take  notice  that  Long  Island  Lighting 
Company  (ULCO)  on  February  21, 1989. 
tendered  for  filing  a  proposed  rate 
schedule  for  the  sale  of  emergency 
energy  and  capacity  to  New  England 
Power  Company,  the  proposed  rate 
schedule  would  provide  ULCO  with  $1.9 
million  in  revenues  from  such  service. 

Copies  of  this  filing  were  served  upon 
the  Massachusetts  Departemnt  of  Public 
Utilities.  New  England  Company,  and 
the  New  York  State  Public  Service 
Commission. 

Comment  date:  March  16.  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Arizona  Public  Service  Company 

(Dockcl  No   FJ<89-181-000| 

Take  notice  that  on  February  8.  1989. 
Arizona  Public  Service  Company 
(Anzona)  tendered  for  filing  a  letter  in 
response  to  a  request  by  staff  for 
additional  information.  The  information 
submitted  concerned  the  cost  of  service 
used  as  the  basis  for  the  company's 
Elnergy  Interchange  Ceiling  rate 
submitted  in  the  above  referenced 
docket  . 

Comment  date:  March  20,  1980,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Pamgrapha 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regrdatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20420.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubbc 
inspection. 
LoisD.  CmIwU. 
SeciTtary. 

[FR  Doc.  8fr-5236  Tiled  a-6-89;  6:45  am] 
■UJNO  coDC  trn-oi-M 


(Profaet  No.  123&-000  Virginia] 

City  of  Radford,  VA;  AvaHabHity  of 
Eflvlronmantal  Aaaaaament 

March  2.  1989. 

In  accordance  with  the  National 
Environmental  PoLcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulaUons.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47887).  the  Office  of 
Mydropower  Licensiog  has  reviewed  the 
application  for  the  minor  bcense  for  the 
proposed  Municipal  Hydroelectric 
Project  located  on  the  Little  River  in 
Montgomery  and  Pulaski  Counties,  near 
Radford.  Vir^nia.  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA.  the 
Commission's  staff  has  anal^'zed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
the  approval  of  the  proposed  project, 
with  appropriate  mitigative  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capital  Street  NE., 
Washington,  DC  20428. 
Lois  D.  Caahell. 
Sscretary. 
[FR  Doc  80-6230  Filed  3-8-89;  8:45  am] 

■aUHO  COOK  (ri7-«1-M 


Hydroaiactric  Application  FQad  wMh 
tha  Coanmiaalon 

March  1, 1969. 

Take  notice  that  the  foUowing 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  availble  for  public 
inspection. 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  1432-003. 

c.  Date  Filed:  January  19, 1989. 

d.  Applicant-  CWC  Fisheries,  Inc. 
(transferor).  Wards  Cove  Packing 
Company  (transferee). 

e.  Name  of  Project  Dry  Spruce  Bay. 
f  Location:  On  Dry  Spruce  Bay  in 

Kodiack  County,  Alaska. 

g-  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  R.  Eldridge 
Hicks.  Hicks,  Boyd,  Chandler  4 
Falconer.  550  W.  7th  Avenue.  Suite  1530. 
Anchorage.  AK  99501. 

;.  FERC  Contact.  Mr.  William  Roy- 
Harrison  (202)  376-9830. 

/  Comment  Date:  April  a  1989. 

A.  Description  of  Project  CWC 
Fisheries,  Inc.  proposes  to  transfer  its 
license  to  Wanis  Cove  Packing 
Company.  The  project  is  currently 
operating  under  an  annual  license 
issued  December  20, 19B8.  The 
transferee  is  a  private  corporation 
organized  under  the  laws  of  the  state  of 
Alaska. 

/.  This  notice  also  consists  of  the 
following  etandard  paragraphs:  B  and  C 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  and  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  tiie  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS,"' 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCATIONS."  "PROTEST"  or 
"MOTION  TO  INTERVRNE, "  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
fding  is  in  response.  Any  of  tiiese 
documents  must  be  filed  by  providing 


the  original  and  the  number  of  copies 
rxjuired  by  the  Commision"s  regulations 
to:  the  Secretary.  Federal  Energy 
Rfigulatory  Commission.  825  North 
Capital  Street  NIV,  Washmgton.  DC 
20426.  An  additional  copy  must  U  sent 
to:  the  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission.  Room  204-RB,  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  application,  or  mobon  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  speciHed 
in  the  particular  application. 
Lois  D.  CasbelL 
Secretary. 

(FR  Doc  BBSl'b  FUed  J-6-89;  8:45  am] 
BiLi.Ma  cooc  sziT^t-a 


(Docket  No*.  CPa»-aa5-000.  *t  aL] 

Witttama  Natural  Gaa  Co^  at  al.;  Natural 
Gaa  Carttflcata  Fiiinga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Company 

[Docket  No  CP89-ae5-0ai) 
February  2a.  1980. 

Take  notice  that  on  February  21.  1989. 
WiUiams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288.  Tulsa.  Oklahoma  74101. 
filed  in  Docket  No.  CP89-B46.000  a 
request  pursuant  to  {  157.205  of  the 
Regulations  imder  the  Natural  Cas  Act 
[18  CFR  157.206)  for  authorization  to 
transport  natural  gas  on  behalf  of  End 
Users  Supply  System  (End  Users),  a 
marketer  of  natural  gas.  under  WNC's 
blanket  certificate  issued  in  Docket  No. 
CP86-631-000  pursuant  to  section  7  of 
the  Natural  Cas  Act,  all  as  more  fuL'y 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspectioa. 

WNG  proposes  to  transport  on  an 
intemiptible  basis,  up  to  7.734  MMBtv 
equivalent  of  natural  gas  on  a  peak  day. 
7,734  MMBtu  equivalent  on  an  average 
day.  and  2,822,545  MMBtu  equhaient  rtn 
an  annual  basis  for  End  Users  It  is 
stated  that  WNG  would  receive  the  gas 
for  End  Users'  accoimt  at  various 
existing  points  on  WNG's  system  m 
Kansas,  Missouri.  Oklah<Kna.  Texas  and 
Wyoming,  and  would  deliver  equivalent 
volumes  at  various  points  on  WNC's 
system  in  Kansas,  Missouri,  and 
Nebraska.  It  is  asserted  that  existing 
facilities  would  be  used  and  that  no 
construction  of  additional  facilities 
would  be  required.  It  is  explained  that 
the  transportation  service  commenced 
September  10. 198&,  under  the  self- 
implementing  autlionzation  of  I  284.223 
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of  the  CnmmlMlon'i  ReguUtiona.  ai 
reportml  in  Docket  No.  ST89-1650.  It  Is 
further  explained  that  the  •crvlce  ceased 
January  7.  1989,  becauae  the  120-ddy 
period  allowed  under  the  Regulations 
was  alx)ut  to  expire  It  is  stated  that 
WNt;  now  proposes  to  reinstate  the 
tran.«portation  service. 

Comment  date:  April  14.  1989.  In 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice 

2.  Lone  SUr  Gaa  Company,  a  Dtviaioo  of 
ENSERCH  ConMratioQ 

(IVxiel  No  CP87-lflO-007l 
February  M.  lfW0 

Take  notice  that  on  February  22,  1988, 
Lone  Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation  (Lone  Star).  301 
South  Marwood  Street,  Dallas.  Texas 
75201.  nied  In  Docket  No  CP87-19O-0O7 
a  petition  to  further  amend  a  certificate 
Issued  in  Docket  No.  CP87-190-000.  as 
amended  in  Docket  No.  CP87-190-005, 
to  extend  the  authorization  term  to 
expire  on  September  30.  1999.  all  as 
more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
Inspection. 

It  is  stated  that  by  order  issued  |une 
30,  1989,  in  Docket  No.  CP87-190-000,  39 
WUC  1  61.380  (1987).  Lone  Star  was 
granted  authorization  to  provide  firm 
transp<irtatlon  service  for  Coastal  States 
Cds  I'ninsmission  Company  (Coastal), 
and  to  construct  and  operate  certain 
facilities  in  Interstate  commerce 
necessary  to  perform  the  transportation 
service  for  a  penad  of  one  year  from  the 
li.ite  of  issuance  of  the  order   It  is  then 
»l  iteil  that  by  order  issued  June  6,  19flfl, 
in  Docket  No  CP«7-19»>-005  43  FKRC  \ 
1^3.271  (1988),  U)ne  Star's  authonz.iiion 
to  tninsport  for  Coastal  whs  amended  to 
allow  continued  trHRHportation  for  a 
term  expiring  on  the  earlier  of  one  ^ear 
from  the  date  of  issuance  of  the  order  or 
the  date  Li)ne  Star  accepts  a  bl.inket 
certificate  pursuant  to  i  2A4  221  of  the 
Commission  s  Renulations.  Ixine  Star  m 
its  petiti'in  to  further  amend  requests 
author'!;,  to  extend  this  authorization  to 
expire  Sepiember  M).  19H9.  the  dale  of 
expiration  of  its  nas  transportation 
contract  I^ne  Star  proposes  no  other 
changes. 

Comment  date  March  21.  I960,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  NortiMm  Natural  Gas  Company 
Division  of  Enron  Corp. 

[IJockel  No  CPB»-ar9-000| 
February  ZA.  1908. 

Take  notlc*  that  on  February  22.  1989. 
Northern  Natural  Gas  Company, 


Division  of  Enron  Corp..  (Northern),  1400 
Smith  Strwt,  P  O  Box  lisa  Houaton, 
Texas  77251-118a  filed  in  Docket  No. 
CP8ft-879-000  a  request  pursuant  to 
I  i  157 .209  and  284.223  of  the 
Commission's  Regulations  for  authority 
to  transport  natural  gas  on  behalf  of  PSL 
Inc.,  a  marketer  of  natural  gas,  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Southern  proposes  to  transport  up  to 
50.000  MMBtu  per  day  for  PSl  Inc. 
Construction  of  facilities  will  not  be 
required  to  provide  the  proposed 
aervice.  Service  under  Section  284.223(a) 
commenced  |anuary  4. 198S,  as  reported 
in  Docket  No.  ST8e-1849  (filed  January 
23. 1988). 

Comment  date-  April  14.  1989.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

4.  Southeni  Natural  Gas  Company 

[Docket  No  CP«B-ffI4-000| 
February  2a,  1960 

Take  notice  thai  on  February  13. 1989. 
Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563. 
Birmingham.  Alabama  35202-2563.  filed 
in  Docket  No  CP89-81 4-000  a  request 
pursuant  to  IS  157-205,  157.211  and 
284. 223(c)  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205.  157.211 
and  284.223(c))  for  authorization  to 
construct  and  operate  a  sales  tap  and  to 
provide  interruptible  transportation 
service  to  Total  Minatome  Corporation 
(Total),  under  the  blanket  certificates 
issued  in  Docket  Nos  CP82-405-000  and 
CP88-316-000,  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  states  that  it  would  provide 
interruptible  tran.sportation  service  to 
Total  for  use  at  its  Eloi  Bay  facilities  in 
Chandeleur  Sound  Block  49,  offshore 
Louisiana.  In  order  to  deliver  the  gas  to 
Total.  Southern  would  construct,  install 
and  operate  a  new  sales  tap  which 
would  include  a  measurement  station 
and  appurtenant  facilities  to 
Interconnect  to  Southern's  b-in(.h  EIoi 
Buy  Pipeline  and  would  be  located  in 
Chandeleur  Sound  Block  49,  offshore 
Louisiana  Southern  estimates  that  the 
cost  of  constructing  and  installing  the 
facilities  would  be  approximately 
S24.880. 

Southern  states  that  it  would 
transport  natural  gas  from  various 
receipt  points  located  on  Southern's 
system  to  the  proposed  interconnection 
with  Total  In  Chandeleur  Sound  Block 
49.  offshore  Louisiana.  Southern  states 
that  it  would  transport  gas  on  behalf  of 
Total  pursuant  to  its  Rate  Schedule  IT. 


Southern  further  states  that  the 
installation  of  the  proposed  facilities 
would  have  no  significant  effect  on  its 
peak  day  or  annual  requirements. 

Additionally.  Southern  states  that  the 
peak  day  quantities  for  delivery  of 
natural  gas  to  Total  are  estimated  to  be 
5.000  MMBtu,  that  the  average  daily 
quantities  are  estimated  to  be  1,000 
MMBtu  resulting  in  an  estimated  annual 
quantity  of  365.000  MMBtu. 

Comment  date:  April  14. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Southarn  Natural  Gas  Company 

(Docket  No.  CP»-B74-000) 
February  2A.  1968 

Take  notice  that  on  February  21. 1988. 
Southern  Natiiral  Gas  Company 
(Southern).  Post  Office  Box  2563. 
Birmingham,  Alabama  35202-2563,  filed 
in  Docket  No.  CP89-874-000  a  request 
pursuant  to  i  157.205  of  the 
Commission's  Regtilations  for 
authonzation  to  transport  natural  gas  on 
behalf  of  Sonnt  Marketing  Company 
(Sonat).  a  marketer  of  natural  gas.  under 
Southern's  blanket  certificate  issued  in 
Docket  No.  CP88-316-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  proposes  to  transport,  on  an 
interruptible  basis,  up  to  50,000  MMBtu 
equivalent  of  natural  gas  on  a  peak  day, 
4,000  MMBtu  equivalent  on  an  average 
day,  and  1,460,000  MMBtu  equivalent  on 
an  annual  basis  for  Sonat.  It  is  stated 
that  Southern  would  receive  the  gas  at 
existing  points  on  Southern's  system  in 
Louisiana,  offshore  Louisiana,  Texas, 
offshore  Texas.  Mississippi.  Alabama 
and  Georgia  It  is  stated  that  Southern 
would  deliver  equivalent  volumes  at  an 
existing  point  on  Southern's  system  in 
Plaquemines  Parish.  Louisiana.  It  is 
asserted  that  Southern  would  utilize 
existing  facilities  and  that  no 
construction  of  additional  facilities 
would  be  required.  It  is  explained  that 
the  transportation  service  commenced 
December  20,  1986,  under  the  automatic 
authorization  provisions  of  {  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-1789. 

Comment  date:  April  14. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Southern  Natival  Gas  Company 

[Docket  No.  CPe8-678-000j 
February  26.  1988. 

Take  notice  that  on  February  21. 1988, 
Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563. 
Birmingham.  Alabama  35202-2563.  filed 


in  Docket  No.  CPe»-«7b-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Stellar  Gas  Company  (Stellar), 
a  marketer  of  natural  gas.  under 
Southern's  blanket  certificate  issued  in 
Docket  No.  CP88-316-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  In  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  proposes  to  transport,  on  an 
interruptible  basis,  up  to  150,000  MMBtu 
equivalent  of  natural  gas  on  a  peak  day, 
150,000  MMBtu  equivalent  on  an 
average  day.  and  54,750,000  MMBtu 
equivalent  on  an  annual  basis  for 
Stellar.  It  is  stated  that  Southern  would 
receive  the  gas  at  existing  points  on 
Southern's  system  in  Louisiana,  offshore 
Louisiana.  Texas,  offshore  Taxas. 
Mississippi,  Alabama  and  Georgia.  It  is 
stated  that  Southern  would  deliver 
equivalent  volumes  at  existing  points  on 
Southern's  system  in  Georgia. 
Tennessee,  and  South  Carolina.  It  is 
asserted  that  Southern  would  utilize 
existing  facilities  and  that  no 
construction  of  additional  facilities 
would  be  required.  It  is  explained  that 
the  transportation  service  commenced 
November  1. 1988,  under  the  automatic 
authorization  provisions  of  {  284.223  of 
the  Commission's  regulations,  as 
reported  in  Docket  No.  ST89-2143, 

Comment  date:  April  14. 1989.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

7.  Tninklina  Gas  Company 

[Docket  No.  CP88-aee-000) 

February  28, 1966. 

Take  notice  that  on  February  21. 1989. 
Tnmkline  Gas  Company  (Truriline), 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642.  filed  in  Docket  No.  CP89-889-000  a 
request  pursuant  to  j  J  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
transport  natural  gas  for  Seagull 
Marketing  Services,  inc.  (Seagull),  a 
marketer,  pursuant  to  Trunkline's 
blanket  certificate  issued  in  Docket  No. 
CP88-586-000  and  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Tnmkline  requests 
authority  to  transport  up  to  125,00  dt 
equivalent  of  natural  gas  per  day  on 
behalf  of  Seagull  on  an  interruptible 
basis  pursuant  to  a  transportation 
agreement  dated  December  22. 1988. 
between  Tronkline  and  Seagull, 
Trunkline  states  that  the  transportation 
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agreement  provides  for  Trunkline  to 
receive  gas  from  various  existing  points 
of  receipt  on  its  system  in  Illinois, 
Texas.  Louisiana,  and  Offshore 
Louisiana  and  redeliver  the  gas,  less  fuel 
used  and  unaccounted  for  line  loss  to 
Panhandle  Eastern  Gas  Company  in 
Douglas  County.  Illinois. 

Trunkline  indicates  it  would  pro\ide 
the  service  for  a  primary  term  of  one 
month  from  the  date  of  initial 
transportation  and  continue  to  provide 
the  service  on  a  month-to-month  basis 
until  terminated  by  either  party  upon  at 
least  thirty  days'  prior  notice  to  the 
other.  Trunkline  states  that  it  would 
charge  the  rates  and  abide  by  the 
conditions  provided  by  its  Rate 
Schedule  PT. 

It  is  indicated  that  the  estimated 
maximum  daily  volume,  average 
volume,  and  annual  volume  would  be 
125,000  dt  equivalent  of  natural  gas, 
25.000  dt  equivalent  of  natural  gas.  and 
9,125.000  dt  equivalent  of  natural  gas. 
respectively,  Trunkline  states  that  it 
commenced  a  120-day  transportation 
service  for  Seagull  on  January  1, 1989.  as 
reported  in  Docket  No.  ST89-1841.  It  is 
indicated  that  Trunkline  would  use 
existing  facilities  to  implement  the 
service. 

Comment  dote:  April  14. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

B.  Paiute  Pipeline  Company 

[Docket  No.  CP88-907-000J 
March  1. 1969. 

Take  notice  that  on  Februarj'  27. 1989. 
Paiute  Pipeline  Company  (Paiute),  P.O. 
Box  94197.  Las  Vegas.  Nevada,  filed  in 
Docket  No.  CP89-907-000  a  request 
pursuant  to  §{  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natxu-al  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 
natural  gas  for  Nevada  Cement 
Company  (NCC).  an  end-user,  pursuant 
to  Paiute's  blanket  certificate  issued  in 
Docket  No.  CP87-309-000  and  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  tlie  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically.  Paiute  requests  authority 
to  transport  up  to  seven  billion  Btu  of 
natural  gas  per  day  on  an  interruptible 
basis  on  behalf  of  NCC  pursuant  to  a 
transportation  agreement  dated 
December  2. 1988.  between  Paiute  and 
NCC.  Paiute  states  that  the 
transportation  agreement  proxides  for 
Paiute  to  receive  the  gas  at  an  existing 
point  of  interconnection  between  the 
facilities  of  Paiute  and  Northwest 
Pipeline  Corporation  located  at  the 
Nevada-Idaho  border  and  redeliver  the 


gas  at  an  existing  interconnection 
located  in  Lyon  County,  Nevada. 

Paiute  indicates  it  would  provide  the 
service  for  a  primary  term  expiring 
October  31. 1991.  but  would  continue  the 
sc^'ice  on  a  month  to  month  basis 
thereafter  subject  however,  to 
termination  at  expiration  of  the  said 
primary  term  or  upon  the  first  day  of 
any  calendar  month  thereafter  by  either 
party  hereto  through  written  notice  so 
stating  and  given  to  the  other  no  less 
than  thirty  days  in  advance.  Paiute 
states  that  it  would  charge  the  rates  and 
abide  by  the  terms  and  conditions  of  its 
Rate  Schedule  IT. 

It  is  indicated  thai  the  estimated 
maximum  daily  volume,  average 
volume,  and  armual  volumes  would  be 
seven  billion  Btu  of  natural  gas,  408 
million  Btu  of  natural  gas,  and  148.9 
billion  Btu  of  natural  gas.  respectively 
Paiute  states  that  it  commenced  a  120- 
day  transportation  service  for  NCC  on 
December  20, 198a  as  reported  in 
Docket  No,  ST89-181 3-000.  It  is  also 
indicated  that  Paiute  would  use  existing 
facilities  to  implement  service. 

Comment  date:  April  17, 1989,  m 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice 

9.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP8»-884-000] 
March  1. 1989. 

Take  notice  that  on  Februar>'  22.  1989. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77152- 
1478.  filed  in  Docket  No.  CP89-864-000 
an  application  pursuant  to  Section 
157.205  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Houston  Gas 
Exchange  Corp  (Houston),  a  mariceter  of 
natural  gas.  under  United's  blanket 
certificate  issued  in  Docket  No.  88-6-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  proi>oses  to  transport,  on  an 
interruptible  basis,  up  to  103.000  MMBtu 
per  day  for  Houston.  United  states  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 

United  further  states  that  the 
ma.ximum  day,  average  day,  and  annual 
transportation  volumes  would  be 
approximately  103.000  MMBtu.  103.000 
MMBtu  and  37.595.000  MMBtu 
respectively. 

United  advises  that  service  under 
Section  284.223(a)  commenced  January 
4, 1989,  as  reported  in  Docket  No.  STW»- 
2183. 
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Comment  date:  April  IT,  1960.  in 
accordanc*  with  Standard  Parajtraph  G 
at  th«  and  of  thia  notica 

1&  WiUUms  Natural  Gas  Company 

(DockBi  No  cwa  aao  ood| 

March  1.  19M. 

Taka  notice  thai  on  FebniAry  24.  1989. 
WilUaBM  Natural  Gaa  Company  (WNG). 
P.O  Box  3286,  Tulaa.  Oklahoena  74101, 
filed  Id  Docket  No.  CPe9  800  000  a 
requeal  pursuant  to  \  157_205  of  the 
Comrniasion  I  ReguklHina  under  the 
Natural  Gaa  Act  (IS  CFR  157.206)  for 
authoruatlon  to  provide  a  firm 
tranaportatiun  service  for  Washbum 
Universjty  of  Topeka  ( Waahbum).  an 
end  user,  under  the  blanket  certificate 
issued  in  Docket  No  CP86-fl31-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  aa  more  fuJly  set  forth  in  the 
request  that  is  on  Hie  with  the 
CommUsion  and  open  to  public 
inspection. 

WNG  states  that  pursuant  to  a 
transportation  agreenu-nt  dated  January 
1.  1980.  under  iu  Rata  Schedule  FTS.  it 
proposes  to  transport  up  to  300  MMBlu 
per  day  equivalent  nf  natural  gas  for 
Washburn  WNG  states  that  it  would 
transport  the  gas  from  various  existing 
receipt  points  in  Kansas.  Oklahoma  and 
Wyoming  ajsd  delnrar  auoh  Has  at 
various  oellvery  pouits  on  WNG's 
pipeline  system  located  in  Kansas 
WNG  advises  that  st^rvice  under 
I  284  2Z3(a]  commenced  Jaauary  9.  1988. 
as  reported  In  Docket  No.  ST89-2179- 
000.  WNG  further  advises  that  it  would 
transport  100  MMBtu  on  an  average  day 
and  30.500  MMBtu  annually 

Comment  date:  April  17.  198B.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

11.  wmUasa  Natural  Gaa  Compaay 

|Do«.k«r<  No  cpso-sns-onoi 

Mart:t)  1    1MB 

Take  notice  that  on  February  24. 198B. 
Williams  Natural  Gas  Company  fWNG], 
P  O  Box  3288,  Tulsa,  Oklahoma  74101. 
filed  in  D(xket  No  CP80~898-000  a 
request  pursuant  to  |  157  205  of  the 
Commission's  Regulations  under  the 
Natural  (ias  Act  (18  CKR  157  206)  for 
authorization  to  pmylde  an  tnterruptible 
transportation  service  for  Victoria  Gas 
Corporation  (Victoria),  a  marketer 
under  the  blanket  certificate  issued  in 
Docket  No  Cl*86-831-0n0.  pursuant  to 
section  7  of  the  Natural  Gaa  Act.  all  as 
more  fully  set  forth  (n  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  Inspection. 

WNG  states  that  pursuant  to  a 
tranaportatlon  aureement  dated  fanuary 
1.  1980,  is>der  lt>  Rate  Sciwdule  ITS.  II 
propoaea  to  transport  up  to  31.0(W 
MMBtu  per  day  equivalent  of  natvjral 


gas  for  Victoria.  WNG  states  that  It 
would  tranaport  the  gas  from  various 
receipt  points  In  Colorado,  Kansas. 
Missouri.  Oklahoma.  Texas  and 
Wyoming,  and  dcliyer  such  gas  at 
varioua  delivery  points  on  WNG's 
pipeline  system  located  in  Kansas, 
Oklahoma,  Texas  and  Wyoming 

WNG  advlaea  that  service  under 
I  284.223(a)  oommenced  |anuary  13, 
1989,  as  reportad  in  Docket  No.  ST89- 
2222-OOa  WNG  further  adviaes  that  it 
would  transport  31,000  MMBtu  on  an 
average  day  and  11.315,000  MMBtu 
annually 

Comment  date:  Apnl  17, 1969,  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

Standard  Paragraphs 

F  Any  person  desinng  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commiasioa  823  North 
Capitol  Street  NE..  Washingtoa  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385Jni  and  385-214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157  10).  All  protesU 
filed  with  the  Commission  will  be 
considered  by  It  in  detarmining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  prolestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motioD  to 
tntarvene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  In  the  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  T  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  farther  notice  before  the 
Commission  or  Its  designee  on  this  filing 
if  no  motion  to  tntervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  Is  required  by  the  public 
convenience  and  necessity  If  a  motion 
for  leave  to  Intervene  is  timely  filed,  or  If 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  givwn 

I'nder  the  procedure  herein  provided 
for  unless  otharwise  advised,  it  will  be 
urmecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing 

G  Any  person  or  the  Commission's 
staff  may.  within  46  days  after  the 
issuance  of  the  instant  notice  by  the 


Commission,  file  pursuant  to  Role  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  hrtervene  or 
notice  of  intervention  and  pursuant  to 
1 157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protaat  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  tha  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  aiui  not  withdrawn 
within  SO  days  after  the  Mxae  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
fluthirizatjon  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lais  D.  Caab^l.  i 

Secreftiry 

[FH  Doc.  80-5237  Filed  3-»-».  8:45  sm] 
coot  sriT-oi-n 


IDochat  No.  CM4-2*-0M  St  sL] 

Chevron  UAA.  Inc.  et  eL;  AppHcatlone 
for  Certtftcatee,  Abendonraent  of 
Service  and  Amendment  of 
CerlMcatee' 


\ 


March  1   \9m. 

Take  notice  that  each  of  the  ', 

Applicants  listed  herein  has  filed  an  ' 

application  pofsaant  to  section  7  of  the 
Natural  Gas  Act  for  authorixation  to  sell 
natural  gas  in  Interstate  commerce,  to 
abandon  service  or  to  amend  certificates 
as  described  herein,  ail  as  mora  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  a  to 
make  any  protest  with  refereooe  to  said 
appUcatioos  should  on  or  before  X4srch 
15.  ntea,  file  with  die  Federal  Energy 
Regulation  Commissian.  Washington, 
DC  aH28.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CF9. 
385.211  and  3I».214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestanls  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Caahall, 

Secretary. 


Filing  Code 

A — Initial  Service 

B — Abandonment 

C — Amendment  to  add  acreage 


D — Amendment  to  delete  acreage 
E — Total  Succession 
F — Partial  Succession 


Docket  Ho.  and  date  Med 


064-26-030.  2-B~89 . 


067-1834-002.  2-6-S9. 


082-213-003.  B.  2-6-89 . 


O8»-246-000,    (O6S-360).    B.    1- 
17-88 


Q^-287-000.  E.  2-6-89 . 


060-288-000.  E,  2-6-89  . 


O89-289-000.  E.  2-6-89 


O89-290-000.  E.  2-6-89 . 


069-291-000,  E.  2-6-89 


089-292-000,  E.  2-6-89 . 


089-293-000,  E.  2-6-89 . 


089-296-000.  E.  2-13-89. 


Appkcam 

Oievron  U.S.A.  Ina,  PO  Box 
3725.  Houston,  TX  77253 

Kerr-McGee  Corporation,  Kerr- 
McGea  Canter.  Oklahoma  City, 
OK  73125. 

Amoco  Production  Company,  P.O. 
Box  50679.  New  Orleans.  LA 
70150. 

ARCO  Oil  and  Gas  Company,  Oivi- 
aion  ol  Atlantic  RictiAeld  Compa- 
ny, PO  Box  2819.  Dallas,  TX 
75221. 

Amoco  Production  Company,  1670 
Broadway,  Room  1754,  Denver, 
COe020Z 

Amoco  Production  Company 

Amoco  Production  Company ._ 

Amoco  ProducSon  Company 

Amoco  Production  Company 

Amoco  Production  Company _ 


Amoco  Production  Company . 


ARCO  Oa  and  Gas  Company,  Divi- 
skxi  at  Atlantic  Rkslrfiekl  Conpa- 


Purctiaaer  and  location 


Descnp^on 


Texas  Eastern  TransrrassKin  Corpo- 
ration, East  Cameron  Bk>ck  157, 
Oftshore  Louisiana. 

Texas  Gas  Transmission  Corpora- 
boa  Cartwhght  Calhoun  and 
Tremont  Fwkte,  Lincoln,  Ouachita 
and  Jackson  Parishes,  Louisiana. 

Stone  County  Compression  Facility. 
Stone  Coiiity,  Mississippi. 


El   Paso   Nature 
Payton     ReW, 
Texas. 


Gas   Company, 
Pecos     County, 


B  Paso  Natural  Gas  Company, 
Blanco  Mesaverde  ReM,  San 
Juan  and  Rio  Arril)s  Counties. 
New  Mexico. 

B  Paso  Natural  Gas  Company, 
Blanco  Pictured  Cliffs  FieW.  San 
Juan  County,  New  Mexico. 

B  Paso  Natural  Gas  Company, 
Blanco  Masavertts  FieU,  San 
Juan  County,  New  Mexico. 

IMorttiwest  Pipeline  Corporatioa 
Basin  Dakots  Fiehl,  San  Juan 
County,  New  Mexico. 

B  Paso  Natural  Gas  Company, 
Blanco  Mesaverde  Rekt  San 
Juan  County,  New  Mexkxi. 

B  Paso  Natural  Gas  Company, 
Basin  Dakota  and  Blanco  Mesa- 
verde ReMs.  San  Juan  County, 

Now  MOXICO. 

B  Paso  Natural  Gas  Company, 
Blanco  Pidured  Orfls  Fiekl,  San 
Juan  County.  New  Me«x>. 

Nonhem  Natural  Gas  Company,  Di- 
vision of  ENRON  Corp.  Mocane- 
Laveme  Fiekt  Beaver  County. 
Oklahoma 


Amplication  to  add  s  deiwery  pont 


fpphcation  to  add  s  delrvery  pomv 


Appkcatxxi  to  remove  an  electric  dnveo  cornpres 
sor  from  the  iaolrty 

We*  pkjgged  and  abandoned 


Acreage  acqured   12-31-67  trom  Oown  Central 
Petroleum  Corporatton 


Acreage  acqured  12-31-87 
Petroleum  Corporartion 

Acreage  acqured   12-31-87 
Petroleum  Corporation. 


Iron  Crown  Central 


from   OuwMi   Cervtral 


Acreaged  acqured  12-31-87  from  Crown  Central 
Petroleum  Corporatxyi 

Acreage  acqured   12-31-67  from  C>t>wn  Cental 
Petroleum  Corporatxyv 


Acreage  acqured   12-31-87 
Petroleum  Corporation. 


Irom  Crown  Central 


Acreage  acqured  12-31-87  trom  Crown  Cernral 
Petroleum  Corporation. 

Acreage  aoqiirad  12-1-86  Irem  Tennaco  Ol  Com- 
pany 


(FR  Doc  88-5234  Filed  3-6-89:  845  am] 

■LUNQ  coot  S717-ai-M 

(Docket  Na  CWS-673-005  st  aL] 

LaSER  Martiettng  Co,  a  DtvMon  of 
LaSale  Energy  Corp.,  et  aL, 
AppMcatlona  for  Extenekm  of  Blanket 
Unritec^Term  Certtficatee  WItti 
Pregranted  Abandonment  > 

March  2.  1989. 

Take  notice  that  each  Applicant  listed 
herein  has  filed  an  application  pursuant 
to  section  7  of  the  Natural  Gas  Act  and 


'  Tliu  nobce  doe*  doI  provide  for  consolidation 
(or  hearing  of  tiia  (everml  matter*  covered  herein. 


the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  amendment  of  its  blanket 
limited-term  certificate  with  pregranted 
abandonment  previously  issued  by  the 
Commission  for  a  term  expiring  March 
31, 1989,  to  extend  such  authorization 
for  the  term  listed  herein,  all  as  more 
fully  set  forth  in  the  applications  which 
are  on  file  with  the  Conunission  and 
open  for  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  March 
21, 1989,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20428.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 


requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestanls  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 

l>ois  O.  Cashell. 

Secretary. 


'  Thu  nortce  doe*  not  firovide  for  conaolidalion 
(or  li— iliis  of  the  aeverml  matter*  uuvoiod  herein. 


UMI 


/  VoL  M.  No.  43  /  Ttie«day.  March  7.  1989  /  Noticeg 


|ra  t)oc   «»■  4240  Kll«l  V-ft  Art;  8  43  •! 


(Dookat  No.  O-aMI-001  •(  aL] 

Sun  Exploration  and  Production  Ca  at 
aL;  Appicatlona  for  Tarmlnatlon  or 
Amandmant  of  CarWIcatM  < 

Marc^  1.  IMS. 

Take  notice  that  each  of  the 
AppUcanU  liatad  haraui  ha*  filed  an 
appboation  pursuant  to  •«ction  7  of  the 
Natural  G«a  Act  for  authorization  to 
terminate  or  amend  certificataa  aj 
d«acrib«d  karain,  til  aa  more  fully 
daaoibad  tn  tlka  reapactivt  applicatloni 
which  are  on  f\le  with  the  Commtaaion 
and  open  to  public  Innpectlon. 

Any  p«r«an  dcairin^  to  be  heard  or  to 
make  any  protect  wtth  refervnoe  to  taid 
applications  should  on  or  b«fore  March 


■  Tiua  nouca  doas  not  pwxfa  Uir  uaoAohdaUon 
iat  baanag  of  th«  mvmni  tB«tlcr«  ooverad  heratn. 


15.  l«n,  file  with  the  Federal  Energy 
Regulatory  Connniasion.  Washingtoa 
DC  20426,  a  petition  to  Intervene  or  a 
proteat  in  accordance  with  the 
requirements  of  the  Commisaion'a  Rulea 
of  Practice  and  Procedure  (18  CFR 
385.211.  365.214}.  All  proteaU  filad  with 
the  Commiaaion  will  be  conaidervd  by  it 
tn  datennining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protastanta  partiaa  to  the  piuceedin^. 
Any  pcrvon  %vishing  to  become  a  party 
In  any  procseding  herein  must  file  a 
patitioQ  to  intervene  in  aocordance  with 
the  Comiaisaion's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  b« 
unneoesaary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lob  0.  Caabofl. 
Sacretary 


(Fang  Codr  K-tnoat  SwKmi. 
OocMt  na  aNddBMaad 


O— Ajnandmant  to  (Mat*  •cra^ya  E— Total  Sucoaaaion.  F— ParlW  Soccailonl 


Purctiaaaf  vxj  tocatton 


DaacfipAon 


a-M«1-00l    0.  Fab  X  ISM 

Q-r2S4.-000  0.  Fat)  8.  1988 
aei-BTO-OOO   D   Fat  8,  1980 

ci»-»«i-ooo  (a7»-ei2i    o. 

JW1  18.  laea 
cm»-z**-ooc)  (cwt  isein.  o 

Jar  ia  laes 
cwa-iM  000   (CiTr-io?)    o. 

Jan  23  iae« 
Cia»-28«-000   [00*^0(0^    0. 

Jan  n.  1988 
Cia8-2»4-000    lO   17411   0001 

D   Fab  8.  I9e« 

C«»-»e-O00     (081^3801      0 
Fab   8    1989 

ae»-»7-ooo    fO-s«Bi)     o 
Fab  s.  taea 


S««i  EjqXoraaon  and  ProduOon  Contpany.  P  0 

Ba  288a  Dala*.  TX  7U21 
Maraeion  Oi  Con^jwiy.  PO    Bo*  3128.  Houa- 

toi\  TX  772&1 
UKO  OS  and  Qa*  Coanpwiy.  OvMon  ot  Aaarv 

ac  RIcHlaW  Cornpwiv   P  O   Boa  2818.  Data*. 

TX  75221 
Sotvo    PaktJtawTi   Corvtw^.    PO     Box    4587 

Mouaton.  TX  77M0 
Sohto  Palroiaum  Corr%)ani  


B  Paao  HtLfM  Qa*  Coinpany.  South  FuBarton  A*aanw>  10-1-88  to  Amooo 
Plant.  Anctawt  County.  Taxaa  ProdMcaoo  Company 

Tannaaaaa  Oaa  PipaSna  Company.  Hayaar  ,  Arnqnad  10-1-88  to  P*<M  F 
FMd  Vtctona  Mid  Catxiun  Coi«i8a«.  Taaas.     ;      Bamfwrt 

Tawnaaaaa  Oaa  PlpaSna  Company.  Waal  Oatu  Asaignad  10-1-87  to  CJwvron 
Btocfc   83   FiaM.   Plaquamr^aa   Pvla^.   LcuMt-         U  S  A.  mc 


'J 


Owiffor,    USA    mc.   Bon   3725,   Wouaton.   TX  , 

772M 
Tannaoo  OS  Conipwiy.  P  O    Beat  52332.  Houa-  . 

ton.  TX  77062  ' 

ARCO  08  and  Oaa  Compviy  CXviator  ol  Anwv  , 

•c  RcfHtoid  Conpary 

ARCX)  CM  and  Oaa  Company   OMmor  o«  Allan-  ' 
He  RlcnAatd  Compw>y 


B  Paao  rubxal  Company.   Laa  Cocnty.  Naw 

Uaxloo 
Naani    Oaa    Ptoa*na    Company    o*    Amarlca. 

Baavw  County.  OkJaftonw. 
Ciaaa  Sarvica  Oaa  Company    Hamp^a  County. 


Ski  I 


and  Production  Cxxripany 


lOffcama  Naft^al  Oaa  Conipwiy.  NE  WaynoM 

Ratd.  Woods  Comi^.  OWahoma. 
Unaad  Oaa  Pipa  Una  Company.  Sunnaa  Fiatd. 

Tan-atxxYia  Panab.  LouMMna 

Lona  Star  Gaa  Con^iany.  a  Drviaton  of  EH- 
SERCH  Cofpormaon.  Daxlaf  E«a«  Fiatd, 
CooM  Cokfity.  Taxaa 

El  Paao  Ha^inl  Oaa  Company  S  FuSarton 
F^atd.  An*««a  County.  Taxaa 


Aaaignad   10-1-88  to  PresadK) 

Oi  Company 
Asaignad    10-1-88   to   Praaidto 

OSCompaffy 
Aaaignad    1-3-88   to   Shwman 

Enargy 
Aaa^ywd  12-1-8S  lo  nunia 

Pa*o»aum.  toe 
Asaignad  5-1-88  to  Mobi  CM 

Exptoraaon     and     Produong 

Southaaat.  Inc 
Asaignad  1-1-87  to  Hondo  CM 

8  Gas  Company 

Aaaignad    10-1-88    to    Exxon 
Corputaauti 


_i_ 


|FR  DfX.  8»~8235  KUed  »-*-8»;  8  45  am] 
aaxan  cooa  mj-ay-m 


Offica  of  Foaai  Enargy 

(ERA  Dockal  No.  M-TI-MOl 


intaico  AJuMinuM  Corp^  CondMonal 
Ordar  Qrmtlng  Blankat  AuthorlKatton 
To  InHMrt  Naturai  Oaa 

AOaitCY:  Office  of  Fossil  Energy 
Department  of  Energy 
ACnow  Notice  of  a  Conditional  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas 


SuasaiANY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 


gives  notice  that  it  has  issued  a 
conditional  order  granting  Intalco 
Aluminum  Corporation  (Intalco)  blanket 
authoriTation  to  Import  natural  gas  from 
Canada  The  order  issued  In  ERA 
Docket  No  88-ri-NC  conditionally 
authorizes  Intalco  to  import  up  to  2  Bcf 
per  year  of  Canadian  natural  gas  over  a 
two-year  period  for  use  as  fuel  in  its 
aluminum  smelting  plant  located  in 
Femdale.  Washington. 

A  copy  of  this  order  is  available  for 
Inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue.  SW  .  Washington.  DC  20585, 
(202)  586-©478.  The  docket  room  is  open 
between  the  hours  of  8:00  am  and  4:30 


p  m..  Monday  through  Friday,  except 
Federal  hoUdays. 

Issued  in  Wsshington,  DC,  February  2a, 
1908 

|.  Allen  Wamplw, 
Assistant  Secretory  Fossil  Energy 
(FK  Doc   8»-524«  Filed  3-6-89;  8:45  am] 
aajjNQ  cooi  •aaa.ai-a 


Otfica  of  Haartngs  and  Appaala 

Caaaa  Had  During  Waak  of  January  6 
Through  January  13,  1989 

During  the  Week  of  January  6  through 
January  13,  1969,  the  appeals  and 
applications  for  relief  li8*ed  in  the 


Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  alto  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
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these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 


notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energj',  Washington.  DC  20585 
George  B.  Breznay, 

Director.  O^ice  nf  Heanngs  and  Appeals. 
March  1,  1989. 


List  of  Cases  Received  by  the  Office  of  Hearing  and  Appeals 

[Week  on  Jan.  6  through  Jaa  13.  1989] 


Dale 


Name  and  tocalton  o(  appbcani 


Dae  14,  1988 j  Belndge/Soulh  D«(ota  Pierra,  SO 


Jan.  10.  1989. 


Jaa  11.  1989.. 


Do. 


Do. 


Jan  12.  1989  . 


Alaaka.  Ancftoraga.  Al 


Gtan  MRner.  SeatOa,  WA.. 


MA  Malik.  HarttoroL  CT.. 


Case  No. 


RM-8-14t 


KFA-0254 


KFA-0253 


KFA-0252 


Occupational    Health    Legal    Rights    Foundatwn.     KFA-0255 
Washington.  DC 


Frank  L  Bordell.  BaMslon.  NY . 


Do - Ananoil/Buf^ng  Sales  Assoc..  Si  Louis,  MO. 


Do. 


Do. 


Do „ 


Do- 


Amino</Crty  o»  Tutea.  Sl  Louis.  MO 


Ammoil/Enaon  Corp.,  St  Loias.  MO 


Aninoll.'Fred  G  McKenzie  Co  .  St  LoUs,  MO.. 


KFA-025e 


RR 139-42 


RR 139-43 


RR139-44 


RR 139-45 


Plaquemines/ Shell  Oil  Co  .  Hardin,  KY RR305-2 


Type  o<  sutxnasnn 


Request  tor  modificatjon/ rescission  «  granted  The  Jan  2i    1967 
decision  and  order  eaued  to  Sou8)  Dakota  «>ouW  be  moctfed 
regarding  the  state  s  plan  submitted  in  the  Beindge  second 
stage  refurx)  proceeding 
Appeal  ol  an  information  request  denul    M  granted   The  Dec    7 
1988,   Freedom  o<  Intorrriation  request  der>ial  issued  tn   the 
Office  o(  MarwgeiTwnt  and  Intormaaon  SysteiTx,  Bcomorwc  Reg^ 
ulatory  Administration,  nnoukl  tie  rasonded  ano  the  State  o< 
Alaska  wouk)  receive  access  to  C8rtav>  reports  submned  t>y  oil 
refiners  in  1977-81   pursuant  to  the  DOE*  eotmements  pro- 
gram. 
Appeal  o(  an  information  request  denal   H  granted   The  Dec    15 
1988.  Freedom  of  trtormation  request  denial  issued  by  the 
Albuquerque  Operations  Office  arouW  be  resanoed  and  Gten 
Milner  wouk)  raoawe  a  wanrer  of  fees  and  access  to  doctmerMs 
regardKig  tfie  sh^iment  of  Tndertt  nuclear  wvheads  to  Bangm 
Appeal  oi  an  informalion  request  denial.  If  granted  The  Dec  ?0 
1988  Freedom  of  Information  request  demal  issue  by  the  Oak 
Ridge  OperaHoctt  Office  woiAj  be  reaonbed  ana  MA  Ma» 
woukj  receive  access  to  certaai  documents  thai  contvi  igKta& 
sified  controHad  nudaar  ir*xmation 
Appeal  of  an  mtormation  request  denMH.  N  granted   The  Dec    2 
1988,  Freedom  of  IntormatKin  request  deniai  issued  t>y  the  Oak 
Ridge  Operations  Office  wouW  be  reaonbed  and  the  Occups- 
bon  HeaMti  Legal  Rii^its  Foundation  wouki  receive  a  warver  o* 
fees  for  requested  »itormalKin 
Appeal  ol  an  intormaaon  request  denial    M  granted   The  DOE  s 
Naval  Reactors  Office.  Schenectady.  NY.  wouM  be  requred  Ic 
respond  to  t«vo  requests  submitted  by  Frank  L  Bordet  or  July 
7.    1966   and   July    17,    1988   and   Mr    BordeH   wouto   recarve 
access  to  M«  documents  regardng  tfie  separations  process 
research  urit  arxj  certain  kigtiooks 
Request  for  modification /rescission  M  granted  The  Dec  13   1988 
decision  and  order  (Case  No  RF139-190)  ssued  to  the  Boring 
Sales  Assoc  wiouk)  tie  modMed  reg«Tling  the  firm  s  i^opkcatior 
tor  refund  submitted  m  tfie  Am»Ki*  refund  procooOng 
Request  tor  modification/ rescission.  I)  graraed  The  Dec  13.  1988 
decision  and  order  issued  to  the  City  ot   Tulsa   (Case   Nc 
RF13&-ie9)  nKOukl  be  modified  regart*ng  the  trm  $  appkcatxy 
for  refund  submitted  m  the  AmmoU  refund  proceedng 
Request  lor  moditeatnn/resassioa  If  grwited  The  Dec   ^  3   1 96e 
decision  arxl  order  (Case  No  RF 139-201)  esuea  ic  the  Ensor 
Corp    woukj  be  modified  regarding  ttie  firms  applioatio<^  ley 
rehjnd  sutxmtted  m  the  Ammoil  refund  proceeding 
Request  for  modification /resasson   If  granted  The  Dec  7    1988 
decision  and  order  (Case  No  RF139-159)  issued  to  ttie  P'ed  G 
McKenzie  Co  wooW  tie  modified  regarding  the  firm  s  apoiicatiOf 
for  refund  submitted  m  the  Aminon  refund  proceeding 
Request  for  modification /rescission   H  granted   The  Dec   14    '98S 
deosion  and  order  (Case  No   RF305-13)  issued  tc  rie  Shel'  Or 
Co  wouW  be  modified  regarding  ttie  firm  s  apphcatiof,  fo"  retjnc 
submitted  m  ttie  Plaquermrwc  retundprooeecfeng. 
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Refund  Ap*>ucatkdn8  Rcccrvto 

tVWMk  a(  Ok  n  tvoug^  Jar  *.  iMO 


OaM  fCMtvd 


I0( 
rMjnd 

nam*  oT 
ralund 


H(K  24.  1M7 
Ok   U.  1M7 

Do. 

0& 


Do 

OOl 

Oo 

Ok  n.  laea 

J«v  «.  19S9^, 
Do  - 

Jm\  9   tM« 

Da 

Oa 

0» 

Oa 


CorponOor 
I  AmocO'  So^Jt^ 
Dakota 
Amoco/ Soulti 
Dakota 
;  V\c»^•^l/Sout^ 
Oaiiota 
Pato  PWo/ 
Soutn 
Dakota. 
,  Boti  »ySoutn 
I      Dakota. 
Co•n•/Sol/t^ 

Dakota. 
Gataa  Laaoact 
Oyporanon 
.   T*io-SWt«  « 
I      Qfooary 
.1  AT   WWIar\a 
Companv 
Amoooy 


0».. 


0&. 


Bob  I  Quatt, 
Sarvtoa,  mc 

D40  Oatty 

Wrn\  Homay 

Cvoi 
Managa- 


Corpof  aMofV 
Taddy  B 
Vicare 

Sc^mac^al 


RF2W-ei 
RQ3 1-494 

PQI  .490 
RQ6-497 

WQ3»^-49« 

002-490 

RF317    1 

Rf  30O  1CW65 

Rf3U  r 

RQ?5t  -493 

RF3i>  15 

RF7tJVJ787 
RF30S-10 
RD272   74782 

RF300-1(»5« 

R^ 300-10657 


Refund  Appocations  Recejved — 
Continued 

CWaak  o<  Oac  M  (tvou(r  -l*^  *■  ^M> 


Do. E*r«  Quii 

Do i  MoCraryi  (mM 


Jan   n 

Do 


19«9 


Lynch!  Cromry 


J^    12.  1969 


Do 


Da 


Jan.  6.  1908  tfv\j 
J«v  13  1989 


Do.. 


Do 


Oo 


Confrota.  (nc 
Maddan  CM 

Company 
Cokna/ 

Wtaconan 
Parry  Oaa/ 

Wlaoonan 
Cruda  04 

Ratund 

ApptcarKr* 

Racatwd 
tMrptri  04 

Ba«wid 

Apptcationa 

Racafvad 
AtlantK 

RKh4iatd 

Ratund 

A{]f]*cationa 

Racatvad 
Eaor  Raft^xJ 

Adpacauona 

Racwvad 


RF30O-1066e 
RF300- 10069 
HF313-16 
RC272-1fl 

RF310-337 

RQ2-500 

RO18»-501 

RF272-7S204 
»»u  RF272- 
7S220 

RF309-733 
Vru  RF309- 
733 

RF  304- 7628 
nvM  RF304- 
76M 


RFM7-7497 
Vv\i  RF307- 
7818 


F1l*d  During  ttM  WMk  of 
0«c«(ntMr  30  Through  January  S,  19M 

During  the  Week  of  December  30 
through  January  5, 1989.  the  applications 
for  relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  EKDE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washmgton.  DC  20585. 
G«or|«  B.  Braxnay, 

DirtKhir.  Office  of  Hearings  and  Appeals. 
March  I.  1969. 


[FK  LVx.  80-5247  Flleti  y-«-(»  8  45  am] 
■LUMQ  COOC  MM-ei-M 


List  of  Cases  RECErvEo  by  the  Office  of  Hearings  and  Appeals 

(Waak  ot  Oac  30  firough  Jan   5.  1969] 


Jan   4    I9«t9 


J«<   4    19A0 


Nwna  and  location  o<  apiitcant 


CaaaNa 


MamatKmal  Dr4kng 
WaaNngton.  DC 


I   E»p«orttion  Corporation,      KEQ  0036 


Typa  ol  aubmnann 


Mann  Motor  Olla  Inr    ParKvary.  NJ.. 


RR272-2? 


Patmon  «or  Sp«3*  Radrasa  It  granlad  Tha  Oflloa  o<  Haanno*  and 
Appaala  wouM  rastora  to  (Tia  Patrotana-Lomtta  aacrcm  acoxvit  ■ 
•um  aqual  to  tha  vnouni  ol  i  ratund  raquaatad  by  kftamattonal 
Omtng  and  Expkxation  Corporation 

Raquaat  tor  Uodlfica&on/ Racaaaaon  It  grantad  'Hia  Dacamber  1. 
1968  Oaoaton  and  Ordar  laauad  to  Uarm  Motor  Olla.  mc  would 
ba  raacmdad  (Caaa  No  RF272-69e42)  and  tha  firm  would 
racarsfa  a  ratux)  n  (ha  Cruda  0>  rafur«)  prticaadrv 


Refund  Applications  Received 

[Waak  o(  Oac  30  trvough  Jan  5.  19691 


Nama  ol  ra^nd  procaadmg/nama  d  ratund  apptearM 


1230/86  lfw\j  1   S.  89     i  C/\«ja  0«  Ratund  Applteationa  Racaiv«j 


12  30.  88  mr\i  1  i- 89 
12  30/88  lf»u  1  i.  89 
12  30-88  ltir\j  1  %  89 
1    189  . 

1  l-B*. 
l'3/8». 
1/3/89. 

i/4/se. 


Murpny  CM  Ratirid  AppacaOona  RacaMVd 

Adantic  RicntWM  Ratund  AppkcaOona  Racarvad.. 

t»on  Ratund  AppkcaDona  Racatvad  

H^X<way  O*   Inc  _ - 

R«T>ak  I  Baltway  Qu» 

Oalaa  Gk*  Sarvica 

CJty  ol  Ciraanaboro      __________________ 

Mi4*  0«  Oonnmrf 


Caaa  No 


RF272-75191    thnj    RF272-75203 

RF309-718  tf¥U  RF309-732 

RF304-7e04  tfvu  RF304-7625 

RF307-7383  tf»u  RF307-7496 

RF314-fl 

RF300- 10652 

RF300- 10653 

RF 300-10664 

HF310-336 


(FR  VkK  90-5246  Filed  3-6-60:  8  45  am] 


Issuanoa  of  Dodakma  and  Ordara 
During  Waak  of  January  23  Through 
January  27,  IMS 

During  the  week  of  January  23  through 
January  27, 1999.  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Restrepo  &  Associates,  1/27/89,  KFA- 
0250 

Restrepo  &  Associates  filed  an  Appeal 
from  the  denial  of  a  Request  for 
Information  which  the  firm  had 
submitted  under  the  Freedom  of 
Information  Act  (FOLA).  In  considering 
the  Appeal,  the  Office  of  Hearings  and 
Appeals  (OHA)  found  that  the  FOLA 
officer  incorrectly  interpreted  the 
request  as  one  for  the  "creation  of  a 
statement  by  DOE"  and  therefore 
conducted  a  search  for  the  wrong 
documents.  The  OHA  remanded  the 
case  to  the  Office  of  Administrative 
Services  and  directed  that  Office  to 
search  for  any  existing  documents 
responsive  to  Restrepo's  request. 

Request  for  Stay 

Kenneth  Walker.  1/26/89,  KRS-0010 
Kenneth  Walker  filed  a  submission 
with  the  Office  of  Hearings  Appeals 
(OHA)  of  the  Department  of  Energy 
(DOE)  seeking  a  stay  of  an  evidentiary 
hearing  scheduled  in  connection  with  an 
enforcement  proceeding  involving  Mr. 
Walker  and  Southwestern  States 
Marketing  Ck)rporation.  Specifically. 
Walker  requested  that  OHA  stay  the 
evidentiary  hearing  pending  disposition 
by  OHA  of  a  Petition  for  Special 
Redress  which  Walker  had  filed  at  the 
same  time  he  tendered  his  stay  request. 
Walker  contended  in  his  stay  request 
that  a  favorable  ruling  on  his  Petition  for 
Special  Redress  could  make  an 
evidentiary  hearing  in  the  enforcement 
case  unnecessary.  In  considering 
Walker's  request.  DOE  first  found  that 
Walker's  request  failed  to  address  any 
of  the  criteria  OHA  considers  and 
weighs  in  assessing  a  stay  request.  DOE 
further  held  that  there  is  an  important 
public  interest  in  the  expeditious 
consideration  and  disposition  of  case 
submitted  to  OHA  and.  for  this  reason, 
OHA  generally  adheres  to  a  policy  of 
declining  to  delay  enforcement 
proceedings  by  linking  them  to  other 
proceedings.  DOE  noted  that  the 
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enforcement  proceeding  involving  Mr. 
Walker  has  been  pending  before  OHA 
for  over  four  years  and  that  OHA  has 
attemped  to  establish  the  framework  for 
an  evidentiary  hearing  in  that  case  on 
three  separate  occasions.  Finding  that 
any  further  delay  in  the  enforcement 
proceeding  would  be  contrary  to  the 
public  interest,  DOE  denied  Walker's 
request  for  stay  of  the  evidentiary 
hearing. 

Refund  Applications 

Art  Lepak.  et  a!.,  1/25/89.  RF272^4783 
etal. 

The  DOE  issued  a  Decision  and  Order 
approving  33  Applications  for  Refund 
filed  in  the  crude  oil  refund  proceeding. 
The  DOE  found  that  the  applicants,  all 
end-users,  met  the  eligibility 
requirements  by  supplying  their  actual 
or  estimated  purchase  volume 
information  for  their  commercial  or 
agricultural  activities.  The  DOE  granted 
the  applicants  a  total  refund  of  $5,983. 

Biil  Scblutt,  el  al..  1/23/88,  RF272-5227 
etal. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  six  applicants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973,  through  January 
27, 1981.  Each  applicant  used  the 
products  for  various  activities.  Each 
applicant  determined  its  volume  claim 
either  by  utilizing  actual  purchase 
records  from  the  crude  oil  price  control 
period  or  by  estimating  its  petroleum 
consumption  during  that  period.  Each 
apphcant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
found  injured  based  upon  the  end-user 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $133. 

Bob  L  Hartneff  Exxon,  et  al.,  1/25/89, 
RF272-63159.  et  al. 
The  DOE  issued  a  Decision  and  Order 
denying  23  Applications  for  Refund  filed 
in  the  Subpart  V  crude  oil  refund 
proceedings.  Each  applicant  was  a 
reseller  or  retailer  during  the  period 
August  19, 1973  through  January  27. 
1981.  Because  none  of  the  applicants 
demonstrated  that  it  was  injured  due  to 
the  crude  oil  overcharges,  each 
applicant  was  ineligible  for  a  crude  oil 
refund. 

East  End  Gulf  Service,  et  ah,  1/24/89. 
RF272-64679.  et  al 
The  DOE  issued  a  Decision  and  Order 
denying  34  Apphcations  for  Refund  filed 
in  the  Subpart  V  crude  oil  refund 
proceedings.  Each  applicant  was  a 
reseller  or  retailer  during  the  period 
August  19. 1973  through  January  27. 


1981.  Because  none  of  the  applicants 
demonstrated  that  it  was  injured  due  to 
the  crude  oil  overcharges,  each 
applicant  was  inehgibie  for  a  crude  oil 
refund. 

Erickson's  Diversified  Corp.,  1/24  '89. 
RF272-32551 

Ths  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  Erickson's  Diversified  Corp 
(Erickson's)  in  the  Subpart  V  crude  oil 
proceedings  Erickson's  was  a  respller 
during  the  period  August  19, 1973 
through  January  27, 1981.  Because 
Erickson's  did  not  demonstrate  that  it 
was  injuried  due  to  the  crude  oil 
overcharges,  it  was  found  to  be 
ineligible  for  a  crude  oil  refund 

Exxon  Corporation /Benson  Manor 

Garage,  et  cl.,  1/25 '88.  RF30-~30:i3 
etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refund 
filed  in  the  Exxon  Corporation  speciai 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end-user  of  Exxon  products.  The 
DOE  determined  that  each  applicant 
was  eligible  to  receive  a  refund  equal  to 
its  full  allocable  share.  T^e  sum  of  the 
refunds  granted  in  this  Decision  is  $2,579 
($2,227  in  principal  and  $352  in  inteTsf). 

Exxon  Corproation/City  of  Cayce.  et  a! . 
1/23/89,  RF307-2263  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  35  Apphcabons  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceediirg.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end-user  of  Exxon  products.  The 
DOE  determined  that  each  apphcant 
was  eligible  to  receive  a  refund  equal  to 
its  full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$18,375  ($15,872  in  princcipal  and  $2,503 
in  interest). 

Exxon  Corporation/Devoe  Bros.,  et  oL 
1/23/89  RF307-2043  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  30  Apphcations  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
apphcants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end-user  of  Exxon  products.  The 
DOE  determined  that  each  applicant 
was  eligible  to  receive  a  refund  equal  to 
its  full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
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S23,9O0  ($20,651  in  pnncipal  and  $3,358 
plus  interest). 

E.xxun  Corporation  Frank  a  Kxxun.  et  al., 
1/27/89.  RF307-22a  et  al. 
1  he  tX3E  issued  a  Decision  and  Order 
conceminjj  eight  Applications  for 
Refund  filed  m  the  Exxon  Corporation 
special  refund  proceeding  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end  user  of  Exxon  products.  The 
DOE  determined  that  each  applicant 
was  eligible  to  receive  a  refund  equal  to 
its  full  allocable  share.  The  sum  of  the 
refunds  granted  In  this  Decision  is  $2^74 
($1,965  In  principal  plus  $309  in  interest). 

Exxon  Corporation /Sampson  Hamr:ck. 
et  al..  1/27/89.  fiF307-.50S9  et  al. 
The  DOE  issued  a  Decision  and  Ortl«r 
concerning  29  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding  E<ich  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end  user  of  Exxon  products.  The 
IK)E  determined  that  each  applicant 
was  eligible  to  receive  a  refund  equal  to 
Its  full  all(H;able  share  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$26.2*15  ($22,705  in  pnncipal  plus  $3,5an 
in  interest  I 

Exxon  Corporation/Shields  Oil  Co..  cf 

al .  1  2"  89  RFJir  MXXl  I't  al 
The  \KW.  issLuvl  a  Decision  and  Ortlcr 
concerning  4t)  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  pnx  ending  FUich  of  the 
Applic.anis  pun. based  directly  from 
Exxon  and  was  either  a  reselU-r  whose 
allocable  share  is  less  than  $5  (XW  or  an 
end  ust-r  of  P'xxon  pr()(lu(  ts   The  DOE 
determined  that  each  applicant  was 
eliKibit'  to  rf(  five  a  refund  eijual  to  its 
full  aildi  alilf  share    The  sum  of  the 
refunds  iiranted  in  this  [)e(  isum  is 
$J4,.'i'0  i$J4,m«)  pniK  ipal  plus  $4,710 
inleri'st! 

f'K\,>n  (  ,    KiirotiunVVfir  Fuel  Co.  Inc.. 
ii:\U!y  .50*-/,  Crockett  Oil  Co.  RF 
307-5078.  Tn  County  Oil  Co..  Inc.. 
1  '2'  8Q.  RFMr  5<V1tl 
The  DOK  issued  a  Decision  and  Order 
concerning  .Applications  for  Refund  filed 
by  Weir  Fuel  (^o.  Inc..  Oockett  Oil  Co.. 
and  Tri  County  Oil  Co  .  Inc.  in  the 
Exxon  C'orporation  special  refund 
pnK;eeding   All  three  firms,  wholesale 
distnbulors  of  F^xxon  products, 
purchased  directly  from  Exxon  and  their 
allocable  shares  exceed  the  $5,000  small 
claims  threshold  established  in  the 
pjixon  proceeding  However,  in  the 
Exxon  proceeding  a  reseller  applicant 
whose  allocable  share  exceeds  $5,000 


may  elect  to  receive  as  its  refund  the 
larger  of  $5,000  or  40  percent  of  its 
allocable  share  up  to  $50,000.  In  the 
present  cases.  $5,000  is  greater 
Accordingly,  the  refund  granted  each 
firm  in  this  Decision  is  $5,706  ($5,000 
pnncipal  plus  $786  interest).  The  refunds 
granted  in  this  Decision  total  $17J67. 

Gulf  Oil  Corporation/ Baltimore  Gaa  & 
Electric  Company.  RF300-S444; 
A  tlantic  City  Electric  Company, 
1/26/89  RF300-6831 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  two  public  utilities  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
The  applications  were  decided  using  a 
presumption  of  injury  and  the  applicants 
were  required  to  pass  the  refund 
received  through  to  their  respective 
customers  and  to  notify  their 
appropnate  regulatory  bodies  of  the 
receipt  of  the  refund  money  The  total 
amount  of  the  refunds  granted  in  this 
Decision  is  $61,558. 

Gulf  Oil  Corporation/H.L  Fuller  6-  Son. 

Distr..  et  al..  1/26/89  RF  300-2490. 

etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund 
submitted  by  consignees  in  the  Gulf  Oil 
C^orporation  special  refund  proceeding. 
Edch  application  was  approved  using 
the  10  percent  presumption  of  injury. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $2,904. 

Gulf  Oil  Corporation  Pickett's  Gulf,  et 
al..  1/25/89.  RrjOOSJOO.  etal 
The  DOE  issued  a  Decision  and  Order 
concerning  85  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding   Each 
application  was  approved  using  a 
presumption  of  injury  standani  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$141.. MS 

Gulf  Oil  Corporation  'Tenres'^ee  Valley 
Authority.  123/89.  RFJOO- 1998 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Tennessee  Valley  Authority 
('T\'A),  a  public  utility,  in  the  Gulf  Oil 
Corporation  special  refund  proceeding 
The  amount  of  the  refund  granted  in  this 
Decision,  which  includes  both  principal 
and  interest,  is  $13,905. 

Gulf  Oil  Corporation /Walnut  Grove 
Shopette.  1/24/89.  RF300- 10660 
On  November  7.  1968,  the  Office  of 
Hearings  and  Appeals  (OHA)  issued  a 
Decision  and  Order  in  the  Gulf  Oil 
Corporation  special  refund  proceeding 
to  Dale  Bower,  et  al.  (Case  No«.  RF300- 
4941.  et  aJ.)  in  which  Walnut  Grove 
Shopette.  Case  No.  RF300-5112,  was 
issued  a  refund  of  $500.  It  has  come  to 


OHA's  attention  that  Walnut  Grove 
Shopette's  refund  was  based  on  an 
understatement  of  the  firm's  purchases 
from  Gulf.  Therefore,  the  OHA  issued  an 
additional  refund  to  the  finn  on  the 
basis  of  the  difference  between  the 
purchase  volume  approved  in  Gulf  Oil 
Corp. /Dale  Boiler  and  the  purchase 
volume  the  firm  had  demonstrated  in  its 
Application  for  Refund.  The  additional 
refund  granted  to  Walnut  Grove 
Shopette  is  $503. 

Henderson  Oil  and  Butane  Co.,  et  al.    1/ 
25/89.  RF272-379.  et  al 

The  DOE  issued  a  Decision  and  Order 
denying  nine  Applications  for  Refund 
filed  in  the  Subpart  V  crude  oil  refund 
proceedings.  Each  applicant  was  a 
reseller  or  retailer  during  the  period 
August  19. 1973  through  January  27. 
1981.  Because  none  of  the  apphcants 
demonstrated  that  it  was  injured  due  to 
the  crude  oil  overcharges,  each 
applicant  was  ineligible  for  a  crude  oil 
refund. 

Leo  Perk,  et  al..  1/25/89.  RF272-6501.    el 

al. 

The  DOE  issued  a  Decision  and  Order 
denying  28  Applications  for  Refund  filed 
in  the  Subpart  V  crude  oil  refund 
proceedings.  Each  applicant  was  a 
reseller  or  retailer  during  the  period 
August  19,  1973  through  January  27. 
1981  Because  none  of  the  applicants 
demonstrated  that  it  was  injured  due  to 
the  crude  oil  overcharges,  each 
applicant  was  ineligible  for  a  crude  oil 
refund. 

Martin  Gas  Sales.  Inc..  1/27/89.  RF272' 
31610 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  of 
.Martin  Gas  Sales,  Inc.  (Martin)  in  the 
DOE's  Subpart  V  crude  oil  refund 
proceeding.  Martin  was  a  reseller  of 
liquified  petroleum  products  (LPPs) 
dunng  the  penod  from  August  19,  1973 
through  January  27, 1981.  Martin 
purchased  No.  2  diesel  fuel  for  use  in  its 
trucks  for  delivery  of  LPPs  from  its 
terminal  to  its  customers.  Because  the 
diesel  fuel  was  not  resold.  Martin 
claimed  it  was  an  end-user  and  entitled 
to  the  end-user  presumption  of  injury. 
The  DOE  rejected  this  claim,  finding 
that  as  a  reseller  of  LPPs.  Martin  was 
allowed  to  bank  and  pass  through  its 
non-product  costs  including 
transportation  costs.  Moreover,  the  DOE 
pointed  out  that,  as  a  regulated 
petroleum  products  reseller.  Martin 
should  have  records  to  demonstrate 
whether  it  was  injured  by  any  crude  oil 
overcharges.  Accordingly,  Martin's 
Application  for  Refund  was  denied. 


Mobil  Oil  Corp./Ultraipar  Petroleum. 
Inc..  1/26/89,  RF225-9996 
The  EKDB  Issued  a  Decision  and  Order 
partially  granting  an  Application  for 
Refund  filed  by  Ultramar  Petroleimi,  Inc. 
in  the  Mobil  special  refund  proceeding 
that  was  implemented  by  Mobil  Oil 
Corp..  13  DOE  \  85.339  (1985)  [Mobil). 
Ultramar,  a  reseller-retailer  of  various 
petroleum  products,  claimed  a  refund 
based  on  purchases  of  No,  6  residual 
fuel  oil.  No.  2  heating  oil  and  motor 
gasoline  from  Mobil.  An  analysis  of 
purchase  volume  schedules  submitted 
by  Ultramar  indicated  that  the  firm  was 
a  spot  purchaser  of  No. 6  oil.  Ultramar 
did  not  attempt  to  rebut  the  presumption 
of  non-injury  with  regard  to  those 
purchases.  Accordingly,  the  DOE  denied 
that  portion  of  the  firm's  claim.  Ultramar 
was  a  regular  purchaser  of  Mobil  motor 
gasoline  and  No.  2  oil.  Under  the 
relevant  injury  presumptions 
established  in  Mobil,  the  DOE  granted 
Ultramar  a  refund  of  $6,269,  representing 
$5,000  in  principal  and  $1,269  in  interest 
on  those  purchases. 

Murphy  Oil  Corporation/Morris  Oil  Co.. 
et  al.  1/27/89.  RF309-207  et  al 
The  DOE  issued  a  Decision  and  Order 
granting  eight  Apphcations  for  Refund 
filed  in  the  Murphy  Oil  Corporation 
special  refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Murphy  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end-user  of  Murphy  products. 
Accordingly,  each  apphcant  was 
granted  a  refund  equal  to  its  full 
allocable  share  plus  a  proportionate 
share  of  the  interest  that  has  accrued  on 
the  Murphy  escrow  account.  The  sum  of 
the  refunds  granted  in  the  Decision  was 
$8,087  ($7,112  principal  plus  $966 
interest). 

Murphy  Oil  Corporation /Rollette  Oil 
Co..  et  al..  1/26/89.  RF309-118  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  three  claimants  in  the  Murphy  Oil 
Corporation  special  refund  proceeding. 
The  claimants.  Rollette  Oil  Company 
(Rollette).  Tadco.  Inc..  and  Campbell  Oil 


Company,  are  related  through  change  in 
ownership  and  had  filed  applications  in 
part  on  the  basis  of  the  same  purchases. 
The  DOE  examined  the  Purchase  and 
Sale  Agreement  governing  the  sale  of 
Tadco,  Inc.  to  Rollette  and  determined 
that  Tadco,  Ina's  right  to  any  refund  had 
not  been  passed  on  to  Rollette  in  the 
sale.  Accordingly,  the  DOE  denied  the 
portion  of  Rollette's  claim  that  was 
based  on  purchases  made  by  Tadco.  Inc. 
but  approved  the  portion  of  Rollette's 
claim  based  on  its  separate  purchases. 
The  DOE  also  approved  the  refunds 
applications  submitted  by  Tadco,  Inc. 
and  its  related  firm.  CampbeU  Oil 
Company  according  to  the  procedures 
established  in  Murphy  Oil  Corp..  17 
DOE  \  85,782  (1988).  The  total  amount  of 
refunds  approved  in  this  Decision  was 
$10,185,  representing  $8,966  in  principal 
plus  $1,219  in  accrued  interest. 

Rex  W.  Anderson.  1/27/89,  RF272-27711 
The  DOE  issued  a  Decision  and  Order 
denying  a  refund  to  Rex  W.  Anderson  in 
the  crude  oil  Subpart  V  proceeding. 
Anderson  was  a  retailer  of  petroleum 
products  during  the  period  August  19, 
1973  through  January  27. 1981.  Because 
Anderson  did  not  demonstrate  that  he 
was  injured  by  the  crude  oil 
overcharges,  he  was  found  ineligible  for 
a  crude  oil  refund.  Accordingly,  the 
Application  for  Refund  was  denied. 

Rutgers.  The  State  University.  1/26/89. 
RF272-28005 
The  OHA  approved  the  Application 
for  Refund  filed  in  the  crude  oil 
overcharge  refund  proceeding  by 
Rutgers.  The  State  University,  an  end- 
user  of  refined  petroleum  products.  The 
refund  granted  to  Rutgers  is  $6,329. 

Standard  Oil  Co..  (Indiana) /SOUTH 
DAKOTA.  ETAL,  1/23/89.  RM21- 
139  et  al 

The  DOE  issued  a  Decision  and  Order 
granting  a  Motion  for  Modification  and 
Second-Stage  Application  for  Refund 
filed  by  the  State  of  South  Dakota  in  the 
Standard  Oil  Co.  (Indiana),  Belridge  Oil 
Co.,  Vickers  Energy  Corp..  Palo  Pinto  Oil 
and  Gas.  Bob's  Oil  Co.,  and  Coline 


Casobne  Corp.  special  refund 
proceedings.  South  Dakota  was  given 
permission  use  to  $63,000  of  previously 
allocated  Amoco  II  funds  to  finance  a 
program  of  matching  grants  to  homes, 
small  businesses,  and  non-profit 
organizations  for  energy  efficiency 
improvements.  South  Dakota  was  also 
permitted  to  use  $61,425  of  pre\iously 
allocated  Amco  II  funds  to  purchase  a 
vehicle  to  test  the  volumetric  accuracy 
of  ser\-ice  station  pumps.  South  Dakota's 
final  proposal  vkas  for  a  program  to 
assist  low-income  homeowners  with 
furnace  tune-ups  or  replacements  For 
this  program.  South  Dakota  was 
permitted  to  use  a  total  of  $141,698  of 
previously  allocated  Amoco  II.  Amoco  I. 
and  Belridge  funds.  In  additioa  it  was 
permitted  to  use  $74,381.  derived  from 
the  following  funds:  SZ7  in  undistributed 
Amoco  /  funds,  $65,386  ($55,776  in 
principal  plus  $9,610  in  interest)  in 
undistributed  An>oco  11  funds.  $1,576 
($825  in  principal  plus  $751  in  interest)  in 
undistributed  Vickers  funds.  Sl.OW 
($427  in  principal  plus  $632  in  interest)  in 
undistributed  Palo  Pinto  funds.  $2,159 
($986  in  principal  plus  $1,173  in  interest) 
in  udistributed  Bob's  funds,  and  $4,174 
($1,457  in  principal  plus  $2,717  in 
interest)  in  undistributed  Coline  funds. 

Total  Petroleum.  Inc./Grohs  Oil  Co.  Inc. 
et  al.,  1/26/89.  RF310-110  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  10  Apphcations  for  Refund 
filed  by  purchasers  of  motor  gasoline 
and/ or  No.  2  oils  from  Total  Petroleum. 
Inc  The  apphcants  sought  a  portion  of 
the  setdement  fund  obtained  by  the 
DOE  through  a  consent  order  entered 
into  with  Total.  Under  the  standards 
established  in  Total  Petroleum  Inc.,  17 
DOE  1  85.542  (1986).  the  DOE  granted 
refunds  in  this  proceeding  which  total 
$101,487  ($38,372  principal  and  $13,115 
interest). 

Crude  OU  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decisions  and  Orders 


^4am• 


DetMCk  Farms.  «t  «/ 

Ho*»«rd  Batch,  at  « 

M.  C.  JonM  Trucfcmg  Co..  ae  a/.. 


Case  no 


RF272-45000. 
RF272-.3323 ... 
RF272-47200 .. 

Rod  Heinncht.  »t  1 RF272-47600  .. 


No  t* 


Total 
fa*un<te 


1/23/88 
1/25 '89 
1 ■23/89 
1/23 '89 


145 


191 
143 


S3.69e 
1.080 
1.131 
4.013 


Dismissals 

The  followdng  submissions  were 
dismissed: 


Name 


Case  No. 


Alexander's  Gulf  Service  Station . .       RF300-8142 
Al>yn  Oil  Company.  Inc I       RF307-7164 


Name 

C«mNo 

Bakar'a  <;MrMr>  .<;oMinn 

RF307-2054 

Bin  YorVs  QuR  Servioa-   . 

RF300-8910 

a6i2 
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Copiet  of  the  full  lexl  of  thftii* 
tlm:iiftana  wnd  onW*  are  rvailaM«  ifi  fbw 
^\lU\tc  Rfffenmr*  Room  o*  th*  Uff^rt-  of 
M^Miiniia  and  Appeitla.  HUmhi  lK-234. 
Kurrvatiil  Buikiing.  lOUO  la  dependence 
Avenue.  S.W  .  Wa>h««too.  DC  20Sa&. 
Monday  through  Fnday.  between  the 
houn  of  1  iXi  p.m.  and  S.DO  (Mn..  except 
federal  Itoiidaya.  They  are  aiao  arulaUc 
in  Ejtet^y  fJoaofitrntent.  hmdarttJ  Energy 
iiuidelme*,  a  cammercially  puhtiabed 
l()0*e  leaf  reporter  lystem 
M<tnJi  I.  I9I« 

DimUir  ( »^^irp  erf  H«mn^:a  amfAppfvit 
|KR  IVh     HH- S.;44  Filed  i  «V  ♦».«. 4ft  •ml 
a«j.Ma  COOK  Ilia  »i-4i 


EXfOKJ-m^Cm  BANK  OF  TWE 
UNfTED  STATES 

Op«n  Mo«tJng  of  tt>«  Advisory 
CenMnme*  o<  ttte  E)q>Oft-traport  Bank 
ot  mm  Unit«d  StiMM 

S'ti/r-'u/ry  Tht-  Aciviiory  Cummittce 
wiM  cstabliahfd  hv  Pub.  L  flB-  im 
Nuvfmh«T  W  14HJ.  to  advtse  tha  Fxport 
Import  H.ink  on  its  pmj^rams  anil  to 
provult-  lomments  for  inclusion  in  the 
reports  of  the  Kx port  Import  Bnnli  to  the 
United  States  (Congress 

yimf  and  Pkirr  Tuesday  Marrh  21, 
\9m.  from  9  JO  a  m.  to  12UX)  noon.  Tbe 
meeting  will  be  h«ld  at  Exunbank  in 


Room  1143.  ail  Vennont  Avenue,  NW.. 
Wuiun«UMi.  DC  20671. 

Agenda:  Tbe  meetinf  agendm  wiil 
mdude  a  diacxnaton  of  the  foiiowtog 
topics:  FinaBdaiy Budget  Report 
Congrmskmai  Sutua.  Mixed  Credit 
Report  Clty/St«te  Report. 
Competiti»eTi«ii»  Report  Prev>ew.  198© 
Sub-(^minittpr  Topics,  and  other  topics. 

P'jN:r  PnrliripaTuin:  The  meeting  will 
Kr  open  to  pubttr  participation,  and  the 
Irtnl  15  minutes  will  be  set  aaide  for  oral 
questions  or  cumments  Members  of  the 
public  mny  alao  file  wntten  statement(s) 
heforp  or  after  the  meeting.  In  order  to 
permit  the  Export  Import  Bank  to 
arraoge  suitable  ttLCominod<itiun&, 
members  of  the  puWiC  who  plan  to 
dttt-nd  the  meetui^  should  notify  Joan  P. 
Harns,  Room  »35,  811  Vermont  Avenne. 
NW  .  WHHhington.  DC  20571.  (202)  506- 
8«~1,  not  Irtler  thnn  Marrh  20.  1989.  If 
any  p»Tson  wishes  auxiliary  aids  (such 
as  a  language  inferprefer)  or  other 
sperial  arrommodBlions.  plense  contact 
pnor  to  Marrh  16.  1«W9,  fhe  Offrce  of  the 
Serrrfarv  Room  W5.  ffll  Vermont 
Avenue,  NW  ,  Washingtoa  DC  20671, 
Voice-  (2021  ,V»-Mn  or  TDD:  (2021  535- 
3913 

Further  InfnnnaUon.  For  further 
information,  contact  Joan  P.  Ikrris, 
Room  9a3.  ni  Vermont  Avenue.  MA/.. 
Washington,  DC  20571.  (202]  566-8fl71. 

loan  P  Harris. 

Cofjxiruie  Secreturfr 

\yH  I)oc  n-6l«3  Ftiad  3~«~n:  ft4&  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 


Elystan  I 

Hoboken,  NJ-,  Appointment  of 


Notice  is  hereby  gnren  that  pursnant 
to  the  authority  omtatned  in  section 
5(d1(»WAKi).  of  the  Home  Omers  l-o«« 
Art  of  1933.  as  amended.  12  US.C. 
1464(crM«)fAXt|.  »nd  12  I'  S  C.  ITtTlr 
lcU2)  [\962].  as  amended,  the  Federal 
Home  Loan  Bank  Board  was  duly 
appointed  the  Federal  Savings  and  l^an 
Insurance  Corporation  as  sole 
conservator  for  Klysian  Federal  Savings 
Bank  Hoboken,  Nj  an  Febrviary  1ft.  1989. 

Duled  February  rs.  ttWB 

By  thi«  Federal  Home  Lnun  Bank  Board. 

|ohn  F  Chizzoai. 

Aan'ulnnt  Secnrfnrv  to  thi'  Bnvrd 

|FH  Doc  W-UVJ  Filed  J-9-W  ft^S  aas| 

WLimn  coot  tna-n-a 


AModetkm. 


Notice  is  hereby  given  tbat,  pursuant 
to  the  authority  contained  in  section 
5(d)(6MAl|i).  ef  the  Home  Owners'  Loan 
Act  of  1933.  as  amended.  U  U.S.C. 
1464(d)(6)(AMi)  U»2).  "»<*  ^  'J  S.C 
17aic(cH2)  (1982^  as  amcoded,  the 
Federal  Home  Ijoan  Bank  Board  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole 
conservator  kir  Harixon  Federal  Savings 
and  Loan  Association.  Baton  Rouge, 
Uiuisiana.  on  February  16, 1999 

Dated.  Febr\iHry  23.  1988 

By  Ihr  KederaJ  Horn*  Loan  BmiW  Board. 
|ohn  F.  Ghisxoni. 
A. ts  I  slant  Serrftcry 
I  FT?  D<M    8»-S2">4  FHed  3-*-»:  8-45  am] 
aaxMO  coot  sm-si-n 


OccMentai/Netoraalta  Fedvai  Sevtage 
Bank,  Omaha,  HE;  Appofrrtmenf  of 
Conoervator 

Notice  is  hereby  giv«n  that  ptirsuant 
to  tbe  authority  coiUained  in  section 
5(d)(bMA)(i).  of  the  Home  Owner's  Loan 
Act  of  1903.  as  anendedL  t2  U.S.C 
1464(dM8>f  AKi).  and  12  U.S,C.  17010 
(cM2Hia62).  as  araefided.  tbe  Federal 
I  tome  Loan  Bank  Board  wao  duly 
appointed  the  Federal  Savieigs  and  Loan 
Insurance  Corporatkn  as  sole 
conservator  fcir  Ocddental^ebraska 
Federal  Savings  Bank,  on  February  It, 
1989. 

Dated  February  23, 19Sa. 

By  the  Fe<itral  lioma  Loan  Bank 
lofaa  F.  Ghixzool. 
Aasistaat  Secr»tary. 
[TR  Doc  88-4256  Filed  3-a-».  8t46  amj 


Souttwsset  »ev«nos  Leen  Aseoctotiow. 
PtMenta.  AZ;  AppoMment  of 
Conearvalor 

Notice  is  hereby  given  tbat  porstiant 
to  the  authority  contained  is  section 
408(cMlHBMiMl)  of  l*>e  National  Housing 
Act.  as  amended.  12  U.S.C, 
172a(c)(lMBKi)(l)  (1982)  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Southwest  Savings  And  Loan 
Association.  Phoenix,  Arizona,  or 
February  16,  1989. 

Dated:  February  23,  1989. 


By  the  Federal  Home  Loan  Bank  Board. 
(ohn  F.  Ghizxoni. 

Assistant  Secretary. 

IFF  Doc.  89-5256  Filed  3-6-88;  8:45  am| 
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Westwood  Savings  And  Loan 
Association,  Los  Angeles,  CA; 
Appointment  of  Conservator 

Nolice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(I)  of  the  National  Housing 
Act.  as  amended,  12  U.S.C. 
1729(c){l)(B)(i)(lJ  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
(he  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Westwood  Savings  and  Loan 
Association,  Los  Angeles,  California,  on 
February  16, 1989. 

Dated:  February  23. 1989. 

By  the  Federal  Home  Loan  Bank  Board 
|oho  F.  Ghlxsooi. 
Assistant  Secretary. 
(FR  Doc.  8ft-5257  Filed  3-6-89:  8:45  am] 
•UJMO  COM  <7a»4i-a 


FEDERAL  MARITIME  COMMISSION 
Agreement^)  Fled 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Conunlssion.  1100  L  Sb^et 
NW  .  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  224-200209-001. 
Title:  Port  of  Portland  Terminal 
Agreement. 

Parties:  Port  of  Portland,  Oregon 
Terminal  Company  (OTC). 

Synopsis:  The  Agreement  amends  the 
basic  agreement  (Agreement  No.  224- 
200209)  by  adding  approximately  2.252 
square  feet  in  the  Terminal  No.  4  truck 
check-in  facility  to  the  area  covered  by 
the  basic  agreement  It  also  provides 
that  OTC  will  pay  a  monthly  rent  of 
$1,483.80  for  this  area  during  the  three 
(3)  year  term  of  the  agreement 


Agreement  No.:  224-200010-001. 

Title:  City  of  Milwaukee  Terminal 
Agreement. 

Parties:  City  of  Milwaukee  (CM). 
Meehan  Seaway  Service.  Ltd.,  (MSS) 
and  Meehan  Seaway  Service  of 
Milwaukee,  Ltd.  (MSS  of  Milwaukee). 

Synopsis:  The  Agreement  provides  for 
MSS  of  Milwaukee's  sublease  from  MSS 
of  certain  real  property  and 
improvements  on  the  South  Harbor 
Tract  of  the  City  of  Milwaukee  which 
MSS  leased  from  CM  under  Agreement 
No.  224-200010.  MSS  of  Milwaukee 
agrees  to  perform  all  of  the  applicable 
terms  and  conditions  of  Agreement  No. 
224-200010  with  the  same  effect  as  if  it 
had  originally  executed  that  agreement. 

By  Order  of  the  Federal  Maritime 
Commission 
loseph  C  Polking. 
Secretary. 

Dated:  March  2,  1989. 
(FR  Doc.  89-5219  Filed  3-6-89;  8:45  am] 

BILUNO  CODE  (TSO-OI-M 


Agreements)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  §5  560.7  and/or  572.803  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below 

Agreement  No.:  224-200143-001. 

Title:  Maryland  Port  Authority 
Terminal  Agreement. 

Parties:  Maryland  Port  Administration 
(MPA),  Puerto  Rico  Maritime  Shipping 
Authority  (PRMSA). 

Filing  Party:  Robert  E.  Hellauer,  Jr.. 
Director  of  Govenunental  Affairs. 
Mar>'land  Port  Administration,  The 


World  Trade  Center.  Baltimore. 
Maryland  21202-3041. 

Synopsis:  The  Agreement  provides 
that  MPA  will  grant  PRMSA  a  discount 
of  $50.00  per  loaded  container  moved  by 
PRMSA  into  and  out  of  the  Port  of 
Baltimore  (the  Port)  and  draved  to  and 
from  either  CSX  or  CO.NRAJL  railheads 
in  Baltimore.  The  $50  discount  is 
restricted  to  containers  moving  between 
the  Port  and  Chicago,  Louisville,  or 
Detroit 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C  PoUuDg. 
Secretary. 

Dated:  March  Z  1988 

[FR  Doc  89-5220  Filed  3-6-8S:  8:45  am] 
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Ocean  Freight  Forwarder  License; 
Revocations;  A  Hartrodt  (PACIFIC)  Inc. 
etal. 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  Part  510. 

License  Number:  2778 

Name:  A  Hartrodt  (PACIFIC)  Inc. 

Address:  1300  Beacon  St.,  #212.  San 

Pedro,  CA  90731 
Date  Revoked:  December  IZ  1988 
Reason:  Surrendered  license  voluntarily 
License  Number  851 
Name:  Baldwin  R,  Schmid  dba  AD.  M. 

Schmid  &  Co. 
Address:  *1109,  One  World  Trade 

Center,  N.Y..  NY  10048 
Date  Revoked:  January  31. 1989 
Reason:  Surrendered  license  voluntarily 
License  Number:  2358 
Name:  Worldwide  Expeditors.  Inc. 
Address:  191  AJdine  Bender.  Houston. 

TX  77060 
Date  Revoked:  Februarv'  10. 1989. 
Reason:  Failed  to  maintain  a  valid 

8uret>-  bond 

License  Number:  607 

Name:  Geoi^e  G.  Tapper  dba  Southern 

States  Shipping  Co. 
Address:  P.O.  Box  280,  Port  St..  Joe.  FL 

32456 
Date  Revoked:  February  12,  1989. 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
Robert  G.  Draw, 

Director.  Bureau  of  Domestic  Regulation 
(FR  Doc.  89-5179  Filed  3-6-89  845  anil 
BHXMOCOOC  *73IMI1-M 
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OoaanFralght 


Uo«m; 
Notowt  Cowan, 


Notice  M  given  that  tbe  following 
applicanta  tMv«  fUad  witk  the  Pedaral 
Man  tuna  CoaaiiMteii  apftikatlofu  (or 
licanaea  m  ocaui  freight  forwardara 
punuant  to  tactlao  19  of  the  Shipping 
Act  of  IBM  (46  U.S.Q  app.  1718  and  46 
CFR  Part  &10^ 

Pertooa  knowing  oi  any  reaaon  why 
any  of  the  following  applicants  ahoaid 
not  receive  a  license  are  raqueatad  to 
contact  the  OfRce  of  Freight  Forwarder 
and  Passenger  Vessel  Oparationa. 
Federal  Man  time  Commission, 
Washington.  DC  20573. 

George  Robert  Cowan.  4701  Haygood 
f>oint  Rd..  Vtrglnia  Beach.  VA  23455. 
Officer  Goerge  Robert  Cowan.  Sole 
Propria  tor 

Amencan  Paragon.  315  Dahlia  PI.. 
Corona  Del  Mar,  CA  S2B28.  Officer 
Richard  Wajme  Pohneon,  Sole 
Proprietor 

Customs  and  Trade  Services,  inc.  P.O. 
Box  52-7328.  Miami.  FL  33152-732«. 
Offlcara;  [an  Mark  Rohar.  President/ 
Treasurer.  Terrf  Aon  Roher.  Secretary 

ACMETRAJVrS  Worldwide  Cargo 

Services,  tic.  7350  ISTW  12  ST .  *102- 
103.  Mlamt.  FL  S3120.  Officers:  Fa  bio 
C.  Bedoya,  President/Stockholder. 
Fa  No  A.  Bedoya  Ponce.  2nd  Vlca 
Pres  /Stockholder,  [orge  Luis  Castilla. 
Senior  Vice  Prea-ZStodkhoWer, 
Uiurdes  Bedoya.  Dlractor /Slock holder 

(iiobal  Tranaport  Scrrices.  Inc..  10077 
WaliisviUe  Road.  Mooatorv  TX  77013. 
Ofncars:  Curtka  Sallentln.  Presidant/ 
Treasarar/ Direct  or.  iLD.  SaUentln. 
Vu.e  President.  Duuw  Womack. 
Secretary 

A*P  Forwarding  Company,  11960 
Airline  Dr  .  »30i  Houston.  TX  77087. 
Officer  Mnmg  Mln  Lia  Sole 
Pmpnetor 

International  Forwarding  Services.  Inc., 
87m  N  W  (Mth  Ave  .  Miami.  FL  33166, 
Offu  pr  Ramon  Montesano.  President 

Evans.  Wood  and  Mooring.  h>r  .  11222 
LaClenecH  Blvd..  #307.  Inglewood.  CA 
91)304.  Officers:  [ames  Fletcher 
Mooring.  Chairman  of  the  Board  Floy 
Wood  Evans.  PreaidentAitrector. 
Holland  B  Evans.  |r .  Vica  Pres./ 
Treas  /Dtr  ,  Betty  Lu  Mooring,  V 
Pres./Sec  /Dir 

Cargo  Express  International.  Inc..  301 
Route  17  No.— 2nd  Fl..  Rutherford.  N] 
OTtTTO.  Officers;  Luis  Gilabert.  [r.. 
Pres. /Treas. /Dir  .  Carlos  Fontes  de 
Albomox.  Secretary.  F  Manuel  Volgt. 
Vice  President /Operations 

Bok  Kun  Chung.  11222  LaCienega  Blvd.. 
•  400,  Inglewood.  CA  90304.  Officer 
Bok  Kaa  Chans,  ^o^*  Proprietor 

By  th«  federal  Marlltma  Commission. 


Dated:  March  2.  IMa 
MaphCMkla» 
S&cretary 
[FR  Dec  ae-SlTt  PUed 
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FEDERAL  RCSCRVC  SYSTEM 

Bancomar  SJIC;  Ffwulion  of, 
by,  or  Margw  of 


The  coBfjany  hated  (n  thta  noHca  hat 
apf>had  for  the  Boanf  s  approval  aader 
section  9  of  tk«  Bank  Hokflng  Company 
Act  (12  use.  1M21  and  |  225.14  of  the 
Board's  Regulation  T  (12  CTK  225.24)  to 
become  a  bai^  hofaUnf  oompaay  or  te 
acquire  a  bank  or  bank  holding 
company  The  factora  that  mn 
considered  in  acting  on  the  appUcatkma 
are  set  forth  in  section  34c|  of  the  Act  (12 
use  lM2(clJ. 

The  application  is  available  for 
Immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  aooeptad  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofRces  of  the  Board  of 
Govemon.  Interested  peraona  may 
express  their  views  in  writing  to  the 
Resereve  Bank  Indicated  for  that 
application  or  to  the  offU:as  of  tha  Board 
of  Governors.  Any  commeot  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  io  liau  of 
a  hearing  identlfytag  spaciikaily  any 
queitlona  of  fact  that  are  ta  diapula  and 
summarixing  the  evidence  that  would  be 
presented  at  a  hearing, 

CoauaenU  rafardlnf  thte  application 
mast  ba  racahred  not  later  than  March 
21.  1969 

A.  Federal  Raaarvs  Bank  of  San 
FrvMiaca  (Harry  W  Green.  Vhx 
Presidenf)  101  Market  Street.  San 
Francisco.  Cahfomia  M1(H: 

1.  Bancomer  S.N.C..  Mexico  City, 
Mexico:  Bancomer  Holding  Company 
(Antilles),  N  V  ,  Curacao,  Netherlands 
Antilles:  Bancomer  Holding  Company 
(Netherlands),  B.V.,  Rotterdam,  Hollard 
and  Bancomer  Holding  Company,  Los 
Angeles,  California,  to  acquire  100 
percent  of  the  voting  shares  of  Executrve 
National  Bank.  San  Antonio,  Texas. 

Board  of  Governors  of  tke  Federal  Ri 
System.  Uarch  1  IMSl 

AMtociatm  Secretary  of  Utm  Board. 

[FR  Doc  aa-MM  Filed  S-a-Oa.  ft4S  ami 


DEFAfVTMENT  OF  HEALTH  AND 
HUMAN  8ERV1CC8 


AtoohoLOnis 


Summary:  This  notice  seta  forth 
schedulet  and  propoaed  agendas  of  the 
forthcoming  meettngs  of  the  agency's 
extrasurai  adenca  adviaory  boaida  in 
the  month  of  AptH  tSM.  Attendance  by 
tha  public  will  be  limited  to  space 
available. 

Tha  Extramural  Sdeoca  Adviaory 
Board.  I^IAAA.  will  dtacaaa  tha  boaincss 
of  tha  Board  aad  Ma  currcBt  progiam 
activitiaa. 

The  Bxtramral  Sdanea  Adviaory 
Board.  ND4H.  wil  dlKHMa  tka  peer 
review  process  that  evaiaataa  aU  grant 
applications  to  the  Institute's  extramural 
research  program. 

Committee  Name:  Extraauval  Sdc 
Advisory  Board,  NIAAA 

Date  and  Tinm  April  1ft  QeOO  i 
5.<X)  p.m. 

Place:  National  Irutitutes  of  Health. 
Building  91.  Conference  Room  7,  9000 
RockviUa  Pika.  Bathaada.  itD  aoSBZ 

Status  of  Meeting:  Open 

Contact  Michael  \.  Lawia.  Parklawa 
Building.  Room  16C-28.  5600  FUhers 
Lane,  RockviDe.  MD  20657,  (301)  443- 
6106 

Purpose:  The  Advisory  Board  advises 
the  Secretary,  Department  of  Health  and 
Human  Services,  the  Administrator. 
Akohol.  Dmg  Abuse,  and  Mental  Health 
Administration  and  the  Director. 
National  histitute  on  Alcohol  Abuse  and 
Alcoholism,  based  on  an  ongoing  review 
on  the  direction,  scope,  balance,  and 
emphasis  of  the  Institute's  extramural 
sdence  program. 

Substantive  program  iBfonnation  may 
be  obtained  from  the  contact  pareon 
listed  above.  The  VIAAA  Advisory 
Board  Staff  Coordinator  will  furnish 
summaries  of  the  meeting  and  a  roster  of 
committee  members  upon  reqaest. 
Contact  Ms.  Nancy  Colladay.  Staff 
Coordinator,  NLAAA.  Room  16C-23. 
Parkland  Building.  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

Committee  Same:  Extramural  Sciencs 
Advisory  Board.  NIMH 

Date  and  Time:  April  17: 6:30  a.m.- 
5:00  p.m.  April  16:  9:00  aja~l:00  p.m. 

Place:  NatlasMl  tnatMutas  of  Health. 
Building  31.  Conference  Room  6,  9000 
Rockville  Pike.  Bethesda.  hfD  20662 

Status  of  Meeting:  Open 

CootacL  Anthosiy  PotUtt  Parklawn 
Building.  Room  17C-26. 1600  Ptokers 
Lane.  Rockville.  MD  20667.  (301)  443- 
3175 


Purpose:  The  Extramural  Science 
Advisory  Board.  NIMH,  advises  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  of  Mental  Health,  on 
the  direction  scope,  balance,  and 
emphasis  of  the  Institute's  extramural 
programs. 

Substantive  program  information  may 
be  obtained  from  the  contact  person 
hsted  above.  The  Institute  Committee 
Management  Officer  who  will  furnish 
upon  request  summaries  of  the  meeting 
and  rosters  of  the  Council  members  is 
Ms.  Joanna  Kieffer.  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Room  ft-105,  Parklawn 
Building.  Rockville,  Maryland  20657. 
(301 J  443-4333. 

Date:  March  1.  1969 
Peggy  W.  CockriO, 

Committee  Management  Officer.  Alcohol. 

Drug  AbuMe,  and  Menial  Health 

A  dminiatration. 

[FR  Doc.  8»-6183  Filed  3-»-8Q:  8:45  am] 
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Food  and  Drug  Administration 
lOockat  No.  OMI-OOiei 

Novo  Laboratories,  Inc.;  Filing  of 
Pctitton  for  Afflmurtlon  of  6RAS 
Status 

AOENCV:  Food  and  Drug  Administration. 
ACTKNt  Notice. 


suiHHAnv:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  Novo  Laboratories,  Inc.,  has  filed  a 
petition  (GRASP  7G0323)  proposing  to 
affirm  that  insoluble  esterase/lipase 
enzyme  preparation  derived  from  Mucor 
miehei.  which  has  been  fixed  by 
immobilization  with  a  substance  whose 
use  is  generally  recognized  as  safe 
(GRAS)  or  an  approved  food  additive,  is 
GRAS  for  use  as  a  direct  human  food 
ingredient. 

DATE;  Comments  by  May  8,  1989. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Une,  Rockville,  MD 
20857. 

FOfI  FiiRTHCII  INFOIIMATtON  CONTACT: 

Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-^34), 
Food  and  Drug  Administration.  200  C  St 
SW.,  Washingtoa  DC  20204,  202-426- 
5487. 

sui>m.CMENTARY  mfohmation:  Under 


the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  34e(b)(5)))  and  the  regulations  for 
affirmation  of  GRAS  status  in  S  170.35 
(21  CFR  170.35),  notice  is  given  that  a 
petition  (GRASP  7G0323)  has  been  filed 
by  Novo  Laboratories,  Inc.,  33  Turner 
Rd.,  Danbury.  CT  06810-5101,  proposing 
that  insoluble  esterase/lipase  enzyme 
preparation  derived  from  Mucor  miehei, 
which  has  been  fixed  by  immobilization 
with  a  substance  whose  use  for  this 
purpose  is  GRAS  or  an  approved  food 
additive,  be  affirmed  as  GRAS  for  use 
as  a  direct  human  food  ingredient. 

TTie  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outUned  in  §  8  170.30  and 
170.35  (21  CFR  170.30  and  170.35)  is  filed 
by  the  agency.  There  is  no  prefiling 
review  of  the  adequacy  of  data  to 
support  a  GRAS  conclusion.  Thus,  the 
filing  of  a  petition  for  GRAS  affirmation 
should  not  be  interpreted  as  a 
preliminary  indication  of  suitability  for 
GRAS  affirmation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required,  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  writh  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
May  8, 1989,  review  the  petition  and/or 
file  comments  (two  copies,  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document)  with  the  Dockets 
Management  Branch  (address  above). 
Comments  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is,  or 
is  not,  GRAS  for  the  proposed  use  A 
copy  of  the  petition  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  am  and 
4  p.m.,  Monday  through  Friday. 

Dated:  February  17, 1989. 
Richard  J.  Rook. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  89-5182  Filed  3-6-89;  8:45  am) 
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Public  Health  Sendee 

Health  and  Allied  Health  Profeaaions 
Ellgibinty  for  Scholarship 
Consideration  Under  tha  Health 
Professions  Preparatory  and 
Pregraduate  Scholarship  Programs  for 
Indians,  and  the  Indian  Health  Service 
Scholarship  Program 

agency:  Indian  Health  Ser%'ice.  DHHS. 

ACTKMt:  Notice  of  health  and  allied 
health  professions  which  will  be  eligible 
for  scholarship  suppori  under  the  Indian 
Health  Service  Scholarship  Program 
(IHSSP).     

summary:  The  IHS  is  publishing  a  list  of 
health  and  allied  health  professions  for 
which  support  under  the  various 
scholarship  programs  administered  b\ 
the  IHS  may  be  available  for  the  1989- 
1990  academic  year  and  possibly 
beyond.  Actual  awards  will  be 
dependent  upon  the  availabihtj  of 
funds.  Awards  may  be  available  in 
health  and  allied  health  professional 
areas  not  listed  pending  the  availability 
of  funds  and  dependent  upon  the 
availability  of  qualified  applicants  in  the 
priority  areas.  "This  list  will  remain  in 
effect  until  superseded. 

DATE:  This  IHS  policy  is  effective  on 
March  7, 1989. 

FOR  RIRTHER  INFORMATION:  Please 

address  inquiries  to  Mr.  Larry  lliomas. 
Chief,  Indian  Health  Service  Scholarship 
Branch.  Parkiawn  Building.  Room  6-12. 
5600  Fishers  Lane,  Rockville,  Maryland 
20857;  Telephone  301-443-6197.  (This  is 
not  a  toll-free  number.) 

SUPPt^MENTARY  INFORMATION:  The 

Health  Professions  Preparator>'  and 
Pregraduate  Scholarship  Program  for 
American  Indians  and  Alaska  Natiips 
are  authorized  by  section  103  of  the 
InJian  Health  Care  Improvement  .^ci. 
Pub.  L.  94-437  as  amended  by  P^b  L  96- 
537.  Indian  Health  Care  Amendments  of 
1980  and  Piib.  L  lOO-^lS.  Indian  Health 
Care  Amendments  of  1988  The  Indian 
Health  Service  Scholarship  Program, 
formerly  authorized  by  Section  3381  of 
the  Public  Health  Service  Act  (42  L'S.C 
254r),  is  now  authorized  by  section  104 
of  the  Indian  Health  Care  Amendments 
of  198a  Pub.  L.  100-713.  Both  programs 
are  intended  to  encourage  American 
Indians  and  Alaska  Natives  to  enter  the 
heaiih  professions  and  to  assure  the 
availability  of  Indian  health 
professionals  to  serve  Indians.  The  list 
below  is  based  upon  the  needs  of  the 
DIS  as  well  as  upon  the  needs  of  the 
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Indian!  fur  ■ddilional  aervice  by  specific 
health  profeiilons. 

Regulations  at  42  CFR  36.304  provide 
(hat  the  IXS  shall,  from  time  to  time, 
publioh  »  list  of  health  professions 
eligible  for  consideration  for  the  award 
of  Health  Professions  Preparatory  and 
Pregraduale  Scholarships  for  Indians 
and  Health  Scholarships.  Alao.  section 
104(b)(1)  of  the  Indian  Health  Care 
Amendments  of  1988,  Pub.  L  100-713, 
authorixva  the  determination  of  specific 
health  professions  for  which  Indian 
Health  Scholarship*  will  be  awarded. 

Pending  the  availability  of  funds, 
consideration  will  be  given  to  qualified 
applicants  for  scholarship  support  under 
the  above-named  scholarship  programs 
in  the  following  health  profession 
categories: 

Priority  Catego'lM 

Health  Profeaaiona  Preparatory 
Scholanhip  Program  for  Indiana 

A.  Pre-Nurslng- 

B.  Pre-Engineering. 

C.  Pre-Phermacy 

D.  Pre-Medical  Technology 

E.  Pr«-SanitatioD 

P  Pre-Physlcal  Therapy 

Pr»-Craduate  Program  (Priority  given 
in  the  following  manner  based  on 
academic  level;  Senior,  |unior. 
Sophomore.  Prestunan] 
A.  Pre-Medlcine. 
B  Pre- Dentistry 

Indian  Health  Schohrahip  Program 
(Priority  given  in  the  following  manner 
based  on  academic  level  unless 
specified:  Creduata.  Senior,  |unlor. 
Sophomore.  Freshman) 
A  Medicine  Allopathic  and 

Osteopathic 
B  Nursing:  ADN.  BSN.  and  MS  Degrees 
C  Pharmacy  (Priority  given  as  follows: 

Senior,  junior.  Sophomor«  and 

Freshman) 
D  Kngineenng:  Civil,  Environmental  and 

Mechanical,  BS  Degree  (Priority  given 

as  follows  Senior,  junior.  Sophomore 

and  Freshman) 
K  Dietician:  BS  Degree  (Priority  as 

follows:  Senior,  junior.  Sophomore 

and  Freshman) 
F  Sanitarian.  Environmental  Health. 

Knvtronmental  Science,  and 

Occupational  Safety  and  Health.  BS 

Degree  (Priority  as  follows  Senior. 

junior.  Sophomore  and  Freshman) 
C  Dentistry 
H  Dental  Hygiene  Associate  and  BS 

Degree 
I  Health  Education.  Masters  Level  only 
j  Chemical  Dependency  Counseling: 

Masters  level  only 
K.  Nurse  Practitioner  RNA.  CNM  and 

FNP 
L  Medical  Technology   BS  Degree 

(Pnonty  as  follows:  Senior,  junior 

Sophomore  and  Freshman) 


M  Public  Health  Nutrttion:  Masters 

level  only 
N  Physician  Assistants:  (Priority  as 

follows:  Senior,  junior,  Sophomore 

and  Freshman) 
O  Public  Health:  MPH  only  (Applicants 

must  be  enrolled  or  accepted  in  a 

school  of  public  health  and  must  have 

two  (2)  years  of  health  delivery 

experience 
P.  Clinical  Psychology:  PHD.  level  only 
Q  Optometry: 
R.  Physical  Therapy: 
S.  Sonography: 
T  Health  Records: 
U  Radiologic  Technology: 

Interested  individuals  are  reminded 
that  the  list  of  eligible  health  and  allied 
health  professions  is  initially  effective 
for  the  applicants  for  the  1969-19B0 
academic  year.  These  priorities  will 
remain  in  effect  until  superseded. 
Applicants  for  health  and  allied  health 
professions  not  on  the  above  priority  list 
will  be  considered  pending  the 
availability  of  funds  and  dependent 
upon  the  availability  of  qualified 
applicants  in  the  priority  areas. 

The  Health  Professions  Preparatory 
and  Pregraduate  Scholarship  Program 
for  Indians  is  listed  as  Na  13.971  In  the 
OMB  CaUlog  of  Federal  Domestic 
Assistance.  The  Indian  Health 
Scholarship  Program  is  listed  as  NO. 
13.972  in  the  catalog. 

Dated  February  28.  1060 


EvstettL 
AsMitlanl  Surgeon  General  Director 
[FR  Doc.  a»~S1M  Filed  \-^-».  S:4A  amj 
«« 


DEPAfrmCNT  OF  HOUSING  ANO 
URBAN  DEVELOPMENT 

Office  of  A<lntlnletra«on 
IDocfcet  No.  N-«»-1»M) 

St^Mnieeton  of  Prapoeed  Inf  ormetton 
CoHectton  lo  OMB 

aocmcy:  Office  of  Administration.  HITD 
action:  Notice 


The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 

AOOnass:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to 
John  Allison.  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 


Executive  Office  Building.  Washington. 
DC  20503. 


MM  njNTNm  INFOWMATION  CONTACT 

David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street. 
Southwest.  Washington.  DC  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

Wktrm^monun  ifowmation.  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB.  for 
emergency  processing,  an  information 
collection  package  with  respect  to  the 
Survey  on  Drug  Abuse  Elimination  in 
Public  and  Indian  Housing. 

The  Information  collection 
requirements  in  this  package  are 
necessary  to  meet  the  requirements  of 
section  5143  of  the  Drug-Free  Public 
Housing  Act  of  1968  (Pub.  L  100-690 
Chapter  3,  November  IB.  1968).  Under 
section  5143.  the  Department  is  required 
to  establish  a  clearinghouse  to  receive, 
collect  process,  and  assemble 
information  regarding  the  abuse  uf 
controlled  substances  in  public  housing 
projects.  The  Department  has  requested 
OMB  to  complete  its  paperwork  review 
of  the  Survey  of  Drug  Abuse  Elimination 
Efforts  in  Public  and  Indian  Housing  In 
one  day  Any  control  number  issued  by 
OMB  to  cover  this  emergency  clearance 
would  be  valid  for  no  more  than  WV 
days. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  beluw.  lo 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  LI  S  C 
Chapter  35) 

The  Notice  lists  the  following 
Information:  (1)  The  title  of  the 
information  collection  propoMil  (2\  the 
office  of  the  agency  to  collect  the 
informHtion;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable:  (5)  what  memberet 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required,  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extensioa 
reinstatement  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 


Authodty:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  US  C.  3535(d) 

Date:  March  Z,  1989. 

foluiT.  Mmpity, 

Director,  Information  Policy  and  Management 
Division. 

Propoaal:  Survey  on  Drug  Abuse 


Elimination  Efforts  in  Public  and  Indian 
Housing. 

Office:  Administration. 

Description  of  The  Need  For  The 
Information  And  Its  Proposed  Use:  This 
information  collection  requests  Public 
and  Indian  Housing  authorities  to  report 
to  the  Secretary  regarding  actions  taken 
to  deny  drug  abusers  and  dealers  access 


to  public  housing.  The  collection  also 
solicits  ideas  for  fighting  drugs  in  public 
housing  projects. 

Form  Number  None. 

Resondents:  Non-Profit  Institutions 

Frequency  of  Submission:  Singie-time. 

Reporting  Burden: 


Number  ot 


Frequency  o» 


Hours  per 


BinMr  hoirt 


Swvey.. 


3.400 


3,400 


Total  Estimated  Burden  Hours:  3,400. 
Status:  New. 

Contact  David  S.  Cristy.  (202)  755- 
6050.  John  Allison.  OMB.  (202)  395-6880 

Date:  March  Z  19BB. 
[FR  Doa  88-5232  Filed  3-6-09:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AA-«SO-4120-021 

HiiwiiiauiNi  uoaecnon  suominaa  to 


ttte  Ofllce  of 

for  fieview  Mwer  tne 

ftoductlon  Act 

The  propoaal  Cor  the  collection  of 
infonaatkNi  listed  below  has  been 
submitted  to  the  OfBce  of  Management 
and  Budget  for  approval  under  the 
provisiona  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  materials 
may  be  obtained  by  contacting  the 
Bureau's  clearance  office  at  the  phone 
number  listed  below.  Comments  and 
suggestions  should  be  made  directly  to 
the  Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (1004- 
0073).  Washington.  DC  206O3 

Title:  Federal  Coal  Management 
Program  Regulations.  43  CFR  3400-3470. 

OMB  Approval  Number  (1004-0073). 

Abstract:  Respondents  supply 
information  relevant  to  the  extent  and 
quality  of  the  coal  resource  being 
proposed  for  coal  leasing  or  exploration, 
the  types  and  potential  impacts  on  other 
natural  resources  of  leasing  the  coaL 
and  their  quahfications  for  holding 
Federal  coal  leases  or  licenses.  This 
information  allows  the  Bureau  to 
determine  if  leasing  the  Federal  coal 


would  be  in  the  public  interest  and  to 
assure  that  prospective  lessees  are 
complying  with  all  applicable  statutes 
and  regulations. 

Additional  Information:  This 
information  collection  currently  has 
OMB  approval  TTie  approval  expires  in 
February.  1989.  This  proposal  would 
extend  the  information  approval 
without  change,  through  February.  1992. 

Bureau  Form  Numbers:  None. 

Frequency:  On  request 

Deacriptioa  of  respondents: 
Prospective  holders  of  Federal  coal 
leases,  expkvation  lioenaes.  and 
licenses  to  mine. 

Estimated  completion  times 

Exploration  License:  30  hours. 

Call  for  Coal  and  Other  Resource 
Information:  10  hours. 

Surface  Owner  Consultation:  1  hr. 

Expression  of  Leasing  Interest-  6.8 
hours. 

Notice  of  Sale:  3  hours. 

Leasing  on  Application:  200  hours. 

Surface  Owner  Consent- 10  hours. 

PRLA  (Initial  &  Final  Showings):  160 
hours. 

Le<ae  Modification:  35  hours. 

License  to  Mine:  5  hours. 

Special  Leasing  Qualifications:  4 
hours. 

Bonding  Requirements:  40  hours. 

Annual  responses:  202. 

Annual  burden  hours:  5410. 

Bureau  clearance  officer  Rick 
lovaine. 

Dated:  November  23, 1988. 

Robert  H.  Lawton. 

Assistant  Director  Energy  and  Mineral 
Resources. 

[PR  Doc  89-5250  Filed  3-6-88;  &45  am) 
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|CO-930-0»-4M4-10;  COC   <W97) 


Noooe  or  propoeeo 
Propooed  Pubic 
Correetton 


MeeUng,  Coloiedo. 


Febniarj  27. 1989. 

SUSMiAltY:  The  Notice  of  Proposed 
Withdrawal  and  Proposed  Public 
Meeting;  published  on  Tuesday,  August 
16, 1988.  in  Federal  Register  Volume  S3. 
Na  15&  page  30673,  is  hereby  corrected 
as  follows:  In  column  three  under  Sixth 
Principal  Meridian.  White  River 
National  Forest  T.  lO  S.,  R.  85  W.,  Sec 
19.  reading  "NV4N%NVi.  NViSViNWV*;" 
should  be  corrected  to  read  "N  Vt;" 


leooy! 

Acting  Chief.  Branch  of  Realty  Programs. 
fFR  Doc  88-5167  Filed  3-6-89;  8:45  am) 


rwn  eno  neueie  servioe 

Extension  of  Comment  Period; 
Nenonai  weaere  neruges  ■anagemem 


:  Pish  and  Wildlife  Service. 
Department  of  the  Interior. 

ACTION:  Notice  of  extension  of  comment 
period  of  a  draft  environmental  impact 
statement  for  the  management  of  the 
naticmal  wildlife  refuges. 


r.  On  December  12, 1980,  the 
U.S.  Fish  and  Wildlife  Service  released, 
for  public  review,  a  Eh-afl  Environmental 
Impact  Statement  for  the  Management 
of  the  National  Wildlife  Refuges 
pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1989.  The  Statement  describes  four 
alternatives  for  managing  the  national 
wildlife  refuges  and  the  environmental 
consequences  of  implementing  each 
alternative. 

DATES:  The  comment  period  is  being 
extended  from  90  to  120  days.  The 
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e<tend«'d  commenr  pericvd  will  close  on 
April  n.  1M9 


KM  wumymm  (hmmmation  contact 
Sean  Fumn«.  Diviiion  of  Rofugea.  US 
Fish  and  Wildlife  Senice.  Washirmton 
DC  20240;  telephone  (202)  343-4944 

■ur^iXMSMTAjrv  mromuA-nott.  A 
•ummary  of  the  environmental  impact 
statement  hat  been  prepared  and  tent  to 
all  persons  and  organiiations  who 
p«rticlp«ted  in  any  pari  of  the  review 
prooesa.  such  as  tcopinj]  meetinj^s  or  in 
other  types  of  communication  with  the 
planmn^  team.  Copies  of  the  complete 
draft  environmental  impact  statement 
have  been  sent  to  Federal  and  State 
a^ncles.  local  goverrunenls.  and  other 
organizations  and  Individuals  who  had 
already  requested  copies.  A  limited 
number  of  copies  of  both  documents  are 
available  upon  request  from  the 
environmental  impact  statement 
coordinators  listed  below 

To  be  conatdered  in  the  preparation  of 
the  final  environmental  impact 
statement  all  comment*  should  be 
received  by  no  later  than  April  13.  1989 

Copies  of  the  Draft  Environmental 
Impact  Statement  are  available  for 
public  review  at  the  office  listed  below 

Refuges  and  Wildlife.  Refuflc  EIS 
Coordinator.  US.  FUh  and  Wildlife 
Service.  SOO  NK  Multnomah  Street  Suite 
laez.  Portland.  OR  97232. 

Refuges  and  Wildlife.  Refuge  EIS 
Coordinator.  US.  Fish  and  Wildlife 
Service.  P  O  Box  1300.  SCO  Cold 
Avenue.  SW  .  Room  1300  Albuquerque. 
NM8710S. 

Refuges  and  WlldUfe.  Refuge  EIS 
Coordinator.  US.  Fish  and  WlldUfe 
Service.  Federal  Building.  Fori  Snelllng. 
T*vin  Cities,  MN  55111. 

Rflfuges  and  Wildlife.  Refuge  EIS 
Coordinator.  US.  Fish  and  Wildlife 
Service.  Room  laoa  Richard  B.  Ruasell 
Federal  Building.  75  Spring  Street.  SW.. 
AtUnia.  GA  30303 

Refuges  and  Wildlife.  Refuge  FJS 
Coordinator.  U.S.  Fish  and  Wildlife 
Service.  One  Gateway  Center,  Suite  TOO, 
Newton  Corner.  MA  02158. 

Refuges  and  Wildlife.  Refuse  FJS 
Coordinator.  US.  Fish  and  Wildlife 
Service.  P  O.  Bon  25488,  Denver  Federal 
Center.  Denver.  CO  80225 

Rafuges  and  Wildlife.  Refuge  FJS 
Coordinator,  US  Fish  and  Wildlife 
Service.  1011  E.  Tudor  Roud.  Anchorage. 
AK  90503. 

Refuges  and  Wildlife.  Refuge  EIS 
Coordinator.  U  S  Fish  and  W  ildlife 
Service.  Iftth  and  C  Sts  .  NW 
Washington.  DC  2024a 


Datitd  February  2r   19(K) 
Frank  Dunkle. 
Dire^  lor 

(FR  I)oc  8e-41S«  Piled  i-tk-».  S45  am] 
tiaw  coot  qia-aa-ii 


■Hnefete  MeneQefnent  Oconee 

Outw  Continental  SheM  Advfeory 
Bowd,  Okilf  of  Mexloo  Regional 
Tectwilcai  WorMng  Oroup  Meeting 

AQCNCV:  Minerals  Management  Service. 

Interior 

action:  Notice  of  Gulf  of  Mexico 

Regional  Technical  Working  Group 

(RTWG)  meeting. 


r.  Notice  of  this  meeting  is 
issued  in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  No. 
92-483).  The  Gulf  of  Mexico  RTWG 
meeting  will  be  held  March  21-23. 1969. 
at  the  Gulf  of  Mexico  OCS  Regional 
Office.  Rooms  111  and  115, 1201 
Elmwood  Park  Boulevard.  New  Orieana, 
Louisiana.  Dates  and  times  are  as 
follows:  March  21. 198^—9:30  a.m.  to 
4.<X)  p.m.:  March  22. 198^—9:00  a.m.  to 
5M)  p.m.:  and  March  23.  1989 — 9KW  a.m 
to  1 2:00  Doon. 

The  RTWG  bualnesa  meeting  will  be 
held  in  conjunction  with  the  Spring 
Ternary  Studies  Meeting.  Tentative 
agenda  items  for  the  business  meeting 
include: 

Gulf  of  Mexico  Current  Activities 
Statuj  of  Environmental  Studies 

Program 
Update  on  Dispersants.  Studies  and  Use 
Review  of  Draft  Regional  Studies  Plan 

for  FY  1991 
Election  of  1989  State  Co-Chair 


kTION  CONTACT 
This  meeting  Is  open  to  the  public 
Individuals  wiahing  to  make  oral 
presentations  to  the  Committee 
concerning  agenda  items  should  contact 
Fjleen  P.  Angellco  of  the  Gulf  of  Mexico 
OCS  Regional  Office  at  (504)  736-2959 
by  March  17.  1989.  Written  statements 
should  be  submitted  by  the  same  date  to 
the  Gulf  at  Mexico  OCS  Regloa 
Minerals  Management  Service.  1201 
FJmwood  Park  Boulevard.  New  Orleans. 
U)uislana  70123  A  taped  cassette 
transcript  and  complete  summary 
minutes  of  the  Business  Meeting  will  be 
available  for  public  Inspection  In  the 
Office  of  the  Regional  Director  at  the 
al>ove  addreM  not  Later  than  60  days 
after  the  meeting 

sum-iMlMTAMV  wrowMaTiON:  The  Gulf 
of  Mexico  RTWG  Is  one  of  six  such 
Committees  that  advises  the  Director  of 
the  Mineralj  Management  Service  on 
technical  matters  of  regional  concern 


regarding  offshore  prelease  and 
postlease  sale  activities.  The  RTWG 
membership  consists  of  representatives 
from  Federal  Agencies,  the  coastal 
Slates  of  Alabama,  Florida.  Louisiana. 
Mississippi,  and  Texas,  the  petroleum 
industry,  the  environmental  community, 
and  other  private  Interests. 

Date  February  27.  1969. 
|.  Rofars  Paarcy. 

Rtflional  Director.  Gulf  of  Mexico  OCS 
Region 

(FR  Doc.  86-6160  Filed  3-0-8BC  &45  am] 
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Development  Operattona  Coordhtatton 
Document;  Corpua  Chrfatt  Oi  and  Gae 
Co. 

AOCNCV:  Minerals  Management  Service. 
Interior 

action:  Notice  of  the  receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


n  Notice  is  hereby  given  that 
Corpus  Christl  Oil  and  Gas  Company 
has  submitted  a  DOCD  describing  the 
activitlaa  it  proposes  to  conduct  on 
Lease  OCS-C  9«g&.  Block  153,  Vennihon 
Area,  offshore  Louiaiana.  Propoaed 
plans  fot  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Cameroa  Louisiana. 

DATC  The  sub)ect  DOCD  was  deemed 
submitted  on  February  24. 1989. 
Comments  must  be  received  within  15 
days  of  the  pubhcation  date  of  this 
Notice  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  from  the  Minerals  Management 
Service. 


A  copy  of  the  sublet 
DOCD  ia  available  for  public  review  at 
the  Public  Information  Office.  Gulf  of 
Mexioo  OCS  Ragioa  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard.  Room  114,  New 
Orleans,  Louisiana  (CtfTice  Hours:  B  a.m. 
to  430  p.m..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  pubhc  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  .North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 


PON  FUNTNCR  MFONMATION  CONTACT 

Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Held  Operations,  Plans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit 
Telephone  (504)  73ft-2874. 

WJ^rLCMENTAftY  INFOIIMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  {  25a34  of  Title  30  of 
the  CFR. 

Date:  February  27. 1989. 

)■  Rogers  Peaicy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  89-5168  Filed  3-6-89:  6:45  am] 
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National  Parle  Service 

Natlonirt  C^iltal  Region;  PuMc 
Wortahop;  Harpera  Perry  National 
inaioncai  pant 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  public  workshop  will  be 
hosted  by  the  National  Park  Service, 
Saturday.  March  11,  from  9:00  a.m.  to  12 
noon,  at  the  training  facihty  on  the 
grounds  of  the  U.S.  Fish  and  Wildlife 
Service  in  Leetown.  West  Virginia.  The 
purpose  of  the  meeting  is  to  gather  ideas 
on  the  special  park  boundary  study  as 
authorized  by  Congress. 

Tills  study  of  lands  adjacent  to  the 
park  is  to  consist  of  two  (2)  parts;  the 
Hrst  is  to  focus  on  protection 
alternatives  for  the  largely  imdeveloped 
lands  comprising  School  House  Ridge 
just  west  of  the  National  Park;  the 
second  is  to  focus  on  protection 
alternatives  for  largely  imdeveloped 
lands  in  the  down  river  view  of  the 
Potomac  from  Jefferson  Rock  located  in 
the  Harper  Perry  National  Historical 
Park. 


The  number  of  acres  involved  are 
approximately  800  acres  in  Jefferson 
County,  West  Virginia:  100  acres  in 
Washington  County,  Maryland  and:  100 
acres  in  Loudoun  County,  Virginia. 

The  study  excludes  developed  lands 
in  and  around  the  towns  of  Harpers 
Ferry  and  Bolivar,  West  Virginia  and 
Sandy  Hook,  Maryland. 

There  will  be  a  forty-five  (45)  day 
comment  period  following  the 
workshop.  Comments  may  be  sent  to  the 
following  address:  Superintendent 
Donald  Campbell,  Harpers  Ferry 
National  Historical  Park,  Harpers  Ferry, 
West  Virginia  25425. 
FURTHER  mFORMATION  CONTACT 
Resource  Manager  Bill  Hebb  at  (304) 
535-6371  Ext  6224. 

Dated:  March  1. 1989. 
Robert  Stanton. 

Regional  Director.  National  Capital  Region. 
[FR  Doc.  89-6215  Filed  3-6-89;  8:45  am] 
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National  Regiater  of  Hiatortc  Ptacea; 
Notification  of  Pending  Nominationa 

Nominations  for  the  following 
properties  being  considered  for  Usting  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
February  24. 1989.  Pursuant  to  S  60.13  of 
36  CFR  Part  60  written  commenU 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  March  22, 1989. 
Caral  D.  SliuU, 
Chief  of  Registration.  National  Register. 

CALIFORNIA 

Monterey  County 

OuUanda  in  the  Eighty  Acres,  25800  Hatton, 
Carmel  By-the-Sea,  89000228. 

Stanislaus  County 

Whitmore,  Daniel.  House.  2928  Fifth  St. 
Ceres,  89000230. 

MASSACHUSETTS 

Barnstable  County 

Pond  Hill  School,  US  8,  Wellfeet  89000222. 

Berkshire  County 

Lenox  Railroad  Station,  Housatonic  St.  and 
Willow  Creek  Rd.,  Lenox,  89000225. 

Hampshire  County 

Fort  Hill  Historic  District,  Roughly  South  St 
from  Lyman  to  Monroe,  Northampton, 
89000223. 

Middlesex  County 

Manning,  Joseph  K.,  House,  35-37  Forest  St.. 
Medford.  89000224. 


Plymouth  County 

Lower  Union  Street  Historic  District,  Union 

St  from  Water  SL  to  Market  St.  Rockiand. 

89000219. 
Phoenix  Building,  315-321  Union  St.. 

Rockland.  88000220. 
Rockland  High  School.  394  Union  St. 

Rockland.  88000217. 
Rockland  Memorial  Library.  382  Union  St. 

Rockland.  89000221. 
Rockland  Trust  Company.  Zb8  Union  St. 

Rockland.  88000218. 

Suffolk  County 

Linwood  Historic  Distric  Roughly  Lintirood 
Ave..  Maple  Ct.  and  Pine  Cl.,  Northbnd^. 
89000228. 

NEW  JERSEY 

Atlantic  County 

Bay  Front  Historic  District  Roughly  bounded 
by  Decatur  Ave.,  Egg  Hari>or  Bay.  Ceorgie 
Ave.,  and  Shore  Rd.,  Somen  Point 
89000227. 

Warren  County 

Great  Meadows  Railroad  Station  Cemetery 
Rd.,  Great  Meadow*  vicinity.  89000229. 

The  following  property  is  also  being 
considered  for  listing  in  the  National 
Register 

KENTUCKY 

Hopkins  County 

Jackson.  Beckley,  House  (Hopklna  Count} 
MPS)  Rt  1088,  .2  mi.  S  of  jet  with  jone*  Rd 
Hanson  vicinity  88002733. 

[FR  Doc  88-5216  Hied  3-6-88;  ft46  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

(Rnwico  Dockot  Na  3140S] 

Arfcanaaa  Central  Ralaray  Co^  Inc; 
Operation  Exemption  Una  of  Herxog 
Stone  Products  Inc. 

Decided  March  2, 1989. 

Arkansas  Central  Railway  Co..  Inc. 
(ACR),  a  noncarrier.  has  filed  a  notice  of 
exemption  to  operate  1.3  miles  of  rail 
line  in  Polk  County,  AK  that  is  owned 
by  a  corporate  affiliate,  Herzog  Stone 
Products.  Inc.  (Herzog  Stone).*  ACR  has 
also  filed  a  mobon  to  dismiss  this  notice 
together  with  a  request  that  the  motion 
be  denied.*  The  line  connects  with 


■  Both  Herzog  Stone  and  ACR  >re  under  t)>e 
common  control  of  Herzog  Service*.  Inc  Becau** 
Herzog  Stone  u  pre»ently  the  only  tlupper  over  tb« 
line.  ACR  tiai  filed,  concurrently  witb  tiiis  notice  ■ 
petition  for  exemption  from  46  U.S.C  107M.  the 
commoditiet  ciauae.  in  Finance  Docket  No  314ia 
Arkaiatu  Central  Railway  Co..  Inc- — PeVtion  for 
Exemption  From  Regulation  Under  4g  US.C  10740. 

*  Id  ita  motioo  to  dlamiaa  ACK  ha*  effectively 
asked  the  Commiaaion  to  addreat  and  reaolve  the 

CoBtUUMKl 


9870 


Fadwal  Ratbtor  /  Vol.  54.  No.  43  /  Tue»day,  March  7.  1968  /  Notica» 


Federal  Regiater  /  Vol.  54.  No.  43  /  Tuesday.  March  7.  1989  /  Notices 


9571 


KaniiMi  City  Southern  Railway  Co. 
(KCS).  at  KCS  nulepoat  405  on  ita 
Kanant  Qty  to  New  Orleans  mainline. 
H»»nofj  Stone  ctinatrucfed  the  line  in 
inm  as  nn  iuu«Kutated  induatrtal  spur, 
but  petitioner  points  out  thai  KCS 
pr^nj-ntly  provides  throujjh  service  over 
the  line  from  MenoR  s  South  Matton 
facility  to  conslRnoes  throughout  the 
country  and  that  the  suh)ect  track  Is  no 
lonHnr  an  induatnal  spur  wilhln  the 
mpdrun«  of  49  1 1  S  C.  U)Wr7(b) 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  |ohn  D 
MefTner.  (^rst.  MefTner.  Kolde*  and 
Potlgorsky  Suite  1107.  1700  K  Street. 
NW  .  Washingtoa  fX:  aXKW. 

This  notice  is  filed  under  4tt  CVK 
1150.31   If  the  notice  contains  false  or 
misleadlivi  InformaUon.  the  exemption  Is 
void  ab  initio.  PetlUona  to  revoke  the 
enemption  under  49  U  S.C  10605(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  autoinatlc«lly 
stay  the  transaction. 

By  the  Commlaaton.  |an«  P  Mackalt 
Dtractor.  Oflloa  o/  Pmc— dlnjs 
Norata  I.  McCm. 
S«cr&iary 
\YH  Doc.  m-um  Plied  V-«~a»:  S  4S  ajnj 
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I  L  WiTfll,  UCC  AIMnOUIMIMIII 

Exemptton:  In  Ptioe  and  Taykir 
Coun«M.W1 

Applicant  has  filed  a  notica  of 
exemption  under  48  CFR  Part  1152 
Subpart  F — Exempt  AbandoninenU  to 
abandon  its  Z5.9-mlle  line  of  railroad 
between  mllepoat  M3.3  osat  Prantico,  In 
Price  County.  WI  and  milepost  317  4 
near  Madford.  Taylor  County.  WL 

Applicant  haa  cartlfiad  that  (1)  No 
local  traffic  has  movad  ov«r  tfaa  Una  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rurotited  over  other 
hneK  and  (3)  no  formal  complaint  filed 
by  a  uaar  of  rail  sarvlca  on  tha  line  (or  a 
Stae  or  local  govemmant  entity  acting 
on  bahalf  of  such  uaar)  regarding 
cesaation  of  servlca  over  the  Una  either 
Is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  In  favor  of  tha  complainant 
within  the  2-year  parkxL  Tlie 
appropriate  State  agency  has  been 
notified  in  wrlUng  at  least  10  days  prior 
to  the  fiUng  of  this  notice. 


la  ^BMltaa  !■  ■  ttoaof 
JiBlMttobaa  «  whXkv  M 
.  rys  Battoa  daw  aoi 
to  tHMd  bwMM  ACa 
ol  «i  cm  lUOJl  Tha 
ih*  aaOoa  to  dtovtos  la  • 


As  a  condition  to  uaa  of  this 
exemptioa  any  employaa  affected  by 
the  abandoment  shaU  be  protected 
under  OregtMi  SJiort  Una  R.  Co. — 
Abandonment— Goshen.  360  I.C.C  91 
(1979).  To  addreaa  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  46  U.S.Q  10606(d) 
must  be  filed. 

Provided  no  formal  expression  of 
Intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  April  a, 
1980  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues. ' 
formal  expressions  of  Intent  to  file  an 
offer  of  financial  assistance  under  49 
CI-'R  1152.27(c)(2).*  and  trail  use/rail 
banking  statements  under  40  CFR 
1152.29  must  be  filed  by  March  17.  19«e.» 
Petitions  for  reconsideration  and 
requests  for  piibbc  use  conditioiu  under 
48  CFR  n5Z.28  must  be  filed  by  March 
27.  1960  with 
Office  of  the  Secretary.  Case  Control 

Branch.  Interstate  Commerce 

Commiaaion.  Waahlngtoa  DC  20422. 

A  copy  of  any  petition  filed  with  the 
Commisalon  should  be  sent  to 
applicant's  representative: 
WUllam  C  Slppel.  233  N.  Michigan  Ave.. 

Suite  240a 

If  tha  notice  of  exemption  contains 
false  or  mialaading  Information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addreaaea  envlronmaatal 
or  energy  impacts.  If  any.  from  this 
abandonment 

The  Section  of  Energy  aiuJ 
Environment  (SEE)  will  prepare  an 
environmental  assessment  fEA).  SEE 
will  issue  the  EA  by  March  la  1960. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115.  Interstate  Commerca  Commiaaioa 
Washington.  DC  20423)  or  by  calling 
r^rl  Bausch.  Chief.  SEE  at  (202)  275- 
731ft.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 


■  A  ttmy  w\U  b*  nxittnely  laaued  by  tfaa 
(xHiunlHlan  In  thoaa  t«  i.ii  ■■illiifi  whm  aa 
Informad  dKlaiao  on  ■nTtraaaMntaJ  laniM  (wbethar 
raiMd  by  •  pmity  or  by  tha  Sactteo  at  8nar(r  mti 

KnMi ■■!  In  lis  liiiiapiaiiaat  tavwUaiHaa) 

canno*  ba  matla  prior  to  tba  affacttva  data  o^  tha 
ootlca  of  axmaptlacL  S»»  Sxtmfidtm  of  Omt-af- 
Sonne*  Hail  Luim.  4  LCCJd  400  (isast.  Aojr  aoUty 
Moklns  •  auy  tnvolrlng  ■iiiliiawfital  oonoaraa  la 
anooMrafad  to  ffla  Iti  raqoast  aa  aooa  aa  puaalbia  In 
onlar  to  pannll  thia  Cotnmlaaloa  to  rartaw  aad  ad 
on  tba  raquaal  bmlon  Iha  aflactlva  data  al  thla 


days  after  the  BA  becomri  available  to 
the  public. 

Environmental  pubUc  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  dedsioo. 

Decided  February  28,  1«89 

By  the  Commission,  jana  F  MackalL 

Diractor.  Office  of  Proceedings. 

NoraU  R.  McGaa. 

Secretory 

(FR  Doc  8B-5174  FUed  »-0-8a.  &45  am) 
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•  5a«  aiaayt  of  Mail  Abandonmut  Offmn  of 
Finan  AmuibL.  4  LCC^  1S4  (tSS7).  and  Iteal  nOaa 
publlahad  la  tha  Tmimwi  Ra^alsr  oo  Oaoambar  22. 
iaa7  |S2  Fit  4S4IO  484461. 

♦ThaCa—aia^aa  will  accap<  a  iatoaiad  trail  »■» 
■talaiaaat  ao  loa(  aa  It  ratalaa  (wtadkiHaa  to  da  ao. 


DCPAfrrHENT  OF  JUSTICE 

Lodging  Of  Conaant  Order  Pureuant  to 
tha  Clean  Air  Act  8CA  Sarvlcea.  Inc 

in  accordance  with  Departmental 
poUcy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Order  in 
United  Statet  r.  SCA  Services.  Inc.  has 
been  lodged  on  February  21. 1989  with 
the  United  States  District  Cotirt  for  the 
Northern  District  of  Indiana.  The 
Consent  Order  addresses  alleged 
violations  by  SCA  Services,  Inc..  of  the 
Comprehensive  Environmental 
Reaponae.  Compensation  and  Liability 
Act  ("CERCLA  •).  42  U.S.C.  9804  (a)  and 
(b).  9606.  and  9607(a).  to  ahata  a  releaae 
or  substantial  threat  of  relaaaa  of 
hazardous  subatances  from  tha  Ft 
Wayne  Reduction  facility. 

The  propoaed  Cooaent  Order  provides 
that  SCA  shall  perform  the  remady 
selected  by  US.  EPA  to  remediate 
contamination  at  the  Ft.  Wayne 
Reduction  Site  in  Ft  Wayna,  Indiana. 
The  settling  PRP  agrees  to  perform  tha 
entire  remedy  required  by  the  Record  of 
Decision  r^OD").  valued  at 
approximately  SlO.2  million. 
Additionally,  the  settling  PRP  agrees  to 
reimburse  30%  of  \iS.  EPA's  oversight 
costs,  up  to  a  maximum  of  $20a000. 

Tha  Department  of  )ustice  wiU  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Order. 
Comments  should  be  addreased  to  the 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division.  Department 
of  lustice.  Washingtoa  DC  2053a  and 
should  refer  to  United  States  v.  SCA 
Services,  Inc.  DJ.  Ref.  #90-11-2-382. 

The  propoaed  Consent  Order  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Northern  District  of 
Indiana.  220  Federal  Building.  1300 
South  Harriaon  Street  Ft  Wayne. 
Indiana  46002.  and  at  the  Office  of 
Regional  Counsel,  United  States 
Enviroamental  Protection  Agency, 
Region  V.  230  South  Dearborn  Street 
Chlcaga  Illinois  80604.  Copies  of  the 


Consent  Order  may  also  be  examined  at 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice.  Room  1748,  Ninth 
Street  and  Pennsylvania  Ave..  NW.. 
Washington.  DC  20530.  A  copy  of  the 
proposed  Consent  Order  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Secbon. 
Land  and  Natural  Resources  Division, 
Department  of  Justice.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
name  and  D.J.  Ref.  number  and  enclose 
a  check  in  the  amount  of  $18.50  (ten 
cents  per  page  reproduction  cost) 
payable  to  the  Treasurer  of  the  United 
States. 
Donald  A.  CaiT, 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 

[FR  Doc  89-5172  FUed  y-6-».  8:45  am| 
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LodglT>g  ef  a  Final  Judgment  by 
Conaent  Purauant  to  the  Clean  Water 
Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  February  27, 1989  a 
proposed  Consent  Decree  in  United 
States  of  America  v.  City  ofSL  George 
and  the  State  of  Utah.  Civil  Action  No. 
8&-C-910G.  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Utah.  Central  Division. 

The  complaint  filed  by  the  United 
States  aUeged  that  St  George  violated 
sections  301(a]  and  309(a]  of  the  Clean 
Water  Act  (the  "Act"),  33  U.S.C.  1311(a) 
and  1319(a),  by  discharging  pollutants 
&om  its  publicly  owned  treatment  works 
("POTW")  in  excess  of  the  limitations 
allowed  by  St  George's  NPDES  permit 
and  three  Administrative  Orders 
("AO's")  issued  by  EPA,  and  by  failing 
to  comply  with  the  milestones  for 
planning  and  construction  of  its  new 
regional  wastewater  treatment  facility 
imposed  by  the  NPDES  permit  and  AO's. 
The  United  States  aUeged  that  the  State 
of  Utah  was  Uable  for  any  judgment 
against  St  George  to  the  extent  that  its 
laws  prevented  St  George  from  raising 
revenues  needed  to  comply  with  any 
such  judgment  pursuant  to  section  309(e] 
of  the  Act  33  U.S.C.  1319(e).  The  United 
States  sought  an  injunction  and  civil 
penalties  of  up  to  $25,000  per  day  of 
violation  against  St.  George. 

St  George  and  the  State  of  Utah  have 
executed  the  Consent  Decree.  St.  George 
has  agreed  to  pay  a  civil  penalty  of 
$75,000  to  resolve  past  violations  of  the 
Act  complete  construction  of  its  new 
wastewater  treatment  facility  by  March 
1, 1990.  and  achieve  operational  status 
at  the  new  faciUty  no  later  than  April  1, 


1990.  St  George  will  decommission  its 
old  facilities  upon  completion  of  the  new 
faciUty  and  pay  stipulated  penalties  for 
any  future  violations  of  the  Consent 
Decree  or  the  Act  The  United  States  has 
reserved  its  claim  against  the  State  of 
Utah  under  section  309(e)  of  the  Act  33 
U.S.C.  1319(e). 

The  Departinent  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
days  from  the  date  of  pubUcation  of  this 
notice.  Comments  should  be  addressed 
to  the  Acting  Assistant  Attorney 
General.  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  City  of  St  George 
and  the  State  of  Utah,  Civil  Action  No. 
88-C-910G.  DOJ  Ref.  No.  90-5-1-1-3204. 
The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Distiict  of  Utah,  350 
South  Main  Street  Room  476.  Salt  Lake 
City,  Utah.  Copies  of  the  Consent 
Decree  may  also  be  examined  and 
obtained  in  person  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Room  1517.  Tenth  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Box  7611,  Ben 
Franklin  Station,  Washington,  DC  20044. 
When  requesting  a  copy,  please  present 
or  enclose  a  check  in  the  amoimt  of 
$2.60  (ten  cents  per  page  reproduction 
costs)  payable  to  the  Treasurer  of  the 
United  States. 
Dooald  A.CaiT. 

Acting  Assistant  Attorney  General  Land  and 
Natural  Resources  Division. 
(FR  Doc.  89-5243  FUed  3-6-89:  8:45  am] 
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Lodging  of  a  Final  Judgment  t>y 
Conaent  Purauant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  February  27, 1989  a 
proposed  Consent  Decree  in  United 
States  of  America  and  the  State  of 
Maryland  v.  Signode  Corporation,  Civil 
Action  No.  RAR-88-2328  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Maryland. 

The  complaint  filed  by  the  Uruted 
States  alleged  that  Signode  Corporation 
operated  its  Magnus  2  metal  surface 
coating  luie  in  Baltimore,  Maryland,  in 
violation  of  the  Clean  Air  Act  42  U.S.C. 
7411,  7413.  and  7414  and  the  standards 
for  new  stationary  sources  (NSPS),  40 


CFR  Part  80,  Subpart  A.  The  United 
States  sought  an  injunction  and  civil 
penalties  of  up  to  $25,000  per  day  of 
violation.  Signode  Corporation  has 
executed  the  Consent  Decree  and 
agreed  to  pay  a  penalty  of  SSOiXX). 
$25,000  to  the  United  States  and  $25,000 
to  the  State  of  Maryland  to  resolve  past 
violations  of  the  NSPS  and  the  Act  plus 
pay  stipulated  penalties  for  any  future 
violations  of  the  NSPS  and  various 
recordkeeping  and  reporting 
requirements  of  the  Consent  Decree. 
Signode  also  agreed  to  conduct  a 
performance  test  of  its  volatile  organic 
compound  thermal  incinerator  and  to 
otherwise  comply  %vith  the  Clean  Air 
Act  and  the  NSPS. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
days  from  the  date  of  pubUcation  of  this 
notice.  Comments  should  be  addressed 
to  the  Acting  Assistant  Attorney 
General  Land  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington.  DC  20530,  and  should  refer 
to  United  States  and  the  State  of 
Maryland  v,  Signode  Corporation.  Civil 
Action  No.  HAR-88-2326.  DOJ  Ref.  No. 
90-5-1-1-1218.  The  proposed  Consent 
Decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  District  of 
Maryland  101  Lombard  Street  9th 
Floor,  Baltimore,  Maryland.  Copies  of 
the  Consent  Decree  may  also  be 
examined  and  obtained  in  person  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
Department  of  Justice,  Room  1517.  Tenth 
and  Pennsylvania  Avenue,  NW., 
Washington.  DC.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  maU  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division 
Department  of  Justice,  Box  7611.  Ben 
Franklin  Station,  Washington,  DC  20044. 
WTien  requesting  a  copy,  please  present 
or  enclose  a  check  in  the  amount  of 
$4.00  (ten  cents  per  page  reproduction 
costs)  payable  to  the  Treasurer  of  the 
United  States. 
Donald  A.  Carr. 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
(FR  Doc  89-5242  Filed  3-6-69:  645  am) 
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AcnoM:  Notice  of  proposed  program 
guideline. 


tUMltilMV:  The  Office  for  Victims  of 
Cnme  (OVCl.  Office  of  justice  Programs 
(Oil').  US.  Department  of  justice  (IX)II. 
18  put)lishlng  for  public  comment 
proposed  Program  Ouidelmes  to 
implement  the  victim  assistance  grant 
program  authonzed  by  the  Victims  of 
Cnme  Act  of  1964  (VOCA).  Pub.  L  96- 
472.  as  amended  by  the  Children  a 
Justice  and  Assistance  Act  of  1906 
(CIA).  Pub.  L  90-401.  and  as  amended 
by  the  Anti-Drug  Abuse  Act  of  1966. 
Title  VU.  Subtitle  D.  of  Pub.  L  lOO-euO 
(hereinafter  referred  to  as  the  "Act"). 
The  Victims  of  Cnme  Act  has  been 
cixiiHed  at  42  II  S.C.  10801.  e(  seq.  These 
proposed  Guidelmes  when  published  in 
Tinal  will  supersede  all  previous 
[^^>gram  Guidelines  issued  by  the  Offlce 
for  Victims  of  Crime  to  implement  the 
Victims  of  Crime  Act  victim  assistance 
grant  program. 

The  Act  provides  Federal  Tinanciul 
assistance  to  States  for  the  purpose  of 
compensating  and  otherwise  assisting 
victims  of  crime,  and  also  provides 
funds  for  training  and  technical 
assistance  and  assisting  victims  of 
Federal  crimes.  These  propostd 
Guidelines  provide  program 
background,  eligibility  requirements, 
and  administrative  procedures  for  the 
implementation  of  the  crime  victim 
assistance  grant  program  as  outlined  m 
Section  1404  (a)  of  the  Act  These 
proposed  Guidelines  are  based  on  the 
e^penence  gained  during  the  first  four 
years  of  the  program's  implementation 
and  are  responsive  to  the  amendments 
to  the  Victims  of  Crime  Act  of  1964 

The  Victims  of  Crime  Act  was 
amended  in  1968  to  provide  funding  tu 
previously  underserved  victim 
populations.  (Subsection  1404  (a)(2)(B) 
However,  the  Act  does  not  recommend 
any  specific  level  of  funds  to  be 
provided  to  underserved  populations 
After  careful  consideration  of  the 
legislative  historj',  the  Office  for  Victims 
of  Cnme  Is  recommending  that  at  least 
10%  of  a  State's  victim  assistance  grant 
funds  be  utilized  for  programs  providing 
servici^s  to  this  population  Comment  is 
especially  invited  on  this  provision  of 
the  proposed  Guidelines.  (See  Section  III 
of  this  proposed  Program  (guideline  ) 
The  Office  for  Victims  of  Crime  is 
interested  in  the  views  of  state 
administrators,  victim  service  providers, 
advocates,  and  other  interested  parties 

DATE:  Comments  are  due  on  or  before 
April  a.  IBSB.  Comments  received  after 
the  due  date  cannot  be  considered. 
AOOWH.  Send  comments  to  Duane 
RagMn.  Ph.D..  Office  for  Victims  of 


Cnme.  Office  of  justice  Program*.  633 
Indiana  Avenue.  N'W.,  Room  1352. 
Washington.  DC  20531 
FOR  FmrrHm  mrotmAvtm  contact 

Duane  Ragan.  Ph.D  .  (202)  724-W47 
(This  is  not  a  toll  free  number). 
SU^n^MUfTAMV  MPOnMATKMC  On 
November  la  1968.  President  Reagan 
signed  into  law  the  Anti-Drug  Abuse  Act 
of  198a  Public  Law  100-eeO.  Title  VIL 
Subtitle  D.  of  this  Act  r«authonxed  the 
Victims  of  Crime  Act  of  1964  through 
Federal  Fiscal  Year  1994. 

The  Office  for  Victinu  of  Cnme  was 
estdblished  in  1964  within  the 
Department  of  justice  to  serve  as  the 
Federal  focal  point  for  victim  issues  and 
to  administer  the  Victims  of  Crime  Act 
of  1964.  as  amended.  For  the  first  time, 
section  1411  of  the  Act  legislatively 
established  an  Offica  for  Victims  of 
Crime  within  the  Office  of  fostica 
(Vugrams.  U.&  Department  of  justice. 
The  Director  reports  to  the  Attorney 
General  through  the  Assistant  Attorney 
General  for  the  OfHca  of  justica 
Programs,  and  has  the  final  authority  for 
all  grants,  cooperative  agreements,  and 
contracts  awarded  by  the  Office  of 
Victims  of  Crime.  The  Director  is 
responsible  for  adbministering  funds 
made  available  under  section  1402. 1403 
and  1404  of  the  Act:  establishing 
programs  in  accordance  with  section 
1404|c)  on  terms  and  conditions 
determined  by  the  Director  to  be 
consistent  with  that  subsection:  and 
cooperating  «vith  and  providing 
techmcal  assistance  to  States,  units  of 
local  government,  and  other  public  and 
pnvate  organizations  or  international 
agenaes  involved  in  activities  related  to 
crime  victims 

I'he  fundamental  approach  of  these 
Program  Guidelines  is  to  maximize  Slate 
Buthonty  within  the  context  of 
congressional  intent  of  the  Act.  in  this 
way.  Federal  intrusion  on  the  States 
decision-making  authority  will  be 
appropriately  limited.  Indeed,  from  its 
inception,  the  Act  has  strongly  favored 
Stale  autonomy  within  Federally 
determined  guidelines  Program 
application,  reporting,  and  evaluation 
requirements  have  been  established  at  a 
level  necessary  to  maintain  proper 
Federal  stewardship  for  the  funds  and  to 
report  to  the  President  and  Congress  on 
the  impact  of  the  funding. 

These  Guidelines  do  not  constitute  a 
"major"  rule  as  defined  by  Elxecutive 
Order  12291  as  they  do  not  result  In:  (a) 
An  effect  on  the  economy  of  tlOO  million 
or  more:  (b)  a  major  Increse  in  any  costs 
or  prices:  or  (c)  adverse  effects  on 
competition,  employment  Investment 
productivity,  or  innovation  among 
American  enterprises. 


In  addition,  because  these  Guidelines 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  no  analysis  of  the  impact  of 
these  rules  on  such  entities  is  required 
by  the  Regulatory  Flexibility  Act  5 
use.  em.  etseq 

The  collection  of  information 
requirements  contained  in  Section  V  of 
the  Program  Guidelmes  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  44  U.S.C. 
3504(h). 

Proposed  Guidelines  for  the 
compensation  and  the  Federal  grant 
programs  will  be  published  separHtely  in 
the  Federal  Reglstar. 

Discussion  of  Victini  Asaislanra  Grant 
Program.  Background.  Lagiilative 
Changes  and  Program  Policy 

The  pnmary  purpose  of  the  VOCA 
victim  assistance  grant  program  is  to 
assist  states  in  providing  high  qoahty 
services  that  directly  Improve  the  health 
and  well-being  of  victims  of  crime.  A 
wide  range  of  services  for  victims  of 
crime  are  supported  by  this  Act.  They 
include,  but  are  not  limited  to.  ensuring 
that  victims  receive  timely  notificabon 
about  the  various  proceedings  involved 
in  prosecuting  the  person  accused  of  the 
crime  and  counseling  to  help  the  victim 
overcome  the  emotional  trauma  of 
victimization.  Congress  has  supported 
the  view  thai  some  services  are  more 
directiy  related  to  the  emotional  healing 
and  recovery  of  the  victim  than  others. 

Since  there  are  not  enough  dollars 
available  in  the  Crime  Victims  Fund  to 
permit  funding  of  all  victims  services,  it 
is  the  intent  of  VOCA  to  ensure  that 
services  that  directly  Improve  the  health 
and  well-being  of  the  victim  receive  first 
consideration  when  planning  the 
distnbution  of  limited  Crime  Victims 
Fund  monies.  The  Office  for  Victims  of 
Crime  encourages  State  administrators 
to  consider  first  the  funding  of  programs 
that  offer  counseling  services,  shelter, 
and  other  emergency  assistance  that 
address  the  devastating  psychological 
and  emotional  consequences 
experienced  by  victims  of  crime  and 
their  families.  Consequently,  programs 
meeting  the  immediate,  short-term 
emergency  needs  of  crime  victims 
should  be  considered  for  funding  over 
programs  offering  other  types  of 
services. 

Crime  Victiins  Fund  Distribution 

The  reauthorization  legislation 
establishes  a  ceiling  of  $125  million  in 
Fiscal  Years  1960-1901  and  fl50  million 
in  Fiscal  Years  1992-1904  for  the  Crime 
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Victinu  Fund  (hereinafter  referred  to  as 
the  "Fund"). 

Monies  deposited  in  the  Fund  shall  be 
made  available  in  the  following  manner. 
Of  the  first  $100  million  deposited  in  the 
Fund:  48.5%  shall  be  made  avaUable  for 
victim  compensation  program  grants; 
45%  shall  be  made  available  for  victim 
assistance  program  grants;  1*  shall  be 
available  for  support  of  services  to 
Federal  crime  victims  (of  which  up  to 
0.5%  may  be  made  available  for  training 
and  technical  assistance  projects  for 
eligible  victim  assistance  programs),  and 
4.5%  shall  be  made  available  mider  the 
provisions  of  the  Children's  Justice  and 
Assistance  Act  of  1988.  Of  the  4.5% 
made  available  to  tiie  Department  of 
Health  and  Human  Services  to  Improve 
the  investigation  and  prosecution  of 
child  abuse,  especially  child  sexual 
abuse  cases.  15%  shall  be  made 
e^silable  for  assisting  Native  American 
tribes  in  developing,  establishing,  and 
operating  programs  designed  to 
similarfy  improve  the  handling  of  child 
abuse  cases,  especially  child  sexual 
abuse  cases  in  Indian  country.  This  15% 
shall  be  administered  by  the  Office  for 
Victims  of  Crime. 

The  next  $5,500,000  deposited  in  the 
Fund  above  the  first  $100  million  (i.e., 
any  amomits  between  $100  million  and 
$105.5  miUion)  shall  be  made  available 
for  Children's  Justice  Act  grant 
purposes.  Deposits  in  excess  of 
$105.5000)00.  but  noi  in  excess  of  the 
$110  million  ceiling  for  Fiscal  Years 
1969. 199a  and  1991.  shall  be  made 
available  for  victim  assistance  program 
grants. 

Of  deposits  in  excess  of  the  $110 
million  and  up  to  the  ceiling,  47.5%  shall 
be  made  available  for  victim 
compensabon  program  grants.  47.5% 
shall  be  made  available  for  victim 
assistance  program  grants,  and  5%  shall 
be  made  available  for  services  fo 
victims  of  Federal  crimes. 

If  the  total  deposited  in  the  Fund 
during  a  particular  year  reaches  the 
ceiling,  the  excess  shall  not  be  a  part  of 
the  Fund.  The  first  $2.2  million  of  such 
excess  shall  be  available  to  the  Federal 
judicial  branch  for  administrative  costs 
to  carry  out  the  functions  of  the 
Administrative  Offlce  of  the  U.S.  Courts 
with  respect  to  the  collection  of  criminal 
fines  and  penalty  assessments. 
(Subsection  1402(c)(1)(A).)  The 
remaining  monies  shall  be  deposited  in 
the  General  Fund  of  the  United  States 
Treasury. 

No  deposits  shall  be  made  in  the  Fund 
after  September  30. 1994.  under  the 
current  reauthorizatioa. 


Recent  Ckaages  io  tba  Oistributiaa  of 
Victim  Assistance  Funds  to  tin  States 

The  1988  amendments  to  the  Victims 
of  Crime  Act  increased  the  base  amount 
each  State  shall  receive  in  victim 
assistance  funds  from  $100,000  to 
$150,000  for  Fiscal  Year  1989.  199a  and 
1991,  and  to  $200,000  for  Fiscal  Years 
1992. 1993,  and  1994.  (Section  1404(a)(5) 
(A)  and  [B].) 

In  addition,  for  the  purposes  of 
allocating  the  base  amounts  to  the 
States,  the  United  States  Virgin  Islands 
and  all  territories  and  possessions  of  the 
United  States  are  to  be  included  along 
with  the  District  of  Columbia  and  Puerto 
Rico.  (Section  1404(d)(1).) 

Priority  Categories  and  "Underserved" 
Victim  Populations 

The  Victims  of  Crime  Act  of  1964 
requires  each  State  to  certify  that 
"priority"  will  be  given  fo  programs 
serving  victims  of  sexual  assult  spousal 
abuse  and  child  abuse.  In  reporting  to 
the  President  and  Congress  on  the 
impact  of  the  Victims  of  Crime  Act  grant 
program,  the  Office  of  Jusbce  Programs 
indicated  that  76%  of  the  monies 
allocated  to  State  victim  assistance 
programs  went  to  programs  serving 
victims  of  sexual  assault  spousal  abuse 
and  child  abuse.  These  monies  funded 
82%  of  the  VOCA  supported  programs. 
The  remaining  VOCA  funds  supported  a 
variety  of  specialized  and  generic  victim 
services.  This  determinatioo  was  made 
after  a  subgrant-by-snbgrant  review  of 
all  awards  made  in  Fiscal  Year  1966  by 
the  States  was  conducted  (See  Report 
to  Congress  by  the  Attorney  Genera  J. 
April  1968.) 

During  reauthorizabon.  there  was 
considerable  discussion  of  the  extent  to 
which  fur.iis  were  utilized  to  supjport 
victims  in  the  three  priority  categories. 
After  reviewing  available  data  and 
hearing  testimony  from  nabonal 
organizations,  programs,  and  individuals 
representing  victims  of  other  violent 
crimes,  Congress  amended  VOCA  to 
require  that  each  State  "certify  that 
funds  shall  be  made  available  for  grants 
to  programs  which  serve  previously 
underserved  populations  erf  victims  of 
violent  crime."  (See  Section 
1404(a)(2(B).)  In  doing  so.  Congress 
reaffirmed  the  special  needs  of  the 
priority  category  victims,  but  also 
recognized  the  needs  of  victims  of 
violent  crimes  who  have  received  little 
support  through  VOCA  victim 
assistance  grant  funds. 

OVC  is  aware  that  the  Qaigressional 
Record  reflects  a  discrepancy  in  the 
views  (rf  members  of  the  Hoose  of 
Representabves  and  the  Senate 
regarding  the  uaderserved  populati<»ia 


amendment  contained  in  the  VOCA 
reauthorization  (Section  1404(a)(2)fb]) 
The  ioUowing  is  a  colloquy  between  Mr. 
Biden  and  Mr.  Kennedy: 

(Mr.  Biden]  Do  you  anticipate  iha'  this 
pnorfy  will  be  implemented  by  tb* 
rVp«rtinent  of  [ustjce  in  a  manner  siwilar  to 
the  o'ber  priority  programs  listed  in  the 
\'ic!ims  of  Crime  Act? 

[Mr.  Kennedy:)  Yes.  As  the  K^ction  by- 
secUoD  analysis  of  the  Senate  bill  deaHv 
stated  the  E)epanment  of  )ustoce  shaU  requ-re 
that  States  devote  approximately  10  percent 
of  their  funds  to  this  new  priorit>  c«te)iar>   a« 
with  the  existing  priority  programs 

(Mr.  Biden  ]  "That  was  also  my 
understanding  I  thank  the  Senator  "  (See 
Congress ioT\ a  1  Reccrd — Senate,  page  17324. 
October  21.  1988 ) 

However,  the  Secticm-By-Secuon 
Analysis  of  this  amendment  inserted  by 
Mr.  Conyera.  Chairman  of  the  House 
Subcommittee  on  Criminal  Justice. 
reflects  a  different  viev*" 

The  Senate-passed  bill  contained  a 
proyisioB  suniiar  to  new  section  1404<aK2H6). 
During  the  debate  on  the  Senate  biU.  il  wm 
indicated  that  U  was  inleaded  that  that 
provision  be  interpreted  to  require  a  chtef 
executive  to  use  at  least  10%  oi  \he  State  ■ 
funds  under  section  14CM  for  those  profcrams. 
The  dear  language  of  the  provigioc  in  the 
Senate-passed  biH  did  not  require  that 
htTwever. 

Such  an  interpretation  was  nnacceptdble 
and  a  provision  with  that  interpretation 
would  not  have  been  ajtreed  to.  The  lengivf^ 
of  new  section  1404{aK2)fB)  imposes  no 
reqwreinent  upcm  ttie  duel  execatrve  of  a 
Stale  to  allocste  a  specified  minfinuwi 
percentaijB  of  Cruse  VicUiim  Fimd  monev  to 
programs  serviog  "underserved  populations  of 
victims  of  violeni  crime'.  We  agreed  to  new 
section  1404i3M.2](B)  with  no  intention  th«t 
the  provision  be  interpreted  to  impose  such  a 
mmfrnum  requiremert  (Congressional 
Record— House,  page  11291,  October  21  198&i 

Mr.  Fihh  added: 

Th>s  is  intended  to  promote  the  broad^si 
effort  possible  to  assist  victims  of  violent 
cnme  ar.d  to  ensure  that  no  categor}'  of 
victiiu  is  Ignored  "  iCongressionai  Record — 
House,  pdge  1124a  CX-tober  21.  1968). 

\r.  addition  Mr.  Miller  stated; 

As  one  who  was  involved  in  the 
negotiations  bei>veen  the  House  and  the 
other  body  1  wouM  like  to  make  dear  for  the 
record  that,  in  that  form,  this  provision  wm 
not  acceptable.  The  repreaentatives  of  file 
other  body  verbally  agreed,  however,  that 
such  a  retjuireiuent  wm  not  msBdated  by  tb« 
statutory  language  and  that  it  would  not 
insist  upon  such  a  requirement  The  ttouse 
concurrence  in  this  proviaion — with  sobm 
changes  in  language — was  with  the  expLui 
understanding  that  the  provision  did  not  bind 
the  chief  executive  to  aDocate  any  given 
pertwTrtage  of  crime  victims  fund  money  to 
programs  serving  previously  tmderser  ved 
populationa  of  yictims  of  viotent  crnne.~ 
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(CoiiyMlon*!  R»cnrd— HotiM,  p9gB  11283, 
Octoh«r  21.  1966) 

In  impiementinj^  thia  new  requir«m«nt. 
the  OfPice  for  Victims  of  Crime  hat 
considered  the  conflicting  perspectives 
expressed  by  members  of  Congress  and 
constituency  groups  With  regard  to  the 
degree  financial  support  that  should  b« 
made  available  for  "previously 
underserved  victims."  OVC  believes 
that  an  interpretation  which  results  in 
increased  attention  to  previously 
undarserved  populations  of  victims  and 
sets  a  minimum  level  of  funding  will 
best  meet  the  unmet  needs  of  ■  broad 
range  of  victims  of  violent  crime. 
Therefore.  Slates  are  directed  in  these 
proposed  guidelines  to  allocate  at  least 
10%  of  their  VOCA  assistance  funds  to 
such  programs.  In  this  way.  previously 
underserved  victinoa  of  violent  crime 
identified  by  each  State  will  constitute  a 
single  category  for  which  at  least  10%  of 
the  States'  VCKIA  assistance  funds  must 
be  allocated. 

OVC  does  not  intend  to  deHne  what 
cooatitutes  "previously  underserved 
populations."  Rather,  it  is  expected  that 
States  will  have  flexibihty  in 
determining  which  groups  of  victims 
would  be  "underserved." 

Each  State  must  identify  previously 
underserved  victim  populations  in  their 
State  and  develop  specific  plans  to 
address  the  availability  of  victim 
assistance  service  grants  in  these  areas. 
The  Offlce  for  Victims  of  Crime 
encourages  States  not  to  solely  consider 
underserved  victim  populations  which 
were  mentioned  In  congressional 
discussions  of  the  amendment,  i.e., 
homicide  survivors,  victims  or  survivors 
of  victims  of  drunk  driving.  States 
should  also  consider  the  broad  range  of 
unmet  victims'  needs  and  the  obstacles 
which  prevent  the  delivery  of  services 

OVC  recognizes  the  specialized  needs 
of  prionty  area  victims  and  the  skills 
required  of  service  providers  in  assisting 
these  victims.  In  Fiscal  Years  1B65. 1986. 
1967.  and  1968  States  were  given  three 
options  for  meeting  the  three  prionty 
area  requirements  of  the  Victims  of 
Crime  Act  legislation.  These  options 
were  provided  to  meet  the  vanety  of 
Slate  needs  and  to  maximize  State 
flexibility  in  implementing  the  Victims 
of  Crime  Act  victim  assistance  grant 
program 

As  in  the  development  of  any  new 
program,  knowledge  is  granted  from 
experience.  While  prepanng  the  Report 
to  Congess.  and  in  correspondence  from 
Stale  administrators  and  service 
providers,  and  during  the 
reauthorization  hearings.  OVC  learned 
of  many  concerns  regarding  the 
allocation  of  Victims  of  Crime  Act 


victim  assistance  grant  funds.  Therefore, 
the  Office  for  Victims  of  Crime  has 
reviewed  the  options  which  were 
presented  to  States  during  the  first  four 
fiscal  years  of  the  program,  the  number 
of  States  which  selected  the  vanous 
options,  and  the  States'  reports 
regarding  their  ultimate  allocation  of 
funding  to  priority  services.  As  a  reault 
of  this  analysis,  the  Office  for  Victima  of 
Crime  has  determined  that  a  single 
approach  which  reflects  a  combination 
of  elements  from  the  three  previous 
options  would  serve  to  clarify  elements 
from  the  three  previous  options  would 
serve  to  clarify  this  program 
requirement  and  better  effectuate  the 
Intent  of  Congress.  Henceforth. 

Rach  Stale  shall  allocate  at  least  ten 
percent  of  ill  total  Victims  of  Crime  Act 
victun  assistance  grant  to  each  of  tha  three 
pnohty  categorie*.  and  at  least  ten  percent  to 
programs  which  serve  rlctlms  determined  by 
tlie  Stale  to  have  been  previously 
underserved. 

States  are  encouraged  to  engage  in 
discussion  with  victims,  victtm  advocates, 
and  aervices  providers  through  mi  the  State 
and  to  aaoeoa  th«  needs  of  anderserved 
populations.  Each  State  is  further  required  to 
discuss  In  Its  application  to  the  OfTioa  for 
Victims  of  Crime  the  method  used  to  Identify 
previously  underserved  victlin  populations 
and  Its  plan  for  funding  services  to  such 
groups 

The  ten  percent  figure  provided  in 
these  propoaed  Program  Guidelines  is 
intended  to  represent  a  base  amount  of 
funding  to  the  priority  areaa,  and  to  give 
each  State  diacretion  to  determine  tha 
level  of  additional  funding  needed.  The 
Office  for  Victims  of  Crime  believes  it  is 
incumbent  upon  each  State,  not  the 
Federal  Government,  to  determine  if 
funding  in  excess  of  the  minimum  base 
amount  level  established  by  the  Office 
for  Victims  of  Crime  is  needed  in  a 
particular  priority  area.  In  no  way  is  the 
30%  base  amount  targeted  for  programs 
serving  priority  victims  nor  the  10%  base 
amount  targeted  for  programs  serving 
previously  underserved  victim 
populations  intended  to  establish  a  cap 
on  the  amount  allocated  to  programs 
serving  these  categories  of  crime 
victims.  Elxperience  has  shown  States 
have  allocated  the  vast  majority  of 
VOCA  funds  to  programs  which  serve 
victims  of  child  abuse,  spouse  abuse, 
and  sexual  assault.  However,  it  is  also 
noted  that  the  requirement  to  give 
priority  to  services  for  victims  of  spouse 
abuse,  sexual  assault,  and  child  abuse 
has  not  t>een  and  is  not  intended  to 
convey  that  Stales  may  not  provide 
funding  for  other  types  of  services. 

For  purposes  of  this  program,  the 
Office  for  Victims  of  Crime  defines  a 
prionty  program  as  one  whose  principal 


mission  is  providing  services  to  one  or 
more  of  the  priority  victim  categories. 
While  programs  which  provide  services 
to  all  victinu  of  crime  are  needed  in 
communities  these  are  not  considered  to 
be  prionty  programs.  However,  many 
prionty  programs  provide  services  to 
more  than  one  priority  group.  For 
example,  many  sexual  assault  programs 
serve  adult  victims  of  sexual  assault  and 
child  victims  of  sexual  abuse  and 
molestatioa  and  many  shelter  programs 
also  provide  services  to  victims  of  child 
abuse  who  accompany  their  mothers 
who  are  victims  of  spouse  abuse/family 
violence.  This  definition  reflects  OVCs 
understanding  of  the  intent  of  VOCA 
and  is  meant  to  clarify  priority  programs 
for  purposes  of  funding  decisions  and 
reporting  requirements. 

OVC  also  wishes  to  clarify  that  there 
is  no  requirement  that  each  program 
designated  as  a  priority  program  provide 
what  are  termed  as  "generic"  victim 
services.  Further,  there  ia  no 
requirement  that  all  VOCA  funded 
programs  must  serve  all  types  of  victims 
in  all  ways. 

CUrifkatkia  of  AUowanoe  Costs  and 
Eligible  Progruna 

Section  140«(b)(l)  of  the  Victims  of 
Crime  Act  of  1964.  aa  amended,  provides 
specific  criteria  for  programs  to  be 
eligible  for  victim  assistance  grant 
funds.(See  Section  ID  of  these  propoaed 
Program  Guidelines.)  The 
reauthorization  and  issuance  of  these 
proposed  Program  Guidelines  provide 
an  opportunity  to  clarify  several  issues 
which  have  emerged  regarding  the 
appropriate  use  of  Victim  of  Crime  Act 
victim  assistance  grant  funds.  The 
Office  for  Victims  of  Crime  is  mindful  of 
the  fact  that  we  now  have  had  four 
years  of  experience  administering 
VOCA  victim  assistance  grants.  After 
careful  review  of  the  subgrants  made  in 
prior  fiscal  years,  the  Office  for  Victima 
of  Crime  believes  it  is  necessary  to 
articulate  pohcy  positions  concerning 
certain  allowable  costs  and  program 
eligibility. 

One  area  of  central  importance  in  this 
discussion  is  the  relationship  between 
VOCA  crime  victim  compensation  and 
VOCA  victim  assistance  programs.  In 
their  initial  years  of  grants,  some  States 
used  victim  assistance  grant  funds  to 
supplement  crime  victim  compensation 
awards  to  uctims  of  crime.  In  these 
cases,  some  programs  receiving  VOCA 
victim  assistance  grant  funds 
supplemented  crime  victim 
compensation  claims  when  a  particular 
loss  or  expense  was  not  covered  by  the 
State  crime  victim  compensation 
program.  This  is  not  an  appropriate  use 


of  limited  VOCA  victim  assistance 
funds.  It  is  clear  in  the  legislative  history 
that  the  criine  victim  compensation 
pra\isioo  of  the  Act  was  intended  as  the 
sole  source  of  VOCA  funding  for 
reimbursement  to  victims  for  out-of- 
pocket  expenses  relating  to  a 
compensable  crime.  VOCA  victim 
assistance  grant  funds,  on  the  other 
hand,  are  intended  to  support  the 
provision  of  direct  services  to  victims  of 
crime. 

Questions  have  also  arisen  as  to 
whether  local  legal  services  corporation- 
funded  offices  are  eligile  as  victim 
assistance  subgrantees.  Legal  services, 
especially  legal  advocacy  services,  are 
not  tlw  types  of  victim  services 
envisioned  when  the  Victims  of  Crime 
Act  was  enacted.  The  "court  related 
services"  eligiUe  for  VOCA  fuoding 
include,  but  are  not  limited  to,  "^•^f^^Ptg, 
victims  with  filing  temporary  reatraioing 
orders,  explaining  court  procedures, 
accompanying  a  crune  victim  to  court, 
providing  child  care  aervices  for  crime 
victims  while  they  participate  in 
essential  court  proceedings,  providing 
transporfatioo  to  and  from  court,  and 
providing  emoti'onal  support  to  crime 
victfans  during  a  trfaL  However,  a  legal 
aervices  agency  ia  not  deemed  ineligible 
as  long  as  it  provides  the  emergency 
aervices  discussed  above,  e.g.  securing 
temporary  restrafaiing  orders,  etc.  Such 
programs  may  seek  VOCA  funding  for 
the  above-described  emergency 
services. 

Crime  victim  assistance  funds  may  be 
used  only  to  provide  direct  services  to 
victims  of  crtee.  Any  costs  for  activities 
no*  directiy  related  or  essential  to  the 
dellveTy  of  assistance  to  crime  victims 
may  no«  be  charged  to  a  VOCA  victim 
assistance  nbgrani  The  folhiwteg 
activities  are  ineligible  for  VOCA 
funding. 

(1)  Community  Education.  The 
commfiHiity  edocation  activities  eligibie 
to  receive  VOCA  fbnds  an  Bmited  to 
efforts  describing  direct  services 
available  and  how  to  obtain  a  program's 
assistance,  e.g.,  pvbh'cation  of 
brochures,  pamphlets,  etc.  General 
public  awareness  campaigns  designed 
to  raise  the  public's  cornsciousness  of 
victims  issues  do  not  qualify  as  direct 
services  to  crime  victims  and  are 
ineligible  lot  support  with  VOCA  funds. 

(2)  Crime  Prevention.  Also  ia^igible 
for  funding  are  tlioae  programs  in  which 
crime  victims  are  not  the  sole  or  prknary 
beneficiaries  of  famded  activities.  The 
criaie  prevention  activities  eligible  to 
receive  VOCA  6nds  are  limstad  to  thoee 
preventioai  efforts  spccificaUy  induded 
in  providiog  eraerfeacy  assistance  after 
a  victimisatioa  iactdent  such  as  services 
to  prevent  the  immediate 


reburgularization  of  a  home  or  an 
apartment,  e.g.  boarding  up  of  %vindows. 
replacement  or  repair  of  security  locks, 
etc.  Other  more  generalized  crime 
prevention  efforts  are  not  allowable. 

(3)  Lobbying,  Legialatrre  and 
Administrative  Advocacy.  Lobbying  for 
particular  victim  legislation  or 
administrative  reform,  whedier 
conducted  directly  or  indirectiy.  is 
another  activity  that  is  an  inedible  for 
fimding  with  VOCA  victim  assistance 
grant  funds.  Chapter  5,  paragraph  74. 
subsection  3.  of  te  OfBce  of  Justice 
I^graras'  Financial  and  Administrative 
Guide  for  Cants,  M710ai  ((effective 
edition]  hereinafter  refeiiied  to  bs  M 
7100.1).  lists  the  foUowring  activities  as 
not  allowable:  "Any  atteo^t  to 
influence:  (i)  the  introdaetiao  of  Federal 
or  State  l^islation;  or  (ii)  the  enactment 
or  modificatioa  trf  any  pending  Federal 
or  State  legislatioo  ttm>ugh 
coBununicatioa  with  any  member  or 
employee  of  the  Coagress  or  State 
legislatare  (mduding  effcnls  to  influence 
State  or  local  officii^  to  engage  in 
similar  lobbying  activity),  or  with  any 
govennneal  official  or  eaq>k>yee  in 
connection  with  a  decinon  to  sign  or 
veto  emoUed  legialatioD.''  Refer  to 
paragraph  74  of  M  7100.1  for  further 
information  on  allowable  and 
unallowable  activities. 

(4>  Perpetrator  RehotuJitation.  The 
Office  for  Victims  of  Crime  has  taken 
the  position  that  perpetrator -oouDseling 
and/or  rehabilttatiaa  is  mt  a  dbect 
service  to  a  victfin  of  criiae  as  intended 
by  VOCA  and  is.  tberefne.  not  an 
eligible  service  or  activity  to  be 
supported  by  victiB  aasistaace  grant 
funds.  However.  VOCA  fands  may  be 
used  to  support  family  treatment 
pro^-ams  that  provide  direct  services  to 
crime  victims  and  rehabilitation  or 
treatment  of  perpetrators.  H  ia  the 
intention  of  the  Office  for  Victims  of 
Crime  to  support  such  programs  which 
seek  to  reunite  the  family  through 
treatment  of  victims  of  ^mily  violence 
along  with  perpetrator  rehabilitation.  It 
is  not  our  intention  to  provide  VOCA 
victim  assistance  fonds  to  support 
programs  which  are  primarily 
perpetrator/offender  treatment 
programs.  This  represents  a  change  in 
OVCs  previous  policy  which  prohibited 
the  funding  of  any  perpetrator  r^ted 
activities. 

(5)  Needs  Asseeaments,  Sarreya, 
Manuals  and  Protocols.  The  Office  for 
Victims  of  Crime  has  farther  taken  tfie 
position  that  the  use  of  VOCA  fimds  to 
conduct  needs  assessments,  surveys, 
develop  mMuials  and  protocol,  or  to 
perfonn  general  administrative  tasks 
does  not  fall  withia  ^  intent  of  the  Act 


and  is  outside  the  scope  of  the  Program 
Guidelines. 

(6J  Fundraising.  Chapter  5,  Paragraph 
75  of  M7100.1  lists  fund  raising  as  an 
unallowable  expense:  "Cost  of 
organized  fund  raising,  including 
financial  campaigns,  endowment  dri\e8, 
sohcitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contribution,  may  not 
be  charged  either  as  direct  or  indirect 
cost  against  the  grant  Neither  the  salar>' 
of  persons  engaged  in  such  activities  nor 
indirect  costs  associated  with  those 
salaries  can  be  charged  to  the  grant 
except  insofar  as  such  persons  perform 
other  grant-related  activities." 

(7)  Equipment  Purchases/Capital 
Expenditures.  Section  1404(bK2) 
provides  that  Victims  of  Crime  Act 
victim  assistance  grant  foods  snay  only 
be  used  to  provide  s«-viGes  to  victims  of 
crime.  Services  to  victims  of  crime 
means  those  activities  that  directly 
benefit  individual  crime  victia», 
including  the  required  coordination  of 
such  activities,  i!c  coordinatioD  of 
volunteers  eoAlat  eoortfination  of  pabtic 
and  private  efforts  to  nd  cnnie  victims. 
However,  equipnent  that  is  necessary 
and  essential  to  the  delivery  of  direct 
service  is  deened  by  the  C^oe  for 
Victims  of  Crime  as  aa  aDowabie  oosL 

(8)  Pnjfessmnal  Services  of  Doctors 
and  Lawyers.  The  pejrment  of  f ees  for 
professional  services  rendered  by 
lawyers  and  doctors  eictends  heyaoA  the 
intent  of  the  Act  and  are.  therefore, 
indigible  for  VOCA  victim  assistance 
funding.  Except  far  the  purposes  of 
providing  reimburaenent  for  forensic 
medical  exanrinations,  ms  provided  m 
section  m.  D(^e)  of  the  Act  victims 
treated  k«  crime  related  mfories  are 
encouraged  to  seek  reimbursement  for 
mefhcal  services  rendered  by  doctors 
from  tfaev  SMb  arme  victims 
compensation  program.  This  provision, 
however,  does  not  prohibit  d^ect 
service  programs  from  hiring  as  staff 
salaried  mmlical /mental  heattfa 
professionals  to  provide  services  on  site 
to  clients.  This  differs  significantly  from 
a  case  by  case  fee-for-service  type 
arrangement 

(9)  Witness  Management  and 
Notification  Programs.  Projects  whose 
primary  objectives  are  to  improve  the 
prosecutorial  efficiency  of  a  prosecutor's 
office  and  whose  goals  are  primarily 
witness  management  and  notification 
are  identified  as  administrative  in 
nature  and  are,  therefore,  ineligible  for 
support  with  Victims  of  Crime  Act 
victim  assistance  grant  funds.  However. 
victim/wTtness  programs  in  prosecutors 
offices,  which  provide  both  victim 
services  such  as  escort  and  support 
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dunng  trials  and  other  type  of  lervicea. 
can  receive  VOCA  funding  support  only 
for  that  portion  of  the  program  that 
provide*  direct  servlcea  to  crime 
victims. 

(10)  Crimmcl  fustice  Improvement:/ 
General  criminal  justice  agency 
Improvements  or  programs  where  crime 
victims  are  not  the  sole  or  primary 
beneficiaries  are  not  eligible  for  support 
with  VOCA  victim  assistance  grant 
funds 

Piofram  Match 

Required  Match  for  New  and  Existing 
ProgramM.  The  Office  for  Victims  of 
Crime  has  Initiated  a  new  policy  with 
respect  to  the  required  match  for  "new" 
and  "existing"  programs:  the  program 
match  has  been  reduced  for  both.  The 
Act  requires  that  "existing"  programs 
have  a  record  of  providing  effective 
services  to  victims  of  crime  and 
financial  support  from  other  sources  and 
requires  that  "new"  programs  that  have 
not  yet  demonstrated  a  record  of 
effective  services  have  subetantial 
financial  support  from  other  sources. 
The  Office  for  Victims  of  Crime  believes 
that  the  current  match  requirements  are 
too  stringent  and  nntay  have  Inhibited  the 
development  of  mudi  needed 
specialized  services  In  nnderaerved  or 
remote  areaa.  Tharafore,  tha  match 
requirement  for  "exiatlng"  programs  has 
been  lowered  from  25%  to  20%  oash  or 
in-kind:  ai>d  for  "new"  prograraa,  the 
match  has  been  lowered  from  50%  to 
35%  cash  or  in-kind.  In  addition  to  the 
lower  match  requirement  for  new 
programs,  the  provisloa  for  in-kind 
match  for  new  programs  has  been 
added.  The  OfDca  for  Vlctima  of  Crime 
believe*  these  new  match  requirements 
will  better  reilact  the  Intent  of  the  Act 
regarding  the  continuity  of  existing 
crime  victim  assistance  programs  while 
also  addressing  recant  Congressional 
concern  for  the  development  of  new 
victim  services  programs  for  previously 
underscrved  victim  populations. 

New  Match  Requirement*  for  Native 
American  Tnbee  or  Native  American 
Organitatione  on  Indian  Reeervatione. 
The  Office  for  Victims  of  Crime  ha* 
initiated  a  policy  to  permit  a  S  percent 
minimum  "match"  of  cash  or  la-kind  for 
grants  to  Indian  tribes  or  native 
American  organization*  on  re*ervations 
under  the  Victims  of  Crime  Act  victim 
assistance  grant  program.  OVC  has 
decided  to  implement  this  provision  In 
response  to  the  unique  situation  of 
native  American  Indian  tribes  in  our 
nation,  and  their  special  problems  and 
needs.  In  the  past  we  have  found  that 
the  victim  assistance  match  requirement 
are  virtually  Impossible  for  Indian  tribes 
to  meet  because  of  the  tribes'  meager 
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financial  resources.  The  result  has  been 
that  the  tribes  have  been  unable  to 
achieve  full  participation  in  the  VOCA 
victim  assistance  program  and 
significant  Indian  victim  needs  have 
gone  unattended  This  policy  is  intended 
to  respond  to  the  difficulties 
experienced  by  Indian  tribes  in 
providing  matching  fund*.  This  is  further 
intended  to  remind  the  States  of  their 
obligations  to  Indian  tribes  and  similar 
groups  to  involve  Indian  tribe*  and  *uch 
group*  in  full  participation  in  thi* 
Federal  B**i*tance  program. 

Note. — This  policv  It  limited  to  native 
Amencao  Indian  tnoes  or  native  American 
organlcatloRS  on  Indiafi  isssrvatlons. 


Overmatch.  In  a  number  of  the  States' 
subgrant  award  report*,  the  Office  for 
Victims  of  Crime  has  noted  that 
subgrantee*  designated  a  *ub*tantial 
protion  or  all  of  their  non-Federal 
dollars  a*  match.  State*  and 
*ubgrantee«  thould  be  mindful  that  any 
funds  deelgnated  a*  matching  fund*  for 
Federal  doilan  are  reetricted  to  the 
same  u>e*  outlined  in  the  Program 
Guideline*  for  Federal  fund*.  Therefore. 
It  Is  suggested  that  subgrentees  only 
provide  match  at  the  level  required  by 
the  Progran  Goldeiinea  (i.e..  20%  for 
existing  programa.  and  35%  for  new 
programs).  In  that  way.  there  are  no 
Federal  restriction*  on  the  non-Federal 
dollars  not  used  by  subgrant  program* 
as  match. 

BaMie  of  Match.  The  proposed 
Program  CuldeUnes  will  continue  to 
require  match  on  a  project-by-pro(act 
basis.  No  exceptions  will  be  granted  to 
this  policy.  Program*  receiving  block 
fund*  mu*t  maintain  records  which 
clearly  *how  the  *ourc«,  the  amount 
and  the  timing  of  all  matching 
contribution*.  The  M7100.1  al*o  place* 
primary  responalbllity  on  the  State  to 
enaura  *ubgrantee  compliance  with  thi* 
requirement. 

SaadMooay 

The  Office  for  Victim*  of  CriaM  ha* 
received  numerou*  inquiries  from 
program*  In  State*  where  State 
administrators  have  estabUahed  a  policy 
limiting  the  number  of  years  a  program 
may  recelw  a  VOCA  victim  assistance 
grant  from  the  State.  OVC  has  given 
consideration  to  these  Inquiries  and  the 
policies  adopted  by  these  States  and  has 
decided  not  to  Issue  a  formal  policy/ 
guideline  regarding  this  practice. 
Instead.  OVC  encourages  States  to  take 
Into  consideration  in  developing 
program  funding  policy,  the  range  of 
victim  services  needed  throughout  the 
State,  the  track  record  of  funded 
programs  and  the  extent  to  which  other 
sources  of  funding  are  available  to  new 


proposed  projects  and  previously 
funded  VOCA  projects.  However,  the 
recent  amendment  to  VOCA  which 
mandates  attention  to  undereerved 
populations  indicates  Congressional 
concern  about  the  extent  to  which 
victim  services  are  available  to  victim* 
outside  the  priority  areas.  Thus.  States 
are  encouraged  to  carefully  examine 
their  various  victim  service  needs  and 
expand  Into  new  service  areas  as  crime 
victim  funds  increase. 

I.  General  Proviatons 

A.  Eligible  Applicants:  All  States 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  and  all 
other  territories  and  possessions  of  the 
United  States  are  eligible  to  apply  for 
and  receive  Victims  of  Crime  Act  victim 
assistance  grants.  (See  Section  1404 
(d)(1)  of  the  Act.)  For  the  purposes  of 
these  proposed  Guidelines,  the  term 
"State"  include*  the  District  of 
Columbia.  Puerto  Rico,  the  United  States 
Virgin  Islands,  and  any  other  territory  or 
possession  of  the  United  States  [See 
Section  1404  (d)(1)  of  the  Act.] 

B.  State  Office.  The  chief  executive  of 
each  participating  Stata  must  designate 
or  establish  a  State  oCBce  for  the 
purpose  of  preparing  an  application  for 
funds  and  adoiinistering  the  funds 
received,  indadlng  fund  accounting  and 
disbursement  monitoring,  reporting,  and 
audit 

n.  Allocaboa  of  Funds 

A.  Fund  A  vaiiability.  Section 
1404(a)tl)  of  the  Victims  of  Crime  Act  of 
1964.  as  amended,  provides  that  crime 
victim  assistance  grants  shall  be  made 
from  the  portion  of  the  Fund  not  used  for 
crime  victim  compensation  grants,  or 
reserved  for  trainiing  and  technical 
assistance  activities,  or  for  fmancial 
support  to  victims  of  Federal  crime  (See 
Section  1404  (c)(1)  of  the  Act),  or  for 
grants  under  the  Children's  Juatica  Act 
(See  SecUon  1404  A  of  the  Act]  Fotkds 
are  available  for  expenditures  in  the 
Federal  fiscal  year  of  awaitl  and  la  the 
next  succeeding  fiscal  year.  Note:  The 
Federal  fiscal  year  begins  on  October  1 
and  ends  on  September  30  of  the 
following  year. 

B.  Allocation  to  States:  Each  State,  the 
District  of  Columbia.  Puerto  Rico,  the 
United  States  Virgin  Islands,  and  any 
territory  and  possession  shall  receive  a 
base  amount  of  $150,000  In  fiscal  years 
1980  through  1901.  and  a  base  amount  of 
$200,000  thereafter  through  fiscal  year 
1994.  and  that  portion  of  the  then 
remaining  available  money  to  each  State 
that  results  from  a  distribution  among 
the  States  on  the  basis  of  each  State's 


population  In  relation  of  all  States.  They 
shall,  also,  receive  a  portion  of  the 
available  remaining  monies  based  on 
their  share  of  the  total  population  using 
the  most  recent  data  of  the  U.S.  Bureau 
of  Census. 

C.  Allocation  of  Funds  within  the 
States:  Funds  granted  to  the  States  are 
to  be  further  subgranted  within  the  State 
to  eligible  victim  services  programs.  The 
State  has  sole  discretion  as  to  which 
programs  providing  direct  services  to 
crime  victims  receive  funds,  so  long  as 
the  eligibility  criteria  set-out  in  the  Act 
and  enumerated  in  these  proposed 
Guidelines  are  met. 

III.  Program  Requirements 

A.  Priority.  Under  the  Act  the  chief 
executive  of  the  State  must  certify  that 
the  State  shall  give  priority  to  eligible 
crime  victim  assistance  programs  which 
as  their  principle  mission  provide  direct 
assistance  to  victims  of  sexual  assault 
spousal  abuse,  or  child  abuse,  and  to 
programs  serving  previously 
underserved  populations  of  victims  of 
violent  crime  as  determined  by  each 
State.  [See  Section  1404  (a)(2)(A)  and  (B) 
of  the  Act]  To  meet  this  requirement 
each  State  shall  allocate  at  least  ten 
percent  of  its  total  Victims  of  Crime  Act 
victim  assistance  grant  to  each  of  the 
three  priority  categories  and  at  least  ten 
percent  to  programs  which  serve  victims 
determined  by  the  State  to  have  been 
previously  underserved.  Each  State  is 
further  required  to  describe  in  its 
application  the  procedures  used  to 
identify  previously  imderserved  victim 
populations  and  the  method  platmed  for 
allocating  VOCA  funding  for  these 
services. 

B.  Non-supplanting.  The  chief 
executive  of  the  State  or  his/her 
designated  State  Administrator  must 
certify  that  crime  victim  assistance  grant 
funds  will  not  be  used  to  supplant  State 
and  local  funds  that  would  otherwise  be 
available  for  crime  victim  services.  [See 
Section  1404(a)(2)(B)  of  the  Act]  Federal 
grant  funds  are  intended  to  enhance  or 
expand  services,  not  substitute  for  other 
sources  of  support. 

C.  Eligibility  Criteria.  States  must  use 
crime  victim  assistance  grant  funds  to 
support  programs  that  provide  direct 
services  to  crime  victims.  Each 
individual  victim  assistance  project 
receiving  a  crime  victim  assistance 
subgrant  must  meet  the  following 
eligibility  requirements: 

(1)  Be  operated  by  a  public  agency  or 
nonprofit  organization  or  a  combination 
thereof  that  provides  direct  services  to 
crime  victims: 

(2)  If  it  is  an  existing  program,  have  a 
record  of  providing  effective  services  to 
victims  of  crime  and  financial  support 


from  other  sources.  In  determining 
whether  or  not  a  program  has  a  "record 
of  providing  effective  services,"  the 
State  shall  consider  whether  the 
program  has  been  providing  services  to 
victims  of  crime  for  a  minimum  of  one 
year,  has  the  support  and  approval  of  its 
services  by  the  community,  and  whether 
or  not  an  analysis  of  its  activities  and 
financial  history  shows  that  it  achieves 
its  intended  results  in  a  cost-effective 
manner.  An  existing  program  shall  be 
considered  to  have  "financial  support 
from  other  [non-Federal]  sources"  if  at 
least  20%  of  its  support  (including  in- 
kind  contributions)  is  from  non-Federal 
sources,  or  an  appropriation,  as 
provided  in  Chapter  2,  paragraph  14 
(c)(2)(b)  of  the  M  7100.1.  (See  Section 
1404  (b)(l)(B)(i)  of  the  Act.) 

Note. — Funds  subgranted  to  Indian  tribes  or 
Native  American  organizationg  on  Indian 
reservationfl  will  require  only  a  5  percent 
minimum  match  (cash  or  in-kind)  of  the  total 
costs  of  the  VOCA  supported  victim 
assistance  program  or  project 

(3)  If  it  is  a  new  program  that  has  not 
yet  demonstrated  a  record  of  effective 
services  as  required  under  (2)  above,  it 
may  be  eligible  for  funding  if  it 
demonstrates  substantial  financial 
support  fiom  non-Federal  sources. 
"Substantial  financial  support"  means 
that  at  least  thirty-five  percent  (35%)  of 
its  budget  is  in  the  form  of  a  cash  or  in- 
kind  contributions  from  non-Federal 
sources  or  an  appropriation  as  provided 
in  Chapter  2.  paragraph  14(c)(2)(b)  of  the 
M  7100.1.  [See  Section  1404(b)(l)(B)(iJ)  of 
the  Act] 

Note. — Funds  subgranted  to  Indian  tribes 
or  Native  American  organizations  on  Indian 
reservations  will  require  only  a  5  percent 
minimum  match  (cash  or  in-kind]  of  the  total 
costs  of  the  VCXIA  supported  victim 
assistance  program  or  project 

(4)  Utilizes  volunteers  imless.  and  to 
the  extent  the  State  chief  executive 
determines  compelling  reasons  exist  to 
waive  this  requirement  A  "compelling 
reason"  may  include  statutory  or 
contractual  provisions  that  bar  the  use 
of  volunteers  for  certain  positions  or  a 
lack  of  persons  volunteering  after  a 
sustained  and  aggressive  recruitment 
effort  has  been  conducted. 

(5)  Promotes  within  the  community 
served  coordinated  public  and  private 
efforts  to  aid  crime  victims.  (See  Section 
1404(b)(1)(D)  of  tile  Act)  Because  of  the 
various  kinds  of  services  needed  by 
victims  of  crime,  services  are  usually 
provided  by  a  variety  of  agencies. 
Therefore,  it  is  essential  that  these 
services  be  coordinated  to  ensure 
continuity  of  support  to  the  victim  and 
to  avoid  duplication  of  effort.  In 
determining  whether  or  not  a  program 


meets  this  requirement  the  State  shall 
consider  the  extent  to  which  the 
program  demonstrates  that  it  will 
coordinate  its  activities  with  other 
service  providers  in  the  community, 
including  Federal  victim  witness 
coordinators,  so  that  the  best  interests 
of  the  crime  victims  are  served  and 
interagency  communication  is  enhanced. 

(6)  Assists  victims  in  seeking 
available  crime  victim  compensation 
benefits.  (See  Section  1404(b)(1)(E)  of 
the  Act]  Such  assistance  may  be 
achieved  by  identifying  and  notifying 
potential  recipients  of  the  availability  of 
compensation  and  assisting  them  with 
application  forms  and  procedures  An 
eligible  program  must  demonstrate  that 
it  will  coordinate  its  activities  with  the 
State  compensation  program,  where  one 
exists. 

D.  Crime  victim  assistance  funds  shall 
be  used  only  to  provide  direct  services 
to  victims  of  crime.  (Section  1404(b)(2) ) 
For  purposes  of  these  proposed 
Guidelines,  services  to  victims  of  cnme 
means  those  activities  that  directiy 
benefit  individual  crime  victims 
including  the  required  and  necessary 
coordination  of  such  activities,  i.e.. 
coordination  of  volunteers  and/or 
coordination  of  services  to  the  victim 
which  must  be  provided  by  other 
community  agencies.  Activities 
unrelated  or  only  tangentially  related  to 
the  provision  of  direct  services  to 
victims  are  not  eligible  for  support 
Likewise,  indirect  costs  which  are  often 
imposed  by  Indian  tribes  on  Federal 
grants  are  not  permissible  in  VOCA 
funded  victim  assistance  grants. 

(1)  Examples  of  ineUgible  activities 
include  (see  earlier  discussion  of  eacii  of 
the  following  activities): 

(a)  Community  education: 

(b)  Crime  prevention  programs: 

(c)  Lobbying,  legislative  or 
administrative  advocacy  for  particular 
victim  legislation  or  administrative 
reform; 

(d)  Perpetrator  rehabilitation  or 
counseling  except  for  those  programs 
which  treat  family  violence  victims  and 
perpetrators,  and  are  aimed  at  the 
reimification  of  the  family; 

(e)  Needs  Assessments.  Surveys. 
Manuals,  and  Protocols; 

(f)  Fundraising 

(g)  Equipment  purchases/capital 
expenditures 

(h)  Professional  services  of  doctors  an 
lawyers 

(i)  Witness  management  or 
notification  program: 

(j)  Criminal  justice  improvements. 

(2)  "Services  to  victims  of  crime" 
include,  but  are  not  limited  to,  the 
foUowing; 
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(a)  Ch«is  Intarvantion  Mrvlcea  that 
me«t  the  urgent  •hort-tann  emotional  or 
physical  neada  of  crtma  victinu.  CiiaU 
Intervention  aervlrea  program!  are 
encouraged  to  coordinate  the  provlalon 
of  24  hour  Mrvlcee  which  may  Include 
the  oparaUon  of  a  crlaia  hotline  that 
providaa  emergency  counseling  or 
referral  for  crime  victima, 

(b)  Emergency  aervices  that  provide 
temporary  ahelter  for  crune  victims  who 
cannot  aafely  remain  in  their  current 
iodglnga  offer  measures  such  as  repair 
of  locks,  or  boarding-up  of  windows  to 
prevent  the  immediate  reburglarixation 
of  a  home  or  an  apartment  or  provide 
crime  victims  with  petty  cash  for 
meeting  immediate  needs  related  to 
transportation,  food,  shelter,  and  other 
necessities: 

(c)  Support  aervicea  that  include 
foUow-up  oounaeling  following  the 
initial  traumatic  event  reassurance, 
empathetlc  listening,  snd  guidance  for 
resolving  practical  problems  created  by 
the  victimization  experience;  acting  on 
the  victims  behalf  via-a-vis  other  social 
services  and  criminal  justice  agendea: 
assistance  in  obtaining  the  swift  return 
of  property  being  kept  by  police  aa 
evidence:  intervention,  aa  appropriate, 
with  laodlorda.  creditors  or  employers; 
and  referral  to  other  aoorces  of 
assistance,  aa  needed: 

(d)  Couri-related  services  that  assist 
crime  victims  in  participating  In  criminal 
tustice  prooeedif^  including 
transporiatlon  to  couri.  child  care,  and 
escori  senrlcea: 

(e)  Payment  of  all  reasonable  costa  for 
a  forensic  medical  examination  of  a 
crime  victim,  to  the  extent  that  such 
costs  are  not  otherwise  reimbursed  or 
paid  by  a  third  party. 

^4ot•. — Fumla  may  only  b«  uMd  to  pay  for 
thoaa  foranatc  iMdlcal  examlnationa  thai 
conform  (o  •laadard*  adopted  by  the  9<ata  or 
Biaef  Hm  aviaantlary  rM|e]mM(its  of  tne 
local  pcoaactttor 

E.  The  State  must  aaUblish 
procedures  to  asaure  thai  funds 
subgrantad  to  an  eligible  crime  victim 
assistance  program  are  expended  only 
for  providing  aervices  to  victims  of 
crime  These  procedures  shall  require  a 
program  to  demonstrste  to  the  State  that 
the  assistance  funds  it  requested  are 
directly  related  to  the  delivery  of 
services  to  crime  victims  Any  coeta, 
with  the  sxoeptioa  of  audit  expenses  at 
the  aubgrant  level  not  directly  related  to 
service  delivery  for  crime  victims  must 
not  be  charged  to  s  subgranL  Programs 
that  aerve  both  victims  and  non-vlctlms 
must  reaonaMy  prorate  their  coats  to 
ssaure  that  crime  victims  funds,  are 
used  only  for  victim  services. 


IV  AppUcatkm  RequiremanU 

A.  Application  Submission. 
Applications  for  crime  victim  asaiatance 
granta  muat  be  aubmitled  by  the  chief 
executive  officer  or  hia/her  deaignee. 
The  Office  for  Victlma  of  Crime  will 
provide  a  program  Inatruction  and 
Application  Kit  to  each  State.  The 
application  kit  ahall  include:  SP  424- 
Application  for  Federal  Aasiatance.  a 
liat  of  asaurancea,  a  table  of  Fund 
allocs tiona,  and  additional  guidance  on 
how  to  prepare  and  aubmit  an 
application  for  crime  victim  aaalatance 
granta.  The  Program  Inatruction  and 
Application  Kit  will  aerve  aa  the 
guidance  document  regarding 
application  aubmiaaion  and  content. 

B  Application  Specificity. 
Applicationa  from  the  State  need  not 
apecify  the  aubgranta  the  State  intenda 
to  make  with  the  Federal  crime  victim 
aaalatance  funda  it  receivea.  However,  In 
the  application.  Statea  must  identify  the 
"previously  underserved"  crime  victim 
population  to  be  served  in  the  State  with 
Federal  victim  asaiatance  grant  funds 
and  diacusa  how  the  determination  waa 
made 

V.  Reportlag  RequiieuMPts 

A  report  to  the  President  and 
Congress  from  OVC  on  the  monies 
collected  for  the  Crime  Victims  Fund 
from  each  aourtw  described  in  section 
1402  and  on  the  effectiveneaa  of  the 
activities  supported  by  the  Fund  is  due 
on  December  31.  1990.  and  on  December 
31.  every  two  years  thereafter 

Reporting  requirements  for  this 
program  are  deaigned  to  provide  the 
Office  for  Victlma  of  Crime  with 
meaningful  information  about  the  use  of 
VOCA  funds,  progress  in  the  delivery  of 
victim  aervices  nationwide,  and 
compliance  with  VOCA  Program 
Guidelines. 

Section  1407(b)  of  the  Victims  of 
Crime  Act.  as  amended,  requires  each 
recipient  of  Federal  victim  assistance 
grant  funds  to  maintain  records  as  the 
Director  of  the  Office  for  Victims  of 
Crime  may  preacribe  including  records 
that  fully  disclose  the  amount  and 
disposition  by  the  recipient  of  sums,  the 
total  cost  of  the  undertaking  for  which 
such  sums  are  used,  and  that  portion  of 
the  coat  of  the  undertaking  supplied  by 
other  aurcea.  and  any  other  reoortls  that 
will  facihlata  an  affective  audit  Section 
1407(f)  permiU  the  Director  to:  (1) 
Terminate  payments  to  a  State;  (2) 
auapend  payments  to  a  State  until  the 
Director  is  satisfied  that  noncompliance 
has  ended;  or  taks  other  action  as 
appropriate  towards  any  State  (ciilng  to 
comply  sobstaatiaily  with  any  proviaton 


of  the  Victims  of  Crime  Act  or  Program 
Guidelines  requirement 

A.  Subgrant  Award  Report  The  State 
is  required  to  notify  the  Office  for 
Victims  of  Crime  within  thirty  (30)  days 
of  an  award  of  a  aubgrant  or  of  a 
change  in  an  award  to  a  aubgrant 
recipient  and  provide  all  information 
required  to  complete  a  Subgrant  Award 
Report  form  provided  by  the  Office  for 
Victima  of  Crime.  Thia  information  is 
required  on  each  individual  project 
which  receive*  Federal  Crime  victim 
asaiatance  funds.  If  Federal  victim 
asaiatance  grant  funda  are  paaaed 
through  to  another  agency  to  further 
determine  the  diatribution  of  funda.  a 
Subgrant  Award  Report  form  muat  be 
completed  for  each  program  receiving 
Federal  Victim  aasiatance  grant  funds. 
Thia  report  provides  the  Office  for 
Victims  of  Crime  with  Information 
necessary  to  determine  compliance  with 
the  Victlma  of  Crime  Act,  Pnjgram 
Guidelines,  and  provides  information 
necessary  to  determie  the  atatua  of 
VOCA  funded  victim  aervicea  in  each 
State.  Each  State  Adminiatrator  must 
notify  OVC  in  their  application  of  the 
approximate  number  of  Subgrant  Award 
Report  forms  they  will  need  to  meet  thia 
program  requirement. 

Nela.— OVC  will  provide  the  State  with 
biaak  foma  with  Xht  netificatioii  of  award  or 
at  a  later  dale,  if  aoH  available  at  that  tlma. 

B.  Performance  Report  The  State 
crime  victim  assistance  agency  receiving 
Federal  victim  assistance  grant  funds 
under  the  Victims  of  Crime  Act  is 
required  to  submit  a  performance  report 
90  days  after  the  end  of  each  annual 
grant  in  the  format  and  on  the  form 
provided  by  the  Office  for  Victims  of 
Crime.  The  State  Administrator  is 
reaponsibla  for  compiling  the 
information  and  submitting  a  report  to 
tha  Office  for  Victims  of  Crime.  The 
performance  report  provides 
ioformaUon  on  the  effect  the  Federal 
funds  have  had  on  services  to  crime 
victims  In  the  State.  This  report  should 
be  submitted  to  the  Office  for  Victims  of 
Crime.  Office  of  Justice  Programa,  633 
Indiana  Avenue  NW..  Washington,  DC 
20531.  by  December  3a 

Nota^— OVC  will  provide  each  State  with  a 
copy  of  tha  program  performance  report  form 
with  t^  Dotlflcatkn  of  award,  or  at  a  later 
data.  If  not  available  at  the  time  of  the  award. 

c  Financial  Statin  Report  A 
Financial  Status  Report  (Form  H-1]  is 
required  for  all  grants.  This  report  shsU 
be  submitted  by  the  grantee  within  45 
days  after  the  end  of  each  calendar 
quarter.  Final  reports  are  due  90  days 
after  the  end  of  the  grant  Failure  to 
comply  with  thia  requirement  may  result 
in  administrative  actioa  such  as  the 


%vithholding  of  payments,  cancellation  of 
a  Letter  of  Credit  or  noncertification  of 
new  grant  awards.  In  lieu  of  using  the 
H-1.  grantees  may  satisfy  the  financial 
reporting  requirements  by  completing 
the  H-1  tumaroimd  document  This 
document  is  a  facsimile  of  the  H-1 
extracted  from  the  grantor  agency's 
computer  files  and  sent  directly  to  each 
grantee.  Pertinent  information  such  as 
grantee  name,  address,  grant  number, 
and  the  previously  submitted  financial 
information  (if  any)  is  printed  on  the 
form  by  the  computer. 

Note. — Obligation  and  expenditure  data 
must  be  reported  at  the  aubgrantee  level 

VL  Financial  Requirements 

A.  Payment  of  Grant  Funds 

1.  Annual  Requirements  Under 
$120,000.  Grantees  whose  annual  fund 
requirement  is  less  than  $120,000  will 
receive  Federal  funds  on  a  "Check 
Issued"  basis.  Upon  receipt  review  and 
approval  of  a  Request  for  Advance  or 
Reimbursement  H-3  Report  (OJP,  Form 
7160/3)  by  the  grantor  agency,  a  voucher 
and  a  schedule  for  payment  is  prepared 
for  the  amount  approved.  This  schedule 
is  forwarded  to  the  U.S.  Treasury 
requesting  issuance  and  mailing  of  the 
check  directly  to  the  grantee  or  its 
designated  fiscal  agent.  A  request  must 
be  limited  to  the  grantee's  immediate 
cash  needs  and  submitted  at  least 
monthly. 

2.  Annual  Requirements  Over 
$120,000.  Grantees  whose  annual  fund 
requirement  exceeds  $120,000  generally 
receive  Federal  funds  by  utilizing  the 
"Letter  of  Credit"  procedures.  This 
funding  method  is  a  cash  management 
process  prescribed  by  the  U.S.  Treasury 
for  all  major  grant-in-aid  recipients. 

3.  Check  Issuance.  All  checks  drawn 
for  the  payment  of  fund  requests,  either 
under  the  "Check  Issued"  or  the  "Letter 
of  Credit"  process,  are  prepared  and 
disbursed  by  the  U.S.  Treasury  and  not 
by  the  grantor  agency. 

4.  Termination  of  Advance  Funding.  If 
a  grantee  organization  receiving  cash 
advances  by  letter  of  credit  or  by  direct 
Treasury  check  demonstrates  an 
unwillingness  or  inability  to  establish 
procedures  that  will  minimize  the  time 
elapsing  between  cash  advances  and 
disbursement  the  grantor  agency  may 
terminate  advance  funding  and  require 
the  grantee  organization  to  finance  its 
operations  with  its  own  working  capital. 
Payments  to  grantee  will  then  be  made 
by  the  direct  Treasury  check  method  to 
reimburse  the  grantee  for  actual  cash 
disbursements.  It  is  essential  that  the 
grantee  organization  maintain  a  minimal 
amount  of  cash  on  hand  and  that 
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drawdowns  of  cash  are  made  only  when 
necessary  for  disbursements. 

B.  Cost  Allowability.  The  Victims  of 
Crime  Act  of  1984,  aa  amended, 
specifically  states  that  crime  victim 
assistance  grant  funds  may  be  used  only 
for  providing  direct  services  to  victims 
of  crime.  Only  those  costs  directiy 
related  and  essential  to  providing  direct 
services  to  crime  victims  can  be  charged 
to  the  VOCA  funded  sub^^nt  The 
following  items  require  specific 
discussion.  For  further  guidance,  see 
Office  of  Justice  Programs'  Financial 
and  Administrative  Guide  for  Grants. 
M7100.1,  Chapter  5. 

(1)  Audit  costs:  Although  under  OMB 
Circular  A-12a  audit  costs  are  generally 
allowable  charges  under  Federal  grants, 
audit  costs  incurred  at  the  grantee 
(State]  level  are  determined  to  be  an 
administrative  expense  and,  therefore, 
cannot  be  paid  for  with  crime  victim 
assistance  grant  funds.  Reasonable 
audit  costs  incurred  at  the  subgrantee 
level  are,  however,  considered  directly 
related  and  essential  to  the  operation  of 
the  program  and  may  be  reimbursed  as 
allowable  costs. 

(2)  Training:  An  eligible  subgrantee  of 
crime  victim  assistance  grant  funds  may 
only  include  as  a  budget  item  the 
reasonable  cost  of  staff  development  for 
those  persons  (salaried  and  volunteer) 
staff  who  provide  direct  services  to 
crime  victims.  Also  included  as  an 
allowable  cost  are  the  necessary  and 
reasonable  travel  expenses  related  to 
the  participation  of  direct  service  staff 
in  eligible  training  programs.  Such  costs 
are,  however,  permitted  only  within  the 
State  or  a  comparable  geographic  regon; 

(3)  Printing  and  Postage:  An  eligible 
subgrantee  of  crime  victim  assistance 
grant  funds  may  include  as  a  budget 
item  reasonable  costs  of  printing  and 
distributing  brochures  and  similar 
announcements  to  describe  their 
program's  victim  services  and  how  to 
obtain  these  services. 

(4)  Examples  of  Ineligible  Costs 
include:  the  administrative  costs 
associated  with  conducting  surveys  and 
needs  assessments,  developing  manuals 
and  protocols,  fees  for  professional 
services  rendered  by  doctors  and 
lawyers,  and  those  costs  associated 
with  fundraising  activities. 

c.  Audit  Responsibilities.  Pursuant  to 
the  Office  of  Management  and  Budget 
(OMB)  Circular  A-128,  "Audits  of  State 
and  Local  Governments,"  grantees, 
subgrantees,  and  subrecipients  have  the 
responsibility  to  provide  for  an  audit  of 
their  activities.  These  audits  shall  be 
made  annually,  tmless  the  State  or  local 
government  has,  by  January  1, 1987,  a 
constitutional  or  statutory  requirement 
for  less  frequent  audits.  Note: 


Institutions  of  higher  education, 
hospitals,  and  other  nonprofit 
organizations  have  the  responsibility  to 
provide  for  an  audit  of  their  activities 
not  less  than  every  two  years.  While 
governments  (state  and  local)  receiving 
less  than  $25,000  in  any  fiscal  year  are 
exempt  from  a  single  audit  there  is  no 
audit  exclusion  for  private  nonprofit 
organizations.  However,  where  state 
and  local  governments  and  nonprofit 
organizations  received  grants  or  other 
agreements  less  than  $100,000  and  do 
not  obtain  audits  that  meet  the 
requirements  of  OMB  Circulars  A-110 
and  A-128,  DOJ  grantor  organizations 
shall  ensure  that  Federal  funds  are  spent 
in  accordance  with  applicable  laws  and 
regulations.  Techniques  to  use  to 
determine  recipient  compliance  with 
Federal  requirements  are: 

(1)  Recipient  obtained  audits  made  in 
accordance  with  the  Standards  for  Audit 
of  Governmental  Organizations, 
Programs,  Activities,  and  Fimctions 
issued  by  the  Comptroller  General 

(2)  PreNious  audits  performed  on 
recipients'  operations: 

(3)  Desk  reviews  by  program  officials 
of  project  documentation: 

(4)  Project  audits  by  Federal  auditors 
or  auditors  obtained  by  recipients: 

(5)  Evaluations  of  recipients' 
operations  by  program  officials. 

These  audits  shall  be  made  by  an 
independent  auditor  in  accordance  with 
generally  accepted  government  auditing 
standards  governing  financial  and 
compliance  audits.  Tlie  required  audits 
are  to  be  performed  on  an  organization- 
wide  basis  as  opposed  to  a  grant-by- 
grant  basis.  The  audit  reports  must 
include: 

(1)  The  auditor's  reprot  on  financial 
statements  of  the  recipient  organization 
and  a  schedule  of  financial  assistance 
showing  the  total  expenditure  for  each 
Federal  assistance  program: 

(2)  The  auditor's  report  on  compliance 
containing: 

(A)  A  statement  of  positive  assurance 
with  respect  to  those  items  tested  for 
compliance,  including  compliance  with 
law  and  regulations  pertaining  to 
financial  reports  and  claims  for 
advances  and  reimbursements: 

(B)  a  negative  assurance  of  those 
items  not  tested  and  a  summarj'  of  all 
instances  of  noncompliance;  and 

(C)  the  auditor's  report  on  the  8tud\ 
and  evaluation  of  internal  control 
systems,  which  must  identify  the 
organization's  significant  internal 
accounting  controls  designed  to  provide 
reasonable  assurance  that  Federal 
programs  are  being  managed  m 
compliance  with  applicable  laws  and 
regulation.  It  must  also  identify  the 
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contn)l«  that  were  evaluated,  the 
cuntrtils  that  were  not  evaluated,  and 
th«  matenal  weaknessei  identified  aa  a 
result  of  that  evaluation. 

13  Audit  ObieitiYes.  Grants  and  other 
tigreemenis  are  awarded  sub|ec1  to 
conditions  of  fia(;al,  program  and 
general  administration  to  which  the 
recipient  expressly  agrees.  Accordingly, 
the  audit  ob|ective  is  to  review  the 
recipient's  administration  of  grant  fund^ 
and  required  non-Federal  contributions 
for  the  purpose  of  determining  whether 
the  recipient  has: 

(1)  Financial  statements  of  the 
government,  department,  agency,  or 
establishment  that  present  fairly  its 
financial  position  and  the  results  of  its 
financial  operations  in  accordance  with 
generally  accepted  accounting 
principles; 

(2)  The  orgamxation  has  mtemal 
accounting  and  other  control  systems  to 
provide  reasonable  assurance  that  it  is 
managing  Federal  financial  assistance 
programs  in  oompliancc  with  applicable 
laws  and  regulations;  and 

(3)  The  organization  has  complied 
with  laws  and  regulations  that  may  have 
matenal  effect  on  its  financial 
statements  and  on  each  Federal 
assistance  program. 

R  Audit  Implementation.  Grantees  are 
required  to  specify  their  arrangement  for 
complying  with  the  provisions  of  OMB 
Circular  A-128  and  include  in  their  grant 
application,  to  the  extent  possible,  the 
fallowing  information: 

(1)  The  identity  of  the  organization 
that  will  conduct  the  audit: 

(2)  Approximate  timing  of  when  the 
audit  will  be  performed: 

(3)  Audit  coverage  to  be  provided. 
Where  the  audit  will  not  provide  the 
coverage  requirements  as  specified 
previously,  the  audit  policy  or 
procedures  must  describe  the  specific 
arrangements  for  obtaining  audit 
services  that  will  meet  the  requirements; 

(4)  An  identification  of  the  audit 
standards,  if  any.  with  which  the 
grantee  will  not  comply: 

(5)  Receipt  and  appropriate 
distribution  of  the  resultant  audit  report: 
and 

(R)  Audit  resolution  policies  and 
procedures  to  be  followed  in  resolving 
the  audit  report. 

F  Fund  Suspension  or  Termination  If, 
after  notice  and  opportunity  for  a 
hearing,  the  Office  for  Victims  of  Crime. 
Office  of  justice  Programs  fiiwls  that  a 
State  has  failed  to  substantially  comply 
with  the  Victims  of  Crime  Act.  MTiOO.l. 
these  proposed  implementing 
Guidelines,  or  any  implementing 
regulation,  the  Office  for  Victims  of 
Crime.  OfBoe  of  |ustioa  Programs  may 
suspend  or  tenninata  funding  to  the 


State,  or  take  other  appropriate  action 
Only  States  may  request  a  hearing: 
Subgrantees  in  the  State  may  not. 

VII.  Additional  Requirements 

A.  Civil  Rights 

(1)  General.  The  Act  provides  that  no 
person  shall  be  excluded  from 
partiapation  m.  denied  the  benefits  of. 
subjected  to  discrimination  under,  or 
denied  employment  In  connection  with 
any  activity  receiving  fimds  under  the 
Act  on  the  basis  of  race,  color,  religion, 
national  origin,  handicap,  or  sex.  (See 
Section  H07(e)  of  the  Act.)  Recipients  of 
funds  under  the  Act  are  also  Bub|ect  to 
Title  VI  of  the  Civil  Rights  Act  of  1954. 
42  U  S.C  anod  (prohibiting 
discrimination  in  Federally- funded 
programs  on  the  basis  of  race,  color,  or 
national  origin).  Section  504  of  the 
Rehabilitation  Act  of  1973.  2  U.S.C.  794 
(prohibiting  discrimination  in  such 
programs  on  the  basis  of  handicap),  the 
Age  Discrimination  Act  of  1075.  42 
U.S.C.  0101.  et  acq.,  mnd  the  Department 
of  fustice  Nondiscrimination 
Regulations,  28  CFR  Part  42.  Subparts  C 
D,  and  G. 

(2)  Required  Assistance  and 
Information.  To  be  eligible  for  funding 
under  the  Act  a  crime  victim  assistance 
program  must  submit  the  following 
assurances  and  information: 

(a)  An  assurance  that  the  program  will 
comply  with  all  applicable 
nondiacrtmlnaboD  requirements; 

(b)  An  assurance  that  in  the  event  a 
Federal  or  state  court  or  Federal  or  state 
administrative  agency  makes  s  finding 
of  dischminabon  after  a  due  process 
hearing,  on  the  grounds  of  race,  color, 
religion,  national  origin,  sex.  age  or 
handicap  against  the  program  the 
program  will  forward  a  copy  of  the 
finding  to  the  Office  of  |ustice  Programs. 
Office  for  Civil  RighU  (OCR): 

(c)  The  name  of  the  dvil  rights  contact 
person  who  has  lead  responsibility  in 
enauhng  that  all  applicable  civil  rights 
requirements  are  met  and  who  shall  act 
as  liaison  In  civil  rights  matters  with 
OCR, 

(d)  An  assurance  that  programs  will 
mauitsln  Information  on  victim  services 
provided  by  race,  national  origin,  sex. 
age  and  handicap.  Note;  States  are  not 
required  to  submit  this  Information  as 
part  of  their  program  performance 
report 

B.  Confidentiality  of  Research 
Information.  No  recipient  of  monies 
under  the  Victims  of  Crime  Act  of  19B4. 
as  amended,  shall  use  or  reveal  any 
research  or  statistical  Information 
furnished  under  this  program  by  any 
person  and  identifiable  to  any  specific 
private  person  for  any  purpose  other 
than  the  purpose  for  which  such 


information  was  obtained  in  accordance 
with  this  program  and  Act.  Such 
information  shall  be  Immune  from  legal 
process  and  shall  not.  without  the 
consent  of  the  person  furnishing  such 
information,  be  admitted  as  evidence  or 
used  for  any  purpose  in  any  action,  suit 
or  other  judicial  legislative,  or 
administrative  proceeding.  (See  section 
1407(d)  of  the  Act.)  This  provision  is 
intended,  among  other  things,  to  assure 
the  confidentiahty  of  information 
provided  by  crime  victims  to  crisis 
intervention  counselors  working  for 
victim  services  programs  receiving  funds 
provided  under  this  Act  Whatever  the 
scope  of  application  given  this 
provision,  it  is  clear  that  there  is  nothing 
in  the  Act  or  its  legislative  history  to 
indicate  that  Congress  intended  to 
override  or  repeal,  in  effect  a  State's 
existing  law  governing  the  disclosure  of 
information  which  is  supportive  of  the 
Act's  fundamental  goal  of  helping  crime 
victims.  For  example,  this  provision 
would  not  act  to  override  ot  repeal  in 
effect  a  State's  existing  Law  pertaining 
to  the  mandatory  reporting  of  suspected 
child  abuse.  See  Pennhural  State  School 
and  Hospital  v.  Halderman,  et  al..  451 
U.S.I  (1981). 

Approved: 
lane  Nelly  Bmiey. 
Director.  Office  for  Victims  of  Crime. 
[FR  Doc  BB-K17  FUed  »-»-«:  8:45  am) 
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Syvtem  Energy  neeourcee,  ktc,  et  i 
Grand  QuH  Nudev  Station.  Unit  1 
Eiivlionnientel  Aeeeeeim 
Flndbto  of  *«>  StgnMcant 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29.  issued  to  Systems  Energy  Resources. 
Inc..  eL  al.  (the  licensee),  for  operation 
of  the  Grand  Coif  Nuclear  Station.  Unit 
1,  located  in  Claiborne  County, 
Mississippi. 

Enviroonieatal  AssesameBt 

Identification  of  Proposed  ActJon 

The  Technical  Specifications  (TS) 
Section  4.7.4  concerning  surveillance 
requirements  for  snubbers  contain  three 
alternative  sampling  plans,  one  of  which 
must  be  selected  prior  to  surveillance 
testing  of  snubbers.  Plan  No.  1  requires 
at  least  10%  of  the  total  number  of  each 
type  of  snubber  to  be  functionally 


tested.  If  acceptance  criteria  are  not 
met.  an  additional  5%  are  required  to  be 
tested  until  no  failures  are  found  or  until 
all  snubbers  are  tested.  Plan  No.  2 
requires  an  initial  sample  of  at  least  37 
snubbers  to  be  tested.  The  plan  contains 
criteria  for  acceptance  of  the  remainder 
of  the  untested  population.  Criteria  for 
continued  testing,  and  rejection  criteria. 
Rejection  criteria  require  that  if  the 
number  of  failures  exceeds  a  specified 
small  percentage  of  snubbers  tested 
(7.5*  to  10%).  then  all  the  remainder  of 
the  snubbers  must  be  tested.  Plan  No.  3 
requires  an  initial  sample  of  at  least  55 
snubbers  to  be  tested.  For  each  snubber 
which  fails  to  meet  acceptance  criteria 
another  sample  of  at  least  ¥i  the  size  of 
the  initial  sample  is  required  to  be 
tested  until  the  total  number  tested 
equals  the  initial  sample  size  times  the 
factor  (1  +  C/2]  where  C  is  the  number  of 
failed  snubbers.  Testing  continues  until 
acceptance  criteria  are  met  or  until  all 
snubbers  are  tested. 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  relating  to  Section 
4.7.4  concerning  surveillance 
requirements  for  snubbers  by:  (1) 
changing  sampling  plan  No.  2  to 
eliminate  the  requirement  to  test  all 
snubbers  if  the  number  of  test  failures 
exceeds  a  specified  number,  and  (2) 
deleting  sampling  plan  No.  3.  In 
addition,  the  Bases  for  TS  3/4.7.4  would 
be  changed  to  reflect  the  TS  changes. 

The  proposed  action  is  in  accordance 
v^-ith  the  licensee's  application  for 
amendment  dated  |uJy  25. 1989. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  snubber 
sampling  plan  No.  2  is  needed  to  reduce 
radiation  exposure  to  testing  personnel 
by  eliminating  unnecessary  surveillance 
testing  of  100%  of  the  snubbers.  The 
sur\'eillance  testing  verifies  that  the 
snubbers  are  capable  of  maintaining  the 
structural  integrity  of  safety  related 
systems  during  an  earthquake  or  other 
events  resulting  in  dynamic  loads. 
Sampbng  plan  No.  2  would  still  require 
an  initial  sample  of  37  snubbers  and 
continued  testing  until  either  the 
acceptance  criteria  are  met  or  all  the 
snubbers  are  tested.  The  proposed 
change  does  not  change  the  acceptance 
criteria  for  continued  snubber  testing. 
The  proposed  change  would  eliminate 
the  rejection  criteria,  which  require 
testing  of  100%  of  the  snubbers  if  a  small 
number  of  the  sample  tested  do  not  meet 
the  acceptance  criteria.  The  elimination 
of  the  rejection  criteria  without  changing 
acceptance  criteria  will  result  in  an 
insignificant  increase  in  the  probability 
of  accepting  snubbera  that  do  not  meet 
acceptance  criteria.  The  radiation 


exposure  accumulated  during  the  first 
refueling  outage  for  snubber  inspections 
using  sampling  plan  No.  2  was  3.2  man- 
rem  and  during  the  second  refueling 
outage  the  radiation  exposure  for 
snubber  inspection  was  29  man-rem. 
The  projected  potential  exposure  for  the 
third  refueling  outage,  without  the 
proposed  change  is  60.2  man-rem.  The 
proposed  change  to  sampling  plan  No.  2 
will  reduce  radiation  exposure  by 
eliminating  uimecessary  surveillance 
testing  of  snubbers. 

The  proposed  elimination  of  sampling 
plan  No.  3  is  requested  to  simplify  the 
TS.  This  plan  has  not  been  used  and 
there  is  no  need  for  it  in  future  testing. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS  and  concludes  that  the  proposed 
TS  would  provide  a  small  increase  in 
the  probability  of  operating  with 
snubbers  that  do  not  pass  functional 
tests,  but  the  increase  is  not  significant 
Therefore,  the  proposed  amendment 
does  not  significandy  increase  the 
probability  or  consequences  of  any 
accident  The  Commission  also 
concludes  that  the  amendment  involves 
no  si3nificant  increase  in  the  amounts 
and  no  significant  change  in  the  types  of 
any  effluents  that  may  be  released 
off  site  and  that  there  should  be  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure  because  the  proposed  change 
would  reduce  radiation  exposure  of 
testing  personnel.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  TS  involves  requirements 
with  respect  to  installation  or  use  of  a 
facility  component  located  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  This 
would  not  reduce  environmental 


irrpacts  of  plant  operation  and  would 
result  in  increased  radiation  exposure  of 
snubber  testing  persormel 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
related  to  the  operation  of  Grand  Gulf 
Nuclear  Station.  Units  1  and  2,'  dated 
September  1961. 

.Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  Ucensce  s 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Signficant  Impact 

The  Commission  has  detennined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  apphcation  for 
amendment  dated  July  25, 1968.  which  is 
available  for  pubhc  inspection  at  the 
Commission's  Pubhc  Document  Room. 
2120  L  Street  N.W..  Washington.  DC 
and  at  the  Hinds  Junior  College. 
Mcl>endon  Library,  Raj-mond. 
Mississippi  39154. 

Dated  at  Rockville,  MaryUmi  thu>  1st  day 
of  March  1988. 

For  the  Nuclear  Regulatory  CoouaissiofL 
EdMrard  A  Reeves, 

Acting  Director,  Prvject  Directorate  II-l. 
Division  of  Reactor  Proiects  l/ll.  Office  of 
Suclear  Reactor  Regulatior>. 

[FR  Doc.  fl&-52(r  Filed  a-6-«;  P  IS  am) 
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Advieory  Committee  on  Reactor 
Safeguwds  Instrumentation  and 
Control  Systems;  Meeting 

The  ACRS  Subcommittee  on 
Instrumentation  and  Control  Systems 
will  hold  a  meeting  on  March  2ii,  1989. 
Room  P-110.  7920  Norfolk  Avenue. 
Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  March  29,  19e9—liKpm 

until  the  conclusion  of  business 

The  Subcommittee  will  review  the 
proposed  resolution  of  Generic  Issue 
101.  "BWR  Water  Level  Redundancy." 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
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concurrence  of  the  Subcommittee 
Chairman;  written  ttatementa  will  be 
accepted  and  made  available  to  the 
Committee  Recordings  wtll  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
fur  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made 

Dunng  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  rt*t{artjlng  matters  to  be 
considered  dunng  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRG  Staff, 
its  consultants,  and  other  mterestpd 
persons  regarding  this  review 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  t>een  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cogniiant  ACRS  staff  member.  Mr 
Medhat  El-Zeftawy  (telephone  301/492- 
9a01|  between  7  30  a  m.  and  4  15  p  m 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
Individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Date  February  2a.  1<K» 

Morton  W  Ubarkin. 

Ai>i$Uint  ExtH  uCntf  Dirm.  t4.>r  for  frvjeit 
R»view. 

(ni  Doc  a»-&200  Filed  3-<M»:  8  45  am) 
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Advteory  Contmitt*«  on  RmicIot 
S«f«guard«  Joint  Subconwnm***  on 
Mat«r1al«  and  Metallurgy  and 
Stnjctural  Englnaartng;  Uaatlng 

The  A("RS  Subcommittees  on 
Martenals  and  Metallurgy  and 
Structural  Engineering  will  hold  a  joint 
meeting  on  March  23,  1989,  Room  P-422. 
7920  .Norfolk  Avenue.  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  itlendance 

The  «genda  for  the  subject  meeting 
wtll  be  as  follows; 

Thursday.  March  23.  1980-8.30  a  m. 
Until  the  Conclusion  of  Buaineaa 

The  Subcommittees  will  review  the 
proposed  amendment  to  the  preasurlzed 
thermal  shock  (PTS)  rule  updating  the 


formula  given  in  the  PTS  rule  for 
calculating  the  level  of  radiation 
embrittlement  in  reactor  vessel  beltline 
and  the  staffs  position  on  reactor 
support  embrittlement. 

Oral  statement  may  be  presented  by 
member  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statement  will  be 
accepted  and  made  available  to  the 
(Committee.  Recordings  will  be  permitted 
only  drulng  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommitee.  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  Staff  member  named  below 
as  far  in  advance  as  is  practicable  so 
that  apropnate  arrangements  can  be 
made. 

During  the  inital  protion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  maters  to  be  considered 
during  the  balance  of  the  meeting. 

The  Subcommittees  will  than  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NfRC  Staff, 
their  consultants,  and  other  interested 
persons  regrading  this  review 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  Staff  member.  Mr. 
Elpidio  [gne  (telephone  301/492-8192] 
Between  730  a.m.  and  4:15  p  m  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred 

Date  February  2a.  19m 

Mortoo  W  Ubarkin. 

Aiiiitunt  Lxocutive  Director  'or  fro/ect 
Review 

[Fit  Doc  ta-iXl  Filed  3-6-80:  8:45  ami 
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Advtoory  Commlttaa  on  Raactor 
Safaguarda  Malntananca  Practlcaa  and 
Pfocaduraa;  Maatlng 

The  ACRS  Subcommittee  on 
Maintenance  Practices  and  Procedures 
will  hold  a  meeting  on  March  30,  1989, 
Room  P-110.  7920  Norfolk  Avenue, 
Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance 

The  agenda  for  the  subject  meeting 
will  be  as  follows: 


Thursday.  March  30,  1989-8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  review  the 
proposed  maintenance  rule. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  itatements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  Is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Chiring  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regrading  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportuiuty  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  Staff  member,  Mr. 
Merman  Alderman  (telephone  301/492- 
7750)  between  7:30  a.m.  and  4:15  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Date  February  28.  1989. 
Mortoo  W.  Uboikin. 
Assistant  Executive  Director  for  Project 
Review 

[FR  Doc  89-5202  Filed  3-«-88;  8:45  am) 
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Ragulatory  Oulda;  laauanca  and 
AvaHablHty 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Cuide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 


problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Cuide  3.61.  "SUndard 
Format  and  Content  for  a  Topical  Safety 
Analysis  Report  for  a  Spent  Fuel  Dry 
Storage  Cask."  provides  guidance  on  the 
type  of  information  needed  by  the  NRC 
staff  for  its  evaluation  of  a  Topical 
Safety  Analysis  Report  for  a  spent  fuel 
storage  cask.  The  guide  also  provides  a 
format  for  submitting  this  information. 

Comments  and  suggestions  in 
connection  with  (1)  items  fat  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Pubhcations  Services,  Office  of 
Administration.  VS.  Nuclear  Regulatory 
Commission.  Washington.  DC  2055&. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington.  DC  Copies  of  Issued 
guides  may  be  purcbiued  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
DoamMntt.  U.S.  Govenunent  Printing 
Office,  Post  Office  Box  37062. 
Washington,  IX:  20013-7082,  telephone 
(202)  275-2060  or  (202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS.  5286  Port  Royal  Road.  Springffeld. 
VA  22161. 

(5  use.  552(a)) 

Dated  at  Rockville.  Maryland  6a»  28di  day 
of  February  1988. 

For  the  Nuclear  Regulatory  CommisaioB. 
Eric  S.  Bwiciani. 

Director  Office  of  Nuclear  Regulatory 
Research. 

(FR  Doc.  ae-620e  Filed  3-6-88;  8:45  am] 
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(Docket  No*.  50-369  and  50-370] 

Duka  Powar  Co.;  laauartca  of 
Amandmanta  to  FacNNy  OparatlnQ 
Ucanaaa  and  Opportunity  for  Haartng 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  No.  NPF-0 
and  Facility  Operating  License  No.  NPF- 
17  issued  to  Dtike  Power  Company  (the 
liceiuee).  for  operation  of  the  MoGuire 
Nuclear  Station,  Units  1  and  2,  located 
in  Mecklenburg  County.  North  Carolina. 


The  proposed  amendments  would  revise 
Technical  Specification  fTS]  4.8.1.1.2.6  to 
allow  certain  18-montfa  diesel  generator 
surveillances  that  are  presently  required  to 
be  performed  during  unit  shutdown,  to  also 
be  conducted  daring  unit  operatioa  (i.e., 
without  restrictiao  to  tits  shutdown  mode). 
Specifically,  the  existing  mode  resthctioa 
would  be  removed  from  the  following 
subparagraphs  of  TS  4.8.1.1.2.6:  Z  3, 5,  B.u  6, 
11. 12, 13. 14.  and  15.  The  remaining 
subparagraphs  would  retain  the  shutdown 
mode  restrictioa  but  the  restriction  would  be 
designated  separately  for  each  subparagraph, 
rather  than  coUectireiy.  The  amendments 
were  requested  in  a  letter  dated  February  10. 

laea  ^ 

Prior  to  issuance  of  the  proposed  license 
amendments,  the  Commissioa  will  liave  mode 
findings  required  by  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act)  and  ttie 
Commission's  regulations. 

By  April  6, 1989.  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to  issuance 
of  the  amendments  to  the  subject  facihty 
operating  Ucenses  and  any  person  whose 
interest  may  be  affected  by  this  proceeding 
and  wiio  wishes  to  participate  as  a  party  in 
the  proceeding  must  file  a  written  request  for 
hearing  and  a  petitioa  for  leave  to  intervene. 
Requests  for  a  hearing  and  petittoas  for  leave 
to  intervene  shall  be  filed  in  accordance  with 
the  Commission's  "Rule  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10  CFR 
Part  2.  If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above  date, 
the  Conunissian  or  an  Atomic  Safety  and 
Licensing  Board  designated  l>y  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Lioensinf  Board  Panel, 
will  rule  on  tlie  request  and/or  petition:  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate  order. 

As  required  by  10  CFR  2.714.  a  petition  for 
leave  to  intervene  shall  set  forth  with 
particularity  the  interest  of  the  petitioner  in 
the  proceeding,  and  how  that  interest  may  be 
affected  by  tiie  raaults  of  the  proceeding.  The 
petitioa  should  specifically  explain  the 
reasons  why  intervention  sbuuld  be 
permitted  with  particular  reference  to  tlie 
following  factors:  (1)  The  nature  of  tlie 
petitioner's  right  under  the  Act  to  be  made  a 
party  to  the  proceeding:  (2)  the  nature  and 
extent  of  the  petitioner's  property,  financial, 
or  other  interest  in  the  proceeding:  and  (3)  the 
possible  effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the  petitioner's 
interest  The  petitioa  shiMild  also  identify  the 
specific  aspect(s)  of  the  subiact  matter  of  the 
proceeding  as  to  which  petitioner  wishes  to 
intervene.  Any  person  wlto  lias  filed  a 
petition  for  leave  to  intervene  or  who  has 
been  admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the  Board 
up  to  fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended  petition 
must  satisfy  the  specificity  requirements 
described  atwve. 

Not  later  tiian  fifteen  (15)  days  prior  to  the 
first  ptetiearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene,  which 
must  include  a  list  of  the  contentioos  tnat  ore 


sought  to  be  litigated  in  the  matter,  and  the 
bases  for  each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall  be 
limited  to  matters  within  the  scope  of  the 
amendment  under  consideration.  A  petitioner 
who  fails  to  file  such  s  supplement  whidi 
satisfies  these  requirements  with  respect  to  at 
least  one  contention  will  not  be  permined  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding.  sab)eci  to  any 
limitatkns  in  tlie  order  yvnting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the  hearing, 
including  the  opportunity  to  present  evidence 
and  cross  examine  witnesses. 

A  request  for  a  hearing  or  a  petitioa  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  United  States 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention;  Docketing 
and  Service  Branch,  or  may  be  delivered  to 
the  Commissioa's  Pnl>bc  Document  Room. 
1717  H  Street  NW.  Washington.  DC  by  tfc* 
above  data.  Where  petitioBs  are  filed  during 
the  last  ten  (10)  days  of  ti>e  notice  penod.  it  is 
requested  that  the  petitioner  or 
representative  for  tlie  petitioner  praeq>t)y  so 
inform  the  Commiaaian  by  a  toll-free 
telephone  call  to  Western  Unioa  at  1-800- 
325-6000  (in  MisMMri  1-800-942-8700).  The 
Western  Union  operalor  should  be  givea 
Datagram  IdentificatloB  Nuniber  3737  and  ths 
following  m*^fByr  addressed  to  David  E 
Matthews.  Director.  Pro)ect  Directorate  0-3: 
(petitioner's  name  and  telephooe  number): 
(date  petition  was  mailed):  (plant  name);  and 
(publication  date  and  page  number  of  tliis 
Fedonl  Kaglslar  notice).  A  copy  of  the 
petitiaa  riiould  also  be  sent  to  the  Office  of 
tiie  General  CooasoL  US.  Nuclear  Regulatary 
Commission.  Washington.  DH  10655,  and  to 
Mr.  Albert  Carr.  Duke  Power  ConiMny.  «Z2 
South  Church  Street  Choiiotte.  North 
Carolina  28242. 

Nontimely  filings  of  petitions  for  leave  to 
Intervene,  amended  petitions,  suppleaiental 
petitions  and/ or  requests  for  hearing  will  not 
be  entertained  absent  a  determinatioB  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  Z.n4(a)(lMi)-(v)  and 
2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commisoion's  staff  may  iseae  the  aowiiaiuMinl 
after  it  completes  it  technical  review  and 
prior  to  the  completion  of  any  required 
hearing  if  it  publishes  a  further  notice  for 
pubUc  comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  farther  details  with  respect  to  this 
action,  see  the  application  for  amendment 
dated  February  la  1988.  which  is  avaiUble 
for  pubUc  inspection  at  the  Conunissioa's 
Public  Document  Room.  2120  L  Street  NW_ 
Washii^ltoa  DC  20555,  and  at  the  Atkins 
Library,  University  of  North  Carolina. 
Chariotte  fUNCC  Station).  North  Carolina 
28242. 

Dated  At  RockviUe,  Maryland,  tins  Isl  day 
of  March  1988. 
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For  th«  Nuclaar  R^fulalory  CommlMton. 
Dwia.  Hood 

Promct  Manager  ProitH:l  Dirm:tornCn  //-J. 
Divitioo  of  Raoctor  PrnfffctM  I '!!.  Office  of 
Suclmir  R»o<-tor  Httgulation 
ire  Doc  a»-A20S  Piled  9-«-aa:  a.iS  ami 


IDooiiM  Noa  80-l«a  and  MK3MI 

Nofttwm  Stotac  Poww  Co^  (■•uaocc 
of  AmtntknmntM  to  FacNIty  Operating 
Ucan— a  and  Opportuntty  for  Haaring 

The  United  State*  Nuclear  Rirgulrttory 
Commitalon  (the  Commiaaionl  ii 
cunaidenrxg  iaauance  of  •mendments  in 
Facility  Op«ralmg  Ucenaea  No*  DPR -42 
and  DPR-«0.  laaued  to  the  Northern 
Statea  Ptiwer  Company  (the  licenaee). 
for  operation  of  the  Praine  Island 
Nuclear  (Generating  Plant.  Unit*  Nos  1 
and  2.  located  in  (i<Hxlhue  Qninty. 
MinneaolH 

In  accordance  with  the  licenare  a 
application  for  amendmenta  dated 
OctotMr  Z4.  1968,  the  amendmenta 
would  changw  the  operating  license  to 
p«rmit  the  tranafer  of  by  product 
material  to  Prairie  laland  Nuclear 
(Generating  Plant  facility  frum  other 
Northern  Statei  Power  (Company  job 
altes  for  volume  reduction  and 
decuntaminalion. 

Prior  to  Uauance  of  the  propo««d 
llc«n*«  amendmenta.  the  Commisaiun 
will  have  made  findings  rvquired  by  the 
Atomic  Energy  Act  of  19M.  aa  amended 
(thfl  Act)  and  the  Commlaalon  a 

Tlatlona. 
'  April  S,  1O0Q.  the  liccnMM  may  file 
a  requeal  for  a  hearina  with  r««pect  to 
Isauancc  of  the  amenamenta  to  the 
aub)«ct  facility  operating  llcenaea  and 
any  p«r«on  whoaa  Intereat  may  b« 
affected  by  this  proceeding  and  who 
wlahea  to  participate  aa  a  party  In  the 
proceeding  muat  file  a  written  requeat 
for  hearing  and  a  petition  for  leave  to 
intervene  Requeat*  for  a  hearing  and 
petitions  for  leave  to  intervene  ahall  be 
filed  In  accordance  with  the 
(Jommlsalon'a  "Rulea  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  Intervene  is  filed  by 
the  above  date,  the  Commiaalon  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  (Commission  or  by  the 
(Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice)  of  hearing  or  an  appropriate 
order 

As  required  by  10  ChU  2.714.  a 
petition  for  leave  to  Intervene  shall  set 
forth  with  particularity  the  Interest  of 


the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioners  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioners 
property,  financial,  or  other  Interest  in 
the  proceeding,  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner*  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  ss  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
B<5ard  up  to  fifteen  (15)  days  pnor  to  the 
first  prehearing  conference  s<,heduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  pnor  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  fiJe  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  (o  be 
litigated  in  the  matter  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  dGontentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  Intervene  must  be  filed  with 
the  Secretary  of  the  Cximmissloa  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  205M.  Attention; 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  2120  L  Street  NW  , 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  dunng  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
Inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-aOOO  (  m  Missouri  1-800-342- 
6700)  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 


addressed  to  Theodore  R.  Quay 
(petitioner's  name  and  telephone 
number);  (date  petition  was  mailed): 
(plant  name);  and  (publication  date  and 
page  number  of  this  Fadaral  Re^iater 
notice)  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  Oneral 
(Counsel,  U.S.  Nuclear  Regulatory 
(Commission.  Washington.  DC  20555, 
and  to  Jay  Silberg,  Esq.,  Shaw,  Pittman. 
Potts  and  Trowbridge,  2300  N  Street. 
NW  ,  Washington,  DC  20037,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
cm  2.714(a)(l)(iHv)  and  2.7U(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  intent  to  make  a  no 
significant  haxards  consideration  finding 
in  accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  sea  the  application  for 
amendments  dated  October  24. 1968, 
which  is  available  for  public  inspection 
at  the  (Commission's  Public  Document 
Room.  2120  L  Street  NW..  Washington. 
DC  20555,  and  at  the  Minneapolis  Public 
Library,  Technology  and  Science 
Department.  300  Nicollet  Mall. 
Minneapolis.  Minnesota  554(n. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  February  1980. 

For  the  Nuclear  Regulatory  Commisaion. 
AJbOTl  W  Da  Afsxio, 
Acting  Director.  Protect  Directorate  III-l, 
Division  of  Reactor  Proiecta— III.  IV.  V» 
SpecjoJ  Protects. 
(FR  Doc.  8»-620e  Filed  3-6-68:  &45  ani| 
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SMALL  BUSINESS  ADMINISTRATION 

IDadaratton  of  Dtaaatar  Loan  Araaa  #2349] 

Dadaratton  of  Dteaatar  Loan  Araa; 
Kantucky 

As  a  result  of  the  President*  major 
disaster  declaration  on  February  24, 
1969, 1  find  that  Anderson.  Bourbon. 
Bullitt.  Butler.  (Casey,  Franklin.  Hardin, 
Harrison.  Henry,  jessamine,  Larue, 
Mercer.  Nelson.  C)wen.  Pendleton 


Trimble,  Washington,  and  Woodford 
Counties,  constitute  a  disaster  loan  area 
due  to  severe  storms  and  flooding 
beginning  on  or  about  February  13, 1989 
Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
physical  damage  until  the  close  of 
business  on  April  27, 1989,  and  for 
economic  Injury  until  the  dose  of 
business  on  November  24. 1989.  at  the 
address  listed  below: 

Disaster  Area  2  Office.  Small  Business 
Administration.  120  Ralph  McGill 
Blvd.,  14th  FT..  Atlanta,  (Ceorgia  30308 
or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  counties  of  Adair,  Boyle. 
Brackea  Breckinridge.  Campbell 
(Carroll  Claric.  Edmonson.  Fayette. 
Gallatin.  (Garrard.  Grant.  Grayson. 
Green.  Hart.  Jefferson,  Kenton.  Lincoln. 
Logan.  Madison.  Marion.  Meade. 
Montgomery,  Muhlenberg,  Nicholas. 
Ohio.  Oldham.  Pulaski  Robertson. 
Russell.  Scott  Shelby.  Spencer,  Taylw. 
and  Warren  In  the  State  of  Kentucky; 
Clark.  Harrison,  and  Jefferson  Conntiet 
in  the  State  of  Indiana:  and  Clermont 
County  in  the  State  of  Ohio  may  be  filed 
until  the  ipedfied  date  at  this  location. 
The  intereat  rates  are: 
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Homeowners  with  credit  available 
elsewhere 


aooosi 


Homeowners  without  credit  avail- 
able elsewhere \SXKPi> 

Businesses  with  credit  available 
elsewiiere BiWO 

Buatneaaoa  and  noo-profH  organiza- 
tiona  without  credit  available 
elsewhere „....  41X10% 

Buaineaaes  and  non-profit  ofganiza- 
tiona  (EIDL)  without  credit  avaU- 
able  elaewrfaere 4iX)0% 

Othera  (including  non-profit  organi- 
zationa]  with  credit  available 
elsewhere .- _ „ _..  9.X25% 


The  number  assigned  to  this  disaster 
for  physical  damage  is  234306  for  the 
State  of  Kentucky.  For  economic  injury 
the  numbers  are  6731(X)  for  the  State  of 
Kentucky;  673200  for  the  State  of 
Indiana:  end  673300  for  the  State  of 
Ohio. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  69002  and  59006.) 

Date:  February  2a  1969. 
BwnardKulik. 

Deputy  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc  89-6228  Filed  ^-6-66:  8:45  am) 

loooai 


[Dadaratton  of  Dteaatar  Loan  Areas  #2340. 
#2341.  ft  #2342] 

Pennaylvania  (And  Contiguoua 
Countlaa  in  ttta  Stataa  of  Maryland  * 
Dataware);  Declaration  of  Diaaater 
Loan  Araa 

The  Borough  of  Hioenixville,  Chester 
County,  and  the  contiguous  counties  of 
Berks.  Delaware,  Lancaster,  and 
Montgomery,  in  the  State  of 
Pennsylvania:  Cecil  (County,  in  the  State 
of  Maryland:  and  New  Castle  County,  in 
the  State  of  Delaware,  constitute  a 
disaster  area  as  a  result  of  damage  from 
a  fire  in  the  Wallblock  Inn.  in  the 
Borough  of  nioenixville.  which  occurred 
on  February  10, 1989.  Applications  for 
loans  for  physical  damage  as  a  direct 
result  of  this  fiire  may  be  filed  until  the 
close  of  business  on  May  1, 1989  and  for 
economic  injury  as  a  direct  result  of  diis 
fire  until  the  close  of  business  on 
December  1. 1989  at  the  address  listed 
below:  Disaster  Area  2  Office,  Small 
Business  Administration,  120  Ralph 
McGill  Blvd.,  14th  FL,  Adanta.  GA 
30306;  or  other  locally  announced 
locations. 

The  interest  rates  are: 


Homeowners  With  Credit  Avail- 
able Elsewhere 

Homeowners  Without  Oedit 
Available  Elsewhere 

Businesses  With  Credit  Available 
Elsewhere 

Businesses  aitd  Non-Profit  Ogani- 
zations  Without  Credit  Avail- 
able Elsewhere 

Businesses  and  Non-Profit  Organi- 
zations (EIDL)  Without  Credit 
Available  Elsewhere .._ 

Others  (Including  Non-Profit  Or- 
ganizations) With  Oedit  Avail- 
able Elsewhere 


•ixn 
KJOfoa 

6.000 
4.000 
ASSOO 

9.125 


llie  numbers  assigned  to  this  disaster 
for  physical  damage  are  234005  for  the 
State  of  Pennsylvania:  234105  for  the 
State  of  Maryland:  and  234205  for  the 
State  of  Delaware.  For  economic  injury 
the  numbers  are  672800  for  the  State  of 
Pennsylvania:  672900  for  the  State  of 
Maryland,  and  673(XX)  for  the  State  of 
Delaware. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006). 

Dated:  March  1. 1969. 
Jamm  Abdnor. 
Administrator. 

[FR  Doc.  89-5225  Filed  3-6-69;  8:45  am] 
■axMO  oooE  soas-01-M 


Region  IX  Adviaory  Council;  PutiNc 
Meeting 

The  U.S  Small  Business 
Administration.  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  San  Diego,  will  hold  a  public  meeting 
at  lOKX)  a.m.  on  Tuesday,  March  21. 
1989.  at  the  Federal  Building.  880  Front 
Street  San  Diego,  California  92188. 
Room  2-S-14.  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present 

For  further  information,  write  or  call 
(Ceorge  P.  Chandler.  Jr..  District  Director. 
U.S.  Small  Business  Administrehon.  880 
Front  Street  Suite  4-S-29,  San  Diego. 
California  9218a  619/557-7252. 
|«anBette  M.  Paufi. 

Acting  Director.  Office  ofAd\'isory  Councils. 
February  28, 1989. 
[FR  Doc.  89-5222  Filed  3-6-89;  &-46  amj 

MUJMQ  COOC  SaiS-tVH 


Region  VII  Adviaory  Cound;  Pubfc 


The  U.S.  Small  Business 
Administretioa  Region  VII  Ad\i8ory 
Council.  located  in  the  geographical  area 
of  Des  Moines,  will  hold  a  pubUc 
meeting  at  10:00  a.m.  on  Wednesday, 
May  3, 1988,  at  the  GrinneU  City  Hall 
927  4th  Avenue.  OinneU.  Iowa,  to  meet 
jointly  with  the  Advisory  Council  for  the 
U.S.  Small  Business  Administration 
District  Office  located  in  (Cedar  Rapids. 
Iowa,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
Conrad  Lawlor,  District  Director.  U.& 
Small  Business  Administration.  GrinneU 
City  Hall,  927  4th  Avenue,  GrinneU 
Iowa,  515/284-4567. 
Jeannetta  M.  PmiU. 

Acting  Director,  Office  of  Advisory  Councils. 
Februar)'  2&  1969. 

[FR  Doc.  89-^5224  Filed  3-6-89;  8:45  amj 
MLUHQcooc  saas-aMi 


Region  Vlt  Adviaory  Coundt;  PuMc 
Meeting 

The  U.S.  Small  Business 
Administration.  Region  VII  Advisory 
Council  located  in  the  geographical  area 
of  St  Louis  and  Eastern  Missouri,  will 
hold  a  pubUc  meeting  at  9KX)  a.m  on 
Tuesday.  March  21, 1989,  at  Pcdt 
Marwick  Main  &  Co..  1010  Market 
Street  20th  Floor  Conference  Room  Si. 
Louis,  Missouri  63101,  to  discuss  such 
matters  as  may  be  presented  by 


BEST  COPY  AVAILABLE 


9586 


Fadef  1  RegUtar  /   Vol.  54.  No.  43  /  Tuesday,  March  7.  1969  /  Noticei 


n>enib«'r»,  staff  of  the  I'  S   Small 
Bu«m(»sii  .Aifmlninfrfifion   or  ofht"-^ 

Kor  further  inforrT-dfion.  wnte  iir  Ldil 
Rob«rt  L  Andrfwt,  District  Director. 
U  S   Small  BiJdinesi  .\dmini»trat!on,  81,") 
Olive  St  .  Room  242,  St   Louii.  Vlii»ourA 

wim  314/539-flenn 

(•annalta  M.  PaulL 

Ai  Cniji  [hnnlor  Olfu.m  ol  A./i  i»ory  ;  i>4j/ii  j.ji 
Kabrunry  2B.  IIMU 

MLUMM  COOS  Mil  II  ■ 


DEPARTMENT  Of  TRANSPOfTTATlOM 

Offic*  of  ttw  S«ci»UMy 

(DoctiatiAMII 

Applcatton  o«  Naahv««  E«fll«.  Inc^  d/ 
b/M  AiwolcMn  EaqIv  for  CwUWot< 
Authority  UfHtor  Subpwl  O 


r.  [)«f)artmfnt  of  Tr«n«porti*tioij. 
ACnOK  Notice  of  order  to  thow  cau*«. 
Order  (W-3-3 


The  Department  of 
Tranaportatlun  \»  dtrei:ttn^  all  interested 
pervonf  to  show  cause  why  it  ihould  not 
isaue  an  ord«-  flndtng  NaahvUla  Bagl«. 
Ino,  fit  and  awardiai  t1  a  c«rtiflcat«  of 
public  conv«ni«nca  and  iMC<«sity  to 
«nga||«  in  domaatic  achodtilsd  air 
tranaportatioa  cA  peraona.  prof)«rty.  and 
mall. 

OATis:  V^Tftoa*  wiahln^  to  fll« 
obfiictiona  ahouid  do  ao  no  Uter  than 

Marcl)  \7.  igae. 

AOCMnane  C)bt«cttona  and  anawer*  to 
obj«ctlona  thould  b«  fllwd  tn  Docket 
iSaM  and  addre«a«d  to  the 
Documentary  Service*  DivUKm  (C-&5. 
RiHim  4107).  US.  DepartoMnt  irf 
Tranapoiiatlon.  400  9«v«nth  Street.  BW  . 
Waahlnfflon.  DC  20600  and  ahouid  be 
•erved  upon  th«  partlea  liated  in 
Attachment  A  to  the  ord«r 
HM  nmjymm  mpombatiom  ooarrAcr 
Mr*,  lanet  A.  Davia.  Air  Carrtar  Kitneaa 
Dtviaion  [V-bt\.  Riwm  ftiOl).  US 
Department  of  Traiuporta tion.  400 
Seventh  Street.  SW  .  Waahington.  IX: 

a>«Jo,  (2t)2|  3««i-fr:i 

PaCrk.k  V   Mwp^.  ]t  . 


n,f 


lOockalMo.  4M1J1 


Acnoic  Invitation  to  apply  for  Brazil 
Carso  Charter  Allocation*  (Order  89-3- 


SUMMANY:  On  lanuary  16,  T98Q. 
delegationa  of  Brazil  and  the  United 
State*  Initialled  a  draf>  agreement  which 
iubstdntially  expand*  charter  air 
transportation  opportunitie*  for  camera 
of  both  countne*.  The  charter  provision 
of  the  ad  refeiffndum  agreement 
provide*  for  100  round- trip  cargo 
charter*  for  carrier*  of  each  *ide  to  be 
operated  during  tha  12  month  period 
beginning  April  1.  1989  Became  of  an 
earlier  allocation  which  overlap*  thi* 
period  jOrder  88-12-43).  80  charter*  now 
are  available  for  distribution.  The 
Department  ha*  decided  to  Invite 
application*  from  carrier*  interested  in 
operating  aome  or  ail  of  theae  charier*. 
OATVS:  Apphcation*  ahall  be  filed  by 
March  18, 1988.  Answer*  (hall  be  fileil 
not  later  than  7  calendar  day* 
thereafter. 

AOOMnan:  Application*  should  be 
nied  in  Docket  45013.  addresaed  to  the 
Documentary  Servicee  Dlvigloa  U.S. 
Department  of  Tranaportatioa  400 
Seventh  Street.  SW  ,  Room  4107, 
Wa*hington.  DC  2059a  and  ahouW  be 
•erved  on  all  parties  in  Docket  45613. 

[)at(Kl.  March  1,  IWe 
Palitdi  V  Murpky. 

Deputy  AsMistaat  Secmtory  for  Policy  and 
IntmnttUionaJ  Affairs. 
[VR  Doc  aa-i2tM  Filed  S-A-aft  B;45  amj 


iMMMCY:  Federal  Highway 
AdminUtration  (FHWA).  DOT. 
Acnotc  Notice  o(  intent 


Brad  Cargo  Ctwrlar  AflocaHon* 
(IMt);  ln»Wtto«>  to  Apply 

[>epartment  of  Transportation. 


r  The  FHWA  1*  l*«uing  thi* 
notice  to  adviae  the  public  that  an 
environmental  impact  *tatement  will  be 
preparad  for  a  proposed  highway  project 
on  the  Lower  Columbia  River  Highway 
(US  30)  In  Columbia  County.  Oregon. 

po«  PunTHSM  wtPommATtom  cowtact 
FJton  Chang.  Eavtronmantal  Coordinator 
and  Sa/ety  Programs  Engineer.  Federal 
Highway  Adminiatratioa  Equitable 
Center,  Suite  100.  J30  Center  NT.  Salem. 
Orwgon  (*7301   Telephone  (503)  .399- 
5749 

turmjumtnurt  wfowmatio*!  The 
FHWA.  in  cooperation  with  the  Oregon 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
reixjnstruct  a  ft.3-mile  section  of  the 
lx)wer  Columbia  River  Highway  (US 


30)  in  Columbia  County.  Oregon.  The 
project  would  upgrade  the  existing  two- 
four  lane  roadway  to  a  continuous  four- 
lane  section  with  a  turning  median  and 
shoulder  bicycle  lane*  included 
throughout.  A  sidewalk  on  one  »ide 
would  be  provided  in  the  urban  sections 
of  this  improvement.  The  project  i* 
located  on  a  highway  which  has  been 
designated  for  improvement  to  promote 
economic  development  in  Oregon 
("Access  Oregon  Highway")  The 
project  follows  the  Columbia  River  and 
passe*  through  the  imall  cities  of  St 
Helens  and  Columbia  Qty.  The 
proposed  improvement  i*  considered 
necessary  to  provide  for  the  existing  and 
projected  traffic  demand  and  a  safe  and 
efficient  highway  meeting  modem 
design  standards. 

AJtematives  under  consideration 
include  the  no-build  and  two  alignment- 
*hift  option*  for  the  build  alternative. 
One  option  would  reduce  project 
encroachment  on  adjacent  residences 
and  businesses  by  acquiring  land  from 
the  Burlington  Northern  Railroad  which 
abuts  the  existing  highway  right-of-way 
on  one  aide  throoghout  moat  of  the 
project  The  dinercnce  between  the  two 
build  alignment  optiooa  would  be 
approximately  a  lO-foot  ahifl  in  the 
proposed  center  line  of  the  roadway. 

Information  describing  the  propoaed 
action  and  sohciting  comments  will  be 
sent  to  sppropriate  Federal.  State,  and 
local  agenciea.  Public  meetings  will  be 
held  during  project  derelopment  and  a 
public  hearing  will  be  held.  No  formal 
scoping  meeting  Is  planned  at  this  time. 

Comments  or  qtiestioiu  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domastlc  Asatetanoe 
Pro((ram  Number  20.2B6.  Highway  Planning 
and  Constroction.  The  provlskms  of 
Rxacutive  Order  12372.  Tntergovemmetrtal 
Review  of  Federal  Prograin*"  apply  to  thi* 
program.) 

laausd  on:  February  27.  1969. 
DtoaH.  Chant. 

Environment  Coordinator /Safety  Program 
Engineer.  Oregon  DivtMion.  SaJem.  Orwgon. 
(FR  Doc.  88-6175  Filed  3-»-aB:  8:45  ami 
COOS  mi»-ta-m 
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DEFAimiENT  Of  THE  TREASURY 

Racal  Sorvtoa 

(Dapt  Ctrc  570,  t9M  Rev..  Supp.  No.  7] 


8ura4y  C<Mnpantoe  AeoeptaMa  on 
ra<>ara<  Bonda  8COR  Ralnaurartoa  Col 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 


hereby  issued  to  the  following  company 
under  sections  9304  to  9308.  Title  31.  of 
the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury 
Circular  570. 1988  Revision,  on  page 
25074  to  reflect  this  addition; 

SCOR  Reinsurance  Company. 
Business  Address:  110  William  Street 
15th  Floor.  New  York,  New  York  10038. 
Underwriting  Limitation  ^  $10,122,000. 
Surety  Licenses  *:  AL.  AR.  CO.  DE.  PL 
ID.  IL.  lA,  LA.  KfD,  MA.  MN.  MS.  NE. 
NM.  NY.  Oa  OR,  PA,  SC.  TX.  VT.  WA. 


WY.  Incorporated  in:  New  York.  Federal 
Process  Agents  *. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  pubhshed  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 


Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch 
Finance  Division.  Financial 
Management  Service,  Department  of  the 
Treasun,',  Washingtoa  DC  20227. 
telephone  (202)  287-3921. 

Dated  March  1.  1989 
MitcbeU  A.  Levine, 

Assistant  Commissioner.  Comptroller. 
Financial  Management  Senice 
[FR  Doc  88-5171  Filed  3-6-89;  8:45  am] 
HUJNOCOOf  4Sis-ae-« 
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Sunshine  Act  Meetings 


FwWmJ    R»]p«t«T 

Vni     S<.    No     4i 


At  y.A  i         ^    -ti^l      '.      'S      ■        '.S.'^M.l!!   1) 


FlOCRAi.  OCPO«rT  tMSCMAMCt 
CCWIPCMIATiOt* 

i'  .'  ■<  ii.r    '   '■     "'!■  p"'  '.  :h;  Tl    if  'J'.i> 
L.(jv(T'-"i"-i  ■    I:  't  >•  Suni'^irc  A    '  '  (S 
U.S.C.  5.S2bl.  ii.>';.  ♦•  n  h.Tvhv  «:wn  !;;,i! 
at  TO"  p  -ri    i.ri  U  .-.irif*  i,iv    M,i"':l 
V<^*J    'hi-  H.-i"!    ,!'  [)Mfi  •  rs    .!  •;■•■ 
Ki-il<T.ii  nrpuHil  Ins  ir.iiii  !•  (   1  irpi  ifH '.' ip 
IIK'I  in  '  :iiH»'i!  sctsiMM    ti)    tf'cphnr'.f 

I  iinftTV!'..  r-  .  ,)',[  to  consider  the 

f,  '-!■  ivv  MIX  rii.i  ■  'r'-^ 

I  rrM'.t  .I'i.'n  ■.I'.'.iT  'hr    I  n  hm    ,iin:i| 
Ml«i  '•ii.ll'r.  ■!•  Hr.  i-:-  IP    \,  '  ,if   I'tHM 

H<->  •ininuT.  In'n  T!       '■■)    f".r.\n  '.',>■ 
(   or;w)f  ^i 'n  in  %  <!  nn*  .1  :■,.  r  d^'r*'i-Mu*r;:  w.Ifi  ju 
111  in-.!  fM.'n  ,    .:«...i"i  ■.!  •••■!    m  1  l(f  )  of  th*" 
K-.).-'.i:  I)r;„ii  I  irn  .r^n,  .■   A.  • 

Wi*<  •iir,;r«T,  !  I'l.in  'fn-tr'linx  '(.i" 

I    iTp.irj'    .ir    t      :    ju    '1,1'    .'11    i»     111     '  ii-n 

In  .  .i''i-i»<  'hi-  !i'i'<'':ri>(    'he  llo.i'ii 
lii'ttTinnift!    Ill'  iTiiii'in  of  Din-i  I'lr  C.C. 
Hiip»'    |r     A;ipiiirUn.  •• '    sf.  nrufi'  i  hy 
l)t!fi  'nr  Kiificr'  i,   (  ^irki-  i ( 'urn p'r"iicr 
of  !ht"  ( 'urrt-m  \  1    1  ntii  iirr«ii  m  by 
(  ti.i.nuHn  L    V\iii,<!m  S«'ufnmn    !h,i? 
(   i!>ji>ir.i!i   in  iiusitii'SH  '■fij  I  i.'i'ii  .'t 
1  1 1'lsuliTfi'i'in  .il  'he  rii  i"cr^    m  icMs  'h.i:; 
s.".  rr.  .!,i\  1    ;hi!n  !•  '1 1  'hf  [1  .!iih      'h.,i!".i) 
iM'lii'i  :'..ihi  f  iif  !hr  nifflinK  v*  n 
pr.ii  ',.  -iliif    'h,i!  'he  [v.\i:i<    :;',■-.■-'  .!,,! 
im!  !  I'l  ji,,rc  •  '  in'4,iliT,i:  1  '11  I  if  'I'.f  i;m  '"its 
in  .1  mcftinj^  ' ipcn  til  jii,' ihi   >itis.T\'r     n 
rtnil  'h,i!  the  rv.,r'iTS  •  'ii;M  U,- 
(  imiiiltTi'i!    n  (I  1  liiHi'i!  nirftniK  ''v 
■iiithonfv     >f  H  itiHc    til  ir  1  I '  Il .')        ''4  1 
(■  ;iH|   ';  ;ih:    i    '-q'l  A:!:!;    •i;;')  ..  'iWiiHl  -.f 
the    ( .•iviTii'iifn!  in  the  Suiiahiiie  A  .1 
(5l'S(     SS^bi     (2).  (c)(4).  (r)(8),  |c)(8). 
(rll'l-  A:i'.i    i.:i,)  !i'fg)(B)). 

it  I'.-.l     S.(  IT'   ':    :     I'JHH 

t--.t.-r,«:  :>«-ji.>»''  Inn'ir'taca  CofporaMon. 
Uub«n  K  FiiUinun 

.')••, -I    v  l-:\i;  I.  ■  .~   .,■.    ••.'fjry 

|KV  1).),    w^  VHW  y'lfii   \    I  rt«)    I  ♦!  pm) 


rCOCRAi.  MWM  tAFTTY  AND  Kf  ALTH 
MVWW  CCMMMtSSIOM 

Man  h  1     ttMU 

TMiB  AHO  DATW:   KMI)  n  lil       !"hii.'-'«ii,i  \ 


FiACt:  Rixfm  mil   TTfi  K  Str«>pt,  N'W 
W,«shinijtnn_  IK ! 
•TATU«;  Open 

MAmnS  TO  ■■  COMXDf  Hf  d:  Hu- 

( '<)!T,ni;t»Fiir'.  v^l!  ;  uniulfr  .inii  ai  I  upon 
!,*:»'  fi i!!i!Wing 

1     .'••/;.'if»jfr'  (   '•fm.'i'n.'s    '  •■      l><xjiH  Na 
Si    fV-'y -*!>-  V(     liU'iPi  ,ni  :;:i!i"  ■  i  insidfrii  tion  of 
>*hf'''iT  ■  1.  ■  iiii'-'ir,    »  I  'irTPil  niiit  whi-'hiT  :l 
xm  'h>'  '"••«  .!'    'f  'he  ,>p»T'i'    r  •  ^I'^t 
n<•^: i«rnip  ) 

.1  i\^-!iclHlat!on  Coal  Corrpanv   [)<xiii'i 
N  '    \  ■%  H"    .!"■    i|«iiiif*    ni  I'liV  I  r!ni.it«'rH''i>r. 

Alii,  pfridin  i;i!i'niii,"'K  '■'■>  tifi'nii  t.his 
!;.»■»■'  :x  ^>hii  ri'n  ,,ri'S  spci  ;.il 
til  I  ftniiiinty  fi'H'iirt's  Hiiii   or  rt;,xiliar> 
Miili    S'li  h  ti%  sign  lrtn>j'..ixt'  intprpirtcrs, 
ni'isi  inforii  ihf'  {^oiiiniission  in  atlvafiit" 
of  thuf  ncf.i.i    Sulii.-i  I  to  ;<}  CKK 
J^(»i  lS4)(a;i  li  Mtid  J'i»i  IttfXil 
COMTACT  m.mOH  FO«t  MOME 

iMFO<»«iATK)«c  |t'.ti:  Ki;.-n  \zn:_\  t>S,l- 
ViU*  iZIlJ'  S«xv  Jir  I  'or  ini)  K.'l.ty. 
|Mn  II    Fil<>n 

Asr     :    '  .r:-K 

im  I)'..     »*»•  \H*>  t    ,f  :    i    i  /"I    i;   Ui  [im| 

BatMO  coot  (rifr-^X  « 

FEOf RAL  RESERVE  SYSTEM  BOARD  OF 
OOVERNO«IS 

■nut  AMD  DATE.  !  I  I » i  ,t  :::  Mon,l,iv, 
M.ii'  ':   1  *     !'»«<) 

Pl-ACE:  M.irri:i.-i  S   Kt  i  '.•<*  t-.'ilcrrd 

Kt-HCf,  !■  tiofirii  Hii!!.iin8,  t,  Sirtwt 

cntrrtii'  f  hctvM'cn  .,!n»h  nr.d  21rtl  Slr»*t'ls, 

\V\  .  V\  .is':i!iK',  II.  PC  :'il.SSl 

STATUS:  (  J.iH>''i 

MATTERS  TO  BE  COMSIOERED. 

I    l'>T-^' 'iir-f!    II 'UKii  ;  .»pp«ii'','n'f",'« 
^iT' 'rii'i''(inii    rt  ^S!xi'mt"-!)i    rr.i  *l^I^i^lmr'^.tl^    nnti 
».i,>ir'y   K    'I'lr-.r.:  in\'>U;;:x  ""!;viitun]  Ffiii-rni 
Ki'<»*'\»'  Svs*t"V.  en  ,1'  '\**'« 

.;    \i\\  itrmii  I  rtrncii  ti'Tw^'ii  fr>.;ii  a 
li-"'.  h",^^',   n;in(ii;ni  ••-!  mt'ft:  iij; 

co»rrACT  nRsoN  for  mo4«e 

IMrORMATKJW:  Mr    lnsi'ph  R    (ONIIC, 
AssLHtant  to  the  Board,  \H)Z\  4^2-3.a^ 
Vnii  trirtv  I  a!!  [HM]  4f)2  JJtr"   N»»ninning 
at  rtpproximalclv  5  p  ni    t\\  i  husinpss 
i!a\»  hffort-  this  mpt'tin^.  for  a  r»'cordp(i 
ar.no',,ni  ••m»'nt  of  bank  and  fiank 
holding  I  ompany  appln  a'lon*  »<  ht-duled 
for  thf  nn'ftins 

lUif   M«n  h  1   !*<H 
JMUufar  I   )oluuon. 

-■^jdi.i    .lip  St^  n-tt:'\     '' "if  fl.  i;,i/ 

|KH  [)<K    B»-,VJM)  Fiift)  1    \  m    i  41  pm| 

MLLaM  COOf   tl1»-«l-« 


UNITED  STATES  MTSRMATIONAL  THAOC 

COMMISSIOM 

TIMS  AMD  DATt  Wednesday.  MartJi  a 

19«S  at  1:(X)p  m 

PLACE:  Room  101    .SOO  E  Street  SW.. 

Washinston,  DC  20436. 

STATUS:  Open  to  the  public 

MATTERS  TO  BE  COMSIDCRtO: 

1  A>jt'nda 

2  Minutt'ii 

.1   R.itifiCHtions 
4    I'ctitions  Hiid  CumplHints: 
CtTtain  C-f-vitHllme  Cefadroxi! 

Monohvdrate  Products  (D/N  l+ftH). 
.S    .Any  itpm."!  It-ft  over  from  previous 

a^^enda 

CONTACT  PERSON  FOR  MOItC 
information:  Kenneth  R  Mason, 

S«'cr»''ar>,  (202)  2,'i2- 1(100. 
Ksnneth  R   Maaon, 

K.-hn,rtr>   :4    I'lMfi 

|KK  [Vx     *♦-  >  VHJ  hiifd  J  5  «».  ^^Xi.  pnij 

■axMO  cooc  Two-oi-m 


I4UCLE.AR  REOUUkTOirV  COMMISSION 
date:  Wi-eks  of  March  6.  13.  20.  and  27. 

PLACE:  (commissioners'  C^onference 

Room,  nS,S,S  RarkviUe  Pike.  Rockville 

Ma.'^  l.iild 

STATUS:  Opt'ti  anti  C^losed 

MATTERS  TO  BE  CONSIOCREO: 

Mtwk  uf  Mdn^  6 

SI   '-.:■■.    \r:-i  ^  fi 

lit  111  M  rn 

Hri»'fin«    i;    (  );ifr;it,ir  lr«:nin(i  (P'.jtilic 
M.-,-tiriK 
;  i<  I  p  m 

bn.'firg  on  StatL3  uf  Gciienc  Issues  (f\ili;ii. 
Mi^tinRJ 

Wivk  of  Mart.h  \3 — Trntativn 

M, '■:.:.■,     \,'  .--  '    ;  ( 

;(«i  p  ,i; 

ClHif.fi.Hi  S.-   ,-!'\  Hri.f'ns  (Clo».-,i-  F.«    1| 


W, 


:u\    M.. 


llMXi  a  m 

Hnf  fins  ml  .\'  ■:  cplan.  e  by  DOF  of  (irpHicr 
Than  Clatu  C  Waste  (Public  Meeting) 
2  it)  p  m 

IVf  iir!!in.ir>  Hnpfinj)  on  the  Status  of 
M'RF<,-nV)  (Puhbc  Mp«tmK| 

Affirmation,  Lh»cuM ion  and  Vote  (F\il)iic 
Mt*etinj()  (if  needed) 


Week  of  March  20 — Tentativa 

V\'ed/iesJay.  Marx  h  22 

3  .10  p  m 

AfTirmaton/'DisouMion  and  Vole  (Public 

Meeting)  (if  needed) 

Week  of  March  27 — Tentative 

Tuesday  March  28 
2  00  p.m. 

Ui»cu88ion/Po8sible  Vote  on  Full  Power 

Operating  Licenne  for  South  Texas,  Unit 

2  (Public  Meeting) 

Wedrresftay.  March  29 
laooa-m. 
Bnefing  on  Staff  Proposal  on  Continuity  of 
Government  Program  (Closed — Ex.  1) 
2«)  p.m. 
Briefing  on  Statu*  of  West  Valley  Projerl 
(Public  Meeting) 

Thursday.  March  30 

W-CX)  a.m. 
Discussion  of  Management-Organizatiun 
and  Internal  Personnel  Matters  (Closed — 
Fjc  2  »  6) 
2flO  p.m. 
DucnsskMi/Ponible  Vote  on  Full  Power 
Operating  Licenae  for  Vogtie.  Unit  2 
(Public  Meeting) 
3:30  p  m. 

Affirmabon/DiscuABion  and  Vote  (Public 
Meeting) 

ADomONAL  n^omiATiOM:  Affirmation 
of  "Final  Rulemaking — Fitness-for-Duty 
Programs"  scheduled  for  March  Z 
postponed. 


By  a  vote  of  4-0  (Commissioner 
Curtiss  not  participating)  on  March  2. 
1989,  the  Commission  determined 
pursuant  to  5  U.S.C.  552b(e)  and 
§  9.107(a)  of  the  Commission's  rules  that 
Commission  business  required  that 
"Affirmation  of  Commission  Decision — 
Shoreham  Sanction  Issue"  (Public 
Meeting)  scheduled  for  March  3.  1989.  be 
held  on  less  than  one  week's  notice  to 
the  public. 

Note. — Affirmation  sessions  are  initially 
scheduled  and  armounced  to  the  public  on  e 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  a^nda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  Item  has  as  yet  been  identified  as 
requinng  any  Commission  vote  on  this  date, 

TO  VdOFV  IHt  •TATUS  OF  MEETINOS 
CAIX  (RECONDMO):  (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 

INFORMATlOfC  William  Hill  (301)  492- 

1661, 

William  M.  Hill  Jr.. 

Office  of  the  Secretary. 
March  Z  1986. 

(FR  Doc.  8&-S385  Filed  3-3-89:  3:41  pm) 
BIUJNOCOOE  7S90-01-M 

UNITED  STATES  nfTERNATKMAL  TRADE 
COMMISSION 


usrrc  SE-8»-09 

TIME  AND  DATE;  WednesdiiV,  Marcn  15. 
1989  at  12.00  p.m. 

PUkCE:  Room  101.  500  E  Strret.  SVV.. 
Washington,  DC  20436 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ajienda 
2  Minutes 
3,  Ratifications 

4  Petitions  and  Complaints: 

Certain  Carrier  Material  Bearir\g  Thermally 
Traiwferable  Ink  Compositions  Used  in  « 
Process  for  Dry  Adhesive-Free  Thermal 
Transfer  of  Said  Ink  Compositiims  (D'N 
1493) 

5  !nv  No,  731-TA-389  (F)  (3  5  Int  h 

Microdisks  and  Media  Tlierefor  intm 
japan) — bnefing  and  vote. 

6.  Inv.  No.  731-TA-410  (Fl  (Certain  Laght 

Walled  Rectangular  Pipes  and  Tube* 
from  Taiwan)— bnefing  and  vote 

7.  Any  items  left  over  from  previous  agendi 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary.  (202)  252-1000. 
Kenneth  R.  Mason. 

fiec.retary 

March  2.  19e& 

|FR  Doc.  89-S383  Filed  3-3-8&,  4:17  ptn] 
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Corrections 


Ih«    ••Cflon    a*    Vy    FtCXrRAL    MtGlSTfR 
conlBir*    •dRcyiai    coiT»ctJon«    o«    pfwvtoua/y 
put*ahm(i    PxMtiimntiml,    Ru*«,    Proposod 
Hu4«     and    Nk)<ic«    documeot*    •rx)    y<>urr>«« 
o(   tf>«   Codm   ol   f-^dertt    R«gutatiooii 
fh«a«    con-«ct>oo«    ar*    praparad    by    tfw 
Oriicm    o<    th«    ^vdaraJ    R«gMtar     Ag«ncy 
pr«p«f»tl    correction*    v«    «au«c)    M    ii^piwd 
docxmants    and   tppttw    n   B^   appropnata 
cJocumeni    cal»gon«n    M9«wti«in    n    tr>« 


D€PART*IEMT  Of  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmMstratloo 

21  CFW  Pari  522 

Implantation  or  ln(«ctabl«  Oosag* 
Fonn  N«w  Anknat  Drugs  Not  Sob^t 
to  C«rtiflcatk>n;  Prog««t«ron«  and 
EatradM  B«nzo«t« 

(.'iirn>,  .';,  •;■ 

In  rule  ii<M.unii'n!  HH  IM.lrt  iipptMrinj?  iin 
i'Hiit'  '4<»i  in  thf  isHuc  of  luesday 
Ki'hni.iry-  2!    l'J»«J,  muke  !hf  fuihiwinjj 

(  i)rrf<  !ion 


In  the  ier.ond  column,  in  the  authority 
<  itrttion.  in  the  Rr«t  and  second  lines. 
-{2\  {'  SC  3fl06(i)r'  should  rrad  •'21 
r  SC  3«0b(!))" 


MUJMQ  coot  itaa-oi-o 


DEPARTHENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlntetnrtk>n 

IDockwtNo.tCN-03191 

Blood  CollMrtion  Kits  Latialad  For 
Human  tnvnuoodaflcif>qf  Virus  Typa  I 
(HIV-1)  Antibody  Tasting:  Horn*  Tast 
Kits  Oasignad  To  Oatact  HIV-1 
Antibody;  Opan  Maating 


( 


-'^■i  tion 


III  niitK  (•  d<)<.unu'nl  fW  3734  beginning 
on  paxe  '2"^,  in  the  issue  of  Friday. 
Ki'brudry  l"",  19H9,  make  the  following 
(  urrecIioiiH 

1    On  page  72flO.  in  the  second  column. 
in  the  first  complete  paragraph,  in  the 
first  line,  "reci-iving"  should  read 
rvv  if  wing. 


Fwloral    Ragiater 

Vol    54,   No,   43 
TuP!»d.iy    Mdrr.h  7,   1989 


2  On  the  same  page.  In  the  third 

column,  m  the  paragraph  designated  "4' 
in  the  sixth  line,   "kid",  should  read 

•■kif 


mujma  cooc  tioa-et-o 


DEPARTMENT  OF  TRAMSPORTATION 

Rasasrcti  and  SpaciaJ  Programs 
Administration 

14  CFR  Part  241 

IDoaivt  Na  45529;  AmdL  No.  241-50] 
RIN  3137AA99 

Avistton  Economic  Ragutatlons; 
Updatlr>g  tt>a  Accountir>g  Provlaions 
for  Changas  In  GAAP 

Com'ctwn 

In  the  issue  of  Monday,  February  27, 
1989,  on  page  8261.  the  headings  of  the 
correction  document  that  appeared  in 
the  third  column,  were  innaccurate  and 
should  read  as  they  apfjear  above 

MLUNO  COOC  tioa-ot-0 


Tuesday 
March  7,  1989 


Part  II 

Environmental 
Protection  Agency 

FUing  System  Guidance  for  Imf^ementlng 
1506.9  and  1506.10  of  the  CEQ 
Regulations 


UMI 
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ENVIROMMENTAL  PftOTECTION 
AQCNCY 

FMng  Syvtwn  QuManc*  for  tt>« 
Implwnetitatton  of  1S06.9  and  1506.10 
of  ttw  CEO  Rogulation*  Imptemonttng 
th«  Procodural  ProvMons  of  the  NEPA 

Pr9MTll>4# 

In  ltf7a.  the  Council  of  Envimnmciital 
Quality  ((^FQ)  and  the  RnvironmpniHl 
Protection  A^^ency  (FTA)  entLTvd  into  a 
Memorandum  of  Agreement  on  the 
allocation  of  responaibilities  of  the  two 
agencies  for  assunng  the  government 
wide  implementation  of  the  National 
Knvininmental  Policy  Art  of  1909 
(NKPA).  These  responsibilities  are 
consistent  with  the  1078  CKQ  NEPA 
Implementing  Regulations  (40  CKR  Parts 

isaviyw) 

The  Memorandum  of  Agreement 
transferred  to  EPA  operational  duties 
associated  with  the  ailministrative 
aspects  of  the  envirtinmental  impact 
statement  JEIS)  filing  prfM^ess.  The 
Office  of  Federal  Activities  has  been 
designated  the  official  recipient  m  EPA 
of  all  FJSs  It  should  be  noted  that  the 
operational  duties  associated  with  the 
administrative  aspects  of  the  EIS 
process  are  totally  separate  from  the 
substantive  EPA  reviews  performed 
pursuant  to  both  NEPA  and  section  309 
of  the  Clean  Air  Act. 

The  purpose  of  the  EPA  Filing  System 
paper  is  to  provide  guidance  to  federal 
agencies  on  filing  FASa.  including  draft, 
final,  and  supplemental  ElSs. 
Information  Is  provided  on  (1)  Where  to 
file;  (2)  number  of  copies  required.  (3) 
information  required  in  the  transmittal 
letter.  (4)  steps  to  follow  when  a  federal 
agency  is  adopting  an  EIS  or  when  an 
EIS  is  being  withdrawn,  delayed  or 
reopened:  (.">)  review  periods.  (6)  notice 
of  availability  in  the  Faderal  Re^ster 
and.  (7)  retention  of  filed  FJSs 

On  August  10,  1968.  following 
consultation  with  CEQ.  EPA  sent  the 
draft  paper  to  28  federal  agencies  for 
comment  pnor  to  its  submission  to  the 
Federal  Raglstar  for  formal  publication 
and  implementaluin.  FlPA  received 
comment  letters  from  16  agencies 
Although  this  preamble  does  not 
resp<ind  to  each  comment  individually 
all  were  carefully  considered  A 
synopsis  of  the  comments,  other  than 
editorial,  and  EPA's  response  follow 

Sifction  3 — Filing  an  EIS  Dnift.  Final 
and  Supplemental 

As  requested,  clarification  has  been 
made  that  completion  of  the  transmittal 
of  an  EIS  is  accomplished 
simultaneously  with  the  filing  with  FJ>A. 


It  was  recommended  that  the  cover 
letter  include  the  official  issuing  a^ncy 
number  for  the  EIS  being  filed.  EPA  does 
not  use  an  agency's  number  for  the  EIS 
being  filed;  merefore.  it  is  not  needed  in 
the  cover  letter  An  agency  may.  if  it 
wishes,  include  the  number  because  of 
internal  requirements. 

Information  has  been  added  to  clarify 
that,  m  the  case  of  filing  an  EIS  that  It 
not  hand  earned,  the  cover  letter  should 
state  that  transmittal  has  been 
completed  In  addition.  F-PA  will 
telephone  the  filing  agency  to  verify  that 
FJ'A  has  received  the  EIS. 

At  the  recommendation  of  a 
commenter,  FJ*A  will  now  include  a 
reference  in  the  Notice  of  Availability 
when  an  agency  adopts  an  EIS  that  does 
not  require  recirculation.  This  will  not 
reopen  the  public  comment  period,  but 
will  complete  the  public  record. 

Several  agencies  commented  on  EPA's 
rule  in  checking  an  EIS  for 
"completeness  and  compliance  "  In 
response  the  specific  subsection  of  the 
CEQ  Regulations  that  recommends  the 
standard  format  that  an  agency  should 
follow  unless  the  agency  determines 
that  there  Is  a  compelling  reason  to  do 
otherwise  has  been  identified — {  1502./(7 
of  the  CEQ  Regulations— for 
clarification.  EPA's  review  is  to  assure 
that  the  document  meets  certain 
minimum  administrative  requirements. 
I.e.,  there  is  a  cover  sheet,  a  summary  of 
the  statement,  a  table  of  contents,  the 
name,  address  and  telephone  number  of 
the  agency  is  included,  cooperating 
agencies  are  listed,  etc.  The  format  and 
explanation  of  each  is  found  in  {  1502.10 
of  the  CEQ  regulations.  The  review  does 
nut  address  the  quality  of  the 
document's  substance.  Further,  it  is 
totally  independent  of  EPA's  review  on 
environmental  impacts  under  Section 
309  of  the  Clean  Air  Act. 

One  commenting  agency  suggested 
deleting  the  sentence  concerning 
reopening  an  EIS  review  period  after  a 
substantial  amount  of  time  has  passed 
since  the  original  review  period  closed. 
The  commenting  agency  objected  to  the 
use  of  the  word  "substantial"  without 
defining  the  term.  EPA  believes  that  the 
word  substantial  stands  on  its  own 
merits  and  suggests  that  agencies  use 
their  best  judgment  in  deciding  what  is 
reasonable.  The  intent  is  to  keep  the 
public  informed.  EUSs  reopened  for 
review  will  be  published  m  the  Notice  of 
Availability  to  inform  all  interested 
parties  and  to  keep  the  public  record 
current. 

S<^ctu)n  4 — Notice  in  ihe  Fedaral 
Register 

Language  has  been  added  to  clarify 
that  the  Notice  of  Availability  ia 


published  each  Friday  in  the  Federal 
Register  for  those  EISs  filed  during  the 
preceding  week — e.g..  the  notice  is 
published  on  January  13th  for  EISs  filed 
between  January  2nd  and  January  6th. 

The  last  paragraph  of  this  section  has 
been  deleted  at  the  request  of  CEQ.  CEQ 
will  remain  solely  responsible  for 
notification  to  the  public  of  referral 
actions  due  to  the  process  timeframes 
called  for  in  the  current  CEQ 
Regulations. 

Section  5 — Time  Periods 

The  section  heading  and  opening 
paragraph  have  been  edited  to  address 
many  comments  requesting  clarification 
of  time  periods  for  draft  and  final  EISs. 
The  time  penod  for  review  and  comment 
on  draft  EISs  shall  not  be  less  than  45 
"calendar"  days.  CEQ  Regulations  do 
not  address  a  review  period  for  a  final 
EIS.  It  is  a  30  "calendar"  day  wait 
period  during  which  no  decision  may  be 
made  to  proceed  with  the  proposed 
action. 

Additional  information  has  been 
added  to  address  the  question 
concerning  calculated  time  periods 
ending  on  non-work  days.  When  a 
calculated  time  period  ends  on  a  non- 
working  day,  the  assigned  time  period 
will  be  the  next  working  day. 

Section  1506.10(b)  of  the  CEQ 
Regulations  allows  for  an  exception  to 
the  rules  of  timing.  Language  has  been 
included  on  exceptions  relating  to  cases 
of  an  agency  decision  which  is  subject 
to  a  formal  internal  appeal.  When 
exceptions  are  made  by  an  agency,  it  is 
important  to  inform  EPA  so  that  it  is 
accurately  reflected  in  the  Notice  of 
Availability. 

It  was  requested  that  the  paper  cite 
examples  where  both  extensions  and 
reductions  of  time  periods  have  been 
granted  by  EPA  and  where  CEQ  has 
approved  special  cases.  EPA 
appreciates  the  point  but  has  declined  to 
present  examples  since  these  are  done 
on  a  case-by-case  basis  and  each  case  is 
considered  on  its  individual  merits. 

One  commenting  agency  was 
concerned  with  having  to  request 
reductions  and  extensions  of  time 
periods  in  writing  to  EPA.  The  agency 
felt  this  put  too  much  stress  on  a  formal, 
and  possibly  time-consuming,  process. 
Language  has  been  added  indicating 
EPA  will  accept  these  requests  by 
telephone,  but  agencies  should  follow  up 
in  writing  to  ensure  that  EPA  can 
maintain  a  complete  record  of  the 
decision-making  process. 

One  commenting  agency  requested 
that  guidance  be  provided  for  filing  of 
non-federal  EISs,  i.e..  those  prepared  by 
state  and  local  governments  where 


federal  statutes  specifically  identify 
these  governments  as  the  "federal 
official  for  the  purposes  of  NEPA 
comphance."  EPA's  position  is  that  EISs 
prepared  by  state  and  local  governments 
for  these  federal  programs  are 
considered  "federal"  EISs  by  virtue  of 
the  fact  that  they  are  prepared  in 
response  to  a  federal  statute — NEPA. 
Therefore,  the  same  filing  procedures 
apply  to  the  filing  of  these  "non-federal 
EISs"  as  those  that  apply  to  filing  of 
federal  EISs. 

General  Commanto 

EPA  appreciates  the  comment 
concerning  the  length  of  the  guidance 
and  that  it  "burdens  rather  than 
provides  useful  guidance."  However, 
EPA  beheves  that  the  narrative  format  is 
easier  to  follow  and  more  useful  as  a 
reference  than  a  step  by  step  outline  or 
flow  diagram  of  the  process. 

As  indicated  by  one  commenter,  it 
should  be  noted  that  this  guidance  is 
intended  only  to  improve  the  internal 
management  of  the  Executive  branch 
and  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  a  party  against 
the  United  States,  its  agencies,  its 
officials,  or  any  person. 

Dated  February  28. 1989. 
Ridwrd  E.  SandarKW. 

Director,  Office  of  Federal  Activities. 

EPA  Filing  System  GuidanGe 

1.  Purpose. 

These  guidelines  provide  information 
on  filing  environmental  impact 
statements  (EISs)  required  by  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  Parts  1500-1506)  for 
implementing  the  procedural  provisions 
of  NEPA.  Sections  1506.9  and  1506.10  of 
the  CEQ  regulations  set  forward  EPA's 
basic  responsibihties  for  the  filing 
process  and  authorize  the  Agency  to 
issue  guidelines  to  implement  its 
responsibilities  under  these  sections. 
The  process  of  filing  includes  the 
following:  (a)  Reviewing  and  recording 
of  the  EISs  so  that  information  on  them 
can  be  incorporated  into  EPA's 
computerized  data  base;  (b)  establishing 
the  beginning  and  ending  dates  when 
draft  and  final  EISs  are  officially 
available  to  the  public:  (c)  publishing 
these  dates  in  a  "Notice  of  Availability" 
in  the  Federal  Register  (d)  retaining  the 
EISs  in  a  central  repository;  and  (e) 
determining  whether  time  periods  can 
be  lengthened  or  shortened  for 
"compelling  reasons  of  national  policy." 

EPA  duties  do  not  include 
responsibility  for  the  distribution  of  EISs 


or  for  providing  additional  copies  of 
already  distributed  EISs.  Tliese  are  the 

obligation  of  the  lead  agency  preparing 
an  ^S  and  are  not  addressed  in  this 
guidance.  Nevertheless,  EPA  will  assist 
the  public  and  other  federal  agencies  by 
providing  agency  contacts  on.  and 
information  about,  EISs. 

2.  Background 

The  official  EIS  filing  system  was 
transferred  from  the  Council  on 
Environmental  Quality  (CEQ)  to  the 
Environmental  Protection  Agency  (EPA) 
effective  December  5, 1977,  as  part  of 
the  reorganization  of  the  Executive 
Office  of  the  President  The  functions  of 
the  filing  system  were  further  delineated 
by  a  Memorandum  of  Understanding 
between  CEQ  and  EPA,  dated  March  29. 
197&  CEQ  promulgated  its  regulations 
for  implementing  die  National 
Environmental  PoUcy  Act  (NEPA)  on 
November  29. 1978  (see  43  FR  55978). 

The  Q'A  filing  system  was  created  to 
provide  an  official  log  and  public 
announcement  of  EISs  received  by  EPA 
and  to  guarantee  that  the  requirements 
of  NEPA  and  the  CEQ  regulations  are 
satisfied.  It  is  a  complete  and  separate 
filing  system  from  the  En\ironmental 
Review  Process  System  which  fulfills 
separate  requirements  under  section  309 
of  die  Clear  Air  Act  for  EPA  to  review 
and  comment  on  EISs  (and  other 
actions)  of  federal  agencies. 

3.  Filing  an  EIS— draft,  final  and 
supplemental 

Federal  agencies  are  required  to 
prepare  EISs  In  accordance  with  section 
1502  of  the  Regulations  and  to  file  the 
EISs  with  EPA  as  specified  in  1 1506.9. 
The  EISs  must  be  filed  no  earlier  than 
they  are  transmitted  to  commenting 
agencies  and  made  available  to  the 
public  If  an  EIS  is  hand  carried  to  EPA. 
the  person  delivering  the  document  must 
complete  a  form  stating  that  transmittal 
to  all  agencies  is  being  made 
simultaneously  with  die  filing  with  EPA. 
Hiis  will  assure  that  the  EIS  is  received 
by  all  Interested  parties  by  the  time  the 
EPfii  Notice  of  Availabihty  appears  in 
the  Federal  Renter,  and  therefore 
allows  for  the  full  minimum  review 
periods  prescribed  in  §  1506.10.  EPA  will 
aclcnowledge  by  a  phone  call  to  the 
sender  that  it  has  received  an  EIS 
forwarded  by  means  other  than  hand 
carried. 

If  EPA  receives  a  request  to  file  an  EIS 
and  transmittal  of  that  EIS  is  not 
complete,  the  EIS  will  not  be  filed  until 
assurances  have  been  given  that  the 
transmittal  process  is  complete. 
Similarly,  if  EPA  discovers  that  a  filed 
EIS  has  not  been  transmitted,  EPA  will 
retract  the  EIS  from  filing  and  not  re-file 


the  EIS  until  the  transmittal  process  is 
completed.  Once  the  ajjency  has  fulfilled 

the  requirements  of  {  1506.9  and  has 
completed  the  transmittal  process,  F^A 
will  reestablish  the  filing  date  and  the 
minimum  time  period,  and  will  publish 
this  information  in  the  next  Notice  of 
Availability.  Requirements  for 
circulation  of  EISs  appear  in  {  1502.19  of 
the  regulations. 

Federal  agencies  file  an  EIS  by 
providing  EPA  with  five  (5)  copies, 
including  appendices.  Material  which  is 
incorporated  into  the  EIS  by  reference  is 
not  required  to  be  filed  with  EPA.  The 
agency  filing  the  EIS  [usually  the  lead 
agency  if  more  than  one  is  involved) 
should  prepare  a  letter  of  transmittal  to 
accompany  the  five  copies  of  the  EIS. 
The  letter  should  identify  the  name  and 
telephone  number  of  the  official 
responsible  for  both  the  distribution  and 
contents  of  the  EIS;  should  state  that  the 
transmittal  has  been  completed:  and 
should  be  addressed  to: 
U.S.  Environmental  Protection  Agency. 
Attention.  Office  of  Federal  Activities, 
EIS  Filing  Section  (Mail  Code  A-104). 
Room  2119  Waterside  Mall.  401  M 
Street  SW..  Washington.  DC  2O480. 

Telephone  inquiries  can  be  made  to 
(202)  382-5076  or  FTS  382-5078. 

EPA  should  be  notified  in  writing  of 
all  situations  nvhere  a  federal  agency  is 
adopting  an  EIS,  whether  the  document 
is  recirculated  and  filed  or  adopted 
under  the  provisions  of  1 150&3(c)  of  the 
regulations.  If  a  federal  agency  chooses 
to  adopt  an  EIS  written  by  another 
agency  and  it  was  not  a  cooperating 
agency  in  the  preparation  of  the  original 
EIS.  then  the  EIS  must  be  re-transmitted 
and  filed  with  EPA  according  to  the 
requirements  set  forth  in  1 1506.3  of  the 
CEQ  regidations.  In  those  cases  where 
an  agency  can  adopt  an  EIS  without 
recirculating  it  there  is  no  necessity  to 
file  the  EIS  again  with  EPA.  EPA  should 
be  notified,  however,  in  order  to  ensure 
that  the  official  log  is  accurate,  and  to 
include  this  informatjcm  as  a  separate 
section  within  the  Notice  of  Availability. 
This  will  not  establish  a  comment 
period,  but  will  complete  the  public 
record. 

EPA  also  should  be  notified  of  all 
situations  where  an  agency  has  decided 
to  withdraw,  delay  or  reopen  a  review 
period  on  an  EIS.  All  such  notices  to 
EPA  wrill  be  published  in  the  Federal 
Register.  In  the  case  of  reopening  EIS 
review  periods,  the  lead  agency  should 
notify  EPA- as  to  what  measures  will  be 
taken  to  ensure  that  the  EIS  is  available 
to  all  interested  parties.  This  is 
especially  important  for  EIS  reviews 
that  are  being  reopened  after  a 
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iiibstantitfl  amount  of  time  hat  pd»»«<l 
since  th«  ortginai  review  penod  closed 

On(  «  rnreived  by  EPA.  each  FJS  is 
*tdnip««d  with  an  official  filing  diite  aiui 
<  hocked  for  completeness  and 
compliance  with  |  1V)2  10  of  the  CF.Q 
n-tjiilations  If  the  EIS  is  not  "complfte' 
|i  e    if  the  do<::uments  do  not  contain 
those  elements  outlined  in  {  1502  10  of 
the  regulations).  EPA  will  contact  the 
lead  agency  to  obtain  the  omitted 
information  or  to  resolve  any  problems 
prior  to  publication  of  the  NotK.o  of 
Availability  in  the  Federal  Regiater 

Agencies  often  publish  (either  in  their 
F.lSa  or  individual  noticet  to  the  public) 
a  date  by  which  all  commenta  on  an  FJS 
are  to  be  received  Agenciea  should 
ensure  that  the  date  they  use  Is  based  on 
the  date  of  publication  of  the  Notice  of 
Availability  In  the  Fadaral  Raflater  If 
the  published  date  gives  reviewers  less 
than  the  minimum  review  time 
computed  by  EPA.  then  EPA  will  send 
the  agency  contact  a  letter  explaining 
how  the  review  period  is  calculated  and 
the  correct  dale  by  which  oonunenta  are 
due  back  to  th«  lead  afancy.  This  letter 
also  encourages  agencies  to  notify  all 
reviewers  and  interested  parties  of  the 
corrected  review  periods. 

4.  i\'olice  in  the  fedeniJ  RegtBler 

FlPA  will  prepare  a  weekly  report  of 
all  ElSs  filed  during  the  preceding  week 
for  publication  each  Friday  under  a 
Notice  of  Availability  in  the  Federal 
Reglatar.  At  the  time  EPA  sends  its 
weekly  report  for  publication  in  the 
Federal  Reglatar.  the  report  will  also  be 
sent  to  the  CEQ.  Inforraalioa  included  in 
the  report  for  aach  BIS  ia  the  same  as 
the  data  entered  in  EPA  s  computerized 
data  ^.  This  includes  an  EIS  Accession 
number  (created  by  EPA).  EIS  status 
(draft,  final,  supplemental!,  date  Tiled 
with  EPA.  the  agency  or  bureau  that 
filed  the  EIS,  the  slate  and  county  of  the 
action  that  prompted  the  EIS.  the  title  of 
the  EIS,  the  date  comments  are  due  and 
the  agency  contact.  Amended  nolloes 
may  be  added  to  the  Notice  of 
Availabdity  to  include  corrections, 
changes  in  time  periods  of  previously 
flled  ElSa.  withdrawals  of  ElSa  by  lead 


aj^encips.  and  recision  of  ElSs  by  EPA.  A 
recision  including  nullifying  the  date  the 
F.1S  was  filed  can  occur,  as  explained 
f-arlier.  if,  after  a  filed  FJS  is  published 
in  the  Federal  Register.  EPA  is 
subsequently  informed  that  the  EIS  has 
not  been  made  available  to  commenting 
agencies  and  the  public  by  the  lead 
agency 

5    Tinif  PtTiods 

The  minimum  time  periods  set  forth  in 
i  1506.10(b).  (c).  and  (d)  are  calculated 
from  the  date  EPA  publishes  the  Notice 
of  Availability  in  the  Federal  Regiater. 
Review  periods  for  draft  ElSa.  draft 
supplements,  and  revised  draft  ElSa 
shall  extend  45  calendar  days  unless  the 
lead  agency  extends  the  prescribed 
period  or  a  reduction  of  the  period  has 
been  granted.  The  wait  periods  for  final 
EISs  and  final  supplements  shall  extend 
for  30  calendar  days  unless  the  lead 
agency  extends  the  period  or  a 
reduction  or  extension  in  the  period  has 
been  granted.  If  a  calculated  time  period 
would  end  on  a  non-working  day.  the 
assioned  time  period  will  be  the  next 
working  day  (Le..  time  periods  will  not 
end  on  weekends  or  federal  holidays^ 

it  should  be  noted  that  1 150eLlO(b) 
allows  for  an  exception  to  the  rules  of 
timing.  An  exception  may  be  made  in 
the  case  of  an  agency  decision  which  is 
subject  to  a  formal  internal  appeal. 
Agencies  should  assure  that  EPA  is 
informed  so  that  the  situation  is 
accurately  reflected  In  the  Notice  of 
Availabihty. 

Under  |  lSOe.lO(d)  EPA  has  the 
authority  to  both  extend  and  reduce  the 
time  periods  on  draft  and  final  ElSa 
based  on  a  demonstration  of 
"compelling  reasons  of  natKMiai  policy." 
A  lead  agency  request  to  EPA  to  reduce 
time  periods  or  another  federal  agency 
request  to  formally  extend  a  time  period 
normally  takes  the  form  of  a  letter  to  the 
LXrector,  Office  of  Federal  Activities 
(OFA),  EPA.  outlining  the  reasons  for 
the  request.  EPA  will  accept  telephone 
requests,  however,  agencies  should 
follow  up  such  requests  in  writing  so 
that  the  documentation  supporting  the 
decision  is  complete.  A  meeting  to 


discuss  the  consequences  for  the  project 
and  any  decision  to  change  time  penods 
may  be  necessary  For  this  reason  EPA 
asks  that  it  be  made  aware  of  any  intent 
to  submit  requests  of  this  type  as  early 
as  possible  in  the  NEPA  process.  This  is 
to  prevent  the  possibility  of  the  time 
frame  for  the  decision  on  the  time  period 
modification  from  interfering  with  the 
lead  agency's  schedule  for  the  EIS.  EPA 
will  notify  CEQ  of  any  reduction  or 
extension  granted. 

CEQ  has  the  authonty  under  section 
1502.9(c)(4)  to  approve  alternative 
procedures  for  preparing,  circulating  and 
filing  supplemental  draft  and  final  ElSs 
The  council  will  notify  EPA  of  any  such 
alternative  procedures  that  are  granted. 

a.  Retention 

Filed  ElSa  are  retained  in  the  EPA/ 
OFA  office  for  a  period  of  two  years  and 
are  made  available  for  reviewing  only. 
After  two  years  the  EISs  are  sent  to  the 
National  Records  Center.  However,  the 
EPA  Library.  Room  2904  Waterside 
Mall.  401  M  Street  SW..  Washington, 
DC  20460,  houses  a  microfiche  collection 
of  final  EISs  issued  from  1970  through 
1977  and  all  draft  final  and 
supplemental  EISs  filed  from  1978  to  the 
present  time.  Facilities  for  limited 
reproduction  of  the  ElSa  are  available. 

A  comprehensive  collection  of  ElSe  is 
available  for  viewing  and  individual 
FJSs  are  available  on  a  loan  basis  at: 

Northwestern  University. 
Transportation  Library-NEPA.  1935 
North  Sheridan  Road.  Evanston, 
Illinois  80201.  Telephone:  (312)  492- 
2913. 

Final  EISs  prepared  from  1970  through 
1977,  and  any  draft  final  or 
supplemental  EIS  prepared  from  1978  to 
the  present  time  may  be  purchased  In 
either  microfiche  or  hardback  copy  from: 

Information  Resources  Press,  Hemer 
and  Company.  1700  North  Moore 
Street  Arlington.  Virginia  22209. 
Telephone:  (703)  558-8275. 
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EMVIRO««l€MTAL  PWOTICTIOW 
AOCNCY 

40  CFR  Parts  124  and  270 

IFWL-3S0a-4| 

Changea  to  Intarim  Statua  FaclMttas  for 
Hazardoua  Waata  Managamant; 
Modlftcattona  of  Hazardoua  Waata 
Managamaot  Parmlta;  Procaduraa  for 
Potl-Cloaura  Parmltt»r>o 

*0*»«CY.  Kru  iiim.iuMirn;  ('rDtecflon 
A«pn<  y  (KPA) 

*CT'OK:  Firifi!  nit« 


SUMMANv    ]\,-  F.;ivironmfnfHl  Protection 
Afjfiii  V  (Ki'A)  IS  toiiay  proniulKxtlng 
«imenilm«nl«  to  the  hiizardoiis  vw  I'ltc 
rfHiii-illdi'.a    :ri,|,.r  'fie  Kf!i(iiir<  <• 
l.on-ifrv  ii.iii  ,iiul  K»'(  (ivfry  At    Kl  ,RA) 
H<ivt'niinx  (  hHii>jt»s  n\  irili-rim  slutus  and 
perniificil  f(inlilip«    isu  liidinjj 
rfidfsijjnHlion  i>f  rirtHin  p«-rinll 
moiiifirHMorin  h*  (Ihiiii  1    Todrty  »  njlp 
hU<i  umtTitii  the  hazardous  waste 
p«?rmiftinn  rfH'ilations  to  clarify  the 
A^jency  ■  authority  to  deny  pt-rnuU  for 
the  ai  tive  life  of  a  f.ii  ihty  while  a  perm: 
iliti  HKin  with  respei  t  to  the  poslclutara 
period  n«mtiin«  pendinjj 

irFlcnvi  OATi:  MarrJ)  7    1989 

AOOaaaa:  The  puhh<.  dix-ket  for  tins 
nilemakinx  )■  availahU  for  puNic 
ia(ip«t  tion  :n  Room  S^ZIZ,  U  S 
Kjivinuimental  Prolectjon  A^emy.  4<n  M 
Street  SW..  Wa«hin«ton.  UC  avwa  from 
*U)  am   to  4  00  p  m  ,  Monday  Ihrounh 
Friday   ex.  Iiiduig  Federal  holulays   The 
d(H  ket  number  is  V  (\7  RrPP-FTTTT  The 
puhlic  must  make  an  appomtment  to 
nsview  do<,kel  materiHls  by  c.tUirj^  [21)2] 
475-9327  The  public  may  aipy  a 
maximiim  of  5()  pages  of  material  fn)ni 
rtriy  one  regulatory  do<.ki-l  at  no  i,o»t. 
addilKvial  copie'i  cost  SO  20  pt-r  i>d)<e 

FOa  FUMTHia  IMPOnMATWM  CO^TTACT- 

KCK  \  Hollme  at  (fl<)l)|  4.1+  {KUtS  [m 
WHihiiiKton.  DC  c:all  J82  3<)(1l))  or 
Oartiar.1  Foster.  Office  of  Solid  Wa»le. 
(OS  .mi   l!S   F^nvironmeiitrtl  F'rotection 
Agi-n    •,    VV^KhinKti'n    DC  20460. 
telephone  |Jil2)   WJ  A'b\ 

Wl^^tJMCNTARV  INrOMMATIOM: 
PiaambU  (Kitlin* 

I  Aulhnriiv 

II  Hm(  kKriiund 

A    Chdnueg  ai  Inlenm  Status  Facilities 
B    I'osi  Ciiidure  Permitling 


(     P^rmil  Mixiifit  ali'ini 

1    Nrwiy  llttiHl  or  ulontified  waataa 

2.  Land  dlspoAul  retinctiuni 
Ul   !>»rtiiin  b)  S«<  Hon  Aiih1',»h 
A   Summary 
B  (;h«ni<«ts  at  Interim  Siafiu  Kdcilltles 

1    Increases  in  Oenmri  flapac  ity 

Z-  (  hanjjes  in  or  Addition  of  Prooes 

3  (..)r»»>ilisB  Arllon 

«    bisi  of  lis'.T  m  Ststus 
5   OlK.-r  liiurt 
C.  Rec  un«fnj(  tion  Limit 
1    (j#neriil 
Z.    Federal.    Sla*e     and    Local    Raqutre 

menis 
1  Newly  Luted  or  Identifi-vi  Wa^'-s 

4  Changes  Dunnj)  Closure 

5  (^()rre<  live  Action 

0  Othar  Issues 

D   PuitClosur*  Permuting 

E.    Permit    Modifications    to   ( usnply    with 

tha    I^nd    Disposal    Restrk:llon8    aivl    lu 

Fai  itiiata  Treatment 

1  Dispoaal    of  Restricteti    Wailvs    that 
Meet  T-erttinent  StandartU 

2  Soft   M«mnier   V\a«le  Tr>'<i(ai0fil  Real- 
dues 

3  Other   Iri'ri'me'il  Rcmdiie* 

4  Addilion  i)f  W.ules  at  Tn-atment  Fa- 
cllifei 

5  New  Tanks  and  (  ontdiners  lo  Perform 
Treatment 

5   OlSer  Ifsu-a 
\\    SUte  Ajthoritv 

A     Appii(rft)i!i!y      if    R,,:.'    in    Aulhonaad 

States 
B  Rffei  t  of  SfHte  Aulhonzalions 
V    Klfet  tive  Date 
\']    Rejfulalory  Analysis 
A   Rejjulalory  Imparl  AnaKsis 
B   Rafulalory  Plaiiihili'y  Act 

I  Authority 

Thaac  ragoJalMns  nre  issued  ondar  the 
authority  of  ie<  flons  2002(a),  TO04.  3006, 
and  XWO  of  the  Resource  Consenration 
and  Recovery  Act.  as  amended,  42 
I'SC  a»12(a),  8H24.  fl925.  and  f«2a. 

II.  Background 

Subtitle  C  of  the  Resource 
Conservation  and  Reroven,  Act  (RCRA) 
rreaten  a  "rradie-to  grave"  management 
•y«tem  inlerided  to  ensure  thnt 
hazardous  waste  is  identified  and 
properly  transported,  stored,  treated. 
and  disposed   Subtitle  C  requirca  EPA  to 
identify  hazardous  waste  and  to 
pronu.lgaie  standard,*  for  generatora  and 
transporters  of  such  wastes   I'nder 
sei  tion  .KXM  of  RCRA.  owners  and 
operators  of  treatment,  sloragp  and 
disposal  facilities  are  required  to  comply 
with  standiirds    necessary  to  protect 
human  health  and  the  environment  " 
These  standards  are  generally 
implemented  initially  through  intenm 
status  standards  and  later  ihrocgh 


permits  that  are  issued  under  authonied 
Stale  pmgrams  or  by  EPA, 

Lfnder  section  3005(a)  of  RCRA,  all 
treatment,  storage,  and  disposal  of 
hazardous  waste  are  prohibitod.  exo'pt 
In  accordance  with  a  permit  that 
Implements  the  section  3004  standards 
However,  recognizing  that  the  issuance 
of  permits  can  be  time  consuming. 
Congress  (  reated  "intenm  status"  for 
facilities  in  existance  on  the  effective 
date  of  F.P.A  8  permitting  ri-gulations 
(NJovember  19,  1980).  Under  8P<tion 
3005(e).  owners  and  operators  of 
hazardous  waste  treatment,  storage  and 
disposal  facilities  in  existance  on  that 
date  yitha  submitted  a  Part  A  permit 
application  and  a  section  3O10 
notification  are  treated  as  having  been 
iaaued  permits  until  an  authorized  State 
or  FJPA  takes  final  administrative  action 
(lO  their  permit  applications. 

On  August  14,  1987,  the  Agency 
proposed  amendments  to  its  regulations 
regarding  changes  at  interim  status 
facilities,  procedures  on  post-closing 
permitting,  and  permit  modifications  On 
November  17,  1968  the  Agency  issued  a 
Federal  Register  notice  soliciting  public 
comment  on  the  need  to  further  amend 
Its  regulations  on  permit  modification 
procedures    Those  proposed 
amendments  are  discussed  below. 
A.  Cfiarifies  at  Interim  Status  Facilities 

An  interim  status  facility  generally 
may  cLange  its  waste  management 
operations  without  notification  or  prior 
Agency  approval,  except  for  changes 
•pecifically  identified  at  40  CFR  270  ~Z 
Under  previous  regulation*,  these 
changes  were  (1)  The  handling  of 
wastes  not  previously  identified  in  Part 
A  of  the  permit  application:  (2)  increase 
In  design  capacity  of  processes  where 
there  is  a  lack  of  available  capacity  at 
Other  waste  management  facilities:  (3) 
changes  in  or  addition  of  processes  if 
necessary  to  protect  human  health  and 
the  environment  or  to  comply  with 
Federal  regulations  or  State  or  local 
laws:  anrl  (4)  changes  in  ownership  or 
operational  control  of  a  facility.  Section 
270  72  specifies  procedures  and  criteria 
for  each  of  these  changes.  Prior  approv  al 
by  the  Direc  tor  is  required  before 
facilities  can  increase  design  capacity, 
add  or  make  changes  m  processes,  or 
change  ownership  under  \  270,72.  Prior 
to  today  8  rule,  the  reconstruction  limit 
{the  former  {  270  72(c))  prohibited  any  of 
the  above  i  hanges  to  an  interim  status 
facility  that  required  a  capital 
expenditure  equaling  or  exceeding  50 
percent  of  the  cost  of  constructing  a 


comparable  new  hazardous  waste 
management  facility,  except  for  changes 
necessary  to  comply  with  the  recently 
promulgated  tank  standards  (51  PR 
2542Z  )uly  14, 1986)  and  certain  changes 
to  treat  or  store  in  tanks  or  containers 
hazardous  wastes  subject  to  land 
disposal  restrictions  (52  FR  25780,  July  8. 
1987). 

EPA  believes  that  these  regulations 
may  in  some  cases  unnecessarily 
restrict  biterim  status  facilities' 
flexibility,  particularly  In  complying 
with  new  regulatory  requirements.  "Hie 
consequences  include  a  potential  delay 
for  some  facilities  in  complying  with 
new  requirements  and.  in  some  cases, 
increased  risk  to  human  health  and  the 
environment.  In  fact  some  interim 
status  facilities  may  have  no  means  to 
operate  in  compliance  with  the  RCRA 
regulations  while  EPA  or  an  authorized 
State  reviewed  their  application  for  a 
RCRA  permit.  To  avoid  these 
undesirable  results,  the  Agency 
proposed  several  regulatory  changes  on 
August  14, 1987  (52  FR  30570)  to  increase 
flexibility  for  owners  and  operators  of 
interim  status  facilities  to  make  changes 
necessary  to  comply  with  Federal,  State, 
or  local  regulatory  requirements. 
Today's  notice  promulgates  this 
proposal  as  a  final  rule. 

B.  Post-Closure  Permitting 

The  permitting  regulations  specify 
that  RCRA  permits  cover  both  the  active 
life  (including  the  closure  period)  of  a 
facility  and,  where  applicable,  the  post- 
closure  care  period 

A  permit  applicant  required  to  obtain 
an  operating  permit  must  include  all 
necessary  post-closure  information  in  its 
Pari  B  permit  application  for  the 
application  to  be  "complete"  and  thus 
initiate  the  review  process.  When  the 
application  is  complete,  EPA's  decision 
to  issue  a  permit  applies  to  the  whole 
permiL  including  the  portion  of  the 
permit  concerning  post-closure  care.  In 
practice,  however.  EPA  has  found  it 
necessary  to  separate  the  decision  to 
deny  a  permit  to  operate  a  unit  from  the 
decision  to  issue  a  permit  covering  post- 
closure  conditions.  As  the  Augua'  14, 
1987  proposal  stated,  this  practice  has 
been  necessary  to  ensure  prompt  closure 
of  facilities  that  fail  to  meet  the 
regulatory  standards.  The  former 
regulations,  however,  did  not 
specifically  provide  for  a  separation  of 
the  permit  decision  for  the  active  life  of 
the  facility  from  post-closure  permit 
decision. 

In  the  August  14, 1987  Federal  Register 
notice,  the  Agency  proposed  to  amend 
its  permitting  regulations  to  clarify  its 
auffiority  to  deny  permits  for  the  active 
life  (including  the  closure  period)  of  a 


facility  while  a  permit  deciaicm  with 
respect  to  the  poat-doaure  period 
remains  pending. 

C.  Permit  Modifications 

1.  Newly  Listed  or  Identified  Wastes 

Whenever  EPA  lists  a  new  hazardous 
waste  or  identifies  a  new  hazardous 
characteristic,  facilities  handling  that 
waste  must  come  into  comphance  with 
Subtitle  C  requirements.  Unpermitted 
facilities  may  ccmtinue  to  handle  the 
waste  without  Agency  approval  if  they 
comply  with  interim  status  requirements 
in  Part  285  and  they  submit  to  EPA  a 
Part  A  application  and  a  section  3010 
notice.  F^ermitted  facilities,  however, 
were  required  to  seave  a  permit 
modiHcation  incorporating  the  newly 
listed  or  identified  waste  before  the 
effective  date  of  the  new  listing  or 
identification.  Under  previous 
regulations,  such  a  change  required  a 
"major"  permit  modification.  The  major 
modification  procedures  of  the  former 
S  270.41  included  the  full  administrative 
procedures  that  apply  to  issuance  of  a 
permit  the  only  significant  difference 
was  that  for  a  major  modification,  only 
those  conditicHia  of  the  permit  to  be 
modified  were  reopened. 

Because  of  concerns  over  inequitable 
treatment  of  permitted  versus  interim 
status  facilities,  EPA  proposed  in  the 
August  14  Federal  Register  notice  to 
allow  newly  listed  or  identified  wastes, 
and  the  units  handling  such  wastes,  to 
be  added  to  permits  as  minor  permit 
modifications  if  the  facility  owner  or 
operator  requested  a  major  modification 
within  180  days. 

Today's  rule,  however,  does  not 
finalize  this  proposal  because  the 
Agency  has  already  addressed  this 
problem  as  part  of  the  recent 
amendments  to  the  permit  modification 
regulations  (53  FR  37912.  September  28. 
1988).  Comments  received  on  the  August 
14  proposal  for  today's  rule  were 
addressed  in  the  September  28  final 
permit  modification  rule.  As  a  result  of 
the  permit  modification  rule,  permitted 
facilities  can  now  more  easily  modify 
permits  to  allow  for  handling  of  newly 
listed  or  identified  vvastes  in  a  manner 
more  consistent  with  interim  status 
facilities. 

2,  Land  Disposal  Restrictions 

The  permit  modification  regulations 
that  EPA  published  on  September  28. 
1988  (53  FR  37912)  established  a  new 
three-tiered  system  of  permit 
modifications.  In  that  rule,  specific 
facility  changes  were  classified  as  either 
Class  1,  2,  or  3  modifications.  This  rule 
did  not  specifically  address  changes 
necessary  to  comply  with  the  land 


disposal  restrictions.  However,  in  the 
course  of  developing  land  disposal 
restrictions  for  the  First  Third  scheduled 
wastes  (53  FR  3113a  August  17, 1988) 
and  the  California  list  wastes  (52  FR 
25780.  July  8, 1987),  EPA  received 
several  comments  on  the  need  to 
provide  increased  flexibility  for 
permitted  facilities  that  need  to  make 
changes  to  comply  with  these 
requirements.  Therefore,  on  November 
17. 1988  (53  FR  48474),  the  Agency 
reopened  the  comment  period  on  the 
facility  changes  rulemaking  to  sobcit 
comment  on  whether  certain  facility 
changes  stemming  from  the  land 
disposal  restrictions  program  should  be 
Class  1  permit  modifications. 

The  permit  modifications  addressed  in 
the  November  17  Federal  Register  notice 
are  similar  to  two  previous  minor 
modifications  that  were  superseded  by 
the  new  permit  modification  procedures 
adopted  on  September  28. 1988.  Former 
§  270.42(o)  allowed  facilities  to  add  new 
waste  codes  to  their  permits  if  the 
wastes  were  restricted  under  Part  268. 
met  the  applicable  treatment  standards, 
and  were  not  substantially  different 
from  currently  handled  wastes. 
Similarly,  §  27042(p)  allowed  the 
addition  of  new  treatment  processes 
used  to  treat  restricted  wastes  to  Best 
Demonstrated  Available  Technology 
(BDAT)  levels  as  long  as  those 
processes  took  place  in  tanks  and 
containers  and  the  facility  requested  a 
major  permit  modification.  [See  52  FR 
25780.  July  8. 1987). 

in.  Sectioa  by  Sectioii  Analysis 

.4.  Summary 

Today's  rule  generally  adopts  the 
provisions  of  the  proposed  rule  of 
August  14, 1987  related  to  changes  at 
interim  status  and  permitted  facilities 
and  post-closure  permitting.  It  provides 
greater  fiexibility  to  interim  status 
facilities  to:  (l)  Increase  design  capacity. 
if  approved  by  the  Director  as  necessary 
to  comply  wnth  Federal,  State,  or  local 
requirements,  and  (2)  make  changes 
specified  in  section  3008fh)  con^ct;ve 
action  orders  or  similar  orders  issued  by 
State  or  local  authorities  or  by  a  court.  It 
also  lifts  the  "reconstrijction"  limit  for 
(1)  Changes  to  certain  units  so  long  as 
they  are  necessary  to  comply  with 
Federal,  State  or  local  requirements:  (2) 
changes  necessary  to  allow  continued 
handling  of  newly  listed  or  identified 
hazardous  wastes:  (3)  changes  mqde  in 
accordance  with  an  approved  closure 
plan;  and  (4)  changes  made  pursuant  to 
a  corrective  action  order.  In  addition,  it 
promulgates  the  proposed  clarification 
that  EIP.^  can  deny  permits  for  the  active 
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life  of  ■  facility  while  a  decimon  on  po»t- 
cloaure  pcrmittinjj  it  perulin« 

A«  part  of  todrty  •  <  hariRP*  to  |  ^70  72, 
the  Agency  alio  reorsanired  that  entire 
•ectmn   I'nilpr  the  new  orsHtuzalion. 
parHgrHph  (h)  hsti  the  i;hHn«ei  thnt  are 
reRulaled  under  {  270  72  and  parugraph 
|b)  contains  all  provision!  related  to  the 
reconatnjction  limit   Note  that  a 
requirement  that  new  land  disposnl 
units  at  Interim  status  facilities  certify 
compliance  with  groundwater  and 
financial  responsibility  requirements 
within  a  year  was  proposed  in 
I  270  72(c|  but  IS  promulgated  today  at 
i  270.73(e)  in  this  rinal  rule   The 
following  chart  cmss  references  the 
former  |  270  72  with  todays  rule 

Relationship  o  Tooav's  Rule  to  tml 
Former  Section  270  72 
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It  should  also  be  noted  that  the 
Agency  made  a  minor  clanfication  to 
the  section  now  designated  as 
I  270.72(a)(1).  That  section  provides  that 
an  interim  status  facility  may  continue 
to  handle  a  newly  listed  or  Identified 
waste  not  previously  identified  in  the 
Part  A  permit  application  if  the  owner  or 
operator  submits  a  revised  Part  A.  The 
Agency  has  added  language  in  today's 
rule  to  remove  any  possible  ambiguity 
that  the  unit  currently  handling  the 
newly  listed  or  identified  waste  may  be 
added  under  that  provision  as  well. 
Thus,  when  EPA  lists  or  Identifies  a  new 
waste,  the  facility  may  continue  to 
handle  the  waste  in  the  same  unit 
without  obtaining  prior  Director 
approval.  This  situation  for  interim 
status  facilities  is  analogous  to  that  of 
unpermitted  and  permitted  facilities 
handling  newly  identified  wastes,  both 
of  which  can  make  this  change  without 
prior  Director  approval 

Because  today's  rule  has  no 
substantive  effect  on  former  |  270  72(a) 
(now  I  270.72(a)(1))  and  |  270  72(d)  (now 
I  270.72(a)(4))  the  Agency  did  not 
address  public  comments  related  lo 
those  sections  in  this  notice   Although 
only  portions  of  |  270  72  are  being 
■mended  by  today  s  rule,  it  is  printed  in 
Its  entirely  for  the  convenience  of  the 
reader 

Today's  publication  of  |  270  72(b)  also 
•erves  to  correct  a  technical  error 
created  by  a  final  rule  published  on  |uly 
8.  19B7  (52  FR  257(»)  In  another  final 


rule  published  on  July  14.  1986.  the 
Agency  amended  the  former  i  270.72(e) 
to  eliminate  the  reconstruction  limit  for 
changes  mnde  solely  to  comply  with  the 
requirements  of  {  265  193  for  tanks  and 
ancillary  equipment   In  the  )uly  8,  1987 
nile,  the  Agency  again  amended  the 
former  |  270  72(e)  to  lift  the 
reconstruction  limit  for  certain  changes 
at  intenm  status  facilities  made  to 
implement  the  land  disposal  restrictions 
and.  at  the  same  time,  inadvertently 
omitted  the  [uly  14,  1986  amendment. 
Today's  publication  of  f  270.72(b) 
incorporates  all  amendments  to  the 
reconstruction  limit  to  date;  the 
amendment  related  lo  tanks  and 
ancillary  equipment  is  found  in 
i  27072(b)(1)  and  the  land  disposal 
restriction  amendment  is  found  in 
1270  72(b)(6) 

in  addition  to  adopting  the  interim 
status  and  post-closure  permitting 
provisions  of  the  proposed  rule,  today  s 
rule  also  modifies  the  regulations  at 
I  270  42  to  reclassify  as  Class  1  certain 
permit  modifications  necessary  to 
enable  faalities  to  comply  with  the  land 
disposal  restnctions.  Specifically,  it 
allows  owners  and  operators  of 
permitted  facilities  to  add  new  waste 
codes,  or  a  narrative  description,  to  a 
permit  as  Class  1  modifications  where 
the  added  wastes  arc:  (1)  Restricted 
wastes  that  have  been  treated  to  meet 
the  applicable  Part  288  treatment 
standard,  or  (2)  residues  from  treating  so 
called  'soft  hammer"  wastes,  and  (3) 
certain  wastewater  treatment  residues 
and  incinerator  ash.  The  rule  also 
allows  as  a  Class  1  modification, 
without  pnor  approval,  the  addition  of 
new  wastes  for  treatment  in  tanks  or 
containers  under  certain  limited 
conditions.  Finally  the  rule  allows  as  a 
Class  1  modification,  with  prior  Director 
approval,  the  addition  of  new  treatment 
processes,  as  long  as  those  processes 
are  necessary  to  treat  restricted  wastes 
to  meet  treatment  standards  and  the 
treatment  processes  are  to  take  place  in 
tanks  or  containers 

B  Changes  at  Intenm  Status  Facilities 

1   Increases  in  Design  Capacity 

Today's  rule  (|  270.72(a)(2))  allows 
owners  and  operators  to  increase  design 
capacity  of  processes  at  a  facility  when 
the  Director  approves  the  change  as 
necessary  lo  comply  with  Federal.  State, 
or  local  requirements  "This  new 
provision  expands  the  reasons  for 
allowing  capacity  increases,  the  former 
i  270  72(b)  allowed  owners  and 
operators  to  increase  design  capacity 
only  if  the  Director  approved  the  change 
because  of  a  demonstrated  lack  of 


available  capacity  at  other  waste 
management  facilities. 

This  change  will  allow  intenm  status 
facilities  to  comply  with  new 
requirements,  including  those  imposed 
by  HS'W'A.  and  will,  therefore,  provide 
increased  public  and  environmental 
protection.  In  the  preamble  to  the 
proposal  of  this  rule,  the  Agency  set 
forth  several  examples  to  demonstrate 
this  point.  [See  52  FR  30570  at  30573).  No 
comments  were  submitted  in  opposition 
to  this  amendment.  For  these  reasons, 
the  Agency  is  adopting  the  proposed 
f  270.72(a)(2)(i)  to  allow  increases  in 
design  capacity  necessary  to  comply 
with  new  requirements. 

Several  commenters,  however, 
requested  that  the  Agency  clarify 
whether  "increases  in  design  capacity  of 
processes'  could  include  the  addition  of 
new  units  at  a  facility.  Section 
270.72(a)(2)  does  allow  the  Director  to 
approve  addition  of  new  units  at  a 
facility  to  increase  the  capacity  of  a 
process  already  in  operation  at  the 
facihty.  It  should  be  noted,  however, 
that  addition  of  a  unit  of  a  type  not 
already  present  at  the  facility  would  be 
considered  a  change  in  process  rather 
than  an  increase  in  design  capacity,  and 
therefore  would  fall  under  1 270,72(a)(3). 
[See  section  III.B.2  of  this  preamble). 

Another  commenter  argued  that 
S  270.72(a)(2)(i).  which  allows  the 
Director  to  approve  an  increase  in 
design  capacity  because  there  is  a  lack 
of  available  capacity  elsewhere, 
frustrates  implementation  of  the 
minimum  technology  requirements  of 
section  30O4(o)  by  requiring  a  finding  of 
lack  of  available  capacity  before 
increases  in  design  capacity  can  be 
made  EPA  believes  that  the  new 
I  270  72(a)(2){ii)  addresses  this 
commenters  concern.  As  explained 
above.  EPA  or  a  State  Director  may 
approve  an  increase  in  design  capacity 
under  this  section  if  the  change  is 
necessary  to  comply  with  Federal,  State, 
or  local  requirements,  regardless  of 
whether  or  not  other  capacity  is 
available.  The  preamble  to  the  proposal 
specifically  references  the  facility 
changes  necessary  to  comply  with 
section  3004(o)  as  being  the  type  of 
Federally  mandated  requirement  that 
would  qualify  as  an  appropriate  reason 
for  EPA  or  a  Slate  to  approve  an  interim 
status  change 

2.  Changes  in  or  Addition  of  Processes 

Under  the  former  S  270.72(c),  owners 
and  operators  could  make  changes  in  or 
add  proc  esses  at  a  facility  if  the  Director 
approved  the  change  as  necessary  either 
to  protect  human  health  and  the 
environment  in  an  emergencv  or  to 


comply  writh  Federal  regulations  or  State 
or  local  laws.  The  corresponding 
provision  in  today's  rule,  i  270.72(a)(3), 
has  been  amended  to  clarify  that 
"Federal  regulations  or  State  or  local 
laws'  encompasses  all  Federal  State, 
and  local  requirements.  This  includes 
regulations,  orders,  statutes,  and  permit- 
related  requirements  such  as  approved 
closure  plans.  EPA  received  no 
comments  opposing  this  clarifying 
amendment. 

3.  Corrective  Action 

Section  3008(h)  authorizes  the  Agency 
to  order  a  facility  owner  or  operator  to 
conduct  corrective  action  during  interim 
status  when  the  Agency  determines  that 
there  is  or  has  been  a  release  of 
hazardous  waste  into  the  environment. 
Section  270.72(a)(5)  promulgated  today 
allows  interim  status  facilities  to  make 
changes  in  accordance  with  corrective 
action  orders  issued  by  the  Agency 
under  section  3006(h)  or  other  Federal 
authority  [or  orders  issued  by  a  Director 
under  an  equivalent  State  authority).  In 
today's  rule,  the  Agency  has  modified 
the  language  proposed  in  $  270.72(a)(5) 
to  ciarify  that  when  the  Agency  or  a 
State  seeks  corrective  action  thrcmgh 
judicial  proceedings  and  a  court,  rather 
than  the  Agency  or  State,  issues  an 
order  requiring  corrective  action, 
changes  made  in  accordance  with  such 
an  order  would  also  be  permissible 
changes  under  {  270.72(a)(5). 

In  addition  to  the  new  |  Z70.72(a)(5). 
todays  ni](>.al80  promulgates 
S  270.72(b)(5),  which  removes  the 
reconstrucbon  limit  for  changes  made  in 
accordance  with  such  corrective  action 
orders. 

Under  the  new  |  270.72(a)(5),  facility 
changes  introduced  in  accordance  with 
corrective  action  orders  restricted  to 
activities  involving  wastes  associated 
with  the  facility.  This  limitation  does  not 
prevent  treatment,  storage,  or  disposal 
of  wastes  released  from  within  the 
facility  that  migrated  beyond  the 
facilitys  boundaries.  Rather  the 
limitation  prevents  the  owner  or 
operator  from  making  changes  under 
this  authority  to  manage  wastes  and 
materials  that  have  no  relationship  to 
the  facility.  The  limitation  for  unrelated 
materials  is  necessary  to  prevent  the 
owner  or  operator  seeking  to  manage 
such  materials  from  evading  the  permit 
requirement  for  new  facilities  and 
change  in  intenm  status  requirements 
for  fdcility  modifications. 

Some  commenters  expressed  concern 
that  the  new  S  270.72(a)(5)  limiu 
changes  permissible  for  purposes  of 
corrective  action  to  those  made  in 
accordance  with  a  corrective  action 
order  The  commenters  argued  that  the 


provision  should  be  o^anded  to  allow 
changes  necessary  for  voluntary 
corrective  action  to  b»e  made  as  well  and 
that  the  reconstruction  limit  should  not 
apply  to  voluntary  corrective  action 
measures.  The  oommenters  noted  that 
corrective  action  done  early  can 
decrease  the  cost  of  clean-up  and 
provide  increased  protection  of  human 
health  and  the  environment  The 
Agency,  however,  limited  the  changes 
permissible  under  new  \  270.72(a)(5)  lo 
those  made  in  compliance  with  a 
corrective  action  order  because 
voluntary  corrective  action  would  not 
typically  involve  EPA  or  State  oversight 
or  public  notice.  By  requiring  that  the 
changes  made  under  paragraph  (a)(5)  be 
made  in  accordance  with  a  corrective 
action  order,  the  Agency  has  assured 
that  those  changes  will  be  subject  lo 
Agency  review  and.  additionally,  to 
public  comment.  Therefore,  the  Agency 
has  not  made  the  modification  to 
S  270.72(a)(5)  that  the  commenter 
suggested. 

"The  Agency,  nevertheless,  believes 
that  the  regulations  already  provide 
significant  flexibility  for  voluntary 
corrective  action  at  interim  status 
facilities.  Section  270.72(a)  (2)  and  (3) 
allow  the  Director  to  approve  increases 
in  design  capacity  or  the  addition  of 
new  processes,  if  necessary  to  comply 
with  Federal,  State,  or  local 
requirements.  This  would  include 
changes  made  as  part  of  voluntary 
corrective  action  taken  in  anticipation  of 
a  section  3008(h)  order  or  section  3O04(u) 
permit  conditions.  These  changes, 
however,  would  be  subject  to  Director 
approval  and  would  be  limited  by  the 
reconstruction  cap  of  \  270.72(b).' 

Sections  270.72(a)  (2)  and  (3)  and 
270.72(a)(5),  therefore,  impose  somewhat 
different  requirements  on  different  types 
of  corrective  action.  Where  EPA  or  a 
State  has  required  specific  corrective 
action  as  part  of  a  section  3008(h)  or 
similar  order,  or  a  court  has  ordered 
correction  action,  approval  of  that 
action  as  a  change  in  interim  status  is 
not  necessary,  and  the  reconstruction 
limit  does  not  apply  (5  270.72  (a)(5)  and 
(b)(5)).  On  the  other  hand,  where  the 
action  is  not  explicitly  required  in  an 


'  The  Agency  addressed  this  general  issue  in  tiie 
preamble  to  the  proposed  Mobile  Treatment  Unit 
(MTU)  regulaUon  (52  FR  20914  to  20930.  )uni  .1, 
19R7).  In  that  preamble,  the  Agency  explained  that 
MTU  s  may  be  allowed  to  operate  at  intehni  status 
facihfies  as  a  change  necessary  to  comply  w:th 
Federal,  State,  or  local  requirements  Tl»e  Agency 
then  went  further  to  say  that  the  use  of  an  MTU  for 
studies  at  an  interim  status  facility  to  determine 
whether  a  specific  treatment  could  loeet  BOAT  in 
accordance  with  the  land  disposal  restrictims.  or  lo 
select  a  remedial  measure  in  anticrpation  of  .Agency 
action  under  aectioas  3008(h)  or  3aM(u)  would  hVely 
qualify  as  an  acceplahle  change  in  infenTn  sL^tus. 


order,  or  it  is  taken  merely  in 
anticipation  of  an  order.  Director 
approval  is  required  and  the 
reconstruction  limit  potentially  applies 
(i  270.72(a)  (2)  and  (3)). 

4.  Loss  of  Interim  Status 

In  some  cases,  new  land  disposal 
units  may  be  added  to  a  facility  as  a 
change  in  interim  status.  For  example,  a 
surface  impoundment  handling 
nonhazardous  waste  at  an  intenm  status 
facility  might  be  brought  into  the  system 
if  EPA  subsequentiy  listed  the  waste  as 
hazardous.  In  this  case,  {  270.73|e)  of 
todays  rule  (proposed  as  S  270.72(c)  but 
moved  in  the  final  rule  to  {  270.73  for 
purposes  of  clanty)  would  require  the 
facility  to  certify  12  months  after  the 
effective  dale  of  the  LsUng.  that  the  un:t 
was  in  complidnce  with  all  appLcable 
ground-water  monitoring  and  financial 
responsibility  requirements.  EPA  added 
this  requirement  to  ensure  comp<irable 
treatment  of  land  disposal  imits 
containing  newly  identified  hazardous 
wastes  at  permitted,  unpermitted  and 
interim  status  facilities 

5.  Other  Issues 

One  commenter  argued  that  the 
Agency  should  have  the  authonty  to 
approve  any  change  in  interim  statijs 
that  would  improve  environmen'al 
quality,  decrease  costs,  or  improve 
safety  or  efficiency.  Another  commenter 
argued  that  the  Agency  should  allow 
changes  made  to:  (1)  Protect  human 
health  and  the  environment  (2)  avoid 
disrupting  ongoing  waste  management 
and  (3)  enable  the  permittee  to  respond 
to  sudden  changes  in  the  types  or 
quantities  of  wastes  being  managed  at 
the  facility.  The  agency  believes  that  the 
criteria  suggested  by  these  commenters 
are  too  broad.  In  adopting  its  regulation 
for  interim  status  facilities,  the  Agency 
chuse  an  approach  it  believed  would 
allow  reasonable  modification  to 
existing  facilities  without  nullifying  the 
requirements  for  obtaining  a  RCRA 
permit.  (See  45  FR  33290  at  33324,  May 
19, 1980).  As  part  of  its  approach,  the 
Agency  allowed  increases  in  design 
capacity  and  addition  of  or  changes  in 
existing  processes  at  interim  status 
facilities  only  for  specified  reasons,  and 
made  those  changes  subject  to  Agency 
approval  and  to  the  reconstruction  limit. 
The  Agerwry  continues  to  follow  this 
approach  in  its  regulations  at  {  270.72. 
EPA  believes  that  the  criteria  suggested 
by  the  commenter  might  result  in 
expansions  at  interim  status  facilities 
that  require  full  public  participation  and 
other  protections  of  the  permitting 
process. 
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C.  ReconstnicUon  Limit 
1.  General 

The  former  |  270.72(e)  prohibited 
changes  to  an  interim  ttatua  facility  that 
required  a  capital  expenditure  equalling 
or  exceeding  50  percent  of  the  coit  of 
constructing  a  comparable  new 
hazardous  waste  management  facility 
This  "reconstruction  limit "  was 
designed  to  prevent  facilities  from 
circumventing  permitting  requirements 
by  expanding  significantly  during 
interim  status.  This  limitation  was 
amended  in  EPA's  new  tank  standards, 
issued  on  July  14.  1966  (51  FR  25422). 
which  eliminated  the  reconstruction 
limii  for  changes  made  solely  for  the 
purposes  of  complying  with  the  tank 
standards  on  i  265  193  It  was  further 
amended  in  a  final  rule  issued  on  July  8. 
1987  (52  FR  257B0).  which  eliminated  the 
reconstruction  limit  for  changes  made  to 
treat  or  store,  in  tanks  or  containers. 
wastes  subject  to  land  disposHl 
restrictions  when  the  changes  were 
made  solely  to  comply  with  land 
disposal  restnctions.  The  Agency 
iHjlieves.  however,  that  there  are 
additional  changes  that  should  be 
allowed  at  interim  status  facilities  even 
when  they  amount  to  a  reconstruction. 
The  need  for  these  changes  is  more 
compelling  than  the  need  to  limit  Inlenm 
status  facility  expansion. 

To  allow  those  changes,  today's  rule 
eliminates  the  reconstruction  limit  for 
changes  in  Interim  status  that  EPA  or 
the  State  Director  determines  to  be 
necessary:  (1)  To  comply  with  Federal. 
State,  or  local  requirements,  if  the 
changes  take  place  solely  in  existing 
units;  in  new  tanks  or  containers;  or  in 
replacement  surface  impoundments  that 
meet  the  minimum  technology 
requirements  of  section  3004(o);  or  (2)  to 
allow  the  owner  or  operator  to  continue 
to  handle  newly  Usted  or  identified 
hazardous  wastes.  It  also  amends  the 
reconstruction  limit  to  specify  that  it 
does  not  apply  to  corrective  actions 
required  by  EPA  or  by  States  under 
authorized  RCRA  programs,  or  ordered 
by  a  court.  Finally,  It  amends  the 
reconstruction  limit  so  that  it  does  not 
apply  during  closure  of  a  facility  or  of  a 
unit  within  a  facility  that  is  done 
pursuant  to  an  approved  closure  plan 

2.  Federal,  State,  and  Local 
Requirements 

Section  270.72(b)i2)  of  today's  rule 
lifts  the  reconstruction  limit  for  changes 
to  existing  units,  changes  solely 
involving  tanks  or  containers,  and 
changes  involving  the  addition  of 
replacement  surface  impoundments 
meeting  minimum  technology 
requirements,  if  those  changes  are 


necessary  to  comply  with  Federal.  State, 
or  local  requirements.  As  explained  in 
the  preamble  to  the  August  14  proposal, 
this  amendment  will  allow  more 
expeditious  compliance  with  new 
requirements,  therefore  improving 
protection  of  human  health  and  the 
environment. 

Several  commenters  argued  that  the 
scope  of  I  270.72(b)(2)  was  too  narrow 
For  example,  some  commenters 
suggested  that  the  reconstruction  limit 
be  lifted  for  any  new  or  replacement 
landfill  or  surface  Impoundment  and  for 
any  lateral  expansions  to  these  units,  as 
long  as  the  units  were  in  compliance 
with  minimum  technology  requirements. 
Commenters  also  argued  that  limitations 
to  the  reconstruction  cap  will  prevent 
facilities  from  making  all  changes 
necessary  to  comply  with  Federal.  State, 
or  local  requirements.  Commenters 
argued  that  some  rules,  such  as  the  land 
disposal  restrictions,  mandate 
incineration  as  the  treatment  standard 
for  some  wastes  and  that  the 
reconstruction  limit  stands  in  the  way  of 
incinerators  being  added  to  a  facility  to 
allow  the  facility  to  comply  with  these 
requirements.  Another  argued  that  a 
facility  should  be  able  to  follow  the 
requirements  for  interim  status  landfills 
and  surface  Impoundments  in  RCRA 
section  3015fb)  and  not  be  blocked  by 
the  reconstruction  limit. 

EPA  disagrees  with  these  comments 
and  has  finalized  the  rule  as  proposed. 
As  the  Agency  stated  in  the  preamble  to 
the  proposal,  major  new  landfills  and 
incinerators  (i.e..  those  that  would 
exceed  the  50%  reconstruction  limit) 
require  the  close  Agency  oversight  and 
approval  afforded  by  the  permit  process. 
In  addition,  the  permit  process  provides 
an  opportunity  for  public  participation. 
Including  an  opportunity  for  comment 
and  a  hearing.  Public  comments  on  other 
rulemakings — such  as  the  recent 
amendments  to  the  permit  modification 
procedures — and  the  intent  of  Congress 
as  illustrated  by  HSWA.  which  stressed, 
for  example,  concerns  about  land 
disposal,  make  it  clear  that  major  new 
land  disposal  units  and  incinerators  are 
inappropriate  at  interim  status  facilities, 
without  the  protections  provided  by  the 
permitting  process 

3.  Newly  Listed  or  Identified  Wastes 

Section  270.72(b)(3)  of  today's  rule 
lifts  the  reconstruction  limit  for  changes 
that  are  necessary  to  allow  owners  or 
operators  to  continue  handling  newly 
listed  or  identified  wastes  that  had  been 
treated,  stored,  or  disposed  of  at  the 
facility  prior  to  the  effective  date  of  the 
rule  establishing  the  new  listing  or 
identification. 


This  provision  hat  been  slightly 
modified  from  the  proposal  The 
proposal  rvstricted  acceptable  changes 
to  those  taking  place  at  facilities  that 
had  handled  the  newly  listed  or 
identified  waste  prior  to  the  date  of  the 
Federal  Rejistar  notice  ettabhshing  the 
new  listing  or  identification.  Today's 
rule  allows  the  changes  if  the  faciUty 
had  handled  the  waste  before  the 
effective  date  of  the  rule. 

EPA  made  this  change  in  response  to 
conunenters.  who  pointed  out  an 
inconsistency  between  the  proposal's 
treatment  of  interim  status  facihties  and 
the  statute's  treatment  of  unpermitted 
facilities.  Under  section  3005(e)(A)(il)  of 
RCRA.  facihties  handling  newly  hsted  or 
identified  wastes  may  obtain  interim 
status  if  they  were  in  existence  on  the 
effective  date  of  the  regulation  listing  or 
identifying  the  waste.  EPA  does  not 
believe  there  is  any  reason  to  treat 
interim  status  facilities  and  facilities 
outside  the  permitting  universe 
differently  in  this  case.  Therefore,  it  has 
modified  the  proposed  language,  so  that 
the  trigger  date  for  defining  whether  a 
facility  is  eligible  is  the  effective  date  of 
the  new  listing  or  identification,  not  the 
date  of  the  rule's  publication.  Note  that 
EPA  made  a  similar  change  with  respect 
to  management  of  newly  listed  and 
identified  wastes  at  permitted  facilities 
in  its  recent  amendments  to  the  permit 
modification  procedures.  (See  53  FR 
37912.  September  28, 1988), 

One  commenter  argued  that  the 
reconstruction  limit  should  be  lifted  for 
changes  necessary  to  handle  newly 
listed  or  identified  wastes,  whether  or 
not  previously  handled  at  the  facility, 
when  the  process  necessary  to  handle 
the  newly  listed  or  identified  waste  was 
similar  to  processes  already  at  the 
facility.  The  commenter  argued  that  the 
restriction  to  wastes  previously  handled 
at  the  facility  is  unfounded,  particularly 
if  the  treatment  required  for  handling 
the  new  waste  is  similar  to  treatment 
already  used  at  the  facility. 

EPA  disagrees  with  this  comment.  The 
purpose  of  |  270.72(b)(3)  in  the  August 
14  proposal  was  to  prevent  disruptions 
in  existing  operations  at  interim  status 
facilities,  not  to  allow  facilities  to 
expand  their  activities  significantly 
without  meeting  permitting 
requirements.  In  doing  so,  it  put  interim 
status  facihties  on  an  equal  footing  with 
unpermitted  facilities.  Therefore,  EPA 
has  not  adopted  the  commenter's 
suggestion  in  today's  rule. 

The  Agency,  however,  believes  that  in 
most  cases  the  flexibility  requested  by 
the  commenter  is  already  provided  in 
other  parts  of  |  270.72.  In  particular, 
facility  changes  to  handle  newly 


identified  wastes,  where  the  unit 
process  is  similar  to  processes  already 
at  the  facility,  are  luilikely  to  exceed  the 
reconstruction  limit  If  such  a  change 
does  not  exceed  the  reconstruction  limit 
it  can  be  made  as  a  change  in  interim 
status,  as  long  as  it  was  approved  as 
necessary  to  comply  with  Federal,  State, 
or  local  requirements.  Furthermore,  such 
a  change  that  involves  storage  or 
treatment  solely  in  tanks  or  containers 
might  be  allowed  as  a  change  in  interim 
status,  even  if  the  change  exceeded  the 
reconstruction  limit  (See  |  270.72(b)(2)). 

4.  Changes  During  Closure 

Under  f  270.72(b)(4)  of  today's  rule, 
changes  made  at  an  interim  status 
facility  during  closure  in  accordance  with 
an  approved  closure  plan  are  not  subject 
to  the  reconstruction  limit  For  example, 
if  an  approved  clostire  plan  calls  for  the 
use  of  a  new  tank  unit  at  a  facility  to 
treat  waste  before  final  disposal,  that 
unit  could  be  brought  on  to  the  facility, 
with  EHrector  approval,  as  a  change  in 
interim  status.  Similarly,  if  an  approved 
closure  plan  required  on-site 
incineration,  an  incinerator  may  be 
brought  on  to  the  facility  as  a  change  in 
interim  status.  However,  in  both  cases, 
the  unit  could  be  used  to  handle  only  the 
wastes  associated  with  closure. 

EPA  stresses  that  the  closure  plan 
approval  process  provides  for  Agency 
review  and  an  opportunity  for  public 
comment  analogous  to  that  provided  by 
the  permit  process.  For  example,  in 
approving  a  closure  plan,  EPA  or  an 
authorized  State  would  ensure  that  any 
new  units  brought  on  to  the  facility 
under  a  change  in  interim  status  met  all 
applicable  Part  265  operating  and 
closure  standards.  Additional  conditions 
might  be  required  where  necessary  to 
ensure  that  the  overall  closure  activity 
meets  the  closure  performance  standard 
at  S  265.111.  In  the  case  of  an 
incinerator,  this  would  mean  compliance 
with  the  trial  bum  requirements,  the 
operating  standards,  and  other 
requirements  found  in  Part  264. 
depending  on  the  site-specific 
circumstances.  In  addition,  the  closure 
regulations  require  public  notice  and  an 
opportunity  for  comment  just  as  do  the 
permitting  regulations. 

5.  Corrective  Action 

As  explained  in  section  III.B.3  of  this 
preamble,  {  270.72(b)(5)  removes  the 
reconstruction  limit  for  changes 
necessary  to  comply  with  corrective 
action  orders,  provided  that  such 
changes  will  be  limited  to  treatment 
storage,  or  disposal  of  solid  waste  from 
releases  that  originate  within  the 
boimdary  of  the  facility.  This 
amendment  will  ensure  prompter 


implementation  of  corrective  action 
orders,  while  the  section  3008(h) 
procedures  will  ensure  public 
participation  equivalent  to  permitting. 
For  more  discussion,  see  section  III.B.3 
of  the  preamble. 

6.  Other  Issues 

One  commenter  stated  that  the 
reconstruction  limit  is  imsoimd  and 
unwarranted.  The  commenter  pointed 
out  that  EPA  controls  when  to  call  in 
Part  B  permit  applications  and  that  new 
units  are  subject  to  new  technology 
requirements.  Gting  the  Agency's 
justification  for  the  reconstruction  limit 
in  the  preamble  to  the  proposed  rule,  the 
commenter  argued  that  if,  as  the  Agency 
alleged,  the  purpose  of  the 
reconstruction  limit  is  to  prevent 
facihties  from  expanding  during  interim 
status,  thereby  evading  the  permitting 
process,  the  Agency  should  exphcitly 
identify  the  means  by  which  facilities  do 
this  and  only  those  methods  should  be 
limited  by  the  reconstruction  limit  The 
commenter  noted  that  there  is  no 
statutory  reference  to  the  reconstruction 
limit 

The  Agency  disagrees  with  this 
comment  Congress'  purpose  in 
establishing  "interim  status"  was  to 
ensure  that  facihties  already  in  the 
business  of  managing  hazaidous  waste 
were  not  unduly  disrupted  by  RCRA's 
new  permitting  requirements.  Interim 
status  provides  a  mechanism  to  allow 
these  facilities  to  continue  in  operation 
pending  permit  review  and  issuance. 

In  developing  regulations  to 
implement  this  requirement  EPA 
recognized  that  interim  status  facilities 
would  require  some  flexibility  to 
maintain  operations.  Section  270.72 
provides  that  flexibility.  However.  EPA 
placed  a  cap  on  changes  in  interim 
status  in  the  "reconstruction  limit"  to 
ensure  that  interim  status  facilities  could 
not  avoid  permitting  requirements  for 
major  new  expansions  of  activities. 
Thus,  the  Agency  struck  the  balance 
between  undue  disruption  of  current 
facility  operations  (the  goal  of  interim 
status  in  the  first  instance)  and  the 
direction  of  Congress  to  move  facilities 
into  the  permitting  universe.  This 
provision  is  described  more  fully  in  the 
preamble  to  EPA's  interim  status 
regulations  (45  FR  33290  at  33324,  May 
19. 1980). 

The  August  14  proposal  and  today's 
rule  do  not  change  the  basic 
requirements  of  the  reconstruction  limit 
Instead,  the  purpose  of  the  proposal  was 
to  identify  specific  areas  where  the 
reconstruction  limit  was  not  necessary 
or  approrpriate.  The  commenter 
suggested  that  instead  of  establishing 
the  reconstruction  limit  as  an  across- 


the-board  requirement  and  identifying 
exceptions,  EPA  should  merely  identify 
those  activities  where  the  limit  applies. 
The  Agency  disagrees.  Given  the  wide 
range  of  changes  that  might  take  place 
at  an  interim  status  faciUty.  it  would  be 
impossible  to  identify  all  those  that 
were  "permit-like"  or  that  required 
permit-level  public  participation. 
Therefore,  the  Agency  has  not  adopted 
this  approach,  and  continues  to  beheve 
that  the  reconstruction  limit  should  be 
lifted  only  in  specific,  clearly  identified 
circumstances  such  as  those  identified 
in  today's  rule. 

Another  commenter  suggested  that 
EPA  remove  the  reconstruction  limit  for 
any  improvements  to  a  facility  that 
would  provide  increased  protection  of 
human  health  and  the  environment  EPA 
has  rejected  this  standard  as  overly 
broad  and  vague.  While  the  Agency 
does  not  wish  to  delay  such  changes 
unduly,  it  betieves  that  read  broadly, 
this  standard  could  allow  almost  any 
change  at  a  faciUty.  including  the 
construction  of  a  major  new  landfill  or 
an  incinerator.  These  are  the  kinds  of 
changes  that  should  undergo  permitting 
and  full  public  participatioa  regardless 
of  whether  they  arguably  increased 
health  and  environmental  protection. 

Another  commenter  suggested  that  the 
reconstruction  limit  (and  more  broadly 
S  270.72)  prohibited  a  wide  range  of 
necessary  or  beneficial  changes  not 
identified  in  today's  regulation.  TTie 
commenter  8i>ecifically  referred  to  a 
storage  facility  that  it  claimed  was 
unable  to  curb  and  pave  an  unpaved 
surface  on  which  palletized  drums  were 
stored  because  the  cost  of  this  activity 
would  exceed  the  reconstruction  limit 
The  commenter  in  this  case,  however, 
has  misunderstood  the  reconstruction 
limit.  This  limit  applies  only  to  facility 
changes  that  are  regulated  under 
S  270.72.  If  a  change  (for  example,  a  new 
roof  over  a  container  storage  area  or  the 
paving  of  a  storage  area]  is  not 
identified  under  \  270.72(a),  and  does 
not  otherwise  require  a  RCRA  permit  it 
does  not  need  Director  approval  before 
it  can  be  made. 

In  general  if  a  facility  requests  an 
expansion  during  interim  status,  the 
Agency  calculates  the  ciunulative  cosi 
of  all  expansions  made  under  {  270.72 
since  the  time  the  facility  gained  interim 
status  to  determine  if  the  proposed 
change  constitutes  a  reconstruction. 
(Note  that  changes  made  to  the  facihty 
that  are  not  regulated  under  \  270.72  are 
not  included  in  the  cumulative  cost). 
Today's  rule  raises  the  question  of 
whether  changes  for  which  the 
reconstruction  limit  has  been  lifted 
should  be  included  in  this  calculation  of 
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cumulative  coit.  The  Agency  believes 
that  Inclusion  of  luch  chants  could 
effectively  block  any  subsequent  change 
to  the  facility  under  I  270.72.  Such  an 
effect  would  inappropriately  limit 
facility  chanffva  in  interim  status 
Therefore,  when  calculating  the 
cumulative  cost  of  changes  to  a  facility 
to  dftermine  whether  a  proposed  change 
would  constitute  a  reconstruction,  the 
Agency  will  exclude  the  cost  of  any 
changrs  listed  under  i  270  72(b) 

D  Aw/  CJosurv  Pcrmilling 

Tixlay's  rule  clanfies  that  the  Agency 
ha»  the  authority  to  deny  a  permit  for 
the  active  Ufe  of  a  facility  or  unit  while  u 
de<  ision  with  respect  to  the  post-cloiure 
permit  remains  pending  This  practice 
allows  KIPA  to  cioae  interim  status 
facilities  promptly  through  the  p«'nnil 
denial  process  if  Ihey  are  unable  to  meet 
permitting  standards,  rather  than  delay 
denial  (and  closure)  until  all  pust 
closure  permit  conditions  have  been 
reviewed  and  approved.  The  Agency 
t>eliHves  that  it  has  always  had  the 
authority  to  separata  these  two  permit 
decisions  under  the  permitting 
regulations,  although  thoae  reigulations 
did  not  specifically  outline  such  an 
approach.  In  the  August  14  Faderai 
Refistar  nolica.  the  Agency  proposed 
modificaliona  to  ita  permitting 
regulation*  under  40  CFR  Part  270  that 
would  make  clear  this  authority  Thoae 
amendments,  promulgated  today,  make 
the  following  chajiges:  A  new  |  270.29  Is 
added  to  specify  that  the  permitting 
authority  may  deny  a  permit  under  40 
CFR  Part  124  either  in  its  entirety  or  as 
to  the  operating  portion  only:  amended 
i  270  1(c)  clarifiea  that  any  such  partial 
denial  does  not  affect  a  facility's 
responsibility  to  obtain  the  post-clusure 
permit,  and.  amended  i  27ai0(c) 
apeafies  that  the  permitting  authonty 
may  deny  the  operating  portion  of  a 
permit  without  awaiting  an  application 
that  IS  complete  as  to  post  closure 
responsibilities  Finally,  to  assure 
fairness  in  this  process,  today's  rule 
amends  ||  124,l(a).  124.15  (a)  and  (b). 
and  124  10  to  clarify  that  a  deasion 
under  |  270  29  to  deny  the  operating 
portion  of  a  permit  is  sub)ecl  generally 
to  Part  124  procedures  and.  in  particular 
to  the  appeals  pro<'.edures  of  1 124.19 

The  amendment*  allow  EPA  to  deal 
expeditiously  with  facilities  or  units 
clearly  unable  to  meet  standards  for 
operation  under  Part  254  They  clarify 
the  Agency's  authority,  in  such  cases,  to 
move  more  expeditiously  to  permit 
dental  and  initiation  of  the  closure 
process  At  the  same  time,  the 
amendments  make  It  clear  that  such 
permit  denial  does  not  relieve  the 
facility  of  Its  post  closure  care 


responsibilities  under  the  Part  254 
standards  once  the  post<loaur«  permit 
is  issued.  Prior  to  issuance  of  the  post- 
closure  permit  the  facihty  or  unit 
remains  subject  to  Part  285  standard* 
(.Vi»  |265  1(b)l 

If  the  Agency  did  not  have  the 
authonty  to  bifurcate  the  permit 
decLsion  and  instead  were  limited  to 
only  one  permit  decision,  then  it  would 
have  to  issue  the  permit  for  the  post- 
closure  care  penod  at  the  same  time  that 
It  demed  the  portion  of  the  permit 
concerning  operational  life. 
Development  of  the  post-closure 
information  necessary  for  a  complete 
application  and  for  issuance  of  the  post 
closure  portion  of  the  permit  can  be  very 
lime-consuming.  Thus,  the  Agency's 
permitting  decision  to  close  a  facility 
could  be  greatly  delayed  due  to  the  need 
to  develop  post -closure  information, 
even  after  it  became  clear  that  the 
facility  would  not  be  permitted  for 
continued  operation 

For  instance,  under  1 124.3{d|,  failure 
to  submit  sufficient  information  for 
permitting  is  a  basis  for  permit  denial 
However,  if  the  Agency  could  not  deny 
a  permit  without  simultaneously  issuing 
the  post-closure  portion  of  the  permit, 
the  permit  decision  for  the  facility  would 
be  delayed,  allowing  the  facility  to 
continue  operation  while  the  Agency 
gathered  informotion  necessary  to 
develop  a  post-closure  permit.  In  fact, 
the  permit  denial  might  be  delayed 
longer  for  facilities  that  have  greater 
deficiencies  in  their  applications,  thus 
rewarding  facihties  that  are  in  greater 
noncompliance. 

The  Agency  pointed  out  in  the 
preamble  of  the  proposed  rule  that  It 
cannot  under  these  amendments 
bifurcate  the  issuance  of  an  operating 
permit  and  a  post-closure  permit.  No 
permit  may  be  issued  without  conditions 
covering  the  post -closure  period 
applicable  to  the  facility  One 
commenter  questioned  whether  EPA  in 
fact  adhered  to  that  requirement.  The 
commenter  cited  a  permit  that  contained 
no  post-closure  permit  but  only 
incorporated  «  reference  to  the  post- 
closure  plan  In  fact,  the  permit 
described  by  the  commenter  appears  to 
be  consistent  with  EPA  policy,  because 
It  contains  post-closure  conditioiu 
(albeit  by  reference)  At  the  time  of 
"closure, "  a  separate  "post-closure 
permit"  would  not  be  issued;  Instead, 
the  facility  owner/operator  would  be 
required  to  follow  the  terms  of  the  post- 
closure  plan  incorporated  Into  the 
permit. 

One  commenter  objected  that  a 
bifurcated  permit  issuance  process 
would  violate  due  process  right*  of 


owners  and  operators  of  interim  status 
facilities.  First  the  commenter  argued 
that  rather  than  deny  a  permit  for  the 
active  life  and  issue  a  post-closure 
permit  the  Agency  should  use  its 
enforcement  authority  to  force  closure. 
The  Agency  agrees  that  enforcement 
may  in  many  cases  be  the  appropriate 
authonty  for  forcing  cloeure  at  interim 
status  facilities  unable  to  comply  with 
the  regulations.  However,  the  Agency 
also  has  the  responsibility  and  in  fact  is 
required  to  deny  applications  for  an 
operating  permit  at  such  facilities,  as 
well  as  at  facilities  that  prove  unwilling 
to  or  incapable  of  preparing  a  complete 
application. 

Second,  the  commenter  argued  that 
the  proposed  amendment  would  provide 
the  Agency  with  unfettered  discretion  to 
deny  a  permit  application  at  any  stage 
of  the  process  and  that  possible  abuse 
could  occur  if  the  Agency  were  to  use 
proposed  i  270 10(c)  rather  than  the 
notice  of  deficiency/response 
procedures  specified  in  §  124.3  as  a 
means  of  addressing  incomplete 
applications.  The  Agency  does  not 
agree  To  deny  a  permit,  the  Agency 
must  follow  the  applicable  procedures  of 
40  CFR  Part  124;  today's  rule  does  not 
change  that.  The  new  (  270.29  provides 
that  "|t]he  Director  may,  pursuant  to  the 
procedures  in  Part  124,  deny  the  permit 
application  either  in  its  entirety  or  as  to 
the  active  Ufe  of  a  facility  or  unit  only." 
Permit  denial  under  section  124 
presupposes  that  the  completeness 
review  process  of  i  124.3  has  been 
satisfied  In  addition.  1 124.B(b)  requires 
that  if  the  Agency  decides  to  deny  a 
permit  application.  It  must  first  issue  a 
notice  of  Intent  to  deny.  This,  of  course, 
includes  a  notice  of  intent  to  deny  a 
permit  for  the  operating  life  of  a  facility 
and.  this  notice  must  follow  the  same 
procedures  as  any  draft  permit  under 
that  section,  that  is.  it  must  be 
accompanied  by  a  statement  of  basis 
and  a  fact  sheet  based  on  the 
administrative  record,  publicly  noticed, 
and  made  available  for  public  comment 
[See  i  124.0(e)].  In  addition,  to  assure 
clarity,  the  Agency  has  amended 
IS  124.1. 124.15  (a)  and  (b),  and  124.19  in 
today's  rule  to  indicate  specifically  that 
the  decision  to  deny  the  operating  life 
portion  of  a  permit  is  subject  to  appeal 
under  the  procedures  of  1 124.19.  Thus, 
today's  amendments  do  not  change  the 
applicability  of  Part  124  procedures  for 
permit  denial,  which  the  Agency 
believes  provide  owners  and  operatork 
of  interim  status  facilities  full  due 
process  protection. 

The  commenter  also  pointed  out  that 
the  Agency  amended  |  270.10(c)  on 
December  1.  1987  (52  FR  45786)  in  a  rule 


that  codified  certain  HSWA  provisions. 
The  Agency  recognizes  this  fact  and 
further  amends  that  section  in  this  rule. 

One  commenter  pointed  out  that  while 
the  preamble  language  discussed 
bifurcation  of  permit  decisions  in  terms 
of  "facilities",  the  regulatory  language  in 
proposed  88  270.1(c)  and  270.10(c) 
referred  to  "units".  The  Agency  agrees 
with  the  commenter  that  this 
discrepancy  requires  clarification. 
Generally,  it  is  the  Agency's  practice  to 
issue  or  deny  permits  for  entire 
facilities,  addressing  all  units  in 
operation  or  closing  at  the  site. 
However,  the  Agency  has  authority, 
under  8  270.1(c)(4],  to  issue  or  deny  a 
permit  for  one  or  more  units  at  a  facility 
without  simultaneously  issuing  or 
denying  a  permit  to  all  units  at  the 
facility.  To  make  it  clear  that  the 
Agency  can  either  bifurcate  its  permit 
denial  and  post-closure  permit  decisions 
with  respect  to  the  entire  facility  or  for 
selected  units  at  the  facility,  the  Agency 
has  modified  the  language  in  today's 
revisions  to  88  270.1  and  270.10(c)  to 
refer  to  "facility  or  unit" 

E.  Permit  Modifications  to  Comply  With 
the  Land  Disposal  Restrictions  and  to 
Facilitate  Treatment 

On  September  28, 1988  (53  FR  37912). 
EPA  established  a  new  three-tiered 
system  of  procedures  for  permittee- 
initiated  permit  modifications.  In  that 
rule,  specific  facility  changes  were 
classified  as  either  Class  1.  2,  or  3 
modifications.  On  November  17, 1988  (53 
FR  46474),  EPA  requested  further 
comment  in  this  rulemaking  on  whether 
it  would  be  appropriate  to  allow,  as 
Class  1  modifications,  certain  facility 
changes  that  are  necessary  to  comply 
with  the  land  disposal  restrictions  and 
to  otherwise  facilitate  treatment  of 
hazardous  wastes.  After  reviewing 
comments  on  this  notice,  EPA  is  today 
amending  the  permit  modification 
requirements  to  add  the  following  types 
of  modifications: 

Class  1  modifications  without  prior 
approval 

1.  Addition  of  new  waste  codes  (or  a 
narrative  description)  for  disposal  of 
restricted  wastes  if: 

— Treated  to  BOAT  standards,  or 
— Treated  in  compliance  with  "soft- 
hammer"  standards. 
— In  addition,  the  waste  must  be 
disposed  of  in  landfills  or  surface 
impoundments  meeting  minimum 
technology  requirements. 

2.  Addition  of  new  waste  codes  (or  a 
narrative  description)  for  disposal  of 
treated  wastewater,  waste-water 
treatment  residues,  and  incinerator  ash 


containing  non-restricted  waste  codes, 
if: 

— Disposed  of  in  a  landfill  or  surface 

impoundment  meeting  minimum 

technology  requirements,  and 
— The  receiving  landfill  or  surface 

impoundment  previously  handled  that 

type  of  waste 

3.  Addition  of  new  waste  codes  (or  a 
narrative  description)  for  treatment  if: 
— Receiving  unit  is  a  tank  or  container, 

and 
— No  new  tanks  or  containers  and  no 

new  management  or  treatment 

processes  are  added  and 
— The  receiving  unit  previously  handled 

that  type  of  waste 

Class  1  modification  with  prior  approval 

1.  Addition  of  new  tanks  or  containers 
or  new  treatment  processes  in  tanks  or 
containers  (with  or  without  addition  of 
new  waste  codes),  if: 
— Used  for  treatment  of  restricted 

wastes  to  BDAT  or  "soft  hammer" 

standards 

Each  of  these  new  permit 
modifications  are  discussed  in  greater 
detail  below. 

J.  Disposal  of  Restricted  Wastes  that 
Meet  Treatment  Standards.  In  the 
November  17  notice,  the  Agency 
requested  comment  on  establishing  a 
new  Class  1  modification  for  the 
addition  of  new  waste  codes,  or  a 
narrative  description  of  wastes,  to  a 
permit  when  the  addition  covers 
restricted  wastes  that  meet  the 
applicable  treatment  standards  (i.e..  the 
treatment  standard  promulgated  in 
Subpart  D  of  Part  268,  which  standard  is 
based  on  performance  of  the  Best 
Demonstrated  Available  Technology). 
This  change  would  apply  to  treatment 
residues  from  restricted  wastes 
(including  wastes  derived  therefrom) 
treated  to  BDAT  levels,  or  that  meet  the 
treatment  standards  as  generated.  In 
addition,  the  Agency  requested 
comment  on  whether  these 
modifications  should  be  limited  to 
situations  where  the  receiving  unit  met 
the  minimum  technological 
requirements. 

All  of  the  commenters  who  responded 
to  this  request  for  further  comment 
supported  the  general  concept  of 
establishing  this  new  Class  1 
modification.  A  few  commenters 
expressed  a  preference  for  Agency 
approval  prior  to  such  a  facility  change. 
However,  most  commenters  argued  that 
prior  Agency  approval  should  not  be 
required.  Since  the  wastes  would 
already  meet  BDAT  treatment 
standards,  the  requirement  for  prior 
Agency  approval  would  have  little 
environmental  benefit  and  would  only 


delay  the  Implementation  of  the 
changes.  In  addition,  many  commenters 
also  argued  that  the  minimum 
technological  requirements  should  not 
be  required  for  landfills  or  surface 
Impoundments  receiving  these  wastes 
because  the  wastes  would  meet  BDAT 
standards,  and  so  may  legally  be 
disposed  in  non-MTR  landfills  and  in 
limited  circumstances.  non-MTR 
Impoundments. 

EPA  agrees  with  the  commenters  who 
urged  that  this  modification  be  Class  1 
without  prior  Agency  approval. 
However,  the  Agency  disagrees  with  the 
commenters  who  argued  that  minimum 
technological  requirements  should  not 
apply  to  receiving  landfills  and  surface 
impoundments.  The  rationale  for 
establishing  a  Class  1  modification 
without  prior  Agency  approval  for  these 
types  of  permit  changes  is  based  on  the 
fact  that  the  wastes  will  be  treated  in 
accordance  with  the  applicable 
treatment  standards  and  that  they  will 
be  placed  in  receiving  units  that  meet 
the  most  stringent  unit  design  standards 
(i.e.,  minimum  technology  requirements). 
These  prerequisites  will  assure  that  the 
permit  modification  will  be  relatively 
minor  and,  therefore,  appropriate  for 
Class  1.  Under  the  Class  1  process, 
facilities  implementing  the  change  must 
notify  the  Agency  within  7  days  of 
implementation,  and  the  Agency  retams 
the  right  to  reject  a  Class  1  modification 
for  cause  (e.g.,  not  meeting  the  Class  1 
modification  preconditions). 

Several  commenters  pointed  out  that 
the  minimum  technological  standards 
are  not  imposed  on  landfills  and  surface 
impoundments  that  would  otherwise  be 
subject  to  those  standards  as  long  as 
they  qualify  for  the  exemption  in  section 
3004(o)  (2)  and  (3)  (e.g..  the  unit  has 
alternative  design  and  operating 
practices  or  is  a  monofill).  EPA  agrees 
with  these  commenters  that  restricted 
wastes  destined  for  a  unit  that  qualifies 
for  the  section  3004(o)  (2)  or  (3) 
exemption  may  also  be  added  to  the 
permit  as  a  Class  1  change.  This  could 
include  impoundments  that  meet  certain 
of  the  section  30Q5(j)  exceptions  to 
reti-ofitting.  (See  50  FR  28710.  )uly  15. 
1985.  and  53  FR  31185-188,  August  17, 
1988).  The  Agency  believes  that  this  is 
equitable  and  protective  since  these  two 
exemptions  are  allowed  only  in 
situations  where  environmental 
protection  equivalent  to  the  minimum 
technological  requirements  will  be 
achieved. 

In  summary,  today's  rule  allows  the 
addition  of  new  waste  codes,  or  a 
narrative  waste  description,  to  a  permit 
as  a  Class  1  modification  where  the 
addition  involves  a  restricted  waste  that 
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meets  !h«  applicable  treatment 
■(■n(tan.l«.  pnivid«d  that  the  waste  If 
di»iiv»mi  in  a  landfill  or  turfnco 
imfHJuntlmen!  unit  that  meet*  the 
minimum  tec  h  no  logy  re<;)uirempnti  iet 
forth  at  iecfion  J004|o)  (including  the 
eAempliona  in  aection  3004|o)  |2)  and 
|3|l   Ihn  m(xiifu:a!ion  appear*  in  itema 
(H)(S|(r  1  («iirf«i  p  impoundmenlH)  and 
IIHIU")  (laniinilil  of  Appendix  1  to 

Thit  amendment  will  prt)vid« 
p«Tmitte«*  the  ability  to  reipcmd  quickly 
to  the  re(juirementi  of  the  land  diapoawl 
reatntfiona  Thi»  will  facilitate 
Implementation  of  the  land  diaposal 
rcstnrtioni  program  by  helping  to 
tnsiire  that  there  It  an  altlmate  dlapxisal 
outli't  for  pn)p«Hy  treate<l  hazardous 
wjsii-i  (and  fur  waitea  that  already 
meet  treatment  itandarda)   Without  a 
menna  a  di«p<>sal.  treatment  facllitiea 
will  not  accept  reatnrted  waalea  for 
treutmrnt.  thui  undermining  the  whole 
purpoae  of  the  land  diapoaal  reatrtctiona 
effort   Today  •  nile  will  also  expedite 
final  disposition  of  restricted  wastes 
and  will  encourage  the  use  of  units  that 
meet  the  minimum  technological 
stiiridards  It  should  b«  nule<i  that  thoae 
permittees  who  have  landfill  or  siirfM(.e 
impoundment  units  that  do  not  meet  the 
minimum  technological  requirementi 
ma>  generally  use  the  (llass  2 
priKediires  to  add  waste  rmli'S  for 
reatru  ted  waste  treated  to  (or  that  meet) 
BDAr  standards 

J  .S. ''f  Hammfr  Wostit  Tit^Hmfnt 
HitM  (/i;0t   In  the  November  f  notice 
WA  solicited  comment  on  whether  the 
addition  of  waste  i  cxles.  or  a  narrative 
den  nption.  for  the  receipt  of  residiif  • 
from  the  treatment  of    soft  haninu-r 
wattes  should  also  (>e  a  Class  1 
modification   Kurther.  the  Agency 
requested  comment  on  whether  such 
CIrtKi  1  m  KJiru-atKms  thould  t>e 
av.iilfiMe  uniy  when  a  certified 'ion  tint 
been  •uNnutted  pursuant  to  |  2tl8  8   Thii 
certification  would  ensure  that  these 
wnitea  would  have  to  be  treated  bv  the 
practically  available  tei  hnologies  th.it 
yiel.l  'ne  gret'eHl  eiiv.r'inmeiit^l  Senefil 
I J  .'■'''  rt(  H  li .' ^  i;  ;    t  nder  the  apprMii.h 
de  .   n:  e,l    n  ir  ,■  \  i\ember  17  notice, 
therefore   t.l.i^n  1  modifications  would 
not  be  available  fur  addin>(  wn^te  (.odes, 
or  •  nar'-i''  \  >•  '('•»!  M(.ii,i[i.  for  1 1 1 
Untnti  :    '     *.  I'  '   i.-nnier     wa'ttes.  or  (2) 
any  treated    toft  ti/tmmer  was'et    iluit 
will  not  be  disponed  in  a  niimnium 
technology  la.idtiU  or  surtu'  e 
Impoundmenl  |.-  «  ,  if  tf-.e  vv.i«'e  is 
deiiined  for  a  land  Iredtmeni  unit] 

M  It  tommenlers  ^rgvieil  that  the 
aditiMon  of  wa»te  i  otle*  to  a  permit  for 
the  receipt  of  residuals  fmm  th« 
treiilmeni  of    soft  hammer"  waslen 


should  be  defined  as  Class  1  without 
prior  Agency  approviil   Furthermore, 
several  commenler*  believed  that  Ihi* 
modification  should  include  the  receipt 
of  untreated  "soft  hammer  '  wastes. 

?'.PA  agrees  with  the  commenters  in 
genef-al  r»»gar.ling  the  need  for  greater 
flexibility  for  permitteeg  to  be  able  to 
ai  cept  treated   'soft  hummer"  waste* 
mid.  therefore   is  today  promulgating 
such  permit  chnnges  as  a  Class  I 
modifiidlion.  (  Sf>f»  Appendix  !  to 
I  2"0  42.  Items  H(5)|c|  | surface 
impoundments)  and  |(0|(c)  (landfills)). 
However  the  Agency  has  determined 
that  only  the  "soft  hammer"  treatment 
residues  for  which  there  is  a  |  286,8 
cert.ficaUon  should  qualify  for  Class  1 
modifirMfii/ns   FJ',^  believes  that  this 
limitation  is  necessary  since  today's  rule 
IS  designed  In  large  part  to  further  the 
legitimate  treatment  of  restricted  wastes 
and  to  advance  the  ultimate  goal  of  the 
land  disposal  resthctlnns  statutory 
provisions.  Allowing  disposal  of 
untreated  soft  hammer  wastes  (i  e.,  soft 
hammer  waste*  for  which  ■  generator 
certifies  that  there  is  no  practically 
available  treatment)  does  not  further 
thete  objective*.  Furthermore,  since  no 

I  2fiH  8  certification  t*  to  be  filed  for  soft 
hammer  wastes  not  destined  for 
dispose!  in  a  landfill  or  Impoundment, 
there  is  no  reedy  benchmark  to  evaluate 
the  extent  of  treatment  of  surii  waste*, 
making  the  Class  1  modification 
Inappropriate  Other  permit  changes 
involving  "soft  hammer  '  wastes  or 
residues  can  generally  be  allowable 
under  the  Clas*  2  procedures 

.?  I  Hher  Trmitmrnt  Rftniires  FIPA.  in 
re*;)(in*e  to  comment,  is  also  allowing 
a*  a  Class  1  modification  without  prior 
approval  the  addition  of  new  waste 
COiies  lor  a  new  narrative  description  of 
particular  wastes)  by  a  disposal  facility 
to  ne<cue  ri'tiidties  from  wastewater 
trviitmen!  nr  iiicinerntion,  or  to  receive 
Ireatud  wastewater   provided  that  the 
disposal  unit  meets  minimum  terhnolngy 
requirements,  and  provided  that  the 
surface  imp«iimdmenl  or  landfill  has 
previously  handled  this  tvpo  of  waste 
For  example    if  th"  f>t(  ili'v  already 
receives  wastewater  treH'ment  sludge 
from  treating  multi-waHie  code  leachate, 

II  could  add  waste  codes  (or  a  narrative 
desinption)  to  allow  it  to  continue  to 
receive  this  same  typ>»  of  waile   In 
addition,  tod.iy  s  rule  wouUi  al.nw 
disposal  facilities  to  modify  their 
permMs  to  ret.eive  miilti  waste  code 

im  merator  ash  as  a  CI  ii^  1 
n.odifuation.  without  prior  approval, 
where  the  facility  already  i«  permitted 
to  accept  incinerator  ash  and  the  waste 
Is  piac  ed  in  an  MTK  unit   These 
rnodifuations  are  descniwd  in  items 


H(5](d)  (surface  impoundments)  end 
J(6)(d)  (landfills)  of  Appendix  1 

FJ'A  is  adopting  this  provision  in 
response  to  comment,  and  also  is  acting 
to  assure  that  there  are  means  of 
disposing  of  properly  treated  residues 
from  wastewater  treatment  and  from 
incineration  As  the  Agency  indicated  in 
the  November  17  notice,  there  are  many 
forms  of  wastewater  treatment  and 
incineration  that  approximate  BDAT 
that  should  be  facilitated.  [See  53  PR 
46477),  Treatment  will  not  occur, 
however,  if  there  is  no  means  of 
disposing  of  the  residues  from  such 
treatment.  The  Agency  also  is  assuring 
that  only  land  disposal  unit*  with  the 
most  safeguard*  are  eligible  for  receipt 
of  these  treatment  residues  by  limiting 
eligibility  for  this  Clas*  1  modification  to 
disposal  in  minimum  technology 
landfills  and  surface  impoundment*. 

4  Addition  of  Wastes  at  Treatment 
Facilities.  The  Agency  al»o  solicited 
comment  on  whether  greater  flexibility 
should  be  provided  for  treatment 
facilitie*  receiving  hazardou* 
wastewater*  and  wastewater  treatment 
residue*  carrying  multiple  waste  codes 
not  yet  subiect  to  land  disposal 
restrictions  EPA  specifically  cited  the 
problems  potentially  faced  by  treatment 
facilities  handling  leachate  derived  from 
the  disposal  of  waste  in  the  second  or 
third  of  the  schedule.  Although  the 
facility's  level  of  treatment  might 
approximate  eventual  BDAT,  if  the 
leachate  or  leachate  treatment  residue 
cames  too  many  waste  codes,  the 
treatment  facility's  permit  could 
preclude  immediate  receipt.  (It  should 
t)e  noted  that  although  many 
wa.stpwater  tn*atment  tank  facilities  do 
not  require  RCR.^  permits,  some  do 
{See  generally.  53  FR  34080-81. 
Septemf»er  2,  1988)   Permits  also  are 
required  for  tanks  trenting  wastewater 
treatment  residues  that  are  iion- 
wdslpwaters) 

Commenters  on  this  question 
generally  rrcommcndcd  that  F.PA 
provide  broad  flexibility  for  facilitie* 
receiving  sut.h  wastes  In  reviewing 
these  comments  as  well  as  the  principle 
underlying  the  current  permit 
modificatKin  rules,  however,  the  Agency 
concludeti  that  a  broad  approach, 
setting  no  limits  on  tie  types  of  wastes 
rei  ei\ed  or  the  IreHtment  rondurted 
would  tie  ir.,i[);iropnate— particularly 
where  a  Class  1  modification  without 
prior  approval  was  contemplated   As  a 
result,  the  Agency  has  de(  ided  on  a 
narrower  .ipproach,  focusing  on  the 
s,>ecific  examples  cited  in  the  November 
17  notice 

Today'*  rulemaking,  consequently, 
establishes  a  Clas*  1  modification 
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without  prior  approval  to  allow  tank  and 
container  treatment  fadlities  to  add 
waste  code*  (or  a  narrative  description) 
provided  that  the  treatment  occurs  in 
tanks  or  containers,  the  facihty  does  not 
add  any  new  treatment  units  or  types  of 
treatment  processes  (i.e.,  methods),  the 
waste  does  not  reqoire  any  new 
management  standards,  and  the  facility 
previously  handled  that  type  of  waste. 
[See  F(4)(b)  (containers)  and  G(5)(d) 
(tanks)). 

The  Agency  notes  that  in  response  to 
comment  it  has  determined  that  this 
Class  1  modificabon  should  be  available 
without  prior  approval.  The  Agency 
believes  that  the  limitations  placed  on 
eligibility  assure  minimal  changes  in 
existing  treatment  facility  operation, 
and  that  the  further  limitation  to 
treatment  in  tanks  and  containers  will 
result  in  this  modification  being 
available  only  in  situations  with 
minimum  potential  for  adverse 
environmental  impact.  The  Agency  also 
notes  that  this  amendment  will  in  many 
cases  encompass  restricted  wastes,  and 
thus  addresses  changes  that  were 
covered  by  the  former  f  270.42(p),  which 
was  superseded  on  September  28, 1968. 
In  addition,  as  already  noted,  the 
Agency  is  attempting  to  avoid  regulatory 
impediments  to  proper  treatment  and 
believes  that  this  amendment  furthers 
that  objective.  Moreover,  to  the  extent 
restricted  wastes  are  involved  (and  by 
May,  1990,  most  wastes  will  be 
restricted),  this  modification  further*  the 
ultimate  goals  of  the  land  disposal 
restrictions  program  as  well  by 
increasing  availability  of  treatment  and 
thus  allovring  the  land  disposal 
prohibitions  to  go  into  effect  without  the 
need  of  national  or  case-by-case 
variances  based  on  lack  of  existing 
treatment  cHpacify. 

5.  Af  M'  leaks  and  Containers  to 
Perform  Treitment.  In  the  November  17 
Federal  Register  tiotice,  EPA  requested 
comment  on  the  establishment  of  a 
Class  1  modification  with  prior  Agency 
approval  for  the  addition  of  new  waste 
codes  (or  a  narrative  description)  where 
additional  tanks  and  containers,  or  new 
treatment  processes  that  take  place  in 
tanks  and  containers,  are  necessary  to 
treat  restricted  wastes  to  meet  treatment 
standards,  (rbe  amendment  would  abo 
cover  addition  of  new  tanks  or 
containers,  or  new  treatment  processes, 
without  addition  of  new  waste  codes) 
This  would  include  partial  treatment 
that  meets  treatment  standards  for  some 
of  the  hazardous  constituents  in  a  waste 
mixture.  Treatment  would  include 
treatment  according  to  BDAT  standards, 
or  for  "soft  hammer  "  wastes,  treatment 
for  which  a  certification  will  be  filed 


pursuant  to  (  288JI,  This  modification 
would  be  similar  to  the  previous  minor 
modifications  in  9  270.42  (o)  and  (p)  that 
were  superseded  by  tha  permit 
modification  rule  published  on 
September  28, 1988.  Most  commenters 
supported  ^a»  modification  and  its 
classification,  and  the  Agency  is  today 
promulgating  this  provision  as  proposed. 
[See  Appendix  I  of  §  270 AZ  items  F(lKc) 
and  G(l)(e)). 

It  should  be  noted  that  this 
modification  would  require  Class  1 
procedures,  with  prior  Director 
approval.  The  Agency  previously 
determined,  in  promulgating  the  former 
S  27a 42  (o)  and  (p),  that  flexibility  in 
adding  treatment  processes,  treatment 
capacity,  and  waste  codes  of  restricted 
wastes,  would  encourage  availabiUty  of 
treatment  to  meet  the  BDAT  standards 
and  thus  would  further  the  objectives  of 
the  land  disposal  restrictions  program. 
[See  52  FR  2S7St  July  8, 1987).  At  the 
same  time,  the  Agency  still  believes  that 
if  new  tanks  or  ontainers.  or  new 
treatment  processes  io  tanks  or 
containers,  are  to  be  added  by  the 
facility,  prior  Director  approval  should 
be  required  before  the  modification  goes 
into  effect.  (In  this  regard,  EPA 
disagrees  with  the  commenter  who 
stated  that  the  former  i  27a42(p)  did  not 
require  ^or  Director  apfMxival:  it  in  fact 
did  require  such  approval.) 

Another  commenter  stated  that  this 
modification  should  also  include 
treatment  in  devices  "similar  to"  tanks 
and  containers.  Tlie  commenter 
specifically  cited  distillation  units  as  an 
example  of  such  units.  The  Agency 
disagrees  with  this  comment.  In  the  first 
place,  most  distillation  units  will 
probably  fall  within  the  definition  of 
tank,  and  therefore  this  amendment  is 
unnecessary.  {See  52  FR  3762-63, 
February  5, 1987).  More  imf>ortantly.  it 
would  be  very  difficult  if  not 
impossible  to  define  by  regulation 
which  units  were  "similar  to"  tanks  and 
which  were  not.  The  Agency,  therefore, 
is  not  adopting  this  suggestion. 

&  Other  Issues,  hi  commenting  on  the 
November  17  notice,  several 
commenters  raised  a  number  of  Issues 
directly  related  to  the  '  deri\ed  from  " 
rule  as  discussed  in  the  August  17. 1988 
First  Thirds  Land  Disposal  Restriction-i 
rule  (53  FR  31138).  Today's  rule  only 
addresses  procedural  concerns  arising 
from  the  Agency's  long-standing 
interpretation  of  the  "derived  from"  rule 
The  more  substantive  aspects  regarding 
the  application  of  the  "derived  from" 
provisions  are  not  part  of  this 
rulemaking. 

Today's  Class  1  modifications  also  do 
not  apply  to  the  listed  dioxin-containing 


hazardous  wastes  (F02a  021.  022.  023, 
026,  027.  and  028).  Such  an  amendment 
raises  complicated  issues  beyond  the 
scope  of  the  Agency's  notice  and  not 
discussed  in  any  detail  in  the  public 
comments. 

The  Agency  also  adds  one  further 
note  respecting  waste  codes.  Federal 
RCRA  regulations  do  not  require  that 
waste  codes  be  hsted  in  permits. 
Although  such  permits  must  contaui 
some  language  authorizing  receipt  of 
particular  hazardous  wastes,  that 
language  might  for  example  take  the 
form  of  a  narrative  description  (for 
example  "residues  from  inaneration    or 
"residues  &om  treating  leachate").  Thus, 
facilities  %vishing  to  modify  their  permits 
pursuant  to  today'*  amendment*  could 
do  so  by  establishing  a  narrative 
description  of  allowable  wastes  instead 
of  by  adding  particular  waste  codes. 

IV.  State  Aatbority 

A.  Applicability  of  Rule  in  Authonzed 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  [See  40  CFfL 
Part  271  for  the  standards  and 
requirements  for  authorization). 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3008.  7003.  and  3013  of  RCRA,  although 
authorized  States  have  primary 
enforcement  responsibility. 

Pr'or  to  the  Hazardous  and  Solid 
Waste  AmendmenU  (HSWA)  of  1984  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  Program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  Slate, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  the  State  that  tht  State  was 
authorized  to  permit.  When  new.  more 
stringent  Federal  requu'ements  were 
promulgated  or  enacted,  the  Stale  was 
obliged  to  en^ct  equivalent  authority 
within  specified  t.me  frames.  New 
Federal  requiremen's  did  not  fake  effect 
in  an  a  jthonzed  Sfa'e  until  the  State 
adopted  the  rpq'jirr»mer.ts  as  State  law 

In  contrast,  under  section  3006(g)  of 
RCR.\.  42  use.  6926(g;.  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States  EP.\  is 
directed  to  implement  those 
requirements  and  prohibitions  in  an 
authorized  State,  including  the  ibsua.nce 
of  permits,  until  the  State  is  granted 
authorization  to  do  so.  W^ile  States 
must  still  adopt  HSWA-related 
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|irn\  luiiini  ut  Statu  luw  to  rfttmn  finul 
authoniBtinn.  HSWA  upplic*  in 
niilhori/.pii  Statcn  in  ih^  inlrnm 

HiiWfvcr.  It  ihould  !)«  noted  thdl 
»iMtu)n  M*19  (if  RCKA  Hnd  |  Z^^l  l|i) 
proMiie  that  Statci  i.ttn  inipone 
r«qiiir«>manl»  that  art?  nu)r«  itrlnxfiit 
than  the  Fe<lerHl  rf  quiremt'nis   Kcdt-ral 
program  chan^Pi  that  ar«  IpHi  gtrtn^cnl 
or  rvdiicB  thfl  icoptf  of  thr  F'fdt'ral 
proxram  do  not  have  to  he  adopted  hy 
authorized  SlalHi   Furthprmorn   any 
authorized  State  requirpm»*nt  that  it 
mom  itrlnjjenl  than  ■  npv^!y  enacted 
less  strinjjcnl  Federal  pn)vision  r»«maini 
in  effect  at  authorlied  State  law  This  Is 
tnie  even  if  the  less  itrinjjent  Federal 
requirements  are  imposed  by  HSWA 
Fur  less  stnnaent  Federal  pri)gram 
i.hanjjes  (or  changes  that  reduce  the 
scope  of  the  prtjgram).  the  combined 
effect  of  RCRA  sections  3006  and  3tX» 
will  result  In  one  of  the  two  following 
situations  In  the  first  case.  If  the  new 
Federal  rvquiremonts  are  pn)mulgated 
pursuant  to  pr«  HSWA  authonty,  such 
requirements  will  not  lake  effect  In  an 
authorized  Slate  unless  and  until  the 
State  chooses  to  adopt  them  as  pari  of 
the  State  program  In  contrast,  less 
stringent  Federal  requirements  that  are 
Imposed  by  HSWA  authority  b«com8 
pari  of  the  Federal  program  that  is  In 
effect  In  all  States.  Including  authorized 
States,  however,  ■■  dl>cuat«<l  above, 
any  mora  stringent  State  requirement 
remalna  In  effect  as  authorized  State 
law  Therefore,  as  a  practical  matter,  the 
regulated  community  may  not  b«  able  to 
benefit  from  the  less  stringent  Federal 
HSWA  provisions  until  the  State 
chooses  to  amend  its  more  stringent 
Huthonzed  RCRA  rfg\ilations  or 
enabling  authority 

B.  Effm  t  on  Statu  Aulhuruntmnit 

Todays  rule  is  considered  to  be  less 
stringent  than,  or  to  reduce  the  scope  of. 
existing  Federal  requirements 
Ther<^fore,  authorized  States  are  not 
required  to  modify  their  programs  to 
adopt  requirements  etjuUHlent  to  these 
provisions 

Today  s  rule  is  not  a  rule  that  imposes 
a  re<^uirement  or  prohibition  pursuant  to 
HSW.A  However  portions  of  today  s 
nile  may  be  necessary  in  appropriate 
situations  to  effectively  implement 
HSWA  For  example,  use  of  a  CHass  1 
modification  to  add  waste  cotle*  and /or 
narrative  descriptions  of  tretitment 
residues  to  RCRA  permits  may  be 
ne<  essary  In  appriipnate  situations  to 
effectively  implement  the  treatment 
requirements  and  prohibitions  of  the 
HSWA  land  disposal  restrictions 
progrum   Other  examples  would  involve 


a  change  in  intenra  status  needed  to 
comply  with  an  FIP.A  issued  section 
300e<h)  corrective  action  order  or  to 
comply  with  the  minimum  technology 
requirements  of  HSWA  section  3004(p1 
Hence,  the  portions  of  today  s  rule 
nf(  essary  to  Implement  HSWA  in 
appropriate  situations  will  be 
immediately  effectne  and  administered 
by  FJ'A  in  all  States  pursuant  to  RCRA 
section  3006<g)  The  Agency  notes  that  a 
permit  modification  that  specifies  waste 
codes  and/or  narrative  descriptions  for 
a  permit  that  previously  did  not  specify 
waste  codes  and/or  provided  a  less 
specific  description  may  create  s  more 
stringent  permit  Furthermore,  during 
FlPA's  administration  of  today's  rule, 
depending  on  State  law.  a  State  may  not 
need  to  take  any  action  to  recognixe  the 
effectiveness  of  a  Class  1  modification. 

V  Effective  Date 

Today's  rule  is  effective  immediately. 
Section  3mO(b)  of  RCRA  provides  that 
regulations  respecting  permits  for  the 
treatment,  storage,  or  di8|>o8al  of 
hazardous  waste  shall  take  effect  six 
months  after  the  date  of  promulgation 
However,  section  301 0(b)(1)  of  RCRA 
allows  FlPA  to  shorten  the  time  to  the 
effective  date  if  the  Agency  finds  that 
the  regulated  community  does  not  need 
six  months  to  come  into  compliance 
With  the  new  regulation. 

Today's  rule  establishes  requirements 
that  ere  less  stringent  than  requirements 
currently  in  place.  Since  the  rule  relaxes 
regulations  with  which  the  regulated 
community  is  required  to  comply,  the 
Agency  finds  that  the  regulated 
community  does  not  need  six  months  to 
come  Into  compliance  In  addition,  the 
Agency  believes  that  it  is  important  for 
these  amendments  to  become  effective 
Hs  soon  as  possible,  because  of  the  need 
for  flexibility  on  the  part  of  interim 
status  facilities  to  comply  with  new 
requirements  coming  into  effect  such  as 
the  land  disposal  restrictions  and 
corrective  action.  These  reasons  also 
provide  good  cause  for  making  today's 
rule  immediately  effective  under  section 
553(d|  of  the  Administrative  IVocedure 
Act 

V'l   Regulatory  Analyeia 

A  Rt^ulatory  Impact  Analysis 

I'nder  Executive  Order  12201.  FJ'.A 
must  determine  whether  a  regulation  is 
'major"  and  thus  whether  it  must 
prepare  and  consider  a  Regulatory 
Impact  Analysis  in  connection  with  the 
nile  Today's  rule  is  not  major  because  it 
will  not  result  in  an  annual  effect  on  the 
economy  of  flOO  million  or  more,  nor 


will  It  result  in  an  increase  in  costs  or 
pnces  to  industry  There  will  be  no 
adverse  impact  on  the  ability  of  U.S  - 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets.  Therefore,  the  Agency 
has  not  prepared  a  Regulatory  Impact 
Analysis  for  today's  rule.  This  rule  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  in  accordance 
with  Executive  Order  12291 

/?  Rtytilatory  F'exibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
use  801  el  Beq  ,  at  the  time  an  Agency 
publishes  a  proposed  or  final  rule,  it 
must  prepare  a  Regulatory  Flexibility 
Analysis  that  describes  the  impact  of 
the  rule  on  small  entities,  unless  the 
Administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  s  substantial  number  of  small 
entities.  Today's  rule  provides  more 
fiexibility  for  treatment,  storage,  or 
disposal  facilities  to  respond  to  new 
requirements  and  does  not  affect  the 
compliance  burdens  of  the  regulated 
community  Therefore,  pursuant  to  5 
use  601  b,  1  certify  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

list  of  Sub}«cts 

40  CFR  Part  124 

Administrative  practice  and 
procedure.  Hazardous  waste.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  270 

Administrative  practice  and 
procedure.  Hazardous  waste,  Reporting 
and  recordkeeping  requirements.  Permit 
applic-ation  requirements.  Permit 
modification  procedures.  Waste 
treatment  and  disposal. 

Date:  February  2ft.  1960 
WUUaio  IC  RaiUy. 

Adnun'Strvtor 

therefore.  Subchapter  1  of  Title  40  is 
amended  as  follows: 

PART  124— PROCEDURES  FOR 
OECISIOMMAKINQ 

1.  The  authority  citation  for  Part  124 
continues  to  read  as  follows; 

Autitority:  Resource.  Conservation,  and 
Recovery  Act.  42  U.S.C.  6801  et  $eq  .  Safe 
Dnnkinjj  Water  Act  42  U  S.C.  300(f)  pt  seq. 
C\e»n  Water  Act.  33  U  S  C  1251  et  seq  :  and 
Clean  Air  Ad  42  U  S  C  1857  et  seq 

1.  In  I  124  1,  paragraph  (a)  is  amended 
by  adding  a  sentence  to  the  end  to  read 
as  follows: 


fi  124.1 

(a)  *   *   *  The  procedures  of  this  part 
also  apply  to  denial  of  a  permit  for  the 
active  hfe  of  a  RCRA  hazardous  waste 
management  facility  or  unit  under 
S  270.29. 


3.  In  S  124.15.  the  first  sentences  in 
paragraphs  (a)  and  (b)  introductory  text 
are  revised  to  read  as  follows: 

9124.15    tsauanc*  and  Off ecttve  date  of 

P#IM|H. 

(a)  After  the  close  of  the  public 
comment  period  under  {  124.10  on  a 
draft  permit,  the  Regional  Administrator 
shall  issue  a  final  permit  decision  (or  a 
decision  to  deny  a  permit  for  the  active 
life  of  a  RCRA  hazardous  waste 
management  facility  or  unit  under 
\  2~0.2fl). 

•  «  •  •  • 

(h)  A  final  permit  decision  (or  a 
decision  to  deny  a  permit  for  the  active 
life  of  a  RCRA  hazardous  waste 
management  facility  or  unit  under 
i  270.29)  shall  become  effective  30  days 
after  the  service  of  notice  of  the  decision 
unless: 

•  *  •  •  • 

4,  In  i  124.19,  the  first  sentence  of 
paragraph  (a)  introductory  text  is 
revised  to  read  as  follows: 

8124.1*    AppMl  of  RCRA,  INC.  and  PSO 


(a)  Within  30  days  after  a  RCRA.  UIC, 
or  PSD  final  permit  decision  (or  a 
decision  under  §  270.29  to  deny  a  permit 
for  the  active  life  of  a  RCRA  hazarxlous 
waste  management  facility  or  unit)  has 
been  issued  under  S  124.15,  any  person 
who  filed  commenls  on  that  draft  permit 
or  participated  in  the  public  hearing  may 
petition  the  Administrator  to  review  any 
condition  of  the  permit  decision.  •  •  • 
t         •         *         •         « 

PART  270— EPA-AOMINISTEREO 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  Part  270 
continues  to  rrad  as  follows: 

Authority:  42  L;.S.C.  6905,  UfflZ,  6824.  6925. 

6827.  8939,  and  69-4. 

2.  In  S  270.1,  paragraph  (c) 
introductory  text  is  amended  by  adding 
a  sentence  to  the  end  to  read  as  followr 

S  270.1    Purpoaa  and  acopa  d  tttaaa 

reguiattono. 

•         •         •         •         • 

(c)  *   *   *  The  denial  of  a  permit  for  the 
active  Ufe  of  a  hazardous  waste 


management  facility  or  unit  does  not 
affect  the  requirement  to  obtain  a  post- 
closure  permit  under  this  sectkm.*  *  * 

3.  In  S  27010,  paragraph  (c)  is 
amended  by  adding  a  sentence  to  the 
end  to  read  as  follows: 

8  270.10 
requtramants. 


Modificatio'i 


Class 


(c)  *  *   *  The  EHrector  may  deny  a 
permit  for  the  active  life  of  a  hazardous 
waste  management  facility  or  unit 
before  receiving  a  complete  application 
for  a  permit 

•  •  *  •  * 

4.  In  Part  270.  a  new  8  270.29  is  added 
to  Subpart  B  to  read  as  follows: 

§270.29    Permit  denial 

The  Director  may.  pursuant  to  the 
procedures  in  Part  124.  deny  the  permit 
application  either  in  its  entirety  or  as  to 
the  active  life  of  a  hazardoas  waste 
management  facility  or  unit  only. 

5.  Section  27a42.  Appendix  1  is 
amended  by  revising  items  F(l)(a). 
F(l)(b).  F(3).  GdMa).  G(lKb).  (GK5Ma). 
and  C(5)(b)  and  adding  items  P(l)(c). 
F(4)(a),  F(4Kb>.  G(lMe).  G(5)fc).  G{5Xd}. 
H(5)(c),  H(5)(d),  I(6)(c).  and  J{6)(d)  as 
follows: 

8  270.42    Pcffntt  ntodtflcation  at  the 
request  of  the  I 


Appendix  I  to  S  270.42 — Classificatiaa  of 
Permit  Modificatioaa 

Caaaa 


3  Storage  dl  dWerem  nvastes  m  contan- 
ers.  except  as  provKted  m  tFH<)  betcm 

4  Storage  of  treatmeot  o*  drterern  wastes 
m  exxitamerr 

a  That  raqure  adcMon  o*  unit!  or 
change  in  traatrnent  pfocass  or 
managemerit  standards,  provided  thai 
the  urastes  are  restncted  Irorr  land 
disposal  and  are  to  be  traated  to  meet 
some  or  an  ot  the  appAcabte 
treatment  starvtards.  or  thai  are  to  be 
treated  to  satisfy  (r\  wtK)te  or  n  part) 
the  starvtard  ot  "use  ot  pracbcaSy 
availatjte  technology  tfiai  yietds  the 
greatest  envrorwnental  berieW" 
cor.taried  m  §  ?68  8(aK?)<*)  "'^*s 
modificatxn  a  rxX  apptcabte  tc 
dioxKvcontainng  wastes  fF020  021, 
022  023,  0?6  0?"'  and  029)       -     .. 

b  Ttial  do  not  reo'ji'e  the  addrtior  o( 
jntts  or  t  chi'^ae  m  the  keatmeni 
process  or  managefnenl  standaida. 
arKi  provided  (hs!  tfte  units  hav* 
pfev'Ous^  receivod  wastes  o(  the 
same  type  (e  g  irionerator  sc^ibber 
•aterl  This  rvx>tication  a  no!  ap- 
plicable to  dtoxm-cor.taming  wastes 
(f  020.  021.  022.  023.  026  027  and 
028)     

G    Tanhs 
1    •   •   • 

a  Modrfcakof)  or  arkMor  oH  tar* 
umts  resulkng  ci  ^eatei  ttwn  26% 
irx:reaa*  n  Sw  taoMy**  tank  cipeo- 
ity.  accept  aa  proMdad  n  GdMc). 
GdMdJ.  and  G(n(e)  below „ 

b  Modiicaton  or  addMon  of  tar* 
Lirvts  resiMng  n  iip  Id  25%  wy- 
creasa  m  tha  tacty'i  tv*  capaoly. 
except  as  prOMdad  n  G<l)kl  and 
Gi  1 )(«)  I 


F  Containers 
1    Modification  or  addtion  ct  contairtei 
unAs: 

t.  Resulting  in  greaSar  9mr  25%  (v 
craasa  in  the  (acilfty's  container 
storage  capacity,  except  as  prowid- 
ed*iF(iKc)endR4)(a)t)eiow    _ 

b.  Resuitng  in  up  to  25%  Inerease  n 
the  taday'a  conHaiai  storag*  ca- 
pacity, aKoapl  as  provided  n  RiMc) 
and  F(4Mal  tMlow 

c.  Or  treatment  processes  necessary 
to  fteet  wastes  that  are  rastnctdd 
irom  land  djaposel  to  nnnei  some  or 
ail  of  the  appkcaUa  treatment 
standards  or  to  treat  wassas  to  sat- 
isfy (in  Mihole  or  in  part)  the  stand- 
ard ot  "usa  ot  practKaajr  awaitabie 
technoicgy  that  yields  the  greatest 
anvtronmental  bemfit"  contained  m 
1 268.8<a)(2)(ii),  with  pnor  approva! 
ot  ttie  Director  This  modrtication 
may  also  im^stve  additian  of  new 
waste  code*  or  narraSve  descrip- 
tions of  wastes.  It  is  not  applicable 
to  dKJxm-contaming  wastes  (F020. 
021.  022,  023,  026,  02',  and  028) 


e  Iwkxfification  or  additian  of  tar* 
liDfts  or  treatment  procaaaas  neces- 
sary to  treat  wastes  flvt  are  reatnd- 
ed  from  land  dteposal  to  maal  some 
or  ail  of  the  apptcabte  tiwttiiaiS 
standards  or  to  beat  wastes  to  sat- 
isfy (n  wtKiie  or  in  pert)  the  stand- 
ard of  "uaa  of  prac^KaSy  wraeabie 
technology  *m  yieU*  the  groatn^ 
wtvonmental  beineW'  contained  r 
9  268  S(aK2)nO,  with  pnor  appKival 
of  the  Drector  This  modificaJion 
may  also  mvofve  addition  of  ngm 
waste  codes.  It  n  not  apgticabte  to 
dnxwcontanng  wastes  (F020.  021. 
022.  023.  026.  027.  and  028) 


a  That  reqiwa 
managamarM  (vacaoaa, 
drffereni  fve  protection  specifica- 
tions, or  sqnficenlly  (ttterenl  tor* 
treatmenl  process  Ipom  tial  author- 
ized n  the  perml.  aw»pl  es  prowd- 
ed  m  (GM5MO  betow 

b  That  do  not  requvw  addaonst  or 
differer*  rnanagemenl  piecac<ia. 
tank  design,  dflerent  fra  prutoctKjn 
speoftcabona,  or  significaney  drtlsr- 
enl  tank  k^eatmenl  process  than  au- 
thonzad  m  the  parrrM,  SKcapl  as 
provided  *i  (GMSMd) 


:»^AjiA^-     '^00  ".H> 


Moe 
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MnMoMion 


Om* 


Oms 


C  Ttwl  rmt^Mm  addHlon  o<  units  or 
ctiang*  *i  »«atnanl  procaaaaa  or 
nwnagamanl  Mvidvda.  prowlad 
rw  iria  ■!•■*■•  ara  rasincWd  frorri 
•and  (lapoail  and  ar*  to  tM  IrvaMd 
lo  rnmtt  aom*  a  ta  ot  r>m  WJpaca- 
Dta  »«a«mani  ttandard*  or  Ifiai  ara 
10  ba  traatad  to  laaafy  (In  «nota  or 
n  parQ  V«  itaridard  o<  "uaa  o* 
prac«ca«v  ■»■*■»«■  l■c^nolo0y  rial 
ri«  graa»a»l  mnvwnnmmniat 
cxxiianad  n 

f  ?«AA<aX2K0  ^^«  modrtlcaoon  ■ 
no*  tppfcaMa  to  ckcuorvoontaanang 
■aalaa  (T^OJO.  021  022.  02 J.  02« 
02  7    and  028) 

d  Tt>at  do  not  raqura  \h»  addRKir  o< 
un«s  or  a  changa  n  r>a  Iraatmatnl 
procaaa  or  managamant  Manttarxla 
■nd  pmvidad  l^at  Via  urMa  ^av« 
pr«vwua<v  racaivad  oaataa  o<  (ha 
••ma  typa  |a(}..  nonaralor  »cnt> 
bar  walarl  fNa  nvxMtcabon  •  riot 
to  dKMlrvcontairvig 
(F020,  021  022.  021,  02* 
02 '    and  028) 


T^ial  ara  oaslaa  raamctK]  Irof" 
land  ctapoaal  rwt  maat  t\a  appoca 
Ma  iraatmant  tlandarda  or  lt>al  ara 
traatMj   to   taMN    irw   Mandard   o< 

uaa  04  prttMMti  ava*atila  tarfino*^ 
ogy  »M  yiaMi  rw  yaataal  anworv 


|2ae8<aX2XA.  and  prcMdad  tm 
9>m  ur*  maati  tfw  naranum  lac^nl> 
>o9ca<  raqtjpamanta  alalBd  n 
|2e«5<hK2)  HUB 
to 

(Foao.  (»i  082.  am  om, 

027  and  OaS) 
d  rriat  ara  raatduaa  Irom  i  aalman 
Iraatmani  or  kvinaraltorv  proMdad 
9>tt  dtapoaal  ocixra  in  a  una  Ihal 
inaata  Vta  mnmun  lacHnotcnyca) 
raqurwnanlB  alMad  n  1200  5<nK2) 
and  prowtdad  k«V<ar  rial  »M  lu 
laca  impoundmant  haa  pravtoualy 
'•acarvwd  iMalaa  ot  (ha  tama  (yp* 
{*a  awampla.  ncanarator  aorubbar 
ivalarl  rhia  modMcation  •  rx)l  ap- 
pacaMa  to  dtowvcontanang  «aa*p« 
(f  020.  021    022.  023.  02«.  02'    «v) 


UMI 


C     T1\«|    ara    Mraalaa    raatnctad    Irom 

land  dlapoaa<  Ihal  rnaai  ttm  ippac» 
D«a  »«almanl  itandarda  or  Ihal  ara 
kaatad  to  laaafy  Iha  Mwidard  o< 
uaa  ol  pracacaay  avaalabia  tachrwi- 
ogy  thai  y«alda  Iha  yaalaal  anvirorv 
niantal  banaW  oontanad  n 
I  260  04aK2MI).  md  providad  ihai 
Vw  landM  ml  maats  »\m  mnrmjm 
lacfirctogical  raqurarnants  alatad  n 
|2m^<^K2)  Th«  nndMtcaaon  ■ 
lot  applcaMa  to  dtonvcorHMning 
waalaa  (FO20  02 1  022.  023  02« 
027  and  028) 
d  Ttwt  ara  rmduai  from  wasMrwalar 
•raalmaot  or  rorwraBon.  provWad 
Ihal  ctapoaatf  oocua  r  a  landMl  unti 
9>al  maati  Iha  mnmum  lachnologi^ 
ct         raquramsnts         tialad         n 


|?68M^K^).  and  provUad 
trat  M  larvM  haa  praviouaty  r*. 
carvad  aaataa  ol  ria  iamu  lypa  (tor 
•uampia.  ncrtarator  a**^)  T>»a 
nwdMkcaCion  ■  not  apptcabta  to 
(Scnorvcontanng  ivaataa  (F020.  021 
022.  023.  02ft.  027.  and  028) 


'  C 
prty»m 


Jaaa  i   moclficationa  '«qunng  pnor  Agancy  ap- 


6  Section  270.72  18  r«vi»ed  to  read  as 
follows: 

i  370.72    Changes  during  Intarim  atatua. 

(a)  Except  as  provided  in  paragraph 
(h).  the  owner  or  operator  of  en  interim 
status  facility  may  make  the  following 
changes  at  the  facility 

(1)  Treatment,  storage,  or  disposal  of 
new  hazardous  wastes  not  previously 
ulentified  in  Part  A  of  the  permit 
application  (and.  in  the  case  of  newly 
listed  or  identified  wastes,  addition  of 
the  units  l)«ing  used  to  treat.  stor«.  or 
dispose  of  the  hazardous  wastes  on  the 
effective  date  of  the  listing  or 
i(lentification)  if  the  owner  or  operator 
submits  a  revised  Part  A  permit 
application  pnor  to  such  treatment. 
storage,  or  dispoaal. 

(2)  increases  in  the  design  capacity  of 
processes  used  at  the  facility  if  the 
owner  or  operator  submit*  a  n-vi»ed 
Pan  A  permit  application  pnor  to  such  a 
change  (along  with  a  justinr^tion 
explaining  the  need  for  the  change)  and 
the  Director  approves  the  changes 
because 

(i)  There  is  a  lack  of  available 
treatment,  storage,  or  disposal  capacity 
at  other  hazardous  waste  management 
facilities,  or 

(ii)  The  change  is  necessary  to  comply 
with  a  Federal.  State,  or  local 
retjuirement. 

(3)  Changes  in  the  processes  for  the 
treatment,  storage,  or  disposal  of 
hazardous  waste  or  addition  of 
processes  if  the  owner  or  operator 
submits  a  revised  Part  A  permit 
application  pnor  to  such  char;ge  (along 
with  a  justification  explaining  the  need 
for  the  change)  and  the  Director 
approves  the  change  because: 

(I)  The  change  is  neceaaary  to  prevent 
a  threat  to  human  health  and  the 
environment  because  of  an  emergency 
situation,  or 

(ii)  The  change  is  necessary  to  comply 
with  a  Federal.  State,  or  local 
requirement 

(4)  Changes  in  the  ownership  or 
operational  control  of  a  facility  if  the 


new  owner  or  operator  submits  a 
revised  Part  A  permit  apphcation  no 
later  than  90  days  pnor  to  the  scheduled 
change.  When  a  transfer  of  operational 
control  of  a  facility  occurs,  the  old 
owner  or  operator  shall  comply  with  the 
requirements  of  40  CFTt  Part  265, 
Subpart  H  (Financial  Requirements), 
until  the  new  owner  or  operator  has 
demonstrated  to  the  Director  that  he  is 
complying  with  the  requirements  of  that 
subpart.  Tlie  new  owner  or  operator 
must  demonstrate  compliance  with 
Subpart  H  requirements  within  six 
months  of  the  date  of  the  change  in 
ownership  or  operational  control  of  the 
facility  Upon  demonstration  to  the 
Director  by  the  new  owner  or  operutur 
of  compliance  with  Subpart  H.  the 
Director  shall  notify  the  old  owner  or 
operator  in  wnting  that  he  no  longer 
needs  to  comply  with  Subpart  H  as  of 
the  date  of  demonstration.  All  other 
intenm  status  duties  are  transferred 
effective  immediately  upon  the  date  of 
the  change  in  ownership  or  operational 
control  of  the  facility 

(5)  Changes  made  in  accord.ince  with 
an  interim  status  corrective  action  order 
issued  by  EPA  under  section  3006(h)  or 
other  Federal  authority,  by  an 
authorized  State  under  comparuble 
State  aulhonty.  or  by  a  court  in  a 
judicial  action  brought  by  EIPA  or  by  an 
authorized  State.  Changes  under  this 
paragraph  are  hmited  to  the  treatment, 
storage,  or  disposal  of  solid  waste  from 
releases  that  originate  within  the 
boundary  of  the  facility. 

(b)  Except  as  specifically  allowed 
under  this  paragraph,  changes  listed 
under  paragraph  (a)  of  this  section  may 
not  be  made  if  they  amount  to 
reconstruction  of  the  hazardous  waste 
management  facility.  Reconstruction 
occurs  when  the  capital  investment  in 
the  changes  to  the  facility  exceeds  50 
percent  of  the  capital  cost  of  a 
comparable  entirely  new  hazardous 
waste  management  facility.  If  all  other 
requirements  are  met,  the  following 
changes  may  be  made  even  if  they 
amount  lo  a  reconstruction. 

(1)  Changes  made  solely  for  the 
purposes  of  complying  with  the 
requirements  of  40  CFTl  2fi5  19;i  for  tanks 
and  ancillary  equipment, 

(2|  If  necessary  to  comply  with 
Federal.  Slate,  or  local  requirements, 
changes  to  an  existing  unit,  changes 
solely  involving  tanks  or  containers,  or 
addition  of  replacement  surface 
inpoundments  that  satisfy  the  standards 
of  section  3004(o). 

(3)  Changes  that  are  necessary  to 
allow  owners  or  operators  to  continue 


handling  newly  listed  or  identified 
hazardous  wastes  that  have  been 
treated,  stored,  or  disposed  of  at  the 
facility  prior  to  the  effective  date  of  the 
rule  establishing  the  new  listing  or 
identification. 

(4)  Changes  during  closure  of  a  facility 
or  of  a  unit  within  a  facility  made  in 
accordance  with  an  approved  closure 
plan. 

(5)  Changes  necessary  to  comply  with 
an  interim  status  corrective  action  order 
issued  by  EPA  under  section  3008(h)  or 
other  Federal  authority,  by  an 
authorized  State  under  comparable 
State  authority,  or  by  a  court  in  a 


judicial  proceeding  brought  by  EPA  or 
an  authorized  State,  provided  that  such 
changes  are  limited  to  the  treatment 
storage,  or  disposal  of  sohd  waste  from 
releases  that  originate  within  the 
boundary  of  the  facility. 

(6)  Changes  to  treat  or  store,  in  tanks 
or  containers,  hazardous  wastes  subject 
to  land  disposal  restrictions  imposed  by 
Part  288  or  RCRA  section  3004,  provided 
that  such  changes  are  made  solely  for 
the  purpose  of  complying  with  Part  288 
or  RCRA  section  3004. 

7.  In  S  270.73,  paragraphs  (e)  and  (f) 
are  redesignated  as  paragraphs  (f)  and 


(g)  and  a  new  paragraph  (e)  is  added  to 
read  as  follows: 

§  270.73    Tannlnstton  of  Mrntm  status. 


(e)  For  owners  or  operators  of  an> 
land  disjjosal  unit  that  is  granted 
authority  to  operate  under  i  270.72(a) 
(1),  (2)  or  (3),  on  the  date  12  months  after 
the  effective  date  of  such  requirement, 
unless  the  owner  or  operator  certifies 
that  such  unit  is  in  comphance  with  all 
apphcable  ground-water  monitoring  and 
financial  responsibility  requirements 
fFR  Doa  89-5068  Filed  3-6-88:  8:45  ami 
SMJWO  coot  ssafr^o-e 


UMI 


Tuesday 
March  7,  1989 


Part  IV 


Environmental 
Protection  Agency 


40  CFR  Part  61 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Regulation  of 
Radionuclides;  Proposed  Rule  and  Notice 
of  Public  Hearing 


9612 


Federal  Reyiatar  /  Vol.  54.  No.  43  /  Tuesday,  March  7.  1969  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFH  Part  61 

|FRL)A04-«| 

National  Emlaaion  Standarda  for 
Hazardoua  Air  PoMutanta;  Ragulatton 
of  Radtonucttdaa 

AOINCV:  F.nvininmpntfi!  Protection 
Agency 

ACnOM:  Prnpost'd  rale  nmi  notice  of 
p(i()lu:  hearinjj. 

tUWaiAMY:  On  Dccpmber  fl,  1 W7,  the  DC 

(jn  uit  Court  granted  KPA  s  motion  for  a 
voluntMry  remand  of  ail  radionuclide 
National  Kmission  Standards  for 
Mazardoiii  Air  Pnllutanti  (NFlSHAPs) 
and  decigjoni  not  to  regvilale  rertHin 
catt'Konfi  of  radionuclide  emission* 
that  hrtd  hefn  challenged  in  petitions  for 
r«\ifw  lKI)y  V  FPA]   The  Court  ordi-red 
KI'A  to  propose  its  regulatory  derisions 
for  all  radionuclide  source  cdtegorics 
within  l«<)d.i>s  and  to  finalize  Ihcni 
within  m)  days  On  Vtarth  IT.  \966.  the 
Court  modified  the  order  to  require  EPA 
to  propose  regulatory  dei.lsions  by 
February  2H.  mflS  and  take  final  action 
by  August  ;)1.  liJHM 

This  nolK  e  presents  the 
Ailministratur  s  reexamination  of 
regulatory  decisions  and  issues 
asso(  laled  with  Ihe  use  of  sih  lion  11 J  of 
the  C:iean  Air  Act  to  c  (intrvil  the 
emission  of  radionui  lides  from  the 
following  source  calMgones  DOK 
Facilities.  iJcemees  of  Ihe  NurJear 
Regulatory  Comm.ission  and  Non  UOE 
Federal  Facilities,  I'runium  Fuel  ("y(  le 
Fai  limes,  HIemi>n!al  F'hosphorus  I'lants 
Coal  Fired  [toilers.  High  level  Nuclear 
Waste  Diiposal  Fatalities. 
Phosphagypsum  Stacks  Undergrmind 
and  Surface  Iranium  Mines   and 
In  en<(ed  and  In-ii  tive  I'raniiim  Mill 
r  clings  hU's    n  pro;'.ii|r^  f",ir  f.'l;i  > 
alteriiiitiv  fn  'hfi'  >  nu..i  'if  u'o'd  iii  si'M:.';g 
NF-SHAPs  fu.,:.vMr,<  -hn  [)L  Liriui!  s 
decision  in  .\H!H:  v   EPA   824  F  2d  lUd 
H'W)  The  (let  ismns  that  would  result 
from  applii  atnin  of  eai  h  of  the  policy 
a;ipro,ic  hes  to  the  raduinui  iide  source 
1  rtle>(c)r'fs  are  di-s(.nhed  and  (he 
resulting  standards  are  proposed   Also 
Inchi'fe  1  :s  a  discussion  of  the  issues 
rais.M  tn  ,ill  the  parties  to  the  litigation 
th  It  h  II  surrounded  these  regulatory 

'1ft    1  S!  i  '  ■  ,  S 

I"":'.,    'I'MTMiui  M,ill  b«  held  to  provide 
iiit.Tf!.!.-.!  p.Ts.v;i  n  opportunity  for 
oral  prt'srr;',!:     ;;    if  data,  views,  or 
arguriienls  conuerr.ing  ihi-He  proposed 
a  I  tions 

DATIt:  CUiiiinifnts  Comments  must  be 
received  on  or  before  .Vlay  15.  I»89 


Public  Hearing  Public  hearingi  will 
be  held  in  Waahlngton.  DC  on  April  10 
and  11.  1969  and  in  Las  Vegas.  Nevada 
on  April  13  and  H.  1989. 

Request  to  Speak  at  Hearings. 
Persons  wishing  to  present  oral 
testimony  should  notify  EPA  by  April  3, 
1969. 

AOtMtsaaa:  Comments  should  be 
submitted  (in  duplicate  if  possible)  to: 
Central  Docket  Section  (A-1301. 
Environmental  Protection  Agency,  Attn: 
Docket  No  A-79-n.  Washingtoa  DC 
204«0 

The  rulemaking  record  is  contained  in 
Docket  No  A-79-11   This  docket  la 
located  in  Room  4.  South  Conference 
Center.  Central  Docket  Section, 
pjivironmental  Protection  Agency.  401  M 
Street  SW  .  Washington.  DC  204ea  The 
docket  may  be  inspected  between  B  a.m. 
and  3pm  on  weekdays  A  reasonable 
fee  may  be  charged  for  copying. 

Single  copies  of  the  Draft  Background 
Information  Document  and  Draft 
Economic  Assessment  (which, 
combined,  form  the  draft  Environmental 
Impact  Statement  (F.1S|)  have  been 
placed  in  the  docket  Other  documents 
available  for  review  Include  A  Guide 
for  Determining  Compliance  with  the 
Clean  Air  Act  Standards  for 
Radionuclide  F.missions  from  NRC- 
iJcensed  and  NonDOE  Federal 
Facilities  (January  1969).  NRC 
Regulatory  Guide  3.59.  Methods  for 
Fjtimalmg  Radioactive  and  Toxic 
Airborne  Source  Terms  for  Uranium  Mill 
Operations  fMarch  1967)  Proredum 
Approved  for  Demonstrating 
Q)mplianre  with  40  CFR  Pari  61  Subpart 
I  (January  1989).  Screening  Techniques 
for  Determining  Compliance  with 
Flnvirormental  Standards  (March  1966); 
and  I'ser  s  Guide  for  the  COMPLY  Code 
(January  1969]   Copies  of  these 
documents  may  \>f  obtHined  by  writing 
to  Director  Criteria  and  StHnd-irds 
DiMtinn  (A.\R-*fl()|.  Off.i  e  of  Radiation 
PrMkjTMms,  Fjivironmental  Protection 
.•\geiii  V    Washington  DC  2(H60 

Requests  to  partu  ipate  in  the  public 
he  inngs  should  be  made  in  writing  to 
the  Direi  tor  Criteria  a:u!  Standards 
Division  All  requests  for  participation 
should  include  an  outline  of  the  topic  to 
be  addressed  m  the  opening 
•  tatement(s),  the  amount  of  time 
requested  for  the  8tdlement(s).  and  the 
name  of  the  participants   Slutements 
can  be  mude  at  the  hearings  without 
prior  notice,  but  may  be  suhiert  to  lime 
constraints,  at  the  dis(  retion  of  the 
hearing  ofricer  Statements  should  not 
repeat  mformiition  already  presented  in 
written  comments,  but  should  address 
additional  information  or  issues 
Lcciitions  for  Ihe  hearings  are 
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In  Washington — 

Sheraton  Inn.  8727  Colesville  Rd., 
Stiver  Spring,  MD  20910. 

Fn  Las  Vegas — 

Thomas  M  Mack  Center.  4505  South 
Maryland  Parkway.  Las  Vegas.  Nevada 
80154. 
POM  mmrHim  information  contact: 

James  M  Hardin.  Ejivironmental 
Standards  Branch,  Cntena  and 
Standards  Division  (ANR-4eO).  Office  of 
Radiation  Programs.  Environmental 
Protection  Agency.  Washington,  DC 
20460.  (202)  475-4«10. 

•Um^MINTAftV  INFOMMATIOM: 

Tabu  of  Cootants 

L  Definiliont 
A  Terms 
B.  Acronymi 

II  Overview  of  Proposed  Actions 

A  Safe  or  Acceptable  Risk  Policy 

Approaches 
B  Ample  Margin  of  Safety  Decision 

III  Histonr:al  Background  of  Radiation 

NESHAPi 
IV,  Charactenzation  of  the  Risks  of  Radiation 
A  Stiurr.es  of  Radiation 
B  Health  Effects  of  Radiation 
C  Risk  Assessment 
D  Computer  Models 
E.  Effective  Dose  Equivalent 
P  Science  Advisory  Board  Review 

V  Decision  to  List  I'nder  Section  112 

VI  FJ^A  .NESKAPs  Policy 

A.  Le^i  Framework  tinder  Vinyl  Chioniie 
B  Survey  of  Societal  Risk 
C  CenermI  .NESIIAP  Policy  Considerations 
D  Risk  Measures  Considered  in  N'ESHAP 

Piiluy  Approachet 
P..  I'ncertaintiei  in  Risk  Measures 
K  TechnoloRy  Availability  and  Pldnt 

Clo»iire  (^onsiderationi 
G  Desi.nption  of  Alternative  Policy 

Approaches 
H  Formdt  of  Sliindardi 

VII  Discussion  of  Source  C^dtegones 
A  Department  of  Fjiergy  Facilities 
n  Nuclear  Regulatorv'  Commissiiin 

bi  ensed  and  .Non  DClE  Federd.  1  ,ic  ihlieM 
C  L'ranimum  Fuel  Tycle  F«(,ililii>s 
n  FJemen'.al  Phnsphnnjs  Pldnts 
E.  C<ial  Fired  L'tility  and  Industridl  boilert 
K  Mitih  level  Nuclear  Waste  Disposnl 

Frti , lilies 
(;  Radon  Ri  'eases  From  Department  of 

Fjiervv  Fa(  ihties 
H  Ph(nphtn(\p«um  Slacks 
I   t 'n.liTground  LTanium  Mines 
I  Surfrtie  t'rani'im  Mines 
k   fpero'inx  L'ri,.Ti..ni  Mill  Tailin^n  Piles 
1.  Dispi  nal  (if  framum  Mill  Tailings  Piles 
\1U   Ij'K  li  I^.■l!.^'^  Raised  (ly  Part  ps  in  Ihe 

Raiii.in.ii  1,  les  Ijiijjatun 

IX  Rpqiii-i!  f.ir  C^Limnierits 

X  Misreji.irt  <  us 

I.  Derinitiofu 

A   Terms 

Activity.  The  amount  of  a  radioictive 
material   It  is  a  measure  of  the 


transformation  rate  of  radioactive  nuclei 
at  a  given  time.  The  customary  unit  of 
activity,  the  curie,  is  3.7x10'°  nuclear 
transformations  per  second. 

Agreement  state.  Any  state  with 
which  the  Nuclear  Regulatory 
Commission  or  the  Atomic  Energy 
Commission  has  entered  into  an 
effective  agreement  under  subsection 
274(b)  of  the  Atomic  Energy  Act  of  1954. 
as  amended  68  Stat.  919. 

Annualized  cost.  The  equivalent 
uniform  annual  net  disbursemenL 

By  product  material.  Any  radioactive 
material  (except  source  material  and 
special  nuclear  material)  yielded  in  or 
made  radioactive  by  exposure  to  the 
radiation  incident  to  the  process  of 
producing  or  utilizing  special  nuclear 
material  and  wastes  from  the  processing 
of  ores  primarily  to  recover  their  source 
material  content. 

Effective  Dose  Equivalent  (EDE).  A 
risk-weighted  average  of  the  organ  dose 
equivalents.  The  effective  dose 
equivalent  has  the  same  risk  (for  the 
model  used  to  derive  the  weighting 
factors)  as  a  uniform  dose  equivalent  to 
all  organs  and  tissues.  For  the  purposes 
of  this  standard,  "effective  dose 
equivalent"  means  the  result  of  the 
calculation  used  to  determine  the  dose 
eqivaient  to  the  whole  body,  by  taking 
into  account  the  specific  organs 
receiving  radiation  and  the  radiation 
effective  dose  eqivaient  to  the  body  as  a 
whole.  The  method  used  to  calculate  the 
dose  is  described  in  detail  in  the 
International  Commission  on 
Radiological  Protection's  Publication 
No.  26. 

Half-life.  The  time  in  which  half  the 
atoms  of  a  particular  radioactive 
substance  transform,  or  decay,  to 
another  nuclear  form. 

Incidence.  This  term  is  used  to  denote 
t)ie  number  of  fatal  cancers  in  a 
population.  Other  health  effects  (non- 
fatal cancers,  genetic,  and 
developmental)  are  noted  separately. 

Maximum  individual  risk.  The 
additional  cancer  n.sk  of  a  person  due  to 
exposure  for  a  70-year  lifetime  at  a  point 
of  maximum  concentration  of  a  emitted 
pollutant. 

Pathway.  A  method  or  way  that 
radionuclides  mipht  contaminate  the 
environment  or  reach  people,  e.g.  air. 
food. 

Radionuclide.  A  type  of  atom  which 
spontaneously  undergoes  radioactive 
Cet  ay 

Source  term.  The  amount  of 
emisbsions  from  a  source,  eiiher 
estimated  measured  or  ri'ported,  that  is 
u.sed  in  ttir  risk  assessment. 

Traiis'.uunic.  An  elemt-nt  with  an 
atomic  number  greater  tlian  the  atomic 
run.lier  of  uranium. 


Uranium  fuel  cycle.  The  operations  of 
milling  of  uranium  ore,  chemical 
conversion  of  uranium,  isotopic 
eiunchment  of  uranium,  fabrication  of 
uranium  fuel,  generation  of  electricity  by 
a  light-water-cooled  nculear  power  plant 
using  uranium  fuel,  and  reprocessing  of 
spent  uranium  fuel,  to  the  extent  that 
these  directly  support  the  production  of 
electrical  power  for  public  use  utilizing 
nuclear  energy.  This  definition  does  not 
include  mining  operations,  operations  at 
waste  disposal  sites,  transportation  of 
any  radioactive  material  in  support  of 
these  operations  and  the  reuse  of 
recovered  non-uranium  special  nuclear 
and  by-product  materials  from  the  cycle. 

B.  Acronyms 

AEA— Atomic  Energy  Act,  42  U.S.C. 

2011  etseq. 
ALARA — As  low  as  reasonably 

achievable 
A\fC — American  Mining  Congress 
ANPR— Advanced  Notice  of  Proposed 

Rulemaking 
BACT — Best  available  control 

technology 
CAA— The  Clean  Air  Act,  42  U.S.C  7401 

et  seq. 
CAP-88 — Clean  Air  Act  Assessment 

Package — 1988 
CFR — Code  of  Federal  Regulations 
BID— The  Draft  Background  Information 

Document  prepared  in  support  of 

this  ndemaking  (Volume  1  of  the 

draft  EIS) 
ELA— The  Draft  Economic  Impact 

Assessment  prepared  in  support  of 

this  rulemaking  (Volume  2  of  the 

draft  EIS) 
EIS — Environmental  Impact  Statement 
DOE— United  States  Department  of 

Energy 
EDF — ^Environmental  Defense  Fund 
FPA— United  States  Environmental 

Protection  Agency 
fCi — femtonirie.  1  x  10'*  curie 
liLW — High  Level  Radioactive  Waste 
ICRP — International  Commission  on 

Radiological  Protection 
MSHA— Mining  Safety  and  Health 

Administration 
mrem — millirem.  1  x  10'  rem 
NAAQS — National  Ambient  Au-  Quality 

Standards 
NESHAP— National  Emission  Standard 

far  Hazardous  Air  Pollutants 
NCRP — National  Council  on  Radiation 

Protection  and  Measurements 
NRC — United  States  Nuclear  Regulatory 

Commission 
pCi — picocurie,  1  x  10"  "  cune 
UFC — Uranium  Fuel  Cycle 
UMTRCA— Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978.  42 
U.S.C.  7901.  et  seq. 


II.  Overview  of  Proposed  Actions 

Under  secbon  112  of  the  Clean  Air  Act 
(CAA1,  EPA  is  required  to  establish 
emission  standards  for  hazardous  air 
pollutants  at  a  level  which  provides  an 
ample  margin  of  safety  to  protect  public 
health.  In  Natural  Resources  Defense 
Council.  Inc.  v.  EPA,  824  F.2d  1146 
(1987)  (hereafter  referred  to  as  Vi.iy! 
Chloride],  the  Court  set  out  a  two-step 
decision  process  for  EPA  to  follow  in 
setting  NESHAPs  under  section  112.  The 
two  steps  are:  (1)  Determme  a  "safe"  or 
"acceptable"  health  risk  level  and  (2)  set 
the  standard  at  the  level — which  may  be 
lower  but  not  higher  than  the  "safe"  or 
"acceptable"  level — that  protects  public 
health  with  an  ample  margin  of  safety 
The  Administrator  may  instead  use  only 
one  step  to  set  standards,  but  if  he  does 
this,  he  may  not  consider  cost  or 
technology. 

As  discussed  in  detail  in  Section  VI  of 
this  notice,  the  Agency  is.  as  it  did  in  the 
proposed  Benzene  NESHAP.  53  FR 
28496.  proposing  four  alternative  policy 
approaches  for  making  these  two 
decisions  under  section  112. 
Commentors  should  understand  that  the 
final  decision  on  the  NESHAP  approach 
could  be  one  of  t_he  four  described  in 
this  notice  or  a  variation.  The  fmal 
policy  approach  and  the  relative  weight 
it  gives  to  the  various  risk  measures  and 
uncertainties  may  become  the 
framework  for  future  NESIL\Ps 
decisions  Consequently,  the  Agency  is 
interested  in  comments  on  general 
implications  of  the  various  policy 
approaches  in  addition  to  comments  on 
the  specific  applications  to  the  twelve 
radionuclide  source  categones 

The  framework  adopted  for  .NESHAPs 
does  not  apply  to  other  Agency 
programs  The  Court's  interpretation  of 
the  process  required  for  estahhshng 
NESHAPs  did  not  expend  to  rcyu'alory 
decisions  under  any  other  section  of  the 
CA.A  or  other  statute  adminiptered  by 
EPA:  therefore,  the  .Agency  does  not 
envision  applying  the  process  described 
bclow^  to  regulatory  judements  under 
other  Acts.  Regulatory  derisions  under 
other  Acts  v/ill  continue  to  be  made 
using  decisional  approaches  pursuant  to 
those  distinct  statuiory  mandates. 

The  va'-ious  policy  approaches  being 
proposed  differ  in  how  the  question  of 
acceptable  risk  is  addressed  and  in  how 
u.icertaintv  m  risk  measures  is 
ccnsidered  The  Agency  is  using  both 
the  four  propo.sed  approaches  and  the 
applications  of  the  appriDbches  to  the 
radionuclide  source  categories  as  a 
means  to  further  frame  the  public  debate 
on  these  questions  The  Agency  believes 
that  the  broad  ramifications  of  any 
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purticular  ■pproacii  for  ••tablishing 
•  cceplnble  rtik  levolt  for  all  ISTESHAP* 
•hould  be  iub|«ct  to  informed  public 
debate 

A  Safe  or  Accttptabh  Risk  Policy 
Approaches 

Each  of  the  four  approaches  tredts  the 
acceptable  rlik  decUlon  differently  The 
major  charactenitici  of  the  four 
proposed  approaches  to  acceptable  nsk 
and  ample  margin  of  safety  decisions 
are  described  below 

1   Approach  A.     CasebyCase 

Approach 

This  Is  the  only  approach  in  which  all 
the  health  Information,  nsk  measurt>s 
and  potential  biases,  underlying 
assumptions,  and  quality  of  the 
Information  (i  e..  uncertainties)  arp 
considered  to}<ether  in  the  acceptable 
nsk  decision.  The  preferred  level  for  the 
maximum  individual  lifetime  risk  in  this 
apprt>ach  Is  10  *  or  less;  however, 
different  results  for  specific  source 
categories  may  b«  reached  based  on 
consideration  of  all  the  available 
Information. 

2.  Approach  B.     Incidence  Based 
Approach 

This  approach  only  ctjnsulers  FPA's 
best  estimate  of  the  total  Incidence  of 
fatal  cancer  in  the  acceptable  nik 
decision  The  other  health  Informathm, 
including  individual  nsk  and  the 
uncertainties,  are  not  cimsidered  until 
the  ample  margin  step  The  incidence 
level  being  proposed  as  acceptable  Is  no 
more  than  1  case  of  fatal  rani  er  per  year 
per  source  category 

3  Approach  C      1  -  10  *  or  Less 

Staximum  Indivulual  Rnk  Approni  h 

For  this  rtppruiti  h.  the  only  pariimeler 
(.onsiiifff-il  in  determining  acceptable 
risk  Id  h.r  \  s  best  estimate  of  the 
niiiximum  indivuliml  lifetime  nnk  of 
fatal  cancer  The  other  health 
information  in(  luding  nu  idem.e  iind  the 
uncertainties,  are  lonsniered  in  the 
Hmple  margin  step    In  Ihij  apprnrfi  h.  a 
maximum  individual  lifetime  ruk  of  no 
greater  than  1  ■  ID   *  is  ai  i  epialile 

4  Approai  h  I)   1  •  10  •  or  l.*?8s 
Maximum  Indivulual  Risk  Appruai  h 

This  appruaiii  is  iimilar  to  Apprnui.h 
C.  however,  «<  <  eptable  risk  is  defined 
as  a  maximum  individual  lifetime  risk  of 
nt)  greater  than  1-10   • 

B.  Ample  Marym  of  Safety  Dei  ision 

This  derision  is  made  separately  after 
the  safe  determination  has  been  made 
The  Administrator  considers  all  the 
health  risk  measures  as  well  as  the 


technological  feasibility,  costs, 
estimation  uncertainties,  economic 
impact!  of  control  technologies  and  any 
other  relevant  Infonnation.  An  issue  that 
anses  in  this  decision  is  whether  to 
require  all  technologically  feasible 
controls  which  are  affordable  no  matter 
how  small  the  dsk  reduction. 

III.  Hiatorical  Backsround  of  Radiabon 
NESHAPa 

On  December  27,  1979.  KTA  listed 
radionuclides  as  a  hazardous  air 
pollutant  under  section  112  of  the  CAA 
\U  Vn  7673a  (December  27.  1979]]  EPA 
determined  that  radionuclides  are  a 
known  cause  of  cancer  and  genetic 
damage  and  that  radionuclides  cause  or 
contnbute  to  air  pollution  that  may 
reasonably  be  anticipated  to  result  in  an 
increase  in  mortality  or  an  increase  in 
senous  irreversible  or  incapacitating 
reversible  illness,  constituting  a 
hazardous  air  pollutant  as  defined  by 
section  112(a)(1),  EPA  then  determined 
that  radionuclides  presented  a  nsk 
warranting  regulation  under  section  112. 
and  listed  the  pollutant  under  that 
section.  Having  listed  radionuclides  as  a 
hazardous  air  pollutant,  EPA  was  then 
required  by  section  112(b)(1)(B)  to 
establish  National  Emissions  Standards 
for  Hazardous  Air  Pollutants 
(NESHAPs)  at  the  'level  which  [in  the 
judgment  of  the  Administrator]  provides 
an  ample  margin  of  safety  to  protect  the 
public  health  from  such  hazardous  air 
pollutant,  '  or  find  that  they  are  not 
hazardous  and  delist  them 

On  April  8,  1983,  EPA  proposed 
standards  regulating  radionuclide 
emissions  from  four  source  categories: 
(1)  Elemental  phosphorus  plants.  (2) 
DOE  facilities,  (3)  NRC  licensed 
facilities  and  n  on  DOE  federal  facilitie.s 
(NRC-licensees).  and  (4)  underground 
urHnium  mines  The  Agency 
mmultHneously  proposed  its  decision  not 
to  regulate  several  other  categories:  (1) 
Coal  fired  boilers.  [2]  the  phosphate 
industry,  (3)  other  extraction  industries. 
(41  uranium  fuel  cycle  facilities,  (.S) 
uranium  mill  tailings.  (6)  high  level 
radiiiactive  waste  facilities,  and  (7)  low 
energy  accelerators  [48  FR  1507fl  (.Apnl 
fl  \m.\]]  In  February  1S64,  the  Sierra 
Club  filed  suit  in  the  V  S  Distnct  Court 
for  the  Northern  District  of  California  to 
compel  EP.^  to  take  final  action  on  the 
proposed  standards  Sierra  Club  v 
Hut  kflahaus.  No  ft4-065fl  EPA  was 
subse(iuently  ordered  by  the  Court  to 
promulgate  final  standards  or  make  a 
finding  that  radionuclides  are  not 
hazardous  air  pollutants  and  delist 
them. 

In  October  1984.  EPA  withdrew  the 
proposed  emission  standards  for 
elemental  phosphomi  plants,  DOE 


facilities,  and  NRC  licenteea,  finding 
that  the  control  practices  already  in 
effect  for  those  categories  protected  the 
public  from  exposure  to  radionuclides 
with  an  ample  margin  of  safety.  EPA, 
therefore,  concluded  that  no  additional 
regulobon  would  be  necessary  [49  FR 
43906  (October  31,  1984)]. 

In  the  notice,  FJ'A  also  withdrew  the 
proposed  standard  for  underground 
uranium  mines  but  stated  its  intention  to 
promulgate  a  different  standard  for  that 
category  and  simultaneously  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  for  radon-222 
emissions  from  underground  uranium 
mines  to  solicit  additional  information 
on  control  methods.  EPA  also  published 
an  ANPR  for  radon-222  emissions  from 
licensed  uranium  mills.  EPA  affirmed  its 
decision  not  to  regulate  the  other 
categories  coal-fired  boilers,  the 
phosphate  industry,  other  extraction 
industries,  uranium  fuel  cycle  facilities, 
and  high  level  radioactive  waste.  The 
Agency  decided  not  to  regulate 
phosphogypsum  stacks  under  section 
112  at  that  time,  but  instead  to  further 
study  the  category  to  determine  whether 
the  need  for  a  standard  existed. 

On  December  11,  1984,  the  U.S. 
District  Court  for  the  Northern  District 
of  California  found  EPA  in  contempt  of 
its  order  to  promulgate  final  standards 
and  again  directed  that  EPA  issue  final 
radionuclide  emission  standards  for  the 
original  four  categones  or  make  a 
finding  that  radionuclides  are  not 
hazardous  air  pollutants.  EPA  complied 
with  the  court  order  by  promulgating 
standards  for  radionuclides  emissions 
from  elemental  phosphorus  plants.  DOE 
facilities,  and  NRC-licensees  (50  FR  7280 
(February  6,  1985)]  and  a  work  practice 
standard  for  radon-222  emissions  from 
underground  uranium  mines  [50  FR 
15385  (Apnl  17,  1985)].  On  September  24. 
1986.  EPA  promulgated  a  final  rule 
regulating  radon-222  emissions  frijm 
licensed  uranium  mill  processing  sites 
by  establishing  work  practices  for  new 
tailings  [51  FR  34056  (September  24 
1986)1 

The  Environmental  Defense  Fund 
(EDF)   the  Natural  Resources  Defense 
Council  (NRDC),  and  the  Sierra  Club 
filed  petitions  for  review  of  the  October 

1984  withdfHwals  and  final  decisions 
not  to  regulate,  the  February  1985 
standards  for  the  three  source  categories 
and  the  Apnl  1985  standard  for 
underground  uranium  mines.  The  April 

1985  standard  for  underground  uranium 
mines  was  also  challenged  by  the 
Amencan  Mining  Congress  (AMC)  In 
November  1986.  AMC  and  EDF  filed 
petitions  challenging  the  standard  for 
licensed  uranium  mill  processing  sites. 


On  July  28, 1987,  the  U.S.  Court  of 
Appeals  for  the  DC  Circuit  remanded  to 
the  Agency  an  emissions  standard  for 
vinyl  chloride  which  had  also  been 
promulgated  under  section  112  of  the 
CAA.  The  Court  in  Vinyl  Chloride 
concluded  that  the  Agency  improperly 
considered  cost  and  technological 
feasibility  without  first  making  a 
determination  based  exclusively  on  risk 
to  health. 

In  light  of  that  decision.  EPA 
concluded  that  the  standards  for 
elemental  phosphorus  plants,  DOE 
facilities,  NRC-licensees.  and 
underground  uranium  mines  should  be 
reconsidered  and  on  November  16, 1987. 
moved  the  Court  for  a  voluntar\'  remand 
of  those  NESHAPs.  EPA  also  agreed  to 
reexamine  all  issues  raised  by  the 
parties  to  the  litigation.  On  December  8, 
1987,  the  Court  granted  EPA's  motion  for 
voluntary  remand  and  established  a 
time  schedule  for  EPA  to  propose 
regulatory  decisions  for  all  radionuchde 
source  categories  within  180  days  and 
finalize  them  within  360  days.  On  March 
17.  1988,  the  Court  granted  a  subsequent 
EPA  motion  and  modified  the  order  to 
require  proposed  regulatory  decisions 
by  Februarj'  28. 1989  and  final  action  by 
August  31, 1989. 

On  April  1. 1988.  EPA  also  requested  a 
remand  for  its  standard  for  licensed 
uranium  mill  tailings  On  August  3,  1988 
the  Court  granted  EPA'a  motion  and  put 
the  uranium  mill  tailings  NESHAP  on 
the  same  schedule  as  the  other 
radionuclide  NESHAPs. 

On  remand,  EPA  intends  to  take  a 
"fresh  look"  at  the  risks  and  issues 
involved  in  regulating  or  not  regulating 
radionuclide  emissions  under  section 
112  of  the  CAA.  This  means  that  the 
Agency  is  not  bound  by  previous 
statements,  positions  or  decisions.  The 
Agency  will  or  will  not  regulate  sources 
based  on  whether  or  not  their  emissions 
protect  public  health  with  an  ample 
margin  of  safety  as  determined  during 
this  rulemaking. 

IV.  CharacteriuHoD  of  the  Risks  of 
Radiation 

A.  Sources  of  Radiation 

Every  day  each  person  is  exposed  to 
radiation  from  a  variety  of  natural  and 
manmade  sources.  Natural  sources  of 
radiation  include  cosmic  rays,  radon, 
and  other  terrestrial  sources.  Manmade 
radiation  includes  medical  and  dental  X 
rays,  fallout  from  above  ground  nuclear 
weapons  testing  and  indsutrial  sources. 

The  earth's  atmosphere  acts  as  a 
shield  to  cosmic  rays,  absorbing  much  of 
the  radiation.  People  receive  a  higher 
dose  of  cosmic  rays  at  higher  altitudes 
because  there  is  less  atmosphere  to 


shield  them  from  cosmic  rays.  For 
example,  people  living  in  the  mountains 
receive  a  higher  dose  than  people  living 
at  sea  level,  and  people  ar^  exposed  to 
even  higher  levels  when  flying  in  an 
airplane.  Terrestrial  radiation  comes 
from  the  small  amount  of  radionuclides 
that  are  naturally  present  in  all  matter 
soil.  air.  food,  clothes,  and  even  our 
bodies. 

Radon  is  a  radionuchde  that  is 
produced  as  a  radioactive  decay  product 
of  the  radium  which  is  naturally  found 
in  soil.  Radon  is  always  present  in  the 
ambient  air  where  it  poses  some  health 
risk.  In  addition,  radon  often  gets 
trapped  in  homes,  leading  to  even  higher 
health  risks.  EPA  has  issued 
recommendations  to  homeowners  for 
reducing  these  risks 

This  rulemaking  deals  with  sources  of 
radionuclide  emissions,  including  radon, 
from  industrial  sources.  Although  the 
amount  of  radiation  dose  that  most 
people  receive  as  a  result  of  these 
emissions  is  lower  than  their  natural 
background  dose,  the  resulting  risk  can 
still  be  signficant.  A  source  does  not 
present  an  acceptable  risk  simply  by 
being  less  than  natural  background.  It  is 
important  to  note  that  total  background 
radiation  from  all  sources,  including 
naturally  occurring  radon,  results  in  a 
calculated  maximum  lifetime  risk  of 
fatal  cancer  of  approximately  1 XIO"'.  In 
most  cases.  little  can  be  done  to  reduce 
most  of  this  radiation  exposure  which 
people  receive  from  natural  background. 

Industrial  sources  of  radionuclide 
emissions  in  the  air  include  a  wide 
variety  of  facilities,  ranging  from  nuclear 
power  facilities  to  hospitals  to  uranium 
mill  tailing  piles.  Industry  uses  hundreds 
of  distinct  radionuclides  in  solid,  liquid, 
and  gaseous  forms,  emitting  different 
types  of  radiation  (alpha,  beta,  gamma) 
at  various  energy  levels. 

Industrial  sources  of  radionuclide 
emissions  fall  into  two  major  categories. 
The  industries  that  use  radioactive 
materials  have  emissions  as  a  result  of 
an  inabihty  to  completely  contam  the 
materials  they  use.  For  example, 
hospitals  use  radionucUdes  as  part  of 
their  radiology  departments.  Since  many 
of  the  radionuchdes  they  use  are  gases, 
liquids  capable  of  evaporation,  or  sohds 
capable  of  subhmation.  some 
radionuclides  inevitably  are  released 
into  the  environment.  The  other  type  of 
source  is  that  which  releases 
radionuclides  (usually  radon)  as  an 
unintended  consequence  of  other 
activity ,  such  as  mining  or  milling.  An 
example  of  this  is  phosphogypsum 
stacks.  These  piles  emit  radon  because 
radium  (from  which  radon  is  produced 
by  radioactive  decay)  is  found  naturally 


in  the  same  soils  that  are  the  source  of 
pi  osphate  rock. 

B.  Health  Effects  of  Radiation 

The  level  and  type  of  hazard  po«i-d  by 
radionuclides  vary  depending  on  such 
characteristics  as  the  radionuclide's 
radioactive  half-life,  the  type  of 
radiation  it  emits,  the  energy  level  of  the 
emiS8ion(s).  and  its  ability  to 
concentrate  in  the  body  Different 
radionuclides  will  irradiate  different 
parts  of  the  body  causing  different  tj-pes 
uf  cancers. 

There  are  three  major  types  of  long- 
term  health  impacts  from  exposure  to 
radiation;  Cancer,  hereditary  effects, 
and  developmental  effects  en  fetuses 
such  as  mental  retardation.  Since  Ihcre 
is  such  a  strong  basis  for  quantifj  ;rig  the 
nsk  from  fatal  cancers.  EPA's 
consideration  of  fata!  cancers  is  the 
driving  force  in  this  rulemaking 
However,  it  is  important  to  note  thai 
other  health  effects  have  been 
considered  as  well  in  the  rulemaking 
The  other  effects  are  not  specifically 
addressed  in  this  discussion  because 
none  of  them  pose  a  more  severe  nsk  lo 
health.  Therefore,  judging  the  nsk  of 
total  fatal  cancers  acceptable  is  fudging 
the  other  effects  acceptable.  In  addition, 
nsk  distiibution  of  health  effects  from 
radiation  from  most  of  the  sources 
considered  for  regulation  show  that  faidl 
cancers  occur  much  more  frequentiv 
than  non-fatal  cancers  and  cancers 
generally  occur  more  often  than  gertettc 
or  developmental  effects  For  &our(#s 
that  emit  radon,  no  genetic  or 
developmental  effects  and  ver^  lew  r»or>- 
fatal  cancers  are  expected 

Numerous  studies  have  demonsirwii-d 
that  radiation  is  a  carcinogen  li  is 
assumed  that  there  is  no  completely 
risk-free  level  of  exposure  of  radiation 
for  cancer.  The  risks  from  radiation 
have  been  observed  in  studies  of 
workers  and  of  the  survivors  of 
Hiroshima  and  Nagasaki.  This 
information  has  been  verified  with 
studies  of  animals  in  the  laboratory 
However,  the  effects  of  doses  a!  low 
levels  of  exposure  can  only  be  predicted 
by  extrapolating  from  the  observed 
effects  at  higher  doses  since  cancer* 
caused  by  radiation  cannot  be 
distinguished  from  ones  with  other 
causes.  Some  pollutants  cause  diseases 
that  are  unique  to  the  f>ollutanl,  for 
example,  asbestos  and  asbestosis 
Radiation,  however,  causes  the  same 
types  of  cancers  that  are  caused  by 
other  factors,  such  as  leukemia  and  lung 
and  liver  cancer.  Since  these  cancers  are 
not  unique  to  radiation  effects,  it  is 
impossible  to  differentiate  cancers 
caused  by  radiation  from  other  cancers 
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The  kecond  (yp«  of  effect  la  the 
Induction  of  hereditary  effect!  in 
dlic«ndMntt  of  exposed  p«r«on«.  which 
vary  in  degr««  und  may  be  fatal.  It  Is 
assumed  that  thera  Is  no  completely 
nsk  fr««  level  of  exposure  for  hereditary 
effects  Although  hereditary  effects  have 
b«en  observed  In  expfldmental  animals 
at  high  doses,  they  have  not  b«M»n 
conflrmetl  at  low  doses  In  studirs  of 
humans 

Based  on  extensive  scientific 
tvidenr4i.  it  Is  prudent  to  assume  that  at 
low  levels  of  exposure,  the  risk  of 
Incurring  either  cancer  or  hereditary 
effects  IS  linearly  proportional  to  the 
dos«  received  In  the  revelant  tissue. 
However,  the  seventy  of  either  effect  is 
not  related  to  the  amount  of  dose 
receivetl  That  is.  once  a  cancer  or  an 
hereditary  effect  has  been  induced,  its 
seventy  is  independent  of  the  dose 

Regarding  cancer,  there  continues  to 
b«!  divided  opinion  on  how  to  tnterp«ilate 
between  the  absence  of  radiation  effect 
at  lero  dose  and  the  observed  effects  of 
radiation  (mostly  at  high  doses)  in  order 
to  estimate  the  most  probable  effects  Ht 
doses  that  represent  small  Increases 
ab<ivt*  natural  barJiground  radiation. 
Most  scientists  believe  that  available 
data  best  support  use  of  a  linear  model 
for  estimating  such  effects.  Others, 
however,  believe  that  other  models, 
which  usually  predict  somewhat  lower 
nsk.  pnivide  better  estimates  These 
ilifferences  of  opinion  have  not  h>een 
resolvi'd  to  d/ita  by  studies  of  the  "fferts 
of  radiation  in  humnns,  the  most 
Important  of  which  are  those  of  thf> 
«urvi\  ors  of  the  lliroshinia  and 
NdgdH.iki  atomic  bombs  It  is  important 
lo  note  that  no  one  receives  a  zero  dose 
of  radiiition  All  dones  received  by 
people  as  a  result  of  emissions  from 
induhiriHl  sources  tue  m  addition  to  the 
nHtural  background  dose 

Studies  are  now  underwiiy  to  reassess 
rrtdirttion  dose  calculations  for  these 
survivors  and  to  provide  improved 
estimates  of  nsk  These  studies  may 
redu(  e  the  uncertainty  associated  with 
extrnpoNMon  from  high  doses  to  low 
doses    Ihese  studies  may  also  result  in 
an  mr.rea.ie  of  the  estimated  risk  per 
unit  dose  But  ihey  will  not  address  the 
(juestion  of  whether  a  threshold  exists 
EPA  is  monitoring  the  progress  of  this 
work  and  will  initiate  reviews  of  the 
nsks  of  exposure  lo  low  levels  of 
radiation  upon  its  completion 

It  could  be  argued  that  the  approach 
taken  understates  the  nsk  to  an  exposed 
individual.  Two  important  and 
unquantifiable  factors  can  lead  to  an 
underestimation  of  nsk.  The  first  is  the 
possibility  of  greater  susceptibility  of 
some  members  of  the  population  to 
radiation.  The  other  factor  that  EPA 


cannot  quantify  is  the  synergistic  effects 
of  radiation  with  other  pollutants 
Radiation  is  only  one  of  ■  number  of 
carcinogens  in  the  environment.  While 
EPA's  relative  nsk  model  takes  into 
account  the  effect  of  chemicals  that  are 
widely  distributed  In  the  environment, 
there  are  hundreds  of  chemicals  that  are 
concentrated  in  local  areas,  and  the 
effects  of  these  chemicals  are  not  and 
can  not  be  taken  into  account. 

C  Risk  Asaesament 

EPA  estimates  numencal  nsk  in 
several  ways  in  this  rulemaking.  One  is 
the  maximum  risk  to  which  any 
individual  would  be  exposed  for  his  or 
her  entire  lifetimes,  70  years  on  the 
average.  Another  is  to  estimate  the 
number  of  fatal  cancers  that  will  be 
caused  by  the  annual  radionuclide 
emissions  from  the  studied  facility 
Another  is  to  estimate  how  many 
persons  within  a  certain  distance  of  a 
source  of  pollutant  emissions  are  at 
what  level  of  individual  risk.  A  risk 
distribution  estimates  how  many 
p>ersons  within  a  certain  distance  of  a 
source  of  pollutant  emissions  are  at 
what  level  of  individual  risk.  Typically, 
the  distribution  is  given  for  10-fold 
increments  of  individual  nsk.  Such  a 
distnbution  provides  the  decisionmaker 
with  information  on  both  the  individual 
risk  level  for  those  exposed  and  the 
number  of  persons  exposed  at  each 
level  For  NESHAP  and  other  decisions, 
the  Agency  has  examined  nsk 
distnbutions  both  as  measures  of  nsk 
and  to  compare  the  effects  of  various 
strategies  for  nsk  reductions  across  a 
source  category 

In  attempting  to  make  these  estimates. 
KPA  has  tned  at  all  times  to  give    best 
estimates"  of  the  radionuclide 
concentrations  in  the  environment  and 
individual  and  population  risks 
Wherever  possible,  measured  or 
reported  data  of  emissions,  meteorology 
and  population  were  used  Where 
estimates  were  used.  EPA  has  tried  to 
use  the  most  likely  numbers  in  its 
assessments  When  model  facilities 
were  used,  they  were  designed  to  be 
representative  of  actual  facilities  EPA's 
risk  assessments  are  based  on  a  current 
"snapshot"  of  each  industrial  source 
category  as  it  now  stands  EPA  has  not 
estimated  the  maximum  conceivable 
nsks  that  may  result  from  the  facilities 
analyzed  at  some  point  in  the  future 
Future  nsk  may  be  higher  or  lower 
depending  on  whether  people  move 
closer  lo,  or  further  away  from,  the 
facilities  studied  and  whether  the 
emissions  from  those  facilities  increase 
or  decrease.  This  is  not  to  say  that  there 
is  little  or  no  uncertainly  in  the  final 
results.  As  in  all  such  assessments,  the 


analysis  have  considerable  uncertainly. 
EPA's  analysis  are  not  designed  to 
coruislently  over-  or  underestimate 
risks. 

The  level  of  uncertainty  is  greater  in 
the  estimate  of  the  maximum  individual 
risk  than  in  the  estimate  of  population 
risk.  Many  possible  errors  in  analysis 
cancel  out  in  assessments  of 
populations.  For  example,  the  results 
from  pollutant  dispersion  models  may 
be  in  error.  For  example,  local 
meteorological  conditions  may  cause 
more  radionuclides  to  go  in  one 
direction  than  another.  This  effect  may 
cause  an  over-  or  underestimate  of  the 
maximum  individual  risk,  depending  on 
where  the  most  exposed  individual  is 
located.  However,  this  source  of  error 
tends  to  be  less  important  in  population 
estimates,  since  the  analysis  integrates 
individual  doses  to  a  large  number  of 
people.  If  one  person  gets  a  larger  risk 
due  to  local  dispersion  effects,  it  means 
that  another  person  is  getting  less. 
Consequently,  when  the  individual  risks 
are  summed,  local  conditions  will  not 
cause  a  serious  error  in  the  value  for 
total  population  risk. 

In  estimating  the  radiation  exposure 
to  the  meet  exposed  individual,  EPA 
assumes  that  the  person  receiving  the 
maximum  individual  risk  lives  for  a 
lifetime,  an  average  of  70  years,  at  the 
same  site  EPA  has  assumed,  a  prion. 
that  the  person  exposed  to  the  maximum 
individual  risk  lives  at  the  point  of 
maximum  exposure  his  whole  life  EPA 
then  makes  its  best  estimate  of  the  risks 
to  the  individual  of  living  his  entire 
lifetime  under  a  set  of  certain 
conditions. 

EPA  makes  this  assumption  as  a 
matter  of  policy  and  does  not  believe 
that  it  undercuts  the  accuracy  of  risk 
assessments.  It  is  not  meant  to  be  a 
"best  guess  ■  of  how  people  live.  EPA 
has  made  this  assumption  for  several 
reasons  First,  EPA  is  attempting  to 
estimate  the  maximum  individual  risk 
and  It  18  completely  possible  that 
someone  could  live  in  the  same  place  for 
that  persons  entire  life.  Use  of  different 
assumptions  could  lead,  in  some  cases, 
to  understanding  the  maximum  risk. 

Second,  a  considerable  fractions  or 
risk  can  occur  in  less  than  70  years  The 
effect  of  radiation  and  risk  are  not 
independent  of  age.  Children  appear  to 
be  a  more  susceptible  to  the  effects  of 
radiabon  than  adults.  In  addition,  due  to 
their  youth,  they  generally  have  a 
greater  chance  of  developing  the  cancer 
the  radiation  would  cause  (and  they  are 
less  likely  to  die  of  something  else 
before  they  die  of  cancer).  Due  to  these 
two  factors,  younger  people  are  at  a 
greater  risk  from  the  same  dose  than 


older  people.  (See  Table  1).  If  EPA  were 
to  reduce  the  number  of  years  of 
assumed  exposure  to  less  than  a 
lifetime,  it  would  be  unclear  what 
number  of  years  to  use  or  where  to  place 
those  years.  For  example,  should  EPA 
assume  that  the  person  hves  in  the  same 
place  from  birth  to  age  19  or  from  age  35 
to  50?  Generally,  in  the  first  case  the  risk 
is  6  times  greater  than  in  the  second 
case.  Finally,  the  difference  that  would 
be  caused  by  assuming  a  shorter  period 
of  exposure  is  not  very  significant.  For 
an  assumed  constant  rate  of  exposure, 
people  receive  over  60  percent  of  their 
total  lifetime  risk  during  their  first 
nineteen  years.  To  change  the  period  of 
exposure  from  70  years  to  the  first  19 
years  of  life  would  change  the  final 
result  by  less  than  a  factor  of  2. 

Tabi^  1.— Age  Dependence  of  Risk 
Due  to  Whole  Body  Radiation 

(Assumed  Percentage  ot  Toial  Utetmne  Risk  As  A 
Function  Of  Ages  At  WtMch  Radiation  Exposjre 
Occurs] 


(age« 

I 

Percyrtage 

0^  kfetvne 

risk 

CumutaUve 

percentage 

olHelims 

risk- 

0  to  9 

30 
30 
20 
10 
10 

30 
60 
80 
90 
100 

lOlDiO               

20  to  34 „     __ 

asmsn 

50+ 

■  Expoeure  !•  at  a  constant  rate  tor  a  Stelime. 

D.  Computer  Models 

1.  Clean  Air  Act  Assessment  Package — 
1988  (CAP-68) 

In  this  rulemaking,  EPA  uses  the 
Clean  Air  Act  Assessment  Package — 
1988  (CAP-88)  in  risk  analysis  and  to 
estimate  the  dose  and  risk  resulting  from 
radionuclide  emissions  to  air.  CAP-88  is 
a  set  of  computer  programs,  data  bases 
and  associated  programs  that  model  the 
transport  of  radionuclides  from  the 
emission  point  through  the  environment 
to  exposed  human  populations  and 
estimates  the  resulting  dose  and  health 
impact.  For  more  information  on  the 
source  of  data  used  in  CAP-88.  see  the 
BID. 

a.  Environmental  transport  of 
radionuclides.  The  computer  program 
which  models  environmental  transport 
in  CAP-88  is  AIRDOS-EPA.  This 
program  uses  a  modified  Gaussian 
plume  equation  to  estimate  both 
horizontal  and  vertical  dispersion  of 
radionuclides  released  from  up  to  six 
sources.  The  sources  may  be  either 
elevated  stacks,  such  as  a  smokestack, 
or  reasonably  uniform  area  sources, 
such  as  a  pile  of  uranium  mill  tailings. 
Plume  rises  can  be  calculated  assuming 


either  a  momentimi-driven  or  buoyancy- 
driven  plume.  Assessments  are  done  for 
a  circular  area  within  a  radius  of  80 
kilometers  (50  miles)  around  the  facility 
AIRDOS-EPA  computes  radionuclide 
concentrations  in  air.  rates  of  deposition 
on  ground  surfaces,  concentrations  in 
food  and  intake  rates  to  people  from 
inhalation  of  air  and  ingestion  of  food 
produced  in  the  assessment  area. 
Estimates  of  the  radionuclide 
concentrations  in  produce,  milk  and 
meat  consumed  by  humans  are  made  by 
coupling  the  output  of  the  atmospheric 
transport  models  with  the  U.S.  Nuclear 
Regulatory  Commission  Regulatory 
Guide  1.109  terrestrial  food  chain 
models.  The  computer  program  PREPAR 
is  used  to  prepare  the  input  data  for  use 
by  AIRDOS-EPA.  This  is  done  to  insure 
proper  formatting  of  the  large  arrays 
required  to  do  environmental  transport 
calculations.  These  arrays  include  the 
agricultural  productivity  data, 
population  distributions  and 
meteorological  data.  PREPAR  also 
passes  on  information  on  the  fraction  of 
food  which  is  assumed  to  be  home- 
grown, the  fraction  taken  from 
production  within  the  80-km  assessment 
area,  and  the  fraction  of 
uncontaminated  food  imported  from 
outside  the  assessment  area. 

Population  distributions  are  generated 
with  the  utility  program  SECPOP.  which 
uses  a  data  base  of  1980  Census  data. 
Since  census  enumeration  districts  vary 
widely  in  their  size,  the  census  data 
base  is  not  very  precise  at  estimating 
population  groups  close  to  the  facility, 
and  the  arrays  have  to  be  modified  with 
supplemental  site  specifrc  data. 

Meteorological  data  required  to 
estimate  the  dispersion  of  radionuclides 
in  air  is  either  supplied  from  on-site 
weather  stations  or  generated  from 
stability  arrays  (STAR  files)  which  are 
available  from  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
U.S.  Department  of  Commerce.  These 
data  are  generated  from  weather  data 
reported  from  airports  across  the  nation 
and  include  the  frequencies  of  wind 
direction,  wind  speed  and  stability 
category.  Where  on-site  data  are  not 
available,  and  a  reporting  station  is  not 
close  by,  data  are  selected  from  the 
nearest  reporting  station  judged  to  have 
similar  weather  conditions.  The  annual 
average  rainfall  rate  is  estimated  for 
each  facility  from  historical  climatic 
data. 

b.  Estimation  of  dose  and  risk.  The 
computer  program  RADRISK  is  used  to 
estimate  dose  and  risk  conversion 
factors.  Factors  are  provided  for  the 
pathways  of  Ingestion  and  inhalation 
intake,  ground  level  air  immersion  and 


ground  surface  irradiaboiL  Factors  are 
further  broken  down  by  particle  size, 
solubility  class  and  digestion  transfer 
factors.  These  factors  are  generated 
once  and  stored  in  a  data  base  for  future 
use.  The  data  base  used  for  the  1988 
rulemaking  is  RADRISK. V8401RBM.  For 
more  information  concerning  this  data 
base,  see  the  BID. 

Estimation  of  dose  and  risk  is  made 
by  the  program  DARTAB,  which 
combines  the  inhalation  and  ingestion 
intake  rates,  and  the  air  and  ground 
surface  concentrations  output  from 
AIRDOS-EPA  with  the  dose  and  risk 
conversion  factors  from  the  RADRISK 
data  base.  DARTAB  lisU  the  dose  and 
risk  to  the  maximum  individual,  the 
average  individual  and  the  collective 
population.  Doses  and  risks  are  further 
tabulated  as  a  function  of  radionuclide, 
pathway,  location  and  organ. 

DARTAB  also  tabulates  the  numl>er  of 
people  in  each  risk  category,  as  well  as 
the  number  of  health  effects  from  each 
risk  category.  Risk  categories  represent 
the  hfetime  risk  and  are  computed  by 
powers  of  ten  from  one  in  ten  (1  x  10  ') 
to  one  in  a  million  (1  x  10"  \ 

c.  Limitations  of  the  CAP-88 
methodology.  There  are  some  limitations 
in  the  mathematical  dispersion  models 
that  are  available  in  CAP-Sa  ITie  CAP- 
88  codes  have  been  verified,  and 
improvements  will  be  made  on  a 
continuing  basis  as  new  techniques 
become  available. 

While  up  to  six  stack  or  area  sources 
can  be  modeled,  all  the  sources  are 
modeled  as  if  co-located  at  the  same 
point:  that  is,  stacks  cannot  be  located 
in  different  areas  of  a  facility.  No 
correction  for  the  diffusion  introduced 
by  building  wakes  or  tip  downwash  can 
be  made.  Also,  area  sources  are  treated 
as  uniform  and  co-located.  Variation  in 
radionuclide  concentrabons  due  to 
complex  terrain  caiuiot  be  modeled;  all 
assessments  assume  a  flat  plain. 

Errors  arising  from  these  assumpbons 
will  have  a  negligible  effect  for 
assessments  where  the  distance  to 
exposed  individuals  is  large  compared 
to  the  stack  height  area  or  facility  size. 

d.  Verification  of  the  CAP~88 
methodology.  The  Gaussian  plume 
model  used  in  CAP-88  to  estimate 
dispersion  of  radionuclides  in  air  is  one 
of  the  most  commonly  used  models.  If 
produces  results  that  agree  with 
experimental  data  as  well  as  other 
models,  is  fairly  easy  to  work  with,  and 
is  consistent  with  the  random  nature  of 
turbulence. 

The  Office  of  Radiation  Programs  has 
made  comparisons  between  the 
predictions  of  annual-average  ground 
level  concentrabon  to  actual 
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envirorunental  maasununenU  and  found 
very  good  agreamenL  In  tha  recant 
pap«  •■Comparison  of  AJRDOS-£PA 
Prediction  of  Ground-Level  Airborne 
Radionuclide  Concentrations  to 
Measured  Values".  environinenLal 
monitoring  data  at  Hve  Department  of 
Energy  (DOE)  sites  were  compared  to 
AIRDOS-EPA  predictions.  EPA 
concluded  that,  as  often  as  not. 
AIRDOS-EPA  predictions  are  within  a 
factor  of  2  of  actual  concentrations. 

2  COMPLY 

Thl«  section  deals  with  the 
compliance  procedures  thai  the  Agency 
has  developed  to  implement  the 
NESHAPs  for  NRC-Iicensees.  Most  of 
the  estimated  fl.OOO  facilities  subject  to 
the  rule  possess  very  small  quantities  of 
radioactive  materials,  and  under  normal 
conditions  they  will  not  exceed  the 
standard. 

In  cooperation  with  the  National 
Council  on  Radiation  PtDtertton  and 
Measurrments  (NCRP).  a  group 
chartered  by  Congrwis  to  d»»velop  basic 
concepts  about  radiation  measurement 
and  protection,  EPA  has  developeti  a 
system  for  implementing  the  CAA  that  is 
easy  to  use  and  that  reduces  the  burtlen 
of  demonstrating  compliance  for  small 
facilities.  The  NCRP  assisted  the  Agency 
by  developing  a  simplified  screening 
model  allowing  the  regulated  community 
to  calculate  dose  base^l  on:  emissions  to 
the  atmoapbere.  distance  to  the  receptor, 
building  dimensions,  and  other  readily 
available  information.  The  NCRP  m<xlel 
employs  a  Gaussian  plume  air 
dispersion  modsi  which  was  modiTied  to 
take  mto  consideration  building  wake 
effects.  It  calculates  dose  throu^  four 
exposure  pathways:  Inhalation, 
ingestion,  immersion,  and  radionuclides 
deposits  on  the  ground.  It  was 
developed  by  the  NCRP  to  provide  a 
simple  method  for  calcidating  radiation 
doae  from  releases  of  radioactivity  to 
the  atmosphere. 

The  NCRP  model  is  intentionally 
designed  to  overestimate  the  dose  both 
to  maintain  simplicity  fur  hand 
calculation,  and  because  it  was  intended 
for  screening  purposes  only.  The  model 
is  presented  in  NCRP  Commentary  No. 
3.  "Screening  Techniques  for 
Determining  Compliance  with 
Environmental  Standards."  To  au>(ment 
these  procedures,  the  EPA  has 
developed  a  method  allowing  the 
regulated  community  to  estimate  a 
source  term  fur  the  models  in  lieu  of 
measured  release  rates.  Simple 
compliance  pro<:edure8  for  the  regulated 
communily  have  been  devised  based  on 
these  considerations. 

The  process  consists  of  providing  the 
regulated  rnnimunity  with  a  series  of 


ways  to  make  increasingly  more 
accurate  estimates,  depending  on  their 
potential  to  exceed  the  standard.  First,  a 
facility  can  ba  found  in  compliance  if 
the  quantity  of  radioactive  material 
poasessed  during  the  year  is  less  than 
that  listed  in  a  table  of  annual 
possession  quantities  (Appendix  E. 
Table  1).  The  table  of  annual  possession 
quantity  has  been  derived  using  EPA's 
emission  factors  in  collaboration  with 
the  NCRP  screening  model.  The  table 
assumes  that  the  nearest  resident  is  10 
meters  from  the  point  of  release  while 
food  is  produced  at  100  meters. 

A  facility  will  also  be  m  compliance  if 
the  average  annual  radionuclide 
emission  concentration  is  less  than  that 
listed  in  a  table  of  air  concentration 
levels  (Appendix  E.  Table  2).  This  table 
is  based  on  the  effective  dose  equivalent 
calculated  by  the  NCRP  screening  model 
assuming  that  the  resident  and  the 
source  of  food  production  are  located  at 
the  f)omt  of  release.  If  the  facility  is  not 
demonstrated  to  be  in  compliance  by 
using  these  tables,  it  can  establish 
compliance  by  estimating  a  dose  using 
the  NCRP  screening  model  with  a 
radiological  source  term  derived  using 
EPA  approved  emission  factors.  These 
procedures  are  described  in  "Guide  for 
Determining  Compliance  with  the  Qean 
Air  Act  Standards  for  Radionuclide 
Emissions  from  NRC-Licensed  and  Non- 
DOE  Federal  Facilities." 

A  user-friendly  computer  program 
cjilled  COMPLY  has  been  developed  to 
reduce  the  harden  on  the  regulated 
community.  The  Agency  has  also 
prepared  a  "User's  Guide  for  the 
COMPl.Y  Code"  to  assist  the  regulated 
community  in  using  the  code,  and  in 
handling  more  complex  situations  such 
as  multiple  release  points 

The  compliance  model  which  is  an 
extension  of  the  NCR?  screening  model, 
is  the  last  stage  of  the  COMPLY 
computer  code.  The  compliance  model 
was  developed  by  EPA  to  decrease 
overestimation  of  the  dose  estimates  by 
allowing  input  of  site-speciBc 
Information  by  user.  The  differences 
between  the  compliance  model  and  the 
screening  models  developed  by  NCRP 
are  as  follows: 

1.  The  compbance  model  allows  the 
use  of  more  complete  meteorological 
data — the  frequency  with  which  the 
wind  blows  in  a  given  direction  and  the 
average  wind  speed  in  that  dire<;tion  (a 
wind  rose). 

2.  It  accounts  for  momentum  or 
buoyant  plume  nse. 

3.  It  allows  for  a  more  precise 
delemunation  of  the  locations  for  the 
sources  of  food  production. 

4.  It  uses  more  realistic  pathway 
parameters  from  AIRDOS-EPA  as 


opposed  to  the  cooaervatiwe  pathway 
parameters  selected  by  NCRP  for 
screening  purposes. 

These  differences  make  the 
compliance  .nodel  more  realistic  than 
the  NCRP  model,  which  was  designed  to 
be  simple  enough  to  be  Implemented 
naing  a  hand  calculator.  Comparisons  of 
the  dose  calculated  using  the 
compliance  model  to  that  calculated 
using  the  AIRDOS-EPA  code  at  the 
same  air  concentration,  show  that  the 
two  codes  produce  essentially  the  same 
results  for  inhalation  and  immersion 
The  compliance  model  predicts  dose 
rates  that  are  somewhat  greater  than 
AIPnoS-EPA  values  for  ingestion  and 
radioactivity  deposited  on  the  ground. 

More  radionuclides  are  contained  in 
the  COMPLY  computer  code  than  are  in 
NCRP  Commenury  No.  3  and  the  tables 
to  calculate  dose  for  Subpart  I.  The 
Agency  intends  to  expand  the  list  of 
nuclides  for  the  hand  calculational 
procedures  and  is  interested  in  soliciting 
comments  on  v\hich  nuclides  should  be 
added. 

E.  Effective  Dose  Eqaivalent 

Since  1985,  when  EPA  proposed  dose 
standards  regulating  NRC-licensees  and 
DOE  facilities,  a  different  methodology 
for  calculating  dose  has  come  into 
widespread  use,  the  effective  dose 
equivalent  (EDE).  In  1987.  EPA.  in 
recommending  to  the  President  new 
standards  for  all  workers  exposed  to 
radiation,  accepted  this  methodology  for 
the  regulation  of  doses  from  radiabon. 
This  method,  which  was  originally 
developed  by  ICRP,  wdl  be  used  in  all 
the  dose  standards  proposed  by  EPA  in 
this  notice.  In  the  past.  EPA  dose 
standards  were  specified  in  terms  of 
limits  for  specific  oigan  doses  and  the 
-whole  body  dose."  a  methodology 
which  is  no  longer  consistent  with 
current  practices  of  radiation  protection. 

The  EDE  is  simple,  is  more  closely 
related  to  risk  and  is  recommended  by 
the  leading  national  and  international 
advisory  bodies.  By  changing  to  this 
new  methodology.  EPA  will  be 
converting  to  the  common  international 
method  for  calculating  dose.  This  will 
make  it  easier  for  the  regulated 
community  to  understand  and  meet  our 
standards. 

The  EDE  is  the  weighted  sum  of  the 
do.ses  to  the  individual  organs  of  the 
body.  The  dose  to  each  organ  is 
weighted  according  to  the  risk  that  dose 
represents.  These  organ  doses  are  then 
added  together  and  that  total  is  the 
effective  dose  equivalent  In  this  manner 
the  risk  from  different  sources  of 
radiation  can  be  controlled  by  a  single 


standard.  The  weighting  factors  for  the 
individual  organs  are  listed  in  Table  2: 

Table  2.— Weiqhtinq  Factors  for 
Individual  Organs 


Ogan 


Lung.. 


Thyroid 

GoriKtB _ 

Boneaurfaca 

Red  t>on«  marrow 
Remaindar 


Factor 

.12 
.15 
.03 
.25 
.03 
.12 
.30 


EPA  risk  models  differ  from  those 
underlying  the  ICRP  recommendations. 
The  risks  calculated  by  EPA  are  not 
strictly  proportional  to  the  EDE  derived 
using  ICRP  quality  factors  and  organ 
weighting  factors.  While  the  risk 
methodology  underlying  the  ICRP  EDE 
differs  from  that  used  by  EPA,  the 
widespread  acceptance  of  the  EDE 
approach,  and  the  small  likelihood  that 
a  regulation  based  on  this  concept 
would  allow  an  unacceptable  risk  make 
it  a  reasonable  basis  for  regidation 
under  the  CAA. 

F.  Science  Advisory  Board  Review 

Beginning  in  1984.  EPA's  Science 
Advisory  Board  (SAB)  has  conducted 
reviews  of  the  risk  assessment  methods 
used  in  this  rulemaking.  EPA  has 
worked  closely  with  the  SAB  with 
respect  to  their  comments  and  findings 
and  believes  it  has  been  responsive  to 
them. 

In  1984.  the  SAB  recommended  that 
available  scientific  information  be 
integrated  into  an  assessment  document 
that  would  lead  from  identification  of 
emission  sources  through  calculation  of 
radiation  dose  and  health  risk  and  the 
associated  degrees  of  uncertainty;  a  full 
explanation  of  procedures  to  be 
provided.  This  has  been  done  in  the 
Environmental  Impact  Statement 
accompanying  this  rulemaking. 

In  1988.  the  SAB  reviewed  the  dose- 
risk  conversion  factors  for  low-LET 
radiation  and  for  radon  and  the  source 
terms  and  environmental  pathway 
models  used  by  EPA  in  the  risk 
assessments  which  are  considered  in 
this  rulemaking.  Given  below  are 
specific  SAB  comments  and  the 
Agency's  responses: 

SAB  commenL  EPA  should  use  the 
effective  dose  equivalent  concept  for 
regulations  protecting  people  from 
exposure  to  radiation. 

EPA  response:  This  is  done  in  the 
proposed  rules. 

SAB  comment-  EPA  should  use  simple 
screening  methods  in  implementation 
procedures  such  that  only  the  largest 


users  of  radionuclides  are  required  to 
report  annually  to  EPA. 

EPA  response:  A  simple  screening 
procedure  is  proposed. 

SAB  comment  SAB  has  given  specific 
advice  on  risk  factors  for  low-LET  and 
for  radon. 

EPA  response:  The  SAB  approaches  to 
these  risk  factors  have  been  used  in  the 
risk  assessments  supporting  this 
rulemaking. 

SAB  comment:  EPA  should  improve 
presentation  of  risk  by  clearly  stating 
assessment  objectives,  presenting  the 
number  of  people  exposed  and  health 
impacts  in  terms  of  individual  risk 
ranges,  defining  input/output 
parameters  clearly,  and  comparing  risks 
with  commonly  encountered  risks. 

EPA  response:  Assessment  objectives 
are  carefully  defined  in  the  EIS  in  terms 
of  the  individuals  and  populations  at 
risk.  The  number  of  people  at  risk  and 
incidence  is  presented  by  range  of  risk. 
Summaries  of  inputs  and  outputs  of  the 
computer  code  models  have  been  placed 
in  the  docket.  Radiation  risks  are 
compared  with  other  risks  and  other 
radiation  control  recommendations. 

SAB  comment-  EPA  should  rigorously 
derive  quantified  uncertainty  estimates 
for  each  risk  assessment 

EPA  response:  This  is  a  large  task.  For 
the  short  term,  prior  to  the  final  rule,  we 
will  perform  parameter  sensitivity 
analysis  of  the  most  important 
parameters  using  simplifying 
assumptions.  For  the  long  term,  an 
Agency  task  group  has  been  formed  to 
plan  and  conduct  more  complete  studies 
of  the  uncertainty  question.  This  longer 
term  effort  will  take  a  number  of  years 
to  complete. 

EPA  acknowledges  the  uncertainty  in 
risk  estimates,  considers  them  when 
making  risk  management  decisions  and 
recognizes  that  a  quantitative 
expression  of  uncertainty  would  be  an 
improvement.  However,  it  does  not 
believe  that  the  quantitative  expression 
of  uncertainties,  which  are  themselves 
uncertain  to  a  degree,  would  change  the 
decisions  made  in  this  rulemaking.  For  a 
more  complete  discussion  of 
uncertainty,  see  chapter  7,  Volume  1  of 
the  EIS. 

SAB  comment:  Make  environmental 
transport  models  state-of-the-art. 
EPA  response:  The  task  group 
identified  above  will  oversee  the 
updating  of  risk  assessment  models  for 
radionuclides.  However,  the  SAB's 
recommendations  to  improve 
environmental  transport  models  involve 
modifications  of  second  order  pathways, 
such  as  adding  ingestion  of 
contaminated  soils  by  cattle  to  the 
existing  ingestion  pathways  of  cattle, 
correcting  for  the  short  range  effect  of 


the  presence  of  a  building  on  the  air 
dispersion  model  predictions  of 
radionuclide  concentrations,  and  using 
seasonal  parameters  to  describe 
agricultural  practices  instead  of  yearly 
averages. 

While  EPA  acknowledges  the 
desirability  of  making  such 
improvements,  we  believe  that  the 
results  of  implementing  these 
recommendations  would  make  only 
minor  changes  in  the  estimated  risks 
supporting  this  rulemaking. 

V.  Decision  to  List  Under  Section  112 

Section  122(a)  of  the  CAA  required 
EPA  to  make  a  determination  of  whether 
or  not  "emissions  of  radioactive 
pollutants  *   *   *  will  cause,  or 
contribute  to.  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health."  Once  an  affirmative 
determination  is  made,  that  section 
requires  EPA  to  either  hst  the  substance 
under  section  108(a)(1).  governing 
National  Ambient  Air  Quality  Standards 
(NAAQS).  111(b)(1)(A),  governing  New 
Source  Performance  Standards,  or 
112(b)(1)(A).  governing  NESHAPs.  EPA 
analyzed  numerous  studies  which 
indicated  that  exposure  to  radionuclides 
can  cause  three  major  types  of  health 
effects:  Cancer,  genehc  damage,  and 
developmental  effects.  After  considenng 
these  health  effects.  EPA  made  the 
determination  that  radionuchdes  cause 
or  contribute  to  air  pollution  which 
"may  reasonably  be  anticipated  to 
endanger  pubhc  health."  Because  EPA 
intended  to  regulate  carcinogens  under 
section  112,  it  listed  radionuclides  under 
section  112(b)(1)(A)  (44  FR  76738  (Dec. 
27, 1979)).  That  decision  was  the  first 
step  in  the  regulatory  process,  and  was 
challenged  in  the  current  litigation.  As  a 
result  EPA  has  reevaluated  the  decision 
and  determined  that  the  original  listing 
under  section  112  was  correct  This 
discussion  explains  that  decision  to  the 
public  and  provides  an  additional 
opportunity  for  comment  on  this  issue. 
The  first  part  of  the  listing  decisioa 
the  "hazardousness"  of  radionuchdes,  is 
unchallenged.  The  evidence  that 
radionuclides  can  cause  cancer  has,  if 
anything,  increased  since  1979,  see 
Volume  1  of  the  BID.  The  evidence  now 
points  to  the  conclusion  that  radiation  is 
even  more  dangerous  than  was  believed 
at  that  time.  While  some  people  have 
expressed  the  \iew  that  even  though 
radiation  can  cause  cflncer,  the  amount 
of  radionuchdes  that  are  released  from  a 
given  source  or  industry  is  insignificant 
and  to  not  present  a  risk.  EPA  believes 
that  the  results  of  the  risk  assessments 
demonstrate  the  risk  to  public  health 
that  results  from  radionuclide  emissions 
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from  Inchtttrtal  loarces.  These  risk 
iMessmanti  ropport  the  listing  decision. 

Section  ll^M^MA)  spplies  not 
merely  to  sny  "air  pollutant"  as  do 
sections  10B  and  111,  but  to  a 
"hazardous  air  pollutant '  that  la  defined 
as  a  pollutant  that  "causes  or 
contributes  to  air  pollution  which  may 
reasonably  b«  anticipated  to  result  in  an 
Increase  in  mortahty  or  an  increase  in 
serious  irreversible  or  incapacitating 
reversible  illnesa."  Once  a  pollutant  is 
determined  to  be  a  hazardous  air 
pollutant,  the  only  remaining  step  is  fur 
the  Administrator  to  determine  whether 
emisaiona  of  the  pollutant  present  a  risk 
warranting  regulation  under  section 
112— that  IS,  whether  it  is  a  hazanlous 
air  pollutant  "for  which  he  intends  to 
establish  an  emission  standard"  under 
that  section.  EPA  has  determined  that 
radionuclHlea  not  only  pose  a  risk  of 
carcinogeniaty  and  mulagenicity  when 
emitted  into  the  air  (see.  National 
Academy  of  Sciences.  Commission  on 
Biological  Effects  of  lomzing  Radiation. 
Reports  Number  3  and  4).  but  also  are 
emitted  in  sufficient  quantities  as  to 
create  a  risk  warranting  regulation 
under  sectioii  112.  Therefore.  EPA 
reafTirms  its  prior  conclusion  that 
radionuclidea  should  be  listed  for 
regulation  under  section  112. 

VI.  EPA  NESHAPs  Policy 

A.  Legal  Framework  Under  Vinyl 
Chlcnde 

1  Introduction 

Under  the  (Congressional  mandate  uf 
Section  112  of  the  Clean  Air  Act.  KI'A 
must  promulgate  NESHAPs  that  provide 
'an  ample  margin  of  safety"  "to  protect 
the  public  health."  The  recent  Vmyl 
Chloride  decision  defint's  this  language 
as  having  two  stages  uf  analysis  First. 
EPA  must  make  sn  initial  determination 
of  »vh<it  la  safe,  based  exclusively  un 
n.Hk  ti)  he.ilth  St-i.ond.  the  level  may  be 
ad|iiHted  (fi)wnward  m  order  to  provide 
a  greater  degree  of  safety  The  stH.imd 
step  provides  the    ample  nuirgin  "  of 
safety. 

2  Safe"  or  "Acceptable"  l.»;vel 

The  court  in  Vmyl  Chlonde  explicitly 
declined  to  detpmiine  what  risk  level  \n 
safe  m  acceptable  (the  court  used  theie 
terms  interchangeably)  or  to  set  out  the 
method  for  delermininR  this  level  The 
court  recognized  that  scientific 
uncertainty  concerning  the  effects  of  a 
particular  carcinogenic  pollutant  is  a 
matter  for  the  Administrator's  discretion 
under  section  112.  "EPA.  not  the  court, 
has  the  technical  expertise  to  decnle 
what  inferenires  may  be  drawn  from  the 
charsctenstics  of  '    '    *   substances  and 
to  formulate  policy  with  respect  to  what 


risks  are  acceptable."  Id.,  at  1163,  cjfj/?g. 
Environmental  Defense  Fund  v.  EPA,  598 
F  2d  83-84  fDC  Clr.  1978).  But  the 
Administrator  may  not  consider  other 
factors,  such  as  coat  or  technological 
feasibility  in  making  the  "safe" 
determination. 

The  court  did,  however,  provide  some 
guidance  on  making  the  "safe  * 
determination.  The  court  stated  that  the 
Administrator  must  base  the  "safe  ' 
decision  on  "an  expert  judgment" 
concerning  "the  level  of  emisaiona  that 
will  result  in  an  acceptable'  nsk  to 
health."  Vinyl  Chlonde.  at  1164-65.  To 
exercise  this  judgment,  "the 
Administrator  must  determine  what 
influences  should  be  drawn  from 
available  scientific  data  and  decide 
what  risks  are  acceptable  in  the  world 
in  which  we  Lve  "  Id  at  1166.  The  court 
emphasized  that  "safe"  does  not  re<juire 
elimination  of  all  risk.  "There  are  many 
activities  that  we  engage  in  every  day — 
such  as  driving  a  care  or  even  breathing 
city  air — that  entail  some  risk  of 
accident  or  material  health  impairment; 
nevertheless,  few  people  would  consider 
those  activities  "unsafe.'  "  Id.,  citing, 
Indiislnal  Union  Dep't..  AFL-CIO  v. 
American  Petroleum  InsL.  448  U.S 
807,642  (1980)  (OSJIA  Benzene  Case) 

3.  Ample  Margin  of  Safety 

Because  the  determination  in  the  first 
sta^e  of  analysis  of  what  is  "safe"  is 
marked  by  scientific  uncertainty,  and 
safe  does  not  mean  risk  free,  the 
Administrator  may  set  the  level  below 
that  which  is  determined  to  be  safe  In 
order  to  achieve  an  "ample  margin  of 
safety  "  Once  "safety"  is  assured  with 
regard  only  to  nsk  to  health,  the 
Administrator  may  consider  cost  and 
technological  feasibility  in  lowenng  the 
level    "Because  consideration  of  these 
factors  at  this  stage  is  clearly  intended 
to  protect  the  public  health,  it  is  fully 
consistent  with  the  Adnimistrator's 
mandate  under  seition  l\Z"  Vinyl 
ChluriJi-  at  1165 

4.  Uniqueness  of  Decision 

The  effect  of  Vinyl  Chlonde  is  to 

require  «  tinique  decisionmaking  process 
for  publiL  health  protection  decisions. 
unlike  any  other  regulator)  decision 
faced  by  the  .\gency  This  is  the  result  of 
the  court  s  prescription  of  two  separate 
steps  for  decisionmaking,  the  first,  in 
which  only  health  fai  tors  can  be 
considered  in  setting  an  acceptable  risk 
level,  and  the  second,  in  which 
additional  factors  including  cost 
technological  feasibility,  and  other 
relevant  factors  may  be  consiilered  in 
providing  an  ample  margin  of  safety 
This  scheme  is  unlike  any  other  in  the 
Clean  Air  Act  or  any  of  the  othfn 


statutes  administered  by  EPA  because 
the  acceptable  risk  that  EPA  adopts  in 
the  first  step  cannot  be  exceeded  by  ^e 
standard  EPA  adopts  in  the  second  step. 

In  contrast,  other  EPA  statutes  have 
very  different  structures  and  legal 
requirements  for  decisionmaking  on 
public  health  standards.  For  example, 
while  the  Safe  Drinking  Water  Act 
provides  for  two  separate  decisions,  the 
first  is  a  health-based  goal  toward 
which  to  work,  but  not  necessarily  meet; 
the  second  is  an  enforceable  standard 
that  takes  cost  and  feasibility  into 
account.  Under  both  the  toxic 
Substances  Control  Act  (TSCA)  and  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Ad  (FIFRA),  the  balancing 
of  health  concerns  and  benefits  of 
continued  chemical  use  and  control 
costs  are  explicitly  provided  for  within  a 
single  decision.  RCRA  and  the 
Comprehensive  Environmental 
Response,  Compensatioa  and  Liability 
Act  (CERCLA)  both  require  statutory 
decisionmaking  very  different  from  the 
bifurcated  process  mandated  by  the 
Court  for  section  112. 

Thus,  the  Vinyl  Chlonde  decision 
requires  EPA  to  consider  whether  a  risk 
IS  acceptable  without  at  the  same  time 
considering  benefits  of  the  activity 
causing  risk,  feasiblity  of  control,  or 
other  factors.  This  problem  is 
particularly  acute  in  the  case  of 
carcinogens,  for  which  the  Agency  has 
stated  that  it  is  unable  to  identify  a 
threshold  no-effect  level. 

The  very  examples  cited  by  the  Court 
bring  home  the  unusual  nature  of  the 
Court  8  "acceptable  risk"  decision  step. 
The  court  (quoting  the  Supreme  Court's 
decision  in  the  OSIIA  Benzene  Case) 
cited  '"driving  a  car  or  even  breathing 
city  air"  as  activities  that  "few  people 
would  consider  *   '   *  'unsafe.'  "  But 
driving  a  car  entails  risks  that  most 
people  would  consider  high;  the  annual 
incidence  approximates  50,000  fatal 
accidents,  and  the  average  individual 
nsk  (not  the  maximum,  but  the  actuarial 
average  risk)  approximates  a  1  in  100 
chance  of  automobile-related  death  over 
a  70-year  lifetime  Yet  the  Court  was 
correct  to  say  that  our  society  accepts 
(or  tolerates)  the  risk  from  driving  cars. 
As  a  society,  we  continue  to  try  to 
reduce  the  level  of  nsk,  but  we  accept  it 
due  to  the  value  of  the  benefits  in 
increased  mobility  that  the  automobile 
affords  The  same  is  true  of  "breathing 
city  air  '"  Individuals  live  in  cities  to  be 
close  to  the  workplace,  for  the 
recreational  and  cultural  advantages 
associated  with  aties,  and  for  a  vancty 
of  reasons  extruisic  to  the  risk  itself. 
Commentors  have  often  suggested 
that  EPA  consider  a  cost-benefit 


analysis  in  assessing  risk  acceptability. 
The  court  has  rejected  this  approach. 
How,  then,  is  EPA  to  make  those 
judgments?  Later  in  this  section.  EPA 
sets  out  for  public  comment  four 
approaches  that  deal  with  this  issue. 
The  approaches  cover  a  range  of 
possible  risk  levels,  and  they  give 
prominence  to  different  measures  of 
risk,  e.g.,  individual  versus  population 
risk. 

B  Survey  of  Societal  Risk 

The  question  of  what  constitutes 
safe"  must  be  answered  with  reference 
to  the  "risks  that  are  acceptable  in  the 
world  in  tvfaicb  we  live."  Vinyl  Chloride. 
B24  F.2d  at  1165. 

In  approaching  the  question  of  what 
Ifvel  of  risk  is  "acceptable  "  or  "safe", 
EPA  surveyed  a  range  of  health  risks 
that  our  society  faces.  The  objective  of 
this  survey  was  to  develop  information 
to  place  the  radionuclide  risk  estimates 
in  perspective,  "nius,  the  risks  examined 
included  those  encountered  in  everyday 
life,  such  as  driving  a  car  and  breathing 
city  air.  which  were  cited  in  the  Vinyl 
Chloride  decisioa  as  well  as  a  range  of 
regulatory  judgments  or  risks.  The  EPA 
surveyed  both  the  individual  risk  and 
the  incidence  in  the  population  exposed 
to  risk  associated  with  the  activities. 
Considering  incidence  comports  with 
the  purpose  of  section  112  to  protect 
"public  health"  when  incidence  is 
viewed  as  a  measure  of  health  of  the 
population  as  a  whole. 

The  risks  examined  ranged  from 
individual  risks  of  1  to  10  (10" ')  to  less 
than  1  in  10,000,000  (lO"').  Everyday 
risks  include  risks  from  natural 
background  radiation  as  well  as  risks 
from  home  accidents.  Natural 
background  radiation  (excluding  radon) 
at  sea  level  creates  individual  Hfetime 
cancer  risks  in  the  range  of  3  in  1,000 
(3x10*)  and  an  estimated  10.000  cancer 
cases  per  year.  Naturally  occurring 
radon  in  homes  poses  an  additional 
source  of  radiation  risk,  and  these  risks 
can  be  as  high  as  1  in  100  to  1  in  10  (10  • 
to  10" ')  and  cause  an  estimated  5,000  to 
JO. 000  cancer  cases  per  year.  Ln  the  U.S.. 
accidents,  natural  disasters,  and  rare 
diseases  pose  individual  risks  of  death 
from  1  in  10,000(10  *)  (e.g.,  tripping  and 
f.iiling  which  cause  approximately  470 
deaths  per  year)  to  1  m  10,000.000  (10"  T 
(e.g..  rabies  which  causes  an  average  of 
1.5  deaths  per  year). 

judgments  on  nsks  have  also  spanned 
H  broad  range  of  risk  levels.  The  NCRP. 
following  recommendations  of  the 
international  Commission  on 
Radiological  Protection,  has 
recommended  that  maximum  mdividual 
exposures  from  non  medical  manmade 
radiation  be  limited  to  an  amount 


corresponding  to  risks  of  3  in  1,000  (3  x 
lO'*).  See  Table  3  for  a  comparison  of 
radiological  risks  and  recommendations. 
It  is  important  to  note  that  the 
recommendations  of  national  and 
international  bodies  sbovm  in  table  3 
are  coupled  with  recommendations  that 
radiation  doses  should  be  "as  low  as 
reasonably  achievable'  (ALARA).  The 
implementation  of  ALARA  requires  a 
site-specific  consideration  of  the  cost 
effectiveness  of  controls  that  could  be 
added  to  reduce  radiation  doses. 
Therefore,  these  national  and 
internationally  recommended  dose 
levels  are  acceptable  only  when  the 
ALARA  principle  has  also  been 
satisfied. 

The  Food  and  Drug  Administration 
(FDA)  establishes  tolerances  for 
poisonous  or  deleterious  substances, 
such  as  polychlorinated  biphenyls 
(PCBs),  at  a  level  found  necessary  to 
protect  the  public  health,  taking  into 
account  the  extent  to  which  the 
substance  is  unavoidable  in  the  food 
supply  and  the  other  ways  the  consumer 
may  be  a^ected  by  the  same  substance. 
For  example,  FDA  has  established  a 
tolerance  level  for  PCBs  in  fish  at  an 
individual  risk  of  7  x  10"*.  which  could 
result  in  34  cancer  cases  each  year 
among  heavy  fish  consumers  alone  (44 
FR  38333.  June  29, 1979). 

The  EPA  regulates  pesticide  uses 
under  FIFRA  based  on  whether  the 
pesticide  creates  unreasonable  adverse 
effects,  a  statutory  term  defined  as 
requiring  the  balancing  of  risks  and 
benefits.  The  EPA  has  authorized  some 
uses  of  the  pesticide  chlorobenzilate 
that  would  create  individual  risk  of  1  >. 
10'*  to  7  X  10"*  and  could  result  in  2  to 
9  additional  cancer  cases  per  year  (EPA 
banned  other  uses  of  this  pesticide). 

Regulatory  judgments  have  also  been 
made  to  require  lower  risks.  For 
example,  under  the  provisions  of  the 
Food,  Drug,  and  Cosmetic  Act.  which 
povides  that  "no  residue"  from 
carcinogeruc  additives  to  animal  feed 
may  remain  in  any  edible  portion  of  the 
animal.  FDA  has  estabhshed  a  poHcy  of 
not  allowing  the  use  of  additives  that 
create  a  risk  higher  than  1  in  1,000,000  1 
X  10  *.  A  complete  description  of  the 
risks  ETA  considered  is  presented  in  a 
document  in  the  docket  entitled  "Survey 
of  Risks." 

No  fixed  nsk  level  could  be  identified 
as  acceptable  in  all  cases  and  under  all 
regulatory  programs  for  two  main 
reasons.  First,  as  discussed  above,  in 
most  cases  the  calculation  or  risks 
depends  on  different  data,  assumptions, 
and  uncertainties.  For  example,  the  risk 
associated  with  motor  vehicle  and  other 
common  accidents  can  be  calculated 
directly  from  accident  records  and 


therefore  reflects  actual  nsk,  whereas 
environmental  risks  are  based  on 
estimating  procedures  and  assumptions 
and  therefore  are  more  uncertain. 
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"  Risks  swted  are  the  rndxunum  allowed  These 
regulatory  deosiore  presume  t^a1  aT  exposures  w* 
be  kept  "as  low  as  rsasonabty  achievable". 

Thus,  actuarial  and  environmental  nsk 
PsUmdtes  cannot  be  directly  compared 
so  as  to  draw  precise  judgmenis  as  to 
whether  one  risk  is  larger,  or  less 
acceptable,  than  another.  Second,  the 
acceptability  of  nsk  is  a  relative  concept 
and  involves  consideration  of  different 
fdctors.  Considerations  m  these 
judgments  may  include:  The  certainty 
and  seventy  of  the  risk;  the  reversibility 
of  the  health  effect  the  knowledge  or 
familiarity  of  the  risk  whether  the  nsk 
is  voluntarily  imposed  or  whether  the 
individual  receives  a  durct  benefit  for 
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accepting  the  riik  voiiintairily,  the 
advantages  of  the  activity;  and  the  risk 
and  advantages  for  any  alternatives. 
Thus,  different  /udgments  on 
acceptability  can  be  made  for  similar 
numerical  eatimatea  of  riaka. 

In  addition,  the  uses  of  individual  n.ik 
and  incidence  as  comparative  factors 
face  limitations  since  the  relative  size  of 
the  nsks  associated  with  an  activity 
determine  how  the  activity  is  defined. 
For  example.  Incidence  associated  with 
a  single  leaking  pipe  at  a  plant  within  a 
particular  Industry  could  be  quite  small, 
but  the  cumulative  nsks  associated  with 
all  plants  within  the  industry  could  be 
significant  This  limitation  can  be 
ameliorated  by  careful  selection  of  the 
apprupriale  categories  of  sources. 

In  iummary,  WA  surveyed  and 
considered  this  risk  information  to 
provide  perspective  on  society's 
consideration  and  acceptance  of  risk   In 
Its  consideration.  KPA  is  not  judging 
whether  each  of  the  nsks  presented  hen? 
is  acceptable  or  unacceptable  They  are 
presented,  instead,  to  provide  a  context 
for  evaluating  the  relative  public  health 
implications  of  a  range  of  activities  and 
the  nsk  present  in  activities  being 
considered  for  r»?g\ilation  under  section 
112. 

C.  General  NESHAP  Policy 

Conaidfnitions 

The  purpose  of  this  section  is  to 
discuss  and  solicit  comment  on  the 
appropriate  criteria  for  determining  an 
"acceptable  nak  "  and  an  "ample  margin 
of  safety  '  In  its  determination.  KTA  will 
consider  measurt-s  of  health  nsk,  and 
limilatuins  and  uncertainties  of  the  risk 
estimation  methods  and  basic  data   A 
discussion  of  these  fartors  follows,  as 
well  as  a  discussion  of  the  four 
approaches  to  making  the  ac  (  cptabie 
risk  liecision  C.omments  are  soli<  ited  on 
all  aspects  of  the  discussinii  mul  the  four 
approa(  hes   The  framework  adopted  in 
this  pnxeeding  has  already  been 
proposed  in  the  Benzene  NE^SH.AI'  and 
may  also  tx'ionie  the  policies  for 
decisions  on  future  NKSHAPs  but  will 
not  apply  to  other  Agency  programH  or 
other  sei  tions  of  the  Clean  Air  Act 

The  mam  purpose  of  the  dis<  iission 
presented  here  is  to  provide  a  basis  for 
(omment  on  the  major  policy  issues 
raised  by  the  Court  s  opinion,  in 
particular   on  the  requirement  that  in 
regulating  air  toxics  under  section  112 
the  Agency  must  decide  what  risk  is 
acceptable  in  "the  world  in  which  we 
live  '  In  the  months  since  the  Courts 
decision,  issues  about  acceptability  of 
nsk  from  air  toxics  have  been  the 
sub)ect  of  discussion  both  within  the 
Agency  and  in  public  debate  The  four 
alternative  policy  approaches  outlined 
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address  the  acceptable  risk  decision  in 
different  ways.  The  basic  questions  to 
be  answered  in  each  approach  are: 
What  measure  or  measures  of  risk 
should  be  given  weight  In  the  acceptable 
nsk  decisionT  Are  there  specific  levels 
of  individual  or  population  risk  that  are 
acceptable?  Mow  should  EPA  balance 
individual,  population  risk  and  risk 
distnbutlon?  Should  the  same  levels  be 
set  and  the  same  measures  applied  for 
all  .N'ESHAPs?  Mow  should  uncertainty 
In  nsk  estimation  be  considered? 

The  approaches  described  include  one 
in  which  all  risk  information  and 
measures  available  as  well  as 
estimation  limitations  and  uncertainties 
are  considered  in  determining 
acceptable  risk  on  a  case-by-case  basis. 
Other  approaches  simply  apply  one 
quantitative  risk  parameter,  either  nsk 
to  the  maximally  exposed  individual  or 
aggregate  risk  of  increased  fatal  cancer 
in  the  p<3pulation  (population  risk).  The 
approaches  also  vary  in  the  level  of  risk 
that  would  be  acceptable  The  details  of 
the  results  of  applying  eacii  of  the 
approaches  to  radionuclide  sourt:e 
categones  are  described  later  in  this 
preamble. 

Three  of  the  approaches  use  either 
maximum  individual  risk  or  population 
nsk  as  the  sole  critenon  for  acceptable 
nsk  Some  take  the  view  that  added 
cancer  nsk  to  the  individual  is  the  most, 
or  only  important  measure  Two  of  the 
approaches  use  this  as  the  only  criterion 
for  acceptable  nsk.  The  third  approach 
uses  incidence  as  the  only  critenon  for 
acceptable  risk  Arguments  in  favor  of 
the  individual  nsk  measure  are  that  no 
individual  should  be  at  high  nsk,  that 
(.onsidering  the  number  of  people  at  nsk 
leads  to  acceptance  of  higher  individual 
risk  when  few  people  are  exposed,  and 
that  It  IS  inequitable  for  acceptable  nsk 
to  an  individual  to  depend  upon  the 
number  of  people  similarly  exposed 
.Aryuments  fav<inng  use  of  added 
incidence  are  that  it  is  an  appropriale 
measure  of  total  pulilic  health  impact 
and  this  total  risk  to  the  population  is  a 
good  indicator  of  acceptable  nsk 

On  the  other  hand,  fatal  cancer  is  only 
one  of  a  number  of  possible  health 
efft'i  ts  and  thus  may  not  a(  (  uralely 
measure  the  total  health  Impact  nor  total 
population  nsk 

I'ncertamty  of  nsk  estimates  is  also 
dealt  with  differently  by  the  alternative 
approaches.  Under  Approach  A,  the 
case  by -case  approach,  all  nsk  factors 
including  estimation  uncertainties  are 
considered  in  the  acceptable  risk 
determination.  Approaches  B,  C  and  D 
use  a  single  risk  measure  as  the  criterion 
for  the  acceptable  risk  decision  and  thus 
would  leave  consideration  of  other  nsk 
measures  and  specific  judgments 


concerning  much  of  the  overall 
uncertainty  until  the  second  step,  the 
ample  margin  of  safety  decision.  How  to 
weigh  these  uncertainties  is  a  problem 
under  any  approach  because  while  the 
Agency  often  has  quantitative  estimates 
of  uncertainty  to  use  for  specific 
elements  of  the  risk  assessment,  it  can 
often  only  make  a  qualitative  judgment 
about  whether  the  overall  uncertainty  in 
the  methods  and  assumptions  has 
resulted  in  a  over-  or  underestimated 
risk.  Comments  are  solicited  on  the 
consideration  of  uncertainty  in 
acceptable  risk  decisions. 

Each  alternative  deals  similarly  with 
the  ample  margin  of  safety  decision.  In 
each,  all  the  health  information  as  well 
as  cost,  technical  feasibility,  estimation 
uncertainties  and  other  relevant  factors 
would  be  considered.  Comment  is 
requested  on  five  issues  in  particular 
First,  is  the  ample  margin  of  safety  step 
more  suitable  than  the  acceptable  risk 
step  to  take  into  account  (usually 
qualitatively)  the  direction  and  extent  of 
estimation  uncertainties?  Second, 
should  all  technically  feasible  and 
affordable  controls  be  required  without 
regard  to  whether  any  significant  risk 
reduction  is  associated  with  the  control? 
Third,  should  the  Agency  adopt  a  policy 
of  using  the  ample  margin  step  to  force 
the  development  of  new  technology  to 
reduce  risk?  Fourth,  how  should  EPA 
balance  the  various  risk,  technical,  and 
economic  considerations  in  ample 
margin  of  safety  decisions?  Fifth,  what 
cntena  should  EPA  use  to  define  the 
"availability"  and  "feasibility"  of 
technological  controls? 

The  remainder  of  this  section 
describes  several  nsk  measures,  how 
they  are  derived,  general  questions 
regarding  control  technology,  and  the 
four  alternative  regulatory  approaches. 
The  approaches  are  considered  from  the 
perspective  of  application  to  the 
radionuclide  source  categones  covered 
in  todays  notice  and  to  the  NF^HAP 
program. 

n  Rixh  Measures  Considered  in 
NESHAP  Policy  Approaches 

In  decisions  on  cancer  risks  from 
stationary  sources  of  hazardous  air 
pollutants,  the  Agency  has  estimated 
three  measures  of  health  risk.  These  are 
termed  "maximum  individual  risk."  "risk 
distribution."  and  "incidence".  Each  of 
these  combines  an  estimate  of  the  dose/ 
response  for  a  pollutant  with  estimates 
of  exposure  to  the  pollutant.  The 
response  estimated  is  the  pollutant- 
related  increase  in  the  probability  that 
an  Individual  will  contract  fatal  cancer 
in  his  or  her  lifetime.  The  exposure 


estimated  is  the  average  daily  exposure 
assuming  exposure  for  70  years. 

1  Maximum  Individual  Risk 

Individual  risk  is  expressed  as  an 
estimated  probability,  e.g.,  1  in  100 
(10- 1. 1  in  1,000  (10-*).  1  in  10.000  {10"^. 
Thus  a  1  XlO-MndivlduaJ  risk  is  an 
added  "diance"  of  1  in  1.000  of 
contracting  fata!  cancer  sometime  in  the 
individual's  lifetime. 

In  this  discussion,  the  maximum 
individual  lifetime  risk  is  the  additional 
cancer  risk  of  «  person  due  to  exposure 
for  70-year  lifetime  at  a  point  of 
maximum  ooncentnition  of  an  emitted 
poiiatanL  The  maximum  individual  risk 
is  sometimes  called  the  maximum 
exposed  IndiTidnal  risk.  This  estimate  is 
based  on  tlie  fact  that  the  concentration 
of  an  emission,  and  the  consequent  risk, 
diminishes  with  riiMance  from  its 
source.  For  NESHAP  dedsions,  die 
practice  has  been  to  estimate  this  figoie 
for  the  ki^gest  annual  average  pollutant 
concentration  to  whitii  any  n: ember  of 
the  public  may  be  subject  according  to 
census  data  on  residence  locatioos.  It 
has  also  been  estimated  in  some  other 
Agency  decisions  as  the  maximum  at 
the  soujxe  perimeter. 

The  maximum  individual  lifetime  risk 
is  different  &om  average  individual  risk 
which  is  sometimes  estimated  for 
sources  like  public  drinking  water 
systems  or  food  in  which  the 
concentration  of  a  pollutant  and  other 
factors  are  assumed  to  be  equal  at  all 
distribution  locations.  This  distinction  is 
particulariy  relevant  when  considering 
the  maxlmnm  risk  one  mi^t  find 
acceptable  from  different  sources.  In 
using  the  saaximnm  individual  risk  in 
acceptable  risk  decisions  for  hazardoos 
air  poUntants,  its  limitations  should  be 
considered.  Used  alone,  the  measure 
does  not  tell  how  many  people  may  be 
so  afiected:  it  mlates  only  to  the  risk  to 
the  most  exposed  faidividaal{s). 

2.  Risk  Distribution 

A  risk  distribution  estimates  how 
many  persons  within  a  certain  distance 
(e.g.  80  km]  of  a  source  of  pollutant 
emissions  are  at  what  level  of  individual 
risk.  Typically,  the  distribution  is  given 
for  10-fold  increments  of  individud  risk. 
Such  a  distribatioo  provides  the 
decisionmaker  with  information  on  both 
the  individual  risk  level  for  those 
exposed  and  the  number  of  persons 
exposed  at  each  level  ¥oi  NESHAP  and 
other  decisions,  the  A^ncy  has 
examined  risk  distributioos  both  as 
measures  of  risk  and  to  compare  the 
effects  of  various  strategies  for  risk 
reductions  across  a  sounx  category. 

In  making  an  acceptable  risk  decision, 
one  relevant  consideration  is  how  many 
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people  are  exposed  at  each  risk  level. 
e.g.  a  (10-^  risk  might  be  acceptable  if 
only  one  person  urere  at  that  level  but 
not  if  1.000  people  were  subject  to  it 
Similarly,  the  number  of  persons 
exposed  at  various  individual  risk  levels 
could  be  an  important  element  in 
deciding  on  acceptable  risk.  The  risk 
distribution  could  be  used  in  similar 
ways  to  consider  whether  an  ample 
margin  of  safety  exists. 

3.  Incidence 

Incidence  is  an  estimate  of  population, 
rather  than  individual,  risk.  It  is  derived 
by  multiplying  individual  risk  by  the 
estimate  of  the  number  of  persons  at 
that  level  of  risk  and  summing  the 
results  over  all  risk  levels.  This  number, 
which  provides  a  lifetime  population 
risk  figure,  is  then  divided  by  70  (years) 
to  give  an  annual  fatal  cancer  incidence 
estimate.  The  incidence  parameter  can 
be  used  as  an  estimate  of  impact  on  the 
entire  exposed  population  within  a 
given  area  by  totalling  the  incideiu:e 
associated  nvith  each  increment  of 
individual  risk.  Incidence  can  also  be 
portrayed  along  with  individual  risk  and 
population  numbers  in  a  risk 
distributioa.  Typically,  the  Agency 
weighs  incidenoe  estimates  in 
coQjunction  with  maximum  individual 
risk  or  average  individual  risk  estimates. 
Estimated  incidence  generally  is  a 
particularly  informative  parameter  wlmn 
looking  at  aggregate  risk  from  a  category 
of  like  sources.  One  feature  to  take  into 
account  whenever  it  is  used  is  its 
dependence  on  the  size  of  the  source 
category. 

E.  Uncertainties  in  Risk  Measures. 

E»ch  of  the  three  risk  parameters 
defined  above  has  three  elements,  lliese 
are  the  estimated  response  per  unit  of 
pollutant  conoentratioo  (e.g.  pCi/l  in 
air),  the  estimated  eiqiosure 
concentration,  and  the  estimation  of  the 
niunbo-  and  locatioa  of  the  pc^nilation 
residing  in  the  area  of  the  sources 
(usually  taken  from  census  data). 

Uncertainties  exist  in  estimat^  each 
of  these  elements  for  a  variety  of 
reasons  including  the  fact  that  the 
relevant  data  and  our  understanding  of 
the  biological  events  involved  are  not 
complete.  Where  data  gaps  exist 
qualitative  and  quantitative 
assumptions  are  made  based  on  orsr 
present  understaoding  of  the  biological 
mechanisms  of  cancer  causation, 
estimates  of  air  di^iersion.  engineering 
estimates,  and  other  factors.  Selection  of 
certain  assumptions  to  be  used  is  a 
policy  decision.  The  Agency  has 
published  guidelines  covering  many  of 
these  for  both  cancer  risk  assessment 
and  exposure  assessment.  ("Final 


Guidelines  for  Carcinogen  Risk 
Assessment."  51  FR  339B2  (September 
24,  1986)  and  •Tmal  Guidelines  for 
Estimating  Exposures."  51  FR  33042 
(September  24, 1986)]. 

The  following  is  a  discussion  of 
methods  used  to  calculate  the  three 
parameters,  togedier  with  a  few 
examples  of  the  uncertainties. 
Risk  assessment  imder  n*A 
guidelines,  takes  into  acccmnt  the  nature 
and  amount  of  evidence  that  the  agent 
will  cause  the  effect  of  concern  in 
humans  as  well  as  the  uru^rtainties  of 
interpretation  of  data  and  its 
quantification.  When  the  toxicity  data 
from  human  studies  are  available,  as  in 
the  case  of  radionuclides  (which  ie  a 
known  carcinogen),  there  is  less 
uncertainty  about  the  hazard  of  dose/ 
response  than  when  the  data  is  solely 
from  animal  studies.  Nevertheless, 
important  uncertainties  enter  into  the 
analysis  even  when  human  data  is 
available.  Examples  include  the  fact  that 
human  epidemiological  studies  are  often 
retrospective  and  measure  efiects  of 
exposure  that  occmred  many  years  in 
the  past  The  level  of  exposure  to  the 
agent  at  that  time  ustially  must  be 
estimated  and  cannot  be  verified.  Also, 
in  certain  categories  of  human  studies, 
the  studies  are  often  of  workers  exposed 
to  the  pollutant  Worker  populations  are 
not  representative  of  the  general 
population  with  respect  to  age  or  sex. 
Workers  are  also  generally  the  healthier 
segment  of  the  population.  These  factors 
can  lead  to  over-  or  uiulerestimation  of 
risk. 

When  data  from  animal  studies  are 
used,  uncertainties  about  expostur  can 
be  experimentally  coniroUed,  but  other 
uncertainties  arise.  Many  of  these 
concent  the  extrapolabon  from  data 
collected  in  animal  tests  to  estimate 
effects  on  humans.  The  extrapoUtioo 
has  to  try  to  acconnt  far  many  factors, 
such  m»  the  equivalent  dose  for  humans 
and  laboratory  animals  given  the  size 
differences  and  the  potential  differences 
in  metabolism  and  excretian  of  a 
chemical  pollutant 

in  additioa  uncertaintiea  arise  in 
extrapolating  the  observed  dose/ 
response  relationsfatp  from  either 
workplace  or  animal  test  exposures  to 
the  usually  lower  dose  levels  of  the 
general  populatioa. 

In  estimating  exposure,  the  dispersion 
of  a  pollutant  fix>m  a  source  is  usually 
quantified  by  a  predictive  mathematical 
model  using  a  known  or  model  source 
emission  rate,  temperature  and  velocity 
chanict«istics,  and  weather  patterns  at 
nearby  stabiUty  array  (STAR)  stations, 
typically  the  nearest  recording  weather 
station.  The  model  predicts  the 
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i.onc«nlration  of  the  dl»p«r»«*d  pollutant 
at  vanous  distances  from  the  soun:f* 
SlandanJ  auumptlona  ar«  thai  the 
population  around  the  source  resides 
there  for  a  70-year  lifetime  and  is 
continuously  exposed  to  the  motlelfd 
concentrations.  The  amount  of 
emissions  can  b«  derived  from  sampling 
and  analysis  of  emissions  at  the  s<)un:e 
or  from  englneenng  estimatt's,  with 
more  or  less  uncertainty  assin  idled  with 
each  method  according  to  the  type  of 
emission.  There  are  varying  degrees  of 
arxuracy  and  precision  in  sampling, 
analysis,  or  estimates  of  emissions. 
Therefore  the  uncertainties  Involved  in 
the  method  of  estimating  individual 
expoaure  and  the  number  of  Individuals 
exposed  are  numert)us.  Thus,  it  Is 
evident  that  uncertainty  is  difTicult  to 
quantify  Questions  relevant  to  two-step 
decisionmaking  under  the  Vinyl 
Chloride  opinion  are:  At  which  step  or 
steps  should  uncertainty  be  accounted 
for?  Mow  should  uncertainty  be 
considered  if  It  cannot  be  quantified? 

F  Technology  A  vailability  and  Plant 
Closure  Conaiderations 

In  the  proposed  beniene  \T5HAP.  as 
well  as  In  this  NESHAP  for 
radionuclides.  EPA  has  ronsidert-d  only 
factors  relating  to  risks  to  public  health 
in  deriving  alternative  "accpptable' 
levels  of  nsk  However.  In  evaluating 
whether  to  further  reduce  the  nsk  to 
provide  for  an  ample  margin  of  safety 
EPA  has  also  considered  the  extent  to 
which  plants  would  be  forced  to:  (a) 
Install  control  technologies  which  are 
not  cost  effective  or  fully  di'monstrrttcd 
and/or  (b|  curtail  or  slop  production 
These  considerations  are  reflected  in 
tcniay's  proposal  to  the  extent  that  they 
apply  to  affected  radionuclide  sources 

With  regard  to  the  availability  of 
technology  to  control  air  pollutants.  EPA 
has  in  this  case  considered  a  technology 
available  if  it  has  been  installed  on  a 
commercial  scale  m  the  United  Slates 
and  adetjuate  data  have  been  collected 
on  plant  and  contrtil  equipment 
(  harH'  tenstu  8  and  perfomnanc  e 
However   at  vanous  times  in  the  past. 
EPA  has  considered  emission  standards 
which  force  plants  to  install 
techn<ilogies  which  do  not  meet  lhe>»e 
current  "availability"  cntena  or  cause 
facilities  to  curtail  production  or  shut 
down.  For  example.  EPA  has  in  the  past 
considered  a  technology  "available"  if  it 
has  been  commercially  demonstrated  in 
other  countries,  even  if  no  units  have 
been  lnstaU«d  in  the  United  States 
Also.  EPA  has  considered  bench   or 
pilot-scale  demonstrations  in  order  to 
judge  r««sonableness  of  expenditures 
for  commercial  demonstration  of  a  given 
technology   Others  have  argued  that 


EPA  should  not  b«  concerned  about  the 
extent  to  which  technologies  are 
available"  since  the  standards  should 
t>e  solely  based  on  public  health 
considerations.  Proponents  of  this  latter 
view  argue  that  the  health-based 
standards  will  themselves  provide 
adequate  incentive  for  currently  high 
nsk  industries  to  develop  new  control 
technologies.  Still  others  argue  that  the 
compliance  schedules  in  section  112  will 
cause  sources  to  close  rather  than 
undertake  the  risk  of  installing  costly 
te<;hnology  that  is  unproven. 

The  EPA  ioliclts  public  comment  on 
the  relative  merits  of  alternative  criteria 
for  determining  the  availability  of 
technology  and  on  the  question  of 
appropriate  alternative  methods  for 
encouraging  development  of  alternative 
technologies,  processes,  product 
substitutes,  and/or  hfestyle  changes. 

G  Description  of  AUemativf  Polity 
Approachea 

Each  of  the  four  approaches  descnbed 
here  for  comment  treat  the  "acceptable 
nsk"  decision  differently.  The  fii^t 
approach  considers  all  risk  factors  in  the 
"acceptable"  decision  and  then 
considers  all  risk  factors  plus  cost  and 
feasibility  of  emission  controls  in  the 
"ample  margin  of  safety"  derision.  The 
other  three  approaches  differ  from  the 
first  in  that  they  use  a  single  parameter, 
maximum  individual  lifetime  risk  or 
incidence,  as  the  sole  deciding  factor  for 
acceptable  nsk.  while  considering  other 
factors  m  the  "ample  margin"  decision. 

The  case  by-case  and  single 
parameter  approaches  differ  in  the 
degree  to  which  they  possess  each  of 
two  desirable  features  One  feature  is 
the  ability  of  the  Agency  to  consider  the 
weight  of  evidence,  or  confidence,  in  the 
hazard  data  from  which  nsk  numbers 
are  derived  and  the  confidence  in  the 
emission  and  exposure  estimates  The 
second  feature  is  the  degree  to  which 
decisions  are  clear  and  understandable, 
and  thus  can  be  perceived  by  the  public 
as  consistent. 

The  case-by-case  appruai.h  is 
designed  to  bnng  all  of  the  evidence  to 
l)ear  in  association  with  risk  numbers  at 
both  decision  steps.  The  Agency  has 
adopted  the  policy  of  risk  assessment 
contained  in  the  1983  study  by  the 
.National  Academy  of  Sciences  entitled 
"Risk  Assessment  in  the  Federal 
(Government  Managing  the  Process 
(National  Academy  Press).  This  study 
covers  the  various  elements  of  cancer 
risk  assessment  and  the  assumptions 
and  uncertainties  it  involves 

One  of  the  policies  emphasized  in  the 
report  and  adopted  by  EPA  is  to  give  the 
nsk  manager  a  risk  characterization 
which  contains  the  information  needed 


for  a  decision  on  how  much  confidence 
to  place  on  numbers.  For  example, 
numbers  for  risk  estimates  for  two 
different  pollutants  might  look  the  same, 
but  be  based  on  data  seta  of  quite 
different  quality.  A  very  large  set  of  data 
from  human  and  animal  studies  could  be 
the  foundation  for  a  high  degree  of 
certainty  in  deriving  a  quantitative 
dose/response  relationship.  On  the 
other  hand,  a  quantitative  dose/ 
response  estimate  based  on  less 
evidence  could  be  more  uncertain. 
Moreover,  emission  estimates  and 
exposure  modeling  may  be  based  on 
site-specific  information,  assumptions, 
or  combinations  of  the  two.  Depending 
on  the  data  and  assumptions,  there  can 
be  large  differences  io  the  confidence  of 
the  exposure  estimates.  EPA  has  used  a 
variety  of  data  in  this  rulemaking  and 
has  confidence  in  the  data  used  for  the 
purposes  of  this  rulemaking.  However,  a 
risk  manager  would  be  justified  in  using 
two  kinds  of  estimates  differently  in 
decisionmaking,  in  spite  of  the  fact  that 
the  numbers  might  be  very  similar. 

An  advantage  of  the  case-by-case 
approach  is  that  it  uses  the  full  range  of 
evidence  behind  the  risk  numbers  in 
determining  acceptable  risk  and  in 
deciding  on  an  ample  margin  of  safety 
A  disadvantage  of  this  approach  is  that 
it  relies  on  case-by -case  interpretation 
and  judgment  of  data,  which  can  make 
the  basis  for  the  decision  more  difficult 
for  the  public  to  understand.  In  addition, 
decisions  may  appear  inconsistent  when 
different  numencal  risks  are  judged  to 
be  acceptable  in  different  cases. 

The  single  measure  approaches  lakes 
nsk  numbers  at  face  value  for  the 
acceptable  nsk  decision,  with  a  fuller 
consideration  of  the  weight  of  all 
evidence  at  the  margin  of  safety  step 
The  advantages  of  these  approaches  are 
their  clanty  and  ease  of  administration, 
which  are  good  bases  for  adoption  of 
such  an  approach.  Their  disadvantage  is 
that  they  do  not  consider  all  of  the  nsk 
factors,  risk  characterization,  and 
uncertainties  in  the  initial  step. 

Approach  A.  Case-by-Case  Approach 

Under  this  approach,  the 
Administrator  makes  decisions  on  what 
IS  an  acceptable  risk  on  a  case-by-case 
basis  The  Administrator  considers 
individual  nsk,  risk  distribution  and 
incidence,  their  estimation  limitations 
and  uncertainties  in  judging  which 
levels  of  emissions  present  acceptable 
risks  to  public  health  for  each  of  the 
sources  considered.  This  approach 
recognizes  that  the  risk  to  public  health 
IS  a  combination  of  these  factors,  and. 
therefore,  the  level  of  occeptable  risk  to 


the  public  health  varies  among  the 
different  sources. 

In  applying  Approach  A,  the  approach 
IS  to  examine  the  risk  distribution  and  to 
consider  maximum  individual  risks 
around  lO'"*  or  less  to  be  the  preferred 
range.  The  10'"*  level  was  selected  for 
reasons  analogous  to  its  use  in 
Approach  C  (see  discussion  of  Approach 
C  for  further  explanation).  Under  all 
Approach  A  decisions,  however,  the 
Agency  will  closely  examine  the 
aggravating  and  mitigating  factors 
associated  with  the  risk  estimates. 
Included  in  this  examination  is 
recognition  that  there  are  considerable 
uncertainties  in  the  risk 
characterization,  emission,  estimates, 
and  exposure  assumptions;  these 
uncertainties  may  very  widely  among 
assessment.  Acceptability  of  higher 
risks  includes  consideration  of  the 
number  of  people  at  that  risk  and  the 
total  incidence.  Greater  weight  is  given 
to  the  incidence  associated  with 
individual  risks  greater  than  10'*'.  this 
is  because  risks  lower  than  this  are 
generally  considered  small.  In  addition, 
both  the  dose/response  and  exposure 
estimates  increase  in  uncertainty  at 
these  lower  levels,  which  generally 
represent  large  extrapolations  from  high 
to  low  doses  and  dispersion  of  the 
pollutant  at  greater  distance  from  the 
source,  respectively.  Risks  greater  than 
the  10'"*  or  less  preferred  range  may  be 
judged  acceptable  in  this  approach 
when  all  factors  are  considered. 
Examples  of  circimistances  that  EPA 
believes  appropriate  to  consider  include: 
(1)  The  uncertainties  of  the  analysis;  (2) 
the  degree  of  over  or  under  estimation  in 
the  risk  characterization;  (3)  the  weight 
of  evidence  of  the  health  effects  and 
non-quantified  health  effects,  (4) 
modeled  versus  measured  exposures, 
and;  (5)  the  estimated  population 
predicted  at  lifetime  risk  of  around  1  in 
10.000  or  greater. 

It  should  be  recognized  that  zero  risk 
is  unattainable.  This  approach  provides 
a  mechanism  to  reasonably  consider 
various  health  risks  or  other  health 
related  factors  that  are  appropriate  to 
each  source  category. 

EPA  has  also  considered  the  health 
risk  due  to  the  level  of  natural 
background  radiation.  In  the  case  of 
radionuclides,  the  background  levels 
cause  higher  individual  and  population 
risks  than  any  of  the  source  categories 
being  considered  for  regulation  in  this 
rulemaking. 

The  highest  level  of  emissions  that  is 
considered  in  the  acceptable  risk  step  is 
the  baseline  level  of  emissions. 
Alternatives  other  than  bnseline 
emissions  are  developed  to  give  the 
Administrator  reasonable  filtematives 


with  specific  quantitative  benefits  to 
choose  from.  In  reality,  the  concepts  of 
acceptable  risk  and  ample  margin  of 
safety  exist  on  a  continuum  and  are  not 
easily  quantified. 

Decisions  on  acceptable  risk  are 
premised  on  the  highest  associated  risk 
that  was  judged  acceptable  after 
weighing  the  many  diiferent 
considerations  appropriate  for  that 
source  category.  Clearly  all  the 
alternatives  for  that  source  category  that 
present  smaller  risks  are  also 
acceptable.  Any  alternative  that  is 
higher  than  the  chosen  alternative  for 
that  case  allows  risks  that  are 
unacceptable.  However,  that  does  not 
mean  that  any  risk  thai  is  even  slightly 
higher  than  the  chosen  alternative  is 
inherently  unacceptable.  In  order  to 
develop  standards,  discrete  alternatives 
are  selected  and  discrete  lines  are 
drawn. 

Approach  B.  Incidence-Based  Approach 

In  this  approach,  incidence  is  the  only 
parameter  used  to  decide  acceptabihty 
of  risk.  At  the  "ample  mai^  of  safety" 
step,  all  of  the  risk  parameters  as  well 
as  estimation  uncertainties,  cost,  and 
feasibihty  are  considered.  The  annual 
incidence  proposed  as  acceptable  is  no 
more  than  1  death/yr  per  source 
category.  The  EPA  is  proposing  an 
incidence  number  of  1  j)er  category 
because  it  is  felt  that  one  was  small 
compared  to  the  total  number  of  cancer 
deaths  each  year  and  in  relation  to 
incidence  associated  with  risks  from 
numerous  everyday  activities.  Comment 
is  requested  on  the  appropriateness  of 
this  selection. 

Approach  B  relies  on  incidence.  Axi 
advantage  of  an  incidence-based 
approach  is  that  while  incidence  and 
maximum  individual  lifetime  risk  are 
uncertain  figures,  in  general,  incidence 
figures  are  likely  to  be  more  accurate 
than  maximum  individual  lifetime  risk 
figures.  A  maximum  individual  lifetime 
risk  estimate  is  much  more  sensitive  to 
errors  in  modeling  assumptions  in  the 
exposure  estimate.  WTien  those 
uncertainties  are  spread  throughout  the 
exposed  population  in  an  incidence 
estimate,  they  tend  to  average  out  and 
thus  to  yield  results  that  are  less 
uncertain. 

One  feature  to  note  is  that  since  no 
other  criterion  besides  incidence  plays  a 
role  in  the  acceptable  risk  decision,  high 
maximum  individual  risk  levels  would 
be  acceptable  so  long  as  the  exposed 
population  is  sufficienUy  small  that  the 
incidence  level  is  met. 


Approach  C.  1x10'"*  or  less  Maximum 
Individual  Risk  Approach 

This  approach  would  use  maximum 
individual  risk  as  the  sole  criterion  for 
deciding  acceptable  risk.  At  the  ample 
margin  of  safety  step,  the  risk 
distribution  and  incidence  would  be 
added  to  the  factors  considered  as  well 
as  uncertainty,  cost  and  feasibility 

The  acceptable  risk  level  for 
maximum  individual  risk  under  this 
approach  is  1x10'"*  or  less.  This 
approach  focuses  on  the  estimation  of 
the  maximum  concentration  to  which 
anyone  could  be  exposed,  which  is  used 
to  calculate  the  maximum  individual 
risk.  Approach  C's  acceptable  nsk  is 
defined  as  1x10'"*  maximum  individual 
risk.  This  level  is  analogous  to  the  top  of 
the  target  individual  risk  range  used  in 
some  other  EPA  programs  A  nsk  of 
10'"*  falls  roughly  in  the  middle  of  the 
range  of  risks  considered  in  the  survey 
of  societal  risks,  discussed  earber  in  this 
section.  An  advantage  of  using  the 
single  parameter  of  individual  risk  is 
that  it  is  simple  and  clear  cut  The  level 
chosen  is  low  enough  to  assure  that  the 
risk  to  the  public  health  is  acceptable. 
One  disadvantage  of  Option  C  is  that 
without  the  additional  perspective  of  the 
risk  distribution  and  incidence  estimates 
and  all  other  risk  information,  many 
decisioiuj  would  ride  exclusively  on  the 
uncertain  prediction  of  the 
concentration  and  location  of  the  area  of 
maximum  exposure.  The  accuracy  of 
emission  factors,  meteorological  data, 
and  census  data  for  specific  source 
locations  are  among  die  more  uncertain 
estimates,  but  would  be  the  most  critical 
elements  under  this  decision.  However, 
at  the  ample  margin  of  safety  step,  the 
other  risk  measure  could  be  examined  to 
bring  the  needed  perspective  to  the 
overall  decision. 

Approach  D.  1x10'"*  or  Less  Maximum 
Individual  Risk  Approach 

This  approach  is  identical  to 
Approach  C  except  that  it  uses  a  more 
stringent  criterion  for  individual  risk 
The  acceptable  risk  is  defined  as 
1x10'"*  maximum  individual  risk.  This 
level  is  proposed  on  the  theory  that  risks 
below  this  level  have  been  generally 
regarded  as  small  additions  to  an 
individual  lifetime  nsk  or  cancer 
considering  the  risks  faced  by 
background  radiation.  Additionally,  the 
10'"*  level  falls  near  the  lower  end  of 
the  risk  range  in  the  survey  of  risks, 
discussed  earlier  in  this  section. 

Based  on  current  information.  EPA  is 
unable  to  accurately  quantify  the  effects 
resulting  from  the  implementation  of 
Approach  D.  We  are  interested  in 
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r«c«ilvinn  commpnii  concemtng  th« 

effects  of  iuth  action. 

/  /  /■'(  imwl  o  f  SliindanJs 

Th»»  format  of  the  il^niiards  proposed 
for  the  vdnoui  lourre  categonci  vary 
becdus«  of  the  diffenn^j  technical 
fedturt-n  of  the  sunn  »■«   For  endniplw. 
area  source*  Pinittinx  rndon  are  hegl 
monitored  by  fluv  mfasurempnl.*  Thus 
flun  standard*  are  mo«t  appmpri*ife 
Similarly,  mixture*  of  rfldionuc.lide*  are 
desl  related  to  piihlu   health  through  the 
iis«i  of  the  cone  t'pl  of  do«e   We  hH\  •■ 
propose<l  dose  itaridartiii  to  limit 
eniissioni  in  those  c.aseii  where  i!  is 
appropriate    Where  a  iirixlc 
radloniirlide  in  emiftwl  or  a  «ingl<» 
radioniK  lide  emission  limit  would  »er\e 
to  limit  all  others,  we  have  proposed  an 
emission  limit  for  that  radionuchde 
Where  no  form  of  emission  limit  is 
poasihle   we  resort  to  work  practu.e 
standards 

VII.  Diacussiun  of  Sourc«  Cat»goriea 

The  remilatory  decision*  propoaed 
today  arc  t>«»ed  on  the  risk  assessments 
and  other  factors  available  m  the 
current  rulemaking  r*<:ord   This  pr«)p<isal 
may  provide  hTA  with  additional  nsk 
analyses  or  other  information  relevant 
to  these  derisions  0)n8e<|iient!y   ha.sed 
on  such  Information  the  Administrator 
may  chooae  to  reach  a  different 
regulatory  ilension  in  the  final  nile  for 
some  or  all  the  source  ratt-gones 
-iddressed  in  the  rulemaking 

A   DtffHjrtiiiHiU  of  Energy  t'aaiiUen 

1   Intnxluction 

The  DOE  adminialers  many  facilities, 
including  government  ownetL 
lumtractor  operated  facilities  dcniss  the 
country  Stjme  facilities  conduct  nuclear 
energy  and  weapons  research  and 
development,  some  enn(.h  uranium  and 
prtnluc*  plutonium  for  nuclear  weapons 
and  reai  tors,  and  some  pro<"eHS,  ston* 
and  dispose  of  radioactive  Wiistes 
Ihese  facilities  contain  significant 
amounts  of  radioai  tive  material  Hiid 
enii'  'ulioniK.hdes  mto  the  air  Other 
faciliiie*  contain  large  stiK:kpiles  of 
bypro»|ji  I  niHterial  which  emit  large 
quantities  of  radon    ,-\  dis<;us8ion  of 
I)()K  fai  ilit'es  in  this  category  app«»ars 


as  a  separate  section  later  m  this 
Preamble  EPA  is  considering  the  two 
categories  separately  in  this  rulemaking 
because  of  the  imprrcision  of  ct>nverting 
radon  measurements  into  dose 
standards.  In  addition,  the  two 
categories  employ  different  control 
nietho<ls 

Some  of  the  UOE  facilities  emitting 
radionuclides  are  on  large  sites  covering 
hundreds  of  square  miles  in  remote 
locations  Some  of  the  smaller  sites 
resemlile  typical  industrial  facilities  and 
are  located  in  suburban  areas. 

In  total,  DOE  has  almost  100  sites  that 
emit  raiJionuclides  These  facilities  emit 
a  w  ide  V  anety  of  radinniiclide*  in 
\arioiis  physical  and  chemical  states 
Emissions  from  various  DOE  facilities 
represent  many  types  of  mdionudidrs 
and  both  internal  and  external  dose 
pathways  (although  spt'cifir  facilities 
ma\  enul  oiiiy  one  or  two  radionuclides 
affe!  ling  only  one  pathway) 

DOE  fdcilitic*  are  presently  covered 
by  a  radionuclide  NF.SF{AP  which  limits 
emis.siona  such  that  no  individual 
rei.eives   a    whole   body   dose   of  25 
mrvm/y   or   receives   a   dose  of  75 
mrem/y  to  any  organ   DOE  also  controls 
releaftes  from  these  facilities  under  DOE 
orders  which  limit  calculated  doses  to 
the  gener.il  public  to  be  less  than  100 
mrem/y  from  all  sources  and  pathways. 
Uy  incorporating  the  ALARA  concept 
into  Its  Orders,  DOE  has  kept  the  dose 
to  the  public  well  below  100  mrem/y 
The  NESMAP  also  mandates  that  DOE 
send  annual  reports  of  emissions  to 
EPA  The  information  gathered  from 
these  reports  contributed  to  FPAs  risk 
assessment  of  DOE  facilities 

2   E.slimates  of  Exposure  and  Risk 

EJ'A's  nsk  aas«;8gment  of  DOE 

facilities  IS  a  site-by-site  assesament. 
Emissions  are  based  on  DOE's  1966 
report  of  emissions,  meteorological  data 
IS  taken  from  nearby  weather  stations, 
and  population  distnbutiona  within  80 
km  are  based  on  US.  census  tract  data. 
EPA  has  a  high  degree  of  confidence  in 
the  results  of  this  risk  assessment. 

According  to  EP.A*  an.dysis,  all  DOE 
facilities  are  in  rompliani  e  with  the 
current  IVESHAP  The  nsk  to  the  most 
exp<i8ed  individual  is  approximately 
12  ■  10  •  DOE  facilities  are  estimated 


to  cause  017  fatal  cancers  per  year  to 
the  exposed  populations  wthin  80  km  of 
at]  DOE  facilities.  Most  of  the  exposed 
population  has  a  lifetime  fatal  cancer 
nsk  of  less  than  IxlO* 

Table  4  presents  example  scenanos  to 
show  how  different  emission  levels 
would  result  in  different  health  nsk 
profiles  The  table  presents  the  risk 
estimates  at  baseline  in  terms  of 
estimated  annual  fatal  cancer  incidence, 
maximum  individual  lifetime  risk,  total 
population  exposed  at  or  above 
particular  nsk  levels  (i.e..  risk 
distnbution).  and  annual  incidence 
attributable  to  the  population  exposed 
at  each  risk  level.  The  fable  also 
presents  available  estimates  of  annual 
incidence  and  maximum  individual 
lifetime  nsk  for  a  lower  emission  level 
identified  as  alternatives  2  and  3. 

.1  Applii  alion  of  Alternative  Policy 
.Approaches 

The  decisions  thai  would  result  from 
the  application  of  the  four  policy 
approaches  described  in  Section  VI.  to 
the  DOE  source  category  are  descnbcd 
below 

Approiii  h  A:  Cose-by-Case 
Apprixjch— Decision  on  Acceptable 
Risk  As  stated  earlier  the  maximum 
individual  nsk  to  any  individual  is 
1.2  >  10  *.,  which  is  virtually  the  same  as 
the  level  generally  preferred  under  the 
case  by  case  approach.  Only  a  few 
people  are  at  nsks  greater  than  1  X 10'  *. 
and  the  vast  majority  of  people  within 
80  km  of  DOE  facilities  receive  risks  of 
less  than  1  >  10'*.  The  estimated  annual 
incidence  is  0.17  fatal  cancers  per  year. 
Most  DOE  facilities  have  much  smaller 
emissions  than  that  causing  the  highest 
individual  risk  and  do  not  contribute 
significantly  to  the  total  risk  from  the 
entire  category  In  addition.  DOE  has 
reduced  the  emissions  from  its  facilities 
over  the  last  few  years  and  is  continuing 
to  do  so 

EPA  examined  several  alternatives 
before  determining  the  acceptable  level. 
Those  alternatives  and  the  risks  they 
present  are  illustrated  in  Table  4.  After 
examining  these  different  options,  the 
Administrator  proposes  to  determine 
that  10  mrem/y  ede,  which  represents 
the  baseline,  is  acceptable  under  the 
case-by  case  approach. 


TAfltE  4 

—  AiTEBNATrVtS  FOO  ACCEPTABLE  RlSK  FROM  DOE  FaCIUTIES 

Attamanv*  1 
(bMakna) 

Anwnaov*  2 

Ailamatti^a 

MAxrTK^  ffK^vtdUfli  '^m  (lrf«am0)  ... 

1  2.  10  • 

017 

0 

0 

(') 

36^ 

10  • 
0  13 

0 

0 
0 

2*  .  10  • 

0094 

Rail  n*Mdua< 

0 

f-    \^y  f-i                             .....                                                                                                    

0 

'     '•InF-*                                                                          ! 

0 

Table  4.—  Alternatives  for  Acceptable  Risk  From  DOE  Faouties— Continued 


Attemative  1 
(t>89eiine) 


Attematve  2      Alternative  3 


E-6  to  E-4, 
E  -6  to  E-5.. 

iMa  E-e 

Risk  incidance 
E-2toE-1  . 
E-3  to  E-2  . 
E-4  to  E-3 
E-5  to  E-4 
E-6  to  E-5.. 
Less  E-e 


600,000 

1M 
66M 

0 

0 

(') 

0.12 

0035 

0.011 


540.000 

140.000 

66M 

0 
0 
0 

oil 

00067 
0  014 


25C.OO0 

4'0,000 

66M 

0 
0 
0 

0.042 
0040 
0.012 


CXtter  Health  Impacts:  Total  cancers  no  more  than  twice  fatal  cancers. 

'  EPA   bebeves  there  are   people   at  thw   risk   at   two   facilities.    However. 


we  cannot  quantity  ttie   number  t>ecause   site  vwts   have   not   boe?'   made 


Decision  on  Ample  Margin  of  Safety. 
EPA  has  examined  the  control 
technology  necessary  to  lower 
emissions  from  DOE  facilities.  To  reduce 
the  complexity  of  studying  the  costs  and 
benefits  of  ail  different  control  options, 
EPA  has  concentrated  on  the  facilities 
with  the  largest  emissions.  The  costs 
and  benefits  of  controlling  emissions  to 
various  levels  can  be  seen  in  Table  5. 

Based  on  the  costs  of  achieving 
alternative  2  and  the  very  small 


reductions  of  incidence  and  the  smalJ 
decreases  in  risk  that  would  result  EPA 
has  determined  that  it  is  not  necessary 
to  further  reduce  risks  below  their 
current  level.  Therefore.  EPA  believes 
that  limiting  emissions  to  their  current 
level,  represented  by  a  level  of  10 
mrem/y  ede,  will  protect  public  health 
with  an  ample  margin  of  safety.  No 
further  reduction  below  the  safe  level  is 
required.  However,  EPA  believes  that 
the  risks  are  high  enough,  and  have  the 


potential  to  go  significantly  higher,  that 
the  protection  of  public  health  requires 
that  a  NESHAP  be  promulgated  to 
insure  that  the  current  levels  of 
emissions  which  are  safe  with  an  ample 
margin  of  safety  are  not  increased. 
Therefore.  EPA  is  proposing  a  NESHAP 
manadating  that  radionuchde  emissions 
from  DOE  facilities  shall  not  cause  an.\ 
individual  to  receive  a  dose  of  greater 
than  10  mrem/y  ede. 


Table  5.— Alternatives  for  Ample  Margin  of  Safety  for  DOE  Facilities 


AHsmaliv* 

1 

MIR 

Incidence 

Incremental 

incidence  reduction 

Total  lnciderx« 
reduction 

■ 

Incremental  capital 

cost 

annuafezed  cost 

Total  annuaftzad 

COM 

1 

lAlO* 
1A10-' 
3.8x1 0-« 
2.4x1 0-» 

017 
0.17 
013 
0.094 

1-A 

C 

a 

0.04 

o.oafl 

0.04 
0.076 

$7.4M 
111M 

S0.7M 
16M 

f0.7M 

17M 

^^*B"'*Pnr  Sta»«:  Currently  we  have  a  NESHAP  limiting  air  emisaioos  to  25  mrem/y  whole  body  and  75  mrem/y  any  organ  (eqiavaleni  to  •  MIR  o<  7X10  •» 
Comments. 

iuiroi'Sr***?.  1   B«se«ne.  no  njle— Self  re^jlated  by  DOE   They  use  AI^ARA  procedures  and  their  own  overall  whote  body  imit  o<  100  mrem/y   The  o^reni 
NESHAP  would  be  vacated. 

Baeed  one  tojjhLET  risk  tactor  of  400  tatal  cancers  per  miilion  person-rad.  ranging  from  120  to  1200  fatal  cancers  per  mHlKXi  persor»-r«d,  the  Afteniabve  i  risk 
may  range  from  S-eKIO""  to  S.exlO* 

A»iemii»*e  l-A  Baseina  t\ia.  emtssKKi  limit  of  10  mrem/y  ede  (equivalent  to  a  MIR  of  3x10  •>— highest  emesions  are  from  Reactive  Metate  Los  Alamos  and 


, Ailemalive  2:  EmiMwn  imM  of  3  mrem/y  ede  (equivalent  to  a  MIR  of  IxlO')— the  following  controis  we  needed  RMl— HEPA  liters  on  3  stacks.  Los  Alamos— 

^^J^ISL.'^,'*^5!i!!^  Htanford— f*-reKnor  remains  dosed;  Oak  Ridge-HEPA  filters.  parboSate  scrubbers,  and  tritiated  water  o^jture 

-Jj5I!?*^^i  l5rS?'"JlI*  °*  '  "'•m/y  ade  (equivalent  to  a  MiR  of  3x10-'>— the  following  additional  controls  are  needed  Savannah  Rrver— HEPa  wters  for 
penia*«e  oonfrol;  FMPC-HEPA  fRters  and  scrubbers  to  control  uranium  emissions. 

j^*?"**^  *'  l!S!?  **••  ""*  «>"*S"i  alternative  to  bring  the  MIR  to  IxlO*  because  it  is  not  yet  possible  to  predx:)  results  accurately  Marw  aodibona  cootrois 
wo«*J  be  needed.  DOE  roughly  estimates  cost  to  exceed  $250  million 


Approach  B:  Incidence  Based 
Approach.  Decision  on  Acceptable  Risk. 
EPA  has  determined  that  emissions  from 
DOE  facilities  cause  less  than  one  fatal 
cancer  per  year.  Therefore,  under  this 
approach,  current  emissions  are 
acceptable. 

Decision  on  Ample  Margin  of  Safety. 
EPA  has  examined  the  control 
technology  necessary  to  lower 
emissions  from  DOE  facilities.  To  reduce 
the  complexity  of  studying  the  costs  and 
benefits  of  all  different  control  options. 
EPA  has  concentrated  on  the  facilities 
with  the  largest  emissions.  The  costs 
and  benefits  of  ccntroUing  emissions  to 
various  levels  can  be  seen  in  Table  5 


Based  on  the  costs  of  achieving 
alternative  2  and  the  very  small 
reductions  of  incidence  and  the  small 
decreases  in  risk  that  would  result,  EPA 
has  determined  that  it  is  not  necessary 
to  further  reduce  risks  below  their 
current  level.  Therefore,  EPA  believes 
that  limiting  emissions  to  their  current 
level,  represented  by  a  level  of  10 
mrem/y  ede,  will  protect  public  health 
with  an  ample  margin  of  safety.  No 
further  reduction  below  the  safe  level  is 
required.  However,  EPA  beheves  that 
the  risks  are  high  enough,  and  have  the 
potential  to  go  significantly  higher,  that 
the  protection  of  public  health  requires 
that  a  NESHAP  be  promulgated  to 


insure  that  the  current  levels  of 
emissions  are  not  increased.  TTierefort 
EPA  is  proposing  a  NESHAP  mandating 
that  radionuchde  emissions  from  DOE 
facilities  shall  not  cause  any  individual 
to  receive  a  does  of  greater  than  10 
mrem/y  EDE. 

App.'vach  C  1  X  10  '*  or  Less 
Maximum  Lndividua!  Risk  Approach. 
Decision  on  Acceptable  Risk  The  use  of 
dose-based  standards  makes  if  simple  to 
determine  the  correct  standard  under 
this  approach.  When  the  dose  is  evenly 
distributed  to  all  organs,  an  effective 
dose  equivalent  of  3  mrem/y  for  70 
years  equals  a  nsk  of  1  x  10  "  *. 
Therefore,  under  this  approach  an 


.MAJJAV      '^0: 
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acceptable  Irvpl  of  einia«ioni  la  the 
amoiinl  that  •h«ll  not  cause  any  member 
of  the  public  to  receivB  an  effective  dose 
f^utvalent  of  more  than  3  mrem/y 

DtH  ision  on  Amph'  \faiyin  of  S<ifr-ty 
After  (oinpartng  the  benefit!  and  cotti 
of  r«<lu(:ing  riaks  b«»low  the  aafe  level. 
^TA  hd»  deterniir\ed  that  no  further 
reductionii  b«>low  the  level  of  3  mrem/y 
y.UE  «rf  neetled   Therefore.  KPA  !■ 
proposinx  a  NKSHAP  of  3  mrem/y 
which  protects  public  health  with  an 
ample  maruin  of  safety 

.Apf>nK^ch  D  1  ■  10    *  OT  L«ss 
V<aximum  individual  Risk  Appruiii.h 
[)e(  mon  on  Acceptable  Risk   The  use  of 
(ii)!i«'  ti.med  iilnndard*  makt's  it  mmple  to 
deternime  the  correi.t  itarulard  under 
this  approach   When  the  dose  is  evenly 
di«fnt)uted  to  all  orx«ns.  an  effective 
dose  etjuiviilent  of  0  (XJ  mrem/y  for  70 
yearn  eijuals  a  nsk  of  1  •  10    * 
Therefor**,  under  this  approach  an 
aci.eptablrt  level  of  emissions  is  the 
amount  thnt  shnll  not  cause  any  mfmb«T 
of  the  public  to  receive  an  effiftive  dose 
(•(juivalenf  of  mort»  than  0  03  mrem/y 

l)f^  mwn  on  Ample  Maniin  of  Safety 
After  comparing  the  benefits  and  cost  of 
redacinx  risks  below  the  safe  le\cl    KPA 
has  determined  thai  no  further 
reductions  below  the  level  of  0.03  mrem/ 
y  F.DK  are  needed  to  protect  publu. 
health  with  *\\  ample  marRin  of  safety 
Therefore   KPA  i»  pniposing  a  N/F.SHAP 
of  0  03  nirvm/y  prolei  ts  public  hedllh 
with  an  ample  mar>jin  of  safety 

4    Impli-nientatmn 

u   Inlroduition   tiRi's  cxpeneni.e  in 
implementing  the  exiitinx  radionuclide 
NKSHAP  covfruiK  DOK  fanlitiei  h,it 
nhown  that  Implemcntalkin  of  the 
i.urrenl  utandard  has  several  problems 
KPA  18  proponing  a  new  tytlem  for 
mnilfnu-ntinn  the  proposed  NF_SHAP 
desixnt-i)  lu  oven  ome  some  of  the 
linutrtimus  in  thi-  prrsent  standard   This 
s\  slcni  will  b»'  iisrd  rfX.irdU'HS  of  the 
npe(  if|(   level  of  standard  that  is  (  hosen 
t'    >  fNir.'v  n-porlH   The  iniplcment.ition 
system  fur  the  NKSHAP  is  desinned  to 
provide  F.P.\  with  yearly  reports  nn  the 
levels  of  eniisdions  from  r»'j<ulalfd 
fai  ilitu's  ami  resulting  doses   Prvs<»nlly. 
I)C)K  fill  ilitifs  monitor  their  emissions 
find  make  annual  reports  to  FJ'A    These 
ri'ports  should  continue  under  the  new 
NKSHAP   Al'hiiugh  the  rt-port  is  based 
in  a  I  rtlendar  year  the  dose  standard 
applies  to  any  year   i  e   any  p«'nod  of  \2. 
consecutive  months   Since  thene  reports 
pnjvide  KPA  wilh  the  information  it 
needs   IK)K  fai  ililies  are  exempted  from 
the  rtjqiiirements  of  Bl  U) 

I    Lkifuuijon  of  a  fill.  iht\    A  problem 
in  implementing  the  i  urrent  standard  is 
the  ambiguity  asso(  lated  with  the 
present  definition  of  a  facility    All  th* 


buildings,  structurva  and  operations 
within  one  contiguous  site  shall  be 
considered  a  single  facility  For 
example,  the  entire  DOE  facility  at  Oak 
Ridge.  Tennessee  must  meet  the  current 
standard  of  25  mrem/y.  Instead  of  each 
Individual  building  getting  its  own  25 
mrem/y  standard 

d  UisUnctjon  between  constnicUon 
ami  miMiification.  Since  EPA  takes  the 
position  that  a  facility  is  all  the 
buildings  within  a  given  plant  site,  there 
can  b«  confusion  over  whether  the 
construction  of  a  new  building 
constitutes  an  existing  facility.  Is  new 
construction,  or  is  a  modification  of  an 
existing  facility   It  is  prDposed  that  the 
new  NESHAP  will  specify  that  the 
construction  of  a  new  building  Is  new 
construction  at  the  facility  and  not  a 
modification  of  the  facility  This 
distinction  is  important  because  all  new 
construction  needs  to  be  checked  to  see 
whether  or  not  it  needs  pnor  approval 
but  modifu-ations  which  do  not  cause  a 
net  increase  in  the  rate  of  emissions 
from  the  facility  do  not  need  pnor 
approval 

«  f*rior  uppniva/  of  new  Lonstniction 
or  nn-idiftration  EPA  will  not  change  the 
basic  definition  of  modification  that 
exists  at  40  CFR  81  15  A  change  that 
causes  any  increase  m  the  rate  of 
emissions  is  a  modification,  no  matter 
how  small  that  increase  is.  To  reduce 
unnecessary  paperwork,  it  is 
appropnale  to  avoid  applications  in 
I  a.ses  of  small  changes 

Kl'A  pmposes  a  system  under  which 
IX)E  facilities  wdl  use  AIRDOS  to 
determine  the  dose  to  the  most  exposed 
individual  due  to  the  modification  or 
new  construction.  If  the  estimated 
maximum  individual  dose  added  by  the 
new  construction  or  m(xlific«tion  is  less 
than  1%  of  the  stand* n.1.  then  the 
modification  or  new  construction  do«'s 
not  need  prior  appnjval 

In  making  the  determinaiion  of  dose, 
for  this  purpone  DOK  n;u»t  w.^e  the 
emission  fat, tors  ani!  s(  iin  e  tcrni 
d(  lemiinalion  from    HID   Proi  eiiurcs 
Approved  for  Demonstrating 
(;omplirtnce  with  the  Dose  Limits 
Fjtablishfd  by  40  CW.  Part  61.  subpart 
I  ■■  (BID  Compliance) 

B  Surli'or  Rtyti!atcr\  Comwission 
Licensed  end  Son  DOE  Federal 

h'acilitifs 

1    Introduction 

NRC-licensed.  Agreement  state- 
In  ensed.  and  non  DOE  federal  facilities 
include  over  ft.OOO  different  facilities. 
These  facilities  include  research  and 
lest  reactors,  hospitals,  climes,  the 
radiopharmaceutical  industry,  low  level 
nuclear  waste  facilities,  and  other 


research  and  Industrial  facilities.  These 
facilities  are  located  Ld  all  fifty  sUtet. 
EPA  estimates  that  virtually  every 
Amencan  lives  within  80  km  of  an  NRC 
licensee. 

The  facilities  in  this  category  emit  a 
large  number  of  radionuclide*.  These 
radionuclide*  affect  individual*  by 
inhalation,  ingestion,  ground  deposition 
and  Immersion  pathways.  Individual 
facilities  may  emit  only  one  or  two 
radionucbdes  affecting  only  one  or  two 
pathways. 

Emissions  from  thi*  source  category 
are  presently  covered  by  a  radionuclide 
NESHAP  which  mandate*  that 
emissions  do  not  cause  any  individual  to 
receive  a  whole  body  do»e  of  more  than 
25  mrem/y  or  receive  a  dose  of  75 
mrem/y  to  any  organ.  Two  categories  of 
NRC-licen»ees  have  been  exempted 
from  coverage  by  the  existing  NESHAP: 
fiigh-levei  nuclear  waste  (HLW) 
facilities  and  uranium  fuel  cycle  (UFC) 
facilities.  There  are  two  types  of  HLW 
facilities,  management  and  disposal 
facilities.  The  disposal  of  HLW,  which 
occurs  at  a  few  unique  fadhties,  is 
considered  a*  a  teparate  Bource 
category  The  management,  processing 
and  storage  of  HLW  that  occurs  at  a 
NRC  licensee  is  included  in  the  estimate 
of  emissions  of  the  licensee  used  in  the 
analysis  that  underlies  today'*  proposal 
for  this  category.  Most  of  the  NRC- 
licensees  that  manage,  process  or  store 
HLW  do  so  because  it  is  related  to  their 
other  operations.  For  radionuclide 
NT.SHAP8.  EPA  has  determined  that  it  is 
impractical  to  separately  analyre  and 
n^gulale  two  different  emissions  from 
the  same  facility  UFC  facilities,  which 
are  disUnctly  different  facilities,  are 
being  an.ilyTpd  as  a  separate  source 
category 

2.  F-atimates  of  Exposure  and  Risk. 

EPA  s  risk  assessment  of  Ihis  category 
combined  an  analysis  of  the  nine  sub- 
categories that  make  up  this  category. 
Due  to  the  wide  scope  of  this  category, 
KPA  8  risk  assessment  of  this  source 
category  is  based  on  large  emitters  and 
model  facilities  with  model  populations. 
The  assessment  included  both  analysis 
of  those  facilities  believed  to  be  the 
largest  emitters  and  model  facilities 
within  each  sub-category  The  estimates 
of  maximum  individual  nsk  are  based 
on  the  Site  by-site  assessment  of  the 
largest  known  emitters. 

The  analysis  of  the  largest  sources 
was  based  on  information  compiled 
from  previously  existing  data  bases  and 
information  received  from  some  of  the 
sources  themselves.  The  model  facilities 
were  developed  after  reviewing  data 
from  surveys  conducted  by  the  NRC  and 


the  Conference  of  Radiation  Control 
Program  Directors.  The  use  of  model 
facilities  increases  the  uncertainty  of  the 
risk  assessment.  Especially  uncertain 
are  estimates  of  the  population  within 
given  risk  ranges.  EPA  requests  that 
commentors  provide  any  additional 
information  concerning  emissions  from 
this  source  category  that  might  change 
EPA's  estimate  of  maximum  individual 
risk  or  population  incidence. 

The  estimates  of  population  risks  are 
based  on  extrapolations  from  model 
facilities  using  census  tract  data. 
Frequency  distributions  do  not  lake  into 
account  overlapping  sources. 

The  results  of  this  analysis  are  a 
maximum  individual  risk  of  1.6yl0"<. 
EPA  estimates  that  this  category  results 
in  013  fatal  cancers  per  year.  EPA's 
analysis  shows  that  less  than  0.5%  of  the 
U  S.  population  receives  a  lifetime  fatal 
cancer  risk  greater  than  1  x  10"*.  Some 
of  the  larger  NRC-licensees  do  release 
small  amounts  of  iodine-125  and  iodine- 
131;  these  radionuclides  can  cause 
thyroid  cancer. 


Table  8  presents  example  scenarious 
to  show  how  different  emission  levels 
would  result  in  different  health  risk 
profiles.  The  table  presents  the  risk 
estimates  at  baseline  in  terms  of 
estimated  annual  fatal  cancer  incidence, 
maximum  individual  lifetime  risk,  total 
population  exposed  at  or  above 
particular  risk  levels  (i.e.,  risk 
distribution),  and  annual  incidence 
attributable  to  the  population  exposed 
at  each  risk  level.  "The  table  also 
presents  available  estimates  of  annual 
incidence  and  maximum  individual 
lifetime  risk  for  a  lower  emission  level 
identified  as  alternatives  2  and  3. 

3.  Apphcation  of  Alternative  Policy 
Approaches 

The  decisions  that  would  result  from 
the  application  of  the  four  policy 
approaches  described  in  Section  VI  to 
the  NRC-licensees  source  category  are 
described  below. 

Approach  A:  Case-by-Case  Approach. 
Decision  on  Acceptable  RisL  The 
maximum  individual  risk  to  any 


individual  is  approximately  1.6  «  10  * 
which  is  higher  than  the  level  preferrr-d 
under  the  case-by-case  approach  The 
estimated  annual  incidence  is  013  fatal 
cancers  per  year;  virtually  ail  of  that  nsk 
is  borne  by  people  whose  nsk  is  less 
than  1  X 10" ',  and  over  80%  of  the  risk  is 
borne  by  individuals  who^e  risk  is  i>^ss 
than  10"*.  Most  NRC-licensees  have 
much  smaller  emissions  and  do  not 
contribute  significantly  to  the  total  nsk. 

EPA  examined  several  altema'ives 
before  determining  the  acceptable  level. 
Those  alternatives  and  the  nsks  they 
present  are  illustrated  in  Table  6  After 
examining  these  different  options,  the 
Administrator  proposes  to  determine 
that  10  mrem/y  ede.  which  represents 
the  baseline,  is  acceptable  under  the 
case-by-case  approach.  A  maximnm 
individual  risk  higher  than  the  preferred 
level  is  acceptable  in  this  case  because 
only  a  few  individuals  incur  this  level  of 
risk  and  because  the  risk  distribution  is 
such  that  incidence  is  only  013  per  ye^r 


Table  6.— Alternatives  K)R  Acceptable  Risk  From  NRC  Licensees 


Uanmum  indMdual  nak  (WMme) . 

Incxtanca  aMhin  80  km  (dsettt/y) . 

Roll  ndMduat: 

E-2  to  E-1 

E-3  to  E-2 

E-4  to  E-3 

E-5  to  E-4 

E-«  to  E-5 

LSM  E-e _ 

Risk  nodanor 

E-2  to  E-1 

E-3  to  E-2 

E-4  to  E-3 

E-5  to  E-4 

E-6  to  E-5 _ 

Lass  E-e 


1 


(beaekne) 


Attemative  2 


1.6x10-' 
0.13 

0 
0 

I') 
2.ecio 

720,000 
240U 

0 
0 

(') 

0CX)O54 
0.024 

ail 


I.OxlO' 
0.13 

0 
0 

(') 

2.600 

720.000 

240M 

0 

0 

(') 
000054 

0  024 
0  11 


ARernaHwe  3 


3Jj«10-» 

0  12 

0 
0 

0 

aoo 

400.000 
240M 

0 

0 

0 

0000?5 

0  011 

oil 


Othar  Haelth  Impacts^  Total  cancers  may  ba  aa  much  as  9  timea  higher  than  Ihe  number  o»  fatal  cancers  because  nsks  from  tome  o(  tfw  largest 
source  category  ara  caused  predomnately  by  lodvw  whch  causes  thyrokJ  cwKer 

'  We  bekava  tf>er»  are  aorne  ndnnduals  at  ttus  nsk  level  but  all  6.000  facabties  m  this  category  have  not  been  characterized. 


laciMies  n  t«s 


Decision  on  Ample  Margin  of  Safety. 
EPA  has  examined  the  control 
technology  necessasry  to  lower 
emissions  from  NRC-licensees.  To 
reduce  the  complexity  of  studying  the 
costs  and  benefits  of  all  different  control 
options,  EPA  has  concentrated  on  the 
facilities  with  the  largest  emissions.  The 
costs  and  benefits  of  controlling 
emission*  can  be  seen  in  Table  7. 

Based  on  the  costs  of  achieving 
alternative  2  and  the  very  small 
reductions  of  incidence  and  the  small 
decreases  in  risk  that  would  result  EPA 
has  determined  that  it  is  not  necessary 
to  further  reduce  risks  below  their 
current  level.  Therefore,  EPA  beheve* 
that  limiting  emissions  to  their  current 


level,  represented  by  a  level  of  10 
mrem/y  ede,  will  protect  public  health 
with  an  ample  margin  of  safety.  No 
further  reduction  below  the  safe  level  is 
required.  However,  EPA  believes  that 
the  risks  are  high  enough,  and  have  the 
potential  to  go  higher,  that  the 
protection  of  public  health  requires  that 
a  NESHAP  be  promulgated  to  insure 
that  the  current  levels  of  emissions 
which  are  safe  with  an  ample  margin  of 
safety  are  not  increased.  Therefore,  EPA 
is  proposing  a  NESHAP  mandating  that 
radionuchde  emissions  from  NRC- 
licensees  shall  not  cause  any  individual 
to  receive  a  dose  of  greater  than  10 
mrem/y  ede. 


.Approach  B:  l.ncidence  Based 
Approach.  Decision  on  Acceptable  Risk. 
EP.\  has  determined  that  emissions  from 
NRC-licensees  cause  less  than  one  fatal 
cancer  per  year.  Therefore,  under  this 
approach,  current  emissions  are 
acceptable. 

Decision  on  Ample  Margin  of  Safety. 
EPA  has  examined  the  control 
technology  necessary  to  lower 
emissions  from  N'RC-licensees.  To 
reduce  the  complexity  of  studying  the 
costs  and  benefits  of  all  different  control 
options,  EPA  has  concentrated  on  the 
facilities  with  the  largest  emissions  The 
costs  and  benefits  of  controlling 
emissions  to  various  levels  can  be  seen 
in  Table  7. 
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Table  7  —Alternatives  for  Ampv^  Maroin  Of  Safety  for  NRC  FAauriES 
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tOSM 
»23M 

S2  4M 

tl2M 
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niji^liiili  9IMX  Ci«T«r«y  «•  rww«  t  NESHAF  tmMng  v  iiMtua  to  K  mr«m/y  •«««•  both  and  75  nv»m/y  any  omar  (aqJuatanl  to  •  MIR  o(  7  x  10  ^ 
CornnvKB  Fof  tw  catmgory   norvtmW  c«oc«r  r»*  ■  aporKMtXy  hi(^w  l^•n  tfw  latat  canov  i*  b«c«ua«  mo*  o<  tha  nak  •  dua  to  H31  and  1-125  axpcwra 
(V»nMd| 

1    Dmfc  1.  >w  njia-  Soma  lacabaa  may  cauaa  i^ghar  i*ik   Ai  8000  (M:Maa  hava  not  baan  characlanzad  Tha  ourranl  NESHAP  votM  ba  vacated 
on  ■  to»U:T  naa  factor  ol  400  faM  cw«n  pw  rmiion  par«o»wad.  rangng  from  120  to  1200  laia<  carcmrt  par  m«on  paraorvrad  tw  AJIamalNa  1  n* 
rnay  ranga  from  48-iO'to48.iO' 

AMrrwawa  i  A   niiin  I  rua.  10  mram/y  ada  (acMvatam  to  •  MIR  a*  3  •  10  >— Aa  •  prwcltcal  mattm.  Wm  ■namaBva  ■  Vm  lama  aa  Vw  amrt  NESHAP 

AJtarr^aoa  2  EmMaion  tnm  ol  3  mmtv/j  titt  (aqiAratani  to  •  MIR  o»  1  •  iQ  V-ooal  aaOnataa  va  »ary  ixicarun  Savwal  hmlrad  laiMii  mxid  naua  cor*o»a 

to  damorslraia  ccimpaanca 

J    Eiwijn    trrti   al    1    rwar>\/y   mi»   (aqLfvatar^   to   a    MIR    o*    3  •  10  V-ooa«   mttknmtm   ara   wary   ixvianart    iiaTiiii    ara   no(   Wla   apaoftc 

AltarT«»M  4   EnaaaKin  tn^t  al  0  3  nwn/y  ada  (ao*«a«anl  to  •  MlH  o«  i  •  '0  V-oornp«anoa  prooadk#aa  hava  baan  davatopad  to  raduca  tm  bt«xlarw  to  tha 

r«gula*Ml  ciomn««My   Al  9m  ta««l  many  lac—il  «•  fWM  drmru^  dwrnrnatralmg  oompaanca 

r«ava  i   rWiia  doaa  rm  oontan  ^lart»»ra  to  bnrx)  iTm  m.R  »  i  .  ■  0  '  t>«:auaa  «  ■  not  poaaCXa  to  pradci  (ha  vnpKt   Many  adJBonal  oonttola  «ovA1  ba 
•txid   ba   buTtarwoma   •§   itk*    tac*ca«   wajto    np»   hawa   to   damonalrala   oomipkarcm   •rtfi   an   am»aton   Iml   r   n0oroua   taanaon 


Utis^d  on  the  coati  of  achievinu 
Hitemative  2  and  tha  very  »mall 
reduction*  of  Incidence  and  the  small 
decrnHiMri  in  n«k  that  would  rvsuii.  WA 
haa  determined  that  it  la  not  neceaaary 
to  further  reduce  nsk*  tx-low  their 
current  level  Therefore,  FJ'A  believes 
that  Iimilin){  emisaiona  to  their  current 
level,  represented  by  ■  level  of  10 
mrem/y  KI)F.  »vill  protect  public  health 
with  an  ample  margin  uf  safety   No 
further  reduction  below  the  safe  level  is 
required    However.  KPA  believes  that 
'he  risks  are  high  enoujjh.  and  have  the 
polriitial  to  go  higher,  ihrfl  the 
protection  of  public  health  requin-s  th.it 
a  NT^iHAF'  be  pn)mulgiited  to  insure 
that  the  current  levels  of  emissions  are 
not  iiureased   Therefore.  FJ\'\  is 
proposing  a  NKSHAP  m.tniliiliiig  lh,it 
riididiuii  Ihle  emissions  friiii  NK(! 
licensees  shall  iiol  lansr  any  individurtl 
to  re<.eive  a  dose  df  greater  thiin  10 
mrem/y  HDK 

Ap/inHuh  (.'.  7  -.  Uf  *(ir  it'si 
Sfiii ini:iri  ln<1tvidi:n!  Rrtk  Afprfiuh 
Pf<  ision  on  ■{,  i  r;'t.:'\r  }{  .A    The  use  of 
iIdsi-  h/ised  staiiiliinis  m.iki'S  it  sirnpUi  to 
,'•  ^T'nine  the  i Drrei  t  stiiiiiiard  under 
this  rtpprna<  h   When  the  dose  is  evenly 
di»t:ihuted  to  all  orxii:is   an  effective 
di'He  equivalent  of  J  mre'ii  'y  for  "0 
>e.irs  e()uals  a  risk  of  1  >  10    '    Therefore 
under  this  approaih.  an  ai  i  ept,ihle  li-vcl 
I  '  eir.iiMions  IS  'he  amount  !^',i;  Hh,di  rmi 
1   oise  <iny  nieniber  of  l!;e  [i.,:i,;.    tu 
re-  e    .  M  ^n  effei  tiv  e  ilnes  e.ji.  a  n  ief.  1  i  if 

f.  r-'  !h.in  1  mreni'  y 

/  V'l  iium  on  Ampif  \ta'yin  of  Safety 
After  (  ompnnng  the  benefits  and  costs 
of  reihicing  risks  below  the  s.i'e  level 
hTi\  h,is  detemiined  th.it  no  further 
rediii  tions  below  the  level  of  3  nirem/y 
FHK  are  needed    Therefore    KI',^  will 
pn)pose  a  NF^H.\P  of  3  mrem/y  whu  h 
protects  public  health  with  an  ample 
margin  of  safety. 


Apprvaifi  U:  1  •  10  *  or  Imss 
Maximum  Individual  Risk  Approach 
DtHision  on  Acreptahitt  Risk.  When  the 
dose  is  evenly  distributed  to  all  orjjans, 
an  effective  dose  equivalent  of  0.03 
mrem/yT  for  70  years  equals  a  nsk  of 
1x10  *  Therefore,  under  this  approach. 
an  acceptable  level  of  emissions  is  the 
amount  that  shall  not  cause  any  member 
of  the  public  to  receive  an  effective  dose 
equivalent  of  more  than  0  (J3  mrem/y. 

DtKision  on  Ample  Sfaryin  of  Safety 
After  comparmjj  the  benefits  and  costs 
of  n-ducing  risks  below  the  snfe  le\el, 
Fi'A  has  determined  that  no  further 
reductions  tx'low  the  level  of  0  03  mrem/ 
y  FDF.  are  needed  to  protect  public 
health  with  an  ample  margin  of  safety 
Therefore.  FJ'A  will  propose  a  NESHAP 
of  Oik)  mrem/y  whu  h  pnite<-t»  public 
heiilth  with  rtii  Hmpie  mai-gin  of  safety 

4   Itnplementatuin 

a    Ininnluctlon.  The  system  for 
implementing  this  NFi^HAP  is  described 
in  ".'\  (iuide  for  Determining  Compliance 
with  Clean  Air  Act  Standards  for 
Radionuclide  Fmissions  From  NRC- 
I.icense<1  and  Non  IKIF  Federal 
Facilities    ■   The  .^geiu  \   h.is  also 
de\el<>ped  the  f'OMPl.Y  Cc/mputer  Code 
Idesr.'ilied  earlierl,  for  IH.M  and  IBM 
(  Kiiipalible  computers,  to  assist  the 
regulated  community  in  determining 
ccniplianc  e  with  the  st.indard 

h    >('(;r/v  n^/v\'-f.«  The  implementation 
s\  stem  for  the  NFSH.XP  is  designed  to 
(Tovule  FJ'A  with  yearly  reports  on  the 
levels  of  emissions  and  the  dose  caused 
by  those  emissions  from  n'gulated 
facilities  There  are  over  6,[X10  NRC- 
lu.ensees.  many  of  whom  have  very 
small  amounts  of  radionuclides   KPA 
considers  that  the  emissions  from  most 
sources  in  this  category  are  so  low  that 
reporti.\^  should  not  be  necessary  EPA 
has  developed  a  system  to  determine 


whether  or  not  reporting  is  required  by 
estimating  the  dose  caused  by  ■ 
facility's  emissions.  As  long  as  the  dose 
to  the  maximum  Individual  is  10%  of  the 
standard  or  lest,  then  the  facility  does 
not  have  to  report  EPA  cuirently 
estimates  that  if  the  cutoff  is  1  mrem/yr, 
then  less  than  300  facilities  would  have 
to  rrport  to  EPA. 

The  Agency  has  developed  a  system 
for  dose  determination  that  is  based  on 
screening  models  originally  developed 
by  the  NCRP.  This  system  is  a  series  of 
screening  tests  each  more  complicated 
and  more  realistic  than  the  next.  Using 
this  system,  each  affected  facility  will. 
annually,  have  to  check  to  see  whether 
or  not  it  needs  to  report  to  FJ'A.  Even  in 
It  does  not  have  to  report  It  must  keep 
rf(  ords  of  the  results  for  5  years  to 
demonstrate  that  it  has  checked  to  see 
whether  or  not  it  needs  to  report 
Although  the  report  is  based  on  a 
calendar  year  the  dose  standard  applies 
to  any  year,  i  e  any  penod  of  12 
conse<  ative  months 

In  order  to  simplify  calculation  of  the 
source  term,  the  Agency  will  allow  the 
use  of  genenc  emission  factors.  TTie 
derivation  of  these  emission  factors  is 
explained  in  BID;  Compliance.  These 
facte:'    I'e  applied  to  the  quantity  of 
radionuclides  used  annually  at  the 
facility  Radionuclides  in  sealed 
containers  are  excluded  The  results  of 
these  (  alculdtions  are  used  as  the  input 
of  emisiions  for  the  screening  model 
nientuined  ab)Ove 

Since  these  reports  will  provide  EPA 
with  the  information  it  needs,  NRC- 
li(  ensees  are  exempted  from  the 
requirements  of  81  10. 

c  Prior  approval  for  modification  or 
Tfrt  constrvction.  EPA  proposes  that  the 
system  discussed  for  DOE  facilities  also 
be  used  for  this  source  category  except 
that  the  sources  will  not  use  AIRDOS  to 


calculate  the  doses.  Instead  they  will 
use  the  screening  models  and  measured 
emissions  or  emission  factors  described 
above 

C.  Uranium  Fuel  Cycle  Facililies 

1   Introduction 

Uranium  Fuel  Cycle  (UPC)  facihties 
are  the  facilities  used  in  the  conversion 
of  uranium  ore  to  electric  power.  They 
include  uranium  mills  and  tailings  (non- 
radon  emissions),  hexafloride 
conversion  plants,  fuel  fabrication 
plants  and  commercial  nuclear  power 
plants.  These  facilities  are  licensed  by 
the  NRC.  (Uranium  fuel  enrichment 
facilities  are  not  included  in  this 
category  because  they  are  covered  as 
DOE  facihties.)  These  facilities  are  large 
sophisticated  operations  with  the 
potential  for  large  releases  of 
radionuclides. 

These  facilities  are  not  covered  by  a 
NESHAP  However,  all  releases  from 
these  facilities  (air,  water  and  direct 
gamma  radiation)  are  covered  under  the 
Uranium  Fuel  Cycle  Standard,  40  CFR 
190.  This  standard  was  promulgated  by 
EPA  under  the  authority  of  the  AEA  and 
is  enforced  by  NRC.  Under  the  standard, 
the  combined  releases  of  all  UFC 
facilities  must  not  cause  any  individual 
to  receive  a  dose  of  more  than  25  mrem/ 
y  to  the  whole  body  or  to  any  organ 
except  the  thyroid  (which  can  receive  75 
mrem/y).  This  standard  has  been 
implemented  and  enforced  by  the  NRC. 
In  the  past  the  Administrator  has 
decided  not  to  regulate  this  category 
under  section  112.  because  he 
determined  that  the  AEA  standard 
protected  public  health  with  an  ample 
margin  of  safety.  EPA's  decision  not  to 
regulate  this  category  is  one  of  the 
issues  in  the  cxirrent  litigation.  After 
reconsidering  this  issue,  EPA  has 
decided  to  analyze  UFC  facilities  using 
the  same  four  regulatory  options  used 
for  other  categories. 

2.  Estimates  of  Exposure  and  Risk 

EPA's  risk  assessment  for  this 
category  is  the  combination  of  the 
results  of  the  assessments  of  the 
different  types  of  facilities  included  in 
this  category.  The  source  term  for 
emissions  from  uranium  mill  tailing  piles 
is  estimated  from  a  model  mill  using 
NRC  methodology.  The  estimate  does 
not  include  radon  releases  which  are 
covered  by  a  separate  NESHAP. 
Meteorological  and  population  data  are 
based  on  typical  miU  sites.  The 
assessment  of  the  two  uranium 
hexd fluoride  conversion  plants  is  based 
on  reported  emissions  and  census 
population  distributions  using  nearby 
meteorological  data. 


The  assessment  for  fuel  fabrication 
plants  is  based  on  reported  emissions 
and  census  population  distributions 
from  large  facilities.  The  emission 
estimate  for  nuclear  power  plants  is 
based  on  actual  releases  from  operating 
plants.  Population  data  is  taken  from 
NRC  reference  populations  for  coastal, 
river  and  lake  sites.  Assessments 
consider  effects  of  multiple  reactors  at  a 
site,  but  not  the  overlap  of  multiple  sites. 
Virtually  the  entire  U.S.  population  lives 
within  80  km  of  at  least  one  UFC  facility. 

The  results  of  the  analysis  show  that 
the  most  exposed  individual  receives  a 
dose  associated  with  an  increased  risk 
of  fatal  cancer  of  2.2x10-''.  There  is 
less  than  0.1  fatal  cancer  per  year  in  the 
population,  and  virtually  all  the 
population  risk  is  received  by  people 
with  a  lifetime  risk  of  less  than  1  x  10— •. 

Table  8  presents  example  scenarios  to 
show  how  different  emission  levels 
would  result  in  different  health  risk 
profiles.  The  table  presents  the  risk 
estimates  at  baseline  in  terms  of 
estimated  annual  fatal  cancer  incidence, 
maximum  individual  lifetime  risk,  total 
population  exfKwed  at  or  above 
particular  risk  levels  (i.e.,  risk 
distribution),  and  annual  incidence 
attributable  to  the  population  exposed 
at  each  risk  level.  The  table  also 
presents  available  estimates  of  annual 
incidence  and  maximum  individual 
lifetime  risk  for  a  lower  emission  level 
identified  as  alternatives  2  and  3. 

3.  Application  of  Alternative  Policy 
Approaches 

TTie  decisions  that  would  result  from 
the  application  of  the  four  policy 
approaches  described  in  Section  VI,  to 
the  UFC  facilities  source  category  are 
described  below. 

Approach  A:  Case-by-Case  Approach. 
Decision  on  Acceptable  Risk.  As  stated 
earlier,  the  maximum  individual  risk  to 
any  individual  is  approximately 
2.2X10-'*  which  is  higher  than  the  level 
preferred  under  the  case-by-case 
approach.  The  estimated  annual 
incidence  is  0.1  fatal  cancers  per  year, 
and  almost  all  of  that  risk  is  borne  by 
people  whose  risk  is  less  than  1  xlO— •. 

EPA  examined  several  alternatives 
before  determining  the  acceptable  level. 
Those  alternatives  and  the  risks  they 
present  are  illustrated  in  Table  8.  After 
examining  these  different  options,  the 
Administrator  proposes  to  determine 
that  Alternative  1  (baseline  emissions) 
is  acceptable  under  the  case-by-case 
approach.  A  maximum  individual  risk 
higher  than  the  preferred  level  is 
acceptable  in  this  case  because  the  risk 
distribution  is  such  that  incidence  is 
only  0.1  per  year. 


Table  8.— Alternatives  for  Accepta- 
ble Risk  From  Uranium  Fuel  Cvcle 
Facilities 


Anama- 

tve  1 

(baaehne) 

Aitema- 

AlWnw- 

tva2 

Iive3 

Maximum 

nA<ndual  nsk 

(litetime) 

2.2  xlO* 

1  4x10* 

3  Ox  10*» 

wrttvi  80  km 
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0.10 

010 

0  10 
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13.000 
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C001 
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00093 
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00093 
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■  At  least  ona  parson  rami  ba  at  t«a  ns*  WMi. 
total  number  of  peopta  unfcnoian  hacauaa  srta  vial 
ha*  noil  bean  mada. 

Decision  on  Ample  Margm  of  Safety. 
EPA  has  examined  the  control 
technology  necessary  to  lower 
emissions  from  UFC  facihties.  To  reduce 
the  complexity  of  studying  the  costs  and 
bene^ts  of  all  different  control  opbons. 
EPA  has  concentrated  on  the  facilities 
with  the  largest  emissions.  Tlie  costs 
and  benefits  of  controlling  emissions 
can  be  seen  in  Table  9. 

Based  on  the  costs  of  achieving 
alternative  2  and  the  fact  that  it  would 
reduce  the  incidence  of  fatal  cancer  by 
less  than  one  case  every  100  years,  and 
considerating  the  small  decreases  in 
individual  risk  that  would  result  EPA 
has  determined  that  it  is  not  necessary 
to  further  reduce  risks  below  their 
current  level.  Therefore,  EPA  believes 
that  limiting  emissions  to  their  current 
level,  represented  by  a  level  of  10 
mrem/y  ede,  will  protest  public  health 
with  an  ample  margin  of  safety.  No 
further  reduction  below  the  safe  level  is 
required.  However,  EPA  bebeves  that 
the  risks  are  high  enough,  and  have  the 
potential  to  go  significantly  higher,  that 
the  protection  of  pubUc  health  requires 
that  a  NESHAP  be  promulgated  to 
insure  that  the  current  levels  of 
emissions  which  are  safe  with  an  ample 
margin  of  safety  are  not  increased. 
Therefore,  EPA  is  proposing  a  NESHAP 
mandating  that  radionuchde  emissions 
from  UFC  facihties  shall  not  cause  any 
individual  to  receive  a  dose  of  greater 
than  10  mrem/y  ede. 

Approach  B:  Incidence  Based 
Approach.  Decision  on  Acceptable  Risk. 
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F.PA  hrt§  detprminftl  thrtt  rmisRJonB  from       cancer  per  >ear  Therrforr.  under  this 
IJFC  f(»(  ihtiei  iMnsn  lens  than  one  fHtal  approach,  current  emissions  are 


acceptable 
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Decision  on  Ample  Margin  of  Safety 
EPA  has  examined  the  control 
technology  naceaaary  to  lower 
emiaalona  from  UFC  facllitiea.  To  reduce 
the  complexity  of  studying  the  costs  and 
benefits  of  all  different  control  optlona. 
KPA  has  concentrated  on  the  facilities 
with  the  largeal  emissions.  The  coals 
and  benefits  of  controlling  emissions  to 
various  levtls  can  be  seen  in  Table  9. 

Baaed  on  the  coats  of  achieving 
alternative  2  and  the  small  associated 
decreases  in  individual  risk,  and  the  fact 
that  virtually  no  reduction  In  incidence 
would  result.  EPA  has  determined  that  it 
is  not  necessary  to  further  reduce  risks 
below  their  current  level.  Therefore. 
E7A  believes  that  limiting  emissions  to 
their  current  levals.  represented  by  s 
level  of  10  mrem/y  ede.  will  protect 
public  health  with  an  ample  margin  of 
safety.  No  further  reducticm  below  the 
safe  level  is  required.  However.  EPA 
believes  that  the  risks  are  high  enough, 
and  have  the  potential  to  go 
significantly  higher,  that  the  protection 
of  public  health  requires  regulation 
under  section  112  to  insure  that  the 
current  levels  of  emissions  which  sre 
safe  with  an  .^mple  margin  of  safety  are 
not  Increased,  rherefora.  EPA  is 
proposing  a  NESi  'AP  mandating  that 
radionuclide  emissions  from  UFC 
facilities  shall  not  cau«e  any  Individual 
to  receive  s  dose  of  greater  than  10 
mrem/y  ade. 

.\pproach  C-  1  k  W  *  or  LetB 
Maximum  Individual  Ri$k  Approach. 
Decision  on  Acceptable  Riek  Vhen  the 
dose  ts  equally  distnouted  to  all  organs, 
sn  effective  dose  equlvslenl  of  i  mram/ 
y  for  70  years  equals  a  risk  of  1  x  10  * 
Therefore,  under  this  spproach.  an 
acceptable  level  of  emissions  Is  the 


amount  that  shall  not  cause  any  member 
of  the  public  to  receive  an  effective  dose 
equivalent  of  more  than  3  mrem/y. 

Decision  on  Ample  Margin  of  Safety. 
After  comparing  the  benefits  and  costs 
of  reducing  risks  below  the  safe  level 
EPA  has  determined  that  no  further 
reductiona  below  the  level  of  3  mrem/y 
EDE  are  needed.  Therefore.  EPA  is 
proposing  a  NESHAP  of  3  mrem/y 
which  protects  public  health  with  an 
ample  margin  of  safety. 

Approach  D  1  kICT*  or  l^sa 
Maximum  Individual  Risk  Approach. 
Decision  on  Acceptable  Risk.  When  the 
dose  is  equally  distributed  to  all  organs, 
an  effective  dose  equivalent  of  0.03 
mrem/y  for  70  years  equals  s  risk  of 
1  X 10*.  Therefore,  under  this  approach, 
an  acceptable  level  of  emissions  is  the 
amount  that  shall  not  cause  any  member 
of  the  public  to  receive  an  effective  dose 
equivalent  of  more  than  0.03  mrem/y. 

Decision  on  Ample  Margin  of  Safety. 
After  comparing  the  benefits  and  coat  of 
reducing  riaks  below  the  safe  level.  EPA 
has  determined  that  no  further 
reductions  below  the  level  of  0.03  mrem/ 
y  EDE  are  necessary  to  protect  public 
health  with  an  ample  margin  of  safety. 
Therefore.  EPA  is  proposii\g  a  NfESHAP 
of  0iO3  mrem/y  which  protects  public 
health  with  an  ample  margin  of  safeiy. 

4.  Implementation 

For  each  approach  proposed  today, 
FJPA  has  independently  decided  that  the 
same  level  of  regulation  is  appropriate 
for  both  UFC  faciUties  and  NRC- 
licensees.  Therefore,  EPA  proposes  to 
remove  the  exemption  for  UFC  facilities 
in  the  NRC-Ucenaee  NESHAP  and 
regulate  them  exactly  the  same  as  other 


licensees,  including  reporting  and 
recordkeeping  requirements. 

D.  Elemental  Phosphorus  Plants 

1.  Introduction 

Elemental  phosphorus  plants  extract 
pure  phosphorus  from  ore  for  use  in  the 
chemical  industry.  These  facilities  emit 
radionuclides  into  the  air  because 
phosphate  ore  is  high  In  uranium  and  its 
decay  products.  These  decay  producU. 
especially  polonium-210  and  lead-210, 
become  volatilized  during  the  extraction 
process  and  are  released  into  the 
atmosphere.  There  are  eight  (5 
operational  3  standby)  elemental 
phosphorus  plants  located  In  four 
different  states.  However,  most  of  the 
emissions  come  from  two  plants  in 
Idaho. 

Due  to  the  types  of  radionucbdes 
emitted  by  these  plants,  virtually  all  the 
dose  is  received  by  the  lung  through  the 
inhalation  pathway  causing  an 
increased  risk  of  lung  cancer.  This  risk 
can  be  controlled  through  the  use  of  a 
standard  which  directly  limits  emissions 
of  polonium-210  (control  measures 
which  limit  polonium-210  also  hmit 
emissions  of  lead-210).  There  is  no  need 
to  write  dose  standards. 

Elemental  phosphorus  plants  are 
currently  regulated  by  a  NESHAP  tha» 
limits  their  emissions  to  no  more  than  21 
curies  of  polonium-210  annually. 

2.  Estimates  of  Exposure  and  Risk 

EPA's  risk  assessment  of  elemental 
phosphorus  plants  is  a  site-by-site 
assessment  of  operating  and  standby 
plants,  based  on  monitored  data  and 
throughput.  Meteorological  data  was 
taken  from  nearby  stations.  Maximum 
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individual  risks  were  assessed  at  actual 
residences  or  at  a  location  1500  m  in  the 
predominant  %vind  direction.  The 
location  of  nearby  populations  was 
taken  from  census  tract  data. 

According  to  the  assessment.  EPA 
estimates  that  the  most  exposed 
individual  receives  a  lifetime  fatal 
cancer  risk  of  5.6  X 10"  *,  There  is  an 
increased  incidence  of  0.072  fatal  cancer 
per  year  in  the  nearby  (within  80  km) 
population.  Over  75  percent  of  the 
exposed  population  receives  risks  of 
less  than  1  xlO"*. 

Table  10  presents  example  scenarios 
to  show  how  different  emission  levels 
would  result  in  different  health  risk 
profiles.  The  table  presents  the  risk 
estimates  at  baseline  in  terms  of 
estimated  annual  fatal  cancer  incidence, 
maximum  individual  lifetime  risk,  total 


population  exposed  at  or  above 
particular  risk  levels  (i.e.,  risk 
distribution),  and  annual  incidence 
attributable  to  the  population  exposed 
at  each  risk  level.  The  table  also 
presents  available  estimates  of  annual 
incidence  and  maximum  individual 
lifetime  risk  for  a  lower  emission  level 
identified  as  alternatives  2,  3  and  4. 

3.  Application  of  Alternative  Policy 
Approaches 

The  decisions  that  would  result  from 
the  application  of  the  four  policy 
approaches  described  in  Section  VI  to 
the  elemental  phosphorus  plants  source 
category  are  described  below. 

Approach  A:  Case-by-Case  Approach. 
Decision  on  Acceptable  Risk.  As  stated 
earlier,  the  maximum  individual  risk  to 


any  individual  is  approximately  5.6  X 
10"*  which  is  higher  than  the  level 
generally  preferred  under  the  case-by 
case  approach.  The  estimated  annual 
incidence  is  less  than  0.072  fatal  cancers 
per  year. 

EPA  examined  several  alternatives 
before  determining  the  acceptable  level. 
Those  alternatives  and  the  nsks  they 
present  are  illustrated  in  Table  10.  After 
examining  these  different  options,  the 
Administrator  proposes  to  determine 
that  alternative  1  (10  Ci/y  of  polonium- 
210)  is  acceptable  under  the  case-by- 
case  approach.  A  maximum  individual 
risk  higher  than  the  preferred  level  is 
acceptable  in  this  case  because  the  nsk 
distribution  is  such  that  incidence  is 
only  0.072  per  year. 


TABLE  10.— Alternattves  for  Acceptable  Risk  From  Elemental  Phosphorus  Pi_ants 


Maximun  IndMduM  hah  (Walima) . 

tnddanoa  mttttn  80  km  (daath/y) . 

Riafc  InavtouM 

E-2  to  E-1 _. 

E-3  to  E-2 

E-4  to  E-3 

E-S  to  E-4 

E-6  to  E-6 

Laaa  E-6 

Riak  inoidanoa 

E-2  to  E-1 

E-3  to  E-2 

E-4  to  E-3 

E-«  to  E-^ 

E-a  to  E-6 

Laaa  E-« 


attMTiative  1 
(basMine) 


5  6x10' 
0072 

0 

0 

6.000 

100.000 

310.000 

1.4M 

0 

0 

0.012 

0.038 

0  016 

0.0056 


an.2 


ML3 


2.4x10-' 
0.024 

0 

0 

800 

15.000 

330.000 

1.5M 

0 
0 

0.0016 

0.0037 

0012 

0.0066 


aft.  4 


24x10' 
0  011 

0 

0 

>aoo 

8.000 

190.000 
1.6M 

0 

0  I 
00019 
00021 
00053 
00021   i 


1  IxlO* 
0.0022 

9 

0 

0 

600 

12.000 
1.8M 

0 

0 

0 

000009 

000030 
00018 


Olhtr  Hmim  Arvactr  NorvMal  canoars  no  mora  than  5%  ol  deaths. 

■  ANamativa  3  has  no  MJdHionM  impact  on  ttw  ptant  causing  the  highest  risk. 


Decision  on  Ample  Margin  of  Safety. 
EPA  has  examined  the  control 
technology  necessary  to  lower 
emissions  from  elemental  phosphorus 
plants.  The  costs  and  benefits  of 
controlling  emissions  can  be  seen  in 
Table  11.  Based  on  the  costs  of 
achieving  alternative  2  and  the  very 
small  reductions  of  incidence  and  the 
small  decrease  in  maximum  individual 
risk  that  would  result  EPA  has 
determined  that  it  is  not  necessary  to 
further  reduce  risks  below  their  current 
level.  Therefore.  EPA  believes  that 


current  emissions,  represented  by  a 
level  of  10  Ci/y  polonium-210,  will 
protect  public  health  with  an  ample 
margin  of  safety.  No  further  reduction 
below  the  safe  level  is  required. 
However,  EPA  believes  that  the  risks 
are  high  enough,  and  have  the  potential 
to  go  significantly  higher,  that  the 
protection  of  public  health  requires 
regulation  under  section  112  to  insure 
that  the  current  levels  of  emissions 
which  are  safe  with  an  ample  margin  of 
safety  are  not  increased.  Therefore,  EPA 
is  proposing  a  standard  of  10  Ci/y  of 


polonium-210,  which  will  protect  public 
health  with  an  ample  margin  of  safety. 

Approach  B:  Incidence  Based 
Approach.  Decision  on  Acceptable  Risk. 
As  explained  earlier,  the  emissions  from 
elemental  phosphorus  plants  cause  less 
than  one  fatal  cancer  per  year. 
Therefore,  under  this  approach,  current 
emissions  are  acceptable. 

Decision  on  Ample  Margin  of  Safety. 
EPA  has  examined  the  control 
technology  necessary  to  lower 
emissions  from  elemental  phosphorus 
plants. 


Table  1 1  .—Alternatives  for  Ample  Margin  of  Safety  for  Elemental  Phosphorus  Plants 


Altamrttva 

MtR 

InctdarKa 

Incramental 
irxadenca  reductkxi 

Total  inodenca 
reducton 

1 

Incremental  capital 
cost 

Incremental             Total  annuakzad 
annuMoed  coM                    coM 

1 

5.6x10-« 
5.6x10-* 
i4x10-* 
2.4  X  to-* 
1.1x10-' 

0.072 
0.072 
0.024 
0.011 
0.0022 

1-A 

2 

3 

4 

0.048 
0.013 
0009 

0.048 
0.061 
0.070 

$8M 

7M 

19M 

S2M 

3M 
12M 

. 

SM 
1TM 

Regulatory  Status:  Currant  NESHAP  of  21  cuhes  par  year  of  Po-210. 
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TS«  costs  rad  benefits  of  ootrtrolMiis 
emiMtaas  oaa  b«  M«n  In  Tsbl«  tl. 
Basad  oo  lk«  coats  of  irHtnving 
altaraattv*  X  and  tba  vary  amall 
raduottoa  of  iwddaaca  imd  dw  ■oall 
dacrMM*  la  rtaii  Ikat  woald  raaah.  EPA 
has  liatatailnsri  tkat  It  is  aot  Hiosassry 
to  fartbar  radvoa  riaks  baimr  tkatr 
currant  iavai.  Tbarafara.  EPA  baUavaa 
that  Umltlnf  amlaaiona  to  tha^  oarreot 
lavai.  raprasantad  by  a  lavai  of  10  Q/y 
polonium-Zia  will  protact  public  baatth 
with  an  anpla  iiisi^  at  aafatir.  No 
furthar  radnctloa  baiow  tha  saia  laval  ia 
raquirad. 

Howovar.  aa  la  Aaproodb  A.  BRA 
tial  tka  riafca  ara  kl^ 
■  potantfaltooa 
lil^io  liianfii 


y  of  polunhi»-g10  wtdcfa  protoota  pahMc 
health  with  an  ample  margin  oi  safety. 


Tha  cunaat  MISHAP  for  aleaMotal 
phoaplionta  planU  raquirad  each  plant 
to  either  oeiMlact  mn  Initial  teat  on  Its 
emissions  or  get  a  waiver  from  taatlnf. 
After  this  origtoal  report  no  fuilkar 
taatii^  waa  ra^olradL  oUaa  pUiH 
oparelkxia  ware  rhenjsd  aitnllloairthr 
EPA  plana  to  oontinne  this  systaoi. 
wflkoal  the  watver  provMoos.  Teats 
ooadactad  anoar  the  OBRent  rfBiAr 
are  stiO  vahd  If  conditlana  have  not 


Ptaata  «^  ba  raqalnd  lo 


Infwa/yof 

waica  wil  pnrtaet 
ample  manin  of  safety. 
Approaek  C  1  x  ir*  or  Leee 


txjuurred.  Ahhoegb  the  report  ia  baaad 
oa  a  oalaodar  yaar  tha  aslaatoa  UbM 
appMM  ts  aay  yaar.  Le.  any  pariod  all2 


M  Afloeplabla  Uak.  Aa 

iHi^o/ota/yirfpoio 

no  iar  yp  yaare  anieesp  s«<s  la  e  rtsit  a/ 
1 X 10'  *.  Therefore,  under  this  epproadu 
an  aopaptabU  lavat  ol  ■■iisieni  t>ft» 
O/jr. 

flaciaiaaai 
So/iNy.  AAar< 
caotaoli 

Uvai  EPA  haa  ifsiai  ailaait  that  i 
further  radttrtinnsbakne  tha  laval  of  tt» 
a/y  are  oaaded.  Thei alias.  VA  le 
pra|Ki«ta«  a  NBHAP  af  at  a/y  of 
pokmiaa^^O  whioh  protaots  pi^iUe 
health  artth  aa  aaapia  aiafata  o^  salety. 

Approach  D:  /xiiT*  or  Lass 
Maximum  Indivldaal  Risk  Approach 
Dadsion  on  Accaptable  Risk.  An 
emlsaiona  Uaalt  of  OSM»  Q/y  of 
poloniam-ZlO  for  70  years  corresponds 
to  a  risk  oi  1  x  lO'*.  Tharefore.  onder  this 
Bpproach.  an  aooeptabia  level  of 
eialssinna  la  OiMS  Q/y. 

D»ciMion  on  AmpJm  MSaraia  of  Sa^ty. 
After  oBBipariBt  the  baoafl  ts  and  ooet  of 
redodi^  riaks  balow  tha  safa  level  EPA 
haa  datarmlnad  that  no  further 
taductlooa  balow  tha  kval  of  OOM  Cl/y 
ara  needed  to  protact  public  health  with 
ea  aaiple  margia  of  aaJEaty.  Tharefore. 
EPA  Is  propoains  a  NBSHAP  of  &(X»  Q/ 


i  provide  BPA 
■rftktha  tal— attcp  ft  naaih.  ak— tal 
phoaphorotts  plants  are  exempted  froai 
Ills  laailisMMiiti  nfniTir 


K.  ComJ^md  UHJity  and  IsHhmthed 
Boikn 


This  lalspwy  oovera  skjctiital  atikty 
and  kadaaMal  bailan  arhloh  aaatt  Iha 
radkHMdhdea  aatarally  praaeot  ia  eoaL 

radlasMchdaa.  TUa  calagoqr  U  beta« 
cuueideied  beceaae  lar«s  boUere  b«« 
large  qaantltlee  of  ooal  and  are  so 
widely  dtopereed  throughoat  the  natioa 
that  tha  radiuamiide  emlaaiooa  are 
estimaled  (o  cevee  0.S  fatal  cancer  a 
year  aaioQg  the  U.S.  population. 

ITmiaeliwn  from  coal-fired  boilers  ara 
preaeatiy  regulatad  taidar  Nahooal 
Ambient  Air  QoaUty  Slandards  for 
particalate  matter.  In  eddMoa.  the  larger 
new  ooal-drad  boilers  have  to  meet  New 
Source  Performaoce  Standards  (N8P8). 
Coal-fliad  boiler*  are  lagMstid  for  the 
other  poiutants  they  emit  hiehirtlng  SOi. 
particalatea.  aad  other  i 
poUutaata  each  aa  arsenic  i 


2.  Eatiasates  of  Bxpoaare  and  Riak 

EPA's  risk  assessment  of  coal-fired 
boilers  Is  baaed  on  extrapolatians  of 
real  emissions  with  model  popolations. 
Eflttaoataa  of  emiaeions  are  fram  the 
raferaooe  facUMiea  with  the  laigest 
emiaaioa*.  These  emlaaioDS  were 
analyaad  on  foor  sites:  Uibaa  subtnban. 
mral  and  remote.  Further  information 
waa  raaaived  froaa  a  reoaat  atndy  of 
emteskma  frna  coal-fbed  boilan  done 
by  the  OfBce  al  Air  Quality,  Planning 
and  Btaodards.  EPA  asaamad  that  the 
eotlia  U.&  popalatiaB  ttvee  within  80  km 
of  at  laaat  one  ooal  fliad  boOar. 

BPA  eettoatae  Ihat  tha  maximam 
tadhridaal  iMi  to  axKT'aiad  that  dMf* 


bodan-VbtaaHyaii  the  fatal  ( 
la  Wma  bf  iwUvklBaU  wheaa 
fatai  sncar  riak  ia  baa  Ihaa  1  xir^ . 

TahbUL 
to  ikoer  how  dlzforeBt  i 
would  result  in  different  health  riak 
praAlas.  Tte  table  praaanU  the  ride 
t  at  baaaikw  in  tana  «f 

. I  fatal  < 

I  teAvUoal  UiatlBie  ilak.  lalal 

later  above 
rttaklevris(LeL.iiak 

QMlVaBVO0K.|e  ft*"  1 

attrihataMatotfaapapalatioa     . 
at  each  riak  kvaL  Tha  table  alao 

>ofi 


Itfeltaneiiakisra 
Identified  aa  ahamaliva  X. 

3.  Apphcalloa  of  Altai  aatfve  PoUcy 


The  dadaions  that  woald  reaidt  ttam 
the  appUcadoa  of  tha  four  policy 
approadies  described  in  Section  VI.  to 
the  ooaJ-fired  boUers  source  category 
are  descrihad  below. 

Approach  A:  Case-by-Caae  Af^roach. 
DacJMioa  oa  Accmptabk  Riak  As  sUted 
earlier,  the  meximam  individael  riak  to 
any  iiKllvldual  la  approximateiy  3y  10~* 
whk:h  achievea  a  tower  level  of  liek 
than  the  upper  bound  that  ia  described 
ia  the  casa-by'case  approach.  The 
eetioMted  annaal  iacidence  ia  estimated 
al  OM  fatal  caooar  per  year. 

EPA  exaaikwd  aaveral  altamativea 
batoaa  detai  mlnli^  tha  aocaplabla  levab 
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present  are  illustrated  in  Table  12.  After 
examining  these  different  options,  the 
Administrator  has  determined  that 
baseline  emissions  are  acceptable  under 
the  case-by-case  approach. 

Table  12.— Alternatives  for  Accepta- 
ble Risk  from  Coal  Fired  Boilers- 
Numbers  Uncertain 
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Maximum  mdMdual  fM 
(■••lime) 

Inodano*  «Mttwi  80  km 
(d«rth/y)  _.„ 

Risk  Indrviduai 

E-2  to  E-1 __ 

E-3  to  E-2 

E-4  to  E-3 

E-5  to  E-4 

E-«  to  E-5 

Lm*  E-e 

Risk  nadenca 

E-2  to  E-1 

E-3  to  E-2 

E-4  to  E-3 

E-5  to  E-4 

E-6  to  E-5 

LMa  E-e _ 


Altamativ* 

1 
(twseline) 


2.5x10' 

0.8 

0 
0 

0 
It 

1X,000 
240M 

0 
0 
0 

(I 

0.001 
0.8 


Aftematrve 


1  o»io-« 

04 

0 
0 

0 

0 

0 

240M 

0 
0 
0 
0 
0 
04 


CWmt  Heafm  impacts:  Total  cancan  no  mora  than 
twioa  fatal  cancan. 

■  At  lead  ona  panon  may  b«  at  thM  hsk  level. 
total  number  ct  peopta  unknown  becauaa  arte  visit 

hat  not  been  made. 


Decision  on  Ample  Margin  of  Safety. 
EPA  has  examined  the  control 
technology  necessary  to  lower 
emissions  from  coal-fired  boilers.  The 
costs  and  bene^ts  of  controlling 
emissions  can  be  seen  in  Table  13. 
Based  on  the  huge  costs  of  achieving 
alternative  2  and  the  small  reduction  of 
incidence  and  the  small  decreases  in 
risk  that  would  result  EPA  has 
determined  that  it  is  not  necessary  to 
further  reduce  risks  below  their  current 
level.  The  fact  that  no  individual 
receives  a  high  risk  is  a  significant 
factor  in  this  decision. 

Therefore,  EPA  has  determined  that 
limiting  radionuclide  emissions  from 
coal-fired  boilers  to  current  levels  will 
protect  public  health  with  an  ample 
margin  of  safety.  No  further  reduction 
oelow  the  safe  level  is  required.  Due  to 
the  small  level  of  radionuclides  in  coal 
and  the  fact  that  all  new  facilities  will 
have  to  meet  NSPS.  a  NESHAP  does  not 
need  to  be  promulgated  for  coal  fired 
boilers.  EPA  proposes  not  to  regulate 
this  source  category. 

Approach  B:  Incidence  Based 
Approach.  Decision  on  Acceptable  Risk. 
As  explained  earher,  the  emissions  from 
coal-fired  boilers  cause  0.8  fatal  cancer 
per  year,  which  is  less  than  the  1  fatal 


cancer  per  year.  Therefore,  by  this 
approach,  current  emissions  are 
acceptable. 

Decision  on  Ample  Margin  of  Safety. 
EPA  has  examined  the  control 
technology  necessary  to  lower 
emissions  from  coal-fired  boilers  The 
cost  and  benefits  of  controlling 
emissions  can  be  seen  in  Table  13. 
Based  on  the  huge  costs  of  achieving 
alternative  2  and  the  small  reduction  of 
incidence  and  the  small  decreases  in 
risk  that  would  result  EPA  has 
determined  that  it  is  not  necessary  to 
further  reduce  risks  below  their  current 
level.  The  fact  that  no  individual 
receives  a  high  risk  is  a  significant 
factor  in  this  decision. 

Therefore,  EPA  has  determined  that 
limiting  radionuclide  emissions  from 
coal-fired  boilers  to  current  levels  wiU 
protct  public  health  with  an  ample 
margin  of  safety.  No  further  reduction 
below  the  safe  level  is  required.  Due  io 
the  small  level  of  radionuchdes  in  coal 
and  the  fact  that  all  new  facilities  will 
have  to  meet  NSPS.  a  NESHAP  does  not 
need  to  be  promulgated  for  coal  fired 
boilers.  EPA  proposes  not  to  regulate 
this  source  category. 


Table  1 3.— Alternatives  for  Ample  Margin  of  Safety  for  Coal-Fired  Boilers 


Attematve 

MIR 

Incidence 

Incremental 
nctdence 
reduction 

Total 
moKlence 
reduction 

Incremental 
caprtalcost 

amuakzed 
1           cost 

Total 

anruakzec 

ooot 

1(U«) 

2.5x10-' 
7x10* 
1x10' 
IxlO* 

0.4 
.4 
2 
3. 

1 \ 

j 

ifwJa) 

t 

2(uim 

0.2 

2. 

0.2 

2 

$13B 

S4  46  ' 

1  7B 

2(ind8l 

$4  48 

1  /B 

n.i=  ^?^*^5!l!!^  ParUculatB  amnsKxi  controls  also  control  radtonucfcdea.  Particulates  are  controHed  by  NSPS.  PSD,  and  SIP  Prevwus>».  we  (»d  no<  procx>se  * 

oortrSto  ndwfwSdo  ^        "^  '"^  °"  *  '"'^  '***  '^  ""^  pollutants  Irom  these  boiien  cause  tar  more  nsiL  Controlling  tnese  other  poUutant  ns»s  *sc 

Comments: 

S^fHf^  ^..^ff^?*-  I^.  '"'*~*f*5' '***'■  C'*Tent  emissKjns  as  controlled  by  NSPS,  PSD.  and  SIP,  mdustna)  bo*ers   cuTeot  emissons  as  cootroltec  Ov  S)P 
^^  21?,  ,     .  J  ,"»  ••ciw  o"  *00  w«al  cancers  per  millKxi  person.<-ad,  randmg  trom  120  to  1200  fatal  cancers  per  miiuon  persorvraa  tne  Anemai'v«  i  ns» 
may  range  from  7  5  X  1 0  *to75»l0-' 

.„  JJ!!?^'^^  ???*^  ^.?'!JIS^  mrem/y  ede  Utiltfy  boilers  retrofit  of  alt  sources  to  meet  NSPS  (particulate  starxJard)  Assumes  ESPs  are  usee  to  retro*  to 
an  amission  hmil  o(  13  ng/joule  (NEPS  revised)  Industrial  balere;  retrofit  aH  unrts  >2MM  Btu/h  with  ESP». 


Approach  C:  7  X  7£r*  or  Less 
Maximum  Individual  Risk  Approach. 
Decision  on  Acceptable  Risk.  Under  this 
approach,  an  acceptable  risk  is  one 
which  causes  a  maximum  individual  risk 
of  1  X  10-«  or  less.  EPA  estimates  that 
the  maximum  individual  risk  from  coal- 
fired  boilers  is  3X10"',  which  exposes 
the  public  to  a  lower  degree  of  risk  than 
that  allowed  under  this  approach. 
Therefore,  this  level  constitutes  an 
acceptable  risk  to  health. 

Decision  on  Ample  Margin  of  Safety. 
EPA  believes  that  limiting  radionuchde 
emissions  to  current  levels  from  coal- 
fired  boilers  protects  public  health  with 
an  ample  margin  of  safety.  In  addition. 


there  is  good  reason  to  beheve  that 
emissions  would  decrease  in  the  future. 
Therefore,  EPA  finds  under  this 
approach  that  the  risks  from 
radionuclide  emissions  from  coal-fired 
boilers  do  not  require  regulation  under 
section  112  of  the  CAA. 

Approach  D:  1  x  ICT*  or  Less 
Maximum  Individual  Risk  Approach. 
Decision  on  Acceptable  Risk.  Under  this 
approach,  an  acceptable  risk  is  one  that 
causes  a  maximum  individual  risk  of 
1  XlO"*  or  lower,  which  corresponds  to  a 
NESHAP  standard  level  of  0.03  mrem/y 
ede.  Current  emissions  from  both 
industrial  boilers  and  utility  boilers  are 
above  the  acceptable  range  of  1  x  10"*. 


Therefore,  retrofitting  of  many  sources 
so  that  they  meet  the  .\SPS  for 
particulates  will  be  necessary  to  reduce 
the  risk  below  1  >  10"'. 

Decision  on  .Ample  Marg'.n  of  Safety. 
EPA  has  determined  that  a  .NESHAP 
standard  of  0,03  mrem/y  EDE  provides 
an  ample  margin  of  safety.  As  stated 
above,  under  this  approach,  retrofitting 
of  all  coal-fired  boilers  would  be 
necessary  to  reduce  the  current 
emissions  to  below  a  level  of  0  03  * 
mrem/y  EDE.  Therefore,  EPA  proposes 
that  all  coal-fired  boilers  be  retrofitted 
to  met  NSPS  for  particulates. 
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4   ImplumentHtiun 

1  h«  sUndard  proposed  for  thii 
c^teKory  appliei  the  NSre  40  CFR  80  41a 
and  ti0.41b  for  p«rticuLitet  to  all  coal 
firf  il  l.oilert  whoaa  output  it  gniuler 
Ih.iii  2  million  BTir»  an  hour  Thia 
NKi>iiAP  will  l»e  unplementad  in  lh«r 
•rtme  way  a*  the  NSIS  ii  currentiy 
implf  nicn1«^d 

F  Hiyh  L^Yfl  Nuclear  Waste  Disposal 

Fat  1 1  It  wa 

1   liitnKluctiDn 

Managenuinl  and  storaKS  operationa 
fur  high-level  auciear  wattn.  spent  fuel 
and  Iransuranlr.  wast*  are  addressed  in 
Ihf  (  ataguries  for  DOE  facilities  and 
NRC  licensed  and  non-UOK  Federal 
facilities  described  above.  Thia  category 
addresses  facilities  constructed  and 
dedicated  to  long  term  disposal  of  such 
materials  pursuant  lu  regulations  to  be 
promulgated  at  40  CFR  191  Supbart  B. 
Site  charactertiation  studies  for  the  f\r»t 
such  repository  are  being  conducted  by 
IX)F.  and  currently  center  on  Yucca 
Mountain  Nevada.  In  addition.  DOF.  Is 
constructing  a  test  Waste  Isoiation  Pilot 
Plant  (WIPP1  wrtiich  may  be  dodicated  as 
a  disposal  facility. 

2.  tlstimates  of  Flxposure  and  Risk 

FJ'A  s  risk  assessment  of  HI.W 
disposal  facilities  is  based  upon  DOF 
engineering  estimates  for  conceptual 
designs  for  the  WlW  In  New  Mexico,  an 
MRS  facility  and  a  permanent  repository 
at  Yucca  Mountain.  They  were  analyzed 
by  FJ'A  and  are  beheved  to  be 
reasonable.  Although  t>te  decision  on 
Yurr.a  Mountain's  acceptability  has  not 
yet  been  made,  for  purposes  of 
improving  the  accuracy  of  the  analysts, 
using  ■  real  site.  EPA  has  annlyzrd  the 
Yucca  Mountain  site.  Population  data 
was  taken  from  US.  census  data  at 
these  sites 

Fi*A  estimates  that  the  maximum 
individual  nsk  is  3x10  '  and  that  there 
would  be  O.OOtn  fatal  cancers  a  year 
caused  by  radionuclide  emiaaiuns  from 
Ml.VV  disposal  facilities  to  less  than  1 
million  people  witiua  80  km  of  these 
facilities  All  the  fatal  cancer  nsk  is 
l>oaia  by  individuals  whose  total  fatal 
cancer  risk  Ls  less  than  1  «  10  *. 

The  reason  why  the  emissions  and 
risks  are  so  low  is  the  nature  of  the 
disposal  operations  Sealed  soun:es  will 
b«  brought  to  the  site  and  buried  below 
ground.  Normal  operations  preclude  any 
significant  air  emissions 

Table  14  presents  the  nak  estimates  at 
baseline  in  terms  of  estimated  annual 
fatal  cancer  incidence,  maximum 
individual  Lifetime  risk,  total  population 
exposed  at  or  abova  particular  risk 


levels  (Le..  riaii  distribution),  and  annual 
ini  idence  attnbutabla  to  the  population 
exposed  at  each  risk  level. 

.1   Application  of  Alternative  Policy 

Approaches 

The  decjsions  that  would  result  from 
the  application  of  the  four  policy 
approaches  described  In  Section  VX  to 
the  MLW  disposal  facilities  source 
(.ategory  are  described  below 

Approach  A:  Case-by-Casa  Approach. 
UtH-ision  on  Safe  With  an  Ample  Marffin 
of  Safety  As  stated  above,  the 
individual  nsks  fmm  HLW  disposal 
facilities  arf  very  small,  less  than 
1  <  10  *  In  addition,  there  would  be 
0  Otxn  fatal  cancers  a  year  from 
radionuclide  emissions  from  obsposal  of 
liLW,  see  Table  14.  The  emissions  are 
so  low  that  it  was  not  necessary  to 
evalaute  any  alternatives.  The 
Admiixistrator  determines  that  the 
estimate  of  emisaions  from  diapotal  of 
IfLW  represents  a  level  that  will  protect 
public  health  with  an  ample  margin  of 
safety  FJ>A  believes  that  since  the 
emisaions  are  so  low,  and  there  is  no 
reason  to  expect  that  emissions  to  air 
would  sigmficantly  increase,  no 
NKS^lAP  IS  needed 

Tabi£  1 4  — Alterhattves  for  Accepta- 
ble Risk  Fro4j  High  Level  Nuclear 
Waste  Di8P06al  FACtuTifS 


AJtarrwOv*  1 

(tsssSns) 

troDmncm  wm^r  80  km  ((J»«e>/Y) 
f-f  *r>  P-t                       

28.  10  ' 

0  00011 

0 

t  1  *,  f -7 

0 

E  4  »E-3   .               _.. 

f  J^  m  F-4 

0 
0 

F^k.E^ 

0 

Lma  E  « 

780.000 

MHpi  Incnvw 

F-J  «n  P_l 

0 

F     1  ir,  F-» 

0 

F    .1    Ir.   F-1 

0 

F-^  ^>  F_«          ..,    .        .,, 

0 

F^  lr,F-« 

0 

1  >u  F^          

0  0001 

Oftm  Hmm  inpmctt:  Jotit 
hMca  laM  oanoart 

No  curvnOy  oparsttig  lacHMM. 
ara  MOmata*  at  npcctad 
gtwr  dua  ID 


Approach  R  Incidence  Based 
.\pproach.  Decision  on  Acceptable  Ritk. 
As  expiamed  earlier,  the  emissions  from 
disposal  of  HLW  srlll  cause  much  less 
than  one  fatal  caacer  per  jpear. 
Therefore,  onder  this  approach, 
expected  radionadide  emlsaians  are 
aooeptable. 


Decision  on  Ample  Margin  of  Safety. 
As  stated  above,  the  individual  risks 
from  disposal  of  HLW  are  very  small, 
less  than  1  xlO"*.  In  addition,  there  is 
0  0001  fatal  cancer  a  year  from 
radionuclide  emissions  from  disposal  of 
HLW.  see  Table  14.  The  emissions  are 
so  low  that  no  alternatives  were 
evaluated.  The  Administrator  proposes 
to  determine  that  emissions  from 
disposal  of  high-level  waste  will  protect 
public  health  with  an  ample  margin  of 
safety.  EPA  believes  that  since  the 
emissions  are  so  low  and  there  is  no 
reason  to  expect  that  they  would 
increase,  no  NESHAP  is  needed. 

Approach  C:  Ix  ICT*  or  Less 
Maximum  Individual  Risk  Approach. 
Decision  on  Acceptable  Risk.  An 
effective  dose  equivalent  of  3  mrem/yr 
for  70  years  equals  ■  risk  of  1 X 10*. 
Therefore,  under  this  approach  an 
acceptaUe  level  of  emissions  is  the 
amount  that  shall  not  cause  any  member 
of  the  public  to  receive  an  effective  dose 
equivalent  of  more  than  3  mrem/y. 

Decision  on  Ample  Margin  of  Safety. 
EPA  believes  that  risks  fnnn  emissions 
from  HLW  disposal  will  be  so  small  that 
current  emissions  protect  public  health 
with  an  ample  maiigin  of  safety,  in 
addition,  there  is  no  reason  to  believe 
that  they  would  increase  above 
expected  levels.  Therefore.  EPA 
proposes  to  find  that  since  the  risks  from 
radionuclide  emissions  from  HLW 
disposal  are  so  low  and  there  is  no 
reason  to  expect  they  would  increase, 
no  NESl  L\P  IS  needed. 

Approach  D:  1 XKT*  or  Less 
Maximum  Individual  Risk  Approach. 
Dei  is  ion  on  Acceptable  Risk.  An 
effective  dose  equivalent  of  0.03  mrem/ 
yr  for  70  years  equals  a  risk  of  1  XlO*. 
ilicrefore,  under  this  approach,  an 
acceptable  level  of  emissions  is  the 
amount  that  shall  not  cause  any  member 
of  the  public  to  receive  an  effective  dose 
equivalent  of  more  than  0.03  mrem/y. 

Decision  on  .Ample  Margin  of  Safety. 
F.PA  believes  the  risks  from  air 
emissions  from  HLW  disposal  are  so 
unall  that  estimated  emissions  protect 
public  health  with  an  ample  margin  of 
safety.  In  addition,  there  is  no  reason  to 
believe  they  %vill  be  higher  than 
expected.  Therefore.  EPA  finds  that 
since  the  risks  from  radionuclide 
emissions  from  HLW  disposal  are  so 
low  and  there  is  no  reason  to  expect 
them  to  increase,  no  NESHAP  is  needed. 

G  Radon  Releases  from  Department  of 
Energy  Facilitiea 

1.  Introduction. 

The  DOE  administers  many  facilities, 
including  goverauwirt -owned. 


contractor-operated  facilities  across  the 
country.  Some  of  these  facilities  have 
large  stockpiles  of  radium-containing 
material.  Because  this  ore  was  originally 
high  in  uranium  content,  the  tailings 
material  that  is  left  has  a  high  radium 
content  and.  therefore,  emits  large 
quantifies  of  radon.  This  mateiial  is 
stored  in  at  least  five  different  sites 
owned  or  controlled  by  DOE  in 
Missouri.  New  [ersey.  New  York.  Ohio 
and  Utah.  DOE  is  presently  in  the 
process  of  taking  remedial  action  at 
these  sites  to  dispose  of  the  material  on 
a  long-term  basis. 

The  current  NESHAP  covering  DOE 
facilities  does  not  regulate  radon 
emissions.  Fnvironaiental  groups 
challenged  F.PA  in  court  to  address  the 
problem  of  radon  emissions  from  DOE 
facilities.  EPA  is  responding  with  this 
proposed  NESHAl'. 

2.  Estimates  of  Elxposure  and  Risk 

EPA'g  risk  assessment  of  DOE 
facilities  is  a  site-by-site  assessment  of 
current  emissions.  Radon  emission 
estimates  were  mostly  measured  values 
provided  by  DOE  or  estimated  from 
measured  radiiim-226  concentrations  in 
the  wastes.  The  meteorological  data 
were  taken  from  nearby  stations  and 
populations  are  based  on  U.S.  census 
tract  data. 

According  to  EPA's  analysis,  lifetime 
fatal  cancer  risk  to  the  most  exposed 
individual  is  2.4X10"».  DOE  facilities 
cause  an  estimated  0.16  fatal  cancer  per 
year  to  the  25.7  million  persons  within 
80  km  of  the  DOE  facilities. 


Approximately  40  percent  of  the  risk  to 
that  population  comes  from  individuals 
whose  risk  is  over  Ix  10"".  It  is  noted 
that  this  analysis  does  not  consider  the 
planned  remedial  actions  which  v\ill  be 
implemented  under  CERCLA.  as 
amended,  in  conjunction  with  either 
Interagency  Agreements  or  Federdl 
Facilities  Agreements  with  EPA 
Remedial  action  is  scheduled  at  the 
Monticello  Mill  Tailings  Pile  near 
Monticello.  Utah,  per  a  signed  Federal 
Facility  Agreement. 

Table  15  presents  example  scenarios 
to  show  how  different  emission  levels 
would  result  in  different  health  risk 
profiles.  The  table  presents  the  risk 
estimates  at  baseline  in  terms  of 
estimated  annual  fatal  ca.ncer  incidence, 
maximum  individual  lifetime  risk,  total 
population  exposed  at  or  above 
particular  risk  levels  (i.e..  risk 
distribution),  and  annual  incidence 
attributable  to  the  population  exposed 
at  each  risk  level.  The  table  also 
presents  available  estimates  of  annual 
incidence  and  maximum  individual 
lifetime  risk  for  a  lower  emission  level 
identified  as  alternatives  2,  3  and  4. 

3.  Application  of  Alternative  Policy 
Approaches 

The  decisions  that  would  result  from 
the  application  of  the  four  policy 
approaches  described  in  Section  VI  to 
the  radon  emissions  from  the  DOE 
source  category  are  described  below. 

Approach  A:  Case-by-Case  Approach. 
Decision  on  Acceptable  Risk.  As  stated 
earlier,  the  maximum  Hfetime  individual 


risk  to  anv  individual  is  2.4  x  10"'  which 
is  higher  than  the  level  generally 
preferred  under  the  case-by-case 
approach.  The  estimated  annual 
incidence  is  approximately  0  16  fatal 
cancer  per  year,  and  approximately  40 
percent  of  that  risk  if  bcrne  by  people 
whose  nsk  is  over  1  »  10  '.  FPA  has 
examined  several  alternatives  before 
determining  the  acceptable  level;  those 
alternatives  and  the  nsks  they  present 
are  illustrated  in  Table  15.  After 
examining  these  different  options,  the 
Agency  would  propose  that  the  nsk 
associated  with  alternative  2  represents 
a  level  that  is  acceptable  under  the  case- 
by-case  approach.  .\  maximum 
individual  risk  higher  than  the  pieferred 
level  is  acceptable  in  this  case  because 
the  risk  distribution  is  such  that 
incidence  is  only  0.042  per  year 

Decision  on  Ample  Margin  of  Safety. 
¥P.\  has  examined  several  alternative 
levels  of  control  of  radon  emissions  from 
DOE  facilities.  The  costs  and  benefits  of 
controlling  emissions  can  be  seen  in 
Table  16.  Based  on  the  costs  of  further 
controls  to  reduce  radon  emissions,  and 
the  small  decreases  in  risk  and  very 
small  incidence  reductions  they 
represent.  EPA  has  determined  that  it  is 
not  necessary  to  further  reduce  nsks 
b»>low  the  acceptable  level,  alternative 
.:.  Therefore.  EPA  is  proposing  a 
NESHAP  limiting  radon  emissions  from 
DOE  facilities  to  20  pQ/m'-s,  which 
will  protect  public  health  with  an  ample 
margin  of  safety\ 


Table  15. — Alternatives  for  Acceptable  Risk  from  Racxjn  from  DOE  FACiLfriES 


' 

(baselne) 

Alt  2 

A)t3 

Alt.4 

MaxirTKim  ndrvKJual  nsk  (lifetime) . 

IncKleoce  within  80  km  (death/y) _ „ .        .   „.  „ 

Risk  mdMTltUil: 

E-2  lo  E-1 _ „ 

Z4K10-' 

0.16 

0 

90 ._ 

3.500 

26.000  - 

1.4M_ 

2.9x10* 
0.042 

0 

1.8X10-*. 
0021    .. 

0     

0 

70 

2.000 

44.000 

28M 

0.0001  -         ...J 

OtXtObt 

0.0012 

0.020 

13*  10  * 
0012 

0 

E-3toF-2 

180-..-: 

4,800 

96.000 

0 

E-4  to  E-3 

45 

E-5toE-4 .       „ _    . 

500 

F-8loF-?i                                        

15,000 

LessE-e .    _ „   „ 

27M 

0 - 

0.002 

0.011 

0  007    

28M 

SBM 

Risk  incidence: 

E-2  to  E-1 _ „ _    

F-3lnF-2  ; 

0 

0.0004 

O.UiUU 

0.0027.   . 
0.037 

0 
0 

F-4  toF-3                                     

0  00007 

E-5  to  E-4 _ ....„ 

0.0002 

E-6toE-5 „       „ „. 

I-mFW?       

0.040 

0.10 

0.0005 

aoi 

Other  Hoa/lti  Impacts.  Non-tatal  cancers  no  more  than  5  percent  of  cteat^s 


Approach  B:  Incidence  Based 
Approach.  Decision  on  Acceptable  Risk. 
As  explained  earlier,  the  radon 


emissions  from  DOE  facilities  cause  less 
than  one  fatal  cancer  per  year. 


Therefore,  under  this  approach,  current 
emissions  are  acceptable. 
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Table  16  —Alternatives  fo«  Ample  Margin  of  Safety  for  Raoon  From  DOG  FAdUTiES 
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AdcNorHl  radon  oontoola 


Dei:i8ion  an  Ample  Marffin  of  Safety 
Based  on  an  analysis  of  the  costs  of 
vanuus  control  alternatives  and 
decreases  in  risk  and  lncidenc«  they 
represent,  see  Table  16,  EPA  has 
determined  that  it  is  necessary  to  reduce 
risks  to  the  level  of  alternative  2.  but 
that  further  reductions  are  unnecessary 
Therefore.  KPA  is  proposing  a  NESHAP 
limiting  radon  emissions  from  DOE 
faalities  to  20  pCi/m»  -  s.  which  will 
protect  public  health  with  an  ample 
margin  of  safety 

AppriHich  C  t  K  10    *  or  Li-ss 
Maximum  Individual  Risk  Approach 
[Mtcision  on  Acceptable  Risk.  Slnr^  the 
dose/nsk  relationship  for  radon  is 
reasonably  well  established,  an 
acceptable  level  of  emissions  can  be 
estimated  under  this  appniach  A  radon 
emi8»u)n  limit  of  2  pCi/m*     s  yields  a 
lifetime  risk  of  1  .  10    *  to  the  maximum 
exposed  individual  Therefore,  under 
this  approach  an  acceptable  level  of 
emission  is  2  pCi/ni*     « 

Df'ti.'ih'n  on  Amplf  Moryin  of  Safety 
Due  '()  the  costs  and  diffu  ulty  of  further 
reducing  emissions.  Flf'.A  belifves  that 
no  furthjT  reductions  bt-iow  a  risk  level 
of  1  "  10    'are  needed,  TherefDrc.  Ki'A 
is  proposing  a  NFi>H,AP  limiting 
emissuuis  of  radon  to  2  pCI  'ni'     8 
whu  h  would  protect  piiblii:  htvilth  v%ith 
an  ample  margin  of  safety 

Af'pnxu  h  D   I  '  H7  *or  Ia;»» 
Maximum  Indivulual  RiHk  Approa(  h 
Oetisinn  on  Acceptable  Risk  A  railon 
emismun  limit  of  0  O-I  pCi/m'     s  yields  a 
lifetime  nsk  of  1  ■  10    *  to  the  maximum 
exposed  inilividua!   Therefore,  under 
this  approach,  an  acceptable  level  of 
emissions  is  0  02  pCi/m'     s 

Df<  i.iion  on  Aniplt'  Slijiyni  of  Solfty 
Due  to  the  conts  and  diffu  ulty  of  further 
reducing  emissions,  KI'A  believes  that 
no  furthtT  reductions  below  a  nsk  level 
of  1  .  10    'are  needed  Iherefore  FPA 
IS  proposing  a  NESHAP  limiting 
emissions  to  0.02  pCi/m*     s  which 


would  protect  public  health  with  an 
ample  margin  of  safety 

4  Implementation 

This  NESl^lAP  is  ■  f!ux  standard  that 
limits  the  emission  of  radon  from  EMDE 
facilities.  The  standard  limits  the 
amount  of  radon  that  can  be  emitted  per 
unit  area  (m*)  per  unit  of  time  (s).  This 
standard  is  not  an  avera^  per  facility 
but  is  an  average  per  radon  source.  Tliis 
will  require  that  all  radon  •ourcea  must 
be  disposed  of  in  a  manner  that  will 
reduce  the  radon  flux  to  meet  the 
standard. 

The  proposed  standard  will  be 
effective  immediately  upon 
promulgation.  While  EPA  believes  that 
DOE  will  be  able  to  meet  this  standard. 
EPA  recognizes  that  in  some  cases  DOE 
may  need  some  time  to  perform  all  the 
actions  necessary  to  reduce  radon 
emissions  to  the  required  levels  In  such 
a  case,  DOE  may  request  a  waiver  of  the 
compliance  deadline  of  up  to  two  years, 
under  section  112(c)ll)(b)(ii)  of  the  CAA 
If  two  years  are  not  sufficient  lime  EPA 
IS  prepared  to  discuss  schedules  for 
compliance,  EP.\  recognizes  that  the 
requirements  of  CERCI-A  and  other 
environmental  laws  will  have  to  be 
considered  in  these  discussions 

Since  the  reports  of  the  testing 
provide  ElPA  with  the  information  it 
needs.  DOE-facilities  are  exempted  from 
the  requirements  of  61,10. 

//  Phusphiigypsum  Stocks 

1    Introduction 

Phobphogypsum  stacks  are  large  piles 
of  waste  frtim  wet  acid  phosphorus 
fertilizer  production  Phosphogypsum 
stacks  are  found  at  41  different  sites  in 
12  states  Because  phosphate  ore  is 
relatively  high  in  uranium  and  radium, 
phosphogypsum  stacks  are  also  high  in 
these  elements.  The  presence  of  radium 
in  the  stacks  causes  them  to  release 
radon  Into  the  atmosphere.  In 


connection  with  the  litigation.  EPA  has 
agreed  to  propose  a  standard  for  this 
source  category. 

2.  Estimates  of  Elxposure  and  Risk 

EPA  has  performed  a  pile-by-pile 
assessment  of  radon  releases  at  58 
phosphogypsum  stacks  at  41  sites. 
Radon  emission*  are  bated  on  measured 
radon  fluxes  at  stacks  In  Florida  and 
Idaho,  the  radium  content  of  the 
phosphate  rock  and  the  estimated  area 
of  the  stacks.  Maximum  Individual  risks 
are  based  on  the  locations  of  nearby 
residents  obtained  from  industry  or 
topographical  maps.  Where  information 
was  unavailable,  people  were  assumed 
to  be  800  meters  from  the  site  boundary. 
Populations  within  80  km  were  taken 
from  census  tract  data. 

The  estimated  maximum  individual 
risk  of  fatal  cancer  from  radon 
emissions  from  phosphogypsum  stacks 
is  2.0  *,  10    *.  The  radon  emissions  cause 

0  97  fatal  cancers  pier  year  to  the 
population  within  80  km  Approximately 
90%  of  the  nsk  to  the  population  is  borne 
by  people  whose  nsk  is  less  than 

1  x^  10  '  *.  and  40%  of  the  risk  is  borne  by 
people  whose  risk  is  less  than  ixlO  ~*. 

Table  17  presents  example  scenarios 
to  show  how  different  emission  levels 
would  result  in  different  health  risk 
profiles  The  table  presents  the  risk 
estimates  at  baseline  m  terms  of 
estimated  annual  fatal  cancer  incidence, 
maximum  individual  lifetime  risk,  total 
fKipulation  exposed  at  or  above 
particular  nsk  levels  (i  e,.  nsk 
distribution),  and  annual  incidence 
attnbutable  to  the  population  exposed 
at  each  nsk  level.  The  table  also 
presents  available  estimates  of  annual 
incidence  and  maximum  individual 
lifetime  risk  for  a  lower  emission  level 
identified  as  alternatives  2  and  3. 
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3.  Application  of  Alternative  Policy 
Approaches 

The  decisions  that  would  result  from 
the  application  of  the  four  policy 
approaches  described  in  Section  VI,  to 
the  phosphogypsum  stacks  source 
category  are  described  below. 

Approach  A:  Case-by-Case  Approach. 
Decision  on  Acceptable  Risk.  As  stated 
earher.  the  maximum  individual  risk  to 
any  individual  is  2.0  x  10  "*  which  is 
slightly  higher  than  the  level  generally 
preferred  under  the  case-by-case 
approach.  Of  the  58  stacks,  only  4  had 
risks  greater  than  1  x  10  "  *.  The 
estimated  annual  incidence  of  fatal 
cancer  is  less  than  1  per  year,  and 
almost  all  of  that  risk  is  borne  by  people 
whose  risk  is  less  than  1  x  10  ~*.  EPA  has 
examined  several  alternatives  before 
determining  the  acceptable  level  Those 
alternatives  and  the  risks  they  present 
are  illustrated  in  Table  17.  After 
examining  these  different  alternatives, 
the  Administrator  has  detennined  that 
baseline  emissions,  alternative  1. 
represents  a  level  that  is  acceptable 
under  the  case-by-case  approach.  A 
maximum  individual  risk  higher  than  the 
preferred  level  is  acceptable  in  this  case 
because  only  a  few  individuals  are 
exposed  to  this  level  and  because  the 
risk  distributioa  is  such  that  incidence  is 
only  0,37  per  year. 


Decision  on  Ample  Margin  of  Safety. 
Based  on  the  costs  of  further  controls  to 
reduce  radon  emissions,  and  the 
decreases  in  risk  and  small  incidence 
reductions  they  represent,  see  Table  18, 
EPA  has  detennined  that  it  is  not 
necessary  to  further  reduce  risks  below 
the  safe  baseline  level,  alternative  1. 
EPA  proposes  a  NESHAP  limiting  radon 
emissions  from  phosphogypsum  stacks 
to  20  pCi/m*"*,  which  represents  current 
emissions,  which  will  protect  public 
health  with  an  ample  margin  of  safety. 

Table  1 7.— Alternattve  for  Accepta- 
ble Risk  for  Disposal  of  Phospho- 
gypsum Stacks 


Table  1 7  —Alternative  for  Accepta- 
ble Risk  for  Disposal  of  Phospho- 
gypsum Stacks — Continued 
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Approach  B:  Incidence  Baaed 
Approach.  Decision  on  Acceptabie  Risk 
As  explained  earlier,  the  radon  emission 
from  phosphogypsum  stadcs  cause  less 
than  one  fatal  cancer  per  year. 
Therefore,  by  this  approach,  current 
emissions  provide  an  atxeptable  level  of 
risk.  However,  the  current  incidence 
estimate  is  0.97  fatal  cancer  a  year, 
which  is  very  close  to  the  acceptable 
level.  Future  analysis  could  demonstrate 
that  current  emissions  are  not 
acceptable  and  need  to  be  reduced. 

Decision  on  Ample  Margin  of  Safety 
Based  on  the  costs  of  further  controls  to 
reduce  radon  emissions,  and  the 
decreases  in  risk  and  small  incidence 
reductions  they  represent  see  Table  18. 
EPA  has  determined  that  it  is  not 
necessary  to  further  reduce  risk  below 
the  safe  baseline  level  alternative  1. 


Table  18.-Alternatives  for  Ampie  Margin  of  Safety  for  DtsposAt  of  Phosphogypsum  Stacks 
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However,  to  prevent  emissions  from 
increasing.  EPA  is  proposing  ■  NESHAP 
for  this  source  category  limiting  radon 
emissions  from  phosphogypsum  stacks 
to  20  pCi/m*-s.  This  represents  current 
emissions  and  will  protect  public  health 
with  an  ample  margin  of  safety. 

Approach  C:  IX  KT*  or  Less 
Maximum  Individual  Riak  Apptxxich. 
Decision  on  Acceptable  Risk.  A  radon 
emission  limit  of  2  pG/m^-s 
corresponds  approximately  to  a  lifetime 


risk  of  1 X 10'  *  to  the  maximum  exposed 
individual.  Under  this  approach,  an 
acceptable  level  of  emissions  is  an 
average  radon  flux  of  2  pCi/m*-s  from 
phosphogypsum  stacks. 

Decision  on  Ample  Margin  of  Safety. 
Due  to  the  costs  and  difRculty  f>f  fiirther 
reducing  emissions,  EPA  betieves  that 
no  further  reductions  below  a  risk  level 
of  1 X 10"*  are  needed.  Therefore,  EPA  is 
proposing  limiting  emissions  to  2  pCi/ 


m*-s,  which  would  ji^otect  public  health 
with  an  ample  margin  of  safety 
Approach  D:  1 X  KT*  or  Less 
Maximum  Individual  Risk  Approach 
Decision  on  Acceptable  Risk.  A  radon 
emission  limit  of  0.02  pCi/m*-8 
corresponds  approximately  to  a  hfetime 
risk  of  1  X 10'  *  to  the  maximally  exposed 
individual  Under  this  approach,  an 
acceptable  level  of  emissions  is  an 
average  radon  flux  of  .02  pCi/m*-s 


B640 
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Decision  on  Ample  Mary  in  of  Safety 
Due  to  the  cost«  and  difficulty  of  fiirther 
reducing  emisiions,  EPA  believei  that 
no  further  reductions  below  a  nak  level 
of  1  «  10  •  are  needed.  Therefore,  EPA  it 
propoainj)  limitins  radon  emiaaions 
levels  to  0.02  pCi/m»-t,  which  would 
protect  public  health  with  an  ample 
margin  of  safety 

4.  Implementation 

This  NESHAP  is  a  flux  sUndard  that 
limits  the  emission  of  radon  from 
phoaphogypsum  stacks.  Th«  standard 
limits  the  amount  of  radon  that  can  be 
emitted  per  unit  ar«a  (m*)  per  unit  of 
time  (si-  This  sUndard  Is  oot  ui  average 
per  facility  but  is  an  average  per 
phosphogypsum  stack.  This  will  require 
that  all  stacks  be  dispoeed  of  in  a 
manner  that  will  reduce  the  radon  flux 
to  meet  the  standard. 

Sixty  days  af^er  the  affective  date  of 
this  rule  or  sixty  days  after  the  operator 
ceases  using  a  phoaphogypeum  stack  the 
operator  must  test  the  stack  to 
determine  whether  or  not  the  stack  is  in 
compliance  %vith  the  flux  standard.  If 
Approach  A  or  B  is  selectad  it  is 
expected  that  all  stacks  will  be  In 
compliance  with  the  slandard.  If 
Approach  C  or  0  are  selected  the  stacks 
will  most  likely  not  be  in  compliance 
unless  they  cover  the  stack  with  dirt  or 
something  else,  to  reduce  the  radoo  flux 
off  the  stack.  If  an  operator  knows  that 
the  stack  cannot  meet  the  standard,  the 
operator  can  admit  noncompliance 
instead  of  testing  the  stack. 


Stacks  must  be  retested  every  two 
years  unless  EPA  requires  more  frequent 
testing  or  EPA  determines  that  less 
frequent  testing  Is  sufficient  to  assure 
compliance  with  the  standard.  EPA  will 
also  reduce  the  need  for  testing  if  EPA 
determines  that  testing  will  interfere 
with  ongoing  operations  designed  to 
cover  the  stack. 

Since  the  reports  of  the  testing 
provide  EPA  with  the  information  it 
needs,  phoaphogypaum  stacks  are 
exenpted  from  the  requirements  of 
81.ia 

/.  Underground  Uranium  Mines 

1.  Introduction 

When  these  mines  are  operating,  their 
ventilation  systems  emit  large  amounts 
of  radon  Into  the  atmoephere.  The  levels 
of  radon  in  an  onventilated  mine  are  a 
hazard  to  the  miner*.  Ventilating  to 
reduce  radon  exposure  to  the  minera 
Increases  exposure  to  the  general 
population. 

Underground  uranium  mines  are 
regulated  by  an  existing  NESHAP.  This 
NESHAP  requires  bolkheading  of 
unused  portions  of  the  mines  in  an  effort 
to  reduce  the  internal  wall  surface  area 
of  the  miae  and  thereby  reduce  radon 
emissioos  fasto  the  miiie  air.  EPA  has 
found  that  this  system  is  unworkable  for 
existing  mines,  and  it  is  unnroven  for 
new  Bsioea.  The  interiors  or  these  nliMs 
are  so  extaoslTely  intsroonnacted  that 
any  attempt  at  bulkheading  either 
produces  no  results  or  prevents  fresh  air 
from  getting  to  the  minera. 


2.  Estimates  of  Exposure  and  Risk 

EPA's  risk  assessment  of  underground 
uranium  mines  is  a  site-by-site 
assessment  of  all  operating  or  operable 
mines.  Emission  estimates  were  based 
on  radon  concentration  or  woiiung  level 
measurements  and  ventilation  rates 
provided  by  mine  operatora. 

The  meteorological  data  was  taken 
from  nearby  stations  and  populations 
from  6  to  80  km  are  based  on  U.S. 
census  tract  data.  Population 
distributions  within  6  km  were  taken 
from  site  visits  or  obtained  from  mine 
owners. 

The  maximum  individiul  risk  of  fatal 
cancer  from  radon  emissions  from 
undeiground  uranium  mines  is  1.2x10'*. 
The  radon  emissions  cause  0.77  fatal 
cancer  per  year  to  the  population  within 
80  km. 

Table  19  presents  example  scenarios 
to  show  how  different  emission  levels 
would  result  in  different  health  risk 
profiles.  The  table  presents  tiie  risk 
estimates  at  baseliiie  in  terms  of 
estimated  annual  fatal  cancer  incidence, 
maximum  individual  lifetime  risk,  total 
population  exposed  at  or  above 
particular  risk  levels  (Le.,  risk 
distribution),  and  aramal  Incidence 
attributable  to  the  popalation  exposed 
at  each  risk  UveL  The  table  also 
presents  available  estimates  af  annual 
incidenoe  and  maxtmun  individoal 
lifetime  risk  for  a  lower  emission  level 
identified  as  alternatives  2  and  S. 


TaSLE  19.— ALTCnNATIVES  RDA  ACCEPTABLE  RiSK  fPH  UNOCRQRAOUN  URANNJM  MINES 
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3.  Application  of  Alternative  Policy 
Approaches 

The  decisiofis  that  would  result  from 
the  application  of  the  four  policy 
approaches  described  In  Section  VI,  to 


the  surface  uranium  minae  source 
category  are  described  below. 

Approach  A:  CaM9-by-Ca»e  Approach. 
Decision  on  AoceptabJa  Ritk.  As  stated 
eariier.  the  maximum  individual  risk  to 
any  individual  is  1.2  x  10' '  which  is 
higher  than  the  level  preferred  under  the 


case-by-case  approach.  The  estimated 
annual  incidence  is  0.77  fatal  cancer  per 
year.  EPA  has  examined  several 
alternatives  beforo  determining  the 
acceptable  level:  those  alternatives  and 
the  risks  they  present  are  Illustrated  in 
Table  19.  After  examining  these 


different  alternatives,  the  Agency  would 
propose  that  the  risks  associated  with 
alternative  2  represents  the  level  that  is 
acceptable  under  the  case-by-case 
approach.  Alternative  2  limits  the 
emissions  to  1500  Q/y  of  radon.  An 
emissions  limit  of  1500  Ci/y  provides  an 
acceptable  level  of  risk. 

However,  EPA  recognizes  that,  among 
the  source  categories  analyzed,  uranium 
mines  present  a  unique  situation  in 
determining  an  acceptable  level  of  risk. 
This  occurs  because  Mine  Safety  and 
Health  Administration  (MSHA) 
standards  require  owners  to  protect 
mine  woikers  by  operating  mine 
ventilation  equipment  to  reduce  the 
radon  levels  within  the  mines.  This 
results  in  emissions  of  whatever  amount 
of  radon  is  necessary  to  reduce  the 
radon  levels  in  the  mines  to  the  required 
levels. 


After  considering  the  conflict  in  the 
goals  of  the  MSHA  regulations  and  the 
goals  of  the  CAA.  EPA  has  concluded 
that  emissions  higher  than  1500  Ci/y  can 
be  allowed  without  increasing  the  risk 
to  the  nearby  individuals.  If  a  mine 
releases  its  exhaust  fan  emissions  from 
a  30-meter  stack,  then  radon  emissions 
of  5,000  Ci/y  would  result  in  the  same 
level  of  risk  to  the  most  exposed 
individuals  as  a  ground  level  releases  of 
1500  Ci/y.  This  alternative  provides  an 
effective  means  to  ventilate  the  mine, 
reducing  radon  levels  in  the  mine,  while 
protecting  those  persons  exposed  to  the 
emissions  from  a  mine.  Therefore,  the 
Agency  would  propose  that  the  risks 
associated  with  exhaust  vent  emissions 
of  radon  from  underground  uranium 
mines  emitted  either  at  ground  level 
with  an  emission  limit  of  1500  Ci/y  or 
from  a  stack  that  is  at  least  30  meters 


high  with  an  emission  limit  of  5000  Ci/y 
provides  an  acceptable  level  of  risk. 

Decision  on  Ample  Margin  of  Safety. 
Based  on  the  costs  of  further  controls  to 
reduce  radon  emissions,  including  the 
likelihood  of  closures  and  the  decreases 
in  risk  and  very  small  incidence 
reductions  they  represent,  see  Table  20 
EPA  has  determined  that  it  is  not 
necessary  to  further  reduce  nsks  below 
the  acceptable  level  alternative  2  EPA 
recognizes  that  closures  are  not  in 
themselves  a  reason  not  to  further 
reduce  risks. 

Approach  B:  Incidence  Based 
Approach.  Decision  on  Acceptable  Risk. 
As  explained  earlier  the  radon 
emissions  from  underground  uranmin 
mines  cause  less  than  one  fatal  cancer 
per  year.  TTierefore,  under  this 
approach,  oirrent  emissions  are 
acceptable. 


Table  20.— Alternatives  for  Ample  Margin  for  Safety  for  Underground  Uranium  Mines 


MIR 

1,1  III  1  ■  ,1 II  ■ 
ncnanoa 

Total  ncKtenca 
reduction 

1 ! ■ 

r- — ■ 

Mmrmbm 

Incidenoa  rsduciion 

Inwwnenial  caprtal 
oo« 

aivuaftzed  ooal 

ToM  armuakzM 
coal 

1 

1.2x10  » 
1A10-' 
2.7x10-« 
1.0x10-* 

0.77 
0.77 
0.43 
0.20 

1-A 

2 

3 

0.34 
0.23 

0.34 
0.57 

$15M 

s  • 

S8M 
t  • 

S8M 
t  • 

Ra»MBlorv  Status:  CurrenOy  itMrs  is  a  NESHAP  in  ptaca  rwMring  woik  practloes  to  bnN  radon  wnisaions  (txAheads). 
CommaMs: 


rwiga  irom  SaSo^  lo2.*M0-?^  ****'  ***  "*°"  P*'**^**'"*-  '**«  IromieO  to  720  fatal  cancers  pw  inKon  perwn-WLM.  *m  ASwnaOvs  1  r«k  may 

'  I-^-R".""!  '*j'»rj°-g9°jyy  '•'^  anwalons  mmL  The  laigast  mina  atwts  8900  O/y  radon. 

Lt,^I!S"JS!iit.'i??2<3fc?5?ILl?  V*^*'^  '•'•^  "  6,000  O/y  radon  M  ttwra  is  a  30  meier  stack,  "mrea  n*ws  aacMd  5,000  Cs/y  radon 

-  ■"  ?y  -y  J°  J»*«»  og***"!!  *"a  by  2-5  monlha.  SmmH  irinm  would  In  addWon  naad  to  cut  n—  vnt  ttmns. 

"-'~*>^  Ti  hT  lOT  J  Jaf  tUi  inl)  ""^  alwmali«»a  Is  mors  8lrinBW«  than  Atamalwa  Z  (•  AUtfbon^  com*  we  In  tarrm  of  nwws  ifiul  down  »(«c^ 

no*  J^!SST!TJL\SS  ^!!?.«**f"  ■fwao^s  to  tiling  iha  MIR  to  tx10-«  because  H  is  tSUfoM  to  asSmato  the  trifMa  of  such  acSon.  Moai  ftaly,  moM  couM 
not  oparsM  St  tM  wwaL  Six  ffllnas  would  dose;  naw  mines  could  not  bs  opanad. 


Decision  on  Ample  Margin  of  Safety. 
EPA  has  examined  several  alternatives 
before  determining  the  alternative  that 
results  in  emissions  that  are  safe  with 
an  ample  margin  of  safety;  those 
alternatives  are  presented  in  Table  20. 
After  examining  these  different 
alternatives,  the  Administrator  has 
determined  that  alternative  2  represents 
the  level  that  is  safe  with  an  ample 
:3argin  of  safety.  Alternative  2  limits  the 
Amissions  to  1500  Ci/y  of  radon.  An 
emissions  limit  of  1500  Ci/y  provides  a 
level  of  emissions  that  is  safe  with  an 
ample  margin  of  safety. 

However,  EPA  recognizes  that,  among 
the  source  categories  analyzed,  uranium 
mines  present  a  unique  situation  in 
determining  an  acceptable  level  of  risk. 
This  occura  because  Mine  Safety  and 
Health  Administi^tion  (MSHA) 
standards  require  o%vners  to  protect 
mine  workere  by  operating  mine 
ventilation  equipment  to  reduce  the 
radon  levels  within  the  mines.  This 


results  in  emissions  of  whatever  amount 
of  radon  is  necessary  to  reduce  the 
radon  levels  in  the  mines  to  the  required 
levels. 

After  considering  the  conflict  in  the 
goals  of  the  MSHA  regulations  and  the 
goals  of  the  CAA.  EPA  has  concluded 
that  emissions  higher  than  1500  Ci/y  can 
be  allowed  without  increasing  the  risk 
to  the  nearby  individuals.  If  a  mine 
releases  its  exhaust  fan  emissions  from 
a  30-meter  stack,  then  radon  emissions 
of  5,000  Ci/y  would  result  in  the  same 
level  of  risk  to  the  most  exposed 
individuals  as  a  ground  level  release  of 
1500  Ci/y.  This  alternative  provides  an 
effective  means  to  ventilate  the  mine, 
reducing  radon  levels  in  the  mine,  while 
protecting  those  persons  exposed  to  the 
emissions  from  a  mine.  Therefore,  the 
Administrator  has  determined  that 
exhaust  vent  emissions  of  radon  from 
underground  uranium  mines  emitted 
either  at  ground  level  %vith  an  emission 
limit  of  1500  Ci/y  or  from  a  stack  that  is 


at  least  30  meters  high  %vith  an  emission 
limit  of  5000  Ci/y  protects  public  health 
with  an  ample  margin  of  safety. 

Approach  C:  lxl(r*or  Less 
Maximum  Individual  Risk  Approach 
Decision  on  Acceptable  Risk.  Since  the 
dose/risk  relationship  for  radon  is  well 
established,  it  is  straightforward  to 
determine  the  correct  standard  under 
this  approach.  A  radon  emission  limit  of 
500  Ci/y  of  radon  under  current  release 
conditions  equals  a  hfetime  risk  of 
IX 10"*  to  the  most  exposed  individual. 
Therefore,  under  this  approach,  an 
acceptable  level  of  emissions  is  500  Ci/y 
of  radon  from  any  single  mine. 

Decision  on  Ample  Slargin  of  Safety 
Based  on  the  considerations  expressed 
earlier,  EPA  believes  that  no  further 
reductions  below  emissions  of  500  Ci.'y 
of  radon  would  be  needed.  Therefore. 
EPA  is  proposing  a  NESHAP  of  500  Ci/y 
of  radon  from  any  single  mine,  which 
would  protect  pubbc  health  with  an 
ample  margin  of  safety. 
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AfiprvacJtD:  lxHr*orLamt 
Maxunum  IndMduaJ  Riak  Approach. 
Dmcitioa  on  Acc»ptabh  RJak.  A  radon 
ataimiooM  limit  of  S  Ci/y  of  radon  would 
0xpoa«  an  Individual  to  a  lifatlma  riak  of 
1 K 10*.  Tharafora.  oodar  thia  apfiroack. 
an  accaptabia  laval  of  amlaiinna  la  ft  Ci/ 
y  of  radon  from  any  tingle  undaifiuund 
uranium  mine. 

DacisJoa  on  Ampla  Margin  of  Safety. 
A  atandafxl  of  5  Q/y  radon  would  ba 
Impoaaibta  for  moat  nndaryound 
uranium  mlnea  to  meat  Since  this 
standard  would  abut  down  tba  induatry. 
tiiare  ia  no  aaad  lo  look  at  lowering  It 
further.  EPA  ia  propaaing  tbat 
undargrouad  nraaliuB  minaa  ao<  anit 
mora  than  S  Cl/y  radao-222  into  tha 
atMMMpbera  tn  any  year. 

4.  Implementation 

Thia  ttandard  ka  an  emiaaiwi 
alandaMl.  Mlnea  are  limited  ta  tb* 
aaiount  of  radoa  diay  amM  from  their 
axhaaat  vaota.  Doa  to  IfflM  Safety  and 
Haahh  Aitelolatratlaii  fMSHA] 
lapilartana  rrhtrb  era  daa^Mtif  tir 
pcolact  Iba  miaara  fron  U^  bvab  of 
radoBia  Ih 
baopatatti 

woHidt^  ia  the  mtaa.  TMa  UmMa  IFA 
OaadbAty  la  dewal«ata«o«har  tjFpaa  ol 
I  to  ooatrai  lad 


Under  Approach.  A  and  B  tha  Ihali  ia 
IftOO  coriaa  oi  radon  a  rear.  If  mlnaa 
emit  radon  from  a  alack  30  matara  la 
height  or  bighar.  tba  rteka  to  aaaiity 
taMBv1d«aia  la  radaoad  each  that  largar 
radoa  amlaBiiaia  wUl  attU  naalt  ta  riak 
lavala  thai  aia  aaJa  with  aa  aaapb 
margin  of  aafaty.  In  an  effort  to  provide 
flvdbillty  for  the  odaa  ownara  in 

MBHA 
BTA  wUI  allow  mtaaa  that 
have  SO  aaalar  ateeka  to  earil  ap  to  IjODD 
curiae  a  yaar. 

to  S0O  oartoe  of  radon  a  yaar.  an 

1  a  Ikay  CM  aaM  ap  to  ft  ( 
of  i«4aa a  yaar.  Uadar alliha 

to 


Althoii«h  tha  report  ta 
oa  a  calendar  yaar  tba  emleaioo  limit 
appUaa  to  any  yaar.  I.e.  any  period  of  12 
coaaacatlva  montha.  9taoe  thaaa  reporta 
^TKrrUkt  EPA  with  tha  tafonaatioa  It 
needa.  undargroand  aranfaia  aUaaa  are 
axampiad  faom  the  reguiiemanta  of 
•i.ia 

/.  Surface  Unudum  Stimm 

1.  Introdnctton 

•had  by  tha 
toi 
raL  WhUatte 

ifcKI 

7W  of  tha  I 


produced  tn  thia  country  batwaen  10M 
and  ins,  much  ol  today'a  aranlum 
prodactlon  la  from  uadarground  mlnaa 
and  other  aourcaa.  In  the  paat  annual 
production  from  eurfaca  mlnea  ranged 
from  a  few  hundred  tonaof  ore  to 
lOaOOD  tooa  or  mora.  In  raoanl  yaara. 
Burfaca  aiinlng  oparadooa  have  bean 
very  large,  typically  lOOOQO  tone  or 
mora.  Doe  to  tha  dramatic  decline  in  tba 
uranium  Induatry  aince  IfSl.  tha  number 
of  aurfaca  mlnaa  in  oparatlon  in  tba  US. 
baa  dropped  from  SO  in  1981  to  juat  2  in 
iaS7.  While  only  2  mlnaa  are  currently 
acdva.  there  remain  about  IJOO  minea  In 
the  US.  in  varioua  atagaa  of 
reclaioatlon. 

Owing  aurfaoe  mining.  topaoU  may  ba 
•egregatad  and  aavad  for  radamatloa: 
overburdeD  la  piled  on  land  baalda  tha 

Kit.  The  pit  and  overbordan  repreeenta  a 
irga  auHaoe  area  from  which  ladon  caa 
aacapa  bito  tha  atmoaphera.  Radoo 
— «t««*^««  ua  higher  than  uaaal  bacauaa 
radlaai  oonoantratlona  are  lanier  thaa 
aT«raga  near  bodlaa  of  < 
Haallh.  a^aty  an 

■todwHi^i 
ibyavarlatyofFadafal 
I  lawa.  A«  a  reaah  ai  r 


aia  vaatly 


tha  MMa  and  maa.  Maaf  of  tha 
taadhra  adaaa  ara  praaaartly  batag 
redalraad  under  atate  law.  RacUmation 
of  llw  mlnaa  aiMlftoaaUy  padaoea  radoa 
eariaeiaM.  la  ^  pwt  OA  daeldad  aa« 
to  pnoB^ta  a  fOSHAP  far  tya 
catofory.  Titot  daditoa  araa  rhalliapiil 
tn  litigation  and  ia  being  reaxamioad  in 
thia  ruleoMklng. 

2.  BatUaatea  «f  Kxpoeara  and  Riak 


BPA  ffnnrfrtod  a  AaU  ahady  < 
the  aa^nar  of  t9M  to  obtain 
IniorBattan  with  wi^ch  to  aodal  tha 

eethaatoe  of  riak  iroaa  i 
osaUba  made. 

%vare  oondaetod  of  the  two  ^Mre  i 
locatod  to  Texaa  and  Wj  aMli>|^  and  25 
inactlva  mlnaa  located  In  Ariiona.  New 
Mexico.  Cokrado,  South  Dakx>ta.  Texaa 
and  Wyoming.  In  addition,  the 
demographic  aiul  meteorologlc  data 
ware  gatharad  In  and  aroona  each 
mlaing  aUa. 

The  auximam  Individual  riak  of  fatal 
canoer  from  radon  auilealoaa  irmb 
aucfaoe  oraniam  odnaa  la  li)x  UT  *.  Tha 
radoa  aaileetoaa  oauaa  0JOl%  fatal  cancer 
per  yaar  to  the  popalattoa  wMhia  80  kaL 
Over  «m  of  the  riak  to  the  popaiatlea  la 
borne  by  PMple  wheae  hak  ie  leee  then 
txlO~*.  aarfftOftaftherlahIa  home  by 
people  whoee  riak  ia  leae  then  1  xlir*. 

Tahto  n  piaaie>i  luaMpla  aannBriaa 


would  reaolt  In  dlffarent  health  riak 
profUea.  The  tabta  preeenta  the  riak 
eethnalea  at  baeeiine  tn  terma  of 
eatlmated  annual  fatal  canoer  Inddence. 
maximum  Individual  lifetime  riak.  total 
population  expoaed  at  er  above 
particular  riak  levela.  (I.e^  riak 
diatribution).  and  annaal  inddence 
attributable  to  tha  population  expoaed 
at  each  riak  level.  The  table  alao 
preeenta  available  eatimatea  of  amnial 
Incidence  and  maximum  IndhridBal 
UfetlBie  riak  for  a  lower  endaaion  level 
identified  aa  alternative  2. 

3.  Application  of  Alternative  Policy 
Approacbea 

The  dedaione  that  would  reeolt  from 
the  appUcatlon  of  the  four  policy 
approachea  deacribad  hi  Sectloa  VL  to 
the  aurfaoe  nraniom  minea  aource 
cetegory  are  deaoribed  below. 

Appnach  A-  Ca$»-by-Cam  Approach. 
DmdMkm  im  AaoaptabJe  Riak.  Aa  atetod 
earlier,  the  aaxhanm  indlvldaal  rlah  to 
any  tadtvidad  la  1i)x  10' *  which  la  the 
level  sanaraUy  pieieiied  ander  thi 
b^-caae  approach.  The  eathaatad  I 
tatddanca  la  kae  than  0ja087  fhtai  I 
par  year,  and  aaet  of  that  riak  la  1 
bypeoptateboaaitafclsi 
ixur*.  BPAhaa( 


acceptable  tattoL  thoae  altaraativea  and 
tha  rlaka  they  preaeat  are  iUoalrated  bi 
Table  21.  After  axamlnhig  thaea 
(fifhrant  aHemadvaa.  the , 
itatarwhtod  t^t  haaate 
alteraattva  1.  repnaaato  tha  level  that  la 
accaptabia  andar  the  caaa-by  caae 
approach. 
Daciaiao  on  Ampim  Margm  cf  Sofatjr. 
I  the  ooato  of  tether  oontrab  to 


lltojr 


thatHia 

rlaka 


Baaed  ani 

■laalaai,  and  the 
I  tar  riak 
incideBce  raoacta 
Table  XL  EPA  baa  i 
not  aaoeeeexy  to  further  I 
below  (he 

altamatlva  1.  Carrant  anilaalona  have  an 
aaeodated  riak  which  ia  aafa  with  an 
ai^le  BMcgin  of  aafety.  Bapadally 
in^wrtaat  In  thia  detarmioation  ia  the 
extremely  low  population  riak  and  the 
curreot  aUte  raN:iamaUon  ayatem  which 
la  wocklBg  to  reduce  iU  abeady  low 
riaka. 

Due  lo  the  depreeeed  aUte  of  the 
uranium  mhi*ng  Induatry,  there  la  no 
raeeon  to  beUeve  that  any  new  aurfaoe 
mlnee  will  be  coaatnicted.  Therefara. 
tha  baaaUna  rlaka  ara  not  expected  to 
inoeeea  la  the  fotare,  and  EPA  piepoaaa 
not  to  ragulato  thia  aeuBce  category. 

Appnaok  B:  iaddaHee  Baaad 
Approach.  Dttmon  an  Accaptabh  Riak. 


cause  much  less  than  one  fatal  cancer 
per  year.  Therefore,  under  this 
approach,  current  emissions  are 
acceptable. 

Table  21  .—Alternative  for  Accepta- 
ble Risk  for  Surface  Uranium 
Mines 


Table  21.— Alternative  for  Accepta- 
ble Risk  for  Surface  Uranium 
Mines— Continued 


Altama- 
live  1 


wittwi     80     km  I  0  016 


Maxlmuni     ndividual     nskllOxiQ-* 

(liMirrw)  ! 

Incidanc« 
(dMth/y) 

Risk  ndMdual 

E-2  to  E-1 0 

E-3  to  E-2 0 

E-4  to  E-3.. 240 


Altama- 
tiv«2 


6.6x10  • 
00029 


Aitema- 
bvel 

(tMsehne) 

Altoma- 
Iive2 

E-5toE-«. 

1  400          1  750 

E-6  to  E-5 „ 

Le«E-6 

62.000          28.000 
5.8M             ^  AU 

Risti  Jncarinnoe: 

E-2  to  E-1 

E-3  to  E-2 „ 

E-4  to  E-3 __ 

0 

0 
00004 

0 
0 
n 

E-6  to  E-4 

E-6  to  E-5 

Lew  E-6 

o.oooe       0  0005 

0.0020          0.0007 
00035         anoi7 

Decision  on  Ample  Margin  of  Safety. 
Based  on  the  costs  of  further  controls  to 
reduce  radon  emissions,  and  the 
decreases  in  risk  and  verj'  small 
incidence  reductions  they  represent,  spe 
Table  2Z  EPA  has  determined  that  if  is 
not  necessarj'  lo  further  reduce  nsks 
below  the  safe  baseline  levels, 
alternative  1.  to  protect  health  with  an 
ample  margin  of  safetj'.  Therefore.  EPA 
is  proposing  not  to  regulate  under  this 
approach. 


Other  HoaMh  Impacta:  Noo-fatal  cancers  no  more 
than  5  percent  of  deaths. 


Table  22.— Alternattves  for  Ample  Margin  of  Safety  for  Surface  Uranium  Mines 


MIR                       Inadence 

Incremental 

incxJefK*  reductioo 

— 1 _ 

Total  iTKadence         Incremental  capital 
reduction                          cost 

fcxremental 
arwuakzed  cost 

T        ■           ■ 

ToW  annuaftEad 
coal 

1 

10. lO* 
66*  10  • 
22x10  • 
13-10  » 

0  016 

L „.       

2 
8 
4 

00029 
0  0015 
00007 

0  013 

00014 
00008 

0.013 
0.014 
0014 

$1SM 
$51M 

$110M 

$0.8M 
$2.6M 
$S6M 

soeM 

$3.3M 

S8  9M 

ResM«tory  Status:  Preaenflj^  unregiiated  by  EPA.  State  reclamation  rules  apply  to  rtxjst  of  these  mmes  These  reourements  reduce  radon  envssnns  wf^n  the 
rnine  m  dosed  and  reclaimed  Some  mmes  are  located  on  Federal  (23%)  and  Indan  (7%)  lands,  redamatjon  rules  established  t?y  Intsnor.  Agncufure  o>  DOE  then 

Comrrwots 

Artemattve  1    Baseline,  no  rule— State  reclamation  rules  apply  Analysts  assumes  larger  production  rrwies  cha'actenze  the  nsK  associated  witfi  s»nace  iransyn 
mwwx}  AnalyM  «  based  on  25  mmes.  States  with  reclamation  requrements  include  Colorado.  Texas.  Utah,  Wyoming  and  South  Dakota. 

Baaed  on  radon  nak  factor  of  360  fatal  cancers  per  millon  person-WLM,  ranging  from  160  to  720  fatal  cancers  per  miHor  person-WL 
range  from  44  ^10*  to  2.0  >  10" 


person-WLM  the  Anemative  1  risti  may 


AJtamative  2  Cover  source  to  hmrt  emissions  to  40  pQ/m^-Thts  alternative  represents  Federalization  of  State  ia»«  covefxig  reclamation  Assumes  0  2  riw'te's 
ol  drt  cover  ^ 

AltematJwo  3.  Cover  source  to  iBnrt  emssiora  to  20  pCi/mV— Assumes  0.9  meters  of  dm  cover 

AltamatJve  4  Cover  source  lo  limrt  amasions  to  6  pQ/m  V— Assumes  2  4  meters  of  d»t  cover 
.    ^^^^''^  5  Table  does  not  contain  alternative  to  bnng  the  MIR  to  1  .  10  *  because  of  the  dif^Ki^utty  In  8ccurale^  eslimaling  the  Impacts  Most  Skelv  r\  add»on 
10  blate  laws  covenng  redamalion.  EPA  would  add  additional  diri  cover  requirements  anxxjnting  to  about  3  meters  of  dirt  to  tua'ief  reduce  ^aoor.  ermssioos  "^^  ioi» 
annualized  costs  wotM  approach  $20  million  tor  the  25  largest  rranes.  There  are  over  1000  of  these  mines  although  most  are  small  operations. 


.Approach  C:  ly  ICT*  or  less  Maximum 
Individual  Risk  Approch.  Decision  on 
Acceptable  Risk.  Current  emissions 
from  sui^acp  uranium  mines  present 
nsks  of  1.0x10" Mo  the  maximum 
exposed  individual.  Therefore,  under 
this  approach  current  emissions  provide 
an  acceptable  level  of  risk. 

Decision  on  Ample  Margin  of  Safety. 
Based  on  the  costs  of  further  controls  to 
reduce  radon  emissions,  and  the 
decreases  in  risk  and  very  small 
incidence  reductions  they  represent,  see 
Table  22.  EPA  has  determined  that  it  is 
not  necessary  to  further  reduce  risks 
below  the  safe  baseline  level, 
alternative  1,  to  protect  health  with  an 
ample  margin  of  safety.  Therefore.  EPA 
is  proposing  not  to  regulate  under  this 
approach. 

Approach  D:  2  \  2(7  ^  or  Less 
Maximum  Individual  Risk  Approach. 
Decision  on  Acceptable  Risk.  A  radon 
emission  limit  of  0.02  pCi/m'-  yields  lo 
the  most  exposed  individual.  Therefore, 


under  this  approach,  an  acceptable  level 
of  emissions  is  0.02  pCi/m'-  s. 

Decision  on  .Ample  .Margin  of  Safety 
Due  to  the  costs  and  difficulty  of  further 
reducing  emissions,  EPA  believes  that 
no  further  reductions  below  a  risk  level 
of!  '  10  'are  needed.  EPA  is  proposing 
a  .N'ESHAP  limiting  emissions  of  radon 
to  0.02  pCi/m  '— s  which  would  protect 
public  health  with  an  ample  margin  of 
safety. 

4  implementation 

This  .NESHAP  is  e  tlux  standard  that 
limits  the  emission  of  radon  from 
uranium  mines.  The  standard  limits  the 
amount  of  radon  that  can  be  emitted  per 
unit  area  (m^  per  unit  of  time  (s)  This 
standard  is  an  average  per  mine 
including  the  overburden.  This  will 
require  that  all  mimes  must  be  disposed 
of  in  a  manner  that  will  reduce  the 
radon  flux  to  meet  the  standard. 

Sixty  days  after  the  effective  date  of 
this  rule  or  sixty  days  after  the  operator 
ceases  using  a  surface  uranium  mine  the 


operator  must  lest  the  mine  to  determine 
whether  or  not  the  mine  is  in  compliance 
with  the  flux  standard  If  an  operator 
kniiws  that  the  mine  cannot  meet  the 
standard,  the  operator  can  admit 
noncompliance  instead  of  testing 

Mines  must  be  retcsted  every  two 
\eats  unless  EPA  requires  more  frequent 
testing  or  EPA  determines  that  less 
frequent  testing  is  sufficient  tc  assure 
compliance  with  the  standard  EPA  will 
alsu  reduce  the  need  for  testing  if  EPA 
determines  that  testing  will  interfere 
with  ongoing  operations  designed  to 
reduce  the  flux  from  the  mine 

Since  the  reports  of  the  testing 
provide  ElPA  with  the  information  it 
needs,  surface  uranium  mines  are 
exempted  from  the  requirements  of 
61.10. 
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K  Radon  Rttleosea  from  OperaUng 

Unin.um  Mill  Tinling*  filr* 

I  Irtri)ducfi()n 

Thu  proceii  of  M'p«ratmj;  uranium 
fn)in  III  or«  createt  WHtte  matenjtl  that 

II  railed  uranium  mill  tailiriK*  Sin(  e 
uranium  or«  generally  contami  le«i  than 
1  p«rcent  uranium,  uranium  milling 
produce!  iar}{»i  quantitie*  of  tailings 
Thea«  tailing!  ar«  collected  In 
impoundmenta  that  vary  In  tire  from  3) 
to  400  acrei  The  tailinj^s  contain  larg« 
amount!  of  radium,  and,  therefore,  they 
emit  large  quantitie!  of  radon.  There  are 
26  licenaed  uranium  mill!  In  the  western 
United  State!  Due  to  the  depreaaed 
itale  of  the  uranium  Induatry.  most  of 
theae  mill!  are  not  currently  operating 

The  Uranium  Fuel  Cycle  atandard.  40 
CFR  190,  do«s  not  regulate  radon 
emi!!lona  from  th«  tailings  pdea.  Radon 
emmiaalon*  during  operating  are 
curT«ndy  regulated  by  a  NES*1j\P  which 
ta  a  wore  practic*  atandard  which 
apeciHes  two  methods,  one  of  which 
must  b«  us«d  In  lh«  construction  of  any 
new  tailings  Impoundment  Kxistlng 
talllikg  piles  cannot  b«  used  after 
December  31.  1992.  Extensions  and 
exceptions  can  be  granted  that  would 
allow  an  existing  pile  to  continue  to 
operate  beyond  the  1902  deadline.  The 
piles  must  be  disposed  of  m  accordance 
with  EPA  !  AEA  itandard.  40  CFR  19i 

For  the  current  radionuclides 
NESIIAP  rulemaking.  EPA  Is  proposing 
rules  for  three  different  subcategorle! 
that  deal  with  mill  taihns!:  Operating 
mill  tailings — existing  piles,  operating 
mill  tailings — new  technology,  and 
disposal  of  uranium  mill  tailings  (as  a 
separate  aourne  category:  aee  lection 
VUXof  thi!  notice). 

Thl!  !ource  category,  operating  mill 
tailings,  has  two  aubcategories  because 
existing  snd  future  mill  tailings  piles 
present  different  problems.  Existing  mill 
tailings  piles  are  large  piles  of  waste! 
that  emit  radon.  There  ii  nothing  that 
can  be  done  to  reduce  the  amount  of 
radon  they  emit  except  cover  them  New 
pile!  can  be  designed  to  utilize  disposal 
lystems  that  reduce  the  problem  before 
very  large  (hundreda  of  acres)  piles  that 
require  disposal  sccumulate.  The  new 
technology  cannot  readily  be  used  on 
old  piles  It  Is  easier  snd  cheaper  to 
aimply  cover  up  the  existing  piles  than 
to  break  them  up  Into  a  series  of  smaller 
pilea  and  dispose  of  them  separately 

FJPA  has  determined  tiiat  it  is  not 
feasible  to  prascnbe  an  emission 
atandard  for  radon  emlasons  from 
uranium  mill  tailing  piles.  Radon  la 
emitted  from  the  !urfaces  of  tsllings 
piles  in  s  manner  analogoua  to  fugitive 
dust  emissions  and  cannot  be  emitted 
through  a  coaveysnce  deat|pMd  and 


constructed  to  capture  such  radom 
emissions  Instead.  Fi'A  ii  requiring  on 
improved  work  practice  for  the  disposal 
i)f  newly  generated  tailings  and  i! 
specif>  ing  a  date  of  which  all  newly 
generated  tailing!  must  be  managed  by 
this  work  practice 

A  crucial  lasue  with  all  uranium  mill 
tailing  piles  is  that  of  timing.  The  ony 
way  to  permanently  reduce  radon 
emissions  from  s  pile  is  to  cover  it  up 
and  dispose  of  iL  The  piles  continue  to 
emit  radon  at  significant  levels  which 
they  remain  uncovered.  EPA  has  not 
dealt  »v1lh  this  timing  Issue  before.  We 
are  dealing  with  it  at  this  time  because 
there  has  been  little,  if  any,  action  taken 
to  dispose  of  the  piles.  If  EPA 
promulgates  a  disposal  NESHAP.  it  can 
requira  that  disposal  be  started  within  a 
set  period  of  tune  after  operations  cease 
or  after  the  rule  is  promuigated.  If  this 
issue  is  not  addresJMd  with  ■  disposal 
f^ESHAP,  then  a  NESHAP  covering 
operational  piles  could  require 
termination  of  operations  and  start  of 
final  disposal  within  a  set  time 

Timing  is  also  a  significant  issue  fur 
the  owners  of  operating  mill  Uilings 
pilea  Operators  want  to  be  able  to 
continue  to  use  their  existing  piles  for  as 
long  as  possible.  This  allows  them  to 
avoid  apending  money  on  disposal  or 
new  impoundments.  In  the  current 
NESHAP.  EPA  dealt  with  this  issue  by 
allowing  the  continued  use  of  all 
existing  piles  until  December.  1902.  and 
creating  a  system  of  exceptions  and 
extensions  that  would  allow  continued 
use  for  low  risk  piles  until  20(71.  This 
system  has  been  challenged  as  violating 
the  section  113  requirement  that 
NF5fiAP  compliance  be  attained  within 
2  years. 

2.  Estimates  of  Exposure  and  Risk 

EPA  s  nsk  assessment  of  operating 
uranium  mill  tailings  is  a  site-by-site 
assessment  of  all  28  currently  licensed 
mills.  Emissions  were  estimated  from 
the  radium-22e  concentrations  In  the 
tailings,  the  amount  of  tailings,  and  the 
assumption  that  1  pCl/g  of  radium-22S  In 
the  tailings  produces  1  pCi/m  ^s  of 
radon  The  meteorological  data  was 
taken  from  nearby  stations  and 
populatimu  from  5  to  80  km  are  based 
on  U  S.  census  tract  data.  Populstions 
within  3  km  were  counted  at  each  of  the 
Sites.  EPA  analyzed  current  emlasions 
and  the  emissioru  that  would  be 
expected  when  new  tailings 
impoundments  are  created  In  the  future. 

There  are  twelve  licensed  piles  that 
are  either  operating  or  on  standby 
According  to  EPA  s  anaiysia,  the  lifetime 
fatal  cancer  nsk  to  the  meet  exposed 
individaal  Is  3  J  X 10  '  from  these  twehre 
piles.  Uranium  mill  talHngs  are 


estimated  to  cause  1.8  fatal  cancer  per 
year  to  the  4.3  miUion  persons  within  80 
km  of  the  tailings  piles 

Tables  23  and  24  present  example 
scenarios  to  show  how  different 
emission  levels  would  result  in  different 
health  risk  profiles.  The  tables  present 
the  risk  estimates  at  baseline  in  terms  of 
estimated  annual  fatal  cancer  incidence, 
maximum  individual  Hfetime  risk,  total 
population  exposed  at  or  above 
particular  risk  levels  (i.e..  risk 
distribution),  and  annual  incidence 
attributable  to  the  population  exposed 
at  each  nsk  level.  The  tables  also 
present  available  estimates  of  annual 
incidence  and  maximum  individual 
lifetime  nsk  for  a  lower  emission  level 
identified  as  alternatives  2.  3  and  4. 

3.  Application  of  Alternative  Policy 
Approaches 

The  decisions  that  would  result  from 
the  appbcation  of  the  four  policy 
approaches  described  In  Section  VL  to 
the  radon  emissions  from  the  uraruum 
mill  talUngs  source  category  are 
described  below. 

Approach  A:  Case-by-Case  Approach. 
Decision  on  Acceptable  Risk.  As  stated 
earlier,  the  maximum  individual  risk  to 
any  individual  is  3.3  X 10' '  which  is 
higher  than  the  level  generally  preferred 
uxKler  the  case-by-case  approach.  The 
estimated  annual  incidence  within  SO 
km  is  l.A  fatal  caiu^era  per  year,  and 
most  of  that  risk  is  borne  by  people 
whose  risk  is  less  than  1 XIO*.  Many  of 
the  piles  are  closing  which  will  Increase 
emissions  from  the  tailings  as  they  dry 
out.  EPA  has  examined  several 
alternatives  before  determining  the 
acceptable  level  those  alternatives  and 
the  risks  they  present  are  illustrated  in 
Tables  23  and  24. 

j\fter  examining  these  different 
alternatives,  the  j\gency  would  propose 
that  the  risks  associated  with 
alternative  3  for  these  twelve  existing 
piles  which  limits  the  length  of  time  that 
mills  can  continue  to  place  new  tailings 
on  existing  impoundments  to  2  years, 
and  limits  the  emissions  to  6  pCi/m*  -  s 
radon  after  disposal  is  completed,  and 
alternative  2  for  new  technology  for 
future  piles,  which  requires  a  single 
large  impoundment,  represents  the  level 
that  is  acceptable  under  the  case-by- 
case  approach. 

Decision  on  Ample  Margin  of  Safety 
Mills  cannot  create  new  impoundments 
to  replace  the  existing  impoundments  In 
less  than  two  yeara.  EPA  has 
determined  that  no  alternatives  more 
restrictive  than  alternative  9  need  to  be 
analyzed.  The  costs  of  this  alternative 
are  described  ta  Tabta  23.  Therefora. 
E3>A  la  propoaing  to  allow  existing 
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Tabi^  23.— Alternatives  For  Accepta- 
ble Risk  For  Operating  Uranium 
Mill  Tailings  Piles — Existing  Piles  ' 


Table  23.— Alternatives  Fop  Accepta- 
ble Risk  For  Operating  Uranium 
Mill         Tailings        Piles—Existing 


impoundments  to  operate  for  no  more 
than  two  years  unless  they  meet  the 
work  practice  requirements  for  new 
impoundments.  There  is  no  reason  to 
require  closure  of  an  existing 
impoundment  which  meets  the 
requirements  for  new  impoundments  so 
that  a  new  impoundment  which  is 
similar  would  need  to  be  constructed. 

For  new  impoundments,  EPA  has 
analyzed  the  costs  of  further  controls  to 
reduce  radon  emissions,  and  the 
decreases  in  risk  and  very  small 
incidence  reductions  they  represent,  see 
Tdble  26. 


'  ^hs  as&essmem  assumes  mat  a  ckapo&at 
NESHAP  has  t>eer  promSgaleil.  wnc^  wnjta  torce 
cloeure  (M   the  pite*  at  soon  at   (hev   art   fibM 

Tabue  24.— Alternatives  for  Acceptable  Rjsk  for  Operating  Uranhjm  Mill  Taiungs  Piles— New  Technologies 
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Other  HtaKh  Impmas  Non-tatal  cancers  no  niore  than  5%  o<  deaths  Incrtence  al  greater  e«n  80  km  a  corryeratif  to  mat  tastan  ao  km. 

EPA  has  determined  that  no  further 
reductions  to  alternative  .3  or  4  are  called 
for  to  provide  an  ample  margin  of  safety. 
F-PA  believes  that  a  NESHAP  requiring 
the  work  practices  of  either  phased 
disposal  in  40-acre  impoundments 
(alternative  3)  or  continuous  disposal 
(alternative  4)  will  protect  public  health 
with  an  ample  margin  of  safety. 

Table  25  —Alternatives  for  Ample  K^argin  of  Safety  for  12  Oerating  Uranium  Mia  Tailings— Existing  Piles 


AnumaSve 
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Incroniental      I  ToM 

modence       {       iroderxx 
reduction  reduction 


Sncremenlal 
capital  cost 
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arvxMkied 
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(14  Total) j  $230M $33M. 

(21  TotaO !  $160M j  $48M. 


J  S33M 
J  $42V 


Ragulatory  Status  CunwHly  ther«  «  ■  NESHAP  w\  p«aca  requmng  wort  practicM  to  linrt  radon  emissions.  Ana^stt  assumM  enstng  NESHAPS  tar  iwm  hcsnaad 
mtSt  «  not  vacated  and  inere  «  a  doposal  NESHAP  thai  requrea  disposal  within  2  years  of  bemg  dosed.  ^^..^^ 

(It  a  dtapostf  nSe  it  not  pronxigated  then  a  urwiorm  txjl  unlinown  arnotxH  ol  risk,  up  to  a  mawnun  neii  o«  1  6  deaths/y  «x)  M»fl  o»  2x  10"'.  wo**)  be  added  to 
each  anamativa  Or.  fas  ncrease  couM  be  prevented  by  promulgaang  a  nSe  tor  *m  category  thai  requrea  nvnecMte  cioet«B.)  _ 

Conmnenta  AltemaSve  1  Baeefcne,  no  nile— aMowa  use  ot  existing  pSes  until  lull  (15  years)  Exsting  NESHAP  mkxM  be  vacated  tor  operakona  o<  kcensed  m«a. 
Exiettng  NESHAP  tor  operaSorw  at  new  lioaneed  naSt  is  not  vacated.  ^         ... 

Based  on  radon  rtatt  lactor  of  300  fatal  cancers  per  miBion  persoevWLM.  rangino  troin  '60  to  720  iatal  cancers  per  nakon  persorvWLM,  tie  AaemeMt  l  nt»  «nay 
I  from  ISxIO'toOAxlO" 


Anamatrwe  t  CwifM  NESHAP— tftows  uee  o4  exMing  piles  lor  a  maidnaan  of  6  years  Costs  Include  early  dispoeal  and  capw^tty  rsptacemen 

-  "        asa«w«NESHAP-awepialtowsu«aole«et«gpiaator2)iaara  AllerNESHAP«»is>ieiBenledtieafmual»odBnoer«e« 
pias  ^m  Stay  ws  ooMred  Coals  induda  aai^  dispoaal  and  mpeclti  fmUmammtL.  Total  aniwalizMt  cost  ■  not  the  suia  c< 


0.07  I 


annuaSzed  ooal  bacausa  s<lema»y  2  and  3  repraaent  changes  in  lane  of  perfonnlng  prooKluree  instoad  o«  changee  r\  the  sSaigancy  o«  oonaojs  _____ 

AManwave  4:  Tabte  does  not  oorN^  attamaliwe  to  bnng  tfie  MIR  to  1  a  10*  becauee  there  are  no  tonher  aller?»tiv«a  beyond  A«emea*e  3  other  theri  •wnetSeie 
stoo  use  of  the  taSngs  pitas. 
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Ta«1.£  26  —  Ai.Tf  RNATIVf  S  FO«  A*4PV.E  MAflOiN  Of  Sa/^TY  FOJ  OtRATWiKl  URANIUM  MlU.  TAH-INOS — NEW  TECMNOLOQJES 
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AAamaflva  i    Baaatna  no  oita-  <xrran(  lacfmotogy  •  uaad  AaaLmaa  1 2  aiaang  "n«a 

Baaad  on  radnn  na*  taclor  o<  300  tatM  cancan  par  makon  paraorvhWM   rtngriQ  from  1A0  lo  ^?0  latal  cancart  par  mBor  (wraorvWUwl   (ha  Anamatva  1  rak  may 

li-Ul   'loBS-iO   • 
AJ«ama»va  ?  S«r>gla  Mroa  tnmi  fTxxxxxJrr^ant   Amx^^aa  9  Tidta 
Aitarnanv«  )   C-urran*  »<£  St-tAP —aavaral  ama4  Inad  «T>poux»nants  •K«^  40  acia  Imrt  ip<M«ac)  datxwaf)   Aaaumaa  8  'ml* 


A/HKoaova   4     LA«Tan(    NC  SMA/>— laAnga    va   ctnad   vx5   (Mcioaad   o4   mmattela'y 
Anar^anva  •>    ^o  bmg  Mt«  to  1  •  10   *  Jtrmm  t^r>gi  pataa  ihooW  not  oparila 


7iai   capnal  ooai   ■  laaa   V\ar  othar  H»o  •RamaOvaa    Aaaixnaa  8  nwlls 


AppriHii  A  /JfH  jMion  on  An  fptufiU'  fi.'ik 
Ai  r\pldin»'il  frtrlier   the  ration 
fnussioni  from  umnium  mill  liiilinKS 
imp<5undmpnti  cause  more  thtin  one 
ftiliil  r.in<  »'r  p^r  year  Thfrfforf  undt-r 
lhi»  iipprorti  h.  currfnt  pmi««ii)n«  niusl 
t>«  rf»i!ii(:»>(i  to  providt-  an  «<  (.pptrttilt" 
levrl  of  risk   Howevrr  if  lairrfnt 
NF^iHAP  work  prattictra  ar»?  cimliniifd 
for  new  impnundmcntii.  radon  Bmimiorm 
i*ill  iau»p  Ifni  than  cint'  fatal  caiK  cr  ptT 
year  and  th('r»»for»*  prt'ifnt  «t,c»"pl,il)lt' 
nik»   For  nfw  Iim  hnoKmifi,  Altfniatuf 
1  rt-prt-st-nfi  an  ai  i  eptatilc  levpl  of  rink 
for  a  n-lativfly  imall  industry  (i  f*    IJ 
milli).  provided  the  indunlry  rvrMiii.t  .it 
th«^  (  urrrn!  U'vt-l 

Pfi  iHi'P  on  Anip.'f  Afi,'.-v.;i  t>^  S,:'r'; 
Milli  cannot  i  rt-atu  new  impound.'Tifn'i 
to  rrplai  t-  the  f  xiiitmn  inipoundnif  ;i(i  in 
!••<»  than  two  Vfrtm,  cvi-n  if  thry  i  ctiHcd 
opfrtitionii  in  lhi»  inlfnm    F.l'.A  hai 
d»'t»TTnitu'd  that  no  alternatives  rr^Tf 
restrictive  than  allcmatuf*  3  need  to  he 
•  nalvx»'d   Thervforf  Fi'A  will  alli'w 
oxisluix  inipoiindnu-nts  that  ilo  not  ,,s.' 
n«>w  tci  hnolo^y  to  operate  for  no  more 
than  two  year*    Ihere  is  no  n-a^on  to 
r«*<iuirr  i  losing  an  existwij^  impoundment 
whii  h  mc-'j  the  retjuiremrnts  for  new 
Imp.    .:.  iii.eiiti  so  that  a  new 
imp.  '.,■■,!:   .Tit  which  IS  simil.ir  would 
neei!  '  .  'le  •  ons'nii  ted 

for  new  impounilnients   FJ',-\  J.ii 
diiiilyiivi  the  i  oo's  of  further  i  ontrols  to 
reduce  radon  enus'iions    and  the 
dp<  reates  in  risk  and  xery  iniall 
ini  1. fence  re<!ui  tions  they  reprenent,  see 
1  ahle  ZtS  Fi'A  has  delerminrd  that  no 
further  reductions  to  alternative  :J  or  4 
are  lalled  for  lo  provule  an  ample 
maryiii  of  safety    FJ'.-\  fx-heves  that  a 
NF,SilAP  rec|ijirtn)j  the  work  prai  tices  of 
either  phas«*d  disposal  in  4*1  acre 
Impwiunilments  or  continuous  dispfisil 
will  prtile*  1  puhllc  health  with  an  ample 
marxin  of  safety. 


Appn'0(  h  C  1  •■  W  '  or  Lt'ss 
Maximum  Individual  Risk  AppnHich 
lU'i  iHion  on  Acieptablf  Risk  A  work 
practice  standard  of  eilhfr  phased  or 
continuous  disposal  results  in  a  lifetime 
nsk  of  less  than  1  ■  10   'to  the  most 
exposed  individual  Thei^  is  no  reason 
to  retjuire  ciosinx  an  existing 
impoundment  which  meets  the 
requirements  for  new  impoundments  so 
that  a  new  impoundment  which  is 
Similar  would  need  to  tie  construe  ted 
ITie  risks  that  result  from  allowinj?  the 
(  ontinued  use  of  existing  dispus.tl 
methods  that  do  not  meet  these  work 
prac  tu  es  bnnx  the  risks  above  the  level 
of  1  ■  10   *  Therefore,  under  this 
approach,  a  work  pr.o  Ik  e  st.ind.ird  of 
phased  or  continviou.i  dupos.ii  starting 
on  the  effei  tive  date  of  the  nile  provides 
.III  a.  I  epiable  lev  el  of  emissions 

Ih'ciaion  an  Ampip  M.:!y:::  i'^ S<.:'r^v 
Due  to  the  costs  and  difficulty  of  further 
red.j.  mg  emissions,  see  Table  2tV  and 
the  low  risks  resulting  from  the  use  of 
the  ni'w  work  pra.  t;(  e  stand. irds 
alteni.itives  3  and  i   V.IW  believes  that 
no  further  measures  are  needed 
F.xistmg  impoundments  that  meet  the 
Work  prai  tit  e  slandaril  will  be  allowetl 
to  I  imtinue  to  operate  Therefore,  F.I'.'\  is 
proptismg  a  work  prat  t;c  e  NFSH.M' 
requiring  either  phaseii  or  continuous 
disposal  of  tailings  starting  on  the 
effet  'ive  .late  of  the  rule  wtmld  protect 
pu!'.      *'.c,c!h  with  an  an'ple  margin  of 


Ap 


n  :  •  h 


or  l.«'ss 


Maximum  individual  Risk  Approach. 
Decision  on  Acceptable  Risk   A  radon 
emission  limit  of  0  02  pCi  m'     s  results 
m  a  lifetime  risk  of  1  >  10  *  to  the  most 
exposetl  intiividual   Therefore   uiuier 
this  approach,  an  acceptable  level  of 
emissions  is  0  02  pC"i/m'     s 

Ih^  tmon  on  Ample  Margin  of  Safety 
A  NFiiliAP  limitinji  any  increase  of 
ambient  radon  levels  to  0  02  p(-i/m'     ■ 
would  protect  public  health  with  an 


ample  margin  of  safety  EPA  believes 
there  is  no  method  to  mana(;e  mill 
tailings  which  will  result  in  this  low  an 
ambient  radon  level.  Therefore,  under 
this  approach.  ElPA  is  proposing  to 
pix)hibit  the  production  of  new  tailings 

4   Implementation 

This  NTSHAP  is  a  work  practice 
standard  designed  to  reduce  radon 
emissions  by  forcing  mill  operators  to 
manage  their  tailings  in  a  way  that  will 
reduce  radon  emissions.  Under 
Approach  A  or  B.  null  operators  would 
not  be  allowed  to  put  any  tailings  on  a 
mill  tailings  impoundment  which  does 
not  meet  the  new  work  practices, 
phased  or  continuous  disposal,  two 
years  after  the  effective  date  of  this 
NKSMAP  EPA  IS  making  a  genenc 
finding  that  at  least  two  years  is 
retjuin-d  for  the  construction  of  new 
impoundments  using  the  new  contrtjl 
tet.hnology  and  that  during  that  two 
year  period  all  persons  will  be  protected 
from  imminent  endangerment  from 
uranium  mill  tailings  piles 

I'ndcr  Approath  C.  mill  operators 
Aould  hiive  to  go  lo  the  new  work 
practices  after  the  effec  tive  d.ite  of  the 
njle   I'nder  Approach  U,  no  new  m.ll 
tailings  may  be  produced  starting  after 
the  effective  date  of  the  rule  EPA  is 
fort  ed  to  go  to  this  extreme  solution 
because  it  kni~iws  of  no  way  to  man.ige 
new  tailings  that  will  result  in  risks  of 
less  than  1  »  10  * 

Since  EPA  already  has  the 
information  it  needs,  uranium  mill 
'ailings  are  exempted  from  the 
requirements  of  61  10 

L  Radon  Releases  Fmm  the  Disposal  of 

L  'ranium  Mill  Tailings  Piles 

1   Introduction 

After  uranium  mill  tailing* 
impoundments  can  no  longer  be  used, 
they  must  be  di8po»ed  of.  In  addition  to 


the  fourteen  licensed  piles  that 
commercial  Ucensees  are 
decommissioning,  EXDE  controls  24 
abandoned  uranium  mill  tailings  piles. 
The  1978  Uranium  Mill  Tailings 
Radiatioa  Control  Act  (bTtfTRCA)  gave 
DOE  rMponsibility  for  remedial  actions 
at  these  sites.  This  Act  also  requires 
EPA  to  set  environmental  standards 
which  control  the  releases  from  all 
disposed  uranium  mill  tailings 
impoundments. 

In  the  past  EPA  decided  not  to 
regulate  under  the  CAA  the  disposal  of 
uranium  mill  tailing  impoundments 
regulated  under  UMTRCA.  That 
decision  has  been  challenged  In  court, 
so  EPA  is  reexamining  this  category. 
The  UMTRCA  regulation  limiU 
postclosure  radon  releases  to  20  pCl/ 
m*— s  from  the  tailings  piles. 

2.  Estimates  of  Exposiue  and  Risk 

EPA's  risk  assessmaot  of  uranhun  mill 
tailings  is  a  sitft-by-«tte  nssassmnnt  of 
all  24  inactive  pOes  and  14  licensed  jriles 
that  are  being  decoramlstionad  An 
additional  nncertahrtjr  to  ftlsitsk 
assessment  occnrs  brcauM  DOB 
cnirentfjrlkM  ploM  tavslaealeabwaa  of 
the  ioKthre  aUl  tailii^i  pilas  to 
unpopulated  areas:  iB  addiflaa,  IXXC 
plans  to  stabiUxe  the  i«B«iiiiaf  IS  piles 
pormmnt  to  mgnisHnns  ia  40C3>R  Part 
IflZ.  Hesdft  and  Envtaonaeotal 
Protection  Standards  for  UraniuiB  and 
Thoriom  kfiU  TsUiiqs.  BPA  ha* 
Infbrawtiaa  Id  tha^fotsoMkias  racosd 
coocaning  DOB'S  pL.BS  which  wfltta 
considered  for  use  in  the  developaiant  of 
the  final  rule. 


Emissions  were  estimated  from  the 
estimated  area  of  the  tailings  pile 
combined  with  the  assumed  radon  flux 
of  20  pCi/m*  -  s  for  reclaimed  piles  and 
1  pCi/m*— s  per  pCi/g  of  radiimi  for 
unrectaimed  piles.  Tlie  meteorological 
data  was  taken  from  naarfay  stations, 
and  populations  bom  5  to  00  km  are 
based  on  U.S.  census  tract  data. 
Populations  within  5  km  were  measured 
at  the  sites. 

According  to  EPA's  analysis,  hfetime 
fatal  cancer  risk  to  the  most  exposed 
individual  \»  2.1x10'*.  The  tailings  piles 
cause  2.5  fatal  cancers  per  year  to  the 
9.7  million  persons  within  80  km. 

Table  27  presents  example  scenarios 
to  show  how  different  emissioo  levels 
would  result  in  different  health  risk 
profiles.  The  table  presents  the  risk 
estimates  at  baseline  in  terms  of 
estimated  annual  fatal  cancer  incidence, 
maximum  individual  lifetime  risk,  total 
population  exposed  at  or  abova 
particular  risk  levels  (Le.,  risk 
distributiOB),  «nrf  anmial  ^"rifilllTWB 

attributable  to  die  popdatiaa  exposed 
at  each  risk  levri.  The  table  also 
presents  available  estimates  of  annual 
inddeaee  and  maxteom  iadividaal 
lifetime  risk  for  a  lower  csnisaJoa  level 
identified  as  idtenatives  2.  S  and  4. 

3.  Application  of  Altaraativ*  Pobey 
Appwoachss 

The  decisions  that  would  result  from 
the  application  of  the  four  policy 
approadws  deao^Mdin  Secttoa  VI  to 
the  radon  emissions  from  the  uranfasn 
mill  tailings  source  category  are 
described  beiow. 


Approach  A-  Case^-Cate  Approach. 
Decision  on  Acceptable  Risk.  As  stated 
earlier,  the  maximum  risk  to  any 
individual  is  2.1  X10~'  whk:h  U  mudi 
higher  than  the  level  generally  preferred 
under  the  case-by-case  approach  The 
estimated  annual  incidence  within  80 
km  is  2J(  fstal  cancers  per  year.  Most  of 
that  risk  is  borne  by  people  whose  risk 
is  less  than  1  x  10~*.  Q'A  examined 
several  alternatives  before  determining 
the  acceptable  level:  those  alternatives 
and  the  risks  they  present  are  illustrated 
in  Table  27.  After  examining  these 
different  alternatives,  die  Agency  would 
propose  diat  the  risks  associated  with 
alternative  3  is  scoeptable  under  the 
caae-by-case  approadi. 

Decision  on  Aa^Ie  Margin  of  Safety. 
Based  on  the  costs  of  further  controls  to 
reduce  radon  emissions,  and  the  small 
decreases  in  ridu  see  Table  2&  EPA  has 
detwmined  that  it  is  not  necessary  to 
further  reduce  risks  below  the  safe  level, 
altonatlve  3.  EPA  is  proposing  s 
NESHAP  limiting  radkm  emissions  from 
the  disposal  of  oraniaB  miU  taitlr«s  to  e 
pa/m*-a.  whidi  wiO  pratectpdilic 
hnnltti  irrtlh  an  sinphi  wnlii  iif  siifitj 

Appnaab  B:  laddemoa  Baaed 
Ap^gack  DBOgioa  OB  Acceptable  RuL 
Aa  explaiaad  aartiac  the  radon 
emissioas-fanB  the  disposal  of  aranioa 
mill  tailings  cause  ZJS  fatal  cancers  per 
year.  Thmfore,  under  this  approadi. 
current  emisaions  provida  a  lavri  of  risk 
vtdiidi  is  oat  aoceptabte  In  ordar  to 
reach  oa  acceptable  risk.  CBTCttt 
emissions  sbqsI  be  rennced  by  a  factor 
of  2.5. 


Table  27.— Altbinatives  for  AccsTAfiLE  Risk  for  0i8po8al  of  Uramum  Mai.  TAajMos 

[laacSMsntf 
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■I  tSs  itsh.  but  DOC  m^  mows  Sw  I 
no  mam  Shk  5%  o(  < 


Deciakm  on  Amph  Margin  of  Safety. 
Based  on  an  analysis  of  tiia  costs  of 
various  control  altemativas  sad 


decreases  in  risk  and  incidence  they 
represent,  see  Table  28,  EPA  has 
determined  that  it  is  necessary  to  re<hice 


risks  to  the  level  of  alternative  5,  but 
that  furtkwt  redactions  are  annecessary. 
EPA  is  proposing  a  NESHAP  limiting 
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which  will  protect  public  health  with  an 
ample  margin  of  safety. 


radon  pmiMioni  from  Jiaposui  "f  uranimn  mill  tailmjis  lo  8  p<'i,'m'» 

Tabcc  28  -AiTtRNArrvts  Fo«  Ampie  H4A«OiN  Of  Saffty  fo«  Disposal  Of  Uranium  Miu  Taiunos 
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R«vuitokx>  Siaiua   (.a^twi*  Af  A  rx4«  krvt*  radon  arMMnr  mi\m  dUtxTi  lo  20  pCt/mH.  PrawcMi«>    ••  dalaiiad  to  »«■  nia  and  iM  no«  propoaa  •  CAA  nM 

Conwnanta 

A/lfrMax  1    f mill  I    r«i  a<»    A{  A  f\jM  'amMRt  r  )nrc«   but  'x>  i.t— *■  tor  (Sapoaal   Min  rvAacti  paa*  (hat  ar*  cvrranVir  inoovvrad 

H«aarl  on  '•H)r  r«ii  t«r*x  ci«  Kit)  laM  carv-rt  p«  -ri^hor  fjarfcjrvWVM  ringr>g  ''om  "flC  «o  '?0  taM  caocari  pw  m*on  pariornA^LM,  »M  ANamatN*  1  nak  may 
'«>ja  »\»T>  *  J  -  lij   •  «3  4  /  .  10   ■ 

Ajivrtaavv  ?   1  ow«  KUi:«  Id  imn  •rrvaarma  to  ?0  etn.  m"»— •>•  tama  lav«<  a*  ir<a  oyrar*  Ai  A  oAa  ••<  &y  E  PA 

AAarnaVv*   I      «y«>  loirra  B  trrm  »rn— ixT  lo  8  pi  J  m'» 

AAarr^aov  4   ^  ^ivar  MMr*  u  Mm  ii  Maim  a  x>  i  » *  t^'*   Fnvaaaon  rata  ■  ctoaa  lo  backgroLfX)  imMaion  raia  o<  l^a  oovar   mytamanlatton  baoomM  dffloil 

Ajiwnaav«  ^  TabM  kw«  -xk  .<x^4w^  aMwrairv*  »  tnr^  MIH  to  f  .  to  •  bacaLiaa  «  ■  not  pciaa*in  to  aoouraiaty  prttkc\  tia  rnpacta  Conyarad  to  Ailamattva  3. 
wi  mkmor^  •  ■w^i  o<  (*i  cctc«  MxAd  prat>at)«v  tw  naadad  to  prxxMda  tm  ii  aaaii-|  raducaon  bv  a  tactor  a4  300  Tha  adtWtonal  anruatead  oo«  vnUd  tM 
Hipmiiliiiaaa*!  ITO  T^akun 


Slaxmmm  IruJiviihiuI  Hiak  Aj'pnxji  h 
[>f(  /K.ii/i  ,';■  ■4,  1  ff'tdftlf  Risk   Sine.**  the 
il'ia^-.'nsk  rt'ladonjihip  for  rmlim  m  wpII 
fHtaljImheii  it  is  frtsy  tu  ilettrmme  the 
I  iirm  t  ilrtn<l/ud  iiniler  this  iippniai  h    A 
rri^lnn  fnussiiin  limit  nf  2  pi'.i.'m'     s 
rt'sults  m  •  lifftinir  rnk  of  1  •  10    '  to  th»' 
iTinal  e*p<>s«'ii  imlivulual   Thi'refor** 
iHuler  this  apprtim  h.  an  «r(.i"p(«hle  U-vfl 
of  Hmisslons  IS  2  p<!i 'm  '     s 

Ih^i  :.%ion  on  .\ntple  \1ar^:n  iif  S<}tft\ 
Due  to  th«  (lists  and  diffiiulty  of  further 
rf-durinjj  emissions,  b'AW  l>«!lieves  that 
no  furthfr  rftluctions  Inflow  a  risk  level 
(if  1  ■  1(1   '.ire  ne«detl   Therffore,  Fi'A  is 
prup<ism^  a  NKiiHAP  limitinjj  any 
emissions  of  rHdon  to  2  p(j    m'     ». 
whii  h  will  pmte(  I  putilu  hrnlth  with  nn 
uniple  rndrxin  of  s.ifefy 

\f>f'r>>,i.  hi)    I  ■   10  '  or  I  ^•H^ 
\(ii\..iHiin  Iniiivuiuai  H:ik  ApfnHK  .'t 
l)fi  igion  <in  Ai  t  fptcibU<  Hiak    A  rniion 
emission  limit  of  0  OJ  (><!i/m '     s  results 
111  it  lifetime  risk  of  1  >  10   *  to  the  most 
exposed  individvirti    ITierefore.  under 
this  iipproai  h.  an  ai  i  eplahle  level  of 
emissions  IS  0  02  p(  J   m'     s 

/)»•<  ;.«/.'/!  on  Ample  Afury;/)  of  Sa'r;\ 
Due  lo  the  I  lists  and  diffii  ulty  of  further 
redui^ing  emissions,  Fi'.A  believes  that 
no  further  redin  tioiis  helow  m  rmk  le\ei 
of  t  "  1(1    *iire  needed    Therefore    Kl' \    s 
pnnHjwinn  4  NK«SHAF  limilin^  fi.'iv 
relense  of  rttiion  to  !l  ll-I  p<  'i  '  m  '      s. 
which  would  protect  puhlw  health  with 
iin  ample  maryin  of  Siifrty 

♦    liiiplemenlation 

I  nder  this  NF.SHAP  all  urunuim  mill 
trtilinjjs  will  have  lo  Utt  i :overe«l  to 
reilui  e  the  amounl  of  railon  they 
release   l'n«ler  appmachea  A.  11,  C.  ami 


D   the  standard  limits  the  emission  of 
radon  from  the  mill  tailinjjs 
impoundments  The  standanl  limits  the 
amount  of  radon  that  can  be  emitted  per 
unit  area  (m*)  p«r  unit  of  time  |s|  This 
standard  is  an  average  per  mill  tailings 
pile 

Sixty  days  after  the  effee  tive  date  of 
this  rule  or  sixty  days  after  the  pile 
I  eases  to  be  operational,  the  owner  will 
tent  the  pile  to  determine  whether  or  not 
the  pile  IS  in  compliance  with  the  flux 
standard   if  owner  knows  that  the  pile 
i.annol  meet  the  standard,  the  owner 
(an  admit  noncompliance  instead  of 
testing  the  pile 

hies  must  l>e  retested  every  two  years 
unless  KPA  requires  more  frequent 
testing  or  FJ'A  determines  that  less 
frequent  testing  is  sufficient  to  assun- 
((impliani  e  with  the  standard   F.PA  will 
also  reduce  the  need  for  testing  if  KPA 
determines  that  testing  will  interfere 
with  ongoing  of>erati()ns  designed  to 
Lover  the  pile 

Sinie  the  reports  of  the  testing 
provide  KI'.A  with  the  informatum  it 
needs   uranium  mill  tailings  are 
exempted  from  the  requirements  of 
til  10 

This  standard  like  all  M-SHAPS 
requires  compliance  by  existing  sources 
within  911  days  after  the  effective  date  in 
a(  I  ordan(  e  with  the  C..\A.  42  I'  S  C" 
7412|i  )( 1  )(H|(i|   KPA,  however,  is  aware 
thrfl  many  smines  (  overed  by  this 
subpart  will  not  be  able  to  come  into 
compliance  that  quickly   FTA  is 
prepared  to  develop  expeditious 
compliance  schedules  in  consultation 
with  affected  parties  within  the 
framework  of  the  waiver  provision  of  42 
r  .SC;   '412(c|(lKB)(ii)  following  the 
proc4«dures  described  in  40  CW.  61  10 


and  61  11  or  through  the  enforcement 
mechanisms  of  42  U.S  C.  7413.  as 
appropnate  EPA  recognizes  that  the 
requirements  of  CERCLA  and  other 
environmental  laws  will  have  to  be 
considered  in  these  consultations, 

VIII.  L*x*l  Imum  lUiMd  by  Partioa  ill 
th«  lUdioauclidM  Utigaboa 

The  following  is  a  discuasion  of  the 
legal  issues  which  have  been  raised  in 
the  current  litigation.  We  have  omitted 
reference  to  issues  where  they  are 
resolved  in  the  detailed  discussion  of 
the  source  categories  earlier  In  the 
Preamble. 

;  Can  EPA  Mot  Issue  Standards  Lender 
Section  112  in  Situations  Where  People 
Will  Be  Killed  by  a  Source  of  Pollution? 
Can  EPA  Disregard  Projected  Deaths  as 

Insiffnificxint? 

Response:  l^A  is  presenting  four 
different  approaches  for  defining 
acceptable  nsk.  Under  all  of  these 
apprt>aches.  It  is  possible  that  a 
situation  may  present  an  acceptable  risk 
even  though  some  fatal  cancers  are 
estimated  tu  be  caused  by  the  pollution. 
Any  emissions  of  a  pollutant  assumed  to 
l)e  nonthreshold  is  assumed  to  entail 
some  risk,  however  small,  of  fatal 
cancer   Section  112  does  not  require 
Kl'A  to  define  a  safe  level  as  that  level 
that  entails  no  nsk  of  fatal  cancer.  The 
DC  Circuit  Court,  in  the  vinyl  chloride 
decision,  clearly  stated  that  safe  does 
not  mean  risk  free  EPA  agrees  with  the 
Court  that  section  112  requires  a  finding 
of  acceptable  risks,  acceptable  for  the 
world  in  which  we  live.  This  means  that 
some  nsk  of  fatal  cancer  may  be 
acceptable. 


2.  Must  NESHAPS  Provide  "Equal 
Protection  "for  All  Individuals, 
Including  Those  in  Small  Population 
Groups? 

Response:  EPA  believes  that  everyone 
is  entitled  to  be  protected  by  a  standard 
that  overall,  protects  health  with  an 
ample  margin  of  safety.  Such  a  standard 
need  not  assure  that  every  individual 
faces  the  same  precise  MIR.  As  with  any 
regulation  of  a  point  source  of  pollution, 
the  sources  considered  for  regulation  in 
this  Preamble  give  higher  hslu  to  the 
people  who  are  closer  to  the  facility 
than  to  people  who  are  farther  away.  It 
is  impossible  to  protect  all  people 
equally  unless  the  emission  limit  and. 
therefore,  the  risk  Is  zero.  Under  the 
CAA.  EPA  is  only  required  to  protect 
public  health  (which  includes  the  health 
of  Individuals)  with  an  ample  margin  of 
safety;  equal  protection  of  all 
individuals  is  not  required. 

3.  Can  EPA  Set  a  Standard  That  EPA 
Does  Not  Find  Protects  Public  Health 
With  an  Ample  Margin  of  Safety? 

Response:  EPA  recognizes  its  duty  to 
set  fJESHAPS  that  protect  public  health 
with  SB  ample  margin  of  safety.  EPA 
will  not  establish  ■  NESHAP  that  it  does 
not  find  protects  public  health  with  an 
ample  margin  of  safety. 

4.  Can  EPA  Set  a  Dose  Standard? 

Response:  Section  112  requires  that 
EPA  set  stuidards  which  protect  public 
health  with  an  ample  margin  of  safety. 
The  section  allows  EPA  to  set  emission 
standards  or  work  practice  standards. 
Dose  standards  are,  in  effect  emission 
standards,  since  the  standards  require 
the  source  to  have  emissions  that  are 
low  enough  to  meet  the  dose  standard. 
There  is  a  direct  correlation  between 
dose  and  risk.  Sources  would  use  the 
computer  compUance  models  to  track 
the  doses  caused  by  their  emissions. 

For  categories  Involving  very  large 
numbers  of  different  radiomiclides.  EPA 
has  chosen  not  to  set  specific 
radionuclide  onission  standards 
because  they  would  be  completely 
impractical  All  radimiuclides  are 
di^erent — they  have  different  half-lives, 
emit  different  levels  of  different  kinds  of 
energy  and  affect  different  parts  of  the 
body.  Health  physicists  for  years  have 
used  the  concept  of  radiological  dose  to 
account  for  these  many  effects. 

If  EPA  were  not  allowed  to  take 
advantage  of  this  extensive  body  of 
knowledge,  EPA  would  be  forced  to  set 
separate  emission  standards  for 
hundreds  of  distinct  radionuclides.  Since 
different  sources  use  different 
radionuclides  in  different  combinations, 
and  niany  individual  radionuclides  are 


present  in  small  amounts  in  only  a  few 
places;  judged  individually,  it  would 
generally  be  difBcult  to  justify  standards 
that  would  require  any  decrease  in 
emissions.  Yet  the  combination  of  the 
individual  radionuclide  %vith  the  scores 
of  others  that  may  be  released  from  a 
facility  can  cause  a  significant  risk  that 
should  be  regulated. 

5.  Is  the  Use  of  1970  Census  Data 
Instead  of  1980  Census  Data 
Acceptable? 

Response:  1960  census  data  has  been 
used  in  the  present  rulemaking. 

6.  Can  EPA  Allow  Non-Regulation  and 
Rely  on  Industry  Pmctices? 

Response:  EPA  is  obligated  in  this 
litigation  to  reexamine  each  source 
category  and  assure  that  public  health  is 
protected  with  an  ample  margin  of 
safety.  EPA  may  find  that  standards  are 
urmecessary  so  long  as  public  health  is 
protected  with  an  ample  margin  of 
safety.  For  example.  iJF  the  risks  caused 
by  a  source  category's  current  emissions 
are  low  enough  to  protect  public  health 
with  an  ample  mai^  of  safety,  then  the 
decision  whether  or  not  to  set  a  baseline 
standard  will  be  baaed  on  whether  EPA 
has  any  reason  to  believe  that  diere  is  a 
need  to  insure  that  fature  emissions  will 
not  increase. 

7.  Does  EPA  '8  Use  of  a  Non-Threshold 
Hypothesis  Require  a  Finding  of 
Significant  Risk? 

Response:  EPA  thoroughly  considered 
the  results  of  risk  assessments  before 
making  a  finding  of  significant  risk 
regarding  radionuclides.  This 
assessment  was  based,  in  part  on  the 
scientific  consensus  of  the  non-threshold 
carcinogenicity  of  radionuclides.  EPA 
does  not  believe  a  finding  of 
carcinogenicity  need  automatically 
result  in  a  finding  of  significant  risk. 
However,  for  radionuclides,  the  risk 
assessment  supports  EPA's  finding  of 
significant  risk.  See.  Section  112 
discussion  eariier  in  preamble  and 
discussion  of  individual  source 
categories. 

8.  Must  Radon  Emissions  From 
Underground  Uranium  Mines  Contribute 
a  Significant  Increment  to  the  Total 
Human  Exposure  Burden  in  Order  for 
Those  Emissions  To  Be  Regulated 
Under  the  Clean  Air  Act? 

Response:  A  level  of  emissions  is  not 
considered  to  be  acceptable  merely 
because  it  is  below  background.  The 
relevant  question  under  section  112  is 
whether,  in  the  judgment  of  the 
Administrator,  radionuclides  cause,  or 
contribute  to,  air  pollution  which  may 
reasonably  be  anticipated  to  result  in  an 


increase  in  mortality  or  an  increase  in 
serious  irreversible,  or  incapacitating 
reversible,  illness.  The  Agency  believes, 
based  on  substantial  scientific  evidence, 
that  radionuclide  emissions  from 
underground  uranium  mines  meet  that 
test.  See.  preamble  discussion  of 
underground  uranium  mines. 

9.  Are  the  Risks  From  Underground 
Uranium  Mines  Radon  Emissions  Real 
or  Hypothetical?  Does  It  Matter? 

Response:  EPA  utilizes  scientifically 
accurate  procedures  in  evaluating  the 
risks  posed  by  each  source  category. 
While  EPA  is  ultimately  forced  to 
estimate  these  risks,  the  Agency  has 
confidence  in  its  methodology  and 
cor.ciders  the  results  to  be  a  proper 
foundation  for  dedsionmakixig. 

10.  Can  Calculations  Based  on  a 
Hypothetical  "Maximally  Exposed 
Individual"  Be  Used  To  Support  a 
Finding  of  Significant  Risk? 

Response:  As  a  matter  of  expert 
judgment  EPA  used  a  reasonable  mix  of 
data  sources,  using  measured  and 
estimated  data  inputs. 

DL  Request  for  Comments 

Throughout  this  notice,  commenu  and 
information  are  requested  on  specific 
areas.  In  addition,  partly  in  response  to 
Vinyi  Chloride,  EPA  is  reexamining 
assumptions  and  decision  methods  it 
has  relied  upon  in  making  section  112 
hazardous  air  pollutant  regulatory 
determinations.  As  part  of  that  process, 
EPA  is  seeking  to  enga^  the  public  and 
all  interested  parties  in  discussion 
concerning  both  specific  elements  of 
alternative  proposals  for  radionucbde 
standards  and  a  broader  reexamination 
of  assumptions  and  decision  methods 

In  an  effort  to  structure  that 
discussion.  EPA  has  formulated  the  four 
alternative  approaches  noted  earlier  for 
the  control  of  hazardous  air  pollutant 
emissions  under  section  112  of  the  CAA. 
Today's  Fedacal  Registar  notice 
proposes  these  four  approaches  for  the 
control  of  air  emissions  of  radon  and 
other  radionuclides  and  thereby 
provides  the  opportimity  for  EPA  to 
solicit  comments  from  the  public  on  a 
variety  of  issues  associated  with  this 
reexamination  of  the  Federal  program 
for  hazardous  air  pollutants. 
Determinations  on  many  of  these 
specific  issues  within  the  proposed 
radionuclides  and  benzene  regulations 
for  proposal  benzene  regulations,  see  53 
FR  28496-28592.  July  2a  1968)  may  be 
expected  to  set  precedents  for  the 
approach  to  be  used  for  the  substantial 
number  of  forthcoming  f^ESHAP 
decisions.  Major  areas  on  which  the 
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Ailinininfralnr  r»»<j')«»>il!i  jmiIjIk      onrrcn' 
mi  lu«l<»   amonK  othi-r^ 

111  Sh.Hilil  KPA  (iin^i>I.T  hII  risk 
mfiirrrmliori  in  ()»•«. imon  on  n»k 
.11  I  i-ji'iSilitv  nr  r^lv  itn  >i  ^inxl^ 
nunn"ru  <il  rmk  i.nlmnn'  If  mulfiplf  r\nV 
mcisiiff's  »rr  to  tx*  u»ei\  n»  thf  bMsin  fur 
(If  niun.^  on  risk  ncceptability   hov* 
nh  I  111  1(1  KPA  tirtUrK  »•  iiuliv  iilimi  vers  us 
pdpiil.itKin  risk  rt'diK  tiori.H' 

I  J)  What  h»'rtllh  risk  \»  di  t  i-ptrttilc  not 
r.onsiilrrin)(  the  (  ost  mii!  If(  hiih  <il 
ft'rt»it)ility  of  n(;hii»viiij<  1'^  Morpovpr. 
whrfl  ( onstitutir*  mi  amplp  margin  of 
•aft'ty  in  c«*e!i  wh«»rt*  itli  rxp<»iiur»»i  p<i««* 
•onif  risk? 

(  11  Should  t'l'A.  r*quir«  stiindartia 
pursuant  to  the  ample  marytn  of  »afi>ty 
(!>■<  isioiia  undtrr  Mti.tKin  1 IJ  that  an; 
■■tp<:hnolo)(y  foronx  ^  What  cnti»na 
ihoulil  KPA  an*'  to  (icfini"  the 
"avmjjihiltfy"  ami  "feasihilifv  '  <'f 
t<'(  hnolonK  nl  rontnils' 

(4|  In  iht-  ample  mar^jm  of  nafi-fv 
lif'IfTininatKin.  how  should  KPA  hnlarK  »• 
thp  rf-nidual  health  naka  vtrrsiia  ihe 
poaaihihty  of  pUni  cluauTttsF 

(f))  Mow  thouM  un<.«rtainty  in  riak 
eslimatea  ^h"  i  onsulcrwd  in  th«Sf 
dp<:i»ion»? 

IBj  Mow  ihould  FPA  Saiancf  the 
vttrtous  nsk.  tetJiiubJtl.  and  ecunonuc 
conaidnrHtiona  in  ample  CDMrxin  of  aafety 
densionaT  How  ahouJd  ^TA  consider 
th»!  ramiricaliona  of  potential  Birora  and 
uncertainty  of  judj^menta  on  ifchnoloKy 
capability  and  coata? 

(7)  Should  EPA  ■«■!  a  nak  limit  rather 
than  a  doae  limit  or  an  eraisiion  limit? 

(81  Should  FPA  establish  a  iiystem  for 
certifying  that  phoapbogypsura  piles 
and/or  surface  uranium  mines  are  not 
guinK  to  be  ui«d  anymore  and.  thert-forw, 
are  ready  for  dlsposaf?  If  so  what 
should  that  system  be? 

(9)  Should  RPA  keep  the  current 
underjjrriund  uranium  mine  NFSHAP  to 
control  radon  emiasinru  for  new  mines? 

(10)  la  the  pmpoaed  re^julafory 
approach  for  underground  uranium 
mmea  appnipnate?  Should  P!PA  consider 
other  (  omlitnatiors  nf  stacji  hetuhl  and 
radiJTi  emission  limits? 

(Ill  Is  KPA's  derision  to  list 
radioniH  lides  under  se«  tion  112  of  the 
C.AA  appn>piiate' 

(12)  Should  KPA  determine 
("onipllanre  with  a  dose  standard  on  the 
basis  of  the  p<itnt  of  maximum 
concentrHtioii  where  there  is  a 
resuleni  e   s<  h<H)l.  business  or  office  or 
should  some  ofS«r  point  or  rntena  be 
iiseif? 

(IJ)  If  EPA  uses  st'.hools   busmesses  or 
offu  es  as  p«ilential  r<nnplianre  points 
should  KPA  •  implementation  system 
ad|iial  the  exposure  re<:etved  at  those 
points  with  r><;«-upiincy  factors?  If  so. 
whrti  sh<Hil<1  they  be? 


114)  (Jonsidennji  that  accidental 
r»'lf'dses  are  included  in  the  emissions 
subject  to  the  standard,  should  KPA 
UK  liidf  some  «d(f!tionrtl  provision  m  its 
ciniiplianrp  proceilures  dealing  with 
a(  cidenfs ' 

X    MtareUan«ous 

\   Ih„  .,,■; 

I'hf  (locket  IS  an  organized  and 
( omplete  file  of  all  information 
(.(in.sidfTfd  bv  V.iW  in  the  development 
(if  the  slandartis   The  dorJtet  allows 
intcrfstfd  persona  to  identify  and  locate 
documents  so  they  can  effectively 
partK.ipale  in  the  rulemaking  process   It 
also  serves  as  the  record  for  judicial 
review 

Iranscnpfi  of  the  heanng^.  all  written 
statements,  the  Aj<ency's  response  to 
comments,  and  other  relevant 
documents  have  been  placed  in  the 
docket  and  are  available  for  inspection 
and  copyinjj  dunnj  normal  working 
hours 

B  li*ttu;ral  Pruviaians 

Kxcept  wher«  otherwise  specifically 
stated,  the  n«mer»l  provisions  of  40  CFR 
Part  61.  Subpart  A  apply  to  all  sources 
regulated  by  this  rule 

C  PupfnsLirk  RitJuction  Act 

The  information  collection 
requirements  in  this  propoaed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  tinder  the  Paperwork  Rerfvctton 
Act.  44  U  S.C  36m  et  set?  An 
Information  Collection  Request 
do<:umenl  has  been  prepared  by  EPA 
(ICR  NO  1100),  and  a  copy  may  be 
obtained  from  Carta  Levesque. 
Information  Policy  Branch;  EPA;  401  M 
St,  SW  (PM- 223);  Washington,  DC 
2O4«0  or  by  calUnj  (202)  382-2408 

Public  reporting  burden  for  this 
collectjon  of  information  is  estimated  to 
vary  from  18  to  40  hours  per  response, 
with  an  average  of  22  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathenng  and  maintaining  the 
data  needed  and  completing  and 
reviewing  the  collection  of  information. 

Comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
( iillection  of  tnfonnatioa  including 
suggestions  for  reducing  thu  burden 
may  be  sent  to  the  above  address,  but 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  .\ffair8, 
PB{ierwork  Reduction  Project  (2080- 
01 1 S),  Office  of  Management  and 
Bud«et   Washington,  DC  20603.  marked 

Attention  Desk  Officer  for  EPA  "  In 
developing  the  final  nile  EPA  will 
respond  to  any  ONfB  or  public 


comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

/)  f< -■(„:,  I >•  Onh^r  1JJ91 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  this  regulation 
IS  a    major  rule"  and  therefore  subject 
to  certain  requirements  of  the  Order 
The  EPA  has  determined  that 
regulations  proposed  for  Approaches  A, 
B  and  C  for  all  categories  and  for  D  for 
all  non  radon  radionuclide  categories 
will  result  m  none  of  the  adverse 
economic  effects  set  forth  in  section  I  of 
the  Order  as  grounds  for  finding  a 
regulation  to  be  a    major  rule  "  These 
regulations  are  not  major  because:  (1) 
Nationwide  annual  compliance  costs  do 
not  meet  the  tlOO  million  threshold;  (2) 
the  regulations  do  r>ot  significantly 
increase  prices  or  production  costs:  and 
(3|  the  regulations  do  not  cause 
significant  adverse  effects  on  domestic 
competition,  employment.  investroenL, 
productivity,  innovation,  or  competition 
in  foreign  markets. 

The  regulations  proposed  under 
Approach  D  for  radon  categories, 
especially  for  the  disposal  of  mill 
tailings  for  radon,  may  cause  industries 
to  incur  costs  exceeding  JlOO  million 
and  therefore  may  be  determined  to  be  a 
major  rule  under  Executive  Order  12291. 
The  regulations  coaid  cause  significant 
adverse  effects  on  domestic  competition, 
employment,  investment,  productivity, 
innovation,  or  competition  In  foreign 
markets.  However,  as  provided  by 
section  8  of  the  Order,  the  Agency  has 
not  conducted  a  Regulatory  Impact 
Analysis  (RIA)  of  these  proposed 
regulatioixs  because  of  the  time 
constraint  of  the  judicially-ordered 
schedule 

All  of  the  proposed  regulations 
presented  in  this  notice  were  submitted 
to  OMB  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OKfB  to  EPA  and  any 
written  EPA  response  to  those 
comments  will  be  included  m  the 
docket. 

E  Regulatory  Flexibility  Analysis 

Section  603  of  the  Regulatory 
Flexibility  Act.  5  U  S.C.  603,  requu^s 
FJ'A  to  prepare  and  make  available  for 
comment  an  "initial  regulatory 
flexibility  analysis"  In  connection  with 
any  rulemaking  for  which  there  is  a 
statutory  requirement  that  a  general 
notice  of  proposed  rulemaking  be 
published  The  "initial  regulatory 
Flexibility  analysis"  describes  the  effect 
of  the  proposed  rule  on  small  business 
entities. 

However,  section  604(b)  of  the 
Regulatory  Rexibility  Act  provides  that 


section  603  'shall  not  apply  to  any 
proposed  *   *   *  rule  if  the  head  of  the 
Agency  certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

EPA  believes  that  virtually  all  small 
businesses  covered  by  this  final  rule 
already  comply.  In  addition,  EPA  has 
placed  reporting  exemptions  in  the  rule 
for  NRC-licensees  to  limit  the  amount  of 
paperwork  that  would  be  required  by 
the  smaller  operators.  Therefore,  this 
rule  will  have  little  or  no  impact  on 
small  businesses,  A  small  business  is 
one  that  has  750  employees  or  fewer. 

For  the  preceding  reasons,  1  certify 
that  this  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  61 

Air  pollution  control.  Hazardous 
materials.  Asbestos.  BeryUium,  Mercury. 
Vinyl  chloride,  Benzene.  Arsenic,  and 
Radionuclides. 

Dated:  February  2fi,  1989. 
William  K.  Reilly. 

Administrator. 

PART  61 -{AMENDED] 

It  is  proposed  to  amend  Part  61  of 
chapter  I  of  title  40  of  the  Code  of 
Federal  Regulations  as  follows: 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642 

2.  By  revising  Subpart  H  to  read  as 

follows: 

Subpart  H— Nationai  Emission  Standards 
for  Emissions  of  Radtonudldss  Othsr  Ttian 
Radon  From  Dspartmant  of  Ertergy 
FacUttlM 

Sft 

61.90     Designation  of  facilities. 

6!. 91     Definitions 

6192    Standard. 

61.93     F.mission  monitoring  and  test 

procedu.-es. 
61  94     Compliance  and  reporting. 
61  95     Recordkeeping  requirements. 

61.96  Applications  to  construct  or  modify 

61.97  Rxemption  from  the  reporting  and 
t-^sting  requirements  of  40  CFR  61  10 

Subpart  H — Nationai  Emission 
Standards  for  Emissions  of 
Radionuctidea  Ottter  Than  Radar  From 
Departn>«nt  of  Energy  Facilities 

§61.90    DMlgnation  of  facilities. 

The  provisions  of  this  subpart  apply 
to  operations  at  any  facility  owned  or 
operated  by  the  Department  of  Energy 
that  emits  any  radionuclide  other  than 
rttdon-222  into  the  air,  except  that  this 
subpart  does  not  apply  to  disposal  at 


facilities  subject  to  40  CFR  Part  191 
subpart  B  or  40  CFR  Part  192. 

961.91    Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  here  have  the  meaning  given 
them  in  the  Clean  Air  Act  or  subpart  A 
of  Part  61.  The  following  terms  shall 
have  the  following  specific  meanings: 

(a)  "Effective  dose  equivalent"  means 
the  sum  of  the  products  of  absorbed 
dose  and  appropriate  factors  to  account 
for  differences  in  biological 
effectiveness  due  to  the  quality  of 
radiation  and  its  distribution  in  the 
body.  The  unit  of  the  effective  dose 
equivalent  is  the  rem.  For  purposes  of 
this  subpart,  doses  caused  by  radon-220. 
radon-222  and  their  respective  decay 
products  are  not  included.  The  method 
for  calculating  effective  dose  equivalent 
is  outlined  in  the  International 
Commission  on  Radiological 
Protection's  Publication  No.  26. 

(b)  "Facility"  means  all  buildings, 
structures  and  operations  on  one 
contiguous  site. 

(c)  "Radionuclide"  means  a  type  of 
atom  which  spontaneously  undergoes 
radioactive  decay. 

(d)  "Residence"  means  any  home, 
house,  apartment  building,  or  other 
place  of  dwelling  which  is  occupied 
during  any  portion  of  the  relevant  year. 

$61.92    Standard. 

Approach  A  and  -Approach  B 

Emissions  of  radionucUdes  to  the  air 
from  Department  of  Energy  facilities 
shall  not  exceed  those  amounts  that 
would  cause  any  member  of  the  public 
to  receive  an  effective  dose  equivalent 
of  10  mrem/yT. 

Approach  C 

Elmissions  of  radionuclides  to  the  air 
from  Department  of  Energy  facilities 
shall  not  exceed  those  amounts  that 
would  cause  any  member  of  the  public 
to  receive  an  effective  dose  equivalent 
of  3  mrem/yr. 

Approach  D 

Emissions  of  radionuclides  to  the  air 
from  Department  of  Elnergy  facilities 
shall  not  exceed  those  amounts  that 
would  cause  any  member  of  the  public 
to  receive  an  effective  dose  equivalent 
of  0  03  mrem/yr. 

§61.93    Emission  monitor1r>g  and  test 
procedures. 

(a)  To  determine  compliance  with  the 
standard,  radionuclide  emissions  shall 
br  determined  and  effective  dose 
equivalent  values  to  members  of  the 
public  calculated  using  EPA  approved 
sampling  procedures,  computer  models 
AIRDOS-EPA  and  RADRISK  (CAP-88 


version),  or  other  procedures  which  EPA 
has  determined  to  be  suitable. 

(t'j  Radionuclide  emission  rates  from 
point  sources  (stacks  or  vents)  shall  be 
measu.'-ed  in  accordance  with  the 
following  requirements: 

(1)  Effluent  flow  rate  measurement"! 
shall  be  made  using  the  following 
methods: 

(i)  Reference  Method  2  of  Appendix  A 
to  Part  60  shall  be  used  to  determine 
velocity  and  volumetric  flow  rates  for 
stacks  and  large  vents. 

(ii)  Reference  Method  2A  of  Appendix 
A  to  Part  60  shall  be  used  to  measure 
flow  rates  through  pipes  and  small 
vents. 

(2)  Radionuclides  shall  be  extracted, 
collected  and  measured  using  the 
following  methods: 

(i)  Reference  Method  1  of  Appendix  A 
Part  60  shall  be  used  to  select  sampling 
sites. 

(ii)  Representative  samples  of  an 
effluent  stream  shaU  be  withdrawn 
continuously  for  the  sampling  site 
following  the  guidance  presented  in 
A.\SI-N13.1  "Guide  to  Sampling 
Airborne  Materials  in  Nuclear 
Facilities"  (including  the  guidance 
presented  in  Appendix  A  of  ANSI- 
NlS.l).  as  specified  in  paragraph  61  18 
Samples  shall  be  collected  continuously 
whenever  there  is  potential  for 
radionuclides  to  be  emitted.  The 
requirements  for  continuous  sampling 
are  applicable  to  batch  processes  when 
the  unit  is  in  operation  Periodic 
sarriplmg  (grab  samples)  may  be  used 
only  with  EPA's  prior  approval.  Such 
approval  may  be  granted  in  cases  where 
continuous  sampling  is  not  practical  and 
radionuclide  emission  rates  are 
relatively  constant. 

(iii)  Radionuclides  shall  be  collected 
and  measured  using  procedures  based 
on  the  principles  of  measurement 
desc.nbed  in  Appendix  B,  Method  114. 
Use  of  methods  based  on  pnnciples  of 
measurement  different  from  those 
described  in  Appendix  B.  Method  114 
must  have  pnor  approval  from  the 
Administrator.  EPA  reserves  the  right  to 
approve  of  measurement  proceaures. 

(iv)  A  quality  assurance  program  shall 
be  conducted  that  meets  the 
performance  requirements  described  in 
Appendix  B.  Method  114 

(3)  When  it  is  impractical  to  sample 
an  effluent  stream  at  an  existi.ng  source 
in  accordance  with  the  site  selection 
and  sample  extraction  requirements  of 
paragraphs  §  61.93(b).  the  facility 
operator  may  use  alternative  site 
selection  and  sample  extraction 
procedures  provided  that: 
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(I]  It  can  b4i  (hown  thai  th<« 
rrquirt^mpntii  of  parHnrnph  |  01  83(b|  are 

miprartiral  for  th«»  pfniicnt  I'rvrtm 

lii|  ITif  (iltrm«liv«>  prm  fdnrr  wil!  tlu' 

iiHiiifi  iinllv  un<1rr^iiti!niiip  the 

cinii»!ii()n» 

(111)  The  ultfmativr  (inx  •■iliirv  ;»  fully 

(i(>ciimfnlR(l 

[i\  1  rh»«  iiperator  has  received  pnor 

*pl'roM«l  fioni  EPA 

}  •  t  M     Compnmncm  and  raportino. 

I  i]  ('.i.iipl;'i::i  >•  wth  ft'  t  <taivf  i"'i 
nhti.!  be  itt'li-rniaifif  tiV   .  n'u'iiliitiiix  [\\i' 
efffclivi*  iliup  pq'iiv/ilfnt  [n  any  mfrn*>»T 
of  th»>  puhlii-  at  thr  olfmte  point  of 
n;rt\iniiiin  anniial  air  ronccntraficn 
whcrr  IhiTP  lA  a  r«><iicl»'n(  ••   ichcol 
tuisin*"!*  or  offii  «•  Th*"  op«»rnfoni  of  >•»!  h 
fa(  ililv  "»hall  •iihinll  an  anniml  rv|x>rt  to 
V.V\  h>  |uiu'  JO  whuh  inrludf*  ihf 
r««ult«  (if  ihr  mnnitonnx  and  the  iloa*" 
ralculaliorm  r«»tjiiir»>il  hy  1  HI  W  for  ihe 
prpviuuit  >  .iltMiiliir  yi'iir 

|h|  III  aiiililion  to  tht*  rt'ijuKTinj-iits  of 
paragraph  |a|  of  the  sfitiun.  an  annual 
rf port  shall  induiif  the  foUnwinx 
information 

(11  !>!•*  name  of  the  fai.ilitv 

(2)  A  Iml  iif  the  railioai  live  nuiteriali 
lined  .It  the  fai  ility 

['.}]  A  dejK.nption  of  the  handling  ami 
procesalnK  that  the  radioai  li%e  matendl* 
underyo  at  the  facility 

(4)  A  li«t  of  the  «trtc  ki  or  ventt  or 
other  poiiiti  where  raiii(A«rtive  m.itenals 
arr  relea»ed  to  the  atmosphere 

(5)  A  description  of  the  effluent 
(■ontrT)l«  that  ar*"  uiie<l  on  each  stack. 
%enl.  or  other  r»'lease  point  and  an 
estimate  of  the  effi<ieiuy  of  ea<  h  (  ontroi 
de\  ire 

(ft)  Distances  from  the  points  of 
release  to  the  nearest  residence,  s<  hiKil, 
biiioness  or  office  and  the  nearest  farms 
produi  inn  vexelrthjfs.  milk,  and  meat 

CI  Th«  values  ua«<i  for  all  other  user 
supplied  input  parameters  for  the 
computer  models  (eg..  meteonjIoRU.al 
drtta)  and  the  source  of  these  data 

(ft)  All  information  required  in  an 
application  to  construct  or  miniify  a 
facility  under  61  subpart  A.  for  all 
I  onstruction  and  modifications  which 
are  completed  in  the  calendar  year  for 
whuh  the  rep«)rt  is  prepared,  but  for 
which  the  requirement  to  apply  for 
apprtival  to  construct  or  modify  v.  ah 
waived  under  |  61  Ub 

(1)  Rach  report  shall  be  signed  and 
dated  by  the  prncipal  executive  offuuir 
or  public  official  in  charge  of  the  faulity 
and  contain  the  following  declaration 
immediately  afnive  the  signature  line  "I 
certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar 
with  the  information  submitted  herein 
and  based  on  my  Inquiry  of  those 
individuals  immediately  responsible  for 


oti'rtiniiix  'be  information.  I  believe  that 
the  submitted  information  is  true, 
accuraU'  and  rompletp  I  tm  aware  that 
there  are  significant  penalties  for 
si.finiitting  false  information  including 
the  possibility  of  fine  and  impnsonmeni 

s^e  la  i;  sc  mn  • 

(i  I  If  the  fa(.ility  IS  not  in  compliance 
with  the  emission  limits  of  |  81  92  in  thf 
cilendar  year  covered  by  the  report 
then  the  facility  must  report  to  the 
Ailmirustrator  on  a  monthly  basis  the 
information  listed  in  paragraph  |b)  of 
this  section,  for  the  precj»dmg  month 
rhesf  reports  will  l)e  due  JO  days 
following  the  end  of  each  month  This 
increased  level  of  reporting  will 
(  ontinue  until  the  Administrator  has 
littrrminetl  that  the  monthly  reports  are 
no  longer  necessary   In  addition  to  all 
the  tnfnrmatjon  required  m  paragraph 
(b|  of  this  section,  monthly  reports  shall 
also  ini  hide  the  following  infurmation 

(1)  All  controls  or  other  changes  in 
operHtion  of  the  facility  that  will  be  or 
are  being  installeiJ  to  bnng  the  facility 
into  compliance 

12)  If  the  facility  is  under  a  judiciai  or 
administrative  enforcement  decree  the 
report  will  deacnbe  the  facilities 
performance  under  the  lerma  of  the 
de(  ree 

fSI.M    ftoooedksapInQ  rMiulrwiMnta. 

All  facilities  must  maintain  records 
d(H:umenting  the  source  of  input 
parameters  including  the  results  of  all 
measurements  upon  which  they  are 
based,  the  calc\ilations  and/or 
analytical  methods  used  to  derive 
values  for  input  parameters,  and  the 
procedure  used  to  determine  dose  In 
addition,  the  documentation  should  be 
sufficient  to  allow  an  independent 
auibtor  to  venfy  the  correctness  of  the 
determination  made  concerning  the 
facility's  compliance  with  the  standard. 
These  records  must  be  kept  at  the  site  of 
the  facility  for  at  least  five  years  and 
upon  request  be  made  available  for 
inspection  by  the  Administrator,  or  his 
authonied  representative 

{61.M    AppAcsHofw  to  ouf  wli  net  of 
modify. 

[h]  In  addition  to  any  activity  that  is 
defined  as  construction  under  81  subpart 
A,  any  fabrication,  erection  or 
installation  of  a  new  building  or 
structure  within  a  faality  is  also  defined 
as  new  construction  for  purposes  of  40 
CKR  Part  61,  subpart  A 

(b)  An  application  for  approval  under 
I  HI  07  does  not  need  to  be  filed  for  any 
new  construction  of  or  modificabon 
within  an  existing  facility  if  the  affective 
dose  equivalent,  caused  by  all  emissioiu 
from  the  new  construction  or 
modification,  is  less  than  1%  of  the  limit 


prescnbed  in  $  61.92.  The  effective  dose 
equivalent  shall  be  calculated  using  the 
source  term  derived  using  Appendix  D 
as  input  to  the  dispersion  and  other 
computer  models  described  in  |  61.93  In 
addition,  based  on  its  last  annual  report 
the  facility  is  in  compliance  with  this 
subpart. 

}  6t.V7    EiwniMton  fiOMS  ttw  rvporHnf  and 
tMttng  rwn^rwMnts  o(  40  CF^  tl.tO 


.Ml  fai  iliMes  designated  under  this 
subpart  are  exempt  from  the  reporting 
requirements  of  40  CFR  81  10 

3  By  revising  Subpart  1  to  road  as 
follows 

Stibpfl  I    Wttooal  Em<aa*on  Standida  to» 
Radtooucfcta  Emtoatona  From  Fa 
Liccnood  wf  0w  I 


Corw^  by  Suliparl  H 

<wc 

91  100  Applicability 

81  101  Defmtnons 

61  102  Standard. 

61  103  neterminirm  Compliance 

61  UK  Reporting  rvquiremeats. 

61  106  Recordkeeping  re<]uireiDeDti. 

61  106  Applications  to  cx>n»truct  or  modi'v 

61  107  Rmission  Determination. 

61  106  Kxemption  from  the  reporting  «n<1 
testing  requirements  of  40  CFF  61  10 


Subpwt  I— MaUonal 
Standard*  tor 

From  F 


F#(laral  FacaWaa 
SubpartH 


MOT  i«<israrva  oy 


f  61.100 

The  provisions  of  this  subptin  appiv 
to  NRC-licensed  facilities  and  to 
faalibes  owned  or  operated  by  any 
Federal  agency  other  than  the 
Department  of  Energy,  except  that  this 
subpart  does  not  apply  to  disposal  at 
facilities  under  40  CFR  Part  191  subpart 
B,  or  to  low  energy  accelerators  or  to 
any  NRC  licensee  that  possesses  and 
uses  radionuclides  only  in  the  form  of 
sealed  sources 

161.101     DafMttons. 

As  used  m  this  subpart,  all  terms  not 
defined  here  have  the  meaning  given 
them  in  the  Clean  Air  Act  or  subpart  A 
of  Part  61  The  following  terms  shall 
have  the  following  specific  meanings: 

(a)  "Agreement  State"  means  a  State 
with  which  the  Atomic  Energy 
Commission  or  the  Nuclear  Regulatory 
Commission  has  entered  into  an 
effect  ve  agreement  under  subsection 
274(b)  of  the  Atomic  Energy  Act  of  1954. 
as  amended. 

fb)  "Effective  doae  equivalent"  means 
the  sum  of  the  products  of  absorbed 
dose  and  appropriate  factors  to  account 


for  differences  in  biological 
effectiveness  due  to  the  quality  of 
radiation  and  its  distribution  in  the 
body.  The  unit  of  the  effective  dose 
equivalent  is  the  rem.  For  purposes  of 
this  subpart  doses  caused  by  radon-220, 
radon-222  and  their  decay  products 
formed  after  their  release  from  the 
facility  are  not  included  The  method  for 
calculating  effective  dose  equivalent  is 
outlined  in  the  International 
Commission  on  Radiological 
Protection's  Pubhcation  No.  28. 

(c)  "Facility"  meant  all  buildings, 
structures  and  operations  on  one 
contigDoua  site. 

(d)  'Tederal  facibty"  means  any 
facility  owned  or  operated  by  any 
department  commission,  agency,  office, 
bureau  or  other  unit  of  the  government 
of  the  United  States  of  America  except 
for  facilities  owned  or  operated  by  the 
Department  of  Energy. 

(e)  "NRC-licensedfacility"  means  any 
facility  licensed  by  the  Nuclear 
Regulatory  Commission  or  any 
Agreement  State  to  receive  title  to, 
receive,  possess,  use,  transfer,  or  deliver 
any  soimx.  by-product  or  special 
nuclear  material. 

(f)  "Radionticlide"  means  a  type  of 
atom  which  spontaneously  undergoes 
radioactive  decay. 

S  61.102    Standvd. 

Approach  A  and  Approach  B 

Emissions  of  radionuclides  to  the  air 
from  a  NRC-licensed  or  federal  faddity 
shall  not  exceed  those  amounts  that 
would  cause  any  member  of  the  public 
to  receive  an  effective  dose  equivalent 
of  10  mrem/yr. 

Approach  C 

Fjnissions  of  radionuclides  to  the  air 
from  a  NRC-licensed  or  federal  facility 
shall  not  exceed  those  amounts  that 
would  cause  any  member  of  the  public 
to  receive  an  effective  dose  equivalent 
of  3  mrem/yr. 

Approach  D 

Emissions  of  radionuclides  to  the  air 
from  a  NRC-licensed  or  federal  facility 
shall  not  exceed  those  amounts  that 
would  cause  any  member  of  the  public 
to  receive  an  effective  dose  equivalent 
of  0.03  mrem/jrr. 

S  61.103    Detfintnino  compManca. 

The  only  criteria  by  which  compliance 
with  the  emission  standard  in  this 
subpart  shall  be  determined  Is  the  doses 
calculated  by  either  the  EPA  computer 
code  COMPLY  or  the  alternative 
requirements  of  Appendix  E.  The  source 
terms  to  be  used  for  input  into  COMPLY 
shall  be  detennined  throu^  the  use  of 
the  measurement  procedures  listed  in 


S  61.107  or  the  emission  factors  in 
Appendix  D. 

{61.104    Reporting  requiraments. 

(a)  The  owner  or  operator  of  a  facility 
must  submit  an  annual  report  to  the  EPA 
by  March  30  of  the  following  year. 

(1)  llie  report  or  appUcation  must 
provide  the  following  information: 

(i)  The  name  of  the  facility. 

(ii)  The  name  of  the  person 
responsible  for  the  operation  of  the 
facility  and  the  name  of  the  person 
preparing  the  report  (if  different). 

(iii)  The  location  of  the  facility, 
including  suite  and/or  building  number, 
street,  city,  county,  state,  and  zip  code. 

(iv)  The  mailing  address  of  the 
facility,  if  different  from  item  (iii), 

(v)  A  list  of  the  radioactive  materials 
used  at  the  facility. 

(vi)  A  description  of  the  handling  and 
processing  that  the  radioactive  materials 
undergo  at  the  facility. 

(vii)  A  Ust  of  the  stadcs  or  vents  or 
other  points  where  radioactive  materials 
are  released  to  the  atmosphere. 

(viii)  A  description  of  the  effluent 
controls  that  are  used  on  each  stack, 
vent  or  other  release  point  and  an 
estimate  of  the  efficiency  of  each  device. 

(ix)  Distances  from  the  point  of 
release  to  the  nearest  residence,  school 
business  or  office  and  the  nearest  farms 
producing  vegetables,  milk,  and  meat 

(x)  The  effective  dose  equivalent 
calculated  using  the  compliance 
procedures  in  S  61.103. 

(xi)  The  physical  form  and  quantity  of 
each  radionuclide  emitted  from  each 
stack,  vent  or  other  release  point  and 
the  method(8)  by  which  these  quantities 
were  determined. 

(xii)  The  volumetric  flow,  diameter, 
efHuent  temperature,  and  release  height 
for  each  stack,  vent  or  other  release 
point  where  radioactive  materials  an 
emitted,  the  method(s]  by  which  these 
were  determined 

(xiii)  The  hei^t  and  width  of  each 
building  from  which  radionuclides  are 
emitted 

(xiv)  The  values  used  for  all  other 
user-Bupplied  input  parameters  (e.g., 
meteorological  data)  and  the  source  of 
these  data, 

(xv)  All  information  required  in  an 
application  to  construct  or  modify  a 
facility  under  61  subpart  A,  for  all 
construction  and  modifications  which 
were  completed  in  the  relevant  calendar 
year  but  for  which  the  requirement  to 
apply  for  approval  to  construct  or 
modify  was  waived  under  i  61.106. 

(xAri)  Each  report  shall  be  signed  and 
dated  by  the  principal  executive  officer 
or  public  official  in  dxarge  of  the  facility 
and  contain  the  following  declaration 
immediately  above  the  signature  line: 


1  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  mformation  submitted  herein  and  based 
on  my  inquiry  of  those  individuals 
immediately  responsible  for  obtaimng  tiie 
information,  I  believe  that  the  submitted 
informatioR  is  true,  accurate  and  complete.  I 
am  aware  that  there  are  sigmficant  peaalties 
for  submitting  false  informatior.  including  the 
possibility  of  fine  and  imprisonment.  See,  18 
use  1001 

(b)  Facilities  emitting  radionuclides  tn 
an  amount  that  would  cause  less  than 
10%  of  the  dose  listed  in  S  ei.lOZ  as 
determined  by  the  compUance 
procedures  from  5  61.103,  are  exempt 
from  the  reporting  requirement?  of 

S  61.104.  FaciUties  shall  annua II v  make  a 
new  determination  whether  they  are 
exempt  from  reporting. 

(c)  If  the  facility  is  not  in  compliance 
with  the  emission  limits  of  S  61  102  in 
the  calendar  year  covered  by  the  report 
then  the  facility  must  report  to  the 
Administrator  on  a  monthly  basis  the 
information  listed  in  paragraph  (a)  of 
this  section,  for  the  preceding  month. 
These  reports  mtUI  be  due  30  days 
following  the  end  of  each  month.  This 
increased  level  of  reporting  will 
continue  until  the  Administrator  has 
determined  that  the  monthly  reports  are 
no  longer  necessary,  in  addition  to  all 
the  information  required  in  paragraph 
(a)  of  this  section,  monthly  reports  shall 
also  include  the  following  information: 

(1)  All  controls  or  other  changes  in 
operation  of  the  facility  that  will  be  or 
are  being  installed  to  bring  the  facility 
into  compliance. 

(2)  If  the  facility  is  under  a  judicial  or 
administrative  enforcement  decree  the 
report  will  describe  the  facihties 
performance  under  the  terms  of  the 
decree. 

§61.105    Recordkeeping  requifementa. 

The  owner  or  operator  of  any  facility 
must  maintain  records  documenting  the 
source  of  input  parameters  including  the 
results  of  all  measurements  upon  which 
they  are  based,  the  calculations  and/or 
analytical  methods  used  to  derive 
values  for  input  parameters,  and  the 
procedure  used  to  determine 
compliance.  In  addition,  the 
documentation  should  be  sufficient  to 
allow  an  independent  auditor  to  verify 
the  correctness  of  the  determination 
made  concerning  the  facility's 
compbance  with  the  standard  and  if 
claimed,  quahfication  for  exemption 
from  reporting.  These  records  must  be 
kept  at  the  site  of  the  facibty  for  at  least 
five  years  and  upon  request  be  made 
available  for  inspection  by  the 
Administrator,  or  liis  authorized 
representative. 
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|«1  (M 


to  OOO0lf  uol  or 


(•I  In  addition  (o  any  activity  thdt  i« 
defined  ai  construction  under  HI  juhparl 
A.  any  fabncation.  erection  or 
inatallaiion  nf  a  new  buildmj(  or 
•  tructure  within  a  facility  is  also  defined 
as  new  construction  for  purposes  of  40 
cm  Part  HI    subpart  A 

(h)  An  applu.ation  for  appro\,il  undt-r 
I  HI  (r  does  not  need  to  be  filed  fur  any 
new  I  uiistrxjction  of  or  modification 
wilhm  an  emstinjj  facility  if  one  of  the 
followinx  conditions  is  met 

(1)  The  effective  i^ose  eijunaliMit 
calculated  by  usin^j  methoils  describt-d 
in  I  HI  liU.  that  IS  caused  by  all 
emissions  from  the  facility  including  the 
pn)po«ed  new  construction  or 

mo<)ifi(  alion.  is  less  than  U)^  of  !he 
limit  prescribed  in  }  HI  lOZ 

IJ)  The  efffi  live  dose  equiVfilnnl 
(  rtli  ulalfd  by  usin^  methods  desi  ril)ril 
in  I  HI  1(U.  !h.it  IS  (  aused  t>y  nil 
emissions  from  the  new  <:onslnu  lion  or 
modirii  afum,  is  less  than  1  *.  of  the  limit 
prcs<  ribfii  in  i  HI  \\)2 

(•1107     EmiMton  dctarminatton 

(a)  Kacih'y  owners  or  i)pern'ors  may. 
in  lieu  of  monitonnjj.  estimate 
radionuclide  emissions  in  ai;curdiin(  e 
wilh  Appentiix  t) 

lb)  Riidionuclide  eriiissioii  niti-n  from 
point  soured  ;stdiiis  or  ^.ents)  shnil  be 
measured  m  >i(  (  or<irtni  e  v^ilh  the 
following  rt'ijiiirements 

Ml  KfriutTil  flow  THte  measurements 
shiill  be  made  usinn  the  follovMiix 
melhods 

f;)  KrfiTfni  e  Method  Z  of  .^ppendlx  A 
lo  I'-irt  tVi  shrill  be  used  to  iletermine 
I  •■.,)<  i!v  -rid  volumetric  flow  rates  for 
'  '  I'  l«s  ,ind  l.t've  vents 

!•:    H-t.-rr   ,•  M.-tho<l  2A  of  Appendix 
A  lo  i'.i;'  (Mi  s'  ,1     'ii'  used  to  measure 
flow  rales  through  pipes  and  sm^ll 
vents 

(2)  Radionuclides  shall  t)e  extracted. 
I'ollffcted  and  measured  using  the 
following  methotjs 

|i)  Refereni  e  Method  1  of  Appendix  A 
to  Part  at)  shull  be  used  to  selei  t 
sampling  sites 

(iij  Representative  sHmples  of  an 
effluent  stream  shall  be  withdrawn 
continuously  for  the  sampling  site 
following  the  guidrtme  presented  in 
A.NSI-Nl.t  1    (.uide  to  S,implmK 
Airborne  Materials  in  Nucienr 
Facilities"  (including  the  guuiaru  e 
presented  in  Appemiu  A  of  ANSI- 
NU  1).  as  specified  in  par.igraph  }  HI  18 
Samples  shall  be  i  oilecled  <  onlinuously 
whenever  there  is  potential  for 
radionuclides  lo  be  emitted    The 
requirements  for  continuous  sampling 
are  applicable  to  batch  prticesses  when 
the  unit  IS  in  operation   Periodic 


sampling  (grab  samples)  may  be  used 
only  with  EPA  s  prior  approval.  Such 
approval  may  be  granted  In  cases  where 
continuous  sampling  ii  not  practical  and 
radionuclide  emission  rates  are 
relatively  constant. 

(ill)  Radionuclides  shall  be  collected 
und  measured  using  procedures  based 
on  the  principles  of  mea8ur»''nent 
described  in  Appendix  B.  Method  114 
I'se  of  methixls  based  on  pnnciples  of 
measurement  different  from  those 
descnbed  in  Appendix  B,  Methjd  U4 
must  have  prior  approval  from  the 
Administrator  EPA  reserves  the  nght  to 
approve  of  measurement  procedures 

(ivj  A  quality  assurance  prt)gram  shall 
be  conducted  that  meets  the 
performance  requirements  described  in 
Appendix  B,  Method  114 

13)  When  It  IS  impractical  to  sample 
an  effluent  stream  at  an  existing  source 
in  accordance  wi'h  the  site  selection 
.ind  sample  extraction  requirements  of 
paragraphs  {  61  107|b)(2|   the  facility 
operator  may  use  alternative  site 
selection  and  sample  extraction 
pro<;edures  provided  that 

(i|  It  can  t>e  shown  that  the 
requirements  of  paragraphs 
S  HI  107(b)(2)  are  impractical  for  the 
effluent  stream 

(ii)  The  alternative  procedure  will  not 
significantly  unileremimale  the 
emi.ssions 

(ill)  The  alternative  procedure  is  fully 
documented 

|iv|  The  operator  hns  received  prior 
approval  from  F.P.A 

{SIIM     Ex«(nptk>n  from  th«  Reporting 
and  Taattng  Raijuiramenta  of  40  CFR  61.10 

All  facilities  designated  under  this 
subpart  are  exempt  fnim  the  reporting 
requirements  of  4<)  (KH  HI  10 

4   H>  revising  subpart  k  lo  read  as 

follows 

Subpan  K— Nattonal  Em«aaM>o  Standarda 
for  Radtonucitda  Emtaatona  From  Elamantal 
Phoapfvjrua  Ptanta 

s.-. 

HI  I  JO  Applicability, 
ni  121  Definitions. 
81  122  Fjnisniiin  stsndarxl 
61  12J   Emusi.in  trttinu 
fll  1^4  Kecordl^l•l■^^l^^  rvquiremenis 
HI  125  Ti*st  metfiiiii«  hh  i  procedurei 
fll  lift  Muniliirinx  of  operations 
Bl  127  Ortid.  «tuin  of  tidble  operalion 
fll  128  Kxemption  from  thf  rep<i'!in«  ami 
ti'stinjj  requirernentu  of  40  (  VH  Ml  10 

Subpart  K— Nat»ona<  EmiMton 
Standards  for  RadlonucNda  EmtesiorM 
From  EliT>anta<  Pfwphonm  Plants 


i«1  120 

The  provisions  of  this  subpart  are 
applicable  to  owners  and  operators  of 


calciners  and  nodulizing  kilns  at 
elemental  phoiphorui  plants. 

(•1.121    OcfMtiona. 

(a)  "Elemental  phosphorus  plant"  or 
"plant"  means  any  facibty  that 
processes  phosphate  rock  to  produce 
elemental  phosphorus.  A  plant  includes 
all  buildings,  structures,  operations, 
calciners  and  nodulizing  kilns  on  one 
contiguous  site 

(b)  "Calciner"  or  "Nodulizing  kiln" 
means  a  unit  in  which  phosphate  rock  is 
heated  to  high  temperatures  to  remove 
organic  matenal  and/or  to  convert  it  to 
a  modular  form.  For  the  purpose  of  this 
subpart,  calciners  and  nodulizing  kilns 
are  considered  to  be  similar  units. 

(c)  "Operator"  means  any  person  who 
owns,  operates  or  controls  elemental 
phosphorous  plant. 

{•1.122    EmtMion  stvtdvd. 

Approach  A  and  B 

Emissions  of  polonium  210  to  air  from 
all  calciners  and  nodulizing  kilns  at  an 
elemental  phosphorus  plant  shall  not 
exceed  a  total  of  10  cunes  a  year. 

Approach  C 

Emissions  of  polonium-210  to  air  from 
all  calciners  and  nodulizing  kilns  at  an 
elemental  phosphorus  plant  shall  not 
exceed  a  total  of  0  6  curies  a  year. 

Approach  D 

Emissions  of  polonium  210  to  air  from 
all  calciners  and  nodulizing  kilns  at  an 
elemental  phosphorus  plant  shall  not 
exceed  a  total  of  0.006  curies  a  year. 

{61123    Emteston  tMting. 

(a)  F^ch  owner  or  operator  of  an 
elemental  phosphorus  plant  shall  test 
emissions  from  the  plant  according  to 
the  following  reqinremenls; 

(1)  Wttliin  90  days  of  the  effective 
date  of  this  standard  for  a  plant  that  has 
an  initial  start  up  date  preceding  the 
effective  date  of  this  standard,  or 

(.2)  Within  VK)  days  of  start  up  for  a 
plant,  that  has  an  initial  startup  after  the 
effective  date  of  the  standard. 

(b)  The  Administrator  shall  be 
notified  at  least  M)  days  prior  to  an 
emission  test  s.i  that  EPA  may.  at  its 
option,  observe  the  test 

(c)  An  emission  test  shall  be 
conduf  ted  at  each  operational  calciner 
or  nodulizing  kiln  If  emissions  from  a 
calciner  or  nodulizing  kiln  are 
discharged  through  more  than  one  stack, 
then  an  emission  test  shall  be  conducted 
at  each  stack  and  the  total  emission  rate 
from  the  calciner  or  kiln  shall  be  the 
sum  of  the  emission  rates  from  each  of 
the  stacks. 


(d)  Each  emission  test  shall  consist  of 
thrM  sainpUng  nins  that  meet  the 
requirements  of  i  61.125.  The  phosphate 
rock  proceasing  rate  during  each  run 
shaU  be  recorded  An  emission  rate  in 
curies  per  metric  ton  of  pfaos^iete  rock 
processed  shall  b«  calcidalBd  far  each 
run.  The  average  of  all  three  runs  shall 
apply  in  computing  the  emission  rata  for 
ths  test  The  annual  polonium-210 
emission  rate  from  a  caldner  or 
Dodullzing  klfai  shall  be  determined  by 
nuiltlplyiog  the  measured  p<daiiium-210 
emission  rate  in  curies  per  metric  toD  of 
phoq>hate  rock  prooassed  by  the  •anual 
phosphate  rock  proceaaing  rata  in  metric 
tooa.  In  determining  the  annual 
phosphate  rock  procesatag  rale,  the 
values  used  lor  operating  hoars  and 
operatiag  capacity  shall  be  vahies  that 
WiU  maxiniza  the  expectad  proceasing 
rata.  Per  datewnining  rwiiiianca  wtth 
the  •■lisiiiii  ataadani  <rf  %  9LiZL  the 
total  aoBMl  ^daaian  fata  is  the  asm  of 
the  amaial  sailsaiMi  Jataa  far  ail 


(Q 


taataba&ta 
uieae  maiulHom. 
owner  of  an  deoantal 
plaBtskaBfankklhe 


•f  Ihe  aniaifaa  last  wtttetO 
daya  of  oaadDoMag^the  teat  The  report 
most  provide  the  foOowiog  inforawtioB: 
U)  1W  MBaof  Iha  fadttty. 

reapooattifa  far  the  I 
facility  and  dM  I 


ipoiataadaB 
estlauta  of  the  effidancy^of  each  derioe. 

(4)  The  raealts  of  the  teeti^  incfadiiv 
the  results  of  each  "■"pM«g  run 
completed. 

(5)  The  values  used  for  all  other  user- 
•upplied  input  parameters  (e.g., 
metaorological  data)  and  the  source  of 
these  data. 

(6)  Bach  report  shall  be  signed  and 
datod  by  the  principal  executive  atBoet 
in  charge  of  ^  facility  and  contain  die 
fioUowing  declaration  immediately 
above  tlM  signature  Una: 

I  oactlhr  under  penalty  «f  law  ttut  I  have 
persoaaJly  examined  and  aia  {amiUar  with 
tiM  iuiusaiatiQn  auiiiiiitted  Iwrate  and  baaed 
oa  mjr  Inqnliy  of  those  IndlvUhiab 

I  Cor  ebteiniBg  IIm 


am  aware  that  tfaera  ara  atpiificaat  penalties 
for  sabmittlng  false  iafbmatloB  iDdbdii«  the 
poealbillty  of  fine  and  impriaoainaoL  See.  18 
U.S.C1001. 


I  SLIM 

The  ofvner  of  any  |riant  must  maintilin 
records  documenting  um  aouroe  of  it^nt 
parameters  including  the  residts  of  all 
measurements  upon  which  they  are 
based,  the  calculations  and/or 
analytical  methods  used  to  derive 
values  for  input  parameters,  and  the 
procedure  used  in  emission  testing.  In 
addition,  die  documentation  should  be 
suCBdent  to  allow  aa  independent 
auditor  to  verify  the  correctness  of  the 
results  of  the  emission  testing.  These 
records  must  be  kept  at  the  site  of  the 
plant  for  at  least  five  years  and.  upon 
raqnast,  be  mads  availaUe  for 
inspactioa  by  die  Aifaynistrator.  or  his 
auuiortead  rspreaentative. 

|«1.11S   Tsal 

(a)  Each  owner 
roQuirad  to 


"opentarof  a 


Urn 


(1)  TbsI  Miftod  1  of  Appeodlx  A  to 
FaftWshdlbai 


(2rfoat  Mrtwd  2  of  Appatadix  A  to 
Part  BO  shaU  be  used  to  detnmine 
velodty  and  vdnmetric  flow  rate; 

(^  Tost  hMfaed  3  of  Appendix  A  to 
Part  flOahdl  h*  oaad  far  gaa^analyRs. 

(4)  XM  Mothod  8  of  Appendix  A  to 
Part  60  akaS  bo  wad  to  cottact 
particalate  matter  containing  the 
poloniani-Zlllc  and 

(5)  Test  Madml  111  of  Appew&i  B  to 
thiis  part  shall  be  oaad  to  datanalne  tha 
polnniiiBi  TIP  < 


861.1M 

(a)  The  owaac  or  operator  of  any 
source  aobjacl  to  thhi  ndipor^  osing  a 
wet-acrabhing  eaaissioa  coatrol  device 
shaU  faiatalL  caUfarate.  mainttin.  and 
operate  a  monitoring  device  for  Ab 
iiaitliHinws  measurenumt  of  the  preesure 
loss  of  the  gas  stream  ttirough  the 
scrubber.  The  monitoring  device  must  be 
certified  by  the  manufadurer  to  be 
accurate  withfai  ±2S0  paaeals  (±1  faich 
of  water).  Records  of  these 
measurements  shall  be  maintained  at 
the  sotirce  and  made  available  for 
Inspection  by  tl»  Administrate  for  a 
minimun  of  5  years. 

(b)  The  owner  or  operator  of  any 
source  subject  to  this  subpart  using  an 
electrostatic  predpttator  omitrol  device 
shall  install,  calibrate,  maintain,  and 
operate  a  moBitoring  device  far^he 
continuoua  raeamreBieBl  of  the  primary 
and  secondary  current  and  the  voltage 


in  each  electric  field.  Baseline  operating 
values  for  these  parameters  shall  be 
maintained  within  ±30  percent  of  their 
basriine  operating  values.  Records  of 
these  measurements  shall  be  maintained 
at  the  soivoe  and  made  available  for 
inspecticm  by  the  Administrator  for  a 
minimum  of  5  years. 

(c)  For  the  purpose  of  conducting  an 
emission  test  under  i  61.123,  the  owner 
or  operator  of  any  source  subject  to  the 
provisions  of  Aim  subpart  shall  install 
calibrate,  maintain,  and  operate  a 
device  for  measuring  the  phosphate  rock 
feed  to  any  afiected  calciner  or 
nodulizing  kda  Tha  measuring  device 
used  must  be  accurate  to  within  t±i 
percent  of  the  mass  rate  over  its 
operating  raage.  Records  of  these 
measuraments  shall  be  maintained  at 
the  source  and  made  available  for 
inspectioB  by  the  Administratar  for  a 
minimum  of  ft  years. 


i»l.l27   CarMcaMosiafalBM 

Every  6  BMDths  tha  osTDar  ef  a  plant 
shafi  oartify  to  die  Admintetralar  that  no 
changes  in  opeeaUon  that  would  require 
new  toatiag  oadsr  i  aL129(a)  have 
occnrred  or  fafom  the  Ailiniiilatrator  of 
tha  dale  on  wbicb  new  taati^  wffl 
occur. 


mm^mcm9t.n. 


l«i.tai 

aadtoaMtgrafMlP 

All  facilities  desipiated  i 
sidipart  are  ex^  npt  froB  the  reporting 
requirements  of  «><]nt  mJA 

S.  By  addivt^faBowtag  Subpart  Q: 


See. 

•UM    Tlsslisalir 

■  «fl 

iadMea 

n.lSl    Dal^Hoai 

■i. 

9LtU    aisaissd. 

•LISS    RadoasH 

Bgwid  coaipll^M) 

ptoeadaraa. 

n.M«    RaosnlEsa 

■piati 

•LISS    RKW^ittnnliroas  thai  lip  nrtlaiaac 

laatlag  ra«idR 

iof«cn«i.ia 

S61.1M    DiilgaalliiBoX 

The  piuviakwis  of  this  sidipart  ap^ 
to  the  desiga  and  operatioo  of  all 
storage  and  disposal  facilities  for 
radium-ooataiidng  material  (La., 
bjrprodod  BMtarial  as  defined  under 
sacti4»  llM^i  of  the  Atomic  Energy  Act 
oi  1954  (as  amoided))  that  are  owned  or 
oparatad  by  the  Department  of  Energy 
that  emit  radoo-222  into  air.  including 
thesa  facilities:  1)  The  Peed  Materials 
Prodaatioa  Center.  FecnakL  Ofao;  2)  the 
Niagara  Pails  Oliiiagw  atto,  Lewiaton. 
NY;  9)  iBe  Iweloon  Spring  Site.  wreUon 
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Spring.  Mo  .  4)  th«>  Middlesex  Sampling 
Plant.  Middlecex.  N|.  5|  the  Muntic«llo 
Uranium  Mill  Tailmga  Pile.  Monticello. 
Utah  Thii  lubparl  does  not  apply  to 
racihtiea  listed  in.  or  designated  by  the 
Secretary  of  Knergy  under  Title  I  of  the 
Uranium  Mill  Tailings  Control  Ai  t  of 

fCl.ltl     D«41nltian«. 

As  u»»-<i  in  this  iulipart.  all  Icmis  not 
defined  here  have  the  meaning  «ivt*n 
them  in  the  C^iean  Air  Act  or  subpart  A 
of  Part  61    The  following  terms  shall 
have  the  following  specific  meanings 

(h|  "Facility"  means  all  buildings, 
structures  and  operHlion.i  on  one 
(onti^uous  site 

(b)    Source"  means  any  building, 
structure,  pile,  impoundment  or  arvn 
that  IS  or  contains  waste  material 
containing  radium  in  sufficient 
concentration  to  emit  radon  222  in 
excess  of  this  standartJ  pnor  to  remedial 
action. 

t«11M    StarMterd. 

Approach  A  and  Approach  B 

No  source  at  Department  of  Rnergy 
facilities  shall  emit  more  than  20  pCi/ 
m's  of  radon-222  into  the  air 

Apprtjach  C 

No  source  at  Department  of  Energy 
facilities  shall  emit  more  than  2  pCi/m*s 
of  radon  222  into  the  air 

Approach  D 

No  source  at  Department  of  Energy 
facilities  shall  emit  more  than  0.02  pCi/ 
m's  of  radon  222  into  the  air 

f«1.1M    Radon  monMortng  and 


(a)  Sixty  days  after  the  effective  dale 
of  this  subpart  each  DOE  facility  shall 
conduct  testing  for  all  sources  within  the 
facility,  in  accordance  with  the 
procedures  described  in  Appendix  B, 
Method  lis  and  provide  EPA  with  a 
report  detailing  the  actions  taken  and 
the  results  of  the  radon  222  flux  testing. 
In  lieu  of  testing  the  facility  may  make 
an  admission  that  the  source  is  in 
noncompliance 

|b|  Each  facility  shall  retesi  each 
source  in  accordance  with  the 
procedures  described  in  Appendix  B. 
Method  115  every  two  years  and  report 
to  EPA  The  Administrator  may 
temporanly  or  permanently  waive  the 
retesting  requirement  or  change  the  time 
between  tests,  if  the  Administrator 
determines  that  more  frequent  testing  is 
required,  the  actions  being  conducted  at 
the  facility  to  reduce  radon  emissions 
preclude  testing,  or  the  facility 
demonstrates  that  the  actions  taken  to 
reduce  the  radon  flux  from  the  source 


are  of  such  a  nature  that  ■  reduction  In 
the  frequency  of  the  tests  is  appropriate. 

(c)  Ninety  days  after  the  testing  is 
required,  each  facility  shall  report  the 
results  of  the  testing  or  an  admission  of 
noncompliance.  Each  report  shall 
include  the  following  information: 

(1)  The  name  of  the  facility 

|2|  A  list  of  the  sources  at  the  facility 

(,))  A  description  of  the  control 
measures  taken  to  decrease  the  radon 
flux  from  the  source  and  any  actions 
taken  to  insure  the  long  term 
effectiveness  of  the  control  measures 

(4 1  The  results  of  the  testing 
conducted,  including  the  results  of  each 
measurement. 

(5|  Each  report  shall  be  signed  and 
dated  by  the  pnncipal  executive  officer 
or  public  official  in  charge  of  the  facility 
and  contain  the  following  declaration 
immediately  above  the  signature  line: 

I  certify  under  penalty  uf  law  Ihul  I  have 
personally  examined  and  am  familiar  with 
the  information  submitted  herein  and  based 
on  my  inquiry  of  those  individuals 
imme<llatrly  responsible  for  obtaining  the 
Information.  I  beheve  that  the  submitted 
Information  is  true,  accurate  and  complate  1 
am  aware  thai  there  are  slgniricant  penalties 
for  submitting  false  Information  including  the 
poaaibillty  of  fine  and  imprisonment.  S«e.  IS 
U  S-C.  1001 


1611*4    Haooidfcaayliiy  raquJramanta. 

The  facility  must  maintain  records 
documenting  the  source  of  input 
parameters  including  the  results  of  all 
measurements  upon  which  they  are 
based,  the  calculations  and/or 
analytical  methods  used  to  derive 
values  for  input  parameters,  and  the 
procedure  used  to  determine 
compliance.  In  addition,  the 
documentation  should  be  sufTicient  to 
allow  an  independent  auditor  to  venfy 
the  correctness  of  the  determination 
made  concerning  the  facility's 
compliance  with  the  standard,  and.  if 
claimed,  qualification  for  exemption 
from  reporting.  These  records  muat  be 
kept  at  the  facility  for  at  least  five  years 
and  upon  request  be  made  available  for 
inspection  by  the  Administrator,  or  his 
authorized  representative. 

iei.lM    Eian^tion  from  tha  rvporUng 
and  taadng  rvquiramanta  of  40  CHt  61.10. 

All  facilities  designated  under  this 
subpart  are  exempt  from  the  reporting 
requirements  of  40  CFR  61  10. 

8  By  adding  the  following  Subpart  R: 

Stibpii  R    Mattona<  Ewlaslon  »tandafda 
for  Kmdon  Eiwiaatona  From 
Pttoaphogypoum  Staclta 

01  2tX)     Designation  of  facilities. 
81 2m     Deflninona. 
61  202    Standard. 


01.203  Radon  monitoring  and  compliance 
procedures. 

01 .204  Recordkeeping  requirements. 

01.205  Exemption  from  the  reporting  and 
testing  requirements  of  40  CFR  61  10 

Subpart  R—Na«onal  EiTtiseion 
Standards  for  Radon  Enniaatona  From 
Pttoaphogypaum  Stacks 

I61J00    Oaalgnatton  of  tadMttaa. 

The  provisions  of  this  subpart  apply 
to  the  phosphogypsum  that  is  produced 
as  a  result  of  phosphorus  fertilizer 
production  and  all  existing 
phosphogypsum  stacks. 

S61J01     DofmWona. 

As  used  in  this  subpart,  all  terms  not 
defined  here  have  the  meaning  given 
them  in  the  Clean  Air  Act  or  subpart  A 
of  Part  61.  The  following  terms  shall 
have  the  following  specific  meanings: 

(a)  "Operator"  means  any  person  who 
owns,  operates  or  controls  a 
phosphogypsum  stack. 

(b)  "Phosphogypsum  stacks"  or 
"stacks  '  are  piles  of  waste  from 
phosphorus  fertilizer  production 
containing  phosphogypsum. 

1 61.202    Standard. 

Approach  A  and  Approach  B 

All  phosphogypsum  shall  be  disposed 
of  in  stacks  or  in  phosphate  mines  which 
shall  not  emit  more  than  20  pCi/m's  of 
radon-222  into  the  air. 

Approach  C 

All  phosphogypsum  shall  be  disposed 
of  in  stacks  or  in  phosphate  mines  which 
shall  not  emit,  more  than  2  pCi/m*s  of 
radon-222  into  the  air. 

Approach  D 

All  phosphogypsum  shall  be  disposed 
of  in  stacks  or  in  phosphate  mines  which 
shall  not  emit,  more  than  0.02  pCi/m*s 
of  radon-222  into  the  air. 

{61.203    Radon  fiKMiHorlng  snd 

(a)  Sixty  days  after  the  effective  date 
of  the  rule  or  sixty  days  after  the 
operator  ceases  use  of  a 
phosphogypsum  stack,  whichever  is 
later,  the  operator  shall  conduct  testing 
for  the  stack  in  accordance  with  the 
procedures  described  in  Appendix  B. 
Method  115  and  provide  EPA  with  a 
report  detailing  the  actions  taken  and 
the  results  of  the  radon-222  flux  testing. 
In  lieu  of  testing  the  facility  may  make 
an  admission  that  the  source  is  in 
noncompliance. 

(b)  Each  operator  shall  retest  each 
source  in  accordance  with  the 
procedures  described  in  Appendix  B, 


Method  115  every  two  years  and  report 
to  EPA.  The  Administrator  may 
temporarily  or  permanently  waive  the 
retesting  requirement  or  change  the  time 
between  tests,  if  the  Administrator 
determines  that  more  frequent  testing  is 
required,  the  actions  being  conducted  on 
the  stack  to  reduce  radon  emissions 
preclude  testing,  the  stack  is  in 
compliance  wiOiout  the  use  of  any 
control  measures,  or  the  operator 
demonstrates  that  the  actions  taken  to 
reduce  the  radon  flux  from  the  stack  are 
of  such  a  nature  that  a  reduction  in  the 
frequency  of  the  tests  Is  appropriate. 

(c)  Ninety  days  after  the  testing  is 
required,  each  operator  shall  report  the 
results  of  the  testing  or  an  admission  of 
noncompliance.  Eadi  report  shall 
include  the  following  information: 

(1)  Tlie  name  of  the  facility. 

(2)  A  list  of  the  stadcs  controlled  by 
the  operator. 

(3)  The  name  of  the  person 
responsible  for  the  operation  of  the 
facility  and  the  name  of  the  person 
preparing  the  report  (if  difierait). 

(4)  A  description  of  the  control 
measures  taken  to  decrease  the  radon 
flux  from  the  source  and  any  actions 
taken  to  insure  the  long  term 
effectiveness  of  the  control  measures. 

(5)  The  results  of  the  testing 
conducted,  including  the  results  of  each 
measurement 

(6)  Each  report  shall  be  signed  and 
dated  by  the  principal  executive  officer 
in  charge  of  the  facility  and  contain  the 
following  dedaration  immediately 
above  the  si^ature  line: 

I  certify  under  penalty  of  law  that  I  have 
personally  examinad  and  am  familiar  «irith 
the  information  aubmitted  herein  and  based 
on  my  Inquiry  of  tlioae  individuals 
immediately  responsible  for  obtaining  the 
informatioa  I  believe  that  the  submitted 
information  is  true,  accurate  and  complete.  I 
am  aware  that  there  are  significant  penalties 
for  submitting  false  tnfonnation  including  the 
possibility  of  fine  and  imprisonment  See  IB 
U.S.C.  1001. 

(d)  Sixty  days  after  the  effective  date 
of  the  rule  and  annually  thereafter,  the 
operator  shall  file  a  report  with  the 
Administrator.  This  report  will  inform 
the  Administrator  which  stacks  are  still 
being  used  for  the  disposal  of  additional 
phosphogypsum  and  which  stadcs  are 
no  longer  being  used  for  the  disposal  of 
additional  phosphogypsum  and, 
therefore,  are  ready  for  disposal 

§  61.204    nacordkaaplng  ra^ulremantaa 
An  operator  must  maintain  records 
documenting  the  source  of  input 
parameters  including  the  results  of  all 
measurements  upon  which  they  are 
based,  the  calculations  and/or 
analytical  methods  used  to  derive 


values  for  input  parameters,  and  the 
procedure  used  to  determine 
compliance.  In  addition,  the 
documentation  should  be  sufficient  to 
allow  an  independent  auditor  to  verify 
the  correctness  of  the  determination 
made  concerning  the  facility's 
compliance  with  the  standard.  These 
records  must  be  kept  at  the  facility  for  at 
least  five  years  and  upon  request  be 
made  available  for  inspection  by  the 
Administrator,  or  his  authorized 
representative. 

961.205    Exainplion froiN Bie reportinQ 
and  tssUftg  roqulramants  of  40  CFR  %^.10. 

All  facilities  designated  under  this 
subpcut  are  exempt  from  the  reporting 
requirements  of  40  CFR  61.10. 

7.  By  adding  the  following  Subpart  S: 

Oulipai  1 0    NalkNisI  Cnitsstoii  Olmdw  ds 
for  Radon  Emissions  Front  surface 
Uranluni  Mkias 

sec 

81.210  Designation  of  facilities. 

01.211  Definitions. 

61.212  Standard. 

61.213  Radon  monitoring  and  compliance 
procedures. 

61.214  Recordkeeping  requirements. 

61.215  Exemption  frcHS  tha  rqxKling  and 
testing  requiremrats  of  40  CFR  61.10. 

3ubpit  3    Natlonii  CmlMlon 
snsnaaras  rar  naoon  cnHaawna  riupn 
Surfsca  Uranluiii  Mhiaa 


1 61.210   Daslgnattonefl 

71)0  provisions  of  this  subpart  are 
applicable  to  any  surface  uranium  mine 
%vhich: 

(a)  Has  mined  or  will  mine  over 
100,000  tons  of  ore  during  the  life  of  the 
mine;  or 

0>)  Has  had  or  will  have  an  annual  ore 
production  rate  greater  dian  10.000  tons, 
unless  it  can  be  demonstrated  that  the 
mine  will  not  exceed  total  ore 
production  of  100,000  tons  during  the  life 
of  the  mine. 


S  61.211 

As  used  in  this  subpart  all  terms  not 
defined  here  have  the  meaning  given 
them  in  the  Clean  Air  Act  or  subpart  A 
of  Part  61.  The  following  terms  shall 
have  the  following  spedfic  meanings: 

(a)  "Owner"  means  any  person  who 
owns,  operates  or  controls  a  surface 
uranium  mine. 

(b)  "Surface  uraniiun  mine"  means  a 
man-made  excavation  made  for  the 
purpose  of  removing  material  containing 
uranium  for  the  principle  purpose  of 
recovering  uranium. 

S  61.212    Standard. 

Approach  A.  B  and  C 

[No  Rule] 


Approach  D 

Surface  uranium  mines  shall  not  emit 
more  than  0.02  pCi/m's  of  radon-222 
into  the  air. 

61.213    Radon  monltofirtq  and  cowplanca 
procadurva. 

(a)  Sixty  days  after  the  effective  date 
of  the  rule  or  sixty  days  after  the  mine 
owner  ceases  use  of  a  mine,  whichever 
is  later,  the  operator  shall  conduct 
testing  of  the  mine  in  accordance  with 
the  procedures  described  in  Appendix  E 
Method  115  and  provide  EPA  with  a 
report  detailing  ^e  actions  taken  and 
the  results  of  the  radon-222  flux  testing. 

(b)  Each  mine  owner  shall  retest  each 
source  in  accordance  tvith  the 
procedures  described  in  Appendix  B. 
Method  115  every  two  years  and  report 
to  EPA.  The  Administrator  may 
temporarily  or  permanently  waive  the 
retesting  requirement  or  change  the  time 
between  tests,  if  die  Administrator 
determines  that  more  frequent  testing  is 
required.  &e  actions  being  conducted  on 
the  stack  to  reduce  radon  emissions 
preclude  testing,  or  the  operator 
demonstrates  that  the  actions  taken  to 
reduce  the  radon  flux  from  the  mine  are 
of  such  a  nature  that  a  reduction  in  the 
frequency  of  the  tests  is  appropriate. 

(c)  Ninety  days  after  the  testing  is 
reqiured.  each  mine  owner  shall  repori 
the  results  of  the  testing  or  admit  bieing 
in  noncompUanoe.  Eadi  report  shall 
include  the  following  information: 

(1)  The  name  of  the  facility. 

(2)  The  name  of  the  person 
responsible  for  the  operation  of  the 
facility  and  the  name  of  the  person 
preparing  the  report  (if  different). 

(3)  A  description  of  the  contrtd 
measures  taken  to  decrease  the  radon 
flux  from  the  source  and  any  actions 
taken  to  insure  the  long  term 
effectiveness  of  the  control  measures. 

(4)  The  results  of  the  testing 
conducted,  including  the  results  of  each 
measurement. 

(5)  Each  report  shall  be  signed  and 
dated  by  the  principal  executive  officer 
in  charge  of  the  facility  and  contain  the 
following  declaration  immediately 
above  the  signature  Une: 

I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  information  submitted  herein  and  based 
on  my  Inquiry  of  those  individuals 
immediately  responsible  for  obtaining  the 
information.  I  believe  that  the  submitted 
information  is  true,  accurate  and  complete.  I 
am  aware  that  there  are  significant  penalties 
for  submitting  false  tnfonnation  Including  the 
possibility  of  fine  and  imprisonment  See.  18 
U.S.C  1001. 
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}  CI  214     R«cofcan«p>ng  r»qulfm<ot«. 

The  facility  musi  mainlain  nvords 
il<j<:umt>ntinx  the  sourfi"  of  input 
parameters  including  the  rvsulla  of  all 
measurempnts  upon  which  they  are 
haseil.  the  calculations  and/or 
analytiral  methods  used  to  derive 
values  for  input  parameters,  and  the 
prt)cedurt'  used  to  determine 
compliance   In  addition,  the 
dcxnimenlation  should  b«  sufficient  to 
allow  an  Independent  auditor  to  verify 
the  corrtjcfness  of  the  determination 
made  concerning  the  facility's 
compliance  with  the  standard  These 
records  must  t>e  kept  at  the  site  of  the 
facility  for  at  least  five  years  and  upon 
rt^quest  be  made  available  for  insfiettion 
by  the  .^dmmi8tr8tor.  or  his  authorized 
repreaentative. 

{«1-21S    Ejiampdon  from  ttM  reporting 
and  iMting  rM|ulrwiMnta  of  40  CFR  «1.ia 

All  f.i (ill tics  designated  under  this 
subpnrt  are  exempt  from  the  reporting 
requir«ments  of  40  CJ'Tl  61. la 

S.  By  revising  Subpart  B  to  read  as 
follows; 


1„  ,    "^       * 


FfOM  Miosc^^ound 


Sk. 

0120     Drwlfpuittan  of  r»cillti«a 

6121     Oafinitiona. 

01  22     SUmUrd. 

ai  23     Radoo  monitunng  and  cninpluinc« 

procedure*. 
Bl  24     RecordVeeptng  requirements. 
61  25     Kxemp<lon  from  the  reportinji  and 

lestinK  r«qutr«ment«  of  40  CFK  61.10. 

Subpmn  B—HaUoa^  Emtnlon 
Standard*  for  Radon  Emlaalana  From 
Undargroond  Uraniwn  I 


i«l.20    OM«gnatlonoll 

The  provisions  of  this  subpart  are 
applicable  to  an  active  underground 
uranium  mine  which: 

(a)  Has  mined  or  will  mine  over 
ICXJ.tXK)  tons  of  ore  during  the  life  of  the 
mine:  or 

(b)  Mas  had  or  will  have  an  annua!  ore 
production  rate  greater  than  10.000  tons, 
unless  it  can  b«  dflmonstrated  that  the 
mine  will  not  exceed  total  ore 
production  of  lOaOOO  tons  dunng  the  life 
of  the  mine. 

f«i.2i   ewwttow. 

As  used  in  this  subpart,  all  terms  not 
defined  here  have  the  meaning  given 
them  in  the  Clean  Air  Act  or  subpart  A 
of  Part  61  The  following  terms  shall 
have  the  following  specific  meanings: 

(a)  "Active  mine"  means  an 
underground  uraniun?  mine  which  is 
being  ventilated  to  allow  workers  to 
enter  the  mine  for  any  purpose. 


(b)  "Owner "  means  any  person  who 
owns,  operates  or  controls  an 
urKiergroiind  uranium  mine. 

1 1.)    Underground  uranium  mine" 
means  a  man-made  underground 
excavation  mjde  for  the  purpose  of 
removing  material  containing  uranium 
for  the  principle  purpose  of  recovering 
uranium 

{61.23    Standard. 

Approach  A  and  Approach  B 

(a)  The  exhaust  vents  of  an  active 
underground  uranium  mine  shall  not 
emit  more  than  1500  curies  of  radan-222 
into  the  atmosphere  in  any  year. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  notwithstanding,  if  all  the 
exhaust  vent  emissions  of  radon-222 
from  underground  uranium  mines  are 
emitted  from  stacks  that  are  at  least  30 
meters  high  then  all  the  exhaust  vents  of 
an  active  underground  uranium  mine 
may  emit  up  to  5.000  cunes  of  radon-222 
into  the  atmosphere  in  any  year. 

Approach  C 

The  exhaust  vent*  of  an  active 
underground  uranium  mine  shall  not 
emit  more  than  300  curies  of  radon-2Z2 
into  the  atmosphere  in  any  year. 

Approach  D 

The  exhaust  vents  of  an  active 
underground  uranium  mine  shall  not 
emit  more  than  5  curies  of  radon-222 
into  the  atmoaphere  in  any  year. 

f ai.«3    Raoofi  noaMoflng ana 


(a)  An  underground  uranium  mine 
owner  shall  conduct  testing  to  determine 
the  radon-222  emissions  from  their 
mines  in  accordance  with  the 
procedures  described  In  Appendix  B, 
Method  115  and  provide  EPA  with  a 
report  of  the  results  of  the  testing. 

(b)  The  report  of  the  results  for  each 
year  shall  be  sent  to  EPA  by  March  31  of 
the  following  year.  Each  report  shall 
include  the  following  information: 

(1)  The  name  of  the  mine. 

(2)  The  name  of  the  person 
responsible  for  the  operation  of  the 
facility  and  the  name  of  the  person 
preparing  the  report  (if  different). 

(3)  A  list  of  the  exhaust  vents  at  the 
mine,  including  their  location  and  size. 

(4)  The  results  of  the  testing 
conducted. 

(5)  Each  report  shall  be  signed  and 
dated  by  the  principal  executive  officer 
In  charge  of  the  facility  and  contain  the 
following  declaration  immediately 
above  the  signature  line: 

1  certify  under  penalty  of  law  that  I  hav« 
personally  examined  and  am  faroUiar  with 
the  Information  submitted  herein  and  bated 
on  my  inquiry  of  ihoaa  individuals 


immediately  reiponsibie  for  obtaining  the 
information.  I  believe  that  the  submitted 
information  is  tru«.  accurate  and  complete.  I 
am  aware  that  there  are  significant  [>enalties 
for  iuhmitting  false  informabon  including  the 
po»»ibility  of  fine  and  rmpritonment.  See,  18 
use  lOOT 

(c)  If  the  facility  is  not  in  compUance 
with  the  emission  limits  of  \  61.22  in  the 
calendar  year  covered  by  the  report 
then  the  facility  must  report  to  the 
Admimstrator  on  a  monthly  basis  the 
information  Usted  in  paragraph  (b)  of 
this  section,  for  the  preceding  month. 
These  reports  will  be  due  30  days 
follovsing  the  end  of  each  month.  This 
increased  level  of  reporting  will 
continue  until  the  Administrator  has 
determined  that  the  monthly  reports  are 
no  longer  necessary  In  addition  to  ail 
the  information  required  in  paragraph 
(b)  of  this  section,  monthly  reports  shall 
also  include  the  following  information: 

(1)  All  controls  or  other  changes  In 
operation  of  the  fadiity  that  will  be  or 
are  being  instaliad  to  bring  the  facility 
into  compliance. 

(2)  If  the  fadhty  U  under  a  fudidal  or 
administrative  enforcement  decree  the 
report  will  describe  the  facility's 
performance  under  the  terms  of  the 
decree. 

The  mine  must  maintain  records 
documenting  the  source  of  input 
parameters  induding  the  results  of  all 
measurements  upon  which  they  are 
based,  the  calculatkma  and/ or 
analytical  methods  used  to  derive 
values  for  input  parameters,  and  the 
procedure  used  to  determine 
compliance.  In  addition,  the 
documentation  should  be  suffident  to 
allow  an  Independent  auditor  to  verify 
the  correctness  of  the  determination 
made  concerning  the  facility's 
compliance  with  the  standard.  These 
records  must  be  kept  at  the  mine  for  at 
least  five  years  and  upon  request  be 
made  available  for  inspection  by  the 
Administrator,  or  his  authorized 
representative. 

f  €1.29    Exeiiiptlon  froia  the  rapofflnQ  and 
1 0«  40  CFR  •1.10. 


All  facilities  designated  under  this 
subpart  are  exempt  from  the  reporting 
requirements  of  40  CFR  61.10. 

g.  By  revising  Subpart  W  to  read  as 

follows: 

uUDpan  w^^noonai  caaaeron 


Sec. 

81.250  Designation  of  facilitie*. 

81.251  Denaitions. 

61.252  Standard. 


'^ 


Saa 

61.253    Exemption  from  the  reporting  and 
testing  requirements  of  40  CFR  61.10, 

Subpart  W— National  Emission 
Standards  for  Radon  Emissions  From 
Operating  MUl  Tailings 

$61,250    Designation  of  FacUmaa. 

The  provisions  of  this  subpart  apply 
to  owners  or  operators  licensed  to 
manage  uranium  byproduct  materials 
during  and  following  the  processing  of 
uranium  ores,  commonly  referred  to  as 
uranium  mills  and  their  associated 
tailings.  This  subpart  does  not  apply  to 
the  disposal  of  tailings. 

{61.251     DeflrMons 

As  used  in  this  subpart,  all  terms  not 
defined  here  have  the  meaning  given 
them  in  the  Clean  Air  Act  or  subpart  A 
of  Part  61.  The  following  terms  shall 
have  the  follovdng  specific  meanings: 

(a)  "Area"  means  the  vertical 
projection  of  the  pile  upon  the  earth's 
surface. 

(b)  "Continuous  disposal"  means  a 
method  of  tailings  management  and 
disposal  in  which  tailings  are  dewatered 
by  mechanical  methods  Immediately 
after  generation.  The  dried  tailings  are 
then  placed  In  trenches  or  other  disposal 
areas  and  immediately  covered  to  all 
applicable  Federal  standards. 

(c)  "Dewatered"  means  to  remove  the 
water  from  recently  produced  tailings  by 
mechanical  or  evaporative  methods 
such  that  the  water  content  of  the 
tailings  does  not  exceed  30  percent  by 
weight. 

(d)  "Operation"  means  that  an 
impoundiment  is  being  used  for  the 
continued  placement  of  new  tailings  or 
is  in  standby.  An  impoundment  is  in 
opeiation  from  the  day  that  tailings  are 
first  placed  in  the  impoundment  until  the 
day  that  final  closure  beings. 

(e)  "Owner"  means  any  person  who 
owns  or  operates  a  uranium  mill  or  an 
existing  tailings  pile  or  a  new 
impoundment. 

(f)  "Phased  disposal"  means  a  method 
of  tailings  management  and  disposal 
which  uses  lined  impoundments  which 
are  filled  and  then  immediately  dried 
and  covered  to  meet  all  applicable 
Federal  standards. 

(g)  "Uranium  byproduct  material"  or 
"tailings"  means  the  waste  produced  by 
the  extraction  or  concentration  of 
uranium  from  any  ore  processed 
primarily  for  its  source  material  content. 
Ore  bodies  depleted  by  uranium 
solution  extraction  and  which  remain 
underground  do  not  constitute 
byproduct  material  for  the  purposes  of 
this  subpart 


961.252    Standard. 

Approach  A  and  Approach  B 

Two  years  following  the  effective  date 
of  this  rule  no  tailings  may  be  placed  in 
any  impoundment  which  was  not 
designed  and  constructed  to  meet  one  of 
the  two  following  work  practices  and  in 
the  following  maimer 

(a)  Phased  disposal  in  lined  taiUngs 
impoundments  that  are  no  more  than  40 
acres  in  area  and  meet  the  requirements 
of  §  192.32(a].  The  owner  shall  have  no 
more  than  two  impoundments  in 
operation  at  any  one  time. 

(b)  Continuous  disposal  of  tailings 
such  that  tailings  are  dewatered  and 
immediately  disposed  with  no  more  than 
10  acres  uncovered  at  any  time  and 
operated  in  accordance  with  {  192.32(a]. 

Approach  C 

After  the  effective  date  of  this  rule,  no 
tailings  may  be  placed  in  any 
impoimdment  which  was  not  designed 
and  constructed  to  meet  one  of  the  two 
following  work  practices  and  in  the 
following  manner 

(a)  Phased  disposal  in  lined  tailings 
impoundments  that  are  no  more  than  40 
acres  in  area  and  meet  the  requirements 
of  S  192.32(a).  The  ovraer  shall  have  no 
more  than  two  impoimdments  in 
operation  at  any  one  time. 

(bj  Continuous  disposal  of  taiUngs 
such  that  tailings  are  dewatered  and 
immediately  disposed  with  no  more  than 
10  acres  uncovered  at  any  time  and 
operated  in  accordance  with  S  192.32(a]. 

Approach  D 

After  the  effective  date  of  this  rule  no 
tailings  may  be  produced. 

§  61.253    Exemption  from  the  reporting 
and  testing  requirements  of  40  CFR  61.10. 

All  facilities  designated  under  this 
subpart  are  exempt  from  the  rejxjrting 
requirements  of  40  CFR  61.10. 

10.  By  adding  the  following  Subpart  T: 

Subpart  T— National  Emission  Standards 
for  Radon  Emissions  From  tiie  Disposal  of 
Uranium  MUi  Tailings 

Sec 

61.220  Designation  of  facilities. 

61.221  Definitions. 

61.222  Standard. 

61.223  Compliance  procedures 

61.224  Recordiieeping  requirements. 

61.225  Exemption  from  the  reporting  and 
testing  requirements  of  40  CFR  61.10. 

Subpart  T— National  Emission 
Standards  for  Radon  Emissions  From 
the  Disposal  of  Uranium  Mill  Tailings 

S  61.220    Designation  of  facilities. 

The  provisions  of  this  subpart  apply 
to  the  disposal  of  tailings  at  all  sites  that 
managed  residual  radioactive  material 


or  uranium  byproduct  materials  during 
and  following  the  processing  of  uranium 
ores,  commonly  referred  to  as  uranium 
mills  and  their  associated  tailings,  that 
are  listed  in.  or  designated  by  the 
Secretary  of  Energy  under  Title  1  of  the 
Uranium  Mill  Tailings  Control  Act  of 
1978  or  regulated  Title  11  of  the  Uranium 
Mill  Tailings  Control  Act  of  1978 

§61.221     Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  here  have  the  meaning  given 
them  in  the  Clean  Air  Act  or  subpari  A 
of  Part  61.  The  following  terms  shall 
have  the  following  specific  meanings 

(a)  "Operational"  means  a  uranium 
mill  tailings  pile  that  is  licensed  to 
accept  additional  tailings,  and  tli^se 
tailings  can  be  added  without  violating 
subpart  W  or  any  other  Federal,  slate  or 
local  rule  or  law 

(b)  "Owner"  means  any  person  who 
owns,  operates,  controls  or  is 
responsible  for  the  disposal  of  a 
uranium  mill  tailings  pile  or 
impoimdment.  including  the  Department 
of  Energy. 

(c)  "Uranium  byproduct  matenal"  or 
"tailings"  means  the  waste  prinluced  by 
the  extraction  or  concentration  of 
uranium  from  any  ore  processed 
primarily  for  its  source  material  content. 
Ore  bodies  depleted  by  uranium 
solution  extraction  and  which  remain 
underground  do  not  constitute 
byproduct  material  for  the  purposes  of 
this  subpart. 

§61.222    Standard. 

ApnroHch  A  and  Approach  B 

Radon-222  emissions  to  the  air  from 

nonoperationa!  uranium  mill  taitinps 
piles  shall  not  exceed  6  pCi/m'-s  of 
radon-222. 

Approach  C 

Rddon-222  emissions  to  the  air  from 

nunope.-ationa!  uranium  mill  tailings 
piles  shall  not  exceed  2  pCi/m*s  of 
radou-222. 

Approach  D 

Radon-2112  emissions  to  the  air  from 

nonopefational  uranium  m;ll  tailings 
piles  shall  not  exceed  0.02  pCi/m's  of 
radon-222. 

§61.223    CompliarK*  procedures. 

|a)  S!>ty  days  after  the  effective  dale 
of  ihiS  subpart  or  60  da\  s  after  the  pile 
ceases  to  be  operational,  whichever  is 
later,  owners  of  uranium  mili  tailings 
shall  conduct  testing  for  all  piles  within 
the  facility  in  accordance  with  the 
procedures  described  in  Appendix  B 
Method  115  and  pro\nde  EPA  with  a 
report  detailing  the  actions  taken  and 
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the  results  of  the  radon  222  flux  testinjj 
In  lieu  of  testinif  the  owner  may  make  an 
d(imi;i<tion  that  the  source  la  m 
noncompliani.e 

l^i)  V^ih  owner  shall  re ti'.st  each  pile 
III  actijrdanie  with  the  pnx.edures 
(iesi  rthetj  in  .Appendix  H,  Meth(Kl  115 
evt'ry  two  years  and  report  to  KI'.A    The 
Administrator  may  temporarily  or 
pernianentiy  waive  the  retestinjj 
retjijirement.s  iir  t,h/m)^e  the  lure 
between  lestg,  if  the  Adminisfrrttor 
determines  that  more  frequent  testinj;  is 
required,  the  m  lion»  hemn  conducted  on 
the  pile  to  reduce  radon  pmi<isions 
preclude  leslin^.  or  the  owner 
demon-slrales  that  the  aLlion.s  taken  to 
redu'  e  the  radim  O.ix  from  the  pile  are 
of  such  a  nature  !hat  a  iedu(.tu)n  in  the 
freqiiency  ni  the  tests  is  appropruite 

(c)  Ninety  days  after  the  teslir,><  la 
required.  ea(  h  facility  shall  rt-port  the 
results  of  the  testing  or  an  aiimi.ssion  of 
nonconifiliance   Kach  report  shall 
include  the  folljwi^g  infonu.itiun 

(1 )  1  he  name  of  the  facility 

(2)  A  list  of  the  piles  at  the  facility 

(3)  A  descnpfion  of  the  control 
mea.sures  taki'n  to  decrease  the  rHdon 
flux  from  the  soiinre  and  any  actions 
taken  to  insure  the  Ions  term 

effei  tiveness  of  the  contn»l  measures 

(4)  The  results  of  the  testing 
conducted.  Including  the  results  of  each 
measurement 

[fi)  Each  report  shall  be  signed  and 
date<l  by  the  principal  executive  officer 
or  public  ofTicial  in  charge  of  the  facility 
and  contain  the  following  declaration 
immediately  above  the  signature  line. 

1  i'.iTlify  under  penalty  of  low  ihdl  I  have 
p«?r»<)nailv  examined  and  am  familiar  with 
\he  informaliun  lubaulted  hemn  and  basted 
cm  my  inquiry  of  those  mdivuluali 
immi-»llrttely  r««pon»ihl^  for  obtaining  the 
infoi-mation   I  believe  that  the  •ubmittei) 
information  is  true   arrurHte  and  ri»mplete   I 
jm  aware  that  there  are  iigrific^nt  penaliliea 
for  siibmitling  f«l»e  infonmalion  in(  ludmjj  the 
poaaibility  of  fine  and  impriMinmeiit   Sea.  Irt 
1'  s  i:  lom 

i  6 1  -224    RvcortSiecping  rvqutremcnts. 

The  facility  must  maintain  records 
documenting  the  sourt  e  of  input 
parameters  including  the  results  of  all 
miMSurements  upon  which  they  are 
based,  the  calculaticms  and/or 
analytical  methods  used  to  derive 
values  for  input  parameters,  and  the 
procedure  used  to  determine 
compliance   In  add.tion.  the 
documentation  should  be  sufficient  to 
allow  an  independent  auditor  to  verify 
the  correctness  of  the  determination 
made  concerning  the  facility  s 
compliance  with  the  standard.  These 
reconls  must  be  kept  at  the  site  of  the 
facility  for  at  least  five  years  and  upon 
request  be  made  available  for  inspfHrtion 


by  the  Administrator,  or  his  authorized 
representative 

{  C1.22S    Exemption  from  the  reporting 
and  lectlng  requlrefnents  of  40  CFH  Sl.ia 

All  facilities  designated  under  this 
subpart  are  exempt  from  the  reporting 
requirements  of  4«  CVK  61  10. 

11    By  adding  the  following  Subpart  U 

Subpart  U—Nattonel  Emieeton  Standvda 
for  Coet-flred  Bottere 

<;?. 

«1  2Tn     Designation  of  facilities 
61  2J1      tV-ftnifions 
61  2J2     StHnd,in) 

Subpart  U— National  Emtsakm 
Standards  for  Coa«-f  trad  BoNara 

}  6 1 .230    OMignation  of  radtitloa. 

The  provisiiin.H  of  this  subpart  apply 
to  all  coal  fired  boilers  operated  by 
electric  utility  companies  for  the 
generation  of  electrical  power  and  all 
industrial  boilers  whose  output  is 
greater  than  2  million  BTUs  an  hour. 

{61.231     Defln^tlone. 

As  used  in  this  subpart,  all  terms  not 
defined  here  have  the  meaning  given 
them  in  the  Clean  Air  Act  of  subpart  A 
of  Part  61  or  40  CVK  e0.41a  or  40  CFR 
60.41b. 

fa)  "Coal  fired  boder"  means  a  boiler 
that  bums  coal  aa  en  energy  source  in 
order  to  heat  water 

(61.232    Standard. 

Approach  D 

(a)  All  coal  fired  boilers  that  are 
owned  by  electnc  utility  companies 
shall  meet  all  the  requirements  of  40 
CVR  Part  60  subpart  Da  that  relate  to  the 
control  of  particulate  matter. 

(b)  All  industrial  coal-fired  boilers  not 
regulated  under  paragraph  (a)  of  this 
section  shall  meet  all  the  requirements 
of  40  CFR  Part  60  subpart  Db  that  relate 
to  the  control  of  particulate  matter 

12.  By  adding  the  following  to  the  list 
of  System  International  units  of  measure 
in  i  61  03(a) 

in*=  square  meter 

13  By  adding  the  following  to  the  list 
of  other  units  of  measure  in  61  03|b): 

Ci  «^  cune 

pCi  =  picocune  -  10   ''cune 

mrem  «  auilirem  =  10  '  rem 

14  By  adding  the  following  to  the 
methods  in  Appendix  B: 

Method  114— Test  Methods  for 

Monitonng  Radionuclide  Emissions 

from  Stationary  Sources 

1    Purpose  and  Background 

This  appendix  contams  guidance  on: 
1 1 )  Continuous  stack  sample  collection 


methods  appropriate  for  radionuclides: 
(2)  radiochemical  methods  which  are 
used  m  detenrnning  the  amounts  of 
radionuclides  collected  by  the  stack 
sampling  and.  (3)  quality  aasurdnce 
methods  which  are  conducted  in 
conjunction  with  these  measurements. 
These  methods  are  appropriate  for 
emissions  for  stationary  sources.  A  list 
of  references  is  provided. 

Many  different  types  of  facilities 
release  radionuclides  into  air.  These 
radionuclides  differ  in  the  chemical  and 
physical  forms,  half-lives  and  type  of 
radiation  emitted.  The  appropriate 
combination  of  sample  extraction, 
collection  and  analysis  for  an  individual 
radionuclide  is  dependent  upon  many 
interrelated  factors  including  the 
mixture  of  other  radionuclides  present 
Because  of  this  wide  range  of 
conditions,  no  single  method  for 
collection  and  analysis  of  a  radionuclide 
Is  applicable  to  all  types  of  facilities. 
Therefore,  a  series  of  melhoda  based  on 
"pnncipiea  of  measurement"  are 
described  for  both  sample  collection  and 
analysis  which  are  applicable  to  the 
measurement  of  radionuclides  found  in 
effluent  streams  at  stationary  sources. 
This  approach  provides  the  user  with 
the  flexibility  to  choose  the  most 
appropnate  combination  of  collection 
and  analysis  methods  which  are 
applicable  to  the  effluent  stream  to  be 
measured. 

2.  Continuous  Stack  Sample  Collection 
Methods 

Continuous  sample  collection  methods 
are  based  on  "principles  of  sample 
collection"  which  are  applicable  to  the 
continuous  collection  of  radionuclides 
from  effluent  streams  at  stationary 
sources.  Radionuclides  of  most  elements 
will  be  in  the  particulate  form  in  these 
effluent  streams  and  can  be  readily 
collected  using  a  suitable  filter  media. 
Radionuclides  of  hydrogen,  oxygen, 
carbon,  nitrogen,  the  noble  gases  and  in 
some  circumstances  iodine  will  be  in  the 
gaseous  form.  Radionuclides  of  these 
elements  will  require  either  the  use  of  a 
flow  through  counter  to  directly  measure 
the  radionuclide,  or  suitable  sorters  or 
bubblers  to  collect  the  radionuclides. 

2.1     Radionuclides  as  Particulates. 
The  extracted  effluent  stream  is  passed 
through  a  filter  media  to  remove  the 
particulates.  The  filter  must  have  a  high 
efficiency  for  removal  of  sub-micron 
particles.  The  guidance  in  ANSI- 
Nl3.1(l)  shall  be  followed  in  using  filter 
media  to  collect  particulates. 

Z^     Radionuclides  as  Gases. 

2.2.1  The  Radionuclide  Tritium  ///- 
3).  Tritium  in  the  form  of  water  vapor  is 
continuously  collected  from  the 
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extracted  afflaaat  taaqila  by  Mrptkn. 
ooBdanaAttoD  ordiaaotNykiaii  lachBiuiaa. 
Approptiata  coUactow  mrn^  iadada 
ttbca  gal.  ■okothr  tiavaa.  and  athylenc 
glycol  or  watac  babblaca. 

Tritiom  in  tba  g86»i»m  Cacm  may  ba 
mmmirad  diiactfy  tm  the  tampla  iteaam 
using  Bietfaod  E-1  or  aay  ba  «vt'«*^if 
using  a  metal  catalyst  to  tritiated  water 
and  coDectad  aa  deacribed  above. 

ULl    RndioamcHdet  ofladime  Iodine 
is  collected  from  the  contiBooDaly 
exttactad  sample  by  s<aptiaa  or 
dissolutlcm  ta«hniniies  Appiopriate 
coUecton  may  incuide  charcoal, 
impregnatad  chaioaal.  metal  zeolites 
and  caustic  aolutkina. 

2.2J    Raduuuididea  ofArgoa. 
Krypton  andXenoa.  RofSomicBdes  of 
diese  etomanls  are  maaaaiad  (firectty  in 
the  continuotisly  extracted  sample 
stream  using  a  flow  through  coimter  or 
are  coHected  from  the  extracted  saniple 
by  low  temperatore  sorption  techniques. 
Appropriate  sorter*  may  inchide 
cnarcoa)  or  metal  seolites. 

2.2.4    naoiDDULhvnt  afOxjgcn, 
Canton,  Njtngtn  ond  Hadott. 
fCacBoBBCadea  or  tneae  nenents  are 
measured  dtrecny  in  tbe  continiiouaiy 
extracted  sampie  afffr^y  a  flow  tfnoosn 
cotmter.  RatfonacFfflBa  of  carxMm  di  the 
fom  of  eartwn  dhndde  may  be  ceOected 
vfy  Cusaofcrtrafi  in  catiatic  sofittiofia. 

3.  RadiauwKda  Analysis  Meduds 

A  series  ofi 
"prindplasofi 
applieabte  to  rise  aaalyaia  of 
radionuclides  collected  froai  airboroe 
effluent  stoasaw  at  atatinaafy  aources. 
Thaae  larlhods  are  aiiptkabk  only 
under  the  condttiaaa  stated  and  wi^tn 
the  UaaitatkiM  daaottMd.  Sow  atetbotk 
specify  that  only  a  lia^  ladtonadide 
bis  preaent  ia  the  aanpla  or  tha 
chemicatty  ispaeated  sample.  T^ 
condition  shoatd  he  intsrpntad  to  maaa 
that  no  other  radkaociidea  are  ptaacnt 
in  fnewtitiMs  adikh  waatd  Intwfcre  with 

Alao  ideistdked  ere  asathods  for  a 
salaclBd  Hat  oi  ladkNaKftdM.  The  listed 
radionuclides  are  those  which  are  moat 
coBUBoaly  aaed  and  which  have  the 
greatest  potential  for  '■f'"B  doae  to 
tneadiera  of  tha  ndilH:. 

Use  of  Biethoda  baaed  on  pnacq^lea  oi 
measursteent  other  than  thooe  deaoibed 
in  this  section  must  be  spproved  in 
advance  of  nee  by  the  Admiatatratar. 
For  radionncliidas  not  bated  in  tfaie 
section,  any  ol  the  described  methods 
■ay  be  asad  provided  the  aaer  can 
dosonstiate  IhnI  the  a^ntttcability 
condiHona  of  the  assthod  have  been  nwt. 

The  type  of  method  appbcable  to  the 
analysis  of  a  radioondide  is  depcBdent 
upon  the  type  of  radiatton  emitted.  Le.. 


are 


'.  otsoivent 


alpha,  bete  ergamMa.  Therefore,  the 
methods  deacribad  bekiw  are  grooped 
aooordiog  to  princ^las  of  sssasarc  meats 
for  the  analysis  of  a^iha.  beta  and 
ga—aa  endttiag  radiniar  hdea 

3.1    Methods  for  Alpha  EBoitting 
Radieouchdea. 

XlA    lAethod A-1  Rodiochemugtry- 
Alpha  Sfmrtromatry. 

Principkc  The  aiamcnt  of  iatereat  is 
separated  from  ether  rieiaswta.  and  from 
the  sample  maMx  ■siag  ladtodwmical 
techmqaaa.  The 
precipitation,  ion 
extraction.  Catrian  (elemente 
chemicaUy  similar  to  the  elwnmt  of 
hitereat}  may  ba  aaed.  I^e  elenenl  ia 
deposited  on  a  plsochst  in  a  v»y  thin 
film  by  electrodeposttion  or  by 
coprecqiitaiion  on  a  vary  sasall  amount 
of  carrier,  sa<^  aa  knthawim  fluoride. 
The  deposited  ilimsl  ia  diea  coantcd 
with  an  alpha  spertmantii  The  activity 
of  the  nadide  of  interest  ie  measared  by 
the  number  of  alpha  coante  in  the 
appropriate  cneigy  region.  A  correction 
for  cbenical  yield  and  coanting 
efficiency  is  made  amng  a  standardized 
radionctive  nadide  (traced  of  die  aame 
element  if  a  radioactiva  tracer  te  not 
available  for  die  aleaMat  of  iatereat.  a 
predetermined  chemical  yield  factor 
may  be  aaed. 

i4Api^k)aiieitiy:This  Bsethod  is 
applicable  for  detennfaiiag  the  activity 
of  any  alpha  emitting  ladionacfide. 
regardleee  of  what  Aa  mrheniirtides 
are  present  in  the  eampia  provided  the 
chemical  separation  step  tauihwi  i  a 
very  thin  sample  and  leuwves  aU  odwr 
radiomsclidea  wUch  coold  Intariere  in 
the  spectral  region  of  intereat  APHA- 
605(2),  ASTld-D-aa72tl3). 

3.1.2    Method  A-Z  Badtochemistry- 
Alpha  CooBtiag. 

Arnc^ie:  The  eleaiettt  of  interest  is 
separated  froas  oAer  dements,  and  from 
the  sample  matrix  nnig  rafhochemistry. 
The  proosdave  awy  mivolve 
precipitatian.  ion  es^anga,  or  solvent 
extractioB.  CairiBfa  laiaBBmte 
chemically  siimlar  to  die  etement  of 
interest)  may  be  uoed.  Hm  element  is 
deposited  on  e  plmchet  in  e  diin  fifaa 
and  GowBted  wn^  an  alpha  coonter.  A 
correctioB  for  «*«"^«f^l  yield  Pf 
necessary)  ia  made.  The  alpha  count 
rate  measurea  the  total  activity  of  all 
emitting  radiomsdides  of  die  separated 
element 

AppiicabiiityT'Dua  method  is 
applicable  for  the  ainemiiiiiM  lit  of  any 
alpha-emitting  radionncbde,  provided  no 
other  alpha  eantting  radranudide  is 
present  in  the  separated  ■J'-y**  It  may 
also  be  applicafaie  far  detennining 
coaiptianca.  when  other  radionnchdea  of 
the  separated  eiement  are  present 
provided  that  the  calcalatMl  enisaion 


rate  is  assigned  to  tke  radionadide 
which  ooald  be  present  m  the  sample 
that  has  the  highest  doae  oaoversian 
factor.  IDO-12aBe(li). 

XUi    liethodA-S.  ArectA^Wio 
Spectrometry. 

PrrncipleT'Th»  sample,  cofiected  on  a 
suitable  filter,  is  ceemtsd  direcdy  on  an 
alpha  spectroeoeter.  The  sample  mast  be 
thin  Mioagh  and  collected  on  the  surface 
of  the  fillCT  so  that  any  abeerptien  of 
alpha  particle  energy  in  the  saui^  or 
the  flher,  which  would  degrade  the 
spectrum,  is  minimaL 

AppiicaMttjr  This  method  is 
appticaMe  to  sintfrfe  uiLnJuies  of  alpha 
e  uniting  rafSOBBcndes  and  oniy  when 
the  amount  of  perticuates  ooBected  on 
the  mter  paper  are  leJativdy  sraafl  and 
the  alpha  spectra  is  adeqtiatdy 
resofved.  Resuni  tiuus  should  be  SO  e  V 
(HWPM)  or  better,  ASTM-D-309«<lfl). 

3.1.4    Method  A-1  Direct  Alpha 
Counting  f  Gross  alpha  determine  tioB). 

Principle:  The  sample,  collected  on  a 
suitable  fiher,  is  counted  with  an  al[rfia 
counter.  The  sample  must  be  thin 
enough  so  that  self-absorption  is  not 
stgnificant  and  the  fiker  most  be  of  such 
a  nature  that  the  particles  are  retained 
on  the  surface. 

AppL'cabib'ty:  Gross  alpha 
determinationa  may  be  ased  to  mea&ure 
emiBsinns  of  specific  radionuclides  only 
(1}  when  U  is  known  that  the  sample 
contains  only  a  single  radionadide.  or 
the  identity  and  isotopic  ratio  of  the 
radionuclides  in  the  sample  are  well- 
known,  (24  measurements  asiag  either 
Method  Ar-1  or  A-2  have  shown  thai 
this  method  provides  a  reasonably 
accurate  measoremoit  of  the  emissioB 
rate,  and  (3)  the  effective  dose 
equivalent  from  the  waiwsioa  does  not 
exceed  K)  perce^  of  the  applicable 
emission  standard.  Grose  alpha 
measurements  ate  apphc^ile  to 
mixtures  of  radionaclidea  osdy  for  the 
purposes  deaonbed  u  section  37. 

AniA-«n(a).  ASTM-D-i9ta(i<H- 

3X5    MedMid  Ar-^  Chemko/ 
Deiaaiiootiom  of  Uraiuaim. 

Priacipie:  Uraaiam  SMy  be  measared 
chemically  by  eiftcr  ookinDselry  or 
{hiorometiy.  In  both  prooedmca,  the 
sample  is  dissolved,  the  oraainm  is 
oxidized  to  the  hexavalent  form  and 
extracted  into  hexooa.  hipuhtiea  are 
renwved  fataa  the  bexone  layer.  For 
coloTHBetry.  dibeazoyhnethaae  is  added 
and  the  araniuan  is  meaaared  by  the 
absorbonce  in  a  colorimeter.  Per 
fhsorometry,  a  portion  of  the  sohsfion  is 
fused  with  a  sodium  fluoride-bttwitn 
fluoride  flax  and  the  orantam  is 
determined  by  the  oHraviolet  activaled 
fluotescence  of  the  foaed  disk  in  a 
fluorometer. 
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Applicability:  This  method  !■ 
applicable  to  the  measurements  of 
emission  rates  of  uranium  when  the 
Isotoplc  ratio  of  the  uranium 
radionudides  Is  well  known  ASTM-E- 
318(15).  ASTM-I>-2907(14). 

3.16     MeihoA  \-Q.  Radon-222— 
Continuous  Gaa  Monitor 

Principle  Radon-222  is  measured 
directly  in  a  continuously  extracted 
sample  stream  by  passing  the  air  stream 
through  a  calibrated  scintillation  cell. 
Prior  to  the  scintillation  cell,  the  air 
stream  is  passed  through  a  filter  and  if 
needed  a  desiccant  to  remove 
particulates  and  excess  moisture.  The 
alpha  particles  from  radon-Z22  and  its 
decay  products  strike  a  cine  sulfide 
coating  on  the  Inside  of  the  scintillation 
cell  producing  light  pulses.  The  light 
pulses  are  detected  by  a  photomultiplier 
tube  which  generates  electrical  pulses. 
These  pulses  are  processed  by  the 
system  electronics  and  the  read  out  ts  In 
pCI/1  of  radon-222. 

Applicability:  This  method  is 
applicable  to  the  measurement  of 
radon-222  in  effluent  streams  which  do 
not  contain  significant  quantities  of 
radon-222  Users  of  this  method  should 
calibrate  the  monitor  in  a  radon 
calibration  chamber  at  lesat  twice  per 
year  The  background  of  the  monitor 
should  also  be  checked  periodically  by 
operating  the  Instrument  in  a  low  radon 
environment.  EPA  520/1-86-04(24) 

3  2     Methods  of  Gaseous  Beta 
Emitting  Radionuclides 

3  2.1     Method  B-1.  Direct  Counting  in 
Flow  Through  Ionization  Chambers. 
Principle:  An  ionization  chamber 
containing  a  specific  volume  of  gas 
which  flows  at  a  given  flow  rate  through 
the  chamber  is  used.  The  sample 
(nfTluent  stream  sample)  acts  as  the 
counting  gas  for  the  chamber  The 
activity  of  the  radionuclide  is 
determined  from  the  current  measured 
in  the  Ionization  chamber 

Applicability:  This  method  is 
applicable  for  measuring  the  activity  of 
a  gaseous  beta-emitting  radionuclide 
that  Is  suitable  as  a  counting  gas.  when 
no  other  beta-emitting  nuclides  are 
present.  DOE/EP-0096(17).  NCRP-58(23) 
3.2.2     Method  B-2.  Direct  Counting  in 
Flow  Through  Chamber  with  Beta 
Detectors. 

A  chamber  of  known  volume  which 
containa  a  Ceiger-Muller  tube  or  other 
beta  detector  is  used.  The  effluent  gas 
stream  passes  through  the  chamber  at  a 
given  flow  rate.  The  activity  of  the 
radionuclide  is  determined  from  the  beta 
count  rate 

Applicability:  This  method  is 
appropriate  for  measuring  the  activity  of 
d  gaseous  beta-emitting  radionuclide 
with  a  maximum  energy  greater  than 


0.2MeV  (beta-max)  when  no  other  beta- 
emitting  nuclides  are  present. 

3.3    Methods  for  Non-Gaseous  Beta 
Emitting  Radionuclides. 

3.3.1     Method  B-3.  Radiochemistry- 
Beta  Counting 

Principle:  The  element  of  Interest  is 
separated  from  other  elements,  and  from 
the  sample  matrix  by  radiochemistry. 
This  may  involve  precipitation, 
distillation.  Ion  exchange,  or  solvent 
extraction.  Carriers  (elements 
chemically  similar  to  the  element  of 
interest)  may  be  used.  The  element  Is 
deposited  on  a  planchet.  and  counted 
with  a  beta  counter.  Corrections  for 
chemical  yield,  and  decay  (if  necessary) 
are  made.  The  beta  count  rate 
determines  the  total  activity  of  all 
radionuclides  of  the  separated  element. 
This  method  may  also  involve  the 
radiochemical  separation  and  counting 
of  a  daughter  element,  after  a  suitable 
period  of  ingrowth,  in  which  case  it  is 
specific  for  the  parent  nuclide. 

Applicability:  This  method  is 
applicable  for  measuring  the  activity  of 
any  beta-emitting  radionuclide,  with  a 
maximum  energy  greater  than  0.2  MeV, 
provided  no  other  radionuclide  is 
present  in  the  separated  sample.  APHA- 
606(5). 

3.3.2.     Method  B-4.  Direct  Beta 
Counting  (Gross  beta  determination). 

Principle:  The  sample,  collected  on  a 
suitable  filter,  is  counted  with  a  beta 
counter  The  sample  must  be  thin 
enough  so  that  self-absorption 
corrections  can  be  made. 

Applicability:  Cross  beta 
measurements  are  applicable  only  to 
radionuclides  with  maximum  beta 
particle  energies  greater  than  0.2  MeV. 
Gross  beta  measurements  may  be  used 
to  measure  emissions  of  specific 
radionuclides  only:  (1)  When  it  is  known 
that  the  sample  contains  only  a  single 
nuclide.  (2)  measurements  made  using 
Method  B-0  show  reasonable  agreement 
with  the  gross  beta  measurement  and  (3) 
the  effective  dose  equivalent  from  the 
emissions  does  not  exceed  10%  of  the 
limits  of  the  applicable  standard.  Cross 
beta  measurements  are  applicable  to 
mixtures  of  radionuclides  only  for  the 
purposes  described  in  section  3.7. 
AP»A-e02(4).  ASTM-D-1880(10). 

3.3.3     Method  B-6.  Liquid 
Scintillation  Spectrometry. 

Principle:  An  aliquot  of  a  collected 
sample  or  the  result  of  some  other 
chemical  separation  or  processing 
technique  is  added  to  a  liquid 
scintillation  "cocktail"  which  is  viewed 
by  photomultiplier  tubes  in  a  liquid 
scintillation  spectrometer.  The 
spectrometer  is  adjusted  to  establish  a 
channel  or  "window"  for  the  pulse 
energy  appropriate  to  the  nuclide  of 


interest.  The  activity  of  the  nuclide  of 
interest  is  measured  by  the  counting  rate 
in  the  appropriate  energy  channel. 
Corrections  are  made  for  chemical  )rield 
where  separations  are  made. 

Applicability:  This  method  is 
applicable  to  any  beta-emitting  nuclide 
when  no  other  radionuclide  is  present  in 
the  sample  or  the  separated  sample 
provided  that  it  can  be  incorporated  in 
the  scintillation  cocktail.  This  method  is 
also  applicable  for  samples  which 
contain  more  than  one  radionuclide  but 
only  when  the  energies  of  the  beta 
particles  are  sufficiently  separated  so 
that  they  can  be  resolved  by  the 
spectrometer.  This  method  is  most 
applicable  to  the  measurement  of  low- 
energy  beta  emitters  such  as  tritium  and 
carbon-14.  APHA-e09(6).  EML-LV- 
0539-17(19). 

3.4    Gamma  Emitting  Radionuclides. 

3.4.1  Method  G-1.  High  Resolution 
Gamma  Spectrometry. 

Principle:  The  sample  is  counted  with 
a  high  resolution  gamma  detector,  either 
a  Ge(Li)  or  a  high  purity  Ge  detector, 
connected  to  a  multichannel  analyzer  or 
computer.  The  gamma  emitting 
radionuclides  in  the  sample  are 
measured  for  the  gamma  count  rates  in 
the  energy  regions  characteristic  of  the 
individual  radionuclide.  Corrections  are 
made  for  counts  contributed  by  other 
radionuclides  to  the  spectral  regions  of 
the  radionuclides  of  interest 
Radiochemical  separations  may  be 
made  prior  to  counting  but  are  usually 
not  necessary. 

Applicability:  This  method  is 
applicable  to  the  measurement  of  any 
gamma  emitting  radionuclide  with 
gamma  energies  greater  than  20  kev.  It 
can  be  appUed  to  complex  mixtures  of 
radionuclides.  The  samples  counted  may 
be  in  the  form  of  particulate  filters, 
absorbers,  liquids  or  gases.  The  method 
may  also  be  applied  to  the  analysis  of 
gaseous  gamma  emitting  radionuclides 
directly  in  an  effluent  stivam  by  passing 
the  stream  through  a  chamber  or  cell 
containing  the  detector.  ASTM-3849(9). 
IDO-12096(18). 

3.4.2  Method  G-2.  Low  Resolution 
Gamma  Spectrometry. 

Principle:  The  sample  is  counted  with 
a  low  resolution  gamma  detector,  a 
thallium  activated  sodium  iodide 
crystal.  The  detector  ts  coupled  to  a 
photomultiplier  tube  and  connected  to  a 
multichannel  analyzer.  The  gamma 
emitting  radionuclides  in  the  sample  are 
measured  from  the  gamma  count  rates  in 
the  energy  regions  characteristic  of  the 
individual  radionuclides.  Corrections 
are  made  for  counts  contributed  by 
other  radionuclides  to  the  spectral 
regions  of  the  radionuclides  of  interest 
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Radiocheniical  Mparmtioa  may  be  ased 
prior  to  BOTiting  to  obtain  Icm  cooifriex 
gamma  spectra  if  needed 

Applicability:  Tfaia  method  is 
applicabk  to  the  meanrement  of 
gamma  emittkis  radiomieKdes  with 
energies  greater  than  100  KeV.  It  can  be 
appUed  oiily  to  relatively  simple 
mtxtiirea  o£  gamma  emitting 
radionuclides.  The  samples  counted  may 
be  in  the  form  of  partkul«te  filters, 
abaorbers,  liquids  or  gas.  The  method 
can  be  appliad  to  the  analysis  of 
gaseous  radionuclides  directly  in  an 
effluent  stream  by  passing  the  gas 
stream  through  a  chamber  or  c^ 
containing  the  detector.  ASTkt-D- 
2459(12i.  EMSLr4.V-0539-17(19). 

3.4.3    Method  G-3.  Single  Channel 
Gamma  Spectrometry. 

Principle:  The  sample  is  counted  with 
a  thallium  activated  sodium  iodide 
crystal.  The  detector  is  coupled  to  a 
photomultipiieT  tube  connected  to  a 
single  chaimel  analyzer.  The  activity  of 
a  gamma  emitting  radionuclide  is 
determined  from  tiie  gamma  counts  in 
the  energy  range  for  which  the  counter 
is  set 

Appbcability.  TMs  method  is 
applicable  to  die  mesaaremeDt  of  a 
single  gamma  onitting  radionuclide,  ft  is 
not  appUoable  to  mixtnree  of 
radionudidea.  The  simptsis  counted  may 
be  in  the  form  of  particulale  filters, 
absorbers,  liquide  or  gas.  The  method 
can  be  applied  to  the  analysis  of 
gaseous  radionaclides  directly  in  an 
effluent  stream  by  passing  the  gas 
stream  through  a  chamber  or  cell 
containing  the  detector. 

3.5    Counting  methods.  All  of  the 
aboTe  methods  with  the  exception  of 
Method  A-5  involve  counting  the 
radiation  emitted  by  the  radionuclide. 
Counting  methods  applicable  to  the 
measurement  of  alpha,  beta  and  gamma 
radiations  are  Ksted  below.  The 
equipment  needed  and  the  counting 
principles  involved  are  described  in 
detail  in  ASTM-3648(8). 

3.5.1     Alpha  Counting-. 

•  Cos  flow  proportional  counters.  The 
alpha  particles  cause  ionize  tion  in  the 
counting  gas  and  the  resulting  electrical 
pulses  are  counted  These  counters  may 
be  windowless  or  have  very  thin 
windows. 

•  Scintillation  counters.  The  alpha 
particles  transfer  energy  to  a  scintillator 
resulting  in  a  production  of  light  photons 
which  strike  a  photomultiplier  tube 
converting  the  light  photons  to  electrical 
pulses  which  are  counted.  The  counters 
may  involve  the  use  of  solid  scintillation 
materials  such  as  zinc  sulfide  or  bquid 
scintillation  solutions. 

•  Solid-state  cvunlers.  Semiconductor 
materials,  such  as  silicon  surface-barrier 


p-n  junctiom,  act  aa  solid  ionization 
chambers.  The  alpha  parttdes  Interact 
with  the  detector  producing  electron 
hole  pairs.  The  charged  pair  is  collected 
by  an  applied  electrical  field  and  the 
resultii^  electrical  poises  are  counted. 

•  Alpha  spectrometers. 
Semiconductor  detectors  used  in 
conjunction  writh  ranhichannel  analyzers 
for  energy  diacryniiiation. 

3.5.2  Beta  Counting: 

•  Ionization  chamben.  These 
chambers  omtain  the  beta-emitting 
nuclide  in  gaseous  form.  Either  dte 
ionization  current  or  the  rate  of  charge 
may  be  measured. 

•  Geiger-Muller  (GM)  counters-  or 
gas  flow  proportionaJ  counters.  The  beta 
particles  cause  ionization  in  the 
counting  gas  and  the  resulting  electrical 
pulses  are  counted.  Proportional  gas 
flow  counters  which  are  heavily 
shielded  by  lead  or  other  metal  and 
provided  with  an  anti-coincidence 
shield  to  reject  cosmic  rays,  arc  called 
low  background  beta  counters. 

•  Scintillation  counters.  The  beta 
particles  transfer  energy  to  a  scintillator 
resulting  in  a  production  of  light 
photons,  which  strike  a  photcHBultipher 
tube  converting  the  light  photon  to 
electrical  pulses  which  are  counted.  This 
may  involve  the  use  of  anthracene 
crystals,  plastic  scintillator,  or  liquid 
scintillati'on  sohiUons  with  organic 
phosphors. 

•  Liquid  scintillation  spectrometers. 
Liquid  scintillation  counters  which  use 
two  photomultipber  tubes  in  coincidence 
to  reduce  background  counts.  This 
counter  may  also  electronically 
discriminate  among  pulses  of  a  given 
range  of  energy. 

3.5.3  Gamma  Counting: 

•  Low-resolution  gamma 
spectrometers.  The  gamma  rays  interact 
with  a  thallium-activated  sodium  iodide 
or  cesium  iodide  crystal  resiilting  in  the 
release  of  light  photons  which  strike  a 
photomultipber  tube  converting  the  light 
pulses  to  electrical  pulses  proportional 
to  the  energy  of  the  gamma  ray.  Multi- 
charmel  analyzers  are  used  to  separate 
and  store  the  pulses  according  to  the 
energy  absorbed  in  the  crystal. 

•  High-resolution  gamma 
spectrometers.  Gamma  rays  interact 
with  a  lithium-drifted  (Ge(Li))  or  high- 
purity  germanium  (HPGe) 
semiconductor  detector  resulting  in  a 
production  of  electron-hole  pairs.  The 
charged  pair  is  collected  by  an  apphed 
electrical  field.  A  very  stable  low  noise 
preamplifier  amplifies  the  pulses  of 
electrical  charge  resulting  from  the 
gamma  f^lon  interactions. 
Multichannel  analyzers  or  computers 
are  used  to  separate  and  store  the 


pulses  according  to  the  energy  absorbed 
in  the  crystal. 

•  Single  channel  analyzers.  Thallium 
activated  sodium  iodide  crystals  used 
with  a  single  window  analyzer  Pulsf  s 
from  the  photomaltiplier  tubes  are 
separated  in  a  single  predetermined 
energy  range. 

3.5.4     Calibration  of  counters. 
Counters  are  calibrated  for  specific 
radionuclide  measurements  asing  a 
standard  of  the  radionuclide  under 
either  identical  or  very  similar 
conditions  as  the  sample  to  be  counted. 

For  gross  alpha  and  beta 
measurements  of  the  unidentified 
mixtures  of  radionuclides,  alpha 
counters  are  calibrated  with  a  natural 
uranium  standard  and  beta  counters 
with  a  ce8iuni-137  standard.  The 
standard  must  contain  tiSe  same  weight 
and  distribution  of  sohds  as  the 
samples,  and  be  mounted  in  an  identical 
manner.  If  the  samples  contain  variable 
amounts  of  solids,  cahbration  curves 
relating  wei^t  of  solids  present  to 
counting  ef&dency  are  prepared 
Standards  other  than  those  prescxiued 
may  be  used  provided  it  can  be  shown 
that  such  standards  are  more  applicable 
to  the  radionucbde  mixture  measur«d 

3.6  Radiochemical  methods  ftv 
selected  radionuclides.  Methods  for  a 
selected  list  of  radionuclides  are  listed 
in  Table  1.  The  radionuchdes  hsted  are 
those  which  are  most  commonly  used 
and  which  have  the  greatest  potentiol 
for  causing  doses  to  members  of  the 
public.  For  radionuclides  not  bsted  in 
Tahie  1,  methods  based  on  any  of  the 
applicable  "principles  of  measurement" 
described  in  section  31  through  3  4  may 
be  used 

3.7  .Applicability  of  gross  cipho  end 
beta  measurements  to  unidentified 
mixtures  of  radionuclides.  Gross  alpha 
and  beta  measurements  may  be  ti^ed  as 
a  screening  measurement  as  a  part  of  an 
emission  measurement  program  to 
identify  the  need  to  do  specific 
radionuclide  analyses  or  to  confirm  or 
verify  that  unexpected  radionudides  are 
not  being  released  in  significant 
quantities. 

Gross  alpha  fMethod  A-4)  or  gross 
beta  (Method  B— 4)  measurements  may 
also  be  used  for  the  purpose  of 
comparing  the  measured  concentrations 
in  the  effluent  stream  with  the  hmiting 
'Concentration  Levels  for 
Environmental  Compliance"  in  Table  2 
of  Appendix  E.  For  unidentified 
mixtures,  the  measiucd  concentration 
value  shall  be  compared  with  the  lovwest 
environmental  concentration  hmit  for 
any  radionucbde  which  is  not  known  to 
be  absent  from  the  effluent  stream 
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Tabu  1  —List  of  Approved  Methods 
FOR  Specific  Radionuclides 


AirtonudUa 

Approvad  malhodi  ol  analyM 

Am-"41 

A-1.  A-J.  A-3  A-4 

A;-4 

B-1   B-2.  0-1.0-2.0-3 

B»-1  O^ 

0-1.  O-J.  0-3 

Bf-«? 

0-1   0-2.  0-3 

r.- 1 1 

B-1.  B-2.  G-l,  0-2,  0-3 

r.-i4 

B-« 

r.M-tn 

B-3.  B~4.  B-« 

C*-t44.. 

0-1   0-2  0-3 

Cm- 244 . 

A-1   A-2.  A-O,  A-4 

Cn^M) 

0-1   0-2,  Q-3 

C»-M     

O-I.O-iO-J 

C»-t34_. 

O-l,  a-2,  0-3 

r^^i7 

0-1.  G-2.  0-3 

F.-'W     

B-9,  O-l 

F*-S«     

O-l   0-2.  0-3 

G»-«T 

0-1.  0-2.  0-3 

M  3  (M,0) 

B-S 

H  3  igM) 

B-l 

1-1^1      

O-l    G-2  G  3 

H2<S 

O-l 

t-1.11      

0-1.0-2.  a-3 

i»v-ii3m 

0-1,  0-2.  a-3 

I" "" 

O-l  G-2  a-3 

Kl-^ 

B-1.  B-2  0-1    0  2.  O  3 

K/JI7 

B-1    B-2.  O-l   0-2.  a-3 

k.-m 

B-1.  B-2.  G-1.  O  2  OJ 

Un-Vt 

O-l   a-2  0-^ 

Mo-98   .       

O-l   a-2.  0-3 

►*-n 

B-1   B-2.  O-l   O  2.  Q-3 

fVl^ 

B-l.  B-2.  0-1    a  2   G-3 

PK     . 

B-3.  B-4.  B-5 

Pm.147 

B-3   B-4.  B-6 

Po-?10 

A- 1    A-2.  A-3.  A-4 

Pi^^ltk        

A-1    A-2   A-3   A-4 

P\i-?W 

A-1.  A-2.  A-3.  A-4 

Pu-240 

A-1    A-2   A-3.  A-4 

«l   -OT 

B-5 

«U.7^ 

Q-1    G  2   G  3 

«;#  an 

B-3.  B-4.  B~6 

Tr_aa 

B-3  B-4  B-6 

T..J01 

O-l.  a-2.  G-J 

UrwuiOT  (tot* 

A-1.  A-4 

•**^ 

Uraniuni  |!*otO(XC| 

A-1.  A-3 

X»-133 

O-l 

Vh-l(W» 

Q-1.  a-2.  G-3 

7iv*S 

Q-1   G^2  0-3 

4  (Ju.ility  Assurance  Methods 

Krtch  fiicillty  retjuirecl  to  measure  their 
rHduinuclide  eniissiuns  shall  conduct  a 
qiiaLty  assurance  program  in 
c(in|unctu)n  with  the  radionuclide 
emisHion  measurements.  This  jinixram 
shall  assure  that  the  emission 
neasurements  are  representative,  and 
are  of  know  precision  and  accuracy  and 
shall  include  administrative  controls  to 
assure  prompt  response  when  emission 
measurements  indicate  unexpectedlv 
larjje  emLssions.  The  program  shall 
< onsist  of  a  system  of  policies 
orxaniz^tional  responsibilities,  wnlti^n 
procedures,  data  quality  speafications 
audits,  corrective  actions  and  rep<irl8 
This  quality  assurance  program  shall 
include  the  following  program  elements 

4  1     The  organixational  structure, 
functional  responsibilities,  levels  of 
authority  and  lines  of  communications 
for  all  activities  related  to  the  emissions 


measurement  program  shall  be 
identiHed  and  documented. 

4.2  Administrative  controls  shall  be 
prescribed  to  ensure  prompt  response  in 
the  event  that  emission  levels  increase 
due  to  unplanned  operations. 

4.3  The  samples  collection  and 
analysis  procedures  used  in  measuring 
the  emissions  shall  be  described 
including  where  applicable: 

4.3.1  Identification  of  sampling  sites 
and  number  of  sampling  points. 
Including  the  rationale  for  site 
selections. 

4.3.2  A  description  of  sampling 
probes  and  representativeness  of  the 
samples. 

4  3  3     A  description  of  any  continuous 
monitoring  system  used  to  measure 
emissions,  including  the  sensitivity  of 
the  system,  cahbration  procedures  and 
frequency  of  calibration. 

4  3  4     A  description  of  the  sample 
collection  systems  for  each  radionuclide 
measured,  including  frequency  of 
collection,  calibration  procedures  and 
frequency  of  calibration 

4  3.5     A  description  of  the  lutxirutory 
analysis  procedures  used  for  each 
radionuclide  measured.  Including 
frequency  of  analysis,  calibration 
procedures  and  frequency  of  calibration 

4.3  6     A  description  of  the  sample 
flow  rate  measurement  systems  or 
procedures.  Including  calibration 
procedures  and  frequency  of  calibration 

4  3  7     A  description  of  the  effluent 
flow  rale  measurement  procedures. 
Including  frequency  of  measurements, 
calibration  procedures  and  frequency  of 
calibration. 

4  4     The  objectives  of  the  quality 
assurance  program  shall  be  documented 
and  shall  state  the  required  precision, 
accuracy  and  completeness  of  the 
emission  measurement  data  including  a 
descnption  of  the  procedures  used  to 
assess  these  parameters.  Accuracy  is 
the  degree  of  agreement  of  a 
measurement  with  a  true  or  known 
value.  Precision  is  a  measure  of  the 
agreement  among  individual 
measurements  of  the  same  parameters 
under  similar  conditions.  Completeness 
IS  a  measure  of  the  amount  of  valid  data 
obtained  compared  to  the  amount 
expected  under  normal  conditions. 

4  5     A  quality  control  program  shall 
\h-  established  to  evaluate  and  track  the 
quality  of  the  emissions  measurement 
data  against  preset  criteria  The  program 
should  include  where  applicable  a 
system  of  replicates,  spiked  samples, 
split  samples,  blanks  and  control  charts. 
The  number  and  frequency  of  such 
quality  control  checJis  shall  be 
identified 


4  6    A  sample  tracking  system  shall 
be  established  to  provide  for  positive 
identification  of  samples  and  data 
through  all  phases  of  the  sample 
collection,  analysis  and  reporting 
system.  Sample  handling  and 
preservation  procedures  shall  be 
established  to  maintain  the  integrity  of 
samples  dunng  collection,  storage  and 
analysis 

4  7     Penodic  internal  and  external 
audits  shall  be  performed  to  monitor 
compliance  with  the  quality  assurance 
program.  These  audits  shall  be 
performed  in  accordance  with  written 
procedures  and  conducted  by  personnel 
who  do  not  have  responsibility  for 
performing  any  of  the  operations  being 
audited. 

4  8     A  corrective  action  program  shall 
be  established  including  criteria  for 
when  corrective  action  is  needed,  what 
corrective  actions  will  be  taken  and  who 
is  responsible  for  taking  the  corrective 
action. 

4.9  Penodic  reports  to  responsible 
management  shall  be  prepared  on  the 
performance  of  the  emissions 
measurements  program.  These  reports 
should  include  assessment  of  the  quality 
of  the  data,  results  of  audits  and 
description  of  corrective  actions. 

4.10  The  quality  assurance  program 
should  be  documented  in  a  quality 
assurance  project  plan  which  should 
address  each  of  the  above  requirements. 
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Appendix  B— (Amended] 

15.  By  adding  the  following  Method  to 
the  list  of  method  in  Appendix  B: 

Method  115 — Monitoring  for  radon-222 
emissions 

This  Appendix  describes  the 
monitoring  methods  which  must  be  used 
in  determining  the  radon-222  emissions 
from  underground  uranium  mines, 
uranium  mill  tailings  piles, 
phosphogypsum  stacks,  and  other  piles 
of  wapte  material  emitting  radon. 


1-  Radon-222    Emissions  from 
Underground  Uranium  Mine  Vent  a 

1.1    Sampling  Frequency  and 
Calculation  of  Emissions.  Radon-222 
emissions  from  underground  uranium 
mine  vents  shall  be  determined  using 
one  of  the  following  methods: 

1.1.1  Continuous  Measurement. 
These  measurements  shall  be  made  and 
the  emissions  calculated  as  follows: 

(a)  The  radon-222  concentration  shall 
be  continuously  measured  at  each  mine 
vent  whenever  the  mine  ventilation 
system  is  operational. 

(b)  Each  mine  vent  exhaust  flow  rate 
shall  be  measured  at  least  4  times  per 
year. 

(c)  A  weekly  radon-222  emission  rate 
for  the  mine  shall  be  calculated  and 
recorded  weekly  as  follows: 

A,  =  C,Q,T,-(-CQ,T,-(-  .       CQiT, 

Where: 

A.=Total  radon-222  emitted  from  the  mine 

during  week(Ci) 
C|=Average  radon-222  concentration  in  mine 

vent  i(Ci/m^ 
Qi= Volumetric  flow  rate  from  mine  vent 

i(mVhr) 
T,  =  Hours  of  mine  ventilation  system 

operation  during  week  for  mine  vent  i(hr) 

(d)  The  annual  radon-222  emission 
rate  is  the  sum  of  the  weekly  emission 
rates  during  a  calendar  year. 

1.1.2  Periodic  Measurement  This 
method  is  applicable  only  to  mines  that 
continuously  operate  their  ventilation 
system  except  for  extended  shutdowns. 
Mines  which  start  up  and  shut  dovtm 
their  ventilation  system  frequently  must 
use  the  continuous  measurement  method 
described  in  Section  1.1.1  above. 
Emission  rates  determined  using 
periodic  measurements  shall  be 
measured  and  calculated  as  follows: 

(a)  The  radon-222  shall  be 
continuously  measured  at  each  mine 
vent  for  at  least  one  week  every  three 
months. 

(b)  Each  mine  vent  exhaust  flow  rate 
shall  be  measured  at  least  once  during 
each  of  the  radon-222  measurement 
periods. 

(c)  A  weekly  radon-222  emission  rate 
shall  be  calculated  for  each  weekly 
period  according  to  the  method 
described  in  Section  1.1.1  In  this 
calculation  T  =  168  hr. 

(d)  The  annual  radon-222  emission 
rate  from  the  mine  should  be  calculated 
as  follows: 


52-  W. 

A,        =  —      (A„-»-A,«-»-  .  .  .  A„ 


Where: 

A,  =  Annual  radon-222  emission  rate  from  the 
mine  (Ci) 


A^  =  Weekly  radon-222  emifision  rate  during 
the  measurement  period  i|Ci) 

n  =  Number  of  weekly  measurement  penods 
per  year 

W,  =  Number  of  weeks  during  the  year  that 
the  mine  ventilatioD  system  is  shut  down 
in  excess  of  7  consecutive  days,  i.e  the 
sum  of  the  number  of  weeks  each 
shutdown  exceeds  7  days. 

1 .2     Test  Methods  and  Procedures. 
F-ach  underground  mine  required  to  test 
its  emission,  unless  an  equivalent  or 
alternative  method  has  been  approved 
by  the  Administrator,  shall  use  the 
following  test  methods: 

1.2.1  Test  Method  1  of  Appendix  A 
to  Part  60  shall  be  used  to  determine 
velocity  traverses.  The  sampling  point  in 
the  duct  shall  be  either  the  centroid  of 
the  cross  section  or  the  point  of  average 
velocity. 

1.2.2  Test  Method  2  of  Appendix  A 
to  Part  60  shall  be  used  to  determine 
velocity  and  volumetric  flow  rates. 

1.2.3  Test  Method  6A  of  Appendix  a 
Method  114  to  Part  61  shall  be  used  for 
the  analysis  of  radon-222. 

2.  Radon-222    Emissions  From  Urar.ium 
Mill  Tailings  Piles 

2.1    Measurement  and  Calculation  of 
the  Mean  Radon  Flux. 

2.1.1  Frequency  of  Flux 
Measurements.  Radon  flux 
measurements  shall  be  performed  on 
uranium  mill  tailings  piles  after  disposal 
as  described  below.  Additional 
measurements  shall  be  performed  at  any 
time  if  the  cover  on  the  pile  is  disturbed 
or  erodes  in  a  manner  that  could  cause  a 
significant  increase  of  the  mean  radon 
flux  of  the  pile. 

2.1.2  Distribution  and  Number  of 
Flux  Measurements.  Rddon  flux 
measurements  shall  be  made  at 
approximately  regularly  spaced 
locations  over  the  surface  of  the  tailings 
pile.  The  minimum  number  of  radon  flux 
measurements  required  to  determinf  the 
mean  flux  is  100  or  two  per  acre 
whichever  is  smaller. 

2.1.3  Restrictions  to  Radon  Flux 
Measurements.  The  following 
restrictions  are  placed  on  making  radon 
flux  measurements: 

(a)  Measurements  shall  not  be 
initiated  within  24  hours  of  a  rainfall. 

(b)  If  a  rainfall  occurs  during  the  24- 
hour  measurement  period,  the 
measurement  is  invalid  if  the  seal  has 
washed  away  or  if  the  collector  is 
surrounded  by  water. 

(c)  Measurements  shall  not  be 
performed  if  the  ambient  temperature  is 
below  35°F  or  if  the  ground  is  frozen. 

2.1.4  Radon  Flux  Measurements. 
Measuring  radon  flux  involves  the 
adsorption  of  radon  on  activated 
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charcoal  tn  ■  lanje-«rw«  c»l!ector  The 
rudon  collector  ii  placed  on  the  »urfac»' 
(if  the  tailing*  pile  ar«a  to  be  moaiured 
and  alloweii  tii  collect  radon  for  a  time 
p«'n(Kl  of  24  hours  The  radon  rollected 
on  the  charcoal  is  measured  by  «amma 
ray  speitrnscopy   The  detailed 
measurement  prtxedure  provided  m 
Appendix  A  of  FJ'A  SZO  '5-  «.V-02<»(  1 1 
shall  be  use<l  to  measure  the  radim  flu* 
on  Ihe  tailmK"  piles   PKCept  the  surface 
of  the  lailniRS  pile  cover  shall  not  be 
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quantities  of  radium  22h,  used  to  sea! 
the  edxe 

Z\  *)     (.<;/<  i/ZufiO/ij;    Ihe  racion  flux 
I  all  iii.ilions  shall  be  made  as  provldeil 
111  A[!f>endix  .^  of  reference  Fi'.^WMl] 
The  nuMii  ration  flux  for  the  uranium 
mill  tailmx»  pile  shall  t>e  calculated  by 
summing  ail  individual  fiux 
measurements  and  divuiinx  by  the  Iitai 
tiuniber  of  flux  measurements 

.:  1  H      f\rfH'^t:rii    Ihe  ri-sul'S    if 
initiviilurtl  flux  measuremeiils,  Ihe 
appruxim.i!!'  niiMSiiremeni  locations  on 
Ihe  tailings  pile,  and  the  mean  radon 
Tux  sh.iU  be  ini  ludeil  in  the  emission 
lest  report    Any  u>niti!ion  or  unu.HiLal 
event  'hat  > n  c  urrrd  dunnx  the 
nie.isiiremenls  th.iliouKi  s;xn:furtnti> 
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(c)  U>o»e  ami  dry  top  suHac  e  areas 
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,1  \  1      \iiinh*T  .''  'Inx  :T}fi;S':rfryfr':!i 
Kad.'!',  flux  measuremeiils  shall  l>e  maiie 
within  ea.  h  rexum  on  the 
phosphoxypsum  slack,  extept  for  thowe 
are;is  1  overed  with  water 
Vieasuremenis  shall  l)e  maiie  a' 
regularly  spaced  locations  across  lh»- 
surfai  e  of  Ihe  rexum.  reaiiiinx  that 
surfai  e  ruujjhness  will  prohibit 


measuremeoti  in  •ome  areas  of  a  regior 
The  minimum  number  of  flux 
measurements  considered  necessary  to 
determine  a  representative  mean  radon 
flux  value  for  each  type  of  region  is: 

(a)  Water  covered  area — no 
mearurements  required  as  radon  flux  is 
assumed  to  be  zero. 

(f))  Water  saturated  beaches — 50 
radon  flux  measurements, 

(c)  Loose  and  dry  top  surface— 100 
radon  flux  measurements 

(d)  Hard-packed  roadways — 50  radon 
flux  measurements,  and 

|ej  Sides — UK)  radon  flux 
iTieasurements 

A  minimum  of  300  measurements  are 
reijuired   A  stack  that  has  no  water 
cover  can  be  considered  to  consist  of 
two  regions,  top  and  sides,  and  will 
reijuire  a  minimum  of  only  20(1 
measure  merits 

."»  1  3     Ri'stru  tu\-js  lo  nid,'n  Hux 
.'TfusunTni'nts  The  foUowuifi 
restrictions  are  placed  on  makins  radon 
flux  measurements 

(a I  .Measurements  shall  not  [te 
initiated  within  24  hours  of  a  rainfall 


(b;  If  a  rainfal 


urs  dunriR  the  24 


hour  measurement  penod.  the 
me«sur>«ment  is  invalid  if  the  seal 
around  the  lip  of  the  collector  has 
w  ashed  away  or  if  the  (  ollei  tor  ii 
surrounded  by  water 

U  I  Measurements  shall  not  l>e 
performed  if  the  anitmmt  temp<'ralure  is 
below   »5'K  if  the  ground  is  frozen 

J  1  4     ArvfJS  of  stiK-k  rt'fjions  71ie 
approximate  area  of  each  region  of  the 
slack  shall  l>e  determined  in  units  of 
S4juare  meter* 

t  ;  b     R^don  t!uK  !nfi].',utynicnU. 
Measuring  radon  flux  involves  the 
adsorfition  of  radon  on  activated 
(  han;«)al  in  a  large  area  collector   The 
radon  (  olleclor  is  placed  on  the  surfac»' 
of  the  slack  area  to  be  measured  and 
allowed  lo  collect  radon  f(Jr  a  time 
perioii  of  24  hours   The  radon  i  oUec.ted 
on  the  charcoal  is  measured  by  gamma 
ray  spectroscopy    The  cielailed 
measurement  pnx.e<lure  providevi  in 
Appendix  A  of  KPA  ,S2n  .S-HS  ■00291 1 1 
shall  Iw  used  to  measure  the  radon  flux 
on  phosphogyfisum  stacJis.  except  the 
Surfai  e  of  the  phosphogypsum  shall  not 
be  penetrated  by  the  Up  of  the  radon 
collei  tor  as  direi  ted  in  the  procedure, 
rather  the  collec^tor  shall  be  carefully 
positioned  on  a  flat  surface  with  soil  or 
phosphogvpsum  used  to  seal  the  ed^e 

,i  1  H      .'  ..M  ,.,,;,'.. '.-.s   The  mean  radon 
Hiix  fnr  ea(  h  region  of  the 
phosphogypsum  stack  and  for  the  total 
Stat  k  shall  be  calculated  and  reported 
as  follows 

(a|   ITie  individual  radon  flux 
I  alculations  shall  be  maiie  as  provided 
m  Appendix  A  FJW  86  |1)   The  mean 


radon  flux  for  eacii  region  of  the  itack 
shall  be  calculated  by  summing  all 
individual  flux  measurements  for  the 
region  and  dividing  by  the  total  number 
of  flux  meaturements  for  the  region. 

(b)  The  mean  radon  flux  for  the  total 
phoaphogypsum  stack  shall  be 
calculated  as  follows; 
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A, 


Where 

1, -Mean  flux  for  the  total  stack  (pCi/m«-s) 

1,  -  Mean  flux  measured  m  region  i(pf".i/m'-s) 

A,  =  Area  of  region  i(ml 

A,  « Total  area  of  the  stacks 

3  1.7     /Jt>porfjn^  The  results  of 
individual  flux  measurements,  the 
approximate  locations  on  the  stack,  and 
the  mean  radon  flux  for  each  region  and 
the  mean  radon  flux  for  the  total  stack 
shall  be  included  m  the  emission  test 
report   Any  condition  or  unusual  event 
that  occurred  during  the  measurements 
that  could  significantly  affect  the  results 
should  be  reported 
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16  By  adding  the  following  Appendix 
I)  to  F>art  61 

Appendix  D — tstimated  Emissions 
Methods  for  F^timating  Radkmuclide 
F.missions 

/   P:ir;h  isf  and  BocJx^munif 

Facility  owners  or  operators  may 
estimate  radionuclide  emissions  to  the 
atmosphere  for  dose  calculations 
instead  of  measuring  emissions 
ParlKulale  emissions  from  mill  tailing 
piles  should  b>e  estimated  using  the 
procedures  listed  in  reference  ff2.  All 
other  emissions  may  be  estimated  by 
using  the  "fVocedures"  listed  belcjw.  or 
using  Ihe  method  descnbed  in  reference 

SI 

J  PrtH  fdiirf 

To  estimate  emissioris  to  the 
atmosphere 

(a)  Determine  the  amount  (in  cunes) 
used  at  facilities  for  the  period  under 
consideration.  Radioactive  materials  in 
sealed  packages  that  remain  unopened, 
and  have  not  leaked  during  the 
assessment  period  should  not  be 
included  in  the  calculation 

(b)  Multiply  the  amount  used  by  the 
following  factors  which  depend  on  the 


physical  state  of  the  radionuclide.  They 
are: 

(i)  1  for  gases; 

(ii)  "'for  hquids  or  particulate  solids; 
and 

(iii)  10' •for  solids. 


If  any  nuchde  is  heated  to  a 
temperature  of  100  degrees  Celsius  or 
more,  boils  at  a  temperature  of  100 
degrees  Celsius  or  less,  or  is 
intentionally  dispersed  into  the 
environment,  it  must  be  considered  to  be 
a  gas. 


(c)  If  a  control  device  ts  installed 
between  the  place  of  use  and  the  point 
of  release,  multiply  emissions  from  (b) 
by  an  adjustment  factor.  These  are 
presented  in  Table  1. 


Table  1 ,— Adjustment  to  Emission  Factors  for  Effluent  Controls 


Controte 

Types  d  radionuclides  controlled 

Adjustment 
factor  to 
emissions 

Comments  a'-O  condAons 

HEPA  Fltars _ „ 

FibncFinw 

Sinlarad  Moid 

Particulates. „ _   „ 

Particutetes _ „ 

Particulates 

001 
01 

odk:  testng  •  prudent  to  eneire  'ogli  re- 
moval etfoency 
Monilonng  would  be  prjdeni  to  guard  agarat 
tetrsvi  filter 

IfvlirM  r^jM 

01 
(')O  5 

OouglM  Bags:  Held  1  «*eak  or  longer  tor  decay 

Xenon „ 

Pwliculates _ 

Gases _      

necesssry  to  «nture  •ftoctNenea* 
Based  on  xenon  rwH-ile  ol  5  3  devft. 

Reteeted  «M(hin  1  vveek 

1 

005 
1 

0  1 

Venturi  ScrubtMrs 

P«*ed  Smi  Scrubbers 

pubbc 
Although  Venturis  may  remove  gases,  vanab*- 
ty  n  gaseous  removal  eftoency  (tctates 
adjustment  tactor  tar  particulate*  on*y 

Pwticutates „     

Xenon ™ „.. 

All _ 

Xenon  Traps „„    

Fume  Hoods „ 

Vent  Stacks 

0  05     Not  apphcabie  tor  gaseous  raAsnucSdes 

0 1  Effioency   «   Xmt   dependent    monrtonng    « 

i     Mres 

1         1  Ganeraihf   nroMdaB   no  reAr^on   ct   Bxaoairm 

to  general  public. 

Per 
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17.  By  adding  the  following  Appendix 
E  to  Part  61: 

Appendix  E — Compliance  Procedures 
Methods  for  Determining  Compliance 
With  Subpart  I 

1.  Purpose  and  Background 

This  Appendix  provides  simplified 
procedures  to  reduce  the  burden  on 
Nuclear  Regulatory  Commission  (NRC) 
licensees,  and  non-Department  of 
Energy  Federal  facilities  in  determining 
compliance  with  40  CFR  Part  61.  Subpart 
I.  The  procedures  consist  of  a  series  of 
increasingly  more  stringent  steps, 
depending  on  the  facility's  potential  to 
exceed  the  standard. 

First,  a  facility  can  be  found  in 
compliance  if  the  quantity  of  radioactive 


material  possessed  during  the  year  is 
less  than  that  listed  in  a  table  of  annual 
possession  quantities.  A  facility  will 
also  be  in  compHance  if  the  average 
annual  radionuclide  emission 
concentration  is  less  than  that  listed  in  a 
table  of  air  concentration  levels.  If  the 
faciUty  is  not  in  compliance  by  these 
tables,  it  can  establish  compliance  by 
estimating  a  dose  using  screening 
procedure  developed  by  the  National 
Council  on  Radiation  Protection  and 
Measurements  with  a  radiological 
source  term  derived  using  EPA  approved 
emission  factors.  These  procedures  are 
described  in  a  "Guide  for  Determining 
Compliance  with  the  Clean  Air  Act 
Standards  for  Radionuclide  Elmissions 
From  NRC-Licensed  and  Non-DOE 
Federal  Facilities." 

A  user-friendly  computer  program 
called  COMPLY  has  been  developed  to 
reduce  the  burden  on  the  regulated 
comjnunity.  The  Agency  has  also 
prepared  a  "User's  Guide  for  the 
COMPLY  Code"  to  assist  the  regulated 
community  in  using  the  code,  and  in 
handling  more  complex  situations  such 
as  multiple  release  points.  The  basis  for 
these  compliance  procedures  are 
provided  in  "Background  Information 
Document:  Procedures  Approved  for 


Demonstrating  Compliance  with  40  CFR 
Part  61,  Subpart  I".  The  compliance 
model  is  the  highest  level  in  the 
COMPLY  computer  code  and  provides 
for  the  most  realistic  assessment  of  dose 
by  allowing  the  use  of  site-specific 
information. 

2.  Table  of  Annual  Possession  Quantity. 

(a)  Table  1  may  be  used  for 
determining  if  facilities  ar^  in 
compliance  with  the  standard.  The 
possession  iahle  can  only  be  used  if  'he 
following  conditions  are  met: 

(i)  No  person  lives  within  10  meters  of 
any  release  point  and 

(ii)  No  milk,  meat,  or  vegetables  are 
produced  within  100  meters  of  any 
release  point, 

(b)  All  restrictions  on  selecting  the 
physical  state  of  the  radionuclide  from 
section  61.103  apply  to  section  61  104  (c) 
If  the  quantity  of  any  radionuclide 
possessed  annually  is  less  than  the 
value  listed  in  Table  1.  the  facility  is  in  a 
compliance.  If  a  facility  uses  multip  e 
radionuclides,  and  the  sum  of  the 
amount  of  each  used  annually  divided 
by  the  limit  from  Table  1  is  less  than 
unity,  then  the  facility  is  in  compliance. 
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Tabie    1      Annual  Po&S£SSK)n  Quanti- 
ties fCm  ENVlBONMtNTAt   COMPllANCE 


VriuaJ  poaaaaMnr  qui  B>n  iC^  yr) 


>..IhM 

form 

lX)«Rl«ir 
torm 

S.i«f1  tr»rr 

Am  ^4! 

8f  02 

^    04 

8f  I'll 

?E   01 

A>    41 

It    .l)C 

t 

A«  \m 

4t     0.' 

4t     .     '1 

4t    -04 

B«  140 

n^  <xi 

n  .iX) 

2i  .ca 

1,  .    '4 

jf  .)i 

tt    .  02 

IE  .  06 

Cm-  '  44 

U   n-.i 

'f    .  00 

1 E  .  Kl 

t,mV44 

IE  <» 

JE   03 

JE  .IX) 

L<X«0 1 

U    SI 

It  06 

%t    «)? 

Si    .  01 

IE  .  01 
SC  .04 

Cm-  1 34 

4E   «)«> 

4E    02 

4E  .  01 

C*  1 1  ^ 

.■t     •)S 

it   02 

2f   .01 

tu^  1S4 

It    06 

It   OJ 

If  .01 

►-•   «.«    

If   03 

It   -01 

It  .00 
U   .'05 

It   .CX3 

U4k  «7 

It  .  >S 

(*<1-  152, 
H  3     _. 

HI     1«1 

It  o« 

W   .1X1 
»    01 

It;  03 
M    .03 

?t   .00 

IE  .00 
SE  .OS 
a  .03 

Hq-  Id/ 
tV203 

^   '?3 

4f  <n 

4t    01 

«   .  02 
4i    .00 

4E  .  02 

2E  .05 
4E  .  03 

4E  .06 

I    i/S    

St    03 

Si  .00 

Si  .03 

I'll 

Sk   03 

St  .00 

fti   .03 

k>  Il3n 

2t   .00 

?t  .03 

?t   .06 

ir    19? 

»E   04 

BE  -01 

8t   .  02 

K   40     .. 

6t   06 

at  02 

ftt   .  01 

K(  a3m._. 

'f    .0! 

K/  46 

St   .  0? 

I. 



K;   «Vn 

*    .  .X) 

1 

Mo  S4 

Mo  4t) 

^l•  /4 


=a 


2t    • 

.'f 

•I 

tt 


00 
<>4 
0.' 
O.' 
03 
01 


?t  . 


01 
01 
01 
00 
02 


2f  .  0.' 
,'t  04 
2t  .  04 
?E  .03 
IE  .  06 


or  mora.  mu«l  b« 


'  HarkxxictdM  bn*rig  at  lOO 
P()«ad  to  ■  Mniparatura  ol  100  '( 
conadarad  to  ba  a  ()aa 

'  Mo  f»M  comanad  r  a  a»n<irator  to  prcxlix*  tai+v 
ntrtium  w  can  Da  aaaurriad  to  On  a  toad 


Table   1      Annuai  Possession  CXianti 
TIES  FO«  Environmental  CoMf>uANCE 

(CONTlNUtD) 


1 

Anrxiai 

pcaaaaaion  qu«ntitHM  ((.> 

y> 

Raifcirii. 

v;iKla 

Gaaaoua 
lonn  ■ 

liquid 
pO«KM> 

form 

Sc*d  tor-n 

P    12 

SE 
SE 

03 

Ob 

SE  . 

SE 

00 
02 

St 
SE 

.m 

prv2io 

.  01 

Po-210 

aE 

-06 

^ 

02 

AE 

.  01 

Ru   103 

JE 

SE 

03 

02 
<>4 

3E   . 

3E  . 
SE 

tX) 
00 
01 

36 

SE 

.  03 

s  is 

.  04 

Sb-  124 

.02 

Sc   4* 

3t 

04 

IE 

01 

3E 

.02 

S»  .'6 

IE 

03 

It   . 

00 

IE 

,03 

Sfv    111 

2f 

03 

2E   . 

00 

2E 

.03 

Table  i  Anmjal  Poss£SStON  QuAwn- 
Ti£S  FO«  Environmental  Compuance 
(COfrriNUCD) — Contmued 


AnnuM  poaaaaanr 


cMa 


Sr  «5 

Sr  BO 

Tc  06m 

Tc-Wm 
W    1ST 
n»  1 13 

»•  lOm 
x»  136 
<rr>  «5 


8f  -04 

It  03 
IE  .00 

9C-02 
4E  .01 
SE  .  0! 

9E  -00 
3E  -04 


Ljquid 

tXTwOar 
•orm 


n  .00 

BE -01 
It  .  00 
IE  .53 
9E   .  01 


JO/jO 


Sold  torn 


2t  .03 
Of  *02 
IE  .03 
IE  .06 
9€  .04 


? 


3E  -01 


3e-.02 


'  HmHonxaam  tw*ng  al   100  'C  or  mm.  or  •»- 
poaad  to  a  MmparatLr*  o<  lOO  "C  or  mor«.  muU  bm 

coTfatdmrnd  to  ba  a  gaa 


I    T.if'lf  of  ('.'ncrnt-xit: 


h'vi 


irt)  Table  2  may  bf  used  for 
delerminins  if  facilities  art"  in 
comphance  with  the  staoLlard. 

1  The  conc*?ntration  table  can  only  be 
used  if  all  rpleaspg  are  from  point 
sources  and  concentration*  have  been 
meaiured  uming  EPA  approved  methods. 
and  the  distance  between  each  stack  or 
vetit  and  the  nearest  resident  is  greater 
than  3  times  the  diameter  of  the  stack  or 
Lent 

2  If  the  concentration  of  any 
radionuclide  released  from  the  facility  is 
less  than  the  value  listed  Ln  Table  2.  the 
facility  IS  in  compliance   If  a  facility 
releases  multiple  radionuclides,  and  the 
sum  of  the  concentration  of  each 
radionuclide  divided  by  its  limiting 
concentration  from  Table  2  is  les«  than 
unity,  then  the  facility  is  in  compliance. 

•*   \'( ^ HP  Screening  \f ode! 

The  procedures  described  m  National 
(".ouncil  on  Radiation  Protection  and 
Measurement  Commentary  No   3 

S<:reening  Tei.hniques  for  Determining 
Compliance  with  Environmental 
Standards"  may  be  used  to  determine 
the  dose  to  members  of  the  general 
public  from  emissions  of  radionuclides 
to  the  atmosphere 

5   The  COSfPL  Y  Computi-r  C.xie 

The  COMPLY  computer  code  may  be 
used  to  determine  compliance  with 
Sutipart  1  The  compliance  model  in  the 


COMPLY  computer  code  may  be  used  to 
determine  the  dote  to  members  of  the 
general  public  from  emissions  of 
radjonuclides  to  the  atmosphere.  The 
comphance  model  contains  more 
radionuclides  than  the  current  version  of 
NCRP  Commentary  Ho.  3. 

Table  2  —Concentration  Levels  for 
Environmental  Compi-iance 


r»rta 

Conc«ritr»-  , 

Bon  (O/ 

m') 

rfcia 

Concao- 
iraoon  (&/ 
m») 

Aft-nOm 

7t-14 

K/-R5    

7E-07 

Am  241 

2E-15 

Kf-aSm 

iE-oe 

Af-41 

1E-09 

K/-87 

3E-00 

Au-19e 

1E-11 

Mn-54 

2E-13 

Ba  140 

lE-12 

Mo-ee 

8E-12 

G14 

4E-12 

N«-24 

Nb-8S 

2E -n 

Ca-144 

7E-13 

2E-12 

Cn»-a44 1 

4E-15 

Nk«3 

iE-n 

ahao    -  . 

2E-14 

P>32      

7E-14 

0-51 

5E-11 

Fifc-JIO 

3E-15 

0»-194 

2E-14 

Po-210 . 

8E-15 

CM37 

2E-14 

Ru-103 

2E-12 

Eu-154 

2E-14 

S-35  

5E-13 

Fa- 68 

8E-13 

Sb-124 -_. 

Sc-4« 

4E-13 

G»«7 

8E-11 

4E-13 

Gd-iS2 

2E-14 

Sa-75 

4E-13 

H-S    _.... 

4E-oe 

So-113 

5E-13 

H«  181 

2E-12 

Sr-ftS 

8E-13 

tV197 

2E-11 

Sr-90  

2E-14 

Hg.203        . 

9E-14 

Tc-e6m  

1E-13 

1  i?3    

1      5E-10 
9E-14 
'      3E-9 

Tc-M  

Tc-89m 
W-187   

2E-13 

I  !76 

2E-« 

1  131 

2E-11 

kvl  13m 

3E-09 

Xa-133 

5E-e 

k  192 

8E-13 

X»-133m 

7E-9 

K-40 

3E-14 

Xa-135 

1E-8 

Kf  a3m 

j     9£-oe 

Zrv66 

1 

'       7E-14 
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Pn)tei;tion  and  Measurement.  "Screening 
Techniques  for  Determining  Compliance  with 
Fjivironmental  Standards",  NCRP 
Commentary  No  3,  Revision  of  January  1989, 
[V9.  Doc-  89-5054  Filed  3-e-89-.  8  45  ami 
MUJNQ  coot  mm  so  m 
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AOMINISTTIATIVE  COMMfTTEE  OF 
TME  FEDERAL  REGISTER 

1  CFR  P«rt«  2,  3,  5,  ».  7.  i,  ».  10.  1 1.  12, 
15.  1«.  17.  1$,  19.  20.  21  and  22 

Update*  and  Changes  to  Publication 
Proceduree;  Final  Rule 

AOCMCY:  Administrative  Committee  of 
the  FetltTHl  Reginter 
ACnOM:  Final  rule. 

SUJMlAJrr  Tha  A()mini»trntive 
Committee  of  the  Kederal  Register 
(ACKR)  la  updafinj?  id  regulations  fur 
the  Office  of  the  Federal  Register  {OW.] 
puhllciition  system  to  clanfy  certain 
poliaes  and  reflect  current  priK;edure« 
Thene  amendments  concern  availability 
of  on*  publications,  procedure  and 
timing  of  rtjgular  schetlule,  reinstatement 
of  expired  regulations,  effective  dales 
and  time  peno<is.  and  technical 
amendments  TThe  action  is  intended  to 
impmve  publication  pr<K;edures  and 
Iwtter  serve  agencies  and  the  public. 
trrmcrmm  datv:  Apnl  ft,  l«89 
FOM  pmrmcn  impommatiom  contact: 
Fnincei  M(.l)«nald  or  Sandra  McJ.i'an 
(2021  52:^-«534 

■urriiiwifTiinr  hifo«imatk>ic  In  the 
Federal  ResUter  of  August  9.  1988  (S3  FK 
29090)  the  ACFR  prijposed  to  amend 
some  uf  lis  regulations  to  clanfy  certain 
policies  and  to  reflect  current 
procedures   All  comments  received  wrer* 
from  Federal  agencies  with  the 
exception  of  one  r^imment  from  a  Stale 
agency  The  ACFR  has  analyzed  all  the 
comments  and  based  on  them,  has  maile 
several  changes  to  the  regulations  as 
profKJseii 

AvailabUlty  of  OfHce  of  the  Federal 
Register  Publications 

No  comments  were  receive*!  on  the 
ACF'R's  proposed  consolidation  and 
updating  of  regulations  concerning 
availability  of  OFR  publications 

The  F'ederal  Register  Act  gives  the 
ACF"R  the  authonty  to  regulate  the 
number  of  copies  of  OFR  publications  to 
be  distnbuted  without  charge  to 
members  of  the  Covemment  for  official 
use  and  to  be  made  available  for 
purchase  by  the  public.  (44  U  S  C.  1506) 

The  ACFTl  Is  amending  its  regulations 
by  consolidating  all  information  on  the 
availability  of  OFK  publications  in  a 
new  Sub<;hapler  D  consisting  of  two 
parts.  Parts  11  and  12.  Information  on 
subscriptions  and  ofHciai  distribution 
within  the  Federal  Covemment  is 
presently  dispersed  throughout  Chapter 
1.  with  Information  located  in  1  CFR  3  4. 
1  CFR  Part  7,  1  CVH  6  8.  1  CFT<  9  3,  1  CFTt 
10  4.  and  1  ere  10  14 


The  consolidation  of  all  regulations 
concerning  the  availability  uf  OFR 
publications  provides  a  central, 
convenient  source  of  information  for 
users  of  OUR  publications  Additionally. 
future  revision  of  these  consolidated 
regulations  is  simplified. 

S<5me  of  the  regulations  consolidated 
in  Subchapter  D  are  out  ofdate  The 
ACFTl.  therefore,  revises  these 
regulations  The  regulations  are  also 
restructured  and  reworded  for 
consistency  Since  several  OW, 
publications  are  now  available  in  paper. 
mlcjofich*.  and  magnetic  tape  forms, 
some  of  the  regulations  are  clarified  to 
identify  the  specific  form  to  which  the 
text  applies  Also,  present  regulations 
pnivide  that  various  OFR  publications 
are  distributed  m  the  number  needed. 
without  charge  to  members  of  the 
Ckivemment  for  official  use.  The 
provision  of  these  copies  is  based  on  a 
written  n»quest  to  the  Director  of  the 
Federal  Register,  therefore,  this 
prticedure  is  included  when  applicable 

The  availability  of  the  slip  laws  and 
the  US.  Statutes  at  Large  is  not 
controlled  by  the  ACFR  and  therefore 
information  on  their  availability  is  not 
included  in  the  new  Part  11.  In  addition 
to  paper  and  microfiche,  the  Federal 
Register,  the  Code  of  Federal 
Regulations  [CFR).  and  The  United 
States  Covemment  Manual,  are  now 
available  in  magnetic  tapes  The  current 
pnces  and  availability  of  these  magnetic 
tapes  are  added  In  the  new  Part  11. 

The  monthly  Federal  Register  Index 
and  the  LSA  (List  of  CFR  Siections 
Affected)  are  Included  with  each 
Federal  Register  subscription  and  each 
official  distribution.  Statements  to  this 
effect  have  been  added  in  the  new 
(I  11.2  and  12.1(e).  Additionally,  the 
monthly  Federal  Register  Index  and  LSA 
are  available  as  separate  subscriptions. 
A  regulation  on  subscription  to  the  LSA 
is  added  at  8  U  8.  A  regulation  on 
subscjiption  to  the  monthly  Federal 
Register  Index  is  redesignated  from 
i  3  4(b)(8)  to  I  11  a 

Regulations  Affected  by  Court  Dedaioo 
or  Act  of  Congrees 

The  ACJ-T*  proposed  |  8.10  to 
emphasize  the  requirement  that  agencies 
publish  dcKuments  in  the  Federal 
Register  when  their  regulations  are 
affected  by  a  court  decision  or  an  Act  of 
Congress.  The  Federal  Register  Act  at  44 
use.  1510  requires  that  the  CW. 
contain  agency  regulations  having 
general  applicability  and  legal  effect 
that  are  relied  upon  by  the  agency  in  the 
discharge  of  its  functions  and  are  in 
effect  as  of  certain  dates  specified  by 
the  ACFR  Section  1510(e)  specifically 
contemplates  a  system  wherein  agencies 


pubhsh  documents  in  the  Federal 
Register,  as  necessary,  to  amend  the 
CFR.  The  CFR  together  with  these 
documents  are  prima  facie  evidence  of 
the  text  of  the  n-gulations  and  the  fact 
that  they  are  in  effect  on  and  after  the 
revision  date  of  the  CFTR  volume 

Although  agency  commenters 
acknowledged  their  responsibility  for 
keeping  their  regulations  current. 
proposed  i  8.10  created  a  great  deal  of 
confusion  as  to  how  to  comply  with  the 
rule  in  various  fact  situations  that  may 
arise. 

In  view  of  the  agencies'  difficulties  In 
interpreting  the  proposed  }  8.10,  the 
ACFR  believes  it  may  not  be 
appropriate  to  set  out  a  general  rule  that 
would  be  applicable  to  widely  varying 
facta  and  circumstances  surrounding 
particular  court  decisions  and  statutes. 
Moreover,  proposed  §  8.10  is  somewhat 
redundant  in  view  of  the  fact  that  the 
ACFR  IS  amending  9  8-1  to  more 
precisely  mirror  the  language  of  44 
U.S.C.  1510  providing  that  the  CFR 
contain  regulations  having  legal  effect. 
As  discussed  previously,  the 
requirement  that  the  CFR  contain 
documents  having  legal  effect  places 
responsibility  on  each  agency  to 
expeditiously  amend  its  regulations 
whenever  the  regulations  are  rendered 
ineffective  in  whole  or  in  part  by  a  court 
decision  or  an  Act  of  Congress. 

Filing  for  Public  InspectioD  and 
Publkatian  Schedules 

The  Federal  Register  Act  of  1935 
provides  for  an  official  publication 
called  the  Federal  Register  in  which  all 
rules  and  regulations  of  Federal 
agencies  shall  systematically  and 
uniformly  be  publiahed.  Under  that  Act. 
the  AC¥H  is  charged  with  regulating  the 
"manner  and  form"  in  which  the  Federal 
Register  shall  be  pnnted.  (44  US  C. 
1506(3)) 

The  ACre  provides  a  regular  schedule 
for  filing  for  public  inspection  and 
Federal  Register  publication  in  1  CFR 
17.2.  Section  17.2(a)  presently  provides 
that  receipt  of  a  document  by  the  OFR  in 
the  ordinary  course  of  business  (8:45 
a.m. -6:15  p.m.)  is  considered  to  be  a 
request  for  filing  for  public  inspection 
and  publication  on  the  regular  schedule, 
that  IS.  3  working  days  later. 

Before  a  document  can  be  scheduled 
for  filing  for  public  inapeclion  and 
publication,  it  must  be  reviewed  to 
ensure  that  it  meets  publication 
requirements  set  out  in  1  CFR  Chapters  I 
and  II.  When  documents  are  submitted 
late  in  the  afternoon,  the  amount  of  time 
available  for  processing  is  aeverely 
decreased.  As  long  as  the  number  of 
documents  submitted  late  in  the  day 


waA  sbaU.  thM  did  aot  pose  a  prvblan 
for  the  pitetioft  aad  overall  productiea 
of  tfaa  FaJaril  ""g**^*  Experience  okm 
a^Mwa.  however,  that  so  many 
documenU  arc  being  aubmitted  lale  in 
the  afternoon  that  assigning  the  3-day 
pubHcation  schedule  taz  documents 
received  late  in  tlie  day  m  not  practical 
and  does  not  alTaw  efficient  ase  of 
editoriaf  and  printing  staff  resooroes. 

This  rsfe  changes  tbe  deadline  tar 
receiving  dotraroenfs  far  filii^  fc»r  puMTc 
inspection  aod  poblfcafron  on  the 
regxrfar  3-dsy  scbedlde  to  ZOO  p.m. 
Uocumeiits  recetverf  after  2.-00  p  jn. 
receive  tlie  next  working  day's  regular 
fifing  for  pobKc  hrepection  and 
publicatisR  seftevfele.  The  2.-00  pjrL 
deadKne  greatfjr  iiapic^cs  tlie  sitaatHm 
created  by  a  large  number  of  rfoemiente 
■■baiitted  late  in  tke  afternoon  and 
attewe  for  a  more  efficient  pradactioa 
process. 

Oma  comneatcr  suggested  ckanging 
the  2:00  puK.  di  iiiiJiM  for  receivii^ 
documcniB  for  pubtieatioo  oa  like  rcgalar 
3-dby  srfcejaie  to  a  later  cutoff  tiaae  in 
order  to  aocoBumdBte  the  use  ol  agency 
shuttles  afiei  knckOaae.  Tke  ACFE 
cannot  now  tke  daadti^  back  i 
ensure  Iha*  ^tt  OPK  has  i 
for  p» 

White  I 

remgpJTBS  that  rcqunng  racaipt  of 
docuraeate^ZiaQpLm.  tn  nanRfir  fnr 
(JFR's  regular  achoduie  may  accessilate 
certain  agency  administrative 
adjustments,  it  believes  that  the  overall 
benefits  justify  this  change.  Emergency 
processing  of  docnnients  wifl  continue  to 
be  offered  as  provided  in  1  CFR  17.3  and 
new  S  9  T7.5  and  17.6. 

One  coumienter  expressed  concern 
that  the  2:00  p.m.  deadline  for  leueiviiig 
dociHn«RtB  for  dte  reguiar  3-dey 
Echedaie  nigtrt  change  the  OflTs 
current  practire  on  "emergency  filings". 
I'he  eomnaeflfer  arged  that  this  cmrenl 
practice  en  emergency  filings  be 
codified  n  1  CFR  17.2.  Tbe  eonunenfer 
furthcf  soggevted  liiot  tiic  provision  tbat 
a  docamenf  i»  ftted  only  after  it  has  been 
received  proceseeck  and  aasigaed  a 
public«tu3a  dote  be  incladed  in  1  CFR 
17.2. 

The  part  heading  for  Part  17  has  been 
revised  lo  reod  "FikBg  fior  Public 
Inopectioa  and  PublicalioB  Scbedalcs" 
and  several  sectioBS  in  the  [^art  kave 
been  revised  to  clanfy  the  difiereiice 
between  the  regular  and  emergeocy 
schedules  fenr  filmg  for  public  inapectton 
and  the  reader  aad  emergeocy 
schedules  for  pufaAicotien. 

la  respoose  to  the  cotaiaenters' 
auggeatione,  a  new  pora^aph  is  added 
to  I  17^  stating  tkat  each  document 
received  ahaJd  be  filed  for  public 
inspectioo  oaly  after  it  has  been 


received,  paocassed  aod  ssi^^ii  d  a 
puUicatioB  dote  Alao,  lampnge  ia 
added  to  dari^  tkat  tke  aectiaB 
provides  tor  both  the  reydac  sckedide 
for  filing  for  paUic  iwapectioB  and  the 
regMlar  achedui*  foe  pablicatioiv. 

New  S  S  17.5  and  17.A  are  added  to 
codify  tbe  OFR**  ameat  practice  on 
emergency  filing  foi  public  iaspoctaoo. 

If  an  agency  wiakcs  to  prevido 
immediate  notsco  to  tbe  puUic  of  a 
documeaf  ■  coBtexUs,  tiia  ageoQi  may 
request  'wmediatf  pgocraniog  and  filing 
for  public  inspection.  This  ia  koown  as 
emergeaqr  Qliiag  fee  pobiic  iaspectioa.  A 
document  may  be  fifod  fof  public 
iaspee&m  era  tke  -"— ~  day  it  io  received 
if  tkefe  is  sufficient  ttoie  for  tke 
documeat  to  be  botk  processed  and 
assigned  a  puklication  d^e  by  the  CffH 
stoS  aad  injected  by  die  pubhc  Tbe 
docamcat  leaiasu  or  puhkc  ia^cction 
un^  it  ia  piihli^ied  accetdiBg  to  eilfaet 
tho  ceguluor  daforred  schedule. 

Tke  ACFR  has  aot  provided  in 
regidatkiaa  lot  a  regidar  sckedale  for 
SMnskiof  Act  docaments  io  the  past, 
alUMMigh  tbo  OFR  haa  hiotoncally 
afforded  these  '*~— ■*""*■  an  expedited 
ifhedole  This  nde  formoiizes  tbe  OFR's 
longstaadiag  poliey  at  aaaignaig  a  2-day 
schedule  far  each  carxsctly  submitted 
notice  of  moating  tsaoed  uadoi  the 
"CovenoMBi  ia  tko  SnMhfae  Act"  (5 
VJ&.C.  &32b(ett3H.  la  accordeace  wilk 
lite  OFR'a  exiatiag  policy,  each  Sunshine 
Act  docmait  laeeivcd  before  4c09  p.BL 
is  scheduled  to  ke  publisbed  2  working 
days  Later.  Back  docutacat  received 
after  4i)0  p.m.  ia  sckedaled  U>  be 
puhliakad  3  workiag  daya  later. 

Sunshine  Act  docuraeats  are 
publifihed  hi  a  separate  soctioB  of  the 
Fodnnil  Rociatwr  isder  siaipkfied 
foraiatting  reqiuieiaeots.  This  simplified 
foraaat  allows  aa  agency  to  preseat 
statutorily  required  iaformotion  in  a 
clear  aad  efficieat  Biaimer  while 
providing  pabUe  notice  as  quickly  as 
possible.  The  OFR's  abbreviated  2-day 
schedule  is  available  because  the 
simple,  standardized  format  permits 
quicker  procesain^ 

Reinstatement  of  Expired  Regutafions 

Section  18.16  is  added  to  provide  that 
agencies  may  reinstate  regulations 
removed  from  the  CFR  data  base  which 
have  expired  by  their  o%kra  terms  only  by 
republisiiing  the  regulations  in  full  text 
in  the  Federal  KagistBC.  This  rule  is 
necessary  to  enable  OFR  to  maintain  a 
more  current  CFR  data  baae  aad  to 
promote  an  orderly  system  of 
codificetkm. 

The  additioD  of  this  nde  was 
proBiptecl  by  agency  requests  seeking  to 
extend  the  efiectivo  dates  of  rules  after 
they  have  expired  by  their  owa  terras 


b\il  prior  to  the  aonuoi  revisioa  date  of 
the  ageaey's  CFR  title,  with  the  aim  of 
avoKKng  r^ubkcatioa  of  roastated 
rules  in  foil  text  in  tko  raderai  lagiatrir 

Howvever  iU-adviacd  ttns  netkod  of 
reinstating  nsfos  is  fo  tenia  of  good 
ndemaking  firactice,  the  ACFR  finds 
tbsi.  aa  a  practical  laatter,  it  la  not 
possiUe  for  agcndea  to  leiy  oa  tke 
revision  data  ^  tke  CFB  titfo  afiected  as 
the  dcadkne  for  retreat ti  sal;  renntata^ 
3«pired  mlea.  The  tendency  of  some 
agencies  to  foil  back  on  CFR  revisioD 
dates  aa  a  last  resort  for  rrviviog 
regofotiooa  coofhcts  with  Onrs 
praceduiaa  for  lydiitiag  tbo  CFS. 

Under  the  FsAiat  Regiater  Act  44 
U.S.C.  1510(c).  the  ACnt  io  ao«orized  to 
regulate  tke  codificadea  of  the  CFK  with 
a  view  to  keeping  tbe  Code  ae  current  as 
practicabie.  In  crder  to  compile  and 
issue  revised  cations  of  tiie  CFR  in  a 
timely  fashkm.  the  OFR  nrast  update  the 
CFR  data  baee  ob  a  regular,  if  not  daify 
basis.  Once  defmjct  regaJations  are 
removed  firon  the  data  base,  the  only 
practical  means  of  reinstating  them  m  to 
repoblirit  them  in  fid!  in  the  Federal 

As  originally  proposed  1 18.19 
conteinpta ted  a  complete  ban  en 
retroactive  rcmatatemcBt  of  expired 
regulations.  Tlio  ACFR  cputlimes  to  hold 
that  good  mleiaakiiig  practice  calls  for 
expired  legulutiona  to  be  repnbfished  in 
full.  However,  the  ACFR  pecogiuATS  that 
in  those  instances  in  which  it  is  stfU 
possible  for  text  to  be  retrieved  from  tbe 
CFR  data  base,  the  decision  of  whether 
to  reinstate  regulations  by  retroactive 
amendment  or  by  fuD  text  republication, 
is  best  left  to  the  discretion  of  the 
individual  agency. 

Commenters  who  cited  the  annual 
re\'i8iQn  date  of  the  CFR  tilie  affected  as 
the  appropriate  termination  pomt  for 
reinstating  expired  regulations  shooid 
be  aware  that  the  CFR  data  base  is 
subject  to  continuous  u;>dating  to  keep 
pace  with  changes  in  Federal 
regulations.  It  is  the  status  of  the  text  in 
the  regxilarly  updated  data  base  &t  any 
given  time  that  determines  whether  ao 
expired  rule  may  be  reinstated,  rather 
than  the  revision  date  of  the  CFR  title 
This  procedure  is  oecesaary  to  ensure 
that  new  revisions  of  the  CFR  are 
delivered  on  a  prompt  ba&is. 

Commenters  should  also  bear  ui  mind 
that  the  once  yearly  revisKMi  of  the  CFR 
is  a  minimum  standard.  The  ACFR 
proposed  i  18.16  to  accomoKxiate  tbe 
prospect  that  the  CFR  auiy  be  made 
available  in  a  more  frec^enily  updated 
form  ia  the  fntnre. 

As  originally  proposed.  1 18.16  did  not 
define  the  term  "expired"  withia  tite 
reguialory  text  Several  commenters 
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wrre  confused  ai  to  the  typ<  of  expired 
maleriMl  to  which  |  18  16  applies.  To 
clarify  the  fiKu*  of  |  IMfl.  the  ACFR 
modified  the  rule  language  to  limit  the 
applicatioa  of  |  1S.1B  to  regulations 
which  have  "expirwd  by  their  own 
termi"  With  this  modification  it  should 
be  clear  that  |  18.16  narrowly  apptips  to 
rules  of  expressly  limited  duration 
which  have  expired  under  the  terms  s«t 
out  in  the  effective  dates  section  of  the 
preamble  or  in  the  text  of  the  rule  Itself 

Another  misperception  among 
commenters  relates  to  rules  which  are 
currently  being  enforced  but  only  have 
application  with  respect  to  past  years 
For  example:  the  IRS  retains  rules  in  the 
CFR  applicable  to  obligations  and 
liabilities  ansing  in  past  tax  years;  the 
Kederal  Crop  Insurance  Corporation 
carries  rules  relating  to  past  crop  years, 
the  hlealth  Care  Financing 
Administration  has  regulations 
(onceming  Medicare  and  Medicaid 
l)enefits  and  payments  which  are 
applicable  within  various  time  penods. 
and  the  National  Highway  Traffic  Safety 
Administration  retains  safety  and  fuel 
economy  rules  relating  to  a  number  of 
past  model  years 

These  types  of  currently  enforceable 
rules  having  pnor  application  periods 
are  not  rules  of  expressly  limited 
duration  as  contemplated  by  i  18.16. 
Agencies  may  continue  to  carry  rules 
such  as  these  in  the  CFR. 

Another  commenter  opposed  prompt 
removal  of  expired  regulations  from  the 
CFR  data  base  on  the  basis  that  removal 
should  only  be  made  at  the  agency's 
initiative  The  ACFR  points  out  that 
OFR  does  not  remove  regulations  on  its 
own  initiative  Section  18  16  refers  to 
regulations  of  expressly  limited  duration 
that  have  expired  by  their  own  terms 
Removal  of  such  regulations  is  self- 
executing  in  the  sense  that  when  the 
OFR  finds  It  necessary  to  delete  such 
material  from  the  CYR  data  base,  it  Is 
■imply  carrying  out  an  agency's  original 
instructions.  These  instructions  are 
found  In  the  effective  dates  section  of 
the  preamble  or  in  text  of  the  rule  Itself 

II  should  b«  noted  that  |  21.6  already 
requires  agencies  to  submit  notiricatlun 
by  document  for  publication  in  the 
FadaraJ  RegMar  when  a  codified 
regulation  expires  Although  the 
proc«dure  for  removal  under  |  21.8 
might  seem  to  be  inconsistent  with  the 
procedure  inherent  in  |  18.16.  in 
practice.  OVU  will  only  implement  an 
agency's  original  removal  Instructions 
as  a  last  resort  when  the  agency  has 
failed  to  submit  timely  notification  as 
required  by  |  21  6  The  ACFR  views 
these  two  procedures  not  as 
contradictory  provisions,  but  rather  a*  a 
necessary  redundancy  to  ensure  that  the 


FR/CFR  publication  system  Is  currently 
updated.  While  the  addition  of  |  18.16 
will  enable  the  OFR  to  work  toward  a 
more  current  data  base,  the  ACFR 
stresses  that  it  continues  to  be  the 
agencies'  responsibility  to  follow  {  21  16 
to  keep  the  CFR  current. 

Several  commenters  objected  to 
i  18.16  by  citing  the  expense  of 
republicjition.  The  ACFR  acknowledges 
that  its  requirfrment  of  full  text 
rf>publication  could  result  in  higher 
printing  costs  in  some  cases  However, 
such  costs  are  largely  avoidable  when 
agencies  monitor  their  regulations  and 
make  timely  amendments. 

Some  commenters  noted  that  there  are 
circumstances  in  whirii  it  is  not  possible 
for  an  agency  to  amend  its  regulations 
until  after  the  expiration  date  has 
passed  To  address  this  concern  as  well 
as  cost  considerations  cited  above,  the 
ACFR  motiified  |  18.16  to  require  that 
agencies  republish  expired  regulations 
in  full  text  when  the  OFR  has  in  fact 
deleted  the  regulations  from  the  CFR 
data  base  Agencies  should  consult  with 
the  Om  to  determine  the  status  of  the 
text  of  regulations  being  reinstated.  This 
should  be  done  before  the  reinstatement 
document  is  submitted  to  agency 
officials  for  clearance  and  signature 

Even  though  under  the  new  1 18.16 
avoidance  of  full  text  republication  may 
still  b«  possible  in  some  instances,  the 
ACFR  continues  to  strongly  recommend 
that  agencies  publish  rules  In  full  when 
reinstating  expired  regulations.  This 
prt)cedure  unambiguously  satisfies  the 
legal  requirements  for  rulemaking  and  is 
clearly  the  most  convenient  for  users  of 
the  FR/CFR  publication  system. 

One  commenter  raised  the  issue  of 
court  ordered  stays  affecting  regulations 
that  are  due  to  expire.  The  commenter 
correctly  pointed  out  that  OFR  would 
not  necessarily  be  aware  of  such  couri 
orders.  The  ACFR  responds  by  noting 
that  It  is  the  responsibility  of  the  agency 
to  keep  OFR  informed.  (See  1  CVK 
ia.l7(c)  )  There  should  be  no  difficulty  in 
preserving  stayed  regulations  in  the  data 
base  if  agencies  are  conscientious  in 
alertlno  OFR 

Finally,  one  commenter  requested 
clarification  as  to  whether  a  document 
that  republishes  reinstated  rules  in  full 
should  be  a  proposed  or  final  rule  The 
extent  to  which  the  notice  and  comment 
provisions  of  the  APA.  5  U.S.C  551  el 
»fq.  apply  to  reinstated  rules  is  a 
question  that  is  within  the  individual 
agency's  discretion  to  determine 

Effsctive  DatM  and  Tuxm  Pniods 

In  1  CYV.  18.17.  paragraph  (a)  is 
revised  In  accordance  with  the  OFR's 
current  practice,  to  reflect  the  fact  that 
many  agencies  now  rely  on  computed 


dates.  The  ACFR  no  longer  expresses  a 
preference  for  documents  setting  forth 
dates  certain  over  documents  setting 
forth  time  periods  measured  by  a  certain 
number  of  days  after  publication. 

One  commenter  suggested  that  the 
ACFR  revise  1  CFR  18.17(a)  by  using  the 
words  "rule  document"  rather  than 
"document "  and  "shall"  rather  than 
"should".  The  ACFR  does  not  agree  with 
either  suggestion.  Paragraph  (a)  applies 
not  only  to  rule  but  also  proposed  rule 
and  notice  documents  which  contain 
either  a  date  certain  or  a  time  period 
measured  by  a  certain  number  of  days 
after  publication  in  the  Federal  Register. 

Paragraph  (a)  does  not  require  a 
specific  date  or  time  penod  measured  by 
a  certain  number  of  days  after 
publication,  because  such  a  requirement 
would  be  inconsistent  with  the  fact  that 
some  effective  dates  are  dependent 
upon  Congressional  action.  Thus,  the 
term  "shall"  is  not  appropnate. 

The  ACFR  received  5  comments  on 
paragraph  18.17(c)  which  would  require 
an  agency  to  promptly  pubhsh  a 
document  in  the  Federal  Register 
announcii^  an  effective  date  In  the 
event  an  act  of  Congress  or  court 
decision  establishes  or  changes  the 
effective  date  of  an  agency's  regulation. 

One  commenter  wanted  a  clarification 
of  the  term  "court".  The  word  "Federal" 
has  been  added  to  make  that 
clarification. 

Two  commenters  were  concerned 
about  publishing  a  document  prior  to  a 
final  determination  by  a  court  of  last 
resort.  To  meet  this  concern,  the  word 
"dispositive"  has  been  added  to  the 
regulation. 

One  commenter  was  concerned  that 
the  regulation  would  be  inconsistent 
with  the  notice  and  comment 
requirements  of  the  APA.  5  U.S.C.  553. 
This  rule  is  not  inconsistent  with  the 
APA,  The  documents  required  to  be 
published  in  the  Federal  Register  under 
1  CFR  1M7  are  ones  in  which  there  is 
no  discretion  on  the  part  of  the  agency 
and  therefore  nothing  for  the  public  to 
comment  on  in  accordance  with  5  U.S.C. 
5S3. 

The  responsibility  for  keeping  agency 
regulations  current  and  consistent  with 
relevant  acts  of  Congress  and  court 
orders  rests  with  each  agency.  The  APA 
requires  that  agencies  provide  notice  of 
rulemaking  by  means  of  publication  in 
the  Federal  Register  The  ACFR  takes 
the  position  that  notice  of  a  change  to  a 
regulation's  effective  date  is  an  integral 
element  of  any  rulemaking.  Therefore, 
any  change  to  an  effective  date  due  to 
act  of  Congress  or  court  order  should  be 
published  in  the  Federal  Register 


Another  commenter  pointed  out  that 
not  only  acts  of  Congress  but  also 
Congressional  action  can  establish  an 
effective  date.  For  example,  son^a 
agencies  must  submit  their  regulations 
for  Congressional  review  for  a  specified 
period  of  time  based  on  days  Congress 
is  in  session.  The  regulation  has  been 
expanded  to  also  include  Congressional 
action. 

The  OFR  has  received  agency 
rulemaking  documents  that  contained 
effective  dates  dependent  upon 
Congressional  action.  Additionally, 
court  orders  or  acts  of  Congress 
occasionally  establish  or  change  the 
effective  date  of  an  agency's  regulation. 
In  either  of  these  instances,  the  public  is 
only  made  aware  of  the  changes  in 
effective  dates  in  a  timely,  convenient 
manner  if  the  agency  publishes  a 
Federal  Register  document.  Clearly  the 
public  has  an  interest  in  knowing  the 
date  on  which  compliance  with  agency 
regulations  becomes  mandatory.  In  most 
cases,  the  public  can  rely  on  the  FR/CFR 
system  to  supply  the  effective  date  for 
any  regulation. 

In  the  past  the  OFR  has  received  a 
few  agency  documents,  which  contained 
both  an  effective  date  dependent  upon 
Congressional  action  and  language  to 
the  effect  that  persons  interested  in  the 
effective  date  of  the  regulations  should 
call  the  agency's  contact  person.  Such 
an  added  burden  upon  the  regulated 
public  is  unhelpful  and  unnecessary 
when  Federal  Register  publication  is 
available  and  required  as  the  source  of 
legal  notice  of  rulemalcing  by  the  APA. 

Furthermore,  a  practical  consideration 
includes  the  burden  such  a  vague 
effective  date  places  on  OFR  editors 
updating  the  annual  CFR  volumes. 
When  agency  documents  refer  the 
public  to  the  agency  for  a  regulation's 
effective  date,  OFR  editors  must  call  the 
agency  to  discover  the  status  of  each 
such  regulation  prior  to  updating  the 
yearly  revision  of  the  CFR  volumes. 
Thus,  the  OFR  as  well  as  the  public, 
must  go  outside  the  FR/CFR  system  to 
discover  the  current  status  of  these 
regulations. 

A  second  consideration  is  the  ACFR's 
goal  to  improve  Federal  agencies'  access 
to  the  most  current  text  of  the  CFR.  In 
order  to  implement  this  goal  and 
maintain  an  orderly  scheme  of 
codification,  the  OFR  editors  must  know 
the  effective  date  of  each  regulation. 

This  regulation  satisfies  the  legal 
requirements  for  rulemaking,  relieves  a 
presently  existing  burden  on  the  public, 
helps  maintain  an  orderly  system  of 
codification,  and  is  compatible  with 
ACFR's  plans  to  fully  implement  a 
currently  maintained  data  base.  For 
these  reasons,  the  ACFR  amends  1  CFR 


18.17  by  adding  a  new  paragraph  (c)  to 
require  that  an  agency  promptly  publish 
a  document  in  the  Fedoal  Register 
announcing  the  effective  date  in  the 
event  an  effective  date  is  dependent 
upon  Congressional  action,  or  an  act  of 
Congress  or  a  dispositive  Federal  court 
decision  establishes  or  changes  the 
effective  date  of  an  agency  regulation. 

Updating  RegulaticMU 

The  ACFR  has  the  statutory 
responsibility  for  maintaining  the  entire 
FR/CFR  pubUcation  system  and 
preserving  its  practical  usefulness.  This 
govemmentwide  responsibility  requires 
that  the  ACFR  issue  regulations  that  will 
ensure  and  facilitate  access  to 
Government  documents. 

Some  of  the  regulations  in  1  CFR  are 
simply  out-of-date.  The  ACFR,  therefore, 
is  removing  or  amending  these 
regulations  to  reflect  current  publication 
procedures. 

The  ACFR  received  several  comments 
supporting  the  proposal  to  update  its 
regulations  and  expressing  appreciation 
to  the  OFR  staff  for  its  document 
drafting  and  reviewing  services. 
Through  this  consultative  process,  the 
OFR  staff  will  continue  to  work  with 
agencies  to  resolve  their  document 
drafting  problems. 

The  ACFR  makes  a  nomenclature 
change  in  1  CFR  2.3.  The  change  corrects 
the  name  of  the  OFR's  parent  agency  to 
the  National  Archives  and  Records 
Administration. 

Some  of  the  regulations  in  1  CFR  are 
gender  specific.  Sections  that  contain 
gender  specific  terminology,  1  CFR  2.4, 1 
CFR  5.3, 1  CFR  9.1, 1  CFR  16.2. 1  CFR 
16.3, 1  CFR  16.4, 1  CFR  17.4, 1  CFR  18.7, 1 
CFR  20.1, 1  CFR  21.14,  and  1  CFR  21.42 
are  amended  to  eliminate  gender 
specification. 

The  tide  of  "The  United  States 
Government  Manual"  is  corrected  in  1 
CFR  2.5, 1  CFR  9.1,  the  Part  heading  of  1 
CFR  Part  20,  and  1  CFR  20.1.  Also,  the 
"Federal  Register  Index"  and  the  "LSA 
(List  of  CFR  Sections  Affected)"  are 
added  to  the  list  of  publications  in 
paragraph  (c)  of  1  CFR  2.5. 

The  ACFR  makes  minor  technical 
changes  to  1  CFR  3.2  and  to  the  section 
heading  of  1  CFR  3.3.  One  conunenter 
suggested  that  the  word  "filed"  in  1  CFR 
3.2(b)  be  replaced  with  the  word 
"available".  The  ACFR  defines  the  word 
"filing"  In  S  1.1  of  its  regulations  as 
"making  a  docimient  available  for  public 
Inspection  at  the  Office  of  the  Federal 
Register  . . .".  The  addition  of  the  phrase 
"for  public  inspection"  after  the  word 
"filed"  or  "filing"  in  1  CFR  5.Z  5.3,  and 
18.4  is  consistent  with  the  ACFR's  use  of 
the  word  "filing"  throughout  its 
regulations.  The  ACFR  has  clarified  the 


usage  of  the  term  "filing"  under  the 
Federal  Register  Act  and  will  not  adopt 
the  commenter's  suggested  language 
change  as  the  suggested  language  could 
result  in  confusion. 

The  regulations  at  1  CFR  5.2  and  5.3 
are  clarified  by  adding  the  phrase  "filed 
for  public  inspection"  in  place  of  the 
word  "filed"  in  accordance  with  the 
language  and  content  of  44  U.S.C.  1503  1 
CFR  5.6  is  also  clarified 

The  categories  of  documents  listed  m 
1  CFR  5.9  are  clarified  and  expanded 
when  necessary  to  reflect  the  current 
pubhcation  requirements  of  the  ACFR. 
One  commenter  suggested  that  including 
"general  policy  statements"  in  the  rules 
and  regulations  category  of  1  CFR  5.9Cb) 
is  misleading  since  poUcy  statements 
that  are  not  related  to  any  rule  and  do 
not  have  general  appbcablLty  and  legal 
effect  appear  in  the  notices  category. 
The  ACFR  has  therefore  clarified 
paragraph  (b)  to  include  "general  policy 
statements  concerning  regulations ". 

Another  commenter  asked  why 
temporary  and  interim  rules  are  not 
published  In  the  CFR  or  listed  as  rule 
category  documents  in  1  CFR  5.9.  The 
ACFR  regards  all  permanent,  temporary 
and  interim  rules  simply  as  "rules  " 
under  section  5.9.  publishes  them  in  the 
rules  category  of  the  Federal  Register 
and  codifies  them  in  the  CFR  if  the  rules 
are  in  effect  as  of  the  revision  date  of 
the  CFR  title  affected 

In  1  CFR  6.5,  the  term  "index -digests' 
is  changed  to  "indexes,  digests"  and  the 
section  is  clarified.  The  OFR  pubhshes 
both  indexes  and  digests,  but  not  index- 
digests. 

The  term  "general  applicability  and 
current  or  future  effect "  is  changed  to 
"general  applicabihty  and  legal  effect' 
in  1  CFR  8.1.  This  change  adopts  the 
language  used  in  44  U.S.C.  1505  and  is 
consistent  with  the  ACFR's  language  in 
1  CFR5.Z 

The  language  in  paragraph  (c)  of  1 
CFR  8.3  is  clarified. 

The  Code  of  Federal  Regulations 
Index  now  contains  the  parallel  tables 
of  authorities  and  rules  described  m  1 
CFR  8.5.  The  ACFR  is  updating  and 
clarifying  this  section  to  reflect  current 
practice. 

The  ACFR  is  clarifying  the  section 
heading  of  1  CFR  15.4.  This  section's 
text  pertains  to  the  reproduction  and 
certification  of  copies  of  acts  and 
doomients. 

The  ACFR  is  removing  1  CFR  15.5. 
Information  on  the  availability  of  OFR 
publications  controlled  by  the  ACFR  has 
been  consolidated  in  the  new 
Subchapter  D.  The  availability  of  the 
slip  laws  and  the  U.S.  Statutes  at  Large 
is  not  controlled  by  the  ACFR  and. 
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th«n»fur«,  rtifer«nc«  to  iheir  •vuiUbihty 
Is  r«mov«d. 

An  •ddition  to  1  CYR  ia-2  provide! 
th«t  •gency  luii»on  offlcert  shall  b« 
nvaiUlila  to  dlscuM  docununti 
iubmitted  for  publication  with  the  OFR 
otiitor*  Thii  provUion  ompha«ii»t  the 
imp<irt«nce  the  ACFR  pUc«a  on  thu 
aspect  of  the  Uaiaon  ofncer'i  dutlea 

i"he  word  "agenry"  is  addad  to  the 
t«xt  for  identification  purposes  in  1  CI-'K 
l«2.  1ft  3.  and  IB  4 

The  Om's  pro<,edures  require  each 
agency  requesting  puhiluitlon  on  the 
emergency  schedule  to  submit  its 
request  by  letter  Therefore.  1  Ch'K  1^  4 
IS  rpvised  to  reflect  this  procedure  by 
removing  the  phrase  "if  time  permits" 

The  services  provided  in  1  CFR  1^  5  in 
i;<in|unction  with  the  transmittal  of 
ilocuments  by  telecommunication  are  no 
longer  needml  due  to  the  availability  of 
expedited  mall  services  Therefore,  this 
<!«(  tion  IS  removed 

The  lerm    unusual  tabulations  '  in  1 
(  W.  \-  9.  IS  changed  to    unusual  or 
lengthy  tables"    .additionally   a 
(jfovision  that  the  OFR  staff  will  notify 
Hn  rtgency  if  its  document  must  he 
,i«signeil  to  a  (leferred  s<-.hedule  is  added 
I,.  I  I"'  8  to  reflect  the  Om  s  current 
notification  pn)cedure 

The  regulation  on  submission  of  an 
iinginal  drxument  and  copies  at  \  CFR 
Irt  1  npe<ls  clanfirjitlon  and  correction 
The  provision  for  documents  printed  on 
both  julos  in  J  IH  1  does  not  reflect  the 
(  urreni  (UT*  prai  tice  The  ACFR  is 
amending  |  Irt  1  to  require  that  if  an 
agency  submits  a  dtK,ument  printed  on 
lK)th  sides,  one  of  the  copies  sent  by  the 
agency  must  be  a  collated,  single  sided 
( <ipv  Additionally,  due  to  th* 
rtVHilabilily  of  enpedited  mail  !er\lce8. 
paragraph  |bl  is  out  of  date  and  is 
remove<l   The  footnote  to  1  V.VV.  19  1  Is 
revised  and  updated    Fhe  footnote  s 
reference  to  a  1H72  do<  umeni  Is  removed 
because  it  is  outdated 

The  l)ire<-.tor  of  the  Federal  Kegisters 
p<ilic\  on  i:ombined  category  documents 
is  ilarifieti  in  the  revision  of  1  CFR  1H.2 

Some  of  the  regulations  in  1  O'H 
include  the  term  "rulemaking    as  two 
wonis   The  sections  m  the  regulations 
that  have  rulemakin^i  pnnted  as  two 
words,  1  CVK  IH  2.  1  CF'R  Irt  4,  and  1 
CFT*  22.5.  are  reviseti  to  a  one  word 
spelling 

In  1  cm  1B.3.  a  new  paragraph  (l)  is 
udded  to  clanfy  that  receipt  dales  of 
d()<:ument8  are  determined  at  the  time  a 
signed  original  and  clear  and  lejiible 
copies  are  receive*!   Additionally,  the 
ACra  IS  amending  |  18.J(a)  by  removing 
the  obsolete  option  of  filing  with  the 
Administrative  (Committee 

A  revision  of  1  CFR  18  4  clanfies 
(  ertain  OFR  furmat  requirements 


Paragraph  (a),  containing  the  format 
requlr«ments  for  margins  and  page  sue, 
is  removed  T^a  OFR's  Document 
Drafting  Handbook  it  the  proper  source 
of  tecJjnical  and  editorial  Information 
concerning  OFR's  drafting  requirements 
Additionally,  language  Is  added  to  1 
CFR  18.4  to  reflect  the  fact  that  the  OFR 
does  not  accept  preat  releases  for 
publication  In  the  Fedwai  Regiat«r 

The  ACPTt  revises  and  makes  minor 
technical  changes  to  1  CFR  18.5. 
Obaolete  copying  procedures  are 
deleted  and  paragraph  (c)  is  revised  and 
redesignated  more  appropriately  as  1 
ere  18.3(cl 

An  existirig  incomplete  sentence  Is 
revised  in  1  CPTl  18,6 

The  Acre  revises  1  Cre  18.9  to 
re()uire  that  documents  conform  to  the 
current  edition  of  the  V  S.  Government 
Printing  Office  Style  Manual  in  all 
matters  of  style  The  Style  Manual  is 
intended  to  facilitate  C.ovemment 
printing  and  ensure  editorial  quality 
One  commenter  suggested  that  an 
edition  date  be  set  out  in  the  regulation 
My  art  of  Congress,  the  Public  Pnnter  is 
diithonred  to  determine  the  form  and 
sivle  of  Government  pnnting  Due  to  its 
official  status,  no  confusion  results  from 
specifying  that  the  most  current  edition 
be  used 

Material  on  forms  is  in<,luded  in  1  Cre 
IH  10   Paragraph  la)  is  clanfied  to  reflect 
that  a  clear  and  legible  original  form  or 
illustration,  or  a  clear  and  completely 
legible  reprtiduction  shall  be  included  in 
the  original  document  and  each  certified 
ropy  when  it  is  necessary  to  publish  a 
form  or  illustration.  The  Ore  finds  that 
original  forms  are  often  needed  in  the 
publication  pro<:ess  Copies  of  forms 
occasionally  are  not  completely  legible 
due  to  the  small  print  used  for  some 
portions  of  the  forms 

Obsolete  material  in  (  18,10  Is 
remcjved  and  a  new  provision  is  added 
m  paragraph  (b)  to  provide  that 
documents  containing  tabular  material 
may  be  assigned  to  the  deferred 
publication  schedule  One  commenter 
suggested  that  paragraph  (b)  be  revT.sed 
to  indicate  that    unusual  or  lengthy" 
tabular  material  may  be  assigned  to  the 
deferred  publication  schedule.  This 
suggestion  IS  not  adopted  since 
paragraph  (b)  references  J  17  6  and  this 
language  is  included  in  J  1^  8 

The  Acre  removes  1  Cre  18  11 
because  it  dt)es  not  reflect  the  Ore  s 
current  practii^e 

The  language  in  1  CVR  18  12  is  revised 
and  simplified  One  commenter 
suggested  that  the  proposed  revision  of 
the  intHKiuctory  text  of  1  Cre  18.12(cl 
could  result  in  agency  documents  that 
do  not  adequately  disclose  the  basis  of 
rules  or  respond  to  public  comments  It 


is  the  responsibility  of  each  agency  to 
issue  documents  in  accordance  with  the 
requirements  of  the  APA  and  applicable 
case  law  The  ACFR's  use  of  the  word 
"may"  ensures  that  each  agency  has 
discretion  to  fulfill  the  requirements  of 
the  APA  as  it  sees  fit. 

Material  reflecUng  the  Ore's  current 
procedure*  for  the  correction  of  errors  in 
documents  Is  included  in  1  CFR  18.13.  A 
new  paragraph  (b)  it  added  reflecting 
the  ore  s  procedures  for  filing  for  publ'C 
inspection  and  ultimate  retention  of 
revoking  or  correcting  letters. 

Two  comments  were  received  on 
proposed  1  CFR  18.13.  One  comjnenter 
requested  further  guidance  on  use  of 
correction  letters  and  clarification  of 
paragraph  (a).  Paragraph  (a)  has  been 
revised  to  reflect  the  Ore's  current 
policy  that  minor  corrections  may  be 
made  to  documents  filed  for  public 
inspection,  but  not  yet  published  with  a 
timely  agency  letter,  ELxtensive 
corrections,  however,  may  require 
agency  withdrawal  of  the  document 
from  the  publication  schedule  in  order  to 
prepare  the  correction  The  decision  as 
to  when  changes  necessitate  withdrawal 
of  a  document  from  a  publication 
schedule  is  a  production  determination 
that  It  made  by  the  Ore  staff. 

Another  commenter  asked  how  long 
the  withdrawing  or  correcting  letter 
mentioned  in  1  Cre  IB  13  will  be 
retained  by  the  Ore.  E^ch  letter 
received  under  S  18. 13  will  be  attached 
to  the  document  it  affects  and  retained 
as  long  as  that  document  is  retained. 
The  prescnbed  retention  schedules  for 
rules,  proposed  rules  and  notices  are 
fifteen  years,  five  years  and  one  year, 
respectively 

The  ACre  has  also  replaced  the  word 
'revoking"  with  "withdrawing"  in 
5  18.13  for  consistency  with  the  section 
heading 

The  Acre  removes  1  Cre  18.14 
because  it  does  not  refiect  the  Ore's 
current  procedures  for  correction  of 
errors  in  documents  One  commenter 
was  confused  by  the  removal  of  1  CFR 
18  14  and  requested  that  a  new 
regulation  set  forth  the  Ore's  current 
procedures  for  the  correction  of  errors  in 
documentt  This  had  already  been 
accompliihed  in  }  18  13. 

The  ACre  18  removing  superannuated 
matenal  from  1  CFR  18.20.  Provisions  for 
agency  actions  by  December  31,  1981, 
and  April  1.  1982,  are  no  longer  current 
and  are  removed. 

Part  19,  which  is  based  upon  two 
Executive  orders,  has  been  amended  by 
E  O  12080  The  ACre  revises  the 
current  authority  citation  for  Pari  19  and 
1  cre  19.4  to  reflect  the  addition  of  this 
Executive  order  The  ACre  also  adds  an 


informational  footnote  on  the 
availability  of  the  publication 
"Specifications  for  Descriptions  of 
Tracts  of  Land  for  Use  in  Executive 
Ordert  and  Proclamationt"  to  1  CFR 
19.1. 

The  text  of  1  CFR  20.1  is  restructured. 

In  1  cre  20.3,  the  ACFR  removes  the 
language  requiring  submission  of  charts 
in  duplicate  and  clarifies  other  language 
in  this  section.  It  is  not  the  OFR's 
current  practice  to  require  submission  of 
charts  in  duplicate. 

To  avoid  unnecessary  duplication,  a 
phrase  is  adHed  to  1  CFR  20.4  providing 
that  descriptions  of  administrative  units 
common  to  most  agencies  will  not  be 
accepted  for  pubhcation  in  The  United 
States  Government  Manual. 

In  order  to  reflect  ciurent  OFR 
procedures,  1  CFR  21.1  is  revised  to 
require  each  agency  that  prepares  a 
docimient  subject  to  codification  to 
include  words  of  issuance  and 
amendatory  language  describing  the 
precise  relationship  of  the  new 
provisions  to  the  CFR. 

The  Acre  removes  1  CFR  21 A  and  1 
CFR  21.15.  Neither  section  reflects  the 
ore's  current  procedures. 

It  is  the  practice  of  the  OFR  to  accept 
an  agency  docimient  that  amends  more 
than  one  title,  or  more  than  one  chapter 
of  the  CFR.  Therefore,  the  ACFR 
removes  1  Cre  21.5. 

The  text  of  1  CFR  21,6  is  restructured 
and  language  is  added  to  clarify  the 
ore's  requirement  that  agencies  must 
notify  the  Ore  of  the  expiration  of 
codified  material  by  document  for 
publication  in  the  Federal  Register. 

The  Acre  is  adding  a  new  paragraph 
(c)  to  1  cre  21.8  to  clarify  that  chapter 
and  subchapter  assignments  are  made 
by  the  Ore,  not  by  the  agency.  Two 
commenters  suggested  that  1  CFR  21.8(c) 
be  revised  to  state  that  chapter  and 
subchapter  assignments  are  made  by  the 
ore  after  agency  consultation.  The 
ACre  concurs.  The  Ore  is  responsive  to 
agency  needs  and  has  always  and  will 
continue  to  consult  with  appropriate 
agency  personnel  prior  to  making 
chapter  and  subchapter  assignments. 

In  1  ere  21.11,  the  standard 
organization  of  the  CFR  is  revised  to 
include  a  new  example  of  paragraph 
designations. 

The  reservation  of  numbers  at  the  end 
of  related  parts  or  sections  to  allow  for 
future  expansion  is  an  agency  option. 
Therefore,  the  ACFR  revises  the 
obsolete  requirement  for  agency 
reservation  of  numbers  at  1  CFR  21.12 
and  makes  the  reservation  of  numbers 
optional. 

The  Acre  is  removing  1  Cre  21.13 
because  if  is  not  consistent  with  current 
ore  guidance  to  agencies. 


The  ACFR  is  moving  the  provision 
dealing  with  deviations  from  the 
standard  designations  &om  its  proposed 
location  in  1  CFR  21.11(b)  to  1  Cre 
21.14(a].  Section  21.14  has  an  existing 
provision  for  deviation  from  standard 
cre  designations  and  is  revised  to 
include  a  thorough  description  of  when 
deviations  from  standard  CFR 
designation  will  be  permitted. 

The  ACFR  received  several  comments 
about  proposed  §  21.11(b)  prohibiting 
deviations  from  standard  CFR 
designations  unless  approved  in 
advance  by  the  OFR.  Many  commenters 
asked  for  a  more  detailed  explanation  of 
this  section,  particularly  whether 
existing  ntmibering  deviations  in  agency 
regulations  would  be  permitted  to 
remain  in  the  CFR. 

The  ACre  is  not  requiring  agencies  to 
reach  back  and  rewrite  regulations 
already  in  the  CFR.  However,  the  ACFR 
is  limiting  future  numbering  deviations 
by  permitting  them  subject  to  the  prior 
approval  of  die  OFR.  Approval  must  be 
requested  for  all  final  rule  documents 
that  contain  unusual  numbering, 
including  any  documents  that  amend 
existing  regulations  that  contain  unusual 
numbering. 

In  response  to  commenter's  requests 
for  clarification,  the  ACre  is  adding  a 
description  of  the  procedure  agencies 
should  follow  when  requesting  approval 
of  a  deviation  from  standard  Cre 
designations. 

The  table  of  contents  in  a  document 
must  list  appendix  headings  to  the  part 
or  subpart  in  addition  to  headings  for 
the  subparts,  undesignated  center 
headings  and  sections  in  the  part  as 
described  in  1  Cre  21.18.  The  ACre  is 
updating  1  cre  21.18  by  adding 
appendix  headings  to  the  part  or  subpart 
to  the  list  of  items  that  shall  appear  in 
the  table  of  contents.  This  revision 
reflects  the  Ore's  current  practice. 

The  ACre  removes  1  Cre  21,22.  One 
commenter  suggested  that  1  Cre  21.4, 
21.13,  21.15  and  21.22  be  revised  rather 
than  removed.  These  sections  no  longer 
reflect  the  Ore's  current  editorial  and 
technical  procedures  and  are  removed. 
The  ACre  is  working  towards 
separating  out  purely  editorial  and 
technical  instructions  from  its 
regulations.  The  Ore's  functional 
Document  Drafting  Handbook  is  the 
proper  source  for  nonregulatory 
document  drafting  guidance  to  agencies. 

The  regulation  concerning  placing  and 
amending  authority  citations,  1  CFR 
21.43,  is  clarified  and  corrected  to 
include  the  provision  that  the  authority 
citation  shall  appear  at  the  end  of  the 
table  of  contents  for  a  part  or  after  each 
subpart  heading  within  the  text  of  a 
part 


The  ACre  also  clarifies  1  Cre  21.45. 

The  examples  in  1  Cre  21.52  are 
revised  to  reflect  the  Ore's  format  for 
authority  citations. 

One  commenter  suggested  that 
paragraphs  (a)  and  (b)  of  j  21.52  be 
clarified.  The  ACre  agrees.  The  text  of  1 
ere  21.52  is  restructured  and  language 
is  added  to  clarify  that  citations  to  titles 
of  the  United  States  Code,  may  be  cited 
without  Pubhc  Law  or  U.S.  Statutes  at 
Large  citation.  Citations  to  Public  Laws 
and  U.S.  Statutes  at  Lai<ge  are  optional 
when  the  United  States  Code  is  cited. 

The  undesignated  center  headings  in 
Parts  17  and  22  are  designated  as 
subpart  headings. 

An  editorial  change  is  made 
throughout  Part  22  from  use  of  the  words 
"rule  making  proposals"  and  "notices  of 
proposed  rule  making"  to  the  words 
"proposed  rules".  This  change  is 
consistent  with  the  proposed  rules 
category  of  documents  described  in  new 
1  ere  5.9.  To  conform  with  this  editorial 
change,  the  part  heading,  table  of 
contents,  and  subpart  headings  in  Part 
22  have  been  revised. 

It  is  no  longer  necessary  to  place  the 
cre  citation  referred  to  in  1  Cre  22.6  in 
brackets.  Obsolete  language  requiring 
the  use  of  brackets  is  removed 

Procedural  Matters 

This  is  not  a  major  rule  as  defined  by 
Executive  Order  12291,  The  rule  has  no 
impact  on  small  entities  as  described  in 
the  Regulatory  Flexibility  Act.  (5  U.S.C 
601  et  seq).  Tlie  rule  does  not  contain 
any  information  collection  or 
recordkeeping  requirements  as  defined 
in  the  Paperwork  Reduction  Act  of  198a 
(44  U,S.C.  3501  et.  seq). 

List  of  Subjects  in  1  CFR.  Parts  2,  3.  5,  6, 
7.  B,  9, 10, 11, 12. 15, 18, 17, 18, 19,  28,  21 
and  22 

Administrative  practice  and 
procedure,  Government  publications 

Redesignation  Table 
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For  thfl  reason*  ict  out  In  th« 
preambi*.  Tltla  1.  Chapter  I  of  the  Coda 
of  Federal  Reflations  is  amended  as 
follows. 

PART  2— GENERAL  INFORMATK>N 

1  The  aulhonty  citation  for  Part  2 
continues  to  read  as  follows: 

AuttMrity  44  U  S  C  1506:  mh^  0.  E.O  lOMa 
ia  FR  ZTVIk  S  OTt  1864-18M  Comp.,  p.  1«  I 
US-C  nil  use  113 


|2J     [AflMndwJI 

2.  In  I  2.3(a)  remove  the  words 
"Service  of  the  General  Services." 

In  I  2.3(c)  remove  the  word  ■"Service" 
and  add.  in  its  place,  the  word 
"Administration'*. 


f2.4    [AmandMll 

3.  In  I  2.4(b)  remove  the  word  "his" 
and  add.  in  its  place,  the  words  "the 
Director's". 

4.  Section  2.5  Is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

|2J 


(c)  Based  on  source  materials  that  are 
officially  related  to  the  acts  and 
documents  filed  under  paragraph  (a)  of 
this  section,  the  Office  also  pubUshes 
"The  United  States  Government 
Manual."  the  "PubHc  Papers  of  the 
Presidents  of  the  United  States."  the 
"Weekly  Compilation  of  Presidential 
Dociiments,"  the  "Federal  Register 
Index. '  and  the  "TSA  (Ust  of  CFR 
Sections  Affected)"- 

PART  3— SERVICES  TO  TMC  PUBLIC 

L  The  authority  dtatlon  for  Part  3 
continues  to  read  as  follows: 

Autfaoritr  44  U  S.C  ISOft  sec  A.  E.O  lOUa 
19  FR  XTOft  I  CFR.  1864-1060  Comp..  p.  IBS- 


|U    {Amended] 

2.  In  I  3.2(a)  remove  the  word 
"Current"  and  capitallxe  the  word 
"documents  ":  and  remove  the  figure 
"8401"  and  add.  in  its  place,  the  figure 
"8301" 

In  I  3.2(d]  remove  the  words  "MamiaL 
typewritten,  or  other  copies"  and  add.  in 
their  place,  the  word  "Photocopies". 

3.  Section  3.3  is  amended  by  revising 
the  section  heading  to  read  as  follows: 


1 3.4    (Reenovedl 
4.  Section  3  4  is  removed. 

PART  S— QEMERAL 

1  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Autfaoritr  44  U.&C  ISOac  lec  ft.  E.O.  1063(X 
19  FR  2708:  J  CFR.  1954-lBM  Comp..  p.  188. 

2.  Section  5.2  is  amended  by  revising 
the  section  heading  and  the  introductoiy 
text  to  read  as  follows: 


l«J 


rsqu^edtobe 


for 


The  following  documents  are  required 
to  be  filed  for  public  inspection  with  the 
OfTice  of  the  Federal  Register  and 
pubbshed  In  the  Federal  Regiatar 

3.  Section  5.3  is  revised  to  read  as 
follows: 


|U    P«blea«one«i 

Whenever  the  Director  of  the  Federal 
Register  caoaidert  that  publication  of  a 
document  not  covered  by  I  52  would  be 
in  the  public  interest  the  Director  may 
allow  that  document  to  be  filed  for 
public  inspection  with  the  Office  of  the 
Federal  Register  and  publiahed  in  the 
Federal  Regislar 

4.  Section  5-0  is  revised  to  read  as 
follows: 


iiJt    Datfyi 

There  shall  be  an  edition  of  the 
Federal  Register  published  for  each 
official  Federal  working  day. 

5.  Section  5.9  is  amended  by  revising 
paragraphs  (a),  [h\,  (c).  and  (d)  to  read 
as  follows: 

fS.1    Clegofteeof 


(a)  7?ie  President  This  category 
contains  each  Executive  order  or 
Presidential  proclamation  and  each 
other  Presidential  document  that  the 
President  submits  for  publication  or 
orders  to  be  published. 

(b)  RuhM  c-i  -vgulaUon*.  This 
category  contains  each  document  having 
general  appUcability  and  legal  effect 
except  those  covered  by  paragraph  (a) 
of  this  section.  This  category  includes 
documents  subject  to  codification, 
general  policy  statements  concerning 
regulations,  interpretations  of  agency 
regulations,  statements  of  organization 
and  function,  and  documents  that  a&ect 
other  documents  previously  pubUshed  in 
the  rules  and  regulations  section. 

(c)  Proposed  rule*.  This  category 
contains  each  notice  of  proposed 
rulemaking  submitted  pursuant  to  |  S53 
of  Title  5.  United  States  Code,  or  any 
other  law,  which  if  promulgated  as  a 
rule,  would  have  general  applicability 
and  legal  effect  This  category  includes 
documents  that  suggest  changes  to 
regulations  in  the  Code  of  Federal 
Regulations,  begin  a  rulemaking 
proceeding,  and  affect  or  relate  to  other 
documents  previously  published  in  the 
proposed  rules  section. 

(d)  Notices.  This  category  contains 
miscellaneoiu  docviments  applicable  to 
the  public  and  not  covered  by 
paragraphs  (a),  fb).  and  (c)  of  this 
section.  This  category  includes 
announcements  of  meetings  and  other 
information  of  public  interest 

PART  6— INDEXES  AND  ANOLLARIES 

1.  The  authority  citation  for  Part  6 
continues  to  read  as  follows: 

Aulhority:  44  VS.C.  1506;  tec  ft.  E.O.  10530. 
19  FR  2708;  3  CFR.  19M-1968  Comp,  p.  188. 

2-  Section  6.5  is  revised  to  read  as 
follows: 


its 

(a)  The  Director  of  the  Federal 
Register  may  order  the  preparation  and 
publication  of  Indexes,  digests,  and 
similar  guides,  based  on  laws, 
Presidential  documents,  regulatory 
documents,  and  notice  materials 
published  by  the  Office,  which  will 
serve  users  of  the  Federal  Register. 
Indexes,  digests,  and  similar  guides  will 


be  pubbshed  jreaily  or  at  other  intervals 
as  necessary  to  keep  diem  current  and 
usefid. 

(b)  Each  index,  digest  and  guide  is 
considered  to  be  a  special  edition  of  the 
FadBnl  Regletar  whenever  the  public 
need  requires  special  printing  or  special 
binding  in  substantial  numbers. 

PART  7— [REIIOVED] 

1.  Part  7  ia  removed. 

PART  t-COOE  OF  FEDERAL 
REGULATIONS 

1.  The  authority  citation  for  Part  8 
continues  to  read  as  follows: 

Aulitarity.  44  U.S.C  1506. 1510;  sec  6,  E.O. 
1053a  19  FR  2700;  3  CFR.  1954-1968  Comp..  p. 

189. 


11.1    lAmtrtedl 

2.  In  i  8.1(a)  remove  the  words 
"current  or  future"  and  add,  in  th«r 
place,  the  word  "legal**. 


{8.3    (Amended] 

3.  Section  8.3(c)  is  amended  by  adding 
the  words  "as  a  codified  regulation" 
after  the  word  "publiahed". 

4.  Section  8.5  is  amended  by  revising 
paragraphs  (a),  (b).  and  (c)  to  read  as 
follows: 


S8.5 


(a)  Parallel  tables  of  statutory 
authoritiea  and  rules.  In  the  Code  of 
Federal  Regulations  Index  or  at  such 
other  place  as  the  Director  of  the 
Federal  Register  considers  appropriate, 
numerical  lists  of  all  sections  of  the 
current  edition  of  the  United  States 
Code  (except  section  301  of  Title  5) 
which  are  cited  by  issuing  agencies  as 
rulemaking  authority  for  currently 
ei^ective  regulations  in  the  Code  of 
Federal  Regulations.  The  lists  shall  be 
arranged  in  the  order  of  the  titles  and 
sections  of  the  United  States  Code  with 
parallel  citations  to  the  pertinent  titles 
and  parts  of  the  Code  of  Federal 
Regulations. 

(b)  Parallel  tables  of  Presidential 
documents  and  agency  rules.  In  the 
Code  01  'federal  Regulations  Index,  or  at 
such  other  place  as  the  Director  of  the 
Federal  Register  considers  appropriate, 
tables  of  proclamations.  Executive 
orders,  and  similar  Presidential 
docimients  which  are  dXad  as 
rulemaking  authority  in  currently 
effective  regidations  in  the  Code  of 
Federal  Regulations. 

(c)  List  of  CFR  sections  affected. 
Following  the  text  of  each  Code  of 
Federal  Regulations  volume,  a  numerical 
list  of  sections  which  are  affected  by 
documents  pmblished  in  the  Federal 


Register.  (Separate  volumes,  "List  of 
Sections  Affected.  1040-1963"  and  "List 
of  CFR  Sections  Affected,  1964-1972", 
list  all  sections  ci  Ac  Code  which  have 
been  affected  by  documents  pubbshed 
during  the  period  January  1, 1949.  to 
December  31, 1963,  and  January  1, 1964, 
to  December  31, 1972,  respectively.) 
Listings  shaU  refer  to  Fetieral  Re^ster 
pages  and  shall  be  designed  to  enable 
the  user  of  the  Code  to  find  ttie  precise 
text  that  was  in  effect  on  a  given  date  in 
the  period  covered. 


5.  Section  8.8  is  removed 

PART  »-THE  UNITED  STATES 
GOVERNMENTMANUAL 

1.  The  part  heading  is  revised  to  read 
as  shown  above. 

2.  The  authority  citation  for  Part  9 
continues  to  read  as  follows: 

Autkofity:  44  U.S.C  1506:  sec  a  E.0. 1053a 
19  FR  2709:  3  CFR.  1954-1958  Comp..  p.  189. 

3.  Section  9.1  is  revised  to  read  as 
follows: 

The  Director  of  the  Federal  Register 
shall  separately  pabhsh  annually  or  at 
times  designated  by  the  Administrative 
Committee  of  the  Federal  Register  a 
special  edition  of  the  Federal  Register 
called  The  United  States  Goyemment 
Manual"  or  any  other  tide  that  the 
Administrative  Committee  of  the 
Federal  Register  considers  appropriate. 
The  Director  of  the  Federal  Register  may 
issue  special  supplements  to  the  Manual 
when  such  supplementation  is 
considered  to  be  in  the  public  interest 

99.3    [Removwil 

4.  Section  9.3  is  removed. 

PART  10— PRESIDENTIAL  PAPERS 

1.  The  authority  citation  for  Part  10  is 
revised  to  read  as  follows: 

Autboiity:  44  U.S.C  1506:  sec.  6.  EO.  10530 
19  FR  2709;  3  CFR.  1954-1958  Comp..  p.  189. 

$10.4    [Removed] 

2.  Section  10.4  is  removed. 

916.14    [Removed] 

3.  Section  10.14  is  removed. 

Subdiapter  D — [Redesignated  as 
Subchapter  E) 

1.  Subchapter  D  consisting  of  Parts  15 
through  22.  is  redesignated  as 
Subchapter  E  and  new  Subchapter  D, 
consisting  of  Parts  11  and  12,  is  added  to 
read  as  follows: 


SUBCHAPTER  D-^VAILABUJTY  OF 
OFFICE  OF  THE  FEDERAL  REGISTER 
PUBLICATIONS 

PART  11— SUBSCRIPTIONS 

11 .1  Sobscrtption  by  die  public 

11.2  Federal  Register 

11.3  Code  of  Federal  Regulation*. 

11.4  The  United  States  Government  Manual 

11.5  Public  Papers  of  tiie  Presidents  di  the 
United  States. 

11.6  Weekly  Compilation  of  Presidential 
Documents. 

11.7  Federal  Register  Index. 

11 J    LSA  (List  of  CFR  Section*  Affected) 

Authority:  44  U.S.C  1506:  sec  6  E.0. 1063a 
19  FR  2709;  3  CFR.  1954-1958  Comp,  p  188 

911.1  SubecflptkM  by  the  puMc 

llie  publications  described  in  (  2.5  of 
this  chapter  are  printed  by  the 
Government  Printing  Office  and  are  sold 
by  the  Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402.  All  fees  are 
payable  in  advance  to  the 
Superintendent  of  Documents. 
Government  Printing  Office.  They  are 
not  available  for  free  distribution  to  the 
pubUc. 

911.2  Federal  Regtstar. 

Daily  issues,  including  the  monthly 
Federal  Register  Index  and  the  LSA  (List 
of  CFR  Sections  Affected),  %vil]  be 
furnished  by  mail  to  subscribers  for  $340 
per  year  in  paper  fonm  $195  per  year  in 
microfiche  form:  or  $37,500  per  year  for 
the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one- 
half  the  annual  rate.  Limited  quantities 
of  current  or  recent  copies  may  be 
obtained  for  $1.50  per  copy  in  paper  or 
microfiche  fonn.  or  $175  per  magnetic 
tape. 

911J    Code  o«  Federal  Regulettons. 

A  complete  set  will  be  furnished  by 
mail  to  subscribers  for  $620  per  year  for 
the  bound,  paper  edition;  $188  per  year 
for  the  microfiche  edition;  or  $21,750  per 
year  for  the  magnetic  tape.  Individual 
copies  of  the  bound,  paper  edition  of  the 
Code  volumes  are  sold  at  prices 
determined  by  the  Superintendent  of 
Documents  imder  the  general  direction 
of  the  Administrative  Committee.  The 
price  of  an  individoal  volume  in 
microfiche  form  is  $2.00  per  copy,  or 
$125  per  magnetic  tape. 

9  1 1  '4    Tne  llnMed  Slaftea  Govammetit 
Manual 

Copies  of  the  bound,  paper  edition  of 
the  Manual  are  sold  at  a  price 
determined  by  the  Superintendent  of 
Documents  under  the  general  direction 
of  the  Administrative  Committee.  The 
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price  of  the  magnetic  tape  is  $125  per 
tape. 

111.5    PubMc  Papf  of  thm  IHrntUunim  Of 
th«  Un<t*d  StatM. 

Copies  of  annual  clothbound  vulumes 
are  sold  at  a  pnce  determined  by  the 
Superintendent  of  Documents  under  the 
general  direction  of  the  Administrative 
Committee 

f  1 1.4    WMkly  CompAation  of  PrMidwrtM 
OocwnMnta. 

Copies  will  be  furnished  to 
subscribers  in  paper  form  for  $96  per 
year  by  first  class  mail  or  $55  per  year 
by  non-pnority  mail.  The  price  of  an 
Individual  copy  in  paper  form,  is  $2.00. 

111.7    FwtorH  RogMw  Indax. 

The  annual  subscription  price  for  the 
monthly  Federal  Register  Index, 
purchased  separately,  in  paper  form,  is 
$19.  Individual  copies  in  paper  form  are 
$1.50  per  copy 

I11.J    LSA  (Uat  of  CFH  Sactlona 
AffactadV 

The  annual  subscription  price  for  the 
monthly  LSA  (List  of  Cra  Sections 
Affected),  purchased  separately,  in 
paper  form,  is  $21   Individual  copies  in 
paper  form  are  $1  50  per  copy 

PART  12— OFFICIAL  DtSTHIBUTlOW 
WITHIN  FEDERAL  GOVERNMENT 

12  1     Federal  Register 

12.2  Code  of  Federal  Regulations. 

12.3  The  United  Stales  tiovemment  Manual. 

12.4  Weekly  Compilation  of  Presidential 
Documents. 

12.5  Public  Papers  of  the  Presidents  of  the 
United  States 

Aulbarity:  U  V  S  C  1506;  sec.  8,  E.O  10530, 
19  re  2708:  3  CFR.  1954-195*  Comp  ,  p   189 

112.1     Fa«laral  ftoglatar. 

(a)  Copies  of  the  daily  Fsderal 
Ragistar  in  paper  or  microHche  form 
shall  t>e  made  available  to  the  following 
without  charge: 

(1)  Members  of  Congress.  Each 
Senator  and  each  Member  of  the  House 
of  Representatives  will  be  provided  with 
not  more  than  five  copies  of  each  daily 
issue  based  on  a  written  request  to  the 
Director  of  the  Federal  Register. 

(2)  Congressional  committees.  Each 
committee  of  the  Senate  and  the  House 
of  Representatives  will  be  provided  with 
the  number  of  copies  needed  for  official 
use  based  on  a  written  request  from  the 
chairperson,  or  authorized  delegate,  to 
the  Director  of  the  Federal  Register. 

(3)  Supreme  Court.  The  Supreme 
Court  will  be  provided  with  the  number 
of  copies  needed  for  official  use  based 
on  a  written  request  to  the  Director  of 
the  Federal  Register. 


(4)  Other  courts.  Other  constitutional 
or  legislative  courts  of  the  United  States 
will  be  provided  with  the  number  of 
copies  needed  for  official  use  based  on  a 
wntten  request  from  the  Director  of  the 
Administrative  Office  of  the  U.S.  Courts, 
or  authorized  delegate,  to  the  Director  of 
the  Federal  Register. 

(5)  Executive  agencies.  Each  Federal 
executive  agency  will  be  provided  with 
the  number  of  copies  needed  for  official 
use  based  on  a  written  request  from  the 
agency  Federal  Register  authorizing 
officer,  or  the  alternate,  designated 
under  t  16  1  of  'his  chapter,  to  the 
Director  of  the  Federal  Register. 

(b)  Requisitions  for  quantity  overruns 
of  specific  issues  to  be  paid  for  by  the 
agency  are  available  as  follows: 

(1)  To  meet  its  needs  for  special 
distribution  of  the  Fadaral  Ragistar  in 
substantial  quantity,  any  agency  may 
request  an  overrun  of  a  specific  issue. 

(2)  An  advance  printing  and  binding 
requisition  on  Standard  Form  1  must  be 
submitted  by  the  agency  directly  to  the 
Government  Printing  Office,  to  be 
received  not  later  than  12  noon  on  the 
working  day  before  publication. 

(c)  Requisitions  for  quantity  overruns 
of  separate  part  issues  to  be  paid  for  by 
the  agency  are  available  as  follows: 

(1)  Whenever  it  is  determined  by  the 
Director  of  the  Federal  Register  to  be  in 
the  public  interest,  one  or  more 
documents  may  be  published  as  a 
separate  part  (e.g..  Part  II,  Part  III)  of  the 
Fadaral  Ragistar. 

(2)  Advance  arrangements  for  this 
service  must  be  made  with  the  Office  of 
the  Federal  Register. 

(3)  Any  agency  may  request  an 
overrun  of  such  a  separate  part  by 
submitting  an  advance  printing  and 
binding  requisition  on  Standard  Form  1 
directly  to  the  Government  Printing 
Office,  to  be  received  not  later  than  12 
noon  on  the  working  day  before  the 
publication  date. 

(d)  An  agency  may  order  limited 
quantities  of  extra  copies  of  a  specific 
issue  of  the  Fadaral  Ragister  for  official 
use,  from  the  Supenntendent  of 
Documents,  to  be  paid  for  by  that 
agency 

(e)  Copies  of  the  Federal  Register 
Index  and  LSA  (List  of  CFR  Sections 
Affected)  are  included  with  each 
Fadaral  Ragiatar  official  distribution. 

|12J    Coda  of  Fadaral  Ragutatlona. 

(a)  Copies  of  the  Code  of  Federal 
Regulations  in  paper  or  microfiche  form 
shall  be  made  available  to  the  following 
without  charge: 

(1)  Congressional  committees.  Each 
committee  of  the  Senate  and  House  of 
Representatives  will  be  provided  with 
the  number  of  copies  needed  for  official 


use  based  on  a  wntten  request  from  the 
chairperson,  or  authorized  delegate,  to 
the  Director  of  the  Federal  Register. 

(2)  Supreme  Court.  The  Supreme 
Court  will  be  provided  with  the  number 
of  copies  needed  for  official  use  based 
on  a  written  request  to  the  Director  of 
the  Federal  Register. 

(3)  Other  courts.  Other  constitutional 
and  legislative  courts  of  the  United 
States  will  be  provided  with  the  number 
of  copies  needed  for  official  use  based 
on  a  wntten  request  from  the  Director  of 
the  Administrative  Office  of  the  U.S. 
Courts,  or  authorized  delegate,  to  the 
Director  of  the  Federal  Register. 

(4)  Executive  agencies.  Each  Federal 
executive  agency  will  be  provided  with 
the  number  of  copies  needed  for  official 
use,  not  to  exceed  300  copies  of 
individual  titles  per  agency,  based  on  a 
written  request  from  the  agency  Federal 
Register  authorizing  officer,  or  the 
alternate,  designated  under  {  16.1  of  this 
chapter,  to  the  Director  of  the  Federal 
Register. 

(b)  Legislative,  judicial,  and  executive 
agencies  of  the  Federal  Government 
may  obtain  additional  copies  of  selected 
units  of  the  Code,  at  cost  for  official 
use.  by  submission,  before  the  press  run. 
of  a  printing  and  binding  requisition  to 
the  Government  Printing  Office  on 
Standard  Form  1. 

(c)  After  the  press  run,  each  request 
for  extra  copies  of  selected  units  of  the 
Code  must  be  addressed  to  the 
Superintendent  of  Documents,  to  be  paid 
for  by  the  agency  making  the  request 

{12.3    TTta  UnNad  Stataa  Oovanwnant 
Manual. 

(a)  Copies  of  The  United  States 
Government  Manual  shall  be  made 
available  to  the  following  without 
charge: 

(1)  Members  of  Congress.  Each 
Senator  and  each  Member  of  the  House 
of  Representatives  will  be  provided  with 
twelve  copies. 

(2)  Congressional  committees.  Each 
committee  of  the  Senate  and  House  of 
Representatives  will  be  provided  with 
the  number  of  copies  needed  for  official 
use  based  on  a  written  request  from  the 
chairperson,  or  authori2ed  delegate,  to 
the  Director  of  the  Federal  Register. 

(3)  Supreme  Court.  The  Supreme 
Court  will  be  provided  with  not  more 
than  18  copies  based  on  a  written 
request  to  the  Director  of  the  Federal 
Register. 

(4)  Other  courts.  Other  constitutional 
and  legislative  courts  of  the  United 
States  will  be  provided  with  one  copy 
based  on  a  written  request  from  the 
Director  of  the  Administrative  Office  of 


the  U.S.  Courts,  or  authorized  delegate, 
to  the  Director  of  the  Federal  Register. 

(5]  Executive  agencies.  Each  head  of  a 
Federal  executive  agency  and  each 
Uaison  officer  designated  tinder  f  16.1  or 
20.1  of  this  chapter  will  be  provided 
with  one  copy. 

(b)  Legislative,  judicial,  and  executive 
agencies  of  the  Federal  Government 
may  obtain  additional  copies  of  the 
Manual,  at  cost,  for  official  use.  by 
submission,  before  the  press  run,  of  a 
printing  and  binding  requisition  to  the 
Government  Printing  Office  on  Standard 
Form  1. 

(c)  After  the  press  run,  eacn  request 
for  extra  copies  of  the  Manual  must  be 
addressed  to  the  Superintendent  of 
Documents,  to  be  paid  for  by  the  agency 
making  the  request 

§  12.4    WaaMy  Compilation  of  PraaMantlal 
Documanta. 

(a)  Copies  of  the  Weekly  Compilation 
of  Presidential  Documents  shall  be  made 
available  to  the  following  without 
charge: 

(1)  Members  of  Congress.  Each 
Senator  and  each  Member  of  the  House 
of  Representatives  will  be  provided  with 
the  number  of  copies  needed  for  official 
use  based  on  a  written  request  to  the 
Director  of  the  Federal  Register. 

(2)  Congressional  committees.  Each 
committee  of  the  Senate  and  the  House 
of  Representatives  will  be  provided  with 
the  number  of  copies  needed  for  official 
use  based  on  a  written  request  from  the 
chairperson,  or  authorized  delegate,  to 
the  Director  of  the  Federal  Register. 

(3)  Supreme  Court.  The  Supreme 
Court  will  be  provided  with  the  number 
of  copies  needed  for  official  use  based 
on  a  written  request  to  the  Director  of 
the  Federal  Register. 

(4)  Other  courts.  Other  constitutional 
and  legislative  courts  of  the  United 
States  will  be  provided  writh  the  number 
of  copies  needed  for  official  use  based 
on  a  written  request  from  the  Director  of 
the  Administrative  Office  of  the  U.S. 
Courts,  or  authorized  delegate,  to  the 
Director  of  the  Federal  Register. 

(5)  Executive  agencies.  Each  Federal 
executive  agency  will  be  provided  with 
the  number  of  copies  needed  for  official 
use  based  on  a  written  request  from  the 
agency  Federal  Register  authorizing 
officer,  or  the  alternate  designated  under 
S  16.1  of  this  chapter,  to  the  Director  of 
the  Federal  Register. 

(b)  Legislative,  judicial  and  executive 
agencies  of  the  Federal  Government 
may  obtain  additional  copies  of  selected 
issues  of  the  Weekly  Compilation  of 
Presidential  Documents,  at  cost  for 
official  use,  by  submission,  before  the 
press  run,  of  a  printing  and  binding 


requisition  to  the  Goveniment  Printing 
Office  on  a  Standard  Form  1. 

(c)  After  the  press  run,  each  request 
for  extra  copies  of  selected  issues  must 
be  addressed  to  the  Superintendent  of 
Documents,  to  be  paid  for  by  the  agency 
making  the  request 

S12.5    PuMk  Papars  of  tha  Preaidanis  of 
ttM  Unitad  States. 

(a)  Copies  of  the  Public  Papers  of  the 
Presidents  of  the  United  States  shall  be 
made  available  to  the  following  without 
charge: 

(1)  Members  of  Congress.  Each 
Senator  and  each  Member  of  the  House 
of  Representatives  will  be  provided  with 
one  copy  of  each  annual  publication 
published  during  the  Member's  term  in 
office  based  on  a  written  request  to  the 
Director  of  the  Federal  Register. 

(2)  Supreme  Court  The  Supreme 
Court  will  be  provided  with  not  more 
than  12  copies  of  each  publication  based 
on  a  written  request  to  the  Director  of 
the  Federal  Register, 

(3)  Executive  agencies.  Each  head  of  a 
Federal  executive  agency  will  be 
provided  with  one  copy  of  each  annual 
publication  based  on  a  written  request 
from  the  agency  Federal  Register 
authorizing  officer,  or  the  alternate, 
designated  under  S  16.1  of  this  chapter, 
to  the  Director  of  the  Federal  Register. 

(b)  Legislative,  judicial,  and  executive 
agencies  of  the  Federal  Government 
may  obtain  additional  copies,  at  cost 
for  official  use.  by  submission  before  the 
press  run,  of  a  printing  and  binding 
requisition  to  the  Government  Printing 
Office  on  Standard  Form  1. 

(c)  After  the  press  run.  each  reqnest 
for  extra  copies  must  be  addressed  to 
the  Superintendent  of  Documents,  to  be 
paid  for  by  the  agency  making  the 
request 

PART  15— SERVICES  TO  FEDERAL 
AGENCIES 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506:  sec.  ft.  E.0. 10530. 
19  FR  2709;  3  CFR.  1954-1958  Comp..  p.  189. 

2.  Section  15.4  is  amended  by  revising 
the  section  heading  to  read  as  follows: 

S  15.4    Reproduction  and  certification  of 
coplaa  of  acts  and  documents. 


S1S.5    [Removed] 

3.  Section  15.5  is  removed. 

PART  16— AGENCY 
REPRESENTATIVES 

1.  The  authority  citation  for  Part  16 
continues  to  read  as  follows: 


Authority:  44  U.S.C  1506;  sec  6,  E.O  10530, 
19  FR  2709:  3  CFR.  1954-1958  Comp.  p.  188. 

2.  Section  16.2  >■>  revised  to  read  as 
follows: 

$16.2    Uaiaon  duties. 

Each  agency  Uaison  officer  shall — 

(a)  Represent  the  agency  in  all  matters 
relating  to  the  submission  of  documents 
to  the  Office  of  the  Federal  Register,  and 
respecting  general  compliance  with  this 
chapter, 

(b)  Be  responsible  for  the  effective 
distribution  and  use  within  the  agency 
of  Federal  Register  information  on 
document  drafting  and  publication 
assistance  authorized  by  S  15.10  of  this 
chapter 

(c)  Promote  the  agency's  participation 
in  the  technical  instruction  authonzed 
by  §  15.10  of  this  chapter  and 

(d)  Be  available  to  discuss  documents 
submitted  for  publication  with  the 
editors  of  the  Federal  Register. 

3.  Section  16.3  is  revised  to  read  as 
follows; 

S16.3    Certifying  dultea. 

The  agency  certifying  officer  is 
responsible  for  attaching  the  required 
number  of  true  copies  of  each  original 
document  submitted  by  the  agency  to 
the  Office  of  the  Federal  Register  and 
for  making  the  certification  required  by 
§§  18.5  and  18.6  of  this  chapter. 

4.  Section  16.4  is  revised  to  read  as 
follows: 

$16.4    Awlhorizlng  duliaa. 

The  agency  authorizing  officer  is 
responsible  for  furnishing,  to  the 
Director  of  the  Federal  Register,  a 
current  mailing  list  of  officers  or 
employees  of  the  agency  who  are 
authorized  to  receive  the  Federal 
Register,  the  Code  of  Federal 
Regulations,  and  the  Weekly 
Compilation  of  Presidential  Documents 
for  oflfcial  use. 

PART  17— FIUMG  FOR  PUBUC 
INSPECTION  AND  PUBLICATION 
SCHEDULES 

1.  The  headmg  to  Part  17  is  revnsed  to 
read  as  shown  above. 

2.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  44  US  C  1506:  sec  &  EO  1053a 
19  FR  2709;  3  CFR.  1954-1958  Comp    p   189. 

3.  Section  17.1  is  designated  as 
Subpart  A  and  a  subpart  heading  is 
added  to  read  as  follows: 

Subpart  A— Receipt  artd  Procentng 

4.  The  undesignated  center  headings 
for  S$  17.2, 17.3-17.5.  and  17.6  are 
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designated  ■■  Subparts  B,  C.  and  D 
respectively 

5.  Section  17  2  is  revised  to  read  as 
follows: 


I  17J    Proowlure  and  liming  tor 


117.4 


(a)  Each  document  received  shall  be 
filed  for  public  inspection  only  after  it 
has  been  received,  processed  and 
assigned  a  publication  date. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  each  document 
received  by  2;00  p.m.  which  meets  the 
requuvments  of  this  chapter  shall  be 
assigned  to  the  regular  schedule.  Unless 
the  issuing  agency  makes  special 
arrangements  otherwise,  or  the  Office 
determines  that  tha  document  requires  a 
deferred  schedule  (see  1  CFR  17  7), 
receipt  of  a  document  by  2:00  p.m.  is 
considered  to  be  a  request  for  filing  for 
public  inspection  and  publication  on  the 
regular  schedule.  Documents  received 
after  2:00  p.m.  which  meet  the 
requirements  of  this  chapter  shall  be 
assigned  to  the  next  working  day's 
regular  schedule 

(c)  The  regular  schedule  for  filing  for 
public  inspection  and  publication  is  as 
follows: 


t)•«0^•^00 
pm. 


Rtod  tar  puMc 
napacSon 


PuMifiad 


Ti 

* 

Ttwwiav 

Fiida»„ 


Tbtradmf 

FrtilBV 

M 

T 


TTkxsday 
FfVtsv 


Tunday 


Where  a  legal  Federal  holiday 
intervenes,  one  additional  work  day  is 
added. 

(d)  Each  notice  of  meeting  issued 
under  the  "Government  in  the  Sunshine 
Act"  (5  U  S  C.  M2b(e)(3|)  is  placed  on 
immediate  public  inspection  after  it  has 
been  received,  processed,  and  assigned 
a  publication  dale 

(1)  Each  notice  received  before  4  00 
p  m  is  scheduled  to  be  published  2 
working  days  later 

(2)  Each  notice  received  after  4KM  p  m. 
is  scheduled  to  be  published  3  working 
days  later 


|17J     (AiMndwll 

0.  The  section  heading  to  i  17  3  is 
revised  to  read  "Cntena  for  emergency 
publication.  " 

7  Section  17  4  is  amended  by  revising 
the  section  headinf).  paragraphs  |a)  and 
|b|  and  adding  paragraph  (d)  tu  read  as 
follows: 


(a)  Each  agency  requesting 
publication  on  the  emergency  schedule 
•hall  briefly  describe  the  emergency  and 
the  benefits  to  be  attributed  to 
inunediate  publication  in  the  Federal 
Register.  The  request  must  be  made  by 
letter. 

(b)  The  Director  of  the  Federal 
Register  shall  assign  a  document  to  the 
emergency  schedule  whenever  the 
Director  concurs  with  a  request  for  that 
action  and  it  is  feasible. 


(d)  Each  document  assigned  to  the 
emergency  schedule  for  publication  will 
be  filed  for  public  Inspection  on  the 
working  day  before  publication  unless 
emergency  filing  for  public  inspection  is 
also  requested. 

8.  Section  17  5  is  revised  to  read  as 
follows: 

I  17.5    CiHerta  tor  emefgency  fWng  tor 


An  agency  may  request  emergency 
filing  for  public  inspection  for 
documents  to  be  published  under  the 
regular,  emergency  or  deferred 
publication  schedules.  Emergency  filing 
for  public  inspection  provides  for  the 
fastest  possible  public  access  to  a 
document  after  it  has  been  received, 
processed  and  assigned  a  publication 
date.  Emergency  filing  for  public 
inspection  is  considered  a  special 
arrangement  under  f  17.2  of  this  part 
that  results  in  deviation  from  the  regular 
schedule  for  filing  for  public  inspection. 
A  document  receiving  emergency  filing 
for  public  inspection  remains  on  public 
inspection  until  it  is  published  according 
to  the  schedule  for  publication. 

9.  Section  17.6  is  redesignated  as 
i  17  7  and  a  new  |  17.6  is  added  to 
Subpart  C  to  read  as  follows: 

1 17.«    Procedure  and  timing  tor 
emergency  fVng  for  pubNc  InepecHon. 

(a)  Each  agency  requesting  emergency 
filing  for  public  inspection  shall  briefiy 
describe  the  emergency  and  the  benefits 
to  be  attributed  to  immediate  public 
access.  The  request  must  be  made  by 
letter 

(b)  The  Director  of  the  Federal 
Register  shall  approve  an  emergency 
filing  for  public  Inspection  request 
whenever  the  Director  concurs  with  a 
request  for  that  action  and  it  Is  feasible. 

(c)  Each  document  approved  for 
emergency  filing  for  public  inspection 
shall  b«  filed  as  soon  as  possible 
following  processing  and  scheduling. 

10.  Newly  redesignated  i  17.7  is 
amended  by  revising  the  section 
heading,  removing  the  word 
"tabulations  '  from  paragraph  (a)  and  by 


adding  the  words  "or  lengthy  tables"  in 
its  place  and  by  adding  ■  paragraph  (c) 
to  read  as  follows: 

(17.7    Crtterta  tor  deferred  achedute. 

(c)  The  Office  of  the  Federal  Register 
staff  will  notify  the  agency  If  its 
documents  must  be  assigned  to  a 
deferred  schedule. 

PART  It— PREPARATION  AMD 
TRANSyiTTAL  OF  DOCUMENTS 
GENERALLY 

1.  The  authority  citation  for  Part  18 
continues  to  read  as  follows: 

Autborlty:  44  US.C  1506:  sec  A.  E.0. 1053a 
19  FR  2709;  3  CFR.  1954-1958  Corap.,  p.  189. 

2.  Section  18.1  is  revised  to  read  as 

follows: 

Slt.1    Ortgtntl  and  copies  required. 

Except  as  provided  in  1 19.2  of  this 
subchapter  for  Executive  orders  and 
proclamations,  each  agency  submitting  a 
document  to  be  filed  and  published  in 
the  Federal  Register  shall  send  an 
original  and  two  duplicate  originals  or 
certified  copies.'  However,  if  the 
document  is  printed  or  processed  on 
both  sides,  one  of  the  copies  sent  by  the 
agency  must  be  a  collated,  single-sided 
copy. 

3.  Section  18.2  is  revised  to  read  as 
follows: 

1 18.^    ProMbWon  on  combined  cetegory 
documents. 

(a)  The  Director  of  the  Federal 
Register  will  not  accept  a  document  for 
filing  and  publication  if  it  combines 
material  that  must  appear  under  more 
than  one  category  in  the  Federal 
Register.  For  example,  a  document  may 
not  contain  both  rulemaking  and  notice 
of  proposed  rulemaking  material. 

(b)  Where  two  related  documents  are 
to  be  published  in  the  same  Federal 
Register  issue,  the  agency  may  insert  a 
cross-reference  in  each  document. 

4.  Section  18.3  is  amended  by  revising 
paragraph  (a)  and  adding  paragraph  (c) 
to  read  as  follows: 

S  ItJ    Submleelon  of  documenU  end 

lOf  I 


(a)  Each  document  authorized  or 
required  by  law  to  be  filed  for  public 
inspection  *vith  the  Office  of  the  Federal 
Register  and  published  in  the  Federal 
Register  shall  be  sent  to  the  Director  of 
the  Federal  Register. 


(c)  Receipt  dates  are  deteraiined  at 
the  time  a  signed  original  and  clear  and 
legible  copies  are  received. 

5.  Section  18.4  is  revised  to  read  as 
follows: 

i  18.4    Form  of  document 

(a)  A  printed  or  processed  docimient 
may  be  accepted  for  filing  for  public 
inspection  and  publication  if  it  is  on 
bond  or  similar  quality  paper,  legible, 
and  free  of  adhesive  or  correction  tape.* 

(b)  A  document  In  the  form  of  a  letter 
or  press  release  may  not  be  accepted  for 
filing  for  public  inspection  or  publication 
in  the  rules  and  regulations,  proposed 
rules,  or  notices  categories  of  the 
Federal  Register. 

6.  Section  18.5  is  revised  to  read  as 
follows: 

§18.5    CerlMled  copies. 

The  certified  copies  or  duphcate 
originals  of  each  document  must  be 
submitted  with  the  original.  Each  copy 
or  duplicate  must  be  entirely  clear  and 
legible. 

7.  Section  18.6  is  revised  to  read  as 
follows: 

S  18.6    Form  of  certMcattoa 

Each  copy  of  each  document 
submitted  for  filing  and  publication, 
except  a  Presidential  document  or  a 
duplicate  original  must  be  certified  as 
follows: 

(Certified  to  be  a  true  copy  of  the  original) 
The  certification  must  be  signed  by  a 
certifying  officer  designated  under  i  16.1  of 
this  chapter. 


{1S-7    [Amended] 

8.  In  §  1&7  in  the  first  sentence, 
remove  the  word  "his"  and  add.  in  its 
place,  the  word  "the".  In  the  second 
sentence,  remove  the  word  "may"  and 
add.  in  its  place,  the  word  "will". 

0.  Section  18.9  is  revised  to  read  as 
follows; 

f18.»    Style. 

Each  doctunent  submitted  by  an 
agency  for  filing  and  publication  shall 
conform  to  the  ciurent  edition  of  the 
U.S.  Government  Printing  Office  Style 
Manual  in  punctuation,  capitalization, 
spelling,  and  other  matters  of  style. 

10.  Section  18.10  is  revised  to  read  as 
follows: 

918.10    nuetraUons,  tabular  material,  and 


(a'  'f  it  is  necessary  to  publish  a  form 
or  illustration,  a  clear  and  legible 
original  form  or  illustration,  or  a  clear 


■  \g»ncia»  witii  computer  proctmd  data  are 
argt-<i  10  oonjult  with  tha  OfRoa  of  tha  Faderal 
Refpater  itafT  at>out  poaaibia  uae  of  the  data  In  the 
publication  procaaa. 


■  Agendea  with  computer  proceaaad  data  are 
urged  to  cooault  with  tha  Office  of  the  FederaJ 
Reglater  itafl  about  poaaible  uae  of  the  data  in  the 
publication  procesa. 


and  completely  legible  reproduction 
approximately  8  V4  by  11  inches,  shall 
be  Included  in  the  original  document 
and  each  certified  copy. 

(b)  A  document  that  Includes  tabular 
material  may  be  assigned  to  the 
deferred  publication  schedule.  See 
S  17.7. 

11.  Section  18.11  is  removed. 

12.  Section  18.12  is  amended  by 
revising  the  last  sentence  of  paragraph 
[b)  and  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

$18.12    Preamble  requirementa. 

(b)  •  •  • 

(See  paragraph  (c]  of  this  section). 

(c)  The  agency  may  include  the 
following  information  in  the  preamble, 
as  applicable: 

13.  Section  18.13  is  revised  to  read  as 
follows: 

{18.13    WlllMlrawal  or  coif  action  of  filed 
documents. 

(a)  A  document  that  has  been  filed  for 
public  inspection  with  the  Office  of  the 
Federal  Register  but  not  yet  published, 
may  be  withdrawn  from  pubUcation  or 
corrected  by  the  submitting  agency. 
Withdrawals  or  minor  corrections  may 
be  made  with  a  timely  letter,  signed  by  a 
duly  authorized  representative  of  the 
agency.  Extensive  corrections  may 
require  agency  withdrawal  of  the 
document  from  publication. 

(b)  Both  the  originally  filed  document 
and  the  withdrawing  or  correcting  letter 
shall  remain  on  file.  The  original 
document  and  the  withdrawing  or 
correcting  letter  will  be  retained  by  the 
Office  of  the  Federal  Register  after  the 
public  inspection  period  expires. 

14.  Section  18.14  is  removed. 

15.  Section  18.16  is  added  to  read  as 
follows: 

$18.16    ftekistatement  of  expired 
regulattona. 

Agencies  may  reinstate  regulations 
removed  from  the  Code  of  Federal 
Regulations  data  base  which  have 
expired  by  their  own  terms  only  by 
republishing  the  regulations  in  full  text 
in  the  Federal  Register. 

16.  Section  1&17  is  amended  by 
revising  paragraph  (a]  and  adding 
paragraph  (c)  to  read  as  follows: 

S  18.17    Effective  dates  and  time  periods. 

(a)  Each  document  submitted  for 
pubUcation  in  the  Federal  Register  that 
includes  an  effective  date  or  time  period 
should  either  set  forth  a  date  certain  or 
a  time  period  measured  by  a  certain 
number  of  days  after  pubUcation  in  the 
Federal  Register.  When  a  document  sets 


forth  a  time  period  measured  b\  a 
certain  number  of  days  after 
publication.  Office  of  the  Federal 
Register  staff  will  compute  the  date  to 
be  inserted  in  the  document  as  set  forth 
in  paragraph  (h]  of  this  section 

(cj  In  the  event  an  effective  date  is 
dependent  upon  Congressional  action, 
or  an  act  of  Congress  or  a  dispositive 
Federal  court  decision  estabUshes  or 
changes  the  effective  date  of  an 
agency's  regulation,  the  issuing  agency 
shaU  promptiy  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date. 


{18.20    (Amended] 

17.  Section  18.20  is  amended  by 
remo\ing  paragraph  (a),  redesignating 
paragraphs  (b)  and  (c)  as  paragraphs  (a) 
and  (b).  and  amending  newly 
redesignated  paragraph  (a)  introductor>' 
text  by  removing  the  phrase  "Beginning 
April  1, 1982."  and  capitalize  the  word 
"each". 

PART  19— EXECUTIVE  ORDERS  AND 
PRESIDENTIAL  PROCLAMATIONS 

1.  The  authority  citation  for  Part  19  is 
revised  to  read  as  foUows: 

Authority:  Sees.  1  to  6  of  E.0. 11030,  27  FR 
5647,  3  CFR.  195&-1963  Comp,  p.  610  LO 
11354.  32  FR  7685,  3  CFR.  1986-1970  Comp.  p 
652;  and  EO.  12080  43  FR  42235,  3  CFR.  197B 
Comp..  p.  224 


{19.1    (Amended] 

2.  Section  19.1(e)  is  amended  by 
adding  footnote  1  after  the  reference  to 
"Specifications  for  Descriptions  of 
Tracts  of  Land  for  Use  in  Executive 
Orders  and  Proclamations",  to  read  as 
foUows: 

'  Agencies  with  computer  processed 
data  are  urged  to  consiiJt  with  the  Office 
of  the  Federal  Register  staff  about 
possible  use  of  the  data  in  the 
pubUcation  process. 

3.  Section  19.4  is  amended  by  adding 
the  foUowing  sentence  to  the  end  to  read 
as  foUows: 


{19.4 


caaeig  ror  me 
days  or  events. 


Notwithstanding  the  provisions  of 
S  19Z  the  Director  shaU  transmit  any 
approved  commemorative 
proclamations  to  the  President. 

PART  20— HANDUNG  OF  THE  UNFTED 
STATES  GOVERNMENT  MANUAL 
STATEMENTS 

1.  The  part  heading  is  revised  to  read 
89  shown  above. 
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2.  TTw  ■nfhoiifjr  cftaOon  for  P«rt  20 
continu««  to  r%md  aa  fbilowr 


1»  ni  Z7TV,  3  cm.  IBM-IBM  iUnp  .  p-  1« 

3.  In  I  20  1,  the  introductory  tuxt  is 
deilpMilMi  ■•  paragraph  |a) 
Intiwlactory  Int  and  aaMnded  by 
capMaMiiag  tha  word  "Tka"  Itiat  appacra 
beifan  Ika  arorda  Alnltad  Stataa 
(kivemnMBt  ManuaJ":  paragrapha  (a) 
throosh  Id)  ara  radaaigDatad  aa  (a)  |1) 
iKraugh  (4):  and  tha  flnal  ondaaigiulad 
paragraph  la  daalpiatad  aa  paragraph 
|h)  and  amended  by  removing  (ha  worda 
hia  agency  •'  and  adding,  in  ihi-ir 
place,  the  word    agency" 

4  Section  30l3  ia  amandad  by  nrrising 
paragrapha  la)  and  (c)  to  read  a« 


(a)  faBformatioB  about  Un«a  oi 

uathortty  and  orgaxiUatiun  laay  b« 
rt-flecfed  In  a  chart  if  the  chart  claaHy 
delineates  the  agency  ■  organizational 
itrwrtmra.  Qtarts  muat  be  prepared  »o  ai 
to  ba  paifactty  lagtbfa  when  radored  hj 
tha  aixe  of  a  Manual  page   Charts  that 
do  not  meet  thia  ra<|airainent  will  not  bei 
iivcluded  In  the  Manual 


1^)  Narrativa  daaoiptfcxM  of 
oftantaaUonal  atractare  or  hierarchy 

that  duplicate  information  coBireyed  by 
(  harts  or  by  hats  of  officials  will  not  bf 
published  in  the  Manual. 

5  Sochon  21X4  i»  reviaad  li>  read  aa 
f  41i>wa 


i  20.4    Da<cf1>«oa  of  progrwn  actMttaa. 

(a)  Daacxt()tiosks  shoukl  deariy  slaht 

i.'ie  public  purposes  that  the  agertcy 
nerves,  and  the  programs  that  carry  out 
thoae  purptiaea 

fbp  Daacrptlons  of  the  rraponsibilities 
(if  indiTkhiala  or  of  adiahnstrattTe  units 
I  ommon  to  miMt  agmctes  wtfl  not  be 
acx-epted  for  publication  tn  the  Manual 

PAirr  21— PREPARATK)M  Of 
DOCimEMTS  SUBJECT  TO 
COOIFICATKX 

1  Tha  authanty  utatuio  fuf  Purt  Z\ 
continues  to  read  as  fi)lU)ws 

Aiahorlty:  «4  UJxC  VMM.  sat.  «.  I-:.U   UKJO 
;  >»  m  n».  J  CTK  1«54-  IflM  Ctuay ,  f  \m. 

2.  Section  21  1  la  amaadad  by  rwislng 
parngraph  |b)  to  read  aa  kiUowa; 

ini 


(b)  Rach  agency  that  pr 
document  that  is  sub|ect  to  codification 
shaH  mclnde  word*  of  Itauance  and 
amendatory  language  that  precisely 


deacribes  the  talatlonahlp  of  the  new 
proYlrtona  to  the  Code. 


f2l.4    [namovad] 

1  Section  rt  4  it  removed. 

4  Section  21.5  is  removed. 

5  Section  21.S  ta  reviaed  to  read  aa 

fullowa: 

f2t.C    Modoaaf 


Whenever  a  codified  ragulation 
••  '^plres  after  a  spoctfled  period  by  Ita 
own  terms  or  by  law,  the  issuing  agency 
shall  submit  a  notification  by  docuiaant 
for  pubtication  tn  tha  Fadarai  EagMar. 

ft,  Sectten  21J  to  amended  by  addirvg  a 
rf?w  paragraph  (r)  to  rr^d  as  follows- 

|2tJ    CtMptara  and  aubchaptara. 
•         •         •         •         • 

(c)  Chapter  and  subchapter 
Hssignments  are  made  by  the  Office  of 
the  Federal  Regtater  after  agertcy 
I  onsultatlon. 

7  Sactkwi  21  11  ia  reviaed  to  r*ad  »* 


(a)  Tha  ataadaid  organtxatlon  conaista 
of  iha  ioAkjwmg  atractaral  anita: 

(1)  Titlaa.  arkich  ara  nnbarad 
I  onaecat]v«>y  in  Arabic  throoghoat  tha 

(>)de. 

[Z]  Subtitlea.  which  ara  lettered 
I  laiaai  iiliii  Ij  In  capttala  throughcial  the 
title: 

( 3 )  Chapters,  which  are  nuasbered 
I  onsecativaly  In  Romao  capita  la 
througboot  wrnck  titUr. 

Ml  Sabchaptara,  which  are  lettered 
I  onsecuftrehf  tn  capitala  throoghout  the 
I  hapten 

(5)  PartB.  which  are  nttrr»b«rred  in 
Arabic  throughout  each  title; 

(8)  Sutiparta.  which  ara  lettered  m 
I  apitdls; 

(7)  Saclioru,  wluch  are  numbered  iQ 
Arabic  throughout  e^ch  part  A  aectloa 
number  Includes  the  number  of  the  part 
followed  by  a  period  and  tha  aumbex  of 
the  section.  For  example,  the  aaction 
number  for  section  15  of  Part  21  ia 
I  21  15",  and 

|H)  Paragraphs,  which  are  designated 
Hs  follows. 


l^vel  1 

(•1.  ;b).  (l1.  etc 

lfT«4  2 

ri».  f2).  (netr. 

Ifvel  3 

(iktbl.Ni.«tt^ 

IrTai  4 

lAJ.  IBV  (CI.  sic 

bvci  S 

lJl.UV(J).ati- 

1>-V«I  « 

m^auja***- 

{2t.tS    It 

g.  Section  21.13  la  removed. 

10.  Section  21.14  is  revised  to  read  as 

follows: 


121.14 

organtzaOan  Of  tfw  Coda  Of  Fadaral 


(al  Any  deviation  from  standard  Code 
of  Federal  Regulatiooa  designations 
must  be  approved  In  advance  by  the 
OfBce  of  Ae  Federal  Register.  Requeats 
for  approval  muat  be  aubmitted  in 
writing  at  least  five  workiiig  days  before 
the  agency  Intends  to  submit  the  final 
rule  docimient  for  pubticatioa  and 
include  a  copy  of  the  final  rule 
document. 

(b)  The  Director  of  the  Federal 
Register  may  allow  the  keying  of  section 
numbers  to  correspond  to  a  partlcuUr 
numbering  syatem  uaed  by  an  agency 
only  whan  tha  keying  wiU  benefit  ba<h 
that  agency  and  iha  public 


121.15    fAanwvadl 

11  Section  21.15  la  removed. 

12.  Section  21.18  is  amended  by 
revising  the  last  sentence  to  read  as 
follows; 

'   *   *  It  aball  alao  Hat  tha  hawiings  for 
the  aubparta.  andaaignated  center 

headings,  sactlona  hi  the  part,  and 
appendix  headings  to  the  part  or 
subpart 

{MJt2    iniaiBi  Sit) 

13.  Section  21.22  is  removed. 


{21.42    [Amandad] 

14.  In  I  21.42  remove  the  word  "he"* 
and  add.  tn  its  place,  the  words  "thp 
Director". 

15  Section  Tl  A3  t«  amended  by 
revising  the  second  sentence  of 
paragraph  (b)  to  read  as  follows: 

{21.43    Ptadng  and  amarxftng  authority 
cttatlona. 


(b)  *   •   *  The  anthority  citation  shall 
appear  at  the  end  of  the  tabJe  of 
contenta  for  a  part  or  afler  each  subpart 
heading  within  the  text  of  a  part  *  *   ' 


121.46    lAaww^ail 

16  In  I  21  45  add  the  word 
nonstatutory"  before  the  word 
"document". 

17.  Section  21  52  is  revised  to  read  ai 
folKrwr 


121.12    [AwMndad) 

8  In  I  21  12  remove  the  word  "shall" 
and  add.  In  Its  place,  the  word  "may" 


{2V&2 

(a)  United  States  Code.  All  aUlior^ 
to  siatutory  authority  shall  tnchsda  a 
United  State*  Code  citation,  whete 
arellable.  CHatfons  to  titles  of  the 
United  States  Code,  whether  or  not 


enacted  into  positive  law,  may  be  cited 
without  Public  Law  or  U.S.  Statutes  at 
Large  citation.  For  example: 

Authority:  10  U.S.C.  501. 

[b)  Public  Laws  and  U.S.  Statutes  at 
Large.  Citations  to  Public  Laws  and  U.S. 
Statutes  at  Large  are  optional  when  the 
United  States  Code  is  cited.  Citations  to 
current  public  laws  and  to  the  U.S. 
Statutes  at  Large  shall  refer  to  the 
section  of  the  pubhc  law  and  the  volume 
and  page  of  the  U.S.  Statutes  at  Large  to 
which  they  have  been  assigned.  The 
page  number  shall  refer  to  the  page  on 
which  the  section  cited  begins.  For 
example: 

Audiority:  Sec.  5.  Pub.  L  89-e7a  80  SUt 
935  (40  U.S.C.  1654);  sec  313.  Pub.  L  85-728, 
72  Stat  752  (49  U.S.C.  1354). 

$21.53    (Amandad) 

18.  In  S  21.53  add  the  word 
"Authority"  in  front  of  the  word 
"Special". 


PART  22-4>REPARATION  OF 
NOTICES  AND  PROPOSED  RULES 

1.  The  heading  to  Part  22  is  revised  to 
read  as  shown  above. 

2.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506;  sec.  &  E.0. 10530, 
19  FR  2709;  3  CFR,  1954-1958  Comp.,  p.  IM. 

3.  The  undesignated  center  heading 
for  §  S  22.1-22.2  is  designated  as  Subpart 
A  and  revised  to  read  as  follows; 

Sut>part  A— NotiCM 

4.  The  undesignated  center  beading 
for  S  S  22.5-22.7  is  designated  as  Subpart 
B  and  revised  to  read  as  follows: 

Subparts — Proposed  Rules 

S22^    [Amandad] 

5.  In  S  22.5,  the  introductory  text  is 
amended  by  removing  the  phrase 
"notice  of  proposed  rule  making"  and 
adding  in  its  place  "proposed  rule"  and 
removing  the  word  "notice"  and  adding 


in  its  place  "document"  and  m 
paragraph  (a),  the  words  "rule  making" 
are  made  one  word 

{22.4    (Amandad] 

6.  In  8  22.6  the  words  "in  brackets" 
are  removed  and  the  brackets  that 
appear  around  the  citation,  "[l  CFR  Part 
22]"  are  also  removed. 


$22.7    [Amandad] 

7.  In  5  22.7  the  words  "notice  of  and 
"making"  are  removed 
DonW.  WUaon. 
Chairman. 
Joaeph  lanifet, 
Member. 
Carol  Williams, 
Member. 
Dick  Tbomburgh, 
Attorney  General. 
DooW.  Wiiaon. 
Archivist  of  the  United  State*. 
[FR  Doc  89-5228  Filed  3-6-88;  &45am] 
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OCPARTIIENT  Of  EDUCATK)« 
ICTOA  No.  •4.2301 

Notlc«  Inviting  AppNcattona  for  New 
Airertta  for  Flacai  Year  1M9  under  tt>e 
Center*  for  IntematkKiai  Buelneea 
Education  Program 

\ottf  to  Applicants  Thii  notice  ii  a 
complete  application  pacJiaj;^   To^if-ther 
with  Ih«  itatute  authorizing  the  program 
and  applicable  r«gulatlon«  Kuvemmg  the 
F'rt>gram.  ..icluding  the  Education 
Department  (^neral  Adminiatralive 
Regulationa  (FJLXiAR).  the  notice 
contain*  information,  application  forms, 
and  inatructiona  needed  to  apply  for  a 
grant  under  ihia  competition. 

fvrpoae  of  Pn>)injm  The  purpote  of 
the  Ontera  for  International  buainesa 
Education  Program  ii  to  provide  grants 
to  eligible  inatitulions  of  higher 
education,  or  combination*  of  these 
institutions,  to  pay  the  Federal  share  of 
the  cost  of  planning,  establishing  and 
operating  Centers  for  Inlemational 
Business  F.ducation  that  will — 

(1)  Be  national  resources  for  the 
teaching  of  miporved  business 
techniques,  stralexiea.  and 
methcxiologies  ihut  emphasize  the 
Intemationul  ( onlext  in  which  bu»in»'«s 
Is  transacted. 

[2]  Prt)vide  instruction  in  cntual 
foreign  languages  and  international 
fields  needed  to  pmvide  an 
understanding  of  the  cultures  and 
customs  of  I'niled  Slates  trading 
partners, 

(.))  Provide  research  and  Irmning  in 
the  intemHliiinrtl  asjwcts  of  trade. 
commerce,  ami  other  Tields  of  study 

(4)  Provide  training  lu  students 
enrolled  in  the  institution,  or 
combinations  of  institutions,  in  whu  h  a 
center  is  Ux  ated.  and 

(5)  Serve  as  r»»gional  rvsources  to 
businesses  aprtiximatcly  lo<:aled  by 
offering  pnigrams  and  providing 
research  designei)  to  meet  the 
international  training  nerds  of  these 
businesses 

Dffodline  for  Tmnanuttii!  (<f 
Appluotiona.  May  10.  19BH 

Avinlohltf  FuruLi  $^41  IXXI  The 
Administration  has  not  re(|uested  funds 
for  this  program  for  IVWO,  the  second 
year  of  the  profxised  three  year  funding 
cycle 

RatimatiHi  Range  of  Ai*ard<i  |1(T().00O- 
»12."S.0IX) 

Ejilnrmtfd  Averuf/e  Size  of  Awards. 

Sno.cxxi 

Eatimatt'd  SunibtT  of  A  iv  anis  5-7 
Note   The  Department  is  not  txiund  by 

any  estimates  in  this  notice 

PniffH  t  fKruxi  JB  Motilhs 

ApplicuhM  Re'fiuUilnuis.  (a)  TTie 
Education  Department  I'.eneral 


Administrative  Regulations  (EDGAR)  in 
34  CFR  Pari  74  (Administrotion  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations).  Part  75  (Direct  Grant 
Programs),  Part  77  (Definitions  that 
Apply  to  Department  Regulations):  and 
Part  85  (Govemmentwide  Debarment 
and  Suspension  (Nonprocurement)  and 
Ckivemmentwide  Requirements  for 
Drug  Free  Workplace  (Grants));  (b)  The 
Centers  for  International  Business 
Education  Program,  authorized  under 
Title  VI,  Part  B.  Section  812,  of  the 
Higher  Education  Act  of  1965,  as 
amended  by  section  8281  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1968,  PL  10O-418  (20  U  S.C 
1130a-b). 

Eligibility  To  be  eligible  for 
assistance  under  this  program,  an 
applicant  must  be  an  institution  of 
higher  educntlon.  or  a  combination  of 
such  institutions,  that  establishes  a 
Center  Advisory  Council  prior  to  the 
date  that  Federal  assistance  is  received. 
The  Center  Advisory  Council  shall 
conduct  extensive  planning  prior  to  the 
establishment  of  the  Center  for 
International  Business  Education, 
concerning  the  scope  of  the  Center's 
activities  and  the  design  of  its  programs. 

The  Center  Advisory  Council  shall 
include — 

(1 1  One  representdtive  of  an 
administrative  department  or  office  of 
the  institution  of  higher  education  (or  a 
combination  of  such  institutions); 

(2)  One  faculty  representative  of  the 
business  or  management  school  or 
department  of  such  an  institution  (or  a 
combination  of  such  institutions); 

(1)  One  faculty  representative  of  the 
intemationdl  studies  or  foreign  language 
sch(x)l  or  department  of  such  an 
institution  (or  a  combination  of  such 
institutions), 

(4)  One  faculty  representative  of 
another  pnifessional  school  or 
department  of  such  an  institution  (or  a 
combination  of  such  institutions),  as 
appnjpnate. 

15]  One  or  more  representatives  of 
local  or  regional  businesses  or  firms; 

(6)  One  representative  appointed  by 
the  Governor  of  the  Slate  in  which  the 
institution  (or  a  combination  of  such 
institutions)  is  located  whose  normal 
responsitnlities  include  official  oversight 
or  involvement  in  State-sponsored 
trade-related  activities  or  programs,  and 

(')  Such  other  individuals  as  the 
institution  of  higher  education  (or  a 
combination  of  such  institutions)  deems 
appropriate 

In  addition  to  the  initial  planning 
activities  required  by  the  statute,  the 
Onter  Advisory  Council  shall  meet  not 
less  than  onco  each  year  after  the 


establishment  of  the  center  to  assess 
and  advise  on  the  programs  and 
activities  conducted  by  the  center 

Programmatic  Requirements: 
Programs  and  activities  to  be  conducted 
by  Centers  for  International  Business 
Education  shall  include — 

(1)  interdisciplinary  programs  that 
incorporate  foreign  language  and 
international  studies  training  into 
business,  finance,  management, 
communications  systems,  and  other 
professional  curricula; 

(2)  Interdisciplinary  programs  that 
provide  business,  finance,  management, 
communications  systems,  and  other 
professional  training  for  foreign 
language  and  international  studies 
faculty  and  advanced  degree 
candidates; 

(3)  Evening  or  summer  programs, 
including,  but  not  limited  to.  intensive 
language  programs,  available  to 
members  of  the  business  community  and 
other  professionals,  that  are  designed  to 
develop  or  enhance  their  international 
skills,  awareness,  and  expertise; 

(4)  Collaborative  programs,  activities, 
or  research  involving  other  institutions 
of  higher  education,  local  educational 
agencies,  professional  associations, 
businesses,  firms  or  combinations 
thereof,  to  promote  the  development  of 
international  skills,  awareness,  and 
expertise  among  current  and  prospective 
members  of  the  business  community  and 
other  professionals: 

(5)  Research  designed  to  strengthen 
and  improve  the  international  aspects  of 
business  and  professional  education  and 
to  promote  integrated  curricula;  and 

(8)  Research  designed  to  promote  the 
international  competitiveness  of 
Amencan  businesses  and  firms, 
including  those  not  currently  active  in 
international  trade. 

Other  Allowable  Activities:  Programs 
and  activities  to  be  conducted  by 
Centers  for  International  Business 
Educ-dtion  may  also  include — 

(1 )  The  establishment  of  overseas 
internship  programs  for  students  and 
faculty  designed  to  provide  training  and 
experience  in  international  business 
activities,  except  that  no  Federal  funds 
provided  under  this  program  may  be 
used  to  pay  wages  or  stipends  to  any 
participant  who  is  engaged  in 
compensated  employment  as  part  of  an 
internship  program;  and 

(2)  Other  eligible  activities  consistent 
with  the  purposes  and  intent  of  the 
legislation. 

Funding  Requirements  The 
applicant's  share  of  the  cost  of  planning, 
establishing  and  operating  centers  under 
this  section  shall  not  be  less  than — 


(1)  10  per  centum  for  the  fir»l  year  in 
which  Federal  funds  are  furnished: 

(2)  30  per  centum  for  the  second  such 
year  and 

(3)  50  per  centiun  for  the  third  such 
year  and  for  each  such  year  thereafter. 

The  non-Federal  share  of  the  cost  of 
planning,  establishing,  and  operating 
centers  under  this  program  may  be 
provided  either  in  cash  or  by  in-kind 
assistance. 

Other  Requirements:  The  statute 
requires  applicants  to  provide — 

(1)  An  assurance  that  the  Center 
Advisory  Council  shall  meet  not  less 
than  once  each  year  after  the 
establishment  of  the  center  to  assess 
and  advise  on  the  programs  and 
activities  conducted  by  the  center 

(2)  A  description  of  the  extensive 
planning  that  the  Center  Advisory 
Council  and  the  institution  of  higher 
education,  or  a  combination  of  these 
institutions,  have  conducted  or  will 
conduct  prior  to  the  establishment  of  the 
Center  for  International  Business 
Education,  concerning  the  scope  of  the 
center's  activities  and  the  design  of  its 
programs; 

(3)  An  assurance  of  ongoing 
collaboration  in  the  establishment  and 
operation  of  the  center  by  faculty  of  the 
business,  management,  foreign  language, 
international  studies  and  other 
professional  schools  or  departments,  as 
appropriate; 

(4)  An  assurance  that  the  education 
and  training  programs  of  the  center  will 
be  open  to  students  concentrating  in 
each  of  these  respective  areas,  as 
appropriate;  and 

(5)  An  assurance  that  the  institution  of 
higher  education,  or  combination  of 
these  institutions,  will  use  the  assistance 
provided  under  this  section  to 
supplement  and  not  to  supplant 
activities  conducted  by  the  institution  or 
institutions  of  higher  education. 

Allowable  Costs:  Grant  funds  may  be 
used  to  pay  the  Federal  share  of  the  cost 
of  planning,  establishing  or  operating  a 
center,  including  the  cost  of — 

(1)  Faculty  and  staff  travel  in  foreign 
areas,  regions,  or  countries; 

(2)  Teaching  and  research  materials; 

(3)  Curriculum  planning  and 
development; 

(4)  Bringing  visiting  scholars  and 
faculty  to  the  center  to  teach  or  to 
conduct  research; 

(5)  Training  and  improvement  of  the 
staff  for  the  purpose  of,  and  subject  to 
such  conditions  as  the  Secretary  finds 
necessary,  for  carrying  out  the 
objectives  of  this  program;  and 

(6)  Other  costs  consistent  with 
planning,  establishing  or  operating  a 
center. 


The  applicant  may  complete  a  copy  of 
Standard  Form  424A.  printed  in  the 
application  package,  for  each  year  for 
which  funding  is  requested,  and  may  use 
Section  F  of  Standard  Form  424A  to 
provide  a  detailed  breakout  of  all 
proposed  costs  for  each  12-month  period 
for  which  funding  is  requested.  Under  34 
CFR  75.564,  the  Secretary  accepts  an 
indirect  cost  rate  of  8  percent. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition. 

[2]  The  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria. — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  Title  VI, 
Part  a  Section  612,  of  the  Highest 
Education  Act  of  1965,  as  amended  by 
section  6261  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  Pub.  L 
100-418  (20  U.S.C.  1130a-b),  including 
consideration  of — 

(i)  The  objectives  of  the  project;  and 

(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  the  authorizing 
statute. 

(2)  Extent  of  need  for  the  project  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  that  authorizes 
the  program,  including  consideration 
of— 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs: 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (25  points)  The 
Secretary  reviews  each  apphcation  to 
determine  the  qualitj'  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quahty  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  apphcant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 


without  regard  to  race,  color,  national 
origin,  gender,  age.  or  handicapping 
condition;  and 

(vi)  For  grants  under  a  program  that 
requires  the  applicant  to  provide  an 
opportunity  for  participation  of  students 
enrolled  in  private  schools,  the  quabty 
of  the  applicant's  plan  to  provide  that 
opportunity. 

(4)  Quality  of  key  personnel.  [7 
points.) 

(i)  The  Secretary  reviews  each 
apphcation  to  determine  the  quality  of 
key  personnel  the  applicant  plaiis  to  use 
on  the  project,  including — 

(A)  The  quahfications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(C)  The  time  that  each  person  referred 
to  in  paragraph  (b)(4)(i)  (A)  and  (B)  will 
commit  to  the  project;  and 

(D)  How  the  apphcant  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  ongia 
gender,  age.  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  (b)(4)fil 
(A)  or  (B),  the  Secretary  considers — 

(A)  Experience  and  tp»ining  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project 

(5)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  wh.ch  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project,  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 

(Cross-reference;  See  34  CFT?  75  590 

Evaluation  by  the  grantee  ) 

(7)  Adequacy  of  resources  (3  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities 
equipment,  and  supplies. 

(Approved  under  OMB  Control  No.  1840- 
0616) 
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InatructkxM  for  Tr«iwmittal  of 
AppUcatkMM 

(a)  If  an  applicant  wanti  to  apply  for  a 
grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copiea  of 
the  application  on  or  before  the  deadline 
date  to   U  S  Department  of  Education. 
Application  Control  Center.  Attention 
(Cn)A  »M  22t)).  WashmHton.  fX:  20202- 
4725 

or 

(2)  Hand  deliver  the  oriHinai  and  two 
copiei  of  the  application  by  4  30  p  m 
(Waahinston.  DC  time)  on  the  deadline 
date  to:  U.S.  Department  cf  Education. 
Application  Control  Center,  Attention 
(CroA  «ft4  220),  Room  «3ft33.  Regional 
Office  Building  »3.  7th  and  D  Streeta. 
SW  .  Washington.  DC 

(li)  An  applicant  must  show  one  uf  the 
following  as  proof  of  mailing 

(1)  A  legibly  dated  I'  S   Ptislai  S*>rvice 
postmark 

(21  A  U*gible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  US.  Postal 
Service 

(3)  A  dated  shipping  lab<''.  invoice,  or 
receipt  fnim  a  commercial  (amer 

(4)  Any  other  pnxif  of  mailing 
acceptable  to  the  Secretary 

|c)  If  an  application  is  mailed  through 
the  U  S   Postal  Servue   the  Secretary 
does  not  accept  eith»'r  of  the  following 
as  proof  of  mailing 

(DA  private  metered  piis'niark 
[Z]  A  mail  receipt  that  is  not  dated  by 
the  I '  S   Postal  Ser\  "  e 

No««».-   (U  The  I    ,S   fnnUii  Vrvi(»>  iU->-n 
not  uniforrniy  [)n>vul»"  a    !<iti*<1  ptnlmtirK 


B«for«  relying  or  this  method  an  spplicant 
should  chick  with  lu  locsl  post  office 

(2)  An  applicant  wishing  to  know  that  its 
application  has  be«n  r«c«ived  by  th« 
Department  must  include  with  the  spplication 
a  ilamped  self  addressed  postcard 
containing  the  CFDA  numt>er  and  title  of  this 
pn)tirsm 

l^]  The  applicant  rnusl  indicate  on  the 
iTvflope  and — if  not  provided  by  the 
I)f  partmeni— in  Item  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
C;H)A  number — and  letter   if  any— of  the 
competition  under  which  the  spplication  is 
t)viiig  submitted 

Application  Instructions  and  Forma 

The  appendix  to  this  application  ts 
divided  into  three  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized  The  parts  are  as  follows 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  Rev  4- 
Sfll)  and  instructions. 

Part  U.  Budget  Information — Non 
Construction  Programs  (Standard  Form 
424A)  and  instructions 

Part  111  Application  Narrative. 

Assurances — Non-Construction 
FYograms  (Standard  Form  424B). 

Assurances — Centers  for  International 
Business  F^ucation  Program 

Certification  regarding  Debarment. 
Suspension,  and  other  Responsibility 
Matters  F*nmar>'  Covered  Transactions 
{YD  Form  GCS-OOe)  and  instructions. 

Certification  regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Kxclusion   Lower  Tier  Covered 
Transactions  (F.D  Form  CCS-OOBj  and 
instructions  (NOTF.  F.D  Form  C;CS-009 


is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

One  or  both  of  the  following,  as 
appropnate: 

Certification  Regarding  Drug-Free 
Workplace  Requirements:  Grantees 
Other  than  Individuals  (FD  80-0004). 

Certification  Regarding  Drug-Free 
Workplace  Requirements:  Grantees 
Who  Are  Individuals  (ED  80-0005). 

For  Further  Information  Contact:  For 
specific  information  concerning  the 
program  contact:  Susanna  C.  Easton, 
Center  for  International  FJucation, 
Office  of  Postsecondary  Education, 
Department  of  Education,  Room  3053. 
ROB-3.  400  Maryland  Avenue.  SW., 
Washington.  DC  20202-5332.  Telephone 
(202)  732-3302. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certification.  However,  the 
application  form,  the  assurances,  and 
the  certification  must  each  have  an 
orifiinal  signature  No  grant  may  be 
awarded  unless  a  completed  appUcation 
form  has  been  received. 

Pivsruw  Authority  {20  V?>C  llJOa-b) 
Dated  February  2.  1989 

kennetli  D.  WliitehMd. 

Assistant  St'i  rftury  'or  Poslsctondary 

Eiiui  diiir, 

HUJMQ  COOC   «000-01-«l 
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0  Oacraaaa  Ouraoon     OBiar  Itpmatft 
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a  Aophcant 


b   Proiact 


11  trrmnTto  mmom(k 


a  Omar 


a  roTAt 


00 


00 


00 


IS.  «  *e»UCATWN  SMJKT  TO  WVWW  SV  STA11  BOCUnvt  OMMI  tt*n 

a       1^3.  TVSS  PneAP«JCATK>*APWJCATION  WAS  UAOE  *VA»_A8L£  TQ  T>€ 
STATE  B<HXmv6  OnOS*  i23rj  PqoCESS  PQH  oevten  ON 


OATC 


b       Na    □    PBOQnAMiSNOTCOVEWH3  BVEO   12371 

□    OP  PPOGRAM  MAS  NCT  BEEN  SBiCTED  BY  STATE  R>»  !VJ<eM 


•  7.   «n«A»MJCAMrO«JMOU0tTON«MVV«MN«LDaSr) 

Q  y—        « -vaa' anacnanaoanaoon 


n 


11  Tormmrormr  anrnjoat  awp  — jg  au.  aatA  m  i>«s  A»ucATio«»wMAaw.i>. « iiuw  aim  twus  awo  coiwoct.  wh  aoaimm  was  tm  euty 

oe  n<s  AePucAWT  AMD  tm«  AeaucAwr  anu.  eomm.r  wmt  nm  attachsb  assumamcis  »  tms  ASSisTAHCt  i»  AWAJweo 


A  ryoad  Atama  or  Aumomad  AaoraaarHaiiva 


b  Tiaa 
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>'t>ous  t<}/i>oru  Not  JsaOW 


c  T, 


a  Oaia  Signad 
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This  1*  •  tLandard  form  used  by  appitcanu  lut  a  requirad  r«c««h»«t  for  praappiicaLions  axKi  apphcauons  uitMTtitMd 
'or  F«d«ral  aiaiitanra  Ll  m\U  km  ya«4  by  Ki4arai  afntiaa  to  o6tun  appticmnt  cartlfkmtinn  that  Sute*  which  hav« 
e«ubiith«<l  ■  r«vi«w  and  comm«ni  procadurt  m  mpona*  to  ElxacuUva  Ortiar  12372  and  hav«  MlectKl  Lh»  prwfram 
'o  !>•   ncludad  in  '-h«ir  procaas,  ha»a  bear.  ji«an  aa  og^ortuiuty  t*  r*v»#«  iha  app^icant'i  mbwiission 


lt»rn 


Entrv 


Item 


Entrv 


'.0 


Saif  aipianatufy 

Data  appiicauoa  lubmiitad  u>  Fadaral  agancy  or 
Stata  i/appllcablal  &  appltcaot't  cotUroi  auiabar 
ufappUcablal 

Stata  aa«  oniy   Japphcabial. 

[f  thia  application  ii  to  continua  or  r*vi»a  an 
•  lifting  award,  antar  praaant  Padarai  trdanuAar 
numbar   If  for  a  naw  pmj«cl.  U*v«  I 


Lagal  nama  of  applicant,  naoM  •£  ^laary 
orjaniiationai  unit  which  will  un^arlaka  Ula 
aaaiitanca  activity,  compiata  addraaa  of  tha 
applicant,  and  nama  and  taiaphona  numbar  of  tha 
paraon  ta  contact  on  mattm  ralatad  to  ihia 
appttcauan 

Entar  Empioyar  Idantification  Numbar  EIS)  as 
caaignad  by  tha  Intamai  Revanua  Sat-*-ica 

Entar  tha  appropriata  itttar  in  tha  ipaca 
providad. 

CSack  appropriata  box  and  antar  appropr.ata 
latUr^al  la  tha  (p«ca<f)  providad 

—  "Naw"  ina«iia  a  naw  aaautanca  award 

—  'Contiaualioo'  maana  an  axtanaion  for  an 
aclditionAi  f\xndia4finMdt»t  parted  lar  •  prajact 
with  a  prqjactad  coapiation  data 

—  'Ravuioa'  maans  any  chanf*  in  tj\m  Faderai 
Govammant'i  nnanciai  obligation  or 
continuant  liability  frotn  an  axxatinf 
obligation 

Nama  of  Padaral  agancy  fro«i  whtck  aaatstanra  i» 
baing  raquaatad  with  thta  application 

L  ia  Lha  Catalog  of  fadarmi  Domaatic  Aaaiitanca 
numbar  and  Utla  of  tha  program  undar  which 
taaistanca  is  raquaatad 

Entar  a  i>r\m{  daacnpti»«  tilia  ti  tha  pro)act.  if 
mora  ihtn  ona  program  u  tnvolvad,  you  thould 
appand  an  arpianauon  on  a  aaparata  ihaat  If 
appropnat*  la  g  ,  tomtiULtion  or  rtal  proparty 
pr)]«»cu).  attach  a  map  ihowing  projact  location 
F  >r  pr«appUcaliona.  uaa  a  aaparata  ihaat  to 
pro»i<ia  a  iummary  daacr-ption  of  ihia  project 


13  Liat  only  lha  iarg««t  pofitical  ent.ties  afTer'e^i 
(t  g  ,  Stata.  counUaa.  ciuea) 

13.     Satf  aaplaoatory 

14  Lilt  tha  applicant*  Congr«*»ionai  District  and 
any  Dutnctli)  affactad  by  tha  program  or  project 

15  Amounx  raqurita^  or  to  ba  contnbutad  during 
lha  firtt  fundiBg/budgel  period  by  each 
e«alxibutor  V«(a«  of  inkind  contributions 
•^«ld  ba  included  on  appropriata  lines  as 
appticabla  If  lha  actMo  will  rvsult  in  a  dollar 
chaxiga  to  an  existing  award,  Lndicata  oiUt  ttaa 
amount  of  tha  ch*nc«.  For  dacreasest,  inrkiaa  Lha 
ain«unta  in  parentheses  If  both  basic  and 
■  upplememal  amounts  are  included,  ihow 
hr— fcitoww  oa  an  atlAchad  shaal.  For  multiple 
profran  frmdin^  usa  totals  and  skow  breakiiown 
usmg  sama  cataforves  ai  it«m  15 

16  Apiplioants  should  contact  lha  Stale  Stnr<e  Point 
of  Contact  C5POO  fcr  fadaral  ExacuUva  Ordar 
1Z3T2  u>  daCartnina  whalhar  lha  application  is 
■ubjact  to  lha  Stata  Intergovernmental  review 


17  Thia  (foaation  apphes  to  the  appiicanl  organi- 
tation,  not  the  person  who  iigns  as  the 
aulhoriiad  rsprasanlativa  Categories  of  debt 
tncfttd*  daiitMjuent  audit  disallowances,  loans 
and  laaaa. 

18  To  ba  signad  by  tha  tuthorixad  representative  of 
lha  applifaaC  A  copy  of  lha  governing  body  i 
authoruation  for  you  to  sign  this  application  as 
ofi\ciai  rapraaantaliTa  nust  ba  on  file  m  the 
applicant's  ofHca  (Cartaiii  Padaral  agencies  m^y 
raquira  that  this  authorixation  be  submitted  as 
part  of  tha  application  ) 
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INSTRUCTIONS  FOR  THE  SF.424A 


GeneraJ  Inttructioa* 

This  form  is  desired  m  tiiat  application  can  be  made 
for  funds  from  on«  or  more  grant  programs  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  haw  and 
whether  budgeted  amounts  should  be  separately 
shown  for  difTerent  functions  or  activities  within  the 
program  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  furKtioo  or 
activity.  For  otiter  pregrams.  grantor  agencies  may 
require  a  breakdown  by  function  or  activity  Sections 
A.B.C,  and  D  shouM  inchode  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments,  fn  the  latter  case. 
Sections  A.B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assisunce  in  the 
subsequent  budget  periods  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budfet  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  $uigU  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b) 

For  applications  pertaiainf  to  a  tingle  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (•),  and  enter  the  catalog  num- 
ber in  Column  fb)  For  applications  pertaining  to  mul- 
tiple programs  wkerc  none  of  the  prograou  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  caUlog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b).  enter  in 
Columns  (e),  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Line*  1-4,  Columns  (c)  through  (g,)  ( continued) 

For  continuing  grant  program  application*,  submit 
these  fiwrns  before  the  end  of  each  funding  period  a4 
required  by  the  grantor  agency  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  wkich  wvli 
renaia  anobligated  at  the  end  of  the  grant  funding 
period  anly  if  the  Federal  grantor  agency  instructions 
provide  for  this  Otherwise,  leave  these  columns 
blaak.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  oaeded  for  the  upcoming  period.  The  amounUs) 
in  Column  (g)  should  be  the  sum  of  amounts  m 
Columns  (e)  and  (f) 

For  tupplemental  granU  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d)  Enur  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  ftinds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  no n  Federal  funds  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  atnounta  shown  in  Columns  (e)  and 
(f)  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  CoKimns  (e)  and  (0 

M»«  *  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4.  Column  (a).  Section  A  When  additional 
sheets  are  prepared  for  Section  A.  provide  similar 
column  headings  on  each  sheet  Foe  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (bath  Federal  and  non  Federal)  by  object  class 
categories 


Linei  0a-i 

column. 


Show  the  totals  of  Lines  6«  to  $h  in  each 


Line  6j  -  Show  the  amount  of  indirect  cost 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j  For  all  applications  for  new  grants  and 
continuation  grants  the  toUl  amount  in  column  (5i, 
Line  6k,  should  be  the  same  as  the  toul  amount  shown 
in  Section  A,  Column  (g),  Line  5  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  ( 1  )-(4),  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (f)  on  Line  5 
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INSTRUCTIONS  FOR  THE  SF-424A  (condnued) 


Lin*  7  -  Enter  the  estimated  amount  of  income,  tf  any. 
e«pecte<i  to  be  ^nerated  from  thu  project  Do  not  add 
or  lubtract  lhi»  amount  from  the  total  project  amount 
Show  under  the  program  narrative  italement  the 
nature  and  iource  of  income  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant 

Section  C.  NooFederaJ  Resources 

Lines  Ml-  Enter  amounts  of  rwn  Federal  resources 
that  will  b«  used  on  the  grant  If  in  kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A  A  breakdown  by 
function  or  activity  is  not  necessary 

Columo  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant 

Column  (cl  -  Enter  the  amount  of  the  States 
cash  and  in  kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency  Applicants  which  ar« 
a  State  or  State  agencies  should  leave  this 
column  blank 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  b«  made  from  all  other 
sources 

Column  (e)  -  Enter  totals  of  Columns  (bl.  (cl,  and 
(4). 

Luia  11  —  Enter  the  tofal  for  each  of  Columns  (bt  (el 
The  amount  in  Column  (el  should  be  equal  to  the 
amount  on  Line  5.  Column  (0.  Section  A 

S«ction  D  For«cast«d  Cash  N»m1s 

Lina  13  -  Enter  tha  amount  of  cash  needed  by  quarter 
from  the  grantor  ag«r^y  dunnf  the  first  year 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  Tirst  year 

Lina  15  -  Enter  the  toUls  of  amounU  on  Lines  13  and 
14 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  18  ■  19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A  A 
breakdown  by  function  or  activity  is  not  necessary  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columru  amounU  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years)  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary 

Line  20  -  Enter  the  toUl  for  each  of  the  Columns  (b)- 
(el  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
ifviivjdual  direct  object -class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
deUils  as  required  by  the  Federal  grantor  agency 

Line  23  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense 

Line  S3  -  Provide  any  other  explanations  or  comments 
deemed  necessary 


Ii:grRJCTIO.'.'J  tor  part  hi— APfLICATIOK  fg^RRATIVE 

Before   preparing    t±.e  ^fjpdication  rtirrative,    an   applicar.t    t^iiDuid    road 
CBrefully  ail   the   inlarmBCion  inciudou  in  t±i3  rctice.     Tne  Sscrctdiry 
recxirmerds  t^iat  you  carefully  conbiaer  tLhe  sections  ot   this  notice 
pertaining  to  tne  Puipo^e  of   U.e  Progrin  aril   the  PrograrxiBt^c  Requirao^t:s 
as    you    address    the    selection    criteria    t.-o    Secretary    \i^s    to    e.'^.ui-te 
^plications. 
The  narrative  should- - 

1.  Begin  with  an  Afctotrart;    that  u,   a  sirnnury  of   the  pix>posed  pioject; 

2.  Include    the    follo/inj    infQn;atk)n    in    or^r    to    e.taD^ii;n    eligibility 
umer  this  prog  ran: 

(a)  The  cBte  the  Ccntei"  AiVusory  Council  vas  or  -^i.i  uc  ei:t^li^;wa. 
rtote:  Hie  Advisory  Council  ijliali  be  CiJtaDliahau  prior  to  tie  ciau^  u«.t 
Federal  assistance  is  receivec; 

Co)     A  list  of   the  mer.bers  of  Uie  Advisory  Council  and  a  dei;cripticn 
of  their  acadanic  or  oti^ei  aff  iiiaticris;  and 

(c)   A  description  of   the  exteni^ive  planning  wliich  was  ox  will  oe  cort,uciGu 
by    the    Advisory    Council    prior    to    u-,o    estaDlisiu.rint    of    tiie    Co^.ter    for 
International    BuuLneso    Education,    concerning    the    scope    of    tr.e    center 'l 
activities  and  the  uesign  of   its  progranc. 

3.     DesQ-ibe  tne  proposed  Centei   for  Intemationai  Business  Education  in         — 
iigrit  of  eacn  of  the  se..ection  criteria  in  t:.e  orcx?r  in  wjucn  a^e 
criteria  are  lis  tad  in  this  notice.     Describe  ti^e  activitxos  proiXJsed  to 
oc  carriod  out   in  each  yoar  of   thic  3-ycar  funaing  cycle  u.-i^er  Wjc  "Pian  ul 
Operation"  section  of   uie  appiiCatioii. 
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MOTB! 


Public  reporting  burden  for  this  collection  of 
information  is  estimated  to  average  35  hours  per 
response  in  the  first  year,  including  time  for 
reviewing  instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection  of 
information.   Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this 
burden  to  the  U.S.  Department  of  Education, 
Information  Management  and  Compliance  Division,  400 
Maryland  Avenue,  S.W. ,  Washington,  D.C.  20202-4651, 
and  to  the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1840-0616)  Washington, 
D.C.  20503. 
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OMI  kptn^tt  No.  •S4«  0040 


ASSURANCES  —  NOri-CONSTRUCTlON  PROGRAMS 


Not*  C«rt*in  of  th«M  »Mur«nc*«  may  not  b«  applicablt  to  your  project  or  progrsm  If  you  h*ve  questions. 
pl««M  contact  th«  •warding  agency  Further,  certain  Fedaral  awardmg  agvnciM  may  require  applicants 
to  certify  to  addiUonal  assurances  If  such  is  the  case,  you  will  be  notified 

As  the  duly  authonied  repre— nlaUve  of  the  applicrt  1  certify  that  the  applicsmt 


Has  the  legal  authority  to  apply  for  Federal 
assistar>ce,  and  the  institutional,  managerial  and 
fmancial  capability  (including  funds  sufHcient  to 
pay  the  non  Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  deecribed  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  Slates,  and  i/  appropriate. 
the  Sute.  through  any  authorised  representaUve. 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award, 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directive* 

Will  establish  safeguards  to  prohibit  employee* 
from  using  their  positions  for  a  purpose  that 
constitute*  or  pr**enU  the  appearance  of  personal 
or  organiiational  conflict  of  interest,  or  personal 
gain 

Will  initiate  and  complete  the  work  within  the 
applicable  Ume  frame  a/ler  receipt  of  approval  of 
the  awarding  agency 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  L'  S  C  If  472a-4763) 
relating  to  prescribed  sUndarda  for  merit  system* 
for  programs  funded  under  one  of  the  nineteen 
statuu*  or  regulaUon*  specified  in  Appendix  A  of 
OPM"i  SUndarda  for  a  Ment  System  of  Peraonnel 
Administration  (5  C  F  R  900.  Subpart  F) 

Will  comply  with  all  Federal  sutute*  relaUng  to 
nondiscrimination  These  include  but  are  not 
limited  to  (a)  Title  VI  of  the  Civil  Righu  Act  of 
1964  (P  L  ftft-3521  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin,  (b) 
Title  IX  of  the  Education  AmendmenU  of  1972.  a* 
amended  (20  L'  S  C  II  16S1  1683.  and  1685  1686), 
which  prohibits  discrimination  on  the  besis  of  sei. 
(c)  Section  S04of  the  RehabiliUtion  Act  of  1973,  aa 
amended  (29  U  S  C  I  794),  which  prohibiU  dis- 
crimination on  the  basis  of  handicap*,  (d)  the  Age 
Discrimmstion  Act  of  1975,  as  amended  (42 
L  SC  }»  6101  6107),  which  prohibits  discrim- 
ination on  the  basis  of  age. 


(e)  the  Dnig  Abuae  Office  and  Treatment  Act  of 
1972  (P  L  92  255).  as  amended,  relating  to 
nortdiscrimination  on  the  beai*  of  drug  abuse.  (D 
the  Comprehensive  Alcohol  Abuae  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P  L  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism,  (g)  ||  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S  C  290  dd  3  and  290  ee 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records,  (h)  Title 
VHI  of  the  Civil  RighU  Act  of  1968  (42  U  S  C  I 
3601  et  seq  ).  as  amended,  relating  to  non 
discrimination  in  the  sale,  rental  or  financing  of 
housing,  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute<s)  under  which 
application  for  Federal  usistance  is  being  made, 
and  (j)  the  requirements  of  any  other 
nondiscrimiaation  statute<s)  which  may  apply  to 
the  application 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL  91  646t 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U  S  C  II  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  m 
whole  or  in  part  with  Federal  funds 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U  S  C  II  276a  to  276a 
7).  the  Copeland  Act  (40  U  S  C  I  276c  and  18 
use  II  874),  and  the  Contract  Work  Hours  and 
Safety  Sundards  Act  (40  U  SC  II  327  333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements 


t  Ml 
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10  Will  comply,  if  applicable,  with  Hood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursi^ant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988,  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U  S  C  11  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U  S  C  f 
7401  et  seq  );  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (PL. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  if  1271  et  seq)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974(16USC  469a-letseq  ) 

14.  Will  comply  with  PL.  93  348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended.  7  U  S  C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U  S  C  11  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program 


^aNATURE  Of  AOTHORUEO  CERTIFYING  OFFICIAL 


TITLE 


APPUCANT  ORGANIZATION 


DATE  SUBMITTED 
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Certification  Regarding 

Debarment,  Suspension,  and  Other  Responsibility  Matters 

Pnmary  Covered  Transactions 
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The  certification  b  requiied  by  Ihe  regulalions  inptenjen^ 
Secson  85.510,  Partapantr  responsiWties.  The  .-eguiaJions  v«re  pubfished  as  Part  Vll  o(  ihe  May  26, 1988  Fe^jera!  Rpg'^pf  (pages 
1 9 1 60- 1 92 1 1 ).  Copws  o«  the  legutalions  may  be  obtained  by  antactino  ««  U.S.  Oepam^ 
400  Maryland  Avenue,  S.W.  (Room  3633  GSA  Regional  OtSce  Building  No.  3).  Wasfangton.  D.C.  20202-4725.  teiepnone  (202)  722  2505^ 

(BEFORE  COIIPLETING  CERT1F1CATI0K  READ  B<STRUCT10NS  ON  REVERSE) 

(1)  The  prospective  primary  parlidpant  certifies  to  the  best  of  its  kninvl^ 

(a)  Are  not  presently  detarred,  suspended,  proposed  for  debarment.  declafedineSga3te,«vob*«ariye«auded 
by  any  Federal  department  or  agency; 

(b)  HavenotwrihinattTCe-yearpefBdpiBcedBXJifaspRXXBalbeeriaxwciBdotorhadacwlj^^ 
commjss«n  of  fraud  or  a  cnBWHl  oflerse  in  conneclon  with  ottainirig.  adeinpiing  to  ofc^ 

toca/)  transaction  or  contract  under  a  puUic  transaction;  violation  of  Federal  or  St»e  ankfrust  statutes  or  commisson  ol  emtememen!. 
theft,  forgery,  brtcry.  falsification  or  deslructon  of  records,  making  false  statements,  or  receiving  stolen  properry; 

(c)  Are  not  presentyintfcfcd  lor  or  othen»«eoiTira»y  or  dw^cfarged  by  a  goverrwentaf  entity  (Federal 
of  any  of  the  oltenses  eruneraiBd  in  paragraph  ( 1  Xb)  o(  tts  cerffcation;  »1 

(d)  Have  not  withr  a  three-year  period  precedrglhis  application/proposal  had  one  or  more  pubtetransacDonsiFederai,  State  a  1^^ 
tenrunaled  tor  cause  «  deiauiL 

(2)  Where  the  prospecSve  prirtary  parfidpanl  is  unaWe  to  certify  to  aty  of  the  statements  in  this  certification.  suJi  prospective  partapa.^  s.*Ta2 
attach  an  exptanation  to  this  proposal. 


Organization  Name 


PFVAward  Nimber  or  Project  Name 


Name  and  Title  of  Auihonzed  Representative 


Signature 


Date 


ED  Form  GCSOoe,  (REV  12«8) 
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Instructions  for  Certification 


1  By  sx/wq  art!  aimrttng  ta  proposal.  f»  prospective  primary  parfidpirt  is  prowJng  tv  oerttaoon  set  out  beiov» 

2  Ttv  n^jiflty  ot  a  pervm  to  prwde  tv  cartificafior  requred  betow  mH  not  rwcessarly  rwJI  m  dsnal  o«  parDapalwn  m  ras  covefed 
iransactnrv  The  prospectivB  particcanJ  sTial  sutxrut  an  axpianaflon  o<  w»iy  I  cvrcH  provide  »»  certScaBon  set  ou!  beJow  The  cemftcaDon 
Of  eipttiatnn  mI  be  conadecwJ  r  comecfion  m9\  9v  departmeni  or  agency's  detemwiaDon  wtwlTwr  to  enter  irrto  tho  transaction  However 
taflirt  o(  9*  prospector  prvnary  partiopant  to  l/nsn  a  csrtifcalwn  or  an  expianaflon  shall  (Ssquality  sutfi  person  (rom  partopaDon  m  tnis 
iransactioa 

3  n»  cartfcaaon  n  hs  clause  «  a  matenal  represemaflon  o/  lad  H)on  wfidi  reiance  was  placed  wfien  the  department  or  agency 
delermtfied  to  enter  into  IM  ^ansacJKja  I  <  •  lalw  dettmwwd  ^at  re  prosped^w  pninary  partopanl  kno^^ 

certi4ca4on.  r  adunon  to  oifwr  r«me<*es  avwiabie  to  9n  Federal  Govwnment.  re  department  or  agency  may  termirate  ttw  transacDon  tor 
cause  or  detaiit. 

4  The  prospective  pnm*y  partxapwt  ihal  provtje  nmedalB  wntlen  notice  to  the  departnent  or  agency  to  t^vm  Jus  proposal  is 
vju^tted  it  at  *Ty  »me  lt»  (yospectJve  pmary  partcpart  learns  fftai  its  cerUficalwn  wras  erroneous  *tien  siAmtled  or  has  tjecome 
eroneous  tjy  reason  o<  ctanged  aran  stances 

5  The  »nn$  -covwed  transadna"  "deP^red."  "suspended.*  "Vieljgtte.'  "tower  Oer  covered  transacDon,"  *partrapant."  "person.-  -prma-^ 
covered  iransacJon,"  "jxmc^a."  "proposal."  and  "volvntariy  excluded.*  is  used  m  Jus  clause,  have  the  mean»igs  set  out  r  irw  Defnoors 
and  Coverage  secDons  ot  the  rvies  irrpwmenting  Executive  Oder  12549  You  nf\ay  contad  the  department  or  agency  !o  whcr.  ths  proposal  is 
Detng  submitted  lor  assistance  m  oOtaong  a  copy  ot  ihose  regutatwra 

(J  Tt^  prospectrve  pnmary  partic^Mrt  agrees  by  sutxn<»ng  Iho  proposal  that  shotid  the  proposed  covered  transaction  be  entered  into  n 
sha«  not  icxxwn^  enter  rto  jry  tower  tw  covered  bransaOon  wim  a  person  who  is  detarred,  suspended,  declared  *ie*g*le.  or  voiuntar  ly 
excluded  irom  panwpation  m  Jus  covered  transaction,  ixiess  authoraed  by  the  department  or  agency  entenng  rto  ffus  transacton 

7  TTw  prospective  pnm»y  parac^aw  lurVwr  agrees  by  sutxnttng  tn  proposal  rat  H  wi  ndude  the  clause  tiOed  •CemScatcn  Rega'di" 
DeOarmert,  Suspeninn.  taUgMtty,  «Td  Votrtary  E«lusion-Cower  Tier  Cowed  Tran«adtoni'  promdad  by  re  department  or  agency 
emerTig  rto  ris  coyered  w«actton.  wiinool  tiKX»ca»on.  r  aS  towerier  covered  ransacftons  and  r  all  sotatations  tor  tovw  tter  covered 
transactions. 

8  A  partxapart  r  a  covered  tvsacaon  may  rety  upon  a  certUkaaon  o<  a  prospecfive  partapart  m  a  tower  tier  covered  transact«n  that  ^t 
19  ret  deoarred.  suspended,  ratable,  or  voUitarUy  excluded  Irom  re  covered  trmsactton.  irtess  it  knows  rat  re  certification  s  erroneous 
A  partiapar*  may  daada  re  method  w]  frequency  by  whch  I  deiemnnes  the  et«g*ity  o< «  prnopals.  Each  participant  iray  bot  is  no! 
requred  to.  check  the  Nonprocuement  ust 

9  Notw^  co*«*ned  m  the  kxegowig  jhj<  be  constpjed  to  requre  estabbshment  o»  a  system  o(  reconft  «i  order  to  render  m  good  taitn  tne 
cer-iScatton  requred  by  ttw  clause  TTw  hnowtedge  and  intormafion  o<  a  par*3pant  is  not  lequired  to  exceed  rat  whch  is  nonnatty  possessed 
by  a  prjdent  person  r  the  ordinary  course  ot  business  dealtf^ 

10  Except  tor  rar^aclons  authonad  ixxJer  paragraph  6  o<  rese  rstnxtcns.  i  a  partopart  r  a  covered  transactwn  knowmQty  e-te's 
rto  a  tower  ler  covered  tnrsactfcm  with  •  person  who  a  suspended,  detarred.  reli^tJto.  or  volirlanly  excluded  Irom  particpation  m  this 
Jansaclon,  r  addOion  to  other  remecies  avaitafite  to  tfie  Federal  Government,  re  department  or  agency  may  terrrunate  this  tansaction  to' 
cause  or  detaiit 


Certification  Regarding 

Debarment,  Suspension,  Ineligibility  and  voluntary  Exclusion 

Lower  Tier  Covered  transactions 


Ths  certification  « requBBd  by  the  regu»aU)i»  mplenwifig  EjtecUhw  Order  12549.  C^^ 
Secten  85.510,  Par1icipar«»' iespi)nsibiilies.  The  legulaiiors  wen  pitfsM 
1 9 1 60- 1 92 1 1 ).  Copies  ol  the  regiiaiiotts  inay  be  obtained  by  corttairting  r«  person  to  which  Ms  proposal « 


(BEFOflE  COMPLETING  CERTIRCATION.  READ  INSTRUCTIONS  ON  REVERSE} 


(1 )  The  prospective  lower  i^  paitiopani  certfes.  by  submission  oi  this  proposal,  rat  neitnet  i  nor  its  pnnopaft  a'e  presency  oetsa"ed. 
suspended,  proposed  lor  defcaniieni.  dectared  ineligible,  or  woloraaiy  exckxied  from  partiopaiion  m  Tus  Irarsac;  on  by  any  Feoe^ai 
department  or  agency. 

(2;  Where  !^€  prospective  loiiier  ler  parfidpanj  is  unable  to  certJy  to  any  ol  re  sJalen«rts  In  this  cer*fca!k^ 
asach  an  explana*)on  to  Ihis  proposal 


Organuauon  Name 


PR<'Aiuard  Nur.ber  or  Prajea  N^'ne 


Name  and  TitJe  o(  Auffioftzed  Representative 


Signature 


Da^e 
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Instructions  for  Certification 


1  Bf  sjgnng  ind  suorniarg  ffn?  proposal,  ffie  prospective  Kxnw  ler  partopart  tj  prov^Jng  me  carnScalton  sel  ooi  Detow 

2  Tr«  csftficaKn  m  ru  dause  u  a  mawval  repmentaaor  ot  taQ  upon  •lnc^  reiancs  was  placed  wfwn  m  rartsacSon  was  entered 
r*)  ill  IS  tator  (totarnwwd  thai  rw  prospectv*  lower  Der  partapart  knowingly  nsnderw)  an  arroneous  cartiftclton.  r  stttion  to  other 
nomwJes  avaiafiie  to  »»  FidarK  Govermert  r«  depalmef*  or  agenqr  with  whch  in$  rareaction  originated  may  pixsue  avaiiaCie 
rwnediei,  rciudlng  jusperaion  and/or  detannert 

3  T>»  prospectiye  loww  Her  pancpart  snal  provfle  imme(*a»  wnttan  notxa  to  (he  person  to  whicfi  this  proposal «  siAmitied  I  ai  ar>y 
arn«  She  prospecave  leww  !»r  paryjpant  leans  thai  its  cenficafior  was  erroneous  when  sutxmned  or  has  becorr^e  erroneous  t)y  reason  o* 

crongpc!  arunsarces 

4  T>«  termi  •covered  ransacBon.'  ■deftarred."  "suspended."  TnetlgrtXe "  "X)wer  »er  covered  transaction,"  "participant,"  "person."  "prrra^< 
:ove'*3  iransacson."  "pfincipal."  "proposal "  and  "'iokr^iy  exduJed."  as  used  m  r»s  dause.  have  the  (neanrigs  set  oul  »i  the  Definitions 
and  "owvrage  sections  o(  ^jies  .mpernering  Eiecutivfl  Oder  12549  Yxi  mjy  csxnacs  ^e  person  to  whch  ihs  prcposal  rs  st-trr/nec!  ^ 
assisanca  r  oUitnnj  a  copy  ol  those  regiiauxis 

5  T>«  prospecaw  lower  iter  paricpant  *yees  Dy  suPm.!5ng  this  proposai  ihal.  tfxxid  Ihe  proposed  covered  transaction  tie  entered  mto 
,i  shall  not  knowwigly  enief  iMo  any  tower  Her  :ov«red  transaction  wi»i  i  person  who  a  (Jebarred,  sispended,  declared  inefigiye,  or  voiun*jrJ» 
e«ciuded  'rom  partiapaDcn  n  ris  :ov»h(j<3  'jirsacixDn,  ^loss  a^thorued  in  tre  depatmenj  or  agency  with  whKh  this  Liisactcc  ofigi"Ki'L>c! 

6.  Trw  prospective  Owwr  jer  parxapanj  '•jrrwr  agrws  tiy  sotmnttriQ  •„'^s  proposal  that  it  wiS  irKtuJe  fie  dause  titled  "CertiScatJon 
Re'jarrir^  Oetamenj.  S^iSpenswn,  lne*Qibility.  and  Vo*urtary  EidusKXv  Lower  Te<  Cowred  T-ansactions,"  withou  modifcaSon.  m  all  >o*e^ 
Her  covered  transactions  and  r  aJ  souctaBons  br  iw««r  Jer  covered  traf«actions 

7  A  panopw  n  a  covered  transadon  may  r«ry  upon  a  cernlcaion  ol  a  prospec9v«  paf«3panl  r  a  lower  Iter  covered  traraacoon  that  il 
IS  rot  dedarred.  suspended,  mel^tiie.  or  votutanfy  sxduded  Irom  the  covered  trarsactcn  -riets  tl  knows  ^al  r«  certAcation  s  erroneous 
A  p*t)c<ianl  may  deode  r»  method  and  irequency  tjy  whch  I  defermines  the  e*g*aty  ot  Jj  prmopati  Each  parlcipar<  may.  but  :$  not 
rBQLifed  to.  check  Itm  Nonprocuemenj  Lst 

8  Nofftng  contaned  r  tr»  lorago«ig  shat  be  conatrjed  to  requn  estabbsrvnert  ot  a  system  ol  records  n  order  to  render  m  good  iaith  Te 

certitcaaon  reqLjred  by  Ihs  clause  T>«  knowtedgs  and  r*xmaton  ol  a  parlapanl  is  not  reqLjred  to  exceed  ^at  w^vh  is  nomaOy  possessed 
by  a  pruJert  person  r  ihe  ortJrwy  cocrse  o<  Dusress  dealr^s, 

9  Eicept  lor  tvtsacsons  authorized  i/ider  paragraph  5  ol  rwse  nsirocfions,  3  a  partidpani  ir  a  covered  transadion  knowingfy  ente^  into 
a  lower  ter  covered  »WHadk)n  w«ih  a  person  who  t$  suspended,  detarred.  reitgrtjte.  or  vowtarty  excluded  Irom  partkapalon  m  ihis 
ransacaon.  r  aditton  to  other  rernedtes  availatiB  to  the  Federal  Goverment.  fie  department  or  agency  with  whch  this  transactwr 
ongrated  may  pursue  avaAaMe  remecJes,  mouinQ  juspenswn  and,'or  defiarnient 
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Certification  Regarding  Drug-Free  Woiicplace  Requirements 
Grantees  Other  Than  Individuals 

Thif  cattlfication  is  reqxiired  by  the  reguladoni  implementing  the  Drug-Free  Workplace  Aa  of  1988, 34  CFR  Part  85,  Subpart  F.  The 
regulationt,  published  in  the  January  31, 1989  Badpral  R«y«t«»r  require  certiikation  by  grantees,  prior  to  award,  that  they  will  maintain 
a  drug-free  workplace.  The  oertifkation  eet  out  bek>w  is  a  material  iepresentatk>n  of  fact  upon  which  reliance  will  be  placed  when  the 
agency  determines  to  award  the  grutt.  False  certification  or  vk>latk>n  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
«u^>enaion  or  termination  of  grants,  or  govemmentwide  suspension  or  debarment  (see  34  CFR  Part  85,  Sections  85.61 5  and  85 .620) . 

The  gnntcc  certifies  that  It  will  proyidc  a  drag-free  woricplacc  by: 

(a)  Publishing  a  staisment  notifying  employees  that  the  unlawful  tnanufacture;  distribution.  dlspensiiYg,  possession  or  use  of 
a  coRtToOad  subatance  is  prohibited  in  the  grantee's  worlcplace  and  specif>'ing  the  actions  that  will  be  taken  against 
employees  for  violation  oif  such  prohibition; 

(b)  Establishing  a  drug-free  awareness  program  to  inform  employees  about- 

(1)  The  dan^rs  of  drug  abuse  in  the  woricplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

0)  Any  available  drug  counseling,  rehabilitation,  and  cmpkiyiee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performaitce  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Nioti/ying  the  empk>yee  in  the  sutement  required  by  paragraph  (a)  that,  as  a  condition  of  empbyment  under  the 
grant,  the  employee  will— 

n)  Abkle  by  the  terms  of  the  statement;  and 

C2}  h4otify  the  employer  of  any  criminal  drug  statute  conviction  for  a  violation  occurring  in  the  workplace  no  later 
than  five  days  after  such  conviction; 

(e)  Notifying  the  agency  within  ten  days  after  receiving  notice  under  subparagraph  (dX2}  from  an  empk>yee  or 
otherwise  receiving  actual  notice  of  such  convictk>n; 

(f)  Taking  one  of  the  fbUowing  actxxu,  within  30  days  of  receiviitg  notice  under  subparagraph  (d}<2},  with  respect  to  any 
empk>yee  who  is  so  convicted— 

(1)  Taking  appropriate  pcrsoiuiel  action  against  sudi  an  empk>yee,  up  to  and  iiKluding  termination;  or 
Q}  Requihng  such  empk>yee  to  partkdpate  satisfactorily  in  a  drug  abuse  assistance  or  rehabilitatwn  program 
approved  for  sudi  purposes  by  a  Federal.  State,  or  local  health,  law  enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  implemenution  of  paragraphs  (a),  (b), 
(c),  (d),  (e)  and  (0. 


Organizstiaa  Name 


PRy  Award  Number  or  Project  Name 


NaoicaadTUeaf  AutholzedRq^reaentstlyc' 


Slgnaturs~ 


Dale 
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Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Housing — Federai  Housing  Commissioner 

24  CFR  Part  219 

Flexible  Subsidy  Program-Capital 
Improvement  Loans;  Interim  Rule 
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DCPARTMCffT  Of  HOUSING  ANO 
imBAH  DCVELOPMCKT 

Oflte*  Of  thm  AMtetant  8«cr«tary  for 

HouaioQ— F«d«nri  Houaing 
CotnnUaalonac 

24CfT(Pw121» 

1  Dookat  Na  P«-«»- 1437;  Fn-2S4 1 1 

nax«>4a  Subakty  Program— Cap«ta( 
Iwprovamant  Loarw 

AOmCY:  OfHca  of  the  Attittunt 
Secretary  for  Mousing— Federal  Houiinjj 
CommiMioner.  HUD 
ACnOM:  Interim  rule. 


In  retponie  to  aniendmentt 
made  to  tection  201  of  the  Houainjj  and 
Community  Development  Amendmentt 
of  1978  in  1963.  1987.  and  1968,  thii 
interim  rule  completely  reviset  Part  219. 
reor^janlxlng  it  into  three  iubparti  to 
cover  the  current  program  of  Flexible 
Subsidy  operatin)!  aiiiitunce.  the  new 
program  of  capital  improvement  loana. 
and  general  proviiioni  applicable  to 
both  types  of  aiilstance 

Section  201  created  the  Flexible 
Subsidy  program  to  provide  operating 
assistance  for  pm)ects  experiencing 
extreme  financial  difficulty  Operating 
assistance  is  generally  provided  In  the 
form  of  a  deferred  loan  and.  In 
conjunction  with  other  resources,  is 
designed  to  restore  or  maintain  the 
physical  and  financial  soundness  of 
eligible  projects  so  as  to  ouiintaia  their 
low    and  moderate- Income  character 
Assistaace  can  be  need  to  fund 
operating  defldta.  such  as  delinquent 
tax  escrows  or  Inadequate  reserve 
accounts,  and  to  correct  pact 
deficiencies  in  maintenance,  repairs, 
and  capital  replacements 

The  1963  amendmenta  expanded  the 
scope  of  HUD-asaisled  projects  that 
were  eligible  for  operating  assistance 
under  the  program.  The  1967 
amendments  again  added  new  types  of 
projects  that  are  eligible  for  Flexible 
Subsidy,  and  they  added  a  loan  program 
for  projects  assisted  by  HUD  that  have  a 
need  for  capital  Improvements  that 
cannot  be  financed  from  their  reserve 
funds  These  loans  (as  well  as  the 
operating  assistance  loans)  are  to  be 
funded  from  a  Flexible  Subsidy  Fund 
established  in  the  US.  Treasury  This 
Fund  is  comprised  of  excess  receipts 
paid  to  HUD  from  owners  of  projects 
assisted  under  section  236  of  the 
National  Housing  Act.  any 
appropriations  made  for  this  purpose, 
and  repayments  of  operating  assistance 
or  loans  made  under  the  Flexible 
Subsidy  program.  Repayment  of  capital 
improvement  loans  will  commence  after 


completion  of  the  work  covered  by  the 
loan  and  will  conthiue  throughout  tfaa 
loan  ten* — uaually  until  the  end  af  tfaa 
original  project  mortgage 

Section  1011  of  the  McKinney 
Homeless  Assistance  Amendmenta  Act 
of  1968  (Pub.  L  No.  10O-628.  apppoved 
November  7, 1968]  now  requires  that 
HUD  Implement  the  capital 
Improvement  loan  component  of  the 
program,  at  a  staled  minimum  annual 
funding  level,  by  Issuing  "regulatlooa 
that  become  effective  not  later  than 
February  5,  1989  "  Consequently,  tfaia 
rule  IS  being  issued  to  Implement  the 
current  section  201,  including  the  1983. 
1987  and  1968  changes. 
OATlS:  Effective  date:  March  7,  198B. 
Comment  date:  May  8.  1988. 
AOOIWSS:  Interested  persons  ara  invited 
to  submit  comments  regardiM  thia  role 
to  the  Rules  Docket  Clerk.  Office  of  the 
General  Counsel.  Rcxim  lOJTti. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Straat  SW, 
Washington.  DC  2O410.  Communications 
should  refer  to  the  above  docket  oamber 
and  title.  A  copy  of  each  communiealion 
submitted  will  be  available  for  pubbc 
inspection  dunng  regular  business  howra 
at  the  above  address. 
roil  PvmTHtm  mrommA-nom  cosn-acr 
lamas  \.  Tahaah.  Director,  Planniag  and 
Procedures  Division.  Office  of 
Multifamily  Housing  Management. 
Department  of  Housing  and  Urban 
DevelopmanU  461  Seventh  Street  8W, 
Waahington.  DC  20410.  telephona  (SB) 
428-3»44  A  telecommunications  device 
for  bearing  or  spaach-impaired  paraona 
la  available  at  (2021  755-6490.  Thaaa  ara 
not  loll-free  telephone  numbers. 
run  ■yOWMATKHt 


I.  Paperwork  Reduction  Act  StalaaMat 

The  Information  collection 
requirements  contained  In  ||  219l210, 

219  22a  and  219.310  of  this  rule  hara 
been  submitted  to  the  Office  of 
Management  and  Budget  (OM6)  for 
emergency  review  under  the  Paperwork 
Reduction  Act  of  1980,  seeking 
temporary  approval  for  a  90-day  pariod, 
to  be  followed  by  a  submission  for 
standard  approval.  The  temporary 
approval  numbers  for  these  information 
collections  will  be  published  separately 
m  a  Notice  in  the  Fadaral  Reglatar.  Until 
that  time  no  person  may  be  subjectad  to 
a  penalty  for  failure  to  comply  with 
these  Information  collection 
rrquirements. 

Since  the  request  for  standard 
approval  will  be  submitted  within  the 
next  month  or  so.  this  preamble 
provides  sufTiclent  Information  for 
public  comment  on  the  information 
collections.  The  annual  pubhc  reporting 


bttfdan  of  these  requirements,  including 
tha  time  for  reviewing  the  instructions, 
•aaurdiing  existing  data  sources, 
gathering  and  maintaining  the  data 
oaaded.  and  completing  and  reviewing 
tha  ooUection  of  informatioa  is  stated  in 
the  chart  included  under  the  heading  of 
Findings  and  Certifications.  Send 
comments  regarding  burden  estimates  or 
any  other  aspect  of  these  seta  of 
coUactlosis  of  informatioa.  including 
■uggaatlons  for  reducing  the  burden,  to 
tha  Department  of  Housing  and  Urban 
Development  Rules  Docket  Clerk,  af  the 
address  stated  above  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  Attention:  Desk 
OfBcwtor  HUD.  At  the  end  of  the  public 
comment  period  on  this  rule,  the 
Department  may  amend  the  information 
coliaction  requirements  set  out  in  this 
rule  to  reflect  public  comments  or  OMB 
comments  received  concerning  the 
information  collections. 

n.  Statutory  Background 

The  1963  amendments  to  section  201 
(made  by  section  217  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983) 
expanded  the  Flexible  Subsidy  program 
to  include  projects  assisted  under 
saction  8  of  the  United  States  Housing 
Act  of  1937  that  had  been  converted 
from  assistance  under  section  236  of  the 
National  Housing  Act  or  section  101  of 
the  Housing  and  Urban  and 
Davaki|Mnent  Act  of  1965.  and  clarified 
that  a  project  need  not  have  an  FHA- 
insured  mortgage  to  be  eligible. 

The  1987  changes  (made  by  sections 
18S  and  186  of  the  Housing  and 
Community  Development  Act  of  1987) 
again  expanded  the  category  of  eligible 
proiecfs.  Projects  assisted  under  section 
23  of  the  United  States  Housing  Act  of 
1937  as  It  existed  before  January  1. 1975. 
and  projects  that  received  a  loan  under 
section  202  of  the  Housing  Act  of  1959 
more  than  15  years  before  the  date  on 
which  assistance  is  to  be  made 
available  under  this  program,  were 
made  eligible 

The  pnncipal  thrust  of  the  1987 
amemhnents.  however,  was  to  create  a 
new  category  of  assistance  to  be 
provided  under  the  Flexible  Subsidy 
program  for  projects  that  need  capital 
Improvements  to  achieve  physical 
soundness  that  cannot  be  funded  from 
project  reserve  funds  without 
Jaopardizing  other  major  repairs  or 
replacements  that  are  reasonably 
expected  to  be  required  in  the  near 
future.  This  program  of  capital 
improvemant  loans  is  to  be  funded  at  an 
■nwiul  Biinimum  of  $30  million  or  40 
percent  of  the  amount  available 
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(whichever  is  less),  to  the  extent  of 
approvable  applications. 

The  1987  amendments  contemplate  a 
contribution  from  the  project  owner 
toward  the  capital  improvements  of  at 
least  20  percent  of  the  total  estimated 
cost.  HUD  may  require  the  contribution 
to  be  as  much  as  30  percent  of  the  cost. 
If  that  action  is  necessary  to  keep  the 
rent  burden  required  to  service  the  loan 
dowm  to  a  reasonable  level.  The  cost  for 
capital  improvements  to  be  made  under 
this  loan  program  is  limited  to  the 
amount  HUD  determines  to  be 
necessary  to  repair  or  replace  capital 
items  that  have  failed  or  are  likely  to  fail 
in  the  near  future,  to  improve  those 
items  and  associated  items  to  meet 
HUD's  cost-effective  energy  efficiency 
standards,  and  to  satisfy  requirements 
under  section  504  of  the  Rehabibtation 
Act  of  1973  for  access  by  mobility- 
impaired  persons. 

The  1987  amendments  specify 
priorities  to  be  given  in  awarding  capital 
improvement  loans.  Top  priority  is  given 
to  projects  where  the  owner  is  seeking 
to  prepay  the  mortgage  and  the  project 
is  eligible  for  incentives  to  continue 
operating  for  the  benefit  of  low-  and 
moderate-income  tenants  under  section 
224(b)  of  the  Emergency  Low  Income 
Housing  Preservation  Act  of  1987.  Other 
projects  are  to  be  given  priority  to  the 
extent  (1)  the  capital  improvements  are 
immediately  required;  (2)  the  project 
serves  lower  income  families  and  other 
suitable  housing  is  unavailable  in  the 
area;  (3)  the  capital  improvements 
involve  life,  safety,  or  health  of  the 
project  residents;  and  (4)  the  project 
demonstrates  the  greatest  financial 
distress  but  can  be  rendered  physically 
sound.  In  any  case,  the  ovimer  must 
agree  to  maintain  the  low-  and 
moderate-income  character  of  the 
project  at  least  until  the  expiration  of 
the  project  mortgage. 

The  1987  amendments  also  specify 
that  the  interest  rate  on  the  loan  is  to  be 
established  by  the  Secretary  of  HUD.  It 
is  to  be  not  less  than  3  percent  nor  more 
than  6  percent  (unless  a  rate  of  as  low 
as  1  percent  is  needed  to  sustain 
acceptable  rents),  and  is  to  be  based  on 
a  point  spread  below  the  Treasury  rate, 
plus  an  allowance  established  by  the 
Secretary  to  cover  administrative  costs 
and  probable  losses.  The  term  of  the 
loan  may  not  exceed  the  remaining  term 
of  the  original  mortgage.  The  Secretary 
is  also  authorized  to  impose  additional 
conditions  determined  to  be  appropriate. 

Recognizing  that  a  project  may  need 
considerable  assistance,  the  1987 
amendments  provide  that  a  project  may 
receive  more  than  one  loan  or  other 
assistance  under  the  Flexible  Subsidy 
program.  Those  amendments  also 


provide  that  if  the  debt  service  on  a 
capital  improvement  loan  would 
otherwise  force  the  rents  too  high,  the 
owner  contribution  can  be  required  to 
be  higher  or  the  rate  of  interest  on  the 
loan  can  be  lower,  as  discussed  above. 
Other  ways  stated  in  the  statute  to 
resolve  the  high  rent  burden  problem  are 
to  provide  Section  8  Existing  Housing 
assistance  or  to  increase  the  length  of 
the  loan  term. 

m.  CSianges  to  Regulatioa 

Part  219  is  reorganized  and  revised  in 
this  rulemaking.  Three  subparts  have 
been  created  to  group  the  provisions  in  a 
logical  order.  General  provisions  that 
apply  both  to  the  existing  Flexible 
Subsidy  program  of  operating  assistance 
and  the  new  Flexible  Subsidy  program 
of  capital  improvement  loans  have  been 
placed  in  Subpart  A.  Provisions  that 
apply  only  to  the  operating  assistance 
component  have  been  placed  in  Subpart 
B,  and  provisions  dealing  principally 
with  the  capital  improvement  loan 
component  have  been  placed  in  Subpart 
C. 

A.  Subpart  A 

The  sections  now  placed  in  Subpart  A 
include  S  219.101,  Purpose:  i  219.105. 
Types  of  projects;  §  2iail0.  General 
eligibility;  S  219.120,  Local  government 
consultation;  and  {  219.130,  Waivers. 
These  sections  correspond  to  existing 
sections  with  the  same  numbers,  except 
for  Local  govenmient  consultation  and 
Waivers,  which  used  to  be  §5  219.115 
and  219.135.  respectively. 

The  purpose  section,  based  on  section 
201(a)  of  the  Housing  and  Community 
Development  Amendments  of  1978 
(HCD  Amendments  of  1978  or  "section 
201"),  has  been  revised  by  deleting  the 
reference  to  use  of  assistance  under  this 
part  for  supplemental  funding  for  Rent 
Supplement  contracts,  since  section 
201(h)  prohibits  such  use  after  October 
1. 1981.  It  also  adds  reference  to  the 
capital  improvement  loan  component  of 
the  Flexible  Subsidy  program,  a  1987 
Act  change. 

Both  the  purpose  section  and  the 
following  section  on  types  of  eligible 
projects  have  been  revised  to  reflect  the 
addition  of  several  categories  of 
projects:  certain  Section  8  projects. 
Section  23  (precursor  to  Section  8) 
projects,  certain  Section  202  projects, 
and  all  of  the  eligible  categories  without 
regard  to  whether  they  have  FHA- 
insured  mortgages. 

The  section  that  described  conditions 
for  approval  has  been  renamed  general 
eligibility.  The  paragraph  on 
supplemental  funding  for  Rent 
Supplement  contracts  has  been  deleted 
from  this  section,  as  it  was  from  the 


purpose  section.  The  paragraph  on 
funding  priorities  has  been  moved  to  a 
section  in  Subpart  R  The  remaining 
paragraph,  based  on  section  201(d)  of 
the  HCD  Amendments  of  197a  has  been 
revised  to  reflect  the  1987  amendments 
that  added  physical  soundness  to 
financial  soundness  as  a  goal  to  be 
supported  by  the  Flexible  Subsidy 
program.  As  modified  the  eligibility 
criteria  apply  to  both  operating 
assistance  loans  and  capital 
improvement  loans,  and  therefore  this 
section  is  left  in  the  general  subpart  It 
should  be  noted  that  one  of  the 
eligibihty  criteria  is  that  this  t\p€  of 
assistance  is  less  costly  than  other 
methods  of  preserving  the  project  as  a 
housing  resource  for  low-  to  moderate- 
income  tenants.  This  criterion  is 
interpreted  to  include  consideration  of 
the  Department's  possible  future  costs  il 
the  project  were  to  fail  the  owner 
default  under  the  mortgage,  and  the 
mortgage  be  assigned  to  the  Secretary 
for  payment  of  a  mortgage  insurance 
claim. 

Tke  section  on  contact  with  local 
government  based  on  section  201(e). 
has  been  renamed  Local  Government 
Considtation  rather  than  Local 
Government  Assurances,  to  emphasize 
the  process  instead  of  the  result  Again, 
the  reference  to  supplemental  funding 
for  Rent  Supplement  contracts  has  been 
removed.  The  section  is  otherwise 
unchanged 

A  section  has  been  added  to  discuss 
the  source  of  funds  for  the  Flexible 
Subsidy  program,  consistent  with  the 
authorization  of  the  Flexible  Subsidy 
Fund  by  section  201(j).  as  added  by  the 
1987  amendments.  This  section  of  the 
rule  provides  that  available  funds  are 
allocated  annually  for  two  categories  of 
projects:  (1)  State  agency  financed  non- 
insured  projects,  and  (2)  all  others, 
including  projects  with  FHA-insured  and 
HUD-held  mortgages.  The  allocations 
are  made  based  on  the  number  of  units 
in  potentially  eligible  projects  of  the 
category  as  a  percentage  of  the  total 
number  of  units  in  all  potentially  eligible 
projects.  This  allocation  is  made 
because  HUD  generally  allocates  money 
separately  for  State  agency- 
administered  HUD  programs  that  do  not 
involve  FHA  mortgage  insurance,  and 
making  this  allocation  at  the  beginning 
of  each  year  allows  them  to  plan  the  use 
of  the  money.  Once  these  two  funding 
categories  are  established  each  must 
comply  with  the  statutory  requirements 
to  spend  its  proportion  of  $30,000,000  or 
40  percent  of  its  allocation,  whichever  is 
less,  for  the  capital  improvemant  loan 
program,  to  the  extent  of  approvable 
applications. 
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Funding  decision!  on  pro|«ct 
applies tioni  ar«  made  on  ■  quarterly 
bail!  uatng  the  applicable  pnoHtiei 
enumerated  in  Subparts  B  and  C.  As  the 
end  of  each  fiscal  year  approaches. 
HUD  will  determine  to  what  extent 
there  are  funds  to  be  used  for  capital 
improvement  loans  that  are  allocated  for 
each  of  the  ma|or  catef<ones  that  are 
likely  to  be  unused.  In  the  last  quarter, 
to  the  extent  there  is  to  be  an  excess  in 
either  of  the  categories  for  capital 
improvement  loans  that  could  b«  used 
for  such  loans  to  eligible  applicants  of 
the  other  category,  the  funds  will  be 
reallocated  to  that  category. 

Another  new  section  has  been  added 
to  cover  HUDs  environmental 
responsibilities  when  a  capital 
improvement  is  involved,  whether 
funded  under  Subpart  B  or  Subpart  C. 
The  type  of  repair  and  replacements 
anticipated  to  be  approved  under  this 
rule  will  be  sufficiently  limited  in  scope 
and  expense  so  that  evaluation  of  each 
proposal  will  not  be  required  under  the 
National  Environmental  Policy  Act  of 
1900.  (See  the  categoncal  exclusion  for 
limited  rehabilitation  stated  in  24  CFR 
M.20(c).)  However,  some  applications 
for  funding  may  Involve  either  a  project 
location  or  a  type  of  Improvement  that 
will  trigger  HUD  review  under  another 
environmental  protection  statutes. 

Improvements  to  ma|or  mechanical 
systems  will  trigger  HUD  review  to 
determine  whether  the  project  is  located 
in  a  floodplaln  and  if  so.  whether  special 
action  should  be  taken  to  minimize 
damage  to  the  systems  from  poasible 
flooding.  If  the  project  is  listed  on  the 
National  Register  of  Historic  Placea.  the 
proposal  will  be  reviewed  for 
compliance  with  the  National  Historic 
Preservation  Act  of  1986.  Exterior 
alterations  that  are  not  virtually 
identical  replacements  ("in-kind")  will 
trigger  review  under  the  Act  for  unlisted 
projects  located  in  an  historic  district. 

Strict  adherence  with  the  National 
Historic  Preservation  Act  of  1966  would 
require  that  inquiry  be  made  to  the  State 
Historic  Preservation  Officer  (SHPO) 
concerning  every  property  for  which 
funds  are  requested  to  cover  captial 
improvements  to  determine  whether  the 
property  is  "eligible  for"  inclusion  on 
National  Register  This  process  might 
involve  submission  of  documentation 
concerning  the  project  to  the  SHPO  and 
awaiting  a  formal  determination  of 
eligibility,  under  the  then-prevailing 
standards  of  what  Is  historic.  The 
Department  has  concluded  that 
following  such  a  procedure  in  every  case 
would  interfere  with  Its  duty  to 
administer  the  capital  improvement  loan 
program  in  accordance  with  Its 


purposes,  because  of  the  emergency 
nature  of  the  program  and  the  concern 
that  these  projects  not  be  allowed  to 
deteriorate  irretrievably  Consequently, 
the  Department  is  consulting  with  the 
Advisory  Council  on  Historic 
Preservation  to  pursue  the  possibility  of 
recognizing  an  exemption  from  the 
requirement  to  discover  whether  every 
property  that  Is  to  be  funded  for  capital 
Improvements  is  'eligible  for"  listing  on 
the  National  Register.  In  the  meantime, 
the  rule  provides  for  Inquiry  to 
determine  whether  each  property 
actually  is  listed  and  for  review  of  the 
proposed  improvements  to  any  listed 
property  to  assure  compliance  with  the 
Act 

The  emergency  nature  of  the  capital 
Improvement  loan  program  operated 
under  Subpart  C  is  evident  in  the 
statutory  listing  of  the  prionties  to  be 
used  in  making  funding  decisions.  Top 
priority  is  to  be  given  for  major  repairs 
or  replacements  of  capital  items  in 
projects  that  are  eligible  for  Incentives 
not  to  prepay  their  mortgates,  as 
described  in  section  224(b)  of  the 
Emergency  Low  Income  Housing 
Preservation  Act  of  1987.  to  retain  these 
projects  in  the  inventory  of  housing 
stock  available  for  low-  or  moderate- 
income  families.  Otherwise  priority  is  to 
be  given  to  projects  with  immediate 
need  of  repairs,  where  the  repairs  are 
needed  to  preserve  the  health  and  safety 
of  their  tenants,  to  save  the  hoiiaing 
where  other  low  rent  housing  is 
unavailable  for  the  tenants.  (See  section 
2m(k)(4).)  Therefore,  the  rules 
procedure  provides  for  assuring  that 
funding  decisions  can  be  made  in  a 
manner  consistent  with  the  loan 
program's  purposes  while  satisfying  the 
primary  purposes  of  the  National 
Historic  Preservation  Act  of  1966. 

B  Subpart  B 

The  changes  made  in  the  sections 
placed  in  Subpart  B  are  prinapally  to 
delete  references  to  use  of  operating 
assistance  to  provide  supplemental 
funding  for  Rent  Supplement  contracts. 
as  discussed  above.  The  new  ||  219.205. 
219.215.  219.22a  and  219.230  correspond 
to  current  il  219  120.  Use  and  amount  of 
assistance;  219.130.  Payment  schedule: 
219.125.  Estimating  project  revenue  and 
operating  expenses;  and  219  110(c). 
Conditions  of  approval  (funding 
priorities). 

Although  the  current  regulation 
section  dealing  with  eligibility  (which 
has  now  been  moved  to  Subpart  A) 
refers  to  an  amount  of  assistance 
furnished  by  the  owner  as  determined 
by  the  Secretary,  the  current  section  on 
use  and  amount  of  assistance  does  not 
mention  an  owner  contribution.  The  new 


section  on  this  topic  does  mention  the 
owner  contribution  (in  |  219.205(b))  and 
provides  that  non-profit  owners  may  be 
allowed  to  contribute  in  the  form  of 
services  if  neither  the  mortgagor  nor  the 
sponsor  has  the  financial  capacity  to 
make  a  cash  contribution.  This  minimal 
fieshing  out  of  the  statutory  requirement 
that  the  owner  provide  assistance 
follows  the  procedure  now  specified  in 
HUD  administrative  instructions, 
although  it  is  far  less  specific  than  those 
instructions.  Since  this  is  an  Interim  rule 
being  published  for  immediate  effect,  the 
Department  is  reluctant  to  include  any 
significant  changes  to  the  content  of  the 
regulations  governing  the  existing 
Flexible  Subsidy  program  of  operating 
assistance. 

In  the  final  rule  that  follows  this 
interim  rule,  however,  the  Department  is 
considering  making  the  requirement 
more  specific,  requiring  a  30  percent 
contribution  by  owners  (but  preserving 
the  more  lenient  treatment  for  non-profit 
owners).  Such  a  change  in  the  rule 
would  require  HUD  to  u»e  this 
percentage,  an  amount  that  is  similar  to 
the  percentage  now  found  in  the  existing 
HUD  administrative  instructions.  Of 
course,  the  30  percent  contribution 
regulation  requirement  could  still  be 
waived  by  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
in  appropriate  circumstances,  in 
accordance  with  |  219.125.  The 
Department  invites  the  public  to 
comment  on  this  possible  change. 
The  current  section  on  payment 
schedule  focuses  solely  on  HUD 
payments  to  the  project  owner.  Its 
counterpart  in  this  rule  adds  a 
paragraph  to  discuss  repayment  of  the 
loan  at  the  earlier  of  the  expiration  of 
the  term  of  the  mortgage,  the 
termination  of  mortgage  insurance,  or 
prepayment  of  the  mortgage.  In  the  final 
rule,  the  Department  is  considering 
requiring  repayment  to  begin  earlier  if  a 
project  becomes  solvent  and  would  be 
able  to  sustain  a  rent  increase  to  cover 
repayments  of  the  operating  assistance. 
Comments  are  invited  on  this  proposal. 

The  section  on  estimating  project 
revenue  currently  tracks  tha  statutory 
language  (section  201(0(2))  permitting 
the  Secretary  to  estimate  "at  least  25 
percent  '  *  *  of  the  income  of  each 
•   *   •  tenant."  The  Secretary  has 
determined  to  use  30  percent  of  income 
as  the  minimum  in  the  corresponding 
section  of  this  rule,  since  the  programs 
involved  generally  require  that  level  of 
rent. 

One  totally  new  section  is  added  to 
describe  briefly  the  application  process, 
based  on  HUDs  general  administrative 
authonty  and  section  2m(g).  Another 


new  section  has  been  added,  based  on 
section  201(1).  to  refer  to  HUD's 
authority  to  consider  an  owner's 
attempts  to  control  utility  costs  as  part 
of  the  rent  increase  approval  process, 
which  is  governed  by  Part  245. 

The  regulatory  provisions  concerning 
funding  priorities  for  operating 
assistance  are  left  unchanged  in  this 
rule — again,  because  of  this  rule's  status 
as  an  interim  rule  for  effect.  However, 
the  Department  is  contemplating  making 
some  changes  in  priorities  in  the  final 
rule  and  invites  comment  on  the 
following.  With  respect  to  the  funds  for 
projects  that  are  not  State  Agency 
financed,  non-insured  projects,  first 
priority  would  be  given  to  prevent 
defaults  on  insured  mortgages;  second 
priority  would  be  given  to  projects  with 
Secretary-held  mortgages;  and  third 
priority  would  be  given  to  other  projects. 
Within  each  of  these  three  categories, 
projects  experiencing  most  immediate 
needs  while  being  able  to  be  stabilized 
would  be  funded  before  those  whose 
needs  are  less  immediate.  (Hiis 
immediacy  of  need  factor  is  basically 
equivalent  to  the  language  found  in  the 
funding  priorities  section  of  this  interim 
rule  (and  in  the  current  rule).)  The 
principal  reason  for  diis  change  would 
be  to  preserve  HUD's  resources  for 
preserving  housing  serving  low-  and 
moderate-income  families  by  preventing 
defaults  and  payments  of  insurance 
claims,  followed  by  disposition  efforts 
involving  commitment  of  HUD  subsidy 
funds.  The  Department  invites  public 
comments  on  the  possibility  of  making 
this  change. 

C.  Subpart  C 

Most  of  the  sections  contained  in 
Subpart  C  are  based  directly  on  section 
201  of  the  Housing  and  Community 
Development  Amendments  of  1978,  as 
amended:  Eligibility  (S  219.305),  based 
on  section  201(k)(l)  through  fk)(3); 
Amount  of  assistance  ({  219.315).  based 
on  section  201(1)(1);  Loan  terms  and 
conditions  ( S  219.320).  based  on  section 
201(1)(2);  Effect  on  rental  payments 
(S  219.325).  based  on  section  201  (m);  and 
Funding  priorities  ({  219.330).  based  on 
section  201(li)(4).  In  addition,  there  are 
sections  describing  the  apphcation 
process  (i  219.310).  which  is  similar  to 
the  provision  in  Subpart  B.  and  the 
treatment  of  overruns  (S  219.335). 

A  project  is  eligible  for  a  capital 
improvement  loan  if,  in  addition  to 
meeting  the  criteria  stated  in  Subpart  A, 
the  reserve  for  replacements — although 
funded  in  accordance  with  HUD 
requirements — is  insufficient  to  cover 
the  needed  repair  or  replacement  of  a 
particular  capital  item  as  well  as  to 
cover  other  capital  improvements  that 


are  reasonably  expected  to  be  required 
in  the  near  future.  (In  this  rule,  "near 
future"  is  interpreted  to  mean  the  next 
24  months.)  If  the  reserve  for 
replacements  exceeds  $1,000  per  unit, 
the  owner  may  be  required  to  use  funds 
from  that  source  to  cover  capital 
improvements — to  the  extent  that  use  of 
the  reserve  would  not  deplete  it  by  more 
than  50  percent  of  its  value  above  $1,000 
per  unit. 

The  eligibility  section  of  this  subpart 
also  prescribes  the  amount  of  the  owner 
contribution.  It  provides  that  the 
contribution  must  be  made  in  cash  and 
that  it  may  not  be  taken  from  project 
income  but  may  be  taken  from  surplus 
cash  from  the  project 

Section  201(k)(2)  requires  that  the 
contribution  be  at  least  20  percent  of  the 
total  estimated  cost  of  the 
improvements.  Section  201(m)(2) 
authorizes  the  Secretary  to  require  the 
contribution  to  be  increased  to  an 
amoimt  not  to  exceed  30  percent  Given 
the  history  of  requiring  up  to  one-third 
contributions  in  the  operating  assistance 
component  the  Secretary  has 
determined  that  the  usual  amount  of 
owner  contribution  in  the  capital 
improvement  loan  component  of  the 
program  should  be  higher  than  20 
percent  Since  the  ceiling  is  30  percent 
the  intermediate  rate  of  25  percent  has 
been  selected  and  is  stated  as  the 
general  requirement  in  {  219.305(c).  In 
accordance  with  section  201(k)(2]  of  the 
Act  an  owner's  contribution  required 
under  S  219.305(c)  may  be  waived  or 
reduced  under  the  waiver  authority  of 
S  219.125  if  sufficient  justification  is 
provided  to  the  Secretary  for  a  finding  of 
good  cause  to  do  so. 

In  accordance  with  section  201(1)(1). 
the  rule  provides  that  the  amount  of  the 
loan  can  cover  the  cost  of  repairing  or 
replacing  capital  items  that  have  failed 
or  are  likely  to  fail  in  the  "near  future", 
upgrading  Uiese  items  and  related  items 
to  satisfy  energy  efficiency  strandards. 
and  complying  with  Federal 
requirements  for  accessibility  to  persons 
with  handicaps.  However,  an 
administrative  cap  has  been  placed  on 
loans  that  would  otherwise  be  greater 
than  the  remaining  balance  of  the 
mortgage:  80  percent  of  the  value  of  the 
property  as  repaired,  less  the  remaining 
mortgage. 

The  loan  term  and  interest  rate  are  to 
be  determined  on  an  individual  basis,  in 
accordance  with  section  201(1)(2).  HUD 
will  attempt  to  tailor  each  loan  to  the 
condition  of  the  property  and  the  ability 
of  the  rent  structure  to  support  the  debt 
service  necessary  to  amortize  the  loan. 
In  the  case  of  a  project  with  an  FHA- 
insured  mortgage,  the  term  generally 


will  be  the  remaining  term  of  the 
original  mortgage,  and  it  may  never 
exceed  that  length.  In  the  case  of  other 
projects,  the  loan  term  generally  will  be 
the  remaining  period  for  which  the 
owner  is  committed  to  provide  lower 
income  housing. 

The  Secretary  is  authorized  to  charge 
an  interest  rate  as  low  as  3  percent 
below  the  "apphcable  Federal  rate"  (as 
determined  by  the  Secretary  of  the 
Treasury)  at  \he  end  of  the  preceding 
Federal  fiscal  year,  plus  an  allowance  to 
cover  HUD  administrative  costs  and 
probable  losses.  The  interest  rate, 
including  allowance,  is  to  be  no  less 
than  3  percent  nor  more  than  6  percent 

The  Secretary  of  the  Treasury  will 
certify  to  HUD  on  an  annual  basis  the 
"applicable  Federal  rate"  determined  in 
accordance  with  this  statutory 
prescription.  HUD  has  determined  that 
the  allowance  for  administrative  costs 
plus  probable  losses  will  be  one-half  of 
1  percent  This  0.5  percent  will  be  taken 
into  consideration  in  the  following  way: 
3  percentage  points  will  be  subtracted 
from  the  applicable  Federal  rate,  and 
then  0.5  percent  will  be  added,  to 
determine  the  minimum  rate. 
Effecetively,  the  minimum  will  be  2^^ 
percent  below  the  rate  determined  by 
the  Treasury  as  long  as  the  HUD- 
determined  allowance  remains  at  one- 
half  of  1  percent  As  long  as  the 
"apphcable  Federal  rate"  is  8.5  percent 
or  above,  the  minimum  rate  would  be  6 
percent  or  more.  Since  the  statute 
provides  that  the  rate  used  may  not 
exceed  6  percent  any  mimimum 
exceeding  6  percent  may  be  ignored. 
Therefore,  to  the  extent  that  the 
applicable  Federal  rate  remains  at  8.5 
percent  or  above,  the  standard  rate  used 
by  HUD  will  be  6  percent  (representing 
both  the  minimum  and  maximum  rate). 
If  the  applicable  Federal  rate 
determined  by  the  Treasury  in  a 
particular  year  falls  below  8.5  percent 
HUD  will  publish  the  rate  so  that  the 
pubhc  will  have  notice  of  a  minimum 
rate  lower  than  6  percent.  Of  course,  in 
a  case  of  extreme  rent  burden  (as 
discussed  below),  a  rate  lower  than  this 
standard  minimum  rate  may  be 
authorized. 

A  project  may  receive  more  than  one 
type  of  assistance  under  the  Flexible 
Subsidy  program.  However,  the  rule 
provides  that  different  forms  of 
assistance  may  not  be  provided  within  a 
five-year  period  to  remedy  the  same 
deficiency.  In  additioa  the  rule  provides 
that  a  capital  improvement  will  not  be 
financed  partly  by  operating  assistance 
under  Subpart  A  and  partly  by  a  capital 
improvement  loan  under  Subpart  B. 
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The  rule  followt  the  itafule  in 

E)rovidlng  that  If  the  renti  to  be  charged 
ower  Income  residenti  of  the  project 
would  b«  in  excea*  of  thoae  generally 
charged  tenant!  of  section  8  projects. 
HUD  may  consider  decreasing  the 
impact  on  tenants  by  making  housing 
assistance  payments  under  the  section  8 
U>an  Mangement  Set-aside  program  or 
the  section  8  Certlflcate  program. 
Increasing  the  length  of  the  term  or 
reducing  the  interest  rate  (to  not  less 
than  1  percent),  or  by  increasing  the 
owner  contribution  (thereby  reducing 
the  amount  of  the  capital  Improvement 
loan  to  be  amortized  and  decreasing  the 
ntnts  needed  to  support  the  loan). 

Since  the  1987  amendments  make  it 
clear  that  the  top  pnortty  for  funding 
capital  Improvement  loans  is  to  provide 
incentives  to  owners  who  might 
otherwise  prepay  their  mortgages  and 
terminate  their  project's  availability  to 
low   and  moderate- income  tenants,  the 
rule  pmvides  a  set  aside  for  this 
category  of  projects.  At  the  beginning  of 
earJi  fiscal  year.  KUD  will  estimate  the 
amount  of  the  capital  improvement  part 
of  the  Flexible  Subsidy  Fund  that  la 
necessary  for  handling  the  prepayment 
pnonty,  and  the  remainder  will  be  made 
available  for  other  eligible  proje<:t8 
With  respect  to  these  other  eligible 
projetls,  the  rule  follows  the  statute  s 
requirement  that  pnonty  be  given  based 
on  four  other  factors  immediacy  of 
nee<l.  \ack  of  availability  of  other 
suitable  housing  for  low   and  moderate- 
mcome  tenants,  degree  to  which  the 
deficiencies  Involve  life,  safety  or  health 
of  the  residents  or  major  capital 
improvements,  and  the  degree  of 
financial  distress  No  one  of  these 
pnontles  Is  necessanly  to  be  given 
higher  value  than  the  others 

IV   liMdfkatkn  for  Intvim  Rui* 

Se<;tlon  101 1(b)  of  the  McKinney 
((omeless  Assistance  Amemiments  Act 
of  1988  (Pub   L  100-628.  approved 
Novemt)er  7,  1988)  requires  that,  "the 
Seiirelary  of  Mousing  and  Urban 
Development  shall  issue  regulations  that 
become  effective  not  later  than  February 
5.  198B  '  Although  the  Department  has 
been  unable  to  meet  this  precise 
deadline  for  publication,  every  effort  la 
being  made  to  comply  with  the  deadline 
by  making  the  rule  effective  up<m 
publication 

We  note  that  there  are  two  proiedural 
requirements  that  would  have  been 
obstacles  to  publiiuation  of  a  rule  for 
effect  by  the  statutory  deadline  First, 
the  general  requirement  for  advance 
publication  and  solicitation  of  public 
participation  in  rulemaking  would  have 
required  delays  of  several  months  after 
s  rule  was  developed  before  it  could 


have  taken  effect.  Second,  the  provision 
requiring  that  efTectlveness  of  HUD 
rules  be  delayed  after  publication  until 
the  expiration  of  30  contlnuoua  days  of 
the  session  of  Congress  would  have 
delayed  this  rule's  effectiveness  until 
mid  April,  based  on  its  publication  in 
mid-February  (See  sec.  7(o)(3). 
Department  of  Housing  and  Urban 
Development  Ad  42  U  S.C.  3535(o)(3).) 

Although  the  Administrative 
Procedure  Act  ("the  APA")  (5  U  B.C. 
M3)  requirements  for  advance 
publication  and  solicitation  of  public 
participation  before  issuing  ■  rule  for 
effect  do  not  apply  to  this  rulemaking 
because  the  program  affected  is  covered 
by  an  exemption  for  public  grants  and 
contracts.  HUD's  own  rule  on 
rulemaking.  24  CFR  Part  lO  adopting 
these  principles,  does  apply  Generally. 
HUD  publishes  a  proposed  rule  and 
invites  public  comment  before 
developing  a  rule  to  be  published  for 
effect,  and  when  a  rule  Is  published  for 
effect  it  is  to  be  published  at  least  30 
days  before  Its  effective  date. 

Part  10  does  provide  for  exceptions 
from  the  general  rule  for  advance  notice 
and  public  participation  and  for 
publication  In  advance  of  effectiveness 
(as  does  the  APA)  where  the  agency 
finds  good  cause  to  omit  them  and  states 
the  basis  In  the  rule.  The  good  cauae 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  24  CFR  10.1 

In  this  case,  the  Department  has  not 
had  sufTiclent  time  between  November 
7.  1088  and  the  date  of  publication  to 
develop  and  publish  both  a  proposed 
rule  for  comment  and  a  final  rule  for 
effect.  Therefore,  the  Department  finds 
that  with  the  statutory  deadline  of 
publishing  s  rule  for  effect  by  February 
5.  1089.  and  a  statutory  requirement  to 
spend  a  stated  mmimum  amount  of 
money  on  the  new  program  that  is  the 
subject  of  this  rule,  prior  public 
procedure  is  Impracticable,  and  there  is 
good  cause  for  publication  of  this  rule 
for  effect  In  an  attempt  to  provide 
maximum  public  participation,  however, 
the  Department  is  inviting  public 
comment  on  this  rule  and  will  consider 
comments  received  in  the  development 
of  a  final  rule. 

With  respect  to  the  statutory 
requirement  for  a  delayed  effective  date 
dependent  on  the  Congreaaional 
schedule,  satisfaction  of  both  the 
delayed  effectiveness  requirement  of  the 
Department  of  HUD  Act  and  the 
statutory  deadline  for  effectiveness 
imposed  by  section  1011  of  the 
McKlnney  Homeless  Assistance 
Amendments  Act  of  1988,  would  have 


required  publishing  this  rule  by 
September  22. 1988.  more  than  a  month 
before  the  McKinney  Act  waa  signed 
into  law.  Since  the  Congreaa  knew,  at 
the  time  the  Amendments  Act  waa 
adopted,  that  legislative  review 
requirements  under  section  7(o){3)  of  the 
Department  of  HUD  Act  could  not  be 
met  by  February  5, 1989.  the  Department 
rinda  that  aection  7(o){3)  (42  U.S.C 
3535<oH3))  la  in  conflict  with  aection 
1011  of  the  McKinney  Act.  and  that  the 
McKinney  Act  proviaion  renders  atction 
7(o)(3)  inapplicable  in  thia  caae. 
permitting  the  rule  to  become  effective 
upon  publication. 

V.  Flndinsa  and  Cartlfkatkna 

Environment  A  Finding  of  No 
Significant  Impact  with  reapect  to  the 
environment  haa  been  made  In 
accordaru:e  with  HUD  regulationa  at  24 
CFR  Part  50  that  implement  aection 
101(2)(C)  of  the  National  Environmental 
Policy  Act  of  1989,  42  U.S.C.  4332.  The 
Finding  of  No  Significant  Impact  la 
available  for  public  Inapection  and 
copying  during  regular  buainesa  houra  in 
the  Office  of  the  Rulea  Docket  Qerk, 
Room  10278,  461  Seventh  Street  SW., 
Waahington,  DC  20410 

Executive  Oder  12291.  Thia  rule  doea 
not  conatitule  a  "major  rule"  aa  that 
term  la  defined  in  aection  1(b)  of 
Executive  Order  12291  iaaued  by  the 
President  on  February  17. 1981.  Analyaia 
of  thia  rule  indicatea  that  it  will  not  (1) 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  cauae  a  major 
increase  in  cost  or  prices  for  consumers, 
individual  Induatriea,  Federal.  State,  or 
local  government  agenciea.  or 
geographic  regions;  or  (3)  have  « 
aignificant  adverse  effect  on 
competition,  employment.  Investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  Statea-baaed 
enterpriaea  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  801). 
the  Undersigned  hereby  certifies  that 
this  rule  would  not  have  a  significant 
economic  Impact  on  a  substantial 
number  of  small  entities.  The  rule  will 
provide  financial  aasistance  to  remedy 
the  disrepair  of  necessary  capital  itema 
at  FiUD-assisted  projects  without  regard 
to  the  size  of  the  project. 

Executive  Order  1261Z  Federalism. 
The  General  Counsel  aa  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  1281Z  Federalism,  has 
determined  that  the  policies  contained 
in  thia  rule  would  not  have  federaliam 
implications  and,  thus,  are  not  subject  to 
review  under  the  Order.  The  rule  will 


provide  for  additional  financial 
assistance  to  HUD-aaaiated  multifamily 
housing  projecta  but  will  not  interfere 
with  State  or  local  government 
functiona. 

Executive  Order  12606.  The  Family. 
The  General  Counsel  aa  the  Designated 
Official  under  Executive  Order  12606. 
the  Family,  haa  determined  that  thia  rule 
doea  not  have  potential  aignificant 
Impact  on  family  formation, 
maintenance,  and  general  well-being, 
and.  thua,  ia  not  aubject  to  review  under 
the  Order.  The  rule  involvea  the  sotirce 


of  funding  for  capital  improvements  to 
multifamily  projecta. 

Regulatory  Agenda.  This  rule  is  hsted 
aa  sequence  number  944  under  the 
Office  of  Housing  in  the  Department's 
semiannual  agenda  of  regulations 
published  on  October  24. 1988  (53  FR 
41974.  41986),  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 
The  regulatoiy  changes  that  are 
discussed  under  sequence  numbers  942 
and  989  (41986  and  41996)  are  to  be 
included  in  this  rulemaking. 


Catalog.  The  Catalog  of  Domestic 
Assistance  number  for  the  program 
affected  by  this  rule  is  14.164. 

Information  collection  requirements. 
The  information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Information  on 
the  public  reporting  burden  of  the 
sections  in  this  rule  that  the  Department 
has  determined  contain  information 
collection  requirements  ia  provided  as 
follows: 


Annual  Reporting  B(jrden  of  Interim  Rule— Fi.ExrBi£  Subsidy  Program 
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List  of  Subjects  in  24  CFR  Part  219 

Grant  programs — housing  and 
community  development  Loan 
programs— housing  and  community 
development  Low-  and  moderate- 
income  housing.  Rent  subsidies. 

Accordingly.  Title  24.  Part  219  of  the 
Code  of  Fedwal  RAgulations  Is  revised 
to  read  aa  follows: 

PART  21»-FL£X1BLE  SUBSIDY 
PROQRAM  FOR  TROUBLED 
PROJECTS 

Subpart  A— Owwral  Provtalons 

Sec 

219.101  Purpose. 

219.105  Types  of  projects. 

219.110  General  eligibility. 

219.115  Flexible  subsidy  fund. 

219.120  Local  goveminent  consultation. 

219.12S  EnvlroninentaJ  requirements. 

219.130  Waivers. 


BubpHl  B    Opwalliiy  i 

219  J06    Amount  of  operating  assistance. 

219510    Application. 

219515    Estimating  pro)ect  revenue  and 

operating  expenses. 
219520    Payment  and  repayment  of 

operating  assistance. 
21 9525    BIhct  of  assistance  on  rent  increase 

approvals. 
219530    Priorities  for  funding. 

Subpart  C—CapNil  ImprovwnwM  LOMW 

219^06    QiglbUity. 

219.310    Application. 

219.315    Amount  of  assistance. 


219J20  Loan  terms  and  conditions. 

219.325  Effect  on  rental  payments. 

218J30  Priorities  for  funding. 

219.335  Opwations. 

Autfaority:  Sec  201,  Housing  and 
Community  Development  Amendments  of 
1978. 12  VS.C.  1715i-la;  sec  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  353S(d)). 

Subpart  A— Genenri  Provisions 

S  219.101    Purpoaa. 

The  purposes  of  the  Flexible  Subsidy 
program  are  to  provide  assistance  to 
restore  or  maintain  the  financial 
soundness:  to  assist  in  the  improvement 
of  the  management  to  permit  capital 
improvements  to  be  made  to  maintain 
certain  projects  as  decent  safe,  and 
sanitary  housing;  and  to  maintain  the 
low-  to  moderate-income  character  of 
certain  projects  assisted  or  approved  for 
assistance  under  the  National  Housing 
Act  the  United  States  Housing  Act  of 
1937.  the  Housing  Act  of  1959,  or  the 
Housing  and  Urban  Development  Act  of 
1965,  without  regard  to  whether  such 
projects  are  subject  to  Insured  financing 
under  the  National  Housing  Act 

9  219.105    Typas  ol  prolacts. 

The  types  of  rental  or  cooperative 
housing  projecta  that  may  be  eligible  for 
assistance  under  thia  fwrt  include  only 
the  following  tjrpea  of  projects: 

(a)  A  project  assisted  under  the 
section  236  Interest  Reduction  program. 


the  section  221(d)(5)  program  (commonly 
known  aa  the  221(d)(3)  Below  Market 
Interest  Rate  program),  or  the  Rent 
Supplement  program; 

(b)  A  project  that  was  constructed 
more  than  15  years  before  assistance  is 
to  be  provided  under  this  part  with  a 
loan  under  the  section  202  program  for 
Housing  for  the  Elderly  or  Handicapped: 

(c)  A  project  assisted  imder  section  23 
of  the  United  States  Housing  Act  of  1937 
(1937  Act),  as  in  effect  immediately 
before  January  1, 1975,  that  is  ineligible 
for  assistance  under  the  modernization 
program  operated  under  the  1937  Act 

(d)  A  project  assisted  under  the 
Section  8  Housing  Assistance  Payments 
program  after  conversion  from 
assistance  luder  the  Section  236  Rental 
Assistance  Payments  program  or  the 
Rent  Supplement  program:  or 

(e)  A  project  that  met  the  criteria  in 
paragraph  (a)  or  (b)  before  acquisition 
by  the  Secretary  and  that  has  been  sold 
by  the  Secretary  aubject  to  a  mortgage 
insured  or  held  by  the  Secretary  and 
subject  to  an  agreement  (in  effect  during 
the  period  of  assistance  under  this  part) 
that  provides  that  the  low-  and 
moderate-income  character  of  the 
project  will  be  maintained:  except  that 
with  respect  to  any  project  sold  after 
October  1. 1976,  operating  assistance 
under  Subpart  B  shall  be  available  for  a 
period  not  to  exceed  ttiree  years. 
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iait.110 

AsaiatADca  under  ihi*  subpArt  ovay  ik>< 
be  made  av&ilahle  unicu  the  SecrvUry 
has  determined  that: 

(a)  Thl»  aiaiatance.  when  conalderfd 
with  other  reaoarces  available  to  the 
protect,  ia  neceaaary.  will  restore  or 
malntabi  the  financial  or  phyaical 
soundneea  of  the  proved  and  maintain 
the  low-  and  moderate- income  chanicter 
of  the  project.  "Other  reeovrces"  include 
but  are  no<  Unriled  to  mortgage 
modificatkin  •greements,  owner 
cnntribntfanw.  and  aaalatance  from  State 
or  local  programs; 

(b)  The  owner  haa  agreed  to  maintain 
the  low-  and  moderate- income  character 
of  the  project  far  a  period  at  least  equal 
to  the  remaining  term  of  the  proyecl 
mortgMe; 

(c)  Tnia  assistance  will  be  laaa  coally 
to  the  Federal  Goremment  over  the 
uaaful  lile  of  the  project  than  othpr 
r«asonabl«  altemativea  by  which  the 
Secretary  could  matntain  the  low   and 
moderate-income  character  of  the 
project 

(d)  The  project  owner,  together  with 
th«  miortgagee  in  the  case  of  proj<>cts  not 
Insured  under  th«  National  Housing  Act. 
haa  provided  or  agreed  to  provide 
asaistance  to  the  project  m  a  manner  as 
detanaiiMd  by  A«  Secretary  in 
accordoioe  with  ||  ZiaJ06(b)  and 
2ig.308(c): 

(e)  The  project  la.  or  oaa  reaaooabty 
be  mfsda,  atnacturslly  aoimd.  as 
dttleraaiiMd  from  iaformatioa  raeuJtinf 
from  an  oo-aita  ina|>en>toa  o/  the  project 

(f)  Project  managemant  ia  baiog 
cuodnctad  bv  persona  who  avaet 
satisfactory  levels  of  oompetancy  and 
e\jMrianc«  as  determined  by  the 
Secretary  In  the  management  review 
process:  and 

(g)  Tba  project  is  being  operated  and 
managed  In  accordance  with  a 
maaagement  tinpitjteuieiit  and 
operating  (MIO)  plan  that  ka  designed  to 
redaoa  the  op»ating  ooata  of  th«  preset 
and  that  haa  bean  mpptxnmd  by  the 
Secretary — axocpt  for*  profact  for 
which  the  ooiy  aaaialMKa  provided 
under  this  part  ia  for  capital 
Improvamenls  ander  Subpart  C  (See 
|aOJH(b).) 

ftl«Lt1«    PtairfMs  sutaMy  hatd. 

(a|  The  Flexible  9ubaldy  Fund  la  ■ 
revohrtng  fond  estabHahad  In  the 
Treaanry  cd  tha  United  State*  that  ia 
availab^  to  tha  Secretary,  to  the  extent 
approved  In  appropriation  Acts,  to 
provide  assistanoe  ander  this  part 

(b|  TWa  Fund  oonsAsts  of  tha  following: 

(1|  Any  asBOont  apprapriatad  to  carry 
out  lbs  parposaa  of  this  part 

|2J  Any  amownt  rapan  on  any 
assistanoe  provldad  under  this  part 


[3)  Any  amounts  credited  to  the 
Section  236  program  excess  rental 
receipts  fund:  axvd 

(4)  Any  amonnt  received  by  the 
Secretary  under  this  program,  Inclxidlng 
any  interest  on  trrrestment  of  funds  ai 
described  in  paragraph  (c)  of  this 
section. 

|c)  Any  amounts  in  tha  Fund 
datarvinad  by  tha  Sacratary  to  be  in 
excess  of  tha  aaaoamta  carrcBdy  required 
to  carry  oat  the  praviakra  of  this  part 
shall  be  inveated  by  iIm  Secratary  in 
obligations  of.  or  obUgatiotu  gaaranteed 
as  to  both  principal  and  Interest  by.  the 
United  States  or  any  agency  of  the 
United  States. 

(d)  At  the  beginning  of  each  Rscal 
year,  funds  are  aBocated  for  two 
catagoria*  of  projects:  State  agency 
fiaanoed  Bon-hisBred  projects;  and  all 
others,  including  projects  with  FHA- 
Insured  and  HUD-held  mortgages.  Each 
category  is  allocated  an  amount  based 
on  tha  ounbcr  of  uniU  in  potentially 
eligible  projects  of  that  category  as  a 
percentage  of  the  total  number  of  units 
in  all  potentially  eligible  projecU.  Once 
these  two  funding  categories  are 
eaUbUshed.  esch  category  will  be 
administered  to  comply  with  the 
statutory  requirement  concerning 
spending  for  the  oapllal  tiupiovauisnt 
loan  program  eiHiaieiated  in  paragraph 
|e)  of  this  sectioiL  by  spending  40 
percent  of  its  sllocation.  or  Its  share  of 
the  stated  doUar  amount  (whidbev«r  Is 
less),  to  the  extent  of  approrabla 
applications. 

(e)  Tha  Secretary  wiH  use  not  less 
than  $30  mllhoa  or  40  percent  of  the 
amounU  available  la  tha  Faod  (sab^act 
to  paragraph  (a)  of  this  section)  in  any 
fiscal  year  (whichever  ta  laaa).  for 
purpoaaa  of  provtdiog  capital 
improvaaaant  loans  under  Subpart  C  of 
this  part  to  tha  extant  at  approvabla 
npplifsttT*"  If  any  of  tha  aaiouots 
reserved  for  capital  taqirovaaiaat  loans 
remaiaa  unused  eO  day*  before  tha  and 
of  s  Bacal  f*ar.  it  arill  baooaa  availabla 
for  operatinc  assiataooe  undar  Subpart 
B. 

(f)  Funding  dedskins  are  made  on  a 
quaitarly  basis  uaing  dta  applicable 
prioritiaa  snamaratad  in  Subparts  B  and 
C  As  Iha  end  of  each  fiscal  year 
spproacbaa.  HUD  wiQ  datersixM  to 
what  extant  ibara  are  funds  raqnlrad  to 
be  uaad  lor  capita]  ImproTainaDt  loans 
(under  paragraph  (a)  at  this  section)  that 
are  allocated  for  one  of  the  two  major 
categories  (daatribad  hi  paragraph  (d)  of 
this  section)  bat  are  unliiialy  to  be  used 
by  projects  of  that  catagory.  In  tha  last 
quarter,  to  the  extant  dMre  is  to  b*  an 
excess  in  eithar  of  the  catagoriss  for 
capital  ia^arovamanl  loans  that  could  be 
used  for  such  loans  to  eligible  applicants 


of  the  other  category,  the  funds  will  be 
raallocatad. 


The  Secretary,  before  making 
assistance  available  to  a  project  will 
consnlt  with  the  appropriate  offtdah  of 
the  unit  of  local  government  in  whidi 
the  project  is  located  and  seek  the 
following  aasaranoe*: 

(a)  The  oomaninity  (n  which  the 
project  is  locstod  Is  providing,  or  will 
provide,  essential  sendoaa  to  the  project 
la  kaeping  with  tb*  oonnninity's  general 
level  td  thaee  sarvlcaa; 

(b)  The  real  estate  taxes  on  the 
project  an  or  will  be  no  greater  than 
would  be  the  case  if  the  property  were 
assessed  in  a  manner  consistent  with 
Doraial  property  aaseasment  procedures 
for  the  community;  and 

(c)  Assistance  to  the  project  under  this 
part  would  not  be  inconsistent  tvith 
local  plans  snd  priorities.  1 21t.l25 
Environmental  requirements. 


(rtt.118 

In  order  to  be  approved  tor  J 
under  this  part  sn  application  for 
assistance  to  cover  a  capital 
Improvement  as  defined  in  1 219  J05. 
will  be  reviewed  for  compliance  with 
applicable  environnental  iwiuhwiwnto. 
as  follows. 

(a)  If  the  propoaed  capital 
improvemants  invoivs  Ba|ar  macbanlcal 
systema.  HUD  arlQ  detanolna  whether 
the  project  is  located  in  a  100-year 
floodplain  and  if  so.  will  take  sll 
fessible  actians  lo  minianise  fta  impact 
of  flooding  on  tha  mechanical  systems. 

(b)  If  s  project  is  listed  on  the 
National  Ra^alar  of  HIsteite  PUoes.  the 
proposed  use  of  fends  will  be  raviewad 
for  compliance  with  the  National 
Historic  Preservstion  Act  of  19ea.  As  a 
general  rule,  ii>-khid  i eplacnuents  will 
not  trigger  review  under  the  Act  If  the 
project  is  not  listed  on  tha  National 
Register  but  is  located  in  a  historic 
district  review  ndar  the  Act  will  only 
be  required  wtiere  there  are  proposed 
alterations  to  the  exterior  that  are  not 
In-kind. 


|11«.130 

Upon  a  datamlnatioB  of  good  cause. 
the  Secretary  of  Housing  and  Urban 
Developaant  may.  aabject  to  statutory 
limitations,  waive  amy  provlalaB  of  this 
part  Each  secfa  watvar  wiH  be  hi  writing 
and  will  be  supported  by  douimentation 
of  the  perthient  facts  and  gronnda. 

Subpvt  B-Operatt 

f21»J06    Afltounlaf 

(a)  The  Secretary  wiO  provide  the 
initial  and  subaequent  operating 


assistance  to  permit  the  project  to  attain 
and  maintain  financial  soundness,  in  an 
amount  that  is  consistent  with  the 
project's  MIO  plan,  subject  to  the 
availability  of  funds,  as  described  in 
I  219.115,  bnt  the  amount  provided  will 
not  exceed  the  sum  of  the  following: 

(1)  An  amount  determined  by  the 
Secretary  to  be  necessary  to  correct 
project  deficiencies  existing  at  the 
beginning  of  the  first  year  of  assistance 
that  were  caused  by  the  deferral  of 
regularly  scheduled  maintenance  and 
repairs  or  the  failure  to  make  necessary 
and  timely  replacements  of  equipment 
and  other  components  of  the  project  A 
repair  or  replacement  item  is  only 
eligible  under  this  program  if  no 
previous  payment  of  HUD-related 
assistance  (such  as  assistance  under 
this  part  Housing  Development  Grant 
or  Community  Development  Block 
Grant)  has  been  made.  A  capital 
improvement  (as  described  in 

§  219.305(a))  is  eligible  for  funding  as 
part  of  operating  assistance  only  if  it  is 
necessary  to  meet  local  building  codes 
or  to  maintain  the  project  in  a  decent 
safe  and  sanitary  condition  and  the 
Secretary  determines  that  this  method  of 
funding  the  improvement  is  the  most 
efficient 

(2)  An  amount  determined  by  the 
Secretary  to  be  necessary  to  maintain 
the  low-  and  moderate-income  character 
of  the  project  by  reducing  deficiencies 
(which  exist  at  the  beginning  of  the  first 
year  of  assistance  and  for  which 
payment  has  not  previously  been  made) 
in  the  reserve  fund  established  by  the 
project  owner  for  the  purpose  of 
replacing  capital  items; 

(3)  An  amount  not  greater  than  the 
amount  by  which  the  estimated 
operating  expenses  for  the  year  for 
which  assistance  is  made  available 
exceeds  the  estimated  revenues  to  be 
received  by  the  project  during  that  year. 
as  determined  in  accordance  virith 

9  219.210:  and 

(4)  An  amount  determined  by  the 
Secretary  to  be  necessary  to  carry  out  a 
plan  to  upgrade  the  project  to  meet  cost- 
effective  energy  efficiency  standards 
approved  by  the  Secretary. 

(b)  The  owner  must  provide 
assistance  to  the  project 

(1)  Generally,  an  owner  must  make  a 
cash  contribution  toward  the  amount 
needed  to  render  the  project  financially 
sound.  Cash  that  has  already  been 
agreed  to  be  contributed  to  the  project 
as  a  condition  for  approval  of  purchase 
of  the  project  (TPA)  will  not  be 
considered  for  this  purpose.  Cash 
contributions  by  the  ov»rner  within  the  24 
months  before  application  for  operating 
assistance  under  this  Subpart  fi^om 


sources  other  than  project  income  may 
be  considered. 

(2)  A  non-profit  owner  may  be 
permitted  to  contribute  to  the  project  in 
the  form  of  services,  If  HUD  determines 
that  neither  the  mortgagor  nor  the 
sponsor  has  the  financial  capacity  to 
make  a  cash  contribution. 

{219.210    AppNcabon. 

(a)  The  project  owner  must  submit  an 
appUcation  on  a  form  approved  by  the 
Secretary. 

(b)  The  application  will  include  a  MIO 
plan  that  includes  the  following: 

(1)  A  detailed  maintenance  schedule; 

(2)  A  schedule  for  correcting  past 
deficiencies  in  maintenance,  repairs  and 
replacements; 

(3)  A  plan  to  upgrade  the  project  to 
meet  cost-efTective  energy  efficiency 
standards  approved  by  HUD; 

(4)  A  plan  to  improve  financial  and 
management  control  systems; 

(5)  An  updated  annual  operating 
budget  if  the  last  budget  was  submitted 
more  than  90  days  before  the 
application  is  submitted:  and 

(6)  A  plan  setting  forth  the  specific 
controls  and  procedures  that  will  result 
in  a  reduction  in  operating  costs,  if 
possible,  together  with  an  estimate  of 
the  cost  saving. 

(c)  The  application  will  include 
documentation  of  eligibility,  as 
described  in  S  219.110. 

S219J15    Estimating  proiact  revenue  WMf 
operating  expenees. 

(a)  Computing  estimated  project 
revenue.  The  estimated  revenue  for  a 
project  with  respect  to  any  year  is  equal 
to  the  sum  of  the  following: 

(1)  The  estimated  amount  of  rent  that 
is  to  be  paid  by  the  tenants  of  the 
project  during  the  year  (without  regard, 
in  the  section  236  Interest  Reduction 
program,  to  whether  the  owner  has 
estabUshed  and  is  collecting  a  "basic 
rent",  as  defined  in  S  236.2),  in 
accordance  with  the  following: 

(i)  The  rent  being  paid  or  projected  to 
be  paid  at  the  time  project  revenue  is 
estimated:  but  at  least  30  percent  of  the 
adjusted  income  of  each  tenant  or,  in 
the  case  of  a  tenant  paying  his  or  her 
own  utilities,  a  percentage  of  income 
that  is  less  than  30  percent  and  that 
takes  into  account  the  reasonable  costs 
of  utilities.  Percentages  of  adjusted 
income,  as  defined  in  24  CFR  Part  813, 
can  be  based  on  the  most  recent  tenant 
income  certification.  In  no  case  will  the 
amount  used  for  this  estimate  exceed 
the  HUD-approved  rent  for  the  project 

(ii)  A  vacancy  allowance  may  be  used 
in  developing  the  estimated  revenue  for 
non-insured  projects  and  HUD-held 
projects.  This  allowance  may  not  exceed 


6  percent  of  the  rental  pa>Tnent8 
otherwise  to  be  anticipated,  unless  the 
Secretary  permits  a  higher  allowance  for 
the  first  three  years  in  which  assistance 
is  to  be  provided  to  a  project  under  this 
subpart  because  the  higher  allowance  is 
necessary  to  carry  out  the  purposes  of 
this  subpiart 

(2)  The  estimated  amount  of 
assistance  payments  to  be  made  on 
behalf  of  the  tenants  during  the  year 
other  than  assistance  made  under  this 
subpart  and 

(3)  Other  income  attributable  to  the 
project  as  determined  by  the  Secretary, 
such  as.  commercial  rental  income,  tax 
rebates  or  refunds,  condemnation  cr 
insurance  award  proceeds. 

(b)  Computing  estimated pro/ect 
operating  expenses.  The  estimated 
operating  expenses  of  any  project  with 
respect  to  any  year  shall  include  all 
estimated  operating  costs  that  the 
Secretary  determines  to  be  necessary 
and  consistent  v>rith  the  MIO  plan  for  the 
project  for  the  year.  Such  costs  include, 
but  are  not  limited  to,  taxes,  utilities, 
maintenance  and  repairs  (except  for 
maintenance  and  repairs  that  should 
have  been  performed  in  previous  years), 
management  insurance,  debt  service, 
and  payments  made  by  the  owner  for 
the  purpose  of  establishing  or 
maintaining  a  reserve  fund  for 
replacement  costs.  The  estimated 
operating  expenses  may  not  include  any 
return  on  the  equity  investment  of  the 
owner. 

§219.220    Payment  and  rspeyment  of 


[a]  Basic  for  payment  Assistance 
payments  will  be  computed  on  an 
annual  basis  in  accordance  with 

S  219.205.  payable  at  least  quarterly, 
after  the  amount  payable  from  the 
reserve  for  replacements  (if  any)  and  the 
owner  contribution  payable  as  part  of 
the  approved  plan  have  been  exhausted. 
At  the  time  of  each  payment  the 
operations  of  the  project  will  be 
reviewed  by  the  Secretary  to  determine 
that  they  are  consistent  with  the  MIO 
plan.  Continued  payments  will  be 
contingent  upon  satisfactory 
performance. 

(b)  Basis  for  repayment  of  assistance. 
Assistance  that  has  been  paid  to  a 
project  owner  under  this  subpart  must 
be  repaid  at  the  earlier  of  the  expiration 
of  the  term  of  the  mortgage,  termination 
of  mortgage  insurance,  or  prepayment  of 
the  mortgage. 

S219.22S    Effect  of  aaaistMtc*  on  rant 
Incraasa  approvals. 

To  assure  that  projects  eligible  for 
assistance  under  this  part  restrain  costs 
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in  every  way  po*«bi«.  inciudlng  by 
usinf  tsalstanca  tuKl«r  till*  part  k> 
upgrui*  capitaJ  Itaaia  to  iMct  co«l- 
effactlvc  anergy  afQciefKy  standartls. 
tKe  SacreLary  wili  conalder.  aa  part  ot 
the  r«ct  u)cr««a«  approvaJ  procesa  under 
Purl  24&.  whather  th«  pro^act  owner 
ruuld  control  increase*  in  atiUty  ooata 
by  iecunnj  more  favorahle  utility  r«te«. 
t/y  undtTtakmjj  energy  conservation 
mt^rtture*  that  are  flnaacuilly  f«aaitWe 
rtnd  cost  eflective.  or  by  takuyi  oth«r 
rinancially  feasible  ami  cost-effpUivo 
HI  tionj  to  iiv:re«»e  energy  efTicieccy  of 
I;)  rt?duce  energy  corsumptiim  Wher« 
the  S«»cretary  determines  that  the  ownpr 
rould  exen:i(ie  such  control,  the  amount 
of  a  pr  )po8«'d  rent  Increase  may  be 
Hfljusted  to  reflect  the  estimated  savinj[[» 
thrtt  could  be  attained 


{21t.2M    Piior«Mforl 

HUD  will  give  funding  pjiortty  to 
pro|erli  praaentiy  expen«mcing  f^nnnf  idl 
and  manafieinant  prob44>ms  where 
coDditiona  can  bt  stabilind  by  the 
provision  of  aaaiatanca  und«r  thia 
subpart.  To  the  extent  that  funds  remnin 
avHilabifl,  assistance  may  be  pnmdiMi 
t')  projects  that,  on  th«  basis  of  a 
financtal  and  management  analysis. 
Hppear  to  have  a  high  proh«b(lity  of 
h  ivuiK  fixuincial  and  nianagement 
problems  within  apfiroxlnial4>ty  the  next 
f:ve  years,  and  that  satisfy  the  eh^hllity 
rcquireiTients  of  1 110.110. 

Subpart  C— Cipttal  bnprovenMnt 
LoerM 


I  21t.306 

fa)  Assistance  is  availabie  under  thia 
s.ibpart  for  capita]  unpravetnents.  For 
purposes  of  this  subpart,  "capital 
improvenMiiLs"  mdude  any  nw)or  repair 
or  repiacement  of  building  OMnponeats: 
J  »  .  roof  strucioraa,  oeiluig.  wall  or  floor 
structures,  foundations,  plumbing, 
heating  coolinj^  electrical  systems  and 
nia|or  aquipmant.  inclading  any  auiK><' 
repair  or  replacement  of  any  short-lived 
building  compoaant  or  ei^uipBDenl  before 
the  expiration  of  its  useful  life.  Capital 
improvements  also  may  include  limited 
supplements  or  enhancements  to 
mechanical  equipment  needed  for  health 
and  safety  of  the  residents,  such  as  air 
conditioning.  heaUng  equipment,  or 
water  softener*,  where  they  do  not  exist. 
Capital  Improvements  do  not  include 
maintenance  of  any  such  item. 

[b]  Assistance  under  this  subpart  will 
be  In  the  form  of  a  loan.  The  Secretary 
will  provide  this  assistance  only  if  the 
Secretary  determines  that  the  owner's 
reserve  for  replaoamects  (includiog  any 
surplus  cash,  residual  racalpts  or  other 
funds  from  the  project  accoont  or 
escrow  outside  the  pi-o|ect  account  that 


could  b«  aaed  to  fond  rhm  peaerve)  is 
insufficient  to  finance  both  the  capital 
tmproveaania  for  which  assistance  is 
being  raquested  and  otiiar  CBpitml 
improvements  tikat  are  reasonably 
expected  to  be  reqnirsd  within  the  next 
24  morUiM,  as  deachbed  in  the  oiwuer's 
work  write  up  (sMbmitted  as  part  of  the 
application),  and  that  the  owner  has 
f  inded  the  reserve  fund  tn  accordance 
with  HUD  requirements.  Aa  owner's 
reserre  for  replacements  may  only  be 
tapped  to  cover  needed  capital 
Iraproeenients  if  the  reserve  exceeds 
Sl.OOO  per  unit,  and  then  onty  lo  the 
extent  of  depleting  it  by  up  to  SO  percent 
of  the  amoont  over  tl.OOO  per  unit  on  the 
date  the  capital  Improvement  loan  is 
made 

(c)  An  owner  must  contribute  25 
percent  of  the  total  estimated  cost  of  the 
capital  improvements  tnvotved,  unless 
the  owner  is  a  nonprofit  oorporabon 
(other  than  s  cooperatrve  association), 
in  whicii  case  it  Is  exempt  from  this 
contribntlan  requtreBMnt.  The  total 
estimated  cost  of  the  capital 
improvements  includes  the  cost  of  the 
estimate  of  work,  the  coat  of  OMterials. 
and  the  ooet  of  labor.  This  estimate  must 
be  approved  by  HUD  as  cost  affective. 

(1)  The  contribution  most  be  made  in 
cash  It  must  not  be  taken  from  project 
income,  but  may  be  taken  from  surplus 
cash  (as  defined  in  the  Regulatory 
Agreement)  from  the  project. 

(2)  Cash  that  has  already  been  agreed 
to  be  contributed  to  the  project  as  a 
condition  for  receiving  operating 
assistance  or  approval  of  purchase  of 
the  project  (TPA)  will  not  be  considered 
for  purposes  of  meeting  this  contribution 
r«»quirement. 

(3)  When  an  owner  has  spent  Its  own 
money  (as  from  stirpfus  cash)  to  sttempt 
to  repah-  capttal  items  vrithin  the  24 
months  before  the  appHcation.  and  the 
repair  was  unsuccessfni  and  has 
resulted  tn  a  need  for  a  replacement  (to 
be  funded  by  a  capttal  Improvement 
loan),  that  expend! (nre  wii!  be 
considered  for  credit  for  pnrposes  of 
meeting  this  contrlbotlon  requirement. 


(a)  A  profect  owner  moat  submit  an 
appltcatkn  on  a  fom  approved  by  the 
Secretary,  which  will  inclucU  a  wort 
writa-ap  to  describe  the  capital 
improvaaaents  to  b«  oowrvd  by  tiM 
requested  loan  (see  |  ZlflLJlS).  and  otlker 
docomentatiao  of  ali^iifailUy.  aa 
dewTibed  in  fi  219.110  and  ZIOJOS. 

(b|  Tbe  apphcation  must  be 
Bccompaniad  by  a  K4iO  pian  only  in  the 
foUowins  cases: 

(1)  A  oefauit  ander  the  mortgage; 

(2)  A  vlolatton  of  the  fiscal 
requirements  or  property  maintenance 


requirements  o(  the  refvlatory 
agreement  (for  other  than  willM  or 
fraudulent  reasons); 

(3)  An  unsatisfactory  or  raarginany 
satisfactory  management  review  in  the 
past  £4  months  (anlees  the  owner  has 
corrected  the  problems  tiinngh  a 
substitution  of  management  a^ent. 
management  peisonnei.  or  otherwise,  in 
a  manner  satisfactory  to  HUD):  and 

(4)  A  situation  that  HUD 
Headquarters  has  determined  requires 
submission  of  a  MIO  plan. 

{219l315    AiiMunI  •<  asaislanoa. 

(a)  The  amount  ai  assistance  will  not 
exceed  the  son  at  the  foUowing.  minus 
the  owner  contribotion  made  in 
accordance  with  1219.306: 

(1 )  The  amount  the  Secretary 
determines  is  neoeesary  to  cover  capital 
improvements  at  the  project  with 
respect  to  capital  itema  that  have  failed. 
or  are  likely  to  fail  or  deteriorate 
senously  within  24  siondts; 

(2)  The  amount  the  Secretary 
determines  is  necessary  to  upgrade  the 
capital  itema  and  related  capital  items 
to  meet  cost-effective  energy  effidency 
standards  approved  by  HUD.  and 

(3)  The  amomit  the  Secretary 
determines  is  necessary  to  comply  with 
the  Departmenf  s  standards  in  24  CFR 
Part  8  for  aoceeaibiHty  to  individuals 
with  handicaps. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  if  the  requested  loan  is 
greater  than  the  remaining  balance  of 
the  mortgage,  the  k>an  will  not  exceed 
80  percent  of  the  appraised  vahie  of  the 
property  as  repaired,  less  the  balance  of 
the  first  mortgage. 


1219.320    LMn  tanas  Md  condMons. 

(a)  The  length  of  the  loan  term  will  be 
determined  based  on  varioos  factors, 
incloding  the  oaefml  hfe  of  the 
im^rovranent  the  amount  financed,  and 
the  impact  on  tenant  rents.  Ttie  term 
generally  will  be  for  the  remaining 
period  of  the  original  mortgage,  and  the 
term  may  not  exceed  that  period.  With 
rf>spect  to  a  non-insured  proiect,  the 
loan  term  will  generally  be  for  the 
remaining  period  during  which  the 
owner  is  under  an  ofa^ttoa  to  provide 
housing  for  lower  income  families,  and 
the  term  may  not  exceed  that  period. 

(b)  In  detemdning  the  interesl  rata  on 
the  loan,  the  SecreUry  wili  consider 
factors  SMch  aa  the  length  of  the  loan 
term  and  the  effect  of  the  rsqaired  debt 
service  on  tenant  rants. 

(1)  The  rainhmuB  rate  Is  the  applicsble 
Federal  rata  determined  by  the 
Secretary  of  the  Treasury  at  the  end  of 
the  Fedarml  fiscal  yaar  before  the  loan  is 
to  be  made,  minus  3  percentage  points. 


plus  an  allowance  established  by  the 
Secretary  of  HUD  to  cover 
administrative  costs  cmd  probable 
losses  under  the  program. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (b)(1)  of  this  section,  the  rate 
to  be  charged  may  not  be  less  than  3 
percent  nor  more  than  6  percent. 

(3)  The  rate  that  represents  both  the 
minimiun  and  the  maximum  rate  is  6 
percent,  unless  the  applicable  Federal 
rate  determined  by  the  Secretary  of  the 
Treasury  for  a  fiscal  year  is  less  than  8.5 
percent  or  HUD  changes  the  allowance 
from  its  initial  amount  of  .5  percent, 
thereby  producing  a  minimum  rate  other 
than  6  percent.  In  that  event.  HUD  will 
publish  in  the  Feilaral  Register  the 
following:  the  rate  determined  by  the 
Secretary  of  the  Treasury,  the  allowance 
established  by  HUD,  and  the  minimum 
rate. 

(4)  Notwithstanding  the  minimum  rate 
limitations  specified  in  paragraphs  (b)(l] 
and  (b)(2)  of  this  section,  the  Secretary 
may  charge  a  lesser  rate  if  the  Secretary 
determines  that  the  lower  rate  is 
necesary  to  maintain  reasonable  rental 
rates.  (See  $219,325.) 

(c)  Each  loan  for  capital 
improvements  is  a  liability  of  the  project 
and  cannot  be  discharged  in  any 
bankruptcy  proceeding  under  section 
727, 1141.  or  1328(b)  of  title  11,  United 
States  Code.  The  project  owner  will  be 
required  to  execute  a  note  evidencing 
the  capital  improvement  loan,  which 
generally  must  be  secured. 

(d)(1)  A  capital  improvement  loan 
may  be  made  under  this  subpart  to  a 
project  owner  who  already  has  received 
assistance  under  this  part,  so  long  as  the 
capital  items  that  are  the  subject  of  the 
loan  apphcation  have  reached  the  end  of 
their  useful  life  and  the  project  meets  all 
of  the  applicable  eligibihty  criteria  for 
the  capital  improvement  loan  (see 
S  S  219.110  and  219.305). 

(2)  A  capital  improvement  may  not  be 
financed  partly  by  operating  assistance 
under  Subpart  A  and  partly  by  a  capital 
improvement  loan  under  Subpart  B. 
However,  a  project  owner  may  apply  for 
assistance  to  cover  deferred  liabilities 
under  Subpart  B  and,  simultaneously, 
apply  for  a  loan  to  cover  capital 
improvements  under  Subpart  C. 


S219J2S    Effect  on  rental  rates. 

(a)  Rent  increases  resulting  from  the 
debt  service  and  other  expenses  of  a 
loan  for  capital  improvements  under  this 
part  for  an  owner  whose  project  rents 
are  not  approved  by  HUD  and  that  is 
subject  to  a  plan  of  action  approved 
under  Part  248  are  governed  by  the  rent 
agreements  entered  into  as  part  of  that 
plan  of  action. 

(b)  If  rent  increases  that  would  result 
from  the  debt  service  and  other 
expenses  of  a  capital  improvement  loan 
under  this  subpart  for  a  project  other 
than  one  described  in  S  219.330(a)  would 
cause  the  rents  of  lower  income 
residents  of  the  project  to  be  higher  than 
the  amount  that  would  be  allowed  for 
eligible  families  under  24  CFR  813.107, 
the  Secretary  may  consider  taking  any 
or  all  of  the  following  actions; 

(1)  Increase  the  amount  of  the  owner's 
contribution  under  S  219.305  to  an 
amount  not  to  exceed  30  percent  of  the 
total  estimated  cost  of  the  capital 
improvements  involved. 

(2)  Increase  the  term  of  the  loan 
determined  under  S  219.305(a)  to  a  term 
that  does  not  exceed  the  remaining  term 
of  the  mortgage  on  the  project. 

(3)  Reduce  the  rate  of  interest 
determined  under  S  219.320(b)  on  the 
capital  improvement  loan  to  a  rate  not 
lower  than  one  percent. 

(4)  Provide  assistance  under  the 
Section  8  Existing  Housing  program 
(including  project-base  Certificates  or 
Loan  Management  Set-aside),  to  the 
extent  amounts  are  available  for  such 
assistance,  and  without  regard  to  the 
limitation  contained  in  24  CFR  813.105 
on  the  number  of  non-very  low  income 
families  that  may  be  admitted  to  the 
program. 

§219.330    Priorities  for  funding. 

(a)  The  Secretary  will  establish  an 
annual  set-aside  for  projects  that  are 
eligible  for  incentives  to  continue  to 
operate  as  low-  to  moderate-income 
housing  under  a  plan  of  action  in 
accordance  with  Part  248,  to  assure  that 
top  priority  for  funding  capital 
improvement  loans  is  given  to  tliis 
category  of  projects.  This  set-aside  may 
be  increased  or  decreased  during  the 
year  if  it  is  determined  to  be 
appropriate. 


(b)  To  the  extent  that  funds  are 
available  for  projects  other  than  those 
described  in  paragraph  (a)  of  the 
section,  priority  will  be  given  to  projects 
based  on  the  extent  to  which — 

(1)  The  capital  improvements  for 
which  the  loan  is  requested  are 
immediately  required; 

(2)  The  project  serves  as  the  residence 
of  lower  income  families,  and  the  extent 
to  which  other  suitable  housing  is 
unavailable  for  such  families  in  the 
areas  in  which  the  project  is  located; 

(3)  The  capital  improvements  for 
which  the  loan  is  requested  involve  the 
life,  safety,  or  health  of  the  residents  of 
the  project,  or  involve  major  capital 
improvements  in  the  project;  and 

(4)  The  project  demonstrates  the 
greatest  financial  distress,  while 
continuing  to  meet  the  requirements  of 
§  219.1ia 

S  219.335    OpwYtions. 

(a)  Interest  on  the  capital 
improvement  loan  starts  to  accure  and 
the  loan  amortization  period  begms 
when  the  loan  proceeds  have  been 
spent 

(b)  If.  after  the  work  is  completed,  the 
estimated  cost  proves  to  be  less  than 
originally  estimated,  the  excess  will  be 
returned  to  the  Flexible  Subsidy  Fund, 
described  in  S  219.115.  unless  HUD  has 
approved  the  excess  for  additional  items 
or  improvements.  Any  anticipated  cost 
overruns  must  be  reported  to  HUD 
immediately.  The  principal  balance  of 
the  capital  improvement  loan  may  be 
increased  at  the  sole  discretion  of  HUD 
and  subject  to  the  availability  of  funds 
Until  the  project  owner  receives  a 
written  commitment  for  an  increase  in 
the  principal  balance  of  the  loan,  the 
project  owner  will  be  solely  responsible 
for  any  excess  costs  of  performing  the 
capital  improvements.  In  the  case  of  an 
identity  of  interest  firm,  no  increases  in 
the  principal  balance  of  the  capital 
improvement  loan  to  cover  cost 
overruns  will  be  considered. 

Date:  March  1.  1989. 
James  E.  Scboenber^r, 
General  Deputy  Assistant  Secretary  for 
Housing-Deputy  Federal  Housing 
Com  nissioner 
[PR  Doc.  89-5188  Filed  3-6-89;  8:45  am] 
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DCPAirrMENT  Of  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

l«ATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

4t  CFR  Part*  S,  17,  and  35 

Fedac^  Acquieitton  Regulation  (FAR); 
FederaMy  Funded  Reaearch  and 
Development  Center* 

AaaMCMS:  Department  of  Defense  (DoD) 
General  Services  Administration  (CSA). 
and  National  Aernnautir.s  and  Spare 
Administration  (NASA) 
action:  Proposed  rule. 


r  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considenng  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  Parts  5,  17. 
and  35  to  implement  Office  of  Federal 
Procurement  Policy  (OFPP)  Policy  Letter 
B4-1  on  Federally  Funded  Research  and 
Development  Centers,  and  the 
requirements  of  Pub  L  99-500. 
DATi:  Comments  should  be  submitted  to 
the  FAR  Secretarial  at  the  address 
shown  below  on  or  before  May  8,  1989 
to  be  considered  m  the  formulation  of  a 
final  rule 

AOOMCSS:  Interested  parties  should 
submit  written  comments  to 

General  Services  Administration.  FAR 
Secrelanat  (VRS).  18th  k  F  Streets. 
NW.  Room  4041.  Washington.  DC 
20406 

Please  cite  FAR  Case  84—45  in  all 

correspiondence  related  to  this  issue. 

rem  pufrmcn  mpomuA-nom  comtact 

Margaret  A.  Willis.  FAR  Secretanat. 

Room  4041.  GS  Building.  Washington. 

DC  20405.  (202)  523-4755. 

wurnJumttTun  wirowaiATKyc 


A.  Background 

OFPP  Policy  Letter  84-1  established 
Covemmentwide  policies  for  the 
establishment,  use.  penodic  review,  and 
termination  of  the  sponsorship  of 
Federally  Funded  Research  and 
Development  Centers  (FTRDC's)  The 
Policy  Letter  was  Issued  at  the 
recommendation  of  the  Commission  on 
Government  Procurement,  which 
recommended  that  the  Federal 
Ckfvemment  keep  open  the  opUon  to 
organize  and  use  FT'RDt^-s  to  satisfy 
needs  that  cannot  t)e  satisfied  by  other 
organizational  resources  The  prop<i8ed 
changes  to  the  FAR  art-  based  on  the 
Policy  Letter 

Section  912  of  Pub  L  99-600.  added 
Section  2387  to  Chapter  13fl  of  Title  10  of 


the  United  States  Code  This  section 
places  specific  restriction*  on  certain 
civilian  agencies  and  the  DoD  regarding 
the  creation  of  new  FFRDC's.  and  on 
DoD  r«garding  the  use  of  FFRDCs.  The 
proposed  regulatory  changes  also 
Implement  10  U  SC.  2367. 

B.  Rafulatory  Flexibility  Act 

The  proposed  rule  will  not  have  a 
significant  effect  beyond  the  internal 
operating  procedures  of  procuring 
agencies  or  a  significant  cost  or 
economic  impact  on  contractor*  or 
offeror*,  since  the  scope  and  mission  of 
FFRDC's  is  generally  very  limited,  and 
they  are  not  permitted  to  compete  with 
any  non  FFRDC  concern  in  response  to 
a  Federal  agency  formal  reque*t  for 
proposal.  Therefore.  Section  19  of  the 
OFPP  Act  does  not  require  publicixing 
the  rule  for  public  comment. 
Consequently,  the  Regulatory  Flexibihty 
Act  (Pub.  L  96-354)  does  not  apply  to 
the  current  proposal.  However,  since 
time  permits,  comments  from  small 
businesses  and  other  interested  parties 
are  invited  and  will  be  considered  in  the 
preparation  of  a  final  rule. 

C  Paporworli  Reductloo  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
proposed  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
or  collection  of  information  from 
offerors,  contractors,  or  member*  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C.  3501.  et  seq. 

List  of  Sub(«:ts  in  4B  CFR  Part*  S,  17, 
andSS 

Government  procurement*. 

Dated  March  1.  1960 
Hairy  S.  RoaliMki. 

Acting  Dinfclor,  Office  of  FedenjI  Acquisition 
and  Regulatory  Policy 

Therefore.  48  CFR  Parts  5.  17.  and  35 
are  amended  as  set  forth  below; 

1  The  authority  citation  for  46  CFR 
Part*  5.  17.  and  35  continues  to  read  as 
follows 

Authocity:  40  U.S  C.  486<c:);  10  U  S.C. 
Chapter  137.  and  42  U  S  C.  2473(c). 

PART  S— PUBUCIZINQ  CONTRACT 
ACTIONS 

2.  Section  5.205  is  amended  by 
redesignating  the  existing  paragraphs 
(b)  through  (d)  as  (c)  through  (e)  and  by 
adding  a  new  paragraph  (b)  to  read  as 

follows: 

t.206    Special  ■Itualton*. 

(b)  Ffdcrully  Funded  Rf search  and 
Development  Centers  Before 
establishing  a  Federally  Funded 


Research  and  Development  Center 
(FFRDC)  (see  Part  35)  or  before  changing 
it*  basic  purpose  or  mission,  the  sponsor 
shall  place  at  least  three  notices  over  a 
90-day  period  in  the  Commerce  Business 
Daily,  and  in  the  Faderal  Ragiater, 
indicating  the  agency's  intention  to 
sponsor  an  FFRDC  or  change  the  basic 
purpose  or  mission  of  an  FFRDC.  The 
notice  shall  indicate  the  scope  and 
nature  of  the  effort  to  be  performed. 
Notice  is  not  required  where  action  is 
required  by  law. 


PART  17— SPECIAL  CONTRACTINQ 
METHODS 

3.  Section  17.504  is  amended  by 
adding  paragraph  (e)  to  read  as  follows; 

17.504    Ordartng  prooaduraa. 

(e)  Nonsponsoring  Federal  agencies 
may  use  a  Federally  Funded  Research 
and  Development  Center  (FFRDC)  only 
if  the  terms  of  the  FFRDC's  sponsoring 
agreement  permit  work  from  other  than 
a  sponsoring  agency.  Work  placed  with 
the  FFRDC  is  subject  to  the  acceptance 
by  the  sponsor  and  must  fall  within  the 
purpose,  mission,  general  scope  of  effort 
or  special  competency  of  the  FFRDC. 
(See  35.017;  see  also  6.302  for  procedures 
to  follow  where  using  less  than  full  and 
open  competition.) 

PART  35— RESEARCH  AND 
DEVELOPMENT  CONTRACTINQ 

4.  Section  35.000  is  amended  by 
adding  paragraph  (c)  to  read  as  follows; 

55.000  Scopaofpart 

a  ■  •  «  a 

(c)  This  part  also  implements  OFPP 
Policy  Letter  64-1.  Federally  Funded 
Research  and  Development  Centers,  by 
prescribing  the  procedures  for  initiation, 
use.  and  renewal  of  Federally  Funded 
Research  and  Development  Centers. 

5.  Section  35.001  is  amended  by 
alphabetically  adding  a  definition  to 
read  as  follows: 

35.001  DafkiMona. 


'Federally  Funded  Research  and 
Development  Centers  (FFRDC's)." 
means  activities  that  are  sponsored 
under  a  broad  charter  by  a  Government 
agency  (or  agencies)  for  the  purpose  of 
performing,  analyzing,  integrating, 
supporting,  and/or  managing  basic  or 
applied  research  and/or  development, 
and  which  receive  more  than  70  percent 
of  their  financial  support  from  the 
Government.  A  long-term  relationship  is 
contemplated;  most  or  all  of  the 


facilities  are  owned  or  funded  by  the 
Government;  and  the  FFRDC  has  access 
to  Government  and  supplier  data, 
employees,  and  facilities  beyond  that 
which  is  common  in  a  normal 
contractual  relationship.  Tlie  National 
Science  Foundation  maintains  the 
master  list  of  FFRDC's. 
•        •        •        *        * 

6.  Part  35  is  amended  by  adding 
section  35.017,  consisting  of  sections 
35.017-1  diroogh  35.017-7,  to  read  as 
follows: 

3HU)17FedMTilly  Funded  Raaaarch  mi 
Davatopmanl  Canlara. 

(a)  Policy.  (1)  Federal  policy  regarding 
the  establishment,  use  and  termination 
of  Federally  Funded  Research  and 
Development  Centers  (FFRDCs)  and 
related  sponsoring  agreements  is  set 
forth  in  OFPP  Policy  Letter  84-1. 
Federally  Funded  Research  and 
Development  Centers,  dated  April  4. 
1984. 

(2)  An  FFRDC  is  brought  into 
existence  to  meet  some  special  long- 
term  research  or  development  need 
which  at  the  time  cannot  be  met  as 
effectively  by  existing  in-house  or 
contractor  resources.  FFRDCs  enable 
agencies  to  use  private  sector  resources 
to  accomplish  tasks  that  are  integral  to 
the  mission  and  operation  of  the 
sponsoring  agency.  An  FFRDC,  in  order 
to  discharge  its  responsibilities  to  the 
sponsoring  agency,  has  access,  beyond 
that  which  is  common  to  the  normal 
contractual  relationship,  to  Government 
and  supplier  data  including  sensitive 
and  proprietary  data,  and  to  employees 
and  facilities.  'The  FFRDC  is  required  to 
conduct  its  business  in  a  manner 
befitting  its  special  relationship  with  the 
Government  to  operate  In  the  public 
interest  free  from  organizational 
conflicts  of  interest  with  full  disclosiuv 
of  its  affair*  to  the  sponsoring  agency.  It 
is  not  the  Government's  intent  that  an 
FFRDC  use  its  privileged  information  or 
access  to  facilities  to  compete  with  the 
private  sector.  However,  an  FFRDC  may 
perform  work  for  other  than  the 
sponsoring  a^ncy  under  the  Economy 
Act  or  other  applicable  legislation, 
either  when  the  work  is  not  otherwise 
available  &om  the  private  sector,  or  is 
not  of  interest  to  the  private  sector. 

(3)  FFRDCs  are  operated,  managed, 
and/or  administered  by  either  a 
university  or  consortium  of  universities, 
other  not-for-profit  or  nonprofit 
organizations,  autonomous  industrial 
organizations,  or  identifiably  separate 
operating  unit  of  a  parent  industrial 
organization. 

(4)  Long-term  relationships  between 
the  Government  and  FFRDCs  are 
encouraged  in  order  to  provide  the 


continuity  that  will  attract  high-quality 
personnel  to  the  FFRDC  This 
relationship  should  be  of  a  type  to 
encourage  the  FFRDC  to  maintain 
currency  in  its  field(8)  of  expertise, 
maintain  its  objectivity  and 
independence,  preserve  its  familiarity 
with  the  needs  of  its  8ponsor(s),  and 
provide  a  quick  response  capability. 

(b)  Definitions. 

"Nonsponsor,"  as  used  in  this  section, 
meaiu  any  other  organization,  in  or 
outside  of  the  Federal  Government 
which  funds  specific  woiii  to  be 
performed  by  the  FFRDC  and  is  not  a 
party  to  the  sponsoring  agreement 

"Primary  sponsor,"as  used  in  this 
section,  means  the  lead  agency 
responsible  for  managing,  administering 
or  m(mitoring  overall  use  of  the  FFRDC 
under  a  multiple  sponsorship  agreement 

"Special  competency,"  as  used  in  this 
section,  means  a  special  or  unique 
capability,  including  qualitative  aspects, 
developed  incidental  to  the  primary 
functions  of  the  FFRDC  to  meet  some 
special  need. 

"Sponsor"  means  the  executive 
agency  which  manages,  administers, 
monitors,  funds,  and  is  responsible  for 
the  overall  use  of  a  FFRDC.  Multiple 
agency  sponsorship  is  possible  as  long 
as  one  agency  agrees  to  act  as  the 
"primary  sponsor."  In  the  event  of 
multiple  sponsors,  "sponsor"  refers  to 
the  primary  sponsor. 

35^17^1    SponaortnQ  aQreamanta, 

(a)  In  order  to  facilitate  a  long-term 
relationship  between  the  Government 
and  an  FFRDC  a  written  agreement  of 
sf>onsorship  between  the  Government 
and  the  FFRDC  shall  be  prepared  when 
the  FFRDC  is  established.  The 
sponsoring  agreement  may  take  various 
forms;  it  may  be  included  in  a  contract 
between  the  Government  and  the 
FFRDC  or  in  another  legal  instrument 
under  which  an  FFRDC  accomplishes 
effort  or  it  may  be  in  a  separate  written 
agreement 

(b)  While  the  specific  content  of  any 
sponsoring  agreement  will  vary 
depending  on  the  situatioa  the 
agreement  shall  contain,  as  a  minimum, 
the  requirements  of  paragraph  [c]  of  this 
section.  The  requirements  for,  and  the 
contents  of,  sponsoring  agreements  may 
be  as  further  specified  in  agency 
supplements  or  other  regulations  or 
policies. 

(c)  The  sponsoring  agreement  shall 
contain,  as  a  minimum: 

(1)  A  statement  of  the  purpose  for 
which  the  FFRDC  is  being  brought  into 
being. 

(2)  Provisions  for  the  orderly 
termination  or  nonrenewal  of  the 
agreement  disposal  of  assets,  and 


settlement  of  liabilities.  The 
responsibility  for  capitalization  of  an 
FFRDC  must  be  defined  in  such  a 
manner  that  ov«rner*hip  of  assets  may  be 
readily  and  equitably  determined  upon 
termination  of  the  FFRDCs  relationship 
with  its  sponsorfs). 

(3)  A  provision  for  the  identification  of 
retained  earnings  (reserves)  and  the 
development  of  a  plan  for  their  use  and 
disposition. 

(4)  A  prohibition  against  the  FFRDC 
competing  with  any  non-FFRDC  concern 
in  response  to  a  Feideral  agency  request 
for  proposal  for  other  than  the  operation 
of  an  FFRDC  This  prohibition  is  not 
required  to  be  applied  to  any  parent 
organization  or  other  subsidiary  of  the 
parent  organization  in  its  non-FFRDC 
operations.  Requests  for  information, 
qualifications  or  capabilities  can  be 
answered  unless  otherwise  restricted  by 
the  sponsor. 

(5)  A  debneation  of  whether  or  not  the 
FKKDC  may  accept  work  from  other 
than  the  sponsor(s).  If  nonsponsor  work 
can  be  accepted,  a  delineation  of  the 
procedures  to  be  followed,  along  with 
any  limitations  as  to  the  clients  (other 
Federal  agencies,  State  or  local 
governments,  nonprofit  or  profit 
organizations,  etc.). 

(d)  The  sponsoring  agreement  may 
also  contain,  as  appropriate,  other 
provisions,  such  as  identification  of: 

(1)  Any  cost  elements  which  will 
require  advance  agreement  if  cost-type 
contracts  are  used  and 

(2)  Considerations  which  will  affect 
negotiation  of  fees  where  pa}inent  of 
fees  is  determined  by  the  sponsor^s)  to 
be  appropriate. 

(e)  The  term  of  the  agreement  will  not 
exceed  five  years,  but  can  be  renewed, 
as  a  result  of  periodic  review,  in 
increments  not  to  exceed  five  years. 


35J17-2 
FFRDC 


FT^^^^^f***'*^!  or  ctian^InQ  an 


To  establish  an  FFRDC  or  change  its 
basic  purpose  or  mission,  the  sponsor 
shall  ensure  the  following: 

(a)  Existing  alternative  sources  for 
satisfying  agency  requirements  cannot 
effectively  meet  the  special  research  or 
development  needs. 

(b)  The  notices  required  for 
publication  (see  5.205(b)]  are  placed  as 
required. 

(c)  There  is  sufficient  Government 
expertise  available  to  adequately  and 
objectively  evaluate  the  work  to  be 
performed  by  the  FFRDC. 

(d)  The  Executive  Office  of  the 
President  Office  of  Science  and 
Technologj'  Policy.  Washington.  DC 
20506.  is  notified. 
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(f  1  C^ntrt)lt  are  e«tabli«h*d  to  ensure 
thai  the  co«t«  of  th«  ari  tltea  being 
prtjvided  to  the  CKrrentnwnf  are 

[f)  Th«  h««i<c:  pxnpoae  and  mission  of 
the  FFRDC  is  stated  dearly  enongh  to 
enable  uifferentiation  between  work 
whkii  aiMMiid  be  performed  by  the 
UTtDC  and  that  whkh  mb<rold  be 
performed  by  ofhers. 

[g]  A  reasonable  continuity  in  the 
leva!  of  aupport  to  the  FFRDC  is 
maintained.  co*si**eRt  with  the  agency's 
nmmd  for  ibm  FVRDC  and  the  tenna  of  the 
sfMoaorlng  agreeassnt 

(h)  The  activity  ia  operated,  managed. 
or  adnUntotffred  by  an  aa*onoBto«a 
organization  or  aa  an  IdentiiUMy 
■»*parato  operating  unit  of  a  parent 
or^anixatton.  and  ia  raqatred  to  operate 
in  tha  pabik:  intareat  free  from 
orftanisatWinal  conflict  of  inlerwal.  and  to 
(listlose  Its  affairs  (as  an  ^T"RDC1  to  the 
primary  sponaor. 

1 1 1  OMB  Circular  A-120  ia  complied 
with  w4en  ^ipbcaUa.  and  quantity 
prtxlactioa  or  asannrfacturtog  ia  not 
perfomad  unieaa  aathonaed  by 
legteiatioa. 

(|)  Appnrral  la  naoaivad  from  the  bead 
of  the  sponaortng  apncy. 

M.017-3     IMi^anmVXl 

(dl  AU  worii  f^acad  with  lh«  WRDC 
must  be  wUhin  iha  purpoae,  miaauMi. 
K«nerai  scope  of  affoii  or  special 
i.ompetency  of  the  FFRDC. 

fb)  Where  the  ase  uf  the  FFRDC  by  a 
nonsponsur  is  permitted  by  the  sponaor. 
the  sponsor  shall  be  respoasible  for 
cornpliance  with  paragraph  (a}  of  this 
subsection  (see  17  504).  When  permitted 
by  the  sponsor,  a  Federal  a^ncy  may 
cantrad  directhy  with  the  F^'RDC.  The 
nonsponsoring  agency  is  reaponsible  for 
making  the  determtnation  required  by 
f  .WC,  untrss  the  agenry  Is  cimtmcting 


dipecfty  with  the  FFRDC  in  which  case 
the  agency  is  responaiWe  for  campUance 
with  Part  8.  Work  from  other  than  a 
Federal  agency  may  be  accepted  onfy  to 
the  extent  permitted  by  the  sponaor 

)&.017-4    Waii— >>n  IINOCa. 

1  d )  The  sponaoring  agency,  prior  to 
extending  the  contract  or  eftaement 
with  an  FTRDC  shall  condixrt  « 
comprehenaire  rerlew  of  the  n»e  and 
need  for  eadh  PFUDC  Tha  revirw  will 
\)«  coordinated  with  any  co-tpoT\»ors 
and  may  be  performed  in  conjunction 
with  the  but^jet  pTt>cesa.  If  the 
sponsoring  agency  determined  that  Hs 
sponsorship  is  no  longer  appropriate,  it 
shall  apprise  other  agenaee  who  use  the 
FFRDC  of  the  determination  and  afTord 
them  an  opportunity  to  asaome 
sponsorship. 

fb)  ApjKXjval  to  continue  or  terminate 
the  sponsorship  shall  rest  with  the  head 
of  the  sponsoring  agency.  This 
determination  shall  ba  based  upon  the 
result  of  the  review  conducted  in 
accordance  with  para^aph  [c]  of  this 
subsection. 

(c)  Ad  FFRDC  review  should  IncUidfi 
the  toflowiog: 

(1)  An  examixvatian  of  the  agency's 
special  tachnical  needs  and  misaion 
requirements  to  drtamlne  tf  and  at 
what  level  \key  continue  to  exist. 

(2)  Consideration  of  alternative 
sources  to  meet  the  agenc/s  needs. 

(3)  An  aaaeaannat  of  IIm  flSciancy 
and  eilac<iwc—  of  tha  FFRDC  in 
meattag  tte  afeacy'a  naadi.  JTufcirfing 
tha  FHUXTa  ability  to  iMiiiteta  tU 
ob^eLlJvity.  inaapandnca.  qnicx 
rnapoaaa  capabilsty.  cuireacy  In  ita 
rield(s)  of  expertiae.  and  faoailiaritir  with 
tW  aeeda  af  ita  ayonaor. 

(4|  Aa  aaaaaaaant  of  t^  adequacy  of 
the  FTRDC  laanatwent  In  enaurmg  a 
rost-afiectrre  oyerwttop. 


(5)  A  determination  that  the  criteria 
for  estabhahlng  the  FFRDC  continue  to 
be  satisfied,  and  thai  the  sponsoring 
agreement  is  In  comphance  with  35.017- 

1. 


)S.017-«    Te 

When  a  sponsor's  need  for  the  FFRDC 
no  longer  exists,  the  sponsorship  may  be 
transferred  to  one  or  waan  Govemmeat 
^gcad^jd.  if  appraiirialdly  (utified.  If  the 
FFRDC  ia  not  tnnaferrad  to  anotfaer 
Government  agency,  it  shall  be  phased 
out- 


1&.017-*    llaatariet«fl 

The  Natknal  Science  Foaadation 
(NSP)  malntaiiia  a  maator  CooerMBent 
list  of  FFRDCa.  Prteiary  apanaon  win 
proTtde  ialonBaboB  on  aaick  PFRDC 
including  •ponaariag  a^raaBMRts, 
funding  data,  and  tjrpa  of  RftD  being 
performed,  to  tha  NSP  apon  its  request 
for  sach  infomiatkin 

SSa)17-7    LliHllnw  ijiVwn<sisMiiiio«itow 
rfWOCa. 

Pursuant  lo  10  USXl  2367.  (h« 
SecreUry  of  Deteasa.  the  Secretary  of 
the  Amy.  the  Secrstary  of  tbe  Navy,  the 
Secretary  of  tha  Air  Forca.  the  Secretary 
of  Traasportatkxi.  smI  Iks 
Adnunistrator  of  tks  National 
Aeronaotics  and  Spaos  Artmtaietratioo 
may  not  ofaMgsto  or  expasMl  asaounta 
apprapriatad  to  tka  Oa|»ar«nsBt  at 
Dsfeosa  for  purpoaes  of  opawiting  an 
FFRDC  that  was  not  ia  cxistenos  before 
Jtios  2.  UMa  until  (i)  the  bead  of  the 
agency  subsoits  to  Caagreas  a  report 
with  raapact  to  such  oenlar  that 
describes  the  psrpaaa.  Misatna.  and 
general  soaps  «f  eflort  of  the  oentec;  and 
[u]  a  period  of  «  days,  hsfinning  on  the 
date  wvck  report  is  reoeivsd  by 
Congress,  has  elspsad. 
[nt  Ooc  W-CMB  niad  y*-m:  tM  wn] 


Tuesday 
March  7,  1989 


Part  IX 

Department  of  the 
Interior 


Office  of  Surface  Mining  Reclamation  and 
Enforcement 


30  CFR  Parts  701  and  785 
Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Requirements  for  Permits  for 
Special  Categories  of  Mining;  Rnal  Rule 
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DePARTMENT  OF  THE  IKTERtO« 

Omc*  of  Surface  Mln<ng  Reciamatk>n 
■nd  Enforcement 

30  CFR  Parts  701  and  7t5 

Surface  Coel  Mining  and  ReciameUon 
Operattorw;  Permenent  Reguiatory 
Program;  Requirements  for  Permtta  lor 
Special  Categortae  of  Mining 

AOIMCr:  Office  of  Surface  Mininx 
Reclamation  and  pjiforcement.  Interior 

ACnOM:  Findl  rule 


■uemAirr  The  OfHce  of  Surface  Mining 

Rp<  Idmntion  Hnd  Fjifiirrement  fOSMRF.) 
of  the  I  'riilt'd  Statpi  I>pnrtmfnl  of  the 
Interior  (IK)1|  1*  eitjhlnhinjj  ieparate 
dermitmns  for  the  terms  "agncultur.tl 
activitiei"  and  "farming    to  replace  the 
suspended  definitiun  of    asncultural 
rt(  tivitu's  or  farminn     Related  chanRvs 
to  exisliiij<  renulation*  xovemmn  minin>< 
on  alluv.rfl  valley  floonj  (AVKsl  will 
conform  these  emstinx  regulations  with 
the  new  definitions  for    fHrminrt"  and 
"aRnrultural  ac  tivities   '  AIho.  t^SMRK  is 
anicndinx  its  rexulations  to  specify  the 
essential  hydruloKii.  functions  of  AVKs 
for  which  information  must  be  pnivided 
in  a  permit  application.  These  ac  tiotis 
are  necessary  to  respond  to  court 
decisions  ansing  from  lei^al  challcnRes 
to  njles  proniiilKated  in  \9ti.i  The  effet  I 
of  these  ai  turns  will  (»■  to  remove  the 
mining  prohibition  from  thote  AVKi 
used  for  aftncuhurHl  activitiea  other 
than  farminR  and  to  provide  g\iidance  to 
operators  and  regulatory  authorities  as 
to  what  type  of  information  must  l>e 
incJudmi  tn  a  permit  nppiicalKMi 
vracnwc  OATm:  Apnl  ft.  iwa 
worn  puhtmcn  atromtA-noM  contact. 

Patncli  W    Hoyd.  OSMRK  1«51 
C^lonstitutioi]  Avenu«.  NW  .  Wa»hin)(ton. 
tX:  2l)2M.y.  Telephtme   202-^43-4561 

surei.u*cirrARv  mromcA'noN: 

I  Bacii||rMM4. 

II  [)it4  lusiuo  al  KinaJ  V.mia  and  iiefoamu 
lo  {'.ominenii 

III  Pro.  aitar«l  Martam 

I.  BerirtrouBd 

Statutory  Background 

In  atidition  to  the  xeneral 
environmental  pn)tet:tion  performani  e 
standards  applicable  to  all  lands,  the 
Surface  Minin}{  (xintrol  and  Reclamation 
Art  of  1977  (the  Act).  30  I!  S  C.  1201  ft 
iitil    provides  specific  protection  for 
alluvial  valley  floors  (AVKs).  Section 
7tn(l)  of  the  Act.  30  U  SC   1291(1). 
defines   'alluvial  valley  floors'"  as 

unconsolidated  stream  laid  deposits 
holding  streams  where  water 
availability  is  sufficient  for  subim^iation 
of  fliHMl  imtjation  agricultural  activities 


*   *   *."  As  discassed  m  more  detail 
below,  t^  aatare  of  the  protedkm 
afforded  to  AVFs  la  two-fold.  The 
performance  standards  of  section  515  of 
the  Act  protect  all  AVFs  by  nqfdrtng  tbs 
preservation  throughout  the  mWng  aad 
reclamation  process  of  the  essantiai 
hydrologic  functions  of  AVFs.  hi 
addition,  the  permitting  requiraaieTrta  irf 
section  510  of  the  Act  prohibit 
coal  mining  operations  for  inti 
discontinuing  or  precluding  famungaB 
certain  AVFs  Thus,  certain  "fanned" 
AVFs  have  an  absolute  safeguard,  while 
other  AVFs  are  protected  without 
precluding  mining 

Subject  to  a  numf>er  of  exceptioD*. 
section  510(b)(5)  of  the  Act.  30  US.C 
128()(b)(5|.  rt'quires  a  surface  cxmI 
mining  operation  permit  applicetion  lo 
demonstrate  afTirmativekjr.  and  the 
regulatory  authority  to  find  in  writlnf. 
that  a  number  of  requirements  oniqua  to 
AVFs  would  be  satisfied  by  the 
proposed  operation.  Section  SlQ(bK5)(A) 
requires  that  the  application 
demonstrate  that  the  surface  ooal 
mining  operation  would  "not  intcrmpi, 
discontinue,  or  preclude  farming  on 
alluvial  valley  floors  that  are  imgafed  or 
naturally  subimgated  *    '    '"  to 
addition.  secUom  5in(b)(5)lB)  raqaires  a 
dflmonstrBtion  that  the  operation  waaid 
not  materially  damage  the  quantity  or 
quality  of  water  in  surface  or 
underground  water  systems  that  supply 
the  AVFs  re/erred  to  in  paragraph 
(5KA) 

As  provided  m  section  510(bH51  these 
requireraeatj  do  not  apply  to: 

(1 )  Stirface  coal  mining  operationa 
located  east  of  the  100th  mendian  west 
UTBgittt(i«; 

(2)  Undeveloped  range  lands  whkJi 
are  r>at  signifk:ant  to  farming  on  the 
AVFs; 

(3)  Lands  for  which  the  regulatory 
authonty  finds  that  the  mining  operatkn 
wiU  only  interrupt,  discontinue  or 
preclude  farming  of  "such  small  acreage 
as  to  Im  of  ncfiligible  impact  on  the 
farm  s  agricultural  production|;r  and 

(4)  Those  surface  coal  mining 
operations  which  in  the  year  preoediag 
the  enactment  of  the  Act  (Auguet  3. 
1977)  produced  coal  in  commercial 
quantities,  and  were  located  within  or 
adjacent  to  AVFs  or  had  speciik  permit 
approval  from  the  State  regulatory 
authonty  to  conduct  surface  coal  miniiig 
operations  on  AVFs 

Another  exemption  from  the  section 
510(b)(5)  requirements  is  provided  by 
section  506(d)(2)  of  the  Act.  30  U.S.C. 
1256(d)(2).  for  new  operations  propoeed 
in  an  application  for  renewal  or  rrviaioa 
of  a  permit  issued  under  the  Ad  where 
the  new  operations  extend  to  land 
beyond  the  boundaries  authorised  In  the 


eciginal  permit.  This  exemption  apphes 
oely  if  (1)  the  new  land  previously  was 
Identified  in  the  reclamation  plan 
Bubmitted  under  section  508  of  the  Act, 
aad  (2)  the  original  operations  were 
exempt  from  the  requirements  of  section 
S10(b)(5)  of  the  Ad  under  the  section 
nO(b)(5)  proviso  for  operations  which 
produced  coal  in  commercial  quantities 
Ib  the  year  preceding  enactment  of  the 
Act 

However,  even  where  mining  of  AVTs 
ie  allowed  under  section  510(b)(5)  of  the 
Act.  the  hydrologic  protection 
requirements  of  section  515(b)(10)(F)  of 
the  Act.  30  U  S.C.  1285(b)(10).  will  apply 
Section  515(b)(10)(F)  requires  surface 
laiaias  operations  to  minimize 
disturbances  to  the  prevailing 
hydrologic  balance  at  the  mine  site  and 
1b  associated  off  site  areas,  and  to  the 
qaalify  and  quantity  of  water  in  surface 
and  ground  water  systems  both  during 
and  after  surface  coal  mining  operations 
by  preserving  throughout  the  mining  and 
reclamation  process  the  essential 
hydrologic  functions  of  AVFs  in  the  and 
end  semiarid  areas  of  the  country. 

Regulatory  History  and  Court 
Decisions — Section  701.5  Definition  of 
"agricultural  activities  or  farming" 

The  definition  of  AVFs  in  section  701 
of  the  Act  uses  the  term  "agricultural 
activities."  and  its  definition  is  thus 
relevant  to  determining  what  is  and 
what  la  not  an  AVF  subject  to  the 
protection  of  sections  510(b)(5)  and 
515(b)(10)(F)  of  the  Act.  The  term 
"farming  "  is  used  in  section  510(b)(5)  of 
the  Act  and  is  relevant  to  determining 
the  scope  of  the  additional  protection 
provided  by  that  section.  The  term 
"agricultural  activities"  was  first 
defined  in  a  final  rule  published  on 
March  13.  1979  (44  FR  15317).  The  rule 
did  not  define  the  term  "farming."  On 
lane  28,  1983  (48  FR  29820).  the 
aubstance  of  the  definition  was  revised 
somewhat,  and  its  scope  was  expanded 
to  cov«r  either  "agricultural  activities  or 
terming."  Under  the  revised  definition 
the  term  "agricultural  activities  or 
fansiaf'  meant: 

fW]lth  re8p«cl  to  alluvial  valley  floors,  the 
■a*  of  any  tract  of  land  for  the  prixluction  of 
animal  or  vegetable  lif«.  based  on  regional 
•^cultural  practice*,  where  the  ua«  la 
enhanced  or  facilitated  by  subirrigaUon  or 
flood  irrigation.  These  uses  include,  but  ar« 
■ot  limited  to.  pasturing  or  grating  of 
lh»e«tack.  and  the  cropping.  culUvation.  or 
karvesting  of  plants  whoae  production  is 
aided  by  the  availability  of  water  from 
■■iiirrtaatian  or  flood  inigation.  Those  uses 
de  not  ladude  agnculturai  activities  which 
hr*«  eafelationahlp  to  the  availability  of 
vMlar  from  subungation  or  flood  imgaUon 
practices. 


The  preamble  to  the  June  28.  1963  rule 
(48  FR  29803)  staled  that  although  the 
Act  and  OSMRE  s  regulations  use  both 
the  terms  "agricultural  actiNities"  and 
"farming,"  their  meaning  with  respect  to 
AVFs  is  the  same. 

Coal  industry  plaintiffs  in  In  Re: 
Permanent  Surface  Mining  Regulalion 
Litigation  111).  No.  79-1144  (D.D.C. 
October  1. 1964),  hereafter  In  Re: 
Permanent  II,  challenged  the  combined 
definition  of    agricultural  activities  or 
fdnning  '  arguing  that  the  term 
"agricultural  activities"  is  more  general 
than  the  term  'farming."  and  thus 
encompasses  more  land  uses. 

Reasoning  that  the  use  of  two 
different  terms  in  the  Act  indicated  a 
congressional  intent  to  prescribe  a 
different  meaning  to  each,  the  district 
rnurt  in  In  Re:  Permanent  II  remanded 
the  definition  of  "agricultural  activities 
or  fanning."  Slip  op.  at  30-31.  The  court 
held  that  the  Secretary  must  reconsider 
the  definition  and  any  additional 
regulations  necessary  to  conform  them 
to  Congressional  intent  On  February  21. 
1985,  OSMRE  suspended  the  definition 
(50  ¥R  7274).  OSMRE  since  has 
reconsidered  the  definition  and  has 
proposed  separate  definitions  for 
"agricultural  activities"  and  "fanning." 
OSMRE  has  also  proposed  other  rule 
changes  needed  for  conformity  with  the 
proposed  definitions. 

At  the  same  time,  the  coal  industry 
plaintiffs  argued  that  the  reach  of  the 
protection  provided  by  §515(b)(10) 
should  be  the  same  as  that  of  §  510(b)(5). 
They  were  unsuccessful  both  with  the 
district  court  and,  upon  appeal,  with  the 
United  States  Ck)uri  of  Appeals  for  the 
District  of  Columbia  Circuit.  See  SMfF  v. 
Hodel.  839  F.2d  694.  (DC.  Cir.  1988), 
hereafter  NWF  v.  Hodel.  The  appeals 
court  held  that  it  is  appropriate  for  the 
SecreUry  to  consider  that  §  515(bKl0)(F) 
reaches  to  AVFs  not  protected  by 
§  510(b)(5).  [Id.  at  746.) 

Section  785.19(d)(2)(i)  Information  on 
the  essential  hydrologic  functions  of 
alluvial  valley  Poors. 

The  March  13.  1979.  permanent 
program  rules  at  30  CFR  785.19(d)(3)  (44 
FR  15375)  described  specific 
irfonnation.  surveys  and  analyses  that  a 
surface  coal  mining  and  reclamation 
permit  application  was  required  to 
include  concerning  the  geologic 
hydrologic  and  biologic  characteristics 
that  support  the  essential  hydrologic 
functions  of  AVFs.  These  rules  were 
revised  by  OSMRE  on  June  28, 1983  (48 
FR  29821)  as  part  of  a  ma)or  revision  of 
the  AVF  rules.  The  revised  regulation  at 
30  CFR  785.19(d)(2)(i)  required  that  the 
permit  application  include  detailed 
surveys  and  baseline  data  required  by 
the  regulatory  authority  for  a 
determination  of  the  characteristics  of 
AVFs  which  are  necessary  to  preserve 


their  essential  hydrologic  functions 
throughout  the  mining  and  reclamation 
process.  However,  the  details  formerly 
contained  in  g  785.19(d)(3)  of  precisely 
what  such  surveys  and  baseline  data 
should  consist  of  had  been  deleted. 

The  citizen  and  environmental 
plaintiffs  in  In  Re:  Permanent  II 
challenged  the  deletion  of  the  specific 
requirements  from  the  rule  on  the 
grounds  that  the  preamble  to  the  rule 
contained  inadequate  justification  for 
the  revision.  The  court  remanded  30  CFR 
785.19(dH2){i)  for  OSMRE  to  provide 
guidance  to  operators  and  regulatory 
authorities  as  to  what  type  of 
information  was  required  or  explain 
why  such  guidance  is  no  longer  needed. 
Slip  op.  at  3»-40.  The  appeals  court 
affirmed  the  district  court  remand, 
concluding  the  Secretary  did  not 
adequately  explain  why  such  guidance 
was  deleted  (NWF  v.  Hodel,  at  729-31). 
Accordingly.  OSMRE  is  amending 
S  785.19. 

The  proposed  rule,  incorporating 
changes  to  the  definitions  and  to  the 
information  requirements  to  the 
essential  hydrologic  functions  of  AVFs, 
was  published  in  the  Federal  Register  on 
August  3. 1988  (53  FR  29310).  Public 
hearings  were  scheduled  for  August  31. 
1968  in  Washingtoa  DC  and  Denver, 
CO.  Since  no  one  requested  to  testify  at 
these  hearings,  none  were  held.  The 
comment  period  closed  on  September 
19. 1988  OSMRE  received  comments 
from  15  sources:  the  State  regulatory 
authorities  of  Utah  and  Wyoming,  the 
Bureau  of  Land  Management  five  public 
interest  groups,  four  individuals 
representing  consulting  firms,  two 
individual  landowners  and  a  mining 
industry  association.  One  conunenter 
requested  an  additional  30  days  for 
comment  OSMRE  did  not  accede  to  the 
request;  however,  OSMRE  did  give  full 
consideration  to  all  comments  received 
regardless  of  whether  the  comments 
were  timely  or  late. 

The  rules  adopted  today  replace  the 
definition  suspended  in  1985  and 
respond  to  the  court  decisions  described 
above.  The  minor  changes  from  the 
proposed  rule  are  identified  in  the 
following  detailed  discussion  of  the  final 
rule.  Based  on  an  analysis  of  the  issues 
involved,  the  legislative  history  of  the 
Act,  applicable  court  decisions,  and  the 
administrative  record  of  this  rulemaking, 
inlcuding  comments  received,  this  final 
rule  is  a  proper  and  reasonable 
interpretation  of  the  provisions  of 
sections  701(1),  510(b)(5)  and  510(b){10) 
of  the  Act 

II.  Discussion  of  Final  Rule  and 
Response  to  Comments 

General.  The  final  rule  removes  the 
definition  of  the  term  "agricuhural 
activities  or  farming"  from  30  CFR  701.5 
and  replaces  it  with  separate  definitions 
of  the  terms  "agricultural  activities"  and 


"farming."  To  conform  related  A\T 
pjIps  with  these  proposed  definitions 
OSMRE  also  has  revised  the  definition 
of  "materially  damage  the  quantity  or 
quality  of  water"  and  has  rp\nsed  30 
CFR  785.19(b)(2)(ii)  and  (b)(3)  OSMRE 
also  has  revised  30  CFR  785.19(d)(2Mi)  in 
respwnse  to  the  court  order  to  prrmde 
guidance  to  operators  and  regulatory 
authorities  as  to  what  type  of 
information  about  potentially  affected 
AVFs  roust  be  placed  in  a  permit 
application. 

Each  of  these  changes  and  the  public 
comments  received  concerning  them  are 
discussed  in  detail  below. 

A.  Section  701.S  Definitions  of 
"agricultural  activities  "  and  "fanning " 
The  final  rule  at  30  CFR  701  5  removes 
the  suspended  definition  of  the  term 
"agricultural  activities  or  farming"  and 
replaces  it  with  separate  defirutions  of 
the  terms  "agricultural  activities    and 
"farming."  OSMRE  has  made  this 
change  following  reexamination  of  both 
the  language  and  legislative  history  of 
the  Act  in  response  to  the  remand  order 
issued  by  the  district  court 

1.  Court  Decision 

The  district  court  in  In  Re:  Permanent 
11  stated:  "Congress  used  the  term 
agricultural  activities'  in  its  definition  of 
AVFs.  30  U.S.C  1291(1).  and  farmmg  in 
describing  permit  requirements.  Id.  al 
secUon  1280(5)(A).  This  court  will  not 
presume  to  define  these  terms,  but  the 
use  of  different  words  does  connote  an 
intent  to  prescribe  s  different  meaning 
{In  Re:  Permanent  II,  SUp  op.  st  31.) 
Thus,  separate  definitions  of  these  two 
terms  are  required  by  the  court  s 
decision  if  they  are  needed  to  conform 
the  OSMRE  regulations  with 
Congressional  intent 

2.  Legislative  History 

To  determine  Congressional  intent 
OSMRE  reexamined  the  legislative 
history  of  the  Act  as  it  relates  to  AVFs. 
Based  on  the  statutory  language  and  on 
the  legislative  history  of  section 
510(b)(5)  of  the  Act.  OSMRE  has 
concluded  that  separate  definitions  are 
appropriate. 

Congress  used  the  term  "agricultural 
activities"  in  section  701(1)  of  the  Act  in 
defining  "alluvial  valley  floors."  The 
term  "farming"  was  used  in  section 
510(b)(5)(A)  of  the  Act  in  the  AVF 
permit  finding  pro\'ision.  which  provides 
a  higher  standard  of  protection  to  a 
more  limited  number  of  AVFs  than 
provided  in  the  performance  standards 
of  section  515{b)(10)  of  the  Act  In  an 
attempt  to  strike  a  balance  between  the 
need  to  preserve  the  productive  use  of 
AVFs  and  the  need  to  recover  coal 
beneath  them.  Congress  intended 
sections  510(b)(5)  of  the  Act  to  protect 
only  those  AVFs  which  support  farming, 
but  not  those  which  support  other 
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MjirtculturHl  «(  tivili^-g  Hni)  tin?  pn)lrt;l«Hl 
by  »«•(  (iiin  sn(f)|n()|{K)  uf  th*-  Ac! 

K-rtrly  version*  of  •J'l.tion  ."ilOl  h||  S)|  A) 
of  lhi>  Ai  t  would  hnvf>  applieil  to 
r«n<  funs  1(1  wf II  >i«  fanning  on  AV'Kl 
Both  th*"  Hoiji«"  Mrxi  S<"n(ile  hil!s  ul  nntt 
lime  prohiditfd  th«  rfgulalory  Hiilhontv 
from  «pprovmjj  a  [x^rmil  unlrm  ;t  found 
thai  't\f  prupo»«<l  iurfacr  coal  mining 
operation,  if  lix  aleii  wpit  of  the  KKMh 
meriilian  whsI  lonxilude,  woulil    not 
hrtvr  a  mibulantial  advprne  fff»><  I  on 
vhIIcv  flour*  '    ■    ■  wht-rr  frtrminjj  (.an  tx" 
prai  ti(;»»<)  '    '    *  (pxi  liiding  liniif  vclopt'ii 
rangf  land*!    where  such  valley  fl(X)r» 
are  signifii.iinl  to  '    '    "  farnunsf  and 
mm  hirijf  optfrationt  '    '    '      H  R  Rep 
No   45.  (Mlh  Cong  .  liil  Se«»   Z2  (1975) 
iReporting  ai  ronipanying  tl  R   25|.  S. 
Rep   No    128.  HSlh  Cong  ,  lul  S»'»t   S) 
IIVJT')  (Report  ariompanying  S  ""l 
|Kjnpha«ii  a<ided  1  Additionally   both 
hilli  extended  thin  pnihihition  to 
(M>lenlial  at  well  ai  present  farmii.g  and 
ram  hing 

The  language  extending  the  i  ovrrage 
to    ranching  operation*"  wai  lielelwl  by 
the  >4oui«  m  1970  and  tiy  the  Senate  In 
1977   After  MR   M  wai  reported  out  in 
1975.  ■  r.ontroverty  art>t«  concerning  the 
wop*  of  sectiun  SU)(b)(S)   In  the  next 
•eiMion  the  Mouae  adopted  language 
very  iimilar  to  the  provliion  that  was 
finally  enacted  on  Auguat  3  1977   It 
provided  that  the  regulatory  authority 
could  not  «ppn)ve  the  pemiit  unleaa  it 
fouiul  that  the  operation  would  not 
"interrupt,  disrontmue.  or  prevent 
farwinft  on  alluvial  valley  fltKJra.  '    '    ' 
but.  excluding  undeveloped  range  lands 
*    *    *  and  th«)*e  lands  as  to  whu  h  the 
regulatory  authority  finds  that  if  the 
famiinn  that  will  be  interrupted  '    *    '  is 
of  such  small  ai  reage  as  to  l)e  of 
negligible  impact  on  the  farm  s 

Ufiruultunil  prinhjition Section 

510th)(5)  of  the  1978  House  bill  also 
contained  a  provision  grandfathenng 
cerlain  operations  whu  h  existed  prior  to 
the  enactment  of  the  Ait   See  H  R   Rep 
No  ««e,  (Mth  Cong.  2nd  Sess   2  (19"H1 
(Report  ac<  ompanying  H  R   9^251) 

Although  the  dfli'tion  of  the  term 
"ranching'   was  not  specifically 
discussed,  the  debates  on  the  floor 
indi(  ated  that  the  ( 'ongress  amended 
the  .^V^'  permit  finding  provision  largely 
in  response  to  the  Administration  » 
I  OIK  em  that  the  prxjvision  in  the  19"5 
House  bill  could  be  read  to     close  some 
existing  mines  and  '    '    *  lo<  k  up 
signifu  ani  coal  reserves  "  121  (king 
Rec    129.S8.  fC  «*  (May  5.  19"5|.  H  R 
Rep   No   rtB6.  94th  Cong    2nd  Sess   .1 
|19"R|    The  effi'i  I  of  the  amendment  was 
to  increase  the  rei  o\  er.ibility  of  coal 
underlying  .AVFs  by  di-leling  the 
limitdlions  on  mining  both  for  pri'sent 
and  pt)lentlal  ranching  provujed  by 
»ei  Hon  ."110(b|(,Sl  of  the  Act.  and  by 
adding  the  grandf.iiher  provisions  and 
the  small  ai  reage  cxi  epfion 

TNe  SjTi.i'e  did  not  delete  ihf 


ranching  pnitection  from  the  AVF  permit 
finding  provision  of  its  bill  until  May  of 
1977  when  It  passed  a  compromise 
amendment  introduced  by  Senator 
Melcher  Senator  lohnslon  first 
introduced  an  amendment  which 
rei^uired  a  finding  that  the  operation 
would  not  interrupt,  discontinue  or 
prevent  farming  on  AVKs  unless,  among 
other  matters,  "the  total  value  of  the 
foal  mined  '    *    '  would  exceed,  by  a 
ratio  of  100  to  1    the  total  value  of  ihe 
famiinji  or  mnchiriji  products  that  would 
f>e  produced  from  said  acreage  "    *    *  " 
(I2J  Cong   Rec.  S  fln30,  May  19   19^) 
(Flmphasis  added  )  Senator  Hart  then 
offered  an  amendment  which  would 
have  banned  all  mining  on  AVFs 
irrespective  of  the  agricultural  use  of  the 
land,  with  a  limited  grandfather 
provision   |12JCong  Rec   15691.  May  20. 
197^1  These  two  amendment*  were 
defeated 

A  third  amendment,  introduced  by 
Senator  Melcher  and  ultimately  adopted 
by  the  Senate,  contained  the  identical 
language  of  the  19^6  House  bill, 
including  the  deletion  of  the  protection 
for  ranching,  and  the  addition  of  the 
grandfather  provision  and  the  small 
acreage  exemption  The  Senator 
emphasized  that  this  language  was 
deaigned  to  protect  lands  where  there 
was  farming  that  depended  on  imgation 
He  further  stated  that  in  1978  ihli 
language  had  been  carefully  reviewed 
and  represented  a  compromise  among 
environmental  and  labor  groups,  coal 
companies,  individual  landowners  and 
gt>vemment  agencies  (123  Cong  Rec. 
lf)'"Sl   May  20  197")  The  Senator 
charactenzed  his  amendment  as  a 
"middle  ground  (between  the  H.irl  and 
the  [ohnston  amendments)  *   '   * 
t)ecau»e  it  does  retain  Ihe  restrictions  on 
keeping  'he  alluvial  valley  floor  farminfi 
operatiims  intact   But  it  allows  enough 
discretion  thniugh  the  regulatory 
authonly  to  allow  |miningj  in  those 
instances  where  the  mining  operation 
would  not  violently  disturb  a  farming 
operation  on  a  valley  floor  *    '    V"  (123 
(Aing  Rec   15''52)  (Kmphasis  added  ) 

The  legislative  history  of  section 
SUHblCil,  therefore  indicated  that  the 
(Congress  tvvue  rp)e(  ted  language  which 
would  have  broadened  the  scope  of  the 
.•WF  pennil  finding  provision  to 
encompass  ranching  as  well  as  farming 
a<  tivities  OSMRK's  19H3  combined 
definition  of    agncultural  activities  cr 
f<irming    therefore  was  inconsistent 
with  Congressional  mient  Accordingly, 
OSMRK  has  defined  "farming"  as  a 
subset  of    Hgriculturnl  activities" 
distinct  from  ranching. 

3.  Definitions 

As  described  above,  it  appears  from 
the  debate*  leading  to  adoption  of  the 
.Mt'li.her  amendment  that  the  (kingress 
intended  to  protect  only  those  AVFs 
being  farmed  and  nol  those  being 
ranched  Therefore   in  promulgating 


separate  definitions  of  "agricultural 
activities"  and  "farming"  consistent 
with  the  legislative  history  it  was 
necessary  to  distinguish  farming  from 
ranching  The  most  practical  way  to 
make  the  distinction  is  to  consider 
pastunng  or  grazing  of  livestock"  in  the 
and  and  semi  and  areas  west  of  the 
ICXilh  meridian  as  ranching,  and  to  limit 
farming  to  activities  which  involve 
raising  plant*  That  concept  i*  embodied 
in  Ihe  final  definitions  described  below 

'  Ai(ncullurul  activities"  The 
definition  promulgated  for  "agncultural 
activities  ■  IS  similar  to  the  remanded 
definition  of  "agricultural  activities  or 
farming  "  However,  the  specific  terms 
"cultivation."  "cropping."  and 
"harvesting"  found  in  the  definition  of 
"agncultural  activities  or  farming"  are 
replaced  in  this  final  rule  definition  by 
the  genenc  term  "farming,"  Therefore. 
the  definition  of  "agricultural  activllies" 
reads  os  follow* 

Ayncjltural  activitif's  means,  with 
respect  to  alluvial  valley  floor*,  the  use 
of  any  tract  of  land  for  the  production  of 
animal  or  vegetable  life,  based  on 
regional  agricultural  practices,  where 
the  use  is  enhanced  or  facilitated  by 
subimgation  or  flood  irrigation  These 
u.ses  include,  but  are  not  limited  to. 
farming  and  the  pastunng  or  grazing  of 
livestock  These  use*  do  not  include 
agncultural  octivitie*  which  have  no 
relationship  to  the  availability  of  water 
from  subimgation  or  flood  irrigation 
practices 

"Farming"  For  consistency  with  the 
definition  of  "agncultural  activities" 
descnbed  above,  OSMRE  has  defined 
"farming"  in  terms  of  the  "cultivation." 
cropping"  or  "harvesting"  of  plants  as 
follows 

Farmin^ii  means,  with  respect  to 
alluMal  valley  floors,  the  pnmary  use  of 
those  areas  for  the  cultivation,  cropping 
or  harvesting  of  plants  which  benefit 
from  irngation.  or  natural  subimgation. 
that  results  from  the  increased  moisture 
content  in  the  alluvium  of  the  valley 
floors  For  purposes  of  this  definition 
harvesting  does  not  include  the  grazing 
of  livestoc;k 

The  final  definition  of  "farming" 
differs  from  the  proposal  by  substituting 
the  word  "or"  for  the  word  "and"  in  the 
proposed  phrase  "cultivation,  cropping 
and  harvesting  "  OSMRE  made  this 
change  in  response  to  comments  that 
indicated  requiring  all  three  activities  to 
be  performed  to  establish  that  an  AVF  is 
farmed  is  too  restrictive  One  commenter 
pointed  out  that  farming  operations 
employing  "no-till"  practices,  where 
little  if  any  cultivation  occurs,  could  be 
excluded  by  the  definition  Other 
commenters  argued  that  the  definition 
would  exclude  native  hay  meadows  that 
are  mechanically  harvested  for  use  as 
winter  feed,  but  may  not  be  cultivated. 
Thus,  under  the  final  rule,  all  three 
activities  need  not  occur  for  farming  to 
exist  For  the  purposes  of  the  final  rule, 


OSMRE  intcnda  that  cnltiTation  mean* 
the  preparatioD  of  the  land  for  planting, 
cropping  maans  planting  and  tending. 
arul  harvesting  meana  the  gathering  in  of 
the  crop.  GSVfRE  alao  intends,  for 
purposes  of  the  final  rule,  that 
"pasturing  or  grazing  of  livestock"  is  not 
a  method  of  harvesting.  The  production 
of  forage  is  only  considered  a  farming 
activity  when  the  forage  crop  is 
cultivated,  cropped  or  mechanically 
harvested  (L.e^  cut  and  either  stacked  or 
baled  >. 

Farming  as  the  "primary  use  "of  an 
A  VF.  The  phrase  "primary  use"  in  the 

definition  of  "fanning"  is  intended  to 
cover  those  AVFs  which  are  farmed  in 
most  years  but  not  in  others  due  to  an 
unsatisfactory  yield,  excess  production. 
or  some  other  factor.  The  use  of  an  AVF 
for  the  "pasturing  or  grazing  of 
livestock"  in  some  years  does  not 
preclude  the  AVF  from  being  classified 
as  farmed  and  thereby  subject  to  the 
mining  prohibition  under  sections 
510(bM5)  of  the  Act.  However,  the 
"cuhivatioa  cropping  or  harvesting"  of 
plants  constitute  "farming"  only  where 
such  activities  are  actually  the  primary 
use  of  an  AVF.  The  suspended  definition 
placed  all  "cultivation,  cropping  or 
harvesting"  within  the  scope  of 
"agricultural  activities  or  farming."  This 
final  rule  differs  since  occasional 
farming  activities  on  AVFs  not  primarily 
used  for  "cultivation,  cropping  or 
harvesting,"  and  not  capable  of 
producing  crops  on  a  regular  basis,  are 
not  considered  farming.  As  discussed 
below  in  connection  with  the  legislative 
history  of  the  word  "preclude"  in  section 
510(b)(5)(A)  of  die  Act  a  change  in 
primary  use,  from  fanning  to  some  other 
use,  will  not  eliminate  the  protection 
provided  by  section  510(b)(5). 

Plants  not  benefitting  from  imgation 
or  subirrigation.  "Farming,"  under  the 
definition  promulgated  herein,  is  limited 
to  those  "plants  *  *  *  which  benefit 
from  irrigation,  or  natural  subirrigation, 
that  results  from  the  increased  moisture 
content  in  the  alluvium  of  the  valley 
floors."  Therefore,  although  an  AVF  is 
used  for  the  cultivation,  cropping  or 
harvesting  of  plants,  it  would  not  quahfy 
as  "farmed"  if  the  plants  being 
cultivated,  cropped  or  harvested  do  not 
benefit  from  the  irrigation  or 
subirrigabon  described  above. 

4.  Effect  affinal  rv/e.  The  chief 
consequence  of  defining  "farming" 
separately  from  "agricultural  activities  ' 
is  that  whenever  30  CFR  785.19  or  822.12 
refer  to  "farming,"  they  no  longer  will 
apply  to  all  "agricultural  activities,"  but 
only  to  those  activities  which  Involve 
the  "cultivation,  cropping  or  harvesting" 
of  plants.  The  "farmed"  AVF  areas 
being  affected  so  as  to  invoke  the 
S  822.12(a]  prohibition  can  include  areas 
which  were  not  being  mined  but  would 
have  their  "farming"  interrupted, 
discontinued,  or  precluded  by  a  mining 


operation  located  on  a  nearby  portion  of 
the  same  AVF  or  outside  the  AVF.  The 
net  effect  of  these  final  mle  definitions 
would  be  to  remove  the  prohibitions  of 
section  510(b)(5)  of  the  Act  from  those 
AVFs  used  for  agricoltural  activities 
other  than  "farming."  However,  it 
should  be  emphasised  that  while  the 
scope  of  the  mining  prohibition  of 
section  510(b)(5)  of  the  Act  may  be 
somewhat  reduced  under  this  final  rule, 
that  provision  of  the  Act  and 
implementing  regulations  were  never 
intended  to  cover  undeveloped 
rangelands  not  significant  to  farming, 
which  characterize  much  of  the  grazing 
land  on  AVFs  west  of  the  100th 
meridian.  Moreover,  the  performance 
standards  of  30  CFR  Part  822,  which 
implement  section  515(b)(10)fF)  of  the 
Act,  still  apply  to  all  AVFs  allowed  to 
be  surface  minded. 

One  commenter  was  confused  about 
the  effect  of  the  rule  and  indicated 
support  for  "the  proposal  to  make 
farming  a  prerequisite  to  AVF 
designation." 

The  process  and  criteria  for  AVF 
determination  in  30  CFR  785.19(a)  are 
not  the  subject  of  nor  are  they  affected 
by  this  final  rule.  The  presence  of 
geologic  and  hydrologic  characteristics 
determines  whether  an  area  is  to  be 
considered  an  AVF.  All  AVFs  are 
protected  by  the  performance  standard 
established  by  section  515(b)(10)[F]  of 
the  Act.  Whether  "fanning"  may  be 
interrupted,  discontinued  or  precluded 
on  a  particular  AVF  is  only  a  concern 
when  applying  the  mining  prohibition 
pursuant  to  section  510(b)(5)  of  the  Act. 

Two  commenters  were  concerned 
about  the  affect  the  rule  would  have  on 
a  specific  area.  One  stated  "OSMRFs 
proposed  rule  would  substantially  limit 
or  eliminate  protection  for  AVFs  in  the 
Alton  coalfield  in  Utah,  currently  the 
subject  of  a  permitting  dispute  over  a 
mine  proposed  by  Utah  International." 
The  second  stated  the  proposal  "would 
serve  to  alleviate  almost  all  the 
problems  that  BHP-ULah  Intl.,  Inc.  is 
having  in  convincing  the  Utah 
[regulatory  authority]  to  deem  complete 
its  application  for  a  permit  to  strip  mine 
coal  at  Alton,  Utah." 

OSMRE  agrees  that  the  final  rule  does 
narrow  the  scope  of  the  mining 
prohibition  established  by  section 
510(b)(5)  of  the  Act;  however  the  rule 
does  not  eliminate  the  protection 
afforded  AVFs  pursuant  to  section 
515(b)(10)(F)  of  the  Act.  The  Alton  mine 
permit  application  and  any  subsequent 
mining  activity  must  comply  with  the 
approved  Utah  regulatory  program. 
Under  primacy,  the  effect  on  the  Alton 
application  of  any  changes  that  may  be 
made  in  the  Utah  program  pursuant  to 
these  changes  in  OSMRE's  permanent 
regulatory  program  would  be  evaluated 
by  Utah,  not  by  OSMRE.  Under  section 
505  of  the  Act,  any  State  program  may 


be  more  stringent  than  the  Secretarv's 
regulations. 

The  proposed  rule  interpreted  the 
pasturing  and  grazing  of  livestock  as  a 
non-farming  (ranching)  agricultural 
activity  and  would  have  Umited 
■farming"  to  thoae  situations  where 
cultivation,  cropping  and  harvesting 
practices  are  employed.  Comments  were 
solicited  on  whether  any  other 
meaningful  or  practical  distmctions. 
consistent  with  the  court  order  and  the 
legislative  history,  could  be  made 
between  "agricultural  activities  '  and 
"farming." 

Of  the  15  commenters.  12  opposed 
OSMRE's  exclusion  of  grazutg  activities 
from  the  definition  of  "farming"  and 
three  favored  it  Many  of  the  opposmg 
comments  focused  on  different 
interpretations  of  the  legislative  history 
of  the  Act  Several  commenters  argued 
that  the  focus  of  Congressional  debate 
was  water  and  its  importance  to 
Western  agriculture,  not  agncultural 
production  techniques.  In  relation  to 
AVFs,  they  felt  it  is  the  non-A\T 
dependent  and  other  non-water 
dependent  agricultural  activities  that  are 
not  protected  from  mining  even  if  thev' 
occur  on  an  AVF.  For  example,  a  poultry 
operation  on  an  AVF  would  not 
preclude  mining  since  its  production  is 
not  enhanced  by  irrigation.  AVFs  are 
important  doe  to  their  greater 
productivity,  which  is  a  function  of  soils, 
topography  and  water,  not  a  functK>n  of 
planted  versus  native  crops  or 
mechanical  versus  natural  harvesting 
(grazing).  Other  commenters  asserted 
that  since  the  bulk  of  Western 
agriculture  is  beef  production,  not  row 
crops,  it  does  not  make  since  for 
Congress  to  try  to  protect  agricultural 
production  without  including  livestock 
production.  Many  commenters  attacked 
OSMRFs  interpretation  of  the 
discussion  of  Senator  Melcher's 
amendment  and  argued  that  he  was 
concerned  about  irrigation  and 
subirrigation  in  protected  areas  versus 
dry  creeks,  not  farming  versus  ranching. 
In  the  commenters'  view.  Melcher 
opposed  a  total  ban  on  mining  on  AVTs 
because  it  would  protect  dry  creeks,  not 
because  it  would  protect  irrigated  or 
subimgated  grazed  AVFs  Thus,  the 
commenters  held  the  opmion  that  the 
real  issue  behind  the  Melcher 
amendment  was  developed  versus 
undeveloped  AVF  lands. 

OSMRE  believes  that  this  .^inai  rule  is 
a  proper  and  reasonable  interpretation 
of  the  intent  of  Congress,  consistent 
with  the  language  of  the  .Act  and  the 
legislative  history.  Congress  wanted  to 
balance  the  needs  of  two  competing 
interests,  agriculture  and  coa!  mining 
Congress  achieved  that  balance  by 
allowing  mining  to  take  place,  albeit 
with  strict  performance  standards,  in 
most  areas  of  the  West.  In  areas 
important  to  the  agricultural  economy. 


u^t^j- 


tf','> 


9^28 


Faderal  R«siit«r  /  Vol    54.  Ncx  43  /  TuesdHV.  March  7.  1989  /  Rules  and  Reguiatkmt 


Fadwri  Regtoter  /  Vol.  54.  No.  43  /  Tuesday.  March  7,  ig8&  /  Rulea'ano  Reguldriong 


Q-yq 


AVKi.  two  levels  of  protection  were 
provided   fimt.  the  preservation  dunn)( 
Hnd  after  minin>(  of  the  essential 
hydroloRic  functions  of  all  AVFs  where 
water  sufficient  for  irrigation  or 
suhimgation  Is  available,  and  second,  a 
prohihition  of  mining  that  would 
interrupt,  discontinue  or  pre<;iude 
farminjj  on  AVFs  Congress  did  not 
forsake  livestock  production.  C>n  the 
(ontrary.  C'ongress  attempted  to  ensurn 
the  continued  viability  of  Western 
livestock  producers  by  preserving  the 
wreas  (hat  are  crucial  to  any  Western 
livestock  operation,  the  areas  where 
storable  winter  forage  is  pro«!uccd 
Livestock  operations  require  hay  and 
grain  crops  to  sustain  the  animals  dunii)^ 
times  when  grazing  and  pasturing  are 
ineffective,  e  g  In  winter  or  pernnls  of 
drtiught  Congress  protected  the  areas 
where  crops  can  be  produced  that  are 
essential  to  the  overall  viability  of  such 
operations  The  "farmed"  AV'Ks.  as 
OSMRK  has  deFined  them,  are  the 
essential  winter  feed  production  areas 
that,  together  with  the  surrouiiduig 
grazing  land,  make  a  livestock  opcratioii 
captible  of  sustaining  itself 

C'ongress  was  aware  of  the 
differences  b«twe«n  ran<.hing  and 
fiirming  Where  It  Intended  a  provisifm 
to  apply  to  both  farming  and  ranching.  II 
used  l>i)th  terms   Where  it  intended  ■ 
provision  to  apply  only  to  farming,  it 
u»«d  the  term  "farming"  alone  Thus,  in 
section  714  of  the  Act.  surface  owner 
consent  Is  needoti  from  persons 
conducting  farming  or  ranching 
operations  In  section  510(b).  however. 
only  farming  is  covered.  Therefore,  the 
express  prtjieclion  provided  for  ranching 
IS  limited  to  where  that  term  is  used. 
•«ction  714.  and  requires  surfai^  owner 
consent,  but  unlike  section  SlO^b)  does 
not  prohllilt  mining 

One  commenter.  respondi.ig  to 
OSMRF.'s  request  for  comments  on 
meaningful  and  prac  tical  distinctions 
(>etween  "agricultural  activities"  and 
■  farming."  indicated  that  "agricultural 
activities"  and  "famung"  have  distinct 
purposes  in  the  Act  The  commenter 
asserted  that  they  do  not  depend  on  one 
term  being  a  subset  of  the  other  In  tlie 
iommenters  view,  "agricultural 
activities"  restricts  AV'F's  to  those  with  a 
certain  amount  of  water  "F'arming" 
limits  the  full  pnitection  of  the  Act  to 
AVFs  where  agncultural  production 
takes  place.  I  e  .  where  AV'F  ningeland 
Is  developed  or  significant  to 
agricultural  production  and  where  the 
agncultural  productltin  dependent  on 
the  AVF'  IS  significant  to  the  farm  s 
production  The  commenter  concluded 
that  the  difference  is  that  one  term 
addresses  water  availability,  while  the 


other  is  concerned  with  agncultural 
production 

OSMRE  agrees  in  part  The  tenns  are 
used  for  different  purposes  in  the  Act 
However,  the  definition  of  "farming" 
adopted  to<.lay  is  consistent  with  the 
statutory  language,  the  legislative 
history  and  common  usage 

In  reference  to  the  use  of  the  term 
"undeveloped  range  lands "  in  section 
510(b)(5)(A)  of  the  Act.  one  commenter 
argued  that  if  Congress  had  defined 
farming  as  OSMRE  proposed,  the  phrase 
"undeveloped  rangelands  which  are  not 
significant  to  farming"  would  be 
unnecessary. 

OSMRE  disagrees  While  Congress 
specifically  excluded  undeveloped  range 
lands,  they  are  not  necessanly  the  only 
lands  excluded  from  the  protection  of 
section  510(b)(5)  of  the  Act.  Moreover. 
OS.MREs  definition  of  farming,  which 
does  not  include  ranching,  is  consistent 
with  the  usage  employed  by  Congress  in 
another  pari  of  the  Act  In  section 
714(e)(2).  Congress  defined  the  term 
"surface  owner,"  in  part,  as  a  person  or 
p«?rsons  who  conduct  farming  or 
ranching  operations  upon  a  farm  or 
ranch  unit.  Clearly.  Congress  considered 
farming  and  ranching  to  be  separate 

R(  tlVltlPS 

As  discussed  in  more  detail  l)elow. 
the  Mouse  discussion  of  April  29.  Iff77. 
makes  clear  that  the  House  felt  that  a 
broader  amendment  was  needed  to 
extend  the  protection  of  section 
510(b)(5)  to  areas  grazed  by  cattle  and 
sheep  Without  further  amendment.  H.R 
2  would  only  prohibit  mining  those 
areas  currently  being  "cultivated"  and 
not  those  with  potential  for  cultivation. 
While  such  an  amendment  was  passed 
by  the  House  on  that  day.  it  did  not 
become  law  Instead,  the  language  of 
H  R  2  being  cnticized  that  day  as 
providing  inadequate  protection  is  what 
was  ultimately  passed  into  law 

Further  evidence  exists  to  refute  the 
commenter  s  assertion  that  the 
undeveloped  rangeland  exception  in 
section  510(b|(5)  of  the  Act  Is 
inconsistent  with  OSMRE's  proposed 
definition  of    farming  "  In  a  February 
1977  prepared  statement  submitted  in  a 
Mouse  subcommittee  hearing,  then- 
Congressman  Baucus  of  Montana 
suggested  that  the  undeveloped 
rangeland  exception  in  section  510(b)(5) 
of  H  R  2  t)e  eliminated.  In  his  view,  the 
use  of  land  as  undeveloped  rangeland 
did  not  qualify  as  agnculture  His 
statement  was  as  follows: 

"ll  •enmj  to  me  that  the  current  u*«  of  land, 
lurh  Si  undeveloped  rangeland.   Is  not 
nearly  to  imporlanl  a*  tha  potential  ua«  of 
the  land — we  should  not  render  unproductive 
land  which  offers  potential  for  agnculture  " 


[Hearings  Before  the  Subcommittee  on 
Energy  and  the  Environment  of  the 
Committee  on  Interior  and  Insular 
Affairs  on  HH  2.  Serial  No.  95-1.  Part 
III.  95th  Cong..  Ist  Sess..  161  (February 
24.  1977)).  Thus  the  commenter  is  wrong 
to  suggest  that  inclusion  of  the  exception 
for  undeveloped  rangeland  requires 
OSMRE  to  conclude  that  farming  must 
include  a  land  use  that  at  least  one 
member  of  the  House  did  not  even 
consider  to  be  agnculture.  Nothing  in  the 
definition  of  "farming"  is  inconsistent 
with  the  language  of  section  510(b)(5)  of 
the  Act  Lakewise.  the  language  of  the 
Act  does  not  preclude  a  definition  such 
as  the  one  adopted  today,  which  is 
consistent  with  the  legislative  history 

One  commenter.  who  felt  that 
Congress  wanted  to  protect  developed 
AVFs  as  distinct  from  undeveloped 
range  lands  rather  than  farming  as 
distinct  from  ranching,  suggested  that 
undeveloped  range  lands  be  defined  as 
grazing  land  which  is  not  irrigated  or 
naturally  subimgated  and  has  not  been 
developed  to  enhance  or  facilitate 
agncultural  production. 

TTie  definition  of  "undeveloped  range 
lands"  in  30  CFR  701.5  was  not  a  part  of 
proposed  rulemaking.  Currently, 
"undeveloped  range  lands"  are  defined, 
for  the  purposes  of  AVFs,  as  lands 
where  the  use  is  not  specificelly 
controlled  and  managed.  OSMRE  does 
not  agree  with  the  commenter's 
interpretation  of  the  legislative  history. 
The  suggested  change  would  define 
"undeveloped  range  lands"  in  an 
mappropnately  narrow  manner  in 
relation  to  imgation  or  subirrigation  and 
would  inject  ambiguity  into  the 
definition  due  to  the  lack  of  any  clear 
meaning  for  the  word  "developed," 

One  commenter  highlighted  the 
following  excerpts  from  a  discussion 
between  Representatives  Udall  and 
Johnson  (of  Colorado)  concerning  an 
amendment  to  H.R.  2  offered  by 
Representative  Baucus  as  evidence  that 
Congress  wanted  to  prohibit  mining  on 
grazing  areas  in  AVFs  (123  Cong  Rec 
12866.  Apnl  29.  1977): 

"Mr  Udall:  We  do  not  protect  the 
whole  valley;  we  protect  the  valley 
floor  In  most  cases,  this  comprises  a 
hundred  yards.  This  is  the  subterranean 
stream,  or  this  is  where  the  alfalfa  and 
forage  crops  are  raised. 

"SU  fuhnson.  (T]here  will  not  be  any 
farming  operations  which  are 
interrupted  except  for  that  one  narrow 
exception  that  I  pointed  out  earlier.  This 
would  essentially  stop  mining  in  areas 
that  are  presently  being  grazed  by  cattle 
and  sheep     .  .  is  that  not  correct? 


"Mr  Udall:  [I)f  it  ia  in  the  valley  floor 
iUelf.  then  there  would  be  a  ban  in  the 
valley  floor." 

The  commenter  indicated  that  the 
second  sentence  of  Mr.  Johnson's 
remarks  referred  to  H.R.  2.  which  was 
the  House  version  of  the  bill  that  was 
sent  to  the  conference  committee  that 
produced  the  final  legislation.  At  that 
time,  H.R.  2  contained  an  AVF  provision 
similar  to  section  510(b)(5)  of  the  Act. 

Careful  scrutiny  of  the  entire  context 
of  the  quoted  remarks,  however,  reveals 
that  Mr.  Johnson  was  actually  referring 
to  the  BaucuB  amendment  as  the 
instrument  by  which  mining  would  be 
prohibited  in  grazing  lands.  Earlier  in 
the  same  discussion.  Mr.  Johnson  had 
stated,  "Why  do  we  want  to  prevent 
mining  in  areas  where  there  is  only 
grazing  for  cattle  or  sheep?  That  makes 
no  sense  to  me  whatever.  I  think  the 
extension  of  the  (Baucus]  amendment 
goes  too  far  and  is  not  warranted."  (123 
Cong.  Rec  12865.)  In  support  of  this 
view  is  the  fact  that  immediately 
following  the  Udall-Johnson  discussion. 
Representative  Jeffords  of  Vermont  in 
voicing  his  support  for  the  Baucus 
amendment  stated  that  "1  am  aware  that 
much  of  the  land  in  question  is  used  for 
cattle  grazing,  and  is  not  presently 
under  cultivation.  But  the  underground 
water  systems  which  would  be 
endangered  by  strip  mining  present  a 
long-term  potential  for  crop  cultivation." 
(Emphasis  added.)  (123  Cong.  Rec. 
12867]  It  is  clear  that  the  Baucus 
amendment  was  intended  to  extend  the 
mining  prohibition  beyond  lands  under 
cultivation  to  grazing  lands,  lands  that 
were  not  so  protected  under  H.R.  2. 
While  this  amendment  passed  the 
House  following  the  above  cited 
discussion,  if  did  not  become  a  part  of 
the  Act.  Since  the  conferees 
subsequently  rejected  the  Baucus 
amendment  and  adopted  language 
similar  to  the  earlier  House  language, 
the  Act  does  not  extend  the  mining 
prohibition  to  grazing  lands. 

One  commenter  argued  that  OSMRE's 
statement  in  the  proposal  that  deletion 
of  the  term  "ranching"  was  not 
discussed  in  the  legislative  history  lends 
support  to  the  theory  that  it  was  an 
inconsequential  change,  not  an  attempt 
to  exclude  a  major  agricultural  activity 
from  protection.  The  commenter 
asserted  that  such  an  exclusion  would 
not  be  done  without  explanation.  In  the 
commenter's  opinion,  the  deletion  of 
"ranching"  from  "farming  and  ranching 
operations"  was  not  to  distinguish  them. 
but  to  avoid  redundancy.  Similarly,  a 
commenter  said  that  brevity  was  the 
purpose  of  removing  the  reference  to 
ranching  because  the  term  "farming"  is 


used  three  times  in  section  510(b)(5)(A) 
of  the  Act 

In  cases  where  a  change  was  made  to 
statutory  language  without  an 
explanation,  OSMRE  is  guided  by  the 
principle  expounded  by  the  Supreme 
Court  and  referenced  in  NWF  v.  Model, 
at  764,  in  circumstances  relating  to  the 
authority  to  grant  variance  from 
approximate  original  contour 
requirements.  That  is,  that  the  plain 
language  of  the  statute  should  be  relied 
upon  unless  the  legislative  history 
contains  a  clearly  expressed  contrary 
intention.  In  this  case,  the  words  "and 
ranching"  were  deleted  while,  as  noted 
above,  other  portions  of  the  legislative 
history  indicate  that  section  510(b)(5)  as 
it  became  law  was  not  intended  to 
extend  to  grazing  areas.  The 
commenter's  assertion  that  reference  to 
ranching  was  deleted  solely  for  brevity 
is  behed  by  Congress'  use  of  both 
farming  and  ranching  three  times  in 
section  714(e)(2)  of  the  Act  Thus,  when 
Congress  wished  to  include  ranching,  it 
did  so  expressly.  Therefore,  OSMRE 
may  conclude  properly  that  ranching 
was  deleted  to  reduce  the  scope  of  the 
protection  rather  than  to  eliminate 
redundancy  or  to  be  brief 

One  commenter  who  opposed 
OSMRE's  proposal  suggested  that  any 
distinction  between  fanning  and 
ranching  as  the  terms  are  used  in  the 
West  is  cultural.  For  example,  a  large 
operation  involving  wheat  production 
can  be  referred  to  as  a  wheat  ranch.  The 
commenter  argued  that  lacking  a 
statutory  definition  of  ranching,  it  is 
logical  to  consult  a  dictionary,  e.g. 
Webster's,  which  defines  a  ranch  as  a 
Western  term  meaning  a  large  farm  for 
the  raising  of  cattle,  horses  or  sheep  or 
any  large  farm  devoted  to  the  raising  of 
a  particular  crop  or  livestock. 

While  Webster's  may  define  ranching 
as  a  Western  U.S.  subset  of  its  global 
definition  of  farming,  the  two  terms  do 
have  distinctly  different  meanings  to 
farmers  and  ranchers  of  the  arid  and 
semiarid  West.  Farmiiig  is  generally 
thought  of  as  crop  production  associated 
with  supplemental  irrigation.  Grain 
production  without  supplemental 
irrigation  is  as  apt  to  be  called  dry 
farming  as  wheat  ranching,  depending 
on  locality.  The  definition  of  "farming  " 
adopted  today  is  consistent  with  these 
practices  and  protects  the  irrigated 
areas  used  for  stored  forage  production 
associated  with  cattle  ranches. 

Other  commenters  opposed  the 
proposed  defmition  of  "farming"  for 
reasons  unrelated  to  the  legislative 
history  of  the  Act.  Many  commenters 
opposed  the  proposed  change  to  the 
definition  of  "farming"  because  they 


believed  it  would  remove  from 
protection  much  of  the  AVF  acreage  in 
the  West  was  a  rollback  of  protection 
for  AVFs,  ignored  regional  agricultural 
practices,  would  not  protect  grazed 
AVFs  that  are  significant  to  farming, 
and  would  result  in  an  illogical  grant;ng 
and  denying  of  permits.  In  contrasts 
another  commenter  indicated  that 
'using  the  [proposed]  definitions.  '  '  * 
there  would  be  almost  no  changes  in  the 
AVF  determination*  already  made  i.- 
Wyoming.  (T]he  impact  of  the  proposed 
definitions  would  be  relatively  minirr.al 
in  our  State.' 

OSMRE  does  not  agree  with  the 
opposing  commenters.  Pursuant  to 
section  515(b)(10)(F)  of  the  Act  surface 
coal  mining  operations  are  required  to 
preserve  the  essential  hydrologic 
functions  of  nil  Western  AVFs  as 
defined  in  the  Act  This  nile  in  no  way 
affects  or  diminishes  that  protection 
This  rule  dees  affect  the  scope  of  the 
prohibition  on  mining  "farmed"  AVT? 
pursuant  to  secton  510(b)(5)  of  the  Act  to 
the  extent  that  it  will  be  incorporated 
into  State  programs.  As  noted,  in  the 
case  of  Wyoming,  it  may  have  relatively 
little  impact.  Although  opposed  by  some 
commenters.  the  final  definition  of 
"farming"  adopted  today  is  consistent 
vn\h  the  intent  of  Congress  and  the 
^statutory  language,  as  discussed  above. 

One  commenter  argued  that  the 
definition  would  have  ludicrous 
consequences  in  practice:  If  hay  plan  ed 
on  an  AVF  is  baled  and  fed  to  cattle  ;n 
the  field,  the  AVF  would  be  protected, 
yet  if  the  same  cattle  ate  the  same  hay 
in  the  same  field  before  it  was  baled  ihe 
AVF  would  not  be  protected. 

While  the  commenter  is  partially 
correct  in  his  representation  of  the  e'fecl 
of  this  rule,  he  misstates  the  issue. 
Contrary  to  the  commenter's  assertion. 
all  AVFs  are  protected  by  the 
performance  standards  of  30  CFR  Part 
822.  The  issue  is  not  whether  protection 
exists,  but  rather  is  for  what  AVFs  the 
prohibition  en  mining  will  apply. 
Because  of  the  more  limited  areas 
available  for  producing  storable  forage 
necessary  for  a  successful  livestock 
operation,  the  higher  level  of  protection 
of  such  areas  afforded  by  a  mining 
prohibition  is  far  more  critical  to  the 
overall  production  of  a  given 
agricultural  unit  than  affording  such 
protection  to  areas  merely  being  grazed 
in  season. 

In  the  opinion  of  several  commenters, 
applying  the  special  protection  to  A\Fs 
based  on  past  or  current  agricultural 
practices  does  not  address  the  statutory 
requirement  in  section  510(b)(5)(A)  of 
the  Act  that  mining  not  preclude  (future) 
farming.  Another  commenter  wanted  to 
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«dd  to  the  definition  of  "farmmg"  a 
Rlatement  to  tha  effect  thai  to  be 
cimiidered  "farmed"  an  area  would 
htive  lu  have  b«en  'hiatoncally  used  fur 
cropland. '  In  the  comoMnter  ■  opinion. 
Ihii  would  eliminate  the  need  for  the 
"primary  uae  '  concept  m  the  definition, 
a  concept  that  "could  be  iiihipct  to 
different  interpretationa.  ' 

OSMKF  do^'s  nwt  agref  with  these 
commenlers  Under  the  Art.  the  sperml 
prtilection  of  section  510(b)(5)  is  only 
Hpplied  to  AVFs  significant  to  fdmiing 
That  provision  requires  thHl  the  pnmar> 
use  of  the  land,  either  currently  or  in  the 
past,  be  farmins^   Inclusion  of  the  word 
"preclude  '  supports  this  mtt-rpretation 
and  wan  discussed  in  the  finHJ  House 
StTrtte  conference  report  on  H  R   2.  The 
conferees  stated.  "|t]he  phrase  not 
inlpmipt,  discontinue  or  prevent 
f-irininx  was  modified  to  not  interrupt. 
dis<  onliruie  or  pre(  hide  farming'  in  order 
to  assure  coverage  of  those  lands  which 
may  be  taken  out  of  sgncultural 
[>rodiH  t!on  in  order  to  qualify  for  a  new 
mine  fttart  on  an  alliivMl  valley  floor 
I  he  conferees  dhi  not  want  this  type  of 
I  han^e  in  land  use  to  qualify  an  alluvial 
floor  for  minins  "  H  R.  95-493,  95th 
(  .ing     1st  Sess    KM  ||uly  12.  19^)  This 
H'rttenient  indu  ates  that  there  haii  to 
have  been  pre  exislinx  fiirni  use   The 
Jeffords  disi  ussi.in  cited  earlier  lends 
additional  support  to  this  position  The 
(hrase    primary  use"  in  the  definition  of 

farnuiiK    is  intended  to  cover  those 
.-Whs  which  are  farmed  in  most  years. 
but  not  in  others  ilne  to  an 
unsatisfactory  yield,  excess  production 
or  some  other  factor  The  concepts  of 
'  primary  use  '  and  'histoncal  use"  mesh 
m  that  the  renul.itory  authority  should 
examine  the  facts  aiul  determine 
whether  the  primary  use  of  the  land  m 
the  past  had  l>een  farming 

The  ri.'^ponse  to  the  comnienters 
concern  that  a  re^uallory  authority 
ilelerniination  of  primary  use  may  be 
suti|e(  I  to  varying  interpretations  is  that 
the  potential  for  varying  inter^iretation.s 
exists  in  any  discretionary 
iielerniintition  by  the  regulatory 
authority    I'he  safegu.ird  is  that  the 
permitting  process  requires  putilic 
participation  to  assist  the  regulatory 
authority  in  making  the  decision  and. 
under  section  514  of  the  Act.  any 
adversely  affected  person  may  petition 
for  administrative  review 

One  v.ommenler,  a  landowner,  argued 
that  in  his  idse  some  meadows  are 
h.iyed  in  high  rainfall  years  (rare)  antl 
grazeil  m  years  of  low  rainfall 
(frequent)  He  asserted  that  the  proposa) 
makes  application  of  the  special 
protection  dependent  on  a  factor  beyond 


the  control  of  the  fsnn  or  ranch 

operator 

OSMRE  intanda  that  the 
determination  of  which  AVFi  are 
covered  by  the  mininij  prohibition  will 
be  made  by  the  regulatory  authority  on 
a  caae-by-cate  baiii  baaed,  in  part  on 
whether  the  primary  use  of  the  area  ia 
farming 

The  same  landowner  alao  argued  that 
to  obtain  the  special  protection,  a  crop 
would  have  to  be  harveated  Instead  of 
grazed  Such  a  forced  chanj(e  could 
affect  the  profitability  of  agricultural 
operations. 

This  rule  doet  not  require  landowners 
to  engage  in  any  practice,  profitable  or 
not.  The  final  rule  was  changed  frotn  the 
proposal  so  that  the  prohibition  will 
apply  if  the  land  is  cropped  or 
cultivated,  regordlesa  of  whether 
harvesting  occurs.  If  the  landowner 
chooses  not  to  engage  in  cropping, 
cultivation  or  harvesting,  the  protection 
of  section  515(b)(10)  of  the  Act  will  stilt 

up  ply 

t)ne  commenter  arxueti  that  AVFs 
should  be  defined  by  geological  and 
hydrulogical  parameters,  not  according 
to  the  changing  pru(  tices  of  man. 

OSMRE  agrees  in  part   Under  the  Act 
and  the  permanent  program  regulations. 
AVK  identification  and  protection  is 
related  to  geological  and  hydrologicjjl 
parameters,  includmg  the  availability  of 
water  Such  availability  may  be 
enhanced  by  irngation   However,  the 
applicability  of  the  prohibition  on 
mining  is  applied  consistent  with  the 
intent  of  Congress  that  AVFs  significant 
to  farming  not  be  mined. 

Two  landowners  were  concerned 
about  the  impact  of  mining  on 
downstream  unmmed  AVFs.  One 
asserted  that  if  a  grazed  AVF  is  mined. 
liownstream  farmed  AVF's  would  be 
li. imaged 

OSMRE  shares  the  landowners' 
concern  about  potential  damage  to 
"farmed"  AVFs  as  a  result  of  mining 
operations  on  non  "farmed"  AVFs  and 
other  areas  In  such  circumstances  the 
mining  prohibition  would  apply  The 
protection  provided  by  the  performance 
standard  at  30  CFT*  822  12(8),  which 
prohibits  mining  operations  from 
inlerrMpting.  discontinuing  or  precluding 
farming  on  .AVFs  or  causing  matenal 
damage  to  the  quality  or  quantity  of 
water  in  surface  or  underground  water 
systems  that  supply  AVFs.  is  not  limited 
by  distance  from  or  spatial  relationship 
to  the  mining;  operation.  Downstream 
effects  of  mining  operations  will  be 
considered  by  the  regulatory  authonty 
in  the  permitting  procesa. 

In  addition  to  the  comments  on  the 
definition  of  "farming"  discussed  above. 


OSMRE  received  a  large  number  of 
commenta  auggeating  apecific  language 
to  be  used  in  the  definitions  of  both 
"agricultural  activities"  and  "fanning." 
Many  of  theae  suggestiona  would  have 
had  the  effect  of  including  grazing  in  the 
definition  of  "farming."  Such  a  definition 
of  tha  yrord  "farming"  would  not  be 
consistent  with  the  statutory  language 
and  the  intent  of  Congreaa,  for  the 
reasons  discussed  above,  and  the 
commenta  were  not  accepted. 

One  commenter  suggeated  deleting  the 
phraae  "where  the  uae  ia  enhanced  or 
facilitated  by  aubirrigation  or  flood 
imgalion"  and  the  entire  last  sentence 
from  the  proposed  definition  of 
"agricultural  activities."  The  same 
commenter  wanted  to  delete  the  phrase 
"which  benefit  from  irrigation,  or 
natural  subimgation,  that  results  from 
the  increased  moisture  content  in  the 
alluvium  of  the  valley  floors  "  from  the 
proposed  definition  of  "farming."  The 
commenter  felt  that  these  changes  were 
desirable  because  the  relationship 
between  agricultural  activities  and 
irrigation  is  covered  in  the  Act. 

OSMRE  did  not  accept  these 
comments.  Because  the  relationship 
between  agricultural  activities  and 
iingation  or  natural  subimgation  is 
speafied  in  the  Act.  it  is  important  and 
appropriate  to  carry  the  relationship 
over  into  the  regulatory  definitions  for 
clanty  and  consistency. 

One  commenter  opined  that  there  was 
no  support  in  the  record  for  harvesting 
being  limited  to  mechanical  harvesting, 
nor  for  mechanical  harvesting  meaning 
not  just  "swathing."  but  also  either 
stacking  or  baling 

As  discussed  above.  OSMRE  believes 
that  the  legislative  history  supports 
excluding  grazing  from  the  definition  of 
"farming  "  Therefore,  direct  harvesting 
by  animals,  that  is,  pasturing  and 
grazing,  is  not  considered  harvesting 
under  the  rule.  Since  Congress  intended 
to  prohibit  mining  in  areas  where 
storable  winter  forage  is  produced, 
harvesting  must  consist  of  cutting 
("swathing")  and  preparing  the  crop  for 
storage  by  stacking  or  baling,  or  for 
grain  production,  placing  the  grain  in 
storage 

B  Section  701.5  Definition  of 
"materially  damage  the  quantity  or 
quality  of  water. " 

As  required  by  the  district  court  in  In 
Re  Permanent  II.  slip  op.  at  31,  and  for 
conformity  with  the  amended  definitions 
of  "agricultural  activities"  and 
"farming."  OSMRE  has  also  amended 
the  definition  of  "Matenally  damage  the 
quantity  or  quality  of  water"  by 
substituting  the  term  "farming"  for  the 
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term  "agricultural  activities."  The 
revised  definition  reads  as  follows: 

Materially  damage  the  quantity  or  quality 
of  water  means,  with  respect  to  alluvial 
valley  floors,  to  degrade  or  reduce  by  surface 
coal  mining  and  reclamation  operations  the 
water  quantity  or  quality  supphed  to  the 
alluvial  valley  floor  to  the  extent  that 
resulting  changes  would  significantly 
decrease  the  capability  of  the  alluvial  valley 
floor  to  support  farming. 

The  final  definition  is  unchanged  from 
the  proposed  rule.  Based  on  OSMRE's 
previously  discussed  review  of  the 
statutory  language  and  legislative 
history  of  the  Act  to  include  only 
farming  and  not  ranching,  and  the 
decision  of  the  district  court  in  In  Re: 
Permanent  II,  the  material  damage 
finding  required  by  section  510(b)(5)(B) 
of  the  Act  applies  only  to  AVFs  which 
support  "farming."  Therefore,  the 
definition  of  material  damage  should  be, 
and  is,  limited  to  decreases  in  the 
capability  of  those  AVFs  to  support 
"farming"  instead  of  all  "agricultural 
activities."  The  result  of  this  change  is  to 
eliminate  the  mining  prohibition,  but  not 
the  protection  under  section 
515{b)(10)(F)  of  the  Act.  for  AVFs 
primarily  used  for  non-farming 
agricultural  activities  such  as  grazing 
which  were  covered  under  the  previous 
rule. 

One  commenter  suggested  that  the 
definition  of  material  damage  should 
relate  to  the  premining  condition  of  the 
land,  which  can  be  documented  and 
compared,  and  recommended  defining 
material  damage  in  terms  of  adverse 
impacts  on  pre-existing  vegetation  or 
changes  limiting  the  adequacy  of  water 
for  irrigation. 

OSMRE  did  not  accept  this  comment 
because  it  is  not  tied  to  the  protection 
provided  by  section  510(b)(5)  of  the  Act. 
The  material  damage  finding  required 
by  section  510(b)(5)(B)  of  the  Act  applies 
only  to  AVFs  which  support  "fanning." 
The  definition  of  material  damage 
should  be,  and  is,  limited  to  decreases  in 
the  capability  of  those  AVFs  to  support 
"farming"  instead  of  all  "agricultural 
activities"  or  pre-existing  vegetation.  To 
the  extent  that  mining  would  limit  the 
adequacy  of  water  for  for  irrigation,  the 
capability  of  the  AVF  to  support  farming 
would  most  likely  be  decreased. 

One  commenter  was  concerned  that 
use  of  the  term  "alluvial  valley  floors"  in 
30  CFR  785.19{e)(2){ii)  and  822.12(a)(2) 
could  give  the  erroneous  impression  that 
all  AVFs,  not  just  those  significant  to 
farming,  are  subject  to  the  regulatory 
requirements  of  section  510(b)(5)  of  the 
Act.  The  commenter  suggested  that 
OSMRE  preclude  any  possible  confusion 
by  providing  a  clear  statement  in  the 
final  rule  to  the  effect  that  the  use  of  the 


term  "alluvial  valley  floors"  in  the  cited 
regulations  refers  only  to  "farmed" 
AVFs. 

The  protection  provided  by  the 
definition  of  "materially  damage  the 
quantity  or  quality  of  water"  is  clearly 
limited  to  those  areas  whose  primary 
uses  are  or  have  been  farming. 
Therefore,  no  further  clarification  in  the 
regulations  is  necessary. 

C.  Section  785.19(b)  Applicability  of 
statutory  exclusions 

Revisions  also  were  needed  to 
conform  existing  30  CFR  785.19(b)  to  the 
proposed  definition  of  "agriodtural 
activities"  and  "farming."  Section 
785.19(b)(2)  is  unchanged  from  the 
proposed  rule  and  provides  for  mining 
on  AVFs  under  two  of  the  section 
510(b)(5)  statutory  exclusions  described 
above.  The  first  exclusion  applies  to 
undeveloped  rangelands  which  are  not 
significant  to  farming;  the  second 
exclusion  applies  to  mining  when  the 
regulatory  authority  finds  that  mining 
activities  would  affect  farming  of  "such 
small  acreage  as  to  be  of  negligible 
impact  on  the  farm's  agricultural 
production."  Final  $  785.19(b)(2)(ii) 
requires  the  regulatory  authority  to  base 
its  determination  of  whether  an  impact 
was  "negligible"  on  the  relationship 
between  the  loss  of  production  from  the 
affected  farmland  areas  to  the  farm's 
total  agricultural  production  over  the  life 
of  the  mine. 

This  final  provision  includes  several 
changes,  but  remains  very  similar  to  the 
1983  final  rule.  Because  this  paragraph 
deals  with  the  impact  of  surface  coal 
mining  on  "farming"  and  the  final 
definition  of  "farming"  does  not  include 
the  use  of  AVFs  for  grazing,  OSMRE  has 
deleted  the  reference  to  grazing  in 
S  785.19(b)(2)(ii).  Further,  because  the 
use  of  AVFs  for  hay  production  falls 
within  the  final  definition  of  "farming" 
as  previously  discussed,  this  paragraph 
has  been  reorganized  and  the  term 
"hayed  AVF  area"  deleted. 

Two  other  editorial  changes  also  have 
been  made  for  clarity  and  consistency 
with  the  final  definition  of  "farming." 
First,  the  word  "total"  has  been  added 
as  a  modifier  to  the  term  "agricultural 
production"  to  emphasize  that  the  basis 
by  which  any  impact  is  measured  is  a 
farm's  total  agricultural  production. 
Second,  the  phrase  "vegetation  and 
water  of  the  developed  grazed  or  hayed 
alluvial  valley  floor  area"  has  been 
changed  to  "farmland  areas"  because 
the  former  could  be  construed  to  be 
related  to  areas  which  are  not  farmed 
under  the  final  definition  of  "farming." 
The  use  of  "farmland  areas"  is 
consistent  with  terms  found  in  existing 
§  785.19(b)(3). 


One  commenter  suggested  that 
§785.19(b)(2)(i)  should  begin  "Any 
farming  on  the  irrigated  or  naturally 
subirrigated  AVF  *  *   •"  rather  than 
just  "Any  farming  on  the  AVF  *   '   *." 

This  comment  was  not  accepted,  it  is 
not  necessary  to  insert  "irrigated  or 
naturally  subirrigated"  in  the 
subparagraph  since  the  words  are 
already  present  in  the  definition  of  AVF. 

One  commenter  was  concerned  about 
the  use  of  the  term  "agricultural 
production"  in  two  places  in 
§  785.19{b)(2)(ii).  The  commenter 
believed  that  the  term  is  intended  to 
mean  "farming"  production  and 
suggested  that  OSMRE  clearly  state  this 
in  the  final  rule.  A  second  commenter 
also  opposed  comparing  impact  on 
"farmed"  AVFs  to  total  agricultural 
production  because  to  do  so  would 
allow  inclusion  of  thousands  of  acres  of 
non-AVF  land,  diluting  the  relative 
impact  of  mining  on  the  AVFs.  This 
commenter  urged  that  the  determination 
of  impact  should  compare  "farmed' 
AVFs  to  "the  production  of  only  the 
AVF  portion  of  the  farm  or  ranch."  In 
contrast,  one  commenter  found 
"considerable  support"  in  the  legislative 
history  for  the  position  that  the  imp.3rt 
of  mining  should  be  based  on  total 
agricultural  production,  not  on  the 
impact  to  areas  solely  used  for  farming. 
Another  commentor  objected  to  the 
insertion  of  the  word  "total"  as  an 
unwarranted  deviation  from  the 
statutory  language. 

In  applying  the  statutory  exclusion  of 
section  510(b)(5)(A)  of  the  Act.  which 
also  uses  the  term  "agricultural 
production."  OSMRE  has  consistently 
interpreted  the  comparison  to  consist  of 
the  relative  importance  of  the  affected 
"farmed"  AVF  on  the  entire  farming 
operation.  For  this  reason.  OSMRE 
added  the  clarifying  adjecbve  "totnl    to 
"agricultural  production"  m  this 
paragraph.  The  need  for  clarity  in  this 
instance  is  demonstrated  by  the  above 
comments.  Because  the  fanned  AVF 
may  contribute  a  very  critical  element 
(stored  forage)  from  a  small  portion  of 
the  total  acreage,  the  comparison  must 
be  to  the  agricultural  unit  as  a  whole 
including  non-AVF  areas. 

Several  commenters  argued  that  the 
phrase  "vegetation  and  water  of  the 
developed,  grazed  or  hayed  AVF  area  ' 
should  not  be  changed  to  "farmland 
areas"  because  to  do  so  would  ignore 
the  importance  of  water  to  production 
and  restrict  the  measurement  of 
importance  of  the  mined  AVF  area  to 
the  farm's  production  to  the  acreage 
disturbed.  One  commenter  objected  to 
"farmland  areas"  because  he  believed 
the  resources,  i.e.,  water  and  vegetation. 
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rather  than  the  land  area  are  the 
important  ekemenla  of  AVF«. 

OSMRE  does  not  ■gr««.  The  exception 
tn  the  Act  forciM«a  on  the  Impact  on 
aKTicultural  production  of  the 
interruption  of  fanning  on  the  AVF  It  ii 
not  neceasary  to  specify  the  Interrupted 
element*,  iuch  as  water  or  vef(«tation. 
Reference  to  water  and  vef^etation  was 
deleted  beca\u«  it  couid  be  conjtrued  as 
applying  to  ar»a*  not  "fanned."  Because 
this  paragrapfa  deals  with  the  impact  of 
lurface  (»al  mining  on  "farming."  and 
the  final  definition  of    farming"  does  not 
include  the  use  of  AVTs  for  grazing,  the 
reference  to  grazing  was  deleted  from 
the  paragrmph.  Also,  since  the  ua«  of 
AVFs  for  hay  production  falls  within  the 
dermilion  of    farming. "  the  term  "hayed 
AVF  area  '  ta  not  necessary  and  has 
lj«en  deleted. 

One  commenler  was  concerned  about 
the  impact  of  the  proposed  definitions  in 
terms  of  reclamation  requirements.  In 
the  commenter  s  opinion,  it  may  not  be 
•ufricteni  to  retjuire  that  a  previously 
grazed  or  hayed  AVF  simply  be 
reclauned  to  a  suitable  postmining  land 
use.  It  may  b«  more  appropnate  to 
require  rt»sti>ration  of  tha  essential 
hydrologic  functions  of  the  AVF 

OSMRK  agrees    I"he  reclamation 
p«'rforman<;e  standards  found  in  30  CFR 
H22  11  rwquire  the  re-establishment  of 
the  essential  hydrulogic  functions  of  an 
AVF  within  the  permit  area,  as  well  as 
the  preservation  of  those  functions 
outside  the  permit  area.  This 
performance  standard  is  unchanged  by 
the  adoption  of  this  final  rule 

Four  comm«'nters  were  cone  emed 
about  how  the  determination  of 
negligible  impact  is  to  be  made  All 
opposed  measunng  the  impact  of  mining 
over  the  life  of  the  mine  They  l)elieved 
that  the  use  of  a  long  penod  of  time, 
such  as  the  life  of  a  mine  (whu  h  may 
BKceed  40  years),  as  opposed  to  the 
l)ond  liability  penod  (a  minimum  of  ten 
years)  or  annual  measurement,  would 
result  in  more  "farmed"  AVFs  being 
mined  with  the  p<J8sible  concomitant 
elimination  of  farms 

OSMRE  believes  that  a  time  frame 
needs  to  be  defined  to  measure  the 
impact  and  that  the  expected  life  of 
mine  is  the  most  reasonable  and 
accurate  one  Consideration  of  impacts 
over  such  an  extended  penod  will 
reduce  errors  In  measurement 
associated  with  normal  expected 
fluctuation*  In  a  farm's  annual  output 
The  foregoing  notwithstanding.  OSMRE 
intends  that  a  primary  critenon  to  be 
applied  by  the  regulatory  authority  in 
determining  the  impact  of  mining  on 
farming  operations  on  AVFs  is 
preservation  of  the  viability  of  the 
fanning  operation.  This  position  la 


consistent  with  the  intent  of  Congress. 
Therefore,  the  determination  should  be 
made  on  a  case-by-case  basis.  The 
regulatory  authonty  does  have  the 
flexibility  to  adopt  a  shorter  time  frame 
if.  based  on  local  conditions,  impoaition 
of  such  a  provision  is  no  lets  effective 
than  this  rule  or  if  the  regulatory 
authonty  wishes  to  establish  more 
stringent  protections. 

Final  i  785.19(b)(3)  is  unchanged  from 
the  proposed  rule  and  defines  a  farm  as 
a  land  unit  on  which  farming  is 
c<mducted.  The  requirements  of  this 
section  are  the  same  as  those  In  the 
suspended  rule  except  that  the  term 
"farming"  has  been  subatituted  for  the 
term  "agncultural  activities."  This 
revision  has  been  made  to  conform  this 
paragraph  with  section  510(b)(5)  of  the 
Act.  as  well  as  with  the  final  defmition 
of  "farming  " 

D.  Section  7SS.19(d)(2)(i)  InformaUon  on 
the  caaenUal  hydrologic  functions  of 
alluvial  valley  floors 

The  district  court  in  In  Re:  Permanent 
II.  slip  op  at  38-40,  remanded  30  CFR 
785  19(d){2)(i)  to  the  Secretary  to  provide 
guidance  to  operators  and  regulatory 
authonties  as  to  what  type  of 
Information  was  required.  Section 
785.19(d)  (2)  and  (3)  of  the  1979  mle»  had 
Included  specific  information 
requirements  to  descnbe  the 
characteristics  which  support  the 
easential  hydrologic  functions  of  alluvial 
valley  floors.  Those  specific  information 
requirements  has  been  deleted  from 
I  785  19(d)  when  if  was  revised  in  1983. 
The  appeals  court  "afTirm|ed]  the 
remand  so  that  the  Secretary  may 
provide  appropriate,  official  guidance  to 
the  operators  and  regulatory  authorities, 
or  conversely,  explain  why  such 
guidance  Is  not  needed.  NWF  v  Model. 
at  731. 

The  special  protections  afforded  to 
AVFs  by  the  Act  are  described  in  two 
sections:  Section  510(b)(5)  prohibits  a 
regulatory  authority  from  approving  a 
permit  unless  the  applicant  submits 
information  which  affirmatively 
demonstrates  that  certain  protections  to 
farming  on  AVFs  are  provided.  Section 
515(b)(10)(r)  requires  the  preservation 
throughout  mining  and  reclamation  of 
the  "essential  hydrologic  functions"  of 
AVFs.  In  section  515(b)(10)(Fl  the 
Congress  identified  special  protections 
to  l>e  afforded  all  AVFs  independent  of 
the  protections  for  farming  on  alluvial 
valley  fioora  provided  by  section 
510(b)(5). 

The  court  of  appeals  upheld  the 
Secretary's  view  that  the  protection  of 
essential  hydrologic  functions  extended 
to  all  alluvial  valley  floon  rather  than 
juat  those  significant  to  farming.  The 


court  stated  that  "it  seema  entirely 
plausible  *  *  *  that  Congren 
intended  *   *   *  to  protect  all  alluvial 
valley  floora  in  arid  and  semi-arid  areas 
with  a  performance  standard  while  also 
providing  special  protection  at  the 
permit  stage  for  thoae  alluvial  valley 
Hoors  significant  to  fanning."  f'fWF  v. 
Model  at  747.  The  court  went  on  to  say 
that  "(ajlthough  the  legialative  history 
cited  by  Industry  clearly  supports  the 
notion  that  Congreas  intended  special 
protection  for  farma  dependent  on 
alluvial  valley  floor*,  it  does  nothing  to 
refute  the  notion  that  other  alluvial 
valley  floors  are  alao  subfect  to 
protection,  albeit  not  at  the  permitting 
atage. "  (Emphasis  added.)  Thia  is 
consistent  with  the  fact  that  the  Act 
requires  no  permitting  information  on 
the  esaential  hydrologic  functions  of 
AVFs. 

Although  the  Act  does  not  require  any 
permit  information  on  esaential 
hydrologic  functions,  and  does  not 
require  the  Secretary  to  further 
elaborate  or  "flesh  out"  this 
performance  standard,  it  remains  within 
the  Secretary's  discretion  to  add 
conesponding  permit  information 
requirements.  NWF  v.  Model,  at  734-5. 
Therefore.  OSMRE  has  decided  to 
continue  to  require  permit  information 
relative  to  preserving  and  reestablishing 
the  easential  hydrologic  functions  of  all 
AVFs.  The  information  requirement 
found  in  this  final  rule,  which  differs 
from  that  required  under  the  1979  and 
1983  rules,  is  described  below. 

In  the  1979  rules  OSMRE  regulated  the 
protection  of  essential  hydrologic 
functions  In  three  ways:  First,  by 
promulgating  at  30  CFR  701.5  an 
extensive  definition  of  "essential 
hydrologic  fiinctions"  which  read  as 
follows: 

"EstenLaJ  hydrologic  function*  meana  tba 
role  of  on  alluvial  valley  floor  in  collecting, 
■toring.  regulating,  and  making  tba  natural 
flow  of  surface  or  ground  water,  or  both, 
oaefully  available  for  agricultural  activities 
by  reason  of  the  ralley  floor's  topographic 
potiUoa  the  landscape  and  the  physical 
properties  erf  its  underlying  material*.  A 
conibtnation  of  th«*e  functions  provides  a 
water  supply  during  extended  periods  of  low 
predpi  tattoo. 

(a)  The  role  of  the  valley  floor  in  collecting 
water  include*  accumulating  ninofT  and 
discharge  from  aquifsn  in  sufficient  amount* 
to  make  the  water  available  at  the  alluvial 
valley  floor  greater  than  the  amount  available 
fro«n  direct  precipitation. 

(b)  The  role  of  the  aDuvial  .  alley  floor  in 
tionng  water  tnvotvea  limiting  the  rate  of 
diacharge  of  surface  water,  holding  moisture 
in  soil*,  and  holding  yound  water  in  porous 
material*. 

(c)(1)  The  role  of  the  alluvial  valley  floor  in 
regulating  the  aatural  flow  of  surface  water 


reault*  from  th«  characteristic  coofigaralioa 
of  the  channel  flood  plain  and  adjacent  low 
ten-ace*. 

(2)  The  role  of  the  alluvial  valley  floor  in 
regulating  the  natural  flow  of  ground  water 
results  from  the  propei  tie*  of  the  aqtrffer* 
whkfc  ooetrol  teflow  and  outflow. 

(d)  The  role  dl  the  allevia]  valley  floor  in 
saakkig  water  aaehiUy  available  for 
ay-icultural  activities  re*ulu  from  the 
exiateace  of  flood  plain*  artd  terrace*  where 
•urface  and  ground  water  can  be  provided  in 
■ufficieni  quantitie*  to  support  the  growth  of 
agnculturally  useful  plants,  from  Iha  pre*ence 
of  earth  materials  suitable  for  the  jirowth  of 
agricolturaily  asefnl  plants,  from  the  temporal 
and  physical  diatribetioii  of  water  making  it 
accessible  to  plants  throaghout  the  crHica) 
phase*  of  the  growth  cyde  either  by  flood 
ungatioo  or  by  sufaiiTi«Btica.  frara  the  Bataral 
control  of  allavial  valley  fioors  ia  timitii^ 
deitructive  extremes  of  stream  discharge, 
and  from  the  *ro*ional  stability  of  earth 
material*  raitable  for  the  growth  of 
agricofterafhr  neefnl  plants."  (44  PR  15J14. 
March  U.iaiT^ 

Second,  by  promolgating  a 
performance  standard  at  30  CFR  822.11 
requiring  the  pi^servation  or 
reeitabbskment  of  the  geologic, 
hydrologic  and  biologic  characteristics 
that  support  those  fmictlons.  In  the 
pertinent  part  that  standard  read  as 
follows: 

"(a)  Surface  coal  mining  and  reclamation 
operations  shall  be  conducted  to  preserve 
*  *  *  the  essential  hydrologic  functions  of 
aBurial  vaHey  floor*  not  within  an  affected 
area  oy  naintaining  flioae  geologic 

hychoiogic  and  biologic  charadertatica  that 
•upporl  thaaa  haKtioaa. 

(b)  Surfaca  coal  sBkitng  and  redaoMtiaa 


oyoratiaaa  akall  be  cowdMCtad  to  raaelahhah 
'  *  '  the  ***«ntial  hydrologic  function*  of 
alluvial  valley  floors  within  an  aSected  area 

*  *  *  by  reconstructing  thoae  geologic. 
hydrologic  and  biologic  characteristics  that 
support  those  ftmctions. 

|c)  Tba  rhararteristici  that  support  the 
essential  hydrologic  functions  of  allavial 
valley  floor*  are  thoae  in  30  CFR  785.19(d)(3) 

*  *  '."t44FRl546<KMacblX1979). 

And  third,  by  promulgating,  at  30  CFR 
785.19(d),  permit  infonoatioa 
requirements  to  describe  those 
characteristics.  (44  FR  15375-6,  March 
13. 1V7%). 

Ia  19B3.  O^fRE  revised  the  AVF  mles 
with  respect  to  essential  hydrologic 
functions  in  four  ways:  First  the 
definitioa  of  "essential  hydrologic 
functkms"  was  shortened  and  simpHfied 
to  read  as  foDowr 

TsaenO'at  hydrologic  functions  meana  the 
role  of  an  attuvial  valley  floor  in  collecting, 
storing,  regiitating,  and  making  the  natural 
flow  of  surface  or  groond  water,  or  both. 
uooMty  avaOabl*  for  agricahHral  acthritie* 
by  leaaon  of  the  valley  floor's  tapoyaphk 
pooitkM.  tba  lasulacape.  nA  tke  physical 
propaitiaa  of  it*  nadarlying  aaatoriala.  A 
combinatioa  of  these  functions  provkie*  a 


water  supply  dtuing  extended  periods  of  low 
precipitation." 

Second,  the  {  822.11  performance 
standartls  were  rewritten  to  relate 
directtjr  to  protection  of  the  essentia/ 
hydrologic  functions,  rather  than  to  the 
"geologic,  hydrologic.  and  biologic 
characteristics  that  support  those 
functioDs."  In  pertinent  pari  1822.11 
was  revised  to  read  as  follows: 

(a)  The  operator  *  *  *  shall  minimize 
disturbance*  to  the  hydrologic  balance  by 
preserving  *  *  *  the  essential  hydrologic 
functions  of  an  alluvial  valley  floor  not  within 
the  permit  area. 

(b)  The  operator  *  *  *  shall  minimize 
disturbances  to  the  hydrologic  balance  within 
the  permit  area  by  reeslahliahing  *  *  *  the 
essential  hydrologic  function*  of  alluvial 
valley  floors. 

Third,  former  paragraph  1 822.11(c) 
containing  the  cross  reference  to 
S  785.19(d)(3).  which  specified  the 
detailed  information  requirements  to 
describe  those  "geologic  hydrologic 
and  biologic"  diaracteristics,  was 
removed.  (48  FR  29620,  June  28, 1963) 

And  foiMh.  the  1 7a5.19(d]  permitting 
requiremeota  were  revised.  That 
revision  removed  (1)  the  detailed 
information  requirements  previously 
contained  in  i  78&.19(d)(2).  which 
primariiy  related  to  the  use  of  an 
alluvial  valley  floor  for  fanning;  and  (2) 
i  7a5.19(dK3).  which  required  detailed 
information  describing  those  geologic 
hydrologic  and  biologic  characteristics 
necessary  to  support  the  esaential 
hydrologic  functions.  See  48  ¥R  29820 
(June  28, 1983).  The  1983  revision  of 
I  785.19(dK2Ki)  did  retain,  however,  the 
requirement  for  detailed  snrvey  and 
baseline  data  to  determine  thoae 
characteristica  of  alluvial  valley  floors 
necessary  to  preserve  the  essential 
hydro lo^  functions,  but  did  not  specify 
what  those  surveys  and  baseline  data 
should  address. 

In  iu  Octc^er  1. 1984.  decision,  the 
district  court  in  In  Re:  Permanent  11 
remanded  1 78&.19(dK2)(i]  to  the 
Secretary  to  provide  gi^ance  as  to 
what  type  of  infonnatioo  Would  satisfy 
this  reqairement  in  the  absence  of 
previous  S  785.19(d)(3).  Slip  op.  at  39-4a 
Although  the  court  of  appeals  noted  the 
deletions  of  both  1 7a5.19(dK2)  and 
S  785.19(d)(3)  (ATUTv.  HodeJ.  at  729. 
note  51).  only  the  deletion  of  previous 
S  785.19(dK3).  which  specified  permit 
information  requirements  to  describe 
those  characteristics  which  support  the 
essential  hydrok)^  functions,  was  the 
sub)ect  to  the  dis^ict  court  remand 
llierefore.  the  scope  of  this  rulemaking 
is  limited  to  providing  the  necessary 
degree  of  guidance  as  to  what 
information  most  be  submitted  on  tibc 
permit  application  to  describe  the 


essential  hydrologic  functions  of  alhivia' 
valley  floors,  and  to  explaining  the 
deviation  from  the  requirement*  of 
5  785.19(d)(3)  of  the  1979  rules  Since  the 
1983  changes  to  the  information 
requirements  contained  in  {  785.19(dM2) 
of  the  1979  rules  were  not  related  to  the 
characterishcs  supporting  essential 
hydrologic  functions,  and  were  not 
covered  by  the  district  court  remand, 
this  rule  does  not  address  them. 

In  light  of  the  court  of  appeals 
decision  upholding  the  distrid  court 
remand  of  f  785.19(d)(2)fi)  to  the 
Secretary  the  farther  guidance.  OSKfKE 
has  reconsidered  the  requirements  of 
that  section  and  has  made  a  substantial 
revision.  Since  this  rule  addresses  those 
permit  applicaticm  information 
requirements  necessary  for  a  regulatory 
authority  to  determine  projected 
compliance  with  the  performance 
standards,  the  information  requirement 
is  structured  to  support  (he  definition  of 
essential  hydrologic  functions  at  30  CFR 
701.5  and  the  performance  standard 
requiring  their  protection  at  30  CFR 
822.11,  as  they  exist  today.  Since  the 
performance  standard  no  longer  is 
written  in  terms  of  the  charactenstic* 
which  support  the  esaential  hydrologic 
functions,  it  is  inappropriate  to  return  to 
the  information  requirements  previously 
contained  in  {  785.19(d)(3).  which  was 
written  in  terms  of  those 
"characteristics."  Instead,  final 
§  785.19(d)(2Ki)  is  structured  to  reflect 
the  revised  definition  of  essential 
hydrologic  functions  and  the 
performance  standard  requiring  du^ct 
protection  or  restoration  of  those 
functions. 

Final  $  785.19{d)(2Xi)  expands  upon 
the  1983  rule  and  identifiet  those 
specific  requirements  for  AVF 
information  that  must  be  included  in  a 
permit  application.  It  requires  the 
applicant  to  include  in  the  applicatioD 
specified  information  on  essential 
hydrologic  functions  al  the  AVF.  An 
editorial  change  has  been  made  to  th« 
&nal  rule  in  response  to  a  comment  The 
word  "evaluate"  has  been  substituted 
for  the  word  "identify"  in  the  proposed 
sentence  that  began.  "The  information 
required  by  this  subparagraph  shall 
identify  those  factor*  which  contnbnte 
.  .  ."  Use  of  the  word  "evaluate"  mwe 
accurately  conveys  the  nature  of  the 
information  to  be  submitted.  The 
applicant  shall  not  just  identify  the 
factors  involved,  but  shall  also  evaluate 
their  effects  and  interactions. 

O&JtRE  believes  diat  the  detailed 
taoguage  added  to  final 
S  785.19(d)r2)fiXA)  dtroo^  P).  although 
different  from  the  information  required 
mder  I  78S.19(d)(3)  of  the  March  13. 
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lff?9  rule   prnvul*'*  the  necessary 
guularn  f»  In  i)p»»rslor»  and  regulatory 
authorities,  consistent  with  the  revised 
definition  und  perforniante  standards. 
This  final  rule  hds  an  emphasis  different 
from  the  mrt-l  nile,  which  r.untained 
requireinfn!s  to  pro^ule  information  on 
those  charHi.teristus  of  AVKs  ne<:e«8Hry 
to  support  their  essential  hydrolo«ic 
functions  OSMRF.  has  made  this  chanj^e 
since  the  performance  standard  is  no 
longer  strui  tured  around  those 
characteristics,  but  is  now  built  around 
the  essenlirtl  hydroloRic  functions 
themselves,  and  those  factors  related  to 
the  AVF  that  contnbute  to  them 
Therefore  OSMRK  has  revised  30  V.hH 
785  :9(dl(2)(il(A)  through  (D)  as 
described  below  to  specify  those 
functions  of  AV'Ks  for  which  information 
IS  required  m  a  permit  application. 

Paragraph  .A  is  identical  to  the 
proposed  nile  and  requires  a  description 
of  those  factors  ctintributing  to  the 
collection  of  water  within  the  AVF.  such 
as  the  amount,  rate  and  frequency  of 
rainfall  and  runoff,  surface  roughness, 
slope  and  vegetative  cover,  infiltration 
and  evaptitranspiration,  relief,  and  slope 
and  density  of  (irainago  channels 

Paragraph  B  is  Identical  to  the 
proposed  rule  and  requires  a  description 
of  those  fai  tors  contributing  to  stonng  of 
water  within  the  AVF,  such  as 
permeability,  infiltration,  depth  and 
direction  of  ground  water  How  porosity, 
and  water  holding  capacity 

Paragraph  ("  is  identical  to  the 
proposed  rule  and  requires  a  description 
of  those  factors  contributing  to 
regvilation  of  the  (low  of  surface  and 
ground  water  within  the  AVF.  such  as 
longitudinal  profile  and  slope  of  the 
valley  and  channels,  the  sinuosity  and 
cross  sections  of  the  channels, 
interchange  of  water  between  streams 
and  associated  alluvial  and  bedrock 
aquifers,  and  rates  and  amount  of  w,ili."r 
supplied  by  the  aquifers 

Paragraph  U  is  identical  to  the 
proposed  rule  and  requires  a  description 
of  those  factors  contntniting  to  the 
availability  of  water  in  the  AVF",  such  as 
the  presence  of  fioodplains  and  terraces 
suitable  for  agricultural  activities 

One  commenter  objected  to  OSMRFs 
decision  to  continue  to  require  permit 
information  relative  to  preserving  and 
re-estahliahiny  the  essential  hydrtilogic 
functions  of  AVFs  The  commenter  felt 
that  the  decision  represents  an 
unwarranted  broadening  of  30  ChK 
785  19(d)(2)(i).  which  seeks  only 
information  required  to  determine  what 
IS  necessary  to  "preserve"  the  essential 
hydrologic  functions  In  the  commenter  s 
view,  section  515(b)(10){F)  of  the  Act 
speaks  only  in  terms  of  'preserving  ' 
essentia!  hydrologtc  functions;  therefore, 


to  speak  of    preserving  and  re- 
establishing" goes  beyond  the  intent  of 
Congress 

OSMRF.  has  not  changed  the  final  rule 
preamble  to  respond  to  the  commenter's 
concern.  The  words  "and  re- 
establishing" are  intended  to  convey  the 
idea  that  disruption  of  the  essential 
hydrologic  functions  of  the  AVFs  being 
mined  is  not  precluded  by  the  final  rule. 
This  usage  parallels  the  existing 
performance  standards  in  30  CFR  822  11, 
which  address  the  preservation  of  the 
essential  hydrologic  functions  of  AVFs 
outside  the  permit  area  and  the  re- 
establishment  of  those  functions  within 
the  permit  area  This  final  rule  is 
supported  by  the  legislative  history  of 
the  Act  which  recognizes  that  the 
essential  hydrologic  functions  of  the 
actual  operating  area  of  a  mine  will  be 
dewatered  dunng  mining  (H.  Rept.  9S- 
218.  95th  Cong..  Ist  Sess.  110  (1977)). 

One  commenter  was  dissatisfied  with 
the  proposal  and  indicated  that  the 
preamble  spent  a  great  deal  of  time 
explaining  its  change  of  the  term 
"characteristics"  to  "factors."  without 
remedying  the  problem  which  the 
district  court  identified  with  the 
previous  rule,  namely,  that  the  detailed 
requirements  of  the  1980  rules  of  30  CFR 
785  19(d)(3)  and  822.11(c)  were  dropped 
without  adequate  explanation.  In  the 
commenter's  opinion,  the  proposed  rule 
and  preamble  fail  to  explain  why 
OSMRE's  new  list  of  "factors  "  is  better 
than  the  more  detailed  previous  list  of 
charactenstlcs.  The  commenter  noted 
that  the  1983  rule  was  remanded  In  part 
because  the  Secretary  did  not  explain 
why  ;he  previously  needed  information 
was  no  longer  necessary  This 
commenter  and  two  others  urged  a 
reinstatement  of  the  1979  rule 

In  contrast,  another  commenter 
argued  that  OSMRE  had  gone  too  far 
The  ctimmt'iiter  believed  that  the 
specification  of  information  to  be 
included  in  permit  applications  is  an 
unwarranted  intrusion  into  the  role  of 
the  regulatory  authonties  and  an  unwise 
limitation  on  their  fiexibility  The 
commenter  recommended  that  the  final 
rule  leave  the  decision  on  what 
information  is  to  be  submitted  to  the 
discretion  of  the  regulatory  authority 

OSMRE  did  not  accept  these 
comments.  First  of  all,  the  performance 
standard  is  no  longer  what  it  was  in 
lt)79  and.  therefore,  it  would  be 
inappropriate  to  build  permit 
information  requirements  around 
charactenstics  that  are  not  necessarily 
part  of  the  performance  standard.  On 
the  other  hand,  while  it  is  true  that  the 
Act  requires  no  permit  information  on 
essential  hydrologic  functions,  and  the 
appeals  court  noted  that  essential 


hydrologic  functions  are  not  provided 
the  same  level  of  protection  at  the 
permitting  stage  as  farmed  AVFs  (XWF 
V  liodel  at  746-7),  OSMRE  believes  it  is 
necessary  that  an  evaluation  of  the 
essential  hydrologic  functions  for  all 
AVFs  be  contained  in  the  permit 
application  so  that  the  impact  of  mining 
and  the  effectiveness  or  reclamation  can 
be  evaluated.  Thus,  the  rule  is  not  an 
unwarranted  intrusion  into  State 
authority  The  word  "factor"  is  used 
rather  than  the  word  "characteristic  '  to 
be  more  consistent  with  the  revised 
performance  standard  and  make  clear 
that  it  it  the  essential  hydrologic 
functions  themselves  that  are  to  be 
described  rather  than  the  characteristics 
of  the  valley  that  supports  those 
functions. 

One  commenter  argued  that  the 
specific  permit  information  requirements 
in  30  CFR  785.19(d)(2)(i)  should  include 
information  on  the  quality  of  water  in 
the  AVF  because  water  quality  is  an 
integral  part  of  essential  hydrologic 
functions.  The  commenter  suggested 
adding  a  subparagraph  (E)  to  describe 
factors  contributing  to  the  quality  of 
water  in  the  AVF,  including  descriptions 
of  premining  quality  of  surface  water 
and  of  contributing  groundwater 
aquifers. 

OSMRE  considered,  but  did  not  adopt, 
the  suggeation  to  include  water  quality 
information  requirements  in  this  rule. 
Because  water  quality  information  for 
surface  water  and  groundwater  is 
required  for  both  surface  and 
underground  mine  permits  in  other  parts 
of  the  permanent  regulatory  program  (30 
CFR  780  21  and  784.14  respectively), 
adoption  of  the  suggestion  would  be 
unnecessanly  duplicative, 

FJTects  in  Federal  Program  States  and  on 
Indian  Lands 

The  final  rules  are  applicable  through 
cross-referencing  in  those  States  with 
Federal  programs.  This  includes 
California,  Georgia.  Idaho. 
Massachusetts,  Michigan.  North 
Carolina.  Oregon.  Rhode  Island.  South 
Dakota,  Tennessee,  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  Parts  905.  910,  912.  921. 
922,  933.  937,  939,  941.  942.  and  947. 
respectively.  The  rule  will  also  apply 
through  cross-referencing  in  30  CFR  Part 
750  to  surface  mining  and  reclamation 
operations  on  Indian  lands.  In  the 
proposal,  OSMRE  specifically  requested 
comment  as  to  whether  unique 
conditions  exist  in  any  of  these  Federal 
program  States  or  on  Indian  lands  which 
should  be  reflected  either  as  changes  to 
the  national  rules  or  as  State-specific 
amendments  to  any  or  all  of  the  Federal 


programs  or  the  Indian  lands  program. 
No  commentt  were  received  in  response 
to  this  request 

Kffects  of  the  Rale  on  State  Programs 

FoUowtag  piuimiligation  of  this  rate. 
OSMR£  wiU  rmiiwte  Stale  proytnns  to 
detcmiiu  wiaether  any  changes  in  these 
programs  will  be  neGcsaary.  If  toe 
Director  determines  tbftt  any  SUte 
program  provisions  should  be  amended 
to  be  made  no  less  effective  than  the 
revised  Federal  rufes,  the  intfividual 
States  will  be  notified  in  accordance 
with  the  provisions  of  30  CFR  732.17. 

in.  Procedural  Matters 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  DOI  has  examined  these  final 
rules  according  to  the  criteria  of 
Executive  Order  12291  (February  17, 
1981)  and  has  determined  that  these  are 
not  major  rules  within  the  standards 
established  by  the  Executive  Order  and, 
therefore,  no  regulatory  impact  analysis 
is  required.  The  DOI  has  also 
determined,  pursuant  to  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq.,  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  does 
not  distinguish  between  small  and  large 
entities.  The  economic  effects  of  the 
proposed  rule  are  estimated  to  be  minor 
and  no  incremental  economic  effects  are 
anticipated  as  a  result  of  the  rule. 

Federal  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U,S.C. 
3501  et  seq.  and  assigned  clearance 
number  1029-0040.  Public  reporting 
burden  for  this  information  is  estimated 
to  average  120  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Clearance 
Officer,  OSMRE.  Washington,  DC  20240; 
and  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1029-0040)  Washington,  DC  20503. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  an 
environmental  assessment  (EA)  on  the 
impacts  on  the  human  environment  of 
this  rulemaking  and  has  made  a  finding 
that  the  final  rule  would  not 


significantly  affect  the  quality  of  the 
human  enyironnienf  under  section 
102fq  of  Ae  Nath>iM)  Environmental 
Pohcy  Act  of  IfldSfNEPA),  42  \iS.C 
4332(2Xq.  The  EA  is  OD  file  at  the 
OSMRE  Admioistratrve  Itecord.  Roam 
513t  1100  L  Street  NW.  Washington. 
DC 

Author 

The  authiv  of  this  rule  ia  Patrick  W. 
Boyd,  Office  of  Surfaxie  Mining 
Reclamation  and  Enfoccesient.  19S1 
ConstitutiaQ  Avenue,  NW,  Washington, 
DC  20240:  Telephone:  202-343-4561. 

List  of  Subjects 

30  CFR  Part  701 

Law  Enforcement  Surface  mining. 
Underground  mining. 

50  CFR  Part  785 

Reporting  and  recordkeeping 
requirements,  Surface  mining. 
Underground  mining. 

Accordingly,  30  CFR  Parts  701  and  785 
are  amended  as  follows: 

Dale;  November  21, 1988. 
fames  E.  Caaon. 

Deputy  Assistant  Secretary — Land  and 
Minerals  Management 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1,  The  authority  citation  for  Part  701  is 
revised  to  read  as  follows: 

Authority:  Pub,  L  95-87  (30  U.S.C.  1201  et 
seq).  and  Pub.  L  100-34. 

2.  In  §  701.5  the  defuiition  of 
"agricultural  activities  or  fanning"  is 
removed,  defmitions  of  "agricultural 
activities"  and  "farming"  are  added  in 
alphabetical  order,  and  the  defuiition  of 
"'materially  damage  the  quantity  or 
quality  of  water"  is  revised  to  read  as 
follows: 

S  701.5    Definitions. 

Agricultural  activities  means,  with 
respect  to  alluvial  valley  floors,  the  use 
of  any  tract  of  land  for  the  production  of 
animal  or  vegetable  life,  based  on 
regional  agricultural  practices,  where 
the  use  is  enhanced  or  facilitated  by 
subirrigation  or  flood  irrigation.  These 
uses  include,  but  are  not  limited  to, 
farming  and  the  pasturing  or  grazing  of 
livestock.  These  uses  do  not  include 
agricultural  activities  which  have  no 
relationship  to  the  availability  of  water 
from  subirrigation  or  flood  irrigation 
practices. 
•         •         *         •         • 

Farming  means,  with  respect  to 
alluvial  valley  floors,  the  pnmarj'  use  of 
those  areas  for  the  cultivation,  cropping 
or  harvesting  of  plants  which  benefit 


from  irrigation,  or  natural  subimgation. 
that  results  from  the  fncreased  moisture 
content  in  ti»e  slluThnn  of  the  valley 
floors.  For  porpoeet  ci  this  definition, 
harvesting  does  not  inclpde  the  grazing 
of  livestock. 
•         •        «         •         • 

Materially  damage  the  quantitj  or 
quality  of  water  meam.  with  respect  to 
alluvial  valley  floors,  to  def>rade  or 
reduce  by  surface  coal  mining  and 
reclamation  operatioas  the  water 
quantity  or  quahty  suppbed  to  the 
alhmal  valley  fkwr  to  the  extent  that 
resulting  changes  would  signficantly 
decrease  the  capabiUty  of  the  alluvial 
valley  floor  to  support  farming. 


PART  785— REQUIREMENTS  FOR 
PERMITS  FOR  SPECIAL  CATEGORIES 
OF  MINING 

3.  The  authonty  citation  for  Part  785  is 
revised  to  read  as  follows: 

Authority:  Pub  L  95-87  (30  U.S  C  1201  et 
seq).  and  Pub.  L  100-34. 

4,  Section  785.19  is  amended  by 
revising  paragraphs  (b)(2)[ii),  fblO)  and 
(d)(2)(i)  to  read  as  follows: 

S7S5.19    Surface  coai  mining  and 
reclamation  operations  on  srass  or 
■diacent  to  stmn  Indudhig  aluvW  valey 
floors  In  ttw  arW  and  semtarM  arsas  west 
of  the  100th  meridian. 

«  *  •  e  • 

(b)  •  *  * 

(2)*   •   • 

(ii)  Any  farming  on  the  alluvial  valley 
floor  that  would  be  affected  by  the 
surface  coal  mining  operation  is  of  such 
small  acreage  as  to  be  of  negligible 
impact  on  the  farm's  agricultural 
production.  Negligible  impact  of  the 
proposed  operation  on  farming  will  be 
based  on  the  relative  importance  of  the 
affected  farmland  areas  of  the  alluvia! 
valley  floor  area  to  the  farms  total 
agricultural  production  over  the  life  of 
the  mine:  or 

•  •         •         «         • 

(3)  For  the  purpose  of  this  section,  a 
farm  is  one  or  more  land  units  on  which 
farming  is  conducted.  A  farm  is 
generally  considered  to  be  the 
combination  of  land  units  with  acreage 
and  boundaries  in  existence  prior  to 
.August  3, 1977,  or  if  established  after 
August  3,  1977,  with  those  boundaries 
based  on  enhancement  of  the  farms 
agricultural  productivity  and  not  related 
to  surface  coal  operations. 

•  •  •  «  a 

(d)  •  •  • 
(2)  •  •  • 

(i)  The  essential  hydrologic  functions 
of  the  alluvial  valley  floor  which  might 
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b«-  affected  by  the  mining  and 
reclamation  process.  The  informatiun 
required  by  this  subparagraph  shall 
evaluate  those  factor»  which  contribute 
to  the  collecting,  storing,  regulating  and 
making  the  natural  flow  of  water 
available  for  agricultural  ucti\  ities  on 
the  alluvial  valley  floor  and  shall 
include,  but  are  not  limited  to: 

(A)  Factors  contributing  to  the 
function  of  collecting  water,  such  as 
amount,  rate  and  frequency  of  ruinfall 
and  runoff,  surface  roughness,  slope  and 


vegetative  cover,  infiltration,  and 
evapotranspiration.  relief,  slope  and 
density  of  drainage  channels. 

(B)  Factors  contnbuting  to  the 
function  of  storing  water,  such  as 
permeability,  infiltration,  porosity,  depth 
and  direction  of  ground  water  flow,  and 
water  holding  capacity. 

(C)  Factors  contributing  to  the 
function  of  regulating  the  flow  of  surface 
and  ground  water,  such  as  the 
longitudinal  profile  and  slope  of  the 
valley  and  channels,  the  sinuosity  and 


cross-sections  of  the  channels, 
interchange  of  water  between  streams 
and  associated  alluvial  and  bedrock 
aquifers,  and  rates  and  amount  of  water 
supplied  by  these  aquifers,  and 

(D)  Factors  contributing  to  water 
availability,  such  as  the  presence  of 
flood  plains  and  terraces  suitable  for 
agricultural  activities. 
.         .         •         •         • 

[VU  Uoc  89-5187  Filed  3-6-89:  8:45  am] 
WUJNO  COOC  4310-e*-M 
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DCPARTIIEMT  OF  TRANSPORTATION 

F«d«ral  Aviation  Admlntatratlon 

( 14  CFR  Parts  21.  36.  43,  91.  141,  knd 
1471 

(Oockat  No.  2S34S:  NoUc*  Na  tS-ri 

RIN  2120-ABS3 

Primary  Category  Aircraft 

AaiNCY-.  Federal  Aviation 
Administration  (FAA).  DOT 
ACnoic  Notice  of  proposed  rulemaking 
(NPRM). 


tUMHARY:  This  notice  proposes  to 

establish  a  new  category  of  aircraft,  and 
new  simplified  procedures  for  type, 
production,  and  airworthiness 
(.ertification.  and  associated 
mainlcnanre  procedures.  These  aircraft 
would  be  of  simple  design  intended  for 
pleasure  and  personal  use  only  and 
would  be  df'Signated  as  primary 
category  aircraft.  These  aircraft 
(airplanes,  gliders,  rotorcraft,  manned 
frj-e  balloons,  etc  )  may  be  unpowered 
or  powered  by  a  single,  naturally 
aspirated  engine  having  a  certificated 
takeoff  rating  of  200  shaft  horsepower  or 
less  The  aircraft  would  have  a 
rnammum  occupant  capacity  of  four  or 
Ifss,  a  maximum  gross  weight  of  2,500 
pounds  or  less,  and  would  have 
unpressurized  cabins  The  notice  also 
proposes  to  suspend  or  revoke  any 
certificate,  approval,  or  delegation 
i.ssued  under  the  FAA  s  certification 
procedures  fnr  products  and  parts,  if  an 
applicant  makes  a  fraudulent  or 
intentionally  false  statement  on  any 
F.\.^•requlrrd  application,  rep<irt,  or 
record 

This  proposal  does  not  require  type  or 
airworthiness  certification  of  ultralight 
vehicles  (as  defined  in  the  Federal 
Aviatuin  Regulations)   However,  it 
would  afford  an  option  for  aircraft,  now 
thought  of  as  ptiwered  ultralight  vehicles 
and  other  aircrufl  (e  g  .  growth  versions 
of  ultralights)  having  a  maximum 
certificated  gross  weight  of  1.000  pounds 
or  less,  to  be  type  certificated  and 
issued  airworthiness  certificates  as 
"primary  category-light"  aircraft. 

This  notice  emanates  from  a  petition 
for  rulemaking  filed  )ointly  t)y  the 
Aircraft  C>wners  and  Pilots  As»o<  lation 
(AOPA)  and  the  Kxperimental  Aircraft 
Association  (F-AA] 

The  intended  effe(  t  of  this  proposal  is 
to— (II  Provide  a  category  for  aircraft 
that  are  less  costly  to  certificate, 
produce,  purchase,  and  maintain  than 
current  standard  category  aircraft.  (2) 
stimulate  the  introduction  of  new.  less 
( DStly  airplane  designs.  (3)  enable  kit 


manufacturer*  to  fill  demand  for  low- 
cost  airo-aft;  and  (4)  improve  the  safety 
of  kll-bullt  aircraft  presently  being 
certificated  as  experimental-amateur 
built. 

DATIS:  Comments  must  be  submitted  on 
or  before  September  7.  1989. 

AOOMM:  Comments  on  this  notice 
should  be  mailed  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel.  Attention:  Rule* 
Docket  (AGC-10),  Docket  No.  2334S.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
23345  Comments  may  be  examined  in 
Room  91 5G  weekdays  between  8J0  a.m. 
and  5  p  m.,  except  Federal  holiday*. 

FOM  PUirmER  INFORMATION  CONTACT: 

Lyie  C  Davis.  Aircraft  Engineering 
Division.  AIR-UO,  Aircraft  Certification 
Service.  Federal  Aviation 
Administration.  8(»  Independence 
Avenue  SW..  Washington,  DC  20591, 
Telephone  (202)  267-9583 

tUPPLCMtNTARY  INFORMATION: 

Comments  Invited 

Interested  persons  arc  invited  to 
participate  in  the  making  of  the 
prt)po8ed  rule  by  »ubmitting  such 
written  data,  views,  or  arguments  a* 
they  may  desire  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  thia 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates  Comments  should 
identify  the  regulatory  docket  or  notice 
number  and  should  be  submitted  in 
triplicate  to  the  Rules  Docket  address 
specified  above  All  comments  received 
on  or  before  the  closing  date  for 
comments  specified  will  be  considered 
by  the  Administrator  before  taking 
action  on  this  proposed  rulemaking.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  d.ite  for  comments,  in  the  Rules 
Docket  for  examination  by  intereated 
persons  A  report  summarizing  each 
substantive  public  contact  with  Federal 
Aviation  Administration  (FAA) 
personni'l  concerned  with  this 
nilemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No  23345  "  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter 


Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center  (APA-230),  800 
Independence  Avenue  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  No.  11-2A.  Notice  of 
Proposed  Rulemaking  Distnbution 
System,  which  describes  the  application 
procedure. 

History 

This  proposal  for  a  primary  category 
aircraft  certification  system  is  based  on 
a  joint  petition  from  AOPA  and  EAA. 
modified  in  consideration  of 
approximately  1,000  public  comments 
received  on  that  petition,  and  FAA's 
views  of  the  concept.  The  FAA  is 
particularly  impressed  by  the  high  level 
of  interest  expressed  by  private  pilots 
and  potential  operators  in  the  joint 
AOPA  and  EAA  proposal. 

For  some  time,  AOPA.  EAA.  and 
others  have  voiced  a  need  for  a  new 
category  of  aircraft  which  are  less  costly 
to  certificate,  produce,  purchase,  and 
mamtam  than  standard  category 
aircarft.  The  proponents  of  "low  cost" 
aircraft  believe  that  it  is  becoming 
financially  more  difficult  for  the  average 
aircraft  owner  to  purchase  and  maintain 
an  aircraft  for  personal  use.  They 
contend  that,  if  an  aircraft  is  limited  to 
personal  use  and  simple  design,  the 
detailed  type  certification  rules  could  be 
simplified.  In  addition,  they  contend  'hat 
the  procedures  for  type,  production,  and 
airworthiness  certification,  and  some 
maintenance  requirements,  should  be 
simplified  and  related  costs  reduced 
commensurate  with  aircraft  of  simple 
design,  low  horsepower  and  limited 
occupant  capacity.  The  FAA  envisions 
that  the  kinds  of  aircraft  eligible  for 
primary  category  certification  would 
range  from  powered  ultralight  vehicles 
(to  be  designated  "primary  category- 
light")  to  aircraft  similar  to,  and 
Including,  popular  four-place  aircraft 
typified  by  the  Cessna  Model  172 
"Skyhawk,"  I>iper  Model  PA-28 
"Wamor,"  and  Beech  Model  C-23 
"Sundowner"  series  aircraft. 

The  petitioners  cite  the  economic 
downturn  of  the  aviation  industry  as  the 
impetus  for  the  change.  The  FAA 
envisions  the  pnmary  category  aircraft 
proposal  as  a  means  to  simplify  type 


Federal  Register  /  Vol.  54.  No.  43  /  Tuesday.  March  7.  1989  /  Proposed  Rules 


9739 


certification,  production,  maintenance 
and  operation  of  general  aviation 
aircraft  while  maintaining  the  current 
level  of  safety. 

Approximately  4  years  ago  the  FAA 
promulgated  Part  103  of  the  Federal 
Aviation  Regulations  entitled  Ultralight 
Vehicles,  Such  vehicles  are  limited  in 
weight,  horsepower,  fuel  capacity, 
ppeed.  and  occupancy.  Under  Part  103, 
ultralight  vehicles  are  allowed  to 
operate  without  an  airworthiness 
certificate.  This  proposal  would  not 
change  the  current  provisions  of  Part  103 
and  would  not  require  vehicles  meeting 
the  ultralight  vehicle  definition  of  Part 
103  to  be  certificated.  Since  Part  103  was 
issued,  many  light  (e,g.,  two-place) 
aircraft  designs  have  been  developed 
using  basic  ultralight  vehicle  design. 
These  aircraft  currently  must  be 
certificated  as  experimental  (amateur- 
built)  or  be  certificated  as  standard 
category  aircraft  because  they  do  not 
meet  the  ultralight  vehicle  definition. 
This  proposal  would  provide  another 
option  for  these  ultralight  vehicles: 
certification  as  primary  category-light 
aircraft  (1.000  lb.  or  less  certificated 
gross  weight).  The  type  certification 
process  would  utlizie  design  standards 
(airworthiness  standards)  proposed  by 
the  aviation  community  at  large  and 
approved  by  the  FAA  through  the  public 
comment  process.  All  primary  category 
aircraft,  having  a  certificated  gross 
weight  of  1,000  pounds  or  less,  would 
carry  the  designation  "primary  category- 
light"  on  their  special  airworthiness 
certificates.  Such  aircraft  would  be 
subject  to  airspace  operating  limitations 
similar  to  those  of  Part  103  and  would  be 
limited  in  their  use  for  flight  training 
under  Part  91. 

The  proposed  type,  production,  and 
airworthiness  certification  for  primary 
category  aircraft  would  be  heavily 
dependent  upon  the  truthfulness  of 
information  and  supporting  reports 
provided  with  apphcations,  and  retained 
in  the  design,  production  quality  control, 
airworthiness  certification,  and 
maintenance  records.  Since  this  is  true 
for  all  certificates,  approvals,  and 
delegations  granted  under  Part  21,  a  new 
provision  proposed  for  Part  21  would 
establish  sanctions  for  fraudulent  or 
intentionally  false  statements  made  on 
any  FAA-required  application,  report,  or 
record  submitted  to  the  FAA  or  retained 
under  Part  21,  The  proposed  sanctions 
for  fraudulent  or  intentionally  false 
statements  are  modeled  after  similar 
provisions  found  in  Parts  43,  61,  63,  65, 
and  143  for  certificates,  authorizations, 
and  ratings  issued  under  those  parts. 


Discussion 

The  AOPA  and  EAA  jointly  petitioned 
the  FAA  for  rulemaking  to  establish  a 
new  category  of  aircraft  together  with 
simplified  and  less  costly  type, 
production,  airworthiness  certification 
procedures,  and  maintenance  practices. 
The  petitioners  believe  that  there  is  a 
need  to  stimulate  the  introduction  of 
new  airplanes  to  fill  the  void  created  by 
discontinued  production  of  many 
simpler  airplanes.  The  petitioners  also 
state  that  a  major  deterrent  to  the 
introduction  of  new  private-use 
airplanes  is  the  cost  associated  with 
FAA  type  certification.  Many  potential 
entrants  to  the  aircraft  manufacturing 
industry,  deterred  by  this  cost,  have 
turned  to  production  of  aircraft 
component  kits  for  amateur  builders  to 
construct  and  certificate  as 
experimental  aircraft.  Some  potential 
entrants  have  abandoned  their  projects 
altogether  when  it  became  apparent  that 
type  certification  costs  would  raise  the 
aircraft  price  to  unacceptable  levels. 

The  petitioners  contend  that  the 
evolutionary  increases  in  cost  to 
certificate  and  maintain  small  personal 
use  aircraft  can  be  directly  attributed  to 
the  regulations  and  certification 
procedures  necessary  to  ensure  the 
safety  of  small  (i.e.,  12.000  pounds  or 
less  certificated  gross  weight)  "general 
aviation  aircraft"  used  in  commercial 
service,  and  associated  advances  in 
technology  over  the  past  50-plus  years. 
The  FAA  acknowlec^es  that,  because  of 
the  growth  in  air  taxi  and  commuter 
operations  and  their  use  of  aircraft 
certificated  under  Part  23,  numerous 
government  and  industry  committees, 
through  periodic  airworthiness  reviews, 
have  worked  to  amend  Part  23  to  reflect 
the  state  of  the  art  that  supported  the 
development  of  a  new  generation  of 
more  sophisticated  general  aviation 
aircraft  for  commercial  and  business 
use.  Part  23  has  been  amended  more 
than  30  times  since  it  was  codified  from 
Civil  Air  Regulations  (CAR)  Part  3  in 
February  1965.  These  amendments 
established  type  certification  standards 
for  such  things  as  high  performance 
characteristics  of  multi-turbine  powered 
airplanes  designed  to  operate  at 
altitudes  up  to  50.000  feet;  speed  control 
devices;  unsymmetrical  loads  for 
multiple  wheel  landing  gear  fatigue 
evaluation  for  pressurized  cabins;  and 
minimum  flight  crew  requirements. 
While  such  amendments  to  Part  23  were 
warranted  to  ensure  an  appropriate 
level  of  safety  for  sophisticated  general 
aviation  aircraft  operated  under  the 
more  demanding  conditions  of 
commercial  operations,  the  Part  23 
design  standards,  applicable  to  all  small 


airplanes,  have  become  unnecessarily 
complicated  and  restrictive  for  simpler, 
less  sophisticated  personal-use 
airplanes.  The  petitioners  state  that,  in 
many  instances,  the  current 
airworthiness  regulations  for 
certification  and  maintenance  have 
become  unnessarily  burdensome  for 
simple  small,  personal-use  aircraft.  The 
petitioners"  views  appear  to  be  borne 
out  by  the  continued  satisfactory  safety 
experience  of  the  many  thousands  of 
small  aircraft  which  were  certificated 
under  the  less  complex  airworthiness 
standards  of  CAR  Part  3.  and  which  are 
still  in  service.  Nothing  in  this  proposal 
would  funtion  to  reduce  the  current  level 
of  safety. 

In  summary,  the  joint  AOPA  and  EAA 
petition  proposes  the  following: 

"1.  Define  Primary  Aircraft  to  mean 
an  aircraft  with  a  single  engine  of  not 
more  than  200  horsepower  and  a  seating 
capacity  of  not  more  than  four  persons. 

2.  Permit  the  Administrator  to  accept 
airworthiness  standards  and  establish 
certification  procedures  appropriate  for 
such  primary  aircraft,  including  engines 
and  propellers,  based  upon  complexity 
of  the  design,  and  issue  type  certificates 
for  these  aircraft,  engines,  and 
propellers, 

3.  Prohibit  the  carriage  of  passengers 
or  property  for  compensation  or  hire  in 
such  primary  aircraft. 

4.  Permit  owners  ol primary  aircraft 
to  perform  specified  special 
maintenance  and  inspections  (in 
addition  to  preventive  maintenance)  on 
their  aircraft. 

5.  Provide  a  means  for  the  purchaser 
of  a  kit  of  prefabricated  parts  from  the 
holder  of  a  type  certificate  and  a 
production  certificate  for  a  primary 
category  aircraft  to  complete  the  project 
and  obtain  a  personal  use  experimental 
airworthiness  certificate. 

6.  Provide  for  the  conversion  of 
standard  category  aircraft  which  have 
been  certificated  for  operation  in  the 
normal,  utility,  or  acrobatic  category  to 
be  operated  as  a  primary  category 
aircraft. " 

The  joint  AOPA  and  EAA  petition 
was  published  in  the  Federal  Register  on 
October  5,  1984  (49  FR  39336).  The  FAA 
received  approximately  1,000  letters 
commenting  on  the  petition  About  10 
percent  of  these  letters  provide 
alternative  views  on  the  issues  of  the 
petition.  The  remainder  of  the 
commenters  support  the  petition.  After 
review  of  the  petition  and  the  submitted 
comments,  the  FAA  has  concluded  that 
the  petition  has  considerable  merit. 
Accordingly,  this  NPRM  is  based  on  the 
joint  AOPA  and  EAA  petition;  however, 
the  substance  has  been  further 
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developed  and  mnuenc«d  by  public 
comments  and  the  FAA'i  views  on  the 
concept.  For  example,  the  FAA  has 
added  the  following  three  factors  to  the 
description  of  a  pnmary  category 
aircraft  contained  In  the  folnt  AOPA 
and  EAA  proposal:  (1)  The  aircraft  Is 
limited  to  a  maximum  certificated  gross 
weifht  of  2.500  pounds  or  less:  (2)  the 
rahin  may  not  be  pressunxed.  and  (3) 
the  engines  for  powered  pnmary 
category  aircraft  are  limited  to  naturally 
aspirated  engines. 

While  the  |oml  AOPA  and  EAA 
petition  prtiposed  a  200  horsepower  limit 
and  an  occupant  capacity  limit  of  four, 
several  commenters  indicated  a 
preference  for  a  limit  of  100  to  150 
horsepower,  and  only  two  seats.  Thry 
reasoned  that  this  would  keep  the 
Hircraft  simple  and  less  costly  The  FA  A 
r<*vu!wed  the  range  of  general  aviation 
aircraft  typically  used  for  personal  use 
and  found  a  "break  point    in  airframe, 
systems,  and  engine  design  complexity 
at  the  2.500-pound  maximum  certificated 
gross  weight.  2tX)  horseptjwer.  four-seat, 
unpressurized  cabin  critena.  For 
example,  there  is  very  little  difference  In 
the  design  complexity  of  the  Cessna 
Model  152  (two  place)  and  the  Cessna 
Model  172  (four  place)  airplane  with 
regard  to  type,  production,  or 
airworthiness  certification  procedures, 
on  in  service  maintenance  practices. 
The  lower  limits  suggested  by  these 
commentem  would  eliminate  many 
pr«'sent  simple  aircraft  types,  that  have 
excellent  safely  records,  from 
conversion  to  primary  categofy  This 
would  reduce  the  number  of  pilot- 
owners  who  might  otherwise  benefit 
from  the  maintenance  aspects  of  this 
proposal  The  lower  limits  would  also 
pre<.iu(le  a  number  of  manufacturers 
currently  producing  kits  for  certification 
as  experimental  aircraft  from  obtaining 
a  pnmary  category  type  certificate,  a 
production  certificatu.  and  a  special 
airworthiness  certificate  for  their 
prt>ducts.  The  FAA  finds  no  safety 
rflated  reason  to  restnct  the  category 
eligibility  to  less  than  that  pmposed  by 
the  petitioners  Accordingly,  the 
petitioners'  proposal  has  been  retained 
with  respect  to  horsepower  and  seating 
capaaty  limits  The  FAA  is  particularly 
interested  in  further  comments  regarding 
the  scope  of  the  proposed  category  and 
requests  that  commenters  provide 
detailed  opinions  The  proposed 
regulatory  language  may  be  changed  as 
a  result  of  public  comment  on  the 
proposed  limitations. 

The  loint  AOPA/EAA  position 
regarding  development  of  airworthiness 
ilandards  and  type  certification 
pri><:edurfs  for  pnmary  category  aircraft 


was  supported  by  the  majonty  of 
commenters.  The  FAA  recognizes  that 
existing  airworthiness  standards  and 
present  type  certification  procedures  are 
directed  toward  aircraft  that  are  used 
for  both  personal  and  commercial 
opero lions,  including  the  carnage  of 
passengers  and  cargo  for  compensation 
and  hire.  The  current  type  certification 
process  is  the  same  for  small,  two-place, 
general  aviation  airplanes  as  it  is  for 
transport  category  airplanes,  e.g..  the 
Boeing  Model  747  series  airplanes. 
Therefore,  the  petitioners  have  a  valid 
argument  for  review  and  revision  of 
both  airworthiness  standards  and 
certification  procedures  for  small, 
simple,  piersonal-use  aircraft.  If 
certification  standards  and  procedures 
for  these  aircraft  can  be  simplified  and 
streamlined  without  compromising 
safety,  the  certification  process  would 
1>«  less  costly  for  both  the  government 
and  the  applicants.  The  FAAs  40  years 
of  satisfactory  safety  expenencc  with 
the  Technical  Standard  Order  (TSO) 
program  for  the  approval  of  major 
aeronautical  appliances  (auxiliary 
power  units,  aircraft  instruments,  etc.). 
have  clearly  demonstrated  that 
airworthiness  standards  appropnate  to 
specific  kinds  of  products,  eg,  pnmary 
category  aircraft,  can  be  developed  by 
the  private  sector,  and  approved  by  the 
FAA,  without  degrading  safety. 

Some  commenters  indicated  a  desire 
to  ainduct  aertal  spraying  operations 
with  pnmary  category  aircraft.  Aenal 
spraying,  or  any  other  operations  for 
compensation  or  hire,  would  not  be 
within  the  scope  or  objectives  of  the 
pnmary  category  aircraft  concept,  under 
which  aircraft  are  limited  to  personal 
use  However,  the  primary  category 
concept  would  not  prerJude  an  aircraft 
converted  to  or  ortginally  certificated  as 
a  pnmary  category  airtn-aft  from  being 
used  in  aenal  spraying,  provided  the 
operation  would  be  conducted  under  the 
authonty  of  a  pnvate  agricultural 
certificate  issued  under  Part  137  For  this 
purpose,  aircraft  certificated  in  the 
pnmary  category  would  be  "certificated 
aircraft '  within  the  meaning  of 
i  137  19(d). 

Other  commenters  suggested  that  the 
FAA  allow  pnmary  category  aircraft  to 
be  used  for  flight  instruction.  They 
contend  that  pnmary  category  aircrafi 
owners-pilots  should  be  able  to  receive 
flight  instruction  from  a  properly 
certificated  flight  instructor  in  such 
aircraft  provided  they  are  equipped 
with  fully  functional  dual  controls,  and 
to  reimburse  the  instructor  The  FAA 
finds  It  approprtate  to  use  pnmary 
category  aircraft  having  a  maximum 
certificated  gross  weight  of  more  than 


1,000  pounds,  for  flight  instruction  in 
meeting  pilot  certification  requirements 
under  Part  81  and  that  flight  instructor 
compensation  should  be  permitted. 
However.  Instniction  In  a  "primary 
cateaory-light"  aircraft  should  be  limited 
to  flight  training  in  that  type  aircraft 
(provided  the  aircraft  has  dual  controls 
and  no  other  persons  are  carried  aboard 
the  aircraft),  and  exclude  flight 
instruction  to  meet  pilot  certification 
requirements  under  Part  61.  Public 
comments  with  substantive  arguments 
are  particularly  sought  in  these  areas. 
A  number  of  commenters  indicated 
that  pilot-owners  should  not  be 
permitted  to  perform  maintenance  and 
inspection  functions  normally 
accomplished  by  certificated  mechanics 
because  it  would  lower  safety  levels. 
The  FAA  does  not  concur  because  a 
pilot-owner  would  be  required  to 
satisfactonly  complete  an  FAA- 
appro\ed  maintenance  training  program 
and  obtain  a  certificate  of  competence, 
for  a  particular  aircraft  involved,  before 
being  allowed  to  perform  the  specified 
inspection  and  maintenance.  Further, 
pnvate  pilots  are  currently  permitted  to 
perform  specific  preventive 
maintenance  tasks,  provided  records  are 
kept  and  made  available  for  review 
during  required  inspections  by 
certificated  maintenance  airmen, 
agencies,  and  FAA  inspectors.  Similar 
procedures  would  be  used  by  pilots 
when  performing  the  expanded 
maintenance  and  inspection  functions. 
The  FAAs  experience  with  the 
preventive  maintenance  provisions  of 
Part  43,  which  permit  pilots  to  perform 
tasks  without  the  special  training 
provisions  of  the  primary  category 
concept,  shows  that  additional 
inspection  and  servicing  functions  could 
be  accomphshed  by  pilot-owners  who 
have  had  special  training.  The 
maintenance  provisions  of  this  proposal 
could  advance  safety  by  encouraging 
pilot-owners  to  undergo  maintenance 
training  and  adopt  the  special  inspection 
program.  This  would  result  in  more 
frequent  inspections.  Pilot-owners 
would  be  encouraged  to  acquire  training 
in  order  to  benefit  from  the  privilege  of 
performing  more  of  their  inspections  and 
maintenance,  and  to  extend  from  annual 
to  biennial  inspections.  Under  such  a 
program,  safety-related  maintenance 
would  be  less  likely  to  be  deferred  until 
an  annual  inspection  because  it  could  be 
accomplished  by  the  specially  trained 
pilot-owner  There  could  also  be  a  cost 
saving  compared  to  having  those  tasks 
performed  by  a  certificated  mechanic  or 
maintenance  facility.  More  complicated 
inspections,  maintenance  tasks,  repairs, 
and  modifications  and  the  biennial 


inspection  would  still  require  an 
appropriately  rated  and  certificated 
mechanic  or  agency. 

The  FAA  accepts  the  petitioners' 
concept  of  issuing  special  airworthiness 
certificates  for  primary  category  aircraft 
which  are  either  completely  assembled 
by  the  manufacturer,  or,  for  aircraft 
completed  from  kits,  by  the  pilot-owner 
when  assembly  is  accomplished  under 
the  direct  supervision  and  quality 
control  of  the  manufacturer  holding  a 
production  certificate  for  the  aircraft  or 
aircraft  kits.  Allowing  the  owner  to 
participate  in  production  of  the  aircraft 
could  further  reduce  the  purchase  price 
of  such  aircraft  Further,  persons  who 
have  assembled  their  own  aircraft, 
under  the  supervision  and  quality 
control  of  the  production  certificate 
holder,  will  be  more  qualified  to 
maintain  their  aircraft  once  it  is 
certificated.  Production  certificate 
holders  for  kit-built  primary  category 
aircraft  could  integrate  a  maintenance 
training  program  for  the  pilot-owner  into 
the  supervision  program  for  kit 
assembly. 

The  proposed  rules  would  also 
provide  for  purchasers  of  kits  to  obtain 
experimental  airworthiness  certificates 
for  their  aircraft  if  they  elect  to  further 
reduce  costs  by  assenibling  the  aircraft 
without  the  supervision  of  the  primary 
category  aircraft  production  certificate 
holder.  These  aircraft  would  not  be 
eligible  for  a  primary  category 
airworthiness  certificate.  Those  who 
select  this  option  would  have  to  abide 
by  the  more  restrictive  operational 
limits  prescribed  in  S  91.42  for 
experimental  aircraft.  The  proposed 
primary  category  operating  privileges 
would  encourage  more  persons  to 
assemble  their  kits  under  the 
supervision  of  the  kit  manufacturer,  and 
would  serve  to  improve  the  quality  of 
kit-built  aircraft  that  would  otherwise  be 
certificated  as  experimental  aircraft 

Owners  of  antique  and  vintage 
aircraft  object  to  the  conversion  of 
existing  aircraft  to  the  primary  category 
in  order  to  permit  pilot-owners  to 
perform  more  of  their  own  maintenance. 
They  are  concerned  that  older  aircraft 
of  historical  significance,  would  not 
remain  in  their  original  vintage 
configuration.  Under  this  NPRM. 
conversion  to  primary  category  is 
voluntary.  The  maintenance  provisions 
for  primary  category  aircraft  would  not 
allow  modifications,  or  "conversions" 
by  pilots.  Further,  under  the  present 
regulations,  the  FAA  does  not  prohibit 
aircraft  owners  from  altering  the  original 
appearance  of  older  aircraft  if  the 
alterations  are  FAA-approved.  The  FAA 
does  no'  agree  with  these  commenters 


and  has  retained  the  petitioner's 
proposal  to  provide  for  voluntary 
conversion  of  certain  aircraft  from 
standard  category  to  the  primary 
category. 

Several  commenters  from  the 
ultralight  community  expresaed 
concerns  about  the  poor  reputation  for 
safety  attributed  to  ultralight  vehicles, 
and  suggested  that  the  primary  category 
concept  mi^t  be  a  reasonable  and  cost 
effective  means  of  developing  design 
standards  and  airworthiness 
certification  procedures  for  these 
vehicles.  The  FAA  agrees  and  proposes 
to  provide  the  option  for  the  certification 
and  maintenance  of  ultralight  vehicles 
as  one  kind  of  primary  category  aircraft 
to  be  designated  as  "primary  category- 
light".  However,  ultralight  vehicles 
would  not  be  required  to  be  certificated 
as  aircraft  by  the  provisions  of  this 
notice. 

Proposed  Rules 

While  the  FAA  agrees,  for  the  most 
part  with  the  intent  of  the  joint  AOPA/ 
EAA  petition,  the  specific  rule  changes 
proposed  by  the  petitioners  require 
refinement  This  proposal  integrates  the 
concepts  of  the  petitioners'  request  the 
opinions  of  approximately  1.000 
commenters,  and  of  the  FAA's  views  on 
how  to  accomplish  these  objectives 
while  maintaining  safety  and  cost 
effectiveness.  This  NPRM  should  not  be 
perceived  as  an  effort  to  deregulate 
general  aviation  safety.  The  FAA 
believes  that  the  proposals  set  out 
below  wrill  maintain  a  level  of  safety 
equivalent  to  that  in  effect  for  small, 
personal-use  aircraft  certificated  under 
Parts  23,  27,  31,  33,  and  35  as  applicable. 
Additionally,  the  proposals  in  this 
NPRM  would  afford  an  opportunity  to 
improve  the  safety  of  some  amateur- 
built  aircraft  (certificated  as 
experimental)  not  presently  subject  to 
extensive  (or  rigorous)  type  certification 
or  production  requirements.  There  will 
be  no  reduction  of  FAA  presence, 
simply  a  more  efficient  use  of  that 
presence  through  increased  use  of  the 
delegation  systems  currently  in 
existence. 

The  economic  incentive  for  pilot- 
owners  to  get  special  maintenance 
training  and  perform  maintenance  under 
an  expanded  preventative  maintenance 
program,  that  might  otherwise  be 
deferred,  should  contribute  to  safety. 
The  economic  incentives  could  also 
improve  safety  by  encouraging  amateur 
builders  of  kit  aircraft  to  seek  the 
supervision  and  quality  control  of  the 
primary  category  aircraft  kit 
manufacturer.  In  this  regard,  further 
public  comments  with  substantive 
arguments  are  sought  on  the  safety  and 


economic  aspects  of  each  element  of 
this  proposal.  The  final  decision  on 
whether  to  adopt  the  primary  category 
aircraft  concept  will  depend  on  such 
comments. 

Falsification  of  Applications.  Reports, 
or  Records 

The  proposed  new  {  21.2  would  cause 
a  fraudulent  or  intentionally  false 
statement  on  any  FAA  application, 
report  or  record  required  to  be  made, 
kept,  or  submitted  to  the  FAA  by 
certificate,  approval,  or  delegation 
holder  under  Part  21.  to  be  a  basis  for 
suspension  or  revocation  of  the  subject 
FAA  certificate,  approval  or  delegation 
which  is  the  subject  of  the  false 
statement 

The  proposed  §  21 .2  is  necessary  to 
deter  fraudulent  or  intentionally  false 
information  being  submitted  in  or  with 
applications  and  reports.  The  ability  to 
act  quickly  to  susptend  or  revoke  a 
certificate  obtained  fraudulently  is 
essential  to  safety.  The  possible  loss  of 
certificates,  approvals,  or  delegations 
would  serve  as  a  strong  deterrent  It  is 
partiCTilariy  important  that  a  firm  but 
reasonable  deterrent  to  fraudulent  or 
intentionally  false  statements  be  present 
where  the  FAA  must  rely  heavily  on 
such  statements.  Even  though  this 
provision  is  particularly  important  to  the 
success  of  the  primary  category  concept, 
the  accuracy  of  statements,  records,  and 
reports  made  and  retained  by  all 
applicants  imder  Part  21  has  a 
significant  influence  on  the  quahty  of  all 
certifications,  approvals,  or  delegations 
issued  pursuant  to  Part  21.  Therefore, 
this  provision  would  apply  to  all 
applicants  who  seek  an  FAA  certificate, 
approval,  or  delegation  imder  Part  21, 
not  just  those  concerning  primary 
category  aircraft.  It  would  be  applicable 
to  all  type  certificates,  supplerrental 
tj-pe  certificates,  design  change 
approvals,  production  certificates, 
approved  production  inspection 
systems,  delegation  option 
authorizations,  designated  alteration 
station  authorizations,  all  airworthiness 
certificates,  and  export  airworthiness 
approvals.  It  would  also  apply  to 
approvals  for  imported  engines, 
propellers,  materials,  parts,  and 
appliances.  Technical  Standard  Order 
authorizations,  and  design  and/ or 
production  approvals  for  other  kinds  of 
materials,  parts  and  appliances.  Similar 
provisions  are  contained  in  SS  43.1Z 
61.59,  63.20.  65.20,  67.20.  and  143.20  for 
certificates  issued  in  accordance  with 
those  parts.  These  provisions  are  in 
addition  to  section  1001  of  Title  18  of  the 
United  States  Code  which  makes  it  a 
federal  crime  to  make  false  statements 
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uii  any  U  S  Govemmeni  application 
The  pnninionii  of  this  pnjposal  would 
pprmit  the  KAA  to  respond  quu  kly  with 
administrntivp  meHsures.  when 
npcpsnary.  to  protect  the  public  sdfely 
l*\jhli(:  comments   with  substantive 
ar)j\iments.  are  solicited  renardinK 
whether  the  threat  of  cnnunal  and/or 
civil  sanctions  would  sei^e  to  deter 
persons  from  submitting  fraudulent  or 
Intentionally  false  statements  in  support 
of  applications,  reports,  or  records. 

Thp  Pnmdry  Catt^ory  T\pp  Certificate 

As  used  with  respect  to  the 
certification  of  aircraft  and  as  defined  in 
111.  category  means  'a  grouping  of 
airt:raft  based  upon  intended  use  or 
operating  limitations  '  Kxamples 
include   transport,  normal,  utility. 
Acrobatic  limited,  restricted,  and 
provisional  categones  of  aircraft 
ConBislent  with  (he  above,  the  FAA  is 
proposing  to  create  a  new  "primary" 
category  of  aircraft  as  defined  by  the 
criteria  in  pnjposed  {  21  24(a){l|. 

The  Primary  Catfyory  Airworthiness 
Certificate 

For  aircraft  type  certificated  in  the 
pnmary  category,  or  in  another 
category,  that  meet  the  cnterifi  of 
prop<38ed  I  21  24(a)(1).  the  FAA 
proposes  to  establish  new  |  21  IM  for 
the  issuance  of  a  Special  Airworthiness 
Certificate- Pnmary  Category,  FAA  Form 
8130-7.  to  be  used  in  lieu  of  the 
Standard  Airworthiness  Certifii-Hle. 
FAA  Form  81(X)-2-  A  special 
airworthiness  certificate  is  necessary 
because  such  aircraft  would  not  meet 
the  requirements  for  international 
operations  required  by  Annex  8  to  the 
Convention  On  International  Civil 
Aviation  for  "Standard  Airworthiness 
Certification."  and  because  of  the 
operational  restnctions  on  pnmary 
category  light  aircraft  There  is  also  a 
need  to  clearly  distinguish  them  from 
standard  category  airt:raft  to  reflect 
their  substantially  different  type 
certification  standards 

Aircraft  Eligibility 

Under  proposed  |  21  24(a)(1).  the  FAA 
pn>po8e8  that  aircraft  be  eligible  for  type 
certification  in  the  pnmary  category  if 
they  (1)  Have  a  maximum  certificated 
gross  weight  of  2,500  pounds  or  less:  (2) 
are  unpowered  (gliders  and  hot  air 
balloons)  or  are  powered  by  a  single, 
naturally  aspirated  engine  with  a 
certificated  takeoff  rating  of  200  shaft 
horsepower  or  less  at  sea  level. 
standard  day  conditions.  (3)  have  a 
maximum  occupant  capacity  of  four  or 
fewer  persons,  including  the  pilot,  adult 
passengers,  children,  or  infants,  and  (4) 
have  an  unpressunzed  passenger  cabin. 


These  cntena  will  make  many  existing 
aircraft  with  standard  airworthiness 
certificates  eligible  for  certification  in 
the  pnmary  category  The  FAA  is 
particularly  interested  in  comments 
concerning  the  above  eligibility  criteria 
In  order  to  gam  a  broader  perspective  of 
the  needs  of  the  aviation  community  and 
general  public  Classes  of  aircraft 
envisioned  as  eligible  for  pnmary 
category  include  fixed  wing  airplanes, 
helicopters,  gliders,  airships,  manned 
free  balloons,  powered  and  unpowered 
ultralight  vehicles,  and  any  other  kind  of 
aircraft  meeting  the  criteria  of  proposed 
!  21  24(a)(1) 

Airworthiness  Design  Standards 

The  F.^A  agrees  that  design  standards 
for  small,  personal  use  aircraft  can  be 
simplified.  The  FAA  also  agrees  with 
the  petitioners  that  the  airworthiness 
design  cntena  for  such  aircraft  could  be 
developed  effectively  by  the  pnvate 
sector,  through  associations  and 
consensus  groups,  and  presented  to  the 
FAA  for  final  approval  Such  a  process 
would  be  similar  to  the  manner  in  which 
technical  performance  standards  are 
currently  developed  by  the  Society  of 
Automotive  Fjigineers,  Inc  (SAE),  Radio 
Technical  Commission  for  Aeronautics 
(RTCA),  and  other  competent  bodies, 
under  FAA's  Technical  Standard  Order 
(TSO)  aulhonzation  program  At 
present.  SAE  and  RTCA  standards  are 
incorporated  by  reference  in  the  FAA's 
TSOs  as  design  standards.  The  FAA's 
TSO  procedures  have  been  highly 
successful  in  promoting  safety  in  the 
design,  production,  and  quality  control 
of  many  articles  which  are  safety 
cntical  and  used  in  commercial 
operations.  The  FAA  s  TSO  approval 
process  enables  the  public  to  benefit 
fnim  the  collective  technical  knowledge 
of  the  pnvate  sector  The  proposed 
pnmary  category  type  certification 
procedures  will  be  available  to  all  type 
certificate  applicants  and  the  FAA 
envisions  that  several  sets  of  pnmary 
category  aircraft  standards  would 
eventually  be  developed  by  pnvate 
sector  associations  These  standards 
might  vary  with  the  class  and 
complexity  of  aircraft  involved.  The 
applicant,  not  wishing  to  develop  its 
own  standards,  would  be  free  to  select 
any  FAA  approved  design  standard 
applicable  to  the  kind  of  aircraft  to  be 
certificated  The  FA.^  does  not  envision 
approving  separate  standards  proposed 
by  individual  applicants  for  their 
exclusive  use.  All  proposed  standards 
received  will  be  made  available  for 
public  comment,  and.  if  approved,  will 
be  available  for  public  use 

Section  21.21(b)(1)  of  the  FAR  and  its 
predecessor.  Civil  Air  Regulation  (CAR) 


section  3.10.  provide  for  the  issuance  of 
type  certificates  based  upon  a  finding 
that  an  applicant  has  complied  with  all 
applicable  regulations  or,  if  any 
airworthiness  provisions  are  not 
complied  with,  a  finding  that  the 
applicant's  design  compensates  for  the 
noncompliance  by  factors  that  provide 
an  "equivalent  level  of  safety." 
Historically,  findings  of  equivalency 
pursuant  to  these  regulations  have  been 
made  dunng  type  certification  programs. 
To  the  extent  that  pnvately  proposed 
airworthiness  standards  vary  from  the 
airworthiness  standards  presently 
contained  in  the  FAR.  once  approved, 
they  will  be  considered  to  provide  an 
equivalent  level  of  safety.  This  proposal 
will  permit  persons  or  organizations 
other  than  individual  type  certificate 
applicants  to  develop  proposed 
airworthiness  standards  for  primary 
category  aircraft  and  submit  them  to  the 
FAA  for  approval. 

The  FAA  is  aware  that  several  foreign 
civil  air  authorities  have  developed,  or 
are  in  the  process  of  developing,  special 
airworthiness  standards  for  simple 
aircraft  that  would  meet  the  proposed 
pnmary  category  aircraft  eligibility 
cntena.  These  standards  would  be 
eligible  for  consideration  by  the  FAA  for 
the  type  certification  of  primary 
category  aircraft. 

Proposed  8  21  17(f)  would  allow 
standards  developed  in  the  private 
sector  or  by  foreign  governments  to  be 
reviewed  and  approved  by  the 
Administrator  using  a  public  comment 
process.  This  process  would  have  to  be 
completed  pnor  to  use  by  an  applicant 
in  a  certification  program.  The  FAA 
anticipates  that  the  aviation  community 
will  take  the  initiative  in  developing 
these  standards.  When  invited.  FAA 
specialists  would  assist  in  the 
development  of  such  standards  as  is 
currently  the  practice  on  SAE  and  RTCA 
technical  committees.  Then,  similar  to 
the  way  the  FAA  develops  TSOs.  the 
FAA  formal  review  and  adoption 
process  would  consist  of  public  notice  of 
the  proposed  standards,  FAA  analysis 
of  the  standards  and  comments 
received,  and  FAA  approval  or 
rejection.  This  process  would  assure 
public  participation  in  the  evaluation  of 
the  standards.  This  process  is  not 
unprecedented.  Part  11  currently  allows 
anyone  to  propose  airworthiness 
standards  for  any  type  of  aircraft.  Under 
the  Administrative  Procedure  Act.  the 
FAA  must  evaluate  all  such  petitions 
and  accept  them  as  proposals,  modify 
and  accept  them,  or  reject  them. 

As  indicated  in  proposed  521  17(f).  the 
airworthiness  design  standards  for 
primary  category  aircraft  may  include 


standards  for  certification  of  the  engine 
and  propeller  as  part  of  the  aircrafL  This 
is  an  alternative  to  the  certification 
standards  provided  in  Parts  33  and  35, 
respectively,  as  is  currently  required  for 
standard  category  aircraft 

To  disseminate  this  information,  the 
FAA  would  issue  an  Advisory  Circular 
in  the  AC  21  series  Usting  all  approved 
standards  and  provide  iniormation  as  to 
where  interested  persona  could  obtain 
copies.  This  AC  would  be  similar  to 
existing  AC  21.23-1  for  glider 
certification.  (A  copy  of  AC  21.23-1  is  in 
the  docket  for  reference.) 

Once  airworthiness  standards  are 
approved  by  the  Administrator,  any 
person  may  apply  for  a  type  certificate 
using  those  standards  as  their  type 
certification  basis,  provided  that  person 
possesses  a  complete  copy  of  the 
standards  and  that  copy  is  current 
Aircraft  designs  found  to  comply  with 
these  airworthiness  design  standards 
would  be  eligible  for  a  Primary  Category 
Type  Certificate.  The  type  certificate 
data  sheet  for  the  aircraft  would 
indicate  the  standards  used. 

Proposed  5  21.17(f)  would  allow 
applicants  for  primary  category  type 
certificates  the  option  of  applying  the 
existing  standards  of  {  21.17(b)  or  Parts 
23,  27,  or  31,  as  appropriate,  and  still  use 
the  streamlined  primary  category 
certification  procedures  of  S  21.24.  Thus 
they  would  have  the  production 
certification,  special  airworthiness 
certification  provisions,  and,  with 
certain  limitations,  the  maintenance 
privileges  associated  with  primary 
category  aircraft. 

Under  the  proposed  concept  multiple 
classes  of  primary  category  aircraft 
could  be  accommodated,  since  each 
individual  class  of  aircraft  could  have 
separate,  approved  airworthiness  design 
standards.  A  flight  manual  would  be 
required  to  set  forth  operating 
limitations,  but  could  vary  with  aircraft 
design  complexity.  Airworthiness  design 
standards  would  be  less  burdensome 
than  existing  standards,  because  they 
could  be  tailored  to  a  particular  aircraft 
design,  level  of  complexity,  and 
intended  use. 

The  FAA,  in  considering 
airworthiness  design  standards 
proposed  under  S  21.17(0.  would  be 
guided  by  the  goal  of  achieving  the  level 
of  safety  inherent  in  Parts  23,  27,  31.  33, 
and  35  as  appropriate.  The  level  of 
safety  provided  by  the  simplified 
primary  category  standards  would  be 
consistent  with  that  provided  by  the 
present  regulations.  'Those  persons 
developing  proposed  airworthiness 
design  standards  would  be  guided  by 
the  level  of  safety  provided  by  Parts  23, 
27.  31,  33,  and  35.  even  though  details 


may  differ  because  of  design  simphdty. 
Since  the  proposed  method  for 
developing  and  approving  airworthiness 
standards  for  primary  category  aircraft 
involves  the  airworthiness  standards 
presently  administered  by  the  FAA 
Directorate  system,  policies,  procedures, 
and  standardization  will  be 
implemented  by  the  Aircraft 
Certification  Service  to  ensure 
uniformity  in  the  review  and  approval  of 
primary  category  aircraft  type 
certification  projects. 

Some  persons  have  expressed  concern 
about  permitting  industry  to  generate 
airworthiness  standards.  In  light  of 
existing  regulations,  §S  11.25  and 
21.17(b],  under  which  procedures  are 
provided  for  industry-generated 
airworthiness  standards,  the  FAA  is 
particularly  interested  in  further 
comments,  with  substantive  arguments, 
as  to  the  efficacy  of  a  certification 
system  that  would  allow  the  use  of 
private  sector-generated  airworthiness 
standards  that  would  be  subject  to  FAA 
approval  after  a  public  comment  period. 

Type  Certification  Procediu-es 

The  FAA  proposes  to  simplify  the 
type  certification  procedures  of  Part  21 
for  primary  category  aircraft  These 
procedures  will  rely  heavily  on  existing 
delegation  procedures  and  applicant 
statements.  An  application  for  a  primary 
category  aircraft  type  certificate  would 
be  submitted  to  the  FAA  in  accordance 
with  existing  procedures  and  would  be 
vahd  for  3  years  as  specified  in 
§  21.17(c).  Prior  to  completion  of  the 
type  certification  program,  the  applicant 
would  submit  a  compliance  checklist 
addressing  all  appUcable  airworthiness 
standards  used  in  accordance  with 
proposed  S  21.24.  The  applicable 
airworthiness  standards  would  have 
been  previously  approved  by  the  FAA 
as  discussed  earlier.  The  comphance 
checklist  would  also  contain  a  summary 
of  methods  used  to  determine 
compliance  with  these  standards  and  to 
reference  all  reports  or  records  of 
engineering  analysis  and  test  data  used 
to  establish  compliance.  This  checklist 
would  be  retained  by  the  apphcant  as  a 
permanent  part  of  the  project  file. 

Following  the  applicant's  submittal  of 
the  compliance  checklist  compliance 
statement  and  the  data  required  imder 
proposed  {  21.24,  the  FAA  woidd  issue 
the  type  certificate,  provided  that  a 
review  by  the  Administrator  of  the 
material  submitted  and  other 
examinations  reveals  that  the  aircraft  is 
of  proper  design  and  meets  the 
applicable  airworthiness  standards,  and 
that  no  unsafe  condition  exists.  The  type 
certification  basis  would  be  referenced 
on  the  aircraft's  type  certificate  data 


sheet  and  the  complete  and  detailed 
type  certification  basis  would  become  a 
part  of  the  continued  airworthiness 
documentation. 

The  FAA  would  normally  base  its 
fmding  of  compliance  with  the 
applicable  airworthiness  standards  on 
initial  design  famiharization.  apphcanl's 
certification  of  compliance  with  the  type 
certification  basis  and  the  review  of  the 
compliance  checklist.  The  FAA  would 
retain  the  right  to  review  drawings  and 
reports  and  to  witness  or  conduct  tests 
to  ensure  the  integrity  of  the  type 
certification  program.  The  right  to 
review  data  and  to  conduct  or  witness 
tests  would  be  exercised  if  (1)  The 
design  embodies  unusual  or  uncommon 
design  features  or  charactenstics,  (2)  the 
applicant's  engineering  capability  is  not 
clearly  estabhshed,  (3)  the  design 
contains  features  known  to  be  unsafe 
based  on  past  experience,  and/oi  (4J  m 
the  course  of  routine  surveillance. 

This  procedure  is  similar  to  the 
successful  TSO  authorization  program 
presently  used  to  approve  the  design 
and  production  quality  control  of  many 
safety  critical  articles  (e.g.,  gas  turbine 
auxiliary  power  units,  instruments, 
seats,  safety  belts,  fire  extinguishers, 
fuel  system  components,  evacuation 
slides,  navigation  equipment 
parachutes,  etc.)  used  on  standard 
category  aircraft.  To  provide  a  clearer 
understanding  of  primar>  categon,  type 
certification,  some  of  the  salient  features 
are  summarized  below: 

•  FAA  approves  the  certification 
basis 

•  The  applicant  provides  limitations: 
AFM,  placards,  markings 

•  The  applicant  provides  a  certifying 
statement  for  t>'pe  certification  basis 
compliance 

•  The  applicant  provides  a 
compliance  summary  report  (checkli*!) 

•  The  applicant  maintains  the  t>'pe 
design  and  substantiating  data  files 

•  The  FAA  has  the  option  to  review 
data 

•  The  FAA  must  find  that  the  aircraft 
complies  with  the  certification  basis 

•  The  FAA  must  find  that  there  are  no 
unsafe  features 

•  The  FAA  has  the  option  to  inspect 
products,  records,  and  facilities 

•  The  FAA  issues  the  type  certificate 

•  The  FAA  issues  the  airworthiness 
certificates 

•  The  applicant  is  responsible  for 
continuing  airworthiness 

Another  burden-allevialing  feature  of 
the  primary  category  concept  is  that  the 
design  compliance  substantiation  data 
will  not  be  sent  normally,  to  the  FAA 
for  review.  Therefore,  the  applicant 
would  not  have  to  wait  for  that  review 
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before  proceeding  with  the  next  phase 
of  the  pro)ec(.  The  FAA  behaves  that  Its 
presence  at  the  ma|or  milestones  of  the 
primary  catejjory  type  certification 
program  will  ensure  compliance  with  the 
FAA-approved  airworthiness  design 
criteria. 

The  type  certification  procedures  for 
primary  category  aircraft  will  be 
codified  by  revising  sections  of  existing 
Part  21  as  oppmsed  to  consolidating  all 
requirements  In  a  special  "primary 
category"  subpart  of  Part  21   Except  for 
the  revisions  proposed  herein,  all  other 
requirements  of  Part  21  would  apply  to 
the  certification  of  primary  category 
aircraft. 

Section  809  of  the  Federal  Aviation 
Act  of  196a.  as  amended,  would  remain 
applicable  to  the  suspension, 
amendment,  or  revocation  of  primary 
category  aircraft  certificates.  Should  the 
need  anse  for  the  FAA  to  evaluate  or 
reevaluate  a  type  design  awaiting 
approval  or  already  approved,  the  FAA 
would  follow  the  normal  type 
certification  procedures  specified  in  Part 
21.  and  the  applicant  would  b«  expected 
to  demonstrate,  assist,  or  provide  data 
to  the  FAA  as  necessary  under 
II  21  33(a)  and  21  49 

Like  any  other  type  certification 
protect,  the  designation  of  applicable 
airworthiness  standards  would  be 
established  in  accordance  with 
pruposed  |  21  17(0  when  an  application 
is  made  On  the  date  of  application  for 
the  type  certificate,  the  applicant  would 
identify  the  airworthiness  standards, 
and  the  sp>eclfic  documents  in  which 
they  reside,  for  the  aircraft  to  be  type 
certificated.  The  applicant  may  request 
deviations  from  previously-approved 
airworthiness  standards,  and  show  that 
the  modified  standards  are  appropriate 
to  the  design  presented  for  certification 
and  are  consistent  with  the  level  of 
safety  provided  by  the  approved 
standards.  If  the  KAA  finds  that  the 
applicant's  design  includes  novel  or 
unusual  design  features  not  addressed 
by  the  airworthiness  standards 
established  at  the  onset  of  the  type 
certification  process,  special 
requirements  may  be  identified  by  the 
FAA.  under  deviation  procedures,  to 
assure  that  the  design  complies  with 
adequate  airworthiness  standards. 
With  re8p>«ct  to  changes  to  type 
design,  the  requirements  of  Part  21, 
Subpart  D.  would  apply,  and  those  of 
Part  21.  Subpart  E,  would  apply  to 
•upplemental  type  certificates  For 
approval  of  such  changes,  the  applicant 
would  apply  the  process  described  In 
I  21  24.  The  FAA  would  be  ^uided  by 
I  21  19  when  determining  whether  or  not 
a  particular  design  change  presented  for 
approval  requires  a  new  type  certificate. 


and  possibly  new  airworthiness 
standard*,  in  accordance  with  |  21.17. 

Under  propooed  |  21.24,  the  applicant 
normally  would  not  submit  all  type 
design  data  to  the  FAA  for  review. 
However,  all  data  must  be  retained 
indefinitely  and  made  available  to  the 
FAA  or  the  National  Transportation 
Safety  Board  upon  request,  as  presently 
required  by  i  21  49  The  contents  of  the 
type  certificate  and  the  type  design  are 
defined  In  H  21.41  and  21.31. 
respectively.  Therefore,  the  applicant 
must  retain  all  of  the  data  until  the  type 
certificate  ii  surrendered,  suspended, 
revoked,  or  terminated,  or  until  the 
applicant  goes  out  of  business,  at  which 
time  thooe  data  must  be  surrendered  to 
the  FAA.  Continued  application  of  these 
requirements  to  primary  category 
aircraft  Is  necessary  to  assure  that 
engineering  data  will  be  available  to 
correct  unsafe  conditions  that  may 
develop  while  in  service. 

Propooed  |  21  24  would  require  the 
applicant  to  prepare  a  flight  manual 
which  is  consistent  with  the  present 
requirements  of  ||  21.5.  23.1581,  and 
27  1561.  or  an  alternative  approved 
standard  based  on  these  sections.  This 
would  ensure  that  the  pilot  is  provided 
with  all  design-related  limitations 
associated  with  operatii^g  the  aircraft. 
Part  91  operating  limitations  should  not 
be  repeated  in  the  flight  manual.  The 
fiight  manual  would  be  reviewed  and 
approved  by  the  type  certificate  holder 
for  content,  format,  and  consistency 
with  the  requirements  of  the 
airworthiness  standards  described  in 
the  certification  basis.  ELxistmg  FAA- 
approved  flight  manual*  or  operator's 
handbooks  would  remain  applicable  to 
aircraft  converted  from  standard  to 
primary  category.  Reductions  in 
maximum  certificated  gross  weight, 
rated  horsepower,  or  occupant  capacity 
as  set  forth  in  the  type  certificate  data 
for  a  previously  type  certificated 
aircraft,  by  supplemental  type  certificate 
or  other  means,  would  not  be  approved 
to  make  the  aircraft  eligible  as  a  primary 
category  aircraft. 

Proposed  |  21.24(c)  sets  forth  import 
type  certification  procedures  for  primary 
category  aircraft  which  are  consistent 
with  the  Bilateral  Airworthiness 
Agreements  between  the  United  States 
and  other  countnes  in  which  such 
aircraft  imght  be  developed. 

FAA  policies  and  procedures  for  the 
type  certification  of  primary  category 
aircraft  or  the  conversion  of  standard 
category  aircraft  to  pnmary  category 
would  be  published  in  an  AC  to  ensure 
that  they  are  available  to  all  applicants. 

Public  comments,  with  substantive 
arguments,  are  solicited  concerning  the 


safety  aspects  of  the  proposed  type 
certification  procedure*. 

Production  Certification 

The  holder  of  a  primary  category 
aircraft  type  certificate  would  be  eligible 
for  a  production  certificate  (PC)  when 
the  FAA  finds  that  the  applicant  has 
complied  with  the  existing  requirements 
in  Part  21.  Subpart  G.  for  production 
certification,  "niis  notice  also  proposes, 
in  11  21.165  and  21.184.  that  a 
manufacturer  of  a  primary  category 
aircraft  be  permitted  to  manufacture  kits 
under  its  P.C.  In  accordance  with 
proposed  I  21.184.  a  person  purchasing 
such  a  kit  for  a  primary  category  aircraft 
would  be  offered  the  option  by  the  P.C. 
holder  to  obtain  a  special  airworthiness 
certificate — primary  category.  If  this 
option  is  chosen,  the  owner's  location  of 
aircraft  assembly  would  be  considered 
as  an  extension  of  the  P.C  holder's 
manufacturing  facility  for  purposes  of 
quality  control  responsibility,  provided 
the  assembly  point  is  in  the  United 
States.  This  limitation  on  the  location  of 
assembly  would  permit  FAA 
surveillance  of  the  PC.  holder's 
supervision  and  quality  control  system. 
The  quality  of  workmanship  and  type 
design  configuration  conformity  of  all 
work  performed  by  the  assembler  would 
be  the  responsibility  of  the  PC.  holder 
under  its  production  certificate.  Aircraft 
production  flight  tests  would  be 
accomphshed  only  by  production  flight 
lest  pilots,  approved  and  employed  by, 
or  designated  as  an  agent  of,  the  PC. 
holder.  The  production  flight  test  pilot 
would  be  identified  by  the  applicant  and 
authorized  by  the  FAA  as  part  of  the 
manufacturer's  PC. 

The  procedure  of  permitting  assembly 
of  primary  category  aircraft  under  the 
manufacturer's  P.C.  at  a  location  remote 
from  the  manufacturer'*  facility  is 
similar  to  existing  practice.  For  example, 
many  components  and  subassemblies 
have  been  built  by  subcontractors  for  a 
prime  manufacturer  under  the  prime 
manufacturer's  PC.  An  example  of  final 
assembly  at  a  remote  location  from  the 
manufacturer's  facility  is  the  McDonnel 
Douglas  Model  DC-9-82  airplane  being 
assembled  in  China.  The  airplane  is 
being  assembled  under  the  McDonnel 
Douglas  PC.  and  is  eligible  for  a  U.S. 
standard  airworthiness  certificate. 
Another  example  is  that  of  the  Piper 
Model  PA-18.  where  a  procedure  is 
currently  being  developed  by  Piper 
Aircaft  Corporation  in  coordination  with 
the  FAA.  This  Owner  Assembly 
Program  will  provide  for  final  assembly 
to  be  accomplished  at  a  remote  location 
under  the  Piper  PC.  quality  control 
system  through  manual*  and  inspections 


by  Piper  inspectors.  Upon  completion, 
the  airplane  would  be  eligible  for  a 
standard  airworthiness  certificate.  A* 
stated  in  |  21.165,  it  is  the  responsibility 
of  the  P.C.  holder  to  maintain  the  quality 
control  system  and  to  determine  that 
each  completed  product  submitted  for 
airworthiness  certification  conforms  to 
the  type  design  and  is  in  a  condition  for 
safe  operation.  There  is  no  reason  to 
believe  that  safety  will  be  derogated 
provided  the  requirements  of  S  21.165 
are  met. 

The  holder  of  a  primary'  category 
aircraft  type  certificate  would  not  be 
eligible  for  production  under  Part  21. 
Subpart  F  (Production  Under  Type 
Certificate  Only),  since  this  would  be  an 
undue  burden  on  FAA  inspection 
resources. 

The  FAA  beUeves  that  safety  will  not 
be  derogated  under  the  primary  category 
PC.  concepts.  These  concepts  are 
currently  in  use  and  have  been  very 
successful.  Public  conunents,  with 
substantive  arguments,  are  solicited 
regarding  safety-related  issues 
associated  with  aircraft  assembly 
accomplished  by  the  owner  of  a  kit 
manufactured  by  a  P.C.  holder  at  a 
location  other  than  the  P.C.  holder's 
manufacturing  facility. 

Special  Airworthiness  Certification 

An  aircraft  type  certified  in  the 
primary,  normal,  utility,  or  acrobatic 
categories  and  meeting  $  21.24(a)(1), 
would  be  eligible  for  a  special 
airworthiness  certificate  as  either  a 
primary  category  aircraft  under  S  21.184 
(a),  (b),  (c)  or  (d),  or  as  an  experimental 
primary  category  aircraft  under 
S  21.191(h)  if  it  is  assembled  from  a  kit 
The  operating  limitations,  if  any, 
required  by  Part  91.  would  depend  on 
the  kind  of  special  airworthiness 
certification  (primary  category  or 
experimental)  under  which  the  aircraft 
is  approved.  When  a  person  purchases  a 
primary  category  aircraft  kit  from  the 
holder  of  a  production  certificate,  and 
the  location  where  the  aircraft  is 
assembled  is  not  treated  as  an  extension 
of  the  P.C,  holder's  quality  control 
system,  the  aircraft  would  be  eligible  for 
only  an  experimental  certificate  under 
new  S  21.191(h).  When  the  kit  assembler 
elect*  to  obtain  an  experimental 
certificate  in  lieu  of  a  primary  category 
airworthiness  certificate,  the  more 
restrictive  operating  limitations  of 
proposed  S  91.42  would  apply  and  be 
made  a  part  of  the  airworthiness 
certificate. 

As  a  matter  of  policy,  the  inspection, 
flight  tests,  and  issuance  of  special 
airworthiness  certificates  for  primary 
category  aircraft  would  normally  be 
accomplished  by  FAA  designees 


(private  persons)  authorized  to  perform 
those  particular  functions.  To  minimize 
government  costs.  FAA  inspectors  and 
flight  test  pilots  would  not  normally 
perform  these  functions.  Applicants, 
instead,  would  be  encouraged  to  employ 
FAA  designees  as  presently  prescribed 
under  Part  183.  As  with  all  designees, 
periodic  FAA  surveillance  would 
continue,  and  if  deemed  necessary  or  in 
the  course  of  routine  surveillance,  the 
right  to  conduct  inspections,  witness 
tests,  or  issue  special  airworthiness 
certificates  would  be  exercised. 

Proposed  S  21.184(b)  sets  forth  special 
airworthiness  certification  procedures 
for  primary  category  aircraft  imported 
from  a  country  with  which  the  United 
States  has  an  applicable  bilateral 
airworthiness  agreement 

Airworthiness  Certification  Category 
Conversion 

The  FAA  proposes  that  aircraft  having 
a  standard  airworthiness  certificate  in 
the  normal,  utility,  or  acrobatic  category 
which  meet  the  weight  power,  occupant 
capacity,  and  unpressurized  cabin 
eligibility  criteria  of  proposed 
§  21.24(a](l]  would  be  eligible  for 
conversion  to  a  special  airworthiness 
certificate  in  the  primary  category  under 
new  S  21.184(c).  Reversion  to  the 
normal,  utility,  or  acrobatic  category 
would  be  accomplished  under 
S  21.183(d],  and  would  require  complete 
type  design  conformity  and  condition 
inspections  prior  to  issuance  of  a 
standard  airworthiness  certificate  by  the 
FAA,  or  an  FAA  designee  such  as  a 
Designated  Airworthiness 
Representative.  Such  inspections  would 
be  required  to  ensure  that  the  aircraft 
complies  with  an  approved  type  design 
for  standard  certification  and  that  it  is  in 
a  condition  for  safe  operation.  When 
reverting  trom  primary  category  to  a 
normal,  utility,  or  acrobatic  category 
under  §  21.183(d).  responsbility  to  show 
that  the  aircraft  conforms  to  an 
approved  type  design  and  that  the 
aircraft  is  in  condition  for  safe  operation 
would  rest  with  the  applicant  Such  an 
applicant  would  have  to  present  to  the 
FAA  all  aircraft  records  required  by 
Parts  43,  91,  etc..  Including  records  for 
the  period  during  which  the  aircraft  was 
certificated  and  operated  in  the  primary 
category. 

Conversion  of  standard  category 
airplanes  to  the  primary  category  would 
allow  a  pilot-owner  to  perform  certain 
maintenance  tasks,  newly  classified  as 
preventive  maintenance,  upon 
successful  completion  of  an  FAA- 
approved  training  program.  Conversion 
to  primary  category  would  not  relieve 
aircraft  and  its  components  of  the 
requirements  of  Airworthiness 


Directives  (AD's)  applicable  prior  to 
conversion.  New  AD's  applicable  to 
primarj'  category,  primary  category — 
light,  and  primary  category — 
experimental  aircraft  would  identify 
these  aircraft  in  their  applicability 
statements.  Primary  category  aircraft 
would  not  be  eligible  for  multiple 
certification  under  any  other  categor> 

Pilot  Requirements  and  Marking  and 
Registration 

The  pilot  requirements  and  the 
marking  and  registration  requirements 
for  primary  category  aircraft  would  be 
the  same  as  those  appUcable  to  aircraft 
with  a  standard  airworthmes* 
certificate.  Therefore,  no  regulatory 
changes  are  proposed  for  these 
requirements. 

Maintenance 

Existing  §  43.3(g)  permits  a  pilot  with 
at  least  a  private  pilot  certificate,  to 
perform  preventive  maintenance  on 
standard  category  aircraft  which  are 
owned  or  operated  by  that  pilot. 
Paragraph  (c)  of  Appendix  A  of  Part  43 
hsts  30  specific  preventive  maintenance 
tasks  that  may  be  performed,  under 
appropriate  circumstance*,  by  a  private 
pilot  on  the  specific  aircraft  involved. 
The  proposed  amendments  to  Part  43 
would  expand  that  list  wi&  regard  to 
primary  category  aircraft  only.  To 
qualify  for  these  additional  preventive 
maintenance  privileges,  the  pilot  must: 
(1)  Hold  at  least  a  private  pilot 
certificate;  (2)  be  the  owner  or  co-owner 
of  the  aircraft  (3)  have  successfully 
completed  special  training  as  e\'idenced 
by  a  certificate  of  competence 
specifying  the  aircraft  type  for  which 
training  was  received  and  (4)  perform 
the  special  inspection  and  preventive 
maintenance  tasks  in  accordance  with 
an  FAA-approved  special  inspection 
and  preventive  maintenance  program  for 
the  type  of  aircraft  involved.  The  pilot 
may  receive  the  special  training  biefore 
becoming  a  private  pilot 

All  provisions  of  Part  43  would  t>e 
appUcable  to  the  maintenance, 
preventive  maintenance,  rebuilding,  and 
alterations  of  primary  category  aircraft 
including  the  additional  special 
inspections  and  preventive  maintenance 
tasks  performed  under  the  provisions  of 
proposed  new  paragraph  (c)(29). 
Appendix  A  of  Part  43.  At  present  pilots 
are  required  to  record  preventive 
maintenance  tasks  in  accordance  with 
S  43.9  and  retain  those  records  in 
accordance  with  {  91.173.  These 
provisions  remain  unchanged  for  the 
expanded  pilot  maintenance  and 
inspection  functions. 
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CMm»mi  OpermtMg  kuie* 

Pytaiary  caOsgory  atfcraft  afv  Manrfad 
for  paraunal.  non-cammarciaj  aaer  tflay 
ar«  iw<  MaiMfftd  to  be  aa«(f  fm 
u— ipatwattoai  or  b#a  or  to  tram  primary 
p4la<  frahiaaa.  Tha  FAA  racognteaa. 
hoaavrar.  Chat  lhaa«  t^rvnt^  wifl  be  uaed 
in  a  variety  of  training  attaationa 
bacaaaa  of  tliair  low  oparatiotiaf  coat*. 
1lto  luaiui  oaata  aaaodated  w^  primary 
(.atvgnry  aiiuaft  wfll  reawft  in  an 
expan^Mv  ganarai  artorton  nwrlfet  ann 
increaaad  pilof  aetWty  TTifa  giuwth  will 
malta  it  necraaary  to  ananrv  a  continoed 
higf)  feval  of  piiifli.ieiii.jf  In  tne  ptrtjf 
popuhttun.  Tneraforw,  aeronaoffcai 
r«peii«Fica.  Incfutfiitg  iHgllt  tnatruction. 
obtained  w+rile  upeiating  a  primary 
(  alegory  aircraft  farclodlnjf  primary 
i^ataytry-hikU  aiicraft)  wiU  ba  cra^aaMe 
toward  pilot  certificate  and  ratteg 
requiramenta  in  accordance  wixb  Pact 
m.  FT  ahould  be  noted  (Tmt  alicraft  uaed 
for  trainbag  by  Part  T4T  pilot  acAoola  wOl 
rorrtlnue  to  requira  alandarrfcateaDry 
alrworthinaaa  aerTfBcafei  Thua,  aircraft 
(  ertiflcated  aa  primary  catagpry  aiicraf\ 
would  ba  pracladed  from  uaa  i» 
approved  Part  141  training  adtool 
proorama. 

Tne  cucTut  flaet  of  training  aarcrafl 
r  ertiflcated  in  tha  atandard  CAteyory 
(e.g..  Ceaana  G-15Z.  Ptpar  FA-Za  and 
Beachcraf^  C-Z3  aircraft)  are  adequately 
fuiniliag  the  general  aviation  traiaing 
miaaion.  Theae  tlandard  category 
aircraft  have  evolved  aver  the  years  ta 
incKide  design  refinemeota  enabling 
them  to  aaft^ry  withstand  the  rigors  of 
ttie  daily  training  eavLroruDaat.  In  Hgbi 
of  the  proven  reliability  of  these 
standard  airworthlneaa  catagpry 
aLTcraft.  the  FAA  does  not  intead  or 
rnviawB  that  Lhasa  aircxafl  will  ba 
replaced  in  the  training  flaat  by  primary 
I  ategpry  aircjaf^.  As  praviouaiy  atalad, 
however,  aarorutiilical  a.^panaace 
iiblained  m  a  primary  category  aircraft 
I  excluding  pnoiary  category- light  i  wJi 
ba  creditabla  toward  pilot  carurvcalioa 
ref^iuremeais. 

Proposed  new  I  in.21(^|  sets 
ImiliktKuia  on  tha  use  of  "prunary 
(  utegury  Light"  aircraft  fur  flight 
trainuig.  These  aircraft  are  ao( 
ujnsMiared  suiLabla  for  Qigbl  inatroclioQ 
In  obtdinin>{  a  pilot'i  certifiLute  raliog 
under  Part  til  Tharafara.  proposed 
I  sn..Z14dl  would  prekibu  all  itgbl 
trainiag  ib  staJi  airciafL  except  (oi  flight 
training  to  the  apaiatioai  (A  tWt  apeoftc 
riin  raft  typa.  pr«»vuiad  ao  oihar  paraoo 
i/T  property  ace  earned.  Flight 
LoatrMCtors  m^ty  ba  coa^nanaaled  for  this 
t.'auung.  S«uii  trauua^  a»»^  noi  ba  ^v«n 
in  an  airciail  owaad  by  the  pacsao  being 
I:  a:npd  Th.s  would  aikrw  pilots  to  pay 


to  gat  "thaehed  ool"  la 
category-kglM'*  aircraft  Ikat  they  do  not 
o»m. 

II  ia  poantsd  oat  thai  aA  of  ttia 
prevtsKxia  af  axiatiaf  |  n.21  wouU 
apply  ta  piBuaiy  eatagary  ateaaft. 
inchidmg  Iboaa  itoii^alaiit  aa  '^rniary 
catagory- tight"  Thoa.  faiy  imcllonal. 
duai  oootrob  would  be  lai^aijad  lor  all 
fli^  JMaaLtton. 

Pfopoaodl  i  n^MfalwcMld  pnAibit  the 
uaa  of  primary  catefory  airoafl  for 
compensation  or  hire. 

Prapoaed  i  9f  .«4(IH  would.  \n  the- 
mterert  of  safety  in  the  atr  traffic 
gysfem.  restrict  perrons  from  operafmg 
an  aircraft  efcaignaied  aa  "primary 
catfcy>ry-Rghf"  vrithin  aa  airport  traffic 
area,  control  rone,  teiiuiiiai  control  ares, 
airport  radar  service  area,  or  poaitfre 
controf  area,  anfeaa  prior  aufhorhration 
hi  received  from  the  air  traffic  faciRty 
having  furis^ctlon  over  that  airspace. 

Proposed  f  ffl. 44(c)  woutd  i»qnire  any 
person  operaftng  a  primary  category- 
light  rtrcraft  to  matntaiir  visual 
reference  with  the  surface.  Thfs  will 
preclude  a  pitot  fWim  being  caught  ~on 
top  '  and  craatbig  an  imaafiB  situaOon  for 
that  pilot  tad  other  airspace  users. 

The  FAA  soliola  pubCc  comment. 
supported  by  subatantive  arguments, 
relaliag  to  Aa  isuUkliaoa  and  asaa  of 
primary  category  and  pciaiary  cat«mer> 
light  aircraft. 

NoMe 

Primary  caiegpry  airplaaas.  lacLuJing 
those  designated  aa  "pcuaary  category- 
kghi"  will  be  required  to  aiaet  the 
present  ra^mraaianls  of  Part  94. 
AppenduL  F.  i»x  small  propailer-dnven 
airplanes.  Ot^er  kinds  dt  primary 
category  aucraft  would  not  be  aiXecteti 
by  Part  36  because  aoiae  standards  do 
not  exist  for  them. 

ntnili)?hf  Veficfes 

On  SeplembcK  Z.  iua2.  tha  FAA 
established  U  C^H  Part  lOa  govesaing 
the  openUioa  al  ultrwligM  vehicles  in  the 
UfuUd  States  (47  FR  38^Q^  Part  UU 
defines  powered  and  nnpaii^red 
ultralight  vekides  and  excUidea  such 
uUnilighis  from  the  requtreatents  b>r 
airman  certifi£atu>a,  aircraft 
( t>rt;ficat>on.  and  aircraft  regtslration 
find  markiB^ 

1  he  pnaiiary  purpose  of  Part  lOa  ts  to 
naintBin  safety  by  protectmg  the 
airspace,  aod  persona  and  property  on 
the  ground.  Wheo  establishing  Pari  108. 
the  FAA  chose  not  to  require  aircraft 
ragialralion.  atrworthtness  certification, 
or  pilot  certification  lor  altraLigh< 
\  ehtdes  provided  Ikat  among  other 
restnctton*.  the  aircraft  were  used  for 
sport  or  recreation  pirpoees  only 


Ultralight  flying  is  considered  a  "sport" 
generally  conducted  away  from 
population  centers  and  aircraft 
operations.  The  ultralight  community 
was  challenged  to  develop  programs  for 
pilot  and  aircraft  certification,  and 
aircraft  registration  to  promote  the 
safety  of  ultralight  operations. 

This  notice  proposes  no  changes  to 
Part  103.  However,  manufacturers  of 
vehicles  meeting  the  ultralight  criteria  of 
Part  103  would  have  the  option  of  type 
certificating  their  vehicles  as  primary 
category-light  aircraft,  thus  affording 
their  owners  a  higher  level  of  design 
safety.  Owners  of  such  type  certificated 
aircraft  would  have  the  option  of 
obtaining  a  special  airworthiness 
certificate  and  operating  them  within  the 
operational  limitations  imposed  on 
primary  category-light  aircraft.  Public 
comments  are  being  requested 
concerning  the  feasibility  and 
acceptability  of  the  primary  category- 
light  aircraft  proposals  as  they  relate  to 
ultralight  vehicles. 

Assessment  of  Safety  and  Economic 
Impact 

The  FAA  believes  that  the  primary 
category  airworthiness  certification 
concept,  described  in  the  AOPA  and 
EAA  joint  petition  as  modified  in  this 
notice,  provides  an  opportunity  to 
reduce  costs  to  present  and  future 
aircraft  manufacturers,  and  the  pilot- 
owners  of  simple,  personal  use  aircraft 
without  adversely  impacting  the  safety. 
Fixed-base  operators,  maintenance 
facilities,  maintenance  airmen,  and 
other  associated  businesses  would  be 
expected  to  realize  a  net  economic 
benefit  from  the  anticipated  growth  in 
personal  use  general  aviation  operations 
stimulated  by  the  adoption  of  the 
primary  category  aircraft  concept. 

As  previously  discussed,  this  NPRM 
should  not  be  perceived  as  an  effort  to 
deregulate  general  aviation  safety.  The 
FAA  believes  that  these  proposals  will 
maintain  an  equivalent  level  of  safety. 
The  certification  requirements  listed  in 
proposed  S  21.17(f)  provided  levels  of 
safety  equivalent  to  those  of  Parts  23,  27, 
31.  33,  and  35  for  the  types  of  aircraft 
affected.  In  addition,  ^e  proposals  in 
this  NPRM  will  afford  an  opportunity  to 
improve  the  safety  of  a  segment  of 
amateur-built  aircraft  not  presently 
subject  to  extensive  (or  rigorous)  type 
certification  or  production  requirements 
without  requiring  changes  to  the 
amateur-built  provisions  of  Part  21.  The 
level  of  safety  of  such  aircraft,  which 
would  otherwise  be  treated  as 
"experimental  aircraft."  could  be 
significantly  enhanced.  This  proposed 
rule  provides  all  elements  for  ensuring 
the  level  of  safety  prescribed  by  the 


current  regulations.  There  will  be  no 
reduction  of  FAA  presence,  simply  a 
more  efficient  use  of  that  presence 
through  increased  use  of  the  delegation 
systems  currently  in  existence.  The 
primary  category  aircraft  defines  a 
system  that  will  provide  levels  of  safety 
equivalent  to  those  currently  existing  for 
small  personal-use  aircraft 

The  continuing  experience  of  many 
thousands  of  small  aircraft  certificated 
under  earlier,  less  complex, 
airworthiness  standards  illustrates  that 
a  return  to  simpler  design  certification 
requirements  for  these  types  of  aircraft 
would  not  reduce  that  current  level  of 
safety.  The  economic  incentive  for  pilot- 
owners  to  get  special  maintenance 
training  on  their  aircraft,  and  the 
increased  awareness  of  the  importance 
of  maintenance  to  safety  could  enhance 
safety.  More  frequent  pilot  inspections 
under  approved  special  inspection 
programs  together  with  expanded 
preventive  maintenance,  that  might 
otherwise  be  deferred,  should  also 
contribute  to  safety.  The  economic 
incentives  could  also  improve  safety  by 
encouraging  amateur  builders  of  kit 
aircraft  to  seek  the  supervision  and 
quaUty  control  of  the  primary  category 
aircraft  kit  manufacturer  during 
assembly  to  make  the  finished  aircraft 
eligible  for  a  special  airworthiness 
certificate  in  the  primary  category.  Even 
if  amateur  builders  are  satisified  with  an 
experimental  certificate,  safety  levels 
would  be  improved  because  the  kits 
would  be  produced  under  an  FAA- 
approved  quality  control  system. 

The  FAA  is  aware  of  the  need  to 
reduce  the  cost  of  its  operations  and 
proposes  to  reduce  its  involvement  in 
tj-pe  certification  of  aeronautical 
products  wherever  possible.  This 
proposal  is  intended  to  maintain  the 
present  level  of  safety  while  minimizing 
the  associated  costs  to  the  private  sector 
and  Government. 

The  FAA  expects  the  number  of 
private  sector  organizations  that  will 
undertake  development  of  primary 
category  standards  will  be  small. 
However,  by  using  private  sector 
organizations  to  prepare  the  primary 
category  standards,  the  FAA  can  reduce 
its  administrative  costs. 

Once  these  standards  are  developed 
and  approved,  the  simplified  type 
certification  process  would  reduce  the 
time  required  of  FAA  technical 
personnel.  Additionally,  many  FAA 
inspections  and  tests,  leading  to 
issuance  of  primary  category  type 
certificates,  would  be  done  by  qualified 
private  persons  under  the  existing  FAA 
designee  program.  This  proposal  will 
facilitate  type,  production,  and 


airworthiness  certification  of  smell, 
personal-use  aircraft. 

Simphfied  airworthmess  standards 
and  type  certification  procedures  should 
reduce  certification  costs  and  delay?  for 
manufacturers  of  primary  category 
aircraft.  The  FAA  considers  neither  the 
cost  associated  with  design 
development  including  developmental 
testing,  nor  the  costs  of  analyses  and 
tests  incurred  by  the  manufacturer  to 
meet  product  liability  responsibilities,  to 
be  "certification  costs."  Certification 
costs  are  those  costs  incurred  by  a 
manufacturer  to  show  compliance  with 
design  requirements  by  engineering 
analysis  and  tests  that  would  not 
otherwise  be  done  to  develop  and  test  a 
design  for  market.  Administrative  costs 
incurred  in  working  with  the  FAA 
throughout  the  certification  process  are 
also  considered  "certification  costs  " 

Public  comment  with  substantive 
arguments,  is  urged  specifically  with 
respect  to  the  safety  implications  of  the 
issues  listed  below: 

•  Growth  in  the  number  of  personal- 
use  aircraft  expected  to  be  stimulated 
by  the  adoption  of  the  primary  category 
aircraft  concept 

•  Expected  participation  of  the 
private  sector  in  the  development  of 
primary  category  aircraft  certification 
standards. 

•  Streamlining  of  FAA  certification 
procedures  by  involvement  of 
manufacturers  and  pilot-owners  m  type 
certification,  manufacturing,  and 
airworthiness  certification  of  primary 
category  aircraft. 

•  Expected  response  to  the  increased 
reliance  on  delegation  programs. 

•  Expected  reduction  in  the  pilot- 
owner's  operational  costs. 

•  Expected  reduction  in  the  FAA  s 
operational  costs. 

•  Overall  impact  of  the  primary 
category  concept  on  aircraft 
manufacturers. 

Additionally,  the  FAA  recogmzes  that 
there  is  concern  that  primary  category 
aircraft  manufacturers  would  not  be 
willing  to  assume  the  liability  associated 
with  some  of  the  proposals  contained  m 
this  notice  (e.g.,  the  building  of  aircraft 
by  the  purchaser  as  an  extension  of  the 
kit  manufacturer's  production 
certificate).  This  subject  is  a  major 
concern  as  evidenced  by  hability  bills, 
addressing  general  aviation  accidents, 
which  have  been  introduced  in 
Congress.  The  FAA  is  particularly 
interested  in  pubbc  comments,  with 
substantive  arguments,  regarding  the 
effect  this  NFWvI  may  have  on  the 
liability  of  aircraft  manufacturers  of, 
and  component  suppliers  for,  primary 
category  aircraft. 


9-'4« 
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KeKulatory  Evaluatkm  Sununary 

tntn'tiu  !i:i.n 

Dm  9KA  propoMft  fo  MtaMlfK  •  m>w 
tAtmmwj  of  MiMtfl  atrcrsft  tn*Mi(f«tf  for 

p«r»an«l  j«*  rxrfy.  t)M(  w«wid  b« 

I   dsitflcd  ••  'prtHMry  ratoffciry  vfrrraff  " 

t ,  ;«*   p  ro<1  a  c  ticMi.  •  ltd  M  rworfltm*** 
I  *rtificatiuB  fmocm^imwm  »md 
r.*mtmmm)c9  crllsna  lor  Ikta  Mrt:7»fl 

t  it«)|ary  TW  prpyo— d  priHMiry 
c^«fo*7  MrcrsfT  wo«M  ^  mtyowwirud 
ur  p<}w«r«<i  by  ■  Mnffl«  natur*ity 
a  <pirar»d  anxUM  ('■▼tnH  a  cartiftcatMi 
UkmM  rmOm^  at  2m  bcrae^owar  m  !•••. 
vsDiiid  ba^v  ■  Cf>rttftcatwl  tsiivoff  wvtghl 
of  2  yn  piimda  or  kna.  and  would  kava 
an  anprvaaartzad  ca^ia*. 

Hiia  rvabaation  dtacammam  ht>w  lk« 
tx  nt^n**  e\p«€lad  Id  rvsuh  fram  tha 
pr«po«ad  ragulatiaaa  wovM  •utNUght 
th«ir  expected  caata.  Tha  pnifiaaad 
primary  catrawy  aircrait  rajpiiattaaa  arp 
e«p«rclad  to  reduce  coat*  ta  daatpaan 
and  nanufacturera  of  aiaaU  p«non«i  imp 
H.n  raTl  that  would  ol^rwiaa  ba 
rogui4»tad  by  \km  proviafona  *^  Part  21 
1  ka  propaaad  aa^niahawa  wouid  ■»( 
r«<)«u«a  ultralt(|kl  va^kdaa.  a^ralad 
un«f(?r  Part  1(13   tn  b«  rer\dicmt»\t 
tiowpvar.  M  wouid  affat  lutk  waJiK:l4>a 
the  of)4iua  U»  ba  cartiAcalad  aa    fntomrf 
cAiayjry  aaruah. ' 

Brn«f1ta  expecleii  lu  raauil  frum  tha 

frr)p4)a«d  ntgulaMwi*  includa.  ^  Kaw 
uainaaa  oppurtuiunaa  aad  ooat  aavuma 
t.j  ain:raft  manulactucara  who  would  ba 
a'jfe  to  prrnfiice  the  new  primary 
catfrgtiry  auxraft.  [Z\  Impruvad  [^uUic. 
rnnfldenre  In  kit  budfaiaciaft  with 
lmpn)vad  product  Qabtflty 
(  onaiderartuna  for  Lt-built  aircraft 
maniifaclured  under  FAA-approvad 
■  irwin-rtiln«ai  itandarda;  nJIP™'«n'i^« 
maintPOHiu  n  c.ual  lavtnga  to  pilot 
own«r»  of  primary  cata)|Dry  alrtraf^.  and 
(4)  ■timulatinn  of  huatneaa  aaa(>cla^>d 
with  general  aviatiun  aLtTvlMea 

Coaf  aanrtnga  n?»ulHng  ftrjin  rrvtae^J 
prorarftirea  ftrr  otrtatntng  alrwurftiinpaa 
cerftf!«TifHm«  h»vB  bawn  eattmated  by 
tndnafry  ipotraiimn  ftj  range  frnm  10  to 
80  ^>elcall^  of  ftie  oaata  of  compftanrp 
wtth  LUtreiit  P*rT  n  procerfurea  and 
ffxtanng  aliwiiitlilneaa  aTandarda  Por 
enample,  crrtlfltatlor  coata  ander  Part 
23  for  almple.  rngle  engine  atrrrafr 
gemrafy  range  from  fZ  mtlHrm  to  flfl 
iiirtHun  per  atrcraft  deatgn  TKeae  cottM 
vary  dependVnif  opon  atrrra/t 
complwrfty  ClertlfVcattOTT  coal  frrr  an 
advanced  feur-pface  aircraft  wtth  f>tgh^y 
InmrraO-re  ryatema  wtfl  b«  greatfcr  ftiair 
thoae  for  a  irmpte  utiw-  or  tim-pface 
aircraft  wtlti  rudimentary  ryifema  fkrme 
'ndoatry  apofrimien  mafnfatn  that 


(dvmxa  from  the  proposed  rule  would 
never  exceed  10  percent  oT  the  exjsfifig 
coati,  becauae  product  flabillty 
ronaiderattona  force  prudent 
tnanufacturen  to  exceed  (he  lubitantive 
content  of  most  of  the  exiatlng 
mrworttitneaa  atandardt,  rven  in  the 
absence  of  neyufationa.  These 
tndhrtdtiais  matntam  that  the  costs  of 
ronduLlmg  testa,  such  as  wing  structure 
Intrgnty,  HtRht  capabiRtrea.  etc 
neceaaary  to  satrsfy  prodnct  Rabifity 
(  onsideratKwia,  wooM  bff  etaentialfy  ttte 
same  ander  either  existing  sturrdards  or 
under  any  other  strnpiiflad  regnhsfron. 

Coinaerv8fti«»>y,  the  FAA  aaamnes  ftial 
smrinjfa  fn  mamrfae.tuieri  of  primary 
ratwRory  mrrraft  wt«iW  be  Iff  percent  ot 
pxisttnf  cert1f^^»t1r»n  c*»afB  Thws.  the 
KAA  eafhnaf*^  th«rt  manufactHrara  who 
•WkI  fo  ua«  the  pnntaty  category  airrnrft 
eaetlfkatiflii  coarept  couid  save  from 
$300,000  tv  t1  tmlNm  per  new  airciw^ 
ilf«i)<n.  {Stm  ttm  Re^jwtotory  Eratfiat^fm 
m  the  deckai  far  detaita  afcoa<  theaa 
pstimataBL^  Tbn  FAA  baa  no  baait  apon 
whicb  (o  pradtct  aceuratahF  coat  aatiwgg 
that  aea«M  accrua  to  fhaaa  Mrcnift 
■vaaufactarvrs.  Such  pradtcttona 
inheranlty  la^i^a  soma  kacwwladge  of 
the  aunsbar  td  asassi^acfvavTa  thai  wawld 
e«tcr  dM  pnaary  category  aircraft  Raid 
and  the  aambat  assd  caoplaxity  ol  Iha 
alicrall  aoadela  thay  vaa«M  praduca. 

I'ndv  tba  p^apaaari  rafckttana.  pik>«- 
ownen  q4  pnawiy  catefory  aircnA 
woaW  aiao  baaafti  fram  i 
aMoaatad  mittL.  fl) 
porHoa  ol  tk^  ano-a*  Ihnmi-hii  a;  (2) 
parfonnkig  oartaiB  nalntaaapca  taaka 
and  inapactioaa  itwsahiaa,  aad  (>) 
haviBf  (ba  inapactiast  patiad  af  (ftatr 
airoak  aaUandad  fiom  1  te  2  yaan.  Tte 

costs  savtaga^  TVa  pasliaaa  of  tita 
ain:rafl  tlut  OMiy  ba  asaaaihlari.  amd  »b« 
maiatsnaara  paocadnaaa  Ibat  pllo*- 
awaass.  inay  yasiusia  baae  no*  aa  ywi 
baaa  datattaad.  aad  Ihetr  parfaaMaaae 
by  the  pilot-owner  woidrd  ba  opyannl 
Also,  thaaa  pjocadaias  atouJd  *my  with 
aircraft  coaifUaaUy. 

In  gaaarai.  iba  psapoaad  raipihitinaa 
would  provida  coat  tmixa^  ta  all 
manufactuiara  aad  pilot-CManwra  of 
pnmj&ry  caiagary  aircsatL  TUa  FAA 
bekavea  that  tbe  bar.aAta  ol  tiie 
proposed  regulaU«uia  would  max*  Ihaa 
it/fset  any  coals  they  would  impose. 

^^^iTe  tba  FAA  does  aol  have  data  to 
ttccuratefy  eatimate  theae  benafita.  U 
tif^Heves  ^al  tkey  oouid  ba  substanaal. 
F'jr  axaiBpTe,  if  5  to  10  oaw 
manufaclarera  enter  lh«  primary 
(  alejjory  aircraft  field  and  produce  two 
new  mcxJela  per  year,  then  the  coal 
savlaga  accruing  to  (he  entering 
maoufecturers  coutd  range  from  S2  to 
$20  milflon  per  year  These  benefits  do 


not  mdude:  U)  Cost  aavinga  to  primary 
cfltrgory  aifcrafl  piVol-owners  ibrougb 
reduced  auiinlenance  and  mapeclKUia 
cosU.  (ZJ  pbs  providad  by  new 
manufacturcrt.  C3)  increased  basmesA 
for  fixed  baaad  aperalors  ctue  to 
increased  personal  use  aircraft 
activities 

Rafulalary  FIvxiMlty  DMerminalion 

The  liU?gBiatory  Flerxibility  Acl  al  1880 
(RTA)  was  anactad  t>y  Coagress  tn  order 
to  anaura  primarily  that  saall  anUbaa 
ura  not  diapcoportioaately  affected  by 
Oovexuisent  regtdaUona  Tbe  RFA 
require*  Federal  Covemment  agencies 
to  review  reguIaUana  to  determtne 
whpthsr  they  ovay  bave  "a  sigaincant 
acooanuc  impact  on  a  SMbatanbai 
number  of  a<nan  aiiuaea." 

Tha  proyaaed  primary  catef^ry 
aircraft  ragulatMna  woato  dractiy 
impact  entitica  who  paodaca  aaMlL 
siE^e  anfRirganeral  aviation  oarTaft 
aad  carbficate  thea  nndev  cxntiBK 
airworthiness  standarda.  The  FAA 
(lefinos  a  smaJI  aircraft  manufacturer  as 
one  with  less  than  75  employees.  It 
defines  a  substantial  number  as  one  that 
IS  not  ka«a  tttan  11  and  thai  is  more  than 
one-llHrd  of  ttie  siaalt  antitrea  sabfect  to 
the  proposed  r«y«)ati«Ra.  A  sigariCcanf 
pconomK;  Uiiyatt  ia  deftned  as  fl4.?5© 
per  year  to  each  of  theae  sm»lf 
manufeM,tBif!». 

A  re^ew  of  the  aircraft  mimtifacttirprs 
IntftcHtea  that  atKrot  11  smatf 
merrofiacfureis  may  be  subject  to  the 
propoaed  regnfatloTTS  However,  hi  order 
for  a  suhsTantial  nnmher  to  be  affected, 
all  T1  of  the  erttmafed  number  af 
manufactunrra  would  have  to  choose  to 
prorfnre  aircraft  ander  these  regulations 
The  FAA  has  no  basis  for  e&fimating 
how  many  manufacturers  wilt  choose  to 
produce  aiTCTHft  undei  the  proposed 
regulations  or  the  feveF  of  coraplejdty  of 
these  airo-aft.  Thus,  it  cannot  presently 
estimate  the  level  of  impact  on  the«e 
manufacturers  IT  it  ia  determined,  at 
promulgation,  (hat  this  prapoaal  would 
have  a  significant  Imfkact  oa  a 
tuhataatiaJ  number  of  small  cntiliei.  a 
regulatory  flexibility  analyaiawill  be 
prepared  and  placed  ia  (he  docliet. 
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The  proposed  primary  caiegpry 
aircraft  regulationa.  if  adoptfd.  could 
have  a  beneCcual  imtmrt  on  trade 
opporfunitoes  both  for  IXS.  firmAdoixig 
buauieaa  overseas  aad  foreign  fuTQa 
doing  busiaeaa  in  the  Uoiled  Slatea  Tbe 
airworthineaa  aulhoribea  of  aeueral 
other  cowntriea  ara  knoMm  to  be 
developing  refMlationa  aimilar  in 
concept  to  these  propoaad  primary 
rategary  aircraft  regul&tians.  Tkeae 


regulations  could  afford  new 
opportunities  for  international  trade 
between  the  U.S.  and  other  countries  in 
general  aviation  personal  use  aircraft 
and  their  opponents.  Adoption  of  the 
primary  category  aircraft  concept  would 
also  provide  a  means  for  U.S.  import 
certification  of  several  personal  use 
aircraft  that  are  being  developed 
abroad,  many  of  which  incorporate  U.S. 
manufactured  components.  United 
States  citizens,  fixed  base  operators, 
maintenance  facilities,  and  service 
organizations  would  benefit  from  the 
availability  of  these  aircraft  for  personal 
use  in  the  United  States. 

Federaliam  Implicatioiu 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
1261Z,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Condusioo 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  major 
under  Executive  Order  12291.  In 
addition,  it  is  certified  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibibty  Act.  This  proposal  is 
considered  significant  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  28,  1979). 

A  draft  regulatory  evaluation  of  the 
proposals,  including  a  Regulatory 
Flexibility  Determination  and  Trade 
Impact  Assessment  has  been  placed  in 
the  regulatory  docket.  A  copy  may  be 
obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 
FlJirrMEfl  MFOmtATION  COMTACT". 

list  of  SubjecU 

UCFRPart21 

Aviation  safety.  Aircraft  Production 
certification,  Safety,  Type  certification. 

14  CFR  Part  36 

Aircraft  noise,  Type  certification. 
J4  CFR  Part  43 

\ircraft  Aviation  safety,  Safety, 


14  CFR  Part  91 

Aircraft  Aviation  safety.  Safety. 

14  CFR  Part  141 

Air  safety.  Aviation  safety.  Education. 
Educational  facilities.  Pilot  schools. 
Schools 

14  CFR  Part  147 

Aircraft  Air  safety,  Aviation  safety. 
Education.  Educational  facilities. 
Schools. 

The  PropoMd  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  Parts  21.  36.  43,  91, 
141,  and  147  of  the  Federal  Aviation 
Regulations  (14  CFR  Parts  21,  36,  43,  91, 
141,  and  147)  as  follows: 

P/UIT  21— CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  The  authority  citation  for  Part  21  is 
revised  to  read  as  follows: 

Authority;  49  U.S.C  1344, 1348(c),  1352. 
1354(a).  1355, 1421  through  1431, 1502. 
1651(b)(2),  42  U.S.C.  1857f-10,  4321  et  seq^ 
E.0. 11514:  49  U.S.C  106(g)  (Revised  Pub.  L 
97-449,  January  12, 1983). 

2.  Part  21  is  amended  by  adding  a  new 
S  21.2  to  read  as  follows: 

S21J    FaWflcatton  of  appHcationa, 
reports,  or  records. 

(a)  No  person  shall  make  or  cause  to 
be  made — 

(1)  Any  fraudulent  or  intentionally 
false  statement  on  any  application  for  a 
certificate  or  approval  under  this  part: 

(2)  Any  fraudulent  or  intentionally 
false  entry  in  any  record  or  report  that  is 
required  to  be  kept  made,  or  used  to 
show  compliance  with  any  requirement 
for  the  issuance  or  the  exercise  of  the 
privileges  of  any  certificate  or  approval 
issued  under  this  part 

(3)  Any  reproduction  for  a  fraudulent 
purpose  of  any  certificate  or  approval 
issued  under  this  part;  or 

(4)  Any  alteration  of  any  certificate  or 
approval  issued  under  this  part. 

(b)  The  commission  by  any  person  of 
an  act  prohibited  under  paragraph  (a)  of 
this  section  is  a  basis  for  suspending  or 
revoking  any  certificate  or  approval 
issued  under  this  part  and  held  by  that 
person. 

3.  Section  21.17  is  amended  by  adding 
a  new  paragraph  (f)  to  read  as  follows: 

{21.17    Dastgnation  of  appHcabia 
regulations. 


(f)  For  primary  category  aircraft  the 
applicable  requirements  are: 


(1)  The  appropriate  airworthmess 
requirements  contained  m  Parts  23.  27, 
31,  33.  or  35  of  this  subchapter,  or  such 
other  airworthiness  criteria  the 
Administrator  may  find  appropriate  and 
appUcable  to  the  specific  design  and 
intended  use  and  which  provide  a  level 
of  safety  equivalent  to  that  proxided  by 
those  parts. 

(2)  The  noise  standards  of  Part  36 
applicable  to  small,  propeller  driven 
primary  category  airplanes. 

4.  Part  21  is  amended  by  adding  a  new 
S  21.24  to  read  as  follows: 

S  21.24    issue  of  type  carttficata:  primary 
category  aircraft 

(a)  The  applicant  is  entitled  to  a  type 
certificate  for  an  aircraft  in  the  primary 
category  if — 

(1)  The  aircraft — 

(i)  Is  unpowered  or  powered  by  a 
single,  naturally  aspirated  engine  with  a 
certificated  takeoff  rating  of  200  shaft 
horsepower  or  less  under  sea  level 
standard  day  conditions: 

(ii)  Has  a  maximum  certificated  gross 
weight  of  not  more  than  2.500  pounds; 

(iii)  Has  a  maximum  occupant 
capacity  limit  of  not  more  than  four 
persons,  including  the  pilot  and 

(iv)  The  cabin  is  unpressurized. 

(2)  The  apphcant  has  submitted — 
(i)  Except  as  provided  by  paragraph 

(c),  a  statement  in  a  form  and  manner 
acceptable  to  the  Administrator, 
certifying  that  the  applicant  has 
completed  the  necessary  engineenng 
analysis;  conducted  appropriate  flight 
structural,  propulsion,  and  systems  tests 
necessary  to  show  that  the  aircraft  its 
components,  and  its  equipment  are 
reliable  and  function  properly;  the  type_ 
design  complies  with  the  airworthiness 
standards  and  noise  requirements 
established  for  the  aircraft  under 
5  21.17(f);  and  no  feature  or 
characteristic  makes  it  unsafe  for  its 
intended  use; 

(ii)  A  flight  manual,  in  accordance 
with  S  21.5(b)  containing  the  applicant's- 
approval,  information  on  operating 
limitations,  markings  and  placards,  and 
otlier  information  required  to  be 
furnished  by  the  airworthiness 
standards; 

(iii)  Instructions  for  continued 
airworthiness  in  accordance  with 
S  21.50(b):  and 

(iv)  A  report  that  summarizes  how 
compliance  with  each  provision  of  the 
type  certification  basis  was  determined, 
hsts  the  specific  documerts  in  which 
they  reside,  contains  a  list  of  all 
necessary  drawings  and  documents 
used  to  define  the  type  design  (such  as  a 
master  drawing  list),  and  contains  a  Ust 
of  all  the  engineering  reports  on  tests 
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rind  computafionn  that  the  applicant  will 
rt-lam  urui  make  available  under  |  21  4H 
to  luhslantiale  lumpliance  with  the 
applii  able  airworthinesa  itandardi 

(J)  l'\e  Adminiitrator  find§  that  — 

|t|  The  aircraft  cnmpliei  with  those 
appropriate  airworthinesi  rvcjuirements 
contained  in  Parti  23.  27.  31.  33.  or  35  of 
thii  lub*  hapter,  or  iuch  other 
airworthinesi  criteria  the  Administrator 
may  find  appropriate  and  applicable  to 
the  specific  desijjn  and  intended  use: 
and 

(ii)  The  aircraft  has  no  feature  or 
characttTislic  thnt  malips  it  unsafe  fur 
Iti  intended  use 

(b)  The  applicant  is  entitled  to  a 
ip«ctal  Inspection  and  preventive 
mamtenanc*  program,  as  pari  of  the 
aircraft's  type  design,  or  supplemental 
type  iJesi^n.  on  air<:raff  approved  under 
this  section 

(r.)  If  the  applicant  ii  located  in  a 
foreign  country  with  whii  h  the  llnitpii 
States  has  an  agreement  for  the 
acceptance  of  these  pnxhicts  for  exp<irt 
and  import,  and  the  aircraft  is  to  l>« 
imported  into  the  United  Stales — 

(1)  The  statement  required  by 
paragraph  (a)(2)(i|  of  this  section  mu.st 
\w  maiie  by  the  Foreign  Civil 
Airworthiness  .^utho^ty  (F'CAAI  of  the 
country  of  the  appli(  ant.  and 

(2)  The  required  manuals,  placards, 
listings.  Instrument  markings,  and 

diM  uments  required  by  paragraphs  (a) 
and  It'l  ;)f  this  sei  tion  muHt  be  submitted 
in  the  Kjiglish  langiiage 

5   Set  Hon  21  31|c  1  is  amended  by 
adding  the  phrase  ".  or  otherwise 
requirecj  tiy  the  Administrator  "  after  the 
word  "chapter 

(5   In  I  21  31  paragraph  |d|  is 
redesignated  as  paragraph  (e|  and  new 
paragraph  \A\  is  added  Ui  read  as 
follows 

I21J1     Typ«  ctM^lgn. 

•  •  «  •  • 

(d)  Fur  ("nmary  l!a!egory  .Aircraft,  if 
desired,  any  spei  lal  inspection  and 
preventive  maintenance  program 
designed  to  be  ai  (omplished  by  an 
appropriately  rated  and  trained  pilot- 


I21.M    lAmMMtodl 

7   Se(  tion  21  3,S(al  is  amended  by 
ailding     I  21  24     in  place  of     |  21  25" 

I21.M     |Ajn«ndwl| 

8.  Section  21  93(b|(  I)  is  amended  by 
adding  the  word  "primiirv     '  before  the 
wortl    normal, 

W  Section  21  \>y\  is  .iiTiended  by 
redesignating  ihe  introtlu(  tory 
paragraph  as  paragraph  la  I   by 
redesignating  paragraphs  |a)  ami  lli]  as 
la)(l)  and  (a)|2l    and  tiy  adding  a  new 
paragraph  |b]   to  read  a*  follows 


I211M     PTtvtl«o— ■ 

(a)  The  holder  of  a  production 
certificate  may  — 

(1)  Obtain  an  aircraft  airworthiness 
certificate  without  further  showing, 
except  that  the  Administrator  may 
inspect  the  aircraft  for  conformity  with 
the  type  design,  or 

(2)  In  the  case  of  other  products, 
obtain  approval  for  installation  on 
certificated  aircraft 

(b)  Notwithstanding  the  provisions  of 
J 1 141  3  and  147  3.  the  holder  of  a 
production  certificate  for  a  primary 
category  aircraft  type  design  or  for  a 
normal,  utility,  or  acrobatic  category 
aircraft  of  a  type  design  that  la  eligible 
for  special  airworlhinesi  certification  in 
the  primary  category  under  i  21  lM(c) 
may  — 

(1)  Conduct  training  for  persons  in  the 
performance  of  a  special  inspection  and 
preventive  maintenance  program 
approved  as  a  part  of  the  aircraft's  type 
design  under  |  21  24(b).  provided  the 
training  is  given  by  a  person  holding  a 
mechanic  certificate  with  airframe  and 
powerplant  ratings  issued  under  Part  65 
of  this  chapter 

(2)  issue  a  certificate  of  competency  to 
persons  successfully  completing  the 
approved  training  pn)gram.  provided  the 
certificate  specifies  the  aircraft  to  make 
and  mtxlel  to  which  the  certificate 
applies. 


121. Its    (Ajnwtdadl 

10  Section  21  lft5(b)  is  amended  by 
ailding  the  phrase  '   including  pnmary 
category  aircraft  assembled  under  a 
production  certificate  by  another  person 
m  the  I'nited  States  from  a  kit  provided 
by  the  holder."  after  the  word  "product ' 

121. 17S     lAmwxtod) 

11  Section  21  175(b)  is  amended  by 
adding  "pnmary  '  after  the  word  "are" 


121.111    lAmandadl 

12.  Section  21  181(a)(1)  is  amended  by 
adding  the  words  ".  special 
airworthiness  certificates  pnmary 
category."  after  the  words  "  Standard 
airworthiness  certificates  " 

13  Section  21  182  is  amended  by 
revising  paragraph  (b)(2)  as  follows: 

121. 1S2    Aircraft  tdwitmcatton. 

•  «  •  •  • 

\h]  '    •    • 

(21  .An  expenmenlal  certificate  for  an 
aircraft  that  is  not  "amateur  built  "  or 
kit  built  " 


14  Part  21  is  amended  by  adding  a 
new  5  21  IM  to  read  as  follows 


I21.1S4     lasua  of  apacM  alrworlNrwaa 
c«rttflcatM  for  primary  cataqory  aircraft 

(a)  Sew  primary  category  ainraft 
manufactured  under  a  production 
certificate  An  applicant  for  a  special 
airworthiness  certificate-pnmary 
category  for  a  new  aircraft  that  meets 
the  cntena  of  J  21.24(a)(1). 
manufactured  under  a  production 
certificate,  including  aircraft  assembled 
by  another  person  m  the  I  !nited  States 
from  a  kit  provided  by  the  holder  and 
under  the  supervision  and  qualify 
control  of  the  holder,  is  entitled  to  a 
special  airworthiness  certificate  without 
further  showing,  except  that  the 
Administrator  may  inspect  the  aircraft 
to  determine  conformity  to  the  type 
design  and  condition  for  safe  operation. 

(b)  Import  aircraft.  An  applicant  for  a 
special  airworthiness  certificate-primary 
category  for  an  import  aircraft  type 
certificated  under  S  21.29  is  entitled  to  a 
special  airworthiness  certificate  if  the 
Foreign  Civil  Airworthiness  Aulhonty  of 
the  country  in  which  the  aircraft  was 
manufactured  certifies,  and  the 
Administrator  finds  after  inspection, 
that  the  aircraft  conforms  to  an 
approved  type  design  that  meets  the 
cntena  of  i  21.24(a)(1)  and  is  in  a 
condition  for  safe  operation. 

(c)  Aircraft  having  a  current  standard 
airworthiness  certificate  An  applicant 
for  a  special  airworthiness  certificate- 
pnmary  category  for  an  aircraft  having  a 
current  standard  airworthiness 
certificate,  that  meets  the  criteria  of 

i  21.24(a)(1).  may  obtain  the  pnmary 
category  certificate  in  exchange  for  its 
standard  airworthiness  certificate 
without  further  showing.  For  the 
purposes  of  this  paragraph,  a  current 
standard  airworthiness  certificate 
means  that  the  affected  aircraft 
conforms  to  an  approved  normal,  utility, 
or  acrobatic  type  design,  complies  with 
all  applicable  airworthiness  directives, 
has  been  inspected  and  found  airworthy 
within  the  last  12  calendar  months  in 
accordance  with  J  91.169(a)(1)  of  this 
chapter,  and  is  found  to  be  in  a 
condition  for  safe  operation  by  the 
Administrator 

(d)  Other  aircraft.  An  applicant  for  a 
special  airworthiness  certificate-primary 
category  for  an  aircraft  that  meets  the 
cntena  of  J  21.24(a)(1),  and  not  covered 
by  paragraphs  (a),  (b),  and  (c)  of  this 
section,  IS  entitled  to  a  special 
airworthiness  certificate  if — 

(1)  The  applicant  presents  evidence  to 
Ihe  Administrator  that  the  aircraft 
conforms  to  an  approved  pnmary, 
normal,  utility,  or  acrobatic  type  design, 
including  compliance  with  all  applicable 
ainvorthiness  directives; 


(2)  The  aircraft  has  been  inspected 
and  found  airworthy  within  the  past  12 
calendar  months  in  accordance  with 

S  91.ie0(a)(l)  of  this  chapter  and: 

(3)  The  aircraft  is  found  by  the 
Administrator  to  conform  to  an 
approved  type  design  and  to  be  in  a 
condition  for  safe  operation. 

(e)  A  multiple  category  airworthiness 
certificate  in  the  primary  category  and 
any  other  category  will  not  be  issued; 
and  a  primary  category  aircraft  may 
only  hold  one  airworthiness  certificate. 

(f)  Noise  requirements.  For  all  primary 
category  propeller  driving  small 
airplanes  (except  for  airplanes  that  are 
designed  for  "agricultural  aircraft 
operations"  as  defined  in  {  137.3  of  this 
chapter,  as  effective  on  January  1, 1988), 
no  special  airworthiness  cerificate  is 
originally  issued  under  this  section 
unless  the  applicant  shows  that  the  type 
design  complies  with  the  applicable 
noise  requirements  of  Part  38  of  this 
chapter  in  addition  to  the  applicable 
airworthiness  requirements  in  this 
section. 

(g)  Primary  category-light  Primary 
category  aircraft  that  have  a  maximum 
certificated  gross  weight  of  1,000  pounds 
or  less  must  be  designated  as  "primary 
category-light"  on  the  special 
airworthiness  certificate. 

15.  Section  21.187  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows; 

S  2 1 . 1 87    lasue  of  multiple  airworthinaas 
cartmcatlon. 

(a)  An  applicant  for  an  airworthiness 
certificate  in  the  restricted  category,  and 
in  one  or  more  other  categories,  except 
primary  category  and  primary  category- 
light,  is  entitled  to  the  certificate,  if — 

•  a  a  «  • 

16  Section  21.191  is  amended  by 
adding  a  new  paragraph  (h]  to  read  as 
follows: 

{21.191     Exparlmcntal  cartiflcataa. 
•         •         •         •         • 

(h)  Operating  kit-built  aircraft. 
Operating  an  aircraft  certificated  in  the 
primary  category  that  meets  the  criteria 
of  §  21.24(a)(1)  which  was  assembled  by 
the  applicant  from  a  kit  production 
certificate,  but  which  was  assembled 
without  the  supervision  and  quality 
control  of  the  production  certificate 
holder  under  §  21.184(a). 

PART  36— NOISE  STANDARDS: 
AIRCRAFT  TYPE  AND 
AIRWORTHINESS  CERTIFICATION 

17.  The  authority  citation  for  Part  36  is 
revised  to  read  as  follows: 

Authority:  49  U  S.C.  1344.  1348.  1354(a). 
1355.  1421.  1423.  1424.  1425.  1428,  1429.  1430, 


1431(b),  1651(b)(2).  2121  through  2125;  42 
U.S.C.  4321  et  aeq.;  Sec.  124  of  Pub  L  08-473. 
E.0. 11514:  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12, 1983). 

$36.9    [AmwidMl] 

IB.  The  introductory  paragraph  of 
S  38.9  is  amended  by  adding  the  word 
"primary,"  before  the  word  "normal,". 

§  36.501    [Anwfxtod] 

19.  Section  38.501(a)(1)  is  amended  by 
adding  the  word  "primary,"  before  the 
word  "normal,". 

PART  43— MAINTENANCE, 
PREVENTIVE  MAINTENANCE, 
REBUILDING,  AND  ALTERATION 

20.  The  authority  citation  for  Part  43  is 
revised  to  read  as  follows; 

Authority:  49  U.S.C.  1354.  1421  through 
1430;  49  U.S.C.  \0&[g)  (RevUed  Pub  L  97-449. 
January  12. 1983). 

21.  Paragraph  (c)  of  Appendix  A  of 
Part  43  is  amended  by  adding  a  new 
item  (31)  to  read  as  follows: 

Appendix  A— Major  Alterations,  Major 
Repairs,  and  Preventive  Maintenance 


(c)  •  •   • 

(31)  The  inspection  and  maintenance  tasks 
prescribed  and  specificaliy  identified  as 
preventive  maintenance  in  a  primary 
category  aircraft  type  certificate  or 
supplemental  type  certificate  holder's 
approved  special  inspection  and  preventive 
maintenance  program  when  accomplished  on 
a  primary  category  aircraft  provided: 

(i)  They  are  performed  by  the  holder  of  at 
least  a  private  pilot  certificate  issued  under 
Part  61  who  is  the  registered  owner  (including 
co-owners)  of  the  affected  aircraft  and  who 
holds  a  certificate  of  competency  for  the 
aircraft  involved  issued  by  a  school  approved 
under  {  141.57(b)  or  {  147.21(f]  of  this 
chapter,  or  issued  by  the  holder  of  a  primary 
category  aircraft  production  certificate  that 
has  a  special  training  program  approved 
under  J  21.163(b)  of  this  subchapter  and 

(ii)  The  inspections  and  maintenance  tasks 
are  performed  in  accordance  with 
instructions  contained  in  the  special 
inspection  and  preventive  maintenance 
program  approved  under  {  21.24(b). 

PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

22.  The  authority  citation  for  Part  91 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1301(7),  1303,  1344, 
1348.  1352  through  1355.  1401,  1421  through 
1431,  1471,  1472,  1502,  1510,  1522,  and  2121 
through  2125;  Articles  12,  29.  31,  and  32(a)  of 
the  Convention  on  International  Civil 
Aviation  (61  Stat.  1180);  42  U.S.C.  4321  et  seq.\ 
RO.  11514:  49  U.S.C.  106(g)  (Revised  Pub  L 
97-449,  January  21,  1983), 


23.  Section  91.21  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S  91.21     FBgM  kwtnietton;  aimutatad 
InatninMnt  fBQtrt  and  cartain  IBght  taata 

•  *         •         •         • 

(d)  No  person  may  give  fiight 
instruction  in  a  primary  category  aircraft 
designated  as  "primary  category-light" 
on  its  special  airworthiness  certificate, 
or  with  an  aircraft  having  an 
experimental  certificate  that  has  a 
maximum  certificated  gross  weight  of 
1,000  pounds  or  less,  except  for  the 
purpose  of  providing  fiight  training  in 
the  operation  of  that  aircraft  and 
provided  that  no  other  persons  or 
property  are  earned. 

24.  Section  91.42  is  amended  by 
redesignating  existing  paragraph  (e)  as 
(f),  and  by  adding  a  new  paragraph  (e) 
to  read  as  follows: 

§  91.42    Aircraft  having  an  experimental 
certificate;  operating  limltationa. 

*  •  •  •  « 

(e)  No  person  may  operate  an  aircraft 
having  an  experimental  certificate  that 
has  a  maximum  certificated  talceoff 
weight  of  less  than  1,000  pounds  within 
an  airport  traffic  area,  control  zone, 
terminal  control  area,  airport  radar 
service  area,  or  positive  control  area, 
unless  that  person  has  prior 
authorization  from  the  air  traffic  facility 
liaving  jurisdiction  over  that  air  space. 

*  *         •         •         * 

25.  Part  91  is  amended  by  adding  a 
new  §  91.44  to  read  as  follows: 

§  91.44    Primary  Category  Aircraft 
Operating  limitations. 

(a)  No  person  may  operate  a  pnmary 
category  aircraft  carrying  persons  or 
property  for  compensation  or  hire. 

(b)  .No  person  may  operate  a  pr.man.- 
category  aircraft  designated  as  "primary 
category — light"  on  the  special 
airworthiness  certificate  within  an 
airport  trafTic  area,  control  zone, 
terminal  control  area,  airport  radar 
service  area,  or  positive  control  area, 
unless  that  person  has  prior 
authorization  from  the  air  traffic  facility 
having  jurisdiction  over  that  airspace. 

(c)  No  person  may  operate  a  primary 
category  aircraft  designated  as  "primary 
category — light",  except  by  visual 
reference  with  the  surface. 

26.  Section  91.169  is  amended  by 
adding  a  new  paragraph  (c)(4)  to  read  as 
follows: 

{91.169    Inspectiona. 

*  •  *  «  • 

(c)  •  •  * 

(4)  An  aircraft  having  a  special 
airworthiness  certificate — primary 
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catfyory    pxri-pt  primnrv  (  atex'"^ 
sin  raft  wiih  an  cxpenmt'n'rt!  rprtifii.d'p 
when  in.if>P(  U'f]  und  rv.n'.uin\nfii  bv  a 
person  authonied  under  |  4.1  3  of  (his 
chapter  to  pfrform  prpvcntivi! 
mdinlenani  e  in  di  (tiniance  with  a 
ip«'<;ial  in»(.)«'(  Sum  ami  pr»'\t'ntivf 
mainlenani  «■  pruxram  approved  umlcr 
I  21  24(h|  of  ihii  I  hap!.T   and  the 
ain.raft  is  in»p«*<  ted  in  m  i  ordaru  e  with 
paragraph  la)!l)  of  shin  «e<  tmn  ea(  h  .!4 
(  rttemlar  month,'* 


PART  141— PILOT  SCHOOLS 

2"   The  authority  i  itatuin  for  Cirt  141 
1%  reMded  to  read  a*  follows 

Authortty    4«  I    S(      1  \S4    I  iVS    14:i    14.1.' 
•  nil  14 J-    4U  I    S  C    ItWui    H"i!<.-<l  (''it)    I,  T" 
44H,  Unuitry    !  Z,  '.'#ili 

2H   S«M  turn  141  S'  m  a-i-'rulrd  hy 
relief! ignii I inx  'he  i  \irrent  parHgrrtpb.   is 
paragraph  (a  I  a.'ul  adding  a  new 
paragraph  (hi  to  read  an  follnwi: 

f  141  57     Sp«ciai  currlcuia. 

(bl  .A  piiol  *i  ho.il  I  ertifii  ated  under 
thin  part  may  apply  for  d:\A  nu  eive 
appnival  for  »p«'i  ml  i  nurses  m  the 
perfomiani  e  of  «pe<  lal  inspei  tion  am! 
preventive  niamtenatue  programs  fur 
pnm.iry  lategory  airi  raft  type 
(  ertifw.ated  under  $  Z\  J4(*)|  of  this 
(.hapter    provided  the  ipe    ud  i  oiirsfS 
are  taught  hy  pxTHniis  h.'Mii'j^  a 


mechanic  certiHiate  with  airframe  and 
powerplanl  ratings  issued  under  Pari  65 

of  this  chapter 

^  141.SS     [Ain«nd«dl 

jy  Set  turn  141  US  is  amended  by 

redesignating  the  current  paragraph  as 
parigraph  |a)  and  aiidmg  a  new 
paragraph  If))  to  read  as  follows; 

111"    •    • 

[h]  The  holder  of  an  examining 
a  ;'honty  may  issue  a  certiTicate  of 
(umpetency  to  persons  successfully 
("mpieting  training  provided  under 
i  141  S'lb),  provided  the  certiTu^te 
s^wcifies  the  aircraft  make  and  model  to 
which  the  certificate  applies 

iU)  Section  141  73  is  amended  by 
adding  a  new  paragraph  (i  )  to  read  as 
follows 

J  141  73     PTlv»»g«*. 

\>  !  The  holder  of  a  pilot  schtH)l  or  a 
provi.monai  pilot  school  certificate  may 
issue  a  (  ertificate  of  competency  to 
P'.lots  su(  (  es.sfully  completing  training 
provided  under  |  141  57(b).  provided  the 
I  ertificate  specifies  the  aircraft  make 
anii  moiiel  for  which  the  certificate 
applies 

PART  147— AVIATION  MAINTENANCE 
TECHNICIAN  SCHOOLS 

31    The  authority  citation  for  Part  147 
cs  revised  !o  read  as  set  forth  below  and 


the  authonty  citations  following  the 
sections  of  Part  147  are  removed: 

AutJKjrity:  49  U  S  C   1354|a).  13S5.  1421,  and 
142"  49  U  S  C   106(j!)  (Revised  Pub   L  97-449 
January  12.  19831 

32  Section  147  21  is  amended  by 
adding  a  new  paragraph  (f]  'o  read  as 

f  o  1 1  o  w  s 

{147.21     0«n«ral  curriculum  r«quir*m«nt*. 
•  •  •  •  • 

(f)  Notwithstanding  the  provisions  of 
paragraphs  (a)  through  (e)  of  this  section 
and  $147  11,  the  holder  of  a  certificate 
issued  under  Subpart  B  of  this  part  may 
apply  for  and  receive  approval  of 
special  courses  m  the  performance  of 
special  inspection  and  preventive 
maintenance  programs  for  a  pnmary 
category  aircraft  type  certificated  under 
§  21  24(b)  of  this  chapter.  The  school 
may  also  issue  certificates  of 
competency  to  persons  successfully 
completing  such  courses  provided  all 
other  requirements  of  this  part  are  met 
and  the  certificate  of  competence 
specifies  the  aircraft  make  and  model 
for  which  the  certificate  applies 

Issued  in  Washington,  DC.  on  Mdrt,h  1, 

M  C.  B«anl. 
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See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping  and  countervailing  duties: 
Administrative  review  requests,  9868 


Short  supply  determinations: 
Hot-rolled  steel  sheet  and  strip  for  bi-metal  band  saws. 


Applications,  hearings,  determinations,  etc.: 
UMDNJ-RW]  Medical  School  et  al..  9869 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Carbonated  candy  products,  methods  of  making.  9903 
Cryogenic  ultramicrotome  apparatus  and  components. 

99U4 
Insulated  security  chests,  9904 
Mechanical  transfer  presses  from  Japan,  9905 
Recombinant  erythropoietin,  9905 
Track  lighting  system  components,  includmg  plugboxes, 

9906 
Wire  electrical  discharge  machining  apparatus  and 

components,  9906 

Interstate  Commerce  Conrntission 

RULES 

Practice  and  procedure: 

Environmental  comphance;  out-of-service  rail  line 
exemptions,  9822 
PROPOSED  RULES 
Tariffs  and  schedules: 

Rail  carrier  cost  recovery  tariffs,  9863 

Labor  Department 

See  also  Employment  and  Training  Administration 
NOTICES 

International  labor  affairs: 
Indigenous  and  Tribal  Populations  Convention;  partial 
revision,  9907 

Land  Management  Bureau 

NOTICES 

Meetings: 

Craig  District  Advisory  Council,  9902 

Richfield  District  Grazing  Advisory  Board,  9902 
Realty  actions;  sales,  leases,  etc.: 

California,  9902 
Survey  plat  filings: 

Idaho,  9903 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  9966 

National  Foundation  on  the  Arts  and  the  Humanfties 

PROPOSED  RULES 

National  Endowment  for  the  Arts; 
Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  9966 
National  Endovraient  for  the  Humanities; 
Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  9966 

National  Highway  Traffic  Safety  Administration 

RULES 

Odometer  disclosure  requirements.  9809,  9816 

(2  documents] 
PROPOSED  RULES 
Motor  vehicle  safety  standards: 

Fuel  system  integrity;  fuel  spillage  limits,  9855 
Odometer  disclosure  requirements,  9858 
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Meetings 
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Presidential  Documents 
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Defense  Department  drug  interdiction  reports;  authority 
delegation  (Memorandum  of  Feb.  14.  1909}.  9753 
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See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration 
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changes  in  accountants  and  resignations  of  directors, 
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9643 
Securities: 

.Net  capital  rt-qulrer.ients  for  brokers  and  dealers,  9B42 
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Philadelphia  Stock  Exchange.  Inc.  9959 
Applications,  hearings,  determinations,  etcJ 
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See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 
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Administration 
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In  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Presidential  Documents 


Memorandum  of  February  14,  1989 

Reports  Concerning  Department  of  Defense  Support  for  Ehaig- 
Interdiction  Efforts  Required  by  the  FY  1989  National  Defense 
Authorization  Act 


[FR  Doc  88-5521 
Filed  3-»-e».  4fl3  pm) 
Billing  code  yi95-(n-M 


Memorandum  for  the  Secretary  of  Defense 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  the  laws  of  the 
United  States,  including  Section  301  of  Title  3  of  the  United  States  Code,  I 
authorize  you  to  submit  to  the  Congress  the  reports  concerning  drug-interdic- 
tion efforts  by  the  Department  of  Defense  as  specified  in  Sections  1103(a)(2), 
1105(c),  and  1107(a)  of  the  National  Defense  Authorization  Act.  Fiscal  Year 
1989,  Pubhc  Law  No.  100-456,  September  29, 1988. 

This  memorandum  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington,  February  14,  1989. 
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WOOK. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  317 

Appointin«m,  RMssignmefit.  Ti 
and  Reinstatement  fen  ttte  Senior 
Executive  Service 

AOENCV:  Office  of  Personnel 
Management 

action:  Pinal  rule. 


tUIMNAnv.  The  Office  of  Personnel 
Management  (OPM]  is  issuing  final 
regulations  on  procedures  governing 
Senior  Executive  Service  (SES) 
appointment  and  staffing  actions, 
including  (1)  qualifications  standards; 
(2)  agency  recruitment  and  selection 
procedures  for  initial  career 
appointment  to  the  SES;  (3)  the  1-year 
probationary  period  for  career 
appointees;  (4)  reinstatement  to  the  SES; 
(5)  reassignment  and  transfers;  and  (6) 
details  %vithin,  into,  and  out  of  %S 
positions.  The  reinstatement  regulations 
are  a  revision  of  current  regulations.  The 
other  regulations  are  new.  The 
regulations  are  intended  to  ensure 
compliance  with  merit  staffing 
provisions  and  to  implement  statutory 
requirements  for  regnlatirai  by  OPM. 

EFFECTIVE  DATE:  April  7.  1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Neal  Harwood,  (202)  632-4486. 

SUPPLEMENT ARV  INFORMATION:  On  July 
22. 1988.  OPM  published  proposed 
regulations  (53  PR  27095)  on  staffing 
actions  in  the  Senior  Executive  Service 
(SES).  The  conmient  period,  which  was 
80  days  from  the  date  of  publication, 
ended  on  September  20. 1988.  Comments 
were  received  from  16  agencies,  one 
executive  organization,  and  one  member 
of  Congress. 


Subpart  D—Oualifications  Standards 

One  agency  recommended  that 
S  317.402(a)  not  require  that  a 
quahfications  standard  identify  the 
"breadth  and  depth"  of  the  knowledges, 
skills,  and  abilities  required  for 
successful  performance  cmq  the  basis  that 
such  a  requirement  is  more  appropriate 
to  developing  a  crediting  plan.  We  have 
retained  this  provision  since  the 
standard  sets  out  the  "breadth  and 
depth"  of  the  qualifications  factors,  and 
the  crediting  plan  then  shows  how  to 
measure  these  factors. 

One  agency  recommended  that 
S  317.402(b).  which  states  that  the 
standard  must  be  specific  enough  to 
enable  applicants  to  be  rated  and 
ranked  according  to  their  degree  of 
qualifications,  be  deleted  to  avoid 
confusing  examination  factors  with 
qualfications  factors.  We  do  not  beheve 
this  provision  will  cause  confusion.  The 
standard  has  to  be  specific  enough  so 
that  a  crediting  or  examining  plan  can 
be  developed  by  the  agency  that  will 
make  qualitative  distinctions  among  the 
applicants  for  ranking  purposes. 

One  agency  recommended  deletion  of 
the  provision  in  9  317.402(d)(1)  that  a 
standard  may  not  contain  a  minimum 
length  of  experience  requirement  The 
agency  argued  that  such  a  requirement 
may  be  useful  in  predicting  successful 
performance  in  certain  situations.  We 
have  revised  the  provision  to  allow 
agencies  to  use  a  minimum  length  of 
experience  requirement  if  they  believe  it 
is  appropriate,  bat  the  requirement  may 
not  exceed  that  for  a  similar  position  in 
the  General  Schedule. 

One  agency  recommended  deletion  of 
S  317.404.  wUch  provides  that  agencies 
have  to  keep  copies  of  old  qualifications 
standards  for  2  years.  The  provision  has 
been  retained  to  assure  that  adequate 
documentation  exists  in  case  a  question 
is  raised  or  an  audit  is  conducted 

Subpart  E— Career  Appointments 

(1)  Recruitment  and  Selection  of  Initio  J 
SES  Career  Appointment 

One  agency  recommended  that 
S  317.501(a)  be  revised  to  state  that  the 
agency  Executive  Research  Board  (ERB) 
will  "oversee"  rather  than  "conduct"  the 
merit  staffing  process  for  career 
appointees  so  as  to  indicate  that  the 
ERB  has  authority  to  delegate  its 
functions.  The  term  "conduct"  is  used  in 
5  U.S.C.  3393(b)  and  therefore  is 


retained.  The  authority  of  the  ERB  to 
delegate  certain  of  its  functions  is 
specified  in  §  317.501(cM2). 

Two  agencies  objected  to  the 
provision  in  {  317  J01(b){2)  that  agencies 
must  list  in  OPM's  biweekly  pubhcation 
of  SES  vacancies  any  vacancy  they 
intended  to  fill  by  career  appointment. 
One  of  the  agencies  stated  that  there 
may  be  occasions  when  an  expedited 
announcement  is  required.  The 
provision  has  been  retained  to  assure 
that  notice  of  all  SES  vacancies  is  made 
available  as  a  minimum  to  all  groups  of 
qualified  individuals  within  the  civil 
service,  as  required  by  5  U.S.C  3393(a), 
and  that  notice  of  SES  vacancies  open  to 
individuals  outside  the  civil  service  is 
made  available  to  the  U.S.  Employment 
Service,  as  required  by  5  U.S.C.  3327 
The  provision  has  been  clarified, 
however,  to  indicate  agencies  only  have 
to  hst  those  vacancies  which  are  being 
filled  by  initial  career  appointment  to 
the  SES.  Positions  being  filled  by 
reassignment  transfer,  or  reinstatement 
of  career  SES  appointees  do  not  have  to 
be  listed.  The  minimum  period  of  hsting 
is  14  calendar  days,  which  should  still 
allow  agencies  to  expedite  the  filling  of 
their  jobs  when  necessary. 

One  agency  commented  that  under 
§  317.501(c)(1)  all  candidates  resporrding 
to  a  vacancy  annoimcement  would  have 
to  be  rated  and  ranked  on  the  same 
basis.  It  recommended  that  the  rating 
and  ranking  of  cmrent  career  SES 
members  and  reinstatement  eligibles 
should  be  at  the  option  of  the  agencj- 
since  competitive  requirements  for  entry 
into  the  SES  have  already  been  met  and 
these  individuals  could  be  placed 
noncompetitively.  We  agree,  and  the 
regulabons  have  been  revised 
accordingly. 

One  agency  objected  to  the  provision 
in  S  317.501(c)(2)  that  the  ERB  is 
required  to  consider  the  qualifications 
only  of  those  candidates  who  meet  the 
requirements  of  the  vacancy 
announcement  (i.e.,  are  within  the  area 
of  consideration  and  meet  the  mimmum 
qualifications  requirements.)  The  agency 
noted  that  5  U.S.C.  3393(b)  provides  that 
the  ERB  is  responsible  for  "reviewing 
the  executive  qualifications  of  each 
candidate  *   *   *."  We  do  not  believe  it 
was  the  intent  of  the  law  to  prohib:t  the 
ERB  from  using  subject  matter 
specialists  to  screen  out  unquahfied 
candidates  before  the  ERB  considered 
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the  candidal**,  and  th«  proviilon  haa 
b«en  retained. 

One  agency  recommended  that  in 
I  317.S02(c)(5)  the  ERB  not  be  required 
to  provide  written  recommendationa  to 
the  appointing  authority  on  all  eligible 
candidates,  but  b«  allowed  instead  to 
provide  a  atatement  that  It  had  reviewed 
the  applicationa  of  the  eligible 
candidatea  and  was  referring  "X" 
number  for  aelection  conaideration.  This 
aection  implementa  5  U  S.C.  3393(b)(2). 
which  atates  that  the  ERB  is  responsible 
for  "making  written  recommendation*  to 
the  appropriate  appointing  authority 
concerning  auch  candidates."  We 
believe  that  the  intent  of  the  law  is  that 
the  appointing  authority  be  made  aware 
of  the  ERB  determinationa  on  all  the 
eligible  candidatea,  and  therefore  the 
provision  haa  been  retained. 

One  agency  commented  that  in 
I  317.502(c)(5)  it  appears  that  rating 
aheeta  could  be  used  to  satisfy  the 
requirement  that  wntten 
recommendations  be  provided  by  the 
ERB  to  the  appointing  authority  only 
when  there  was  a  large  number  of 
candidates.  The  section  has  been 
clarified  to  state  that  rating  sheets  may 
be  used  at  any  time.  The  section  ha* 
also  been  revised  to  indicate  that 
although  rating  sheets  may  be  used  for 
the  wntten  rsoommendation  on 
individual  candidates,  the  ERB  still  has 
to  certify  in  writing  the  list  of  candidates 
provided  to  the  appointing  authority. 

Two  agencies  objected  to  the 
provision  in  |  317.fim(cH0)  that  the 
appointing  authority  certify  that 
appropriate  merit  staffing  procedures 
were  followed.  They  both  noted  that  the 
ERB  is  charged  by  law  with  conducting 
the  merit  staffing  process  and 
recommended  that  the  ERB  be  allowed 
to  make  the  certification.  The  provision 
has  been  revised  to  allow  either  the 
appointing  authority  or  the  ERB  to  make 
the  certification  (|  317.5m(c)(7)). 

I2f  Qualifications  Review  Board  (QRBf 
Certification 

One  agency  objected  to  the  provision 
in  I  317.502(b)  that  agencies  must 
submit  their  case  to  a  QRB  within  9 
months  of  the  closing  date  of  a  vacancy 
announcement  or  the  completion  of  an 
OPM  approved  SES  candidate 
development  program.  It  noted  that  the 
provision  removed  any  flexibility  for 
OPM  to  waive  the  requirement  in 
extreme  circumatancea.  We  agree  and 
have  revised  the  section  to  state  that 
OPM  may  aet  the  length  of  time  dunng 
which  a  case  must  be  received,  and  we 
will  provide  the  length  in  the  Federal 
Peraonnel  Manual  In  the  meantime,  the 
9-month  limitation  will  be  applicable 


unless  OPM  provide*  a  waiver  in  ■ 
specific  case  for  good  cause. 

One  agency  recommeruled  that      ' 
i  317.502(c)  be  revised  to  provide  that 
QRB  certifications,  including  those  for 
graduates  of  SES  candidate 
development  programs,  will  be  good  for 
5  year*  rather  than  3  year*.  The 
provision  haa  been  retained  to  assure 
that  the  qualifications  are  sufficiently 
recent. 

Five  agencies  objected  to  i  317.502(d). 
which  provide*  that  OPM  may 
determine  the  disposition  of  agency 
QRB  case*  between  the  time  an  agency 
head  leave*  office  and  the  time  a  new 
agency  head  ia  conflnned  and 
appointed.  One  agency  *tated  that 
action  should  not  be  taken  by  OPM 
without  consulting  the  agency.  One 
agency  stated  that  it  might  be 
appropriate  to  return  the  few  case* 
involving  positions  reporting  directly  to 
the  agency  head,  but  not  other  cases. 
One  agency  stated  that  although  such  a 
provision  might  be  appropriate  during  a 
Presidential  transition,  it  would  not  be 
appropriate  at  other  times.  Two 
agencies  stated  that  the  provision  would 
not  be  appropriate  at  any  time. 
Generally,  the  attitude  of  the  agencies 
responding  was.  as  stated  by  one 
agency,  that  the  provision  was  "an 
unwarranted  intrusion  into  an  agency's 
management  of  it*  SES  resource*. ** 

When  we  Issued  the  propo*ed 
regulation*,  we  *tated  that  thi*  authority 
wa*  needed  to  assure  that  the  new 
agency  head  will  be  able  to  make  hia  or 
her  own  aelection*  for  key  position*.  We 
atiU  hold  thi*  view  and  therefore  have 
retained  the  provialon.  A*  we  also 
pointed  out  when  we  issued  the 
proposed  regulations,  however,  cases 
will  not  be  automatically  returned  to 
agencies.  We  stated  then  that  OPM  may 
return  case*  to  agencies,  hold  them 
pending  appointment  of  a  new  agency 
head,  or  submit  them  for  QRB  review 
depending  on  the  circumstances,  such  as 
the  organizational  level  of  the  position 
being  filled,  the  degree  to  which  the 
imcimibent  would  be  involved  in  policy 
matters,  and  how  long  before  a  new 
agency  head  is  likely  to  take  office. 
Criteria  will  be  included  in  the  Federal 
Personnel  Manual,  and  we  will  consult 
with  agencies  when  possible  before 
making  a  decision  on  what  to  do  in  an 
mdjvidual  case. 

(3f  FYobationary  Period 

Section  317.503(d)  of  the  proposed 
regulations  provided  that  if  a  career 
appointee  left  the  SES  before  completing 
the  probationary  period,  the  appointee 
need  not  be  recertified  by  a  QRB  if 
selected  for  another  SES  position  within 
3  years  of  the  previous  QRB 


certlflcatioa  The  section  has  been 
clarified  to  indicate  that  recertification 
is  required  if  the  individual  was 
removed  from  the  SES  for  performance 
or  disciplinary  reasons. 

One  agency  recommended  that  the 
regulations  also  state  that  once  an  SES 
member  completes  an  SES  probationary 
period,  the  member  need  not  receive 
QRB  certification  to  enter  another  SES 
position  following  a  break  in  SES 
service.  We  do  not  believe  thi* 
*tatement  i»  necessary  in  the  regulations 
since  the  QRB  i*  re*pon8ibIe  only  for 
review  of  initial  career  appointments, 
but  will  make  clear  in  the  Federal 
Personnel  Manual  that  QRB  action  is 
not  required  for  an  individual  who 
completed  the  probationary  period  and 
is  'reinstated  to  the  SES. 

Subpart  G — Reinstatainent 

Section  317.702(a)(2)  lists  separation 
actions  following  which  a  career 
appointee  is  not  eligible  for 
reinstatement  to  the  SES.  The  Office  of 
Special  Counsel  Merit  Systems 
Protection  Board  (MSPB).  provided 
clarifying  language,  which  we  have 
adopted,  regarding  removals  directed  by 
the  MSPB  resulting  from  disciplinary 
actioru  initiated  by  the  Special  Counsel. 

Section  317.703  covers  reinstatement 
of  former  career  appointees  who  have 
taken  Presidential  appointments.  One 
agency  reconunended  that  |  317.703(b). 
which  provides  that  a  Presidential 
appointee  may  apply  to  OPM  for 
directed  reinstatement  only  after  the 
appointee's  resignation  is  requested  or 
submitted,  be  amended  to  allow 
application  also  when  the  resignation  is 
"projected."  We  have  not  adopted  the 
recommendation  because  OPM  needs  to 
know  definitely  that  a  resignation  is  to 
occur  before  directing  reinstatement  in 
the  SES,  which  may  occur  in  another 
agency.  Once  a  resignation  is  requested 
or  submitted,  however.  OPM  will  initiate 
action  even  though  the  effective  date  of 
the  resignation  is  not  until  later. 

One  agency  recommended  that 
I  317.703(c)(2).  which  states  the  agency 
order  of  precedence  in  directuig 
reinstatement  be  revised  to  provide  that 
each  precedence-ordered  group  of 
agencies  be  used  only  if  it  is  not 
possible  to  place  the  Presidential 
appointee  in  an  agency  in  any  higher 
ranking  group.  Although  OPM  will 
attempt  to  follow  the  order  of 
precedence  whenever  possible,  we  want 
to  maintain  sufficient  flexibility  to 
assure  the  most  appropriate  placement. 
Therefore,  we  have  not  changed  the 
provision. 

One  agency  reconunended  that 
i  317.703(c)(5).  which  provides  that  an 


agency  may  place  a  Presidential 
appointee  on  a  limited  term  appointment 
pending  reinstatement  to  avoid  a  break 
in  service,  be  revised  to  provide  that  a 
limited  emergency  appointment  may  be 
used  instead,  particularly  since  most 
appointments  will  be  of  a  short  term 
nature.  We  have  revised  the  section  to 
allow  use  of  either  a  limited  term  or 
emergency  appointment,  as  appropriate, 
for  this  purpose. 

Subpart  I — ReaMJgnment*.  Transfers, 
andDataUs 

(1)  Reassignmenta 

Two  set*  of  comments  were  received 
on  i  317,901  (c),  concerning  the  120-day 
moratorium  on  the  involuntary 
reassignment  of  a  career  appointee 
following  the  appointment  of  a  new 
agency  head  or  the  appointee's  most 
immediate  noncareer  supervisor  who 
has  the  authority  to  reassign  the 
apixiintee.  One  of  the  comments  was 
from  the  Chairwoman  of  the  House 
Subcommittee  on  Civil  Service.  The 
other  comment  was  from  an  executive 
organization. 

Both  comments  disagreed  with  the 
interpretation  expressed  in  the 
Supplementary  Information  portion  of 
the  proposed  regulations  that  although  a 
noncareer  supervisor  could  not 
personally  involuntarily  reassign  any 
subordinate  career  appointee  during  the 
120  days  following  appointment,  the 
appointee  could  be  reassigned  by  the 
agency  head  during  that  period  if  the 
agency  head  had  been  in  office  120 
days.  The  commenters  contended  that 
the  purpose  of  the  moratorium  was  to 
allow  the  noncareer  supervisor  to 
become  familiar  with  the  talents  of 
career  subordinates  prior  to  their  being 
reassigned,  but  that  under  the  OPM 
interpretation  the  supervisor  could  just 
request  the  agency  head  to  take  the 
action  during  the  period  the  supervisor 
was  subject  to  the  moratorium. 

It  should  be  noted  that  under  5  U.S.C. 
3359(e)(1),  the  moratorium  is  only 
applicable  to  a  noncareer  supervisor 
who  "has  the  authority  to  reassign  the 
career  appointee."  If  the  agency  head 
has  retained  the  reassignment  authority 
for  all  career  appointees  in  the  agency,  it 
is  clear  that  the  agency  head  could 
reassign  any  career  appointee  once  the 
agency  head  had  been  in  office  for  120 
days  even  if  the  nonccu^er  supervisor  of 
the  appointee  has  not  served  120  days. 
Therefore,  the  only  matter  at  issue  is 
whether  when  the  reassignment 
authority  had  been  delegated  by  the 
agency  head  to  the  noncareer 
supervisor,  the  agency  head  may  reclaim 
that  authority  and  direct  an  involuntary 


reassignment  before  the  noncareer 
supervisor  has  served  120  days. 

The  interpretation  stated  in  the 
proposed  regulations  is  one  that  OPM 
has  made  since  1979.  We  do  not  beUeve 
that  Congress  intended  to  pyramid 
moratorium  periods.  Under  the 
interpretation  proposed  by  the 
commenter*.  the  moratorium  could  last 
for  240  days  if  the  noncareer  supervisor 
was  appointed  just  as  the  120-day 
moratorium  on  the  agency  head  was 
ending.  A  new  agency  head  often  brings 
in  his  or  her  own  top  subordinates.  If 
each  time  a  noncareer  supervisor  who 
had  reassignment  authority  changed,  a 
new  120-day  moratorium  was  initiated 
that  also  appUed  to  the  agency  head, 
there  could  be  an  exceedingly  long  time 
before  reassignments  could  be  effected 
and  the  agency  head  could  exercise 
control  over  the  agency.  We  do  not 
believe  that  the  agency  head  will 
automatically  honor  every  request  from 
a  noncareer  supervisor  since  the  agency 
head  will  be  looking  at  the  situation 
from  the  perspective  of  the  whole 
agency  and  often  will  have  had  the 
opportunity  personally  to  observe  the 
apfwintee. 

Therefore,  it  continues  to  be  OPMs 
interpretation  that  the  moratorium  is  not 
appUcable  to  the  agency  head  once  the 
agency  head  has  been  in  office  120  days 
if  the  agency  head  is  the  actual  decision 
maker  for  the  reassignment. 

The  executive  organization  also 
contended  that  details  are  used  to 
drcimivent  the  moratorium  on 
involuntary  reassignments  and  urged 
that  details  of  career  appointees  be 
prohibited  during  the  moratorium 
period,  unless  the  detail  was  agreed  to 
in  writing,  or  that  time  spent  on  detail 
not  count  against  the  moratorium  period. 
Tnere  is  no  statutory  prohibition  on  the 
use  of  details  during  the  moratorium 
period.  While  reassignment  is  a 
permanent  change  of  positions,  a  detail 
is  temporary;  and  the  individual 
continues  to  occupy  the  position  from 
which  detailed.  OPM  is  as  concerned  as 
the  executive  organization  that  details 
not  be  used  improperly.  Agency 
management,  however,  must  have  the 
flexibility  to  accomplish  the  work  of  the 
agency;  and  there  may  be  times  when  a 
detail  is  necessary  for  this  purpose 
during  the  moratorium  period. 
Therefore,  we  have  not  adopted  the 
recommendation.  Agencies  are 
cautioned,  however,  that  any  detail 
during  the  moratorium  period  should  be 
made  judiciously  and  only  when  there  is 
a  bona  fide  need  for  the  individual  to 
serve  temporarily  in  the  position.  It 
should  be  noted  that  career  SES 
members  have  recourse  to  the  Special 


Counsel  of  the  Merit  Systems  Protection 
Board  if  they  believe  a  detail  has  been 
used  improperly  to  circiunvent  the  120- 
day  moratorium  period. 

(2)  Transfers 

Two  agencies  recommended  that 
S  317.902(b),  which  states  that  ti-ansfers 
may  not  occur  without  the  appointee's 
consent  except  in  a  transfer  of  function, 
should  be  amended  to  indicate  that  the 
gaining  agency  must  also  consent.  The 
section  has  been  revised  accordingly. 

One  agency  recommended  that 
S  317.902(a)  also  be  amended  to  state 
that  a  transfer  between  major 
components  of  the  Department  of 
Defense  (e.g.,  between  the  Departments 
of  Army  and  Navy  or  between  the 
Office  of  the  Secretary  of  Defense  and 
the  Department  of  Navy)  need  not  be 
voluntary  if  specifically  directed  by  the 
Secretary  of  Defense.  "The  agency  noted 
that  10  U.S.C  113(b)  provides  that  the 
Secretary  "has  authority,  direction,  and 
control  over  the  Department  of 
Defense."  This  matter  pertains  to  only 
one  Department  and  is  based  on 
statutory  provisions  outside  tide  5  of  the 
U.S.  Code,  for  which  OPM  is 
responsible.  Therefore,  rather  than 
amending  the  regulations,  we  will  put  an 
explanatory  statement  in  the  Federal 
Personnel  Manual  disciission  of  this 
provision  that  it  is  not  intended  to 
restrict  the  statutory  authority  of  the 
Secretary  of  Defense  under  tide  10  of  the 
U.S.  Code  in  the  matter  of  transfers 
between  major  components  of  the 
Department  specifically  directed  by  the 
Secretary. 

(3)  Details 

Several  agencies  commented  on  the 
provision  in  §  317.903(b)  that  states 
OPM  may  set  limits  on  the  total  length 
of  details  and  the  length  of  details  that 
may  be  made  without  competition.  Two 
agencies  opposed  allowing  OPM  to  set 
any  limits.  One  agency  recommended 
that  the  current  240-day  limitation, 
without  prior  OPM  approval,  of  a 
General  Schedule  or  competitive  service 
employee  to  an  SES  position  (PPM 
Letter  300-32)  be  changed  to  one  year. 
One  agency  recommended  setting  limits 
only  when  an  individual  is  being 
detailed  from  a  non-SES  position  to  an 
SES  position.  One  agency  reconunended 
that  in  using  competitive  procedures, 
agencies  not  be  bound  by  the 
competitive  promotion  requirements  in 
FPM  Chapter  335. 

The  authority  of  OPM  to  place 
limitations  on  details  has  been  retained 
to  ensure  that  details  which  extend  a 
significant  period  of  time  are  used 
properly,  llie  section  has  been  revised 
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to  mak*  ciaar  that  th«  limltatiocu 
Intanded  an  oot  on  tlra  owrall  length  of 
details,  but  on  tfaa  \magth  that  may  be 
mad«  without  the  prior  approval  of 
OPM.  The  •ection  hat  also  be«n  revUed 
to  Indicate  that  the  limitation  on  details 
without  competlUoa  appUea  only  to 
detaila  from  outside  the  SES.  This 
tpeciQc  limitations  will  be  set  out  in  the 
Fedeml  Penonnel  Manual. 

Subpart  I — Corrective  Actioo 

One  agency  recommended  that 
\  317  1CXn  be  revised  to  state  that  when 
OPM  finds  that  an  agency  has  taken  an 
action  contrary  to  law  or  regulation,  "it 
may  require  the  agency  to  take 
appropriate  corrective  action"  rather 
than  "whatpver  corrective  action  OPM 
deems  necessary  '  The  recommendation 
has  been  aoopted. 

EX).  12201.  FacWal  Raguiatioii 

I  have  determined  that  this  Is  not  a 
mator  rule  as  defined  under  section  1(b) 
of  E.O  12291,  Federal  Regulation. 

Regulatory  FlaxibiUty  Act 

1  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  It  deals  with  the  SES  of  the 
executive  branch  of  the  Federal 
Government. 

List  of  SubiKts  kn  B  CFK  Part  Sir 

Covemroent  employees. 
U.S.  Offloe  of  (^stknumI  Maaagemant 

ConslaBoe  HociMf , 

Director 

Accordingly,  OPM  is  amending  5  CFR 
Part  317  by  revising  the  authority 
citation  for  the  part  and  removing  the 
authority  citation  for  Subpart  C;  adding 
Subpart  D,  |  j  317.401  through  317.404; 
adding  Subpart  E.  ii  317.501  through 
317.503;  revising  Subpart  G.  |i  317.701 
through  317.703;  adding  Subpart  L 
II  317.9Cn  through  317.904;  and  adding 
Subpart  J.  |  317.1001.  to  read  as  follows; 

PART  317— APPOIMTllElfr. 
REASSKMMENT,  TRANSFER,  AND 
REINSTATEMENT  IN  TME  SENIOR 
EXECUTIVE  SERVICE 


Subpart  O—OuaHflcatlons  Standanls 


Sm: 

317  401 
317  402 
317  403 
317  404 


C«neml 

Ca/tMir  r«««rve<l  poattuxis. 
G«neral  poittion* 
Rslention  of  quatirica lions 


31 7.302    OM^iOcatlaaa  Review  Board 

certiflcatKML 
317  503     Probatiaaary  period. 


317  701     Ajjency  •uthortfy 

317  702    General  retnstatoBient:  SBS  career 

•ppoinlees. 
317.71B    Coarantaed  ralnstatemenl: 

Prealdantiai  appointees. 


Sutyrt  I    naeaalgniwanH.  Tranafars.  and 
DetaMs 

317  901  ReAau^jmoents. 

317902  Transfers. 

317  903  D«laiU 

317  904  Chan««  In  type  of  SES  ■ppointment 

Subpart  J— Corrvcttv*  ActkMi 

317  lOOl     OPM  authority  for  correctiye 

action. 

Autfaottty:  S  U.S.C  3302.  3383.  SSflS.  3387, 
3Sea.  and  3506. 


Subpwt  D— Qiiaiflcatlon* : 

1 317.401    QanaraL 

The  head  of  each  agency  is 
responsible  for  establishing 
qualifications  standards  for  Senior 
Executive  Service  (SES)  positions  in 
accordance  with  the  procedures 
described  in  this  subpart. 


•ttindarda. 
Subpart  E— Caraar  AppoMmants 

317  501     Racmitment  lod  seiection  for  initial 
SES  earner  appointment 


I  917.403 

(a)  The  qualifications  standard  must 
be  in  writing  and  identify  the  breadth 
and  depth  of  the  professional /technical 
and  executive/managerial  knowledges, 
skills,  and  abilities,  or  other 
qualifications,  required  for  successful 
performance  in  the  position. 

fb)  The  standard  must  be  specific 
enough  to  enable  applicants  to  be  rated 
and  ranked  according  to  their  degree  of 
qualifications  when  the  position  is  being 
filled  on  a  competitive  basis. 

(c)  Each  qualifications  criterion  in  the 
standard  must  be  Job  related.  The 
standard  may  not  emphasize  agency- 
related  experience,  however,  to  the 
extent  that  It  precludes  otherwise  well- 
qualified  condidates  from  outside  the 
agency  from  appointment  consideration. 

(d)  The  standard  may  not  include — 
(1)  A  minimum  length  of  experience 

requirement  beyond  that  authorized  for 
similar  positions  in  the  General 
Schedule; 

(.''.)  A  minimum  education  requirement 
beyond  that  authorized  for  similar 
positions  in  the  General  Schedule;  or 

(3)  Any  criterion  prohibited  by  law  or 
regulation. 

{317.403    Qanaral  poeMona. 

An  agency  may  apply  the  criteria  in 
I  317.402  when  developing 


quallficatiaos  standards  for  general 
positions.  If  It  does  not  OPM  must  be 
consulted  before  the  agency  develops 
the  standard. 

§917.404    RtwKton  of  qualWcatlona 


If  a  qualifications  standard  is 
changed,  or  a  position  is  cancelled,  the 
former  standard  shall  be  retained  for  2 
years. 

Subpart  E-CarMT  AppointiMnts 

1317.501    Racruttmant  and  safctlon  for 
hiMsl  SES  caroar  appoinliiMnt 

(a)  Executive  Resources  Board  (ERB). 
The  head  of  each  agency  shall  appoint 
one  or  more  ERBs  from  among 
employees  of  the  agency  or 
commissioned  officers  of  the  uniformed 
services  serving  on  active  duty  in  the 
agency.  The  ERB  shall.  In  accordance 
with  requirements  estabHshed  by  OPM, 
conduct  the  merit  staffing  process  for 
initial  SES  career  appointment. 

(b)  RecTvitmenL  (1)  As  a  minimum, 
the  source  of  recruitment  to  fill  a  SES 
position  by  career  appointment  must 
include  all  groups  of  qualified 
individuals  within  the  dvU  service  (as 
defined  by  5  U.S.C  2101).  It  may  also 
include  qualified  individuals  outside  the 
civil  service. 

(2)  Announcements  of  ^S  vacancies 
to  be  filled  by  initial  career  appointment 
must  be  listed  in  OPM*s  publication  of 
SES  vacancies  for  such  time  as 
prescribed  by  OPM. 

(c)  Merit  staffing  requirements.  As  a 
minimum,  agencies  must — 

(1)  Provide  that  competition  be  fair 
and  opea  that  all  candidates  compete 
and  be  rated  and  ranked  on  the  same 
basis,  and  that  selection  be  based  solely 
on  qualifications  and  not  on  political  or 
other  non-)ob-related  factors.  If  a 
candidate  is  a  current  SES  career 
appointee  or  an  SES  reinstatement 
eligible,  an  agency  may  consider  the 
candidate  either  competitively  or 
noncompetitively. 

(2)  Provide  that  the  ERB  consider  the 
qualificatiotu  of  each  candidate,  other 
than  those  found  ineligible  because  they 
do  not  meet  the  requirements  of  the 
vacancy  announcement.  Prehminary 
qualifications  screening,  rating,  and 
ranking  of  candidates  may  be  delegated 
by  the  ERB. 

(3)  Provide  that  the  rating  and  ranking 
prtxiedures  sufficienUy  differentiate 
among  eligible  candidates  on  the  basis 
of  the  knowledges,  skills,  abilities,  and 
other  job-related  factors  in  the 
qualifications  standard  for  the  position, 
so  as  to  enable  the  appointing  authority 
to  adequately  determine  those  most 
qualified.  For  this  purpose,  eligible 


candidates  may  be  grouped  into  broad 
categories,  such  as  best  qualified,  well 
qualified,  and  qualified.  Numerical 
rating  and  ranking  are  not  required. 

(4)  Provide  that  the  record  be 
adequately  documented  to  show  the 
basis  of  quaUfications,  rating,  and 
ranking  determinations. 

(5)  Provide  that  the  ERB  make  written 
recommendations  to  the  appointing 
authority  on  the  eligible  candidates. 
Rating  sheets  may  be  used  to  satisfy  the 
written  recommendation  requirement  for 
individual  candidates,  but  the  ERB  must 
certify  in  writing  the  list  of  candidates  to 
the  appointing  authority. 

(6)  Provide  that  the  appointing 
authority  certify  in  writing  that  the 
candidate  selected  meets  the 
qualifications  requirements  of  the 
position. 

(7)  Provide  that  the  appointing 
authority  or  the  ERB  certify  in  writing 
that  appropriate  merit  staffing 
procedures  were  followed. 

(d)  Retention  of  documentation. 
Agencies  must  keep  such  documentation 
as  OPM  prescribes  for  2  years  to  permit 
reconstruction  of  merit  staffing  actions. 

(e)  Applicant  inquiries  and  appeals. 
Individuals  are  entitled  to  obtain 
information  bom  an  agency  regarding 
the  process  used  to  recruit  and  select 
candidates  for  career  appointment  to 
SES  positions.  Upon  request,  applicants 
must  be  told  whether  they  were 
considered  qualified  for  the  position  and 
whether  they  were  referred  for 
appointment  consideration.  Also,  they 
may  have  access  to  questionnaires  or 
other  written  material  regarding  their 
own  qualifications,  except  for  material 
that  would  identify  a  confidential 
source.  There  is  no  right  of  appeal  by 
applicants  to  OPM  on  SES  staffing 
actions  taken  by  ERBs,  Qualifications 
Review  Boards,  or  appointing 
authorities. 

8317.502    QuaRflcatiorw  Ravlmv  Board 
carttflcatlon. 

(a)  A  Qualification  Review  Board 
(QRB)  convened  by  OPM  must  certify 
the  executive/managerial  qualifications 
of  a  candidate  before  initial  career 
appointment  may  be  made  to  an  SES 
position.  More  than  one-half  of  the 
members  of  a  QRB  must  be  SES  career 
appointees. 

(b)  Agency  requests  for  certification  of 
a  candidate  by  a  QRB  must  contain  such 
information  as  prescribed  by  OPM, 
including  evidence  that  merit  staffing 
procedures  were  followed  and  that  ^e 
appointing  authority  has  certified  the 
candidate's  qualifications  for  the 
position.  Requests  must  be  received 
within  the  time  period  prescribed  by 
OPM. 


(c)  QRB  certification  must  be  based  on 
demonstrated  executive  experience; 
successful  completion  of  an  OPM- 
approved  candidate  development 
program;  or  possession  of  special  or 
unique  qualities  that  indicate  a 
likelihood  of  executive  success.  A  QRB 
certification  is  valid  for  3  years  from  the 
date  of  certification. 

(d)  OPM  may  determine  the 
disposition  of  agency  QRB  requests  if 
the  agency  head  leaves  office  before 
QRB  action. 

8317.503    ProbMonwy  parted. 

(a)  An  individual's  initial  appointment 
88  an  SES  career  appointee  becomes 
final  only  after  the  individual  has  served 
a  1-year  probationary  period  as  a  career 
appointee. 

(b)  The  probationary  period  begins  on 
the  effective  date  of  the  personnel 
action  initially  appointing  the  Individual 
to  the  SES  as  a  career  appointee  and 
ends  one  calendar  year  later.  Service  as 
a  probationer  that  is  interrupted  is 
creditable  toward  completion  of  the 
probationary  period  as  prescribed  by 
OPM. 

(c)  Removal  of  a  career  appointee 
during  the  probationary  period  is 
covered  by  subpart  D  of  Part  359  of  this 
chapter. 

(d)  A  career  appointee  who  resigns  or 
is  removed  from  the  SES  before 
completion  of  the  probationary  period 
may  not  receive  another  SES  career 
appointment  unless  selected  under  SES 
merit  staffing  procedures.  Tlie 
individual,  however,  need  not  be 
recertified  by  a  QRB  v^thln  3  years  of 
the  previous  QRB  certification,  uidess 
the  individual  was  removed  for 
performance  or  disciplinary  reasons. 

Subpart  6— SES  Career  Appointment 
by  Retnstatefnent 

8  317.701    Agency  authority. 

As  provided  for  in  ${  317.702  and 
317.703,  an  agency  may  reinstate  a 
former  SES  career  appointee  without 
regard  to  the  merit  staffing  requirements 
established  by  OPM  in  8  317.501(c). 

8  317.702    GwMrai  rainstatemant  SES 
car— r  appoint— a. 

(a)  Eligibility  for  general 
reinstatement.  A  former  SES  career 
appointee  who  meets  the  following 
conditions  is  eligible  for  reinstatement 
under  this  section: 

(1)  The  individual  completed  an  SES 
probationary  period  under  a  previous 
SES  career  appointment  or  was 
exempted  from  that  requirement;  and 

(2)  The  individual's  separation  from 
his  or  her  last  SES  career  apointment 
was  not  a  removal  under  subpart  E  of 
Part  359  of  this  chapter  for  less  than 


fully  successful  executive  performance: 
or  under  5  U.S.C  1207  by  order  of  the 
Merit  Systems  Protection  Board  as  a 
result  of  a  disciplinary  action  Initiated 
by  the  Special  Counsel  under  5  U.S.C 
1206;  or  under  5  US.C.  7532  (National 
Security):  or  under  subpart  F  of  Part  752 
of  this  chapter  for  misconduct  neglect  of 
duty,  or  malfeasance;  or  a  resignation 
after  receipt  of  a  notice  proposing  or 
directing  removal  under  any  of  the 
above  conditions.  Removal  for  failure  to 
accept  a  directed  reassignment  to 
another  commuting  area,  or  to 
accompany  a  position  in  a  transfer  of 
function  to  another  commuting  area, 
does  not  preclude  reinstatement  to  the 
SES  unless  the  appointment  to  the 
original  position  included  acceptance  of 
a  written  nationwide  mobility 
agreement  or  policy. 

(b)  Applying  for  reinstatement;  time 
limit  Application  for  reinstatement 
under  this  section  shall  be  made  directiy 
to  the  agency  in  which  SES  employment 
is  sought  There  is  no  time  limit  for 
reinstatement  under  this  section. 

(c)  Qualifications.  The  Individual 
must  meet  the  qualification 
requirements  of  the  position  to  which 
reinstated.  The  agency  makes  this 
determination. 

(d)  Tenure  upon  reinstatement  An 
individual  who  is  reinstated  under 

6  317.702  becomes  an  SES  career 
appointee. 

8  317.703    Guwarrt— di 


(a)  Eligibility  for  reinstatement  A 
former  SES  career  appointee  who  was 
appointed  by  the  President  to  a  civil 
service  position  outside  the  SES  without 
a  break  in  service,  and  who  left  the 
Presidential  appointment  for  reasons 
other  than  misconduct  neglect  of  duty, 
or  malfeasance,  is  entiUed  by  law  to  be 
reinstated  to  the  SES. 

(b)  Applying  for  reinstatement  time 
limit  Except  as  provided  in  paragraph 
(d)  of  this  section,  an  application  in 
writing  for  reinstatement  under  this 
section  must  be  made  to  OPM  within  90 
days  after  separation  from  the 
Presidential  appointment  An 
application  may  be  submitted  as  soon  as 
the  Presidential  appointee's  resignation 
is  requested  or  submitted. 

(c)  Directing  reinstatement  (1)  To  the 
extent  practicable,  OPM  will  direct 
reinstatement  within  45  days  of  the  date 
of  receipt  by  OPM  of  the  appbcation  for 
reinstatement  or  the  date  of  separation 
from  the  Presidential  appointment 
whichever  is  later. 

(2)  OPM  will  use  the  following  order 
of  precedence  in  directing  reinstatement 
of  a  former  Presidential  appointee: 
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(i)  The  agency  \n  which  the  individual 
lait  terved  ai  an  SES  career  appointee 
before  accepting  the  Precldentlal 
appointment 

fli)  The  tnccessor  agency  to  the  one  In 
which  the  indivldaal  laat  served  a*  an 
SES  career  appointee: 

(iii)  The  agency  or  agencies  in  which 
the  individual  serred  aa  a  Precldentlal 
appointee:  or 

(iv)  Any  other  agency  In  the  Rxecuttve 
branch  with  poeitions  under  the  SES. 

(3)  The  agency  being  directed  to  take 
the  reinatatement  action  !•  reaponalbie 
for  assigning  the  IndiTidaal  to  a  poeltion 
for  which  he  or  she  meets  the 
quaUflcationa  requlreanents. 

|4)  Whan  dlr«ctlng  the  reinatalement 
of  a  Presidential  apfx>intee.  OPM  ouiy. 
•a  appropriate,  allocate  an  additiooal 
SES  space  authority  to  the  agency. 

(5)  When  a  Presidential  appointee 
tenders  hia  or  her  reai^iatiaxu 
voluntarily  or  upon  request,  the  agency 
in  which  the  Prasldential  appointment 
waa  held,  upon  approval  by  OPM.  may 
place  the  appointee  aa  an  interim 
measure  on  an  SES  limited  term  or 
limited  emergency  appointment  as 
appropriate,  pending  rainstalemanC  to 
preclude  a  break  in  senrica  after  tlM 
Presidential  appointment  has 
terminated. 

(6)  To  preserve  remsta lament  tights 
under  this  section,  an  individual  who 
has  been  serving  in  a  preaid^ntiel 
appointment,  if  selected  by  the  President 
fur  another  appointment  In  the  same  or 

a  new  agency,  must  be  retiutated  to  aa 
appropriate  position  as  an  SES  career 
appotnlee  before  the  effective  date  of 
the  new  Preauleolial  appointment, 
unlesa  service  as  a  Preeidenlial 
appointee  would  be  oootmuous. 

(d)  Rainttalament  following  dimct 
nt'notjuUona  with  an  agency  (1)  A 
Presidential  appointee  who  qualifies 
under  paragraph  (a)  of  thu  section  may 
initiate  direct  negotiations  with  an 
agency  niganiing  reinstatement  under 
this  section. 

(2)  An  agency  may  vuluntanly 
reinstate  a  former  Presidential 
appointee  without  an  order  from  OPM 
directing  such  action. 

|:i|  The  agency  is  responsible  for 
assigning  the  individual  to  a  poaition  for 
which  he  or  she  meets  the  quaUncalion 
requirements 

[4)  Direct  negotiations  with  an  agency 
do  not  extend  the  time  limit  stated  in 
paragraph  (h|  of  this  section  for  making 
application  to  OPM. 

[S]  OPM  n\ay.  when  appropriate  and 
upon  request  by  the  agency,  allocate  an 
additional  SES  space  authority  to  an 
agency  that  vulontanly  reinstates  a 
former  Presidential  appointee  under  this 
paragraph. 


(6)  An  Individual  who  Is  relnsUtsd 
under  this  paragraph  because  of  direct 
negotiations  with  an  agency  Is  not 
entitled  to  further  assistance  by  OPM. 

(e)  Tenure  upon  reinstatement  (1)  An 
Individual  reinstated  under  |  917.703 
becomes  an  SES  career  appoiiUee. 

(2}  An  individual  reinstated  under 
I  n7.703  who  was  serving  an  SES 
probationary  period  at  the  time  of  his  or 
her  Presidential  appointment  is  required 
to  complete  the  1-year  SES  probationary 
period  upon  reinstatement. 

(H  Compliance.  (1)  An  agency  must 
comply  with  an  order  to  relnstata  Issoed 
by  OPM  under  this  section  as  promptly 
as  possible,  but  not  more  than  90 
calendar  days  from  the  date  of  ths 
order. 

(2)  The  agency  will  notify  OPM  of  a 
reinstatement  action  taken  under  this 
section  within  S  workdays  of  the 
effective  data  of  the  reins tstement 

(3)  An  individual  who  declines  a 
reinstatement  ordered  by  OPM  is  not 
entitled  to  further  placement  aseistanoe 
by  OPM  under  this  section. 
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(a)  In  this  section,  "reassignment" 
means  a  permanent  assignment  to 
another  SES  poaition  within  the 
employing  executive  agency  or  military 
department.  (See  5  U.S.C.  106  for  a 
definition  of  "executive  agency"  and  5 
U  S.C.  102  for  a  definition  of  "military 
department.") 

(b]  A  career  appointee  may  be 
reassigned  to  any  SES  poaition  for 
which  qualified  In  accordance  with  the 
following  conditions: 

(1)  Reassignment  within  a  commuting 
area.  For  reassignment  within  a 
commuting  area,  the  appoiotee  must 
receive  a  written  notice  at  least  15  days 
before  the  effective  date  of  the 
reasoigmnent.  This  notice  requirement 
may  be  waived  only  when  the  appointee 
consents  in  writing. 

(2)  Raastignment  outside  of  a 
commuting  area.  For  reassignment 
outside  of  a  commuting  area,  (i)  the 
agency  must  consult  with  the  appointee 
on  the  reasons  for,  and  the  appointee's 
preferences  with  respect  to,  the 
proposed  reassignment  and  (ii) 
following  such  consultation,  the  agency 
must  provide  the  appointee  a  written 
notice,  including  the  reasons  for  the 
reassignment  at  least  00  days  before  the 
effective  date  of  the  reassignment.  This 
notice  requirement  may  be  waived  only 
when  the  appointee  consents  in  writing 

(c)  A  career  appointee  may  not  be 
involuntarily  reassigned  within  120  days 
after  the  appointment  of  the  head  of  an 


agency,  or  within  120  days  after  the 
appofaitmant  of  the  career  appointee's 
most  iDunediate  supervisor  erho  is  a 
noncareer  appointee  and  who  has  the 
authority  to  take  the  reassignment 
action. 

(1)  In  this  paragraph— 

(i)  "Head  of  an  agency"  means  the 
head  of  an  execotiva  or  military 
department  or  the  head  of  an 
Independent  establishment 

(li)  "Noncareer  appointee"  faicludes  an 
SES  noncareer  or  limited  appointee,  en 
appointee  in  s  position  Riled  by 
Schedule  C  or  noncareer  executive 
assignment  or  an  appointee  in  an 
Executive  Schedule  or  equivalent 
position  that  Is  not  required  to  be  fiDed 
competitively. 

(2)  These  restrictions  are  not 
applicable  to  a  reassignment  resulting 
from  an  onsatisfactory  performance 
rating  under  5  U.S.C  4314(b)(3)  that  was 
issued  before  the  appointment  of  the 
person  taking  the  reassignment  action. 

(3)  A  voluntary  reassignment  during 
the  120-day  period  is  permitted,  but  the 
appointee  most  agree  in  writing  before 
the  reassignment 


niT.SOl 

(a)  Definition.  In  this  section, 
"transfer"  means  a  permanent 
nmignTTwnt  or  appointment  to  another 
SES  position  in  a  difierent  executive 
agency  or  military  department 

(b)  Requirements.  Transfers  sre 
voluntary  and  cannot  occur  without  the 
consent  of  the  appointee  and  the  gaining 
agency,  except  transfers  connected  with 
a  transfer  of  functions  to  another 
agency. 

f317Je9    Detail. 

(a)  Definition.  In  this  sectioa  "detail" 
means  the  temporary  assignment  of  an 
SES  member  to  another  position  (within 
or  outside  of  the  SES)  or  the  temporary 
assignment  of  a  non-SES  member  to  an 
SES  position,  with  the  expectation  that 
the  employee  will  return  to  the  official 
position  of  record  upon  expiration  of  the 
detail.  For  purposes  of  pay  and  benefits, 
the  employee  continues  to  encumber  the 
position  from  which  detailed.  The 
provisions  of  this  section  cover  details 
within  or  outside  of  the  employing 
agency. 

fb)  Time  limits. 

(1)  Details  within  an  executive  agency 
or  mihtary  department  must  be  made  In 
no  more  than  120-day  increments. 

(2)  OPM  may  set  limits  on  the  total 
length  of  details  that  may  be  made 
without  prior  OPM  approval  and  on  the 
length  of  details  from  outside  the  SES 
that  may  be  made  without  competition. 


(c)  SES  career  reserved  positions. 
Only  a  career  SES  appointee  or  a 
career-type  non-SES  appointee  may  be 
detailed  to  a  career  reserved  position. 

[d]  SES  general  positions.  Any  SES 
appointee  or  non-SES  appointee  may  be 
detailed  to  a  general  position. 


f317J04 


InlrpeofSES 


An  agency  may  not  require  a  career 
SES  appointee  to  accept  a  noncareer  or 
Umited  SES  appointment  as  a  condition 
of  appointment  to  another  SES  position. 
If  a  career  appointee  elects  to  accept  a 
noncareer  or  limited  appointment  the 
voluntary  nature  of  the  action  must  be 
documented  in  writing  before  the 
effective  date  of  the  new  appointment 
A  copy  of  such  documentation  must  be 
retained  permanenUy  in  the  appointee's 
Official  Personnel  Folder. 

Subpwt  J— Corrscttvs  Action 
(317.1001    Omaathomyfereorracllva 


If  OPM  finds  that  an  agency  has  taken 
an  action  contrary  to  law  or  regulation 
under  this  part,  it  may  require  the 
agmcy  to  take  appropriate  corrective 
action. 

(FR  Doc.  80-6286  Rled  3-7-89:  8:45  am] 
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Medical  Qiwiiflcatton  Datsmrinatlons 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  regulations. 


tKimm^Kt.  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  governing  medical 
qualification  determinations  to  allow 
agencies  greater  flexibility  in  setting 
appropriate  medical  standards  and 
requirements  without  OPM  approval, 
and  to  ensure  treatment  of  applicants 
and  employees  consistent  with  Federal 
law  and  policy  requiring 
nondiscrimination  and  affirmative 
action  in  Federal  employment  of 
individuals  with  handicaps.  These 
regulations  are  being  issued  together 
with  a  comprehensive  revision  of 
chapter  339  of  the  Federal  Personnel 
Manual  (FPM). 

EFFECnvi  DATE  April  7,  1989. 

FOR  FimTHCR  INFORMATION  CONTACT 

Raleigh  M.  Neville,  (202)  632-6817. 
SUPPLEMENTARY  INFORMATION:  On 
March  21. 1988.  OPM  published  (at  53  FR 
9121)  proposed  regulations  to  amend  5 
era  Part  339  governing  medical 
qualification  determinations.  At  the 


same  time,  the  cotresponding  FPM 
chapter  was  sent  to  agencies,  unions, 
and  professional  organizati'ons  for 
comment  and  was  made  available  to 
the  general  public.  We  received 
comments  bvm  28  agencies,  7 
professional  organizations,  3  unions  and 
1  individual.  Key  aspects  of  the  final 
regulations  are  summarized  below, 
followed  by  a  discussion  of  the  more 
significant  comments  received  on  both 
the  regulations  and  the  FPM.  as  well  as 
OPMs  responses. 

Key  Provisions  of  the  Final  RwgiilatioiiB 

1.  Delegate  to  agencies  authority  to 
establish  medical  standards  for 
occupations  that  ivedominate  hi  one 
agency  (i.e..  a  single  agency  standard), 
as  well  aa  authority  to  establish 
appropriate  phjrsical  requirements  for 
individual  positions  in  accordance  with 
Ol^-prescribed  criteria.  (5  C7R  33&202 
and  203) 

2.  Clarify  the  authority  for  agencies  to 
establish  medical  evaluation  pro-ams 
necessary  for  safeguardiiig  employee 
health  (5  CFR  339.205) 

3.  Clatirify  an  agency's  authority  to 
require  medical  examinations  for 
employees  occupying  positions  subject 
to  medical  standards,  medical 
evaluation  programs,  or  physical 
requiremenU.  (5  CFR  339.301) 

4.  Allow  agencies  specific  authority  to 
examine  employees  injured  on  the  job, 
but  only  for  the  purpose  of  determining 
employees'  qualifications  for 
reemployment  not  for  entiUement  to 
compensation.  (5  CFR  339.301) 

5.  Clarify  that  routine  pre-a]:^x)intment 
examinations  are  not  allowed  for 
positions  that  are  not  subject  to  specific 
medical  standards,  physical 
requirements,  or  a  medical  evaluation 
program  (in  other  words,  where  health 
status  is  not  an  important  component  of 
a  position,  there  is  no  authority  to 
require  a  medical  examination).  (5  CFR 
339.301) 

6.  Establish  that  agencies  have  the 
right  to  designate  the  examining 
physician  when  they  order  or  offer  an 
examinati<Hi.  (5  CFR  339.303) 

7.  Allow  the  agency  to  order 
psychiatric  examinations  (or 
psychological  assessments)  when 
specifically  required  by  medical 
standards  or  a  medical  evaluation 
program,  or  when  a  general  medical 
examination  which  the  agency  is 
otherwise  authorized  to  order  under 
these  regulations  rules  out  of  physical 
cause  to  explain  actions  or  behavior 
causing  performance  or  conduct 
problems  on  the  job.  The  examinations 
may  be  performed  by  a  licensed 
practitioner  authorized  to  conduct  such 
examinations,  in  accordance  with 


accepted  professional  standards.  (5  CFR 
339.301) 

a  Clarify  that  the  agency  pays  for  all 
examinations  that  it  orders  or  offers. 
The  employee  pays  for  all  other 
examinations.  (5  CFR  339.304] 

9.  Provide  a  regulatory  basis  for  the 
existing  agency  authority  to  di9qnalif>' 
nonpreference  eligibles  for  medical 
reasons,  and  for  OI^  review  of  the 
medical  disqualification  of  30  percent  or 
more  compensably  disabled  veterans  by 
the  U.S.  Postal  Service.  Require  agencies 
to  provide  a  higher  level  review  within 
the  organization  for  medically 
disqualified  nonveterans.  (5  CTR 
339.306] 

10.  Provide  that  all  actions  under  this 
regulation  must  comply  with 
Rehabilitation  Act  requirements  and 
EEOC  regulations  governing  the 
employment  of  individuals  with 
handicaps.  (5  CFR  339.103) 


i  Received  and  OPM  Response 

Relationship  to  Drug  Testing  Program 

Comment  One  agency  asked  that  the 
relationship  between  these  regulations 
and  Executive  Order  12564.  "Federal 
Drug  Free  Workforce."  be  clarified. 

Response:  We  have  clarified  the 
relationship  in  the  FT^l 

Coverage 

Comment:  One  agency  asked  that  we 
make  it  clear  that  these  regulations  do 
not  restrict  an  agency  from  conducting 
under  independent  authority,  medical 
examinations  to  determine  an 
individnars  eligibility  for  a  security 
clearance. 

Response:  Of^  recognizes  that 
certain  laws  or  executive  orders  may 
authcmze  an  agency  to  conduct  medical 
examinations  as  part  of  its  seciuity 
program  and  the  regulations  do  not 
intend  to  jweclude  such  actions. 
However,  OPM  sees  no  reason  to  amend 
the  regulations  based  on  this  agency's 
comment.  Agencies  that  beheve  they 
have  independent  authority  to  conduct 
medical  examinations  under  their 
security  clearance  programs  are  in  the 
best  position  to  make  and  defend  such 
determinations. 

Establishing  Physical  Requirements 

Comment-  Several  agencies 
questioned  the  provision  that  physical 
requirements  be  approved  by  agency 
headquarters,  citing  the  burden  this 
would  impose,  particularly  on  large 
agencies  with  a  wide  range  of  jobs 
having  physical  requirements. 

Response:  Upon  further  review,  we 
agree  this  could  prove  burdensome.  We 
have  therefore  changed  this  provision  in 
the  chapter  to  provide  for  periodic 
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review  by  ^gancy  hfladquartera  of 
phyttcal  requirements  established  bv 
Individual  components.  This  should  be 
■ufficient  to  ensure  consistency  and 
fairness. 

Establishing  Medical  Standards 

Comment  One  agency  and  a  union 
questioned  the  criterion  of  a 
"reasonable  relationship  '  between  d 
medical  standard  and  the  duties  of  the 
fob  as  betni)  too  loose,  and  not 
consistent  with  the  criteria  for 
establishing  physical  requirements 

Response  We  have  amended  this 
section  to  require  a  "direct  relationship" 
to  the  actual  requirements  of  the 
position. 

Comment.  One  agency  and  a  union 
believed  medical  standartls  should  only 
be  established  by  OPM 

Resp<.>nse  Consistent  with  the 
Ailministrations  policy  of  delegating 
maximum  operating  authority  to 
individual  agencies.  OPM  hat  allowed 
agencies  to  establish  selective  faclors. 
according  to  their  own  Individual  needs, 
which  have  the  effect  of  amending  the 
qualification  standards  for  s  position. 
This  has  worked  well   Allowing 
agencies  to  establish  modified  medical 
standanis  in  accordance  with  OPM- 
pre»<;nbed  requirements  is  a  logical 
exiensiim  of  this  authonty  However,  we 
plan  to  monitor  agent  y  use  of  this 
authority  carefully 

Medical  Evaluation  Proanims 

Comment  One  agency  recommended 
that  medical  evaluation  programs  be 
aiithtinzed  only  for  jobs  that  expose 
employees  to  significant  health  hazards 
Where  the  purpose  of  the  medical 
pxammatum  is  to  delect  impairments 
that  could  interfere  with  an  individual  s 
performance  on  the  )ob  (rather  than 
Iniunes  to  the  employee's  health  caused 
by  th»"  |()l)|.  the  agency  suggested  that 
the  position  should  be  covered  by 
"medi(  rfl  standards"  rather  than  a 
"medical  evaluation  program  " 

Response  We  generally  agree  and 
have  revised  this  sectKin  accordingly 
However,  the  nature  of  the  |ob  could 
pose  a  risk,  to  others  (for  example, 
hospital  workers  who  may  have  an 
infectious  disease),  so  there  is  a  need  to 
allow  examinations  not  only  because  of 
pt)tential  injury  to  the  employee,  but  to 
others  as  well 

Comment.  One  agency  suggested  we 
make  clear  that  the  authonty  to 
establish  medical  evaluation  programs 
includes  immunization  programs  for 
certain  health  care  workers 

Response  We  have  clanfied  this  as 
suggested. 

Comment:  One  union  commented  that 
the  proposed  standard  for  allowing  a 


medical  evaluation  program  was  too 
broad. 

Response:  We  have  tightened  the 
criteria  by  providing  that  the  need  for  a 
medical  evaluation  program  must  be 
clearly  supported  by  the  nature  of  the 
position. 

Medical  Examinations 

Comment  One  union  commented  that 
when  an  agency  orders  or  offers  an 
examination,  the  employee  must  be 
allowed  to  choose  the  doctor  to  protect 
privacy  interests. 

Response:  OPM  believes  it  is 
appropriate  for  the  agency  to  designate 
the  physician — both  when  it  orders  an 
examinatioT  (given  that  the  employee 
must  also  be  given  an  opportunity  to 
submit  additional  information  from  his 
or  her  own  physician),  and  when  the 
agency  offers  (and  pays  for)  the 
examination.  The  agency  may,  of  course, 
decide  to  designate  the  employee's 
physician.  However,  since  the  employee 
has  ample  opportunity  to  submit 
additional  Information,  and  since  the 
agency  has  a  reasonable  interest  in 
controlling  the  source  of  the  information 
in  those  circumstances  where  an 
agency -ordered  or  offered  examination 
IS  appropriate,  no  change  in  the 
pnjposed  regulations  is  warranted  It  is 
important  to  emphasize,  in  this  context, 
that  the  regulations  do  not  contemplate 
that  personnel  management  decisions 
would  be  made  by  the  physician,  be  it 
an  employee  or  agency-identified 
physician.  The  deciding  official  is  a 
supervisor  or  manager  who  uses 
available  medical  information  from  any 
source  as  one  component  influencing  his 
or  her  decision.  Finally,  privacy  is  not 
the  issue  here,  because  any  medical 
information  obtained  by  the  agency — 
whether  from  the  individuals  own 
doctor  or  from  an  agency-designated 
physician — is  subject  to  the  s^me 
Privacy  Act  requirements. 

Comment  One  union  expressed 
concern  about  a  change  in  the  existing 
regulations  which  would  allow  an 
agency  to  refer  an  employee  for 
psychiatric  evaluation  rather  than 
requinng  that  such  exams  be  ordered  by 
a  physician   It  believed  this  might  allow 
a  super%'isor  to  refer  an  employee  for  a 
psychiatric  examination  because  of 
harmless,  idiosyncratic  behavior  The 
union  also  asked  that  this  provision  be 
tightened  to  allow  such  examinations 
only  when  the  employee  fails  to  perform 
"in  a  safe  and  efficient  manner"  rather 
than  when  there  are  "performance  or 
conduct  problems,"  as  proposed 

Response  We  have  tightened  the 
language  as  suggested  by  the  union.  If 
any  event,  this  change  would  not  permit 
an  employee  to  be  referred  for  a 


psychiatric  evaluation  because  of 
harmless,  idiosyncratic  behavior.  Before 
any  employee  can  be  referred  for  a 
psychiatric  evaluation,  two  factors  must 
be  present: 

1.  The  employee's  performance  or 
conduct  must  be  such  that  it  may  affect 
safe  and  efficient  performance,  and 

2.  A  general  medical  examination 
which  the  agency  has  the  authority  to 
order  under  these  regulations  does  not 
indicate  a  physical  explanation  for  the 
performance  or  conduct  problems.  Since 
in  this  context  the  general  medical 
examination  would  leave  unanswered 
from  a  physical  standpoint  the  reason 
for  the  performance  or  conduct 
deficiencies,  the  examining  physician  in 
effect  would  be  recommending  that  a 
psychiatric  examination  is  Indicated. 
The  agency,  then,  using  the  results  of  the 
general  medical  examination  along  with 
Its  own  day-to-day  knowledge  of  the 
employee,  is  authorized  under  the 
regulations  to  order  a  psychiatric 
examination. 

Comment  One  union  also  advocated 
that  OPM  set  detailed  and  strictly 
confined  guidelines  for  the  permissible 
scope  of  required  examinations  and 
limit  medical  inquiries  to  those  areas 
that  have  l)een  specifically  pinpointed 
as  posing  a  problem. 

Response:  OPM  and  EEOC  regulations 
already  restrict  the  basis  on  which  an 
agency  can  make  any  inquiry  into  a 
individual's  medical  status  to  those 
issues  which  are  directly  related  to  safe 
and  efficient  performance.  We  have, 
nevertheless,  included  a  specific 
reminder  in  the  FTM  that  agencies  may 
not  request  medical  information  which 
is  not  pertinent  to  the  decision  at  hand. 

Comment  A  professional  association 
urged  that  only  board  certified 
psychiatrists,  not  psychologists,  be 
allowed  to  conduct  mental  status 
examinations,  pnmanly  out  of  concern 
for  proper  diagnosis  and  treatment. 

Response:  Psychologists  are  licensed 
by  all  50  states  and  the  District  of 
Columbia  to  provide  a  wide  range  of 
mental  health  services,  including 
psychological  testing,  evaluation,  and 
treatment.  They  can  testify  in  court  as  to 
a  person's  mental  competence.  The 
purpose  of  these  regulations  is  simply  to 
allow  mental  health  professionals 
(psychologists  and  psychiatrists)  to 
conduct  general  screening  to  determine 
a  person's  qualifications  for 
employment;  it  is  typically  not  to 
prescribe  a  treatment  regimen.  Such 
examinations  are  well  within  the 
psychologist's  professional 
qualifications  and  licensure 
requirements. 


Payment  for  Examinationa 

Comment  Several  agencies  wanted 
the  flexibility  to  require  applicants  to 
pay  for  their  own  pre-employment 
examinations,  citing  the  financial 
burden  that  a  requirement  to  pay  for 
these  examinations  would  impose.  On 
the  other  hand,  one  union  insisted  that 
the  agency  should  pay  for  all 
examinations  by  a  non-agency  doctor, 
even  those  where  the  employee  chooses 
the  physician  in  lieu  of  being  examined 
by  the  agency's  physician. 

Response:  Given  the  conflicting  views 
about  who  should  pay  for  a  medical 
examination  and  when,  the  many  and 
varied  situations  in  which  an 
examination  might  be  indicated,  and  the 
concern  that  candidates  may  be 
required  to  undergo  expensive  pre- 
employment  medical  examinations  even 
when  they  are  not  under  serious 
consideration  for  a  position,  we  believe 
the  most  appropriate  and  dearest 
approach  is  to  require  the  agency  to  pay 
when  it  orders  or  offers  the 
examination,  and  to  require  the 
employee  to  pay  when  the  employee 
seeks  a  specific  benefit  or 
accommodation.  (This  is  also  the  current 
policy.) 

Medical  Documentation 

Comment  One  union  suggested  that 
the  scope  of  medical  docimientation 
required  under  these  regulations  should 
be  specifically  limited  to  items  that 
directly  affect  safe  and  efficient 
performance. 

Response:  The  definition  of  medical 
documentation  in  the  proposed 
regulations  was  unchanged  from  the 
definition  in  the  ciirrent  regulations — 
and  the  clear  intent  was  alway  to  limit 
mechcal  documentation  to  material 
which  was  "relevant  and  necessary"  to 
make  personnel  determinations  under 
this  title.  To  ensure  that  there  is  no 
misunderstanding  on  this  point,  we  have 
included  a  clarifying  statement  to  this 
effect  in  the  FPM. 

Comment  One  union  strongly 
opposed  the  provision  allowing  agencies 
to  require  medical  documentaticm  (under 
penalty  of  disciplinary  action  for 
refusal]  whenever  there  is  evidence  of  a 
health  problem  which  may  affect  safe 
and  efficient  performance.  The  union 
believed  this  amounted  to  requiring  the 
employee  to  prove  he  or  the  was 
medically  qualified,  and  would  be 
subject  to  abuse  by  allowing  an  agency 
to  remove  an  employee  without  having 
to  prove  the  individual's  perfonnance  or 
conduct  was  unsatisfactory. 

Response:  This  authority  was 
intended  to  allow  agencies  to  directly 
address  questions  about  an  employee's 


healdi  status  where  safe  and  efficient 
performance  was  at  Issue,  without 
having  to  take  disciplinary  action  based 
on  performance  or  conduct  However, 
upon  further  consideration,  we  are 
persuaded  that  the  civrent  regulatory 
framework,  which  places  the  burden  on 
employees  to  come  fOTward  with 
medical  information  if  they  wish 
agencies  to  consider  a  medical  condition 
in  connection  with  agency  actions  based 
on  performance  or  conduct,  is  the 
preferable  way  of  resolving  these  issues. 
We  have  therefwe  deleted  this 
provision.  WThen  health  status  is 
believed  to  be  an  issue,  an  agency  can 
still  offer  an  employee  the  opportunity 
to  resolve  it  through  submission  of 
medical  documentation  or  by 
examination  with  an  agency  physician. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  Ifb) 
of  E.0. 12291,  Federal  Regulation. 

Regtilatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  rramber  of  small  entities 
because  it  affects  only  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  339 

Civil  rights.  Government  employees, 
Handicapped,  Health. 

U.S.  Office  of  Personnel  Management 
ConslsHce  llutBsr, 
Director 

Accordingly,  OPM  is  revising  Part  339 
of  Title  5,  Code  of  Federal  Regulabons, 
as  follows: 

PART  339-MEDiCAL  QUAUFtCATION 
DETERKHMATIONS 

Sut>part  A— Genaral 

339.101  Coverage. 

339.102  Purpose  and  e^ect. 

339.103  Comptiance  with  EEOC  regulatons. 

339.104  Definitions. 

Sut>part  B — Ptiystcal  and  Madlcal 
Ouaimcatlons 

339.201  Disqualification  by  OPM. 

339.202  Medical  standards. 

339.203  F>hysical  requirements. 

339.204  Waiver  of  standards  and 
requirements. 

339.205  Medical  evaluation  programs. 

339.206  Disqualification  on  the  basis  of 
medical  history. 

Sut)pTt  C    Madical  ExaminaBona 

339.301     Authority  to  require  an 

examination. 
339i302    Authority  to  offer  examinations. 
338.303    Examination  procedures. 
338.301    Payment  for  examination. 


Sec- 

339.306    Renvds  and  reports. 

33:^.306    Processing  atedK^l  eligibiUty 

determmatiocA  on  certificates  of 

eligibles. 

Authority:  5  U.S.C  3301.  3302.  5112.  EO. 
9&30,  February  24. 1947. 

Subpart  A — General 

§  339.101    Coverage. 

This  part  applies  to  all  appUcants  for 
and  employees  in  competitive  service 
positions;  and  to  excepted  service 
employees  when  medical  issues  arise  in 
connection  with  an  OPM  regulation 
which  governs  a  particular  personnel 
decision,  for  example,  removal  of  a 
preference  eligible  employee  in  the 
excepted  service  under  Part  752. 

$339,102    Purpose  and  effect 

(a)  This  part  defines  the 
circumstances  under  which  medical 
documentation  may  be  acquired  and 
examinations  and  evaluations 
conducted  to  determine  the  nature  of  a 
medical  condition  which  may  affect  safe 
and  efficient  performance. 

(b)  Personnel  decisions  based  wholly 
or  in  part  on  the  re\'iew  of  medical 
documentation  and  the  results  of 
medical  examinations  and  evaluations 
shall  be  made  in  accordance  with 
appropriate  parts  of  this  title  and 
corresponding  Federal  Personnel 
Manual  instructions. 

(c)  Failure  to  meet  a  properly 
established  medical  standard  or 
physical  requirement  under  this  part 
means  that  the  individual  is  not 
qualified  for  the  position  unless  a 
waiver  or  reasonable  accommodation  is 
indicated,  as  described  in  {S  339.103 
and  339.204.  An  employee's  refusal  to  be 
examined  in  accordance  with  a  proper 
agency  cder  authorized  under  this  part 
is  grounds  for  appropriate  disciplinary 
or  adverse  action. 


§339.103 

re 


Comptanoa  wWi  EEOC 


Actions  under  this  part  must  be 
consistent  with  29  CFR  1613.  7C1  ct  seq. 
Particularly  relevant  to  medical 
qualification  determinations  are 
§  1813.704  (requiring  reasonable 
accommodation  of  individuals  with 
handicaps):  {  1613.705  (prohibiting  use 
of  employment  criteria  that  screen  out 
individuals  with  handicaps  unless 
shown  to  be  related  to  the  fob  in 
question)  and  {  1614.706  (prohibiting 
pre-employment  inquiries  related  to 
handicap  and  pre-employment  medical 
examinations,  except  under  specified 
circumstances).  In  addition,  use  of  the 
term  "qualified"  in  these  regulations 
shall  be  interpreted  consistently  writh 
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I  1«13  702(n.  which  provldei  that  a 
"qualified  handicapped  penon"  Is  a 
handicapped  peraon  "who.  with  or 
without  reasonable  accommodation,  can 
perform  the  essential  functions  of  the 
position  In  question  without 
endangering  the  health  and  safety  of  the 
Individual  or  others' 

|Ut.104    DeWnMoo*. 

For  purposes  of  this  part — 
"Accommodation "  means  "reasonable 
accommodation"  as  described  in  29  CFR 
1813.704. 

"Arduous  of  hazardous  positions" 
means  positions  that  are  dangerous  or 
phyitcally  demanding  to  such  a  degree 
that  an  incumbent's  medical  condition  Is 
necessarily  an  important  consideration 
in  determining  ability  to  perform  safely 
and  efficiently 

"Medical  condition"  means  health 
impairment  which  results  from  injury  or 
disease,  Including  psychiatric  disease 

"Medical  documentation"  or 
"documentation  of  a  medical  condition" 
means  a  statement  from  a  licensed 
physician  or  oher  appropriate 
practitioner  which  provides  information 
the  agency  considers  necessary  to 
enable  it  to  make  a  employment 
decision.  To  be  acceptable,  the 
diagnosis  or  clinical  impression  must  be 
justified  according  to  established 
diagnostic  criteria  and  the  conclusions 
and  recommendations  must  not  be 
inconsistent  with  generally  accepted 
professional  standards  The 
determination  that  the  diagnosis  meets 
these  criteria  Is  made  by  or  in 
coordination  with  a  physician  or.  if 
appropriate,  a  practitioner  of  the  same 
discipline  us  the  one  who  issued  the 
statement.  An  acceptable  diagnosis 
must  include  the  following  information, 
or  parts  identified  Ity  the  agency  tis 
necessary  and  relevant: 

(a)  The  history  of  the  medical 
conditions,  including  references  to 
findings  from  previous  examinations, 
treatment,  and  responses  to  treatment. 

(b|  C^linical  findings  from  the  most 
recent  medical  evaluation,  Including  any 
of  the  fiillowing  which  have  been 
obtained:  findings  of  physical 
examination,  results  of  laboratory  tests: 
X  rays;  EKG's  and  other  special 
evaluations  or  diagnostic  pro<:edures: 
and.  in  the  case  of  psychiatnc 
evaluation  of  psychological  assessment, 
the  findings  of  a  mental  status 
examination  and  the  results  of 
psychological  tests,  if  appropriate: 

(c|  Diagnosis,  Including  the  current 
clinical  status: 

(d)  Prognosis.  Including  plans  for 
future  treatment  and  an  estimate  of  the 
expected  date  of  full  or  partial  recovery: 


(e)  An  explanation  of  the  impact  of 
the  medical  condition  on  overall  health 
and  activitiea.  Including  the  basis  for 
any  conclusion  that  restrictions  or 
accommodations  are  or  are  not 
warranted,  and  where  they  are 
warranted,  an  explanation  of  their 
therapeutic  of  risk  avoiding  value: 

[T]  An  explanation  of  the  medical 
basis  for  any  conclusion  which  indlcatea 
the  likelihood  that  the  Individual  Is  or  is 
not  expected  to  suffer  sudden  or  subtle 
Incapacitation  by  carrying  out.  with  or 
without  accommodation,  the  tasks  or 
duties  of  a  specific  position; 

(g)  Narrative  explanation  of  the 
medical  basis  for  any  conclusion  that 
the  medical  condition  has  or  has  not 
become  static  or  well  stabilixed  and  the 
likelihood  that  the  individual  may 
experience  sudden  or  subtle 
Incapacitation  as  a  result  of  the  medical 
condition.  In  this  context,  "static  or 
well-stabilized  medical  condition" 
means  a  medical  condition  which  is  not 
likely  to  change  as  a  consequence  of  the 
natural  progression  of  the  condition, 
specifically  as  a  result  of  the  normal 
aging  process,  or  In  response  to  the 
work  environment  or  the  work  itself. 
"Subtle  incapacitation"  means  gradual. 
Initially  imperceptible  impairment  of 
physical  or  mental  function  whether 
reversible  or  not  which  is  likely  to  result 
in  performance  or  conduct  deficiencies. 
"Sudden  incapacitation"  means  abrupt 
onset  of  loss  of  control  of  physical  or 
mental  function. 

"Medical  evaluation  program"  means 
a  program  of  recumng  medical 
examinations  or  tests  established  by 
written  agency  policy  or  directive,  to 
safeguard  the  health  of  employees 
whose  work  may  subject  them  or  others 
to  significant  health  or  safety  nsks  due 
to  occupational  or  environmental 
exposure  or  demands 

"Medical  standard  "  is  a  wntten 
description  of  the  medical  requirements 
for  a  particular  Mxupctmn  based  on  a 
determmation  that  a  certian  level  of 
fitness  of  health  status  is  required  for 
successful  performance. 

"Physical  requirement"  is  a  wntten 
descnption  of  job-related  physical 
abilities  which  are  normally  considered 
essential  for  successful  performance  in  a 
itpecific  position. 

■physician"  means  a  licensed  Doctor 
of  Medicine  or  Doctor  of  Osteopathy,  or 
a  physician  who  is  serving  on  active 
duty  in  the  uniformed  services  and  is 
designated  by  the  uniformed  service  to 
conduct  examinations  under  this  part. 

"Practitioner"  means  s  person 
providing  health  services  who  is  not  a 
medical  doctor,  but  who  is  certified  by  a 
national  organization  and  licensed  by  a 
State  to  provide  the  service  m  question. 


SubpfID    mty»>cal  and  yadlcl 
OuaMcattons 

I  3MJ01    MsqiMifteatlon  by  0PM. 

Subject  to  Subpart  C  of  Part  731  of  this 
chapter.  OPM  may  deny  an  applicant 
examination,  deny  an  eligible 
appointment,  and  instruct  an  agency  to 
remove  an  appointee  by  reason  of 
physical  or  mental  unfitness  for  the 
position  for  which  he  or  she  has  applied, 
or  to  which  he  or  she  has  been 
appointed.  An  OPM  decision  under  this 
section  is  separate  and  distinct  from  a 
determination  of  disability  under 
I  831.502.  844.103.  844.202.  or  Subpart  L 
of  Part  831  of  this  title,  and  does  not 
necessarily  entitle  the  employee  to 
disability  retirement  under  sections  8337 
or  8451  of  title  5.  United  Slates  Code. 


OPM  may  establish  or  approve 
medical  standards  for  a 
Govemmentwide  occupation  (i.e.,  an 
occupation  common  to  more  than  one 
agency).  An  agency  may  establish 
medical  standards  for  positions  that 
predominate  in  that  agency  (i.e..  where 
the  agency  has  50  percent  or  more  of  the 
positions  in  a  particular  occupation). 
Such  standards  must  be  justified  on  the 
basis  that  the  duties  of  the  position  are 
arduous  or  hazardous,  or  require  a 
certain  level  of  health  status  or  fitness 
because  the  nature  of  the  positions 
involve  a  high  degree  of  responsibility 
toward  the  public  or  sensitive  national 
security  concerns.  The  rationale  for 
establishing  the  standard  must  be 
documented.  Standards  established  by 
OPM  or  an  agency  must  be: 

(a)  Established  by  written  directive 
and  uniformly  applied. 

(b)  Directly  related  to  the  actual 
requirements  of  the  position,  and 

(c)  Consistent  with  OPM  instructions 
published  in  FPM  chapter  339. 

S  339.203    Physical  rvqutrsments. 

Agencies  are  authorized  to  establish 
physical  requirements  for  individual 
positions  without  OPM  approval  when 
such  requirements  are  considered 
essential  for  successful  job  performance. 
The  requirements  must  be  clearly 
supported  by  the  actual  duties  of  the 
position  and  documented  in  the  position 
description. 

{339.204    Wtfvsr  of  Standards  and 

rs^ulrsffisnta* 

Agencies  must  waive  a  medical 
standard  or  physical  requirement 
established  under  this  part  when  there 
is  sufficient  evidence  that  an  applicant 
or  employee,  with  or  without  reasonable 
accommodation,  can  perform  the 
essential  duties  of  the  position  without 


endangering  the  health  and  safety  of  the 
individual  or  others. 

5339.205  Itodtealsvatuatkin programs. 
Agencies  may  establish  periodic 

examination  or  immunization  programs 
by  written  policies  or  directives  to 
safeguard  the  health  of  employees 
whose  work  may  subject  them  or  others 
to  significant  health  or  safety  risks  due 
to  occupational  or  environmental 
exposure  or  demands.  The  need  for  a 
medical  evaluation  program  must  be 
clearly  supported  by  the  nature  of  the 
work.  The  specific  positions  covered 
must  be  identified  and  the  applicants  or 
incumbents  notified  in  writing  of  the 
reasons  for  including  the  positions  in  the 
program. 

5339.206  DIsquaiflcatkMi  on  the  basis  of 
madical  history. 

A  candidate  may  not  be  disqualified 
for  any  position  solely  on  the  basis  of 
medical  history.  For  positions  with 
medical  standards  or  physical 
requirements,  or  positions  subject  to 
medical  evaluation  programs,  a  history 
of  a  particular  medical  problem  may 
result  in  medical  disqualification  only  if 
the  condition  at  issue  is  itself 
disqualifying,  recurrence  caimot 
medically  be  ruled  out  and  the  duties  of 
the  position  are  such  that  a  recurrence 
would  pose  a  reasonable  probability  of 
substantial  harm. 


Subpart 


Examlnatlofw 


S339J01    Authority  to  raqutr*  an 
•xamlnatlon. 

(a)  A  routine  preappointment 
examination  is  appropriate  only  for  a 
position  which  has  specific  medical 
standards,  physical  requirements,  or  is 
covered  by  a  medical  evaluation 
program  established  imder  these 
regulations. 

(b)  Subject  to  {  339.103  of  this  part  an 
agency  may  require  an  individual  who 
has  applied  for  or  occupies  a  position 
which  has  medical  standards  or 
physical  requirements  or  which  is  part 
of  an  established  medical  evaluation 
program,  to  report  for  a  medical 
examination: 

(1)  Prior  to  appointment  or  selection 
(including  reemployment  on  the  basis  of 
full  or  partial  recovery  from  a  medical 
condition); 

(2)  On  a  regularly  recurring,  periodic 
basis  after  appointment;  or 

(3)  Whenever  there  is  a  direct 
question  about  an  employee's  continued 
capacity  to  meet  the  physical  or  medical 
requirements  of  a  position. 

(c)  An  agency  may  require  an 
employee  who  has  applied  for  or  is 
receiving  continuation  of  pay  or 
compensation  as  a  result  of  an  on-the- 


job  injury  or  disease  to  report  for  an 
examination  to  determine  medical 
limitations  that  may  a^ect  placement 
decisions. 

(d)  An  agency  may  require  an 
employee  who  is  released  from  his  or 
her  competitive  level  in  a  reduction  in 
force  to  undergo  a  relevant  medical 
evaluation  if  the  position  to  which  the 
employee  has  reassignment  rights  has 
medical  standards  or  specific  physical 
requirements  which  are  different  itom 
those  required  in  the  employee's  current 
position. 

{e)(l)  An  agency  may  order  a 
psychiatric  examination  (including  a 
psychological  assessment]  only  when: 

(i)  The  result  of  a  current  general 
medical  examination  which  the  agency 
has  the  authority  to  order  under  this 
section  indicates  no  physical 
explanation  for  behavior  or  actions 
which  may  affect  the  safe  and  efficient 
performance  of  the  individual  or  others, 
or 

(ii)  A  phychiatric  examination  is 
specifically  called  for  in  a  position 
having  medical  standards  or  subject  to  a 
medical  evaluation  program  established 
under  this  part. 

(2)  A  psychiatric  examination  or 
psychological  assessment  authorized 
under  (i)  or  (ii)  above  must  be  conducted 
in  accordance  with  accepted 
professional  standards,  by  a  licensed 
practitioner  or  physician  authorized  to 
conduct  such  examinations,  and  may 
only  be  used  to  make  legitimate  inquiry 
into  a  person's  mental  fitness  to 
successfully  perform  the  duties  of  his  or 
her  position  without  undue  hazard  to  the 
individual  or  others. 

S339.302    Authority  to  offer  examinations. 

An  agency  may,  at  its  option,  offer  a 
medical  examination  (including  a 
psychiatric  evaluation)  in  any  situation 
where  the  agency  needs  additional 
medical  documentation  to  make  an 
informed  management  decision.  This 
may  include  situations  where  an 
individual  requests  for  medical  reasons 
a  change  in  duty  status,  assignment 
working  conditions,  or  any  other  benefit 
or  special  treatment  (ini;luding 
reasonable  accommodation  or 
reemployment  on  the  basis  of  full  or 
partial  recovery  from  a  medical 
condition]  or  where  the  individual  has  a 
performance  or  conduct  problem  which 
may  require  agency  action.  Reasons  for 
offering  an  examination  must  be 
documented.  An  offer  of  an  examination 
shall  be  carried  out  and  used  in 
accordance  with  29  CFR  1613.706. 

§  339.303    Examination  procedures. 

(a)  When  an  agency  orders  or  offers  a 
medical  examination  under  this  subpart. 


it  must  Inform  the  apphcant  or  employee 
in  writing  of  its  reasons  for  doing  so  and 
the  consequences  of  failure  to 
cooperate.  (A  single  notification  is 
sufficient  to  cover  a  series  of  regularly 
recurring  or  periodic  examinations 
ordered  under  this  subpart) 

fb]  The  agency  designates  the 
examining  physician  or  other 
appropriate  practitioner  but  must  offer 
the  individual  an  opportunity  to  submit 
medical  documentation  from  his  or  her 
personal  physician  or  practitioner.  The 
agency  must  review  and  consider  all 
such  documentation  supplied  by  the 
individual's  personal  physician  or 
practitioner. 

S339J04    Payment  for  examinabon. 

Agencies  shall  pay  for  ell 
examinations  ordered  or  offered  under 
this  subpart  whether  conducted  by  the 
agency's  physician  or  the  applicant's  or 
employee's  physician.  Applicants  and 
employees  must  pay  for  a  medical 
examination  conducted  by  a  private 
physician  (or  practitioner)  where  the 
purpose  of  the  examination  is  to  secure 
a  benefit  sought  by  the  applicant  or 
employee. 

S  339.305    Records  and  reports. 

(a)  Agencies  will  receive  and  mamtam 
all  medical  documentation  and  records 
of  examinations  obtained  under  this 
part  in  accordance  with  instructions 
provided  by  OPM,  under  provisions  of  5 
CFR  Part  293.  Subpart  E. 

(b)  The  report  of  an  examination 
conducted  imder  this  subpart  must  be 
made  available  to  the  apphcant  or 
employee  under  the  provisions  of  Part 
297  of  this  chapter. 

(c)  Agencies  must  forward  to  the 
Office  of  Workers'  Compensation 
Programs  (OWCP).  Department  of 
Labor,  a  copy  of  all  medical 
documentation  and  reports  of 
examinations  of  individuals  who  are 
receiving  or  have  applied  for  injury 
compensation  benefits  including 
continuation  of  pay.  The  agency  must 
also  report  to  the  OWCP  the  failure  of 
such  individuals  to  report  for 
examinations  that  the  agency  orders 
imder  this  subpart  When  the  individual 
has  apphed  for  disability  retirement  this 
information  must  be  forwarded  to  OPM. 

§339.306    Processing  medtoal eigMMy 
determinations  on  cetllflcales  of  eilgt>ies. 

(a)  In  accordance  with  the  provnsions 
of  this  part  agencies  are  authorized  to 
medically  disqualify  a  nonpreference 
eligible.  A  nonpreference  eligible  so 
disqualified  has  a  right  to  a  higher  level 
review  of  the  determination  withm  the 
agency. 
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(b)  OPM  muit  apprtive  the  iufficlency 
of  the  agency's  rc<i»on«  to; 

(1)  Medically  diaqualify  or  pasa  over  a 
preference  eligible  on  a  certificate  In 
place  of  a  nonpreference  eligible, 

(2)  Medically  diaqualify  or  pass  over  a 
30  percent  or  more  compensably 
disabled  veteran  for  a  p<i8itton  In  the 

U  S.  Postal  Service  in  favor  of  a 
nonpreference  eligible. 

(3)  Medically  disqualify  a  30  percent 
or  more  compenaably  disabled  veteran 
for  assignment  to  anolber  position  in  a 
reduction  in  force,  or 

(4|  Medically  disqualify  a  30  percent 
or  more  disabled  veteran  for 
noncompetitive  app<iintmi*nl. 
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OePARTHEMT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporatton 
7  CFR  Pan  401 

lAffldt  No.  34;  Ooc  Ma  f&SaSI 

Qeneral  Crop  Ineurance  Regutattona 

AOCMCY:  Federal  Oop  Insurance 
Corporation.  USD  A 
ACnOM:  Final  rule. 


The  Federal  Oop  InjurBnc*" 
Corporadun  (FCIC)  hereby  adopts,  as  a 
final  rule,  an  intenm  rule  which  was 
published  in  the  F4Mi«rai  Rsfisler  on 
Tuesday   May  10.  H»8,  al  53  FR  lft539 
The  interim  rule  clarified  (he  intent  of 
F'CIC  with  respect  to  not  inaunn^j  any 
acreage  upon  which  a  second  crop  is 
harvested  within  the  same  crop  year 
The  intent  of  this  rule  ts  to  remove  a 
pen  eived  restriction  in  some  ari»a«  of 
the  country  in  which  two  different  cropa 
are  harvested  from  the  same  acreage 
during  the  same  crop  year  as  a  normal 
practice,  yet  because  of  the  language  in 
the  policy,  procedures  Infer  that  a 
restriction  is  imfKised  on  insurance  for 
the  second  crop 
V^cnvf  OATt:  March  a.  1iM8 
AOfMlM:  Written  comments  on  this  rule 
may  be  sent  to  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4000.  South  Building. 
US  Department  of  Agriculture, 
Washington.  DC  2t)250. 
worn  rxmrntm  intombiatiom  contact: 
Peter  F  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U  S  Department 
of  Agriculture,  Washington.  IX:,  20250, 
telephone  (202)  447-3325 
Bur^iaaMMTAirr  wipowiatiow:  Tbiii 
action  has  been  reviewed  under  I'SDA 
procedures  established  by  Departmfntal 
Rpgulauon  1^12-1  This  action  does  not 


constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveneas  of 
these  regulations  under  those 
procedures  The  sunset  review  dale 
established  for  these  regulationa  is 
established  as  July  1,  1991 

lohn  Marshall,  Manager.  FQC  (1)  has 
determined  that  this  action  la  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in. 
(a)  An  annual  effect  on  the  economy  of 
SlOO  million  or  more,  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region,  or  (c)  signiricant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  US.  based  enterprises  to 
compete  with  foreign  leased  enterprises 
m  dumestic  or  export  markets,  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  FlexibUity 
Act.  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No   10  450 

This  program  is  not  subject  to  the 
provisions  of  Kxecubve  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  See  the  Notice  related  to  7  CFR 
Part  3015.  Subparl  V  published  at  4«  FR 
29115.  )une  24.  1983 

This  action  is  not  expeded  to  have 
any  significant  impact  on  the  quality  of 
the  human  environmental,  health,  and 
safety  Therefore,  neither  an 
Fjivironmental  Assessment  nor  an 
Fjivironmental  Impact  Statement  is 
needed 

On  Tuesday,  May  10.  1388.  FCIC 
published  an  Intenm  rule  in  the  Faderal 
Register  at  53  FR  16539,  to  remove  a 
perceived  restriction  in  some  areas  of 
the  country  in  which  two  different  crops 
are  harvested  from  the  same  acreage 
during  the  same  crop  year  as  a  normal 
practice,  yet  because  of  the  language  in 
the  policy,  producers  infer  that  a 
restriction  is  imposed  on  insurance  for 
the  second  crop 

Section  2  e  (9)  of  the  General  Crop 
Insurance  Policy  (7  CFT^  401  6.2  e  (9)1 
provides  that  FCIC  will  not  insure  any 

acreage (0)f  a  second  crop 

following  any  crop  (insured  or 
uninsured)  harvested  in  the  same  crop 
year  unless  specifically  permitted  by  the 
crop  endorsement  or  the  actuanal 
tdble 

The  intent  of  this  section  was  to 
disallow  insurance  on  a  second  crop  of 
the  same  crop  from  the  same  acreage 


within  the  same  crop  yecu'  because  of 

lowered  yields  and  other  problems 
inherent  in  this  type  of  farming,  unless 
that  practica  was  •pecificalty  permitted 
by  the  endorsement  or  the  actuarial 
table.  This  type  of  double  cropping  is 
allowed  on  a  limited  number  of  certain 
crops 

The  language  in  this  section  is 
perceived  by  some  as  not  permitting  (for 
example)  grain  sorghum  following  wheat 
on  the  same  acreage  in  the  same  crop 
year,  when  this  type  of  farming  is  an 
accepted  and  successful  practice  in  the 
county  However,  it  is  an  accepted 
practice  in  certain  sections  of  the 
country  for  a  producer  to  plant  two 
different  crops  on  the  same  acreage 
within  the  same  crop  year  especially  in 
those  areas  where  fall-planted  crops  are 
customary 

In  order  to  clarify  this  section,  F'CIC 
has  determined  that  the  word  "any"  in 
the  first  line  of  this  section  should  be 
removed  and  the  words  "the  same" 
should  be  substituted  therefor.  This 
constituted  the  only  change  necessary. 

Written  comments  on  the  interim  rule 
were  soliCTted  by  FQC  for  80  days 
following  publication  of  this  rule  in  the 
Federal  Ragistar.  and  the  rule  was 
scheduled  for  review  No  conunents 
were  received,  therefore,  the  interim  rule 
published  at  53  FR  18539  is  hereby 
adopted  without  change  as  a  final  rule. 

Usi  of  Sub)ecU  in  7  CFR  Part  400 

Crop  insurance;  Genera)  crop 

insurance  regulations. 

Final  Rule 

Accordingly,  the  Interim  Rule 
published  in  die  Federal  Ragiater  on 
Tuesday,  May  10.  1988,  at  53  FR  16539,  is 
hereby  adopted  as  final  without  change. 

Authority:  7  U  S.C  1506.  1516 

Done  m  Washington.  DC  on  February  28. 
1968 

(ohn  MarriMO. 

MonojitT.  Fpderol  Crop  Insurance 
Corporatton 
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Agrteuttural  Markettng  Sendee 
7  CFR  Part  985 

iFV-<»-001FRl 

Spearmint  0«  Produced  in  the  Far 
Weet:  Saiable  Ouantttiee  and  Allotment 
Percentagea  for  the  19a»-90  Marlieting 
Year 

AOENCV:  Agricultural  Marketing  Service, 
USDA. 


action:  Final  rule. 


summary:  This  rule  establishes  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  may  be 
purchased  from  or  handled  for 
producers  by  handlers  during  the  1989- 
90  marketing  year,  which  begins  June  1, 
1989.  This  action  is  taken  under  the 
marketing  order  for  spearmint  oil 
produced  in  the  Far  West  in  order  to 
avoid  extreme  fluctuations  in  supplies 
and  prices  and  thus  stabilize  the  market 
for  spearmint  oil.  This  action  was 
recommended  by  the  Spearmint  Oil 
Administrabve  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  order. 

EFFECTIVE  DATt  April  7,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2525-S,  P.O.  Box  96456,  Washington.  DC 
20090-6456:  telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  985.  as 
amended  (7  CFR  Part  985].  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West.  The  agreement  and  order 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  business  will  not  be  unduly  or 
disproportionately  burdened.  Marketing 
orders  issued  pursuant  to  the  Act.  and 
rules  issued  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  enfities 
acting  on  their  own  behalf  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

The  Far  West  spearmint  oil  industry  is 
characterized  by  primarily  small 
producers  whose  farming  operations 
generally  involve  more  than  one 
commodity  and  whose  income  from 
farming  operations  is  not  exclusively 
dependent  on  the  production  of 
spearmint  oil.  The  production  of 
spearmint  oil  is  concentrated  in  the  Far 


West,  primarily  Washington.  Idaho,  and 
Oregon  (part  of  the  area  covered  under 
the  marketing  order).  Spearmint  oil  is 
also  produced  in  the  Midwest  and  Great 
Plains.  The  production  area  covered  by 
the  marketing  order  normally  accounts 
for  more  than  75  percent  of  U.S. 
production  of  spearmint  oil. 

The  Committee  reports  that  there  are 
approximately  9  handlers  and  253 
producers  of  spearmint  oil  under  the 
marketing  order  for  spearmint  oil 
produced  in  the  Far  West.  Of  the  253 
producers,  160  producers  hold  "Class  1" 
(Scotch)  oil  allotment  base  and  136 
producers  hold  "Class  3"  (Native)  oil 
allotment  base.  As  of  June  1  1988,  the 
producers'  allotment  base  ranged  from 
667  to  181,902  pounds  for  Scotch  oil  and 
from  290  to  124.346  pounds  for  Native 
oil.  The  average  total  allotment  base 
held  is  10.413  pounds  and  13,539  pounds 
for  Scotch  and  Native  oils,  respectively. 

Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.1)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  Far  West  spearmint  oil 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  final  rule  will  establish  salable 
quantities  of  706,742  pounds  and  781,092 
pounds,  respectively,  for  Scotch  and 
Native  spearmint  oils  produced  in  the 
Far  West,  and  allotment  percentages  of 
42  percent  for  both  oils.  This  action  will 
limit  the  amount  of  spearmint  oil  that 
may  be  purchased  from  or  handled  for 
producers,  by  handlers,  during  the  1989- 
90  marketing  year,  which  begins  June  1. 
1989.  Such  salable  quantities  and 
allotment  percentages  have  been  placed 
into  effect  each  season  since  the  order's 
inception  in  1980.  The  establishment  of 
salable  quantities  and  allotment 
percentages  will  likely  result  in  the 
production  of  less  than  half  of  the  total 
allotment  base  available  for  production 
of  spearmint  oil.  However,  the  amounts 
recommended  for  sale  are  based  on 
average  sales  levels  over  the  past  seven 
years,  and  are  not  expected  to  cause  a 
shortage  of  spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
needs  which  may  develop  can  be  more 
than  satisfied  by  current  reserve  stocks. 
In  addition,  those  producers  who 
produce  more  than  their  annual 
percentage  of  allotment  may  transfer 
such  excess  spearmint  oil  to  a  producer 
with  a  deficiency  in  spearmint  oil 
production,  or  such  excess  spearmint  oil 
may  be  placed  into  reserve  stocks. 

This  regidation  is  similar  to  those 
which  have  been  issued  in  prior 


seasons.  Costs  to  producers  and 
handlers  resulbng  from  this  proposed 
action  are  expected  to  be  offset  by  the 
benefits  derived  from  improved  returns. 

The  salable  quantities  and  allotment 
percentages  were  recommended  by  the 
Committee  at  its  September  21. 1988. 
meeting. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oi!  for  the  1989-90  marketing  year, 
which  begins  June  1. 1989,  is  based  upon 
recommendations  of  the  Committee  and 
the  following  data  and  estimates: 

(1)  "Class  1"  (Scotch)  Spearmint  Oil 

(A)  Estimated  carryin  on  June  1. 
1989—16.892  pounds." 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1989-90  marketing 
year,  based  on  an  average  of  producer 
sales  for  the  past  seven  marketing  years, 
beginning  with  the  1980-81  marketing 
year  through  the  1986-87  marketing  year 
(minus  23,419  pounds)  '—718.000 
pounds. 

(C)  Recommended  desirable  carryout 
on  May  31, 1990—0  pounds. 

(D)  Salable  quantity  required  from 
1989  regulated  production  * — 701.108 
pounds. 

(E)  Total  allotment  bases  for  Scotch 
oil— 1,682.719  pounds. 

(F)  Computed  allotment  percentage — 
41.6  percent. 

(G)  The  Committee's  recommended 
salable  quantity — 706,742  pounds. 

(H)  Recommended  allotment 
percentage — 42  percent. 

(2)  "Class  3"  (Nabve)  Spearmint  Oil 

(A)  Estimated  carryin  on  June  1, 
1989—40,000  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1989-90  marketing 
year,  based  on  an  average  of  producer 
sales  for  the  past  seven  marketing  years, 
beginning  with  the  1980-81  marketing 
year  through  the  1986-87  marketing  year 
(minus  50,000  pounds  ") — 818,266 
pounds. 


'  The  seven  year  average  of  salei  was  "41  419 
pounds  The  high  year*  average  apprcxiiDBlelv 
50,000  pounds  above  the  sever  year  average  and  the 
low  years  average  approximately  SO.OOO  pounds 
belcvi  the  seven  year  average  Taking  into 
consideration  the  cyclical  demand  for  Scotch 
spearmint  oil  over  the  past  years  th*  Committee 
determined  that  il  was  appropriate  to  reduce  the 
estimated  trade  demand  for  the  19e&-9n  marketing 
)  ear  by  23.419  pounds 

*  In  pas'  years,  the  Committee  hat  considered 
production  of  100.000  pounds  from  South  Dakota  tn 
Its  romputatifin  of  the  Scotch  salable  quanliry 
However  this  year  the  Committee  ha>.  determined 
thul  ihe  South  Dakota  production  does  not  directly 
affeC  the  marketing  of  Far  West  Scotch  spearmint 
oii    Therefore  South.  Dakota  prt>duction  was  not 
included  in  the  computstuin  of  trade  demand  and 
salable  quantity 

'  The  seven  year  average  sales  was  86A.266 
pounds  The  198"-8e  level  of  745.777  pounds  was 

Cootinuea 


97t8  FtdUcml  lUfUtor  /  Vol.  S4.  No.  44  /  We<ine«day.  March  8.  1960  /  Rules  and  RegulatJona 


Fedaral  Regbter  /  Vol.  54.  No.  44  /  Wedneaday,  March  8.  1989  /  Rules  and  Regulations  9769 


(C)  Rccommanded  d«atrabl«  c^rryout 
on  May  3t.  1000—0  pounds. 

(D)  SaiabU  quantity  r«quir«d  from 
1980  production — 778.206  pound*. 

(E)  Total  allutment  baaet  for  Native 
oil— l.S5e.743  pound* 

(F)  Computed  allotment  percsntage — 
41  8  pt«rcpnt 

({,|  The  (>)mmitte€  •  recommended 
galablp  quantity — 781. B02  pound* 

(H)  Recommended  aiiotmeni 
percentag* — 42  percent 

The  •aleble  quantity  I*  the  total 
quantity  of  f«Hrh  claa*  of  oil  which 
handlers  may  purchase  from  or  handle 
on  b»'half  nf  producer*  during  a 
marketing  var  Fach  producer  ig 
allotted  ■  shan*  of  the  talable  quantity 
by  applying  the  allotment  percentage  to 
the  producer  «  allotment  base  for  the 
applicable  claas  of  spearmint  oil 
Purauant  to  the  onler.  the  Committee 
may  i*«ue  additional  allotment  base  to 
both  new  and  existing  producers  for 
eai.h  marketing  year  (17  CPU  ftas  51(b)). 

Eatablishment  of  theae  salable 
quantities  and  allotment  percentages 
will  allow  for  anticipated  market  needs 
based  on  historical  sales  and  provides 
spearmint  oil  producers  with 
informatum  on  the  amount  of  oil  which 
should  be  produced  for  next  season. 
Spearmint  nil  has  an  extremely  In 
elastii.  (lemanil  and  excess  production 
normally  Is  placed  Into  the  Industry's 
reserve*  Current  reserves  are  equal  to 
about  35  (>ercent  of  the  volume  of  Scotch 
spearmint  oil  and  110  percent  of  the 
volume  of  Native  spearmint  oil  utllired 
by  the  market  on  a  yearly  basis  These 
reserve  slix  ks  are  sufTicient  to  meet  any 
unanticipated  marketing  opportunities  in 
the  coming  8>>a»on 

This  action  establishes  a  new 
I  9Rr).209  and  is  based  on 
recommendations  of  the  Committee  and 
Other  Information  Notice  of  ■  proposal 
to  establish  the  salable  quantity  and 
allotment  perccnlage  for  each  class  of 
oil  was  pubhshfil  in  the  Decemlier  JO, 
1980.  issue  of  the  Fadwal  R««iatOT  (53  hH 
53001]  Comments  on  the  proposed  rule 
were  *oliciled  from  interested  persons 
until  January  30.  1980  No  ctimments 
were  received  The  salable  quantities 
and  allotment  percentages  established 
by  thi*  final  rule  are  identical  to  those 
contained  in  the  proposed  rule. 

Based  on  ■vailable  Information,  the 
Administrator  of  the  AMS  has 
determined  that  tha  issuance  of  this 
final  rule  will  not  have  a  significant 


aconoouc  Impact  on  a  tubatantlal 
number  of  small  entities 

After  conaideration  of  all  relevant 
matter  presented.  Including  the 
Committee  s  recommendationj  and 
other  available  information,  it  is  found 
that  the  regulation,  as  heremafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

Ust  of  Subjacta  In  7  CTR  Part  MS 

Far  west,  Marketin^j  agreement*  and 
orders,  and  Spearmint  oil 

For  the  reason*  set  forth  in  the 
preamble.  7  CFR  Part  965  is  amended  at 
follows; 

PART  MS— MARKETINQ  ORDER 
REQULAT1NQ  THE  HANDUMQ  Of 
SPEARyiNT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1  The  authority  citation  for  7  CFK 
Part  965  cxintinues  to  read  as  follows. 

Authority  See*   1-19.  *6  Stat  31,  at 
amended;  ?  l'  S  C  801  «~4 

Z  Add  a  new  |  96&.20»  under 
Subpart — Salable  Quantities  and 
Allotment  Percentages  lo  read  at 

follows. 

Note: — This  section  will  not  appear  m  the 
(kide  of  Federal  RagulaQons 

Subpvt— Saiato**  Ouanttttes  and 
Anuuiwiii  rarovma^va 


pf  caotag—     t<— ->0  rwartiating  y«ar. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  dunng  the  marketing  year  which 
begins  June  1,  1980.  shall  be  as  follows; 

|aj  •Class  1'  (Scotch)  oil— a  salable 
quantity  of  706,742  pounds  and  an 
allotment  percentage  of  42  percent. 

(b)    Class  3"  (Native)  oil— a  salable 
quantity  of  781.002  pounds  and  an 
allotment  percentage  of  4..:  percent. 

Dated  k4arch  3.  1960 
Robnl  C  Kmmmj. 

!)»putY  Dirfctor.  Fruit  an<i  Ves^lahh 

Ihrition 

ire  Doc  BB-^MOe  Filed  J-7-«fr  frSS  am] 

WU.—  coot  M< 


tMknt  Iha  mwi  ymr  avOTafa  and  oonkl  b« 
foUow«d  by  anoltiar  low  jrvar  ActuaJ  i 
data  haa  not  bian  at  Bora  than  avarafa  kavaia 
Baaad  on  Ihla.  (Ita  C"o»Hiit1»a  aaad  a  aavaa  yaar 
ararafa  bul  rvdinad  (hi*  avarafa  by  KUXX)  poun<la 


Animal  and  Ptant  llaaWi  Inapactlon 
Sarvtca 

9  CFR  Pari  92 

[Docket  No.  Sa-I S3 1 

linpoctatton  of  Anlmala  TTvouqIy  tt>a 
Harry  8  Truman  Animal  Imporl  Cantar, 
Spadal  Uaa  by  tha  A«rteuRural 
Raaai  cti  Sarrtea  During  1M« 

AoaMCv:  Anmial  and  Plant  Health 
Inspection  Service,  USDA. 


AcnOM:  AfTirmation  of  interim  rule. 

•UMauRY:  We  are  affirming  without 
change  an  interim  rule  that  granted  to 
the  Agricidtural  Research  Sendee  of  the 
United  States  Department  of  Agriculture 
the  exclusive  nght  to  use  the  Harry  S 
Truman  Animal  Import  Center 
(HSTAIC)  for  an  importation  during 
calendar  year  1960.  This  action  enable* 
the  Agricultural  Research  Service  to 
complete  negotiations  with  officials  in 
the  People's  Repubhc  of  China,  and  to 
proceed  with  the  singular  opportunity  to 
import  twine  from  that  country  in  a 
project  that  ihould  improve  the 
germplatm  of  breeding  animals  In  the 
United  States,  eventually  Improving  the 
productivity  and  international 
competitiveness  of  U.S.  *wine. 
EFFICTIVt  DATl:  April  7,  1968. 

FON  pmrrxcn  iw>oimATiot<  oomtact 
Dr  Harvey  A.  Kryder.  Senior  Staff 
Veterinarian.  Import-Export  Products 
SlafI,  Veterinary  Services.  APHIS, 
USDA,  Room  810,  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
(301)436-8665. 

tufWJMPCTAirY  aa»owauTiow; 
Background 

On  July  25, 1966.  we  published  in  tha 
Federal  R«slatw  (S3  PR  Z7846-Z7647, 
Docket  Number  88-107)  an  interim  rule 
that  amended  the  regulations  in  9  CFR 
Part  92.  (  92.41,  by  granting  the 
Agricultural  Research  Service  (ARS)  of 
the  United  States  Department  of 
Agriculture  the  exclusive  right  to  use  the 
Harry  S  Truman  Animal  Import  Center 
(HSTAIC)  for  an  importation  of  twine 
from  the  Peoplei  Republic  of  China 
dunng  calendar  year  1980.  We  took  that 
action  to  enable  ARS  to  capitalize  on  a 
singular  opportunity  to  proceed  with  a 
Bwine-importation  project  expected  to 
improve  the  germplasm  of  breeding 
animalt  in  the  United  States.  This 
improved  breeding  stock  should  benefit 
breeders  in  the  pnvate  sector. 

Comments 

Chir  intenm  role  invited  the 
submission  of  written  comments,  which 
were  to  be  postmarked  or  received  on  or 
before  September  23,  1968.  We  received 
five  comment  letters.  One  commenter 
supported  our  acbon.  and  four 
commenters  objected,  raiting  the  issues 
discussed  below. 

Comment-  Despite  numerous  requests, 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  not  pubUshed  a 
space  allocation  plan  for  assigning 
space  in  HSTAIC  to  private  importer* 
for  their  shipments. 

This  comment  is  outside  the  scope  of 
the  interim  rule,  which  concerns  use  of 


HSTAIC  by  ARS  in  1989.  not  use  by 
private  Importers  at  other  times. 
However,  APHIS  is  currently  developing 
a  proposed  rule  allocating  the  use  of 
HSTAIC  after  ARS  use  of  the  facility  is 
completed. 

Comment-  HSTAIC  was  built  for  the 
express  purpose  of  providing  the  private 
sector  the  capability  of  importing 
animals  from  countries  where  diseases 
exist  that  are  exotic  to  the  United 
States. 

We  disagree  that  HSTAIC  was  built 
solely  for  use  by  the  private  sector.  The 
legislation  authorizing  establishment  of 
HSTAIC  (Pub.  L  91-239:  21  U.S.C.  135) 
also  authorizes  the  Secretary  of 
Agriculture  **to  cooperate  In  such 
manner  as  he  deems  appropriate,  with 
other  North  American  countries  or  with 
breeders'  organizations  or  similar 
organizatioiis  or  with  Individuals  within 
the  United  States  regarding  importation 
of  Hnimala  into  and  through  the 

quarantine  station The 

legislative  history  of  Pub.  L  91-239  also 
clearly  shows  that  one  of  the  uses 
envisioned  for  the  facility  was  the  safe 
importation  of  animals  by  livestock 
producers,  breeders,  and  research 
institutions  to  upgrade  the  genetic 
quality  of  domestic  livestock.  We 
believe  that  the  use  of  HSTAIC  by  ARS 
is  consistent  with  the  intent  of  the 
authorizing  legislation. 

Comment  It  is  not  appropriate  to 
spend  tax  dollars  to  import  one  spedes 
to  the  exclusion  of  others. 

It  would  be  impossible  to  import  all 
species  eligible  for  quarantine  in 
HSTAIC  at  any  one  time;  decisions  must 
be  made  on  how  to  use  the  limited 
facilities.  As  for  use  of  tax  monies,  we 
believe  that  a  project  to  improve  the 
germplasm  of  breeding  swine  within  the 
United  States  is  consistent  with  the 
legislatively  authorized  missions  of  both 
APHIS  and  ARS.  In  addition,  part  of  the 
cost  of  the  project  is  being  borne  by  the 
University  of  Illinois  and  Iowa  State 
University. 

CommenL  APHIS  should  open  a 
replacement  animal  quarantine  facility 
or  approve  an  alternative  method  for 
importation  of  animals  from  foot-and- 
mouth  disease  countries  for  the  period 
that  ARS  has  exclusive  use  of  HSTAIC 

The  legislation  authorizing 
establishment  of  HSTAIC  (21  U.S.C.  135) 
authorized  the  Secretary  of  Agriculture 
to  establish  and  maintain  one 
international  animal  quarantine  station. 
A  replacement  facility  could  not  be 
opened  without  legislative  action  by 
Congress. 

CommenL  Since  private  importers  are 
capable  of  performing  the  importation  of 
swine  from  China,  public  funds  should 
not  be  used. 

The  question  of  whether  public  funds 
should  be  used  to  import  swine  from 


China  is  outside  the  scope  of  our  Interim 
rule,  which  concerns  use  of  the  HSTAIC 
facility  for  the  swine  project.  However, 
we  note  that  no  private  Importer  has 
ever  requested  use  of  HSTAIC  to  import 
swine  from  China. 

Comment:  Private  facilities  other  than 
HSTAIC  are  available  to  swine  industry 
impr  Iters  and  have  been  offered  to  ARS. 

Lt  w  and  regulation  do  not  allow 
importation  of  swine  from  countries 
where  foot-and-mouth  disease  occur 
(including  China]  except  through  an 
international  animal  quarantine  station 
established  by  the  Secretary  of 
Agriculture,  i.e.,  HSTAIC. 

Comment-  Importers  are  ready  to 
import  llamas  through  HSTAIC,  but 
cannot  move  their  shipments  until 
HSTAIC  is  available. 

We  do  not  believe  that  the  possibility 
of  importing  llamas  in  1989  is  a 
sufficient  )ustification  to  forego  the 
opportunity  to  Import  swine  from  China 
for  the  germplasm  improvement  project 
We  are  currently  developing  space 
allocation  methods  and  otherwise 
preparing  for  the  use  of  HSTAIC  in  the 
future  to  allow  private  importers, 
including  llama  importers,  the 
opportunity  to  apply  for  space  in 
HSTAIC  for  their  shipmente. 

We  therefore  maintain  that  the  facts 
presented  in  the  Interim  rule  still 
provide  a  basis  for  the  rule.  In  granting 
to  the  Agricultural  Research  Service  the 
exclusive  ri^t  to  use  HSTAIC  for  1989, 
we  are  capitalizing  on  an  unprecedented 
opportunity  to  serve  short-  and  long- 
term  agricultural  interests  in  the  United 
States,  llierefore,  we  are  affirming  the 
interim  rule  without  change. 

Executive  Order  12291  and  Regulatory 
HexibUityAct 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  %vill  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

If  the  Agricultural  Research  Service's 
importation  proceeds  according  to  plan, 
breeders  in  the  public  sector  should 
eventually  benefit. 

This  rule  will  enable  ARS  to  proceed 
with  a  swine-importation  project 
expected  to  improve  the  germplasm  of 
breeding  animals  in  the  United  States. 


This  improved  breeding  stock  should 
eventually  benefit  breeders  in  the 
private  sector.  There  should  be  no  near- 
term  economic  impacts  caused  by 
importation  of  the  breeding  stock  for 
this  project.  The  p>08sible  long-term 
impacts  cannot  be  calculated  at  this 
time,  since  the  project  is  experimental  in 
nature  and  any  eventual  economic 
impacts  would  depend  on  the  outcome 
of  the  experimental  project  which  is  not 
presenUy  quantifiable. 

Adoption  of  this  rule  might  result  in  a 
small  number  of  importers  of  animals 
being  unable  to  obtain  space  in  HSTAIC 
that  might  otherwise  be  available  for 
importation  of  their  shipments  of 
animals  in  1989.  The  total  number  of 
animals  that  could  be  imported  through 
HSTAIC  in  one  calendar  year  is  very 
small  compared  to  the  total  number  of 
animals  imported  into  the  United  States 
annually. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reductioa  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seg.). 

Executive  Order  12372 

This  program/activity  is  hsted  in  the 
Catalog  of  Federal  and  Domestic 
Assistance  under  No.  10.025  and  is 
subject  to  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  state  and  local  officials.  (See  7  CFR 
Part  3015,  Subpart  V.) 

List  of  Subjects  in  9  CFH  Part  82 

Animal  diseases,  Canada.  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  the  interim  rule 
amending  9  CPU  Part  92  that  was 
published  at  53  FR  27846-27847  on  July 
25, 1988,  is  adopted  as  a  final  rule 
without  change. 
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Aulkarity:  7  V  S  C  1022.  19  U  S.C  130S:  Zl 
V&C.  102-106.  111.  134a.  1Mb.  IMc  IMd. 
134f,  .nd  1 J5;  31  U  S.C  rTH.  7  CFR  1.17.  Z^l. 
•nd  371  2(d). 

Dftnm  In  Wiihinufon.  DC  Ihii  3rd  day  of 
ManJt  imo. 


SCCURmCS  AND  CXCHAIMC 


|aaM  W  CI 

AdminittfxiU'r  Amwal  and  Pkirt  Hmiltfi 
Inapection  Strvn* 

[V"R  Ooc  UB-AJIl  Fll«d  J-7-<»  a4!5  iml 


ocPAfrmcNT  Of  commerce 

BuTMU  of  Export  Admintatntlon 
ISCFRPartTM 

I  Doclict  No.  M4««-«M«  I 

Chtor^odto  Anhydrtd*;  n>duc<too  In 
Export  Control 

AOaNCr:  Bureau  of  Export 
Admtnlatration.  Commercs. 

ACrKMC  QjiTfictlon  nolic«; 
announcement  of  effective  ddte. 


r  On  Aujiufl  10.  1988  (53  HI 
300C6).  the  Bureau  of  Rxporl 
Administration  Isaued  a  fmal  rule 
amending  export  control!  on  chlorendic 
anhydride  Thii  chemical,  formerly 
controlled  for  national  aecunty  reasons 
under  Export  Qintrol  Commodity 
Number  (ECCN)  STWC  on  the 
Commtxlity  Control  Last,  was 
transferred  to  ECC^  6ry9C  and  remains 
subiect  to  export  controls  to  Country 
Croups  S  and  Z  for  foreign  policy 
reason.t 

The  effective  dale  was  Inadvertently 
omitted  from  the  August  10  final  rule 
This  notice  establishes  that  the  effective 
date  of  that  rule  is  August  10.  1988.  the 
dale  of  putilu;ation. 

rom  njiiTHui  mfommhom  cowtact 

jlm  Seevaratnam.  Capital  Coods 
Technology  Center.  Bureau  of  Export 
Administration  (Telephone  (Cl)2)  377- 
V«5). 

Dated.  Ftbruary  23.  1008. 

MickMl  L  ZAckola. 

Astiitant  Sacntlary  for  £r^x)rf 
Admini$(nition 

[FR  [>>c.  a»-«2S1  Fllnd  J-7-a»;  8:45  am) 


17  CFR  Pwls  22*  and  24t 


tWiliMi  Hou.  M-M22:  U-tM»r,  iC-1M44; 
FM-M;  Fto  Na  t7-«-Ml 

Aoovtorstton  of  ttM  Tkniitg  for  FMng 
Forms  ^-K  Rotating  to  CttonQoo  In 
Accounnnw  mxi  nooiBnoDono  or 
Mroctors;  Ajnoncknonts  to  Rogutotlon 
S-K  RogvdlnQ  Cttongoo  In 
Accoumams 

AOaMCV:  Securities  and  Elxchange 

Commission. 

ACnON:  Final  rule*. 


The  Securities  and  Exchange 
Commission  ( "Commission")  today 
announced  the  adoption  of  amendments 
to  Its  rules  to  reduce  the  time  period 
from  15  calendar  days  to  five  business 
days  for  a  registrant  to  file  a  Form  ft-K 
announcing  a  change  In  its  Independent 
certifying  accountant  or  the  resignation 
of  a  director.  The  Commission  also 
announced  amendments  to  Regulation 
S-K  concerning  changes  In  a  registrant's 
Independent  certifying  accountant  to:  (1) 
Reduce  the  time  period  for  filing  with 
the  Commission  the  former  accountant's 
letter  from  90  calendar  days  to  ten 
business  days  after  the  filing  of  the 
report  or  registration  statement 
announcing  the  change  in  accountants, 
(2)  require  the  registrant  to  file  any  such 
letter  within  two  business  days  of 
receipt  and  (3)  permit  the  former 
accountant  to  provide  an  Interim  letter 
to  the  registrant,  which  also  must  be 
filed  by  the  registrant  within  two 
busmess  days  of  receipt. 
MrmcttVl  OATi:  April  7.  1989.  These 
amendments  are  effective  for  changes  in 
accountants  and  the  receipt  of  letters 
from  resigned  directors  occurring  on  or 
after  the  effective  date. 
FOn  FVMTMKM  mpohmatkm  coirTAcr 
Robert  E.  Bums  or  [ohn  M.  Riley.  (202) 
272-2130.  Office  of  the  Chief 
Accountant,  or  William  H.  Carter,  (202) 
272-2573,  Division  of  Corporation 
Finance.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW  . 
Washington.  DC  20549 

surviaiMtirTAJtY 


new  independent  certifying  accountant 
it  must  provide  the  discloturv  required 
by  Item  304(b)(2)  of  Regulation  8-K.»  In 
both  cases.  Item  304(a)(3]  of  Regulation 
S-K  direcU  the  registrant  to  request  the 
former  accountant  to  provide  to  the 
registrant  a  letter  addressed  to  the 
Commission  that  Indicates  whether  the 
former  accountant  agrees  with  the 
registrant's  disclosures  and.  If  not  the 
respects  in  which  it  does  not  agree.*  The 
registrant  is  required  to  file  any  such 
letter  received  as  an  exhibit  to  the 
document  containing  the  relevant 
disclosure.* 

Generally,  this  disclosure  regarding 
the  change  in  accountants  will  first 
appear  in  a  Form  ft-K  •  filing.  Prior  to 
the  adoption  of  the  amendments 
announced  today.  General  Instruction 
B.1  to  Form  8-K  required  a  registrant  to 
file  a  report  vrithin  15  calendar  days 
after  the  former  accountant  resigned, 
was  dismissed,  or  declined  to  stand  for 
re-electloa  or  a  new  accountant  was 
engaged.  Under  Item  304(a)(3)  of 
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I.  Background 

When  a  registrant's  independent 
certifying  accountant  resigns,  declines  to 
stand  for  re-election  or  is  dismissed  the 
registrant  must  provide  the  disclosure 
required  by  Item  304(a)(1)  of  Regulation 
S-K.'  When  the  registrant  engages  a 


■  17  (3K  Z2S  JO«<*|(U  TImm  dlacioMTM  Inclwl* 
whattiOT  (Im  (oraMT  aooooiiUnt  mignrwl  dacitnad  to 


•land  (or  ra-alactioe  or  waa  dlmlaaad  wbathar  tba 
acxxMntanl'i  raporl  on  the  ra^trant't  ftnandal 
itatamanta  for  attlMr  of  tha  paal  two  flacal  yvari 
oooutnad  (and  If  w  tha  oatnr*  of)  an  advaraa 
ofttnloo.  dladaimar  of  ofUutm.  BtodtflcaOaa  « 
qualiftcanoo.  whathar  tha  cbanft  tn  acoountanls 
waa  raooounaiKiad  or  apfO»ad  by  iKa  aadlt  or 
itmilar  oonunittaa  of  tha  board  of  JlraUfa,  and  a 
dttacrtpUoD  of  dlaaaraananls  batwaan  ■laiiajamant 
and  tha  formar  aoooantajat  and  "raportabla  nranla." 
tndudli^  arbathar  tha  (omar  aoooantant  dlacaaaad 
(och  mattan  with  tha  audit  coominaa  or  board  of 
diracton  and  whathar  tha  rattetranl  hai  aothoiisad 
Iha  formar  accountant  to  rhtnm  thaaa  mattan  with 
tha  niocaaaor  auditart.  For  deftnitlooa  of 
"raportabla  rvants"  and  "dlaagraeraents."  ae«  ootea 
7  and  S  tnfra 

•  17  OK  23a.XH{»H2\  Thaaa  diadoaurM 
prtnapalljr  focaa  oa  oartaio  pra-axiatlng 
raiatiooafaipa  bcrwaan  tlM  ragiatrant  and  tha  nawly 
tni|a«*d  accountant  To  tl>a  axtant  raqulrad 
diacioaur**  prevknialy  wara  mada  In  connaction 
with  tha  dudoaon  of  tha  formar  accountani't 
mignation.  daciination  to  atand  for  raalaction  or 
diimiaaal.  they  do  not  hava  to  ba  rapaatad 
Inatructlon  1   to  Itam  S04.  and  Initructlon  to  Il«m  4. 
Form  S-K  17  OK  249JQa^ 

»  17  CFR  228  304(iK3)-  Howavar  if  tha  di»clo»ur»« 
ara  to  ippaar  in  an  annual  raport  to  iharelioldera  or 
1  proxy  or  information  itatemanL  then  in  lieu  of 
rvqueatlns  such  ■  latter  tha  ra(]*trant  must  provide 
tha  former  accountant  with  tiie  opportunity  to 
•ubmlt  ■  brief  ttitamani  to  ba  Included  directly  In 
the  reRHtranU  •  docomanl.  Thit  •tileroent  mu»t  be 
(ubraitted  to  the  ragutrant  within  tan  buatneaa  dayi 
of  tha  data  tha  iccountani  racalva*  the  retpetrani  • 
discioaura  See  Inatractkm  2  to  Item  304  of 
Refulatior  S-K..  17  CJH  22»  304. 

•  Item  304<«M3)  of  Rafulation  S-K,  17  CFR 
Z2S304(*H3| 

■  Item  4.  Form  S-K  17  CFR  240JGS.  The  Divlaion 
of  CorponDon  Flnaoca  rariewt  all  incoming  Hen  4 
Form*  S-K  Thu  ravWw  aiay  raaull  In  i  referral  to 
the  CommlHloo'i  Dtvlaian  of  Boforcamant. 
examine  tioo  of  iIm  currant  or  narl  flnandal 
■UtananU  on  ■  high  priortty  baaU.  or  dlepoaition 
accordlns  to  the  roatlna  rnimant  procaae.  Tba 
Divlstao  of  Enfiiirai— It  aakaa  apivaprlala 
tnquinae  wtian  h  ia<at»ae  raferrala  oa  thaaa  aMltar* 
(roo  the  Dtvialon  of  CorporatiaB  PtnaDoa. 


Regulation  S-K,  the  letter  from  the 
registrant's  former  accountant  was  to  be 
filed  within  30  calendar  days  after  the 
document  containing  the  registrant's 
Item  304  disdosurea  had  been  filed  with 
the  Commission.  *  Assuming  the  initial 
disclosure  was  made  by  the  registrant 
on  a  Form  8-K  15  days  after  the  former 
accountant  resigns,  declines  to  stand  for 
re-election  or  is  dismissed,  and  the 
former  accountant's  letter  was  filed  30 
days  after  the  date  of  the  filing  of  the 
Form  8-K,  a  total  of  45  calendar  days 
could  elapse  from  the  date  of  the  former 
accountant's  leaving  the  engagement 
until  the  filing  with  the  Commission  of 
the  former  accountant's  letter.  This 
letter  may  be  the  first  expression  of  the 
former  accountant's  concerns  regarding 
communications  with  the  registrant  that 
are  now  disclosed  as  reportable  events,^ 
disagreements  with  the  registrant 
concerning  certain  accounting,  auditing 
or  financial  reporting  issues,"  or  other 
matters. 


*  Under  item  4  of  Form  B-K  the  reai^ution  or 
diunlaaal  of  an  ladapendenl  accountant  or  Iti 
decimation  to  (land  for  re-eiection.  u  ■  reportable 
event  leparala  from  the  engagement  of  a  new 
independent  accountant  On  aome  occasioos.  two 
reporti  on  Form  S-K  will  be  required  for  ■  (ingle 
change  in  acoounlaiits.  the  fint  oo  the  reaignation 
(or  darhnatioa  lo  etand  for  ra-electton)  or  -^-nittil 
of  the  former  acoountaat  aiKl  tha  tecood  when  Uie 
new  accountant  la  engaged.  See  Inatruction  to  Item 
4.  Form  8-K.  if  the  termination  of  the  relationahip 
with  the  former  accountant  and  the  engagement  of 
the  new  accountant  are  reported  eeparately.  the 
regijtrani  nnat  make  two  re^uetta  for  the  former 
accountant  to  provida  a  letter  indicatu^  whether  it 
•graea  with  the  ragistranl't  diacloaure.  TIm  timing 
for  each  letter  is  computed  teparataly,  each  period 
beginning  with  the  related  filing  of  the  registrant's 
discioaure 

'  Reportable  events  involve  situations  where  the 
accountant  has  advised  the  registrant  that  It 
questions  the  reUability  of  the  registrant's  financial 
sutements.  management's  representations  or  the 
registrant's  internal  controls;  needs  to  expand  the 
scope  of  Its  audit  to  investigate  certain  matters:  or, 
has  cxioduded  that  certain  informaUon  that  has 
come  to  Its  attention  materiaUy  impacts  the  fairness 
or  reliabihty  of  correnl  or  past  audit  reports  or  the 
finanaal  statements  ooderiylng  thoae  reports.  See 
Item  304(aKl)(v)  of  Regulatkn  S-K.  17  CFR 
229.304(s)(lHv).  SeegmeroUy  Financial  Reporting 
Release  No.  31  (April  12. 1088)  (53  FR  12924). 

•  Instruction  4  to  Item  304  of  RegulaUon  S-K.  17 
CFR  229.301  sUtes  In  part 

The  term  *°diaagreemenU'°  as  used  In  this  Item 
shall  ba  interpreted  broadly,  to  include  any 
difference  of  opinion  concerning  any  matter  of 
accounting  principles  or  practices,  financial 
statement  disclosure,  or  aadlting  scope  or  procedure 
which  (if  not  resolved  to  the  satisfaction  of  the 
former  accountant)  would  have  caused  it  to  make 
reference  to  the  sub)eci  matter  of  the  disagreement 
In  connection  with  its  report  It  is  not  necessary  for 
there  to  have  been  an  argument  lo  have  had  a 
disagreement  merely  a  difference  of  opinion. 

See  generallf  Financial  Reportii^  Release  Na  31 
(April  12.  1968)  (S3  FR  12924). 


More  prompt  disclosure  of 
information  related  to  changes  in 
registrants'  certifying  accountants  is  in 
the  public  interest*  Moreover,  in 
commenting  on  previous  rulemaking 
proceedings  the  American  Institute  of 
Certified  Public  Accountants  ("AICPA  ") 
and  others  recommended  that  the  time 
period  for  filing  the  former  accountant's 
letter  be  reduced.  •*•  Accordingly,  in 
April  1988,  the  Commission  published 
for  public  comment  a  proposal  to  reduce 
the  time  period  from  15  to  5  calendar 
days  for  filing  the  initial  Form  8-K,  and 
to  reduce  the  time  period  from  30  to  10 
calendar  days  for  filing  the  letter  from 
the  former  accountant"  The 
Commission  also  proposed  to  require 
that  the  registrant  file  any  letter  from 
the  former  accoimtant  responding  to  the 
registrant's  Form  8-K  disclosures  within 
two  calendar  days  of  receipt"  and 
expressly  to  permit  the  former 
accountant  to  provide  an  interim  letter, 
which  also  would  be  filed  by  the 
registrant  within  two  calendar  days  of 
receipt'* 

In  reviewing  the  need  for  more  prompt 
disclosure  regarding  changes  in 
independent  accountants,  the 
Commission  noted  that  disclosures 
concerning  the  resignation  of  a 
director  '♦  may  be  of  similar  importance 
in  bringing  to  light  disagreements  or 
difficulties  concerning  management 
policies  or  practices  that  may  be 
material  to  an  investment  decision  with 
regard  to  the  registrant's  securities. 
Accordingly,  the  Commission  further 
proposed  to  shorten  the  time  period 
from  15  to  five  calendar  days  for 
reporting  on  Form  8-K  the  resignation  of 


•  See  e^.  Hearings  on  Failure  of  7777.  Best  Co. 
Before  the  Subcommittee  on  Oversight  and 
Investigations  of  the  House  Committee  on  Bneigy 
and  Commerce,  100th  Cong.  2d  Seas..  Serial  No. 
100-116  (1988). 

"See Letter  from  AICPA  to  Jonathan  G  Kati. 
October  8. 1987,  contained  In  Pile  No.  S7-Z4-87. 
which  recommended  that  diis  period  be  reduced  to 
21  calendar  days.  Copies  may  be  obtained  by 
contacting  the  Comoiission'i  Public  Reference 
Room.  450  Fifth  Street  NW,  Washingtoa  DC  20540. 

' '  Securities  Act  Release  No.  8767  (April  12. 1988) 
(53  FR  12948). 

"Id. 

"Id 

'  *  A  Form  8-K  must  be  filed  when  a  director 
resigns  (or  declines  to  stand  for  re-election)  because 
of  a  disagreement  with  the  registrani  relating  to  its 
operations,  policies  or  practices,  and  that  director 
has  furnished  a  letter  to  the  registrant  describing  the 
disagreement  and  requesting  that  the  matter  be 
disclosed.  The  required  disclosure  includes  the  date 
of  resignation  or  refusal  to  stand  for  re-election  and 
a  summary  of  the  director's  descnption  of  the 
disagreement  with  the  director's  letter  attached  to 
the  Form  8-K  aa  an  exhibit  The  registrant  also  may 
state  briefly  Its  own  view  of  the  disapeement  Item 
6.  Form  8-K. 


a  member  of  a  registrant's  board  of 
directors.'* 

The  Commission  received  a  total  of  19 
comment  letters  in  response  to  this 
proposing  release.'*  All  19  addressed 
the  proposal  to  shorten  the  Form  6-K 
filing  period  for  changes  in  accountants. 
17  addressed  the  reduction  in  the  time 
period  under  Regulation  S-K  for  filing 
the  former  accountant's  letter,  and  six 
addressed  the  time  period  for  filing  a 
Form  8-K  concerning  the  resignation  of 
directors.  A  significant  majority  of 
commentators  on  each  of  these 
proposals  supported  some  reduction  in 
the  relevant  time  periods.  The 
commentators  differed,  however,  on 
what  those  periods  should  be. 

Eight  commentators  also  discussed 
direct  commimication  by  accoimtants 
with  the  Commission  when  there  is  a 
change  in  accountants.  One  suggestion 
was  that  a  registrant  be  required  to 
request  that  its  former  accountant  send 
to  the  Commission  a  copy  of  its  letter 
responding  to  the  registrant's  Form  8-K 
disclosures.  This  suggestion  for  further 
rulemaking  is  being  reviewed  by  the 
Commission's  staff.  Even  in  the  absence 
of  rulemaking,  however,  the  Commission 
continues  to  believe  that  an  independent 
accountant  who  is  aware  that  a  required 
filing  related  to  a  change  of  accountants 
has  not  been  made  by  the  registrant 
should  consider  advising  the  registrant 
in  writing  of  that  reporting  responsibility 
with  a  copy  to  the  Commission. ' '  In 
addition,  the  Commission  strongly 
encourages  the  accoimting  profession  to 
establish  either  a  professional 
requirement  for  auditors  to  notify  the 
Commission  directly  if  they  know  that  a 
required  filing  has  not  been  made  by  a 
former  client  or  another  approach  that 
may  achieve  essentially  the  same  result 


"  Securlbes  Act  Release  No  6787  tuprc  note  11 

"  Copies  of  the  letters  from  comroenltitor*  are 
available  to  the  public  in  File  No.  S7-6-8t  in  the 
Commission's  Pubhc  Reference  Room.  456  Fifth 
Street  NW..  Washington.  OC  20648 

''  in  Accounting  Series  Release  No  16S 
(December  20. 1974)  (40  FR  1010).  Finanaal 
Reporting  Codification  section  803.02  e  iii  the 
Commission  stated: 

When  a  change  ir  independent  accountanii 
occurs  so  that  the  accountant  being  replaced  t> 
aware  that  a  Form  6-K  should  be  filed  reporting  th* 
event  he  might  well  bnng  that  reporting 
responsibiUly  lo  the  attenboo  of  the  registrunt  If  h* 
becomes  aware  that  the  required  reporting  hat  not 
been  made.  e.g..  because  he  has  not  been  requested 
to  furnish  s  letter  as  required  by  the  Fonr  S-K  item, 
he  should  consider  advising  the  registrant  in  wntinj 
of  that  reporting  responsibility  with  s  copy  to  the 
Commission 
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II.  A  Ratbtranl't  FUiof  on  Facm  t-K 
R»t«rdliif  a  Chans*  ^  Cartlfyinf 
AocounUnU 

The  Commmion  ha«  accelerated  the 
timing  for  filing  an  Initial  Form  8-K 
regarding  a  change  In  certifying 
accountants  from  15  calendar  days  to 
five  buainesa  days  '• 

In  proposing  a  five  calendar  day 
period,  the  Commission  noted  that 
documentation  regarding  di»agn»«mpnts 
and  reportable  events  should  be  readily 
available  to  both  the  registrant  and  the 
former  accountant  '•  While  14  of  the  19 
commentators  generally  supported 
reduction  of  the  filing  period,  only  one 
agreed  with  the  five  calendar  day 
proposal.  Others  stated  that  the 
proposed  periods  may  be  too  short  for 
the  preparation  of  complete  and 
informative  disclosures. '"  They 
indicjited  that  the  Individuals  who 
prepare  and  review  the  Form  8-K  filing 
may  not  b«  available  during  a  p4>nod  as 
short  as  five  calendar  days  They  also 
noted  that  with  intervening  weekends 
and  holidays  the  HUng  penod  effectively 
could  be  reduced  to  as  few  as  two 
business  days  if  the  change  occurred 
immediately  preceding  a  "three-day 
weekend  "  Several  commentators, 
therefore,  suggested  that  the  filing 
period  be  either  extended  or  expressed 
in  business  rather  than  calendar  days 
Four  commentators  specifically 
suggested  a  ten  calendar  day  p*>riod, 
four  others  suggested  a  ten  business  day 
period,  and  five  specifically 
recommended  a  five  business  day 
penod. 

In  recognition  of  the  commentators 
con<  ems,  the  Commission  has  adopted  a 
five  business  day  penod.  In  calculaling 
the  five  tjusiness  day  penod.  the  day  on 
which  the  change  m  accountiints  occurs 
would  not  he  counted  For  example, 
assuming  there  are  no  intervening 
federal  holidays,  if  the  accounttinl 
resigns  "  on  a  .Monday,  the  Form  ft-  k 
must  be  filed  no  later  than  the  close  of 
the  CommiHSions  business  "  on  the 


"  Hm  (■•rm    NuiliMraa  ilty     itmant  any  ilay  i<'h«r 
than  ■  SatvicUy   Sumlay   or  (iK)«ral  htilhlay   >n 
whii  h  tiM  (  .immiaaum  >■  nut  t>p«n«d  l<ir  l>uain«aa 

"  SaHuntiaa  .\>  I  RalaaM  No  trV7  lupra.  mil*  11 

••  S-«a  n4ita  itV  tupm 

"  In  contraal  to  tha  dlamiaaai  o1  an  arf4)unlant 
ihroutll>  (I**  mall,  whirh  oc«.un  wiMn  tha  ra^iatrant 
Mnda  tha  no(U-.a  at  diamiaaal.  whan  Iha  •<< Dunlani 
raaigna  hy  inaiUnf  a  lattar  cH  raalfna'ion  to  iha 
raflairanl  iha  raaignatiun  i(  daamad  to  oti  ur  fur  Iha 
purpiMa  a(  thu  raquirwinanl  «rS«n  tha  r«itttirani 
raoalvaa  Iha  l«<tar 

"  Tha  huatnaaa  hour*  ol  Iha  pclnrjpal  ofTWa  of  tha 
Commlaaion  la  Waahlngton.  DC  w*  flna  tVO  •  in 
U>  I  JO  p  IB  Kaalam  Standard  Tlma  or  Kaalam 
Oayllfht  Savtn^i  Ttma   whidwwr  la  cnrranlly  In 
alTacl  in  Waahinctoo.  aach  day  auiafX  Saturday*. 
!hinday«  and  huluUya  Hula  0-i  undar  tha  Sacuntla* 
RiiJianaa  Ait  al  ISM.  f  OK  MaO-i 


following  Monday  If  the  Item  4.  Fonn  ft- 
K  event  occurs  on  other  than  a  business 
day,  the  filing  period  begins  to  run  on 
and  Includes  the  first  business  day 
thereafter 

III.  Flllns  PwVmI  RaUtMl  to  the  Fonnar 
Accountant's  L»ttar 

The  Commission  is  amending  Item 
304(a)(3)  of  Regulation  S-K  to  state  that 
the  former  accountant's  letter  should  be 
provided  to  the  registrant  as  promptly  as 
osslble  to  permit  the  letter  to  be  filed 
y  the  registrant  with  the  Commission 
within  ten  business  days'*  after  the 
filing  of  the  Form  ft-K  or  other  report  or 
registration  statement  announcing  the 
change  In  accountants.  In  order  to 
facilitate  the  oreparation  of  th.^ 
accountant's  letter,  the  Commission  also 
has  adopted,  as  proposed,**  a 
requirement  that  the  registrant  provide 
the  former  accountant  with  a  copy  of  the 
disclosures  It  has  made  concerning  the 
change  in  accountants  no  later  than  the 
day  those  disclosures  are  filed  with  the 
Commission. 

Fifteen  of  17  commentators  addressing 
the  issue  supported  a  reduction  in  the  30 
day  period  for  filing  the  former 
accountant's  letter  Four  of  these 
commentators  supported  the  proposed 
ten  calendar  day  period,  but  others 
suggested  longer  penods  citing  the 
unavailability  of  personnel  and  the 
Impact  of  weekends,  among  other 
fiictors,  on  promptly  prepanng  and 
reviewing  a  complete  and  informative 
letter  Nine  commentators  suggested  a 
ten  business  day  penod,  four  suggested 
a  ten  calendar  day  period,  two 
recommended  21  calendar  days,  one 
suggested  15  business  days,  and  one 
suggested  a  period  of  21  business 
dtiys  **  After  considenng  these 
comments,  the  Commission  has  revised 
the  proposed  ten  calendar  day  penod  to 
ten  business  days.  Calculation  of  this 
penod  should  begin  on  and  include  the 
first  business  day  after  the  initial  filing 
with  the  Commission. 

The  new  rules,  as  amended,  contain 
the  proposed  language  that  the 
registrant  shall  request  that  the  former 
accountant  provide  the  letter    as 
promptly  as  possible"  One 
commentator  objected  to  this  langiiage. 


"  S««  oota  18.  lupra 

"SacuTlUaa  \c\  Ralaaaa  So  VTVf  lupra  nota  11 
Tha  pmfKiaal  ttalad  that  tha  accountant  thould  ba 
provtdad  with  •  copy  of  thaaa  diacJoauraa  ix)  Ular 
than  tha  "ttma"  thay  tn  filad  <nth  tha  Commuatoa 
To  avoid  oontrovany  owr  tha  apaofW:  ttma  that  tha 
diacJoauraa  war*  tU*d  and  tha  tima  thay  lara 
••cctvad  by  tha  socountanL  thW  provtaioB  baa  ba«n 
rvvtaad  lo  raquira  that  tha  aooountmni  raoatv*  tha 
dlacioauraa  on  >ha  aama  day  thay  an  (Uad  with  tha 
Coouniaalon 

"  Soma  oommanlaton  tuffaatad  mora  than  ona 
tlma  panod 


Stating  that  it  would  be  impossible  to 
demonstrate  compliance  with  that 
request**  This  language  has  been 
added  to  the  disclosure  requirement  to 
focus  the  accountant's  attention  on  the 
need  to  address  the  issue  in  a  timely 
manner,  that  is,  with  the  diligence  that 
may  be  expected  under  the 
circumstances. 

The  accountant's  letter,  therefore,  may 
be  received  by  the  registrant  prior  to  the 
expiration  of  the  ten  business  day 
period.  In  order  that  such  a  letter  may 
be  made  available  to  the  public  on  a 
timely  basis,  the  Commission  proposed 
that  the  registrant  file  the  letter  within 
two  calendar  days  of  receipt  Three  of 
the  11  commentators  addressing  this 
Issue  supported  the  proposed  two 
calendar  day  period,  while  seven 
commentators  suggested  a  two  business 
day  period  and  cited  the  adverse  Impact 
of  weekends  and  holidays  on  their 
ability  to  meet  the  two  calendar  day 
requirement  One  commentator  noted 
that  the  proposed  period  may  cause 
timing  problems  but  did  not  offer  a 
specific  recommendation  as  to  the 
appropriate  time  period.  In  response  to 
the  commentators'  concerns,  the 
Commission  has  adopted  a  two  business 
day  period.*' 

The  newly  adopted  filing 
requirements  for  Form  ft-K  concerning  a 
change  in  accountants  result  In  a 
reduction  in  the  overall  time  period  for 
filing  both  the  Form  ft-K  and  the  former 
accountant's  letter  from  45  calendar 
days  to  15  business  days.**  The  new 
time  penods  reflect  an  appropriate 
balance  between  the  need  for  prompt 
disclosure  and  the  time  required  to 
research,  prepare  and  review  the 
disclosures  called  for  when  a  change  in 
accountants  occurs.** 

W.  Interim  Letter  From  the  Former 
Accountant 

The  amendments  to  Item  304(a)(3)  of 
Regulation  S-K  Include  the  proposed 
provision  specifying  that  the  former 
accountant,  at  its  discretion,  may 
provide  the  registrant  with  an  interim 
letter  highlighting  specific  areas  of 
concern  and  indicating  a  more  det«iled 


"l^tlar  to  lonalhan  C  Katx  from  Paat  Marwtck 
Mam  4  Co  dated  I^Uy  IS  laas  avallabia  In  nic  No. 
S7-0-aa.  .Sm  oota  1^  lupm. 

**  Tha  raqulrvmani  to  fila  tha  formar  accountant  ( 
lattar  within  two  buainaaa  dayi  of  raoalpt  la 
Indrpandanl  of  tha  tan  bualnaaa  day  p«nod 
diacuaaad  atwra  and  la  tio<  intandad  to  raault  In  an 
•  xtanauxi  of  that  tan  bualnaaa  day  pvrtod. 

"  It  abouid  Im  tKiiad  that  to  cnrmit  practlo*  the 
accovntant'a  lattar  oflan  la  fUad  with  tha  initial 
Form  S-K.. 

"  S«»  gmntraJty  Itam  4  of  Porai  S-K.  17  dH 
MSJOS  and  Itrai  S0(  of  Ragulatkn  S-K.  17  CTR 
Z28  304 


letter  will  follow.  If  such  an  interim 
letter  is  provided  it  must  be  filed  by  the 
registrant  %vithin  two  business  days  of 
receipt*** 

Ten  of  11  commentators  addressing 
the  interim  letter  provision  generally 
opposed  the  provision  because:  the 
statements  in  the  interim  letter  may  be 
based  on  incomplete  information:  the 
provision  could  create  a  de  facto 
reporting  obligation:  or  the  need  for  such 
a  provision  is  diminished  by  the 
reduction  of  the  filing  period  relating  to 
the  accountant's  letter.  The  Commission 
recognizes  these  concerns.  However,  it 
believes  it  is  important  explicitly  to 
provide  former  accountants  with  the 
opportimity  to  provide  expedited  notice 
to  the  public  of  situations  where  former 
accountants  have  concluded  that 
registi-ants'  Forms  8-K  contain  patently 
false  disclosures.  The  Commission  does 
not  intend  to  establish  a  de  facto 
reporting  obligation  and.  to  the  contrary, 
believes  that  such  interim  letters  will 
generally  pertain  to  cases  where  there  is 
no  reasonable  uncertainty  regarding  the 
former  accountant's  objection  to  the 
registrant's  disclosures.  An  example  of  a 
case  where  the  accountant  may  file  such 
an  interim  letter  is  when  the  accountant 
is  dismissed  after  having  an  obvious 
disagreement  with  the  registrant  and  the 
regisb-ant's  initial  Form  8-K  states  that 
there  were  no  disagreements. 

V.  Filing  Period  for  Reporting 
Disegrewnents  Associated  With  the 
Resignatioa  of  ■  Director 

In  addition  to  the  disclosure  of 
disagreements  between  the  registrant 
and  its  former  accoimtant  disclosure  of 
disagreements  between  the  registrant 
and  a  director  who  has  resigned  (or 
declined  to  stand  for  re-election)  also 
may  be  material  to  a  shareholder's 
voting  or  investment  decisions." 

Accordingly,  the  Commission  has 
reduced  the  period  from  15  calendar 
days  to  five  business  days  for  filing  a 
Form  8-K  relating  to  the  resignation  of  a 
director. 

Four  of  six  commentators  addressing 
this  proposal  agreed  that  some  reduction 
in  the  filing  period  was  appropriate. 
However,  the  impact  of  weekends  and 
holidays  and  the  possible  unavailability 
of  continuing  directors  to  consult  on  the 
matter,  and  of  legal  counsel  and  others 
to  prepare  and  review  the  Form  8-K 


"  A  two  caiendar  day  period  waa  propoaed  for 
comment  The  CommiaaioD.  however,  haa  adopted  • 
two  buaincaa  day  period  due  to  the  impact  of 
weeltenda  and  bolidaya  on  the  regiatrant'a  ability  to 
comply  with  the  requirement  See  the  diacuaaion  of 
the  two  day  filing  penod  supra. 

* '  See  note  14.  Mupra.  for  a  discussion  of  when  a 
Fomi  S-K  ngarding  the  reaignation  of  a  director 
should  be  filed  and  the  required  disclosure*. 


disclosures  were  cited  as  reasons  to 
extend  the  proposed  five  calendar  day 
period.**  Three  commentators 
respectively  suggested  periods  of  ten 
business  days,  ten  calendar  days,  and 
five  business  days,  while  another 
commentator  supported  either  a  ten 
calendar  or  five  business  day  period. 
The  Commission  has  adopted  a  five 
business  day  filing  period.  "The  event 
that  triggers  the  Form  8-4C  reporting 
obligation  concerning  the  resignation  of 
a  director  is  the  receipt  by  the  registrant 
of  a  letter  describing  a  disagreement 
between  the  registrant  and  the  director 
relating  to  the  registrant's  operations, 
pohcies  or  practices.**  For  example, 
assuming  no  intervening  federal 
holidays,  if  the  registrant  received  the 
resigned  director's  letter  on  a  Monday,  it 
would  be  required  to  file  the  Form  8-K 
no  later  than  the  following  Monday. 

VI.  Cost /Benefit  Analysis 

The  amendments  announced  in  this 
release  affect  the  timing  of  procedures 
for  a  registrant  filing  a  Form  8-K 
disclosing  the  resignation  of  a  director 
or  a  change  in  the  registrant's  certifying 
accountant  and  the  filing  of  a  letter 
containing  the  views  of  the  registrant's 
former  account  regarding  certain 
matters  disclosed  by  the  registrant.  The 
amendments,  however,  do  not  affect  the 
recordkeeping,  substance  of  the     , 
disclosure,  or  contents  of  the  registrant's 
disclosure  or  the  former  accountant's 
letter.  It  is  anticipated  therefore  that  the 
costs  associated  with  these  amendments 
will  be  small  and  relate  solely  to  the 
more  prompt  preparation  of  tiie 
registrant's  disclosure  and  the  former 
accountant's  letter.  The  principal  benefit 
of  the  amendments  is  the  availability  of 
signficant  information  to  the  market  on 
a  more  timely  basis. 

Vn.  Certain  Hndings 

Section  23(a)(2)  of  the  Exchange 
Act  **  requires  the  Commission,  in 
adopting  rules  under  the  Exchange  Act 
to  consider  the  anti-competitive  effect  of 
such  rules,  if  any,  and  to  balance  any 
impact  against  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act.  The 
Commission  has  considered  the 
amendments  to  Form  8-K  and 
Regulation  S-K  in  light  of  the  standard 
cited  in  section  23(a)(2)  and  believes 
that  adoption  of  these  changes  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  Exchange  Act.  As  stated  above, 
these  amendments  are  designed  to 


"  See  note  IS  supra. 
"  Item  (Ha),  Form  S-K. 
•♦  15  U.S.C  78w(a)(21 


promote  the  purpose  of  the  Exchange 
Act  by  providing  more  prompt 
disclosure  of  significant  information, 
without  changing  the  substance  of  the 
disclosure  obligation. 

Vm.  Regulator}'  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act**  the 
Chairman  of  the  Commission  previously 
certified  that  adoption  of  these 
amendments  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  No  comments  were  received  on 
that  certification. 

IX.  Codification  Update 

The  "Codification  of  Financial 
Reporting  Policies"  announced  in 
Financial  Reporting  Release  No.  1  (April 
15. 1982)  (47  FR  21028)  is  updated  to: 

1.  Include  a  new  paragraph  e03.02.d  to 
include  the  text  in  topic  n  of  this 
release.  "A  Registrant's  Filing  On  Form 
8-K  Regarding  A  Change  In  Certifying 
Accountants."  (Footnotes  in  this  topic 
that  refer  to  footnotes  in  topic  I  of  this 
release  to  contain  the  full  text  of  the 
cited  notes.) 

2.  Include  a  new  paragraph  603.08  to 
include  the  text  in  topic  ID  of  this 
release,  "Filing  Period  Related  to  the 
Former  Accountant's  Letter."  {Footnotes 
in  this  topic  that  refer  to  footnotes  in 
topics  I  or  n  of  this  release  to  contain 
the  full  text  of  the  cited  notes.) 

3.  Include  a  new  paragraph  603.0e.a  to 
include  the  text  in  topic  IV  of  this 
release,  "Interim  Letter  from  the  Former 
Accountant."  (Footnotes  in  this  topic 
that  refer  to  discussions  or  footnotes  in 
topics  II  or  ni  of  this  release  to  contain 
the  appropriate  citations  to  the 
codification  and  the  full  text  of  the  cited 
notes.) 

List  of  Subjects  in  17  CFR  Parts  229  and 
249 

Reporting  and  recordkeeping 
requirements;  Securities. 

Text  of  Amendments 

In  accordance  with  the  foregoing.  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FIUNG  FORMS 
UNDER  THE  SECURmES  ACT  OF  1933 
AND  SECURITIES  EXCHANGE  ACT  OF 
1934  AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

1.  The  authority  citation  for  Part  229 
continues  to  read  as  follows: 


»•  5  u.s  c  eo5(b). 
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'V   81    as.  •«:«    li  U.  14.  IVdl.  "('l.  ««  SUl. 
9BX  «M.  901,  •««:•   206,  Ma  «  SUt   «».«». 
MK    W3(«l.  WStat   ■T)*.  »ec»   I    3   IV  «  Stat 
137\   IJTT   1  J7»:  i«:   KTJ    V«  SJ«I   («T  »«:»   &. 
102.  IM  Sl«t   (MIS.  «m.  met   J.  4,  J.  «,  '^  SUI 
WS-  WW,  S«»,  VT)-^74.  MJC.   V  7«  Stat    1061 
M><  •    1    2.  1    (12  Stat    454    45S    mm*    1    t  »  5 
JVi|,  MHUI    1CU,  14tl7   MC  lU6<b|.  MStat 
ivn  w^i  1  U.  la  tl    1&  WStal   117   lift. 
im.  lis    nUSC-  77(.7-g.  Th.  -^l.  77»<*(. 
■•nl,  ■*Hni   'Nn.  'fVi^Jl.  ■'8w(«).  Kinim*»  i>th«r»<(i»« 
n<ili*il 

2.  By  rvvisinx  |  229  J04(aM.)|  to  i^ad  •• 
folldwt 

I  nt.304    (Nam  )04)  Changaa  m  and 
(Maagraamanta  wltti  aooauntaNta  on 
•ccounttng  and  NnancM  dtectoaura. 

(>»l   '    •    ■ 

(.»)  Th*  rejjulrunt  ihaU  pruvide  tK»f 
fnrmer  rtix«)untMnl  wilh  a  co^jy  of  th« 
iti»clo*iir*»  il  II  makiiiK  in  respon**"  to 
thi«  Itpm  3tH(«l  ihrti  th*-  form»T 
acr.ountani  shall  receive  no  Uler  lhd,ii 
the  ilay  thul  the  din.loaurf*  are  fiU-d 
with  the  ('A)iTuni«iiuii.  Th«!  rrgutrunt 
•hall  rtH^iirit  the  former  accountant  to 
fumiah  the  r«ni«lranl  with  a  letter 
addrt>as«^d  In  the  tlommiasiuti  ttatiiig 
whether  it  agrf**  with  the  slHtemenla 
m«(Je  hy  the  rwgistrant  in  rvspotue  to 
thii  Item  304(al  and.  if  not.  stalms  the 
respects  Ln  which  it  tltx-i  not  agree  The 
renutrant  shall  file  the  former 
accountant's  letter  as  an  exhibit  to  the 
report  on  registration  statement 
containing  this  dlscloaure  If  the  former 
accountant  •  letter  ta  unavailahle  at  the 
time  of  fihn^  such  report  or  rfgistrntion 
sfalemenf.  then  the  registrant  shall 
request  the  former  accountant  to 
provide  the  letter  as  promptly  as 
possible  so  that  the  registrant  can  file 
the  letter  with  the  Commiasion  within 
ten  buainess  days  after  the  filing  of  the 
report  or  registration  statement 
NulwithatarMMng  the  ten  buaineaa  day 
penod.  the  registrant  shall  file  the  letter 
by  amendment  within  two  business 
days  of  receipt;  if  the  letter  Is  received 
on  a  Saturday.  Sunday  or  holiday  on 
which  the  CommissKJO  la  no<  open  for 
busineis.  then  the  two  business  day 
pennd  shall  begin  to  run  on  and  shall 
in<  hide  the  fimt  business  day  thereafter 
The  former  accountant  may  pnivide  the 
registrant  with  an  mtenm  letter 
highlighting  specific  arvas  of  concern 
and  indicating  that  a  more  detailed 
letter  will  be  forthcoming  within  the  ten 
business  day  period  noted  above.  If  not 
filed  with  the  report  or  registration 
statement  containing  the  registrants 
disclosure  under  this  Item  304(a).  then 
the  interim  letter,  if  any.  shall  be  fileil  by 
the  registrant  by  amendment  wUhin  two 
business  days  of  ret  cipt 


PART  24*-fOmiS.  8CCUWT1ES 
EXCHAMQE  ACT  OF  1t34 

3  The  aulhonty  atation  for  Part  248 
contmuea  to  r«ad  in  part  as  fullowt. 

Autboritr  Tha  S«curttiaa  Kxri^nga  Act  of 
l^M.  15  U  &  C  Ttm.  ei  tttq  .  anle«a  oth«-wi»e 

nole<l 

4  By  ameriding  (General  instruction  Bl 
lo  Form  »-K  (I  240  108  of  this  chapter)  to 
read  an  follows 

No«a      Korm  8-  K  does  not  sppear  in  the 
(:<k1^  of  Federnl  RegulslKKi* 

C.«n«r«l  Inatructiona 

•  •  •  •  • 

Fi  Kvt-nit  lo  be  Reported  and  Time  for 
Kilinn  of  Reports 

1   A  report  on  this  form  i»  rwjuireci  to  be 
filed  upon  lb«  ooci^refK*  of  any  one  or  more 
n\  (he  evmts  specified  in  llenM  1-4  and  6  of 
thu  form   A  refnirl  of  an  rveni  specified  in 
Hems  1    t  i«  to  be  f^led  w»lhin  IS  calendar 
(lavs  after  the  occurrarK.*  of  the  avenl  A 
trtxjrl  uf  an  event  specified  in  Item  4  or  8  u 
to  tie  nietl  wilhtn  5  buiineaa  days  after  the 
(K:currenra  of  the  rvent.  if  the  event  occurs 
(in  s  Sarurday.  Sunday  <n  holiday  oo  which 
'Sa  (^ommtasron  it  not  open  for  hintneas  then 
the  5  haaJneaa  d«y  period  shall  befin  to  run 
on  and  inciude  the  firal  buaineas  day 
Iherrafter 


By  the  (^ommiaaion 
lonathan  G  llatx, 

.Secretory 

March  2,  tUBB 

IFK  Doc  8B-  san  Filed  3-7- 
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DCPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  f>art  178 

lOodratNatTF-onoi 

tndiract  Food  AJdWInaa  AdHivawta, 
Productton  AMa.  and  SanMtar* 

AOaMCY:  Food  and  Drug  Admmistratton. 
ACnolC  Final  rule 


•uaMlAJrr.  The  Food  and  Drug 
Administralion  (FDA)  la  amending  the 
food  additive  reguUtiona  to  provide  for 
the  increased  uae  of  di  tert  butylpbenyl 
phosphomte  condenaation  product  with 
biphenyl  as  an  antioxidant  for  low 
denaity  polyethylene  and  olefin 
copolymer*  intended  to  contact  food. 
This  action  respond*  to  a  petition  filed 
by  Ciba  Geigy  Corp 
OATCa:  Effective  March  8.  1989-.  written 
objections  and  requests  for  a  hearing  by 
Apnl  ".  1989. 


;  Written  ob)ectk)na  may  be 

sent  to  tka  Dockala  Kf  anagaacnl  Branch 
(HFA-305).  Food  and  Dnm 
Administration.  Rm.  4-62,  5600  Plshera 
Une.  RockviUe.  MD  20S67. 
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FON  RmiMW  wrOWMATlOW  COWTACr 
Marvin  D  Mack.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Admuiistration,  2t»  C  St.  SW., 
Washington.  DC  20204,  202-472-5690. 
tupM-iMCMTAirr  asKMaMTHW:  In  a 
notice  published  in  the  Fad«»l  Ragiatar 
of  October  29.  1967  (52  FR  41627),  FDA 
announced  that  a  petition  (FAP  7B4018) 
had  been  filed  by  Ciba-Geigy  Corp., 
Three  SkyLne  Dr..  Hawlhoroe,  NY 
10532,  propoauig  that  |  178J010 
AnLioxidanU  and /or  Btabilizen  for 
polymcn  (21  CFR  178JO10)  be  amended 
to  provide  for  the  increased  use  of  di 
f*?rt  tnitylphenyl  phosphonite 
condensation  product  with  biphenyl  as 
an  antioxidant  for  low  density 
polyethylene  and  olefin  copolyniers 
intended  to  contact  food. 

FDA  has  evahtated  data  in  the 
petition  and  other  relevant  material  in 
response  to  the  petitioner's  request.  The 
agency  conchide*  that  theac  data  and 
matenal  establish  the  safety  of 
increasing  the  level  of  use  of  the 
additive  in  certain  copolyiner*.  and  that 
the  regulations  should  be  amended  in 
i  1 78.201 0<b)  as  sat  forth  below. 

In  accordance  with  t  171.1(h)  (21  CFR 
17M(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Pood  Safety  and  Apphed 
Nutrition  by  appointment  with  the 
information  contact  person  Hsted  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  Inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  FDA  has  concluded  that  the 
action  wdl  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required-  The  agency's  finding  of  no 
sigjuficant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  am.  and  4 
p.m..  Monday  through  Friday  Under 
FDA  B  regulations  implementing  the 
National  Environmental  PoHcy  Act  (21 
CFK  Part  25).  an  action  of  this  type 
would  require  an  abbreviated 
environotental  assessment  under  21  CFR 
2531a(b)(l) 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 


time  on  or  before  April  7, 1989,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specifj'  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjecta  In  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Apphed  Nutrition,  Part  178  is  amended 
as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees  201(8).  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321  (s).  348):  21 
CFR  5.10  and  5.61. 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  adding  a  new 
entry  "4  '  under  the  heading 

"Limitations"  for  the  entry  "Di-/er/- 
bufylphenyl  phosphonite  condensation 
product  with  biphenyl"  under  the 
heading  "Substances  '  to  read  as 
follows: 

§  1 78.20 1 0    Antioxidants  and/or  stabHizers 
forpotymars. 


Substances 


Umrtations 


Di-/i9fT^)otytpheny( 
pNMphonite 
condensation  product 
with  biphenyl  (CAS 
Reg  No  38613-77-3) 
produced  by  the 
condensation  of  2,4^*- 
/orr-butylpheno<  iwWi 
tne  FnedelOatts 
addition  product 
(phosphorus  tnchkxWe 
andb<>heny()  so  ttwt 
the  food  additive  has  a 
nwwnum  phosphonjs 
content  of  5.4  percent, 
an  acid  value  not 
exceedvig  10 
minigrams  potassnjm 
hydroxide  per  gram, 
and  a  melting  range  of 
85  -Cto  110 '0(186 
■F  to  230  "F) 


For  use  only; 

4  At  levels  not  to 
exceed  0  15  percent 
by  wetgtTt  of  olefin 
potymers  comptying 
Kwth  8177  1520(c)  of 
ttvs  chapter,  item  2. 1 . 
2.2,  3.1.  or  3.2,  tvhere 
ttie  potyethytene 
component  tws  a 
density  less  than  0.94 
gram  per  cubic 
centimeter 


(bj  •  •  • 


Dated;  February  28, 1989. 
Fred  R.  Shank. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  89-5273  Filed  3-7-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

(COTP  Western  Alaska  Regulation  89-01  ] 

Safety  Zone  Regulations:  54-12-30N, 
1 65-37-39 W,  Lost  HartKK,  Akun  Island, 
AK 

agency:  Coast  Guard,  DOT 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  M/V 
AOYAGI  MARU  currently  grounded  at 
position  latitude  54-12-30N,  longitude 
165-37-39W,  Lost  Harbf^r,  Akun  Island, 
for  fifty  (50)  yards  around  the  said 
vessel.  The  zone  is  needed  to  protect 
from  a  safety  hazard  associated  with  the 
pollution  removal  actions  being 
conducted  under  section  311  of  the 
Federal  Water  Pollution  Control  Act 
which  includes  use  of  explosives  on  the 
M/V  AOYAGI  MARU.  Entry  into  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  February  24.  1989. 
It  terminates  on  June  20, 1989  unless 
sooner  terminated  by  the  Captain  of  the 
Port. 

FOR  FURTHER  INFORMATION  CONTACT. 

LCDR  W.J.  Hutmacher,  907-271-5137. 


SUPPt^MENTARY  INFORMATION:  In 

accordance  with  5  U.S.C  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cau.'ie  pxists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publiration 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contra.nk  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  death  or  injury  to 
unauthorized  personnel  and  further 
damage  lo  the  vessel. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  W.|.  Hutmacher,  project  officer 
for  the  Captain  of  the  Port,  and  LCDR  R 
Nelson,  project  attorney,  Seventeenth 
Coast  Guard  District  Legal  Office 

Discussion  of  Regulation 

The  circumstances  requiring  this 
regulation  resulted  from  the  grounding 
of  the  M/V  AOYAGI  MARU  on 
December  10, 1988.  It  has  approximately 
52.598  gallons  of  diesel,  buiiker  C  and 
lube  oil  in  breached  tanks  and 
approximately  47,632  gallons  of  diesel. 
bunker  C,  and  lube  oil  remaining  in  the 
vessel's  unruptured  tanks.  This  poses  a 
major  pollution  threat.  The  Federal 
government  has  taken  over  the  removal 
action  under  the  Federal  Water 
Pollution  Control  Act  which  includes 
using  explosives  to  ignite  the  remaining 
oil  aboard.  All  personnel  or  vessels  not 
directly  involved  with  the  Federal 
removal  action  may  not  approach  within 
fifty  (50)  yards  of  the  M/V  AOYAGI 
MARU  nor  within  fifty  yards  of  the  M/V 
KRYSTAL  SEA  and  M/V  BETTYE  K 
when  working  alongside  M/V  AOYAGI 
MARU. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  m  the 
authority  citation  for  all  of  Part  165 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing 
Subpart  C  of  Part  165  of  Title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows 

PART  165— {AMENDED! 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authorit>-;  33  U.S.C.  1225  and  1231.  50 
U.S  C.  1^1;  49  CFR  1  46  and  33  CFR  1.05-l(g), 
6.04-1,  6.04-6.  and  160.5 

2  A  §  165.T1701  is  added  to  read  as 
follows: 


9778 
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I  1M.T1701     Safaty  HMw:  Lo««  Mw«or. 


(a)  Location  The  followinf  area  If  a 
•afsty  sone- 

i4-12-30N.  186-«-3eW.  LoH  Harbor.  Akun 
laland.  AJ«»k«.  flfly  y»fd«  (50)  r«diu«  aroufMl 
M/V  AOYACI  MAHU  and  M/V  KRYSTAL 
SEA  and  M/V  BFTTYT!  K  wh«m  woHclns 
alongatda  M/V  AOYACI  MAKU 

(b)  Effective  Date.  Thia  r«gul«tion 
becomet  affective  on  24  February  1969 
It  terminalei  on  [une  20.  1988  iinleia 
•ooner  aulhonzed  by  the  Captain  of  the 
Port 

(c)  Reffulationa  (1)  In  accordance  with 
the  general  ref(ulationa  in  |  ie&.23  of  thii 
part,  entry  Into  thia  lone  la  prohibited 
unieaa  authorized  by  the  Captain  of  the 
Port 

(2)  Peraonnel  or  veaaela  not  involved 
with  the  Federal  removal  actlona  may 
not  approach  the  area  within  fifty  (50J 
yard*. 

Dated  February  24.  1988. 
R.N.  RoiMaal. 

Captain.  US.  Coott  Guard.  Captain  of  tha 
Port  WMtTTi  .Alaska 
(FK  Doc.  ae-MOe  nlod  i-T-«k  a.45  ami 


S3  CFR  9wrX  165 

(COTF  Cleiliawil  NCO  M-01 1 


Safety  Zone;  QUA  RIvw  and  Cuyahoga 
ra««r.  Ctovetand.  OH 

aOCMCY:  Coast  Guard.  DOT. 
action:  Final  r\jle. 


;  Thla  rule  makes  permanent 
the  ten  temporary  safety  zones  meet 
recently  re-eetablished  on  the  Old  and 
Cuyahona  Rivers  on  December  5,  1988 
(M  V9.  4«907).  Thoa«  temporary  rules 
expired  on  January  31.  11*88. 

A  pattern  of  collisiona  between  large, 
underway  vessels  and  small  vessels 
locHted  on  bends  in  the  river  was 
identified.  On  August  31,  1987  one  such 
colliaion  resulted  in  severe  damage  to 
three  recreational  boats,  one  of  which 
had  persons  aboard  Ten  areas  are 
considered  to  present  the  greatest 
danger  to  life  and  property  baaed  on 
colhsiona  that  have  occurred  or  are 
likely  to  occur  Those  areas  are  in  the 
vicinity  of  nver  bends  adjacent  to  the 
properties  of  Ontario  Stone.  Nicky  s. 
Shooters.  Nautlca  Stage.  Columbus 
Road  bridge,  Upnver  Manna,  Alpha 
Precaet  Producta  (United  Ready  Mix), 
and  Shippers  C  »  D  Preventing  mooring, 
standing,  or  anchoring  of  veaaela  m  the 
tan  areaa  will  decreaae  danger  to 
persons,  property,  and  the  environmeot 
by  reducing  the  nsk  of  collision  at  these 
hver  bends  This  haa  been  borne  out  by 


the  poeitive  results  of  the  temporary 
safety  lonea  first  established  on 
September  3. 1987, 
■PFicnvi  OATV:  This  regulation 
becomes  effective  on  April  7,  1988. 
mm  rxmrmm  wmotmKvtom  contact: 
CDR  Patrick  A.  Turlo,  Captain  of  the 
Port.  Cleveland  (216)  522-4408. 
■UmAMaWTAirriMPOMMATION:  On 
December  3,  1987.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  in  the  Fackfal  Ragbtar  for 
these  regulahons  (52  PR  45973). 
Interested  persons  were  requested  to 
submit  comments  by  lanuary  22,  196* 
and  25  written  comments  were  received. 
The  comments  came  from  the  following 
groups  commercial  operators/ industrial 
Interests,  riparian  landowners,  private 
citizens,  recreatior\al  boating 
organizations,  small  business 
organizations,  and  officials  from  the 
City  of  Cleveland. 

As  a  result  of  some  of  th«ae 
comments,  notice  of  a  public  bearing 
WH8  published  in  the  Fa<Ural  RagMer  on 
February  B.  1988,  and  the  comment 
penod  was  extended  to  March  7. 1988 
(■13  FR  3606),  A  public  hearing  was  held 
on  March  7,  1988.  At  the  hearing,  there 
«vere  19  respondents,  repreaenting  the 
City  of  Cleveland,  pnvate  citizens, 
commercial  shipping/local  industry. 
landowners,  and  pnvate  businesses 

As  a  result  of  the  public  heanng,  the 
Captain  of  the  Port  agreed  to  extend  the 
comment  period  for  an  additional  90 
days  unUl  |une  a.  1968  to  allow  a 
working  group  of  interested  parties  to 
further  study  the  situation  and  submit 
any  new  proposals  at  that  time  See  the 
Federal  Register  of  March  i\.  1988  (53 
FK  10399)  A  second  extension  was 
requested  by  the  working  group,  and 
was  granted  until  December  1.  1968.  See 
the  Fadoral  Reglstef  of  |uly  22.  19R8  (53 
F'R  27711)  A  letter  from  the  working 
group  supporting  these  r«»gulation8  was 
received  by  the  Captain  nf  the  Port  on 
December  2.  1988 

Drmftlng  Infonnabon 

The  drafters  of  these  regulations  are 
CDR  Patrick  A.  Turlo.  the  Captain  of  the 
Port  Cleveland,  project  officer,  and 
LCDR  Carl  V  Moaebach.  project 
attorney.  Ninth  Coast  Guard  DUlrtct 
Legal  Office 

OiscusakMi  of  Comaiaata 

The  Coast  GuArd  received  a  total  of 
twenty  five  letters  in  addition  to 
nineteen  statements  made  at  the  public 
heanng  These  comments  are  discussed 
below  and  are  arranged  by  topic. 


1.  Formation  of  a  Working  Group  to 
Study  the  River  Problem 

Five  commcDler*  suggested  that  a 
working  group  comprised  of  interested 
parties  be  formed  to  study  the  river 
problem  and  develop  its  own 
suggestions  to  improve  river  safety 
without  federal  regulation.  Such  a 
working  group  was  formed  with  the 
following  members; 
Shipping — Gordon  Hall.  Lake  Carriers 

Association. 
Recreational  Boating— Norm  Schultz. 

Lake  Erie  Marine  Trades  Association. 
Small  Commercial  Boating — Wayne 

Bratton,  Trident  Marine. 
River-related  Industry— Car!  Barricelli. 

Ontario  Stone 
Rjver-related  Entertainment — Paul  ErteL 

fRM,  Inc.  (Nautica). 
Ohio  Department  of  Natural  Resources 

Watercraf^  EHvision — Ken  Alvey. 
Property  owner— jack  SHckney 

(Scranton  Averell  Trust). 
Property  owner/Flats  Oxbow 
Association — Frank  Samsel. 
Flats  Oxbow  Association — Genevieve 

Ray  (chair). 
(Non-member  observer)  Ron  Toth — City 
Division  of  Port  Control. 
The  comment  period  was  extended  for 
an  additional  90  days,  until  June  8.  1988. 
to  allow  the  committee  to  meet.  The 
working  group  requested  and  was 
granted  a  second  extension  until 
December  1.  1988.  On  December  1,  1988, 
the  working  group  notified  the  Captain 
of  the  Port  that  they  supported  the 
proposed  rftgulations.  The  group 
confirmed  this  with  a  letter  on 
December  2,  1988 

Z  Public  Heanng 

Five  of  the  written  comments  called 
for  a  public  heanng  On  March  7, 1988,  a 
public  hearing  was  held  in  Cleveland. 

3  Additional  Zones 

One  commenter  suggfsted  that 
additional  safety  rones  be  included  at 
International  Salt  and  D  Poo's,  and  that 
the  zone  at  Nautica  Stage  be  enlarged. 
Another  commenter  recommended  that 
rafting  at  the  Commodores  Club  Marina 
be  limited  as  part  of  these  regulations. 
No  problems  requinng  Coast  Guard 
regulation  have  been  identified  at 
International  Salt,  DPoos.  or 
Commodores  Club  Manna  since  they 
are  not  at  bends  in  the  nver.  The  zone  at 
Nautica  Stage  is  deemed  sufficient  as  is. 

4.  Channel  Obstructions  and  Adequacy 

of  Existing  Regulations 

One  commenter  felt  that  the  real 
problem  on  the  nver  is  rafting  of  small 
craft,  not  moonng  at  dangerous  bends 
Another  commenter  felt  that  new 


regulations  were  not  necessary  because 
existing  "rules"  adequately  address  the 
problem  of  small  boats  moored  or 
standing  within  ten  feet  of  certain  river 
bends.  33  USC  409  already  prohibits 
obstructing  the  river  channel,  so  these 
regulations  need  not  address  the 
problem  of  rafting  in  general.  However, 
no  existing  law,  regulation,  or  Inland 
Navigation  Rule  specifically  prohibits 
small  vessels  from  mooring,  standing,  or 
anchoring  at  the  ten  areas  covered  by 
this  regulation. 

5.  River  Traffic 

Two  commenters  voiced  opposition  to 
the  proposal  citing  declining  commercial 
use  of  the  Cuyahoga  River  versus 
booming  recreational  use.  TTie  Coast 
Guard  disagrees  that  commercial  use  of 
the  river  is  declining.  According  to 
figures  recently  released  by  the  Lake 
Carriers  Association,  an  organization 
representing  14  U.S.  flag  fleets,  the 
number  of  annual  transits  of  the 
Cuyahoga  River  by  commercial  vessels 
has  increased  steadily  from  770  transits 
in  1982  to  1.264  in  1967. 

ft  Closing  the  River 

One  commenter  suggested  that  the 
Cuyahoga  River  be  closed  to  commercial 
traffic  from  Friday  evening  until  Monday 
morning  during  the  peak  boating  season. 
The  Coast  Guard  feels  that  closing  the 
river  to  commercial  traffic  would  place 
an  undue  burden  on  commercial  vessel 
owners  and  on  the  industries  which 
depend  on  these  vessels  for  delivery  of 
raw  materials. 

7.  Mandatory  Use  of  Tugs 

Two  commenters  recommended  that 
vessels  greater  than  1600  gross  tons  be 
required  to  use  tugs  for  assistance  when 
transiting  the  river.  The  Coast  Guard 
feels  that  the  mandatory  use  of  tugs 
could  be  counter-productive.  When  the 
vessel  and  the  attending  tugs  are 
considered  as  a  unit,  the  tugs  only  add 
to  the  size  oi  the  unit,  potentially  making 
a  transit  in  confined  waters  even  more 
difficult.  The  danger  to  vessels  moored 
at  river  bends  would  still  exist. 
Therefore,  this  recommendation  was  not 
adopted.  It  will  continue  to  be  the  vessel 
master's  responsibility  to  request  tugs  as 
needed. 

8.  Mandatory  'Xkill  Ahead"  to  the  Coast 
Guard  for  Vessels  of  More  Than  1600 
Gross  Tons 

Three  commenters  suggested  that  all 
vessels  greater  than  1600  gross  tons  be 
required  to  notify  the  Coast  Guard  of 
their  intent  to  transit  the  river  and  their 
estimated  time  of  arrival  (ETA).  Notice 
of  vessel  arrivals  is  information  not 
needed  by  the  Coast  Guard,  but  only  by 


dock  owners  who  have,  or  apply  for,  a 
partial  waiver  under  these  regulations. 
Paragraph  (b)(3)  of  these  regulations 
requires  approval  of  a  plan,  including 
notice  of  vessel  arrivals,  to  obtain  a 
partial  waiver,  so  this  comment  was  not 
incorporated  into  the  final  rule. 

9.  Use  of  Bumpers 

One  commenter  proposed  that 
"bumpers"  or  pilings  could  be  placed  at 
river  bends  where  lakers  could  "pivot" 
around  dangerous  areas.  The  Coast 
Guard  does  not  have  the  authority  to 
require  the  construction  of  "bumpers"  or 
pilings  on  the  river. 

W.  Signs 

Two  commenters  recommended  the 
use  of  signs  warning  of  the  inherent 
dangers  on  the  Cuyahoga  River.  One 
went  on  to  suggest  that  the  signs  declare 
that  a  boat  owner's  insurance  is  null  and 
void  should  he  moor  in  any  one  of  the 
ten  areas,  thus  precluding  the  need  for 
regulations.  River  property  owners  were 
provided  and  posted  signs  warning  of 
the  dangers  on  the  river  while  the 
temporary  regulations  were  effective. 
Similar  signs  will  again  be  provided  now 
that  these  regulations  have  been  issued. 
However,  such  warning  signs  do  not 
preclude  the  need  for  regulations.  The 
Coast  Guard  does  not  have  the  authority 
to  declare  insurance  null  and  void. 

11.  Coast  Guard  Authority 

One  commenter  felt  that  the  proposed 
regulations  set  a  dangerous  precedent, 
and  could  serve  to  give  the  Coast  Guard 
more  authority  than  a  federal 
government  agency  should  have. 
Another  commenter  stated  that  the 
Coast  Guard  does  not  have  the  authority 
to  create  the  ten  safety  zones.  The  Coast 
Guard  has  the  authority  and  the 
obligation  under  the  Ports  and 
Waterways  Safety  Act  to  ensure  the 
safety  of  life,  property,  and  the 
environment.  This  rulemaking  addresses 
only  the  specific  hazards  of  moonng. 
standing,  or  anchoring  at  certain  bends 
in  the  Cuyahoga  and  Old  Rivers. 

12.  Revocation  of  Partial  Waivers 

One  commenter  suggested  that  a 
provision  for  revoking  the  partial  waiver 
to  the  safety  zones  be  included  in  the 
final  rules.  This  provision  is  not 
necessary  since  it  is  covered  in  the 
waiver  letter  itself. 

13.  Economic  Effect 

Two  commenters  suggested  that 
implementation  of  the  zones  would 
constitute  a  "taking  without 
compensation."  would  diminish  land 
values  and  tax  revenues,  and  would  halt 
or  severely  restrict  further  development 


on  the  river.  The  regulabons  establiah 
what  are  akin  to  "no  parking"  zones  in  a 
federal  waterway,  so  no  property  is 
being  "taken".  Of  the  ten  zones 
considered,  only  four  have  established 
faciUties  for  mooring  vessels.  Two  are 
not  currently  Li  operatioa  and  one 
readily  agreed  that  the  zone  in  his  area 
was  acceptable.  The  fourth  found  it 
acceptable,  and  applied  for  and  received 
a  waiver.  The  Coast  Guard  has  received 
no  information  concerning  adverse 
economic  impact  during  the  year  that 
the  temporary  safety  zones  have  been  in 
effect.  In  promulgating  these  zones,  the 
Captain  of  the  Port  held  discussions 
with  the  Flats  Oxbow  Association,  a 
non-profit  development  corporation  for 
the  Cuyahoga  River  Flats,  and  with 
Tower  City  Development  Corporation 
regarding  development  in  the  zones 
being  considered.  There  are  no  plans  for 
any  development,  such  as  a  manna, 
which  would  be  negatively  impacted  by 
these  regulabons. 

14.  Enforcement 

One  commenter  suggested  that  the 
regulations  shift  the  burden  of 
aiforcement  from  the  Coast  Guard  to 
the  property  owner,  and  that  the 
regulations  are  not  enforceable.  The 
Coast  Guard  disagrees.  These 
regulations  do  not  require  or  prohibit 
any  conduct  by  property  owners  unless 
they  have  or  apply  for  a  partial  waiver 
under  paragraph  (b)(3).  Property/dock 
owners  who  obtain  a  waiver  and 
boaters  must  comply  with  these 
regulations.  The  Coast  Gua.-d  will 
enforce  these  regulations  in  the  same 
manner  we  enforce  any  other  Coast 
Guard  regulation  which  has  the  force 
and  effect  of  law. 

15.  Technical  Changes 

During  the  extended  comment  period. 
it  was  brought  to  the  Coast  Guard's 
attention  that  cargo  vessels,  by  nature  of 
their  size,  could  intrude  into  several  of 
the  zones  while  moored  for  can?o 
operations  TT^ese  regulations  viere  not 
intended  to  restrict  cai"go  operstior.s. 
Therefore,  the  temporary  regulations 
which  became  effective  on  August  1. 
19fl8  included  a  provision  which  allowed 
cargo  vessels  to  temf>oranly  moor  in  the 
zones  while  conducting  loading/ 
unloading  operations.  This  provision  has 
been  included  in  the  final  rule. 
AdditionaiJy.  the  zone  described  in 
paragraph  2(a)(10)  was  reduced  to  thirty 
feet  from  fifty  feet. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  RegulaticM}  and 


9778  Faderml  Register  /   Vol    54.  No    U  /  Wpdnesday,  March  8.  1989  /  Rules  and  Regulations 


Federal  Ragister  /  Vol.  54.  No.  44  /  Wednesday.  March  8.  1989  /  Rules  and  Regulations  >779 


ndMHmnifirrtnl  iimler  DvpHrtnietil  of 
Tran«portiiti(in  r«yul«ti)r>  policies  and 
prm.edurwii  1*4  FR  \WM.  Kehruary  26. 
I'lTH)    Ihe  c(  orinnm   mipHi  t  hfi*  tuvn 
fiiunii  h)  lit-  »n  minimal  that  a  full 
n'KUJHtory  evuiuHtuin  is  unne(.«"t,»ury  Of 
the  trn  affectpd  rtr»'nf*.  only  five  have 
existing  dock  space  whu  h  would  he 
(  nptihle  of  providinx  the  ov\ner  with 
mi ome  fn)m  d()<:k  fees  The  other  five 
have  no  pstaMished  moonnj^  Un  ilities 
for  small  boats,  allhoujjh  small  ^oats 
h.ive  moored  there  in  the  past    The  dock 
spa(  e  at  one  entity,  formerly  used  for 
fu»'ling  f)oats.  It  not  presently  Iwing 
ui»ed  Conversations  with  that  property 
manager  addressed  the  waiver  which 
may  t)fl  granted  under  these  n'gulations. 
and  a  satisfactory  agre«mHnt  was 
reafiied  whereby  the  fueling  facility 
may  qualify  for  a  waiver  should  the 
property  manager  rwquest  one  Of  th« 
five  affected  entities  with  eMsting  dock 
space,  only  one  currently  charges  a  fee 
for  Its  use  This  entity  applied  for  and 
re<,eived  a  waiver  under  the  tempornry 
regulations,  and  the  same  partial  waiver 
pnK-.miur<"s  ar«  included  in  this  final 
rulemaking  Additionally,  the  Captain  of 
the  Pfjrt.  Cleveland  has  researched  the 
long  range  plans  for  riverfront 
development,  both  with  individual 
companies  and  with  the  Flats  Oxt)OW 
A»s<x;iation.  and  has  found  that  the 
regulations  do  not  adversely  affe(  t 
income  generating  capal>ilities  of  any 
entities  now  planned 

Since  the  impact  of  these  regulations 
is  cxpei  ted  to  be  minimal   the  Coast 
(.uard  certifies  that  they  will  not  havf  i, 
signifuant  eciinomic:  impart  on  a 
s.ibslantial  number  of  small  entities 

Kttderalism 

This  a(  tion  has  Iwen  riiialy/ei!  in 
Hi(ordani.e  with  the  principles  ami 
cntena  contained  in  Knecutive  Order 
lJfll2.  an(]  It  has  been  detcrnimrd  thai 
the  final  rule  does  not  have  suffi(  it-rit 
federalism  implications  to  wiirrmil  the 
preparation  of  a  Federalism 
.■XsHessnieiil    The  CUiast  Cuard  h.iH  nift 
afid  held  discussions  with 
representatives  of  Ihe  (!ity  of  tilrvflaiid, 
and  with  the  Ohio  Department  of 
Natural  Resources  concerning  this 
action   Ikilh  sent  representatives  to  Ihe 
working  group    and  t>oth  have  expressed 
their  support  for  the  pioposed  niles 
(loth  have  also  stated  that  their  law 
enforr.ement  branches  do  not  have  the 
authority  to  enfon.e  suih  rones   nor  do 
they  have  rules  which  provide  a  similar 
degree  of  safety   Therefore,  these 
regulations  are  consistent  with  the 
principles  of  Federalism 


Ijst  of  Subjects  in  S3  CFR  Part  166 

Harbors.  Marine  safety.  Navigation 
jwatcrl.  Security  nicasureb,  Vesbels. 
Waterways 

Final  Re)tuiationt 

In  consideration  of  the  foregoing.  Part 
ItkS  of  Title  33.  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  16S— I  AMENDED] 

1   The  authority  citation  for  Part  165 
continues  to  read  as  follows 

Authority:  U  S  C  1225  and  1231.  50  U  S.C 
im   4W(;f'R  14«  and  1.1  CfT?  IOS-Kk)  6  04-1. 
e(H-fl.  Mnd  IWl  S 

2.  Section  155  *t.t  is  added  to  read  as 
follows 

1 1M.M3    Safety  loneK  Cuyahoga  Rtvw 
end  OW  Rtvw.  Oaialend  OK. 

(a)  Lot:ation  The  waters  of  the 
(;uyahoga  River  and  Old  River 
extending  ten  (10)  feet  into  the  nver  at 
the  following  ten  (10)  lcK;ation.  including 
the  ad|acent  shorelines,  are  safety 
lones 

(1)  One  hundred  (100)  feet  downnver 
to  one  hundred  (100)  feet  upnver  from  41 
degrees  29'53.5'N.  81  degrees  42  33.5'W. 
which  IS  the  knuckle  on  the  north  side  of 
the  Old  River  entrance  at  Ontano  Stone 

(2)  Fifty  (50)  feet  downnver  to  fifty 
(50)  feet  upnver  from  41  degrees 

2S  4«  4'N.  81  degrees  42  44'W.  which  is 
the  knuckle  adjacent  to  the  Ontano 
Stone  warehouse  on  the  south  side  of 
the  Old  River 

(3)  Fn)m  41  degrees  29  51  I'N.  81 
degrees  42  32  0' W.  whiiii  18  the  comer 
of  Nicky's  pier  at  Sycamore  Slip  on  the 
Old  River  to  fifty  (.50)  feet  east  of  41 
degrees  29'55  I'N.  81  degrees  42  27  6' W. 
which  IS  the  north  point  of  the  pier  at 
Shooters  Restaurant  on  the  Cuyahoga 
Rivt-r 

(4)  Twenty  five  (251  feet  downriver  to 
twenty  five  (251  feet  upnver  of  41 
degrees  29  48  9'N.  81  degrees  42  10.7'W. 
whi(  h  IS  the  knuckle  toward  the 
downriver  comer  of  the  Nautica  Stage. 

(5|  Ten  (101  feet  downnver  to  ten  (10) 
feet  upnver  of  41  degrees  29  45  5'N,  81 
degrees  42  9  7"  W.  whu  h  is  the  knuckle 
toward  the  upnver  comer  of  the  Nautica 
Slage 

(01  The  fender  on  the  west  bank  of  the 
nver  at  41  degrees  2<^  45  2' N.  81  degrees 
42  lO'W.  which  IS  the  knuckle  at 
fUs(  ule  Bndge  (railroad) 

{"]  The  two  hundred  seventy  (270)  foot 
se<  tion  on  the  east  bank  of  the  nver 
between  the  Columbus  Road  bndge  (41 
degrees  2918  8'N.  81  degrees  42  02.3W) 
downriver  to  the  chain  link  fence  at  the 
upnver  end  of  the  Commodores  Club 
Manna. 


(8)  Fifty  (50)  feet  downnver  of  twenty- 
five  (25)  feet  upriver  from  41  degrees 
2924  5'N.  81  degrees  41  57.2'W,  which 
IS  the  knuckle  at  the  I'priver  Marine  fuel 
pump 

(9)  Seventy-five  (75)  feet  downriver  to 
seventy  five  (~5)  feet  upriver  from  41 
degrees  29  33.7' N,  81  degrees  41  57  5"  W. 
which  19  the  knuckle  adjacent  to  the 
warehouse  at  Alpha  Precast  Products 
(United  Ready  Mix) 

(10)  Fifteen  (15)  feel  downnver  to 
fifteen  (15)  feet  upnver  from  41  degrees 
29  41'N.  81  degrees  41  38.6'W.  which  is 
the  end  of  the  chain  link  fence  between 
[im's  Steak  House  and  Shippers  C  »  D. 

(b)  Refiulalions — (1)  General  Rule. 
F.xcept  as  provided  below,  entry  of  any 
kind  or  for  any  purpose  into  the 
foregoing  lonea  it  strictly  prohibited  in 
accordance  with  Ihe  general  regulations 
in  S  165.23  of  this  part. 

(2)  Exceptions.  Any  vessel  may 
transit,  but  not  moor,  stand  or  anchor  In. 
the  foregoing  zones  aa  necessary  to 
comply  with  the  Inland  Navigation 
Rules  or  to  otherwise  facilitate  safe 
navigation.  Cargo  vessels  of  1600  gross 
tons  (CT)  or  greater  may  moor  in  these 
rones  when  conducting  cargo  transfer 
operations 

(3)  Waivers  Owners  or  operalora  of 
docks  wishing  a  partial  waiver  of  these 
regulations  may  apply  to  the  Captain  of 
the  Port.  Cleveland,  Ohio.  Partial 
waivers  will  only  be  considered  to  allow 
for  the  moonng  of  vessels  m  a  safety 
zone  when  vessels  of  1600  GT  on  greater 
are  not  navigating  in  the  proximate  area 
Any  requests  for  a  waiver  must  include 

a  plan  to  ensure  immediate  removal  of 
any  vessels  moored  in  a  safety  zone 
upon  the  approach  of  a  vessells)  1600 
CTs  or  greater 

Dflted  February  13  1989 
Patrick  A  Turio. 

Ciimnandfr.  US  Ci>cst  Gvcni.  Captain  of  Ihe 
Port  Cleveland.  OH 
|FR  Doc.  89-6410  Filed  ;*-7--«9.  B  45  am) 
WLLMQ  COM  4t1«-14-« 


33  CFR  Pan  165 

ICOTP  PNIatMphlai.  Pa  Rag.  •»-03] 

Safety  Zona  Ragutations;  Marcus  Hook 
R«nga  Ship  Channal,  Marcus  Hook 
Anchorsga  (Anchoraga  7),  Mantua 
Craak  Anchoraga  (Ancf>oniga  9),  and 
Daspwatsf  Point  Anchorage, 
(Anchoraga  6) 

aocncy:  Coast  Guard.  DOT 
ACnOM:  Fjnergency  rule. 


Delaware  River  that  includes  the 
Marcus  Hook  Range  ship  channel 
Marcus  Hook  Anchorage  (Anchorage  7). 
Mantua  Creek  Anchorage  (Anchorage 
8).  and  Deepwater  Point  Anchorage 
(Anchorage  6).  The  safety  rone  is 
needed  to  protect  vessels  from  safety 
hazards  associated  with  dredging 
operations  in  Marcus  Hook  Range  ship 
channel  and  to  minimize  temporary  port 
congestion  while  the  dj«dging 
operations  are  ongoing.  The  Marcus 
Hook  Range  ship  channel  in  the  vicinity 
of  the  dredging  operation  is  closed  to 
vessel  traffic  Marcus  Hook  Anchorage 
(Anchorage  7)  is  closed  to  anchoring  to 
permit  vessel  traffic  to  transit  the 
anchorage  in  lieu  of  using  the  Marcus 
Hook  Range  ship  channel  Vessels  ove> 
700  feet  in  length  are  subiect  to 
anchorage  restrictions  in  Deepwater 
Point  and  Mantua  Creek  Anchorages 
(Anchorages  6  and  9).  The  safety  zone  is 
an  amendment  to  the  previous  safety 
zone  entitled  «d  CFR  |  l«5.T0S07t  that 
was  in  effect  from  November  24. 1988  to 
January  21. 1980.  The  amendbment  is 
necessary  due  to  delays  in  completing 
the  dredging..  Additionally,  vessels  over 
800  feet  long  will  be  required  to  have  an 
additional  tug  alongside  while 
bunkering. 

w^tbllVC  DATO:  This  regulation  is 
effective  from  8.<»  a.m..  January  21, 1989 
to  8:00  a.m..  March  28. 1989,  imless 
sooner  terminated  by  the  Captain  of  the 
Port,  ndladelphia.  Pennsylvania. 


kTION  CONTACT. 

LTJG  Gary  T.  Croot  at  the  Captain  of 
the  Port.  Philadelphia.  (215)  271-4894. 

«wn£MPfrAirr  mromuTtotc  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  The  Coast  Guard  was  not 
officially  informed  that  the  dredging 
operations  would  extend  past  their 
anticipated  completion  date  until 
February  2. 1989.  Publishing  an  NPRM 
and  delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  respond 
to  potential  hazards  to  vessel  traffic 
caused  by  the  presence  of  the  dredge  in 
the  ship  channel. 

^^i^^fting  Information 

The  drafters  of  this  regulation  are 
LTjG  Gary  T.  Croot,  project  officer  for 
the  Captain  of  the  Port,  Philadelphia, 


and  IXDR  Robin  K.  Kutz.  project 
attorney.  Fifth  Coast  Guard  EMstnct 
l^gal  Staff 

Discussion  of  the  Regulatioo 

The  hazards  requiring  this  regulation 
result  from  maintenance  dredging  of  the 
Marcus  Hook  Range  ship  channel.  The 
dredging  operation  originally  was  to 
have  been  completed  by  January  21, 
1989.  but  has  been  delayed.  The  Marcus 
Hook  Range  ship  channel  must  be 
closed  and  trafRc  diverted  through 
Marcus  Hook  Anchorage  (Anchorage  7) 
to  reduce  the  hazards  associated  with 
dredging  of  the  channel.  Anchorage 
restrictions  in  Mantua  Creek  Anchorage 
and  Deepwater  Point  Anchorage  are 
being  imposed  to  accommodate  those 
vessels  that  will  be  prevented  from 
anchoring  in  Marcus  Hook  Anchorage. 
The  Captain  of  the  Port  Wiiladelphia 
has  been  requiring  a  third  tug  alongside 
vessels  800  feet  or  longer  while 
bunkering  since  the  inception  of  the 
original  safety  zone  entitled  49  CFR 
165.T05078.  lie  purpose  is  to  ensure 
that  at  least  two  tugs  will  be  dedicated 
to  vessels  800  feet  or  longer  at  all  times, 
and  a  third  tug  will  be  on  scene  to  tend 
the  bunkering  barge.  This  regulation  is 
effective  from  8:00  a.m.,  January  21. 1989 
until  8:00  a.m.,  March  28, 1989  imless 
sooner  terminated  by  the  Captain  of  the 
Port  Philadelphia. 

List  of  Subjects  m  S3  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water),  Security  measures.  Vessels. 
Waterways. 

Regulatioo 

In  consideration  of  the  foregoing. 
Subpart  C  of  Part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165-{AMENOEO] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Autliority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l[g), 
6.04-1,  6.04-6,  and  160.5. 

2.  Section  165.T05076  is  revised  to 
read  as  follows: 

§  165.T0S076  Safety  Zone:  Marcus  Hook 
Range  sMp  channel,  Marcus  Hook 
Anchorage  (Anctiorage  7),  Mantua  Creek 
Anchorage  (Anchorage  9),  Peepwatsi  Pokit 
Anchorage  (Anctraraga  6),  Detawars  River. 

(a)  Location.  The  following  areas  ate 
a  safety  zone:  The  Marcus  Hook  Range 


ship  channel,  as  delineated  on  National 
Ocean  Survey  Chart  12312,  within  150 
yards  of  dredging  operations,  Marcus 
Hook  Anchorage  (Anchorage  7),  Mantua 
Creek  Anchorage  (Anchorage  9),  and 
Deepwater  Point  Anchorage  (Anchorage 
6),  located  in  the  Delaware  River,  as 
described  in  {  110.157  of  this  title 

(b)  Regulations.  (1)  No  vessel  may 
enter  or  remain  in  the  Marcus  Hook 
Range  ship  channel  within  150  yards  of 
dredging  operations.  Vessels  transiting 
the  area  shall  pass  through  the  Marcus 
Hook  Anchorage  (Anchorage  7). 

(2)  A  vessel  may  not  anchor  in  Marcus 
Hook  Anchorage  (Anchorage  7\ 

(3)  In  addition  to  the  general 
regulations  contained  in  f  no.l57(b)  of 
this  title,  before  anchoring  in  the 
Mantua  Creek  or  Deepwater  Point 
Anchorages  (Anchorages  9  and  6); 

(i)  Vessels  over  700  feet  in  length  shall 
obtain  permission  from  the  Captain  of 
the  Port  to  anchor  in  Deepwater  Point  or 
Mantua  Creek  Andiorages  (Ancborege  6 
or  9). 

(ii)  Vessels  between  700  aiul  750  feet 
long  shall  have  one  tog  akmgside  while 
anchored  in  either  Deepwater  Point  at 
Mantua  Creek  Anchorage  (Anchorage  6 
or  9). 

(iii)  Vessels  greats  than  750  feet  loi^ 
shall  have  two  tugs  alcnigside  while 
anchored  in  either  Deepwater  Point  or 
Mantua  Creek  Anchorage  (AndK>rage  6 
org). 

(iv)  In  addition  to  the  requirements  of 
paragraph  (bMSKui)  of  this  sectioa 
vessels  greater  than  800  feet  long  shall 
have  one  addibonal  tug  alongside  while 
bunkering. 

(4)  Each  tug  alongside  a  vessel 
meeting  the  restrictions  in  either 
paragraph  (b)(3)  (ii)  or  (iii)  of  this 
section  must  have  a  minimum  rating  of 
1000  shaft  horsepower. 

(5)  Any  vessel  operatiag  within  this 
zone  shall  comply  with  die  direcbons  of 
the  Captain  of  the  Port.  Philadelphia, 
Pennsylvania,  or  his  designated 
representative. 

(c)  Effective  Date.  This  regulaboo  is 
effective  from  8.-00  a.m..  )anuary  21, 1969 
to  8:00  a.m.  March  28, 198a  unless 
sooner  terminated  by  the  Captain  of  the 
Port  Philadelphia,  Pennsylvania. 

EJCRos, 

Captain.  US  Coast  Guard.  Captain  of  the 

Port.  Philadelphia. 

[FR  Doc-  S»--540e  Filed  3-7-89:  a45  amj 
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tUMMAWT:  The  Coast  Guard  is 
establishing  a  safety  zone  on  ihe 
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ENVIROWMEMTAL  PWOTECTIOW 

AGENCY 

40  CFR  Pan  52 

lFRt-M1»-tl 

Approval  and  Promulgatton  of  Stata 
lmp«a«nanUt>on  Plana;  Cotorado: 
Ravtalona  to  Ragulatlon  No.  4; 
Regulation  on  the  Sale  of  New 
Woodatovea 

AOCMCV:  F.nvirt)rinirntMl  Pn>t»'{lion 

ARf'ncy  (F.PA) 

ACTKM:  FiriHl  nilemakinx 


In  thu  action.  FJA  la 
Hpprovinn  ■  r«vi«ion  to  Re^iulHtion  No.  4 
(if  the  (^olornd<i  State  Implfmentrttion 
J'ldn  ISIP).  "Regulation  on  the  S«le  of 
New  Woodstovet,"  which  was 
suhmitted  to  KPA  by  the  Governor  on 
SeplemhKjr  10.  1988.  The  revision 
enempls  certain  wcxidliuminx  devicei 
from  the  certification  requirements  of 
Regulatinn  No  4  In  order  to  maintain 
ronsislenry  with  FJ'A  s    Standards  of 
F'Krformance  for  New  Residential  Wood 
Heaters  ■  (53  FH  Meo.  February  26,  1988). 
DATU:  This  action  will  be  effective  on 
May  a.  1989  unless  notice  is  rwceived  by 
Apnl  7,  1980  that  someone  wishes  to 
submit  adverse  or  critical  comments 
AOOMUacS:  Copies  of  the  State 
submittal  are  available  for  public 
inspection  between  8.00  am  and  4<W 
p  m  .  Monday  through  Friday,  at  the 
following  locations: 
Fnvironmental  Protection  A>(ency 

Region  VUl.  Air  Programs  Branch.  999 

18th  Street.  Suite  500,  Denver 

Colorado  81)202-2405 
F.nvlrv)nmental  Protection  Agency. 

Public  Information  Reference  Unit. 

Waterside  Mall.  401  M  Street  SW.. 

VVa«hington.  DC  20460 
rom  PUNTMVi  mfommAJxm  costtact: 
Michael  Silversteln.  Air  Prt>gr«m» 
Branch.  Fjivironmental  Protection 
Agency.  Region  VIU.  999  Iflth  Strwet. 
Suite  500.  Denver,  Colorado  80202-2408. 
(J03|  293-1780,  (FTS)  564-1780 

auariAHaMTAjrv  aiFoeauTiOM:  On  July 
18.  IHBS.  the  Crovemor  of  Colorado 
submitted  to  KPA  new  Ri-giilation  No  4. 
"Regulation  on  the  Sale  of  New 
Wotnlstoves. '  as  a  revision  to  the 
Colorado  SIP  This  new  regwlation 
requires  all  new  wmxlstoves  sold, 
offered  for  sale,  or  advertised  for  sale 
HfttT  latuiary  1.  1987.  to  l>e  certified  to 
meet  eniuuion  standnrds  for  particulates 
and  I  artxin  monovide  (CO),  with  more 
«trin«enl  emission  standards  taking 
effect  on  July  1.  1988.  On  April  10,  1980 
(SI  FR  12;iJl).  F.PA  appn)ved  Regulation 
No  4  as  part  of  the  Colorado  SIP 

On  0<  totHT  24. 1986.  the  (iovemor 
•ubniitied  to  F.PA  a  rvvision  to 


Regulation  No  4  of  the  Colorado  SIP.  On 
lune  2Z  1987  (52  FR  23446),  EPA 
approved  this  revision  to  Regulation  No, 
4  which  established  a  new  fee  schedule 
for  certification  of  new  woodstovps  sold 
after  lanuary  1.  1987  The  original  fee 
structure  did  not  generate  sufficient  fees 
to  pay  for  the  projected  costs  of  the 
(.ertification  program,  including  the  costs 
asscKiiated  with  enforcement  of 
Regulation  No  4 

On  February  28.  1988  (.S3  TO  5860). 
FPA  adopted  a  national  woodstove 
certification  pnigram.  "Standards  of 
Performance  for  New  Stdtionary 
Sources.  New  Residential  Wood 
Heaters  "  In  response,  the  State  of 
Colorado  revised  Section  I  "Definitions" 
and  Section  U  "Requirements  for  Sale  of 
W(x>d  Stoves"  of  Regulation  No  4  so  as 
to  exempt  wocxl  fired  appliances, 
boilers,  furnaces,  and  cookstovps  from 
the  certification  requirements  of 
Regulation  No  4.  Such  revisions,  which 
became  effective  on  June  30,  1988.  would 
provide  for  consistency  between  the 
State  and  Federal  regulations.  This 
revision  to  Regulation  No.  4  was 
submitted  by  the  Governor  as  a  SIP 
revision  on  September  10.  198ft. 

The  revisions  made  in  Section  I 
amend  the  definition  for  "Wood  Stove" 
to  be  consistent  with  EPA's  program, 
and  add  definitions  for  "Boiler." 
"Furnace,"  and  "Cookstove."  After 
review  of  these  revisions,  EPA  finds  that 
the  revisions  serve  to  maintain 
consistency  between  the  State  and 
Federal  programs. 

The  revisions  made  m  S«»ction  U  add  a 
subsection  which  lists  wood  burning 
devices  exempted  from  the  certification 
critena  of  Regulation  No.  4  This  list 
includes  "wood-fired  appliances  that  are 
not  suitable  for  heating  equipment  in  or 
used  in  connection  with  residences," 
"boilers,"  "furnaces,"  and  "cooksloves." 
Because  boilers,  furnaces,  and 
cookstoves  are  now  defined  identically 
in  the  State  and  Federal  regulations,  and 
the  Federal  regulation  also  exempts 
these  wood  burning  devict-s  from  the 
Federal  certificjition  program,  EPA  finds 
that  these  revisions  to  Regulation  No.  4 
serve  to  maintain  conxistency  between 
the  State  and  Federal  programs 

Though  the  exemption  of  "wood  fired 
appliances  that  are  not  suitable  for 
heating  equipment  in  or  used  in 
connection  with  residences    is  not  an 
exemption  listed  in  the  Federal 
regulation,  the  revision  mandates  that 
"such  appliances  must  l>e  exempted  by 
the  Division  (Colorado  Air  Pollution 
Control  Division)  on  a  case-by-case 
basis  ■  Due  to  the  States  federally 
consistent  definition  of  "wood  stove." 
and  the  case-by-case  scxutiny  allowed 
for  in  the  revisions  to  section  11,  EPA 


finds  this  exemption  of  "wood-rired 
appliances  that  are  not  suitable  for 
heating  equipment  in  or  uaed  in 
connection  with  residences  '  to  be 
reasonable  and  not  inconsistent  with  the 
Federal  regulations 

Fi'A  also  finds  that  because  the 
subject  exempted  wood  burning  devices 
are  few  in  number,  the  revision  to 
Regulation  No  4  w>ll  not  result  in  any 
appreciable  incre^e  in  emissions  and 
will  not  jeopardize  attainment  and 
maintenance  of  the  ambient  air  quality 
standards  in  Colorado 

EPA  IS  publishing  this  action  without 
pnor  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  the  Faderal 
RegistBr  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advieed  that 
this  action  will  be  effective  May  8, 1989. 

Final  Actkn 

EPA  hereby  approves  the  revisions  to 
Regulation  No.  4.  "Regulation  on  the 
Sale  of  New  Woodstoves."  of  the 
Colorado  SIP.  which  exempts  certain 
woodbuming  devices  from  Regulation 
No.  4's  certification  requirements. 

EPA  finds  good  cause  exists  for 
making  the  action  taken  in  this  notice 
immediately  effective  because  the 
implementation  plan  revisions  are 
already  in  effect  under  State  law  or 
regulation,  and  EPA's  approval  poses  no 
additional  regulatory  burden. 

Under  5  U.S.C.  section  805(b),  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  U.S. 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  8. 1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Elxecutive 
Order  12291. 


List  of  Sub)acto  in  40  CFR  Part  52 

Air  pollution  control,  Particulate 
matter,  Carbon  monoxide,  Incorporation 
by  reference. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Colorado  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Date:  February  8, 1989, 
Jack  Moor*, 
Acting  Administrator. 


PART  52— (AMENDED] 

Part  52  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

Subpart  0— Colorado 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2,  Section  52.320  is  amended  by 
adding  paragraph  (c)(44)  to  read  as 
follows: 

9S2.3M    MaoBflcatkwi  of  plan. 
•        •        •        •        * 

(c)  •  •  • 

(44)  A  revision  to  Regulation  No.  4  of 
the  Colorado  SIP  which  exempts  certain 
woodbuming  devices  from  the 
certification  requirements  of  Regulation 
No.  4  was  submitted  by  the  Governor  of 
Colorado  on  September  10. 1988. 

(i)  Incorporation  by  reference.  (A)  In  a 
letter  dated  September  10, 1988,  Roy 
Romer,  Governor  of  Colorado,  submitted 
a  revision  to  Regulation  No.  4  of  the 
Colorado  SIP, 

(B)  Paragraph  (I)(A)(10H13)  and 
(II)(C),  revisions  to  Regulation  No.  4. 
"Regulation  on  the  Sale  of  New 
Woodstoves,"  of  the  Colorado  SIP 
became  effective  on  June  30, 1988. 

[FR  Doc  8ft-3529  Filed  3-7-89;  8:45  am) 

BKUNOCOOf 


40  CFR  Part  52 
IA-1-fRL-S530-«I 

Approval  and  Promulgation  of  Air 
OuaHty  Imptamentation  Plana; 
Connecticut;  Roaaonalily  AvattaMe 
Control  Technology  for  Dow  Chemical, 
U.&A. 

aocncy:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


•uaaaAwy.  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Connecticut. 
This  revision  estabUshes  and  required 
the  use  of  reasonably  available  control 
technology  (RACT)  to  control  volatile 


organic  compound  (VOC)  emissions 
&x)m  Dow  Chemical,  U.S.A.  in  Gales 
Ferry.  Connecticut  The  intended  effect 
of  this  action  is  to  approve  of  a  source- 
specific  RACT  determination  made  by 
the  State  in  accordance  with 
commitments  made  in  its  Ozone 
Attainment  Plan  which  was  approved 
by  EPA  on  March  21, 1984  (49  FR  10542). 
This  action  is  being  taken  in  accordance 
with  section  110  of  the  Clean  Air  Act 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  April  7, 1989. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  i^  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg., 
Room  2313.  Boston,  MA  02203;  and  the 
Air  Comphance  Unit.  Department  of 
Environmental  Protection,  State  Office 
Building,  165  Capitol  Avenue,  Hartford 
CT  06106. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Conroy,  (617)  565-3252;  FTS 
835-3252. 

SUPPLEMENTARY  INFORMATION:  On 

October  25, 1988  (53  FR  42979),  EPA 
pubUshed  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  State  of 
Connecticut  The  NPR  proposed 
approval  of  State  Order  No.  8011  as  a 
revision  to  the  Connecticut  SIP.  The 
final  State  order  was  submitted  by 
Connecticut  as  a  formal  SIP  revision  on 
December  5, 1988.  The  provisions  of  the 
Connecticut  Department  of 
Environmental  Protection's  (DEP's)  State 
Order  define  and  impose  RACT  on  Dow 
Chemical,  U.SA.  as  required  by 
subsection  22a-174-20{ee),  "Reasonably 
Available  Control  Technology  for  Large 
Source",  of  Connecticut's  Regulations 
for  the  Abatement  of  Air  Pollution. 

Under  subsection  22a-174-20(ee),  the 
Connecticut  DEP  determines  and 
imposes  RACT  on  all  stationary  sources 
with  the  potential  to  emit  one  hundred 
tons  per  year  or  more  of  VOC  that  are 
not  already  subject  to  RACT  under 
Cormecticut's  regulations  developed 
pursuant  to  the  control  techniques 
guidelines  (CTG)  documents.  EPA 
approved  this  r^ulation  on  March  21, 
1984  (49  FR  10542)  as  part  of 
Connecticut's  1982  Ozone  Attainment 
Plan.  That  approval  was  granted  with 
the  agreement  that  all  source-specific 
RACT  determinations  made  by  the  DEP 
would  be  submitted  to  EPA  as  source- 
specific  SIP  revisions. 

EPA  has  reviewed  State  Order  No. 
8011  and  has  determined  that  the  level 
of  control  required  by  this  Order 
represents  RACT  for  Dow,  Dow 
manufactures  a  variety  of  polymers  and 
a  polymer-based  expanded  foam  at  its 


Gales  Ferry  facility.  Dow's  operation 
consists  of  four  separate  manufacturing 
processes  that  all  have  emissions  of 
VOC,  The  four  manufacturing  processes 
are  the  Polystyrene  Manufacturing 
Process,  the  Acrylonitrile-Butadiene- 
Styrene  (ABS)  Resin  Manufacturing 
Process,  the  Styrene/Butadiene  (SB) 
Latex  Manufacturing  Process,  and  the 
Styrofoam*  Manufacturing  Process.  The 
State  Order  imposes  various  control 
requirements  on  each  of  the  processes 

I.  Polystyrene  Manufacturing  I^t>ce8s 

The  Polystyrene  manufacturing 
Process  produces  polystyrene  resins 
from  styrene  monomer  using  a 
continuous,  thermal  polyinerization 
process.  This  process  is  regulated  under 
subsections  22a-174-20(x)  and  22a-174- 
20(y)  of  Connecticut's  regulations 
entitled  "Conti-ol  of  Volatile  Organic 
Compound  Leaks  from  Synthetic 
Organic  Chemical  &  Polymer 
Manufacturing  Equipment"  and 
"Manufacture  of  PolystyTene  Resins." 
respectively.  These  RACT  regulations 
were  adopted  pursuant  to  two  of  EPA's 
Group  in  CTG's  entiUed  "Conti^l  of 
Volatile  Organic  Compound  Emissions 
from  Manufacture  of  High-Density 
Polyethylene,  Polypropylene,  and 
Polystyrene  Resins"  (EPA-450/3-«5-008) 
and  "Control  of  Volatile  Organic 
Compound  Leaks  from  Synthetic 
Organic  Chemical  and  Polymer 
Manufacturing  Equipment"  (EPA-450/3- 
83-006). 

The  State  Order  requires  Dow  to 
demonstrate  compliance  with  all  of  the 
provisions  of  subsections  22a-174-20(x) 
and  20(y)  of  Connecticut's  regulations 
for  this  process.  The  State  Order  also 
imposes  one  additional  requirement  that 
is  not  contained  in  the  two  Cormecticut 
regulations.  It  requires  Dow  to  meet  the 
CTG-recommended  emission  limit  of 
0,12  pounds  of  VOC  per  1,000  pounds  of 
product  from  all  of  the  vents  in  the 
manufactiunng  process  and  not  just  the 
vents  on  the  material  recovery  section 
as  is  required  by  Cormecticut's 
polystyrene  manufacturing  regulation. 

n.  ABS  Resin  Manufacturing  Process 

The  ABS  Resin  Manufacturing  Process 
produces  both  polystyrene  and  ABS 
resins.  The  ABS  resin  is  produced 
through  the  polymerizition  of 
acrylonitrile,  polybutadiene  rubber  and 
styrene.  The  process  is  similar  to  the 
Polystyrene  Manufactiunng  in  that  it  also 
uses  a  continuous,  thermal 
polymerization  process.  This  process  is 
also  covered  under  the  two  Cormecticut 
regulations  adopted  pursuant  to  EPA's 
Group  in  CTGs, 
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The  .Stale  Order  r*^uir«8  Dow  to 
i)eni<>n.«tr«le  the  compliance  with  all  of 
the  prnvisioni  of  subieclion  22a-174- 
2tnK]  -ind  22a-l^*  20(y)  of  Connecticufi 
r«»x'''"''""«  .^d(iillonally,  «»  with  th« 
fMilysiyrHne  operation,  Uow  !■  ivquirtfd 
to  meet  the  (TTi',  recommended  emisaion 
limii  of  0  12  twundii  of  VOC  per  VOOTl 
pound*  nf  pmduct  fn)m  all  of  the  vents 
in  the  mrtniifHit'innfi  pn>ress 

III.  SB  Lalax  Manufacturing  Ptocvm 

The  SH  l^tex  V1rtniifa(  tunna  Proresa 
US"*  m:i  emiiUiiiri  medium  to 
cnpolymenze  styrviie  Hnd  hutailiene   Kor 
this  proci?«».  the  Stale  Order  rwttalet  the 
rei^ijiremeiitt  of  a  federally -enforceable 
permit  to  i  on«tr\i(  I /modify  permit  that 
Wrin  i»«ue<.l  to  Dow  by  the  Connet:tnnit 
DhJ'  in  l>irt4  Dow  waa  r«Hiulr«d  to  obtain 
the  p^nnit  when  it  undertook 
modifu.ationa  to  mixfemire  and  expand 
the  capacity  of  the  SB  latex  proci^a  The 
permit  raquirea  Ihe  matallation  of  B«at 
Available  Control  Technolofiy  (BACT) 
on  the  SB  latex  pro<:tfM  which  has  be«n 
defined  as  a  r»;fnjjerated  vapor  recovery 
system  on  the  butadiene  sforaxe  aphere 
and  a  packed  scrubber,  with  at  least  9\ 
pen:.ent  efficient  y.  on  the  proceaa 
equipment  m  the  latex  production 
facility  (The  Connecticut  SlFi  new 
»oun;e  review  regulatioDB  require  BACT 
for  minor  aources  and  minor 
modifications  ) 

IV.  StynrfottiB*  Mamifactiaiiqi  Piuc— 

The  Stynifoam*  Manufacturing 
Proceaa  produces  polystyrtme  foam.  The 
prtx;e«8  consists  of  mixing  melted 
polystyrfine  with  an  additive.  Inlecting  a 
blowing  agent,  and  extruding  the 
material  through  a  di«  where  It  expands 
and  forma  a  rigid  board,  fiistoncally,  the 
blowing  agent  haa  constated  of  both 
dichlorodifluoromethane  (FVeon  12)  and 
methyl  chloride,  of  which  only  methyl 
chloride  ts  oon*id«r«d  a  VOC.  Total 
usage  of  methyl  chionde  averaged 
approximately  740  tons  per  year  for  IJNU 
and  1964. 

Dow  has  investigated  the  feasibility  of 
inslalling  add-on  pollution  control 
equipment  to  rx>ntrol  the  amiaaions  from 
this  process.  However,  the  majority  of 
the  VCK:  emissions  are  fugitives  emitted 
dunng  the  curing  of  the  styrofoam*  In 
Its  analysis  of  add  on  control  equipment. 
Dow  found  that  add-on  control 
equipment  would  be  prohibitively 
expensive  Dow  has  submitted  studies 
to  the  DKP  which  Justify  the  Infeaslbihty 
of  add-<}n  control  equipment  at  its  Gales 
Ferry  plant  (Copies  of  those  studies  are 
included  in  the  Technical  Support 
Do<:ument  prepared  by  EPA  for  this  final 
action  1 

Sinc«  add-on  control  equipment  la 
believed  to  be  Infeasible  at  thia  point  in 
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time,  the  only  remaming  option  for  this 
process  was  the  reduction  and/or 
replacement  of  Its  present  blowing  agent 
in  order  to  reduce  VOC  emissions. 
Although  the  use  of  most  of  the 
compounds  investigated  (including 
exempt  VOCs,  inert  gases  and  chemical 
dectimposing  blov«nng  agents)  has  been 
found  to  be  unsatisfactory  for  foam 
production.  Dow  has  found  that  the 
replacement  of  the  methyl  chJonde 
blowing  agent  with  a  mixture  of  ethyl 
chionde  and  carbon  dioxide  results  in 
an  acceptable  blowing  agent  with  a 
corresponding  reduction  in  VOC 
emissions  The  substitution  of  the 
methyl  chionde  blowing  agent  has  been 
fijund  to  be  feasible  for  all  but  two  of 
the  products  produced  at  the  Gales 
Kerry  plant   In  rw;ent  years,  these  two 
pmducts  have  counted  for 
approximately  12  percent  of  the  total 
styrofoam*  production  at  the  plant. 

As  RACT  the  State  Order  requires 
Dow  to  maintain  a  continuous  emission 
rate  for  each  product  in  terms  of  pounds 
VtXJ  per  one  hundred  pounds  of 
polymer  extruded.  The  emission  rate  for 
each  product  represents  the  reduction 
from  the  historical  emission  rate  that 
has  been  found  to  represent  RACT  for 
that  product.  The  implementation  of 
RACT  on  this  process  w\ll  result  in 
approximately  a  twenty  percent 
reduction  in  VOC  usage. 

The  level  of  reduction  which  will  be 
achieved  at  the  proposed  RACT  level  for 
this  process  is  generally  lesa  than  the 
level  of  reduction  achieved  by  RACT  for 
most  VOC-emitting  proceaaes.  The  only 
additional  control  technology  which 
would  result  in  greater  VOC  reduction*, 
however,  is  add-on  control  equipment 
and  It  has  been  sho%vn  that  the  costs 
which  would  be  incurred  for  this 
equipment  are  in  excess  of  the  costs 
which  would  typically  represent  RACT 
Dow  IS  required  to  comply  with  all  of 
th«  requirements  of  the  State  Order  by 
December  31.  1987  which  is  the  final 
compliance  date  of  subsection  22»-174- 
290(ee)  of  Connecticut's  Regulationa. 
Further,  the  State  Order  requires  Dow  to 
conduct  and  complete  emission  testing 
on  the  Polystyrene  Manufacturing 
(Voceas  and  the  ABS  Resui 
Manufacturing  Process  within  150  days 
of  the  final  date  of  the  State  Order. 
Other  specific  requirements  of  State 
Order  and  the  rationale  for  EPA's 
proposed  action  are  explained  in  the 
NPR  and  will  not  be  restated  here.  No 
public  comments  were  received  on  the 
NPR 

Final  Actkn 

EPA  IS  approving  Connecticut  State 
Order  No.  8011  as  a  revision  to  the 
Coimecticut  8IP.  The  provisioiu  of  State 


Order  No  8011  define  ami  impose  RACT 
on  Dow  Chemical.  USA.  to  control 
VOC  emissions  as  required  by 
subsection  228-174- 20(ee)  of 
Connecticut's  regulations. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropnate  circuit  by  May  8. 1989.  This 
action  may  not  be  challenge  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b|(2)) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
Slate  Implementation  Plan  for  the  State  of 
Connecticut  waa  approved  by  the  Director  of 
the  Federal  Register  on  |uly  1.  1982. 

Date  February  13.  1989 
PaulG  Kaougk 
Acung  RfigionaJ  Adminiatrator,  Region  I. 

Subpart  H.  Part  52  of  Chapter  1.  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PAirr  S2— (AMENDED] 


Subpart  H— Connecticut 

1  The  authority  citation  for  Part  52 
continues  to  read  as  follows; 
Autkarttr  42  U.S.C  7401-71)42. 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(48)  to  read  as 
follows: 

S  S2.370    Manttflcatton  of  plan. 


(48)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  December 
5,  1988. 

(i)  Incorporation  by  reference.  (A) 
Letter  from  the  Connecticut  Department 
of  Environmental  Protection  dated 
December  5,  1988  submitting  a  revision 
to  the  Connecticut  Slate  Implementation 
Plan. 

(B)  State  Order  No  8011  and  attached 
Compliance  Timetable  and  Appendix  A 
(allowable  limits  by  product 
classification)  for  Dow  Chemical  U.S.A. 
In  Galea  Ferry,  Connecticut  State  Order 
No.  8011  was  effective  on  October  27. 
1968. 


(ii)  Additional  materials.  (A) 
Technical  Support  Document  prepared 
by  the  Connecticut  Department  of 
Enviroiunental  Protection  providing  a 
complete  description  of  the  reasonable 
available  control  technology 
determination  imposed  on  the  facility. 

[FR  Doc  89-4850  Filed  3-7-88:  &45  am] 


40  CFR  Part  52 

[FRL-3525-6] 

Approval  and  Promulgatton  Of  Air 
QtMity  Implementation  Plana; 
I  oulilana 

AOeMCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


:  This  notice  conditionally 
approves  the  recodification  of  those 
federally-approved  regulations  that  are 
a  part  of  the  Louisiana  State 
Implementation  Plan  (SIP).  Thia  action  Is 
necessary  because  the  Louisiana 
Legislature  mandated  in  1974  that  the 
State's  agencies  adopt  a  uniform 
regulatory  code.  This  action  also 
approves  the  amendment  of  the  SIP  to 
include  those  regulations  that  contain 
minor  textual  changes,  add  test 
methods,  or  make  administrative 
changes.  EPA  does  not  intend  to 
approve  any  regulation  that  was 
disapproved  in  an  earlier  action. 
DATia:  This  action  *vill  become  effective 
on  May  8, 1989,  unless  notice  is  received 
on  or  before  April  7,  1989,  that 
someone  wishes  to  submit  adverse 
comments.  Such  notice  may  be 
submitted  to  Mr.  Thomas  H.  Diggs. 
Chief.  SIP/New  Source  Section,  at  the 
address  given  below  for  EPA  Region  VI. 
AOOMESSES:  Copies  of  the  State's 
submittal  and  other  relevant  documents 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations: 
U.S.  Environmental  Protection  Agency. 
Region  VI.  1445  Ross  Avenue.  Mail 
Code  6T-AN,  Dallas.  TX.  75202-2733, 
Louisiana  Department  of  Environmental 
Quality.  Air  Quality  Division,  625 
North  4th  Street,  8th  Floor,  Baton 
Rouge.  LA.  70804-4096,  and 
Public  Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington.  DC  20460. 


If  you  plan  to  visit  any  of  these  offices, 

please  contact  the  person  named  below 

to  schedule  an  appointment 

roa  nmTHCR  infoiimation  contact: 

Barbara  Durso,  (214)  65&-7214  or  FTS 

255-7214. 

SUPPLEMENTARY  MPOMIATION:  In  1974. 
the  Louisiana  Legislature  adopted  a  new 
administrative  code  and  mandated  that 
the  State's  agencies  renumber  their 
regulations  to  conform  to  the  new  code. 
On  December  20, 1987.  after  public 
hearing,  LDEQ  adopted  the  recodified 
air  quality  regulations.  In  a  letter  dated 
January  6, 1988,  the  Governor  of 
Louisiana  requested  that  EPA  approve 
the  recodified  air  quality  regulations  as 
part  of  the  SEP.  After  extensive  review, 
the  Region  notified  LDEQ  in  a  letter 
dated  April  11. 1988,  that  parts  of  the 
request  could  not  be  classified  as 
recodification  of  existing  regulations  nor 
could  all  the  regulations  be  properly 
included  in  the  SIP.  EPA  identified  those 
sections  that  the  State  should  resubmit 
in  a  separate  SIP  revision  request  or  that 
did  not  belong  in  the  SIP  (e.g.,  new 
source  performance  standards).  On  July 
21, 1988,  LDEQ  and  EPA  discussed  the 
April  letter,  and  EPA  agreed  to  expand 
the  rulemaking  to  more  than  a  strict 
recodification  of  the  existing  SIP.  On 
July  22, 1988,  EPA  sent  LDEQ  a  letter  to 
clarify  its  position.  EPA  sent  a  final 
letter  to  LDEQ  date  September  26, 198a 
asking  the  State  to  clarify  its  January 
request  In  a  letter  dated  October  4, 
1988,  the  Governor  revised  his  initial 
request  to  exclude  these  regulations: 
LAC:33:IIl:Chapters  21,  25,  29,  and  31, 
and  LAC:33:III:Section  6099  and  6100.  He 
also  noted  that  the  original  submittal 
erroneously  deleted  the  bottom  half  of 
LAC:33:III:Table  4  and  submitted  a 
corrected  copy  of  that  table. 

During  the  final  review  of  the  draft 
rulemaking  notice,  EPA  identified  three 
recodified  regulations  that  contained 
unacceptable  changes.  These 
regulations.  LAC:33:III:2305.C, 
2307.C.l.a,  and  2307.C.Za,  were 
reworded  to  refer  to  State  regulations 
that  are  not  and  will  not  be  a  part  of 
the  SIP.  When  EPA  approved  these 
regulations  originally,  the  State 
referenced  the  Code  of  Federal 
Regulations.  EPA  asked  LDEQ  to 
readopt  these  regulations  with  the 
original  wording.  LDEQ  agreed  to  do  so. 

Except  as  noted  above,  the 
recodification  makes  only  minor 


changes  at  most  For  example,  as  part  of 
the  recodification,  the  names  of  State 
offices  and  agencies  have  been  replaced 
throughout  the  regulations  with  the 
phrase  "administrative  authority"  This 
phrase  eliminates  the  need  to  amend 
regulations  whenever  the  names  of  the 
positions  or  agencies  are  changed  or 
eliminated.  For  example,  the  regulations 
no  longer  refer  to  the  defunct  Louisiana 
Environmental  Control  Commission 
(LECC).  Therefore,  the  State  eliminated 
the  definitions  of  "Commission"  and 
"Assistant  Secretary"  to  add  a  new 
term;  "administrative  authority."  Also, 
wherever  the  term  "administrative 
authority"  appears  with  an  asterisk  (') 
in  the  regulations,  the  reader  should 
note  that  the  Administrator  of  EPA  must 
also  concur  before  "any  alternative  or 
equivalent  test  methods,  waivers, 
monitoring  methods,  testing  and 
monitoring  procedures,  customized  or 
correction  factors,  and  alternative  to 
any  design,  equipment  work  practices 
or  operational  standards  *  *  *  become 
effective." 

Some  other  changes  included  revising 
all  internal  references  to  adhere  to  the 
new  code,  deleting  obsolete  terms,  and 
consolidating  repetitive  regulations.  In 
addition  to  the  recodification,  the  State 
requested  that  EPA  approve  its  Division 
Source  Test  Manual  (LAC:33: 
nirChapters  6a  61,  and  63)  as  part  of  lU 
SIP.  Later,  when  the  Governor  modified 
his  request  to  exclude 
LAC:33:ni:Sections  6099  and  6100.  he 
effectively  withdrew  Chapter  61. 
because  this  chapter  only  consisted  of 
section  6100.  EPA  agreed  to  approve  the 
remaining  test  methods,  because  they 
are  identical  to  the  test  methods  in  40 
CFR  Parts  60  and  61. 

Rather  than  recoimt  the  many  changes 
here,  the  Agency  prepared  Table  A  to 
compare  the  existing  SIP  regulations  to 
the  proposed  regulations  under  the 
recodification.  EPA  also  prepared  Table 
B  to  show  those  regulations  being 
deleted  for  obsolescence.  Finally.  Table 
C  identifies  the  regulations  that  are  new 
to  the  SIP.  These  regulations  include 
definitions,  test  methods,  and 
administrative  procedures.  Because 
these  new  rules  are  either  identical  to 
existing  federal  rules  or  are 
administrative,  EPA  is  approving  them 
without  prior  notice.  These  tables  are 
printed  below. 


Table  A.- 

-Recodified  Louisiana  Air  Ouauty  Regulations 

New  Coda 

Trtta 

OWCode 

Tida  33. 

Fnytmnmemal  Quality 

PvlIU 

Air 
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Table  A  ^Recodified  Louisiana  Air  OuALmr-  Regch>tkxs — Continued 
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506  A  4  a... 
506  A  4  b... 
506  A  5  .... 


Table  A.— Recodified  Louisiana  A*r  Quautv  Regulations— Continueci 


TWe 


Old  Code 


romments 


"Hydrocartxxi" _ |  4  32 


"Imparment  of  Vtaibmy".. 
"Imnerator" . 
"InslaBation" . 

TeBk-  

"Ught^July  Truck" 


"Low  Organ*  Solvent  Coating  (LOSC)" 

"Mlcrogramt  per  Cubic  Meter  (>ig/m*3)" 

"Modtficatwn" 

••Multiple  Chamber  Indnerator" 

"Natural  Fmh  Hardwood  Plywood  Panels" 

"NowSouree" 

••NftTK  Add  Production  Unit" „ 

"Nitrogen  Oxklet"._ „ 

"Nusance" _ „ 

•Opacrty" 

"Organic  Solvenl«"_ 

•"Oirtdoor  Bumng  (Opan  Burwng) " 

"PPU  by  Voli«na"._ 

"Pachagng  Rotogravure  Pnrtrig" _ 

"Partideboartf 

■Partcuiaia  Maoar" 

"PanaVatng  Prana  Coat" 

"Person" „ 449 

"Petroleum  Refinery" 4.90 

"PharrT»ace»*cal  Manuiactuhng  Facility" ]  4.103 

"Photocharracal  QMdant" 4  4.50  .„ 

"Potymar  Manutactunng  Industry" 

"Portland  Cantant  Plart" „ 

"Pramaaa" 

"Rnmw" __ _ 

■'Pnmar.Sor1acar" 


4.34... 
4J5... 
4J6... 
4.141. 
4.88... 
4  115„ 


Unchangad 
Unchanged 
Unchanged 
UrK:hanged 
Unchangad 
Urvjhangad 
Unchangad 


<  37 „ Unchanged 

^•38 ..- „.|  unchwiged 

4.39 _ 

4.113 _ _ 

4.40 _ _ _ 


4.41  .... 
442 
4.43.  . 
4  44 .... 
4.45  _.. 
4.46... 
4.51 .... 
4.99  — 
4.104.. 
4.47  _. 
4.84.... 


Unchangad 
Urx:hangad 


4.138 

4.48 

4.52 

4.89- 

4.90... 

4.111 

4.53. 


"Procaaa  Height" 

•Prodydwn  Equpmant  Exfiaust  System'    ..._.i  4  100 

•Property" ;  4^  _._ 

■Publtoafcon  Rotogravure  Pnntmg" J  4.1000. 

"Public  Njeancc" _ '  4.55 

■Refuse" _ _ ]  4.56 

"Rmglemann  Smolie  Chart" _...{  4  57 

'Rubbish' _ __ 

Smoke" _ _ 

"Soiling  lndaK"._ !'._  ~_ 

"Sourca ".-.-_ 

•Stack  or  Chimney" 

'Standard  Cond*on" 

■  Slate" 


•  Submerged  Fa  Pipa" 

"Sultatior  Rate" _ 

"Sulphi*  Compounds" „ 

"Sulphur  Oonde  (S02)" _ 

"Sulphur  Tnonde  (S03)   

"SoMunc  Add  (H2S04)' _ 

Sotfuric  Aod  ProducHon  Uriit" 

"Suspended  Particulate  Metier" 

Synthetic  Orgarac  Chemical  Manufacturing  Irv 

dostry" 

■  Thir  ParticJeboard" 

"Topcoat" „.„ 

Transfer  EWioericy" 

"UrxJesiratJte  Levets" 

Upunrx)  Laval "      _ „ 

"Variance" „ _. 

'Volatile  Organic  Compounds"  1 

"Waste  Clasailicatior'  „ 

"Weak  Nrtnc  Aod  (HN03)" 

NotrficatKXi  and  Procedures  for  Unaottiornwd  Dis- 
charges 

Permit  Procedures 

Auttxxify  

Interstate  PoUulion 

For  Emissions  Below  PSD  de  minimis  Levels 

Flequirerr>ent8  for  Preconstruction  Permit 


4  58 

4.59. 

4.60. 

4.61 .. 

4.62  „ 

4.63.. 

4.64.. 

4.65.. 

466.. 

4.67.. 


.;  Unc^vngad 
!  Undianged 

.<  Unchangad 
.1  Unchanged 
.  Unchanged 
.1  Unchanged 

Unchanged 
.1  unchanged 

.1  OKaopmved  on  3/28/79  arwl  not  approwec  here. 
.1  Unchanged. 
.  Unchangad 
.  Unchanged 
.t  Unchanged. 
.;  Unchangad 
.'  Unchangad 
.:  Unchanged 
.•  Urtchanged 
.!  Unchanged 
.  Urtchanged 
.1  Unchanged 
.1  UrxsTtanged 
.j  Unchanged 
.|  Unchanged 
i  Unchanged 
I  Unchanged 
j  Unchanged 
I  Urichangea 
I  Unchanged 
j  Unct^anged 
'■  Unchanged 

Unchanged 
'.  Unchanged 

i  U^lc^.a^ged  "^ 

'  U-r^hanged 
j  Ur^changed 
;  Uncha'''9ed 
I  L<n,:;narKied 


4.68 1  Uricna'iged 

4.60 „ Unchanged 

4.70 _ „.  Unchanged 

4.71 _ I  Unchanged 

DtsaccKovec! 


Un.;'.anoed 
Unchanged 
Urv;har,gecl 
See  sedior 

Unchanged 
Uficharxjed 
Uncha'xjec! 
Uncha  r>9et) 
Uncha.'ged 


O""  3  ?8  "^9  and  no:  appr-vf^c  '>*r"- 


CO^Tvnents 


6.0 ._ 
6.11. 


61,  1  1_.. 
61,  t  2  .. 
6.1.5,  I  1. 
61.5,  12., 
61.5,  I  2  part  A. 
61.5.  I  2  part  B.. 
61.5.  f3._- 


See  sectKXi  1O1  comments. 
See  sectiori  101  comments. 

See  sector.  lOl   COrrtrr>cnis 

Unchanged 

Unchangad 

See  sectwh  I0i  comments 

See  section  101  oomments 

Unchanged 

See  section  1O1  commerrts 
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NwrCod* 


vy,  8 
vr,  a  ' 

V»B2 

v>5  t: 
^o^o 

406F 
"SOftF 
V»F  1 

SOSM 

V»M  ! 

506M2 

506H3 

W6H4 

W6M5 

i06M8 

V»H  ? 
S0AH8 


5061  .... 

5061? 
50613 
50614 

506J 
506J  1 

506J2 
i06J3 

506  J  « 
505K 
506R  I 
506K  1  I 
W6K  1  I 
506R  1  ( 
506K  1  < 
506K? 
509K  3 
V)6L 
V»L  1 
SMI  2 
50ftL  3 
V»  L  4 
■SO^U 
V)6  U  I 

V); 

509 

50«  A 

VX*  A  s 
WOA? 


Table  A  — Recocmfied  Louisiana  Air  Quality  Regulations — Continued 

C*j  Code 


9787 


T«» 


N«»Code 


Provmon*    lew    I  i«rnp«)or«    and    L^«rt*c«»oo    o( 

Approval 


e  1 

a  ' 


I  1 

1  2 


FV'Titts  lor   Storaga    TarM   U41V  Cm  Cirantad   tTy 

tha  AdrmrmtraBwa  Authority 
DapartrrwrK  ^<aa  (Tw  Poww  to  Pfotti*  Conatnx 

•on 
NoMicaduri  ol  Cftanga  o«  0»»nTiln>  RaqLvad 
MkilVt*  f^txttm  Pwrnn _ 


fVo*aaa«jna<  Engna«  Raqulrad 

Parmi  naquaat  (raporQ  ConHnW     . 

Oaacnpttor  a<  Propoaad  Action 

Uxatton  %4tf> 

Omb  or  Eiraaamr  Souroaa  Raqiw] 

>nA:Ma  Atatanwn 

9Ma  Enact  or  Ac  QuMty 

Adnw«a«ra»>«    Autmnty    can    Raquira    DMaMO 

Afi«Mnl  Aa  Ana^aM. 

Oth«  Pwla^il  Data    _. 

LAf  R  Hwyjrad  m  Nonanammani  A/aaa.  Car««|. 

caaon  al  Othar  Mafor  Sot«oa  Gomptanca  P)«- 

qtarad 
Puoac  Co«Timant  Prowtawna    


b  •  1 

8  1  4 
«  1  8 
8  18   11 

•lX 


«34 

835 


'J 


eA7. 

638 


•A. 


M(1)_ 


VvW«:m  for  Sitm  Praparaiion 


R»HK:jilion  c*  Portabta  f 


Tamporary  F»»mptlon  for  Taaang 


6e<3) 

6  8(4) 
•.7  ... 
&7.  f 
«T  I 
67  1 
67  I 
68 

aAi 


-  M(3). 


&8  (4)    . 

68    1  2 


ContittartHM  iritoTT'iatKio  .„ 

[>at*)«or»  (it  oaaaafwd  or  CorrManiiai  iofrvma 

Hon  No<  H«qur»d 
Notrtteanor  M«quiriii1  (tor  t  irmiof  H«duitKvil 
Prawanttor  erf  Signrficant  [latanoriBtir 
AfuxiLaMity     _ „ 


Vtuai  t  nvaavxia 
t>af1  1 


AtVTT(f-*talritlv«  Aiittxxlty 


Ajiowafcta  t  migsiona" 

Pari  ' 

Pan  2 


p. 


I 


HjiainKi  A/«a",__. 
Pan  •■ 
Part  / 

haaaaiw  1  4-»x-«inir 
Part  1 
S«jt)p«n  * 

SotHWi  b 

Pan  2  

Sutiprvi  a    _ 

Subp^i  D 

OaaaHna  Oata" 


68 
69 
6  9 
6  9 
69 
89 

6  4 

«  5 

90.). 


1  3 

1  1 

1? 
1  3 
14 


m.^^u 


•01(7) 

902 

9C^  2(201 
9C  2(2<.h 
9C2(20»i 
9C  2{2Q\m 
90  2t2') 
90  2(26) 
90  2(2*1- 
90  2(2«<)« 
90  2H6. 
90  2(16). 
90  21 '60 
9C  2('6|i» 
90  2(1S) 
90?(i5>- 
90  21151.  ... 
90  2(13)  ... 
90  2(13).  ._ 
90  2(13).  (•)- 
90  2113lKt» 
90  2(13)1 
90  2(  1 3Ma)  - 
90  2(lJ)a(b>_ 
90  21 '4)      ,_ 


Commantt 


Saa  lacticxi  1O1  comments 
Saa  taction  101  cximmanta 


S««  aection  1 0 1  comment* 

Sea  sac«on  tOl  corrvnenta 

Unchangad 

Saa  aaclMn  101  c»mment» 

Uncfwnger) 

Unctiangad 

Urx^ftangad 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Saa  taction  1O1  oorrwnentB. 

Urv::hanged 

See  taction  1  uj»i»'wi^ 


Uncfianged. 

See  tacton  101  usmrmm 

Sae  aacton  101  cormanla 

Saa  tacion  IOI  oowwierttt 

Saa  aacmn  IOI  cornmarM 

OM^jprowad  on  3/26/  79  anti  not  approved  r>er8 

9«a«ac«on  SOSJ  co«Twnaf<» 

Saa  aactton  505J  corTwnenta 

Saa  tactton  SO&J  oonnhantt 

See  tactwn  505  J  oommantt 

Saa  aacaon  101 

Ur«chwigad 

Urichanged 

Unchanged 

Unchanged 

Unchanged 

Urx::hanged 

Diaapprovad  on  3/20/^  and  no4  approved  her« 

Saa  tecnon  505  L  comments 

See  aecbor  506  L  oommants 

Sae  tectior  505  L  comrrients 

Sae  terfion  505  L  conxnenta 

The   oord     tecrot     is   reoiaced   »»nh   t^e   •wxrt 

proprietary  ' 
S»e  tertion  1O1  oornmwris 

Urchanged 
Uncharigad 
Unchanged 
Unchanged 
Unchanged 
Unchanged 
Unchwiged 
Unchenged 
U'x:h*iged 
LInchanged 
Unchanged 
Urchanged 
Unchanged 
Unchanged 
Unchanged 
Oicharvwl 
Unchanged 
Unchanged 
Unchanged 
Unchanged 
Unchanged 
Unchwiged 
(Jnchangad 
Unchanged 
Urvhangad 
l>nchanged 
Unchanged 


lABLi  A.— RECODIFIED  LOUISIANA  AlR  OUAUTY  REGULATIONS— Continued 


Title 


Old  Code 


Pan  1     

Part  2   , 

Part  3     „ 

SUxjart  a.. 

Subpwtb 


"Begin  Aculal  CJonstnjclion ".. 


90.2(14)L 

902(14)* 

90.2<14)iii 

90.2(1 4)ii(a). 

90.2(1 4)ii(b) 

90^(11) 


Comments 


"Best  Available  Control  Technology  (BACT)" ,  90^(i2) 

P"^  ^ i  90.2(12)  %V. 

''■^  2  1  90^12)  f  2 

"Best  Availabte  Retrotlt  Technology  (SAHT)" j  90.2(28) 

'Bu**ng.  StruouTB.  Facility,  or  Installation" .j  90^6) 

"Commence" 90.2(9)_.. 

P"rt  1  ,90-2(9)1 

Pa«  2 I  90.2<9)* 

"Complete" _ ]  90.2(21) 

"Construction" _ ,  90.2(8) _.. 

"Emissions  Unit" _ _ |  90.2(7) 

"Exwtmg  Stafeonary  Faoilrty" _ _ J  90.2(29) 

"Federal  Oms  I  Araa" _^  90.2(30) 

"Federal  Land  Managar" _ ..j  90.2(23) 

"Rxed  CapNol  Coat". _ |  90.2(31) 

"Fugrtive  Enwaiona" „ 90.2(19) .._ 

"In  Existanoa" _ 90.2(32)  _ 

"In  Operation" |  90.2(34) ... 

"IndMn  (sowamng  Body" _. 

"Indian  Reaarvalion"  ._ 

"Innoirative  Control  Technology" 

"Installation" „ _... 

"Integral  Viata" 

•Maior  ModMcaiion"  _..._ 

Part  1 _ 

Part  2  .  _ _. 

Parts _ „ _ 

Subpart  a .._ _. _ _ _ 


90.2(25) 

90.2(24) 

90.2(18) 

90.2(33) 

90.2(35) 

90.2(2) 

90.2(2)1 -.. 

90.2(2)* ._ 

90.2(2p 

,  _  ,  «0.«2P(a> 

Si*pert  b _ „.|  90.2(2)a(W 

S<*P«t  c ..._ _ _ __ j  90.2(2)810.-.. 

S**P"rt  d _ _ _ — j  90.2(2)B(d>_.. 

S**P*1  •  •  - - .J  90.2(2)B(e)._.. 

Co"<*»on  1 j  90.2(2)a(e)1  .. 

Conmon  2  .._ „ _. !  90.2(2)B(a)2  .. 

Su»)P*1f „. - -.j  90.2(2P(f)- 


.:  Unchanged 

Unchanged 

.'  UfKhanged 

.1  Unchenged 

.1  Unchanged 

.!  Unchanged 

Unchanged 

Unchanged 

UfKhanged 

UrKhanged 

Linchangad 

'  Unchanged 

'  Unchanged 

i  Unchanged 

I  Urtchanged 

;  Unchanged 

I  Unchanged 

i  Unchanged 

I  Unchanged 

:  Unchvtged 

<  Unchwiged 

i  Unchanged 

Unchanged 

Unchanged 

Unchanged. 

Unchanged 

Unchanged 

'  Unchanged. 

i  Unchanged 

i  UrKhanged 


Subpartg. 


"Maior  Statnnary  Source" „ 90.2(1) 


90.2(Zma- 


90.2(1)1... 
90.2(1)*... 
90.2(ip.. 
90.2(1)iy.. 
90.2(36) .. 
90.2(37) .. 
90.2(10)  . 


Part  1 

Part  2 ....'Z.Il 

Parts _ 

Part  4  _ 

"Mandatory  Ctaas  I  Federal  Area" 

"Natural  CondMons" 

"Necessary  Preoonalnjction  Approvals  or  Per- 
mits" 

"Net  Emissions  Increase". ..._ 

Part  1  _ 

S**P«rt  a _ „ 4  90.2<S)i(a) .. 

S«Apart  b „.„ _  90.2{3)i(b) .. 

Part  2 „ „ _....;  90.2(3)1 

Subpart  a _ |  90.2(3)iKa) . 

S'*P«rt  b _ _ J  90.2(3)«ft)) . 


90.2(3) _.. 


Pwt3. 
Part4. 

Parts. 


90.2(3)ii .. 
90.2(3)iv.. 
90.2(3)v.. 


P»"  6       I  90.2(3>vi.. 


Subpart  a 

Subpart  b 

Subpart  c 

Part  7 

"Potential  to  Emit" 

"Reasonably  Attnbulable" 

"Reconstruction" 

Secondary  Emsaions"-.... 

Part  1 

Part  2  

"Significant" 

Part  1 

Part  2 _.._ 

Part  S 

"Signifcant  ImpalrTnanI ' ... 
"Stationary  Souroa" 


Visibility  Impavmam" 


90.2(3)«n(a) . 
90.2(3)vi(b) . 
90.2(3)vi(c) . 

90.2(3)v» 

90.2(4) 

90.2(38)  

90.2(39) ..... 

90.2(17), 

90.2(1 7>...__ 
90.2(1 7)».._.. 

90.2(22) 

90.2(22)i. .... 
90.2(22)*. ._. 

90.2(22)81 

90.2(40) . 

90.2(5)..- 

90.2(41) 


.1  Unchanged 
..i  Unchanged 
..'  Unchanged 
..|  Unchanged 
...  Unchwiged 
..|  Urtchanged 
J  UnchM«gad 
.'  Owhanged 
.  Unchanged 
..  Unchanged 
.'  Unchanged 
.  Unchwigad 
H  Unchanged 
-i  Urx^hangad 
.,  UrKhanged 
..  Urx^hanged 
.,  Linchanged 
.'  UrKhanged 
.:  iinchangea 
I 

■i  Unchanged 
.i 

.1  Unchanged 

.;  Unchanged 

.'  Unchanged 

.{  Unchanged 

<  Unchartged 

..  Urx^hanged 

!  UrK:hanged 

■  Unchanged 

'  Unchanged 

(  Unchanged 

'  UrMhanged 

I  Unchanged 

I  Urx^hanged 

,  Unchanged 

;  Unchanged 

I  Unchanged 

I  Unchanged 

I  Unchanged 

Umhenged 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

UrK^hanged 


hajia 
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Naw  Cod* 


TIM 


cm  Cods 


Tatx*  A. 

soec . 
vwai 

vie  0  2 „ 

toe  (.  .1  ■  1 
v:«  D 

50«E 

«»E1 

«»EJ 


W8F  I 
W8F  1 

V»F   I 

y»Mi  _ 
WOH  *  a 

"iOOl 


■•V««>il<t> 
ATM 

TatM  A 

Ar«a  ClamAcMnn 


Ar>y    Uandalory    On*    I    r«(Mra< 


90  2\*3). 


d 


AlwtjwiK  Air  inciwnants 
Afnbmm  A»  (j 


Eactuanna  Hom  incramarM  ConaKT\p*on 


Ti 

•OS 

90  3(1) 

90  3(2) 

90  3(3) 

90  3(3)l 

g0  3<3WaJ 

90  4 

90  5     

90  5(1) 

90  5(2) 

90  6     


Stac*  Hai^^itt.. 


=1- 


o<  Usfof  Siionfv  Sotfcaa  and  ktaM 
UodMcationa  A^itcaMRy  and  Eaan^aona 


90  6(1) 

90a<1)« 

906(1)* 
90  90  6(1)* 
90S(1)M 
90  7 

90  B      

90  8(1) 

90S(1)t 

90S(i)i 

90  8(2) 

90  9 


W»L\ 

•SO*  I  2 
V»  I  3 
•iOBI  4        — 
V»l4a      _ 

■iO«l4b 

«»i4bnxi 

50014c 

5oei4cK». 

508  I  5 

M»  IS 

50»  I  7 , 

500  1  8 
50«iaa     ^ 
WOlSb     ._ 

509  1  8  c  _ 
5O0J 
508J  1 
509  J  t 
509  J  ;■ 
508J  3 
509J4 

50eK 

50«K.1.. 

S0SIC2 

509.I 

500  M 

500  M  1  ... 
50014  I  a  . 
50eM  1  a.1.. 
500 M  ia«. 
500  M  1  b  .. 
50eM  1  c  . 
500  M  1  d  .. 
500  M  2  .. 
5O0M3  .. 
500  N 

5O0N  1  _ 
500  N  1  a  .. 
509  N  1  b  .. 
509  N  1  c  .. 
500  N  i  ... 
50»N2a  . 
5O0N2b 
5O0O 
500  O  1  .. 
500  0  2  .. 
5O0O3  .. 
50eO3a  . 
5O0O3b  . 
500  O  4  , 
5O0O5     .. 


::i 


Control  Tacfratovv  Btttumton- 


SourcM  Impact  AnilyM 


A«  QuMly  Modata 

fm  OuaMy  Antfywa 
^raapptcanon  Analyaia 


::.] 


Pbat  Conamxraon  MonMormQ 

Oparanon  at  MonNormg  StaMn. 
SoiMcm  mtormaaon _ 


AddRtonal  impaci  Ana«yaaa 


90  9(1) 

90M2i 

80.0(31 

•0J(4) 

•0«4)l 

g0.g(4)i 

9aM4)i(aHz).  g 

90»(4|« 

90  9(4)«  (and) 
909<5) 

90  9m 

90  9(7) 

soam 

90  9(8)1 

90  9(8)1 

90  9(B)« 

90  10         

90  10(10) 

90  10(1)  — 

90  10<2)  — 

90  lOa)      

90  10(4)      

90  11  

90  11(1) 

90  11(2) 

9012 

90.13 

90.13(1) 

9013(1)* 
9013(1)MJ 
90  13(l)m>) 
90  13(1)1 

90  ^^^^m ... 

90  13(1)1*  .. 
90  13(2)       . 

90  13<3)  

90  14   

90  14(1)      .. 

90  14(1)1 

90  ^M^n    .. 
90  14(1)*  ... 

90  14<2)  

90  14(2> 

90  \M7)» 

9015 _ 

90  15(1)  

90  15<2) 

90  15(31 
90  15(3)1    ... 
90  15(3)i 
90  15(4) 
90  15(5)  


Uncnan9«] 


Unc^anoad 
Unchangad 
Uncharvad 

Unctiangad 
Uncnangad 
UncTwigad 
.  Unchangad 
Uncttangad 
Uncnangad 
Unc^a^gad. 
Unchangad 
Unchwigad 
(Jncftangad 
Unctiangad 
Unchangad 
Unchangad. 
Unchangad. 
Unchangad 
Unchangad. 
Unchangad 
Unchangad 
Unchangad 
Unchangad. 
Unchangad 


Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 


Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 


Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 


Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchwigad 
Unchangad 


Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 


Unchangad 
Unchangad 
Unchwigad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 
Unchangad 


Convnsnks 
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Tabl£  a.— Recooired  Lxhjisjana  Air  Quality  Regulations— Continued 


NawCoda 


509.P 

509.P1..„ 
509.P.2„... 
509.P.3._.. 
500.P4..... 

509  0 

509  Q.1  .... 
509.Q.2 .... 
509  Q.2  a 
509Q.2i> 

509  Q.3 

509  Q.3.a . 


TWa 


Sourca  Inipacting  Fadaral  Claaa  I  Araaa^Addttion- 

al  Raquiramanta. 

Nottca  to  F«lara<  Land  lytenager»_._ 

Dtrm-ttvf»a  on  Air  Ouaity  Related  Vafciet 

ViaWlty  AnalyM _ 

Oaaa  I  Vanancei 

Put*;  Participation _.... 


509  Q.3.a>v«.. 

509.Q.4 

509.Q.5 „ 

509.Q  6 

509  Q.7 

509  0.8 

509  Q.ea 

509  aSJ) 

509R 

509.R.1  

509.R.2 

509.R.3 

50e.R.4 

509.S...._ 

509.S1 __ 

S09.S.2 _ 

509S.2.«... 

509.S.2J> 

509S.2X 

509  Sid 

50».S-2jJ>i_ 

509.8ia 

509  S.3 

509.SJJL _ 

509.S.3i> 

509.SJ.c.._ 

509.S.4 

Map 

0»(ltm  7 


701  ._. 
701>.. 
701  B.. 
701  C. 
701. D.. 
701. E.. 
701. F_ 
701  .G. 
701. H.. 
703..._ 

70 

707 


OtdCode 


90.16 

90.16(1).... 

90.16(2) _ 

90.16(3) 

90.16(4) 

90.17 

90.17(1) „. 

90.17(2). 


Unchanged 

Uncfwnged 

Unchanged. 
Unchanged 
Unchanged 
Urx^hangad 
Unchanged 
Unchanged. 
00.17(2)i _ „„ I  Unchwtged 


Corrvnants 


Sourse  Obligation.. 


Innowttiva  Ckxitrol  Tachnotogy  . 


Untitled  map  ol  Louisiana  air  control  re^ons.. 
Ambteni  Air  OMMy 


90.17(2)ii 

90.17(3) 

90.17(3)1 

90  17(3)1  (aHa) 

90.17(4) 

90,17(5) 

90.17(6) _ 

9017(7) 

90  17(8) 

90.17(8) 

90.17(8)* 

90.18 

90.18(1)  _..._ 

90.18(2) 

90.18(3) „. 

90.18(4) 

90.19...„ 

90.19(1)  _ 

90.19(2) „ 

90.19(2)L 

90.19(2)1 

90.19(2)i 

90.19(2)iv 

90.19(2)iv  •< 

9019(2)v 

90.19(3) 

90. 19(3)1 

90.19(3)« 

90.19(3)ii 

90.19(4) 

M^ 


709. 


Purpoee 

Gtnant _. 

Particutals  Matter  (Suspended  Particutates)" 

Siifw  Dioxide 

Carbon  Monoxide ._ „ 


Atmospheric  Oxidanls.. 
Nitrogen  Oxidea 


Scope. 


709.A.. 


709.B _ 

Table  1 

Table  la _.  . 

Tabia  2 _ 

Obiter  9 „.. 

901 

903 

906  ..„ 

907  ._ _ 

907>.. 
907.B„ 


Standards „ „ 

Degradation  o<  Ambient  Air  Having  Higher  Q|]e«ty 
than  Set  Forth  in  these  Sections  Restricted 


Meaauremanl  cH  Concsntrations-Pwticulate 
Matter  (Suspended  Particulates),  Sulfur  Diox- 
ide. Carbon  MorxMde.  Atmospheric  Oxidants. 
Nitrogen  Oxides,  and  Lead 


Primary  Ambient  Air  Ouatty  Startdards 

S«xxidary  Ambient  Air  Quality  Standards 

Ambteni  Air— Methods  cH  Contaminant  Measure- 


8.1 .... 
9.1.1. 
12.1. 
13.1  _ 


15.1 _ 

16.1 .._ 

10.1.1 

9.1Z  13.2.  12.2,  16.2,  10.1.Z  15.2 1  This 


Unchanged 

Unchanged. 

Unchanged. 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Urwhanged 

Unchanged 

Unchanged 

UrK:hanged 

UrKhanged 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

UrKhar^jed 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Urfchar«ged 

Unchanged 

Unchangad 

Unchanged 

Unchanged 

Ttw  chapter  conaofedatea  the  aactions 

tional  Ambwnt  Air  Qutffy 
Standard*  (NAAOS)  in  the  oW  code 


on  Na- 


Unchanged 
Unchwiged 
Unchwiged 
(Reserved) 
Unchanged 
Unchanged 
Unchanged 
section 


consoldates    ffie    statemertts    ol 


8.4 ._ 
9.15, 


1i3.  101.5,  13.3.  15.3,  16.3. 


General  Regulations  on  Control  ol  Emissions  and 

Emission  StaiKlards. 

Purpose 

Scope „ ~'~ 

Control  Facilities  to  be  Instiled  «»hen  Feinibie""" 
Emission  Resulting  in  Undesireeble  Levels  Not 

Aiowed 


From  Reluee  Disposal  _ 


15.5,  16.5.  10.3.  9.4,  13.5,  12.5. 


15.5.1,  9.41,  13.5.1.  16.5.1.  12.5.1, 

10.3.1.. 
15.5i   16.5.2,  13.5.2,  9  4.2,  12.5.2, 

10.3.a 

Table  1 _ 

Table  la „ _ 

Tabled „ 


17.1 

17.2 

17.9,8.9... 
8.8 

8i  17  10. 
8  J 


scope  lor  each  ol  the  NAAOS 

Unchanged 

This  sectnn  cortsofedates  sectxyis  m  the  old 
code  thM  prohibit  the  degradabon  ol  air  havng 
a  hqher  quafety  than  set  tonh  by  the  stand- 
ards. 

Th«  secton  consolktataa  the  statements  cvi 
measurement  and  methodology  ol  m  guafefy 
standards  n  the  old  code. 

See  section  709  comments. 

See  section  709  comments. 

Unchartged. 
Unchanged 
Unchanged. 


Unchanged. 
Unchangad 
Conaofedales  statements  in  old  coda 

Unchanged 

ConaoKdatee  statements  from  old  code. 
Urx^hanged 
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f  ABLE  A  -RECOOtFiED  LOUISIANA  AiR  QUALITY  Reoulatkjns— Continued 

I  OW  Cod*  I 


rm 


Commgnrt 


*1« 

9'  ' 

«■  1 

■i  ":     * 

»'4S 

•  '5C 

9140 

9'4E 

9" 

917  A 

9178 

9<8 

923 

924 

i2'>  A  , 

92V  A 


92«B  .. 

n  0 1 

1  10'   A 

1)01  8... 


tK»  .. . 

1108  A 

noea 
tio»c 


»— I 


.!>«•  uti  V -< xi*«l«» ••on  ._    •    . 

Vi 


t  4 

.1  8  6.  17  4.. 
(  17  5 

•7« 


Mau  crmssar  R«M  \^A3r*o>  Plan. — 


8 


17  15 


ConaoMat**  •«aiar>i#nt»  fccKn  o«  cooe 

uncnanqad 

unciiaogao 

^ncrvar'qBO 

jncnangao 

Saa  lacoori  >0i  conKii«'>ii 

onci^anQwO 

^Dcrvangao 

oncfianoad 

S4M  IMCtlOr. 

.  oncnangaO 
cxioaoMatea 
UncTiangad 


,*.KTMT^«KHfc 


wammerns    iKiOe  «^  ifw  o"0  corte 


17  16,11 
17  le.  12 

17  11 


S«a  section 
S«a  taction 
lJnc^anoaa 


101 

ic 


convnents 
comment* 


B« 


i  * 


'64  1 


'44  I 


Coot'Oi  o'  f  1 1  — :in*  o«  SmoAa  

■"oftrix  cV  An  Poduaon  Irotri  SmoM 

pLTDoaa  I  .1....— ... 

-onoo*  o<  SnxjAa  

imt>«irm«KiI  i><   W<a«>«(>  Or  c>\ito*c  Road*  Prtyi*!! 

•d 
■wTx»«  ''nm  Fianng  Shan  ba  to  Oa(*a»  tnan  No 

1  MmgtMmann 
t  lamption* 

.ont;!3l  o*  Air  Po**on  Irom  OutdOC  Burning 

Purtxiaa  

Outcvx*  BofTmg  PtofKmad 


14      '3  4, 

\2*2 


■442     1642. 


ia.0.. 
i$.i.. 

185 

183 

'84 

11  0 

11. 1_ 

U2. 

11  3 


Uropa  priraaa  afcova  wmch  bmrta  tfie  arroent  a* 
«  harab>  dadvad  lo  be  ur^accaptatxe  and 
rsQiwea  a«  poMution  coniiol  measures  and 
tna  tecond  •enterice  o<  Section  8  4  ot  the  old 
coda  Aiao  conaoteMte*  the  sUlementa  made 
r  the  o»«ar  aacnons  o<  ttie  o«  code  Ualad 

Ccinantrtatea  tfia  lUlements  made  rriade  m  the 
oW  code  on  prohiCiited  acuvrtiea 

Unchanged 
Lmchanged 
Unchanged 
Unchanged 

Saa  taction  >01  comment* 


1109  C  ' 

iioec  2 

1 1 09  C  .1 
1109(~  4 
tlO«C  4 
1 1  OB  C  8 

iioec  ' 

n09C8 

1109  0  sa^ 

M09C9 

iiO«C8a-c.. 
1109C  10  ..._ 

noociOA« 

IKMC  \\ 


MOOD     . 
I  »<»£.. 

1111 

1  1  1  I  A 

m  1  B 
1 11 1  B  1 
11119  2 

line      

ChV*^  13 

SutKhaptar  A. 

1301 

1301  A 

1301  B 

1303 

1303A 

I303B 

1306 

1306A 

130eA  1 

130AA2 

t306A3. 


Spacal  9i>— nna  Acprovatite  tor  E«emption  tjy 
»w  Admmalraawa  Authomy  Pnor  to  inmation  o< 
Bummg  OparalKxt 

Tfa«*c  Hazarda  PToh*)«ed 

twckmon  trom  Afvacation  o(  lh«  Section 

ExcAjann  

Vanartce 
Unpo(MM*ad  Afaaa 


1 1  3  iCHaHcy... 

113  11 


water  Vapor 

ErraaMon  Standards  ky  Partlaiata  MaOai. 

General  -  


Ernaann  Standarda  tar  Particulala  Ualtar . 

P\*poee 

Soopa  .    - 

Prowtann  Giovemng  SpacBIc  ActMliaa  

Tcwic  Subatanoaa — 

ImpMrmenI  ol  MMbMy 

Conaot  at  FuM*  '  E'W"'^ 


11  4 

115 

1«.7..„ 

ia.e.1  - 


16ft2W 
18  6  2(bl 
16.8J  — 


tao. 


19.1  _ 

azt. 
ax2. 


Saa  tacAon 
Unchanged 
UrKiiangad 
Unchartgad 
Unchanged. 

UrKhanged 
Unchanged 
Unchanged 
Unchanged. 
Unchwiged 
Unchanged. 
Unchanged 
Unchanged 
Unchanged. 
Unchanged 
Urx^hanged 
Unchanged 
Unchanged 
Saa  aacoon 


Uncfianged 
Unchanged 
Unchangwl 
UnchMigad 
Unchanged 
Unchanged 
Unchanged 
See  lection 


101  oornmenta 


101  comments 


101  comments 


1 


__,  19  3. 

....  19JW.- 

J  lajto- 


Unchenged 
Unchanged 
Unchanged 

Unchanged. 
Unchanged. 

Unchanged. 

Unchanged. 
Unchanged 
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Table  A.— Recodired  Louisiana  Air  Quality  Regulations— Continued 


NawCode 


1306.A.4.. 


1306A5 

1306X6 

1306.A.7 

1308 

'309A j  M«hod.. 

1305  B Calibration  Raquired  . 

Sobchaplar  B 

1311 _ 


Title 


Maaturartient  ol  Concantralion. 


1311.A 

1311  B 

1311  C 

1311  D 

1311  E 

1311  F 


Fluid  Catalytic  Cracidng  Units 

EmiMion  Limits-Including  Fluid  Catalytic  Crackino 
Units. 


1311  G 

Subchapter  C. 

1313 

1313> 

1313  B 

1313.C 

1315 


1317 

1317.A.. 
'317.8.. 


Subchapter  0 

1319 

1319.A 

1319  B 

1319  C 


1319D.. 


1319E  ... 

1319.F 

1319F1.. 
1319F.2,. 
1319.F.3.. 
1319  G... 


1319  H. 


Subchapter  E 

1321 


Chapter  15 . 
1501 


Variances _ 

Fuel  Burning  Equipment 

Ernsskxi  from  Fuel  Bummg  Equ^)ment 

Purpoaa „ 

Scope- 

Lirratations 

More  Stringent  Regulations  may  be  Prescribed  H 
Particulates  are  Toxic 

Exclusions 

Whan  Variance  is  Grwrted 

Applicant  ShaN  Furnish  the  Department  ol  Envi- 
ronmemal  OuaHty. 

Refuse  Incinerttors 

Refuse  Indnerators 

Purpose 

Scope _ 

Determwiation  of  Incinerator  Maximum  Bummg 
Capacity 

AD  Irxarteratora  Must  be  Approved  Prior  to  Instal- 
lation. 

Alloi«fable  EmBsion  from  incinerator 

Restriction  on  Emasions 


1503 

1503A.. 
1503B.. 
1503C. 


Disposal  of  Particulate  Matter  and/or  Suspended 

Paniculate  Matter 
All  Incinerator  Eqwpment  to  be  Kept  m  Good 

Wortang  Condition. 

Leadened  Particulate  Matter 

EmissKXi    Standards    (or    Leadened    Particuiate 

Matter 

Emwsion  Standards  for  Sulfur  Dwxide 

Degradation  of  Existing  Emission  OuaWy  Restnct- 

ed 

Emssion  Linitations 

Sulfunc  Add  Plants  New  and  Existing 

Sulfur  Recovery  Plants — New 


1503D „ 

1503  0  1 

1503  D  2 

1505 „ 

1507 .„ 

1507  A Stan-Up  provisions 

1507  A.  1 , 

1 507  A.2 

1507  8 

1507  8.1 

1507  8.2 -.. „.. 

1509 

Chapter  17 


All  Other  Sources— New  and  Existing  not  Else- 
wfiere  Oncussed. 

Measurement  of  Concentrations 

Analytical  methods 

Calibration  of  Equipment  Requred 

VariarMDes „ 

Exceptions. 


Subchapter  A. 

1701 


Subchapter  B 

1703 

Subchapter  C 

1706 

Chapter  19 

TaWe  8 

ChiVMer  23 


Ovkne  Operating  Adfustments 


Reduced  Suffur  Compounds  (New  Source) 

Control  of  Emissions  of  Cartxyi  Monoxide  (New 

Sources) 

General 

Degradation  of  Exwtmg  Emission  Quality  Restnd- 

ed. 

Ferrous  Metal  Ennsswns 

Ferrous  Metal  Emissions 

Petroleum  Refinery  Emissions „ 

Petroleum  Refinery  Emissnns 

Control  of  Emwsion  of  Nitrogen  Oxides 

TaWe  6 

Control  of  Emissnns  for  Specific  Industhes.- 


Old  Code 


-t- 


Comments 


19.3(d) 

19.3(e) 

19.3(f) 

19.3(fl) 

19.7 

19.7.1 

19.7.2 


19  4... 
19.5.... 
19.5.1, 
19.5.1, 
19.5.1. 
19.5.1. 
19.5.2. 


12 „... 

13.. „._ 

f  4 I  Unchanged 

- ;  Ufx:hanged 


unchanged 
Uncfwngea 
Uncfianged 
Urwfianged 
UfK^ianged 
Unchanged 
Unchanoeo 


Unchanged 

Unchanged 
UrK:hanged 
Unchanged 
UrK^tanged 


21.0 

21.1 

21.2 

21.3 

21.6,  21.6.1. 


9.3 .... 
9.3.1 . 
9  3.2 


Uncfianged 
Unchanged 
Uncftanged 
Urx:hanged. 
The  new  regulation  combmas 

from  the  old  code 
Unchanged 
Uncfianged 
Uncfianged 


statements 


20.0. 
20.1. 
20.2. 
20.3. 

20  4 


20  5  ... 
20.6... 
20.6.1. 
20.6.2. 
20.6.3. 
20.7 


20.8. 


1 9.0A _ „ Unchanged 


Uncftanged 
Unchariged 
Unchanged 
Uncfianged 

Urx:fiangee 

Urx:hanged 
Uncfianged 
Unchanged 
Unchanged 
Unchanged 
Unchanged 

Unchanged 


24.0... 
24.5 ._ 


24  7.2.. 
24.7.3.. 
24.7.4.. 

24.6 

24.6.1 .. 

24.6.2.. 

24J._.. 

24.9..... 

24.9.1 .. 

24.9.1, 

2491, 

24.9.2 

249.2. 

24.9.2, 

24  7.1. 


II. 
12.. 

rr 

I  2 


Unchanged 
Unchanged 


Unctiangeo 
Unchanged 
Ufx^fianged 

Unchanged 
Unchanged 
Urx^hanged 
Unchanged 
Unchanged 
Unctwnged 
Unchanged 
Unchanged 
Unchanged 
Unchanged 
Unchanged 
Uncf«nged 


25.0 „ Unchanged 


25.5 


2S.6.1. 


25.6.2... 
Tables.. 


Unchanged 


Unchanged 

Unchanged. 
(Reserved.) 
Unchanged 


t7«2 
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Tabce  a     RECXX)tFi€D  LOUISIANA  AiR  OuALfTY  Reouvatk)ns— Continued 

0»dCo<J« 


TV* 


r»i  A      

noi  B 

?301  C         

?30'  D  

?301  D  1 
2301  D  1  ft-d 

2301  0  2 

MOl  D3    

nOI  D3« 

2301  D3«.i.-*».. 

2301  030 

2301  D3c 

2301  0  3(1.._ 

2301  D3«. 
2301  D3  I 

2301  0  39  

2301  D  3h. 

2301  D3i 

2301  0  4 

7301  D4« 
2301  D4»i  ^ 
SubcfvpMr  a 
2303  


CharrmM  Woodpu^jmg  indutwy „ 

Cor*n<  al  En—tima  »om  (ha  C»»»m(ca(  Woo<5- 
pu«>vig  mdmrr 

Scop*     .„ ■ I     I. 


Pwntoutmm  tmm—orm- 


SumiT  OxidM 

Tot*  »»i%jomS  SuBur  ChMmm 


n  0    

23  1       

232      

23  3 

23  4 

23  4  1 

234  1(l>  »4| 

23.4  J 

a.o 

fS.4  3(1)  .. 
2343(1k*-d 
23  4  3  (2) 
23  4  3  (3) 
23  4  1(4)  .. 
23  4  3(5)  .. 
23  4  3  («)       . 


Convnanla 


Compifw 
OpK«y  imtamn 

Compaant-a 


2303  A       

2303  B 

2303  C        

2303 C  ^     

2303  L  2 

2303  V    J 

2303  D        

2303  O  1 

2303  D  '  a 

2303  D  1  b 
2303D  1  bL  4 

2303  D  2      . 

2303  V  2  a 

2303  026 
2303  0  2  5.    4 
2303  D  3    

2303  0  4 
2303f 

2303  t   1        

2303^ 
2303F  ' 
2303  f  1  a.. 
2303  F  1  b.. 
2303  y  \  c 
2303  F   1  d.. 
2303  f  2    ... 
23030 
2303  C.  1 
2303u2 
2303  G  3 
Subcf>aplarC. 
2306 


2306  A 
2306  a 
2306  I 


AJurwxjm  Plant! ~ 

Slandarcta  in  HoroonM  Slud  ScKlartMrg  Pnmar> 

Aluminum  PWitt  and  PrabaAa  Pnmary  AJun» 

num  Plarna. 

Kgpoaa  

Scop* 


234  3  1 
234  32 
23.4  3  3 


Unchvivad 

Unchangad 
Oocftangad 
Unchangad 
Unctwnoad 
Unctwngad. 
Uncfianoad 
Uncharvad 
Unchangad 
Unchangad 
Uncfwngad 
Unctwigad 
Unch4Higwl 
Uncr)ang«l 
Unchangad 
CT^-q—   an*  al<i%    to   smalt   ctaaoMng 

•10^  0  OOie  gm/k«  Mack  lK)uor  hred 
Uncfiangad 
Undwigad 


iMika 


214.4.1 

23  4  4  1(1H(2).. 


Unctwngad 
J  Undiangad 


2eo 


Ganaral  Oaftraaona. 

PtX  Lr>a  fMmary  Emaiy  Corifro<  Syalama 

Pratoafca  Procaae  Vfman  >^jmnn\  F^arna — 

HomonUM  Slud  Sodarbarg  F>rooaaa  Pnmary  AJu- 

rrwxm  Plant 
EmM«ion  LimMaaona 
PamcLitaM    fcrnaainna^  Horizontal    Stud    Sodar 

barg  Pro 


aa.1. 

2B.1. 


2tJ.~. 
MX2. 


^MttLutala  Ef 


PrabaM  Pnxaaa 


Fluorxla    t  rmaacrt*    nomontat    Stud    SoOartjarg 


2B3  3 

264 
264  1. 

2B4  1 

284  1 
26  4  1(»>  0)).. 
2B  4  2 

2842    1  ^    _ 
2642    12    _ 
2e4  2«a>Hb) 
26  4  3  _ 


1  1 
t  2 


UncTiangad 


UncTiarvad 
Unctwxixl 


FKionda  f  fri— icina--  Pr»  Baka  FVocaaa 
MonMomg  

Maaaiyamant  o<  Concan*aao*« 

Raportug 


AmtMot  A« 
Pamculala  tmaastna 


Oparadng  Pr 


PtwapTiata  F«rato< 
Fluonda  Vrmmon 


26*4. 


2M.1. 


Onc^^angad 
Unctiwigad 

Uncnangad 

Unctiangad. 

Unciwigad 

Unchangad 

Oncfwigad 
Unctwngad 
Unchangad 
Undwigad 
Unc««ngail 
Unchangad 

Unchangad 
Unchangad 


1 

2SSi(a) 

28  6  1  (bl 
28&ltc) 

2«.e)((fl 

2MJ — 


»7 

2S7  I  1 
287  1  2 
28  7    1  3 


2306  0     . 

23060  1  . 
230602. 
2306  03  . 
2306E 


230/ 

2307  A 


Purrxiaa 
Scopa 


I  P«vi«a 

Slvidardi  to)  PftoapfMla  Far      2»  0 


3».\. 


Enlany  LirT»«ationa        ._ 

Wal.Procaaa  PtwapTtonc  Aod  PW»«i. 
Suparprnapftortc  AcM  PW«la  — 

OlarTvnonun  P^oapTila  P«vai      — 


»l4.1.. 


2ft4J. 


Undwigad 
LMctvngad 
Uncfiangad 
Unctiangad 
Ufx:ftangad 
Unchangad 
Uncnangad 
Unctiangad 
Uncfiar<gad 
L»nc*<angad 

Uncfiaogad 

Unctiangad 

Unctiangad 

Owigaa  refaranca  from  40  CFR  Part  60  Sub- 
pwU  A.  T  u  arv]  V  to  tarmt  cta^nad  ir 
C>wp«Br  31    LOeO  hat  ai^vad  to  raadopt  tf>a 


Hmc  Aod  i'i«n>'i 

En 

Pivpoaa 


nA.. 

2A.0 

a.1.. 


Unciwigad 
Unctiangad 
Utchangad 
Unctiangad 
Unctiangad 

Uncfiangad 
Urniifigad 
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Table  A.— Recodified  Louisiana  Aw  Quauty  Regulat»ons— Continued 


New  Coda 


Title 


T 


OtdCode 


CommenB 


2307B... 


2307  C 

2307.C  1  .... 
2307  C  1.a- 


2307  C  1.b 

2307.Ci 

2a)7  C.2.a   _ 
2307  Gib  _. 

2307  C  2.C 

2307D 

2307  E 

2307  F 

2307  G 


Scope 


ExcefMona 

Slaft  Up  Proviaion . 


"■■-■"1 


26  2 


26.3 ._ 
'  26.3  t. 


OMJna  Oporskng  Atluatmenls 


— .|  Tha  acope  n  reworded  to  ndude  '  al  ntnc  acx) 
I     producers."   ixx   fust   thoee   not  covena   by 
NSPS  as  previously  approved 

j  Uncttangad. 

Unchanged. 

^  Oa-xjea    rofererx*    to    LAC  33  III     3i9i-3i99 

I      trore  40  CFR  Pan  60.  Subpwi  G  LDEQ 
has  agreed  to   readopt   the   ongnai    tanguage. 


-1 


2307.H 

2307  H  t 

2307 .Hi  __ 
Chapter  56_ 

5601  

5603 

5605 _ 

SeOSA 

5605.A1 

5607 


Ewlmow i 

Resporwible  Persons  to  Have  Tests  Madb | 

Tha  Departmom  May  Make  Teats | 

Degradation  of  Exisbng  EmissKXi  CXiatity  Flestnct- 

of  Cxicentrations ; 


PcaMentian  of  A*  Potutioo  Emargancy  Episodes  . 

Pucpoaa 

Scope- 


EpNodaCiilana. 


26.31,1  2 — j  Unch«iged 

26.3.2 I  Unchanged. 

- i  See  section  2307  C  1.s  corT<m©r.;s 

26.3  2,f  2.  lines  1-4 i  Unchanged 

26.3.2,1  2,  lines  5-6 i  Unchanged 

26.4 _ ;  Unchanged 

26.5 I  Uncfianged 

26.6 Unchanged 

2b  7 !  Unc^,anged 

26.8 I  Unchanged 

26  8.1 _.._ _ _ ;  Unchanged 

26.8.1 j  Unchwiged 

27,0 _ _...:  Unchanged 

27  1 .._ ;  Unchanged 

27.2 


5609 

5609> 

5609  A  1 

5609  A  1.a 

5609  A  1  a  I -IV  ... 

5e09A1  b 

5609  A  2,a 

5609  A2a  1  -IV  .. 

5609  A.2b 

5609  A3 

5609A3a 

5609  A  3  a,  L-*w... 

5609  A3  b  

5611 

561  IJk. 

56113 

5611  8 1 

Tabia  6 

Table  6 

Table  7 

Figure  1 _. 

Chapl*  66 


6501 

6503 

6506  _  , 

6507  ._ 

6509 

6511 

6513 

6515  

6517 

6519  

6621 

6623 


Air  Pollution  Forecast _ _ 

Administrative  AtitfKxily  Win  Determine  When  Crv 
teria  Level  Has  Been  Reached. 

PreplanmnQ  Strategies  Required 

Alert  Level _ __ _ _ 


27.3... 
27.3.1 . 
27  4  4 . 


Unchanged 
UnctMnged 


27.5.... 
27.51. 


- I  27.3.2,  knes  1-4 ... 

- - I  27.3.2.  lines  5-13. 

~ - i  27  4  1 „ 

Wammg  Level !  27.3,3,  Ines  1-5... 

!  27.3.3,  lines  6-13. 


26.4.2.. 


Emergency  Level.. 


2734, 

27,34, 
27  4  3, 


1-13 

knes  14-19,_ 


Standby  Plana  to  be  SutaaMart  \Mhen  Raqueated  i 
by  AdmnstMiv*  Airihonly 


— i  ■ 
I 


To  Be  Available  Dunng  Episotle 

Ti*)le  5 

Table  6 

Tabia  7 

F^iura  1 

Rulaa  and  Rngtiaaona  for  (he  Fee  System  of  the 
An  Quality  Control  Programs. 


Scope  and  Purpose ... 

A(itho(«y. _ _. 

Oa&n*ona 

Appkcabon  Fees 

Annual  Fees 

MethodoKi» 

DelannnMon  ol  Fee, 
Method  ol  Paynant- 

L«ie  Paymartt 

Failure  to  Pay 

EitectMB  Data 

Fee  Schedule  Usbng . 


.„!  27.5.2-... 
...I  27,5  4,,.. 
,..!  27.5  3... 
-4  TaUa  5- 
.,.:  Table  6„ 
,..  Table  7,. 
Figure  1 . 


!  Unchanged 
Unchanged 

lAichanged 
Unchanged 
Unchanged 
unchanged 

Unchanged. 
Unchanged 

Unchanged 

Unchanged 


Unchanged 

Unctiangad 

Urichanged 

Unchanged 

Unchanged- 
Unchanged 

Unchanged 

These  regUahons  were  not  previously  coded  txit 
were  identfied  wi  Via  narratiwa  porbon  oi  the 
SIP  tKA  apprcn^d  tfia  tea  system  as  meeftrig 
the  reoursmems  of  sacton  110(a)<2HK)  (See 
47  FR  29535  ) 

See  above 

See  atjove 

See  above 

See  above 

See  above 

See  above 
See  above. 
See  above 
oee  above 
See  abtwe 
See  ttx^n 


Table  B.  Delettons  From  the  Louisiana  Air  Quauty  Regulations 


CM  code 


T 


Text 


Corrwiients 


5  0,  5  1. 


•For 


on  meetings  of  the  Commisslcirv  sea  txx>kM 
"Rutas  o<  Procedure  LA.   Enwonmamal  Control 
Commtssioa" 


Th«  aactnn  was  in  the  approvvd  19S2  SIP  but  has  been 
deleted  becauaa  Via  Enw«onmanial  Cor«ral  Comnasawn 
(LECC)  ia  now  dafuxX 


07M 
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Table  B  D€let)ON8  From  th€  Louisiaha  Am  QuALrr>  Reoulations — Contjnoed 


OW  ood* 

TM 

4  n 

<■«■«■< II  S«7«(ary    Th*  4niinn<  S«TMary  o<  Iha  [LECCl 

M  VMCMW]  »1  LA   HS    »'C»4 
SMMcy  UMMWW   ' 

'tX)H  iCoaMcMnl  of  Hu«  pw  1000  IriMr  ImO    Th«  mM» 

pwlcutM*  mM«»  ■■  gr^w^  r  ASTM  Standvd  D  lAVt-Ol 
"1  1  A   Incmaralor  irwMula  o*  Amarlca 

Tha  Sim*  rwt  aiima  ih*  and  wmptad  "MinwwtrsVva  au- 
Vwrty"  natMd.  h«raiM  ma  raguMona  «•  not  rwva  lo  ba 

4   14 

*  <»                                 

LOEQ  amiiij  ff«a  larm.  bacauaa  D  ••  no  longar  uaa  tm 

tarn  n  tt  arnargancy  apaoda  plan  one*  Via  PMm  SIP  la 

Th«  larm  waa  aoodanVy  daMad  duing  raoodMcattoa  9nca 

ipaang  out  t«a  larm  »w  ctafciaimi  o<  "tuaala  daaaMcatlon" 
(aactmn  ni). 

4-n 

lABCf  C    AOOITIOMS  TO  THE  LOUISIANA  SIP 


Nww  coda 


lOt  C 


5<y5M.i. 


505M  J 


KMM4 


V»^  u  s 


V)9  M  B 


*<»  M ;. 


V)6M8 


VWM9 


T«a 


Manar  moorporaiad  tri  Rafararca 


CMIrattona 

Adnwaa(ra«»«  Autfwrty 
A(«ac«ad  i^bc«v 
ANamata  Uathod* 


AdmnairaBva  cfianga  9m  ttom  iUEQ  to  adopt  a  faguMlon 

bv  rataranca  Tba  Slaia  can  only  antoroa  tit  ragulaaon  a* 

•  appaarad  or  V<a  data  ot  ncorporaaon 
Thaaa  datmaona  ara  it  tafcan  hom  40  (7n  60  2.  «Mh  9>m 

— capacio  ot   "aitiwMataHia  au*ior«y.'  wNcii  «  uaad  n 

ptaoa  o<  l^a  Maa  ot  Slaia  offloaa  atid  i 


( 

Xxjrairucaori' 

tx)r*iuouB  MonMormg  SYalam~ 

tq^.aUm  Uatfvxr 

laotiwac  Sampang  ' 
U•l^xv:«or 

MorMormg  Daw!* 
t>n»ft(x*  Panotf 
"PropcxTional  Sampang ' 
TIatai'ai-ca  UatrxxT 

So  <T«nu(a  ParxxT 
S«ani4) 

VoiaBta  i>oar»c  i.x)r!ip(x»id'  ■ 
Nor>  .iMcioaura  Uuat  ba  n«|uaatad  . 


Nof><«acioai*a    Sha«   Not   Appty   to   Nacaaawy   Urn   &y 

Dapa(tm«(-it 

Baa*  *o»  Torv  <jia<~4oaira  Tmat  ba  tp«cft»»(l  


Oadaraa  thai  af  ntormaaon  cotlaclad  undar  ma  Louiaiana 
Enwvonmantat  ARan  Act  (R  S  301051  at  aaa)  or  ttm 
ragUiaaona  ■  tubiact  to  puMc  dactoaura  kxaaaa  norvctedo- 
K#a  ■  raquaatad  and  grarriad  undar  tfia  larma  ot  La  R  S 
30  1078 

NorvOactoaura  ifial  not  appty  to  tioaa  duly  auirvxizad  am- 
ployaaa  ot  Stata  or  Fadaral  gowammant  wtn  aaak  auc^ 
mtormatnn  aa  ■  naraaaary  part  ot  9wt  poba 

A  laoMy  TKiat  ■utvna  ■  aannan  raquaat  lor  norv-ctodoaLra  ot 
raormaaoo  and  ipacify  Vw  baaia  Hx  ulung  tuch  traal 


frovmnr  tor  Daniai 


Norv  conAdaolial  Ualar^  lo  ba  Sagragaiad 


P«r«or->«  WN.>  Uual  Sigr'  Vcaaa  log 


Daoartmam  'apraaantaava  -rual  ba  praaani  a»fiaa  cxxiManaM 

«a  a  'aviaoad 

C.on«d«r>tial    iritorTiatlon    to    ba    Rattrnat!    >V»>ar    So    L^xigar 
f^aactad 


Haquraa  l^a1  Ifta  adrranatraUva  auttxyity  aubrnn  a  wmten 
noaca  to  I^a  raquaalor  r\  tha  avani  mat  nort-dtodoaire  a 
darMd 

Raquraa  mal  ma  admnatratlva  aulhonly  aagragata  noncorrft- 
danaat  malarial  Irom  oontldanaat  malanal  «t«ara  laaatjta 
lAff^an  mjct  nlormaaon  cannot  ba  aagragatad.  ma  adrrwus- 
traVva  authonty  Ml  Iraal  ma  antara  docLvnant  aa  oorrftdarv 

W^lan•var  ar  autfKxrzad  paraon  aaalu  accaaa  to  a  corrfidan 
•al  docurnant  ma  paraon  ihaN  agn  ar  accaaa  log  to 
acknowiadga  hia  undaratarvjmg  ot  (ha  corAdanliaHy  ot  ma 
malanal  and  Na  raaponaMRy  to  kaap  mat  ntormaaor 
conlldantMl 

Raquraa  mat  ■  ttaft  marr^wr  of  ma  Av  OuaMy  Ownr  must 
ba  praaani  ai^ar  a  mrvauft  mambar  la  rawaiang  a  confi- 
danual  «a 

Onca  ma  oontkdanliat  malanal  •  no  longar  naadad  lor  iTia 
pLVpoaaa  ot  Iha  Ltxmm^a  Envaonmantat  AHara  Act  Itia 
lagUMtona.  any  ordar  or  jndar  (ha  larma  or  oorvMora  al  a 
parmtt  tha  adrma»a»va  aulNylty  atia*  ralum  ma  matanal 
to  ma  prowidar 


Chaptar  60 


Chapiei  63 


Test  Mettxxte-NSPS  DMsion's  Sourca  last  ktanuoL- 


Te«1  Methods— LESHAP  Cwvtaors  Source  Test  ManuaT 


EPA  18  approving  these  changes 
withtHit  prior  public  notice,  because 
these  changes  are  minor  and 
noncontroversial.  However,  if  anyone 
submits  notice  within  30  days  from  the 
dale  of  this  pubhcation  that  he  or  she  is 
sending  adverse  comments  on  this 
rulemaking,  tlicn  the  Agency  «rill 
withdraw  this  notice  of  final  rulemaking 
and  publish  a  notice  of  proposed 
rulemaking  instead.  With  that  notice 
will  come  a  thirty-day  conunent  period. 
At  the  end  of  that  time,  the  Agency  »«11 
make  its  final  decision  and  publish  a 
new  notice  of  final  rulemaking. 

Final  Action 

EPA  is  approving  the  recodificatiGn  of 
those  regulations  already  approved  as 
part  of  the  Louisiana  SIP  on  the 
condition  that  LDEQ  readopt 
LAC  33:m;2305  C.  2307.C.l.a.,  and 
2307  C. 2.8.  with  the  onginal  wording. 
Also  EPA  is  approving  minor  textual 
changes,  new  definitions  and  test 
methoda  taken  irom  Federal  regulations, 
and  new  regulations  reflecbng 
adnunifttrative  i^faanges.  The  Agency  is 
also  approving  the  deletion  of  certain 
obsolete  sections  from  the  old  code. 

EPA  is  not  approving  the  text  of 
section  111  "Particiilate  matter," 
"Suspended  particulate  matter."  section 
505.}..  and  section  50&L..  because  these 
regulations  were  previously  disapproved 
at  44  FRia400. 

Under  5  U.S.Q  section  a05(b).  1 
certiBed  that  this  SU>  revision  will  not 
have  a  si^itficant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  870S.) 

Under  Exacntive  Order  122n.  this 
action  is  not  "M»|or."  It  has  been 
submitted  to  the  Office  of  MsBsgemeat 
and  Budget  (OMB)  for  review. 


,  LDEO  first  adopted  ttaaa  twgylaScna  on  May  20.  1985.  bol 
EPA  hat  no  recoid  by  iat«ch  ttwaa  wjilMr—  aiafa  incor- 
porated into  ma  SIP  TTw  ragiaafbons  were  raadopted  aa 
part  ol  ttw  Docambar  TSe?  rscodMcatior  arv)  ara  bang 
■toorporated  here  mto  tia  SIP  Tha  •agutakor  raouaee  that 
mtormation  tor  onaaiiorw  nwaraonaa  ba  aubmmne  to  lOEO 
in  a  machirw  raadatito  tormaL  Tha  ragutaton  alao  aaacrtoea 

I  emasiorts  nvenlonea  tor  attedsd  taohaei  and  aourcaa. 
-  T>«*  cfi^er  dMCi  t)ae  test  fT»(hodi  tor  sources  aftected  by 
NSPS  LOeO  took  Iheae  maihoda  troip  40  Ofl  Pan  60. 
Appendix  A  LOEO  Adopted  Mettwda  1  ^  2A  26.  3.  4.  5. 
5A.  6.  6A,  68.  6C.  7.  7a,  7B.  7C,  7D  8  9.  »— Aitemalwa 
Methods  1.  11.  13A,  136,  14.  15.  16.  16A.  1'.  IE,  19  20, 
21.  24.  25.  and  27 
This  chapter  descrtoes  the  test  lor  comptymg  wtt^  ..ouisiana's 
Emission  Standards  lo»  Mazardoos  A«  PoHutanti  (lESmAP) 
Tha  State's  methods  are  taken  tiorr  40  cn=!  6i  Appendh 
B  LDEQ  adopted  MettKxk  10l.  101 A  lOZ  103  104  106, 
1061.  107.  and  107A.  Alao  th«  ctiwxer  irv:iuOM  VjaMy 
assurarx^e  procedures,  adopted  trorr!  40  CFR  6'  Appends 
C 


Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Cotirt  of  Appeals  for  the  appropriate 
circuit  by  May  ft.  1980,  This  actitxi  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

List  of  Subjects  m  40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference,  Intergovernmental 
relations.  Lead.  Nitrtigen  thoxide. 
Ozone.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

NMac  IiK»rj)oratk>n  by  reference  of  the 
State  fanpleBeotalioo  Ptan  for  tke  Stale  of 
Louisiana  waa  approved  by  the  Director  of 

liie  Federal  Register  on  July  1, 1982. 

Date:  February  10. 1988. 
lackMaaca. 
Acting  Admirtistmtor 

40  CFR  Part  52  Subpart  T  is  aniemied 
as  follows: 

PART  52— {AUENOEO} 

Subpart  T—Lotitsiana 

1.  iTie  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority.  42  U5.C  7401-7643. 

2.  Section  52.970  is  anvended  by 
adding  paragraph  (cX4£}  ^o  read  as 
follows: 

S52J70    ManttAcatton  04  piKL 


(48)  The  recodified  and  revised 
regulations  of  tke  Uxusiaoa 
Administrative  Code.  Title  33.  Part  3 
(LAC:33:IU)  that  were  adopted  by  the 


State  effective  December  20. 196".  and 
submitted  by  the  Governor  by  letters 
dated  January  6, 198a  and  October  4. 
1988.  for  inclusion  m  the  SIP  These 
regulations  include  LAC:33:in:  Chapters 
1.  5.  7.  9,  11,  13.  15,  17,  23,  56.  ea  63  and 
65,  except  LAC:33Jai:lll  "Particulate 
matter."  and  "Suspended  particulate 
matter."  LAC;33dD:506-).  and 
LAC:33JlL5a&L  which  were  prevnously 
disapproved  and  LAC:33JU:6098.  which 
was  withdrawn  by  the  Governor 

fi)  Incorporation  by  Reference  [A] 
Louisiana  AdministrBtive  Code.  Title  33, 
Part  3,  Chapters  1.  5,  7,  9. 11, 13, 15, 17. 
23,  56,  60,  83,  and  65  as  adopted  by 
Louisiana  Department  of  Environments i 
Quality  on  December  20.  1987.  exc  ?pf 
LAC:33Jn:  section  111  'Partrculafe 
matter,"  "Sospended  particulate 
matter,"  section  505  j.  section  505. L  and 
section  6099. 

(ii)  Additional  fidaterial.  (A)  A  letter 
dated  December  16. 1987,  from  Martha 
Madden,  Secretary  of  the  Louisiana 
Department  of  Elnvironmental  Quality 
to  the  Governor  of  Louisiana,  approving 
the  codified  air  quality  regolatif>f»8 
effective  December  20,  1987 

3.  Section  52.986  is  revised  to  read  as 
follows: 

§  52.986    Stgniflcant  detertoratton  of  atr 
qualtty, 

(a)  The  plan  snbmitted  by  the 
Louisiana  Department  of  En^nronmenta! 
Quality,  specifically  LAC:33:II1;509 
(formerly  Louisiana  Air  Quality 
Regulation— Part  V,  §«  90.1  throngh 
90.19)  and  supplemental  documents  as 
incorporated  by  reference,  is  approved 
as  meeting  the  reqniremeBta  of  Part  C 
Clean  Air  Act  for  preventiiig  siynficant 
cLeteiioiatiua  of  air  quahty. 
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(b)  The  n»quirementi  of  wctioni  ISO 
through  158  of  the  Clean  Air  Act  ire  not 
met  for  Indian  landi  lince  the  plan, 
•pecifically  LAC.33  III  SOe.A  1  (formerly 
known  »»  Louisiana  Air  Quality 
Regulation  i  90.1(1|),  pvcludei  all 
Federally  recognized  Indian  lands  from 
the  proviiioni  of  thu  regulation. 
Therefore,  the  provision*  of  |  52.21  (b) 
through  (w)  are  h«r«by  incorporated  by 
reference,  made  a  pari  of  the  applicable 
Implementation  plan,  and  are  applicable 
to  sources  located  on  land  under  the 
control  of  Indian  Roveming  bodies 

4.  Section  52  988  is  revised  to  read  as 
follows 

I  U.MC    RutM  and  rsgulatlona. 

(a)  The  requirements  of  |  51  281  of  this 
chapter  are  not  met  since  the  definitions 
of  "particulate  matter"  and  "susp«»nded 
particulate  matter."  as  provided  in 
LAC  33  III  111  (formerly  ||  4  47  and  4  72 
respectively),  could  make  applicable 
emission  limitations  of  the  Louisiana 
Department  of  Environmental  Quality 
unenforceable  In  some  circumstances 
Therefore.  LAC:33  III  111  "particulate 
matter"  and  "suspended  particulMte 
matter"  are  disapproved. 

(b)  The  following  definition  of 
particulate  matter  applies  to  LAC:33  III: 
Chapters  13  and  56  (formerly  regulations 
9  0  and  27  0  respectively):  'Particulate 
matter"  means  any  finely  divided  solid 
or  liquid  material,  other  than 
uncombined  water,  as  measured  by  the 
high  volume  method  prescribed  in  40 
CFR  50.  Appendix  a 

(c)  The  following  definition  of 
particulate  matter  applies  to  LAC. 33. Ill: 
Chapter  13  (formerly  Regulations  19  0. 
20.a  MO)  and  Chapter  23.  Subchapters 
A  and  B  (formerly  Regulations  23  0  and 
28.0  resp«ctlvely):  "Particulate  matter" 
means  any  finely  divided  solid  or  liquid 
material,  other  than  uncombined  water. 
as  measured  by  Method  5.  or  an 
equivalent  or  alternative  method,  in  40 
cm  80,  Appendix  A. 
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Louiatanai:  Corrvctkxi  to  tdanttflcatton 
of  I 


aaaitrv-  Fnvtronmental  Protection 
Agency  (FJ'A) 
ACmc  Final  rule. 


:  This  rule  corrects  an  error 
made  previously  In  the  identification  of 
the  Louisiana  Stale  Implementation  Plan 


(SIP)  at  40  CFR  52.970(c).  The 
publication  of  ■  rule  at  47  FR  8017  on 
February  10.  1962,  Introduced  an  error  to 
the  numbering  of  40  CFR  52.970(c)  that 
remained  until  today 
DATi:  This  action  will  become  effective 
on  March  a.  1980,  unless  someone 
wishes  to  submit  adverse  comments. 
AOOMBUaS:  Wntten  comments  on  this 
action  should  be  addressed  to  Tom 
Diggs.  Chief.  SIP/New  Source  Section  at 
the  following  address: 
U  S  Environmental  Protection  Agency, 

Region  8.  Mail  Code  6T-AN,  Dallas. 

Texas  75202-2733. 
Copies  of  documents  relevant  to 
today  s  notice  may  be  examined  at  the 
above  location  or  at  either  of  the 
following  locations: 
U  S.  Environmental  Protection  Agency, 

Public  Information  Reference  Unit. 

401  M  Street  SW  ,  Washington,  DC 

20460. 
Louisiana  Department  of  Elrvironmental 

Quality,  825  N  4th  Street.  8th  Floor, 

Baton  Rouge,  Louisiana.  70804-4096. 
If  you  *vlsh  to  review  these 
documents,  please  contact  the  person 
named  below  to  schedule  an 
appointment. 

KM  p\mTymm  atPOfMiUTiOM  costtact: 
Barbara  Durso,  (214)  655-7214  or  FTS 
255-7214. 

Final  Action 

Today's  rule  will  correct  an  error 
made  on  February  la  1982.  at  47  FR 
8017,  by  redesignating  th«  paragraphs  at 
40  CFR  52.970(c)  (21)  through  (46)  as  40 
CFR  52.970(c)  (22)  through  (49).  Then,  the 
second  paragraph  designated  40  CFR 
52.970(c)(20)  will  b«  redesignated  40 
CFR52.970(c)(21). 

This  action  is  being  taken  without 
pnor  public  notice,  because  the  changes 
are  noncontroversial  and  EPA  does  not 
anticipate  receiving  any  adverse 
comments  on  them.  The  public  should 
b«  advised  that  this  action  Is  effective 
on  the  date  of  publication  of  this  Fadaral 
Ragbtar  notice.  However,  if  notice  is 
received  within  30  days  of  publication 
that  someone  wishes  to  submit  adverse 
or  critical  comments,  this  action  will  be 
withdrawn  and  a  subsequent  notice  will 
be  published  that  begins  a  new 
rulemaking  period  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  8^  1988.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2)) 


Under  5  U.S.C.  e05(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  OfTice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  la  40  CFR  Part  52 

Air  pollution  control. 

Date  February  27.  1968 
RobeH  E.  Laytoo  |r.. 
Ri^ional  Administrator  ISA). 

Not*. — This  document  was  received  by  the 
Office  of  the  Federal  Register  March  3,  1986 

40  CFR  Part  52.  Subpart  T.  is  amended 
as  follows: 

PART  52H[  Ay  ENDED] 

Subpart  T—Louiaiana 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  <2  U  S.C.  7401-7842. 

SS2J70    [Corractadl 

2.  Section  52.970  is  amended  by 
redesignating  paragraphs  (c)(Zl)  through 
(c)(46)  as  (c)(22)  through  (c)(49).  and  the 
second  paragraph  designated  (c)(20)  is 
redesignated  as  (c)(Zl). 

[FR  Doc  8B-M33  Filed  5-7-68;  «:45  am) 
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40  CFR  Pan  S2 
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Approval  and  Profnulgatton  of  Stata 
lmp4a«Mntatton  Plana;  Utah;  CO  SIP 
Rovtaion  for  Utah  County 

AOCMCy:  Environmental  Protection 
Agency  (EPA). 
Acnosc  Final  rule. 

■uatAJrr.  EPA  today  is  approving  a 
revision  to  the  Utah  Carbon  Monoxide 
(CO)  State  Implementation  Plan  (SIP). 
The  revision  affects  the  CO  SIP  for  Utah 
County  which  was  approved  on 
December  21. 1983  (48  FR  56378).  with  a 
revision  on  the  attainment  dale  on  July 
11. 1964  (49  FR  28243).  The  SIP  revision, 
regulations  and  technical  support 
documents  were  submitted  by  the 
Governor  of  Utah  on  December  12, 1985. 
The  submittal  defines  several  control 
strategies  for  CO  in  Utah  County.  The 
strategies  are  Federal  Motor  Vehicle 
Emission  Control  Program  (FMVECP), 
Inspection/Maintenance  (I/M)  with  anti- 
tampenng.  and  Transportation  Control 
Measures  (TCM).  The  submittal  is  in 
response  to  a  SIP  Call  dated  December 


19, 1984.  EPA  proposed  approval  of  this 
SIP  revision  on  February  18. 1987  (52  FR 
4921).  No  comments  were  received. 
DATlft  This  action  will  be  effective  on 
April  7,  1989. 

AOORCSSES:  Copies  of  the  revision  are 
available  for  public  inspection  between 
8:00  a.m.  and  4:00  p.m.  Monday  through 
Friday  at  the  following  offices: 
Envirorunental  Protection  Agency, 

Region  VIII.  Air  Programs  Branch. 

Denver  Mace.  Suite  500.  999  18th 

Street.  Denver.  Colorado  80202-2405. 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit  401 

M  Street.  SW..  Washington.  DC  20480. 
The  Office  of  the  Federal  Register.  1100 

L  Street.  NW..  Room  8301, 

Washington.  DC. 
KM  FURTHCR  MFOMNATION  CONTACT 
Lee  Hanley,  Air  Programs  Branch. 
Environmental  Protection  Agency, 
Denver  Place,  Suite  500,  999  18th  Street, 
Denver.  Colorado  80202-2405,  (303)  293- 
1782. 

SUm^MOITAIIY  MFOMNATION: 
Background 

The  Utah  CO  SIP  for  Utah  County 
(hereafter  called  the  Provo  CO  SIP]  was 
approved  on  December  21, 1983  (48  FR 
56378),  with  a  revision  on  the  attainment 
date  in  the  ]uly  11, 1984  Fadaral  Register 
(49  FR  28243).  The  approval  was  based 
on  CO  monitored  levels  for  the  bene 
year  1980-1961  of  a  second  high  8-hour 
average  of  12.5  ppm  (14.4  mg/m*). 
According  to  the  SIP,  a  25  percent 
reduction  in  CO  emissions  was  required 
with  an  attainment  date  of  February  1, 
1986.  The  SIP  further  stated  that  based 
on  Mobile  2  emission  factors  for  typical 
winter  conditions  of  35*F  and  25  mph  for 
"all  modes",  a  40  percent  reduction 
would  be  attained  by  1987  under  the 
FMVECP.  Transportation  controls  were 
expected  to  result  in  an  additional  1 
percent  reduction. 

Since  the  approval  of  this  SIP,  CO  in 
Provo  has  shown  increased  levels  from 
the  base  year  1960-1981.  Data  indicate 
the  following: 


Data  of  2nd 
tighastday 


S-<v  average 


ISeOto  1961 

1/82  10  12/82 

1/83  10  12/83....I  Nov  15.  1963 


14  4  mg/m' 
,  Jan.  26.  1962 1  19.0  mg/m» 


I 


16.4  mg/m' 


Based  on  the  1962  second  maximum,  a 
reduction  of  51  percent  in  CO  emissions 
would  be  required  to  meet  the  air 
quality  standards.  Calculations  using  the 
latest  mobile  emission  factors  (Mobile  3) 
indicate  that  the  FMVECP  will  only 
result  in  37  percent  CO  reduction  by  the 
end  of  1987.  Even  with  the  additional 


transportation  measures,  the  Provo  CO 
SIP  would  still  not  be  capable  of 
meeting  the  CO  standard  by  1987.  [The 
primary  difference  between  Mobile  2,  as 
used  in  the  Provo  CO  SIP  approved  in 
1963,  and  Mobile  3,  is  that  Mobile  3  has 
been  adjusted  for  the  level  of  tampering 
and  fuel  switching  that  EPA  surveys 
have  found  is  occurring  nationwide.) 

SIP  Call 

In  a  letter  dated  December  19, 1984, 
EPA  advised  the  Governor  of  Utah  of 
the  inadequacies  of  the  Provo  CO  SIP. 
This  ^ding  of  inadequacy  required 
Utah,  pursuant  to  the  provisions  of 
section  110(a)(2)(H)  of  the  Clean  Air  Act 
(CAA),  to  carry  out  SIP  obligations  and 
to  adopt  and  submit  to  EPA  for  approval 
whatever  additional  control  measures 
are  necessary  to  assure  timely 
attainment  and  maintenance  of  the  CO 
National  Ambient  Air  QuaUty  Standards 
(NAAQS).  The  Governor  of  Utah 
resjxmded,  in  a  letter  dated  February  11, 
1985.  with  a  schedule  for  revision  to  the 
SIP  for  CO  in  Utah  County.  The 
schedule  committed  to  a  December  19. 
1985.  deadline  for  submittal  of  the 
required  SIP  revision. 

SIP  Revision 

On  December  12. 1985,  the  Governor 
of  Utah  submitted  a  revision  to  the  Utah 
SIP  stating  the  program  strategies  for 
CO  attainment  in  Utah  County. 

The  SIP  revision  contains  a  new 
section.  Section  9.C.6.  which  describes 
the  data  history,  emission  inventory, 
control  strategies,  authority  to 
implement  an  Inspection/Maintenance 
(I/M)  program  with  anti-tampering  and 
the  Utah  Coimty  Health  Regulations. 
The  SIP  references  the  technical  support 
document  which  contained  the 
summarized  analyses  and  conclusions 
behind  the  control  strategies  listed  in 
the  SEP. 

The  inventory  lists  highway  vehicles, 
point  sources  and  space  heating  as  the 
major  emission  categories  of  CO  in  Utah 
County.  The  SIP  Revision  documents 
indicate  that  the  winter  weekdays  are 
when  high  CO  concentrations  are 
typically  observed.  Monitoring  data 
show  these  high  concentrations  to  be  in 
the  urban  areas,  and  modeling,  using 
meteorological  data  from  high  CO 
concentration  days,  indicates  vehicle 
emissions  as  the  major  contributor. 
Point  sources,  which  account  for  14 
percent  of  the  CO  (and  is  the  second 
highest  category)  in  the  overall  county 
emission  inventory,  affect  the  high 
concentration  areas  by  less  than  1 
percent.  (The  point  sources  are  located 
in  the  outskirts  of  the  city  and  the  wind 
patterns  from  these  point  sources  are 
away  from  the  areas  of  high 


concentration.)  Space  heating  emissions 
are  potentially  greater  during  winter 
days  but  would  be  infeasible  to  reduce. 
Therefore,  it  was  detennined  that  the 
reduction  of  CO  emissions  must  come 
from  vehicle  emissions.  The  SIP 
Revision  documents  state  that  a  40 
percent  reduction  in  vehicle  CO 
emissions  is  necessary  for  attainment  of 
the  standard. 

To  obtain  this  reduction,  the  control 
strategies  are:  (1)  FMVECP.  (2) 
automobile  I/M  with  anb-tampenng. 
and  (3)  various  TCMs. 

The  FMVECP  requires  vehicle 
manufacturers  to  certify  that  new 
vehicles  meet  federal  vehicle  emission 
standards.  The  replacement  of  older 
vehicles  in  a  fleet  with  newer  models 
produces  a  reduction  in  CO  emissions 
This  strategy  is  estimated  to  provide  an 
18  percent  reduction  in  vehicle  CO 
emissions. 

The  automobile  I/M  with  anti- 
tampering  program  requires  the 
inspection  of  vehicles,  model  years  1968 
and  newer,  prior  to  vehicle  registration 
with  the  Utah  State  Tax  Commission. 
The  1/M  portion  of  the  program  will  test 
vehicle  emissions  with  respect  to  the 
Utah  County  emission  standards 
(known  as  cutpoints).  (The  emissions 
standards  (cutpoints)  are  the  percent  CO 
and  parts /million  hydrocarbon  that  a 
car  or  truck  of  a  given  model  yecu-  must 
meet  during  the  vehicle  exhaust  gas 
test.)  The  anb-tampering  portion  of  the 
program  requires  inspection  of  the  air 
pollution  control  devices  and  the  lead 
Plumbtesmo  test  of  vehicles  for  model 
years  1968  and  newer.  fHie  lead 
Plumbtesmo  test  uses  lead  sensitive 
paper  to  determine  lead  contamination 
in  the  exhaust  system.  Lead 
contamination  indicates  an  inoperative 
catalytic  converter  which  would  be 
required  to  be  replaced.) 

The  vehicle  owner  will  receive  a 
"Certificate  of  Comphance"  upon 
successful  completion  of  the  I/M  and 
anti-tampering  inspection  tests  The 
certificate  is  necessary  for  annual 
vehicle  registration  or  annual  renewable 
registration  in  Utah  County 

Given  qualifj-ing  conditions,  a 
"Certificate  of  Waiver"  can  be  issued 
when  a  vehicle  fails  to  pass  the  I/M  test. 
Failure  to  pass  the  anti-tampering  test 
will  void  the  certificate  of  wauer 
requirements.  The  County  is  allowing  a 
one-year  grace  period,  July  1,  1986  to 
June  30. 1987,  for  vehicles,  model  years 
1988  to  1980.  ui  which  a  "Certificate  of 
Waiver"  can  be  issued  even  if  the 
vehicle  fails  the  tampering  inspectiori. 
After  June  30. 1987,  the  vehicle  owner 
must  correct  the  tampering  befurf 
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anutber  inspection  i*  p»'rftMTntHj  on  that 
vehicle 

The  SIP  itatej  that  the  I/M  with  anti 
lumperlng  program  is  exported  to  redui  e 
CO  emiatlona  by  23  pen;enl  It  li 
designed  to  have  a  stnngeniy  factor  of 
JO  pen;ent:  I  e^  it  is  expected  that  30 
p«n:ent  of  the  vehicles  will  fHil  the  tesl. 
indicating  tm:h  vehu  les  are  not  pn)perly 
matnfalnod 

The  I/M  prngram  nfricially  b<?gan  on 
|uly  1.  19SA.  It  will  operate  undrr  the 
requirement*  stated  In  the  City-County 
Health  Dvpartment  of  Utah  (>>unty 
Health  Regulations.  Vehicle  Emission 
Inspection  Meintenanoe  Program.  The 
program  requires  station  operatura  to  be 
certiried  by  the  County,  to  operate  these 
station*,  the  isaue  "C«rUfk:«tea  of 
Compliance  or  Waiver"  according  to  the 
County  Ruias  and  Regulation*  for  I/M 
and  an tl- tampering  program. 

The  TCkl*  are  deaigned  to  reduce  and 
tmpmve  trafTic  flow  within  Provo.  The 
TCMs  are  (1)  Ridesharlng.  (2)  trafTic 
Improvement*,  and  (3]  transit 
Improvement*  The  rldetharlng  program 
la  a  transportation  brokarage  that  will 
operate  tn  Utah  County  to  conatruct  and 
operate  pari-and-rlde  lots,  cars  and  van 
poohng  program*,  and  to  coordinate 
other  traruportatlon  needs.  The  trafRc 
Improvement  program  would  affect  f!ve 
major  roads  tn  Pfovo  that  would  allow 
for  better  traffic  flow  through  the  area. 
These  Improrements  were  calculated  to 
reduce  a«Hoarabile  CO  emissions  by  3 
percent.  The  transit  improvements  are 
being  ooordtnated  with  the  Utah  Transit 
Authority  for  a  masa  transit  system  In 
Utah  County;  this  effort  is  expected  to 
reduce  automobile  CO  emissions  by  1 
percent. 

The  above  deeoibed  strategies  wore 
designed  to  attain  the  CO  standard  by 
December  31.  1987.  UUh  County 
embarked  oo  an  aggreaalve  program  in 
an  attempt  to  reach  attainment  of  the 
standard  by  year^nd  liMt7  This 
aggressive  program  allowed  the  Cxxinty 
only  18  months  to  implement  an  1/M 
with  anti-tarapanog  program. 

The  County  mitiated  a  public 
awareness  program  immediately  after 
adoption  of  the  regulation*.  This 
program  Included  |aj  radio  and 
television  public  information  spots,  (b) 
displays  at  the  County  H»alth  Fair.  (c| 
distribution  of  program  brotJiures.  (d) 
free  voluntary  inspections  prior  to  1/M 
program  startup,  and  (e)  discussions 
with  local  news  reporters  With  these 
effort*,  the  County's  g(»al  was  to  reduce 
the  public's  anxiety  about  the 
requirements  and.  therefore,  improve  the 
program's  success 

The  EPA  has  four  concern*  with  the  1/ 
M  and  anti-lampering  credits  that  the 
County  has  presumed  Rrst.  the  County 


m  its  calculations  a*sumed  a  start  date 
of  lanuary  1986  for  the  I/M  and  anli- 
tampenng  program*.  Since  the  I/M  with 
anti  tampering  program  officially  began 
on  |uly  1.  1086.  the  calculations  should 
use  thu  date.  Second,  the  full  anli- 
tampenng  program  only  applies  to  1977 
and  later  vehicles;  the  County  included 
19?4  and  newer  vehicles.  Third,  the 
(bounty  estimated  credit  for  catalyst 
replacement  on  vehicles  with  tampered 
fuel  inJet  restnctor*.  however,  no  such 
requirement  (catalyst  replacement) 
exists  in  the  program  regulations. 
Finally,  the  County  did  not  adjust  the 
antt  tampering  credits  to  reflect  the  one- 
ysar  waivers  for  replacement  of 
tampered  equipment  in  the  Tirsl  year  of 
the  program,  some  of  these  waivers 
could  have  postponed  repairs  beyond 
December  31.  1987.  and  thus  would  have 
provided  no  amiaaion  reductions  toward 
attainment  by  then. 

The  SIP.  however,  did  not  take  credit 
for  other  efforts  that  EPA  believes 
should  be  recognized.  These  efforts  are: 
(1)  The  pasaage  of  anti  tampenng 
InspecUon  is  required  prior  to  waiver 
considerations  for  all  1986  and  later 
vehicles  and,  (2)  the  I/M  program 
includes  heavy-duty  vehicles  (greater 
then  8500  lbs  CWVR),  as  well  as  all 
other  vehicles  (less  than  6500  lbs. 
GVWR). 

EPA  realises  that  excess  credit  may 
have  been  taken  on  the  Mobile  9 
calculations,  but  EPA  slso  finds  that 
such  credit  can  be  weighted  and  offset 
against  that  which  was  not  claimed  (i.e.. 
anti  tampering  passage  and  I/M  for 
heavy  duty  vehicles).  In  addition  to  the 
credits  just  discussed,  it  is  important  to 
note  that  the  Coonty  and  State 
implemented  a  public  awareness 
program  since  regulation  adoption  on 
the  unportance  of  the  success  of  the  1/M 
program,  its  health  and  economic 
beneHta.  EPA  believes  that  for  all 
intents  and  purposes,  the  I/M  program 
was  underway  prior  to  July  1.  1986. 

Following  Its  review  of  the  State's 
submittal.  EPA  requested  clanfication  to 
( 1 )  parts  of  section  9.11.  "Inspection 
Procedures".  (2)  program  reporting 
requirement*  to  EPA.  and  (3)  plan  for 
maintenance  of  the  standard  once 
attainment  i*  reached. 

The  State  *ubmitted  additional 
information,  dated  May  8,  1986,  in 
response  to  the  EPA  queation*. 
Specifically,  EPA  was  concerned  with 
section  9.11.4.  which  allowi  waivers  but 
does  not  specify  the  applicable  cntiera 
for  such  waivers.  The  Stats  responded 
that  the  waiver  option  is  to  be  used  only 
in  special  circumsUinces.  such  as  when 
an  owner  is  unable  to  resdily  obtain  a 
replacement  part  pnor  to  registering  his 
car  EPA  understands  from  the  State's 


explanation  that  the  Stale  will  require 
ultimate  compbance  with  the  I/M 
requirement*  ui  those  cases.  On 
reporting  requirement*.  EPA  has  been 
assured  that  the  State  will  coordinate 
with  the  County  to  submit  an  annual 
status  report  to  EPA. 

On  maintenance  of  the  standard.  ElPA 
18  concerned  that  House  Bill  No.  21 
automatically  expires  on  attainment  of 
the  CO  standard.  The  Slate  has 
responded  by  replying  that  it  will 
comply  with  EPA  poUcy  on  determining 
when  an  area  is  in  attainment.  EPA  is 
putting  the  State  on  notice  that  ending 
the  1/M  program  once  the  CO  standard 
IS  achieved  may  not  allow  for  protection 
and  maintenance  of  the  standard  as 
required  by  the  CAA.  Unless  the  State 
can  demonstrate  maintenance  of  the 
standard  without  the  I/M  program,  KPA 
will  not  entertain  a  redesignation 
request  even  if  monitoring  data  shows 
attainment  of  the  standard.  EPA 
believes  the  SIP  will  be  inadequate  if  the 
I/M  program  is  abolished. 

On  February  18, 1987  (52  FR  4921). 
EPA  proposed  approval  of  the  Utah  CO 
SIP  Revision  for  Utah  County.  No 
comments  were  received. 

Because  of  the  most  recent  air  quality 
data  released  by  EPA  on  May  3, 198a 
Provo  appears  on  the  list  of  areas  which 
received  a  call  for  a  SIP  revision  on  May 
25. 1988.  Despite  the  aggressive  program 
outlined  in  this  notice,  CO  values 
remained  above  the  national  ambient  air 
quality  standard  (NAAQS)  in  1987.  The 
air  quality  data  for  1987  shows 
improvement  over  1986  data  although 
still  above  the  standard.  Both  years  of 
data  have  to  be  considered  for 
determining  the  design  value.  It  is  hoped 
that  another  year  or  two  of  further 
implementation  of  the  I/M  program  and 
the  other  measures  will  bring  further 
improvement  This  will  be  analyzed  as  a 
result  of  the  SIP  call,  and  other 
measures,  if  needed,  will  be 
implemented.  As  a  result  of  the  recent 
SIP  Can.  EPA  may  require  Utah  to 
include  additional  specific  measures 
based  on  EPA's  proposed  1987  C0/0» 
policy  in  responding  to  the  SIP  Call. 

EPA  Actioo 

rhe  EPA  is  today  approving  the 
measures  in  a  revision  to  the  Utah  CO 
SIP  for  Utah  County.  The  SIP  commits  to 
reduction  of  vehicle  emissions  through 
the  implementation  of  various  programs, 
specifically  that  of  a  vehicle  i/M  with 
anti-tampering  program.  The  SIP  has 
stated  an  attainment  date  of  December 
31. 1987  but.  because  of  the  continuing 
exceedances  of  the  CO  NAAQS.  EPA 
will  not  take  final  action  today  on  the 
attainment  demonstration. 


EPA  audited  the  Utah  County  I/M 
with  anti-tampering  program  in  August 
1987  and  found  the  program  to  be 
meeting  its  design  goals. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (80  days  from  publication). 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (see  307(b)(2)  CAA). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control  Carbon 
monoxide  and  Incorporation  by 
reference. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Utah  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Date:  December  20.  IflSfi. 
Lee  M.  Thomas, 

Administrator. 

Part  52.  Chapter  L  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

Subpart  TT— Utah 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(20)  to  read  as 
follows: 

§  52.2320    Mantmcation  of  ptan. 

-  •  *  •  a 

|c)  •  •  • 

(20)  A  revision  to  the  SIP  was 
submitted  by  the  Governor  on  December 
12.  1985,  for  attaintment  of  the  CO 
standard  in  Utah  County. 

(i)  Incorporation  by  reference.  (A) 
Letter  and  attachments  dated  December 
12. 1985.  from  Governor  Norman  H. 
Bangerter  submitting  the  SIP  Revision 
for  attainment  of  NAAQS  for  CO  in 
Utah  County.  The  attachments  included 
Section  9.  Part  C;  Section  9.  Appendices 
A.  C.  H.  and  I:  and  Technical  Support 
Document — Provo. 

(ii)  Additional  material.  (A)  Letter 
dated  May  6. 1986.  from  Brent  C. 
Bradford  to  Irwin  Dickstein;  Re: 
F.esponse  to  questions  on  I/M  with  anti- 
tampering  program. 


(B)  Letter  and  attachment  dated  May 
15. 1986.  from  Brent  Bradford  to  Irwin ' 
Dickstein  transmitting  Appendix  D  of 
the  Technical  Support  Document 

[FR  Doc.  89-4301  Filed  3-7-89;  8:45  amj 

BIUJNO  CODE  SSSO  SC  II 

40  CFR  Part  180 

(PP  9E2149,  3E2910/R1008;  FRL-3533-S1 

Sodium  Chlorate;  Exemption  From 
Tolerance 

agency:  Envlromnental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 

SUMMAfiY:  This  rule  exempts  from  the 
requirement  of  a  tolerance  residues  of 
the  defohant  desiccant,  and  fungicide 
sodium  chlorate  when  used  as  a  harvest 
aid  in  or  on  the  raw  agricultural 
commodities  dry  edible  beans  and 
southern  peas.  This  regulation,  which 
eliminates  the  need  to  establish  a 
maximum  permissible  level  for  residues 
of  sodium  chlorate  in  or  on  the 
commodities,  was  requested  in  petitions 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 
EFFECTIVE  DATE:  March  8, 1989. 
ADDRESS:  Written  objections,  identified 
by  the  document  control  number  [PP 
9E214g.  3E2910/R1008],  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708,  401  M  St.,  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT  By 
mail: 

Hoyt  Jamerson.  Emergency  Response 
and  Minor  Use  Section  (TS-767C), 
Registi-ation  Division  rrS-767C). 
Environmental  Protection  Agencv,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  718,  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202.  (703) 
557-2310. 
SUPPtfMENTARV  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  December  29,  1988 
(53  FR  52734),  in  which  it  was  announced 
that  the  Interregional  Research  Project 
No.  4  (IR-4),  New  Jersey  Agricultural 
Experiment  Station.  P.O.  Box  231. 
Rutgers  University.  New  Brunswick.  NJ 
08903,  had  submitted  pesticide  petitions 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4 
Project,  and  the  named  Agricultural 
Experiment  Stations.  These  petitions 
requested  that  the  Administrator. 


pursuant  to  section  408(e)  of  the  Federal 
Food.  Druj4.  and  Cosmetic  Act.  propose 
the  establishment  of  an  exemption  from 
the  requirement  of  a  tolerance  for 
residues  of  sodium  chlorate  when  used 
in  accordance  with  good  agricultural 
practice  as  a  harvest  aid  m  or  on  certain 
raw  agricultural  commodities. 

1.  PP9E2149.  Petition  submitted  on 
behalf  of  the  CaHfomia,  Minnesota, 
Michigan,  and  North  Dakota 
Agricultural  Experiment  Stations  for  dry 
edible  beans. 

2.  PP3E2910.  Petition  submitted  on 
behalf  of  the  Arkansas,  Georgia, 
Missouri.  Oklahoma,  and  Tennessee 
Agricultural  Experiment  Stations  for 
southern  peas. 

Sodium  chlorate  is  a  strong  oxidizing 
agent  that  can  easily  be  reduced  to 
sodium  chloride  in  the  presence  of 
organic  material.  The  available  data 
indicate  that  the  use  results  in  negligible 
residues  of  sodium  chlorate  on  the  raw 
agricultural  commodities.  Dried  beans 
and  southern  peas  are  normally 
rehydrated  and  cooked  prior  to  human 
consumption,  and  these  processes  favor 
further  reduction  of  sodium  chlorate 
residues  to  sodium  chloride. 

Comments  were  received  in  response 
to  the  proposed  rule  from  the  National 
Food  Processors  Association  (NFPA) 
NFPA  commented  in  support  of  the 
proposed  exemption  from  the 
requirement  of  a  tolerance  for  sodium 
chlorate.  NFPA  commented  that  use  of 
sodium  chlorate  as  a  desiccant  would 
remove  a  physical  barrier  to  harvest  and 
maintain  product  quality  in  the  event  of 
untimely  rainfall  at  or  near  har\est. 

There  were  no  adverse  comments  or 
requests  for  referral  to  an  adxisory 
committee  received  in  response  to  the 
proposed  rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered  by  the  Agency,  the 
exemptions  from  the  requirement  of  a 
tolerance  established  by  amending  40 
CFR  180.1020  would  protect  the  public 
health.  Therefore,  the  exemptions  are 
estabhshed  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  groundf 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
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by  gruuxid*  l«)jally  •iifTicienl  to  justify 
the  r«>Iief  nought. 

The  Office  of  MiinagemenI  and  Budget 
hat  pxeraptpd  thi«  rule  from  the 
r«quirfmonts  of  sertuin  3  of  Executive 
Order  12291 

Pumuant  to  the  r«»quirement»  of  the 
Regulatory  Flexibility  Act  (Pub  L  96- 
354,  »4  Stat.  1164.  5  U  S  C  801-612),  the 
AdminntrHtor  has  di'tennin«'d  that 
r«>$iulations  establishing  new  tuturancea 
or  raiatng  tuierance  levels  or 
estahlishinn  exemptions  fnjm  tolerance 
requLLTt'ments  do  nut  have  a  tigniriaint 
economic  impact  on  a  subatantial 
numUir  of  sni/ill  entities.  A  c«rtifiuition 
slatein<>[ii  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1H81  (46 
m  24960) 

List  of  Subjects  tn  40  CfH  Part  IM 

Administrative  pr<ictii  e  and 
procedure.  Agricultural  commodities, 
Peatlcidea  and  pesta,  Reporting  and 
recordkeeping  requir*?menta. 

Dated  Ftbruary  17  ISHO 
DoiigtM  D.  Caapt 

Dirrcior  Office  erf  Pesticidii  Proffram: 

Therefore.  40  CFR  Part  180  is 
amended  as  follows 

PART  ItO— (AMCNOCD] 

1  The  authonfy  citation  for  Part  180 
continuea  to  rend  as  follows: 

Authority:  n  t ;  8  (^  Mfta 

2  Section  180  1020  is  revised,  to  read 
as  followa: 


I  1M.1020 

fiufii  ItM  rs^ulr^ifMnt  of  a  lotcrsnos. 

S<idium  chlorate  la  exempted  from  the 
requirement  of  a  tolerance  for  renidues 
m  or  on  the  following  raw  agricultural 
commodities  when  ujied  as  a  defoliant, 
desiccrtnt.  or  fungicide  in  acrxjrdance 
with  gixxl  agncultural  practice 
Coivrnmiitifs 

B«ans.  dry  adiMe 

Com.  fodder 

Com.  furax** 

Com.  gTMin 

(!ottiin»eed 

KUni«ed 

KUn.  itrHw 

(■uar  b«anii 

Pnat.  •outht-m 

Prpprra.  thill 

Rue 

Rire  itraw 

Safflower  grain 

Sornhum.  grain 

Sorghum,  fodder 

Sorghum,  fomge 

Soy  t)«ana 

Sunflower  feed 

(FR  [>x;  88-4212  Filed  3-7-a».  8  43  am] 


FEOCAAL  COMMUMICATIONS 
COMMISSION 

47  Cf  R  PwiX  73 

(MM  Docket  Mo.  tZ-tll;  FCC  M-4M1 

FM  Broadcast  Sarvtca;  Uaa  of 
CXractkxial  AntarvM*  m  Making  Short- 
Spacad  Statkxt  AastgnnMnts 

AQCMCy:  Federal  Communications 

Commission 

AcnoM:  Final  rule. 

■UtMMAiiY:  The  Commission  adopts  new 
rules  that  permit  an  applicant  for  a 
commercial  FM  broadcast  station  to 
request  the  authonzation  of  a 
transmitter  site  that  would  be  nominally 
short  spaced  to  other  co-channel  or 
adjacent  channel  stations,  provided  the 
service  of  those  other  licensees  is 
protected  from  interference  in 
accordance  with  well  established 
cntena.  The  maximum  amount  of  short- 
spaang  is  limited  by  the  amount  of 
separation  specified  for  the  next  smaller 
size  station  class.  Mowever,  because  of 
resource  limitations,  permissible  short- 
spacing  will  also  be  initially  linuted  to  8 
kilometers  (5  miles).  No  change  is  made 
to  the  FM  channel  allotment  process,  or 
the  intermediate  frequency  minimum 
distance  separation  requirements.  The 
purpose  of  these  new  rules  is  to  afford 
h'M  broadcast  station  licensees  some 
additional  flexibility  m  the  selection  of 
transmitter  sites. 
WWCIIWI  DATE  The  Federal 
Communications  Commission  will  issue 
a  Public  Notice,  to  be  published  in  the 
Federal  Regjater,  announcing  the 
effective  dHte  of  this  action 
AOOMCSS:  Federal  Communications 
CommiB.^ion.  Washington.  DC  20554 
FOM  FUnTHCN  mromiATiOM  COtfTACr: 
B  C  "lay"  lackson,  Jr .  or  Bemdrd 
(.ordon,  Mass  Media  Bureau.  (202)  632- 

9«eo 

SUm^MEMTAMV  mfohmation:  Public 
reporting  burden  f(jr  thm  collection  of 
mforniHiion  is  estimated  to  vary  from  71 
hours  45  minutes  to  301  hours  30  minutes 
per  response  with  an  average  of  110 
hours  28  minulps  per  response  for  an 
FCC  Form  301  applicant  (3060-0027), 
and  from  76  hours  to  80  hours  per 
response  with  an  average  of  78  hours  4 
minutes  for  an  FCC  Form  340  applicant 
(3060-0034),  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
mainlaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 


reducing  the  burden,  to  the  Federal 
Coaununications  Commission.  Office  of 
the  Mar^ging  Director,  Washington.  DC 
20554,  and  to  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (3060-0027/3060-0034). 
Washington.  DC  20503. 

Following  is  a  summary  of  the 
Commissions  Report  and  Order 
adopted  December  12,  1988.  and 
released  February  22. 1988.  The  full  text 
of  this  action  ii  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  DockeU  Branch  (Room 
230).  1919  M  Street,  NW..  Washington. 
DC.  The  complete  text  of  this  action 
may  also  be  purchased  from  the 
Commisaion's  copy  contractors. 
International  Transcription  Services, 
(202)  857-3800.  2100  M  Street.  NW.,  Suite 
140.  Washington,  DC  20037. 

Summary  of  the  Report  and  Order 

1  The  Commission  adopts  new  rules 
that  permit  an  applicant  for  commercial 
FM  facilities  to  request  the  authorization 
of  a  transmitter  site  that  would  be 
nominally  short-spaced  to  the  facilities 
of  other  co-channel  or  adjacent  channel 
staboQS,  provided  the  service  of  other 
licensees  is  protected  from  interference 
in  accordance  with  well  established 
criteria.  Various  methods  may  be  used 
to  provide  this  protection,  such  as  taking 
advantage  of  terrain  elevation  in  the 
direction  of  the  short-spaced  station(s), 
making  an  appropriate  reduction  m 
operating  facUitiea  (power  and/or 
antenna  height),  using  a  directional 
antenna,  or  employing  any  combination 
of  these  means.  The  maximiun  amount 
of  short-spacing  permitted  will  be 
limited  by  the  amount  of  separation 
specified  for  the  next  smaller  station 
class  However,  because  of  limited 
application  processing  resources, 
permissible  short-spacing  is  restricted 
temporarily  to  8  kilometers  (5  miles).  No 
change  is  made  in  the  current  FM 
channel  allotment  process,  under  which 
proposals  for  new  channel  allotments 
must  meet  minimum  distance  separation 
requirements  with  respect  to  other  co- 
channel  and  adjacent  channel  stations. 
Also,  no  change  is  made  in  the 
intermediate  frequency  minimum 
distance  separation  requirements. 
Although  these  new  provisions  pertam 
mainly  to  commercial  FM  stations,  non- 
commercial educational  FM  stations 
that  are  currently  subject  to  the  distance 
separation  requirements  of  47  CFR 
73.207  are  also  affected. 

2.  Under  the  new  rules,  ail  exuting 
fully  spaced  stations  will  continue  to  be 
afforded  protection  based  on  the 
presumed  use  of  the  maximum  EJIP  and 
reference  HAAT  for  their  station  class. 


However,  only  the  actual  facilities  of  the 
stations  that  apply  for  short-spaced 
locations  under  the  new  rules  will  be 
protected  In  general,  stations  vnXL  not 
be  authorized  at  locations  that  do  not 
meet,  as  a  minimum,  the  required  co- 
channel  and  adjacent  channel  spacings 
applicable  to  the  next  lower  class  of 
station.  Thus,  short-spaced  sites  will  be 
allowed,  but  only  to  the  extent  that 
would  be  feasible  if  the  stations  were  to 
operate  with  the  approximate  minimum 
facilities  permitted  their  class.  The  exact 
distances  involved  are  specified  in  a 
new  rule,  47  CTR  73.215,  The 
Commission  will  continue  to  require 
licensees  to  provide  principal  city 
coverage  (70  dBuJ  over  their  community 
of  license  and  to  preserve  their  service 
from  interference. 

3.  Because  this  proceeding 
reintroduces,  in  a  limited  way,  the 
contour  protection  nwthpd  of  making 
assignments  afiecting  the  commercial 
FM  service,  it  was  neoessary  to 
determine  the  signal  strength  to  be  used 
for  FM  statioDs'  protected  contour.  The 
Notice  of  Proposed  Rule  Making 
(TJotice")  questioned  whether  a 
uniform  level  of  1  mV/m  for  all  station 
classes  might  be  appropriate.  Diis  is  the 
level  used  for  non-commercial 
educational  FM  stations  and 
approximates  the  level  that  is,  in  effect, 
protected  for  most  of  the  commercial 
station  classes.  However,  Class  B  and 
Bl  stations  in  the  non-reserved  band,  in 
effect,  receive  protection  of  somewhat 
lower  signal  lerels,  approximately  0.5 
mV/m  and  0.7  mV/m  respectively.  In 
view  of  the  record  developed  in  &l8 
proceeding,  the  Commission  will  use 
these  lower  values  for  Gass  B  and  Class 
Bl  "(tations'  protected  contours  for  the 
purpose  of  (xintour  protection  in 
connection  with  these  short-spacing 
rules,  but  recognizes  that  it  may  be 
appropriate  to  revi&it  this  mattn  in  the 
future. 

4.  On  the  matter  of  voluntary 
acceptance  of  interference,  the 
comments  were  virtually  unanimous 
that  hcensees  should  not  be  allowed  to 
accept  any  interference  beyond  that 
already  permitted.  The  Commission 
prefers  to  develop  further  experience 
with  various  methods  of  limiting 
interference,  sach  as  the  use  of 
directional  antennas  as  contemplated  in 
this  proceeding.  Accordingly,  the  new 
rules  do  not  permit  acceptance  of 
additional  interference. 

5.  The  rules  for  determining  antenna 
height  above  average  terrain  ("HAAT") 
in  the  non-commercial  FM  service  and 
the  Low  Power  TV  service  require  the 
use  of  as  many  radials  as  necessary  to 
establish  the  lack  of  prohibited  overlap. 


In  some  cases,  only  a  few  radials  are 
needed,  while  in  other  cases,  such  as  a 
valley  between  two  mountains,  many 
radials  may  be  necessary  to  accurately 
establish  the  lack  of  prohibited  overlap. 
The  Commission  has  determined  that 
this  method  also  be  used  for  conunercial 
FM  broadcast  stations  when  contour 
protection  is  required.  The  distance  to 
pertinent  contoiirs  is  calculated  at  each 
azimuth  using  the  HAAT  and  effective 
radiated  power  ("ERF')  along  the 
individual  radial.  This  method  must  be 
used  for  both  the  protected  contour  and 
the  interfering  contour.  However,  for 
purposes  of  station  authorization,  the 
overall  HAAT  wiD  be  computed  in 
accordance  with  the  traditional  eight- 
radial  procedure. 

New  AppticatioB  Tendwabaity 
Requirements 

6.  Because  applications  processed 
pursuant  to  the  new  rules  are  entitied 
only  to  protection  based  on  proposed 
facilities,  apphcants  for  sndi  stations 
will  be  reqohvd  to  expressij  indicate  by 
an  appropriate  exhibit  in  their 
a{^cation  that  tfiey  are  to  be  processed 
pursuant  to  these  new  rules.  This  will 
allow  immediate  identification  of  the 
protection  to  be  afforded  sach 
applications.  Failure  to  indicate  diat  an 
apph'cabon  is  to  be  processed  onder 
these  new  rules  would  afford  the 
proposed  facility  mOTe  protection  than  it 
is  entitled  to  and  mmecessarily  restrict 
other  api^cants.  Therefore,  if  an 
applicant  requests  authorization  to 
operate  pursuant  to  fbeae  new  rules,  an 
additional  dement  of  substantial 
completeness  at  tender  wiQ  be  the 
requirement  that  an  exhibit  be 
submitted  intended  to  demonstrate 
compUance  with  the  applicable 
provisions  of  the  new  rules. 
Accordingly,  an  applicant's  foilure  to 
submit  the  appn^mate  exhibit  will 
result  in  the  return  ot  the  api^cation  as 
not  substantially  ctMoidete  at  tendra*. 
The  Commissim  is  therefore  adding  this 
requirement  for  an  exhibit  to  its  list  of 
tender  criteria  utilized  in  evaluating  the 
substantial  completeness  of  applications 
under  the  FM  "hard  look"  processing 
procedures  (see  Report  and  Order  in 
MM  Docket  No.  84-750,  50  FR  19936. 
May  13, 1965).  Finally,  the  Commission 
is  adding  a  questicm  to  Section  V-B. 
FCC  Form  301  ("AppUcabon  for 
Authority  to  Construct  or  Make  Changes 
in  a  Commercial  Broadcast  Station"), 
which  will  require  an  engineering  study 
to  establish  the  lack  of  prohibited 
overlap  of  contours  involviDg  affected 
stations.  A  similar  revision  in  FCC  Fonn 
340  ("Application  for  Authority  to 
Construct  or  Make  Changes  in  a 
Noncommercial  Educational  Broadcast 


Station")  is  being  made.  In  the  interim, 
before  the  changed  forms  are  available, 
applicants  proposing  c^eration  porsuant 
to  the  new  rules  most  inclncieH  as  a 
supplement  to  the  old  form,  an 
additional  exhibit  The  informabon  to  be 
contained  in  the  exhibit  is  given  at  the 
end  of  of  this  summary,  however,  a  full 
sized  copy  of  the  exhibit  available  from 
the  Commission,  must  be  used  for  actual 
filings. 

7.  i^pbcations  involving  the  use  of 
directional  antennas  will  require 
considerably  more  resources  to  process 
than  others,  both  from  a  personnel  and 
computer  processing  standpoint 
Budgetary  constraints  wiD  severely  limit 
the  Commission's  abiUty  to  process  any 
significant  number  of  applications 
involving  directional  antennas  at  this 
time.  The  Commission  therefore  finds  it 
necessary  to  limit  temporarily  the 
number  of  applications  received  ^t 
involve  short-spacing  and  beeves  that 
this  is  best  done  by  temporarily  limiting 
the  amount  by  which  applicants  may 
short-space  to  8  kilometers  (about  5 
miles).  This  limit  will  enable  tbe 
Commission  to  be  responsive  to  the 
majority  of  applications  which  currently 
require  consideration  on  a  waiver  basis 
and  it  wilL  moreover,  assist  it  in 
identifying  any  onforeseen  problems  in 
the  evalnation  of  these  applications. 
Consistent  with  this  short-term 
necessity,  the  Commission  wiD  not 
consider  applications  involving  greater 
amounts  of  short-spacing  at  this  time. 
This  temporary  policy  is  stated  in  a  Note 
in  the  new  rules.  Authority  is  delegated 
to  the  Chief,  Mass  Media  Bureau,  to 
issue  an  Order  to  remove  this  Note 
when  it  is  no  longer  necessary. 

8.  Also,  pending  the  outcome  of  the 
Commission's  proposal  in  MM  Docket 
No.  88-375  [see  Notice  of  Proposed  Rule 
Making.  53  FR  38743.  October  3, 1986)  to 
increase  the  maximum  power  of  Qasa  A 
FM  stations  to  6  kW,  it  will  not  accept 
applications  which  invrfve  contour 
protection  based  on  the  current  3  kW 
Qass  A  power  limit.  Because  such 
applications  could  preclude  tbe  intended 
benefits  of  tbe  power  increase  proposal 
for  indivadual  Class  A  atatioos,  it  would 
clearly  be  inappropriate  to  accept  them 
until  a  decision  concerning  Class  A 
power  is  final  However,  tbe 
Commission  will  accept  a^^cationa 
based  on  the  presumed  use  of  an  ERP  of 
6  kW  and  and  antenna  HAAT  of  100 
meters  for  Class  A  stations,  as  the 
potential  preclusive  effect  of  soch 
apphcations  on  Class  A  facilities  would 
be  largely  avoided  However,  Class  A 
applicants  applying  under  the  new  rules 
should  be  aware  that  they  will  be 
I»otected  only  to  their  actual  facilities 
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and  tharafora  may  not  b«  able  to  take 
advantage  of  any  rule  changea  that  the 
Commission  may  adopt  in  MM  Docket 
No.  88-375.  A  Note  concerning  this 
policy  is  being  added  following 
paragraph  (b)(2Kii)  of  new  rule  47  CFR 
73.215.  This  Note  will  be  removed  when 
final  action  concerning  the  Class  A 
power  increase  is  taken. 

9.  Applications  submitted  prior  to  the 
effective  date  of  the  new  rules  that 
Include  a  request  for  waiver  of  47  CFR 
73.207  will  be  processed  under  the 
current  minimum  spacing  rules  only  and 
not  under  the  new  contour  protection 
rules.  Applications  submitted  on  or  after 
the  effective  date  must  specify  whether 
they  are  to  be  processed  under  the  new 
contour  protection  rules.  Amendments 
submitted  on  or  after  the  effective  date 
(including  amendments  to  applications 
on  file  prior  to  the  effective  date)  also 
must  specify  whether  they  are  to  be 
processed  under  the  new  contour 
protection  rules.  The  Commission 
beheves  that  it  would  be  Improper  to 
presume,  without  an  explicit  election, 
that  an  applicant  chooses  processing 
under  the  new  contour  protection  rules, 
as  this  entails  some  risk  that  future 
modifications  of  its  facilities  might 
become  restricted  as  the  result  of 
protection  of  actual,  rather  than 
maximum,  facilities.  Therefore,  In  the 
absence  of  a  specific  request  by  the 
applicant,  including  the  required 
supplementary  exhibit  as  described 
below,  the  Commission  will  presume 
that  the  applicant  Intends  the 
application  to  be  processed  under  the 
minimum  spacing  rules  only  and  not 
under  the  new  contour  protection  rules. 

10.  Pursuant  to  the  Regulatory 
Rexibility  Act  of  1980,  5  U.S.C.  803,  the 
Commission  notes  that  adoption  of  these 
provisions  will  provide  broadcasters 
with  an  alternative  and  Increused 
flexibility  in  selecting  the  most 
beneficial  antenna  site. 

Additiooal  Exiiiblt  Required 

11  The  provisions  contained  in  this 
action  have  been  analyzed  with  rt>9pet;t 
to  the  Paperwork  Reduction  Act  of  1980, 
and  have  been  found  to  impose  a  npw  or 
modified  information  ctillection 
requirement  on  the  public. 
Implementation  of  any  new  or  modifiRd 
requirement  will  be  subject  to  approvHl 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  the  Act 

12.  Applicants  requesting  processing 
pursuant  to  47  CFR  73.215  must  submit 
additional  Information  as  follows, 
together  with  FCC  Form  301 
("Application  for  Authority  to  Construct 
or  Make  Changes  in  a  Commercial 
Broadcast  Station"),  or  FCC  Form  340 
("Application  for  Authority  to  Construct 


or  Make  Changes  in  a  Noncommercial 
Educational  Broadcast  Station"),  as 
appropriate.  The  information  to  be 
submitted  as  an  exhibit  is  a  complete 
engineering  study  to  estabUsh  the  lack 
of  prohibited  overlap  of  contour* 
Involving  affected  stations.  The 
engineering  study  must  Include  the 
following: 

(a)  Protected  and  Interfering  contours, 
in  all  directions  (360*),  for  the  proposed 
operation. 

(b)  Protected  and  interfering  contours, 
over  pertinent  arcs,  of  all  short-spaced 
assignments,  applications  and 
allotments,  including  a  plot  showing 
each  transmitter  location,  with 
identifying  call  letters  or  file  numbers, 
and  indication  of  whether  facility  is 
operating  or  proposed.  For  vacant 
allotments,  use  the  reference 
coordinates  as  transmitter  location. 

(c)  When  necessary  to  show  more 
detail,  an  additional  allocation  study 
utilizing  a  map  with  a  larger  scale  to 
clearly  show  prohibited  overlap  will  not 
occur. 

(d)  A  scale  of  kilometers  and  properly 
labeled  longitude  and  latitude  lines, 
shown  across  the  entire  exhibit(s). 
Sufficient  lines  should  be  shown  so  that 
the  location  of  the  sites  may  be  verified. 

(e)  The  official  title(s)  of  the  map(s) 
used  in  the  exhibit(B). 

13.  Accordingly,  it  is  ordered  That  47 
CFR  Part  73  is  amended  as  set  forth 
below.  This  action  is  taken  pursuant  to 
authority  contained  in  sections  4  and 
303  of  the  Communications  Act  of  1934, 
as  amended.  It  is  further  ordered  That 
this  proceeding  is  terminated. 
Fpdenil  Communications  Commission 
Ooona  R.  SMrcy. 
S^HTelary 

list  of  Sub)«cts  In  47  CFR  Part  73 

Radio  broadcasting.  FM  broadcast 
stations.  Minimum  distance  separation 
requirements.  Directional  antennas 
(FM).  Short-spaced  antenna  sites  (FM) 

For  the  reasons  set  forth  in  the 
preamble.  47  CFR  Part  73  ts  amended  as 
follows; 

PART  73— (AMENDED  1 

1  The  authonty  citation  for  47  CFR 
Part  73  continues  to  read  as  follows: 

Authority:  47  U  SC.  IM  and  303 

2  47  CFT*  73  207  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows; 


jr3J07 


separated  from  other  allotments  and 
assignments  on  the  same  channel  (co- 
channel)  and  on  nearby  adjacent 
channels  by  not  less  than  the  minimum 
distances  specified  In  paragraphs  (b) 
and  (c)  of  this  section.  The  Commission 
will  not  accept  petitions  to  amend  the 
Table  of  Allotments,  applications  for 
new  stations,  or  appUcationa  to  change 
the  channel  or  location  of  existing 
assignments  unless  transmitter  sites 
meet  the  minimum  distance  separation 
requirements  of  this  section,  or  such 
applications  conform  to  the 
requirements  of  §J  73.213  or  73.215. 
However,  applications  to  modify  the 
facilities  of  stations  «irith  short-spaced 
antenna  locatioru  authorized  pursuant 
to  prior  waivers  of  the  distance 
separation  requirements  may  be 
accepted,  provided  that  such 
applications  propose  to  maintain  or 
Improve  that  particular  spacing 
deficiency.  Class  D  (secondary) 
assignments  are  subject  only  to  the 
distance  separation  requirements 
contained  in  paragraph  (b)(3)  of  this 
section.  [See  \  73.512  for  rules  governing 
the  channel  and  location  of  Class  D 
(secondary)  assignments.) 

3.  47  CFR  73.209  is  amended  by 
revising  paragraph  (b)  and  removing 
paragraph  (c),  as  follows: 

•  a  •  •  • 

(b)  The  nature  and  extent  of  the 
protection  from  interference  afforded 
FM  broadcast  stations  operating  on 
Channels  221-300  is  Umited  to  that 
which  results  when  assignments  are 
made  in  accordance  with  the  rules  in 
this  subpart. 

4.  A  new  section  47  CFR  73.215  is 
added  to  read  as  follows: 

(73.21S    Contour  protection  for  ahort- 


(a)  Except  for  assignments  made 
pursuant  to  ||  73.213  or  73.215,  FM 
allotments  and  assigrunents  must  be 


The  Commission  will  accept 
applications  that  specify  short-spaced 
antenna  locations  (locations  that  do  not 
meet  the  domestic  co-channel  and 
adjacent  channel  minimum  distance 
separation  requirements  of  i  73.207); 
Provided  That,  such  applications 
propose  contour  protection,  as  defined 
in  paragraph  (a)  of  this  section,  with  all 
short-spaced  assignments,  applications 
and  allotments,  and  meet  the  other 
applicable  requirements  of  this  section. 
F.ach  application  to  be  processed 
pursuant  to  this  section  must 
speciHcally  request  such  processing  on 
its  face,  and  must  include  the  necessary 
exhibit  to  demonstrate  that  the  requisite 
contour  protection  will  be  provided. 
Such  applications  may  be  granted  when 


the  Commission  delennlnes  that  such 
actjon  would  serve  the  public  interest, 
convenience,  and  necessity. 

(a)  Contour  protection.  Contour 
protection,  for  the  purpose  of  this 
section,  means  that  on  the  same  channel 
and  on  the  first,  second  and  third 
adjacent  channels,  the  predicted 
interfering  contours  of  the  propoaed 
station  do  not  overlap  the  predicted 
protected  contours  of  other  short-spaced 
assignments,  applications  and 
allotments,  and  the  predicted  interfering 
contours  of  other  short-spaced 
assignments,  applications  and 
allotments  do  not  overlap  the  predicted 
protected  contour  of  the  proposed 
station. 

(1)  The  protected  contours,  for  the 
purpose  of  this  section,  are  defined  as 
follows.  For  all  Class  B  and  Bl  stations 
on  Channels  221  through  300  inclusive, 
the  F(50,50)  field  strengths  along  the 
protected  contours  are  0.5  mV/m  (54 
dBfi)  and  Q.7  mV/m  (57  dBji}. 
respectively.  For  all  other  stations,  the 
F(50.50)  field  strength  along  the 
protected  contour  is  1.0  mV/m  (60  dBji). 

(2)  The  interfering  contours,  for  the 
purpose  of  this  section,  are  defined  as 
follows.  For  co-channel  stations,  the 
F(50,10)  Geld  strength  along  the 
interfering  contour  is  20  dB  lower  than 
the  F(50,50)  field  strength  along  the 
protected  contour  for  which  overlap  is 
prohibited.  For  first  adjacent  channel 
stations  (±200  kHz),  the  F(50,10)  field 
strength  along  the  interfering  contour  is 
6  dB  lower  than  the  P(50,50)  field 
strength  along  the  protected  contour  for 
which  overlap  is  prohibited.  For  second 
adjacent  chaimel  stations  (±400  kHz), 
the  F( 50,10)  field  strength  along  the 
interfering  contour  is  20  dB  hi^er  than 
the  F(50,50)  field  strength  along  the 
protected  contour  for  which  overlap  is 
prohibited  For  third  adjacent  channel 
stations  (±600  kHz),  the  F(50.10)  field 
strength  along  the  interfering  contour  is 
40  dB  higher  than  the  F( 50.50)  field 
strength  along  the  protected  contour  for 
which  overlap  is  prohibited. 

(3)  The  locations  of  the  protected  and 
interfering  contours  of  the  proposed 
station  and  the  other  short-spaced 
assignments,  applications  emd 
allotments  must  be  determined  in 
accordance  with  the  procedures  of 
paragraphs  (c),  {d)(2)  and  (d)(3)  of 

§  73.313.  using  data  for  as  many  radials 
as  necessary  to  accurately  locate  the 
contours, 

(b)  Applicants  requesting  short- 
spaced  assignments  pursuant  to  this 
section  must  take  into  accoimt  the 
following  factors  in  demonstrating  that 
contour  protection  is  acdtieved: 

(1)  The  ERP  and  antenna  HAAT  of  the 
proposed  statioo  In  the  directioii  of  the 


contours  of  other  short-spaced 
assignments,  apfdicatioos  and 
allotments.  If  a  directional  antenna  is 
propoeed.  the  pattern  of  ^t  antemia 
must  be  used  to  calculate  the  ERP  In 
particular  directions.  See  i  73.316  for 
additional  requirements  for  directional 
antennas. 

(2)  The  ERP  and  antenna  HAAT  of 
other  short-spaced  assignments, 
applications  and  allotments  in  the 
direction  of  the  contours  of  the  pHvposed 
station.  The  ERP  and  antenna  HAATs  in 
the  directions  of  concern  must  be 
determined  as  follows: 

(i)  For  vacant  allotments,  contours  are 
based  on  the  presumed  use,  at  the 
allotment's  reference  point,  of  the 
maximum  ERP  that  could  be  authorized 
for  the  station  class  of  the  allotment, 
and  antenna  HAATs  in  the  directions  of 
concern  that  would  result  fivm  a  non- 
directional  antenna  mounted  at  a 
standard  eight-radial  antenna  HAAT 
equal  to  the  reference  HAAT  for  the 
station  class  of  the  allotment 

(ii)  For  existing  stations  that  were  not 
authorized  pursuant  to  this  section, 
including  stations  with  authorized  ERP 
that  exceeds  the  maximum  ERP 
permitted  by  S  73.211  for  the  standard 
eight-radial  antenna  HAAT  employed, 
and  for  applications  not  requesting 
authorization  pursuant  to  this  section, 
contours  are  based  on  the  presumed  use 
of  the  maximum  ERP  for  the  applicable 
station  class  (as  specified  in  |  73.211), 
and  the  antenna  HAATs  in  the 
directions  of  concern  that  would  result 
fi^m  a  non-directional  antenna  mounted 
at  a  standard  eight-radial  antenna 
HAAT  equal  to  the  reference  HAAT  for 
the  apphcable  station  class,  without 
regard  to  any  other  restrictions  that  may 
apply  (e.g.  zoning  laws,  FAA 
constraints,  application  of  {  73.213), 

Note  to  pongraphs  (bM2)(i)  a4  (bK2>(ii): 
Until  further  notice,  contours  for  existmg 
Class  A  assignments.  Class  A  applications 
not  requesting  authorization  pursuant  to  this 
section,  and  Class  A  allotments  are  liased  on 
the  presumed  use  of  an  BU>  of  6000  Watts, 
and  antenna  HAATs  in  the  directions  of 
concern  that  would  result  from  a  non- 
direcbonal  antenna  mounted  at  a  standard 
eight-radial  antenna  HAAT  equal  to  100 
meters.  This  temporary  provision  will  be 
removed  after  the  fioal  resolution  of 
propoeals  in  MM  Docket  No.  B&-375. 

(iii)  For  stations  authorized  pursuant 
to  this  section,  except  stations  with 
authorized  ERP  that  exceeds  the 
maximum  ERP  permitted  by  §  73.211  for 
the  standard  ei^t-radial  antenna  HAAT 
employed,  contours  are  based  on  the  use 
of  the  authorized  ERP  in  the  directions 
of  concern,  and  HAATa  in  the  directions 
of  concern  derived  from  the  authorized 
standard  eight-radial  antenna  HAAT. 


For  statioQS  with  aotiiorized  HIP  that 
exceeds  the  maximum  ERP  permitted  by 
S  73.211  for  the  standard  eight-radial 
antenna  HAAT  employed,  authorized 
under  this  section,  contours  are  based 
on  the  presumed  use  of  the  maximum 
ERP  for  the  applicable  station  class  (as 
specified  in  §  73.211),  and  antenna 
HAATs  in  the  directions  of  concern  that 
would  result  from  a  non-directional 
antenna  mounted  at  a  standard  eight- 
radial  antenna  HAAT  equal  to  the 
reference  HAAT  for  the  applicable 
station  class,  without  regard  to  any 
other  restrictions  that  may  apply. 

(iv]  For  applications  containing  a 
request  for  authorization  pursuant  to 
this  section,  except  for  appiicoticMis  to 
continue  operation  with  authcized  ERP 
that  exceeds  the  maximum  ERP 
permitted  by  {  73.211  for  the  standard 
eight-radial  antenna  HAAT  employed, 
contours  are  based  on  the  use  of  the 
proposed  ERP  in  the  directions  uf 
concern,  and  antenna  HAATs  in  the 
directions  of  concern  derived  from  the 
proposed  standard  eight-radiaJ  antenna 
HAAT.  Few  applications  to  continue 
operation  with  an  ERP  that  exceeds  the 
maximum  ERP  permitted  by  $  73.211  for 
the  standard  eight-radial  HAAT 
employed,  if  processing  is  requested 
under  this  section,  contours  are  based 
on  the  presumed  use  of  the  maximum 
ERP  for  the  applicable  staticm  class  (as 
specified  in  i  73.211),  and  antenna 
HAATs  in  die  directions  of  ccmcem  that 
would  result  from  a  nondirectional 
antenna  mounted  at  a  standard  eight- 
radial  antenna  HAAT  equal  to  the 
reference  HAAT  for  the  apphcable 
station  class,  without  regard  to  any 
other  restrictions  that  may  apply. 

Note  to  paragraph  (b>:  Appbcants  ar« 

cautioned  that  the  antenna  HAAT  in  any 
particular  directioB  of  coacem  will  not 
usually  be  Atft  same  as  the  standard  eight- 
radial  antenna  HAAT  or  the  referenoe  HAAT 
for  the  statioD  class. 

(e)  Apphcations  submitted  for 
processing  pursuant  to  this  section  are 
not  required  to  propose  contour 
protection  of  any  assignment, 
appUcation  or  allotment  for  which  the 
minimum  distance  separation 
requirements  of  {  73.207  are  met  and 
may,  in  the  directions  of  those 
assignments,  applications  and 
allotments,  employ  the  maximum  Q^P 
permitted  by  {  73.211  for  the  standard 
eight-radial  antenna  HAAT  employed. 

(d)  Stations  authorized  pursuant  to 
this  section  may  be  subaequentiy 
authorized  on  die  basis  of  compliance 
with  the  domestic  minimum  separation 
distance  requirements  of  i  TZ-VP.  upon 
filing  of  so  FCC  Form  SOI  or  FCC  Form 
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340  (ai  appropriate)  requesting  a 
modiflcation  of  authorixation. 

(e)  The  Commlaaion  will  not  accept 
applicatlona  that  tpecify  a  ihort-spaced 
antenna  location  for  which  the  following 
minimum  dlatance  aeparation 
requlramenta.  In  kilometers  (miles),  are 
not  met: 


R«latton       Co-cAann«l 


200  kHz 


AID  A 
A  loBl 
AloB 
A  toC3 
A  10  CI 
A  toC 
Bi  to  Bi 
Bt  to  B 
BI  toCa 
BI  toCi 
BI  to  C 
B  to  B 
B  toCS 
8  to  Ci 
8  toC 
C2  toC2 
C2  toCI 
C2  toC 
CI  to  01 
01  toC 
CloC_ 


«2(81) 
119(74) 
1*3  (BS) 
143(08) 
178  (111) 
203  (126) 
13*  (80) 
175  (100) 
183  (101) 
200  (124) 
233  (145) 
211  (131) 
200(124) 
241  (150) 
270  (1fl«) 
183  (101) 
1»e  (122) 
224  (139) 
224  (130) 
249(156) 
270  (106) 


66(41) 

66(56) 

64(52) 

111  (69) 

142(66) 

86  (56) 

114  (71) 

106  (66) 

134  (83) 

169(106) 

146  (00) 

134  (63) 

189  (105) 

196  (121) 

106(66) 

130(61) 

169(106) 

156(06) 

186(117) 

208(130) 


400/600 
kHz 


25(16) 
46(29) 
67  (42) 
53  (33) 
73  (45) 
93  (56) 
46  (30) 
89(43) 
S6(34) 
74(46) 

106  (66) 
71  (44) 
88(43) 
77(48) 

106  (65) 
55  (34) 
74(46) 

106  (66) 
70  (40) 

106(66) 

106(66) 


^4ot•  to  parasraph  (a):  lentil  further  Notice, 
the  CoRunualon  will  not  accepl  application! 
that  ipecify  ihorl  (pacffd  antRnna  loc«tionj 
punuant  to  thia  tection  «vh«r«in  tha  proposed 
dlatance  teparallon  la  lets  than  the  nonnally 
raqulrad  dlitanca  Miparation  In  |  73.207  by 
more  than  8  kilometars  (S  tntlei).  Thli 
temporary  restriction  will  be  removed  when 
the  Ckinunisalon  determines  that  sviiiUbie 
resources  sre  lufflclent  to  allow  the  timely 
procesalnd  of  sddltlonal  applications 
proposing  ihort-spaced  locations  ann^ 
contour  protection. 

5.  47  era  73  311  is  amended  by 
revlaing  paraKraph  (h)  and  adding  a  new 
paragraph  (b)(4)  as  follows: 

f  7^.31 1     FMd  all  wiylti  oofHo4jf^ 

(a)  Applicatlona  for  FM  broadcast 
authorixatlona  must  show  the  field 
strength  contours  required  by  FCC  Form 
301  or  FCC  Form  340.  as  appropriate 

(b)  •  •  • 

(4)  In  determining  compliance  with 
I  73.215  concerning  contour  protection. 

6.  47  CFR  73.316  is  amended  by 
reviaing  paragraphs  (b),  (c)(1).  (c)(2).  and 
(c)(3).  and  by  adding  paragraphs  (c)(4). 
(c)(5).  (c)(5).  (c)(7).  and  (c)(8).  to  read  as 
follows: 

fTUIfl    FM  anfnna  sysfw. 

•        •        •         •        • 

(b)  Directional  antennas  A 
directional  antenna  is  an  antenna  that  Is 
designed  or  altered  for  the  purpoae  of 
obtaining  a  non-circular  radiation 
pattern. 

(1)  Directional  antennas  that  have  a 
ratio  of  maximum  to  minimum  radiation 


in  the  horizontal  plane  of  more  than  15 
dB  will  not  b«  authorized. 

(2)  Directional  antennas  that  have  a 
radiation  pattern  which  varies  more 
than  2  dB  per  10  degrees  of  azimuth  will 
not  be  authorized. 

(c)    •    •    • 

(1)  A  complete  description  of  the 
proposed  antenna  system.  Including  the 
manufacturer  and  model  number  of  the 
proposed  directional  antenna.  It  is  not 
sufficient  to  label  the  antenna  with  only 
a  genenc  term  such  as  "dipole".  A 
specific  model  number  must  be 
provided.  In  the  case  of  Individually 
designed  antennas  with  no  model 
numT)er.  or  In  the  case  of  a  composite 
antenna  composed  of  two  or  more 
individual  antennas,  the  antenna  must 
be  described  as  a  "custom"  or 
"composite"  antenna,  as  appropriate  A 
full  description  of  the  design  of  the 
antenna  must  also  be  submitted. 

(2)  A  relative  field  horizontal  plane 
pattern  of  the  proposed  directional 
antenna.  A  single  pattern  encompassing 
both  the  horizontal  and  vertical 
polarization  Is  required,  rather  than 
separate  patterns  for  horizontal  and 
vertical  polarization.  A  value  of  1.0  must 
be  used  to  correspond  to  the  direction  of 
maximum  radiation.  The  plot  of  the 
pattern  must  be  oriented  such  that  0' 
corresponds  to  the  direction  of 
maximum  radiation  or  alternatively,  in 
the  case  of  an  asymmetrical  antenna 
pattern,  the  plot  must  be  onented  such 
that  0'  corresponds  to  the  actual 
azimuth  with  respect  to  true  North.  The 
horizontal  plane  pattern  must  be  plotted 
to  the  largest  scale  possible  on  unglazed 
letter-size  polar  coordinate  paper  (main 
engraving  approximately  7"  x  10")  using 
only  scale  divisions  and  subdivisions  of 
1.  2,  2.5.  or  5  times  10  to  the  Nth  power. 
Values  of  field  strength  less  than  10%  of 
the  maximum  field  strength  plotted  on 
that  pattern  must  be  shown  on  an 
enlarged  scale.  In  the  case  of  a 
composite  antenna  composed  of  two  or 
mora  Individual  antennas,  the  pattern 
required  is  that  for  the  composite 
antenna,  not  the  patterns  for  each  of  the 
individual  antennas. 

(3)  A  tabulation  of  the  relative  field 
pattern  required  in  paragraph  (c)(2)  of 
this  section.  The  tabulation  must  use  the 
same  zero  degree  reference  as  the 
plotted  pattern,  and  must  contain  values 
for  at  least  every  10*.  In  addition, 
tabulated  values  of  all  maximas  and 
minimas.  with  their  corresponding 
azimuths,  must  be  submitted. 

(4)  Sufficient  vertical  patterns  to 
Indicate  clearly  the  radiation 
characteristics  of  the  antenna  above  and 
below  the  horizontal  plane.  Complete 
Information  and  patterns  must  be 
provided  for  angles  of  ±10'  from  the 


horizontal  plane  and  sufficient 
additional  Information  must  be  Included 
on  that  portion  of  the  pattern  lying 
between  -t-lO*  and  the  zenith  and  -10* 
and  the  nadir,  to  conclusively 
demonstrate  the  absence  of  tmdeairable 
lobes  In  these  areas.  The  vertical  plane 
pattern  must  be  plotted  on  rectangular 
coordinate  paper  with  reference  to  the 
horizontal  plane.  In  the  case  of  a 
composite  anterma  composed  of  two  or 
more  individual  antennas,  the  pattern 
required  is  that  for  the  composite 
antenna,  not  the  patterns  for  each  of  the 
Individual  antennas. 

(5)  A  statement  that  the  antenna  will 
be  mounted  on  the  top  of  an  antenna 
tower  recommended  by  the  antenna 
manufacturer,  or  will  be  side-mounted 
on  a  particular  type  of  antenna  tower  in 
accordance  with  specific  Instructions 
provided  by  the  antenna  manufacturer. 

(6)  A  statement  that  the  directional 
antennas  will  not  be  mounted  on  the  top 
of  an  antenna  tower  which  includes  a 
top-mounted  platform  larger  than  the 
nominal  cross-sectional  area  of  the 
tower  in  the  horizontal  plane. 

(7)  A  statement  that  no  other  antennas 
of  any  type  are  mounted  on  the  same 
tower  level  as  a  directional  antenna, 
and  that  no  antenna  of  any  type  is 
mounted  within  any  horizontal  or 
vertical  distance  specified  by  the 
antenna  manufacturer  as  being 
necessary  for  proper  directional 
operation. 

(8)  In  the  case  of  applications  for 
license  upon  completion  of  antenna 
construction,  a  statement  from  a 
licensed  surveyor  that  the  anterma  has 
been  installed  pursuant  to  the 
manufacturer's  instructions  and  is  in  the 
proper  orientation. 

•         •        •        •        • 

[FR  Doc.  88-4277  Filed  3-7-68;  «;45  am] 

HLUMO  coot  SriS-tVM 


47  CFR  Part  73 

[MM  Oodtet  Na  M-1 14 :  FCC  M-431 

Broadcast  Servlcee;  Dereguiatory 
Ravlaw  of  Tactmtcal  and  Oparatlonal 
Raguiationa  for  TalavMon  Stations 

aokncy:  Federal  Communications 

Commission. 

action:  Final  rules. 

tummAKT.  This  action  amends  certain 
technical  and  operational  regulations  for 
television  broadcast  stations.  This 
action  continues  the  Conunission's 
deregulatory  review  of  technical  and 
operational  regulations  for  various  radio 
services.  It  is  intended  to  delete 
burdensome  or  outdated  television 


broadcast  regulations  that  are  no  longer 
needed. 

IFFCCTTVt  DATE  April  13. 1989. 
AOOniM:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOM  FuirrMn  mFomiATiON  contact. 
Bernard  Corden,  Mass  Media  Bureau, 
(202)  632-9660. 

•UPPLEISCNTAflY  INPOflMATKNl:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  adopted  February  7, 1989, 
and  released  February  28, 1989,  The  full 
text  of  this  action  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  action  may  also  be  purchased  from 
the  Commission's  copy  contractore. 
International  Transcription  Services, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

Summary  of  Report  and  Order 

1.  This  action  deletes  certain  technical 
and  operational  television  broadcast 
regulations  that  are  outdated  and 
unnecessary.  The  majority  of  comments 
filed  in  response  to  the  Notice  of 
Proposed  Rule  Making  (Notice)  in  this 
proceeding  generally  supported  these 
rule  amendments. 

2.  Separate  operation  of  TV  aural  and 
visual  transmitters.  Television 
broadcasts  are  usually  composed  of 
both  pictiuv  and  sound  signals.  The 
picture  and  sound  generally  are 
transmitted  simultaneously  via  separate 
video  and  audio  transmitters.  Under 
certain  conditions,  however,  programs 
may  consist  of  picture  and  sound 
transmissions  that  are  unrelated  to  one 
another.  For  example,  TV  stations  may 
provide  an  additional  broadcast  service 
in  the  form  of  an  audio  program  with  or 
without  visual  material,  or  a  video 
informational  bulletin  board  with  or 
%vithout  related  sound  information.  Such 
a  service  might  display  the  text  of  news, 
weather,  and  other  reports.  Currentiy, 
such  service  is  restricted  by  our  rules  to 
"graveyard  hoiu^"'  (12  midnight  to  6 
a.m.).  or  for  only  15  minutes  just  prior  to 
a  station  regular  sign-on  time,  if  after  6 
a.m.  When  those  provisions  were 
adopted  in  1980,  the  Commission  was 
concerned  that  broadcasters  might  over 
use  this  form  of  service  by  filling  their 
program  day  with  audio-only  or  video- 
only  bulletin  board-like  informational 
service,  in  place  of  normal  programming 
during  regiilar  operational  hours. 

3.  Upon  reviewing  the  comments,  all 
of  which  supported  the  proposed 
relaxation,  the  Commission  can  find  no 
basis  for  continuing  to  preclude 
licensees  from  making  a  wider  range  of 
programming  judgments.  The 


Commission  believes  that  the  public 
interest  would  better  be  served  by 
alloMdng  Ucensees  to  establish  the 
duration  and  time  of  day  deemed  to  be 
most  appropriate  for  transmitting 
separate  audio  or  video  services. 
Therefore,  the  Commission  is  amending 
9  73.653  by  eliminating  all  time 
restrictions  pertaining  to  the 
transmission  of  separate  aural  and 
video  service. 

4.  Power  meter  calibration.  The  rules 
currently  require  that  a  television 
broadcast  licensee  have  the  capability 
to  determine  the  station's  visual  power 
at  all  times.  The  most  popular  method  of 
complying  with  this  regulation  is  use  of 
a  power  meter  that  must  be  cahbrated  at 
least  once  every  6  months.  Because  the 
rules  also  stipulate  that  this  meter 
should  be  calibrated  as  often  as 
necessary  to  ensure  compUance  with  the 
appropriate  power  level  we  find  that 
the  6-month  calibration  requirement  to 
be  redimdanl 

5.  While  the  comments  filed  in 
response  to  the  Notice  supported  the 
requirement  to  perform  meter 
calibration  as  often  as  needed,  they 
recommended  that  the  Commission 
eliminate  the  periodic  6-month 
calibration  period  as  being  duplicative 
of  the  general  calibration  requirement 
Accordingly  $  73.663  is  amended  to 
reflect  this  decision. 

6.  Color  burst  signal  requirement  The 
color  buret  is  a  special  synchronizing 
signal,  transmitted  within  the  television 
picture  signal,  that  enables  the  TV 
receiver  to  decode  the  color  information 
for  proper  display  on  the  screen.  During 
the  transmission  of  black-and-white 
video  programming,  color  burst  signals 
do  not  benefit  reception.  In  fact  they 
have  the  potential  to  degrade  the  picture 
quality  if  transmitted  along  with  certain 
black-and-white  picture  signals.  Thus, 
the  rules  currently  require  that  the  color 
buret  signal  be  omitted  diuing  the 
extended  transmission  of  black-and- 
white  programming.. 

7.  In  recent  years  however, 
broadcastera  have  encoimtered  certain 
operational  disadvantages  in  omitting 
the  color  burst  signal  dunng  black-and- 
white  program  production.  Modem 
video  equipment  technology  now 
utilizes  the  color  burst  signal  for  more 
than  its  original  piupose  of  conveying 
transmitted  color  reference  information. 
Popular  types  of  video  processing 
equipment  now  rely  on  the  color  biu^t 
for  timing  and  synchronization 
information  to  correct  video  signal 
stability  or  timing  errors.  For  example, 
many  production  video  tape  recorders 
(as  opposed  to  most  consumer 
equipment)  require  the  color  biu^t  signal 
for  proper  operation.  ConsequenUy, 


broadcasters  have  occasionally 
requested  and  received  waivers  of  our 
color  burst  rules  on  a  case-by-case 
basis.  Also,  some  broadcasters  have 
suggested  that  the  color  burst  omission 
requirement  should  be  eliminated 
because  they  believe  that  today's 
television  receivers  have  been 
developed  to  the  point  that  they  are 
immune  to  picture  degradation  caused 
by  the  color  burst  signal. 

8.  On  the  other  hand  some  teleWsion 
receiver  manufacturers  are  skeptical 
recalling  that  older  model  receivers 
have  in  fact  experienced  black-and- 
white  picture  degradation  due  to  the 
color  hxmX  and  that  ciurent  receivers 
may  not  be  totally  immune  either.  Thus, 
the  manufacturers  generaUy  prefer  thai 
the  current  color  burst  omission 
standard  be  retained 

9.  While  the  comments  were  divided 
over  the  extent  of  pictiu^  degradation 
caused  by  the  presence  of  the  color 
buret  the  Commission  notes  that  the 
color  buret  omission  requirement  was 
estabUshed  as  a  quatity  control 
regulation  and  does  not  relate  to 
preventing  or  restricting  cochannel  or 
adjacent  channel  interference.  However, 
the  comments  have  focused  our 
attention  on  the  fact  that  the  current 
requirement  has  become  a  television 
receiver  interoperabihty  standard  Thus, 
television  sets  are  currently  designed 
and  produced  in  accordance  with  the 
traditional  objectives  of  the  color  burst 
omission  requirement  Therefore,  the 
Commission  believes  the  cairrent  rule 
should  be  retained  as  a  recommended 
standard  instead  of  an  absolute 
broadcast  operating  requirement  Tliis 
approach  is  consistent  with  a  1985 
action  taken  by  the  Commission  with 
respect  to  standards  relating  to 
maximum  horizontal  and  vertical 
blanking  intervals  (see  Report  and 
Order.  MM  Docket  No.  79-145,  50  FR 
13971,  April  9, 1965).  Therefore,  t  73.899 
is  amended  accordingly. 

10.  Equipment  installation  and  safety 
specifications.  The  rules  currently 
contain  requirements  pertaining  to  the 
construction  and  installation  of 
transmission  systems  and  studio 
equipment  as  well  as  related  safety 
procedures.  These  requirements  were 
imposed  many  yeara  ago,  when  it  was 
common  for  broadcasters  to  design  and 
build  their  own  facitities.  Today,  nearly 
all  broadcasters  acquire  their 
transmission  system  equipment  from 
manufacturera  that  must  design  it  to 
meet  the  safety  requirements  imposed 
by  other  regulatory  agencies  [e.g.,  OSHA 
and  various  local  and  state  agencies). 

11.  The  comments  favored  elimination 
of  the  current  requirements,  but 
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sugHCSIed  thai  an  advisory  reference  to 
pertinent  federal.  •(«!«.  local  or  other 
recognixed  safety  orRanixations 
standards  and  procedures  would  be 
appropriate  The  Commission  a^^rees 
itnd  arrkenda  |  73.B&7  accordingly 

1.1.  Reference  Cable  for  cx>n version  of 
minutt's  and  tecv/tda  to  decimal  parts  of 
a  dfffretf  This  table  cofltains 
mathematical  conversions  for  minutes- 
to-decimal  and  s<»conds-lo-dBcimal  parts 
of  a  degree.  These  values  may  b«'  used 
in  thie  calculation  of  geographical 
distance  separationa  between  television 
channel  assignment  locations.  They 
were  placed  m  the  rules  to  provide  the 
means  for  consistent  and  accurate 
calculations  before  the  advent  and 
widespread  availability  of  electronic 
calculators  and  computers. 

13  The  commenters  agreed  with  the 
Commission  that  the  table  has  become 
superfluous  and  no  longer  needed 
because  uf  the  universal  availability  of 
electronic  calculators  and  computers 
that  provide  far  more  accuracy 
Therefor*  the  Commission  Is  deleting 
from  I  73.898  the  reference  table  of 
minutes  and  seconds  converted  to 
decimal  parts  of  a  degree 

t4.  Antenna  radiation  pattem 
limitutiona.  Tslevision  broadcasting 
directional  antennas  may  be  useful  in 
improving  service,  e.g .  to  reduce 
radiation  over  large  bodies  of  water  and 
concentrate  it  over  populated  areas.  In 
such  cases,  the  antennas  must  normally 
comply  with  restrictions  that  limit  the 
ratio  of  the  maximum  radiated  power  at 
any  point  in  the  antenna  pattem  to  the 
minimum  radiated  power  at  some  other 
point  in  the  pattern  (the  degree  of 
suppression  or  null)  The  Commission 
adopted  these  limits  In  the  early  19SOs.  It 
concluded  at  that  ttme  that  the  limits 
were  needed  because  of  the  difficulty  in 
determmmg  the  actual  radiated  pattem 
of  an  antenna  with  very  sharp  nulls 
Addititmatty.  early  antenna  patterns 
were  cunstdered  unstable,  and  more 
8ul))et :t  to  television  picture  "ghosting" 
degradation  in  mill  areas  because  of  the 
exaggerated  signal  strength  ratio  that  Is 
ptjasible  betwe<in  the  directly  received 
signal  and  other  reflected  signals 

l.S.  However,  over  the  years 
broadcasters  have  been  granted  waivers 
to  exceed  the  current  ratio  limits  in 
order  to  more  effectively  limit  the  power 
radiated  over  large  bodies  of  water,  or 
to  avoid  excassive  signal  radiation 
toward  the  face  of  a  hill  or  mountain, 
which  a>uJd  reflect  the  signal  and  cause 
"ghosting"  degradation.  Also,  the 
current  ratio  limits  have  no  relationship 
with  the  spacing  cnlena  used  to  (xintrol 
intsrstatloo  interferenca.  lliua.  the 
NotH»  proposed  that  these  limits  be 
eliminated. 


la.  The  comments,  however,  have 
convinced  the  Commission  that  while 
waivers  permitting  the  use  of  non- 
restncted  radiation  patterns  are  often 
uppropnate  (as  described  above),  such 
operation  might  not  be  advisable  in  all 
situations,  particularly  m  cases 
involving  tightly  located  or  short- 
spaced  stations.  The  comments  further 
expressed  ooncem  over  the 
Commission's  ongoing  FM  directional 
antenna  proceeding,  which  is  addressing 
a  similar  issue,  but  whicJi  does 
contemplate  the  short -spacing  of  FM 
station  antenna  sites  {see  MM  Docket 
No.  87-121.  53  FR  12778.  April  Ifl.  19«8). 
The  comments  emphatically  reject  such 
short -spacing  in  the  case  of  TV  stabons. 
Thus,  the  Conunission's  proposal  to 
eliminate  the  current  ratio  limits 
received  only  qualified  support. 
Moreover,  the  record  is  Inadequate  ui 
terms  of  suggesting  what  degree  of 
relaxation  m  the  limits  might  be 
appropnate  Because  of  the  current 
controversy  over  the  circumstances  in 
which  directionel  antennas  should  be 
authorized,  and  because  the 
Commission's  current  waiver  process 
appears  adequate  in  dealing  with 
unusual  situations,  elimination  of  the 
current  rule  does  not  appear  to  be  a 
matter  of  great  urgency.  Accordtngly. 
the  Commission  believes  the 
appropnate  course  of  action  is  to  retain 
the  current  rules  for  the  time  beini;.  and 
reconsider  this  snatter  at  some  time  in 
the  future  If  drcumstances  warrant 

17  Pursuant  to  the  Regulatory 
Flexibility  Act  of  lfl«.  5  U.S.C  803.  the 
Commission  notes  that  adoptkn  of  these 
provisions  will  provide  broadcasters 
with  alternatives  and  tncreased 
flexibility  In  meeting  their  operational 
require  men  ta. 

18.  The  rule  amendments  contained 
herein  have  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  106a 
and  found  to  contain  no  new  or  modified 
form,  information  coliectioa  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirement  and  will 
not  Increase  or  decrease  burden  hours 
imposed  on  the  public. 

19  Accordingly,  rt  it  ordered  that. 
Pursuant  to  authority  contained  in 
sections  4(1)  and  303  of  the 
Communications  Act  of  1S34.  as 
amended.  Part  73  of  the  Commission's 
Rules  and  Regulations  are  amended  as 
set  forth  st  the  end  of  this  document.  It 
IS  further  ordered  That  this  proceeding 
IS  terminated. 
Donna  K.  Saarcy. 

Sti-retarff  Fi^ral  Communiratiorta 
( \>mmi3SH>n 

List  of  Sub^la  in  47  CFR  PaM  73: 

Radio  broadcasting. 


Appeadix 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows 

PART79[AMEJ40E01 

1  The  authonty  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S  C  IM  and  303 

Z  Section  73.208  is  amended  by 
removing  paragraphs  (c)(1)  (i)  and  (li) 
and  revising  paragraph  (c)(1)  to  read  as 
follows: 

{73LMt 
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(1)  Convert  the  latitudes  and 
longitudes  of  eadi  reference  point  from 
degree-minute-second  format  to  degree- 
decimal  format  bjr  dividing  minutes  by 
60  and  seconds  by  3eoa  then  adding  the 
results  to  de^^es. 
•         •         •         •         • 

3.  47  CFR  73.aS3  is  revised  in  its 
entirety  to  read  as  follows: 

I71.6S3    Ope>atton  of  TV  eural  and  vteuai 


The  aural  and  visual  tranamitters  may 
be  operated  independendy  of  each  other 
or.  if  operated  simultaneously,  may  be 
used  with  different  and  nnrelated 
program  material. 

4.  47  CFR  73.863  is  amended  by 
revising  paragraph  (bH3)  to  read  as 
follows: 

{73.6*3    Determtning  operattng  posi>er. 

•  •  •  •  • 

(b)  •   •  • 

(3)  The  meter  must  be  cabbrated  with 
the  transmitter  operating  at  80%,  100%. 
and  110%  of  the  authorixed  power  as 
often  as  may  be  necessary  to  maintain 
Its  accuracy  aikd  ensure  correct 
transnurter  operating  power.  In  oases 
where  the  transmitter  is  incapable  of 
operating  at  110%  of  the  authorized 
power  output,  the  calibration  may  be 
made  at  s  power  output  between  100% 
and  110%  of  the  authorized  power 
output.  However,  where  this  is  done,  the 
output  meter  must  be  marked  at  the 
point  of  calibration  of  maximum  power 
output  and  the  ststion  will  be  deemed 
to  be  in  violahon  of  this  rule  if  that 
power  is  exceeded.  The  upper  and  lower 
limits  of  permissible  power  deviation  as 
determined  by  the  preacribed 
calibration,  must  be  shown  upon  the 
meter  either  by  means  of  adjustable  red 
markers  incorporated  in  the  meter  or  by 
red  marks  placed  apon  the  meter  scale 
or  glass  face.  These  markings  must  be 


checked  and  changed,  if  necessary,  each 
time  the  meter  is  calibrated. 

5.  47  CFR  73.687,  Transmission  system 
requirements,  is  amended  by  revising 
paragraph  (d),  and  removing  paragraphs 
(e),  (f)  and  (h),  and  redesignating 
paragraph  (g)  as  (e)  to  read  as  follows: 

S  73.687    Transmission  system 

rx|uirsments, 

•        *        •        •        • 

(d)  The  construction,  installation,  and 
operation  of  broadcast  equipment  is 
expected  to  conform  with  all  applicable 
local,  state,  and  federally  imposed 
safety  regulations  and  standards, 
enforcement  of  which  is  the 
responsibility  of  the  issuing  regulatory 
agency. 

§73.69*    [Amended] 

6.  47  CFR  73.698.  Tables,  is  amended 
by  removing  and  reserving  in  its  entirety 
Table  I. 

7.  47  CFR  73.899,  Figure  6.  is  amended 
by  revising  Note  8  to  read  as  follows: 

S73.6M    TV  engineering  chsfts. 

Figure  6,  TelevisioD  Synchronizing 
Waveform  for  Color  Transmission 

Notes 


8.  It  is  recommended  that  color  bursts 
signal  be  omitted  during  monochrome 
transmission. 


S  73.4272    [Removed] 

a  47  CFR  73.4272  is  removed  in  its 
entirety. 

(FR  Doc.  t»-5131  Filed  3-7-89".  8:45  am| 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  204.  219,  and  252 

Federal  Acquisition  Regulation 
Supplement;  SmaN  Business 
Competitiveness  Demonstration 
Program 

AQENCV:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  (Extension  of 
comment  period). 

SVMMHARv:  The  Defense  Acquisition 
Regulatory  Council  published  an  interim 
rule  with  request  for  public  comment  on 
January  27, 1989  (54  FR  4246).  to  revise 
the  Department  of  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  Parts  204.  219,  and  252  to 
further  implement  FAR  Subpart  19.10 
and  the  December  2Z  1988  joint  Office 
of  Federal  Procurement  Pohcy  (OFPP) 
and  Small  Business  Administration 
(SBA)  interim  policy  directive  and  test 


plan  implementing  Tide  VII  of  the 
"Business  Opportunity  Development 
Reform  Act  of  1988".  Pub.  L  100-656  (53 
FR  52889).  The  original  date  for 
submission  of  comments,  February  27, 
1989,  has  been  extended  to  April  15, 
1989,  to  accommodate  the  requests  of 
interested  parties. 

DATE:  Written  cc  mments  on  the  interim 
rule  should  be  submitted  to  the  address 
shown  below  not  later  than  April  15, 
1989.  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Lloyd.  Executive 
Secretarj'.  ODASD(P)/DARS,  c/o 
OASD(P&L)  (M&RS),  Room  3D139,  The 
Pentagon.  Washington,  DC  20301-3062. 
Please  cite  DAR  Case  88-322  in  all 
correspondence  related  to  this  subject. 
FOR  FURTNER  INFORMATION  CONTACT 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary.  DAR  Council,  telephone  (202) 
697-7286. 

Charles  W.  Lloyd, 

Executive  Secretary,  Defense  Acquis  It  ion 
Regulatory  Council 

(PR  Doc.  89-5384  Filed  3-7-89;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  the  Secretaiy 

48  CFR  Parts  932  and  952 

Acquisition  Regulation;  Prompt 
Payment  Policies,  Procedures  and 
Contract  Clauses 

agency:  Department  of  Energy  (DOE). 
action:  Final  Rule. 

summary:  This  final  rule  amends  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR),  by  deleting  the  DOE 
unique  prompt  payment  policies, 
procedures  and  contract  clauses 
established  in  the  DEAR  to  implement 
the  requirements  of  the  Prompt  Payment 
Act  (Pub.  L  97-177;  May  21. 1982).  and 
requires  the  use  of  the  prompt  payment 
policies,  procedures  and  contract 
clauses  recently  established,  on  a 
Federal-wide  basis,  in  the  Federal 
Acquisition  Regulation  (FAR). 

EFFECTIVE  DATE:  The  requirements  of 
this  amended  regulation  are  effective  as 
of  March  8. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Rudolph  J.  Schuhbauer.  Business  and 
Financial  Policy  Di\ision  (MA-422). 
Procurement  and  Assistance 
Management  Washington,  DC  20585, 
(202)  586-8175 


Paul  A.  Gervas.  Office  of  the  Assistant 
General  Counsel  for  Procurement  and 
Finance  (GC-34),  Washington.  DC 
20585.  (202)  58&-6906. 

SUPPlfMENTARY  INFORMATION: 

I  Background 

II  Procedural  Requirements 

A  RevieH  Under  Executive  Order  1229^ 

B.  Review  Under  the  Regulatory  Flexibilit> 

Act 

C.  Review  Under  the  Paperwork  Reduction 

Act 

D.  Review  Under  the  National  Environmental 

F'olicy  Act 

E.  Public  Hearing 

lU.  Public  Comments 
L  Background 

Under  Section  644  of  the  Department 
of  Energy  Organization  Act  Pub.  L  95- 
91  (42  U.S.C.  7254),  the  Secretary  of 
Energy  is  authorized  to  prescribe  such 
procedural  rules  and  regulations  as  may 
be  deemed  necessary  or  appropriate  to 
accomplish  the  functions  vested  in  that 
position.  Accordingly,  the  DEIAR  was 
promulgated  with  an  effective  date  of 
April  1. 1984  (49  FR  11922.  March  28. 
1984).  48  CFR  Chapter  9. 

The  purpose  of  this  final  rule  is  to 
revise  the  DEAR,  as  necessary,  to 
implement  the  requirements  of  the 
Prompt  Payment  Act  as  implemented  by 
Office  of  Management  and  Budget 
(OMB)  Circular  A-125.  Prompt  Payment, 
and  FAR  Subpart  32.9.  Prompt  Payment 
which  was  published  in  the  Federal 
Register  (53  FR  3688.  February  a  1988) 
as  Federal  Acquisition  Circular  84-33. 

A  bnef  desc.nption  of  the  DEIAR 
amendments  follows: 

DEAR  Section  932.111,  Contract 
Clauses,  is  deleted  in  its  entirety. 

DEAR  Subpart  932.71,  Contract 
Payments,  is  deleted  in  its  entiret>. 

L)E.\R  Subpart  932.9.  Prompt  Paj-ment 
IS  addtd  as  a  new  subpart  in  order  to 
estabiibh  certain  DOE  specific  policies 
and  procediires  required  to  implement 
the  prompt  payment  provisions  specified 
in  F.^R  Subpart  32.9. 

Under  Part  952,  Solicitation  Proxisions 
and  Contract  Clauses,  Section  952.232. 
including  Subsections  952.232-1  through 
952.232-6,  952.232-10,  and  952.232-70 
through  952.232-73,  is  deleted  in  its 
entiretj'. 

11.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

In  accordance  with  the  requirements 
of  Executive  Order  12291  (46  FR  13193, 
February  27. 1981),  this  rulemaking  has 
been  reviewed  by  DOE.  DOE  has 
concluded  that  the  rule  is  not  a  "major 
rule"  because  its  promulgation  will  not 
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rasult  In  (1)  an  annua]  affect  on  lh« 
economy  of  flOO  million  or  more.  (2)  ■ 
major  Increase  In  cottt  or  prices  fnr 
consumers.  Individual  Industries, 
Federal.  Slate,  or  local  govemmpnt 
agencies,  or  geofiraphlc  refions:  or  (3| 
sij^niTicant  adverse  effects  on 
competition,  employment,  investment, 
productivity   innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  In  domestic  or 
exptort  markets.  Actxirdin^ly.  a 
re^ulntory  mipHrt  analysis  is  not 
required. 

B  Review  Under  the  Regulatory 

Flfxihility  Art 

Th.M  Rile  was  reviewed  under  the 
Rejjiildlnry  Flexibility  Act  of  1980.  Pub 
L  96- .154,  whu.h  requires  preparation  of 
a  regulatory  flexibility  analysis  for  any 
rule  which  is  liVely  to  have  si^ificant 
economic  Impacl  on  a  substantial 
number  of  small  entities.  "Piis  nile  will 
simplify  DOfTs  implementation  of  Pub 
L  97-177,  by  requiring  use  of  the 
Kedemlwide  prompt  payment  policies. 
procedures,  and  contract  clauses 
prescribed  in  FAR  Subpart  32.9.  rather 
than  the  unique  DFAR  provisions 
established  by  DOE  in  1964 
Accordingly,  this  rule  will  ha»e  rhi 
impact  on  Interest  rates,  tax  policies  or 
liabilities,  Itie  costs  of  goods  or  services 
or  other  direct  ecmiotnic  factors  It  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  eatities 
and,  therefore,  no  regulatory  flexibility 
anrtlysis  has  been  prepared. 

C.  Review  Under  Paperwork  Rtduction 

Art 

No  info.TiiHtion  co(l«rtif»ii  or 
recordkeeping  requirements  are  imposed 
by  this  amended  rule  Acxnrdmgly,  no 
OMR  clearance  u  required  by  section 
.XV)(h|  of  the  Paperwork  Redaction  Act 
of  19«0  (44  use.  5501.  et  seq  ) 

D  Renew  Urulrr  the  Sational 
Envimnmcnta!  Pv'r.ry  Art 

IK)E  has  conciuded  that  piocnuig/ition 
(if  this  rule  would  not  represent  a  ma|(ir 
Fed(>rai  artain  having  siipiificai^l  impart 
on  the  human  envirunxn«rit  under  tlv 
Natujnal  F.nvirorunenljl  Policy  Act 
(NWA)  o(  J9e9  (4^  U  S.C  4,U  el  urq  . 
19^H),  or  the  Council  on  Knvironinental 
Qurfhty  reRuirttions  (40  CV\(  Part  lOMl. 
Hfiii  therefore  dues  nut  require  iin 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

E  Puhltr  Hporing 

'rbe  Department  has  concluded  that 
this  Final  rule  does  not  involve  a 
substantial  issue  of  fact  or  law,  and  thai 
tha  rule  should  not  have  a  subaloatMi 


impact  on  tha  natioa  s  economy  or  larga 
numbers  of  individuals  or  bosineooes. 
This  rule  will  result  in  uaiform 
implementation  of  th«  Federal-wide 
prompt  pavment  provisions  recently 
established  in  the  FAR.  Therefore, 
pursuant  to  Pub.  L  95-61,  the  DOE 
Organization  Act.  the  Department  did 
not  hold  a  public  heanng  on  this  rule. 

m.  PubMc  rnani— H 

Thit  Tinal  rule  is  bawd  on  the  Notice 
of  Proposed  Rulemaking  (NOPR)  that 
DOE  published  in  the  Federal  Register 
on  November  9.  1988  (53  FR  45294). 
wherein  public  comments  were  Invited 
fnr  the  30-day  pcnod  ending?  December 
9  1988.  No  public  comments  were 
received. 

Liet  of  Sob^eda  in  U  CFK  Parts  U2  and 
9S2 

Government  procurement. 

For  the  reaeons  set  out  in  the 
preamble.  Chapter  B  of  Title  4«  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below 

Isaued  m  Washington.  DC  an  February  Z7. 

B«rton  |.  Roth. 

Deputy  Attntaitt  Secretary  for  Proi-umment 

and  Assistance  MancftemteaL 

PART  932— COMTTUkCT  HNANCINQ 

1  The  authority  citation  for  Parts  932 
and  952  continues  to  read  as  foUowa: 

Authority-  (42  U  S  C  7254.  40  U  S.C.  4«(c)) 

S93Z111     [Removedl 

2.  Section  932.111  is  removed  in  its 
entirety 

Subpart  932.71— (Ramovad] 

3  Subpart  932.71.  consisting  of 
spctums  932.7100.  932.7101,  932.7102. 
H;!2.7103.  932.7104.  932.7105.  932  7106  and 
932  7107  ond  subsections  32  7107-1  and 
932.7107-2,  is  removed  m  its  entirety 

4  Part  932  is  amended  by  adding  a 
new  Subipart  932  9.  Prompt  Payment, 
consisting  of  1 5  932  908  and  932  970.  as 
follows 

Subpart  932.9— Proii^  Payment 

U32  906  Contract  claDsa 
9  12  9''0  Impieaientinx  DOE  poltciea  and 
procedures 

Subpart  932.» — Prompt  Paymant 

I  932.MM    Contract  clawaa 

(c)  The  contracting  officer  shall 
incorporate  peregreph  |c),  Electroaic 
Funds  Trojisfer,  promulgated  as 
Alternate  11  at  FAR  52.232-25,  in 
solicitations  and  contracts  ooateuung 
the  baatc  Prompt  Payment  clauoe  or  its 
Alternate  1  as  prescribed  at  FAR 


32.90e(a]  and  FAR  32iXn(b). 

respectively. 

|t32S70    Wiyleiaenano  DOC  poldaa  and 
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(a)  Invoice  payments.  (1)  Coo  trad 
Settlement  Date.  For  purpooes  of 
determining  payment  due  dates  on  a 
final  invoice  pursuant  to  paragraph 
(a)(2)(ii)  of  the  basic  Prompt  Payment 
clause  and  (a)(2)(iKB)  of  its  Alternate  I 
at  FAR  52.232-25,  contract  aetttemant 
occurs  when  the  contracting  officer 
determines  that  the  coatractor  has 
complied  with  all  contract  terms  and 
conditions.  Including  all  administrative 
requirements  (e.g..  execution  and 
delivery  of  contractor's  releaae  of 
claims,  execution  of  understandings 
setting  forth  final  Indirect  cost  rates,  and 
establishment  of  final  contract  price).  In 
addition,  for  purpoaas  of  dataraiining 
any  interest  penalties  under  coat-type 
contracts,  the  effective  date  of  contract 
settlement  shall  be  the  effective  date  of 
the  final  contract  modification  ioaued  to 
acknowledge  contract  settlement  and  to 
close  out  the  contract. 

(2)  Constructive  acceptance pericxis.  It 
Is  expected  that,  in  the  majority  of 
cases.  Government  acceptance  or 
approval  can  occur  within  the  standard 
constructive  acceptance  or  approval 
penods  specified  in  para^aphs  (a)(6Ni) 
of  the  baste  Prompt  Payment  clauae  and 
(aK5)(i)  of  its  Alternate  I  at  FAR  52.232- 
25.  However,  the  contracting  officer 
should  coordinate  tkeae  provisians  with 
the  DOE  of!icial(s]  that  will  be 
responsible  for  performing  the 
acceptance  andVor  approval  function(8). 
Where  the  contracting  officer 
determines,  in  writing,  on  a  case-by- 
case  basis,  that  it  is  not  reasonable  or 
feasible  for  DOE  to  perform  the 
acceptance  or  approval  function  within 
the  standard  pencxl.  the  contracting 
officer  should  specify  a  longer 
constructive  acceptance  or  approval 
penod,  as  appropriate.  Considerations 
include,  but  are  not  limited  to,  the 
nature  of  supplies  or  services  involved, 
geographical  site  location,  inspection 
and  testing  requirements,  shipping  and 
acceptance  terms,  and  available  DOE 
resources 

('))  Contract  Fmancinq  Payments  (1) 
The  standard  payment  due  dale,  to  be 
specified  by  tiie  contracting  officer  in 
paragraphs  (bH2)  of  the  basic  Prompt 
Payment  clause  and  its  Alternate  I  at 
FAR  52.232-25,  shall  nonnally  be  30 
days  for  progress  payments  and  30  days 
for  mtenm  payments  on  coat-type 
contracts. 

(2)  Contracting  ofiicera  may  specify 
payment  due  dates  that  are  iess  than  the 
standard  «vb«n  a  detanntnadoB  ia  made. 


In  writing,  on  a  case-by-case  basia,  that 
a  shorter  contract  financing  payment 
cycle  will  be  required  to  finance 
contract  work.  In  such  cases,  the 
contracting  officer  should  coordinate 
%vith  the  finance  and  program  officials 
that  will  be  involved  in  the  payment 
process  to  ensure  that  the  contract 
payment  terms  to  be  specified  in 
solicitations  and  resulting  contract 
awards  can  be  reasonably  met 
Consideration  should  be  given  to 
geographical  separation,  workload, 
contractor  ability  to  submit  a  proper 
request,  and  other  factors  that  could 
affect  timing  of  payment.  However, 
payment  due  dates  that  are  less  than  7 
days  for  progress  payments  or  less  than 
14  days  for  interim  payments  on  coat- 
type  contracts  are  not  authorized 

PART  952— SOUCrTATION  PROVISION 
AND  CONTRACT  CLAUSES 

^  952.232.  •S2.232-1.  052.232-2.  •92.23>-3, 
»52.232-«,  «62^32-6,  9e2.232-t,  962.232-7, 
•52.232-A,  9S2.232-10,  952.232-70. 
952.232-71.  952.232-72.  and  962.232-73— 
[Ramoved] 

5.  Subpart  952.2  ia  amended  by 
removing  section  952.232  and 
subsections  952.232-1.  952.232-2. 
952.232-3,  952.232-4.  952.232-5.  952.232- 
6,  952.232-7,  952.232-«,  952.23Z-ia 
952.232-70,  952.232-71,  952.232-72,  and 
952.232-73. 

(FR  Doc.  89-6245  Filed  3-7-89:  8:45aiiiJ 
oiLiJNa  COM  S4so-ot-ai 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Admlnlatratlon 

49  CFR  Part  580 

(Docket  Numtoar  67-09;  Notica  9] 

RIN:2127-AC42 

Odometer  Olaclosure  Requlrementa 

AOCNCY:  National  Highway  Traffic 

Safety  Administration. 

action:  Interim  final  rule;  request  for 

comments. 

summary:  This  interim  final  rule  is  in 
response  to  a  recent  amendment  to  the 
Truth  in  Mileage  Act  (contained  in  the 
Pipeline  Safety  Reauthorization  Act  of 
1988).  The  amendment  concerns  powers 
of  attorney  used  in  coimection  with 
mileage  disclosures  and  requires 
NHTSA  to  promulgate  regulations 
concerning  their  use. 

This  rule  permits,  in  limited 
circumstances  when  a  title  document  is 
physically  held  by  a  lienholder,  the  use 
of  a  secure  power  of  attorney  form.  It 


allows  a  transferor  to  make  the  required 
odometer  disclosure  on  a  secure  power 
of  attorney  form,  issued  by  a  State,  that 
would  authorize  the  transferee  to 
exactly  restate  the  mileage  on  the  tide 
document  on  the  transferor's  behalf. 
Similarly,  this  rule  allows  a  transferee  to 
authorize  this  transferor  to  sign  the 
disclosure  on  the  title  document,  on 
behalf  of  the  transferee.  To  the  extent 
that  they  are  consistent  with  the  new 
law,  this  rule  grants,  in  whole  or  in  part 
three  petitions  for  reconsideration. 

This  notice  is  published  as  an  interim 
final  rule  without  notice  and  the 
opportunity  for  comment  However. 
NHTSA  requests  comments  on  this  rule. 
Following  the  close  of  the  comment 
period,  NHTSA  will  pubUsh  a  notice 
responding  to  the  comments  and,  if 
appropriate.  NHTSA  will  amend  the 
provisions  of  this  rule. 
DATES:  Comments  on  this  interim  rule 
are  due  no  later  than  April  7. 1989.  This 
interim  final  rule  becomes  effective  on 
April  29, 1989,  unless  a  permanent  final 
rule  is  issued  thirty  days  prior  to  that 
date. 

AOORCSS:  Written  comments  should 
refer  to  the  docket  number  of  this  notice 
and  should  be  submitted  to:  Docket 
Section,  Room  5109,  Nassif  Building,  400 
Seventh  Street  SW..  Washington,  DC 
20590.  (Docket  hours  are  8  a.m.  to  4  p.m.] 
FOR  FURTHER  INFORMATION  CONTACT 

Judith  Kaleta,  Office  of  the  Chief 
Counsel,  Room  5219.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590  (202-36ft-1834). 
SUPPLEMENTARY  INFORMATION: 

Background 

To  implement  the  Truth  in  Mileage 
Act  of  1986  and  to  make  some  needed 
changes  in  the  Federal  odometer 
regulations,  the  National  ff ighway 
Traffic  Safety  Administration  (NlfTSA) 
published  a  notice  of  proposed 
rulemaking  (NHIM)  on  July  17, 1987.  52 
FR  27022  (1987).  The  agency  received 
numerous  comments  on  the  NPRM. 
representing  the  opinions  of  new  and 
used  car  dealers,  auto  auctions,  leasing 
companies,  State  motor  vehicle 
administrators,  and  enforcement  and 
consumer  protection  agencies.  Each  of 
the  comments  was  considered  and  a 
final  rule  was  published  on  August  5, 
1988.  53  FR  29464  (1988). 

As  required  by  the  Truth  in  Mileage 
Act  the  August  1988  final  rule  requires 
the  transferor  of  a  motor  vehicle  to 
provide  a  mileage  disclosure  on  the  title 
document  or,  if  the  title  document  does 
not  include  a  space  for  the  mileage 
disclosure  (during  the  phase-in  period), 
or  if  the  vehicle  has  not  been  previously 


titled,  it  requires  the  transferor  to  make 
a  written  disclosure  of  mileage  on  a 
separate  document  Also  as  required  by 
that  statute,  that  final  rule  requires  that 
title  documents  be  manufactured  or 
otherwise  set  forth  by  a  secure  process 
to  deter  counterfeiting  and  alteration; 
requires  that  at  the  time  of  issue,  the 
titles  include  the  mileage  disclosure: 
adds  disclosure  requirements  for  lessors 
and  lessees:  and  adds  retention 
requirements  for  lessors  and  auction 
companies.  In  addition,  consistent  with 
the  statute,  the  rule  amends  the  form 
and  content  of  the  odometer  disclosure 
statement  The  August  1988  rule  also 
prohibits  a  person  from  signing  the 
disclosure  as  both  the  transferor  and 
transferee  in  the  same  transaction  in 
order  to  guard  against  a  situation  where 
only  one  party  to  the  transaction  would 
be  aware  of  the  discloeure.  Finally,  that 
rule  clarifies  the  definition  of  transfratir 
and  transferee  and  extends  the  record 
retention  requirement  for  dealers  and 
distributors. 

The  Agency  received  seven  petitions 
for  reconsideration  of  the  August  1968 
final  rule.  In  addition,  we  received 
numerous  letters  concerning  die  final 
rule  and  supporting  the  petitions.  Tliese 
petitions  requested  that  NHTSA 
reconsider  the  provisions  of  the  final 
rule  that  (1)  Prohibit  a  person  from 
signing  the  odometer  disclosure 
statement  as  both  the  transferor  and 
transferee  in  the  same  transaction;  (2) 
define  "transferor"  and  "transferee";  (3) 
define  "secure  printing  process":  (4) 
concerned  the  language  included  on  the 
odometer  disclosure  statement  and  (5) 
require  dealers  and  distributors  to 
retain,  for  five  years,  a  copy  of  every 
odometer  disclosure  statement 
including  the  transferee's  signature,  that 
they  issue  and  receive.  These  petitions 
and  letters  have  been  placed  in  the 
docket.  Before  the  Agency  could  fully 
consider  the  petitions,  Congress  enacted 
the  Pipeline  Safety  Reauthorization  Act 
of  1988,  Pub.  L  100-561. 

Section  401  of  the  Pipeline  Safety 
Reauthorization  Act  which  amends 
section  408(d)(1)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  15 
U.S.C.  1988fd)(l),  concerns  the  use  of 
certain  powers  of  attorney  in  connection 
with  the  required  mileage  disclosure. 
Although  the  Truth  in  Mileeige  Act 
generally  requires  that  a  vehicle  seller 
(or  other  transferor]  make  the  required 
disclosure  on  the  vehicle's  title. 
Congress  determined  that  under  certain 
limited  conditions  when  the  title 
document  is  physically  held  by  a 
lienholder,  the  transferor  should  not  be 
precluded  from  making  the  disclosure  on 
a  secure  power  of  attorney  form  which 
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Includes  a  apace  for  the  required 
odometer  dltcloture  information.  This 
sec'jre  p<iwer  of  attorney  form  would  be 
given  to  »  buyer  (transferee),  authorizing 
him  to  restate,  on  the  title  document,  the 
mileage  disclosed  by  the  seller  on  the 
secure  power  of  attorney  form,  if  State 
law  otherwise  permits  Qjngress  found 
that  precludinjj  such  uses  of  powers  of 
allomey  could  cause  an  undue  burden 
on  dealers  when  a  consumer's  title  is 
held  by  a  bank  or  other  llenholder 
Because  the  consumer  does  not  have  the 
vehicle's  title  document,  the  consumer 
would  b«  unable  to  complete  the 
disclosure  on  the  title  unless:  (1)  TTie 
consumer  returned  to  the  dealer  after 
the  dealsr  paid  off  the  lien  and  received 
the  title  from  the  henholder,  or  (2)  the 
title  was  mailed  by  the  dealer  to  the 
contumer.  completed  by  the  consumer, 
and  mailed  back  to  the  dealer  Both  of 
theaa  altemativea  were  seen  by 
Congrvas  as  Interfering  with  usual 
commercial  transactions.  134  Con^.  Rec. 
F11007V  (daily  ad.  October  12.  1988) 
(remarks  of  Rep.  Dinoell). 

To  reaolve  this  problem  and  to 
alleviate  potential  costs  for  dealers  and 
consumers,  the  new  amendment 
speclfles  that  a  secure  power  of  attorney 
form,  which  includes  a  mileage 
disclosure  by  the  traneferor,  may  be 
used  when  tiie  tronaferor's  title 
document  is  physically  held  by  a 
lienholder.  if  otnerwioe  permitted  by 
State  law.  The  new  law  directs  the 
agency  to  prescribe  the  form  and 
content  of  the  power  of  attorney/ 
disclosure  document  and  reasonable 
conditions  for  Its  use  by  the  transferor, 
"consistent  with  this  Act  and  the  need 
to  facjlitate  enforcement  thereof."  More 
specifically,  the  new  law  requires  that 
the  form:  (1)  "be  Issued  by  a  Slate  to 
transferees  in  accordance  with 
paragraph  (2)(A)(i)  *   *   *  "  (Paragraph 
(2)(A)(i)  concerns  the  issuance  ot 
documents  that  are  set  forth  by  a  secure 
printing  process  or  other  secure 
process):  (2)  include  an  odometer 
disclosure  statement  and  other 
information  as  NHTSA  deems 
necessary:  and  (3)  be  submitted  to  the 
State  by  the  person  granted  the  power  of 
attorney.  It  also  requires  NtfTSA's  rule 
to  provide  for  the  retention  of  a  copy  of 
the  power  of  attorney  and  to  ensure  that 
the  person  granted  the  power  of 
attorney  completes  the  disclosure  on  the 
title  consistent  with  the  disclosure  on 
the  power  of  attorney  form. 

Scope 

Consistent  with  the  statutor>' 
mandate,  this  interim  Tinal  rule  grants,  in 
whole  or  in  part,  three  of  the  petitions 
for  reconsideration.  This  interim  Tinal 
rule  also  implements  the  portion  of  the 


Pipeline  Safety  Reaulhorliation  Act  of 
1988  that  concerns  the  use  of  powers  of 
attorney  to  disclose  mileage. 

NHTSA  has  also  j,.  anted,  in  whole  or 
in  part,  four  petitions  for  reconsideration 
In  a  Notice  of  Proposed  Rulemaking 
(NPRM)  published  in  today's  Fedmal 
Register.  Generally,  the  NPRM  concerru 
the  definition  of  transferor  and 
transferee  with  regard  to  the  person  who 
acts  as  agent  for  the  transferor  and 
trnn*feree  It  also  concerns  the 
relationship  between  the  retention 
requirement  applicable  to  dealers  and 
distributors  and  the  requirement  that  the 
transferee's  signattire  appear  on  the 
odometer  disclosure  statements. 

NHTSA  has  denied.  In  whole  or  In 
part,  three  petitions  for  reconsideration 
of  the  final  rule  publishpd  on  August  5. 
1988.  because  they  are  Inconsistent  with 
the  new  statute.  For  reasons  discussed 
in  the  document  denying  the  petitions, 
two  other  petitions  were  also  denied. 
The  denial  notice  is  published  in  today's 
Federal  Regbter. 

Misuse  of  Powen  of  Attoniey  In 
Odometer  Fraud  Scbamet 

Although  the  (uly  1987  proposed  rule 
to  implement  the  Truth  in  Mileage  Act 
did  not  include  a  regulatory  provision 
explicitly  concerning  the  use  of  powers 
of  attorney,  we  stated  in  the  preamble  to 
the  proposed  rule  that  we  recognize  that 
powers  of  attorney  are.aecessary  in 
certain  transactions.  Someone  «cting  on 
behalf  of  a  deceased  or  incompetent 
owner  would  use  a  power  of  attorney 
from  those  owners  to  transfer  the 
vehicles  to  a  third  party.  In  addition,  the 
spouse  of  overseas  military  personnel, 
or  of  someone  out  of  town  or  otherwise 
unavailable,  may  have  a  power  of 
attorney  from  a  husband  or  wife  to 
transfer  a  vehicle  to  a  third  party. 
However,  we  emphasized  that  powers  of 
attorney  that  allow  a  person  to  sign  a 
disclosure  as  both  the  transferor  and 
transferee  result  in  only  one  party  to  the 
transaction  being  aware  of  the  previous 
mileage  disclosures.  This  could 
jeopardize  the  integrity  of  the  "paper 
trail."  the  evidence  of  rollbacks  that 
Congress  intended  to  enhance  by 
enacting  the  Truth  in  Mileage  Act.  52  PR 
27028  (1987). 

The  American  Association  of  Motor 
Vehicle  Administrators  (AAMVA).  the 
Wisconsin  Department  of 
Transportation  (Wisconsin),  and  the 
National  Association  of  Consumer 
Agency  Administrators  (NACAA) 
agreed  with  our  position.  AAMVA  noted 
that  a  power  of  attorney  that  allows  a 
person  to  sign  the  disclosure  as  both  the 
buyer  and  the  seller  creates  a  situation 
ripe  for  fraud,  if  that  person  is  intent  on 
rolling  back  the  vehicle's  odometer. 


Several  of  AAMVA's  members 
concurred  in  this  position.  Wisconsin 
suggested  that  a  new  paragraph  be 
added  to  section  580.5  providing  that  no 
person  may  sign  a  disclosure  as  both  the 
transferor  and  transferee. 

Other  commenter*.  concerned  that  the 
title  had  to  be  present  at  the  time  of  sale 
(  "title  present"),  hoped  that  the  use  of  a 
power  of  attorney  would  ease  the 
burden  that  title  present  might  have 
imposed.  A  coaUtlon  of  commenters  (the 
"coalition"),  consisting  of  AAMVA.  the 
National  Auto  Auction  Association 
(NAAA).  the  National  Automobile 
Dealers  Association  (NADA).  the 
National  Independent  Automobile 
Dealers  Association  (NIADA).  the 
Automotive  Trade  Association 
Executives,  and  the  American  Car 
Rental  Association,  suggested  the  use  of 
a  special  power  of  attorney.  (Although 
the  coalition  used  the  term  "secure 
power  of  attorney,"  we  are  referring  to 
its  suggestion  by  the  term  "special 
power  of  attorney."  This  helps  to 
differentiate  between  the  statutorily 
permitted  secure  power  of  attorney  and 
the  coalition's  suggestion.)  The  coalition 
proposed  that  this  special  power  of 
attorney  would  (1)  Be  set  forth  by  a 
secure  process;  (2)  contain  the 
appropriate  Federal  odometer  disclosure 
statement-  and  (3)  be  fully  completed, 
dated,  and  signed  by  the  transferee. 
Upon  receipt  of  the  transferor's  title,  the 
initial  transferee  would  negobate  the 
title  and  complete  the  transferor's 
statement  based  on  the  transferor's 
special  power  of  attorney  and  mileage 
disclosure  thereon.  The  title,  together 
with  the  special  power  of  attorney  and 
all  subsequent  reassignments.  would  be 
presented  to  the  State  with  any 
application  for  title. 

We  reviewed  AAMVA's  comments 
and  the  suggestions  of  Wisconsin  and 
the  coalition  in  light  of  our  investigative 
experience  which  showed  that  powers 
of  attorney  had  been  abused  in  the 
furtherance  of  odometer  fraud  schemes. 
The  following  two  schemes,  uncovered 
during  NHTSA's  investigations,  are 
illustrative  of  the  use  of  a  power  of 
attorney  to  commit  odometer  fraud: 

(A)  The  transferor,  a  leasing  company, 
sold  several  vehicles  to  a  wholesale 
dealer  and  gave  this  dealer  a  power  of 
attorney  to  execute  the  odometer 
disclosure  statements  on  its  behalf.  The 
buying  dealer  rolled  back  the  odometer 
on  the  vehicles,  entered  the  lower 
mileage  on  the  disclosure  statements, 
and  signed  the  disclosures  as  both  the 
buyer  and  the  seller.  The  buyer  then 
sent  a  copy  of  the  statements  to  the 
leasing  company  where  they  were  filed. 
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(B)  A  new  car  dealer  purchased  a 
used  vehicle  and  received  a  separate 
odometer  disclosure  staement  oa  which 
his  transferor  certified  that  the  odometer 
reflected  the  actual  mileage  of  the 
vehicle.  The  new  car  dealer  sold  the  car 
before  he  received  the  title,  certifying 
that  the  odometer  reflected  the  vehicle's 
actual  mileage.  The  new  car  dealer  then 
received  the  title,  which  had  a  blatantly 
altered  odometer  reading  in  the 
reassignment  space  on  the  reverse  side 
of  the  title.  Using  the  power  of  attorney 
that  he  received  from  his  buyer,  the  new 
car  dealer  signed  the  disclosure  as  both 
the  transferor  and  transferee.  He  never 
advised  his  buyer  of  the  mileage 
problem.  [Note:  Other  btle  problems  that 
could  be  ignored  by  unscrupulous 
persons  include  higher  mileage  on  the 
face  of  the  title  than  on  the  reassignment 
on  the  reverse  side  and  a  certification 
that  the  odometer  reading  does  not 
reflect  the  actual  mileage.] 

Based  on  the  comments  from 
AAMVA  NACAA.  and  Wisconsin  and 
our  own  investigative  experience,  we 
adopted  Wisconsin's  suggestion  and 
added  a  new  |  580.5(h).  This  provision 
prohibits  a  person  from  signing  the 
disclosure  as  both  the  transferor  and 
transferee  in  the  same  transaction. 

We  did  not  adopt  the  suggestion  of  the 
coalition  of  commenters  for  several 
reasons.  First  we  had  modified  the 
proposed  requirement  in  the  NPRM  of 
July  1987  that  the  title  be  present  at  the 
time  of  transfer  of  ownership  and 
addressed  the  primary  concern  of  the 
commenters  by  permitting  the  disclosure 
to  be  made  "in  cotmection  with  the 
transfer  of  ownership."  rather  than  "at 
the  time  of  transfer  of  ownership." 
Second,  we  were  concerned  that  the 
coalition's  suggestion  would  interfere 
with  the  integrity  of  the  paper  b^il 
which  Congress  intended  to  enhance  by 
enacting  the  Truth  in  Mileage  Act 
Under  the  coalition's  suggestion,  only 
one  party  to  the  transfer  would  see  the 
odometer  disclosure  (which  would  have 
been  on  the  title).  The  power  of  attorney 
could  be  easily  discarded  and  a  new  one 
forged  and  submitted  to  the  State  by  any 
of  the  parties  to  subsequent  transfers, 
since  the  issuance  of  the  special  power 
of  attorney  forms  would  not  be 
controlled  in  any  way.  Finally,  this 
process  would  place  a  burden  on  State 
tiUing  offices  to  review  additional 
documentation,  check  for  conformity  of 
the  information  contained  on  the 
documents,  and  maintain  additional 
records.  Accordingly,  the  final  rule  of 
August  1988  implemented  the  Truth  in 
Mileage  Act  while  allowing  the  States 
the  maximum  discretion  in  compljang 


with  these  requirements.  53  FR  29469, 
29472.  29475  (1988). 

PvthioiM  for  Reconsideration 

In  petitions  filed  with  the  agency. 
NADA.  NIADA  and  NAAA  asked 
NHTSA  to  reconsider  S  580.5(h).  the 
provision  which  prohibits  a  person  from 
signing  the  disclosure  as  the  transferor 
and  transferee  in  the  same  transaction. 
The  agency  also  received  many  letters 
in  support  of  the  petitions.  The 
petitioners  claimed  that  customers 
would  not  return  to  dealers  to  sign  the 
disclosure  on  the  tiUe.  They  alleged  that 
a  customer's  failure  to  return  would 
result  in  costs  associated  with  locating 
these  people,  administrative  costs  for 
mailing  and/or  duphcating  titles,  and 
increased  inventory  costs  in  States 
where  the  dealer  must  have  the  title 
present  at  time  of  sale.  This  would  result 
in  higher  vehicle  prices  as  dealers  would 
pass  these  expenses  on  to  the  consumer. 
Alternatively,  they  argued  that  if 
customers  did  return,  this  return  visit 
would  result  in  lost  time  at  wotV  and 
other  costs.  They  also  claimed  that  a 
person  signing  the  disclosure  as  the 
buyer  and  the  seller  did  not  create  a 
situation  ripe  for  fraud,  that  the 
provision  conflicted  with  State  laws  and 
was  contrary  to  Federal  law.  Additional 
information  concerning  these  petitions  is 
included  in  the  denial  of  petitions  for 
reconsideration  published  in  today's 
Federal  Register. 

The  petitioners  asked  that  NHTSA 
eliminate  section  580.5(h).  Alternatively, 
the  petitioners  suggested  that  NHTSA 
permit  the  use  of  a  special  power  of 
attorney  or  require  title  sets,  a  two-part 
title  sjrstem  where  the  owner  holds  the 
titie  and  the  lienholder  holds  a  notice  of 
security  interest  filing. 

Congressional  Mandate 

Before  the  agency  could  fully  consider 
these  petitions.  Congress  enacted  the 
Pipeline  Safety  Reauthorization  Act 
Pub.  L  100-561.  Section  401  of  the  Act 
which  amends  section  408(dKl)  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  15  U.S.C.  1988(d)(1), 
concerns  the  use  of  limited  powers  of 
attorney  in  connection  with  mileage 
disclosure.  The  purpose  of  this  provision 
is  to  resolve  a  technical  problem  for 
purchaser  of  used  motor  vehicles 
(dealers),  without  increasing  the  harden 
on  States  or  lessening  oiir  ability  to  fight 
odometer  fraud.  134  Cong.  Rea  H10079 
(daily  ed.  October  12. 1988)  (remarks  of 
Rep.  Whittaker).  Congress  determined 
that  NHTSA's  August  1988  final  rule, 
which  prohibits  a  person  from  signing  an 
odometer  disclosure  statement  as  both 
the  transferor  and  transferee  in  the 
same  transaction,  could  have  the  effect 


of  precluding  the  use  of  a  pow^  of 
attorney  in  certain  instances. 
Recognizing  that  the  Truth  in  Mileage 
Act  of  1986  requires  a  disclosure, 
including  the  transferee's  signature,  on 
the  titie.  Congress  found  that  limiting  the 
use  of  powers  of  attorney  could  cause 
an  undue  burden  on  dealers  and 
consumers  when  a  consumer's  title  is 
held  by  a  bank  or  other  henholder. 
Because  the  consumer  does  not  have  the 
vehicle's  titie  in  these  instances,  the 
consumer,  as  a  transferor,  would  be 
unable  to  complete  the  disclosure  on  the 
tiUe  unless:  (1)  The  consumer  returned 
to  the  dealer  after  the  dealer  paid  off  the 
lien  and  received  the  titie  from  the 
lienholder.  or  (2)  the  titie  was  mailed  by 
the  dealer  to  the  consumer,  completed 
by  the  consumer,  and  mailed  back  to  the 
dealer.  Both  of  these  alternatives  were 
rejected  by  Congress.  "It  is  not 
reasonable  to  assimie  that  the  consumer 
will  come  back  to  the  dealer  several 
days  or  weeks  later  to  fill  in  a  titie 
received  from  the  bank  by  the  dealer 
after  paying  off  the  lien.  It  is  also  not 
safe  to  rely  on  the  mails  to  send  the 
valuable  titie  document  to  the  consumer 
or  to  rely  on  the  consumer  to  return  the 
document  in  a  timely  fashion."  134  Cong. 
Rec  H10079  (daily  ed.  October  IZ  1988) 
(remarks  of  Rep.  Dingeli). 

To  resolve  the  problem  and  alleviate 
potential  costs  for  dealers  and 
consumers,  the  new  law  specifies  that  a 
power  of  attorney  authorizing  the  dealer 
to  disclose  mileage  on  the  titie  on  behalf 
of  the  consumer  may  be  used  when  the 
transferor's  titie  document  is  physically 
held  by  a  henholder.  if  otherwise 
permitted  by  State  law.  The  new  law 
does  not  require  the  States  to  allow  the 
use  of  a  power  of  attorney  for  the 
purpose  of  mileage  disclosure.  However, 
if  a  State  chooses  to  permit  the  use  of 
powers  of  attorney  in  ctRuiection  with 
mileage  disclosure,  the  State  itself  must 
issue  the  power  of  attorney  form,  and 
the  form  must  be  consistent  with  the 
requirements  of  the  law  and  the 
regulations  promulgated  thereunder  l^e 
new  law  directs  the  agency  to  prescribe 
the  form  and  content  of  the  power  of 
attomey/disclcwure  document  and 
reasonable  conditions  for  its  use  by  the 
transferor.  More  specifically,  the  new 
law  requires  that  the  form:  (1)  "be  issued 
by  a  State  to  transferees  in  accordance 
with  paragraph  (2)(A)(i)  *   *   •  " 
(Paragrpah  (2)(A)(i)  concerns  the 
issuance  of  documents  that  are  se!  forth 
by  a  secure  p.rinting  process  or  oilier 
secure  process.);  (2)  include  an  odometer 
disclosure  statement  and  other 
information  as  NHTSA  deems 
necessary:  and  (3)  be  submitted  to  the 
Stale  by  the  person  granted  the  power  of 
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attorney  It  alto  requires  NKTSA  to 
provide  for  the  retention  of  a  copy  of  the 
power  of  attorney  form  and  to  ensure 
that  the  person  granted  the  power  of 
attorney  completes  the  disclosure  on  the 
title  consistent  with  the  disclosure  on 
the  power  of  attorney  form. 

We  note  that  In  some  States,  a  secure 
power  of  attorney  is  not  necessary  to 
ensure  that  the  mileage  disclosure  of  the 
customer  trading  in  a  vehicle  to  a  dealer 
IB  included  on  the  vehicle's  title 
document.  For  example,  some  States 
record  all  lien  information  on 
computenzed  recordkeeping  8>  stems 
and  allow  the  registered  owner  to  hold 
the  title  document.  Other  States  have 
adopted  a  two-part  title  system  under 
which  the  registered  owner  holds  the 
title  document  and  the  llenholder  holds 
a  notice  of  security  interest  filing  Under 
either  system,  because  the  vehicle 
owner  would  have  the  title  document,  he 
could  make  the  disclosure  on  the  title 
and  would  not  need  to  use  a  power  of 
attorney  form.  In  these  States,  the 
prtivisions  of  the  new  law  would  not 
apply,  and  the  disclosure  signed  by  the 
transferor  would  continue  to  be  required 
on  the  vehicles  title  document 

Inierim  Final  Rule 

This  notice  is  published  as  an  interim 
final  rule,  without  pnor  notice  and 
opptortunity  to  aimment  NUTSA 
believes  that  there  is  good  r^use  for 
finding  that  notice  and  comment 
rulemaking  Is  tmpracticuble. 
unnecessary,  and  contrary  to  the  publu 
Interest  in  this  instance,  since  it  would 
prevtfnt  compliance  with  the  Febniary  1, 
198a  statutory  deadline  for  issuance  of  a 
final  rule.  This  Hnding  is  also  based  on 
the  agency's  view  that  given  the  Apnl 
29.  lUeQ  effective  date  of  NFfTSA  s 
August  19H8  Tinal  rule  which  could  result 
in  an  undue  burden  on  dealers  and 
consumers  when  a  consumer's  title  Is 
held  by  a  bank  or  other  llenholder.  relief 
fnim  the  August  19Bfl  rule  is  Imperative 

As  an  Interim  final  rule,  this 
regulation  is  fully  In  effect  and  t)uidmg 
after  its  effective  data,  unless  NflTSA 
issues  a  permanent  final  rule  thirty  days 
prior  to  that  time.  No  further  regulatory 
ac  tion  by  NUTSA  is  essential  to  the 
effectiveness  of  this  rule  However,  in 
ortier  to  benefit  from  comments  which 
interested  parties  and  the  publu  may 
make,  we  are  requesting  that  comments 
be  submitted  to  the  ducket  for  this 
notice   All  ct)mment8  sutinuttetl  m 
response  to  this  notice  will  be 
considered  by  the  agency  Following  the 
close  of  the  comment  period.  NUTSA 
will  pultlish  a  notii  e  re)i[Hin(lirig  to  the 
comments  and,  if  appropriate,  NITTSA 
will  amend  the  provisions  of  this  nile 


Consistent  with  the  provisions  of  the 
new  law  concerning  the  security  of  the 
power  of  attorney  forms,  this  Interim 
Hnal  rule  revises  I  580.4.  which  concerns 
the  security  of  title  documents.  Although 
the  legislative  history  indicates  that  the 
power  of  attorney  forms  must  be  "no 
less  secure  than  the  title  document 
itself,  134  Cong.  Rec.  H10079  (daily  ed 
October  12. 1988)  (remarks  of  Rep. 
Dingell),  we  believe  that  we  can  satisfy 
our  statutory  obligation  to  require 
secure  forms  and  avoid  unnecessary 
financial  burdens  upon  the  States  by 
including  a  provision  that  is  consistent 
with  our  position  on  the  security  of 
reassignment  documents.  Since  the 
August  1968  Cnal  rule  requires  that 
reassignment  documents  be  set  forth  by 
"a  secure  process",  not  necessarily  the 
same  process  used  to  secure  the  title, 
this  rule  requires  that  the  power  of 
attorney  forms  also  be  set  forth  by  "a 
secure  process"  Accordingly,  we  are 
changing  the  title  of  {  580.4  to  read 
"Security  of  titles  documents  and  power 
of  attorney  forms",  and  we  are 
amending  that  section  to  require  that 
power  of  attorney  forms  issued  pursuant 
to  §  580.13  and  |  580.14  be  set  forth  by  a 
secure  process. 

The  new  law  does  not  give  NHTSA 
explicit  statutory  authonty  to  require  the 
States  to  control  the  power  of  attorney 
forms  by  any  type  of  numbering  system. 
Therefore,  we  have  not  limited  the 
administrative  discretion  of  the  States  in 
this  area  even  though  we  recognize  that 
It  is  common  practice  to  control  secure 
documents.  This  is  also  consistent  with 
our  position  concerning  reassignment 
documents.  However,  nothing  in  the  Act 
or  this  rule  should  be  read  to  preclude  a 
State  from  using  contrtil  techniques  on 
these  documents 

Since  section  401  of  the  Pipeline 
Safety  Reauthorization  Act  has  the 
effect  of  allowing  a  person  to  sign  an 
odometer  disclosure  statement  on  the 
title  as  both  the  transferor  and  the 
transferee  in  specified  circumstances, 
wp  are  amending  |  5fl0.5(h),  which 
prohibits  a  perxon  from  signing  an 
odometer  d:s<.lo»iire  statement  as  both 
the  transferor  and  trMnsfen»e  in  the 
same  transaction  This  amendment  to 
I  -VBO  ."^(h)  permits  a  pt-rson  to  sign  an 
odoiiu  ler  disclosure  stnlement  as  both 
the  tiansferor  and  transferee  if  the 
requirements  of  the  new  |  580.13  and 
fi  580  14,  which  MfTSA  is  adding  below, 
hav,  p  t)een  met 

In  accordance  with  thf  Ciuigressional 
mandate,  we  are  adding  a  new  f  580  13 
Under  this  section,  if  permitted  by  State 
law  a  transferor  whose  motor  vehicle 
title  document  is  physically  held  by  a 
lienholder  may  give  his  transferee  h 


power  of  attorney  for  the  purpose  of 
mileage  disclosure  on  the  title 
document.  The  power  of  attorney  must 
be  on  Part  A  of  a  secure  form  Issued  by 
the  State  and  must  contain  a  space  for 
the  transferor  to  disclose  the  mileage. 

The  disclosure  required  to  be  made  by 
the  transferor  to  the  transferee  on  the 
power  of  attorney  form  parallels  the 
disclosure  required  to  be  made  by  the 
transferor  to  the  transferee  on  the  title 
and  on  a  separate  odometer  disclosure 
statement.  While  this  rule  sets  forth  the 
information  which  must  be  disclosed, 
we  are  adding,  in  Appendix  E,  a  sample 
power  of  attorney  form  that  the  States 
which  elect  to  provide  power  of  attorney 
forms  may  adopt.  The  form  must  be 
separated  into  parts  A.  B,  and  C. 
However,  each  State  is  free  to  organize, 
in  each  part,  the  information  required  by 
this  rule  in  any  way  it  wishes. 

As  required  by  the  new  law  and  to 
ensure  the  integrity  of  the  paper  trail,  we 
are  requiring  the  transferee  exercising 
the  power  of  attorney  to  restate  the 
mileage  on  the  transferor's  title  exactly 
as  it  appears  on  the  transferor's 
disclosure  on  the  power  of  attorney 
form.  In  addition,  this  rule  requires  the 
transferee  to  submit  the  original  power 
of  attorney  form  to  the  State  with  an 
application  for  title  and  the  transferor's 
title  This  could  be  accomplished  at  one 
of  two  times.  The  transferee  could  apply 
for  title  in  his  own  name  and  submit  the 
secure  power  of  attorney  form  and  his 
transferor's  title.  Alternatively,  the 
transferee  could  submit  the  secure 
power  of  attorney  form  after  selling  the 
vehicle,  with  the  title  and  his 
purchaser  s  title  application,  provided 
his  purchaser  permits  him  to  apply  for 
title  on  behalf  of  the  purchaser.  As 
noted  by  Representative  Clement. 
"Limiting  the  use  of  the  power  of 
attorney  to  this  "first  sale"  instance 
should  assist  auto  dealers  in  completing 
the  sales  transaction  while  affording 
sufficient  safeguards  against  odometer 
fraud."  134  Cong.  Rec.  H10081  (daily  ed 
October  12.  1988)  (remarks  of  Rep. 
Clement)  It  would  ensure  that  the  Stale 
would  be  able  to  compare  the 
transferor's  disclosure  on  the  power  of 
attorney  form  with  the  transferee's 
disclosure,  on  behalf  of  the  transferor, 
made  un  the  title  pursuant  to  the  power 
of  attorney  If  the  transferee  were  not 
required  to  submit  the  power  of  attorney 
to  the  State  with  the  application  for  title 
and  the  transferor's  title,  the  integrity  of 
the  paper  trail  would  be  at  risk,  because 
subsequent  transferors  could  discard  the 
power  of  attorney,  forge  a  new  one.  and 
alter  the  mileage  on  the  title  (As  noted 
atxive,  we  recognize  that  even  with 
securely  printed  titles,  some  alterations 


have  been,  and  may  continue  to  be, 
undetected  upon  initial  review  by  State 
Departments  of  Motor  Vehicles.) 
Additionally,  the  paper  trail  would  be  in 
jeopardy  if  the  transferee  submitted  only 
the  power  of  attorney  form  and  no  title 
documents.  This  could  result  in  the 
transfer  of  the  vehicle  to  an  out-of-state 
buyer.  The  title  would  be  in  one  State 
and  the  secure  power  of  attorney  form 
in  another  they  could  not  be  easily 
compared.  This  would  be  similar  to  the 
problems  with  the  current  use  of  a 
separate  odometer  disclosure  statement. 
Therefore,  we  beheve  that  this 
submission  of  the  original  power  of 
attorney  form  to  the  titling  State  is 
necessary  to  prevent  the  misuse  of  the 
forms  and  to  facilitate  enforcement  of 
the  anti-fraud  provisions  of  the  law. 

As  requested  during  the  debate  in  the 
House  of  Representatives  on  the 
amendment,  NHTSA  has  also 
considered  other  instances  when  a 
secure  power  of  attorney  may  be 
necessary  so  as  not  to  alter  or  interfere 
with  proper  business  transactions.  We 
have  considered  whether  to  permit  a 
transferee  to  give  his  power  of  attorney 
to  his  transferor  for  the  purpose  of 
acknowledging  the  mileage  disclosure. 
For  example,  if  the  transferor  is  a  dealer 
who  does  not  have  possession  of  the 
title,  because  the  vehicle  was  a  trade-in 
and  the  henhoider  has  not  yet  released 
title,  should  the  buyer,  the  transferee,  be 
permitted  to  give  a  power  of  attorney  to 
the  b-ansferor/selling  dealer  to 
acknowledge  the  mileage  disclosure  on 
his  behalf?  This  power  of  attorney  from 
the  transferee  to  the  transferor  would 
allow  the  tranferor  to  sign  the  title  as 
both  the  transferor  and  transferee  in  the 
same  transaction.  To  alleviate  any 
potential  commercial  or  business 
problems  that  could  result  in  costs  to 
dealers  when  they  have  not  yet  received 
the  title  upon  which  they  must  make  a 
mileage  disclosure,  because  the  title  is 
physically  held  by  the  llenholder  of  the 
person  who  traded  in  a  car  to  the  dealer, 
we  are  adding  a  new  5  580.14  that 
permits  a  transferee  to  give  his  power  of 
attornpy  to  his  transferor  for  the  purpose 
of  reviewing  the  title  and  any 
reassignment  documents  to  determine 
whether  there  are  any  mileage 
discrepancies  and,  if  there  are  no 
mileage  discrepancies,  to  sign  the  title, 
acknowledging  the  disclosure.  This 
power  of  attorney  must  include  a 
disclosure  from  the  transferor  to  the 
transferee  that  parallels  the  disclosure 
required  to  be  made  by  the  fransferor  to 
the  transferee  on  the  title  document  and 
on  the  separate  odometer  disclosure 
statement.  In  addition,  because  this 
power  of  attorney  would  allow  the  same 


person  to  sign  the  title  as  the  transferor 
and  transferee  in  the  same  transaction, 
the  appointment  of  the  transferor  as  the 
tansferee's  attorney-in-fact  must  be 
made  on  Part  B  of  Ae  same  secure 
power  of  attorney  form,  issued  by  a 
State,  upon  which  the  transferor  was 
appointed  the  attorney-in-fact  by  his 
transferor  pursuant  to  9  580.13.  This  will 
enable  purchasers  to  examine  the 
previously  issued  power  of  attorney  for 
alterations,  erasures,  and  other  marks, 
and  to  learn  the  name  of  the  prior  owner 
without  the  additional  cost  of  a  title 
search.  This  is  the  same  information  that 
purchasers  would  receive  if  the  title  was 
not  held  by  a  llenholder  since,  under  the 
Tnith  in  Mileage  Act  of  1986,  the 
transferor  is  required  to  disclose  mileage 
on  the  vehicle's  title,  if  the  title  contains 
a  space  for  the  disclosure.  This  rule 
requires  that  a  transferee  who  is  granted 
a  power  of  attorney  from  his  transferor 
and  who  applies  for  title  in  his  own 
name  must  show  his  purchaser,  upon  his 
purchaser's  request,  a  copy  of  the 
previous  owner's  title,  including  the 
odometer  disclosure  completed  on 
behalf  of  the  previous  owner,  and  a 
copy  of  the  power  of  attorney  form 
completed  by  the  previous  owner. 
Similarly,  if  a  purchaser  decides  not  to 
appoint  his  transferor  as  his  attorney-in- 
fact  pursuant  to  S  580.14,  the  ti-ansferor 
must  show  his  purchaser  a  copy  of  the 
previous  owner's  title  and  a  copy  of  the 
power  of  attorney  form  completed  by 
the  previous  owner. 

To  ensure  that  a  person  who  exercises 
a  power  of  attorney,  either  under 
S  580.13,  alone,  or  under  §{  580.13  and 
580.14,  is  fully  aware  of  his  obligation 
and  his  liability  for  any  action  that  is 
inconsistent  with  the  power  of  attorney, 
this  interim  final  rule  requires,  under  a 
new  S  580.15,  that  the  person  exercising 
a  power  of  attorney,  either  under 
§  580.13  or  under  §§  580.13  and  580.14, 
complete,  on  Part  C  of  the  secure  power 
of  attorney  form  issued  by  the  State,  a 
certification  that  he  has  received  and 
reviewed  the  title  and  any  reassignment 
documents  and  that  there  are  no 
indications  of  mileage  discrepancies. 
Any  mileage  discrepancies  void  the 
powers  of  attorney.  A  violation  of  this 
section  could  result  in  fines  and/or 
imprisonment. 

We  have  also  considered  other 
instances  in  which  a  secure  power  of 
attorney  that  would  allow  a  person  to 
sign  a  disclosure  as  the  transferor  and 
ti-ansferee  in  the  same  transaction 
should  be  permitted.  Some  have 
suggested  that  a  secure  power  of 
attorney  should  be  permitted  when  a 
title  is  lost  or  misplaced.  We  have 
carefully  balanced  the  potential 


convenience  of  permitting  a  power  of 
attorney  in  this  circumstance  against  the 
serious  potential  for  undermining  the 
law  enforcement  purposes  of  the  law 
(As  we  have  explained  above,  a  person 
signing  a  mileage  disclosure  as  both  the 
transferor  and  transferee  creates  a 
situation  ripe  for  fraud  when  the  person 
signing  the  disclosure  is  intent  on  rolling 
back  the  odometer.)  On  balance,  we 
have  concluded  that  the  possible 
increase  in  inconvenience  does  not 
outweigh  the  increased  opportunity  for 
odometer  fraud.  Furthermore,  we  have 
not  been  made  aware  of  any  business  or 
commercial  problems  associated  with 
this  conclusion  that  would  be 
comparable  to  the  problems  associated 
with  titles  physically  held  by 
lienholders.  Especially  because  lost  or 
misplaced  titles  can  be  replaced,  and 
because  we  can  limit  the  possible 
misuse  of  secu^  power  of  attorney 
forms,  we  have  not  extended  the  use  of 
these  secure  powers  of  attorneys  to 
situations  in  which  the  transferor's  title 
is  lost  or  misplaced. 

NHTSA  invites  comments  on  other 
situations  in  which  a  secure  power  of 
attorney  form  may  be  necessary  and 
appropriate. 

Finally,  section  401  of  the  Pipeline 
Safety  Reauthorization  Act  requires 
NHTSA  to  promulgate  a  regulation  that 
provides  for  the  retention  of  a  copy  of 
the  power  of  attorney  form.  Therefore, 
we  are  amending  {  580.8  which  concerns 
odometer  disclosure  statement  retention 
by  adding  a  new  paragraph  (c).  Under 
this  new  paragraph,  motor  vehicle 
dealers  and  distributors  who  are  granted 
a  power  of  attorney  by  their  transferor 
are  required  to  retain,  for  five  years,  a 
photostat,  carbon,  or  other  facsimile 
copy  of  each  power  of  attorney  form 
that  they  receive.  These  documents  must 
be  retained  at  the  primary  place  of 
business  of  the  dealer  or  distributor  m 
an  order  that  is  appropriate  with 
business  requirements  and  that  permits 
systematic  retrieval.  This  new 
paragraph  (c)  is  consistent  with  the 
retention  requirements  of  the  August 
1988  final  rule  that  is  applicable  to 
dealers,  distributors,  and  lessors.  LiJ>.e 
that  fmal  rule,  the  storage  provision  of 
this  amendment  is  phrased  broadly  to 
include  any  media  by  which  information 
may  be  stored,  provided  there  is  no  loss 
of  information. 

Federalism  Assessment 

Congress  found  that  Umiting  the  use  of 
powers  of  attorney  in  connection  with 
mileage  disclosure  could  cause  an  undue 
burden  on  dealers  and  consumers  when 
a  consumer's  title  is  physically  held  by  a 
bank  or  other  Uenholder.  To  resolve  the 
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problem  and  allevute  pnlpntial  cun\t  for 
d««iRn  »t\d  con«umer».  th«  new  law 
•(  m.ifie*  that  a  power  of  att()mi«y  may 
\>^  ua«d.  if  olherwlaa  p«rmifti*d  Uy  Statt- 
law    Ilie  law  tpm  iflt* a  that  lhi»  fonii  b*- 
MM  urf  ly  pnntml  and  includp  a 
dm  Unum   This  interim  fin«l  nilr  (live* 
n<il  im(H»««-  any  r«quirrmpnti  up<iii  thj* 
Stalrx  nlh»»r  than  tho»«  )mp<>a»*(i  \i\  th*- 
Um    St-vftrthi-lpta.  thia  artinn  )\nn  tw«*n 
«iii»!\  r.rd  in  art  <inian<  p  with  Ihp 
P'lfK  iplrta  anil  crtpna  cotilHinfit  m 
F.»ci  lilivB  (  >riler  liB12,  anil  it  has  tx-rn 
il«>iiTTiiinpd  that  this  intt-nm  fiiiHi  ruU- 
d(i«a  not  hdvr  nuffit  lent  fp<lt"rnli»m 
Inplif  Hliona  to  wHrrant  Ihr  prefxiralion 
(if  !i  H'Mleralum  A»«e«ini«*iit    The  Stalea 
nirtv  (le<:l(le  not  to  allow  thi"  ii»»"  of 
{HiwtTn  of  atloniey  m  i  onnetJion  v>]\h 
mil«"Ht<e  di»<.lo«urp  and.  thfrrforr.  would 
not  ttm  nMjuir»'d  '  >  print  ronformmx 
ff)ni!H 

Kn^laliiry  Impacts 

A   (  lUiLa  ami  Hfnfhbi  Iv  Dvalers,  Statea, 
and  Liinsumtim 

Mfl'SA  htii  n^al\^pd  tht»  rile  and 
dftermineti  that  it  ii  neither  "maior" 
wilhm  the  m*tanmK  of  K^emitive  Onlcr 
l.LJfli    nor  "iijiriiricrtnt"  withm  the 
meMiiiuH  of  the  IVepMrlmenl  of 
Iranaportation  rwjjiilalorv  pohdes  Hnti 
prtxrtlurwa   A  rw^iilatorv  evalunfion  of 
ihm  impactt  of  thia  proposal  ha«  t)e«'n 
prepared  and  place  In  tkx:ket  8^-08. 
Notice  9   Any  interwafwi  person  may 
obtain  a  copy  of  thia  rHril«'""T  analysis 
by  writing  to  NUTSA  I)o<:ket  S«rrtion. 
4<K)  Seventh  Sirewt,  SW     Washingnin. 
IK;  .'JIISHO,  or  by  rallinfi  the  Doclirt 
Section  at  12(C)  .W6-4MH 

B.  S  null  I  BusinosM  Impacts 

Ihe  aji«nry  haa  alao  r»)ri»id«n»d  the 
impa<:t»  of  thia  rule  in  relation  to  the 
Regulatory  Flexibility  Act   I  certify  that 
Ih.i  rule  will  not  havn  a  dgn.ficant 
tMxinomic  Impai  t  on  a  tubatantial 
nuni!<er  of  amall  entities  The  net 
Increaae  in  annual  op«rutinH  c<i*ti 
resiilfinn  frum  lhi»  intenm  final  nile 
would  b«  an  eatimated  S*  1  million  for 
Slutea  and  looaliliea  an<l  an  e»timrtte<l 
%4  S  iiiilliun  to  SH  H  million  to  dealers 
We  ratimalH  that  thure  arw  7S.(K*) 
dealer*  that  would  l>e  effeileil  by  Ihin 
nil*    llierefore   the  coat  to  each  dealfr 
would  h«  approximately  fciO  DO  to  $Hn  («) 
Small  biiaineB»»-i  (dealer*)  will  nee<!  to 
apeiui  ;h«"  nan.e  'ime  e>vtv  utin^  each 
form  as  will  lan<f  li  mir.ria*'*  Idfalffsl 
It  la  not  poamliif  tfi  n'.iii:riiiie  lhi« 
burden   However  «ince  theee  amall 
entitle*  will  make  fewer  aalei  thHn  lar^e 
buaine««*-s.  they  will  sp«nd  leaa  time  on 
thaae  forma   Kiirthermore   while  the 
Stalfa  may  charge  dealera  for  thoae 
■«rur«  po>w«r  of  attorney  form,  the 


eatimated  coat  of  these  documenti  la 
only  approximately  five  centa  per  form 
Accordingly  no  regulatory  flexibdity 
analysis  h««  been  prepared.  However. 
the  uj^ncy  invite*  cnmmenta  from  small 
li  i.Hinesses  on  this  issue 

C  Emironmental  Impactn 

NHTSA  has  conaidered  the 
fp.vironmental  implications  of  this  rule. 
in  accortlant:e  with  the  National 
hjivininmental  P«)licy  Act  and 
determined  that  it  will  not  sijpiificantly 
rtlffct  the  human  environment 
Ar-<.onlingly.  an  environmental  impact 
statement  has  not  been  prepareil 

/)  /'i;/v<rHf"-A  Ht'thjdhin  A,  t 

Ihe  office  of  Management  mid  Budget 
|()MH|  has  aln-ady  approved  .M  n"SA  * 
itifiirmalion  coUe<:tion  ret^iiirements  that 
rtr^f lire  innsumers,  dealers,  distnbulor*. 
leinors.  and  auction  companies  to 
disclose  and /or  retain  ixiometrr 
disf.losure  information  [OMH  «2127- 
004")  This  rule  expand*  the  scope  of 
lhiiH»-  ri'tjuiremi-nt*  to  include 
tr.insferTors  who  authorize  ihi'ir 
Iruiihferee  to  exactly  restate  the  miU-axe 
disclosure  on  the  title  as  they  have 
dis<.lo«ed  it  on  a  jKjwer  of  attorney  form 
issued  by  a  Stale    it  al.Ho  expands  the 
»<;op«'  of  the  rt*c)uir€ments  to  include 
transferees  who  u»«  a  *«!cure  power  of 
attorney  form  to  aulhonie  their 
transferor*  to  review  the  title  for 
discrepancies  and  acknowledge  mili:age 
dijiclosure  on  their  behalf  Finally    this 
rule  expands  the  scope  of  the 
Information  collection  requirements  to 
include  dealer*  and  distnbutors  who 
retain  a  copy  of  the  secure  power  of 
attorney  form.  Therefore,  these  new 
recjuirements  are  also  considered  to  be 
information  collection  requirements  as 
that  term  is  defined  by  0MB  in  5  CP'R 
Ihirl  1520  Accordingly,  this  rule  will  be 
submitted  to  OMB  for  its  approval 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act.  44  I'  S  C. 
S.'itn  pt  sf»(;  Comments  on  these 
information  rollp<:tior  requirements 
should  l)e  ^iiTimitted  to  Office  of 
M.iriiixem.'i,'  and  Budget.  Office  of 
Ir.inrination  and  Regulatory  Affair*. 
Washington.  IX:  20603   .Mtention   Desk 
OfTu  e  for  NHTSA   It  is  requested  that 
comments  sent  to  OMR  also  be  sent  to 
the  NHTSA  rulemaking  docket  for  this 
proposed  action 

Public  Coounenta 

Interested  persons  are  invited  to 
submit  comments  on  this  intenm  final 
rule   It  IS  requested,  but  not  required. 
that  ten  copies  be  submitted 

.Ml  comments  must  not  exceed  fifteen 
pages  In  length   149  CFR  5M.Z1 ) 
Necessary  attachments  may  be 


appended  to  these  submissions  without 
regard  to  the  fifteen  page  limit.  This 
limitation  is  intended  to  encourage 
comments  to  detail  their  preliminary 
arguments  in  a  concise  fashion 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  listed  above  will  be 
(  onsidered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
Hildress  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
I  (insidfred  Following  the  close  of  the 
comment  penod.  NHTSA  will  publish  a 
notice  responding  to  the  comments  and. 
if  appropriate.  NHTSA  will  amend  the 
prtivisions  of  this  rule  Comments 
rei  ei\ed  too  lale  for  consideration  will 
be  considered  as  suggestions  for  future 
rulemaking  action.  The  agency  will 
continue  to  file  relevant  infomiatioii  as 
it  be<:omes  available   It  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  matrnal. 

Those  persons  desinng  to  be  notified 
upon  receipt  of  their  comments  by  the 
docJu't  should  enclose  a  self  addressed. 
8tiimf>ed  postcard  in  the  envelope  with 
their  comments  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

In  consideration  of  the  foregoing.  49 
CyR  Part  .sao  18  amended  as  follows: 

PART  5«0-4  AMENDED  I 

1  The  authority  citation  for  Part  580 
continues  to  read  as  follows: 

Autbority:  IS  U  S  C  1988,  deiej(ation  of 
authority  al4»(>'R  1  50(0  and  5018)e)|l) 

2  Section  580  4  is  revised  to  read  as 

follow*: 

{  S80.4    SMwtty  of  im«  decumwits  and 
o< 


Fjich  title  shall  be  set  forth  by  means 
of  a  secure  printing  process  or  other 
secure  process.  In  addition,  any  other 
documents  which  are  used  to  reassign 
the  title  shall  be  set  forth  by  a  secure 
process  l^ower  of  attorney  forms  issued 
pursuant  to  J5  580  13  and  580  14  shall  be 
issued  by  the  Stale  and  shall  be  set  forth 
by  a  secure  process. 

3  Section  580  5  is  amended  by 
revising  paragraph  (h]  to  read  as 
follows 


D««rto>ur»  of  odoottf 


Ssao.s 

JnfMmatton. 


(h)  No  person  shall  sign  mi  odometer 
disclosure  statement  as  both  the 
transferor  and  transferee  i     the  same 
transaction,  unlesa  permitted  by  S  580.13 
or  158014 


4.  Section  580.8  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 

f  saOJ    Odonwtar  dtedoaur*  statMnant 

ratanttoa 

•         •         •         •        • 

(c)  Dealers  and  distributors  of  motor 
vehicles  who  are  granted  a  power  of 
attorney  by  their  transferor  pursuant  to 
{  580.13,  or  by  their  transferee  pursuant 
to  I  580.14.  shall  retain  for  five  years  a 
photostat,  carbon,  or  other  facsimile 
copy  of  each  power  of  attorney  that  they 
receive.  They  shall  retain  all  powers  of 
attorney  at  their  primary  place  of 
business  in  an  order  that  is  appropriate 
to  business  requirements  and  that 
permits  systematic  retrieval. 

5.  Section  580.13  is  added  to  read  as 
follows: 

fsaaia    macloaura  of  odonwtar 
Infonnatton  by  powar  of  attomay. 

(a)  If  the  transferor's  title  is  physically 
held  by  a  lienholder  and  if  otherwise 
permitted  by  State  law,  the  transferor 
may  give  a  power  of  attorney  to  his 
transferee  for  the  purpose  of  mileage 
disclosure.  The  power  of  attorney  shall 
be  on  a  form  issued  by  the  State  to  the 
transferee  that  is  set  forth  by  means  of  a 
secure  printing  process  or  oOier  secure 
process,  and  shall  contain,  in  Part  A,  a 
space  for  the  information  required  to  be 
disclosed  under  paragraphs  (b),  (c).  (d), 
and  (e)  of  this  section  and  in  Part  B,  a 
space  for  the  information  required  to  be 
disclosed  under  {  580.14.  The  form  shall 
contain.  In  Part  C  a  space  for  the 
certification  required  to  be  made  under 

8  580.15. 

(b)  In  connection  with  the  transfer  of 
ownership  of  a  motor  vehicle,  each 
transferor  whose  title  is  physically  held 
by  a  lienholder  and  who  elects  to  give 
his  transferee  a  power  of  attorney  for 
the  purpose  of  mileage  disclosure,  must 
appoint  the  transferee  his  attorney-in- 
fact  for  the  purpose  of  mileage 
disclosure  and  disclose  the  mileage  on 
the  power  of  attorney  form  issued  by  the 
State.  This  written  disclosure  must  be 
signed  by  the  transferor,  including  the 
printed  name,  and  contain  the  following 
information: 

(1)  The  odometer  reading  at  the  time 
of  transfer  (not  to  include  tenths  of 
miles); 

(2)  The  date  of  transfer 

(3)  The  transferor's  name  and  current 
address: 

(4)  The  transferee's  name  and  current 
address;  and 

(5)  The  identity  of  the  vehicle, 
including  its  make,  model,  year,  body 
type,  and  vehicle  identification  nimiber. 

(c)  In  addition  to  the  information 
provided  under  paragraph  (b)  of  this 
section,  the  power  of  attorney  form  shall 


refer  to  the  Federal  law  and  state  that 
providing  false  information  or  the 
transferee's  failure  to  submit  the  form  to 
the  State  may  result  in  fines  and/or 
imprisonment.  Reference  may  also  be 
made  to  applicable  State  law. 

(d)  In  addition  to  the  information 
provided  under  paragraphs  (b)  and  (c)  of 
this  section. 

(1)  The  transferor  shall  certify  that  to 
the  best  of  his  knowledge  the  odometer 
reflects  the  actual  mileage;  or 

(2)  If  the  transferor  knows  that  the 
odometer  reading  reflects  mileage  in 
excess  of  the  designed  mechanical 
odometer  limit,  he  shall  include  a 
statement  to  that  efTect;  or 

(3)  If  the  transferor  knows  that  the 
odometer  reading  differs  from  the 
mileage  and  the  difference  is  greater 
than  that  caused  by  cahbration  error,  he 
shall  include  a  statement  that  the 
odometer  reading  does  not  reflect  the 
actual  mileage  and  should  not  be  relied 
upon.  This  statement  shall  also  include 
a  warning  notice  to  alert  the  transferee 
that  a  discrepancy  exists  between  the 
odometer  reading  and  the  actual 
mileage. 

(e)  The  transferee  shall  sign  the  power 
of  attorney  form,  print  his  name,  and 
return  a  copy  of  the  power  of  attorney 
form  to  the  transferor. 

(f)  Upon  receipt  of  the  transferor's 
tide,  the  transferee  shall  complete  the 
space  for  mileage  disclosure  on  the  title 
exactly  as  the  mileage  was  disclosed  by 
the  transferor  on  the  power  of  attorney 
form.  The  transferee  shall  submit  the 
original  power  of  attorney  form  to  the 
State,  with  the  application  for  title  and 
the  transferor's  title. 

6.  A  section  580.14  is  added  to  read  as 
follows: 

95<ai4    Powar  of  attomay  to  raviaw  ma 
<locumanta  and  acknowladoa  cHadoaura. 

(a)  If  the  transferor  does  not  have  the 
title  document  of  the  vehicle  because  it 
is  physically  held  by  the  lienholder  of 
his  transferor  and  if  otherwise  permitted 
by  State  law,  the  transferee  may  give  a 
power  of  attorney  to  his  transferor  to 
review  the  title  and  any  reassignment 
docimients  for  mileage  discrepancies, 
and  if  no  discrepancies  are  found,  to 
acknowledge  disclosure  on  the  title.  The 
power  of  attorney  shall  be  on  a  form 
issued  by  the  State  to  the  transferee  that 
is  set  forth  by  means  of  a  secure  printing 
process  or  other  secure  process,  and 
shall  contain,  in  Part  A,  the  information 
required  to  be  disclosed  under  §  580.13. 
The  form  shall  also  contain,  in  part  B,  a 
space  for  the  information  required  to  be 
disclosed  under  paragraphs  (b),  (c).  (d). 
and  (e)  of  this  section  and,  in  Part  C,  a 
space  for  the  certification  required  to  be 
made  under  {  580.15. 


(b)  In  connection  with  the  transfer  of 
ownership  of  a  motor  vehicle,  each 
transferee  of  a  transferor  who  does  not 
have  the  title  document  because  it  is 
physically  held  by  the  lienholder  of  his 
transferor  and  who  was  granted  a 
power  of  attorney  by  his  transferor  for 
the  purpose  of  mileage  disclosure,  may 
appoint  his  transferor  as  his  attomey-in- 
fact  to  review  the  title  and  any 
reassignment  documents.  This  power  of 
attorney  must  include  a  mileage 
disclosure  from  the  transferor  to  the 
transferee  and  must  be  signed  by  the 
transferor,  including  the  printed  name. 
and  contain  the  following  information 

(1)  The  odometer  reading  at  the  time 
of  transfer  (not  to  include  tenths  of 
miles); 

(2)  The  date  of  transfer 

(3)  The  transferor's  name  and  current 
address; 

(4)  The  transferee's  name  and  current 
address;  and 

(5)  The  identity  of  the  vehicle, 
including  its  make,  model  year,  body 
type,  and  vehicle  identification  number. 

(c)  In  addition  to  the  information 
provided  under  paragraph  (b)  of  this 
section,  the  power  of  attorney  form  shall 
refer  to  the  Federal  law  and  state  that 
providing  false  information  or  the 
transferees  failure  to  submit  the  form  to 
the  State  may  result  in  fines  and/or 
imprisonment.  Reference  may  also  be 
made  to  applicable  State  law. 

(d)  In  addition  to  the  information 
provided  under  paragraphs  (b)  and 
(c)  of  this  section. 

(1)  The  transferor  shall  certify  that  to 
the  best  of  his  knowledge  the  odometer 
reflects  the  actual  mileage;  or 

(2)  If  the  transferor  knows  that  the 
odometer  reading  reflects  mileage  in 
excess  of  the  designated  mechanical 
odometer  limit,  he  shall  include  a 
statement  to  that  effect  or 

(3)  If  the  transferor  knows  that  the 
odometer  reading  differs  from  the 
mileage  and  the  difference  is  greater 
than  that  caused  by  calibration  error,  he 
shall  include  a  statement  that  the 
odometer  reading  does  not  reflect  the 
actual  mileage  and  should  not  be  relied 
upon.  This  statement  shall  also  include 

a  warning  notice  to  alert  the  transferee 
that  a  discrepancy  exists  between  the 
odometer  reading  and  the  actual 
mileage. 

(e)  The  transferee  shall  sign  the  power 
of  attorney  form,  print  his  name 

(f)  The  transferor  shall  give  a  copy  of 
the  power  of  attorney  form  to  his 
transferee. 

(g)  If  a  transferee  elects  to  return  to 
his  transferor  to  sign  the  disclosure  on 
the  title  when  the  transferor  obtains  the 
title  from  the  lienholder  and  does  not 
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^^\wc  hn  tmnifBror  a  power  of  ittomey 
to  rpview  the  title  and  any  reai«ignment 
d(K:um«nt»,  upon  the  trantfeive  • 
rciiuest.  the  tmnifenir  ihall  thow  td  the 
trtrsfwn-e  a  ropy  of  the  power  of 
aitoni«y  that  he  received  from  hit 
transferor 

(h|  Upon  iuba^^quent  trnnsfpr  uf  thf 
vnhiclp  and  upon  reqiinal  of  th«t 
puff  hrtjitr.  the  transferor,  who  wat 
granted  the  power  of  attorney  by  hi» 
trunsfiTor  and  who  n^yv  h«ilda  the  title 
tt)  the  vehide  in  hia  own  name  must 
nhnw  to  hii  puniiaser  the  copy  of  the 
previous  owner  s  title  and  the  power  of 
attumey  form 

7  A  aection  MO  15  Is  added  to  read  as 

fllllllWt 

ISM.1S    C«nmca«lon  by  pwBon 
•larctainf  po««r(a)  of  attomwy. 

(h)  A  person  who  exercises  a  power  of 
attorney  ellhar  under  |  580.13  alone,  or 
under  }|  580 M  and  5aU  14  must 
complete  a  certification  thai  he  has 
reviewed  Iha  title  and  any  reassignment 
documents  for  milttagfl  discrepancies 
and  that  no  diacrepanaea  exist.  This 
certification  shall  b«  under  Part  C  and 
on  the  taaia  form  at  th«  powsn  of 
attorney  executed  under  ||  560  13  and 
bm  14.  and  shall  include: 

(1)  I'he  signature  and  printed  name  of 
the  p«r«on  exercising  the  power  of 
Httomay; 

(^1  The  address  of  the  peraon 
exercising  the  power  of  altomey  and 

(:t)  The  date  of  the  cerlification- 

(h)  Any  mileage  discrepanclea  void 
th«  powers  of  attorney 

B.  An  Appendix  E  la  adde<l  to  read  as 
follows 

Appandix  E — Puwor  of  Altornay 
niacloaura  Fonn 

Wam^  Thii  Fonn  May  Be  ll»ed  Only 
When  Titlit  U  Ptiy«ically  field  By  [jenhoMer 
Tliii  Konn  Mual  Be  Submlltad  To  The  Slata 
Hy  The  l^vrsoo  Rxarclslng  Powers  ()( 
Altomey   Failure  To  Do  So  May  Result  in 
Fines  And/Or  Imprisunmant. 

VKHICLE  OKWiKUmON 

Yaar IWUka 

Modal  Ihxiy  Type 

Vehicle  Identification  Niunber 


vf  hlcla  daacnbad  sbova,  exactly  as  stated  In 

my  followtns  discloaurt 

I  state  titat  tb«  odometer  now  raada 

(no  tenths)  milet  and  to  tba  best 
of  my  knowled^  thai  it  reflects  the  actual 
mi>«ge  unless  one  of  the  following 
ttHtrments  is  checked. 

__  HI  I  hereby  certify  that  to  the  best  of 
my  knowledge  the  odomffler  reedinii  reflect 
the  mileage  in  excess  of  its  mechanical  limits 

(2|  I  hereby  certify  that  the  odometer 
r»^adln«  It  NC7T  the  actual  mileage 
WAR.MNt;— C:)DOMirTTR  DISCREPANCY 

(Transferor  •  Signature) 

IPrtnted  Name) 

Trensferor  i  Addreaa  (Street) 


Part  A  Powar  el  Anoraay  lo  Dtedoae 

Federal  law  {and  State  Law   if  ai>pliCiiMe| 
requim  (hat  you  ilale  th«  mileage  up«m 
Iranifer  of  uwnerthip   (Yoviding  a  (else 
•  impriirnl  may  resull  in  fiii««  *rui  i>r 
impriionmenl 
1. 
(transferor's  name   I*r1nt|  appoint 

(transferee  • 
name.  Pr1nt|  a«  my  attorney  m  fact,  lo 
<lis<J<>ae  the  mileage,  on  the  title  for  the 


(Qty) 


(State)  (ZIP  Code) 


Unte  of  Statement 


(Tranaferee  •  Signature) 


(Pnnted  Name) 

Transferee's  Name  

Tranaferaa  s  Addreaa  (Street) 


(CJty) 


(State)       .(ZIP  Coda) 


Pari  1.  Power  of  Attomay  to  Ravtew  TUla 
Documasila  and  Ackaowiadva  Mackianra. 

(Part  B  la  invalid  unlaas  Part  A  has  been 

completed.) 


(tranaferee  s  name.  Prtnt)  appoint 

. (transferor's 

name.  Print)  as  my  attorney  (n  fact  to  sign 
the  mileage  disclosura.  on  the  title  for  the 
vehicle  deacrlbed  ebove.  only  If  the 
disclosure  i«  exactly  as  the  disclosure 
cumpleled  t>elow 

1 1  rantferee  s  Signature) 

IPnnled  Name] 

Transferee  B  Name 

Transferee's  Addreaa  (Street) 


(City) 


(Stale) 


(ZIP  Code) 


(2)  1  hereby  certify  that  the  odometer 

reading  la  NOT  the  actual  mileage 
WARNING— ODOMETER  DISCREPANCY 


Kmteral  law  (and  Stale  Law  if  applicable) 
re<)uir«a  that  you  state  the  aulaags  upon 
Iranafer  of  ownership.  Providing  a  falsa 
(tatrment  may  result  in  fines  and/or 
Impnsonmeni 

L (Iranaferof  s  name. 

Pnn!|  state  that  the  odometer  now  reads 

(no  tenths)  miles  and  to  the  best 
nf  my  knowledge  that  II  reflects  the  actual 
mileage  unleaa  one  of  the  following 
•  intements  Is  checked 

(1)1  hereby  certify  that  to  the  best  of 
my  knowledge  the  odometer  reedmg  reflect 
the  milesge  m  excess  of  its  mechanical  limits 


fTrsnsferor  i  Signature) 


(Printed  Name) 
Tranaferors  Addreaa  (Street) 


(City) 


(State) (ZIP  Code) 


Dale  of  Statement  _ 
Part  C  Cartiflcatlaa 


,  (person  axerusing 


above  powers  of  attorney.  Print)  hereby 
certify  that  1  have  received  and  reviewed  the 
title  for  the  vehicle  deacnbed  above  and  that 
there  are  no  Indications  of  mileage 
discrepancies. 

(Signature) 


(Printed  Name) 
AddrMa  (Strwt) 
(City) 


(Stale) (ZIP  Code) 


Data— 

Issued  on  March  3. 1MB. 

Diana  K.  Stead. 

Nalioral  Highway  Traffic  Safaly 

Adimnatrator 

[FR  Doc  e»-630i  Piled  3-0-68;  10:01  am) 


49CfRP«1SM 

( Docket  Niimbwt7-0t: 

mM2127-AC42 


•  1 


OdoflMtar  Dtectowr*  R*qutr«n«nts 

aocmcy:  Nabonal  Highway  Traffic 
Safety  Administration. 
action:  Denial  of  petitions  for 
reconaideratlon. 


:  Thii  is  in  reaponse  to  five 
petltiona  for  reconsideration  of  the 
National  Highway  Traffic  Safety 
Administration's  final  rule  concerning 
odometer  diaclosure  requirements. 
Numerous  letters  were  also  submitted 
on  this  subject.  These  petitions  request 
that  ^fHTSA  reconsider  the  provisions 
of  the  final  rule  that:  (1)  Prohibit  a 
person  from  signing  the  odometer 
disclosure  statement  as  both  the 
transferor  and  transferee  in  the  same 
transaction;  (2)  require  that  titles  and 
reassignment  documents  be  set  forth  by 
a  "secure  printing  process";  and  (3) 
concern  the  information  included  on  the 
odometer  discloaure  statement. 

The  petitions  concerning  the  provision 
that  prohibits  a  person  from  signing  the 
odometer  discloaure  statement  as  both 
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transferor  and  tranaferee  requestetj  that 
NfHTSA  eliminate  this  prtjviaion. 
Alternatively,  they  ask  NHTSA  to  allow 
a  person  to  use  "a  special  power  of 
attorney"  to  appoint  the  otfter  party  to 
the  transfer  as  his  attomey-in-hict  to 
sign  the  disclosure  on  his  befaatf.  The 
petitioners  consider  "a  special  power  of 
attorney"  to  be  one  that  is  (1)  set  forth 
by  a  aecure  printing  proceas:  (2) 
contains  the  appropriate  Federal 
discloaore;  (3)  is  completed,  signed,  and 
dated  by  the  transferee;  and  (4) 
submitted  to  the  State  with  the  title  and 
all  subeequent  reassignaienta.  Before 
NHTSA  could  fully  consider  these 
petitions.  Congress  passed  an 
amendment  lo  the  Truth  in  Mileage  Art. 
which  addresses  many  of  the  points 
raised  by  these  petitions.  NHTSA  has 
issued  an  interim  final  mk.  which 
appears  elsewhere  in  today's  PederaJ 
Regiater.  to  impteiaent  the  new  law.  To 
the  extent  that  they  seek  changes 
inconsistent  with  today's  rule,  NHTSA 
has  denied  the  petitions  in  part, 
including  the  requests  to  eliminate 
entirely  the  provision  of  the  final  rule 
that  prohibits  a  person  from  sibling  the 
odometer  disdoeure  statement  as  the 
transferor  and  transferee  in  the  same 
transaction  or  to  permit  the  eae  of  a 
special  power  of  attorney.  In  addition, 
the  petition  concerning  the  security  of 
documents  asked  for  no  specific  relief 
and  it  is  also  denied.  Finally,  we  have 
denied  the  petition  that  requested  that 
the  exemption  from  the  disclosure 
requirements  for  vehicles  ten  years  old 
and  older  be  included  on  the  disclosure 
statements. 

FOii  FUfrrMER  MFomwaTfON  cowtact: 
Judith  Kaleta,  Offire  of  the  Chief 
Counsel,  Room  5219.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Str^pt.  SW.,  Washington,  DC 
20590  (202-?*^  1834), 

SUPPtiMEMTARY  INFOfttlATIOK 
Backgrotind 

To  implement  the  Troth  in  Mileage 
Act  of  1986  and  make  some  needed 
changes  in  the  Federal  odometer  mles, 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  pubhshed  a 
notice  of  proposed  rulemaking  [P^JPRM] 
on  July  17,  1987.  52  FR  27022  (1967).  The 
agency  received  numerous  comments  on 
the  NPRM,  representing  the  opinions  of 
new  and  used  car  dealers,  auto  auctions, 
leasing  companies.  State  motor  vehicle 
administrators,  and  enforcement  and 
consumer  protection  agencies.  Each  of 
the  comments  was  considered  and  a 
final  rule  was  pubHshed  on  August  5, 
1988,  53  PR  29464  (1966). 

As  required  by  the  Truth  in  Mileage 
Ad  the  August  1988  final  rule  requires 


the  transferor  of  a  motor  vehicle  to 
provide  mileage  disclosure  on  the  title 
document  or,  if  the  title  document  does 
not  include  a  space  for  the  milea^ 
disclosure  (during  the  phase-in  period), 
or  if  the  vehichle  has  not  been 
previously  titled,  it  requires  the 
transferor  to  make  a  written  disclosure 
of  mileage  on  a  separate  document.  Also 
as  required  by  that  statute,  the  final  rale 
requires  that  title  dociunents  be 
mannfactnred  or  otherwise  set  forth  by 
a  secure  process  to  deter  counterfeiting 
or  alteration;  reqtrires  that  at  the  time  of 
issue,  the  titles  include  the  mileage 
disclosure;  adds  disclosure  requirements 
for  lessors  and  lessees;  and  adds 
retention  requirements  for  lessors  and 
auction  companies.  In  addition, 
consistent  with  the  statute,  this  rule 
amends  the  form  and  content  of  the 
odometer  disclosure  statement.  The  rule 
also  prohibits  a  person  fitjm  signing  tiie 
disclosure  as  both  the  transferor  and 
transferee  in  the  same  transaction,  in 
order  to  guard  against  a  situation  where 
only  one  party  to  die  transaction  woidd 
be  aware  of  the  disclosure.  Finally,  this 
rule  clarifies  the  definition  of  transferor 
and  transferee  and  extends  the  record 
retention  requirement  for  dealers  and 
distributors. 

The  Agency  received  seven  petitions 
for  reconsideration  of  the  final  rule.  In 
addition,  we  received  numerous  letters 
concerning  the  final  rule  and  supporting 
the  petitions.  These  petitions  requested 
that  NHTS.^  reconsider  the  provisions 
of  the  final  rule  that:  (1)  Prohibit  a 
person  from  signing  the  odometer 
disclosure  statement  as  both  the 
transferor  and  transferee  in  the  same 
transaction;  (2)  define  "transferor"  and 
"transferee";  (3)  concern  the  "secure 
printing  process"  for  titles  and 
reassignment  docimien's:  (4)  concern  the 
language  included  on  the  odometer 
disclosure  statement;  and  (5)  require 
dealers  and  distributors  to  retain,  for 
five  years,  a  copy  of  every  odometer 
disclosure  statement,  including  the 
transferee's  signatxire,  that  they  issue 
and  receive.  ITiese  petitions  and  letters 
have  been  placed  in  the  docket.  Before 
the  Agency  could  fuUy  consider  these 
documents.  Congress  enacted  the 
Pipeline  Safety  Reauthorization  Act  of 
1988,  Pub.  L  100-561. 

Section  401  of  the  Rpeline  Safety 
Reauthorization  Act,  which  amends 
section  408(d)(1)  of  the  Motor  Vehide 
Information  and  Cost  Savings  Act,  15 
U.S.C.  1988(d)(1),  concerns  the  use  of 
certain  powers  of  attorney  in  connection 
with  the  required  mileage  disclosure. 
Although  the  Troth  m  Mileage  Act 
generally  requires  that  a  vehicle  seller 
(or  other  transferor)  make  the  required 


disclosure  on  the  vehicle's  title. 
Congress  determined  that,  under  certain 
limited  conditions  when  the  title 
document  is  physically  held  by  a 
lienholder,  the  tranaferor  should  not  be 
precluded  from  making  the  disclosure  on 
a  seciu-e  power  of  attorney  form  which 
includes  the  required  odometer 
disclosure  information.  This  secure 
power  of  attorney  form  would  be  given 
to  a  buyer  (transferee),  authohxing  him 
to  restate,  on  the  title  document  the 
mileage  disclosed  by  the  seller  on  the 
secure  power  of  attorney  form,  if  State 
law  oth«-wiae  permits.  Congress  found 
that  precluding  such  uses  of  powers  of 
attorney  could  cause  an  undue  burden 
on  dealers  when  a  consumer's  title  is 
held  by  a  bank  or  other  henhokier. 
Because  the  ctjnsruner  does  not  have  the 
vehicle's  title  document  the  consumer 
would  be  unable  to  complete  the 
disclosure  on  the  title  unless:  (1)  The 
consumer  returned  to  the  dealer  after 
the  dealer  paid  off  the  lien  and  received 
the  title  from  the  lienholder,  c  (2)  the 
title  was  mailed  by  the  dealer  to  the 
consumer,  completed  by  the  conaumer, 
and  mailed  back  to  the  dealer.  Both  of 
these  alternatives  were  seen  by 
Congress  as  interfering  with  usual 
commercial  transactions.  134  Coog.  Rec 
H10079  (daily  ed,  October  IZ  1988] 
(remarks  of  Rej;!.  Dmgeli). 

To  resolve  this  problem  and  to 
alleviate  potential  costs  for  dealers  and 
consumers,  the  new  amendment 
specific  that  a  secure  power  of  attorney 
form,  which  includes  a  milea^ 
disclosure  by  the  transferor,  may  be 
used  when  the  transferor's  title 
document  is  physically  held  by  a 
lienholder.  if  otherwise  permitted  by 
State  law.  The  new  law  directs  the 
agency  to  prescribe  the  form  and 
content  of  the  power  of  attorney/ 
disclosure  document  and  reasonable 
conditions  for  its  use  by  the  transferor, 
"consistent  with  this  Act  and  the  need 
to  facilitate  enfnrcement  thereof."  More 
specificaflj',  the  new  law  requires  that 
the  form:  (1)  Be  Issued  by  a  State  to 
transferees  in  accordance  nith 


paragraph  (2){A1 


(Paragraph 


(2)(A)(i)  concerns  the  issuance  of 
docinnents  that  are  set  forth  by  a  secure 
printing  process  or  other  seoire 
process);  (2)  include  an  odometer 
disclosure  statement  and  other 
information  as  NlfTSA  deems 
necessary:  and  (3]  be  submitted  to  the 
State  by  the  person  granted  the  power  of 
attorney.  It  also  requires  NHTSA's  rule 
to  provide  lor  the  retention  of  a  copy  of 
the  power  of  attorney  and  to  ensure  that 
the  person  granted  the  power  of 
attorney  completes  the  disclosure  on  the 
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title  cunslateni  with  tha  ditcloauro  on 
the  p<iw«r  of  attorney  form 

Connlstent  with  thii  itatutury 
mandate.  NUTSA  has  issued  an  inti'iim 
final  rule  that  li  published  elsewhere  in 
today  s  Fadoral  RaglatOT  Thet  rule 
p«rniits  ■  person  to  sign  an  otiometi-r 
disclosure  statement  as  both  the 
transferor  and  transferee  in  the  same 
transaction,  if  the  disclosure  is  based  on 
A  secure  power  of  attorney  In  addition. 
NHTSA  has  Issued  an  NPR.M  that  Is  also 
published  in  today  s  Federal  Ragiator 
The  NPRM  attempts  to  clarif>'  the 
definition  of  transferor  and  transferee 
by  propoaliig  a  new  definition  for  each 
of  thoae  terms.  Finally.  In  response  to 
the  two  petitions  for  reconsideration 
that  concern  tha  disclosure  and 
retention  requirements,  that  NPRM 
propose*  to  require  the  transferee  to 
return  a  copy  of  a  signed  odometer 
disclosure  statement  to  his  transferor 

Scope 

To  the  extent  the  petitions  request 
relief  that  is  not  proposed  to  be  granted 
in  the  NPRM  or  ia  not  granted  in  the 
interim  final  rule,  this  notice  denies,  In 
whole  or  in  part,  five  petitions  for 
reconsideration.  These  petitions  request 
that  NKTSA  reconsider  the  provisions 
of  the  final  rule  that:  (1)  Prohibit  a 
person  from  signing  the  odometer 
disclosure  statement  as  both  the 
transferor  and  transferee  in  the  same 
transaction;  (Z)  require  that  titles  and 
reasst^menl  documents  be  set  forth  by 
B  "secure  pnntlng  process  ";  and  (3) 
concern  the  Information  included  on  the 
odometer  disclosure  statement 

Security  for  Motor  VaUda  TUIm 

The  Truth  In  Mileage  Act  of  ime 
requires  that,  beginning  April  29,  I960. 
eaiJi  State  motor  vehicle  title  must  be 
set  forth  by  a  secure  printing  process  or 
other  secure  process.  To  implement  this 
Statutory  requirement,  we  proposed  to 
define  "secure  printing  process    and 
"other  secure  process    as    any  process 
which  deters  and  detects  cx>unterfeittng 
and/or  unauthorized  reproduction  and 
allows  alterations  to  be  visible  to  the 
naked  eye  "  3M  requested  that  the 
definition  be  amended  tn  read,  in  lieu  of 
"visible  to  the  naked  eye  .    easily 
detected  under  recommended  viewing 
conditions     3M  staled  thut  the 
definition  as  proposed  could  be 
Interpreted  to  mean  without  the  aid  of  a 
verification  device  and  asserted  thtit 
any  verification  process  that  precludes 
the  use  of  a  supporting  device  was  too 
restrictive.  Because  the  intent  of  the 
Truth  in  Mileage  Act  is  lo  provide  a 
paper  trail  for  the  protection  of 
consumer*,  we  stated  that  any  alteration 
should  \te  visible  to  the  purchaser  who 


would  not  routinely  have  a  verification 
device  We  adopted  the  definition  at 
proposed 

To  Implement  the  provisions  of  the 
Truth  in  Mileage  Act  that  require  the 
setunty  of  motor  vehicle  titles,  we  also 
proposed  the  addition  of  a  new  |  580.4. 
This  section  proposed  to  require  that 
motor  vehicle  titles  be  set  forth  by  a 
secure  pnnting  process  or  other  secure 
process  It  also  proposed  to  require  that 
any  documents  used  to  reassign  the  title 
be  set  forth  by  the  same  secure  process. 
To  assist  the  States  In  their  efforts  to 
issue  motor  vehicle  titles  that  comply 
with  the  requirements  of  the  Truth  in 
Mileage  Act  and  the  regulations 
implementing  the  Act.  we  proposed  to 
include  an  Appendix  A  consisting  of  a 
list  of  technologies  that  we  deemed  to 
be  secure  processes.  We  proposed  that 
Appendix  A  would  include  intaglio,  high 
resolutioa  and  micro-line  printing, 
security  paper,  erasure  sensitive 
background  inks,  and  security 
lamination.  The  comments  concerning 
the  proposed  i  580.4  and  Appendix  A 
were  divergent.  3M  suggested  that 
NlfTSA  require  the  title  to  be  set  forth 
by  one  of  the  secure  processes  in 
Appendix  A  and  that  Appendix  A  be 
amended  to  include  all  available 
security  processes  which  would  be 
ranked  as  lo  the  level  of  security  that 
they  provide.  The  American  Association 
of  Motor  Vehicle  Administrators 
(AAMVA)  and  several  member 
jurisdictions  commented  that  Appendix 
A  was  superfluous  and  unnecessary, 
and  requested  that  it  be  deleted.  In 
addition,  these  commenters  also 
requested  that  the  agency  permit 
reassignment  documents  to  be  pnnted 
by  a  secure  process,  not  necossanly  the 
same  secure  process  as  the  title. 

To  allow  for  the  maximum 
administrative  discretion  on  the  part  of 
the  States,  we  did  not  adopt  3M  s 
suggestion  to  list  and  rank  all  secure 
processes  Appendix  A  was  adopted 
with  minor  technical  changes  We  noted 
that  the  States  are  permitted  to  chooae 
alternative  methods  of  security  beyond 
those  listed  in  Appendix  A.  In  addition, 
we  adopted  the  suggestion  of  AAMVA 
and  its  member  jurisdictions  with  regard 
to  reassignment  documents 
Accxirdingly.  the  final  rule  of  August 
1988  permits  reassignment  documents  to 
be  set  forth  by  a  secure  process,  but  not 
necessarily  the  same  process  as  the  title. 
3M  filed  a  petition  for  reconsideration. 
3M  stated.  "'*   *   *  it  is  incumbent  upon 
3M  to  respond  for  reconsideration  of  the 
final  ruling.  3M  agrees  with  the  intent  of 
the  final  ruling,  but  feels  that  further 
clarification  is  required  to  prevent  any 
misunderstanding  of  the  assumptions 


made  by  NlfTSA  relative  to  3Ms 
secunty  lamination  and  the  consumer 
protection  afforded  by  its  inclusion  on 
title  documents  Issued  by  individual 
states."  3M  then  explained  its  security 
lamination  and  claimed  that  NHTSA's 
reference  to  3M's  security  lamination 
"does  not  take  the  consumer  verifiable 
feature  into  consideration  and  gives  the 
impression  that  the  Intent  of  the  law  is 
not  met  with  its  incorporation." 

Paragraph  2(b)  of  Appendix  A  lists 
secunty  laminate  under  the  heading: 
"'Methods  to  allow  alterations  to  be 
visible  to  the  naked  eye."  NHTSA  finds 
no  inaccuracies  concerning  security 
lamination  in  the  preamble  to  the  final 
rule  of  August  1988.  nor  in  Appendix  A. 
and  3M  fails  to  be  specific  in  its 
allegations.  Furthermore.  3M  has  not 
requested  the  agency  to  take  any 
specific  action.  Therefore,  3M's  petition 
for  reconsideration  is  denied. 

DIsckMure  of  Odometer  Information: 
ExampdoQs 

With  regard  to  the  information 
concerning  the  odometer  required  to  be 
disclosed  by  the  transferor  to  the 
transferee,  we  proposed  a  new  S  580.5. 
This  section  proposed  to  continue  to 
require  certain  information  that  the 
agency  had  already  required  and  to 
include  some  additional  provisions- 
While  the  proposed  regulation  set  forth 
the  information  which  would  be 
disclosed,  it  also  included,  in 
Appendices  B  and  C.  sample  disclosure 
forms  which  could  be  followed. 
Appendix  B  was  a  sample  disclosure 
form  which  a  State  may  wish  to  include 
on  Its  titles.  Appendix  C  was  a  sample 
disclosure  form  which  could  be  used  if 
the  vehicle  was  not  titled  on  a  title  that 
conforms  to  the  law  and  our  regulations 
(during  the  phase-in  period)  or  if  the 
v-ehicle  had  not  been  previously  titled, 
such  H8  a  new  vehicle  or  a  vehicle 
imported  into  the  United  States  from  a 
foreign  country.  With  some  minor 
changes.  S  580.5  and  Appendices  B  and 
C  were  adopted  as  proposed. 

We  also  proposed  a  new  |  580.6 
which  proposed  to  exempt  certain 
transferors  from  issuing  odometer 
disclosure  statements.  This  section 
proposed  to  exempt  the  transferors  that 
NHTSA  currently  exempts.  Specifically, 
among  other  transferors,  NHTSA 
proposed  to  continue  to  exempt  a 
transferor  of  a  vehicle  that  is  twenty- 
five  years  or  older  from  the 
requirements  of  issuing  an  odometer 
disclosure  statement.  We  received 
numerous  requests  to  lower  the  vehicle's 
age.  AAMVA.  several  of  its  member 
jurisdictions,  and  a  coalition  of 
commenters  (the  "coalition")  consisting 
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of  AAMVA,  the  National  Automobile 
EJealers  Association  (NADAJ.  the 
National  Auto  Atxrtion  Association 
(NAAA),  the  National  bidependeat 
Automobile  Dealers  Association 
(NIADA).  the  Antomotive  Trade 
Association,  and  the  American  Car 
Rental  Association,  suggested  that  the 
exemption  be  given  to  the  transferor  of  a 
vehicle  that  is  ten  jrears  old  and  older. 
The  National  Association  of  Consumer 
Agency  Administrators  recommended 
that  the  absolute  maximnm  age  of  a 
vehicle  for  which  the  transferor  should 
be  required  to  issue  an  odometer 
disclosure  statement  is  fifteen  years. 
The  Director  of  the  California 
Department  of  Motor  Vehicles  proposed 
that  the  regulation  be  changed  to 
exempt  transferors  of  vehicles  that  are 
six  years  or  older.  Oregon  noted  that  the 
State  legislature  amended  Oregon  law  to 
require  odometer  disclosure  information 
only  for  vehicles  eight  years  old  and 
newer.  NHTSA  considered  each  of  the 
suggestions  and  the  August  1988  final 
rule  exempts  a  transferor  of  a  vehicle 
ten  years  old  and  older. 

A  private  citizen  filed  a  petition  for 
reconsideration  concerning  the 
odometer  disclosure  requirements  and 
the  exemption  for  a  transferor  of  a 
vehicle  ten  years  old  and  older. 
Referring  to  Appendices  B  and  C  he 
recommends  that  the  exemption  for 
vehicles  ten  jrears  and  older  be 
incorporated  into  the  disclosure  forms. 
He  feels  that  a  statement  noting  the 
exemption  would  clarify  the  regulatorj- 
requirements  for  the  benefit  of  persons 
who  buy  and  sell  automobiles  for 
personal  use. 

While  entitling  his  letter  a  petition  for 
reconsideration,  this  individual  does  not 
explain  why  compliance  with 
Appendices  B  and  C  of  the  rule  is  not 
practicable,  is  unreasonable,  or  is  not  in 
the  pubhc  interest.  See.  49  CFR  553,35. 
Rather,  he  seems  to  suggest  that  NHTSA 
amend  the  appendices.  As  noted  in  the 
preamble  lo  the  final  rule,  the 
appendices  are  examples  and  do  not 
introduce  any  new  requirements  or 
restrictions  into  the  law.  53  PR  29471 
(1988).  Tlierefore,  what  this  individual  is 
actually  suggesting  is  that  NHTSA 
amend  the  provisions  concerning  the 
disclosure  of  odometer  information, 
S  580.5.  to  require  the  transferor  to 
inform  his  transferee  that,  because  the 
vehicle  is  ten  years  old  or  older,  the 
transferor  is  not  required  to  disclose  the 
vehicle's  mileage.  To  adopt  this 
suggestion  at  this  time  could  impose 
unnecessary  financial  burdens  on  the 
States  that  have  already  begun  to  revise 
their  titles  to  conform  with  the 
requirements  of  the  Truth  in  Mileage  Act 


and  the  final  rule.  It  could  also  impose 
similar  burdens  on  dealers  and 
distributors  who  have  already  placed 
orders  for  separate  disdostu^ 
statements  and/ar  sales  contracts  that 
contain  odometer  disclosure  statements 
that  meet  all  statutory  and  regulatory 
requirements.  Purthermore,  this 
suggested  statement  would  not  alert 
buyers  and  sellers  to  their  legal 
obligations,  but  rather  merely  advise 
them  of  an  exemption  from  those 
obligations.  The  benefits  to  be  gained 
from  this  suggested  statement  would  not 
outweigh  the  significant  costs  that  could 
be  imposed  on  the  States  and  the 
automobile  industry.  Therefore,  we  are 
denying  this  petition,  but  may  consider 
this  suggestion  at  the  time  of  any  future 
rulemaking.  We  note  that  the  States  and 
dealers,  distributors,  and  other 
transferors  may  include  a  provision  of 
an  odometer  disclosure  statement  that  a 
transferor  of  a  vehicle  ten  years  old  or 
older  is  not  required  to  disclose  the 
vehicle's  mileage  to  his  transferee. 

Powers  of  Attorney 

A.  Background;  Misuse  in  Odometer 
Fraud  Schemes 

Although  the  |u)y  1967  proposed  rule 
to  implement  the  Troth  in  Mileage  Act 
did  not  include  a  regulatory  provision 
explicitly  concerning  the  use  of  powers 
of  attorney,  we  stated  in  the  preamble  to 
the  proposed  rule  that  we  recognize  that 
powers  of  attorney  are  neceesary  in 
certain  transactions.  Someone  acting  on 
behalf  of  a  deceased  or  incompetent 
owner  would  use  a  poww  of  attorney 
from  those  owners  to  transfer  the 
vehicles  to  a  third  party.  In  ad(fition.  the 
spoQse  of  overseas  military  personnel 
or  of  someone  ont  of  town  or  otherwise 
unavailable,  may  have  a  power  of 
attorney  from  a  husband  or  wife  to 
transfer  a  vehicle  to  a  third  party. 
However,  we  emphasized  that  powers  of 
attorney  that  allow  a  person  to  sign  a 
disclosure  as  both  the  trcinsferor  and 
transferee  result  in  only  one  party  to  the 
transaction  being  aware  of  the  previous 
mileage  disclosures.  This  could 
jeopardize  the  integrity  of  the  "paper 
trail",  the  evidence  of  rollbacks  that 
Congress  intended  to  create  by  enacting 
the  Truth  in  Mileage  Act.  52  FR  27028 
(1987). 

The  American  Association  of  Motor 
Vehicle  Administrators  (AAMVA),  the 
National  Association  of  Consumer 
Agency  Administrators  (NACAA),  and 
the  Wisconsin  Department  of 
TransportatiMi.  Motor  Vehicle  Division. 
(Wisconsin)  agreed  with  our  position. 
AAMVA  noted  a  power  of  attorney  that 
allows  a  person  to  sign  the  disclosure  as 
both  the  buyer  and  the  seller  creates  a 


situation  ripe  for  fraud,  if  that  person  ia 
intent  on  rolling  back  the  vehicle's 
odometer.  Several  of  AAMVA's 
members  concurred  in  this  poaition. 
Wisconsin  suggested  that  a  new 
paragraph  be  added  to  i  5805  providing 
that  oc  person  may  sign  a  diaclosore  as 
both  the  transferor  and  transferee. 

Other  commenters.  concerned  that  the 
title  had  to  be  present  at  the  time  of  sale 
("'title  present"),  hoped  that  the  use  of  a 
power  of  attorney  would  ease  the 
burden  that  title  present  might  have 
imposed.  The  coalition  suggested  the  use 
of  a  special  power  of  attorney 
(Although  the  coalibon  used  the  term 
"secure  power  of  attorney",  we  are 
referring  to  the  coalition's  suggestion  by 
the  term  "special  power  of  attorney" 
This  will  help  to  differentiate  between 
the  statutorily  permissible  secure  power 
of  attorney  and  the  power  of  attorney 
proposed  by  the  coalition.)  The  coahtion 
proposed  that  this  special  power  of 
attorney  would  (1)  be  set  forth  by  a 
secure  process:  (2)  contain  the 
appropriate  Federal  odometer  disclosure 
statement;  and  (3)  be  fully  completed 
dated,  and  signed  by  the  transferee. 
Upon  receipt  of  the  transferor's  title,  the 
initial  transferee  would  negotiate  the 
title  and  complete  the  transferor's 
statement  based  on  the  transferor's 
special  power  of  attorney  and  mileage 
disclosure  thereon.  The  title,  together 
with  the  special  power  of  attorney  and 
all  subsequent  reassignments,  would  be 
presented  to  the  State  with  any 
application  for  title. 

We  reviewed  AAMVA's  comments 
and  the  suggestions  of  Wisconsin  and 
the  c»atition  in  light  of  our  investigative 
experience  which  showed  that  powers 
of  attorney  have  been  abused  in  the 
furtherance  of  odometer  fraud  schemes. 
The  following  two  schemes,  uncovered 
during  NHTSA's  investigations,  are 
illustrative  of  the  use  of  a  power  of 
attorney  to  conunit  odometer  fraud: 

(A)  The  transferor,  a  leasing  company, 
sold  several  vehicles  to  a  wholesale 
dealer  and  gave  this  dealer  a  power  of 
attorney  to  execute  the  odometer 
disclosure  statements  on  its  behalf.  The 
buying  dealer  rolled  back  the  odometer 
on  the  vehicles,  entered  the  lower 
mileage  on  the  disclosure  statements, 
and  signed  the  disclosures  as  both  the 
buyer  and  the  seller.  The  buyer  then 
sent  a  copy  of  the  statements  to  the 
leasing  company  where  they  were  filed. 

(B;  .a  new  car  dealer  purchased  a 
used  vehicle  and  received  a  separate 
odometer  discloaure  statement  oo  which 
his  transferor  certified  that  the  odometer 
reflected  the  actual  mileage  of  the 
vehicle.  The  new  car  dealer  sold  the  car 
before  he  received  the  title,  certifying 
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that  th«  odomfller  reflacted  the  vehtcle'a 
actual  mileage.  The  new  car  dealer  then 
r«ceived  the  title,  which  had  a  blatantly 
altered  odometer  reading  in  thr 
reaaaignment  space  on  the  reverse  iide 
of  the  title.  Uiing  the  power  of  attorney 
that  he  received  from  hli  buyer,  the  new 
car  dealer  ligned  the  disclotiure  at  both 
the  transferor  and  transferee  Hf  never 
adviaad  hit  buyer  of  the  mileage 
problem. 

Nota:  Other  title  probUm*  thai  auild  be 
Ignored  by  uiucrupulout  person*  include 
litftier  miUa^  on  the  face  of  (lie  title  than  on 
th«  rvMMignmenl  on  the  reverse  side  and  • 
certification  thai  the  odometer  rewrlinji  do«i 
not  ranect  the  actual  milpaK<< 

Based  on  the  comments  fmm 
AAMVA.  NACAA,  and  Wiaconsin  and 
our  own  investigative  experieiu  e.  we 
adopted  Wisconsin  s  suxKestion  and 
added  a  new  |  580  5(h)  This  provision 
prohibits  a  peraon  from  «iMnin>{  the 
disclosure  as  both  the  transferor  and 
transferee  in  the  same  transattion 

Wf  did  not  adopt  the  sugRfStion  of  the 
coalition  of  commentera  for  several 
reaaona  Firat,  we  had  modified  the 
pn)p<)eed  requirement  in  the  NPRM  of 
July  1987  that  the  title  be  present  at  the 
time  of  tranafer  of  ownership  and 
addreaaed  the  primary  concern  of  the 
commentera  by  permitting  (he  disclosure 
to  be  made  "in  coruie<:tlon  with  the 
transfer  of  ownerahip  '.  rather  than    at 
the  time  of  tranafer  of  ownership  ' 
Second,  we  were  concerned  that  the 
coalition's  suggestion  would  interfere 
with  the  integrity  of  the  paper  trail. 
which  Congreas  intended  to  enhance  by 
enacting  the  Truth  in  Mileage  Act 
Under  the  coalition  s  suggestion,  only 
one  party  to  the  tranafer  would  see  the 
odometer  diaclosure  (which  would  have 
been  on  the  title)  The  power  of  attorney 
could  be  easily  discarded  and  a  new  one 
forged  and  submitted  to  the  State  by  any 
of  the  subsequent  transferees,  since  the 
isauance  of  the  special  power  of 
attorney  forms  would  not  be  conlnjlled 
in  any  way  Finally,  this  process  would 
place  a  burden  on  State  titling  offices  to 
review  additional  documentation,  check 
for  conformity  of  the  information 
contained  on  the  dtKumenIs,  and 
maintain  additional  recortl* 
Accordingly   the  final  rule  of  August 
1966  implemented  the  Truth  in  Mileage 
Act.  whiie  allowing  the  States  th<i 
maximum  discretion  in  ( (implying  with 
theae  requirements   .S3  FR  2tt4HB   ZtWZ. 

aM'5  iiv»«i 

B  PvlitionM  for  Hetortsideration 

In  petitions  filed  with  the  ajiency 
NADA.  NIAUA.  and  NAAA  asked 
NJfTSA  to  reconaider  |  MO  5{h|.  the 
provision  which  prohibits  a  peraon  from 


signing  the  diaclosure  aa  ihe  tranaferor 
and  transferee  in  the  same  transaction. 
The  agency  also  received  many  letters 
in  support  of  the  petitions  The 
petitioners  correctly  noted  that  this 
provision  would  prohibit  a  seller  from 
giving  his  buyer,  and  conversely,  a 
buyer  from  giving  his  seller,  a  power  of 
attorney  to  sign  the  disclosure  on  the 
title  The  basis  for  the  petitions  is  the 
fear  that  customers  buying  from,  and 
selling  to,  automobile  dealers  will  not 
return  to  the  dealers  to  sign  the 
disclosure  on  the  title,  although  the 
customer's  failure  to  sign  the  title  would 
be  in  violation  of  the  Federal  law  and 
could  result  in  fines  and/or 
imprisonment  The  petitioners  claimed 
that  customers  failing  to  return  to  the 
dealer  to  sign  the  disclosure  on  the  title 
would  interfere  in  the  sales  of  vehicles 
and  result  in  costs  associated  with 
locating  these  people,  administrative 
costs  for  mailing  and/or  duplicHting 
titles,  and  increased  inventory  costs  in 
States  where  the  dealer  must  have  the 
title  present  at  time  of  sale  This  would 
result  in  higher  vehicle  prices  as  dealers 
would  shift  these  expenses  to  the 
consumer  Alternatively,  they  argued 
that  if  customers  did  return,  this  return 
visit  would  result  in  lost  time  at  work, 
travel  time,  and  other  costs  They  also 
claimed  that  a  person  signing  the 
disclosure  as  the  buyer  and  the  seller 
did  not  create  a  situation  npe  for  fraud, 
that  the  provision  conflicted  with  State 
laws  and  was  contrary  to  Federal  law 
The  petitioners  asked  that  NlfTSA 
eliminate  i  580.5(h).  Alternatively,  the 
petitioners  suggested  that  NHTSA 
permit  the  use  of  special  powers  of 
attorney  or  require  title  sets,  a  two-part 
title  system  where  the  registered  owner 
holds  the  title  to  his  vehicle  and  the 
lienholder  holds  a  notice  of  security 
interest  filing 

C  Corigrvsaional  Mandate 

Before  the  agency  could  fully  consider 
these  petitions.  Congress  enacted  the 
Pipeline  Safety  Reauthorization  Act. 
l»ub  L  100-561  Section  401  of  the  Act. 
which  amends  section  406(d)(1)  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act.  15  V  S.C  1988(d)(1),  and 
concerns  the  use  of  limited  powers  of 
attorney  in  connection  with  mileage 
disclosure  The  purpose  of  this  provision 
I*  to  resolve  a  technical  prt)blem  for 
purchasers  of  used  motor  vehicles 
(dealers),  without  increasing  the  burden 
on  States  or  lessening  our  ability  to  fight 
odometer  fraud  134  Cong  Rec  ffl0079 
(dally  ed  October  12.  1988)  (remarks  of 
Rep  Whittaker)  Congress  determined 
that  NUTSAs  final  rule,  which  prohibits 
a  person  from  signing  an  odometer 
disclosure  statement  as  both  the 


transferor  and  transferee  in  the  same         ^ 
transaction,  could  have  the  effect  of  | 

precluding  the  use  of  a  power  of 
attorney  in  certain  instances. 
Recognizing  that  the  Truth  in  Mileage 
Act  of  1986  requires  a  disclosure, 
including  the  transferee's  signature,  on 
the  title.  Congress  found  that  limiting  the 
use  of  powers  of  attorney  could  cause 
an  undue  burden  on  dealers  and 
consumers  when  a  consumer's  title  is 
held  by  a  bank  or  other  lienholder. 
Because  the  consumer  does  not  have  the 
vehicle  s  title  in  these  instances,  the 
consumer,  as  a  transferor,  would  be 
unable  to  complete  the  disclosure  on  the 
title  unless  (1)  The  consumer  returned 
to  the  dealer  after  the  dealer  paid  off  the 
lien  and  received  the  title  from  the 
lienholder,  or  (2)  the  title  was  mailed  by 
the  dealer  to  the  consumer,  completed 
by  the  consumer,  and  mailed  back  to  the 
dealer  Both  of  these  alternatives  were 
rejected  by  Congress  "It  is  not 
reasonable  to  assume  that  the  consumer 
will  come  back  to  the  dealer  several 
days  or  weeks  later  to  fill  in  a  title 
received  from  the  bank  by  the  dealer 
after  paying  off  the  lien  It  is  also  not 
safe  to  rely  on  the  mails  to  send  the 
valuable  title  document  to  the  consumer 
or  to  rely  on  the  consumer  to  return  the 
document  in  a  timely  fashion."  134  Cong. 
Rec  MIOOTB  (daily  ed.  October  12. 1988) 
(remarks  of  Rep.  Dingell). 

To  resolve  the  problem  and  alleviate 
potential  costs  for  dealers  and 
consumers,  the  new  law  specifies  that  a 
power  of  attorney  authorizing  the  dealer 
to  disclose  mileage  on  the  title  on  behalf 
of  the  consumer  may  be  used  when  the 
transferors  title  document  is  physically 
held  by  a  lienholder,  if  otherwise 
permitted  by  State  law.  The  new  law 
does  not  require  the  States  to  allow  the 
use  of  a  power  of  attorney  for  the 
purpose  of  mileage  disclosure.  However, 
if  a  State  chooses  to  permit  the  use  of 
powers  of  attorney  in  connection  with 
mileage  disclosure,  the  Stale  itself  must 
Issue  the  power  of  attorney  form,  and 
the  form  must  be  consistent  with  the 
requirements  of  the  law  and  th»' 
regulations  promulgated  tht't-iinder  The 
new  law  directs  the  agency  k  prescnlu' 
the  form  and  content  of  the  power  of 
attomey/dipclosure  document  and 
reasonable  conditions  for  its  use  by  the 
transferor  More  specifically,  the  new 
law  requires  that  the  form  (1)  "be  issued 
by  a  Slate  to  transferees  in  accordance 

with  paragraph  (2)(A)(i) 

(Paragraph  (2)(A)(i)  concerns  the 
issuance  of  documents  that  are  set  forth 
by  a  secure  pnnting  process  or  other 
secure  process).  (2)  include  an  odometer 
disclosure  statement  and  other 
information  as  NIfTSA  deems 


^ 


necessary;  and  (3)  be  submitted  to  the 
State  by  the  person  granted  the  power  of 
attorney.  It  also  requires  NHTSA  to 
provide  for  the  retention  of  a  copy  of  the 
power  of  attorney  form  and  to  ensure 
that  the  person  granted  the  power  of 
attorney  completes  the  disclosure  on  the 
title  consistent  with  the  disclosure  on 
the  power  of  attorney  form. 

We  note  that  in  some  States,  a  secure 
power  of  attorney  is  not  necessary  to 
ensure  that  the  customer  trading  in  a 
vehicle  to  a  dealer  makes  a  mileage 
disclosure  on  the  vehicle's  title 
document.  For  example,  some  Stat^ 
record  all  lien  information  on 
computerized  recordkeeping  systems 
and  allow  the  registered  owner  to  hold 
the  title  document.  Other  States  have 
adopted  a  two-part  title  system  under 
which  the  registered  owner  holds  the 
title  document  and  the  lienholder  holds 
a  notice  of  security  interest  filing.  Under 
either  system,  because  the  vehicle 
owner  would  have  the  title  document,  he 
could  make  the  disclosure  on  the  title 
and  would  not  need  to  use  a  power  of 
attorney  form.  In  these  States,  the 
provisions  of  the  new  law  would  not 
apply,  and  the  disclosure  signed  by  the 
transferor  would  continue  to  be  required 
on  the  vehicle's  title  document. 

To  implement  section  401  of  the 
Pipeline  Safety  Authorization  Act  of 
1988,  NHTSA  has  published  an  interim 
final  rule  in  today's  Federal  Register. 
Consistent  with  the  new  law,  this  rule 
allows  the  use  of  a  secure  power  of 
attorney  that  would  permit  a  person  to 
sign  a  disclosure  as  both  the  transferor 
and  transferee  in  the  same  transactions, 
in  specified  instances.  NHTSA  has  also 
published  an  NPRM  in  today's  Federal 
Register.  Although  the  NPRM  and  the 
rule  responds  to  most  of  the  requests  set 
forth  in  the  petitions  for  reconsideration, 
this  notice  will  respond  to  the  issues  not 
addressed  in  today's  NPRM  and  interim 
final  rule. 

D.  The  Agency  Response  to  the  Petitions 

1  Costs  to  Dealers  and  Consumers 

The  petitioners  claimed  that  §  580.5(h) 
would  result  in  significant  costs  to 
dealers  and  consumers  and.  therefore, 
that  compliance  with  the  section  is  not 
practicable,  is  unreasonable,  and  is 
conb-ary  to  the  public  interest.  The 
petitioners  claimed  that  customers 
would  not  return  to  dealers  to  sign  the 
disclosure  on  the  title,  and  that  this 
inaction  would  result  in  costs  associated 
with  locating  these  people, 
administrative  costs  for  mailing  and/or 
duplicating  titles,  and  increased 
inventory  costs  in  States  where  the 
dealer  must  have  the  title  present  at 
time  of  sale.  This  would  result  in  higher 


vehicle  prices  as  dealers  would  shift 
these  expenses  on  to  the  consumer. 
Alternatively,  they  argued  that  if 
customers  did  return,  this  retiun  visit 
would  result  in  lost  time  at  work  and 
other  costs.  NIADA  estimates  that  the 
costs  associated  with  this  section  are 
$170,000,000.  (17,000,000  used  cars  sold 
each  year  x  $10  per  car.)  NADA 
estimates  the  costs  of  this  section  to  be 
$365,100,000. 

Consistent  with  section  401  of  the 
Pipeline  Safety  Reauthorization  Act  of 
1988,  and  balancing  the  need  for  strong 
odometer  laws  against  the  potential 
business  problems  in  used  vehicle  sales 
presented  in  our  original  rule,  in  an 
interim  final  rule,  we  have  issued  an 
amendment  to  S  580.5fh)  which  permits 
the  use  of  a  secure  power  of  attorney  in 
certain  limited  instances.  The  interim 
final  rule  is  pubhshed  elsewhere  in 
today's  Federal  Register. 

In  reviewing  these  petitions,  including 
the  data  provided  by  NIADA  and 
NADA.  NHTSA  undertook  to  reanalyze 
its  Regulatory  Evaluation — Final  Rule 
Implementing  the  Truth  in  Mileage  Act 
(April  1988).  This  new  evaluation. 
Regulatory  Evaluation — Restrictions  on 
Power  of  Attorney  Resulting  from 
Implementation  of  the  Truth  in  Mileage 
Act,  has  been  placed  in  the  docket  for 
this  notice  and  interested  persons  may 
obtain  a  copy  by  writing  to  NHTSA 
Docket  Section,  400  Seventh  Street  SW., 
Washington,  DC  20590,  or  by  calling  the 
Docket  Section  at  (202)  366-4949.  In  light 
of  these  costs  estimates  and  the  interim 
final  rule,  the  petitioners  have  not 
demonstrated  that  comphance  with 
S  580.5(h)  is  not  practicable,  is 
unreasonable,  and  is  contrary  to  the 
public  interest. 

2.  Fraud  and  S  580.5(h) 

NADA  claims  that  the  number  of 
instances  where  franchised  dealers  have 
discarded  and/or  forged  separate 
odometer  disclosure  statements  is 
insignificant  and  that  there  is  an 
insignificant  level  of  fraud  by  franchised 
dealers  or  their  employees  acting  on 
behalf  of  customers  under  powers  of 
attorney.  NADA  attributes  this  to  the 
legal  sanctions  imposed  upon  those 
acting  in  a  manner  inconsistent  with  the 
terms  of  a  power  of  attorney.  NAD.'\ 
argues  further  that  \  580.5(h)  may 
nevertheless  promote  fraud  by 
unscrupulous  dealers.  NADA  claims  that 
these  dealers  are  likely  to  forge  the 
transferor's  or  transferee's  signature  on 
the  title,  in  order  to  transfer  a  vehicle 
that  a  customer  has  traded-in  but  for 
which  the  customer  has  not  returned  to 
sign  the  title. 

As  noted  above,  section  401  of  the 
Pipehne  Safety  Reauthorization  Act  and 


the  interim  final  rule  which  is  published 
elsewhere  in  today's  Fedanl  Register 
permit  the  use  of  a  secure  power  of 
attorney  under  certain  limited 
conditions  when  the  title  documents  is 
physicially  held  by  a  Uenholder 
Therefore,  the  major  portion  of  NADA  s 
concerns  have  been  addressed.  The  new 
law  and  the  interim  final  rule  have 
balanced  the  business  concern  raised  m 
the  event  that  a  title  document  is  held 
by  a  lienholder  against  the  need  for  an 
enhanced  paper  trial  to  deter  and  detect 
odometer  fraud.  However,  as  we  have 
explained  above,  a  person  signing  a 
mileage  disclosure  as  both  the  transferor 
and  transferee  creates  a  situation  ripe 
for  fraud  when  the  person  signing  the 
disclosure  is  intent  on  rolling  back  the 
vehicle's  odometer.  Therefore,  neither 
the  law  nor  the  interim  final  rule  permit 
a  person  to  sign  a  disclosure  statement 
as  the  transferor  and  transferee  in  the 
same  transaction  in  the  event  that  title 
is  lost,  misplaced  or  otherwise 
unavailable;  we  have  amended 
§  580.5(h),  but  we  have  not  eliminated  it 
in  its  entirety.  Increasing  the  number  of 
situations  in  which  the  same  person  is 
permitted  to  sign  the  disclosure  as  the 
transferor  and  transferee  increases  the 
opportunity  for  odometer  fraud.  Because 
lost  or  misplaced  titles  can  be  replaced 
and  because  we  can  limit  the  possible 
misuse  of  secure  power  of  attorney 
forms,  we  have  not  proposed  to  extend 
the  use  of  secure  power  of  attorney 
forms  to  situations  in  which  the 
transferor's  title  is  lost  or  misplaced. 

3.  The  Administrative  Procedures  Act 
and  NHTSA's  Rulemaking  Regulations 

N.AD.A  and  NLADA  assert  that  the 
agency  must  reconsider  {  580  5(h) 
becau.sp  that  section  did  not  appear  in 
the  proposed  rule  published  on  July  17. 
1987,  They  claim  that  the  agency 
violated  the  Administrative  Procedures 
Act.  5  use.  553,  and  the  agency's 
regulation  concerning  rulemaking.  49 
CFR  Part  553.  by  failing  to  provide 
notice  and  comment. 

Contrary  to  the  petitioners'  as.<iertioa 
the  agency  did  provide  notice  and  an 
opportunity  for  comment  The  very 
cases  cited  by  NIADA  in  support  of  its 
allegation  find  that  the  Administrative 
Procedures  Act  does  not  require  an 
agency  to  pubbsh  in  advance  every 
precise  proposal  which  it  may  ultimately 
adopt  as  a  rule.  The  test  of  adequacy  of 
notice  of  proposed  rulemaking  is 
whether  it  fairly  appraised  interested 
parties  of  the  issues  involved.  In  the 
NPRM,  we  addressed  NIADA's  question 
about  whether  a  power  of  attorney 
could  be  granted  so  that  the  transferor 
could  sign  a  disclosure  on  behalf  of  the 
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traniferva.  to  tvoid  eny  problomi  when 
the  vithtcle  w»»  lubiAct  to  an  existing 
lien  In  r««pon»e  to  this  Inquiry  the 
preamble  lo  the  NTOM  dl»cu«»ed  thai 
NHTSA  recogniiet  (hat  power*  of 
attorney  are  necwaaary  in  certain 
Irenaar.tkjna.  M  KR  27t)28  \\9H7]  Thp 
coalition,  which  Included  these 
petitioner*,  commented  on  the  u»e  of  a 
power  of  attorney  that  would  allow  n 
[)eraon  to  iign  the  Hmclosure  aa  the 
tr«n«fert)r  and  tmnaferee  in  the  same 
transaction  The  nilemakin^  record 
•upporti  our  conclusion  that  they  did 
hHvf  notice  and  were  provu^ed  an 
opponunify  to  comment  on  the  power  of 
attorney  issue 

In  any  event,  the  NIAIM  arjfiiment  is 
larftelv  moot  insofar  as  titled  held  by 
lienholder*  are  rxincemed.  (.onaislent 
with  section  401  of  the  Pipeline  Safety 
Keauthortzation  Act  of  1968.  as  noted 
atvove.  we  have  issued  an  intenm  fmal 
rule  amendinn  I  5<».S(h)  to  address  the 
lienholder  Issue  The  mtenm  final  rule  is 
published  elsewhere  in  today  s  FwWal 
Ragtatar  We  have  requested  comments 
on  the  Intenm  final  rule.  Following  the 
clo»e  of  the  oommant  penod.  NHTSA 
will  publish  a  notice  responding  to  the 
comoients  and.  if  appropnate.  NHTSA 
will  amend  the  provisions  of  this  rule 
Thus.  NIADA  will  have  an  opportunity 
to  comment 

4  The  Regulatory  Flexibility  Act 

NADA  and  NIAIM  requested  that  the 
agency  reconaider  section  56U.54h)  and 
Its  regulatory  flexibility  determination 
Holh  petitioners  nubmil  that  a  power 
regulatory  flexibility  analysis  would 
incJude  r«f|ulatory  alternatives 

At  the  time  the  NPRM  and  final  rule 
wert>  publUha<i.  the  agency  t^ertified  that 
neither  rulemaking  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  No 
alternatives  were  presented  b«rcau*«  the 
agency  cannot  impose  different 
requirfments  on  small  dealers  as 
opposed  to  new  dealers,  or  new  car 
dealers  as  opposed  to  used  car  dealers 
or  wholesalers  t)dometer  fraud  is  not 
limited  to  a  particular  segment  of  the 
automobile  Industry 

5  Petitioners  Sujtgeated  Altemativea 

The  petitioners  request,  ns  they  did 
when  commenting  on  the  NPRM.  that 
the  agentry  permit  the  use  of  a  special 
power  of  attorney  This  special  power  of 
attorney  would  ( 1 1  be  set  forth  by  a 
secure  process;  (2)  contain  the 
appmpnate  Federal  (xlometer  disclosure 
Btaiemenf:  and  (3)  be  fully  completed, 
dated  and  signed  by  the  transferee 
Upon  (receipt  of  the  transferor's  title,  the 
initial  transferee  would  negotiate  the 
title  and  complete  the  transferors 


statement  based  on  the  transferor's 
special  power  of  attorney  and  mileage 
disclosure  thereon.  Tha  title,  together 
with  the  special  power  of  attorney  and 
all  subsequent  reassignment*,  would  be 
presented  to  the  State  with  any 
application  for  title 

Wp  have  carefully  considered  the 
petitioners"  request  but  have  deaded  to 
deny  it  We  have  concluded  that 
granting  the  request  would  interfere 
with  the  Integrity  of  the  paper  trait, 
which  Congress  intended  to  enhance  by 
enacting  the  Truth  in  Mileage  Act 
without  providing  any  compensating 
commennal  advantages  that  would 
outweight  the  law  enforcement  concern 
The  special  power  of  attorney  could  be 
easily  discarded  and  a  new  one  forged. 
since  the  issuance  of  the  special  power 
of  attorney  forms  would  not  be 
controlled  in  any  way  For  the  agency  to 
spend  resources  to  investigate  whether 
the  powers  of  attorneys  were,  in  fact, 
securely  pnnted  whan  there  is  no  limit 
on  who  could  print  these  documents, 
would  detract  from  the  time  that  could 
be  spent  on  odometer  fraud 
investigations  Indeed,  the  agency  has 
experienced  investigatory  problems 
pursuing  cases  invoKing  unaecure 
powers  of  attorney  Furthermore,  to 
allow  the  person  granted  the  power  of 
attorney  to  reasstgn  the  title  and  pass 
along  the  power  of  attorney  could  r«eult 
in  a  subsequent  tranaferor  diacarding 
the  actual  document  and  forging  a  false 
power  of  attorney 

The  petitioners  also  requested  that 
NinSA  require  the  States  to  adopt  a 
two-part  title  system  or  a  system  that 
records  all  lien  information  on 
computertred  recordkeeping  systems 
and  allows  the  registered  owner  to  hold 
the  title  We  have  not  adopted  this 
alternative.  We  have  allowed  the  States 
the  maximum  administration  discretion 
possible  in  complying  with  the  Federal 
requirements  We  note  that  the  States 
may  also  petition  for  approval  of 
alternative  mileage  disclosure 
requirements  under  section  580  11  of  the 
August  19*W  final  rule 

In  an  intpnm  final  rule  published  in 
today  s  Federal  Register,  the  agency 
implements  the  provisions  of  the 
Pipeline  Safety  Reauthonzation  Act  that 
concerns  the  use  of  a  secure  power  of 
attorney  to  disclose  mileage  The  interim 
final  rule  permits  a  person  to  sign  the 
disclosure  on  the  title  as  the  transferor 
and  transferee  in  the  same  transaction 
m  cerlatn  limited  circumstances. 
C'ongress  action  addresses  the  major 
problem  posed  in  the  petitions  and  we 
are  implementing  that  law  A  balance 
has  beer,  struck  between  the  potential 
problem  in  the  sale  of  used  car*  and 
legitimate  enforcement  concerns 


Except  to  the  extent  they  are  granted 
In  today's  interim  final  rule.  NHTSA  has 
concluded  that  the»e  petitions  have  not 
otherwiie  provided  any  reasonable 
basis  for  changing  {  5a0.5(h)  of  the  final 
rule  published  on  August  5.  1988. 
Accordingly,  these  petitions  are  denied. 

Issued  on  March  X  1080. 
UaM  K-Slaed. 

.S'ational  Highwof  Tnifftc  Safely 
AJnmittrator 

im  I)oc  8e-53<M  Filed  J-ft-«  10«2  •m) 
wujLmo  COM  «io-ae-M 


INTERSTATE  COMMEm^E 
COMMISSION 

49  CFR  Parts  1105  and  1152 

I  Ex  P^rte  Na  774  (8Mb-Mo.  ■;  8ub-Na  10A)) 

Envtronnwntai  Comptonca;  Out-d- 
Sarvtca  Rai  Una  EMmptlom 

AOCMCy:  Interstate  Commerce 

Commission 

ACTKMC  Pinal  rules 


«y:  The  Commiasion  adopts  final 
rules  set  forth  below  to  codify  its  policy 
of  routinely  staying  the  effectiveneas  of 
out  of-aervice  ciass  exemptions  where 
an  informed  dedaion  on  pending 
environmental  and  historic  preservabon 
issues  cannot  be  made  prior  to  the  date 
the  exemption  authority  wodd 
otherwise  become  effective;  and 
eliminating  the  requirement  that 
petttions  for  stay  involving 
environmental  issues  be  filed  within  10 
days  of  the  service  of  the  notice.  The 
rules  also  address  procedxires  regarding 
environmental  issues,  and  public  use 
conditions  The  rules  will  give  the 
Commission  the  opportunity  to  consider 
and  resolve  environmental  and  historic 
preservation  issues  before  permitting  an 
exemption  to  become  effective,  and 
allow  the  public  a  greater  opportunity  to 
be  heard  regarding  these  matters  A 
notice  of  proposed  rulemaking  in  this 
proceeding  was  served  )une  30.  1968  and 
published  in  the  Federal  Register  on  July 
1    1968  at  53  FR  24971 
DATt  The  rules  will  be  effective  on 
Apnl  7.  1969 

pom  nmnmn  i»aK>i«aATK>«  costtact: 

lospph  H  Dettmar,  (202)  275-7245  (TDD 
for  heanng  impaired,  (202)  275-1721  ) 
SU^KCMCMTAMY  INFOfMSATIOM: 
Additional  information  is  contained  in 
the  (kimmission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from;  Dynamic 
Concepts,  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington  DC  20423  Telephone;  (202) 


280-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

These  rules  will  not  have  a  significant 
adverse  effect  on  the  quality  of  the 
human  environment  or  energy 
conservation.  Instead,  they  codify 
certain  procedures  (and  explain  and 
expand  others]  that  promote  heightened 
environmental  scrutiny. 

It  is  certified  that  these  rules  will  not 
have  significant  impact  on  a  substantial 
number  of  small  businesses. 

List  of  SubjecU 

49  CFR  Part  1105 

Environmental  impact  statements. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1152 

Administrative  practice  and 
procedure.  Environmental  protection. 
National  resources,  Railroads,  Reporting 
and  recordkeeping  requirements. 

Authority:  6  U.S.C  553  and  559,  42  U.S.C. 
4332;  and  49  U.S.C.  10321. 10505. 10903,  10904, 
and  10906. 

Decided:  February  Ifl,  1989. 

By  the  Commission,  Chairman  Cradison. 
Vice  Chairman  Simmons.  Commissioners 
Andre,  Lamboley.  and  Simmons. 
Commissioner  Phillips  concurred  in  the 
result 

Noma  R.  McGae, 

Secretory- 
Title  49,  Subtitle  B,  Chapter  X.  Parts 
1105  and  1152  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1105-QUIDEUNES  FOR 
IMPLEMENTATION  OF  THE  NATIONAL 
ENVIRONMENTAL  POLICY  ACT  OF 
1969 

1.  The  authority  citation  for  49  CFR 
Part  1105  continues  to  read  as  follows; 

Authority:  49  U.S.C.  10321, 10505, 1090»- 
10906;  16  U.S.C.  1247(d):  42  U.S.C.  4332;  and  5 
use.  553  and  559. 

2.  Section  1105.10  is  amended  by 
adding  a  new  paragraph  (g)(3)  to  read  as 
follows; 
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S  1105.10   Commlaaton  procaduraa  and 


(3)  In  out-of-service  rail  line 
exemption  proceedings  under  49  CFR 
1152.50,  the  Commission,  on  its  own 
motion,  vnll  stay  the  effective  date  of 
individual  notices  of  exemption  when  an 
informed  decision  on  pending 
environmental  and  historic  preservation 
issues  cannot  be  made  prior  to  the  date 
that  the  exemption  authority  would 
otherwise  become  effective. 


PART  1152— ABANDONMENT  AND 
DISCONTINUANCE  OF  RAIL  UNES 
AND  RAIL  TRANSPORTATION  UNDER 
49  U^C.  10903 

3.  The  authority  citation  for  49  CFT? 
Part  1152  continues  to  read  as  follows: 

Authority:  5  U.S.C.  553.  559.  and  704;  11 
U.S.C.  1170: 18  U.S.C.  1247(d);  and  49  U.S.C. 
10321, 10362, 10505, 10903,  11161, 11162.  11163. 
etseq. 

4.  Section  1152.50(d)(3)  is  revised  to 
read  as  follows: 

91152.50    Exempt  abandoraiMfits  and 
diacontlnuaneas  of  aarvtoa  and  trackage 
rights. 

(d)  *  •  * 

(3)  The  Commission,  through  the 
Director  of  the  Office  of  Proceedings, 
shall  publish  a  notice  in  the  Federal 
Register  within  20  days  after  the  filing  of 
the  notice  of  exemption.  Petitions  to  stay 
the  effective  date  of  the  notice  on  other 
than  environmental  or  historic 
preservation  grounds  must  be  filed 
within  10  days  of  the  publication. 
Petitions  to  stay  the  effective  date  of  the 
notice  on  environmental  or  historic 
preservation  grounds  may  be  filed  at 
any  time  but  must  be  filed  sufficientiy  in 
advance  of  the  effective  date  in  order  to 
allow  the  Commission  to  consider  and 
act  on  the  petition  before  the  notice 
becomes  effective.  Petitions  for 
reconsideration,  comments  regarding 


environmental  energy  and  historic 
preservation  matters,  and  requests  for 
public  use  conditions  under  49  U.S.C. 
10906  and  49  CFR  1152.28(a)(2)  must  be 
filed  within  20  days  after  publication. 
The  exemption  will  be  effective  30  days 
after  publication,  unless  stayed.  If  the 
notice  of  exemption  contains  false  or 
misleading  information,  the  use  of  the 
exemption  is  void  ab  initio  and  the 
Commission  shall  summarily  reject  the 
exemption  notice. 

5.  Section  1152.50(d)  is  amended  b\ 
redesignating  paragraphs  (d)(4)  and 
(d)(5)  as  paragraphs  (d)(5)  and  (d)(6)  and 
by  adding  a  new  paragraph  (d)(4)  to 
read  as  follows: 


(d)  *  •  • 

(4)  In  out-of-service  rail  line 
exemptioin  proceedings  under  49  CFR 
1152.50,  the  Commission,  on  its  own 
motion,  will  stay  the  effective  date  of 
individual  notices  of  exemption  when  an 
informed  decision  on  pending 
environmental  and  historic  preservation 
issues  cannot  be  made  prior  lo  the  date 
that  the  exemption  authority  would 
otherwise  become  effective. 

6.  Newly  redesignated  t  n52.50(d)(5J 
is  revised  to  read  as  follows: 


(d)*   ♦   • 

(5)  A  request  to  implement  interim 
trail  use  and  rail  banking  under  16 
U.S.C.  1247(d)  and  49  CFR  1152.29 
should  be  filed  with  the  Commission 
and  served  on  the  railroad  vnthm  10 
days  of  pubUcation  of  the  notice  of 
exemption  in  the  Fadaral  Register.  A 
notice  or  decision  to  all  parties  will  be 
issued  if  use  of  the  exemption  is  made 
subject  to  environmental,  energy, 
historic  preservatioa  public  use  and/or 
interim  trail  use  and  rail  banking 
conditions. 
•        *        •        *        • 

(FR  Doc.  89-5288  Filed  3-7-89:  8:45  am] 
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Ttm  twrtton  o«  »>•  FEDERAL  REGISTER 
contains  nodosa  to  tfw  pub4tc  o«  tha 
piupoaad  laauancs  o(  niaa  and 
ragulaaooa.   Tha  purpoaa  o<  tf)aaa  noOoaa 
■  to  (^v«  mlaraatad  paraona  an 
opportunrty   to  parHopaia  (n   tha  ruta 
rrwiung   pnor   to   the   adoptioo   of  tha   flnal 
rvrfas 


DEPAfrmENT  OF  AORICULTUIIE 
AgilcuRuril  MMlKtlng  Service 
7CFRP«rt51 


lOoaiat 


FV- 


-2041 


SnepI 

AMMCV:  A^cultural  Marketing  Service, 

USD  A. 

action:  Propoaed  rule. 


r.  This  actioQ  would  revlaa  tha 
voluntary  US.  Standards  for  Grades  of 
Snap  Beans.  Tha  South  Florida 
Vagatabla  Exchan^  [the  Exchange), 
which  represents  the  maiorlty  of  snap 
bean  grower*  In  South  Florida,  has 
requested  the  standards  be  revised  to 
bnng  them  Into  conformity  with  current 
cultural  and  harvaating  pracUoas.  The 
Aj^cuitural  Marketing  S«vloa  (AMS). 
tn  cooperation  with  Industry,  has  the 
responsibility  to  develop  and  improve 
standards  of  quality,  condition,  quantity, 
grade,  and  packaging  In  order  to 
encourage  uniformity  and  consistency  In 
cominercial  practices. 

DATV:  Commenia  must  be  postmarked  or 
courier  dated  on  or  before  May  B.  1980. 

MMMiese:  Intareeted  parties  are  invited 
to  submit  written  comments  concaming 

this  proposal  Comments  must  be  sent  in 
duplicate  to  the  Standard  nation  Section. 
Fniit  and  Vegetable  Division. 
Agricultural  Marketing  Service,  US. 
Department  of  Agriculture.  P  O  Box 
ge45«.  Room  2056  South  Building. 
Washington.  DC  20090-6456.  Comments 
should  reference  the  date  and  page 
numbers  of  this  Issue  of  the  Federal 
Reglater  and  will  be  made  available  for 
public  Inpectlon  in  the  atxive  ofTice 
dunng  business  hours 
KM  rUHTMItt  MFOMMATKM  COIfTACT: 
Paul  W  Manol  at  (he  above  address,  or 
call  (202)  447-MlO 

mjrmjmutTikin  mfomtA-notc  This  rule 
has  been  reviewed  under  Foiecutive 
Order  12291  end  Departmental 
Regulation  1312-1  and  has  been 


designated  as  "non-major"  under  the 
cntana  therein. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  FlexibiLty  Act.  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
8ui)8lantial  number  of  small  entities.  The 
proposed  revision  of  the  standards  for 
snap  beans  will  not  impose  substantial 
direct  economic  cost  recordkeeping,  or 
personnel  workload  changes  on  smalt 
entities,  and  will  not  alter  the  market 
share  or  competitive  position  of  these 
entities  relative  to  large  businesses. 

This  action  proposes  changes  to  the 
U.S.  Standards  for  Grades  of  Snap 
Beans  aa  set  forth  in  |(  513830-61.3044 
(7  CFR  51.3830-61  JM4).  This  propoaal  la 
M<  forth  la  order  to  bring  the  standank 
Into  conformity  with  current  harvesting 
and  marketing  practices.  The  United 
States  Standards  for  Grades  of  Snap 
Beans  were  last  revised  on  August  1. 
1936.  The  Exchange  has  requested  the 
following  revisions  which  are  propoaed 
herein: 

First,  s  general  section  would  be 
added  specifying  the  types  of  beana 
covered  by  this  standard.  Although  the 
current  standards  apply  to  snap.  pole. 
and  wax  beans,  according  to  the 
Exchange,  there  exists  some  confusion 
in  the  industry  as  to  what  types  of  beans 
may  be  certlfled  by  the  US.  Standards 
for  Grades  of  Snap  Beans. 

Next,  the  U.S.  Combination  and 
Unclasalfled  gradea  would  be  eliminated 
because  they  are  rarely  used  and  may 
cjeate  confusion  in  the  marketplace. 

With  the  majority  of  beans  now  being 
mechanically  harvested  rather  than 
handpicked,  the  Exchange  Indicates  that 
the  Industry  is  finding  that  with  the 
newer,  more  lender  varieties  of  beans.  It 
is  increasingly  difficult  to  meet  the 
requirements  of  the  grade  due  to  the 
higher  percentages  of  broken  beans  in 
any  lot  resulting  from  the  harvesting 
pnx-.ess.  The  current  standards  for  US 
Fancy  and  US.  No  1  grades  allow  ten 
percent  total  defects,  including  not  more 
than  5  percent  serious  damage,  including 
therein  not  more  than  1  percent  soft  rot. 
For  the  US  No  2  grade,  ten  percent 
total  defects  are  allowed  including  not 
more  than  1  percent  soft  rot  The  new 
standard  would  be  revised  as  follows: 

(a I  US.  Fancy  Ten  percent  for  beans 
In  any  lot  which  fail  to  meet  the 
requirements  of  the  grade,  including  not 
more  than  3  percent  damage  by  broken 


beans.  Additionally,  within  the  ten 
percent  tolerance,  not  more  than  5 
percent  shall  be  allowed  for  defects 
causing  senous  damage,  including 
therem,  not  more  than  1  percent  for 
beans  affected  by  soft  rot. 

(b)  L'S.  No.  1:  Thirteen  percent  for 
beans  in  any  lot  which  fail  to  meet  the 
requirements  of  the  grade,  including  not 
more  than  ten  percent  for  grade  defects 
other  than  broken  beans,  including  not 
more  than  5  percent  shall  be  allowed  for 
defects  causing  serious  damage, 
including  therein,  not  more  than  1 
percent  for  beans  affected  by  soft  rot. 

(c)  U.S.  No.  Z  Fifteen  percent  for 
beans  In  any  lot  which  fall  to  meet  the 
requirements  of  the  grade:  including  not 
more  than  ten  percent  serious  damage 
by  grada  defects  other  than  broken 
beans,  including  therein,  not  more  than  1 
percent  for  beans  affected  by  soft  rot 

Therefore,  the  proposal  would  lessen 
the  restriction  for  broken  beans  only  in 
the  VS.  No.  1  and  U.S.  No.  2  grades. 
while  further  restricting  the  percentage 
of  broken  beans  allowed  in  the  U.S. 
Fancy  grade.  This  further  restriction 
would  allow  growers  who  "hand-pick" 
beans  to  market  their  product  under  a 
grade  that  reflects  the  quality  difference 
due  to  harvesting  and  packing 
techniques. 

Currently,  the  maxium  tolerance  for 
defects  p>ermitted  In  any  grade  Is  ten 
percent  and  Individual  packages  may 
contain  up  to  one  and  one-half  times  this 
amount.  The  proposal  would  allow 
maxium  defects  of  thirteen  percent  and 
fifteen  percent  in  the  U.S.  No.  1  and  U.S. 
No.  2  grades  respectively.  Therefore,  it 
would  be  necessary  to  revise  the 
application  of  tolerances  whereby 
individual  packages  may  contain  up  to 
one  and  one-half  times  the  thirteen 
percent  tolerance  or  the  fifteen  percent 
tolerance,  provided  that  the  average  for 
the  entire  lot  averages  within  the 
maximum  tolerance  specified  for  the 
grade.  Thus  paragraph  (a)  of  i  51.383a 
Application  of  tolerances,  would  l>e 
revised  to  read  as  follows:  For 
tolerances  of  ten  percent  or  more, 
individual  packages  may  contain  not 
more  than  one  and  one-half  times  the 
tolerance  specified  Provided,  that  the 
average  for  the  entire  lot  is  within  the 
tolerance  specified  for  the  grade. 

Finally,  the  definition  of  "Similar 
Varietal  Characteristics"  would  be 
updated  and  simplified.  The  current 
definition  references  specific  varieties 


that  are  not  among  those  that  are  being 
widely  grown.  In  addition,  since 
varieties  change  in  popularity  over  time, 
the  Exchange  stated  that  a  revised 
definition  should  provide  that  beans  of 
different  colors  or  types  shall  not  be 
mixed  within  the  same  container. 

List  of  Subjects  in  7  CFR  Part  51 

Fresh  fruits.  Vegetables  and  Other 
products  (Inspection,  certification,  and 
standards). 

For  reasons  set  forth  in  the  preamble, 
the  subpart — United  States  Standards 
for  Grades  of  Snap  Beans.  7  CFR  Part  51, 
shall  be  amended  as  follows: 

PART  51— FRESH  FRUITS, 
VEGETABLES.  AND  OTHER 
PRODUCTS  (INSPECTION, 
CERTIFICATION,  AND  STANDARDS) 

1.  The  authority  ciUtion  for  7  CFR 
Part  51  continues  to  read  as  follows: 

Authority:  Sees  SB.  206.  M  SUt  1017  as 
smended.  1080  as  sawidad  (7  U.S.C.  1822- 
ie24). 

1.  In  Subpart— United  States 
Standards  for  Grades  of  Snap  Beans, 
i  51.3828  ia  added  to  read  as  fbUows: 

General 

|S1J«2*    OwtanL 

These  standards  can  be  appUed  to  all 
beans  used  in  their  entirety  rather  than 
•helled  beans,  and  includes  varieties 
auch  as  snap,  pole,  and  wax  beans. 
These  standards  do  not  apply  to 
varieties  such  as  fava,  lima,  pinto,  or 
calico  beana. 

H  SI JS32  and  S1.3834    (Raoovedand 


3.  Section  51 J632  and  51.3834  are 
removed  and  reserved. 

4.  Paragraphs  (a),  (b).  and  (c)  of 

S  51.3835  are  revised  to  read  as  follows: 

Toterances 


fsijns  T( 


(a)  U.S.  Fancy.  Ten  percent  for  beans 
in  any  lot  which  fail  to  meet  the 
requirements  of  the  grade,  indnding  not 
more  than  S  percent  damage  by  broken 
beans.  Additionally,  within  the  ten 
percent  tolerance,  not  more  than  5 
percent  shall  be  allowed  for  defects 
causing  serious  damage,  including 
therein,  not  more  than  1  percent  for 
beans  affected  by  soft  rot 

(b)  US.  Na  1.  Thirteen  percent  for 
beans  in  any  lot  which  fail  to  meet  the 
requirements  of  the  grade,  including  not 
more  than  10  percent  for  grade  defects 
other  than  broken  beans,  including  that 
not  more  than  5  percent  shall  be  allowed 
for  defects  caosing  serious  damage. 


including  therein,  not  more  than  1 
percent  for  beans  affected  by  soft  rot 

(c)  U.S.  No.  2.  Fifteen  percent  for 
beans  in  any  lot  which  fail  to  meet  the 
requirements  of  the  grade,  including  not 
more  than  10  percent  serious  damage  by 
grade  defects  other  than  broken  beans, 
including  therein,  not  more  than  1 
percent  for  beans  affected  by  soft  rot 

5.  Paragraph  [a)  of  i  51.3836  is  revised 
to  read  as  foUows: 

Application  of  Tolerances 
SSIJOe    AppleatlonofTotarwicee. 

•  0  •  •  • 

(a)  For  tolerances  of  10  percent  or 
more,  individual  packages  may  contain 
not  more  than  one  and  one-half  times 
the  tolerances  specified:  Provided  that 
the  average  for  the  entire  lot  is  within 
the  tolerance  specified  for  the  grade. 
*        •        *        •        ft 

6.  Section  513837  is  revised  to  read  as 
follows: 

S51.3S37    SlmMyvMletHchMaclwleMca. 

"Similar  varietal  charactehstica" 
means  that  the  beans  are  of  the  same 
color  and  general  type.  For  example, 
wax  and  green  beana,  or  Snap  and  Pole 
type  beans  must  not  be  mixed. 

Dated:  March  3, 1980. 
).  Patrick  Boyle, 
A  dminisUator. 

[FR  Doc  80-5307  Fikd  3-7-80;  8:45  am] 
aajjNa  COOK  »4t 


Federal  Crop  ineurance  Corporation 

7CFR  Part  401 

[Amdt  Na  48  Doc.  Na  8577S] 

General  Crop  Ineurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACnON:  Proposed  rule. 


;  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401),  effective  for  the  1990 
and  succeeding  crop  years,  by  changing 
several  endorsements  to  provide  that 
the  premium  reduction  gained  by 
insureds  through  good  insuring 
experience  will  extoKi  beyond  the 
present  1989  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 
pohcyholdera. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 


submitted  not  later  than  April  7. 1989.  to 
be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washingtoa  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procednres.  The  sunset  review  date 
estabUshed  for  these  regulations  is 
estabUshed  as  April  1, 1992. 

John  Marshall  Manager,  FCIC  (1)  has 
determined  that  this  action  is  not  a 
major  rale  as  defined  by  Executive 
Order  12291  because  it  wiU  not  result  in: 
(a)  An  annual  effect  on  tlie  economy  of 
$100  million  or  more:  fb)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  Stale,  or 
local  govenmients,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  c(Hnpetition.  employment 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  fwei^-based  enterpnses 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

"Hiis  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24,  1963. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  qnalit>-  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Potato 
Crop  Insurance  Regulations  (7  CFR  Part 
422),  an  insured  may  be  eligible  for  a 
premium  reduction  in  excess  of  5 
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percent  b«§ed  on  that  individuali 
inaunnjj  expenence  through  the  1983 
crop  year  under  the  term*  and 
conditions  contained  in  their  p<itato  crop 
insurance  pohcy  for  1964  The  insured 
will  continue  to  receive  the  benefit  of 
such  reduction  subject  to  stiveral 
conditions,  one  of  which  being  that  no 
premium  reduction  will  he  retained  after 
the  1989  cnip  year 

The  FCIC  Board  of  Directors  has 
suggested  that  the  present  premium 
reduction  be  continued,  and  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  expenence 
issue  as  it  might  apply  to  all 
policyholderB 

A(;i:ordmgly,  FCIC  herein  proposes  to 
amend  the  Potato  Cmp  Insurance 
Regulations  (7  CFV.  Part  422)  to  allow  a 
continuation  of  the  gtxxi  expenence 
discount  provision  so  that  no  premium 
reduction  will  be  retained  after  the  1991 
crop  year 

Various  amendments  to  the  Potato 
Crop  Insurance  Regulations  (7  CFR  Part 
422)  were  published,  some  of  which 
contained  an  incorrect  amendment 
number  While  this  does  not  affect  the 
purpose  or  intent  of  the  rule,  it  is 
appropriate  that  these  amendment 
numbers  be  corrected.  Amendment  2. 
published  in  the  Fadaiml  Ragiiler  on 
)une  22.  1987,  at  52  PR  23424.  should 
read  Amendment  1   Amendment  4. 
published  on  January  24,  1989.  at  53  FK 
341B.  should  read  Amendment  2 

All  wntten  comments  received 
pursuant  to  this  proposed  rule  will  b« 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation. 
Room  4090,  South  Building,  U  S. 
Department  of  Agriculture,  Washington, 
IK]  2l)2.V).  dunng  regular  business  hours. 
Mondiiy  through  Fnday 

list  of  Sub|«cU  In  7  CFR  Port  401 

General  Crop  Insurance  Regulations. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  insurance 
Act,  as  amended  (7  U  S  C   1501  el  at*q  ), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  in  the  following 
instances 

PART  401— {AMENOCOl 

1  The  authonty  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.&C.  ISOS,  ISIS. 


H  401.101,  401.10S.  401.106.  401. 10*. 
401.111.  401. IIS,  401.11*.  401.117.  •Ml 
401.124    [Aitwndxll 

2.  7  CFR  401. 101 —Wheat 
Endorsement:  |  401.106— Oat 
Endorsement;  |  401. 106— Rye 
Endorsement;  |  401  103— Barley 
F-ndorsement,  }  401  HI— Com  (Grain) 
Fjidorsemenf;  i  401  113 — Grain  Sorghum 
Fjidorsement;  |  401  116— Flaxseed 
Fjidorsement;  i  401  117— Soybean 
Fjidorsement:  and  |  401  124 — Sunflower 
Fjidorsement.  are  amended  by  revising 
subsectun  3.b.(l)  to  read  as  follows: 

3  Arnuc!  Prvmiiim 


HI  islo  premium  reduction  will  be  rslalned 
after  the  llWl  crop  year 
•         •         •  •  • 


1401.114    (Afiwndadl 

3  7  CFR  401  114 — Canning  and 
Processing  Tomato  Endorsement;  ts 
amended  by  revising  subsection  4.b.(l) 
to  read  as  follows; 

4  Annual  Prrnuum 


(1)  No  preiniuin  reduction  will  be  retained 
sfter  the  1981  crop  year. 


(401.100    lAfMnded] 

4  7  CFR  401.100— Almond 
Fjidorsement;  la  amended  by  revising 
subsection  5.c.(l)  to  read  as  follows: 

5  Annual  Premium. 


(1)  No  premium  reduction  will  be  retained 
•  fter  the  1<W1  crop  year 


•  t 


•  • 


Done  in  Washington.  DC  on  February  ZS, 
IMS 

|ohn  Marshall 

Manofiifr.  Federal  Cn.>p  Insunuue 
Corporation 

|FR  Doc  8e-«31B  Filed  3-7-69;  9  45  am) 
a«xjNa  coos  mi«-«s-m 


7CFRPwt402 

lAmdL  No.  1;  Doc  No.  60006) 

Rateln  Crop  Insurance  Regulattons 

AOCMCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
AcnoM:  Proposed  rule 

•UMMMANV:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Raism  Crop  Insurance  Regulations  (7 
CFR  Part  402),  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  that 
the  premium  reduction  gained  by 
Insureds  through  good  insuring 


experience  will  extend  beyond  the 
present  1989  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
expenence  discount  issue  for  all 
policyholders. 

DATI:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  April  7, 1989,  to 
be  sure  of  consideration. 
Aooncss:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090. 
South  Building,  U.S.  Department  of 
Agnculture.  Washington,  DC.  20250. 
fOm  RJRTHKR  NIF0M1AT10M  CONTACT 
Peter  F  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  DC  20250, 
telephone  (202)  447-3325. 
suPM^MCWTAfiv  wirowMA-now:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Department 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
[anuary  1.  1990. 

John  Marshall.  Manager,  FQC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
flOO  million  or  more;  (b)  major  increases 
In  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment 
investment,  productivity.  Innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  Intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


Part  3015.  Subpart  V,  published  at  48  PR 
29115.  |une  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  qualify  of 
the  human  environment,  health,  and 
safety,  "nierefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Raiain 
Crop  Insurance  Regulations  f7  CFR  Part 
402).  an  insured  may  be  eligible  for  a 
premium  redaction  in  excess  of  5 
percent  based  on  that  individual's 
insuring  experience  through  the  1983 
crop  year  under  the  terms  and 
conditions  contained  in  their  raisin  crop 
insurance  policy  for  1984.  The  insured 
will  continue  to  receive  the  benefit  of 
such  reduction  subject  to  several 
conditions,  one  of  which  being  that  no 
premium  reduction  will  be  retained  after 
the  1989  crop  year 

The  FCIC  Board  of  Directors  has 
suggested  that  present  premium 
reduction  be  continued,  and  directed 
that  ■  study  be  made  of  the  entire 
premium  reduction  for  good  experience 
issue  as  it  might  apply  to  all 
policyholders. 

Accordingly,  FCIC  herein  proposes  to 
amend  the  Raisin  Crop  Insurance 
Regulations  (7  CFR  Part  402)  to  allow  a 
continuation  of  the  good  experience 
discount  provision  so  that  no  premium 
reduction  will  be  retained  after  the  1991 
crop  year. 

FXHC  is  soliciting  public  comment  for 
30  days  after  publication  of  the  rule  in 
the  Fedfltal  RsgistBr. 

All  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  pubhc  inspection  and 
copying  In  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation, 
Room  4090,  South  Building,  U.S. 
Department  of  Agricultore.  Washington. 
DC  20250.  during  regular  business  hours. 
Monday  through  Friday. 

List  of  SubiecU  in  7  CFR  Fart  402 

Crop  insurance.  Raisins. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Raisin  Crop 
Insurance  Regulations  (7  CFR  Part  402), 
profKJsed  effective  for  the  1990  and 
succeeding  crop  years,  in  the  following 
instances: 

PART  402-H[  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  402  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506,  15ia 


2.  Section  402.7(d)  of  the  Raisin  Crop 
Insurance  Regulations  (7  CFR  402.7)  is 
amended  in  subsection  5.c.(l)  to  read  as 
follows: 

§402.7    The  appNcaHon  and  policy. 


5.  Annual  Premium. 

•  •         «         •         • 

(d)  •  •  • 

(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  year 

•  •         •         •         • 

Done  in  Washington,  DC  on  February  2S, 
1989. 

{oho  Marshall, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[PR  Doc.  80-6325  Filed  3-7-80;  8:45  am) 
BnxMOCoot  ssis-as-e 


7  CFR  Part  411 

I  Amdt  Na  1;  Doc  No.  6S74S1 

Grape  Crop  Insurance  Regulations 

aoemcy:  Federal  Crop  Insurance 
Corporatioa  USDA. 
ACnoK  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Grape  Crop  Insurance  Regulations  (7 
CFR  Part  411).  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  that 
the  premium  reduction  gained  by 
insureds  through  good  insuring 
experience  will  extend  beyond  the 
present  1990  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 
policyholders. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  April  7, 1989,  to 
be  sure  of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Buildmg.  U.S.  Department  of 
Agriculture.  Washington,  DC  20250. 
roe  FURTHCM  wrowMATTOw  contact: 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington,  DC  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 


Rfgulation  1512-1,  This  action  does  not 
constitute  a  review  as  to  the  need. 
cmrency,  clanty.  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  re\iew  date 
established  for  these  regulations  is 
established  as  April  1.  1990. 

John  Marshall  Manager.  FCIC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  mdustries.  federal.  State,  os 
local  governments,  or  a  geographical 
region,  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  abihty  of  U.S.-ba8ed  enterpnses  to 
compete  wTth  foreign-t>ased  enterpnses 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  smalt  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  ia450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FT* 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Grape 
Crop  Insurance  Regulations  (7  CFT?  Part 
411),  an  insured  may  be  eligible  for  a 
premium  reduction  in  excess  of  5 
percent  based  on  that  individual's 
insuring  experience  through  the  1984 
crop  year  under  the  terms  and 
conditfons  contained  in  their  grape  crop 
insurance  policy  for  1985.  The  insured 
will  continue  to  receive  the  beneft  of 
such  reduction  subject  to  several 
conditions,  one  of  which  being  that  no 
premium  reduction  will  be  retained  after 
the  1990  crop  year. 

The  FCIC  Board  of  Directors  has 
suggested  that  the  present  premium 
reduction  be  continued,  and  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  experience 


IHA   \it 
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issue  as  tt  might  apply  to  all 
policyholders 

Accordingly,  FCIC  herein  proposes  to 
amend  the  Grape  Crop  Insurance 
Regulations  (7  CFR  Part  411)  to  allow  a 
continuation  of  the  good  experience 
discount  provision  so  that  no  premium 
reduction  will  be  retained  after  the  1991 
crop  year 

FCIC  is  soliciting  public  comment  for 
30  days  after  publication  of  the  rule  In 
the  Federal  Raglttar 

All  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation, 
Room  4090.  South  Building?.  US 
Department  of  Agriculture.  Washington. 
DC  202.V).  during  regular  business  hours, 
Monday  through  Friday. 

List  of  Subjects  In  7  CFR  Pari  411 

Crape  Crop  Insurance  Regulations 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Cmp  Insurance 
Act.  as  amended  (7  U  S.C.  1510  et  aeq  ), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Grape  Cmp 
Insunince  Regulations  (7  CW.  Part  411). 
pr<jpo8ed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  in  the  following 
inslancps 

PART  411— {AMENDED! 

1   The  authority  citation  for  7  CFR 
Fart  411  continues  to  read  as  follows: 

Authority  7  r  S  (■   \'*lh  Ism 

Z.  Paragraph  jd)  of  the  Grape  Crop 
Insurance  Regulations  (7  CFR  411.7)  is 
amended  by  revising  subsection  5.c  (1) 
to  r«M J  as  follows 

}  4 1 1  ^     The  appMcetlon  and  poUcy. 
•         •         •         •         • 

(d) •  •  • 

5.  Annual  Premium 


(II  So  pri^mr.iin  rviiiK  tiiiii  vmII  bf  retained 
*ifti>r  ihc  1HW1  crop  year. 
•  ■  •  •  • 

Done  in  Wnihingttin,  IXJ  on  Frbruary  28. 

John  hUnhail. 

Manajfer.  Federal  Crop  liituroMX 
Corpi'rvlion 

\VH  Doc.  8B-&317  Filed  3-7-89:  843  am) 

HujMa  oooa  Mie^s-ii 


7  CFR  Pwl  416 

(Amdt  Na  2;  Ooc  No.  6M781 

?—  Crop  Irwuranc*  Regulations 

AOINCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule 

tUMMAim  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Pea  Crop  Insurance  Regulations  (7 
CFR  Part  416),  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  that 
the  premium  reduction  gained  by 
insureds  through  good  insuring 
experience  will  extend  beyond  the 
present  1989  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 
policyholders. 

DATS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  April  7,  1989.  to 
be  sure  of  consideration. 
AOfNIttS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation.  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 
worn  nmTMCR  INFOmMATIOM  CONTACT 
Peter  F  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U  S.  Department 
(if  Agriculture.  Washington.  DC  20250, 
telephone  (202)  447-3325. 
SUPm^MKNTARV  INFOflMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency   c  lanty.  and  effectiveness  of 
these  regiiiationg  under  those 
procedures  The  sunset  res'.ew  d.ite 
esldhlished  for  these  regulations  is 
established  us  August  1.  1989  These 
regulations  are  currently  under  review 
under  the  procedures  established  by 
Departmental  Regulations  151.^   1  and 
FCIC  will  issue  a  determination  as  to  the 
need,  currency,  clanty.  and 
effectiveness  of  these  regulations  on  or 
before  August  1.  1989 

[ohn  Marshall.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  F.xecutive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region,  or  (c)  significant  adverse  effects 


on  competition,  employment, 
investment  productivity,  Innovation,  or 
the  ability  of  U.S.-ba»ed  enterprises  to 
compete  with  the  foreign-based 
enterprises  in  domestic  or  export 
markets;  and  (2)  certifies  that  this  action 
will  not  increase  the  federal  paperwork 
burden  for  individuals,  small  businesses, 
and  other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115,  lune  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Pea  Crop 
Insurance  Regulations  (7  CFR  Part  416), 
an  insured  may  be  eligible  for  a 
premium  reduction  in  excess  of  5 
percent  based  on  that  individual's 
insunng  expenence  through  the  1984 
crop  year  under  the  terms  and 
conditions  contained  in  their  pea  crop 
insurance  policy  for  1985.  The  insured 
will  continue  to  receive  the  benefit  of 
such  reduction  subject  to  several 
conditions,  one  of  which  being  that  no 
premium  reduction  will  be  retained  after 
the  liWP  crop  year. 

The  FCIC  Board  of  Directors  has 
suggested  that  the  present  premium 
reduction  he  continued,  and  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  experience 
issue  as  it  might  apply  to  all 
p(jlicyholders. 

Accordingly.  FCIC  herein  proposes  to 
amend  the  Pea  Crop  Insurance 
Regulations  (7  CP'R  Part  416)  to  allow  a 
continuation  of  the  good  experience 
discount  provision  so  that  no  premium 
reduction  will  be  retained  after  the  1991 
crop  year. 

FCIC  is  soliciting  public  comment  for 
30  days  after  publication  of  the  rule  in 
the  Federal  Register. 

All  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  office  of  the  Manager, 


Federal  Crop  Insurance  Corporation. 
Room  4090.  South  Building.  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250.  during  regular  business  hours, 
Monday  through  Friday. 

list  of  Subjects  in  7  CFR  Part  416 

Crop  insurance;  Peas 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Pea  Crop 
Insurance  Regulations  (7  CFR  Part  416). 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  in  the  following 
instances; 

PART  416— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  416  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506,  1516 

2.  SecUon  416.7(d)  of  the  Pea  Crop 
Insurance  Regulations  (7  CFR  416.7)  is 
amended  in  paragraph  5.c.(l)  to  read  as 
follows; 

S  416.7    The  ^ipttcatlon  and  poHcy. 

*  *  •  *  » 

(d)  *  *  • 

5.  Annual  Premium. 


(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  year. 
•  •  •  •  • 

Done  in  Washington,  DC  on  February  28. 
1989. 

|ohD  Marshall 

Manager.  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  B9-5328  Filed  3-7-89:  8:45  am) 

BNJJNQ  COM  S41(MI»-il 


7  CFR  Part  422 

iAmdt  No.  3;  Doc.  No.  6599S1 

Potato  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  insurance 
Corporation.  USDA. 

ACnON:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Potato  Crop  Insurance  Regulations 
1 7  CFR  Part  422),  effective  for  the  1990 
and  succeeding  crop  years,  to  provide 
that  the  premium  reduction  gained  by 
insureds  through  good  insuring 
expenence  will  extend  beyond  the 
present  1989  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 


discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  while 
FCIC  reviews  the  entire  good  experience 
discount  issue  for  all  policyholders. 
DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  April  7. 1989  to 
be  sure  of  consideration, 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F 
Cole.  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090. 
South  Building.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agricalture.  Washingtca  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  MFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1,  This  action  does  not 
constitute  a  review  as  to  the  neeed. 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  simset  review  date 
established  for  these  regulations  is 
established  as  October  1, 1990. 

John  Marshall,  FQC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in; 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  emplojment, 
investment  productivity,  innovation,  or 
ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  for 
individuals,  small  businesses,  and  other 
persons  and  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  hsted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
Part  3015,  Subpart  V,  pubHshed  at  48  FR 
29115.  )une  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  of  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 


Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  several  crop 
endorsements  to  the  General  Crop 
Insurance  Policy,  contained  in  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401),  an  insured  may  be 
eligible  for  a  premium  reduction  in 
excess  of  5  percent  based  on  that 
individual's  insuring  experience  through 
the  1983  or  1984  crop  year  under  the 
terms  and  conditions  contained  in  their 
particular  crop  insurance  endorsement 
for  1984  or  1965.  The  insured  will 
continue  to  receive  the  benefit  of  such 
reduction  subject  to  several  conditions, 
one  of  which  being  that  no  premium 
reduction  will  be  retained  after  the  1989 
or  1990  crop  year 

TTie  FCIC  Board  of  Directors  has 
suggested  that  the  present  premium 
reduction  be  continued,  and  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  expenence 
issue  as  it  might  apply  to  aU 
policyholders. 

Accordingly,  FCIC  herein  proposes  to 
amend  all  listed  applicable  crop 
insurance  endorsement  issued  under  7 
CFR  Part  401  to  allow  a  continuation  of 
the  good  experience  discount  provision 
so  that  no  premium  reduction  will  be 
retained  after  the  1991  crop  year. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  of  the  rule  in  the  Federal 
Register, 

AJl  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  pubUc  i~6pection  and 
copying  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation. 
Room  4090.  South  Building.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250,  during  regular  business  hours. 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  422 

Crop  Insurance,  Potatoes. 

Proposed  Rule 

Accordingly,  pursuant  to  the  scthonty 
contained  in  the  Federal  Crop  Ir.surance 
Act,  as  amended  (7  U.S.C  1501  et  seq). 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Potato  Crop 
Insurance  Regulations  (7  CFR  Part  422), 
proposes  to  be  effective  for  the  1990  and 
succeeding  crop  years,  in  the  following 
instances: 

PART  422— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  422  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506, 1516. 
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2.  Paragnph  (d)  of  tho  Potato  Crop 
Inauranca  ReguUtiona  (  7  CFR  422.7)  la 
amanded  by  raviatni)  subaactlon  5.c(l) 
to  raad  aa  foUowa: 

1421.7     TIM 


(d)  •    •    • 

S.  Annual  Pr»mium 


(II  No  pramium  raducUun  wiii  tM  rvtauMd 
■  rt«r  tha  ion  crop  yaar 


Donn  in  Waahin^loo.  OC  on  Fabruary  2M, 

Mm  MmvImU. 

Manaj/«r  h'mi«raJ  Crop  Insumrn  ti 

(  orporriL'oiL 

[IM  Vhx    m-  S.S2\  Kileil  ».  ■•  «fc  444  am| 

aaxMa  oooa  Mia-aa-« 


7  cm  Part  42S 

lAmdtMo.  1;  OocNat 


Peanut  Crop  Inaurance  Ragutattona 


Federal  Crop  Insurance 
Corporation.  IfSDA 
ACnOMC  Prnpoaed  rule. 


The  Federal  Crop  Inaurnncff 
Corporation  (FCICl  propoa«a  to  amend 
the  Peanut  Crop  Inauranna  Reffulattona 
(7  CFR  Part  425).  effective  for  the  1980 
and  tucceadtng  crof)  year*,  to  provide 
that  the  pramium  reduction  named  by 
(naureda  through  g(x>d  insunng 
expenenca  will  extend  beyond  the 
preaant  tiMO  crop  yaar  expuration.  The 
Intended  effect  of  thu  rule  ia  to  allow  a 
cnntinuatioii  of  good  expenence 
diacount  for  ali  preaenl  pohcyhoJdera 
who  are  eligible  for  a  premium  reduction 
whiia  FCIC  reviawa  Iht  entire  good 
expenence  diacount  laaue  for  all 
policyholders 

CMTt:  Written  comments,  data,  and 
opinluna  on  this  proposed  rule  must  b« 
submitted  not  later  than  April  7.  1980  to 
be  sure  of  ( i)n»id«*rMtu)n 
AOOfiesa:  Written  comments  on  this 
proposed  rjle  should  be  sent  to  Peter  F 
Cole.  (3fTi(.e  of  the  Manager,  Federal 
Crop  Inaurance  Corporation.  Rtxim  4000. 
South  Building,  L'  S.  Uepurtmenl  of 
Agriculture.  Washington.  DC  20250 

roe  FUNTMSN  wroenitTTOw  coirrAcr. 
Patar  F  Coia.  Sacratary.  Federal  Oop 
Insurance  Corporation.  U  S,  Uepartmant 

of  Agriculture.  Washington   IX'  3125*1 
telephone  [21)2.]  447-J.tJ5 

aur^LUMMTAMv  as^owauTiOM.  Tbi-i 

section  has  been  reviewed  under  L'SDA 
pr<x:edur«8  establish«'d  by  [}4>partmental 
Regulation  1512-1   This  m  tuui  does  nut 
constitute  a  review  as  in  the  need. 


currancy,  clarity,  and  effecttveneta  of 
these  r^pilationa  under  those 
procedum.  The  Peanut  Crop  Inaurance 
Regulatkma  f7  CFR  Part  425)  have  been 
reviewad  in  thair  entirety  and«r  the 
procaduraa  aatabliahed  In  Depamnantal 
Regulation  1512-1  with  reapect  to  the 
need,  currency,  clarity,  and 
efferuveneaa  of  these  regulations.  The 
new  sunael  review  date  established  for 
these  reguiationa  is  April  1.  1903, 

|ohn  Marshall.  Manager.  FCIC  (1)  has 
determined  that  this  action  Is  not  a 
mu|()r  rule  as  defined  by  Executive 
Order  122tn  because  It  will  not  reauJt  in. 
(a)  An  annual  effect  on  the  economy  of 
flOO  million  or  more,  (b)  ma)or  increases 
in  costs  or  prices  for  consumers. 
Individual  mdustriea,  federal.  State,  or 
local  gov«>mments.  or  a  geographical 
rfgion.  or  (c)  iignificanl  adverae  effects 
on  (ximpetition,  employment, 
investment,  productivity,  innovation,  or 
the  Hhility  of  U.S.-based  enterprises  to 
compete  with  foreign  based  ent4?rpnaes 
in  domestic  or  export  markets,  and  (2) 
certiFies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuala,  small  buslneaaea.  and 
other  persona  and  will  not  have  a 
significant  econmic  impact  on  a 
substantial  number  of  small  entities 

Thia  action  la  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act,  therefore,  no  R^jpilntory  Flexibility 
analysis  was  prepared. 

This  program  is  liated  m  the  Catalog 
of  Federal  Domestic  Assistance  under 
No  10450 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovemmenlal 
consultation  with  State  and  local 
offidala.  See  tha  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
2&115.  |une24.  1983. 

This  action  is  not  expected  to  have 
any  slgnlHcant  Impact  on  the  quality  of 
the  human  environment,  health,  and 
safety   Therefore,  neither  an 
Fjivironmental  Assessment  nor  an 
Fjivironmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Peanut 
Crop  Insurance  Regulations  (7  CFR  Part 
425),  an  Insured  may  be  eligible  for  a 
premium  reduction  In  excess  of  5 
percent  based  on  that  individual's 
insuring  expenence  through  the  1963 
crop  year  under  the  terras  and 
conditions  contained  in  their  peanut 
crop  Insurance  policy  for  19B4.  The 
insured  will  continue  to  receive  the 
benefit  of  such  reduction  subject  to 
several  conditions,  one  of  which  being 
that  no  premium  reduction  will  be 
retained  after  tha  1989  crop  year 

The  FCIC  Board  of  Directors  has 
suggested  that  the  present  premium 


reduction  be  continued  and  directed  thai 
a  study  be  made  of  the  entire  premium 
reduction  for  good  experience  issue  as  it 
might  apply  to  all  policyholders. 

Accordingly,  FCIC  herein  proposes  to 
amend  the  Peanut  Crop  Insnrance 
Regulations  (7  CFR  Part  425)  to  allow  a 
continuation  of  the  good  experience 
discount  provision  so  that  no  premium 
reduction  will  be  retained  after  the  1991 
crop  year 

FCIC  18  soliciting  public  comment  for 
30  days  after  publication  of  the  rule  in 
the  Federal  Retitter. 

All  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  office  of  the  Manager. 
Federal  Crop  Insurance  Corporation. 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  2n2.V),  dunng  regular  business  hours, 
Mondrtv  through  Friday. 

List  of  Subjects  in  7  CFR  Part  425 

Crop  Insurance,  Peanuts. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Corp  Insurance 
Act.  as  amended  (7  U.S,C  1501  et seq). 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Peanut  Crop 
Insurance  Regulations  (7  CFR  Part  425). 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  in  the  following 
instances: 

PART  425— (AMENDED] 

1  The  authority  citation  for  7  CFR 
Pan  425  continues  to  read  as  follows; 

Authority:  7  U  SC.  1508,  1518 

2.  Paragraph  |d)  of  the  Peanut  Crop 

Insurance  Regulations  {7  CFR  425  7)  is 
amended  by  revising  subsection  5.c(l)  to 
read  as  follows: 

1 42S.7    TTte  ^pScatlon  and  poScy. 


(d)-  •  • 

5  Annual  Prfwium 


1 1 1  No  premium  reduction  will  be  retained 
after  tt>e  \W\  crop  year 

•  •  •  •  • 

Done  in  Washington.  DC,  on  February  2S, 
1900 
lohn  Marshall. 

\fanoyer.  Federal  Crop  Ituumnc* 

Corporation. 

\KR  Doc  80-632O  Filed  3-7-aft  9:45  am) 
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7  CFR  Part  430 

(Aimn.  No.  1;  Ooc  No.  66018] 

Sugar  Beet  Crop  Inaurance 
Reguiatlona 

AOINCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

SlNMiAltv:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  St'gar  Beet  Crop  Insurance 
Regulations  (7CFR  Part  430).  effective 
for  the  1990  and  succeeding  crop  years, 
to  provide  that  the  premium  reduction 
gained  by  insureds  through  good 
insuring  experience  will  extend  beyond 
the  present  1989  crop  year  expiration. 
The  intended  effect  of  this  rule  is  to 
allow  a  continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 
policyholders. 

DATi:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  April  7.  1989. 
to  be  sure  of  consideration. 

•OOMIII:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation.  Room  4000, 
South  Building.  U.S.  Department  of 
Agriculture.  Washingtoa  DC  20250. 
PON  RMTHm  INTOWMATION  CONTACT 
Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  A^culture.  Washington,  DC  20250, 
telephone  (202)  447-3325. 
•UPPLEMINTAIIV  INTOWMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  relations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  October  1. 1990. 

John  Marshall.  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defmed  by  Executive  order 
12291  because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries,  federal.  State,  or  local 
governments,  or  a  geographical  region: 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  certifies  that  this 
action  will  not  increase  the  federal 
paperwork  burden  for  individuals,  small 


businesses,  and  other  persons  and  will 
not  have  a  signiffcant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officicls.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  qualit>'  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Sugar  Beet 
Crop  Insurance  Regulations  (7  CFR  Part 
430).  an  insured  may  be  eligible  for  a 
premium  reduction  in  excess  of  5 
percent  based  on  that  individual's 
insuring  experience  through  the  1984 
crop  year  (1985  in  Arizona  and 
California]  under  the  terms  and 
conditions  contained  in  their  sugar  beet 
crop  insurance  policy  for  1985  (1986  in 
Arizona  and  California).  The  insured 
will  continue  to  receive  the  benefit  of 
such  reduction  subject  to  several 
conditions,  one  of  which  being  that  no 
premium  reduction  will  be  retained  after 
the  1990  crop  year. 

The  FCIC  Board  of  Directors  has 
suggested  that  the  present  premium 
reduction  be  continued,  and  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  experience 
issue  as  it  might  apply  to  all 
policyholders. 

Accordingly.  FCIC  herein  proposes  to 
amend  the  Sugar  Beet  Crop  Insurance 
Regulations  (7  CFR  Part  430)  to  allow  a 
continuation  of  the  good  experience 
discount  provision  so  that  no  premium 
reduction  will  be  retained  after  the  1991 
crop  year. 

FCIC  is  soliciting  public  comment  for 
30  days  after  publication  of  the  rule  in 
the  Federal  Register. 

All  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation. 
Room  4090,  South  Building,  U,S, 
Department  of  Agriculture,  Washington. 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 


List  of  SubjecU  in  7  CFR  Part  430 

Crop  insurance;  Sugar  beets. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Sugar  Beet  Crop 
Insurance  Regulations  (7  CFR  Part  430). 
pro[>osed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  in  the  following 
instances: 

PART  4dO-{AMENDEDl 

1.  The  authority  citation  for  7  CFR 
Part  430  continues  to  read  as  follows; 

Authority:  7  VS.C  1506. 151A. 

2.  Section  430.  7(d)  of  the  Sugar  Beet 
Crop  Insurance  Regulations  (7  CFR 
430.7)  is  amended  in  subsection  5.c(l)  to 
read  as  follows: 


{430.7    Tha 


(d)  •  •  • 

5.  Annual  Premium. 

c.'  •  • 

(1)  No  premium  reductkn  will  be  retained 
after  the  1991  crop  year 


Done  in  Washingtoa  DC  on  February  2B. 
1968. 
(ohn  MarahalL 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc  89^5327  FUed  3-7-88:  8:45  am) 
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7CFR  Part  433 

(Amdt  No.  %  Doc  Na  S576S] 

Dry  Been  Crop  Inaurance  RegutetkMW 

AOENCV:  Federal  Crop  Insurance 
Corporation.  USDA. 

action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Dry  Bean  Crop  Insurance 
Regulations  (7  CFR  Part  433),  effective 
for  the  1990  and  succeeding  crop  years, 
to  provide  that  the  premium  reduction 
gained  by  insureds  through  good 
insuring  experience  will  extend  beyond 
the  present  1989  crop  year  expiration 
The  intended  effect  of  this  rule  is  to 
allow  a  continuation  of  good  expenence 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIG  reviews  the  entire  good 
experience  discount  issue  for  all 
policyholders. 


fadfd  Ua^a*m  /  Vol  54.  No.  44  /  Wednesday.  March  6,  1869  /  Proposed  Ruk> 
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OATi:  Wiitlan  comments,  dsta.  and 
oplnionj  oa  thl4  propoaad  rui«  miut  b« 

■ubmltted  not  latar  than  April  7.  1969.  to 
b«  lurv  of  conaideratlon 

AOCMWee:  Wntten  comm«nta  on  this 
propo««d  rule  should  b«  aent  to  Pvtsr  F 
C^jU,  OfTloe  of  the  Man«g«r.  Federal 
Orop  Inaumnc*  Corporation.  Room  400(X 
South  Building.  U  S.  D«p€rtm«nt  of 
A«ricultuni.  Waahlngton.  DC  20290. 
pon  njirn«M  wfow/iTiow  cotrrAcr 

fVtfir  F  Cole.  Secretary.  Pednral  Crop 
InaurancM  Corporation.  US.  Department 
nf  A){ncultur«.  Waalunirton.  DC  202fiO. 
telephone  (202)  447-3325 
suwuntdfTMrr  wpoiw— noii  This 
action  h»B  been  revirwed  under  USOA 
prfx;edurtfi  aatablialied  by  D«p«rtiii«ntiil 
Regulation  1512-1.  Thia  action  doea  not 
constitute  •  review  as  to  the  need, 
currency  clarity  and  effectiveness  of 
theee  regulations  under  those 
procedures  The  sunset  review  date 
estahlistuKJ  for  theae  reguiatiuna  is 
Rstahlishfd  as  Apnl  1.  1UH2. 

lohn  Mdr^hail.  Manager   FXUC  (1)  has 
determined  that  this  actiuo  la  not  a 
major  rule  as  defined  by  Executive 
Order  li2Hl  because  it  will  not  result  in 
|aj  An  annual  effect  on  the  ecooomy  of 
t1(X)  million  or  more.  (b|  mator  Increase* 
in  costs  or  prices  for  consumers, 
individual  induatnaa.  f»d«nil.  Slate,  or 
local  governments,  or  a  geographical 
region,  or  i'  I  iigniricant  adverse  effects 
on  competition,  employment, 
investment,  prtxliictivity,  innovation,  or 
the  ability  of  US  based  •nlerpnses  to 
compete  with  foreign  based  enterprises 
in  domeaiK   or  evporl  markets,  and  (2) 
certifies  thrft  this  action  will  not 
increase  thf  federal  paperwork  burden 
for  indivuliwiiit  small  businesses,  and 
other  per^iitis  and  wiU  not  have  a 
significant  economK.  impact  on  a 
subatantial  number  of  small  entities. 

This  ii.  ii'in  II  exempt  from  the 
pruvidiDns  tif  the  Regulatory  Rexihillty 
Act.  thervti)re    nti  Kegulatory  Flexitiility 
Analysis  whs  [irffvared 

This  projjram  is  Lsted  in  the  Calalon 
of  Fmlerel  nomeatir  Assistance  under 
No   10  4V1 

This  program  is  not  subject  to  the 
provisions  of  F.xecufive  Order  123^ 
which  r»»qMire«  Intergovernmental 
consultation  with  State  and  local 
officials  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V  published  at  48  FR 
29115.  lune  24.  1963 

Thia  action  la  not  expected  to  have 
any  atgnificant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety  Therefore,  neither  an 
Fjivironmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed 


Under  th«  provisions  of  the  Dry  Bean 
Crop  Insurmnca  Regulations  (7  CFR  Part 
433).  an  Insured  may  be  eligible  for  a 
premium  reduction  in  excess  of  5 
percent  based  on  that  Indtvidual's 
insuring  experience  through  the  1964 
crop  year  under  the  terms  and 
conditions  contained  in  their  dry  bean 
crop  tnsumnoe  policy  for  1965.  The 
Insured  will  contlntie  to  receive  the 
benefit  of  such  reduction  subject  to 
several  conditions,  one  of  which  being 
that  no  premium  reduction  will  be 
retained  after  the  1989  crop  year. 

The  FCJC  Board  of  Dir«:tors  has 
sugiiestad  that  the  preaent  premium 
raduction  for  f|ood  experience  laaua  as  It 
might  be  made  of  the  entire  premium 
reduction  for  good  expenenca  laaua  as  it 
mt^l  apply  to  all  policy  holders. 

Accordingly,  FQC  herein  propoaes  to 
amend  the  Dry  Bean  Crop  Insurance 
RegulaUons  (7  CFR  Part  433)  to  allow  a 
continuation  of  the  good  expenenca 
discount  provision  so  that  no  prenuinn 
reduction  will  be  retained  after  the  1991 
crop  year 

FCIC  IS  sobating  public  comment  for 
30  days  after  publication  of  the  rule  in 
the  Fedaral  RatUtar 

All  wntten  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation. 
Room  4090.  South  Buikiing.  US 
Department  of  Agriculture,  Washington. 
[X;  20250.  during  regular  business  hours. 
Monday  through  Friday. 

UaX  of  Sublets  in  7  CFS  Part  «S3 

Dry  bean  crop  insurance  regulations 

PropoaMl  Rula 

Accordingly  pursuant  to  the  authonty 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U  S  C  1501  e<  »eq  ), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  l)r>  Bean  Crop 
Insurance  Regulations  (7  CVK  Part  433), 
prt>po«ed  to  tve  effective  for  the  1990  and 
succeedmg  cxop  years,  in  the  following 
instances: 

PART  43^— (AMENOCOI 

1  The  Hiithonty  citation  for  7  CFR 
Part  433  continues  to  read  as  follows 

Authority:  7  USC  150ft.  1519. 

2  Section  433, 7(d)  of  the  Dry  Bean 
Crop  Insurance  Regulations  (7  CFR 

433  7)  IS  amended  in  subsection  5.c.(l)  to 
read  as  follows: 

I  431.7    Tba  appecaeow  and  poley. 


(1 1  No  premium  redaction  wiU  be  ratalaad 
after  th«  1991  crop  year 
«  •  •  •  • 

Done  in  Washington.  DC  on  February  2& 
1909 
loha  MarshaD. 

Manager.  Federal  Crop  Insurance 
Corporation 

(FR.  Doc  89-6328  Pllad  3-7-40:  Sr45  am] 


7CFRPW1435 

[AmdL  No.  1;  Doc  Ha.  660S8] 

Totecco  (Quota  Plan)  Crop  Insurance 
Regulatlona 


Federal  Crop  Insurance 
Corporation.  USDA. 
ACTKMC:  Proposed  rule 


S.  Annual  Premium 


•UMMAirr  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Tobacco  (Quota  Plan)  Crop 
Insurance  ReguUdoas  (7  CFR  Part  435). 
effective  for  the  1900  and  succeeding 
crop  years,  to  provide  that  the  premium 
reduction  gained  by  insureds  through 
good  insuring  experience  will  extend 
beyond  the  preaent  1988  crop  year 
expiration.  The  intaoded  effect  of  this 
rule  is  to  allow  a  continuation  of  good 
expenence  discount  for  all  preaent 
policyholders  who  are  eligible  for  a 
premium  reduction  while  FCIC  reviews 
the  entire  good  expenence  discount 
issue  for  all  policyholders. 
DATi:  Wntten  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  April  7.  198a  to 
be  sure  of  consideration. 

Aooncss:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  US  Department  of 
Agriculture,  Washingtoa  DC  20250. 
KM  nmrvm*  ineomsATiow  costtact: 
Peter  F  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agnrulture,  Washington,  DC  20250. 
telephone  (202)  447-3325 

SUem-EMCNTANY  MFOWMATIOM:  ThiS 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  1,  1980.  These  regulations  arc 
presently  under  review  in  accordance 
with  Departmental  Regulation  1512-1 
and  FCIC  will  issue  a  determination 


under  those  procedures  as  to  the  need. 
currency,  clarity,  and  effectiveness  of 
these  regulations  on  or  before  August  1, 
1989 

John  Marshall.  Manager,  FCIC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$1(X)  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competihon,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-ba8ed  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.45a 

This  prtipam  is  not  subject  to  the 
provisions  of  Executive  Older  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
ofRcials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24. 1963. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Tobacco 
(Quota  Plan)  Crop  Insurance 
Regulations  [7  CFR  Part  435).  an  insured 
may  be  eligible  for  a  premium  reduction 
in  excess  of  5  percent  based  on  that 
individual's  insuring  experience  through 
the  1983  crop  year  under  the  terms  and 
conditions  contained  in  their  tobacco 
crop  insurance  policy  for  1984.  The 
insured  will  continue  to  receive  the 
benefit  of  such  reduction  subject  to 
several  conditions,  one  of  which  being 
that  no  premium  reduction  will  be 
retained  after  the  1989  crop  year. 

The  FCIC  Board  of  Directors  has 
suggested  that  the  present  premium 
reduction  be  continued  and  directed  that 
a  study  made  of  the  entire  premium 
reduction  for  good  experience  issue  as  it 
might  apply  to  all  policyholders. 

Accordingly,  FCIC  herein  proposes  to 
amend  the  Tobacco  (Quota  Plan)  Crop 
Insurance  Regulations  (7  CFR  Part  435) 


to  allow  a  continuation  of  the  good 
experience  discount  provision  so  that  no 
premium  reduction  wiU  be  retained  after 
the  1991  crop  year. 

FCIC  is  soUciting  public  comment  for 
30  days  after  publication  of  the  rule  in 
the  Federal  Register. 

Ail  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation. 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  435 

Crop  insurance,  Tobacco  (quota  plan). 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Cn^  Insurance 
Act  as  amended  (7  U.S.C  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  tobacco  (Quota 
Plan)  Crop  Insurance  Regulations  (7  CFR 
Part  435).  proposed  to  be  effective  for 
the  1990  and  succeeding  crop  years,  in 
the  following  instances: 

PART  435-(AMENDE0] 

1.  The  authority  citation  for  7  CFR 
Part  435  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506, 15ia 

2.  Section  435.7(d)  of  the  Tobacco 
(Quota  Plan)  Crop  Insurance 
Regulations  (7  CFR  435.7)  is  amended  in 
subsection  5.c.(l)  to  read  as  follows: 

S435.7    TheapplcaUonandpoley. 

•  *  •  •  * 

(d)  *  •  • 

5.  Annual  Premium. 

a*  *  * 

(1)  No  premium  reduction  wiU  be  retained 
after  the  1991  crop  yean 

•         •         *         •         • 

Done  in  Washington,  DC  on  February  28, 
1989. 

fohn  Marshall, 

Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc  89-5329  Filed  3-7-89;  8:45  am] 

BHjjNa  coot  a4i»-as-M 


7  CFR  Part  436 

(AmdL  Na  1;  Doc  Na  MOSS] 

Tobacco  (Guarantaod  Production  Plan) 
Crop  lnsurw>c«  Regulattons 

AQENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Tobacco  (Guaranteed  Production 
Plan)  Crop  Insurance  Regulations  (7  CFR 
Part  436),  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  that 
the  premium  reduction  gained  by 
insureds  through  good  insuring 
experience  will  extend  beyond  the 
present  1989  crop  year  expiratioiL  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium 
reduction,  while  FCIC  reviews  the  entire 
good  experience  discount  issue  for  aU 
policyholders. 

DATE  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  April  7. 1989.  to 
be  sure  of  consideration. 

AOORESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporatioa  Room  4090, 
South  Building,  VS.  Department  of 
Agriculture,  Washingtoa  DC  202Sa 


FOR  nurrHBi  iwromsATioii  oomtact 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  US.  Department 
of  Agriculture,  Washingtoa  DC  ZOZSa 
telephone  (202)  447-3325. 

9UP9iMmBITMrr  ■rOWMATIOW.  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1,  This  action  does  not 
constitute  a  review  as  to  the  need 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
estabhshed  for  these  regulations  is 
August  1. 1986.  These  regulations  are 
currentiy  under  review  undo'  the 
procedures  estabhshed  by  Departmental 
Regulations  1512-1  and  FQC  will  issue 
a  determination  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  on  or  before  August  1. 
1989. 

John  Marshall  Manager,  FCIC  (l)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  maritets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwori(  burden 
for  individuals,  small  businesses,  and 


ges4 
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other  p«nun«  and  will  not  hiive  a 
•tgniflcAnt  economic  Impact  on  a 
(iibstantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Hembility 
Act.  therefore,  no  Rejiulatory  Hexibilify 
Analysis  was  prepared 

This  program  is  hsted  in  the  (Catalog 
of  Federal  Domestir  A«si«t.ini  e  under 
No    10  450 

This  program  is  not  subject  to  the 
provisions  of  Executive  Ordor  1J372 
whl(.h  n»quir«s  intergovemmenlrtl 
consultation  with  Stale  and  lo(  al 
ofTicirtls   bx-e  the  N<)ti(;e  rvlfitcd  to  7  CFR 
Part  3(Tn,  Subpart  V   published  at  48  VR 
29115.  |une  24.  1W.1 

This  action  is  not  expected  to  have 
any  iigniricant  Impact  on  the  quality  of 
the  human  envirunment,  health,  and 
»afely    Therefore,  neither  an 
Frtvironmental  Assessment  nor  an 
Fjivimnmental  Impai  t  Statem«nt  i.n 
needed. 

Under  the  pnivisions  of  the  Tobacco 
(Guaranteed  Prrxiuition  Plan)  Cnip 
Insurance  Regulations  (7  CF'K  Part  4:i«). 
an  insured  may  be  eligible  for  a 
premium  reduction  in  excess  of  5 
percent  based  on  that  mdividual's 
Insuring  experience  thmugh  the  19H.) 
crop  year  under  the  terms  and 
conditions  contained  in  their  tobacco 
crop  insurance  policy  for  lMft4  The 
insured  will  continue  to  receive  the 
t)«nefil  of  such  reduction  subject  to 
several  conditions,  one  of  which  Iwiiig 
that  no  premium  reduction  will  Ive 
retained  after  the  19H8  crop  year 

The  FCIC'  Boanl  of  [>ire<  tors  has 
suggested  that  the  present  premium 
reduction  be  continued,  and  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  expenence 
issue  as  it  might  apply  to  ail 
[X)lii  yholders 

Accordingly,  FL'IC,  herein  proposes  fo 
amend  the  Tobacco  ((luaranteed 
Production  Plan)  Oop  Insurance 
Regulations  T  CVH  Part  4.«*|  to  allow  a 
continuation  of  the  gooii  experience 
discount  provision  so  that  no  premium 
reduction  will  he  reiameil  after  the  19H1 
cnip  yea- 

FI;K."  is  soliciting  publii  comment  for 
M)  days  after  publication  of  the  nile  in 
the  Fsdaral  Ragistar 

All  written  comments  re<  eivetl 
pursuant  to  this  proposed  rule  will  U* 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager, 
Fe<leral  Crop  Insurance  Ctirpora  Hon. 
Rtxim  4O90.  South  Building.  I!  S 
Department  of  Agriculture.  Washington, 
IXJ  20250,  during  regular  business  hours. 
Monday  through  Fnday 


Ual  of  Sub)«ia  In  7  CFR  Put  4M 

Crop  Insurance,  Tobacco  (guaranteed 
production  plan). 

Propoa«d  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U  S.C.  1501  ex  seq  ). 
the  Federal  Crop  Insurance  Corporation 
prtjposes  to  amend  the  Tobacco 
({guaranteed  Production  Plan)  Crop 
Insurance  Regulations  (7  CFR  Part  438). 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  yearn  in  the  following 
instances 

PART  43e— (AMENDED) 

1  The  authority  citation  for  7  CFR 
Pari  436  continues  to  read  as  follows: 

Authority  7  I!  Sr,   isnft.  1.11ft 

2.  Secticjn  438. 7(d)  of  the  Tobacco 
(Guaranteed  Production  Plan)  Crop 
Insurance  Regulations  (7  CFR  436.7)  is 
amended  in  subsection  5  c.(l)  fo  read  as 
follows: 

1 4M.7    TTw  ^picatton  and  poCcy. 

•  •  •  •  • 

Id)   •   •    • 

5.  Annuo!  Prernium. 

•  •  •  •  • 

(<:)    •    •    • 

(1)  No  premium  rtsduclion  will  be  retained 
after  the  1991  cmp  year 

•  •  •  •  • 

I>in«  in  Wathirm'on.  DC  on  February  2S. 

John  Marshall 

\U]no)ffr  Ft>tlervl  Crop  Insurance 

(VR  IXx;  8B-4aJ0  Filed  V7-».  S*5  am] 
tmjjHa  oooa  s«i*-M-*i 


7  CFW  P«rt  437 

(ArndL  No.  1;  Doc  No.  SAO^Sj 

Sw««t  Com  Crop  ln«uranc« 
R«gulatk>na 

AOCMCY-.  Federal  Crop  Insuranca 
Corporation.  L'SDA. 
actxjm:  Proposed  rule. 


•UMlMAJrr  The  Federal  Crop  Insurance 
C^orporation  (FTllC)  proposes  to  amend 
the  Sweet  Com  Crop  Insurance 
Regulations  (7  CFR  Part  437).  effective 
for  the  1990  and  succeeding  crop  years, 
to  provide  that  the  premium  reduction 
gained  by  insureds  through  good 
Insuring  expenence  will  extend  beyond 
the  present  1989  crop  year  expiration. 
The  intended  effect  of  this  rule  Is  to 
allow  a  continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 


experience  discount  issue  for  all 
policyholders. 

DATi:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  April  7.  1989  to 
be  sure  of  consideration. 
AOOncsS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  OfTice  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 
FOM  PufrmcM  iNK>mtA'noM  contact: 
Peter  F  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250, 
telephone  (202)  447-3325. 
lumjuwcirrAjrv  mrmwation:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  )une  1, 1989.  These 
regulations  are  currently  under  review 
under  the  procedures  established  by 
Departmental  Regulations  1512-1  and 
FCIC  will  issue  a  determination  as  to  the 
need,  currency,  clarity  and  effectiveness 
of  these  regulations  on  or  before  August 
1.  1989, 

John  Marshall.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in; 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
In  costs  or  pnces  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region,  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  Innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compfte  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10,450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


Part  3015,  Supart  V,  published  at  48  PR 
29115.  June  24. 1983. 

This  actioD  is  not  expected  to  have 
any  aigoificant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed 

Under  the  provisions  of  the  Sweet 
Com  Crop  Insurance  Regulations  (7  CFR 
Part  437),  an  insured  may  be  eligible  for 
a  premium  reduction  in  excess  of  5 
percent  based  on  that  individual's 
insuring  experience  through  the  1983 
crop  year  under  the  terms  and 
conditions  contained  in  their  sweet  com 
crop  insurance  policy  for  1984.  The 
insured  will  continue  to  receive  the 
beneRt  of  such  reduction  subject  to 
several  conditions,  one  of  which  being 
that  no  premium  reduction  will  be 
retained  after  the  1989  crop  year. 

The  FQC  Board  of  Directors  has 
suggested  that  the  present  premium 
reduction  be  continued  and  directed  that 
a  study  be  made  of  the  entire  premium 
reduction  for  good  experience  issue  as  it 
might  apply  to  all  policyholders. 

Accordingly,  FCIC  herein  proposes  to 
amend  the  Sweet  Com  Crop  Insurance 
Regulations  (7  CFR  Part  437)  to  allow  a 
continuation  of  the  good  experience 
discount  provision  so  that  no  premium 
reduction  wiU  be  retained  after  the  1991 
crop  year. 

FCIC  is  soliciting  public  comment  for 
30  days  after  publication  of  the  rule  in 
the  Fedwal  Register. 

All  written  coments  received  pursuant 
to  this  proposed  rule  vrill  be  available 
for  public  inspection  and  copying  in  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation.  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
during  regular  business  hours.  Monday 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  437 

Crop  insurance;  Sweet  cora. 

Proposed  Rula 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Sweet  Com  Crop 
Insurance  Regulations  (7  CFR  Part  437), 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  in  the  following 
instances: 

PART  437— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  437  continues  to  read  as  follows: 


Amkoritr  7  U.S.C.  1506, 1516.) 
2.  Paragraph  (d)  of  the  Sweet  Com 
Corp  Insurance  Regulations  (7  CFR 
437.7)  is  amended  by  revising  subsection 
5.c.(l)  to  read  as  follows; 

S  437.7    TbeappttcsttonandpoHcy. 

(d) •  •  • 

5.  Annual  Premium. 


(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  year 

Done  in  Washingtoa  DC  on  February  28. 
1989. 

Jofao  Marshall. 

Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  89-5319  Filed  3-7-89;  &45  am] 

BIUJNOCODE  S410-SS-II 


7  CFR  Part  443 

lAmdt  No.  1;  Doc  Na  6543SI 

Hybrid  Se«d  Crop  Insurance 
Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
AcnoH:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Hybrid  Seed  Crop  Insuramce 
RegulaUons  [7  CFR  Part  443),  effective 
for  the  1990  and  succeeding  crop  yeara, 
to  provide  that  the  premium  reduction 
gained  by  insureds  through  good 
insuring  experience  *vill  extend  beyond 
the  present  1989  crop  year  expiration. 
The  intended  effect  of  this  rule  is  to 
allow  a  continuation  of  good  experience 
discount  for  all  present  pohcyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 
policyholders. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitteed  not  later  than  April  7, 1989, 
to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agricultiu*,  Washington  DC  20250, 
telephone  (202)  447-3325. 
SUPTIEMENTARY  INfORMATION:  This 
action  has  been  reviewed  tmder  USDA 


procedures  established  by  Departmental 
Regulation  1521-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
those  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  October  1,  1990. 

John  Marshall,  Manager.  FCIC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  milbon  or  more;  (b)  major  increases 
in  costs  or  prices  of  consumers, 
individual  industries,  federal.  Stale,  or 
local  governments,  or  a  geographical 
region,  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  exterpnses 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaU  entities. 

This  action  is  exempt  from  the 
pro\ision8  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officals.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  et  48  FR 
29115,  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety,  "njerefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Hybnd 
Seed  Crop  Insurance  Regulations  (7  CFR 
Part  443),  an  insured  may  be  eligible  for 
a  premium  reduction  in  excess  of  5 
percent  based  on  that  individual's 
insuring  experience  through  the  1983 
crop  year  under  the  terms  and 
conditions  contained  in  their  hyb.nd 
seed  crop  insurance  policy  for  1984  The 
insured  will  continue  to  receive  the 
benefit  of  such  reduction  subject  to 
several  conditions,  one  of  which  being 
that  no  premium  reduction  will  be 
retained  after  the  1989  crop  year. 

The  FCIC  Board  of  Directors  has 
suggested  that  the  present  premium 
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r«ducfion  b«  continued,  and  directed 
that  a  itudy  b«  made  of  tha  entire 
premium  reduction  for  f(<Mxl  exp«'riente 
isiut>  MS  It  miKht  dpply  to  hU 
polii  yhulderi 

Accordingly  FCIC  herein  pn)pt)8«»  to 
amend  the  Hybnd  S«'ed  Cnip  Innurance 
Regulation*  (7  CVH  fart  4431  lo  allow  a 
continuation  of  the  jjood  exp«?n('n{  e 
discount  pn)M«icin  so  that  no  premium 
reduction  will  be  retained  after  ihe  l^Ml 
cn)p  year 

Vi'.H'.  IS  <oli(.itinx  public  comment  for 
M)  days  after  publication  of  the  r\jle  in 
the  Federal  R«Kisler 

All  written  comments  received 
pursuant  to  this  pn)pc)8ed  rule  will  t)«» 
a%ailable  for  public  inspection  iiruj 
copviiix  in  the  Office  of  the  Vlanaf^er. 
Federal  Oop  Insurance  tiorporalion. 
Room  40HO.  South  Ruildinx.  I)  S 
Department  nf  A«n(  iilture.  Washin^'oti. 
I)(]  2n2.'iO,  dunng  rvyular  business  hours. 
Monday  throuxh  Friday 

Lial  of  Subjacta  in  7  CKR  Pari  443 

Crop  insurance.  Hybrid  8e«Hl. 

f*ropoa«d  Rul« 

Acconlinjjly   purauant  to  the  authority 
containe(i  in  the  Federal  (^r^)p  Insuranc  e 
Act.  as  amended  (7  l'  S  ("    KSOl  '•.'  sftj  ]. 
the  Federal  Cn)p  Insurance  t',i)r;M)rrt!;iui 
proposes  In  amend  the  Hybnii  Seed 
Oop  liisur  HK  e  Ke><ul<iti()ii«  C  CVH  Part 
44,l|    prnpiiscd  lo  be  effec  tive  for  the 
1W()  and  sill  1  ei'diiiK  ij-up  years,  in  the 
folltiwiiij<  in.H'.ini  fs 

PART  443— <  AMENDED  I 

1   The  authority  citation  for  7  CFR 
I'.irt  44.)  continues  tu  read  as  follows. 

Authority  "•  U  S  C.  150B.  1516. 

Z  Section  443.7(d)  of  the  Hybnd  Seed 
Crtip  Insurance  Regulation*  (7  CFR 
443  7)  IS  amended  in  subsection  5.c.(l)  to 
read  as  follows 

I  443.7     Th«  application  »n<i  pottcy. 

Id)'   •   • 

5.  Annual  Premium. 


(11  No  premium  rvAui  tinn  will  be  r*liiine<) 
after  the  liNI  t:n)p  yenr 

•  •  a  •  • 

Ihtne  in  Wdihington.  DC.  on  February  28. 

|ohn  Marthall, 

Mannfier  Ffd«raJ  Crop  Inauranctf 

CorfMtralHin 

|m  IXjc.  ae-S331  FUml  i^7-m.  845  *m\ 


Animal  and  Ptont  HMrftti  Inapaction 
Sarvtoa 

•  CFn  Part  92 

(Docket  No.  M-01  SI 

Protocoto  for  Importation  of  Swina 
From  CNna  TTirough  tha  Harry  S 
Truman  Animal  Import  Cantar 

AOCNCr:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACnON:  Propoaed  rule. 


•ummany:  We  are  proposing  to  amend 
our  regulations  on  the  importation  of 
swine  from  the  People  §  Republic  of 
C;hina  by  adding  two  proto<:ol8  to  allow 
the  Agricultural  Research  Service  of  the 
United  States  Department  of  Agnculture 
to  import  swine  fnim  the  People's 
Republic  of  China  through  the  Harry  S 
Truman  Animal  Import  Center 
IHSTAIC)  dunng  calendar  year  1989. 
These  pn)l(x:ols  specify  requirement*  for 
importations  through  HSTAIC  of  swine 
fnim  China  The  swine  should  imprtive 
the  germplasm  of  breeding  animals  in 
the  United  States,  eventually  Improving 
the  productivity  and  international 
comp«!titivenes8  of  US  swine 
0AT1S:  Consideration  will  be  given  only 
to  comments  postmarked  or  received  on 
or  before  March  23.  1989 
AOOMISSCS:  Send  an  onginal  and  two 
( iipies  of  written  commr-nts  to  Hclene  R 
Wnghl.  (.hief,  Regulatory  Analysis  and 
Development.  F'PD,  APHIS.  USD.A, 
KcKim  8«fl.  Federal  Building.  6305 
Bell  rest  Rodd.  HyaMsville.  .MD  20782. 
Please  stnte  that  your  comments  refer  to 
Do<  kel  Number  9B-015   Comments 
received  may  be  inspected  at  USDA. 
14ih  and  Independence  Avenue  SW  . 
Room  1141.  South  Building,  between  fl 
a  m  and  4  30  p  m  ,  Monday  through 
Friday   except  holida>s 
row  FUirrMf «  INFOftMATIOM  COMTACT 
Dr  Sdinuel  S  Richeson.  Senior  Staff 
Vetcnnarian.  Import  Fj>.pt)rt  Products 
Stuff.  Veterinary  Services,  APHIS. 
USD.A.  Room  759.  Federn!  Fimlding.  6505 
Belcresl  Road.  Hyattsviile   NiD  20782. 
(UM)  4.)rt-8144. 
SUPTLIMKNTAIIY  INTORMATIOM: 

Background 

On  July  25.  1988,  was  published  in  the 
Federal  Regialer  (53  FR  27846-27847, 
Docket  Number  88-107)  an  interim  rule 
that  amended  the  regulation  in  9  Cm 
Pari  92.  |  92.41,  by  granting  the 
Agncultural  Research  Service  (ARS)  of 
the  United  States  Department  of 
Agriculture  the  exclusive  right  to  use  the 
Harry  S  Truman  Animal  Import  Center 
(HSTAIC)  for  an  importation  of  iwlne 
from  the  People's  Republic  of  China 


during  calendar  year  1989.  We  have 
affirmed  that  interim  rule  in  a  document 
(Docket  Number  86-153)  published  in 
this  issue  of  the  Fedaral  Ragbtar.  We 
took  that  action  to  enable  ARS  to 
capitalize  on  a  singular  opportunity  to 
proceed  with  a  swine-importation 
project  expected  to  improve  the 
germplasm  of  breeding  animals  in  the 
United  Stales.  This  improved  breeding 
stock  should  benefit  breeder*  in  the 
private  sector. 

The  interim  mie  allow*  ARS  to  import 
swine  from  the  People*  Republic  of 
China  through  HSTAJC  in  calendar  year 
1989.  in  accordance  with  procedures 
determined  by  the  Secretary  of 
Agriculture.  The  interim  rule  alao  stated 
that  protocol*  governing  the  procedure* 
for  this  importation  would  be  published 
for  comment  prior  to  the  Importation. 

This  proposed  rule  publishes  the 
protocol  determined  by  the  Secretary  of 
Agriculture  for  oversea*  quarantine  of 
swine  from  China  prior  to  their 
importation.  This  proposed  rule  al*o 
published  a  aecond  protocol  describing 
procedures  required  for  the  Bwine  from 
the  time  they  leave  China  until  their 
release  from  quarantine  at  HSTAJC. 

The  two  protocol*  concern  the  origin. 
handling,  isolation,  examination,  testing, 
and  shipment  of  the  swine,  a*  well  as 
other  matters  related  to  their 
importation  through  HSTAIC. 
Organizations  with  responsibilities 
detailed  in  the  protocols  include  the 
official  veterinary  organization  of  the 
People  8  Republic  of  China,  USDA. 
APHIS,  and  the  importer. 

The  protocols  would  be  added  to  the 
new  paragraph  (g)  of  9  CFR  92.41  that 
was  established  by  the  intenm  rule  of 
luly  25.  1988,  and  which  provides  that 
ARS  may.  in  calendar  year  1989.  import 
swine  from  the  People's  Republic  of 
C'hina  into  the  United  States  through  the 
Harry  S  Truman  .Animal  Import  CenSer 
in  accordance  with  procedure 
determined  by  the  Secretary  of 
Aariculture. 

The  protocols  are  designed  to  allow 
importation  of  swine  from  China 
without  presenting  a  significant  risk  of 
introducing  foot-and-mouth  disease 
(F'MD)  or  other  foreign  animal  diseases 
into  the  United  States.  The  purpose  and 
operation  of  the  protocols'  provisions 
are  discussed  below. 

Responsibilities 

The  official  veterinary  organization 
(OVO)  of  the  People*  Republic  of  China 
(PRC)  would  be  responsible  for 
implementing  a  pre-shipment  quarantine 
of  the  swine  in  China,  and  for  issuing 
certificates  concerning  the  diseases  that 
exist  in  China  and  certain  other  matters. 


Specifically,  the  OVO  of  the  PRC  would 
certify  that  the  People's  Republic  of 
China  is  free  of  rinderpest  and  African 
swine  fever,  and  that  Teschen's  disease 
ha*  never  been  diagnosed  on  the 
premises  of  origin  and  there  has  been  no 
clinical  evidence  of  that  disease  on  the 
premises  of  origin  during  the  isolation 
period.  The  OVO  of  the  PRC  would  also 
designate  laboratories  to  perform  the 
tests  required  by  the  protocol  while  the 
swine  are  in  isolation  in  China.  The 
OVO  of  the  PRC  would  also  certify  that 
the  swine  were  kept  in  isolation  for  a 
minimum  of  80  days  and  that  during 
that  time,  the  animals  remained  healthy 
with  no  evidence  of  communicable 
disease  afTecting  swine  and  that  all  tests 
and  conditions  as  stated  in  this  protocol 
have  been  met 

USDA  would  be  responsible  for 
sending  veterinarians  to  the  premises  of 
origin  of  export  swine,  related  isolation 
premises,  testing  laboratories,  and 
isolation  facilities  to  cooperate  with 
PRC  veterinarians  in  conducting 
quarantine  procedures,  USDA  would 
issue  the  permits  required  by  9  CFR  Part 
92  for  importation  of  the  swine,  and 
would  conduct  certain  tests  required  for 
the  swine  while  in  isolation  in  China 
(FMD  microtiter  virus  neutralization 
tests  for  types  C  and  Asia  FMD  and 
swine  vesicular  disease  (SVD)  virus 
neutralization  test)  because  the  test 
antigen  for  conducting  these  tests  are 
not  permitted  in  the  PRC.  but  they  are 
available  at  the  USDA  Foreign  Animal 
Disease  Diagnostic  Laboratory.  USDA 
would  provide  the  PRC  with  antigens 
and  protocols  for  the  brucellosis  card 
test,  a  test  developed  by  USDA.  USDA 
would  also  be  responsible  for 
quarantine  and  testing  of  the  swme  at 
HSTAIC  after  their  arrival  in  the  United 
States,  and  for  making  the  final 
determination  on  whether  the  swine 
may  be  released  into  the  United  States. 

The  OVO  of  the  PRC  and  USDA 
would  be  jointly  responsible  for  making 
certain  determinations  about  the  disease 
status  of  the  swine  and  their  premises  of 
origin,  and  for  supervising  the 
movement  of  the  swine  from  the 
isolation  facility  in  China  to  the 
exporting  carrier.  Tne  OVO  of  the  PRC 
would  be  responsible  for  the 
disinfection  of  the  trucks  moving  the 
swine  to  the  exporting  carrier,  using  a  4 
percent  sodium  carbonate  solution  used 
in  accordance  with  applicable  label 
instructions. 

The  ARS  would  be  responsible  for  all 
costs  involved  in  the  isolation,  testing, 
transportation,  and  embarkation 
quarantine  of  the  swine  in  China,  their 
transportation  to  HSTAIC.  and 


quarantine  costs  at  HSTAIC,  The  U.S, 
importer  would  also  be  responsible  for 
the  cost  of  all  swine  that  test  positive  to 
the  tuberculosis  intradermal  test  and  are 
necropsied. 

Premises  of  Origm 

USDA  and  PRC  veterinarians  would 
work  in  cooperation  to  determine  that 
the  premises  of  origin  of  the  swine  met 
certain  standards  designed  to  minimize 
the  possibility  that  the  swine  were 
exposed  to  disease.  The  three  most 
serious  svdne  diseases  that  may  occur 
in  China  and  that  do  not  occur  in  the 
United  States  are  foot-and-mouth 
disease  (FMD),  swine  vesicular  disease 
(SYD).  and  hog  cholera.  The  protocols 
propose  to  require  that  the  premises  of 
origin  must  be  at  the  center  of  an  area  of 
16-km  radius  that  has  been  free  of  these 
diseases  for  three  years  prior  to 
quarantine  of  the  swine,  and  that  no 
cases  of  these  diseases  occurred  on  the 
premises  of  origin  or  adjacent  premises 
for  at  least  five  years  previous  to 
quarantine  of  the  swine.  The  protocols 
would  also  require  that  no  animal  has 
been  introduced  into  the  herd  of  origin 
from  farms  affected  with  these  diseases 
for  three  years  previous  to  the 
quarantine  of  the  swine. 

Other  diseases  of  concern  in  China 
include  brucellosis,  tuberculosis,  and 
pseudorabies,  and  the  protocols  propose 
to  require  that  there  has  been  no 
evidence  of  these  diseases  on  the 
premises  of  origin  or  adjacent  premises 
for  one  year  previous  to  the  quarantine 
of  the  swine. 

To  minimize  the  exposure  of  swine  for 
export  to  other  animals  and  other 
sources  of  disease,  the  swine  would 
have  to  originate  on  farms  which  are 
solely  swine  breeding  operations  and 
must  not  have  left  the  farm  on  which 
they  were  bom  and  reared,  except  for 
movement  to  the  isolation  facility. 

Isolation  Period  in  China 

The  protocols  propose  that  the  swine 
be  isolated  in  China  for  60  days  prior  to 
export,  in  a  facility  on  premises 
approved  by  the  OVO  of  the  PRC.  This 
period  would  allow  continual 
observation  of  the  swine  for  signs  of 
disease  and  would  eliminate  possible 
contact  with  other  animals  that  may  be 
capable  of  spreading  disease.  This 
period  would  also  be  used  to  conduct 
tests  for  diseases,  discussed  below.  The 
facility  would  be  cleaned,  and 
disinfected  using  a  4  percent  sodium 
carbonate  solution  used  in  accordance 
with  applicable  label  instructions,  prior 
to  the  start  of  the  isolation.  During  the 
isolation  period,  personnel  handling  the 
animals  would  not  have  contact  with 


other  domestic  farm  hvestock  (this  term 
does  not  include  pets  such  as  dogs  and 
cats).  Raw  animal  food  wastes  (garbage) 
would  not  be  allowed  to  be  fed  to  the 
animals  in  isolation,  because  feeding  of 
garbage  is  known  to  spread  many 
animal  diseases.  Feed  and  bedding  used 
during  the  isolation  period  and  dunng 
transport  would  have  to  come  from 
areas  free  from  epizootic  diseases,  and 
would  have  to  meet  vetennary  hygienic 
requirements  established  by  the  OVO  of 
the  PRC  concerning  freedom  of  the 
materials  from  contamination  that  could 
transmit  diseases.  These  provisions 
would  help  ensure  that  the  swine  are  not 
infected  with  diseases  of  concern  prior 
to  export. 

Testing  for  Disease 

During  theu"  isolation  m  China,  and 
again  during  quarantine  at  HSTAIC.  all 
swine  would  be  tested  for  seven 
diseases  that  are  of  concern  under 
animal  importation  regulations  and  that 
may  occur  in  China.'  No  swine  would 
be  accepted  for  export  that  have  been 
vaccinated  for  FNff),  SVT),  or  hog 
cholera,  because  vaccination  for  these 
diseases  can  cause  false  positive  results 
in  the  tests  for  these  diseases. 

All  the  tests  used  are  internationally 
recognized  as  standard  procedures 
They  are  also  recognized  by  the 
American  Association  of  Veterinary 
Laboratory  Technicians  (AAVLD).  the 
principal  organization  in  the  United 
States  to  estabUsh  the  validity  of 
laboratory  diagnostic  procedures  for 
animals.  Most  of  the  tests  are  based  on 
identification  of  antibodies  in  the 
animals'  blood  serum  against  the 
various  diseases.  Reaction  of  the  serum 
with  the  test  materials  of  various 
dilutions  constitutes  a  positive  reaction, 
with  the  dilution  varying  according  tc 
the  disease.  For  example,  reaction  of  a 
1:4  serum  dilution  constitutes  a  positive 
reaction  to  the  pseudorabies  test 
reaction  of  a  1:16  dilution  constitutes  a 
positive  reaction  to  the  hog  cholera  test, 
and  reaction  of  a  1:40  dilution 
constitutes  a  positive  reaction  to  the 
SVD  test  These  dilutions  are  recognized 
as  standard  by  AAVLD  for  determining 
positive  reactions  to  these  tests. 

The  type  and  number  of  tests  to  be 
conducted,  in  China  and  at  HSTAIC,  are 
described  below: 


'  Technical  infonriatior.  on  laborator>  methcids 
and  proceduret  for  the»«  tests  may  be  obtained 
from  the  .^dmml8t^ator.  APHIS,  c'o  Director 
National  Vetennarj  Service*  Laboratone*.  P.O  Bo« 
M4  .A.mes.  lA  SOCia 
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Dunns  their  quarantine  at  MSTAIC, 
ull  iwtne  would  undpT^o  each  fe^t  twice, 
al  an  inierval  of  90  dayi.  except  for  the 
FMD  Ai;i[>-V1AA  tMl  The  iwlne 
would  underjjc)  fh«  FMD  ACIE>-VIAA 
tent  thrae  tinrn.  at  Intervals  of  t\  and  60 
iittyn  after  th«  firat  application  uf  this 
test  at  HSTAIC  The  tesU  at  80  days 
would  detect  any  animals  that  werv 
lnfe(  ted  during  isolation  m  China  or 
during  ihi(MDent  and  had  iMit  developed 
serological  r«aponaes  ui  a  quantity 
lufTirient  to  be  detected  at  the  time  uf 
the  first  tests  at  HSTAIC  For  ail  the 
diseases  in  (;|uestlon.  80  days  after 
infe<  tlon  is  sufTicienl  lima  fur  sernlo^icai 
re*p«]nses  to  develop  that  cad  be 
detected  by  the  tesU  The  FMD  AGID- 
VIAA  test  would  be  adminisler«Hi  three 
times  Instead  of  twice  to  ensure  that  a 
distinction  is  made  between  animals 
thai  have  developed  antibodies  to  FMD 
without  being  infected  and  animals  that 
are  a<  fuaily  tnfectetl  with  hve  FMD 
viriii 

The  hAin  mu  rotiter  VN  test  la  a  test 
on  animal  blood  serum  to  dete(  t 
tinfihody  to  FMD  virus  If  V\ili  virus  ha* 
been  inlnidured  into  the  swine,  its 
immune  system  will  pnxlure  antlbcKlirn 
anaifial  the  disease   When  mixed  with 
KMl)  ^ irijn  m  (he  Uihonitory  at  a  1  10  or 
Hrva'iT  dilution,  it-rum  with  l-'MD 
intibody  will  neutralize  the  ef{e<:ts  of 
the  ["MU  virus  on  test  materials,  while 
•erum  without  hMD  anfib<idy  (I  e   from 
iinlmali  that  have  not  been  in  contai  t 
wilh  1-"\11)  virus)  will  not  nautraii/e  the 
.•ffi'cts  of  the  FMD  virus  on  test 


matenalt.  Thi«  test  may  produce 
positive  results  wh«n  used  on  animaia 
that  have  been  vaccinated  againat  FMD. 

but  are  not  necessarily  infected  with 
FMD 

The  H"MD  AGID-VlAA  test  is  the  ager 
Ht-I  immunodiffusion  test  with  virus 
infection  associated  antigen.  When  an 
animal  becomes  infected  with  the  field 
strain  of  FVfD.  the  live  virus  replicates 
in  the  animHl's  body  The  animal's 
immune  nystem  produces  a  specific 
antibody  at  this  time  to  help  stop  the 
viral  replication  The  VlAA  antigen  has 
been  developed  to  detect  the  presence 
of  this  antibody:  thus,  if  the  test  is 
positive.  It  shows  that  the  animal  has 
experienced  active  FMD  infection, 
rather  than  antibody  production  as  a 
rPBult  of  vaccination  against  FMD. 

Animrils  must  teat  negative  to  both 
l-'MD  tests,  and  be  free  from  cluneal 
signs  of  FMD.  or  they  will  be  prohibited 
export. 

The  bru<:ello8lB  STT  test  is  the 
standard  tube  agglutination  test  If  the 
animal  is  infected  with  brucelioais 
organisms,  the  test  demonstrates  the 
presence  of  antibodies  againat 
brucellosis  The  Brucella  cells  in  the 
antigen,  when  mixed  with  serum,  will  be 
agglutinated,  or  clumped,  by  the  action 
of  the  antibody  in  the  animal's  serum,  if 
the  animal  is  f^e  of  brucelioais.  no 
agglutination  will  occur  in  the  serum 
sample. 

The  brucellosis  card  test  is  a  rapid 
field  test  for  brucellosis  that  may  be 
performed  on  while  blood.  A  positive 
reaction  will  cause  agglutination  on  the 
special  card  developed  for  the  test.  An 
obvious  advantage  la  that  the  test 
results  are  immediately  available  at  the 
test  site  with  no  need  to  be  sent  to  a 
laboratory  This  test  has  been  used  with 
special  success  in  testing  swine. 

The  SVT)  VN  teat  is  a  test  of  senun  to 
detect  antibodies  against  the  SVD  virus. 
In  a  positive  test  result  serum  from  an 
animal  that  has  been  infected  with  SVD 
neutralizes  the  effect  of  the  SVT)  virus  In 
specific  laboratory  materials. 

The  hog  cholera  F.\S  test  is  the 
fluorescent  antibody  neutralization  test 
It  IS  based  on  direct  microscopic 
examination  If  hog  choUsra  antibodies 
are  present  m  serum  from  swine,  it  will 
neutralize  the  fluoiescence  caused  by 
the  vtrul  antigen  in  infected  tissue.  If  no 
antibody  is  present  the  tissue  will 
exhibit  fluorescence. 

Th«  Japanese  B  encephalitis  HI  test  is 
a  hemagglutination  test  of  serum.  If 
antiboily  against  lap^tneie  B 
enr  ephalitis  is  present  it  neutralizes  the 
atnlity  of  the  vifhI  antigen  to  cause 
Ht<xi  itination  in  the  serum  sample. 


The  paetidorabiei  VN  teat  Is  a  virus 
neutralixation  teat  It  Is  a  plate 
aggiutinatiao  test,  condncted  with 
antigen  particks  hooded  to  latex.  In  the 
preaence  of  paeudorabies  antibodies, 
agglutination  occurs. 

The  tuberculosis  intradermal  test  is 
done  by  injecting  an  antigen  called 
tuberculin  into  the  skin  of  the  animal  (o 
be  tested  If  antibodies  against 
tuberculosis  are  present  in  the  animal. 
the  point  of  injection  will  read  with 
swelling  and  redness  within  4fl  hours. 
This  reaction  shows  that  the  animal  has 
been  exposed  to  the  tuberculosis 
organism  and  is  probably  infected. 
Positive  animals  would  be  necropsied 
and  examined  for  TB  lesions  as 
conclusive  proof  of  infection.  If  no 
lesions  are  found,  the  remaining  swine 
would  be  eligible  for  export. 

In  addibon.  while  at  HSTAIC  the 
swine  would  share  their  pens  with 
conldct  sentinel  animals  (pigs  and 
calves  that  are  known  to  be  susceptible 
to  the  above  diseases  and  that  are 
known  not  to  possess  antibodies  to 
these  diseases).  The  contact  sentinel 
animals  would  provide  an  additional 
test  for  infection  of  the  imported  swine, 
as  they  would  be  regularly  examined  for 
clinical  signs  of  disease  and  their  serum 
would  be  tested  for  antibodies  that 
would  indicate  exposure  to  diseases 
carried  by  the  Imported  swine. 
Approximately  60  days  after  the  contact 
sentinel  animals  are  placed  with  the 
imported  swine,  the  sentinel  pigs  would 
be  inoculated  with  blood  from  the 
imported  swine  to  ensure  exposure  to 
any  pathogens  present  in  the  swine. 
Approximately  fW  days  after  the  contact 
sentinel  animals  are  placed  with  the 
imported  swine,  serum  from  the  sentinel 
pigs  would  be  tested  for  signs  of 
exposure  to  the  seven  diseases  for 
which  the  Imported  swine  were  tested. 

Transporta  tioo 

The  protocols  contain  requirements  to 
ensure  that  the  imported  swine  would 
not  come  in  contact  during  transport 
with  any  animals  or  other  materials  that 
could  infect  the  swine  with  disease,  and 
to  ensure  that  the  swine  could  not  infect 
any  other  animals  with  diseases  they 
may  carry.  All  crates  and  parts  of 
vehicles,  ships,  or  aircraft  used  to  hold 
livestock  for  transport  or  haiidling  of  the 
swine  while  in  China  must  be  cleaned, 
and  disinfected  prior  to  use  with  a  4 
percent  sodium  carbonate  solution  used 
in  accordance  with  spplicable  label 
instructions.  During  movement  from  the 
premises  of  origm  to  the  isolation 
facility,  and  from  the  isolabon  faality  to 
HSTAIC.  the  swme  may  not  have 
contact  with,  or  exposure  to.  animals 


not  included  in  the  group  at  the  isolation 
facility.  Exposure  consists  of  contact 
with  yards,  pens,  or  other  facilities  or 
vehicles  that  have  been  In  contact  with 
other  animals  and  have  not  been 
cleaned  and  disinfected  as  described 
above.  In  China,  the  swine  would  be 
moved  under  joint  supervision  by  the 
OVO  of  the  PRC  and  USDA  directly 
from  the  isolation  facility  to  the 
exporting  carrier  by  trucks  or  other 
carriers  that  have  been  cleaned,  and 
disinfected  using  a  4  percent  sodium 
carbonate  solution  used  in  accordance 
with  applicable  label  instructions,  under 
joint  OVO/USDA  supervision.  The 
swine  would  be  examined  clinically 
within  24  hours  prior  to  loading  for 
export  by  a  USDA  veterinarian  and 
must  be  healthy  and  free  of  signs  of 
infectious  and  contagious  diseases. 
During  movement  from  China  to 
HSTAIC.  if  the  swine  transit  countries 
affected  with  FMD,  rinderpest  hog 
cholera,  SVD.  or  African  swine  fever, 
they  would  be  refused  entry  on  arrival 
at  HSTAIC  unless  they  were 
accompanied  en  route  by  a  USDA 
inspector  who  certifies  that  no  disease 
exposure  occurred  during  shipment  As 
a  safeguard  against  spreading  foreign 
animal  diseases  into  the  United  States, 
the  swine  would  not  transit  through  the 
United  States,  or  any  of  its  territories,  en 
route  to  U.S.  quarantine,  except  as 
specifically  provided  for  in  an  import 
permit  issued  by  APHIS. 

The  landing  of  the  swine  in  the  United 
States  would  be  carried  out  in 
accordance  with  instructions  given  by  a 
USDA  veterinary  officer  at  HSTAIC.  All 
vessels  or  aircraft  from  which  the 
Imported  swine  were  landed  would  be 
immediately  cleaned,  and  disinfected 
using  a  4  percent  sodium  carbonate  and 
0.1  percent  sodium  silicate  solution  used 
in  accordance  with  apphcable  label 
instructions,  in  the  presence  of  a  USDA 
veterinary  officer. 

Ectoparasites  and  Precautionary 
Traatments 

Swine  are  subject  to  infestation  Mrith 
ticks,  lice,  and  mange  organisms  and 
other  ectoparasites,  and  to  leptospirosis, 
a  communicable  disease  of  swine, 
humans,  and  many  other  animals.  While 
infestation  with  ectoparasities  or 
leptospirosis  does  not  preclude  swine 
from  being  imported  under  the 
regulations,  they  are  a  general  health 
hazard  for  swine,  and  the  protocols 
therefore  require  examination  and 
treatments  for  ectoparasites,  and  a 
precautionary  treatment  for 
leptospirosis.  While  in  isolation  in 
China,  all  swine  offered  for  exportation 
would  be  clinically  examined  and 
treated  for  ectoparasites  with  a 


pesticide  approved  by  the  OVO  of  the 
PRC  used  in  accordance  with  applicable 
label  instructions,  and  given  an 
intramuscular  injection  of 
dihydrostreptomycin  at  a  rate  of  25  mg/ 
kg  dosage  twice  at  an  interval  of  14  days 
as  a  precautionary  treatment  for 
leptospirosis.  This  treatment  is  an 
internationally  recognized  standard 
procedure  for  leptospirosis.  All  imported 
swine  would  be  examined  for 
ectoparasites  on  arrival  at  HSTAIC  and. 
if  found  free  of  infestation,  would 
receive  a  precautionary  spray  with 
coumaphos.  used  in  accordance  writh 
applicable  label  instructions,  in  a 
wettable  powder  or  0.06  emulsified 
concentrate  solution  spray  form.  If  found 
to  be  infested,  all  affected  and  exposed 
swine  would  be  treated  until  found  free 
of  infestation. 

Release  or  Disposal  of  the  Swine 

USDA  would  make  the  final 
determination  on  the  eligibility  of 
Chinese  swine  to  be  exported  to  the 
United  States,  and  their  eligibility  to  be 
released  from  quarantine  at  HSTAIC 
into  the  United  States.  The  swine  would 
be  quarantined  at  HSTAIC  under  the 
supervision  of  a  veterinary  officer  of 
USDA  for  a  period  of  at  least  120  days 
after  arrival  and  until  all  tests  required 
by  the  protocols  have  been  successfully 
completed.  To  qualify  for  release,  an 
animal  must  have  negative  test  results. 
If  any  imported  or  sentinel  animals 
showed  clinical  symptoms  of.  or  the 
causative  organism  was  isolated  for, 
FMD,  rinderpest  SVD,  or  hog  cholera, 
USDA  would  cause  all  imported  and 
sentinel  animals  to  be  slaughtered  and 
the  carcasses  disposed  of  as  prescribed 
by  USDA  to  prevent  the  spread  of 
disease.  These  diseases  constitute  major 
risks  to  the  health  of  the  U.S.  animal 
industries,  and  if  one  animal  in  a 
consignment  tests  positive  for  one  of 
these  diseases  the  level  of  risk  justifies 
destruction  and  disposal  of  all  animals 
in  the  consignment  even  those  that 
tested  negative  for  the  diseases.  This 
provision  would  guard  against  the  slight 
possibility  that  animals  Oiat  tested 
negative  for  these  diseases  were  so 
recently  infected  that  the  tests  would  be 
unable  to  detect  the  infection,  or  that 
noninfected  animals  carried  viable 
disease  viruses  externally.  If  any 
imported  or  sentinel  animals  showed 
clinical  symptoms  of,  or  were 
considered  exposed  to,  any  other 
disease,  or  were  classified  as  positive  to 
any  of  the  tests  conducted  during  the 
quarantine  period.  USDA  may  cause 
any  or  all  of  the  animals  to  be 
slaughtered  and  the  carcasses  disposed 
of  as  prescribed  by  USDA  to  prevent  the 
spread  of  disease. 


As  part  of  monitoring  the  imported 
swine  for  clinical  signs  of  disease. 
HSTAIC  personnel  would  take  the 
temperatures  of  al!  imported  swine  daily 
for  seven  days  after  arrival  and 
thereafter  at  the  discretion  of  the 
qua.'-antine  officers  in  charge. 

No  animals  would  be  allowed  to  be 
moved  from  HSTAIC  until  duly 
discharged  by  APHIS 

Executive  Order  12291  and  Regulatory 
FlexibiUty  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal  state,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maiicets. 

Our  proposal  would  enable  ARS  to 
import  144  swine  for  research  on  the 
possibility  of  improving  the  germplasm 
of  breeding  swine  in  the  United  States. 
If  improved  breeding  stock  is  developed, 
it  should  eventually  benefit  breeders  in 
the  private  sector. 

In  December  1986,  the  swine 
population  of  the  United  States  was 
approximately  51.000,000,  of  which 
approximately  6,612,000  were  intended 
for  breeding  purposes.  The  ARS 
shipment  is  very  small  compared  to  this 
population,  and  is  desbned  for  research 
facilities  instead  of  the  normal  market 
channels  in  the  United  States. 

There  are  two  potential  effects 
resulting  from  adoption  of  this  proposed 
rule,  one  immediate  and  one  long-term. 
The  first  impact  is  the  costs  involved  in 
importing  the  shipment  of  Chinese  swine 
in  accordance  with  the  proposed  rule, 
estimated  at  $497,000.  All  costs 
as.sociated  with  the  importation  of  the 
swine  would  be  borne  by  ARS. 

The  second  possible  impact  is  indirect 
and  could  occur  only  after  years  of 
research  and  development  involving  the 
import  svkine.  This  impact  would  be 
development  of  improved  breeds  of  U.S. 
sv^'ine  incorporating  desirable  traits  of 
the  imported  Chinese  swine.  If  such 
development  is  successful,  productivity 
of  U.S  swine  eould  increase,  resulting  in 
savings  for  swine  producers  and 
decreases  in  domestic  consumer  pnces 
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for  pork  and  pori  producU  Slnc«  ov«r 
96  p«rc«nf  of  V  S  iwtne  producers 
qualify  ■•  imall  «ntlrie«.  higher  twin* 
productivity  would  have  i  b«nef1clal 
effect  on  tmall  entitlwt  Higher  gwine 
p.x)ductivity  may  be  achieved  only  If 
numarou*  activitleg  outtide  the  acopa  of 
Ihii  Hile  occur  lui  h  ai  (ucc«(aful 
r»'«e«n  h  redult*.  lit-velopmenl  of 
improved  breed*  thiil  are  marketable. 
and  acc«plan(«  and  diafrlbutlon  nf 
impnived  breedi  by  the  marketplace 

I'nder  theae  cirt:uinatanc«a,  the 
Admimatratur  of  the  animal  and  Plant 
Health  lntp«ctiun  Senric«  haa 
determii»«<l  that  thia  actiun  wviid  not 
hrtva  a  (igniflcant  »<  onomic  Impact  on  a 
tubatanfial  number  i)f  unall  entitMa. 

Pap«r\«(vfc  Rsductbw  Act 

rhe  ret(iilaflMni  in  thta  propo»nl 
contain  on  InfurmatUTn  collection  dt 
r*(cordkeepin(|  r»»<)iir»menta  under  the 
f'aperwork  RediK  'ion  Ac\  of  1980  [*i 

r  sc  jsm  tti  tf(j  1 

F.K»cutlva  OnUr  \Z^-^ 

Thu  program/activity  ii  lifted  m  the 
Catalog  of  Ke<l«>r><!  Ikimeatic  AaaitUnce 
under  N'o    10(12A  and  la  (ubject  lu 
Kxocutive  (  h-der  l^IJ'i,  whicii  revjuirea 
intergi)v«nini«tn/il  coiiaultation  with 
•  tHie  and  local  officiaia   ^Sae  7  LJ-H  Part 
Mm.  Subpart  V  ) 

(U>mm«nl  Pariod 

The  Admmiatrator  of  the  Animal  and 
Plant  Health  Ins^i**!  tion  Service  haa 
iletertiiinetl  ihrti  ihn  nilemaklng 
pnK:ef«linn  iboulil  b»»  expedl1e<1  by 
allowing  a  IS  dnv  '  nmment  p«»n(>d  on 
Ihe  pnipoaai  The  Agnrulfural  Reaearrh 
S«-rM(  e  and  the  FVople  i  Republic  of 
China  hrtve  aln-adv  »ele<ted  iwlne  to  be 
imported  in  arcordance  with  thia  rule. 
and  delay  would  teopaniiie 
arrangemi'nti  to  import  theae  iwine. 
which  will  be  u»ed  in  reaean  h  to  benefit 
I'nited  Staled  iwine  breda  In  addition, 
delay  would  lengthen  the  period  during 
which  uae  of  the  HSTAIC  facility  it 
devoted  exi  lumvely  to  uae  by  the 
AgrU  ultural  Reaearuh  Service  for 
importation  of  awine  from  China 

IJ*«  of  8u6t«:ta  la  •  CFV  Pari  U 

Animal  dla«aa««.  Canada.  Lmporta. 
Ijwatock  and  livvato<-k  prtxiucta. 
Mexico.  Poultry  and  poultry  producta. 
Qu«ranttna.  Tranaportatton,  Wildlife 

Accordingly,  wa  ara  propoalng  to 
amend  tt  CJ-'K  Part  02  as  fullowi 


PART  n-MPOfTTATKM  OP  CCRTAM 
AMMALS  AMD  POULTRY  AMD 
CCRTAiN  ANIMAL  AMD  POULTRY 
PROOUCTS;  rNSPCCHON  AND  0T>1CR 
REQUfRCMENTS  FOR  CERTAIN 
MEANS  Of  COMVTYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1  rha  authonty  atatior  for  P«n  82 
would  continue  to  read  aa  foUowa: 

Authortty  T  U  S  C  ItUZ  19  U  &.C.  13«  n 
use   10*-1«.  in    lJ4a.  1Mb.  134c  IMd. 

1  Mf  irui  1 14;  r  u  s  c  wTxn.  y  cm  rt7.  rsi. 

•  n.)  VI  ad) 

2  Paragraph  (g)  of  |  92  41  would  be 
reviaed  to  read  aa  followa: 

1 12.4  t     Requramenta  for  tt«e  Importiflon 
of  oNnMia  Into  ttw  UnAod  Staloc  tfvou^t 
l^e  HofTy  S  Trunwn  Aninaf  Import  Contof 


iKl  The  .Agricultural  Research  Service 
ni.iy   in  calandar  year  IfiflS.  Import 

•  wine  from  the  People  •  Republic  of 
Chinn  into  the  United  States  through  the 
Harry  S  Tniman  Animal  Imporl  Center 
in  accordance  with  the  following 
prntix:ola. 

Protocol  for  QuarantuM  and  Hadtk 
Re<4ulr«iiaoQU  for  Porcine  AatoioU 
Exporlod  From  1^  Pwpto  ■  Ropubttc  of 
China  lo  itia  Ui^lod  SUteo  of  Ammicm 

1    rha  official  ywtennary  arnanixatlao 
•  >V()|  al  the  Pwipla  I  Repaltc  of  China  (PVCI 

•  ha';  tM  r«*pooaibia  fnr  iha  implemantatioa  o( 
i^uarinliiia  proraduraa  in  iha  PWC  and  the 
ittuiinca  of  cartificat4M  cuocaming  tha 
diceate  »talua  of  tha  swine  and  certain  other 
m«tt»fr»  r««|ulrt<l  by  Ihe  r»iiiiUnonf  In  this 
Pmn  n. 

2-  Tha  V  S  Department  of  Agnruhure 
1 1  SUA  I  shall  send  velarinanans  lo  the 
prawiana  of  orlglii  o/  export  swina.  related 
isolatMn  prasuaaa.  testing  laboratonaa.  and 
quarsnttoa  (aobllas  lo  ctyo\>tm\u  with  WC 
vatannanana  in  conducting  quarantine 
prtK~.«dur«s. 

J   Tha  prt>inta«a  of  ongin  a(  axport  swina 
shall  meet  tha  following  n-miiremt-nls 

a   For  tha  Last  1  years  Ihe  prpmisfS  at  nn^in 
was  Ux-^ted  In  an  area  with  a  in- km  rnduis 
which  was  free  of  fool  and  mouth  durase 
ifMD).  swine  resimlar  disease  (SVI)),  and 
hog  choWra  |VK:) 

b  For  the  last  jraar  thera  baa  been  no 
evidenca  of  brucallnaia.  tuberc«l<i«ia.  or 
paeudorabtea  on  the  premiaea  of  onjiin  or  on 
preraises  ad^cant  to  Iha  prenuaaa  of  ongia 

c  Kur  tha  last  S  years,  thrra  have  b^en  no 
cases  of  yUU  SVU.  or  liC 

d  For  the  last  3  year*,  no  animal  has  been 
Introduced  into  the  herd  of  origin  from  farm* 
affeded  with  FMI)  SVD  or  }^C. 

a  Raw  animal  fiMxi  waste*  (garbage)  bar* 
not  Iwcn  fed  lo  the  animals  for  export  while 
in  laolatlon 

4  Anlmala  a<ferv<l  for  sxporlatMin  ahall 
ongtnaia  froB  farass  which  ar*  solely  swtna 
breeding  oparationa  and  shall  not  have  left 
tlM  farm  oo  which  they  war*  bora  and 
reared,  sucept  as  naoaaaary  for  novamant  to 
an  approved  isolation  fadhty 

5  Animals  offered  for  sxportatlun  shall  not 
have  been  vaccinated  for  F^MD  SVD  or  HC 


a  Food  axMJ  mouth 

disease 


6.  Anlmala  offend  (or  axportatioo  ahall 
paaa  a  SO-day  laolatloD  period  In  a  (aciUty  an 
premlaaa  approved  by  tlie  OVO  of  the  PKC 
Tha  fadttty  shall  be  cleaned  and  dlstnfectad 
oalng  a  4  pcnaent  sodlnni  carbonata  sohitkm 
uaad  tn  aooordanca  with  appticabie  label 
tnatmctiooa.  prior  lo  tha  sUrl  of  tbe  taolatioD. 
During  tha  laolattoo  pariod.  peraaoDe) 
handling  tha  anlmala  ahall  not  have  ooDtact 
with  other  dofnaatic  fara  livaaiock.  The  larm 
"domestic  farm  livestock"  does  not  include 
pets  such  as  dogs  and  cats. 

7  During  the  aO-day  iaolation  [Mrlod.  tha 
animals  offered  for  exportation  shall  be 
found  negative  to  the  following  tests  *■ 
1   MicTotiter  vinia 
neutrallaatlon  (VN) 
test  for  types  A.  O. 
C  and  Asia.  (The 
PRC  wlU  taal  for 
typea  A  and  ),  and 
the  United  Sutaa 
will  leal  for  typea  C 
and  Aala  at  the 
USDA  Poreiffi 
Animal  Diaease 
Diagnoatic 
Laboratory 
fFADDLU 
r  Agar  gel 
trnmuBodlfTuaion 
(ACID)  laat  aalng 
Tima  tnf  ectioa 
aaaociated  antigen 
(VIAA)  In  aenuB. 
(Aiumala  bavtng 
respoosaa  to  tha 
ACID  test  or 
reacting  to  the  VN 
test  at  1  10  dilutloo 
or  greater  shall  be 
prohibited  from 
export   Other 
anlmaia  ahall  be 
retaated  within  SO 
days  If  the  nrhole 
group  does  not  have 
the  above  rasponaea 
and  there  is  no 
clinical  evidence  of 
FMD.  the  group  shall 
be  eligible  for 
export.  Otherwise, 
the  whole  group 
shall  be  prohibited 
from  export  ) 
1  Standard  tuba  teat 
jSTT)  at  less  than  SO 
IL'/ml. 
2.  Card  test  (antigen 
and  protocol  lo  be 
supplied  by  USDA). 
Virus  neutralization 
test  at  1.40  dilution 
(semms  to  be  tested 
at  FADDL) 
Fluoreacent  antibody 
DautrallzatKM  (FAN) 
test  al  1:10  dilution. 
Hemagglutination 
inhlbitioa  (lil)  teat 


b.  Bruce  lloala:. 


c  Swina  vesicular 
disease 


d  Hog  cholera.. 


Japanese  B 
encephablis. 


'  Tachnical  mfunnaOao  an  laboraionp  iiMl>K>ds 
and  prucadoTM  iar  Ihaae  laali  asay  tw  obteliwd 
frofs  lb*  AdBiBiatratar.  AfMBk  c/o  Ckractor 
NatlanaJ  Vatannary  Servtoaa  Laboralone*.  P  U  Box 
M4.  Ames.  LA  WOia 


negative  according 
to  raC  standards. 

f.  Pseudo-  rabiea Virus  neutralization  at 

1:4  dilution. 

g.  Tuberculosis Intradermal  test  using 

bovine  PTO 
tuberculin  fPositive 
animals  will  be 
necropaied.  If  there 
are  lesions  of  TB  in 
the  teal  poaitive 
pigs,  tha  whole 
group  will  be 
Ineligible  for  export 
If  no  lesioiu  are 
found,  the  rest  of  the 
piga  will  be  eligible 
for  export  NoIk  All 
swine  aacrificed  for 
diagnoaia  of 
tuberooloeia  will  be 
at  the  importer'a 
expenae.) 
All  aamplea  of  tiie  above  testa,  except  as 
noted  IB  llama  7a.  7c  and  7g.  will  be 
•ubmittad  to  laboratories  designated  by  the 
OVO  of  the  PRC 

S.  AD  anlmalfl  offered  for  exportation 
during  the  iaolation  period  noat  be  cUnicaDy 
examined  and  IraniMl  for  actopusaitea  with 
a  pesttctde  approvwi  by  the  OVO  of  the  FRO. 
uaed  in  nooorduioe  nrlth  appUcabie  label 
inatmctioBa,  and  given  an  intramnacular 
InjectiaD  of  dihydroatreptomycin  at  a  rate  of 
25  mg/kg  doeage  twice  at  an  interval  of  14 
days  aa  a  precautionary  treatment  for 
leptoaplncto. 

9.  All  ontae  and  parte  of  vefaicfes  and  ahipa 
uaed  to  bold  livestock  for  transport  or 
hanttling  of  anlmala  ahall  be  cleaned  and 
dialnfectad  prior  to  uae  with  a  4  percent 
aodiom  carbonate  sohitiao  used  in 
accordance  with  appUcabie  label 
instnictiona.  All  aircraft  used  to  transport 
animala  ahall  be  cleaned  and  diainfected 
prior  to  iiae  with  a  4  percent  sodium 
carbonate  and  0.1  percent  sodium  silicate 
aolution  uaed  in  accordance  with  applicable 
label  instructions. 

10.  Feed  and  bedding  to  be  used  during  the 
eo-day  iaolation  and  during  transport  shall 
not  originate  from  epizootic  disease  infected 
areas  and  must  meet  appbcable  veterinary 
hygienic  requirementa  established  by  the 
OVO  of  the  PRC  concerning  freedom  of  the 
feed  and  bedding  from  conlumination  that 
could  tranamjt  diseases. 

11  The  OVO  of  tbe  PRC  shall  certify  that 
the  Peoples  Republic  of  China  is  free  of 
rinderpest  and  African  swine  fever,  that 
Teschen's  disease  has  never  been  diagnosed 
on  the  preamises  of  origin  and  that  there  has 
been  no  clinical  evidence  of  Teschen's 
disease  on  the  premises  of  origin  during  the 
isolation  period. 

12.  The  animals  to  be  exported  shall  be 
examined  clinically  within  24  hour*  prior  to 
loading  for  export  by  a  USDA  veterinarian 
and  be  healthy  and  free  of  signs  of  infectious 
and  contagious  diseases. 

13.  During  the  isolation  period  on  the 
premises  of  origin  and  all  transport  from  the 
isolation  facility  on  the  premises  or  origin  to 
the  port  of  embarkation  (Including  loading), 
export  animals  shall  not  have  contact  with, 
or  exposure  to,  animals  not  included  in  the 
group  at  the  isolation  faciUty.  Elxposure 
consists  of  contact  with  yards,  pens,  or  other 
faciUties  or  vehicles  that  have  been  in 
contact  with  animals  and  have  not  been 
cleaned  and  disinfected. 


14.  USDA.  APHIS  represenUtives  will 
make  the  final  determination  on  the  eligibility 
of  Chinese  swine  not  to  be  exported  to  the 
United  Sutes. 

Protocol  for  Quarantina  at  Swina  From 
China  at  tha  Hairy  S.  Tniman  Animal 
Import  Cantar 

Shipment  to  the  United  Statea 

1.  On  successful  completion  of  the  eO-day 
isolation  period  on  tbe  premises  of  origin,  the 
swine  shall  be  accepted  for  shipment  to  the 
United  State*  provided  that  the  official 
veterinary  organization  (OVO)  of  the  People's 
Republic  of  China  (PRC)  iaaues  or  endorses 
an  official  health  certificate  to  the  effect  that 
the  swine  have  been  kept  In  isolation  for  a 
miniranm  of  aO  days  and  that  during  that 
time,  tbe  animals  remained  healthy  with  no 
evidence  of  communicable  disease  affecting 
swine  and  that  all  tests  and  conditioas  as 
stated  in  this  protocol  have  been  met 

2.  The  swine  shall  be  moved  nnder  )oint 
supervision  by  the  OVO  of  the  PRC  and  U.S. 
Department  of  Agriculture  (USDA)  direct 
from  the  isolation  facility  to  the  exporting 
carrier  by  tracks  or  other  carriers  diat  have 
been  cleaned  and  disinfected  using  a  4 
percent  sodium  carbonate  solution  used  in 
accordance  with  applicable  label  instructions 
under  joint  OVO/USDA  stqwrvision. 

3.  If  the  swine  transit  countries  affected 
with  foot-and-mouth  disease  (FMD). 
rinderpest  hog  cholera,  swine  vesicular 
disease  (SVD),  or  Afiican  swine  fever  en 
route  to  the  United  States,  they  will  be 
refused  entry  on  arrival  at  the  Harry  S. 
Tniman  Animal  Import  Center  (HSTAIC), 
unlesa  they  were  accompanied  en  route  by  a 
USDA  inspector  who  certifies  ftat  no  disease 
exposure  occurred  daring  shipment 

4.  The  swine  may  not  transit  tiirough  the 
United  States  or  any  of  its  territories  en  route 
to  U.S.  quarantine,  except  as  specifically 
provided  for  in  an  import  pennit  issued  by 
APHIS  under  the  authority  of  21  U.S.C  13i. 

5.  The  landing  of  the  swine  shall  be  carried 
out  in  accordance  with  instruction*  given  by 
a  USDA  veterinary  officer  at  HSTAIC. 

e  All  vessels  or  aircrafi  from  which  the 
imported  swine  are  landed  shall  be 
immediately  cleaned  and  disinfected  using  a 
4  percent  sodium  carbonate  and  0.1  percent 
sodium  silicate  solution  used  in  accordance 
with  appUcabie  label  instructions,  in  the 
presence  of  a  USDA  veterinary  officer 

Quarantine  and  Testing  Procedures  at 
HSTAIC 

1.  The  swine  shall  be  quarantined  in  the 
import  center  under  the  supervision  of  a 
veterinary  officer  of  USDA  for  a  period  of  at 
least  120  days  after  arrival  and  until  all  tests 
have  been  successfully  completed. 

2.  TTie  temperature  of  all  imported  swme 
will  be  taken  daily  for  7  days  after  arrival 
and  thereafter  at  the  discretion  of  the 
quarantine  officers  in  charge. 

3.  All  imported  swine  shall  be  examined  for 
ectoparasites  on  arrival  at  HSTAIC  and.  if 
found  free  of  infestation,  receive  a 
precautionary  spray  with  coiunaphos,  used  in 
accordance  with  appUcabie  label 
instructions,  in  the  form  of  a  wettable  powder 
or  0.06  emulsified  concentrate  spray  solution. 
If  found  to  be  infested,  all  affected  and 
expoaed  swine  shall  be  treated  until  found 
free  of  Infestatioa 


4.  Ehiring  the  initial  portion  of  quarantine, 
the  imported  swine  shall  be  sub|ected  to  the 
tests  Usted  below.*  The  tests  will  be 
performed  at  the  Foreign  Animal  Disease 
Diagnostic  Laboratory  (FADDL).  To  qualify 
for  release,  every  animal  must  have  negative 
test  results. 


'  a.  Foot-and- 
mouth 
diaease. 


b.  Brucellosis. 


*c.  Suvine 
vesicular 
disease. 

*d.Hog 
cholera. 


1.  Microliter  virus  neutral- 
izatioD  (V?V}  test  for 
typea  A,  O,  C  and  Aaia. 

2.  ACID  test  using  virus  in- 
fection aaaociated  anti- 
gen (VIAA)  in  serum. 

1.  Standard  tube  test  (STT) 
at  keaa  than  30  lU/ ml 

2.  Card  test 

Virus  neutralization  test  at 
1:40  ditutian. 


Fluorescent  antibody  neu- 
tralization (FAN)  test  at 
Irie  dihitiaB. 

e.  Japanese  B       Hemagghitination  inhibition 
encephalitis.         (HI)  test  st  1:10  dilution. 

f.  Pseudo-  Vims  neutralization   at  1:4 
rabiea.  dihitioa. 

g  Tuberculosis..  Intradermal       test       using 
bovine     PPD     tuberculin 
and  read  at  48  hours  poet 
tai)ection     (positive     ani- 
mals win  be  necropaied. 
If  there  are  lesions  of  TB 
in  the  test  poaitive  pigs, 
the  «vhole  group  may  be 
ineligible  for  releaae  until 
it  is  determined  they  are 
free  of  tuberculosis), 
h.  Any  other  tests  determined  to  be 
necessary  by  the  Administrator  All  tests 
on  collected  specimens  will  be  conducted 
at  FADDL.  unless  authorized  by  USDA  to 
be  conducted  at  HSTAIC  Imported  swme 
«vith  less  than  negative  test  results  that 
are  not  definitely  considered  lo  be  infeaed 
will  be  retested  if  retesting  is  ordered  bv 
APHIS. 

'  if  any  imported  swine  arc  drtemuned  to  lie 
infected  with  these  disesae*  baaed  on  trti  rvauits 
and  other  data,  thejr  will  be  refused  entry  and 
destroyed,  and  all  other  imported  tivntc  in 
HSTAIC    will    be   rehised    entry    and    de»tro>-«l. 

5  Twenfj  -one  days  after  initial  collection 
of  samples  for  FMD  testing  a  second  sample 
will  be  taken  from  each  imported  swuie  for  a 
FMD  virus  infection  associated  antigen 
(VIAA)  test.  All  tests  listed  in  item*  4d 
through  4h  will  be  repeated  on  imported 
swine  at  approximately  00  days  following  the 
initial  collection  of  test  samples. 

6.  Wilhm  seven  days  of  arrival  of  the 
imported  swine,  contact  sentinel  animals 
shall  be  placed  with  the  imported  animaU  at 
the  ratio  of  at  least  one  contact  calf  and  one 
contact  pig  to  eight  imported  swine  The 
sentinel  pigs  and  calves  shall  have  bef  n 
found  negative  to  the  tests  listed  in  items  4a 
through  4h  prior  to  their  entry  into  the  animal 
import  center. 

7  Following  the  60-day  tests  required  hy 
item  5. 10  ml  of  heparinized  blood  shall  be 
drawn  from  each  imported  swme  and  used  to 
inoculate  sentinel  pigs,  in  the  ratio  of  one 
sentinel  pig  for  each  et^t  imported  swine. 
Each  sentinel  pig  shall  be  inoculated  with 


'  Technical  mfonnatioB  on  laborslory  method* 
and  procedure*  for  tiieae  testa  may  be  oblaineo 
from  the  Administrator.  APHIS,  c/c  Director 
Nationai  Veterinary  Senrioei  Latxiratonea  P  O  Box 

•44.  Adies,  lA  soma 
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Si('*Kl  frnm  i»t)j^T  iliffrrr:.'  ;riirM»r'r(*  ii^init    in 

•  'Sht  toparatn  iu^K;iil«n<ft)ui  n'.r*    Pir 
ulmitity  of  •«(.h  inip<ir1*<1  t»inr  utint  lo 
li.(Miil<i(«  iiac.h  Mtnliiit*:  [>i)|  t/iall  (>«  re<  onird 
in  or\l«r  lu  truer  ptiaaiMa  tyiai  ticm* 

*   Npprunmalaly  W)  da)*  after  arrival  of 
iha  inip<irte<1  iwtim   •oru/n  fmm  thr  M>iitinrl 
piK*  and  ralvwi  will  t>«  rollrf  li><1  and 

•  litimi'tmi  lo  KM)1)I   III  \t«  'rilrd  fur  Ihf  inirr 
diMiaafi  for  whuii  th«>  impor'rd  «win*  wrr« 
lealad 

8   U  any  importiHl  iw  »«niMi<"l  aiumMU  thow 
1  liiiii  al  lymploma  of.  or  (he  cauaalivp 
oninnitm  la  laolalwi  for  KMI)  nntlBr;>«>«l 

•  will*  vnaicular  di»ra»«.  of  hug  i.hoUra 

I 'SUA  (hall  cauaa  all  importmi  and  a«nlin«>l 
aiiimali  to  ti«  tlau|ihl«r«d  and  th»  (.arT.jiaa«t 
dii(H)a«<l  of  a*  pr«*cTlb«tl  by  I 'SUA   If  any 
ini(M>rt«it  or  ••ntln«l  anintala  ihiiw  i  Imlcal 

•  \mpioma  of.  or  ar«  (xiriaidrrtKl  (ixpoMKi  lo, 
amy  iilKrr  dl*«at«   or  ar«  rUtaifiiK)  ai 
(M'tiiiva  lo  any  of  the  Iran  rorutiK  I«h!  dunnx 
(tilt  (juaranlma  pannd.  I'SOA  may  cnu»0  try 
or  all  of  thf  animala  to  !:>«  ilaujihtcrT^l  and 
thit  tjircaiaara  diapoaod  of  at  pr«ia<  r'hwd  by 
trSDA 

10  No  animiila  ihall  b«  movrd  frmn 
MSTAK:  until  duly  diacharjied  by  AJtUS 

1 1  TTi^  AKS  will  tw  directly  ritaponaible  for 
the  paymtrnl  of  all  a>ata  Involved  in  ihr 
isolation,  traliftg.  tranaportalton.  and 
embarkalion  quarantine  of  the  iiwine  m 
(^hina.  their  tranapurlation  to  MSTAK;,  and 
all  applicabia  quarantine  coati  at  MSTAiC^ 

Don*  in  \A  athinnton,  l)C  thii  trd  day  uf 
Marrh  IIMH 

laiBMVV    CIOMOT. 

Aiimimttmtor  An imn'  and  Plant  HfHittf> 
IntpiH  tion  Sfrvnv 

[VH  IXic  m-MM  Ftlod  »-7  S».  Hi  ami 
—  I  —  oooa  *«i*-M-M 


9  CfR  Parts  146  mnd  147 

|Ooc<i*INo.M-0»| 

National  Pouttry  Improvamant  Plan 
and  AuxMary  ProvMona 

MMMCV:  AtuniMl  itnd  Plant  Health 
l.iH(>«<Mi(iit  St-t^lce.  USDA 
ACnOM:  Nntice  of  reopening  mid 
e»tfn»iiin  of  ct)mm«'nt  p«ti(h1 


iaity:  Wh  arf  tvtipx-ninjj  and 
f  \t»'nding  thi"  commrnl  p<?n(K)  for  a 
pr(i[His<*d  tu  (1|  eKpand  the  National 
{"oiillry  lnipn)vemi"nl  Plan  (refrrrwd  Id 
t>«"I(iw  as  the  Plan)  to  include  a  new 

V  S  Sanitation  Monitored.  Turkeyi" 
pn)xram  for  redui  ing  Salmonella  level* 
In  turkey  floik*  and  produi  t«  and  (2) 
make  other  amendment*  in  ortler  lo 
m<  rvage  the  effectivens*  of  the  Plan  • 
inuiutonnH  and  testing  pru<:»'dures.  and 
to  keep  the  Plan  cuirenl  with  the  latest 
impnivement*  in  poultry  disease 
let  hnolofjy    Kxtendinji  the  comment 
penixi  will  f(ive  tnter«8ted  permona 
additimal  time  lo  preparn  commentt 
OATK  Consideration  will  Ixj  given  only 
lo  written  comments  that  »n 


pt)8lmdrked  or  received  on  or  hefiire 
Apfil  "^   1989 

AOCMWasat:  Send  an  onginal  and  two 
copies  of  wnlten  comments  to  Helene  F 
VNnghl.  Chief.  Rej?ulrttoi>'  Analysis  and 
Development,  AftllS,  USDA.  Room  8«1, 
Keilera!  Huildins  f^sas  Belcrest  Road, 
Hsaitsville.  MD  2tra2.  Please  state  that 
your  comments  refer  to  IX)ckel  No  86- 
110  Comments  i^eceived  may  be 
inspected  at  USDA.  14th  and 
Independence  Avenue,  SW  ,  RiHim  1141 
South  Building,  between  8  am  and  4  30 
p  m  ,  Monday  thmuRh  Friday,  except 
holidays 

poa  punTHan  imfo<uiatk>m  cottact 
Dr  I  L  PeteT^on,  Sheep,  Goat,  Equine, 
and  R-ult.-y  Diseases  Staff,  VS.  APHIS, 
rSDA.  RiHim  T?i.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville,  MD  20782, 
301  -43«i-77»8 


SUaaUMDfTAMY  aVOAMATIOfC  On 

lanuary  8.  1968.  we  published  In  the 
Fwlwal  RagUtar  (54  VR  418-427.  Docket 
85-110)  a  proposal  to  amend  9  CFR  Parts 
45  and  147  by  (1)  expanding  the  National 
Poultry  Improvement  Plan  (referred  to 
l>«low  as  the  Plan)  to  include  a  new 
"US.  Sanitation  Monitored.  Turkeys" 
program  forreducmg  Salmonella  levels 
In  turkey  flocks  and  products,  and  (2) 
making  other  amendments  in  order  to 
increase  the  effectiveness  of  the  Plan's 
monitorrng  and  testirig  procedures,  and 
to  keep  the  Plan  current  with  the  latest 
imprtjvements  in  poultry  diseases 
technology  Ctimments  on  the  proposal 
were  to  be  postmarked  or  received  on  or 
l>efore  February  ft,  1989 

Three  commenlt-rs  indicated, 
generally,  that  the  original  comment 
penod  would  not  allow  sufTicient  time  to 
survey  the  industry,  formulate  a 
consensus,  and  wnte  comments.  Also. 
the  turkey  industry  has  been  involved  in 
a  niiml)er  of  conventions,  leaving 
inadevjuate  time  to  resp<jnd  to  the 
proposed  rule  within  the  onginal 
comment  period.  In  response  to  these 
requests  for  an  extension,  we  are 
reopening  and  extending  the  comment 
period  for  an  additonal  30  days  from  the 
date  of  publication  of  this  notice.  We 
will  consider  all  wntten  comments  that 
are  postmarked  or  received  on  or  before 
Apnl  7.  1989.  The  new  deadline  will  give 
interested  persons  additional  time  to 
prvpare  comments 

Done  at  Washington.  IX".,  thi*  3rd  day  of 
Marrh  IMM 

laiDM  W    GkMMT, 

AJminittralor.  Anima!  and  Plant  Health 
Inspection  Service 

im  Doc  es-MlO  Filed  3-7_(»  g  45  am) 
mLuma  oooa  *«••-•«-« 


SECURFTIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Pan  240 

IRetMM  Na  S4-2M«0;  FHe  Ha.  87-27-MI 

Nat  Capital  Raquiramants  for  Brokart 
arwl  Daalart 

AOCMCY:  Securities  and  Exchange 
Commission. 

action:  Extension  of  comment  period. 

SUMauurr  The  Securities  and  Exchange 
Commission  is  extending  from  March  1. 
1989  to  Apnl  3. 1989  the  date  by  which 
comments  on  Secunties  Exchange  Act 
Release  No.  34-28402  (December  28, 
1988)  54  FR  315  [January  5.  1989)  should 
be  received 

DATC  Comments  on  Release  No.  34- 
28402  should  be  received  by  April  3, 
1989 


Persons  wishing  to  express 
their  views  should  submit  their 
comments  in  triplicate  addressed  to 
Jonathan  G,  Katx.  Secretary.  Securities 
and  Exchange  Commission.  450  5th 
Street  NW,.  Mail  Stop  8-9.  Washington, 
DC  20549.  Reference  should  be  made  to 
File  No  S7-27-8a 


icon  njiiT>«n  wiyownATiow  costtact: 

Michael  A,  Macchiaroli  (202)  272-2904. 
Michael  P,  Jamrtjx  (202)  272-2372.  or 
jerry  W  Carpenter  (202)  272-3128, 
Division  of  Market  Regulation  450  5th 
Street.  NW„  Mail  Stop  5-1.  Washington 
DC  20549 

suam.iMDfTAi(v  mpohmation:  In 
Securities  Exchange  Act  Release  No,  34- 
20402.  the  Commission  requested 
wntten  comments  on  the  proposed 
amendments  to  its  net  capital  rule.  Rule 
15c3-l  (17  CFR  240.15C3-1).  that  would 
make  the  rule  applicable  to  all 
specialists,  other  than  certain  market 
makers,  on  national  securities 
exchanges  and  would  allow  specialists 
one  business  day  to  meet  the  haircuts  on 
positions  in  their  specialty  securities.  In 
respoase  to  requests  for  additional  time 
in  which  to  comment  on  the  proposed 
nile  amendments  and  in  order  to  receive 
the  benefit  of  comments  from  the 
greatest  number  of  interested  persons. 
the  Commission  is  extending  the 
comment  period  for  Release  No.  34- 
26402  from  March  1,  1989  to  April  3, 
1969 

By  the  Commission. 
looathan  G.  Katx. 
S*^  irtary 

March  1,  ISeH 
(FR  Doc  8»-&29e  Filed  3-7-89;  8:45  am) 
■■jjMO  oooa  8*i*-*v-« 


17  CFR  Part  270 

(Ral  No.  IC- 16942;  FHe  No.  S7-5-99] 

Tima  Parted  During  Which  tha  Board 
of  DIractora  of  •  Ragiatarad 
Managamant  Invaatmant  Company 
Must  Salact  tha  Company's 
Indapandant  Public  Accountant 

AOCNCY:  Securities  and  Exchange 
Commission. 

action:  Proposed  rule  and  request  for 

comment. 


summary:  The  Commission  is 
publishing  for  public  comment  a  rule 
proposal  that  would  expand  the  time 
period  during  which  certain  registered 
management  investment  companies 
must  select  an  independent  public 
accountant  ("accountant").  Currently, 
each  such  company  must  select  its 
accountant  at  a  board  of  directors' 
meeting  held  within  30  days  before  or 
after  the  beginning  of  the  company's 
fiscal  year  (the  "80  day  window")  or 
before  the  annual  meeting  of 
shareholders  in  that  year.  The  proposed 
rule  would  set  out  the  following 
alternative  time  periods  during  which 
the  accountant  may  be  selected:  (a)  90 
days  before  or  after  the  beginning  of  the 
fiscal  year  (the  "180  day  window"),  or 
(b)  30  days  before  or  90  days  after  the 
beginning  of  the  fiscal  year  (the  "120 
day  window").  The  180  day  window 
would  be  available  only  to  registered 
management  investment  companies  that 
are  part  of  a  family  of  investment 
companies  ("family")  whose  members 
have  staggered  fiscal  year  ends,  are 
organized  in  a  farisdiction  not  requiring 
them  to  hold  annual  meetings  of 
shareholders,  and  do  not  in  fact  hold 
such  meetings.  Registered  management 
investment  companies  that  are  not  part 
of  a  family  (or  are  part  of  a  family 
whose  members  have  identical  fijscal 
year  ends)  may  use  the  120  day  window 
if  organized  in  jurisdiction  not  requiring 
the  company  to  hold  annual  meetings  of 
shareholders,  and  the  company  does  not 
in  fact  hold  such  a  meeting.  The 
Commission  makes  this  proposal 
because  of  numerous  applications  that 
have  been  filed  seeking  an  exemption 
from  the  80  day  window.  If  adopted,  the 
proposed  rule  could  reduce  significantly 
the  need  for  registered  management 
investment  companies  to  obtain 
individual  exemptions  in  this  area. 
DATE:  Comments  must  be  received  on  or 
before  May  8. 1989. 

ADDRESS:  Send  comments  in  tripUcate  to 
lohanthan  G,  Katx.  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Comments  should  refer  to  File  No.  S7-5- 


89.  All  comments  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street,  NW..  Washingtoa  DC 
20549, 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  P.  Kindelan.  Spec'al  Counsel,  (202) 
272-2048,  or  Christopher  Sprague,  Staff 
Attorney,  (202)  272-7779,  Office  of 
Regulatory  Policy,  Division  of 
Investment  Management.  Sectirities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington.  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  asking  for  public 
comment  on  proposed  rule  32a-3  under 
section  32(a)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l  et 
seq.)  (the  "Act").  The  proposed  rule 
would  enlarge  the  time  period  during 
which  the  boards  of  directors  of  certain 
registered  management  investment 
companies  must  select  an  independent 
public  accountant 

Executive  Sununary 

Section  32(a)(1)  of  the  Act  (15  U.S.C. 
80a-31(a)(l))  requires  the  independent 
public  accountant  ("accountant")  who 
issues  a  report  as  to  financial 
statements  to  be  filed  with  the 
Commission  by  a  registered 
management  investment  company 
("company")  to  be  selected  at  a  board  of 
directors'  meeting  held  within  30  days 
before  or  after  the  beginning  of  the 
company's  fiscal  year  (the  "60  day 
window")  or  before  the  annual  meeting 
of  stockholders  in  that  year.*  The  60  day 
window  is  less  pertinent  to  a  company 
that,  consistent  with  prevailing  industry 
practice,  holds  its  annual  shareholders' 
meeting  several  months  after  the 
beginning  of  its  fiscal  year,  because  the 
board  of  such  a  company  may  select  the 
accountant  at  any  time  up  to  the  date  of 
the  annual  shareholders'  meeting. 
However,  where  an  investment 
company  is  not  required  by  state  law  to 
hold  annual  meetings  of  shareholders 
and  does  not  in  fact  hold  such  meetings, 
it  must  comply  %vith  the  60  day  window. 
Presently,  corporate  statutes  in  several 
states  permit  investment  companies  to 
forego  annual  meetings  of  shareholders. 
In  addition,  investment  companies 
organized  as  business  trusts  are 
typically  not  required  to  hold  annual 
shareholders'  meetings. 

In  series  of  applications  for  exemption 
from  section  32(a)(1).  some  open-end 
management  investment  companies 


'  This  requirement  also  appliei  to  registered  face- 
amount  certificate  companies.  However,  because  no 
such  company  has  sought  retlef  from  the  00  day 
window,  registered  face-amount  certificate 
companies  are  not  within  the  scope  of  the  proposed 
rule. 


("mutual  funds")  organized  in  states  not 
requiring  annual  meetings  of 
shareholders  have  argued  that  the  60 
day  window  is  impractical  for  mutual 
funds  within  a  family  of  investment 
companies  ("family")  whose  members 
have  staggered  fiscal  year  ends  T'hese 
mutual  funds  have  sought  permission  lo 
select  their  accountants  instead  dunng  a 
period  running  from  90  days  before  to  90 
days  after  the  beginning  of  their  fiscal 
years  (a  "180  day  window").  The 
Commission  has  granted  the 
exemptions,  based  primarily  on  the 
applicants'  representations  that  this 
relief  would  allow  such  mutual  funds  to 
avoid  duplicative  board  meetings  called 
to  select  the  accoiuitant  Proposed  rule 
32a-3  would  codify  these  exemptions  for 
companies  within  a  family  whose 
members  have  staggered  fiscal  year 
ends. 

Other  applicants  have  requested  and 
received  exemptive  orders  on  the 
ground  that  a  120  day  window  [i.e..  s 
period  commencing  30  days  before  and 
ending  90  days  after  die  l)eginning  of  the 
company's  fiscal  year)  would  allow  the 
board  of  directors  to  review  the 
accountant's  audit  of  the  previous  year's 
operations,  and  thereby  make  a  better 
informed  decision  as  to  whether  to 
retain  that  accountanL  As  discussed 
more  fully  below,  auditing  and  preparing 
financial  reports  for  a  company  is  more 
complex  and  time-consuming  today  than 
in  1940.  when  a  60  day  window 
appeared  sufficient.  Accordingly, 
proposed  rule  32a-j  would  codify  these 
exemptions  to  give  companies  not 
qualifying  for  the  180  day  window  an 
additional  60  days  to  select  their 
accountants.  As  is  the  case  with 
companies  that  would  have  a  180  day 
window  available,  those  companies  that 
would  have  a  120  day  window  available 
to  them  must  be  organized  in  a  state  that 
does  not  require  annual  shareholders' 
meetings  (and  must  not  in  fact  hold 
such  a  meeting  in  the  fiscal  year  in 
which  the  exemption  is  relied  on).  Since 
the  60  day  window  has  little  import  for 
companies  that  hold  annual  meetings  of 
shareholders,  the  proposal  would  not 
extend  to  such  companies. 

Proposed  rule  32a-3  would  be 
prospective  in  effect  and  is  intended  to 
set  forth  for  all  open-end  and  closed-end 
management  investment  companies  the 
Commission's  standards  for  exemption 
from  the  statutory  60  day  window  for 
accountant  selection.  If  adopted,  rule 
32a-3  would  supersede  all  prior 
Commission  orders  that  exempted  such 
companies  from  the  60  day  window. 
Receipients  of  such  prior  orders  should, 
therefore,  avail  themselves  of  the 
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comment  procesi  on  proposed  rule  3ia- 
3.  if  lh«"y  io  detirc 

The  CommiMion  l»«'lifve«  that  the 
pn)p«»ed  nile  would  Iwnefit 
mananemrnt  m\e!i!merit  ccimpunies  by 
rrmoNing  the  need  tn  file  HppJicaltona 
for  exemption  from  section  32(a)(1)  At 
the  aame  time,  the  prtipoaed  aile  would 
not  contravene  the  lejinlative  intent  of 
thai  aection  of  harm  ghareholder* 

Background 

Section  32(a)(l|  of  the  Act  stHtea  that 
It  shall  b«  unlawful  for  any  rejpitered 
management  company  or  r«gl«ter«d 
fare-amount  certificate  company  to  file 
with  the  Commlaalon  any  financial 
statement  signed  or  certifipd  by  an 
independent  public  accountant,  unless 
such  accountant  shall  have  been 
selected  at  a  meeting  held  within  thirty 
days  befor«  or  after  the  beginning  of  the 
fiscal  year  or  before  the  annual  meeting 
of  stockholders  In  that  year  by  the  vote. 
cast  in  person,  of  a  majonty  of  those 
members  of  the  board  of  directors  who 
ar«  nut  "Interested  peraona"  of  such 
registered  company  *  At  Issue  in 
proposed  rule  32a-3  ta  the  requirement 
In  section  S2(aKl)  that  an  Investment 
company's  board  of  directors  soled  the 
accountant  "at  a  meeting  held  within 
thirty  days  before  or  after  the  beginning 
of  the  fiscal  year  or  before  the  annual 

meeting  of  stockholders  in  that  year 

«   •   •  •• 

The  accountant  selection  requirement 
was  pari  of  the  Act  as  originally 
enacted  *  However,  the  original 
legislative  history  of  the  Act  has  no 
dlacuaaion  of  why  Congress  choae  a  60- 
day  window  *  The  discussion  of  section 
32(a)  focuses  only  on  the  rationale  for 
the  shareholder  ratification  requirement 
of  section  32(a)(2)  (15  U  S.C.  aOi»- 
31(a)(2)).*  Section  32(a)(2)  requlrt>s  that 


*  rha  Mra  ~tatar«MMi  pMvun'  la  dvflaad  In 
twrtloa  t)«K1S|  ol  dM  Ad  (11  (I  A.C  SOB-^iNl»li 

*  InTWtmant  (Vrnpuiy  Act  of  IMa  P<tb  L  Na  ''V 
TSa,  mahtm  U(aN1|.  M  Slat  Tsa  SM  {\»*u\ 

'  riwra  la  alao  no  dtacuaaloa  of  the  ralMnato  fur 
Iha  so-day  «rUMk>«  ta  tha  bsutativa  hlaUir)r  la  tha 
IV^  imanrhaiU  la  (ha  Act  Tha  Invaalnanl 
Cooiftaajr  AaMOtteanta  Acl  of  \W\)  antandad 
••ctwia  U  to  l«a  praaani  (am  Pub  1.  No  n-M7.  S4 
SUt   1413^  1«Z7-JS  (ir^l  Tha  IS^  aiiMriMtmanla 
oara  fanarally  (intgnad  Io  aulwotula  ■  nrm  itaflnad 
lano —  Intaraatad  paraon  '— for  iha  tarm    •fTHiaUMi 
paraon '   and  Io  raquira  (hat  dirw  ton  vota  In  paraon 
Inraannant  CUiaipany  AoMndmantt  Act  of  18'^ 
Rayon  of  llta  (^omaultaa  on  Inlantala  and  ¥onift> 
Cununaroa.  M  R  Rap  No  13az.  mat  UmR    24I  Saaa 
at  WIIVTOI 

*  In  Ihatr  taallmony  b«(uf«  ■  Sannir 
auboonunltlaa.  both  Cofiuiuaaiunar  liral>  and  Uavid 
Schankar  (counaal  to  lita  (UMiuniaaiun  •  Invaalnrwnl 
Trual  Studyl  poinlad  ou<  (bal  (ita  appruval 
machanlaiB  aat  oat  In  Mctlon  32|a|  wiu  inlandtKl  to 
amphaaua  thai  Iha  aocountani  acta  fi»  Iha  aacurlty 
holdara  ralhar  duui  for  atanafatnanl   Invtvtmant 
Traala  and  lovaalmant  Companiaa  Haarinei  on  A 
Uau  Baiora  a  buboomm.  u(  Uia  Sanata  Comm.  on 


where  an  Investment  company  holds 
Hnnual  meetings,  the  board's  selection  of 
an  accountant  must  be  ratified  at  the 
next  such  meeting  following  selection. 
Today,  a  large  number  of  investment 
companies  are  organized  as  Maryland 
corporations  or  Massachusetts  business 
trusts.*  and.  as  such,  are  not  required  to 
convene  an  annual  meeting  of 
shareholders  '  Unless  such  a  company 
decided  to  hold  an  annual  shareholders 
meeting  as  a  means  of  obtaining  certain 
approvals  required  by  the  Act  •  or  for 
some  other  reason,  section  32(a)(1) 
would  require  its  board  of  directors  to 
select  the  accountant  within  the  80-day 
window  This  requirement  may  be 
impractical  for  mutual  fund  families, 
which  t>'pically  employ  staggervd  fiscal 
year  endj  for  funds  within  the  family  to 
facilitate  the  economic  utilization  of 
resources  for  the  accounting  personnel 
of  both  the  investment  manager  and  the 
accountant  •  CKerlapping  boards  of 
directors  also  are  used  by  many  mutual 
fund  families  to  reduce  the  costs 
associated  with  board  meetings."*  One 
apparent  effect  of  the  80-day  window  on 
mutual  funds  with  these  characteristics 
is  that  their  boards  of  directors  are 
required  to  hold  more  frequent  meetinga. 
sometimes  for  the  sole  purpose  of 
selecting  the  accountant.' '  The  fact  that 
directors  must  cast  their  votes  "in 
pervon"  at  these  meetings  adds  to  the 
expense  of  time  and  money  '  * 


Bankins  and  Cu/micy.  ''Wh  Conf..  Sd  Saaa  Xb. 
Ills  (1040I.  5ap  alio  xl  at  WD  (at  which  WlllUm 
Wsnilx.  ChMf  Accountant  of  (he  Coomiaakia 
taatlfWd  thai  (tta  ahar«hoid«r  approval  nachAniam 
~wil]  fiva  tlta  aodltor  a  fiaaiai  aanaa  of  Jiifct 
raaponaibdlty  to  tha  atuckholdara \ 

*  OH  (ha  Ull  funda  thai  arara  tha  buta  (or  an 
unpubilahad  aurvay  cxmduclvd  in  tlka  (all  of  IBOB  by 
LlpfMT  Analytical  Sacui^tlaa  Corporatton.  IJOB  arara 
organoad  In  Maaaachoaatta  \\hm  raat  majority  M 
buainaaa  tnatil  and  "^M  wvrt  orfanlzad  In 
Maryland  l.ookiiis  to  uthar  flalaa  thai  alao  have  no 
annual  aha/vholdara  naatlns  raquiramenL  80  fuada 
«r«ra  oryanlaad  In  Minrwaota  and  S3  arvrc  ofgantwd 
in  California 

'  5<w  Could  and  Una.  I'nit  Inximt.nern  TnaU.  «S 
Sua.  Xjtm  U-"  1179  |Aii(  18081:  Md  Corp»  S 
Aaa  na  Coda  |  ^-S01  (Mkiila  Supp^  1888)  CHoowaa. 
aona  cnmpanlaa  In  auatanca  in  IfMO  alau  war* 
atlowad  nndar  atala  law  to  forajio  annual 
aharvholdan  in««tln(a  THua.  tlta  Inpetua  (or  tha 
prtipoaad  rula  haa  mora  to  do  with  tlia  Inciaaaad 
Dumbrr  and  alia  of  fund  (amlliaa  and  tita  added 
dlfTiculty  of  accounlins  laalu  today  aa  diacuaaad  at 
nutaa  18  and  23  mfni.  rvapactivcly 

■  ."WW  tnfru  nola  38  and  aocompanyms  laxL 
(llacuaaing  gtwi^lly  (ha  aharrholdar  approvala 
rvquirad  Ny  tha  Act.  which  may  t>a  obtalnad  at  an 
annual  •har«ht>l(Wr«  maatlns 

*  S4<r  Latlar  front  Kathy  D  IraUnd  uf  the 
Invaatnml  Cumpany  Inatituta  to  Katluyn  B 
N4c<Wvth.  tXraclor  Dtviiloo  of  Invaatmmt 
Manaiemenl  ||unr  in  1RMI  ("IO  L.rttrr") 

'•ICI  Latter 

■  ■  la  Letter 

'  *  Tha  CMvtaion  uf  Invaatment  Manasanwnl  haa 
interpratad  tita  "tn  peraon  raqutraaianl  of  aactioa 
lZ<aMl|  of  the  Act  to  liuil  naeUnft  b>  laiepOooa 


In  both  no-action  letters  and 
exemptive  orders,  companies  have 
received  relief  from  the  60  day  window 
of  section  32(a)(1).  The  Division  of 
Investment  Management  ("Division ") 
has  taken  no-action  positions  in  several 
cases  where  special  circumstances 
made  compliance  with  section  32(a)(1) 
impractical  '•  Commencing  in  1967,'* 
there  began  a  siries  of  exemptive  orders 
allowing  mutual  funds  within  families 
whose  members  had  staggered  fiscal 
year  ends  to  select  their  accountants  as 
much  as  90  days  before  or  after  the 
beginning  of  the  fiscal  year. '  •  These 


oonfpr«nca  call  bava  bean  held  not  to  aatiafy  the 
alalulory  requuvment  5r«  Ovaraeaa  Secunttea  Co 
(pub  avail  Mar  12.  18K1)  See  alto  &  Rap  Na  1B4. 
Vial  Cons    let  Seaa.  SB  (1888)  |dlacuaatn(  an  earher 
veraion  of  (tie  aactloo  of  tha  tnvaatroeiit  Conpany 
Amendrnmu  Ad  of  1870  that  aoMndad  aactKn 
JZtaj  to  require  (Ital  director*  be  paraonally  pr«eenl 
at  a  meetlnf  heid  to  aelect  the  aocountani) 

'*  In  Fam  Bureau  Growth  Fund.  Inc  .  (pub  avail 
Feb.  a  IBSO)  the  ooapony't  bo«rd  of  direclon 
aelacted  Dm  aooouatanl  for  the  eneuins  fiacal  year 
and  alao  made  an  l»«irhittly  affective  chanyt  to 
It*  Cacal  y«ar  Tha  reqvtalt*  Ixwrd  approval  of  the 
accuunUDt  waa  ■himalaiy  obtained  for  the  original 
and  rmlaed  ftaoal  jraar*.  altboofh  not  tn  ootaptiance 
with  aactkn  a3(aNlk.  TW*  DivMoa  granted  ■  00- 
■cttoo  pnalttoiL  nodag  Ihae*  ~iuU<|ua 
arcnmatanoaa.'  The  Dtviateo  alao  took  a  no-actK)o 
poeiUoa  tn  Soath  Bay  CorporaUoa.  (pub.  avail  Apr 
7  18771  daaplta  Iha  aatactlaa  of  the  accountant 
outMda  the  tine  period  preecrtbed  by  aactiaa 
32)*Xll  That  ctoeed  enri  ooaapaoy  raquaalad  apwnal 
treaUneot  becavae  It  waa  in  the  procea*  of  being 
ll<]uidated  Finally,  In  League  InveetmenI  Fund.  inc. 
(pub  avail  May  ta  187«)  all  the  ahare*  of  Leagna 
Investment  Fuod.  Inc.  arer*  owned  by  ICU  Servtcaa 
Corporatioa.  By  way  of  a  no-actloo  poaitloa.  the 
Diviaioo  lanctioaed  tha  board'*  aekection  of  the 
accountant  outMde  tha  ttma  period  pieecrlbed  by 
•ectioo  SZlaKll.  bacauae  written  approval  of  the 
accountant  by  the  aoie  aharahoider  waa  obulnad. 
Bui  aer  |ohn  Nuwen  8  Co.  Idc  [pub.  avaU  Hm  1& 
19881  in  which  the  Division  dadtaed  to  Uke  a  n<v 
actior)  poaitkia  regarding  ■  mutual  fund  family* 
propoaal  to  aelact  tha  accountant  al  It*  regular 
board  ineeting  rather  than  wltlila  the  80  day 
window,  luggeeting  that  tlte  fund  instead  *eek  ui 
exemptive  order  In  aupport  of  H*  requeat  for  a  no- 
actKxi  poailtoo.  the  Butiiai  htnd  family  had 
proffered  arguments  itmilar  to  thoee  made  in  the 
aanaa  of  appbcattona  (or  evanptive  order*  that 
ultimately  foUowed  [e^  dial  ^veo  the  varying 
fiacal  year  and*  and  overUpping  boartl*  of  director* 
(or  tite  fund*  within  llie  family.  *tnct  compliance 
with  tile  80  day  window  wtwid  entail  duplication  of 
effort) 

■*  IDS  Mutual,  inc.  taveetmanl  Company  Act  Rel 
Noa.  15812  (June  18.  19871  (&2  FR  ZISO*.  )une  Z2. 
1887)  (notice  of  application)  and  1S«74  (July  ia  19e7) 
(order) 

■*  Other  exemptive  order*  tlial  granted  a  180  day 
window  mdadr;  The  Plarpoat  Money  Market  Fund. 
Inveatmenl  Company  Act  Ral  Noa.  1867S  (Sept  20. 
1988)  (U  FK  30tna  Oct.  4, 1988)  (noUce  of 
application)  and  18S12  (Oct  20. 1988)  (order): 
PuinrWrbber  America  Fund.  InveetmenI  Company 
Ad  Rel  No*  18U4  (Sept  S,  1888)  (S3  FR  35S74. 
Sept  14.  1988)  (notice  of  appUcatioa)  and  18681 
(Oct  4.  1988)  lorder).  Aien.  Brown  Cash  Reaarve 
Fund.  Inveatment  Company  Ad  Rai  Noa  18024 
(Aug.  12.  19881  lU  FR  31796,  Aug  19.  1988)  (notice  of 
application)  and  18650  (Sept  7.  1988)  (order).  Pilgrim 
Adiuitable  Rate  Fimd.  Inveatment  Company  Ad 

CaoMnwd 


applications  involved  mutual  funds 
organized  in  states  not  requiring  them  to 
hold  annual  shareholders'  meetings.  The 
applicants  noted  that  fewer  board 
meetings  would  have  to  be  called  if  a 
180  day  window  were  in  effect  thereby 
reducing  expenses  ultimately  borne  by 
the  shareholders.  Applicants  also 
asserted  that  as  a  general  matter,  unlike 
the  mutual  funds  in  existence  at  the  time 
the  Act  was  drafted,  the  mutual  funds  of 
today  typically  are  part  of  families  •• 
characterized  by  staggered  Hscal  year 
ends  and  overlapping  boards  of 
directors,  for  which  a  60  day  window  is 
inappropriate. 

Another  recent  class  of  exemptive 
applicants  consists  primarily  of  mutual 
hinds  that  were  not  in  a  family  (or  were 
in  a  family  having  identical  fiscal  year 
ends)  and  were  organized  in  a  state  not 
requiring  annual  shareholders'  meetings. 
These  companies  argued  that  expanding 
to  90  days  the  portion  of  the  window 
occurring  after  the  beginning  of  the 
fiscal  year  would  allow  their  boards  of 
directors  to  review  the  accountant's 
audit  of  the  previous  fiscal  year's 


ReL  16470  Quly  S.  1988)  (S3  FR  26352.  July  U  1868) 
(notice  of  appUcatloD)  and  18506  Quly  2a  1988) 
(order):  American  Capital  CaUfatnia  Tax-Exempt 
Trust.  lovestiiMnl  Company  Ad  ReL  Not.  16388 
(May  11. 1988)  (S3  PR  17B2a.  May  17. 1988]  (noUoe  of 
appUcatian)  and  18424  (}una  S.  1988)  (order):  The 
Rodney  Square  Benrhmaii  \}&.  TrMsuiy  Puad.  tnc 
InvMtBMiit  Conpany  Ad  ReL  No*.  16381  (Apr.  26^ 
1988)  (S3  PR  1W42.  May  4. 1966)  (notice  of 
appbcaUoD)  and  16408  (May  23, 1966)  (order);  AIM 
Convertibla  SacariUM,  Inc  InvMtiDent  Company 
Ad  RoL  No*.  16326  (Mar.  21. 1966)  (S3  PR  9638.  Mar. 
2S.  1986)  (nottoe  of  appiicatiaa)  and  16366  (Apr.  la 
1666)  (ardor):  CoaiiBand  Goveniment  Pond, 
bveslmant  Compuiy  Ad  ReL  Noa.  16270  (Feb.  12. 
1986)  (53  PR  5066.  Feb.  19. 1966)  (notice  of 
opfiiicabaa)  and  16314  (Mar.  14. 1966)  (order): 
NuTMB  Jax-ftm  Bond  Pond.  Inc.  Invettmant 
Company  Ad  RoL  No*.  15669  Quly  13, 1967)  (52  FR 
27086.  Inly  17, 1967)  (notioe  of  applicatkm)  and 
IGOOe  (Aug.  6, 18>7]  (order).  But  so*  MoclCay-Shields 
MalnsUy  Sorias  Pond.  Iiivulment  Company  Ad 
ReL  Noa.  1667B  (Dk.  2. 1966)  (S3  PR  4a6ia  Dec  6. 
1966)  (notice  of  appUcatioa)  and  16733  (Dec  30, 
1966)  (ortler).  In  whldi  ■  180  day  window  was 
granted  to  an  open-end  series  investment  company 
and  all  onmpanlea  otganizad  hi  tiie  future  witliout 
any  requireDenl  as  (o  staggered  fiscal  year  end*. 

"Over  the  post  few  decades,  an  increasing 
proportian  of  mutual  funds  have  been  created  a* 
part  of  s  family.  A  study  of  mutual  funds  submitted 
to  die  Congress  in  1962  revealed  tiiat  of  the  166 
open-end  companies  surveyed,  only  88  companies 
(or  56%)  were  part  of  s  multtcompony  unit  See  A 
Study  of  Mutual  Funds,  prepared  for  the  Securitiet 
and  Exchange  Commission  l>y  the  Wharton  School 
of  Finance  and  Commerce.  87tb  Omg.,  2d  Sesa.. 
Report  of  the  House  Committee  on  Interstate  and 
Foreign  Comment  41-42  (Comm.  Print  1962).  The 
study  did  note,  however,  that  "the  number  of 
multifiim  groups  and  member*  of  existing  group* 
would  be  somewhat  enlarged  if  account  were  taken 
of  the  companies  excluded  because  of  small  sixe 
(and  occasioaally  other  reaaon*)".  Id.  at  42.  n.11.  In 
contrast  a  1966  survey  revealed  thst  2.305  of  2.4S8 
mutual  funds  surveyed  (or  94%)  were  in  a  complex 
conuining  at  least  two  funds.  See  Upper  Diredors' 
Analytical  Data.  Smamory  Table  by  Complex. 
Upper  Analytical  Securities  Corporation  (Fall  1966). 


operations,  and  thereby  make  a  better- 
informed  decision  on  whether  to  retain 
that  accotmtant*^  This  argimient  is  also 
germane  to  companies  eligible  to  rely  on 
the  180  day  window. 

Discussion 

Proposed  rule  32a-3  would  offer  an 
expanded  time  period  in  which  to  select 
an  accountant  to  any  company 
organized  in  a  state  that  does  not 
require  annual  shareholders'  meetings, 
where  the  company  does  not  in  fact  hold 
such  a  meeting  in  the  fiscal  year  in 
which  reliance  on  the  rule  is  sought  A 
company  within  a  family  of  investment 
companies  ••  whose  members  have 
staggered  fiscal  year  ends  would  be 
allowed  to  select  the  accountant  during 
the  period  from  90  days  before  to  90 
days  after  the  beginning  of  its  fiscal 
year.  This  180  day  window  would  help 
such  companies  to  minimize  redundant 
board  of  directors'  meetings. '  •  A 
company  not  within  a  fan^y  (or  a 
company  nvithin  a  family  whose 
members  have  identical  fiscal  year 
ends] — a  "stand-alone  company" —  ■" 


"  See  ITSAA  Mutual  Fund.  Inc.  Investment 
Company  Ad  RaL  Noa  16324  (Mar.  18. 1968)  (S3  FR 
9642.  Mar.  2S.  1966)  (notice  of  application)  and  1S362 
(Apr.  13. 1968)  (order):  Midwest  Income  TnisL 
Investment  Company  Ad  RaL  Noa.  18826  (Nov.  7. 
1966)  (53  PR  45830.  Nov.  14. 1966)  (notice  of 
appiicatiaa)  and  16672  (Dec  2, 1966)  (order) 
(expanding  the  wtaidow  to  90  days  after  the 
beginning  of  each  company's  fiscal  year):  MBL 
Growth  Fund.  Inc  and  MAP  Government  Fund.  Inc. 
Investment  Cooqiany  Ad  ReL  No*.  16648  (Nov.  2t 
1968)  (53  PR  47866^  Nov.  26, 1966)  (notica  of 
application)  and  16727  (Dec  sa  1966)  (order) 
(expanding  the  witofew  to  60  days  after  ths 
beginning  of  eadi  fund's  fiscal  year);  Growth 
Industry  Shores.  Inc.  farvestment  Company  Ad  ReL 
Noa  16666  (Nov.  Sa  1966)  (S3  FR  46262.  Dec  6. 1968) 
(notice  of  appUcatton)  and  16713  (Dec  27. 1968) 
(order)  (expanding  the  window  to  90  days  after  the 
beginning  of  each  fund's  fiscal  year).  One  item  of 
fam  N-SAR.  the  semiannual  report  of  registered 
management  investment  companies,  is  based  on  the 
audit  examinatioa  cooduded  by  the  accountant 
Form  N-SAR  must  be  Bled  with  the  Commission  no 
later  than  the  sixtiotfa  day  after  the  end  of  the  fiscal 
period  to  which  the  report  relate*.  Tb»  audited 
financial  statements  for  the  fiscal  )rear  are  required 
to  be  mailed  to  shareholders  within  the  same  60  day 
period.  Providing  the  board  90  days  after  the 
beginning  of  the  company's  fiscal  year  to  seled  the 
accountant  would  thus  aUow  It  to  review  the 
accountant's  audit  examination  for  the  )(ut-ended 
fiscal  year  and  also  the  form  14-SAR  item  for  which 
the  examination  serve*  aa  tlie  baais. 

"  Paragraph  (bKl)  of  the  proposed  rule  define* 
"family  of  investment  companies"  as  "any  two  or 
more  registered  management  Investment  companies 
which  shore  the  same  investment  adviser  or 
prindpoi  underwriter  ond  bold  thnnselves  out  to 
investor*  a*  related  companies  for  purpose*  of 
inve*tment  and  invettor  services". 

■*  The  Commission  tetkM  comment  on  the  coats 
associated  with  such  board  of  diredors'  meeting*  in 
quantitabve  terms,  ond  oo  oltenutive*  other  than 
the  propo*ed  rule  that  would  allow  tuch  companie* 
to  reduce  these  costs. 

*o  Paragraph  (bK2)  of  the  proposed  rule  defines 
"stond-aione  company"  as  "ony  registered 
management  Investment  company  thst  Is  not  in  a 


would  be  allowed  to  aelect  the 
accountant  during  the  period  from  30 
days  before  to  90  days  after  the 
beginning  of  its  fiscal  year.  This  120  day 
window  would  promote  an  objective 
shared  by  all  the  companies  that  would 
be  eligible  to  rely  on  the  proposed  rule: 
The  opportimity  to  review  the 
accountant's  audit  of  the  previous  fiscal 
year's  financial  statements  before 
having  to  decide  whether  to  retain  that 
accountant.  Comment  is  specifically 
requested,  however,  on  whether  the 
proposed  windows  should  be  expanded 
or  shortened. 

Proposed  rule  32a-3,  if  adopted,  would 
be  within  the  Commission's  exemptive 
power  under  section  6(c)  of  the  Act  (15 
U.S.C  80a-6(c)).  Section  6(c)  provides 
that  the  Commission,  by  rules  and 
regulations  upon  its  own  mobon.  may. 
among  other  things,  conditionally  or 
unconditionaUy  exempt  any  person  or 
any  class  or  classes  of  persons,  from 
any  provision  of  the  Act  "if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions" 
of  the  Act  Mutual  fund  structure  and 
accounting  in  the  eligible  companies 
display  a  degree  of  complexity  that 
would  have  been  exceptional  in  1940.  As 
discussed  more  fully  below,  the 
exemption  provided  by  proposed  rule 
32a-3.  if  adopted.  woiUd  be  appropriate 
in  the  public  interest  by  responding  to 
these  developments  and  allowing 
eligible  companies  additional  time  to 
review  the  accountant's  work  and  by 
minimizing  duplicative  board  of 
directors'  meetings.  Of  particular 
importance  is  the  absence  of  any 
legislative  history,  contemporaneous 
Commission  interpretive  releases,  or 
other  evidence  indicating  that  the  60  day 
window,  rather  than  some  other  time 
period,  reflected  a  particular  judgment 
by  Congress.  In  light  of  these 
considerations,  and  because  the 
regularity  with  which  directors  select 
the  accountant  would  not  be  reduced 
significantly,  the  Commission  believes 
the  rule  would  be  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 

Despite  the  absence  of  legislative 
history  explaining  the  need  for  only  a  60 
day  window,  the  Commission  has 
considered  whether  expansion  of  the 
window  to  180  days  for  companies  in  a 
family  with  staggered  fiscal  year  ends 


family  of  investment  companies,  or  is  in  s  family 
each  of  wiioee  members  ho*  the  same  fiacal  year 
end." 
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might  c<iua«  Mlaction  of  the  acooantant 
to  become  mora  perfunctory  Under  the 
propoaed  rule.  It  may  become  common 
for  the  accountant  for  tcverai 
companiaa  within  a  family  to  be 
•elected  at  a  •inolc  board  of  diracton'i 
meeting.  Arguably,  this  could  result  In 
the  Individualixed  accounting  needs  of 
each  company  being  overlooked.  The 
Comniiaaion  believes,  however,  that  the 
nsk  of  overlooking  a  particular 
company's  accounting  needs  is  slight, 
and  that,  in  any  event  investment 
company  directors  will  continue  to  give 
thorough  consideration  to  the  selection 
of  an  appropriate  accountant  for  each 
company  liiis  belief  is  supported  by  the 
fact  that  to  the  Commission's 
knowledge,  no  problems  of  this  nature 
have  arisen  in  the  operation  of  rule  18f- 
2(e)  (17  CFR  270  18f-2(e)]  under  the  Act 
which  provides  that  each  series  of  a 
series  investment  company  is  not 
required  to  vote  separately  on  the 
selection  of  the  accountant  [because 
their  interests  m  that  regard  are 
consistent).*' 

The  Commission  also  has  considered 
the  consequences  of  expanding  to  120 
days  the  current  SO  day  window  for 
companies  that  are  not  In  a  family 
whose  members  have  staggered  fiscal 
year  ends,  but  are  organized  in  states 
not  requiring  such  companies  to  hold 
annual  shareholders'  meetings  (and  in 
fact  bold  no  annual  meetings).  The  only 
apparent  risk  tn  that  expansion  is  that 
should  a  change  of  accountants  become 
necessary,  it  may  not  be  accomplished 
in  as  prompt  a  fashion  as  might 
otherwise  be  the  case  The  Commission 
does  not  believe  that  this  risk  is 
significant  however,  and  is  persuaded 
by  the  argument  that  the  accountant's 
audit  of  the  previous  fiscal  year's 
operations  Is  important  to  the  issue  of 
accountant  selectloa  and  that  such 
audit  Is  generally  Incomplete  30  days 
after  the  beginning  of  the  fiscal  year  ** 
Applicants  have  argued  that  the  auditing 
and  prt>paratlon  of  financial  reports  for 
companies  may  be  more  complex  and 
time  consuming  today  than  In  1940" 


"  In  dM  ntlaaM  prupuauia  ntia  ISf  1(«1.  tha 
r^Mmaiaaum  •(•lad  thai  °|i|udh  a  inatlar  {volin^  on 
tha  aocountanll  la  no<  ona  In  whlcii  •ariat  wnuld 
(anarally  luiva  Incooaiatoat  Inlaraala  tlnoa  thrir 
pnmary  uini»m  la  »h(ainin(  ItM  aarrlcaa  at  ■ 
cufDpatant  aroouniani  who  •rlll  ||v«  Ihatii  an 
aourata  pirtura  at  tha  fliianclal  ocaMtltkai  at  rhatr 
■ariaa  and  oompany  '  bivaatmanl  Company  \ct  Ral 

No  SMw  (Fab  IT  irri]  |i7  nt  «zi&  y^b  at.  iirzt^ 

"  Sum  miftra  note  17 

■*  Thu  locraaaaii  iXMnplailtir  aiay  l>a  attnbutahla 
to  a  varwty  uf  Innuvationa  ippaanna  ilnoa  IMU 
•rhldi  nnat  ba  f«vlawad  by  tha  ammnlant   In 
addition  tha  >anaty  of  tacuntlaa  Said  by 
Invaalaianl  cimvpaiuaa  haa  incraaaad.  tharaby 
r<i<nplU:alln(  Iha  taafc  of  taialnf  Ifaa  portfolki  6«a 
almi  appllcattan  of  MBL  Growlll  Kuod.  Inc.  and 


Uniika  the  applicants  that  sought  ■ 
lao  day  window.**  thoaa  seakina  a  120 
day  window  focused  on  the  oaed  to 
expand  tha  portion  of  the  window 
occurring  after  the  beginning  of  tha 
fiscal  year  to  provide  additional  time  in 
which  to  review  the  accountant's 
work.**  Thus,  there  is  no  need  to 
expand  tha  portion  of  the  window 
occurring  before  the  beginning  of  the 
Tiscal  year  for  such  companiea,  and  the 
proposed  rule  would  not  do  so. 

Tne  Commission  has  considered 
whether  to  allow  companies  organized 
in  a  state  requiring  annual  shareholders' 
meetings  or  companies  that  simply 
choose  to  hold  annual  shareholders' 
meetings  to  rely  on  the  propose  rule.  A 
company  could  choose  to  hold  an 
annual  shareholders'  meeting  to  elect  its 
directors  even  though  section  18(a)  of 
the  Act  (15  use.  80B-18(a))  requires 
investment  companies  to  hold  an  annual 
or  special  shareholders'  meeting  In  only 
two  situations:  (1)  To  elect  the  Initial 
board  of  directors,  and  (2)  to  elect 
directors  to  fill  existing  vacancies  on  the 
board  in  the  event  that  less  than  a 
majority  of  directors  were  elected  by 
shareholders. '* 

Under  section  32(a)(1).  the  boards  of 
directon  of  companies  holding 
shareholders'  meetings  may  select  the 
accountant  either  within  30  days  before 
or  after  tha  baginnii^  of  the  riscal  year, 
or  St  any  time  before  the  annual 
shareholdera'  meeting  in  that  fiscal  year. 
Given  the  discretion  that  companies 
have  in  when  to  bold  their  annual 
shareholders'  meetings,  the  board's 
ability  under  the  section  to  make  its 
accountant  selection  any  time  before  the 
shareholdera'  meeting  would  generally 


MAT  Govarnaani  Fund  [FUa  No  BH-n-^).  tapro 
nola  17  ki  artuch  tha  applicanu  rapraaantad  tiMl 
"ItJivaa  tka  Incraaaad  oompiaxjOaa  in  both  tha  aiidll 
and  raportk^  of  QaaiKial  liilormalion  at  tl>a  Fuoda. 
both  U  tha  daily  aooowituif  akjog  •nth  tha  *«ar 
chancl'4  la*  law*.  It  la  do(  (aaaibla  Ihal  wwi  can 
ba  acconpllahad  and  ravMwad  Ic  avaryona  • 
MdafacUoo  and  ba  praaantad  lo  tha  Boarda  a/ 
Ulraclao  within  ■  thirty  day  panod. " 

"  Saa  tupro  nola  1ft. 

**  Sm»  tupro  aola  17 

•*  5a«  luhn  Nuraan  S  Ctt .  Inc  (pub  avail  Not 
IS.  ISOS)  Ohor  aactlona  at  tha  Act  ilao  raquira 
■pprovala,  which  aiay  ba  obtained  at  an  annual 
•haraholdan  maattns  Sactton  3Z<aM2)  raquiraa  tha 
dlracton  aatactlon  at  tha  accountant  to  ba 
•uliaJtIad  (or  raUAcaoon  or  rafacttod  at  tha  naxt 
■uccaadu^  annual  iiia««ui(|  at  (lockholdar*.  If  auch 
maatinii  ba  baid.  Sactloo  15  |1S  U.S.C  SOa  15) 
raquiraa  that  tha  Invaatmant  advtaory  oontiact  ba 
■  ppruvad  Initlaliy  by  tha  To«a  <A  a  maKxIT  <^ 
oulitanding  voiino  aaouittaa  at  tha  mffUlerad 
invaatinanl  oonpany  Bactloci  15  alao  ra<}utraa  that 
tha  ooatracu  fovamlns  a  oooipany  •  inTaatmant 
advtaar  and  pnnclpaJ  iBidarwniar  ihalJ  cootlnua  tn 
•Ract  lor  a  panod  Bora  than  two  yaara  traat  tha 
data  of  atacutUm  only  if  •pacifically  approvad  at 
laaal  annaaily  by  iha  oaapany  •  board  td  dlracton 
or  by  tha  vota  of  a  nalorlty  of  tha  nn^npany'l 
oaUlawhat  votuas  aaotfiOaa. 


give  a  oomputy  holding  s-ich  meetings 
great  flexibility  In  the  time  period  for 
seiectloo.  For  example,  a  calendar-year 
company  that  holds  annual 
shareholders'  meetings  in  June  or  later 
in  the  year  would  have  a  time  period  for 
accountant  selection  that  equals  or 
exceeds  the  windows  of  the  proposed 
niJe.  Viewed  another  way.  under  the 
section,  such  a  company  with  a  meeting 
after  March  31  (90  days  after  the 
beginning  of  the  company's  fiscal  year) 
could  still  make  its  accountant  selection 
any  time  before  that  meeting,  while  tha 
rule  would  permit  selection  to  be  made 
only  up  until  March  31.*''  Because  there 
appean  to  be  no  public  interest  to  be 
served  by  extending  the  proposed  rule 
to  companies  that  hold  annual  meeting*, 
the  proposal  would  not  be  available  to 
them. 

The  Commission,  however,  seeks 
comment  on  whether  there  is  a 
substantial  need  for  companies  that  hold 
annual  shareholdera'  meetings  to  use  the 
expanded  windows.  If  there  is 
significant  perauaslve  comment 
answering  this  question  affirmatively, 
the  Commission  may  modify  the  rule  to 
exempt  those  companies. 

Finally,  the  Commission  believes  that 
the  proposed  rule  should  apply  to  both 
open-end  and  closed-end  management 
investment  companies.  Although 
virtually  all  of  the  exemptive  ordera  and 
no-action  letten  Involved  open-end 
companies,  one  of  the  exemptlva  orden 
involved  closed -end  companies.  ■• 


"  Of  oowaa.  tf  a  canpany  bald  Its  aanaal 
ahareboktan  laaating  vvy  M/ty  la  tka  fiacaJ  Jtu. 
II  oootd  Kava  a  aarrowar  ariBdow  for  •ooounlanl 
•flactloa  Midar  aactloa  U)a)(1)  fun  thai  avalUbIc 
mdar  tiia  propoaed  ruta  Par  example,  aaauma  a 
calaodar  yaar  coovpany  ha«  lt>  annual  meeting  on 
Man:h  1  Under  tha  itatuta.  telactloo  would  have  U> 
ba  made  by  that  time  If  the  propoaal  wat  available, 
howvver  (election  could  alao  be  made  between 
March  1  and  ManJl  31  |i.a..  up  to  SO  day*  after  the 
beginning  of  the  Rtcal  year).  In  that  circujnaUnce.  a 
year  or  mora  could  paaa  before  ratlficatioo  of  that 
choice  by  \h»  aKareholdan.  which  oaad  only  ba  al 
tha  next  annual  mealing  (;  a.,  aooouctant  (election 
and  ■harahoidar  ratification  need  not  occur  m  tha 
•ama  fUcal  year)  Under  the  atatula.  that  type  of 
drUy  would  reauit  only  if  the  ahareholdara  meeting 
waa  held  before  X)  day*  after  tha  beginning  of  the 
flacal  yaar 

■*  Cigna  Punda  Crt>up.  Inveetmenl  Company  Ad 
Ral  Noa.  IBTa  fDec  Za,  19«8)  (M  PF  Mi.  |an  5. 
1980)  Inotloe  of  apphcatlonj  and  10772  (|an  23.  1080) 
I  order  I  (Tha  cloaed-and  fund*  included  in  the  order 
held  annual  ahareholden'  meeting*  lo  comply  with 
the  luting  requirement*  of  the  New  Yori  Stock 
Fjichange  Accordin^y  thoae  fund*  arere  enuUed  U> 
relief  ooly  Id  tlie  event  thai  Ihay  oaaaad  holding 
annual  ahareholden  neetum*.)  In  addlOoo.  many 
of  tiia  exanptlv*  ordar*  applied  lo  "future 
Invaetmeot  rmipanite"  and  thua  wwe  oo4  limited 
loi 


Co«t/B«aeflt  of  PropoMd  Action 

Proposed  rule  32a-3  would  not  impose 
any  significant  additional  burdens  on 
Investment  companies.  On  the  contrary, 
Investment  companies  to  which  the  rule 
would  apply  would  generally  file  fewer 
applications  for  exemption  and  would 
be  able  to  hold  fewer  board  of  directors' 
meetings.  The  proposed  rule  also  would 
allow  the  board  of  directors  of  eligible 
companies  to  make  better-informeid 
decisions  concerning  the  selection  of  an 
accountant  The  Commission  would 
benefit  &om  the  proposed  rule  because 
Its  staff  would  review  fewer 
appUcations  for  exemption  in  this  area. 
Comments  are  requested  on  these 
mattera.  however,  and  on  the  costs  or 
benefits  of  any  other  aspect  of  the 
proposed  action. 

Regulatory  FlexibUity  Act  Certificatioa 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)].  the  Chairman  of  the  Commission 
has  certified  that  proposed  rule  32a-3 
will  not  if  adopted,  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  certification,  including  the 
reasons  therefor,  is  attached  to  this 
release. 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies,  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  Rule 

Part  270  of  Chapter  11  of  Title  17  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  shown. 

PART  270-RULE  AND  REGULATIONS. 
INVESTMENT  COMPANY  ACT  OF  1940 

1.  The  Authority  citation  for  Part  270 
is  amended  by  adding  the  following 
citation: 

Authority:  Sees.  38,  40,  54  Stat.  841.  842;  15 
U.S.C.  aOa-37,  80a-39;  The  Investment 
Company  Act  of  1940,  as  amended.  15  U.S.C. 
80a-l  et  seq.:  unless  otherwise  noted.  •  •  • 
{  270.32a-3  is  also  issued  under  sec.  6(c)  (15 
U.S.C.  80a-6(c)). 

2.  By  adding  270.32a-3  to  read  as 
follows: 

9  270  J2a-3    Exemption  from  provision  of 
Section  32(aMl)  raearding  the  time  period 
ourtnQ  wtilch  a  rsQlatered  vnanaosfnent 
Investment  company  must  select  an 
bxtepefxlent  public  accountant 

(a)  A  registered  management 
investment  company  ("company ") 
organized  in  a  jurisdiction  that  does  not 
require  it  to  hold  armual  meetings  of  its 
stockholders,  and  which  does  not  hold 


an  annual  stockholders'  meeting  in  a 
given  fiscal  year,  shall  be  exempt  in  that 
fiscal  year  from  the  requirement  of 
section  32(a)(1)  of  the  Act  (15  U.S.C. 
808-31(a)(l))  that  the  independent  pubUc 
accountant  ("accountant")  be  selected 
at  a  board  of  directors'  meeting  held 
within  30  days  before  or  after  the 
beginning  of  the  fisccd  year  or  before  the 
annual  meeting  of  stockholders  in  that 
year,  provided,  that  such  company  is 
either 

(1)  In  a  family  of  investment 
companies  as  defined  in  paragraph 
(b)(1),  where  not  all  the  member 
companies  of  such  family  have  an 
identical  fiscal  year  end  and  where  such 
company  selects  an  accountant  at  a 
board  of  directors'  meeting  held  within 
90  days  before  or  after  the  beginning  of 
its  fiscal  year  or 

(2)  A  stand-cdone  company  as  defined 
in  paragraph  (b)(2)  of  this  section,  where 
such  company  selects  an  accountant  at 

a  board  of  directora'  meeting  held  within 
30  days  before  or  90  days  after  the 
beginning  of  its  fiscal  year. 

(b)  For  purposes  of  this  rule: 

(1)  "Family  of  investment  companies" 
means  any  two  or  more  registered 
management  investment  companies 
which  share  the  same  investment 
adviser  or  principal  underwriter  and 
hold  themselves  out  to  investors  as 
related  companies  for  purposes  of 
investment  and  investor  services;  and 

(2)  "Stand-alone  company"  means  any 
registered  management  investment 
company  that  is  not  in  a  family  of 
investment  companies,  or  is  in  a  family, 
each  of  whose  members  has  the  same 
fiscal  year  end. 

By  the  Commission. 

fooathan  G.  Katz, 
Secretary. 
March  1. 1989. 

Regulatory  Flexibility  Act  Certification 

1,  David  S.  Ruder,  Chairman  of  the 
Securities  and  Exchange  Commission,  hereby 
certify,  pursuant  to  5  U.S.C.  e05(b),  that 
proposed  rule  32a-3  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l  et  seq). 
concerning  the  selection  of  independent 
public  accountants  by  certain  registered 
management  investment  companies,  will  not. 
if  promulgated,  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  rule  in  certain  cases  would  allow  an 
investment  company  that  is  a  small  entity  to 
avoid  the  expense  of  one  additional  board  of 
directors  meeting  each  year.  The  resulting 
expense  saving,  however,  would  not  be  a 


significant  proportion  of  the  mvesLment 
company's  expenses. 

David  S.  Ruder. 
Chairman. 

Dated  March  1, 1988. 
[FR  Doc  89^5294  Filed  3-7-80:  8:45  am] 
aaxMQ  cooe  ssis-tva 

DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surfac*  Mining  RMtawnation 
snd  EnforcMiMnt 

30  CFR  Part  761 

ATMS  Unsuttabto  for  Mnlng;  Atms 

OMlgnat«d  by  Act  of  Congrass; 
Roopening  of  PuMc  Commont  Pwtod 
on  Propo— d  Riil«  and  Draft 
Envlroninantal  Impact  Statame»t 
*>i^>plaiTiant 

AOCNCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Intenor 

ACTION:  Notice  of  reopening  of  public 
comment  period 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcment  (OSMRE) 
of  the  Department  of  the  Interior  is 
reopening  the  comment  period  on  a 
proposed  rule  and  the  accompanying 
draft  environmental  impact  statement 
(EIS)  supplement  The  proposed  rule 
would  amend  those  portions  of 
OSMRFs  permanent  program 
regulations  that  address  (1)  the 
circumstances  which  constitute  vabd 
existing  rights  to  mine  in  areas  wherp 
Congress  has  otherwise  prohibited 
mining  and  (2)  the  applicablility  of  the 
mining  prohibitions  to  subsidence 
resulting  from  underground  mining  This 
action  will  afford  additional  time  for 
public  comment  on  the  proposed  rule 
and  on  the  draft  EIS  supplement 
DATES:  The  comment  period  is  extended 
until  3:30  p.m.  Eastern  time  April  24. 
1989.  Comments  received  after  the  close 
of  the  comment  period  may  be 
considered  in  preparation  of  the  final 
rule  or  the  final  EIS  supplement. 
ADDRESSES:  Written  comments  on  the 
proposed  rule:  Hand  deliver  to  the  office 
of  Surface  Mining  Reclamation  and 
Enforcement  Administrative  Record 
Room  5131, 1100  L  Street  NW.. 
Washington.  DC;  or  mail  of  OS.MRE. 
Administrative  Record.  Room  5131L. 
1951  Constitution  Avenue  NW., 
Washington.  DC  20240. 

Written  comments  on  the  draft  EIS 
supplement  Hand  deliver  to  the  office  of 
Surface  Mining  Reclamation  and 
Enforcement  Room  5121,  1100  L  Street 
NW..  Washington.  DC;  or  mail  to 
Catherine  Roy,  OSMRE.  Room  5121L 


.f»r.  ^♦A\ 
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1961  Conitltutlon  Avenue  NW.. 
WHdhington.  IX:  20240 

PCm  FUKTHm  MPOHMA'nOM  COMTACr. 
For  information  conceminfi  the  proposed 
rMie  Patrick  W  Boyd.  (202  or  FTS)  34^- 
lft(V4  for  Information  rtjncirnlnn  the 
ilrafl  F.IS  iupplement  Cafhrrin*  Roy 

(ao2orrrsi  343-51*3 

December  27.  1988.  OSMRE  puhll»h«l  in 
the  Fndaral  Ra^stor  ■  prop«H»rd  rule  that 
would  amend  thoae  ptirtlnni  of  Iti 
permanent  pniHram  r^KuJ*'!""*  «'  ^ 
cm  Pari  '81  which  addrrBi  the 
cin  um«lanc«a  which  ccmatituta  valid 
eviiitiii>(  ngbia  (VER)  to  mma  In  areas 
wher«  Congr««a  haa  oth«rwia« 
pnjhiliited  raining  undar  aaction  &22\m] 
of  the  SuHaoa  Mining  Control  and 
Ke<  Umation  Ai  t  of  ItfTT.  X>  U  S.C.  laoi 
wr  «»'i/   (the  Act)   At  the  aame  time. 
OSMRF.  also  Isaued  for  comment  a 
prupoaal  on  the  applicability  of  the 
pruhibttiona  in  MCtion  b22{n]  of  the  Art 
to  iubdidence  re«ultin){  from 
under^roiind  mining.  Th*-  prv)p<)«al 
•  tated  that  comment!  would  be 
Hccepted  until  5flO  pjn.  local  time  on 
Marrh  7  1088  (.^3  FR  52T*4)   Interented 
persona  should  also  r«fer  to  the 
Departmental  p<ilicy  statement  to 
prevent  coal  mining  In  the  national 
parks  «nd  similarly  protected  areas. 
whi<.h  was  also  published  on  Deccn)l)«?r 
2',  l'»H« 

On  January  11.  IMW.  OSMKK 
published  in  the  Fadarai  R«f|lstar  » 
notit  e  of  the  avaiUbdity  of  und  a 
request  for  cumnienLs  on  a  draft  KIS 
supplement  addressing  the  proposed 
revisions  to  the  permanent  prottrtiin 
rub'H    rhe  notice  stated  that  luininienis 
wiiclil  l)e  scceplud  until  AM.)  p  m  1(k  al 
time   on  March  i.  IMM  (M  \-~H  U«U| 

The  Secrwtary  uf  th«  liiti-nor  is  very 
r<)n(  t-med  alnjul  the  complrx  and 
difriciilt  problem  of  valid  uxisliiix  nghls 
to  n;me  in  areas  otherwise  prolei.lt-d 
from  mining  by  the  Act   Th«Tefur«.  h«' 
has  dfiuled  to  Reopen  the  (omm«Mil 
perKKl  on  the  proposed  rulf  and  on  the 
draft  FJS  supplement  for  a  add.tiuna!  AS 
da>s  .if  ensure  that  everyone  has  an 
aileijuafe  opportunity  to  i  omment   He 
hopes  that  interested  parties  will  take 
this  upportunlty  to  suggest  additional 
options  that  they  Ivelieve  may  solve  this 
prtiblem  If  other  viable  options  are 
suggested,  the  Secretary  may  decldi-  to 
repropose  the  rule  and  solicit  additional 
comments  on  those  suggestions  Also. 
the  Secretary  wants  the  final  FJS  to  1* 
the  best  possible  technical  produi  t  He 
hopes  everyone  with  relevant 
information  wilJ  submit  it  to  OSMRF.  to 
assist  us  in  developing  an  RIS  that 
addrenaes  the  public's  concerns 


Dated  March  1    1900 
KotMrt  H.  GaatUa. 

Dim  tor  Office  of  Surface  Mining 

HtK  himatior  and  Knfcrrement 

[FK  Doc  »-52Se  Piled  i-r~est.  &-46  ami 


POSTAL  RATI  COMMtSSIOM 

39  CF«  Pari  3001 

iDoc«ia<NamaM-3| 

Rutaa  of  PracBc*  and  Proccdur* 
Raladng  to  Documcntatton  of 
Statistical  and  Voiuma  Evtdanca 

Manii  1.  10W 

AOCNCy:  Postal  Rate  Conunlaaion. 

Notice  of  propoaed  rulemaking 


r.  The  Commission  propoaea  to 
amend  Rule  31(k)(2]  of  Its  nJes  of 
practice  to  require  improved 
dorumentation  of  econometric  and  other 
statistical  studies  offered  in  evidence,  to 
amend  Rule  54(j)  of  Its  rules  of  practice 
to  nn^ulr*  improved  documentation  of 
volume  estimates  offered  in  evtdenca  by 
the  F\)stal  Semoa.  and  to  amend  Rule 
102(b)  to  rttquuT  the  Postal  Service  to 
rrport  on  a  current  basis  revisions  to 
rertain  data  relating  to  volumes 
DATCS:  Comments  must  l)e  received  on 
or  before  April  24.  1980 
AOOMtSS:  Conunenls  and 
(.orrcfipondenc  c  relating  to  this  Notice 
should  be  sent  to  Charles  L  Clapp. 
S«'cretary  of  the  Commission.  Suite  300. 
1333  H  Street.  NW  .  Washington.  DC 
2U2tiH  (Telephone  202/78»-6840) 

FOII  FUfTTHan  INrOMMATK>M  COSfTACT: 

Pavid  F  Stover  Oneral  Counsel.  Postal 
Kate  Commission.  Suite  300,  1333  M 
Street,  NW    VVrt!»hington  DC  20288-  (202) 

-mi-  m2ja. 

•UPm-UnSTTAJIY  INFOMISATKMC  We 

propose  to  amend  rule  31(k|(2)  of  our 
niles  of  practice  (39  CFTl  30(11  31(k)(2)). 
whi(  h  governs  the  stafistital 
prvsenlations  of  all  parties  to  our 
prore«'dlngs;  rule  54(j)  of  our  rules  of 
pra.  lice  |,W  CYH  3001  M|j)).  which 
governs  the  Postal  Servif:e's 
pn-senlation  of  projected  volumes  in  our 
proceedings,  and  Rule  102(b)  of  our  rules 
of  practice  (38  CFR  3001.102(b)).  which 
governs  periodic  data  reporting 
requirements  to  the  Coramisaion.  Our 
propoaed  amendments  set  forth  initial 
documentation  standards  for  these 
(  ategones  of  evidence  that  are  clearer 
and  more  specific  than  thoae  contained 
In  the  current  rules.  Our  purpose  In 
doing  so  is  to  expedite  discovery  and 
crtiss-examuvatioa  of  such  evidence  and 
facilitate  its  analysis  In  the  limited  time 
available  m  our  rate  heannga. 


Amendmenta  to  Rule  n(k)(2) 

The  Cooimiaaioa's  rulea  of  practice 
setting  docuxneotation  ataadarda  for 
statistical  avidaoce  wera  drafted  in  th« 
early  ll^Oa.  If  adequate  thea.  they  have 
proven  to  be  too  va^ue  and  general  to 
meet  the  current  needa  of  the 
Commiaatoo  and  the  parties  in  this  area. 
Certain  atatiatical  evidence  aubmitted  in 
recent  procaediogs  has  beoome  loo 
complex  and  aophiaticated  to  be 
effectively  underatood  and  tested  in  the 
lirzuled  time  available  in  our 
proceedings,  given  the  current  level  of 
initial  documentation  required  by  our 
rules.  If  the  Commiaaion  is  to  conduct 
adequate  diacovery  and  croaa- 
examinatkn  of  aucfa  evidence  in  the 
time  allotted  by  statute,  dear  and 
thorough  documentation  must 
accompany  tt  at  the  Uroe  it  ia  Tiled. 

The  improved  documentation  that  we 
pnipose  to  require  for  atatiatical 
evidence  focuaea  on  econometric 
evidence.  The  econometric  evidence 
Bubmjtted  in  our  proceedinga,  especiaUy 
that  underlying  the  Poatai  Service's 
volume  forecaata,  haa  become  the  moat 
difficult  form  of  atatiatical  evidence  to 
evaluate  within  the  hearing  time 
allotted.  This  is  due  to  its  highly 
technical  nature,  ita  ever  increasing 
quantity,  and  ita  documentation,  which, 
at  timea,  haa  been  inadequate. 
Therefore,  econometnca  is  the  statistical 
area  where  improved  documentation 
standards  are  needed  most. 

The  standard  econometric  approach 
Involves  several  steps.  It  begins  with  a 
model  that  summarizes  theones  about 
ecxinomic  relationships  in  a  form 
(  onvenient  for  measurement  and 
empirical  testing  It  specifies  the 
characteristics  of  the  model,  develops 
and  refines  relevant  data,  and  then 
applies  appropnate  econometric 
techniques  to  the  refined  data  to 
estimate  model  parameters.' 

Our  propoaed  documentation 
slandards  reflect  these  steps,  as  they  are 
employed  in  the  standard  econometric 
upproach.  by  requinng  explicit 
documentation  of  each  step.  They  are 
also  drafted  to  strengthen  specific 
weaknesses  in  documentation  of 
econometric  models,  particularly  volume 
forecasting  models,  that  have  hindered 
our  evaluation  of  such  models  in  recent 
rate  proceedinga. 

A  significant  weakness  of  our  current 
rules  that  haa  been  made  apparent  by 
past  rate  hearings  is  the  vagueness  of 
current  rule  31(kM2)(ii)  governing 
econometric  investigationa.  With  reapect 
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to  the  Poatai  Service'a  volume  forecasts, 
for  example,  the  principal  obstacle  to 
effective  review  by  the  Commission  has 
been  the  inadequate  support  offered  for 
the  numeroiu  subjective  judgmenta  that 
the  Postal  Service  has  employed  in 
developing  the  econometric  models 
upon  which  ita  forecast  is  based.  In  the 
past  the  Commission  often  has  been  put 
in  the  position  of  having  to  "take  or 
leave"  the  Postal  Service's  volume 
forecast,  and  some  unsupported 
judgments  that  underlie  it  because  there 
has  been  no  viable  alternative  to  the 
Postal  Service's  econometric  demand 
models. 

Examples  of  the  technical  choices  that 
the  Postal  Service  has  sometimes  made 
on  the  basis  of  subjective  judgment  in 
building  its  demand  models  including 
selecting  variables,  selecting  equation 
forms,  assembling  data  sets,  selecting 
techniques  for  estimating  parameters, 
and  aaaigning  values  to  parameters  that 
are  not  estimated.  The  reasonableness 
of  these  judgmental  choices  could  not  be 
effectively  evaluated  in  past  bearings 
for  two  reasons:  (1)  Alternatives  that  the 
Postal  Service  considered  and  rejected 
were  not  preserved,  presented  and 
explained  and.  (2)  there  was  little 
inquiry  into  the  Postal  Service's  failure 
to  consider  plausible  alternatives, 
because  a  procedure  for  such  inquiry 
was  not  readily  available. 

In  addition,  statistical  measures 
needed  to  evaluate  the  reliability  of  the 
model's  results  such  as  coefficient 
estimates,  standard  errors  and  t-values, 
goodness  of  fit  and  other  test  statistics, 
variance/covariance  matrices  of 
estimates,  computed  residuals,  etc,  have 
not  always  been  made  available  in  past 
proceedings,  even  where  they  have  been 
repeatedly  requested.  Ideally,  the 
Commission  should  have  all  relevant 
measures  of  rehability  available  to  it  not 
only  for  the  Postal  Service's  model  but 
for  likely  model  variations  against 
which  the  reasonableness  of  the  Postal 
Service's  version  could  be  judged.  The 
same  applies  to  the  econometric  models 
submitted  by  other  parties. 

It  IS  because  the  parties  have 
preserved  httle  of  the  "choice  trail" 
followed  in  their  econometric 
investigations,  and  because  there  has 
been  no  practical  procedure  for  testing 
the  result  of  their  investigations  with 
independently  selected  choices,  that  the 
Commission  has  been  placed  in  the 
position  of  having  to  "take  or  leave" 
their  models  on  the  strength  of 
subjective  assertions  of  their 
reasonableness. 

To  remedy  this  situation,  we  propose 
to  amend  current  rule  31(k)(2)(ii)  (which 
we  propose  to  renumber  as  31(k)d(2)(iii)) 
to  dearly  require  that  the  part  of  the 


"choice  trail"  that  is  relevant  to 
sustaining  judgments  about  the 
reasonableness  of  the  model  would  be 
retained,  and  would  be  provided  during 
discovery  if  other  parties  or  the 
Commission  request  it 

Proposed  rule  31(k)(2)(iii)((/)  would 
require  researchers  to  retain  and 
produce  those  portions  of  their  work 
product  that  comprise  the  empirical 
basis  for  judgments  that  were  made  in 
the  course  of  their  investigations. 
Witness  Tolley's  use  of  Shiller 
Smoothness  Priors  in  Docket  No.  R87-1 
provides  an  example  of  how  this 
proposed  requirement  would  be  appbed 
in  a  rate  proceeding.  Witness  Tolley's 
procedure  for  selecting  a  value  for  Uie 
Shiller  Prior  U  described  at  Ua»S-T-2. 
pp.  A11-A12,  and  again,  in  his  response 
to  DNfA  interrogatory  6. 

There  he  makes  it  clear  that  the 
submitted  product  of  his  investigations 
consisted  only  of  a  single  estimated 
demand  equation  for  each  class  of 
prastal  service  for  which  the  selected 
Shillo'  Priw  just  achieved  an 
"admissible"  pattern.  Yet  it  is  also  celar 
that  other  estimates  corresponding  to 
other  values  of  the  Shiller  Priors  were 
computed  and  studied  to  reach  the 
jud^ent  that  the  pattern  of  price 
responses  has  been  constrained  "just 
enough  to  achieve  an  admissible 
pattern."  This  illustrates  how  our 
current  rules  fail  to  deariy  require 
researchers  to  preserve  suffident  work 
product  to  supi>ort  critical  technical 
judgments.  Had  it  been  in  effect  the 
proposed  rule  would  have  dearly 
imposed  the  burden  on  witness  ToUey  of 
preserving  and.  on  request  producing  a 
selection  of  his  alternative  estimates 
that  would  be  suffident  to  allow  an 
independent  verification  of  his 
judgments. 

In  addition,  proposed  rule 
31(k)(2)(iii)(;l  would  provide  that 
opposing  parties  or  the  Commission 
could  spedfy  plausible  variations  in  the 
model,  data  set  or  estimation 
methodology,  to  investigate  the 
reasonableness  of  judgments  made  in 
the  course  of  the  econometric 
investigation.  Alternatives  that  could 
serve  this  purpose  indude  adding, 
transforming,  or  redefining  a  variable, 
altering  a  parameter  whose  value  had 
been  assigned  for  the  purpose  of 
compiling  the  sample  or  computing 
coefficient  estimates,  adding  or 
replacing  a  set  of  related  observations  in 
the  sample,  or  using  an  alternative 
standard  estimating  technique. 

The  purpose  of  proposed  subsection 
[f]  is  to  provide  a  means  of  validating  an 
offered  econometric  model  by  observing 
the  impact  of  such  independently 
specified  alternatives  on  modelled 


results.  The  results  obtained  would  be 
strictly  limited  to  that  purpose.  We 
contemplated  that  the  Presiding  Officer 
would  approve  requests  for  such 
validation  only  where  they  are  made 
well  in  advance  of  cross-examination, 
where  the  requesting  party  has  made  a 
convincing  showing  of  the  likely  value 
of  its  request  in  validating  the  specific 
judgment  being  probed,  and  where  the 
impact  of  the  specified  alternative  can 
be  observed  by  a  reasonably  simple 
substitution  of  input  data  and  execution 
of  an  othoivise  unmodified  data 
proceasing  program. 

With  these  propoaed  rulea  the 
Commission  hopes  to  avoid  being  put 
again  in  the  position  of  having  to  adopt 
a  forecaating  model  wboae  support  resta 
in  important  reapecta  on  the  reaearcber's 
imverified  judgment 

The  other  major  objective  of  oar 
propoaed  amendmenta  to  rule  31(k)(2)  ia 
to  require  that  documentation  of 
econometic  and  other  statistical  studies. 
induding  volume  forecasting  models,  be 
adequate  to  enable  opposing  partiea  or 
the  CommiaaioD  to  replicate  them.  An 
abihty  to  replicate  atatiatical  atudiea  is 
necessary  if  their  reasonableness  is  to 
be  evaluated. 

SubsecticMi  (e)  of  proposed  rule 
31(k)(2)(iii)  is  intended  to  exdode  the 
use  of  ad  hoc  econometric  techniques  in 
our  proceedings  that  have  not 
undergone  review  in  the  professional 
literature,  or  whose  appUcation  in  the 
context  of  postal  ratemaking  has  no 
counterpart  in  related  fields.  This 
proposed  subsection  is  based  upon  the 
belief  that  it  is  inappropriate  for  the 
Commission  to  assume  the  role  of  a 
technical  reviewer  of  statistical 
methods. 

Sub.section  [g]  of  proposed  rule 
31(k)(2)fiii)  hsts  the  statistics  that  the 
Commission  considers  necessary  to 
evaluate  econometric  studies,  and 
requires  the  sponsoring  party  to  provide 
them  at  the  outset. 

Amendmenta  to  Rule  54(j) 

Rule  54(j)  applies  spedfically  to  the 
Postal  Service's  volume  presentations 
contained  in  its  formal  rate  requests 
The  amendments  and  additions  to  rule 
54[j)  that  we  propose  would  improve  our 
ability  to  apply  the  Postal  Service's 
volume  methodology  to  scenarios  that 
include  our  owm  recommendations 
concerning  rate  and  other  factors  that 
impact  on  volumes.  These  proposed  rule 
changes  would  require  the  Postal 
Service  to  provide:  quarterly 
computations  of  projected  volumes 
(proposed  rale  54(j)(5));  seasonal 
adjustments  of  observed  and  projected 
volumes;  a  computer  implementation  '""f 
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thp  Pt.)8t«l  Service  •  vo!uni«   and 
rt»venu«»  forfK.mtlnn  m^thcHlnl(.>gy 
(pro{H)»ed  rule  M())(0));  and  the  Input 
files  and  proRTama.  in  ( (Miipiiler- 
readable  form,  needed  to  repllrafr  or 
vfr'.fy  the  econdmetrlc  demand  analysis 
•  ubmitted  by  the  Postal  Service 
(proposed  rule  M())(')) 

More  specifically,  our  subsei  tions  (ii) 
end  (111)  of  proposed  rule  .S4(|)|.*i)  would 
requir*  the  Postal  Service  to  provide 
volume  estimates  for  both  prt^filed  and 
projH)sed  rates  by  quarter,  frtim  the  last 
reptirled  quarter  to  one  year  beyond  the 
end  of  the  test  year  The  Postal  Service  s 
current  practice  Is  to  compute  quarterly 
volume  estimates  fn)m  the  last  reported 
quarter  to  the  end  of  the  test  year,  but 
include  only  aggre^iated  test  year 
volumes  In  Its  filing  Subsection  (iv) 
would  require  the  Postal  Service  to 
report  the  observed  and  estimated 
quarterly  volumes  that  subsections  (II) 
and  (HI)  would  require  In  seasonally 
adjusted  form,  at  annual  rates. 

There  are  substantial  benefits  to 
having  seasonally  adjusted  quarterly 
volume  data   It  would  bring  the  Postal 
Service  s  volume  data  Into  conformity 
with  economic  data  reported  throughout 
the  remainder  of  the  Federal 
government,  which  is  reported  on  a 
seasonally  adjusted  basis  It  would 
bring  consistency  to  the  volume  data 
thai  Is  used  in  postal  ralemaking.  since 
the  adjusted  data  would  come  from  the 
same  source  as  other  volume  data.  The 
primary  benefit  of  adjusted  data,  of 
course,  would  be  that  the  major  non- 
economic  source  of  variation  in  the 
volume  data  would  be  removed, 
isolating  the  economic  variations  for 
analysis 

Adjusted  volume  duta  provided  by 
quarter  would  allow  participants  to 
make  judgments  concerning  volume 
trends  and  the  accuracy  of  volume 
fore*  asts  without  having  to  wait  for  a 
fall  year  of  volume  data  to  accumulate 
Because  our  proponed  amendments 
would  require  quarterly  volume 
projections  that  extend  beyond  the  trst 
year  by  four  quarters,  they  would 
provide  a  means  that  is  not  currently 
available  for  checking  the 
reasonableness  and  consistency  of  the 
l^oBtal  Service  s  forecasting  method 
during  the  course  of  the  rate  hearing,  as 
well  as  for  the  post  test  year  life  of  the 
new  rate  structure 

Subsection  (v)  of  proposed  rule 
i4(j)(5)  would  require  the  Postal  St^rvice 
to  calculate  confidence  intervals  for  its 
volume  estimates  While  these  would 
not  reflect  all  sources  of  uncertainty 
affecting  the  reliability  of  its  volume 
foreoist.  It  would  Indicate  the  d«'gr«e  of 
uncertainty  that  is  attributable  to 
statistical  factors  Without  a  confidence 


Interval,  the  Commission  has  not  been 
able  to  determine  whelh-r  at  tual 
revenues  have  been  within  the  expected 
error  of  the  applicable  revenue  forecast 
that  the  Postal  Service  s  econometric 
model  had  produced 

Proposed  rule  S4(j)(fl)  would  require 
the  Postal  Service  to  denve  its  volume 
pni)ections  from  sn  etx)nometnc 
demand  analysis  that  conforms  stnctly 
to  the  one  that  it  must  provide  to  satisfy 
pniposed  subsection  ^4(j){5)(i).  In  past 
rate  proceedings  there  have  been  soma 
unacknowledged  differences  between 
the  Postal  Service's  demand  model  as 
presented,  and  its  model  as 
implemented  in  making  the  forecasts 
required  by  the  current  rule 

Subsections  (iii)  and  (iv)  of  proposed 
rule  M{j)(6)  would  require  the  Postal 
Service  to  provide  a  computer 
implementation  of  its  volume-  and 
revenue-estimating  methodology  that 
would  allow  the  Commission  to 
calculate  volumes  and  revenues  for 
sitemative  postal  rates  and  for 
alternative  non-rate  factors  that  impact 
upon  volumes.  Proposed  subsection  (v) 
makes  It  de«r  that  this  computer 
Implementation  must  satisfy  the 
Commission's  rules  concenving 
dociunentation  of  computer-based 
evidence 

In  past  rate  proceedings,  the 
Commission  has  found  it  necessary  to 
reconstruct  the  Postal  Service's  volume 
and  revenue  forecasting  methodology  In 
order  to  determine  the  Impact  that 
alternative  rates,  fees,  and  other 
relevant  assumptions  being  cxinsldered 
would  have  on  volumes  and  revenues. 
Be<:ause  examining  the  Impact  of 
alternative  rates  is  a  necessary  step  in 
our  deliberations,  it  is  appmpriate  that 
we  have  the  tools  necessarj'  to  apply  the 
Postal  Strrvlce's  fortrcasting 
methodology  correctly  Proposed 
subsections  M{j)(6)  (iii)  and  (iv)  are 
Intended  to  make  it  clear  that  a  "turn 
key"  computer  implementation  of  the 
forecasting  methodology  is  required. 

Item  (r)  of  prtiposed  subsection  (iv) 
contemplates  the  possibility  that 
projected  economic  determinants  such 
as  those  prepared  by  DRl  that  are 
incorporated  in  the  Postal  Service  s 
forecast  could  be  rendered  obsolete  over 
the  course  of  the  hearing  by  changed 
economic  conditions  Item  (c )  would 
enable  the  Commission  to  substitute  a 
current  for  an  obsolete  projection  In  that 
circumstance  Where  the  Postal  Service 
has  resorted  to  unverifiable  judgments 
In  selecting  parameter  values,  Item  [d]  of 
proposed  subsection  (Iv)  is  Intended  to 
allow  the  Commission  to  analyxe  the 
effect  of  employing  such  judgments  and 
to  substitute  alternative  judgments 


Proposed  rule  54{j)(7)  would  be  an 
addition  to  current  rule  M(j).  It  is 
intended  to  make  it  clear  that  the  Postal 
Service  should  include  In  Its  initial  filing 
the  computer  input  files  and  programs 
needed  to  generate  the  estimates  that 
proposed  rules  54(j)(5)  requires. 

Amendments  to  Rule  102(b) 

Proposed  paragraph  (4)  of  Rule  102(b) 
would  require  the  Postal  Service  to 
report,  on  a  current  basis,  any 
extensions  and  revisions  of  explanatory 
variables  used  m  the  econometric 
demand  study  required  by  proposed 
Rule  M(jl(5l(i).  Proposed  paragraph  (5) 
of  Rule  102(b)  would  require  the 
reporting  of  current  revisions  of  the 
actual  quarterly  volumes  required  by 
proposed  rule  54(j)(5)(iv). 

Typically  the  Postal  Service's  omnibus 
rate  filing  includes  major  extensions  and 
revisions  to  the  data  employed  in  its 
econometric  demand  study.  Our 
proposed  additions  to  Rule  102(b)  would 
allow  prospective  participants  in  our 
rate  hearings  to  examine  such 
extensions  and  revisions  prior  to  an 
omnibus  rate  hearing.  This  would  ease 
the  considerable  burden  currently 
imposed  upon  participants  to  evaluate 
these  revisions  within  the  narrow  span 
of  our  omnibus  rate  proceedings. 

Impact  of  proposed  changes.  Pursuant 
to  Executive  Order  12291,  the 
Commission  finds  that  these  proposed 
rule  changes  do  not,  individually  or 
collectively,  constitute  a  "major  rule." 
They  affect  only  rules  of  practice 
governing  hearing  procedures.  Their 
economic  impact  will  be  negligible, 
including  their  impact  on  the  costs  or 
prices  for  consumers,  individual 
industries,  federal,  state,  or  local 
government  agencies,  or  geographic 
regions.  Additionally,  these  rule  changes 
will  have  no  measurable  effect  on 
competition,  employment,  Investment 
productivity.  Innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  above  analysis  that  these  rule 
changes  do  not  constitute  a  major  rule 
applies,  as  well,  to  the  Regulatory 
Flexibility  Act 

These  proposed  rule  changes  do  not 
contain  policies  with  Federalism 
implications,  and  therefore  do  not 
warrant  preparation  of  a  Federalism 
assessment  under  E.0. 12612. 

list  of  Sub}ects  In  39  CFR  Part  3001 

Administrative  practice  and 
procedures.  Postal  Service. 


Proposed  Rules 

For  the  reasons  set  forth  above,  the 
Commission  proposes  to  amend  its  rules 
of  practice  and  procedure  as  follows: 

PART  9001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  39  CFR 
Part  3001  continues  to  read  as  follows: 

Authority:  38  U.S.C.  404(b),  3603.  3622-3824. 
3661.  3662.  84  Stat.  759-752,  764,  90  Stat.  1303; 
(5  U  B.C.  553).  80  Stat  383. 

2.  Sections  3001.31(k)(2)  inti-oductory 
text  and  fk)(2)(iiHiv)  and  3001.54{j)  (5)- 
(7)  are  revised  and  3001.102(b)  (4)  and 
(5)  are  added  to  read  as  follows; 

{3001.31    EvMwtoe. 


(k)  *  •  • 

(2)  Statistical  studies.  All  statistical 
studies  offered  in  evidence  in  hearing 
proceedings  or  relied  upon  as  support 
for  other  evidence  shall  include  a 
comprehensive  description  of  the 
assumptions  made,  the  study  plan 
utilized  and  the  procedures  undertaken. 
Where  ■  computer  analysis  is  employed 
to  obtain  the  result  of  a  statisticalstudy 
or  mi^t  reasonably  be  employed  to 
replicate  the  study  result  all  of  the 
submissions  required  by  |  300Ul(k)(3) 
shall  be  furnished,  upon  request  For 
example,  for  each  of  the  following  types 
of  statistical  studies,  the  indicated 
information  should  be  furnished: 

(ii)  Experimental  analyses,  (a)  A 
complete  description  of  the 
experimental  design,  including  a 
specification  of  the  controlled 
conditions  and  how  the  controls  were 
realized: 

(b)  A  complete  description  of  the 
methods  of  making  observations  and  the 
adjustments,  if  any,  to  observed  data. 

(iii)  Econometric  Studies,  (a)  A 
presentation  of  the  economic  theory 
underlying  the  study; 

(b)  A  complete  description  of  the 
econometric  model(s)  and  the  reasons 
for  each  major  assumption  and 
specification; 

(c)  The  definition  of  the  variables 
selected  and  the  justification  for  their 
selection; 

(d)  A  summary  description  of  any 
alternative  models  employing  different 
assumptions  or  specifications  that  have 
been  tested  and  rejected; 

(e)  A  reference  to  a  detailed 
description  in  a  text  or  manual  for  every 
econometric  technique  utilized  in  the 
estimation  process  and  the  reasons  for 
selecting  the  technique; 

(f)  Summary  descriptions  and  source 
citations  for  all  input  data.  Complete 
descriptions  of  any  alternations  made  to 
the  data  as  received  from  the  original 


sources  and  the  reasons  for  making  the 
alterations: 

Ig)  A  complete  report  of  the 
econometric  results  including,  where 
applicable: 

(1)  Coefficient  estimates, 

(2)  Standard  errors  and  t-values, 

(3)  Goodness-of-fit  statistics, 

(4)  Other  appropriate  test  statistics, 

(5)  The  variance/covariance  matrix  of 
the  estimates, 

(6)  Computed  residuals: 

(h)  Descriptions  of  all  statistical  tests 
of  hypotheses  and  the  results  of  such 
tests; 

(i)  Upon  request  the  computed 
econometric  results  with  any  alternative 
models  as  described  in  paragraph 
(k)(2}(iii)(cO  of  this  section: 

(j)  Upon  request  the  computed 
econometric  results  that  wcHild  be 
obtained  if  the  econometric  model,  the 
sample  used  to  fit  the  model,  on  the 
estimation  procedure  employed  by  the 
model,  were  altered  as  specified  by  a 
participant  or  the  Commission,  where 
such  results  can  be  computed  without 
undue  burden  and  may  be  expected  to 
confinn  or  refute  judgments  made  in  the 
course  of  the  econometric  investigation. 

(i  v)  All  other  studies  involving 
statistical  methodology,  (a)  The  formula 
used  for  statistical  estimates: 

(b)  The  standard  errors  of  each 
component  estimated; 

(c)  Test  statistics  and  the  description 
of  statistical  tests  and  all  related 
computations,  and  final  results;  and 

(d)  Summary  descriptions  of  input 
data,  and  upon  request  the  actual  input 
data  shall  be  made  available  at  the 
ofBces  of  the  Commission. 


93001^    Conlwileeftonnal 


(J)  '  *  • 

(5)  Subject  to  paragraph  (a)(2)  of  this 
section,  there  shall  be  furnished  in  every 
formal  request  for  each  class  and 
subclass  of  mail  and  postal  service,  the 
following: 

(i)  An  econometric  demand  study 
relating  postal  volumes  to  their 
economic  and  noneconomic 
determinants  including  postal  rates, 
discounts  and  fees,  personal  income, 
business  conditions,  competitive  and 
complementary  postal  services, 
competitive  and  complementary 
nonpostal  activities,  population,  trend, 
seasonal  patterns  and  other  factors. 

(ii)  The  actual  or  estimated  volume  of 
mail  at  the  prefiled  rates  for  each  postal 
quarter  beginning  with  the  first  quarter 
of  the  most  recent  complete  fiscal  year 
and  ending  one  year  beyond  the  last 
quarter  of  the  future  fiscal  year. 

(iii)  The  estimated  volume  of  mail 
assuming  the  effectiveness  of  the 


suggested  rates  for  each  postal  quarter 
beginning  with  the  quarter  in  which  the 
rates  are  assumed  to  become  effective 
and  ending  one  year  beyond  the  last 
quarter  of  the  future  fiscal  year. 

(iv)  Seasonally  adjusted  quarterly 
totals  at  annual  rates  for  aU  actual  and 
estimated  quarterly  volumes  referred  to 
in  paragraphs  (j)(5)  (ii)  and  (iii)  of  this 
section. 

(v)  Confidence  intervals  or  other 
suitable  measures  of  statistical 
reliability  for  all  estimated  volumes 
referred  to  in  paragraphs  [j)(5)  (ii)  and 
(iii)  of  this  section. 

(6)  The  estimated  volumes  and 
revenues  referred  to  in  paragraphs  (j) 
(2),  (3)  and  (5)  of  this  section  shall  be 
derived  from  the  econometric  demand 
study  referred  to  in  paragraph  (j)(5)(i)  of 
this  section.  The  assumptions  and 
specifications  used  to  estimate  volumes 
and  revenues  shall  confonn  exactly  to 
the  assumptions  and  specifications  used 
in  the  econometric  demand  study. 

(i)  Subject  to  paragraph  (aX2)  of  this 
section,  there  shall  be  furnished  in  every 
formal  request  a  detailed  explanation  of 
the  methodology  employed  to  forecast 
volumes  for  each  class  and  subclass  of 
mail  and  postal  service. 

(ii)  Subject  to  paragraph  (a)(2)  of  this 
section,  there  shall  be  furnished  in  every 
formal  request  a  detailed  explanation  of 
the  methodology  employed  to  forecast 
changes  in  revenues  for  each  class  and 
subclass  of  mail  aiul  postal  service 
resulting  from  changes  in  rates  and  fees. 

(iii)  Subject  to  paragraph  (a)(2)  of  this 
section,  there  shall  be  furnished  in  every 
formal  request  a  computer 
implementation  of  the  methodology 
employed  to  forecast  volumes  and 
revenues  for  each  class  and  subclass  of 
mail  €md  postal  service. 

(iv)  The  computer  implementation 
described  in  paragraph  (jK6)(iii)  of  this 
section  shall  be  able  to  compute 
forecasts  of  volumes  and  revenues 
compatible  with  those  referred  to  in 
paragraphs  (j)  (2),  (3)  and  (5)  of  this 
section  for 

(a)  Any  set  of  rates  and  fees  within  a 
reasonable  range  of  the  prefiled  and 
suggested  rates, 

(b)  any  date  of  implementation  within 
the  range  spanned  by  the  assumed  date 
and  the  start  of  the  future  fiscal  year, 

(c)  alternative  forecasts  of  the 
economic  determinants  of  postal 
volumes  other  than  postal  rates  and 
fees,  and 

[d\  alternative  values  of  any 
parameters  with  assigned  values  that 
are  based  upon  unverifiable  judgments 

(v)  The  computer  implementation 
described  in  paragraph  (j)(6)(iii)  of  this 
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•ection  ihall  comply  with 
I  3001  31(k)(3). 

(7)  Subject  to  paragTHph  (H)(t)  of  thi» 
section,  (here  ihall  be  made  available  at 
the  officet  of  the  Commi»«lon  with  ever>' 
formal  requeit,  m  a  form  that  can  be 
read  directly  by  a  standard  di^tttal 
computer,  the  following: 

(i)  AD  of  the  Input  flies  and  programs 
needed  to  replicate  the  econometric 
demand  study  referred  to  in  paragraph 
(j)(5)(i|  of  this  sectioa 

(li)  Any  input  files  prepared  in  the 
process  of  teetlng  alternative  models  for 
the  econometric  demand  study  referr«d 
to  in  paragraph  (|)(5)(i)  of  this  section: 

(Hi)  Any  input  files  and  programs 
employed  to  derive  a  price  index  for  any 
class  or  subclass  of  mall  or  postal 
service  from  postal  rates,  discounts  and 
fees. 

(iv)  Any  Input  files  and  pn>grama 
employed  to  seasonally  adjust  quarterly 
postal  volumes  or  to  convert  quarterly 
totals  to  their  equivalent  annual  rates. 

(v)  Any  Input  files  and  programs  uaed 
to  prepare  data  for  use  in  the 
econometric  demand  study  referred  to  In 
paragraphs  (j)(SHI)  of  this  section 


|M01.1«2 


(br  •  • 

(4)  Current  extensions  and  revisions 
in  the  values  of  all  explanatory 
variablea  uoed  In  the  econometric 
demand  studies  submitted  by  the  Postal 
Service  In  compliance  with 

I  3001  54(1 )( SMI)  for  the  most  recent 
formal  request  for  a  change  In  rates  or 
fees. 

(5)  Current  extensions  and  revisions 
of  the  unadjuated  and  seasonally 
adjusted  actual  quarterly  volume* 
submitted  by  the  Postal  Service  In 
compliance  with  |  3001  &4())(5)(lv)  for 
the  most  recent  formal  request  for  a 
change  in  rates  or  fees. 


By  the  Commlsalon 
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In  order  to  achieve  uniformity 
of  procedures  and  to  provide  for 
expedited  administrative  review  of  all 
permit  related  decisions,  the  Office  of 
Mennngs  and  Appeals  proposes  to 
amend  the  procedural  rules  for  review  of 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRF.) 
decisions  on  apphcations  for  new 
permits,  permit  revlslotis,  permit 
renewals,  the  transfer,  assignment  or 
sale  of  rights  granted  under  permit,  and 
coal  exploration  permits.  In  addition,  the 
method  of  notifying  an  apppltcant, 
operator,  or  permittee  of  0^4RE"s 
written  decision  would  be  changed  from 
publication  In  a  local  newspaper  to 
certified  mail. 

OATU:  Comments  are  due  on  or  before 
April  7.  ime 

slinwiH  Comments  may  be  mailed  or 
delivered  in  person  to;  Director.  Office 
of  Hearings  and  Appeals.  U.S. 
Department  of  the  Interior.  Room  1111, 
4015  Wilson  Boulevard.  Arlington, 
Virginia  Z2209. 

fOn  njNrTNBI  aVOMSATION  COWTACT 
Will  A.  Irwin,  Administrative  )udge. 
Interior  Board  of  Land  Appeals.  Office  of 
Hearings  and  Appeals.  U.B.  Department 
of  the  Interior.  4015  Wilson  Boulevard. 
Arlington.  Virginia  22203.  Ptione 
70»-235-375a 


Rulee  AppHceble  to  Surtaoe 
Coal  MMng  Hewlnge  and  Appeal* 


Office  of  Mearingn  and 
Appeals,  Interior 

ACnosc  Proposed  rule. 


TAirr  wyowMiATiow.  In 
October  1987  the  Office  of  Hearings  and 
Appeals  (OHA)  adopted  rules  providing 
procedures  for  administrative  review  of 
decisions  of  the  OfHce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
concerning  (1)  applications  for  new 
permits  (43  CFR  4.1360-4.1369).  (2) 
applications  for  permit  revisions,  permit 
renewals,  the  transfer,  assignment,  or 
sale  of  rights  granted  under  permit  and 
permit  revisions  ordered  by  OSMRE  (43 
CFR  4.1370-4.1379).  and  (3)  applications 
for  coal  exploration  permits  (43  CFR 
4.1380-4.1388).  U  FR  39521-39&31  (Oct 
2Z.  1987).  OHA  propoees  to  remove  the 
rules  in  43  CFR  4.1370-4.1379  and 
4.1380-4.1386  and  to  revise  the  rules  in 
43  CFR  4.1380-4.1360  so  they  will 
Include  review  of  decisions  presenUy 
provided  for  by  43  CFR  4. 1370-4. 1379 
and  4.1380-4.1388w 

In  addition  |  4.1351  would  be 
amended  by  adding  a  sentence 
providing  that  notice  of  OSMRFs 
prehminary  finding  shall  be  provided  by 
certified  mall  or  by  overnight  delivery 
service.  If  the  applicant  or  operator  has 
agreed  to  bear  tha  expense  for  this 
service,  and  |  4.13ffl(b)  would  be 
revised  by  providing  for  notice  of 
OSMRFs  written  determination  by 
certified  mail  or  by  overnight  delivery 
service.  If  the  applicant  or  pemuttee  has 
agreed  to  bear  the  cost  for  this  service. 


rather  than  by  publication  in  a  local 
newspaper 

Delerminatioo  of  Effects 

Because  these  rules  only  set  forth  the 
details  of  procedures  for  conducting 
heanngs  and  appeals  of  decisions  of 
OSMRE  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977, 
the  Department  has  determined  that 
they  are  not  major,  as  defined  by 
Executive  Order  12291.  and  will  not 
have  a  sigmficant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (6 
\J.S,C.  etnetseq.]. 

National  Environmental  Policy  Act 

The  Department  has  determined  that 
these  rules  will  not  significantly  affect 
the  quality  of  the  human  environment  on 
the  basis  of  the  categorical  exclusion  of 
regulations  of  a  procedural  nature  set 
forth  in  516  DM  2.  Appendix  1,  section 
110 

Paperwoii  Reductioo  Act 

These  rules  contain  no  information 
collection  requirements  requiring  Office 
of  Management  and  Budget  approval 
under  44  U.S.C  3601  et  0»q. 

The  author  of  these  regulatiens  is  Will 
A.  Irwin.  Administrative  fudge.  Interior 
Boerd  of  Land  Appeals,  Office  of 
Hearings  and  Appeals. 

List  of  Subjects  in  41  CFR  Part  4 

Administrative  practice  and 
procedure.  Mines.  Public  Lands,  Surface 
mining 

For  the  reasons  set  forth  In  the 
preamble.  Subpart  L  of  Part  4  of  Title  43 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below 

Dated:  March  S.  1900. 

lamas  L  Byrnes, 

Diiyctor 
43  CFR  Part  4  is  amended  as  follows: 

PAirr  4-(  AMENDED] 

1.  The  authority  citation  for  Part  4. 
Subpart  L  continues  to  read  as  follows: 

AutkoiMy:  30  VS.C  12M  128a  12B1, 1264. 
1288.  1271.  1272.  1275.  1283;  5  U.S.C  301 

2.  Section  4.1351  is  revised  to  read  as 
follows 


14.1961    Prsammery  llndkic  by  I 

If  OSMRE  determines  during  review 
of  the  permit  application  that  the 
applicant  or  operator  specified  in  the 
application  controls  or  has  controlled 
mining  operations  with  a  demonstrated 
pattern  of  willful  violations  of  such 
nature  and  duration  with  such  resulting 
Irreparable  damage  to  the  environment 


as  to  indicate  an  Intent  not  to  comply, 
OSMRE  shaU  issue  the  applicant  or 
operator  a  notice  of  such  preliminary 
finding.  Notice  by  OSMRE  shall  be 
provided  by  certiied  mail,  or  by 
overnight  delivery  service  if  the 
applicant  or  operator  has  agreed  to  bear 
the  expense  for  this  service.  The  notice 
shall  state  with  specificity  the  violations 
upon  which  the  preliminary  finding  is 
based 

3.  Sections  4.1360^.1369  and  the  table 
of  contents  for  those  sections  are  revised 
to  read  as  follows: 

8m. 

4.1360  Scope. 

4.1361  Who  may  file. 

4.1362  Where  to  file:  when  to  file. 

4.1363  Contents  of  request  amendment  of 
request  responses. 

4.1364  Time  for  bearing:  notice  of  heraing; 
extension  of  time  for  hearing. 

4.1365  Status  of  decision  pending 
administrative  review. 

4.1366  Burdens  of  proof. 

4.1367  Requests  for  temporary  relief. 
4.1366    Determination  by  the  administrative 

law  tudge. 
4.1369    Petition  for  discretionary  review; 
fudidal  review. 

Request  for  Review  of  Approval  or 
Disapproval  of  Applications  for  New 
Penaits,  Permit  Reviaioiis,  Permit 
Renewals,  the  Tranafer,  Assignment  or 
Sale  of  Rigitt*  Granted  Under  Permit 
(Federal  Program;  Federal  Lands 
Program;  Federal  Program  for  Indian 
Lands)  and  for  Coal  Exploration  Permits 
(Federal  Program) 

14.1360    Scope. 

These  rules  set  forth  the  procedures 
for  review  of  decisions  by  OSMRE 
conceming — 

(a)  Applications  for  new  permits, 
including  appUcations  under  30  CFR  Part 
785,  and  the  terms  and  conditions 
lmi>osed  or  not  imposed  in  permits  by 
those  decisions.  They  do  not  apply  to 
decisions  on  applications  to  mine  on 
Federal  lands  in  States  where  the  terms 
of  a  cooperative  agreement  provide  for 
the  applicability  of  alternative 
administrative  procedures  (see  30  CFR 
775.11(c)),  but  they  do  apply  to  OSMRE 
decisions  on  applications  for  Federal 
lands  In  states  with  cooperative 
agreements  where  OSVfllE  as  well  as 
the  state  issue  Federal  lands  permits; 

(b)  Apphcations  for  permit  revisions, 
permit  renewals,  and  the  transfer, 
assignment  or  sale  of  rights  granted 
under  permit 

(c)  Permit  revisions  ordered  by 
OSMRE;  and 

(d)  Applications  for  coal  exploration 
permits. 


S  4.1361 

The  appUcant  permittee,  or  any 
peraon  having  an  interest  which  is  or 
may  be  adversely  affected  by  a  decision 
of  OSMRE  set  forth  in  i  4.1380  may  file 
a  request  for  review  of  that  decision. 

S4.1362    Wheretoflle;wttentofle. 

(a)  The  request  for  review  shall  be 
filed  with  the  Hearings  Division.  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203 
(phone  703-235-3800).  within  30  days 
after  the  applicant  or  permittee  is 
notifed  by  OSMRE  of  the  written 
decision  by  certified  mail  or  by 
overnight  debvery  service  if  the 
applicant  or  permittee  has  agreed  to 
bear  the  expense  for  this  service. 

(b)  Failure  to  file  a  request  for  review 
within  the  time  specified  in  paragraph 
(a)  of  this  section  shall  constitute  a 
waiver  of  a  hearing  and  the  request 
shall  be  dismissed. 

S  4.1383    Contente  of  request;  amendment 
of  request;  responses. 

(a)  The  request  for  review  shall 
include — 

(1)  A  clear  statement  of  the  facts 
entitling  the  one  requesting  review  to 
administrative  relief; 

(2)  An  explanation  of  each  specific 
alleged  error  in  OSMRE's  decision, 
hicluding  reference  to  the  statutory  and 
regulatory  provisions  allegedly  violated; 

(3)  A  request  for  specific  reUef; 

(4)  A  statement  whether  the  person 
requests  or  waives  the  opportunity  for 
an  evidentiary  hearing;  and 

(5)  Any  other  relevant  infonnation. 

(b)  All  interested  parties  shall  file  an 
answer  or  motion  in  response  to  a 
request  for  review,  or  a  statement  that 
no  answer  ot  motion  will  be  filed  within 
15  days  of  receipt  of  the  request 
specifically  admitting  or  denying  facts 
or  alleged  errors  stated  in  the  request 
and  setting  forth  any  other  matters  to  be 
considered  on  review. 

(c)  A  request  for  review  may  be 
amended  once  as  a  matter  of  right  prior 
to  filing  of  an  answer  or  motion  or 
statement  filed  in  accordance  with 
paragraph  [b)  of  this  section.  Thereafter, 
a  motion  for  leave  to  amend  the  request 
shall  be  filed  with  the  administrative 
law  judge.  An  administrative  law  judge 
may  not  grant  a  motion  for  leave  to 
amend  unless  all  parties  agree  to  an 
extension  of  the  date  of  commencement 
of  the  hearing  under  i  4.1364.  A  request 
for  review  may  not  be  amended  after  a 
hearing  commences. 

(d)  An  interested  party  shall  have  10 
days  from  filing  of  a  request  for  review 
that  is  amended  as  a  matter  of  right  or 
the  time  remaining  for  response  to  the 


original  request  whichever  is  longer,  to 
file  an  answer,  motion,  or  statement  in 
accordance  with  paragraph  (b)  of  this 
section.  If  the  administrative  law  judge 
grants  a  motion  to  amend  a  request  for 
review,  the  time  for  an  interested  party 
to  file  an  answer,  motion,  or  statement 
shall  be  set  forth  in  the  order  granting  it. 
(e)  Failure  of  any  party  to  comply  with 
the  requirements  of  paragraphs  (a)  or  (li) 
of  this  section  may  be  regarded  by  an 
administrative  law  judge  as  a  waiver  by 
that  party  of  the  right  to  commencement 
of  a  hearing  within  30  days  of  the  filing 
of  a  request  for  review  if  the 
administrative  law  judge  concludes  that 
the  failure  was  substantial  and  that 
another  party  was  prejudiced  as  a 
result 

{  4.1384    Tkne  for  heartoiQ;  nottee  of 
heertnQ;  extension  of  tfene  for  heerlnQ. 

Unless  all  parties  agree  in  writing  to 
an  extension  or  waiver,  the 
administrative  law  judge  shall 
commence  a  hearing  within  30  days  of 
the  date  of  the  filing  of  the  request  for 
review  or  amended  request  for  review 
and  shall  simultaneously  notify  the 
appUcant  or  permittee  and  all  interested 
parties  of  the  time  and  place  of  such 
hearing  before  the  hearing  commences. 
The  hearing  shall  be  of  record  and 
governed  by  5  U.S.C  554.  An  agreement 
to  waive  the  time  limit  for  comencement 
of  a  hearing  may  specify  the  length  of 
the  extension  agreed  to. 

f  4.1385   Statue  of  decWen  pendhiQ 


The  filing  of  a  request  for  review  shall 
not  stay  the  effectiveness  of  the  OSMRE 
decision  pending  completion  of 
administrative  review. 

{  4,1368    Buroene  of  proof. 

(a)  In  a  proceeding  to  review  a 
decision  on  an  appUcation  for  a  new 
permit — 

(1)  If  the  permit  applicant  is  seeking 
review,  OSMRE  shall  have  the  burden  of 
going  forward  to  establish  a  prima  fade 
case  as  to  failure  to  comply  with  the 
applicable  requirements  of  the  Act  or 
the  regulations  or  as  to  the 
appropriateness  of  the  permit  terms  and 
conditions,  and  the  permit  applicant 
shall  have  the  ultimate  burden  of 
persuasion  as  to  entiUement  to  the 
permit  or  as  to  the  inappropriateness  of 
the  permit  terms  and  conditions. 

(2)  If  any  other  person  is  seeking 
review,  that  person  shall  have  the 
burden  of  going  forward  to  establish  a 
prima  facie  case  and  the  ultimate 
burden  of  persuasion  that  the  permit 
application  fails  in  some  manner  to 
comply  with  the  applicable 
requirements  of  th  Act  or  the 
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r«8iU«Uotu.  or  that  OSMRE  Bbouid  Iut« 
Impo— d  OBTtain  tanna  and  oondltlaiia 
thai  w«ra  not  Impoaad. 

(b|  In  a  procavdlnn  to  raviaw  a  permit 
ntTiaioo  ortiared  by  OSMRE.  OSMRE 
■hali  hava  th«  burtian  of  going  forward 
to  aatabUah  a  pnma  facia  caaa  that  the 
permit  should  he  revlied  and  the 
permittee  shall  have  the  ultimate  burden 
of  penuatlon. 

(c)  In  a  proc««<llnn  to  renew  the 
approval  or  disapproval  of  an 
applicatioa  for  a  permit  renewal,  those 
parties  opposing)  renewal  sh«li  have  the 
burden  of  ^oinfi  forward  to  astabiish  a 
prima  facie  cas«  snd  the  uidmale 
bur^len  of  penuaston  that  the  reoewal 
application  should  b«  diaapproved. 

(d)  In  a  pn)<:e«dmj{  to  review  the 
approval  or  disappnival  of  an 
application  for  s  permit  revision  or  sn 
application  for  the  transfer,  assignment, 
or  sale  of  rights  granted  under  a 
permit — 

1 1 1  If  the  applicant  is  seeking  review. 
OSMKE  shall  have  the  burden  of  going 
forward  to  estabhsh  ■  prima  facia  case 
as  to  failure  to  comply  with  applicable 
requirements  of  the  Act  or  the 
reguiatiooa.  and  the  application 
requesting  review  shall  have  the 
ultimate  burden  of  persuasloa  as  to 
entitlement  to  approval  of  the 
application;  and 

(2)  If  any  other  parson  is  seeking 
review,  that  person  s^ali  have  the 
burden  of  going  forward  to  eatabliah  a 
pnma  facie  case  and  the  ultimate 
burden  of  peraaasion  that  the 
application  fails  in  some  manner  to 
comply  with  the  applicable 
requirements  of  the  Act  and  the 
regulations 

(e)  In  a  proceeding  to  review  a 
decision  on  an  application  for  a  coal 
exploration  permit — 

(1)  If  the  roal  exploration  jjermit 
applicant  Is  seeking  review.  OSMRE 
shall  have  the  hurden  of  going  forward 
to  establish  a  prrima  facie  case  as  to 
failure  to  comply  with  the  applicable 
requirements  of  the  Act  or  the 
regulations,  and  the  permit  applicant 
shall  have  the  ultimate  burden  of 
persuasion  as  to  entitlement  to  the 
approval 

(2)  If  any  other  person  is  seeking 
review,  that  f>er»<)n  shall  have  the 
burtien  of  going  forward  to  establish  a 
prima  facie  case  and  the  ultimate 
burden  of  persuasion  that  the  application 
fails  In  some  manner  to  comply  with  the 
applicable  requirements  of  the  Act  or 
the  regulations 


I4.US7     

(a)  Whars  review  la  requaatad 
pursuant  to  |  4.1302.  any  party  may  fiia 
a  requeat  for  lamporary  raliaf  at  any 


time  prior  to  a  decision  by  an 
administrativa  law  fodga,  so  long  as  the 
relief  sought  la  not  tha  iaauance  of  a 
permit  where  a  parmlt  appltcation  has 
bean  dlsapprovad  in  whole  or  In  part. 

(b)  Tha  raqoaat  shall  be  fllad  widi  the 
administrstive  law  judge  to  whom  the 
case  has  been  sssigned.  If  no 
assignment  has  been  made,  tha 
application  shall  be  filed  in  the  Hearings 
Division.  OfRce  of  Hearings  and 
Appeals,  US.  Department  of  the  Interior, 
4015  Wilson  Boulevard.  Arlington. 
Virginia  22203  (phone  703-235-3800). 

(c)  The  application  shall  Include — 

(1)  A  detailed  written  statement 
setting  forth  the  reasons  why  relief 
should  be  granted; 

(2)  A  statement  of  the  specific  relief 
requested; 

(3)  A  showing  that  there  Is  a 
substantial  likelihood  that  the  person 
seeking  relief  will  prevail  on  the  merits 
of  the  final  determination  of  the 
proceeding,  and 

[4J  A  showing  that  the  rehef  sought 
will  not  adversely  affect  tha  public 
health  or  safety  or  cause  significant 
imminent  environmental  harm  to  land, 
air,  or  water  resources. 

(d)  The  administrative  law  judge  may 
hold  a  hearing  on  any  Issue  raised  by 
the  application. 

(e)  The  administrative  law  judge  shall 
Issue  expeditiously  an  order  or  decision 
granting  or  denying  such  temporary 
relief  Temporary  relief  may  be  granted 
only  if — 

(1)  All  parties  to  the  proceeding  have 
been  notified  and  given  an  opportunity 
to  be  heard  on  a  request  for  temporan' 
relief: 

(2)  The  person  requesting  such  relief 
shows  a  substantial  likelihood  of 
prevailing  on  tha  merits  of  the  final 
determination  of  tha  proceeding;  and 

(3J  Such  relief  will  not  adversely 
affect  the  public  health  or  safety  or 
cause  significant.  Imminent 
environmental  harm  to  land,  air,  or 
water  resources 

(f)  Appeals  of  temporary  relief 
decisions. 

(1)  Any  party  desiring  to  appeal  the 
decision  of  the  administrative  law  judge 
granting  or  denying  temporary  relief 
may  appeal  to  the  Board,  or.  in  the 
alternative,  may  seek  judicial  review 
pursuant  to  section  528(fll,  30  U  S.C 
1276(a),  of  the  Act 

(2)  The  Board  shall  Issue  an  expedited 
briefing  schedule  and  shall  issue  a 
decision  on  the  appeal  expeditiously 

I  4.13M    DatanntnalkM  by  ttw 

Unless  all  parties  agree  In  writing  to 
an  axtanaioa  or  waiver,  tha 
adainlatTativa  law  |adfs  abatl  Isaita  a 


vvntten  decision  In  acoordaocc  with 
I  4. 1127  within  SO  days  of  the  date  the 
hearing  reoord  is  doaad  by  the 
administrative  law  (udge.  An  agreement 
to  waive  the  time  limit  for  tasuing  a 
decision  may  specify  tha  length  of  the 
extension  agreed  to. 


(a)  Any  party  aggrieved  by  a  decision 
of  an  adnuJoiatrative  law  judge  may  file 
a  petition  for  discretionary  review  with 
the  Board  within  30  days  of  receipt  of 
the  decision  or,  in  the  alternative,  may 
seek  judiaal  review  in  accordance  with 
30  U.S.C  1276(a)(2)  (1962).  A  copy  of  the 
petition  shall  be  served  sunnitaneously 
on  the  administrative  law  judge  who 
issued  the  decision,  who  shall  forthwith 
forward  the  record  to  the  Board,  and  on 
all  other  parties  to  the  proceeding. 

(b)  The  petition  shall  set  forth 
specifically  the  alleged  error*  In  Ihe 
decision,  with  supporting  argument,  and 
shall  attach  a  copy  of  tha  decision. 

|c)  Any  party  may  Qle  a  retponae  to  a 
petition  for  discretionary  review  within 
20  days  of  receipt  of  the  petition. 

(d)  The  Board  shall  Issoe  a  dedsion 
denying  the  petition  or  granting  the 
petition  and  deciding  the  meriti  within 
60  days  of  the  deadline  for  Bling 
responses. 

If  4.1S7*  «VM#i  4.tS7t  Mltf  CtSie 

tfvoughCtMe    (Manovadl 

4.  U  CPR  4.1S70-4.137B  and  43  C7R 
4.13e0-13as  are  removad. 

5.  Section  4.1301  is  rewlaad  to  read  aa 

follows: 


14.13*1 

tona:«feieo«i 

(a)  The  permit  applicant  or  any  parson 
with  an  interest  which  is  or  may  be 
adversely  affected  by  a  determination  of 
OSMRE  thai  a  person  holds  or  does  not 
hold  a  valid  existing  right  or  that 
surface  coal  "lining  operations  did  or 
did  not  exist  on  tha  data  of  enactment  of 
the  Act.  or  that  surfaca  coal  mining 
operations  may  be  permitted  within  the 
boundaries  of  a  national  forest  may  file 
a  request  for  review  of  that 
determination  with  the  office  of  the 
OSMRE  official  whose  determination  is 
being  appealed  and  at  the  same  time 
shall  send  a  copy  of  the  request  to  the 
Board  of  Land  Appeals,  Office  of 
Hearings  and  Appeals.  U.S.  Department 
of  the  Interior.  4015  Wilson  Boulevard. 
Arlington,  Virginia  22203  (phone  703- 
235-3750).  The  OSMRE  official  shall  file 
with  the  Board  the  complete 
administrative  record  of  the  decision 
under  review  as  soon  as  practicable. 

(b)  Ilia  requeat  for  review  shall  be 
filed  within  30  days  after  the  applicant 


or  permittee  is  notified  by  OSMRE  of  the 
written  determination.  Notice  by 
OSMRE  shall  be  provided  by  certified 
mail  or  by  overnight  delivery  service  if 
the  applicant  has  agreed  to  bear  the 
expense  for  this  service. 

(c)  Failure  to  file  a  request  for  review 
within  the  time  specified  in  paragraph 
(b)  of  this  section  shall  constitute  a 
waiver  of  the  right  to  review  and  the 
request  shall  be  dismissed. 
[FR  Doc  8B-6373  Piled  3-7-60:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

wpooM  iHgnway  Trimc  saieiy 
AonNnwiraiiOn 

49CFRPartS71 

[Doekal  Na  7S-20;  Node*  13] 

RIN  2127-ACM 

rMMTM  MOIOr  VefMCW  SliViy 

standards;  Fuel  System  liiteyilty 

AOENCv:  National  Highway  Traffic 
Safety  Adminisb^tion  (NHTSA). 
Department  of  Transportation. 
ACnON:  Advance  notice  of  proposed 
ruletnaking  (ANHIM). 


r.  Mr.  Thomas  Feaheny 
submitted  a  petition  for  rulemaking  to 
amend  Federal  Motor  Vehicle  Safety 
Standard  No.  301.  Fuel  System  Integrity. 
to  set  performance  requirements  that 
would  ensure  that  the  fuel  system  as  a 
whole,  or  an  appropriate  part  thereof 
(e.g.,  the  tank),  is  capable  of  performing 
in  a  manner  equivalent  to  fuel  systems 
incorporating  high  density  polyethylene 
plastic  fuel  tanks  with  reguard  to:  (1) 
Resisting  hydrostatic  rupture,  which  the 
petitioner  states  is  a  phenomenon  likely 
to  result  in  massive  fuel  leakage  in  a 
crash:  (2)  avoiding  a  "name-throwing 
characteristic"  when  the  system  is 
heated  externally;  and,  (3)  resisting 
puncture.  NHTSA  granted  the  petition  in 
a  letter  dated  September  8, 1988,  stating 
that  the  granting  of  the  petition  signified 
that  the  agency  believes  that  a  further 
review  of  the  issues  raised  in  the 
petition  appears  to  have  merit.  This 
notice  requests  comments  to  assist  the 
agency  in  analyzing  the  safety  and 
practicability  issues  of  possible 
proposals  relating  to  the  performance 
capabilities  of  non-metallic  (e.g.,  high 
density  polyethylene  plastic)  fuel  tanks 
and  of  fuel  systems  having  such  fuel 
tanks. 

DATS:  Comments  must  be  received  on  or 
before  May  8, 1980. 

ADOncsscS:  Comments  should  refer  to 
the  docket  and  notice  numbers  set  forth 


above  and  be  submitted  (preferably  in 
10  copies)  to  the  Docket  Section, 
National  Highway  Traffic  Safety 
Administration.  Room  5109,  400  Seventh 
Sti-eet  SW..  Washington,  DC  20590 
(Docket  hours  ai%  from  6  a.m.  to  4  p.m., 
Monday  through  Friday.) 


FOR  FunrrHBi  hifomiatkm  contact 
Ms.  Margaret  GilL  NRM-12,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administratioit 
400  Seventh  Street  SW..  Washington. 
DC,  20590.  Telephone:  (202)  366-6651. 

SUPPLmENTAIIV  WrOWKUTIOW.  Federal 
Motor  Vehicle  Safety  Standard  No.  301, 
Fuel  System  Integrity,  limits  the  amount 
of  fuel  spillage  that  can  occur  from  fuel 
systems  during  and  for  a  30-niinute 
period  following  front  retir,  and  lateral 
barrier  impact  tests.  Briefly,  these  limits 
are:  (1)  From  impact  until  the  vehicle 
has  ceased  motion,  spillage  must  not 
exceed  one  ounce;  (2)  for  a  five-minute 
period  following  cessation  of  motion, 
fuel  spillage  must  not  exceed  five 
ounces;  and.  (3)  for  the  following  25- 
minute  period,  fuel  spillage  during  any 
one-minute  interval  must  not  exceed  one 
oimce.  The  standard  is  intended  to 
reduce  deaths  and  injuries  occurring 
from  firs  that  result  from  fuel  spillage 
during  and  after  motor  vehicle  crashes. 
Tlie  standard  applies  to  new  passenger 
cars,  and  to  multipurpose  passenger 
vehicles,  trucks,  and  buses  (including 
school  buses)  with  a  gross  vehicle 
weight  rating  (GVWR)  of  laOOO  pounds 
or  less,  and  to  school  buses  %vith  a 
GVWR  greater  than  10,000  pounds. 
Specific  performance  requirements  for 
individual  components  of  the  fuel 
system,  such  as  the  fuel  tank,  are  not 
currentiy  included  in  the  standard. 

Mr.  Thomas  Feaheny  submitted  a 
petition  for  rulemaking  to  amend 
Standard  No.  301  to  set  performance 
requirements  that  would  ensure  that  the 
fuel  system  as  a  whole,  or  an 
appropriate  part  thereof  (e.g.,  the  tank), 
is  capable  of  performing  in  a  manner 
equivalent  to  a  fuel  system  having  a 
high  density  polyethlene  (HDPE)  plastic 
fuel  tank  with  regard  to:  (1)  Resisting  a 
phenomenon  called  hydrostatic  rupture, 
which  the  petitioner  states  is  a  likely 
cause  of  massive  fuel  leakage  in  a  crash; 
(2)  avoiding  a  "flame-throwing 
characteristic"  when  the  system  is 
heated  externally:  and,  (3)  resisting 
puncture.  A  result  of  adopting  the 
petitioner's  suggested  amendment  could 
be  to  require  the  incorporation  of  HDPE 
fuel  systems  on  all  vehicles  affected  by 
the  rule. 

According  to  the  petitioner,  HDPE  fuel 
tanks  are  iiiherentiy  safer  than  steel  fuel 
tanks  because  HDPE  tanks  are 
"substantially  immune"  to  hydrostatic 


rupture.  As  to  the  cause  and 
consequences  of  "hydrostatic  rupture." 
Mr.  Feaheny  states: 

*   '   '[Ljiquid  is  basically  incompressible  If 
8  steel  tank  holding  ten  gallons  of  gasoline  is 
distorted  so  the  resulting  shape  can  only  hold 
nine  gallons,  enormous  "hydro-static" 
internal  pressures  are  developed  that  will 
typically  burst  the  steel  tank  In  a  similar 
situation,  the  HDPE  plastic  simply  stretches 
itself  into  a  new  conriguration  to  still  conlatn 
ten  gallons. 

Mr.  Feaheny  refers  to  "drop  tests"  in 
his  petition  in  which  both  steel  and 
HDPE  fuel  tanks  were  dropped  from  a 
height  of  20  feet  onto  a  concrete  surface. 
Petitioner  states  that  in  these  tests. 
"(t]he  steel  tanks  always  burst 
hydrostatically  and  spilled  theu* 
contents.  The  HDPE  tanks  bounced  like 
a  lopsided  football  and  never  spilled  a 
drop  of  liquid."  (Emphases  in  text.) 
According  to  the  petitioner,  the  supenor 
performance  of  HDPE  tanks  over  steel 
tanks  have  been  demonstrated  in 
dynamic  testing  of  passenger  cars  as 
well.  The  petitioner  says  that  in  some 
tests,  HDPE  tanks  have  been  shown  to 
withstand  crashes  which  steel  tanks  had 
failed  either  by  puncture  or  by 
hydrostatic  rupture. 

hi  his  petition.  Mr.  Feaheny  also 
described  a  phenomenon  which  he 
called  a  "flame-throwing  characteristic" 
that  is  allegedly  potentially  associated 
only  with  steel,  and  not  HDPE,  fuel 
tanks.  According  to  the  petition,  a  fuel 
system  using  a  steel  tank  can  behave 
similarly  to  a  flame-thrower  when 
exposed  to  a  raging  under-car  fire 
When  exposed  to  such  extreme  heat  the 
steel  tank  quickly  (due  to  its  abihty  to 
conduct  heat  rapidly)  boils  the  gasoline 
contained  therein,  but  cannot  expand 
enough  to  accommodate  the 
accompanying  pressure  build-up.  Plastic 
or  synthetic  rubber  components  in  the 
fuel  system  (e.g.,  hose,  gaskets, 
connectors,  etc.)  quickly  melts  oi  bum 
away  in  the  extreme  heat  leavmg 
openings,  or  vents,  through  which 
burning  gasoline  can  be  sprayed. 
Petitioner  states  that,  in  tests  of  HDPE 
material  tanks  this  "flame-thrower " 
effect  was  not  exhibited.  With  HDPE 
fuel  tanks,  "the  temperature  nse  was 
slower  than  that  with  steel  and  the 
HDPE  material  expanded  to  reach  an 
equilibrium  pressure  substantially  lower 
than  that  reached  in  the  steel  tank,  and 
not  sufficient  to  expunge  fuel  from 
openings."  As  opposed  to  the  flame- 
throwing  characteristic,  the  petitioner 
states  that  in  the  face  of  a  ragmg  under- 
car  fire,  an  HDPE  tank  would  slowly 
melt  and  discharge  its  fuel  by  dropping 
it  into  the  fire,  presumably  in  a  safer 
manner  relative  to  the  fiame-throwing 
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churacteristic  of  inaUlJic  tanks.  The 
petJlloiMf  beltowB  that  at  leaat  ona 
nundn>d  deathi  or  Intiuias  could  have 
been  prevented  lince  1979  by  ua«  of  fuel 
tanka  with  tha  perfuroianue  capabibtiea 
of  HDPK  tanka. 

Addltiooally,  petitkmer  alatea  that 
I  (DPE  fuoi  tanks  are  leaa  Ukaly  to  be 
punctured  directly  by  impact  ainoe  th«y 
can  be  fabricated  from  thick  (thrtM- 
■txti>«nthi  of  an  Inch)  piastre.  Mr 
Feah«ny  alio  itatet  that  HDPF.  fuel 
tanks  have  an  addad  benefit  of  "totally 
f!liminat(ing]  rust  and  oorroaion 
failures." 

NirrSA  granted  tha  petition  in  a  letter 
dtftnd  September  a.  IWt,  stating  that  the 
Xrantin^  of  tha  petition  •Ignlfled  that  the 
agency  believaa  that  a  further  review  of 
the  Issues  raised  In  tha  petitloa  appears 
to  have  maiit.  This  ANPRJM  requests 
comments  to  assist  tha  a^ncy  In 
analyzing  the  safety  and  practicability 
tisuRS  relating  to  possible  proposals  to 
amend  Standard  No.  301  with  regard  tu 
new  performance  requirfiments  directly 
evaluating  the  ability  of  fuel  systems  to 
withstand  hydrostatic  rupture  and 
puncture.  NIITSA  emphasiz«s  that  it  has 
Issued  this  ANPRM  to  obtain 
Information  on  isbubr  raised  by  the 
petition  for  rulemaking.  If  the  agency 
wern  ultimately  to  Issue  a  final  rule,  it 
would  do  BO  only  after  a  notice  of 
proposed  rulemaking  and  an  opportunity 
for  Interested  parties  to  comment 
thereon. 

In  18T9.  r^rrSA  issued  an  A.NPRM 
dune  11.  \9r».  44  FR  $3441)  concerning  a 
petition  for  rulemaking  from  Ford  Motor 
('onipany  to  amend  Standard  No  301  to 
Inctjrporate  performance  requirements 
frtim  the  F^xmomic  Commission  for 
F.un)pe  regulations  for  plastic  fuel  tanks 
In  that  notice,  NlfTSA  announced  that  It 
wished  to  explore  whether  the 
performance  requlrementa  for  motc»r 
vehicle  fuel  systems  established  by 
Stanilard  No.  301  were  sufficient  to 
ensure  the  Integrity  of  the  fm-l  system, 
given  what  appeared  to  be  the  advent  of 
plastic  fuel  tanka  in  the  near  future 
NirrSA  was  concerned  whether  a 
minimum  level  of  safety  should  be 
established  for  non  melallu:  fuel  tanks 
exposed  to  fires  from  external  sources 
In  particular,  the  agency  wished  to 
explore  wh«th«r  there  was  a  safety 
problem  associated  with  the  softening  or 
burning  of  non  metallic  fuel  tanks 
exposed  to  heat  or  flame. 

In  July  1081.  after  considering  the 
comnMoU  on  tha  ANPRM.  NlfTSA 
terminated  tha  rulemaking  procaadlng 
on  the  Ford  petlHoa  (July  Z7. 1981;  46  FR 
3A30Z.)  Tha  agency  detannined  from  the 
comments  and  odiar  information  that 
there  was  no  evidanca  to  indicata 
velucia  foal-fed  Hre  tncidenta  could  b« 


associated  with  noo-metallic  tanks. 
Also,  data  avaiUbla  at  tha  time  of  the 
terminaUon  ootloa  iiullcated  that  non- 
meUlllc  tmnks  w«r«  used  by  only  about 
two  percmt  ai  the  vehicle  population.  In 
light  of  theae  factors.  NHTSA 
determined  that  th»r«  was  Insuffkaent 
need  to  r«fiiiate  nooHDCUUlc  fuel  tanks. 

Tha  IssoM  prss«i1«d  by  Mr. 
Feaheny's  petition  ooatrast  with  those 
raised  by  the  Ford  petition  In  two 
respects.  First,  as  opposed  to  Ford. 
which  waa  conoamed  about  whether 
noQ-metallic  fu«l  tanks  achieve  an 
acoeptabU  level  of  safety.  Mr.  Faahany 
believes  that  HDPE  plaslic  fu«l  tanks 
exhibit  supenor  performance  oyer  steel 
tanks  with  regard  to  resutance  to 
hydruststiL  rupture  snd  punctur*  and 
the  safe  venting  of  fuel  vapor  prsMure 
(which  allows  HDPE  tanks  to  svold  the 
flamfe-thro«ving  effect  when  heated 
externally).  Second,  at  the  time  of  the 
Ford  petition,  there  apparently  was  very 
little  known  sbout  plastic  fuel  tanks 
because  tboae  tanks  were  only  used  on 
a  limited  numbw  of  vehicles.  Current 
indications  now  show  that  many  foreign 
and  domestic  manufacturers  have  betui 
or  will  be  installing  plastic  fuel  tanks  In 
a  subatantial  portion  of  thair  vehicle 
fleet  For  example,  by  109&.  indications 
are  that  Ford  wdl  use  HDPE  plastic  fud 
tanks  on  virtually  all  of  its  cars  and 
trudis.  (Automotive  News,  June  ft.  1968. 
at  4) 

In  view  of  the  Increasing  presence  of 
non  metallic  fuel  tsnks  in  the  vehicle 
mHrket.  the  agency  is  interested  in 
obtaining  more  information  about  these 
fuel  tnnks.  especially  Information  that 
would  l)e  helpful  in  determining  whether 
to  amend  Standard  No.  301  along  the 
lines  suggested  by  the  petitioner  In 
particular.  NFfFSA  is  Interested  In 
obtaining  information  on  the  safety  need 
for,  and  practicability  of.  performance 
rwquirements  in  Standard  No.  301  for 
resistance  to  hydrostatic  rupture, 
resistance  to  puncture,  and  avoidance  of 
a  flame-throwing  reaction  when  the  fuel 
system  is  heated  externally,  and  on 
whether  those  requirements  can  be 
stated  in  objective  terma. 

Issuaa 

Safety  The  agency  notes  thst  an 
effectivenaaa  evaluation  of  Standard  No. 
301  for  passenger  cars,  which  NHTSA 
conducted  In  1983.  fund  that  the 
standard  appears  to  have  subatantially 
reduced  crash  fires  and  the  fatahtles 
and  iniunes  resulting  thervfrocn. 
(  Evsluation  of  Federal  Motor  Vehicle 
Safety  Standard  301-75,  Fuel  System 
Integrity  Passenger  Cars,"  fXDT  HS- 
a08-33&.  Isnuary  1983.)  t>k}twithstAndlni 
the  demonstratad  sffecdwaass  of  tha 
present  fuel  system  tntagrity  standard. 


the  agency  believes  (t  should  fully 
consider  whether  the  likelihood  of  crash 
fires  or  the  risk  or  death  or  serious 
in)ury  in  a  crash  can  be  further  reduced 
through  reasonable  and  practicable 
means,  such  as  by  use  of  HDPE  or  other 
non-metallic  fuel  tanks.  The  agency  also 
wishes  to  explore  whether  there  are 
negative  safety  effects  that  are 
associated  with  Don-metallic  fuel  tanks, 
but  not  with  metallic  tanks.  NHTSA 
requests  comments  and  dsta  on  the 
following  questions  relating  to  safety: 

1.  Tha  agency  desires  to  analyse  dais 
from  NHTSA's  Fatal  Accident  Reporting 
System  (PARS)  to  compare  the  fire 
involvement  rate  of  vehicles  equipped 
with  non-metalHc  fuel  tanks  against  the 
Tire  involvement  rate  of  vehicles  with 
metallic  fuel  tanks,  and  the  death  and 
injury  rates  associated  with  fire  in  these 
vehicles,  for  tiie  1080-1988  model  year 
period.  However,  in  order  to  conduct 
such  a  comparative  analysis,  detailed 
information  is  needed  by  NHTSA  to 
identify  the  vehicles  in  the  PARS  Hie 
which  were  equipped  with  non-metallic 
fuel  tanks,  and  those  with  metallic  fuel 
tanks.  NHTSA  requests  Information 
from  manufacturers  on  the  makes, 
models,  and  identification  numbers 
(VlN's)  of  vehicles  having  non-metallic 
fuel  tanks  and  those  having  metallic  fuel 
tanks  for  the  1980-1988  model  years. 
It  would  be  belpfol  if  commcnters 
provided  hsts  of  VlN's  in  s  computer 
compatible  format  (I.e..  magnetic  tape  or 
disk)  in  addition  to  hard  copy.  f*JHTSA 
asks  that  commenters  planning  to 
provide  the  VlN's  in  the  suggested 
format  contact  the  agency  to  discuss 
further  the  format  for  the  VlN's  and  the 
manner  in  whicJi  the  data  should  be 
submitted. 

2  The  petitioner  believes  that  HDPE 
fuel  tanks  are  "substantially  immune"  to 
hydrostatic  rupture  and  are  more 
puncture-resistant  than  metal  tanks,  and 
Hre  therefore  much  safer  in  a  crBsh  than 
the  latter  Is  the  petitioner  correct  in 
believing  that  the  performance  of  HDPE 
tanks  is  supenor  to  that  of  steel  tanks  in 
crashes  with  regard  to  hydrostatic 
nipture.  resistance  to  puncture,  and 
avoidance  of  a  "flame- throwing  effect"? 
If  yes.  do  non-metaUic  fuel  tanks  made 
from  material  other  than  HDPE  plastic 
perform  similarly  to  HDPE  tanks  with 
regard  to  the  three  aspects  of 
performance  mentioned  above?  Are 
non-meUlbc  (e.g..  HDPE)  fuel  tanks 
superior  to  steel  tanks  in  other  aspects? 
If  so,  which  aspectts)?  Please  provide  all 
available  technical  research  data  on  the 
performance  of  non-metallic  fuel  tanks 
and  comparable  data  on  metallic  tanks. 

9.  Are  there  general  especta  of 
performaiKx  for  which  non-metallic  fuel 
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tanks  are  infierior  to  steel  tanks?  IHease 
identify  these  and  explain  how  the  tanks 
are  inferior.  Do  non-metallic  fuel  tanks 
negatively  affect  safety  in  any  manner, 
and  if  so.  how?  Please  provide  all 
available  real-world,  fire-related 
accident  data  involving  vehicles  with 
non-metallic  fuel  tanks. 

4.  How  ahoukl  the  standard  be 
amended  to  reMooably  improve  the 
crash  performance  of  the  fuel  tank  on 
light  weight  vehidee? 

Current  and  future  use.  As  mentioned 
above,  it  appears  that  many  foreign  and 
domestic  manufacturers  have  been  or 
will  be  installing  plastic  fuel  tanks  in  a 
substantial  portion  of  their  vehicle  fleet 
For  example,  by  1995.  indications  are 
that  Ford  will  use  HDPE  plastic  fuel 
tanks  on  just  about  all  of  its  cars  and 
trucks.  NHTSA  requests  comments  firom 
motor  vehicle  manufacturers,  and  other 
interested  persona,  on  the  following 
questions  relating  to  the  current  and 
future  use  of  non-metallic  fuel  tanks: 

5.  What  Is  the  current  population  of 
light-weight  vehicles  (10,000  pounds  or 
under  GVWR)  having  non-metallic  fuel 
tanks?  What  is  the  projected  population 
of  such  vehicles  in  19957 

6.  If  you  are  currently  using  non- 
metallic  fuel  tanks  in  your  motor  vehicle 
fleet,  do  you  plan  to  continue  using 
them?  Why  or  why  not? 

7.  If  you  are  not  currently  ufdng  non- 
metallic  fuel  tanka  in  your  motor  vehicle 
fleet,  do  you  contemplate  using  them  in 
the  near  future?  Why  or  why  not? 

8.  What  plant  dianges  would  you 
have  to  make  (or  have  made)  in  order  to 
install  non-metallic  fuel  tanks  on  your 
motor  vehicle  fleet? 

9.  If  you  are  or  will  be  installing  non- 
metallic  fuel  tanks  in  your  vehicle  fleet, 
why  did  you  decide  to  use  them?  For 
example,  is  it  more  cost  effective  to  use 
non-metaUic  fuel  tanks  instead  of  steel 
tanks? 

10.  What  problems,  if  any.  have  you 
en(  ountered  with  the  availability  of 
HDra  materials?  Are  there  non-roetalbc 
fuel  tanks  made  from  materials  other 
than  high  density  polyethylene?  If  yes, 
what  are  these  iriaterials.  and  how 
readily  available  (and  costly)  are  they? 

11.  in  deciding  whether  to  issue  a 
proposal  on  iKn-metallic  fuel  tanks, 
NffTSA  will  consider  the  extent  to 
which  noo-metaUic  fuel  tanks  are  or  will 
be  incorporated  by  manufacturers  in  the 
absence  of  the  suggested  amendment 
and  how  that  voluntary  use  of  the  tanks 
would  affect  the  safety  need  for  possible 
rulemaking.  Should  NHTSA  proceed 
with  a  rulemaking  that  coukl  have  the 
effect  of  forcing  the  conversion  to  non- 
metallic  fuel  tanks  if  needed  there  are 
indications  that  mannfocturers  are 
voluntarily  incorporating  such  tanka  on 


their  new  vehicles?  Why  or  why  not? 
Would  the  superior  performance 

characteristics  attributed  to  non- 
metallic  fuel  tanks  be  exhibited  by  any 
non-metallic  tank,  regardless  of  design, 
or  only  those  non-metallic  tanks  built  to 
ensure  the  presence  of  those 
charscteristicsT 

Feasibility  of  an  objectiw  standard. 
The  petitioner  requests  NHTSA  to 
consider  amendixig  Standard  No.  301  to 
set  minimum  perfonnance  requirements 
for  certain  aspects  of  safety  that  can  be 
achieved  by  fuel  systems  having  HDPE 
fuel  tanks.  Presumably,  currently 
manufactured  fuel  systems  using 
metallic  tanks  cannot  achieve  the 
performance  desired  by  the  petitioner. 
The  agency  would  like  to  obtain  more 
information  on  possible  performance 
requirements  for  the  aspects  of 
performance  identified  by  the  petitioner 
as  being  capable  of  improvement 
through  the  use  of  HDPE  fuel  tanks.  This 
desire  is  based  on  the  assumptions  that 
there  is  a  safety  need  for  improving  the 
ruptiire,  punctiire  and  venting 
characteristics  of  the  metallic  fuel  tanks 
typically  found  on  most  automobiles 
today,  that  the  petitioner  is  correct  with 
regard  to  the  alleged  superior  safety 
performance  of  HDPE  fuel  tanks  over 
metallic  tanks,  and  that  the  costs 
associated  with  the  contemplated 
requirements  are  not  unreasonable. 

12.  Compliance  with  Standard  No.  301. 
a  "vehicle"  standard,  is  currently 
determined  in  a  crash  test  of  the  entire 
vehicle.  Should  Standard  No.  301 
incorporate  an  entirely  different 
d>Tiamic  teat  to  assess  the  integrity  of 
the  fuel  system  with  regard  to  the 
aspects  of  performance  identified  by  the 
petitioner,  assuming  such  a  test  can  be 
developed  and  can  satisfj'  the 
requirements  of  the  Vehicle  Safetj*  Act? 
Alternatively,  should  the  standard 
incorporate  additional  tests  of 
component  parts  of  the  fuel  system?  For 
example,  would  it  be  appropriate  to 
incorporate  a  "drop  test"  such  as  the 
one  established  by  the  Federal  Highway 
Administration  fPHWA)  for  side- 
mounted  liquid  fuel  tanks?  [Set.  49  CFR 
5  393  67(e)(1).  Briefly,  under  the  FHWA 
"drop  test"  a  fuel  tank  may  not  leak 
more  than  a  total  of  one  ounce  by 
weight  of  water  per  minute  after  being 
dropped  30  feet  on  its  comer  onto  an 
unyielding  surface.)  What  tests  should 
be  considered  and  how  do  they  relate  to 
the  safety  of  the  fuel  tank? 

13.  In  the  event  NHTSA  tentatively 
determines  there  is  a  safety  need  to 
proceed  with  a  proposed  rule  on  the 
aspects  of  performance  targeted  by  Mr. 
Feaheny  as  candidates  for  rulemaking, 
would  it  be  possible  to  state  the  desired 
performance  requirements  using 


objective  criteria,  as  is  required  by  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act?  If  yes.  what  should  those 
requirements  be? 

Impacts 

NHTSA  has  considered  the  imparts  of 
this  action  in  accordance  with  thie 
Department  of  Transportation's 
regulatory  policies  and  procedures  and 
has  concluded  that  it  >s  nonsignificant 
within  the  meaning  of  those  procedures. 
The  expected  impacts  are  too 
indeterminate  at  this  time  to  conclude 
whether  a  regulatory  evaluation  would 
be  appropriate.  Should  the  agenry 
decide  to  proceed  with  a  nonce  of 
proposed  rulemaking  the  derision 
whether  to  prepare  a  regulatory 
evaluation  would  be  made  at  that  time. 

This  action  has  been  analyzed  in 
accordance  with  the  principtps  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  detenn'ned  that  it 
dees  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Before  issuing  a  rujtice  of  proposed 
rulemaking  the  agency  would  evaluate 
the  action  for  the  purposes  of  E.0. 122!»1. 
the  Regulatory  Flexibility  Act  and  the 
National  Environmental  Policy  Act 

Commaats 

Interested  persons  are  invited  lo 
submit  comments.  It  is  requested  but  not 
required  that  10  copies  be  submitted. 

All  comments  m.ust  not  exceed  15 
pages  in  length.  (49  CFR  553.^1) 
Necessary  attachments  may  '»e 
appended  to  these  submissirns  without 
regard  to  the  15-page  limit  Itiis 
limitation  is  intended  Ic  encour<ige 
commenter.*  to  detfail  tlicir  pr.mary 
arguments  in  a  concise  fashion. 

If  a  commenter  w^ishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  conndential  business 
information,  should  be  submitted  to  tl>e 
Chief  Counsel,  .NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  49  CFR  Part  51Z. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examiiuition  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible. 
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commantB  f\le<j  aftsr  th«  clofing  d^ile 
will  alto  b«  conjidarvd.  Coounanta 
nK.«)lved  too  lata  for  conaldflriitlon  In 
r«gard  to  the  final  rula  wtU  b« 
conaidered  aa  auggeatlona  for  further 
mlfimakinji  action.  Commenta  on  the 
propoaal  wtll  b«  avallabia  for  lnap«ctlon 
In  th«  dockal.  Tha  NKTSA  will  continue 
to  file  relevant  Information  aa  it 
becomea  avallabia  In  tha  docket  after 
the  r.loalng  date,  and  It  ta  recommended 
that  Inlereated  persona  continue  to 
examine  the  docket  for  new  material. 

Thoaa  peraona  dealrlng  to  b«  notified 
upon  receipt  of  their  commenta  In  the 
rulea  docket  ahould  encioae  a  aelf- 
addp*4*«'<l.  atamped  poatcard  In  the 
envdopi*  with  their  commenta.  Upon 
receiving  the  commenta.  the  docket 
auperviaor  will  return  the  poatcard  by 
mail 

A  regulatory  Information  number 
(KIN)  la  aaalgned  to  each  regiilatory 
action  llated  in  the  Unified  A^nda  of 
Federal  Regulationa.  Tha  Regulatory 
Information  Service  Center  publiahea 
the  Unified  Agenda  in  April  and 
CV  l()t>er  of  each  year  The  RIN 
contained  In  the  heading  of  thia 
document  can  be  uaed  to  croaa  reference 
thIa  action  with  the  Unified  Agenda 

Uat  of  Subjacts  In  «•  CFR  Pari  571 

Importa.  Vlotor  vehicle  aafely.  Motor 
vehicle* 

jli  V  SC:    1J«2,  1401.  1407   dwifTliitl.m  of 
authority  ■(  49  O'R  1  SO) 

lituad  on  March  ^  1900 
Barry  Falrtoa, 

AttiK  iiile  Admmiilrator  for  Ruiamakjiig 
\yV.  Doc  m~M2A  Filed  ^-7~&(^  8  4A  am) 
aaiJMa  oooa  *aia-«»-M 


4«  CFR  Pari  SCO 

lOocHat  No.  97-<»,  Node*  7] 

RIN:  2127-AC42 

Odomeler  Dtedoaur*  Raqulremant* 

Aoancr:  NdtionHl  MiKhwuy  Traffic 
Srtfi'ty  Adminiatratlon 
ACTIOM:  (irrtnt  of  p«"tilU)nB  for 
rec(in»u)«rHti()n   notu  ♦•  of  propoaed 
ruipmdkinn 


Thia  la  in  reaponae  to  four 

p«'iitiona  for  n»((iniiui»"rHtu)n  t)f  tht" 
Nutinnal  Highway  IrHffit  Safety 
Ailmuii»lrBlion  •  final  rule  concerning 
odometer  diecloiure  reguirementa 
Num«*ri)ua  lettera  were  alao  ivibmilted 
on  thia  lublect  Theae  pelitiona 
requeatfd  that  NUTS.A  reconaider  the 
provlaiona  of  the  final  rule  which  (1) 
Define    tranaferor    and    tranaferee ' 
and  (;:)  require  dealer*  and  diatributor* 
to  retain,  for  five  yeara.  a  copy  of  every 


odometer  atatement  including  the 
tranaferea'a  aignature.  that  they  laaue 
and  rvcelva. 

Thia  Dotlca  propoa«a  to  clarify  the 
deflnitiona  of  tranaferor  and  tranaferee 
with  regard  to  the  peraon  who  acta  aa  an 
agent  for  tha  tranaferor  or  tranaferea.  In 
addition,  thia  notice  propoaea  to  require 
a  tranaferea  to  return  to  Kla  tranaferor,  a 
algned  copy  of  the  odometer  diacloaure 
atatement  that  he  received  from  hia 
tranaferor  Finally,  thia  notice  alao 
propoaea  to  require  that  title 
reaaaignment  document*  be  iaaaued  by 
the  Statea. 

OATH  Commenta  on  thia  NPRM  are  due 
no  later  than  Apnl  7,  1988 
ADOWiaa.  Written  commenta  should 
refer  to  the  docket  number  of  thia  notice 
and  ahould  be  aubmitted  to:  Docket 
Section.  Room  5100.  Naaaif  Building.  400 
Seventh  Street.  SW  .  Waahingtoa  DC 
20S90  (Docket  houra  are  8K»  am.  to  4«) 
p  m  ) 

worn  nmnmm  w^owmatiow  coarrAcr 
Judith  Kaleta.  Office  of  the  Chief 
Counael.  Room  5219,  National  Highway 
Traffic  Safety  Admlniatration.  400 
Seventh  Street  SW..  Washington.  DC 
20590(202-366-1834). 
AMY 


Background 

To  Implement  the  Truth  In  Mileage 
Act  of  1960  and  to  make  aome  needed 
changea  In  the  Federal  odometer 
regulatlona.  the  National  Highway 
Traffic  Safety  Adminiatration  (NlfTSA) 
publiahed  a  notice  of  propoaed 
rulemaking  (NPRM]  on  )uly  17.  1967.  52 
VR  27022  (1967)  The  agency  received 
numeroua  commenta  on  the  N'PRM. 
repreaenting  the  opiniona  of  new  and 
used  car  dealera,  auto  auctiona.  leasing 
companlea.  State  motor  vehicle 
adminiatratora.  and  enforcement  and 
consumer  protection  agencies  Each  of 
the  commenta  waa  conaidered  and  a 
final  rule  waa  publiahed  on  August  5, 
19flfl.  53  FR  29464  {1968) 

A*  required  by  the  Truth  in  Mileage 
Act.  the  final  rule  requirra  the  transferor 
of  a  motor  vehicle  to  provide  a  mileage 
disclosure  on  the  title  document  or,  if 
the  title  document  dues  not  include  a 
space  for  the  mileage  disclosure  (during 
the  phase-in  penod),  or  if  the  vehicle  has 
not  been  previously  titled,  it  requires  the 
transferor  to  make  a  written  disclosure 
of  mileage  on  a  separate  document  Also 
aa  required  by  that  statute,  the  final  rule 
requires  that  title  documenta  be 
manufactured  or  otherwiae  aet  forth  by 
a  aecure  proceaa  to  deter  counterfeiting 
and  alteration,  requirea  that  at  the  time 
of  laaue,  the  titlea  include  the  mileage 
diacloaure;  adda  diacloaure  requlrementa 
for  leaaora  and  leaeeea:  and  adda 


retention  requlrementa  for  leaaora  and 
auction  companlea.  In  additloa 
conaiatent  with  the  atatute.  the  rule 
amend*  the  form  and  content  of  the 
odometer  diacloaure  atatement.  The  rule 
also  prohibits  a  peraon  from  signing  the 
diacloaure  aa  both  the  tranaferor  and 
tranaferee  in  the  aame  transaction  In 
order  to  guard  againat  a  situation  where 
only  one  party  to  the  transaction  would 
be  aware  of  the  disclosure.  Finally,  the 
final  rule  clarifies  the  definition  of 
transferor  and  transferee  and  extends 
the  record  retention  requirement  for 
dealers  and  distributors. 

The  Agency  received  seven  petitiona 
for  reconsideration  of  the  final  rule.  In 
addition,  we  received  numerous  letters 
concerning  the  final  rule  and  supporting 
the  petitions.  These  petitions  requested 
that  NHTSA  reconsider  the  provisions 
of  the  final  rule  that;  (1)  Prohibit  a 
person  from  signing  the  odometer 
disclosure  statement  as  both  the 
transferor  and  transferee  In  the  same 
transaction:  (2)  define  "transferor"  and 
"tranaferee";  (3)  define  "aecure  printing 
process";  (4)  concern  the  language 
included  on  the  odometer  disclosure 
statement;  and  (5)  require  dealers  and 
distributors  to  retain,  for  five  years,  a 
copy  of  every  odometer  disclosure 
atatement.  including  the  tranaferee'a 
signature,  that  they  issue  and  receive. 
These  petibons  and  letters  have  been 
placed  in  the  docket  Before  the  Agency 
could  fully  consider  the  petitions. 
Congress  enacted  the  Pipeline  Safety 
Reauthorization  Act  of  1988,  Pub.  L  100- 
561. 

Section  401  of  the  Pipeline  Safety 
Reauthorization  Act  which  amends 
section  408(d)(1)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  15 
use.  1988(d)(1),  concerns  the  use  of 
certain  powers  of  attorney  in  connection 
with  the  required  mileage  disclosure. 
The  new  law  directs  the  agency  to 
prescribe  the  form  and  content  of  the 
power  of  attorney/disclosure  document 
and  reasonable  conditions  for  its  use  by 
the  transferor,  "consistent  with  this  Act 
and  the  need  to  facihtate  enforcement 
thereof  '  It  also  requires  NHTSA's  rule 
to  pmvide  for  the  retention  of  a  copy  of 
the  power  of  attorney  and  to  ensure  that 
the  person  granted  the  power  of 
attorney  completes  the  disclosure  on  the 
title  consistent  with  the  disclosure  on 
the  power  of  attorney  form. 

Scope 

Consistent  with  the  statutory 
mandate,  this  notice  grants.  In  whole  or 
In  part,  four  of  the  petitions  for 
reconsideration.  Generally,  two  of  these 
petitions  concern  the  definition  of 
transferor  and  tranaferee  with  regard  to 


the  person  who  acts  as  an  agent  for  the 
transferor  or  transferee.  The  other  two 
petitions  ooncern  the  relationship 
between  the  retention  reqtiirement 
applicabie  to  dealers  and  distributors 
and  the  requirement  that  the  transferee's 
signatare  appear  on  the  odometer 
disdosore  statements.  The  most 
significant  points  of  the  ftmr  petitions 
are  addressed  below. 

In  an  interim  final  role  also  published 
in  today's  Fadaral  Reglrtui.  NHTSA 
grants,  in  whole  or  in  part  three 
petitions  for  reconsideration  of  the 
portioo  of  the  final  rule  that  provides 
that  a  peraoa  shall  not  sign  a  disclosure 
statement  as  the  transferor  and 
transferee  in  the  same  transaction  aiMl 
implements  the  portion  of  the  Pipeline 
Safety  Reaothorization  Act  of  1968  that 
concerns  tha  uae  of  powers  of  attorney 
to  diadoae  mileage. 

NHTSA  has  denied,  in  whole  or  in 
part  three  petitions  for  reoonaideration 
of  the  final  rule  pubhahed  on  Augost  S, 
1988.  because  they  are  inconsistent  with 
the  new  statute.  For  reasona  discoased 
in  the  document  denjriag  the  petitions, 
two  other  petitions  were  also  denied. 
The  denial  notice  is  publiahed  in  today's 
Fadaral  Rafiater. 

Defimtknis 

To  clarify  that  the  liability  for  issuing 
a  false  odometer  disclosure  statement 
could  be  placed  on  a  person  acting  as  an 
agent  for  the  owner  of  a  vehicle,  in  a 
notice  issued  on  July  17, 1967,  we 
proposed  to  amend  the  definitioo  of 
"transferor"  and  the  definition  of 
"transferee",  contained  in  |  580.3,  to 
Include  the  agent  of  the  tranaferor  and 
transferee.  52  FR  27023  (1987).  Although 
one  commenter  feared  that  the 
definitions  could  be  misconstrued  to 
require  that  every  agent  who 
participates  in  the  transfer  must  issue  an 
odometer  disclosure  statement  we  felt 
that  the  preamble  to  the  final  rule 
permitted  us  to  clarify  the  meaning  of 
the  definition  without  changing  the 
regulatory  language,  and  the  definitions 
were  adopted  as  proposed. 

The  National  Independent  Automobile 
Dealers  Asaociation  fNLADA)  and  the 
National  Auto  Auction  Association 
(NAAA)  have  requested  that  NHTSA 
reconsider  the  definitions  of  transferor 
and  transferee  adopted  in  the  final  rule. 

NIADA  asserts  that  the  definitions 
should  be  expressly  limited  to  a 
principal  or  an  agent  who  signs  the 
required  disclosure  on  behalf  of  the 
owner.  Without  thia  hmitation,  NIADA 
believes  that  that  the  definitions  in  the 
final  rule  may  subject  agents  of  the 
transferor  to  liability  for  failure  to 
comply  with  the  odometer  disclosare 
requirements,  whether  or  not  they  have 


any  responsibility  for  issuing  an 
odometer  disclosure  statement 
Likewise,  NAAA  claimed  that  the 
definitions  were  ambiguous.  NAAA's 
argument  was  based  upon  an  apparent 
inconsistencty  in  the  preamble  to  the 
final  rule.  NAAA  noted  that  while 
NHTSA  defined  "transferor"  to  include 
"any  person,  who  as  agent  transfers  the 
ownership  of  another",  53  FR  29476 
(1988).  NHTSA  also  stated  that  "transfer 
of  ownership  under  State  laws  may  not 
occur  at  one  point  in  time,  but  is  a 
process."  53  FR  29468  (1988),  TTierefore, 
NAAA  suggested  that  NHTSA  define 
"transferor"  to  include  any  agent  who 
actually  makes  the  required  disclosure 
on  behalf  of  the  owner,  NAAA  also 
suggested  that  the  definition  of 
"transferee"  be  amended  in  a  similar 
manner. 

Even  though  NHTSA  attempted  to 
clarify  the  definitions  in  the  preamble,  it 
is  apparent  that  some  confusion  still 
remains.  The  suggestions  prapowd  by 
NIADA  and  NAAA  are  consistent  widi 
NHTSA's  intention  expressed  in  the 
preamble  to  the  NPRM  and  to  the  final 
rule.  It  has  not  been  NHTSA's  intention 
to  require  that  the  transferee  receive 
multiple  odometer  discloaure 
statements.  Therefore,  we  are  proposing 
to  amend  the  portions  of  the  definitions 
of  transferor  and  transferee  concerning 
the  transferor's  and  transferee's  agents. 
'Tranaferor"  would  be  defined  to 
include  the  transferor's  agent  who  signs 
any  odometer  disclosare  statemoit  on 
behalf  of  the  transferor.  Similarly, 
'Transferee"  would  be  defined  to 
include  the  transferee's  agent  who  signs 
any  odometer  disclosure  statement 
NHTSA  requests  comments  on  these 
propoaed  amendments  to  the  definitions. 

NAAA  included  with  its  petition,  eight 
scenahos  of  vehicle  transfers  and  asked 
who  would  be  the  transferor.  To  aasist 
those  involved  in  the  transfer  of  vehicles 
to  more  fully  understand  the 
requirements  of  the  law  and  our 
proposed  definitions,  we  have 
addressed  each  of  these  scenarios  and 
the  duties  of  the  parties  as  they  would 
be  interpreted  under  those  proposals: 

1,  A.  a  retail  customer  with  a  trade-in. 
purchases  a  vehicle  from  B,  a  dealer. 
The  secured  lender  holds  the  title  to  A's 
trade-in.  A  gives  B  a  power  of  attorney. 
B  pays  off  the  loan,  obtains  the  title,  and 
transfers  ownership  pursuant  to  the 
power  of  attorney.  A  would  be  a 
transferor.  B,  A's  agent  would  also  be  a 
transferor.  A  would  make  a  disclosure 
to  B  on  the  secure  power  of  attorney  and 
B  would  make  and  sign  a  disclosure  on 
the  title  on  A's  behalf. 

Nota:  The  use  of  the  power  of  attorney  in 
this  inslance  would  allow  B  to  sign  aa  both 


the  transferor  and  tranaferee  in  the  same 
tranaactioo.  Therefore,  tite  power  of  attorney 
form  muat  meet  the  requirement*  of  section 
401  of  the  Pipeiine  Safety  Reauthorization 
Act  of  1988,  Pub.  L  100-561,  and  ike  interun 
final  rule  iasved  by  NHTSA  purvuaiit  to  the 
Act  which  haa  been  pobliabed  in  today's 
Fadacall 


2.  A,  a  wholesale  dealer,  sells  a 
vehicle  to  B,  a  wholesale  dealer.  A  gives 
B  a  power  of  attorney.  B  uses  the  power 
of  attorney  to  transfer  the  ownership  to 
C  after  receiving  the  title  documents 
from  A.  A  is  B's  transferor  and  B  is  C» 
transferor.  However,  if  A  sells  the  car  to 
B  and  gives  B  the  title,  it  is  unclear  why 
A  gave  B  a  power  of  attorney  If  B  used 
A's  power  of  attorney  to  transfer  the  car 
to  C  and  B's  name  did  not  appear  on  the 
title  as  a  buyer,  B  would  be  in  violation 
of  State  laws  which  prohibit  "skipping 
title",  "Skipping  title"  means  omitting  an 
owner  from  the  chain  of  ownership. 

3.  A,  a  dealer,  employs  B  as  a 
salesperson.  B  sells  A's  car  and  signs 
the  transfer  of  ownership  document.  If 
the  car  is  owned  by  A  as  a  dealer  and 
not  personally,  botii  A  and  B  would  be 
transferors,  and  either  A  must  issue  and 
sign  an  odometer  disclosure  statement 
or  B  may  issue  and  sign  an  odometer 
disclosure  statement  on  A's  behalf. 

4.  A  is  an  independent  contractor  who 
buys  and  sells  cars  for  B.  a  dealer.  A 
sells  B's  cars  and  signs  the  transfer  of 
ownership  documents  on  behalf  of  B.  A 
and  B  would  be  transferors,  and  A 
should  issue  and  sign  an  odometer 
disclosure  statement  on  B's  behalf. 

5.  A  and  B  are  wholesale  dealers.  A 
sells  a  car  to  B  through  C.  a  wholesale 
auctioa.  C  has  not  purchased  the  car 
and  signs  no  transfer  of  ownership 
documents.  C  obtains  the  title  from  A. 
pays  A  on  B's  behalf,  and  then  dehvers 
the  title  to  B.  A  would  be  the  transferor 
and  must  issue  and  sign  an  odometer 
disclosure  statement  to  B. 

6.  A  and  B  are  wholesale  dealers.  A 
sells  a  car  to  B  through  C,  a  wholesale 
auctioa  C  has  not  purchased  the  car, 
but  signs  transfer  of  ownership 
documents,  pursuant  to  a  power  of 
attorney  from  A.  C  obtains  the  titie  from 
A,  pays  A  on  B'a  behalf,  and  then 
delivers  tide  to  B.  A  and  C  would  be 
transferal  and  C  should  issue  an 
odometer  disclosure  statement  to  B.  on 
behalf  of  A. 

7.  A  is  an  attorney  who  is  the  personal 
representative  of  an  estate.  A  signs  the 
transfer  of  ownership  documents, 
transferring  a  vehicle  that  is  part  of  the 
estate  to  B,  the  beneficiary.  The  estate 
and  A  would  be  the  transferors,  and  A  is 
required  to  issue  and  sign  an  odometer 
disclosure  statement  on  behalf  of  the 
estate. 
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8.  A  II  «n  ttfomey  who  li  the  penonal 
n>pr«t«ntattva  of  an  ettate  A  ligni  th« 
transfer  of  ownership  documents, 
tranfferrlng  a  vehicle  that  It  pert  uf  the 
eiitaie  to  B,  the  beneficiary  C,  As 
secretary,  carriea  the  tranafer  of 
nwnerthip  document!  to  the  Hate  tllltnn 
office  to  be  proceaaed  A  new  title  will 
he  issued  In  B's  name  The  estate  and  A 
would  be  transferors,  and  A  Is  required 
to  issue  and  sign  an  odometer  disclosure 
statement  on  behalf  of  the  eslnte 

Record  Retantioo  and  Lons-Distanca 
Smlrnt  Transactions 

The  NPRM  of  luly  1987  propos^-d  a 
new  section  580.8  concerning  the 
retention  of  odometer  disclosure 
statements  by  motor  vehicle  dealers, 
distributors,  and  lessors.  This  section 
prop4Jsed  to  Increase,  from  four  to  five 
years,  the  length  of  time  the  dealers  and 
distributors,  required  by  this  part  to 
Issue  an  odometer  disclosure  statHmHnl. 
shall  retain  odometer  disclosure 
statements  Since  the  Truth  tn  Mileage 
Act  requires  that  the  disclosure  be  on 
th«  title,  transferors  Involved  tn  long- 
distance transactions  were  concerned 
that  their  transferees  would  not  return  a 
signed  copy  of  tha  dlscloaura  mada  on 
the  title.  (Currantly,  the  disclosure  is  on 
a  separata  document  and  these 
tranafarors  refuse  to  release  the  title 
until  they  raoatva  tha  signed  disclosure 
atatamant.)  PHll  Croup.  Inc  (now  PfOi 
Corporation)  (PtOf)  asserted  that  is  not 
reasonable  to  pUca  a  legal  requirement 
on  tha  transferor  to  retain  records  over 
which  ha  does  not  hava  control  and  that 
any  tranaferaa.  with  Intent  to  commit 
fraud  by  tamparina  with  tha  title,  will 
simpiv  altar  tha  title  after  tha 
transfaror's  copy  has  been  made.  Pf  Oi 
argued  that  since  tha  Slates  will  be 
receiving  and  retaining  fully  executed 
title  documents,  there  seams  to  be  little 
benefit  to  require  transferors  to  also 
retain  these  records.  Therefore,  Pli}! 
requested  that  tha  final  rule  require  the 
transferor  to  retain  only  a  copy  of  the 
disclosure  statement  prior  to  release  of 
the  document  to  the  transferee  The 
American  Automotive  Leasing 
Association  (AALA)  suggested  that  the 
regulation  allow  a  tranaferor  who  is  also 
a  lessor,  and  therefore,  involved  in  long- 
distance transactions,  to  fulfill  the 
retention  reoulrements  by  retaining  a 
copy  of  tha  disclosure  statement,  which 
is  forwarded  for  the  buyer's  signature, 
and  requesting  the  buyer  to  sign  the 
statement  and  return  a  copy 

We  did  not  grant  the  requests  of  PHl^ 
and  AALA.  the  final  rule  was  sdopted 
as  proposed.  In  the  preamble  to  the  final 
rule  of  August  1086,  we  explained  that 
requiring  the  traruferor  to  retain  a  copy 
of  the  disclosure  signed  by  the 


transferee  Is  essential  to  enforcement.  It 
prevents  s  buyers  from  altering  the 
mileage  and  later  alleging  that  the 
altered  mileage  Is  the  mileage  he 
received  from  the  transferor,  since  the 
transferor  would  have  a  copy  of  the 
disclosure  with  the  higher  mileage  and 
the  transferee's  signature.  This 
unaltered  copy  would  not  be  on  file  in 
Ihe  State  titling  office  53  FR  29474 
(1988) 

Because  they  are  concerned  that  thpy 
will  be  found  in  violation  of  the 
retention  requirements  if  their 
transferees  do  not  return  a  copy  of  the 
title,  including  the  signed  disclosure, 
PHli  and  the  National  Association  of 
Fleet  Administrators,  Inc  (NAf  A)  have 
petitioned  NJfTSA  to  reconsider  the 
retention  requirements  of  the  final  rule. 
They  feel  that  they  have  no  way  to 
compel  their  transferees  to  return  a 
signed  copy  of  the  disclosure  and  that 
section  580.8  of  the  rule,  which  requires 
a  transferor  to  retain  a  copy  of  the 
disclosure  that  includes  the  transferee's 
signature,  places  an  unreasonable 
administrative  and  financial  burden  on 
them. 

NAFA  and  PJIH  proposed  the 
following  three  alternatives:  (1)  An 
amendment  to  tha  regulation  to  require 
the  transferor  to  retain  only  a  copy  of 
his  disclosure,  not  a  diaclosura  signed 
by  tha  transferee:  (2)  an  amendment  to 
the  regulation  to  specify  what 
constitutes  a  good  faith  effort  by  a 
transferor  to  obtain  a  copy  of  a 
completed  odometer  disclosure 
statement  from  hla  transferea:  and  (3)  an 
amendment  to  tha  regulation  to  require  a 
transferea  to  return  a  completed 
odometer  dlscloaura  statement  to  his 
transferor. 

In  support  of  the  first  alternative.  PIUI 
and  NAFA  noted  that  since  tha 
disclosure  is  on  the  title,  a  completed 
disclosure  will  be  on  file  In  tha  State 
Department  of  Motor  Vehicles.  They 
also  noted  that  because  titles  will  be 
securely  printed,  transferees  will  be 
unable  to  alter  the  mileage  disclosed  by 
the  transferor  on  the  titles.  Finally,  they 
claimed  that  the  cost  of  obtaining  a 
completed  odometer  disclosure 
statement,  involving  mailing  fees  and 
administrative  expenses,  would 
outweigh  the  benefits  of  this 
requirement. 

NlfTSA  has  not  adopted  this  Tirst 
altemattva.  As  wa  stated  In  the 
preamble  to  the  final  rule,  requiring  the 
transferor  to  retain  only  a  copy  of  his 
disclosure  presents  s  problem  for 
investigative  and  enforcement  actions. 
This  would  permit  a  buyer  to  alter  the 
mileage  disclosure  on  the  title  and  later 
allege  that  the  altered  mileage  is  the 


mileage  received  from  his  transferor, 
since  his  transferor  would  not  have  a 
copy  of  disclosure  on  the  title  with  the 
higher  mileage  and  the  transferee's 
signature.  We  recognize  that  even  with 
securely  printed  titles  and  reassignment 
documents,  some  alterations  have  been, 
and  may  continue  to  be,  undetected 
upon  initial  review  by  State 
Departments  of  Motor  Vehicles.  We 
have  found  that  copies  of  titles,  made 
before  the  titles  were  altered,  are  an 
effective  investigative  aid  in 
determining  whether  the  title  has  been 
altered  and  whether  additional  analysis 
of  the  title  is  needed. 

NAFA  argues  that  NUTSA 
underestimated  the  costs  of  the 
retention  requirement  and  that  the 
benefits  to  be  derived  from  the 
requirement  of  obtaining  a  photocopy  of 
the  title  do  not  outweigh  the  costs.  In 
NUTSA's  regulatory  evaluation  of  the 
final  rule,  NHTSA  estimated  the  cost  of 
this  requirement  to  be  )BOO,000. 
Regulatory  EvaluaUon — Final  Rule 
Implementing  Truth  in  Mileage  Act  of 
1986.  (April  1968:  pages  43-44).  (NAFA 
mistakenly  claims  that  t^IHTSA 
estimated  the  costs  of  thia  provision  to 
be  S254.00a  2.540,000  fleet  vehicles  X 
10).  NAFA  argues  that  while  NHTSA 
has  estimated  the  coat  of  photocopying 
the  title,  NHTSA  did  not  consider  the 
cost  of  this  service  provided  by  auto 
auctions  and  wholeulert.  Because  the 
service  of  providing  a  copy  of  the  title 
will  replace  the  current  practice  of 
providing  a  copy  of  tha  separate 
odometer  statement  NHTSA  sees  no 
reason  to  consider  this  coat  H  is  not  a 
new  cost  Imposed  by  the  final  rule. 

In  addition  to  saving  personnel  time 
and  lab/analysis  costs,  the  record 
retention  requirement  in  tha  final  rule  la 
a  vital  pari  of  the  Investigative  process, 
especially  since  a  significant  part  of 
odometer  fraud  Involves  vehicles  that 
have  been  sold  through  long-distance 
transactions,  those  used  by  lease 
companies  or  in  business  fleets.  A  study 
by  the  Illinois  Office  of  the  Attorney 
Ceneral  found  that  46.8  percent  of  all 
one-time  lease  vehicles  surveyed  in 
twenty-three  States  during  a 
one-year  period  had  their  odometers 
rolled  back.  A  Washington  State 
study  estimate  that  sixty  percent 
of  leased  vehicles  have  their  odometers 
reset.  NHTSA  estimates  the  cost  of 
odometer  fraud  resulting  from  lease 
vehicles  to  be  between  $1,272,500,000 
and  $2,156,560,000.  Regulatory 
Evaluation — Final  Rule  Implementing 
Truth  in  Mileage  Act  of  1966.  (April 
1988:  page  79).  If  requiring  long-distance 
transferors  to  keep  a  copy  of  the 
disclosure  on  the  title.  Including  the 
transferee's  signature,  would  reduce 


odometer  fraud  by  less  than  one-tenth  of 
one  percent,  it  would  be  cost  effective. 

The  purpose  of  this  requirement  is  to 
aid  investigative  action.  It  is  not  now. 
nor  has  if  ever  been.  NHTSA's  intention 
to  require  transferors  involved  in  long- 
distance transfers  to  compare  the  copy 
of  the  returned  odometer  disclosure 
statement  with  the  mileage  statement 
that  these  transferors  have  in  their  files. 

We  have  adopted  the  second 
alternative  proposed  by  NAFA  and 
PHH  the  suggestion  to  amend  the 
regulation  to  specify  what  constitutes  a 
good  faith  effort  by  a  transferor  to 
obtain  a  copy  of  a  completed  odometer 
disclosure  statement  from  his  transferee. 
As  we  noted  in  the  preamble  to  the  final 
rule  of  August  1968, 15  U.S.C.  1990b 
provides  that  fifHTSA  must  take  into 
account  the  nature,  circumstances, 
extent  and  gravity  of  the  violation. 
Similarly,  "a  good  faith  effort"  is 
dependent  upon  the  circumstances  in  a 
particiilar  instance,  and  we  cannot 
provide  a  complete  listing  of  these 
matters.  Therefore,  it  would  be 
inappropriate  to  include,  in  the 
regulation,  a  provision  as  to  what 
actions  constitute  good  faith. 

We  are  proposii^  to  adopt  the  third 
alternative  suggested  by  NAFA  and 
PHR  an  amendment  to  the  regulation  to 
require  transferees  to  return  a 
completed  odometer  disclosure 
statement  to  their  transferors. 
Specifically,  we  are  proposing  to  amend 
S  S80.5(f).  Under  that  provision  of  the 
final  rule,  the  transferee  is  required  to 
sign  the  disclosure  statement  and  print 
his  name.  This  proposal  would  require 
that  the  transferee,  in  addition  to  signing 
the  disclosure  and  printing  his  name, 
return  a  copy  of  the  signed  disclosure 
statement  to  his  transferor.  A  transferee 
who  fails  to  return  this  statement  would 
be  subject  to  civil  and  criminal 
penalties.  We  expect  that  this  provision 
will  ensure  that  transferees  who  obtain 
the  title  from  their  long-distance 
transferors  will  return  a  copy  of  the 
completed  odometer  disclosure 
statement  to  their  transferors,  and  that 
these  long-distance  transferors  will  be 
able  to  retain  a  copy  of  the  signed 
odometer  disclosure  statement  as 
required  by  |  580.8(a). 

Security  of  Title  Documents 

The  Truth  in  Mileage  Act  requires  that 
each  State  motor  vehicle  title  be  set 
forth  by  a  secure  printing  process  or 
other  secure  process,  beginning  on  April 
29. 1989.  Consistent  with  this  statutory 
requirements,  in  a  notice  published  in 
the  Federal  Register  on  July  17, 1987.  52 
FR  27028  (1980),  we  proposed  to  add  a 
new  section  concerning  the  security  of 
title  documents.  In  addition  to  proposing 


that  the  title  be  set  forth  by  a  secure 
process,  we  proposed  to  require  that 
each  reassignment  document  be  set 
forth  by  the  same  secure  process  as  the 
title.  To  assist  the  States  in  their  efforts 
to  issue  motor  vehicle  titles  that  comply 
with  the  Truth  in  Mileage  Act  and  this 
regulation,  we  prepared  a  Ust  of 
technologies  that  we  proposed  to  deem 
a  "secure  process,"  This  list  was 
included  in  Appendix  A 

We  received  several  divergent 
comments  concerning  the  security  of  the 
title  document  and  Ap]}endix  A  To 
allow  for  maximum  administrative 
discretion  on  the  part  of  the  States,  we 
did  not  adopt  a  suggestion  from  3M  to 
Ust  and  rank  all  secure  processes. 
Furthermore,  we  did  not  delete 
Appendix  A  as  suggested  by  the 
American  Association  of  Motor  Vehicle 
Administrators  (AAMVA)  and  several 
of  its  member  jurisdictions.  Rather  we 
expanded  and  corrected  it  We  noted  in 
the  preamble  to  the  August  1988  final 
rule  that  Appendix  A  was  included  to 
aid  the  Stetes  in  their  selection  of  a 
secure  process  and  in  no  way  limits  the 
Stetes  or  adds  new  requirements  or 
restrictions  beyond  those  listed  in  the 
nde  itself. 

With  regard  to  the  docimient  used  to 
reassign  the  motor  vehicle  title, 
AAMVA  and  several  of  its  member 
jurisdictioDS  urged  the  agency  to  amend 
the  requirement  to  read,  rather  than  by 
the  "same"  secure  process  as  the  title, 
by  "a"  secure  process.  Aricansas 
asserted  that  it  would  be  a  financial 
burden  for  the  Stete  to  use  a 
reassignment  document  that 
incorporates  the  same  secure  process  as 
the  title.  Other  commenters,  including 
Texas,  Vermont  and  the  Aiiiansas 
Independent  Automobile  Dealers 
Associated,  were  opposed  to  the 
requirement  in  its  entirety,  and  cited 
costs  burdens.  The  Wisctxisin 
Department  of  Transportation 
(Wisconsin),  on  the  other  hand,  asked 
that  NTTTSA  eliminate  separate 
reassignments.  In  the  alternative, 
Wisconsin  stiggested  that  if 
reassignments  are  allowed.  NHTSA 
should  require  the  reassignment 
documents  to  bear  control  numbers  and 
that  the  number  be  included  on  the  title. 
Wisconsin  also  requested  that  NHTSA 
require  the  Stetes  to  record  the  control 
numbers  of  the  reassignment  documents 
they  give  to  each  dealer  and  that  each 
dealer  be  required  to  keep  a  record  of 
the  reassignment  document  issued  for 
each  vehicle. 

NHTSA  reconsidered  it  proposed 
requirement  in  response  to  these 
commento.  In  the  preamble  to  the 
August  1988  final  rule,  we  noted  that 
while  separate  reassignment  documents 


are  not  mentioned  in  the  Truth  in 
Mileage  Act  they  are  often  an  integral 
part  of  the  transfer  process.  Since 
reassignment  documents  are  logical 
extension  of  the  title,  requiring  secure 
reassignment  dociunents  is  a  logical 
extension  of  the  statutory  requirements. 
Therefore,  the  final  rule  required  secure 
reassignment  documents.  However, 
rather  than  requiring  that  reassignment 
documents  be  printed  by  the  same 
secure  process  as  the  title,  we  required 
that  the  reassignment  documents  be  set 
forth  by  "a  secure  process." 

We  are  proposing  to  amend  (  580.4 
concerning  the  security  of  reassignment 
documente.  Specifically,  we  are 
proposing  to  require  that  in  addition  to 
being  set  forth  by  a  secure  printing 
process,  reassigmnent  documents  must 
be  issued  by  the  Stetes.  The  proposal  is 
consistent  with  the  new  law  and  our 
interim  rule,  published  elsewhere  in 
today's  Federal  Register,  that  requires 
that  secure  powers  of  attorney  be  issued 
by  the  Stetes.  If  the  Stetes  w«e  to  only 
offer  guidelines  to  transferors  as  to  what 
would  constitute  a  secure  reassignment 
and  transferors  could  have  diese 
reassignment  documents  printed, 
unscrupulous  transfenvs  could  easily 
roll  back  the  odometer  on  a  vehicle, 
discard  a  reassignment  document  and 
forge  a  new  one  with  a  lower  mileage 
disclosure.  Currendy,  only  eleven  Slates 
allow  a  vehicle  to  be  transferred  on  a 
reas8ignm«it  document  that  is  not 
issued  by  the  Stete.  Comments  are 
requested  from  the  Stetes  conoeroing 
the  issuance  and  printing  of  secure 
reassignments  documents  by  the  State 
and/or  Stete  contractors. 

ExnnptioDS 

In  the  July  1967  NPRM.  we  proposed  a 
new  S  580.6  to  exempt  certain 
transferors  from  issuing  odometer 
disclosure  stetements.  Tliis  new  section 
proposed  to  exempt  the  same 
transferors  exea^>ted  by  the  current 
S  580.5.  NHTSA  created  these 
exemptions  for  transferors  of  vehicles 
for  which  the  odometer  reading  is  not 
relied  upon  as  an  indicator  of  vehicle 
mileage  or  condition.  47  FR  51885.  With 
one  exception,  t  580.6  was  adopted  88 
proposed.  (Transferors  of  vehicles  ten 
years  old  or  older,  rather  than 
transferors  of  vehicles  twenty-five  yea^s 
or  older,  as  proposed,  are  exempt  from 
the  odometer  disclosure  requirements  of 
S  580.5.) 

Since  the  August  1988  final  rule  was 
issued.  NHTSA  has  been  asked  whether 
a  lessee  of  a  vehicle  having  a  gross 
vehicle  weight  rating  (GVWR)  of  more 
than  16,000  pounds  or  of  a  vehicle  that  is 
ten  years  old  or  older  must  furnish  to  his 
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lessor  a  vioittan  statempnt  r»»RHrding  thp 
vehicle!  mlleafie  Becflusr  the  le««or 
whsn  transfemng  ■  vehicle  with  a 
(;V"W'R  of  nx>re  than  Ift.OOO  poun<li  or  a 
vehicle  tan  yeara  old  or  okler.  ta  not 
r»f(^uir»cl  to  (pve  hia  tmnaferee  «n 
o<lufneter  disclosure  atatem«nt.  we  tee 
no  reaaon  to  require  a  leiiae*  of  any  of 
thi'ne  typea  of  vehtd*^.  or  of  any 
vehicles  tlval  are  not  aelf  pmp^llf^i,  to 
Rivo  their  lesaor  a  wntten  atatetnent 
contemtng  to  rehicift  milvat^e 
Therefore,  In  this  notice,  we  are 
pruposmg  to  iini«nd  |  MOO  to  exempt 
the  lesswea  of  cartain  vehicles  from  the 
odometer  di*ciosur«  requinmtents  of 
I  5H()  T  l.ikvwis«.  ws  ars  propoainj^  to 
exempt  ths  lessors  of  oertain  vehicles 
from  the  notification  requirements  of 
I  580.7 

FsdarallsiB  Asasasroeot 

Thia  •(.tktn  has  b««n  analjrced  m 
accordanca  wttii  tiia  pnncipias  and 
crttana  ixMitatnad  in  Executive  Oder 
12012.  and  it  has  been  datenmned  that 
the  proposed  rtiia  doea  not  baTe 
■ufTloant  fiaderaliam  uaplicatioaa  to 
warrant  iIm  preparattoB  of  a  Faderaiiam 
Assessment  Wlrila  it  is  eadmatad  that 
this  propoeed  rale  would  result  In 
additional  ooets  to  tbs  Stataa  fbr 
prliUinf  secura  titie  rnesannaiiiiit 
documenta,  (he  cost  to  aacii  Stale  la 
minimal 

Refulatory  Inipacis 

A.  Costa  and  BenefitM  to  OoaJen.  State*. 
and  Cor 


N}{TSA  has  analyred  thla  rule  and 
determhied  that  rt  is  nertther  "major" 
within  the  meaninf  of  ExeoitlTe  Order 
12291.  nor  "Bixnificant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
pruce<iures  because  of  the  subatantial 
public  intereat  tn  this  matter  TWs 
NPWM  does  not  result  tn  sny  coats  to  the 
States,  df'alem.  and  distributors  in 
sddition  to  those  imposed  by  the  August 
1988  final  rule.  (Sm.  Regulatory 
Evalaation — Pbial  Rule  Implffmenttng 
the  Truth  tn  Mileage  Art.  Docket  No  87- 
09.  No  4)  Any  interested  person  may 
obtain  a  ct>py  of  this  rr^atory 
evalaation  by  writing  to  NFfTSA  Docket 
Section.  ¥J0  Seventh  Street.  SW  , 
Waahingtua.  DC  20S90.  or  by  calling  the 
Docket  Section  at  (202)  3WV-4949 

B  SrnaJJ  Busuwm*  luipucts 

rhe  agrn(  y  has  also  consuliTfJ  the 
impacts  of  this  rul*-  in  rt-lation  to  the 
Kegulalory  Flexibility  Act   I  certify  that 
this  rule  will  no<  harr  a  stjcnifirant 
ecorwmic  Impact  on  s  substantial 
number  of  small  entities  Thr  final  nile 
of  August  1988  requires  that 


reassignments  be  securely  printed  or 
otherwise  set  forth  by  a  secure  process 
This  proposal  merely  requires  that  the 
States  Issue  these  documents  At  the 
time  the  final  rule  was  issued.  NlfTSA 
estimated  the  cost  of  producing  secure 
ruassignments  to  be  tl.TM.OOO  to  States, 
dealers,  and  distributors  NlfTSA 
estimated  the  costs  of  controlling 
rt'dssignment  forms  to  be  fl. 500. 000  to 
the  States  In  addition.  NlfTSA 
estimated  the  costs  of  copying  and 
mailing  titles  containing  the  odometer 
disclosure*  to  be  JBOO.OOO  [See. 
Regulatory  Evaluation — Final  Rule 
Implementing  the  Truth  in  Mileage  Act. 
Dcjcket  No  87-09.  No  4).  This  proposal 
would  not  result  in  any  requirements  in 
addition  to  thoae  imposed  by  the  August 
1988  final  rule  Accordingly,  no 
regulatory  Oexibility  analysis  has  been 
prepared  at  this  time.  However,  the 
agency  invites  comments  from  small 
businesses  on  this  issue 

C.  Environmental  Impocta 

Nl  rrSA  has  considered  the 
environmental  tmpHcationa  of  this  rule, 
in  accordance  widi  the  National 
Fjivifonmental  Pohcy  Act  and 

determined  that  it  will  not  significantly 
affect  the  human  environment. 

D  Paperwork  Reduction  Act 

The  OfFioe  of  Management  and  Bodget 
(OMB^  haa  already  approved  NHTSA't 
Infonnatlan  oollactlon  requirements  that 
require  conaumera,  deaiera,  dlahibators. 
lessors,  and  aoctlon  oompanies  to 
disclose  and/or  retain  odometer 
disclosure  Information.  (OMB  Z127- 
0047).  This  NFflM  doea  not  propoae  any 
new  information  coOection  requirements 
as  that  term  Is  defined  by  OMB  ta  5  CFR 
Part  1520 

Public  CaaiaMata 

Interested  peraona  are  invited  to 
submit  comments  on  the  proposal.  It  is 
rf>quaated.  but  not  reqatred.  that  ten 
copies  be  snbfBitted. 

All  comments  muat  not  exceed  fifteen 
pages  in  length.  (4«  CFR  S53^). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
rfgard  to  the  fifteen  page  limit  This 
limitation  is  Intended  to  encourage 
commenters  to  detail  their  preliminary 
arguments  in  a  concise  fashion. 

All  comments  received  before  the 
close  of  buaineas  on  the  comment 
closing  date  listed  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered  Comments  received  too  late 
for  consideration  will  be  ctmsidered  as 


suggestions  for  future  rulemaking  action. 
The  agency  will  continue  to  file  relevant 
information  as  it  becomes  available.  It  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  by  the 
docket  should  enclose  a  self-addressed, 
stamped  poatcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  maiL 

In  consideration  of  the  foregoing.  49 
CFR  Part  560  would  be  amended  as 
follows: 

PART  580— (AMENOEDl 

1  The  authority  citation  for  Part  580 
continues  to  read  as  folkmrs: 

Authority:  15  US.C.  1988:  delegation  of 
authority  at  40  CFR  1  50(f)  and  Sm  8  (e)(1) 

2.  In  i  58aa,  the  de&nitioos  of 
transferor  and  transferee  would  be 
revised  to  read  as  followa: 

|SMJ    DefMOona. 
•         •         •         •         • 

'Transferee"  meaoi  any  person  to 
whom  ownership  of  a  motor  vehicle  is 
transferred  by  purchase,  gift  or  any 
means  other  than  by  the  crealioo  of  a 
security  interest  and  any  person  who. 
as  agent  signs  an  odometer  disclosure 
statement  for  the  transferee. 

'Transferor"  means  aoy  person  who 
transfers  his  ownership  in  a  motor 
vehicle  by  sale,  gift  or  any  means  other 
than  by  creation  of  a  security  interest 
and  any  person  who.  as  agent  signs  an 
odometer  disclosure  statement  for  the 
transferor. 

X  Section  540.4  would  be  revised  to 
read  as  follows: 


|S8a4    8M»1lya«t 
power  Of  aftanvs 

Each  title  shall  be  set  forth  by  means 
of  a  secure  printing  process  or  other 
secure  process.  Is  addition,  power  of 
attorney  forms  issued  pursuant  to 
I  580.13  and  {  500.14  and  documents 
which  are  used  to  reassign  the  title  shall 
be  issued  by  the  State  and  shall  be  set 
forth  by  a  secure  process. 

4.  Section  580.5  would  be  amended  by 
revising  paragraph  (f)  to  read  as  follows: 


{no.9 


off  ooometer 


(f)  The  transferee  shall  sign  the 
disclosure  statement  print  his  name, 
and  return  a  copy  to  his  transferor 

5  Section  5808  would  be  amended  by 
revising  the  introductory  text  and  (a) 
introductory  text  and  by  adding 
paragraph  (c)  to  read  as  follows: 


SSS(L«    Exemptions. 

Notwithstanding  the  requirements  of 
9  580.5  and  {  580.7: 

(a)  A  transferor  or  a  lessee  of  any  of 
the  following  motor  vehicles  need  not 
disclose  the  vehicle's  odometer  mileage: 

(c)  A  lessor  of  any  of  the  vehicles 
listed  in  paragraph  (a)  of  this  section 
need  not  notify  the  lessee  of  any  of 
these  vehicles  of  the  disclosure 
requirements  of  S  580.7. 

Issued  on  March  3, 1989 

Erika  Z.  looes. 

Chief  Counsel.  National  Highway  Traffic 
Safety  Administration. 

(FR  Doc  89-6393  Filed  3-6-89;  lOruJ  ami 

■axsnooof  asis-ss-n 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1312  and  1314 

[Ex  Pwt*  Na  2M  (SuMla  6)] ' 

Amafftdmafrts  to  RaN  Carrtar  Cost 
Racovary  Taitffs 

AOCNCV:  Interstate  Commerce 

Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  held  in  abeyance. 

summary:  The  Commission  announces 
its  decision  to  hold  in  abeyance  further 
action  in  this  proceeding  for  180  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Commission  indicates  that  it  wishes  to 
allow  opportunity  for  the  publishers  of 
the  Rail  Carrier  Cost  Recovery  (RCCR) 
tariff  to  demonstrate  their  willingness, 
as  expressed  in  their  comments  in  this 
proceeding,  to  give  more  consideration 
to  the  user  public  in  the  preparation  and 
publication  of  the  RCCR  tariffs.  The 
Commission  offers  some  suggestions 
(drawn  from  the  views  of  other 
commenters)  to  the  RCCR  tariff 
publishers  for  improvement  of  the  way 
information  is  conveyed  in  the  tariff. 
Voluntary  adoption  of  these  suggestions 
or  other  tariff  improvements  or  practices 
by  the  RCCR  publishers  should  alleviate 
the  most  pressing  concerns  of  the  tariff 
users.  At  the  end  of  the  180-day  period, 
the  Commission  will  decide  what  further 
actions  it  will  take  in  this  proceeding. 


'  Ai  •  reaull  of  the  ConuruBsion  «  action  in  Ex 
Parle  No.  444.  Electronic  Filing  of  Tanffs.  54  FR 
6403  the  regulation!  conlained  in  40  CFR  Pari  1312 
wiU  be  replaced  by  new  regulation*  in  46  CFR  Pan 
1314.  effective  March  13.  1988.  The  Commission  has 
earned  forward  it*  regulation  dealing  with  rail 
earner  coat  recovery  tariffs  lo  40  CFR  1314.17  That 
regulabon  would  be  the  subject  of  future 
Commiaaion  reviaion  in  this  proceeding,  abould  the 
Commission  determine  thai  revision  is  appropnate 


after  review  of  tariff  users'  experience 
with  the  RCCR  tariffs  during  this  period 
DATE:  Further  formal  action  in  this 
proceeding  is  held  in  abeyance  until 
September  5, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  C.  Herzig,  (202)  275-7358.  or 
Charles  E.  Langyher.  (202)  27&-7739, 
[TDD  for  hearing  impaired  (202)  275- 
1721] 

ADDRESS:  Bureau  of  Traffic,  Room  4310, 
Washington.  DC  20423. 

SUPPLEMENTARY  INFORMATION:  49  US.C. 
10762(d)(2)  indicates  that  we  may  permit 
the  Hling  of  the  Rail  Carrier  Cost 
Recovery  (RCCR)  tariffs  reflecting 
railroad  cost  adjustment  factors  in  a 
master  tariff  format  as  an  alternative  to 
amendments  to  each  affected  rate  tariff. 
However,  the  statute  stipulates  that 
such  filing  is  to  be  permitted  only  when 
it  is  consistent  with  the  public  interest 

During  the  period  of  time  tariff  ICC 
RCCR  X0B8A  was  in  effect  the 
Commission's  staff  received  a  number  of 
informal  criticisms  from  users  of  the 
tariff  asserting  that  due  to  the  number 
and  form  cf  amendments  to  the  tariff,  it 
had  become  extremely  cumbersome  to 
follow  and  apply.  In  view  of  these 
complaints  and  our  concern  that  the 
public  interest  might  not  be  well  served 
by  the  existing  RCCR  tariff  format  we 
sought  the  views  of  the  shipping  public 
and  tariff  publishers  regarding  the  RCCR 
tariffs. 

Our  advance  notice  of  proposed 
rulemaking  of  August  19, 1988,  (53  FR 
31720),  posed  for  consideration  a 
number  of  specific  questions  which 
dealt  with  the  form  of  publication  for  the 
RCCR  tariffs  and  the  forms  of 
amendments  to  them.  Additionally,  we 
sought  comments  and  recommendations 
on  other  matters  relating  to  the  manner 
in  which  information  is  conveyed  in  the 
RCCR  tariffs. 

In  response  to  our  notice  we  received 
comments  from  16  parties.  The 
comments  offered  by  the  users  of  the 
RCCR  tariff  contain  many  positive 
suggestions  for  improvements  of  the 
tanff.  Further,  and  most  significantly, 
the  comments  of  the  publishers  of  the 
RCCR  tarriff  indicate  their  intention  to 
make  the  tariff  more  "user  friendly." 

In  view  of  the  comments  of  the  RCCR 
tariff  publishers,  we  will  withhold 
further  action  in  this  proceeding  for  180 
days.  This  will  allow  the  publishers  time 
to  demonstrate  their  expressed 
willingness  to  give  more  consideration 
to  the  user  public  when  compiling  the 
RCCR  tariffs.  In  fact  the  publishers 
have  already  taken  some  steps  toward 
improving  the  presentation  of 
amendments  to  the  RCCR  tariff. 


In  addition  to  the  steps  the  publishers 
have  taken,  they  should  also  consider 
implementing  suggestions  offered  in  the 
comments  received  in  response  to  our 
ANPR.  An  entire  set  of  comments  will 
be  sent  to  the  rail  pubhshers.  Further, 
the  Commission's  staff  has  also 
formulated  some  suggestions  for 
improved  publication  which  are  outlined 
below. 

1.  The  partial  amendments  to  items  or 
other  units  should  cleariy  state  what 
matter  is  being  changed  or  canceled.  For 
example,  the  tariff  matter  that  is  to  be 
affected  by  a  partial  amendment  could 
be  highlighted  in  the  heading  of  the 
partial  amendment  notice;  such  as: 

Special  Notice  Item  135 

Amend  Item  135  to  include  "BN"  as  a 
participant  to  the  provisioiu  of  Item  135 

This  suggestion  would  facilitate  a 
tariff  user's  awareness  of  amendments 
to  tariff  matter  of  particular  interest  to 
the  tariff  user. 

2.  The  publishers  should  limit  the 
number  of  partial  amendments  to  items 

or  other  imits  to  no  more  than  two  in  j 

effect  at  the  same  time.  Each  third  . 

partial  amendment  to  an  item  or  other  \ 

unit  could  contain  all  changes  for  that  \ 

particular  item  or  unit  and  cancel  all  \ 

prior  amendments.  The  RCCR  tariff  I 

could  contain  an  item  explaining  this  | 

partial  amendment  procedure  to  the  j 

tariff  users.  « 

3.  The  pubhshers  should  attempt  to  ' 
avoid  having  more  than  five 
supplements  in  effect  at  any  one  time 
Also,  the  total  number  of  effective 
supplemental  pages  should  not  exceed 

70  percent  of  the  total  pages  in  the 
original  tariff.  Complaints  concerning 
the  volume  of  supplemental  matter  to 
the  RCCR  tariffs  have  been  the  most 
common  complaint  our  staff  has 
received. 

4.  The  cumulative  index  of  new  or 
chariged  items  should  include  reference 
to  the  number  of  the  supplement 
containing  any  effective  "special 
notices"  providing  partial  amendments 
to  tariff  items. 

We  are  encouraged  by  the  efforts  that 
the  RCCR  tar.ff  publishers  have  recently 
made  to  improve  the  presentation  of 
information  in  the  RCCR  tariff  After  the 
implementation  of  the  suggestions 
discussed  above  or  other  improvements, 
we  will  be  in  a  better  position  to 
determine  whether  or  not  regulatory 
adjustments  are  needed.  During  the  180- 
day  observation  period,  the 
Commission's  staff  will  monitor  and 
anal>"ze  the  content  and  level  of 
complaints  regarding  the  RCCR  tanff 
format  Should  tariff  users  encounter 
problems  with  the  tariff  during  this 
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Notices 


p«nod.  their  cximpkmtB  should  b« 
directed  to  tiie  tndividuais  named  above 
under  the  heading  "For  Further 
Information  Contact."  At  the  end  of  the 
observation  period,  the  Commission  will 
decide  what  actions  it  will  take 

UsI  of  SubiacU  io  «S  CFR  ParU  1312  and 
1314 

Railroads 

This  action  will  not  significantly  affect 


the  quality  of  the  human  environment  or 
energy  conservation  and  it  will  not  have 
a  signirtcant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  notice  is  issued  under  authority 
of  49  use  10321  and  10762  and  5 
l'SC-S53- 

//  IS  ordered: 

1  Further  action  in  this  proceeding 
will  be  held  in  abeyance  until 
Septembers,  1988. 


2.  This  decision  is  effective  March  8, 
1980 

Decided.  Miirch  1.  1988. 

By  the  Cominiaakin.  Chaiman  Cradtaon. 
Vice  Chsinnaii  Sunmons.  ComniMMcmefS 
Andre.  Lamboiey.  and  Ptullips. 
Nor«U  R.  KfcGM. 
Si'crf'tary 

(FR  Doc  88-5287  Filed  3-7  «;  8:45  am] 
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contains  documents  other  than  nies  or 
proposed  rules  Ihat  are  appbcatote  to  the 
public    Notioes  o(  hearings  and 
investigations,  commrttee  meetings,  agency 
decisions  and  rulings,  delegations  o> 
authority.  Mtng  ol  petitKins  and 
applications  and  agency  statements  of 
organizaton  and  (unctions  are  enimptes 
of  dooawents  appearing  in  this  section. 


DEPARTWEHT  OF  AGRtCULTURC 

Forms  Undar  R«vtew  by  Offica  of 
ManagwiMm  ana  BuogM 

March  3,  1989. 

"Hie  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(8),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report  (6]  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
nefded  to  provide  the  information;  (8) 
fl  n  indication  of  whether  section  3504(h) 
of  f>iib.  L  96-511  applies;  (9)  Name  and 
tf  lephone  number  of  the  agency  contact 
pLTSon. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entrj-. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from: 

Department  Clearance  Office.  USDA, 
OIRM,  Room  404-W  Admin.  Bldg., 
Washington,  DC  20250,  (202)  447-2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


New 

•  Animal  and  Plant  Health  Inspection 

Service 
Varroa  Mite  Regulation 
PPQ  Forma  300.  527.  530.  537.  540 
Recordkeeping:  Weekly:  Monthly; 

Quarterly;  Annually 
State  or  local  governments;  Farms; 

Businesses  or  other  for-profit  Federal 

agencies  or  employees;  Small 

businesses  or  organizations;  75,875 

responses;  13.973  hours;  not 

applicable  under  3504(h) 
Charles  C.  Jackson  (301)  438-8247. 
Donald  E.  Hukhac. 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  89-5425  Filed  3-7-88:  8:45  am] 

BVJJNO  cooc  1410-01-11 


Commodity  CrwM  Cofporation 

Rnal  Detanninatton;  1M9  Extra  Long 
Staple  Cotton  Program 

AOENCV:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Notice  of  final  determination  of 

1989  extra  long  staple  cotton  program. 

SUMMARv:  The  purpose  of  this  notice  is 
to  affirm  the  determinations  made  by 
the  Secretary  of  Agriculture  which  are 
required  to  be  made  in  order  to 
implement  the  1969  extra  long  staple 
(ELS)  cotton  price  support  and 
production  adjustment  program.  These 
determinations  are  made  in  accordance 
with  the  Agricultural  Act  of  1949,  as 
amended,  (the  "1949  Act"). 
EFFECTIVE  DATE:  March  a  1989. 
address:  Bruce  R.  Weber,  Director, 
Commodity  Analysis  Division.  USDA- 
ASCS,  Rm.  3741  South  Building,  P.O. 
Box  2415.  Washington.  DC  20013. 
FOR  FURTHER  INFORMIATION  CONTACT 
Charles  V.  Cunningham.  Leader.  Fibers 
Croup.  Commodity  Analysis  Division. 
USDA-ASCS,  Room  3758  South 
Building,  P.O.  Box  2415,  Washington.  DC 
20013  or  call  (202)  447-7954. 
SUPPLEMENTARY  INFORMATKM:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  "non-maior" 
since  these  program  provisions  are  not 
likely  to  resist  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  iiidividual  industries. 


Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (31 
significant  adverse  effects  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 
ability  of  U-S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The  Final 
Regulatory  impact  Analysis  describing 
the  options  considered  in  developing 
this  notice  of  determination  is  available 
on  request  from  the  aforementioned 
individual. 

The  titles  and  numbers  of  the  Federal 
assistance  pro-ams  to  which  this  notic* 
applies  are:  Title — Cotton  Production 
Stabihzation.  Number  10.052  and  Title- 
Commodity  Loans  and  Purchases. 
Number  10.051,  as  found  in  the  Catalog 
of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Credit  Corporation  ("XXXT) 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

It  has  been  determined  by 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 

Therefore,  neither  an  environmpntal 
assessment  nor  an  Environmental 
Impact  Statement  is  needed 

This  program  is  not  subject  to  the 
pro\  isions  of  Executive  Order  123 "2 
which  requires  intergovernmental 
(Xinsultation  with  State  and  local 
officials.  See  the  Notice  related  \c  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24.  1983). 

On  August  19. 1988  (53  FR  31732)  a 
notice  of  proposed  determination  was 
published  requesting  public  commeni  on 
the  1989  ELS  Cotton  Program.  A  total  of 
thrt'C  respondents  submitted  w>mnients. 
Respondents  included  two  producer 
associations  and  one  ELS  cotton 
producer.  One  respondent  submitted 
comments  relating  to  issues  for  which 
comments  were  not  requested  One 
respondent  recommended  that  the  ARP 
be  estabhshed  at  5  percent  and  another 
supported  an  ARP  of  10  percent.  The 
third  respondent  favored  an  ARP  but  did 
not  specify  the  level  recommending 
only  that  the  program  be  operated  to 
minimize  costs  and  avoid  burdensome 
surpluses.  Under  the  two  options 
analyzed,  the  supply-utilization  outlook 


BEST  COPY  AVAILABLE 
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was  nearly  Identical.  The  5  percent  ARP 
option  was  selcKited  inatead  uf  the  10 
percent  option  in  order  that  US  EIS 
cotton  producer*  maintain  ELS  cotton 
production  at  a  level  which  will  lupporl 
the  growing  demands  of  the  export 
market  while  minimizing  the  ponaihilily 
of  overproduction. 

Detarmina  tiooa 

In  accordance  with  section  103(h)(2) 
of  the  1949  Act,  it  has  been  determined 
that  the  loan  level  for  1989-crop  ELS 
cotton  will  be  8177  cents  per  pound. 

In  accordance  with  section 
103(h)(3)(B)  of  the  1949  Act.  it  has  b«;en 
determined  that  the  "established"  target 
price  for  1989-crop  ELS  cotton  will  be 
96.7  cents  per  pound 

In  accordance  with  section 
103(h)(«)(A)  of  the  1949  Act,  It  has  been 
determined  that  the  acreage  reduction 
requirement  for  the  1989  crop  of  EI-S 
cotton  will  1)€  5  percent.  Accordingly 
producers  will  b«  required  to  reduce 
their  19H9  ELS  cotton  plantings  for 
harvest  by  at  least  5  percent  from  the 
ELS  cotton  acreage  base  established  for 
a  farm  in  ortler  to  be  eligible  for  EIJS 
cotton  price  support  loans  and 
defiLlency  payments. 

In  accordance  with  section  103(h|(17) 
of  the  1949  Act,  it  has  b«en  dt'termined 
that  recourse  loans  will  be  made 
available  for  1989  EUS  seed  cotton. 

Authority  Sec.  103(hl  of  the  Agriculture 
Ai:l  of  1*W.  at  smenaed.  97  Stat  4»4  |7  i;  S  C 

1444<hl| 

Sigrifd  i«l  Wdshtn>iton.  [)C  on  M.irth  i 

\nm 

MUtoo  I   Martz. 

f^xniitivK  V ue Preaident.  Commodity  Credit 

C\-  rpiinititin 

(KR  Uoc-  8»-,ViaS  Filed  5-7  «0.  8  45  am) 
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COMMISSION  OH  CIVIL  RIGHTS 

Artzofu  Advisory  Committ**;  Ag«n<ta 
■nd  Putoflc  MMtlng 

Notice  IB  hereby  given,  purnutint  lo  the 
provisions  of  the  Rules  and  Regulntions 
of  the  U  S  C>ommnHU)n  on  Civil  Rights, 
that  a  mee'mg  of  the  .'Vrizond  .^^h  isory 
Commitiee  to  the  ('<miniis»uin  will 
convene  hi  1  firi  p  m   ami  nil|()um  tit  4  (W 
p  m.  on  March  24.  19««.  at  the  R.imada 
Hotel  Airport  Ea.sl.  ItVW  South  ."iand 
Street,  Tempt'.  Arizona  ^1201   The 
Committee  will  dmru.ss  the  Htiitus  and 
disposition  of  the  imnugralion  report 

Persons  desinng  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  John  White  or 
Philip  Montez.  Director  of  the  Regional 
Division  (213)  894-3437.  (TUD  213/894- 


0508).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Chvision 
ofTice  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provision*  of  the  rule* 
and  regulation*  of  the  Conunisaion. 

Dated  at  Washington.  DC  Febniary  28. 
IfiBH 
Mttiviii  L  |«okln«. 

Acting  Staff  Director 

[FR  Doc  88-5322  Piled  3-7-89;  S.45  am) 


DEPARTMENT  Of  COMMERCE 

AQMtcy  liifuf  iiMtlon  Cotactlon  UiKlcr 
iMvww  Dy  ma  (/mo*  or  MMisgwiwm 
and  Budget  (OMB) 

DOC  has  submitted  lo  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35). 
Afii'iicy  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 
Titip:  Final  Regulations  for  Deep  Seabed 

Mining  Commercial  Recovery. 
Farm  .\umber  Agency — None;  OVfB — 

0648-0170. 
Tyfw  of  Request  Request  for  extension 

of  a  currently  approved  collection. 
Bunion:  0  respondents;  1  reporting  hour 
Average  hour*  per  response — No 
hour*  have  been  estimated  because 
applications  are  unlikely  to  be 
received  before  1994. 
Seeds  and  Uses:  U.S.  citizens  who  wish 
to  conduct  operations  to  commercially 
recover  deep  seabed  minerals  must 
obtain  a  license  from  NOAA.  The 
information  provided  in  the 
application,  and  the  information  from 
reporting  requirements  in  effect  after 
licensing,  are  used  by  NOAA  and 
other  Federal  agencies  to  ensure  the 
(ipplication  meets  the  requirements 
established  by  legislation. 
Affected Pvhiic.  Businesses  or  other  for- 
profit  institutions 
Fmiurnry  On  occasion,  annual 
Respondent's  ch/i^iation:  Mandatory 
(IMB  Des'<  Officer  Francme  Picoult. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  F-dward  Michals.  (202)  377-3271, 
Department  of  Commerce.  Room  8622. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230. 

Wntten  comments  and 
recommendation*  for  the  proposed 


information  collection  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer. 
Room  3208.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  March  2.  lOea 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
(FR  Doc.  8e-S279  Flkd  S-7-flft  8:45  sm] 
MjjMa  cxxx  utt-cw-m 


Aquney  Infoonition  Coi«cHon  Uwdf 
Rwtow  by  ttM  Of  Am  of  Msfwgwn#nt 
wtd  BudgM  (OMB) 

DOC  has  *ubmitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provision*  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Patent  and  Trademark  Office 
(PTO). 

TitJc:  Patent  Term  Extension. 

Form  Number  Agency — N/A;  OMB— 
0651-0020. 

Type  of  Request-  Revision  of  a  currently 
approved  collection. 

Burden:  30  respondent*;  1.800  reporting 
hours — Average  hour*  per  response — 
60  hours. 

Needs  and  Uses:  The  normal  terra  of  a 
patent  is  17  years.  However,  certain 
categorie*  of  patents  (drugs,  medical 
devices,  etc.)  are  eligible  to  be 
renewed.  To  be  eligible  for  renewal, 
certain  information  is  required  so  that 
PTO  can  determine  if  the  extension 
would  meet  the  requirements  of  the 
Drug  Price  Competition  and  Patent 
Term  Restoration  Act  and  the  Generic 
Animal  Drug  and  Patent  Restoration 
Act. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  Federal  agencies  or 
employees;  Non-profit  institutions; 
Small  businesses  or  organizations 

Frequency:  On  occasion. 

Respondent's  obligation:  Required  for  a 
benefit. 

OMB  Desk  Officer  Robert  Veeder.  395- 
3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue.  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Robert  Veeder,  OMB  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building.  Washirigton.  DC  20503. 


D«t«t  Uank  t  IBM. 

EdwaadMkbaki 

Dvpartamnlal  Ciearanoe  Officer.  Off  ice  of 
Management  and  Or^aaizxitioB. 

[FR  Doc.  t»-63B0  Filed  $-7-8*;  B^45  amj 


Bureau  of  Export  Administration 

[Dock*l  No.  «»S9-MS3] 

Domastk:  Crude  ON  Export  Study 

AOOtCT:  Ofifioe  of  Indnstrial  Resource 
Administration.  Bureau  of  Export 
Administration,  Commerce. 
ACTKNC  Request  for  conunenta, 
Domestic  Crude  Oil  Export  Study. 

summary:  Secdoo  2424  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
requires  that  the  Secretary  of 
Commerce,  in  consultation  with  the 
Secretary  of  Energy,  undertake  a 
comprehensive  review  to  assess 
whether  existing  statutory  restrictions 
on  the  export  of  crude  oil  produced  in 
the  lower  48  States  are  adequate  to 
protect  the  energy  and  national  security 
interest*  of  the  United  States  and 
American  consumers.  TTie  Department 
of  Commerce  has  been  designated  by 
the  Congress  to  coordinate  and  prepare 
this  review.  This  notice  invites 
comments  from  interested  parties  and 
announces  that  public  hearings  are 
planned  in  California  and  Texas  to 
assist  the  Department  in  preparing  this 
study. 

DATC  Comaients  must  be  submitted  on 
or  before  April  7, 1989. 
ADORCSS:  Send  written  comments  to 
Brad  L  fiotwin.  Director,  Strategic 
Analysis  Diviaon.  Office  of  Industrial 
Resource  Administration.  Room  3878, 
Bureau  of  Export  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230. 
FOR  FURTMER  INFORMATION  CONTACT: 
Brad  I.  Botwin,  Director,  Strategic 
Analysis  Division,  (202)  377-4060,  or 
Bernard  Kritzer.  Senior  Energy  Adviser. 
(202)  377-3984. 

SUPPlfMENTARY  INFORMATION:  On 
August  23, 1988,  the  President  signed  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (Act).  Section  2424  of  the  Act 
(to  be  codified  as  a  note  lo  section  7  of 
the  Export  Administration  Act.  50 
use,  app.  2406)  requires  the  Secretary 
of  Commerce,  in  consultation  with  the 
Secretary  of  Energy,  to  undertake  a 
comprehensive  review  to  determine 
whether  the  existing  statutory 
restrictions  on  the  export  of  crude  oil 
produced  in  the  contiguous  United 
States  (i.e.,  lower  48  States]  are 


adequate  to  protect  the  energy  and 
national  eecurity  interests  of  the  United 
States  and  American  consumers. 

The  Act  further  states  that  such 
review  shall  assess  the  effect  of 
increased  exports  of  erode  oil  produced 
in  the  contigiKms  United  States  on: 

(a)  The  adequacy  of  domestic  supplies 
of  crude  oil  and  refined  petroleum 
products  in  meeting  United  States 
energy  and  national  security  needs; 

fb]  The  quantity,  quality,  and  retail 
price  of  petroleum  products  available  to 
consumers  in  the  United  States 
generally  and  on  the  West  Coast  in 
particular 

(c)  The  overall  trade  deficit  of  the 
United  States; 

(d)  The  acquisition  costs  of  crude  oil 
by  domestic  refiners; 

(e)  The  finanda!  viability  of  sectors  of 
the  domestic  petroleum  mdustry 
(including  independent  refiners, 
distributors,  marketers,  and  pipeline 
carriers);  and 

(f)  Tlie  United  States  tanker  fleet  (and 
the  industries  that  support  it),  with 
particular  emphasis  on  the  availability 
of  militarily  useful  tankers  to  meet 
anticipated  national  defense 
requirements. 

The  Act  further  directs  the  Secretary 
of  Commerce  to  develop — after 
consulting  with  appropriate  State, 
Federal,  and  Congressional  officials  and 
other  persons — findings,  options,  and 
recommendations  regarding  the 
adequacy  of  existing  statutory 
restrictions  on  the  export  of  crude  oil 
produced  in  the  contiguous  United 
States  in  protecting  the  energy  and 
national  security  interests  of  the  United 
States  and  American  consumers. 

The  Department  of  Commeree  has 
initiated  this  study.  This  notice  is 
intended  to  provide  all  interested 
parties,  especially  those  in  the  oil 
industry,  consumer  groups, 
environmental  groups,  the  maritime 
industry,  and  all  other  industries,  groups 
or  individuals  likely  to  be  affected  by 
any  change  in  existing  law  governing  the 
export  of  crude  oil  produced  in  the 
contiguous  United  States,  with  an 
opportunity  to  submit  written  comments 
and  participate  in  hearings  planned  on 
these  issues. 

Interested  parties  are  invited  to 
submit  written  comments,  opinions, 
data,  information  or  advice  with  respect 
to  the  study  to  the  Strategic  Analysis 
Division.  Office  of  Industrial  Resource 
Administration.  U.S.  Department  of 
Commerce  at  the  address  stated  above. 

The  period  for  submission  of 
comments  will  close  on  April  7, 1989.  All 
comments  received  before  the  close  of 
the  comment  period  will  be  considered 
by  the  Department  in  completing  the 


study.  While  comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  their 
consideration  cannot  be  assured. 

All  public  comments,  whenever 
received,  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
inspection  and  copying. 

In  the  interest  of  accuracy  and 
completeness,  written  comments  are 
preferred.  Written  comments  (3  copies 
requested)  should  be  sent  to  the  address 
indicated  above.  If  oral  comments  are 
received  during  a  telephone 
conversation  or  meeting,  a  wntten 
summary  will  be  prepared  by  the  person 
receiving  the  oral  comments.  That 
written  summary  will  also  be  a  matter  of 
public  record  and  tvill  be  available  for 
public  review  and  copying. 

Anyone  submitting  business 
confidential  information  should  clearly 
identify  the  business  confidential 
portion  of  the  submission  and  also 
provide  a  nonconfidential  submission 
which  can  be  placed  in  the  file.  If  this 
procedure  is  not  followed,  the  comment* 
and  materials  will  be  retuimed  to  the 
submitter  and  will  not  be  considered  in 
completing  this  study. 

Cummunications  from  agenues  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

The  pubhc  record  concerning  this 
study  will  be  mamtained  in  the  Bureau 
of  Export  Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Bureau  of  Export  Administration.  U.S 
Department  of  Commerce,  Room  H- 
4886, 14th  Street  and  Constitiition 
Avenue  NW..  Washington.  DC  2023a 

Records  in  this  facility,  including 
written  public  comments,  memoranda 
summarizing  the  substance  of  oral 
communications  and  the  transcnpt  of 
hearings  may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information 
pertaining  to  the  inspection  and  copying 
of  records  may  be  obtained  from  Ms. 
Margaret  Comejo.  Bureau  of  Export 
Administration's  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  377-2593 

Notice  of  public  hearing*  in  Caldornia 
and  Texas  will  be  published  m  the 
Federal  Register  giving  the  time  place, 
and  matters  to  be  considered  so  that 
interested  parties  will  have  an 
opportunity  to  participate.  The  hearings 
will  be  recorded  and  transcnpts  will  he 
placed  on  the  record. 


li' 
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Manh  3,  1989 
MichMl  E.  ZachmriM. 

Aisislant  S*^  rvlary  for  Exfy^trt 

Ailminmtnilion 

IVK  U«>c   8»-*420  Filed  J-7-a»^^  8.45  dmj 

■MJJMQ  COOa  MIO-OT-M 

Intemattonal  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Admlniatrattve 
Reviews 

aocmcy:  International  Trnde 

Adminigtralion/lmporf  Admin 'strHtion, 

{.Dmmerct" 

ACnOfC  Notice  of  initiation  of 

antidumpinj^  and  cnuntervailing  duty 

administrHtive  reviews 


tUMMAHY:  The  Department  of 
(!)ommer(  e  hns  received  requests  to 


conduci  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders,  findings,  and  suspension 
agreements.  In  accordance  with  the 
Commerce  Regulations,  we  are  initiating 
those  administrative  reviews. 
■mCTTVi  DATl:  March  a  1969. 
rem  FimTHcn  mnmmATKm  contact 

EJemard  T  Carreau  or  Richard  W 
Moreiand,  Office  of  Countervailing 
Compliance  or  Office  of  Antidumping 
Compliance,  International  Trade 
Administration.  US.  Department  of 
Commerce.  Washington.  DC  20230: 
telephone:  (202)  377-2786/2104. 
SUPm^MENTANY  INFOAMATION: 

Background 

On  August  13.  1985,  the  Department  o( 
Commerce  (the  Department ') 
published  in  the  Federal  Re^ster  (50  PR 

32556)  a  notice  outlining  the  procedures 


for  requesting  administrative  reviews. 
The  Department  has  received  timely 
requests,  in  accordance  with  SS  353.53a 
(a)(1).  (a)(2).  (a)(3).  and  355.10(a)(1)  of 
the  Commerce  Regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements. 

Initiation  of  Reviews 

In  accordance  with  §8  353.53a(c)  and 
355.10(c)  of  the  Commerce  Regulations, 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  and 
countervailing  duty  orders,  findings,  and 
suspension  agreements.  We  intend  to 
issue  the  final  results  of  these  reviews 
no  later  than  February  28. 1990. 


Anodumpmg  Duly  Proceedings  and  fwrv» 


PwKxtitotM 


Caram 

Brass  S*^^t  snd  Str^  tA   '22-601). 


Rstdrffs 
(■ftrK» 

Anhydrous  Sodium  SMaakcato  (A-*27-088)  ...„ 

Rtiona  Poutanc 

Hungary 

True*  TraHw  Axt^aod-araka  AssambSaa  CA-437-001) 

RABA 


T^Mrad  RoAar  Baartnga  and  Parts  n>arsof.  Fmtahad  and  UnHnMhad  (A-5ae-004) 

NTN 

Koyo  Sa*o 


Titanium  Sponga  {A-5e«-02O)       ..„ 

Toho  Ttiarajm 
ShOKia  Oantu} 
Japan 

Cotor  P»ctura  Tubas  lA  5«*«09)   ... 

Toa»Oa  Con) 
Japan 

C««-Srta  Tr»naca«yar»  tA-5««-021).. 


01/01/88—12/31/ 
M 


01/01 /8»— 12/31/ 

as 


01/01/88—12/31/ 
88 


S/ 27/87— 8/30/88 


11/01/87—10/31' 
88 


06/30/87—12/31/ 

ae 


01/01/88—07/28/ 


Kokuaai  Elaclnc 
N«w  Zaatand- 

Low-Fursng  Branng  Coppar   Wira  and  Rod  lA-ei 4-502). .... 

UcKacnna  Brotf^ars 

Swadan 

Canam  Slamtass  Slaa«  HoMow  Products  |A-401  802) 

SandMk  AB 
Waal  Oannany 

Dry  Oaaning  Uactwwy  (A  428--03'')  


_.  01/01/88—12/31/ 
•8 


05/22/87-11/30/ 
88 


11/01/87—10/31/ 
88 


Bo«wa 
Saoo 


Counffv—ng  Duly  Proc— dUga 


PartodalotM 


Countervaiting  Doty  Proceedings 


Perxxts  to  be 


Coto«T*»  Roses  and  Other  Cut  Flowers  (C-3C1-003).. 

Costa  Rica  Fresfi  Cut  Flowers  (C-223-601) 

Ecuador  Fresh  Cot  Flowers  (C-331-601) 

Mexico  Fabricated  AutortiotJve  Glass  (C-201-406) 

Spam  Stanless  Steel  Wre  Rod  {C-469-004) 


UMI 


Cotomtxa  Mrvatua  Cwr^ationa  (C-301-801). 


01/01/88—12/31/ 


Interested  parties  are  encouraged  to 
submit  applications  for  administrative 
protective  orders  as  early  as  possible  in 
the  rex-iew  process. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
19  CFR  363.53a(c)  and  355.10(c). 

Dated:  February  15. 1989. 
loeeph  A.  Spetrini 

Deputy  Assistant  Secretary  For  Compliance. 
[FR  Doc.  88-5421  Filed  3-7-89:  &45  am] 

BNXMQCOM  ISIO-Oe-ll 


Short-Supply  Review  on  Certain  Flat- 
RoNod  Steel;  Request  for  Comments 

AQCMCV:  Import  Administration/ 
International  Trade  Administration. 
Commerce. 

ACTION:  Notice  and  request  for 
comments. 

SUMHUMV:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-EC  Arrangement  on  Certain  Steel 
Products,  with  respect  to  certain  alloy 
hot-rolled  sheet  and  strip  used  to 
manufacture  bi-metal  band  saws. 

date:  Comments  must  be  submitted  no 
later  dian  March  20. 1989. 

AOONCSS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director.  Office  of 
Agreements  Compliance.  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20230. 

RM  FURTHER  INFORMATION  CONTACT 

Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230.  (202)  377-0159. 

SUPPLEMENTARY  INFORMATION:  Article  8 
of  the  U.S.-EC  Arrangement  on  Certain 
Steel  Products  provides  that  if  the  US 
"*  *   *  determines  that  because  of 
abnormal  supply  or  demand  factors,  the 
US  steel  industry  will  be  unable  to  meet 


demand  in  the  USA  for  a  particular 
product  (including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors],  an  additional  tonnage  shall  be 
allowed  for  such  product  or  products 

We  have  received  a  short-supply 
request  for  certain  D6A  hot-rolled  alloy 
steel  sheet  and  strip,  in  thicknesses 
ranging  from  0.080  to  0.125  inch  and  in 
widths  ranging  from  10  to  16  inches.  This 
material  is  used  to  produce  cold-rolled 
steel  strip  for  bi-metal  band  saws. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  March  20, 1989.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  den>'ing  this 
request. 

Commerce  will  maintain  this  request 
and  all  ccmunents  in  a  pubhc  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit,  Room  B-099,  Import 
Administration.  U.S.  Department  of 
Commerce,  at  the  above  address. 
Ian  W.  Mares, 

Assistant  Secretary,  for  Import 
Administration. 

February  28, 1989. 

[FR  Doc.  89-6422  Filed  3-7-89:  8:45  am) 

BIUJNQ  COOC  X«0-D»-M 


UMDNJ-RWJ  Medical  School  et  al^ 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897: 15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  2841. 
U.S.  Department  of  Commerce,  14th  and 


01/01/88— 12 -ai/ 

88 

01/01/88— '2  3' 

88 
— 01/01/88—12/31 

88 

....  01/01 '88— 12 '31 ' 
88 
01'01.'88-i2  3' 
88 


Constitution  Avenue,  NW.,  Washington 
DC. 

Docket  Numbers:  38-169  and  88-170 
Applicant:  UMDNJ-RW]  Medical 
School.  Piscataway,  N]  08854. 
Instrument:  Rotating  Anode  X-ray 
Generator,  Model  RU-200 
Manufacturer  Rigaku  Corp..  Japan 

Intended  Use:  See  notice  at  53  FR 
18329,  May  23. 198a 

Instruments  Ordered:  June  23.  1987 
and  October  27, 1987  respectively. 

Reasons  for  this  Decision:  The  foreign 
instrument  provides  a  power  density  of 
at  least  6.0  kilowatts  per  square 
millimeter  and  a  focal  spot  of  0.3  x  3.0 
millimeter  or  less. 

Advice  Submitted  by:  The  National 
Institutes  of  Health.  September  6,  1988 

Docket  Number:  88-201.  Applicant: 
University  of  Kentucky,  Lexington.  KY 
40506-0099.  Instrument:  Scanning 
Electron  Microscope  with  Accessones. 
Model  S-800-1.  Manufacturer  Hitachi 
Scientific,  japan.  Intended  Use:  See 
notice  at  53  FR  22684. 

Instrument  Ordered:  December  23. 
1987.  Reasons  for  this  Decision:  The 
foreign  instrument  provides  a  field 
emission  electron  source  and  a 
guaranteed  resolution  (lattice)  of  20 
angstroms.  Advice  Submitted  By:  The 
National  Institutes  of  Health,  September 
21,  1988. 

Docket  Number:  88-123.  Applicant: 
Cold  Spring  Harbor  Laboratorj,  Cold 
Spring  Harbor,  NY  11724.  Instrument 
Mass  Spectrometer,  Model  BIOION  20 
Manufacturer:  Bio-Ion.  Sweden. 
Intended  Use:  See  notice  at  53  FR  15103 
April  27,  1988.  Instrument  Ordered: 
December  15. 1987.  Reasons  for  this 
Decision:  The  foreign  instrument 
provides  measurements  of  mass 
fragments  in  excess  of  20  000  amu  and 
accuracy  of  0.01%  in  the  0  to  6O00  amu 
range.  Advice  Submitted  By:  The 
National  Institutes  of  Health.  Seplember 
6.1988 

Docket  Number:  88-231  Apphcanf: 
University  of  Kentucky.  I^xington.  KY 
40536-0084.  Instrument:  Scanning 
Electron  Microscope,  Model  S-900 
Manufacturer  Hafachi  Scientific,  jap  in 
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Inlfiuif'i  Unc  SfP  notu.p  hi  hA  FR 
11077   Ausust  17   1988 

Instnimfrt  Ordprvd  December  23 
1^87   Reasors  for  (/;;•.  Dfi  :sn>n  'I  hf 
fort'iRP  instr'imenl  provules  h  fif»l() 
iMuission  electron  source  hikI  h 
midrantet'd  resolution  of  8U  mixsirunis 
Ai/vitf  Submitted  Hv  The  National 
in.itilules  of  Health.  Septembi-r  J7.  m88 

Comments   None  r"(  eived   />»■(  :^!on 
Approved  No  instniment  or  apparutus 
of  equivalent  scientific  value  ti  the 
foreijjn  instrument,  for  such  purpowes  as 
each  IS  intemied  lo  be  used,  wat  l)ein« 
manufactured  in  the  United  States  at  the 
time  the  foreign  instruments  were 
ordered 

The  capabilities  of  aach  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  we  know  of  no  instrument 
or  apparatus  of  equivalent  scientific 
value  lo  either  of  the  foreign  instruments 
for  the  applicant's  intended  use  which 
was  l)eing  manufactured  in  the  United 
Stales  St  the  lime  the  forei)rr> 
instniments  were  ordered 
Franii  VV   C/«^ 

Dirmiiii  Slotutttn  Inipvn  frvf/,  j.,.s  iUuff 
im  IKx:   aB-A423  KileO  >-7  -«B;  8  45  iim| 
■M.ijMa  COM  MtA-tt-li 


cwnonM  voMnic  sna  mnioepnenc 
AdfTtlnletrstlon 

lOookct  No.  Mn*-«Oif  I 


Financial  Aaalstanca  tor 
i/wviu|iniani  rrvfacia  lo  ptovhw 
Information  tor  Iha  Ful  and  Wlaa 
and  Endanoaawnt  ol  Ftatiary 
Raaourcat  In  tt>«  QuH  of  Moxlco 

AOCMCV:  National  Manne  Fisheries 
Service  (NMF-S).  NOAA.  Commerce 

ACnotr  Notice  of  availability  of 
financial  assistance 


■UMMAMV:  For  fiscal  year  1989.  Marine 
Fisheries  Initiative  (MARF'LN)  funds  are 
available  to  assist  persons  in  carrymn 
out  research  and  development  projects 
which  optimize  the  use  of  a  U.S.  Gulf  of 
Mexico  fishery  involving  the  US  fishing 
industry  (recreational  or  commercial) 
including,  but  not  limited  to,  harvesting 
methods,  economic  analyses, 
processing,  fish  stock  assessment,  and 
fish  stock  enhancement.  NMFS  issues 
this  notice  describing  the  conditions 
under  which  applications  will  be 
accepted  and  how  NMFS  will  determine 
which  applications  will  be  funded 

OATt:  Applications  must  be  received  by 
April  24.  1969  Applications  received 
after  that  date  will  not  be  considereti  for 
funding. 


AOOataS:  Send  applications  to 
Southeast  Regional  Office.  9450  Koger 
Boulevard.  National  Marine  Fisheries 
Service  St   Petersburg.  Florida  33702. 

FOW  FUKTHCR  INrOnMATIOM  COHJACT. 

Or  f)onnl.i  R   Fkberg,  813-893-3720. 

SUP^LCMENTAIW  INFORMATION: 

Classification 

NMFS  reviewed  this  solicitation  in 
Hccorifantp  with  Executive  Order  12291 
and  the  Department  of  Commerce 
guidelines  implementing  that  Order. 
This  solicitation  is  not   'major"  because 
It  IS  not  likely  to  result  in  (1)  an  annual 
effect  on  the  economy  of  Si 00  million  or 
more;  (2)  a  ma|or  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  Stale,  or  local 
government  agencies,  or  geographic 
regions,  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  Slates-based 
enterprises  lo  compete  with  foreign- 
based  enterpnses  in  domestic  or  export 
markets.  This  notice  does  not  contam 
policies  with  sufficient  Federahsm 
implications  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
12612.  Prior  notice  and  an  opportunity 
for  public  comments  are  not  required  by 
the  Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 
Information  collection  requirements 
contained  in  this  notice  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB  clearance  No.  0M8- 
0175)  under  the  provisions  of  the 
Paperwork  Reduction  Act.  This  program 
IS  subject  to  the  provisions  of  Elxecutive 
Order  12372. 

I.  Introducdon 

Section  3049(e)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (18  use  18M(r|1  authonzes  the 
Secretary  to  conduct  research  to 
enhance  US  fishenes.  The  Departments 
of  Commerce,  Justice,  and  State,  the 
|ud!r:iary.  and  related  Agencies 
Appropnation  Act  of  1980  makes  funds 
available  to  the  Secretary  of  Commerce 
for  fiscal  year  19SQ.  This  solicitation 
makes  available  approximately  SZJ3 
million  (including  $315  thousand  for 
continuing  projects)  for  financial 
assistance  under  the  MARF'IN  program 
lo  manage  and  enhance  the  use  of 
fishery  resources  in  the  Gulf  of  Mexico 
There  is  no  guarantee  that  sufficient 
funds  will  be  available  to  make  awards 


for  all  approved  projects.  U.S.  fishenes  ' 
include  any  fishery  that  is  or  may  be 
engaged  in  by  US  citizens.  The  phrase 
'fishing  industry"  includes  both  the 
commercial  and  recreational  sectors  of 
U.S.  fisheries. 

11.  Funding  Priorities 

Fishery  research  and  development 
proposals  should  be  related  to  one  or 
more  of  the  prionty  areas  listed  below 
[in  no  rank  order): 

1.  Shrimp,  (a)  Development  of 
improved  gear  efficiency,  on-board 
handling,  grading,  sorting  and 
preservation  methods,  and  methods  to 
reduce  catch  of  non-target  species,  (b) 
determination  of  social  and  economic 
impacts  of  turtle  excluder  devices 
(TFlDs),  (c)  evaluation  of  alternative 
harvesting  (other  than  otter  trawls), 
handling  and  processing  systems,  (d) 
identification  of  numbers  and  types  of 
fishing  vessels  and  gear  now  in  use, 
trends  in  capital  inputs  into  the  fleet 
and  assessment  of  multiple  uses  of 
shrimp  trawlers  in  other  fisheries,  (e) 
characterization  (catch,  effort  size,  etc.) 
and  determination  of  Impacts  of  the  bait 
shrimping  industry,  (f)  characterization 
(catch,  effort,  size,  etc.]  and 
determination  of  impacts  of  recreational 
shrimping,  (g)  assessment  of  impact  of 
imported  shrimp  on  domestic  price 
structure,  economics  of  the  domestic 
industry  and  relationship  to  fishery 
management  actions  which  influence  the 
sizes  of  shrimp  being  landed,  (h) 
methods  to  reduce  conflicts  between 
shrimp  trawlers  and  other  marine 
resource  user  groups,  and  (i)  assessment 
and  management  strategies  for  white 
shrimp. 

2.  Menhaden,  (a)  Economic 
enhancement  of  products  (surimi.  oil, 
and  food  additives)  for  human 
consumption,  and  (b)  prey-predator 
relationships, 

3.  Coastal Pelagics.  (a)  Determination 
of  recruitment  indices  for  king  and 
Spanish  mackerel,  cobia,  and  dolphin 
(fish),  (b)  identification  of  king  and 
Spanish  mackerel  management  units,  (c) 
development  of  methods  to  solve 
problems  of  competition  between 
recreational  and  commercial  fishermen, 
and  (d)  stock  assessment  for  and 
economic  analysis  of  fishing  strategies 
for  harvest  of  blue  runners,  little  tunny, 
and  related  species 


'  Kor  purposes  of  thii  notice.  •  fishery  i«  defined 
«•  one  ur  more  itocki  of  ftih.  tncludinn  tuna,  and 
•>tellflih  which  arc  tdentlfiad  ••  a  unit  baaed  on 
geographic  actentif^  tachnicaL  recraational  and 
economic  charactenstica.  and  any  and  all  phaan  of 
f^ahinfi  for  auc',  .'  >clis  Example*  of  a  Fiahery  are 
(>ulf  of  Mexico  thnmp.  groundriah.  menhaden,  etc 


4.  Reef  Fish,  (a)  Determination  of 
socioeconomic  impacts  of  recreational 
and  commercial  fishing,  (b) 
determination  of  recruitment  processes 
for  shallow  and  deep-water  reef  fish,  (c) 
identification  of  reef  fish  management 
units,  (d)  development  of  methods  to 
solve  problems  of  competition  between 
recreational  and  commercial  fishermen. 

(e)  determination  of  trends  in  fishing 
effort  for  inshore  and  offshore  fisheries. 

(f)  determination  of  size  composition  by 
species  for  inshore  and  offshore 
fisheries,  (g)  determination  of  the  role  of 
artificial  reefs  and  reef  site  location  in 
productivity,  (h)  stock  assessment 
information  on  secondary  target  species 
such  as  triggerfish.  amberjack.  etc.,  (i) 
analysis  of  biological  and  economic 
impacts  of  bottom  longline  depth- 
specific  management  strategies,  (j) 
compilation  of  existing  data  on  location 
and  areal  extent  of  reef  fish  habitats, 
and  (k)  development  of  rearing 
techniques  for  early  life  history  stages  of 
red  snapper. 

5.  Coastal  Herrings,  (a)  Handling  and 
processing,  shoreside  methods,  and 
product  development  (b)  resource 
surveys  and  gear  development  (c) 
economic  analysis  of  harvesting, 
handling,  and  processing  systems,  (d) 
assessment  of  predator-prey 
relationships,  particularly  with  respect 
to  recreational  and  commercial  impacts, 
and  (e)  analysis  of  impacts  of  localized 
stock  harvest  and/or  environmental 
perturbations  on  predator  populations. 

6.  Ocean  Pelagics.  (a)  Development  of 
species-selective  fishing  gear,  including 
longline  methods,  (b)  determination  of 
social  and  economic  impacts  of 
alternative  fishing  methods,  (c) 
development  of  methods  to  determine 
recreational  fishing  participation,  and 
(d)  characterization  of  the  Gulf  longline 
fishery  (including  fish  caught, 
participants,  and  landings). 

7.  Marine  Mollusks.  (a)  Development 
of  methods  for  onshore  and  offshore 
oyster  depuration  systems,  (b) 
development  of  guidelines  for  oyster 
reef  expansion,  rehabilitation,  and 
management  (c)  development  of 
improved  oyster  varieties,  culture 
methods,  and  technology  transfer,  and 
(d)  determination  of  baseline 
information  for  a  quahog  fishery 

a  Craba  and  Lobsters,  (a) 
Determination  of  safe  harvest  potential 
for  deepwater  crabs,  (b)  development  of 
methods  to  quantify  the  recreational 
blue  crab  fishery,  (c)  determination  of 
conflicts  and  methods  of  resolution 
among  blue  crab  user  groups,  (d) 
development  of  information  for 
population  assessment  of  blue  crab 
stocks,  and  (e)  life  history  studies  and 


habitat  requirements  of  early  juvenile 
blue  crabs. 

9.  Bottomfish.  (a)  Assessment  of 
impact  of  shrimp  trawling  on  bottomfish 
stocks,  (b)  determination  of  life  history 
of  Gulf  butterfish,  (c)  development  of 
methods  to  reduce  incidental  trawl 
catch  of  bottomfish,  (d)  assessment  of 
biological,  social,  and  economic  impact 
of  incidental  catch  reduction,  and  (e) 
evaluation  of  product  development 
options  fof  Gulf  butterfish  and  harvest 
fish. 

10.  Marine  Mammals  and  Endangered 
Species.  Assessment  of  nonshrimping 
mortality  of  sea  turtles,  using  available 
data. 

11.  Estuarine  Fish,  (a)  Improving 
estimates  of  age  structures  and  catches 
of  red  and  black  drums,  (b) 
measurement  of  escapement  rate  of 
inshore  red  drum  juveniles  to  onshore 
stock,  (c)  determination  of  potential  to 
develop  an  eel  fishery,  and  (d) 
enhancing  knowledge  of  recruitment  of 
early  juvenile  stages  of  economically 
important  sciaenids,  including  habitat 
requirements. 

12.  General,  (a)  Conduct  social  and 
economic  research  applicable  to  each 
Gulf  of  Mexico  fishery  including  costs 
and  returns  plus  production  function 
analysis,  demand  analyses  on 
recreational  and  commercial  fisheries, 
economics  of  recreational  or  commercial 
multi-species  fisheries,  and  analysis  of 
foreign  trade  barriers  affecting  Gulf  of 
Mexico  fisheries:  (b)  description  of 
procedures  to  implement  limited  entry 
for  existing  or  developing  fisheries  such 
as  reef  fish,  shark,  stone  crab,  or 
butterfish.  and  (c)  development  of 
alternative  methods  to  handle  or  use  by- 
products generated  from  seafood 
processing  common  to  the  Gulf  of 
Mexico. 

MARFI.N  financial  assistance  for 
projects  started  in  fiscal  year  1986.  For 
fiscal  years  1988. 1987,  and  1988  awards 
totaled  ($5,288  million).  Funding  by 
fisheries  was  as  follows: 


Thousands 
o(  doHars 


1  Stmmp  (includes 
TED  technology 
transfer) 

2  Menhaden  ..„ 

3.  Coastal  pelagics 

4  Reef  fish 

5  Coastal  herrings 

6.  Ocean  petagics 

7  Manne  moHusks 

8.  CratM  and  lotwters. 

9.  Bottomfish 

10.  Marine  mammals 
and  endangered 

11.  Ebtuanen  fish 


1.044.1 
10.0 
6669 
2S9.9 
264.3 
1821 
230.0 
479.4 
691 


127.0 
1.7969 


Percent  of 

total 


197 
0.2 

12.6 
4.9 
5.4 
34 
4.3 
9.1 
1.7 


24 

340 


Thousands 
of  dollars 


Percent  o< 
total 


12  General.. 


116.7 


^2 


Priority  in  program  emphasis  w.li  hv 
placed  upon  funding  projects  which 
have  the  greatest  probability  of 
maintaining  and  improving  existing 
fisheries,  improving  our  understanding 
of  factors  affecting  recruitment  success, 
generating  increased  yields  from 
fisheries,  and  generating  increased 
recreational  opportunity  and  harx-esf 
potential.  Projects  will  be  evaluated  as 
to  the  likelihood  of  achieving  these 
benefits  through  both  short-term  nnd 
long-term  research  projects  with 
consideration  of  the  magnitude  of  the 
eventual  benefit  that  may  be  realized 
Both  short-term  projects  that  may  yield 
more  immediate  benefits  and  long-term 
projects  yielding  greater  benefits  will 
receive  equal  emphasis.  Planning 
emphasis  will  be  placed  upon  attaining 
each  discrete  target  benefit  either 
through  a  single  project  or  series  of 
projects  necessary  to  attain  that  goal 

Further  information  on  current 
programs  that  address  the  above  hsted 
priorities  may  be  obtained  from  the 
NOAA  National  Marine  Fisheries 
Service's  Southeast  Regional  Office 

m.  How  to  Apply 

7.  Eligibility  Applicants 

Applications  for  grants  or  cooperative 
agreements  for  MARUN  projects  may 
be  made,  in  accordance  with  the 
procedures  set  forth  in  this  notice,  by: 

(a)  Any  indi\idual  who  is  a  citizen  or 
Hntional  of  the  United  States. 

(L)  Any  corporation,  partnership,  or 
other  entity,  non-p.^ofit  or  othe-'viise.  if 
such  entity  is  a  citizen  of  the  United 
States  within  the  meaning  of  section  2  of 
the  Shipping  Act.  1916  as  amended  (46 
use.  802)  « 


'  lo  qualif>  db  ci  citizen  of  the  Unil»^  Stulfis 
within  the  meaning  of  thi»  statute  citiiens  or 
netiorwls  of  the  Un-ted  States  or  ciiircns  of  the 
Nort^ifrr  Viun^na  Islands  (N'MIl  musi  oi»t.  lest  than 
75  pe'xenr  of  ihp  interest  in  the  entity  or  in  the  case 
of  £  vor:  D'^iht  f  nM>   exercise  control  of  the  eniiij 
that  is  detemined  b>  tht  Secreiar)  to  bt  e<|iiualeni 
Ic  sue  r  ownership  and  in  the  caw-  of  e  corporation, 
the  president  or  other  chief  execut've  ofTi[«f  and  tl>e 
chidirmsn  of  thf  tniard  of  dit-ctors  iTLtl  tie  citizens 
of  the  I'niled  States  .Nc  more  o!  its  beard  of 
directni!-  ihar  a  minontv  of  t.he  number  nece»»ar> 
to  conplitule  a  quorurr  ma>  t*  nor. -citizens  and  the 
corporaiion  itself  must  be  orjsanized  under  the  laws 
of  the  IJniled  Steles,  or  of  a  Slate  mc.jdinj!  the 
District  of  CoUunbia.  Commonwealth  of  Puerto  Rico. 
American  Samoa,  the  Virjtin  Islands  of  the  I'nited 
Slates.  Guam,  the  .\MI  or  any  other  Cofnmonwealt.h. 
temtor>-.  or  possession  of  the  United  Stales 
Seventy -five  percent  of  the  interest  m  a  corporation 
shall  not  be  deemed  to  be  owned  b\  cmrens  of  the 
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NOAA  will  coniider  not  awarding  a 
grant  or  cooperative  aj(r«ement  to  any 
individual  or  orj;anization  who  it 
delinquent  on  a  debt  to  the  Federal 
govemment  until  payment  ii  made  or 
saliafactory  arrangementa  are  made 
with  the  tgeacy  to  whom  the  debt  it 
owed.  Any  Tint  tune  applicant  for 
Federal  grant  fundi  li  tub^t  to  a 
preaward  accounting  survey  prior  to 
execution  of  the  award.  Women  and 
minority  individual!  and  groupa  are 
encouraged  to  (ubmit  applications. 
NOAA  employees  including  full,  part- 
time,  and  intermittent  personnel,  (or 
their  immediate  families)  and  NOAA 
offices  or  centers  are  not  eligible  to 
■ubmit  an  application  under  this 
solicitation,  or  aid  in  the  preparation  of 
an  application,  except  to  provide 
information  about  the  MARFIN  program 
and  the  priorities  and  procadurea 
included  m  this  soUdlation. 

Z  Amount  and  Duration  of  Funds 

Under  this  solicitation  for  fiscal  year 
1988  an  estimated  $2Ji  million  will  be 
svailable  to  fund  fishery  research  and 
development  projects  [SlM  milhon  for 
new  projects  and  S315  thoosand  for 
continuing  projects).  Although  grants  or 
cooperative  agreements  will  generally 
be  awarded  for  a  period  of  one  year, 
two-  or  three-year  projects  may  be 
Hpproved  for  funding  in  subsequent 
years.  Once  approved,  mult^-year 
projects  will  not  compete  for  funding  in 
subsequent  years.  For  multi-year 
projects,  funding  beyond  the  Tinit  year  is 
contingent  on  the  availability  of 
program  funds  in  subsequent  Tiacal 
years  and  the  extent  to  which  project 
objectives  and  reporting  requirements 
are  met  during  the  prior  year 
Publication  of  this  announcement  does 
not  obligate  NMFS  to  award  any 
ipecific  grant  or  to  obligate  all  or  any 
pari  of  the  available  funds  Selection  of 
•lurcessful  applii.ations  senerally  will  be 
provided  by  |unp  8.  1989   Awards 
Kt-nerally  will  be  made  no  later  than  80 
day*  after  the  funding  selection  is 
(U'ternuned  and  negotiations  completed. 


NMl  If  niTh*  Mile  lo  "^  (wrceni  ..f  Unlock  it  not 
■  rttnd  >n  luch  i  Itizani  at  natuHMli  of  Ihr  I'liilwt 
St«i«»  iw  cilix«iw  of  Ihr  NM]  fr»«  from  tny  Inijl  or 
fulutlary  ohlination  in  f«voj  of  any  p«rw>n  nol  ■ 
'  tnzen  '>r  naliiinal  of  lh«  I  'niled  States  or  nliiana  uf 
■ha  NMl   [Z]  'S  p«rr^nl  of  iho  voting  powar  in  auch 
'  orporation  la  iiul  vaal^  in  cltiz«na  or  nationala  uf 
•Me  United  Stalea  or  ciHirna  of  the  NMl  (31  through 
any  conlrvrt  or  andenianiling  it  la  arrmnged  that 
mor«  than  25  pertent  of  thr  voting  piiwar  in  auch 
corporation  may  h«  exert  laed.  dir«<  tly  or  indirectly 
In  baiialf  of  any  person  who  it  nol  a  citizen  or 
national  nf  the  L'niieil  .Stales  ot  a  allien  of  the  NMl 
or  i4|  hy  any  iiienna  whalaoevar  control  of  any 
inlareal  in  the  uirpuration  '•  oon/arred  upon  or 
permlttetl  to  be  e<ert3aed  hy  any  peraon  who  la  nol 
a  ritiien  ■>!    lalioiial  of  the  I  iiiiptl  Stalea 


3.  Cost  Sharing  Requirements 

Apphcations  must  reflect  the  total 
amount  of  money  necessary  to 
accomplish  the  project  including 
contributions  and/or  donations.  Cost 
sharing  is  nol  required  for  the  MARFIN 
program.  However,  cost  sharing  is 
encouraged,  and  in  case  of  a  tie  in 
considering  proposals  for  funding,  cost- 
sharing  may  affect  the  final  decision. 
The  appropriateness  of  all  cost-sharing 
will  be  determined  on  the  basis  of 
guidance  provided  in  OfTice  of 
Management  and  Budget  (0MB) 
circulars.  Appropriate  documentation 
must  exist  to  support  in-kir.d  services  or 
property  used  to  fulTill  cost-sharing 
requirements. 

4  Format 

Applications  for  project  funding  must 
be  complete.  They  must  identify  the 
principal  participants  and  incliide  copies 
of  any  agreements  between  the 
applicant  and  the  participants 
describing  the  specific  tasks  to  be 
performed.  Project  appUcations  should 
give  a  clear  presentation  of  the  proposed 
work,  the  methods  for  carrying  out  the 
project  Its  relevance  to  managing  and 
enhancing  the  use  of  Gulf  of  Mexico 
fishery  resources  and  coat  estimates  as 
they  relate  to  specific  aspects  of  the 
project.  Budgets  will  include  a  detailed 
breakdown  by  category  of  expenditure 
with  appropriate  justification. 
Applicants  may  snbmit  two  or  more 
related  projects  under  one  proposal  but 
must  identify  project  costs  Including 
administrative  costs,  separately  for  each 
Individual  project  Applicants  should 
not  assume  prior  knowledge  on  the  part 
of  the  NMFS  as  to  the  relative  merits  of 
the  project  described  in  the  application. 
Applications  must  be  submitted  in  the 
following  format; 

(a)  Cover  Sheet  An  applicant  must 
use  OMB  Standard  Form  424  (revised  4/ 
88)  as  the  cover  sheet  for  each  project  or 
group  of  consolidated  projects. 
Applicants  may  obtain  copies  of  the 
form  from  the  NMFS  Regional  Office,  or 
Department  of  Commerce's  Central 
Administrative  Support  Center  (CASC); 
addresses  are  set  forth  at  Section  EL. 
Application  Submission. 

(b)  Prt);ect  Summary.  Each  project 
must  contain  a  summary  of  not  more 
than  one  page  which  provides  the 
following  information: 

(i|  Project  title; 

(ii)  Pri)|ect  status  (new  or  continuing): 

(ui)  Pro)ect  duration:  (beginning  and 
ending  dates): 

(iv|  .Name,  address,  and  telephone 
number  of  applicant: 

(v)  Principal  Investigator(s): 

(vi)  Project  objective:  and 


(vii)  Summary  of  work  to  be 
performed. 

For  continuing  projects  the  applicant 
is  to  briefly  describe  progress  to  date  io 
addition  to  any  changes  to  the  statement 
of  work  previously  submitted. 

(viii)  Total  Federal  funds  requested 
(for  multi-year  projects,  identify  each 
year's  requested  funding). 

(ix)  Project  costs  (matching  funds)  to 
be  provided  from  non-NOAA  sources 
(for  multi-year  projects,  identify  each 
year's  requested  funding).  Specify 
whether  cash  or  in-kind  contributions. 

(x)  Total  project  cost 

(c)  Project  Description.  Each  project 
must  be  completely  and  accurately 
described.  Each  project  description  may 
be  up  to  15  pages  in  length.  The  NMFS 
will  make  all  portions  of  the  project 
description  available  to  the  public  and 
members  of  the  fishing  industry  for 
review  and  comment  therefore,  NMFS 
cannot  guarantee  the  oonfldentiahty  of 
any  information  submitted  as  part  of 
any  project  nor  will  NMFS  accept  for 
consideration  any  project  requesting 
confidentiality  of  any  part  of  the  project. 
Each  project  must  be  described  as 
follows: 

(i)  Identification  of  Problem(s). 
Describe  how  existing  conditions 
prevent  the  full  use  of  Gulf  of  Mexico 
fishery  resources.  In  this  description, 
identify  (1)  the  fisheries  involved.  (2)  the 
specific  problem(s)  that  the  fishing 
industry  has  encountered.  (3)  the  sectors 
of  the  fishing  industry  that  are  affected, 
and  (4)  how  the  problem(s]  prevent  the 
fishing  industry  from  using  the  fishery 
resoun:e8. 

(ii)  Project  Goals  and  Objectives. 
State  what  the  proposed  project  will 
accomplish  and  describe  how  this  will 
eliminate  or  reduce  the  problem(8) 
described  above.  For  multi-year 
projects,  describe  the  ultimate  objective 
of  the  project  and  how  the  individual 
tasks  contribute  to  reaching  the 
objective.  Describe  the  time  frame  in 
which  tasks  would  be  conducted. 

(lii)  Need  for  Government  Financial 
Assistance.  Explain  why  other  fund 
sources  cannot  fund  all  the  proposed 
work.  List  all  other  sources  of  funding 
which  are  or  have  been  sought  for  the 
project. 

(iv)  Participation  by  Persons  or 
Groups  Other  Than  the  Applicant 
Describe  the  level  of  participation 
required  in  the  project(s]  by  NOAA  or 
other  government  and  non-government 
entities.  Specific  NOAA  employees 
should  not  be  named  in  the  proposal 
even  though  the  applicant  may  wish  to 
acknowledge  government  expertise  in 
an  allied  area. 


(v)  Federal.  State,  and  Local 
Government  Activities.  List  any 
programs  (federal,  state,  or  local 
government  or  activities,  including  State 
Coastal  Zone  Management  Programs, 
Sea  Grant  Southeast  Area  Monitoring 
and  Assessment  Program.  Pub.  L  9B-659 
and  Cooperative  Statistics),  this  project 
would  affect  and  describe  the 
relationship  between  the  project  and 
those  plans  or  activities. 

(vi)  Project  Outline.  Describe  the  work 
to  be  performed  during  the  project 
starting  with  the  first  month's  work  and 
continuing  to  the  last  month.  Identify 
specific  milestones  that  can  be  used  to 
ti-ack  project  progress.  For  multi-year 
projects,  major  project  tasks  and 
milestones  for  future  years  must  also  be 
identified.  If  the  work  described  in  this 
section  does  not  contain  sufficient  detail 
to  allow  for  proper  technical  evaluation, 
the  NMFS  will  not  consider  the 
application  for  funding  and  will  return  it 
to  the  applicant 

(vii)  Project  Management  Describe 
how  the  project  will  be  organized  and 
managed.  Include  resumes  of  principal 
investigators.  List  all  persons  directly 
employed  by  the  applicant  who  will  be 
involved  in  the  project  their 
qualifications,  and  their  level  of 
involvement  in  the  project 

(viii)  Monitoring  of  Project 
Performance.  Identify  who  will 
participate  in  monitoring  of  the  project. 

(ix)  Project  Impacts.  Describe  the 
impact  of  the  project  in  terms  of 
anticipated  increased  landings, 
production,  sales,  exports,  product 
quality,  safety,  or  any  other  measurable 
factors.  Describe  the  specific  products  or 
services  that  will  be  produced  by  this 
project.  Describe  how  these  products  or 
services  will  be  made  available  to  the 
fishing  industry. 

(x)  Evaluation  of  Project.  The 
applicant  is  required  to  provide  an 
evaluation  of  project  accomplishments 
in  the  final  report.  The  application  must 
describe  the  methodology  or  procedures 
to  be  followed  to  determine  technical  or 
economic  feasibility,  to  evaluate 
consumer  acceptability,  or  to  quantify 
the  results  of  the  project  in  promoting 
increased  landings,  production,  sales, 
exports,  product  quality,  safety,  or  other 
measurable  factors. 

(xi)  Total  Project  Costs.  Total  project 
costs  IS  the  amount  of  funds  required  to 
accomplish  the  proposed  statement  of 
work  (SOW),  and  includes  contributions 
and  donations.  AH  costs  must  be  shown 
in  a  detailed  budget.  No  cost-sharing 
can  come  from  another  Federal  source. 
Costs  must  be  allocated  to  the  Federal 
share  and  non-NOAA  share  provided  by 
the  applicant  or  other  sources.  Non- 
NOAA  costs  are  to  be  divided  into  cash 


and  in-kind  contribufons.  A  standard 
budget  form  (ED-357  NG;  Rev.  3-80)  is 
available  from  the  offices  listed  in 
section  E.  A  separate  budget  must  be 
submitted  for  each  project.  An  applicant 
submitting  a  multi-year  project  must 
submit  two  budgets:  one  covering  total 
project  costs  (including  individual  costs 
per  year)  and  one  covering  the  initial 
funding  request  for  the  project  The 
initial  funding  request  should  cover 
funds  required  during  the  first  12-month 
period.  NMFS  will  not  consider  fees  or 
profits  as  allowable  costs  for  grantees. 
To  support  its  budget  the  applicant 
must  describe  briefly  the  basis  for 
estimating  the  value  of  the  non-NOAA 
funds  derived  from  in-kind 
contributions.  Costs  for  the  following 
categories  must  be  detailed  in  the 
budget  as  follows: 

(A)  Personnel.  [1]  Identify  salaries  by 
position  and  percentage  of  time  of  each 
individual  dedicated  to  the  project 

[2]  Fringe  Benefits.  Indicate  benefits 
associated  with  personnel  working  on 
the  project  This  entry  should  be  the 
proportionate  cost  of  fringe  benefits 
paid  for  the  amount  of  time  spent  in  the 
project  For  example,  if  an  employee 
spends  20  percent  of  his/her  time  on  the 
project  20  percent  of  his/her  fringe 
benefits  should  be  charged  to  the 
project. 

(Bj  Consultants  and  contract  services. 
Identify  all  consultant  and/or 
contractual  service  costs  by  specific 
task  in  relation  to  the  project  If  a 
commitment  has  been  made  prior  to 
application  for  funding  to  contract  with 
a  particular  vendor,  explain  how  the 
vendor  was  selected,  type  of  contract 
deliverable  expected,  time  frame,  and 
cost.  All  contracts  must  meet  the 
standards  established  in  OMB  circulars. 

(C)  Travel  and  transportation.  Identify 
number  of  trips  to  be  taken,  purpose. 
and  number  of  people  to  travel.  Itemize 
estimated  costs  to  include  approximate 
cost  of  transportation,  per  diem,  and 
miscellaneous  expenses.  Registration 
fees  should  be  included. 

(D)  Equipment  space  or  rental  costs. 
(7)  Identify  equipment  purchases  or 
rental  costs,  along  with  the  intended 
use.  Equipment  purchases  greater  than 
$.500  00  will  not  be  allowed,  since 
experienced  investigators  are  expected 
to  have  sufficient  capital  equiprrient  on 
hand.  Use  of  lease  to  purchase  (LTOP) 
or  similar  leases  are  prohibited. 

(2)  Identify  space  rental  costs  with 
specific  uses. 

(E)  Other  costs.  [1]  Supplies:  Identify 
specific  supplies  necessary  for  the 
accomplishment  of  the  project. 
Consumable  office  supplies  may  be 
included  under  Indirect  Costs  unless 


purchased  in  a  lar;ge  quantity  to  be  used 
specifically  for  the  project 

[2]  Postage  and  shipping  Include 
postage  for  correspondence  and  other 
material  produced  under  grant,  as  well 
as  air  freight,  truck  or  rail  shipping  of 
bulk  materials  to  be  used  in  conferences 
and  workshops. 

[3]  Printing  costs.  Include  cosU 
associated  with  producing  mate.nais  in 
conjunction  with  the  project 

(4)  Telephone  and  telegraph.  Identify 
estimated  calls  and  monthly  bills. 

(5)  Utilities  may  be  included  under 
Indirect  Costs  unless  purtihased  m  a 
large  quantity  to  be  specifically  for  the 
project.  Identify  costs  of  utilities  and 
percentage  of  use  in  conjunction  with 
performance  of  project. 

[8]  Indirect  Costs.  This  entry  should 
be  based  on  the  applicant's  established 
indirect  cost  agreement  rate  wiih  the 
Federal  Government  A  copy  of  the 
current  approved  negotiated  Indirect 
Cost  Agreement  should  be  included. 

(7)  Additional  costs  Indicate  any 
additional  costs  associated  with  the 
project  which  are  allowable  under  OMB 
Circulars  A-21.  A-87,  and  A-122. 

(d)  Supporting  Documentation.  This 
section  should  include  any  required 
documents  and  any  additional 
information  necessary  or  useful  to  the 
description  of  the  project.  The  amount  of 
information  given  in  this  section  will 
depend  on  the  type  of  project  proposed. 
The  applicant  should  present  any 
information  which  would  emphasize  the 
value  of  the  project  in  terms  of  the 
significance  of  the  problems  addressed. 
Without  such  information,  the  merits  of 
the  project  may  not  be  fully  understood, 
or  the  value  of  the  project  to  fisheries 
use  may  be  underestimated.  The 
absence  of  adequate  supporting 
documentation  may  cause  reviewers  to 
question  assertions  made  m  describing 
the  project  and  may  result  in  a  lower 
ranking  of  the  project.  Reviewers  will 
not  necessarily  examine  all  material 
provided  as  supporting  documentauon 
except  where  sufficient  detail  is  lacking 
in  the  project  description  to  properly 
evaluate  the  project  Therefore, 
information  presented  in  this  section 
should  be  clearly  referenced  in  the 
project  description. 

5.  Application  Submission  and  DeodJine 

(a)  Deadline.  NMFS  will  accept 
applica'ions  for  funding  under  this 
program  between  March  8, 1989  and 
April  24. 1989.  An  applici-'tion  wnll  be 
accepted  if  the  application  is  received 
by  the  office  listed  below  on  or  before 
Apnl  24,  1989  (6  p.m.  e.s.t ). 

(b)  Submission  of  applications  to 
NMFS.  Applications  are  not  to  be  bound 
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in  Hiiy  manner  and  should  be  one-sided 
Any  application  not  fully  including  all 
information  called  for  herein,  will  be 
returned  to  the  applicant   Applicants 
must  submit  one  signed  original  and  two 
[2]  ( (ipifs  of  the  complete  appluatuin  tc 
the  aiidri'ss  set  forth  t)»-low 
Regional  Director   Attn   1)  Kktterg, 

Nrtlioiiril  Marina  K'.shtTU'S  Service. 

I)n\al  nUlg,  'MSd  Roger  Blvd.  St. 

Petersburg,  Flonda  :S.r()2.  Iclephone 

No  |Hi:t)  8^3- j:'2() 

Questions  of  an  adminisir<itive  nature 
should  be  referred  to 
NOAA  RAS/CCai.  Attn  [eon  West. 

Central  Aiiniintstrrtt'.ve  Support 

Center.  Keder.il  Hldg  ,  Room  1758,  t«n 

l,.)st  l^th  Street,  kfiiiscis  City, 

Missouri  tmt».  leiephone  No.  (816) 

426-7287 

IV    Keviflw  Ptmcass  and  Critena 

]  Evalualion  and  Ran  km ji  of  Proposed 
Projects 

For  application*  meeting  the 
rei^imrements  of  this  solicitation  NMF'S 
Will  conduct  a  technical  evaluation  of 
each  prti|ect  pnor  to  any  other  review  If 
an  application  contains  two  or  more 
prn|e(,ts,  N.Vih'S  will  evaluate  the 
proiects  s<-parately  All  comments 
Biibmitted  to  NMP"S  will  be  tulieii  mtu 
mnsideration  in  the  technical  evaluHlmr. 
of  projects  NMF'S  will  provide  point 
8(  ores  on  proposals  based  on  the 
following  evaluation  criteria 

|fi)  Adequacy  of  research/ 
lie velopment/ demonstration  for 
managing  or  enhancing  (uilf  of  Mexico 
manne  fishery  resources,  addressing 
especially  the  possibilities  of  set  unng 
productive  results  (,K)  pointsl 

|f>)  Soundness  of  design/technii  al 
approach  for  enhancing  or  managing  the 
use  of  Gulf  of  Mexico  marine  fishen, 
resources  ['.h  points] 

(c)  Organization  anil  managenifril  nf 
the  project,  iiii  hiding  nualifii  iilions  and 
previous  related  fvperieiue  of  the 
applicant's  management  leam  and  other 
project  personnel  invoUcil  ( Ji)  points) 

III'  Fffei  tiveness  of  prnpusi  d  methods 
for  nionilonng  and  evaluatinK  (he 
pro)e(  t  j  1,S  poinlHJ 

(e|  juslilu  ation  ami  allocation  of  the 
budget  in  terms  of  the  worli  to  be 
performed  1 10  points) 

The  Hvera^e  technu  al  si  ores  will  be 
ranked  by  NMP'S  into  three  groups:  (1) 
highly  recommeniled,  \1]  re(  ommended 
hikI  I  1]  not  recommended,  for 
presentation  to  MARUN  Board 
members    Fhe  B<iard  members  will 
(  onsider  the  significam  e  of  the  problem 
addressed  in  the  project  along  with  the 
lechnu.al  evaluation  and  need  for 
funding  This  evaluation  and  rankirix 
will  enable  NMV"S  to  determine  the 


appropriate  level  of  funding  for  each 
project 

2  Consultation  with  Others 

NMF'S  will  make  project  descriptions 
,i\  Hilable  for  review  as  follows; 
(a I  F\iblic  review  and  comment 
Applications  may  be  inspected  at  the 
.National  Marine  Fisheries  Service 
Regional  Office  in  St  Petersburg,  Florida 
from  Apnl  24.  1989.  to  May  1.  1989 

(b)  Consultation  with  members  of  the 
fishing  industry  The  NMF'S  shall,  at  its 
discretion,  request  comments  frim 
members  of  the  fishing  and  assm  laled 
industries  who  have  knowledge  in  the 
8ubie(  t  matter  of  a  project  or  who  would 
be  affected  t)y  a  project 

(c)  Consultation  with  government 
agenc  les  .Applications  will  be  reviewed 
in  consultation  with  the  NMI-'S 
Southeast  Science  and  Research 
Director  and  appropriate  laboratory 
personnel  CASC  Grants  Officer  and.  as 
appropnate.  Department  of  Commerce 
bureaus  and  other  federal  agencies  for 
elimination  of  duplicate  funding  The 
Regional  Fishery  Management  Councils 
may  be  asked  to  review  projects  and 
advise  of  any  real  or  potential  conflicts 
with  council  activities 

?  Funding  Decision 

.•\fter  projects  have  been  evaluated, 
.Ni.\RF"I.\  Board  meml>erB  will  develop 
and  submit  funding  recommendations  to 
the  Director  of  the  NMF'S  Southeast 
Regional  Office  The  Director  of  the 
NMre  Southeast  Regional  Office  will 
ascertain  that  the  projects  do  not 
substantially  duplicate  other  projects 
that  are  currently  funded  by  or  are 
approved  for  funding  by  the  LI  S 
Ciovernmeiil.  determine  the  projects  to 
be  funded   and  determine  the  amount  of 
funds  availatile  for  the  program  The 
exact  amount  of  funds  awarded  to  each 
project  will  be  determined  in  preaward 
negotiations  between  the  applicant. 
NMre.  and  the  Grants  Offn  e    Ihe 
Department  of  Commerce  will  review  all 
recommended  projects  and  funding 
before  an  award  is  executed  by  the 
Grants  Officer  The  fundmg  instniment 
will  be  determined  by  the  Cirants 
Officer  Projei  ts  may  not  be  initiated  b\ 
a  recipient  until  a  notice  of  award  is 
received  from  the  (Jrants  Offu  er  For 
multi  year  projects,  funds  will  tie 
provideti  when  specified  tasks  are 
satisfactorily  completed  and  after  NMFS 
has  received  M.-XRR.N  funds  for 
subsequent  fiscal  years 

V    Administrativfl  Requirements 

I   ( >bIi^ations  of  the  Applicant 
An  Applicant  must: 


(a)  Meet  all  application  requirements 
and  provide  all  information  necessary 
for  the  evaluation  of  the  project. 

(b)  Be  available,  upon  request,  in 
person  or  by  designated  representative, 
to  respond  to  questions  during  the 
review  and  evaluation  of  the  projectfs). 

(c)  If  a  project  is  awarded,  manage  the 
dayto-day  operations  of  the  project,  be 
responsible  for  the  performance  of  all 
activities  for  which  funds  are  awarded, 
and  be  responsible  for  the  satisfactory 
completion  of  all  administrative  and 
managerial  conditions  imposed  by  the 
award  This  includes  adherence  to 
procurement  standards  set  forth  in  the 
award  and  referenced  0MB  circulars. 

((!)  If  a  project  is  awarded,  keep 
records  sufficient  to  document  any  costs 
incurred  under  the  award,  and  allow 
ficcess  to  records  for  audit  and 
examination  by  the  Secretary,  the 
Comptroller  of  the  L'nited  States,  or 
their  authorized  representatives. 

(e)  Fishery  data  collected  during  the 
course  of  a  project  that  could  be 
pertinent  to  fishery  management  needs 
must  be  available  to  NMFS  on  request. 
subject  to  pertinent  confidentiality 
requirements 

(0  If  a  project  is  awarded,  submit 
quarterly  project  status  reports  on  the 
use  of  funds  and  progress  of  the  project 
to  NMF'S  within  30  days  after  the  end  of 
each  calendar  quarter  to  the  individual 
specified  as  the  program  officer  in  the 
funding  agreement.  The  content  of  these 
reports  will  include,  at  a  minimum: 

(i)  A  summary  of  work  conducted, 
which  includes  a  descnption  of  specific 
accomplishments  and  milestones 
achieved. 

(ii)  The  degree  to  which  goals  or 
objectives  were  achieved  as  originally 
projected; 

|iii|  Where  necessary,  the  reasons 
why  glials  or  objectives  are  not  being 
met.  and 

|iv)  Any  proposed  changes  in  plans  or 
redirection  of  resources  or  activities  and 
the  reasrm  therefore 

Ig)  If  a  project  is  funded,  submit  an 
original  and  two  copies  of  a  final  report 
within  90  days  after  completion  of  each 
project.  The  report  must  describe  the 
accomplishments  of  the  project  and 
include  an  evaluation  of  the  work 
performed  and  the  results  and  benefits 
of  the  work  in  sufficient  detail  to  enable 
NMFS  to  assess  the  success  of  the 
completed  project  Results  must  be 
described  in  relation  to  the  project 
objectives  of  resolving  specific 
impediments  to  managing  or  enhancing 
fisheries,  and  be  qualified  to  the  extent 
possible  Potential  uses  of  project  results 
by  private  industry  or  fishery 
managment  agencies  should  be 


specified.  Any  conditions  or 
requirements  necessary  to  make 
productive  use  of  the  project  results 
should  be  identified. 

(h)  Present  current  project  results  at 
the  annual  MARFIN  conference  and 
submit  an  abstract  15  days  prior  to  the 
conference.  Travel  funds  for  this 
meeting  will  be  provided  by  NMFS. 

(i)  Each  recipient  of  MARFIN  funding 
must  comply  with  applicable  0MB 
circulars,  and  Department  of  Commerce 
and  NOAA  policies.  Each  award 
contains  standard  terms  and  conditions 
and  any  special  conditions  which  must 
be  met  by  the  recipient. 

(j)  For  each  project  funded  three 
copies  of  all  publications  or  reports 
printed  with  grant  funds  must  be 
submitted  to  the  Program  Officer.  Any 
publication  printed  with  grant  funds 
must  identify  the  MARFIN  program  of 
NOAA  as  the  funding  source  along  with 
the  grant  award  number. 

2.  Obligations  of  the  National  Marine 
Fisheries  Service 

The  NMFS  Southeast  Region  will: 

(a)  Provide  programmatic  information 
necessary  for  the  proper  submission  of 
applications. 

(b)  Provide  advice  to  inform 
applicants  of  NMFS  fishery  management 
and  development  policies  and  goals. 

(c)  Monitor  all  projects  after  award  to 
ascertain  their  effectiveness  in 
achieving  project  objectives  and  in 
producing  measurable  results.  Actual 
accomplishments  of  a  project  will  be 
compared  with  stated  objectives. 

(d)  Refer  questions  of  an 
administrative  nature  from  applicants/ 
recipients  to  the  Grants  Office. 

3.  CASC  Grants  Officer  Responsibility 

The  CASC  Grants  Officer  is 
responsible  for  the  administrative 
processing  of  NOAA  Federal  Assistance 
Awards  and  will  provide  all  forms 
needed  by  an  applicant.  Processing 
includes  review  of  applications  to 
determine  that  they  are  in  conformance 
with  Federal  requirements,  negotiation, 
determination  of  the  funding  instrument, 
clearance  through  administrative  review 
once  program  funding  has  been 
determined,  execution  of  awards, 
reports  and  administrative  monitoring, 
and  close  out  of  awards.  The  official 
grant  file  will  be  maintained  by  the 
Grants  Officer. 

4.  Legal  Requirements 

The  applicant  will  be  required  to 
satisfy  the  requirements  of  applicable 
local.  State,  and  Federal  laws. 

This  program  is  not  included  in  the 
Catalog  of  Federal  Domestic  Assistance. 

Authority:  16  U  S.C.  1854(e). 


Dated:  March  3. 1989. 

lames  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries. 
Motional  Marine  Fisheries  Service. 
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Pacific  Fishery  Management  Council; 
Public  Meeting 

AQENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Groundfish  Management 
Team  (GMT)  will  meet  on  March  21. 
1989,  at  the  National  Marine  Fisheries 
Service,  Northwest  and  Alaska  Fisheries 
Center,  Building  4,  Room  2079,  7600 
Sand  Point  Way.  NE.,  Seattle.  WA.  The 
GMT  will  meet  at  12:30  p.m..  to  discuss 
1989  commercial  groundfish  catch 
projections,  research  needs,  technical 
revisions  to  the  fishery  management 
plan,  and  management  of  the 
commercial  sablefish  fishery.  Other 
issues  related  to  management  of  the 
west  coast  groundfish  fishery  may  also 
be  discussed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawerence  D.  Six.  Executive  Director. 
Pacific  Fishery  Management  Council, 
Metro  Center,  Suite  420.  2000  SW.  First 
Avenue,  Portland.  OR  97201:  telephone: 
(503)  221-6352. 

Date:  March  2, 1989. 
Alan  Dean  Parsons, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  Motional 
Marine  Fisheries  Service. 
(FR  Doc.  89-5372  Filed  3-7-«9:  8:45  am] 
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COMMiTTEE  FOR  THE 
IMPI^MENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Wool  Textile 
Products  Produced  or  Manufactured  in 
Brazil 

March  3, 1989. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CfTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  March  6,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 


Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  .Mar<.h 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  [7 
U.S.C.  1854) 

The  current  limit  for  Categories  347/ 
348  and  sublimit  for  Category  410  are 
being  increased  for  swing  and 
carryforward.  Category  410  is  bemg 
increased  further  by  special  shift  from 
Categories  410/624. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937. 
published  on  November  7.  1988)  Also 
see  53  FR  46644,  published  on  November 
18.1988 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  1.  Levin. 

Acting  Chairmor.,  Committee  for  the 
Implemenioiion  of  Textile  Agreements. 

Committee  For  The  impleroen taboo  Of 
Textile  Agreements 

March  3. 1S«9. 

Commissioner  of  Customs.  Departmenl  of  the 
Treasury.  Washington.  DC  20229 

Dear  Mr  Commissioner  Thi«  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  15, 1988  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Aj^reeroentB  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  m 
Brazil  and  exported  during  the  twelve  month 
period  which  began  on  Apnl  1, 1988  and 
extends  through  March  31. 1989 

Effective  on  March  6. 1989,  the  directive  of 
November  15.  1988  is  amended  to  adjust  the 
current  limit  and  sublimit  for  cotton  and  wool 
textile  products  in  the  following  categones. 
as  provided  under  the  terms  of  the  current 
bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
Federative  Republic  of  Brazil: 


347/348 

410 

72f  CXX  oozen 
3.697,355  square  meters 

■The  ImAs  have  not  bear  adiusisa  Ic  kcolT*  lor  ■• 

imports  ajcponeo  arter  Marcn  3i    190* 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
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.'    ,'  "T'r-    '.UttM)  ol  In  turn  .\fnnratt»i» 
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Announcement  of  a  Negotiated 
Settiefnent  on  Import  Umt^  for 
Certain  Cotton  Tartiie  Products  and 
Quarante«d  Acceaa  Lavete  for  Certain 
Cotton  and  Man-«tad«  Fiber  Taxtlle 
Product*  ftuduc«f  or  Manufactured  In 
Cotta  Rica 

Minh  X  IMOl 

AOCMCV:  t:<)mniiH»»  for  »he 
InipirnMmtHtKM)  iWTrxtiM  Afiifvntrn^n 

MTTAl 

ACTio»c  FnuUTg  «  (fjrerfive  to  fh« 
('DnimiaHttmrr  (Tf  (Tiutnms  ealah^lihiot)  n 

hmif 

iFFlcnvi  OATI:  Marrh  10.  19BR 
roe  mwiiMW  ipowinww  cotrrAcrt 

Naorrrt  PrwHTiirn.  hTternnflaiuil  Tmd* 
Spt^mMwt.  Offkw  ai  Tpxtilet  ami 
.Appiirt'l.  li  5  rVpartuiwit  of  Commrrcp, 
UU2f  J7^-471i  For  infimtwrton  rm  the 
ijiiola  ftattra  nf  ffit«  Irmtf.  ntfer  the  Qvjotii 
StHtu*  Kt'portii  postfd  on  thr  bullpftn 
txidrdi  i)f  each  CiuHlimu  port  For 
irUormatien  an  aibeiiTuei  and  qnota  n> 
(ip»"nm)(«.  c«i)  (203)  37^-3715. 


.\ulharity  K»ecutivf  Onffr  11«5I  of  Vfarrh 
1   \\ri.  ai  amnndiNl.  S«t  turn  21)4  af  Iha 
A«nnaiw*i  Ad  of  lllMk  m  aaae^ari  |7 
I '  S  C   lAMI  PttnadfliU  ■  Kabnivv  Vk  iwa 
lirinouaBMiMM  of  a  Syauai  Acoaaa  deKiaaL 

DtiTtng  rwgptiAtlcma  heid  between  the 
(.ovemmenfa  al  tke  United  Sl^lea  aod 
Cosia  RicA.  agi««mwit  waa  reached, 
f  ffpcted  by  m  ItAa^KicmadMna  ol 
I :  lulentMidu^  delMi  If^cttraery  14.  IMS. 
lo  HciaMiah  •  ■««  bite  it  ■!  lrxttk» 
Hl^eeenat  fat  co4«De  textile  prodocta  tn 
i'.»t»neri»w  >f7/3<S  b«n<HiifciM  on  (mnMrv 
1    I^MH  and  e rtRxMnji  tiiroa^  May  n. 
IWH  The  Ihifted  Stafea  C;ovemment 
wiR  control  importa  ie  Cute||pn<>*  347/ 
.VtH  lAl  th«  a«r«ed  Le««I  Car  tha  ftrat 
ti^recixHuU  {Mrted  (AouMry  1.  IHflU 
thruugh  May  U.  IMU 

(.ucirtinteed  Accaaa  Lervie  fnr 
Calejionea  340/540  and  347/Ma  fur  the 
tKr«e-y«er  petioda  b«>9nnin|<  lune  L 
IMIR  and  exfenthnjj  fhf«)UKh  May  Tl. 
1W2 

BeTpnijin^  on  March  10.  1988,  hrr 
Kuu^la  to  b«  exportd  fruoi  Co«te  Rica  to 
the  I'ruted  Slatweon  ar»d  aftrr  fime  1. 
\Sim,  US.  Cuaiome  wiU  atari  at«nuig  the 
fir^l  iMcttuu  at  tiM  funn  rTA-a7Ut>  for 
•  hipBMnta  ad  U.8  iormed  and  cut  parts 


ir!  (  .t'rxorips  :»40/640  and  M7'^A9  that 
Iff  destined  for  (losla  Rica  and  strbfrrt 
to  (he  Gosrsntc^d  Accm  l^vrli 
I'st'ililished  for  Catt^Kcme^  340/fHO  and 
W    t48.  TWse  prodects.  wKich  arv 
a>t»emt)led  In  Costa  Rics  from  part*  cut 
m  the  I'nited  SUt«»  fxum  fabric  furiat'd 
in  the  Inited  Staled,  are  (jovemt'd  by 
Witrrnimnrd  Tnnff  itrm  nimber 
'♦HOJ  (*)  Hini)  Interested  partiM  should 
he  awarv  thfll  ihipcnaDia  uf  cut  parts  in 
Cateyoreis  .■ViO/a40  and  347/,'U8  muat  be 
arcompanied  hy  a  form  FTA-iroP. 
sinned  hy  a  U  S  CuJrtonu  officer,  pnor 
to  expiTTt  fmei  the  I'niled  States  for 
assemhiy  In  CoaTa  Rica  hi  order  to 
quahfy  for  entry  onder  the  Cuaranfwjd 
Accffsa  I^ereh 

A  Corsud  eikchan^  uf  notes  between 
the  Ciovsmmenti  of  the  United  Slates 
and  Costs  Rics  will  foflow. 

A  descnplioA  of  ihs  texUle  snd 
appanti  cstcgpnes  lq  terms  af  IfPS 
numbers  is  avsikib^  la  ths 
CGRRiajMlON.  Textik  and  Appanti 
Categortes  with  the  llsmtanued  Timfi 
Sckeduia  of  the  United  States  (see 
Federsl  Register  notice  S3  VH  44037. 
published  on  November  7.  \d6&\.  Also 
see  53  PR  4834a.  published  on  December 

7.  ins. 

RoMULksaia. 

AciiO)/  Chatrman.  CummMttm  for  tit* 

tmphmtfntation  of  Textile  AurHmmwnt*. 

Coaunitta*  for  tha  ImpU^Hataeaa  at  TaacMla 
AjriMnwnlt 

Marr.h  3.  \<mt. 

(a tmrmtnantr  tM  C'aafti— .  Dmpartmmnt  o(  thr 

Tmisun    ii\\}.i^mfitBm.  DC  3ULtik 

[)nnr  Mr.  C— neaatoaar  Thla  rflr«ctiv« 
(jini.eli  and  iup«rse<ies  tba  duecltv*  maad 
to  you  on  D«ceinb«r  2.  1UH8  by  the  Chairman. 
Comtni»Te«  for  the  [mplementatlcm  of  Textile 
Axraements  That  diia<  Iw  uuacat—  Biymla 
into  the  I  latUKi  Stela*  a/  cotlon  tailita 
prtxlucti  tn  Catef^reia  'SC^MM^  producad  or 
manufactured  in  Coata  Rir.a  and  exported 
dunn)|  the  panud  wkuch  began  on  |uiy  2ft, 
Itwe  and  extrnda  tttrougb  luty  Z7. 1910 

I'nder  Ike  Iwnaa  of  Secttmi  8M  of  tfle 
A||i  h^al^raff  Act  of  19Bft.  as  aiiieiideo  f^ 
i;  S  C  18.S41.  and  pursuant  to  the 
Memorandum  of  I 'ndentHndinj  dated 
Kntiruary  14.  IHOU  between  tha  Ciovemntenft 
of  the  I  'nited  Siataa  emd  Casta  ibca:  aad  la 
acuwdjuics  wUk  liw  pfortawas  tt  Kxacaliva 
Order  lltUl  of  March  3.  1972.  as  amends^ 
you  are  directed  lo  [prohibit,  effective  on 
March  1U.  1«Hk  efitrjr  inlD  the  Unttad  States 
for  conMaapMaa  aad  wMMrasrs)  f^vni 
warehouse  for  consumption  of  cotton  textila 
pnTxhjcts  tn  Care]|orles  347'348,  produced  or 
manufactured  In  Casia  Rtca  and  exported 
diinns  t/b»  five-aionth  panod  «t>idi  begaa  on 
January  1.  MSB  sod  sxeoda  thfou^h  May  31. 
IWW  in  Hxcaas  of  7SaaB0  dosaa. 

Textile  prodacts  in  Calegonaa  M7/M8 
wMch  bave  been  exported  In  the  United 
Slates  prwr  to  Jainury  1.  ISBB,  shai!  not  be 
tubfsci  ta  iIm  directive 


Vl.»«iriM  chanrei  for  Catrgnrtes  'W  '348  wilf 
t.e  prtmded  at  a  loter  dete 

Bcxainaw  on  Marck  lO.  lM9i  U  S  Custmns 
ti  iiire(  ted  to  »trtr«  siKnMBR  the  first  sMtion  of 
the  fcna  R  A-37«P  foe  stapments  of  U.& 
fcimifd  and  cirt  parts  id  Cstettones  >t7/348 
and  MO,&40  that  are  deatmad  ior  Coats  Rtca 
and  re  exported  to  the  United  iiintcs  oo  aad 
after  juaa  1.  Iflea 

In  L-arrying  oot  the  above  direr.lioBi.  the 
C-ammiisioiJer  of  Custom*  should  construe 
entry  irrfo  the  ttnited  Ststei  for  ooraurnpfinn 
lo  include  entry  for  conscnspllon  tnin  rf»e 
(:ommon»»*aW»  of  Puerto  Rico 

The  (xxHutTee  for  the  [MplcaicntirtMn  ol 
Textile  Ajnaweats  has  deteraaaad  that 
these  actions  fall  wilkin  the  forei^  affairs 
r  >.ceptiof>  lo  tile  niieHakuig  proetsaans  of  5 

use  s&auuii- 

Smcerely. 
RormidI  Lesrm. 

A  ct :  nt  CJtoirwKirk  Comm rttee  for  Ute 
Irrpttawmtatjom  af  Tmsblm  .\yajiaeaf 
|PI  Doc  H»-&3Ba  Mad  S~7-Hc  8e4S  aei) 
MLUMO  cooe  Mta^M-e 


Adtusttient  of  Imporl  Umtts  for 
Certi*»  Wool  TeiHe  Pieducta 


Manii  3.  \9tm. 

MmmCT.  Commttse  for  the 
Implcnentittian  of  Textile  Agreements 

(OTA). 

ACTWN:  Issmng  a  directive  to  the 

Commrsstoner  of  Customs  adjtntiag 

limits. 


EFFICTTVI  tMTV:  Match  16, 1909 
Foa  Fuim«ai  iwnjiTinw  contact: 

lerome  Turtols,  IntemationsJ  Trade 
Specialist.  Office  of  Textilea  and 
Apparei  U.&  Department  of  Cosunercc. 
(202)  377-4212.  For  iadormation  on  the 
quota  sUitMS  of  thess  limks.  refer  to  the 
Quota  Statss  Reports  posted  on  the 
bulletin  boaida  of  eedt  Castoou  port. 
For  infurmstion  on  ambersoes  and  quota 
re-openiogi.  csJl  (202)  377-371&. 
rMrvi 


AaAorlty:  Bxecatfve  CMer  neBl  of  Man* 
S.  1972.  as  aaaeaded:  Sactian  J04  af  the 
A#^cvltaral  Act  ei  l«e,  aa  aaaaaded  (7 
use  1854k, 

The  current  Ifmit  far  Category  443  is 
being  tncreased  for  twing  and 
carryover  The  ftmit  for  Category  435  is 
being  reduced  to  account  for  the  swing 
being  applied. 

A  description  of  the  textile  and 
apparel  cstegones  in  terms  of  HTS 
numb«r8  is  avaklaUe  in  the 
CORRE1j<\TION:  Textile  and  Apparel 
Categonea  with  the  Harmoiuzed  Tariff 
Schedule  of  the  United  SUtct  (see 
Federal  Register  notice  53  FR  44937, 
published  on  November  7,  1988)  Also 


•ee  53  FR  19965.  published  on  June  1. 

1988. 

Ronald  I.  Lavin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committaa  for  ttia  ImplamenUtkn  of  Textile 
Asraaoaents 

March  3. 1988. 

Commissioner  of  Customs  Department  of  the 
Treasury  Washington.  DC  20229 
Dear  Mr.  Commissioner  This  directive 
amends,  but  does  no  cancel,  the  directive 
Issued  to  you  on  May  25, 1988.  That  directive 
concerns  imports  into  the  United  States  of 
certain  wool  textile  products,  prtxluced  or 
manufactured  in  Czechoslovakia  and 
exfwrted  during  the  twelve-month  period 
which  began  on  ]une  1. 1988  and  extends 
through  May  31. 1989. 

Effective  on  March  10. 1989.  the  directive  of 
May  25, 1988  is  amended  to  adjust  the 
previously  established  limits  for  wool  textile 
products  in  the  following  categories,  as 
provided  under  the  provisions  of  the  current 
bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
Czechoslovak  Socialist  RepubUc. 


Category 

Adiusled  12-month 
lsnH> 

435. 

443  Z-lllZZZ'ZZZZ 

6.83S  dozen 

■ThainMs 
any  Imports  axportad  after  May 


have  not  twan  adhjsied  lo  account  tor 
iy31,  1968. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fell  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  89-5357  Filed  *-7-«9;  8:45  am] 
BUJNQ  COOE  MtO-MMI 


EetabHshmeftt  of  en  Import  Limit  for 
Certein  Cotton  Textile  Producta 
Produced  or  Manufectured  In  Cotta 
Rica 

March  3. 1989. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  March  10, 1989. 
FOn  FURTHER  INFORMATION  CONTACT 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 


bulletin  boards  of  each  Customs  port 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
StJPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854):  Article  3  of  the  Arrangement 
Regarding  International  Trade  in  Textiles. 

Inasmuch  as  consultations  held 
November  2-4, 1988  and  December  12- 
13, 1988  between  the  Governments  of 
the  United  States  and  Costa  Rica  have 
not  resulted  in  a  mutually  satisfactory 
limit  for  Category  331,  the  United  States 
Government  has  decided  to  control 
imports  in  this  category  for  the  period 
November  30, 1988  through  November 
29.1989. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  331.  Should  such  a  solution  be 
reached  in  further  consultations  with  the 
Government  of  Costa  Rica,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988).  Also 
see  53  FR  52765,  published  on  December 
29,1988. 
Ronald  L  Levin, 

Acting  Chcirman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Coomiittee  for  the  Inqilementation  of  Textile 
Agreements 

March  3, 1989. 

Conmiissioner  of  Customs 
Department  of  the  Treasury 
Washington.  DC  20229 

Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  amended  on  ]uly  31. 1986:  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  March  10, 1989,  entry  into  the 
United  States  for  consimiption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  textile  products  in  Category  331. 
produced  or  manufactured  in  Costa  Rica  and 
exported  diuing  the  twelve-month  period 
which  began  on  November  30, 1988  and 
extends  through  November  29, 1989.  m  excess 
of  698,289  dozen  pairs. 

Textile  products  in  Category  331  which 
have  tieen  exported  to  the  United  States  prior 
to  November  30, 1988  shall  not  be  subject  to 
♦his  directive. 

Textile  products  in  Category  331  which 
have  been  released  hx}m  the  custody  of  the 
U.S.  Customs  Service  imder  the  provisons  of 


19  VS.C.  1448(b)  or  1484(a)(1)(A)  pr.or  lo  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  deterriined  that  thif 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemakirtg-provisions  of  5 
U.S.C.  553(a)(1). 
Ronald  L  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  8^-5355  Filed  3-7-89^  8:45  am) 
■nistaoooc  ssw-od-m 


DEPARTMENT  OF  DEFENSE 

Defefiee  Acquidtion  Reguletory 
CouficM;  Meetinge 

AGENCIES:  Department  of  Defense  (DoDl 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  meetings. 

summary:  The  Defense  Acquisition 
Regulatory  (DAR)  Council  will  travel  to 
Phoenix.  Aiizona  and  San  Antomo. 
Texas  during  the  week  of  April  3. 1989 
The  Council  will  conduct  joint 
Government/Industry  meetings  at  both 
locations  and  will  discuss  significant 
Federal  Acquisition  Regulation  and 
Defense  Federal  Acquisition  Regulation 
Supplement  issues  of  mutual  interest 
The  Council  tentatively  plans 
presentations  on  the  following  topics 
Cost  Principles,  Bid  Protests  Suspension 
and  Debarment  and  Technical  Data 
Rights.  Panel  discussions  will  also  be 
conducted  on  issues  involving  Small  and 
Small  Disadvantages  Business. 
Payment/Pricing/Finance,  and  Inlegrit>  / 
Ethics/Drug  Free  Workplace.  The 
Council  will  be  available  for  questions 
on  these  issues  or  other  DAR  cases 
DATES:  April  4, 1989  and  April  6. 1989 
FOR  FURTHER  INFOftMATION  CONTACT: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretarv.  DAR  Council,  telephone  (202| 
697-7266. 

SUPPI.EMENTARY  INFORMATION:  The 
Defense  Contract  Administration 
Region-Dallas  and  Defense  Contract 
Administration  Services  Management 
Area-Phoenix  will  host  the  Council  s 
meetings  on  Tuesday.  Apnl  4. 1989.  from 
8:00  a.m.  to  4.00  p.m.  at  the  Safan 
Resort,  4611  North  Scottsdale  Road 
Scottsdaie,  Arizona  85251.  (602)  945- 
0721.  Registration  fee  is  $20  and 
registration  deadline  is  March  20.  1989 
Checks  should  be  made  payable  to  D.AR 
Council  Seminar  and  maiieid  to 
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IX:ASMA  PTiMna.  TW  Monroe  School. 
Jl-i  N  7tl>  Strm^.  AftK  CXACB.  T 
HINTZ,  Ph,)en»x.  Artiona  BStTM-WlZ 
Poinf  of  cnrttarl  ii  Ma.  Timmy  Hintx 
(m)21  2fn-fn92.  Autmroo  Sei-fflBZ 

Hie  Wrpcfnrite  of  Contracting  and 
Vinnufacrunnii,  Sao  Antacio  Air 
1  (tfiitics  C«nl«r.  Kally  AFB^  Tdum.  wiU 
ho*i  tb«  CowBciTa  TiUng  on  TSaraday 
.April  «.  IMW.  ir«a  tcM  a.m.  to  4caO  PlXi. 
.1 1  the  Vimikman  Atfport  Hotoi  »11  NW 
l.ixip,  Sun  .Antonio.  Tpxhs  TSnCk  (51i) 
t44MHW<)  K«>Kiiitr»ili()n  fpe  istZUand 
r^KistrHtitMi  rlanrihaa  M  Mmtch  JQ  ItMB. 
Checks  titomki  ba  ■■<!«  payable  to  DAR 
Councii  Sonunar  and  iwriad  kj  9A- 
ALC/F'WMA.  K»«lly  AiU  T«x««  78241- 
WKK)   Pninl  of  c.onlHi  t  m  Ms.  Vtilery 
Mnuon  (512)  0ZS-«331   Autovon  945- 

8;»3i 

ChariM  W   Uoyd. 

f-'Ki^  ulivuHncrHary.  Ltajmw  Acqauilmn 

Hi^uioiiiry  CiHiiu  <.I 

\W.  Ikx    »♦-  .vmi  Filed  J-  7 -t»  9«  am] 


Department  ol  Itie  Ak  Fofce 
USAF 


I'h«^  l'S.\ii'  Scianhfu.  AdvuKiry  Eioard 
.\ii  Hue  CumautlM!  oa  Intacraiail 
AviLMUCs  2A-M)  Uah±  Ua0  from  &00 
M  ni   to  SiXl  pum.  at  ike  licttdqiuirtert 
Aeronautical  Syvtema  DiviAian.  Wnght 
l'aner«un  Air  Furoe  Base.  Ukiu  45431 

Vhf'  piirpoae  of  tkis  aieetLnji  Mill  be  tu 
ri'v  lew  the  ilatua  o(  \m  Forc«  inte^uted 
tivioiuca  prot^am*.  Thia  nie*r<ing  will 
ii!V(>lve  diacuasiona  (>f  cLiMtfieii  iitifeBS« 
m<itt£n  listed  in  MCtiuo  S&2b(c|  ti  Title 
!i.  LinateU  Sutaa  C^tdti.  »(>eci[u.ally 
suliprtrH^Diph  [\\  tliKreuf.  %iu^ 
riccurdiogly  will  b«  doa*;d  lu  \im  public. 

For  further  inforaaiitMn.  cAiituct  th« 
S(  lijntific  Advisory  Board  Secn'tarial  at 
1202]  607  ^iM& 
Palsy  (.  Coaaar. 

1  ir  Fitrt-e  Fi-x(rrai Rf^istrr  lujinon  O^srer 
ll-'K  n<H:  A»-&3(n  PUad  )-''-«i  k4.S  «n| 


USAF 
Meeting 


Achneory  Boafilt 


V4tin:hX  MMB. 

The  USAF  ScteiHific  AdvMot7  Bo«rd 
vetU  koid  rta  Sfmnf  CenaraJ  Board 
Meeting  on  IS- IS  April  tM»  from  %daO 
H  tn  to  SdB  p.aL  at  th«  Hsedquarien  Air 
Fon:a  Sface  Coomand.  Peternae  AFB. 
CO 

TIm  parpoaa  o/  tkia  Metfn  will  ba  Iv 
enabki  paeticlpanta.  Board  manrfinri, 
and  key  nulltafy  leadan  lo  grasf)  tha 


important  iaauaa  of  Space.  Tliis  meetin^t 
wiU  lavoWa  diacuaaions  of  classified 
defense  roettars  itatBd  to  tactioa  552b(c| 
of  Title  5.  Unlttd  States  Code. 
Apecificsity  swb{>araHraph  (1)  thareof. 
and  accurdiun(ty  will  be  closed  to  the 
public. 

For  furtJteT  rnformatton.  contact  the 
Scientific  Advisory  Board  S<HTetar1at  at 
1 202 1  697-4*48. 
P.fn  I  Cmmm. 

A I  r  Forcm  F^dmral  RagftBT  l.iaisoo  O^ficmt. 
[W.  Doc  (S-US2  Tiled  1-7-60:  ai46  mi] 


USAF 
Meeting 


Adwiaory  Boerd; 


Mun-.h  J.  igm 

The  USAF  Scientific  Adriaory  Board 
Ad  \\oc  Committee  on  Electronic 
Com  hat  will  naet  on  28-36  March  1960 
froB  8:00  a jb.  to  5:00  p.m.  at  the 
Pentason.  Washington.  DC  20330. 

The  pnrpoee  of  this  meeting  wiii  be  to 
review  tha  rs()uirenianta  for  and  tW 
status  uf  Air  Korea  Ekctrontc  Coafibal 
prtj^asa.  Tttaa  meetim  will  levohre 
diKuaa^GBie  el  ctassifi ad  defsnse  matters 
listed  IB  aectioa  S62Mc)  of  TKW  &. 
United  StMes  Coda,  specifically 
subpera|{rap6  (1)  thereof,  and 
iMxording^  wiU  b«  closad  to  the  public. 

For  f\irther  information,  contact  tile 
Scientific  Advisory  Board  Secretariat  at 
|2t)2|0ft7- 
Paliy  I 

Au  Forre  FederuJ  HtigtBtmr  Liauon  Offjcmr 
[VH  U(x;  8e-53ft3  Filed  3-7-8l>:  8 45 am) 
asxMa  coot  M*o-ei-e 


USAF  Scientific  Advlaocy 


March  3  19H0. 

The  USAF  Saentific  Advisory  Board 
Airlift  Craas-Matfix  Panai  23-M  Mar  88 
from  8:tXJ  a jb.  to  iM  pLim.  at  tke 
Heedqaattars  Mittary  Akkfl  Coemand. 
Scott  Air  Force  Base,  I Ifinois  62225-6001 

The  pnrpose  of  tfrts  meeting  is  to 
provide  an  onantation  to  the  aew  panel 
members  on  the  mission,  policies,  and 
pruyroxns  oi  the  Military  Airlift 
Comaand  and  to  rwtaw  tha  rtatus  of 
previuaa  Mtia lives  tiiet  lure  been 
an  piemen  tod  beaad  oa  Scientiflc 
Advisory  Board  recoaimeiidatiorTS.  This 
meeffng  will  involva  discussions  of 
clsAsiried  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  SUtes 
Coda,  tpacificaily  subparagraph  (1) 
theteoL  aad  accotdia^  will  be  ck>sed 
tn  tiw  pub4ic 


For  further  information,  contact  the 
Scientific  Advisory  Board  Secretarial  at 
(202)  6S7-4M8, 
Patsy  I  Coaaer, 

Air  Forcf  Federal R^istpr  Liaiion  Officer 
[FV  Doc  »-S3eO  Pled  2-7-a».  8:40  am) 
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DEPARTMCNT  OF  DEFENSE 


of  IheMavy 


Raaeardi  Advlaory  Caawntttae; 


Naval 
Ooaad 


Pursuant  to  tha  pvoviaiflaa  of  the 
Federal  Advisory  Corrittlee  Act  (5 
L)3lC  App.K  notice  is  hereby  given  that 
the  Navel  Research  Advisory 
Committee  nrffl  med  on  March  23-25. 
1989.  The  meeting  will  be  Iwtd  at  the 
Naval  Air  Stakioo.  Jacksonville,  Fkihda. 
The  Dteating  wiU  oneiMinra  at  QcOO  a jn. 
on  March  23  and  lenniaate  at  12:00 
Noon  on  March  25. 1080.  Ail  sessions  of 
the  meeting  will  be  closed  to  the  public. 

The  purposa  of  the  maeting  is  to 
provide  bnefioga  and  demonstrations 
for  the  committee  members  on  naval 
aviation.  Tha  agenda  wiU  inciude 
briefings  on  the  neval  aviation  mission 
and  operations,  shipboard  safety,  as 
weil  as  demonstrations  related  lo 
aircraft,  sima^ators  and  fTigbt 
operations.  These  briefhigs.  discussions 
and  demonstrations  will  contain 
classified  infonnation  that  is  specifically 
authonzed  under  cntena  estabfished  by 
F.xecutive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  and  are  in 
fact  properly  classified  pnrsuant  to  such 
Executive  Order  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  mextrtcabiy  iiitei twined  as  to 
preclude  opemng  any  portion  of  the 
meeting.  Accordhigly.  tha  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(cHl) 
of  title  5.  Umted  States  Code. 

For  further  information  conceming 
this  meetiog  contact  Commander  L  W. 
Snyder.  U.  S.  Navy,  Office  of  Naval 
Research,  800  North  Quincy  Street. 
ArtiTTgton.  VA  22217-5000,  Telephone 
Number  (202)  8B6-4870 

Date.  February  22. 1986 
laoa  M.  Vkia. 

Lmttanant  lACa  U.S.  Navy  Reterre. 
FedmraJ  fUgfter  Zjomou  Officar. 
(FR  Dsc.  ta-Uae  Fiiad  3-7-n:  8:46  aaM 


DEPARTMENT  OF  EDUCATION 

[CFDA  Na  84.142] 

Conaga  FacWtlaa  Loan  Program;  Naw 
Awarda  Under  tha  CoUaga  FadUtias 
Loan  Program  for  Fiscal  Year  1989 

Purpose:  The  College  Facihties  Loan 
Program  provides  low  interest  loans  to 
eligible  undergraduate  postsecondary 
educational  institutions  for  the 
construction,  reconstruction,  or 
renovation  of  housing  facilities, 
undergraduate  academic  facilities,  and 
other  educational  facilities  for  students 
and  faculties. 

Deadline  for  Transmittal  of 

Applications:  April  24. 1089 
Af^lications  Available:  March  15, 1960 
Available  Funds:  $29,640,000 
Estimated  Range  of  Awards:  $250,000  to 

$3,000,000 
Estimated  A  verage  Size  of  A  wards: 

$1,500,000 
Estimated  Number  of  A  wards:  20 
Project  Period:  Until  completioa 

Priorities:  In  accordance  with  the 
requirements  ot  section  783  of  the 
Higher  Education  Act  20  U.S.C  1132g-2, 
and  34  CFR  814.3(c),  the  Secretary  gives 
priority  to  loans  for  renovation  or 
reconstruction  of  older  undergraduate 
academic  facilities,  and  undergraduate 
academic  facilities  that  have  gone 
without  ma)or  renovation  or 
reconstruction  for  an  extended  period  of 
time.  In  order  to  accomplish  this 
objective,  $15.00a000  will  be  reserved 
for  loans  for  the  renovation  or 
reconstruction  of  older  undergraduate 
academic  facilities,  and  undergraduate 
academic  facilities  that  have  gone 
without  major  renovation  or 
reconstruction  for  an  extended  period  of 
time,  and  $14,640,000  will  be  reserved 
for  loans  for  housing  facilities.  Under  34 
CFR  75.105(c)(3).  the  Secretary  funds 
under  this  competition  only  applications 
that  meet  either  of  these  two  absolute 
priorities. 

Deadline  for  Intergovernmental 
Review  Comments:  June  23, 1989. 

Applicable  Regulations:  Education 
Department  General  Administrative 
Regulations  (EE)GAR)  34  CFR  Part  74 
(Administration  of  Grants  to  Institutions 
of  Higher  Education.  Hospitals  and 
Nonprofit  Organizations).  Subpart  D  of 
34  CFR  Part  75  (Direct  Grant  Programs) 
75.105.  75.800-75.616;  34  CFR  Part  77 
(Definitions  that  Apply  to  Department 
Regulations);  34  CFR  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  and  34  CFR  Part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 


Drug-Free  Workplace  (Grants)).  Final 
regulations  governing  the  College 
Facilities  Loan  Program,  as  codified  in 
34  CFR  Part  614.  were  published  in  the 
Federal  Register,  52  FR  30560,  on  August 
14, 1987. 

Technical  Assistance  Workshop: 
Applicants  are  invited  to  participate  in  a 
technical  assistance  workshop  to  assist 
applicants  in  application  preparation. 
The  workshop  will  take  place  in 
Washington,  DC  on  March  13, 1989.  For 
specific  infonnation  on  the  workshop, 
please  contact  the  Division  of  Higher 
Education  Incentive  Programs  on  (202) 
732-4394. 

For  Applications  or  Information 
Contact  Sumner  S.  Bravman,  U.S. 
Department  of  Education,  400  Maryland 
Ave..  SW..  Room  3022.  ROB-3. 
Washington,  DC  20202-5251.  Telephone: 
(202)  732-4394. 

Program  Authority:  20  U.S.C  1132g-11329- 
3. 

Dated:  March  2, 1988. 

Kenneth  D.  Wfahehead. 

Assistant  Secretary  for  Postsecondary 

Education. 

(FR  Doc  89-5433  Filed  3-7-89,  8:45  am) 

BMJJMa  COOE  4000-SMi 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Regulatory 
Commlsaton 

(Docket  Na  TM69-S-20-000} 

Algonquin  Gaa  Tranamlaaion  Co.; 
Proposad  Changas  In  FERC  Gas  Tariff 

March  3. 1989. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  Februarj'  21, 1989,  tendered  for  filing 
proposed  charges  in  its  FERC  Gas 
Tariff.  Second  Revised  Volume  N'o  1  as 
set  forth  in  the  revised  tariff  sheets: 

Rate  Schedule  F-2,  proposed  to  be 
effective  March  1,  1989  Thirty-second 
Revised  Sheet  No.  203 

Rate  Schedule  F-3.  proposed  to  be 
effective  March  1.  i559  Twenty- fourth 
Revised  Sheet  No.  204 

Algonquin  states  that  in  a  fi!'nj§  dated 
January  27, 1989  in  Docket  No.  TQ89-3- 
22-000,  Algonquin's  pipeline  supplier, 
CNG  Transmission  Corporation 
( "CNGT")  made  a  Quarterly  Purchased 
Gas  Adjustment  filing  to  flow  though 
increases  in  its  cost  of  purchased  gas 
and  to  reflect  certain  tariff  changes. 
Pursuant  to  Section  7  of  Rate  Schedule 
F-2,  Algonquin  is  filing  Thirty-second 
Revised  Sheet  No.  203  to  concurrently 
track  the  rate  changes  made  by  CNGT  in 
the  service  underlying  Algonquin's  Rate 
Schedule  F-2  Thirty-second  Revised 


Sheet  203  represent  increases  of  $1  11'y 
per  M\fBtu  in  the  Demand  component 
and  38.21  cents  per  MMBtu  in  the 
Commodity  component. 

Algonquin  states  that  in  a  filing  dated 
January  30. 1989  in  Docket  No  TT89-2- 
16-000  and  amended  on  Februarj- 1. 
1989.  Algonquin's  pipeline  supplier. 
National  Fuel  Gas  Supply  Corporation 
("National")  made  an  Intenm  Purchased 
Gas  Adjustment  which  decreased  its 
commodity  rate  by  17.14  cents  per 
MKfBtu  from  the  rate  filed  in  its  Interim 
PGA  dated  December  30. 1988  in  Docket 
No.  TF89-1-16-00.  Pursuant  to  Section  7 
of  Rate  Schedule  F-3,  Algonquin  is  filing 
Twenty-fourth  Revised  Sheet  No.  204  to 
concurrently  track  the  rate  change  filed 
for  by  National  in  the  service  underlying 
Algonquin's  Rate  Schedule  F-3. 

Algonquin  notes  that  copies  of  this 
filing  were  ser\'ed  upon  the  affected 
parties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N'E..  Washington. 
DC  20426,  in  accordance  with  {>  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  10, 1989.  ProtesU  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
jM^testants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inervene.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 
Room. 

Lois  D  Casbeil. 
Sec.-eta.y 
IFR  Doc.  a'*-5343  Filed  3-7-88;  8:45  am] 
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[Docket  No.  TMB9-2-20-00Z  TM89-^20- 
001.  T1i8»-6-20-002  and  TF89- 1-20-000) 

Algonquin  Gas  Transmission  Co.: 
Proposed  Changes  In  FERC  Gas  Tarifl 

March  3.  1989. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (  'A'i>jonqum") 
on  February  22.  1989.  tendered  for  filing 
proposed  changes  in  i'«  FERC  Gas 
Tahff.  Second  Revised  Volume  No  1  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  effective  .^cvember  1 

1988.  Substitute  Twenty-third  Revised 
Sheet  No.  205.  Substitute  Revised 
Thirteenth  Revised  Sheet  No.  214 

Proposed  to  t>e  effective  January  1. 

1989.  Substitute  Twentieth  Revised 
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Sheet  No  211.  Substitute  Fourteenth 
Revised  Sheet  No  214 

Prt^posmi  to  be  effective  February  1. 
19H8.  Substitute  Alternate  Substitute 
Twenty  fourth  Revised  Sheet  No  205 
Second  Substitute  Alternate  Fifteenth 
Revised  Sheet  No  214 

Pn<posed  tu  be  effective  \turt  h  1. 
198a.  Substitute  Alternate  Substitute 
Thirtieth  Revised  Sheet  No.  201 

AJRonqum  slates  that  pursuant  In 
Section  7.  Section  10  and  Section  9  nf 
Rate  Schedules  F-4,  STB  and  SS-II! 
respectively.  II  is  flllnjj  Substitute 
Twenty  third  Revised  Sheet  No  2i.)?\. 
Substitute  Revised  Thirteenth  Revised 
Sheet  No  211,  Substitute  Twentieth 
Revised  Sheet  No.  211  and  Substit'.itf 
Fourteenth  Revised  Sheet  No  214  to 
track  the  chanRe  in  rates  for  the  »er\i(  es 
underlying  Algonquin's  Rate  Schedules 
F-4.  STB  and  SvS-  111  as  made  by  its 
pipeline  supplier  Texas  Fjistem 
Transmission  Corporation  ('Texas 
Fjistem  ')  in  its  filings  of  |anuary  25, 
19B9  m  Do<-.ket  Nos  TM89-1-17  et  al 
and  (:PB7-2a  et  al 

Additionally.  Algonquin  states  that  it 
IS  filing  Substitute  Alternate  Substitute 
Twenty-fourth  Revised  Sheet  No  20f) 
(Rale  Schedule  F-4)  and  Second 
Substitute  Alternate  Fifteenth  Revised 
Sheet  No  214  (Rate  Schedule  SS-lII)  tu 
concurrently  track  the  Interim  PCA  filed 
by  Texas  F.astBm.  dated  [anuary  31 
Xftm  in  Docket  No  TT-'Be-l -17-000 

Furthermore,  Algonquin  stales  that  it 
IS  filing  Substitute  Alternate  Substitute 
I"hirtieth  Revised  Sheet  No  201  to  revise 
Its  current  adiuslmeni  conlained  m  its 
annual  WiA  of  January  3.  1H8H,  as  first 
revised  on  January  30.  198H.  (I)o(.kel 
Nos  TA8»-1-21>-000  4  (Xlll   This 
revision  to  the  current  ad|u»lni»'nt  is 
made  to  reflect  the  lowered  pure  hnsed 
KHS  cost  in  Texas  Kastem  s  Interim  P(.,'\ 
H.t  It  affects  Rrtle  S<;hediilt'<(  F  1    V\  S-  1 
I   \   and  K  1 

.Mxonquin  alleges  that  the  r  iIc  fflfi  ts 
■ire  H*  fi)ll(iw» 

K.ite  Schedules  F-1    VVS-1,  1-1  and  K- 
1    The  rate  changes  rcflfc  led  in  the 
instant  filing  represent  a  pni|ecled 
de<  re.i.ie  in  Algonquin  «  puri.htiscd  gas 
costs  anil  revenues  of  approxim.iteiy 
$^  9  million  from  the  $"  3  milium 
increase  filed  for  March  1.  19HH  rates 
(Docket  No  TAW*- 1-20-001.  Alternate 
sheet]  for  the  three  month  period 
beginning  March  1.  19H9 

Rate  S<-.hedule  F-4.  The  change  on 
No\emt»er  1.  lt*8rt  represents  dec  reasfs 
of  41  4  cents  per  MMHiu  in  ihe  Demand 
com[M)nent  and  0  IH  cents  in  the 
commodity  component  below  the 
previously  filed  for  November  1    1988 
rates  |I)<H;ket  No   TM8»- 2 -20-000)   Thf 
change  effective  on  February  1.  1989 
represents  a  decrease  m  the  commodity 


component  of  9  72  cents  per  MMBtu 
below  the  previously  filed  for  February 
1,  1989  rate  (Docket  No  TM89-6-20-001 . 
Alternate  sheet). 

Rale  Schedule  STB:  The  effective 
January  1,  1969  is  to  reduce  the  demand 
by  2.0  cents  per  MMBtu  and  the  Space 
charge  by  0  06  cents  per  MMBlu  below 
previously  filed  for  January  1.  1989  rates 
(Docket  No.  TM8©-5- 20-000) 

Rate  Schedule  SS-III.  The  effect  of  the 
change  in  rates  effective  on  November  1, 
1989  IS  to  increase  the  NonFDDQ 
Withdrawal  Charge  009  cents  per 
SlMBlu  over  the  previously  filed  for 
November  1.  1989  rate  (Docket  No 
TM 89- 2-20-001)  The  effect  of  the 
January  1.  1989  rate  change  is  to  reduce 
the  demand  by  2.0  cents  per  MMBtu  and 
the  Space  charge  by  0.06  cents  per 
M.ViBlu  below  previously  filed  fur 
January  1,  1989  rates  (Docket  No  TM89- 
5-20-000)  The  effect  of  the  February  1, 
1989  rates  is  to  bnng  forward  the 
January  1,  1989  changes  and  to  further 
decrease  the  VDDQ  and  NonFDDQ 
Withdrawal  charges  by  0.03  cents  per 
MMBtu.  each  (Docket  No.  TM8f*-6-20- 
001) 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  the  affected 
parties  and  interested  slate 
commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
F'.nergy  Regulatory  Commission.  825 
North  Capitol  Street  NF,..  Washington. 
DC  2042B,  in  accordance  with  5  j  385  214 
and  385  21 1  of  the  Commission  s  Rules 
and  Regulations  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  10.  1989  Protests  will  be 
con.sidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  p.irties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  lo  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  P\ibli(  Reference 
Room 

Uiii  n  Cdshell 
■><■.  -»■.'(;-; 

[YM  D<K    89-5,H4  Kiled  i-7-m.  8.45  am) 
■HJJNO  COM  nu-ti-M 

I  Protect  No.  2S3a  H9W  Yort  I 

B>«b«<  Island  Corp^  Intention  to  File 
an  AppticatkKi  For  a  New  License 

Man  h  .)   1«» 

Take  notice  that  on  December  29. 
1988,  Beebee  Island  Corporation,  the 
existing  licensee  for  the  Beebee  Island 
Hydroelectric  Pro|ect  No.  2538.  filed  a 
notice  of  intent  to  file  an  application  for 


a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 
16  use.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986.  Pub.  L  99-495.  The  onginal 
license  for  Project  No.  2538  was  issued 
effective  Apnl  1,  1962.  and  expires 
December  31.  1993. 

The  project  is  located  on  the  Black 
River  in  Jefferson  County.  New  York 
The  principal  works  of  the  Beebee 
Island  Project  include  a  285-foot-long 
concrete  overflow  dam;  a  reservoir  of  10 
acres  al  elevation  431  feel  m.s.l.;  an 
open  Hume  leading  directly  to  the 
powerhouse;  a  powerhouse  with  an 
installed  capacity  of  8,000  kW,  a 
transmission  line  connection;  and 
appurtenant  electncal  and  mechanical 
facilities. 

Pursuant  to  section  15(b)(2)  of  Ihe  Act, 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28, 1988)  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  1000,  825  North  Capitol 
Street  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  18  now  available  from  the  ficensee 
at  HYDRA-CO  Fjiterprises,  Inc..  100 
Clinton  Square.  Suite  400.  Syracuse.  NY 
13202-1049.  Attn:  Mr.  John  M,  Cordes. 

Pursuant  to  section  15(c)(1)  of  the  Act. 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  al  least  24 
months  prior  to  the  expiration  of  Ihe 
existing  license  All  applications  for 
license  for  this  project  must  be  filed  by 
Dei:ember31.  1991 
Lois  D  Cadhell. 
,SV'(  rfUjry 

[FR  Doc  89-5337  Filed  5-7-89:  845  am) 
Biu-iMa  cooc  t^n-9^^^^ 


1  Docket  No.  TKW^-3-4-001 1 

Granite  State  Gas  Transmission.  Inc.; 
Filing 

March  3.  1989 

Take  notice  that  on  February  27,  1989, 
Granite  State  (ias  Transmission,  Inc 
(Granite  State),  120  Royall  Street. 
Canton,  Massachusetts  02021.  tendered 
for  filing  with  the  Commission  the 
following  tanff  sheet  in  its  FT.RC  C.as 
Tariff  First  Revised  Volume  No.  1.  for 
effei  tiveness  on  February  1.  1989: 

Substitute  First  Revised  Sheet  No  7-C 

According  to  Granite  State,  the 
purpose  of  the  instant  filing  is  to  comply 
with  the  Commission's  letter  order 
issued  February  10.  1989  in  this  docket 


relating  to  the  procedures  pursuant  to 
which  Granite  State  will  recover  from 
its  customers  the  fixed  take-or-pay 
charges  billed  by  Tennessee  Gas 
Pipehne  Company  under  the  provisions 
of  Order  No.  500.  Granite  State  requests 
an  effective  date  of  February  1, 1989. 

Granite  State  further  states  that 
copies  of  its  filing  were  served  upon  its 
customers,  Bay  State  Gas  Company  and 
Northern  Utilities.  Inc..  and  the 
regulatory  commissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulation  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Conunission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  10, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lou  D.  Cashell. 
Secretary. 

(FR  Doc  89-^345  Filed  S-7-69;  8:45  am] 
aiLUNa  cooc  srir-ov^ 


(Pro)eet  No.  2300,  N«w  HamfMMre] 

James  River— New  Hampshire  Etectrtc, 
Inc^  Intention  To  FHe  an  AppAcatton 
for  a  New  Ucense 

March  3, 1989. 

Take  notice  that  on  December  28, 
1988.  James  River — New  Hampshire 
Electric,  Inc..  the  existing  ficensee  for 
the  Shelbume  Hydroelectric  Project  No. 
2300,  filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act),  16  U.S.C.  808.  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1986,  Pub.  L  99-495. 
The  original  license  for  Project  No.  2300 
was  issued  effective  July  1, 1958,  and 
expires  December  31, 1993. 

"The  project  is  located  on  the 
Androscoggin  River  in  Coos  County, 
New  Hampshire,  The  principal  works  of 
the  Shelbume  Project  include  a  concrete 
and  rock-filled,  timber-crib  dam  with 
gated  spillway;  a  reservoir  of  192  acres 
at  elevation  733.55  feet  m.s.l.;  a 
powerhouse  with  an  installed  capacity 
of  3,720  kW;  a  tailrace;  step-up 


9881 


transformers  and  transmission  lines: 
and  appurtenant  facilities. 

Pursuant  to  section  15[b)(2J  of  the  Act. 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28. 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  1000.  825  North  Capitol 
Street  NE..  Washington.  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  650  Main  Street,  Berlin,  NH  03570- 
2489,  Attn:  Mr.  David  L  Dunham, 
telephone  (603)  752-4600. 

Pursuant  to  section  15(c)fl)  of  the  Act, 
each  appUcation  for  a  new  license  and 
any  competing  Ucense  applications  must 
be  filed  with  ^e  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31. 1991. 
Lob  D.  Cashell, 
Secretary. 
(FR  Doc.  89-5338  Filed  3-7-89;  845  am] 

BiUJNQ  COOC  e717-01-M 


(Proiect  No.  231 1,  New  Hampshire) 

James  River— New  Hampshire  Electric, 
Inc^  Intention  To  File  an  Application 
for  a  New  License 

March  3, 1989. 

Take  notice  that  on  December  28. 
1988.  James  River — New  Hampshire 
Electric,  Inc.,  the  existing  licensee  for 
the  Gorham  Hydroelectric  Project  No. 
2311,  filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act),  16  U.S.C.  808,  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1986.  Pub.  L  99-495. 
The  original  license  for  Project  No.  2311 
was  issued  effective  July  1, 1958,  and 
expires  December  31, 1993. 

The  project  is  located  on  the 
Androscoggin  River  in  Coos  County, 
New  Hampshire.  The  principal  works  of 
the  Gorham  Project  include  a  rock-filled, 
timber-crib  dam  flanked  by  earth  dikes; 
a  reservoir  of  45  acres;  a  headworks  to  a 
3,350-foot-long  canal  lined  with  riprap;  a 
powerhouse  with  an  installed  capacity 
of  4,800  kW;  a  tailrace:  step-up 
transformers  and  transmission  lines; 
and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act. 
the  licensee  is  required  to  maJ>:e 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch,  Room  1000,  825  North  Capitol 


Street,  NE..  Washington.  DC  20426  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  650  Main  Street.  Berlin.  .NH  035"0- 
2489.  Attn:  Mr.  Davnd  L  Dunham. 
telephone  (603)  752-4600. 

Pursuant  to  section  15(c)(1)  of  the  Act. 
each  application  for  a  new  license  and 
any  competing  license  applicabons  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  bcense.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31, 1991. 
Lois  D.  CasheU. 
Secretary. 

(FR  Doc.  88-6339  Filed  3-7-89;  8:45  am] 
BMXMO  cooc  srn-et-M 


(Docket  Na  RP8»-36-001  ] 

Midwestern  Gas  Transmission  Co.; 
Filing  of  Refund  Report 

March  3, 1989 

On  January  31. 1989,  Midwestern  Gas 
Transmission  Company  filed  a  refund 
report  stating  that  on  January  31.  1989,  it 
refunded  $997,757.72  to  various 
customers  pursuant  to  §  154.305  of  the 
Commission's  regulations  and  a 
stipulation  filed  wnlh  the  Commission 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  report.  All  such 
comments  should  be  filed  wiih  the 
Federal  Ener^  Regulatory  Commission. 
825  North  Capitol  Street  .NE.. 
Washington,  DC  20426.  on  or  before 
March  17, 1989.  Copies  of  the  respective 
filing  is  on  file  with  the  Commission  and 
available  for  public  inspecbon. 
Lois  D.  CasbelL 
Secretary. 

[FR  Doc.  89-5341  Filed  3-7-89:  8:45  amj 
BHXMQ  cooc  crtT-evM 


(Docket  Na  RP72-1S4-015] 

Northwfest  Pipeline  Corp.;  FMing  of 
Refund  Repcirt 

March  3. 1989. 

On  February  7, 1989,  Northwest 
Pipeline  Corporation  filed  8  refund 
report  stating  that  on  January  27,  1989  i1 
refunded  $1,915,026  01  to  various 
customers  pursuant  to  §  154.305  of  the 
Commission's  regulations  and 
S  16.8(C)(F)  of  the  General  Terms  and 
Cond'.tions  of  Northwest's  FERC  Gas 
Tariff,  First  Revised  volume  No.  1. 

Any  person  wishing  to  do  so  may 
submit  comments  in  wnting  concerning 
the  subject  refund  report.  All  such 
comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission. 
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1^=)  Ni)nh  Cdpitol  Strret  NE, 
VVauhiiixton.  l)C  204^a  on  or  before 
Miin:h  14.  19(19  (iopi#«  of  the  respecdve 
'iing  18  on  nie  with  thu  Commimon  and 
riv.iiltihie  for  i^nihltc  inspet  timi 
Uu«  n  (~.««h«tll. 

KH  L)oc  m-MM  K>«»^  >  7  .(W^^  fr46  ami 


lOockM  Mo.  RPM-23«-00tl 

TfMKWt  Qaa  Plp«iln«  Co.;  FWng  of 
Changes  In  Rat*« 

Mari.h  3   H«B 

Irtke  notice  thai  on  HVtiruary  23,  1988. 
I  pnnes*««  Cat  ftpellne  CkMnpany 
( Tennessef)  teniien?d  for  filing  chungfn 
to  certain  tariff  shefts  m  its  FERC  Gas 
I'anff  pursuant  to  the  Commissions 
August  31.  1988,  October  Jl.  1988,  tnd 
lanuary  31.  1989  orders  in  the  referenced 
proc•edi^J^  Additionally.  Tennessee 
states  that  the  tanff  sheets  reflect  tl»e 
Commission  s  Octot)«r  8.  1988  and 
December  20.  1988  orders  in  D<M.k.et  Nob. 
RP82-1Z1-000.  •/fl/ 

Tennessee  states  that  the  revised 
tariff  sheets  reflect  the  foUowing 
chanAej. 

1   A  reduction  in  Tennessee  »  claimed 
I ost  of  service  to  account  for  the 
elimination  of  the  costs  of  facilities  not 
placed  in  service  by  February'  1,  1989 

Z.  The  elimination  of  standby  sales 
»erMc.e 

3  A  too  percent  load  factor  rate  for 
intern:ptlbie  sales  under  Rate  Schedule 
R 

4  The  Opinion  No  3S2.  single  centmid 
M<:f-mile  method  of  allocation  of 
milenge-related  transmission  costs 

5  A  one-part  rate  based  on  an 
imputed  load  factor  of  B<)  pemeni  for  full 
requirements  customers  under  Rate 
Sc.heiJiiJ«  GS. 

6  The  use  of  peak  day  deliven«M  to 
allocate  downstream  commodity 
transmission  costs  to  slorage  service 

Tennessee  further  state*  that  the 
revised  tanfT  sheets  also  reflect  the 


An!:ual  Average  Cost  of  Purchased  Gas 
arui  the  Sur-  har^e  for  Amortiimg  the 
l!nrvcover»>d  Gas  Cost  Account  as  well 
Hs  the  iHtest  GRJ  and  Annual  Charjje 
Atl|u8tments  as  shown  in  Tennessee  s 
October  31.  ]<ie6  filing  in  Docket  No 
TAt*»- 1-0  to  be  effective  on  January  1, 

1M«V) 

Although  Tennessee  does  not  believe 
any  waivers  are  neces»«ry  for  the 
(Jommission  to  accept  the  revised  tariff 
sheets  to  be  effective  February  1.  1989. 
Tennessee  requests  that  the  Commission 
grant  any  waivers  it  deema  necessary 

Trnnassee  states  that  copies  of  the 
filing  have  been  mailed  to  all  parties  In 
this  proceeding,  affected  customers,  and 
affected  state  re^latory  commissions 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  mile  a  ntotion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NEL. 
Washington.  DC  2042a  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  386-214.  385-211 
(1989))  All  such  motions  or  protests 
should  be  filed  on  or  before  March  10, 
1989  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropnate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  Inspection 
LoitO  Caahea 
S«^(  rf'tary 

IVH  Doc  a»-5348  FUed  3-7-80:  a.46  am) 
MUJMO  COOS  s/w-eva 


[t)OCiMtNO.CIftS-1i 

TOC-Aocky  Moor 


t  era^] 


MHn:h  3  1981) 

Take  notice  that  on  February  17, 1068. 
TOC  Rocky  Mountains  Inc.  (Applicant). 


Tanwoo  CM  CoiH>tm  F€nc  dm  Rate  SdmOJm  Ha. 


Ma 


c/o  Amoco  Production  Company,  P.O 
Box  (100,  Denver,  Colorado  80201.  filed 
an  application  pursuant  to  section  7  of 
the  Natural  Gas  Act  and  Parts  154  and 
157  of  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  certificates  of  public 
convenience  and  necessity  to  continue 
sales  of  natural  gas  previously  made  by 
Ten.if'co  Oil  Company  (Tennec(j)  under 
the  certificates  listed  in  the  Appendix 
hereto  Applicant  alao  requests  that 
Tenneco's  rate  schedules  listed  in  the 
Appendix  hereto  be  redesignated  as 
those  of  Applicant  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Applicant  states  that  by  Conveyance 
dated  November  22. 1988.  and  effective 
]une  M.  1968.  Tenneco  assigned  all  of  its 
interests  in  all  of  the  properties  subject 
to  Tenneco's  FERC  Gas  Rale  Schedules 
listed  in  the  Appendix  hereto  Applicant 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to 
application  should  on  or  before  March 
22.  1988,  fiie  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20428,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (IS  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
LoisD  C*ahWL 
Secretary 


Puithaatti 


17  .. 
21  .„ 


}T 

38 

39 

45 

47 

»       . 


C«»-ii6  _ 

083-801  _ 

CIS4-9S4  ._ 

cia4-aea  .. 

cia4-se7  _ 

064-1003. 
004  1006. 
064   1007. 


.  B 

Pmo 

Natwal  Gm  Copripany 

.  El 

Pmo 

Nafe^al  Qu  Company 

.  El 

Pno 

NMM  Gm  Cotnpany 

.  Ei 

Pmo 

Nanm  Gm  Company 

.  El 

Pmo 

Nalxxal  Gas  Company 

.  El 

Paso 

Ua&rui  Gm  Compariy 

.  B 

Pmo 

Natural  Gas  Company 

.  B 

Pmo 

Nature  Gm  Co<Mpany 

El 

Pmo 

Naam  Qm  Company 

.  El 

Pmo 

Nabxal  Gm  Company 
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Tannaco  ON  Company  FERC  Qm  Rate  Schedule  No                                             CarMcate  Docket  No. 

Purchaser 

61.. 
67.. 
6«~ 


120.. 

121  .. 

124.. 

1126 

142.. 

144.. 

151- 

152.. 

153 

157. 

158 

159. 

161. 

164 

172. 

176 

180. 

196. 

196. 

203. 

223 

225. 

228. 

230 

257. 

260 

281. 

282. 

291. 

292. 

304. 

305. 

306. 

307. 

311. 

313. 

330. 

334. 

524 

526 

527. 


0164-1008. 
064-1014. 
064-1025. 
CI62-463 ... 
062-567 ... 
062-1153. 

063-282 

G-6306 

G- 12834 

G-18623 _ 

G-19973... 

G-20564. 

G-6669... 

0-6669... 

G-14800. 

G-20154. 

063-651  ... 

065-506... 

065-1159. 

066-142. 

066-429 

066-822 

066-1261 ... 
068-1038... 
068-1192... 
068-1345... 

069-313 

070-48 

070-781  ..... 
073-154. 
073-196. 
063-195. 

065-1159 

075-643 

075-661 

075-662 

075-704 

076-42 _...„ 

076-103 ._ 

077-745 „ 

076-391 

064-49 -.„ 

084-676 

085-677 


B  Paso  Natirai  Gas  Comparo 
B  Pmo  Natural  Gas  Company 
B  Paso  Natural  Gm  Company 

B  Paao  Natural  Gm  Corrpany 

B  Paao  Natural  Gas  Convany 

B  Paso  Nabral  Gm  Corr^ieny 
El  Paao  Nattxal  Gas  Compa^n 
Southern  Umon  G8ther»»g 
El  Paao  Natural  Gm  Company 
B  Paao  Natural  Gm  Corrpany 
B  Paso  Natural  Gm  Company 
B  Paso  Natural  Gm  Corrparn 
El  Paso  Natiral  Gm  Corrpany 
B  Paso  Natiral  Gm  Company 
B  Paso  Nature  Gm  Corrpany 
B  Paao  Neural  Gm  Corrpany 
B  Paao  Natural  Gm  Company 
NortfMwest  Ppeine  Corporatior 
B  Paso  Natural  Gm  Company 
Northwest  Ppekne  Corporatior 
B  Paao  Natural  Gu  Corrpany 
Norttwest  Ppeine  Corporator 
B  Paso  Natural  Gm  Company 
B  Paso  Nabral  Gm  Compare 
B  Paso  Natural  Gm  Corrpany 
El  Paso  Nafcm  Gm  Conparry 
B  Paso  NahnI  Gm  Corrpany 
B  Paso  Natual  Gm  Corrpany 
B  Paao  Natural  Gm  Company 
B  Paso  Naam  G«  Corrpany 
B  Paso  Nalxm  Gm  Corrpany 
PipoSria  Corporabori 
F^pefene  Corporation 
El  Paso  Nabral  Gm  Corrpany 
B  Paso  Natural  Gm  Corrpany 
El  Paso  Natiral  Gm  Corrpar^y 
B  Paao  Natural  Gm  Corrpany 
B  Paso  Natural  Gm  Corrpany 
B  Paso  Nabral  Gm  Corrpa^ 
B  Paso  Nabral  Gm  Corrpany 
B  Paao  Nabral  Gm  Company 
B  Paao  Nabrat  Gm  Corrpany 
B  Paso  Nabral  Gm  Corrpany 
B  Paao  Nabral  Gm  Corrpany 


[FR  Doc.  8ft-«350  Filed  a-7-89;  8:45  am] 

•HJJNO  COOK  S717-01-M 

[Project  Na  2402  IMcNgan] 

Upper  Peninsula  Power  Co.;  Intent  to 
FUe  An  Application  For  a  New  License 

March  3.  1989. 

Take  notice  that  on  December  29, 
1988.  Upper  Peninsula  Power  Company, 
the  existing  licensee  for  the  Prickett 
Hydroelectric  Project  No,  2402,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  hcense,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986,  Pub.  L  99-495,  The  original 
hcense  for  Project  No.  2402  was  issued 
effective  April  1, 1962,  and  expires 
December  31, 1993. 

The  project  is  located  on  the  Sturgeon 
River  in  Daraga  and  Houghton  Counties, 
Michigan.  The  principal  works  of  the 
Prickett  Project  include  a  concrete 
diversion  dam,  with  three  gated  24-foot 


spillway  bays,  flanked  by  earth 
embaiikments;  a  reservoir  of  807  acres 
at  elevation  770.32  feet  m.s.l.;  an  intake 
canal  and  two  penstocks;  a  powerhouse 
with  an  installed  capacity  of  2.2(30  kW; 
an  outdoor  substation  and  transmission 
line  connection;  and  appurtenant 
facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch,  Room  1000,  825  North  Capitol 
Street.  NE..  Washington.  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  616  Shelden  Avenue,  Houghton,  MI 
49931,  Attn:  Mr.  Charles  W,  Streicher, 
telephone  (906)  482-0220. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
each  apphcation  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 


months  prior  to  the  expiration  of  the 

existing  hcense.  All  applications  for 

license  for  this  project  must  be  filed  b> 

December  31, 1991. 

Lois  D.  Casbell, 

Secretary. 

(FR  Doc.  89-5340  Filed  3-7-89;  a45  amj 
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[Oociiet  No.  T(M»-5-S1-000] 

Great  Laites  Gas  Transmission  C04 
Proposed  Changes  In  FERC  Gas  Tartfl 
Purchased  Gas  Ad)ustment  Clause 
Provisions 

March  3,  1989. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes'  1 
on  February  24, 1989,  tendered  for  filmj: 
Second  Substitute  Eighteenth  Revised 
Sheet  .Nos.  57(i)  and  57(ii).  Second 
Substitute  Nineteenth  Revised  Sheet 
Nos.  57(i)  and  57(ii)  and  Substitute  Sixth 
Revised  Sheet  No.  57(v)  to  Great  Lakes 
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(ias  TrHnsmi.Hsiiin  Company*  FERC  (J.is 
Tariff,  Kiml  ReviMjd  Volume  No  1 

(ireHt  [.Akps  itrtlj's  thai  Second 
Sutistiiule  F.ijjhtHenth  Revmt-d  Shet-t 
No«  S7li)  and  s:*!!!)  and  Substitute  Sixth 
Revised  She«l  No.  57(v)  rtflecl  revised 
current  PCA  rate*  for  the  montha  of 
K'ebniary.  March  and  April,  1989  The 
tariff  (theeta  were  filed  as  an  Out  of 
V\L\f  PGA  lo  reflect  the  latest  estimated 
Mas  cost  as  pporided  to  Grraf  Ijikes  by 
Its  sole  supplier  of  natural  gas, 
TransCanada  Pipefunes  Limited 
(TransCanada  ■)  These  pricing 
arrangements  were  the  result  of  contract 
renegotiation  b«twf>«n  each  of  (..real 
lakes'  r(>s«le  customers  and  the 
supplier 

Great  Lakea  states  that  Second 
Subatitute  Eighfewnth  Revised  Sheet 
Nos.  57(1)  and  57(a).  proposed  to  be 
fiffective  February  1,  IBBa  reflect  a 
surchar)(fl  rale  whkJi  expires  oa 
February  28.  1969  Si^ond  SubsOfute 
Nineteenth  Revised  Sheet  Nos  57(i)  and 
.S7(ii)  were  filed  in  order  to  reflect  tha 
termination  of  the  surcharge  rule  and 
were  proposed  to  be  effective  on  March 
I,  IMS 

Great  Lakes  requested  waiver  of  the 
notice  requirements  of  tha  pmvislons  of 
Section  154.3aH  of  the  Commission  s 
Regulations  and  any  other  necessary 
waivers  so  as  to  permit  the  above  tanff 
fiheeta  to  bec.ome  effective  as  requested 
in  order  to  implement  the  gas  pncin4; 
agreements  between  Great  Lakes'  r**8ale 
customers  and  TransCanada  on  a  timely 
basis 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intpfvene  or  protest  with  the  Federal 
Fjiersy  Rpffulatnry  Commission.  82.") 
North  Capitol  Street  NF...  Washington. 
DC  2l)4JB.  in  ai:conldnce  with  Rules  211 
and  214  of  the  Commissions  Rulna  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  Mardi  lU.  lUaU.  Protests  will  b« 
I onsidered  by  the  Commissum  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sen-e  to  make 
proteatanis  parties  to  the  pniceedlng. 
Copies  of  this  filing  are  on  Rle  with  the 
(Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

LoUD.  CaaUU. 
s'aK-rarory 

11-11  Doc  aV-SMe  PiM  )-7-«):  •:4s  an] 
aa  I  aw  ooot  arir-ai-a 
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Texae  Eaatem  Transmlsalon  Corp^ 
Propo— d  Cttange*  in  FERC  Qaa  Tartff 


March  3.  1989 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  [Texas 
Eastern)  on  February  24.  1989  tendered 
for  filing  as  part  of  its  FERC  Gas  TarifT, 
Fifth  Revised  Volume  No.  1.  six  copies 
of  the  foUowing  tanff  sheets: 
Fifth  Revised  Sheet  No  64 
Fifth  Revised  Sheet  No  65 
Fifth  Revised  Sheet  No.  86 
Fifth  Revised  Sheet  No.  67 

Texas  Fastem  states  that  this  filing  is 
being  made  in  compliance  with  the 
Coaunission's  order  on  September  16, 

1988  m  Docket  No.  RP86-eO-007 
requiring  Texas  Eastern  to  track  any 
modifications  of  Southern  Natural  gas 
Company  s  (Southern)  flowthrough 
Charlies  in  Southern  s  Docket  No.  RP86- 
229  of  take  or-pay  charges  from  United 
Gas  Pipe  Line  Company 

Texas  Eastern  states  that  on  Feb.  2. 
1989,  th»f  Commission  approved  tariff 
sheets  filed  by  Southern  on  January  4. 

1989  In  Docket  No  TM89-2-7-00a 
Southern  originally  tendered  lb"  filing 
on  December  18,  1988  in  Docket  No. 
RP88-229  reflecting  the  flowthrough  to 
Southern's  customers  of  additional  take- 
or-pay  costs  allocated  to  Southern  by 
United  Gas  Pipe  Line  Company  (United) 
in  United  s  Docket  No  RP88-284.  Thetfe 
additional  costs  were  allocated  to 
Southern  by  United  in  United's 
November  3a  1988  filing  in  Docket  Nos. 
RP«8-27-000  and  RP88-264-0a) 
IHirsuant  to  the  allocation  methodology 
proposed  by  Southern,  Southern  will 
now  bill  and  recover  from  Texas 
F.astem  an  aggregate  prmapal  amount 
of  $2,042,789.  excluding  amortization 
interest,  by  means  of  a  monthly  charge, 
including  M;n<irtization  interest,  of 
$47,486  over  a  period  of  flfty-six  months 
beginning  [anaury  1.  1989  The  aggregate 
principal  amount  of  $2,042,789 
represents  $1.9IM.!H8  flowed  through  to 
Texas  Eastern  by  Southern  from 
United's  Docket  No.  RP88-Z7-00e  aa 
described  in  Texas  Edstems  filing  on 
October  24. 1988  in  Docket  No.  RPB8-eo- 
011  and  approved  by  the  Commission  on 
January  13,  1988,  and  the  additional 
amount  of  $47,941  flowed  through  to 
Texas  Eastern  by  Southern  from 
United's  Docket  No.  RP88-2M 

Texas  Eastern  states  that  the  tanff 
sheets  proposed  are  filed  solely  to  track 
modifications  filed  by  Southern  on 
January  4,  1989.  Fifth  Revised  Sheet  Nos. 
64  through  67  set  forth  the  principal 
amount  plus  the  allocation  factor  for 
carrying  ooets  that  aach  Texas  Eastern 
customer  will  b«  required  to  pay  in 


order  to  recover  Southern's  flowthrough 
of  United  take-or-pay  charges  in  Docket 
No.  RP88-229  billed  to  Texas  Eastern  by 
Southern.  Workpapers  setting  forth 
Texas  Eastern  s  determinaiton  of  the 
allocation  factor  for  the  total  principal 
amount  (which  excludes  a 
predetermined  carrying  charge)  and  a 
breakdown  of  the  monthly  principal 
amounts  (which  include  a 
predetermined  carrying  charge)  each 
Texas  Eastern  customer  will  be  required 
to  pay  are  set  forth  on  Appendix  A. 
attached  to  the  filing. 

The  proposed  effective  date  of  the 
above  tanff  sheets  is  |anuary  1.  1089  to 
coincide  with  the  date  Southern  will 
commence  billing  Texas  Eastern. 

Copies  of  the  filing  were  served  on 
Texas  Eastern  s  junsdictlonal  customers 
and  interested  state  commissions.  In 
addition.  Texa.s  Eastern  is  mailing  a 
copy  of  this  filing  to  all  parties  of  record 
in  Lkx-.kel  No  RP88-80. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Cominissian's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  Marrii  10,  1989.  Protests  will  be 
cxinsidered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Ihi.s  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoiaO  CaahelL 

\VR  Doc  B9-5347  Filed  3-7-88  8  45  am) 
aajjMo  cooa  sriT-ai-a 


(Docket  Ho.  T1I89-4- 17-000 1 

Texas  Eaetem  Tranemtealon  Corp,; 
Propoeed  Changee  In  FERC  Qm  Tartff 

March  3.  1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  February  24, 1989  tendered 
for  filing  as  part  of  iU  FERC  Gas  TarifT, 
Fifth  Revised  Volume  No  1,  six  copies 
of  the  following  tariff  sheets; 

Sixth  Revised  Sheet  Na  66 
Sixth  Revised  Sheet  No.  66 
Swth  Revised  Sheet  No.  70 
Sixth  Revised  Sheet  No.  71 

Texas  Eastern  states  that  this  filing  is 
made  in  compliance  with  the 


Commission's  order  on  October  7, 1988 
in  Docket  No.  RP88-251-000  requiring 
Texas  Eastern  to  track  any 
modifications  to  Texas  Gas 
Transmission  Corporation's  (Texas  Gas) 
take-or-pay  charges  in  Texas  Gas's 
Docket  No.  RP8&-230. 

Texas  Eastern  states  that  on  Feb.  10, 
1989  in  Docket  No.  TM88-2-18-000,  the 
Commission  accepted  tariff  sheets  filed 
by  Texas  Gas  on  January  13, 1986.  The 
January  13  filing  revised  fixed  take-or- 
pay  costs  pursuant  to  Texas  Gas's 
Docket  No.  RP88-230  to  recover  take-or- 
pay  costs  to  be  billed  through  a  demand 
surcharge  by  Tennessee  Gas  Pipeline 
Company  (Termessee).  Tennessee's 
take-or-pay  surcharge  is  effective  for  a 
six  month  period  from  January  1, 1989 
through  June  30, 1989  to  recover  costs 
incurred  from  June  1, 1988  through 
November  30, 1988.  Texas  Gas  stated  in 
its  original  fiUng  in  Docket  No.  RP8ft-230 
on  August  8, 1988  that  it  would  file  tariff 
sheets  to  be  effective  February  1  and 
August  1.  corresponding  with 
Tennessee's  tanff  sheets  to  be  effective 
January  1  and  July  1.  Texas  Eastern's 
portion  of  the  total  principal  amount  of 
Tennessee's  take-or-pay  charges  billed 
by  Texas  Gas  is  $14,632  to  be  amortized 
over  the  six  month  period  beginning 
February  1, 1986.  This  is  a  decrease  in 
the  total  principal  amount  of  $62,323  for 
the  prior  six  month  period. 

Texas  Eastern  states  that  these 
proposed  tariff  sheets  are  being  filed 
solely  to  track  modifications  made  by 
Texas  Gas  on  January  13, 1968.  Sixth 
Revised  Sheet  Noa.  68  through  71  set 
forth  the  monthly  principal  amount  plus 
the  allocation  factor  for  carrying  costs 
that  each  Texas  Eastern  customer  will 
be  required  to  pay  in  order  to  recover 
Texas  Gas's  take-or-pay  charges  billed 
lo  Texas  Eastern  pursuant  to  Texas 
Gas's  filing  on  January  13, 1989. 
Workpapers  setting  forth  Texas 
Eastern's  determination  of  the  allocation 
factor  for  the  principal  amount  (which 
include  a  predetermined  carrying 
charge)  and  a  breakdown  of  ihe  total 
and  monthly  principal  amounts  (which 
include  a  predetermined  carrying 
charge)  each  Texas  Eastern  customer 
will  be  required  to  pay  are  set  forth 
under  Appendix  A.  attached  to  the 
filing. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  April  1, 1989, 
corresponding  with  the  six  month 
amortization  period  used  by  Tennessee 
and  Texas  Gas. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  Jurisdictional  customers 
and  interested  state  commissions.  In 
addition,  Texas  Eastern  is  mailing  a 
copy  of  this  filing  to  all  parties  of  record 
in  Docket  No,  RP88-251. 


Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  82S 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Ail  such 
motions  or  protests  should  be  filed  on  or 
before  March  la  1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaahalL 
Secretary. 

(PR  Doc.  89-6348  Filed  3-7-69:  8:45  amj 
BiLUNo  oooc  srivtve 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3533-8] 

Agency  Information  Collection 
Acttvltiee  Under  0MB  Review 

aqency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et seq),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

FOR  FURTHER  INFORMATION  CONTACT 

Sandy  Farmer  at  EPA.  (202  382-2740). 
SUPPLEMENTARY  MFORMA'HON: 

Offka  of  Water  Ragulatiaiu  and 
Standards 

Title:  Pharmaceutical  Industry  Survey 
(Phase  I:  Screener  Questionnaire  (EPA 
ICR  #  1480).  This  is  a  new  collection. 

Abstract:  The  Pharmaceutical 
Screener  Questionnaire  for  1988  will 
collect  Information  on  subcategory 
activity  and  wastewater  discharge 
practices  from  all  known 
pharmaceutical  manufacturers  in  the 
United  States  and  its  territories.  The 
information  provided  in  response  to  this 
questionnaire  will  enable  the  Agency  to 
determine  which  facilities  could  be 


subject  to  new  and/or  revised 
regulations. 

Burden  Statement-  The  estimated 
average  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  1  hour  per  respondent 
This  estimate  Includes  the  time  required 
to  fill  out  the  questionnaire  and  the 
little,  if  any,  time  required  to  consult 
existing  records. 

Respondents:  All  manufacturers  or 
producers  of  pharmaceutical  products  in 
the  United  States  and  its  territones 

Estimated  No.  of  Respondents:  1100 

Estimated  Total  Burden  on 
Respondents:  1100  hours. 

Frequency  of  Collection:  1  response. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burden  to: 

Sandy  Farmer,  MS.  Environmental 
Protection  Agency,  Informabon  Policy 
Branch  (PM-Z23),'4m  M  Street.  SW.. 
Washington,  DC  20460 

and 

Tim  Hunt,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place. 
NW.,  Washington,  DC  20503.  (Telephone 
(202)  395-3064). 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  #1485;  QuaUty  Control 
Recordkeeping  for  Hazardous  Waste 
Testing:  was  approved  02/09/89:  OMB 
«  2050-0097;  expires  12/31/91. 

EPA  ICR  #0143;  Recordkeeping 
Requirements  for  Producers  of 
Pesticides;  was  approved  02/29/89; 
OMB  i: 2070-0028;  expires  02/29/89. 

EPA  ICR  #0783.07;  Motor  Vehicle 
Emission  Certification  and  Fuel 
Economy  Labeling  Program  (Emission 
Standards  for  Methanol-Fueled 
Vehicles);  was  approved  02/09/86:  OMB 
-2060-01 04:  expires  08/31/89. 

EPA  ICR  #0559;  Application  for 
Reference  or  Equivalent  Method 
Determmation;  was  approved  02/09/89; 
OMB  #2060-0005;  expires  02/29/92. 

EPA  ICR  #0228.04;  Application  for 
Permit  to  Discharge  Wastewater  and 
Associated  Regulations;  was 
disapproved  02/09/89. 

Date  March  1. 1989. 
Paul  Lapslay. 

Information  and  Regulatory  Systems 
Division. 

[FR  Doc.  86-5335  FUed  3-7-8»  8:45  am| 
Buxiwa  coca  lais  n  m 
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AoaenaB  on  ura  napomny  m 


r  Envtronmental  Prot«K;tion 
Agency  (EPA) 
action:  Request  for  comments. 


EPA  it  making  available,  for 
public  commpnt.  proposed  addenda  to 
the  following  studies  in  the  Ppsticide 
Assessment  Guidelines  acute  oral 
toxicity,  acute  dermal  toxicity,  repeated 
dose  (21 -day)  and  subchronic  (90-day) 
dermal  toxicity,  reproductive  and 
fertility  effects,  and  mutagenicity 
studies.  The  addenda  would  supersede 
paragraphs  In  the  Guidelines  on  data 
reporting  and  would  provide  a  format 
for  the  preparation  of  study  reports  by 
those  submitting  data  li^  EPA.  This  will 
increase  the  efTiciency  of  pesticide 
registration  and  other  regulatory 
activities.  Copies  of  the  prt)posed 
addenda  are  available  at  the  address 
listed  below  for  the  Public  D(x;ket  and 
Freedom  of  Information  Section. 
OATV:  Comments,  identiTied  by  the 
docket  control  number  OPP-36199  mu.st 
l)e  received  on  or  before  Apnl  7,  IftHfl 
ADOWan.  Submit  three  copies  of  written 
comments,  identified  with  the  docket 
control  numb«'r  "OPP- 36169"  by  mall  to; 
Public  Docket  and  Freedom  of 
Information  Section.  Field  Operations 
Division  (TS-757C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
IXJ  20460.  In  person,  deliver  commenti 
to:  Rm.  23<V,  CM»2,  1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  maybe 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI)  Information  so  marked  will  not  be 
diHclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  In  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  ElPA 
without  prior  notice  to  the  submitter  All 
wntten  comments  will  be  available  for 
public  inspection  m  Rm.  236  at  the 
address  given  alwve,  from  8  am.  to  4 
p  m  .  Monday  through  Friday,  excluding 
le^al  holidays 

Copies  of  the  draft  guidelines  are  also 
available  al  this  above  address. 

^oa  FuaTHtn  iwrowauTiow  coffTACT 

Robert  P  Zendzian.  Mealth  Effects 
Division  (TS-7ft9C],  Office  of  Pesticide 
I^ograms,  Fjivirt)nmental  Protection 
Agency,  401  M  Street,  SVV  ,  Washington, 
IX:  20460  Office  location  and  telephone 


number  Rm.  816D,  Crystal  Mall  »2. 1921 
lefferson  Davis  Highway,  Arlington,  VA, 
(70*-557-M95). 

BumjMurrAirr  mmmAJxm.  The 

I¥sticide  Assessment  Guidelines 
describe  protocols  for  performing  tests 
to  support  the  registration  of  pesticides 
under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  and  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  A  description  of  the  organization  of 
these  Guidelines  and  iheir  relationship 
to  data  requirements,  along  with  the 
ne*  e'<8ary  information  for  ordering  them 
from  the  National  Technical  Information 
Service,  appears  in  40  CFR  158.115, 
published  in  the  Federal  Register  of 
October  24.  1964  (49  FR  42856).  The  Data 
Reporting  addenda  will  clarify  sections 
in  the  Guidelines  on  data  reporting  and 
provide  formats  which  guide  pesticide 
registrants  in  n-port  preparation.  With 
con.sistent  and  complete  reports,  the 
Agency  will  spend  less  time  in 
rt'organizing  data,  retrieving 
information,  and  resolving 
miHunderstandings. 

This  is  the  sixth  set  of  Data  Reporting 
addenda  which  has  been  made 
available  for  public  comment.  Public 
comment  for  the  other  sets  were 
requested  in  the  Fsderal  Register  of  July 
31.  1965  (50  FR  31010);  May  21,  1986  (51 
FR  18660);  October  15.  1986  (51  FR 
36753);  March  25,  1987  (52  FR  9538);  and 
May  25,  1968  (53  FR  18896).  Most  of 
these  guidelines  have  been  published  by 
the  National  Technical  Information 
Service  as  announced  in  the  Federal 
Register  of  November  28. 1986  (51  FR 
42931):  September  23. 1987  (52  FR  35766); 
January  2A  1988  (53  FR  2535):  April  13, 
1988  (53  FR  12186);  June  1. 1988  (53  FR 
20011)  and  January  23,  1989  (54  FR  3136). 
The  unpublished  documents  are  being 
revised  for  publication  in  the  near 
future  The  specific  subdivisions  and 
series  now  being  considered  are: 
Subdivision  F.  Sieries  81-1.  Acute  Oral 
Toxicity  Study;  Subdivision  F,  Series  81- 
2,  Acute  Dermal  Toxicity  Study: 
Subdivision  F,  Series  82-2,  Repeated 
Dose  Dermal  Toxicity  Study  (21 -days): 
Subdivision  F,  Series  82-3,  Subchronic 
Dermal  Toxicity  Study  (90-dayB); 
Subdivision  F.  Senes  83-4,  Reproductive  . 
and  Fertility  Effects;  and  Subdivision  F, 
Series  84-2,  Mutagenicity  Studies.  This 
Is  expected  to  be  the  last  set  of  Data 
Reporting  Guidelines  developed  for  this 
effort. 

Drafts  have  been  reviewed  by  the 
Agency  Comments  on  this  set  of 
reporting  formats  will  be  considered  by 
the  Agency  in  preparing  a  final  draft  for 
publication  by  the  National  Technical 
Information  Service. 


Datad:  February  23,  ISeS 
WUUaoi  L  Burnam, 

AcUng  Director.  Health  Effects  Divition, 

Office  of  Pesticide  Programs. 

[FR  Doc  ae-4M7  Piled  3-7-06;  8:45  am) 


(Pf-<14;Fm.-36$3-41 

Amarlcan  Cyanamtd  Co^  Withdrawal  of 
Paattdda  Totaranca  PatWona 

aocncy:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

summary:  This  notice  announces  the 
withdrawal  without  prejudice  of 
pesticide  petitions  (PP)  1F2433  by  the 
American  Cyanamid  Co.  and  PP  6Fi851 
by  the  E.I.  Dm  Pont  de  Nemours  4  Co. 
AOOMCSS:  By  mail,  submit  written 
comments,  identified  by  the  document 
control  number  [PF-5141.  to:  Public 
Docket  and  Freedom  of  Information 
Section.  Field  Operations  Division  (TS- 
757C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC  20460. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
conBdential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Room.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FUMTHCM  MFORMATIOM  COffTACT:  By 
mail;  William  Miller,  Product  Manager 
(PM)  18,  Office  of  Pesticide  Programs. 
Registration  Division,  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington.  DC  20460. 

In  person,  bring  comments  to:  Room. 
211.  CM  «2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703)- 
557-2800. 

•UPPLCMCNTAJIY  INFOfUKA'nON:  EPA 
gives  notice  that  it  has  received  two 
requests  to  withdraw  without  prejudice, 
as  specified  under  40  CFR  180.8, 
pesticide  petitions  as  described  below. 

Withdra%vii  Filings  of  Pesticide  Petitiona 

1.  PP  1F2433.  The  American  Cyanamid 
Co.,  Agricultural  Research  Ehvision,  P.O. 


Box  4O0.  Princeton.  NJ  0BS4a  has 
requested  the  withdrawal  without 
prejudice  of  PP  1F2433  proposing  to 
amend  40  CFR  180.352  by  establishing 
tolerances  for  the  combined  residues  of 
the  insecticide  terbufos  (S-[(l,l- 
dimethyl)thio]methyl]-0,0-diethyl 
phosphorodithioate]  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  harvestable  portions  of  the 
following  raw  agricultural  commodities: 
cabbage,  broccoli,  and  cauliflower  at 
0.05  port  per  million.  Notice  of  the  Initial 
filing  appeared  in  the  Federal  Register  of 
December  23. 1980  (45  FR  84M9).  PP 
1F2433  was  emended  in  the  Federal 
Register  of  January  13, 1982  (47  FR  1405). 
proposing  to  increase  the  tolerance 
levels  for  cabbage,  broccoli,  and 
cauliflower  from  0.05  ppm  to  0.20  ppm. 

2.  PP  6F1851.  Ei.  Du  Pont  d«  Nemours 
&  Co..  Walker's  Mill.  Barley  Mill  Plaza. 
Wihningtoa.  DE  19888.  has  requested  the 
withdrawal  without  prejudice  of  PP 
6F1851  proposing  to  amend  40  CFR 
180.296  by  establishing  tolerances  for 
residues  of  the  insecticide  dimethyl 
phosphate  of  3-hydroxy-N-methyl- 
ciscrotonamide  in  or  on  the  raw 
agricultural  commodities  sweet  com 
kernels  at  0.3  ppm,  field  com  grain  at  0.2 
ppm,  and  field  com  fodder  and  field 
com  forage  (including  silage)  at  2.0  ppm. 
Notice  of  the  petition  was  published  in 
the  Federal  Register  of  November  26. 
1978  (41  FR  52102).  The  petition  was 
originally  filed  by  the  Shell  Chemical 
Co.,  but  was  transferred  to  the  E.I.  Du 
Pont  de  Nemours  h  Co. 

Aalterily:  7  U.S.C.  136a. 
Dated-  February  24. 19M. 
AniM  K.  UaoMy, 

Director.  Registration  Divisioa,  Office  of 

Pesticide  Programs. 

(FR  Doc  89-6213  Filed  3-7-«e:  8:45  am] 


(OPP-aolttA;  Fm.-3tt9-«l 

tCI  Amartcaa,  Inc^  Approval  of 
Pasticida  Product  Ra^Mrallons 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  IQ  Americas,  Inc..  to 
conditionally  register  the  pesticide 
product  Force*  1.5G  Insecticide 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(7)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFTIA), 
as  amended. 


FOB  FURTHEK  INFORMATION  CONTACT:  By 

mail:  George  LaRocca.  Product  Manager 
(PM)  15,  Regisb-ation  Division  (TS- 
767C).  Office  of  Pesticide  Programs.  401 
M  Street  SW..  Washington  DC  20460. 

Office  location  and  telephone  number 
Rm.  204.  TS-767C  Environmental 
Protection  Agency,  1921  Jefferson  Da\-is 
Hwy,  Arlington,  VA  22202.  (703-557- 
2400). 
SUPPt-EMINTARY  RTOWMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  August  5, 1967  (52  FR  29063). 
which  announced  that  ICI  Americas. 
Inc.,  Agricultural  Chemicals  Div.. 
Wilmington,  DE  19897,  had  submitted  an 
application  to  conditionally  register  the 
pesticide  product  Force*  1.5G  an 
insecticide  containing  the  active 
ingredient  243,6-tetrafluoro-4- 
methylberucyl-cis-3-[(Z)2-chloro-3.3.3- 
trinuoroprop-l-enylj-2,2- 
dimethyicydopropanecarboxyiate  at  1.5 
percent;  an  active  ingredient  not 
included  in  any  previously  registered 
product 

The  appUcation  was  approved  on 
January  13, 1989.  as  Force*  1.5G 
Insecticide  for  restricted  use  on  field 
com  and  popcorn. 

The  active  ingredient  identified  in  the 
above  application  of  August  S,  1987  (52 
FR  29063),  was  amended  to  read 
"tefluthrin  (2,3.5,6-tetrafluoro-4- 
methylphenyl)methyHl  alpha,  3  alpha}- 
(Z)-(  4- }-3-(2-chloro-3,3.3-bifluoro-l- 
propenyl)i,2- 

dimethylcyclopropaoecarboxylate."  The 
product  was  assigned  EPA  Registration 
No.  10182-130. 

A  conditional  registration  may  be 
granted  under  section  3(c)(7KC)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  riak 
criteria  set  forth  in  40  CFR  154.7:  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  tefluthrin.  and 
information  on  social,  economic  and 
environmental  benefits  to  be  derived 
from  such  use.  Specifically,  the  Agency 
has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
tefluthrin  during  the  period  of 
conditional  registration  will  not  cause 


any  unreasonable  ad\Tr«r  effect  en  the 
environment  and  that  use  of  the 
pesticide  is,  in  the  public  interest 

In  January  1989.  the  Agency  issued  a 
conditional  registration  for  tefluthrin 
with  a  final  expiration  date  of  July  31. 
1993.  The  registration  was  made- 
conditional  since  certain  data  were 
lacking.  In  order  to:  (1)  Evaluate  the 
effects  of  tefiuthrin  on  fish  and  aquatic 
organisms,  (2)  establish  a  permanent 
acceptable  daily  mtake  (.ADI)  and.  (3) 
establish  a  crop  rotation  interval, 
several  data  requirements  must  be 
fulfilled  during  the  period  of  conditional 
registratioiL  Such  requirements  mclude 
an  aquatic  invertebrate  life-cycle  test 
(72-4)  which  is  due  by  August  1989:  a 
fish  life-cycle  study  (72-5)  which  must 
be  submitted  to  the  Agency  by  August 
1990;  an  aquatic  residue  monitoring 
study  (70-1)  which  must  be  submitted  by 
March  1991;  and  a  field  rotational  crop 
study,  (165-2)  which  must  be  submitted 
by  March  1993.  In  addition,  unfulfilled 
data  requirements  in  the  area  of 
toxicology  comprise  a  21 -day  feeding 
study  and  a  21-day  dermal  study,  both 
in  the  rat  and  both  designed  to 
investigate  serum  electrolytes,  including 
magnesium.  These  studies  must  be 
submitted  to  the  Agency  by  Apnl  1989. 

Consistent  with  section  3(c)(7j(C).  the 
Agency  has  determined  that  this 
conditional  registration  is  in  the  public 
interest  Use  of  this  pesticide  is  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensure  that  uee  of  the  pesticide  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  envirooroent. 

More  detailed  information  on  tius 
conditional  registration  is  contained  in  a 
Chemical  Fact  Sheet  on  tefluthrin 

A  copy  of  this  fact  sheet  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  tmd  rationale,  may 
be  obtained  from  Registration  Division 
(TS-767C),  Environmental  Protection 
Agency,  Registration  Support  aiid 
Emergejicy  Response  Branch,  401  M  St.. 
SW..  Washington,  DC  20460. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  (TS-757C).  Office 
of  Pesticide  Programs.  Environmental 
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Protection  Agency.  Rm  236,  CM«2. 
.Vlingfon.  VA  22202  (703-557-4460). 
Requests  for  data  must  be  made  In 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-lOl).  401  M  St.. 
SW  ,  WdshinHtun,  DC  20460.  Such 
requests  .should   (1]  identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority   '  V  S  C   1J6. 

l)<ile(i  February  17.  inae. 
OougUt  O.  Campt. 

Oi.'fi  tiir  (Hfit  H  of  Pt'st:<  /(/e /Viijf.-o.'fn 
(FR  no<.  8B-5214  FiL-d  3-7-afr.  8. ♦.'5  am] 
WLLMQ  coot  M«0-W-«i 


IO^TS-40002«;  FRL-9S34-6I 

Em«rg«ncy  Planning  and  Community 
Rtght-to-Know;  AvaUabiUty  of 
Quldanca  Mataiiaia,  Brochuras,  and 
Elactronlc  Fllaa 

AOCNCY:  Rnvironmental  Protection 
\Hvnr\ (KPAI 

ACTION:  Notice  of  dVHihibility 


summary:  The  FPA  has  prepared  a 
variety  of  guidance  documents  and 
electronic  files  to  assist  fiicillties  In 
understanding  and  complying  with 
section  31,3  of  the  F.mergency  Planning 
and  (^immunity  Rightto  Know  Act  A 
number  of  documents  prt)duced  by  EPA 
are  available  in  "camera  ready"  form  or 
on  disc  All  of  these  documents  are 
currently  available  at  no  charge  either 
through  the  address  given  under 
ADDRESS  or  the  address  or  telephone 
number  given  under  FO«  RJirmm 
ittromuA-noH  cotrrAcr. 
AOOMiaS:  The  "Reporting  Package  '  m.iy 
now  be  obtained  from  the  following 
address;  Section  313  Document 
Distribution  Center,  P  O  Box  12505, 
Cincinnati,  OH  45212. 

POfl  PUflTMIR  INTOmtATIOM  COSTTACT. 

Eileen  Gibson,  Emergency  Planning  and 
Community  Rightto-Know  Information 
Hotline.  I'  S  Environmental  Protecticm 
Agent  y   OS  120.  401  M  St.,  SW  , 
Washington.  DC  20460.  Toll  Free   1-8(X>- 
.SJ5-0202.  Washington.  DC  and  Alaska 
(202)  479-2449. 
■UTM^MIMTAMY  IMfOMIATIOM: 

A.  Raportinx  Package  for  1968  Reporting 
Year 

F.F.A  has  prepared  a  document  titled 
the    Toxii  Release  Inventory  Reporting 
Pac  kage"  which  carries  document 
number  EPA  560  '4-»M)(n    FJ'A  will  be 
mailing  this  document  to  facilities  that 
reported  under  section  313  for  the  19fl7 
reporting  year 


The  "Reporting  Package"  contains  the 
following  documents: 

1  1986  Revised  Form  R  and 
Instructions — step  by  step  instructions 
for  completing  the  toxic  chemical 
release  inventory  reporting  Form  R, 
sample  of  completed  Form  R.  list  of  the 
State  section  313  contacts,  and  a  copy  of 
Form  R. 

2  Revised  Question  and  Answer 
Document — contairis  answers  to 
frequently  asked  questions  about  the 
section  313  rule.  It  Is  organized  by 
subject  area  and  supplements  the 
Instructions  for  completing  Form  R. 

J  Title  III  Last  of  Lists — consolidated 
list  of  chemicals  subject  to  reporting 
under  Title  III  of  SARA.  This  document 
contains  the  chemical  name.  CAS 
Registry,  number,  and  specific 
information  op  reporting  requirpmentH(s) 
to  which  the  chemical  is  subject. 

4.  Section  313  Final  Rule  (53  FR  4500, 
February  16,  198ii) 

5  Magnetic  Media  Submission 
Instructions — reports  under  section  313 
may  be  submitted  by  computer  tape  or 
floppy  diHc  lliis  document  provides 
record  format  specificatinna  and 
certification  reijuirements  for  the  use  of 
magnetic  media.  These  specifications 
must  be  followed  exactly  for  ElPA  to 
accept  the  magnetic  media  submission. 

The    Reporting  Package"  also 
contains  information  about  other 
av.iildble  support  documents.  When 
requesting  the  "Reporting  Package"  be 
sure  to  specify  document  number  FJPA 
FAiOi'^-m-iXn. 

B.  Materials  Available  to  Persons 
Developing  Training  or  Other 
Compliance  Aids 

Persons  developing  training  courses  or 
software  to  assist  in  compliance  with 
section  313  requirements  may  obtain 
"camera  ready"  copy  of  certain  printed 
dix,uments  as  follows: 

1  TRl  Trainer's  Guide — provides  the 
basic  course  content,  presentation 
material,  and  reference  sources  that 
may  be  used  to  develop  a  complete 
course  on  section  313  reporting  Tins 
guide  is  supplemented  by  an 
accompanying  packet  of  background 
materials  that  may  be  reproduced  for 
course  participants. 

2.  Section  313  Brochure — this  24  page 
broc  hiire  alerts  businesses  to  their 
reporting  obligations  under  section  313 
and  helps  them  determine  whether  their 
facility  is  required  to  report.  The 
brochure  contains  the  section  313  EPA 
Ri'gional  contacts,  the  section  313  toxic 
chemical  list,  and  a  description  of  the 
Standard  Industrial  Classification  (SIC) 
Ooups  subject  to  section  313  reporting. 


3.  Section  313  Brochure  (Spanish 
language  version). 

4.  1988  Revised  Form  R  and 
Instructions. 

5.  Revised  Question  and  Answer 
Document. 

6.  Title  III  List  of  Lists  (print  copy). 

7.  Magnetic  Media  Submission 
Instructions. 

In  addition  there  are  electronic  files 
available  for  the  following  two 
documents:  Text  of  the  Revised  1988 
Instructions  for  Completion  of  Form  R 
and  text  of  the  Question  and  Answer 
document.  These  text  files  were 
developed  using  Wordperfect  4.2 
software.  Please  send  a  separate  disc  for 
each  file.  When  requesting  those  files 
you  must  send  a  blank  5V4  inch  diskette, 
double  sided,  double  density  formatted 
for  IBM  or  compatible  DOS  3.0  or  higher 
Send  the  diskette(s)  in  a  stamped,  self 
addressed  mailer  to  the  address 
provided  under  FO»«  FvmTHln 
INFOtmATION  CONTACT. 

Another  set  of  electronic  files  is  also 
available.  EPA  has  developed  a  PC 
based  interpretive  guidance  system  that 
allows  for  quicJc  searching  of  a  large 
number  of  questions,  the  rule,  and  other 
policy  documents.  Most  of  the  questions 
and  answers  are  the  same  as  appear  in 
the  Question  and  Answer  document.  To 
use  these  files  it  is  necessary  to  obtain 
data  base  searching  software.  The 
Agency  is  currently  using  a  software 
package  titled  "Ask  Sam  "  by  Seaside 
Software,  Inc.  Other  data  base  searching 
software  may  be  used,  however.  The 
interpretive  guidance  system  data  files 
(without  the  operating  software)  may  be 
obtained  by  submitting  a  10  megabyte 
Bernoulli  cartridge  formatted  for  IBM  or 
compatible  DOS  version  3.0  or  higher 
with  an  appropriate  stamped,  self- 
addressed  mailer  to  the  address  given 
under  FOR  FUirrHCn  MFOflMATION 
COHTTACT 

C.  List  of  Lists  Filea  Available  on 
Diskette 

A  diskette  version  of  the  List  of  Lists 
is  available  from  the  National  Technical 
Information  Service  (NmS),  5285  Port 
Royal  Road.  Springfield.  VA  22161.  (703) 
467^1650.  This  diskette  is  5V4  inch  IBM 
compatible.  The  request  accession  no  is 
PB88-193255.  ($50.00). 

DalfJ.  February  27.  \WB. 
MicKsal  H.  Stuptro. 

Diiyct^T  E^,  nomirs  fr  Technology  D/v  is  ion. 
O^ice  of  Toxic  Substances. 
[FR  Dec  «V-.S33fl  Filed  3-7-89-.  8:45  am) 
HLUNO  COOC  SMO-KMI 


Federal  Register  /  Vol.  54.  No.  44  /  Wednesday,  March  6.  1989  /  Notices 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(CC  Dockal  No.  87-339,  DA  89-102] 

Establishment  of  a  Program  to  Monitor 
the  Impact  of  Joint  Board  Decisions 

AQENCv:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  Order  extends  the  filing 
date  for  reports  identifying  the  impact  of 
the  new  Part  36  Separations  Manual 
from  March  1. 1989,  to  May  1. 1989.  See 
Report  and  Order  published  September 
28, 1987  (52  FR  36299).  These  reports  are 
part  of  the  Docket  86-297  Joint  Board's 
monitoring  program  designed  to  assess 
the  jurisdictional  impact  of  the  new  Part 
36  Separations  Manual.  The  extension 
wiH  allow  the  carriers  more  time  to 
compile  actual  1988  data  and  file 
complete  reports. 
DATES:  Effective  January  30, 1989; 
reports  may  be  filed  until  May  1, 1989. 
FOa  FURTHCfl  INFORMATIOM  CONTACT: 
Diane  Shaw-Gill  at  (202)  632-7500. 
SUPFLCMENTAIIY  INFORMAHON:  This  is  a 
summary  of  the  Chief,  Common  Carrier 
Bureau's  Memorandum  Opinion  and 
Order.  CC  Docket  87-339.  DA  89-102. 
adopted  January  30, 1989  and  released 
February  8, 1989. 

The  full  text  of  this  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  fRoom  230),  1919  M 
Street.  NW.,  Washington,  DC.  The  full 
text  of  this  Order  may  also  be 
purchased  from  the  Commission's  copy 
contractors.  International  Transcription 
Services.  Inc..  2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037  (202)  857- 
3800. 

Federal  Communications  Commission 

Donoa  R.  Searcy, 

Secrplary 

(FR  Doc.  89-4503  Filed  3-7-89;  8.45  am) 

MUJNQ  CODE  (712-01-11 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Sut>mltted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
use.  Chapter  35). 
Type:  New  Collection 


Title:  Oeat  Lakes  Planning  Assistance 
Abstract  This  legislation  allows  for 
each  Great  Lake  State  to  apply  for  a 
one-time  grant  of  up  to  $250,000.  They 
must  apply  for  the  grant  within  one 
year  of  enactment.  Since  funds  have 
not  been  appropriated,  we  have 
determined  that  a  Technical  Proposal 
will  serve  as  this  initial  application. 
States  will  then  remain  eligible  for  the 
grant  until  such  time  as  funds  are 
appropriated. 
Type  of  Respondents:  State  or  local 

governments 
Estimate  of  Total  Annual  Reporting  and 

Recordkeeping  Burden:  240 
Number  of  Respondents:  8 
Estimated  Average  Burden  Hours  Per 

Response:  30 
Frequency  of  Response:  On  Occasion 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley,  (202)  646-2624.  500 
C  Street,  SW.,  Washirigton,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address:  and  to  Francine  Picoult, 
(202)  395-7231,  Office  of  Management 
and  Budget  3235  NEOB,  Washington, 
DC  20503  within  two  weeks  of  this 
notice. 

Date:  March  1. 1989. 
Wesley  C  Moore, 

Director,  Office  of  Admmistrative  Support. 
[FR  Doa  89-5309  Filed  3-7-89.  8:45  am) 

BILLING  CODE  STIS-OI-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Alamo  Savings  Association  of  Texas, 
San  Antonio,  TX;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  is  section 
406(c)(l)(B)(i)(I)  of  the  National  Housing 
Act.  as  amended.  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Alamo  Savings  Association  of  Texas, 
San  Antonio,  Texas,  on  February  28, 
1989. 

Dated:  March  2. 1988. 

By  the  Federal  Home  loan  Bank  Board. 
Jotui  F.  Chizzoni, 
Assistant  Secretary. 
[FR  Doc.  88-5413  FUed  3-7-89;  a-45  am] 
■UJNQ  COOC  STSfr^VM 


The  Bart>er  County  Savings  and  Loan 
Association,  Medicine  Lodge,  ICS( 
Appomtment  or  uonservaior 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B){i)(I)  of  the  National  Housing 
Act,  as  amended.  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for  the 
Barber  County  Sa\^ng8  &  Loan 
Association.  Medicine  Lodge,  Kansas  on 
February  28,  1989. 

Dated  March  2.  1989 

By  the  Federal  Home  Loan  Bank  Board. 
lohn  F.  GhizzooL 
Assistant  Secretary. 
[FR  Doc  89-5414  Filed  3-7-89  845  am] 

BILLING  COOC  tTW-OI-M 


La  Hacienda  Savings  Association,  San 
Diego,  TX;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(I)  of  the  National  Housmg 
Act  as  amended.  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for  La 
Hacienda  Savings  Association.  San 
Diego,  Texas  on  February  28, 1989. 

Dated;  March  Z  1989. 

By  the  Federal  Home  Loan  Bank  Board 
John  F.  Ghizzoru, 
Assistant  Secretar}: 
[FR  Doc  89-5417  Filed  3-7-89,  8:45  am] 
BILLING  COOC  S72A-01-M 


Permian  Savings  and  Loan 
Association,  Kermit,  TX;  Appointment 
of  Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  insection 
406(c)(l)fB)(i)(i)  of  the  National  Housing 
Act  as  amended,  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982),  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Permian  Savings  and  Loan  Association. 
Kermit  Texas,  on  February  28, 1989. 

Dated:  March  2. 1989. 

By  the  Federal  Home  Loan  Bank  Board 
Jolin  F.  Ghixxooi. 
Assistant  Secretary. 
[FR  Doc.  89-5418  Filed  3-7-».  8:46  am] 

BIUJNQ  COOC  (TX^V-a 
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9891 


SouttHnoet  SavtnQS  i  Loen 
Assoctellon,  Brownevflta,  TX; 
Appo4ntn>«nt  of  Con—fvtor 

Notice  la  hereby  given  that  purvuant 
to  the  •uthortfy  contained  in  lection 
406(cHlKBHi||l)  of  th«  National  Housing 
Act,  as  amended,  12  U  S  C. 
1729(c)(l)(B)(i)(I)  (1982).  the  Federal 
flome  Loan  Bank  E)oard  duly  appointed 
the  Federal  Savings  and  Loan  Insurtinre 
Corporation  ai  sole  conservator  for 
Southmost  Savings  ft  Loan  Association. 
Brownsville,  Texas  on  Fehniary  28.  1989. 

Dated  Mdrch  Z.  IU8» 

By  the  Federal  Hom«  Loan  Bank  Board 
lohn  F  Chisionl, 
A»§iMtaiU  Sfcrvlury 
[PR  D<x;  8e-A415  Filed  3-7-89;  8.43  am) 
■LUHQ  OOH  sno-OMI 


SuburtMn  Savings  Aasodatlon,  San 
Antonto,  Appo4ntinant  of  Conaarvstor 

Notice  IS  hereby  given  that  pttnuant 
to  the  authority  contained  in  section 
40e(cMl)(BXiMI)  of  the  National  Housing 
Act.  as  amended.  12  U  S  C. 
1729(c)(l)(B){i)(l)  {1982),  the  Federal 
Mome  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Suburban  Savings  Association.  Sun 
Antonio.  Texas  on  February  28.  liiSU. 

Datnd  VUnJi  Z.  lOM 
By  the  FedtTHl  Home  U>«n  B«nk  Board 
John  r  CUuool. 

Asaittant  St-i  n'lury 

[m  Doc  8»-M16  FiI«h1  V  ■"  -au.  a  *5  amj 


Baxar  Saving*  Aaaoctation,  San 
Antonto,  TX,  Appointmant  of 
Conaarvator 

,\olii.p  m  hcrt'tiy  xivcn  th.it  piirsuaut 
'd  the  ajthonty  tonlained  in  section 
4<Xi(:  ■■|lKBl(i|(i)  of  the  .Natumal  Housing 
Act.  as  amended.  12  U  S.C. 
I'J'K.  !!ll|P,|il(l)  (1982).  the  Federal 
Monie  Loan  Hiink  B<iard  duly  appointed 
the  Keiierai  Suvinijs  and  Uian  insur  inct> 
( DrjKirntion  as  sole  conservator  for 
Hfyiii  Savings  .Assnciallon,  San 
A'ltonu),  IVxrtS  on  February  28.  1!*W 

l)«tml   Man  h  i.  19e« 
By  the  Fecifrol  Home  LL>«n  Bank  B«iard 
|*>hn  ¥  GUuaai. 

•(.«.<..«(.;.;,'  S/'(  rrt.iry 

|m  D.K  m  ,s,iiH  Fii^d  i  ?  -m.  a4s  anj 


Co4ontal  Savtngs  Aasoctstton  of 
Amartca;  Ubarai,  KS;  Appointmant  of 
Conaarvstor 

Notice  IS  hereby  given  that  pursuant 
to  the  authonty  contained  in  section 
40e(cj(l)(B)(i)(I)  of  the  National  Mousing 
Act,  as  amended.  12  U  S.C. 
1729(c)(l)(B)(i](I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Colonial  Savings  Association  of 
America,  Liberal  Kansas  on  February  28, 

1989. 

Dated  Maixh  3.  1988 

By  the  Federal  Morm  Loan  Bank  Board, 
lohn  F.  r.kl.«».i 
Assistant  Secretary 
[FR  Doc.  aa-^Sae?  piled  3-7-40:  S:45  am) 


nrat  State  Savtnga  Bank.  F.&B, 
Mountain  Homa,  AR;  Appod  iliiiaiit  of 
Conaarvator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  In  section 
5{dM6)(AKi).  of  the  Home  Owner's  Loan 
Act  of  1933.  as  amended.  12  U.S.C. 
1464(d)(6)(A)(i),  and  12  U.S.C.  17(nc(c)(2) 
(1982),  as  amended,  the  Federal  Home 
Loan  Bank  Board  has  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for  First 
State  Savings  Bank.  FSB.,  Mountain 
Home,  Arkansas  on  February  28,  1988 

Dated.  MarcJi  2.  19H9 

By  iha  Federal  Home  Loan  Bank  Board. 
John  F  Chlzzonl, 
Assi.iUint  Secretary 

\y-R  Dor,  89-.SJ9e  F\\,-d  3---(»:  8  45  am) 
WLUMQ  COOI  S7W-S1-M 


FIrat  Stata  Savtnga  Aaaoctatton,  San 
Antonio,  TX;  Appolntmant  of 
Conaarvator 

Notice  IS  herfby  given  that  pursuant 
to  the  authonty  contained  in  section 
4W(i!|i)(H)(i]ll)  of  the  National  Housing 
.•\(  I,  as  amended.  12  U  S.C. 
l-Z^lt  )(l)(B)(i)(Il  (1982).  the  Federal 
Monio  lx)an  Bank  Board  duly  appointed 
the  Ki'iieral  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for  First 
Stale  Savings  Association,  San  Antonio, 
Tt'^as  un  Fel'ruary  28,  1989 

Duted  March  3.  IWW 
By  the  F*d«rai  Ikime  l^oan  Bank  Bo«rd 
lohn  F  Ghlxzooi, 

A§anti:nt  Sfi  rpiary 

[W.  Dor.   SB-Mil  Filed  %-7~t».  ft45  am) 

■MUMQ  COOS  (710-0  >-M 


Homa  Savings  Bank,  Anchorage,  AL; 
Appo(ntn>ant  of  Conaarvator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  In  section 
406(c)(l)(B)(i)(I)  of  the  National  Houaing 
Act.  as  amended.  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982),  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Home  Savings  Bank.  Anchorage, 
Alaska,  on  February  28. 1989. 

Dated:  March  X  1980. 
By  the  Federal  Home  lx>an  Bank  Board. 
|aha  F.  Chizioni. 

Assistant  Secretary 

[FR  Doc  8e-M03  Filed  3-7-89;  8:45  am) 

•UJNOCOOt  STSO-SV-M 


Homa  Federal  Savtnga  and  Loan 
Aasoctstton,  Hountaln  Home,  AR; 
Appokitmant  of  Conaarvator 

Notice  la  hereby  given  that  porsuanl 
to  the  autboftty  contained  in  aection 
406(c)(l)(BMiKn  of  the  Natiooal  Housing 
Act.  as  amended.  12  U.S.C 
1729(cHl)(BKi)(I]  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  insurance 
Corporation  as  sole  conservator  for 
Home  Federal  Savings  and  Loan 
Association  Mountain  Home,  Arkansas 
on  February  28. 1989. 

Dated  March  3. 1989 

By  the  Federal  Home  Loan  Bank  Board. 
|oha  F.  GUuooi. 
Assistant  Secretary. 
[Fit  Doc  ao-^ge  Filed  S-7-ae;  a-45  am] 
MUJMa  coca  srw-et-a 


Madlaon  Guaranty  Savinga  and  Loan 
Aaaoctatton,  McCrory,  AR; 
Appointment  of  Conaarvator 

Notice  is  hereby  given  that  pursuant 
to  the  authonty  contained  in  section 
406(i  )(l|(Dl|i|(i)  of  the  National  Housing 
Act.  as  amended,  12  U.S.C. 
172«|c)(l)(B!(i)|l)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
C(Trpuratioii  as  sole  cjjnservator  for 
Madison  Guaranty  Savings  and  Loan 
Associatmn,  MrCriiry   .^rkan8a9  on 
FcbniHry  28.  1989 

Drtleil   MrfrthZ.  1989 

Hy  the  Fenierai  Hume  L.oan  Bank  Hoard. 
|ohn  F.  Gtkxzoai, 
AssiMliinl  Set-rvtory. 
|F"R  Doc   a»-M12  Filed  3- 7-8»  a45  am) 
mujma  cooc  tTio-ei-M 


Topeka  Savings,  a  Federal  Savings 
and  Loan  Aaaodatton.  FSALA  Topeka, 
KS;  Appointment  of  Coneervator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  In  section 
5(d)(6)(A)(i).  of  the  Home  Owner's  Loan 
Act  of  1933,  as  amended.  12  U.S.C. 
t464(d)(6MA)(i),  and  12  U.S.C  17010 
(c)(2)(19e2).  as  amended,  the  Federal 
Home  Loan  Bank  Board  has  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole 
conservator  for  Tc^eka  Savings,  a 
Federal  Savings  &  Loan  Association. 
Topeka.  Kansas  on  February  28, 1989. 

Dated:  March  Z.  1989. 

By  the  Federal  Home  I»an  Bank  Board. 
|oho  F.  Chlzzonl, 
Assistant  Secretary. 
[FR  Doc.  89-5400  Filed  3-7-88;  &4&  am] 
■HXJNQ  cooc  «»s-ei-a 


San  Antonio  Savings  Assodatton,  San 
Antonio,  TX;  Appointment  of 
Conservator 

Notice  Is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i){I]  of  the  National  Houaing 
Act.  as  amesided,  12  \JS.C 
1729(cKl)(BKi)m  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for  San 
Antonio  Savings  Association.  San 
Antonio,  Texas,  on  February  28, 1969. 

Dated:  March  3.  1988. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghiszoni, 
Assistant  Secretary. 
[FR  Doc  89-6402  Filed  ^-7-88:  a-45  am] 
BiLUNa  coot  «ra»-si-a 


Vialon  Banc  Savinga  Aaeodatlon, 
KlngavWa,  TX;  AppoMment  of 
Conaarvator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(cKl)(B)(i)(I)  of  the  NaHonal  Housing 
Act.  as  amended.  12  U.S.C 
1729(c)(l)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Vision  Banc  Savings  Association. 
Kingsville,  Texas  on  February  28. 1989. 

Dated:  March  3. 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Gnl^Eoi^ 
Assistant  Secretary. 
[FR  Doa  89-5404  Filed  3-7-89:  8:45  am] 
■RjjNO  cooc  srao-st-a 


FEDERAL  MARmME  COMMISSION 

Notica  of  Agreement(a)  Filed 

The  Federal  Maritime  Commiaaion 
hereby  gives  notice  that  the  following 
agreement(8)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act  1916,  and  lection  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commissioa  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington.  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Registn'  in 
which  this  notice  appears.  The 
requirements  for  comment*  and  protests 
are  found  in  St  560.7  and/or  572.603  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  22^200222. 

Title:  Part  of  Houston  Authority 
Terminal  Agreement 

Parties:  Port  of  Houston  Authority  of 
Harris  County,  Texas  (Port);  Southside 
Services  Incorporated  (SSC), 

Synopsis:  The  Agreement  provides 
that  SSC  will  perform  or  have  performed 
freight  handling  services  at  the  Port's 
Wharves  and  Transit  Sheds  Number  27 
(facility).  The  services  include  the 
loading  and  unloading  of  cargo  to  or 
from  rail  cars  and  motor  vehicles  at  the 
terminal  facility,  and  allocating  space 
within  the  facility  to  accommodate  the 
cargo  of  ships  berthing  at  the  facility. 
The  Agreement  also  provides  that  SSC 
will  guarantee  the  Port  an  income  of 
$0.3125  per  square  foot  of  shedded  space 
and  cargo  movement  for  the 
Agreement's  term  of  22.5%  of  a  ton  per 
square  foot  of  shedded  space.  The 
Agreement's  term  expires  April  30. 1988. 

Filing  Party:  Algenita  Scott  Davis, 
Counsel  Port  of  Houston  Authority,  P.O. 
Box  2562,  Houston.  TX  77252-2562. 

By  Order  of  the  Federal  Maritiiiie 
Commission. 
)osepb  C  PoDuag, 
.Secretory. 

Dated:  March  3. 1989. 
[FR  Doc  89-5419  Filed  3-7-89:  &45  am] 

BNJJNOCOOC  S73IM>1-« 


Agreement(s)  Filed 

"rtie  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(8)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act  1916.  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington.  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Rogiatar  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  S I  560.7  and/or  572.603  of 
Title  48  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200151-001 

Title:  Mississippi  State  Port  Authonty 
Terminal  Agreement. 

Parties:  Mississippi  State  Port 
Authority  (MSPA);  Carter-Green-Redd. 
Inc.  (CGR). 

Synapsis:  The  Agreement  amends  the 
basic  lease  agreement  (Agreement  No. 
224-200151)  to  defer  commencement  of 
the  five  (5)  year  lease  period  provided  \n 
Article  V  of  the  basic  agreement. 

Filing  Party:  Sandra  Grimes. 
Administrative  Assistant  Public 
Relations,  Mississippi  Slate  Port 
Authority  at  Gulfport  P.O.  Box  40, 
Gulfport.  MS  39502. 

By  Order  of  the  Federal  Maritime 
Commission. 

losepli  C  PoDdng, 

Secretary. 

Dated:  March  3. 1989. 
[FR  Doc  89-5374  Filed  3-7-89;  8:45  an) 


Agreements)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
mav  submit  comments  on  each 
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«gre«menf  to  the  Secretary,  Federal 
Maritime  Commiulon.  Waihington.  DC 
20673.  within  10  days  after  the  date  of 
the  FKUral  Regbtar  In  which  thii  notice 
appear*  The  requirements  for 
comment!  are  found  In  |  572.803  of  Title 
4fl  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicatlna  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No    224-200224. 

Title:  Georgia  Ports  Authority 
Terminal  Agreement 

Partitfs  Georgia  Ports  Authonty 
(GPA)  Chiquite  Brands.  Inc.  (CB)). 

Synopsis:  The  Agreement  provides  for 
preferential  berthing  of  CBs  vessels  at 
GPA  s  Containerport  facility  It  also 
provides  that  CB  will  guarantee  GPA  a 
minimum  of  100,000  tons  of  cargo  per 
year  for  certain  wharfage  incentive  rates 
on  CBs  cargo  moving  through  the 
facility  In  addition.  CB  will  pay  GPA  for 
d(x:kage.  container  crane  rental  and 
other  services  at  GPAs  published  tariff 
rates. 

Agreement  No    224-200223. 

Titlo  I'hiladephia  Port  Corporation 
Terminal  Agreement. 

Parties:  Philadelphia  Port  Corporation 
(PPC);  Amencan  Transport  Lines,  Line. 
(ATL). 

Synopsis.  The  Agreement  provides  for 
ATL  to  operate  PPC's  Tioga  1  Container 
Terminal  under  a  non-exclusive 
preferential  license  guaranteed  by  ATL's 
parent,  Crowley  Manne  Corporation. 
The  License  is  subject  to  the  right  of  PPC 
or  Its  designee  to  also  use  the  terminal 
for  berthing  of  vessels  and  loading/ 
unloading  cargo. 

R>  OdtT  of  the  Federal  Maritime 
Commlfiion. 
loMphC  PoUdn^ 

Secrvtary 

Dated  Man  h  J   lUHU 
|m  l)(M    n»-SJ'5  Filed  3-7-8»:  B;48  am) 
MXMQ  COOa  STW-Oi-M 


FEDERAL  RESERVE  SYSTEM 

Oo4den  l«l««  Flnandai  HoMnge,  Inc^ 
•t  al^  Formations  of;  Acqutsitions  by, 
and  Margara  of  Bank  HokNng 
Companlaa 

The  ciimpanips  listrd  In  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Molding 
Company  Act  (12  U  S  C.  1842)  and 
S  225  14  of  the  Board  s  Regulation  Y  (12 
CFR  225  14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c|). 


Each  application  U  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
Inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
wntten  presentation  would  not  suffice  in 
heu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  In  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
24,  1989 

A.  Federal  Raearva  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Manetta  Street.  NW..  Atlanta.  Georgia 
30303 

1 .  Golden  Isles  Financial  Holdings. 
Inc.,  Brunswick.  Georgia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
Bank  of  Brunswick,  Brunswick,  Georgia, 
a  de  novo  bank. 

B.  Federal  Reaarve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Hastings  Financial  Corporation, 
Hastings,  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  National 
Bank  of  Hastings,  Hastings,  Michigan. 

2.  Lawrence  L  Osbom  Scholarship 
Trust,  Veedersburg,  Indiana,  to  become 
a  bank  holding  company  by  acquiring 
13.5  percent  of  the  voting  shares  of  The 
Veedersburg  State  Bank.  Veedersburg. 
Indiana. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64196; 

1  First  McKmley  Corporation, 
Denver,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  in  Evanston.  Evanston. 
Wyoming. 

2.  MidAmerican  Corporation. 
Shawnee  Mission.  Kansas;  to  merge 
with  Merchants  Bancorporation.  Inc.. 
Topeka,  Kansas,  and  thereby  directly 
acquire  First  National  Bank  of 
Lawrence.  Lawrence,  Kanscc,  and 
Merchants  National  Bank  of  Topeka, 
Topeka,  Kansas  MidAmencan  seeks  to 
retain  its  permanently  grandfathered 
general  insurance  agency  which  sells 
insurance  in  a  community  of  more  than 
6.000  persons. 


D  Faderal  RaMrva  Bank  of  Dallas  (W. 

Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  City  Bancorp.  Inc.,  Wellington. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  88.67  percent  of 
the  voting  shares  of  Security 
Bancshares.  Inc..  Wellington.  Texas,  and 
thereby  Indirectly  acquire  Security  State 
Bank,  HedJey.  Texas,  and  City  State 
Bank  in  Wellington.  Wellington.  Texas. 

2.  Harvey  Bancorporation,  Inc., 
Dallas,  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Preston  Forum  National 
Bank  of  Dallas.  Dallas.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  Z.  1989. 
Jennifw ).  )oluiM>a, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  86-5378  Filed  3-7-86:  8:45  amj 


J.  Lunsford;  Change  In  Bank 
Control;  AcquMtlon  of  Sharea  of 
Banka  or  Bank  Holding  Compeniea 

The  notificant  listed  below  has 
apphed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
I  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817U)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  22. 1989. 

A.  Federal  Reserve  Bank  of  Kansas 
aty  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Philip  J.  Lunsford,  St.  Simons  Island. 
Georgia,  to  acquire  an  additional  2.12 
percent  thereby  increasing  his  share  to 
26.87  percent;  and  Tom  R.  Lundsford. 
Cleveland,  Oklahoma,  to  acquire  an 
additional  2.07  percent  thereby 
increasing  his  share  to  26.17  percent  of 
the  voting  shares  of  Heritage  Bancorp 
Company.  Cleveland,  Oklahoma,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Cleveland.  Cleveland, 
Oklahoma. 


Board  of  Governors  of  the  Federal  Reserve 

System.  March  2. 1986 

lenaifer  |.  lohnsoo, 

.Associate  Secretary  of  the  Board. 

[FR  Doc  86-5379  Filed  3-7-86:  8:45  am] 
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NCNB  Corp^  et  aL;  Appiteatkxta  To 
Engage  de  Novo  in  Permiaaible 
NonbanUng  Actlvttiea 

The  oomfMnies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(aMl)  of  the  Board's  RegulaHon 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(cK8))  and  {  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  i  225.25  of 
Regulation  Y  as  doaaly  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Bach  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appticatktn  has  been  accepted  for 
procaasing.  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Oie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outwei^  poasible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentaticm  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unleas  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  it  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  24. 1909. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  BosUan.  Jr..  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  NCNB  Corporation,  Charlotte. 
North  Carolina;  to  engage  de  novo 
through  its  subsidiary.  Superior  Life 
Insurance  Company.  Charlotte,  North 


Carolina,  in  underwriting  insurance, 
including  home  mortgage  redemption 
insurance,  that  is  directly  related  to 
extensions  of  credit  by  subsidiaries  of 
NCNB  Corporation  and  its  subsidiaries 
and  which  is  limited  to  ensuring  the 
repayment  of  the  outstanding  balances 
due  on  such  extensions  of  credit  in  the 
event  of  death,  disability,  or  involuntary 
unemployment  of  the  debtor  pursuant  to 
section  225.25(b)(8)  of  the  Boards 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Northern  Trust  Corporation, 
Chicago,  Illinois;  to  engage  de  novo 
through  its  subsidiary.  Northern  Trust 
Company  of  New  York,  New  York,  New 
York,  in  trust  company  activities 
pursuant  to  i  225^(b)(3)  of  the  Board's 
Regulation  Y.  Comments  on  this 
application  must  be  received  by  March 
22,1969. 

2  Star  Financial  Group,  Inc.,  Marion. 
Indiana;  to  engage  de  novo  dirough  its 
subsidiary.  Star  Trust  Company,  Marion. 
Indiana,  in  trust  company  functions 
pursuant  to  S  225.25(b)(3)  of  the  Board's 
Regulation  Y. 

C.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  SL  Louis.  Missouri  63166: 

1.  Grenada  Sunburst  System 
Corporation,  Grenada.  Mississippi;  to 
engage  de  novo  through  its  subaidiary. 
Sunburst  Financial  Services,  he. 
Jackson,  Mississippi,  in  insurance  sales, 
acting  as  insurance  agent  or  broker  in 
offices  in  which  it  is  already  otherwise 
engaged  In  business  with  respect  to  any 
insurance  that  is  directly  related  to  an 
extension  of  credit  pursuant  to 

S  225.25(b](8)(i)  of  the  Board's 
Regulation  Y.  'These  activities  will  be 
conducted  in  the  State  of  Mississippi. 

2.  Heritage  Bancorp  Company, 
Cleveland,  Oklahoma;  to  engage  de 
novo  in  insurance  sales  pursuant  to 
S  225.2S(b)(8)[iii);  and  making  and 
servicing  loans  pursuant  to  S  225.25(b)(1) 
of  the  Board's  Regulation  Y.  The 
insurance  activities  will  be  conducted  in 
Cleveland,  Oklahoma,  and  the  loan 
activities  will  be  conducted  on  a 
nationwide  basis. 

Board  of  Governors  of  the  Federal  Reserve 

System.  March  2, 1986. 

Jennifer  J.  fofansoa 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-5380  Filed  3-7-69;  8:45  am] 
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Southeast  Banking  Corporation,  et  al; 
Acquiattlona  of  Compartiea  Engaged  in 
PannisstMe  Nonbanktng  ActMties 

The  organizations  listed  in  this  notice 
have  apphed  under  {  225.23  (a)(2|  or  (fl 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (a)(2)  or  (f))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  US  C. 
1843(c)(8))  and  8  225.2l"(a)  of  Regulation 
Y  (12  CFR  22S.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  f>ersons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  'Yeasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  March  29. 1989. 

A.  Federal  Reserve  Bank  of  AtlanU 
(Robert  K  Heck,  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta.  Georgia 
30303: 

1.  Southeast  Banking  Corporation. 
Miami,  Florida;  to  acquire  Cobb  Partners 
Financial.  Inc.  Boca  Raton,  Florida,  and 
thereby  engage  in  general  mortgage 
banking  activities,  including  the 
origination,  purchase,  sale  and  servicing 
of  mortgage  loans  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
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South  LaSalle  Street.  Chicago,  Illinoii 

1   Kerndl  Bank  Servufs.  Inc..  l^ntung. 
liivvH,  to  dcquiry  KeiTidt  Bmthers 
Aj^ency  Inc  .  L«nginj<,  Idwa,  and  thereby 
pn^HKe  in  mnurance  sdles  m  small  towns 
purauant  to  S  2;:.'i  2,S(hl(B)(iii);  and 
(ip'THtion  of  an  insurance  aj^ency  ofTice 
in  W'aukon,  lnwa.  piimuant  to 
I  225.251  bl(a)| VI I  of  the  Fkmrd'* 
Regulation  Y 

C  Fad«ral  Re««rve  Bank  of 
MinrMapoUa  (James  M  Lyon.  Vice 
President)  250  Marquette  Avenue. 
MinneHpoiis,  Minnesota  554*0: 

1   W'rthwrst  Corpomlion. 
MmnfBpolis,  .Minnesota,  and  tv\o  of  its 
subsidiarlfs,  NorwesI  Financial 
Services.  Inc  ,  Ues  Moines,  Iowa,  and 
NorwpHt  Financ  uil.  Inc.,  [Jes  Moines. 
low.t.  to  .i(  quiri'  siihstantially  all  of  the 
assets  ami  lirtlnlities  of  ACTTIO.N  Data 
Services,  St   l.nuis.  Missouri,  a  divisinn 
of  Control  U.itj  C.oryioration,  and 
thereby  enna^e  in  pruvidinj<  to  others 
data  proressins  ind  data  trari.Hniission 
•ervii.'.PH,  fai  iliiifs  ImiluiiinK  il<ilrt 
processmK  jibt  il.itj  transniissmn 
hardware,  software,  documentation  or 
operating  personnel),  data  bases,  or 
access  to  six  h  services,  facilities  or  data 
bases  pursuant  to  8  225  25(bir)  of  the 
Board's  RemiLiiion  Y 

B<>ar<l  {)f  ( .uviTTior^  nf  ihp  KfiierHJ  Rest-rve 
SynliTii  VUr.  h  J   l'»»N 
|minif«r  |    |<)hniM>n, 

^■^.«.><   I'.'fS,.,  r,.',;  v  ,<f  the  BtHini 

\\-M  !).>,    ai>.  s.w;  K  if.l  i^7-m.  845  ami 

MLUMQ  con  U10-OI  M 


DCPARTMENT  Of  HEALT>1  ANO 
HUMAN  SERVICES 

Center*  for  Dteeeee  Control 

Change  In  MettKxl  of  Reporting 
Reeutta  of  Sanltatkin  lnapectfc>na  of 
Intematlonai  Cruise  SNpa 

AOINCV:  Centers  for  Disease  Contnjl 
(CIX"),  Public  Health  S*T\ice.  HHS 
*CTK)»i:  Chrtn«e  in  the  method  of 
rep<irfiiix  Ihe  rt'sults  of  sanitation 
inspection  of  mteniational  cruise 
vessels 


•UMMARY:  The  method  of  reporting  the 

results  of  s.iniliition  iiispec  tion  of 
mieniiitional  cruise  vessels  in  the 
biweekly  Summary  of  S.initatU)n 
In«pe(  tions  of  International  Cruise  Ships 
will  be  (hanged  to  include  the  numerical 
score  a(  hieved  by  vessels  dunng  the 
most  rei  enl  s.initation  inspei  tion 
•FFiCTTVi  DAT*:  On  or  about  March  17. 

roe  rueTHan  iNFOftMATraN  co«rrACT: 

l.inda  Anderson,  Chief,  Special 


Programs  Group,  Center  for 
Environmental  Health  and  Injury 
Contrtjl,  CDC.  Atlanta,  Georgia.  30333. 
Telephone  FTS  236-4595,  Commercial: 
(404)  4«8~4595. 
BueeiaawNTAMv  iNroMMA-noN: 

Purpose  and  Background 

A  request  for  public  comment  on  a 
pmposal  to  change  the  method  of 
reporting  the  results  of  sanitation 
inspections  of  international  cruise 
vessels  in  the  biweekly  Summary  of 
Sanitation  Inspections  of  International 
Cruise  Ships  was  published  in  the 
Federal  Register  on  Thursday, 
November  10,  1988  (53  VK  45584). 

DiscuAsion  of  Comments 

The  public  notice  of  the  intent  to 
change  the  method  of  reporting  the 
results  of  the  sanitation  inspections 
provided  for  a  eoday  comment  period. 
During  the  comment  period,  comments 
were  received  from  9  sources,  one  of 
which  was  the  International  Committee 
of  Passenger  Lines  (ICPl.)  representing 
19  separate  cnuse  lines  and  their 
subsidianes  Of  the  9  comments 
received.  4  suppt)rted  the  Department's 
position  and  are  not  addressed  in  this 
n<itice  Discussion  of  the  other 
substantive  comments  and  the 
D^'partment's  response  follows: 

Citmrrifnl:  One  commentor  suggested 
that  it  IS  in  the  obvious  self-interest  of 
the  cruise  ship  industry  to  be  vitally 
interested  in  good  health  on  cruise  ships 
and  to  have  a  major  commitment  to 
providing  a  healthful  cruise  experience. 
The  commentor  stated  that  their 
company  is  totally  committed  to  this 
goal  of  good  health  but  believes  the 
publication  of  numerical  scores  "is  self- 
defeating  tn  that  it  will  lead  to  confusion 
as  to  the  true  state  of  health  conditions 
existing  onboard  cruise  ships." 

Resp<'nse:  The  Department  agrees  that 
If  If  in  the  best  interest  of  the  cruise  ihip 
industry  to  provide  a  healthful  cruise 
experience  The  Department  does  not 
agree  that  publication  of  the  numerical 
scores  achieved  during  sanitation 
inspections  will  lead  to  confusion.  The 
Department  believes  that  problems  with 
the  current  reporting  scheme  will  be 
resolved  by  the  proposed  change  For 
example,  under  the  current  reporting 
method,  ships  which  just  barely  achieve 
a  satisfactory  rating  (eg.  a  score  of 86) 
receive  the  same  rating  as  ships  which 
score  100  Conversely,  ships  which  score 
40  receive  the  same    unsatisfactory 
rating  as  ships  which  score  85.  Since  the 
sanitation  inspection  it  intended  to 
reflect  the  level  of  sanitation  on  board 
the  vessel  at  the  time  of  inspection, 
rvporting  actual  numencal  scores  would 


be  more  indicative  of  the  level  of 
sanitation  on  board  the  vessel  at  the 
time  of  the  inspection  than  the  current 
reporting  of  a  Satisfactory/ 
Unsatisfactory  rating.  This  information 
would  be  most  helpful  to  travel  agents 
and  the  traveling  public  and  would  be 
an  incentive  for  the  vessel  to  achieve 
and  maintain  a  high  level  of  sanitation 
on  board. 

Comment  One  commentor  states 
there  are  a  significant  number  of  vessels 
which  have  maintained  demonstratively 
high  health  standards  with  no  incidents, 
which  have  historically  received  low 
scores  because  of  the  many  problems 
which  have  existed  in  the  past  with  the 
inspection  and  scoring  system.  Despite 
their  excellent  health  records,  these 
vessels  will  be  in  a  position  of  having 
negative  median  scores  reported  for  5 
years  after  the  date  when  an  equitable 
sconng  and  inspection  system  is 
implemented. 

Response:  The  Department  is  not 
aware  of  any  ships  that  meet  the 
descnption  outlined  by  the  commentor. 
The  Department  believes  that  its  sconng 
and  inspection  system  is  equitable. 

Comment:  Another  commentor 
suggested  the  Department  has  often 
failed  to  undertake  followup  inspections 
resulting  in  numerous  incidents  of  ships 
remaining  in  a  "fail  status  for  many 
months  even  years  after  conditions  on 
board  had  been  corrected."  It  would  not 
be  nght  for  ships  with  good  health 
records  to  be  penalized  for  this  past 
failure  to  inspect  promptly  after 
correction.  In  addition,  another 
commentor  states,  to  be  meaningful, 
past  median  scores  should  reflect  the 
fact  that  the  Vessel  Sanitation  Program 
(VSP)  provides  for  semiannual 
Inspections.  Recent  inspection 
summaries  ("green  sheets")  show  that 
up  to  20%  or  more  of  all  ships  have  not 
been  inspected  for  10  months  or  more, 
with  others  not  inspected  since  before 
September  1987. 

Response:  The  Department 
acknowledges  that  during  most  of  1988 
the  Vessel  Sanitation  Program  was  not 
at  full  staff.  The  shortage  of  personnel 
and  scheduling  difTiculties  prevented 
performing  the  number  of  sanitation 
inspections  that  otherwise  would  have 
been  performed.  Additional  staff  has 
been  recruited  for  the  Program  to  enable 
the  Department  to  provide  at  least  two 
inspections  per  year  for  every  ship  that 
regularly  sails  from  a  U.S.  port.  Ships 
unable  to  achieve  a  score  of  at  least  86 
on  a  routine  periodic  inspection  will 
receive  a  reinspection  within  a 
reasonable  time  frame  depending  upon 
ship  schedules  and  receipt  of  the 
"Statement  of  Corrective  Action"  from 


the  ship's  management.  In  the 
scheduling  of  Inspections,  priority  will 
be  given  to  the  first  reinspection  of  those 
vessels  which  were  unable  to  achieve  a 
score  of  at  least  86  during  the  routine 
periodic  inspection.  Since  there  is  a  fee 
for  inspections,  vessels  unable  to 
achieve  a  satisfactory  score  of  at  least 
86  during  a  periodic  sanitation 
inspection  will  receive  only  one 
reinspection  unless  specifically 
requested  in  writing  by  the  owner/ 
operator. 

Comment:  One  commentor  stated  the 
notice  in  the  Federal  Register  states, 
while  there  is  no  evidence  that  a  single 
inspection  score  accurately  predicts  the 
probability  of  outbreak  on  a  particular 
cruise.  "CDC  believes  there  is  evidence 
to  indicate  that  an  outbreak  is  less  likely 
to  occur  on  vessels  achieving  higher 
scores  over  a  period  of  time."  The 
commentor  suggested  that  if  statistics 
are  calculated  ignoring  the  result  of 
those  inspections  made  immediately 
after  a  disease  outbreak  in  a  ship  (which 
public  health  inspectors  have  tended  to 
score  extremely  low),  then  the 
government's  own  data  proves  that  the 
inspection  score  has  no  predictive  value 
in  determining  whether  outbreak  is 
likely  to  occur  or  not. 

Response:  The  Department  believes 
this  comment  is  not  germane  to  the  issue 
of  the  publication  of  a  numerical  score. 
The  Department  has  previously  stated 
that  there  is  no  evidence  that  a  single 
inspection,  indicating  a  low  level  of 
sanitation,  predicts  an  outbreak  of 
diarrheal  disease  on  a  cruise  ship.  Data 
published  by  the  Department  indicate 
that  vessels  that  consistently  achieve 
and  maintain  high  levels  of  sanitation 
have  fewer  outbreaks  of  diarrheal 
disease  than  vessels  with  lower  scores 
The  data  used  by  the  Department  in  the 
analysis  included  only  routine  periodic 
sanitation  inspections.  Reinspections 
and  inspections  conducted  in 
association  with  an  epidemiological 
investigation  of  a  disease  outbreak  were 
specifically  excluded  from  the  data 
analysis. 

Comment:  One  commentor  was  of  the 
opinion  that  "this  proposed  change  is 
less  fair  to  all  concerned  whether  a  ship 
has  been  consistently  passed  and  then 
failed  or  conversely,  consistently  failed 
and  then  passed."  The  commentor 
suggested  that  the  change  be  discussed 
in  "committee  forum"  and  receive  input 
from  the  cruise  lines.  Another 
commentor  suggested  that  the  subject 
should  be  reviewed  by  the  group  of 
experts  when  they  meet  on  January  30, 
1989,  to  review  the  Operations  Manual. 
adopted  in  March  1987,  in  the  context  of 
all  other  aspects  of  the  VSP.  The 


summary  of  inspection  results  as 
proposed  reflects  the  outcome  of 
individual  vessel  inspections  in 
accordance  with  the  Operations  Manual 
and  the  scoring  system  contained 
therein  which  will  also  be  reviewed  by 
the  group. 

Response:  The  Department  believes 
the  publication  of  numerical  scores  is  an 
issue  which  should  be  considered 
separately  from  a  review  of  the  Vessel 
Sanitation  Program  Operations  Manual. 
Publication  of  the  numerical  scores  is 
not  contingent  upon  revision  of  the 
Manual  and  the  scores  would  be 
published  regardless  of  the  system  of 
scoring  used.  The  Department  has 
received  and  considered  input  from 
cruise  lines  and  does  not  agree  that 
additional  review  of  the  matter  is 
required. 

Comment:  One  commentor  supported 
the  proposed  change  and  suggested  that 
reinspection  scores  be  included  in  the 
calculation  of  the  median  score. 

Response:  Since  the  sanitation 
inspection  is  intended  to  reflect  the  level 
of  sanitation  on  board  the  vessel  at  the 
time  of  inspection,  including  the  scores 
achieved  during  reinspection  would  be 
misleading.  Comparison  of  median 
scores  of  vessels  which  had  not  received 
a  reinspection,  for  whatever  reason, 
with  the  median  scores  of  vessels  which 
had  been  reinspected  would  not  be 
equitable.  The  Department  believes  the 
comparison  of  median  scores  achieved 
during  routine  periodic  sanitation 
inspections  provides  the  most  equitable 
method  of  providing  information  relative 
to  the  current  level  of  sanitation  on 
board  at  the  time  of  the  inspection. 

Comment-  One  commentor  suggested 
that,  besides  being  discriminatory, 
publication  of  the  "green  sheets"  is 
misleading.  The  information  on  the 
sheets  may  be  outdated.  Since  partial — 
or  no — credit  is  allowed  for  corrections 
made  during  inspections,  the 
information  may  be  inaccurate  because 
it  may  not  reflect  current  conditions  on 
board  a  ship.  More  importantiy,  the 
information  on  the  sheet  may  conflict 
with  the  inspection  report  that  is 
released  to  the  pubUc.  calling  into 
question  the  credibility  of  the  sheet. 

Response:  The  Summary  of  Sanitation 
Inspections  of  International  Cruise  Ship 
( 'green  sheet")  is  updated  and 
published  every  other  week.  The 
Department  agrees  that  levels  of 
sanitation  could  potentially  vary 
considerably  between  sanitation 
inspections.  However,  the  Department 
believes  that  a  vessel  which 
demonstrates  a  high  level  of  sanitation 
at  the  time  of  the  inspection  will 
generally  maintain  that  level  of 


sanitation  between  inspections.  The 
results  of  the  sanitation  inspection  are  a 
reflection  of  the  current  status  on  board 
the  ship  and  a  reflection  of  the  routine 
procedures  on  board  the  ship  which 
effect  ongoing  levels  of  sanitation  The 
Department  believes  that  the  biweekly 
publication  of  the  results  of  sanitation 
inspections  and  the  Department's  policy 
of  providing  copies  of  the  actual 
sanitation  inspection  reports  are  the 
most  timely  and  cost  effective  methods 
of  providing  information  to  interested 
parties. 

Comment  One  commentor  suggested 
the  text  at  the  bottom  of  the  "green 
sheet"  should  also  be  re\^ewed  by  the 
group  of  experts  at  the  January  30 
meeting.  As  has  been  pointed  out  on 
earlier  occasions,  the  regulatory  tone  of 
the  text  seems  out  of  step  with  the 
voluntary  cooperative  nature  of  the 
program  and  exaggerates  the 
seriousness,  and  frequency,  of  diarrhea 
outbreaks.  In  comments  submitted  to 
CDC  by  the  ICPL  on  February  3. 1987, 
the  recommendation  was  that  the  whole 
text  be  revised  by  deleting  all  but  the 
first  and  last  sentences  as  follows: 

Ail  passenger  cruise  ships  arriving  at 
United  States  ports  arc  inspected  under  the 
voluntary  cooperative  inspecbon  program. 
Ships  are  rated  on  the  following  items  (o 
determine  if  they  meet  CDC  inspection 
standards:  (1)  Water.  (2)  food  preparation 
and  holding.  (3)  potential  contamination  of 
food,  and  (4)  general  cleanliness  storage  and 
repair. 

Response:  The  meeting  referred  to  by 
this  commentor  is  intended  as  an 
opportunity  for  individual  experts  in  a 
variety  of  disciplines  to  provide 
recommendations  to  the  Department 
regarding  the  Vessel  Sanitation  Program 
Operations  Manual.  The  Department 
believes  the  issue  of  the  publication  of 
numencal  scores  or  the  wording  on  the 
"Summary  of  Sanitation  Inspections  of 
International  Cruise  Ships"  is  a  separate 
issue.  Information  included  in  the  legend 
of  the  Summary  provides  recipients  with 
useful  information  which  would  not  be 
apparent  otherwise.  The  Department 
agrees  with  the  suggestion  to  reword  the 
.first  sentence  to  emphasize  the 
voluntary  natiire  of  the  program 

Comment  One  commentor  suggested 
the  Department  place  "an  obsener 
aboard  ship  to  see  what  sanitation  is 
like  during  an  actual  cruise  A  travel 
agent  with  a  checktist  could  easily  attest 
to  the  procedures  being  followed:  this 
could  be  done  without  the  knowledge  of 
the  ship's  personnel  or  crew  " 

Response:  The  Department  believes 
that  it  would  be  inappropriate  to  use 
untrained  observers  to  measure  levels  of 
sanitation  on  board  ships.  Sanitation 
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iii.Hp«H.tiiiria  arc  earned  out  by  highly 
ijualified  sanitanana  and  r«quir« 
kniiwlpdxe  and  ■kills  beyond  the 
•ipMbihty  of  a  caaual  obaerver 

(  iimnwnt  ()n«  commenter  sug](es(ed 
th.»t  the  rvpoflmjj  of  inteatinal  illneaa  b« 
mandalory 

RenponsH  Current  rexulations  (4i  CFR 
""1  21|c|)  i^uire  the  r«portinjl  of 
ilirirrheHl  lUriKaa  by  the  master  of  a  ship 

irrying  13  or  nuire  passengers  prior  to 
eiiienng  a  port  under  the  control  of  the 
United  Staler 

Comment  Ont*  CDnimentiT  stated  his 
organizatiun  does  nut  believe  that  the 
pubhratlon  of  a  b-ytrnr  median  sc4)r«  is 
either  i;onsfnictivB  or  accurate  Kur 
example,  a  ship  which  has  maintained 
consistently  high  stores  fur  many  years 
but  which  may  have  had  one  low  score 
as  a  result  of  a  health  incident  or  on 
(II  count  of  a  virus  or  an  unusual 
operating  condition  will  Tind  itself  suau) 
M)  montha  later  being  shown  with  a  very 
low  median  sctjre  to  no  purpose.  The 
use  of  the  median  in  this  instance  would 
merely  confuse  the  public  s  per;;eption 
lis  to  the  health  standard  which  has 
been  histoncally  maintained  in  the 
vessel  This  confusion  will  last  during 
the  penod  of  fl  months  in  which  the 
particular  low  score  will  be  reported. 
.•Xnolher  commenter  expressed  the  belief 
that  reporting  of  median  scores  from  the 
Old    system  anil  current  scor«s  from 
the  ' modified  '  system  is  not  productive. 
Another  cummenter  stated  the  proposed 
piiblii  atiiin  of  the    .S-year  medinn"  score 
wiiulil  present  problems  The  commenter 
slated    Hr^t  of  all.  as  pnipo^ed  it  would 
include  the  median  results  of 
insperfKins  for  the  years  m&4-T9B9 
durinx  which  two  entirely  different 
«(  oring  systems  were  used   Vessels 
SI  ored  under  the  two  different  systems 
would  le.ui  to  different  fiiuil  si  ores 
which  in  I'lm  would  uffe(  t  the 
p^•lceIlt«^e  of  ships  that  met  staiulards 
or  not  While  the  publication  of  the 
latest  inspei  tion  score  is  a  statement  of 
f,n  t    whu  h  ran  be  documented  by  the 
individ'ial  vessel  inspertmn  rep.irt.  the 
S  year  median  raises  more  quettiiuis 
than  an.Hwers  and  could  lead  to  false 
conclusions 

Another  cnninienier  sii>{x»'''*"'  that 
even  further  ii  in  fusion  wiuUl  he  i  au-tetl 
in  the  minds  if  the  travelinv  [miIiIh   by 
the  p'ii)li(.atuin  of  median  icnr>'H  in 
addition  to  the  muHl  re<  enl  score 
achieved  bv  a  ship  and  siiio<eni>Ml  that 
no  ttatistu  s  should  be  inchideti  other 
than  that  s<  ure  ret  eived  by  the  vessel  in 
Its  moat  recent  examination   Ano'her 
commenter  tielieved  the  >  hange  would 
be  confuting  to  the  publu  if  a  company 
were  to  fli  ()uire  a  ship  |  through  pun  hu.se 
of  the  individual  asset  or  of  a  whole 
comi'anyl  which  had  histoncallv  had 


problems  in  achieving  acceptable  scores 
and  should  the  buyer  immediately  turn 
the  operation  artjund.  It  will  find  itself 
haunted  for  the  next  2'>^  years  by  a 
historical  record  which  is  both  negative 
and  Irrelevant 

Another  commenter  suggested  during 
such  a  long  penod  of  time  vessels 
change  ownership  and  management 
which  can  affect  the  operation  of  the 
vessel  Also,  the  past  record  of  median 
scores,  whether  good,  moderate,  or  low 
does  nut  have  any  beanng  on  the 
sanitabon  cimditions  of  the  veasel 
dunng  time  of  Inspection  or  in  the 
future,  nor  to  the  incidence  of  Illness  as 
documented  by  CDC  and  Industry 
studies.  And  Anally,  one  commenter 
recjjmmended.  if  regular  summary 
reports  are  to  be  continued,  they  include 
only  (a)  the  name  of  the  vessel,  (b)  the 
most  recent  inspection  score,  and  (c)  the 
date  of  the  inspection.  Alternatively,  if  a 
median  score  of  past  loapections  is  to  be 
included,  these  should  include  past 
s<  ores  Roing  back  to  March  1967  only,  at 
which  time  the  new  Operations  Manual 
and  the  inspection  sconng  system 
currently  in  use  were  adopted.  Vessels 
that  change  hands  should  have  only  the 
in.ipection  score  of  the  last  inspectlun 
listed,  with  past  median  scores  added 
for  subsequent  inspections  This 
approarii  would  be  similar  to  that 
proposed  for  new  vessels. 

Response.  After  careful  consideration 
of  the  issues  raised  by  several 
commenters.  the  Department  agrees 
there  exists  the  potential  for  confusion 
that  would  be  counter  productive  to  the 
Department  s  intentions  if  a  S-year 
median  score  were  published  as 
proposed  The  Department  agrees  that  a 
*>  year  median  score  may  not  be 
indicative  of  the  cruise  lines  current 
operations  Changes  of  ownership  of 
vessels,  changes  m  management  of 
vesB*  !s,  and  subsequent  changes  in  on 
board  practices  may  make  a  5  year 
median  a  misleading  indicator  of  current 
levels  of  sanitation  The  Department 
I'i.-s  not  wish  to  penalize  a  vessel  which 
has  a  his'  'ry  of  un.Hatisfactory  ratings 
but.  under  new  manag«'ment,  is  now 
niaking  <*  concentrated  effort  to  improve 
•b>-  level  of  sanitation  on  board 
Pulil,i^lii'n  of  a  Vypar  median  si.ore 
which  included  previous  unsatisfactory 
ratings  could  potenfuilly  reduce  the 
incentive  for  a  vessel  to  maintain  a  high 
level  of  sanitation  as  the  results  of  their 
efforts  would  take  them  years  to  show 
Upon  f.ither  review  of  the  stores  dunng 
the  past  5  years,  the  Department  agrees 
that  only  those  sanitation  inspections 

iindui  led  since  Man:h  1967,  at  which 
time  the  inspection  scoring  system 
I  urrently  in  use  was  adopted,  will  be 
used  in  calnila'mg  a  median  of  scores 


The  Department  will  not  routinely 
publish  the  5- year  median  but  will 
maintain  a  J-year  median  of  scores 
achieved  by  a  vessel  during  routine 
periodic  sanitation  inspections  which 
will  be  available  upon  written  request. 
Therefore,  regular  summary  reports  will 
continue  to  be  published  and  will 
Include  only  the  name  of  the  vessel,  the 
numencal  score  of  the  most  recent 
inspection,  and  the  date  of  inspection. 

Dated   March  1,  1969 
Robarl  L  Foaler, 

Acting  Dirwctor.  OffiOB  o( Program  Support, 

Center*  for  DiM9ome  Control. 

[FR  Doc  aO-OZTS  PUed  S-7-80;  tM  am) 
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Ray  Btchatof  Uvitecfc;  WlUiilmwii 
of  Approval  of  AppMcsttona  lor  AninMl 
FMda  Baaring  or  CofMaMng  a  Naw 

Animal  Drug 

aoCNCY:  Food  and  Drug  Administration. 
ACno«c  Nobce. 

•UMMAirr:  The  Center  for  Vetennary 
Medicine  (CVM).  Food  and  Drug 
Administration  (FDA),  is  withdrawing 
approval  of  all  appbcations  held  by  Ray 
Batchelor  Livestock  for  animal  feeds 
beanng  or  containing  new  animal  drugs. 
This  action  is  being  taken  l)ecauae  the 
firm  failed  to  respond  to  a  nobce  of 
opportunity  for  hearing  proposing  to 
withdraw  approval  of  the  applications. 

EFTtCTTVl  DATC  March  20, 1969. 

Km  FurrHCR  imrmisiation  cosrrAcn 

Philip  J.  Frappaolo.  Center  fol- 
Vetennary  .Medicine  (HFV-240).  Food 
and  Drug  Administration.  5600  Fiahers 
Une.  Rockville.  MD  20857,  301-443- 

SUm-CMCNTANV  WFOMMATIOM:  In  the 
Federal  Register  of  September  29.  1988 

|:i3  FR  .lH(i"-J)  CVM  provided  a  notice  of 
opptirfunity  for  a  beanng  on  a  proposal 
to  withdraw  approval  of  all  the 
applications  held  by  Ray  Batchelor 
Livestock.  P  O  Box  306,  Fjifield.  NC 
2''823  for  the  manufacture  of  animal 
fee  Is  beanng  or  containing  new  animal 
drugs  (medicated  feed  applications). 
Ray  Batchelor  Livestock  holds  the 
following  medicated  feed  applications: 

1  Fl  10-725  for  medicated  feeds 
containing  lincomycin  for  swine  use; 
approved  July  12.  1977 

2  Fl  10-785  for  medicated  feeds 
i.onfaining  melengestrol  acetate  for 
cattle  use.  approved  July  15.  1977. 


3.  Plll-150  for  medicated  feeds 
containing  carbadox  for  swine  use; 
approved  September  2, 1977. 

4.  Flll-178  for  medicated  feed* 
containing  carbadox  and  pyrantel 
tartrate  for  swine  use;  approved 
September  9, 1977. 

5.  Gl 28-373  for  medicated  feeds 
containing  lincomycin  for  swrine  use; 
approved  June  2, 1981. 

The  notice  of  opportunity  for  hearing 
stated  that  CVM  was  proposing  to  issue 
an  order  under  section  512(m)(4)fB)(i) 
and  (ii)  of  the  Federal  Food.  I>ug,  and 
Cosmetic  Act  (21  U.S.C.  3eob(m)(4)(B)(i) 
and  (ii)  withdrawing  approval  of  the 
listed  applications,  and  all  amendments 
and  supplements  thereto,  on  the  grounds 
that  the  applicant  had  refused  to  permit 
access  to  required  records,  and  that  new 
information,  evaluated  together  with  the 
evidence  available  when  the 
applications  were  approved,  showed 
that  the  methods  used  in,  or  the  facilities 
and  controls  used  for,  the 
manufacturing,  processing,  and  packing 
of  such  animal  feeds  were  inadequate  to 
assure  and  preserve  the  identity, 
strength,  quahty,  and  purity  of  the  new 
animal  drug  therein,  and  were  not  made 
adequate  within  a  reasonable  time  after 
receipt  of  written  notice  from  FDA 
specifying  the  matters  complained  of. 
The  firm  was  provided  until  October  31. 
1988,  to  file  a  written  appearance 
requesting  a  hearing  (53  FR  38074  and 
38075).  Ray  Batchelor  Livestock  failed  to 
file  such  an  appearance. 

Under  21  CFR  514.200  Contents  of 
notice  of  opportunity  for  hearing,  the 
failure  of  the  sponsor  to  file  a  written 
appearance  in  answer  to  a  notice  of 
opportunity  for  hearing  constitutes  a 
waiver  of  die  right  to  a  hearing  and  is 
grounds  for  CVM  to  summarily  enter  a 
final  order  withdrawing  approval  of  the 
appbcations. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C.  360(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84). 
and  in  accordance  with  §  514.115 
Withdrawal  of  approval  applications 
(21  CFR  514.115).  notice  is  given  that 
approval  of  FllO-725,  FllO-785,  Flll- 
150.  Fl  11-1 78.  and  G128-373  and  all 
amendments  and  supplements  thereto  is 
hereby  withdrawn,  effective  March  20, 
1989. 

Dated.  February  28. 1889. 
COT^dB.  GuMt. 

Director  Center  for  Veterinary  Medicine. 
(FR  Doc.  •»-S274  Filed  3-7-89:  S:46  mn) 
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(Docket  No.  MF-OOSO] 


ACnON:  Notice. 


Storh 


B.V.;  FMng  of  Food 


AdditWa  PeWon 

AOENCVt  Food  and  Drug  Administration. 
actwn:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Stork  Friesland  EV.  has  filed  a 
petition  proposing  that  the  food  additive 
requlations  be  amended  to  provide  for 
the  safe  use  of  a  polymeric  reaction 
product  of  poly(7V-vinyl-Af-methylamine). 
N,.'V-bi»-(3-aminopropyl}- 
ethylenediamine,  1,3-benzenedicarbonyl 
chloride  and  1.3.5-benzenetricarbonyl 
chloride  as  a  reverse  osmosis  membrane 
intended  for  use  in  contact  with  food. 


FOR  FURTHER  MFORBUTIOM  CONTACT 

Rudolph  Harris,  Center  for  Food  Safety 
and  Appied  Nutrition  (HFF-335).  Food 
and  Dnig  Administration,  200  C  Street 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPPUEMENTARY  INFORMATtON:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  9B4128)  has  been  filed  by 
Stork  Friesland  B.V.,  c/o  Suite  200, 1029 
Vermont  Avenue  NW.,  Washington,  DC 
20G0S-3517,  proposing  that  §  177.2550 
Reverse  osmosis  membranes  (21  CFR 
177.2550)  be  amended  to  provide  for  the 
safe  use  of  a  polymeric  reaction  product 
of  poly(.V-vinyl-7V-methylamine),  NJ^- 
bi8-(3-anunopropyl)-ethyienediamine, 
1.3-benzenedicarbonyl  chloride  and 
1,3,5-benzenetricarbonyl  chloride  as  a 
reverse  osmosis  membrane  intended  for 
use  in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  fmds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  February  27. 1989. 
Richard  |.  Rook, 

A I  ting  Director,  Center  for  Food  Safety  and 
Applied  Sutntion. 

|FR  Doc.  89-5352  Filed  3-7-89:  8:45  am] 
BIUJNO  COOC  41MM)1-«I 


(Dockat  No.  8aO-0122) 

Diamond  Crystal  Salt  Co.;  Withdrawal 
of  GRAS  AfflmMtton  Patltion 

agency:  Food  and  Drug  Administration. 


summary:  TT,e  Food  and  Drug 
.Administration  (FDA)  is  announcing  the 
withdrawal  without  prejudice  of  a 
petition  requesting  that  the  agency 
affirm  that  the  use  of  d-a-  and  dl-a- 
tocopherols  as  inhibitors  of  nitrosamine 
formation  in  dry-cured  bacon  is 
generally  recognized  as  safe  (GRAS). 

FOR  FURTHER  INFORMATIOH  COSfTACT: 

Carl  L  Ciannetta,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administratioa  200  C  St 
SW..  Washington.  DC  20204.  202-426- 
5487. 

SUPPlfMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  10, 1986  151  FR 
12395),  FDA  published  a  notice  that  a 
petition  (GRASP  6G0313)  had  been  filed 
by  Diamond  CrysUl  Salt  Co.,  St  Clair. 
MI  48079-199a  This  petition  asked  that 
the  agency  affirm  that  the  use  of  d-a- 
and  dl-a-  tocopherols  as  inhibitors  of 
nitrosamine  formabon  in  dry-cured 
bacon  is  GRAS. 

On  August  19. 1986,  FDA  asked  the 
firm  for  addibonal  data  to  support  the 
petition.  This  data  has  never  been 
submitted  to  the  agency. 

On  September  9, 1988.  the  agency 
contacted  the  firm  by  telephone  to 
determine  the  firm's  plans  for  the 
petition.  The  firm  advised  the  agency 
that  it  intended  to  withdraw  the  petition 
and  would  send  a  letter  requesting  the 
withdrawal.  However.  30  days  later  the 
agency  had  not  received  a  letter  from 
the  fiTTO  asking  that  its  petitioD  be 
withdrawn. 

Consequently,  on  October  18, 1988. 
FD.^  wrote  the  firm  and  advised  it  that 
because  of  the  firm's  lack  of  action  in 
response  to  the  communications 
between  the  agency  and  the  firm.  FT)A 
was  going  to  publish  a  notice  in  the 
Federal  Register  advising  that  it 
considered  the  pebtion  to  be  withdrawn. 
More  than  60  days  have  passed  since 
that  letter  was  sent  and  the  company 
has  not  voiced  any  objection  to  the 
projected  course  of  action.  Therefore, 
the  agency  is  announcing  that  it 
considers  this  petition  to  be  withdrawn 
by  the  firm  in  accordance  with  21  CFR 
171.7(b). 

Dated:  February  23.  1«H 
Richard ).  Rook, 

A  cting  Director.  Center  for  Food  Safety  and 

Applied  Natntion. 

(FR  Doc.  80-5276  Rled  3-7-8B:  a:45  am} 
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IDocdcl  No.  MM  OOOai 


SoO/Banw  mnd;  Prwnark^t  Appravai 
of  Polyoon^  HOK  (SAafocon  B)  Qm 
Priwabto  Contact  Lans  for  Extended 
Wmt  (CtMT  MKl  Tinted) 

AOCMCr:  Food  and  Drug  Administralion 
action:  Notice 


mjmmamy:  The  Pood  and  Dru^ 

.Aiiministrttion  (FDA)  it  announcing  its 
approval  of  the  supplemental 
application  by  Sola/BamesMind. 
Sunnyvale.  CIA.  for  premarket  approvrtl. 
under  the  Medical  Device  Amendments 
of  197B,  of  the  spherical  POLYGON* 
HUK  (silafocon  Bj  Gas  Permeable 
Contact  Ijjns  for  Extended  Wear  (clear 
and  tinted)  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  PDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
December  21.  19e«.  of  the  approval  of 
the  application. 

DATS:  Petitions  for  adminiatrattve 
review  by  April  7,  19(W 

AOOMCM:  Wntten  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-306).  Food  and  Drug 
Administration.  Rm  4-62,  5600  Fishers 
l.ane.  Rockville.  MD  20857 


pom  FUlrmm  m^ommatkm  costtact 

David  M  Whipple.  Center  for  Devices 
and  Radiological  Health  [\iVZ-Am). 
F(mk1  and  Drug  Administration.  8''57 
Oorgia  Ave  .  Silver  Spring.  MD  20«1() 
301-427-7^M<) 

•urrustUfTAflV  ISSrOWMATKXC  On  Ma> 

r   19Hfl.  Sola/Barnes  Hind.  Sunnyvalu 
CA  »4<)B6-52nO.  submitted  to  CDRH  a 
supplemental  application  for  premarket 
approval  of  the  KILYCON"  HDK 
(iilaforon  B)  V.it»  F*r«amble  Conlarl 
\j-nB  for  Fxtended  Wear  (clear  and 
tinted)  The  sphencal  lens  is  indHated 
for  extended  wear  from  1  to  7  day» 
between  removals  for  cleaning  and 
liisinfecliun  as  recommended  by  the  eye 
(  are  practitioner  The  lens  is  indicated 
for  the  correction  of  visual  acuity  in  not 
aphiikic  p<-rsons  with  nondiseased  eye* 
that  are  myopic  or  hypenipic  The  lens 
may  be  worn  by  persons  who  exhibit 
aHtigmatism  of  4  00  diopters  (D)  or  less 
that  does  not  interfere  with  visual 
aiuity  The  spherical  lens  ranges  in 
powers  fn)m       10.00  D  to   f  10  00  D  and 
IB  to  be  disinfected  using  the  chemical 
lens  care  system  recommended  in  the 
approved  labeling  The  blue  tinted  lens 
contains  the  color  additive  D  *  C  Green 
No  8  in  accordance  with  the  color 
additive  listing  provisions  of  21  CFR 
743206 


On  October  20,  1986.  the  Ophthalmic 
Devices  Panel,  and  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  supplemental 
application  On  December  21.  1988, 
CDRH  approved  the  supplemental 
application  by  a  letter  to  the  applicant 
from  the  Acting  Director  of  the  Office  of 
Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Doc:J(ets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  wntten  request.  Requests  should 
b)«  identified  with  ihe  name  of  the 
device  and  Ihe  docket  number  found  In 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  lal>€ling  is 
available  for  public  Inspection  at 
CDRH— contact  David  M  Whipple 
(HFZ-480),  address  above.  The  labeling 
of  the  POLYGON*  HDK  (silafocon  B) 
Cr«s  Permeable  Contact  Lent  for 
Extended  Wear  (clear  and  tinted)  states 
that  the  lens  is  to  be  used  only  with 
certain  solutions  for  disinfection  and 
other  purposes-  The  restrictive  labeling 
informs  new  users  that  they  must  avoid 
using  certain  products,  such  as  solutions 
intended  for  use  with  hard  contact 
lenses  only 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Act  (21  U.S.C 
3flOe(d|(3))  authonres  any  interested 
person  to  petition,  under  section  515(g) 
of  the  Act  (21  II  S  C.  3aOe(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CVR  Part  12)  of 
VT1.\  s  administrative  practices  and 
pri)(  cdures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
i  10  J,i(h)  (21  CFR  10  33(b))  A  petitioner 
shell]  identify  the  form  of  review 
reijuested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
inform«tion  showing  that  there  is  a 
genuine  and  substantial  issue  of 
miiteri.il  fact  for  resolution  through 
diiniinistrative  review  After  reviewing 
the  petition.  f-T)A  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details 

Petitioners  may.  at  any  time  on  or 
before  Apnl  7,  1960.  file  with  the 


Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  Stat.  554-555,  571  (21 
use.  380e(d),  3eOi(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5  53) 

Dated  March  1.  1969 
Waiter  E.  Gundakar, 

Acting  Deputy  Director.  Center  for  Devices 
and  Radioloftical  Health 
jFR  Doc  8»-5275  Filed  3-7-e»;  845  am) 
■ajjNO  cooc  4i«»-«t-«i 


Pubtlc  HMlth  Sorvto* 

Human  Imnujnodaficianqf  Vims 
Sarvica*  Ptannlng  Program  Qrants 

AOCMCV:  Health  Resources  and  Services 
Administration.  PHS.  DHHS. 

ACTION:  Notice  of  availability  of  funds. 

aunMAWY:  The  Bureau  of  Maternal  and 
Child  Health  and  Resources 
Development  (BMCHRD).  Health 
Resources  and  Services  Administration 
(HRSA).  announces  that  Fiscal  Year 
(FY)  1989  funds  are  available  for  Human 
Immunodeficiency  Virus  (HIV)  Services 
Planning  Program  Grants  to  cities  and 
States  not  affected  by  the  Acquired 
Immune  Deficiency  Syndrome  (AIDS) 
epidemic  to  the  same  extent  as  high 
incidence  cities  A)l  public  and  private 
entities  are  eligible  to  apply,  including 
State  and  local  Governments  and 
nonprofit  and  for  profit  organizations 
capable  of  developing  coordinated  plans 
for  services  for  persons  with  AIDS 
within  designated  cities  and  States. 
These  entities  must  be  able  to 
consolidate  the  information  received 
from  governments,  service  providers, 
community  coalitions,  and  community- 
based  organizations  into  a 
comprehensive  plan  for  a  system-of- 
care  For  statewide  planning,  entities 
must  be  able  to  document  how  they  will 
utilize  the  information  received  from 
major  cities  within  the  State  to  reflect  a 
cooperative  statewide  plan  for  services. 

Eligible  jurisdictions  are  determined 
based  on  the  number  of  AIDS  cases 
reported  by  the  Centers  for  Disease 
Control  as  of  September  12. 1968.  Grant 
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funds  will  be  used  to  support  planning 
activities  for  AIDS  Services  as  outlined 
under  Program  Objectives.  At  the  end  of 
the  one-year  grant  period,  the  grantee 
will  provide  the  HRSA  with  a  copy  of  a 
plan  that  describes  the  planning 
processes  performed  and  identifies  the 
actions,  with  time  frames,  to  be  taken  in 
implementing  the  plan.  Funds  were 
appropriated  by  Public  Law  100-436  for 
this  purpose. 

DATt  To  receive  consideration,  grant 
applications  must  be  received  by  the 
Grants  Management  Officer  by  June  5, 
1989  Applications  shall  be  considered 
as  meeting  the  deadline  if  they  are 
either  (1)  received  on  or  before  the 
deadline  date;  or  (2)  postmarked  on  or 
before  the  deadline  date  and  received  in 
time  for  submission  to  the  review 
committee.  A  legibly  dated  receipt  from 
a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  accepted  as  proof  of  timely 
mailing.  Applications  which  do  not  meet 
the  deadline  will  be  considered  late 
applications  and  will  be  returned  to  the 
applicant. 

FOB  FURTHER  INFORMATION  CONTACT 

Requests  for  technical  or  programmatic 
information  should  be  directed  to  Ms. 
June  Homer,  Acting  Chief,  HiV  Services 
Operations  Branch,  Room  9A-05,  5600 
Fishers  Lane,  Rockville,  Mayland  20857, 
(301  44S-0652).  Grant  applications  (Form 
PHS  5161-1  with  revised  face  sheet  HHS 
Form  424  approved  under  OMB  Number 
0348-0006)  and  additional  information 
regarding  business  administralion  or 
fiscal  issues  related  to  the  awarding  of 
grants  under  this  notice  may  be 
requested  from  Ms.  Glenna  Wilcom, 
Grants  Management  Specialist, 
BMCHRD,  Parklawn  Building,  Room 
llA-18,  5600  Fishers  Lane,  Rockville, 
Maryland  20857  (301  443-1440).  The 
original  and  two  copies  of  the 
application  must  be  submitted  to  Ms. 
Wilcom. 

SUPPI^MCNTARY  INFORMATION: 
Program  Objectives 

The  HIV  Services  Planning  Program 
(HSPP)  is  intended  to  help  States  and 
cities  with  low  prevalence  and 
incidence  of  HTV  infection  to  plan  for 
community-based  systems  of  care  that 
provide  the  spectrum  of  services  needed 
for  people  with  HTV  infection  and  its 
complications,  and  to  provide 
appropriate  alternatives  to  inpatient 
hospital  care.  The  purpose  of  the 
planning  grant  will  be  to  enable  each 
approved  grantee  to: 

(1)  Prepare  a  plan  that  describes  the 
planning  process  and  participants  in  the 


development  and  implementation  of  an 

HTV  system  of  care; 
(2)  Conduct  a  needs/demand 

assessment  for  HTV  prevalence  and 

care- 
ts] Identify  required  health  and  social 

service  needs  based  on  the  needs/ 

demand  assessment; 

(4)  Estimate  the  resources  required  to 
implement  the  system  of  care  and  the 
cost  of  provision  of  identified  services 
and  systems: 

(5)  Develop  a  plan  for  the  optimal 
integration  and  coordination  of 
resources,  emhasizing  a  continuum  of 
care  including  use  of  out-of-hospital 
services  and  case  management  of 
patients;  and 

(6)  Identify  problems  and  proposed 
actions,  including  timeframes  for  the 
resolution  of  the  problems  and  for  the 
provision  of  services  to  HIV  infected 
individuals  in  the  service  area. 

Availability  of  Funds 

Approximately  $3.9  million  is 
available  in  FY  1989  for  the  HSPP 
grants.  Grants  will  be  awarded 
competitively.  The  appUcation  must 
include  a  budget  indicating  how  grant 
funds  would  be  used  over  the  1-year 
budget  and  project  period. 

Eligible  lurisdictions 

Eligible  jurisdictions  are:  (1)  Standard 
Metropolitan  Statistical  Areas  (SMSAs) 
having  between  100  and  400  cases  of 
AIDS  (See  Appendix  A)  as  reported  by 
the  centers  for  Disease  Control  (CDC)  as 
of  September  12, 1988  or  (2)  States 
which  have  more  than  125  AIDS  cases 
statewide  (See  Appendix  B)  as  reported 
by  the  CDC  as  of  September  12. 1988.  An 
application  submitted  on  behalf  of  a 
State  which  contains  one  or  more 
SMSAs  having  400  or  more  cases  of 
AIDS  must  emphasize  statewide 
planning  for  other  than  these  high  AIDS 
prevalence  areas.  When  both  a  State 
and  one  or  more  SMSA's  within  that 
State  are  eligible  jurisdictions,  priority 
will  be  given  to  applications  that 
demonstrate  a  coordinated  approach 
among  all  eligible  jurisdictions. 

Collaboration/Coordination  with  other 
HIV  Programs 

Where  appropriate,  the  HTV  Services 
Planning  Program  grantees  will  be 
expected  to  document  the  participation 
of  other  HTV  program  managers  within 
their  regions,  such  as  the  directors  of  the 
HRSA  AIDS  Service  Demonstration 
Programs;  the  HRSA  Pediatric  AIDS 
Health  Care  Demonstration  Projects;  the 
HRSA  AIDS  Regional  Education  and 
Training  Centers  Program;  the  National 
Institute  on  Drug  Abuse  AIDS 
Community  Outreach  Demonstration 


Projects;  informaUoa  public  education/ 
prevention  and  testing  programs 
supported  by  the  Centers  for  Disease 
Control;  the  AIDS  drug  clinical  trial 
studies  and  other  research  programs 
conducted  by  the  National  Institutes  of 
Health:  the  Community  Health  Centers 
and  Migrant  Health  Centers  supported 
by  HRSA;  the  Robert  Wood  Johnson 
Foundation  AIDS  Health  Services 
Programs:  the  Ford  Foundation  National 
Community  AIDS  Partnership  and  other 
major  foundation-supported  programs; 
State  Health  Departments  or  other 
appropriate  State-level  representatives, 
activities  of  the  Office  of  Minonty 
Health  of  the  Office  of  the  Assistant 
Secretary  for  Health;  community  based 
AIDS  serv  ice  organizations;  and  State 
-Medicaid  Programs. 

Review  and  Evaluation  Criteria 

Applications  for  HSPP  grants  will  be 
reviewed  and  rated  by  an  objective 
review  committee  and  evaludted  on  the 
basis  of  the  following: 

— Applicants  experience  and 
qualifications  to  function  as  the  lead 
agency  in  plarming  for  HIV  services: 

— Applicant's  financial  support  from, 
and  linkages  with,  units  of  State  and  'or 
local  Government  and/or  support  from 
the  private  sector 

— Applicant's  description  of  the 
process  for  inclusion  of  ser\  ice 
providers  and  coalitions  of  service 
providers  to  be  in\ol\ed  in  HIV  services 
planning; 

— The  appropnateness  of 
methodologies  the  project  will  use  in  the 
following  areas:  (1)  Conducting  the 
needs/demand  assessment,  including 
approaches  for  developing  inventories 
of  existing  services  and  case  projection 
rates:  (2)  assessing  knowledge  and 
attitudes  about  the  HIV  epidemic  among 
community  members  and  health 
workers;  and  (3)  identifying  the  health 
care  services  and  planning  resources 
currently  in  place,  including  resources  of 
minority  and  special  interest  groups  and 
of  other  non-Federal  organizations  and 
providers,  and  consideration  of  the 
process  by  which  these  may  be 
integrated  into  a  model  for  care; 

— Evidence  of  support  by,  and  the 
extent  to  which  the  planning  process 
will  incorporate  the  needs  of,  HIV- 
infected  individuals,  minonties. 
providers  and  other  groups  affected  by 
the  epidemic;  and 

— Time  frames  for  implementation  of 
the  planning  process. 

Where  appropriate,  contiguous  cities/ 
States  should  undertake  cooperative 
regional  systems  of  care  in  order  that 
dupUcation  of  services  may  be  avoided. 
More  detailed  information  on  the  review 


8900 
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and  evaluation  critena  may  be  found  m 
the  f{r«nt  application  kit 

TwJuikAl  KmUtmacm  WoduiMips 

The  DtTtanTfi  of  AIDS  Progrmmf  will 
conduct  two  Technical  Awl«t«nce  (T  A  ) 
wc>Hi»hop«  to  respond  to  oua^tiona  from 
potential  applicants.  The  dates  and 
locations  of  the  T  A  worVshops  are  as 
follows: 

1    Wednesday.  Apnl  12,  1988  at  VWO 
Kishers  Lane.  Rockville.  Maryland 

1  Tuesday.  Apnl  25.  1989  at  the  PtfS 
Retponal  Office  in  Denver  Colorado. 
ItWI  Stout  Streel.  Denver.  Coloradti 

Applicants  who  plan  to  attend  one  of 
the  T  A.  workshops  must  confirm  their 
participation,  the  location  of  the 
workshop  they  will  t>e  attending,  and 
the  Qumber  of  individuals  In  their  party 
Confirmation  should  be  made  at  least  2 
wpfki  pnor  to  the  workshop  date  to 
Ms   Janice  Fklmonds.  Parklawn  Fluililin^. 
RiK)m  BA-05.  .VW)  Ftsht-rs  Ijinr 
Ko(.kville.  Maryland  2l«S7   301  443-0O52 
or  44  Mr'45   If  there  are  chan|t«*a  to  the 
above  •i:hf<)iilf'   applicHnts  will  be 
notified  at  the  time  of  confirmation. 

Allowable  Coats 

The  basil  for  dwterminirm  the 
Hllowability  and  alIo<.abdity  of  costs 
(.harneii  to  HiS  frants  is  set  forth  in  45 
CFR  Purl  '4.  Su(.i)..rt  g   and  46  C1-"K 

ytl  Z2  fur  Strtte  and  local  governments. 
Tht-sc  rt-xiiUtions  implement  the  five 
»>'Prtrii'o  •♦"In  of  coat  principles 
presintxtd  for  iffant  recipn^nts.  whu.h 
art-   ( )Mn  ( Jr<  ui,u  .^-^■'  fur  State  and 
lo(  III  i^ovcrnmenls.  OMH  Cirrular  .\  21 
for  in»litiitiiinii  of  hixher  ediiiation.  *S 
I  VX  I'lrt  ''4.  Aptx-nilin  K  for  hospitaii. 
( *MH  (.ircui^r  \   \Z2  for  nonpnifil 
orK'iniialion.*.  and  4^  ( .fH  (Jwipirr  1. 
Subpart  tl  2  for  fur  pmtil  (ctimrnrniHi) 

U'i<  Ul!/«lli):;!l 

()th«»T  \ward  Information 

A  lui  ( i-sMfu:  appih  /111!  imder  this 
noth  f  vs  ,;  iul'iiiil  rejM)rti  m  it  i.onlancj? 
•A.  i"\  'hf  pi    V I  111  ins  of  iht-  ^t-ntrtil 
T'-^  ..  I'Mii*  v*^,i  h  «pt>iy  Liiult-r  45  (.Hi 
I'  I'l  '4.  SuS.p.iM  I    ,111.!  46  t  FH  \iZAi)  fur 
"^'  i'»'  .i:ui  i  )     11  ^'u^  rniiiu'iiti 

Ki»H  utivB  Order  12J'^ 

]h>-  lilV  '..■-%:>  ••»  ('1.i:ir.u!M  l^'igra.'ti 

h.ii  '  •  iTi  >!f'>-;"iirr<-i!  'ii  J)*-  a  [irt'^'.im 
vs  '  ,    h  ;«  ^uNii-rl  to  !hr>  Liru\.lmiin»    if 


Ui'.'  1< 
[ ' ; ' > i<T  1 : :   -1    mi 
t'  i'<.   ]it)    F«  .■' 
St. I  ti't  !h>*  1  •;' 
for  rtn  ;f  w  i!,K 


(  >i  'Irr  1  ,M'J  .  ii!u..Tiii:;>{ 
•n:!.r',',i!  r>".  ■.  w  i  if  y,-  !,T:tl 
•  pi.v;;.-:;'.'.!  !i\   iS  CFK 
i'  i  1.  !•  ( )r  Icr  1  JJ' J  rtliuws 

.T!    ilf  *f"!l;>i   up   M    »>  »tfm 

ippi:   /I'liins  from  wi'hin 
thfir  State*  f>ir  atintiini  e  nnd»r  i  crt.iin 
I  ciif-ij  prni^mmn    V^,f  ipplii  atii  in 
p. II  k  i^e  iirdiT  !hn  rii'ice  will  t  ,mt<iin  a 
listin)^  iif  Statr-*  whii  h  have  iJiimumi  in 


set  up  such  ■  review  process  and  will 
provide  a  point  of  contact  in  the  States 
for  the  review.  ApplicaaU  should 
prtimptly  caotact  their  State  lingle  point 
of  contact  (SPOC)  and  follow  their 
instnicttoa  prior  to  the  suboiiaaiOQ  of  an 
application.  The  SPOC  has  60  days  after 
the  application  deadline  date  to  submit 
Its  review  comments. 

(The  OMB  C«»a»o|  of  Pedersl  Dome»tlc 
Aistatanca  nunbar  of  the  HIV  Servicaa 
PUnning  Progrsm  is  13  lOd  J 

Dale-  Marcfc  Z.  1«« 
lohn  H  Kalso, 
A,  tiriff  AdwmiMUxjtor 

App€ndix  A— Standard  Metropoutan 
STATlSriCAt  Aaeas  (SMSAs)  ELlQieLE 

FOR  Grants  U*«€r  the  hiv  Services 
Pi>Nf«Na  Proqaam 

( '00  (o  400  AIDS  CasMj 
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Appendix  A— Standard  Metropoutan 
Statistical  Areas  (SMSAs)  Eligible 
FOR  Grants  Under  the  HIV  Services 
Planning  Program — Continued 


ClOO  to400MOS 


Standard 


CniM  and  oounoaa   ,  Curwaa- 


Slandarti 


Otna  andoouMaa  '  CtffMla- 

nctudad  n  (h«  IN« 

SMSA  caaas 


T 


OH 


9  Cotuntut,  OH 


1   Afcaoy.  NY. 


2  Kjmux  rx. 


Albany  Cay 

SctmnmctMti  Cay 
Troy  Oty 

Atiany  Couay 
Oraana  C<k«ity 
Ranaaolaar 
County 

SwuoQa  CotvKy 
S(-M«n»  taOy 

Auaan  Ljty    

HmY9  Uxnty 


136 


)    (U-Tnogham,  M_ 


•lyapii'l,  C^ 


ilufH 


W 


'v«rVjt1«,  NC 


^    C^^.M'WMl!!    OH 


Coimy 
riBwigham  Oy 
Btount  i.xxnr|r 

County 

91  Claa  Co«<«y 
Sna«)y  Cotnty 
^»Jkm  ..Ounty 

S»ar<*rwr>.  Cth, 

Dw«uy   ,<i> 

NMtfan  f-  ■«•  '  'ay 

trm  (..Ouray 
NtuQfut  i^xAfty 

C.»innr«  r-^ 
^^^J<  ►  MrtI  ...Jty 

i.\ -■  f      ".'♦y 
uni-i*'"  ,'>.'■!> 

Ra«"ar  C.<x»ny 
Sf"    *jrt  ^ounry 

...JarTont  ».l.<xrify 
►  i*miOon  i.xx*^ty 
i*l«r«ri  C<Ajn»y 

rr 

Boons  County 

CamtOai  County 
>i»n«on  C<xx*y 


22S 


iO« 


10  Ft  My*v  FL 

1 1  M»flort.  CT 


12  HonoMu   HI 

13  In 


104 


103 


119 


16  LSii  »Hgat  ^V 

17  Lo-ig  B'«ncf\ 
NJ 


^8    MwmpfM.  TN 


'4   Jar«»onv*«   FV 


'  5    K«n«ai  CITY 
MO 


IN 
Daartxyn  Coixity 

Qa. stand  CHy 

Cu»atioga  Coia«y 
aaaugaCouf% 
LatoCcxrty 
MaiSnaCourty 

Cotunntius  City 
Daiawara  Coway 
F«r«aUCot««y 
Frwajn  County 
tjdung  County 
Mactson  County 
Ptdiavay  Co(«Ky 
Unnn  C«#»ty 

Capa  Corn  City 

Fort  Mayer  City 
Lsa  Cotntr 

HarttordCHy 

Naw  Bntan  Cty 

MiddMon  CMy 

BnMol  Ctty 
Martlord  Cw*ity 
MvMaaax  County 
Toland  Couray* 

HofwfcAj  Crty  - 
HonoMu  County 

IndMrtapoki  Cay 
Boone  CoLTity 
HaaiAon  County 
Hericoc*  County 
HerxJricks  County 
Jotviaon  Couray 
Manon  Cotray 
Morgan  Couray 
SlW>y  CooTTty 

Jacfc»onvia«  Oty 
Clay  County 
Duw*  Couray 
Nsasaii  Goiaity 
Si  Jonns  County 

MO 

Kansas  City 

CaM  County 

Clay  C/Ounty 

Ja>>so^  C..Ounty 

L»»iry»"tie  C<xjnty 

Plane  County 

Ray  County 
KS 

Jackson  Coixity 

Le«v«r>w<j^h 

C-CXjnty 

Mianr  Coonfy 

Wy»nrtcf»e 

Courwy 
La*  vagits  Ory 

Ciar*  County 


——• 

M<xlmcxJt^ 

CoLTity 

Ocavi  County 

TN 

MaTiphn  Ory 

S»>a»>y  County 

Ttp»or  County 

AR 

Cnnendan 

County 

MS 

m 


?06 


179 


210 
146 


?54 


365 


172 
167 


137 


[100  to  400  AIDS  Cases] 

Standard 

CWes  wx)  counties 

Cumula- 

ftvaiopoMan 

Included  In  the 

ava 

statistical  area 

SMSA 

caaes 

Da  Soto  County 

19  MSwaukaa.  Wl .... 

Mtwaukae  Oty 

MIlWttUKOO 

County 

Ozaukee  County 

Washinglon 

County 

Waukesha 

County 

149 

20  Mmnaapota. 

MN ..»...»... ...» «, 

349 

MN. 

Minnaapoas  Ctty 

St  Paul  Oty 
Anoka  County 
Carver  County 
CNsago  County 
Oi*ola  County 
Hennepin  Cour«y 
Isanti  County 
Ramsey  County 
Scon  County 
Washington 
County 
WnghtCntmty 

Wl 
St  Croix  County 

21.  NashwWa,  TN 

Naahyila  Oty...- 

Cttaathwn 
County 

Davidson  County 
Olckaon  County 
Robertson 
County 
Rulhenord 
County 

Sumner  Coiaity 
WMMmaon 
County 
Wiaon  County 

139 

22  New  Brunswick. 

Hunierdon 

275 

NJ 

County. 

MKMasei  County 
Somerset  County 

254 

Watartxiry  Oty 

MertdanOty 

Now  Hsvon 

County 

24   Norloai.  VA 

James  Oty 

127 

Chesapeaka  Oty 

Hampton  City 

Newport  News  Ctty 

NortolkCity 

Poquoson  City 

PortsrtKxith  city 

SuftokCity 

Virgaas  Beach  City 

WiMimsburg  Oty 

Giouoestar 

County 

York  County 

25  OtUahoma  Oty, 

OtOahomaOty 

119 

0»C 

Canadtan  County 
Oav  stand  County 
Logan  County 
McCtain  Coi»«y 
Oklahoma 
County 

Appendix  A— Standard  Metropolitan 
Statistx:al  Areas  (SMSAs)  Eligible 
FOR  Grants  Under  the  HiV  Services 
Planning  Program— Continued 

[100  to  400  aids  Cases] 


Standard 

CWes  and  counties 

Cumula- 

metropoktan 

inckjded  in  the 

thW 

statisiical  area 

SMSA 

cases 

Pottawatomie 

County 

26.  Orlando.  FL 

Orlando  CHy 

Orange  County 
Oaoeoia  County 
Seminole  Couray 

262 

27  Pittsburgh,  PA 

PWshurgh  Oty 

Beaver  Vtfley  City 

Beaver  County 

AHegtieny  County 

Fayette  Coiaity 

Washington 

County 

Waetmoreiend 

County 

217 

28  Portland.  OR. 

OR   ....„ 

Portland  Oty 

Clackamas 

County 

Multnomah 

County 

Washinginn 

County 

Yen**  County 
WA 
Vancouver  Oty 

Clark  County 

344 

29  Pughkeepsie. 

Poughkaepsw  City  ... 

150 

NY 

[Xjchess  County 

30  Providence,  Rl .... 

Providence  Oty 

Pawtuckel  City 
Woonaocket  City 

Bnstol  County 

KentCmnty 

Providence 

County 

Washington 

County 

165 

31   Raleigh.  NC 

Raleigh  Oty      .     .. 

126 

Durham  City 

Durtwn  County 

Frankin  County 

Orange  County 

Wake  County 

32.  Richmond,  VA 

Richmond  Oty 

Charles  Oty 

Cotoraal  Heights 
Oty 

HopeweMOty 

Petersburg  Oty 

Richmond  Oty 
Chesterfieki 
County 

Onwiddw  County 
Goochland 
County 

Hanover  County 
Henrico  County 
New  Kent  County 
Powtiatan  County 
Prince  George 
County 

125 

33.  Rochester,  NY. ._ 

Rocheater  Oty 

Livingston  County 
Monroe  County 
Ontario  County 
Onewis  County 
Wayne  County 

177 

34.  Sacramento, 

Sacramento  Oty  — 

268 

CA 

Appendix  A— Standard  Metropoutan 
Statistical  Areas  (SMSAs)  Eligible 
FOR  Grants  Under  the  hiv  Services 
Planning  Program — Contnued 

[100  to  400  AIDS  Caaet] 


Standard 

metropolian 

statKbcai  area 


Citie*  and  counties     CunKM 
nduoed  n  the  tve 

Sk«SA  cases 


■ 1 

1                                   * 
El  Dorado  Courty 

Placer  County 

County 

Yoio  County 

35  Salt  L*e  Oty, 

Salt  Lake  Oty 

UT. 

OgdenOty 
Davis  Lake 
Cmrty 
Salt  Lake  County 

Weber  Cotfity 

36  San  Antonio, 

San  AnkxtoOty. ., 

TX 

Bexar  County 
Comal  County 
Guadrikfie 

County 

37.  San  Jose.  CA 

San  Jose  Oty 

Santa  cm 

County 

38.  Santa  Rosa.  CA.. 

Swita  Rosa  City    . 

PetakmaOty 

Sonoma  Cointy 

39  St.  Loub.  M0_... 

MO 

125 


254 


>&S 


202 


2S7 


40  Trenton,  NJ.. 
41.  Tucson,  AZ. 


St  Uxas  Oty 
Frankkn  County 
Jefteraon  County 
Sl  Charles 
County 
SL  Louis  County 

H.  County 
Ckmon  County 
Jersey  County 
Mactson  County 
Monroe  County 
St  Oar  County 

TrenSonOty 

Mercer  County 

Tucaon  Oty 

Pima  County 


i*e 

1*8 


Appendix  B— SUtas  Bisible  for  Grants 
Under  the  HIV  Services  Planning  Program 
(States  With  More  Than  125  AIDS  Caaes) 

1.  Alabama 

2.  Arizona  * 

3.  Arkansas 

4.  California  * 

5.  Colorado  * 

6.  Connecticut 

7.  E)elaware 

8.  Florida  * 

9.  Georgia  * 

10.  Hawaii 

11.  Illinois  • 

12.  Indiana 

13.  Kansas 

14.  Kentucky 

15.  Louisiana  * 

16.  Maryland  • 

17.  Massachusetts  * 

18.  Michigan  * 

19.  Minnesota 

20.  Mississippi 

21.  Missouri 

22.  Nevada 
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23   Now  |«r«ry  ' 
M.  N»w  M*«tco 
a  N«w  York  * 
M  Hor^CMToimim 

r  Ohio 

28  Oklahoma 

2Si  OTBjjon 

JO.  Puuiaylvaiiia  ' 

31  PuOTto  Rico  ' 

32  Rh<Ml«  If  tand 

33  S«iu(h  C;an>lin« 

34  rnnnaatfit 
15    TflKai  " 

m  I  'lah 
J""   VifTjioia 
m  VVaihlnKtnn  * 
Hi  Wisconsin 

'  I'hnta  StaiPf  ara  all)|iM«  for  planning 
grariti.  but  iitu  a  thry  oontein  on«  iir  mora 
SMSAi  havUiH  400  or  nora  caaaa  of  AIDS. 
apiihi  a'icini  mtjil  aaiphaalia  planninji  for 
('ih«r  than  thraw  hijtl  AfDS  pravalBni  e  tmt 
|h"V  Ihti    m-  ^272  nUd  y  :*  -».  B  41  am) 
■KLMO  c«o*  4iao-it^ 


OePARTMEKT  OF  THE  IHTERK5W 

Bur«au  of  Land  Mmtmgmmmnt 

( co-0 1  o-o»--«a30-oi  1 

Craig,  Co4orack>,  AtMaory  Council 


T'lriitf  arui  [intif  April  ^L  IMMH.  a'  10  ■  m 

riuin  BIM  Cnig  Distni  t  Offic  »■  4,S.S 
KmfT»<)n  Strt-et,  Cruix  CiolDrailn 

Status  Op«n  lo  pubJic  mJcn'stcil 

ptrrsiina  mny  mak«  oral  Ktutfincnls  at 
!(>■  M)  ■  m   fl^rtnmarjr  niinutt-s  of  the 
mr«'finK  will  b*f  mHintaincii  in  the 
Ortig  Diftru.t  OtTiiM 

\f(ittt>m  !,<  tm  Cunstderfif: 

1  Klpctioii  uf  Ofho»fr« 

2  Kf(Tv«tir>n  21)00 

3  Weed  {^nntnjl 

4  Dmtni i  Kiprtnun  P!,i« 

C '/!.', ji  /  /'f'rv,  '.'I  r  T  .\f.  '.T  Iti^ttmuUinn: 
Vlary  F*rf>tsU'y  (IrHi^jj  Dutru  t  OfHce. 
455  Hmpmon  Sfrrrf,  Omg.  Colorado 
Hlfl2V112«,  Jtiimr   CWXll  B24  -BJBl 

I  Hif-.l    F^tirMrtry  2«,  1 -JMW 
|«Ty  L  kidd. 

.<*».■<  ;,.'f«r  /).'.•(.',-■.  f  \/,  ;;•.>•.•  ■ 

(HK  t)<H.   ae-,VnS  Kil.>.l   V   '  *•*  «  4.S  am| 

M.i.an  cocja  ui«-j*-ii 


( Lrr-o«M)a-4320- 1 4 1 

Notlc*  of  Grazing  Aitvlaory  Board 
Mavting 

AOaMCr:  Hiirp<i;i  (if  Lariil  Mani»)<fm«"nt 
ACnotC  DiHtMi  t  Cr^r.w^  A.Ivihoty  EkMrd 

auMMMAMY:  I*;.-  Ki(  hfitul  l)iatnt:<  (.raring 
H<iHr(l  will  h'liil  ri  nit'iMirin  oo  .\pnl  4, 
UIMH  Ihe  nii-»*tin«  will  utarl  Ht  W)0  a  m 
m  thw  Dintrii  t  Offh  c    IMI  K^irt  WO  North. 
Kithfifld.  Liitth   The  a^nda  wiJI  be: 


1.  EIi>(:tmn  of  offican 

2.  Discuaotcm  oo  Weed  Day 

X  Pro)ecl  ^uIldlaj|  mod  Oiatnci  fenring 

pn)Kr«m 
4  Henry  Mountain  CRM  update 
5.  Wild  Hor»e  program 

6  Ripaniin  managaiBanl 

7  Wililemt^t  piogrwm  update 

8  Chanfe  of  liventock  clana  and  ntrm 
Hnd  revised  AJ^P** 

9  Klf(.tn>nic  Combat  Test  Capacity 

Intertated  person  may  make  oral 
statpmenti  to  the  Board  between  1  15 
p.m  and  MS  p.m.  or  file  wnllen 
(  unimeni.s  for  the  Ektard't  consideration. 
Anyont-  wuhinfj  tn  make  an  oral 
•  tHtement  must  noftty  the  District 
Manager.  Bureau  of  Liind  Management. 
ISO  ¥m»\  900  North.  RichfV'ld.  L'tah  84701 
(wn  -8HtMl2n).  For  further  information 
( iinlH(  t  Fk-rl  Hart.  Drstnct  Public  Affain 
Spe(.uiliHt  at  the  above  address 

Fr».nirtry  2A.  inea 
|«rry  Goodmaa. 

[VM  l).H    8W-5323  nUd  3-7 ^ae  8  4.5  am| 
MujMQ  cooa  Aitt-oo-a 


Buraau  of  Land  Managamant 

|CA-14eM| 

Raalty  Actlow;£jiChanga  of  PubMc  and 
Prtvata  Larxta,  hryo  arKl  Loa  Anga4aa 
Co4jntia«,CA 

AOCMCV:  Hiirfan  of  Laril  Mctridncment. 

Inlertor 

ACTtOlc  Niitii  e  of  realty  •>  tion. 
e«,(  hiiti>{e  of  pohlic  and  [invale  hindn, 
CA-l4»,,l»< 

■UMMAav:  The  following  public  lands  in 
ln>o  (bounty   CA.  have  bet-n  dftprmincd 
Buitdble  for  ilispoaal  by  exchnnxe  to  the 
City  of  Lf)8  Angeles,  pursuant  to  the 
Nalional  Parks  and  Recxfetion  Art  of 
lWH|4;:Strtt  J501).  a«  •  mended 


Mt   IXabki  MarfalUa 


T    IflS    H    TT.. 
S«H.    J4.  SA  ■«._ 

T   2UH    R  S7K.. 

Sac  1.  I.al  5  . 

Sm:   4.  eWffiS 


Sac   la  WSSW^ii 

Sac  li  Sr»'.N(WM..         RSS\^'-, 

sw  i-.sw  V.  vs  -.sr V.  s>  «.sf  s* 

S -.sW-t  fWi*S^\i.      _      

WWSIH  ..-_ - -_ 


AlTf* 


4(1  HJ 

ano 
an  I) 

iatto 
rT»i9 

ISOO 


Sao  a.  V^%NE^  NWS4.. 
T  nS  .  R  STE.. 
Sac  1   Le«  1.  «WV»WW\fc.  WV%8WH 

Sac  2.  UU  J.  7.  t,  9.  la  11.  li  n. 
SE'-.NFJW.  NHSEV.SWS   ffiViSFV, 

Sat  n  LrXi  4.  i,  a.  T  12.  15  NKV.«rt>'., 
BVUIVtMBH.  K'4WVkrfWV.Nl<4 
S^^WSW*IOmMBVi.  EWSESS 
WS  S-^SEV.  


Aoea 


MOO 


Sac  14  to!  11    F.WNE'«.NW^4 

Cuntainlnf  LTScaa  acraa.  mar*  or  !<••• 


t«0.2S 


41B03 


353  98 
41  32 


In  exchange  the  United  States  will 
acquire  all  or  a  portion  of  private  lands 
owned  by  the  City  of  Los  Angeles  in  Los 
Angeles  County,  CA,  for  inclusion  in  the 
Santa  Monica  Mountains  Natio;.ril 
Recreation  Area.  The  sperific  p< reels  to 
be  acquired  will  be  determined 
following;  final  determination  of  values 
and  will  be  adjusted  to  equalize  the 
value  of  the  public  and  pnvate  land. 

SU^n^XaWMTANV  WFOIU«ATX>W:  The 

purpose  of  this  exchange  is  to  convey 
public  land  which  surrounds  Haiwee 
Reservoir  in  layo  county  to  the  City  of 
Los  Angeles.  The  dty  operates  Haiwee 
Reservoir  as  a  part  of  its  Los  Angeles 
aqueduct  system,  and  ita  acquisition  of 
the  public  land  involved  will  consolidate 
ownership  of  the  reservoir  and  will 
facilitate  the  city's  mana^ment  of  that 
facility 

In  exchaD^,  the  United  States  will 
acquire  interest  in  lands  owned  by  the 
city  within  the  Santa  Monica  Mountains 
National  Recreation  area  in  the  County 
of  Los  Angeles.  These  lands  consist  of 
parcels  in  the  vicinity  of  Upper  Franklin 
Reservoir  Acquisition  of  these  lands  by 
the  L'nited  States  will  facilitate 
management  of  the  recreation  area  by 
the  National  Park  Service. 

Approximately  10  acres  of  pnvate 
land  has  been  offered  by  the  city  The 
value  of  the  interest  offered  in  these 
lands  approximately  equals  the  v;jlue  of 
the  selected  lands.  Determination  of  the 
exact  parcels  of  offered  lands  to  be 
conveyed  to  the  United  States  will  be 
made  after  atxeptance  of  final 
appraisals,  with  the  amount  of  offered 
land  to  be  ad]usted  to  equal  the  value  of 
the  selected  lands 

l^iruis  transferred  out  of  Federal 

ownership  win  be  subject  to  the 
following  reservations- 

1  A  reservation  of  right  of  way  to  the 
United  States  for  ditches  and  canals, 
pursuant  to  the  Act  of  August  30,  1H90 
(43  U  S  C  945). 

2  All  valid  existing  rights  existing  at 
the  time  of  puhhcation  of  this  notue. 
including  but  not  Hm^ted  to  valid  rights 
of  way.  entries,  grants,  leases  and 


locations,  including  Talid  mining  claim 
locations. 

Numerous  mining  claims  of  record 
may  encumber  the  public  lands,  and  are 
not  enumerated  herein  for  the  sake  of 
publication  convenience.  Further 
information  regarding  these  possibly 
vahd  claims  may  be  obtained  by 
contacting  the  office  noted  below.  The 
patent  would  be  issued  subject  to  those 
claims  identified  in  the  patent 
document,  together  with  the  right  of  the 
claimants  to  the  following: 

1.  The  light  to  continue  to  prospect 
for,  mine,  and  remove  locatable 
minerals  subject  to  applicable  laws. 

2.  The  right  of  claimants  to  obtain 
patent,  pursuant  to  applicable  law,  to 
both  the  surface  and  mineral  estates 
within  the  mining  claims  if  valid 
discovery  was  made  prior  to  issuance  of 
the  subject  exchange  patent,  or  to  obtain 
patent  to  the  mineral  estate  only  if  vaUd 
discovery  is  nude  subsequent  to  the 
subject  exchange  patent 

Publicatkin  of  this  notice  in  the 
Federal  Ragistar  segregates  the  public 
lands  from  the  operation  of  the  public 
land  laws  and  the  general  mining  laws, 
but  not  the  mineral  leasing  laws.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  two  years  from  the 
date  of  publication,  whichever  occurs 
first. 
FOR  FURTNDI  MFORMATKM  CONTACT: 

Wesley  T.  Chambers.  California  Desert 
District  (714)  351-6402.  Information 
relating  to  this  action  is  readily 
available  for  review. 
DATES:  For  a  period  on  or  before  April 
24, 1989  Interested  parties  may  submit 
comments  to  the  Bureau  of  Land 
Management  District  Manager. 
California  Desert  District  1M5  Spruce 
Street  Riverside.  CA  92S07.  Objections 
will  be  reviewed  by  the  State  Director. 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of 
objections,  this  action  will  become  the 
final  determination  of  the  Department  of 
the  Interior.  No  transfer  of  public  lands 
will  occur  sooner  than  60  days  ^m  first 
publication  of  this  notice  in  the  Federal 
Register. 
H.  W.  Riwkan, 
Acting  District  Maaagef. 

DaU:  February  2a  1089. 
[KR  Doc.  8e-«283  Filed  3-7-aO;  6:45  am) 
■aiMecooe  «si*-«s-« 


Bureau  of  Land  Management 

(l(>-«4»-0»-4730-U] 

Idaho;  FMng  of  Ptata  of  Survey 

The  plat  of  survey  of  the  following 
described  land,  was  officially  filed  in 


the  Idaho  State  Office,  Bureau  of  Land 
Management  Boise.  Idaho,  effective 
10:00  a.m..  February  27, 1980. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south  and 
east  t>oundaries,  and  subdivisional  lines, 
and  the  subdivision  of  certain  sections, 
T.  11  &.  R.  28  E.,  Boise  Meridian,  Idaho, 
Group  No.  668  was  accepted  February 
21,1989. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Idaho  State  Office,  Bureau  of 
Land  Management  3380  Americana 
Terrace.  Boise,  Idaho.  83706. 
Duane  B.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
February  27, 1989. 
(FR  Doc.  89-8270  Filed  3-7-89;  8:45  am) 

BHJJNQCOOe  43MMM-H 


Natkxtai  Parti  Servtce 

Concession  Contract  Negotiations; 
Barren  Island  Harina,  Inc 

AQENCV:  National  Park  Service.  Interior. 
action:  PubUc  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  extend  a  concession  contract  with 
Barren  Island  Marina.  Inc.,  authorizing  it 
to  continue  to  provide  marina  facilities 
and  services  for  the  public  at  the 
Jamaica  Bay/Breezy  Point  Unit  of 
Gateway  National  Recreation  Area, 
New  York,  for  a  period  of  one  (1)  year 
from  1  January.  1989,  through  December 
31,1989. 

EFFECTIVE  DATE:  April  7,  1989. 
ADDRESS:  Interested  parties  should 
contact  the  Regional  Director.  North 
Atlantic  Region.  Boston,  Massachusetts 
02109  (telephone:  617-665-8864),  for 
information  as  to  the  requirements  of 
the  proposed  contract. 
SUPPLEMENTARY  INFORMATION:  This 
contract  extension  has  been  determined 
to  be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31, 1988, 
and  therefore,  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  960;  16  U.S.C.  20),  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  contract  and  in  the  negotiati(Hi  of  a 
new  contract  as  defined  in  36  CFR  51.5. 


The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  thirtieth 
(30th)  day  following  the  release  dale  of 
this  Public  Notice  to  be  considered  and 
evaluated. 

Dated:  February  10. 1989 
Hertwil  S.  Cables,  Jr., 

Regional  Director  North  A:lanlic  Region 
[FR  Doc.  89-5428  Filed  3-7-89:  8  45  am) 
BILUNQ  coot  4310-7S-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-292] 

Certain  MettKKts  Of  Making 
Csftonated  Carttfy  Products; 
Investigation 

AGENCY:  U.S.  International  Trade 

Commissioa 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
January  31. 1989,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C  1337).  on  behalf  of  General  Foods 
Corporatioa  250  North  Street  White 
Plans.  New  York  10625.  Carbonated 
Candy  Ventures,  1195  Niagara  Street. 
Buffalo.  New  York.  1424a  and  Pop 
Rocks.  Inc..  986  Bedford  Street 
Stamford.  Connecticut  06905.  The 
complaint  was  amended  and 
supplemented  on  February  21. 1989  The 
complaint,  as  amended  and 
supplemented  alleges  violation  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  Slates  after 
importation  of  certain  carbonated  candy 
products  which  infringe  or  art  made  by 
a  process  covered  by:  (1)  Claims  1-9  of 
U.S.  Letters  Patent  3.985.910  and  12| 
claims  1-9  of  U.S.  Letters  Patent 
4.001.457;  and  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  [a)(2)  of  section  337 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  general  exclusion  order  and 
permanent  cease  and  desist  orders 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  pjn.)  in  the  Office  of  the 
Secretary,  \iS.  International  Trade 
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(.iimnussion.  MW  F  Sfr««l.  SW  .  Room 
112.  WrtshinHton.  DC.  HHSIi.  telephon*- 
JJ)^  2.S^'   1W>2  H«*«nnK  impairtHl 
iriilu uiuali  nrr  advmed  thai  informnlion 
on  this  matter  can  b«  obtained  by 
r()nt«i:lmj<  the  {^ommiMion  •  TDI) 
iprniiMHl  on  2»»2  252-1810 

FOM  FUKTXm  MPOHMATXM  COtfTACT 

David  A   (iuth.  Fjiq  .  OffK.*"  of  Unfair 
Impori  InveiitiKMtions.  US  International 
Irade  ( ■.ommismon.  telephone  2112-252- 
IS"* 

AutbtKity 

rhe  authority  for  in«titulion  ol  thm 
tnveatiKation  la  contained  in  section  K)" 
of  the  lanff  Act  of  IKJO.  »»  amt'niled. 
rtiid  iJlO  12  of  the  (^ommifilon  i  Interim 
Kuleii  i)f  Prai  tice  and  Procedure.  52  FK 
\MX^A.  J3057  (Au«  2»,  19B«|, 

Scope  of  lnv«*tifatiaa 

Having  conaidered  th«  complaint,  the 
I!  S  International  Trade  Commission,  on 
Marr.h  1    !«»,  ORDERED  TTIAT— 

(1)  Fhinuanl  to  tubsaction  (b)  of 
section  337  uf  the  TanfT  Act  of  1830.  «s 
amendeil.  an  Investigation  be  Instituted 
to  determine  whether  there  Is  a  violation 
of  fiub!ie<:tion  (a|(l)(B|(ii)  of  section  ^^^' 
in  the  importation  into  the  United 
Slates,  the  sale  for  importation,  or  the 
Male  within  the  United  Slates  after 
importation  of  certain  cartxHiated  candy 
pr(Hlut:ti  alle)(edly  made  by  a  pnx;e«B 

t  overetl  by  daims  l-«  of  U  S  Letters 
Patent  3.««.inO  or  claims  1-8  of  U  S 
l^Mtem  Patent  4.lXn,457,  and  whether 
there  exists  an  industry  in  the  United 
States  AS  rwijuired  by  subsection  (a|(2) 
of  »e<:tion  V37 

(2)  For  the  purpose  of  the  investixation 
»i)  inutiliiteti.  the  followinf)  are  hereby 
nnmed  as  parties  up«)n  whirii  this  notice 
of  invt'ttixHlion  shall  be  served. 

(<i)  The  complainants  are — 
(.eneral  FikhIs  (lorporation.  250  North 

Street,  White  Plains.  New  York  l()ft2.S 
(iarfionated  C^andy  Ventures.  1195 

Niagara  Street,  Buffalo,  New  York 

U2-W1 
Pop  Ko< :ks,  Inc  .  y«fi  Hedfortl  Street. 

Stiimford.  C^innecticut  00905 

|h)  Ihe  respondents  are  the  following 
I  onipanies  allej^ed  to  be  in  violation  of 
section  .137,  and  are  the  parties  upon 
which  the  complaint  shall  be  served 

Zeta  I-Jipacial.  S  A  .  Apartado  140,  Sant 

Hoi  (Han~*lona).  Spain 
C.onfex.  Inc.  167  Avenue  at  the 

Q)mmon.  Shrewsbury.  New  |erse\ 

07702 

(( )  David  A  Guth.  Fjq.,  Office  of 
Unfair  Import  Investigations.  U  S. 
Intematlonsl  Trade  Commission.  500  F 
Street.  SW  .  Suite  401  Washington,  DC 
20436.  shiill  b«  the  CommuMoa 


Investigative  attorney,  party  to  ihis 
investigation,  and 

(3)  For  the  investigation  so  instituted. 
Janet  D  Saxon.  Chief  Administmtive 
l>iw  [udge.  U  S.  IntenuitionaJ  Trade 
(Commission,  shall  designste  the 
prvsiding  administnitive  law  judge 

Responses  to  the  complaint  and  the 
ridfice  of  investigation  must  be 
Nubmitted  by  the  named  respondents  m 
accordance  with  |210.21  of  the 
(Commission  8  Interim  Rules  of  Practice 
and  Procedure.  53  FR  33034.  33057  (Aug 
2».  19B8)  Pursuant  to  11201  16(d)  and 
210  21(a|  of  the  Commission's  rules  (19 
CVH  2(n  16^dl  and  53  FR  33034.  33057 
|.'\uH  29  IWH)).  such  responses  shall  be 
con.iidered  hy  the  Ck)mmisston  if 
re<;eivfd  not  later  than  20  days  after  the 
date  of  service  of  the  complaint 
Fjitensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
xranted  unless  good  cause  therefor  is 
shown 

Fdilure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  m  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
nght  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice  and  to  authonze  the 
H(lmini8frative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
tinil  to  enter  both  an  initial 
determination  and  a  final  determination 
contrtining  such  nndings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 
order  (jr  a  (ease  and  desist  order  or  both 
directed  against  siirii  respondent 

By  order  of  the  Comnussiun. 
KaiuMth  R  Maaoo. 

,V'i  ^> ■'.;,-) 

UHued  MarcJi  1    1960 
hTi  1)..,    HB- 53aH  Filed  3-7-«8  8-45  am] 
•U.LIMO  COO*  fcao  w  ■ 


|lnvMtt9etk>n  No.  U7-TA-2961 

Certain  Cryogenic  UWi  iiikJ  otoiw 
Apparatus  and  Components  TTMrvof; 
Chang*  of  Commteston  Investtgattva 
Attomay 

.Notice  IS  hereby  given  that,  as  of  this 
liate   juan  S  Cockbum.  Esq..  of  the 
Office  of  Unfair  Import  Investigations 
will  be  the  Commission  investigative 
attorney  in  the  above-ated  investigation 
instead  of  Stephen  H.  Sulxer.  Esq 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Fedaral  Raglstar. 


Respectfully  submitted. 
Lynn  1.  LsvIim. 

Director  0*fice of L'nfair lmpc>n 
Invftttif/ations 

Dated  Febr^isry  V.  1986 
(KF  Doc  88-5387  filed  3-7-8fr,  a.4S  am) 
■HXMQ  con 


I  Invwttgatlon  Na  »7-TA-»l  I 
Certain  Insulated  Security  Chests; 


US  International  Trade 
Commission. 

ACnOM:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337 


Notice  is  hereby  given  that  a 
complaint  was  filed  «rith  the  U.S. 
International  Trade  Commission  on 
January  Z5. 1960.  under  section  337  of 
the  Tanff  Act  of  193a  as  amended.  (19 
use  1337).  on  behalf  of  John  D  Brush 
A  Co  .  Inc.,  900  Linden  Avenue, 
Rochester.  New  York  14ft25.  The 
complaint  was  supplemented  on 
February  a.  1989.  The  complaint,  as 
supplemented,  alleges  violations  of 
subsection  (a)(1)(B)  of  section  337  in  the 
importation  into  the  United  Slates,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  Insulated  security  chests  by 
reason  of  (1)  direct  infringement  of 
claims  1  through  7  of  U.S.  Letters  Patent 
4,048.928:  and  (2)  direct  infringement  of 
U  S  Letters  Patent  Des.  289.582;  and  that 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2) 
of  the  section  337 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and.  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders 

AOOMCSSCS:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5  15  p  m  ]  in  the  Office  of  the 
Secretary    US.  International  Trade 
Commission.  500  E.  Street  S.W..  Room 
112.  Washington.  DC  20436,  tHephone 
202-252-1802.  Heanng-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810 

won  FUfrmcR  mpomm-nom  contact 

Juan  Cockbunx  Eaq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-252- 

1572. 


Authority 

The  authority  for  Institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended, 
and  in  210.12  of  the  Commission's 
Interim  Rules  of  Practice  and  Procedure, 
53  FR  33034.  33057  (Aug.  29, 1988), 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
US.  International  Trade  Commission,  on 
February  22. 1989,  ORDERED  THAT— 

(1 )  Pursuant  to  subsection  (b)  of 
spciion  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  \h]  whether  there  is  a 
violation  of  subsection  (bl(l  )(B)  of 
section  337  in  the  importation  into  the 
I'nited  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  insulated  security 
chfl«!<.  by  reason  of  alleged  (1) 
infring'TTKint  of  claims  1,  2.  3.  4.  5,  6  or  7 
of  U.S.  Letters  Patent  4,048,926,  or  (2) 
infringement  of  the  claim  of  U.S.  Letters 
Patent  Des.  289,582,  and  whether  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the  investigation 
80  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served; 

(a)  The  complainant  is — 

John.  D  Bush  &  Co.,  Inc.,  900  Linden 
Avenue,  Rochester,  New  York  14625. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served; 
Scotty's,  5300  North  Recker  Highway. 

P  O.  Box  939.  Winter  Haven.  Florida 
33882. 

Home  Quarters  Warehouse.  2866 
Virginia  Beach  Boulevard,  Virginia 
Beach.  Virginia  23450. 

Center  Manufacturing  Co..  540  Goodrich, 
Believue,  Ohio  44811. 

(c)  Juan  Cockbum.  Esq.,  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission.  500  E. 
Street  SW..  Room  401Q.  Washington. 
DC  20436.  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  {  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure.  53  FR  33034.  33057  (Aug. 
29, 1988).  Pursuant  to  SS  201.16(d)  and 


210.21(a]  of  the  Commission's  Rules  (19 
CFR  201.16(d)  and  53  FR  33034,  33057 
(Aug.  29, 1988)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complamt. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  he 
deemed  to  constitute  a  waiver  of  \he 
right  to  appear  and  contest  the 
aileaations  of  the  complaint  and  this 
notice,  and  to  authonze  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findmgs,  and  may  result 
in  the  issuance  of  a  limited  exclusion 
order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent. 

By  order  of  the  Commission. 

Issued:  February  27, 1989. 
Kenneth  R.  Masoa 
Secretary. 
(FR  Doc.  89-5390  Filed  3-7-89:  8:45  am) 

WUJHG  CODE  7020-03-M 


(InvMtigation  No.  731-TA-429 
(Preilmtnary)] 

Mechanlcat  Transfer  Presses  From 
Japan 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Japan  of  mechanical  transfer 
presses  *  provided  for  in  subheadings 


'  The  record  U  defined  In  t  207.2(h)  of  the 
Commission'!  Roles  of  Practice  and  Procedure  (19 
CFR  207.2(bJ),  ai  amended  by  53  FR  33041  (Auguat 
2a  1968). 

*  For  [mrposet  of  thi<  investigaUon.  the  term 
'Mechanical  transfer  presses"  refer*  to  automatic 
metal-fonaing  macfaine  tools  with  multiple  die 
■taUons  in  which  the  woiipiece  is  moved  from 
nation  to  stabOD  by  a  transfer  mechanism 
■ynchronlzed  with  the  press  action,  whether 
Imported  a*  madiioe*  or  parts  suitable  for  use  soley 
or  principally  with  these  machine*.  These  pressei 
may  be  assembled  or  unaaaembled. 


8462.29.00,  8462.39.00.  8462.49.00. 
8462.99.00,  and  8466.94.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  January  12.  1989.  a  petition  was 
filed  with  the  Corr.mission  and  the 
Department  of  Commerce  by  Verson 
Division  of  Allied  Products  Corp.,  the 
United  Auto  Workers,  and  the  United 
Stee'workers  of  .America  (AFL-CIO- 
CLC)  aileaing  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  matenal  in)ury  by 
reason  of  LTFV  imports  of  mechanical 
transfer  presses  from  Japan. 
Accordingly,  effective  January  12. 1989. 
the  Commission  instituted  preliminary 
antidumping  investigation  No.  731-TA- 
429  (Preliminan  1. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S  International 
Trade  Commission.  Washington.  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  January  25.  1989  (54 
FR  3693).  The  conference  was  held  in 
Washington,  DC.  on  Februan.  3.  1989. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  couobel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretarj-  of  Commerce  on  February  27. 
1989.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2160 
(Febniar\'  1989).  entitled  '.Mechanical 
■Transfer  Presses  from  Japan 
Determination  of  the  Comm:ssion  in 
Investigation  No  731-TA-429 
(Preliminary!  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigation  " 

By  Order  of  the  Commisison. 
Kenneth  R.  Mason. 

Secretary 

Issued:  March  1 1989 
[FR  Doc.  89-5392  Filed  3-7-8©:  8:45  am} 
■■XMOCOOC  7tiaiM»-« 


[tnvastlgstlon  No.  337-TA-261] 

Certain  Recombinant  Eryttiropotetin; 
CommisskMi  Decisk>n  To  Review  the 
Administrattve  Law  Judges'  Final  Initial 
Determination 

AOENCY:  International  Trade 
Commission. 

ACTION:  Notice. 


BEST  COPY  AVAILABLE 


Fwbral 


/  Vol.  54.  No.  44  /  Wedneaday.  March  8,  1969  /  Noticgs 


Federal  Regirter  /  Vol.  54.  No.  44  /  Wednesday.  March  a  1989  /  Notices 9907 


NoUc«  iM  heraby  glvm  that 
the  US.  International  Trade 
CommlaaloD  haa  datennined  to  ravtaw 
tn  ita  antirety  tha  Inittal  dctanninatlon 
(ID)  laaaad  by  tha  admlniatrativa  law 
)udjie  (AL|)  finding  no  violabon  of 
lectKjn  337  of  the  Tanff  Act  of  IflSa  aa 
amended,  in  the  above-captioned 
Inveatigation  The  Commisalon  doe*  not 
request  any  further  briefing  from  the 
partien  at  thu  time  Written  iubmisstoni 
on  the  laauea  of  remedy  the  public 
Interett  and  bonding  may  be  requested 
by  the  Comml»aion  later  In  the 
proceedingj 

Aooecss:  Copies  of  the  presiding  ALfs 
ID  and  all  other  non  confidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(B  45  d  m   to  5  15  p  m  )  in  the  Office  of 
the  Si'crelary,  U  S.  Inltmational  Trade 
Commission,  500  E  Street  SW  , 
WHishin«ton.  DC  20436.  telephone  202- 
2.S2-ltXX) 

rom  futrrHm  mronMATiON  contact: 

lean  [ackson.  Esq.,  Office  of  the  General 
Counsel.  U.S.  Intemalioaal  Trade 
Commission,  telephone  202-252-1104. 
fleanng-impaired  individuals  are 
iidvised  thai  information  on  this  matter 
tan  he  obtained  by  contacting  the 
Commission  s  TUD  terminal  on  202-252- 
1810 

•urrumaMTiMv  mroNMATio**:  On 

February  10,  ItfBtt.  the  Commission 
instituted  an  investigation  to  determine 
whether  there  is  a  violation  of  section 
337  In  the  importation  or  sale  of 
reconihinant  erythropoietin  by  reason  of 
alleH«d  unfair  acts  in  the  importation 
into  Hiui  sale  in  the  United  States  of 
certain  recombinant  erythropoietin 
manufactured  abroad  by  a  procesa 
which,  if  practiced  in  the  United  States, 
would  infringe  claims  2,  4-7,  23-25,  and 
27-29  of  U  S.  Letters  Patent  4.703.008. 
The  Commission  named  Chugai 
Pharmai  eutical  Co  .  Ltd.  of  |apan  and 
(^hus.ii.  USA.  Inc.  of  New  York  City  as 
respondents  During  the  investigation. 
the  Commission  jjrjinted  a  motion  filed 
by  The  Uplohn  Company  of  Kalamazoo. 
Mu  hi^an.  to  intervene  as  a  respondent. 

Notice  of  thu  investigation  was 
published  in  the  FadaraJ  Ragistor  of 
February  10,  1986  (53  PR  3947^»48). 

This  action  is  taken  under  authority  of 
section  337  of  the  Tariff  Act  of  Ift'O  (19 
US  C  1337)  and  sections  210.55  and 
210  56  of  the  Commission's  interim  rules 
(53  FT*  33071  (Aug.  29,  1988)). 


By  ordar  of  th«  Comniaslon. 
Kannalk  R.  I 
Secretary 

laiued  Fsbruary  27. 18 
jFK  Doc  W-Un  PUad  S-7-«;  a:4S  am) 


flnvaMgaBon  Na  S37-TA-2M] 

C«rtaln  Track  Ughttng  System 
Components.  Indudkig  Phigboxee; 

Meeting 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter  will 
commence  at  9fl0  am  on  March  13. 
1989.  In  Covrtroom  A  (Room  100),  US. 
International  Trade  Commission 
Building.  500  E  St.  SW  .  Washington,  DC 
and  the  hearing  will  commence 
immediately  thereafter 

The  Secretary  shall  publish  this  notice 
in  the  Fedorul  Ragiatar. 
|an«4  D.  Saxoo. 
Chief  AdmmiatnUve  Law  fudge 

Issued'  Pebmsry  27,  1980 
(PR  Doc  89-53M  Filed  3-7-88;  ^45  sm| 


linvaattgatlon  Na  S37-TA-2MI 

Certain  Wire  Electrical  Dtectwrge 
Macttining  Apparatua  and  Componenta 
Thereo^.  Invectloatlon 

AOKNCY:  International  Trade 

Commission. 

ACnOM:  Institution  of  investigation 

pursuant  to  19  US  C.  1337. 

SUMHAirr  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  US. 
International  Trade  Commission  on 
lanuary  23.  1989.  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended.  (19 
U  S  C.  1337).  on  behalf  of  Elox 
Corporation.  Griffith  Street.  P  O.  Box 
220.  Davidson.  North  Carolina  28036  and 
AG  fur  IndustrieUe  Elektronik  AGDE. 
Losone  bei  Locarno,  ai-6610  Losone, 
Switzerland  A  supplement  was  filed  on 
February  8,  1989.  The  complaint,  as 
supplemented,  alleges  violation  of 
subsection  (a)(1)(B)  of  section  337  In  the 
Importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  wire  electrical  discharge 
machining  apparatua  and  components 
by  reason  of  alleged  direct  induced,  and 
contributory  infringement  of  claims  1 
and  7-24  of  US.  Letters  Patent  3,928.163; 
and  that  there  exists  an  industry  in  tha 
United  Statea  as  required  by  subsection 
(a)(2)  of  section  337. 

The  complainants  request  that  the 
Commission  Institute  an  investigation 
and.  after  a  full  investigatloa  laaua  • 


permanent  exclusion  order  and 
permanent  cease  axui  deatat  orders. 

Aixmnaaa:  The  complaint  except  for 

any  confidential  information  contained 
therein,  is  availabU  for  Inspection 
during  official  busineas  hour*  (8:45  a.in. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street.  SW.,  Room 
112.  Waahlngtoa  DC  20436.  telephone 
20Z-252-180Z.  Hearlnf-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810. 
PCm  FUMTNDI  aVOHMATKM  CONTACT: 
Gary  M.  Hnath.  Esq.,  OfRce  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1571. 

Authority 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tarlfl  Act  of  193a  as  amended, 
and  tn  section  210.12  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure.  53  FR  33034.  33057 
(Aug.  29,  1988). 

Scope  o(  Inveatigatiaa 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
February  22. 1989,  Ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  Instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(1)(B)  of  section  337  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  or  the  sale 
within  the  United  States  after 
importation  of  certain  wire  electrical 
discharge  machining  apparatus  and 
components  by  reason  of  alleged  direct, 
induced,  or  contributory  infringement  of 
any  of  claims  1  or  7-24  of  U.S.  Letters 
Patent  3,928,163,  and  whether  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  'ihe  purpose  of  the  investigation 
so  insUtuted.  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainants  are — 

Elox  Corporation.  Griffith  Street  P  O. 

Box  220,  Davidson,  North  Carolina 

28036 
AG.  fur  IndustrieUe  Elektronik  AGIE. 

Losone  bei  Locarno,  ai-6616  Losone. 

Switzerland 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  la  to  be  served: 


Sodick  Co..  Ltd.,  1-6-1  Shin- Yokohama, 

Kouhoku-Ku,  Yokohama,  Kanagawa 

222.  lapan 
Sodick  Inc..  2100  Golf  Road.  Suite  350, 

Rolling  Meadows,  Illinois  60008 
KGK  Corporation,  1-6.  Sakuradai  1- 

chome,  Nerima-ku.  Tokyo  176,  Japan 
KGK  International  Corporation,  543  W. 

Algonquin  Road.  Arlington  Heights, 

Illinois  60005 
Manika  Machinery  Co..  Ltd.,  2-28 

Itsukaichi  Midori-cho,  Ibaraki-shi. 

Osaka  567,  Japan 
Maruka  Machinery  Corporation  of 

America,  60  Chapin  Road  Pine  Bit>ok, 

New  Jersey  07058 
Yamazen  Co.,  Ltd.,  3-16,  Itachibori  2- 

chome,  Nishi-ku,  Osaka-shi,  Osaka 

550,  Japan 
Yamazen  USA,  Inc..  1130  E.  Dominguez 

Street  Carson.  California  90746 
Bridgeport  Machines.  Inc..  500  Lindley 

Street  Bridgeport  Connecticut  06606 

(c)  Gary  M.  Hnath,  Esq..  0£Rce  of 
Uiifair  Import  Investigations,  U.S. 
International  Trade  Commissioa  500  E 
Street  SW.,  Room  4011,  Washington,  DC 
20436.  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  iitistituted 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  S  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure.  53  FR  33034,  33057  (Aug. 
29, 1988).  Pursuant  to  sections  201.16(d) 
and  210.21(a)  of  the  Commission's  Rules 
(19  CFR  201.16(d)  and  53  FR  33034,  33057 
(Aug.  29, 1988)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 
order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent 


By  order  of  the  Commission. 

Issued:  February  27, 1988. 
Kennelfa  R.  MaaoD, 
Secretary. 

[FR  Doc  80-5385  Rled  3-7-89;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Bureau  of  Intemattonal  Labor  Affalra 

Partial  Revision  of  the  indigenoua  and 
Tribal  Populations  Convention,  1957 
(Na  107),  International  Labor 
Organization 

aoency:  Department  of  Labor. 

ACTION:  Request  for  comment  from  tribal 

governments. 

summary:  The  Department  of  Labor 
(DOL)  invites  comments  from  tribal 
governments  on  the  appended  proposed 
revision  of  the  International  Labor 
Organization's  (ILO)  Indigenous  and 
Tribal  Populations  Convention,  1957 
(No.  107).  In  preparation  for  the  second 
discussion  of  this  revised  convention  at 
the  upcoming  1989  International  Labor 
Conference,  the  Bureau  of  International 
Labor  Affairs  of  the  Department  of 
Labor,  with  the  assistance  of  the 
relevant  Federal  agencies,  will  prepare  a 
position  paper  on  the  proposed  text 
DATE:  Comments  will  be  accepted 
through  April  7, 1989. 

ADDRESS:  Written  comments  should  be 
directed  to  Marion  F.  Houstoim,  Office 
of  International  Organizations,  Bureau 
of  International  Labor  Affairs,  S-5311. 
U.S.  Department  of  Labor.  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT 

Marion  P.  Houstoun,  Office  of 
International  Organizations.  Bureau  of 
International  Labor  Affairs.  S-5311.  U.S. 
Department  of  Labw.  Washington,  DC 
202ia  telephone  number  (202)  523-6241. 

SUFRLBMNTARV  INFORMATION.  In  June 

1988,  the  annual  Conference  of  the  ILO 
held  the  first  of  two  annual  discussions 
on  the  Partial  Revision  of  the  Indigenous 
and  Tribal  Populations  Convention  (No. 
107),  which  the  Conference  adopted  in 
1957.  The  existing  Convention  deals 
with  a  wide  range  of  issues  such  as 
native  land  rights,  consultation  between 
governments  and  native  peoples  in 
social  and  economic  development  and 
issues  of  employment  vocational 
training,  heaJth  and  education  affecting 
tribal  peoples.  The  Convention  is  being 
revised  because  its  assimilationist  or 
integrationist  approach  to  fundamental 
issues  is  widely  seen  as  inapproprate 
and  outdated.  Ilie  ILO  issued  the  report 
of  the  June  1988  session  of  the 


Conference  Committee  on  Convenbon 
No.  107  and  a  proposed  Convention  text 
based  on  the  results  of  that  meeting  The 
ILO  requested  that  Member  States 
submit  amendments  or  comments  on  the 
proposed  text  The  U.S.  Government 
prepared  and  submitted  comments  to 
the  ILO  after  consulting  with  U.S. 
employers'  and  workers'  organizations, 
as  weU  as  U.S.  indigenous  groups  (see 
DOL  request  for  comments  from  tribal 
governments  in  the  October  28, 198& 
Federal  Register).  The  attached  new  ILO 
draft  of  the  proposed  revised 
convention,  which  wiU  be  considered  at 
the  Jime  1989  session  of  the  Conference, 
incorporates  the  comments  of  Member 
States.  The  Bureau  of  International 
Labor  Affairs  of  the  Department  of 
Labor,  with  the  assistance  of  the 
Departments  of  Interior  and  State,  will 
prepare  the  U.S.  position  paper  on  this 
draft  text  for  the  upcoming  Conference. 
The  Department  of  Labor  invites 
comments  from  tribal  governments  on 
the  proposed  revised  Convenbon.  The 
revised  Convention  is  intended  to  be  a 
broad  statement  of  principles  that  can 
be  adopted  by  many  countries  whose 
indigenous  and  tribal  peoples  face  a 
wide  range  of  circumstances. 

Signed  on  the  2d  day  of  March.  1989. 
Eugene  iC  Lawaoo, 

Deputy  Under  Secretary  for  Internationa} 
Affain.  US.  Department  of  Labor 

Proposed  Text 

The  following  is  the  Enghsh  version  of 
the  proposed  Convention  concerning 
indigenous  and  tribal  peoples  in 
independent  countries  which  is 
submitted  as  a  basis  for  discussion  of 
the  fourth  item  on  the  agenda  of  the  76th 
Session  of  the  Conference. 

Proposed  Convention  Concerning 
Indigenous  and  Tribal  Peoples  in 
Independent  Countries 

The  General  Conference  of  the 
International  Labour  Organization. 

Having  been  convened  at  Geneva  by  the 
Governing  Body  of  the  international 
Labour  Office,  and  having  met  in  its 
76th  Session  on  7  June  1989.  and 

Noting  the  international  standards 
contained  in  the  Indigenous  and 
Tribal  Populations  Convention  and 
Recommendation.  1957,  and 

Recalling  the  terms  of  the  Universal 
Declaration  of  Human  Rights,  the 
International  Covenant  on  Economic 
Social  and  Ciiltural  Rights,  the 
International  Covenant  on  Qvil  and 
Political  Rights,  and  the  many 
international  instruments  on  the 
prevention  of  discrimination,  and 

Considering  that  the  developments 
which  have  taken  place  in 
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intamatiorMl  l«w  suica  1967.  a«  w«iJ 
at  developmaata  In  the  tituatioo  of 
ladi^anoua  and  tribal  peoplaa  in  all 
regioiu  of  th«  world.  tiav«  in«da  it 
appropriate  to  adopt  aew 
international  ataodarda  on  the  lubjact 
with  a  view  to  removing  the 
asatmilationiat  oiientatlon  of  the 
earlier  itandards.  and 

Recogniainj  the  aapirationa  of  theae 
people*  to  exerciae  control  over  their 
own  Inatitutlona.  waya  of  life  and 
economic  development  and  to 
maintain  and  develop  their  idenlitica. 
languages  and  raligiona,  within  the 
framework  of  the  States  in  which  they 
live,  and 

Noting  that  In  many  parls  of  the  wotW 
these  peoples  are  unable  to  en)oy 
their  fundamental  human  rights  to  the 
tame  degree  as  the  rest  of  the 
population  of  the  State  within  which 
they  live,  and  that  thHr  lawa.  valuea. 
CTistoma  and  penpectlves  have  ofl«n 
been  errxled.  and 

Calling  attention  to  the  distinctive 
contnbunons  of  Indigenous  and  tribal 
peoples  to  the  cultural  dlvemity  and 
social  and  ecological  harmony  of 
humankind  and  ro  Intemetional  co- 
opertifiiin  HHil  iirxler^tanding.  nnd 

.Nuiinn  Ihdi  '^^•  fnllowing  pmvigiDiis 
have  h«^ri  frnrnf^  with  the  co 
operHdod  (it  [h«  IJnited  NatKws,  the 
Food  ami  Aj(n<iilruro  Organlaation  of 
the  llniifd  Nrttiona.  the  United 
NHtions  h<lui  Htionul.  S<:iantific  and 
CultufHJ  ( )n(Hiii»«tion  and  the  World 
Health  On»«niiation.  as  well  as  of  th** 
Inter-Amencnn  Indian  Institute  at 
appropnutp  li»vt(la  and  in  their 
respe<:tiv»'  fi»-(.1s.  and  that  it  is 
propoe*«<1  til  ciMinnue  this  ravoperatmn 
In  pmmoimn  urul  securing  the 
applu  Hiiori  iif  these  provisions,  and 

Having  d«>ri.l»«l  upon  the  adoption  of 
certain  pr<i(H>iMila  with  regard  to  the 
partial  rt-vision  of  the  Indtgenoua  and 
Tnbal  Pn(iiiirtniins  (AinvenUon.  1(157 
(No  uri   whK  h  IS  the  fourth  item  on 
the  agenda  of  (he  session,  and 

Having  determined  that  these  proposals 
shall  take  the  form  of  an  intemntional 
Convenrion  r^vimng  the  Indigenous 
and  Tnbni  IVipulatlons  Convention. 

adopts  this  day  of  |une  of  the  year 

one  thousand  nine  hundred  and  elj^ty 
nine  the  foll«-»wmg  Convention,  which 
may  be  cite<1  as  the  hujigenous  and 
Tnbal  Peoples  Convention.  \9t» 

Part  I  Geaaral  Policy 

Articlm  I 

1   This  Convention  applies  to: 
/(;/  tnbal  peoplea  In  Independanl 
countries  whose  social,  cultural  and 
economic  conditlona  diatloguiah  them 


from  other  sectaona  of  the  natkinal 
community,  and  svImm  statua  is 
regulated  wholly  or  partiAily  by  tbalr 
own  customs  or  traditiona  or  by  special 
laws  or  resulatjona; 

fb)  peoples  in  Independent  countries 
who  are  regarded  as  indigenous  on 
account  of  their  deaoent  from  the 
populations  which  Inhabited  the 
country,  or  a  geographical  region  to 
which  the  country  be  tonga,  at  the  time  of 
conquest  or  colonisation  or  the 
eatabliahment  of  praaent  state 
bounderlee  and  who.  irreapectivc  of 
their  legal  status,  retain  some  or  all  of 
their  own  social,  economic,  cultural  and 
political  inHtitutions 

2  Self  identification  as  Indigenous  or 
tnbal  shall  be  rapirded  as  a 
fundamental  criterion  for  determining 
the  groupa  to  which  the  provisions  of 
this  Conrentlon  apply 

3  The  uae  of  the  term  "peoples"  in 
this  Convention  shall  not  be  construed 
as  having  any  implications  as  regards 
the  rights  which  may  attach  to  the  term 
under  other  international  Instruments. 

1.  Coverrunents  shall  have  the 
responsibihty  for  developing,  with  the 
par'u  ipetion  of  the  people*  concerned. 
cu-onlinated  and  systematic  action  to 
protect  the  nghts  of  these  peoples  and  to 
guarantee  respect  for  their  integrity 

2  Such  action  shall  mdude  measures 
for 

luj  Enabling  members  of  these  peoples 
to  beneHt  on  an  equal  footing  from  the 
nghts  and  opportunities  which  national 
laws  and  regulations  grant  to  other 
members  of  the  population. 

fh)  Promoting  the  full  realisation  of 
the  social,  economic  and  cultural  nghts 
of  these  peoples  with  respect  for  their 
8oci.ll  and  cultural  identity,  their 
customs  and  traditions  and  their 
institution*. 

(rl  Assisting  the  members  of  the 
peoples  concerned  to  raise  their 
standard  of  hvtng  to  that  enfoyed  by 
other  members  of  the  national 
community,  in  a  manner  compatible 
with  tiietr  aspirations  and  ways  of  life 

Article  3 

1    Indigenous  and  tribal  people*  shall 
enjoy  the  full  measure  of  human  nghts 
and  fundamental  freedoms  without 
hindrance  or  discmnination. 

Z.  No  form  of  force  or  coeraon  shall 
be  used  in  vtolstion  of  the  human  nghts 
and  fundamental  freedoms  of  the 
peoples  concerned,  including  the  nghts 
contained  m  this  Convention. 

Articlfi 

1.  Special  measures  shall  be  adopted 
as  appropnats  for  safeguarding  the 


peraooa.  institutians,  property,  labour 
and  envtroiuDent  of  the  peoples 
concerned. 

2.  Such  special  measures  shall  not  be 
contrary  to  the  wishes  of  the  peoples 
concerned. 

3.  En)oyment  of  the  general  rl^ts  of 
cibzenship,  without  discrimination,  shall 
not  be  pretudiced  In  any  way  by  such 
special  measures. 

Artich  5 

In  applying  the  provisions  of  this 
CoDvention: 

(a)  The  social,  cultural  and  religious 
values  and  practices  of  these  peoples 
shall  be  recognised  and  protected,  and 
due  account  shall  be  taken  of  the  nature 
of  the  problems  which  face  them  both  as 
groups  and  as  individuals: 

(b)  The  Integnty  of  tlie  values, 
practices  and  msututioos  of  these 
peoples  shall  be  respected. 

(c)  Policies  aimed  at  mitigating  the 
difficulties  experienced  by  these  peoples 
in  adjusting  to  new  cociditions  of  life 
and  work  shall  be  adopted,  with  the 
participation  and  co-operation  of  the 
peoples  affected 

AiiK  It-  fi 

1   In  applying  the  provisions  of  this 
Conventioo,  governments  shall: 

(a)  Consult  the  peoples  concerned. 
through  appropnate  procedures  and  in 
particular  through  their  representative 
institutions,  whenever  consideration  is 
being  given  to  legislative  or 
administrative  measures  which  may 
affect  them  directly; 

(bl  Establish  means  by  which  these 
peoples  may  freely  participate,  to  at 
least  the  same  extent  as  other  sectoni  of 
the  population,  at  ail  levels  of  decision- 
making in  elective  institutions  and 
administrative  and  other  bodies 
responsible  for  policies  and  programmes 
which  may  affect  them  directly: 

(cl  Make  available  to  these  peoples 
opportunities  for  the  foil  development  of 
their  own  institutions  and  initiatives. 
and  m  appropnate  cases  provide  the 
resourres  necessary  for  this  purpose 

2.  The  consultations  earned  out  in 
applicabOD  of  this  Convention  shall  be 
undertaken,  in  good  faith  and  in  a  form 
appropriate  to  the  circumstances,  with 
the  objective  of  achieving  agreement  or 
consent  to  the  proposed  measures. 

Article  7 

1.  The  improvement  of  the  conditions 
of  life  and  work  and  levels  of  health  and 
education  of  the  peoples  concerned, 
with  their  partiapetion  and  co- 
operation, shall  be  a  matter  of  pnority  in 
plans  for  the  overall  economic 
development  of  areas  inhabited  by 


thera.  Special  projects  for  development 
of  the  areas  in  question  shall  also  be  ao 
designed  as  to  promote  such 
improvement. 

2.  The  peoples  concerned  shall  have 
the  right  to  decide  their  own  priorities 
for  the  process  of  development  as  it 
affects  their  lives.  beliefB,  territories, 
institutions  and  spiritual  well-being  and 
to  exercise  control,  to  the  extent 
possible,  over  their  own  economic, 
social  and  cultural  development  In 
addition,  they  shall  be  involved  in  the 
formulation,  implementation  and 
evaluation  of  plans  and  programmes  for 
national  and  regional  development 
which  may  affect  them  directly. 

3.  Coverrunents  shall  ensure  that, 
whenever  appropriate,  studies  are 
carried  out  in  co-operation  with  the 
peoples  concerned,  to  assess  the  social, 
spiritual,  cultural  and  environmental 
impact  on  them  of  planned  development 
activities. 

4.  Governments  shall  take  measures, 
in  co-operation  with  the  peoples 
concerned,  to  protect  and  preserve  the 
environment  of  the  territories  they 
inhabit. 

Article  8 

1.  In  the  application  of  national  laws 
and  regulations  to  the  peoples 
concerned,  due  regard  shall  be  had  to 
their  customs  or  customary  laws. 

2.  These  peoples  shall  have  the  right 
to  retain  their  own  customs  and 
institutions,  where  these  are  not 
incompatible  with  fundamental  rights 
defined  by  the  national  legal  system  or 
with  intemabonally  recognised  human 
rights.  Procedures  shall  be  established, 
whenever  necessary,  to  resolve  conflicts 
which  may  arise  in  the  application  of 
thia  principle. 

3.  The  application  of  paragraphs  1  and 
2  of  this  Article  shall  not  prevent 
members  of  these  peoples  from 
exercising  the  nghts  granted  to  all 
citizens  and  from  assuming  the 
corresponding  duties. 

Article  9 

1.  To  the  extent  compatible  with  the 
national  legal  system  and 
internationally  retrognised  human  rights, 
the  use  of  methods  customarily 
practised  by  the  peoples  concerned  for 
dealing  with  offences  committed  by 
their  members  shall  be  respected. 

2.  The  customs  of  these  peoples  in 
regard  to  penal  matters  shall  be  taken 
into  consideration  by  the  authorities  and 
courts  dealing  virith  such  cases. 

Artich  10 

1.  In  Imposing  penalties  laid  down  by 
general  law  on  members  of  these 
peoples  account  shall  be  taken  of  their 


economic,  social  and  cultural 
charact«istics. 

2.  Preference  shall  be  given  to 
methods  of  punishment  other  than 
confinement  in  prison. 

Article  11 

The  exaction  from  members  of  the 
peoples  concerned  of  compulsory 
personal  services  in  any  form,  whether 
paid  or  unpaid,  shall  be  prohibited  and 
punishable  by  law,  except  in  cases 
prescribed  by  law  for  all  citizens. 

Article  12 

The  peoples  concerned  shall  be 
safeguarded  against  the  abuse  of  their 
rights  and  shall  be  able  to  take  legal 
proceedings,  either  individually  or 
through  their  representative  bodies,  for 
the  effective  protection  of  these  rights. 
Measures  shall  be  taken  to  ensure  that 
members  of  these  peoples  can 
understand  and  be  understood  in  legal 
proceedings,  where  necessary  through 
the  provision  of  interpretation  or  by 
other  effective  means. 

Part  n.  Land 

Article  13 

In  applying  the  provisions  of  this  Part 
of  the  Convention  governments  shall 
have  due  regard  to  the  special 
importance  for  the  cultures  of  the 
peoples  concerned  of  their  relationship 
with  the  lands  and  territories  they 
occupy,  and  in  particular  the  collective 
aspects  of  this  relationship. 

Article  14 

1.  The  rights  of  ownership  and 
possession  of  the  peoples  concerned 
over  the  lands  which  they  traditionally 
occupy  shall  be  recognised. 

2.  Governments  shall  take  steps  as 
necessary  to  identify  the  lands  which 
the  people  concerned  traditionally 
occupy,  and  to  guarantee  effective 
protection  of  their  rights  of  ownership 
and  possession. 

3.  Where  appropriate,  measures  shall 
be  taken  to  safeguard  the  right  of  the 
peoples  concerned  to  use  lands  not 
exclusively  occupied  by  them,  but  to 
which  they  have  traditionally  had 
access  for  their  subsistence  activities. 
Particular  attention  shall  be  paid  to  the 
situation  of  nomadic  peoples  and 
shifting  cultivators  in  this  respect. 

4.  Adequate  procedures  shall  be 
established  within  the  national  legal 
system  to  resolve  land  claims  by  Uie 
peoples  concerned,  including  claims 
arising  under  treaties. 

Article  15 

1.  The  rights  of  the  peoples  concerned 
to  the  surface  resources  pertaining  to 
their  lands  and  territories,  including 


flora  and  fauna,  waters  and  sea-ice 
shall  be  specially  safeguarded.  These 
rights  include  the  right  of  theae  peoples 
to  participate  in  the  management  and 
conservation  of  these  resources. 

2.  Governments  shall  estabhsh  or 
maintain  procedures,  in  accordance  with 
Article  6  of  this  Convention,  through 
which  they  shall  seek  to  obtain  the 
agreement  of  these  peoples  before 
undertaking  or  permitting  any 
programmes  for  the  explorabon  or 
exploitation  of  mineral  and  other  sub- 
surface resources  pertaining  to  their 
lands  and  territones.  The  peoples 
concerned  shall  wherever  piossible 
participate  in  the  benefits  of  such 
activities,  and  shall  receive  fair 
compensation  for  any  such  activities 
undertaken  within  their  territories. 

Article  16 

1.  Subject  to  the  following  paragraphs 
of  this  Article,  the  peoples  concerned 
shall  not  be  removed  from  the  lands  and 
territories  which  they  occuny. 

2.  Where  the  removal  of  these  peoples 
is  considered  necessary  as  an 
exceptional  measure,  such  removals 
shall  take  place  only  with  their  free  and 
informed  consent  Where  their  consent 
cannot  be  obtained  such  removal  shall 
take  place  only  following  appropriate 
procedures  established  by  national  laws 
and  regulations,  including  public 
inquiries  where  appropriate,  which 
provide  the  opportunity  for  effective 
representation  of  the  peoples  concerned. 

3.  In  such  exceptional  cases  of 
removal  these  peoples  shall  be  provided 
with  lands  of  quality  and  legal  status  at 
least  equal  to  that  of  the  lands 
previously  occupied  by  them,  suitable  to 
provide  for  their  present  needs  and 
future  development.  Where  the  peoples 
concerned  express  a  preference  for 
compensation  in  money  or  in  kind,  they 
shall  be  so  compensated  under 
appropriate  guarantees. 

4.  Whenever  possible,  these  peoples 
shall  have  the  right  to  return  to  their 
traditional  lands  and  territories,  as  soon 
as  the  grounds  for  removal  cease  to 
exist 

5.  Persons  thus  removed  shall  be  fully 
compensated  for  any  resulting  loss  or 
injury. 

Article  17 

1.  Procedures  estabbshed  by  the 
peoples  concerned  for  the  transmission 
of  land  rights  among  members  of  these 
peoples  shall  be  respected. 

2.  The  peoples  concerned  shall  be 
consulted  whenever  considerabon  is 
being  given  to  their  capacity  to  alienate 
their  lands  or  otherwise  transmit  their 
rights  outside  their  own  commimity. 
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3  Person*  who  are  not  memb<«rt  of 
thp»e  peoples  shall  be  prevented  from 
taking)  advantage  of  their  customi  or  of 
iHck  of  understanding  of  the  laws  on  the 
part  of  thfir  members  to  secure  the 
ownership,  p<:)8session  or  use  of  land 
belonging  lo  them 

Article  18 

Adequate  penalties  shall  be 
established  by  law  for  unauthonsed 
intrusion  upon,  or  use  of.  the  lands  of 
the  peoples  f:oni;emed,  and  governments 
shall  take  measures  to  prevent  such 
offences. 

Article  19 

National  agrarian  programmes  shall 
secure  to  the  peoples  concerned 
treatment  equivalent  to  that  accorded  to 
other  sectors  of  the  population  with 
regard  to 

(al  The  provision  of  more  land  for 
these  peoples  when  they  have  not  the 
area  necessary  for  providing  the 
essentials  of  a  normal  existence,  or  for 
any  possible  increase  in  their  numbers; 

(hi  The  provision  of  the  means 
required  to  promote  the  development  of 
the  lands  which  these  peoples  already 
possess 

Part  III  Recruitment  and  Conditions  of 

KmploymenI 

Artie  If  M 

1   Governments  shall,  within  the 
framework  of  national  laws  and 
regulations,  and  in  co-operation  with  the 
peoples  concerned,  adopt  special 
measures  to  ensure  the  effective 
protection  with  regard  lo  recruitment 
and  conditions  of  employment  of 
workers  b«'longing  to  these  peoples,  to 
ihe  extent  that  they  are  not  effectively 
protected  by  laws  applicable  lo  workers 
m  general 

Z  (iovemments  shall  do  everything 
possible  to  prevent  any  discrimination 
between  workers  belonging  to  the 
peoples  concerned  and  other  workers,  in 
particular  as  regards 

liij  Admission  to  employment, 
including  skilled  employment,  as  well  as 
riPdsures  for  promotion  and 
advancement. 

(bj  Equal  remuneration  for  work  of 
equal  value: 

(c)  Medii'.al  and  social  assistance, 
occupational  safety  and  health,  all 
Hocial  security  benefits  and  any  other 
nccupaiionally  related  benefits,  and 
housing; 

id)  The  nghl  of  association  and 
freedom  for  all  lawful  trade  union 
activities,  and  the  nghl  to  conclude 
{  olleclive  agreements  with  employers  or 
employers'  organisations 

3.  The  measures  taken  shall  Include 
measures  lo  ensure: 


(al  That  workers  belonging  to  the 
peoples  concerned,  including  seasonal, 
casual  and  migrant  workers  In 
agricultural  and  other  employment,  as 
well  as  those  employed  by  labour 
contractors,  enjoy  the  protection 
afforded  by  national  law  and  practice  to 
other  such  worker*  in  the  same  sectors, 
and  that  are  fully  Informed  of  their 
rights  under  labour  legislation  and  of  the 
means  of  redress  available  to  them; 

lb)  That  workers  belonging  to  these 
peoples  are  not  subjected  to  working 
conditions  hazardous  to  their  health,  in 
particular  through  exposure  to 
pesi.cides  or  other  toxic  substances; 

Id  That  workers  belonging  to  these 
peoples  are  not  subjected  to  coercive 
recjTiitment  systems,  including  bonded 
labour  and  other  forms  of  debt 
servitude; 

(d)  That  workers  belonging  to  these 
peoples  enjoy  equal  opportunities  and 
equal  treatment  in  employment  for  men 
and  women,  and  protection  from  sexual 
harassment 

4  Particular  attention  shall  be  paid  to 
the  establishment  of  adquate  labour 
inspection  services  in  areas  where 
workers  belonging  to  the  peoples 
concerned  undertake  wage  employment. 
in  order  to  ensure  compliance  with  the 
provisions  of  this  Part  of  this 
Convention 

Part  IV  Vocational  Training, 
flandicrafts  and  Rural  Industries 

Article  21 

Members  of  the  peoples  concerned 
shall  enjoy  opportunities  at  least  equal 
to  those  of  other  citizens  in  respect  of 
v(K,ational  training  measures. 

Article  22 

1  Measures  shall  be  taken  to  promote 
the  voluntary  participation  of  members 
of  the  peoples  concerned  in  vocational 
training  programmes  of  general 
application. 

Z.  Whenever  existing  programmes  of 
vocational  training  of  general 
application  do  not  meet  the  special 
needs  of  the  peoples  concerned, 
governments  shall,  with  the 
participation  of  these  peoples,  ensure 
the  provision  of  special  training 
programmes  and  facilities. 

3  Any  special  training  programmes 
shall  be  based  on  the  economic 
environment  social  and  cultural 
conditions  and  practical  needs  of  the 
peoples  concerned.  Any  studies  made  in 
this  connection  shall  be  carried  out  in 
co-operation  with  these  peoples,  who 
shall  be  consulted  on  the  organisation 
and  operation  of  such  programmes. 
Where  feasible,  these  peoples  shall 
progressively  assume  responsibility  for 


the  organisation  and  operation  of  such 
special  training  programmes,  if  they  so 
decide. 

Article  23 

1.  Handicrafts,  rural  and  community- 
based  industries,  and  subsistence 
economy  and  traditional  activities  of  the 
peoples  concerned,  such  as  hunting, 
Tishing.  trapping  and  gathering,  shall  be 
recognised  as  important  factors  in  the 
maintenance  of  their  cultures  and  in 
their  economic  self-reliance  and 
development  Govemmentj  shall,  with 
the  participation  of  these  peoples  and 
whenever  appropriate,  ensure  that  these 
activities  are  strengthened  and 
promoted. 

2.  Upon  the  request  of  the  peoples 
concerned,  appropriate  technical  and 
Tinancial  assistance  shall  be  provided 
wherever  possible,  taking  into  account 
the  traditional  technologies  and  cultural 
characteristics  of  these  peoples,  as  well 
as  the  importance  of  sustainable  and 
equitable  development 

Part  V.  Social  Security  and  Health 

Article  24 

Social  security  schemes  shall  be 
extended  progressively  lo  cover  the 
peoples  concerned,  and  applied  without 
discrimination  against  them. 

Article  25 

1.  Governments  shall  ensure  that 
adequate  health  services  are  made 
available  to  the  peoples  concerned,  or 
shall  provide  them  with  resources  to 
allow  them  to  design  and  deliver  such 
services  under  their  own  responsibility 
and  control,  so  that  they  may  enjoy  the 
highest  attainable  standard  of  physical 
and  mental  health. 

2.  Health  services  shall,  to  the  extent 
possible,  be  community-based.  These 
services  shall  be  planned  and 
administered  in  co-operation  with  the 
peoples  concerned  and  take  into 
account  their  economic,  geographic, 
social  and  cultural  conditions  as  well  as 
their  traditional  preventive  care,  healing 
practices  and  medicines. 

3.  The  health  care  system  shall  give 
preference  to  the  training  and 
employment  of  local  conmiunity  health 
workers,  and  focus  on  primary  health 
care  while  maintinlng  strong  links  with 
other  levels  of  health  care  services. 

4.  The  provision  of  such  health 
services  shall  be  co-ordinated  with  other 
social,  economic  and  cultural  measures 
in  the  country. 


Pari  VI.  Education  and  Means  of 
Communicabon 

Article  26 

Measures  shall  be  taken  to  ensure 
that  members  of  the  peoples  coocemed 
have  the  opportunity  to  acquire 
education  at  all  levels  on  at  least  an 
equal  footing  with  the  rest  of  the 
national  community. 

Article  27 

1.  Education  programmes  and  services 
for  the  peoples  concerned  shall  be 
developed  and  implemented  in  co- 
operation with  them  to  address  their 
special  needs,  and  shall  incorporate 
their  histories,  their  knowledge  and 
technologies,  their  value  systems  and 
their  further  social,  economic  and 
cultural  aspirations. 

2.  The  competent  authority  shall 
ensure  the  training  of  members  of  these 
peoples  and  their  involvement  in  the 
formulation  and  implementation  of 
education  programmes,  with  a  view  to 
the  progressive  transfer  of  responsibility 
for  the  conduct  of  these  programmes  to 
these  peoples  as  appropriate. 

3.  In  addition,  governments  shall 
recognise  the  right  of  these  peoples  to 
establish  their  own  educational 
institutions  and  facilities,  provided  that 
such  institutions  meet  minimum 
standards  established  by  the  competent 
authority  in  consultation  with  these 
peoples.  Appropriate  resources  shall  be 
provided  for  this  purpose. 

Article  28 

1.  Children  belonging  to  the  peoples 
concerned  shall,  wherever  practicable, 
be  taught  to  read  and  write  in  their  ovkrn 
indigenous  language  or  in  the  language 
most  commonly  used  by  the  group  to 
which  they  belong.  When  this  is  not 
practicable,  the  competent  authorities 
shall  undertake  consultations  with  these 
peoples  with  a  view  to  the  adoption  of 
measures  to  achieve  this  objective. 

2.  Adequate  measures  shall  be  taken 
to  ensure  that  these  peoples  have  the 
opportunity  to  attain  fluency  in  the 
national  language  or  in  one  of  the 
official  languages  of  the  country. 

3  Measures  shall  be  taken  to  preserve 
and  promote  the  development  and 
practice  of  the  indigenous  languages  of 
the  peoples  concerned. 

Article  29 

The  imparting  of  general  knowledge 
and  skills  that  will  help  children 
belonging  to  the  peoples  concerned  to 
participate  fully  and  on  an  equal  footing 
in  their  own  community  and  in  the 
national  community  shall  be  an  aim  of 
education  for  these  peoples. 


Article  30 

1.  Governments  shall  adopt  measures 
appropriate  to  the  traditions  and 
cultures  of  the  peoples  concerned,  to 
make  known  to  them  their  rights  and 
duties,  especially  in  regard  to  labour, 
economic  opportunities,  education  and 
health  matters,  social  welfare  and  their 
rights  deriving  from  this  Convention. 

2.  If  necessary,  this  shall  be  done  by 
means  of  written  translations  and 
through  the  use  of  mass  ccmmiunications 
in  the  languages  of  these  peoples. 

Article  31 

Educational  measures  shall  be  taken 
among  all  sections  of  the  national 
community,  and  particularly  among 
ftose  that  are  in  most  direct  contact 
with  the  peoples  concerned,  with  the 
object  of  eliminating  pretudices  that 
they  may  harbour  in  respect  to  these 
peoples.  To  this  end,  efforts  shall  be 
made  to  ensure  that  history  textbooks 
and  other  educational  materials  provide 
a  fair,  accurate  and  informative 
portrayal  of  the  societies  and  cultures  of 
these  peoples. 

Part  Vn.  Migration  Across  Borders 

Article  32 

Governments  shall  take  appropriate 
measures,  including  by  means  of 
international  agreements,  to  facilitate 
contacts  and  co-operation  between 
indigenous  and  tribal  peoples  across 
borders,  including  activities  in  the 
economic,  social,  cultural,  spiritual  and 
environmental  fields. 

Part  VIII.  Administration 

Article  33 

1.  The  governmental  authority 
responsible  for  the  matters  covered  in 
this  Convention  shall  ensure  that 
agencies  or  other  appropriate 
mechanisms  exist  to  administer  the 
programmes  affecting  the  peoples 
concerned,  and  shall  ensure  that  they 
have  the  means  necessary  for  the  proper 
fulfilment  of  the  functions  assigned  to 
thtm. 

2.  These  programmes  shall  include: 

(a)  the  planning,  co-ordination, 
execution  and  evaluation,  in  co- 
operation with  the  peoples  concerned,  of 
the  measures  provided  for  in  this 
Convention; 

(b)  the  proposing  of  legislative  and 
other  measures  to  the  competent 
authorities  and  supervision  of  the 
application  of  the  measures  taken,  in  co- 
operation with  the  peoples  concerned. 


Part  IX.  General  Provisions 

Article  34 

The  nature  and  scope  of  the  measures 
to  be  taken  to  give  effect  to  this 
Convention  shall  be  determined  in  a 
flexible  manner,  having  regard  to  the 
conditions  characteristic  of  each 
country. 

Article  35 

The  application  of  the  provisions  of 
this  Convention  shall  not  adversely 
affect  rights  and  benefits  to  the  peoples 
concerned  pursuant  to  other 
Conventions  and  Recommendations 
international  instruments,  treaties,  or 
national  laws,  awards,  custom  or 
agreements. 

Part  X.  Final  Provisions 

Article  36 

This  Convention  revises  the 
Indigenous  and  Tribal  Populations 
Convention.  1957. 

[FR  Doc  89-^13  Filed  S-7-8B;  8:45  am) 
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Employment  and  Training 
Administration 

Federal-State  Unemployment 
Compensation  Program;  New 
Extended  Benefit  Period  In  the  State 
of  Alaska 

This  notice  announces  the  beginning 
of  a  new  Extended  Benefit  Penod  in 
Alaska,  effective  on  Februar\'  19,  1989 
and  remaining  in  effect  for  at  least  13 
weeks  after  that  date. 

Background 

The  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970  !26  U.S.C  3304  note)  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal-State  UnemploN-ment 
Compensation  Program.  Under  the 
Extended  Benefit  Program,  individuals 
who  have  exhausted  their  rights  to 
regular  unemploj-ment  benefits  (I'l] 
under  permanent  State  (and  Federal) 
unemployment  compensation  laws  may 
be  eligible,  dunng  an  extended  heneHt 
period,  to  receive  up  to  13  weeks  of 
extended  unemployment  benefits,  at  the 
same  weekly  rate  of  benefits  as 
previously  receiv^ed  under  the  State  law. 
T^e  Federal-State  Extended 
Unemployment  Compensation  Act  is 
implemented  by  State  unemployment 
compensation  laws  and  by  Part  615  of 
Title  20  of  the  Code  of  Federal 
Regulations  (20  CFR  Part  615). 

Each  State  unemployment 
compensation  law  provides  that  there  is 
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a  State  "on  '  indicator  (trigx^nng  on  an 
Extentloii  Benefit  Penod)  for  a  week  if 
the  head  of  the  Slate  employment 
tecunty  agency  determines  that,  for  the 
period  ront:s!injj  of  that  wei'k  and  the 
imnii'<ii,i!i-^*  prt't.edipx  1^  weeks,  the 
r  r.-    if    nsared  unemployment  in  the 
S'  !;>•  f-'jualed  or  exceeded  the  State 
trigt;er  rate.  The  Extended  Benefit  Period 
actually  begins  with  the  third  week 
following  the  week  for  which  ther^  is  an 
"on"  indicator  in  the  Slate  A  benefit 
period  will  be  in  effect  for  a  minimum  of 
1.1  weeks,  and  will  end  the  third  week 
after  there  i»  an  "ofT"  indifiator 

Oetemunatiun  of  an  "on"  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  that  the  rate  of  insured 
unemployment  in  the  Stale,  for  the  13- 
week  penod  ending  on  February  4, 1989. 
equals  or  exceeds  6  percent,  so  that  for 
that  week  there  was  an  "on"  indicator  in 
the  State 

Therefore,  a  new  Extended  Benefit 
Period  commenced  in  the  State  with  the 
week  beginning  on  Keiinj.iry  19,  19H9 
This  period  will  conliniie  for  no  Icsh 
than  IJ  weeks,  and  until  thr»!e  weeks 
after  a  week  in  which  there  is  an  "off 
indicator  in  the  State 

Information  for  Claimants 

Ihe  duration  of  extended  benefits 
payaiile  m  the  Extended  Benefit  Period, 
and  the  terms  and  comlitions  on  which 
they  are  payable,  are  govemeci  by  the 
Act  and  the  State  unemployment 
compensation  law  The  Slate 
employment  secunty  agency  will  furnish 
a  written  notice  of  potential  entitlement 
to  extended  benefits  to  each  individual 
who  has  established  a  t)eriefit  year  in 
the  State  that  will  expire  after  Ihe  new 
Extended  Benefit  Period  begins   20  CPT? 
ttl5,l-l|di(ll  The  Stale  employment 
security  agency  also  will  provide  such 
notice  promptly  to  each  individual  who 
exhaiLSls  all  nghts  under  the  Slate 
unemployment  compensation  law  to 
regular  benefits  during  the  Extended 
Benefit  Penod  20  CFR  615  13(d)(2). 

Persons  who  believe  they  may  be 
entitled  to  extended  benefits  in  the  State 
named  above,  or  who  wish  to  inquire 
about  iheir  nghts  under  the  Extended 
Benefit  Prt)grHm,  should  contact  the 
nearest  State  employment  service  ofTice 
or  unemployment  compensation  clainu 
office  in  their  locality 

Signed  at  Wd«hii>gton.  DC.,  on  February  24 
1909 

RobarU  T  Ioom. 
Asttstant  Sec.nttary  of  Lahtir 
[FR  Doc.  9B-4376  Filed  3-7-^8*.  a*5  am| 
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NATIONAL  SCIENCE  FOUNDATION 

Interagency  Arcttc  Reaearch  PoUcy 
Corrantttee;  Meeting 

In  arrordanre  with  the  Arctic 
Researf:h  and  Policy  Art.  Pub   L.  9»-373. 
the  National  Science  Foundation 
announces  the  following  meeting: 
\'(;r7if  Inieragenrv  Arctic  Research 

Policy  Committee 
iJntf  >"  Time  .Vlan.h  2?.  900  am 
Piat  H  National  Si.ience  Foundation, 
Room  S40  ItMX)  G  Street.  NW.. 
Washington   IK2 
rvT><»  of  Minting  Open  but  part  of  the 
meeting  will  be  closed  for  a 
discuHHion  of  agency  budget 
initiatives 
Contact  Pemon:  jerry  Brown.  Division  of 
Polar  Pro«ranis  Room  rt27  National 
Science  Kouiuiafion.  VV.ishington.  DC 
20550.  Telephone  (202)  357-7817 
Purpose  of  Meeting  The  Interagency 
Arctic  Research  Policy  Committee 
was  established  by  Pub  L.  gfi-S"!.  the 
Arr  tic  Research  and  Policy  Act   to 
survey  arctic  research,  help  determine 
prionties  for  future  arctic  research, 
develop  a  natonal  arctic  research 
policy,  prepare  a  single,  integrated 
multi-agency  builget  request  for  arctic 
reasearch.  develop  a  plan  to 
implement  national  arctic  researi.h 
policy,  and  facilitate  cooperation  in 
and  coordination  of  arctic  research 
Ageniia  Open  Session  9(X)  a  m. 
1   Welcome  and  Introdu(  l:ons 
2,  Discussion  of  Biennial  Revision  to 
U.S.  .\rctic  Research  Plan 

3  (Comments  from  Arctic  Research 
Commission 

4  Status  of  International  Arctic 
Scientific  Ac  tivities 

5  Other  Business 

Closed  Session  Disussion  of  Ageny 

Arctic  Budget  Initiatives. 

Public  Porficipotion  Committee 
meetings  are  not  designed  as  public 
heanngs  and  will  not  normally  receive 
verbal  comments  from  observers 
unless  specifically  invited  by  the 
Committee  Observers  invited  to 
address  the  Committee  will  be  limited 
to  five  minutes  each.  An  invitation  to 
address  the  Committee  is  contingent 
upon  advance  submission  of  the 
proposed  statement  and  a 
determination  by  the  Committee  that 
such  statement  is  relevant  and 
appropriate  to  the  agenda  at  the 
particular  meeting.  The  texts  of  such 
statements  shall  not  exceed  five 
double-spaced  typed  pages  each. 

C3iarlM  E.  Myw*. 

Division  of  Polar  Programi 
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NUCLEAR  REGULATORY 
COMMISSION 

BIweeldy  Nottce  AppNcatlone  and 
Amendmenta  to  Operating  Ucenaea 
InvoMng  No  Slgrtlflcant  Hazarda 
ConakJerattona 

I.  Background 

Pursuant  to  Pubii<  Law  (P  L  )  97-415, 
the  Nuclear  Regulaiory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice  P  L  97  415  revised 
section  189  of  the  Atomic  Energy  Act  of 
19.">4  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  prm  ision  of  section 
189  of  the  Act  This  provsmn  grants  the 
Commission  the  authority  to  issue  and 
make  lm.^ledlately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
e  request  for  a  heanng  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  February  10. 
1989  through  February  24.  1989.  The  last 
biweekly  notice  was  published  on 
February  22.  1989  (54  FR  7B22). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNinCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commissions  regulations  in  10  CFR 
50,92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiHty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
heanng. 


Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Hiillips 
Building.  7920  Norfolk  Avenue. 
Bethesda,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Celman 
Building,  2120  L  Street  NW., 
Washington,  DC  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  April  7. 1980  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CPK  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspectfs]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 


admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 


for  opjjortunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commissioa 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building. 
2120  L  Sb«et  NW..  Washington.  DC  by 
the  above  date.  Where  petitioru  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptiy  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
[Project  Director):  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  pubUcation 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel  U.S.  Nuclear 
Regidatory  Commission.  Washingtoa 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Celman  Building 
2120  L  Sti^et  N'W.,  Washington  DC 
and  at  the  local  public  document  room 
for  the  particular  facility  involved 

Arizona  Public  Service  Company,  et  al. 
Docket  Nos.  STN  50-528.  STN  50-529 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station  (PVNGS),  Unit  1.  2 
and  3,  Maricopa  County,  Arizona 

Date  of  amendment  request: 
November  9, 1968 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  PVNGS  Technical  Specifications 
(TS),  Section  3.4.5.1,  "RCS  Leak 
Detection  System"  by  revising  the 
operabiUty  requirements  of  the 
monitoring  systenu  which  compnse  the 
RCS  Leak  Detection  System,  and  the 
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associated  Action  Statements.  More 
speoficaUy.  the  proposed  amendmenia 
to  TS  Section  3.4.5.1  would  clarify  that 
pnmary  system  leakage  is  monitored  by 
two  mdependent  techniqaes,  not  three. 
Airborne  radioactivity  is  ntonitored 
using  the  particulate  ind/or  gaseous 
monitor  and  the  liquid  volumes  are 
monitored  usin;;  the  sump  level  and/or 
flow  monitoring  ■yslem. 

Currently,  the  TS  list  three 
independent  detection  systems* 
containment  atmosphere  partlCTilate 
radioactivity  monitoring  system, 
containment  sump  level  and  flow 
monitonng  system,  and  the  containment 
atmosphere  gaseous  radioactivity 
monitoring  system.  However,  the 
containment  atmosphere  particulate 
system  and  the  gaseous  system  are  a 
common  system  utilizing  the  same 
power  source,  sample  point  and  Vu.  lous 
other  common  components 

The  proposed  Action  Statement  for 
inoperable  containment  atmosphere 
gaseous  radioactivity  and  contamment 
atmosphere  particulate  radioactivity 
would  also  he  revised  to  allow 
continued  operatioo  for  up  to  30  days 
provided  that  gaseous  and/or 
particulate  grab  Sifinples  of  the 
containment  atmosphere  are  obtained  at 
least  once  per  12  hours  and  analyzed 
within  the  subsequent  3  hours,  and  that 
the  containment  sump  level  and  flow 
monitoring  system  is  available. 

In  addition,  the  proposed  Action 
Statement  fur  inoperable  containment 
sump  level  and  flow  monitoring  system 
would  allow  continued  operation  for  up 
to  30  days  provided  the  containment 
atmosphere  gaseous  radioactivity 
monitonng  and  the  containment 
atmosphere  particulate  radioactivity 
monitoring  system  are  operable 

Basis  fur  Proposed  So  Significant 
Hazards  CcnsiJf ration  Determination 
The  Com^nission  hag  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CVK  50  92   A  proposed 
Hmen<iment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
m  accordance  with  a  proposed 
amendment  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
c(msequencea  of  an  accident  previously 
evaluated.  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety 

The  licensees  havs  evaluated  the 
proposed  amendment  against  these 
standards  and  have  provided  the 
following  discusskm: 


Standard  1  -  Invoivs  a  signlfkant  Increase 
in  tiM  probabdlty  or  rnnseqiiswtss  of  an 
■ccideni  prwtoaaiy  tvahiatsd. 

Tha  proposad  rhain>  doas  ixH  Involve  a 

■iKnifVcaot  tncrsaaa  la  tba  probatiiUty  or 
consequences  of  an  accldani  previously 
evaluated  because  Ihs  proposed  change  does 
not  alter  the  corrent  design  or  operation  of 
the  fadhty  The  renaed  operabibty 
requirements  will  not  provkla  atgntflcant 
dasrsdatkxi  la  the  Reactor  Cootsal  Systam 
leaka^  detection  capabtlity.  These  changea 
do  not  adversely  affect  itM  oonaequa ncea  of 
the  design  basu  accidents.  Tbarefora.  tba 
proposed  change  will  not  involve  a 
significant  Increase  In  the  probability  or 
cnnaequencea  of  an  accident  previously 
evaluated. 

Standard  2    Create  the  poaslbihty  of  s  new 
or  different  kind  of  accident  frooi  any 
accident  praviousJy  evaluated. 

1  he  propooed  change  will  not  creala  the 
poasibilitv  of  a  new  or  different  kind  of 
accident  rrooi  any  accident  previoualy 
evaluated  Since  there  ara  no  changea  in  tha 
way  the  plant  is  being  operated,  the  potential 
for  an  unanalysed  accident  la  not  created.  No 
new  faiinre  modes  ore  introduced  Therefore. 
tha  proposed  change  wUl  not  create  the 
poaaiUlity  of  a  new  or  different  kind  of 
accident  from  any  accident  previoeaiy 
evaluated. 

Standdrd  3    Involve  a  significant  reduction 
in  a  marRin  of  safety 

Th«  prtjpoaed  change  does  not  involve  a 
siHnificanI  reduction  In  a  margin  of  aafety 
The  proposed  changea  do  not  have  any 
adverse  impact  on  tha  cootsinment  tntagrity. 
Since  the  proposed  changea  do  aot  affect  the 
consequences  of  any  accident  previoualy 
analysed,  there  Is  no  redacboo  In  the  margin 
of  safply 

The  proposed  change  matrJtea  two  of  the 
evdmplet  given  In  51  PR  7751  of  amcndmenta 
that  do  not  include  a  significant  hazards 
consideration.  The  proposed  changes  are 
envploped  l>y  exampie  |li),  a  change  that 
constitutes  an  additional  Umitation. 
restnctioa  or  control  not  pr^Mntiy  included 
in  the  Technical  Specifics tiono,  a^  a  naora 
itnngpnt  action  statement.  Tha  proposed 
changes  reqntre  that  grab  samples  of  the 
cuntdinment  atmosphere  be  obtained  at  least 
unce  per  twelve  hours  and  analyzed  within 
the  next  three  boors.  Thla  reqnirenent  is 
more  reatrictive  than  the  curreni  Technlcai 
SpecincatioB  which  requires  thai  grab 
sumples  of  the  contaiomant  almoaphare  be 
uhtained  and  analyzed  at  leaat  once  per 
twenty  four  hours.  „ 

The  staff  has  reviewed  the  licensees' 
no  significant  hazards  analysis  and 
concurs  with  their  conclusions.  As  such, 
the  staff  proposes  to  determine  that  the 
requested  changes  do  not  Involve  a 
significant  hazards  consideration. 

Loco!  Public  Document  Room 
location:  Phoenix  Public  Library. 
Business  and  Science  Division.  12  East 
McDowell  Road.  Phoenix.  Arizona  85004 

Attorney  for  licensees:  Mr.  Ai^ur  C 
Gehr.  Snell  ft  Wilmer,  3100  Valley 
Center.  Phoenix.  Arizona  85007. 

NRC  Project  Director  George  W. 
Kni^ton 


Carolina  Ptnwer  ft  lighl  Conpaay,  at  aL. 
Docket  No*.  50-329  and  50-124. 
Bruns%vick  Steam  Bactik  Plsut.  Units  1 
and  2.  Brunswick  County,  Notth 
Carolina 

Date  of  application  for  amendments: 
February  29. 1988 

Description  of  amendment  request 
The  proposed  change  for  the  Bninswick 
Steam  Electric  Plant  (BSEP)  would 
delete  Surveillance  Requirement 
4.8.1  lib  which  requires  that  the  OT»-«ite 
Class  IE  distribution  system  be 
denxinstrated  operable  at  least  once  per 
18  months  daring  shutdown  by  mannatly 
transferring  the  unit  power  supply  from 
the  normal  circuit  to  the  alternate 
circuit. 

Basis  for  proposed  no  significant 
harard  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazard  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  Hcense 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previonsly 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  Cart>iina  Power  ft 
Light  Company  (CP&L)  has  reviewed  the 
proposed  deletion  to  TS  and  has 
determined  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration  for  the 
following  reasons: 

1.  The  proposed  change  deletes  a 
Surveillance  Requirement  that  does  not  apply 
to  the  BSEP  design.  The  tnteni  of  the 
surveillance  requirement  to  demonstrate 
power  aource  operability,  la  met  on  a 
continuous  basia  by  continually  providing 
four  normal  offsita  power  aources  for  each 
unit  as  opposed  to  a  single  normal  and  a 
single  alternate  offsite  power  source. 
Deletion  of  this  requirement  has  no  Impact  on 
the  consequences  of  any  accident  because 
the  intent  of  the  surveillance  requirement  is 
met  and  venfied  cxmtinuously.  The  current 
Technical  Specification  only  requtrea 
venfication  on  an  10  month  bssu.  The 
probablLty  of  an  accident  is  likewise 
unchanged,  simply  because  current  practice 
is  more  conservative  than  the  existing 
surveillance  requirement 

2.  The  present  electrical  distribution 
system  does  not  physically  change  as  a  result 
of  the  propoaed  change;  nor  does  its 
operation.  Manual  transfer  from  s  normal  to 
sn  alternate  power  soorca  is  not  possible  st 
BSEP.  simply  bocsuse  there  is  w> 
differentia tlon  between  ^nocmal"  and 
"alternate"  power  sources.  Each  of  the  four 
transmioaion  llnea  on  each  unit  ore 


omtinuoualy  eaeifisad.  Only  two  are 
required  to  be  opvabla  to  neat  the  ioteat  of 
Technical  Specification  3A1.1.  These  foar 
supply  lines  wtfl  continue  to  provide  the 
offsite  power  necessary  to  provide  sufficient 
capacity  and  capability  to  autoniaticany  start 
and  operate  aii  required  safety  hwds.  Based 
on  this  reasoning,  CP&L  has  lintnrminn^  that 
the  proposed  amendment  does  not  cnala  the 
possibility  of  a  new  or  different  kind  of 
acddem  from  any  accident  previously 
evoloated. 

3.  The  pfapueed  change  drieles  s 
surveiUaBoe  lequincBsnt  which  is  not 
consistent  with  tha  BSEP  design  basis.  The 
surveiliancs  raquiramant  requiies  that  aacii 
of  the  two  Independent  circuits  be 
demonstrated  operable  at  least  once  per  18 
months  by  manusHy  transferring  unit  power 
supply  from  the  normal  circuit  to  the 
alternate  circuit  At  BSEP.  there  are  four 
independent  circuits  for  each  oait 
(transmission  hoes)  snd  diare  is  no  difference 
betwean  the  aitemata  and  normal  power 
supplies.  Manual  transfer  of  the  power  supply 
is  not  necessary  because  each  of  the  four 
lines  for  each  unit  is  normally  energized,  and 
therefore  verified  operable,  continuously. 
Thus,  the  intent  of  Technical  SpedficatioB 
3.8.1.1  is  met  and  the  offsite  pesver  sources 
are  verified  operable  mors  freqnently  tiian 
the  cuTsnt  sorveillance  raqolres.  Thus,  there 
is  no  decrease  in  tlie  margin  of  safety. 

The  staff  has  reviewed  the  CP&L 
determinations  aiul  agrees  that  CP&L 
has  met  the  three  standards  involved  for 
determination  of  no  significant  hazards 
consideration.  AocordLvgly,  the 
Commission  pitiposes  to  determine  that 
these  changes  do  not  involve  a 
significant  hazards  consideratioa. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wihnington,  William  Madison  Randall 
Library,  ewi  S.  College  Road. 
Wilmington,  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company.  P.  O.  Box  1551,  Raleigh, 
North  Carolina  27602 

NRC  Project  Director  Elinor  G. 
Adensam 

Carolina  Pow«r  ft  Light  Company,  et  aL, 
Docket  No*.  60-325  and  50-324. 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
September  19. 1988 

Description  of  amendment  request 
The  proposed  change  revises  the  actions 
associated  with  Tedmical  Specification 
3/4.8.4  CDrywell-Suppression  Chamber  - 
Vacuum  Breakers)  to  clarify  the 
alternative  actions  to  be  taken  if  the 
existing  actions  cannot  be  taken.  To  do 
this,  existing  Action  3.&4.1.d  will  be 
incorporated  into  Actioiu  3.6.4.1.a. 
3.6.4.1.b.  and  3.8.4.1c  and  present  action 
3.6.4.l4i  will  be  deleted.  Action  a 
addresses  no  more  than  two  dryweli  - 


suppression  duonber  vactnim  breakers 
inoperable  for  opening,  but  dosed, 
whereas  action  b  addresses  one  open 
vacuum  breaker.  Action  c  deals  with 
vacuum  breakers  position  indication 
inoperabtlity  'whereas  action  d  defines 
unit  shutdown  requiremeBts. 

Basis  for  proposed  no  significant 
hazard  consithration  determination: 
The  Conuniasion  has  provided 
standards  for  determining  whether  a  no 
significant  hazard  conaideration  exists 
as  stated  in  10  CFR  5a92(c).  A  proposed 
amendment  to  an  operating  U(%nae 
involves  no  significant  hazards 
consideration  if  operation  of  the  fadhty 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2]  create  the  possibihty  of 
a  new  or  different  kind  of  accident  from 
any  acddent  previoualy  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  saiety.  The  Carohna  Power  & 
Light  Company  (CP&L)  has  reviewed  the 
proposed  changes  and  has  determined 
that  the  requested  amendment  does  not 
involve  a  significant  hazards 
connderation  for  the  following  reasons: 

1.  The  proposed  change  darifies  tiie 
existing  requirement  of  Technical 
Specification  3.6.4.1.  It  does  not  impact  plant 
equipment  or  design;  it  only  provides  a 
clearer  statement  of  the  actions  to  be  taken  if 
Technical  Specification  3.8.4.1  cannot  be  met 
thereby  providing  assurance  that  the  prqper 
actions  are  taken  when  necessary.  The 
probability  of  an  accident  is  not  increased 
because  the  requirement  of  Tedmical 
Specification  3.8.4.1  and  its  actions  have  not 
changed:  the  actions  have  only  been  darified. 
The  same  is  true  for  the  consequences  of  an 
accident  they  have  not  changed  because  the 
requirements  of  Tedmical  Specification 
3.8.4.1  and  its  actions  have  not  changed. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated  because  the  requirements  of 
Technical  Specification  3.6.4.1  and  its  actions 
have  not  changed.  The  proposed  change 
requires  that  If  Actions  3.6.4.1.a.  3.e.4.1.b,  or 
3.6.4. l.c  cannot  be  met  the  unit  must  be  in 
hot  shutdown  within  12  hours  and  in  cold 
shutdown  within  the  next  24  hours,  fust  as 
Technical  Specification  3.6.4.1.  and  its  actions 
currently  require. 

3.  The  proposed  amendment  only  darifies 
the  existing  requirement  of  Technical 
Specification  3.6.4.1  and  its  actions.  It  does 
not  change  the  design  or  operation  of  plant 
equipment  nor  does  it  change  the  intent  of 
any  requirements  provided  in  the  Technical 
Specificatons.  Therefore,  it  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  staff  has  reviewed  the  CP&L 
determination  and  is  in  agreement  with 
them.  Accordingly,  the  Commission 
proposes  to  determine  that  these 
changes  do  not  involve  a  significant 
hazards  cc»isideration. 


Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library,  601  S.  College  Road 
WUmington.  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E  Jones. 
General  Counsel  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551.  Raleigh. 
North  Carolina  27802 

NRC  Project  Director  Edward  A. 
Reeves 

Consolidated  Etfison  Company  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Genacating  Unit  Na  2. 
Westchester  County.  New  York 

Date  of  amendment  requesL  August 
18. 1986,  as  modified  January  25. 1989. 
Description  of  amendment  request 
The  proposed  amendment  would  modify 
the  Ucensee's  August  la  1986 
application  for  amendment  which  was 
noticed  on  October  &,  1966  (51  FR  38067). 
The  August  18, 1966  application 
proposed  to  add  requirements  to 
Technical  Spedfication  Tables  3.5-2  and 
4.1-1  requiring  the  operability  and 
surveillance  of  the  reactor  trip  breakers 
shunt  trip  attachment  in  accordance 
with  the  requirements  of  item  4.3  of 
Generic  Letter  83-2&  The  August  la 
1986  appUcation  proposed  that  Mrith  one 
reactor  trip  logic  train  inoperable, 
reactor  operation  at  power  be  permitted 
to  continue  (allowable-out-of-service 
time)  for  up  to  48  hours.  The  proposed 
amendment  would  reduce  this 
allowable-out-of-service  time  to  six 
hours.  The  six  hour  allowable-out-of- 
serxice  time  is  consistent  with  the 
requirements  of  Generic  Letter  85-09 
The  proposed  amendment  would  also 
add  a  restriction  of  eight  hours  for  the 
time  during  which  reactor  operation  at 
power  may  continue  with  a  reactor  trip 
breaker  and/or  assodated  logic  channel 
bypassed  for  maintenance  or 
surveillance  testing.  The  proposed 
amendment  would  also  correct  tv^o 
minor  typographical  errors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  pro\'ided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  pro\'iding  certain  examples  [46  FR 
14870).  Example  (ii)  of  those  involving 
no  significant  hazards  consideration 
discusses  a  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  m  the 
Technical  Specifications:  for  example,  a 
more  stringent  surveillance  requirement 
The  proposed  changes  to  Technical 
Specification  Tables  3.5-2  and  41-1  with 
respect  to  the  reactor  trip  breakers 
provide  new  explicit  Limiting  Conditions 
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for  Operation  and  testing  requirements 
consistent  with  the  modified  shunt  trip 
design,  not  previously  included  in 
Technical  Specifications. 

The  licensee  provided  the  following 
analysis  of  the  proposed  changes: 

The  proposed  change  does  not  Involve  • 
■ignincAnt  haiardi  consideration  because 
operation  of  Indian  Point  Unit  No.  2  in 
accortiance  with  these  channes  would  not: 

(1|  Involve  a  tlgniflcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  Technical 
Specification  chants  lubmitted  reflect  plant 
modifications  already  implemented  and 
reviewed  pursuant  to  10  CFR  50.59,  and  as 
tuch  are  expected  to  enhance  the  reliability 
of  the  reactor  tnp  breakers  to  trip  on  demand. 
The  proposed  Technical  Specification 
changes  are  consistent  with  guidance 
contained  Ui  Generic  Letter  86-08.  In  addition, 
the  proposed  changes  constitute  additional 
controls  not  presently  included  in  the 
Technical  Specifications.  Therefore,  this 
change  will  not  Increase  the  probability  or 
consequences  of  an  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed 
Technical  Speciricatlon  changes  resulted 
from  extensive  review  and  analysis  of  the 
Salem  ATWS  event  and  are  a  result  of 
modifications  made  as  recommended  by 
those  analyses  The  proposed  change  would 
not  alter  the  confinuration  of  any  of  the 
plant  s  safety  equipment.  Therefore.  It  has 
been  determined  that  this  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  o(  accident  from  that  previously 
evaluated 

(3 1  Involve  a  •tgnificant  reduction  in  a 
margin  of  safety  The  modifications  made  to 
the  plant  increase  the  margin  of  safety  and 
the  proposed  Technical  Specifics tions 
changes  reflect  additional  conservative 
administrative  controls  based  on  those 
modifications  Therefore,  it  has  t>een 
determined  that  this  change  does  not  Involve 
a  ilgnificant  reduction  In  a  margin  of  safety 

Eiased  on  the  above  consideration,  and 
Inasmuch  as  this  proposed  change  Is  similar 
to  an  example  tor  which  the  Commission  has 
determined  no  significant  hazards 
considerations  exist  lie.  a  new  limitation  or 
surveillance  requirement),  the  licensee 
concluded  this  proposed  change  does  not 
conilitute  a  significant  hazards 
consideration 

The  staff  agrees  with  the  licensee's 
analysis  Therefore,  based  on  the  above, 
the  staff  proposes  that  the  proposed 
amendment  will  not  involve  a  significant 
hazards  consideration. 

Local  Public  D(X'ument  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains,  New 
York,  lOeiO. 

Attorney  fur  licensee:  Brent  L 
Brandenburg.  Esq..  4  Irving  Place,  New 
York.  New  York  10OO3 

NRC  Prv;ect  Director  Robert  A. 
Capra.  Director 


Duke  Power  Company,  Docket  No*.  50- 
969  end  50-370,  McGudre  Nuclear 
Station.  Units  1  end  2.  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request  March  16. 
1987.  as  supplemented  April  24.  1967 

Description  of  amendment  request 
The  proposed  amendment  request  would 
delete  the  requirements  in  the  Technical 
Specifications  (TS)  for  resistance  testing 
of  certain  fuses  whose  function  is  to 
provide  containment  penetration 
conductor  overcurrent  protection,  and 
would  substitute  a  requirement  that  s 
fuse  Inspection  and  maintenance 
program  be  maintained  to  ensure  that 
the  proper  size  and  type  of  fuse  is 
Installed,  that  the  fuses  show  no  signs  of 
deterioration,  and  that  the  fuse 
connections  are  tight  and  clean.  The  list 
of  containment  penetration  conductor 
overcurrent  protective  devices  (circuit 
breakers  and  fuses)  would  be  deleted 
from  the  TS  and  the  associated  testing 
technique  for  these  circuit  breakers 
would  be  relocated  to  the  TS  Bases 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
The  TS  currently  require  that  among 
other  things,  all  containment  penetration 
conductor  overcurrent  protection  fuses 
shall  periodically  be  demonstrated 
operable  by  selecting  and  functionally 
testing  a  representative  sample  (10%)  of 
each  type  of  fuse  on  a  rotating  basis. 
The  proposed  license  amendment 
application  addresses  the  fact  that 
resistance  checking  of  fuses  does  not 
provide  a  meaningful  assurance  of  the 
fault  interrupting  capability  of  the  fuse, 
and  that  periodic  removal  of  fuses  for 
testing  can  compromise  the  integrity  of 
the  fuse  holder  and  contact  points.  In 
lieu  of  resistance  testing,  the  change 
would  require  a  fuse  Inspection  and 
maintenance  program  in  conformance 
with  IEEE  Standard  242-1975.  which 
calls  for  "inspection  to  ensure  that  the 
proper  size  fuse  is  Installed,  that  it 
shows  no  signs  of  deterioration,  and  that 
the  enclosure  is  clean  and  the 
connections  are  tight."  Based  on  these 
considerations,  and  the  fact  that 
resistance  verification  is  performed  by 
the  vendor  during  the  manufacturing 
process,  the  deletion  of  the  requirements 
for  resistance  checking  of  these  fuses 
would  not  Involve  a  significant  increase 
in  the  probability  of  fuse  failure.  Since 
the  proposed  deletion  of  field  testing  by 
resistance  would  not  impact  fuse 
integrity,  would  not  affect  the  method  of 
plant  operation,  and  would  not  affect 
equipment  important  to  safe  operation, 
the  proposed  amendment  would  not 
create  the  possibiUty  of  s  new  and 
different  accident  from  any  previously 
evaluated.  Since  the  resistance  checking 


of  fuses  only  generates  data  that  are  not 
indicative  of  performance,  and 
resistance  checking  would  be  replaced 
by  an  inspection  and  maintenance 
program,  the  deletion  of  the 
requirements  for  resistance  checking  of 
these  fuses  would  not  significantly 
reduce  any  margins  of  safety, 

TS  Tables  3.1-la  for  Unit  1  and  3.1-lb 
for  Unit  2  presently  list  the  containment 
penetration  conductor  overcurrent 
protective  devices  (circuit  breakers  and 
fuses),  their  trip  setpoints  or  continuous 
ratings,  and  their  response  times.  The 
license  amendment  application 
addresses  the  fact  that  the  deletion  of 
this  list  from  the  TS  shall  in  no  way 
degrade  compUance  with  the  operability 
of  the  containment  penetration 
conductor  overcurrent  protective 
devices  since  it  Is  proposed  that  the  list 
of  these  devices,  including  their  trip 
setpoints  or  continuous  ratings  and  their 
response  times,  would  be  maintained  in 
an  appropriately  controlled  (QA 
Condition  1)  document  entitled 
"Electrical  Controls  System  Description 
Electrical  Penetration  Circuits,"  which 
would  be  referenced  in  the  associated 
TS  Bases  3/4.8.4.  Test  procedures  for 
fuses  and  breakers  used  at  the  plant 
would  reference  this  system  description 
document.  The  Commission  has 
determined  that  removal  of  these  circuit 
breakers  and  fuses  from  the  TS  is 
consistent  with  its  TS  Improvement 
FVogram  Maintaining  the  list  In  the 
system  description  document  instead  of 
in  the  TS  will  allow  the  licensee  to  have 
the  flexiblhty  In  the  future  to  change  the 
list  as  needed  without  first  obtaining  a 
TS  change.  Examples  of  such  changes 
are  the  addition  or  deletion  of  circuits 
(and  breakers)  or  the  changing  of  a 
circuit  to  require  a  larger  or  smaller 
breaker,  as  a  result  of  a  design  change  in 
the  plant.  The  Hcensee  states  that  its 
reviews  regarding  any  modification  to 
containment  penetration  circuits, 
including  additions  or  deletions  thereof, 
will  be  in  accordance  with  10  CFR  50.59, 
and  will  assure  completeness  and 
accuracy  of  the  tables.  The  Commission 
has  provided  guidance  (51  FR  7744) 
concerning  examples  of  amendments 
that  are  not  likely  to  involve  a 
significant  hazards  consideration.  This 
part  of  the  amendment  request  matches 
the  example  of  a  purely  administrative 
change  to  the  technical  specifications. 
The  hst  of  containment  electrical 
penetration  protective  devices  will  be 
administratively  maintained  in  the 
hcensee-con trolled  document  rather 
than  in  the  TS.  and  this  will  In  no  way 
degrade  the  operability  or  surveillance 
requirements  of  these  devices. 


Accordingly,  the  Commission 
proposes  to  detennine  that  the  proposed 
changes  involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location;  Atkins  Library,  University  of 
North  Carohna.  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director  David  B. 
Matthews 

Duquesne  Light  Company,  Docket  Na 
5»-tl2.  Beever  Valley  Power  Station. 
Unit  No.  2,  Shippingport,  Pennsj^ania 

Date  of  amendment  request  January 
30.1989 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
three  license  conditions  to  extend  the 
completion  dates  for  three  issues  from 
the  first  to  the  second  refueling  outage. 
These  issues  concern  the  plant  safety 
monitoring  system  (PSMS),  detailed 
control  room  design  review  (DCRDR) 
and  safety  parameter  display  system 
(SPDS), 

With  regard  to  the  change  to  the 
PSMS  license  condition,  the  licensee  has 
not  yet  received  any  document 
evaluating  its  verification  and  validation 
plan.  NRC  approval  may  come  too  late 
for  the  licensee  to  effect  changes. 
Therefore,  the  change  is  submitted  for 
such  an  eventuality. 

Concerning  the  change  to  the  DCRDR 
license  condition,  the  hcensee  stated 
that  this  program  identified  a  large 
number  of  human  engineering 
deficiencies  (HEDs).  Despite  past  and 
current  efforts,  a  few  I-IEDs  are  unlikely 
to  be  all  resolved  before  startup  from 
the  first  refuehng  outage.  The  majority, 
however,  have  been  resolved. 

Finally,  regarding  the  change  to  the 
SPDS  license  condition,  the  hcensee 
stated  that  the  majority  of  issues  will  be 
resolved/completed  on  schedule. 
However,  some  faults  identified  through 
site  acceptance  and  final  response  time 
testing  would  not  be  completed  in  time. 

Basis  for  proposed  no  significant 
hazards  consideraLon  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  accordance  with  10  CFR  50.92(c).  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazard  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  kind 


of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  mai^  of  safety. 

The  proposed  amendment  would  relax 
the  implementation  schedules  for  the 
PSMS,  DCRDR  and  STOS.  The 
extensions  themselves  do  not  create 
additional  changes  in  plant  design  or 
hardware,  or  operating  procedures  of 
the  plant.  These  programs  and  their 
associated  hardware  cannot  adversely 
affect  safety  equipment  or  cause 
accidents.  Even  though  dieir  full 
implementation  is  expected  to  help 
reduce  the  consequences  and 
probabihties  of  accidents,  their 
incomplete  implementation  does  not 
increase  consequences  and  probabihties 
of  accidents.  Hence  the  answers  to 
questions  (1]  and  (2)  are  negative. 
Finally,  these  programs  and  associated 
hardware  were  not  factored  into  any 
analysis,  and  hence  their  delayed 
implementation  does  not  reduce  any 
margin  of  safety.  The  answer  to  question 
(3)  is  similarly  negative. 

The  staff  therefore  proposes  to 
determine  that  the  requested 
amendment  involve  no  significant 
hazards. 

Local  Public  Document  Room 
location:  E  F.  Jones  Memorial  library, 
663  Franklin  Avenue,  Ahquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  ]ay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Sti^et,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request  January 
31. 1989 

Description  of  amendment  request 
Makes  numerous  administrative 
changes  to  the  Technical  Specifications 
and  their  bases  to  improve  their  clarity 
and  consistency  and  to  correct  an  error 
in  a  previous  amendment  (142). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
CPU  Nuclear  Corporation  has 
determined  that  this  Technical 
Specification  change  request  poses  no 
significant  hazards  as  defined  by  the 
NRC  in  10  CFR  50.92, 

1.  The  proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated.  The  probability  of  occurrence  or 
the  consequences  of  previously  evaluated 
accidents  are  not  affected  by  these  changes 
because  the  majority  of  the  changes  are 
administrative  in  nature,  or  serves  to  conform 
to  existing  regulations  which  do  not  affect  the 
plant  configuration  or  operation. 


2.  Operation  of  the  facility  m  accordance 
tvith  the  proposed  Technical  Specification 
changes  would  not  create  the  possibibty  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated.  As  stated  above,  these 
changes  are  administrative  in  nature, 
conform  to  existing  rejfulations 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  changes  would  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  administrative  changes  do  not 
reduce  the  margin  of  safety  because  of  the 
nature  of  soch  changes  which  serve  to 
provide  additional  clarity  or  enhanced 
understanding  of  existing  Techiucal 
Specifications  and  bases  statements 

The  NRC  staff  has  reviewed  the 
hcensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  hcensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Rol  .n 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601,  Harrisburg. 
Pennsylvania  17105. 

Attorney  for  licensee  Ernest  L  Blake. 
Jr.,  Esquire,  Shaw,  Pittman.  Potts  & 
Trowbridge.  2300  N  Sti^?et,  NW  , 
Washington.  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Uectric 
Authority  of  Georgia,  City  of  Daltoo. 
Georgia.  Docket  No.  50-366.  Edwin  I. 
Hatch  Nuclear  Plant  Unit  2.  Appling 
County,  Georgia 

Date  of  amendment  request  January 
23.1989 

Description  of  amendment  request 
The  amendment  would  change  the 
Technical  Specifications  (TS)  to  require 
a  local  leak  rate  test  (LLRT)  on  each 
main  steam  isolation  valve  (MSIV)  to  be 
conducted  during  each  refueling  outage. 
but  at  intervals  not  to  exceed  two  years, 
rather  than  at  18-month  mtervals  as 
required  by  the  existing  TS.  The 
amendment  also  would  revise  TS 
4.6.1.2.d.l  to  speafy  the  test  pressure 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  opera fmjj  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  or  (2)  create  the  possibihty  of 
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a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  iignificant  reduction  in  a 
margin  of  safety 

The  liLensce  I  [anuary  23,  ia89 
•ubmittal  prtjvided  the  following 
evaluation  of  the  proponed  change  with 
respect  to  thfse  stdndarfia 

Tnn  r.hiinj|«  'iff*  nnf  invulve  •  tiKriifti  unt 
incr»:i»«*  in  Ihi"  prntmhiii'v  i'f  I'litin'ijiifiK  ri 
'if  an  «.  (.iilent   li«»i  nnur  ttie  lexkaKr  r«'H 
IfHlilid  on  lhi>  MS|\  «  »   i;  «'iii  hf  f'trfnrri'f .1 
wilhin  lh«  lime  in'>'-'.  I    ■..•'':•*;.    'ly  Ihe 
NKC  In  loCKK  Hht'   -     v,  ;.,„:,  )   l.i 
•dditiuri.  Iha  addition  of  the  required  t««t 
pr«Mur«  under  thit  iprciflcation  addnMLns 
the  Type  C  teati  la  tnemly  a  clarification  oi 
an  exempllon  to  10  CKK  Part  !W1.  Appendix  ] 
prevlouaiy  granted  by  the  NRC  aa  eihdenccd 
In  Specification  3  S.1  2.c  Thua.  the  addition  of 
the  teat  presaure  value  la  merely  an 
administrative  change 

The  poasibility  of  a  different  kind  of 
accident  fn>m  any  analysed  previously  ia  nut 
created  by  thia  change,  since  the  proposed 
chanx**  nf  •xiendlng  the  potential  time 
duration  between  M8IV  LLRTs  is  consistent 
with  the  III  (  m  Phi  VI  Appendix  | 
reifiilaliiiin    I  ^i-  iilrninnfrutive  change  of 
ln<iuj|ttn)(  the  ti-si  ji-fmt  i.-c   >f  'h**  MSIV 
UJtTs  unilftr  th*-  «^i<m    >;,  H'lon  tfi  (mn 
covering  Ivp**  (    '!■%'%  hnt  *,rfrti(>  ()»-fn 
appmved  l)y  Ihe  NKt    m  nn  r»i-ni;-iion  tu  the 
lOOTt  Part  V).  .^pp.-ndix  |  mj  .    .i-.-Mts. 

Maryuis  of  infrly  -«'»>  r>''  »:>(:;;!..  ^    '!y 
reduced  by  (his  I. hrtji-   *.;■   »■    'c  i  ivfs  will 
continue  to  t>«  tesli>il  at  rfxuiiir  in'rrvuls 
consistent  with  other  primary  ronlninmpnl 
Isolation  valves  and  at  thf>  rrcjuirfd  lest 
pressure  as  required  by  the  (.W:  IM.iiit  Hh%  h 
10  cm  Part  50.  Appendix  1  prDumm 

The  staff  has  considered  the  propo.ied 
chaniieg  and  asr«es  with  the  licensee  s 
evaluation  with  respect  to  the  three 
standard*. 

On  this  basis,  the  Commission  hns 
determined  that  the  requested 
amendment  meets  the  three  standards 
and.  therefore,  has  made  a  proposed 
determmation  that  the  amendment 
applicHfion  iloes  nut  involve  a 
significant  hazard.s  consideralion. 

Li>r<il  thihhc  Di.H  ument  R^H^rv 
localion  Appling  County  l*ublic  Library, 
301  City  Hall  Dnve.  Baxley  Georgia 
3151.1 

Attorney  for  Iicrnsfe.  Bruce  W 
Churchill.  Esquire.  Shaw  Pittman.  Potts 
and  Trowbridge.  2300  N  Strwt.  NW  . 
Washinflton.  DC  20037 

\'HC  Pm/fct  Director  David  B. 
Matthews 

IllinoU  Power  Company.  Soy  land  Power 
Cooperativa,  Inc^  Waatera  [Ilinoia 
Power  Cooperative.  Inc.  Docket  No.  50- 
481.  CUntoa  Power  SUtion.  Unit  No.  1. 
DeWItt  Cosinry.  [llino4s 

Date  of  amendment  rfH/ue«L 
December  21.  1968 

Dtfacnption  of  amendment  rnqueaL 
This  proposed  amendment  would  revise 


Technical  Speclflcation  4.6.6.1,0.1  to 
provide  appropriate  values  for  the 
secondary  containment  drawdown  test. 
The  limit  provided  would  replace  the 
current  value  of  168  seconds  with  a 
graph  which  specifies  the  drawdown 
time  as  a  function  of  the  standby  gas 
frnatment  system  flow  rat°  observed 
(luring  the  drawciown  when  the  required 
(iifferentinl  pri'ssure  of  0.25  inches 
!  water  gHiiK'')  IS  attHiiied  The 
a.  vfptdiice  criteria  sfM-cified  for  the 
drawdown  test  is  based  on  a  computer 
model,  verified  by  the  actual 
performa.ice  of  drawdowTi  tests,  in 
which  the  drawdown  time  dcterrr.ined 
for  accident  conditions  i«  adjusted  to 
account  for  perform«nce  of  the  test 
during  normal  plant  condition.s 

This  amendment  was  provided  to 
comply  With  a  dunmi'ment  by  the 
licensee  to  analsTe  the  dr  iwituwn  time 
under  actual  or  normal  test  cnnditions 
and  to  pmvide  an  appropriatf  value  for 
the  drawdown  test  r.nleria  at  least  60 
days  pnor  to  the  initiation  of  the  second 
fuel  cycle. 

Basis  for  proposed  no  significant 
hazards  consideration  delemiination 
Ihe  staff  has  evHiuated  this  proposed 
amendment  and  determined  that  it 
involves  no  significant  hazards 
considerations  According  to  10  CP'R 
50  92(r).  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  consideration  if  operation  of  the 
facility  In  accordance  with  the 
amendment  would  not 

(1)  Involve  a  sigtufiiant  ini.rtjase  in 
the  probability  or  consequeni  es  of  an 
accident  previously  evaluated,  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or 

(3]  Involve  a  significant  reduction  in  a 
margin  of  safety 

The  proposed  ( hanges  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  the 
proposed  change  to  the  testing 
acceptance  crltena  is  intended  only  to 
revise  the  criteria  to  more  accurately 
demonstrate  the  capability  of  the  system 
to  perform  under  accident  conditions. 
The  new  test  criteria  is  revised  to  reflect 
that  the  system  would  be  able  to 
perform  its  Intended  function  lets  time 
under  normal  conditions  that  under 
accident  conditions. 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  because  the  proposed  change 
Introduces  no  changes  to  plant  design  or 
operation  of  the  facility.  The 
requirement  for  testing  the  containment 
drawdown  has  not  been  changed,  only 
the  criteria  for  acceptability 


The  proposed  changes  do  not  Involve 
a  significant  reduction  in  a  margin  of 
safety  bf'cause  the  criteria  for 
acceptability  has  been  revised  in  a  more 
stringent  direction  from  that  which 
currently  exists. 

For  the  reasons  stated  above,  the  staff 
believes  this  proposed  amendment 
involves  no  significant  hazards 
consideration. 

l.iH  al  Public  Docunti-nt  Room 
loc.ilwn  Vespasian  Warner  Public 
Labrary.  IJO  West  Johnson  Strt-et. 
Clinton.  Illinois  61727 

Att^irncv  for  licensee  Sheldon  Zabel, 
Esq..  Schiff.  Hardin  and  Waitc,  7200 
S«'ar9  Tower,  233  Wacker  Drive. 
Chicago.  Illinois  60tJ06 

SRC  Pnvecl  Director:  Daniel  R. 
Mull.T 

Illinois  Power  Company,  Soyland  Power 
Cooperative,  Inc.  Western  Illinois 
Power  Cooperative,  Inc.  Docket  No.  50- 
461,  Clinton  Power  Station.  Unit  No.  1. 
DeWItt  County,  Illinois 

Date  of  amendment  request  January 
28.  1989 

Description  of  amendment  request: 
This  pmposed  amendment  would  revise 
Technical  Specification  4. 4. 1.1. 3. d  to 
provide  consistency  with  ACTION  "d" 
of  the  associated  Limiting  Condition  for 
Operation.  Technical  Specification 
3  4  11  The  current  surveillance 
requirement  directs  that  while  in  single 
loop  operation,  a  minimum  core  flow 
must  be  venfied  when  thermal  power  is 
within  the  unrestricted  zone  of  Figure 
34111    However,  the  associated  LCO 
actum  statement  requires  that  when 
core  flow  is  less  than  the  required 
minimum  and  thermal  power  is  within 
the  re.stncted  zone  that  either  the 
thermal  power  must  be  reduced  to  the 
unrestncted  zone  or  core  flow  must  be 
increased  above  the  required  minimum. 
These  two  statements  are  m  clear 
conflict.  Based  on  an  analysis  of  the 
intent  of  this  section  of  the  technical 
specifications,  the  amendment  proposes 
to  revise  the  surveillance  requirement  to 
require  verification  of  the  minimum  core 
flow  when  thermal  power  is  within  the 
restricted  rather  than  the  unrestricted 
zone. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 
Involves  no  significant  hazards 
considerations.  According  to  10  CFR 
50.S2(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  consideration  If  operation  of  the 
facility  in  accordance  with  the 
amendment  would  not: 


(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
mai^in  of  safety. 

The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  providing 
consistency  between  the  surveillance 
and  LCO  will  help  to  ensure  that  the 
plant  is  operated  within  the  bounds  and 
assumptions  of  the  analyses  performed 
and  approved  for  single-loop  operation 
(SLO).  The  SLO  analysis  included  an 
evaluation  of  the  impact  of  SLO  on  the 
applicable  accident  analyses.  The 
proposed  change  does  not  involve  any 
changes  to  the  accident  or  single-loop 
analyses  themselves. 

The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  since  it  does  not  affect  plant 
design.  The  scope  of  the  proposed 
change  is  limited  only  to  an  editorial 
correction  to  ensure  that  the  affected 
surveillance  is  cooaistent  with  the 
applicable  SLO  analyses. 

The  proposed  change  does  not  involve 
a  significant  reduction  in  a  mai^  of 
safety  because  it  will  make  the 
surveillance  consistent  with  the  purpose 
of  monitoring  core  flow  during  core- 
flow /reactor  power  conditions 
corresponding  to  the  restricted  zone  of 
Figure  3.4.1.1.  Maintaining  core  flow 
above  the  specified  vedue  when  in  the 
restricted  zone  maintains  sufficient 
margin  from  low-flow  conditions  where 
power/flow  ratios  may  be  high  enough 
for  destabilizing  effects  to  occur. 

For  the  reasons  stated  above,  the  staff 
believes  this  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street 
Clinton.  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel. 
Esq.,  Schiff,  Hardin  and  Waite,  7200 
Sears  Tower.  233  Wacker  Drive, 
Chicago,  Illinois  60606 

NRC  Project  Director  Daniel  R. 
MuUer 

Philadelphia  Electric  Company,  Docket 
No.  50-S52,  Umerkk  Generating  Station. 
Unit  1,  Mootgomery  County, 
Pennsylvania 

Date  of  amendment  request- 
November  4, 1988 

Description  of  amendment  request 
The  application  requests  changes  to  the 
Technical  Specifications  (TSs)  to  permit 


Federal  Regigter  /  Vol.  54.  No.  44  /  Wednesday.  March  8.  1989  /  Notices 


9919 


operation  of  the  reactor  with  one  of  two 
reactor  recirculation  loops  in  service 
under  certain  specified  conditions. 
Section  3.4.1.1  of  the  TSs  currentiy  has 
an  "ACTION"  requirement  which  states: 
"With  one  reactor  coolant  system 
recirculation  loop  not  in  operation, 
immediately  initiate  action  to  reduce 
THERMAL"POWER...within  two  hours 
and  initiate  measures  to  place  the  unit  in 
at  least  HOT  SHUTDOWN  within  12 
hours...."  The  proposed  changes  would 
allow  reactor  operation  %vith  only  one 
recirculation  loop,  at  reduced  power  and 
for  significant  periods  of  time,  without 
the  need  to  remove  the  reactor  from 
service. 

Single  Loop  Operation  (SLO)  is  the 
operation  of  a  reactor  with  only  one 
recirculation  loop  in  service.  The  use  of 
SLO  provides  a  great  deal  of  operational 
flexibility  and  serves  as  a  mechanism  to 
avoid  the  unnecessary  removal  of  a 
reactor  from  service  %vith  the  attendemt 
cycling  of  reactor  components  in  the 
event  a  recirculation  pimip  or  other 
component  mulfonctton  renders  one 
recirculation  loop  inoperable.  During 
SLO,  the  core  pressure  drop  is  reduced 
and  the  total  discharge  flow  from  the 
active  bank  of  |et  pimips  increases  at 
rated  drive  flow.  Flow  throu^  the 
inactive  jet  pumps  reverses  direction 
and  the  flow  pattern  in  the  reactor  lower 
plenum  becomes  asymmetric  relative  to 
rated  conditions  widi  balanced  two-loop 
inlet  flow.  SLO  is  a  recognized  practice 
for  boiling  water  reactors  that  has  been 
previously  accepted  and  licensed  by  the 
Nuclear  Regulatory  Commission  at 
various  facilities  including  Peach  Bottom 
Atomic  Power  Station.  Hope  Creek 
Generating  Station,  Susquehanna  Steam 
Electric  Station.  Browns  Ferry  Nuclear 
Station.  Duane  Arnold,  et  al.  The  NRC 
has  determined  that  SLO  of  BWT^'s  is 
generically  acceptable  as  set  forth  in 
Generic  Letter  No.  86-09,  'Technical 
Resolution  of  Generic  Issue  No.  B-59-(N- 
1)  loop  operation  in  BWRs  and  PWHs," 
dated  March  31,  1986, 

The  design  basis  accidents  and 
abnormal  operational  transients 
associated  with  power  operation,  as 
presented  in  the  Limerick  Final  Safety 
Analysis  Report  (FSAR),  Sections  6.2 
and  6.3,  and  the  main  text  of  Chapter 
15.0  have  been  re\'iewed  for  unit 
operation  with  only  one  recirculation 
loop  in  service.  The  transient  safety 
analysis  was  performed  on  an  initial 
cycle  basis  consistent  with  that  for  the 
FSAR.  The  analysis  shows  that  the 
transient  consequences  for  SLO  are 
bounded  by  the  full  power  two  loop 
operation  analysis  results  given  in  the 
FSAR.  The  conclusion  drawn  from  the 
transient  analysis  results  is  appUcable 
to  reload  cycle  operation  as  well  as 


initial  cycle  operation  for  the  Limerick 
Generating  Station  (LGS). 

Operating  with  one  recirculation  loop 
results  in  a  maximum  power  output 
approximately  30^  below  that  which  is 
attainable  for  two-loop  operation. 
Therefore,  the  consequences  of 
abnormal  operational  transients  from 
one-loop  operation  will  be  considerably 
less  severe  than  those  analyzed  for  two- 
loop  operation.  For  pressurization,  flow 
increase,  flow  decrease,  and  cold  water 
injection  transients,  the  results 
presented  in  Chapter  15  of  the  LGS 
FSAR  for  two-loop  operation  bound 
both  the  thermal  and  overpressure 
consequences  of  SLO, 

The  Loss  of  Coolant  Accident  (LOCA) 
analysis  presented  in  LGS  FSAR  Section 
15.6  has  been  evaluated  for  SLO.  The 
evaluation  utilized  the  GE  methodology 
ouUined  in  NEDO-20566-2,  Revision  1. 
"General  Electric  Company  Analytical 
Model  for  Loss-of-Coolant  Analysis  in 
Accordance  with  10  CFR  50  Appendix  K 
Amendment  No.  2  -  One  Recirculation 
Loop  Out-of-Service,"  dated  July  1978. 

The  bcensee  also  presented  the 
results  of  certain  other  analyses,  the 
consequences  of  which  are  bounded  by 
previously  submitted  full  power  two 
loop  operation  analyses.  These  include 
MCPR  operating  limit  containment 
analysis.  ATWS  and  fuel  mechanical 
performance.  Consequentiy,  no  changes 
to  the  Technical  Specifications 
addressing  these  areas  are  proposed 
based  on  the  results  of  these  analyses 

As  noted  previously,  the  licensee  has 
proposed  certain  operating  restrictions 
that  would  go  into  effect  if  the  plant 
were  to  enter  SLO.  The  proposed 
changes  to  the  TSs  are  listed  below: 

The  proposed  changes  on  Page  2-1 
raise  the  Safety  Limit  Minimum  Critical 
Power  Ratio  (MCPR)  by  0.01  to  account 
for  increased  uncertainties  in  the  core 
total  flow  and  Traversing  Incore  Probe 
(TIP)  readings  during  SLO. 

The  proposed  changes  on  Pages  2-4, 
3/4  2-7,  3/4  3-60,  and  3/4  3-60a  provide 
individual  Average  Power  Range 
Monitor  (APRM)  scram  and  rod  block 
equations  and  Rod  Block  Monitor  [RBM] 
rod  block  equations  for  two  loop 
operation  and  SLO  to  account  for  the 
discrepancy  between  actual  core  flow 
and  indicated  flow  in  the  active  loop 
during  SLO. 

The  proposed  change  on  Page  3/4  2-1 
incorporates  a  Maximum  Average 
Planar  Linear  Heat  Generation  Rate 
(MAPLHGR)  reduction  factor  of  0.89  for 
SLO.  The  MAPLHGR  reduction  factor 
accounts  for  core  flow  decreasing  more 
rapidly  during  a  LOCA  in  SLO  than  two- 
loop  operation  which  could  result  in 
more  severe  heatup  of  fuel  cladding. 
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Ihf»  propoflfd  changes  on  Pagea  3/4  4 
1  through  3  4  4  2  Incorporata  action 
!itiitfTTn<>Titi  and  asaociatini  runmillanct* 
rf<)uirt*menfi  (o  rnsurs  SLO  it 
conducted  within  the  anatyred  bases  In 
addition  to  the  previously  mentioned 
MCPH,  MAPLHCR.  APRM  and  RBM 
changes  this  spwrtfication  restricts  SLO 
Id  manual  flow  control.  Mmits  thermal 
power  to  less  than  or  equal  to  70%  of 
rated,  limits  operating  recirculation 
pump  ipeed  to  less  than  or  equal  to  90% 
of  rated,  and  establishes  thermal 
hydrauHc  stability  and  differential 
temp^ni hire  requtrements 

The  proposed  changes  to  Figure 

3  4  111  PirTTnal  Power  Versus  Core 
How  (in  pMtff  I '4  4-J  define  the 
iinrestnrtpfi  and  restnrted  operating 
re>(ion9  of  the  perrenfage  rated  core 
thermal  power  versus  percentage  rated 
core  flow  oirves 

The  propos«*<l  changes  on  Pages  3/4  4- 

4  and  3/4  4-4«  establish  |et  pump 
operability  Surreillance  Requirements 
for  SLO 

In  addition,  changes  are  proposed  on 
Pax**  ')/4  2  7  to  delete  an  ambiguous 
phrase  in  lh«  note;  on  Pages  3/4  2  10  and 
3/4  2  10a  to  provide  nofes  to  clarify  the 
applicability  of  MCPk  operating  limits; 
on  Page  3/4  4-5  to  clanfy  the 
recin  ulation  loop  flow  miamatch  Action 
requiramants;  and  on  Pages  B2  1.  B9/4  1 
Z.  B  3/4  2  1.  B  3/4  2  2.  B  3/4  2-4  and  B  3/ 
4  4  I  to  incorporate  the  results  of  SLO 
rfnalys«s  in  the  Elaaes. 

liasia  fnr  prr>pos«ti  no  sigmficnnt 
ha/.ards  consideration  detfrmination. 
The  Commission  has  provided 
stdnddrds  for  determining  whether  a 
■iignifitant  hazards  consideration  exists 
,.»  utrttsd  in  10  CFR  '5a92(c)  A  proposed 
amendment  to  an  operating  license 
iTivolves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  ai  cnrdanc^  with  the  proposed 
anit'ndmenl  would  not:  (1)  involve  a 
Rignitu  ant  iru:r»>as«  in  the  probability  or 
(  onseqiM-nces  of  an  acc)d«rn(  previously 
evaluated;  (2)  create  th«  poaaibility  of  a 
new  or  different  kind  of  accident  from 
tiny  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  In  a 
margin  of  safety 

The  licensee  addressed  the  above 
three  cntena,  both  ganarally  and  for 
each  TS  change.  In  the  amendment 
application  and  made  a  no  siKHificant 
hazards  consideration  detemiinatlon 
The  licensee  s  analysis  of  the  proposed 
amend'nent  la  reprodnc<»d  below: 

THa  proposed  Tscbntcal  Sfwciflcaaoa 
I  han)(aa  fur  SLC)  will  not  liii.iaasi  tha 
probability  or  cuoaaqaancsa  at  soy  soct^nl 
prevunisly  evaUotsd.  The  <i«sifn  basis 
accidents  and  abnormal  oporstional 
tranaianti  aasumalad  wUb  power  operation, 
as  presented  In  the  IC.9  PSAR.  Sscrions  A  2 


and  8  i.  and  Chapter  1  Vfl  have  been  reviewed 
for  unit  operation  with  only  one  recirculation 
loop  in  sarvtca  The  apprrprfate  aetpo+nts  and 
operating  Hmlts  ara  adiwste<l  for  SLO  and  ore 
botrndod  by  th«  LCS  PSAJt  analysis 
performed  for  two-loop  operation. 

The  proposed  Tschiucal  Spodflcation 
changoa  wiU  nol  croala  iha  possibdily  at  a 
new  or  different  accidant  frooi  any  prrvtovsiy 
evaiiiatt>d  AJthouKh  the  propoaed  changes 
IntTTxiuce  s  new  mode  of  operation,  the 
possible  accidents  danng  SLO  sr«  the  same 
at  thooe  analysed  In  the  PSAR  ior  two-ioop 
operation  and  ars  wirtiln  Iha  bounds  of  the 
LCS  FSAR  onalymta. 

The  propoaed  Technical  SpodflcaOon 
Lhangns  wUI  not  involve  s  sIgBlficanI 
reduction  in  a  marfiin  of  safety  The  propoaed 
changas  sitiusl  the  apprapnata  salpomis  aad 
operating  limits  for  SLO  to  mauitain  or 
improvs  the  current  margin  of  safety 

A  no  significant  hazards  consideration 
d«»lennln«ttoo  for  each  propoaed  change 
follows: 

A  MCPR  Safety  and  Operating  Limit  for 
SIX) 

HI  The  proposed  tncressa  ta  tha  MOV  hwl 
(.laddinn  iniagnty  salary  limit  during  SLO 
does  nol  Locraaaa  tha  probability  or 
consequences  of  any  sccidant  (ireviuusly 
evaluated. 

The  MCPH  fuel  cladding  integrity  safety 
limit  IS  set  such  that  no  fuel  damage  is 
calculated  to  occur  if  Die  limit  Is  not  riolated 
It  IS  determined  using  the  NTtC  approved 
Ceneral  Kiacinc  Thermal  Acabrsis  Basis 
((^ETAB).  whtcii  IS  s  statistical  mooel  'hat 
combtnas  uncartatnbas  m  the  aiethods  used 
to  calcalata  cnlicoi  power  For  SLO.  the 
uncertaiDtiss  In  total  cora  flow  aad  TIP 
readings  used  in  the  determuiatlon  of  the 
safety  limit  MCKK  are  lander  than  (or  rwo- 
liM)p  operation.  The  total  core  Bow  and  TIP 
ff  ading  uncertainties  for  SLO  have  bean 
analyzed.  The  net  effrrt  of  these  two  revised 
un<j'rtamties  Is  a  ftlM  Inrr^mental  tacrease  In 
the  required  MCFV  fuel  dodding  mtagnty 
■afpty  limit  to  s  higher  safety  limil  N4CP1t  of 
1  (»  for  SLO 

The  cnrrant  MCPR  operaung  limit  and 
flow  dependant  MCPS  Umit  provide  adequate 
protection  for  tranotents  initiated  during  SLO. 
The  penults  of  the  analyses  of  tbeoa  events 
show  lufflcient  margin  to  the  proposed 
increased  MCPR  fue!  cladding  integrity  safety 
limit  The  consequences  of  abnormal 
operational  transients  dnrmg  single  loop 
operation  will  be  less  severe  than  those 
analyzed  for  two-loop  r>peration  d«e  to 
reduced  maxlmun  power  output.  For 
pressunzation.  Bow  locreaaa.  flow  decraasa. 
and  cold  walor  in)ection  tronaaants.  the 
results  presenlad  in  Chaptar  tS  of  th«  LCS 
F'SAR  bound  both  the  thermal  and 
overpressure  consequences  of  SLO.  The  two 
moRl  limfltng  pressurization  transients 
analyzed  for  SLO  are  Peedwster  Controller 
Failure    N4axiaium  Demand  (FWCF)  and 
Generator  Load  Reioctiosi  wHh  Bypaaa 
Failure  (LRBPFV 

The  FWCF  evant  la  pootulalea  sai  the  booia 
of  a  single  failure  of  a  msstei  iaadasater 
control  devica,  apaciAcally  oas  whtch  can 
directly  causa  an  locrastfa  In  noolani 
inventory  by  increasing  tha  total  fgadwtar 
flow  The  most  severe  sppUcable  event  is  s 


feedwaier  controllet  failurs  durlag  tag mmans 
flow  demand.  The  calculated  tranoienl  MCPR 
of  1  20  for  SLO  is  much  greater  than  the 
current  safety  Bmit  of  1.07  and  the  proposed 
limit  of  1  OS.  The  resulting  peak  vessel 
pressure  of  1113  psig  is  much  less  than  the 
ASME  limit  of  1375  pstg  The  LRBPF  event 
which  IS  the  loss  of  generator  electrical  load 
fron  high  power  ooiKfitioaa  with  faihsre  of 
the  oiain  turbina  bypass  vslvoa  ia  dtamssed 
in  F^AR  Section  IS  2  2.  Ths  cakalatad 
transient  MCPR  of  1.1*  for  SLO  is  aiiich 
greater  than  tba  currant  safety  UatI  XJUf  and 
the  proposed  limit  of  UM.  Tha  ivsultinf  peak 
vessel  pressure  of  1182  psig  la  much  less  than 
the  ASME  limit  of  1375  psig. 

The  safety  limit  MCPR  for  SLO  is  set  such 
that  no  fuel  damage  is  calculatod  to  occur 
and  thereby  accompHshes  the  same  purpose 
as  the  two-loop  operation  limit.  Because  the 
revised  higher  safety  Hmit  of  1.08  maintains 
the  current  margta  of  safety  and  tha  corrent 
op>erating  limit  mamtaina  aofSciaat  naigin  to 
the  revised  safety  limit,  tha  changa  lo  Am 
MCPR  safety  limil  during  SLO  doaa  not 
increase  tha  probability  or  ooaaaquencas  of 
any  acadent  previously  svalualed. 

(2)  The  proposed  Increase  in  the  MCPR  fuel 
(.ladding  integrity  safety  limit  during  SLO 
does  not  create  the  possibiUty  of  s  new  or 
different  kind  of  sccident  from  sny  sccidenl 
previonsly  evshisted. 

The  MCni  safety  hmit  cannot  initiate  an 
accident  and  imposing  the  MCPR  Hmit  does 
not  involve  s  chants  in  tlia  currant  nods  ol 
operation,  therefors.  this  dianyt  does  not 
create  the  possibility  of  s  now  or  dtfiarent 
Vind  of  occidenl  than  prsvioualy  avataatacL 

I J)  The  proposed  increase  ia  tha  MCPR  fuel 
cladding  integrity  safety  limit  during  SLO 
does  not  involve  s  significant  reduction  in  s 
margin  of  safety 

The  SfCPR  safety  limit  Is  determined  using 
NRG  approved  mettiodolojor  The  proposed 
0  01  increase  sccounts  for  the  increased 
uncertainties  in  total  core  flow  and  TIP 
readings  due  lo  SLO.  This  Incrsass  in  the 
MCPR  safety  limit  maintains  the  margin  ol 
safety  established  (or  two-loop  operation. 
Therefore.,  this  change  does  not  involve  a 
significant  reduction  in  the  margm  of  safety. 

B  Correction  of  RBM  and  APRM  Flow 
Biased  Setpoinl  F,quations 

(1)  The  proposed  changes  to  the  RBM  and 
APRM  fliTwhiased  setpoint  equations  do  not 
increase  the  probability  or  consequences  of 
any  accident  previously  evaluated. 

SLO  results  in  backflow  throagh  10  of  the 
20  jet  pumps  such  that  tha  direct  sctiva-loop 
flow  measurement  may  not  taidicata  actual 
flow  above  about  40%  core  flow  without 
correction.  The  proposed  cltangea  lo  the  RBM 
and  APRM  flow-biased  setpoint  equations 
conservatively  modify  the  recirculation  flow 
rate  dependant  rod  block  and  scram  setpoint 
equations  to  correct  for  ana  pamp  oparatian. 
The  proposed  changes  ad^aat  Iha  satpolnt 
equaUons  to  preserve  the  original 
relationship  between  the  setpoints  snd  tf.a 
effective  drive  flow  when  opetatliig  In  SLO 
such  that  the  consequences  of  a  rod 
withdrawal  onor  (hsriaf  SLO  are  bsaadsd  by 
the  snalysis  pisaantad  la  PSAR  Soctian 
15.40.  Purlhas.  lower  powar  dating  SLO 
assures  thst  the  MCPR  operating  limit  is  not 


violaia^  "AasalaM.  Ihe  chafes  ts  the  BSM 
and  APRM  flow-biased  setpoint  equation  do 
not  inoraaaa  the  probubsUlf  or  oanaeqaesices 
of  an  afridant  pwiiluaatj  avahiatad. 

W  TW  prspssi  J  rttmngM  \»  Iha  RBM  and 
AHtM  fknr-baaad  aatpaint  atiuateM  do  Bo( 
create  tha  paoaihiUly  of  a  aear  (V  difiennt 
kind  af  atrMiml  faaai  any  anridwit  previously 
evnfaiatod. 

1^  psapsiad  rhnngns  cannot  tha  BflM  and 
APRM  flow  biaaed  aatpniot  a^aatltaH  ts 
praaorva  the  oriQlnal  wiUhnashiji  between 
tha  satyoiaU  aad  Iha  actual  aCEaotive  drive 
Qow  whoa  opaiatiag  is  SLO  and  therefore  do 
not  creatattapnaaihilityafaaawordiHateBt 
kind  of  aoddaot  tfaaa  |a«wioualy  tvalnalnd 

(3)  T^  piopeaad  choageo  ts  the  RBM  aad 
APKM  ilow-hiaaari  aatpoiot  aquations  do  not 
involve  a  siyiifirant  radaotioa  la  a  aaqgiB  of 
safety. 

The  propoaed  cofrectiaBS  lo  the  RBM  and 
APRM  flow-biaaed  aetpoint  equations 
preserve  the  original  relationship  betswaea 
rod  blocks  and  scran  aad  actual  afiechve 
drive  flow  diuiiig  SLO:  therefon.  it  follows 
thai  these  changes  do  not  involve  a 
significant  reduction  In  the  marglD  of  safety. 

C  MAPLHC8  Reduchon  Factor 

(1)  AppbcBtian  of  the  proposed  MAPLHCR 
reductian  fisctar  during  SLO  does  not 
increaae  tha  probabili^  or  mn««]iii.nr-pf  of 
any  ^rriAant  pvcviously  evaluated. 

MAIUiGR  LimiU  ais  astahliahad  to  ensure 
that  the  ameptanre  mtaria  for  fuel  and 
Emergency  Core  Cooling  SysteaiB  (ECCS) 
established  in  10  CFR  5a4fl  an  met  For  SLO. 
in  tha  event  of  a  LOCA.  the  core  Sow 
decreases  laora  rapidly  than  in  the  two-loop 
operating  casa.  resulting  in  more  severe 
cladding  haatup.  SLO  would  also  result  in 
■man  changes  in  the  high-power  node 
uncovery  times  and  times  of  rated  spray.  The 
effect  of  the  reflooding  times  for  various 
break  sizeo  is  also  generally  sbmH.  A  SLO 
LOCA  analysis  araa  parfornwd  for  LGS  osing 
the  modals  and  Bssiiiaiilinsis  docaaiented  in 
General  Elactiic  Documeat  NWO-2BtM-t 
RaviasoB  L  praviniialy  eefaranoed.  Usi^  this 
method.  SAFE/SEFLOOD  'v^t"-*"--  coda 
runs  were  made  for  ■  fuU  spectniai  of  large 
break  sizes  for  only  the  recirculation  suction 
line  breaks  (most  limiting  for  LGS).  The  totiil 
hot  node  uncovered  time  for  two-loop 
opeiabon  is  133.S  seconds  for  ^e  100%  DBA 
suction  break.  For  SLO  the  uncovered  time  is 
134.3  oaooads  ior  tha  100%  DBA  sactiaa 
braak.  A  siaall  break  LOCA  would  cause  a 
■light  increase  anproioiaately  50  degrees  F]  ia 
the  PCT.  This  iacreaso  would  be  offset  by  the 
reduced  MAFLHCR  used  during  SLO, 
resulting  in  PCT  values  for  small  breaks  less 
than  tha  tSH  de^ee  F  saiali  faaeak  PCT  vahie 
previoualy  laportad  ior  LGS.  and  significantly 
less  than  the  10  CFR  B0.4fl  rUrfrfiiig 
temperature  limit  of  Z200  degrees  F.  Suice  the 
reflood  minus  uncovery  time  for  the  SLO 
analysis  is  siasilar  lo  ths  two4oop  analysis, 
the  MAPLGHR  curves  can  be  modified  by 
derived  reduction  factors  for  use  during  SLO. 
The  results  of  an  analjfsis  performed  to 
determine  the  MAPUfGR  reduction  factor  for 
Cycle  2  fnel  is  set  forth  In  General  Bectric 
Conpany  DocuaMPt  No.  gSASflOl, 
"Suppliiastalal  Roload  Liconaii«  Sabmlttal 
for  Uatarlcfc  Caaaasaiag  Slnliaa  Unit  1. 
Reload  1."  dalad  Fetmary.  1M7. 1^ 


propoaed  MAPLHGR  lednctkm  factor  is 
applied  Sa  nBoare  die  consequenoes  of  a 
LOCA  are  not  increased  in  SLO.  Therefore, 
this  change  does  not  Incmaae  the  probability 
or  consoqaenoes  af  an  acadent  previooaiy 
analyied  (LOCA^ 

(2)  Apphcatton  of  fi»  pvopooed  MAPLHGR 
redaction  foctar  dmiiig  SLO  does  not  create 
the  pnaaihilty  of  a  aaw  or  dtfiereat  kind  af 
accideat  from  angr  aoddenl  psevieaaly 
esdbatod. 

MAPUJGK  liaili  are  — *-*J*->»«.i  to  enanic 
fuel  inteipity  ia  te  asnat  nf  aa  aocidenL 
ModificatMB  of  tha  IdAFLHGK  liaat  darii« 
SLO  does  BBt  oaale  the  pnaslhitity  of  a  new 
or  dJffBraBt  bod  of  aocidieBt  than  previoualy 
evalaatad. 

(3)  Avpiication  of  Hw  propoaed  MAPLMGK 
rodndiaa  factor  dariag  SLO  doea  not  iavohre 
a  significant  redactiaB  ia  a  noigin  of  oafety. 

The  accafitaace  GEileiia  of  10  cm  98.48 
estaUish  the  ■"■■'g*—  of  aaiety  for  fuel  and 
EOCS.  The  aaaiyaia  calcalated  the  total  hot 
node  onooaerad  tine  for  Ike  aoat  limitiQg 
100%  DBA  suction  fanak  to  be  ISS^  seconds 
for  two  loop  operation  and  ISt  J  aoconds  far 
■ingle  loop  operatiao.  The  catcdatad  small 
brook  peak  c^ddiag  tamperatinc  (PCT)  for 
SLO  woald  be  ieos  tfaaa  the  ISEO  d^oes  P 
■man  break  PCT  lapnrtad  for  the  two  loop 
analysia.  Since  appboatsoa  of  the 
conservativa^  cidcalated  MAFliiGK 
reductian  factor  ads  oniy  to  preaerve  the 
original  relatsonafaip  batseeeu  two-loop 
MAPLHGRs  and  tbiB  aoceptaace  ctiteha.  this 
change  does  not  involve  a  ligiiirii  mil 
rednctieB  ia  the  aiaigiB  of  safety. 

D.  Thermal  Power  LiwtatiaB 

(1)  Restoictiag  operatiun  in  SLO  to  less  tiian 
or  equal  lo  70%  rated  thennal  power  does  not 
increaae  the  probability  or  oonaeqBeaces  of 
any  accident  previously  evaluated. 

The  analyses  perfuuaod  for  SLO  assume 
75%  rated  thnniial  power  and  BOX  rated  core 
flow,  wfaicfa  repnaeats  aingie  ncircnlatian 
loop  opeiatioB  ait  M0%  paaip  speed  on  the 
105%  rod  line.  All  afaaataMl  operational 
transients  anaiyaod  in  the  PSAR  have  been 
examined  for  eSeds  aaaaed  by  SLO.  The 
limiting  abnotmal  operatiaaal  tiuisiests  have 
been  reevoiuatod  ia  detail:  generator  load 
rejection  with  bypass  failure  and  feedwater 
controller  failnia  to  mavlmiTni  demand. 

The  impact  of  SLO  on  containment 
response.  ATWS.  and  fnel  thermal  and 
mechanical  peifumanoe  was  also  evaluated. 
Consequences  of  ail  thene  were  found  to  be 
bounded  by  previously  submitted  full  power 
analyses.  Thierofore.  restiicting  operation  in 
SLO  to  less  than  or  equal  to  70%  rated 
thennal  power  does  not  increaae  the 
probabihty  or  oonseqoenoea  of  an  acdde&t 
previoualy  analyaed. 

(2)  Restiictiag  operatiaa  in  SLO  to  less  than 
or  equal  to  70%  eotod  thermal  power  does  not 
create  the  posaiUlity  of  a  new  or  different 
kind  of  accidaBt  frooi  any  accident  previously 
evaluated.  The  range  of  power/flow 
conditions  hi  the  SLO  operating  domain  has 
been' evaluated  and  loand  to  be  within  the 
previoualy  evaluBtad  range  of  operating 
conditions.  SLO  only  cfaaages  the 
assumptions  atifiaed  in  the  appropriate 
previous  analyses  aad  therefore,  does  not 
create  the  possibility  «f  a  new  or  diHerent 
kind  of  accident  than  previoesty  evaluated. 


(3)  Restricting  operation  m  SLO  to  less  than 
or  equal  to  70%  rated  thermal  power  doe*  noi 
involve  a  signficaol  redudson  in  s  margin  of 
safety. 

Results  of  die  aforementioned  analyses 
show  4iat  SLO  at  75%  rated  thennal  power  is 
bounded  by  pietiouriy  submitted  fall  power 
analyses.  Therefore,  limiting  SLO  to  less  than 
or  equal  to  7ir*  rated  thermal  power  (which 
corresponds  to  90%  rated  pmop  speed)  does 
not  involve  s  significant  reduction  in  the 
margin  of  safety. 

E.  Recirculation  Pump  Speed  Limitatioo 
(1)  Operation  ia  SLO  with  recirculation 

pump  Mpeed  limited  to  less  than  or  equal  to 
90%  of  rated  pump  speed  does  not  increase 
the  probability  or  oonaequenoes  of  any 
accident  previously  evaluated. 

The  redrculatioa  pump  speed  will  be 
limited  to  90%  of  rated  dunng  SLO  The 
safety  analysis  sssimied  100%  punp  speed  in 
SLO.  Vibration  tests  have  been  coaducled  on 
BWRs  in  SLO  which  demonstrate  that  oil 
instruiaented  veaoel  iatetnal  conipaaeBl 
vibralioas  are  seithin  the  aUowabie  criteria. 
Results  of  these  analyses  and  teals  thorn  tliat 
under  all  SLO  operating  nnnriihnns  the 
vibration  ievel  is  acceptable  and  bounded  by 
previoBsty  submitted  fall  power  analyses: 
therefore,  operatiao  in  SLO  with  reorculstian 
pump  speed  bmited  to  less  than  or  equal  to 
90%  of  rated  pump  speed  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  analyaed. 

(2]  Opmtion  in  SLO  wi^  redrcnlation 
pump  speed  limited  to  less  Aan  or  equal  le 
90%  of  reted  pump  speed  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previonsfy 
evaluated. 

Recirculation  pump  speed  is  not  the 
initiating  event  of  any  accident  so  this  change 
does  not  create  the  possibility  of  ■  new  or 
different  kind  of  accident  than  previously 
evaluated. 

(3)  Operation  in  SLO  with  recirculation 
pump  speed  limited  to  less  than  or  equal  to 
90%  of  rated  pump  speed  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Results  of  the  aforementioned  analyses  and 
tests  show  that  SLO  at  100%  rated  pump 
speed  is  bounded  by  previously  submitted 
full  power  analyses.  Therefore, 
conservatively  limiting  pump  speed  to  lees 
than  or  equal  to  90%  of  rated  pump  speed 
does  not  involve  s  «ignifirant  reduction  m  ihe 
margin  of  safety. 

F.  Stability  Requirements 

[1]  Revision  of  the  stability  monitoring 
requirements  for  operation  in  SLO  does  not 
increase  the  probabihty  or  conaequences  of 
any  accident  previously  evaluated. 

These  revisions  regarding  stabihty 
monitoring  requirenents  are  an  additioe  lo 
the  current  stability  proviaions  to  implenieDt 
the  NRG  approved  stability  criteria  (CE  Co. 
SIL-3aa  Revision  1)  for  SLO  as  set  forth  by 
Generic  Letter  88-02.  dated  faauary  Z3.  IMS 
and  Generic  Letter  8840  dated  Marck  31. 
1986.  Tbermai-faydnulic  stability  dnnng  SLO 
was  genencally  evaluated  in  the  General 
Electric  report  NEDE-24011.  Rev.  ft. 
Amendment  8.  "Tharmal  Hydnnhc  Stability 
Amendment  to  GESTAR  0."  doted  April  24. 
1985  and  found  to  satisfy  the  requirenients  of 
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10CTK50,  Appendix  A.  C.eneml  I>it«n 
CXtpnon  12  Sl«bilit7  m<in'lortng  proviiion* 
(lecrKaMt  the  protuibility  of  fiitti  damage  by 
avoidinx  limil  i  yi  le  nrulron  flu*  oacillatiom 
Conn^u«>nlly   thea«  rhariKH  will  nt)t 
lncr«us«  the  pn>b«bility  or  ton»*quenrea  of 
an  af.(  ulenl  prfvioualy  analytetl. 

|2|  Rpvigion  of  the  itability  monitonng 
rmjulr^mentt  for  operation  in  SIX)  do«a  not 
create  th«(  ponmbility  of  a  new  or  different 
kind  of  acculrnt  fnim  any  accident  pr«viou»ly 
evalutfleil 

Since  these  changei  only  add  additional 
•tability  monltonnti  requiremenli  and 
operating  r»itnctiona,  they  do  not  create  the 
poaaihility  of  a  new  or  difft'rent  kind  of 
accident  than  pr«vlou*ly  evaluated 

|3)  Revlilon  of  the  itability  monitoring 
requirement*  for  operation  in  SIXJ  doet  not 
Involve  a  tlxnificanl  reduction  In  a  marjiln  of 
•afely 

Since  these  change*  only  add  additional 
itability  monitonnji  requiremenli  and 
operalinn  rtstrlctlona  to  enaure  that  limit 
cycle  neutron  flux  oacillationa  are  avoided, 
they  do  not  involva  a  «ignif)cant  reduction  in 
the  margin  of  aafety 

G  UifTorential  Temperature  Requirement* 

(1)  The  addition  of  recirculation  loop 
differential  temperature  limit*  for  operation 
in  SLO  does  not  Increaae  the  probability  or 
con*«quences  of  any  accident  previously 
evaluated. 

These  revisions  for  surveillance  of 
recirrulation  loop  differential  temperature  are 
an  addition  to  the  current  differential 
temperature  requirements  of  Technical 
Spsdflcattoa  S.4.1  4  for  idle  recirculation  loop 
startup.  The  purpoea  ot  the  sddittonAi 
•urvelUance  on  differential  temperature* 
below  SO%  thermal  power  or  50%  rated 
recirculation  loop  flow  1*  to  mitigate  undue 
thermal  atress  on  vesael  nozxlea.  recirculation 
pump  and  vessel  bottom  head  during 
extended  SIX)  With  thermal  power  and 
ret:irculation  loop  flow  greater  than  the 
action  levels,  cold  water  will  be  adequately 
swept  frocn  the  vesael  bottom  head,  thus 
preventing  stratification  Since  these 
revisions  act  to  decrease  the  possibility  of 
undue  thermal  stress  the  changes  will  not 
incTease  the  probability  or  cons«quenrj>s  of 
sn  accident  previously  analysed. 

(2)  The  addition  of  recirculation  loop 
differential  temperature  limit*  for  operation 
in  SLC)  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Since  the  changes  only  sdd  additional 
differential  temperature  monitoring 
requlremenla  and  operating  restriction*,  they 
do  not  create  the  poaaihility  of  a  new  or 
different  kind  of  accident  than  prt>vlovisly 
evaluated 

(3|  The  addition  of  recircuUHrm  lo<ip 
differential  temperature  lUnita  for  operation 
In  SLO  doea  not  involve  a  significant 
reduction  in  s  margin  of  safety 

Since  these  changes  simply  apply  the 
differential  temperature  requirements 
presently  existent  for  Idla  recirculation  loop 
startup  to  sxtended  SLO.  they  do  not  Involve 
a  significant  reduction  m  the  margin  of 
safety 

fi  Manual  Flow  ('.onlrol 

|1|  Restriction  of  the  recirculation  flow 
control  system  to  the  manual  mode  during 


SLO  does  not  increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

To  prevent  potential  control  oscillation 
from  occurring  in  the  recirculation  flow 
control  system,  the  operation  mode  of  the 
recirculation  flow  control  syatem  will  be 
restricted  to  operation  in  the  manual  control 
m(Mla  for  SLO  Recirtrulation  drive  flow  can 
be  significantly  noisier  during  SLO  than 
during  normal  operation,  resulting  m  a  noisier 
signal  to  the  acoop  tube  poaitioner  In  the 
manual  mode,  the  positioner  flow  demand 
signal  Will  be  constant  between  operator 
induced  demand  changes.  Restricting 
operation  of  the  reclrcvdation  liow  control 
system  to  the  manual  mode  during  SLO  will 
not  increase  the  probability  or  consequences 
of  an  accident  previously  analyxed  since  this 
I*  a  normal  mod*  of  operaUon. 

(2)  Reetriction  of  the  recirculation  flow 
control  system  to  the  manual  mode  dunng 
SLO  does  not  create  the  poulbility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Operation  of  the  recirculation  flow  control 
system  in  the  manual  mode  la  not  the 
initiating  event  of  any  accident  and  requires 
no  changes  in  the  current  mode  of  opera  bon. 
therefore,  this  requirement  does  not  create 
the  possibihty  of  a  new  or  different  kind  of 
accident  than  previously  evaluated 

(3)  Restriction  of  the  recirculation  flow 
control  system  to  the  manual  mode  during 
SLO  do«*  Dot  Involve  a  significant  reduction 
In  a  margin  of  safety 

Since  operation  of  the  r«circulat)on  flow 
control  tysteni  In  the  manual  mode  will 
prevent  potential  control  oscillations  from 
occurring  in  the  system,  this  change  does  not 
Involva  a  signiflcant  reduction  in  the  mai^xi 
of  safety 

L  )e1  Pump  Surveillance 

(1)  RavMon  of  the  M  pump*  turveillance 
requirements  to  account  for  SLO  does  not 
increase  the  probability  or  consequences  of 
any  acddant  previously  evaluated. 

The  changes  to  the  t«t  pump  surveillance 
requirements  merely  provide  clarification  to 
specifically  address  SLO  and  two-loop 
operation.  Therefore,  the  change*  will  not 
Increase  the  pr<)(>ability  or  consequences  of 
an  accident  previously  analyxed. 

(2|  Revision  of  the  )et  pump  surveillance 
requirement*  to  account  for  SLO  does  not 
create  the  poasibility  of  a  new  or  differwit 
kind  of  accident  from  any  accident  prevvoualy 
evaluated. 

Thesa  changes  to  the  |et  pump  surveillance 
requirements  are  not  the  initlsting  event  of 
any  accident  and  require  no  changes  In  the 
current  mode  of  opera  Hon;  therefore,  they  do 
not  create  the  poesiblllty  of  s  new  or  different 
kind  of  accident  than  previously  evaluated. 

1 3)  Revision  of  the  jet  pump  surveillanca 
requirement*  to  account  for  SLO  does  not 
Involve  B  significant  reduction  In  a  margin  of 
aafpty 

Since  these  changes  result  in  surveillanoa 
requirements  of  the  operating  ^t  pumps  In 
SLO  identical  to  those  existent  for  two-loop 
operation,  they  do  not  involve  a  significant 
reduction  In  the  margin  of  safety 
I  Admtnistrstive  Changes 
|1)  The  proposed  admuUstraUve  changes 
do  not  Increaae  the  probability  or 


consequences  of  any  accident  previously 
evaluated. 

The  proposed  change  to  the  note  on  page 
3/4  2  7  delete*  the  reference  to  "power 
a»cen»ion '■  when  adtuiting  APRM  setpoinl* 
by  adjusting  the  APRM  gain  when  the  MFLPD 
i*  greater  than  the  FRTP.  The  proposed 
change  to  page*  3/4  210  and  3/4  2-lOa  simply 
provides  clarification  that  the  current  MCPR 
operating  limits  are  applicable  to  both  two 
recirculation  loop  and  single  recirculation 
loop  operatioa  The  proposed  change  to  the 
ACTION  of  Technical  Specification  3.4.1.3  on 
page  3/4  4-8  will  require  the  shutdonvn  of  one 
of  the  two  recirculation  loops  when 
recirculation  flow  mismatch  exceeds  the  limit 
rather  than  declaring  the  loop  of  slower 
speed  not  lo  operation.  These  two  proposed 
changes  merely  provide  clarification  of  the 
existent  specirications;  therefore,  these 
changes  will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
analyzed 

(2)  The  proposed  administrative  change* 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated 

The*«  change*  are  not  the  initiating  event 
of  any  accident  and  reqiiir*  no  change*  In  the 
current  mode  of  operation:  therefore,  they  do 
not  create  the  poMlbility  of  ■  new  or  different 
kind  of  accident  than  previouily  evaluated 

(3)  The  proposed  achninistrative  dianges 
do  not  involve  a  signiflcant  reduction  in  a 
margin  of  safety. 

Since  these  changes  only  serve  to  better 
define  the  requirements  of  the  appropriate 
LCOs,  they  do  not  involve  a  significant 
reduction  In  the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
submittal  and  significant  hazards 
analysis  and  concurs  with  the  Ucensee's 
determination  as  to  whether  the 
proposed  amendment  involves  a 
significant  hazard*  consideration. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
Involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  Ucenaee:  Conner  and 
Wetterhahn.  1747  Pennsylvania  Avenue. 
NW..  Washington.  DC  20006 

NRC  Project  Director  Walter  R. 
Butler 

Philadelphia  Electric  Company.  Docket 
No.  50-3S2,  Limerick  Generating  Statioo. 
Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request-  January 
27.1960 

Description  of  amendment  request 
The  request  would  change  the  Technical 
Specifications  (TSs)  to  revise  the 
effluent  dose  limits  to  a  per  site  rather 
than  a  per  unit  bases.  The  Limerick 
Generating  Stabon  is  a  two-unit  site.  At 
present  only  Unit  1  has  an  operating 


licenae.  Uait  2  is  expected  to  be  ready 
for  operatioB  within  the  next  four 
mooUta.  The  atation  has  aeveral  liquid 
and  f  aaeoua  waste  processing  aystems 
that  are  cammoo  to  both  units.  The 
liquid  waste  ccilection  tanlca  and 
prooeaaing  eqinpment  serve  both  units. 
The  arrangeraent  precludes 
quantificadoB  of  liquid  waste  sources 
from  each  uniL  The  atation  has  four 
gaseous  effluent  release  points,  two  of 
which  are  conuaoa  to  both  units.  The 
North  Stack  Exhaust  Duct  is  the  release 
point  for  the  oQgas  systems  (each  imit], 
the  mechanical  vacuum  pump  and  gland 
seal  cendenaer  exhaaat  system  (each 
unit),  the  oontaimneat  pui:ge  system 
(comBKKi  for  both  units),  the  standby 
gas  treatment  system  (comnioB  for  both 
units),  and  tlie  Turbine  Enclosure 
ventilatioo  syvteras  (each  unit)  and 
other  common  and  separated  systems. 

There  is  one  "hot"  maintenance  shop 
for  both  anits.  Ventilation  exhaust  is 
released  from  a  separate  exhauat  ducL 
There  is  a  Unit  1  South  Stack  Exhaust 
Duct  and  a  Unit  2  South  Stack  Exhaust 
Duct  The  Unit  1  duct  is  the  release  point 
for  the  Unit  1  refuel  Door  ventilation 
exhauat  and  the  Unit  1  Reactor 
Enclosure  ventilation  exhaust  Likewise, 
the  Unit  2  dact  is  the  release  point  for 
the  Unit  2  re&iel  floor  v<nntilatian 
exhaust  and  the  Unit  2  Reactor 
Enclosure  ventilatian  exhaust  As  is  true 
for  most  BWRa,  the  refuel  floor  is  one 
long  open  area  above  the  reactors.  This 
arrangement  precludes  quantification  of 
the  gaseous  waste  sources  to  a 
particular  imit 

The  activity  released  through  all  these 
gaseous  effluent  release  points  is 
monitored  in  accordance  with  the 
Technical  Specifications  and  released 
under  controUed  conditions  to  ensure 
that  the  airborne  ooncentrations  meet 
the  dose  limiting  objectives  and 
requirements  specified  in  10  CFR  Part 
50,  Appendix  I  and  requirements 
specified  in  10  CFR  2ai08  and  10  CFR 
50.34a.  The  offsite  dose  consequences 
from  gaseous  effluent  releases  are 
calculated  in  accordance  with  the 
equations  and  methodologies  described 
in  the  Limerick  Generating  Station 
Off  site  Dose  Calculation  Manual 
(ODCM). 

The  proposed  changes  to  the 
Technical  Specifications  would  revise 
the  eflluent  oflaite  dose  limits  to  reflect 
a  per  site  rather  than  a  per  unit  limit 
The  current  dose  limits  have  been 
established  as  criteria  for  r^wrting  the 
oSsite  dose  consequences  for  operation 
at  "each  reactor  unit"  to  the  NRC.  The 
current  Technical  ^)ecificalions  are 
based  on  the  aaaamption  that  a  multi- 
unit  site,  like  the  limerick  Geoeratii^ 


Station.  (LGS)  can  distingniah  as  to 
which  imit  specific  radioactive  effluent 
releases  ori^nate.  Thene  are  no 
provisions,  however,  to  distinguish  the 
offsite  dose  attribtft^le  from  a  unit 
specific  radioactive  celease  origin  at  tl>e 
limehck  Generating  Station  because  of 
the  commoo  sjrstems  and  conunon 
release  points. 

In  acconianoe  with  NRC  guidance 
provided  in  NUREG-(n33,  "Preparation 
of  Radiological  EfBoent  Technical 
Specifications  for  Nuclear  Power 
Plants,"  the  LGS  offisite  dose  assessment 
may  be  derived  by  estimating  the 
contribution  from  each  unit  and 
allocating  the  doses  accordingly. 
However,  the  sophistication  of  the 
Limerick  offsite  dose  assessment  system 
allows  for  a  more  realistic  and 
conservative  evaluation  of  the  offsite 
dose  consequences  of  the  radioactive 
effluent  releases  without  having  to 
"estimate"  the  contribution  from  each 
unit.  Doses  are  assigned  (calculated  for 
each  hour)  to  receptors  during  a  release 
based  upon  hourly  meteorological  data 
and  corresponding  hourly  average 
effluent  release  rates.  By  accumulating 
the  doses  to  each  receptor  over  the 
entire  year,  and  summing  these  for  all  of 
the  release  points  for  the  entire  site,  the 
maximum  potential  offsite  exposure  is 
assured.  Attempting  to  separate  the 
releases  and  reporting  the  offsite  dose 
ccmsequences  on  a  per-imit  basis  could 
potentially  underestimate  the  dose  to 
the  maximum  exposed  individual.  This 
underestimation  could  occur  when  each 
units'  maximum  exposed  individuals  are 
in  different  sectors  than  the  maximum 
exposed  individual  resulting  from  the 
site's  total  releases. 

The  proposed  changes  to  the 
Technical  Specifications  do  not  change 
the  magnitude  of  the  offsite  dose  limits 
allowed  for  a  two-imit  site. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  CommissioE  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c)  A  proposed 
amendment  to  an  operating  hcense 
involves  no  significant  hazards 
consideration  if  operation  of  the  facihty 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  iiom 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  the  letter  of  January  27, 19B9,  PECo 
addressed  each  of  these  standards  and 
concluded  that  the  proposed  amendment 


does  not  constitute  a  significant  hazards 
consideration  based  on  the  following: 

(1)  Tlie  propoaed  changes  to  rexise  the 

effluent  offsite  dose  limit*  to  a  per  sue  rather 
than  a  per  anil  limit  do  not  involve  a 
sigmficant  increase  in  the  probabilit>'  or 
consequences  of  an  accident  previously 
evaluated. 

The  change*  only  revise  the  normal 
operating  dose  hmit*  to  reflect  a  two  unit  site. 
These  hmits  are  estabhsbed  to  reflect  a 
oiteria  for  reporting  ofisite  dose 
consequences  to  the  NRC.  The  oSsite 
consequences  of  routine  operation  are  based 
on  the  projected  radioactive  matenal 
released  from  an  operating  two  unit  site  as 
descnbed  in  Sections  11-2  and  11  4  of  the 
Final  Safety  Analysis  Report.  The  prt»po»ed 
changes  will  not  affect  any  plant  hardware, 
plant  desigii.  plant  system  operation  or 
procedure,  and  therefore  do  not  modify  or 
add  any  imtiating  parameters  that  would 
sigiuficamly  increaae  the  probabilit>  or 
consequences  of  any  prev-ionsly  analyzed 
accident 

(2)  The  proposed  changes  to  revise  the 
effluent  offute  dose  limits  to  a  per  site  rather 
than  a  per  unit  limit  do  not  create  th» 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  desi^  bases  of  LCS  will  retrain  the 
same  Therefore,  the  cnrrenl  statwn  Final 
Safety  Analysis  Report  will  remain  complete 
and  Bccnrate  id  its  discussion  of  the  itcensms 
basis  events  and  m  anaK'ung  plar.:  response 
and  consequences.  Fnrtber.  the  proposed 
changes  would  only  rev.se  tlie  NRC  reporti.ig 
limits  based  upon  a  per  site  linu!  raiber  than 
a  per  unit  Limit  As  discussed  lo  Uem  i'l  | 
above,  the  proposed  changes  do  not  allect 
any  equipment  nor  do  they  mvolve  any 
potential  initiating  events  that  would  create 
any  new  or  different  kind  of  acridenl.  As 
such,  the  plant  initial  conditions  utilized  for 
the  design  basis  accident  analyses  are  still 
valid. 

(3)  The  proposed  chan8'"s  to  review  the 
effluent  ofisite  dose  limits  to  be  per  s;ie 
rather  than  a  per  unit  Umit  do  no'  involve  a 
significant  reduction  in  a  margin  of  Safety. 

While  these  proposed  ciianges  sfieri  the 
reporting  of  the  offsite  consequenc*^  of 
radioactve  matenal  releases,  the  total  offsite 
dose  limit  for  the  site  has  not  changed  The 
proposed  changes  continue  lo  meet  the  dose- 
li.-niting  objectives  specified  in  10  CFR  50. 
Appendix  1.  In  addinon,  the  dose  limits 
specified  in  10  CFR  20  remain  unchanged.  As 
discussed  in  Item  (1)  above,  the  proposed 
changes  do  not  affect  any  equipment, 
involved  in  potential  initiarting  events,  nor 
increase  the  consequences  of  an  event 

The  staff  has  reviewed  the  licensee  s 
submittal  tutd  significant  hazards 
analysis  and  concurs  with  the  licensee  s 
deteimination  as  to  whether  the 
proposed  amendment  involves  a 
significant  hazards  consideration 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 
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Local  Public  Document  Room 
Licalion:  PolUtown  Public  lubrary.  500 
Hijjh  Street.  Pott»town.  F'ennsylvuaia 
194A4 

Attorney  for  licensee  Conner  and 
Wetterhahn.  1747  fennaylvania  Avenue. 
NW  .  Wathington.  DC  2tt)()6 

.\'HC Pnv^Ht  Dirr<tor  Waller  R 
Butler 

PhiUdalphlA  Electric  Company,  Docket 
No.  SO-352,  Umerick  Genenting  Station. 
Unit  1.  Montgomery  County. 
Pennaylvenia 

liate  of  amvr.dment  rvquesL  January 
27,  19ft9 

Ihisi  nptjon  of  amentlment  request: 
Thi.H  ftiibmittdl  requfats  Lhanjjes  to  the 
Technical  Sper.ifications  (TSs)  to  reflect 
the  completion  and  tiein  of  the  Unit  2 
Standby  (.at  Treatment  System  (SCiTS) 
and  the  Unit  2  Refueling  Area  MeutinK. 
Ventilating  and  Air  Conditioning 
(HVAC;)  syttem.  The  pn)p<i»etl  ihanges 
reflect  the  original  two-unit  design  as 
de»cril)ed  In  the  Final  Safety  Analysis 
Report  which  was  previously  reviewed 
and  approved  by  the  Nuclear  Regulatory 
Commission  in  Nl'RKCi^)991.  "Safety 
KvaluHtion  Report  related  to  the 
operation  of  the  Umenck  Generating 
Station.  Unit  1  and  Unit  2"  dated  August 
1483  and  supplements  thereto.  These 
changes  are  being  requested  to  allow 
the  Inclusion  of  Unit  2  equipment  that 
will  be  relied  upon  or  required  to  be 
operable  to  support  the  operation  of 
Unit  1  when  Unit  2  is  Issued  an 
Operating  Ucense 

The  SCTS  IS  a  redundant  safety 
related  system  that  is  designed  to 
reduce  the  radioactive  halogen  and 
particulate  concentrations  in  (1)  gases 
that  may  be  present  in  the  secondary 
containment  after  a  l.ou  of-Coolant 
Ar<;idenl  (LOCAL  and  (2)  gases  present 
after  a  postulated  Fuel  fiandlmg 
Accident  in  the  refueling  flcKir  area 
before  the  gases  are  discharged  to  the 
environment.  The  StJTS  la  a  common 
system  that  serves  btith  the  Unit  1  and 
L'nit  2  Reactor  Enclosure  and  the 
Ciommon  Refueling  Area  The  SCTS  is 
designed  to  drawdown  and  maintain  ■ 
negative  pressure  In  these  areas  dunng 
a  secondary  containment  isolation.  The 
SCrrS  also  functions  to  reduce  halogen 
and  particulate  concentrations  purged 
from  the  primary  containment  through 
the  drywell  or  suppression  pwil  purge 
exhaust  lines.  A  detailed  description  of 
the  SCTS  IS  provided  in  Section  6.5  1  1 
of  the  Final  Safety  Analysis  Report. 

The  SCTS  is  presently  operable  for 
the  Unit  1  Reactor  tlncloaure.  and  can  be 
made  available  for  the  refueling  area  if 
needed  while  construction  is  being 
completed  on  Unit  2.  The  SCTS  is 
designed  as  •  shared  system  for 


nitration  and  treatment  of  both  the  Unit 
1  and  Unit  2  Reactor  Enclosure 
atmospheres  and  the  refueling  area. 
When  the  tie  in  of  the  Unit  2  Reactor 
Fjiclosure  to  the  SCTS  is  complete,  that 
portion  of  the  Unit  2  ductwork  will  form 
a  pari  of  the  secondary  containment 
isolation  boundary  for  the  Unit  1 
Reactor  Fjiclosure  Included  in  this 
ductwork  are  the  Unit  2  drywelJ  purge 
exhaust  valves  (HV-57-214  and  HV-57- 
215).  the  suppression  pool  purge  exhaust 
valves  (HV-57-204  and  HV -57-212),  and 
the  slide  gate  dampers  which  are 
normally  open  but  can  be  used  to  isolate 
the  drywell  and  suppression  pool  purge 
exhaust  lines  in  the  event  that  the 
exhaust  valves  are  inoperable. 

The  Unit  2  Refueling  Area  HVAC 
system,  as  well  as  the  existing  Unit  1 
Refueling  Area  HVAC  system,  have 
exhiiust  duct  radiation  monitors  which 
provide  input  to  the  Refueling  Area 
Secondary  Containment  Isolation 
System  The  Unit  1  Refueling  Area 
HVAC  system  exhaust  duct  radiation 
monitors,  the  isolation  activation 
instrumentation,  and  the  isolation 
valves  are  required  to  be  operable  when 
irradiated  fuel  is  being  handled  in  the 
refueling  area  secondary  confainraenL 
during  core  alterations,  and  during 
operations  with  the  potential  for 
draining  the  reactor  vessel  when  the 
vessel  head  is  off.  An  isolation  signal 
from  either  unit's  exhaust  duct  radiation 
monitors  will  cause  both  the  Unit  1  and 
Unit  2  Refueling  Area  HVAC  systems  to 
Isolate.  The  Unit  2  radiation  monitors 
located  in  the  Refuel  Area  HVAC 
exhaust  duct  are  not  presently 
connected  to  the  l'nit  1  isolation  logic. 
Completion  of  the  tiein  would  require 
the  Unit  2  HVAC  isolation  activation 
in.strumentation.  isolation  valves,  and 
the  exhaust  duct  radiation  monitors  to 
be  operable  for  the  appropriate 
Operational  conditions 

1  he  proposed  changes  to  the  TSs  add 
various  Unit  2  SCTS  and  Refueling  Area 
HVAC  equipment  operability 
requirements  and  reflect  the  completion 
and  tie  in  of  Unit  2.  Specifically,  the 
proposed  changes  are  the  following. 

(a)  Technical  Specification  Table 
3.3.2  1.  Table  3.3.2-2.  Table  3.3.2-3.  and 
4  3  2.1  1  would  be  revised  to  include  the 
■Refueling  Area  Unit  2  Ventilation 
Exhaust  Duct  Radiation  -  High" 
radiation  monitors.  The  Limiting 
Conditions  for  Operation,  setpoints,  and 
Surveillance  Requirements  for  these 
monitors  are  the  same  as  that  for  the 
existing  Unit  1  radiation  monitors 
contained  in  the  Unit  1  Technical 
Specifications.  Since  the  Refuel  Area  is 
common  to  both  units,  operation  of 
either  Unit  1  or  2  Refuel  Area 
Ventilation  System  during  OPCON  * 


represents  a  potential  exhaust  pathway 
and  the  asaodated  radiation  monitora 
should  be  Operable.  Therefore,  Tables 
3.3.2  1  and  4.3.2.1-1  will  be  reviaed  to 
show  the  applicable  Operational 
Condition  as  *  which  is  defined  as 
when:  (1)  in  Operational  Condition  * 
and.  (2)  dunng  operation  of  the 
associated  ventilation  exhaust  system. 
Finally  to  reflect  completion  of  Unit  2 
construction.  Technical  Specification 
Table  3.8.5.2.2-1  Footnote  **  is  being 
deleted  for  the  Refueling  Area 
VentilaHon  Supply  Valves  (HV-76-217 
and  HV-7e-218)  and  the  Drywell  Purge 
Exhaust  inboard  and  outboard  valves 
(HV-57  214  and  HV-57-215).  and  the 
suppression  Purge  Exhaust  inboard  and 
outboard  valves  (HV-57-204  and  HV-57- 
212)  to  eliminate  the  provision  not  to 
have  these  valves  operable  during  Unit  2 
construction. 

fb)  Technical  Specification  Table 
3.6.5.2.1  1  (also  bsted  in  Table  3.8.5.2.2-1) 
would  be  revised  to  include  the  Unit  2 
drywell  purge  exhauat  valves  {HV-57- 
214  and  HV-57-215)  and  suppression 
purge  exhaust  valves  (HV-57-2D4  and 
HV-57-212).  These  valves  are  required  to 
be  operable  in  order  to  maintain  the 
Unit  1  Reactor  Enclosure  secondary 
containment  isolation  boundary.  Any 
breech  of  this  isolation  boundary  to  an 
area  outaide  of  the  Unit  1  Reactor 
Enclosure  affects  the  ability  of  the  SGTS 
to  perform  its  design  functions. 
Therefore,  these  valves  are  added  to  the 
list  of  Reactor  Enclosure  Secondary 
Containment  Ventilation  System 
Automatic  Isolation  Valves,  Table 
3.6.5.2.1-1.  In  addition,  since  these 
drywell  and  suppression  pool  purge 
exhaust  valves  also  provide  a  primary 
containment  function,  their  dual 
function,  as  Reactor  Enclosure  isolation 
valves  for  the  other  unit  will  be  reflected 
in  Table  Notation  33  to  Table  3.8.3-1. 

(c)  Technical  Specification  3.8.5.2.1, 
Action  C  is  being  revised  to  include  a 
reference  to  slide  gate  dampers.  The 
slide  gate  dampers  are  normally  open 
and  are  located  in  the  Unit  2  ductwork. 
These  slide  gate  damper*  can  be  used  to 
isolate  the  drywell  and/or  suppression 
pool  exhaust  lines  in  the  event  that  the 
exhaust  valves  are  not  operable.  The 
inclusion  of  the  slide  gate  dampers  into 
Specification  3.6.5.2.1  provides  manual 
isolation  capabihty  In  these  lines. 

BoBia  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.B2(c).  A  proposed 
amendment  to  an  operating  Ucense 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 


in  accordance  with  the  proposed 
amendment  would  not:  (l)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  the  submittal  of  January  27, 1989, 
the  hcensee  has  addressed  each  of  these 
standards  and  has  concluded  that  the 
proposed  amendment  does  not 
constitute  a  significant  hazards 
consideration  based  upon  the  following: 

(1)  The  proposed  changes  to  add  various 
Unit  2  SGTS  and  Refueling  Area  HVAC 
equipment  operability  requirements  or 
clarificationa  to  reflect  the  completion  and 
tie-in  of  Unit  2  do  not  involve  a  significant 
increase  in  the  probabihty  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  changes  only  incorporate 
additional  limitations,  restrictions  or  controls 
into  the  Technical  Specifications  as  the  result 
of  the  completion  and  tie-in  of  common  Unit  2 
ayatema.  The  changes  reflect  the  original  two 
unit  design  and  will  not  affect  nor  change  any 
plant  hardware,  plant  design  or  plant  system 
operation  from  that  already  described  in  the 
Final  Safety  Analysis  Report.  Therefore,  the 
proposed  changes  do  not  modify  or  add  any 
initiating  parameters  that  would  significantly 
increaae  the  probability  or  consequences  of 
any  previously  analyzed  accident. 

(2)  The  proposed  changes,  to  add  various 
Unit  2  SGTS  and  Rehiehng  Area  HVAC 
equipment  operability  requirements  and 
reflect  the  completion  and  tie-in  of  Unit  2.  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  design  bases  of  the  Limerick 
Generating  Station  will  remain  the  same. 
Therefore,  the  current  station  Final  Safety 
Analysis  Repori  will  remain  complete  and 
accurate  in  its  discussion  of  the  licensing 
basia  eventa  and  in  analyzing  plant  response 
and  consequences.  As  diacussed  in  (1)  above, 
the  proposed  changea  do  not  affect  any 
equipment  nor  do  they  involve  any  potential 
initiating  events  that  would  create  any  new 
or  different  kind  of  accident.  As  auch.  the 
plant  initial  conditions  utilized  for  the  design 
basis  accident  analyses  are  still  valid. 

(3)  The  proposed  changea  to  add  various 
Unit  2  SGTS  and  Refueling  Area  HVAC 
equipment  operability  requirements  or 
clanrications  to  reflect  the  completion  and 
tie-in  of  Unit  2  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Aa  discussed  in  (1)  above,  the  changes  only 
incorporate  additional  limitations, 
reatnctions  or  controla  in  the  Technical 
Specification  aa  the  reault  of  the  completion 
and  tie-in  of  common  Unit  2  ayatema. 

Finally,  the  deletion  of  footnotes 
referencing  Unit  2  construction  in  the 
Technical  Specifications  which  reflect 
the  completion  of  Unit  2  construction 
are  considered  purely  administrative 
and  as  such  do  not  require  a  No 
Significant  Hazards  Determination. 


The  staff  has  reviewed  the  bcensee's 
submittal  and  significant  hazards 
analysis  and  concurs  with  the  licensee's 
determination  as  to  whether  the 
proposed  amendment  involves  a 
significant  hazards  consideration. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  Conner  and 
Wetterhahn,  1747  Pennsylvania  Avenue. 
NW..  Washington.  DC  20006 

NRC  Project  Director  Walter  R. 
Butler 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  fames  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego.  New  Yoik 

Date  of  amendment  request-  May  19, 
1968. 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
Appendix  B,  Radiological  Effluent 
Technictd  Specifications  (RETS),  of  the 
Facility  Operating  License  to  clarify  or 
correct  minor  problems.  These  changes 
do  not  change  the  intent  of  the  RETS 
sections  being  addressed.  The  proposed 
amendment  would  also  revise  the 
Technical  Specifications  (TS)  (Appendix 
A  of  the  Facility  Operating  License)  to 
clarify  the  reporting  requirements  for 
major  modifications  to  radioactive 
waste  systems.  The  TS  change  is 
administrative  in  nature  and  is  designed 
to  clarify  the  RETS  provisions  by 
reducing  the  need  for  interpretations, 
but  not  change  their  intent. 

The  proposed  RETS  portion  of  the 
amendment  would:  (1)  modify  Note  (b) 
to  Table  2.2-1  by  changing  the  analysis 
required  if  the  monitors  do  not  meet 
operability  requirements  from  a  gross 
radioactivity  (beta  or  gamma)  to  a 
principal  gamma  emitter  analysis  since 
gamma  emitters  are  analyzed  using 
gamma  spectroscopy  which  is  more 
reliable  and  accurate;  (2)  add  Iodine-133 
to  Table  3.2-1  for  the  type  of  activity 
analysis  included  in  the  radioactive 
gaseous  waste  sampling  and  analysis 
program  for  consistency  with  the 
program  for  determining  the  gaseous 
dose  rates  of  Section  3.2  and  the  Offsite 
Dose  Calculation  Manual  (ODCM):  (3) 
reformat  and  combine  some  Table  3.2-1 
notes  for  clarity  and  consistency;  (4) 
change  the  noble  gas  sample  location 
designated  in  Surveillance  3.5.a.  from 
the  Steam  Jet  Air  Ejector  discharge 
(only)  to  either  the  Steam  Jet  Air  Ejector 
discharge  or  the  offgas  recombiner 
discharge  (prior  to  delay  of  the  offgas)  in 


order  to  obtain  a  more  representative 
sample  of  gross  radioactivity  release 
rate  during  offgas  recombiner  operation; 
(5)  add  new  LCOs  and  corresponding 
surveillance  requirements  to 
Specification  3.6  to  address  charcoal 
bed  bypass  capability  (rather  than 
bypass  of  the  offgas  treatment  system) 
and  required  actions  per  the  ODCM 
since  it  is  the  charcoal  beds  which 
specifically  treat  the  offgas:  (6)  modify 
LCO  specification  3.7.b.2  and  3.7.b.3 
concerning  isolation  of  the  ofigas  system 
dealing  with  the  offgas  recombiner  inlet 
and  outlet  temperature  sensor 
instrumentation  limits  for  clarity:  (7) 
modify  Surveillance  Requirement  3.7.c 
so  that  it  more  closely  reflects  its 
corresponding  LCO  by  specifying  the 
recombiner  effluent  rather  than  the 
recombiner  for  the  sample  location:  (8) 
modify  Table  3.10-1  to  show  that 
Footnote  (a)  only  applies  to  the  first  six 
trip  functions  listed  in  the  table  and  to 
show  that  the  requirement  for 
operability  m  Footnote  (a)  is  concerned 
with  one  operable  or  tripped  instrument 
channel  per  system;  (9)  delete  Note  (i) 
from  the  calibration  column  of  Table 
3.10-2  since  the  test  only  applies  to 
instrument  channel  functional  testing. 
The  proposed  amendment  would  also 
change  the  instrument  channel 
calibration  frequency  for  the  turbine  and 
radwaste  building  radiation  exhaust 
monitors  from  semiannual  to  quarterly 
for  consistency  with  similar  tests;  (10) 
correct  an  error  by  deleting  the  words 
"ground  level"  and  corresponding 
footnote  from  Note  (d)  to  Figure  5.1  1 
since  the  actual  evaluation  of  the  venis 
is  taken  into  account  in  the  offsite  dose 
calculations  method  in  the  ODCM:  (11) 
delete  the  contents  found  under  the 
Food  Products  subheading  (Items  a  and 
b.  of  Table  6.1-1)  since  it  provides  an 
unnecessary  alternative  for  milk 
sampling.  Milk  sampling  has  been,  and 
will  continue  to  be,  performed  in 
conjunction  with  similar  programs  at 
Nine  Mile  Point  (NMP)  Units  1  and  2: 
(12)  change  the  reporting  levels  of  2  and 
1  pCi/liter  for  Iodine-131  in  water 
samples  in  Tables  6.1-2  and  6.1-3 
respectively,  to  20  and  15  pCi/liter 
respectively,  for  consistency  with  recent 
NRC  criteria  and  NMP  site  RETS,  since 
the  direction  and  distance  to  the  nearest 
water  intake  means  that  the  plant  does 
not  have  a  drinking  water  pathway 
under  normal  operating  conditions;  (13) 
change  Specification  7.3.d  to  show  that 
the  reactor  centerline  used  for 
determining  sample  locations  hsted  in 
the  Annual  Environmental  Operating 
Report  can  be  either  the  N'MP  Unit  2  or 
the  FitzPatrick  reactor  centerlines  1  his 
will  allow  continued  use  of  the  NMP 
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I'nit  2  reactor  cenferllne  to  determine 
Aimpl*  locaQoiw,  wllich  la  consivteni 
with  NRC  Ruidanc*  for  iites  with  fnint 


•nvironiiMntal  pro|pvnna 

The  propo««a  chaoK*  to  the  TS 
(Appendix  A  to  tbc  Op«r«t)nf(  Urenspl 
Specificatton  Mft,  iwould  eliminate  the 
nnnudi  FSAR  up«fet«  at  an  tiltemHhve 
method  for  reportiOH  nuiior 
nuKlificatiuita  to  the  rad)oa<:tive  waste 
Nystpma.  Thia  reqiurvmant  witl  be 
fumiahad  ui  »ith«r  th«  tetniannual 
repi^irt  or  the  anaual  tO  CKR  50.30  SHfety 
Fvaluation  Report,  aa  •pe(;ifit>d  in  this 
IS  aectinn 

Hasis  'or pnifMjat^  mi  ni^nificant 
hiuturis  coruiidmvtion  dftiTminaUon 
rh«  (iommiaaioo  haa  pmvided 
Htaruirirda  for  dalerminin)!  whether  n 
fiiKruftcant  hazard*  consiJerMtion  exists 
111  stated  in  10  LFK  bOMl.  .\  proposed 
Hfaendmenl  to  aakop«rann){  license  for  a 
fai  ilit\  involve*  at)  iignificHnt  h<iziirds 
ronaideralion  li  uparation  of  tht-  farility 
m  Mccordance  vwiih  u  prnp()H<>d 
Hmpnil'iif III  wijuid  not   Hi  Involve*! 
siKHificanl  iiureMiM  in  the  probehihty  or 
(  onsequenc*"*  of  an  accident  previously 
fvaludled;  or  (;;|C>eHte  the  poaaihility  of 
H  new  or  differenl  lund  of  accident  from 
nri\  praviously  evaituiled   or  (  t)  Involve 
II  S!|^nifu:iint  retivctMin  in  a  m<in(in  of 
s.ifety 

Th«-  111  t-naee  haa  evaluated  the 
proposed  anut^lmriU  af(Hinst  the 
staniLirda  pmvutarf  nbove  and  hits  made 
tht'  foiiowmjj  dirterminatu)!! 
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<•■•  .ihui'inl.  hm  «iii»r  ih*  (  hdfineii  rtn"  only 

l.-iXfifd  111  clarify  nr\ti  ciirnti  !  KHTS   Thi-y 

•  r«  •(Iministrativo  rhan)|e«  fui  h  «• 
riiaaoliilailrm  fiiolnolaa'.  clan'vniR  wnrtlinic 
and  I  iirractmii  rvyorttn))  )ev«li  tii  ai.hieva 

I  <iiui»t«iM:y  with  Mme  Miia  Pnint    Ihrirf  ii  ni.\ 
I'apai  I  on  plant  iipcratiuna    I  here  arc  no 
•flpoiiit  i.hanK<>a  muHnlinti  laoinliiin  or 
a.iirmi    Hiari-  ii  n«  i.han)(»'  to  the 
ciivinnmenfal  miuiitorlnx  pnigr«m    T^,» 
I  nanurt  will  hav^  mi  impart  on  prt- vimiHiy 
r\  <liiMif  il  a<  cidenHi 

1    rh*-  pmpoawd  .Jianfiaa  will  not  cTwate  the 
1    imhiiiy  of  a  n«w  .ir  difTerent  kind  of 
n  ■<  ulcni  praviouaty  avalualeil   The  proptMird 
HfTiHrulmaal  due*  no<  involve  phviical 

I  hannv«  to  tha  facility    I'ho  >  han)|t>s  am 

II  tnuiinlrativ*  in  imtur^  and  do  nut  invnl^f 

•  rtfr'y    inut  I  haiigei  These  pr'>fii)»«"<l  v..h«njjf« 
n'r  inlrndi«il  !u  hirthwr  rlanfv  mui  impn've 
Ki-TS    rh^  rhan^^a  i  rtnnnt  i-ffii'p  a  nrw  nr 
MiffaranI  acc.Klvnt 

1    Itte  propoaed  i:han)<*a  do  nut  mvniva  a 
t.Knifii  ant  r«(iu<:tion  in  iKa  maryin  nf  tafaty 
Vhe  pmyoaad  amandment  wui  arhtrva 
I  Domalancy  lhfoiif|ho«1  Iha  ip«>riricatioiif  and 
1  lanfy    ir  cnrnjct  nuiiur  arrori    Thpni  la  iio 
intpai  I  nn  plan!  operatmn,  nor  ar*  ihare  any 
•'•tpnint  or  lafaty  iimii  i:h«nj|ef  rt>tj>inl:n)j 
moUihin  or  alamia   Therr  it  no  >  hmixc  lo  Ih^ 
f "vnirMnrnital  monilnrlnn  pnii{rHm    Thf" 
|j[nf'i'a«vl  chanijea  are  daaignaii  lo  impnivr 


and  faulitata  the  uae  of  RETS.  Tha  chan^u 
««4il  aaatat  Aa  oparator  In  bettar 
underttandlBg  of  (baaa  spacificaBowa.  The 
piupoaad  i  haiiiaa  do  aot  raduca  aafaty 
margin*  <A  aoy  kind. 

The  fUfl  haa  r«view«4l  the  Ucansea'a 
no  Bignkftcant  Kazarda  coniideration 
determination.  Based  oo  the  review  and 
above  diacuaaton.  tha  staff  propose*  to 
determine  that  the  proposed  dianges  do 
not  involve  a  significant  hazards 
consideration 

Local  Pubiic  Document  RtKim 
h>i  atjon:  State  University  of  New  York. 
Fenfield  Librai^.  Refen-nce  and 
Documents  Department.  Oswego.  New 
York  1J128. 

A!!i>rn('^  for  licensee:  Mr  Charles  M. 
f>Tatt.  10  Columbus  Circle.  New  York. 
New  York  10U19 

NRC  Project  Director  Riibert  A. 
Clapra.  Director 

Power  Antkority  of  tiia  Suta  of  New 
York.  Docket  No.  50-383.  lame*  A. 
^itiPatikk  Niiclaar  Power  Plaot. 
Osweyj.  New  York 

Date  of  amendment  request:  June  10. 
1988 

Dmcnption  of  amendment  request 
The  prepoaed  amendment  would  revise 
the  Technical  Specification  fTS) 
Sertion*  3  11  B  and  4  118..   'Creacent 
Ar»'B  Ventilation.  '  to  clanfy  and 
eliminate  incotisis'erx-ies  in  the  Limiting 
(ioniiition  for  (~>p<>rann8»  fl.CO)  and 
Surveillance  Testinjf  requirements.  One 
(  hanne  lo  Section  3  11  B  would  replace 
the  term  "compartment"  with  the 
nomenclature  "half  of  the  crescent  area" 
to  more  precisely  define  the  applicable 
urea  of  the  plant  usin^  the  genenc 
termmolo^iy  Another  change  to  this 
section  would  replace  the  reference  to 
Specificafum  3  S  D  with  3  5  B  stnre 
SpecificaHon  3  5  D  is  the  Automatic 
Depressunzation  System  (which  is  not 
associated  with  the  crescent  rooms)  and 
Specification  3  5  B  is  the  Containment 
(Pooling  Snbsystem  of  the  RilR  System 
(which  does  have  equipment  located  in 
tfie  area)  The  proposed  change  to 
Specification  4  11  B  would  eliminate  the 
exis'ing  conflict  between  SpeciTications 
3.11  B  1  and  4  11  B  1   in  determining  the 
applicability  of  the  "'day  and  24-hour 
L(X)8  when  more  than  one  cooler  in  a 
crescent  room  is  inoperable  TTie 
priiposed  amendment  deletes  the  7-day 
LCO.  retains  the  24  hour  LCO.  and 
moves  the  specification  from  the 
surveillance  section  to  the  LCO  section 
of  the  re. 

HufiB  for  proposed  no  significant 
hczctrda  consideration  determination. 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  m  10  CFR  50.92.  A  proposed 


amendment  to  an  opeiatiog  license  for  a 
facility  lavolves  no  significanl  hasards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendmeat  would  not  (1)  brvoive  a 
significant  increase  in  the  probability  or 
conse<|uaiices  of  on  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaloated:  or  (3)  Involve 
a  significant  reduction  in  a  margin  of 
safety 

The  licease*  has  evaluated  the 
proposed  TS  change  against  the 
standards  provided  above  and  has 
determined  that  the  proposed  changes  to 
the  TS  do  not  involve  hardware  or 
procedtiral  changes  lo  the  plant.  Further, 
operation  of  the  plant  in  accordance 
with  the  proposed  amendment  would 
not  involve  significant  hazards 
consideration  as  defined  m  10  CFR 
SO.QZ  since  it  would  not: 

1  Involve  a  iignificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  changa 
results  in  clarifying  the  operability  of  the 
crescent  area  venlilatiun  systam.  Aiao.  the 
proposed  chanfie  will  eliminata  Specification 
4  11  B  1  which  IS  ui  conflict  with  and  non- 
cons«rvative  with  respect  to  Speafication 

3  n.Bi 

2  Create  the  poasilMlity  of  e  r.  w  or 
differant  kind  of  acxsdent  previously 
evaluated  As  slated  akewa.  the  proposed 
amendment  does  not  mvolve  physical 
chanfies  to  the  facility  These  proposed 
chanjiet  will  facilitate  the  understanding  of 
the  crescent  area  ventilation  operations  and 
not  (Tf  ale  a  new  or  different  kuxl  of  accident 
Also.  Lhe  proposed  dian^  will  eluninate  the 
conflict  bietwean  Specificatiooa  3.11. B.l  and 

4  1 1  B-1  by  ttia  selection  of  the  more 
cnnservahve  LCO 

3  Involve  a  sl^piificant  reduction  in  the 
margin  of  saffty  The  proposed  amendment 
clanfiea  the  area  ventilation  system  and 
eliminates  the  conflict  that  existed  prior  to 
the  change  This  will  help  the  operator  in 
bettpr  understanding  of  these  specifications. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
above  discussions,  the  staff  proposes  to 
determine  that  the  proposed  changes  do 
not  mvolve  a  significant  hazards 
consideration. 

Local  f*ublic  Document  Room 
location:  State  University  of  New  York, 
Penfield  Library,  Reference  and 
DocumeiTts  Department.  Oswego,  New 
York  iyi26. 

Attorney  for  licensee  Mr  Charles  M. 
Pratt.  10  Columbus  Circle.  New  York, 
New  York  10019. 

SRC  Project  Director:  Robert  A. 
Capra.  Director 


Power  Autliority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  Qounty,  New  Yoik 

Date  of  amendment  request  January 
20. 1989,  supplemented  February  2, 1989. 

Description  of  amendment  request 
The  licensee  has  provided,  in  part,  the 
following  description:  The  proposed 
amendment  would  provide  for  the  use  of 
Vantage  5  fuel  and  changes  the 
Technical  Specifications  appropriately 
to  reflect  the  use  of  Vantage  5  fuel. 
Indian  Point  Unit  3  is  currently  operating 
in  Cycle  6  with  a  transition  fueled  core 
containing  Westinghouse  15x15  low- 
parasitic  (LOPAR)  assemblies  and  15x15 
Optimized  Fuel  Assemblies  (OFAs).  For 
subsequent  cycles,  it  is  planned  to  refuel 
and  operate  Indian  Point  Unit  3  with  the 
Westinghouse  15x15  Vantage  5 
improved  fuel  design.  As  a  result,  future 
core  loadings  would  range  from 
approximately  a  60%-65%  OFA  and  35%- 
40%  Vantage  5  transition  core  (Cycle  7) 
to  eventually  an  all  Vantage  5  fueled 
core.  The  15x15  Vantage  5  fuel  assembly 
is  designed  as  a  modification  to  the 
current  15x15  LOPAR  and  the  optimized 
fuel  assembly  (OFA)  designs  (Reference 
1).  Except  for  the  15x15  fuel  array,  no 
Intermediate  Flow  Mixer  (IFM)  grids 
and  the  use  of  a  Debris  Filter  Bottom 
Nozzle  (DFBN),  the  Indian  Point  Unit  3 
15x15  Vantage  5  fuel  assembly  has  the 
same  design  features  as  the  standard 
17x17  fuel  assembly. 

This  change  also  reduces  the 
shutdown  margin  from  10%  delta  k/k  to 
5%  delta  k/k. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1]  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Crtate  the  possibility  of 
a  new  or  different  kind  of  accident  fi-om 
any  accident  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  the 
following  analysis: 

1  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response 

The  transition  to  Vantage  5  fuel  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  The  proposed  changes  do  not 


effect  any  systems  or  equipment  which  are 
involved  in  the  initiation  or  mitigation  of  any 
previously  analyzed  accident.  Therefore,  the 
proposed  changes  cannot  increase  the 
probabibty  of  any  accident  previously 
evaluated.  The  IP-3  FSAR  accident  analyses 
for  non-LOCA  and  LOCA  (large  and  small 
breaks)  transients  have  tieen  reanalyzed  and 
evaluated  by  Westinghouse  with  regard  to 
the  proposed  changes.  These  reanalyses  and 
evaluations  show  that  the  propiosed  changes 
do  not  significantly  increase  the 
consequences  of  previously  evaluated 
accidents. 

The  change  of  the  shutdown  margin  from 
10%  delta  k/k  to  either  5%  delta  k/k  or  1900 
ppm,  whichever  results  in  the  greater  boron 
concentration,  does  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated  The  proposed  change 
does  not  affect  any  system  or  equipment 
which  are  involved  in  the  initiation  or 
mitigation  of  any  previously  analyzed 
accident.  Therefore,  the  proposed  change 
caimot  increase  the  probability  of  any 
accident  previously  evaluated.  Westinghouse 
has  reanalyzed  the  inadvertent  boron 
dilution  transient  (chemical  and  volume 
control  malfunction).  The  results  show  that 
boron  concentration  in  the  refueling  water 
must  reduce  from  1900  ppm  to  approximately 
1300  ppm  before  the  reactor  will  go  critical. 
Since  this  will  take  significantly  more  than  30 
minutes,  the  operator  has  ample  time  to 
initiate  corrective  actions.  Therefore,  the 
proposed  change  does  not  significantly 
increase  the  consequences  of  previously 
evaluated  accidents. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated? 

Response 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  None  of  the  proposed  changes 
introduce  any  new  equipment  or  require  any 
existing  equipment  or  systems  to  perform  a 
different  type  of  function  than  they  are 
currently  designed  to  perform.  The  proposed 
changes  provide  operation  limits  and  a 
means  to  monitor  those  limits  to  assure  that 
the  consequences  of  existing  acddents  are 
not  affected. 

3.  Does  the  proposed  amendment  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response 

Westinghouse  has  reanalyzed  and 
evaluated  the  IP-3  FSAR  accident  analyses 
for  non-LOCA  and  LOCA  (large  and  small 
breaks)  transients  with  regard  to  the  Vantage 
5  fuel  transition.  The  results  of  the  non-LOCA 
reanalyses  and  evaluations  show  that  the 
transition  from  15x15  OFA  to  15x15  Vantage 
5  fuel  can  be  accommodated  with  margin  to 
the  applicable  FSAR  safety  limits.  With 
regard  to  the  LOCA  transients,  the  reanalyses 
for  both  the  large  and  small  breaks  show  that 
the  acceptance  criteria  of  10  CFR  50.46  is  met. 
Therefore,  the  proposed  transition  to  Vantage 
5  fuel  does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  purpose  of  the  decrease  in  the 
shutdown  margin  from  10%  delta  k/k  to  5% 
delta  k/k  is  to  incorporate  the  guidance  of  the 


Westinghouse  Standard  Technical 
Specifications  (WSTS)  and  to  enhance  fuel 
management  flexibility  The  WSTS 
recommend  a  shutdown  margin  of  5%  delta 
k/k  for  the  refueling  condition.  Westinghouse 
has  reanalyzed  the  inadvertant  boron 
dilution  transient  (chemical  and  volume 
control  malfunction)  using  5%  delta  k/k 
shutdown  margin.  This  reanalysis  shows  that 
the  minimum  boron  concentration  of  the 
refueling  water  is  typically  1900  ppm  for  a 
shutdown  margm  of  5%  delta  k/k  The  boron 
concentration  must  be  reduced  from  1900 
ppm  to  approximately  1300  ppm  before  the 
reactor  will  go  critical.  This  would  require 
significantly  more  than  30  minutes  Since 
information  on  the  status  of  the  reactor 
coolant  makeup  is  contmuously  available  to 
the  operator,  this  is  ample  time  for  the 
operator  to  initiate  corrective  actions  An 
additional  conservatism  exists  in  that  the 
greater  of  the  two  twron  concentrations, 
either  1900  ppm  or  that  required  for  a  5% 
delta  k/k  margin,  is  to  be  used  during 
refueling  activities.  Therefore,  the  proposed 
change  in  the  shutdown  margin  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above  analysis,  the  staff 
proposes  to  conclude  that  these  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location: While  Plains  Public  Library. 
100  Martina  Avenue,  White  Plains  .New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle.  New  York. 
New  York  10019. 

NRC  Project  Director  Robert  A. 
Capra,  Director 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50^1.  Salem  ' 
Generating  Station,  Unit  Nos.  1  and  2, 
Salem  County,  New  lersey 

Date  of  amendment  request:  April  14. 
1987  and  October  5. 1988 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  the  Salem  Unit  1  and  2  Technical 
Specifications.  Section  3/4.7.9. 
Snubbers.  to  incorporate  Generic  Letter 
84-13.  Techrucal  Specifications  for 
Snubbers.  dated  May  3. 1984  The 
proposed  changes  would  eluninate  the 
tables  that  list  the  snubbers.  Tables 
3.7.4a  and  3.7.4b.  revise  Section  3/4  "  9 
to  eliminate  references  to  the  Tables 
and  revise  Bases  3/4.7.9  to  require  a 
detailed  list  of  individual  snubbers  be 
maintained  at  the  plant.  The 
requirement  that  the  Station  Operations 
Review  Committee  approve  the 
accessibility  classification  of  each 
snubber  and  that  additions  or  deletions 
from  the  list  of  snubbers  must  undergo  a 
10  CFR  50.59  review  is  being  added  lo 
Bases  3/4.7.9  for  both  Units.  Also,  a 
footnote  to  Section  4.7.9c  of  the  Unit  1 
Technical  Specifications  is  being  deleted 
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hecnuap  II  U  oo  luBfpr  appiicabi*.  la 
addittoo.  Bam*  ^AJS  fat  Unil  1  ia  bainf 
r«via«d  (•  bnaif  kt  tnto  apaaaaant  with 
thaUnit2BMaa  V4>7  a 

Aoatf  ^  propo09d  n»  sign  i  ficav  t 
hazardt  cotnfdkratron  deterwi nation 
The  CannuaaloB  haa  provided 
tUndarda  Car  datamucuna  whathaf  • 
»igniitaat  haaarda  mnatriambon  axiita 
( U)  CPU  SALtltcn  A  pnp<M»ii 
(HnanHaiant  la  an  opwrann^  license  for  a 
faciFlty  iBvohre*  no  significant  hazartJs 
conauiaratfgn  tf  nparation  of  Iha  fttcility 
m  acxur^anca  autk  tha  propuawi 
amendiaaat  matifai  aol:  (1)  invuiv*  • 
si^uficanl  aiaiaaaa  m  ilia  probability  or 
conaeqaancaa  ol  an  accMant  previously 
evahiated:  or  {2^  create  tfte  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accideat  previuualy  evuluatad.  ur  (3) 
involve  a  ufpsAcant  ra<iuctiufl  tf)  • 
margin  oi  aaJaty 

The  llrvTMee  evitluated  the  propoaed 
(  ftanffes  «n«trml  the  standHrds  of  10  LTK 
"iU  92  and  hat  d»-termina<i  thai  th« 
nmendanents  would  not. 

I   rnwolvx  »  iiKninLanl  increase  in  the 
^)^tl^lH^llltv  or  riiniir<.)uiim.et  i)f  mi  acciJant 
pmviinitly  «viilu«tR<1    Th»  turvaiUiiQcei  wUI 
«till  tir  prifurmeO   n  «i.curdar\i:e  willi  (he 
e\i«nn||  r«()uirwTn«iii«   Only  the  Ux;«noo  of 
(whwre  th^  IWt  iif  tnlI^^>e^^  it  msintainetl  tl«» 
•.huniirti    R<»i.i«i.in  III  Ihr  tWtt-*  n 
•  fttniBttrtrBtiT*-  «thi  !lln»»  not  i  tMinur  f^« 
inicef 

i  i.rrmr  thr  txniiliiliiy  of  s  ne>«  ot 
iliffnriinf  liitxl  i><  •<:«ident  fmtn  any 
prnviciiiily  iin«ivt«>d    There  are  no  e«fti>pmenl 
iniXrumanL  at  mti^tmtat  i  hsii||iit  ralateti  to  (h« 
pmposed  ch«age  ku  TachtatcaJ  SpacificjitHMi* 

)   Uiviilv*  a  ufiii&cjiBi  reduction  in  a 
murKin  of  tafrly    Hia  sciipe  of  upplicaliiiity 
Hiid  leti  requirements  fur  tnubhers  remains 
uadiennad 

The  stuff  has  reviewed  the  licensees 
subinttt/il  and  significant  hazards 
analysis  and  concurs  with  the  licensee  s 
cfeterminatton  rfcat  the  proposed 
amendniant  doaa  not  involve  a 
signiflcaol  hazards  consideratuin 
Therefor*,  tha  staff  proposes  to 
detarmine  thai  tks  proposed 
amendmanis  involve  no  tiHiiificani 
haxarda  cooaidaration. 

LosaJ  Pwhltc  Uocuamjit  Room 
kHOttoa:  Saiaok  Frae  Pablic  library.  112 
Waal  BrtMdway.  Salatn.  New  |arsey 
0807^ 

Attommy  for  bcenam*:  N4ark  ]. 
Wetterhahn.  Bs^aira.  Conner  and 
Wetterftalin.  Saita  1060,  1747 
PeT»n»yJv»nta  Arenae.  INfW  , 
Waahntftan.  DC  20000 

SnC  Prvferr  Director  Walter  R. 
Butler 


PubUc  Saavka  Eladiic  fc  Gaa  Cowyny. 

UilNaa.la^a. 
Salam  Caaly.  Ham  \mnmy 

Dale  of  amendment  rmjuesk  fuly  23. 
1987 

Oeacj-ipUtii}  of  amandnmnt  rtfrna^L 
I'ha  propoaad  anandmant  rrvwaa  Um 
eatarfancy  cara  cooliag  syatem  (BCCS) 
liaiitin^  corMHtions  for  oparation. 
surveillance  requiremanti  and 
associated  basis  to  clearfy  define  the 
emer^ncy  core  coolui^  subsystem 
aliflnment  and  cQiapoaant  avaiiability 
rnqiurvroanta  in  vanosM  modaa.  Chan^aa 
ate  also  propoaad  that  ahminala  ttia 
recjiaremant  to  lasue  a  raport  when  an 
action  slatamsnt  la  anierad  as  a  raault  of 
lnser>ica  testtnf  Oiangas  are  afao 
proposed  that  will  make  the  Salem  Unit 

1  emergency  core  cooling  technical 
specificatisna  conaiatent  with  the  Salem 
Unit  2  emergency  core  cooling  tachmcal 
speciTicatioiis 

SpecificaJky.  thia  amandmant  raquaat 
prapoaaa  to  modify  tka  Tachnica) 
SpeaficatioQa  as  follows: 

1  Technical  Specifkation  3  5  2 
This  sactioti  IB  being  modified  to 

expHatfy  identify  the  flow  paths  into  the 
Reactor  Coolanl  System  (RCS)  which 
are  ret^sired  lo  be  Operable  in  Modes  1. 

2  and  3 

Alito   Hn  At  tion  Sidieaieni  that  allows 
boiti  tecs  subaysteaia  to  be  laoparable 
fur  up  to  oaa  hour  hjr  SMrveillaoca 
tearing  is  batng  addad  Shutdown  mtisf 
commence  if  this  time  limit  is  exreeded. 

2  Technical  Specification  4  5.2 

The  fint  change  adds  a  requiramenf  to 
venfy  tha  RfflQ  valves  open  once  per  12 
hours.  Tha  second  change  adds  the 
raquiramant  to  verify  that  tha  Salem  1 
ECJCS  pipiBg  IS  full  of  water  by  venting 
once  erary  31  days.  Thia  raqiuramant 
ake«dy  apfMers  m  the  corr  as  ponding 
Salem  Ihiit  3  Surveiftance  Requirenienl 
T>»e  third  changa  clarifias  that  with  the 
CS14  valve  inoperable  the  affected 
system  is  the  ContaiBinent  Spray 
System  [Spray  Additive  Tank)  and 
directs  the  operator  to  Technical 
Specirication  3.6  2  2 

X  Tectetcal  Spocification  3.5.3 

T^s  section  is  bauig  inodifWd  to 
enpliCTtly  identify  the  required  OparaWe 
f!ow  paths  hito  the  RCS  for  each  ECCS 
subsystsm  in  Mode  4. 

The  second  part  is  for  cJarification 
only  Thia  change  makes  it  explicitly 
clear  that  oae  safety  uijectron  (Sli  or  ooa 
centniuQal  charging  pump  shall  be 
Operable  when  the  RCS  teniperatur*  is 
baa  than  or  equal  to  312*  F 

Third,  the  following  note  that  appears 
in  the  Salem  Unit  2  Technfcaf 
Specificatfons;  "Note:  This  particular 
restriction  also  applies  in  Modes  S  and 


6'  la  bei^  addwl  ts  tha  Uoit  1  Technical 
Spadficatioaa  to  achiava  oonaiataacy 
between  tha  two  documeaU. 
4.  TectMicd  SyadficalioB  Bases 

Section  3/4.5.2  and  3/4.5.3 

The  Erat  part  aervas  to  reiterate  tha 
reqairement  to  maintain  the  capability 
to  supply  all  four  RCS  cold  legs  with 
each  ECCS  subajratam.  The  second  part 
reflects  the  phrase  being  addad  to  the 
pound  symhoi  footnott  of  Technical 
Specification  3^3  addreeaing  the 
operabilily  raquirements  for  the  safety 
infection  and  charging  pumps  in  Modes 
4.  5  and  & 

BoMt  for  propoaed  no  ugn/ftcant 
haxarda  coottdaration  deiarminatioK 
Tha  Coauniaaion  has  pravtded 
staadcuds  for  datenaiQiBg  whether  a 
aigBificanI  hazarda  ooaaideradon  exists 
(10  CFR  5«.B2(c}).  A  propoaad 
antendment  to  an  operating  liceaaa  for  a 
facility  mvolvea  no  significaal  haxarda 
conaidaratioa  if  operatioa  o<  tha  facility 
in  accordance  with  the  propoaad 
amenth&ant  would  not  (1)  iaTolve  a 
significant  increase  in  the  probabibty  or 
conseqaences  of  an  accideal  previously 
evaluated,  or  (2)  create  tha  poaaibtlity  of 
a  new  or  different  kind  of  accident  from 
any  acudant  previously  evaluated;  or  (3) 
invoive  a  significant  reduction  in  a 
margkn  of  safety. 

1.  The  hcenaec  has  aaalyzed  the 
proposed  changes  to  Technical 
Speoficatioo  1.5.2  to  detenaine  if  a 
significant  hazard  exiata: 

The  propaead  changaa  to  Tadmica) 
SpeciflcaUon  3.S.2  do  not  involve  a  stgRificant 
hazards  consideration  because  operattoo  of 
Salem  Unit  1  sad  2  m  acxxtrdance  with  tbaae 
changes  would  not 

|ir  Involvt  a  significant  increase  in  tb« 
probability  or  consequences  of  an  accident 
previously  evaluated  The  first  change  is 
being  mad*  for  clerification  oidy  Its  purpose 
It  to  deedy  raflKt  BCCS-LOCA  design  beees 
requirement*  in  ttw  Terhakal  Specificalians. 
No  physical  change  to  pUnt  syvteeaa  is 
involved  nor  is  Ihara  an  iaipact  oa  Ihs 
licensing  beae*  of  the  units.  Therefors.  this 
chan^  caanot  uicrease  the  probability  or 
contequencaa  of  an  accident.  The  second 
change  allows  tST  stroke  testing  of  valvas 
listed  m  Sorveillance  4.5.2  to  continue 
without  subnittai  of  an  LER  The  1ST  stroke 
testing  mtervals  renain  ni  hengsd.  as  <k)  the 
Action  Stetemant  tune  bants.  Therefore  this 
second  change  caanot  increase  tha 
probability  or  conaequencea  of  an  accidenL 

(2|  Create  the  posaibiiity  fd  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed  The  first  change  on^ 
•erves  to  emphasize  ECt^LOCA 
requireaients  for  iojectioD  flow  paths  into  the 
9.C&.  These  requlreinents  are  not  new  as  they 
are  already  part  of  the  design  and  licensing 
baaes  of  the  Salem  units.  Ths  second  chsnge 
makes  no  changes  to  the  Action  Statemant 
time  limits  sssodatad  with  1ST  surveiilanoss 
condiaUed  on  valves  listed  in  Tschnical 


Specificatloa  Surveillance  4^?  It  ooiy  serves 
to  sddress  reporting  requirements.  Tkerefoie. 
these  changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  scddent. 

(3)  Invotve  s  aigiiifkant  reduction  In  a 
margte  of  safely.  The  first  chenge  serves  to 
maintain  the  ouiraat  margin  of  safety 
associated  with  the  LOCA  accident  analysis 
sod  ensure  that  tha  BCCS  subsystems  are 
aligned  as  assumed  in  the  design  bases  for 
the  ECCS-LOCA.  The  second  change 
matntahis  the  Action  Statement  time 
limitatioRS  essodated  with  1ST  stroke  testing. 
TTiePBtore,  flieae  cnanges  make  no  reduction 
in  a  margin  of  safety. 

The  staff  haa  reviewed  the  licensee's 
significant  hazarda  consideration 
analysis  for  changes  to  Technical 
Specification  3.S.2  and  concurs  with  ^ 
licensee's  deterndnatioD  that  the 
propoaed  dianges  do  not  involve  a 
significant  hazards  consideration. 

2.  With  respect  to  the  proposed 
changes  to  Technical  Specification  4.5.2 
and  3.5.3,  the  Commission  has  provided 
guidance  coccaroing  the  application  of 
its  standards  set  forth  in  10  CFR  5092  by 
providing  certain  examples  (51  FK  7751). 
One  of  the  examples,  (i).  of  an 
amendasent  Ukely  to  involve  no 
significant  hazards  consideration  relates 
to  "A  purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error  or  a  change  in 
nomenclature." 

Another  example,  (ii),  of  an 
amendment  likely  to  involve  no 
significant  hazards  consideration  relates 
to  "A  change  that  constitutes  an 
additional  hmitation.  restriction,  or 
control  not  presently  included  in  the 
technical  specifications,  e.g.,  a  more 
stringent  surveillance  requiremenL  " 

The  proposed  changes  to  Technical 
Specifications  AJLl  and  3.5  J  relate  to 
one  of  these  examples: 

a.  Technical  Specification  4.5.2 

The  RH19  valves  must  be  open  In 
order  for  the  residual  heat  removal 
(RHR]  pumps  to  be  capable  of  injecting 
into  each  RCS  cold  leg.  This  helps 
ensure  that  the  design  bases  for  the 
ECCS-LOCA  (Losa  of  Coolant  Acddoit) 
is  mataitainad.  The  addition  of  the  RH19 
valves  to  the  Surveillance  Requirements 
is  a  means  of  additional  control  on  the 
plant  and  represents  a  more  stringent 
surveillance  requirement.  Therefore,  this 
meets  example  IL 

The  requirement  to  verify  that  the 
Saleaa  1  ECCS  piping  is  fiiU  of  water  is 
an  example  of  a  more  stringent 
surveillance  reqairement.  "niis  meets 
example  if.  In  addition,  the  requirement 
to  verify  that  the  ECCS  piping  is  full 
already  appears  In  the  Salem  2 
Technical  Spedficatioos.  This  change 


will  achieve  consistency  between  units. 
This  meets  example  i. 

The  directing  of  operators  to 
Technical  Specification  3.8.2.2  for 
appropriate  action  if  the  CS14  valve  is 
inoperable  clarifies  the  action 
requirements.  By  addition  of  the 
reference  to  Technical  Specification 
3.6.2.2,  the  Action  Statement  for  an 
inoperable  ^iray  Additive  Tank  will  be 
followed  if  valve  CS14  becomes 
inoperable.  C914  is  part  of  the 
Containment  Spray  System.  Because  it 
is  a  clarification,  it  is  deemed  an 
administrative  change  as  illustrated  in 
example  L 

b.  Technical  Spedficatkn  3.5J 

This  change  will  cleariy  reflect  the 
design  bases  flow  patiis  for  the  ECCS- 
LOCA  in  the  Technical  Specifications. 
This  change  does  not  modify  the  ECCS 
injection  or  recirculation  flow  paths  in 
any  way.  The  identification  of  the 
required  flow  path  for  the  operable 
ECCS  subsystem  represents  a  means  of 
control  not  currently  in  the  technical 
specifications,  lliis  meets  exampte  ii. 

The  addition  of  the  footnote  to  clearly 
specify  that  only  one  safety  infection 
pump  or  one  centrifngal  charging  pump 
need  be  operable  in  Mode  4,  5  and  6  is  a 
restriction  not  currently  in  the  teclmical 
specifications.  This  meets  exan^ile  iL 
"The  addition  to  the  note  in  the  Salem  1 
Technical  Specifications  of  the 
af^Ucabihty  to  Modes  5  and  6  is  also 
more  restrictive,  an  illustration  of 
example  ii,  and  already  appears  in  the 
Salem  2  Technical  Specifications,  an 
illustration  of  example  i. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  changes  to 
Technical  Specification  4.5.2  and  3.5  J 
do  not  involve  significant  hazards 
consideraticns  because  they  provide 
additional  controls  or  are  more 
restrictive  than  the  current  technical 
specifications  or  involve  administrative 
changes. 

3.  The  ticensee  has  analyzed  the 
proposed  changes  to  Technical 
Specification  Bases  Section  3/4  5.2  and 
3/4  5.3  to  determine  if  a  significant 
hazard  exists: 

The  proposed  dianges  to  Technical 
Spedficstimi  Bases  Sections  3/4  5.2  and  3/4 
5  J  do  not  invcdve  a  significant  hazards 
consideratiaB  becauee  operation  of  Salem 
Unit  1  and  2  in  accordance  with  tliese 
changes  would  aot 

(1)  Involve  a  siyuficant  increase  in  the 
probability  or  coasequenoes  of  an  accident 
previously  evaluated.  The  first  change  is  for 
clarification  only  and  serves  to  highlight  the 
ECCS-LOCA  requirements  to  maintain  the 
capability  to  ssp|^  all  foar  RCS  cold  legs. 
The  second  cfauge  again  only  clarifies  in  the 
Bases  Section  existing  rsqnireaients  that 
serve  to  maintain  the  RCS  prcaeore  below  the 


10  CFR  50,  Appendix  G  hmits  in  case  of  ao 
inadvertent  mass  additicn. 

(2)  Create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  first  change  does 
not  involve  any  hardware  or  procedure 
modifications  and  only  serves  to  identify  an 
existing  design  bases  for  the  ECCS-LOCA 
Liicewise.  tiie  second  change  clarifies  in  the 
Baaes  Section  existing  reifoirefnents.  FMo  new 
or  different  kind  of  accident  can  be 
postulated  as  a  result  of  tliese  changes. 

(3)  Involve  a  signihcaat  redactioo  in  a 
margin  of  safety.  These  rimr^g«»«  serve  to 
identify  existing  design  bases  for  the  ECCS- 
LOCA  and  RCS  pressure  limits  in  Mode  4. 
They  do  not  impact  any  margin  of  safety. 

The  stafl^  has  reviewed  the  licensee's 
significant  hazards  consideration 
analysis  for  changes  to  Technical 
Spedfication  Bases  Sections  3/4  5.2  and 
3/4  5.3  and  concurs  with  the  hcensee's 
determination  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Based  on  the  staffs  review  and 
analysis  of  the  licensee's  submittal  as 
detailed  above,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Ihibhc  library,  112 
West  Broadway.  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Conner  and 
Wetterhahn,  Suite  1050, 1747 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20006 

NRC  Project  Director  Walter  R. 
Butler 

Southern  California  Edison  Company,  et 
al.,  Docket  Noa.  50-361  and  5»-362,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  Coiuty, 
California 

Dale  of  amendment  request  April  28. 
1988  [Reference  PCN-247J 

Description  of  amendment  request 
The  proposed  change  would  revise 
Technical  Specification  ffS)  3/4.6.4.Z 
"Electric  Hydrogen  RecombinerB."  TS  3/ 
4  6.4u!  requires  that  two  hydrogen 
recombiners  be  operable  during  startup 
or  power  operation  (Modes  2  and  1. 
respectively),  defines  periodic 
surveillance  tests  to  verify  operability. 
and  requires  con^wnsatory  actions  to  be 
taken  when  the  minimum  operability 
requirements  are  not  met 

The  hydrogen  recombiners  are  part  of 
the  post  accident  combustible  gas 
control  system.  Ehmng  a  postulated  loss 
of  coolant  accident  hydrogen  gas  would 
evolve  from  the  reaction  of  water  with 
fuel  cladding,  radiolytic  decomposition 
of  water,  and  corrosion  of  metals  inside 
containment  The  function  of  the 
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combusiihle  ^iiti  i  oiitrul  sy.^tcm  ts  to 
maintain  the  post  uccident 
concentrntion  of  hy(ln)s«n  gat  In  the 
contiiinmfiit  .itmosphcrp  b«"luw  the 
pxplngivp  HHS  liinil  tind  thereby  prevent 
a  hydrt)j(»'n  )ia»  explosion  frv)m 
challenging  contiiinmenl  integnty 

To  verify  opt-ratiility  of  the  hydrogen 
recombmem,  I"S  3/4  8.2.a  requirei  that  a 
functional  test  be  performed  at  least 
once  per  six  months  In  addition.  TS 
4  8  4  2  b  requires  each  hydrogen 
combiner  system  to  be  demonstrated 
operable  at  least  once  per  18  months  by 
performance  of  the  following 
surveillance  requirements:  (1)  TS 
4  8.4  2  b  1  requires  a  channel  calibration 
of  all  hydrogen  recombiner 
matrumentalion  and  control  circuits 
This  test  verifies  electncal  resistance 
and  calibrates  thermocouples  to  plus  or 
minus  one  percent   (2)  Technical 
Spei.ification  4  8  4  2.b  2  and  3  require 
that  |a)  there  is  no  evidence  of  abnormal 
conditions  within  the  recombiners  by 
performing  a  visual  examination,  and  (b) 
the  integnty  of  the  heater  electrii;al 
cirt:uits  IS  satisfactory  by  performirig  a 
continuity  and  resistance  to  ground  test 

The  proposed  change  would  inert" ase 
the  interval  for  performance  of  TS 
4  8  4.2. b  surveillance  tests  from  at  least 
once  per  18  months  to  at  least  once  per 
refueling 

Basis  fur  pnifK^seii  no  si^nifuunt 
hazards  considfnitjon  detfrTTiinaUon. 
As  required  by  10  CFR  50.tfl(«).  the 
licensee  has  pnivided  the  following  no 
stgnifir^nt  hazards  consideration 
determination 

W;ll  iiperation  i>f  the  facility  in  arcordance 
with  (hii  pn>p<)«<Hl  (iianKP  mvolvp  a 
■lgnifl<.jinl  in<j^aa«  in  (he  (>n>hat)ility  or 
Lon*«quflnc««  of  an  ait nirnt  previoualy 
evaluatml? 

K«ap<>na«   No 

Ilie  funi  lion  of  the  hy<iro>|pn  recomtunera 
la  to  maintain  lh«  p«>st  accitlnnt  concentration 
of  hy(lrt>n«?n  gai  m  lh«  containment 
atmofphert*  twiow  the  exploaivp  )|ai  limit 
(anil  I  therrby  prevBnt  a  hydn)H«in  naa 
Bxploaion  from  challenging  runlainment 
integrity  The  propo««il  chanfie  lncr«aaei  the 
interval  for  aurveillancc  teati  currently 
performed  at  18  month  intervala   Ther«  hai 
twon  a  luw  Incident:*  of  prublema  datm.tad  by 
the  IH  month  iurveillance  (eats   Additionally 
the  funi  linnality  of  (he  hydn)j(en  recombineri 
la  demonitrale<j  al  ilx  month  Intervala  t>y  (he 
required  functional  teat,  which  Is  un«fTp<:Ied 
by  the  pmpuacd  change   Because  of  the  low 
incidence  of  pmblems.  and  the  fun«  tKmal 
leatin^  at  ilx  month  intervals,  the  proposed 
cKanfie  will  not  (ignificantly  affaci  the 
hyilrogen  recombiners  availability  to 
function  poal  acx:ldenl   Therafore.  the 
proposed  rhan(|<>  will  not  algniflcantly 
incniase  the  pnibability  (or  c<m»equenceal  of 
prevloualy  analyred  accidents 

Will  aperatlon  of  the  facility  In  accordanc* 
with  this  proposed  chann*  create  the 
p<>aait)ility  of  a  new  or  ciifTerent  kind  of 


accident  from  any  accident  previously 
evaluated? 

Response  No 

The  proptised  chanj^e  affects  only  the 
frequency  of  hydn>gen  recombiner 
•urveillance  teating  The  pn)p<i»ed  change 
does  not  alter  the  conft)piration  of  the  facility 
or  Its  operation  Therefore  the  proposed 
change  doe*  not  create  the  poaaibllily  of  new 
or  different  kind  of  accident 

Will  operation  of  the  facility  in  accordance 
with  the  propoaad  change  involve  a 
significant  reduction  in  s  mar^n  of  safety? 

Response   No 

The  proposed  change  affects  only  the 
frequency  of  certain  hydrogen  recombmer 
surveillance  testa  which  may  result  in  a  small 
reduction  of  confidence  in  hydrogen 
recombuMr  operability  and  tiie  associated 
mar)pn  of  safety  However,  the  18  month 
surveillances  have  historically  detected  few 
problems  and  the  six  month  functional  tests 
are  unaffected  by  the  propoaed  change. 
Therefore,  the  [Troposed  change  will  not 
result  in  a  significant  reduction  in  s  margin  of 
safety 

The  ISfRC  Staff  has  reviewed  this 
analysis  and.  baaed  on  that  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  ISTRC  staff 
propoaet  to  determine  that  the 
amendment  request  Involves  no 
significant  hazards  conaideration. 
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Ikjte  of  amendment  request  April  2&. 
1»6H  (Reference  PCN  249| 

Description  of  amendment  requesL 
The  proposed  chan^  would  revi»« 
Technical  Specification  3/4.1.3.4.   "CEA 
Drop  Time."  This  specification  provides 
an  individual  full  length  control  element 
assembly  (CEA)  maximum  drop  time 
restriction.  The  individual  (shutdown 
and  control)  CEA  drop  time  it  measured 
from  the  time  that  electrical  power  is 
interrupted  to  the  CEA  drive  mechanism 
(from  a  fully  withdrawn  position)  to  the 
time  the  CEA  reaches  Its  90%  insertion 
position.  The  maximum  allowable  CEA 
drop  time  (leaa  than  or  equal  to  3.2 
seconds)  is  consistent  with  the  value 
assumed  in  the  safety  analyses.  CEA 
drop  times  are  required  to  be  measured 
following  each  removal  and 
reinstallation  of  the  reactor  vessel  head 


(Surveillance  Requirement  (SR) 
4.1.3.4.a):  following  any  maintenance  on, 
or  modification  to.  the  CEIA  drive  system 
which  could  affect  the  drop  time  of 
those  specific  CEAs  (SR  4.1.3.4  b);  and 
at  least  once  per  18  months  (SR 
4.1.3.4.C). 

The  proposed  change  would  revise  the 
frequency  of  the  CEA  drop  time  testing 
required  by  Surveillance  Requirement 
4  1.3.4.C  of  this  Specification  from  the 
current  18  month  interval  to  an  interval 
of  at  least  once  per  refueling. 

Basis  fur  proposed  no  significant 
hazards  consideration  determination: 
Aa  required  by  10  CFR  50.91(a).  the 
licenaee  has  provided  the  following  no 
significant  hazards  determination: 

Will  operation  of  the  fadhty  in  accordance 
with  this  propoaed  change  involve  a 
signiricant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No 

The  propoaed  change  ties  the  CEA  drop 
time  testing  to  a  refueling  interval 
frequency...  Factors  that  could  adversely 
affect  rod  drop  times  during  a  cycle  are 
addressed  by  other  surveillance  requirements 
not  affected  by  this  propoaed  change. 
Therefore,  the  proposed  change  will  not 
involve  a  sigmficant  iscreaae  in  the 
probability  or  consequences  of  any  accident 
previoualy  evaluated. 

Will  operation  of  the  facihty  In  accordance 
with  this  proposed  change  create  the 
poasibibty  of  a  new  or  different  kind  of 
accident  from  any  accident  previoualy 
evaluated? 

Response:  No 

The  proposed  change  only  redefines  the 
periodic  surveillance  mterval  for  CEA  drop 
time  testing.  The  requirements  to  conduct 
('EA  drop  tune  testing  following  maintenance 
which  might  affect  the  drop  time  or  following 
reactor  vessel  head  removal  are  not  changed 
No  physical  modification  to  the  plant  is 
proposed,  nor  is  there  s  change  In  how  the 
faality  is  operated.  Therefore,  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previoualy  evaluated. 

Will  operation  of  the  facility  in  accordance 
with  the  proposed  change  involve  a 
significant  reduction  m  a  margin  of  safety? 

Response:  No. 

The  propoaed  change  extends  the  18  month 
interval  for  performing  the  CEA  drop  time 
surveillance  to  s  refueUng  interval....  The 
actual  time  Interval  between  surveillances 
will  be  a  function  of  the  plant  capacity  factor 
for  the  particular  fuel  cycle....  (For  a  nominal 
24  month  cycle.)  the  fuel  cycle  length  will  be 
513  effective  full  power  days  (EFPD). 
Assuming  a  production  factor  of  90%  and  a  75 
day  refueling  outage,  an  actual  cycle  length 
and  furveiUaDoe  interval  would  be 
approximately  21  months.  Technical 
Specification  4Xyj-m  permits  a  maximum 
allowable  extenaioa  not  to  exceed  2S%  of  the 
current  surveillance  interval....  Thus,  the 
proposed  change  does  not  repreaent  s  radical 
increase  over  what  is  already  permitted  by 


technical  spacifications.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  reduction  m  a  margin  of  safety. 

The  NRG  staff  has  reriewed  this 
analysts  and,  based  on  that  review,  ft 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  NRC  staff 
profjoses  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loca/  Public  Document  Room 
location:  General  Library,  University  of 
California,  P.O.  Box  19557,  Irvine, 
California  92713. 

Attorney  for  licensee:  Charles  R. 
Kocher,  Assistant  General  Counsel,  and 
James  Beoletto,  Esquire,  Southern 
California  Ediaon  Company,  P.O.  Box 
800,  Rosemead,  Cahfomia  91770. 

NRC  Project  Director.  George  W. 
Knighton 

Soutbam  California  Edison  Company,  et 
aL,  Docket  Noa.  50^1  and  50-362,  San 
Oaofre  Nuclear  Genetating  Station, 
Units  2  and  3,  San  Diego  County. 
California 

Date  of  amendment  request  April  28, 
1988  (Reference  PCN-250) 

Description  of  amendment  request 
The  propoaed  change  would  revise 
Technical  Specification  3/4J.3.10. 
"Loose-Part  Detection  Instrumentation." 
The  looae  part  detection  instrumentation 
serves  to  provide  eariy  detection  of 
loose  metallic  parts  in  the  primary 
system  to  avoid  and/or  mitigate  damage 
to  the  primary  system  componenta.  The 
Vibration  and  Loose  Parts  Monitoring 
System  (V&LPM)  monitors  the  maior 
r"actor  primary  system  componenta. 
The  selected  locations  provide  a 
qualitative  indication  of  vibration 
throughout  the  primary  system. 

Surveillance  Requirement  4.3.3.10.C 
states  that  each  channel  of  the  loose- 
part  detection  system  shall  be 
demonstratfid  operable  by  the 
performance  of  a  channel  calibration  al 
least  once  per  18  months.  The  proposed 
change  v^ould  revise  this  requirement 
from  at  least  once  per  18  month  interval 
to  at  IcHst  once  per  refueling. 

Bosii  for  proposed  no  significant 
iiozords  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  the  following  no 
significant  hazards  consideration 
determination: 

Will  operation  of  the  facility  m  accordance 
v.ith  this  proposed  change  involve  a 
significant  ujcreaae  io  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response  No. 

The  operabikly  of  the  V&LPM  ensures  that 
sufficient  capability  exiats  lo  lietect  loose 
metallic  parts  in  the  priaiary  system  and  (to) 
avoid  or  mitigate  damage  to  primary  system 
componenta.  The  system  serves  no  safety 


function  and  is  not  credited  in  the  accident 
analyses.  Tha  propoaed  change  will  revise 
the  frequency  of  the  channel  calibration  test 
to  an  interval  (of)  at  least  once  per  refuehng. 
Most  failares  of  the  system  are  detected 
doing  performance  of  tfie  daily  and  monthly 
testing.  Therefore,  fte  proposed  change  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Will  opieration  of  the  facility  in  accordance 
with  this  pn^ioaed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  prevtoosly 
evaluated? 

Response:  No. 

The  V*LPM  is  a  monitoring  system  and 
does  not  initiate  any  automatic  protective 
functions.  The  proposed  change  extends  the 
surveillance  interval  (for  a  test  intended  to  be 
performed  during  a  refueling  outage]  to 
coincide  with  the  refueling  outage  interval.... 
Therefore,  the  propoaed  change  will  not 
create  the  poaaibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previoualy 
evaluated. 

Will  operation  of  the  facility  in  accordance 
with  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  change  extends  the  18  month 
interval  for  performing  the...  channel 
calibration  surveillance  to  refueling  intervals. 
The  actual  time  interval  between 
surveillances  will  be  a  function  of  the  plant 
capacity  factor  for  the  particular  fuel  cycle. 
For  the  equOibrium  cycle,  the  fuel  cycle 
length  will  be  513  effective  full  power  days 
fEFPD).  A  production  factor  of  90*  and  a  75 
day  refueling  outage  would  result  in  an  actual 
cycle  length  of  21  months.  Technical 
Specifics hor  4.0.2.a  permifK  a  maximum 
allowable  extension  not  to  exceed  25%  of  the 
current  surveillance  interval...  Thus,  the 
proposed  change  does  not  represent  a  radical 
increase  over  what  is  already  permitted  by 
technical  specifications...  Therefore,  the 
proposed  change  will  not  involve  a 
f  igniFicant  increase  in  a  margin  of  safety. 

The  NRC  staff  has  re%iewed  this 
analysis  and,  based  on  that  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  N'KC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loca!  Public  Document  Room 
location:  General  Library,  University  of 
California,  P.O.  Box  19557,  Irvine. 
California  92713. 

Attorney  far  licensee:  Charles  R. 
Kocher,  Assistant  General  Counael.  and 
James  Beoletto,  Esquire,  Southern 
Cahfomia  Edison  Company,  P.O.  Box 
800.  Rosemead,  Cahfomia  91770. 

NRC  Project  Director:  George  W. 
Knighton 


Southern  California  Ediean  Compan)'.  el 
aL,  Docl(et  Noa.  S0-361  and  59-M2.  San 
Onofre  Nudear  Geaerating  Stabon. 
Units  2  and  3,  San  Die^  County, 
Califomia 

Date  of  amendment  request  October 
11, 1988  (Reference  PCN-284) 

Description  of  amendment  request 
The  proposed  change  would  revise 
Technical  Specification  (TS)  3/4.4.5.2. 
"Operational  Leakage."  The  purpose  of 
this  specification  is  to  provide  hnuts  on 
operational  leakage.  The  surveillance 
requirements  for  the  Reactor  Coolant 
System  (RCS)  Pressure  Isolation  Valves 
provide  added  assurance  of  valve 
integrity,  thereby  reducing  the 
probability  of  gross  valve  failure  and  a 
consequent  intersystem  Loss  Of  Coolant 
Accident  (LOCA).  Leakage  from  the  RCS 
Pressure  Isolation  Valves  is  identified 
leakage  and  will  be  considered  as  a 
portion  of  the  allowable  limit.  Tlie  RCS 
Pressure  Isolation  Valves  function  to 
create  a  pressure  boundary  isolating  the 
RCS  from  connecting  systems. 
Surveillance  Requirement  4.4.5.2.2.a 
requires  venf\'ing  valve  leakage  to  be 
within  its  limit  at  least  once  ever>  18 
months.  The  proposed  change  would 
revise  the  surveillance  interval  from  al 
least  once  per  18  months  to  at  leas!  once 
per  refueling  interval. 

Basis  for  Proposed  No  Significant 
Hazards  Considerat:on  Determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  the  following  no 
significant  hazards  consideration 
determination; 

Will  operation  of  the  fsaiitj  ic  accordance 
with  this  proposed  r.hanjje  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  acadent  prcvionsly 
evaluated? 

Response  No 

The  function  of  the  RCS  Pressure  isolation 
\'alves  is  tc  create  a  pressure  b<7nndary 
lietween  the  RCS  and  connected  s>siem8. 
The  proposed  change  increases  the  interval 
for  surveillance  lesting  currently  performed 
al  18  month  intervals  to  a  refueling  ir.lervaL 
nominally  24  months  There  has  been  one 
failed  leak  test  defected  in  the  18  month 
surveillance  program  which  ts  not  expected 
to  be  repeated  due  to  the  implementation  of 
the  recommendations  provided  ;n  IE  Bulletin 
85-03.  Therefore,  the  propoaed  change  will 
not  S!gr.;fican'.Iy  increase  the  probebihty  |or 
conseqencesj  of  previous!)  analyzed 
accidents. 

Win  operation  of  the  facility  in  accordance 
with  this  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  acadent  prexionsly 
evaluated? 

Response:  No. 

The  proposed  chan^  affects  only  the 
frequency  of  the  RCS  Pressure  laolation 
Valves  surveillance  The  proposed  ci>an^ 
does  not  alter  the  coohgurattoii  of  the  facility 
or  Its  operation.  Therefore,  the  proposed 
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rhiinii*  da«*  not  crrate  the  p(>•sl^lllty  of  a 
nffw  or  differtint  kind  of  •ccidonl 

Will  operaluin  uf  the  famlily  in  accorda 
with  Ihr  prupoaed  r.hanHF  involvr  h 
•  iRTiinrjint  rmluction  In  ■  margin  (jf  aafety? 

Kttsp<)iia«  No 

The  pnipoaed  ciianife  afTecti  the  fre<^u«ncy 
i)f  th*-  »urvrtlUiic«  teal  which  m«>  result  in  » 
•mull  rmiucllon  in  confidence  in  iyalrm 
operabilily  and  the  imaiH  iHlwi  marjjin  of 
anfcly    However   the  18  month  «iirveillHncei 
havt>  only  deter.teti  one  failure,  which  has 
l.een  resolved  in  i;on|un<  titin  with  IK  Bulletin 
«.sai   In  uddition   other  [TVi  hnii  mI 
|S|(iet  ifujituin  «urveill«ni  e«  es'rtt'lish 
rei)iiirements  to  monitor  leHk/tge  from  the 
reai  lor  r(K)lanl  svtiem  on  »  more  frequent 
ttdsis   rhereforti   the  pnipoaed  chanjje  will 
not  result  in  a  siXTuru..anl  rtMlu<  tion  in  a 
mHryin  of  safr-ly 

The  NR(!  stuff  has  tTMewed  this 
analyms  ami.  h«.se(i  on  thnt  review   it 
appears  that  the  lhr»'e  cntena  are 
natisfied   Therefore,  the  NKC  staff 
prupones  to  detenniiie  that  the 
amendment  request  involves  no 
siKntficant  hazartis  consideralum 

/,<H(;/  hihlir  Ih^ciimrnt  HtH'rn 
knalion  General  Ubrary.  University  of 
California.  P  O  Box  19557.  Irvine. 
C:alifomia  92713 

Attonify  for  liffnsevs.  (_!har<e8  R. 
kcx.her.  Assistant  Oneral  Counsel  and 
lames  Beoletlo.  H«quire.  Southern 
California  Fxiis<jn  Company.  P  O  Box 
800,  Rosemead.  California  91770 

NRC  Pwimt  Dinfi  tor  (ieor^^e  W. 
Knighton 

SoutiMm  California  Edison  Company,  «t 
al..  [)ockel  No*.  50-Ml  and  S0-3S2.  San 
Onofra  Nuclear  Generating  Station, 
Units  2  and  3.  San  Diego  County. 
California 

Ikitt'  of  amendment  request:  October 
11.  I98a  (Reference  F'CN  265) 

Description  of  umendment  rvquest. 
The  proposed  change  would  revise 
Surveillance  Requirement  4  5  1  e  of 
Technical  Specification  (TS)  3/4.5  1, 
"Safety  Injection  Tanks  "  The  purpose 
of  this  specification  is  to  ensure  that  the 
Safety  Injection  Taniis  are  operable 
Surveillance  Requirement  4,5. l.e 
requires  venfying  thai  each  Safety 
Injection  Tank  isolation  valve  opens 
automatically  before  Reactor  CxKilant 
System  (RCS)  pressure  exceeds  715  psia, 
and  upon  a  SIAS  test  signal  The 
proposed  change  would  revise  the 
surveillance  interval  for  these  tests  from 
at  least  once  per  18  months  to  at  least 
once  per  refueling  interval. 

Basis  for  Proposed  No  Sijinificant 
Hazards  Consideration  Determination 
As  required  by  lOCFR  50.91  (a),  the 
licensee  has  provided  the  following  no 
significant  hazards  consideration 
determination 

Will  operation  of  the  facility  in  accordance 
with  this  proposeil  ciuin||e  involve  a 


significant  Inoraae  in  the  probability  or 
consequences  of  an  acadent  previously 
evaluated? 

Response   No 

The  [Sjafety  |I|n)*ction  [Tlank  isolation 
valves  are  used  to  separate  the  RCS  from  the 
ISJafety  |l|n|«:llon  [Tlanks  when 
depressunnnjj  the  RCS  The  proposed  change 
increases  the  interval  for  surveillance  testing 
currently  performed  at  18  month  intervals  to 
a  refueling  interval,  nominally  Z4  months. 
There  have  been  no  failures  in  the  18  month 
■  urveillance  program  Therefore,  the 
proposed  change  will  not  signlTicantly 
iruxease  the  probability  |or  consequences)  of 
previously  analyzed  accidents 

Will  operation  of  the  facility  In  accordance 
with  this  proposed  change  create  the 
possiliility  of  a  new  or  different  kind  of 
accident  fn)m  any  acodent  previously 
evaluated? 

Response  No 

The  proposed  change  affects  only  the 
frequency  of  the  |S)afety  |l|niection  |T]ank 
isoUtion  valve  surveillance  The  proposed 
change  does  not  alter  the  configuration  of  the 
facility  or  its  operation.  Therefore,  the 
pn)p<>sed  change  does  not  rxeate  the 
possibility  of  a  new  or  different  kind  of 
accident 

Will  of)«ration  of  the  facility  in  accordance 
with  the  pnjposed  change  involve  a 
sinnificjint  reduction  in  a  margin  of  safety? 

Response   No 

The  proposed  change  affects  only  the 
frequency  of  the  surveillance  test  which  may 
result  in  a  small  reduction  in  confidence  in 
system  operability  and  the  associated  margin 
of  safety  However,  the  18  month 
surveillances  have  detected  no  failures 
Therefore,  the  proposed  change  will  not 
result  in  a  significant  reduction  in  a  margin  of 
safety 

The  NRC  staff  has  reviewed  this 
analysis  and.  based  on  that  review,  it 
appears  that  the  three  criteria  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  deterrame  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location  Cieneral  Library.  University  of 
California.  P  O  Box  19557,  Irvine, 
California  92713. 

Attorney  for  licensees:  Charles  R. 
Kocher,  Assistant  General  Counsel  and 
James  Beoletto.  Esquire.  Southern 
California  Edison  Company,  P  O  Box 
800.  Rosemead,  California  91770. 

SRC  Project  Director  George  W. 
Knighton 

Southern  California  Ediaon  Company,  et 
al..  Docket  Nos.  90-M1  and  SO-M2.  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  request  October 
24.  1988  (Reference  PCN-258) 

Description  of  amendment  request 
The  proposed  change  would  revise 
Technical  Specification  (TS)  3/4.6.3, 
"Containment  Isolation  Valves."  TS  3/ 


4.6.3  lists  the  containment  isolation 
valves  and  specifies  their  required 
response  times  for  closure.  Operability 
of  the  containment  isolation  valves 
ensures  that  the  containment 
atmosphere  will  be  isolated  from  the 
outside  environment  in  the  event  of  a 
release  of  radioactive  malenal  to  the 
containment  atmosphere.  Containment 
isolation  within  the  time  hmits  specified 
ensures  that  the  release  of  radioactive 
material  to  the  environment  will  be 
consistent  with  the  assumptions  used  in 
the  accident  analyses.  TS  3/4.6.3  also 
defines  periodic  surveillance  tests  and 
action  to  be  taken  if  the  minimum 
operability  requirements  are  not  met. 
Surveillance  Requirement  (SR)  4.6.3.2 
requires  that  each  isolation  valve 
(except  check  valves)  specified  in 
Section  A  and  B  of  Table  3.6-1, 
"Containment  Isolation  Valves,"  of  this 
specification,  be  demonstrated  operable 
al  least  once  per  18  months  during  cold 
shutdown  or  refueling  by  verifying  that 
on  an  Engineered  Safety  Features 
Actuation  System  (ESFAS)  test  signal, 
each  isolation  valve  actuates  to  its 
isolation  position.  The  proposed  change 
would  revise  this  surveillance  interval 
from  at  least  once  per  18  months  to  at 
least  once  per  refueling  Interval. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  the  following  no 
significant  hazards  consideration 
determination: 

Will  operation  of  the  facility  in  accordance 
with  this  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response  No 

The  required  semi-annual  testing  of  the 
components  included  writiiln  the  scope  of 
these  [T)echnical  (Sjpecifications  provides  a 
high  level  of  assurance  that  the  equipment  is 
capable  of  proper  operation.  The  frequency  of 
the  semiaruiual  testing  is  not  affected  by  this 
change  ..  Based  on  (a)  review  of  the,, 
surveillance  testing  to  date,  the  results  have 
demonstrated  reliable  equipment 
performance.  Additional  assurance  of  proper 
operation  of  ASME  pumps  and  valves  is 
provided  by  inservice  testing.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Will  operation  of  the  facility  in  accordance 
with  this  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
•cadent  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  only  affects  the 
frequency  of  refueling  interval  testing  and 
does  not  alter  the  configurabon  of  the  facility 
or  its  operation.  Therefore,  this  proposed 
change  will  not  create  the  possibility  of  a 


new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Will  operation  of  the  facihty  in  accordance 
with  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No 

The  proposed  change  only  affects  the 
frequency  of  testing  on  a  sub-system  basis  (18 
months)  without  affecting  the  testing 
frequency  that  is  done  on  a  sub-group  basis 
(semi-annual).  The  semi-annual  test  is 
capable  of  detecting  problems  which  are 
most  likely  to  occur.  Inservice  testing  of 
ASME  pumps  and  valves  provides  additional 
assurance  of  proper  Operation.  This,  coupled 
with  reliable  equipment  performance,  makes 
any  potential  reduction  in  safety  margin 
negligible.  Therefore,  the  proposed  change 
will  not  involve  a  significant  increase  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  this 
analysis  and,  based  on  that  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

LocaJ  Public  Document  Room 
location:  General  Library,  University  of 
California,  P.O.  Box  19557.  Irvine. 
Cahfomia  92713. 

Attorney  for  licensees:  Charles  R. 
Kocher,  Ajssistant  General  Counsel  and 
James  Beoletto,  Esquire.  Southern 
California  Edison  Company,  P.O.  Box 
800.  Rosemead.  California  91770. 

NRC  Project  Director  George  W. 
Knighton 

Southeni  California  Edison  Company,  et 
aL,  Docket  Nos.  50-361  and  5&-382,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  request  October 
24. 1988  (Reference  PCN-261) 

Description  of  amendment  request- 
The  proposed  change  would  revise 
Technical  Specification  (TS)  3/4.1.2.2, 
"Reactivity  Control  Systems,  Boration 
Flow  Paths-Operating,"  and  TS  3/4.5.2, 
"Emergency  Core  Cooling  Subsystems- 
Tavg  Greater  Than  or  Equal  to  350°  F." 
TS  3/4.1.2.2  defines  the  required  number 
of  operable  boron  injection  flow  paths  to 
the  Reactor  Coolant  System.  TS  3/4.5.2 
defines  the  required  number  of  operable 
Emergency  Core  Cooling  System  (ECCS) 
subsystems.  The  boron  injection  system 
ensures  that  negative  reactivity  control 
is  available  during  each  mode  of  reactor 
operation.  TS  3/4.5.2  requires  two 
independent  operable  Emergency  Core 
Cooling  Systems  (ECCS)  in  modes  1,  2, 
and  3.  The  operability  of  two  separate 
and  independent  ECCS  subsystems 
ensures  that  sufficient  emergency  core 
cooling  capability  will  be  available  in 
the  event  of  a  LOCA  assuming  the  loss 
of  one  subsystem  through  any  single 
failure  consideration.  In  addition,  each 


Technical  Specification  defines  periodic 
surveillance  tests  and  action  to  be  taken 
if  the  minimum  operabihty  requirements 
are  not  met.  These  tests  require 
verification  that  components  will 
operate  upon  energization/ 
deenergization  of  the  respective 
initiation  relays,  that  the  shutdown 
cooling  isolation  valve  interlocks  will 
operate  properly,  and  that  the 
Containment  Sump  is  not  blocked  or 
damaged. 

Surveillance  Requirement  (SR) 
4.1.2.2.C  requires  that,  at  least  once  per 
18  months  during  shutdown,  each  valve 
in  the  boron  injection  flow  path  be 
demonstrated  operable  by  verifying  that 
it  actuates  to  its  correct  position  upon  a 
Safety  Injection  Actuation  Signal  (SIAS) 
test  signal.  SR  4.5.2.e  requires  that,  at 
least  once  per  18  months  during 
shutdown,  the  components  in  the  ECCS 
flow  paths  be  demonstrated  operable  by 
verifying  that  they  actuate  to  their 
correct  position  upon  a  Safety  Injection 
Actuation  Signal  (SLAS)  or  Recirculation 
Actuation  Signal  (RAS)  test  signal.  SR 
4.5.2.d.l  requires  verifying,  at  least  once 
every  18  months,  automatic  closure  of 
the  Shutdown  Cooling  Isolation  valves 
when  the  simulated  RCS  pressure  equals 
or  exceeds  715  psia,  and  that  interlocks 
prevent  opening  the  valves  when  the 
RCS  pressure  equals  or  exceeds  376 
psia.  SR  4.5.2.d.2  requires  a  visual 
inspection  of  the  Containment  Sump  to 
verify  that  all  sump  inlets  are  not 
restricted  by  debris  and  that  no 
evidence  of  structural  distress  or 
abnormal  conditions  exists.  The 
proposed  change  would  revise  the 
interval  of  these  surveillance  tests  from 
at  least  once  per  18  months  during 
shutdown  to  at  least  once  per  refueling 
interval  during  shutdown. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  the  following  no 
significant  hazards  consideration 
determination: 

Will  operation  of  the  facility  in  accordance 
with  this  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  required  semi-annual  testing  of  the 
components  included  within  the  scope  of 
Surveillance  Requirements  4.1.2.2  and  4.5.2.e 
provides  a  high  level  of  assurance  that  the 
equipment  is  capable  of  proper  operation. 
The  frequency  of  the  semi-annual  testing  is 
not  affected  by  this  change.  Inservice  testing 
of  ASME  pumps  and  valves  provides 
additional  assurance  of  proper  opierahon. 
Results  of  surveillance  testing  to  date  have 
demonstrated  rehable  equipment 
performance.  The  proposed  change  also 
increases  the  interval  for  surveillance  testing 
associated  with  Shutdown  Cooling  Isolation 


Valve  interlocks,  currently  performed  at  18 
month  intervals.  No  problems  have  been 
detected  in  the  18  month  surveillance 
program.  Access  to  the  Containment  Sump 
area  is  severely  restricted,  especially  dunng 
non-refueling  outage  periods.  This  essentially 
precludes  events  which  could  cause  the 
condition  of  the  Containment  Sump  to 
deteriorate.  Inspections  smce  the  beginning 
of  commercial  operation  of  both  units  have 
all  been  satisfactory  Therefore,  the  proposed 
change  will  not  significantly  increase  the 
protwbility  or  consequences  of  an  accident 
previously  analyzed. 

Will  operation  of  the  facility  in  accordance 
with  this  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No, 

The  proposed  change  only  aflectt  the 
frequency  of  refuehng  interval  testing  and 
does  not  alter  the  configuration  of  the  facility 
or  its  operation.  Based  on  the  review  of  plant 
history,  it  has  been  demonstrated  that  most 
deficiencies  have  been  detected  by  means 
other  than  surveillances.  Therefore,  this 
proposed  change  will  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Will  operation  of  the  faality  in  accordance 
with  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  change  only  affects  the 
frequency  of  testing  on  a  subsystem  basis  (18 
months)  without  affecting  the  testing 
frequency  that  is  done  on  a  sut>-group  basis 
(semi-annual).  The  semi-annual  test  is 
capable  of  detecting  problems  which  are 
most  likely  to  occur.  Inservice  testing  of 
ASME  pumps  and  valves  provides  additional 
assurance  of  proper  operation.  This  coupled 
with  reliable  equipment  performance  makes 
any  potential  reduction  m  safety  margin 
negligible.  The  proposed  change  also  affects 
the  frequency  of  certain  shutdown  coolinfj 
isolation  valve  surveillance  tests  which  may 
result  in  a  small  reduction  in  confidence  in 
valve  operability  and  the  associated  margin 
of  safety.  However,  the  18  month 
surveillances  have  historically  detected  no 
problems.  Therefore,  the  proposed  changes 
will  not  result  in  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  this 
analysis  and,  based  on  that  review,  it 
appears  that  the  three  criteria  a."^ 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  P,0.  Box  19557,  Irvine, 
California  92713. 

Attorney  for  licensees:  Charles  R. 
Kocher,  Assistant  General  Counsel  and 
James  Beoletto,  Esquire,  Southern 
California  Edison  Company.  P.O  Box 
800,  Rosemead,  Cahfomia  91770 
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\RC  Protect  Director  Ceonge  W. 
Knighton 

Southera  C«Kfomla  Exfiaon  Company.  «t 
•1.,  Oockal  No*.  SO-301  and  3fr-m2.  S<in 
Ooofra  Nuclear  Caoaratlng  Station. 
Units  2  and  3.  San  Diego  County. 
California 

Dntf  of  omendiTH'nt  request 
Derembwr  1ft,  IWWI  (Refemre  PCN  2,S4) 

Descnptton  of  amendment  request. 
The  pmposed  r.Knng*"  would  n-vise 
ler.hniral  Spprification  [TS]  3/4  8  4  1. 
■(;(in[Hinnient  Penetration  (k)nJuc:tor 
Oven:urrent  l*rut«>(  tive  Oevices."  and  TS 
.1/4  8  4.2  "NitJtor  Op«Tdted  Valves 
Thermal  Overload  Protectiun  Bypass  " 
T^  J  8.4  1  reciuires  cinwits  entt'nii>j 
contHinnienl  to  be  proviilcd  <Mth  an 
overcurrent  pn)te<;tive  dcvic*;    The 
rontairiment  penetration  condui iur 
Dveri  urrent  protective  devit  ea  listeii  in 
Table  J  ft- 1  of  this  S()er.iricatiun  ar« 
ri-qiiin-d  to  tx;  op«-rable  in  Mode  1 
Ihroiinh  M<xle  4   Containment  elertni.al 
penetrations  and  penetration  rondurtors 
,ire  protected  by  either  deeneryizinx 
iiri^uits  not  required  dunnj?  reactor 
operation  or  by  demonstnitins  the 
operdbihty  of  primary  and  backup 
oven  urrent  protection  circuit  breakers 
during  periodic  surveillance.  The 
overcurrent  prolei  tive  devices  provide 
prytection  of  the  ciinlaiiinienl 
penetration  to  maintain  coiitainnienl 
inlfv;rity    1"S  3  tt.4.2  requires  the  thermal 
overload  pmtection  to  be  bypassed  by  a 
bypass  tlevice  integral  with  the  motor 
starter  of  each  valve  listed  in  Tabile  3.^2 
of  this  Sperifiratinn  The  thermal 
ovfrloiid  bypass  ilevice  ensures  that  the 
motor  will  not  trip  off  due  to  a  thermal 
overload   The  liypass  devices  are 
required  to  be  op«!rable  whenever  the 
motor-operated  valve  is  required  to  be 
operable. 

Surveillance  Kequirement  4.H4  la 
requires  ail  (  ontainment  penetration 
condiK  !or  overcurrent  devices  listed  in 
Table  3  8-  1  of  the  1  echnical 
Sprcificatlon  be  demimstrateil  operatile 
at  least  once  per  18  months  by  verifying 
that  the  nietiium  vultage  |4  l.SKV)  cirriiit 
breakers  are  operable  This  is 
ai  complished  by  selecting  on  a  rotating 
basis  at  least  10  percent  of  the  circuit 
breaker*  of  each  voltage  level,  and 
performing  a  Channel  Calibration  of  the 
assMc  irtted  pn)te<;tive  relays  anil  an 
inlfXrateii  system  functional  test   For 
any  circuit  br»'aker  found  inoperable,  an 
additional  representative  sample  of  at 
least  10  fj*rcent  of  the  circuit  breakers  of 
the  inoperable  type  shall  also  l>e 
functuinally  tested   In  addition.  10 
percent  of  the  lower  voltage  circuit 
breakers  are  functionally  tested  on  a 
rotating  baaia  Again,  if  any  circuit 
bre.ikiT  IS  found  inoperable,  an 


additional  representative  aample  of  10 
percent  will  be  tested.  Surveillance 
Requirement  4.&4.1.a  states  that  the 
thermal  overload  protection  on  motor 
operated  valves  (MOVs)  shall  be 
venfied  bypassed  by  integral  bypass 
devices  at  least  once  per  18  months.  The 
proposed  change  would  revise  these 
surreillance  intervals  from  at  least  once 
per  18  months  to  at  least  to  once  per 
refueling  interval. 

Basis  for  Proposed  No  Significant 
H,!/iird$  Consideration  Determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  the  following  no 
significant  hazards  amsideration 
determination. 

Will  operation  of  the  faaliiy  in  accordance 
with  this  proposed  change  involve  a 
TiK'uficant  increase  in  the  probability  or 
rniifipnupnres  of  an  accident  previously 
evrtlurtted^ 
Kesponse  N<> 

ConUmment  penetration  overcurrent 
devil  i"t  are  installed  to  protect  equipment 
from  t>einj|  damaged  due  to  an  overcurrent 
condition  The  thermal  overload  bypass 
device  ensurvi  that  the  motor  will  not  tnp  of! 
due  to  a  ihernial  overload.  The  proposed 
r.hanxe  revises  the  frequency  of  surveillance 
tests  to  demonstrate  the  operahility  of  the 
clertncal  equipment  protective  devices 
While  the  proposed  change  increases  the 
interval  between  surveillance  tests,  past 
surveillances  have  demonstrated  high  system 
rt'lmtiility   Therefore,  the  proposed  change 
will  nut  siKnificantiy  utcraaae  the 
protiabilily  .  or  (..onaequences  of  previously 
evaluated  aci  idents 

W  ill  ojMTution  of  the  facility  In  accordance 
with  this  proposed  change  create  the 
j«)»siliility  of  a  new  or  different  kind  of 
a.  ( iitent  fnim  any  accident  previously 
pvrthiHledT 
Reaponae:  No 

The  proposed  change  only  redefines  the 
nurvpiliunce  interval  for  containment 
peneliHtion  overcurrent  protection  and  the 
»ar\eill«r>ce  intervsl  for  MOV  thermal 
overload  bypass  verification   .No  physical 
mcMlifir.stiiin  to  the  plant  is  proposed,  nor  is 
there  s  change  in  how  the  faality  is  operated 
therefore,  the  pn>posed  rJianjje  will  not 
create  the  possibility  of  s  new  or  different 
kind  of  accident  from  any  a(  cident  previously 
evaluated!  | 

Will  Kperalum  of  the  facility  in  accordance 
with  this  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 
Respiinse  No 

The  proposed  change  retl.u'es  the 
frei|tienry  of  the  surveillance  tests  whirJi  may 
reduce  the  confidence  in  the  elertncal 
e<)iiipment  protective  devices('|  operahility  at 
the  end  of  the  •urveillance  Interval  and  may 
reduce  the  associated  margin  of  safety   A 
review  of  plant  history  documentation 
reveals  that  the  surveillance  test  provides 
pxi  ellent  results  in  equipment  op)«r«bilify 
Therefore  the  proposed  change  will  not 
result  in  8  significant  reduction  in  a  margin  of 
safety 

The  NRG  staff  has  reviewed  this 
analysis  and.  based  on  that  review,  it 


appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  NRG  staff 
proposed  to  determine  that  the 
amendment  request  Involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locaUon:  General  Library,  University  of 
Galiforrua.  P.O.  Box  19557.  Irvine. 
California  92713. 

Attorney  for  licensees:  Charles  R. 
Kocher.  Assistant  General  Counsel  and 
lames  Beoletto.  Esquire,  Southern 
California  Edison  Company,  P.O.  Box 
800.  Rosemead.  California  91770. 

NRC  Project  Director  George  W. 
Knighton 

Southern  California  Edison  Company,  et 
al..  Dockat  Noa.  50-461  and  50-362.  San 
Onofre  Nuclear  Ganaratiog  Station. 
Units  2  and  3,  San  Diago  County. 
Califoraia 

Dati'  of  amendment  request: 
December  19.  l988  (Reference  PCN-279) 

Descnplion  of  amendment  request 
The  proposed  change  would  revise 
Technical  Specification  (TS)  3/4.4.5.1. 
■Reactor  Coolant  System  Leakage."  The 
system  functions  to  detect  liquid  level  in 
the  containment  sump  using  two 
redundant  transmitters  which  provide 
information  to  the  control  room.  The 
level  signal  from  train  "B"  also  inputs  to 
the  Critical  Function  Monitoring  System 
(CFMS),  which  converts  changes  in  level 
signal  to  flowrate.  Surveillance 
Requirement  (SR)  4.4.5.1. b  requires 
performing  a  channel  calibration  at  least 
once  every  18  months.  The  proposed 
change  would  revise  the  surveillance 
interval  from  at  least  once  per  18 
months  to  at  least  once  per  refueling 
interval. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
As  required  by  10  CFR  50.91(a),  the 
lif:en»ee  has  provided  the  following  no 
significant  hazards  consideration 
determination: 

Will  operation  of  the  facility  in  accordance 
with  this  proposed  change  involve  a 
significant  increase  m  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response  No  This  (Tlechnical 
(Slpecification  addresaas  equipment  uaed  for 
measuring  level  in  the  Containment  sump. 
Leak  detection  Is  accomplished  by  monitoring 
the  changes  m  level  indication  as  opposed  to 
using  the  absolute  value  that  is  indicated. 
The  containment  sump  inlet  flow  surveillance 
calibrates  the  monitoring  instrumentation. 
The  proposed  change  increases  the  interval 
for  Burvetllance  testing  currently  performed 
at  18  month  intervals.  There  has  been  only 
one  out  of  calibration  coodition  detennmed 
through  the  18  month  sorveiliance  test.  Since 
theaa  instnunenu  art  uaed  by  monitormg  the 
chatkges.  the  instrumant  may  b«  capable  of 
performing  its  leak  delecUon  function  even 
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though  the  instrument  is  out  of  calibration  on 
an  absolute  basis.  Therefore,  the  proposed 
change  will  not  involve  a  si^iihcant  increase 
in  the  probabiUty  or  conaequences  of  any 
accident  previously  evaluated. 

Will  operation  of  the  facihty  in  accordance 
with  this  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  affects  only  the 
frequency  of  the  containment  sump  inlet  flow 
surveillance.  The  proposed  change  does  not 
alter  the  configuration  of  the  facility  or  its 
operation.  Therefore  the  proposed  change 
will  not  create  the  poasibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Will  operation  of  the  facility  in  accordance 
with  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  change  affects  only  the 
frequency  of  the  surveillance.  The  18  month 
surveillances  have  detected  no  out  of 
caUbration  conditions  since  1965.  Ail  other 
problems  have  been  identified  by  Operations 
channel  comparisons  (performed  each  shift). 
Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  this 
analysis  and.  based  on  that  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  General  Library.  University  of 
California.  P.O.  Box  19557.  Irvine. 
Cahfomia  92713. 

Attorney  for  licensees:  Charles  R. 
Kocher,  Assistant  General  Counsel  and 
James  Beoletto.  Esquire.  Southern 
California  Edison  Company.  P.O.  Box 
800,  Rosemead.  California  91770. 

NRC  Project  Director:  George  W. 
Knighton 

Southem  California  Edison  Company,  et 
al.,  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  request: 
December  2a  1988  (Reference  PCN-271) 

Description  of  amendment  request 
The  proposed  change  would  revise 
Technical  Specification  3/4.3.4.  "Turbine 
Overspeed  Protection."  This 
specification  is  provided  to  ensure  that 
the  turbine  speed  control  valves  are 
operable  and  will  protect  the  turbine 
form  excessive  overspeed.  TTie  main 
generator  overspeed  tripping  circuits  are 
designed  to  trip  the  turbine  if  the  factory 
recommended  maximum  speed  is 
approached.  This  circuit  consists  of  dual 
train  protection  with  two  independent 
tripping  mechanisms  and  electrical 


circuits  which  initiate  a  trip  on  the 
turbine  if  the  turbine  speed  reaches  the 
trip  setpoint.  Turbine  overspeed 
protection  is  considered  necessary  to 
prevent  postulated  turbine  missiles  from 
being  generated  and  potentially 
damaging  safety  related  structures. 

Surveillance  Requirement  4.3.4.C 
specifies  that  the  turbine  overspeed 
protection  system  shall  be  demonstrated 
operable  at  least  once  per  18  months  by 
performance  of  a  channel  calibration  on 
the  turbine  overspeed  protection 
systems.  The  proposed  change  would 
revise  the  surveillance  interval  from  at 
least  once  per  18  months  to  at  least  once 
per  refueling  interval. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
As  required  by  lOCFR  50.91  (a),  the 
licensee  has  provided  the  following  no 
significant  hazards  consideration 
determination: 

Will  opieration  of  the  facility  in  accordance 
with  this  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  main  turbine  overspeed  trip  test  has 
consistenUy  proven  system  integrity  and 
component  reliability.  No  detrimental  trends 
or  degradation  of  components  have  been 
found.  Recalibration  of  protective  and  control 
relays  ha(s]  been  minimal.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Will  operation  of  the  facility  in  accordance 
with  this  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  only  revises  the 
period  the  18  month  channel  calibration  is 
performed.  The  facility  will  not  be  operated 
any  differentflyj  than  it  is  currendy. 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  form  any  accident  previously 
evaluated. 

Will  operation  of  the  facility  in  accordance 
with  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Based  on  the  results  of  the  turbine 
overspeed  protection  surveillance,  currendy 

performed  every  18  months extending  it  to 

a  refueling  interval,  nominally  24  months,  will 
[not]  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  this 
analysis  and.  based  on  that  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  General  Library,  University  of 


Cahfomia,  P.O  Box  19557,  Ir\'ine. 
California  92713. 

Attorney  for  licensees:  Charles  R. 
Kocher,  Assistant  General  Counsel  and 
James  Beoletto,  Esquire,  Southem 
Cahfomia  Edison  Company,  P  O  Box 
800,  Rosemead,  California  91770 

NRC  Project  Director  George  W. 
Knighton 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-32S,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  amendment  requests:  January 
27. 1981  (TS  88-31) 

Description  of  amendment  requests: 
The  Tennessee  VaUey  Authority  (TV A) 
proposes  to  modify  the  Sequoyah 
Nuclear  Plant  (SQN)  Units  1  and  2 
Technical  Specifications  (TS).  The 
changes  affect  the  limiting  condition  for 
operation  (LCO)  3.4.8,  Specific  Activity. 
for  radioiodine  in  the  reactor  coolant 
system.  The  proposed  changes  would  (1) 
delete  the  Action  a  for  Modes  1,  2  and  3. 
eliminating  the  reporting  requirement  for 
the  number  of  hours  above  the 
allowable  dose  equivalent  Iodine  131  (1- 
131)  limit;  (2)  delete  the  pari  of  the 
Action  a  for  Modes  1,  2,  3,  4  and  5  that 
involves  the  special  report  requirement 
for  1-131  and  proposed  an  additional 
requirement  in  TIS  Section  6.9.  Annual 
Reports,  to  include  an  annual  report  to 
NRC  regarding  instances  when  the  1-131 
specific  activity  limit  was  exceeded,  and 
(3)  within  the  Bases  sections  for  TS  3/ 
4.4.8.  delete  the  discussion  of  the 
Specific  Activity  shutdown  requirement 
for  operation  in  excess  of  800  hours 
above  the  dose  limit  in  a  12-month 
period. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  provided  the  following  information 
on  the  proposed  TS  changes  in  its 
submittal: 

TVA  is  requesting  this  change  to  reduce 
imnecessary  reporting  requirements  and 
eliminate  an  unnecessary  shutdown 
requirement.  T?ie  proposed  changes  are  made 
in  response  to  NRC  Generic  Letter  (GL)  85-19 

The  primary  coolant-specific  activity  is 
sampled  for  radioiodine  in  accordance  wiih 
SQN  technical  specification  table  4  4-4 
Technical  specification  3.4.8  contains  specific 
actions  to  be  taken  in  response  to  high 
specific  [1-131)  activities.  These  requirements 
ensure  plant  operation  within  the 
assumptions  of  previous  accident  analyses 
In  addition,  waste  sampling  for  radioiodine  is 
performed  in  accordance  with  technical 
specification  tables  4.11-1  and  4.11-2. 
Radioiodine  effluent  monitoring 
instrumentation  requirements  are  specified  in 
technical  specification  tables  3.3-12  and  3.3- 
13  for  liquid  and  gaseous  effluent  release 
paths.  These  sampling  and  momtoring 
programs  ensure  that  radioactive  effluent 
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r«l«atai  ar«  mamUUMd  within  roguiatory 
>imili 

NRC  utued  GL  8&  19  to  r«coininand  that 
lii.an*«««  cM«ta  uuMK»aaary  reporting  and 
plant  alMtdowii  raqutrvmanta.  Th« 
recommaMlBtlaa  waa  baaad  on  the  NRC 
r*rvia«r  of  audaar  fu«l  quality  and 
parformanoa  and  an  aaaaaaaiani  of  tha 
ua«fulna*a  of  iha  itaiidard  lachiucal 
•pecificalion  reporting  and  plant  ihulduwn 
r»quir«m«nti  TV  A  i  fuel  performance  at 
SC}N  ■  coaawlMOl  wtth  tlie  uiduatry 
expenenfla.  Tharaiora.  tha  racummaiKlatiuiu 
of  L.L  aft-  la  are  applicabia  to  SQN 

The  Commission  has  provided 
Standards  for  detenninmjj  whether  a 
significant  haxarda  determination  exists 
as  stated  m  10  CFK  5<)  aZJi).  10  OrK 
V)  01  requires  that  at  the  time  a  licenaee 
rnqueats  an  amendment.  It  must  provide 
to  the  (lomnuaskon  ita  analyses,  usinj; 
the  standards  m  Section  SO  02.  on  the 
t.Hsue  oi  no  stftnificant  hazards 
conaideralion.  llierefore.  m  accordance 
wuh  10  cm  50.ai  and  10  CFK  50.82.  the 
licensee  haa  performed  and  provided  the 
followinn  analyata: 

TVA  tiat  evaluatad  tha  propoaad  tachnicai 
•twdilcatlun  ciiaiiye  and  h*M  dataranned  thai 
It  duet  nut  rapmsant  a  u^incaiil  hazardj 
iiKiudaratiuo  iMuad  on  criteria  aatabUihed  m 
10  (TR  5aa2(r)  OparatloB  of  SQN  In 

■  i.rordance  with  tke  prtjpoaed  anwndmen* 
wiH  not 

(1)  Involva  a  it||Mfk»al  Incraaaa  In  the 
pnibabsllty  or  ooaaa<|«aBoaa  al  an  a<  ddaat 
liiiiim— tji  evaiualAd.  Tha  pro^iaad  chan()e 
III  t^  iinnariaaary  reporting  ret(uiren>aaU 
ragardinf  radlaUKlioa  IJl  laweU  In  (he 
primary  ccxiUnl  lyitem  i*  strictly 
(ilmuilstratlve  and  invntvfa  mi  cixanga  to 
pUitt  hardware  or  Ita  confljruratton  T>ie 
(hutdowit  raqvlramenl  detetad  by  this  chanffe 
haa  baaa  avalMtad  by  tlka  NSC  In  C.L  95^19 

■  (  h«tiag  BMiaiaaaai  f  and  aarving  in  no  way 
lo  incraaaa  piant  aafafy    TVA  hial 
^wrformance  at  SCjN  i«  consiitenl  with 
industry  axpananca  Tha  ramaininj] 
rmjuiramants  of  tachnicai  tpactftcatuia  )  4  0 
(tniure  thai  the  proKabibty  or  conaeqnencea 
nf  acctdenta  prvrtousiy  evaKialed  remain 
um.haniyad  Tharafore.  dakation  of  tha 
unneceaaary  admmiitrallva  rtNjuiraanents 

(  haaiiaa  naiihat  tiM  probabUlty  of  cxxiuratii  i> 
nor  Iha  caaaaquaaKaa  of  a  pravioaaly 
evaluated  i;ciitant. 

|2)  Oaala  tha  poaalblhry  o^  a  new  or 
(hflaraot  klnrf  at  aocMianI  (rgia  any 
previoaaiy  a— lyiail  Tha  adadniatrative 
chaa^  lo  dalata  oartain  iinnTaaaary 
reportiaig  and  piant  ahutdown  raquiretnents 
doaa  not  ailact  plant  hardware  or  its 
ronflguraUuM.  Tharafora.  daUtlon  of  tha 
annaraaaary  a^auntstratlva  raqutrenanta 
creates  no  rvaw  or  dlflaranl  type  of  accldanl 
Tha  raasalBing  raqulramaota  of  tachiucal 
sfMClflcattoo  XA^  anatire  plant  operation 
withia  tha  hmawtb  of  prevloua  acddant 

■  nalysaa  Tha  raqwireaionta  of  lachnlcal 
•peciricatlons  U-J  a.  J  J  J  la  S  U  1  I.  and 
t.11^1  aaaura  that  radtoacUva  afTluant 
reiaaaaa  are  aiainlalned  anlhm  regulatory 
timita. 

IJl  Involva  a  signiAcaal  reduction  la  a 
margta  of  aaiaty   Tha  aar^n  of  safely  is  mtl 


reduced  by  tha  adaoimatrauva  ciisngs  to 
delaSa  carlaln  uanacaaaary  reporting  and 
shutdown  r«<]\ilreinants.  Tha  ramalntng 
requiremanta  o*  technical  spedflcatloa  3.4.1 
and  the  r«(i«(renwnts  of  tachntcal 
spadflcatiana  S.3.3.S.  U.Xia  1.11.1 1.  and 
3  112-1  ensva  that  the  margm  of  safety  ia 
preserved. 

The  staff  haa  reviewed  the  licenaee'a 
no  si^uficant  hazards  consideration 
determinaUon  and  agrees  with  the 
licensae's  analysis.  Therefore,  the  stafT 
propioses  to  determine  that  the 
application  for  amendments  involves  no 
sigmficant  hazards  considers  boos. 

LocvJ  Public  Document  Room 
lucaUon.  Chatlanooga-Hamilton  County 
Ubrary   1001  Broad  Street,  Chattanooga. 
Tennessee  37402. 

Attorney  for  licensee  General 
Counsel  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

SRC  Assistant  Director  Suzanne 
Ellack 


Virginia  Dadric  and  Pow  Cosnpany. 
Oockat  No*.  m-WB  and  B«-ai.  9arrj 
Power  SUtioo.  Unit  Nos.  1  and  X,  Stnry 
County,  Virginia 

Date  of  amendment  requests.  October 
11.  1908 

DeacnpUon  of  amendment  requests: 
The  propoeed  aii»en<4ments  would 
modify  Surry  Units  1  aitd  2  Technical 
Specifications  (TS]  Sections  3.ft. 
Turbine  Cycle."  3  9.  "Station  Service 
System."  and  3.13,  "Emergency  Power 
Systems  "  The  proposed  modifiaitlons 
address  the  opera  bility  and  redundancy 
requireiaents  of  the  cross-connect 
feature  of  the  Auxiliary  Feedwater 
( AI-'W)  System.  The  proposal  is  the 
rvsult  of  the  identification  of  an 
apparent  discrepancy  between  the 
analyses  presented  in  the  Updated  Final 
Safety  Analysis  Report  (UFSAR)  and  the 
requirements  of  tha  TS.  This 
discrepancy  was  found  to  result  in  the 
potenUai  for  inadequate  AFW  flow  via 
the  Uiul-to-Unit  Cross-Connect  for 
certain  high  energy  line  break  events. 

Surry  Units  1  and  2  AFW  systems  can 
be  cross-connected.  Thus,  tn  the  event  at 
a  failure  of  all  of  one  Units  AFW 
pumps,  core  cooling  can  be  provided  by 
the  other  Units  AFW  pumps  via  the 
croas-connecl  The  current  TS  require 
that  in  order  to  operate  a  Unit,  only  one 
of  tha  other  Unit  s  AFW  pumps  need  be 
operable  The  proposed  change  would 
increase  the  munber  of  required 
available  pumps  to  two.  This  would 
provide  an  additional  margin  of  safety 
for  coBunon  mode  failure  events. 
Allowance  is  made  for  the  outage  tune 
necessary  to  conduct  maintenance  on 
the  AFW  pumps. 

Busia  for  prvfHM*d  no  significant 
ttazards  consideration  determination. 


The  Commission  has  provided  criteria 
for  determining  whether  a  significanl 
hazards  consideration  exists  (10  CFR 
50.92(c)].  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  considerations  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequencas  of  an 
accident  previously  evaloated  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  (rf  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  criteria  in  the  amendment 
application  and  made  a  propoeed  no 
significant  hazards  consideration 
determination.  In  regard  to  the  first 
cnlerion.  the  licensee  provided  the 
following  analysis: 

The  effect  of  the  changes  will  be  lo 
incraaae  the  reliability  of  tha  suxiliary 
feadwater  cjoaa  connect  (oatnra,  which  is 
relied  on  for  mitigatioa  of  oartain  high  ener^ 
Ime  breaks  outstda  contalnmant  and  Cirea 
I  sic)  The  current  UFSAR  acadent  analysis 
results  and  oonclnsions  are  itot  affected  by 
the  propoaed  changes 

With  respect  to  the  second  criterion, 
the  licensee  stated: 

The  redui»daney  retj«iretr>ent8  for  the 
auxiliary  faedwater  system  have  no  Impact 
on  the  ran^  of  Initiating  events  previously 
ais«ssed 

In  regard  to  the  third  criterion,  the 
licensee  provided  the  following 
statemenL 

Since  the  results  of  the  existing  UFSAR 
accident  analyses  remain  Ixranding.  the 
safety  margins  are  not  impacted 

The  staff  has  reviewed  the  analysis 
provided  by  the  licensee  in  support  of  a 
proposed  no  significant  hazards 
consideration  determination.  The  staff 
agrees  with  the  bcensee's  analysis  and 
beheves  that  the  licensee  has  met  the 
criteria  for  such  s  determination.  In 
addition,  the  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (51  FR 
7751)  One  of  the  examples  of  actions 
involving  no  significant  hazards 
considerations  is  example  (li).  a  change 
that  constitutes  an  additional  restriction 
not  presently  included  in  the  TS;  e.g..  a 
more  stringent  surveillance  requirement. 
The  proposed  changes  fall  within  the 
scope  of  this  example.  Therefore,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  Involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 


Fadmai  Regbtg  /  Vol.  54,  Na  44  /  Wednesday.  March  8.  1989  /  ^iatioes 9917 


William  and  Mary,  Wiiliamsborg, 
Virginia  23185, 

AUomeyfor  licenaee:  Michael  W. 
Maupiii.E8q..  Hunton  and  Williams, 
Post  Office  Box  1S35,  Richmond. 
Virginia  23213. 

TiKC  Project  Director  Herbert  N. 
Beckow 

ntEVlOUSLY  PUBUSHED  NOTICES 
OF  OQNBIKRATION  OF  ISSUANCE 
OF  AlkfKNDMENTB  TO  OPERATING 
UCENSEB  AND  PROPOSED  NO 
SIGNDICANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNTTV  FOR  HEARING 

The  following  notices  were  previously 
pubMabed  as  separate  individual 
notices,  llie  Botice  content  was  the 
same  as  above.  They  weae  published  as 
individual  nobces  either  because  time 
did  nst  allow  Ike  Commission  to  wait 
for  thiahiweekly  notice  or  because  the 
action  avolved  exigent  circimistanceft. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  pncqiosed  to  be  issued 
involving  no  significant  hazards 
considsation. 

For  details,  see  the  individual  notice 
in  the  Pader^  Ref^er  on  the  day  and 
page  cited.  This  nofice  does  not  extend 
the  noMce  piwiad  •£  the  original  notice. 

Gulf  States  Utilities  Company,  Docket 
No.  SD-458,  Rirer  Bend  SUtioo,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request- 
December  16. 1S88  as  supplemented 
January  24. 1989 

Brief  description  of  amendment 
requesL  The  proposed  amendment 
MBOold  modify  tl^  Technical 
Specifications  (TSs)  to  provide  one-time 
exceptions  to  tiie  provisions  of  TS  3i).4 
for  three  TSs  for  use  daring  the  second 
refueling  outage  scheduled  to  begin 
March  IS.  IflSe.  These  exceptions  are 
Bfipficable  in  operations  conditions  4  or 
5  to  allow  entry  into  a  specified 
operational  conditions  «vithout  meeting 
the  Uniting  Condition  for  Operation 
(LCO).  provided  that  the  requirements  of 
(be  associated  action  statements  are 
met. 

Date  of  publication  of  individual 
notice  in  Federal  Register  January  31, 
1989  (54  FR  4927)  and  corrected 
February  16. 1989  (54  FR  7115) 

Expiration  date  of  individual  notice: 
March  2, 1989 

Local  Public  Document  Room 
location:  Govemment  Documents 
Department  taiuaiana  State  University, 
BAton  Rouge.  Louisiana  70803. 


Hooaiao  Ugfating  h  Fewer  Ccmqiaoy, 
Dodcat  Na  5»-iM,  Soidfa  Texas  Project. 
Unit  1.  Malisarda  Caunty,  Texas 

Date  of  amendment  request  January 
17.1989 

Brief  description  of  amendment 
request-  The  proposed  amendment 
would  revise  the  Unit  1  Technical 
Specifications  to  incorporate  the  Unit  1/ 
Utnt  2  Ceiri>ined  Technical 
Specffications  which  are  to  be  issued 
mth  the  Unit  2  fiill  power  license.  At  the 
time  Unit  2  receives  an  operating 
license,  Houston  laghting  &  Power 
Campany  will  receive  Technical 
SpecificatioiB  that  ore  apphcsble  for 
twth  unita,  i.e.,  Combined  Technical 
Specifioataons.  To  implement  the 
Combined  Technical  Specifications  on 
Unit  1,  the  Unit  1  license  requires  an 
administrative  change. 

Date  of  publication  of  individual 
notice  in  Fedetd  Regialer  Felxniary  2, 
1989  (54  FR  52S2). 

Expiration  date  of  individual  notice: 
March  6, 1989 

Local  Public  Document  Room 
Locations:  Wharton  County  Jimior 
College,  J,  M.  Hodges  Learning  Center, 
911  BoHng  Highway,  Wharton,  Texas 
77488  and  Austin  Public  Library,  810 
Guadalupe  Street  Aartin,  Texas  78701 

Houston  Lighting  k  Power  Company, 
Docket  No.  58  m,  South  Texas  Project, 
UaSt  1.  Matagorda  County,  Texas 

Date  of  amendment  request-  January 
^,1989 

Brief  d^criptian  of  amendment 
request:  The  proposed  amendment 
would  change  the  technical 
specifications  by  modifying  the  Fuel 
Handling  Building  Exhaust  Air 
Subsystem  electric  heaters  to  operate  at 
38  kW  instead  of  the  current  50  kW; 
modifying  the  Source  Range  Neutron 
Monitor  calibration  requirements  to 
ensure  that  a  new  model  of  preamplifier 
can  be  installed  for  use  in  the  Source 
Range  Neutron  Monitoring 
instrumentation  circuit  and  clarifying 
action  statements  for  die  Chemical 
Detection  System  and  the  Control  Room 
Ventilation  System. 

Date  of  publication  cf  iadividual 
notice  in  Fadeial  Regider  February  15, 
1989  (54  FR  6789) 

Expiration  date  of  individual  notice: 
March  la  1989 

Laoal  Public  Document  Room 
Locations:  Wharton  Coimty  Junior 
College  Library,  J.  M.  Hodges  Learning 
Center,  911  Bohng  I-lighway,  Wharton, 
Texas  77488  and  Austin  Pubbc  Library. 
810  Guadalupe  Street  Austin,  Texas 
78701 


Pbiladelplna  Electtk  Company,  Pubbc 
Service  Electric  and  Gas  Company. 
Delaarva  Power  and  light  Coopany, 
and  Atiantic  City  Electoic  Conlpaay, 
Docket  Noa.  5»-277  and  50-Z7B.  Peach 
Bottom  Atomic  Power  Slabon.  Uaii  Nos. 
2  and  3.  York  Comity,  Pemtsjivaaia 

Date  of  amendment  request  June  12, 
1987  as  amended  February  7, 1989 

Brief  description  of  amendment 
request  This  amendment  will  modify 
the  Technical  Specifications  to  refiect 
the  instrumentation  inquired  by  ATWS 
[m  CFR  50.62)  Rule 

Date  of  publication  of  individual 
notice  in  Federal  Regialer  February  17, 
19B9  (54  FR  7313) 

Expiration  date  of  individual  notice: 
March  20, 1989 

LooaJ  Public  Document  Room 
location:  Govemment  Publications 
Section.  State  Library  of  Pennsylvania. 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Hamsburg, 
Pennsylvania  17126. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACXLTTY 
OPERATING  UCENSE 

During  the  period  since  pubhcabon  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments,  llie  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energj  Act 
of  1954,  as  amended  [the  Act),  and  the 
Commission's  rules  and  regulabons.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  FVoposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
pebbshed  in  the  Federal  Regialflr  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exchimon  in  accordance 
with  10  CFR  51.22.  Tlierefore  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmeDtal 
assessment  need  be  prepared  for  these 
amendments.  If  the  ComaiissiaD  has 
prepared  an  environmental  assessment 
under  tlie  special  ciicumstances 
provision  ia  10  CFR  51.12(b)  and  has 
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made  a  determination  based  on  that 
assessment,  it  is  so  indicated 

For  further  details  with  respect  to  the 
action  see  |1|  the  applications  for 
amendments.  |2)  the  iimendments.  and 
(3)  the  Commission  s  related  letters. 
Safety  Evaluations  and/or 
Knvironmental  Assessments  as 
indicated  All  of  these  items  are 
available  for  public  inspection  at  the 
Commissions  Public  Document  Room, 
the  Olman  Buildm«.  2120  I.  Street.  NW  . 
Washington.  DC,  and  at  the  local  public 
d(K:ument  nuims  for  the  particular 
facilities  involved   A  copy  of  items  (2) 
and  (:))  may  be  obtained  upon  requt'st 
addressed  to  the  U  S.  Nuclear 
Regulatory  (>)mmi»sion.  Washmj^ton, 
IX:  20555.  Attention  Director.  Division 
of  Reactor  Pro|Pcts 

CommoowtMltii  Ediaon  Company, 
Docket  No«.  50-254  and  SO-2«5.  Quad 
CltiM  NuclMr  Powm  SUtion.  Units  1 
and  2,  Rock  Island  County..  Illinois 

Dclf  of  application  ^or  unifiu/mfnts 
November  l.S.  1988 

Briff  ih^ai  riptson  of  awendmenls. 
Delete  tabular  listing  of  safety-related 
snubtiers  from  Technical  Specifications 
m  accordance  with  (ieneric  Letter  84  13 
Dale  of  issuante  February  22,  198H 
Effective  ddtti  February  22.  1989 
Anwrufnit'nt  Xos    115  and  111 
Fat  I'nly  Opt'nitinfi  Litfuso  .\'oa  DPR- 
J9  and  UPR  M)  Amendments  revised  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  De<  ember  30.  1988  (5J  TO 
5J(W1|  The  (Commission  s  related 
evaluation  of  the  amendments  is 
contained  in  .i  Safety  Kvaluation  dated 
Febmary  22.  1988 

No  aifinifn  ant  haianin  consideration 
comments  rfceived  No 

Lck:u!  Public  DtHument  Rotwi 
location  Dixon  Public  Library.  221 
Hennepin  Avenue.  Dixon.  Illinois  B1021 

Consumer*  Power  Company.  Docket  No. 
50-155,  Big  Rock  Point  Plant.  Charlevoix 
County,  Michigan 

Dale  of  application  for  amendment: 
December  22.  198fl.  as  supplemented  on 
October  28,  1988 

Brtef  description  of  amemiment.  This 
amendment  revises  the  station  battery 
surveillance  test  time  from  the  present  8- 
hour  requirement  to  two  hours 

Date  of  issuance:  February  IS,  1989 

Effective  dote  February  IS,  19H^J 

Amendment  .\o    94 

h'acilitv  Operatinfi  in  ense  So  DPR  rt 
The  amendment  revises  the  Technu.al 
Specifications 

Date  of  initial  notice  in  Federal 
Renister  March  25.  1987  |.S2  ^■R  95«»i| 
The  Commission  s  related  evaluation  of 


the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  15. 1989. 

.V<;  significant  hazards  consideration 
comments  received.  No. 

Local  Pvblic  Document  Room 
location  North  Central  Michigan 
College.  1515  Howard  Street.  Peloskey, 
.Michigan  49770 

Duka  Power  Compaoy.  el  aL.  Docket 
No.  50-414.  Catawba  Nuclear  SUtion. 
Unit  2.  York  County,  South  Carolina 

Date  of  application  for  amendmenL 
May  24,  1988 

Brief  description  of  amendment  The 
amendment  revised  license  condition 
2.C  (11)  to  delete  item  6  of  Attachment  1. 

Date  of  issuance:  February  15.  1989 

Effective  date:  February'  15,  1988 

Amendment  No..  53 

Facility  Operating  License  No  NPF- 
52.  Amendment  revised  the  Operating 
License 

Date  of  initial  notice  in  Federal 
RegUter  October  19,  1988  (53  FR  40984). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  15,  1989. 

No  significant  hazards  consideration 
comments  received.  No. 

U>cal  Public  Document  Ri>om 
location.  York  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Duquaane  light  Company.  Docket  No. 
50-334.  Baaver  Valley  Power  Station. 
Unit  No.  1.  Shippingport.  Pennaylvania 

Date  of  application  'or  amendment: 
November  1,  1988 

Brief  description  of  amendment:  The 
amendment  revises  license  condition 
2  c(5)  and  eliminates  most  fire 
protection  sp>ecirication8  from  the 
Technical  Specifications  Approval  of 
this  amendment  is  in  accordance  with 
our  Generic  Letter  86-10  and  88-12. 

Date  of  issuance:  February  17,  1989 

Effective  date  February  17.  1989 

Amendment  No    138 

Facility  Operating  License  No  DPR- 
«i.  Amendment  revised  the  License  and 
the  Technical  Specifications. 

Dote  of  initial  notice  in  Federal 
Regiater  December  14.  1988  (53  FR 
50326]  An  earlier  notice  was  published 
on  |uly  15.  1987  (52  FR  2ti585)  as  a  result 
of  the  licensee's  submittal  dated  April  7, 
1987  The  November  1,  1988  submittal 
replaces  the  April  7,  1987  submittal. 

The  Commission  s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  17. 
1988 

No  significant  hazards  consideration 
comments  received:  No 

Lx-al  Public  Document  Room 
location.  B  F  Jones  Memorial  Ljbrary. 


663  Franklin  Avenue.  Aliquippa. 
Pennsylvania  15001. 

Duquesne  Light  Company,  Docket  No. 
50-412,  Baavw  Vallay  Power  Statioo, 
Unit  No.  2,  Shippingport.  Pennaylvania 

Date  of  application  for  amendmenL 
lune  27.  1988 

Brief  description  of  amendment-  The 
amendment  revises  one  of  the  reporting 
requirements  in  Table  3.3-6,  "Radiation 
Monitoring  Instrumentation",  of  the 
Technical  Specifications.  The 
amendment  also  effects  a  number  of 
editorial  changes. 

Date  of  issuance:  February  14, 1989 

Effective  date:  February  14, 1989 

Amendment  No.  13 

Facility  Operating  License  No.  NPF- 
73.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  7, 1988  (53  FR 
34603).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  14, 1989 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
863  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Florida  Power  Corporatioa,  et  aL, 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant  Citius 
County,  Florida 

Date  of  application  for  amendment 
November  16.  1987.  as  revised  August 
25.  1988  and  supplemented  October  31. 
1988 

Brief  description  of  amendment  The 
amendment  revised  the  maximum 
allowable  temperature  of  the  ultimate 
heat  sink. 

Date  of  issuance:  February  14. 1989 

Effective  date:  February  14,  1989 

Amendment  No.:  109 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  November  30. 1988  (53  FR 
48338).  The  letter  dated  October  31.  1988 
provided  additional  information  which 
did  not  alter  the  stafTs  proposed 
determination  that  the  amendment 
involved  no  significant  hazards 
considerations. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  14, 
1989 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library. 


668  N.W.  First  Avenue.  Crystal  River, 
Florifla  32829 

Flarida  ISmver  Carporatian,  et  aL, 
Oockat  No.  Jt-M2,  Crystal  Rivar  Unit 
No.  ■  Nuclear  Gamralmg  Plaat,  Qtnu 
County,  FhiiMa 

Date  of  application  for  amendment: 
April  15. 1987 

Brief  description  of  amendment  The 
amendment  revised  the  Technical 
Specifications  surveillance  requirements 
to  allow  testing  of  the  high  and  low 
pressure  systems  in  Modes  3,  4,  5,  or  6, 
rather  than  in  Mode  6  only. 

Date  of  issuance:  February  16, 1989 

Effective  date:  February  16, 1989 

Amendment  No.:  110 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  20, 1988  (53  FR  13015). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
pA'aloation  dated  Febnrary  16, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue.  Crystal  River, 
Florida  32629 

General  Public  Utilities  Nuclear 
Coiporation.  Deoket  No.  50-326,  Three 
Mile  Island  Nwckeor  Station,  Unit  No.  2, 
(TMI-2),  Dauphin  County,  Pennsylvania 

Date  of  application  for  amendment 
March  11, 1988 

Brief  description  of  amendment  The 
amendment  modifies  Appendix  A 
Technical  Specification  Section  6 
chanpng  the  requirement  that  aD 
retrainiag  and  replacement  training  for 
TMl-2  personnel  be  under  the  direction 
of  the  Plant  Training  Manager  and 
substitutes  the  requirement  that  this 
training  be  under  his  cognizance.  Actual 
direction  of  the  specific  training  program 
would  be  the  responsibihty  of  the  TMl-2 
organization  requiring  the  training.  The 
exception  to  this  change,  which  is 
consistent  with  the  existing  Technical 
Specifications,  is  the  Radiological 
Controls  Training  which  may  remain 
under  the  direction  of  the  Vice  President 
Radiological  and  Environmental 
Controls. 

Date  of  Issuance:  February  14, 1989 

Effective  date:  February  14, 1989 

Amendment  No.:  32 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  September  7, 1988  (53  FR 
34605).  The  Commissian's  related 
evaluation  of  this  amendment  is 


contained  in  a  Safety  Evaluation  dated 
February  14, 1989 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Peimsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisbui^, 
Pennsylvania  17105, 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Auiiottty  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50-321,  Edwin  I. 
Hatch  Nudear  Plant,  Unit  1,  Appling 
County,  Geor;^ 

Date  of  application  for  amendment 
September  6, 1968 

Brief  description  of  amendment  The 
anwndment  modified  the  definitions  of 
hot  shutdown  and  cold  shutdown  and 
modified  reievant  Technical 
Specification  sections  to  specify  which 
equipment  must  be,  or  need  not  be, 
operable  during  performance  of 
hydrostatic  and  leakage  pressure 
testing. 

Date  of  issuance:  February  24, 1989 

Effective  date:  February  24. 1989 

Amendment  No.:  180 

Facility  Operating  License  No.  DPR- 
57.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  2, 1988  (53  FR 
44251).  TTie  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Ev.aluation  dated 
February  24, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513 

lUinris  Power  Company,  Docket  No.  50- 
461.  Clinton  Power  Station,  Unit  1, 
DeWitt  County  Illinois 

Date  of  application  for  amendment 
October  30, 1987,  as  supplemented 
December  21, 19B8. 

Description  of  amendment  request 
The  proposed  changes  will  achieve 
consistency  with  previously  approved 
changes  and  to  citify  existing 
requirements. 

Date  of  issuance:  February  2Z  1989 

Effective  date:  February  22, 1989 

Amendment  No.:  19 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  27, 1988  (53  FR  2317 
and  53  FR  2318).  The  Commission's 
related  evaluation  of  the  amendment  is 


contained  in  a  Safety  Evaluatiori  dated 
February  22, 1968. 

No  significant  hazards  consideratton 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street. 
Clinton.  Illinois  61727. 

Indiana  Kfichigan  Power  Company. 
Dockets  Nos.  50-315  and  50^316.  Donald 
C.  Cook  Nuclear  Plant,  Units  Nos  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
March  26, 1987.  as  supplemented  Au<eust 
25. 1987,  June  7, 1988  and  August  31. 
1988. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  on  boron 
concentrations;  change  the  moderator 
temperature  coefficient  to  a  ramp 
function  rather  than  a  step  function 
remove  3-loop  operation  m  Modes  1  and 
2;  add  additional  restrictions  because  of 
safety  analyses,  add  footnotes  such  that 
addition  of  water  from  the  R  WST  does 
not  constitute  a  boron  dilution;  danfy 
trip  channel  positions  for  different 
pressure  between  steam  lines  in  3-loop 
operation;  require  two  PORV's  be 
available  in  Modes  1.  Z.  and  3.  add  4.0  4 
and  3.0.4  BP'-tion  exemptions:  change 
values  related  to  borcn  dilution  evenis. 
half-loop  operation.  RCS  flow 
measurement  auxiliary  feedwater  flow 
measurements,  and  flow  measurement 
error;  change  descriptions  of  Pl2 
interlock:  simplify  power  distritjution 
and  APDMS  requiremerUs:  make 
changes  to  achieve  similarity  between 
units:  and  make  miscellaneous  editorial 
changes 
Date  of  issuance:  Fehniary  10  1989 
Effective  date:  Februarj- 10. 1989 
Amendments  Nos.:  120  and  1(J7 
Facility  Operating  Licenses  Nos 
DPR-58  and  DPR-74.  Amendments 
revised  the  Technical  Speciticatjons. 

Date  of  initial  notice  m  Federal 
Register  June  3.  1987  (52  FR  20801)  and 
May  6,  1988  (53  FR  1§949)  The 
Commission  s  related  evaluation  of  the 
amendments  is  contamed  in  a  Safety 
Evaluation  dated  February  10. 1989 

No  significant  hazards  constderotwn 
comments  received:  No.  Clarifica lions  to 
the  proposed  TS  changes  were 
submitted  in  letters  dated  August  23. 
1987  and  January  13,  Jane  7  and  AagusI 
31.  1988.  A  portion  of  tke  amendment 
request  was  withdrawn  b>  letter  dated 
June  7, 1988.  These  changes  did  not 
substantially  alter  the  action  initii*ily 
noticed  or  affect  the  Commission  s 
initial  determination  of  no  significant 
hazards  consideration. 
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Local  Pvbiic  DiK^umert  Room 
liKution  Maude  Preston  Palenske 
Men>onal  Library,  500  Market  Street,  St. 
|o»eph,  Michigan  40065 

Indiana  Michigan  Powar  Company, 
Docket  No.  MMIS.  Oooald  C.  Cook 
NuciMT  PUnt.  Unit  No.  1.  Barrien 
County,  Michigan 

[)iite  of  applii  tstion  for  amendment. 
August  9.  1968.  as  revised  January  10, 
1W8 

Bru-f  dfHi  nplion  of  amemlmenl.  The 
amendment  grants  onetime  surveillance 
interval  extensions  for  surveillances 
ass«H:idted  with  ice  basket  weighing  and 
resistance  temperature  detector 
caliliratiuns 

Lk:le  of  issuuncH.  February  23.  1989 

Effeitive  date  February  23,  19WJ 

Amendment  So    \Z\ 

Facility  Operritnifi  Litense  .Vn  Dl'H 
5S.  Amendment  revmed  the  Technical 
Specifications 

Ikite  of  initial  nolite  in  Fedaral 
Rsgisier  January  17,  1969  |.S4  VR  IBOfi) 
The  Commissions  related  evaluation  of 
the  amendment  is  containt'd  m  a  Safety 
F'.valuation  dated  February  23,  1989. 

,V()  Hi,iinifnunt  hazanis  consideration 
comments  received  No 

Local  Public  DiHument  RiH>m 
location.  Maude  Preston  Palenske 
Memonal  Ubrary,  500  M.irket  Street.  St. 
loseph,  MiihiKan  4HOB,') 

Miaaisaippi  Power  k  Light  Company, 
Syslam  Elnargy  Resourcas.  Inc..  South 
Misaiasippi  Electric  Power  Association, 
Docket  No.  50-416.  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Missisatppi 

Dote  of  iipplnation  'or  amendment: 
August  19.  1988.  as  ^iippU-mt-nted 
October  10,  1988 

Brief  desi  rtj'tion  of  an'rndment.  The 
amendment  changes  the  downtravel 
power  cutoff  setpoint  for  the  refueling 
platform  hoist  in  TS  3/4  9  6.  "Refueling 
F.quipment  " 

Aj.'c  (i''..ss\yi;,'i(  (•  Ffbmarv  15.  1989 

Etfri  tue  dote  February  l.S,  1989 

Amendment  .\'o  55 

facility  ( )pen!tinfi  License  So  .\PF 
29.  This  amendment  revises  the 
Technical  Specifications 

Lkite  of  initial  notice  in  Federal 
Register  November  2.  1988  (.53  VR 
442521   The  (Commission  «  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Kvaliiation  dated 
February  15.  1989 

,V()  Hifinificant  ha/.anls  consideration 
comments  reieivetl  No 

lu.K:al  Public  DtH-ument  Room 
loi-ation  Hinds  lunior  College. 
McI.endon  Library   Raymond. 
Mississippi  J9154 


Nortbem  SUtaa  Power  Company. 
DockM  No.  m-m,  MootioeUo  Nud«ar 
GenaratiDg  PUnt,  Wright  County, 
Mlnnaaota 

Date  of  application  for  amendment 
February  16,  1967.  as  revised  August  17, 
1966 

Bnef  description  of  amendment:  This 
amendment  revises  the  plant  Technical 
Specifications  (TSs)  to;  (1)  clarify  the 
location  for  monitonng  airborne 
radioiodine  and  particulates  consistent 
with  and  as  set  forth  in  the  approved 
OfTslte  Dose  Calculation  Manual;  (2) 
delete  page  251a.  incorrectly  retained, 
and  which  should  have  been  deleted  by 
License  Amendment  No  46  duly  1, 
1986);  (3)  delete  Section  6.8  which  was 
superseded  by  the  publication  of  10  CFR 
50.49,  "Fjivironmental  qualification  of 
electric  equipment  important  to  safety 
for  nuclear  power  plants",  (4) 
standardize  reports  and  correspondence 
to  reflect  addressee  changes  in 
conformance  with  10  CFTl  50. 4.  and  (5) 
indicate  the  current  ANSI  standard 
referenced  in  the  updated  Qualify 
Assurance  Plan  for  Monticello  operation 
by  replacing  'Paragraph  4.4  of  ANSI 
NlB.7  1972  "  with  "ANSI  N18.71976  as 
modified  by  the  Operational  Quality 
Assurance  Plan"  on  page  239  of  the  TSs. 

Date  of  issuance:  February  16,  1989 

Effective  date:  Febniary  16.  1989 

Amendment  \u.   59 

Facility  Operatmjf  License  So.  DPR 
22  Amendment  revised  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  October  5.  1988  (53  VH  39173). 
The  Commission's  related  evaluation  of 
the  amendment  Is  contained  in  a  Safety 
Flvaluation  dated  February  16,  1989. 

So  significant  hazards  consideration 
comments  received  No 

Liical  Public  Document  Room 
location.  Minneapolis  Public  bbrary. 
Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis. 
Minnesota  55401 

Omaha  Public  Power  District.  Docket 
No.  50-285.  Fort  Calhoun  Station.  Unit 
No.  1,  Waahingtoo  County,  Nebraaka 

Date  of  amendment  request: 
December  16.  1968 

Brief  description  of  amendment  This 
amendment  modified  the  Technical 
Specifications  to  (1)  increase  the 
minimum  allowable  Safety  Injection  and 
Refueling  Water  Tank  (SIWRT) 
temperature  from  40'  F  to  50"  F.  (2) 
change  the  title  of  the  Senior  Vice 
tVesident     Nuclear  Operations, 
F*roduction  Operations,  Production 
Flngineenng,  and  Quality  and 
F.nvironmental  Affairs  to  Senior  Vice 
President    Nuclear  Operations, 


Production  Engineering,  and  Quality  and 
Environmental  Affair*.  (3) 
administratively  correct  the  listed  NRC 
address  to  which  the  Monthly  Operating 
Reports  are  sent,  and  (4)  correct  two 
references  to  the  Updated  Safety 
Analysis  Report  in  T  3.5(8)b.(i)  and  2.1.3. 
Additionally,  the  amendment  revised 
Facility  Operating  License  DPR -40  to 
delete  a  license  condition,  related  to  a 
modification  to  the  Spent  Fuel  Pool 
storage  capacity,  which  has  been 
satisfied. 

Date  of  issuance:  February  14, 1989 

Effective  date:  Full  implementation 
within  30  days  from  the  date  of 
issuance. 

Amendment  So.:  119 

Facility  Operating  Ucense  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications  and  license. 

Date  of  initial  notice  m  Federal 
Register  January  11, 1989  (54  FR  1022). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  14. 1989. 

No  significant  hazards  consideration 
comments  received:  No, 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street.  Omaha,  Nebraska 
68102 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company 
Dehnarva  Power  and  Light  Company, 
and  Atlantic  Qty  Electric  Company. 
Docket  Noft.  50-277  and  50-278.  Peach 
Bottom  Atomic  Power  StatioD.  Unit  Nos. 
2  and  3.  York  County.  Pennsylvania 

Date  of  application  for  amendments: 
March  21, 1988  as  supplemented  on 
September  23,  1988.  The  supplemental 
letter  did  not  make  substantive  changes 
to  the  original  application. 

Brief  description  of  amendments:  The 
amendments  (a)  revised  the  Technical 
Specifications  (TS)  Bases  to  reflect  the 
Codes  now  applicable  to  the 
recirculation  system  piping  for  Units  2 
and  3,  (b)  revised  the  TS  to  reflect 
removal  of  the  head  spray  piping  for 
Unit  3,  and  (c)  revised  the  TS  to  reflect 
removal  of  the  recirculation  system 
cross-tie  piping  and  equalizer  valves  for 
Units  2  and  3. 
Date  of  issuance:  February  10,  1989 
Effective  date:  February  10,  1989 
Amendments  Nos.:  138  and  140 
Facility  derating  License  Nos.  DPR- 
44  and  dPR-56:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  [une  15, 1968  (53  FR  22404).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  February  10. 1969. 


No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  PubUcations 
Section.  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
'Walnut  Streets.  Harrisburg. 
Pennsylvania  17128. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  Qty  Electric  Company. 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station.  Unit  Nos. 
2  and  3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
August  28, 1988 

Brief  description  of  amendments: 
These  amendments  authorized  the 
removal  of  that  fwrtion  of  the  carbon 
dioxide  fire  suppression  system 
(CARDOX)  which  is  installed  in  the 
control  room  due  to  the  potential  for 
unexpected  releases  of  carbon  dioxide 
in  the  control  room. 
Date  of  issuance:  February  13, 1989 
Effective  date:  February  13. 1989 
Amendments  Nos.:  139  and  141 
Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  30. 1988  (53  PR 
53095).  The  Conunission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  13. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Education  Building,  Commonwealth  and 
Walnut  Streets.  Harrisbui^g. 
Pennsylvania  17126. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County.  New  York 

Date  of  application  for  amendment 
September  13. 1988 

Brief  description  of  amendment  The 
amendment  reflects  deletion  of  pressure 
switches  used  to  bypass  the  main  steam 
line  isolation  valve  (MSIV)  reactor 
scram  signal  and  to  bypass  the  MSIV 
isolation  signal  on  low  main  condenser 
vacuum  when  reactor  pressure  was 
below  the  setpoint,  with  the  mode 
switch  in  the  refuel  or  startup  positions. 
The  effect  of  the  changes  is  to  make  the 
bypass  dependent  on  the  position  of  the 
mode  switch  alone,  and  Independent  of 
reactor  pressure. 

Date  of  issuance:  February  7. 1989. 

Effective  date:  February  7. 1989. 

Amendment  No.:  122 


Facility  Operating  Ucense  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  November  16. 1988  (53  FR 
46152).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
Februray  7, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 

NRC  Project  Director  Robert  A. 
Capra. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  |ames  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  New  Yoik 

Date  of  application  for  amendment 
February  5, 1988  (TAC  67145) 

Brief  description  of  amendment 
Reflects  management  reorganization  of 
the  New  York  Power  Authority 
headquarters  staff  which  merged  the 
engineering  staff  and  construction 
management  functions  into  the  existing 
operations  departments. 

Date  of  issuance:  February  13, 1989 

Effective  date:  February  13. 1989 

Amendment  No.:  123 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  April  20. 1988  (53  FR  13017). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  13. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library.  State 
University  College  of  Oswego,  Oswego. 
New  York. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  New  Yorii 

Date  of  application  for  amendment 
December  1. 1986,  November  19. 1987, 
and  March  7, 1988 

Brief  description  of  amendment  This 
amendment  modifies  paragraph  2.D  of 
the  license  to  require  compliance  with 
the  amended  Physical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment 

Date  of  issuance:  February  14. 1989 


Effective  date:  February  14, 1989 

Amendment  No.:  \2A 

Facility  Operating  Ucense  No  DPR- 
59:  This  amendment  revised  the  license 

Date  of  initial  notice  in  Federal 
Register  December  30, 1988  (53  FR 
53097).  The  Commission  s  related 
evaluation  of  Lhe  °mendment  is 
contained  in  a  letter  to  the  Power 
Authority  of  the  State  of  New  York 
dated  February  14, 1989  and  a 
Safeguards  Evaluation  Report  dated 
Febniary  14. 1989 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library.  State 
University  College  of  Oswego,  Oswego. 
New  York. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County.  New  York 

Date  of  application  for  amendment 
November  9, 1988 

Brief  description  of  amendment  The 
amendment  completes  the  Commission 
action  initiated  in  our  letter  of 
November  18, 1988,  "Temporary  Waiver 
of  Compliance  With  Technical 
Specification  Surveillance  Tests 
4.7.A.2.a{10)  and  4.7.A.2.f."  and 
supersedes  the  Temporary  Waiver.  This 
amendment  also  completes  the 
Commission  Action  Concerning  our 
letter  dated  November  29, 1988  which 
transmitted  the  "Notice  of  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration  and 
Opportunity  For  Hearing."  This  Notice 
was  published  in  the  Federal  Register  on 
December  7, 1988  (53  FR  49366).  The 
amendment  eliminates  two  tests 
required  by  the  Technical  Specifications 
during  the  1988  refueling  outage.  TTiese 
tests  are  a  Type  A  primary  containment 
integrated  leak  rate  test  and  a  Tj-pe  A. 
Type  B,  or  Type  C  leak  rate  test 
following  replacement  of  the  turbine 
exhaust  line  manual  block  valve  in  tile 
high  pressure  coolant  injection  sys^m. 
An  exemption  from  the  requirements  of 
Appendix  J  to  10  CFR  Part  50  to  perform 
the  tests  was  granted  by  our  letter  of 
November  16, 1988  and  published  in  the 
Federal  Register  on  November  25. 1988 
(53  FR  47784). 

Date  of  issuance:  Februarj'  17, 1989 

Effective  date:  February  17. 1989 

Amendment  No.:  125 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  17. 1989. 
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.\'o  mgiiiftcant  hazards  cuJWjJtf/rrtivn 
commt'nts  rft  fived  No 

Local  Public  DtKunifnt  RtKnn 
tccattun  Penfield  Library.  Statp 
Univer.nity  Collex*"  of  Otwfjjii.  Oswe^jo, 
Now  York. 

T(inn«MM  VaU«y  Aiitfcarity.  Dockflt  No. 
50-280.  Ghowiu  Farry  Nodew  PUaL  Ifnit 
2.  LimiiBt— H  CxMintY.  Alabama 

lh2<f  of  Kippliratton  ^nr  cnrrrndment 
|>ily  2M.  14»W  ITS  24fl) 

Uriffiff^i  r'ption  Iff  nnifadrrerrt  This 
1  »•<  hnit.jil  Sp»'i  ifu  rtlion  rhrinx*"  np^latps 
iind  roirrcts  nil  rrfrrfrH^i^  to  th^ 
(>rf!»ent  ADS  \imm  m  ThHI^  i  2.B, 
lnstnin>*^t«>i<»Ti  thflt  Initiatfn  or 
(  (inirnU  th**  ( Itw  «ixi  (^nntHliimrnf 
Otoimg  Sv^lt-mn  "  Thi-sr  mrxiifiiHt\on« 
iiivdIvh  (  hti!i>{»'H  tu  'he  ifliximfi  ff»r  the 
pxiNliit|{  nutuniaiCic  de^rf.aturiz^tiiMi 
•iV"!)'rTi  <i[1l1  diid  (urvt>tlUiM4'  iiuii 
81'lpoiiit  ri'Liiurcnu-nJi  fur  \he  higfi 
ifryvvfll  prrsHUTf  hypjiis  Inner 

rVA  H  S4-pt.>n\l).T  IJ,  1^>HH  resp.)!!",.'  '.) 
\K(~i  Aii«»i<»f  1(1.  198B  rfV|ii«r«1  for 
H.lilitionfil  infcirmation  pmvidf^l  (he 
I  iimplf  tf  (l*^it^  p4i(:l(.riyr  nhnnjj''  f<ir  the 
.■\r)S  (KtiiMlor  rrKxIifunfmn   w*iir+i  dir) 
t:ot  (  h.iin<i'  ttw  ■iihnlnrK'.r  of  thp  Nofirc 
of  ('.oniiili*rHtKm  of  i^mmnrr  of  nn 
nmt'ndnifnt  which  th^  staff  minNi  m  !.^r 
I  mleral  Ro^iilfrr  rm  A'j>^nt  L'4    I'ltW  mi 
1  V.\  s  ,i;ipli(.rtfion  for  TS  24rt 

{kilf  of  issuantr'   |Hnii.iry   U1   VW»< 

l-:f*'r,  r^-f  ,/ntf   Ianu»»ry  .«(1.  mw   und 
shrill  tw>  impltTrmitt*!!  within  flO  days 

Anitrndnunt  \ij    IH? 

Facihtv  l>f>ira!iiff(  I  u  ■■nnr  V<>    '^^/V? 
.■^J.  Arrwrvi.Df  nt  n'viaed  thi'  I  pi  tini'  iil 

Sp«'(.lll(  4tlOII>l 

/'tj/f  (''  ir-tttt!  :uKiir  :n  K«d«rai 
k«jp*»«'  Aim.  si  '-*   1»«  I.SJ  hV  3J?»I 
1  he  ('.4->miniHHUin  •  rf  lattni  pvaluiitioii  o! 
the  rtnj»iulnii-nt  <»  ron^iirn-d  m  a  .Safety 
FvhIu  ition  dutfii  |anti«rv  H).  14HM 

\i>  ti)irvh<  ii:it  .^i!ri:rrii    .  ,:iiiifnil;.  •/■ 
1    >liinifr'..l  rfi  r:  .fd   No 

Local  t\jb:~  tku  uniri.:  Hiff  'i 
L'cativn  Ai.'u-nii  hih!i<  Ijhrarv.  Soulh 
Street.  Aihrn*    \i  ihamj  .KVill 

1  dIihIo  F.di«on  liompdinv  tuid  Tbn 

(  l»>vt»l,ind  t;V«  tn<   I1iiimindtin}{ 

(  omp<iii\    DiM.knt  No   V>-34a.  Duvis- 

Hrmnn  Nm  U.ir  Powox  Slation.  Inil  No    1. 

(>Tt«»w»  (k>unt>,  ()tiu> 

lAiUf  of  appluMlions  for  umt-ndinfnt. 
[)m;»'inli«T  1    ISttki  and  January  12  and 
I  imiarv  ■'.'■>    1  WW 

liriffdfm  ri^l.or.    "  ^awiidm/'iU    I  he 
uiiiPtuliiitfnt  iuodifutJ  (lariixruph  ID  of 
the  hcfn»»-  lo  rpquirv  conifiitiiiuw  wUh 
the  nmfiuled  I'hysx  <*!  .Sfuurify  I'laii 
1  hii  pl^iii  MHK  anieiiiii-d  lu  Miii/i»rui  U.) 
',kf  ntjuirf-n.enU  of  1(1  O'H  "J  5k> 
(onm^tenl  with  the  pnjvi»u»u  of  10  OK 
"  \AS,  •ranii  rixjuirttnietita  mua;  be 
impli-nu-ntcd  within  00  i^yt  .iixt 


misce^liineau*  amendiaefltB  within  ISO 
days  fruni  the  effective  dale  of  thic 
amendment.  The  amendment  also 
permita  modificatjona  to  vital  area 
de.siKnationi  and  the  viIaI  area  acoeaa 
riuthurtzation  lystem  at  the  site 

Date  of  itsuance.  February  14.  1988. 

Efftstne  date.  February  14,  1U89. 

'\nu>rdment  So  129 

hacjlity  OperaUnjf  Ltceate  jNo.  i\'PF  3 
.Xniendrnffit  revi»ed  the  hcenae 

Ihitc  of  initial  noUi^e  m  Fsdaral 
Register  Uecember  30.  1088  (S3  VR 
5J1UJ;.  The  Coaunujon  •  reiuted 
evaludtion  of  the  amendment  is 
rontdined  m  d  S^ft^uards  Evaluation 
Report  datf(i  Fehniarv  14.  IMH 

jVi"  s'xr;''.'!  (;,"f  hii/.jnls  consideration 
commevtn  r^^ir^-  No 

Loiaf  Ptihi'ic  l)rir^:mfnt  Room 
location  University  <tf  Tnletio  Library 
Documents  !>p«rtment.  ZHfn  Hancrnft 
AventMS.  Toledo.  Ohio  43aOtt. 

I'nion  FJectric  Company.  Docket  No.  50- 
483,  Callaway  Plant.  I'nit  1.  Callaway 
County .  Missouri 

Dai^  o>  uppunUmn  for  antfndmenL 
Dec  »-mb»T  ItJ.  \'M» 

Brit'f  di ncnplicn  i>f  anirrdinrnt  The 
HmrndiTHTit  .'■fv i.'i*»d  Techiuuii 
Spetifu  ation  5.J-2.  "tAjntrol  Rod 
Asscrnbhra,"  to  allow  the  use  of 
hiifniiim  mill  nr  silver  indium -cadmiuir. 
iin  the  iibttoritrr  material  in  the  rod 
1  iunter  control  assemblu's. 

Date  of  issuan(  e  Fehnjary  14.  1989 

Eff relive  date:  February  14.  may 

Amt'ndnwnt  No    41 

h\H.i.t^  C>/HTiilitty  l.Kfns^'  \o  S'f'f-' 
•O  Airu'iidnienl  revoied  the  let.hnical 
Spr<  iticatiiiiis 

UuU-  of  iii:Ihi'  HiUKt'  .n  FederaJ 
K«»X"«ter  |riiiu.ir>  11,  lyHH  (.S4  FR  lOAl 
I  he  (    inimiguum  i  relHled  evaliuition  uf 
I'll-   IT  rniimeD*  la  ront'iin«'d  in  a  Safi'ty 
1  valujitujr  dated  FVtwTiary  14.  1"*J9 

.\i>  sii^nifiic:  !  ,'\;.'..'.-i.'v  1  I  rs:dfra!!on 
comments  ret  enod.  No. 

Local  Put.  he  Dccvment  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street.  Fulton 
Missoun  fi.SJ.S1  and  the  Inhr,  M   Oltn 
l.if>rarv    Waahiiiaton  rniver^ity.  Skinker 
and  Lirktiell  BuulevardH.  St.  I^uia. 
.MisHo'in  6J1  tn 

\  Irxiiua  Hectric  and  Power  Company,  et 
ul.,  Docket  Nos  50-338  and  50-339.  Nortk 
Anna  Power  Station.  L'nita  No.  1  and  No. 
2.  Louisa  County,  Virginia 

lh::i>  of  iTf^piuxitior  fur  ami'ndmentt: 
l^mitiry  IJ.  IMU 

Bro'f  dest.  npiion  of  omentimenLM.  The 
Hmeiiilmenla  rev»8«»d  the  NA  lAi  TS  3/ 
4  aid  RffiMiliaK  OperaOoDS  Water 
Level  Raactor  Vea«el.  to  allow  control 
rod  movement  with  the  requirement  of 
ZJ  feet  of  wai«r  above  die  trrsdiaiad  fuel 


assemblies  withifi  the  reactor  pressure 
vessel  The  amendments  removed  the 
ambiguity  sssodsted  wdth  control  rod 
latching  and  oniatchtng  operations 
where  control  rods  are  raised  (with  the 
upper  internals  package  installed]  for 
weight  or  drag  testing. 
Date  of  issuance:  February  15. 1989 
Effect:  ve  date:  Febraary  15.  laSQ 
Amendment  Noa-  115  and  98 
Facility  Operating  License  Noa.  NPF-4 
and  NPF-7.  Amendments  revised  the 
Techojcal  Specificabaas 

Public  commentB  requested  as  to 
proposed  no  ttgnificant  hazards 
consideration.  Yes  (54  FR  4355.  dated 
linuary  30.  1989).  That  nobce  provided 
HII  opportunity  to  submit  conunents  on 
the  C-ammisstun'a  proposed  no 
significant  hazards  consideration 
determirution.  No  comments  have  been 
rec  eived.  The  nobce  slso  provided  for 
an  opportunity  Lo  request  a  hearing  by 
March  1.  1U8U.  but  mdicated  that  d  \he 
(;i)mmis9ion  makes  a  float  no  si^ificant 
hazards  consideration  delemunatioa 
any  such  hearing  would  take  place  after 
i.ssiiancc  of  the  amendments.  Tlie 
(kinunisaion's  related  evaluation  is 
contained  in  a  Safety  Evaluation  dated 
February  15.  198B. 

L  n  ol  Public  Document  Room 
loi  iition.  The  Alderman  Library. 
M<niii8cnpts  Department.  University  of 
VirRinui,  Chark)t1eaville,  Vi/^inia  Z2901. 

Washington  Public  Powar  Supply 
System.  Docket  No.  SO-397,  Nuclear 
Protect  No.  2.  Benton  County. 
Washington 

Di!tp  of  apphcct.on  for  amendment: 
Novemficr  19,  1987 

Brief  descnptinn  of  amendment:  This 
ameridnient  revises  the  statement  of  the 
number  of  (  haiincls  per  tnp  system  for 
main  sttuini  line  fluw.  main  steam  Une 
tunnel  teraperatiire,  and  temperature 
gradient  in  Teiiinical  Specification 
Table  3  3.2  1.    Isolation  Actuation 
Instrumentation  " 

Date  of  issuance:  Februiiry  22.  1389 

Effective  date:  February  22. 1989 

Amendment  S'o..  65 

Facility  Upt'raUsi^  Ln  ense  At'  SPF- 
21:  Ameadnient  chanj^ed  the  Technical 
Specificiitions. 

Date  of  iii:tiul  notit.x'  in  Fadaral 
Register  May  la  1988  (S3  FR  16604).  The 
(  unimissiun  t  related  evaluatKin  of  the 
amendment  la  contained  in  a  Safety 
KvaluatioB  dated  February  22.  1989. 

Mo  significant  hazards  consideration 
i  ommtinls  received:  No. 

Lot  ul  Public  Document  Room 
locaUon:  Richland  City  Library.  Swift 
and  Nurtfagate  Streets.  Richland, 
Washington  99352. 


Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-286  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2. 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
May  24, 1988  and  supplemented  on 
November  7, 1988. 

Brief  description  of  amendments:  The 
amendments  revised  the  testing 
frequency  specified  in  Technical 
Specification  Table  15.4.1-1  for  a  number 
of  Instnimentabon  channels. 
Date  of  issuance:  February  8, 1989 
Effective  date:  February  8, 1989 
Amendment  Nos.:  116  and  119 
Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  27, 1988  (53  FR  28296]  and 
December  14, 1988  (53  FR  50338].  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  February  8, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1518 
Sixteenth  Street  Two  Rivers, 
Wisconsin. 

Wolf  Creek  Nuclear  Operating 
Coiporation.  Docket  No.  5IM82.  W<^ 
Creek  Generating  Station.  CofTey 
County,  Kansas 

Date  of  amendment  request  October 
19.1988 

Brief  description  of  amendment  The 
amendment  removed  the  operating 
corporation  and  onsite  orgemization 
charts  (Figure  6.2-1  and  6.2-2]  from 
Section  6  of  the  Technical  Specifications 
and  incorporated  essential  organization 
requirements  such  as  lines  of  authority, 
responsibility,  and  communication.  The 
amendment  also  made  additional 
editorial  changes  to  delete  references  to 
the  removed  organization  charts.  The 
changes  are  in  accordance  with  NRC 
Generic  Letter  88-06.  "Removal  of 
Organization  Charts  from  Technical 
Specification  Administrative  Control 
Requirements."  dated  March  22. 1988. 

Date  of  Issuance:  February  14. 1989 

Effective  date:  February  14. 1989 

Amendment  No.:  2A 

Facility  Operating  License  No.  NPF- 
4Z  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  30, 1988  (53  FR 
46341).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  14. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
Location:  Emporia  State  University. 
William  Allen  White  Library,  1200 
Commercial  Street.  Emporia.  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka,  Kansas  66621 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request 
November  21, 1988 

Brief  description  of  amendment  The 
amendment  revised  Wolf  Creek 
Generating  Station.  Unit  No.  1. 
Technical  Specification  Section  6.5.1.2. 
Plant  Safety  Review  Committee 
Composition,  to  add  the  Manager 
Nuclear  Plant  Engineering  Wolf  Creek 
as  an  additional  committee  member. 

Date  of  Issuance:  February  21. 1989 

Effective  date:  February  21, 1989 

Amendment  No.:  25 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  30, 1988  (50  FR 
53105].  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  21, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  &nporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUT^TTY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act],  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
hcense  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 


not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  hcensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  pubUc  means  of 
communication  for  the  pubUc  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  conraients  have  been 
recorded  or  transcribed  as  appropriate 
and  the  hcensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  hcense 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  pubUc  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standcirds  of  10  CFR  50.92  and  has  made 
a  final  detennination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
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!  <  iU  Cl°R  SI  22ibi.  ao  atrvtranoieaUl 
I'npMct  »tmt»ntynl  ar  e Bvuxmiwiilii 
iit«4Manu»ui  MMMi  b«  pr«paj«<i  lor  tfe«*« 

ti ;rBUMliiMtittn  U  tkti  tiooMnf  ■!—  k^M 
pre^md  an  Miiriruf^B«at«l  ••aflaaamd 
i.-utHT  the  ip«H:m]  cun.m»»titaoea 
yrvvifuoa  la  10  CHi  M  12(bJ  aad  k«« 
n-md«  *  4et9naiixMUom  ha»»4  uu  ttiuJ 
iif"Wirflrt   il  LR  ao  inLUoMUHi 

Kilt  firth«r  detddM  with  ra»p*»cl  lu  tbe 
H    liun  •(»«  (1)  ttut  mj^lic^UiMi  I'iT 

■  TiiTiiiifrrt   I^J  th«  anu-aiimexit  Lu 

t  ji  ility  Operutiu^  1  ii  mii«i.  mui  (Jj  lh»- 
( DmmiJMUdn  •  rel«t«*cl  LfUtir.  Siifvty 
F  vultuitum  dndy'ur  Kjj vij<iMi[iu<atiiJ 
A^nf-jumerrt.  ■•  iinlii.at«<±  AU  of  thr«« 
I  t-nm  Art*  avAilnble  fur  publu.  Liti|j(M,Iiux) 
H'  !b<*  ('umruitMun'a  Puyu.  Uociuru'oit 
K.iom.  th«  (rf^lmrtn  Ehiydi;^  ^IX  L 
S'-fft.  NW  .  Wnfthirmtorv.  LXJ.  anJ  at  the 
I  !•  .il  puNu   liocumciit  nxitii  for  liie 
1   irlii  ul.ir  fiii.ilily  iiivulvi'd 

A  (opy  of  itrm*  [1]  **nd  i.\)  nirfy  Iw 
i'')Lyli»«Hl  upon  [T»<ju«»t  *tltlr««»«Hl  to  lb*' 
t    S  Nu<  It-sr  Ri»x\jldti)fy  Cumnu*«uHi. 
Wrtshmxt.in.  U<:  J0555,  Attcnflon 
Din-Uor.  niviHJon  iJ  Kt'aclor  Pr()(«'(  t« 

The  ('^TTnmiiiiuin  ii  dUo  ofTcr+n^  an 
(iii|)«>rtunfty  for  n  hpHTinjj  wiTti  rv^p^ct  lu 
t!.r  iRBtianir  of  flip  nmpndments   Hy 
,A  pril  T    IMM.  rhe  licensee  may  fW  » 
rcijut'sl  for  ■  brHnn(<  with  rr!»j)f(  l  !o 
i  lurtriLf  of  lh»  8TTtCTi(hnerr1  To  the 
»  itii»'<  t  fncifrty  nprrtrtrifi  Hrrnip  «nif 
tiiv  p«'nioTi  wS<nH>  rrrtrrrst  mHy  br 
rt^fw-led  hy  thts  proorrrf-tiyj  nrtrf  who 
wt«hf^  to  parttrtpHtr  an  a  pmrTy  hi  th)» 
pnx.erding  uiuat  file  •  writtfm  prtttion 
f  ir  Ira^e  to  tntprv^nr  R^jnniU  for  n 
iittrrmn  ■!»<;<  prtitKrtts  for  Iphtp  to 
li  l»?Tv«»fi«»  •hnll  h*  f\\rf\  m  axxcmiancp 
<^  ith  the  Cormnraaion's  "Ruie«  of 
f'rH(  Ik :••  for  OomratH.  I  Jrrmnrm 
JYtK^fHfinj^a"  m  10  Cn  Part  2  K  a 
rfiiiifsi  for  a  heartnjj  or  prtitwrn  for 
Icrtvp  111  inlcrrmr  M  f^Vd  hy  <♦)»•  ahov^ 
(l«<e  tS*"  (UNnmianrxi  or  ««  AKmitr 
Safety  arui  l.ic«!namf|  HiMinl.  (lrM|(n*^<^ 
by  tlw  (UmiwHiwiiow  or  h^r  !♦»«  ChimwMin 
of  tW>  Aloratr  !i«h'ty  artd  Ui^nwwn 
H<i«rd  PariKl.  will  ndr  or  Itw  n^Mvt 
rtrul   or  petition  and  !ti*' S*<crHary  or  (fw 

■  li-^iriiiHted  Atonic  S«ipty  and  lj(^«<rmm)< 
ti.  lard  will  \mume  a  oo<ic»  of  lM-«rtii)(  or 
tin  rtpproprirtlf  jrdrr 

As  r<iqa««<d  hy  U)  CVli.  2.714.  a 
p«tittari  fur  Imva  tu  latei-vaae  whrnd  a«1 
forth  vwith  partnaiJarTty  the  imtmvmt  ad 
itu-  p«-titioaer  m  the  prooeedBin  and  bow 
tbMt  in(ere«4  rmy  \\e  affectad  by  tbe 
TJ-sulti  o/  (ke  proceeding  Tka  petition 
nhould  tpeciftuiUy  eKplatn  the  reaaana 
why  inlerwntran  •knmid  be  pei  united 
wilb  parttcukr  nafarency  to  t^> 
followi[\g  tucior*  (IJ  the  OAture  iW  the 
pctitioaer  •  rifhl  uader  the  Act  to  be 
made  »  party  lo  (he  proctwiiiMfp  (2)  the 
riHtura  aad  anlaai  ui  (he  pe<tO<»ex  a 
prtfMiTty.  rtnancJMl  ur  other  intorett  in 


the  proci'gdMVt  md  (J)  Ifae  i 
pffect  td  aaf  anlflr  which  aay  b« 
pntprfd  ta  tba  prtx:cadhi8  oa  Ike 
(x'titMMer'a  laiarcsC  Th«  patitian  \ 
dbo  idacitif|r  Iha  apgudk.  Hi^vcltal  uf  1km 
iuh|act  natter  of  tbe  procnetkua  ai  to 
whu  h  petitKwer  wuhes  lo  uitarveBe. 
Any  per»on  who  hma  fllad  a  petUlon  for 
U'rtVT  to  inlervime  or  who  baa  be«n 
rtdmittfd  BR  a  psrly  may  amend  Ihe 
petition  without  requesting  leave  of  the 
[toard  up  to  fiffcwwi  (tS(  <imfm  prior  to  (tae 
first  preheannjj  conference  achadatad  In 
the  proceedinfl.  but  aadi  an  amended 
(letition  njuat  aaliafy  ^bm  apecifk^fy 
requiremeola  deacrftwd  titavwe- 

Hot  IhAw  thaa  nflsea  <1S^  daya  prior  to 
the  first  pnkmmrtmfi  cvrdermnae 
Ri.hedulad  ■  Mm  proaaadiaK.  a  petilvmeT 
shai  fiie  a  aiippli  r»aart  to  Ihe  petitton  to 
intervoae  wtoch  anist  ImtItW  a  hat  at 
the  oonltmiiaaa  ii4iri-i  are  SOTiRht  to  be 
htixHttid  to  t^  natter,  and  iSe  baae«  for 
each  contention  »et  foptti  wi<h 
reaannaMe  apeofictty.  Coittentiona  atiall 
he  liaiitod  lo  laaWeia  wMhin  ttw  eoope  of 
the  amendment  under  conwdwralVm.  A 
petitioner  who  faila  to  Rle  wch  a 
Ruppleaient  w4i>ch  aatlafWa  fhe.ac 
rtvjuirvraanta  with  reapact  to  et  ieaat  OT>e 
conlentiua  tviU  mM  be  pt« willed  to 
particapHto  aa  a  party 

Ihose  permitted  tu  in*er*eBB  become 
purtiaa  to  Ika  procwodiwg.  aubfect  to  any 
limitrttiona  in  the  anler  gr***t^nA  Ictave  to 
intervene,  aiid  have  llw  opportunity  to 
participate  fait;  in  Ike  oondact  of  the 
hearing.  iacLodmg  the  opportoMty  to 
preseal  ertdeaoa  and  croa»-e caanirte 
witnesaea. 

Since  the  riwiaiaeaiiia  haa  avade  a 
filial  determiaatioii  that  the  aateadaeat 
involve*  no  aj^ruficaat  baTania 
I  onsideraltua.  if  a  tteari^g  ia  requealed. 
i!  wifl  not  stay  the  alTectivaneaa  of  tke 
amendment   Aay  hearing  helJ  would 
t.ike  place  while  tha  auMMvdrutMt  la  ia 
effect 

A  requeat  for  a  heamm  ur  a  petilLoo 
fir  leave  to  intervene  auial  be  filed  with 
the  Set:retary  of  the  Commission.  US. 
NucWar  Regalartary  CotmnieBioa. 
Washington.  OC  aOSK.  AttenMon: 
Dockalmg  and  Servioe  BraaKh.  or  nay 
he  delirered  to  tke  riiewriiiiiiin'i  IVaMic 
I)o<'ument  Ruoa.  the  CeAnaai  Boddtng. 
2120  L  Staet  NW,  WMluogtoo.  OC  by 
the  abm^  date  Whiae  petMaona  are 
filnd  daring  the  laat  toa  (W)  <^T'  of  the 
notice  penod.  tl  ia  reqaeeted  thai  Ihe 
pt.-titianar  prooipd  j  ao  iMonn  the 
(.ii^HBiaeMai  by  a  todl-^e  ttAt phone  caJI 
to  Weatem  Uhiob  >t  l-^MO)  A2j  §mO  (la 
MiMoan  1  i«0Oi  %42-«7O0\.  7^  Westera 
I  Ifflon  opera  tnr  ahoukl  be  K^vm 
Datagram  Identificatiun  Number  J737 
and  the  ioMtTwing  leeaaape  aidreaaed  to 
[f'nofect  Dlmctorf.  petiOoner  a  naae  and 
telephoae  nnrober.  dule  petition  wu 


mailed  p4ant  oaair;  and  pvblication 
date  aaad  paf*  aaiiibat  pf  thia  Fodnrf 
Refialar  uoMoe  A  copy  of  iw  petition 
ahould  a4eo  be  eent  to  Aw  Office  of  the 

General  Counsel.  US.  Nudear 
Reatti^ktry  ComaMaeana.  Weahiagtaii. 
DC  20»5,  awi  to  die  atlamey  ior  fte 
licensee. 

NontiMefy  fiiin^a  of  potitauua  for  leave 
to  interveaa,  aaaeodad  petMone. 
aupplementat  petittona  aad^or  reqaeets 
for  bearing  will  mM  be  ontertained 
absent  a  determinatwn  by  Ibe 
Commieeion.  the  preaidtng  offfcer  or  tlte 
Atomic  Safety  and  Licenamg  Board,  thai 
the  petition  snd'or  reqnewt  aliuu'o  be 
granted  baaed  trpon  a  bahmchij  of  the 
fsctora  ipecjfied  in  W  CFR  r714ta)tl)fi}- 
(v)  and  2.714(dJ. 


N 
No 

N 


Powai  tWaliii  t, 

NudaarStaN 


Date  of  amendment  /Bquesi.  February 
9.  1989  and  a  aupplement  thereto  datad 
February  10,  1989 

Bripf  dtiscripuan  of  ajMvndateat  Thia 
amendflfieBl  revtaed  the  effactive  date  of 
the  portion  previoaaly  iaaiied 
Amendment  No.  115  related  to  1^ 
Intermediate  Range  Morutor/Source 
Range  Monstor  Power  aoppfy  frtiin 
Febroai7  11, 1189  to  '^)efore  loading  fuel 
dunng  the  W89  rrfaeting  outage" 
currently  acheduled  to  begin  In  April 
19W. 

Dale  of  issuance:  February  21,  1«88 

Ef^fctrw  date:  February  TO.  W89 

Amendment  ,Va.  128 

Facility  Operatmg  Ltcenae  No.  DPR- 
46.  Aatendmeat  revued  the  lioenae. 

Public  ootmrmatB  retpjtiated  tu  to 
propo»t)d  no  tigmficant  htaanh 
ctiattderaiMjn.  No 

The  Commiaaiana  related  evaluation 
of  the  amendneiit.  finding  of  uiuigLitcy 
circaaaatunoea.  and  Saal  tfcjtuaiinatton 
of  no  e%Bificant  haxarda  ooweideratiow 
are  contained  in  a  Safety  Evahiatian 
dated  Febraary  Zl.  Wm 

A  ttnmryfar  licensee:  Jay  Sifber^ 
Flaq  .  Shaw.  Pittman.  Portta  and 
1  rowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037 

lAical  Public  Document  Raoai 
location:  Auburn  PubKc  Library.  118 
l.Sth  Street.  Auburn.  Nebraska  ft830S. 

Dated  at  Rackvilk.  Maryland,  this  2nd  day 

«f  ManJL  laas 

Fur  the  Nuciear  Regulatory  CoouiuaaloD 
Elinor  C   Adaaaam. 

ActiJig  OtnBctar.  Dnnmim  of  Huactar  ProfBCtB- 
I  II  C)**ue  o( Saclear  Reactor Hegt/fotroB 
|I)«c  m-itV  Plied  9-7-M:  «:4i  mbj 
aajjMa  cooc  7«aA«vo 


[Dockat  No.  90-320-OLA] 

QtmnI  PuMte  UMM—  Nuctov  Corp. 
at  Mb  (Tnrsc  IMc  Wmd  Midccr 
Station,  Unll  2)  (DIapOMi  of  Aecktorrt- 
Qonoratod  Wator);  Roconstftutton  of 
Atomic  Safoty  and  Uconsing  Appoal 
Board 

Notice  IB  hereby  given  that  in 
accordance  with  the  authority  conferred 
by  10  CFR  2787{a),  the  Chainnan  of  the 
Atomic  Safety  and  Licenaing  Appeal 
Panel  has  reconstituted  the  Atomic 
Safety  aad  Licensing  Appeal  Board  for 
this  operating  license  amendment 
proceeding.  As  reconstituted,  this 
Appeal  Board  will  consist  of  the 
following  members: 

Thomas  S.  Moore.  Chainnan.  Christine  N. 
Kohl,  Howard  A.  Wilber. 

Barttara  A.  ToaaplLiaa, 
Secretary  to  the  Appeal  Board. 
Dated:  March  2.  lOH. 

[FR  Doc  80-6364  Piled  3-7-89  B:46  am] 
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QuH  Statas  UtHraaa  C04  laauanca  of 
Amattdmant  to  Facility  Oparatlng 


The  US.  Nodear  Regulatory 
Commiaaion  (the  Canmiaaion)  has 
issued  Amendment  No.  34  to  Fadhty 
Operating  Licenae  No.  NPF-47,  issued  to 
Gulf  States  Utilities  Company,  (the 
licensee),  which  revised  the  bcense  for 
opera tioD  of  the  River  Bend  Station.  Unit 
1  located  in  West  Feliciana  Pariah, 
Looisiana. 

The  amendment  was  effective  as  of 
the  date  of  its  issuance. 

The  amendment  deleted  the  License 
Condition  2.C(4),  Attachment  2,  Item  1 
requirement  to  install  an  additional 
brace  on  the  control  rod  hydraulic  units 
as  used  in  the  qualification  testing. 

The  application  for  the  amendment 
compbes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  Tlie 
Commisaion  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  was  published 
in  the  Padatal  Ragislar  on  December  2. 
1988  (53  FR  46743). 

No  reqtiest  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
the  notice. 


The  CommisaioD  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  Based  upon  the 
environmental  assessment  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quaUty 
of  the  human  envirormient 

For  further  details  with  respect  to  the 
action,  see:  (1)  The  application  for 
amendment  dated  November  9. 1988;  (2) 
Amendment  Na  34  to  Facility  Operating 
License  No.  NPR-47;  and  (3)  the 
Commission's  related  Safety  Evaluation 
and  Environmental  Assessmoit.  All 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington.  DC  20555  and  at  the 
Government  Documents  Department, 
Louisiana  State  University,  Baton 
Rouge,  Lotdsiana  70603.  A  copy  of  items 
(3)  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regtilatory  Commission.  Washington. 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects— EEL  IV,  V  and 
Special  Projects. 

Dated  at  RockviUa.  Maryland,  thia  22nd 
day  of  February  1989. 

For  the  Naclear  Regulatory  Commisaioa. 
Walter  A.  Paukoa, 

Protect  Manager.  Prefect  Directorate — IV, 
Division  of  Raactor Projects — UIFV,  Vand 
Special  Profects,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  8a-635e  Filed  3-7-89:  8:45  am) 


POSTAL  RATE  COMMISSION 
[Dockal  Na  A8*-5;  Order  Na  81»] 

Poat  Ofnca  Cloalnga;  PaWlona  for 
Appaal;  Craarford,  WV;  Ordar 
AccapUng  Appaal  and  EatabMIUng 
Pi  ocadui'al  Scttadwa 

isaued  March  1, 1989. 

Before  Commiaaicxiera:  Janet  D.  Steiger. 
Chainnan;  Patti  Biige  Tyson,  Vice-Chainnan; 
lohn  W.  Crutcher  Henry  R.  Folaom  W.  H. 
Trey "  LeBanc  m. 

Docket  Number.  A89-5. 

A^mne  of  Affected  Post  Office: 
Crawford.  West  Virginia  26343. 

Namefs)  of  Petitionerfs):  Mrs.  Elsie  1. 
Snyder. 

Type  of  Determiaation:  Closing. 

Date  of  Piling  of  Appeal  Papers: 
February  27. 1986. 

Categories  of  Issues  Apparently 
Raised: 


1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(q). 

2.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed:  or. 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b)(5)),  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropnate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request:  a  copy  shall  be  served  on  the 
peititoner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  March  14, 1989. 

(B)  The  Secretary  shall  pubUsh  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Registar. 

By  the  Conunisaioo. 

Charlea  U  dapp. 

Secretary. 

Appendix 

Feb.  27.  1989. Filing  of  Petition. 

Mar.  1,  1989 Notice  and  Order  of  Filing 

of  Appeal. 

Mar  24.  1989 Last  day  of  filing  trf  peti- 
tions to  intervene  [see  39 

CFR  somiiifb)). 

Apr.  3, 1988 Petitioner*'  Participant 

Statement  or  Initial  Brief 
[see  39  CFR  3001115(al 
and  (b)). 

Apr  24.  1989 Postal    Service    Angwenng 

Bnef  [see  39  CFR 
3001.115(c)). 

May  10,  1989 PetitioneTa'      Reply      Bnef 

should  Petitioners  choose 
to  file  one  [see  39  CFR 
3001.115(d)). 

May  17, 1989. Deadline    for    motion*    by 

any  party  requesting  oral 
argument.  The  Commia- 
aion will  acheduie  oral 
argument  only  when  it  la 
a  necessary  addition  to 
the  written  filings  [see  39 
CFR  3001.118). 

June  28,  1988. Expiration  of  ia>-day  deci- 
sional schedule  [see  39 
U.S.C  404(b)(5)). 


[FR  Doc  89-5284  Filed  3-7-88;  8:45  am) 
BiLUM  OOOC  ms-at-a 


BEST  COPY  AVAILABLF 


MMA 


Federal  Register  /  Vol.  54,  No.  44  /  Wednesday,  March  8,  1989  /  Notices 


Federal  R^rter  /  Vol.  54.  No.  44  /  Wednesday.  March  &,  1989  /  Notices 


9947 


SCCURmCS  AND  EXCHAMOE 
COMMISSIOfI 


No.  M-2MM;  F««  No.  Sn-NA80 


-71 


Self  Reguietory  Organteettew; 
NMonal  Aaaoctotton  of  Securmee 
Deedere;  Notice  of  fWnQ  end 
NnmeoMRe  cTTecDveneee  or  itopoeeo 
Rule  Change  RevMng  the  Fee  for 
NASDAQ  Level  2/3  Service 

Pursuant  to  section  19(b)(1)  of  the 
Secuntles  ELxchanne  Act  of  1934,  15 
U  S.C.  78«(b)(l),  notice  la  hereby  given 
that  on  February  17,  1969,  the  National 
Association  of  Secuntles  Dealers.  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  descnbed  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self  regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  S«lf-Rai|uUtory  Or^nlutloa's 
SUtamani  of  tiie  Terms  of  SubcUnce  of 
tha  Propoaad  Rula  Chaoga 

The  following  Is  the  full  text  of  a 
proposed  amendment  to  Part  IX  of 
Schedule  D  of  the  Schedules  to  the  By- 
Laws  of  the  National  Association  of 
Securiiies  Dealers,  Inr  ("NASD"), 
revising  the  fee  for  NASDAQ  Level  2/3 
service  (New  language  is  italicized; 
deleted  language  is  bracketed.) 

SclMduiaD 

Ptirt  IX — Schmiule  ofcharfie* 
A  System  S«rvic«s 


2.  NASOAQ  Level  2/3  Sen-icc 

Tha  ch«r)}e  to  txi  p«id  by  the  iuljtcnber  for 
•sch  terminal  receivirm  NASDAQ  Level  2  or 
NASDAQ  Level  3  Service  fhall  b«  SlSO  p«r 
month  plut  SUV  per  morih  iowmiinicatnin 
chaiye.  |and  $0  02  per  quotation  requett]  plus 
equipment  related  charge*  ai  detailed  in 
Psrti  B.  C.  and  U  below   KquipmenI  and 
related  charjiea  include  an  InitalUtion 
chanje,  a  lermnal  charge  and  convennon. 
remdVHl  dnd  relocation  chargnt 

(L  Salf-RaguUtory  Or^nixatlon  s 
Stalatnanl  of  tha  Puiposa  of.  and 
Statutory  Basis  for,  tha  Proposad  Rula 
Changa 

In  Its  filing  with  the  Commission,  the 
self  regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
snd  di8<u*«ed  any  CDmnu-nts  it  rec»Mved 
on  the  proposed  rule  change  The  text  of 
these  statements  may  l)e  examined  at 
the  places  specified  in  Item  IV  below 
The  self  regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B)  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements 

A  Self-Regulatory  Organization'M 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  pncing 
modification  proposed  in  this  filing  is  to 
convert  the  current  variable  rate  of  10.02 
per  query  to  a  fixed  monthly 
communication  charge  of  tl40  per 
month.  Recent  cost  expenence  for  the 
Level  2/3  service  shows  that  the  average 
regional  telephone  line  coniinunication 
costs  per  terminaL  including  allocated 
dial  back-up  charges,  are  approximately 
$140  per  month.  In  the  pasL  the  S0.02 
cost  per  query  for  Level  2/3  service  on 
the  Hams  and  Hams  emulation 
terminals  was  sufficient  to  recoup  the 
communication  costs  of  the  service,  due 
to  the  number  of  terminals  in  use  as  well 
us  the  number  of  queries  transmitted  to 
the  processor.  Today,  however,  because 
significant  numbers  of  the  Harris 
terminal  peopulation  are  converting  to 
Workstation"*  service,  and  the  number 
of  queries  has  decreased  generally 
because  of  market  conditions,  NASDAQ 
Is  unable  to  recoup  the  full 
communication  costs  of  Level  2/3 
service  utilizing  the  current  query  fee 
method.  In  order  to  maintain  the  quality 
of  service  available  to  the  remaining 
Harris  terminal  population,  the  NASD 
believes  that  it  is  equitable  and 
appropriate  to  establish  a  fixed  monthly 
communication  charge,  which  seeks  to 
recover  the  costs  of  the  regional 
telephone  lines  and  allowable  dial  back- 
up facilities  associated  with  delivery  of 
the  Level  2/32  service  to  Harris  and 
Hams  emulation  terminals. 

The  statutory  basis  for  the  proposed 
rule  change  is  found  in  section  15A(b)(5) 
of  the  Securities  Exchange  Act  of  1934 
("Act").  Section  15A(b)(5)  requires  that 
the  rules  of  the  NASD  "provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  association 
operates  or  controls."  The 
communication  fee  proposed  in  this 
filing  has  been  formulated  on  the  basis 
of  the  cost  of  operating  that  service  in 
light  of  the  decreasing  use  of  the  query 
function  and  the  diminishing  Hams 
terminal  population.  The  NASD  believes 
that  assessing  the  users  of  Level  2/3 
service  for  the  costs  of  communication 
lines  IS  an  equitable  allocation  of 
reasonable  fees  as  prescribed  in  section 
15A(b)(5):  further,  we  believe  that 
converting  to  a  Hat  rate  based  on 
communication  line  costs  is  a  non- 
discnminatory  method  of  allocating 
Level  2/3  service  costs  among  the 


remaining  Hams  terminal  users,  rather 
than  readjusting  the  Individual  query 
rate  upward  to  support  the  system  as 
the  Harris  population  continues  to 

decline. 

B  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  foresee  any 
burden  on  competition  by  the  proposed 
rule  change  not  necessary  or 
appropriate  In  furtherance  of  purposes 
of  the  Act  because  the  proposed  fee 
seeks  to  recover  costs  of  regional 
telephone  lines,  and  will  be  applicable 
to  all  NASDAQ  Level  2/3  subscribers.  In 
addition,  there  are  other  services 
equivalent  to  Level  2  service  currently 
available  from  vendors. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Data  of  Effedivmiea  of  tha  Proposed 
Rula  Changa  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Socurities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solidtadon  of  Comments 

Interested  persons  are  invited  to 
submit  wntten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  wntten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  wntten  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
use.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commissions  Public  Reference  Section. 
450  Fifth  Street  NW  ,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  AU 
submissions  should  refer  to  the  file 
number  SR-NASD-e»-7.  and  should  be 
submitted  by  March  29, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autbority,  17  CFR  200,3O-3(a)(12). 

Dated  March  2. 1968. 
lonathan  G.  Katz. 

Secretary. 

(FR  Doc.  a»-5427  Filed  3-7-8©:  8:45  am] 
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FHingi  Under  the  PubUc  UtiUty  Holding 
Company  Act  of  1935  ("Act") 

March  2, 1966. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
applicatiQn(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transactionCs)  summarized  below.  The 
application(s)  and/or  declaration(8)  and 
any  amendments(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Of&ce  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declare ti(Hi(s] 
should  submit  their  views  in  writing  by 
March  27. 1969  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(8)  and/or 
declarant(s]  at  the  addressees)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the 
manner.  After  said  date,  the 
apphcation(s)  and/or  declaration(8),  as 
filed  or  as  amended,  may  be  grcmted 
and/or  permitted  to  become  effective. 

Alabama  Powef  Company  (70-7211) 

Alabama  Power  Company 
("Alabama"),  600  North  18th  Sh^et 
Birmingham,  Alabama  35291,  an  electric 
utility  subsidiary  of  The  Southern 
Company,  a  registered  holding  company, 
has  filed  a  post-effective  amendment  to 
its  application  filed  with  this 
Commission  pursuant  to  section  6(b)  of 
the  Act  and  Rule  50(a)(5)  thereunder. 


By  supplemental  order  dated  March 
17. 1987  (HCAR  No.  24347),  Alabama 
was  authorized,  in  relevant  part,  to  issue 
and  sell  short-term  notes  ("f^Iotes")  to 
banks  and  commercial  paper 
("Commercial  Paper")  to  dealers  in  an 
aggregate  principal  amount  at  any  cme 
time  outstanding  of  up  to  $300  million, 
from  time-to-time  prior  to  April  1. 1989, 
pursuant  to  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  under  subsection  (a](5} 
thereunder.  Alabama  now  proposes  to 
extend  its  authorization  to  issue  and  sell 
its  Notes  and  Commercial  Paper  through 
April  1. 1991,  pursuant  to  an  exception 
from  competitive  bidding,  and  to 
increase  the  aggregate  principal  amount 
of  Notes  and  Paper  at  any  one  time 
outstanding  to  $350  million. 

New  England  Energy  Incorporated,  et  aL 
(7»-7ei3) 

New  England  Electric  System 
("NEES"),  a  registered  holding  company, 
its  fuel  subsidiary,  New  England  Energy 
Incorporated  ("NEEI")  and  NEES' 
generation  and  transmission  subsidiarj', 
New  England  Power  Company  ("NEP"), 
(together,  "Applicants"!,  all  located  at 
25  Research  Drive,  Westborough, 
Massachusetts,  01582,  have  filed  an 
application-declaration  pursuant  to 
sections  6(a).  7,  g(a),  10  and  12(b)  of  the 
Act  and  Rule  45  thereunder. 

NEEI  [Mtiposes  to  issue  short-term 
notes  to  refinance  its  existing  short-term 
bank  debt  in  connection  with  its  oil  and 
gas  exploration  program  ("Old 
Program")  ("New  Program")  (HCAR  No. 
23658,  April  8, 1985],  through  a  financing 
arrangement  with  a  syndicate  of  banks 
led  by  Citibank,  N.A.,  as  Agent  ("Credit 
Agreement").  The  Credit  Agreement 
would  provide  for  a  revolving  short-term 
credit  faciUty  of  up  to  $400  million 
aggregate  principal  amount  outstanding 
at  any  one  time,  which  would  reduce 
incrementally  to  $50  million  by 
December  31. 1997,  and  terminate  on 
December  31, 1998.  NEEI  would  also 
have  the  option  to  further  reduce  the 
available  facility.  In  order  to  secure 
borrowings  under  the  Credit  Agreement. 
Applicants  also  propose  to  extend  the 
term  of  the  Fuel  Purchase  Contract 
between  NEEI  and  NEP  (HCAR  No. 
23873,  October  22, 1985)  and  the  Capital 
Funds  Agreement  the  Loan  Agreement 
(both  authorized  by  HCAR  No.  23658, 
April  8, 1985)  and  the  Capital 
Maintenance  Agreement  (HCAR  No. 
23873,  October  22, 1985)  between  NEEI 
and  NEES,  so  they  will  be  in  effect 
throughout  the  term  of  the  Credit 
Agreement 

N'EEI's  interest  rate  options  under  the 
Credit  Agreement  would  be  based  upon 
and  selected  among  the  then  applicable 


LIBOR  rate  plus  a  margin  of  V4%  in 
years  1-3,  %%  in  years  4-5,  %%  in  years 
6-7  and  '/i»%  in  years  8-ia  the  Citibank 
base  rate  in  years  1-3,  the  base  rate  plus 
a  margin  of  Vs%  in  years  4-5,  %%  in 
years  6-7,  and  %%  in  years  8-10;  the 
Certificate  of  deposit  rate  plus  a  margin 
of  %%  in  years  1-3,  Vi%  in  years  4-5. 
^4%  in  years  6-7,  and  1%  in  years  8-10; 
and  rates  obtained  through  competitive 
bids. 

The  security  for  the  borrowings  would 
be  an  assi^iment  by  NtlEl  to  the  banks 
of  its  rights  under  the  Fuel  P*urchase 
Contract  the  Capital  Funds  Agreement 
and  the  Loan  Agreement  to  secure  Old 
Program  borrowings,  and  an  assignment 
to  the  banks  of  its  nghts  under  the 
Capital  Maintenance  Agreement  to 
secure  New  Program  borrowings.  NEEI 
would  pay  a  facility  fee  of  '»^%  per  year 
on  the  available  facility:  and  a 
commitment  fee  of  Vi6%  per  year  on  the 
unused  balance. 

The  Applicants  also  request  that  the 
authorization  previously  granted  for 
NEES  to  invest  in  NEEI  be  increased  by 
$25  million  to  $75  million,  to  replace,  on 
a  less  costly  basis,  investments  that  may 
be  required  under  the  Capital 
Maintenance  Agreement. 

The  Southern  Company,  et  aL  (70-7614) 

The  Southern  Company  (  "Southern'), 
a  registered  holding  company.  64 
Perimeter  Center  East  Atlanta,  Georgia, 
and  two  of  its  public  utility  subsidianes. 
Gulf  Power  Company  ("Gulf).  75  North 
Pace  Boulevard,  Pensacola,  Flonda 
32505.  and  Mississippi  Power  Company 
( "Mississippi "),  2992  West  Beach, 
Gulfport  Mississippi  39501.  have  filed 
an  application-declaration  subject  to 
sections  6(a),  6(b).  7(e),  12(b)  and  12(e) 
of  the  Act  and  Rules  45,  50(a)(5),  62  and 
65  thereunder. 

Southern  proposes  to  use  the  proceeds 
of  borrowings  previously  authonzed  by 
the  order  dated  December  29, 1987 
(HCAR  No,  24552),  together  with 
treasury  funds  and  the  proceeds  from 
other  external  sources  including  but  not 
limited  to  the  issuance  of  common  stock 
authorized  in  the  order  dated  September 
13, 1988  (HCAR  No.  74713).  to  make 
additional  equity  investments,  through 
March  31, 1991,  in  the  form  of  capital 
contributions  to  Gulf,  Mississippi  and 
Georgia  Power  Company,  also  a  utility 
subsidiary  of  Southern,  in  amounts  not 
to  exceed  3>200  million.  $10  million  and 
$20  million,  respectively. 

Gulf  and  Mississippi  propose  to  issue 
and  sell  from  time  to  time,  up  to  the 
aggregate  principal  amount  of  $50 
million  for  Gulf  and  $120  million  for 
Mississippi,  through  March  31.  1991:  (1) 
Short-term  notes  to  banks;  (2) 
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commercial  pap«r  to  d«aler».  and/or  (3) 
Shoii-lerm  non-nejjotlable  promissory 
nofea  to  public  entities  in  connection 
with  the  financing  of  certain  pollution 
control  facilities  through  the  issuance  by 
public  entitles  of  their  revenue  bond 
anticipation  notes  Borrowings  from 
banks  will  b«  at  the  lending  bank's 
prevailing  rate  offered  to  corporate 
borrowers  of  similar  quality  or  the  prime 
rate  Compensation  for  the  credit 
facilities  IS  currently  provided  by 
balances  equal  to  approximately  5%  of 
the  available  facility  or  by  fees  equal  to 
■^  of  \%  per  annum  of  the  amount  of  the 
facility 

Mississippi  also  proposes  to  submit  to 
the  holders  of  its  outstanding  preferred 
sto«:k  for  consideration  and  action  at  a 
special  meeting  of  such  holders  to  be 
held  on  or  about  May  Ifi,  1988,  a 
prf)posal  that  Mississippi  be  authorized, 
by  vote  of  its  preferred  stockholders,  to 
issue  or  assume,  until  |uly  1.  1999. 
securities  representing  unsecured  debt 
having  maturities  of  less  than  ten  yesrs 
in  excess  of  10%  of  capital,  surplus  and 
secured  debt,  provided  that  (a|  the 
amount  of  securities  representing 
unsecured  debt  having  maturities  of  less 
than  ten  yearn  outstanding  on  [anuary  1. 
2000  shall  not  exceed  said  10% 
limitation,  and  |b)  Mississippi  s  totdl 
indebtedness  represented  by  unsecured 
securities  shall  at  no  time  exceed  20%  of 
capital  stock,  surplus  and  secured  debt 
Mississippi  also  proposes  to  solicit 
proxies  from  the  holders  of  its  preferred 
stock  in  connection  with  the  proposed 
amendment  to  its  Charter 

Gulf  and  Mississippi  have  requested 
an  exception  from  the  competitive 
bidding  requirements  of  Rule  50 
pursuant  to  Rule  50(a)(5)  in  connection 
with  the  issue  and  sale  of  the 
commercial  paper 

For  iHb  ('ommistion.  by  the  Division  of 
Inveilment  Management,  pursuant  to 
delegated  authonly 
looathan  G   Katx. 
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8«cur1tt««  Untformtty^  Annual 
Confaranca  on  Unlf ormlty  of 
Sacmltlaa  Law 

AOCNCv:  Securities  and  Exchange 
Commission. 

ACnOM:  Publication  of  release 
announcing  issues  to  be  considered  at  a 
conference  concerning  uniformity  of 
securities  laws,  announcing  a  hearing 
and  requesting  written  comments. 


r  In  conjunction  with  a 
conference  to  be  held  on  April  28.  1969, 
the  Commission  and  the  North  America 
Securities  Administrators  Association, 
Inc  today  announced  public  hearings 
and  published  a  request  for  comments 
on  the  proposed  agenda  for  the 
conference  This  Inquiry  is  intended  to 
carry  out  the  policies  and  purposes  of 
section  19(r)  of  the  Securities  Act  of 
1933.  adopted  as  part  of  the  Small 
Business  Investment  Incentive  Act  of 
1980.  to  increase  uniformity  in  matters 
concerning  state  and  federal  regulation 
of  securltiea,  maximize  the  effectiveness 
of  securities  regulation  in  promoting 
investor  protection,  and  reduce  burdens 
on  capital  formation  through  increased 
cooperation  between  the  Commission 
and  the  state  securities  regulatory 
authonties. 

DATlt:  The  conference  will  be  held  on 
April  28.  1989.  A  public  hearing  will  be 
held  on  April  7, 1989  commencing  at 
10:00  a.m.  All  witnesses  are  requested  to 
submit  15  copies  of  their  prepared 
statments  no  later  than  March  31, 1969 
Written  comments  not  prepared  In 
connection  with  an  oral  presentation 
must  b«  received  on  or  before  April  21, 
1989  m  order  to  be  considered  by  the 
conference  pariiclpants. 
AOOraSMt:  The  public  heanng  will  be 
held  at  the  headquartem  of  the 
Securities  and  Exchange  Commission, 
4,50  5th  Street  NW.,  Washington,  DC 
20549.  Room  lC-35,  on  April  7,  1989.  All 
witnesses  should  notify  Richard  K. 
Wulff  or  William  E.  Toomey  in  writing 
(if  their  desire  to  testify  as  soon  as 
possible  and  submit  15  copies  of  their 
prepared  statements  by  March  31. 1989 
to  Richard  K.  Wulff  or  William  E. 
Toomey.  Office  of  Small  Business 
Policy.  Division  of  Corporation  Finance, 
Secunties  and  Exchange  Commission. 
450  5th  Street  NW.,  Washington,  DC 
20549  Written  comments  not  prepared 
in  connection  with  an  oral  presentation 
should  be  submitted  in  triplicate  by 
Apnl  21.  198G  to  [onathan  G.  Kati. 
Secretary.  Securities  and  Exchange 
Commission,  450  5th  Street  NW., 
Washington,  DC  20549.  Comments 
should  refer  to  File  No.  S7-6-69.  All 
wntten  submissions,  including  the 
wntten  texts  submitted  in  connection 
with  oral  presentations  and  the 
trailscnpts  of  such  oral  presentations, 
will  be  available  for  public  inspection  at 
the  Commission's  Public  Reference 
Room,  450  5th  Street  NW  ,  Washington, 
DC  20549 

FOn  FURTNCn  ■NPOmtATIOM  costtact: 
Richard  K  WulfT  or  William  E.  Toomey. 
Office  of  Small  Business  Policy.  Division 
of  Corporation  Finance.  Secuntles  and 
Exchange  Commission.  450  5th  Street 


NW  ,  Washington,  DC  20549,  (202)  272- 
2644 

survLmurrAfiv  mi^nhiation: 

I.  Diacusaioo 

A  dual  system  of  federal-state 
securities  regulation  has  existed  since 
the  adoption  of  a  federal  regulatory 
structure  m  the  Securities  Act  of  1933 
(the  "Securities  Act").'  Issuers 
attempting  to  raise  capital  through 
securities  offerings,  at  well  as 
participants  in  the  secondary  trading 
markets,  are  responsible  for  complying 
with  federal  securities  laws  as  well  as 
all  applicable  state  regulations.  In  recent 
years.  It  has  been  recognized  that  there 
is  a  need  to  increase  unifomiity  between 
federal  and  state  regulatory  systems  and 
to  improve  cooperation  among  those 
regulatory  bodies  so  that  capital 
formation  can  be  made  easier  while 
investor  protections  are  retained. 

The  importance  of  facilitating  greater 
uniformity  in  securities  regulation  was 
endorsed  by  Congress  with  the 
enactment  of  section  19(c)  of  the 
Securities  Act  In  the  Small  Business 
Investment  Incentive  Act  of  1980  (the 
"Investment  Incentive  Act"").*  Section 
19(c)  authorizes  the  Commission  to 
cooperate  with  any  association  of  state 
securities  regulators  which  can  assist  in 
carrying  out  the  declared  policy  and 
purpose  of  section  19(c).  The  declared 
policy  of  the  section  is  that  there  should 
be  greater  federal  and  state  cooperation 
in  secuntles  matters,  Including:  (1) 
Maximum  effectiveness  of  regulation;  (2) 
maximum  uniformity  in  federal  and 
state  standards;  (3)  minimum 
Interference  with  the  business  of  capital 
formation;  and  (4)  a  substantial 
reduction  in  costs  and  paperwork  to 
diminish  the  burdens  of  raising 
investment  capital,  particularly  by  small 
business,  and  to  diminish  the  costs  of 
the  administration  of  the  government 
programs  involved.  In  order  to  establish 
methods  to  accomplish  these  goals,  the 
Commission  is  required  to  conduct  an 
annual  conference.  The  1989  conference 
will  be  the  sixth  annual  conference. 

II.  1089  ConferBnce 

The  Commission  and  the  North 
American  Securities  Administrators 
Association,  Inc.  ("NASAA")  •  are 


'  15  II  S.C  77«  «t  Mq. 

•  Pub  L  9B-77  (Octotm  21.  1880) 

*  NASAA  u  an  uaoclatloa  of  McunUm 
•dminiitraton  from  aacfa  of  tlM  SO  sUta*.  the 
Dutnci  of  Columbia.  Puerto  Rico  and  l«n  Canadian 
provincea. 


planning  the  1989  Conference  on 
Federal-State  Securities  Regulation  (the 
'Conference")  to  be  held  April  26, 1988. 
in  Washington,  DC.  At  the  Conference, 
representatives  from  the  Commission 
and  NASAA  will  divide  into  working 
groups  in  the  areas  of  corporation 
finance,  investment  management, 
market  regulation,  and  enforcement,  to 
discujs  methods  of  enhancing 
cooperation  In  securities  matters  in 
order  to  improve  the  efficiency  and 
effectivess  of  federal  and  state 
securities  regulation.  Generally, 
attendance  will  be  limited  to 
representatives  from  the  Commission 
and  NASAA  In  an  effort  to  maximize 
the  ability  of  Commission  and  state 
representatives  to  engage  in  frank  and 
uninhibited  discussion.  However,  each 
working  group,  in  its  own  discretion, 
may  decide  to  invite  certain  self- 
regulatory  organization  to  attend  and 
participate  in  certain  sessions. 

Representatives  from  the  Commission 
and  NASAA  currently  are  in  the  process 
of  formulating  an  agenda  for  the 
Conference.  As  part  of  that  process,  the 
public  securities  associations,  self- 
regulatory  organizations,  agencies,  and 
private  organizations  are  invited  to 
participate  through  the  submission  of 
written  comments  or  by  making  oral 
presentations  to  a  panel  of  Commission 
and  NASAA  representatives  at  a  public 
hearing  on  April  7. 1989  on  the  issues  set 
forth  below.  In  addition,  comment  is 
requested  on  other  appropriate  subjects 
that  commenters  wish  to  be  included  in 
the  Conference  agenda.  All  comments 
will  be  considered  by  the  Conference 
attendees. 

m.  Tentative  Agenda  and  Request  for 
Commants 

The  tentative  agenda  for  the 
Conference  consists  of  the  following 
topics  in  the  areas  of  corporation 
finance,  investment  management 
market  regulation  and  oversight  and 
enforcement 

(1)  Corporation  Finance  Issues 

a.  Uniform  Limited  Offering  Exemption 

Congress  specifically  acknowledged 
the  need  for  a  uniform  limited  offering 
exemption  In  enacting  section  19(c]  of 
the  Securities  Act  and  authorized  die 
Commission  to  cooperate  with  NASAA 
in  its  development  Working  with  the 
states,  the  Commission  developed 
Regulation  D.  the  federal  exemption 
governing  exempt  limited  offerings. 
Regulation  D  was  adopted  by  the 
Commission  in  March  1982.  On 
September  21, 1983.  NASAA  endorsed  a 
revised  form  of  the  Uniform  Limited 
Offering  Exemption  {•"ULOE")  that  is 


intended  to  coordinate  with  Regulation 
D. 

ULOE  provides  a  uniform  exemption 
from  state  registration  for  certain 
issuers.  An  issuer  raising  capital  in  a 
state  which  has  adopted  ULOE  may 
take  advantage  of  both  a  state 
registration  exemption  and  a  federal 
exemption  under  Regulation  D.  To  date, 
more  than  half  of  the  states  have 
adopted  some  form  of  ULOE.  Both  the 
Commission  and  NASAA  continue  to 
make  a  concerted  effort  toward  the 
universal  adoption  of  ULOE. 

Because  Regulation  D  provides  the 
framework  for  ULOE,  NASAA's 
assistance  in  developing  proposals  to 
change  Regulation  D  is  invaluable. 
During  1986,  the  Commission,  v/ith 
NASAA's  cooperation,  adopted  several 
changes  for  Form  D,  the  notice  used  to 
report  offerings  pursuant  to  Regulation 
D,  and  revised  Rule  503  to  delete  six- 
month  updates  and  final  filings  on  Form 
D.*  At  iU  1987  Spring  meeting,  NASAA 
adopted  these  revisions  as  part  of 
ULOE.  In  March  1988,  the  Commission 
adopted  several  additional  changes  to 
Regulation  D,'  which  were  subsequently 
endorsed  by  NASAA.  In  fact  all 
changes  to  Regulation  D  to  date  have 
been  made  a  part  of  the  ULOE  policy 
statement  In  December  1988,  a  number 
of  proposals  were  made  regarding 
Regulation  D."  TTiese  proposals  were 
developed  with  the  cooperation  of 
NASAA.  Discussions  regarding 
additional  possible  improvements  in  the 
regulation  will  be  held  among  the 
conferees. 

The  Commission  and  NASAA  hope  to 
achieve  the  goal  of  uniformity 
envisioned  by  the  statute.  Comment  is 
requested  on  approaches  to  achieve  this 
goal  and  on  other  issues  relating  to 
uniformity  of  exemptions. 

b.  Disclosure  Policy  and  Standards 

The  Commission  has  an  ongoing 
program  of  considering,  reviewing  and 
revising  its  policies  with  regard  to  the 
most  appropriate  methods  of  ensuring 
the  disclosure  of  material  information  to 
the  public.  Coordination  with  the  states 
has  been  beneficial.  For  example,  such 
cooperation  was  helpful  in  the 
development  of  guidelines  for  real  estate 
offerings.  Discussions  have  been  held 
and  will  continue  to  be  held  with 
respect  to  such  issues  as  the  inclusion  of 
various  ratings  of  securities,  such  as 
those  based  upon  investment  risk,  in 


*  Release  No.  33-6663  (October  2. 1986)  (51  FK 
3838S). 

*  Releaae  No.  33-6758  (October  3. 1988)  (53  FR 
7866). 

*  Release  No  33-6812  (December  20.  1968)  (54  FR 
MB). 


filings  made  with  the  regulatory 
authorities  as  well  as  in  the  maten&ls 
provided  to  investors.  Additional 
consideration  of  a  uniform  legend  pohcy 
at  both  the  federal  and  the  states  levels 
will  be  undertaken. 

The  conferees  will  consider  the  area 
of  general  advertising  and  the  use  of 
sales  literature  in  the  contexts  of  both 
public  and  private  offerings  and  whether 
any  uniformity  may  be  attanied  in  the 
regulation  thereof. 

Commenters  are  inxited  to  discuss 
other  areas  where  federal-state 
cooperation  could  be  of  particular 
significance  as  well  as  any  ways  in 
which  federal-state  cooperation  could 
be  improved. 

c.  Multinational  Securities  Offerings 

The  Commission  published  a  release 
in  1985  soliciting  comments  on  methods 
of  harmonizing  disclosure  and 
distribution  practices  for  multinational 
offerings  by  non-governmental  issuers' 
At  that  time,  the  Commission  published 
for  comment  two  conceptual  approaches 
to  facilitating  such  offerings — a 
"common  prospectus"  approach  and  a 
"reciprocal  prospectus"  approach. 

A  majority  of  the  commente.'^  favored 
the  reciprocal  approach,  and  the  staff  of 
the  Commission  commenced  discussions 
with  the  staffs  of  the  Ontario  and 
Quebec  Securities  Commissions  with  a 
view  toward  establishing  a  system  of 
multijurisdictional  registration  based  on 
a  reciprocal  approach.  The 
Internationalization  Committee  of 
NASAA  is  working  with  the  staff  of  the 
Commission  since  it  is  important  that 
any  system  developed  be  acceptable  to 
the  states.  It  is  anticipated  that  the 
multijurisdictional  system  will  initially 
cover  investment  grade  debt  and  equity 
offerings  by  certain  substantial  issuers, 
as  well  as  certain  rights  and  exchange 
offerings.  The  current  status  of  the 
multijurisdictional  system  will  be 
discussed.  Comment  is  specifically 
requested  on  ways  to  coordinate  federal 
and  state  treatment  of  multinational 
offerings. 

d.  Other  Rulemaking  Initiatives  and 
Areas  for  Discussion 

Participants  at  the  Conference  will 
consider  possible  rulemaking  initiatives 
which  the  Commission  may  introduce 
One  such  proposal  involves  an 
exemptive  rule  from  registration  for  the 
offer  and  sale  of  securities  pursuant  to 
certain  offerings  with  an  issuers 
existing  securityholders.  Outstanding 
Commission  rulemakings  such  as 
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Regulation  S*  and  Rule  144A*  mJ*o  will 
be  ooaaldfsred. 

It  18  expected  tkat  tbe  conforeea  wiU 
■  ddreea  the  fiemerel  area*  of  cleaaifylitf; 
JMiteT*  to  govern  their  entry  Into  and 
exit  from  the  Commissloa'a  full 
diacioaiire  eyetem.  takeover  regoiation 
and  the  uapact  of  tbe  Edgar  syttem  upon 
the  fuU  dieciiMure  program. 

(2)  InvesUnetU  Mananen^ent  IssiMfs 

a  Investment  CompanM*« 

(i)  i'm^orm  DiscJosure  fimjuirements. 
At  the  laea  Conferenix.  represeatativea 
from  NASu-\A  met  with  the  jla/f  of  the 
Cotnnussion  and  d^cuaaed  the 
possibility  of  finding  a  method  by  which 
the  Commission  and  as  mnny  slates  as 
possible  could  accept  the  SHmf 
discloaure  di.K:iiinents  fruoa  loveatment 
company  re^istrauta.  This  rtnuilt  could 
be  achieved  by  eitfur  harn»ontzm|{  the 
federal  and  state  discluaure 
r»<)Liiremenl>.  as  was  doiu;  iwith  Form 
.'VIJV.  the  uivestmtiut  adviser 
regis traliuu  fur:n,  or  by  pruvidin^  a  way 
to  create  a  discloaure  Ctiin^  that  me^ts 
Commission  aruJ  all  state  rtHjiureinenls 
even  if  thf  Clonuiiiiiston  ur  aura^  states 
wouid  not  aiune  require  nil  of  the 
diaciosure   With  re»pt<cl  to  open-end 
manaii^enM-iil  invtbtmenl  com)Miue9 
and  unit  iiivestnieitt  truets.  it  la 
i.Tipurtant  to  note  that  nuuiy  stalps  uat; 
the  currfiUJy  eumtiiv}  uniform 
applicrftJini  forms.  Forraa  U-1  and  U-2. 
Streamlininx  uniform  slate  filing 
pro(  piiures  nwrtuid  have  the  added 
advanliigf  of  fai  ihtaiiOK  eventual  one 
stop  elei  tronjc  filuig  meetint^  both 
f'-tler.il  and  slate  requirements   The 
corifereee  wii!  rt'view  what  prokjreea  has 
been  made  to  achieve  this  )|oal 

(nj  Bine  Sav  Laws  In  the  past  year 
the  Commiaaion  has  enrxjunt»'rt>l 
situatiuna  in  whuh  mvestnient 
Companje«  hwve  failed  to  rej^ist«'r 
initially  or  to  maintain  the  rv^istnition 
of  th"ir  shares  uruier  atate  "Blue  Sky" 
laws  Failure  to  register  may  remilt  in 
the  investment  company  accruing 
subst.in'idl  continjjent  liabilities.  This,  in 
turn,  raises  questions  concorninu  the 
accurate  calculation  of  net  asset  values 
and  ihe  ri(iei|ud(  y  of  prospec  tus 
dis<  loaure  The  conferees  will  diacutM 
how  to  bett»T  asaure  compliance  with 
applicable  state  registration 
requirements  and  the  regulatory 
problems  r(>sultJi^  from  the  failure  of  an 
investment  company  to  comply  with 
these  requirementa. 


(m}  Use  of  Computtf  Aavets  To  Pay 

for  Distribution  Expenses. 

In  |une  10W.  the  Cofnmisskm 
proposed  amendment*  to  Rule  IXb-l 
under  (he  Inveafawnt  Company  Act  of 
1940  that  would  subetantislly  revise 
conditions  under  which  open-end 
management  investment  companiea 
(mutual  fund*)  are  pemritted  to  use  fund 
assets  to  pay  for  distribution 
expenses. '  °  The  conferees  expect  to 
discus*  stale  and  federal  regnlatory 
concern*  that  anse  out  of  the  use  of 
mutual  fund  assets  to  pay  these 
expenses. 

b  Investment  Advisers 

(0  Proposed  Fade  ml  Regjslratioj) 
Exemptions  In  March,  1986.  the 
Commission  authorized  its  staff  to  seek 
iNASAA's  views  on  possible  rulemaking 
to  exempt  certain  smaller  investment 
advisers  from  most  federal  adviser 
regulations,  other  than  statutory 
anlifraud  prohibitions,  if  the  advisers 
were  registered  in  all  states  in  which 
they  do  business.  NASAA  polled  its 
members  in  response  to  the  staffs  draft 
exemptive  rules  and.  In  December  1B87. 
its  Board  of  Directors  endorsed  the 
roncepi  of  the  draft  rules,  with  certam 
(  hanj^es 

On  September  16.  1967.  the 
(Commission  propoaed  rules  exempting 
(.ert.iin  small  and  intrastate  advisers 
similar  to  the  druil  rules  endorsed  by  the 
NASAA  Board  of  Du-ectora. ' '  The 
proposals,  whuii  imJiuk  both  an 
intepitate  and  inlrasliite  exemption. 
would  dciemune  elixihility  for  the 
exL-mptioas  by  reference  to  the  size  of 
the  adviser's  business,  whether  the 
adviser  has  custody  of  clients'  funds  or 
securiljes.  and  whether  the  adviser  is 
registered  as  an  advucr  in  all  slates  in 
which  it  does  business,  in  addition,  the 
Commission  proposed  amendments  to 
Rules  »6<4)-l  (advertismgl,  20e<4)-3 
(cash  soliciLationJ.  and  206(4)-4 
(firuiiu:ud  and  disciphoary  disclosures) 
to  make  these  rules  and  those  provisions 
of  the  Advisers  Act  that  restrict 
principal  agency  cross  transa^itions 
inapplicabie  to  advisers  tdkmg 
advantage  of  the  small  and  intrastate 
adviser  exemptions.  TLe  comment 
period  ended  on  November  22.  1986.  and 
the  Commissiua  received  IS  comments 
on  the  proposals  inchiding  letter*  from 
NASAA  and  two  states.  The  purpoae  of 
the  proposed  exemptions  is  to  place 
primary  regulatory  responsibility  for 
certam  smaller  advisers  with  states  that 
regulate  advisers.  TIlB  conferees  will 
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discuss  the  status  of  the  rulemaking 
proposals. 

{i\)  Central  Registration  Depository. 
The  Central  Registration  Depository 
("GRir)  is  a  computerized  system  that 
was  developed  by  NASAA  and  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  and  Is  used  to 
register  securities  industry  personnel 
with  the  NASD  and  the  states.  In 
October,  1985,  NASAA  and  the 
Commission  adopted  o  'miform  adviser 
registration  form  for  advisers  registering 
with  the  Commission  and  the  states  that 
register  advisers.  At  that  time  NASAA 
and  the  Commission  indicated  that  a 
clearing  hcmse  procedure,  such  as  tbe 
CRD,  would  be  considered  to  process 
adviser  regtstration  filings.  In  190S.  the 
CRD,  in  B  pilot  test,  began  registering 
investment  adviser  representatives  for 
the  state  of  Virginia,  which  had  just 
begun  to  require  registration  of  advisers 
and  their  representatives. 

The  conferees  will  continue  to  discuss 
developing  a  central  registration  system 
for  advisers.  The  discussions  will 
consider,  among  other  things,  how  the 
system  should  be  designed,  what  cost 
savings  to  advisers  and  regulatory 
benefits  would  resub  from  a  central 
registration  processing  system,  what  the 
experience  is  of  the  Virginia 
representative  registration  pilot,  and 
whether  costeffective  means  can  be 
developed  for  Commission  participation 
in  any  central  processing  system  using 
the  CRD  As  discussed  below, 
participants  in  the  sessions  on  Market 
Rej^ulation  issues  will  discuss  the  use  of 
the  CRD  in  connection  with  broker- 
dealer  registration. 

(ill)  Investment  Adviser  Registration 
Fi>rm  Last  summer,  the  Forms  Revision 
Committee  of  NASAA  began  exploring 
possible  revisions  to  Form  ADV  to 
accommodate  future  entry  of  tbe  form 
onto  NASD" 8  CRD  system  and  to 
estal^ish  uniform  Federal-State  updating 
requirements.  The  conferees  will  discuss 
the  progress  of  this  committee's  efforts. 

(iv)  Inspections.  Tl»e  conferees  also 
expect  to  discuss  the  ongoing 
cooperative  efforts  of  the  Commission 
and  tbe  states  to  increase  routine 
surveillance  of  investment  advisers.  A 
joint  Commission-state  inspection  and 
traintrig  program  was  instittrted  in  1984 
to  coordinate  regulatory  efforts  by 
sharing  registration  and  examination 
information,  thereby  increasing  the 
overall  regalatory  coverage  of  the 
investment  adviser  industry.  To  date 
this  program  has  provided  training  to 
more  than  125  inapectors  from  30  states. 

(y)  Self-Regulatory  Organization  for 
Investment  Advisers.  In  June  1987,  the 
B<iflrd  of  Governors  of  the  NASD  passed 


a  resolution  to  take  steps  to  become  a 
self-regulatory  organization  ("SRO") 
with  jurisdiction  over  the  investment 
advisory  activities  of  its  members  and 
aflfihates  that  are  investment  advisers. 
Subsequent  to  that  action,  the  staff  of 
the  Commission's  Division  of 
Investment  Management  asked  the 
NASD  to  consider  whether  It  would  be 
feasible  to  expand  the  scope  of  the 
proposal  to  cover  all  registered 
investment  advisers.  The  NASD  recently 
informed  the  Division  that  it  intends  to 
conduct  a  study  to  determine  the 
feasibility  of  such  an  expansion  of  the 
SRO  proposal.  In  the  meantime,  the 
Division  has  been  evaluating  the  NASD 
SRO  proposal  and  expects  to  make  a 
recommendation  to  the  Commission  for 
its  consideration  when  the  evaluation  is 
completed.  The  conferees  are  expected 
to  discuss  the  merits  of  investment 
adviser  self-regulation  and  the  NASD 
proposal. 

(3)  Market  Regulation  Issues 

a.  Central  Registration  Depository 
("CRD") 

As  indicated  above,  certain  aspects  of 
the  CRD  will  be  discussed  under 
investment  management  issues.  The 
CRD  will  also  be  discussed  by  the 
market  regulation  working  group.  Tbe 
NASD,  forty-nine  states,  the  tMstrict  of 
Columbia,  Puerto  Rico  and  the  New 
York  Stock  Exchange  presently  approve 
or  register  broker-dealer  agents  by 
means  of  the  CRD.  Persons  filing 
appUcations  for  agent  registration  file  a 
Form  U-4  and  any  required  fees  with  the 
CRD.  which  disseminates  the 
information  contained  on  the  forms  and 
transmits  fees  electronically  to  the 
appropriate  jurisdictions.  This  agent 
phase  of  CRD,  known  as  Phase  L 
simllariy  provides  for  the  filing  of  U-4 
amendments  and  for  the  transfer  of 
agent  registration  under  certain 
circumstances.  Implementation  of  the 
final  stage  of  Phase  D  was  completed  on 
February  1. 1989.  and  brokeiniealers  are 
now  able  to  use  CRD  for  Form  BD  filings 
as  well  as  filings  for  associated  persons. 

During  the  sessions,  participants  will 
focus  on  the  present  efficacy  of  the  CRD, 
future  uses  of  the  CRD  by  the  states  and 
the  relationship  of  the  Commission  to 
the  CRD  (including  processing  of  broker- 
dealer  registrations  with  the 
Commission  through  the  system).  In  this 
regard,  the  Commission  has  requested 
funding  for  fiscal  year  1990  to  contract 
with  the  NASD  to  develop  a  one-stop 
filing  concept  for  broker-dealer 
documents,  consistent  with  the 
Commission's  electronic  filing  poUcy. 
This  will  permit  broker-dealers  to  make 
one  filing  of  a  uniform  registration  form 


and  amendments  with  the  NASD,  which 
will  include  the  filing  in  the  CRD.  In 
addition  to  improving  the  efficiency  of 
the  registration  process,  the  new  system 
will  provide  better  access  to  critical 
data  and  result  in  substantial  cost 
savings  to  registrants  by  eliminating 
multiple  filings  with  several  regulatory 
bodies. 

Commenters  are  requested  to  address 
the  effectiveness  and  efficiency  of  the 
CRD  (including  any  suggestions  for 
improving  the  system)  as  well  as  the 
future  direction  of  the  system. 

b.  National  Mai^et  System  Exemption 
from  Registration 

Most  state  securities  laws  currently 
provide  an  exemption  from  their 
securities  registration  requirements  to 
issuers  that  list  on  the  New  York 
("NYSE")  or  American  ("Amex")  Stock 
Exchanges,  or,  in  some  cases,  certain 
regional  stock  exchanges.  Recently, 
some  states  have  extended  these 
exemptions  to  include  over-the-counter 
("OTC")  securities  designated  as 
National  Maricet  System  ("NMS") 
securities,  while  other  states  and 
legislatures  have  rejected  such 
proposals.  In  December  1988.  the 
Commission  issued  a  release 
announcing  a  Memorandum  of 
Understanding  between  NASAA  and 
the  NASD  on  the  development  of 
exemptive  standards  for  NASDAQ/ 
NMS  securities  that  are  comparable  to 
the  exemptive  standards  for  exchange- 
listed  securities.  Furthermore,  last  year 
the  Commission  amended  Rule  llAa2-l 
to  designate  as  NMS  securities  all  listed 
and  OTC  equity  securities  for  which 
real-time  last  sale  reporting  is  required 
by  a  transaction  reporting  plan.  At  the 
same  time  the  Commission  approved 
proposed  amendments  to  the  NASD's 
transaction  reporting  plan  that  add 
corporate  governance  standards  for 
OTC  NMS  securities.  The  effect  of  these 
amendments  is  to  designate  as  NMS 
securities  all  NYSE  and  Amex-iisted 
equity  securities  and  all  equity 
securities  listed  on  regional  exchanges 
that  meet  Amex's  listing  standards  and 
that  are  reported  pursuant  to  a 
transaction  reporting  plan.  All  current 
OTC  NMS  securities  also  would 
continue  to  be  designated  as  NMS 
securities  if  they  satisfy  the  new 
corfKirate  governance  standards. 
Commenters  are  asked  to  address 
whether  the  states  generally  should 
exempt  certain  securities  from 
registration,  particularly  in  light  of  the 
changes  to  company  Usting  standards  on 
corporate  governance  and  foreign 
issuers.  Commenters  are  asked  to 
address,  in  particular,  the  adoption  of  a 
uniform,  objective  exemptive  standard 


applicable  to  all  reported  securities  in 
light  of  increasing  competition  between 
NASDAQ  and  the  exchanges. 

c  Forms  Revisions 

The  Commission  and  NASAA  are 
considering  revisions  to  Schedules  A.  B, 
and  C  of  Form  BD  to  clarify  the 
ownership  disclosure  requirements  of 
those  schedules,  simplify  the 
presentation  of  this  information,  and 
possibly  reduce  the  reporting  burden. 

d.  Internationalization  of  tbe  Securities 
Markets 

The  implications  of  multinational 
securities  offerings  are  being  discussed 
in  the  corporation  finance  working 
group  with  a  particular  focus  on  the 
development  of  a  reciprocal  prospectus 
for  certain  offerings.  The  Maricet 
Regulation  Task  Force  will  also  discuss 
internationalization  with  the  resulting 
development  of  the  global  securities 
markets.  The  Commission  continues  to 
follow  closely  these  developments  and. 
to  that  end  requests  comment  on  the 
direction  of  the  internationalization  of 
the  trading  markets.  Commenters  are 
asked  to  address  steps  that  would  be 
useful  on  the  national  and  state  levels  to 
facilitate  international  markets  while 
protecting  investors  and  maintaining  fair 
and  orderly  markets  in  the  United 
States. 

e.  "Pink  Sheet"  Fraud 

llie  Commission  and  NASAA  will 
discuss  regulatory  approaches  to 
reducing  the  incidence  of  fraud  in  the 
sale  of  "pink  sheet"  securities.  The 
discussions  will  include  possible  rule 
proposals  to  improve  information 
available  to  customers  and  heighten 
broker-dealer  compliance  with  their 
fiduciary  duties  to  customers. 

(4)  Enforcement  Issues 

In  addition  to  the  above  stated  topics, 
the  state  and  federal  regulators  will 
discuss  various  enforcement  related 
issues  which  are  of  mutual  interest 

(5)  General 

Tliere  are  a  number  of  matters  which 
are  appUcable  to  all.  or  a  number,  of  the 
areas  noted  above.  These  include  Edgar. 
the  Commission's  pilot  electronic 
disclosure  system,  the  coordination  of 
Commission  rulemaking  procedures 
with  the  states,  training  and  educating 
staff  examiners  and  analysts,  and 
sharing  of  information. 

The  Commission  and  NASAA  request 
specific  public  comments  and 
recommendations  on  the  above- 
mentioned  topics.  Commenters  should 
focus  on  the  agenda  but  may  also 
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S«lf-R«gulatory  i 
Stock  Eutiang*,  Inc.  Order  ParHaBy 
Approving  Rule  Chang*  and  Raquast 
for  Commant  Walatlng  to  tha 
EstaMtahmant  Automatad 
Con¥ma4ctflona  Ordar-rouling 
Natwork  (BEACON) 

Introdbottoa 

Pursuant  to  sectinn  19(b)tlJ  of  the 
Securities  Exchange  Act  of  W34 
C'Arrtn.'  notice  it  hereby  given  thai  on 
February  22. 196B.  the  Boston  Stock 
Kxchange,  Inc.  ("TJSE"1  requested  that 
the  Securities  and  Rxchange 
Commisiiion  ("Commlsaion")  extend  a 
triaJ  penod  for  the  implementation  of  the 
E!SE's  proposed  BEACON  system.*  On 
AuKust  25. 1988,  BSE  received  approval 
to  proceed  with  the  Implementation  of 
UtlrXCON  up  to  full  icaie  operatiuaal 
levels  dunng  a  six  month  tnal  penod, 
which  ends  on  February  25. 1989.  BSE 
therefore  requested  «n  extension  of  this 
trial  p«nod  until  the  Commission  has 
( ompleted  its  r»nriew  pursuant  to  BSCs 
reqursl  for  pfrmanmt  appiroval  of 

nfc:Ac:oN. 

As  proposed  by  the  Exchange, 
F1EA(X>N  mutes  ordrrs  hi  ehf^le  stodks 
from  member  films  to  the  BSE.  For 


'  iSliiC  TBi(b) 

■  Sm  letter  from  C«or|pi  W  Mans.  )t  .  BSE.  to 
ChrlillrH!  A  SmkmiL  OMitaw  af  Mtkl  ll«)p^ltun. 

(UimI  r\ii>MiMi  1 .3.  ram.  iw  i 

mque«i  far  pttmtnami  apfamal  »t  Ika  | 

Tha  lerm  'BEACX)N'  i«  in  •(rrorym  fori 
Rxrhangr  Autimulad  C^nrnnvinicetiona  Ordar- 
riiiJIm  Nstwarii  TW  aUtal  as)  •(  ntn  pt«^aaa4 
forBKAtXJNffUaftlD  8»-anB7-l|  «na  aoMaad  ■ 
SaaultiM  P"-*~'^-  Act  ni^am  M»  2AlSr  {UaKk 
S  lOSn  iZ  FR  Saaz.  No  cDtaoMOti  ««r*  rwaivad  an 
Iht*  pmpoaal  flubaaqomfty.  Ika  Cornmlaaton 
rvcaaaad  mmmm^aa^kt 
BEACtlMia 

SflcuiUiaa  Kiu*uiaa  Ad  ialaaaa  No.  IMOa  )il^  & 
1«r  &2  KS  aei2.  On  Drcenber  B.  1K7  Junt  la 
ItMMl  |uly  1.  ISn.  ani  Aojinat  10,  TSSi.  ttia 
CommUaion  racaivvd  addlttanal  mmmm^mao^  ta  4m 
pnyaaaiJ  BFAOON  ntaa.  Thaar  aaaarfiMata  ■«• 
not  taparataly  aoticetl  by  tha  f  run  in  I— inn  boaarvoi. 
on  Au||ual  2S.  IflSa.  tha  Commlaaton  apfmnrad 
BCACa)N  lor  a  aHi'^K'iifffi  trtai  parioft  nvcvHVtaa 
KxrJaiKi  Act  I 
SJ  KM  r*!)**. 


Stocks  tcadad  oa  #ia  I 
Tradi^  Bfileai  ("fTS").*  BEACGN 
guarastees  •ltk«  aa  aataaMlf  c  or 
raaaraal  exacution  a/  ap  to  either  SM  or 
1.299  afaarBa.  itnnmiini  on  *ia 
classifioatiDa  at  (ha  itack.  at  Ike 
BF^CON  ^uatation.^  To  annnmpliah 
this,  a  BEA^CON  order  ciaotranicaAr 
entered  into  the  system  by  a  member 
Tn  is  lii^iaittnd  to  a  WE  spariaHsfs 
post  wbera  it  is  dtaplayfirl  on  tka 
speciaiial'a  tarviBal  ta^Blker  miA  tha 
autoaaticaDr  aaiipMd  KAOQN  qaota 
at  which  tha  ordar  would  ba 
automatically  executed.  Tha  order  ia 
displayed  on  the  specialist's  tarminal  for 
up  to  15  seconds  to  permit  the  specialist 
to  ialervene  m  the  aatometk:  execution 
of  the  order  ahovkl  he  wish  to  hnprove 
on  the  BEACON  tjwotatjon.  where  me 
specialist  does  not  in(en>ene.  the  order 
au^omaticafty  wiU  be  executed  at  the 
BEACON  quote 

DeaciiptiaB  af  Prapaaed  Side 

The  ABE'S  proposed  BEACON  rules, 
descnbed  below,  define  the  specific 
procedures  for  the  entry  am)  executions 
of  orders  hi  the  system.  'Hiese  include 
how  orders  are  entered  into  the  system, 
the  types  of  orders  that  may  be  entered, 
how  orders  will  be  executed,  how  the 
execution  price  will  be  delermined.  and 
how  the  system  may  be  used  to  route 
orders. 

SecticD  1  of  the  proposed  rules 
provides  that  BEACON  is  available  to 
BSE  member  aj;gamzations  and  to 
foreign  stock  exchttoge*  with  which  BSE 
has  established  a  tradiog  link.*  Ail 


•fTBIaa 

fHciUlBia  ^fting  ana^g  nnmpi 
provltkng  aack  marial  arttti  ordar  rouSns 
CHpabttMaa  baaad  on  cuiiaul  quotation  infarmatlon. 
SpacAody.  ITC  Ikiki  «■  yaf«(S| 
( Amanc^  Bma  ftixaaavi.  BBK.  Qnaa 
Kxchar^iL  Ihdiiiaal  8*aak  giirtupi.  New  Vati 
Slock  ITiiaami  Pacific  Utock  Karhangg, 
Phfla<Mp(da  Btock  Kurtianga.  am]  !ba  NatSaoal 
AaaoctaMan  afaaowMaa  Paalwi)  and  piuiiitoa 
facihtiM  a^  »■  la^aw  far  d)  Dlapiay  af 
compoaita  quotattaa  tafaHaaaaa  aaai  aaoh 
parti£lpatlm  maiiaal  ao  Ihal  brakv*  ara  abla  to 
drtannlna  Itia  baat  bM!  and  oflar  avaHabia  from  any 
parttdparihig  am4Nrt  faa  a  flnMpty  trvtlad  aaoBity^ 
U]  afficMni  roMOai  if  aaaaa  and  ateMakaOva 

partldpation.  muiar  oartaln  roaditinna,  hy  aanbar* 
of  all  parOUpaOng  maiVati  In  opaning  tranaactkaai 
In  thoaa  luaiVata.  Aa  of  )sDa  SO.  IWA  UBB  atocfci 
wara  tradad  aaar  m. 

<  Sm  dIacMMtaa  ai^  oMa  7. 

"*    "    li  iji  I      I    -^ "        -iiaasia*     ^ 
Iha  MonSiaal  SUxk  Wirtiai^  Aa  BBK  hM 
mformad  (ha  CoaoBtoaian,  ho  am  at.  that  II  haj  no 
plana  to  maka  BEACON  araflaljla  for  tranaacaooa 
ovara 

■lai 


issues  traded  on  tkm  Exchange  wdl  be 
eligible  far  EEACON  bat  oaly  i 
ordera  (oadeta  esacalad  a 
member  angaBdmtk>a's  cfcatf  wM  be 
eligdde  tor  aytaasaUr  aNacutiaai. 

Section  2  ptovtdec  that  BRACON  w4i 
permit  orders  to  be  rowted  to  apectaysts 
or  to  fV>or  brobera.*  Tha  ayatei  aho 
wil  allow  floor  brakera  to  Iraiwaiit 
orders  to  sputiatlsts,  Uader 
subparagraph  {c).  awaifcer  finm  may 
send  flMricH  and  fimit  ordera  to  BSE 
over  #n  ayateta  tai  siae  parameter* 
established  by  the  BSE.'  Onoe  orders 
are  routed  to  0ie  apeciaiiat  they  nay  be 
executed  either  agtomaticoBy  (tf 
ehgible)  or  laauuaflj . 

Execotkm  parameters  for  BEACON 
are  set  oat  in  Geetion  3  of  the  propoaed 
rale.  Market  and  maAetaMe  UmH  ordera 
in  tames  traded  orer  ITS  tranandtted  to 
the  speciabat  prior  to  the  BSE"*  opening 
will  be  proTided  the  opentag  price  on 
the  primary  market  on  which  the  iaaoe  is 
traded.  The  priaary  Barket  opeoiag 
price  usually  will  be  the  NYSE  or  Amex 
opening  price  for  the  stock.  T^  only 
exception  to  applying  the  primary 
laarket  opeaiai  prioa  ta  an  apasriog 
transactiasi  amaU  ba  arbera  Iha  mendier 
firm  entering  <ha  order  aaka.  iinlnad.  for 
the  order  to  be  peorided  the 
conaotidated  opening  pdce. 

Market  and  marketable  lindt  ofders 
entered  after  the  opening  will  receive  aa 
execntioa  prioa  baaed  apon  &e 
BF^CON  qMStation.*  As  noted 
previously,  tfaeae  orders,  when 
tmamitled  to  the  specialiat  for 
execatian.  will  be  displayed  on  die 
specialist's  video  diaplay  tiiiiilnai  for  op 
to  IS  swnrKHis  (so-catted  "expoaare 
penod  "I  to  alknr  Iha  apeciaiiat  to 
improve  on  the  BEACON  qnatation  that 
was  automaticallir  deiermiaed  when  the 
sysleni  received  the  oeder.  Certaio  type* 
of  orders  entered  on  BEACON  always 
would  be  taanuaily  exeasted  These 
Inclade  craas  onfers  esiiBBed  ia  the 
syateas:  noaanndcetable  had!  arders; 
orders  that  are  "stopped";  and  orders 
entered  prior  to  opecnjng.  arhkh  are 


BEACX)N  aaKfhta  anw  tha  ItaaaMl  Mnlmi  a 
propoaad  nita  rhiitgi  would  hmn  to  ba  aatmntlad  lo 
tha  ComiBlaaiaa  tor  oonatdarattoo  vaim  Iha 

I  rf  aaelMa  talM  «(  *■  Ac*  an^  *«b 
ii«b-«t 


*  A  floor  broicCT  racetvtag  aad)  an  ordar  wook) 
bi«a«  tha  aadar  to  Iha  toadint  ovwd  faraauoatniL 

'  Tha  BBS  laa  Wfoaaad  IhaCaaBBiartaa  Aal 

on  BEACON  and  that  U  haa  no  piaoa  lo  adafi  a^b 

hmtts.  TaWphotn  oaovaraaSaa  batwaan  Caorse 

Mann.  Samor  Vioa  AvaMaat  i 

BSK.  and  H I II  aril  I 

Dtvliiflaaf  lli^ill 

Automatic  axaaittoa  Mail*  lor  lEACON  ara 

dlacniiid  mfro  iX  S. 

*  Tha  KAOON  tiantaBcp.  dafinad  In  SacOon  9|cl 
of  tha  propoaad  rata,  la  Aa  prtnay  aaikal 
quoUUoo  prloi.  awpl  that  aAara  htda  aad  adhn 
from  Qthar  BMrkais  ara  dtaplajnd  tha«  •■  ai^arlar 
to  tha  BEACON  prloa.  9m  BEACiON  ordar  viO  ba 
axaoatad  M  thai  aiqnrlar  prtoa  op  to  Iba  •!»  of  Iha 


executed  at  the  primary  market  opening 
price. 

Tha  circumstances  under  which 
orders  entered  on  BEACON  are  eligible 
for  automatic  execution  are  set  out  in 
section  5  of  the  proposed  rule.*  He 
system  automatically  will  execute  all 
market  and  marketable  limit  orders  in 
ITS  issues  up  to  1.299  shares  for  Tier  I 
stocks  and  599  shares  for  Tier  n 
stocks. '0  This  section  also  permits 
speciaUsts  to  provide  guaranteed 
automatic  execution  of  2.500  shares  on 
specific  stocks."  Automatic  execution 
guarantee  levels  for  BEACON  orders 
will  be  published  in  BEACON  and  in 
hard  copy.  Guarantee  levels  in  excess  of 
2.500  shares  may  be  made  by 
arrangement  between  a  specialist  and  a 
specific  member  organization.  These 
guarantaea  will  not  be  published  in 
BEACON  unless  requested  by  the 
specialist 

Market  orders  that  would  be  executed 
outside  the  primary  market  price  range 
for  the  day  will  be  "stopped"  and  will  be 
executed  at  the  BEACON  quotation  or 
better  as  subsequent  trades  occur  on  the 
consolidated  tape.  An  order  that  has 
been  "stopped"  must  be  executed  by  the 
close  of  trading. 

Discuaaian 

Hie  Commission  has  determined  that 
it  is  appropriate  to  grant  the  BSE  an 
extension  of  the  trial  period  of  the 
implementation  and  operation  of  the 
BeIaCON  system  until  die  Commission 
has  determined  to  approve  or 
disapprove  permanently  the  BSE's 
propoised  rule  change.  The  BSE  stated 
that  it  currendy  received  orders  in  500 
stocks  (out  of  a  total  of  1,500  stocks 
Usted  on  the  exchange)  Crom  5  firms 
through  BEACON.  All  specialists  on  the 
floor  have  at  least  one  stock  where 
market  orders  are  automaticaUy 
executed  and  reported  back  to  the  firm. 


*  Aa  ixrtad  praviously.  autofflatic  execution 
Suarantoaa  oadar  EEACON  are  availabta  to  agency 
orders  only. 

'*  Sobpaiavapk  (b)  of  Section  S  prorldea  that  all 
ITS  iaaaas  will  ba  rtaamad  TIar  I  stock*.  Tier  D 
stocks  will  ba  csomprisad  of  axoeptioas  Crcni  Tier  L 
Thaaa  excaptiona  may  ba  raqoeslad  by  specialists 
who  must  submit  a  sUtement  to  the  BSE's  Maiicet 
Rsrfomaiica  Coawilttaa  that  would  sal  fartfa  tha 
specific  reaaoos  that  woaU  cause  Tier  I 
clasaificattan  of  the  stodc  to  be  burdenaome  (e.g..  • 
high  pricad.  tightly  bwlad  stock). 

' '  Tha  Bwrhange  carrantiy  has  an  executioD 
guarantee  under  Chapter  a  section  33  of  the  BSE 
Rules.  Under  this  provision.  BSE  specialists 
guarantee  axecotiao  on  all  agency  orders  from  100 
up  to  1 J9B  shaiee  in  all  iaauaa  traded  through  ITS 
registered  to  a  BSE  member  q>ecialisL  For  the  100 
moat  actively  traded  stocks  reported  to  the 
cooaoiidated  tape.  BSE  specialists  must  goarantee 
execution  on  all  agency  arders  of  up  to  2.500  share*. 
Market  ortlen  fiUed  under  this  guarantee  must  be 
filled  oo  the  basis  of  the  best  Consolidated 
QuotaUon  System  {•CQS")  bid  or  offer  or  better. 


In  addition,  day  limit  orders  are 
maintained  for  all  500  issnea  through 
BEACON  to  the  specialist  hi  addition, 
one  completed  book  (77  issues)  has  been 
activated  in  total.  The  BSE  believes  that 
it  should  have  full  floor  participation  by 
mid-June.  Thus,  tha  Commission 
believes  it  is  appropriate  to  extend  the 
trial  period  while  the  BSE  continues  to 
bring  BEACON  fully  operational  to 
afford  the  Commission  further 
opportunities  to  review  BEACON'S 
performance. 

The  proposed  BEACON  system  is 
similar  in  many  respects  to  automatic 
execution  systems  currently  in  operation 
on  other  regional  stock  exchanges  such 
as  the  Midwest  Stock  Exchange's 
"MAX"  system,  die  Pacific  Stock 
Exchange's  "SCOREX"  system,  and  the 
Hiiladelphia  Stock  Exchange's  "PACE" 
system.  These  systems  are  all  designed 
to  receive  small  orden  electronically 
from  member  firms  and  route  them  to 
the  appropriate  specialist  for  automatic 
or  manual  execution.  These  systems 
provide  the  primary  means  of  handling 
the  vast  majority  of  small  orders 
executed  on  these  regional  exchanges. 

Before  the  development  of  BEACON, 
the  BSE  was  unique  among  the  regional 
exchanges  because  it  only  had  manual 
systems  for  the  routing  and  execution  of 
small  orders.  BEACON  is  a  key  element 
in  the  BSE's  overall  effort  to  automate  a 
substantial  portion  of  its  operations.  The 
Exchange's  development  of  BEACON 
represents  a  major  improvement  for  the 
BSE  in  terms  of  tha  speed  and  efficiency 
with  which  it  can  process  and  execute 
retail  orders  and  provide  reports  of 
executed  trades.  BEACON,  once  it  is 
fully  operationaL  will  interface  with  the 
BSE's  BASE  system."  a  con^niterized 
back  office  system  that  currendy 
processes  all  orders  executed  on  the 
Exchange  fioor.  Once  the  BEACON  and 
BASE  interface  is  completed.  BASE  will 
be  able  to  generate  a  report  immediately 
confirming  the  execution  of  a  BEACON 
order,  Including  the  number  of  shares 
and  the  execution  price,  and  transmit  it 
to  the  member  firm  that  entered  the 
order.  The  new  system  will  also  be  able 
to  provide  BSE  specialists  with 
continuous  updates  of  their  positions, 
average  costs,  concentrations  (short  or 
long),  and  a  computerized  limit  order 
book. 

On  July  15, 1988,  the  Commission  gave 
approval  to  the  BSE  to  proceed  with  the 
initial  stages  of  the  implementation  of 
BEACON  >■  and  on  August  25, 1988, 


authorized  the  BSE  to  institute  a  six- 
month  trial  period  during  which  the  BSE 
was  to  gradually  phase-in  nsc  of 
BEACON.'*  The  Commission  stated 
that  it  intended  to  closely  review  results 
of  operational  tests  on  the  system  as  the 
Exchange  added  stocks  and  connected 
more  specialist  posts  and  member  firms 
to  BEACON.  In  additioa  tiie  order 
stated  that  the  BSE  would  submit  results 
of  stress  tests  on  the  system  to 
demonstrate  that  BEACON  has  the 
capacity  to  handle  transaction  and  order 
volume  levels  similar  to  those 
encoimtered  by  the  Exchange  during  the 
October  1987  market  break  without 
experiencing  significant  order  queues  or 
delays  in  execution. 

The  Commission  has  received  and 
reviewed  the  preliminary  test  results  on 
the  implementation  stages  of  BEACO.N. 
From  the  data  provided  by  die  Exchange 
and  discussions  with  BSE  officials,  the 
Commission  is  satisfied  with  the  results 
thus  far.  In  addition,  the  BSE  has 
provided  the  Commission  with  the 
results  of  several  simulated  traffic  stress 
tests. '  *  The  first  test  was  conducted  by 
SIAC  and  designed  to  test  the 
performance  of  vendors  and  other 
market  participants  such  as  the  BSE  to 
receive  output  from  the  consohdated 
transaction  and  quotation  lines  for 
equities  and  options.  The  BEACON 
system  adequately  handled  the 
sustained  output  message  traffic  from 
SIAC.  In  addition,  the  BSE  recently 
conducted  a  series  of  stress  tests  with 
SIAC  during  which  the  traffic  from  SIAC 
was  well  above  the  October,  1987  peak*. 
The  BSE  stated  that  BEACON  was 
easily  able  to  handle  the  traffic  from 
SIAC  and  had  excess  capacity  of 
approximately  20-35%. 

Request  for  Comment 

As  noted  above,  the  BSE  has 
requested  that  the  Commission 
permanentiy  approve  the  proposed  rule 
change  implementing  BEACON.'*  Thus, 
interested  persons  are  invited  to  submit 
written  data,  views  and  arguments 
concerning  that  request.  Persons  making 
written  submissions  should  file  six 
copies  with  the  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington.  DC  20549.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  die  Commission,  and 


' «  "BASE"  is  an  acronym  for  Brokerage 
Accounting  Systetns  Element. 

"  Securities  Exchange  Act  Release  No.  25918 
Uuly  15. 1988). 


>*  Sacurities  Exchange  Act  Reieeae  .So  28029 
(August  ZS.  laSS). 

'  •  See  letter  from  George  Mann.  Senior  Vice 
President  and  General  Counsel  BSE.  to  Howard 
Kramer.  Assistant  Duector.  Oivwioo  of  Mariel 
Regulation,  dated  July  IZ  1888. 

'*  See  supro  note  2. 
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8ll  written  conununioitioni  relating  to 
the  propoaed  rule  change  between  the 
Conunission  and  any  penon.  other  than 
those  that  may  be  withheld  from  the 
public  In  accordanca  with  the  proviaiona 
of  5  U.&C  &&2.  will  be  available  for 
inspection  and  copying  In  the 
Commisaion't  Public  Reference  Section. 
450  Fifth  Street,  NW..  Waahingtoa  DC 
20549  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No.  SR- 
BSE-88-1  and  should  be  submitted  by 
March  29.1969. 

Partial  Approval  of  Piupo— d  RuU 
C3ianga 

The  BSE  also  re<)uested  that  the 
Commission  extend  the  trial  period 
under  which  the  BSE  has  been 
implementiog  BEACON.  On  the  basis  of 
the  BBS's  experience  with  BEACON  in 
the  trial  period  to  date,  the  Commiasion 
has  concluded  that  It  is  appropriate  to 
grant  the  BSE  an  extension  of  the  trial 
period  for  the  Implementation  of 
BEACON  up  to  fidl-scale  operational 
levels.  During  this  extension  the 
Commission  will  continue  to  review 
closely  the  BSE's  operational  test  results 
as  more  stocks,  specialists,  and  member 
Tirms  are  brought  on  to  the  system.  Once 
the  system  is  fully  operational.  BSE 
should  be  able  to  provide  the 
Commission  with  additional  stress  test 
data  to  ensure  that  BEACON  has  the 
capacity  to  handle  order  and  transaction 
levels  like  those  BSE  encountered  in  the 
October  1987  market  break  without 
experiencing  significant  queues  or 
execution  delays 

Accordingly,  the  Commissiun  has 
determined  thai  the  BSE  may  continue 
its  Implementation  of  BFACON  up  to 
full-scale  operational  levels,  operating 
under  the  procedures  outlined  in  the 
proposed  BF^CON  rule,  as  amended. 

In  view  of  the  above,  the  Commission 
concludes  that  an  extension  of  the  trial 
period  of  the  BSE's  proposed  BFIACON 
system  while  the  Commission 
determines  to  approve  or  disapprove 
permanently  the  proposed  rule  change  is 
reasonable  and  is  consistent  with  the 
requirements  of  the  Act.  particularly 
Section  6(b)(51. 

II  is  therefore  ordered.  Pursuant  to 
Section  19(b|(2)  of  the  Act  that  the 
proposed  rule  change  be.  and  hereby  is. 
approved  with  the  limitations  cited 
above. 
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hor  the  CommiMloa  by  the  Division  of 
Market  Regulation,  pursuant  to  dalegated 
tuthonty. 
loMthan  G.  Kati. 
Secretary, 

Dated  February  Zfl.  1900. 

[FR  Doc  80-5302  Ftled  3-7-68:  S:49  am] 
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PrtwflsQM  and  Oppoftunity  fof 
HMWlRQt  Boston  Btocfc  ExctMnpo, 
IncorpoftX! 

March  2. 1989 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(r)(lKB)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-4  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Banod  Corp..  Conunon  Stock.  t-IO  Par  Value 

(Plla  No.  r-4247) 
Lyondell  Petrochemical  Co..  Common  Stock. 

t1  Par  Value  (File  Na  7-C48) 
Magma  Copper  Co..  Clasa  B  Commoa  Id  Par 

Value  (File  No.  7-U40) 
Alhlooe  Industries.  Inc.  Coounoa  Stock.  110 

Par  Value  (File  No.  7-4250) 
Carpenter  Tacfanology  Corp..  Common  Stock. 

tS  Par  Value  (Pile  No  7-4251) 
Cromptoo  a  Knowles  Corp^  Common  Stock 

$6  Par  Value  (File  No.  7-4252) 
CRS  SiiTlne.  toe.  Common  Stock  $1  Par 

Valua  (FUa  No.  7-42&3) 
Premier  Industrial  Corp,  Common  Stock  $\ 

Par  Value  (FUa  No.  7-4254) 
British  Steel  Pl£.  toterim  American 

Depository  Shares,  No  Par  Value  (File  No. 

7-42SS) 
Beaxer.  PLC  American  Depository  Shams. 

No  Par  Value  (FUe  No.  7-4256) 
HoDji  Kong  Tslecooununlcations.  Ltd.. 

American  Depoaitury  Shares.  No  Par  Value 

(File  No  7-4257) 
Rdcal  Telecom.  PLC.  American  Depository 

Shares.  No  Par  Value  (File  No  7-4258) 
Service  Merchandise  Co,  Inc.  Common 

Stock  S-SO  Par  Value  (File  No.  7-42S«| 
Shawmut  National  Corp..  Common  Stock 

$.01  Par  Value  (File  No.  7-4280) 

These  securities  are  Usted  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  Invited  to 
submit  on  or  before  March  23.  1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 


450  Fifth  Street,  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  appUcations 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  Investors. 

For  the  Commissioa  by  tha  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
looathan  G.  Kata. 
Secretary. 
(FR  Doc  89-6280  Filed  »-7-ae:B:45affl] 
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Solf  Pogulatofy  Organteatlono; 
DopoaNory  TnMt  Company:  Ordor 
Extandbig  Tomporary  Approval  of  a 
Propoaad  Rula  Chanoo 

On  October  28. 1988.  the  Depository 
Trust  Company  ("DTC")  filed  a 
proposed  rule  change  (File  No.  SR-DTC- 
88-18)  with  the  Commission  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  The 
proposal  established  a  pilot  program  for 
DTCs  International  Institutional 
Delivery  ( "IID ")  System.  The 
Commission  published  notice  of  the 
proposal  in  the  Federal  Regbtar 
November  la  1908.* 

On  December  ax  1968.  the 
Commission  temporarily  approved  the 
proposed  rule  change  through  January 
31. 1989.»  At  DTCs  request  on  January 
28, 198B,  the  Commission  extended  the 
temporary  approval  until  February  28, 
1989  *  DTC  again  has  requested  that  the 
pilot  program  be  extended,  this  time 
through  March  31. 1988.*  DTC  also  has 
filed  a  proposed  rule  change  requesting 
approval  of  the  UD  System  as  a  full 
service,  effective  sometime  in  March.* 
Extension  of  the  temporary  approval 
through  March  31. 1989,  will  ensure  that 
DTC  may  continue  to  operate  the  pilot 


'  liU5.a7S(bKU 

■  Secunttn  Exchang*  Act  Raleatc  No.  2B24S 
(Novrmbt^  I.  1886).  (3  FR  48037 

*  Secunbn  Exchange  Ad  Releaie  No  2B374 
(Docemlwr  2a  ISaS).  U  PTt  U2S3 

*  S«CTinttM  Act  Releaie  No  2SMZ  (January  IS, 
KMI|.  M  FR  Sl»«. 

'  Sev  lettar  from  ICarvn  Qod  Aaaodala  CounaeL 
DTC  to  Sandra  Sdola.  Special  CounaeL 
Commisaion.  dated  February  17.  IMS. 

*  Notlo*  of  (h«  propoaad  rule  change  was 
publiahed  in  Securinea  Exchange  Act  Relraae  Na 
2S60fi  (January  3\.  1989).  M  FR  S223 


program  until  perm«iuent  approval  is 
obtained.  For  the  reasons  expressed  in 
Securities  Exchaoge  Act  Release  Nos. 
26374  and  26492.  the  Commission 
believes  the  proposal  is  consistent  with 
the  Act  and  is  therefore  extmding 
temporary  approval  of  the  proposed  nde 
change  through  March  31, 1969. 

//  is  therefore  ordered,  Pursuant  to 
section  19(b)  of  the  Act  that  DTC's 
proposed  rule  change  (File  No.  SR-DTC- 
88-18).  be.  and  it  hereby  is.  approved 
temporarily  through  March  31. 1968. 

For  the  Commtsatoii.  by  the  Division  of 
Market  Regolation.  pursuant  to  delegated 
authority. 

Jonalhan  G.  Kalz, 

Secretary. 

Dated  February  28.  l(Ma 
[FR  Doc  e»-529B  Piled  9-7-4B:  8:45  am] 
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On  Aiwil  It  1988.  the  MBS  dealing 
Corporatioa  ("MBSCC')  filed  with  the 
Commissioa  three  proposed  rule 
changes  (Tile  Not.  SR-MBS-8a-7.  MBS- 
88-8.  and  MBS-68-11]  under  section 
19(b]  of  the  Securities  Exdiange  Act  of 
1934  ("Act").  «  The  proposals  would 
amend  various  MBSCC  Depository 
Division  rules  Including  those  pertaining 
to  partidpant  aixoonts,  transfer*  of 
moitgage-backed  securities,  the  MBSCC 
participants  fimd.  and  tfie  MBSCC 
certificate  withdrawal  policy.  The 
Commission  published  notice  of  the 
proposals  in  the  Federal  Regiater  on 
May  11, 1988.> 

llie  Contmiasion  preliminarily 
believe*  that  tfie  proposals  are 
consistent  with  the  Act  and  is  approving 
the  proposals  on  a  temporary  basis.  The 
Coinmission  believes  that  die  proposals 
are  designed  appropriately  to  clari^ 
MBSCCs  rules  and  to  strwigthen 
MBSCCs  procedai«s.  thereby  enhancing 
MBSCCs  ability  to  safeguard  securities 
and  funds  and  promote  prompt  and 
accurate  clearance  and  settlement  The 
Comoiission.  however,  intends  to 
continue  to  analyse  the  proposals  and  to 
discuss  with  MBSCC  the  actual 
operation  of  the  proposals  and  the  need 
for  any  refinements  or  enhancements  to 


the  proposals.  For  thoae  reasons,  the 
Conunission  is  temporarily  approving 
the  proposals  throtigh  March  31, 1988. 
It  is  therefore  ordered.  Pursuant  to 
section  19(b)  of  the  Act  ttiat  MBSCCs 
proposed  rule  changes  (FUe  Noa.  SR- 
MBS-«8-7,  MBS-«8-e,  and  MBS-88-11) 
be,  and  thereby  are  approved 
temporarily  through  March  31, 1988. 

For  the  Commission,  by  die  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

loaalhan  G.  Katz, 

Secretary. 
Dated:  February  28. 1980. 

[FR  Doc.  89^5300  Filed  »-7-ae;  8:45  am] 
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The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Coinmission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  tmlisted 
trading  privileges  in  the  following 
securities: 

Diasoucs,faic. 

Coaunon  Stock.  tXtl  Par  Value  (FUe  No.  7- 
4237) 
Ian  Bell  Marketing 

Common  Stock  101  Par  Value  (File  Na  7- 
4238) 
VS.  CeUular 

Common  Stock,  fl  Par  Value  (File  No.  7- 
4238) 
Union  Planters  Corp. 

Commm  Stack.  S5  Par  Value  (File  No.  7- 
4240) 
Williams  Corp.  (AX.)  The 

CommoD  Stock  $.10  Par  Value  (Ttle  No.  7- 
4241) 
Fiat,  S.P.A 

American  Depositary  Shares,  No  Par  Vahie 

(FUe  No.  7-4242) 
LA.  Gear,  Inc. 

Common  Stock  No  Par  Value  (File  No.  7- 
4243) 
Colonial  High  Income  Municipal  Trust 

Shares  of  Beneficial  Interest  No  Par  Value 

(FUe  No.  7-4244) 
Huntingdon  InteraatioBa]  Holdings,  PLC 

AmsTican  Depositary  Shares.  No  Par  Vahie 

(File  No.  7-4245) 
Putnam  Managed  Municipal  Income  Trust 

Shares  of  Boiefidal  Interest  No  Par  Value 

(FUe  No.  7-4248) 

These  securities  are  listed  and 
registered  on  one  or  man  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  tranaaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  March  23, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applicaticms.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW^  Washingtoa  DC 
20546.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  apphcations  if  it  finds,  based  upon 
all  the  information  available  to  it  that 
the  extensions  of  tmlisted  trading 
privileges  ptirsuant  to  such  applications 
are  consistent  widi  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  DtviaioB  of 
Market  keguiatiaii.  pursuant  to  delegated 

authority. 

lonalbaa  G.  Katx, 

Secretary. 

[FR  Doc  88^5291  Filed  3-7-80:  8:45  am) 
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and  Ola  Coirtant  of 


Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1834. 15 
U.S.C  78s(b)(l),  notice  is  hereby  given 
that  on  Novonber  7. 1968,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  widi  the  Secivities  and 
Exchange  Commission  CXDommission") 
the  proposed  rale  change,  and  two 
amendments  thereto,  filed  on  December 
23, 1988  and  )anaary  26, 1988,  as 
described  in  Items  L  IL  and  IH  below, 
which  Items  have  been  prepared  by  the 
NASD.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  Interested 
persons. 

L  Self-Regulatory  Orsanix^kn's 
StataoHnt  of  the  TofiM  of  Sabatanoe  of 
the  Propoaad  Role  Change 

The  NASD  proposes  to  amend 
sections  9, 19.  and  41  of  the  Code  (rf 
Arbitiation  Procedure  ('tk>de").  The 
following  is  the  text  of  the  proposed  rule 
change.  New  language  is  italidzed: 
deleted  language  is  in  brackets. 

Code  of  Arbitration  Procedure 
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Compoaitlon  of  Panels 

Section  9(a)  Bxcept  ■■  otherwise 
provided  In  Section  10  of  the  Code.  In  all 
arbltntion  matters  between  or  among 
members  and/or  persons  associated 
with  members,  [a  panel  shall  consist  of 
no  fewer  than  three  nor  more  than  five 
arbitrators.)  and  when  the  amount  in 
controveny  dom  not  uccmed  $30,000.  the 
Director  of  Arbitration  thall  appoint  a 
Mingle  arbitrator  to  decide  the  awtter  in 
controveny.  The  arbitrator  choeen  thall 
be  from  the  aecuntiee  indtatry.  Upon 
the  requeet  of  a  party  in  its  initial  filing 
or  the  arbitrator,  the  Director  of 
Anbitration  ghall  appoint  a  panel  of 
three  (3/  arbitratora,  all  of  whom  $hotl 
be  from  the  aecuritiee  industry. 

fbl  In  all  arbitration  matten  between 
or  among  and/or  person*  aeaocioted 
with  memben  and  where  the  amount  in 
controveny  exceeds  $30,000,  a  panel 
shall  consist  of  three  arbitrators.  sU  of 
whom  ihall  be  from  the  securities 
Industry. 

Designation  of  Number  of  Arbitrators 

Section  19(o)  Except  as  otherwise 
prcrvided  in  Section  13  of  the  [this)  Code, 
in  all  arbitration  matters  Involving 
p«hlic  customers  and  where  the  (matter) 
amount  in  contrwersy  [exceeds 
tiaooo.)  does  not  exceed SXiOOa  [or 
where  the  amoimt  In  oootroversy  does 
not  involve  or  disclose  a  monev  claim, 
the  Director  of  Arbitration  shall  appoint 
an  arbitration  panel  which  consists  of 
no  fewer  than  three  (3)  nor  more  than 
five  (S)  aibliratorsl  the  Director  of 
Arbitration  shall  appoint  a  single 
arbitrator  knowledgeable  in  but  who  is 
not  from  the  securities  industry  to 
decide  the  dispute,  claim  or 
controveny.  Upon  the  request  of  a  party 
in  its  initial  filing  or  the  arbitrator,  the 
Director  of  Arbitration  shall  appoint  a 
panel  of  three  (31  arbitraton  which 
shall  decide  the  matter  in  controveny. 
At  least  a  matority  of  (whom)  the 
arbitraton  appointed  shall  not  be  from 
the  securities  industry,  unless  the  public 
customer  requests  s  panel  consisting  of 
at  least  s  ma|ority  from  the  securities 
Industry 

fbl  In  arbitration  matten  involving 
pubtc  customen  and  when  the  amount 
in  controveny  exceeds  $90,000,  or 
when  the  atatter  in  controveny  does 
not  involve  or  discloee  a  money  claim, 
the  Director  of  Arbitration  shall  appoint 
an  arbitration  panel  which  consists  of 
no  fewer  than  three  (31  nor  man  than 
five  (51  arbitrators,  at  least  a  mafority  of 
whom  shall  not  be  from  the  securities 
industry,  unless  the  public  customer 
requests  a  panel  consisting  of  at  least  a 
mofonty  from  the  securities  industry. 


(c)  An  arbitrator  will  be  deemed  as 
being  from  the  securities  industry  if  he 
or  she: 

(1)  is  a  person  associated  with  a 
member  or  other  broker/ dealer, 
municipal  securities  dealer,  government 
securities  broker,  or  government 
securities  dealer,  or 

(2)  has  been  associated  with  any  of 
the  above  within  the  past  three  (3) 
years,  or 

(3)  is  nti  red  from  any  of  the  above,  or 

(4)  is  an  attorney,  accountant,  or  other 
professional  who  has  devoted  twenty 
(201  percent  or  mon  of  his  or  her 
professional  work  effort  to  securities 
industry  clients  within  the  last  two 
yean. 

(d)  An  arbitrator  who  is  not  from  the 
securities  industry  shall  be  deemed  a 
public  arbitrator.  A  person  will  not  be 
classified  as  a  public  arbitrator  if  he  or 
she  has  a  spouse  or  other  memben  of 
the  household  who  is  a  person  who  is 
associated  with  a  member  or  other 
broker/dealer  municipal  securiUes 
dealer,  government  securities  broker,  or 
government  securities  dealer. 

Awards 

Section  41 

•        •        •        •        • 

(e)  The  award  shall  contain  the 
names  of  the  parties,  a  summary  of  the 
issues  in  controveny.  the  damages  and 
other  nlief  requested  the  damages  and 
other  nlief  awarded,  a  statement  of  any 
other  issues  resolved,  the  names  of  the 
arbitrators,  and  the  signatures  of  the 
arbitraton  concurring  in  the  award. 

(f)  All  awards  involving  public 
customen  and  their  contents,  excluding 
the  names  of  the  arbitrators,  shall  be 
mode  publicly  available.  A  party  to  an 
arbitration  involving  a  public  customer 
may  request  that  the  Director  of 
Arbitration  provide  copies  of  all  awards 
nndered  by  the  arbitratorfsj  choeen  to 
decide  Its  case.  A  party  wishing  to 
obtain  tuch  information  must  notify  the 
Director  of  Arbitration  within  three  (3) 
business  days  of  receipt  of  notification 
of  the  identity  of  the  penon(s)  named  to 
the  panel. 

n.  Setf-Ragnlelary  Otgentfhnn's 
StataHMBl  at  tke  PniMMa  of,  and 
Statatacy  Beeks  far,  the  Proposed  Rule 


In  its  filing  with  the  Commission,  the 
NASD  included  statements  cooceming 
the  purpose  of  and  basis  for  the 
proposed  rule  chango  and  discussed  any 
comments  it  rocalvwl  am  the  propoeed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 


NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  [C]  below, 
of  the  most  signiflcant  aspects  of  such 

statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

A  Uniform  Arbitration  Code  (the 
"Uniform  Code")  has  been  developed  by 
the  Securities  Industry  Conference  on 
Arbitration  C'SICA'').  which  U 
composed  of  representatives  of  the 
NASD,  nine  other  self-regulatory 
organixations.  four  pubhc  members,  and 
the  Securities  Industry  Association.  The 
Uniform  Code,  as  Implemented  by  the 
various  self -regulatory  organisations, 
has  established  throvighout  the 
securities  Industry  s  imifdnn  system  of 
arbitration  procedures.  The  proposed 
rule  change  to  subparagraphs  (c)  and  (d) 
of  section  19  of  the  Code  is  intended 
sulMtantially  to  oonfbra  the  provisions 
of  the  NASD's  Code  to  changes  in  the 
Uniform  Code  approved  by  SICA  on 
August  16, 1988,  except  as  discussed 
below:  and  the  propoeed  rule  chaaige  to 
subparagraph  (e)  of  section  41  is 
intended  to  conform  the  provisions  of 
the  Code  to  changes  hi  the  Uniform 
Code  approved  t>y  9CA  on  |u}y  28, 1068. 

The  proposed  dwnges  to  section  0 
and  subparagraphs  (s)  and  (b)  of  section 
19  were  recommended  by  the  NASD's 
National  Arbitration  Committee. 

Composition  of  Panels:  Section  9  of 
the  Code  currently  requires.  In  all 
arbitration  proceedings  other  than  thoee 
conducted  under  the  Simplified  Industry 
AH>ltration  {nt>cedures  set  forth  in 
section  10  of  the  Code,  that  in  aU 
arbitration  matters  between  or  among 
members  and/or  persons  associated 
with  members,  an  arbitration  panel 
consisting  of  no  fewer  than  three  (3)  nor 
more  than  five  (5)  arbitrators,  all  of 
whom  are  from  the  securities  industry, 
shall  be  used.  The  proposed  rule  change 
to  section  9(a)  wotdd  permit  the  Director 
of  Arbitration  to  assign  such  Industry 
cases  In  wliich  the  aoKNmt  In 
controversy  vcoeeds  tl(MXX)  but  does 
not  exceed  tsaOOO  to  s  singb  arbitrator 
from  the  securities  faMhistry.  However, 
either  at  the  request  of  an  industry  party 
in  its  initial  complaint  or  answer  or  at 
the  request  of  the  designated  arbitrator, 
the  rule  change  provides  diat  the 
Director  of  Arbitration  would  be 
required  to  dealgnata  a  panel  of  three  (3) 
arbitrators,  all  from  the  securities 
Industry.  Proposed  new  section  0(b) 
would  continue  the  curreat  practice  of 
appointing  a  pcmel  of  tliree  (3) 
arbitrators  from  the  securities  industry 


to  hear  Industry  cases  in  which  the 
amount  in  controversy  exceeds  $30,000. 

By  authorizing  the  handling  of  claims 
between  securities  professionals  of  less 
than  $30,000  by  a  single  industry 
arbitrator,  the  proposed  rule  change  to 
section  9(a)  would  appreciably  reduce 
costs  and  delays  while  preserving  the 
opportunity  to  be  heard  before  a  three- 
person  industry  panel  upon  timely 
motion  of  a  party  or  the  designated 
arbitrator.  Proposed  section  9(b)  would, 
in  addition,  codify  the  current 
administrative  practice  of  appointing  no 
more  than  three  arbitrators  to  panels 
hearing  industry  disputes,  a  measure 
taken  to  reduce  costs  and  delays 
generated  by  the  appointment  of  five- 
member  panels. 

Designation  of  Number  of  Arbitraton: 
Section  10  of  the  Code  currently  requires 
in  all  arbitration  matters  involving 
pubUc  customers  and  where  the  matter 
in  controversy  exceeds  $10,000  or  does 
not  involve  or  disclose  a  money  claim, 
that  the  Director  of  Arbitration  appoint 
a  panel  of  no  fewer  than  three  (3)  nor 
more  than  five  (5)  arbitrators,  at  least  a 
majority  of  whom  shall  not  be  from  the 
securities  industry,  unless  the  public 
customer  requests  a  panel  consisting  of 
at  least  a  majority  from  the  securities 
industry.  The  proposed  section  19(a) 
would  permit  the  Director  of  Arbitration 
to  assign  cases  involving  public 
customers  in  which  the  amount  in 
controversy  exceeds  $10,000  but  does 
not  exceed  $30,000  to  a  single  public 
arbitrator.  At  the  request  of  a  party  in  its 
initial  complaint  or  answer,  or  at  the 
request  of  the  designated  arbitrator,  the 
Director  of  Arbitration  would  be 
required  to  designate  a  panel  of  three  (3) 
arbitrators,  constituted  as  set  forth  m 
current  section  19  of  the  Code.  Proposed 
new  section  19(b)  would  continue  the 
current  requirement  that  the  Director  of 
Arbitration,  in  all  arbitration  matters 
involving  pubUc  customers,  where  the 
matter  in  controversy  exceeds  $30,000  or 
does  not  involve  or  disclose  a  money 
claim,  appoint  a  panel  of  no  fewer  than 
three  (3)  nor  more  than  five  (5) 
arbitrators,  constituted  as  set  forth  in 
current  section  19  of  the  Code. 

By  authorizing  the  handling  of  claims 
involving  public  customers  of  less  than 
$30,000  by  a  single  pubUc  arbitrator,  the 
proposed  rule  change  to  section  19(a) 
would  appreciably  reduce  costs  and 
delays  while  preserving  the  opportunity 
to  be  heard  before  a  three-person  panel 
upon  timely  motion  of  a  party  or  the 
designated  arbitrator.  Proposed  new 
section  19(b)  would,  in  addition,  require 
the  appointment  of  a  three-  or  five- 
person  arbitration  panel  in  all  matters 
involving  public  customers  where  the 


amoimt  in  controversy  exceeds  $30,000 
or  where  the  matter  does  not  involve  or 
disclose  a  money  claim.  Both  sections  19 
(a)  and  (b)  would  continue  to  require 
that  a  majority  of  the  arbitrators  not  be 
from  the  securities  industry,  unless  the 
public  customer  requests  a  panel 
consisting  of  at  least  a  majority  from  the 
securities  industry. 

Proposed  new  sections  19  (c)  and  (d) 
codify  in  substantial  part  the  definitions 
of  "securities  industry  arbitrator"  and 
"public  arbitrator"  approved  by  SICA  on 
August  16. 1988.  In  an  efTort  to  address 
possible  perceptions  of  bias  or  interest, 
and  in  the  absence  of  recorded 
instances  in  which  the  bias  or  interest 
occurring  as  a  result  of  familial 
relationship  was  shown  to  have 
influenced  the  rendition  of  an  award. 
SICA  determined,  as  set  forth  in 
proposed  section  19(d),  that  a  person 
should  not  be  classified  as  a  pubhc 
arbitrator  if  he  or  she  has  a  spouse  or 
other  member  of  the  household  who  is  a 
person  associated  with  a  member  or 
other  broker/dealer,  municipal 
securities  dealer,  government  securities 
broker  or  government  securities  dealer. 
Attorneys,  accountants,  or  other 
professionals  who  have  devoted  20%  or 
more  of  their  professional  work  effort  to 
Securities  industry  clients  within  the 
last  2  years  would  now  be  classified  as 
securities  industry  arbitrators  rather 
than  public  arbitrators.  In  addition,  the 
NASD's  proposed  definition  of 
"securities  industry  arbitrator,"  in 
contrast  with  the  corresponding  SICA 
proposal,  does  not  include  current  or 
former  registered  investment  advisors 
not  associated  with  a  member  firm,  their 
spouses,  or  members  of  their 
households.  The  NASD  believes  that 
registered  investment  advisors  are 
generally  well-informed  and  well- 
qualified  individuals  and  are,  in  fact, 
independent  from  the  securities  industry 
in  that  their  income  is  derived  from 
investors  rather  than  from  the  securities 
industry.  Further,  such  individuals 
represent  an  untapped  source  whose 
enrollment  would  serve  to  replenish  the 
NASD's  pool  of  pubUc  arbitrators,  which 
would  be  significantly  depleted  by 
proposed  sections  19  (c)  and  (d). 

Awards:  Proposed  new  sections  41  [e] 
and  (f)  represent  the  results  of  initiatives 
of  the  Commission,  and  were  approved 
by  SICA  on  )uly  28, 1968.  Proposed 
section  41(e)  codifies  the  minimum 
content  of  all  NASD  arbitration  awards, 
which  would  contain  the  names  of  the 
parties,  a  summary  of  the  factual  issues, 
the  rehef  requested  and  awarded,  a 
statement  of  any  other  issues  resolved, 
the  names  of  the  arbitrators,  and  the 


signatures  of  the  arbitrators  concurring 
in  the  award. 

Consistent  with  SICA  s  endorsement 
of  the  practice  of  making  the 
information  contained  in  arbitration 
awards  involving  pubhc  customers, 
including  any  opinions  voluntarily 
prepared  by  the  arbitrators  in  such 
cases,  pubhcly  available  in  accordance 
with  the  individual  policies  of  the 
sponsoring  self-regulatory  organization. 
Proposed  section  41(f)  would  make  all 
NASD  awards  involving  public 
customers,  with  the  exclusion  of  the 
names  of  the  arbitrators,  pubhcly 
available.  Upon  implementation  of 
Proposed  sections  41  (e)  and  (f).  the 
NASD  will  make  all  awards  involvnng 
public  customers  issued  subsequent  to 
the  effective  date  of  these  sections 
available  to  the  pubUc  by  means  of  a 
reading  room.  Proposed  section  41(r) 
would  also  p>ermit  parties  to  an 
arbitration  involving  a  pubUc  customer 
to  obtain  copies  of  all  awards  rendered 
pursuant  to  proposed  section  41(e)  by 
the  arbitrator  or  arbitrators  assigned  to 
hear  their  case  if  a  request  is  made  to 
the  Director  of  Arbitration  within  3 
business  days  of  receipt  of  notification 
of  the  identity  of  the  arbitrators. 

The  NASD  beheves  that  the  proposed 
rule  change  is  consistent  with  section 
15A(b)(6)  of  the  Act  as  the  proposed 
rule  change  will  facilitate  the  arbitration 
process  in  the  public  interest  and. 
therefore,  is  designed  to  promote  just 
and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Othen 

The  NASD  has  neither  solicited  nor 
received  comments  on  the  proposed  rule 
change. 

m.  Date  of  Effectiveiteu  of  the 
Proposed  Rule  Change  and  llimng  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  penod  |i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 


9958 


FadaraJ  RegUtur  /  VoL  54.  No.  44  /  Wednesday.  March  a  1969  /  Noticet 


publiihes  It!  reaaoni  for  to  finding  or  (il) 
as  to  which  the  NASD  consents,  the 
Commission  will 

A.  By  order  epprove  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  propoaed  rule  change 
should  be  disapproved 

IV.  Solifitatkiaafi 


Interested  p«raona  are  Uivited  to 
submit  wrlrten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persona  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Secinities  and  Rxcbange 
Commlaslon.  450  Flflh  Str«et.  NW  . 
Washington.  DC  20MB  Copies  of  tha 
submission,  all  subsequent  amendments, 
all  written  statementa  with  respect  to 
the  proposed  rule  change  that  ara  filed 
with  the  Commisalon.  and  all  written 
cominunicationa  relating  to  the  proposed 
rule  change  between  the  Commission 
Had  any  person,  other  than  those  that 
may  ba  »«rlthheld  from  the  public  in 
accordance  with  the  provtsinns  of  5 
ir  S  C.  562.  will  be  available  for 
inspection  and  copying  in  the 
Comnusalon's  Public  Reference  Room. 
Copies  of  tha  filing  wiU  also  be 
available  for  Inspection  and  copying  at 
the  principal  office  of  the  NASD  All 
submtasions  should  rwfer  to  File  No.  SR- 
NASD-8II-51  and  irfioud  be  submitted  by 
March  29.  19m 

For  the  Commiaaitan.  by  the  Division 
of  Market  Reguhitlon.  pursuant  to 
delegated  authority.  17  CPR  200  30- 
3(aK12) 

DataU.  UmkM  I.  IIMU. 
looaikao  G.  Kata. 

\VH  Doc  m-&M\  FUed  J-T-aSt  845  ami 


-»1 


Nattonal  SacurtttM  CtMitag  Cori^ 
Propo— d  Rul>  ChmngB  R»iidng  to 
Acc^fritton  ol  ItM  OTC  Coifrtaon 
Cycto  md  MooMcflOon  sf  NBCC 
Procadur—  With  R««p«ct  Thsrvto 

Pursuant  to  section  19(b)(1)  of  the 
Serunties  Exchange  Act  of  1934.  15 
use  78a(b)(l).  notice  t»  hereby  given 
that  on  February  a.  1960,  NSCC  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  descnbed  in  Itama  L  IL  and  III  below 
v^ich  Iteme  have  b««n  prepared  by 
NS(X.  TV  Coramtasion  ia  paMtahtng 
(IHa  notice  to  aohcit  comments  on  the 
proptMed  rale  change  frtmi  Intereated 
persona. 


I.  S«lf-B«fiiUtory  Orsaniiadoa's 
StatanMot  of  tba  Tanna  of  Subatanca  of 
tha  Propoaad  Rula  Chansa 

The  proposed  rule  change  would 
amend  NSCCs  Rules  and  Procedures 
concerning  certain  aspects  of  trade 
compariaon. 

IL  Salf-Rafulatory  Orgaaiiatioa't 
StalamanC  of  tha  Purpoaa  of.  and 
Statulory  Basia  for,  tha  Propoaad  Rula 
Chanfa 

In  its  fillip  with  the  Commisaion. 
NSCC  included  statementa  concerning 
the  purpose  of  and  basia  for  the 
proposed  rule  change  and  discussed  any 
commenta  It  received  on  the  proposed 
rule  change  The  text  of  these 
statementa  may  ba  examined  at  the 
places  specifiad  in  Item  IV  below  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  [B],  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements 

A  Self- Regulatory  OrganizaUon's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  th»  Proposed  Rule 
Change 

(a)  Tha  primary  purpose  of  tha 
propoaad  rula  cbaxiga  ia  to  accelarata 
the  comparisoa  of  traoaactioos  axacuted 
Over-lha-Counter  ( "OTC")  and  on 
national  aacuritiea  axchangea  other  than 
the  New  York  SUick  Exchange 
(hereinafter  referrad  to  aa  "OTC 
transactiona  ").  Tha  propoaad  rule 
change  acceieratea  by  approximately  11 
hours  the  time  frame  for  input  and 
accelerates  by  approximately  24  hours 
the  time  frame  for  the  corresponding 
output  relative  to  comparison  of  OTC 
transactions. 

The  market  break  in  October.  1967 
prompted  the  securities  industry  to 
review  processing  time  frames  for 
comparison  of  securities  transactions.  It 
was  recognized  that  by  shortening  the 
compariaon  process.  Members  will  be 
able  to  reconcile  transactions  earlier, 
thereby  reducing  flaancial  exposure.  As 
a  reault.  initiatives  are  underway  to 
accelerate  and  redesign  the  comparison 
process  for  transactions  in  listed  and 
OTC  securities. 

bi  December  of  1988  NSCC  convened 
a  Comparison  Advisory  Committee 
comprised  of  representatives  from 
NSCC.  the  New  York  Stock  Exchange. 
the  National  Association  of  Securities 
Dealers.  Inc.,  the  American  Stock 
Exchange  and  fourteen  firms 
repreeenting  different  aspects  of  the 
industry  The  purpose  of  the  Committee 
was  to  discuss  developments  in  the 
comparison  process,  including  new 
systems  being  developed  by  the  self- 
regulatory  organizations  and  to  obtain 
Kuidanca  fcoai  Meaber  firms  on  the  best 
wHy  for  all  entitles  to  linplement  and 


coordinate  the  changes.  The  Committee, 
at  a  meeting  In  January  1960.  discussed 
the  proposed  modificatiooa  to  listed  and 
OTC  comparison.  The  Committee 
discussed  the  fact  that  the  listed  project 
involves  both  acceleration  and  redesign. 
It  was.  therefore,  agreed  that  it  would  be 
prudant  to  familiarize  the  firms  with 
acceleration  first  so  that  the  redesign 
portion,  when  Implemented,  could  be 
accomplished  mora  smoothly.  Moreover. 
it  was  determined  that  implementation 
of  one  protect  at  a  time  would  provide 
the  Members  with  greater  control  over 
each  project  and.  therefore,  promote 
greater  efficiency.  Members  input  OTC 
and  listed  transactions  separately. 
Accordingly,  there  is  no  difRcuJty  in 
bifurcating  the  acceleration  process.  The 
proposed  rule  change  reflects  the 
accelerated  Input  and  output  time 
frames  for  comparison  of  OTC 
transactions. 

Currently.  Members  submit  non- 
systematized  transactiona  to  NSCC  by 
1:00  pjn.  on  T-i- 1-  Members  may  abo 
submit  deletes  to  this  T-l- 1  input  by  3:00 
pjn.  on  T-t- 1.  NSCC  runs  an  initial 
match  and  issues  Regular  Way  T-fl 
Contract  Lists,  reflecting  the  results  of 
the  initial  match  by  8.-00  ajn.  on  T  -»-  2. 

Under  the  propoaai  Members  will  be 
required  to  submit  all  no»-aystematized 
transactk>ns  to  NSCC  no  later  than  2.-00 
am.  themomingg*T->-l.  NSCC  will 
then  produce  Regular  Way  T  +  l 
Contract  Lists  by  7O0  ajn.  on  T  + 1. 
Upon  receiving  these  contracts. 
Members  will  be  able  to  submit 
adjustments  until  2:00  p.m.  on  T  -f  1, 
rather  than  ISJO  pjn.  on  T-»-2.  with 
NSCC  issuing  corresponding  output  by 
7-OQ  a.m.  on  T4-3.  After  this  point. 
Members  will  be  able  to  submit 
adjusting  infomation  with  NSCC 
generating  corresponding  ontpul  until 
the  final  comparison  output  on  T  +  4. 

Presently,  the  procedures  for 
comparison  of  OTC  transactions 
incorporate  by  reference  some  of  the 
procedures  for  comparison  of  listed 
transactions.  Since  the  proposed  rule 
change  will  accelerate  the  OTC 
consparison  process,  certain  of  the 
procedures  covered  by  the  listed  section 
must  be  set  forth  separately  in  the 
procedures  section  on  OTC  compariaon 
and  modified  accordingly. 

In  addition,  the  proposed  rule  change 
makes  clarifying  changes  to  the  entire 
Trade  Comparision  Service  by 
differenhating  between  the  comparison 
of  regular  way  transactions  and  when- 
issued  transactions.  Further,  the  term 
T-H  input"  is  being  changed  fo 
"Original  Trade  Data"  In  order  to 
differentiate  that  type  of  input  from  the 
lime  the  input  is  required.  Finally.  NSCC 
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is  modifying  the  reference  throughout 
the  rules  from  "Advisory  Notice"  and 
"Contract  List"  to  "Advisory  Listing" 
and  "Regular  Way  T+1  Contract  List". 
to  reflect  current  usage. 

(b)  Earlier  comparison  is  integtral  to 
an  efficient  settlement  system.  By 
accelerating  the  comparison  cycle,  less 
trades  will  be  unresolved  at  later  points 
in  the  settlement  process,  and  thus 
participants  %vill  achieve  a  higher 
comparison  rate  closer  to  the  point  of 
trade  execution.  Since  the  proposed  rule 
change  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions,  it  is  consistent 
with  the  requirements  of  the  Securities 
Exchange  Act  of  1934  (the  "Act")  and 
the  rules  and  regulations  thereunder 
applicable  to  NSCC. 

B.  Self-Regulatory  Organization  'a 
Statement  on  Burden  on  Competition 

NSCC  does  believe  that  the  proposed 
rule  will  have  an  impact  or  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Members  have  been  advised  by 
Important  Notice  dated  November  16, 
1988.  One  written  comment  was 
received.  NSCC  will  notify  the 
Commission  of  any  other  written 
comments  received. 

m.  Data  of  Effactiveneas  of  the 
Propoaad  Rule  Change  and  Tuning  for 
Commiaakn  ActkiD 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  ivithin  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  approved. 

rv.  SoUdtatkm  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 


with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copying  in  the  Conmiission's  Public 
Reference  Section.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-NSCC-89-01 
and  should  be  submitted  by  March  29, 
1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

Dated:  March  1. 1989. 
[FR  Doc  89-5296  FUed  3-7-89;  8:45  am] 
aauNO  cooc  s»io-oi-M 

Self-Reguiatory  Organizations; 
AppNcattons  for  UnKsted  Trading 
PrtvNegM  and  Opportunity  for 
Hearing;  Philadelphia  Stodc  Excitange, 
Incorporated 

March  2. 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  follov^ring 
securities: 

Audio/Video  Affiliates,  Inc..  Common  Stock. 

101  Par  Value  (File  No.  7-4227) 
Energy  Service  Company.  Inc.,  Common 

Stock,  $.01  Par  Value  (FUe  No.  7-4228) 
KeyCorp.,  Common  Stock.  S5  Par  Value  (File 

NO.  7-4229] 
LA.  Gear,  Inc.,  Common  Stock.  No  Par  Value 

(File  No.  7-4230) 
Acme-Cleveland  Corporation.  Common 

Stock,  $1  Par  Value  (File  No.  7-4231) 
Central  Vermont  PubUc  Service  Corp.. 

Common  Stock,  S8  Par  Value  (File  No.  7- 

4232] 
Copperweld  Corporatioa  Common  Stock. 

$0,833  Par  Value  (File  No.  7-4233) 
Excel  Industries,  inc..  Common  Stock,  No  Par 

Value  (File  No.  7-4234] 
Fiat.  S.P.A.,  American  Depository  Shares 

(File  No.  7-4235] 
Green  Mountain  Power  Corporation, 

Common  Stock,  $3.33  V,  Par  Value  (File  No. 

7-4236) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  23, 1989, 


written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  if  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  maricets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

looathan  G.  Katz, 

Secretary. 

(FR  Doc.  89-5292  Filed  3-7-89;  &-45  am) 

■auMQ  cooc  soie-et-« 


(FNe  No.  1-7938] 

Issuer  Deistirtg;  Appicatton  To 
Withdraw  From  Usttng  and 
Registration  on  ttie  American  and 
Pacific  Stodt  Exchanges;  First  City 
Industries,  Inc,  6%%  ConvertMe 
Sul>ordinated  DetMntures,  Due  1991 

March  2. 1989 

First  City  Industries,  Inc. 
("Company"),  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  thereunder, 
to  withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  ("Amex")  and  Pacific  ("PSE*") 
Stock  Exchanges. 

The  reasons  alleged  in  the  apphcation 
for  withdrawing  this  security  bom 
listing  and  registration  include  the 
following: 

On  January  4, 1989,  First  City 
Acquisition  Corp.  ("Acquisition") 
completed  a  tender  offer  for  all  of  the 
Company's  common  stock,  pursuant  to 
which.  First  City  Developments  Corp. 
(the  parent  corporation)  along  with 
Acquisition  became  the  beneficial 
owner  of  approximately  99.2%  of  the 
Company's  outstanding  common  stock. 
On  January  30, 1989,  Acquisition  was 
merged  with  and  into  the  Company  and 
the  Company  became  a  wholly-owned 
subsidiary  of  First  City  Developments 
Corp.  As  a  result  of  that  merger,  the 
remaining  holders  of  the  common  stock 
became  entitled  to  receive  $13.10  in  cash 
for  each  share  of  common  stock  they 
owned  and  the  common  stock  was 
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RubsequAntly  delisted  from  tha  New 
York  and  PacJflc  Stock  Exchangat 

On  February  27,  \W».  ttiere  weir  only 
219  holder*  <rf  rwcord  of  fy».300 
pnncipel  auioqiit  of  th«  Company! 
Debenture*  The  Company  ha* 
determined  that  the  coat  of  continued 
listing  of  ttw  r>ebenfurea  it  no  longer 
|u«tified  because  of  the  Mnall  number  of 
holders  of  fh«t  r)eb«fntuTe«  and  the  very 
Imtlted  trading 

Any  mtereated  pervon  may  on  or 
Ijefore  March  23.  1988,  mbmit  by  letter 
to  the  Secretary  of  the  SeruriMei  and 
F.xr.hange  CommiBaitm.  450  Fifth  Street, 
NW  ,  Washington,  DC  2nM9,  fact* 
beanng  upt)n  whether  the  appliratton 
has  b««Q  mmde  in  accordance  with  the 
rulea  of  tha  Exchannea  and  what  terms. 
if  any,  should  be  imp<j»ed  by  tht" 
Commission  for  the  prt)teclioB  ai 
investors  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  dale  mentioned  above,  unless 
Um  Commtaaton  determtnen  to  order  a 
hearing  on  the  matter 

hor  the  ('.ommiiiiiDn.  by  Ihr  Diviiiun  of 
Mtirkpt  Knt^lalioa.  ^Mirsuanl  to  deWgalail 
rtiilhorily 
looathaa  G.  ICatx, 
■v"!  ffUiry 


No.  35-24*311 


Filings  Undar  rhm  PoMto  UMtty  Ha«dlr>g 
Compmnf  Act  o«  ItM  TAcT); 
Savannah  Elacttic  and  Powar  C«. 


Mrtnii  L  Ik 

Notice  ■  beneby  given  that  ika 
fnllowiug  fiiuigiak  kuis/hMvv  been  macie 
with  the  (xMunisau>a  pursuant  to 
pnivmuins  of  the  ,>\i  I  nod  rules 
promulgated  thereundtir   .*\1I  inlereated 
pf  rsons  are  referred  to  tbf 
applii  <itiontat  dnd/ar  dedaratumisl  for 
(  nnipifte  utatf-nu-nts  of  the  propoaed 
tran«rt(:tioii(»)  suniamnied  below  The 
applurftion^sl  anif/nr  declHratiorv^s)  and 
any  araendinenH»>  tlien*to  is/rire 
available  for  pubhc  inspection  through 
the  Commission  s  Offut  of  Public 
Reference 

Interested  persuna  wishing  to 
( Dmment  or  request  a  hearing  on  the 
applicHtUTn|s)  and/or  declaratjonls] 
shovild  submit  their  views  in  wnttng  by 
March  T .  T9B8  to  the  5>ecrvtary. 
S^-cunties  and  Exchange  Commission. 
Washington,  fX"  ZdMS.  and  serve  a  copy 
on  the  ndeTBnt  appHcant(sl  and/or 
declarant(s)  at  the  adklress(es|  spectfied 
below  PrtX7f  of  service  (by  affidavit  or 
in  rase  of  an  attorney  at  law,  by 
tertificatej  should  be  filed  with  the 


requeat.  Any  raquaat  for  haanng  akall 
kdentify  ipaciQcally  tkc  iasua*  of  fact  or 
law  that  ara  diaputad.  A  pcisoa  wbo  ao 
requeats  will  be  notifiad  of  any  haaiing. 
if  ordered  and  will  racsive  a  copy  of 
any  notice  or  ordar  iaaued  m  the 
manner  After  aaid  date,  the 
applicatioQ^s)  and/or  deckiration(s).  as 
filed  or  as  anended.  may  be  granted 
and/ or  permitted  to  become  effactrve. 

Savannah  liethU  tmd  INwwer  Canpaay 

(7»-7Wl) 

Savannah  Electric  and  Power 
Company  ("^vannah").  MOO  Bay  Street 
RasL  Savannah.  Georgia  31401.  an 
electric  utlTity  subsidiary  of  The 
Southern  Company,  a  registered  holdirig 
company,  ha*  filed  a  po*t -effective 
amendment  to  its  application- 
declaration  pursuant  to  sections  9(a|(2), 
6<b|,  7lel  and  12(e)  of  the  Act  an<l  Rule* 
50.  li::  and  66  thereunder 

By  order  dated  Septefaber  2.  IWB 
(HCAR  No.  24700).  Savaniuib  was 
authortxed  to  solicit  proxies  with  respect 
to  several  proposals,  including 
amendments  lo  its  Charter,  to  be 
presented  at  a  special  meeting  of  its 
shareholder*  held  In  September  28,  liWa. 
By  order  dated  November  3a  1988 
I  HCAR  No  24703  J  Savannah  was 
authonzed,  among  other  th:ng*.  to 
amend  its  Charter  to  increase  the 
permitted  amount  of  uaaecured  short 
term  debt  At  the  September  za  1988 
meeting,  all  of  the  propoaals  were  duly 
adopted,  with  the  exxseption  of  the 
propnaal  to  tncreaae  the  permitted 
amount  of  imaacured  afaort-tenn  debt. 

Savanoah  now  propoaes  to  subnut  for 
consideration  ani  action  by  its 
preferred  stockholder*  at  the  annual 
meeting  to  hm  held  on  or  about  May  16, 
1MW,  the  proposal  that  Savannah  be 
authonzed  antil  July  1.  19B0.  to  iaaue  or 
assume  unaecured  debt  having 
maturities  of  less  than  ten  years  m 
encess  of  10*  of  capital  stock,  surplu* 
and  secured  debt,  provided  that  (a)  none 
of  su(.h  additional  ahort-lerm  debt 
outstanding  on  July  1.  1999,  shall  mature 
on  or  after  January  1,  2000.  and  (b) 
Savannahs  total  indebtedness 
represented  by  imsecnred  secaribe* 
shall  at  no  time  exceed  20%  of  capital 
stock,  sur^rkia  and  secured  debt 

Savannah  request*  that  the 
effectiveness  of  its  post-effectiwe 
amendment  lo  its  appiicatkui- 
decWatton  vmth  reapect  to  the 
solicitation  of  proxies  for  voting  by  its 
stockholders  an  tha  proposal  to  amend 
the  Charter,  be  permitted  to  become 
effective  as  provided  in  Rule  a2<d). 
Savannah  propoaes  to  mail  a  notice  of 
meeting,  proxy  statement  and  proxy  to 
its  preferrad  stockholdars  for  the  annual 
meeting  on  or  about  May  16.  1900. 


It  appearing  to  Ika  Commiaaian  that 
Savanaah*  poet-ef!active  aBandnsnt  to 
it*  appiicatian-declaratian  ragardioi  tha 
proposed  •oficitalion  of  proxies  •faouU 
be  permitted  to  becosM  sBsctive 
forthwith,  pursuant  to  Rale  82: 

It  18  onlered  That  the  post-effective 
arsendsKnt  to  its  spplicatian- 
declaration  lagaiding  the  proposed 
solicitation  of  prtudas.  be.  and  it  hereby 
IS.  permitted  to  beoooie  eflective 
forthwith,  niMsuant  to  Ruk  82  and 
subject  to  tke  tens*  and  conditiona 
preflcribad  in  Role  24  under  the  Act. 

For  the  Commtsaion.  by  the  Division  of 
InvtsOnent  l>4artagsuiewt.  pursuant  to 
delafatad  authority, 
lonathsa  G.  Kstx. 
Secniary 
(FR  Doc  8e-*303  Filed  3-7-».  8:45  am] 


OEPARmEirT  OF  TTtANSPORTATICM 
Coast  (auartJ 


|CO0M-(M51 


Hou«t(m/Qa*»— tow 
Advtoory  CommMtoa 

Pnisanf  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U  S.C.  App  f)  notice  is 
hereby  gnren  of  the  twentieth  meeting  of 
the  Houston/Galveston  Navigation 
Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Thursday.  May 
11,  1989  in  the  conference  room  of  the 
Houston  Pilots  OfTice,  8150  South  Loop 
East.  Mouflton.  Texas.  The  meeting  is 
scheduled  to  begin  at  approximately 
9  30  am.  and  end  at  approximately  \-xn 
p  m  The  agenda  for  the  meeting  consist* 
of  the  following  item*: 

1  Call  to  Order 

2.  Presentation  of  the  minutes  of  the 
Inshore  and  Offshore  Waterways 
Subcommittees  and  discussion  of 
recommendations. 

3  Discnssion  of  previous 
recommendations  made  by  the 
Committee. 

4  Presentation  of  any  additional  new 
Items  for  consideration  of  the 
Committee. 

5  Adjournment.  ! 
The  purpose  of  tins  Adviaory                   I 

Committee  is  to  provide  { 

rerx)fni3*eDdatM]Ds  and  guidance  to  the       ' 
Commander.  Eighth  Coast  Gsard 
Distnct  on  navigabon  safety  matter* 
affecting  the  Houaton/Gahrsston  area. 

Attendance  is  open  to  the  public. 
Member*  of  the  public  may  present 
wntten  or  oral  statanent*  at  the 
meeting. 
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Addition^  {afamaMpo  nay  ba 
obtained  from  UsataDmt  ConMnaxxlsr 
C.T.  Bohner.  USCG.  Exacutiva 
Secretary,  Houston/Galveaton 
Navigation  Safety  Advisory  Committee. 
c/o  Commander.  Bghth  Coast  Gaurd 
Di*trict  (oan).  Room  1141,  Hale  Boggs 
Federal  Building.  500  Camp  Street  New 
Orleans,  LA  70190-3396,  telephone 
number  (504)  589-4686. 

Dated:  February  17. 1960. 
A.B.Haai 

Captain,  U.S.  Coost  GoordL  Couuihjiukt,  8th 
Coast  Guard  District.  Acting. 
[FR  Doc  80-6406  Filsd  3-7-88;  ac4&  an) 

BHJJNaOOOf  4*t*-M-« 


(CQO8»-0ie] 

Houston/ 


(COon-oiT) 


Pursoant  to  section  10(aX2)  of  the 
Federal  Advisory  Coounittee  Act  (Pub. 
L  92-469;  5  U.SjC.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Offshore  Waterway  Management 
Subcommittee  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee.  The  meeting  «vfll  be  hefd  on 
Thursday,  April  27. 1980  at  the  Houston 
Yacht  Club,  3620  Miramar  Drive 
Laporte,  Texas,  llie  meeting  is 
scheduled  to  begin  at  9:00  a.m.  and  end 
at  10:30  p.m.  The  agaada  for  the  meeting 
consist*  of  the  following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendation*  made  by  the  full 
Advisory  Committee  and  the  Offshore 
Waterway  Management  Subcoomiittee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  by  tihe 
Subcommittee. 

4.  Ad)oimm)eat. 
Attendance  is  open  to  the  public. 

Members  of  the  pubUc  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Lieutenant  Commander 
C.T.  Bohner.  USCG,  Executive 
SecPBtHry,  Houston/Galveston 
Navigation  Safety  Advisory  Committee, 
c/o  Commander.  Eighth  Coast  Guard 
District  (oan).  Room  1141.  Hale  Boggs 
Federal  Building  500  Camp  Street  New 
Orleans,  LA  70130-3398,  telephone 
number  (504)  580-4686. 

Datsd  Febmary  17.  ISM. 
A.B.liana. 

Captain.  US.  Coast  Gmaid.  Commaadsr.  8th 
Coast  GmetdOmtrict,  Acbng. 

(FR  Doc  B»-MM  Fttad  3-7-ar.  8:45  Mn) 


Satoty 

Advtoofy  CofMiiillsc,  Inshorv 
Watfwayy— n—w iSMbcommftt— 
Maoting 

Pursuant  to  section  10(a)(2}  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-«J3;  5  U.8.C.  App.  !)  notice  is 
hereby  given  of  a  meeting  of  the  bishore 
Waterway  Management  Subcommittee 
of  the  Houston/ Galveston  Navigation 
Safety  Advisory  Committee.  The 
meeting  wfQ  be  held  on  Tliursday.  April 
27, 1989  at  the  Houston  Yadit  aub,  3620 
Miramar  Drtve,  Laporte.  Texas.  The 
meeting  is  scheduled  to  begin  at  10:30 
a.m.  and  end  at  12:08  p.m.  The  agenda 
for  the  meeting  consists  of  (he  following 
items: 

1.  CaD  to  Order. 

2.  Discnssion  of  previoos 
recommendations  made  by  die  fall 
Advisory  Committee  and  the  Inshore 
Waterway  Managemeirt  Subcoimninee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  to  the 

Su  bcommittee. 

4.  AdjounmienL 
Attendance  is  open  to  the  public. 

Member*  of  the  pubUc  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  mfonnation  may  be 
obtained  from  Lieutenant  Commander 
C.T.  Bohner,  USCG,  Executive 
Secretary,  Honston/Gahreston 
Navigation  Safety  Advisory  Committee. 
c/o  Commander,  Eighth  Ceast  Guard 
District  (oan).  Room  1141.  Hale  Boggs 
Federal  Building.  500  Camp  Street  New 
Orleans,  LA  70130-3396,  telephone 
number  (504)  560  4000. 

Dated  February  17, 1988. 
A.E.  Hami. 

Captain,  U.S.  Coast  Guard.  Commander,  8th 
Coast  Guard  District,  Acting. 
[VR  Doc.  89-6407  FUed  i-7-89;  8:45  air] 

SaUNQCOOC  4t1»-1«4l 


DEPARTMENT  OF  THE  TREASURY 


Raqutranwnts  Submittad  to  OMB  for 
Ravtew. 


Date:  March  7, 

The  Department  of  Treasury  has 
submitted  the  following  pubtic 
informstioB  coUectioii  reqwmnentfs)  to 
OMB  for  review  wad  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  98-511.  Copies  of  the 
submissionfs)  may  be  obtaHied  by 
calHiig  the  Tnasory  Bumu  Clearance 
Officer  listed.  Coafonents  regartling  this 
iniomation  collection  should  be 


addressed  to  the  OMB  reviewer  fisted 
and  to  the  Treasury  Department 
Clearance  Oflteer,  Department  of  the 
Treasury,  Room  2224. 15th  and 
Pennsylvania  Avenne  NW.,  Washington. 
DC  20220. 

Alcohal.  Tobacco  and  Unaaas 

OMB  Number  1512-0034. 

Form  Number  ATF  F  5000.9. 

Type  of  Review:  Extensfon. 

Title:  ftrsonnel  Questionnaire — 
Alcohol  and  Tobacco  Prodttcts. 

Description:  The  information  listed  on 
ATF  P  5000.9,  Personnel  Questiomaire. 
enables  ATP  to  determine  whether  or 
not  an  applicant  for  an  alcohol  or 
tobacco  permit  meets  the  rainimam 
qualifications.  The  form  identifies  the 
individual,  residence,  business 
background,  financial  soarces  for 
business  and  criminal  record,  if  the 
applicant  is  found  not  to  be  qualified, 
the  permit  may  be  denied. 

Respondents:  Individaals  or 
households.  Businesses  and  '>^K<^  for- 
profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Response:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
10.000  hours. 

OMB  Number  1512-0298. 

Form  Number  ATF  REC  5120/1. 

Type  of  Review:  Extensioa 

Title:  Usual  aad  Customary  Business 
Records  Relating  to  Wine. 

Description:  Usual  and  customary 
business  records  relating  to  wine  are 
routinely  inspected  by  ATF  officers  to 
ensure  the  payment  of  alcohol  taxes  due 
to  the  Federal  Government 

Respondents:  Individuals  or 
households,  Farms,  Businesses  or  other 
for-profit  Small  businesses  or 
organizations. 

Estimated  Number  of  RecondJieepers: 
1.248. 

Estimated  Total  Recordkeeping 
Hours:  1  hour. 

Frequency  of  Response: 
Recordkeeping. 

Estimated  Total  Recordkeepwg 
Burden:  1  hour. 

OMB  Number  1512-0481. 

Form  Number  ATF  Reqsiremeat 
5120/5. 

Type  ofRerrewr  Extension. 

Title:  Marks  on  Tanks  and  Other  Bulk 
Wine  Containers  on  Wine  Premises 

Description:  ATF  requires  that  tanks 
and  other  bulk  wme  containers  on  wine 
prwnises  be  marked  with  identifying 
information.  The  prescribed  marks 
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provide  ■  contrwl  over  revenue 
■rxuunliibility  u*e<i  by  ATF  to  validate 
the  propnety  of  revenue  received  by  the 
Fetleral  tiovemment 

ReapondfnU  Farms.  Bu«in«s*ei  and 
(ilher  for  profit.  Small  buainpuet  or 
urKanlzatioat 

Rgtimatinl  Nitmher  of  RtfupundcnLi 

tlstimatini  Bunifn  Hnun  Pur 
fltmptHittt:  1  hour 

Frm^imncy  of  RttHpn.mt'  C>n  occaaion 

Kalimalitd  Total  H/fpurtinfi  Bunicn   1 
hour 

Cleomnctt  Officer  Robert  Mataraky 
(202)  506-7077.  Bureau  of  Alcohol. 
Tobacco  and  Plreanna.  Room  TOTt.  1200 
(*nnnaylvania  Avenue  NW  .  Waahin)(ton. 
IX:  20226. 

OMB  Ruvittwtfr  Milo  Sunderhauf 
(202)  39S-d88a  Office  of  Mamjjiement 
and  Budjtet  Room  3001.  New  Kxeculivt- 
Office  Iluildinji,  Washington,  DC  20603 
LaU  K.  iUilUad. 

IkffttirtnwnUiI  Rfpiirtt  \1arMjtrirn»nt  ( Mftcrr 
(re  Due  W-A3M  Filed  )-  7  .a».  8  45  iml 
I  oooa  4ai 


■fc       a.  M   I         I  III   i   II      IM  .     ■■Ill     ■!       ^    II   M   ■      ■  li    II      11 


[)aln  Marth  Z.  1MW 

The  LV'partmenl  of  Ti^'asury  has 
submitted  the  following  public 
information  collection  requirement)*)  to 
OMU  fur  review  and  clearance  under 
the  Paperwork  Reduction  Act  nf  IWM). 
Pub   1.96-^11   Qtptesofthe 
iubmission(s)  may  be  obtainH<1  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Q)mm«nLs  regerdlng  this 
information  cnlle«:tion  should  Ix" 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Departm»'nt 
{'.\ifinr\ir\cti  Officer,  Departmt- nt  of  the 
Treasury,  Room  2224.  ISth  and 
Pennsylvania  Avi-nue  NW  .  Washington. 
IKJ  20220 

Intamal  Revenue  Sorvk^ 

OMU  Sumtwr  l.S45-(T7.V. 

t'orm  NumhtT  None 

Type  of  Rfvifw  Fjitension 

Title  Related  Cn>up  FJection  With 
Respect  to  Qualified  Investments  ui 
Foreign  Base  Company  Shipping 
Operations. 

[>eai:npCioa.  The  electum  des<:nl>ed  in 
the  attacJied  justificatuiri  converted  an 
annual  ele<:tiun  to  an  election  effective 
until  revoked   The  uimpiitutional 
infonnation  required  is  necessary  tu 
assure  that  the  U  S  sharwholder 
correi  tly  reports  any  shipping  inconie  uf 
Ita  controlled  foreign  corporaljoiis  whu  h 
IS  taKalile  to  that  shareholder 


Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents- 
1(» 

Estimated  Burden  Hours  Per 
Ri'sponse  2  hours. 

Frequency  of  Response  Nonrecurring 
annual  election. 

Fjlimated  Total  Reporting  Burden 
205  hours 

OMB  S umber  1545-0855. 

Form  Number  None. 

T\-pe  of  Review  Extension. 

Title.  Time  and  Manner  of  Making 
Quarterly  Payments  of  the  Railroad 
Unemployment  Repayment  Tax. 

Description  Section  3321  imposes  a 
tax  (railroad  unemployment  repayment 
tan)  on  every  rail  employer  with  respect 
to  rail  wages  paid  to  the  employees  of 
such  employer  and  on  every  employee 
representative  with  respect  to  rail  wages 
received  by  such  employee 
representative 

Respondents.  Individuals  or 
households,  businesses  or  other  for- 
profit 

Ejittmated  Number  of  Respond-znU: 
2.457 

Estimated  Burden  Hours  Per 
Response:  881  hours. 

Frequency  of  Response  Quarterly, 
Ajiiiually 

Fjtimated  Total  Reptjrting  Burden 
681  hours. 

CltKiranoe  Officer  Carrlck  Shear  (202) 
.S35-4297.  Internal  Revenue  Service, 
Room  5571,  lUl  Constitution  Avenue 
NW  ,  Washingtoa  DC  20224 

0\fB  Reviewer  Mllo  Sunderhauf 
(202)  38&-ee8a  Office  of  Management 
and  Budget.  Ro^)m  3001,  New  Executive 
Office  Building.  Washington.  DC  20603. 
Lota  IL  HoOmtd. 

l)fpkirt.wenli}l  fimports.  Manayemnnl  Offict'r 
jl-K  Doc  l»-iM7  Filed  )-7-a».  aiS  ami 


CuStOfTM  gfvte< 

ITD.  M-S41 

Cw>c#Hatton  "WNtt  Prcfuiflov'*  oi 
Corporate  Brokwr"*  Uc<n—  Mo.  6024; 

■UNU  rnnmrWnlOtmt,  inc> 


US.  Customs  Service. 
Department  of  the  Treasury. 
ACnosc  C>eneral  notice 


r  Notice  IS  hereby  given  that 
the  Secretary  of  the  Treasury  on 
December  22.  IMS,  pursuant  lo  S4;ction 
t>41,  Tanff  Act  of  1930.  as  amended  (19 
i:  SC   1641).  and  i  111.51(b)  and  111.74 
(if  the  Customs  Regulations,  as  amended 
(19  (.'.VU  111  51(b),  111  74).  cancelled 
with  prejudice  the  corporate  brokers 


license  No.  6042  issued  to  Maki 
International  Incorporated. 

Dated-  March  Z.  1968 
Vktar  G.  WaOTan. 

Director.  Office  of  Trade  Operations 
\YH  Doc  B»-M8e  Filed  3-7^88;  8;45  am) 
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Csnc^Astton  "Willi  Prvfudtov"  of 
IndMdual  BrelMr's  Uemnm  No.  4551; 
Waflor  Bruno  MaU 


U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

■UMMAirr.  Notice  is  hereby  given  that 
the  Secretary  to  the  Treasury  on 
December  22. 1968,  pursuant  to  section 
641.  Tariff  Act  of  1930.  as  amended  (19 
use.  1541).  and  | J  111.51(b)  and  111.74 
of  the  Customs  Regulations,  as  amended 
(19  CFR  111.51(b),  111.74).  cancelled 
with  prejudice  the  individual  broker's 
license  No.  4551  issued  to  Walter  Bruno 
Maki. 

Dated  March  L  1989. 
Victor  G.  Wa««a. 

Director.  Office  of  Trade  Operations. 
[Y\t  Doc.  89-6370  Filed  S-7-89-.  8:49  am) 
I  cooa 


VTTERAMS  AOyWOSTRATION 

Ct— f  Davtepmarrt  Cowwnm— ;  Opan 


The  Veterans  Administration  gives 
notice  under  Pub.  L  92-463  that  a 
meeting  of  the  Career  Development 
Committee,  authorized  by  38  U.S.C 
4101,  will  be  held  in  the  State  Room  of 
the  Governor's  Mouse  Holiday  Inn, 
Rhode  Island  Avenue  at  17th  Street  NW, 
Washingtoa  DC  Apnl  26  through  26. 
1960.  starting  a(  8  a.m.,  April  2a  The 
meeting  will  be  for  the  purpose  of 
scientific  review  of  applications  for 
appointment  lo  the  Career  Development 
Program  in  the  Veterans 
Administration.  The  committee  advises 
the  Director,  Medical  Research  Service, 
on  selection  and  appointment  of 
Associate  Investigators.  Research 
Associates.  Clinical  Investigators. 
Medical  Investigators,  and  Senior 
Medical  Investigators. 

The  meeting  will  be  open  to  the  public 
up  tn  the  seating  capacity  of  the  room 
from  B  am  to  8:30  am  on  Apnl  28,  1989, 
to  discuss  the  general  status  of  the 
program.  Because  of  the  limited  seating 
capacity  of  the  room,  those  who  plan  to 
attend  should  contact  Mr.  David  D. 


Thomas.  Executive  Secretary  ef  Ae 
Career  Development  CommiUee  1%51J). 
Veterans  Administration  Central  Office, 
Washington,  DC  XMXO  (2aa-23S-2317) 
prior  to  April  21. 1980.  The  meeting  will 
be  closed  &om  8:30  a.m.  to  5  p.m..  on 
April  2a.  •  ajD.  \m  &  pja.  oo  Apnl  27,  • 
a.m.  to  3  pj&.  ea  Apail  21^  km 

for  nwiiiiiM  tai  the Cnaer  Davctopntnt 
Program.  TU»i 
exi 

discamtan  nd  vviriMttMi  of  iie 
qoaMlcalioiM,  eompeteuue.  and 
potential  of  ftn  candidates,  disclosare  of 
which  wanfd  constiTute  a  dearly 
"""'BirantfT  invasion  of  personal 
privacy.  AccacdiBi^y.  doaun  at  this 
portion  of  the  BMslHig  is  peisMtted  by 
section  MM) otPlA^Lta  MOas 
amendsd  ia  Trwni— :s  wttk  aubascfion 
(c)(a|,SUAClBBk 

Minutes  of  fee  nwUiig  wd  roeten  ef 
the  committse  meiiiben  maj  be 
obtained  frtmi  David  D.  Tlimnas,  Cfdet 
Career  Developmaot  RogEsm.  Mecfical 
ReseartJi  Service  (ISlf),  Veterans 
AdministnMsa,  WaatiiagtaB.  DC  aoUM 
(phc 


DalBK  ^eeraary  flBl  19B9. 

By  direcbon  of  the  Administrator. 
Rosa  Maria  Fo 
CommmtH 
[FR  Doc  89-5264  Pded  flS-flP'-flB! «:«  on] 


SpocM  Msrthrrt  AdxIiOfY  Gw«  Opt 


1  De  V9i6PMI9  AfnDSHBVBlNfll  fln^9 

noUc*  aadar  Pub.  L  82-48}  dut  • 
mesti^  of  the  Syortsl  Msdkal  Advisory 
Croup  wtU  b«  baU  oa  MMcb  2S  and  M. 
1989.  The  ssssiM  Ml  Maeb  a  wiU  be 
held  at  tba  Capital  HDtiM  UaM,  Mtb 
""*  "^  ftmirta  MW   ^'MJiii^aai.  RT 
2003ii  sad  the  sasoioB  on  MMck  24  srill 
be  held  in  lb*  OBwr  Bmdley  Ca^emcc 
Room  (lab  floes)  at  lbs  V««atans 
Administration.  810  Vermont  Avcwc. 
NW..  Washington.  DC  20420. 

The  puipuse  of  tne  Opeiiaf  MetHcal 
Advisory  Group  {» to  advise  tbe 
AuHBnMcrsfor  sbiq  CHer  Meoicsl 
Director  relaffive  to  tbe  care  and 
treataaal  erf  di— Mud  veteraaa,  md 
other  mattan  paftUieiil  lo  dte  Veteram 
Administration  aad  A*  DSpaitaisii*  of 
Medicine  and  Surgery.  The  aisalna  aa 
March  23  (held  at  the  Capital  Hilton 


Hotel)  will  convene  at  8  p  m.  and  the 
session  on  March  24  will  convene  at  8 
a.m.  All  sessions  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
rooms.  Because  this  capacity  is  limited, 
it  will  be  necessary  for  those  wishing  to 
attaad  to  caotact  Loot  Pcrtal  Office  of 
the  Chief  Medical  Directac  Veterans 
AdmioiBtoattaa  (pkans  202/239-3nS) 
prior  to  Marcb  16,  IMB. 

Dated:  February  28. 1989. 

By  direcHoa  af  lbs  Actag  Adtadatetostar 
Roaa  Maria  FoalsaM, 
Committee  Management  Officer. 
[FR  Doc  89-5205  nisd  3-7-89: 6:45  ami 
saxsn  coot  saas-et-M 


Cooparattvt  StiNflM  E' 
Commtttaa;  Moating 

notice  under  Pub.  L  92-463  [Fedetal 
Advisory  Committee  Act]  as  amended 
by  section  SJc)  of  Pub.  E.  99-409  that  a 
meeting  of  the  Cooperative  Stadies 
Evaluation  Connnillee  wffl  be  held  at 
the  Royal  Sonesta  Hotel,  5  Cambridge 
Parksvvy.  Cambridge,  MA  OZICL  Apr9 
11  and  12, 1989.  Tbe  session  on  April  Tl 
is  scheduled  l»  bsgbi  a(  7:a»  a-n.  «id 
end  atep^a.  aind  the  seMieB  oa  Apitf  12 
is  schadidad  ta  hegka  at  7t3e  ajH,  and 
end  at  t3tp.m  Ibe  meeting  will  be  for 
the  purpose  of  reviewing  five  proposed 
new  dkucal  trialit  ena  ia  d'*^*i'*i^u  eae 
in  arthnHs,  eae  bialeriiobc  liver 
disease,  aae  ia  ^^ecteasloa,  oae  ia 
heart  diaeaaa.  aad  the  pwycaa  of  two 
ongoiag  rardinvaaculaf  cooperative 
studies.  The  CoBuaittoe  adviws  ti>e 
Director.  Medical  Research  Service, 
through  the  chief  of  the  Cooperative 
Studies  Progvam  on  die  relevance  and 
feasibility  of  the  studies,  fix  ade4ua(^ 
of  the  protocols,  and  the  scientific 
vahdity  and  propriety  of  fgrhnTfjil 
details,  inchiding  protecfion  of  human 
subjects. 

The  meeting  wffl  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
from  TaQ  to  I  a.B.,  en  Apr3 11,  m§  to 
discuss  fce  geawat  status  of  the 
proyaa^  T»  weare  odfeqaate 
accommodationa,  those  ate  pian  to 
attead  abaukl  oaaiact  Ok  Hag  Haaag. 
Coordinator,  Coopasativc  Stadiea 
Evaluation  Committee,  Veterans 
AdministraQon  Central  Office, 
Washingtoa.  DC  (202-23^2881).  [Rior  to 
April  e.iiMa 


Tke  meetiag  wifl  be  closed  freas  I  ajn. 
to  6  p.m.  on  April  11,  and  from  7:30  a.m. 
to  3:10  p.m.  on  April  12,  1989,  for 
consideration  of  specific  proposals  in 
accordance  with  provisions  set  forth  in 
section  10(d)  of  Pub.  L  92-463  (the 
Fedetal  Advisory  Comnittee  Act),  n 
amended  by  aectkai  5(c)  of  Pub.  L  94- 
409,  and  5  U.S.C.  ra2b(c}fB].  Dming  this 
portioii  of  the  meeting,  discnssrons  and 
rerommendations  will  deal  with 
qualifications  of  personnel  ry^nHnrting 
the  studies,  staCT  and  consultant 
critiqaea  of  researdi  protocols,  and 
similar  doctunents,  and  the  medical 
records  of  petfests  wiie  we  sfedy 
subjects.  Ae  diedesfe  of  wMch  wouM 
constitute  clearly  uuwajraiittd  invskwi 
of  persooal  pnva^. 

Dated:  February  27,  TCW. 
By  direction  of  tfie  Acting  Adminisfrator. 
Rosa  Maiia  Foantanex, 
Committee  Management  Officer. 
[FR  Doc  89-5286  Filed  3-7-88:  8:45  ami 


Advisory  CommMea  an 
Safety  alU 
Fadtttlas;  Meeting 

The  Veterans  Administration  gives 
notice  under  PubGc  Law  92-4B3  that  a 
meeting  of  the  Advisory  Committee  on 
Structural  Safety  of  Veterans 
Administration  facilities  will  be  held  in 
Room  442  of  the  Lafayette  Building.  811 
Vermont  Avenue,  NW.,  Washing  tun. 
DC  on  April  14, 1989,  at  10  a.m.  The 
committee  meaibers  wfl  wi^sw 
Veterans  Administration  coivli  HCtion 
standaeds  aad  critena  salata^  te  fire. 
earthquake  and  othsr  dbaster  i 
construction. 

Hie  BKetiag  wdl  be  opea  Id  Ih 
up  to  the  sealiaf  capacity  of  itt» 
Because  d  the  li»i^  aaaliag  capar  ily, 
it  will  be  necessary  for  Aose  wiping  to 
attend  to  contact  Mr.  Hkhasd  Di 
McConnelL  Director.  Structural 
Engineering  Senace.  Office  of  Facilities. 
Veterans  Admiaistratiaa  Ceairal  Of&cc 
(phone  202-233-2864)  orior  to  April  12. 
1989. 

Dated:  February  27. 1980. 
By  diractiaa  ml  die  Ailaiiiishatoc 
Rosa  Maria  F«alaa«, 
Ccmmittee  Management  Offtcer. 
[FR  Doc  89-5267  Fifed  3-7-89;  8:45  aa} 
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Sunshine  Act  Meetings 


TT*   McMon   o«   Ihc   FEDERAL   RCQISTER 
cxjntaina  noHcM  at   iiw>igi  pubHtTwd 
uKlar   ftm   "Oow«n«narK   m   ttw   SunaNn* 
Acf-    (Pub.    L    »4-409)    5    use.    562b<«K3| 


HAT10MA1  LAaOM  NB 

TWa  iMD  OATV:  10:00  am..  Thuraday. 

March  Z3.  1960. 

MJkca:  Board  Conferanc*  Room.  Sixth 

Floor,  1717  P«nnaylv«nla  Avenue  NW.. 

Waahingtoa  DC  2067tX 

VTATVK  Op«n  (o  public  oba«rvation. 

Rnlamaking— 29  CFR  Part  103 
(Coll«cttv»-6u^aijitn«  UaiU  In  th« 
Health  Car«  Industry) 
COWTACT  WHKM  POM  MOM 

■O0WUT10W.  |ohn  C  Tnieadale. 
Executive  Secretary,  National  Labor 
RelaHona  Board.  Washlngtcm.  DC  20670. 
Telephone:  (202)  Z&4--4M3a 

Daiwl  Wuhii^aa.  DC  March  1  1000. 

By  dlrvctloa  of  th«  Board. 
fate  C  TnMwlala. 

Sxmcutivm  Sacrotary  National  iMhor 
Relatlont  Board 

(FK  Doc  W-6804  Ptlad  !-»-«>:  tM  pm| 


MATWMAL  nUMVONTATIOM  tAMTT 


«MO  DATS:  8:30  a.m..  Toeaday. 
March  14. 1900. 

MACK  The  Board  Room.  Elffath  Floor. 
800  iadapandanoa  Avenue  8W.. 
Waahlagton.  DC  20694 
STATUS:  The  Bret  three  Itenu  art  open  to 
the  public.  The  laat  three  Itema  are 
cioaed  under  Rxeaptlon  10  of  the 
CoverooMMit  In  Svnithlnc  Act 

1  Hlshway  Accidaol  Raport.  CaUlaloti  of 
Levy  County  SchooUwa  uvd  AirdraoM  Tin 
Caotors.  hlc.  T>«ck.  Bronaoo.  Florida.  Aaguat 

L  Petltkn  for  RaoooaklaraUon.  Highway 
Aocldant  Raporl  and  Safety  9r«dy— MuKtpia 
Vahlcla  CoUlaloa  and  Fife.  8aam  tM.  North 
Carottna.  May  n.  19M.  and  Oaahworthlneaa 
of  Larfa  PoaUtandard  Schooibuaaa. 

S.  Raoowimandatioa  to  FAA.  Bagina 
Stopeaga  In  Fttal  in|ac4ed  PIpar  Modal 
AirpJanaa  Due  to  loa/Snow  Blockafa  of 
ladwatioa  Air  PUtara 

«.  Optntoo  and  Odar  Admlnialralur  v 
Hanaoo.  Docka<  SE-«Z71:  diapoaltiaa  of 
Admlnlatralar'a  appaaL 

i.  Op4aioa  and  Order  Admlnlstfalor  v 


Racooman.  Docket  SB-TI 17;  diapoaitloe  of  the 
Admlnlatratar't  appaal. 

e.  Opiakm  and  Order  Adminiatratar  v 
Funk.  Docket  SE-aosi.  dlapoaltlOD  of 
Admtnlatrator't  appaal 

P<M  MOM  »0Wa>AnOII  COHTACr. 
Bea  Hardeety.  (202)  3a2-«&2ft. 


f adorn/  Regtater  Liai»on  Offic&r 

[FK  Doc  W-5442  Piled  i-6-mk  9:Z\  am] 


AMOUtC 

A^ncy  Meetings 

Notice  la  hereby  given,  pursuant  to  the 
provisions  of  the  Covenuneiit  In  the 
Sunshine  Act  Pub.  L  »4-«0a.  that  the 
Securities  and  Bxchaxige  CoouBiaaion 
will  hold  the  foUowtng  meetings  during 
the  week  of  Umrch  IS.  1900. 

Open  meetings  will  be  held  on 
Tuesday.  March  14. 1900.  •(  lOA)  sjn.. 
followed  by  a  doeed  meeting,  and  on 
March  IS.  1909  at  9:30  a^n..  in  Room 
lC3a 

The  Commissioners.  Counsel  to  the 
Commissioner*,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  cioaed  meeting.  Certain 
staff  members  who  are  respooslbie  for 
the  calendared  matters  may  also  be 
present 

The  General  Counsel  of  the 
Commissioa  or  his  designee,  has 
certified  that  In  his  opinion,  one  or  more 
of  the  exemptions  set  forth  In  5  U3.C 
5&2b(c)(4).  (8).  (9MA)  and  (10)  and  17 
CFR  20a4a2(aK4).  (8).  (9KI)  tad  (10). 
permit  conalderatloc  of  the  scheduled 
matters  at  ■  doeed  meeting. 

Commieatooer  Fleischman.  as  duty 
officer,  voted  to  consider  the  itams  listed 
for  the  doeed  meetiag  la  doeed  session. 

The  subject  soatter  of  the  open 
meeting  scheduled  for  Tnaeday.  March 
14. 1900.  at  10:00  a.nu  will  be: 

1  Conaidaratlao  of  whether  io  approve 
propeaad  rala  rhangea  by  the 
niiladatphla  Stock  Sxckanga.  faic 
("PWx'V  Amartcaa  Stack  BxdMi^a.  Inc 
("AoMx").  and  tha  Chicago  Board 
Opttooa  Kxckanga.  inc  ("€806")  to 
aaUbliafe  tndax  parbcipatlaQa  trading 
ruiaa  and  lial  for  trading  indax 
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particlpatloaa  baaed  on  botk  aatatiliabed 
and  aawly  developed  breed  baaed  atock 
tndicea.  For  farther  informatlaii,  pleeae 
oootact  Ivan  D.  Oavta  at  (lOZ)  zn-tOtO. 

2.  Cooaidaaatlaa  of  wheChar  to  wididraw 
proposed  amanihwaata  to  rataa  194,  «3«. 
and  482  ■Bdar  the  Seoeritiea  Act  ef  IMS 
and  a  ataff  guldallM  to  Fom  N-tA.  The 
rule  amaodiMnls  would  bava  pafmiltad 
aaaoey  maiiat  aiutual  fooda  aaalgned  a 
rating  by  a  natiociaUy  raco^dsad 
atatistlcal  rating  organttatlon  (~NRSXCr) 
to  Inchida  that  rating  In  tonbatone  ada. 
pruapectuaaa.  and  "uaallUiig 
proapectuaea"  wtthoet  obtainiag  the 
NRSBCTa  oooaent  to  being  aamed  aa 
having  prepared  or  cartiBed  te  rating. 
Tba  staff  fuldehna  to  Fom  N-IA 
coooeraed  iiiai:lneers  of  ratings  in 
regiatTatlan  aUtaMaets.  For  further 
israrmatioa  pleaae  oontact  Bnieat  P. 
Frends  at  (XOZ)  273-2107 

The  subifct  matter  of  the  dosed 
meeting  scheduled  for  Tuesday,  March 
14. 190a  foUoiving  the  lOMi  ajn.  open 
meeting,  will  be: 

hwdtuHoo  of  ln|uncttva  actioBa. 
laatitutioD  of  adailniatrative  prooaadinga  of 

aa  anlorcaBant  natnra. 
Settlamenl  of  administrativa  prooeading  of  an 

anforcemeni  oatnre. 
Opinions. 

The  sub)ect  matter  of  the  open 
meeting  scheduled  for  Wednesday. 
March  IS,  190a  si  9-JO  ajit.  will  be: 

The  CommiaakM  ia  boating  a  roundtable  to 
diacsaa  propoaed  Rale  144A  and  kaauaa  to  the 
Secarltiea  Act  Relaaae  Na  8808.  Rule  144A, 
which  waa  pohliahad  for  oamnent  on 
October  28, 1088,  would  provida  a  aafe  harbor 
from  the  regiatratiae  te^alracnaats  of  the 
Secarltiea  Act  of  1833  for  reaala  of  aecuritJea 
to  laatltutioaal  toveators.  For  further 
informatiaa,  plaaaa  contact  Sara  Hanks  at 
(202)272-3248. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
Information  and  to  ascertain  what  If 
any.  matters  have  been  added,  deleted 
or  poetponed.  please  contact  Pat 
Daughoty  at  (202)  272-220a 


Secretory. 
March  3,1 
[FR  Doc  8»-U10  FUed  9-6-80:  XU  pmj 


Wednesday 
March  8,  1989 


Part  II 

Enforcement  of  Nondiscrimination  on 
the  Basis  of  Handicap  in  Federally 
Assisted  Programs;  Notice  of 
Proposed  Rulemalcing 


Department  of  Agriculture 

Depwtment  of  Education 

Department  of  Energy 

Department  of  Health  and  Human  Services 

Department  of  State 

ACTION 

Environmental  Protection  Agency 

International  Development  Cooperation  Agency 
Agency  for  Intemationai  Development 

National  Aeronautics  and  Space  Administration 

National  Foundation  on  the  Arts  and  the  Humanities 
National  Endowment  for  the  Arts 
National  Endowment  for  the  Humanities 

National  Science  Foundation 

Nuclear  Regulatory  Commission 

Sman  Business  Administration 

Veterans'  Administration 
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DCPARTIiENT  Of  AORICULTURE 
7  cm  PAirr  i  sa 

NUCLEAR  REGULATORY 
COMMISSION 

10  cm  PAirr  4 
DEPARTMENT  Of  ENERGY 

1 0  cm  PAjrr  1 040 

SMALL  BUSINESS  AOMtNISTRATKX 
IS  cm  PAirr  lu 

NATIONAL  AERONAUTICS  AND 
SPACE  AOMiNISTIUTK>N 

14  cm  PAin  it«i 

DEPARTMENT  Of  STATE 
tt  cra^Ajrr  i4a 

INTERNATXMUL  DEVELOPMENT 
COOPERATK3N  AGENCY 

Agency  fof  Intematlooei  Devetopment 

11  cm  PAjrr  tir 

DCPARTMEWT  Of  EDUCATION 
M  cm  rtmr  %o* 

VETERANS  AOMINISTT(ATK)N 
M  cm  PAirr  i  • 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  C^H  PAMT  7 

OEPARTMCMT  Of  HEALTH  AMD 
HUMAN  SERVICES 

41  cm  PAirr  m 

NATIONAL  SCIENCE  FOUW)ATX)N 
4«  c^n  Pun  MM 

NATKMiAL  FOUNDATION  ON  T>1E 
ARTS  AND  THE  HUMANmCS 

National  Endowment  for  the  Arte 
4t  cm  ^Airr  ii»i 

Natlonai  Endowment  for  the 
HumanWee 

4f  cm  Purr  1 1 7o 

ACnON 

4*  cm^Airr  iisi 

Enforcement  of  Nondiacrlmlnatton  on 
ttM  Beeta  of  Handicap  In  Federally 
Aaaiated  Programa 

AOCMCIIS:  ACrnON.  Departrnpnts  of 
Axnciilture,  FAiucation.  E-liierjjy   Health 
and  Human  Service*,  and  Slate, 


Enviroiunentai  Protection  Ajijenty. 
International  Drvelopment  Cooperation 
Agency.  National  Aeronautics  and 
Space  Administration.  National 
Foundation  on  the  Arts  and  the 
Humanities,  National  Endowment  for 
the  Arts  and  National  Endowment  for 
the  Flumanities.  National  Science 
Foundation.  Nuclear  Regulatory 
Commission.  Small  Business 
Administration.  Veterans 
Administration 
ACTKMC  Notice  of  proposed  rulemaking. 


r.  This  proposed  regulattoe 
would  amend  the  regulations  issued  by 
the  agencies  listed  above  for 
enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amaDded. 
in  federally  assisted  programs  or 
activities  to  Include  a  cross-ielasauca  to 
the  Uniform  Federal  Accesaibility 
Staxulards  (UFAS).  Because  some 
facilities  subject  to  new  constructlan  or 
alteration  requtraments  under  lection 
f>04  are  also  subject  to  the  Archltectnral 
Bamers  Act.  govemmentwide  relarence 
to  UFAS  will  diminish  the  possibility 
that  reapients  of  Federal  financial 
asetstance  would  face  conflicting 
enforcement  standards  In  additioe. 
reference  to  UFAS  by  all  Federal 
fundinn  a||encie*  will  reduce  potential 
conflicts  whan  a  building  is  subject  to 
the  section  304  regulations  of  tnore  than 
one  Federal  agrnry 
OATE  Comments  must  be  received  by 

Maya.  igea. 

annwiim  See  individual  agencies 
below 

Copies  of  this  notice  are  available  oo 
tape  for  penona  with  impaired  viaion. 
They  may  be  obtained  from  the 
Coordination  and  Review  Sectioa.  Qvil 
Rights  Divteion.  Department  of  juatica. 
Washmgtoa  DC  20530:  (202)  724-0222 
(voice)  or  724-7678  (TDD) 
pcm  p\mT*m»  mPOtmAJvom  cotmct: 
See  individual  agencies  below 
•umLUMirrAJrr  wyownATtosc  Section 
504  of  the  Rehabilitation  Act  of  1873,  as 
amended  (29  U  S  C.  794).  provides  in 
part  that 

No  uliwrwiM  qoahfipd  indtvujual  wttk 
handicap*  tc  the  United  States  '   '   '  sbalL 
•otely  by  raason  of  hi*  handicap,  be  excluded 
frofs  tke  partujpation  in.  b«  denied  the 
benefits  of.  or  be  lubiected  to  discnssimttiun 
under  any  pro-am  or  activity  receiving 
Federal  nnancial  atintance  "   '   ' 

The  above  listed  agencies'  existing 
section  504  regulations  for  federally 
assisted  programs  or  activities  re<)uire 
that  new  construction  be  designed  and 
built  to  be  accessible  and  that 
alterations  of  facilities  be  made  in  an 
accessible  manner  Except  as  otherwise 
noted  in  the  additional  supplementary 


information,  the  regulations  state  that 
new  construction  or  alteration 
accomplished  in  accordance  with  the 
"American  National  Standard 
Speafications  for  Making  Buildings  and 
Facilities  Accessible  to.  and  Usable  by. 
the  Physically  Handicapped  "  published 
by  the  Amencan  National  Standards 
Inatltute.  Inc.  (ANSI  An7.1-19ei  (R19711 
(ANSI))  meets  the  requirements  of 
•action  504.  Three  agencies  (the 
Depertment  of  Agnculture.  the 
Environmental  Protection  Agency,  and 
the  Small  Business  Administration) 
reference  the  1980  edition,  ANSI  A117  1- 
IMX  The  proposed  revision  set  forth  in 
this  document  will  reference  UFAS  in 
place  of  tiw  current  standard 

Or  August  7.  1964.  UFAS  was  issued 
by  the  four  agencies  establishing 
standards  under  the  Architectural 
Banters  Act  (49  FR  31528  (see 
diacassion  infro]).  The  Department  of 
luitice  (DO)),  as  the  agency  responsible 
under  Executive  Order  12250  for 
ooofdinatlng  the  enforcement  of  section 
504.  has  recommended  that  agencies 
amend  their  section  504  regulations  for 
faderally  assisted  programs  or  activities 
to  aatablish  that,  with  respect  to  new 
conatruction  and  alterations,  compliance 
with  UFAS  shall  be  deemed  to  be 
compliance  with  section  504.  Because 
some  facilities  sub)ect  to  new 
construction  or  alteration  requirements 
under  section  504  are  also  subject  to  the 
Architectural  Bamers  Act. 
goveramentwide  reference  to  UFAS  will 
diminish  the  possibility  that  recipients 
of  Federal  financial  assistance  would 
face  conflicting  enforcement  standards. 
In  addition,  reference  to  UFAS  by  all 
Federal  funding  agencies  will  reduce 
potential  conflicts  when  a  building  is 
■ub)ect  to  the  section  504  regulations  of 
more  than  one  Federal  agency. 

Background  of  Accessibility  Standards 

The  Architectural  Bamers  Act  of  1968. 
42  use,  4151-4157.  requires  certain 
Federal  and  federally  funded  buildings 
to  be  designed,  constructed,  and  altered 
in  accordance  with  accessibility 
standards.  It  also  designates  four 
agenciea  (the  General  Services 
Administration,  the  Departments  of 
Defense,  and  Housing  and  Urban 
Development,  and  the  U.S.  Postal 
Service)  to  prescribe  the  accessibility 
standards.  Section  502  of  the 
Rehabilitation  Act  of  1973  established 
the  Architectural  and  Transportation 
Bamers  Compliance  Board  (ATBCB)  In 
1978  the  Rehabilitation  Act  was 
amended  to  require  the  ATBCB.  inter 
alia,  to  iaaue  minimum  guidelines  and 
requirements  for  the  standards  to  be 
issued  by  the  four  standard  setting 


agencies.  The  minimum  guidelines  were 
published  on  August  4. 1982  (47  FR 
33862),  and  are  codified  at  36  CFR  Pail 
1190.' 

On  August  7. 1984.  the  four  standard- 
setting  agencies  issued  UFAS  as  an 
effort  to  minimize  the  differences  among 
their  Barriers  Act  standards,  and  among 
those  standards  and  accessibility 
standards  used  by  the  private  sector. 
The  General  Services  Administration 
(GSA)  and  Department  of  Housing  and 
Urban  Development  (HUD)  have 
incorporated  UFAS  into  their  Barriers 
Act  regulations  [see  41  CFR  Subpart 
101-19.6  (GSA)  and  24  CFR  Part  40 
(HUD)).  Ill  order  to  ensure  uniformity, 
UFAS  was  designed  to  be  consistent 
with  the  scoping  and  technical 
provisions  of  the  ATBCB's  minimum 
guidelines  and  requirements,  as  well  as 
with  the  technical  provisions  of  ANSI 
A117.1-1980.  ANSI  is  a  private,  national 
organization  that  publishes 
recommended  standards  on  a  wide 
variety  of  subjects.  The  original  ANSI 
A117.1  was  adopted  in  1961  and 
reaffirmed  in  1971.  The  current  edition, 
issued  in  1986.  is  ANSI  A117.1-1986.  The 
1961. 1980,  and  1986  ANSI  standards  are 
frequently  used  in  private  practice  and 
by  State  and  local  govenmients. 

This  proposed  amendment  would 
amend  the  agencies'  section  504 
regulations  to  refer  to  UFAS. 

The  agencies  have  determined  that 
they  will  not  require  the  use  of  UFAS.  or 
any  other  standard,  as  the  sole  means 
by  which  recipients  can  achieve 
compliance  with  the  requirement  that 
new  construction  and  alteratioiis  be 
accessible.  To  do  so  would 
unnecessarily  restrict  recipients'  ability 
to  design  for  particular  circumstances. 
In  addition,  it  might  create  conflicts  with 
State  or  local  accessibility  requirements 
that  may  also  apply  to  recipients' 
buildings  and  that  are  intended  to 
achieve  ready  access  and  use.  It  is 
expected  that  in  some  instances 
recipients  will  be  able  to  satisfy  the 
section  504  new  construction  and 
alteration  requirements  by  following 
applicable  State  or  local  codes,  and  vice 
versa. 

Effect  of  Amendment 

Except  as  otherwise  noted  in  the 
additional  supplementary  information 
for  individual  agencies,  the  agencies' 
current  section  504  rules  require  that 


'  The  ATBCB  Office  of  Technical  Service*  i« 
available  to  provide  technical  aatistance  to 
recipienu  upon  requeit  relating  to  the  elimination  of 
architectural  barriers.  It*  addreaa  is:  U.S.  ATBCE 
Office  of  Technical  Services,  1111 18th  Street.  NW.. 
Suite  SOa  Washington.  DC  2O0a».  The  telephone 
number  it  (202)  C5?-7834  (voice/TDD).  This  is  not  a 
toll  free  number. 


new  facilities  be  designed  and 
constructed  to  be  readily  accessible  to 
and  usable  by  persons  with  handicaps 
and  that  alterations  be  accessible  to  the 
maximum  extent  feasible.  The 
amendment  would  not  affect  the  current 
requirement  but  would  merely  provide 
that  compliance  with  UFAS  with  respect 
to  buildiiigs  (as  opposed  to  "faciUties."  a 
broader  term  that  encompasses 
buildings  as  well  as  other  types  of 
property)  shall  be  deemed  compliance 
with  these  requirements  with  respect  to 
those  buildings.  Thus,  for  example,  an 
alteration  is  accessible  "to  the  maximimi 
extent  feasible"  if  it  is  done  in 
accordance  with  UFAS.  It  phould  be 
noted  that  UFAS  contains  special 
requirements  for  alterations  where 
meeting  the  general  standards  would  be 
impracticable  or  infeasible  (see,  e.g.. 
UFAS  sections  4.1.6(l)(b),  4.1.6(3). 
4.1.6(4).  and  4.1.7). 

The  amendment  also  includes 
language  providing  that  departures  from 
particular  UFAS  technical  and  scoping 
requirements  are  permitted  so  long  as 
the  alteinative  methods  used  will 
provide  substantially  equivalent  or 
greater  access  to  and  utilization  of  the 
building.  Allowiiig  these  departures 
from  UFAS  will  provide  recipients  with 
necessary  flexibility  to  design  for 
special  circumstances  and  will  facilitate 
the  application  of  new  technologies  that 
are  not  specified  in  UFAS.  As  explained 
under  "Background  of  Accessibihty 
Standards,"  the  agencies  anticipate  that 
compliance  with  some  provisions  of 
applicable  State  and  local  accessibility 
requirements  will  provide  "substantially 
equivalent"  access.  In  some 
circumstances,  recipients  may  choose  to 
use  methods  specified  in  model  building 
codes  or  other  State  or  local  codes  that 
are  not  necessarily  applicable  to  their 
buildings  but  that  achieve  substantially 
equivalent  access. 

The  amendment  requires  that  the 
alternative  methods  provide 
"substantially"  equivalent  or  greater 
access,  in  order  to  clarify  that  the 
alternative  access  need  not  be  precisely 
equivalent  to  that  afforded  by  UFAS. 
Application  of  the  "substantially 
equivalent  access"  language  wiU  depend 
on  the  nature,  location,  and  intended  use 
of  a  particular  building.  Generally, 
alternative  methods  will  satisfy  the 
requirement  if  in  material  respects  the 
access  is  substantially  equivalent  to  that 
which  would  be  provided  by  UFAS  in 
such  respects  as  safety,  convenience, 
and  independence  of  movement.  For 
example,  it  would  be  permissible  to 
depart  from  the  technical  requirement  of 
UFAS  section  4.10.9  that  the  inside 
dimensions  of  an  elevator  car  be  at  least 


68  inches  or  80  inches  (depending  on  the 
location  of  the  door)  on  the  door  opemng 
side,  by  54  inches,  if  the  clear  floor  area 
and  the  configuration  of  the  car  permits 
wheelchair  users  to  enter  the  car.  make 
a  360*  turn,  maneuver  within  reach  of 
controls,  and  exit  from  the  car.  This 
departure  is  permissible  because  it 
results  in  access  that  is  safe,  convenient, 
and  independent,  and  therefore 
substantially  equivalent  to  that  provided 
by  UFAS. 

With  respect  to  UFAS  scoping 
requirements,  it  would  be  permissible  in 
some  circumstances  to  depart  from  the 
UFAS  new  construction  requirement  of 
one  accessible  principal  entrance  at 
each  grade  floor  level  of  a  building  (see 
UFAS  section  4.1.2(8)),  if  safe, 
convenient  and  independent  access  is 
provided  to  each  level  of  the  new 
facility  by  a  wheelchair  user  from  an 
accessible  principal  entrance.  This 
departure  would  not  be  permissible  if  it 
required  an  individual  with  handicaps  to 
travel  an  extremely  long  distance  to 
reach  the  spaces  served  by  the 
inaccessible  entrances  or  otherwise 
provided  access  that  was  substantially 
less  convenient  than  that  which  would 
be  provided  by  UFAS. 

It  would  not  be  permissible  for  a 
recipient  to  depart  from  UFAS' 
requirement  that  in  new  construction  of 
a  long-term  care  fadUty.  at  least  50%  of 
all  patient  bedrooms  be  accessible  (see 
UFAS  section  4.1.4(9)(b)).  by  using  large 
accessible  wards  that  make  it  possible 
for  50%  of  all  beds  in  the  facility  to  be 
accessible  to  individuals  with 
handicaps.  The  result  is  that  the 
population  of  individuals  with 
handicaps  in  the  fadhty  wiU  be 
concentrated  in  large  wards,  while  able- 
bodied  persons  will  be  concentrated  in 
smaller,  more  private  rooms.  Because 
convenience  for  persons  with  handicaps 
is  therefore  compromised  to  such  a  great 
extent  the  degree  of  accessibility 
provided  to  persons  with  handicaps  is 
not  substantially  equivalent  to  that 
intended  to  be  afforded  by  UFAS. 

It  should  be  noted  that  the 
amendment  does  not  require  that 
existing  buildings  leased  by  redpients 
meet  the  standards  for  new  construction 
and  alterations.  Rather,  it  continues  the 
current  Federal  practice  under  section 
504  of  treating  newly  leased  buildings  as 
subject  to  the  program  accessibihty 
standard  for  existing  facilibes. 

Buildings  under  design  on  the 
effective  date  of  this  amendment  will  be 
governed  by  the  amendment  if  the  dale 
that  bids  were  invited  falls  after  the 
effective  date.  This  interpretation  is 
consistent  with  GSA's  Architectural 
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Barriert  Act  n>guiatioB  Incorporating 
UFAa  m\  4\  CfR  Subpart  101-19  8 

The  propot«d  revlMon  indudat 
language  modifytog  the  eflect  of  UPAS 
section  4.1.6(1  Kg],  which  provides  an 
exception  to  UFAS  4.1.6,  Accfsmble 
bui/dtnga.  Alterations.  Section  4  1.6(l)(g] 
of  UFAS  itate^  that  "mechanical  rooms 
and  other  spaces  which  normally  are  not 
frequented  by  the  pubhc  or  employees 
of  the  building  or  facility  or  which  by 
nature  of  their  use  are  nol  required  by 
the  Art;hilBClur«l  Barriers  Act  to  be 
uccessiljie  are  excepted  from  the 
requirements  of  4  1  8."*  Particularly  after 
the  devekipment  of  specific  LfFAS 
pmvtsions  for  housing  alterations  and 
rtddittoni.  IfFAS  section  4  1  8(l)(g)  could 
be  read  to  exempt  alterations  to 
privately  owned  reetdenttal  housing. 
wMch  la  not  covered  by  the 
Aichitecttrral  Barriers  Act  unless  leased 
by  the  Federal  Government  for 
iubsidtred  housing  programs  This 
exception,  however,  is  not  appropriate 
onder  section  MH.  which  protects 
benefkrianen  of  bousing  provided  ds  part 
of  a  federally  assisted  program 
Conaequentfy  Ihe  propoaed  amendment 
ppovtdee  that,  for  purpoaea  of  this 
section,  section  4  1  8(1  Hgl  of  UFAS  shall 
be  interprpied  to  exempt  from  the 
requireracTiU  at  UFAS  ooly  mechanical 
rooms  and  other  spaces  that,  because  of 
their  intended  uoe,  wtfl  not  require 
Hcceasihility  lu  the  puMic  or 
bencficianea.  or  resuit  in  the 
employment  or  residence  therem  of 
persona  with  handicaps. 

The  proposed  revision  also  provides 
that  whethar  iw  not  the  recipient  opts  to 
follow  UFAS  in  satisfaction  of  the  ready 
access  reqiurvnent.  the  recipient  la  not 
required  to  make  building  alterations 
that  have  Littie  likelihood  of  being 
nccompliahed  without  removing  or 
allenng  a  load-beartng  structural 
member  This  proviaton  does  not  relieve 
recipients  of  their  obligation  under  the 
current  regulation  to  enaure  program 
H(«essibility 

S«*veral  aKencies'  section  V)4 
rKKuidtmna  for  federally  assisted 
progranis  Hre  omlained  ui  parts  entitled 
"Nondiscnmuiation  on  the  basis  of 
handicap  in  programa  and  activities 
receivuog  or  Iwnefitmg  from  Federal 
financial  asaistaru:e."  This  document 
deletes  the  phrase  "or  benefiting  from 
from  thoae  titles.  The  phrase  la  being 
deleted  pisrsuant  to  Departnienl  of 
Tmnspt)r(atjun  v  Paralyztxl  tften.....  of 
Amt-ncu.  47^  LI  S.  597  (1986).  which  held 
that  air  transportation  services  pnivided 
by  airlines  were  not  part  ot  the  covered 
program  or  activity  because  the  airlines 
wpre  not  the  intended  rvapient  of  the 
Federal  rinancial  assistance  to  airports. 


even  if  the  airlines  benefited  from  that 
assiataaca.  The  recent  paasage  of  the 
Civil  RighU  Restoration  Act  of  1967. 
Pub  L  100-259.  do4M  not  overrule  or 
alter  this  readt.  S.  Rep.  No.  84.  100th 
Cong..  1st  Seas.  29  (1987). 

This  document  kas  been  reviewed  by 
DO|  It  is  an  adaptation  of  a  prototype 
prepared  by  DOj  under  Executive  Order 
12250  of  November  2. 1980.  The  ATBCB 
has  been  consulted  in  the  development 
of  this  document  in  accordance  with  28 
CFR  41  7 

The  proposed  common  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17,  1981  As 
required  by  the  Regulatory  Flexibility 
Act,  it  w  hereby  certified  that  this 
proposed  rule  will  not  have  a  significant 
impact  on  small  business  entities. 

AdoptloQ  of  the  Coaunoo  Rule 

The  adoption  of  the  common  rule  by 
the  agenaes  in  this  document  appears 
below. 

DCPAfrmENT  OF  AQRICULTURE 

rCFRPvtISb 

AOOrasan:  Comments  should  be  sent 
to  The  Associate  Director.  Equal 
Opportunity,  Office  of  Advocacy  and 
Knterprt»e,  US  Department  of 
Agriculture.  Washington.  DC  20250 

Comments  received  will  be  available 
for  public  inspection  in  the  Office  of 
Advocacy  and  Enterpnse.  Equal 
Opportunity,  Room  1228.  South  BIdg  . 
14th  and  Independence  Ave..  SW  . 
Washington.  DC  20250  from  830  a  m  to 
MW  p  m  Monday  through  Friday  except 
U'gal  hobdays 

pom  wxjimmm  imtohmatkni  cosrrACT: 

lames  A.  Westbrooks.  Special  Assistant. 
F.qudl  Opportunity.  Office  of  Advocacy 
and  Enterpnse,  US.  Department  of 
Agnculture.  Washin«ton.  DC  20250. 
121)2)  447-5681.  TTY  3*2-1130 


AOOmOMAL  aUPM^MBNTAJIY 
iNrosMtATiosc  This  notice  also  revises 
the  definition  of  "historic  properties"  in 
I  15h.3(q)  in  order  to  conform  it  to  UFAS 
section  4  1.7(l)|a)  Historic  properties 
under  the  current  definitum  are  limited 
to  those  luted  or  eligible  for  listing  in 
the  National  Register  of  flistonc  Places. 
The  special  histonc  preservation  section 
of  I'FAS  applies  additionally  lu 
buildings  and  faalities  designated  as 
histonc  under  State  and  local  law. 

Ust  of  SulHacti  hi  7  CFK  Pari  15b 

Blind.  Buildings,  Civil  rights. 
Kmployment.  Equal  employment 
opportunity.  Grant  programs. 
Handicapped.  Histonc  preservation. 
Ijjan  programs. 


For  the  reasons  sUted  in  the 
preamble,  Part  15b  of  title  7  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  ISb-MONOtSCmMNATION  ON 
THE  BASIS  OF  HANDICAP  IN 
PROGRAMS  AND  ACTTVmES 
RECEIVMQ  FEDERAL  HNANCIAL 
ASSISTANCE 

1.  The  title  for  Part  15b  is  revised  to 
read  as  set  forth  above. 

2  The  authority  atation  for  Part  15b  is 
revised  to  read  as  follows: 

Authority:  2S  U.S.C  794. 

2.  In  I  15bJ.  "Definitions."  paragraph 
(q)  it  revised  to  read  as  follows: 

f  15tU    DelMtlona. 

•  •  •  •  * 

(q)  For  purposes  of  §  15b. 18(d), 
"Histonc  properties"  means  those 
buildings  or  facilities  that  are  eligible  for 
listing  in  the  National  Register  of 
Historic  Places,  or  such  properties 
designated  as  historic  under  a  statute  of 
the  appropnate  State  or  local 
government  body 


Sl5t).i9    lAmendedl 

4  In  I  15b  19,  "New  construction." 
paragraph  (c)  is  revised  to  read  as  set 
forth  at  the  end  of  this  document. 
VVilBam  C  Payne,  fr.. 
Deputy  Associate  Director 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  4 

AOOnCMn:  Comments  should  be  sent 
to  Secretary,  US  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Docketing  »  Service  Branch. 
Comments  received  will  be  available  for 
public  inspection  at  The  NRC  Public 
Document  Room.  1717  H  Street,  NW., 
Washington.  DC  20555  from  7:30  a.m.  to 
4  15  p.m.  Monday  through  Friday  except 
legal  holidays 

FOM  RJirrHfM  INfOMMATIOM  CONTACT: 

Mr  Edward  E.  Tucker.  Manager.  Civil 
Rights  Program.  Office  of  Small  and 
Disadvantaged  Business  Utilization/ 
Civil  Rights.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC 
20555.Telephone:  (301)  492-7997  (voice) 
or  (800)  638-8282  (TDD) 

List  of  Sub^acts  ia  IS  CFR  Part  4 

Administrative  practice  and 
procedure.  Blind.  Buildings.  Civil  nghts. 
Employment.  Equal  employment 
opportunity  Federal  aid  programs. 


Grant  prq^ains.  Handicapped,  Loan 
prograais.  Reporting  and  recordkeeping 
requirements,  Sex  dischmination. 

For  the  reasons  stated  in  the 
preamble.  Part  4  of  title  10  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  4-4IONDISCRiMINATION  IN 
FEDERALLY  ASSISTED  OOMMISSIOW 
PROGRAMS 

1.  The  authority  citation  for  Part  4  is 
revised  to  read  aa  follows: 

AUTHORITV;  Sec  Ifil.  6B  Stat  94ft.  as 
amended  (42  U.S.C.  2201):  sec  274.  73  StaL 
688.  as  amended  (42  U.S.C.  2021);  sec.  201,  88 
Stat.  1242,  as  amended  f42  U.S.C  S841):  sec. 
207,  Pub.  L  95-604.  92  Slat  3033. 

Subpart  A  also  issued  under  sees.  602-605. 
Pub  L.  88-352.  78  Stat.  25Z  253  (42  U.S.C 
2O0Od-l-aMOd-4):  sec.  401,  88  Stat.  1254  (42 
use.  5891).  Subpart  B  alsoissoed  onder  sec. 
504,  Pub.  L  93-112.  87  Stat.  394  (29  US.C. 
706);  sec.  119.  Pub.  L  95-802,  92  Stat  2984  (29 
use.  794);  sec.  122,  Pub.  L  95-602,  92  Stat 
2984  (29  U.S.C.  706(6)).  Subpnl  C  also  issued 
under  Title  III  of  Pub.  L  94-135,  89  Stat.  728, 
as  amended  (42  U.S.C.  6101).  Subpart  E  also 
issued  under  29  U.S.C.  794. 

H.-m    lAmandad] 

2.  In  S  4.12B,  "New  construction." 
paragraph  (a)  is  amended  by  adding  the 
heading  "Design,  construction,  and 
akeration. "  to  the  beginning  of  the 
paragra^. 

3.  Section  4.128  is  further  amended  by 
revnsiag  paragraph  (b)  to  read  as  set 
forth  at  the  end  of  this  document 
Victor  StaUa  |r. 

Executive  Director  for  Operations. 


DEPARTMENT  OF  ENERGY 
10  CFR  Part  U)40 


AOOanses:  Comments  should  be  sent 
to:  Marion  A.  Bowden.  1000 
Independence  Avenue,  SW.,  Rm.  4B-112, 
Washington,  DC  20585. 

Comments  received  will  be  available 
for  pubhc  inspection  at  1000 
Indepentfence  Avenue,  SW.,  Rm.  4B-112, 
Washington,  DC  20585  from  8  a.m.  to  5 
p.m.  Monday  through  Friday  except 
legal  holidays. 

Fon  FuirmER  mfommation  contact. 
Marion  A.  Bowden.  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
(202)  586-2218  (voice)  or  252-9777 
(TDD). 

Ust  of  Subjects  in  1«  CFR  Part  lOW 

Aged.  Blind,  Buildings,  Civil  rights, 
Emptejmient,  Equal  employment 
opportunity.  Grant  programs, 
Haadicapped,  Loan  programs.  Sex 
discrimination. 


For  the  reasons  stated  in  the 
preamble.  Part  1040  of  title  10  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  aawnded  as  ioUows: 

PART  1040— NONDISCRIMINATION  IN 
FEDERALLY-ASSISTED  PROGRAMS 

1.  The  autbority  ciUtion  for  Part  1040 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C  1881-1988;  29  U  S.C 
794.  784a..  7a4b..  42  U.S.C.  2aQ0d  to  2000d-4. 
3801-3831,  5891,  8101-6107,  8870.  7101  et  seq 

$1040.73    [Amendad] 

2.  In  i  104a73,  "New  construction." 
pBragTfifih  (c)  is  revised  to  read  as  set 
forth  at  the  end  of  this  docmnent 

July  1,  MBS. 
Maxion  A.  ftowoen. 

Director.  Cfffice  of  Equal  Opportunity 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  113 


:  Comments  should  be  sem 
to:  I.  Arnold  Feldman,  t^ief.  Office  of 
Civil  Rights  Compliance,  1441  L  Street 
NW.,  Snite  SOI,  Washington.  DC  20416 
Commenis  received  will  be  available 
for  public  inspection  at  1441  L  Street 
NW.,  Suite  591,  Washington,  DC,  from 
8:30  a.m.  to  5  p.m.  Monday  through 
Friday  except  legal  holidays 

FOR  flWTHEII  INFORMATION  CONTACT: 

J.  Arnold  Feldman,  Chief.  Office  of  Civ  ri 
Rights  Compliance.  Small  Busine»!i 
Administration.  1441  L  Street  NV...  Suiie 
501,  Washington,  DC  20416,  (202)  6.S.V 
6054  (Voice),  (202)  653-6579  (TDD) 
These  are  not  toll-free  numbers 


ADDmONAL  SUPMCMENTARY 
information:  The  Small  Bii8ine!»» 
Administration  currently  requires 
compliance  with  a  particular  standarcl 
(the  1980  edition  of  the  ANSI).  Under 
this  amendment  compliance  with  » 
particuiar  standard  is  no  longer 
mandated.  Rather,  recipients  are 
eacouraged  to  follow  UFAS  for  ne«% 
construction  and  alterations  subiert  u, 
the  regulation 

List  of  Subjects  in  13  CFR  Part  1 13 

Blind,  Buildings,  Civil  rights 
Discrimination  based  on  race  Co><>' 
Rehgion.  Sex,  Marital  status.  Age 
Handicap  or  national  origin. 
Employment.  Equal  employment 
opportunity,  Grant  programa 
Handicapped,  Loan  programs 

For  the  reasons  stated  in  the 
preamoiK,  Part  113  of  title  13  of  ibe  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 


PART  1 13— NONOISCfMMIIMTION  IN 
FINANCIAL  ASSISTANCE  PROGRAMS 
OF  SBA— EFFECTUATION  OF 
POUCtES  OF  FEDERAL  GOVERNMENT 
AND  SBA  AfNMMSTRATOR 

1.  The  authority  citation  for  Part  113  is 
revised  to  read  as  foDows: 

AodMritT:  Sees.  S.  996.  72  Stat  38&  AM  as 
amended;  IS  U.S.C  8S3.  «M.  887.  1691:  20 
use  lS81-S8n:  29  U.S.C  794. 


5113J-3    ( 


1.  In  113.3-3,  "Structural 
accommodations  for  handicepoed 
clients,"  paragraph  (a)  is  amended  by 
adding  the  heading  "Existing  faalrties" 
at  the  begiiming  of  the  paragraph 

2.  Section  113.3-3  is  further  amended 
by  adding  the  beading  "Design, 
construction,  and  alteration. "  at  the 
beginning  of  paragraph  (b)  and  by 
adding  a  new  sentence  after  the  headirig 
to  read  as  follows.  "New  facihties  shall 
be  designed  and  oonstriKrted  to  be 
readily  accesnble  to  and  usable  by 
persons  with  handicaps." 

3  Section  113.3-3  is  farther  amended 
by  revising  paragraph  (c)  to  read  as  set 
forth  at  the  end  of  this  document 
lames  Abdnor, 
^lififiiusLrotor 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1251 

ADDRESS:  Ms.  Lynda  Sampsoa 
Handicapped  and  Aged  EmplovTnent 
Program  Manager,  National  Aeronautics 
and  Space  Administration.  Room  6111. 
Code  UI,  400  Maryland  Avenue  SW.. 
Washington.  DC  20546. 

Comments  received  wJll  be  dvaiiable 
lor  public  inspection  at  the  above 
address  from  10:00  a.m.  to  3.-00  p.m 
Monday  through  Friday,  excepi  legal 
holidays 


FON  FURTHER  HVORMATION  < 

Ms  Lynda  Sampson.  <202|  4&3-n77 
I V  oice)  or  (202)  426-1436  fTDD| 

List  of  Sufa^acts  in  14  CFK  Part  12S1 

Blind,  Buildings.  Civil  nghts. 
Employment  Equal  employment 
opportunity.  Grant  programs. 
Handicapped,  Loan  programs. 

For  the  reasons  stated  m  the 
preamble,  Part  1251  of  title  14  of  the 
Code  of  Federal  RegwlaOon*  is  proposed 
to  be  amended  as  follows: 
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PART  12S1— MONCHSCftlMINAHOM  ON 
BAStS  Of  HANDICAP 

1  The  ButhorUy  citation  for  Part  1251 
is  revised  to  read  as  follows 

Authority  aJ  I   SC   '^ 


11241.302    [Amendedl 

2.  In  I  1251  30Z  "New  construction.' 
paragraph  |c)  is  revised  to  read  as  set 
forth  at  the  end  of  this  document. 
laniM  C  FWtchw. 
AJmini§Crvlor 


DEPAimiENT  Of  STATT 

22  CfR  Pwt  142 

AOmmsat:  Comments  should  be  sent 
to:  William  O  Wallace,  Attorney 
Adviser.  Office  of  Equal  Employment 
Opportunity  and  Civil  Rights. 
Department  of  State.  Room  4218. 
Washington.  DC  20520 

Comments  received  will  l>e  available 
for  public  inspection  at  Room  4218, 
Department  of  Slate.  Washington.  DC 
20520  from  8:15  am  to  4  45  p  m.. 
Monday  through  Fnday.  except  legal 
holidays. 

POM  PMITHni  INFOflMATK>M  CONTACT: 

William  O  Wallace.  Attorney  Adviser. 
Office  of  Equal  Employment 
Opportunity  and  Civil  Rights. 
Department  of  State.  Room  4216, 
Washington.  DC  20520.  (202)  647-9258 
(voice  or  TDD) 


AOOmOMAi.  ■UrrUMCMTAJTV 
MFOfHNATlOM:  The  Department  of  State's 
existing  section  504  requirement  for 
alterations,  contained  at  22  CFR 
142.17(b).  mandates  compliance  with  the 
standards  set  forth  In  41  CFR  subpart 
101-19.8  [i.e..  UFAS).  Under  this 
amendment,  compliance  with  UFAS  is 
no  longer  mandated,  but  is  merely 
encouraged  This  notice  also  amends 
paragraph  (a),  which  incorrectly  implies 
that  all  federally  funded  construction 
since  1968  is  subject  to  the  Architectural 
Bamers  Act.  In  fact,  only  certain 
federally  funded  construction  triggers 
Architectural  Barners  Act  coverage 

List  of  Sub|acts  In  22  CFR  Part  142 

Blind.  Buildings.  Civil  nghts, 
Employment.  Equal  employment 
opportunity,  Crant  programs. 
Handicapped.  Loan  programs 

For  the  reasons  stated  in  the 
preamble.  Part  142  of  title  22  of  the  Code 
of  Federal  regulations  is  proposed  to  be 
amended  as  fallows: 


PART  142— NONDtSCRIMINATtON  ON 
THE  BASIS  Of  HANDICAP  IN 
PROGRAMS  AND  ACTIVniES 
RECEIVINQ  FEDERAL  RNANCIAL 
ASSISTANCE 

1  The  title  for  Part  142  is  revised  to 
read  as  set  forth  above 

2.  The  authority  citation  for  Part  142  is 
revised  to  read  as  follows: 

Authority^  2B  U  S  C.  7W. 

3.  In  i  142.17,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

I  142.17     N«w  oonslnictlon. 

(a)  Design  and  construction.  Each 
facility  or  part  of  a  facility  constructed 
by.  on  behalf  of.  or  for  the  use  of  a 
recipient  shall  be  designed,  constructed, 
and  operated  in  a  manner  so  that  the 
facUity  or  part  of  the  facility  is 
accessible  to  and  usable  by  persons 
with  handicaps,  if  the  construction  was 
commenced  after  the  effective  date  of 
this  part. 

[u]  Alteration.  Each  facility  or  part  of 
a  facility  which  is  altered  by.  on  behalf 
of.  or  for  the  use  of  ■  recipient  after  the 
effective  date  of  this  part  in  a  manner 
that  affects  or  could  affect  the  usability 
of  the  facility  or  pari  of  the  facility  shall, 
to  the  maximum  extent  feasible,  be 
altered  so  that  the  altered  portion  of  the 
facility  IS  readily  accessible  to  and 
usable  by  persons  with  handicaps. 

3  Section  142.17  is  further  amended 
by  revising  paragraph  (c)  to  read  as  set 
forth  at  the  end  of  this  document. 
KaoMtb  HuntOT. 

Auoctate  Director  for  Personnel.  Department 
of  State. 

INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  Intemattonai  Developmerrt 

22CfRPv1217 


Comments  should  be  sent 
to:  Dennis  G.  Diamond  Acting  Director. 
Office  of  Equal  Opportunity  Programs. 
Agency  for  International  Development. 
Washington,  DC  20523. 

Comments  received  will  be  available 
for  public  inspection  at  Room  1224  SA-1. 
2401  '"E"  Street  ISTW..  Washington,  DC 
from  8;45  a.m.  to  5:30  p.m.  Monday 
through  Friday  except  legal  holidays. 
pon  PVNrmm  iw>oit*TK)w  comtact. 

Leticia  Peoples.  663-1340  (Voice)  or  e«3- 
1337  (TDD). 

List  of  SubjecU  in  22  CFR  Part  217 

Blind.  Buildings.  Civil  nghts. 
Employment.  Equal  employment 
opportunity.  Grant  programs. 
Handicapped.  Loan  programs. 


For  the  reasons  stated  in  the 
preamble.  Part  217  of  title  22  of  the  Code 
of  Federal  Regulations  is  propwsed  to  be 
amended  as  follows: 

PART  217— NONDISCRIMINATION  ON 
THE  BASIS  Of  HANDICAP  IN 
PROGRAMS  AND  ACTIVITIES 
RECEIVING  FEDERAL  FINANCIAL 
ASSISTANCE 

1.  The  title  for  Part  217  is  revised  to 
read  as  set  forth  above. 

2.  The  authority  citation  for  Part  217  is 
revised  to  read  as  follows: 

Authority-.  29  U  SC.  7B4. 


1317.23    lAmended] 

3.  In  I  217-23,  "New  construction," 
paragraph  (c)  is  revised  to  read  as  set 
forth  at  the  end  of  this  document. 
Dannia  Dtsmnnd, 
Acting  Director. 

DEPARTMENT  Of  EDUCATK>N 

34  CFR  Part  104 

AOOAtSSCS:  Comments  should  be  sent 
to:  LeGree  S.  Daniels,  Assistant 
Secretary  for  Civil  Rights.  Room  5000. 
Mary  E.  Switier  Building.  330  C  Street 
SW.,  Washington,  DC  20202-1100. 

Comments  received  will  be  available 
for  pubhc  inspection  at  Office  for  Civil 
Rights  Law  Library,  Room  5022,  Mary  E. 
Switzer  Building,  330  C  Street  SW., 
Washington.  DC  20202-1100  from  9  a.m. 
to  5  p.m.  Monday  through  Friday  except 
legal  holidays. 

pon  PuirrHDi  ipoiiaiATKm  coffTACR 
Frederick  T.  Cioffi.  Acting  Director. 
Policy  and  Enforcement  Service.  Room 
5046A.  Mary  E.  Switzer  Building.  330  C 
Street  SW.,  Washington.  DC  20202-1100, 
732-1635  (Voice)  or  566-2873  (TDD). 

List  of  Subjects  in  94  CFR  Put  104 

Blind,  Buildings,  Qvil  rights. 
Education.  Educational  facilities. 
Employment  Equal  educational 
opportunity.  Equal  employment 
opportunity,  Grant  programs. 
Handicapped,  Loan  programs,  School 
construction. 

For  the  reasons  stated  in  the 
preamble,  Part  104  of  title  34  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  104— NONDISCRIMINATION  ON 
THE  BASIS  Of  HANDICAP  IN 
PROGRAMS  AND  ACnVTTIES 
RECEIVINQ  FEDERAL  RNANCIAL 
ASSISTANCE 

1.  The  title  for  Part  104  is  revised  to 
read  as  set  forth  above. 


2.  The  authority  citation  for  Part  104  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1405;  29  U.S.C.  794. 

{104,23    [Amended] 

3.  In  §  104.23.  "New  construction," 
perqgraph  (c]  is  revised  to  read  es  set 
forth  «t  ^  end  t>f  this  dociunent. 

Appendix  A— (Amended] 

4.  Appendix  A.  Na  21,  referring  to  the 
ANSI  standard,  is  removed. 

Laui*  F.  Cavaasa, 
Secretary  tf  Education. 

VETERANS  ADMINISTRATION 

3i  CFR  Part  18 

AOORCSS:  interested  person  are  invited 
to  submil  written  ooounenU, 
suggestions,  or  objections  to  the 
Administretor  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenae  NW.  'Washington,  DC 
20420.  All  written  ooimtents  received 
will  be  avrilable  for  public  mspection  in 
the  Veterans  Services  Unit  room  132.  at 
Ibe  above  address  only  between  the 
hours  of  8:00  a.oi.  and  4:30  p.m.  Monday 
through  Friday  (except  holidays]  until 
April  17.  igaa 

Fon  pufman  wroiATiON  ooNTAcn 

Mr.  WUDam  Nnnn,  Equal  Opportimity 
Specialist  Office  of  Equal  Opportonity, 
(202)  233-2150  or  {202)  233-3710  (TDDJ. 
ADOrrrONAL  SOP^flKirTAIIY 

iNFORMATiOKThe  VA  has  determined 
that  this  proposed  regulation  is  not  a 
"major  nile"  within  the  meaning  of 
Executive  Order  12X91,  Federal 
Reguiatioii.  It  will  not  have  an  annual 
effect  on  the  economy  of  $100  ndUion  or 
more,  will  not  cause  a  major  increase  in 
costs  or  prices  fat  consumers  or 
individual  industries,  and  will  not  have 
any  other  significaBt  adverse  effects  on 
the  economy. 

The  Administrator  hereby  certifies 
that  this  proposed  regulation  will  not  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
nmnber  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  this  proposed  regulation  is 
therefore  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requironents  of  sections  603  and  604. 
The  reasons  for  this  certification  are 
that  the  proposed  regulation  does  not 
impact  on  small  entities. 

Tlie  OBtBk>g -of  Federal  Domestic 
Atfsistanoe  program  numbers  affected 
by  this  reydatian  are  64.005, 6ij013. 
64jai<  9i^a\5.  euaa,  64.oi«,  Min^g. 

64iiaa  MC21.  64.111, 64.124, 04,200. 

Other  financial  assistance  to  which  this 


requirement  appUes  is  listed  in 
Appendix  A  of  38  CFR  Part  la,  Subpart 
D. 

List  of  SobjacU  fa  »  CF9.  Part  IB 

Administrative  practice  and 
procedure,  Aged.  Authority  delegations, 
Blind,  Buildings,  Civil  rights. 
Employment  Eqtwl  educational 
opportunity,  Equal  employment 
opportimity,  Grant  programs, 
Handicapped,  Investigations. 

Approved  Febniaiy  24, 19M. 
Thomas  iCTumage, 

Administrator. 

38  CFR  Part  IS,  Nondiscriraination  in 
Federally-Assisted  IVograras  c^  the 
Veterans  Administration — Qfectuation 
of  Title  VI  of  the  Qvil  Rights  Act  of  1964, 
is  proposed  to  be  amended  as  follows: 

PART  1»-{AHEN0E01 

1.  The  beading  and  authority  citation 
for  Subpart  D  are  revised  to  read  as 
follows: 

Subpart  D—Nondtocr1mlnation  on  the 
Basis  of  HancHcap  In  Progrants  and 
AcnvnMS  naoaTvmg  i  eaarBi  rinancni 
Assistanca 

Auliioritr  29  US.C  7»l:  42  U.S.C.  2000d-l 

to  aoood-4,  Bim-«i07. 

2.  In  S  18.423,  paragraph  (c)  is  revised 
to  read  as  set  forth  at  the  end  of  this 
doctiment. 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart7 

ADDRESSES:  Comments  should  be  sent 
to:  Ms.  Suzanne  E.  Olive,  Associate 
Director  for  EMscriminaUon  Complaints 
and  External  Compliance  Programs. 
Office  of  Civil  Rights  (A-105),  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington.  DC  20460. 

Comments  received  will  be  available 
for  pubhc  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Office  of  Civil  Rights,  Room  alfi  West 
Tower.  401  M  Street  SW..  Washington. 
DC  20460,  from  9K)0  a.m.  to  3.-00  p.m.. 
Monday  through  Friday  except  legal 
holidays. 

POa  RHITHER  INFORMATION  CONTACT: 

Ms.  Nereid  Maxey,  Office  of  Civil 
Rights,  EPA  at  the  above  address; 
telephone  202/382-4567  (Voice)  or  TDD 
202/382-4565. 


List  of  Subjects  m  40  CFR  Part  7 

Blind,  Buildings.  Civil  rights. 
Employment  Equal  employment 
oppcMtunity,  Grant  programs. 
Handicapped,  Loan  programs,  Sex 
discrimination. 

For  the  reasons  stated  in  the 
preamble.  Part  7  of  title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  7— NONDISCRiMINATION  IN 
PROGRAMS  RECEIVING  FEDERAL 
ASSISTANCE  FROM  THE 
ENVIRONMENTAL  PROTECTION 
AGENCY 

1.  The  authority  citation  for  Part  7  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  ZOOOd  to  20006-4.  29 
U.S.C.  794;  33  U.S.C.  1251  nL 


§7.70    (Aiiwndadl 

2.  In  5  7.70.  "New  construction." 
paragraphs  (b),  (c),  and  Id)  are  removed. 

3.  Section  7.70  is  further  amended  by 
adding  a  new  paragraph  (b)  to  read  as 
set  forth  at  the  end  of  this  document 


NatiMiM  Scuny, 

Director.  Office  of  Civil  Rights. 


DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  M 

ADOBESSES:  Comments  should  be  sent 
to:  Audrey  F.  Morton,  Director.  Office 
for  Civil  Rights,  Department  of  Health  & 
Human  Services,  Washington.  DC  20201. 

Comments  received  will  be  available 
for  pubhc  inspection  at  Room  5034. 
HHS-North  Building,  330  Independence 
Avenue  SW..  Washingtoa  DC  20201. 
from  9:00  a.m.  to  5:30  pjn.  Monday 
through  Friday  except  legal  holidays. 

FOR  FURTHER  INFORMATION  OONTACT 
Marcella  Haynes.  Director.  Policy  & 
Special  Projects  Staff,  or  Frank  EG  WeiL 
Chief,  Policy  Branch  on  (202)  245-6671 
TDD  (202)  472-2916. 

List  of  SubjecU  in  45  CFR  Fart  M 

Blind,  Buildings,  Civil  rights. 
Employment  Equal  employment 
opportun'ty.  Grant  programs. 
Handicapped,  Health  facilities. 
Hospitals.  Loan  progranr^ 

For  the  reasons  stated  in  the 
preamble.  Part  84  of  title  45  of  the  Code 
of  Federal  Regulations  is  proposed  lo  be 
amended  as  follows: 
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PAfrr  S^— MOMOI8CR(MINATK>N  ON 
THE  BAS»  Of  HANOtCAP  IN 
PnOQRAMS  AND  ACTIVmES 
RECEIVING  FEDERAL  FINANCIAL 
ASSISTANCE 

1  The  title  fur  Pwrt  M  is  rcvisecl  to 
read  as  set  forth  above 

2  The  authonty  citation  for  Purl  M  is 
revised  to  rt^ad  as  follows 

Authority  X  V  S-C   \Mrf>  2S  U  S  C  '94  42 
I'SC   290ti<l-2.  21  use   1174 

{M.23     lAlMrMtodl 

3  In  §  M  23.  "New  constnjction." 
paragraph  (c)  is  revised  to  read  as  set 
forth  at  the  end  of  this  document. 
Don  Newman. 

A    tin)/  S>«  n^-fiirv 


NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Pvl  605 

AOOACSMS:  Comments  should  be  sent 
to   Brenda  M   Brush.  I)ir<»(;tor,  Office  of 
Fxjual  Opportunity.  National  Science 
Foundation,  1800  C;  Street  NW  .  Room 
.V4«,  Washington.  DC  20550 

(k)mmenls  received  will  be  available 
for  public  inspection  at  the  National 
S<:ience  Foundation.  RiH)m  546,  1800  Ci 
Street  NW  ,  Washington.  DC  20550,  frwm 
8:30  am   to  5  00  p  m.  Monday  thrriugh 
Friday  except  legal  holidays. 

rofl  PUfTTHm  mrotmuKJxm  cotrrAcn 

Brenda  M.  Bni«h,  Director.  Office  of 
F^ual  Opportunity.  1800  G  Street  NW  , 
RiK)m  546.  Washington.  DC  20550,  (202) 
3.57 -«819  TDD  No    (202)  357-fl8e7. 


UMI 


List  of  Subi«cU  In  45  CFR  Part  i 

Bhnd,  Buildings,  Civil  nghts. 
Kmployment.  F.qual  employment 
opportunity.  Grant  programs. 
Handicapped.  Loan  programs. 

For  the  reasons  stated  in  the 
preamble.  Part  605  of  title  45  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  60fr— NON0<8CRIMINATK)N  ON 
THE  BASIS  OF  HANDICAP  IN 
PROQRAM8  AND  ACTIVITIES 
RECEIVmO  FEDERAL  FINANCIAL 
ASSISTANCE 

1  The  title  for  Part  605  is  revised  to 
read  as  set  forth  ab<ive 

2.  The  authonty  citation  for  Part  605  is 
revised  to  read  as  follows 

AuUionty   2H  I'  S  C  '^M 


|80ft.23     [AllMndMl] 

3  In  I  605.23,  "New  construction," 
paragraph  (c)  is  revised  to  read  as  set 
forth  at  the  end  of  this  document. 
|ohn  H.  Moor*. 

At  Uiig  DinKUK  Salional  ^  lenm 
h'ounJation 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Natlonai  Endowment  for  the  Arte 

45CFRPwt  1151 

AOOnasS:  Comments  should  be  sent  to- 
Arthur  A.  Warren.  Deputy  General 
Counsel.  National  Endowment  for  the 
Arts,  1100  Pennsylvania  Avenue  NW., 
Room  52Z  Washingtoa  DC  20506. 

Comments  received  will  be  available 
for  public  inspection  at  National 
Endowment  for  the  Arts,  Office  of 
General  Counsel.  Room  522.  1100 
Pennsylvania  Avenue  NW  .  Washington. 
IK:  2O506.  from  9«1  a.m.  to  5:30  p.m. 
Monday  through  Fnday  except  legal 
holidays. 

FOM  pmrmm  mtomnatiom  contact: 
Paula  Terry,  Office  for  Special 
Constituencies,  National  Endowment  for 
the  Arts.  1100  Pennsylvania  Avenue 
NW  .  Washingtoa  DC  20506,  (202)  682- 
5532.  TTY  Number  (202)  682-5496. 

Uat  of  SubjecU  in  45  CFR  Part  1151 

Blind.  Buildings,  Civil  rights, 
Fjnployment.  Equal  employment 
opportunity.  Grant  programs. 
Handicapped.  Loan  programs. 

For  the  reasons  stated  in  the 
preamble.  Part  1151  of  title  45  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  1151— NONOtSCRIMINATION  ON 
THE  BASIS  OF  HANDICAP 

1  The  authority  citation  for  Part  1151 
IS  revised  to  read  as  follows: 

Authority:  28  U  8  C  794 


11151.23    [Amended] 

2.  In  I  1151.23,  "New  construction,  ' 
paragraph  (a)  is  amended  by  adding  the 
heading  "Design,  construction,  and 
alteration"  to  the  t)eginning  of  the 
paragraph. 

3.  Section  1151  23  is  further  amended 
by  revising  paragraph  (b)  to  read  as  set 
forth  at  the  end  of  this  document. 
Francis  S.M.  HodMlL 

Chairman.  National  Endowment  'or  the  Arts- 


Natlonal  Endowment  for  the 
Humanttlee 

45  CFR  Part  1170 

AOOnasS:  Comments  should  be  sent  to: 
Carol  M.  Gordon,  Director,  Office  of 
Equal  Opportunity 

Comments  received  will  be  available 
for  public  inspection  at  1100 
Pennsylvania  Avenue  NW„  Room  419, 
Washington.  DC  20506  from  8:30  a.m.  to 
4«)  p.m.  Monday  through  Friday  except 
legal  holidays. 

KM  FMrraBn  mfomhatiom  contact: 

Carol  M.  Gordon  (202)  786-0410  (Voice) 
or  786-0282  (TDD). 

List  of  Subjects  in  45  CFR  Pari  1170 

Blind.  Buildings,  Qvil  rights. 
Employment  Equal  employment 
opportunity.  Grant  programs. 
Handicapped.  Loan  programs. 

For  the  reasons  stated  in  the 
preamble.  Part  1170  of  title  45  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  1 1TO-NONOISCRIMINATION  ON 
THE  BASIS  OF  HANDICAP  IN 
FEDERALLY  ASSISTED  PROGRAMS 
AND  ACTIVITIES 

1.  The  authority  citation  for  Part  1170 
is  revised  to  read  as  follows: 

Authority  29US.Cr94. 

§1170.33    [Amended] 

2.  In  I  1170.33  "New  construction." 
paragraph  (a)  is  amended  by  adding  the 
heading  "Design,  construction,  and 
alteration"  to  the  beginning  of  the 
paragraph. 

3.  Section  1170.33  is  further  amended 
by  revising  paragraph  (b)  to  read  as  set 
forth  at  the  end  of  this  document. 
Lynaa  V.  ChHwy, 

Chairman. 


ACTION 

45  CFR  Part  1232 

ADORUSCS:  Comments  should  be  sent 
to:  leanne  D.  McCamley,  ACTION, 
Office  of  the  Director,  Equal 
Opportunity  Staff,  806  Connecticut 
Avenue  NW..  Washington,  IX:  20525. 

Comments  received  will  be  available 
for  public  inspection  at  806  Connecticut 
Avenue  fsTW — Room  207.  Washington, 
DC  from  9«)  a.m.  to  5«)  p.m.  Monday 
through  Friday  except  legal  holidays. 
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PON  FUfrmm  ifoiuiatiow  comtact. 
Jeanne  D.  McCamley.  ACTION.  Office 
of  the  Director.  Equal  Opportimity  Staff. 
806  Connecticut  Avenue  NW., 
Washington.  DC  20525.  634-9312  (voice) 
or  566-2873  (JDD). 

List  of  Subjecto  in  45  CFR  Part  1232 

Blind.  Buildings,  Qvil  rights. 
Emplojrment  Equal  employment 
opportunity,  Grant  programs. 
Handicapped.  Loan  pro^ana. 

For  the  reasons  stated  in  the 
preamble.  Part  1232  of  title  45  of  die 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  1232-M0N-0I8CRIMINAT)0N 

ON  BASIS  OF  handicap  m 

PROORAMS  RECEIVINQ  FEDERAL 
F1NAMCIAL  ASSISTANCE  FROM 
ACTION 

1.  The  authority  citation  for  Part  1232 
is  revised  to  read  as  follows: 
Aidhwity:  28  U.S.C.  794. 


S1232.1S    (Amended] 

2.  In  8  1232.15,  "New  construction." 
paragraph  (a)  is  amended  by  adding  the 
heading  "Design,  construction,  and 
alternation. "  to  the  beginning  of  the 
paragraph. 

3.  Section  1232.15  is  further  amended 
by  revising  paragraph  (b)  to  read  as  set 
forth  at  the  end  of  this  docimient 
DoBM  M.  Ahraiado, 

Director. 

Text  of  the  Common  Rule 

The  text  of  the  common  rule 
as  adopted  by  the  agencies  in  this 
document  appears  below. 
§ 

( )  Conformance  with  Uniform 

Federal  Accessibility  Standards.  (1 ) 
Effective  as  of  [insert  the  effective  date 
of  this  regulation],  design,  construction, 
or  alteration  of  buildings  in  conformance 
with  sections  3-8  of  the  Uniform  Federal 
Accessibility  Standards  (UFAS) 
(Appendix  A  to  41  CFR  Subpart  101- 
19.6)  shall  be  deemed  to  comply  with  the 


requirements  of  this  section  with  respect 
to  those  buildings.  Departures  from 
particular  technical  and  scoping 
requirements  of  UFAS  by  the  use  of 
other  methods  are  permitted  where 
substantiaUy  equivalent  or  greater 
access  to  and  usability  of  the  building  is 
provided, 

(2)  For  purposes  of  this  section, 
section  4-1.6(l)lg)  of  UFAS  shall  be 
interpreted  to  exempt  from  the 
requirements  of  UFAS  only  mechanical 
rooms  and  other  spaces  that  because  of 
their  intended  use,  will  not  require 
accessibihty  to  die  pubUc  or 
beneficiaries  or  result  in  the 
employment  or  residence  therein  of 
persons  with  physical  handicaps. 

(3)  Tliis  section  does  not  require 
recipients  to  make  building  alterations 
that  have  little  likelihood  of  being 
accompllshod  without  removing  or 
alteiing  a  load-bearing  structural 
member. 

fFR  Doc  »-S2B0  rUed  3-7-88;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
RehabWtatlve  Servlcee 

Handicapped  Special  Studies  Program 

AQENCY:  Department  of  Education. 
action:  Notice  of  final  annual 
evaluation  priority. 

SOiiWiAirr:  The  Secretary  announces  an 
annual  evaluation  priority  for  the 
Handicapped  Special  Studies  program. 
This  priority  has  been  selected  to  ensure 
effective  use  of  program  funds  and  to 
meet  requirements  of  the  Education  of 
the  Handicapped  Act  [EHA). 
EFFECTTVC  DATC  This  priority  takes 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
this  priority  call  or  write  the  Department 
of  Education  contact  person. 
FOR  RWTHER  INFOflMATION  CONTACT: 
Linda  Glidewell,  Division  of  Innovation 
and  Development,  Office  of  Special 
Education  Programs,  Department  of 
Education.  400  Maryland  Avenue,  SW. 
(Switzer  Building,  Room  3511-M/S 
2313),  Washington,  DC  20202. 
Telephone:  (202)  732-1099. 
SUPPLEMENTARY  INFORMATION:  The 
Handicapped  Special  Studies  program, 
authorized  by  section  618  of  Part  B  of 
the  Education  of  the  Handicapped  Act 
(EHA),  as  amended,  supports  studies  to 
evaluate  the  impact  of  the  Act,  including 
efforts  to  provide  a  free  appropriate 
public  education  and  early  intervention 
services  to  infants,  toddlers,  children 
and  youth  with  handicaps.  The  results  of 
these  studies  must  be  included  in  the 
annual  report  submitted  to  the  Congress 
by  the  Department. 

A  notice  of  proposed  funding 
priorities  was  published  in  the  Federal 
Register  on  September  29, 1988  at  53  FR 
38254,  which  contained  the  following 
two  proposed  priorities  for  fiscal  year 
1989  awards  under  this  program: 

(1)  State  Agency/Federal  Evaluation 
Studies  Projects:  and 

(2)  Design  Study  for  Obtaining 
National  Estimates  of  Outcome  Data  on 
Children  and  Youth  with  Handicaps. 
There  is  no  difference  between  the 
proposed  priorities  and  these  final 
priorities. 

However,  due  to  budget  constraints, 
the  Secretary  intends  to  award  a 
contract  in  fiscal  year  1990  to  carry  out 
the  study  described  in  priority  (2).  Under 
the  Department's  procedures,  requests 
for  proposals  for  individual  contracts 
are  announced  in  the  Commerce 
Business  Daily  pursuant  to  the  Federal 


Acquisition  Regulation  in  48  CFR 
Chapter  1  and  the  Education 
Department  Acquisition  Regulation  in  48 
CFR  Chapter  34.  and  are  not  subject  to 
section  431  of  the  General  Education 
Provisions  Act  which  establishes 
procedures  for  promulgating  rules  and 
regulations  that  apply  to  the 
Department's  non-procurement 
programs.  The  priority  described  under 
(1).  State  Agency /Federal  Evaluation 
Studies  Projects,  has  been  selected  as  a 
final  priority  for  cooperative  agreements 
to  be  entered  into  by  the  Secretary  and 
State  agencies,  and,  therefore,  is 
included  in  this  notice  of  final  annual 
evaluation  priority,  in  accordance  with 
section  431. 

Public  Conunent 

In  the  September  29th  notice,  the 
Secretary  invited  comments  on  the 
proposed  annual  priorities.  The 
Secretary  did  not  receive  any  comments. 
The  Secretary  has  made  no  changes  in 
the  priorities  since  pubUcation  of  the 
proposed  priorities. 

Priority 

The  Secretary  announces  a  priority 
under  the  Handicapped  Special  Studies 
Program.  In  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR,  34 
CFR  75.105(c)(1)),  the  Secretary  invites 
apphcations  for  cooperative  agreements 
to  support  certain  types  of  studies. 

Priority  1.  State  Agency /Federal 
Evaluation  Studies  Projects.  (CFDA  No. 
84.159) 

The  purpose  of  this  priority  is  to 
support  evaluation  studies  by  State 
agencies  to  assess  the  impact  and 
effectiveness  of  activities  assisted  under 
the  Education  of  the  Handicapped  Act. 
Within  this  priority,  the  Secretary 
particularly  invites  studies  that:  (1) 
Examine  the  relationship  between  State 
and  local  administrative  factors  (e.g., 
funding  formulas,  personnel 
certification,  or  other  poUcies  and 
procedures)  and  placement  of  students 
with  handicaps  in  regular  education 
environments;  (2)  examine  the  mipact  of 
various  aspects  of  educational  reform 
(e.g.,  increased  graduation  requirements, 
use  of  minimum  competency  testing  to 
determine  graduation  eligibility, 
increased  academic  and  curricular 
requirements,  more  rigorous  promotion 
policies,  etc.)  on  special  education;  or  (3) 
examine  the  relationship  between 
students'  educational  characteristics 
and  their  adult  service  needs. 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR.  34  CFR 


75.105(c)(1)),  applications  for  studies 
described  in  items  (1),  (2).  and  (3)  will 
not  receive  a  competitive  or  absolute 
preference  over  other  applications  that 
propose  evaluation  studies  to  assess  the 
impact  and  effectiveness  of  activities 
assisted  under  the  Education  of  the 
Handicapped  Act. 

Authority:  20  U.S.C.  1418. 
Dated:  February  21,  1988 
Lauro  F.  Cavazo*, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 

Number  84.159:  Handicapped  Special  Studies 

Program) 

[FR  Doc.  89-5262  Filed  3-7-89;  8:45  am] 
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[CFDA  No.  M.159] 

Handicapped  Special  Studies  Program; 
Notice  Inviting  AppBcattone  for  New 
Awards  for  Fiscal  Year  1989 

Purpose  of  Program:  To  support  the 
collection  of  data,  studies, 
investigations,  and  evaluations  to  assess 
the  impact  and  effectiveness  of 
programs  assisted  under  the  Education 
of  the  Handicapped  Act,  and  to  provnde 
Congress  and  others  with  this 
information. 

Deadline  for  Transmittal  of 
Applications:  April  19,  1989. 

Applications  Available:  March  9, 
1989. 

A  vailable  Funds:  $760,000. 

Estimated  A  veroge  Size  of  Awards: 
$95,000. 

Estimated  Number  of  Awards:  7. 

Project  Period:  up  to  18  months. 

Applicable  Regulations:  (a)  The 
Handicapped  Special  Studies  Program 
Regulations,  34  CFR  Part  327,  (b)  The 
Education  Department  General 
Administrative  Regiilations,  34  CFR 
Parts  74,  75,  77,  80,  and  85. 

Priority:  See  the  Notice  of  Final 
Annual  Evaluation  Priority  published  in 
this  issue  of  the  Federal  Register. 

For  Applications  or  Information 
Contact:  Susan  Sanchez.  Division  of 
Innovation  and  Development  Office  of 
Special  Education  Programs. 
Department  of  Education.  400  Maryland 
Avenue,  SW.  (Switzer  Building.  Room 
3519— MES  2725),  Washington,  DC 
20202.  Telephone:  (202)  732-1117. 

Program  Authority:  20  Li  S  C  1418. 
Dated:  March  1.  1989 
Madeleine  WiU, 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services 
[FR  Doc  89-5261  Filed  3-7-89:  8:45  amj 
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packer  to  producer;  withdrawn,  10018 
NOTKES 

Central  filing  system;  State  certifications: 
Louisiana,  10031 

Postal  Rate  Commission 

NOTKES 

Meetings;  Sunshine  Act  10068 

Public  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Shipments  and  packagings  requirements;  limited 

quantities  of  fiammable  liquids;  CFR  correction  10(110 

Securities  and  Exchange  Commission 

NOTKES 

Agency  information  collection  activities  under  OMB  review. 

10064 
Applications,  hearings,  determinations,  etc.: 
Acrotech,  Inc..  et  al.,  10064 


UMI 
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U  S.A.  M«dicil  Corp..  10088 

Soi  CotmTfmUon  Smrrkcm 

Moncct 

Environmental  statements,  availability   etc.: 
East  YaUow  Crtmk  Waterahcd.  MO.  10031 

State  0«partm«n1 

Moncfs 

Gifts  to  Federal  empl()ye««  from  foreign  govpmmentK 
listings.  10070 

Surfscv  Mining  Rcctwnction  and  EnfOfCwnMit  Office 

NULCS 

Pei^nanant  program  and  abandoned  mina  land  reciamaHon 
plan  subtniMion*: 
New  Mexico.  9800 


TaxtM*  Agr— iwnt»  lmptom«ntatk>n  Commttt** 

Stm  Committee  for  tiha  ImplaBMntation  of  Textile 

Agreements 


TnKto  RepraasntatNa,  Offtoa  of  IMtoo  5t 
Noncts 

Meetinga: 

Trade  Policy  and  Negotiations  Advisory  Committee  ef  al. 


Tranaportatlon  Dapartmant 

Se«  also  Federal  Highway  Administration;  Reaearch  and 

Special  ProKrama  AdiiDiniatration 
NUUES 

Organization,  functiona.  mtui  authority  delegationa: 
General  Couna**!.  Freedom  of  InformatioQ  Act  fonctiona, 
10009 

Traaaury  Dapitiiiaiu 

See  Custoau  Sanrtce 


Saparata  Parts  In  TNa  laaua 

PartN 

[)epartment  of  State,  lOOTO 

Part  III 

Department  of  l^lwir   bjnployment  and  Training 
Administration,  10102 

Pvl  IV 

Department  of  Latwr   Employment  and  Training 
.Administration.  1012a 


Department  of  Defense.  General  Services  Administration: 
National  Aerooiiutica  aiui  Sp^ce  AdoumstraUoa  10133 


Raadar  Aida 

Additiooal  miormation.  Indudind  a  liat  of  public 

laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  .Aids  section  at  the  end  of  thu  iaaae. 
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Rules  and  Regulations 


Federal  Register 

Vol.  54.  No    45 
Thur»day,  March  9.  1986 


This  MCfeon  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  apptoaMrty  and  legal  effect,  most 
of  wtiich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use     1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the   Supennter>dent  of   Documents. 
Pnces  Of  new  t>ool(S  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

Animal  Drugs,  Faeds  and  Related 
Products:  Sponsor  Nam*  and  Address 
Changes 

CFR  Correction 

In  Title  21  of  the  Code  of  Federal 
Regulations,  Parts  500  to  590,  revised  as 
of  April  1. 1968,  portions  of  the  table  in 
S  510.000(c)(1)  appeared  incorrectly. 

S  510.600    (Corractadl 

On  page  101.  in  the  second  column, 
the  drug  labeler  codas  in  the  table  in 
paragraph  (c)(1)  beginning  with  the  firm 
name  "Solvay  Veterinary,  Inc."  and 
continuing  through  and  including  "Steris 
LaboratcMies,  Inc."  are  corrected  to  read 
"053501",  "001800",  "049685",  "035955", 
"036108",  "000003".  "017153".  "017032" 
and  "000402"  respectively. 

BILtaiOCODE  tM»-«VM 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  11 

[Ordw^  No.  1322-89] 

Offset  of  Det>ts  Owed  the  United 
States 

aoency:  Department  of  Justice. 
ACTION:  Interim  final  rule. 

SUMMIARV:  The  Department  of  Justice 
amends  Part  11  of  Title  28  of  the  Code  of 
Federal  Regulations  by  establishing 
procedures  for  referring  to  the  Secretary 
of  the  Treasury  debts  that  have  been 
reduced  to  judgment  for  collection  by 
offset  against  Federal  income  tax 
refunds.  This  regulation  contains 
safeguards  for  the  debtor  while 


strengthening  the  abiUty  of  the 
Department  to  collect  outstanding  debts. 
EFFECTIVE  DATE:  March  9, 1969. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  C.  Niffenegger.  United  Slates 
Department  of  Justice,  Justice 
Management  Division,  Room  1121, 10th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20530;  (202)  633-6345. 
(This  is  not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  2653  of  the  Deficit  Reduction 
Act  31  U.S.C.  3720A,  authorizes  the 
Secretary  of  the  Treasury  to  offset  a 
delinquent  debt  owed  to  the  Federal 
Govemment  from  the  income  tax  refund 
due  a  taxpayer  when  other  collection 
efforts  have  failed  to  recover  the  amount 
due.  The  purpose  of  the  Act  is  to 
improve  the  ability  of  the  Govemment  to 
collect  money  owned  it  while  adding 
certain  notice  requirements  and  other 
protections  for  the  debtor. 

The  Department  published  a  Notice  of 
Proposed  Rulemaking  to  implement  31 
U.S.C.  3720A  on  June  13, 1988  (53  PR 
22026).  No  comments  were  received.  At 
the  time  of  the  initial  notice  publication, 
the  Debt  Collection  Act  provisions  on 
tax  refund  offsets  were  to  expire  on  July 
1. 198a  The  effective  date  of  the  Act 
was  extended  from  July  1, 1986  to 
January  10, 1994  by  sec.  701  of  the 
Family  Support  Act  of  1988,  enacted 
October  13, 1988  (Pub.  L  100-485, 102 
Stat.  2343). 

The  rule  provides  for  referral  of 
judgment  debts  of  individuals  to  the 
Department  of  the  Treasury  for  offset. 
(A  complete  discussion  of  the  rule  is 
contained  in  the  Federal  Register  notice 
of  June  13. 1988  [53  FR  22026J.) 

The  Department  is  considering 
expanding  its  use  of  the  tax  offset 
program  to  include  procedures  for  the 
collection  of  debts  not  reduced  to 
judgment.  For  that  reason,  this  rule  is 
being  published  as  an  interim  fmal  rule. 
In  the  event  that  the  Department 
determines  that  such  expansion  is 
warranted,  the  Department  will  publish 
a  new  notice  of  proposed  rulemaking. 

Other  Matters 

This  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  Executive 
Order  12291.  The  Department  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


These  procedures  will  only  apply  to 
named  individuals.  Tlius.  the  regulation 
will  not  affect  any  small  entities 
Accordingly,  this  rule  is  exempt  frxjm 
requirements  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612  (Supp. 
1988).  This  rule  contains  no  reporting 
and  recordkeeping  requirements  subject 
to  the  Paperwork  Reduction  Act  of  1980 

List  of  Subjects  in  28  CFR  Part  11 

Claims. 

By  virtue  of  the  authonty  vested  m  me 
as  Attorney  General  by  31U.S.C.  3720A 
and  28  U.S.C.  301.  509  and  510.  Part  11  of 
Title  28  of  the  Code  of  Federal 
Regulations  is  hereby  amended; 

PART  11— (AMENDED) 

1.  The  authority  citatior  for  28  CFR 
Part  11  is  revised  to  read  as  follows: 

Authority:  2A  U.S.C  301,  509.  5ia  31  U.S.C 
3718.  3720A. 

2.  A  new  Subpart  B  is  added  and 
reserved  to  read  as  follows: 

Subpart  B—(  Reserved] 

3.  A  new  Subpart  C  is  added 
consisting  of  5  1110  to  read  as  follows: 

Subpart  C— Tax  Refund  Offarts 

J  11  10     Procedures  for  lax  refund  ofl&pu  for 
the  collection  of  judgments 

Subpart  C— Tax  Refund  Offsets 

11.10    Procedures  for  tax  refund  Offsets 
for  the  collection  of  Kidgments. 

(a)  The  Department  may  refer  an\ 
past-due.  non-paid  final  civil  or  criminal 
judgment  debts  imposed  by  a  court  of 
the  United  States  against  an  individual 
to  the  Secretary  of  the  Treasury  for 
offset.  (Judgments  in  amounts  lower 
than  $25.00  or  outstanding  for  longer 
than  ten  years  are  not  subject  to 
referral.) 

(b)  The  Department  will  provide  the 
civil  or  criminal  judgment  debtor  with 
written  notice  of  its  intent  to  offset 
before  initiating  the  offset  Notice  will 
be  mailed  to  the  debtor  at  the  current 
address  of  the  debtor,  as  determined 
from  information  obtained  from  the  IRS' 
prior  year's  tax  records  or  from 
information  regarding  the  debt 
maintained  by  the  Department  of 
Justice.  The  notice  sent  to  the  debtor 
will  inform  the  debtor  that 
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(1)  Tha  civil  or  cTimmal  judgment  debt 
IS  past  due. 

(2)  The  Department  intenda  to  refer 
the  uvil  or  criminal  |ud)iment  to  the 
Secrt^lary  of  the  Treasury  for  offset  from 
income  tax  refunds  that  may  be  due  to 
individuals. 

(3|  The  debtor,  within  (i6  days  of  the 
date  on  the  wntlen  notice,  has  an 
opportunity  to 

(i)  l»re»ent  evidence  thdl  all  or  part  of 
a  civil  judumenl  debt  or  a  cnminrtl  fint* 
and/or  assessment  is  not  pant  duH. 

(n)  l*resent  evidence  that  the  amount 
of  the  civil  judgment  debt  or  cnminal 
fine  and/or  assessment,  as  rt-ported  to 
Ihe  IKS.  II  not  the  amount  currently 
(iwfd. 

(ml  IVesent  evidence  that  thr 
judgment  debt  has  been  ilay»>d  or 
sdtmfied 

|4|  If  the  civil  or  cnrninal  |ud«nifnt 
ilebtor  wishes  (o  contest  the  offset,  he  t)r 
she  niusi  prt'senl  evident^!  set  forth 
utuler  parn«r(iph  (b|(3)  of  this  section  by 
M  ilate  specified  in  the  notice  The 
debtor  must  present  such  evidimce  to 
Ihe  Assistant  Attorney  General  for 
AdminiitrHtion  at  the  addn-ss  specififd 
m  the  notice  The  Assistant  Attorney 
Oneral  for  Administration  will  n'view 
the  evidence  and  make  a  determination 
whether  to  terminate  efforts  to  offset  the 
ludRment.  modify  the  amount  to  l)e 
referred,  or  refer  for  offset  the  amount 
stated  in  the  notice,  and  notify  the 
debtor  In  wntin^j  There  Is  no  appeid  of 
this  decision 

(,5)  The  authority  of  the  Assistant 
Attorney  General  for  Administration 
may  be  redele^aled  to  subordinate 
officials  as  appmprtale 

I)-lf    Fehruary  S,  IHHH 
Okck  Thoniburgti. 
Attorney  (ien*fml 

|K"K  Dttc  f»  M77  Filed  >-»«>;  8  45  ami 
aK.LMO  cooa  44t«-ai-« 


DEPARTMENT  Of  THE  INTERIOR 

Offlc«  of  Surfac*  Mining  Ractamatton 
and  Enforc«(n«nt 

30CFR  Pari  931 

Naw  Maxlco  Parmanant  Ragutatory 
Program 

AOCNCY:  Office  of  Surface  Mining 

Reclamation  and  Knforcement  (OSMRK) 

Interior 

ACnosc  Final  rule;  approval  of 

amentlment. 

tUtUMAirr:  OSMRF.  is  announcing  ihc 
approval  of  an  amendment  to  the  New 
MeMco  permanent  regulatory  projjram 
Ihereinafter  referred  to  as  the  \r\^ 


Meidoo  program),  aa  adminlalered  bv 
the  N«w  Meidoo  Mining  and  Minarals 
[>ivislon  (MMD).  under  tha  Surfaca 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  pertains 
to  the  training,  examination,  and 
certifiGation  of  blaaten;  aruiual  reports; 
regarding  and  stabilizing  of  rlUa  and 
gullies,  inspection  and  enforcement; 
permit  oondttions.  applications  and  fees; 
badifiUing  and  grading;  support 
facilities,  and  disposal  of  noncoal  waste. 
The  amendment  revises  the  State 
program  to  l>e  consistent  with  the 
corresponding  Federal  regulations  and 
to  incorporate  additional  flexibility 
afforded  by  revised  Federal  regulations 
EFFIcnvi  OATV:  March  9.  1989 
POM  PURTHm  MFOMHATIOM  CONTACT. 
Rot)ert  H.  Magen.  Director.  Albuquerque 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  625 
Silver  Avenue  SW..  Suite  310. 
Albuquerque,  NM  87102;  Telephone 
(505)  7fl6-14«6. 

kTIOM: 


1.  Background  on  the  New  Mexico 
Program 

On  December  31.  1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  Information 
regartiing  the  general  background  of  the 
New  Mexico  program.  Including  the 
Secretary's  findings,  the  duposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  December  31.  1960.  Federal 
Register  (45  PR  86459).  Actions  taken 
subse<)uent  to  approval  are  found  in  30 
CFR  931  12.  931  13.  931  15.  931  16.  and 
931  30 

II  Discussioa  of  tha  Amendment 

Hy  letter  dated  |une  17.  1967.  New 
Mexico  submitted  to  OSMRE  a  proposed 
amendment  to  certain  provisions  of  Coal 
S«irface  Mining  Commission  (CSMC) 
Rule  80- 1  (Administrative  Record  No. 
NM  35fl)  OSMRE  published  a  notice  in 
the  |uly  28.  1987  Federal  Register  (52  FR 
JH162)  announcing  receipt  of  the 
proposed  amendment  and  inviting 
public  comment  on  its  adequacy   After 
reviewing  the  proposed  amendment  and 
all  comments  OSMRE  notified  .New 
Mexico  by  letter  dated  November  10, 
1987.  of  several  provisions  that 
appeared  to  be  inconsistent  with  the 
Federal  regulations  (Administrative 
Record  No   NM-390)   By  letter  dated 
February  la  1988  (Administrative 
Record  No   NM-393)  New  Mexico 
I  Innfied  and  revised  those  provisions 
which  p«'rtain  to  hydrologic  balance 
protection,  disposal  of  noncoal  waste 
inspection  and  enforcement,  and 
txickfilling  and  regarding  of  nils  and 


guUiea.  To  allow  the  public  an 
opportunity  to  comment  on  the 
additional  material.  OSMRE  reopened 
and  extended  the  comment  period  to 
April  15. 1988,  in  a  Faderal  Ragiater 
notice  dated  March  31. 1968  (53  FR 
10396^  On  August  la  1968.  New  Mexico 
withdrew  the  proposed  revisions 
concerning  protection  of  the  hydrologic 
balance  at  CSMC  Rule  aO-1-20-42(a)  (3), 
(5).  (6)  and  (8)  (Administrative  Record 
No.  NM-438), 

III.  Director's  Findings 

The  Director  finds,  in  accordance  with 
SMCRA.  30  CFR  732.15.  and  30  CFR 
732.17,  that  the  proposed  amendment 
submitted  by  New  Mexico  on  June  17, 
1987,  as  subsequently  revised  and 
clarified  on  February  18.  1968  and 
August  10.  1988.  meets  the  requirements 
of  SMCRA  and  30  CFR  Chapter  VU  as 
discussed  below. 

1.  Truinutfi.  Examination,  and 
Certifuution  of  Blasters 

(a)  General.  Under  30  CFR  850.12  (a) 
and  (b).  States  are  required  to  develop 
and  adopt  a  program  to  examine  and 
certify  persons  directly  responsible  for 
blasting  in  surface  coal  mining  and 
reclamation  operations.  To  satisfy  this 
requirement  and  its  State-specific 
counterpart  at  30  CFR  931  ie(a).  New 
Mexico  Is  adding  a  new  Part  33  to 
CSMC  Rule  80-1  to  establish  a  State 
blaster  certification  program.  For  the 
reasons  discussed  beiow,  the  Director 
finds  that  the  New  Mexico  submission 
meets  the  requirements  of  and  Is  no  less 
effective  than  the  Federal  rules 
governing  State  blaster  training, 
examination  and  certification  programs 
in  30  CFR  Part  850 

(b)  Training  examination  and 
experience  requirements.  CSMC  Rule 
80-12-33-13  specifies  minimum  training 
requirements  for  certification  identical 
to  those  in  the  corresponding  Federal 
rule  at  30  CFR  850.13.  However.  New 
Mexico  does  not  plan  to  conduct  either  a 
training  or  an  examination  program. 
Instead,  section  33-14  requires  all 
candidates  for  State  certification  to  be 
certified  under  another  OSMRE- 
approved  State  or  Federal  blasters 
certification  program.  Paragraph  3J- 
14(a)  requires  the  MMD  Director  to 
verify  that  any  such  program  requires 
training  in  the  topics  specified  in  section 
33-13  The  Director  also  must  venfy  that 
the  applicant  successfully  completed 
this  training  program  and  passed  an 
examination  on  the  topics.  Paragraph 
33-14(b)  further  requires  candidates  for 
certification  to  have  at  least  one  year  of 
practical  field  expenence.  thus 
satisfying  the  requirement  of  30  CFR 


850.15(a)(2]  that  applicants  have  an 
adequate  level  of  experience. 

The  Federal  standards  for  State 
blaster  certification  programs  in  30  CFR 

850.14  include  specific  requirements, 
such  as  a  written  examination,  that  are 
not  included  in  the  New  Mexico  rule. 
However,  under  the  proposed  rule.  New 
Mexico  caruiot  and  will  not  certify 
candidates  unless  they  are  already 
certified  under  an  OSMRE-approved 
program  in  another  State.  Therefore,  it  is 
not  necessary  for  New  Mexico  to  adopt 
all  the  specific  examination  and 
experience  standards  of  30  CFR  850.14 
since  candidates  will  already  have  met 
those  requirements  in  another  State. 

(c)  Certificate  issuance,  maintenance, 
renewal,  suspension  and  revocation. 
CSMC  Rule  80-1-33-15  authorizes  the 
MMD  Director  to  enforce  all 
certification  conditions  and 
requirements  placed  on  the  applicant  by 
the  State  in  which  he  or  she  is  certified. 
Also,  persons  certified  under  Section  33- 
14  must  meet  all  requirements  for 
recertification  and  demonstration  of 
continued  competency  in  the  other 
Statels)  in  which  they  are  certified  if 
they  desire  to  maintain  their  New 
Mexico  certification.  The  State  rules 
thus  meet  the  certification  and 
recertification  requirements  of  30  CFR 

850.15  (a)  and  (c). 

New  Mexico's  provisions  for 
protection,  suspension  and  revocation  of 
blasters'  certificates  in  paragraphs  33-15 
(c)  and  (d)  include  all  requirements  of 
the  corresponding  Federal  regulations  in 
30  CFR  650.15  (b)  and  (d).  In  addition,  if 
the  Director  of  MMD  suspends  or 
revokes  a  certificate,  the  State  rule 
requires  that  he  notify  all  other  States  in 
which  the  individual  is  certified. 

(d)  Conditions  for  maintaining 
certjfication.  CSMC  Rule  80-1-33-15(3) 
specifies  that,  to  maintain  certification, 
a  blaster  must  immediately  exhibit  his 
certificate  to  an  authorized 
representative  of  the  MMD  Director 
upon  request  and  refrain  from  assigning 
or  transferring  his  or  her  certification  or 
delegating  blasting  responsibility  to  any 
individual  who  is  not  a  certified  blaster. 
The  corresponding  Federal  regulation  at 
30  CF'R  850.1d(e)  requires  three  similar 
conditions,  which  differ  from  the  State 
conditions  only  in  that  the  Federal  rules, 
unlike  the  State  rules,  require  that  the 
blaster  exhibit  his  or  her  certificate  to 
an  authorized  representative  of  OSMRE 
upon  request. 

In  correspondence  with  OSMRE,  New 
Mexico  has  stated  that  it  is  not 
necessary  for  State  regulations  to 
require  blasters  to  exhibit  certificates  to 
an  aulhorired  representative  of  OSMRE 
(Administrative  Record  No.  NM-348). 
New  Mexico  believes  that  OSMRE  has 


authority  under  30  CFR  842.13(aK2)  to 
require  exhibition  of  blasters  certificates 
to  OSMRE  representatives. 

Under  30  CFR  842.13(a)(2),  OSMRE 
has  access  to,  and  the  authority  to  copy, 
any  records  of  a  surface  coal  mining 
operation.  The  Director  finds  that  while 
it  would  provide  clarity  in  the  New 
Mexico  program  to  require  that  the 
blaster  exhibit  hia  or  her  certificate  to 
an  authorized  representative  of  OSMRE. 
the  lack  of  such  a  provision  does  not 
render  the  program  less  effective  than 
the  Federal  rules  because  OSMRE  has 
such  authority  under  the  Federal 
regulations  at  30  CFR  842.13(8)(2). 

Since,  except  as  noted  above,  CSMC 
Rule  80-l-33-15(e)  is  identical  to  30  CFR 
850.15(e),  the  Director  finds  that  the 
State  rule  is  no  less  elective  than,  and 
meets  the  requirements  of,  its  Federal 
counterpart 

2.  Annual  Reports 

New  Mexico  proposes  to  add  to 
CSMC  Rule  80-1  a  new  section  5-28  to 
require  an  annual  report  from  a 
permittee  detailing  reclamation 
measures  taken  during  the  previous 
year.  This  report  due  every  March  1, 
would  include  a  map  showing  permit 
boundaries,  mine  facilities,  roads, 
drainage  features,  impoundment 
features,  coal  waste  disposal  areas,  soil 
stock  piles,  and  reclaimed  areas.  Each 
subsequent  annual  report  would  show 
updates  from  the  previous  year  and 
would  thus  provide  an  additional  means 
of  monitoring  operator  compliance  with 
the  approved  permit 

There  is  no  comparable  requirement 
in  SMCRA  or  the  Federal  regulations. 
Under  30  CFR  730.11(b),  any  State 
regulation  which  provides  for  more 
stringent  control  or  regulation  of  surface 
coal  mining  and  reclamation  operations 
than  the  Federal  regulations  shall  not  be 
construed  to  be  inconsistent  with  the 
Federal  regulations.  Adoption  of  the 
annual  report  requirement  will  not 
adversely  affect  other  provisions  of  the 
program. 

Therefore,  the  Director  finds  that  New 
Mexico's  requirement  for  annual  reports 
is  not  inconsistent  with  SMCRA  and  the 
Federal  regulations. 

3.  Regrading  and  Stabilizing  RiUs  and 
Gullies 

CSMC  Rule  80-1-20-106  requires  the 
stabilization  of  certain  rills  and  guUies 
that  form  in  areas  which  have  been 
regraded  and  topsoiled.  New  Meixco  is 
amending  section  20-106(a)  to  add  a 
general  requirement  that  regraded  and 
topsoiled  areas  be  protected  and 
stabilized  to  effectively  control  erosion 
and  air  pollution  attendant  to  erosion. 
The  added  erosion  control  requirement 


is  identical  to  the  corresponding  Federal 
erosion  conU^l  requirement  in  30  CFR 
816.95(a). 

Section  20-106  also  is  amended  to 
remove  the  specific  requirement  that 
rills  and  gullies  deeper  than  nine  inches 
be  filled  or  stabilized.  This  requirement 
is  being  replaced  with  a  new 
requirement  in  section  20-106;b)  lo  tuL 
regrade  or  otherwise  stabilize,  topsoil 
and  revegetate  rills  and  gullies  which 
disrupt  the  postmining  land  use  or  the 
reeslablishment  of  the  vegetative  cover, 
or  which  cause  or  contribute  to  a 
violation  of  water  quality  standards. 
Revised  section  20-106(b|  is  identical  to 
the  corresponding  Federal  provisions  in 
30  CFR  816.95(b). 

As  currently  approved.  CSMC  Rule 
80-l-20-106(b)  includes  a  "State 
window"  provision  allowing  the  MMD 
Director  to  waive  nil  and  gully  repair 
requirements  if  it  is  demonstrated  that 
erosion  on  the  reclaimed  lands  does  not 
exceed  erosion  levels  on  similar 
unmined  lands  in  the  area,  and  if  the 
rills  and  gullies  do  not  and  would  not 
adversely  affect  compliance  with  oth;;.- 
specific  provisions  of  the  New  Mexico 
regulation.  The  amendment  recodified 
this  provision  as  paragraph  (c)  and 
revises  it  to  require  a  demonstration  that 
the  unrepaired  rills  and  gullies  will  not 
affect  compliance  with  "ali  applicable 
parts  of  these  rules  and  regulations  " 
Thus,  the  revised  wording  broadens  the 
environmental  protection  provided  by 
this  rule. 

For  the  reasons  discussed  above,  the 
Director  finds  revised  CSMC  Rule  80-1- 
20-106  no  less  effective  than  the  Federal 
regulations  and  no  less  sti-ingent  than 
the  requirements  of  SMCRA. 

4.  Permit  Conditions 

New  Mexico  is  amending  CSMC  Rule 
80-1-11-27  to  add  a  new  subsection  [d\. 
The  new  subsection  requires  each  New 
Mexico  permittee  to  notify  the  MMD 
Director,  in  writing,  of  his  or  her 
intention  to  begin  operations  at  least  10 
days  prior  to  initial  surface  disturbance. 

There  is  no  direct  Federal  counterpart 
to  the  New  Mexico  notification 
requirement  However,  this  reporting 
requirement  will  improve  New  Mexico's 
ability  to  monitor  mining  activity  and  it 
will  not  adversely  affect  other 
requirements  of  the  State  program 
Therefore,  the  Director  finds  that  the 
amendment  is  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

5.  Disposal  of  Noncoal  Waste 

.New  Mexico  is  amending  CSMC  Rule 
80-1-20-89  to  include  a  new  subsection 
(e).  This  subsection  provides  that  any 
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nonrnal  mine  wHste  definj^l  as 
"haj;«rdiiu»  '  under  lection  3001  of  the 
Kfdcrnl  R('«<)ur<  e  Conservalion  and 
Recovery  Ai  t  (KCRA)  and  40  CVV.  Part 
2H1  shjll  be  handled  in  Hcc.ortlrtnt  e  wiih 
Siil)title  r  of  RCRA,  the  New  Me ^iro 
Hiimrdous  Waste  Act.  and  rt^ulations 
tisHcHiated  with  either  Act 

Thi-  .New  Mt'Mco  requirement  i* 
i(lciili(,«l  to  M)  C:FK  816  flOld)  and 
Hf  8W(d)  to  the  extent  that  it  rtMju.rfs 
romplidnf:e  wiih  R(;RA   The 
requirement  for  compliance  with  the 
New  Mexico  Hazardous  Waste  A(  t  and 
assiM  laled  rexulalions  represenli  an 
additional  Stale  requirement  aulhori/iMJ 
under  M  CYH  7,(0  n|b|  The  Feder.i! 
re«uiations  at  «)  CFK  Sltt  W»<dl  and 
817  89(d)  were  suspended  on  NovemtRT 
M.  19HH.  (51  W.  41^*5^1  to  implement  the 
decision  of  the  LI  S.  tJistrii  t  Court  for  the 
Uistnct  of  (lolumlna  in  In  re  f\Truinrnt 
SiirfiJi  f  .Vf;/i;,'iy  Hrscilatuui  Liti\;ot!on 
(llj{i:\\\\  Action  No   79-1144.  |uiy  15. 
IWSI  The  court  remanded  these  rules 
because  OSMRK  failed  to  comply  with 
the  pubhc  notice  and  pul)lic  comment 
requirements  of  the  Administrative 
F*TO<:edure  Act  in  promulgation  (jf  the 
rejjulalions   No  substantive  issues  werr 
involved.  Since  New  Meiico  is  not 
sub|e<  t  to  the  Administrative 
I'm*  edures  Act.  failure  to  comply  with 
this  Ai  t  need  not  be  considered  in 
evaluating  this  proposed  amendment 

Therefore,  for  the  reasons  di»<  unsed 
atwive.  the  UirtH-tor  finds  that  LSMC 
Rule  HO-1-21)-a9<e|  is  no  less  strinxent 
than  SMCRA  and  no  less  effe(  \.\f  thar. 
the  Federal  rexuUlions 

rt   ffrnut  Fetta 

Revised  CSMC  Rule  80-1    .VZ5(b) 
deletes  the  minimum  annual  permit 
acreage  fee  of  $1.(X)0  and  provides  for 
<)eterminaticn  of  the  amount  based  on 
disturt>ed  «cr«a)<e   without  establishinx 
a  minimum  fee   Although  30  CVH  777  17 
provides  for  the  assessment  of  permit 
applu  ation  fees,  the  method  for 
determining  the  amount  of  such  fees  is 
left  to  the  discretion  of  the  n'^ulatory 
authority   Therefore,  the  Dire(  tor  nn<ls 
that  .New  Mexu  i>  s  reviseii  pcrmil  fee 
schedule  is  not  inconsistent  with  any 
Fmleral  requirements 

7  Supfx>r(  Fitcjl:tit'i  un,f  Utility 
InataHationa 

New  Mexico  is  amending  CSMt    Rule 
80-1    20-lfll(«l  to  include  fuel,  cht-mi-  a! 
and  lubncant  storage  fai  ilities  as 
activities  subiect  to  the  (oal  surface 
mining  performanc  o  standards 
Sut)8ection  80-1-20- 181(«]  is  aUo  boinH 
modified  e<litorially  to  elimma'f 
paragraphs  Ml  and  [2]  while  retammx 
the  same  language  as  a  innlmua'i.in  of 
paragraph  |a| 


The  Federal  regulations  for  support 
facilities  at  30  CFK  816/817  181  do  not 
specifically  mention  fuel,  chemical  and 
lubncant  storage,  although  storage 
areas,  in  general,  are  included  under 
other  Federal  provisions  The  New 
Mexico  requirement  adds  ipecificity  to 
CSMC  Rule  B0-l-20-lBl(a).  therefore, 
the  Director  finds  that  the  revised  rule  is 
not  inconsistent  with  SMCRA  and  the 
Federal  rec^uirements 

H  Cut  and  Fill  Termct's 

,\ew  Mexico  i(  amending  its 
b  ickfilling  and  grading  requirements  at 
CSMC  Rule  8O-l-2O-102(b)(3)  by 
Iflriing  a  requirement  that  the 
ouislopes  of  cut  and  fill  terraces  have  a 
minimum  static  safety  factor  of  1  3 

The  Federal  rules  concerning  cut  and 
fill  terraces  at  30  CF'R  816/817  102(g)  do 
not  include  the  specific  provision  that 
terrai  e  outslopes  have  a  13  static  safety 
fai  tor   Since  .New  Mexico's  niles  and 
the  Federal  regulations  at  30  CF'R  816/ 
817  102(g)  both  include  requirement.s 
that  all  backfilled  areas  attain  a 
minimum  static  safety  factor  of  13.  the 
tt-parate  r«'quirement  of  CSMC  Rule  80- 
1   21)-  102(b)(3)  IB  redundant.  Therefore, 
the  Director  finds  that  New  Mexico's 
revised  rule  is  no  less  effective  than  the 
Federal  regulations  at  30  C\K  816' 
817  102(g) 

9  Cover:n\i  Coal  and  And  and  Toxtc 
Forminji  Materials 

•New  Mexico  is  amending  CSMC  Rule 
80-1  20- 103(a)  by  adding  a  new 
paragraph  (2)  and  recodifying  current 
paragraph  (2)  as  paragraph  (3)  The 
revised  rule  allows  the  Director  of  MMD 
to  specify  thicker  amounts  of  baciifill  to 
isolate  coal  seams  and  acid  and  toxic- 
formmg  and  combustible  matenals  The 
Federal  regulations  require  similar 
safeguards  at  30  CFR  816/817  41  and 
HU)/H17  102(0  Therefore,  the  Director 
finds  that  the  revised  New  Mexico  rule 
IS  no  le«i  effective  than  the  Federal 
■■egiilalions 

to  Intpt^  ticns 

C;SMC  Rule  80-1-2W-11  is  being 
amended  to  provide  for  aenal  partial 
in.Hpections.  reduce  the  inspection 
frequency  for  Inactive  surlace  mining 
operations,  and  provide  for  quarterly 
msp^'ctions  for  permitted  operations  that 
have  not  commenced  operations 

New  Mexico's  currently  approved 
program  requires  all  inspections  to  be 
on  the  ground  inspections  and  di>es  not 
distinguish  between  af-tive  and  inactive 
operations  with  regard  to  inspiection 
frequency   The  procedures  for  aenal 
inspections  at  CSMC  Rule  80-l-29-n(a) 
are  similar  to  30  CFR  840  11  (a)  and  (d); 
therefore,  the  Director  finds  the  revised 


New  Mexico  rule  regarding  aerial 
inspections  to  be  no  less  effective  than 
the  Federal  regulations. 

Revised  CSMC  Rule  80-l-29-ll(b) 
defines  inactive  operations  and  provides 
for  quarterly  complete  inspections  of 
such  sites  in  a  manner  similar  to  30  CFR 
840  11  (b)  and  (f)  Although  not 
specifically  mentioned,  the  Director  of 
.New  Mexico  MMD  also  has  the 
authority  to  require  such  partial 
inspections  of  inactive  coal  surface 
mining  operations  as  arc  necessary  to 
ensure  effective  enforcement  consistent 
with  the  Federal  rule  at  30  CFR 
840  11(a)  Both  the  Federal  and  New 
Mexico  rules  establish  minimum 
inspection  frequencies  but  neither  limits 
additional  inspections  which  may  be 
performed  Therefore,  the  Director  finds 
.New  .Mexico's  procedures  and 
requirements  for  inspecting  inactive  coal 
surface  mining  operations  to  be  no  less 
effective  than  the  Federal  regulations. 

New  Mexico  is  adding  a  new 
subsection  (c)  to  CSMC  Rule  80-1-29-11. 
This  new  paragraph  requires  quarterly 
inspections  of  undisturbed  permits  until 
the  permittee  notifies  the  MMD  it  is 
commencing  operations.  Since  a  permit 
IS  not  8ub|ect  to  the  inspection  criteria 
of  30  CFR  Part  842  until  disturbed,  the 
Director  finds  New  Mexico's  rule  is  not 
inconsistent  with  the  Federal 
requirements  and  provides  the 
necessary  safeguards  to  monitor  the 
commencement  of  new  operations.  The 
Director  notes  that  in  re\  ising  CSMC 
Rule  80-l-2»-ll  New  Mexico  added  a 
new  subsection  (c)  but  did  not 
redesignate  existing  subsection  (c)  or 
the  paragraphs  that  follow  Therefore, 
.New  Mexico  will  have  two  paragraphs 
codified  as  (c)  under  Rule  80-1-29-11 
when  this  program  amendment  becomes 
effective  Tlie  Director  expects  that  New 
Mexico  will  correct  this  editorial  error 
during  Its  next  rulemaking 

1 1  Miscellaneous  Provisions 

The  amendment  int  hides  two 
additional  changes  CSMC  Rule  80-1-8- 
n  IS  being  amended  to  add  a  provision 
that  information  on  pTn^.ining  resources 
will  be  used  during  evaluation  of  the 
permit  application 

Although  the  corres[>onding  Federal 
rules  at  30  CVR  779  11  and  783  11  lack  a 
similar  provision,  the  Director  finds  that, 
by  implication,  they  have  a  similar 
purpose  Therefore,  the  revised  New 
Mexico  rule  is  no  less  effee  tive  than  the 
cited  Federal  rules 

CSMC  Rule  80-l-9-lH(b)(4)  is  being 
revised  for  clant>  by  changing  the  word 
topdressing'  to  "topsoil".  Since  this  is 
a  nonsubstantive  change,  the  Director 
finds  that  it  does  not  render  the  New 


Mexico  program  less  effective  than  the 
Federal  requirements. 

IV.  Summary  and  Disposition  of 
Comments 

No  public  comments  were  received. 
Pursuant  to  Section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll),  comments 
were  solicited  from  various  Federal  and 
State  agencies  with  an  actual  or 
potential  interest  in  the  New  Mexico 
program. 

The  Environmental  Protection  Agency 
(EPA)  submitted  comments 
(Administrative  Record  No.  NM-403)  on 
the  proposed  regulations  concerning 
water  quality  standards.  Based  on  EPA's 
comments  and  other  considerations, 
New  Mexico  withdrew  all  proposed 
amendments  concerning  water  quality 
standards  (Administrative  Record  No. 
NM-438).  EPA's  comments  are, 
therefore,  no  longer  applicable  to  this 
rulemaking.  EPA  did  not  comment  on 
the  remainder  of  the  proposed 
regulations. 

The  New  Mexico  Office  of  Cultural 
Affairs  and  Historical  Preservation 
recommended  that  cultural  resources 
information,  such  as  mitigation 
stipulations,  known  site  information, 
and  a  summary  of  completed  and 
anticipated  work  be  included  in  the 
aimual  report  (Administrative  Record 
No.  NM-368).  As  noted  in  Finding  2 
above,  there  is  no  Federal  requirement 
for  an  armual  report.  Therefore,  OSMRE 
cannot  require  the  State  to  include 
specific  items  in  the  report.  Other 
sections  of  the  New  Mexico  program 
either  contain  or  are  being  amended  to 
include  all  the  mandatory  cultural 
resource  requirements. 

V.  Director's  Decision 

The  Director,  based  on  the  above 
findings,  is  approving  the  amendment 
submitted  by  New  Mexico  on  June  17, 
1987,  as  revised  and  clarified  on 
February  18, 1988,  and  August  10, 1988. 
The  Director  is  approving  these  rules 
provided  that  they  are  adopted  in  a  form 
identical  to  that  submitted  to  and 
reviewed  by  OSMRE  and  the  public. 

The  Director  is  amending  30  CFR  Part 
931  to  reflect  his  approval  of  this 
amendment  and  the  removal  of  a 
required  program  amendment 
concerning  blaster  training, 
examination,  and  certification.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  conform  their  programs  to 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 


VI.  Procedural  Matters 

1.  Compliance  with  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d),  no  environniental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3,  4, 
7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
Impose  any  requirements  established  by 
SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  931 

Coal  mining.  Intergovernmental 
relations.  Surface  Mining,  Underground 
Mining. 

Date:  March  3. 1989. 
Robert  H.  Gentile. 

Director,  Office  of  Surface  Mining 
Reclamation  and  ElnforcemenL 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  931— NEW  MEXICO 

1.  The  authority  citation  for  Part  931 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  S  931.15,  a  new  paragraph  (h)  is 
added  to  read  as  follows: 

S  931.15    Approval  of  amendments  to  State 
regulatory  program. 
«        •        t        •        • 

(h)  The  following  amendment  is 
approved  effective  March  9, 1989. 
Revisions  to  or  addition  of  the  following 
portions  of  New  Mexico  Coal  Surface 
Mining  Commission  (CSMC)  Rule  80-1, 
as  submitted  on  June  17, 1987,  and 


clarified  and  modified  on  February  la 
1988,  and  Augiwt  10, 1988.  provided  New 
Mexico  promulgates  these  rules  in  a 
form  identical  to  that  in  which  they  were 
reviewed  by  OSMRE: 

Section  5-25  Permit  Fees. 

Secbon  5-28  Annual  Reports. 

Section  8-11  General  Requirements  for 
Permit  Applications. 

Section  9-18  General  Requirements  for 
Reclamation  Plan. 

Section  11-27  Permit  Conditions 

SecUon  20-89  Disposal  of  Noncoal  Waste 

Section  20-102  Cul-and-Fill  Terraces. 

Section  20-103  Covering  Coal  and  Acid  and 
Toxic -Forming  Materials. 

Section  20-106  Regrading  and  Stabilizing 
Rills  and  Gullies. 

Section  20-181  Support  Facilities  and 
Utility  installations. 

Section  2^11  Inspections. 

Part  33  Training,  Examination,  and 
Certification  of  Blasters. 

S  931.16    (R«mov«d  and  RaMrved] 

3.  Section  931.16  is  removed  and 
reserved 
(FR  Doc.  89-5476  Filed  3-8-89:  845  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  45 
(DoO  Instruction  1336.1] 

Certificate  of  Release  or  Dtecharge 
From  Active  Duty  (DO  Form  214/5 
Series) 

agency:  Department  of  Defense. 
action:  Final  rule. 

SUMMAftv:  This  document  amends  32 
CFR  Part  45  to  incorporate  the  correct 
pages  of  Appendix  A  of  this  part  On 
February  21, 1989,  the  Department  of 
Defense  published  in  the  Federal 
Register  this  final  rule.  Appendix  A  was 
not  accurately  displayed,  therefore,  we 
are  revising  Appendix  A. 

EFFECTIVE  DATE:  January  6. 1989, 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Lt.  Col.  T.  Sutheriand.  Office  of  the 
Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel),  the 
Pentagon,  Washington.  DC  20301, 
telephone  202-895-6312. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  32  CFR  Part  45 

Armed  forces  reserves.  Military 
personnel. 

Accordingly.  32  CFR  Part  45  is 
amended  as  follows: 
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32CFflPwt35B 
(OoO  Olractiv*  S10&41] 

Dtitim*  Advanod  n>a»f  ch  Proj»cti 
Agwicy  (DARPA) 

aqcmcy:  Department  of  Defense. 
action:  Final  rule. 

tmnKtWY;  This  document  revises  32 
CFR  Pant  356  to  reflect  placement  of  the 
Defense  Advanced  Research  Projects 
Agency  under  the  authority,  direction, 
and  control  of  the  Under  Secretary  of 
Defense  for  Acquisition;  to  change  the 
title  of  the  Assistant  Secretary  of 
Detense  (ConiptroUer)  to  Comptroller  of 
the  Department  of  Defoise  puraaant  to 
10  U.S.C  131;  and  to  make  minor 
editorial  changes. 
■mCTTVI  DATE  January  25, 1989. 
FOM  RmTNDI  MPOMMATION  CONTACT: 
Mr.  R..  Furtner,  Office  of  the  Director  for 
Administration  and  Management 
Washington.  DC  20301-1155.  telephone 
202-697-0709. 
•UmJEMCNTAItY  INFONMATION: 

List  of  SubjecU  in  32  CFR  Part  351 

Organization  and  management 
Accordingly.  Title  32  CFR  Part  358  is 

revised  as  follows: 

PART  35B-OEFEII8E  ADVANCED 
RESEARCH  PROJECTS  AGENCY 


Sec 

358.1 

Purpose. 

358.2 

Misaion. 

358.3 

Organization  und  Management. 

358.4 

Re^xnsibilities  and  Functions. 

358.5 

Authority. 

358.6 

Relatioiuhip*. 

35a7 

Administration. 

AppMMfix — OeUgatioa  of  Authority 
Autkorily:  10  VS.C.  133 

S  354.1    Purpoaa. 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  Defense  under  Title  10 
U.S.C.  this  document  revises  32  CFR 
Part  358  to  update  the  responsibilities, 
functions,  relationships,  and  authorities 
of  the  Defense  Advanced  Research 
Projects  Agency  (DARPA). 


S354J 

As  the  central  research  and 
development  organization  of  the 
Department  of  Defense  with  a  primary 
responsibility  to  maintain  U.S. 
technological  superiority  over  potential 
adversaries,  DARPA  shall: 

(a)  Pursue  imaginative  and  innovative 
research  and  development  projects 
offering  significant  military  utility. 

(b)  Manage  and  direct  the  conduct  of 
basic  and  applied  research  and 
development  tlwt  exploits  scientific 


breaktfaroaghs  and  demonstrates  the 
feasibility  of  revolutionary  approaches 
for  improved  cost  and  performemce  of 
advanced  technology  for  future  military 
applications. 

(c)  Stimulate  a  greater  emphasis  on 
prototyping  in  defense  systems  by 
condocting  prototype  projects  that 
embody  tedmology  thiat  mi^t  be 
incorporated  in  joint  programs, 
programs  in  support  of  deployed  VS. 
Forces  (including  the  Unified  and 
Specified  Commands),  or  selected 
Mihtary  Department  programs,  and  on 
request,  assist  the  Military  Departmmts 
in  their  o«m  prototyiring  programs. 


f  3SCJ 

DARPA  is  established  as  a  separate 
Agency  of  the  Department  of  Defense 
under  the  direction,  authority,  and 
control  of  the  Under  Secretary  of 
Defense  (Acqnisitiaii}  (USO(A)).  in 
accordance  widi  32  CFR  Part  382.  It 
shall  consist  of  a  Director  and  such 
subordinate  elements  as  are  established 
by  the  Director  within  resources 
authorized  by  the  Secretary  of  Defense. 


§35S.4    RMpofwMHttM and Functtona. 

The  Director.  DARPA.  shall: 

(a)  Otganize.  direct  and  manage  the 
DARPA  and  all  assigned  resources. 

(b)  Provide  guidance  and  assistance, 
as  appropriate,  to  all  DoD  Components 
and  other  U.S.  Covermnent  activities  on 
matters  pertaining  to  the  projects 
assigned  to  DARPA. 

(c)  Recommend  to  the  Secretary  of 
Defense,  through  the  USO(A)).  the 
assignment  of  research  projects  to 
DARPA. 

(d)  Arrange  for  the  performance  of. 
and  supervise  the  work  connected  with. 
DARPA  projects  assigned  to  the  Military 
Departments,  other  U.S.  Government 
activities,  individuals,  private  business 
entities,  educational  institutions,  or 
research  institutions,  giving 
consideraticxi  to  the  primary  functions 
of  the  Military  Departments. 

(e)  Engage  in  assigned  advanced 
research  projects. 

(f)  Keep  the  USD(A).  the  Military 
Departments,  the  Joint  Chiefs  of  Staff 
(]CS).  and  other  DoD  Agencies  informed, 
as  appropriate,  on  significant  ne".- 
developments,  breakthroughs,  and 
technological  advances  within  assigned 
projects  and  on  the  status  of  such 
projects  to  faciUtate  early  operational 
assignment. 

(g)  Prepare  and  submit  to  the 
Comptroller  of  the  Department  of 
Defense,  in  accordance  with  established 
procedures,  the  DARPA  annual  program 
budget  estimates,  to  include  the 
assignment  of  appropriation  program 
priorities. 


[h]  Perform  such  othpj-  functions  as 
may  be  assigned  by  the  USD(A) 

§358.5    Aulhodty. 

The  Director,  DARPA.  is  specifically 
delegated  authority  to: 

(a)  Place  funded  work  orders  with 
Military  Departments  and  other  DoD 
Components  or  directly  with 
subordinate  levels  of  the  Militar> 
Departments,  after  clearance  with  the 
Secretary  of  the  Mihtary  Department 
concerned 

(b)  Authorize  the  allocation,  as 
appropriate,  of  funds  made  available  to 
DARPA  for  assigned  advanced  projects. 

(c)  Establish  for  DARPA.  the  Military 
Departments,  and  other  R&D  ac:ivitie&, 
procedures  required  in  connection  with 
work  being  performed  for  DARPA. 
consistent  with  pohdes  and  instructions 
governing  the  Department  of  Defense. 

(d)  Serve  as  head  of  an  Agency  and 
Contracting  Activity  withui  the  meaning 
of,  and  subject  to  the  limitations  of.  FAR 
Subpart  2.1.  April  1. 1964.  as 
supplemented  by  DFARS  Subpart  202.1. 

(e)  Prosecute  assigned  advanced 
research  projects  by  contract  grant 
cooperative  a^-eement  or  any  other 
authorized  means. 

(f)  Acquire  or  construct  directly  w 
through  a  Mihtary  Department  or  other 
U.S.  Government  Agency,  such  research. 
development  and  test  facihties  and 
equipment  required  to  carry  out 
assignments  that  may  be  approved  by 
the  Secretary  of  Defense  in  arxordance 
with  applicable  statutes  and  DoD 
Directives. 

(g)  Obtain  reports  and  information, 
consistent  with  the  policies  and  criteria 
of  DoD  Directive  7750.5  and  advice  and 
assistance  from  other  DoD  Componenis. 
as  necessary,  to  carry  out  DARPA 
functions  and  responsibilities. 

fb)  Exercise  the  administrative 
authorities  in  the  Appendix  to  this  part 

§35t4    RsMkMMhipa. 

(a)  In  the  performance  of  assigned 
functions,  the  Director,  DARP.\,  shall 

(1)  Maintain  appropnatt  liaiso.n  for 
the  exchange  of  information  and  advice 
in  the  field  of  assigned  responsibility 
with  other  DoD  Components,  Agenaes 
of  the  executive  branch,  foreign  research 
activities,  and  non-DoD  R*D  activities 
including  private  business  entities  and 
educational  institutions. 

(2)  Ensure  that  appropriate  staff 
elements  of  the  Office  of  the  Secretary 
of  Defense  (OSD).  the  joint  Chiefs  of 
Staff  and  the  Joint  Staff,  the  .Military 
Departments,  and  other  DoD 
Components  are  kept  fully  informed 
concerning  DARPA  activities  with 
which  they  have  substantive  concern 
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(3)  Make  appropriate  us«  of 
i-stablished  facilities  and  s«rviceB  In  the 
Department  of  DcfunMC  or  other 
Uovernmenlal  Axencii'S.  wherever 
practicable,  to  achifve  maximum 
efficiency  and  economy 

(hj  The  S«crt'tarie9  of  the  Military 
Dt'partments  and  heads  of  other  Dol) 
Components  shall. 

(1)  f*rt)vuie  assistance  and  support,  in 
their  respective  fields  of  responsibility 
.md  within  availalile  resources,  to  the 
Director,  DARPA,  as  may  be  necessary 
to  carry  out  the  responsibilities  and 
functions  assigned  to  DARPA. 

(2)  Coordinate  with  the  Director, 
DARPA.  on  all  matters  related  to 
responsibilities  and  functions  assigned 
to  DARPA. 

}  )M.7    AdmAntotrstlofv 

(a I  The  Director,  DARPA.  shall  be  a 
civilian  selected  by  the  Se<;retary  of 
Defense 

(bj  DARPA  shall  be  authorized  such 
pen»imnel.  facilities,  funds,  and  other 
admmislralive  support  as  the  Set  ret  a  ry 
of  Defense  deems  necessary 

(c)  The  Military  Departments  shall 
assign  personnel  to  DARP.A  in 
accorilance  with  approved 
authorizations  and  pro<:edure8  for 
assignment  to  joint  duty 

(d)  Administrative  support  required 
for  DARPA  shall  be  pnivided  by  the 
Director.  Washington  Headquarters 
S«'rM(  es  (WHS),  and  other  DoD 
Component.*,  as  apprtipriate 

Appendix — Oei«^Hoaa  of  Authority 

Purvuanl  to  the  authori  ,  varied  in  the 
S«'<;r«tdry  of  Defen»«,  and  iuljie*:!  to  the 
(ilrwction.  authontjr  and  ciintml  of  lh« 
Se(  rplary  of  Defen**,  snd  in  <(  cordnncr  with 
L)<iU  policies.  I)ir«t:tivef.  and  Inttrut.tiuns.  the 
Dirwclof   DARi'A,  or  in  the  at)»«TM:«  of  the 
Dim  tor  the  p«fr»<)n  acting  for  th*-  DinH-fur  is 
heretiy  deieniiled  a'ilhonfy  at  requirwl  in  th« 
ailrniuiitration  and  operation  of  UARf'A  to 

1  DttaiKnala  any  position  In  DARPA  at  a 
■  ji-nmUvr"  poeition.  in  acconlanc*  with  S 
V  SC  7^^Z.  Kxenitivp  ()n>«T«  104S«).  12-UV 
and  \ZSM.  and  IkA)  Direi  live  5200  2.  DoU 
P»Ti«iinriel  Sw  uniy  F*njtP'«'n."  lV<;enibtT  20. 
Itf^M.  Ml  tppniprirtiH 

2  .Aiilhon/*'  and  approve  ov«!rtime  work 
for  UARl'.'V  rivilidn  offi(  era  arMi  employ«»«>»  in 
acr«>rdance  with  5  I !  S  C;  Chapter  S.%. 

SuIh  hijptHr  V    and  applicatil*-  OPM 
ri>Hutationa 

J   Authiinie  and  approvH 

n    1  ravel  for  IJ.ARf'A  civilian  officer*  and 
«iiiplov'-«'t  in  XI  1  onlrtnce  with  joint  Tr«v«l 
Reuulaliona   Volurie   I.  "Ddl)  (jviliaii 
Pervinnel 

b  Tl'^l^KlrMry  duly  tmvel  for  niilitiiry 
p»"r^ocinel  aiai|{iied  or  (telaiieii  to  DARP.A  in 
•ccuinldncp  with  joint  Travel  Rexulatloiii. 
Volume  1.   "Memtj^rt  of  I 'informed  Servuea." 

r   Invitational  truvel  to  p»'n»oni  mtvimh 
without  I  i)nip«n»rtHon  whoae  runuiilfue 
advmory    or  olher  highly  ipe*  Mhred 


technical  tarvicea  ar^  r«quir«<)  In  •  capacUy 
that  IS  directly  related  to.  or  la  in  connection 
with.  DARPA  activities,  pursuant  to  5  U  S  C. 
57ra 

4  Approve  the  expenditure  of  funiln 
available  for  travel  by  military  personnel 
a«Migned  or  detailed  to  DARPA  for  expenses 
ini  uient  to  attendance  at  meetings  of 

tef  hnical.  icientific  professional  or  other 
aimilar  organizations  In  such  instances  where 
the  approval  of  the  Secretary  of  Defense,  or 
desiKTiee.  Is  required  by  law  (37  Li.S.C  412 
and  i  use  4110  and  4111).  This  authority 
cannot  be  redelegated. 

5  Develop,  establish,  and  maintain  an 
active  and  continuing  Records  Management 
Prugram.  pursuant  to  Section  508(h)  of  the 
Kclernl  Record*  Act  of  19S0  (44  U  S.C  3102). 

ft.  Enter  into  and  administer  contracts, 
directly  or  throu||h  a  Military  Department. 
DoD  contract  administration  services 
cojn(>onent.  or  other  Government  Department 
or  Agency  at  appropriate,  for  supplies. 
eijijipment.  and  services  required  to 
a(.(  oniphah  the  mitmon  of  DARPA  To  the 
extent  th<il  any  law  or  Executive  orxler 
8p«'(  ifii  iilly  limits  the  exen;i»e  of  such 
du'honty  to  persons  at  the  StrcretariHl  level, 
«ui.h  authority  shall  l)e  exercised  h>  the 
dppmpnale  Under  Secretary  or  Assistant 
Secretary  of  IX-fense 

7  t-jiter  into  and  udminisler  «r.inls,  co- 
operatue  axreements,  and  other  authonzed 
transai.tuint  with  any  A^^ency  univers.ty, 
non  profit  corporation  or  other  orjjaniz.ition 
to  (arrv  out  or  support  work  required  to 
»xecutp  any  assigned  advanced  researt.h 
prii|ect 

8  Kitdlilish  .md  ute  imprett  funds  for 
maiinx  small  purchases  of  materiHl  and 
servi'.es  other  than  personal,  for  D.ARPA. 
when  It  IS  determined  more  advantnijeous 
and  ronststeni  with  the  t)eal  inlerettt  of  the 
Government,  in  accordance  with  DoD 
Inslrut  lion  5100.71,  "Delegation  of  Authority 
and  KeKuUtion*  Relating  to  Cash  Held  at 
Prr*ondl  Ruk  Including  Impnrtt  Funds." 
Mnah  5.  14-3. 

9  Auth<inie  the  publication  of 
•dvirtisementt.  notice*,  or  propoaal*  In 
newspapers,  magniines,  or  other  public 
peninlical*  a*  required  for  the  effective 
administration  and  operation  of  DARPA 
conaitlent  with  44  U  S  C  3702. 

in.  Promulgate  the  necessary  aecunty 
rvKuljition*  for  the  protection  of  property  and 
placet  under  the  jurisdiclion  of  the  Director. 
DARJ'.A.  pursuant  to  DciD  Dire<tive  5200 a 
"Se<  unty  of  Military  Installations  dnd 
Resources."  July  29.  1960 

11  Katablith  and  maintain,  fur  the 
fum  tion*  assigned,  an  appropnate 
puliliijiiion*  tytlem  for  the  promulgation  of 
common  supply  and  service  rejfulationt. 
Instruction*,  and  reference  document*,  and 
cJiange*  thereto,  pursuant  to  the  polu  let  and 
prfH«ture»  in  DoD  S025  1-M.  "Department  of 
Detente  Directives  System  Proc4*<iures,"  April 

14H1 

12  In  tcKirdinaliiin  wilh  the  Dir»><  tor  of 
Administration  and  Management,  enter  into 
tupf>ivrt  and  service  ajfreemenls  with  the 
Military  Department*,  other  DoD 
C4)nn><)nenlt  or  other  (kivemment  Agencies, 
as  rr-ijuired  for  the  efTw  tive  performance  of 
D.'VKI'A  fiini  tions  snd  resp<insihih*ie« 


13  E.stahlish  and  maintain  appropriate 
property  accounts  for  DARPA  and  appoint 
Boards  of  Survey,  approve  reports  of  survey 
relieve  personal  liability,  and  drop 
accountabibty  for  DARPA  proparty  contained 
in  the  authorized  property  account*  that  has 
been  lost  damaged,  stolen,  destroyed  or 
otherwite  rendered  unserviceable,  in 
accordance  with  apphcable  law*  and 
regulation*. 

The  Director.  DARPA.  may  redelgate  theae 
authorities  as  appropnale.  and  In  writing, 
except  at  otherwise  specirically  indicated 
above  or  as  otherwise  provided  by  law  or 
regulation. 

Marrii  0,  1989. 
L  M.  Byauao. 

A  Itemate  OSD  Fffdfral  Register  Laiaon 
Officer.  Department  of  Defense 
[VR  Doc.  8e-«517  Filed  3-ft-89;  8  45  am] 
BHXMM  oocjc  iata-«v-M 


DapartnMnt  of  th«  Army 

32  CFR  Part  518 

(Army  R«9.  340-17) 

R*t*a««  of  Infonnatlon  and  Records 
From  Army  FU«« 

AOKNCr:  Department  of  the  Anny,  DoD 
ACTTOM:  Final  rule. 

summary:  The  Department  of  the  Army 
is  amending  its  rule  for  administering 
the  Freedom  of  Information  Act  by 
revising  Initial  Denial  Authorities' 
responsibilities. 

DATE  Effective  on  March  9.  1989. 
FOM  PUMTHEII  MPOMMATKM  COHTACT 
Mr  William  A.  Walker,  Policy  and 
Strategy  Directorate,  Office  of  the 
Director  of  Information  Systems  for 
Command,  Control.  Communications 
and  Computer*,  Office  of  the  Secretary 
of  the  Army,  Washington,  DC  20110- 
0107, 

•umcMCMTAirv  wurowMATiON:  This 
amendment  shifts  responsibilities  for 
initial  denial  authonty  held  by  the 
Administrative  Assistant  to  the 
Secretary  of  the  Army,  by  designating 
new  initial  denial  authorities  as  follow: 
Assistant  S^'cretary  of  the  Army 
(Financial  Management)  for  finance  and 
accounting  rt^cords:  Assistant  Secretary 
of  the  Army  (Research,  Development 
and  Acquisition)  for  procurement 
records;  and.  Director  of  Information 
Systems  for  Command,  Control. 
Communications  and  Computers  for 
Information  resourres  management 
related  recnnis  It  also  provides  thut 
special  initial  denial  authority  may  be 
design.ited  in  cases  that  do  not 
specifically  fall  under  an  existing  initial 
denial  authority  purview.  This  rule  is 
not  a  "major  rule"  as  defined  by 


Executive  Order  12291.  Therefore,  no 
regulatory  impact  analysis  has  been 
prepared.  The  Department  of  the  Army 
certifies  that  this  document  will  not 
have  an  impact  on  a  significant  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  et  seq.) 
Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared.  The  rule 
has  no  collection  of  information 
requirements  and  therefore  does  not 
require  the  approval  of  OMB  under  44 
use.  3501  et.  seq. 

Lists  of  Subjects  in  32  CFR  Part  518 

Information,  Archives  and  records 
Privacy,  Freedom  of  information. 

Dated:  March  1,  1989, 

John  O,  Roach, 

Department  of  the  Army  Liaison  Officer  with 
the  Federal  Register 

PART  518— (AMENDED] 

32  CFR  Part  518  is  amended  to  read  as 

follows: 

Subpart  E— Release  and  Processing 
Procedures 

1.  32  CFR  Part  518.15  is  amended  by 
revising  paragraphs  (a)(4)  (i)  through 
(xxiv)  as  follows: 

i  5ia.15    InttM  determinatiorts. 

(a)  *  •  • 

(4)  •    •   • 

(i)  The  Administrative  Assistant  to  the 
Secretary  of  the  Army  is  authorized  to 
act  for  the  Secretary  of  the  Army  (SA) 
on  requests  for  all  records  maintained 
by  the  Office  of  the  Secretary  of  the 
Army  and  its  serviced  activities,  except 
those  specified  in  paragraphs  {a)(4)  (ii) 
through  (vi)  of  this  section,  as  well  as 
those  requests  requiring  the  persona! 
attention  of  the  SA. 

(ii)  The  Assistant  Secretary  of  the 
Army,  (Financial  Management)  is 
authorized  to  act  on  requests  for  finance 
and  accounting  records. 

(iii)  The  Assistant  Secretary  of  the 
Army,  (Research,  Development  and 
Acquisition),  is  authorized  to  act  on 
requests  for  procurement  records,  other 
than  those  under  the  purview  of  the 
Chief  of  Engineers  and  the  Commander, 
US.  Army  Materiel  Command. 

(iv)  The  Director  of  Information 
Systems  for  Command,  Control. 
Communications  and  Computers  is 
authorized  to  act  on  requests  for  records 
pertaining  to  the  Army  Information 
Resources  Management  Program 
(automation,  telecommunications. 


visual-information,  records 
management,  pubhcations  and  printing, 
and  Ubraries). 

(v)  The  Inspector  General  is 
authorized  to  act  on  requests  for  all 
Inspector  General  records  under  Army 
Regulation  20-1. 

(vi)  The  Auditor  General  is  authorized 
to  act  on  requests  for  records  relating  to 
audits  done  by  the  U.S.  Army  Audi; 
Agency  under  Army  Regulation  10-2. 
This  includes  requests  for  related 
records  developed  by  the  Audit  Agency 

(vii)  The  Deputy  Chief  of  Staff  for 
Operations  and  Plans  is  authorized  to 
act  on  requests  for  records  relating  to 
strategy  formulation:  force  development, 
individual  and  unit  training  policy, 
strategic  and  tactical  command  and 
control  systems,  nuclear  and  chemical 
matters,  use  of  DA  forces,  and  military 
police  records  and  reports,  prisoner 
confinement,  and  correctional  records 

(viii)  The  Deputy  Chief  of  Staff  for 
Persomiel  is  authorized  to  act  on 
requests  for  case  summaries;  letters  of 
instruction  to  boards;  behavioral  science 
records,  general  education  records,  and 
alcohol  and  drug  prevention  and  control 
records.  Excluding  individual  treatment/ 
test  records:  which  is  a  responsibility  of 
The  Surgeon  General. 

(ix)  The  Deputy  Chief  of  Staff  for 
Logistics  is  authorized  to  act  on  requests 
for  records  to  DA  logistical  requirements 
and  determinations,  policy  concerning 
materiel  maintenance  and  use, 
equipment  standards,  and  logistical 
readiness. 

(x)  The  Chief  of  Engineers  is 
authorized  to  act  on  requests  for  records 
involving  civil  works,  military 
construction,  engineer  procurement,  and 
ecology:  and  the  records  of  the  U.S. 
Army  Engineer  divisions,  districts, 
laboratories,  and  field  operating 
agencies. 

(xi)  The  Surgeon  General  is 
authorized  to  act  on  requests  for 
medical  research  and  development 
records,  and  the  medical  records  of 
active  duty  miUtary  personnel, 
dependents,  and  persons  given  physical 
examinations  or  treatment  at  DA 
medical  facihties;  to  include  alcohol  and 
drug  treatment/test  records. 

(xii)  The  Chief  of  Chaplains  is 
authorized  to  act  on  requests  for  records 
involving  ecclesiastical  relationships, 
rites  performed  by  DA  chaplains,  and 
non-privileged  communications  relating 
to  clergy  and  active  duty  chaplains 
military  personnel  files. 

(xiii)  The  Judge  Advocate  General 
(TJAG)  is  authorized  to  act  on  requests 
for  records  relating  to  claims,  courts- 


martial,  legal  services,  and  similar  legal- 
type  records.  TJAG  is  also  authorized  to 
act  on  requests  for  records  described 
elsewhere  in  this  AR.  if  those  records 
relate  to  htigation  in  which  the  United 
States  has  an  interest.  In  addition.  TIAG 
is  authorized  to  act  on  requests  for 
records  that  are  not  within  the 
functional  areas  of  responsibilitv  of  any 
other  IDA. 

(xiv)  The  Chief,  .\ationcl  Guard 
Bureau  is  authonzed  to  act  on  requests 
for  all  Army  National  Guard  records, 
unless  such  records  clearly  fall  within 
another  IDA's  responsibility.  This 
includes  National  Guard  organization 
and  training  files,  plans,  operations,  and 
readiness  files  policy  files,  historical 
files,  dnd  files  relating  to  .National 
Guard  military  support  and  civil 
disturbance  activities 

(xv)  The  Chief  of  Army  Reserve  is 
authonzed  to  act  on  requests  for  all 
personnel  and  medical  records  of 
retired,  separated,  discharged,  deceased, 
and  reserve  componen!  military 
personnel,  and  all  Army  reserve  (USAR) 
records,  unless  such  records  clearly  fall 
within  another  IDA's  responsibility.  T^is 
includes  records  relating  to  USAR  plans, 
policies  and  operations,  changes  in  the 
organizational  status  of  USAR  units, 
mobilization  and  demobilization 
policies,  active  duty  tours,  and  the 
Individual  Mobilization  Augmentation 
Program 

(xvi)  The  Commander,  United  States 
Army  Malenal  Command  (AMC)  is 
authorized  to  act  on  requests  for  the 
records  of  AMC  headquarters  and  its 
subordinate  commands,  units,  and 
activities  that  relate  to  p'-ocurement. 
logistics,  research  and  development,  and 
supply  and  maintenance  operations. 

(xvii)  The  Commander,  United  States 
Army  Criminal  Investigation  Command 
(USACIDC).  is  authonzed  to  act  on 
requests  for  criminal  investigative 
records  of  USACIDC  headquarters  and 
its  subordinate  activities.  This  includes 
criminal  investigation  records, 
investigation-in-progress  records,  and 
military  police  reports  that  result  in 
criminal  investigation  reports. 

(xix)  The  Commander,  Umted  States 
Total  Army  Personnel  Command,  is 
authorized  to  act  on  requests  for 
military  persoPinel  files  relating  to  active 
duty  (other  than  those  of  reserve  and 
retired  personnel)  military  personnel 
matters,  personnel  locator,  physical 
disability  determinations,  and  other 
military  personnel  administration 
records;  records  relating  to  military 
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Ulsualty  and  tn«raorwiliriition  activUie*. 
hflraldtc  activiUa*,  voting,  rvconia 
ralatinn  to  uicntirication  carda, 
naturaiutatiaa.  citixenship,  commercial 
•olicilation.  Military  Puatal  S«rvic« 
Agency  and  Army  poatal  and  unofficial 
mail  tervice.  avilian  personnel  record*, 
other  civilian  p«r»onnel  m«tteri  and 
personnel  adminittration  rti<  ord« 

(xx)  The  Command»'r  L!nited  States 
Army  Community  and  Family  Support 
C«nler  la  authurtxed  to  act  on  requests 
for  rvcorda  relatinn  to  morale,  welfare 
and  recreation  activities, 
nonappropriated  funds,  child 
development  centers,  community  life 
programa.  family  action  prt>grama. 
retired  activities,  club  management. 
Army  emergency  relief,  consumer 
protection,  retiree  survival  benefits,  and 
records  dealing  with  DA  relationships 
and  social  security,  veterans'  affairs. 
United  Service  Organiiatiun.  U  S 
Soldiers   and  Airmen  s  Hume   nn<.i 
American  Red  Cross 

(xxi)  The  Commander.  United  States 
Army  Intelligence  and  Setunty 
Command  is  authortied  to  act  on 
requests  for  Intelligence  and 
investigation  and  security  rtcords. 
foreign  scientific  technological 
information.  Intalligenca  training, 
mapping  and  geodesy  information, 
ground  surveillanca  records,  intelligenoe 
threat  asses8m«nts,  and  missile 
intelligence  data  relating  to  tactical  land 
warfare  systems 

(xxii)  The  Creneral  CounaeL  Army  and 
Air  Force  Exchange  Service  (AAFTiS)  la 
duthonzed  to  act  on  requests  for  AAFES 
record*,  under  Army  Regulation  60-201/ 
Air  Force  Regulation  147- U. 

(xxiii)  The  Commander.  Force* 
Command,  as  a  spocified  comraamler.  is 
authorized  to  act  on  requests  for 
specified  u>minand  rvcords  that  are 
uniqua  to  Forces  Comnvarvd  under  DOD 
540a7-R.  paragraph  1-510 

(xxlv)  Special  lOA  authority  for  time- 
event  rrJHted  recorda  may  be  d«>stgnated 
on  a  case  by  CHse  Imisis  These  will  be 
published  in  the  Fwlaral  Refister. 
Current  Information  on  special 
delegations  may  be  obtained  fnim  the 
Office  of  the  Director  of  Information 
Systfmii  f'lr  Command.  Contnil. 
Communications  and  Computers. 
Attention  SAIS-TOP.  Wanhinglon.  [X: 
2(Ul(V<n(T7  (»W7-,'5T9fl) 

•  «  •  •  • 

|uhn  O  Roach.  II. 

Amr,  Uuiton  Ufficmr  with  the  Federal 

|KH  Dot   m-hASe  Kil«d  V  *V  an  «  -IS  *m| 
SN.uMa  coo*  ir  •-aa-M 


ENVIRONMENTAL  PWOTECTION 
AOENCT 

40CFRPwtS2 

|Fm.-«4M-*;  NC-e31| 

Approval  and  Promutoatton  of 
ImptanMnlatton  Plana  NorHi  Cafolna 
Stack  Hat^M  Rulaa 

AOaMCY:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Final  rule. 


Of  ACnOM:  In  this  action.  EPA 
IS  approving  North  Carolina's  stack 
height  regulations  This  action  will 
approve  the  original  stack  height 
rvgulatiuns  (2D.U533|  proposed  on  March 
2U.  1D83  (4a  F'R  13062).  It  will  aUo 
approve  revisions  to  rule  211.0603 
proposed  on  October  17,  1964  (46  ¥1H 
4U607).  and  revision*  to  rule  2D.0S33 
proposed  on  May  26.  1967  (52  PR  19639) 
These  regulations  satisfy  EPA's  stack 
height  requirements. 

Although  EPA  generally  approves 
North  Carolina  s  stack  height  rule*  on 
the  grounds  that  they  satisfy  40  CFR 
F^rt  51.  ihi*  action  may  be  subject  to 
modification  when  EPA  completes 
rulemaking  in  response  to  the  decision 
in  .\'RDC  vs  Thomas.  836  FAi  1224  (DC. 
Cir  1988).  If  EPA's  reapona*  to  th« 
NRDC  remand  modifies  the  July  8.  19e&. 
stack  height  regulation*.  EPA  will  notify 
the  State  of  North  Carolina  that  it*  rules 
must  be  changed  to  comport  with  EPA's 
modified  requirement*.  Th'S  may  ntsuit 
in  revised  emiaaion  Umitatiao*  or  may 
affect  other  action*  taken  by  North 
Carolina  and  source  owners  or 
operators. 

OATC  These  actions  are  effective  Apnl 
10.  IMO 

AUiMUan:  Copies  of  the  materials 
submitted  by  the  Stale  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Air  Prt>gram8  Branch,  Environmental 

[Protection  Agt-ncy.  Region  FV.  345 

Courtland  Street.  .\E  .  Atlanta. 

Georgia  30365 
Fhililic  Information  Refer»'n(  e  Unit 

Library  Systems  Branch. 

F.nvironmental  FVotection  Agency.  401 

M  Street.  SW  ,  Washington.  DC  20460 
North  CaroLrva  Department  of  Natural 

Resources  and  Community 

Development.  P  O  Box  27687.  Raleigh. 

North  Carolina  27B11 
POM  nmjHtn  mpommatiom  comtact 
fieverly  T  Hudson,  FilPA  Region  TV,  Air 
FYugram*  Braiuii  at  the  above  listed 
addres*.  telephone  (404)  347-261*4  or  FTS 
257-2664 

•U^^taMMMTAAY  wtrollMATlOM:  In  the 
Fedaral  Raglater  of  |uly  8.  1965  (50  iH 


27ae2).  EPA  publi*hed  final  regulations 
to  implement  Section  123  of  the  Clean 
Air  Act  (CAA).  which  regulate*  the 
manner  m  which  dispersion  of 
pollutant*  from  a  source  may  be 
considered  in  setting  emission 
limitations  F\ir*uant  to  these 
regulations  and  the  Clean  Air  Act 
Amendments  of  1977,  all  states  were 
required  to  (1)  review  and  revise,  as 
necessary,  their  state  implementation 
plans  (SiPs)  to  include  provisions  that 
limit  stack  height  credit  and  dispersion 
techniques  in  accordance  with  the 
revised  regulations  and  (2)  review  all 
existing  emission  limitations  to 
determine  whether  these  limitations 
have  been  affected  by  stack  height 
credits  above  GEP  or  any  other 
dispersion  techniques.  For  any 
limitations  so  affected,  states  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIP*.  All  SIP  revisions 
and  revised  emission  limits  were  to  be 
submitted  to  EPA  within  nine  months  of 
promulgation. 

State  Submiaaioa 

On  September  24,  1962  North  Carolina 
submitted  to  EPA  a  new  regulation 
(2D.0&33)  on  stack  heighu,  which  was 
intended  to  satisfy  EPA*  February  8, 
198Z  stack  height  requirements  (see  47 
Fl^  5656)  On  March  29.  1963  (46  PR 
13052).  EPA  proposed  to  approve  the 
regulation  provided  the  State  submitted 
appropnate  provision  for  public 
comment  in  cases  where  fluid  modeling 
would  be  used  to  allow  *tack  height 
credit  in  exce**  of  good  engineering 
practice  (GEIP). 

North  Carolina  aubmitted  an 
additional  regulation  change  (2H.0603) 
on  Apnl  17,  1964.  which  would  satisfy 
the  public  comment  requirement  of 
EPA  8  stack  height  regulations.  This 
additional  change  was  presumed  to 
make  regulation  2D.0S33  fuUy 
approvable  under  the  Agency's  1962 
requirements  EPA  proposed  to  approve 
the  revision  to  2R06O3  on  October  17. 
1«64  (49  FR  40607). 

The  Sierra  Club  vrs.  EPA  court 
decision  substantially  reviaed  EPA's 
stack  height  regulations  and  North 
Carolina  was  required  to  revise  ZD  0533 
to  make  it  consistent  with  the  new 
federal  requirements.  A  revision  to 
2D  0533  was  submitted  to  EPA  on 
February  25.  1966.  and  was  proposed  for 
approval  on  May  28.  1987  (52  FR  19539) 
llie  regulations  apply  to  both  new  and 
existing  sources,  thereby  satisfying 
requiiements  for  state  new  source 
review  regulations  in  40  CF'R  51.164  The 
regulations  apply  to  all  stacks  not  in 
existence  on  December  31.  1970.  and  all 


dispersion  techniques  implemented, 
since  December  31, 1970. 

EPA's  stack  height  regulations  were 
challenged  in  fmOC  vs.  Thomas,  838 
F2d  1224  [D.C.  Clr.  1968).  On  January  22. 
1988,  the  U.S.  Court  of  Appeals  for  the 
D.C.  Circuit  issued  a  decision  affirming 
the  regulations  in  large  part,  but 
remanding  three  provisions  to  EPA  for 
reconsideration: 

1.  Grandfathering  pre-October  11, 
1963.  within-formula  stack  height 
increases  from  demonstration 
requiremenU  [40  CFR  51.100(kk)(2)). 

2.  Dispersion  credit  for  sources 
originally  designed  and  constructed  with 
merged  or  multi-flue  stacks  [40  CFR 
51.10O(hh)(2)(ii)(A)]. 

3.  Grandfathering  pre-1979  use  of  the 
refined  H  +  1.5L  formula  [40  (FR 
51.100(ii)(2)). 

If  EPA's  response  to  the  NRDC 
remand  modifies  the  July  8, 1965.  stack 
height  regulations,  EPA  will  notify  the 
State  of  North  Carolina  that  its  rules 
must  be  changed  to  comport  with  EPA's 
modified  requirements.  This  may  result 
in  revised  emission  limitations  or  may 
affect  other  actions  taken  by  North 
Carolina  and  source  owners  or 
operators. 

Public  Comment 

EPA  received  one  comment  on  the 
North  Carolina  stack  height  regulations 
(2D.0533)  proposal  of  March  29, 1983  (48 
FR  13052).  This  comment  objected  to  the 
regulations  because  their  effect  would 
be  to  increase  stack  heights,  causing 
pollution  problems  and  greater  danger  of 
acid  rain. 

The  purpose  of  the  stack  height 
regulations  is  to  prohibit  stacks  taller 
than  good  engineering  practice  (GEP) 
height  and  other  dispersion  techniques 
from  affecting  the  emission  limitation 
required  to  meet  the  National  Ambient 
Au^  Quality  Standards  (NAAQS)  or 
F*revention  of  Significant  Deterioration 
air  quality  increments  (F*SD  increments). 
These  regulations  were  promulgated  to 
implement  section  123  of  the  Clean  Air 
Act.  Although  they  do  not  limit  actual 
stack  height,  they  would  also  not  lead 
sources  to  construct  stacks  heigher  than 
GEP.  On  the  contrary,  approval  of  stack 
height  regulations  will  tend  to  lead  to 
lower  stacks  than  would  exist  in  the 
absence  of  such  regidations. 
Furthermore,  EPA  has  no  mandate  in 
section  123  to  consider  the  effect  of 
stack  heights  on  acid  precipitation,  but 
is  required  only  to  assure  that 
dispersion  is  not  used  instead  of  control 
to  bring  ground-level  concentration  of 
criteria  pollutants  within  the  NAAQS. 


Final  Actkm 

EPA  is  approving  North  Carolina's 
stack  height  regulations  and  associated 
regulatory  revisions.  These  revisions  are 
consistent  with  EPA's  stack  height 
requirements  as  Part  51  of  Chapter  I. 
Title  40  of  the  Code  of  Federal 
Regulations. 

However,  EPA  points  out  again  that 
this  action  may  be  subject  to 
modification  when  EPA  completes 
rulemaking  to  respond  to  the  decision  in 
NRDC  vs.  Thomas,  838  F.2d  1224  (DC. 
Cir.  1988).  If  EPA's  response  to  the 
NRDC  remand  modifies  the  July  8, 1985. 
stack  height  regulations,  EPA  will  notify 
the  State  of  North  Carolina  that  its  mles 
must  be  changed  to  comport  with  EPA's 
modified  requirements.  This  may  result 
in  revised  emission  limitations  or  may 
affect  other  actions  taken  by  North 
Carolina  and  source  owners  or 
operators. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  8. 1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Stdijects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations. 
Incorporation  by  reference. 

Note. — Incorporation  by  reference  of  the 
North  Carolina  State  Implementation  Plan 
was  approved  by  the  Director  of  the  Federal 
Register  on  July  1. 1982. 

Date:  Deceml>er  15. 1988. 
Lee  M.  Thoma*. 
Administrator 

Part  52  of  Chapter  L  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— (AMENDED) 

Subpart  II — North  Carolina 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.&C.  7401-7642. 

2.  Section  52.1770  is  amended  by 
adding  paragraph  (c)(50)  to  read  as 

follows: 

§  52. 1 770    Identification  of  plan. 

•  •  •  •  a 

(c)  *  •  • 

(50)  Stack  Height  regulations  were 
submitted  to  EPA  on  September  24. 1982, 
April  17. 1984,  and  February  25, 1986,  by 
the  North  Carolina  Department  of 


Natural  Resources  and  Community 
Development. 

(i)  Incorporation  by  reference.  (A) 
Regulations  15NCAC  2D.0533  (Stack 
Height)  adopted  on  September  9, 1962 
and  Regulations  15NCAC  2H.0603 
(Applications)  adopted  on  Februar>  13 
1986  and  April  12. 1984.  by  the 
Environmental  Management 
Commission. 

(ii)  Other  material — none 
|FR  Doc.  89-5543  Filed  3-8-89  845  am) 
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40  CFR  Part  52 
|FRL-3534-3;NC-0101 

Approval  and  Promulgation  of 
Implementation  Plans;  North  Carolina; 
SOn  SIP  Revision  for  Alba  Watdensian 
and  Valdese  Manufacturing 

AGENCV:  Environmental  Protection 
Agency. 

action:  Final  rule. 


summary:  Today.  EPA  is  approvmg  a 
source-specific  re\ision  to  the  North 
Carohna  State  Implementation  Plan 
(SIP)  for  sulfur  dioxide  (SOj),  which  was 
proposed  on  November  3. 1988  (53  FR 
44495).  No  comments  were  received. 
Ambient  air  quality  modeling  to  support 
this  SIP  relaxation  was  submitted  to 
EPA  by  the  State  on  April  2. 1986.  The 
modeling  demonstrated  that  a  less 
stringent  SOj  limit  is  approvable  for 
Alba  Waldensian.  Inc..  and  Valdese 
Manufacturing  Company  and  that  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  SOi  will  be  protected  No 
interstate  impacts  or  attainment 
problems  are  expected  as  a  result  of 
approving  this  SIP  revision, 

DATES:  This  action  is  effective  April  10. 
1989. 

ADDRESSES:  Copies  of  the  State's 

submittals  are  available  for  re\new 

during  normal  business  hours  at  the 

following  locations: 

F*ublic  Information  Reference  Unit 
Library  Systems  Branch. 
Environmental  F*rotection  Agency.  401 
M  Street  SW.,  Washington.  DC  2O460 

Air  Quality  Section.  Division  of 
Environmental  Management.  North 
Carolina  Department  of  Natural 
Resources  and  Community 
Development.  Archdale  Building.  512 
North  Salisbury  Street.  Raleigh,  .North 
Carolina  27611. 

Air  Programs  Branch.  Region  IV.  US 
Envu-onmental  FVotection  Agency.  345 
Courtland  Street  NE..  Atlanta,  Georgia 
30365 


BEST  COPY  AVAILABLE 
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kTioM  contact: 

Rosalyn  Fiughei  of  th«  Ragion  IV  EPA 
Air  Progruna  Braxich.  al  th«  abov« 
addr«M  and  th«  following  phoiM  |404| 
M7-2flft4.  or  (FTS)  257^2364. 

L>*c«mb«r  7,  1962  (47  FR  &4S34).  EPA 
appmved.  for  all  but  24  aourcaa  Ln  the 
State  of  North  Carolina,  a  ravtaion  to  the 

Stale  •  regulation  2D  M16  which  relaxed 
ihe  Si\  limit  for  fuel  burning  aources 
I'he  un^lnal  vtraion  of  2D.061d 
prescribed  a  ilepdown  in  SOi  amiaaiona 
for  all  fuel  burning  aourcea  (from  2.3 
pound*  per  million  BTU  (Ib/MBTIJ)  to 
1  fl  Ib/MBTlJ)  by  [uly  1.  1980.  Air  quality 
duperaion  modeling  submitted  by  the 
Slate  in  1962  indicated  that  removal  of 
the  S()i  slepdown  requirement  wds 
apprfivabie  for  all  but  24  tourcet 

EPA  Indicated  In  the  December  7 
1962.  rwdtnl  R*sUtOT  notic«  that  If 
future  modeling  could  show  that  the 
relanod  SOi  limit  of  2.3  Ib/MBTU  wai 
adequate  to  protect  the  NAAQS.  then 
the  slepdown  requirement  could  be 
eliminated  for  other  aourcet  at  well. 

Alba  Waldensian.  Inc  .  aad  Valdese 
Manufacturing  Company  were  two  of 
Ihe  tourcea  excluded  from  FJ'As 
approval  of  the  revtaed  fuel-buming 
regulation.  On  April  2.  1986,  North 
Carolina  lubmitted  the  ambient  air 
quahty  anatyals  necesaary  to  show  the 
Alba  Waldenaian  and  Vaideae 
Manufacturing  Company  could  be 
allowed  to  emit  13  lb  SO./MBTU 
without  jeopardizing  the  NAAQS  On 
November  3.  1988  (S3  FR  44495).  EPA 
proposed  approval  and  no  commenta 
were  received. 

The  modeling  analysia  differs  from  the 
modeling  submitted  January  11.  1982.  in 
that  the  load  capacities  for  the  Alba 
Waldensian  facilities  and  the  Valdese 
Manufai  tunng  plant  have  bt-en  reducf-d 
The  new  load  r.apaclliea  for  the  Alba 
Waldensian  !«(  ilifles  are  contained  In 
permiis  No.  4766  and  No.  4920.  The  new 
Valdeaa  Manufacturing  load  capacities 
are  in  permit  number  S04R3.  EPA  will 
incorporHie  the  permita  into  the  SIP  so 
ihat  the  rr<iui,ed  loud  capacities  will 
become  federally  enforceable 

The  VAIiJRY  dispersion  model  was 
used  to  estimale  the  ambient  impact  of 
Ihe  allowable  SCli  emissiun  limit 
because  the  iourres  are  located  close 
together  m  complex  terrain  The  rrsults 
of  the  analv»t'»  showed  a  maximum  24 
hour  concentration  of  346  ug/m*  which 
IS  bwlow  the  24  hour  NAAQS  of  365  ug/ 
m*  [)«monslralion  of  attainment  with 
the  3  hour  and  annual  ambient  SOi 
•  tandarda  was  alao  made  In  addition, 
the  I5>CST  model  was  uaad  to  determine 
Ihe  downwash  effecta  of  near()y 
buildings  on  S(>i  concc-ntrationa  aaar 


the  two  faalities.  The  maximum  impacts 
pradictad  by  thia  modal  w«rt  well  below 
the  NAAQS  for  SO.. 

Th«  modeling  techntqwea  avpporting 
the  demonatratlon  ar«  primarily  baaed 
on  modaling  guidance  u>  placa  at  the 
time  that  the  analysts  was  perfonned. 
I.e  .  the  EPA  Guidance  of  Atr  Quality 
Modeling  (1978).  Since  that  time, 
revisions  to  the  modeling  guidance  have 
been  promulgated  (51  FR  32176. 
September  9,  1988,  and  53  FR  592. 
lanuary  6,  1968).  Since  the  modeling  was 
completed  and  reviewed  by  EPA  prior  to 
publication  of  the  revised  guidance,  EPA 
accepts  the  analynis 

In  Its  review  of  the  State's  submittal 
for  these  two  sources.  E^A  became 
aware  of  deflcienaes  in  North 
Carolina  s  compliance  test  method  for 
SOi  The  State  has  revised  their 
compliance  test  method  The  new 
method  was  approved  by  EPA  on  June  9, 
1988  (53  FR  21638). 

Actual  SOi  emissions  at  Ihe  two 
facilities  have  not  increased  as  s  result 
of  eliminating  the  SOi  stepdown 
r«Hjuirement.  Therefore,  EPAs 
Prevention  of  Significant  Deterioration 
(PSD)  regulations  (August  7. 19ea  45  FR 
528761  do  not  apply  to  this  SIP  revision. 

No  analysis  Is  required  for  compliance 
with  the  Good  Engineering  Stack  Height 
rule  revision  because  the  stacks  of  both 
sour<;es  are  h>elow  65  meter*.  Also,  there 
are  no  merged  plume  Issues  associated 
with  this  source-specific  SIP  revision. 

EPA  has  also  reviewed  this  SIP 
revision  for  consistency  with  Section 
110(a)(2)(E)  of  the  Qean  Air  Act.  and 
has  found  that  the  interslate  impact  of 
these  sources  will  be  si^ificanlly  less 
than  Ihe  significant  impact 
concentrations  for  each  averaging 
period.  Due  to  present  limitations  on  air 
quality  modeling,  the  ambient  analysis 
was  limited  to  a  50  km  radius  around  the 
Alba  Waldensian  and  Valdese 
Manufacturing  facihties  Both  plants  are 
located  further  than  5(i  km  from  any 
interstate  boundary   Alto,  as  shown  in 
ihe  technical  Support  Document  for  this 
SIP  revision,  the  VA1J£Y  model 
demonstrate  that  the  3  hour  and  24-hour 
ambient  SOi  concentrations  resulting 
from  theae  two  sources'  emissions  wood 
decrease  markedly  a  short  distance  from 
the  plant  and  the  predicted  ambient 
concentrations  would  fall  in  every  case 
below  the  SOi  standards.  Therefore,  in 
KPA's  judgmenl.  the  rt^vision  will  not 
contnhutH  to  SOi  nonaltainment  in 
Tennesaee,  South  Carolina,  Virginia  or 
more  distant  statea.  Neither  will  this 
revision  InteKere  with  PSD  measure*  in 
the  states  surrounding  North  Carolina 


Final  Actkm 

Based  on  the  foregoing.  EPA  hereby 
approves  the  revision  to  North  Carolina 
regulation  2D.06ia,  tubmitted  to  EPA  on 
March  22.  1977.  as  it  app>lie*  to  Alba 
Waldensian  and  Vaideae 
Manufacturing,  This  will  replace  the 
existing  federally  approved  limit  of  1,6 
lb  SO,/MBTU  with  the  Umit  of  2.6  lb 
SOi/MBTU  for  these  two  source*. 

For  further  discussion  of  these  issues 
and  the  air  quality  modeling  analysis, 
please  consult  the  Technical  Support 
Document,  which  is  available  for  public 
inspection  at  the  EPA  Region  FV  Office 
in  Atlanta.  Georgia. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  m  the  United  States 
Court  of  Appeals  for  the  appropriate 
Circuit  by  May  8,  1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  itt  requirements.  (See  307(b)(2).) 

The  Office  of  Management  and  Budget 
(OMB)  hat  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations. 
Incorporation  by  reference,  Sulfur 
oxides. 

Note  incorporation  by  refersncs  of  the 
Slate  Implementation  Plan  for  the  State  of 
North  Carolina  waa  approved  by  tlie  Diredor 
of  the  Federd  Register  on  July  1,  1082. 

Date  February  15.  1989 
Lm  A  DaHihiu,  la 
Acting  Regional  Administrator. 

Part  52  of  Chapter  1.  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows 

PART  52— I  AMENDED  1 
Subpwt  1^— North  Carolina 

1  The  aulhonty  atation  for  Part  52 
continues  to  read  as  follows: 

Authority-  42  U  S.C.  74(n-7842. 

2  Sfction  52.1770  is  amended  by 
adding  paragraph  (c)(45)  to  read  at 

follow* 

182.1770 


((■)••• 

(45)  SOj  revision*  for  Alba 
Waldensian  and  Valdese  Manufacturing 
which  were  submitted  by  the  North 
Carolina  Department  of  Natural 
Resources  and  Community  Development 
on  April  2.  1986. 

(i)  Incorporation  by  reference.  (A) 
I^etter  of  Apnl  2,  1986,  from  the  North 
Carolina  Department  of  Natural 


Resources  and  Community 
Development 

(B)  Permits  for  Alba  Waldenaian  (2 
plants)  and  Valdese  Manufacturing 
which  were  issued  by  the  Environmental 
Maaagement  ^"^Tfyf'""  oo  |uly  22, 
1986.  March  11, 1987.  and  August  1,  MBS, 
respectively. 

(ii)  Additional  material — none. 
\VK  Doc.  89-5332  Filed  3-8-86;  8.-46  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  th«  Sacretary 

42  CFR  Part  1001 

Madicara  and  Medicaid  Programa: 
Fraud  and  AInm;  AdmlnMrativa 
Adiudlcatlon  of  Cartam  Haaltti  Cara 
Exdualoni 


AOENCV:  Office  of  the  Secretary,  HHS; 
Office  of  Inspector  General  (OIG). 
action:  Final  nila. 

summary:  This  final  lule  will  allow  for 
the  administrative  beariogs  and 
administrathre  appeal  of  certain  health 
care  exclosion  cases  governed  by  42 
CFR  part  1001  to  be  handled  by  tlw 
Departmental  Appeals  Board  of  this 
Department.  The  purpose  of  this  final 
rule  is  to  conform  existing  regulations  in 
this  Part  to  the  delegations  of  authority 
made  by  the  Secretary  on  June  16. 1988 
to  handle  these  hearings  and  appeals. 
EFFCCTiVf  DATE:  These  regulations  are 
effective  on  March  9. 1989. 
FOa  FURTHER  INFORMATION  CONTACT 
Joel  J.  Schaer,  Office  of  Inspector 
General,  Legislation.  Regulations  and 
Public  Affairs  StaO.  (202)  472-6270. 
SUPPLEMENTARY  INFORMATION: 

I,  Background 

42  CFR  Part  1001  currently  contains 
the  substantive  and  procedural 
regulations  for  implementing  sections 
1128.  1842(1),  1862(e^  and  former  section 
1862(d)  of  the  Social  Security  Act  These 
statutory  provisions  constitute  some  of 
the  authorities  that  provide  for 
exclusions  under  the  Medicare  and 
Medicaid  programs.  The  procedures  for 
conducting  hearings  and  appeals  of 
cases  arising  under  these  statutory 
provisions  are  set  forth  in  regulations  at 
42  CFR  1001.107(c)  and  1001.128  (b)  and 
(c).  In  the  past,  hearings  in  these  cases 
huve  been  conducted  by  administrative 
law  judges  assigned  to  the  O^ice  of 
Heanngs  and  Appeals  of  the  Social 
Security  Administration,  while  the 
administrative  appeals  of  these  cases 
have  been  handled  by  the  Appeals 


Coonctl  also  of  the  Social  Security 
AdministratioiL  In  all  cases,  subeeqaent 
judicial  review  is  available  in  United 
States  District  Court. 

On  lone  18, 19M.  the  Secretary 
delegated  to  the  administntive  law 
judges  OMifned  or  detailed  to  the 
Departmental  Appeals  Board  the 
authority  to  condact  adraiiiistrative 
hearings  for  a  anmber  of  statutory 
authorities,  indmhng  those  governed  by 
42  CFR  Part  1001.  In  additioB.  the 
Secretary  delegated  to  ^  Departmental 
Appeals  Board  the  authority  to  hear 
administrative  appeals  of  these  cases. 
(53  FR  25543.  July  7, 1988.) 

U.  Provisioot  of  the  RapiUtka 

This  final  rule  is  desisted  to  conform 
existing  regnlatioos  governing  the 
admmistrattve  adiadicatkm  o^  certain 
tjrpes  of  health  core  exchision  cases  to 
the  )une  16, 1966  delegations  of  auUiority 
made  by  the  Secretary.  Specifically,  the 
revisions  to  42  CFR  Part  1001  provide 
that  hearings  in  these  type  cases  may  be 
conducted  by  administrative  law  judges 
assigned  or  detailed  to  the  Deparbnental 
Appeals  Board.  These  regulations 
further  provide  that  administrative 
appeals  of  such  cases  may  be  decided 
by  the  members  of  the  Departmental 
Appeals  Board.  At  the  diwvetion  of  the 
Secretary,  these  changes  to  the 
regulations  may  be  applied  to  cases 
pending  in  administrative  adjudication. 

These  regulations  are  rules  of  agency 
procedare  and  practice  exempt  from  the 
notice  and  comment  rulemaking 
requirement  (5  U.S.C.  553{b}). 

III.  Impact  Analysis 

Executive  Order  12291 

We  have  determined  that  these 
regulations  do  not  meet  the  criteria  for  a 
major  rule  as  defined  by  section  l(b]  of 
Executive  Order  12291.  Under  those 
criteria,  a  rule  is  classified  as  major  if  it 
would  have  an  annual  effect  on  the 
economy  of  $100  million  or  more:  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  government  agencies, 
industry  or  a  geographic  region:  or  cause 
significant  adverse  effects  on  business. 

Regulatory  Flexibility  Analysis 

These  regulations  do  not  constitute  a 
rule  as  defined  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601(2)). 

List  of  Subjects  m  42  CFR  Part  1001 

Administrative  practice  and 
procedure,  Fraud,  Health  facilities. 
Health  professions.  Medicare. 

42  CFR  Chapter  V,  Part  1001  is 
amended  as  set  forth  below: 


PART  1001-PfK>GRAM  INTEGRITY 

1,  The  authority  citation  for  Part  1001 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1128,  lB42(j),  1B62|d), 
1862(e).  1866(b)(2)  (D).  (E)  and  (F).  and  1871  of 
the  Social  Security  Act  (42  U.S.C  1302 
1320a-7, 1395u(i).  1395ytd),  1395y(e). 
139Scc(b)(2)  (D).  (E)  aiid  (F).  and  1396hh), 
unless  otherwise  noted. 

2.  Section  1001.107  is  amended  by 
revising  paragraph  (c]  to  read  as 
follows: 

§1001.107    NoHoeofexaualenor 

itoi 


(c)  This  decision  and  notice  constitute 
an  "initial  determination"  and  a  "notice 
of  initial  determination"  for  purposes  of 
the  administrative  appeals  procedures 
specified  in  Subparts  D  and  E  of  Part  496 
of  this  tide,  except  that  (1)  the  authority 
to  conduct  hearings  and  render 
decisions  may  be  exercised  by 
administrative  law  judges  assigned  to. 
or  detailed  ta  the  Dkepartraental  Appeals 
Board,  and  (2)  the  authority  to  render 
final  determinations  may  be  exeixased 
by  the  Departmental  Ap^>eels  Board. 

3.  Section  1001.128  is  amended  by 
revising  paragraphs  (b)  and  (c]  to  read 
as  follows: 

S  1001.128    Appeal  procedures. 


(b)  A  hearing  imder  this  section  will 
be  conducted  in  accordance  with 
procedures  set  forth  in  Subpart  D  of  Part 
498  of  this  title,  except  that  the  aothority 
to  conduct  hearings  and  render 
decisions  may  be  exercised  by 
administrative  law  judges  assigned  to, 
or  detailed  to.  the  Departmental  Appeals 
Board. 

(c)  If  any  party  to  the  hearing  is 
dissatisfied  writh  the  bearing  decision, 
that  party  is  entitled  to  request  review 
of  the  decision  as  specified  in  Subpart  E 
of  Part  498  of  this  title,  except  that  the 
authority  to  render  fina!  determipations 
may  be  exercised  by  the  Departmental 
Appeals  Board  A  suspended  party  may 
also  seek  judicial  review  of  the  final 
administrative  decision. 

Deled  November  28. 1068. 
Ricnsfd  P.  Knsseiow. 

Inspector  General.  Department  of  Health  and 
Haman  Sen  ices 

A+iproved:  lanuary  18. 1989. 
OtisILBowao. 
Secretary. 
(FR  Doc.  89-5488  Filed  3-8-89:  8:45  amj 
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PCOCRAL  COMMUMCATIONS 


47CFflP«rt2 

(RXM-101 

Non-Qov«mm«nt  Um  of  ttw  Traddng 
and  Data  Ratay  SataMta  Syatam 

AOCNCv:  Federal  Communioitiona 

Commission. 

ACTKM:  Final  rule. 


By  this  action  th« 
Commission  is  adopting  a  new  United 
States  footnote  to  pennlt  non- 
Govemment  space  stations  to  transmit 
to  National  Aeronautical  and  Space 
Adimnistralion  s  (NASA)  Tracking  and 
Data  Relay  Satellite  System  (TDRSS)  in 
the  14.896-15.121  GHz  band.  This  action 
IS  necessary  to  facilitate  the  expansion 
of  commercial  space  ventures  by 
providing  lower-cost,  more  efficient 
radiocommunications  to  and  from  earth. 
By  taking  this  action  the  Commission 
will  b«  furthering  the  President's 
directive  to  remove  regulatory  obstacles 
to  non-Covemment  space  activities. 
WCCnv*  OATV:  March  31. 1989. 
JUJlJlim  Federal  Communications 
Commission.  Washington,  DC  206M. 
rom  PURTHBI  IWFOIMiUTlOW  COfTTACr. 
Damon  C.  Ladson.  Frequency 
Allocations  Branch.  Office  of 
Engineering  and  Technology,  (202)  653- 
6106. 
MJ^rUMBIfTANV  I 


Ltol  of  Sublets  In  47  CFR  Put  2 

Radio. 

This  is  a  summary  of  the 
Commission's  order.  FCC  89-19,  adopted 
January  27. 1989,  and  released  February 
15,  1989. 

The  full  text  of  the  Commissions 
decisions  Hre  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  dockets  branch  (room 
230).  1919  M  Street  Northwest 
Wdshington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcnption  Service. 
(202)  857-3800.  2100  M  Street  Northwest. 
Suite  140,  Washington.  DC  20037 

Summary  of  Order 

1  The  Commission  is  amending 
I  2.106,  47  CFR  Part  2.  by  adding  a  new 
United  Slates  footnote  to  permit  non- 
Govemment  space  stations  to  transmit 
to  NASA's  Tracking  and  Data  Relay 
Satellite  System  in  the  14  896-15.121 
GHi  band.  The  f<K)tnote  also  provides 
power  flux  density  limits  consistent  with 


recommendations  of  the  Intemabonal 
Radio  Consultative  Committae  (CCIR). 
The  1C80e-1M21  GHi  band  Is  currently 
allocated  for  Govemment  flxad  and 
mobile  servloas  on  a  primary  basis  and 
Govarmnaot  tpaca  reaaarcb  on  a 
secondary  baaia.  Praaantly,  thera  la  no 
non-Government  allocatioa  In  this  band. 
2.  On  February  11. 1966,  the  Praaident 
issued  a  reviaad  diractiva  on  national 
spaca  policy,  calling  upon  th« 
Government  to  identify  and  eliminate 
regulatory  Impedlmants  to  non- 
Govammant  spaca  sector  activltiaa.  In 
order  to  further  that  directive,  NTLA  has 
requested  that  the  Commission  adopt  a 
footnote  to  permit  commercial  users 
access  to  the  14.896-15.121  GHz  NASA 
TDRSS  frequencies.  This  footnote  will 
provide  that  access.  Since  there  are  no 
other  non-Government  operations  in  the 
14.896-15.121  GHz  band,  this  action  will 
not  affect  other  non-Govemment 
spectrum  users. 

Ordering  Clause 

This  action  is  taken  pursuant  to  47 
U.S.C.  154{i),  303(c).  303(f),  303tg)  ard 
303(r). 

Rule  Changes 

Pan  2  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulationa  is  amendo  J 
as  follows: 

PART  2-fREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
OEMERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  in  Part  2 
continues  to  read: 

Authority:  Sec  4,  303.  48  Stat.  1066.  1062,  as 
amended,  47  U  S.C.  164.  303,  unless  otherw1s« 
noted. 

2.  Section  2.106.  the  Table  of 
Frequency  Allocations,  is  amended  by 
listing  footnote  US310  in  column  4  for 
the  14.7145-15.1365  GHz  band,  and 
column  5  for  the  14.50-15.38  GHz  band 
and  adding  the  text  of  footnote  US310  to 
the  list  at  the  end  of  the  table  as  follows: 
I2.1M    TaMa  o«  fraquancy  I 


Oovarrvnanl  ASocMon  (GHz) 

ASoc«l»  Ti  (GHz) 
(5) 

a    •    • 

a     a     ■ 

14  5000-14  7148   

FIXED 

MoM* 

Spac*  nmsfcu. 

14  7146-15  1366. 

14  50-1536 

OowwTwnwM  Alocsaon 
(QMX) 

Mkxason  (QHz) 

H) 

(5) 

MO«L£. 

FbMd 

^-  ■  ■  -  ^           ». 

opeOS  nMMrCn. 

USSIOQIIQ 

151366-16^6. 

FIXED. 

UoMs. 

Space  Wiiisrch. 

7a0US211  US310 

•  ■  • 

•   •   • 

United  SUtea  (US)  Footnotaa 

US310    In  the  band  14.806-15.121  GHz. 
non-Govemment  space  stations  in  the  space 
research  service  may  b«  authorized  on  a 
secondary  basis  to  tnmsmit  to  Tracking  and 
Data  Relay  Satellites  subject  to  such 
conditions  as  may  be  appUad  on  a  case-by- 
case  basis.  Such  transmissions  shall  not 
cause  harmful  interference  to  sothorized 
Government  stations.  The  power  flux  density 
at  the  earth's  surface  from  such  non- 
Govemment  stations  shall  not  exceed  - 138 
to  -148  dBW/m*/kHz.  depending  on  the 
angle  of  arrival,  in  acoordanca  with  (X3R 
Recommendation  510-1. 
•         •         •         •         • 

Federal  Communicatlona  Commission. 
Dnaaa  R.  Searcy, 
Secretary. 

(PR  Doc  80-6466  Piled  9-8-80;  8:46  am] 
\  coot  9n»-$>-m 


47  CFR  Part  15 

[General  Docket  86-422;  FCC  89-601 
Control  and  Sacurtty  Alarm  Devicaa 

AOCtscv:  Federal  Communications 
Commission. 

ACnofl:  Final  rule. 


:  This  action  denies  a  petition 
for  reconsideration  Hied  by  the  National 
Academy  of  Science's  Committee  On 
Radio  Frequencies  (CORF)  and  the 
National  Radio  Astronomy  Observatory 
(NRAO).  requesting  certain  changes  to 
the  Report  and  Order  in  General  Docket 
86-42Z  Based  on  this  action,  the  limits 
specified  in  the  subject  report  and  order 
will  remain  in  effect. 

CFFECTTVt  DA'rc:  March  9. 1989. 
AOOnctt:  Federal  Communications 
Commission.  Washington,  DC  20554. 


FOn  FURTHCR  IMPORMA'nOM  CONTACT: 

)ohn  A.  Reed,  telephone  (202)  653-7313. 
SUPPLCMCNTARY  INFORMATION:  This  is  a 

summary  of  the  Commiaaion's 
Memorandum  Opinion  and  Order  in 
General  Docket  86-422.  adopted 
February  10, 1989,  and  released 
February  27. 1969.  The  fall  text  of  the 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
budineas  hours  in  the  FOC  Dockets 
Branch  (Room  230).  1919  M  Street  NW^ 
Washingtoo.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

Summary  of  Memorandum  OpinioD  mm! 
Order 

1.  In  the  Report  and  Order  (Order)  in 
General  Docket  86-422,  adopted  Msrch 
9, 1988.  FCC  88-101  (53  FR  11881.  April 
11. 1988),  the  Commission,  among  other 
things,  limited  the  emissions  permitted 
in  certain  restricted  bands  above  1000 
MHz.  to  a  level  of  500  uV/m  at  a 
distance  of  3  meters.  This  level  was 
established  after  considering  the  need  to 
minimize  the  potential  for  intnference 
to  sensitive  radio  services  authorized  to 
operate  in  those  bands. 

2.  On  May  12. 1988,  the  National 
Academy  of  Science's  Committee  on 
Radio  Frequencies  (OORF)  and  the 
National  Radio  Astronomy  Obeervatoiy 
(NRAO)  filed  a  petition  for 
reconsideration.  CORF/NRAO 
requested  that  the  Commission  set  aside 
its  decision  and  revert  to  a  previously 
established  limit  of  125  uV/m  at  3 
meters  in  four  radio  astronomy  bands; 
1400-1427  MHz.  1680-1668.5  MHz.  2660- 
2700  k&iz  and  4980-6000  MHz.  Althon^ 
this  limit  had  been  established  in  a 
proceeding  prior  to  the  initiation  of 
General  Docket  86-422,  it  was  not 
enforced  dne  to  a  partial  stay  of  the 
rules  and  a  waiver  with  regard  to  the 
requirement  to  measure  unwanted 
emissions  above  1000  MHz.  This 
resulted  in  a  stituation  where,  for  all 
practical  purposes,  there  were  no  limits 
on  the  level  of  emiaaions  permitted  in 
the  restricted  bands  above  1000  MHz. 
for  control  and  security  alarm  devices 
including  the  frequency  bands  of 
concern  to  CORF/NRAO. 

3.  Oppositions  to  the  CORF/NRAO 
petition  were  filed  by  Interactive 
Technologies.  Inc.  C'm  ").  Pittway 
Corporation  ("Pittway").  Linear 
Corporation  ("Linear").  The  Door 
Operator  and  Remote  Controls 
Manufacturers  Association 
("DORCMAn.  The  Chamberlain  Group 
("Chamberlain"),  and  Rollins,  Ina 


("Rollins"),  They  believe  that  there 
should  be  no  stay  in  the  effectiveness  of 
the  Report  and  Order  in  this  {Ht>ceeding. 
and  that  the  Commission  should  re- 
affirm its  findings.  There  were  no  filings 
in  support  of  the  petition. 

4.  In  the  Order,  the  CommissioD 
pointed  out  that  the  objective  in 
establishing  emission  limits  in  the 
restricted  h«quency  bands  is  to 
minimize  the  potential  for  interference 
to  the  sensitive  radio  services.  Including 
radio  astronomy,  authorized  to  operate 
in  those  bands.  The  500  uV/m  at  3  meter 
limit  was  established  as  a  balance 
between  the  desire  for  interference 
control  and  the  economic  difficulty  of 
producing  devices  to  comply  with  the 
limit 

5.  The  Commission  observed  that 
there  are  numerous  potential  sources  of 
unwanted  emissions,  in  addition  to  Part 
15  control  and  security  devices  which 
could  affect  operations  possibly  within 
the  radio  astronomy  bands.  CORF/ 
NRAO  was  unable  to  identify  a  single 
source  of  interference  to  their 
operations;  whether  from  Part  15 
devices  or  from  transmitters  operated  in 
the  authorized  services.  It  is  important 
to  note  that  unwanted  emissions  from 
equipment  used  in  the  authorized 
services  are  permitted  to  be  more  than 
1000  times  greater  than  unwanted 
emissions  from  Part  15  devices,  and 
these  greater  emissions  are  also 
permitted  within  the  radio  astronomy 
bands.  Since  unwanted  emissions  from 
equipment  used  in  the  authorized 
services  are  permitted  within  the  radio 
astronomy  bands,  and  at  a  much  higher 
level  than  those  permitted  to  be  radiated 
from  Part  15  devices,  the  Commission 
must  recognize  the  probability  that  the 
unidentified  interference  referenced  by 
CORF/NRAO  may  be  caused  by 
emissions  from  equipment  used  in  the 
authorized  services.  Therefore,  the 
Commission  cannot  accept  speculation 
that  significant  interference  has  been 
caused  by  Part  15  devices. 

6.  The  Commission  finds  that  CORF/ 
NRAO  have  not  presented  any  new 
information  in  their  petition  for 
reconsideration  that  bad  not  been 
considered  previously  by  the 
Commission  in  reaching  the  decision  in 
this  proceeding.  Furthermore,  the 
Commission  finds  that  the  CORF/NRAO 
petition  does  not  contain  any  persuasive 
arguments  or  evidence  to  warrant  a 
change  in  the  emission  limit  of  500  uV/m 
at  3  meters  for  emissions  in  the 
restricted  bands  above  1000  MHz, 
caused  by  control  and  aecority  alarm 
devices  operated  under  the  provisions  of 
Part  15  of  die  Rules.  For  these  reasons, 
and  in  light  of  the  above  discussion,  the 


Commission  is  not  persuaded  by  the 
argumenU  set  forth  in  CORF/NRAO's 
request  for  reconsideration  of  the 
decisions  in  the  Report  and  Order  in 
General  Docket  86-422. 

Ordering  Clause 

7.  Accordingly,  It  Is  Ordered  that  the 
petition  for  reconsideration  filed  by  the 
National  Academy  of  Science,  through 
its  Committee  on  Radio  Frequencies, 
and  the  National  Radio  Astronomy 
Observatory  ts  denied 

List  of  Subjecto  in  47  CFR  Part  15 

Control  and  securitj'  alarm  equipment. 
Federal  Communications  Commission 
Doons  R.  Searc>, 

Secretary. 

|FR  Doc.  89-5125  Filed  3-*-8ft  8:45  am] 

aiLUNG  cooc  crii-oi-M 

47  CFR  Part  73 

[MM  Docket  Na  88-29;  RM-57««] 

Radio  Broadcasting  Servtcvc; 
Anchorage,  AK 

AGBtCV:  Federal  Communicatioos 

Commission. 

action:  Final  rule. 

SUMMARY  This  document  substitutes 
Channel  277C2  for  Channel  276A  at 
Anchorage.  Alaska,  and  modifies  the 
Class  A  license  of  Korlyn  Broadcasting. 
Inc.  for  Station  KXDZ(FM].  as  requested, 
to  specify  operation  on  the  higher  class 
channel.  This  will  provide  Anchorage 
with  an  additional  expanded  coverage 
area  FM  service.  Reference  coordmates 
for  Channel  277C2  at  Anchorage  are  61- 
0^-58  and  149-49-34.  With  this  action. 
the  proceeding  is  traininated. 
EFFSCnVE  DATE  April  17,  1968. 

Fon  FmrrHER  information  contact 

Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPt.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No  88-29 
adopted  February  8, 1989,  and  released 
March  3, 1989  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington.  IX:  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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PART7J— 4AMEM06D) 

1    rhf  iiuthnnty  citHtion  fi)r  P.irt  ":< 
conlinu«'8  to  riicid  ds  follows: 
Authortty    4'  I   SI.    IM.  JUI 

}  73-202    lArrModwll 

2.  S«?i,tion  73.202lh).  the  lnbie  of  f\\ 
Allutm«nl8  for  Alaskrt.  is  amended  hy 
amending  (he  entry  for  Ani.honiKe  hy 
reniovinx  Channel  27ttA  and  adiliiiK 
Ch-iniwl  27-'C;2 

Ki-iliTiil  ( 'uniniunu  rtiiims  Commfisii'ii 
S(ev«  Kdminor. 

/V/'L.'v  ( '/i.f''  A', /I  V  i'.nd Hulfs  Division. 
Stiiss  ^trdiii  durfiiu 
IKK  1).K    «*-  S4«H  Kllpd  3-«-(W  845  am| 
WLUMQ  cooc  %rtt-Oi-m 


47  CFR  Part  73 

I  MM  Oock«1  No  8»-236:  RM-57261 

Radio  Broadcastlr>g  Services; 
Cartt>«g«,  IL 

AOCNCV:  Fi'd'Tid  Communu  alionw 

Commmsion 

ACTKMC  Final  rule. 


•UMMAAY:  This  document  substitutes 
Ch.mni'l  Z21B  for  Channel  ^21 A  and 
modifien  the  In  en?te  of  Station 
WCAZIKM)  .It  Carthage,  Illinois,  to 
spet.ify  the  higher  (  lass  channel,  at  the 
re(iuesl  of  Bryan  Hroadcastinx,  ln<;  , 
li(  ensee  of  Station  WCAZ(KMl   A 
HrfhTt  .riii  ( 'irtliT  wuH  issued  in  this 
priKeediiiK  on  November  4,  IWH 
ilismis«in){  the  petition  for  rule  making 
for  lrti:k  of  intereit   Acconiing  to 
petitioner  timely  comment.s  were  filed 
hut  were  never  received  by  (Commission 
staff  responsible  for  acting  on  petitions 
Petitioner  s  late  expression  of  interest 
has  been  ai  (  epted  for  the  purpose  of 
substituting  Channel  22101  for  Channel 
221A  at  Carthage,  Illinois  The  restniled 
site  coordinates  for  Channel  221B1  are 
4()_lfl_(n  unci  ifl    11  -54   With  this  ai  tion. 
this  prt)(  eeding  is  terminated 
CFFfCnVf  DATl;  April  17,  !*« 
FOH  rVKTHtm  INFOMMATIOM  CCmTACT 

.Nancy  I   Walls.  .Mass  Media  Bureau. 
1202)  tU4~rt5J() 

CUPn^Mf  NTAHY  iMromCATlON:  This  is  a 
summary  of  the  Commission  s 
Memoranclum  Opinion  and  Drder   MVl 
Docket  No   H«-2;m.  adopted  February  8. 
IHHM   .ind  released  March  ,V  1V189  The 
full  lent  of  this  Comillissuin  de.  iSion  is 
available  for  insp«'(  lioi'   uid  c(  pying 
during  normal  liusinesH  hours  in  the  FC(! 
Doc.kets  BraiK  h  (Room  2J0).  mi»  M 
Street  NW  ,  Washington,  U€.  The 
complete  text  of  this  decision  may  also 
b«!  purchased  from  the  Commission  s 
copy  contrai  tors   inteniational 


Transcnption  Service.  (202)  6S7-^mO. 
211)0  M  Street  NW.,  Suite  140, 
Wushinglon,  DC  20037. 

List  of  Subiecta  In  47  CFR  Part  73 

Radio  broadcasting. 

PART  71-H  AMENDED  I 

1   The  authonty  citation  for  Part  73 
continues  to  read  as  follows; 

Authonty  4'  V  S  C  IM  303 
9  73.202    (AfiMndMl) 


2  Section  :'3.202(b).  the  Table  of  FM 
Allotments  under  Illinois  is  amended  by 
adding  Channel  221  Bl  and  removing 
Channel  221A  at  C:«rlha«e 
Slav*  tCamtiMr. 

Ih-poty  Chief  Ptuu  >  and  Rules  Division. 
Mi:ss  ,Vf«/)o  Hurviju 
\\V.  l)o<:  «»-54«7  Filed  3-fl-H9-  8  45  Hinj 
■lUJMO  COOC  (ni-oi-^i 


47  CFR  Pert  73 

I  MM  Oockat  No.  •»-325;  RM-5901 1 

Radk)  Broedceating  Servtcee;  Oceen 
Spr1nga.MS 

agency:  Federal  Communications 

Commission, 

ACnOM:  Final  rule 


SUMMAAV:  This  document  substitutes 
FM  Channel  276C2  for  Channel  276A  at 
()(  ean  Springs,  Mississippi,  in  rt^sponse 
tc  a  ^/t  tition  filed  by  Charles  H  Cooper 
In  atcoidance  with  9  1  420(g)  of  the 
(iommission's  Rules,  we  have  also 
modified  the  license  for  Station 
W'OSM(FM),  Ocean  Spnngs.  to  specify 
operation  on  Channel  27eC2  In  lieu  of 
Channel  276A.  at  the  current  site  of 
Station  WOSM(F'M)  The  coordinates  for 
Channel  276C2  at  Ocean  Springs  are  30- 
24  ;J4  and  8&-42-23  With  this  action, 
this  proceeding  is  terminated 
IFFICTTVI  OATC-  April  17,  1!)89 
KM  FVMrmCH  INFOMMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  tt34-ft5.3<) 
•UI>PKMCNTARV  INFOAMATION:  IhlS  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  SS-IUv"). 
adopted  February  8,  1989.  and  released 
March  3,  \9m  The  full  text  of  this 
Commission  decision  is  available  for 
insper  tion  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Brani  h  (Room  ZM)).  1419  M  Street  NW  , 
Wcishington,  DC    The  complete  text  of 
this  decision  may  also  be  purchased 
frv)m  the  Commission's  copy  contractors, 
International  Transcription  Service. 
(.:i)2)  857-3800.  2100  M  Street  NW  .  Suite 
140.  Washington.  DC  200:17. 


list  of  Subjects  In  47  CFR  Part  73 

Radio  brottdcdsting. 

PART  73— (AMENDED] 

V  TTie  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U  S  C  154  303 

(73^02    lAfnended) 

2.  In  S  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi  is 
amended  by  removing  Channel  276A 
and  adding  Channel  27dC2  at  Ocean 
Spnngs, 

Federal  Communications  Commission 
Stev«  Kaminar, 

D*'puty  Chief,  Policy  and  Rules  Divlsioii. 
Mass  Siedia  Bureau 
\W.  r)oc  89-54«e  Filed  3-8-^89  8  45  am] 
■HiJNQ  COOf  t711-«1-M 

47  CFR  Pert  73 

I  MM  Dockat  l«o.  M-23;  RM-4106) 

Redk)  Broedcasting  Services;  Ashland, 
Wl 

agency:  Federal  Communications 
Commission. 

action:  Final  rule 

•ueiMAnv:  This  document  substitutes 
Channel  244C2  for  Channel  244A 
Ashland.  Wisconsin,  and  modifies  the 
license  of  Station  WIIH(FM)  to  specify 
operation  on  the  higher  powered 
frequency,  as  requested  by  Bay 
Broadcasting  Corp.  The  current 
transmitter  site  of  Station  WJJH(FM)  at 
coordinates  46-34-23  and  90-51-56  can 
be  used.  The  Canadian  government  has 
concurred  m  iht  allotment.  With  this 
action,  this  proceeding  is  terminated. 

EFFECTTVE  date:  April  17,  1989. 

Fon  FUfrmcR  mFomtATtoN  contact 

Patncia  Rawlings.  (202)  634-6530. 

SUPPLEMEPrrAITY  INFOflMATfON:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No  88-23, 
adopted  February  8,  1989,  and  released 
March  3,  1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  dunng  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW  . 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW,.  Suite 
140,  Washington,  DC  20037, 

List  of  Subjects  in  47  CFR  Part  73 

Radio  bniadcasting. 


PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

$73,202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under 
Wisconsin,  by  adding  Channel  244C2 
and  removing  Channel  244A  at  Ashland 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  .Media  Bureau. 

|FR  Doc.  89-5468  Filed  3-8-89:  8:45  am| 
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47  CFR  ParU  73  and  76 

(MM  Docket  No.  87-154;  FCC  69-344} 

Broadcast  Television  and  Cable 
Television  Service;  Cross-Interest 
Policy 

agency:  Federal  Communications 

Commission. 

ACTKMt:  Policy  statement. 

summary:  Through  this  decision  the 
Commission  reduces  the  scope  and 
applicability  of  its  cross-interest  policy 
The  cross-interest  policy  essentially 
prevents  individuals  or  entities  from 
having  "meaningful"  relationships  in 
two  competing  media  outlets  serving  the 
same  area.  The  meaningful  relationships 
which  have  been  considered  by  the 
Commission  to  be  encompassed  by  this 
policy  include:  (1)  Consulting  positions: 
(2)  joint  ventures;  (3)  time  brokerage 
arrangements;  (4)  advertising  agencies; 

(5)  nonattributable  equity  interests;  and 

(6)  key  employee  relationships-  The 
cross  interest  policy  was  originally 
developed  as  a  supplement  to  the 
Commission's  duopoly  rule  and.  in  later 
years,  was  extended  through  case-by- 
case  adjudication  as  a  corollary  to  the 
Commission's  other  ownership  rules. 
Like  these  rules,  the  cross-interest  policy 
was  aimed  at  ensuring  the  public's 
access  to  a  diversity  of  viewpoints  and 
at  preventing  undue  concentration  of 
economic  power  in  broadcast  licensees 

The  Commission  believes,  for  a 
variety  of  reasons,  that  the  cross- 
interest  pohcy,  as  it  has  applied  to 
consulting  positions,  time  brokerage 
arrangements  and  advertising  agency 
relationships,  is  not  longer  essential  to 
maximire  diversity  of  viewpoints  or  to 
prevent  undue  concentration  of 
economic  power  in  broadcast  markets. 
First,  the  substantial  growth  of  media 
outlets  across  markets  of  all  sizes  has 
vastly  emehorated  diversity  concerns 
Second,  the  new  attribution  provisions 
in  the  owTiership  rules  amply  define 


those  relationships  which  create 
program  and  economic  diversity 
concerns  and  those  which  do  not.  In 
many  respects,  these  new  rules 
duplicate,  or  are  more  extensive  than 
the  cross-interest  policy,  thereby 
rendering  it  superfluous.  Third,  other 
legal  remedies  exist  that  reduce  or  deter 
potential  anticompetitive  consequences 
which  the  cross-interest  policy  is 
designed  to  curb.  Finally,  our  analysis 
indicates  that  the  cross-interest  policy 
imposes  costs  and  burdens  on  the 
public,  as  well  as  the  Commission,  that 
are  especially  difficult  to  justify  given 
the  reduced  need  for  the  policy.  At  the 
same  time  that  the  Commission  issues 
this  decision  reducing  the  scope  of  the 
cross-interest  policy,  it  is  also  issuing  a 
separate  Further  Notice  of  Inquiry/ 
Notice  of  Proposed  Rulemaking  inviting 
further  comment  for  a  more  extensive 
record  before  determining  whether  to 
eliminate  the  cross-interest  policy  as  it 
applies  to  key  employees,  certain 
nonattributable  equity  interests  and 
joint  ventures.  Thus,  until  this 
proceeding  is  completed,  the  cross- 
interest  policy  remains  in  effect  as  it 
applies  to  these  relationships, 

EFFECTIVE  DATE:  April  6,  1989. 

ADDRESS:  Federal  Communication 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Minster,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  632- 

7792. 

List  of  Subjects 

47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

47  CFR  Part  78 

Cable  television. 
Federal  Communications  Commission, 
Donna  R.  Searcy, 

Secretory. 

Policy  Statement 

Adopted:  October  27, 1988;  Released: 
February  2A,  1989. 

By  the  Commission: 

Introduction 

1.  On  May  14. 1987,  we  instituted  a 
Notice  of  Inquiry  [Notice)  into  the  cross- 
interest  policy,  which  essentially 
prevents  individuals  or  entities  from 
having  "meaningful"  cross-interests  in 
two  broadcast  stations,  or  a  daily 
newspaper  and  a  broadcast  station,  or  a 
cable  television  system  and  a  television 
broadcast  station,  serving  substantially 


the  same  area,'  As  a  result  of  our 
comprehensive  review  of  the  cross- 
interest  policy,  we  are  today  issuing  this 
Policy  Statement  reducing  the  scope  and 
applicability  of  that  policy.  A  careful 
review  of  the  record,  our  considerable 
regulator>'  experience  in  administering 
this  policy,  and  our  analysis  of  the 
public  interest  costs  and  benefits, 
convince  us  that  continued  review  of 
many  relationships  VMthin  the  cross- 
interest  pohcy  can  no  longer  be  justified 
as  a  matter  of  sound  policy.  Because 
issues  remain  with  respect  to  the  policy 
as  it  applies  to  key  employ  ee 
relationships,  certain  nonattributable 
eq\nty  interests  and  certain  joint 
ventures,  we  are  issuing  a  Further 
Notice  of  Inquiry/Nottce  of  Proposed 
Rulemaking  requesting  additional 
comment  on  those  matters. 

Purpose  and  Scope  of  Inquiry 

2.  In  the  Notice  in  this  proceeding,  we 
sought  comment  on  the  possible 
elimination  of  the  cross-interest  policy  ' 
Based  on  our  experience  in  applying  the 
policy  and  the  developments  in  the 
communications  marketplace,  we 
expressed  skepticism  that  the  cross- 
interest  policy,  as  applied  on  an  ad  hoc 
adjudicatory  basis,  continued  to  serve 
the  public  interest.  Our  Notice  sohcited 
comment  on  whether  retention  of  the 
cross-interest  policy  is  necessar>'  to 
prevent  anticompetitive  abuses  from 
occurring,  whether  alternative  policing 
mechanisms  exist  to  assure  competition, 
and  whether  continued  regulation  of 
relationships  not  specifically  addressed 
by  the  Commission's  rules  is  necessary. 
More  specifically,  we  requested 
commenters  to  discuss  the  role  of 
market  forces,  private  remedies,  and  the 
antitrust  laws  to  deter  anticompetitive 
misconduct  and  to  ensure  competitive 
communications  markets.  In  addition, 
we  asked  whether  we  should  amend  our 
attribution  rules  to  include  key 
employees. 

3.  In  the  Notice,  we  identified  certain 
relationships  to  be  within  the  ambit  of 
the  cross-interest  policy.  These 
relationships  involve  key  employees, 
consulting  positions,  advertising  agency 
representative  relationships,  time 
brokerage  arrangements,  sales 
representative  relationships, 
nonattributable  equity  interests,  and 
joint  ventures  We  observed  that  the 
concerns  relating  to  certain  cross- 
interest  relationships  had  either  been 
eliminated  or  specifically  addressed  by 
the  Commissions  rules.  In  particular,  we 


'  Reexaminalion  of  the  Commission's  Cross 
Inwresl  Policy.  2  FCC  Red  3899  (1967). 
'  Id  HI  3702 


lOOOO  F»<i««l  Rm^tmi  /  Voi.  54.  No.  45  /  Thuj-»dfly.  March  9.  1960  /  Rule»  and  Regulations 


Ragbter  /  Vol  54.  No.  46  /  Thnr»day.  March  9.  1969  /  Rales  and  Regulations  loooi 


noted  thrti  ■tales  rfpresentulive 
wlHtxTTishiv*  had  been  itncken  from  th«* 
(ji)«»  interest  policy  b«c«u»e  we  found 
thf  exBrniriBtion  of  such  pt-lationshlps 
unnecessary  to  pmmi)le  ecnnomw: 
comp«-titi(in  ind  'Sat.  tt)  th«»  extent  that 
abuses  anise   ttiey  could  k)e  addressed 
more  adef)iialfly  hy  remedies  other  than 
regulatory  intervention  We  further 
noted  that  rertam  minority  ilock 
interests  and  positional  inten>8ts   such 
as  officers  and  direitors   were  now 
enrompassetl  by  the  l(Mai  ownership 
rules  and.  therefonv  the  need  to  address 
these  interests  in  the  rontext  of  our 
CMSlirix  i.n>s»  mten-sl  pulii  v  was 
unnecessary    Ac  f  onlinKlv    ('hs'mI  upon 
the  (.onsiderafions  d»'s<  nlwd  .ihnve   we 
pn)tH>»e<l  to  eliminale  must    if  the 
remainder  of  the  exintin^  poliry 

■i   We  mm  hide  that  retention  of  our 
policies  rel.itin!;  !.)  ronsultmR  positions 
n.ivertnirvjj  tiffin  v  repr»'8«'nlative 
relatioiifthitit  >iiiil  !;m»-  brokenij^e 
«rr«n»<«nnen's  are  on  luiixer  warrantetl 
111  the  [niblt<   inlere«l  *  Before  dis<  iMSlnx 
the  reasons  for  this  determination,  we 
shali  initinily  des<  nU*  the  differpnl 
ty;i«'s  of  cro**  inien-nls  addr»'s«»ed  in  thi.n 
l''ili,  y  "^tiiU-rrtfOt  wht<  h  have  t  realed 
rexiil»it«»ry  ( <in<.<Tn  umler  our  emsting 
[Mill<  y    prtiviile  an  overvurw  of  the 
(Mtiicy't  e»o<ution.  aixl  sunimanT-e  the 
comments  fileii  in  Ihia  5»nx  eeilins    We 
ihall  then  ffwus  (Wir  allentloii  'm  the 
reaiMXis  whirh.  ronaider^nl  tofjeth«T. 
(H-rsuAde  iia  th«t  fSene  parts  of  our 
rTo«»  in  teres*  poltry  ure  no  lonjjer 
esaentval  to  pn)mo<e  e<-on<imM 
1  omi>ellt»on  iir  diversity  of  viewpoint  or 
otherwise  m*i  e»««ry  tu  serve  the  puWic 
interest 

1   (;ro«»  Inlereats  f*roiirTihed  Under 
IHiIk  y 

5  The  cn)a«  Inteo-sl  polu  y  ii 
desjx"*"*'  '"  adilres*  instaiu^s  m  whiih 
an  iiidividuHi  or  «ntily  has  a 
■"meaninKfuI"  rtdationship  m  two 
f  nm[>efinj<  media  oulletn  ^ervinjj 
»iibslantialtv  the  same  area   TT>r 
rTieanitmf'il  irlationships  whw  h  the 
(  oMinii-mon  has  d«'ternun»tl  to  be 
eii(<impai«e<l  under  the  poliry  an-  <et 
forth  betow  ♦ 


'    Ni    ruli>  «l#<l  aImsv*     nu  laKjuiry  mimj  uuJ'Mi«t) 
rxmiiM'nm    '(  'i«  ini«»  lnliH»«l  pottt  y  ••  ;!  r»Uiir« 
'<'  Ki«tl  fw-nftriM    ^ry  ii»|iln|>f  rriatttmmhip*   •ml 
tiinia1tT«ti«<aMr  RluirT  wfi  ■■!«    la  arttm  to  iWraklf) 

•  luiiot  rmuutti.  ttomtiitmt    mm  ar*  laaauig  ■  tmpmrmhK 
mttHr  'it^u«'«tii)||  *tl«li'»<>n«i  L<^fnin«nl    n)  'i*r%m 

•  In  •<VHn<wi  ta>  .Ijlm  luiium  vKal  rnn«nhi«»ni  • 
T>«-Aaln«f»r  craa»<nMrMt   i4  ■•  aiso  ■ii.miry  to 

•  «•  rr'i«<n  wKotii  rn«4ti«    MiM^lt  t^rv^  •ufwIjtntiaiS 
'hv  ««iTktf  «rw«    <  .«»i»«f*t)y    'h«  ifttin  y  •(Tpl'*»«  Ui 
>U'ii«<a  iw  nM<tU  nMlW«i  Wxratn)  !n  Ttw  Mm* 
cmnmunity  or  •nhaiantialty  tn  ftw  tar**  m^rlir*    'w^- 


t\  Coiisuliiri)/  PvsiUoiiS  Th*  Review 
Board  h^u  applied  the  croas-mterest 
policy  where  ■  consulUint  who  provides 
advice  and/or  has  whst  would  now  be 
an  aitnbulable  interest  in  one  media 
outlet  m  the  market  also  provides  advice 
to  other  competing  stations  in  the  same 
market  *  Fur  example,  the  policy  was 
applied  where  a  spouse  of  the  sole 
owner  of  one  radio  station  was  to  serve 
as  an  accountant/bookkeeper  or 
program  director  for  that  itation  as  well 
as  serve  m  a  consulting  capauty  for 
Lompetin^  radio  stations  in  the  saine 
market  The  Review  Board  reasoned 
that  the  consultant  had  access  to 
idnfidenLial  fmaiucal  or  prt>gramming 
lafomiation  of  com(>etilorB  and. 
therefore  had  the  potential  to  impair 
arms  length  competition.* 

7   Time  Brukerayf  Airanffements.  The 
cross  interest  policy  has  also  been 
considered  ir  instamxs  where  a  radio 
Htation  proposes  to  enter  into  a  "time 
lirokerajie'  arrangement  to  purchase 
varying  amounts  of  time  from  a 
rom(>etmK  station  in  the  same  market  tn 
urder  to  air  prti^nimminit  and  sell 
udvertutinf^  during  those  segnaents. 
C>enerally.  the  Commiaaton  has  found 
that  silt  h  prop^jsals  implicate  the  croaa- 
interesl  policy  because  of  the  potential 
for  diminution  of  competition  arising 
from  owninjj  and  pn)jirammirig  one 
.italinn  and  making  programming 
deciatona  at  an  independently-owned 
clarion  ' 


•Vl .  Farmvillt!  Anxxlk  rj*f  />,,■  (  o    4?  fTT  it  ««3,  «M 
t«P«l.  CtiY  S  Krwoy  SO  HX   2d  7M.  ^K  (IU»  M 
ISSni  TS«  .-Toa*  uit»r«al  policy  Im«  not  b<>«n 

•  pplir<l  humiai    Mi  MtaaMona  iWal  iiilii  trmilva 
a  minimal  .i\rriap  'it  lh»  1  mV  'm  oanloan  of  tha 
tU'iiina  h«N  m\t9*  mM'h  ■tafiorta  «rv  nu(  oifnsulrfwj  hi 
fir  in  'N*  tmmr  markvl   .Sao  rjt    llaMmd  Cimimminty 
/■..(rrjif'»«    In      V  i-X  t    .ItJ  «a3  [Hav    Bll    lir:i 

*  I  iinauJtanU  a*  i1i«linfiitahmt  frtun  kinr 
rm(>i<>>*«a  iiaually  avulv*  rvlalxjoatupa  •Mtii  iba 
^n.rr\»^r  thai  ar*  limltad  m  ituraimn  and  at  npr  arut 
fan^raily  (imfixkad  U>  pr\)\ talinfl  •tfvtca  w4irAi  c»fi 

•  i!h*r  ^|#  a<iap(^  tjr  rmfm  ImI  try  't>r  In  anaaa  In 
Ifrn^ral    'itnaul'anta  arr  no!  ^  i ir •  uI^t .s  1    anil  S«>nc.r 
lilt  '>•■'  w'.a   aa    ampii-yr^a    ad  iW  'ir^aarr  h«l 

'hrir  aipaniaa  ■  cmt  or  •  mimhm  M  araaa  Knr 
aiampia    a  ixmauiuni  may  fm  lurad  lu  praparr 
auilt«"f>««  iurwva  an*!   ttaaa^l  '-n\  thrar  aurvpva 
rf*fH)r*  'u-Mttnn*  and  r^^tiiii— 11  a  ij— raa.  at  action 
T^iua    m'-Air    caiauilanli  may  ^»  annafMl  tr> 
<ii«nia«M<«  ^>  Tiaka  fiiulinna  an<j  r^fA^iHiaiiaatkoaa 
rn<a''l'i<)l  aa(i»i  li  nl  a  lUiioti  •  manaaanirDL 
'(wra'MMa  <w  >tk«(llm.  Iter  *aiikd  not  b«m  ttea 
hoai  aay  aa  ID  raaataia  Mm  rii'iiwaaanrf  ittowa  duuld 
r>«   mi^^foaralaa  Ral^ar  ttmM  oullan  nvaki  >iauaU> 
^w  jr>.Wriakrn  l>y  .iffH^ra  or   Itrat'tur*  ut  '.hf 


8.  AdverUsing  ogencieM.  The  croas- 
intercst  policy  is  also  triggered  when  an 
Individual  has  ownenhlp  interests  in 
both  a  broadcast  station  and  an 
advertising  agency,  and  the  ad  a^ncy 
purchases  advertising  time  on  behalf  of 
Its  clients  on  other  stations  in  the  same 
service  in  the  same  market  as  the 
commonly  owned  station,  bi  these 
instances,  the  Commission  reasoned 
that  the  ad  agency  may  be  in  a  position 
to  favor  the  commonly-owned  station  as 
against  competing  stations  in  the 
placement  of  advertising.  In  the  past, 
heanngs  were  held  to  determine 
whether  such  cross  interests  implicated 
the  policy* 

2.  Development  of  the  Cross-Interest 

Policy 

9.  The  cross  interest  policy  has 
evolved  almost  entirely  through  case  by - 
case  ad|udication  The  cross-interest 
policy  was  developed  in  the  1940'b  as  a 
supplement  to  the  "duopoly"  rule,  which 
then  prohibited  the  common  ownership. 
operation,  or  control  of  two  stations  in 
the  same  broadcast  service  covering 
substantially  the  same  area.*  At  that 
time,  either  actual  working  control  or 
ownership  of  fifty  percent  or  more  of  the 
stock  of  the  licensee  were  rteoesaary  to 
meet  the  "ownership,  operation  or 
oontrol"  requirement  of  the  "duopoly" 
r\ile. '°  This  phrase,  therefore,  d>d  not 


•  Soi.  m  K    l^t  ifgtitn  (  .■Mi/y  Hrmdva»irfw  Irn- 
t:  H  (    M  Ml  IBrv   tu.  l«71l  i;./r  X.  Rnmit  M 

>i  4_  :j  ai  ^ia 

'  iU  '.'L  inc    M  I'T X.  id  cm  tllTJt  StaUvm 

if.v^^f  II  vx;t  .N)^k,'!<rn 


*  EatUnTi  afwdajMling  Corp.  30  KX  2d  7*1,  (Rev 
Bd  Iffn  I  (tpaanc  tTlesaUana  of  (ad  wer«  ■sfTicteBt 
lo  raiaa  quaatio—  u  lo  nHwlhar  appMcanrt  Intereat 
in  an  actwtutns  aaeacy  aad  ^tipu— d  broadcMl 
UmOob  aarviaii  the  wMt  araa  awa  coatrmrf  to  (ha 
puMic  iMamll-  Cf  AtdantM.  Broodcatluig  Co. 
W  /  Sn  5  per  Jd  -17  (IWB)  (croaa  Inlrrrsl  laaue 
nt>l  mwrrwaSmi  >nca— t  of  ab— nc*  ««f  ifec^r 
a      itatinBa  of  bd  Itel  *•  IiKb  iiai  wooM  tia 
L  a^trary  Ic  tba  pMhiM.  ataaal). 

'  TSr    duopoly'  rula  larranliy  protuUu  th* 
I  ixrtaMm  iiwnarahip,  opvratMin.  or  ooolroJ  of  two 
(.cnjiiM Trial  hmsilnttav  itatluna  tn  (fcr  aanv 
brtwdoaal  twyca  wfck*  aaraa  fta  aMM  tocal  ««a 
M  ■rtwiBplMaaa  Ibi*  gDal  by  proktfatnnc  ikr  ovcrUp 
')(  rhr  lie  V V/m  cunlutm  u(  comBonly  owtuii  yii 
•Ulxma  thr  S  mV  'm  conlourt  of  oommonly  owned 
AM  tiatKma.  or  ttw  i-r%A*  B  uaiiuw t  of  ouniimiiily 
nwTiMl  tdmaiaa  ataAoaa  Stm  «7  CTI  n-UU|a) 
iiuasi   rikr 'duopoly    nria  aa  mmU  aa  llw  i—  t»  a 
mariri  rulr  .«:  CFR  7^.1H!,^b\  (1887|l  cm  latm 
rxilr  19  Saw  rvcmtly  bran  rrexanunrd  in  a 
•rparatr  pmctadiin  ,S*»  4menrfinen(  a(  ^  TS  .IVW  of 
:hf  r,  imatmMHjn  t  IUiti»,  th»  tn<odeaml  Uukifttr 
I  >»naraik>pMu«&  PUC  Rorf  {ima)(firml 

Hrpurf  and  I  krmr  m  MM  Lkiciial  So  S7  7.  nUifHad 
(.>•  lobar  r   ISaSI  [Radio  Duopoly  Rula) 
■tmrniftrteTTf  M  f^  JfSf  of  thr  CxtmmnwHxrt  "t  Rttlrs 
■'^  Broodctml  MulOpU  Dwn^nh^  IbtJm.  PtX) 

K>x)  i  laSBI  usecmc/  iOpon  aad  Odar  in  MM 

lliic^l  V>  S7-r  adxplwl  liacamber  IZ  IWS)  (Uoa- 
!•>  a  Marir<rul<-1 

•  Su/e»  r.,'\yrrfBX  ^^niiard onti  ffifth  Frrf/iMTit  v 
tirnoAxial  S<o(xim.  S  Pad  Rag  rMZ.  r3a4  (TltWII 
(rM  and  TeirviaMa  Uw^y):  iluiba  Goiwtww 
StoaJu/t/  OM/  /  Id/A  Frafutmcy  Bromdnmt  Stotniaa,  • 
Knl   Rrg   1(UMS|1M1)  |^■M  Uuopoiy) 


encompass  minority  stock  Interests  or 
positional  interests  such  as  being  an 
officer,  ■  director  or  a  manager.  >  *  Thus, 
situations  in  which  the  owner  of  one 
station  obtained  an  interest  in  another 
station  in  the  same  area  through  a 
position  as  an  officer,  director,  manager 
or  minority  stockholder  were  not 
prohibited  by  the  "duopoly"  rule  then  in 
effect.  Even  though  these  cross-interests 
were  not  covered  by  the  "duopoly"  rule, 
they  were  perceived  to  create  the  same 
kind  of  anticompetitive  concerns 
addressed  by  the  rule.  To  address  these 
concerns,  the  Commission  applied  a 
policy  which  went  beyond  the  scope  of 
the  "duopoly"  rule  by  limiting  "cross- 
interests"  in  more  than  one  broadcast 
service  covering  substantially  the  same 
area. 

10.  One  of  the  earliest  cases  where 
this  new  pobcy  was  applied  involved  an 
entity  which  had  a  controlling  interest  in 
one  television  station  and  a  minority 
stock  interest  at  another  television 
station  In  the  same  community.'*  In  a 
similar  vein,  this  policy  was  invoked  by 
the  Commission  where  principals 
proposed  to  be  officers  or  directors  of 
competing  stations  in  the  same 
market'*  In  both  instances,  the 
Commission  noted  that  the  underlying 
purpose  served  was  to  promote  and 
maintain  full  competition  between 
stations  located  in  the  same  city.'* 
Further,  the  Commission  Indicated  that 
preventioa  not  correction,  of 
anticompetitive  practices  was  the  goal 
sought  In  subsequent  decisions,  the 
Commission  expanded  the  purpose 
underlying  the  cross-interest  policy 
beyond  its  original  intent  by  stating  that 
it  was  designed  to  restrict  not  only  those 
relationships  having  the  potential  to 
threaten  economic  competition  but  also 
those  having  the  potential  to  lessen 
diversity  of  viewpoint.'* 

11.  In  an  effort  to  promote  the  dual 
goals  of  competition  and  diversity,  the 
cross-interest  policy  was  invoked,  in 
1969,  to  prohibit  a  national  or  regional 
sales  representative  company  that  was 


' '  See  e.g..  Radio  Athens.  Inc.  (WA THJ  v.  FCC. 
401  FJd  390  (D.C  Or  1968). 

' '  See  Mmnetota  Broadcasting  Corp..  13  FCC  672 
(1SM9)  See  also  Macon  Broadcasting  Co..  10  FtX 
444  (IMS),  in  wtiich  the  Conunusion  conditioned  its 
)(.-anl  of  a  oonitruction  permil  for  a  new  AM  station 
upon  the  applicant'i  two  maionty  shareholders 
divpsling  themseivet  of  "any  connection"  with  a 
competinji  AM  station  in  the  same  community 

"  Shenandoah  Life  Insurance  Co..  19  RR  1  (1959| 
The  crou-inlerests  addressed  in  both  Minnesota 
Bruadcasting  and  Shenandoah  Life  Insurance  are 
now  prohibited  by  our  local  ownership  rules. 

'♦  Id  al  2 

"  Compare  Minnesota  Broodrnstmg  Corp..  13 
f-XJC  at  872  (singular  purpose  of  aconomic 
rum  petition  I  witti  United  Community  Enterprises 
ln<    37  FCC  2d  al  9S3  (dual  purpose  of  economic 
ciimpelilion  and  diversity  of  viewpointi 


MdioUy  or  partially  owned  by  a  licensee 
of  a  broadcast  station  from  representing 
and  soliciting  advertising  for  competing 
stations  in  the  same  service  in  the  same 
area.'^  This  policy  known  as  the  Golden 
West  policy,  was  based  upon  the 
concern  that  such  a  "sales  rep"  could 
impair  competition  by  colluding  or  price 
fixing  In  the  sale  of  advertising  time,  or 
placing  the  station  it  did  not  ov^rn  at  a 
competitive  disadvantage.  The 
Commission  also  expressed  concern 
that  this  type  of  relationship  was 
antithetical  to  the  promotion  of  diversity 
of  viewpoint  In  1981,  the  Commission 
instituted  a  rulemaking  proceeding  in 
which  it  questioned  the  regulatory 
wisdom  underlying  the  Golden  West 
policy.  Finding  that  limiting  these  types 
of  relationships  did  not  appear 
necessary  to  further  the  goals  of 
promoting  diversity  of  viewpoint  or 
economic  competition,  the  Commission 
eliminated  the  policy. '  ^  The 
Commission  concluded  that  the 
operation  of  market  forces  and 
application  of  the  antitrust  laws  would 
be  adequate  to  deter  anticompetitive 
practices  that  the  policy  sought  to 
address. 

12.  Although  the  cross-interest  policy 
was  originally  developed  as  an  intre- 
service  supplement  to  the  duopoly  rule, 
it  was  subsequendy  extended  to  the 
Commission's  other  local  ownership 
rules,'*  including  the  broadcast  one-to- 
a-market  rule,'*  and  the  broadcast/ 
newspaper  ■"  and  cable/television 


^*  Golden  West  Broadcasters.  16  FCC  2d  918 
(1989). 

' '  Golden  West  Policy:  87  FCC  2d  668  (1961 ) 
(Report  and  Order  In  BC  Docket  No.  80-438). 

"These  rules,  described  below,  including  the 
duopoly  rule,  will  be  collectively  referred  to 
hereinafter  as  "the  local  ovynership  rules." 

'•See.  e.g..  Cleveland  Television  Corp .  91  FCC 
2d  1129  (Rev.  Bd  1982),  rev.  denied.  FCC  83-235 
(released  May  18,  1983).  affirmed  sub  nom. 
Cleveland  Television  Corp.  v.  FCC,  732  F.2d  962 
(DC  Cir.  1964)  (radio-television  cross-interesi  case) 
Unlike  the  "duopoly"  rule,  the  "one-to-a-mariiet ' 
rule  restricts  common  ownership  between 
commercial  stations  tn  different  broadcast  servnces 
In  essence,  it  restncts  a  party  to  one  AM-FM 
combination  or  one  television  station  in  a  market 
See  47  CFR  73.3555(b)  (1986). 

•"The  broadcast/newspaper  cross-ownership 
rule  prohibits  common  interests  in  a  broadcast 
station  and  a  daily  newspaper  if  the  broadcast 
station  s  relevant  service  contour  would  encompass 
the  entire  community  in  which  such  newspaper  is 
published  See  47  CFR  73.3555(c)  (1986).  See 
Wisconsin  Television.  Ltd..  59  RR  2d  193  (19851 
(television-newspaper  cross-interest  case)  Although 
recent  appropriations  legislation  circumscribes 
Commission  authority  in  the  area  of  newspaper 
cross-ownership,  the  legislation  is  inapplicable  lo 
the  non-attributable  relationships  discussed  herein 
See  Making  Approprtations  for  the  Departments  of 
Commerce,  fustice.  and  State,  the  Judiciary,  and 
Related  Agencies  for  the  Fiscal  Year  Ending 
September  30.  1989.  and  for  Other  Purposes,  Pub.  L 
No  100-459  (signed  October  1. 1988) 


cross-ownership  rules.  *'  Subsequent 
case-by-case  adjudications,  under  the 
cross-interest  policy,  have  resulted  in 
creation  of  additional  restraints  beyond 
those  expressly  prohibited  by  the  local 
ownership  rules.  ** 

13.  At  the  time  the  policy  developed, 
and  for  much  of  its  history,  the 
attribution  rules  were  narrow,  leaving 
many  relationships  outside  their 
purview.  **  Under  the  former  rules  only 
the  duopoly  provisions  were  in  effect 
Thus,  only  the  cross-interest  policy 
prevented  an  owmer  of  one  station  from 
holding  a  position  as  an  officer,  director 
manager,  or  minority  stockholder  m  a 
competitor.  In  1953,  the  attiibution  rules 
were  revised,  as  they  apphed  to  the 
national  ownership  limit  to  include  all 
minority  interests,  partners,  and  officers 
and  directors.  *♦  Recently,  the 
attribution  rules  were  further  modified 
to  exempt  from  their  scope  holders  of 
less  than  five  percent  of  the  voting  stock 
of  the  hcensee  and  limited  partners  ** 
In  addition,  relief  from  attribution  was 
provided  to  certain  officers  and 
directors  whose  duties  are  unrelated  to 
broadcast  operations.  Thus,  under  the 
revised  attribution  rules,  ownership  of 
as  litUe  as  five  percent  of  the  voting 
stock  of  a  broadcasting  station  is  treated 


» '  News  Inlemotional.  PLC  97  FCC  2d  34A  367-71 
(1984)  (cros«-iiitefe«U  between  cable  teiewion 
systems  and  teievisioo  stations  in  same  market). 
The  cable/)>ro8dcast  cross-ownership  rule 
prohibits,  inter  alia,  the  common  ownership  of  i, 
cable  television  system  and  a  television  broadcast 
station  whose  predicted  Grade  B  contour  covers 
any  portion  of  the  service  area  of  the  cable 
television  system.  See  47  CFR  76.S01(aK2)  (1986) 
This  provision  of  the  cable/broadcast  croas- 
ownership  rule  was  recently  codified  in  the  Cable 
Communications  Policy  Act  of  1984.  Pub  L  No  96- 
549.  96  SlaU  2779.  r-Ss'lcodified  al  47  U.S-C  553(a) 
(Supp.  II  1984)) 

"  For  example,  even  though  the  multiple 
ownership  rules  permit  the  common  ownership  of 
colocaled  commercial  AM  and  FM  stbiions  the 
cross-inlerest  policy  has  lieer  invoked  where  cross 
interests  exist  between  separately  controlled  AM 
and  FM  stauont  m  the  &an»e  market  See.  e.g. 
Lexington  County  Broadcaslprs.  Inc.  42  FCC  2d  561 
(Rev  Bd  1973) 

'^  T>ie  attribution  provisions  are  contained  in 
notes  appended  to  the  local  ownership  rules  and  m 
essence,  constitute  the  means  by  which  the  local 
ownership  rules  are  implemented  Currentl)    they 
provide  ihat.  inter  alia  partnership  and  direct 
ownership  interests  of  votins  slock  of  five  percent 
or  more  will  be  cognizable  as  ownership  interests 
significant  enough  lo  invoke  the  rule  Thej  aisc 
provide  that  officers  and  directors  of  s  licensee  are 
positions  which  entail  an  amount  of  control  great 
enough  to  require  prohibition  under  (he  rule  47  CFR 
73.3555.  Note  2|a)  (1966)  Exempted  from 
attnbulable  inleresi  are  passive  investor  interests 
under  ten  percent  holders  of  nonvoting  stock. 
limited  partners  and  certain  officers  and  directors 
who  certify  that  they  are  not  matenally  involved  in 
the  management  or  operation  of  the  licensee  47 
CFR  73.3555.  Note  2(c|,  (f).  (g)(1).  and  (h)  (1986). 

'  *  .Amendment  of  the  Multiple  Ownership  Rules. 
18  FCC  288  (1953). 

"  See  47  CFR  73.3555.  76.501.  Notes  1.  2  (1986). 
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th«  MiiM  M  imnonlf  ownermhip  for 
purpoMS  of  applyuis  tfao  local 
owrMrahip  rvU^  A«  a  rawil  of  th««f 
inl«rv«fUi^  rvvtaiotM.  th«  attHbuttoa 
tMlM  aow  proocrtb*  many  ot  (h« 
intere«ti  that  onginally  Ud  to  tha 
adoption  of  tha  c»oaa-mter«a(  policy  •• 
Kor  eKampie.  inlaraata  of  ufficara  arul 
(lirtrctur*.  aixJ  of  aninonty  •iuckhuldera 
that  wars  on^nally  pruhibiled  by  Iha 
croaa  altera* I  policy  alone  now  come 
within  the  purview  of  Conimlaaiun  nileit 
Sinuiarly.  where  voting  uwnerahjp 
iiitereata  at  ur  above  five  percent  art- 
involved,  the  rulea,  instead  of  the  policy. 
now  apply 

Surnmary  of  Comments 

14  The  majority  of  commenters  «Hre«' 
with  the  Initial  viewa  exprf>a»f<l  In  In*' 
Nolictf  that  the  croaa  inlereat  polny  no 
lon^jer  tervtu  the  public  mtervat  and 
should  be  eliminated.*'  Commenleri 
supporting  elimination  of  the  p<^)lu;y 
Including  NAB.  Group  W.  Morgan 
Stanley,  and  Cox.  cite  the  confusion  and 
uncerlainty  created  by  the  cjdss  lnlfr»rst 
poiii  y  as  It  relates  to  the  multiple 
ownership  rules.  They  express  r.oncem 
with  the  ad  hix  application  of  th»'  (^ilicy 
that  fails  to  provide  the  kind  of  clear 
guidelines  which  the  rules  provide  in 
this  area.  Thfy  maintain  that  th*> 
unpredictaliie  appluation  of  the  croa* 
interest  policy  may  r«qoire  evaluation 
whether  a  relationship  permitted  by  the 
Commission  s  rules  will  be  transformed 
into  ona  which  w  prohibited  pursuant  to 
the  croaa^interest  poln-y  Such  a 
determination  is  HlfT^cult  for  a  lici-nse*- 
to  make  in  light  of  the  varying  case  law 
and  any  coociuaion  m  thia  araa  often 
lariis  certainty,  thua  impadinn  efficient 
decision  making  Commenfers  further 
assert  that  the  concerns  underlying  the 
polii  V  are  now  addresaed  by  either 
market  fon«s  or  alternative  rules  and 
rem»'die8  They  argtie  that  market 
pressure  crpates  incentives  for  licensees 
to  meet  the  neeils  and  di-sires  of  the 


•  •  MN.  M-ributHin  of  Oyrmtn/iip  tnUrmitM.  97  fVX 
u\  ai  saa  n  4 

■'  romm«iTi  ■iipp<irtUia  ittimin«»UMn  o(  fh*  CIT»«» 

\a»f  i«iw>n  M  Hr<>«iV»H»n  (NM<I   W»»Hrntio«»» 
HrT>a<t<«*(ma.  Inr   '(.nnip  W)   M<)rn«n  SUntey  S 
(    I     Inr.  (VfcHT|«n  StB«4ryl   «vl  (  o«  f-nliwpn***   Itm 
■«>r«l   l.flndan  HrNla*  firo»<k-»mOn%.  Inc    ^jmAan 
ltn<lf«>l  titm\    omnwiu  »r1«i(*  gtinrrmUy  tuppjwi 
■Htamalnn  of  ft»  iJiiM  lnt«n>«'  po(i»-v  trmf^p*  —  \i 

ni>(>««iiqi  •llminatvcm  at  (b*  pnhry  ixtt  flW.!  lomtly 
(ly  ih«  c  ■iwwimi'T  K»d»f»t(«ii  rA  AmaiK  ■  utd 
TiilwraHinMrMcaKtm*  R»»«»rr»i  and  Ki  mm  (*»ii»t 
(lArrHAI"!   Amittmrmmtttnmikmlim^  Inc    \\m\   In 
•  nytj  m  tiM  .  '■■■■M  of  NAB  c|niiinil 
■liniMMltan  al  ifca  polirir   To  ik«  •ila^  Uwm 
curanMnK  Mtd  rmfity  oammtmnit  —Ukmm  *•  •«».».-i:< 

manmitnbm^btm  m^mtli  tirMli  or  )Mn«  <r«Mmr«« 

ihay  will  (>•  in«f)n>"f«'»d  hy  rmlarmcm  m  tha  nrartl 
.i(  lb*  mrnm  pntoaadina  uwii«a«ad  tadmy 


pitblsc  ratbar  (Imb  entar  into 
r«iatHMiahlf>a  arhich  wxxiid  haw  a 
Jetatanom  affect  on  coapetttion  and 
divararty.  AMdiaoce  reaction  asade. 
conunanters  Maintain  that  state  and 
federal  anOtruot  actiona,  as  well  as 
remedies  basad  on  contracts  between 
partiea,  will  diacowa^e  aboaaa  and 
provide  relief  shoiild  any  such  abuae 
occur  Thus.  (Iiey  ooociude  that  the 
public  interest  can  be  protected  through 
means  lea*  restrictive  and  ooore  oertaiB 
than  the  cruaa  interest  policy. 

15.  Specifically.  th«;ae  uomnenters 
<irgue  that  retention  of  the  policy  hanxMi 
the  public  interest  through  delay  and.  m 
many  inatancee,  diacourageroent  of 
investmeot  in  madia  propertiee.  They 
aaaert  that  the  nak  of  a  croaa-interaat 
challenge  always  exists  even  if  tha 
rvlatiooahip  la  structured  to  comport 
with  Cuauniasion  rules.  They  streaa  that 
tiua  uDcwtainty  hampers  the  ability  of 
broadcastpj^  to  tntar  into  relationships 
which  may  unprove  axiating  facilitiea  or 
prtivide  new  facilitiea. 

16.  Theae  coaimeaters  aaaert  that  the 
policy  IS  no  longer  oecesaary  to  promote 
competition  and  viewpoint  diversity  due 
to  the  growth  of  the  marketplace.  They 
maintain  that  the  prt>Iifenitiun  of  media 
uuLlets  has  attenuated  the  need  for 
Commiaaioa  Lmpos4>d  restraints  lo 
ensure  against  anticompetitive  abuse*. 
They  assart  further  that  in  the  event 
such  abuses  do  occar.  marketplace 
forces  should  correct  t^  misconduct 
without  Coauniasion  interventioa.  They 
argue  that  the  cross  interest  policy  is  an 
artificial  and  unnecessary  impediment 
lo  the  functioning  of  the  marketplace 
which,  due  io  conapetitive  pressure. 
policaa  Itself.  They  conclude  that 
practtce*  that  are  anticompetitive  and 
reduce  diversity  are  simply  too  difficTih 
to  coordinate  due  to  tha  number  of 
outlets  and.  therefore,  will  be 
inffftctive   Further,  stations  must  try  lo 
u[)timize  performance  m  order  lo  retain 
a  share  of  the  market,  and  that  effort 
could  be  thwarted  by  an  adverse 
reaction,  from  their  avMlience  or 
competitors,  to  any  anticompetitive 
practices 

17  All  cummt-nters  who  supp<irt 
phmination  of  the  cross-interest  policy 
rtlso  argue  th«t  tt\e  local  ownership 
rules  particularly  the  attribution 
pnm&iona.  include  the  Dva)on(y  of 
relationship*  sought  lo  be  addressed  by 
the  cross  interest  policy.  They  point  oat 
!hat  the  local  ownership  rules  and  the 
.ittnbution  provisions  are  the  product  of 
extensive  rulemaking  proceedings 
designed  lo  determine  which  interests 
create  a  lr\'el  of  concern  sufficient  to 
require  proscription.  They  maintain  that 
relationships  falling  outside  of  the  rule* 


arc  of  mannal  tignificaao*  and  have. 
ihercbjT*.  been  dacDad  ooaattrttnilable. 
Tbcry  fxirtiMr  aaaert  that  tht  crosa- 

intere*!  podcy  underoata  tha  parpoae  of 
theae  rulemakinp  by  creating 
uncertainty  where  the  rule*  strive  for 
clarity  Commenter*.  therefore,  conclude 
that  the  kxail  ownership  rales  and  the 
attribution  provisions  should  stand  as 
the  Commissions  determination  of  what 
relationships  are  Inoonsistent  with  the 
public  interest.  To  the  extent  that  the 
multiple  owrrership  rulea  do  TWt  address 
all  relationships  contemplated  by  the 
policy,  commenters  reiterate  their 
contention  that  altematire  policing 
mechanisms  exist  in  the  marketplace 
which  would  discourage  anticompetitive 
misconduct  beftnr  it  occurs,  or  provide 
a  remedy  in  the  event  such  abuse  arises 

18.  In  opposing  elimination  of  the 
cross  interest  policy.  CFArTRAC  argue 
that  while  streambnuig  the  policy  is 
desirable,  elimination  is  unwarranted. 
They  point  to  what  they  characterize  as 
an  overwhelming  desire  of  the 
Comroisaioo  to  eliminate  all  multiple 
(Twnerahip  rules  as  demooBtrated  by  a 
recent  rule  making  proceeding  inquiring 
into  the  duopoly  and  one-to-a- market 
rules."  These  commenlers  specifically 
take  issue  with  the  Comnusaion's 
assertion,  in  the  NoOce.  that  revisions  of 
the  attnbution  rulea  have  abrogated  the 
need  for  the  croas-interest  policy  in 
many  instance*.  They  argue  that  in  light 
of  the  duopoly  rulemaking  proceedmg.  it 
18  disingenuous  for  the  Commission  to 
rely  on  the  local  ownership  rule*  and 
the  attribution  prowions  as  support  for 
eiimmatiQg  the  croa»-in teres t  policy. 
CFA/TRAC  points  out  that  the 
ComraisBioa  baa  previoosly  predicated 
repeal  of  one  policy  on  the  existenc:e  of 
another  even  as  the  latter  faces  repeal 
and  18  following  a  similar  course  in  the 
instant  proceeding.  They  aaaert  that 
repeal  of  the  one-to-a -market  rule  **  has 
already  been  accomplished  through  a 
liberal  policy  of  granting  stays  of 
outstanding  divestiture  obhgation.s 
Thus,  in  con)unction  with  the 
Commission's  lack  of  commitment  to  the 
ownership  rules,  repeal  of  the  cross- 
interest  policy  will  leave  unchecked 
reldtiunships  which  will  lead  to  an 
mcrease  in  predatory  practices  resulting 
in  a  dimmiition  of  competition  and  a 
reduction  in  program  options.  They 
conclude  that  retention  of  the  policy  m  a 
( lanfied  form  is.  therefore,  required  lo 
promote  the  p«iblic  interest. 


ig.  Similariy.  in  r^y  oomHiente,  ABI 
maintains  that  the  NAB  reliea  loo 
heavily  on  the  atthbntion  proviaionj  as 
support  for  eliminatioa  ai  the  cxoa»- 
interest  policy.  ABI  argues  tint  the 
policy  is  designed  to  supplement  Ae 
attribution  provisions  and  provide  the 
Commission  with  the  means  by  whicfa  to 
promote,  independent  of  other 
government  agencies,  arms-leiigth 
competition.  It  further  asserts  that  the 
NAB  points  to  no  instance  in  which  the 
antitrust  laws  have  addressed 
competitive  abuses  of  the  type 
encompassed  by  the  cross-interest 
policy,  thus  fulling  to  demonstrate  that 
reliance  on  antitrust  laws  to  cope  with 
cross-interest  concerns  is  either  an 
effective  deterrenl  or  remedy.  Arguing 
that  the  cross -inlerest  policy  is 
necessary  to  promote  arms-length 
competition.  ABI  concludes  that  the 
Commission's  rules,  without  more,  are 
inadequate  to  protect  against  certain 
anticompetitive  practices.  ABI  contends 
that  where  specific  rules  are  applicable 
the  cross-interest  policy  should  not 
apply,  but  where  tihere  are  gaps  in  the 
rules  the  cross-interest  policy  t«  required 
to  stem  abu«e9.  AB!  concludes  that  the 
policy  should,  therefore,  be  clarified  and 
retained  for  use  only  on  an  "as  needed" 
basis. 

Discussion 

20.  Although,  as  indicated,  there  are 
aspects  of  this  policy  with  respect  to 
which  further  comment  is  being  sought, 
the  analysis  that  follows  provides  not 
only  the  justification  for  the  cluiages  we 
are  adopting  but  establishes  a 
background  against  which  the 
remainder  of  the  policy  should 
eventually  be  judged.  After  a  careful 
review  of  the  record  in  this  proceeding, 
we  find  that  the  public  interest  would  be 
better  served  by  reducing  the  scope  of 
the  cross-interest  policy.'"  While  this 
policy  may  have  been  at  one  time 
regarded  as  necessary  to  preserve 
competition  and  diversity  of  viewpoint, 
a  number  of  different  factors,  including 
changes  in  the  mass  media  marketplace, 
modifications  of  the  attribution  rules, 
and  the  adequacy  of  other  legal 
remedies,  convince  us  that  a  substantial 
part  of  this  policy  is  not  essential  to 
maximize  diversification  of  viewpoints 
to  the  public  or  to  prevent  undue 
concentration  of  economic  power. 
Similarly,  we  are  further  convinced  that. 


with  respect  to  the  iiitere«4«  addressed 
herein,  the  ooste  associated  with 

continued  case-by-case  review  outweigh 
the  minimal  public  interest  benefits  that 
might  be  derived  therefrom.  As  we 
explain  below,  we  are  confident  that  the 
public's  access  to  a  multiplicity  of 
programs,  infoimalioa,  and  vieivpoints 
will  not  be  adversely  affected  as  a  result 
of  our  removaJ  of  these  unnecessarily 
restrictive  aspects  of  the  policy.  We  are 
also  equally  confident  that  economic 
competition  in  mass  media  markets  wiD 
not  materially  diminish,  but,  on  the 
contrar)'.  will  continue  to  flourish  to  the 
overall  benefit  of  the  public. 

Growth  of  Media  Oodete 

21.  Since  the  implementation  of  the 
cross-interest  policy,  there  has  been 
rapid  and  widespread  growth  in  mass 
media  outlets,  litis  growth  has  led  to  a 
significant  increase  m  diversity 
nationwide  and.  of  even  more  relevance 
to  the  instant  proceeding,  locally.  While 
we  do  not  rely  upon  these  changes  alone 
to  reach  the  determinations  herein,  we 
do  believe  that,  together  with  the  other 
factors  presented  below,  they  undertnit 
the  notion  that  any  single  entity  or 
individual  is  capable  of  manipnlating  or 
otherwise  skewing  competition  in  the 
marketplace  of  ideas  or  in  the  economic 
marketplace  to  the  detriment  of  the 
public  through  the  cross-interests 
mentioned  above. 

22.  National  Growth.  To  the  extent 
that  the  logic  behind  the  cross-interest 
policy  was  appropriate  when  first 
developed,  the  substantial  growth  m 
broadcast  services  across  all  markets, 
and  the  resulting  increase  in  competition 
and  diversity  have  reduced  our  concerns 
about  the  relationships  addressed  by  the 
policy.  For  example,  between  1950  and 
1988.  the  total  number  of  AM,  FM,  and 
TV  broadcast  stations  authorized 
increased  from  3.144  to  12.207  outlets,  an 
increase  of  288.3%.*'  Moreover, 
continued  growth  in  the  broadcast 
services  can  be  expected  as  a  result  of 
recent  Commission  actions  designed  to 
foster  ^tjwth  of  the  industry.**  In 


'  *  \atmtia»nl  o(  §  ^  iS&S  ol  the  C<uiimtmiim  * 
H..i»»  ih»  BmotiraH  UulUftU  Owamntiip  Muita.  Z 
VXJ^  Hui  \\U  nmmMuu^e  of  fnpumd 
RaJmjnoAji^  ID  MM  UodMl  No.  S7-7}. 

'•  4'  CPU.  nj&sub)  (laas). 


'"  As  ilated  earher  exempted  from  this  policy 
stalcmenl  stuiU  t*  crosunlereitd  invuKins  certain 
loinl  venturwi  ooi  o»hen»ri»e  acklrptsed  by  fhp 
attribution  rul«».  key  f»mployee».  and  certam 
nonaltnbutabie  equity  in«<>i<e»ls  Sol*ject  to  the 
outcome  ofour  AirtAar  Aionaeof/n^ajrc/MXioeof 
Pmposed  RuiemoJui^  thrw  cnim-inlereata  wiii 
conlinuf  fs  be  sub)eO  lo  feview. 


' '  In  1950  there  were  2J(K  AM.  732  FM.  and  109 
t»>le\isi>in  ttatKHtt  Stxteeoth  AanuoJ  Report  of  the 
Federal  C.immuiucoUom  Coraanston—fy  ltiS&  at 
102  The  1988  station  totals  are  based  oo 
Compussior  records  as  of  October  31. 1988.  wiiicb 
mdiMle  tfaat  there  are  4.9Z3  AM.  B4.S30  FM.  and 
1.791  tek>\-i8ion  ilations. 

"  Stf  ModifiooOon  of  FM  Broadcast  Statum 
Hales  U)  itu:itaae  theAvaiioiuJityofComaerciaJ 
FM  BrooJca.ll  Assii^nments.  94  FCC  Za  152  |1983) 
/Report  and  Orrfer  in  BC  Docket  No.  eO-«0).  rpcon 
denied.  97  HX  2d  27B  (Met):  see  also  PT^  Bmadcasl 
Assinnatemu.  MX)  FCX;  2d  1322. 134ft-ia79  (1985) 
rimplenientatiQH  of  BC  Oockel  No.  80-90)  (Ihe 
Conunission  established  689  new  commercial  FM 
allutments.  the  majortty  of  which  are  in  medium  and 
small  radio  maritett.  and  created  Ame  atrm  clanM 
of  y\i  rhanneia):  Pir^pamtfoti  ftir  an  laieTntltiooal 


addition,  there  has  been  substantial 
expansion  of  alternate  media  aer\ices 
such  as  cable  teievuioa.  low  power 
television  (LPTV).  and  video  cassette 
recorders  (VCRs).**  The  potential  for 
even  further  growth  of  media  outlets 
exists  from  other  developing 
technologies,  including  multipoint 
distribution  systems  (MDS)  and  sateilita 
master  antenna  television  systems 
(SMATVs).** 

23  Local  Growth.  This  ^vwth  of 
media  outlets  on  a  national  level  is 
paralleled  by  the  growth  of  such  outlets 
on  the  local  level  In  analyzing  the  need 
for  the  cross-interest  pohcies,  the 
number  of  outlets  at  ihe  local  level  u 
more  relevant  than  national  ^owtb 
because  the  policy  was  developed  as  a 
supplement  to  the  local  ovmership  rules. 
With  this  in  mind,  we  note  that  a  study 
submitted  by  the  NAB  '*  assessed  the 
number  of  ntedia  outlets,  including 
publications,  within  all  television 
markets  (Designated  Market  Areas).  'Hie 
study  shows  that  there  are  a  large 
number  of  media  outlets  and 
informatioD  soun:cs  in  local  maiiiets  of 
all  sizes.  For  example,  whereas  the  top 
25  markets  average  about  72  radio  and 
television  stations  per  market  even  the 
smallest  television  markets  avera^ 


Tt.irHMjmmuMtcathiB  Umon  lUftton  2  Adntiutstrative 
Rndio  Copfereoce  far  the  ftaaainfi  of  Brtadcoevafi 
w  the  ieOS'1706  aJiz  BantL  U  FK  22.SM  (ISSfci  (Pwtt 
Report  in  0«fn  Dacket  Na  84-487):  PreptuaUam  for 
an  InlHmaCwnal  1  i^lecomntuaicotioD  Unton  Heguin 
2  ^ilmmjstrotivf  Hadro  Cor^er&nce  for  the  Plorrmng 
of  Broodoottutf  It  the  laos-JWSkHz  Band  SI  FV 
8.-06  f198S(  (Second  Aeixin  id  Ge&  Docket  No.  S4- 
467)  linienuOonai  afreeneat  prmida*  lor  more 
speclnun  use  b\  AM  radio  service,  potentui:)) 
stimulating  a  wgmficant  nunil<ei  of  new  A_M 
stations  m  Ike  future ). 

*'  The  nombeT  of  cable  teieviBon  ■yslflBx  baa 
increased  boa.  MU  m  lfl&4  to  about  ASKO  is  1BS7 
See  TwertUelh  A.inual  Report  of  the  Federal 
Cowmunicotiom  Commission — FY  rSM  at  90  Of 
all  televisioB  households.  7m  arc  paaied  by  cable 
teievisiun  ayslema.  "Catik  StaU.'  CaMpl'/sjoa.  Aag 
31   1967  at  88  Approxuaately  4a.5»  oiali  leievisMiB 
households  subbcn'be  to  cable  Nielani  Media 
Research  esttma'e  quoted  m  "|ufy  Njarbem  " 
Broudco»tin)i  Sept  21  1987  al  78.  (^urrentK  there 
arp  about  410  lineoaed  LPTV  atatrana.  and  we 
estimate  that  tint  aervioe  ma>  ultimatel)  iitrrnaaf 
bi  an  additional  4.U00  stations  Report  Coru.eminf 
Cell^r■Jl  Foimesf  Doctnne  Obli^tiorts  of  Procricagt 
l.icen.'tees.  102  FtX  2d  143.  212  (ISSS)  The 
percentugie  of  teievwon  liouscboldi  anik  VCR*  has 
iiKTeasod  from  t9%  in  1984  k>  48.7%  ib  1887  Sec 
AC   Nielses  esiiiaale.  quoted  in  Comments  of  NA^ 
■  An  .Analysis  of  Media  Oatletii  by  Market"  ("NAB 
Media  Outlet Stiidv").  Appendm  Bat  1  Quitr  IWT) 
filed  in  MM  Docket  87-7.  winch  NAfi  mcOTporatet 
by  ,-ffei-enc*  :n  commenls  Tiled  in  tlie  current 
pniceedmg  S^f  Comments  of  \-AB  at  8  a  M  (hity 
1<W7»  iMM  l>xkel  \o  87-1541 

"  As  of  June  3G  1986  MDS  systena  readted 
approximate))  280.660  fubacnben  ani  astute* 
suxK'*st  the  number  of  sahainbeis  «»akl  reacii  Bor« 
than  mne  millmn  f auj  kasac  Associates.  Inc. 
Shilliuoil  SemieUer.  No.  322.  NovaBber  la  1986. 

"•  NAB  Media  Oudet  Stud),  utpie  nate  SS 
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about  0  radio  tnd  t«(ev(ilon  outieU  par 
mark«l.'*  In  addition,  oar  own  analysn 
of  Arbitron  data  by  Metropolitan 
Statistical  \nA.  lh«  geographic  market 
m«a8ur«  that  may  ba  mora  appropnata 
for  radio  racaptioa  ahowa  that  while  the 
lop  H  radio  markata  average 
approximately  M  total  AM  and  FM 
(tationa.  avan  the  amallest  radio 
marketi  average  approximately  10 
commercial  AM  and  FM  atatlons.  A» 
these  figures  demonstrate,  thera  ar«  a 
significant  number  of  commercial 
broadcast  outlets  throughout  markets  uf 
all  sizes.  Further,  If  cable  and  VCRs  art" 
taken  into  account,  llstenera  and 
viewers  have  even  mora  sourres  of 
programs.  Cable  penetration  actually 
increases  as  the  slie  of  television 
markets  decreases,"  and  VCR 
penetration  appean  to  be  relatively 
constant  serosa  market  sizes.**  This 
multitude  of  madia  sources  provides 
audiences  with  a  wide  divenity  of 
choices,  and  also  encourages 
broadcastera  to  provide  service  In  the 
public  Interest. 

24  V\  e  believe  the  competitive  and 
diverse  market  whirii  has  developed 
since  the  initial  Implementation  of  tht- 
cross  interest  policy  substantially 
attenuates  the  need  for  our  regulatory 
oversight  of  the  Interests  at  Issue  here  to 
promote  diveralty  and  economic 
competition.  As  suggested  by  Cox. 
market  conditions  have  reduced 
diversity  concerns  because  stations  are 
under  strong  market  pressure  to 
maximiie  performance  and  typically  do 
s(i  through  providing  service  desired  hv 
ihe  public  ••  With  many  competing 
media  outlets  available  to  the  public. 
(  onsumers  can  easily  switch  from  one 
sialion  to  another  if  the  first  station's 
programs  do  not  suit  their  tastes   Henie 
stations  have  strong  incentives  to  tak*- 
into  account  the  tastes  and  needs  of 
viewerH  or  listeners  Moreover,  we 
recognized,  in  a  previous  prvKeedinjj 
eliminating  regulations  which 
encroached  on  licensee  s  business 
practices,  that  the  increased  number  of 
slationn  and  the  increase  In  facilities 
give  new  importance  to  the  uniqueness 
i)f  a  prt>gram  formal  In  an  effort  to 
attract  advertising  dollars  *°  This 
plethora  of  media  services,  and  the 
resulting  Increase  in  the  diversity  of 
voices,  therefore,  strongly  undercuts,  in 
our  view,  any  underlying  need  for 
restraints  on  consulting  agreemen!!i 


UMI 


••  Id  il  Klfura  t 
•'  lit  •!  KlgiM  lU 
••  hi  II  P\«ura  a 

•*  CiimiMnU  ai  Co*  btarpriMS  af  ia 
•»  SmiMMy  Raporl  aitd  iTnlmr  in  Hm  Sliminnlion  of 
I  'nmt,  MMry  Broodoatt  /Ugulolion.  SB  RR  U  ISnO 

lii'lioaeiiMMUock^  ^>u  s3-au) 


advertising  ageaciet,  and  time 
brokerage  arrangemenU  to  enhance 
diversity 

25  Moreover,  the  considerable  choice 
which  exists  In  Ihe  marketplace  create* 
incentives  for  service  proN-iders  to 
compete  as  vigorously  as  possible. 
Because  of  the  many  competing  stations, 
they  are  more  likely  to  be  acutely  aware 
of  their  audience's  desires,  and  to 
attempt  to  meet  those  desires  In  order  to 
compete  successfully  For  example,  it  is 
doubtful  that  consulting  agreements 
would  continue  to  b«  a  legitimate 
concern,  since  the  station  entering  into 
such  an  agreement  must  continue  to 
remain  responsive  to  the  needs  and 
interests  uf  its  audience  or  risk  losing  a 
portion  of  that  audience.  Thus,  a  station 
would  likely  disregard  advice  from  ■ 
consultant  which  would  only  serve  to 
protect  the  consultant's  cross-interest 
and  would  not  improve  the  outlet's 
competitive  stance.  If  a  station  is 
unresponsive  to  its  audience,  its  ratings 
will  drop,  and  the  resultant  decrease  in 
earnings  will  influence  the  station  as 
much  as.  if  not  more  than.  Commission 
policv   Accordingly,  we  believe  that  the 
remarkable  growth  in  the  broadcast 
market,  and  the  mass  media 
marketplace  generally,  are  important 
ftiLtors  which  suggest  that  continued 
review  of  interests  such  as  these  is  not 
needed  to  achieve  Its  original  and 
primary  goal  of  preserving  diversity  and 
comp»'lilion  among  media  voices  in  a 
.?ivfn  market 

Costs /Burdens  Imposed  By  Operation 
Of  The  Cross  Interest  Policy 

2H  We  have  also  evaluated  the  costs 
nnd  burdens  imposed  on  the  public  by 
continuing  to  scrutinize  consulting 
arr«nsempnt8.  advertising  agenc> 
arrangements,  and  time  brokerage 
agreements  We  conclude  that  these 
aspects  of  the  cross-Interest  policy 
impijsp  costs  and  burdens  on  the  public. 
d«  vvell  as  the  Commission,  which  are 
difficult  to  lustify  given  the  reduced 
need  for  continued  oversight  of  these 
reliUionships  As  discussed  below   these 
costs  vary  in  rJiaracter,  but  are  alike  in 
that  they  are  not  counterbalanced  by 
any  significant  concomitant  public 
interest  benefits 

27   The  Policy  Creates  Uncertainty  in 
Broadcasters  and  Other  Media 
Entrfpreneurs  Firal.  the  ad  hoc 
development  of  the  policy  has  had  the 
unintended  effect  of  surrounding  certain 
media  transactions  with  a  cloiid  of 
uncertainty  In  the  line  of  cases  from 
which  the  policy  has  evolved  the 
Commission  has  tried  to  determine 
whether  particular  relationahipa  are 
meiinmgful"  and  whether  the  media 


outlets  at  issue  serve  "substantially"  the 
same  area.  Inconsistencies  among  these 
cases  render  difficult,  if  not  impossible, 
a  definitive  determination  by 
broadcasters,  in  advance  of 
adjudication,  as  to  whether  an  overlap 
in  service  areas  is  substantial  enough  or 
a  relationship  sufficiently  meaningful  to 
warrant  regulatory  intervention.  For 
example,  it  is  unclear,  from  an 
examination  of  the  case  law,  how  the 
cross-interest  policy  would  be  applied  to 
time  brokerage  arrangements.  In  one 
case,  the  Commission  permitted  this 
type  of  relationship  relying,  in  part,  on 
the  large  number  of  radio  stations  in  the 
market.*'  The  Commission  indicated 
that  the  small  percentage  of  local 
stations  programmed  by  the  same 
licensee  reduced  concern  that  the  time 
brokerage  relationship  would  have  a 
negative  effect  on  the  pubic  interest.  In 
another  decision,  the  Commission  found 
no  violation  of  the  cross-interest  policy 
even  though  the  time  brokerage 
agreement  resulted  in  one  licensee 
programming  the  only  two  nighttime 
radio  stations  operating  m  the  area 
during  the  brokered  time  period.*' 

28.  As  commenters  assert,  the 
inconsistency  in  the  case  law 
complicates  the  business  planning  of 
inherently  complex  media  transactions. 
In  spile  of  bona  fide  efforts  to  avoid  any 
actual  control  m  another  media  entity 
through  the  use  of  relationships  which 
are  clearly  permitted  by  our  cross- 
ownership  rules,  broadcasters  may 
unintentionally  run  afoul  of  our  policy*^ 
Further,  the  fact  that  the  cross-mteresl 
policy  addresses  potential  rather  than 
actual  harm,  together  with  the  absence 
of  a  requirement  that  specific  allegations 
of  fact  be  demonstrated.**  leave 
broadcasters  particularly  vulnerrihle  to 
cross-interest  challenges  by  competitors. 
even  if  groundless  It  is.  therefore, 
possible  that  parties  might  decide  not  to 
enter  into  a  particular  relationship 
merely  because  of  the  absence  of  clear- 
cut  guidelines  about  whether  the 
relationship  would  pass  muster  under 
the  crossintprest  policy  *'  In  fact. 
Morgan  Stanley  asserts  that  there  are 
numerous  situations  in  which 
unobjectionable  relationships  will  not    ' 
be  undertaken  due  to  uncertainty 
regarding  potential  effects  of  the  policy. 
In  short,  the  policy  places  burdens  on 
outside  sources  and  on  the 
Commission's  resources  which  must  be 


borne  by  the  public  Even  if  it  ia  quite 
likely  that  the  relationship  would  be 
approved,  the  a^ected  parties  have  no 
way  of  reliably  predicting  that  result  in 
advance.*"  Past  cases  construing  tke 
policy  afford  some  general  guidance,  but 
do  not  approach  the  specificity  required 
for  parties  to  determine,  in  advance,  the 
propriety  of  the  anticipated  relationship. 
Thus,  relationahips  which  might  benefit 
licensees  and  the  public  often  may  be 
avoided  or  aborted  because  of  the 
policy's  lack  of  clarity.*^ 

29.  Limitations  on  Use  of  Qualified 
Personnel.  A  second  burden  imposed  by 
the  cross-interest  pohcy  is  that  it 
hinders  the  ability  of  media  outlets  to 
attract  and  utilize,  in  consulting 
positions,  qualified  persormH  with 
substantial  broadcast  experience. 
Barring  contract  provisions  to  Ae 
contrary,  the  absence  of  tiie  cross- 
interest  policy  would  permit  experts  to 
work  at,  or  have  interests  in.  multip4e 
outlets.  This  would  allow  a  station  to 
attract  and  utilize  personnel  who  are 
cognizant  of  Ae  requirements  of  station 
management  and  the  pro^anuniag 
needs  and  unique  characteristics  of  the 
particular  market,  in  turn,  this  may 
enable  a  station  to  increase  revenues  or 
decrease  costs.  The  increased  profits 
obtained  from  such  efficiencies  couid 
then  be  recycled  into  improved 
programming  or  facilities,  providing 
more  resources  to  stations  suffering 
from  declining  revenues  and  ratings.  As 
a  result,  a  previously  unpopular  format 
or  statioa  rather  than  succumbing  to 
competition,  may  experience  new  life 
and  viability  in  the  market  through  the 
expertise  of  a  consultant.  Thus,  the  use 
of  qualified  personnel  now  potentially 
barred  by  our  cross-interest  policy,  may 

"rescue  "  the  station,  avoiding  a 
diminution  in  local  diversity  and 
competition. 

30.  Some  would  argue  that  allowing 
the  same  person  to  be  employed  by  two 
outlets  will  only  contribute  to  a 
diminution  of  diversity  and  competition. 
To  the  contrary,  permitting  common 
ownership  of  media  outlets,  in  certain 


*'  Dual  Lijnffua\f  T\    AAf /*,-tyrtir;/TT/nij  tn  Puerto 
«jro.  J3  RR  ZdSlSlurS) 

•'  Station  ViU'SA/.  31  FCC  2d  SM  (ItTll 
♦•  Se«  Cotnmentj  of  Morgan  SUnlo)  a(  S-ll 
*'  Cleveland  Tfle\i$ion  Corp    T32  F.2d  al  (TO 
•'  S^  Commenli  of  Morgan  Stanley  at  11-12 


**  Fur  exampie.  although  the  ComnuMiun 
intended  to  apply  the  croaa-mterest  policy  to 
ownerahip  tnter^tta  in  newspaper*.  «*  Multiple 
Owmntiip,  50  FCC  2d  mm.  107S-77  (1975).  the 
CominiaatoD  decltnad  lo  do  ao  wh«n  it  appcDved  ■ 
Imnsfer  which  resulted  ui  a  DonattnbulAlilc  stock 
intereat  in  the  licensee  of  a  television  station  tieing 
held  by  the  owner  of  a  daily  newspaper  which 
served  the  aame  market  Evening  Slw Broadcasting 
a< .  68  FXX  2d  12S  <ia78)  AlthoKgil  the  CommiaaKUi 
discussed  Ihe  impact  on  coa>p«litjoa  In  that  caae. 
Ihe  cross-uiter«a<  policy  was  not  icvoked  to  b«<i  the 
transaction 

*''  We  recognize  thai  vagueneasia  aol  CalW  to  the 
croas-mterest  policy.  Howaver,  avan  if  the  policy 
were  cl&nfied  m  ao  eOorl  to  otre  AiM  uBceitauUy, 
our  decision  lo  delete  the  policy.  lor  the  raaaons 
slated  herein,  wouki  not  b*  altered. 


circumstances,  does  not  detract  from 
diversity  of  vietvpoiiit  but  may,  in  fact 
enhance  diversity  and  competitioB. 
providing  benefits  whicfa  inure  to  the 
public  interest*"  Given  the  trend 
towards  countcrpmyiimfning  and 
narrowcasting,  it  is  reasonable  to 
assume  that  this  same  result  may  occur 
by  permitting  broadcast  stations  to 
attract  and  utilize  all  <}ualified 
personnel.  Consultants  and  similar 
professionals  have  a  clear  business 
incentive  to  provide  advice  and 
assistance  that  address  the  individual 
needs  of  their  clients.  Viewed  in  that 
light  a  consultant  will  counsel  each 
client  station  accordiag  to  its  particular 
situation.  For  this  reason,  a  consultant 
serving  different  broadcasters  in  the 
same  market  might  well  give  each  client 
different  advice  regarding  the  type  of 
programming  that  will  effectively 
maximize  its  audience.  The  consultant 
might  recommend,  for  example,  a  "top- 
forty"  format  to  one  radio  station  while 
advising  another  competing  oudet  to  use 
an  all  news  format  thereby  stimulating 
diversity  in  the  market  Furtherra(H«,  as 
a  general  proposition,  freed  of  tiie  cross- 
interest  policy,  broadcast^v  will  have 
more  flexibility  to  enter  into 
relationships  which  may  s&engthen 
their  viability  and  thus  preserve  existing 
levels  of  diversity  of  viewpoint  and 
competition.  We,  therefore,  believe  it  is 
in  the  pubhc  interest  to  permit  the  use  of 
qualified  personnel  between  competii^ 
media  outlets. 

31.  Imposition  of  Administrative 
Costs.  A  third  burden  imposed  by  the 
continued  application  of  the  cross- 
interest  policy  results  in  administrative 
costs  placed  upon  affected  parties  as 
well  as  the  Commission.  Such  costs 
could  be  justified,  but  only  if  the  review 
process  involved  was  likely  to  lead  to 
discovery  of  significant  public  interest 
concerns  not  otherwise  remediable. 
Where  a  potential  cross-interest  issue  is 
raised,  the  Commission  must  review  the 
facts  and  allegations  and  determine  if  a 
prima  facie  case  has  been  presented 
under  the  policy.  Where  the  facts  of  a 
case  are  such  that  a  cross-interest  issue 
is  designated  for  hearing,  this  process 
can  be  even  longer  and  more  complex. 
Often,  an  individual  must  go  through 
administrative  review  in  order  to  show 


*'  Amendment  ofi  73.3SSS  of  ihe  Comimsstaii  s 
fiulfv.  Ihe  Broadcast  AfuHiple  Ownenhtp  Ruiee. 

Arc  Record 119881  fSeoond  Report 

end  Order  in  MM  Deckef  N«.  87-7.  adopted 
December  IZ  UKS)  H  51-S4.  See  alto  P.  Steiner. 
Program  Patterns  and  Prefereaces.  and  the 
Workability  of  Competition  ut  Radio  Broodoaalin^ 
86  Quarterly  J.  Ecotumics  IS*:  FCC  Netwerk  Inquiry 
Special  SlaH,  New  TeieviBion  NetworkA.  EtUry. 
Jurisdlcll.^n.  OwneraJup.  and  Reguiotion.  Voluroe  L 

•tasv-as. 


that  his  proposed  relationaktp  does  not 
violate  the  cross-interest  pohcy.**  This 
process  is  often  tune  consuming  and 
costly  to  the  participants  and  te 
Commission.  As  %»e  reoopozed  in  a 
prior  proceeding,  even  one  investigation 
culminatii^  in  a  kearnig  si^uficantiy 
increases  the  resources  required  to 
administer  our  policies. '«  Farther,  in 
addition  to  tiie  costs  of  investigation 
and  enforcement  Qoantiess  cUff  hours 
may  be  spent  responduig  to  inquiries 
relating  to  the  applicability  and 
interpretation  of  the  poiicy.''  In  view  of 
the  lack  of  ttenefits  iavoived  in 
continued  retention  of  the  policy  to 
address  consultancies,  advertising 
agency  reiationships  and  time  brokerage 
agreements,  the  costs  xai  applying  the 
policy  ts  these  rdationships  are 
unjustifiably  high.  Given  ilw 
questionable  valae  of  oontiiiaed 
oversight  of  these  pelatensiiips  in  the 
current  competitive  mariet  these  cost 
may  be  reduced,  and  Ae  public  better 
served,  by  reliance  on  methods  o^ier 
than  the  policy  to  protect  the  public 
interest. 

Adequacy  of  Existing  Regulatory 
Prohibitions 

32,  We  also  behe\e  that  the  need  for 
the  existing  cross-interest  policy  has 
decreased  with  the  adoption  of  new 
attribution  provisions  in  the  ownership 
rules  that  have  superceded  tfie  cross- 
interest  policy  in  several  respects. 
Originally,  the  cross-interest  policy  was 
developed  to  fill  the  interstices  left  by 
the  early  ownership  rules.  Since  then, 
we  have  amended  the  ownership 
rules  '^  and  adapted  new  attribution 
provisions  "to  encompass  a  greater 
number  of  relationships  that  previously 
were  addressed  only  by  the  cross- 
interest  pohcy.  At  the  time  the 
Commission  adopted  the  new 
attribution  rules,  we  stated  that  the 
duopoly  and  one-to-a -market  rules 
would  be  applied,  in  lieu  of  the  policy, 
"where  voting  ownership  interests  at  or 
above  the  relevant  benchmarks  [five 


**See.  e.g.  Metromedia  Broadcasting 
Corpomlion.  1  FCC  Red  1022  (19861   Wisconsin 
TeJei'isian.  Ltd..  102  FCC  2d  at  1001 

»"  Eliminction  of  iinnecesstin,  BnxMkast 
Regulation.  56  RR  2d  at  1506 

' '  ABJ  ar^gues  thai  these  admioistratjve  burskiiit 
Cdn  he_  [pimmized  by  applying  ibe  pohcy  only  on  ao 
"as  needed"  basis  where  tt  is  necessary  to  ensure 
iree  competition.  This  appruach  howevet.  »oiiid  in 
BO  way  preclude  the  need  ior  case-by<;aae 
adjud)c.<ition  amj  might  lurther  coeifdicatf  ihe 
process  by  reqiMnng  the  Comimssjoc  to  i&ake 
findings  or  establish  guidehjoes  as  to  w^ec  the 
policy  should  be  invoked 

"  Aaiendmeoi  ofLhe  KluJlipie  Ownershtp  B^Ues. 
18  FCC  288  (19&3) 

"  Sae  Attrtbutmn  ofOwaeraiufi  A>ler\wft  97  FCC 
2d  at  1032-33. 
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pert  ent  stock  ownership  or  ofTicers  ur 
directors)  ar«  involved  '•*  Thus,  for 
exHmpIe.  cruai  dir«ctor«hipt  and 
substantial  minority  iiitereats,  which, 
until  nmendirent  of  the  ownership  rules 
only  fell  within  the  purview  of  the 
policy  are  now  expressly  cover«d  by 
these  rules 

.1,1  In  developing  the  local  ownership' 
rvilcs.  in  the  1940a.  and  modifying  the 
»(,op«  of  our  attribution  provisions  In  Ihr 
l«8f)s   the  Commission  Identified  those 
rolationshipe  which  were  of  genuine 
concern  because  of  their  potential  for 
abuse   We  concluded  that  ownership  of 
five  percent  or  more  of  a  station  i  stocli 
or  a  position  as  an  officer  or  director  of 
H  licensee  were  situations  which  would 
be  deemed  attributable  for  purposes  of 
the  multiple  ownership  rule  •* 
C^onver»ely.  nonvoting  stockholders  and 
limite<i  partners,  we  decided,  do  nut 
take  pari  in  control  and.  therefore, 
would  not  be  coosldered  attributable  fur 
the  purposes  of  the  ownership  rules  *• 
These  action*  reflected  our  informed 
policy  judgment  on  the  types  of 
relationships  which  would  detrimentally 
affect  diversity  and  competition  and 
should,  therefore,  be  restricted  in  order 
tu  promote  the  public  interest  •'  As  for 


*<  111  •(  SW  n  4  l(Mr«nlh*llcal  •(■(•nirni  i>iid«'li 

••  1,1  al  102» 

••  111  (I  lllja  lOU 

•'  A(  ih«  tuTw  (>/  modtfyinii  lh«  iltrltMillon 
|>iuvt*i(in*  wo  •Ui*d  thai  |t|h«  ■ttrlttullun 
nilM  •r«  ii«»i(|n«<l  lo  maawin  whai  crwnorthip 

inifrtisK  i*ill  i>in(«r  thai  amouni  at  innu«n<a  or 
I  oninil  whn  h  tnuji  ha  itmiiml      Fha  *c»p«  iif  Iha' 
priMer.li'iK   howavar   Ji.l  fxil  anrompaaa  itir  rni«» 
inlarwai  [mjIii  v    whuii  aililrvaaaa  buain«aa 
rt.|«liM,i«hip«  at  l>rt>aiirailer»  ihal  ilii  not  n»r  u.  ihr 
Irvrl  .)(  •tlr>l)utah4«  intaroaia    fHaf^fora   wr   tiil  not 
(rkimi  .n  thai  nilamakinii  wholhaf  tha  r«laliiin(hi(>i 
t(>v(.r*'.;  Ns  ihr    piaa  in'ar.*it  p<ilicy  continu«(i  tu 
I  iicifrf  lut'ii  icnl  mnuon.  a  or  >  iHllnji  In  wnrrant 
lim.laluiin  ..imparahla  in  ihoaa  fi>v»mm|| 
allnliiil'il'la  itil<.n»«l»    Mllviiigh  w»  atatad  ih«'  'h<- 
atlrihuliii'i  rijirniakilin  prtMO*Klll>g  waa  ntit  intrntltHl 
III  alfri  '  iSc  LTuaa  iniemi  [x.lii  y  and  iKal  tha  polu  > 
wiuild  <  nnlinua  in  hm  ainilnwl  axcapi  w^rrr    t%  t 
priirliriil  m.i"i>r   it  uvariiipi*^)  with  nxti  ifir 
prnvmnni  of  the  n*»»  a'lnliution  rvili>»  xw  nl  at 
lull  n  4   It  waa  mil  Mit  iiiiirni  In  lorw  Ufr 
rrxtninitixiiun  ot  (ha  <  <iiiiii\ua<l  >aiidii>  a{id 
i?f!in  tuanraa  of  tha  i  rnai  iniaraal  [xiIk  >    We  fiota 
ihiii  any  rrl.|lll.na^lt'  cxivrrml  hy  tha  ^  rttaa  interfat 
polii  >  Ihal  <•  iltwmad  in  i)<>a«  a  aarKxn  ihrt-a'  in 
viewpniMi  Ji^araily  or  i.nnip«litlon.  ihould  \>r 
IrraliHt    'I  p<M<il>la    a>  an  iillritHjIatila  internal  ulldor 

tlia  I nvMiiT^hip  nilitt  'a'har  than  nihtri  Mnn  it  to 

,},!  h,H    ri.»'r»  «■  !•    lur  i  iirT»>nl  pra.  I»»    Ai  rmli'd 
pr*^vinti«;>    wr  ara  invihnK  furthaf   :omnirni  with 
rt.ai»«M  I  i»»  ihr  4ppri)pnaie  ratpiiatory  lrva'm«nt  nf 
kry  amplnyi>«>a  and  lartain  (lunt  vanluraa  and 
nonallr'txitaSia  a<iiiil>  intarnalt  in  a  ieparalr 
(M-iM  ««.ling   W  ih  r«»p«<  I  In  nonailnhuUtilr  wjully 
inlarnaii  and  ininl  Kanluma.  howavar   i(  wr  iecldr 
in  i>iif  ariMrali-  prxawilinj  Ihal  Ityay  mjiiirr 
loniHiiini  nvaraighl   il  may  m>l  h«  p<>aail>l«>  In 
m<<ir;«iralr  thmn  in  tha  i>wn«rahlp  ailaa    The 
miiltiplii  iiy  ol  poaaiNa  ralalutnahipa  makaa  it 
difthul'  In  for».aat  dannillvaly  all  liw  rrlatiniiahipa 
wbit;h  iriroaion  divaraity  iw  compe<ilion   Thua. 
ahoiild  w«  (1m  i<I«  al  <\i»  otKicluaton  »t  uui  aapaiala 
prui.rpijlnj  Ihal  th«»a  tnlarvall  oontinur  i..  .v.irraiil 


CFA/TRAC's  argument  that  our  reliance 
on  the  multiple  ownership  rules  is 
misplaced  because  we  are  proposing  to 
repeal  those  rulee.**  we  think  it  is 
sufficient  to  note  that  our  recent 
decisions  only  modestly  reviaed  the 
duopoly  and  one-to-a-market  rules.** 

34  Further  reducing  our  concern  with 
respect  to  the  need  for  the  existing 
cross  intereet  policy  are  remedies  in  the 
furm  of  federal  and  state  antitrust  laws, 
which  may  be  available  to  reduce  or 
deter  potential  anticompetitive 
consequences  whlcii  the  cross- in  teres! 
policy  IS  designed  to  curb.  Antitrust 
analysis  will  take  into  account  the 
market  sizes  and  the  number  of 
competitors  when  determining  if  a 
violation  has  occurred.  The  potential  for 
anticompetitive  consequences 
perceived  to  be  preeent  in  such 
relationship  as  consulting  agreements, 
time  brokerage  arrangements,  and 
rt'lrttionships  involving  advertising 
a^pncies  is  reduced  by  the  presence  of 
these  laws.  The  existence  of  such  laws 
and  remedies  has  supported 
modification  or  elimination  of  other 
rules  and  policies. *"  To  the  extent  that 
they  reduce  anticompetitive  effects, 
these  remedies  may  also  have  an 
ancillary  effect  which,  in  conjunction 
with  the  substantial  market  growth, 
discussed  supra  paras.  21-25.  reduces 
our  concern  over  diversity   We  believe 
that  reliance  on  such  alternative  forms 
of  deterrence  will  more  effectively  serve 
the  public  interest  and  preclude  the 
need  for  a  stnngent  policy  to  insure 
aKHinst  anticompetitive  consequences  •' 


(.nmmminn  K.niliny   nur  currrnl  Oil  >^\   iTMrw 
rT>«y  txi  fWKaaaary  tor  tu<  h  ini»r»ali   Wr  would 
nntiathrlraa  like  tu  devalup   if  pu««tii«   any 
lluidriiiii'a  that  mighl  idonllfy    al  l«ail  in  grnrrai 
i.TT-ia   !hna«  nunailniiulat>ie  rt^L.ii>  and  nthar 
nii.T*.*'*  rha'  mjuipti  ronliryuiNl  n\erii«xht  in 
miinniiia  uncarlainiy  cauaod  by  conlinuri!  i.aM-  Lv 
irtar  t^\  law 

••  s,-^  Arrmniiumnl  of  i  ^i  l<.v<  ,>'  'he 
C  .  ."  ri.j«.nr  f  RuIm.  Ihr  Hnnhli  ilfl  '^t'llliple 

,  >»  -r-^'up  Rulft  I  wr.  Rfd  nw  i  ;ijeei  [S'oticf  of 

r-1  ,-  sni  ,4    'fruikinn  in  M.M  t)o<ki-i  \o  Vf-7]. 

'•  s,-f   \nriulmfnl  Ml)  -J  .IST^  n'  i>v 
(iiinmitnoni  Hulit.  ihr  Bmodixitt  Vfi^'fipfc- 

t  >«  nrrthip  HuJat FIX  Rrd  (IWtil 

[Finl  Rf(n>ii  and  i>nirr  m  MM  Docket  No  V-: 
■dnpiad  Octobor  Z7  iwisi  (Radio  Duopoly  Rulel 
AmendmeM  o>  ^  Ti.3S!>9  of  th0  CnmrmttKir '»  Ru  W 

tftr  BroadcoMl  Multiple  Ot^nenhip  Rultf. 

nA    Rrd  (lOaS)  [Sn^mid  RffX^n  O'ld  Onk    j\ 

M.M  IVk  krl  No  87-7   adopted  I>cj>ml«r  12.  lOxtl 
(Orr  lo  a  M.«rkat  Ruiri   Ihrsa  dtK'.aiont  w«?re 
ad<iptad  rnm  urmnl  wilh  ih  ihor'ly  a'tcr  Ihr 
Commiiaion  ad  >p(e<J  the  initant  ft>'(.  .  s/,?(r.   .     ■ 
hut  prior  to  ila  rvlraae 

"  S»fH  H  jj    Uliwinalior  ol  L'nnnctmaar) 
Hnxiiho»i  Hiyuloiiun.  SS  RR  2d  al  ISOO.  Golden 
WrtI  Piu  i  V    87  FTC  2d  a  I  SOS 

•'  I'ha  fad  (hat  tiroadi  Bairf*  «r»  lubi^cl  to 
Faderal  111  rnaing  and  rritiilalioP.   of  cour«c   dor«  not 
Immuniza  tham  fri>ni  antitruti  nvaraighi   [n  th.a 
rnyiard.  wr  n"<f  that,  m  aildiimn  lo  p<iaa>ble 
IjnurTPjTipnlal  anfnn  rtt  itn'  ai:  i.nra  in  tr  n  aiea.  the 


35.  Also,  contractual  arrangements 
into  which  the  parties  enter  may  provide 
further  protection  from  anticompetitive 
activity.  For  example,  the  improper  use 
of  consultants  or  advertising  agencies 
could  conceivably  give  rise  to  a  cause  of 
action  for  breach  of  contract. 
Alternatively,  such  actions  might  give 
rise  to  a  breach  of  a  fiduciary  duty 
imposed  by  either  the  contracting  party 
or  by  the  entity  with  which  the  cross- 
interest  relationship  exists.  Further,  a 
station  that  wishes  to  hire  a  consultant 
may  insert  into  the  terms  of  the  contract 
a  provision  to  require  that  any 
confidential  business  information 
obtained  during  the  consultancy  period 
not  be  disclosed  to  a  rival  station  for 
which  the  consultant  also  worked.** 
Similarly,  contracts  can  protect  stations 
in  situations  in  which  an  advertising 
agency  with  a  cross-interest  in  one 
station  in  a  market  contracts  lo 
purchase  time  on  competing  stations  As 
part  of  the  contractual  relationship,  a 
client  may  require  the  agency  to  spread 
advertising  among  competing  stations  in 
order  to  reach  a  larger  audience  or  a 
broader  demographic  base.  Thus,  if  the 
agency  favors  the  station  with  which  it 
shares  a  common  interest  by  directing 
advertisers  exclusively  to  that  station, 
an  action  for  breach  of  contract  may  lie 
Notwithstanding  the  legal  remedies 
available,  the  harm  to  the  reputation  of 
one  who  breaches  these  t>  pes  of 
contractual  requirements  acts  as  a 
strong  incentive  to  conduct  themselveh 
in  a  forthright  manner.  The  existence  of 
these  alternative  prohibitions  further 
reduces  our  concern  that  permitting 
cross-interest  relationships  vmU  result  in 
harm  tu  the  public  interest 

Summary 

36.  Consulting  Positions  and 
Advertising  AjicncifS  The  vast  changes 
in  the  media  marketplace  reduce  our 
concern  that  these  interests  will  result  in 
harm  to  the  public  interest  Current 
market  conditions  require  consultants 
and  advertising  agencies  tu  represent 
clients  vigorously  in  ortJi-r  to  remain 
competitive.  Thus,  it  would  not  avail 
representatives  to  favor  one  client  over 
any  other  Our  concern  with  the  pussib'e 
anticompetitive  effects  of  these  mter»'Sis 
is  further  attenuated  by  the  availability 


pnv»li>  p«nip«  iniiitTd  (i\  hedetwl  gntitrtial  law 
vlolntiona  ar*  e-ntiili^f  lo  bring  a  pn\Mta  action  fnr 
in>bli"  d«m«K«-»  iig«in«l  the  dplpndimt  Clayton  Ai.t. 
t.h  323  S.-t:tinn  4,  M  Slal   -:n  ( IQIH  ,  ■..•!(' S  C   li 
(IflS;)! 

*'  in  fart  it  la  within  tha  ditorrtion  of  the 
llci-nat^  pnor  to  rplaininf)  a  connultrtnl.  to  rfqinrp 
diacloiurf  of  tha  conaulUnl  ■  nther  mrdid  inirrff.ls. 
ptTHfiitiing  the  hcfnv^  to  make  an  liiKiiini'd 
luilgrnenl  n-sorjing  poMililp  cor  flit  Is  of  mlrrrsl 


of  alternative  methods  to  prevent  and 
remedy  abuses.  Specifically,  contract 
provisions  can  create  enhanced  duties 
of  care,  confldentiahty  requirements,  or 
a^irmative  obligations  in  the  method  of 
conducting  business.  These  agreements 
can  protect  the  rights  of  the  parties  as 
well  as  deter  anticompetitive  conduct.  In 
the  event  of  abuse,  less  speculative 
remedies  are  available  in  the  form  of 
federal  and  state  antitrust  laws  or,  if  the 
relationship  is  contractual,  an  action  for 
breach.  These  alternatives  serve  both 
deterrent  and  remedial  purposes  and 
will  address  actual  abuses,  should  they 
occur,  rather  than  circumscribe 
potentially  beneficial  relationships  in  an 
effort  to  prevent  speculative  abuses. 

37.  Time  Brokerage  Arrangements. 
The  substantial  Increase  in  media 
outlets,  and  the  corresponding  increase 
in  diversity  and  competition,  since  the 
implementation  of  the  cross-interest 
policy,  reduces  the  need  to  prohibit  time 
brokerage  arrangements  to  protect  the 
public  interest.  Competitive  conditions 
require  a  station  that  decides  to  broker 
its  time  to  another  to  remain  alert  to  the 
needs  of  its  audience  or  risk  losing  some 
of  that  audience  to  a  competitor,  with  a 
resultant  decrease  in  ratings  and 
revenue.  Thus,  the  amount  of  choice 
available  to  hsteners  and  viewers 
insures  that  competition  will  be  vigorous 
in  order  for  a  station  to  retain  its  share 
of  the  audience.  Should  an 
anticompetitive  arrangement  occur,  the 
antitrust  laws  are  equally  applicable  to 
remedy  this  situation  as  they  are  to 
remedy  abuse  of  relationships  involving 
consulting  positions  and  advertising 
agencies.  Moreover,  since  a  licensee 
entering  into  a  time  brokerage 
arrangement  must  continue  to  maintain 
control  over  its  programming,  the  fact 
that  some  of  its  programming  may  be 
provided  by  another  station  in  the 
market  does  not  raise  the  same 
viewpoint  diversity  questions  that  may 
be  raised  if  stations  in  the  market  were 
under  common  ownership  or  shared  key 
employees. 

38.  Our  decision  to  narrow  the  scope 
of  the  cross-interest  policy  is  further 
based  on  the  fact  that  revisions  to  the 
attribution  rules  now  directly  address  a 
number  of  interests  previously  limited 
only  by  the  policy.  Moreover,  our  action 
here  will  reduce  the  number  of  ad  hoc 
determinations  required,  thus  making  it 
easier  for  broadcasters  and  others  to 
determine  when  a  relationship  will  be 
circumscribed.  This  will,  in  turn,  reduce 
the  chilling  effect  on  potentially 
beneficial  relationships  because  of  the 
lack  of  specificity  on  which  to  base  a 
determination  whether  the  relationship 
will  ultimately  be  permitted. 


39.  In  our  view,  wherever  feasible  it  is 
more  efficient  and  effective  to  confront 
whatever  cross-interest  problems  arise 
by  applying  the  various  remedies  [e.g., 
breach  of  contract  and  federal  and  state 
antitrust  provisions)  which  are  designed 
to  discourage  activities  that  may  be 
inimical  to  the  welfare  of  the  public.  Our 
present  policy  ignores  the  fact  that 
every  cross-interest  covered  by  the 
policy  is  not  certain  to  harm  the  pubhc; 
in  fact,  we  conclude  that  some  might  be 
beneficial.  We  will  thus  allow  parties 
affected  by  particular  cross-interests 
and,  as  to  antitrust  issues,  the  Justice 
Department  and  the  Federal  Trade 
Commission,  to  identify  and  take 
appropriate  action  as  those  cross- 
interests  emerge. 

40.  The  decision  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980,  and 
found  to  impose  a  new  or  modified 
information  collection  requirement  on 
the  public.  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  of  the  Office  of  Management 
and  Budget  as  prescribed  by  the  Act. 

41.  Accordingly,  it  is  ordered.  That  the 
cross-interest  policy,  except  as  applied 
to  joint  ventures,  key  employee 
relationships,  and  nonattributable 
equity  interests  as  discussed  herein,  is 
eliminated  effective  April  6.  1989. 

42.  Authority  for  the  policy  decisions 
herein  is  contained  in  sections  4(i)  and 
303  of  the  Communications  Act  of  1934. 
as  amended. 

43.  For  further  information  on  this 
proceeding  contact  Douglas  Minster. 
Mass  Media  Bureau,  (202)  632-7792. 
(FR  Doc.  89-5494  Filed  3-*-89:  8:45  am) 

BttUNC  COOC  e712-01-M 


47  CFR  Part  80 

[PR  Docket  No.  87-491,  FCC  89-48J 

Amendment  of  the  Maritime  Services 
Rules  Concerning  the  Use  of  Digital 
Selective  Calling  (DSC)  Equipment 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rules. 

SUMMARY:  These  amended  rules  provide 
for  modified  DSC  equipment 
characteristics  and  for  the  use  of  a 
shipboard  sensor-activated  VHF  alarm 
system  for  moored  vessels  using  DSC 
technology.  New  international  DSC 
equipment  standards  and  the  capability 
of  vilF  DSC  equipment  to  accommodate 
a  safety  alarm  system  have  created  a 
need  for  this  action.  The  amended  rules 
will  better  serve  the  communications 
interests  of  the  maritime  communitv  and 


tend  to  encourage  early  implementation 
of  the  DSC  system. 

EFFeCTTVe  DATE  April  14.  1989. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  IX  20554 

FOR  FURTNER  MFORMATION  CONTACT: 

Robert  E.  Mickiey.  Federal 
Communications  Commission.  Private 
Radio  Bureau.  Washington.  DC  20554. 
(202)  632-7175. 

SUFfiLEMENTARY  INFORMATKMI:  This  IS  a 

summary  of  the  Commission's  Report 
and  Order  in  PR  Docket  No.  87-491 
adopted  February  10. 1989  and  released 
February  28, 1989.  The  full  text  of  the 
Commission  s  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washingtoa  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  N'W..  Suite 
140,  Washingtoa  DC  20037. 

Summary  of  Report  and  Order 

1.  Digital  selective  calling  (DSC)  is  a 
signalling  system  that  can  be  used  to 
establish  contact  with  a  station  or  group 
of  stations  in  tlie  maritime  radio 
services.  DSC  piovi  ies  an  improvement 
over  the  old  methoc  of  establishing 
radio  contact  which  required  a  ship 
operator  to  (1)  be  on  duty,  and  (2)  be 
monitoring  for  a  call.  The  DSC  system, 
therefore,  promotes  additional  safety 
and  more  efficient  use  of  the  spectrum. 
DSC  will  eventually  be  an  integral  part 
of  the  Global  Maritime  Distress  and 
Safety  System  (GMDSS)  planned  for 
implementation  in  the  1990's. 

2.  In  1985  the  Commission  amended 
its  maritime  services  rules  to  provide  f.ir 
the  optional  use  of  DSC  equipment. 
These  rules  were  based  on  the  then 
effective  International  Radio 
Consultative  Committee  (CCIR) 
Recommendation  493-2  which  was 
developed  primarily  for  large,  ocean- 
going ships.  In  1986  CCIR  revised  its 
recommendation  in  a  document  entitled 
"Digital  Selective  Calling  System  for 
Use  in  the  Maritime  Mobile  Service" 
(CCIR  Recommendation  493.  Dubrovnik. 
1986).  This  Recommendation  provided 
for  three  levels  of  DSC  equipment.  The 
first  level  would  be  used  by 
compulsorily  fitted  vessels  that  are 
required  to  have  a  sophisticated  radio 
installation  for  safety  purposes.  Two 
simpler  versions  of  DSC  equipment 
specifications  were  also  developed  to 
fill  the  needs  of  the  smaller  vessel 
operators. 

3.  The  rules  were  amended  to  remove 
the  minimum  operational  characteristics 
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from  our  current  rules  !o  permit  all 
clH«ses  of  DSC  ff)uipm«nl  to  b«  uted  on 
V  S  vfsseU  in  r.oafonniinc«  with  CCIR 
R»!<  (immendation  493,  Dubrovnii..  1986 
The  thr««  clawes  of  DSC  wjuipment 
contained  in  the  revi»e<i  CCIR 
Rerofnmendation  mn 

•  c;idsi  A— DSC  equipment  intended 
for  Urge,  ocean  Roinji  »hip«  to  meet  the 
CMDSS  carri«jrr  requlrrm»?nfs 

•  C;i(i!«8  B — use  (•(]uipmrnt  applicable 
to  small  ihipa  aquippifd  only  with  VHF 
and/or  MF  two-way  comniuniCHtiona 
e<iuipmerl 

•  Clasa  C— IXSC  equipment  intended 
as  an  add-on  for  VHF  communications 
equipment  to  provide  DS<^  alerting, 
trrtoamitting  ship  i den tificii lion  only 

4  I  he  rulea  «ulhonre  the  u»e  of 
shipboard  seneor  activiitrd  VMF  alarm 
sviteins  using  DSfl  technology  to 
tr.iiiHmit  bn»ff  digital  mfssagea  thai 
relate  to  the  cimdifion  or  safety  of 
vcsHfIs  while  mo<jred  Such  systems 
utilize  sf-nsors  rapahle  of  detecting  fire, 
evplo.siim.  «ro<indin«.  Iislmg,  sinking  and 
the  like  In  thf  past,  thf  u.sf  of  m.inne 
frequencies  for  safety  purposes  on  hoard 
unoccupied  ship*  has  be«?n  barred 

l)e(  iiuae  of  rule  proviaion*  that  prohibit 
unaltHiided  rmnaniifter  operations  and 
the  1,1  (  k   if  a  frtHjuency  that  could  be 
dediiaifed  to  this  purpoae  However, 
ArtK  !•  flO  of  the  IntematwnaJ  Radio 
ReMiilalions  authorizes  the  ua«  of  manne 
fre<)iwnci««  m  tha  port  operations 
8ervi<:«  for  comiwunicatioiw  related  to 
the  Mifety  of  shipa.  C:hanneJ  7t)  (ISA 525 
MHi)  IS  already  dedicated  to  VHF  DS<: 
Htid  th»t  rules  are  amended  lo  uae  it  ftw 
thi-i  purpoae   The  tranaaiisai(.>n  of  a  VKK 
l)S(    masiuige  would  take  approximately 
0  5  »>"  Olid  and  if  a  rjiil  is  not 
a<  knowlegcd  by  the  addressed  com  si 
stadnn.  the  call  s*<}ueTic«  frtKn  the  ship 
»i,ii  lui  IS  to  h«  repeated  .ifter  five 
se<  onils    Any  lubsequenl  repetitions  of 
the  call  (teijiience  caniHil  be  made  until 
Hi  le,iii  fifteeo  minutes  have  sUpsed 
iiTid  lie  nutnbe'r  of  r^'p^'titions  of  sensor 
>r  iivated  DSt:  iraoamissiuns  are  limited 
111  11(1  more  ih^in  three  after  the  fifteen 
minute  w.iitinK  prn»Kl 

( )rTlenng  llausaa 

5  I  hr  Cjinmiission  hereby  certifies 
pursuant  to  tetfion  W15<bl  of  the 
Kegulaiory  Flexibility  Acl  of  I'WI)  \\\>b 
I.  '»►    r^:  !h  ii  this  rulemaking 

pT'K  .'.■ding  will  not  have  a  tignificanl 

ri  nncpinii.  impact  on  a  suUnldntial 

III. Hitler  of  *nirtll  rntilies    Ihe  new  rules 

ri'pi-i   e  Ihe  niuumum  operational 

chamcleristics  contained  in  our  current 

Rules. 

No  r  S   nianufarfurer  i«  known  to  he 
nianuf««-tunrm  USC  equipment  under  the 
rules  prup<jaed  to  be  deleted  in  ihis 


prDOecdiiig.  No  new  equipment  cama^ 
requimnanta  an  imposed. 

ft.  The  Rnla  amendments  adopted 
herein  have  been  anelyxed  with  respect 
to  the  Paperwork  Reductioa  Act  of  1980 
and  found  to  coaUm  no  new  or  modified 
form,  mfonnation  coUection  and /or 
record  keeping.  bbetinK.  disdoeura.  or 
record  retention  requireroentr.  and  will 
not  incTwise  or  decrease  the  burden 
houre  irapoee^  on  th«  public.  See  5  CFR 

ijao.7(cM2). 

7  II 1$  Ordmnrd  that  Part  80  o/  our 
Rules  IB  aawrded  as  shown  at  the  end 
of  this  document.  The  authority  for  this 
ai  tion  IS  cootamed  m  sections  4(i|  and 
.K).t(r|  of  the  Communications  Act  of 
1W14.  as  amended.  47  U.S.C.  154|i)  and 
J(.U(r| 

8.  It  la  f\irtJ}er  OnicrtHl  that  these  rule 
amfiiiiments  shall  become  effective 
April  14,  19*ia. 

9  /.'  /s  Further  OrxJer^xl  thai  a  cov^y  of 
this  Report  snd  Order  shall  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Bwsineas  Administration 

10  ll  Is  Further  Onifrcd  that  this 
pru(  eeding  ;.*  Terminated. 

last  of  Subiecta  Lo  47  CMI  Part  M 

(^(i.n!  Stations.  Ship  stations.  Marine 
•i/ifity   Radio  communications 

(Mjinpment 

Ki->ltTrii  Coramunjcatlons  Ci>mrai»«ion 

IMmam  O.  Searcy. 

.SecraSory. 

.Amended  Rules 

I'.irl  80  of  Chapter  i  of  Title  47  of  the 
( :.  ide  of  Fedexai  ReguLaUuns  is  amended 

<is  follows 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1  The  auihority  citdtmn  for  Pari  HO 
i.onliiiues  lo  read  as  follows 

\ulh<>nt>    S.-.  I    4    mi    4«SlHl    HtVi    ]iVC 
.M  *ni4!Bilevl.  4'  t'  S.I-   l.%4.  JOJ   LinlifM 
i',h.Tw»«e  auU'd   Interpret  .>f  «ppl)  *H  Sidt 
1  »M   lOBB,  KWl    1105,  ■•  amended.  4'' i;  S  C 
r.l    1V5   W1-«0»  3  irST  M."*   3  tIST473V  i: 
I  SI  Z.V   unit?**  olherwn*  niiii-«l 

2  S«M  tion  H<)  153  is  amended  by 
revi'^ir.x  pHrn^raph  (a)  to  read  as 

S80  1S3    Coast  station  operelor 
requirsmenta. 

(a I  txi  ept  as  provuled  in  {  80,179. 
operntion  of  a  coast  station  transmitter 
miis!  fie  performed  by  a  person  holding 
n  commercuii  radio  operator  License  of 
the  reijuired  cUiss,  who  is  on  duty  at  the 
contnil  point  of  the  station  The  o^ierator 
18  resp«msif)le  for  the  proper  operation 
nf  'he  station 


3,  Section  80.155  is  revised  to  read  as 

follows: 


SaaiM    SMpstattoni 
reQuk'ecnents. 

Except  as  provided  in  f  |  80  177  and 
80  179,  operation  of  tranMnitters  of  any 
ship  station  nust  be  performed  by  a 
person  holding  a  commercial  radio 
o()erator  license  or  permit  of  the  class 
required  below.  The  operator  is 
responsible  for  the  proper  operation  of 
the  station. 

4  A  new  |  8ai79  is  added  to  reed  aa 
follows; 

S  80.179    Unattended  operattoa 

The  following  unattended  transmitter 
operations  are  aulhorized: 

(a)  EPIRB  operations  when  emerg«ncy 
condiiions  preclude  attendance  of  the 
F.PlRfl  transmitter  by  a  person. 

(b|  Automatic  use  of  a  transmitter 
during  narrow  band-direct  pnnliiig  (NB- 
UP)  operations  m  accordance  with  CCIR 
Recommendation  476  or  825. 

|c]  Automatic  use  of  a  transmitter 
dunng  digital  selective  calling  (DSC) 
operations  in  accordance  with  CCIR 
RtKiommendations  493  and  541. 

|d|  Automatic  use  of  transmitter  when 
operating  as  part  of  the  Automated 
Maritime  Telecommunications  System 
(/\MTS)  or  an  automated  multi-station 
system  for  which  provisions  are 
contained  in  this  Part. 

|e)  Automatic  use  of  a  VHF 
tramimitter  to  send  bnef  digital 
communications  relating  to  the 
condition  or  safety  of  vessels  while 
moored  when  all  of  the  following 
conditions  are  met. 

( 1 1  The  equipment  must  be  using  DSC 
in  accordance  with  CCIR 
RecommeiKlations  41U  and  541  as 
modified  by  this  section. 

|2|  S(;nsora  must  automatically 
activate  thie  transmitter  only  under  one 
or  more  of  Ihe  following  conditions: 

|i)  Fire,  explosion, 

III)  Flooding, 

lull  Collision; 

(iv)  Grounding; 

[\  I  Listing,  in  danger  of  capsizing. 

|\  i|  Sinking; 

(vii)  Disabled  and  adnft.  and 

(viii)  Lindesignated  condition  related 
to  ship  safety. 

(,1)  Tlie    ROUTINE"  DSC  category 
must  be  used. 

(4)  Communications  must  be 
selectively  addressed  to  an  individual 
station 

\U]  I  rinsmitter  output  power  must  not 
exceed  one  watt. 

(ti)  The  call  must  employ  a  fixed 
format  and  must  be  in  conformity  with 
Recommendation  493  as  follows: 


Format  specifier:  Individual  call — 
symbol  120  sent  twice. 

Address:  9  digit  maritime  mobile 
service  identity  of  called  station. 

Category:  Routine — symbol  100. 

Self-identification:  9  digit  ship  station 
identity. 

Message  1;  Telecommand  symbol  126 
sent  twice. 

Message  2:  Telecommand  symbol  128 
sent  6  times. 

End  of  sequence:  Symbol  127. 

Error-check  character.  Check  sum. 

(7)  Such  transmissions  are  permitted 
only  on  channel  70  and  the  transmitter 
must  be  inhibited  automatically 
whenever  there  is  another  call  in 
progress  on  Channel  70. 

(8)  The  call  sequence  for  any  one 
alarm  must  not  be  repeated  until  after 
an  interval  of  at  least  five  seconds. 
Further  repetition  is  j>ermitted  only  after 
intervals  of  at  least  fifteen  minutes  each. 
Repetitions  following  fifteen-minute 
waiting  intervals  must  not  exceed  three. 

5.  Section  80.225  is  revised  to  read  as 
follows: 

{80.22S    Requlrwnents for  digital  selecthre 
caMng  (DSC)  equtpment 

This  section  specifies  the 
requirements  for  optional  DSC 
equipment  installed  in  ship  and  coast 
stations.  Reference  to  any  CCIR 
Recommendation  in  this  section  is  to  the 
most  recent  CCIR  approved 
Recommendation  that  does  not  prevent 
the  use  of  existing  equipment. 

(a)  DSC  equipment  installed  in  coast 
and  ship  stations  must  be  designed  in 
accordance  with  CCIR  Recommendation 
493.  Classes  A,  B.  and  Class  C  DSC 
equipment  must  not  be  used  with  the 
sensors  referred  to  in  8  80.179(e)(2). 

(b)  Manufacturers  of  Class  C  DSC 
equipment  to  be  used  on  United  States 
vessels  must  affix  a  clearly  discernible 
permanent  plate  or  label  visible  from  the 
operating  controls  containing  the 
following: 

Warning.  This  equipment  is  designed  to 
generate  a  digital  maritime  distress  and 
safety  signal  to  facilitate  search  and  rescue. 
To  be  effective  as  a  safety  device,  this 
equipment  must  be  used  only  within 
communication  range  of  a  shore-based  VHF 
marine  channel  70  di  tress  and  safety  watch 
system.  The  range  of  the  signal  may  vary  but 
under  normal  conditions  should  be 
approximately  20  nautical  miles. 

(c)  Selective  calling  equipment,  other 
than  that  designed  in  accordance  with 
CCIR  Recommendation  493.  is 
authorized  as  follows: 

(1)  Equipment  used  in  conjunction 
with  the  Automated  Maritime 


Telecommunications  System  (AMTS)  in 
the  band  216-220  MHz. 

(2)  Equipment  used  to  perform  a 
selective  calling  function  during  narrow- 
band direct-printing  (NB-DP)  operations 
in  accordance  with  CCIR 
Recommendation  476  or  625,  and 

(3)  Equipment  functioning  under  the 
provisions  of  $  80.207(a)  imtil  at  least 
three  years  after  mandatory  DSC 
requirements  become  effective. 

[FR  Doc.  89-^132  Filed  3-8-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Parts  1  and  7 

[08T  Docket  No.  1;  Amdt  1-228;  Docket 
No.  43486;  Amdt  7-1] 

Organization  and  Delegation  of 
Powers  and  Dutiea 

agency:  Office  of  the  Secretary.  DOT. 
action:  Final  rule. 

summary:  This  delegation  transfers 
Departmental  responsibility  for 
functions  related  to  the  Freedom  of 
Information  Act  from  the  Office  of 
Public  Information,  Office  of  the 
Assistant  Secretary  for  Public  Affairs  to 
the  Office  of  the  General  Counsel.  It  also 
makes  technical  corrections  to  49  CFR 
Part  7  to  reflect  the  change  in 
delegations. 

EFFECTIVE  DATE:  February  27, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Samuel  E.  Whitehom,  Office  of  the 
General  Counsel,  C-50,  (202)  366-9307. 
Department  of  Transportabon,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  The 
Departmental  responsibility  for  ensuring 
uniform  implementation  of  the  Freedom 
of  Information  Act  (FOIA)  (5  U.S.C.  552) 
and  responding  to  requests  for  records 
of  the  Office  of  the  Secretary,  including 
the  Office  of  the  Inspector  General, 
currently  is  exercised  by  the  Office  of 
the  Assistant  Secretarj^  of  Public  Affairs 
under  authority  delegated  by  the 
Secretary  to  that  office  (49  CFR  1.63  (a)). 
The  Office  of  the  General  Counsel 
currently  has  the  responsibility  for 
reviewing  and  taking  final  action  on 
applications  for  reconsideration  of 
initial  decisions  not  to  disclose 
unclassified  records  of  the  Office  of  the 
Secretary  under  FOLA  (49  CFR  l,57(m)). 
The  General  Counsel,  or  his  or  her 
designee,  also  reviews  any  final 
determination  by  the  head  of  an 
operating  element  within  the 


Department  not  to  disclose  a  record  (or 
a  denial  of  a  request  for  a  fee  waiver  or 
reduction)  under  49  CFR  Part  7  (53  FR 
30265.  August  11,  1988).  Appendix  A  to 
Part  7  also  sets  out,  among  other  things, 
where  documents  may  be  inspected 
(paragraph  2),  where  requests  for 
records  should  be  submitted  (paragraph 
4),  and  the  official  that  has  authority  to 
make  determinations  on  requests 
(paragraph  5). 

By  this  delegation,  the  Associate 
General  Counsel,  or  his  or  her  designee, 
will  now  be  responsible  for  the 
functions  currently  exercised  by  the 
Office  of  the  Assistant  Secretary  for 
Pubhc  Affairs.  As  a  result  of  this  change, 
all  FOLA  requests  will  be  handled 
within  the  Office  of  the  General 
Counsel.  The  requests  should  be 
submitted  to  the  Associate  General 
Counsel.  In  the  event  the  position  of 
Associate  General  Counsel  is  vacant, 
and  no  designation  by  the  Associate 
General  Counsel  has  been  made,  the 
General  Counsel  shall  designate  another 
person  to  make  the  determmation  on 
requests. 

The  review  functions  will  continue  to 
be  exercised  by  the  General  Counsel,  or 
his  or  her  designee.  This  process  will 
maintain  a  two-Uered  approach  to  FOL\ 
issues.  The  review  procedures  set  forth 
in  49  CFR  Part  7  generally  remain  intact 
However,  a  technical  correction  to  Part 
7  is  needed.  Section  7.1(d)  will  be 
changed  to  reflect  the  reorganization  ut 
function.  Appendix  A  to  Part  7  will  be 
amended  as  follows: 

— Paragraph  2  explains,  among  other 
things,  that  document  inspection 
facilities  are  maintained  by  the  Office  of 
the  Assistant  Secretary  for  Public 
Affairs.  This  facility  remains  unchanged, 
but  the  office  designation  will  be 
changed  to  Office  of  the  General 
Counsel. 

— Paragraph  4  will  be  changed  to  the 
Associate  General  Counsel, 

— Paragraph  5  will  be  changed  to  the 
Associate  General  Counsel,  or  his  or  her 
designee. 

Since  this  amendment  relates  to 
Departmental  management,  procedures, 
and  practice,  notice  and  comment  on  it 
are  unnecessary  and  it  may  be  made 
effective  in  fewer  than  thirty  days  after 
publication  in  the  Federal  Register 
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4i)  IFH  I'art  7 

VrfMdom  of  Information 
Adminiiitrslive  pmcMi.-*  «mi  prorrtiun's 
Record* 

In  ri>n«lderHf»on  of  th»»  fnrrjjoinR. 
I'lrti  1  ami  7  o/  Tltk?  4«   Cfxle  nf  Fnd»Tnl 
KrxtilatKjn*.  an?  «m«ntf»»d  to  read  ii» 
follow* 

PART  1— {AMENOCOI 

1  1  hi-  tiuth(in!y  inlaliun  for  P»rt  I 
(  untinues  to  rr Hd  ■■  foUnw* 

Aulhontj:  «u  I'  SC   122 

2  S«*cfi(jn  1  STh  It  ■<lde«!  to  tvad  ■• 

fiillow* 


i\S7^    tMaoattons  to  Vm 

Adminintrr  5  l'  S  C  552  and  49  OTt 
I'rirt  7  in  ctmnpttion  with  Ihe  nH:ordi  oi 
th»»  OfRri?  of  the  Secretary'  (mciudin^  the 
Offirp  of  the  Inipector  (JeneTsl)  and 
issue  procedures  to  ensure  uni/orm 
Dep«rtTn«*n!rtl  i  in  piemen  t<it  ion  ui 
stHtutes  anil  rcxul^'ttions  re^^ardin^  pubiic 
access  ti)  rei  urds 

3  Se<;tion  Itki  is  uraeiided  b> 
ivmoving  and  rv»rrving  pcragrMph  (a)  tu 
read  at  follows. 

{  1.S3     O«t*gaaon«  to  AMiatani  S«cr«tw-y 

tor  PtiMh;  AfTalra. 

«  •  •  ■  * 

irt )  I  Reserved) 

PART  7— 4  AMENDED  I 

4,   I  he  ttuthdnty  citdtioti  for  Pnrl  -' 
confiriites  to  rend  as  follows 

Aulkanly:  5  U  S  ( .    S6I.  1 1  I ;  S  C   t»7m    4H 
U.SI      i22, 

f  7  1     (AnMoctodl 

S    In  I  7  Hd).  remove  the  nvords 
Assist.inl  Sfi  rvi.iry  for  l*iibli(   AfT.iir»  ' 
iukI  add  in  their  ptdct*  Ihe  words  Offii  e 
of  the  { ienerai  ( j)unsei 

App«Mti!*  A  to  Part  7—{  \in*n6»d] 

ft   111  Appeiiilii.  A  to  I'.oi  ""    pani|iriii>ii 
2   rt-riM/va  die  words     Assistant 
SietJ-ffi-iry  for  Kiblii;  Affairs  '  and  mild  iii 
their  place  the  words   Office  of  the 
(.efieral  Counsel' 

7   In  Appendix  A  to  Purl  7   pHfaKrHphs 
4  luui  S.  remove  the  wonjs  "Asststdnt 
Se(.ri''.iry  fur  I'liblu;  Affairs'  a/id  itdii  a\ 
their  pbii.e  the  vmhiIs    ' Asstx  i.ite 
( lener.il  (iouiisi! 

Ihsu'-iI  [in    Ki'l  I  i.ir\  .:.■    !  inn 
Kamuol  K   SVmnar. 
.S*t  r'v'i.'rv  •!>  !  '•:    '■;nirtiilit>n 
[VV  D.K    mt-  SSJ^  Kii.-.l   ^  H  ««  M  4S  .iruj 
■axaao  coot  m<o-i-m 


A<1mtni«tratk>n 
49  cm  Pwl  173 

Hazardous  Malirlata;  Requirwnenta  for 
StUpmtntM  mna  PwctiMf^ngmi  Umtfa 
Ouantmes  of  nanwnable  Uqulda 

(FH  Corrvctjrm 

In  Title  40  of  th«  Code  of  FederaJ 
KeKultitions,  Parts  100  to  1^7   revised  as 
of  October  1.  19<».  in  |  173  118(c), 
apfH-nnns  on  pa^e  471  a  portion  of  the 
text  was  oniittad. 

|17a.1t«     iconic  tod  I 

Ihe  Usl  lit.e  of  {  1'3  ntt(c)  should 
read  "rated  f,<ip<H;ity  (rf  ont  gallon  or 
less  *re  not  subject  to  the  requirements 
of  this  subchapter" 
BiLi.iMa  cooc  iMe-oi-« 


DEPARTMENT  OF  COMMERCE 

National  Oc«ank;  and  Atmoaphark: 
AUm*n*at»attoo 

50CFR  P«n«61 

I  DockM  N(V  9025 1-905 1 1 

Northaaat  MulHapec«e«  Ftohary 

AOCWCV:  National  M^nne  F'ishenes 
Service  (NMF'S).  NOAA.  Commerce 
ACmoH:  F.rnerj^ency  nile 

Bummamy:  Th»"  S«'cj-eti*ry  of  Commerce 
(S«'<.ret«ry)  has  detennined  that  an 
einerxericy  rule  ts  necfssary  to  promote 
effei  five  management  of  the  yelkiwtail 
flounder  fishery  and  to  prevent  wastBRC 
of  the  yellnwlail  flounder  stocks  by 
(Josmn  the  area,  de«iRnatrd  as  the 
Sou'heni  NfVk  F.nji;land  ,  Mid- Atl.intK 
Rik;:(>n  closed  «r«a.  earlier  than 
siMH  if(e<!  in  the  existinf^  refolatKxis  The 
intended  effect  o#  this  action  is  to 
pnrvide  pn>tectu)n  to  the  |uyenile 
yellowtai!  flounder  stocks  present  in  the 
,ir»'a  to  enhan<  e  future  si>«wnins 
tiolential 

EF^»cnv«  date:  March  6.  19fl9  through 
Apnl  1,  IWW 

ADOMKSS:  A  ropy  of  the  environmental 
assessment  |ELA)  for  this  rule  may  f>e 
uiituned  from  Dou^jlas  Marshall, 
F.vi(  utive  Dirtsclor,  New  Fxigland 
Fishery  Management  GmrK-.il,  Suntau^ 
()ffi(  e  r'ark.,  5  Fkoadway    Saugiis,  M.\ 
i)19IUi 

FOR  R«miBi  mFommATKm  cositact: 

j.irk  Temll  (Raaource  Policy  Analyst) 
^W»a  ^Hl  ^3600.  exi   252 
*UP1*taMCMTAItY  IMTOmSATION:  I'his 

notice  of  pmerj{er>cy  action  was 
prepared  by  NMF^  at  the  request  of  the 
New  FnKland  Fishery  Mar.iRement 


C'ouncii  (Council)  m  responaa  to  a  vote 
taken  by  the  Counal  at  its  |anuary  19e» 
meetm|i(  This  action  is  baing 
implemented  using  emergency  authority 
provided  to  the  Secretary  under  section 
3a5(e)(2MB)  of  the  Magnuaon  Fishery 
Conservation  and  Manajjenient  Act  16 
U.S.C  l(i55|eM2KBl. 

Resuhitions  at  50  CFTl  Part  ftSl 
implement  the  Fishery  Management 
Plan  for  the  Northeast  Multispecies 
Fishery  (F'MP)  and  specify  thai  an  urea, 
designated  as  the  Southern  New 
F!ngland/Mid-AUantic  Region  closcKi 
area,  be  dosed  during  certain  Umes  of 
each  year  in  order  to  f»rotect  yellowtail 
and  winter  flounder  which  conctnUute 
there.  By  regulation,  the  area  i«  divided 
into  two  areas  with  the  eastern  part 
closing  on  March  1  and  the  wesiem 
remainder  closing  on  April  1  of  each 
year  The  entire  area  will  be  reopened  at 
2400  hours  on  May  31  of  each  year,  or  at 
an  earlier  date  after  May  1  if  the  NMF"S 
Northeast  Regional  Director,  in 
consultation  with  the  Council, 
dptermines  that  the  closure  has 
achieved  the  appropriate  spawning  level 
for  yellowtaii  axxl  winter  Qounder. 
B^'ginning  at  the  end  of  December  1966 
harvesters  indicated  the  presence  of 
large  quantities  of  juvenile  yellowtaii 
flounder  in  both  the  eastern  and  western 
areas  The  fish  were  reported  to  be  of  6 
to  8  inches  m  length  (less  than  the  legal 
minimum  size  of  12  mches)  with 
discards  of  50%  arul  greater  occumng. 
While  mortaUty  rates  for  the  discarded 
undersized  flounder  are  unknown,  rales 
are  expected  to  be  high.  Incidental 
mortality  will  vary  depending  upon 
length  of  tow,  amount  of  fish  caught  by 
trawl,  handling,  and  other  factors,  but  is 
believed  a  senous  threat  to  prerecruit 
flounders.  Members  of  the  Southern 
.New  England  Bshing  industry  contacted 
the  Council  and  rtKjiiesfed  that  action  be 
taken  to  protect  the  flounders.  They 
suggested  that  the  closing  dates  for  the 
area  be  moved  up  to  help  prevent  the 
iM, current  e  of  any  further  takes 

Critical  to  their  request  was  a  recent 
report  published  by  the  NOAA/NMFS. 
Northeast  Fisheries  Center,  that 
indicated  that  yellowtaii  flounder  stocks 
are  at  re<x>rd  low  levels  of  abundance 
with  poor  prospects  for  recovery 
According  to  the  report,  yellowtaii 
flounder  landings  are  at  a  30  year  low, 
and  reieni  weak  year  classes  and 
continued  fishing  pressure  are  expected 
to  continue  this  downward  trend.  The 
yellowtai!  flounder  found  m  the 
StJuthern  New  Fjigland  area  spawn  at 
approximately  10  inches  so  the 
continued  take  and  discard  with  the 
resultant  mortality  of  )uvenile  fish  will 
be  detrimental  to  any  rebuilding. 


Four  sea  sampling  trips  directed  by 
NMFS  were  conducted  in  the  Southern 
New  England  area.  The  trips  confirmed 
that  the  juvenile  flounder  were  present 
throughout  the  i^rea.  with  discards 
measuring  8  to  12  inches  in  length 
comprising  up  to  05  percent  of  the  tow. 
Total  average  lengths  and  discard 
percentages  for  these  trips  were  11 
inches  and  73  percent  respectively. 

Based  on  this  information,  the 
Secretary  has  determined  that  the  need 
for  emergency  action  does  exist  and  that 
it  is  appropriate  to  close  the  entire  area 
to  fishing  with  groundfish  gear. 
Continued  effort  on  yellowtaii  Qounder 
would  not  be  in  the  best  interest  of  the 
resource  and  the  industry.  The  eastern 
portion  of  the  area  closed  March  1  under 
existing  regulations  at  SO  CFR  651.21(b). 
Accordingly,  this  emergency  action 
provides  for  the  early  closure  of  the 
remaining  western  portion  of  the  area. 

Classificatioa 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determiried  that 
this  rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  MagnuBon  Act  and  other 
applicable  law. 

The  Assistant  Administrator  finds  no 
potential  negative  impact  on  (he 
groundfish  resources  as  a  result  of  this 
rule.  An  environmental  assessment  is 
available  which  explains  the  projected 
effects  of  the  rule  and  finds  that  it  has 
no  significant  effect  on  the  human 
environment  under  the  National 
Environmental  Policy  Act.  A  copy  of  the 
assessment  may  be  obtained  from  the 
Council  at  the  address  listed  above  (see 
ADDRESSES). 


This  emergency  rule  is  exempt  from 
normal  review  procedures  of  Executive 
Order  12291  as  provided  in  section 
8(a)(1)  of  that  Order.  This  rule  is  being 
reported  to  the  Director  of  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  it  is  not  pos^Ue  to 
follow  the  regular  procedures  of  that 
Order. 

Pursuant  to  section  553(bXB),  the 
Assistant  Administrator  also  finds  that 
because  of  the  likelihood  of  high 
mortality  of  iuvenile  yellowtaii  flounder 
in  the  Sonthera  New  Bosiaiid/Mid- 
Atlantic  closed  area  and  because  recent 
data  indicate  the  yellowtaii  flounder 
stocks  are  at  record  low  levels  of 
abundance,  notice  and  opportunity  for 
pubhc  comment  are  impracticable  and 
contrary  to  the  pubhc  interest.  Pursuant 
to  section  553(d)  and  for  the  reasons 
stated  above,  the  Assistant 
Administrator  farther  finds  good  cause 
to  make  this  rule  immediately  effective. 

This  emergency  action  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  it  is  being  issued 
without  opportunity  for  prior  pubUc 
comment 

This  rule  does  not  contain  a  collection 
of  information  requirement  subject  to 
the  Paperwork  Reduction  Act 

The  Assistant  Administrator  has 
determined  that  this  nile  does  not 
directly  affect  the  coastal  zone  of  any 
State  with  an  approved  coastal  zone 
management  program. 

This  rule  does  not  contain  policies 
with  federalism  imphcations  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 


List  of  Subieds  ta  S»  CFR  Part  651 

Fishing.  Fishenes,  Vessel  permits  and 
fees. 

Dated:  March  6.  1989 
lames  W.  Brenoan. 

For  the  reasons  set  out  in  the 
preamble.  NOAA  amends  50  CFR  Par! 
651  as  follows: 

PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

1.  The  authority  atation  for  50  CFR 
Part  651  continues  to  read  as  foUovv-s 

Authority;  16  I'.S  C.  1801  e,'  seq 

2.  Section  651.21  paragraph  (bi!2)fil  is 
suspended  until  April  1. 1989.  and  a  new 
paragraph  (b)(4)  is  added  to  read  as 
follows: 

S  651.21    Closed 


(b)-  •  • 

(2)(i)  [Suspended] 

(3)  *   •   * 

(4)(i)  The  entire  area  defined  in 
paragraph  (b)(1)  of  this  section  shall  be 
closed  effective  March  6. 198G.  untJ  2400 
hours  on  May  31. 1989.  unless  reopened 
in  accordance  with  paragraph  rb)(2)liij 
of  this  section. 

(ii)  The  closure  specified  in  paragraph 
(b)(4)(i)  shall  not  apply  to  dredge  gear 
designed  and  bemg  used  for  ihe  tiiiong 
of  scallops  in  the  west  of  71  "30'  W 
longitude  until  Apnl  1.  198a 

|FR  Doc  89-5.V15  Filed  5-6-89:  4m  ptn) 
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UMI 


DEPARTMENT  Of  AGRICULTURE 
Agrtcuttural  Mar1i«tk>g  Servkw 
7  CFR  Perl  29 

|TB-e»-001| 

Tobecco  mepectton;  Fhie-Cured  and 
Burley  Tobecco;  hnportetlon 
ProhlbtXkMf 

AOCNCv:  AHnculturnl  Marketlnjj  Service 

rSUA 

AcnOM:  FYoposed  rule. . 

BueMMAnr:  The  Dairy  and  Tubacco 
AiliustmenI  Act  of  19H3,  ai  amended 
prohibit!  the  imporlHtion  of  flue  cureci 
dfid  burlry  tubacco  which  contama  Hny 
prtjhibited  penluide  residue  and 
eslnblishea  related  certincation  hiu\ 
teHljnj<  requirements  This  prt>p<)»al 
would  amenil  the  implementinx 
ri'tjulalinns  to   |1)  Substitute  the  term 
prohibited  pesticide  residue    for 
hrtiined  pesticide"   |2|  revise  the  Imi  ^il 
pi-Ktii:ides  fur  which  te«linn  is 
(  unducted,  [i]  revise  the  maximum 
rtUuwable  concentrations  of  residues 
wnd  |4)  require  that  shipments  of 
miported  flue  cured  and  burley  tobacco 
ndt  be  riltered  or  moved  from  the  p<iinl 
of  eiilry  until  it  has  been  determined 
that  the  tobacco  does  not  exce«'d  the 
iTi/iximum  allowable  concentrations  ol 
residues  These  pniposed  chan^jes 
wDuld  improve  effective  implementatinn 
(if  the  198.1  Act 

DATm:  (.Ommenti  are  due  on  or  b>efor»- 
April  10.  lUflfl 

AOoraes:  Send  comments  to  the 
Director.  Tobacco  Division.  Agricultural 
Marketing  Service  (AMS).  United  States 
Department  of  Agriculture  (USDA|. 
Room  S02  Annex  Building.  P  O   Box 
H6456.  Washington.  IX:  20090-ft45« 
Comments  will  b«  available  for  publu 
inspection  at  this  location  during  renuLir 
business  hours 
KM  nMTHail  MPOftHATKlM  COMTACT 

Director.  Tobac*;o  Division.  AMS. 
i:SDA.  Room  502  Annex  Building.  V  ( ) 


Box  96450.  Washington.  DC  20090-6456. 

telephone— (202)  447-250'. 
SUPrLUMUtTAMV  MIKMiatATKMC  Notice  IS 

h«Teby  given  that  the  Department 
proposes  to  amend  the  regulations 
governing  the  inspection  and  grading  of 
tobacco  (7  OK.  Pari  29,  Subpart  B)  as 
they  pertain  to  tha  teating  of  impot^ed 
flue  (  ured  and  buHey  tobacco  for 
pn)hibited  peatjcide  reskiuea  and  to 
related  mailers  The  authonty  for  these 
regulations  is  contained  in  the  Dairy  and 
Tobacco  Adiustment  Act  of  1983.  as 
amended  (7  U  S.C.  511r)  ('the  Act')  and 
the  Tobacco  Inspection  Act  (U.S.C  SU- 
Sllql 

The  term    banned  pesticide"  is 
presently  defined  in  section  29.401(p) 
with  a  reference  to  pesticides  which 
have  been  canceled,  suapended. 
revoked,  or  otherwise  prohibited  under 
the  Federal  Insecticide.  Fungicide  and 
Rodenticide  Act  (FIFRA ")  (7  U.S.C.  135 
fl  nftj  I  However,  the  term  is  used  by 
various  national  and  international 
iirx.inizHtions  and  others  to  refer  to 
pestu  uies  the  use  of  which  has  been 
lompletely  pnjhibited  in  a  particular 
lunsiliclion   In  order  to  avoid  any 
possible  confusion,  this  proposed  rule 
wuuld  substitute  the  temi  'prohibited 
pesluiiie  residue."  which  would  be 
defini"<i  as  any  pesticide  residue 
exreeiiing  the  maximum  concentration 
of  residue  for  a  specific  pesticide  or 
C()n;(iir..ition  of  pesticides  as  set  forth  in 
5  J<)  42"   Also,  conforming  changes 
would  be  made  in  J  29  4()l(u)   the 
definition  of  "Testing."  and  S  29  42y. 
"Disposition  of  imported  tobacco 
ex(  tiding  p«'8ticide  residue  slanii.irds  " 

When  the  initial  regulations 
concerning  pesticide  residues  in  tobacco 
were  issued  (SI  W.  30196.  Augus'  ZZ. 
IvJW))   il  was  stated  In  the  supplementary 
mfdrmation  that  the  list  of  pesticides  for 
which  residue  limits  were  established 
wouKi  be  subtect  to  revision  fmm  time 
lo  time  as  the  circumstances  require. 
The  list  comprises  those  pesticides 
whi(  h  are  not  approved  for  use  on 
tobarco  in  the  United  States  (i  e..  those 
pestii  uies  which  have  been  canceled, 
suspended. revoked,  or  otherwise 
pnjhibited  under  RFRA)  but  which  are 
not  known  or  believed  to  be  used  on 
tobacco  in  foreign  countries  and  for 
whuh  reliable  testing  methodologies 
exist   Based  upon  Information  obtained 
from  the  Tobacco  Pesticide  Committee 
of  the  Tubacco  Workers  Conference. 
this  proposed  rule  would  add  the 


following  pesticides  to  the  list  in 
i  29.427;  DDE.  hexachlorobenzene 
(MCB).  lindane,  methoxychlor,  tamaron. 
and  cypermethrin.  Maximum  allowable 
concentrationa  of  residuea  for  these 
pesticides  would  be  established  in  the 
manner  described  below. 

The  program  for  testing  flue-cured  and 
burley  tobacco  for  pesticide  residues 
has  been  under  continual  review  since 
Its  inception.  Initially,  the  maximum 
allowable  concentrations  of  pesticide 
residues  were  established  by  analogy  to 
the  residue  tolerances  established  by 
the  Environmental  Protection  Agency 
(EPA),  for  food  crops.  The  agency  now 
believes  that  the  program  could  be 
placed  ufion  a  more  appropriate 
scientific  footing.  In  proposing  new 
maximum  allowable  concentrations  of 
residues,  the  Department  has  relied 
upon  research  conducted  by  several 
land  grant  universities,  information  from 
the  Codex  Alimentanus  Commission, 
published  scientific  literature, 
regulations  of  the  Environmental 
Protection  Agency,  data  from  the 
Department's  Agricultural  Stabilization 
and  Conservation  Service  (ASCS) 
domestic  tobacco  monitoring  program. 
and  data  on  p>e8ticide  residues  in 
imported  tobacco  collected  by  testing 
imported  tobacco  under  the  present 
regulations  This  information  is 
available  for  inspection  at  the  same 
address  as  for  the  comments 

During  the  2'^  years  that  the 
regulations  have  been  in  place,  over 
14.000  samples  of  imported  flue-cured 
and  burley  tobacco  have  been  tested  for 
pesticide  residues  The  resulting  data 
provide  norms  for  expected  pesticide 
residue  levels  Residues  significantly  in 
excess  of  expected  levels  would 
indicate  that  good  agncultural  practices 
may  not  have  been  followed  in  the 
production  of  that  tobacco 
Consideration  has  been  given  to  sources 
of  p>esticide  residues  which  would  not 
be  inconsistent  with  good  agricultural 
practices,  such  as  incidental  drift  from 
the  spraying  of  adjacent  fields  and 
unavoidable  exposure  to  contaminated 
soil  and  ground  water 

Some  pesticides  are  persistent  and 
degrade  very  slowly  in  the  environment 
and  thus  may  continue  to  occur  in 
tobacco  for  many  years  after  application 
of  the  pesticide  has  ceased.  Limits  for 
these  unavoidable  residues  would  be 
based  upon  the  levels  that  are 
unavoidable  in  domestically  grown 


tobacco.  The  proposed  level  for 
persistent  pesbcides  were  derived  by 
analyzing  results  of  tobacco  monitoring 
samples  taken  from  various  areas  of  the 
United  States.  The  pesticides  involved 
are  DDT,  TDE,  DDE.  aldrin.  dieldrin, 
toxaphene,  heptachlor.  heptachlor 
epoxide,  chlordane,  hexachlorobenzene 
(HCfi).  formotion.  and 
dibromochioropropane  (DBCP). 

The  available  data  for  the  pesticides 
dicamba.  2,4.  —  D.  methamidophos. 
cypermethrin  and  permethrin  are  more 
limited  than  that  for  other  pesticides. 
Although  all  of  the  proposed  maximum 
allowable  concentrations  of  residue  are 
subject  to  change  as  new  data  may 
become  available,  the  proposed  levels 
for  these  pesticides  would  be 
denominated  "temporary"  in  order  to 
indicate  a  greater  likelihood  of  revision. 
Interested  persons  are  particularly 
invited  to  snbmit  suggestions  and  data 
concerning  the  temporary  levels  at  any 
time.  These  may  be  sent  to  the  address 
given  above  for  submitting  comments  on 
this  proposed  rule. 

As  is  presently  the  case,  no  maximum 
allowable  concentration  of  residue 
would  be  set  below  0.1  ppm  because  this 
is  the  limit  of  reliable  measurement. 

The  Act  prohibits  the  entry  into  the 
United  States  of  imported  flue-cured  and 
burley  tobacco  which  is  found  to 
contain  prohibited  pestiiiide  residues. 
The  importer  is  required  to  complete  a 
Pesticide  and  End  User  Certificatian 
form  at  the  time  of  importation  and  must 
certify  either  that  the  tobacco  is  free  of 
prohibited  pesticide  residues,  or  that  it 
will  not  move  in  conunerce  until  it  has 
been  tested  and  found  to  meet  the 
tobacco  pesticide  residue  requirements. 
Tobaoco  certified  as  not  containing 
prohibited  pesticide  residues  is 
subjected  to  random  sampling  and 
testing.  If  the  test  results  are  positive, 
the  importer  may  request  a  reteat.  The 
testing  process  inherently  involves  a 
delay  between  the  time  samples  are 
taken  and  the  time  that  test  results  are 
available.  In  order  to  prevent  the  entry 
and  use  of  tobacco  later  found  to  be 
contaminated,  and  to  preserve  the 
integrity  of  the  testing  and  retecting 
process,  it  is  necessary  to  require  that 
imported  flue-cured  and  burley  tobacco 
not  be  mixed,  blended,  manipulated, 
altered,  processed,  manufactured 
moved,  shipped  or  transported  from  the 
point  of  entry  until  it  has  been 
determined  that  the  tobacco  does  not 
exceed  the  maximum  allowable 
pesticide  residue  concentrations  set 
forth  in  S  29.427.  This  proposed  rule 
would  establish  these  requirements  in  a 
new  S  29.431. 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  established  to 


implement  Executive  Order  12291  and 
Departmental  Regulation  1612-1  and  has 
been  determined  to  be  "nonmajor" 
because  it  does  not  meet  any  of  the 
criteria  established  for  major  rules 
under  the  Executive  Order. 

The  information  collection 
requirements  contained  in  the 
provisions  of  the  regulations  that  would 
be  amended  by  this  proposed  rule  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
0MB  No.  0581-0056. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act.  full 
consideration  has  been  given  to  the 
potential  economic  impact  on  small 
business  of  this  proposed  rule.  Few,  if 
any,  of  the  firms  which  would  be 
affected  by  these  proposed  regulations 
meet  the  definition  of  small  business 
because  of  their  individual  size.  The 
Administrator.  Agricultural  Marketing 
Service,  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  for 
consideration  in  connection  with  this 
proposal  may  file  them  with  the 
Director.  Tobacco  Division.  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture.  Room  502 
Annex  Buildii«,  PX).  Box  96456, 
Washington.  DC  20090-6456. 

For  reascxis  set  forth  in  the  preamble, 
it  is  proposed  that  the  regolationfi  in  7 
CFR  Part  29,  Subpart  B.  be  amended  as 
follows: 

PART  29— {AMENDED] 

1.  An  authority  citation  for  Part  29. 
Subpart  B,  is  added  to  read  as  follows: 

Authority:  7  U.S.C.  511m  and  511r. 

Subpart  B— ReguUittons 

2.  In  §  29.401,  paragraphs  (p)  and  (u) 
are  revised  to  read  as  follows: 

5  29.401    Dcfinttiont 

«  *  *  «  • 

(p)  Prohibited pesbcide  residue.  The 
maximum  concentration  of  residue 
allowable  for  a  specific  pesticide  or 
combination  of  pesticides  as  set  forth  in 
section  29.427. 

•  «        *        •        • 

(u)  Testing.  The  chemical  analysis  of  a 
pesticide  test  sample  to  determine  levels 

of  pesticide  residties. 

•  *        •        •        • 

3.  Section  29.427  is  revised  to  read  as 
follows: 


i  29.427    P— ttckta  rMMua  t 

(a)  The  maximum  concentratioti  of 
residues  of  the  following  pesticides 
allowed  in  flue-cured  or  burley  tobacco, 
expressed  as  parts  by  weight  of  the 
residue  per  one  miUion  parts  by  weight 
of  the  tobacco  (ppm)  are. 

(1)  0.2  ppm  for  the  sun  of  op  isomers 
of  DDT,  TDE  (DDD)  and  DDE. 

(2)  0.2  ppm  for  the  sum  of  pp  isomers 
of  DDT,  TDE  (DDD)  and  DDE. 

(3)  0.1  ppm  for  the  sum  of  aldnn  and 
dieldrin, 

(4)  0.1  ppm  for  the  sum  of  heptachlor 
and  heptachlor  epoxide, 

(5)  0.1  ppm  for  hexachlorobenzene 
(HCB). 

(6)  0.3  ppm  for  toxaphene, 

(7)  1.0  ppm  for 
disbromochloropropane  (DBCP). 

(8)  0.5  ppm  for  formothion. 

(9)  3.0  ppm  for  chlordane, 

(10)  0.1  ppm  for  endrin. 

(11)  0.1  ppm  for  hndane. 

(12)  0.1  ppm  for  metbocychlor. 

(13)  0.1  ppm  for  2,4,5 -T,  and 

(14)  0.1  ppm  for  ethylene  dibronude 
(EDB). 

(b)  Temporary  maxim>un 
concentrations  of  residues  of  the 
following  pesticides  allowed  in  flue- 
cured  or  burley  tobacco  expressed  as 
parts  by  wei^t  of  the  residae  per  one 
million  parts  by  wei^t  of  the  tobacco 
are: 

(1)  5.0  ppm  for  dicamba. 

(2)  5.0  ppm  for  2,4. -D, 

(3)  10.0  ppm  for  methamidophos.  and 

(4)  3.0  ppm  for  the  mim  of 
cypermethrin  and  permethrin. 

4.  Section  29.429  is  re%'i8ed  to  read  as 
follows: 


S  29.429 

•xcewllngi 

Within  10  days  of  the  receipt  of  te«t 
results  from  pesticide  tc«t  samples,  the 
Director  shall  notify  the  importer  or 
entity  responsible  for  the  lot  of  tobecco 
of  the  lest  results.  If  the  test  results 
indicate  that  the  lot  or  any  portion  of  the 
lot  contains  prohibited  pesticide 
residues,  the  Director  will  notify  the 
importer  or  entity  responsible  for  the 
affected  tobacco  and  the  appTopnaie 
U.S.  Customs  officials  that  the  tobacco 
cannot  enter  the  United  States.  The 
importer  or  other  entity  shall  notify  the 
Director  in  writing  ai  Ate  methods  by 
which  the  tobacco  will  be  di^>osed  of 
and  provide  S  days  advance  notice  of 
the  time  and  place  of  final  disposition 
The  Department  will  monitor  the 
disposition  procedures  to  venfy  that  the 
tobacco  has  been  accurately  identified 
as  to  lot,  kind,  type,  and  grade. 

5.  A  new  (  29.431  is  added  to  read  as 
follows: 


i  »8/\.MA 


'fr\'-\  r 
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{2«43i     UmiiWiim  o<  Imported  Wtoacco 
p«ndk>9  l««t  isauNi. 

Aflur  an  Individual  ihlpment  of 
importpd  flue  cured  or  buriey  tobacco 
hufi  been  iampled,  rfigardJew  of  whether 
It  IS  certified  at  beinjj  fre«  from 
firohibitrd  fx'stlclde  n»»idue«,  it  must  tn" 
kept  in  the  ortginal  packajiea.  and  not  be 
mixed,  blended,  manipulated,  or  altert^ 
m  any  manner,  or  mov«d.  ahipped.  or 
transported  from  the  point  of  entry  until 
il  hiis  been  determined  that  the  tobacco 
does  not  contain  prohibited  peaficide 
residue*. 

llHimt    Mnnh  S.  IMS 
I   Patrick  Boyla. 
AJmmiilrvtor 

im  1>H    8»-  MHO  Klled  3-S-aB.  8  45  ami 
mmjjtta  com  m««-m-« 


TCFRPartSI 

I  Docket  Number  FV-M-t  10 1 

ChrletinM  Tree*;  Qrade 

aocmCy:  Ajjriculfufal  Marketing  Service 

USDA 

action:  Propoa«d  rule. 

■UMMOWT  Thia  action  would  revise  the 
voluntary  U.S.  SUndarda  for  Grade*  of 
Chn*tma*  Tr»««.  The  National 
Christno**  Tree  AMOclatloa  a  trade 
asa(x:ia11on  r«pr«»«ntlng  a  cro**  *ection 
of  grower*,  ahlpper*.  and  other  induatry 
member*  who  market  Christmaa  tr«e*  in 
the  United  State*,  ha*  reque*ted  that  the 
LI  S.  •tandard*  be  revised  to  reflect 
current  cultural  and  marketing  practices 
The  Agricultural  Marketing  Service 
(AMS)  in  cooperation  with  Industry,  h.is 
the  responsibility  to  develop  and 
improve  standarxl*  of  quality,  condition, 
quantity  grade,  and  packaging  In  order 
to  encourage  uniformity  and  consistency 
in  commercial  practice* 
OATC  Comment*  must  be  postmarked  or 
couner  dated  on  or  before  May  8.  198H 
ADomm:  Interested  parlies  are  invited 
to  submit  written  comments  concerning 
this  proposal  Ckimments  must  be  sen! 
in  duplicate,  to  the  Standardization 
Section,  Fruit  and  Vegetable  Division 
Agricultural  Marketing  Service.  US 
Department  of  Agriculture,  P  O  Box 
WVi-Vl.  Room  20M,  South  Building. 
Washington.  DC  20090-ft456.  Comments 
should  reference  the  dale  and  page 
numt>er»  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  above  offi(  e 
dunng  regular  business  hour*. 
mm  nmTHmm  mmxtmmAmjm  co*fTAcr 
F>aul  W  Manol  at  the  above  address  or 
call  (202)  447-4410. 

tUPPLn—lfTAJrV  M^OmMTKNC  This  rule 
has  been  reviewed  under  Executive 


Order  12291  and  Departmental 
Regulation  1512-1  and  ha*  been 
designated  as  "nonmajor '" 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act.  the 
Administrator  of  AMS  has  determined 
that  fhis  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  numb«r  of  small  entities.  The 
proposed  revision  of  the  US.  standards 
for  Christmas  tree*  will  not  impose  any 
substantial  direct  economic  co*t. 
recordkeeping  or  per*onnel  workload 
changes  on  small  entities,  and  will  not 
alter  the  market  share  or  competitive 

[losition  of  fheae  entities  relative  to 
arge  businesses.  This  action  proposes 
changes  to  the  U.S.  Standards  for 
Grades  of  Chnstmas  Tree*  which  bring* 
the  standard*  Into  conformity  with 
current  marketing  practice*.  In  addition, 
these  standard*  are  voluntary 

The  United  State*  Standard*  for 
Grades  of  Chnstmas  Trees  were  last 
revised  on  April  1. 1973.  These 
standards  are  applicable  to  sheared  or 
unsheared  coniferous  trees  which  are 
normally  marketed  as  Chnstmas  Trees. 
Miist  of  these  trees  are  of  the  following 
categones:  Dougla*  fir.  Balsam  Tir,  Black 
spruce.  Eastern  Red  cedar.  White 
spruce.  Scotch  pine.  Norway  spruce.  Red 
pine.  Eastern  White  pine.  Red  spruce. 
Fraser  fir.  and  Virginia  pine. 

The  following  grades  are  currently 
provided  for  in  the  standards  U.S. 
}>remium.  U.S.  No  1  or  US.  Choice,  and 
V  S  No  2  or  US.  Standard.  Provisions 
for  tolerances  are  set  forth  In  the 
standards,  as  well  as  definitions  of 
vanuus  terms  that  are  used  in  the 
standards  Finally,  these  standards 
contain  a  metnc  conversion  table 

The  Agncultural  Marketing  Serv  ice 
received  a  petition  from  the  National 
Chnstmas  Tree  Association  to  amend 
the  U  S.  Standards  for  Grades  of 
(^hristma*  Tree*.  The  Association 
contends  that  due  to  high  levels  of 
production  in  recent  year*  and  the  fact 
that  more  tree*  are  being  "nursery 
bred."  change*  are  necesaary  in  the 
current  standard.  The  Association 
believes  that  the  industry  requires  a 
more  uniform  and  simplified  standard 
by  which  to  market  and  grade  Chnstmas 
trees   In  addition,  they  feel  that  certain 
revisions  will  ultimately  provide  the 
consumer  with  a  higher  quality  product, 
and  bring  the  standards  up  to  date  with 
current  marketing  practices 

The  National  Chnstmas  Tree 
Association  has  requested  that  the  U.S. 
Standards  be  revised  to  reflect  current 
cultural  and  marketing  practices.  In 
aiidition.  the  *tandard*  have  been 
reviewed  for  need,  currentne**.  clarify, 
and  effectivene*8  as  part  of  a  penodic 


review  Accordingly,  the  following 
changes  and  additions  are  proposed: 

— The  general  provision*  regarding 
the  majonty  of  *pecie*  marketed  would 
be  revlse'd  to  reflect  current  marketing 
trends.  Several  *pecie8  would  be  deleted 
while  other*  would  be  added. 

— The  current  standards  allow  a  10 
percent  tolerance  for  off-size,  20  percent 
tolerance  for  off-length  handle*,  and  10 
percent  tolerance  for  defect*,  provided, 
that  for  the  U.S.  Premium  and  U.S  No.  1 
grades,  not  more  than  5  percent  shall  be 
allowed  for  tree*  failing  to  meet 
requirements  of  the  text  lower  grade.  As 
proposed,  tolerances  would  be  reatricted 
to  a  total  of  10  percent  for  defects, 
provided,  that  included  in  this  tolerance, 
not  more  than  the  following  percentages 
shall  be  allowed:  not  more  than  5 
percent  for  off-size.  10  percent  for  off- 
length  handles,  and  10  percent  for 
defects  failing  to  meet  the  remaining 
requirements  of  the  grade.  These 
proposed  changes  would  reduce  the 
amount  of  defect*  permitted  thereby 
increasing  the  quality  of  Chnstmas  trees 
available  to  the  consumer 

— The  use  of  the  term*  "U.S.  Choice" 
and  "U.S.  Standard"  a*  companion 
grade*  to  U.S.  No.  1  and  U.S.  Na  2 
re*pectively.  would  be  deleted  so  a*  to 
eliminate  any  confu*ion  in  the  grade 
certification  process. 

— The  cleanness  requirement  for  the 
U.S.  No.  1  grade  would  be  changed  from 
"clean"  to  "fairly  clean,"  thereby 
differentiating  the  amount*  of  allowable 
vine*  or  other  foreign  material  between 
the  US.  Premium  grade,  which  is 
required  to  be  clean,  and  the  U.S.  No.  1 
grade. 

— Current  standard*  require  the  U.S. 
Premium  grade  to  have  not  less  than 
medium  den*ity.  A*  proposed.  U.S. 
Premium  grade  Christmas  trees  would 
require  not  less  than  heavy  density.  This 
profwsed  change  would  provide  that 
US.  Premium  graded  tree*  have  a  fuller 
foliated  appearance. 

— The  handle  length  requirement  in 
the  current  *tandards,  unless  otherwise 
specified,  is  not  less  than  6  inches  or 
more  than  1%  inches  of  each  foot  of  tree 
length.  This  applies  to  both  cut  trees  and 
those  graded  "on  the  stump."  The 
proposed  handle  length,  unless 
otherwise  spiecified.  would  be  not  less 
than  8  inches  or  more  than  1 V^  inches 
for  each  foot  of  tree  length  for  all  grades. 
Additionally,  handle  length 
requirements  would  be  waived  for  trees 
graded  "on  the  stump."  It  is  the 
contention  of  the  National  Christmas 
Tree  Association  that  lowering  the 
specification  from  1%  inches  per  foot  of 
tree  length  to  1  '>^  inches  provides  the 
consumer  with  a  trunk  that  is  more 


proportional  to  tree  height  Additionally, 
trees  graded  "on  the  stump."  i.e.  in  the 
field  prior  to  cutting,  would  have  no 
handle  length  requirements  because 
inspection  persoimel  would  have  no 
way  of  knowing  where  on  the  trunk  the 
tree  would  ultimately  be  cut. 

— Currently,  the  U.S.  No.  2  grade 
require*  a  candlestick,  normal,  or  flaring 
taper.  As  proposed,  only  a  "normal 
taper"  would  be  required  of  U.S.  No.  2 
Christmas  trees.  This  proposed  change 
would  provide  that  trees  graded  U.S.  No. 
2  have  a  shape  that  would  be  generally 
more  desirable  to  consumers. 

— The  "face"  requirements  as 
pertaining  to  allowable  defects  would 
be  revised  in  all  grades  to  permit  minor 
and/or  noticeable  defects  not  addressed 
in  the  current  standards.  This  would 
provide  a  means  of  determining  how 
defects  affect  the  appearance  of  the  tree 
in  relation  to  the  face  requirements  for 
each  grade.  For  example,  the  current 
standards  requires  trees  graded  U.S. 
Premium  to  have  four  complete  faces 
tree  from  any  defects.  In  essence,  a 
perfect  tree.  The  proposed  requirements 
for  U.S.  Premium  trees  would  allow  one 
minor  defect  to  affect  three  complete 
faces  and  one  minor  defect  to  affect  the 
remaining  face. 

It  is  the  National  Christmas  Tree 
Association's  contention  that  these 
proposed  changes  more  closely  reflect 
how  Christmas  trees  actually  grow  and 
appear. 

— In  the  current  standards,  size  is 
stated  in  foot  or  half-foot  increments 
and,  unless  otherwise  specified,  color 
codes  may  be  used  to  designate 
respective  sizes.  As  proposed,  size 
would  be  stated  in  foot  increments  only 
and.  unless  otherwise  specified,  new 
color  codes  would  be  used  to  designatge 
respective  sizes.  Additionally,  in  any 
size  range,  a  minimum  of  Va  of  the  trees 
in  a  lot  would  be  required  to  l>e  in  the 
top  half  of  that  size  range.  Christmas 
trees  are  generally  marketed  in  one  foot 
increments.  Therefore,  this  proposed 
change  would  eliminate  any  confusion 
in  sizing  trees  per  current  size 
tolerances  and  would  provide  a 
standard  for  measurement 
determination. 

— Definitions  for  "fresh,"  "clean." 
"height."  "healthy,"  and  "butt  trimmed" 
would  be  reworded  to  better  reflect 
current  cultural  and  marketing 
conditions  and  new  definitions  would  be 
established  for  "medium"  and  "light 
density"  that  would  reflect  the  change 
whereby  a  tree's  density  would  be 
based  on  individual  species, 

—A  definition  for  "heavy  den  lity" 
would  be  established.  This  conforming 
change  is  necessary  because  of  the 
proposec  change  establishing  "heavy 


density"  as  the  minimum  requirement 
for  the  U.S.  Premium  grade. 

— The  current  standards  list  only 
noticeable  and  materially  detracting 
classifications  of  defects.  As  proposed, 
three  new  classes  of  defects  would  be 
established  and  defined:  minor, 
noticeable,  and  culls.  This  proposed 
change  would  simplify  the 
determination  of  defects  by  hsting  them 
in  chart  form  in  descending  order,  minor 
to  cull. 

— The  grade  standards  format  itself 
would  be  revised  and  updated  to 
incorporate  all  of  the  above  mentioned 
changes,  and  provide  convenient  use  to 
the  industry. 

— Finally,  the  authority  citation  which 
is  stated  at  the  beginning  of  this  sub- 
part would  be  deleted.  "This  would  bring 
this  subpart  into  conformity  with  the 
remainder  of  Part  51  as  to  the  use  of 
statutory  authority  citations. 

List  of  Subjects  in  7  CFR  Part  51 

Fresh  fruits,  vegetables,  and  other 
products  (Inspection,  certification,  and 
standards). 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  Part  51  be 
amended  as  follows: 

PART  51— FRESH  FRUITS, 
VEGETABLES,  AND  OTHER 
PRODUCTS  (INSPECTION, 
CERTIFICATION,  AND  STANDARDS) 

1.  The  authority  citation  for  7  CFR 
Part  51  continues  to  read  as  follows: 

Autbority:  Sees.  203.  205.  60  Stat.  10B7.  a& 
amended,  1090  as  amended  [7  U.S  C.  162^ 
1624). 

2.  The  authority  citation  at  the 
beginning  of  subpart — United  Standards 
for  Grades  of  Christmas  Trees  is 
removed. 

3.  In  Part  51,  Subpart— United  States 
Standards  for  Grades  of  Christmas 
Trees  and  the  table  of  contents  thereof 
are  revised  to  read  as  follows: 


Subpart— United  States  Standards  for 
Grades  of  Ctwistmas  Trees 

General 


Sec 

51.3085 

General 

Grades 

51.3086 

U.S.  Premium. 

51.3087 

U.S.  No.  1. 

51.3088 

U.S.  No.  2. 

Culls 

61.3089 

Culls. 

Size 

51. 3090 

Size. 

Sec. 

Tolerance* 

51.3091 

Tolerances. 

DefinitioQ* 

51.3092 

Fresh. 

51.3093 

Clean. 

51.3094 

Healthv. 

51.3095 

Well  shaped. 

51.3096 

Butt  trimmed. 

51J097 

Density. 

61.3098 

Normal  taper. 

.51.3099 

Complete  face. 

51.3100 

Fairly  clean. 

51.3101 

Handle 

51.3102 

Height 

51.3103 

Minor  defects. 

51.3104 

Noticeable  defects 

51. 3105 

aaBsification  of  defects. 

Metric  Coaversion  Table 

51.3106    Metric  conversion  table. 

Subpart— United  States  Standards  for 
Grades  of  Christrruis  Trees 

General 

§51.3085    General 

The  standards  contained  in  this 
subpart  are  applicable  to  sheared  or 
unsheared  trees  of  the  coniferous 
species  which  are  normally  marketed  as 
Christmas  trees.  The  majonty  of  the 
Christmas  trees  marketed  are  of  the 
following  species:  Douglas  Fir 
(Pseudotsuga  Menziesii):  Balsam  Fir 
(Abies  Balsamea):  Red  Fir  (Abies 
Magnifica);  White  Fir  (Abies  Concolor): 
Fraser  Fir  (Abies  Frasen);  Grand  Fir 
(Abies  Grandis):  Noble  Fir  (Abies 
Procera);  White  Spruce  (Picea  Glauca): 
Blue  Spruce  (Picea  Pungens):  Eastern 
Red  Cedar  (Junperus  Virginiana).  Red 
Pine  (Pinus  Resionsaj.  White  Pine  (Pinus 
Strobus):  Virginia  Pine  (Pinus 
Virginiana);  Scotch  Pine  (Pinus 
Sylvestris). 

Grades 

§51.3086    U.S.  Premium. 

"U.S.  Premium"  consists  of  trees 
which  meet  the  following  requirements. 

(a)  Charactenstics  typi^sl  of  the 
species: 

(b)  Butt  trimmed,  except  fo;  trees 
graded  "on  the  stump": 

(c)  Normal  tuper. 

(d)  Fresh. 

(e)  Clean: 

(f)  Healthy: 

(g)  Well  shaped: 

(h)  Not  less  than  heavy  density: 
(i)  Handle  length,  unless  otherwise 
specified,  shall  be  not  less  than  6  inches, 
or  more  than  I'-i  inches  for  each  foot  of 
tree  height.  For  trees  graded  "on  the 
stump",  handle  length  will  not  be  a 
requirement  of  the  grade; 


lOOlB 
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Ijl  Three  complete  faces  with  not  more 
than  1  minor  defect   Remainmji  Imcm  may 
not  have  mure  than  1  mioor  defect. 
|k)  Kor  size  see  J  51  3090, 
(1)  For  tolerances  st-e  i  51  309\ 

}S1.30«7     U.S.  No.  1. 

US  No   1' consists  of  tree*  which 
meet  the  followinj^  rnquirenKMit* 

(a)  Characterislici  typical  of  the 
species. 

ib)  Butt  trimmed,  except  for  tre«e 
(jraded    on  the  stump". 
|c)  Normal  taper- 
Id)  Kresh, 
(e)  Fairly  clean, 
(fl  Healthy: 

(a)  Well  ahiiped. 

(n)  Not  less  than  medium  denwty. 

(i)  Handle  length,  unless  otherwise 
specified,  shall  b«  not  less  than  6  inches. 
or  more  than  m  inches  for  each  foot  of 
tree  length  For  tree*  graded  "on  the 
stump",  handle  length  will  not  be  a 
requirement  of  the  grade 

(l)  Three  complete  faces  with  not  more 
than  2  minor  defects  Remaining  face 
may  not  have  more  Ihaii  1  noticeabie 
defect. 

|k|  Furstzasee  |51.30»U: 

(1)  For  toierancet  see  |  51  30in 

SS19SM   aa.No.1. 

IJ  S  No  2"  consislj  of  trees  which 
meet  the  following  requirements: 

|al  Characterntirs  typical  of  the 
species: 

(b)  Butt  tninmed.  except  for  tr^es 
tjradrd  "oo  the  stump"; 

Ic)  Normal  taper 

(d)  Freah; 

|e)  Fairty  dean. 

If)  Heathly: 

Ig)  WHI  shaped. 

(h|  Not  leas  than  light  density 

(!]  Handle  length,  unless  otherwise 
specified,  shall  be  not  less  than  6  mchea 
or  mure  than  1  ^  inches  for  each  foot  of 
Iree  U-nKth   For  trees  graded  "on  the 
stump,"  handle  length  will  not  1>€  a 
requiremunt  of  the  grad«. 

[\]  Two  complete  adiacerrt  faces  with 
not  mora  than  3  minor  defects 
Kcmdining  faces  may  not  hnve  mor« 
than  2  notice^ihle  defects, 

Ik)  For  »\Tf  sae  f  51  .XWO: 

(l|  For  toltTiinces  see  |  51  3CSn 

Culls 

}5130C9     Culls 

C'lills    1  (insist  of  individual  trees 
vshich  f.til  lo  nifft  the  requireraenls  of 
the  U  S  No   2  grade   (See  |  51  .111)5 
Table  II) 

Sim 

}S130«0    sua. 

{^]  Height  uf  trees  shtill  be  ststed  u\ 
fool  mi  rements  and  unie«s  otherwise 


s  pacified,  the  folio  wiog  color  codes  will 
be  used  to  designate  the  reap«cttve 


sires: 


(b)  In  determining  which  designations 
appJy.  the  measurement  for  the  height  is 
the  distance  from  the  base  of  the  handle 
to  the  top  of  the  mam  leador.  excluding 
that  portico  at  the  leader  that  extends 
more  than  4  Lncbes  above  the  apex  of 
the  cone  of  the  Uper  applicable  to  the 
tree 

((  )  In  an>  stxe  range,  a  minimum  of  ^ 
of  the  trees  in  a  lot  shall  be  in  the  top 
half  of  that  size  range. 

Tolerancsa 

}  51.3091     Totarancaa. 

in  order  to  allow  for  variations 
incident  to  proper  sizing,  grading  and 
handling  in  each  of  the  foregoing  grades 

the  following  tolerances,  by  count,  shall 
apply  when  a  lot  of  Chnstmas  trees  is 
required  to  meat  a  specific  grade. 

(a)  For  total  defects.  tO  percent  fur 
Christmas  trees  in  any  lot  which  fail  to 
meet  the  rsqairemenls  for  the  grade- 
IVovxled  that  included  in  this  amount 
not  more  than  the  following  percentage 
shall  be  allowed  for  defects  listed: 

(1)  O^  size  Five  percent  for  trees 
which  fail  to  meet  the  height  specified 

(2)  O^-hDgth  handle  Ten  percent  for 
trees  which  fail  to  meel  the  requirement 
for  hanifle  length,  bat  which  meet  all 
other  requirements  for  the  specified 
grade 

(3)  De-facts  Ten  percent  for  trees 
v%hir.h  fail  to  mefrt  the  remaining 
ri-quirfments  of  the  grade 

|!i)  |RestT\cd| 

DefiniTions 

J  51.3092     Fraah. 

"Fr»-sh     mt'ans  the  needles  are  green. 
pliable,  and  firmly  attached,  with  not 
more  than  slight  .shedding 

$513093     CKsan. 

"Clean"  means  the  tree  is  reasonably 
free  from  foreign  mtitf-rial. 

5  513094     Healthy. 

Healthy"  means  the  needles  have  a 
fresh,  natural  appcHr.tnce  chdractcristic 
of  the  species 


|f1.30M 

"Wall  shaped  '  means  that  the  tree  is 
not  flat  on  one  side  aad  the  branches  of 
the  tree,  whether  afaeared  or  unaheared. 
are  td  saffictest  iimaber  and  length  to 
form  a  drcalor  outhae  tapering  from  the 
lowest  whori  of  braochea  to  tlM  top. 


SS1JM6 

'Butt  triofned"  aeana  that  all  barren 
brandKS  ahall  have  been  removed,  and 
the  tnuk  hae  been  smoothly  cut  at 
approximately  ngbt  angles  to  the  trunk. 

9  51.3097    Denatty. 

"Density"  means  the  amount  of 
foliage  on  (he  tree.  Factors  contributing 
to  degree  of  density  ore:  The  number 
and  size  of  branches  within  the  whorl 
distance  between  the  whorls,  number 
and  arrangements  of  the  branchlets  on 
each  branch,  the  extent  of  intemodal 
branching,  needle  orrangeEient.  and 
needle  length.  Species  differ  m  their 
habit  of  growth  and  some  species  do  no' 
have  intemodal  branches.  Density  is 
judged  on  the  basis  of  species 
characteristics. 

(a)  "Heavy  density"  means  the  wborib 
or  branches  are  relatively  close  together. 
the  spaces  between  are  filled  with 
needles  and  twigs  so  that  the  following 
species  have  said  percentage  of  foliage 
BO  the  main  stem  is  not  visible  and  the 
needle  content  and  length  are  adequate 
to  cover  the  branches: 


Nwna 

Patcantage  o(  mmn  ttam 
ctmmmd  (parcwnt) 

«al»^«n  Fir 

90to  100 
SO  to  100 

'>-imf*i  ^* 

90  to  100 

Praaar  Fw 

R»k3  F»        ..              „        

70  to  100 
TO  to  100 

MM.  F* 

r.(>nll  ^w     ,     

7t  to  too 
BO  to  100 

NotMft    

Rati  r^na       

60  to  10O 

70  to  100 

Scotch  P»na     .     .   .„   ... 
Vifgmw  Pit*      

90  to  100 
90  to  100 
90  to  100 

Spnjo*  itm. 

SO  to  100 

(b)  "Medium  density"  means  the 
whorls  or  branches  are  reasonably  close 
together,  the  spaces  between  are  filled 
with  twigg  and  needles  so  that  the 
fi>llowing  spt'cies  have  said  percentage 
of  foliage  so  the  main  stem  is  not  visible 
and  the  needle  content  and  length  are 
adequate  to  cover  the  branches: 


Nvn* 

Pwcantage  o*  man  item 
covarad  (porcant) 

,^alMHl  F»                     

Frauar  P.r 

Ped  F»    

70  to  90 
60  to80 
70to90 
50to  70 
50  to  70 
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Name 

Percentage  of  mam  stem 
covered  (percerrt) 

White  Fif 

50  to  70 

Grand  Fir „ 

Nobte  F» 

60  to  80 
50  to  60 

Rad  Pine  .- 

60  to  70 

Scotcfi  Pme 

70  to  90 

Vrgma  Pine 

70  to  90 

White  Pme 

70  to  90 

Spruce  (aH) 

60  to  BO 

(c)  "Light  density"  means  the  whorls 
or  branches  are  reasonably  spaced,  the 
spaces  between  are  only  partially  filled 
so  that  the  following  species  have  said 
percentage  of  foliage  so  the  main  stem  is 
not  visible  and  the  needle  content  and 
length  are  adequate  to  cover  the 
branches: 


Name 

Percentage  ot  mam  stem 
covered  (oercent) 

Red  Cedar „ 

Balsam  Fir...„ 

rVyKjtflS  F(r 

50  to  70 
40to60 
50  10  70 

Fraser  Fir _ 

RedF» _ 

WhrteFr _ 

Grand  F»  

40to50 
40to50 
40to50 
40  to60 

NotJte  F»  

40  toSO 

Red  Pine 

40  to60 

Scotch  Pme 

60  to  70 

Virgmta  Pine 
White  Pme... 
Spruce  (all).. 


Percentage  of  mam  stem 
covered  (percent) 


tree  and  the  lowest  complete  whorl  of 
foliated  branches. 


50  to  70 
50  to  70 

40  to60 


§51.3105    Claaamcation  Of  defecta. 


$51.3098    Normal  toper. 

"Normal  taper"  means  the 
relationship  of  the  width  of  the  tree  at 
its  lowest  branches  to  the  height  of  the 
tree,  less  the  handle,  judged  from  its 
best  side.  All  trees  shall  form  a  cone,  the 
base  of  which  is  from  40  to  100  percent 
of  its  height. 

§51.3099    Complete  face. 

"Complete  face"  means  the  visible 
area  of  a  tree  as  viewed  from  a  distance 
of  8  to  10  feet  from  the  tree.  A  tree  shall 
be  considered  as  having  four  complete 
faces,  each  consisting  of  one-quarter  of 
the  surface  area  of  the  tree. 

§51.3100    Fairly  dean. 

"Fairly  clean"  means  that  the  tree  is 
moderately  free  from  foreign  material. 

§51.3101    Handle. 

"Handle"  means  that  the  portion  of 
the  trunk  between  the  butt  or  base  of  the 


TABI£| 


§51.3102 

"Height"  means  the  distance  from,  the 
base  of  the  handle  to  the  top  of  the  main 
leader,  excluding  that  portion  of  the 
leader  that  extends  more  than  4  inches 
above  the  apex  of  the  cone  of  the  taper 
applicable  to  the  tree. 

§51.3103    Minor  defects. 

"Minor  defects"  are  slight 
imperfections  in  the  development  of  the 
tree  or  defects  resulting  from  handling, 
which  materially  affect  the  appearance 
of  the  tree.  While  many  minor  defects 
may  be  visible  from  more  than  1  face  a 
given  defect  shall  be  scored  only  once 
(See  5  51.3105  Table  I). 

§51.3104    NoticeaMt  defects. 

"Noticeable  defects"  are 
imperfections  in  the  development  of  the 
tree  or  defects  resulting  from  handling 
which  seriously  affect  the  appearance  of 
the  tree.  While  many  noticeable  defects 
may  be  visible  from  more  than  1  face  a 
given  defect  shall  be  scored  only  once 
(See  5  51.3105  Table  I). 


Factor 


1  Density 

2  Curvature  of  ntarn  stem.. 


3  Insect  or  disease  damage 

4  Broken  txanches 


5  Physical  damage 

6  Foreign  material  and/or  vmes.. 


7  Multiple  leader  stems  

8  Extra  loog  branches 

9  Atmormal  curling  of  needles.. 

10  Weak  lower  brancl>es 


1 1  Handle  not  proportionate  to  height 

12  Incomplete  whorl  of  brancfies 


Mmor  defects 


Noticeabte  delects 


13  Holes  or  gaps  in  tree  . 


14  Gooseneck 

15.  Loss  of  needles 


Shglit  uneven  dertsity „ 

Slight  veible  crook  m  the  mam  stem  (4  Inches  or  less  from  vertical).. 

a. 

Slight  insect  or  disease  damage _ 

1  txoken  ¥»hor1  tiranch  close  to  main  stem _„ .™...™ 


Slight  physical  damage 

Slight  amount  of  foreign  material  or  vmes . 


Multiple  leaders 

Brarx:h  over  10  inches  kmger  than  other  t)ranches  on  conesponding  iwhorl 

Sbghtty  abnormal  curling  of  needles 

Free  from . „ „ _ „....„ 

Free  from _.„_„..___ 

Less  tfian  S*  of  txancfies  are  missing  m  a  given  wlxxl ..____. 

Free  from „_„„ _.„...__ _ „„_.„_ 


Free  from 

Slight  toss  of  needles 


Moderalety  uneven  densiTy 

Mam  stem  ytsbty  curved  more  than  *  tv» 

less  than  6  mches  from  vertical 
Moderate  mseci  or  dsease  damage 
Broken  leader  or  more  than  i  broke'  «»*».jr 

branch  near  mamstem 
Moderate  physical  damage 
Moderate   amount   o<   toreigr   matfia    c 

vmes 
Crows  r>esi 
N/A. 

Moderately   abrxymai   cirtng   o*    ntiedv-* 
Weak  tower  branches  affecting  up  ic  '■.  * 

brancfies  or  txjtlom  whon 
Handte  not  proportionaie  to  heigni  o'  f* 
V4  txjt  less  than  4  o*  branches  a-e  'nns 

mg  m  8  gwen  wtyyl 
Hole  m  the  tree  or  tree  or  space  consiOef 

abty  out  of  proportion  witti  the  ontor^ 

brarK:h  characteristics  o<  the  t>aianc»  o" 

the  tree 
Free  from 
Moderate  toss  of  needles 


Table 


Factor 


Culls 


1  Density        

2  Curvature  of 
mainslem 

3  Insect  or  disease 
damage. 


Severely  uneven  density 
Mam  stem  curved  rrxjre  than 

6  inches 
Severe    msect    u>    disease 
damage  or  abr>ormal  curl- 
ing of  needtes 


Table  II— Continued 


Factor 


Cults 


4  Broken  branches 


5  Pfiysical  damage.. 

6  Foreign  material 
and/ or  vines 

7  Multiple  stems 


Main  stem  broken  bek3w  top 
wtxxf  or  more  tTian  ttwee 
tyarx^Ties  broken  near 
trunk. 

Severe  physical  damage 

Heavy  amounts  of  toreign 
material  or  vmes 

Multipie  mam  stems  (not 
leaders). 


Table  II — Continued 


Factor 


Cults 


8  Eiftra  kmg 
txancties 

9  AtXKirmal  curling 
of  needles 

10  Weak  lower 
branches 


N/A. 

Severely  abrtormal  rurtmf;  o' 

Weak  k}wer  branches  a«eci 
mg  rrwre  tt»n  *.  o* 
branches  on  bottorr  w»^ort 


lotia 


rmdar^  l*ftolw  /  Vol.  54.  ^^o■  45  /  Tliwday.  Mwch  9.  1969  /  Propcwed  Rntes 


Fedosal  Ragbtar  /  Vol  54.  No.  45  /  Thursday.  March  9.  1989  /  Proposed  Rules 


111019 


Table  »—Co*«inu0d 


Factor 


11 


Cdh 


M/A. 


t2  >iiiun*«4  •no'i     Mora  ff^w    S   at  umchm 


13   Hot**  or  9«M  I 


14 
15 


STmM    or    •    ctKidwJ    i^ap    or 
brancnaa  no*c*atM  on   ? 


S«Mar«  Kwa  at 


Metric  CoavanioQ  TuMa 
IS1.3106    Metric  o«nv«nlon 


Fmi 

C«nam» 

FmI 

1 

t 

9 
4 
« 

•144 

III  W 
132  40 

• 
7 

t 
• 

1»M 
»«3a4 

2/432 

304  80 

n«lwi   MrtnhS.  lOM 

|.  Patnck  B<i>l<). 

Admnuitralor 

ire  l>x:   8»  S.SJ<)Klle<i 

V  rt  rtH   H  45 

<im| 

MXMQ  COOa  MI*-0>-« 

Paciiars  and  Stoofcyard* 

AdmlnMnrtton 

SUtMn«nl  of  0«Mry  reflcy;  AntMottc 
and  Sulfa  RmMu««,  In  StaugMar 
Animato 

AOBMCV:  Packcrii  and  Stockyard* 
Adminwtrnhon.  irSDA 
ACnoM:  Wititdj-HMf  mHicc  of  iot«at  (u 
institute  proposet.1  mieaakinn. 


:  Th«a  doc»ii»ent  ivtthdmwt  ■ 
Notir*  of  Intent  to  lnt(it\ite  fVopoar-d 
RulemdWuiK  [MihlmhtHl  May  24.  l^JrtH  |W 
Y\(  \^71]   whu  h  prnpoHfd  a  "Ull  tiack' 
mpchHnism  intended  to  ahift  economic 
rtmponathilitv  Un  vtointivr  dnijj  r^indur^ 
from  the  mcil  priikcr  to  the  person 
cdusinK  the  VKjJafion   Withdrawal  of 
thia  propoaal  do«a  not  all«M-  tK*"  U  S 
[Apartment  of  Agru  ulture  »  (  ommitmeni 
to  ansunnx  a  residue  free  mc.it  supply 
DATt  Kffe<Hve  Marf:h  9.  l^BH 
KM  nmmmn  awoaauTioa  (XMrrAcr. 
H«rt)ld  W   Daria.  Dtnfctor.  Uveatork 
Martieling  Diviaion.  Room  MOfrSoulh 
Building  US.  Department  of 
AKncuitur*.  Waahington.  DC  2U250  (202) 
447-rtB61 


kHOtC  Because 
of  contimiinf  concema  about  the 
number  of  violative  sulfa  and  antibiotic 
drug  residues  in  carcasses  of  young 
calves,  cull  dairy  cows  and  swine,  a 
proposed  "biLl  back"  mechanism  was 
published  in  the  Fadenl  Ragkater  oa 
May  24.  1968  (53  FR  18572)  In  addition 
to  seeking  public  conunaola.  the 
pmpoaal  sought  alternative  so^estions 
which  would  accompliah  the  objectives 
of  deterring  violatiTB  residuas  and 
shifting  economic  responsibility  when 
violations  (x;cur  Pursuant  to  Industry 
requests,  the  penod  for  filing  comments 
was  extended  to  Septemtjer  23.  1988  (53 
re  27174). 

A  total  uf  285  comments  were 
received  wUh  249  or  87  percent  of  the*« 
oppoted  to  the  "bill  b«tk"  concept. 
Thirty  four  or  tnweive  percent  of  th« 
comments  favored  tlte  proposal  and  two 
did  not  express  a  position.  Six  of  the 
thirty  four  commenla  faYonng  the  "bill- 
back  '  proposal  expressed  reservations. 
such  as  whether  there  is  sufficjeat 
animal  identification  to  permit  positive 
traceback  and  whether  the  actual 
violator  ooukl  ahvays  be  delercauied. 
C4>nunents  were  filed  by  90  hvestock 
pnjducers  and  producer  trade 
dSHociations   IW  livestiKk  marketing 
husmcHses  and  raarkelmg  trade 
associations  and  24  meat  packers  and 
packer  trade  associations  with  the 
rtmiaining  16  filed  by  a  variety  of 
interests,  including  Ci<ivemment 
agencies  and  agn  businesses. 
Almost  all  of  the  comments 
n>tx)gmied  the  need  to  asenre  a  meat 
Buf>t>ty  fr«e  of  »4ie«el  r»^diiea  and 
expressed  support  for  the  proposition 
that  the  person  causing  the  illegal 
residue  should  be  held  economically 
r*>*pon**bie  However,  most  of  thoee 
commenting  were  strongly  opposed  to 
the  "liiTI  back"  proposal  because  they  do 
nol  believe  it  will  accomplish  lhe.se 
ubfectives  and  tbey  fm>l  il  is  unfair  and/ 
or  aniworkable 

Valid  questions  were  raised  by  the 
comments  alH>ut  the  ability  to 
accurately  identify  the  source  of  illegal 
residues   While  the  comments  generally 
acknowledged  that  livestock  producers 
cause  some  of  the  illegal  residues, 
persuasive  arguments  were  made  that 
livesttMik  producers  are  nol  the  sole 
cause  of  residue  violations   Further, 
then?  was  strong  disagreement  as  to  the 
number  of  resulue  violation*  caused  by 
livestock  producers  and  the  source  of 
the  remauung  violations 

Meat  packers  and  the  packer  trade 
associations  generally  supported  the 
bill-back"  concept  pointing  out  that 
parJiers  have  absorbed  the  loss  tor  most 
carrnssfn  caadeBooed  because  of 
violative  residaee.  On  the  other  hand. 


most  of  t)»e  comments  filed  by  marketing 
businessea  and  a  aational  trade 
association  representing  many  of  these 
businesses  argued  that  the  "bill-back" 
proposal  woi^  ovij  shift  the  ecoaooiic 
responsibility  for  illegal  drug  residues 
from  the  packer  to  the  marketing  sector. 
Since  livestock  producers  are  not 
subject  to  the  Packers  and  Stockyards 
Act  the  nuLrkets  contend  their  only 
rvcxMirse  would  be  (he  same  as  the 
packers'  which  is  to  file  suit  against  the 
producer.  This  is  not  ecooomically 
feasible  m  atoat  instances  because  of 
the  relaUvely  snaD  dollar  amounts  at 
issue  in  individual  cases. 

Other  ksaues  raised  by  the  UJiimienU 
included  the  lack  of  adequate  hnimal 
KientificatK>n  to  permit  positive  trace 
back  in  all  hwtancea.  concern  that  the 
drug  residue  tests  being  used  are  not  100 
percent  accurate  and  the  de(  lining 
number  of  residue  violafions  has 
reduced  the  need  lor  a  program  as 
drastic  as  the  "btU-back  '  proposal.  The 
residue  violatton  rate  m  swme  dropped 
dramatically  during  1988  as  a  result  of 
industry  efforts  and  other  programs 
administered  within  the  Department  of 
Agriculture  T>ie  rewidue  violation  rate  m 
the  other  problem  classes  (young  calves 
and  cull  dairy  cows)  has  also  been 
substantially  reduced  over  the  last  3 
years 

Uncier  these  circumstances,  a 
proposed  rule  permitting  a  '^ill-back" 
wrih  the  nght  to  offset  from  future 
purchases  carwiot  be  justified  at  this 
time  without  positive  identification  of 
the  actual  source  of  the  residue 
contamination  Accordingly,  the  Notice 
of  Intent  to  Institute  Proposed 
Rulemaking  is  being  withdrawn. 

Witkdrawal  of  the  proposal  will  nol 
preclude  any  person  suffering  financial 
harm  brcimee  of  an  illegel  residue  from 
pursuing  any  rights  they  may  have  to 
obtain  restitatiun.  lociuding  seeking 
vuluntary  payment  from  the  seller  An 
arbitrary  offset  from  a  future  purchase, 
however  would  not  be  permitted  and 
could  be  considered  an  unfair  practice 
under  the  provisions  of  the  F'ackers  and 
Stockyards  Act  It  should  be  noted  thai 
the  Packers  and  Stockyards 
Administration  recognizes  a  packer  is 
entitled  to  know  the  identity  of  a 
consignor  when  a  carcass  is  condemneii 
as  a  result  of  an  illegal  residue.  Such 
disclosure  is  sublet  to  the  packer 
furnishing  official  verification  that  the 
animal  was  condemned  because  of  an 
illegal  residue. 

All  sef^ment*  of  the  industry  have 
recogniued  the  need  for  a  residue  free 
meat  supply  and  expressed  a 
willingness  and  desire  to  work  with 
each  other  and  the  Department  to  solve 


this  problem.  Withdrawal  of  this 
proposal  will  aHord  the  industry  an 
opportunity  to  pursue  a  solution  which 
may  avoid  the  need  for  further 
nileniaking.  However,  the  Department  of 
Agriculture  remains  committed  to 
assuring  a  residue  free  meat  supply  and 
will  consider  further  rulemaking  if 
necessary. 

Done  at  Wasfaingtoa  DC  this  eth  day  of 
March  1960. 
B.H.  (BiD)  hxies. 

AdminiBtrator,  Packers  and  Stockyards 
A  dm tniBtration. 

(FR  Doc.  ae-6492  Filed  3-8-».  8:45  am) 
aajjNO  cooc  S4io-«i>-a 

DEPARTMENT  OF  THE  TREASURY 

CustoMM  Sanrioa 

19  CFR  Parts  24, 132. 141, 142,  and  143 

Proposad  Custom*  RagtilaHom 
Ainandinants  CofKamlno  Statamant 
Procassing  ar>d  Automatad 
Ctaaiinghotiaa 

AOENCV:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
provide  users  of  Customs  Automated 
Broker  Interface  (ABI)  with  the  option  of 
paying  their  entry/entry  summaries  and 
entry  summaries  by  the  statement 
processing  method.  Statement 
processing  allows  entry/entry 
summaries  and  entry  summaries  to  be 
grouped  and  payment  made  for  the 
group  with  a  single  payment.  The 
document  further  proposes  that  ABI 
filers  who  use  statement  processing 
must  pay  their  statements  through  the 
use  of  the  Automated  Clearinghouse 
electronic  payment  mechanism. 

Additionally,  this  document  proposes 
that  entries  of  quota  class  merchandise 
and  other  special  classes  of 
merchandise  designated  by  Customs 
Headquariers  can  be  paid  through 
statement  processing  if  the 
preponderance  of  the  ABI  filer's  non- 
special  class  entry  summaries  are  also 
processed  under  statement  processing. 
This  would  mean  that  estimated  duties 
would  no  longer  be  required  to  be 
attached  to  entry  summary 
documentation  for  such  entries,  but 
could  be  electronically  sent  within  10 
days  from  the  date  of  entry. 
DATE:  Comments  must  be  received  on  or 
before  May  8.  1988. 

ADDRESS:  Written  comments  [preferably 
in  triphcate]  may  be  addressed  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch.  Room  2119.  U.S. 


Customs  Service,  1301  Constitution 
Avenue  NW.,  Washington.  DC  20229. 
Comments  concerning  the  accuracy  of 
the  burden  estimate  and  suggestions  for 
reducing  the  biutlen  should  be  directed 
to  U.S.  Customs  Service,  1301 
Constitution  Aveinie.  NW,  Reports 
Management  Office,  Washington.  DC 
20229  or  the  Office  of  Management  and 
Budget  Paperwork  Reduction  Project 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATIOM  CONTACT 

James  Childress.  Commercial  Systems 
Division  (202-343-0778). 
SUPPLEMENTARY  INFORMATION: 

Background 

Historically,  Customs  has  generally 
required  that  estimated  duties  be 
attached  to  the  submission  of  entry 
documentation  or  entry  summary 
documentatioiL  This  payment  was 
usually  made  by  an  individual  check 
covering  the  entry  or  the  entry  summary. 
Through  Customs  Automated 
Commercial  System  (ACS),  specifically 
its  Automated  Broker  Interface  (ABI). 
Customs  has  developed  a  method 
known  as  statement  processing  which 
now  allows  one  payment  to  cover 
multiple  entry  summaries.  Further, 
Customs  has  developed  an  enhancement 
to  statement  processing  which  no  longer 
requires  that  the  estimated  duties  be 
attached  to  the  submission  of  entry 
summary  documentation.  The 
enhancement  is  known  as  the 
Automated  Qearinghouse  (ACH):  ACH 
is  an  electronic  payment  mechnism.  A 
filer  who  is  on  Customs  ABI  now  may 
transmit  his  entry  data  to  Customs 
through  the  ABI.  may  elect  to  use 
statement  processing,  and  may  utilize 
ACH  to  effect  payment.  The  entry 
summary  documentation  must  be 
submitted  within  10  woiking  days  after 
entry  of  the  merchandise.  Payment 
through  ACH  for  the  entry  summaries 
must  be  made  on  the  same  day  the 
documentation  is  submitted. 

This  document  proposes  that 
amendments  be  made  to  the  Customs 
Regulations  providing  for  the  voluntary 
use  by  ABI  participants  of  statement 
processing.  It  also  piroposes  the 
requirement  that  payment  of  all  ABI 
statements  be  made  through  the  use  of 
the  ACH  electronic  payment 
mechanism. 

Additionally,  this  document  proposes 
that  the  Customs  Regulations  be 
amended  concerning  the  payment  of 
estimated  duties  regarding  special 
classes  of  merchandise,  consisting  of 
quota-class  merchandise  and  odier 
classes  designated  by  Customs 
Headquarters.  It  is  proposed  that 
payment  of  estimated  duties  regarding 


these  entry/entry  summaries  be  allowed 
through  ABI  statement  processing  if  the 
preponderance  of  the  ABI  participant  s 
non-special  class  entry  summaries  are 
also  processed  under  statement 
processing.  As  with  all  entry/entry 
summaries  and  entry  summanes  that  are 
statement  processed,  these  entry/entry 
summaries  must  appear  on  an  ABI 
statement  no  later  than  10  working  days 
from  date  of  entry  and  must  be  paid 
using  ACH. 

Automated  Commercial  System 

The  Automated  Commercial  System 
(ACS)  was  develop)ed  to  enable 
Customs  to  process  the  rapidly 
increasing  volume  of  commercial 
importations  in  an  efficient  and 
expeditious  manner.  As  part  of  this 
effort  Customs  has  developed 
automated  computer  interfaces  with 
various  elements  of  the  importing 
community.  One  of  these  is  the 
Automated  Broker  Interface  (ABI). 

Automated  Brokw  Interface 

ABI  is  a  voluntary  system  which 
pemits  qualified  trade  ptuticipants  to 
interface  directly  with  the  Customs 
computer  and  transmit  entry  release  and 
entry  summary  data  for  merchandise 
being  imported.  The  ABI  system  speeds 
entry  processing  and  provides  two-way 
communication  between  the  user  and 
Customs.  In  this  manner,  participants 
are  able  to  ensure  the  accuracy  and 
completeness  of  data  by  accessing 
Customs  automated  reference  files. 

The  ABI  was  designed  in  cooperation 
with  the  trade,  making  use  of  standard 
technology  available  to  both  large  and 
small  businesses.  Users  are  responsible 
for  developing  computer  programs 
necessary  to  support  the  functional 
aspects  of  the  system  according  to  the 
specifications  contained  in  the  ABI 
Broker  Requirements  Document 
(Customs  Publication  No.  540).  ABI 
requires  that  private  sector  systems 
have  complete  edit  and  verification 
programs  which  are  utilized  during  entry 
preparation  to  ensure  data  accuracy  and 
completeness.  Costs  for  communications 
hardware,  adapters,  and  supporting 
software  are  absorbed  by  the  ABI 
participants.  Customs  provides  access  to 
toll-free  lines  for  actual  data 
transmissions. 

Those  entities  which  do  not  interface 
directly  with  Customs  are  able  to  submit 
entries  throu^  a  service  bureau  or  port 
authority  which  will  communicate  with 
Customs  in  the  same  way  as  other  ABI 
users.  One-time  and  occasional 
importers  may  elect  to  continue  to  file 
entries  directly  with  Customs. 
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The  general  requirements  for  ABI 
participation  are  as  follows 

•  Demonstration  of  acceptable  entry 
summary  preparation  capatiilities  in 
both  a  manual  and  an  automated 
environment 

•  The  assembly  and  communication 
of  entry  data  in  conformity  with  the  ABI 
Hroker  Requirements  Document. 

•  Successful  completion  of  a  period  of 
intensive  testinx  on  the  Customs  system. 

•  The  continued  meeting  or  exceeding 
of  Customs  established  error  and  reject 
standartis 

Participants  who  become  operatinnal 
in  the  ABI  may  elect  to  pmcess  entry 
summaries  iililiziiiji  ABI  statement 
processing 

ABI  Slaiamenl  Processing 

Ei«'fore  ABI.  pursuant  to  }  141  101. 
Customs  Regulations  (19  CVR  141  101). 
estimated  duties  were  required, 
generally,  upon  submission  of  the  entry 
documentation  or  the  entry  summary 
documentation,  when  the  entry 
summary  served  as  both  the  entry  and 
entry  summary  This  payment  was 
usually  made  by  a  check  covering  the 
individual  entry  or  the  entry  summary 
ABI  statement  processing  is  an  option 
available  to  ABI  participants.  Through 
statement  processing,  the  ABI  filer 
elects  to  group  entry  summaries  on  a 
daily  basis  and  pay  the  duties,  taxes 
and  fees  on  those  entry  summaries  with 
a  single  payment.  An  ABI  filer  using 
statement  processing  must  submit  on  the 
s<  heduled  statement  date  the  estimated 
duties,  taxes,  and  fees  along  with  the 
rt-laleii  entry  summary  do(  umenlation 

Currently    the  payment  of  ABI 
statements  may  be  accomplished 
through  the  use  of  check  payment  to  the 
(.tatement  processing  lo(  ation  Customs 
is  now  prop<jsing  th.it  the  n.-quired 
method  of  payment  for  all  .ABI 
statements  be  through  the  use  of  ACM. 
an  cUm  tronii  payment  mechanism 

Mechanics  of  Slatament  Procaasinx 

The  mechanic  s  of  statement 
I  ro<  essing  are  as  follows  When  entry 
nummary  data  is  transmitted  thniuyh 
ABI.  the  filer,  who  has  been 
I'n-approved  for  statement  prtx  essing. 
I  ulicates  whether  he  desires  to  pay  a 
I  artii  ular  entry  summary  by  an 
individual  payment  or  by  using 
'  'atement  proc  essing   If  statement 
I  rocessing  is  selected,  the  filer  mdu  ali'S 
(f  It  IS  to  \te,  an  importer  or  broker 
(tatement  ami  provides  a  valid 
(■cheduled  stHfi'ment  d.ite.  not  a 
Saturday.  Siiniliiy    or  holiday   ABI  will 
I  at  warn  the  filer  if  the  schr-duled 
'  tatement  dale  given  may  result  in  late 
I  ayment  The  AM  filer  is  rt'S^Hjnsible  for 
I  tisuring  that  all  entry/entry  summaries 


and  entry  summaries  are  scheduled  for 
payment  within  10  working  days  after 
the  date  of  entry. 

During  the  evening  prior  to  the 
scheduled  statement  date,  the  ACS 
system  extracts  the  affected  entries  and 
generates  a  preliminary  statement  which 
is  available  to  the  ABI  participant  the 
morning  of  the  scheduled  statement 
date.  The  preliminary  statements  are  to 
be  printed  by  the  ABI  filer,  who 
assembles  entry  summary  packages  by 
grouping  the  required  entry  summaries 
as  listed  on  the  statement  and 
submitting  them  to  Customs  for 
acceptance 

If  a  filer  must  remove  an  entry 
summary  appearing  on  a  preliminary 
statement,  he  may  request  that  it  be 
deleted  from  the  statement  by  lining  the 
entry  number  out  on  the  statement  copy, 
adjusting  totals  and  the  payment 
amount  accordingly.  The  actual 
deletions  from  the  ABI  statement  are 
performed  by  Customs  through  ACS;  the 
ABI  filer  cannot  perform  the  deletions. 
The  filer  may  then  pay  the  deleted 
cntry(s)  by  individual  check,  or  schedule 
them  for  another  statement  by 
retransmitting  the  entry  summary  data 
through  ABI  with  a  future  scheduled 
statement  date. 

During  the  ACS  "end-of  day" 
processing,  a  final  statement  is 
generated  for  each  preliminary 
statement  where  payment  has  been 
accepted.  The  filer  pnnts  the  final 
statement  which  is  a  permanent  record 
of  the  entry  summaries  and  the  related 
duty  tax.  and  fee  amounts  ac  tually  paid. 
The  final  statement  will  also  provide  the 
filer  a  listing  of  any  entries  which  may 
have  been  deleted  from  the  preliminary 
statement  at  the  request  of  the  filer 

Aulomalad  Claaringbouaa  (ACH) 

The  ACH  process  is  a  payment 
method  for  use  by  operational  ABI  filers 
to  effect  payment  of  ABI  statements. 
The  ACH  is  similar  to  a  bank  lockbox 
arrangement.  Instead  of  the  payment 
being  made  by  check,  however,  the 
participant  will  electronically  provide 
Customs  authorization  to  notify  a 
specific  Treasury-designated  ACH 
processor  to  perform  an  electronic  debit 
to  Its  bank  account,  wherever  the 
ai.(  uunt  IS  currently  located  The 
payment  amount  will  subsequently  be 
credited  to  the  account  of  the  Treasury 

The  ACH  process  requires  that  the 
AHI  statement  filer  provide  to  Customs 
in  writing  the  bank  transit  routing 
number  and  the  bank  account  number 
from  which  the  ACH  payments  will  be 
elei  tronically  debited  by  the  Treasury- 
designated  ACH  processor  The 
information  can  be  obtained  frtjm  the 
b<jtlom  of  the  related  check  or  by 


inquinng  of  the  bank  where  the  account 
is  on  file.  Customs  will  prepare  a 
Masterfile  Maintenance  Form  which  will 
be  provided  to  the  Treasury-designated 
ACH  processor  containing  the  account 
information  with  a  unique  participant 
unit  number  assigned  by  Customs.  A 
copy  of  the  maintenance  form  will  be 
provided  to  the  ABI  filer  identifying  this 
unique  number.  All  future  ACH  payment 
authorizations  transmitted  by  the  ABI 
filer  must  identify  this  unique  number 
which  will  alert  the  Treasury -designated 
ACH  processor  as  to  the  bank  and 
account  to  which  to  issue  the  electronic 
debit  transaction.  If  more  than  one 
account  is  to  be  used,  the  ABI  filer  must 
notify  Customs  so  that  unique  numbers 
can  be  assigned  to  each  account  and  the 
Treasury -designated  ACH  processor 
will  have  the  information  in  their  files 
for  appropriate  action.  It  will  be  the 
responsibility  of  the  ABI  participant  to 
ensure  that  all  bank  account  information 
is  accurate  and  that  the  correct  unique 
participant  number  is  utilized  in  each 
ACH  payment  authorization  transaction. 

Effect  of  ACH  on  Statement  Processing 

The  following  overview  shows  the 
effect  on  statement  processing  resulting 
from  the  ACH  payment  process. 

The  preliminary  statement  will  be 
generated  in  the  current  manner  and 
available  to  the  ABI  filer  on  the  morning 
of  the  scheduled  statement  date.  This 
process  will  allow  the  ABI  filer  to 
identify  any  entry  deletions  which  are  to 
be  removed  from  the  statement.  These 
deletions  will  be  accomplished  by 
Customs  at  the  statement  processing 
location  before  payment  action  is 
accomplished. 

When  the  preliminary  statement  has 
been  venfied  by  both  Customs  and  the 
ABI  filer.  Customs  wil  freeze  the 
preliminary  statement  to  prevent 
subsequent  manipulation  from  occurring 
prior  to  the  receipt  of  the  ACH  payment 
The  ABI  filer  will  then  transmit  to 
Customs  through  the  ABI  the  ACH 
payment  authonzation  for  that 
statement. 

If  by  the  close  of  business  on  the 
preliminary  statement  date  the 
statement  has  not  been  frozen,  the  ACS 
system  will  automatically  freeze  the 
preliminary  statement.  If  the  preliminary 
statement  is  frozen  by  Customs  without 
having  performed  any  necessary 
deletions,  the  ABI  participant  should 
immediately  notify  the  statement 
processing  location  so  that  deletions 
will  be  performed. 

Currently.  ABI  participants  are 
utilizing  the  ACH  system  by  initiating 
payment  transactions  through  a 
Treasury-designated  ACH  processor  In 


the  near  future,  ABI  participants  will 
have  the  capability  of  remitting  payment 
transactions  directly  to  Customs  for 
subsequent  processing  through  the  ACH 
system.  When  this  capability  is 
available  to  the  ABI  filer,  the 
notification  of  acceptance  of  the  ACH 
payment  authorization  will  be 
transmitted  to  the  filer  through  the  ABI, 
Upon  acceptance  of  the  ACH  payment 
authorization  transaction  by  Customs, 
the  statement  will  be  identified  as  paid, 
and  Customs,  in  the  course  of  its  normal 
end-of-day  processing,  will  post  the 
appropriate  payment  amounts  (duties, 
taxes,  fees)  to  the  related  entries. 

Customs  will  electronically  debit, 
through  the  Treasury-designated  ACH 
processor,  the  payor's  account  on  the 
second  business  day  following  the 
accepted  payment  date  provided  in  the 
ABI  acceptance  notification  record.  The 
final  statement  will  be  available  to  the 
participant  the  morning  following 
acceptance  of  the  ACH  payment 
authorization  by  Customs. 

The  ABI  filer  will  also  receive  through 
ABI  a  notification  that  an  ACH  payment 
authorization  cannot  be  accepted.  The 
ABI  filer  will  be  given  an  error 
narrativefs)  identifying  the  error(8)  that 
were  in  the  original  authorization 
transmission,  if  the  participant  receives 
the  ABI  notification  that  the  original 
payment  authorization  record  contained 
errors,  no  payment  will  have  been 
applied  to  the  statement  and  the 
authorization  cannot  be  provided  to  the 
Treasury-designated  ACH  processor  for 
processing.  It  is  the  responsibility  of  the 
parbcipant  to  timely  retransmit  a 
corrected  authorization  record  or  risk 
the  potential  of  late  payment  claims  on 
each  statement  entry. 

Statement  Procetsing  and  ACH 
Transmission 

Entry  presentation  and  processing  will 
require  discipline  and  supervisory 
oversight  in  both  the  ABI  filers'  and 
Customs  offices  to  ensure  timely 
transmission  of  ACH  payments. 

All  preliminary  statement  entries  are 
to  be  presented  to  Customs  on  the  date 
of  the  preliminary  statement.  The  ABI 
filer  will  indicate  what,  if  any.  deletions 
are  to  be  performed.  Customs  will  not 
initiate  any  deletions  on  its  own. 
Customs  will  perform  the  deletions. 
After  any  deletions  are  processed. 
Customs  will  reconcile  the  statement 
and  provide  summary  information  to  the 
ABI  participant  Customs  will  then 
freeze  the  preliminary  statement  at  the 
reconciled  amount,  thereby  preventing 
further  manipulation  to  the  statement 
prior  to  ACH  payment.  When  there  are 
no  deletions  to  be  performed  to  the 
preliminary  statement.  Customs  will 


simply  freeze  the  prelinunary  statement, 
as  originally  presented.  It  will  be  the 
responsibility  of  the  ABI  filer  to  ensure 
that  the  ACH  transmission  via  ABI  is 
accomplished  by  close  of  business  tm 
the  scheduled  statement  date. 

As  previously  noted.  Customs  wriU 
electronically  debit  through  the 
Treasury-designated  processor,  the 
payor's  account  on  the  second  business 
day  following  the  accepted  payment 
date,  as  provided  in  the  ABI  acceptance 
notification  record. 

Statement  Proresaing  and  Spedal 
Classes  of  Mercfaamfise 

Special  classes  of  merchandise 
defined  in  S  142.13(c]  (1)  and  (2), 
Customs  Regulations  (19  CFR  142.13(c) 
(1)  and  (2)),  consist  of  quota-class 
merchandise  and  other  classes  of 
merchandise  designated  by  Customs 
Headquartrrs.  Entry/entry  summaries 
for  these  special  classes  of  merchandise 
currently  are  not  eligible  to  be  statement 
processed.  This  document  proposes  to 
give  an  ABI  filer  who  uses  statement 
processing  as  a  normal  course  of 
business  an  option  to  include  such 
entry/entry  summaries  on  a  statement. 
However,  if  the  filer  chooses  to  use 
statement  processing  for  those  entry/ 
entry  summaries,  they  must  remain  on 
the  statement  As  discussed  earlier  in 
this  document  ACH  will  be  the  required 
method  of  payment 

Effect  of  Statement  Processing  on  Quota 
Status  and  Priority 

"Quota  priority"  as  defined  in 
S  132.1(f),  Customs  Regulations  (19  CFR 
132.1(f)).  is  the  precedence  granted  to 
one  entry,  or  withdrawal  from 
warehouse,  for  consumption  of  quota- 
class  merchandise  over  other  entries  or 
withdrawals  of  merchandise  subject  to 
the  same  quota.  "Quota  status"  as 
defined  in  S  132.1(g).  Customs 
Regulations  (19  CFR  132.1(g}).  is  the 
standing  which  entitles  quota-class 
merchandise  to  admission  under  an 
absolute  quota,  or  to  a  reduced  rate  of 
duty  under  a  tariff-rate  quota,  or  to  any 
other  quota  benefit 

Under  the  current  system,  quota 
priority  and  status  are  determined  as  of 
the  time  of  presentation  to  Customs  of 
the  entry/entry  summary  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption.  The  time  of 
presentation  is  generally  the  time  of 
delivery  in  proper  form  of  an  entry 
summary  for  consumption,  which  8er\'es 
as  both  the  entry  and  the  entry 
summary,  with  estimated  duties 
attached,  or  a  withdrawal  for 
consumption,  with  estimated  duties 
attached. 


The  quota  status  of  a  commodity 
subject  to  a  tariff-rate  quota  cannot  be 
determined  in  advance  of  the  entry.  The 
quota  rates  of  duty  are  ordinarily 
assessed  on  such  commodities  entered 
from  the  beginning  of  the  quo'a  period 
until  such  time  in  the  period  as  it  is 
determined  that  imports  are  nearing  the 
quota  level.  District  Directors  of 
Customs  are  then  instructed  to  require 
the  deposits  of  estimated  duties  at  the 
over-quota  duty  rate  and  to  report  the 
time  of  official  presentation  of  each 
entry.  A  final  determination  of  the  date 
and  time  when  a  quota  is  filled  is  made, 
and  all  district  directors  are  advised 
accordingly. 

This  document  proposes  that  an  ABI 
filer  using  statement  processing  may 
include  quota-class  merchandise  on  a 
statement  Customs  is  also  proposing 
that  quota  status  and  quota  priority  can 
be  acquired  without  estimated  duties 
being  attached  to  the  entry/entry 
summary  documentation.  This  can  occur 
when  Customs  successfully  receives 
from  the  ABI  filer  via  ABI  a 
transmission  of  entry/entry  summary 
information  and  a  valid  scheduled 
statement  date  for  the  subsequent 
payment  of  duties,  taxes  and  fees.  It 
should  be  noted  that  the  proposed 
amendments  do  not  intend  to  change  the 
requirement  that  an  entry  summary  for 
consumption  must  be  presented  to 
Customs  for  quota-class  merchandise  to 
obtain  quota  status.  Merely  transmitting 
the  entry/entry  summary  information  to 
Customs  via  ABI  and  paying  by 
statement  processing  is  not  sufficient.  It 
also  should  be  noted  that  it  is  not 
proposed  to  change  the  requirement  that 
estimated  duties  must  be  attached  to 
withdrawals  from  warehouse  for 
consumption  for  such  quota-class 
merchandise  to  obtain  quota  status  and 
priority, 

ERect  of  Statement  Processing  oo 
Release  of  Special  Classes  of 
Merchandise 

Section  141.101.  Customs  Regulations 
(19  CFR  141.101).  currently  provides  that 
estimated  duties  must  be  deposited  at 
the  time  of  the  filing  of  the  entry 
summary  documentation  when  it  serves 
as  both  the  entry  and  entry  summary. 
Section  142.13(c).  Customs  Regulations 
(19  CFR  142.13(c)),  provides  that 
estimated  duties  must  be  attached  to  the 
entry  summary  documentation  before 
quota-class  merchandise  and  other 
special  classes  of  merchandise 
designated  by  Customs  Headquarters 
can  be  released. 

This  document  proposes  to  amend  the 
Customs  Regulations  to  allow  such 
merchandise  to  be  released  without  the 
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astlnvated  duties  being  iltachod  to  the 
entry/entry  iummary  documHnlation.  if 
Cuatuma  jutceMfully  nH:e(ve»  from  the 
ABI  flier  via  ABl  a  tranamiaaiun  of  the 
entry /entry  •ummary  inforniufiDn  and  u 
vahd  achedulrd  itatement  date  fur 
»ubs«quent  payment  i)f  duties,  taxes  and 
fees.  Procoaaing  of  th«»«e  entrios 
generally  rwtjuires  pn-  r»'lea»e  review  for 
aaaurance  of  statltticai  acrurHcy  or 
complmnce  with  apecial  entry 
n»qulr«menta  on  trade  srntitive 
commoditica 

SumnMry  of  Propoa«d  Change* 

This  dix  ument  prop<i»e«  to  amend 
sections  of  f'urts  24.  1,52.  141,  142  tind  143 
of  the  Customs  RemjlHtmn.*   An 
amendment  pmposod  to  |  24  1  sttit.'s 
that  ABI  partuipHnts  mdv  elei.t  to  pny 
duties,  ttixfs  find  other  ihar^es  through 
statement  prix  essin^  and.  if  so,  siu  h 
ptiymeiit  must  t)e  elertronii  ally  throuxti 
M.){  It  IS  proposed  to  create  a  {  24  25 
thut  df-ttrihes  stutement  pruceHHinK 
Viirious  Sfi  tion.i  of  P'trl  132  nrv 
pnipodfd  to  be  amended  to  reflei  t  th.il 
statement  pnM.cs»ing  of  ^uota  entries  i« 
permuted  and  thiit  quota  status  and 
priority  can  tie  granted  to  those  entries 
without  the  alt.K  hmenf  of  estim.itfd 
duties,  taxes  and  fees   It  is  also 
proposed  to  amend  (  1  .2  13(<  ]  to  nt.iie 
that  ABI  filers  filing  entry /entry 
summaries  for  other  spec  lal  cliisses  of 
meri.haniiise  (IfSigiLilfd  hy  (Aistoiim 
Headquarters  niay  us»'  the  statement 
pnxessing  method.  Numerous  other 
sr(  tions  of  the  rexulations  in  Parts  141. 
142  ailil  14.)  are  ,ilno  [iroposed  to  b«' 
Hinendi'd  to  reflet  t  that  eHtimaled  duties 
need  not  be  attaf  hed  to  entry /entry 
summaries  and  entry  summaries  for 
consumption  if  C^ustoms  sufcessfully 
reieives  frtim  thf  ABI  filer  via  ABI  a 
transmission  of  entry /entry  summary 
information  am!  a  valid  S(  heduled 
statement  date 

ComiiMnls 

Eiefore  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs   Comments  submitti-d  will  be 
available  for  public  inspection  in 
an.ortlance  with  the  P'reedom  of 
Informatum  Act  (.5  V  S  C   ■)521.  |  1  4 
Treasury  Department  Regulations  (31 
CFR  1  4|,  and  f  103  n(b).  Customs 
Regulations  (liJ  CTO  103  ll(bll.  on 
ri'gular  business  days  between  thf  hours 
of  9:(X)  a  m  and  *  M)  p  m   at  the 
Regulations  and  Llis(  losun-  Ijiw  Hram  h. 
Room  2119,  US.  Customs  Service 
Headquarters.  1101  Constitution 
Avenue.  .NW  .  Washington.  IX^  2U22U 


Rnsuifltory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
ReyuJatory  Flexibility  Act  (5  U.S.C  601 
dt  aeq  \.  it  is  certifled  that  if  adopted,  the 
pmposvd  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
.•\ccordingly.  they  are  not  8ub)ert  to  the 
regulatory  analysts  or  other 
requirements  of  5  U.SC.  003  and  H04 

Executlv«  Ordm  12291 

This  document  does  not  mefi  the 
tntena  for  a  "maior  rule"  as  specified  in 
F.  (3  12291   Accordingly,  no  regulatory 
impact  analysis  has  been  prepar»'d. 

Pitperwork  Reduction  Act 

The  collection  of  information 
ciiriiained  in  this  notice  of  proposed 
rulemaking  has  been  sulimilted  to  the 
Offir.e  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
the  Paperwork  Reduction  Act  of  1980  (44 
I)  S  C.  3504(b))   Comments  concerning 
the  accuracy  of  this  burden  estimate  and 
suggestions  for  reducing  the  burden 
should  be  directed  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project.  Washington.  DC 
20503.  with  copies  to  the  US.  Customs 
Service  at  the  address  previously 
specified 

The  collection  of  information  m  this 
r.-«ulation  18  in  19  CP"R  24  2.S  This 
information  is  needed  by  Customs  so 
that  payments  electronically  transmitted 
to  Customs  are  correc  tly  debited  to  the 
n>^ht  accounts  The  likely  respondents 
are  businesses  or  other  for  profit 
org.inizalions  and  small  f)u,sin''ssi'H  or 
organizations 

K.'itimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  35  hours. 

Ksfimated  average  annual  burden  per 
it'HpondenI  and/or  recordkeeper  l.'i 
minutes. 

F.atimated  number  of  respondents  and 
recordkeepers  1,39 

Fjilimated  annual  frfqufm  \  of 
responses   1 

Part  178.  Customs  Regulations  |19CFT? 
F'lrt  1781,  which  lists  the  information 
collections  contained  in  the 
requirf?ments  and  control  numbers 
.iHsigned  by  OMB  would  be  amended 
iir( ordingly  if  this  proposal  U  adopted. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer.  Regulations  and 
Disclosure  Law  Branch.  U  S  Customs 
S<'r\ice  However,  personnel  fiTDm  other 
Customs  offices  participated  in  its 
development. 


List  of  Subiact* 

W  CFR  Part  24 

Accounting.  Claims.  Customs  duties 
and  inspection.  Imports,  Taxes,  Wages 

W  CFR  132 

Customs  duties  and  inspection. 
Imports,  Quotas 

W  CFR  Parts  141.  142  and  143 

Cufltoms  duties  and  inspection.  Entry. 
Imports 

Proposed  Amendments 

It  18  proposed  to  amend  Parts  24,  13Z 
141,  142  and  143.  Customs  Regulations 
(19  CYK  Parts  24, 132. 141, 142  and  143), 
as  set  forth  below. 

PART  24— CUSTOMS  FINANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  general  and  relevant  specific 
authonty  citation  for  Part  24.  Customs 
Rrgulations  (19  CHI  Part  24).  continues 
to  read  as  follows; 

Authority:  5  U  S  C.  301.  19  U  S  C.  5««-58c 
M),  13)2  lOneral  Note  8,  Harmonized  Tanff 
S<.hedulf  of  the  I'nitfd  States)   1624.  31  U  S  C 
H701.  Pub  L  9»-e62  I  24  1  also  issued  under 
19  U  S.C  197,  198.  UvJft 


2.  It  is  proposed  to  amend  S  24  1(a)  by 
adding  a  paragraph  (8)  to  read  as 
follows: 

!  24. 1    CoHvction  of  Custom*  duti««.  taxes 
■od  other  ctierge*. 

(a)   •    •    • 

(H)  Participants  in  the  Automated 
Hrukcr  Interface  may  use  statement 
processing  as  described  in  {  24.25  of  this 
part  Statement  processing  allows  entrj/ 
entry  summaries  and  entry  summaries 
to  be  grouped  either  by  importer  or  by 
filer,  and  allows  pay  ment  of  related 
duties,  taxes  and  fees  by  a  single 
payment,  rather  than  by  individual 
checks.  Users  of  statement  processing 
must  pay  Customs  duties,  taxes  and  fees 
electronically  through  the  Automated 
Clearinghouse. 

3  It  is  proposed  to  amend  Part  24  by 
adding  a  new  {  24  25  to  read  as  follows: 

S  24.25    Statement  procesalng. 

Statement  processing  is  a  voluntary 
automated  program  for  participants  in 
the  Automated  Broker  Interface  (ABI). 
allowing  the  grouping  of  entry/entry 
summaries  and  entry  summaries  on  a 
daily  basis.  The  related  duties,  taxes 
and  fees  must  be  paid  electronically 
through  the  .Automated  Clearinghouse 
(ACH)  with  a  single  payment. 

(a)  How  to  elect  participation.  An  ABI 
filer  must  notify  Customs  in  writing  of 
the  intention  to  utilize  stdtement 


processing.  All  ABI  statements  must  be 
paid  electionically  through  ACH.  The 
ABI  filer  must  provide  to  Customs  the 
bank  transit  routing  number  and  the 
bank  account  number  for  each  account 
from  which  the  ACH  payments  will  be 
electronically  debited.  Upon  the 
determination  by  Customs  that  the  ABI 
filer  has  the  necessary  software  to 
participate  and  otherwise  qualifies  to 
participate,  Customs  shall  assign  a 
unique  identifying  number  to  the 
participant  and  provide  that  number  to 
both  the  participant  and  the  Treasury- 
designated  ACH  processor.  This  unique 
number  assigned  by  Customs  will  alert 
the  ACH  processor  as  to  which  bank 
and  account  to  issue  the  electronic 
debit.  It  is  the  responsibility  of  the 
participant  to  ensure  that  all  bank 
account  information  is  accurate  and  that 
the  correct  unique  participant  number  is 
utilized  for  each  ACH  transaction. 

(b)  Automated  Clearinghouse.  A  filer 
using  ABI  statement  processing  must 
make  payment  electronically  through 
the  Automated  Clearinghouse  (ACH). 
ACH  is  an  arrangement  in  which  the 
filer  electronically  provides  payment 
authorization  for  the  Treasury- 
designated  ACH  processor  to  perform 
an  electronic  debit  to  the  payor's  bank 
account.  The  payment  amount  will  then 
be  automatically  credited  to  the  account 
of  the  Department  of  the  Treasury. 

(c)  Procedure  for  filer  (1)  The  filer 
shall  transmit  entry/entry  summary  and 
entry  summary  data  through  ABI 
indicating  whether  payment  for  a 
particular  entry  summary  will  be  by 
individual  check  or  by  using  statement 
processing.  If  statement  processing  is 
indicated,  the  filer  shall  designate 
whether  the  entry  summary  is  to  be 
grouped  by  importer  or  broker,  and  shall 
provide  a  valid  scheduled  statement 
date  (not  a  Satiuday.  Sunday  or 
holiday). 

(2)  Customs  shall  provide  a 
preliminary  statement  to  the  ABI  filer  on 
the  scheduled  statement  date.  The 
prehminary  statement  shall  contain  all 
entry/entry  summaries  and  entry 
summaries  scheduled  for  that  statement 
dale.  The  preliminary  statement  shall  be 
printed  by  the  filer,  who  will  review  the 
statement  entries,  and  the  statement 
totals,  assemble  the  required  entry 
summaries  as  listed  in  the  statement, 
and  present  them  to  Customs  with  the 
preliminary  statement.  This  presentation 
to  Customs  shall  be  on  the  date  of  the 
preliminary  statement  If  a  filer  elects  to 
perform  deletions  from  the  preliminary 
statement  (other  than  items  related  to 
special  classes  of  nierchandise  provided 
for  in  i  142.13(c)  of  fiis  chapter),  the 
filer  shall  notify  Customs  In  such 


manner  as  designated  by  Customs 
Headquarters.  Any  entry  number 
deleted  from  a  statement  may  be  paid 
by  an  individual  chedi  or  scheduled  for 
another  statement  by  transmitting  the 
entry  summary  data  through  ABI  with  a 
future  payment  date. 

(3)  When  the  preliminary  statement  is 
presented  to  Customs  by  the  filer. 
Customs  shall  freeze  the  preliminary 
statement  to  prevent  subsequent 
manipulation  from  occuning  prior  to  the 
receipt  of  the  ACH  pa}rment  If  the  filer 
does  not  present  the  preliminary 
statement  by  close  of  business  on  the 
scheduled  statement  date.  Customs  shall^ 
freeze  the  statement 

(4)  Customs  shall  notify  the  filer  when 
the  preliminary  statement  is  frozen.  If 
the  preliminary  statement  is  frozen  by 
Customs  without  having  performed 
previously  requested  deletions,  the  ABI 
filer  should  immediately  notify  the 
statement  processing  location  and  the 
deletions  will  be  performed.  It  is  the 
responsibility  of  the  filer  to  transmit  the 
ACH  payment  authorization  through 
ABI  for  that  statement  by  no  later  than 
the  close  of  business  on  die  scheduled 
statement  date. 

(5)  Upon  acceptance  of  the  ACH 
payment  authorization  transactions  by 
Customs,  the  preliminary  statement 
shall  be  identified  as  paid  and  Customs 
shall  post  the  appropriate  payment 
amounts  to  the  related  entries.  The  final 
statement  generally  shall  be  available  to 
the  filer  the  day  following  the 
acceptance  of  the  ACH  payment 

(d)  Choice  of  excluding  certain  entries 
from  statement  processing.  A  filer, 
generally,  has  the  right  to  inform 
Customs  electronically  whether  he 
desires  that  a  particular  entry  summary 
be  paid  by  an  individual  payment  rather 
than  through  statement  processing. 
Entry/entry  summaries  for  special 
classes  of  merchandise  defined  in 

S  142.13(c)  of  this  chapter  are  not 
requried  to  be  statement  processed,  but 
the  filer  has  the  option  of  including  such 
entry/entry  summaries.  However,  if 
statement  processing  is  used  for  these 
special  classes  of  merchandise,  they 
cannot  be  deleted  fix)m  a  statement.  In 
order  to  include  entry/entry  summaries 
for  sp>ecial  classes  of  merchandise  on  a 
statement,  a  filer  must  use  statement 
processing  for  a  preponderance  of  the 
filer's  non-special  class  entry 
summaries.  If  Customs  determines  that 
the  preponderance  of  the  non-special 
class  entry  summaries  are  not  being 
processed  through  statement  processing, 
the  filer  can  be  disqualified  from  using 
statement  processing. 

(e)  Scheduled  statement  date.  Entry/ 
entry  summaries  and  entry  summaries 


must  be  designated  for  statement 
processing  within  10  working  days  after 
the  date  of  entry.  It  is  the  responsibility 
of  the  ABI  filer  using  statement 
processing  to  ensure  that  the  elected 
scheduled  statement  date  is  within  that 
10-day  time  frame.  Customs  will  not 
warn  the  filer  if  the  scheduled  statement 
date  given  is  late. 

PART  132-OUOTAS 

1.  The  authority  of  Part  132.  Customs 
Regulations  (19  CFR  Part  132).  continues 
to  read  as  follows: 

Authority:  19  U.S.C  66,  1202  (Gen. 
Headnote  11),  1624. 

2.  It  is  proposed  to  revise  (  132.1(d)  to 
read  as  follows: 

§  13^1    DaflnWora. 

•  «  a  •  • 

(d)  Presentation.  "Presentation"  is  the 
delivery  in  proper  form  to  the 
appropriate  Customs  officer  of; 

(1)  An  entry  summary  for 
consumption,  which  shall  serve  as  both 
the  entry  and  the  entry  summary,  with 
estimated  duties  attached  (see 

S  141i)a(b)):  or 

(2)  An  entry  summar>-  for 
consumption,  which  shall  serve  as  both 
the  enti7  and  the  entry  summary, 
without  estimated  duties  attached,  if  the 
entry/entry  summary  information  and  a 
vahd  scheduled  statement  date 
(pursuant  to  S  24.25  of  this  chapter)  have 
been  successfully  received  by  Customs 
via  the  Automated  &t>ker  Interface;  or 

(3)  A  withdrawal  for  consumption 
with  estimated  duties  attached 

3.  It  is  proposed  to  revise  the  text  of 
S  132.11(b)  to  read  as  follows  (the  cross 
references  at  the  end  of  paragraph  (b) 
remain  unchanged): 

§132.11    Quota  priortty  and  atatus. 

*  *         •         •         « 

(b)  Documentation  and  deposit  of 
duties  in  proper  form  required. 
Merchandise  covered  by  an  entry 
summary  for  consumption,  which  serves 
as  both  the  entry  and  entry  summary,  or 
by  a  withdrawal  for  consumption,  shall 
be  regarded  as  entered  for  purposes  of 
quota  priority  and  shall  acquire  quota 
status  if: 

(1)  The  entry  summary  or  vsTthdrawal 
for  consumption  is  in  proper  form,  and 
duties  have  been  attached  to  the  entry 
summary  or  withdrawal  for 
consumption  in  proper  form;  or 

(2)  The  entry  summary  for 
consumption  is  in  proper  form,  and  the 
entry/entry  summary  information  and  a 
valid  scheduled  statement  date 
(pursuant  to  S  24.25  of  this  chapter)  have 
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b«on  luccaAAfuiiy  r«c«iv«d  by  CuaIcmhi 
vid  the  Autuauit«d  Broker  Interface. 
•         •  •  •  • 

4  It  IS  prupueed  to  reviee  |  132  11a(a) 
to  rpHcl  ilm  (oliowt. 

}  132.11a    Tlma  of  preeentaflon. 

|d|  Ge/wnj/  ruie.  EJu^pt  as  provt<J«d 
in  paragraph  (b|  of  this  secUon.  the  Lune 
of  presentation  of  an  entry/entry 
summary  for  quota  purpueea  th«U  be  the 
time  of  delivery  in  proper  form  of 

( 1 )  An  entry  »«inim«ry  for 
Lon8unf»ptkm.  whfc+i  aerve*  ««  ix)th  Ih^ 
entry  and  the  entry  iummary.  wtth 
estimated  duUee  attached,  or 

(2)  An  entry  summary  for 
ronsumpUon.  which  shall  serve  as  both 
the  entry  and  the  entry  summary 
without  estimated  duties  attached.  If  the 
entry/entry  summary  infanDatun  and  a 
valid  scht'duled  stdtement  date  have 
bofn  successfully  received  by  Customs 
via  the  Automated  Broker  Interface  (see 
\  l)2.1fd)(2):  payment  muat  be 
subsequently  made  by  the  statement 
processmg  method  as  set  forth  In  |  24  25 
of  this  chapter),  or 

(J)  A  withdrawal  for  consumption 
with  estimated  duties  attached 

•  t  •  •  * 

5  It  1.1  proposed  to  amend  t  132.11b  by 
adding  a  new  paragraph  (c)  to  read  as 
follows. 


{  1M.1ta 


(c)  Failun  to  use  ttal^ment 
pixHomaing  mnihod.  If  preaentation  la 
chosen  to  be  made  punoant  to 
i  132  llM{a)(2)  aiMJ  payment  is  not  made 
as  required  tkrou|{h  the  stateinent 
processing  method,  the  district  director 
may  require  filing  o/  an  eotry  summary 
for  ( oaaumptiun  witb  aatimated  duties 
dltai:hed  as  described  in  |  132.111a)(l) 
for  future  filinKS 

1132.14    [Amendad] 

6.  It  IS  proposed  to  amend  the  first 
sentence*  of  subparagrapha  (1).  (2]  (3). 
|4j(i|  and  |4}(U)  In  |  132.14(b).  by 
inserting  the  word  "proper"  before  the 
words  "preaentation  of  an  entry 
summary  fur  cunjumption.  or 
withdrawal  for  cunauniptlun.  ' 

7  It  Is  also  propoaed  to  amend  the 
first  sentences  of  subparagraphs  [\\.  (2). 
|J),  (41(1)  and  (4)(ii)  in  |  lJ2.141a]  by 
removing  the  words  "with  estimated 
duties  attached"  following  the  words 
"presentation  of  an  entry  summary  for 
ccmsumption,  or  a  withdrawal  for 
consumption"  and  replacing  them  with 
"pursuant  to  |  152.1  of  this  part" 

PART  Ml— OfTirr  OF  MCnCHAMOISC 

1.  The  general  and  relevant  sped  fie 
authority  for  Part  141.  Cuatoma 


Regulaticna.  oootiiMiea  to  read  aa 

follows 

Autkorttv:  19US.C  Od.  1448.  1494.  1B24. 
Suhpri  C  slao  taaued  nndrr  Ifl  U  S  C.  1506 

2  It  ta  proposed  to  revise  the  openmg 
paragrapn  of  i  141  101  to  read  aa 

follows 


1141.101    TlMe«(( 

Flstimated  datiea  shal!  either  be 
deposited  with  the  Cosloms  officer 
designated  to  receive  the  dtities  at  the 
time  of  the  filing  of  tKe  entry 
documentation  or  the  entry  summary 
documentation  when  it  aervea  as  both 
tl^  entry  and  entry  atimmary.  or  be 
electronically  transmitted  to  Castoms  by 
the  scheduled  statement  date  according 
to  the  statement  prooeeaing  BMthod  aa 
descrH>ed  In  |  24. 2S  of  thia  chapter. 
except  in  the  following  caeea: 


i141.M    [Aaaand^l 

2  It  IS  proposed  to  amend  the  second 
sentence  of  |  14t.62(b)i(Z^ii)  by  inaartlng 
the  worda  "or  wtthoat  the  eatimated 
dutina  attached,  if  the  entry/entry 
summary  information  and  a  acheduled 
statement  date  have  been  succeasfally 
received  by  Cuatoau  via  the  Automated 
Broker  Interface."  between  the  worda 
with  the  eatimated  duties  attached." 
and  "shall  be  tiie  time  of  presentation 
for  quota  porpoaes." 


f141.M    (AoMndOTil 

3  It  Is  propoaed  to  amend  |  141iM(b) 
by  deleting  the  penod  at  the  end  of  the 
paragraph  mad  adding,  "except  as 
provided  m  |  I42.13<cj." 

4  It  IS  propoaed  to  amend  {  141.a8(dJ 
by  inserting  between  die  words  "with 
estimiited  duties  attached."  and  "as 
provided  in  |  132.11a  of  this  chapter." 
the  words  "or  if  the  entry/entry 
summary  informaUon  aod  a  valid 
scheduled  stateiaent  date  (pursuant  to 
I  24  25  of  this  chapter)  have  been 
successfally  received  by  CUiatams  via 
the  Automated  BroiLer  Interface,  without 
the  estimated  duties  attached.". 

PART  142— ENTRY  PROCESS 

1  TSe  authority  citation  for  Pert  142 
conttnuea  to  reed  •«  follows: 

Authority:  lU  US.C«&,  144A.  14M.  IIU4. 

2  It  IS  propoawi  to  revise  |  14Z.13(c) 

to  read  as  follows: 


fi  142.11 
fNMlat 


ora«i«ry. 


(c)  Speciai  Ckwmtm  of  merckaaJn* — 
{\)  QuDta-cJass  merchandwa.  Quota- 
class  merchandise  abail  oo4  be  rei— aed 
upon  delivery  af  entry  Aocumentatton 

before  presentation  of: 


( 1 )  An  entry  summary  for  oonsmnption 
with  estimated  duties  attached:  or 

(ii)  A  vinthdrawai  for  conaumption, 
with  estunated  duties  attached:  or 

(ill)  An  entry  eummary  for 
consumption.  wfiAout  the  eattmated 
duties  attached,  if  the  entry/eatry 
summary  information  and  a  valid 
scheduled  statement  date  have  been 
successfully  received  by  Castoms  via 
the  Automated  Brolier  Interface.  (See 
Pan  132  arxl  I  24.2S  of  thia  chapter. 

(2)  Other  classes  of  merchandise. 
Entry  summary  documentation,  with 
estimated  duties  attached,  or  a 
withdrawal  for  consumption  with 
estimated  duties  attached,  or  an  entry 
summary  for  consumption,  without  the 
estimated  duties  attached  If  the  entry/ 
entry  summary  information  and  a  valid 
scheduled  statement  date  have 
previously  been  transmitted  to  Customs 
via  the  Automated  Broker  Interface  (see 
i  24.25  of  this  chapter)  shall  be  filed  at 
the  time  of  entry  before  release  of  any 
other  merchandise  of  a  ciess  designated 
by  Customs  Headquarters. 

3  It  is  propoaed  to  revise  \  142.21(e) 
to  read  as  follows: 


for 


S  142.21    Marchandbai 
panall  for  Inwnadlaita  tfaMvary. 


(e)  QuoUi-cIass  merc^ndJse — (1) 
Tariff  rate.  At  the  discretion  of  the 
distnct  director,  merchandise  aubject  to 
a  tariff-rate  quota  may  be  released 
under  a  speciai  permit  for  immediate 
delivery  provided  the  importer  has  on 
file  a  bond  on  Customs  Form  301. 
containing  the  bond  conditions  set  forth 
in  I  113.62  of  this  chapter.  Ab  entry 
summary  shall  be  properly  presented 
purauant  to  i  132.1  of  this  chapter  withia 
the  time  specified  in  |  142.23,  or  within 
the  quota  period,  whichever  expires 
first.  If  proper  presentation  is  not  made 
until  after  the  tanff-rate  quota  is  filled, 
the  mcrchaodise  shall  not  be  entitled  to 
the  quota  rate  of  duty,  and  the  importer 
shall  pay  duties  at  the  over-quota  rate. 

(2)  Absolale.  At  (he  discretion  of  the 
district  director,  perishable  merchandise 
of  a  claaa  approved  by  Cuatama 
Headquarters  which  is  aub^t  to  an 
absolute  quota  may  be  released  aader  a 
special  permit  for  immediate  delivery 
for  removal  to  the  imporler's  premiaea, 
or  to  any  other  iocalioa  approved  by  the 
distnct  director,  until  an  entry  summary 
is  properly  presented  pursuant  to  {  132.1 
of  this  chapter.  A  proper  entry  summary 
must  be  presented  for  merchandise  so 
released  within  the  time  specified  io 
i  142.23,  or  within  the  ^smta  pariod. 
whichever  expires  first  If  the  absohile 
quota  IS  filled  befoss  the  tmporter  has 
properly  presented  an  entry  summary, 


he  may  either  present  an  entry  summary 

for  warehouse  or,  imder  Customs 

supervision,  export  or  destroy  the 

merchandise. 

*        •        •        •        • 

4.  It  is  proposed  to  revise 
S  142.22(b)(1)  to  read  as  follows: 

{142.22    ApptcaUon  for  spsdal  parmit  for 


(b)  Customs  custody.  *  •  • 

(1)  An  entry  summary  for 
consumption,  with  estimated  duties 
attached:  an  entry  simunary  for 
consumption  without  estimated  duties 
attached,  if  entry/entry  summary 
information  and  a  valid  scheduled 
statement  date  (pursuant  to  S  24.25  of 
this  chapter)  have  successfuly  been 
received  by  Customs  via  the  Automated 
Broker  Interface:  an  entry  summary  for 
warehouse;  or  an  entry  summary  for 
entry  temporarily  under  bond,  which 
may  be  field  in  any  of  the  circumstances 
under  1 142.21  of  this  part  except  for 
merchandise  released  from  warehouse 
under  i  142.21(f)  of  this  part; 


PART  143-CONSUMPTION, 
APPflAISEMENT,  AND  INFORMAL 
ENTRIES 

1.  The  authority  citation  of  Part  143 
continues  to  read  as  foUows: 

Authority;  19  U.S.C  66, 1481, 1484.  1498 
1624. 

2.  It  IS  proposed  to  revise  the  first 
sentence  of  {  143.28  to  read  as  follows: 

§  143.2S    DcposH  of  duties  and  rstaasa  of 
merchandisa. 

Unless  statement  processing  is  used 
pursuant  to  S  24.25  of  this  chapter,  the 
estimated  duties  and  taxes,  if  any,  shall 
be  deposited  at  the  time  the  entry  is 
presented  and  accepted  by  a  Customs 
officer,  whether  at  the  customhouse  or 
elsehwere.*   *   * 
William  von  Raab, 
Commissioner  of  Customs. 

Approved:  March  2,  1989. 
Salvatore  R.  Martoche, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  89-5351  Filed  3-8-89;  8:45  am] 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1626 

Procadur**;  Ag«  Dtscrlmhiatlon  in 
EmployiTWfit  Act 

AOENCv:  Equal  Employment  Opportunity 
Commission  (EEOC.  Commission). 


ACTION:  Notice  of  proposed  rulemaking. 

SUtMlARV:  The  Commiasion  hereby 
publishes  a  notice  of  proposed 
rulemaking  (NPRM)  under  section  9  of 
the  Age  Discrimination  in  Employment 
Act  of  1969  (AOEA),  29  U.S.C.  621  et 
seq.,  providkig  that  the  one-year  tolling 
provision  of  section  7(e)(Z)  of  the  ADEA. 
29  U.S.C.  628(e)(2),  applies  to  private 
party  litigation. 

DATE:  Comments  should  be  submitted 
on  or  before  April  la  1989. 
address:  Comments  should  be 
submitted  in  quadruplicate,  if  possible, 
to:  Executive  Secretariat  EEOC.  2401  E 
Street  NW.,  Washington,  DC  20507, 
FOn  FURTHEII INTOIIMATION  CONTACT: 
)ohn  K.  Light,  Office  of  Legal  Counsel, 
Room  209,  EEOC.  2401  E  Street  NW., 
Washington,  DC  20507,  (202)  634-7623. 
SUPPLEMENTARY  INTORMATION: 

Background 

SecUon  7(e)(2)  of  the  ADEA  (29  U.S.C, 
626(e)(2))  provides  for  tolliitg  the  statute 
of  limitations  (as  provided  in  section  6 
of  the  Portal-to-Portal  Act  of  1947) '  for 
up  to  one  year  while  the  Commission  "is 
attempting  to  effect  voluntary 
compliance  with  the  requirements  of  this 
Act  through  informal  methods  of 
conciliation,  conference,  and  persuasion 
pursuant  to  subsection  (b)."  Subsection 
(b)  of  section  7  is  the  provision  that 
requires  the  Commission  to  engage  in 
conciliation,  conference,  and  persuasion 
efforts  before  it  can  institute  court 
action  under  the  ADEA. 

After  considering  the  language  of  the 
statutory  provision,  overall  statutory 
scheme  favoring  voluntary  compliance, 
its  legislative  background,  and  the  court 
discussions  on  the  subject  of  tolling,  the 
Commission  believes  that  Congress 
neither  required  nor  intended  that  the 
one  year  tolling  period  provided  by 
section  7(e)(2)  be  apphed  only  to  suits 
brought  by  the  government.  It  is  the 
view  of  the  Commission  that  once 
section  7(b)  conciliation,  conference, 
and  persuasion  have  been  commenced 
by  the  Commission,  the  period  of  tolling 
applies  regardless  of  whether  the  EEOC 
or  a  private  party  files  an  ADEA  suit 
after  the  attempt  at  informal  resolution 
fails. 

This  view  of  tolling  is  consistent  with 
Congress'  express  preference  in  the 
ADEA  for  voluntary  settlement  of  age 
discrimination  claims  as  well  as  the 
experienced  reality  that  unsuccessful 
section  7(b)  conciliation,  even  of  an 
allegation  deemed  meritorious  by  the 


government  may  not  always  result  in 
the  Commission  bringing  suit.  Thus, 
limiting  tolling  during  section  7(b) 
conciliation  to  the  government's  right  of 
action  encourages  charging  parties  to 
file  protective  suits,  thereby  derailing 
the  voluntary  settlement  process,  and 
may  also  reward  employers  for  not 
engaging  in  prompt  or  serious 
conciliation  efforts.*  An  interpretation 
applying  section  7(e)(2)  tolling  to  pnvate 
as  well  as  government  actions  is  fully 
consistent  with  the  ADEA's  statutory 
scheme. 

There  is  nothing  in  the  statutory 
language  of  section  7(eK2}  or  its 
legislative  history  which  would 
contradict  or  prohibit  an  interpretation 
applying  tolling  to  private  litigants.  The 
Conference  Committee  report  stated 
that 

The  Senate  amendment  amends  section 
7(e)  of  the  act  to  provide  that  the  statute  of 
hmitations  as  provided  in  section  6  of  the 
Portal-to-Portal  Ad  of  1947  shall  be  lolled 
(for  a  period  not  exceeding  2  years 
[conference  agreement  substituted  1  year)) 
during  the  period  in  which  the  Secretar>'  of 
Labor  (now  EEOC)  is  attempting  to  effect 
voluntary  compliance  pursuant  to  section 
7(b).  This  amendment  does  not  apply  to 
conciliation  required  by  section  7(d).  Houm- 
Conf.  Report  No.  95-950.  supra,  p  13, 1978 
U.S  Code  Cong,  and  Admin.  News,  p.  534. 

This  discussion  does  not  limit  the 
benefits  of  section  7(b)  tolling 
exclusively  to  an  action  filed  by  the 
enforcement  agency,  it  simply  requires 
7(b),  as  opposed  to  7(d).  conciliation 
efforts  as  a  prerequisite  for  tolling  '  As 


'  Section  6  of  the  Portal^o-Portal  Act  ia  made 
a[>plicuble  by  section  7(e)ftto^ti>e  AOEA  to  all 
litigation  under  the  Act  whetlier  tKought  by  the 
Commission  or  by  private  Individuals. 


'  For  example,  there  may  be  t*fM>ns  witti 
mentonous  claims  who,  at  some  p<nnl  bejond  the 
applicable  statute  of  limitation.*  bui  mthm  the  1 
year  lolling  period,  learn  thai  the  got  emmeni  is  not 
goinj?  to  hligalp  on  their  t>ehai(  l!  would  not  be  id 
keeping  with  simple  notions  of  fairness,  nor  with  the 
concept  that  aggnp\ed  indinduals  act  a:  "pnvale 
attorneys  general    under  the  ADE.\  to  interpre' 
section  "le)  as  lolling  the  lime  fmrr.ft,  solely  for 
government  suits 

'  SfctKin  7(dl  conciliation  si.xply  requires  the 
EEOC  upon  receiving  a  charge  to  promptly  notify 
all  persons  named  as  prospective  defendants  and  to 
promptly  seek  to  eliminate  any  allegwi  unlawful 
practice  by  informal  methods  o' nonciiiaiioa 
conference  and  persuasion  it  is  the  informal 
predetermination  action  that  promptly  follows  the 
filing  of  a  charge  and  in  no  event  can  delay  a 
pnvate  suit  by  more  than  60  da>  s 

Section  7(b)  conciliation  loliowt  wrttt-o  notice 
from  Ihe  EEOC  to  prospective  defendantjsl  that  ii  is 
prepared  to  commence  conaliatior.  pursuant  «o  that 
section  of  the  Act  and  is  required  before  the 
Commission  itself  can  file  suii  Commission 
regulations  provide  that  section  T{bt  conciliation 
may  be  commenced  whenever  the  Commission  has 
a  reasonable  basis  Io  conclude  thai  a  \nolalion  of 
the  ADEA  has  occurred  or  will  occur  (ordmanij 
issued  in  the  form  of  a  Letter  of  Determination  i  » 
era  1626.:5fb).  See  also  HJl  Conf  Rep  No  <»ia 
95th  Cong.,  2d  Sess,  13  (1978)  (toliing  under  •<'ction 
7(e)(2)  "beglnlsj  when  the  Department  of  L^bor 
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WHS  urticulHteti  a«  dictum  in  FiJlvn  v 

,\(;rt  f:<^/p.  «:^  F  Supp.  jtt.  3fl2  (WU. 

Thu  coiui  Aijft  not  nurrstflrily  r»'«il  tM* 
limrt«Mnn  n*  MTtTni  thai  ■  p^rnxj  of  »»Ttlon 
7|h)  tiHK  llWitHin  aWtnapt*  wif  mrirKT  wnrk  hj 
toll  th«  parMxl  erf  iHnitottoiw  fm  bnnninu 
pnv«l«  actiofM  amWr  MCtton  Tfcl  (tor  w**rh 
the  prior  ponod  «W  onnahatuD  anawru 
uinilrr  •«  tion  ''1^)  W  r»q«irWi.  U  mat  mmrnn 
only  that  MH.tujfi  7|d|  conciUalwoa  tutli  work 
to  loll  Iha  limilatwo*  (Mtnud  fur  ;»»  ADFA 
»<  lion.  •whll«  ••tlion  11))  concilutum*  nuiy 
wort  to  toll  th«  timllationa  period  fnr  ury 
AUKA  ault   wh*ih«TT  brtrujthl  andw  arfrtwri 
'Ibj  [\iy  th«  ui)vemm^n!|  •*<  Hon  ""(i  I  jby  a 
pnvatB  linM«nt|  (Eoaphana  m  orifiiiwi)  * 

Thr*"*  courts.  titcKidinji  M>e  court  of 
iipp««ils   hrttr^  rrached  (i  Jiff*rml 
conHuston   albrtt  nv^lhrnit  a  thiwtMixh 
an«)r«ia  <»<  «♦*«  qu««tion.  In  fifMr  v 
Cniw ford  County.  74«  F  2d  11«0.  1198 
(7th  Cir   IWVI)   it-n  iifiufHj.  472  r  S   1027 
(1966).  the  ooun.  m  an  optnum  by  |iid«e 
J»o«n«r  atatetl.  In  dictum 

The  uintflidtiun  rrfcrred  to  [ui  aci  tu<n 

that  pr*«»dinn  iulti  by  the  EECX- 
(:«.n(;JlatR»n  in  prlvult-  a.  Iiona  la  pruudad  Ux 
..■par«l«ly  in  •^tion  r]|J)  •    '    "    Tbr  point  li 
not  that  tixrrii  are  diffirwnl  forni*   if 
(oni-.iliallun.  il  La  that  only  the  FTXX;  lan  ua* 
iha  p«niKl  of  conciliation  tt>  loll  the  ?!.i'ulit  of 
hmilattoaa 

In  Leile  v  Ken/wcott  Copper  C^-'rp 
558  K   Supp^  1170.  1172-73  (U   M.ma  |. 
uffd  Without  ofuuion.  720  F  2d  rtSfl  (lit 
Clr  l^WJJ.  the  court  held  th^jl 
notwithatandioji  the  Conimiiaion  • 
advu.e  that  lU  ct)rK;iljatU)n  rfTorta  would 
extend  lh«r  tlatule  uf  limitdluinH  fur  a 
i.hHrvinK  pHrtya  pnvute  miit.  t(illin«  wat 
inapplK.ahU-    Ai.< ordinx  to  the  court,  the 
Comrai««ion  s  advirt-  "mmtatftldl  tht- 
law"  becaua**  •«•*.  ■'le)(2)a  "rvfi-n-nce  lo 
l»«*t:  7Kb)  niMkea  dvnc  [lhjtt\  thu  loiltng 
proviaion  «ppli*«  only  to  ih^  ctmrilmtion 
efforts  prf^pdlnji  the  iniitiruflon  of  UrjjBl 
action  by  ihf  l«ovemnk»-nll.  not  lo  thow 
that  nu«hl  prfc*«l«'  a  private  civil 
action     5S«  K   Supp   ll""!  A  n   1    Kinatly 
ln//i'*'rv   k    iMlhttruii  Mfdmji  ^-tfiiUr, 
518  K  Supp   5M.!i5«*(Ki)N  Y    lyni)   Ihr 
court,  in  hoWiln«  thiit  tolling  was  not 
available  in  a  privatr  suit.  iit.il«'d  thiJi 
"thp  tollnyj  proviemn  ij/  (»«'c   7l(ei|2) 
appiwa  only  to  th«  ooncilutlory  efforts 
rv<)uired  by  |«er   r)tb)  pm-rdin«  the 


\num  W»JC1  itaUM  ■«  •  \^>m  la  (>r<ia|i«  li>  • 

<  I'wu  »ibar  lourla  k«va  «i«lail  w  >i<>  i"  in  po«ala 
MieiA  M-lu^  thai  killMia  u<i<lar  MiUkifi  "IrH-J  »•• 
(vailatitK  fiM  ifca  linv  apnal  <<i  ^<dt<iiuu.in   .Sm 

C,     'MKiJ  XL  24  i;»H.lf    laaSi.  .art  .Ira.W.  4.'« 
l>  S   l<n,S  (lua*!.  <a<l  iijJuU'   HmO> imJtr mi  Sirmi 
(.>/7>,  MOK  S«M>    l-T^^LJaOa  IJ  (FLU  P»   li*u;. 

.art   .<ten.»a  «»«  I    S  «.»«  fiaan 


instituOoQ  of  let^i  acliun  by  lh« 
Sacr«UO'  (   'M  <^*^**  ^^1  r«(«r  to 
conciliatioai  before  a  prmXt  avll 
action      * 

The  CuoMUMioa  beltevva  that  these 
deciatons  are  MyrsMaaiv  and 
mcorrflc*  oo  the  iaaue  of  loUfaig-*  The 
decwrana  dMOUMd  (lie  Uava.  \mx^y  in 
dicta,  only  in  a  brief  and  ooodttaory 
manner  wilhoat  artlCMiUtsd  reBSonlnc 
and  usmj?  as  authonty  the  same 
It-KislaLive  hwtory  dWcuaaad  above  that 
dearly  du«s  not  mandale  that  toliktg 
only  applies  togovemnient  action*.  To 
the  contrary,  the  Commiaaion  views  the 
lexislaUve  hiatory  and  general  structure 
of  the  ADEA  ««Jort.eineiJt  schenie  aa 
evidencing  Conjjr«8s'  understanding  that 
seclKUi  Tfljj  ainc-illation  aud  section 
7|fl|2)  toUjnjj  may  occur  In  casca  where 
the  Conunisslon  does  not  ultimately 
bnns  suit  A  clear  mdlcatton  of  thka  fact 
IS  the  statement  (n  ttie  ConfererK* 
Committee  Report  that  tolling  LKxler 
secUoo  7(eM-2)    beginlsj  wben  the 
Department  of  Labor  [now  EEOC) 
utrtles.  In  a  letter  to  the  prospecfrve 
defendAJil^s).  that  It  Is  prepared  U) 
commence  conciliation  purauant  to 
section  7(b)  of  the  act  "  M.R.  Conl.  Rep. 
No  850.  95  Cong..  2d  Sea*.  13  (1978^  Had 
Congress  «teaded  section  7(eM2)  tolling 
lo  be  bmited  to  the  govenunent.  tt  codd 
easily  have  aaid  ao.  Instead  of  auch  a 
limitation.  Coagreaa  stated  la  that 
sectHui  that    the  statute  of  lunitatioxu." 
wfuch  applies  lo  both  private  aod 
«ovemnMtnt  action*,    shall  be  tolled." 
I^ierefore   the  Coa&mtaaion  believes 
that  It  IS  in  the  beat  intertsat  of  eflective 
and  effiaent  enJorcemenl  of  the  ADEA 
that  Lhe  o««-year  tolling  penod  provided 
by  section  7(eM2)  be  uilerpreted  to  apply 
to  both  Comniaaton  and  pnvate 
litiyation   In  order  to  malLe  this  purpuae 
clear  the  Commisaioa  hereby  providea 
notice  that  it  mtenda  to  modJy  tls 
pn)cedural  regulation  at  2S  CHt 
li^2f^  15(b|  to  add  the  following 
■ttrfiiTnenI  at  the  ct)nclu*«on  o/  thia 
»iit)se(lion. 

lliif  tolling  prood  punwani  lo  a««tt»«« 
'''  r  HZ\  i»  af^icabia  to  bulb  IxMaBMaaoo  and 
pr'vate  party  htmatMM 

I   Impact  AnaJyai* — Clasalflcation- 
Executiva  OnJer  122H 

The  proposed  rule  ui  tkia  (kx.ument  is 
not  clrfSAifiad  as  a    ma^Jr  rule"  urvicr 

•  Hurry  aad  Liitm  r»*  la  ana  arronauaaiy  aaly 
uiM^n  tha  dauMon  la  ^Wtea  r   AiCX  Cor^  iturimaJ 
••rli»r   wtkMh  auppurlt  '!>#  aypoai'.*  virw  im.  lh«< 
'i>IImi«  ■  ■vailaMa  Wi  a  prl«a1*  atnon 

*  Hy  wrfn  4a\•<^  Frtiroary  »  T«™*  rt>* 
l>.-pa.'n>rnl  ij(  l.a(>of   'h#n  reapontilil*  for  AI)l■-^ 
xiMtncmriil.  ai^iiaaaad  Ika  «ieai  Ikal  aOL  ^f) 
i<iil!ii(  laaa  tunllaa  lo  tka  (uvamaaaint  rinfal  uf 
at  lion  Kur  Iha  raaauoa  dJatyaaa^  la  tha  trtC  ih* 
Commiaaion  ra»acta  Ihia  view 


F.x^cuUve  Order  12291  on  Federal 
Regulations,  because  it  la  not  lilLcly  to 
result  in  (1)  aa  aiinaal  eflect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  coats  or  pncea  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  region*;  or  (31 
sigKificant  adversa  afiecta  on 
competition,  employment,  inwstnient. 
productivity,  innovation  or  the  ability  of 
United  States-based  enterpnae*  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  refulatory  impact 
analyau  is  required. 

Similarly.  tiM  Qiainnan  of  the  CEOC 
certifies  under  5  U.S.C.  Sec.  e05<b). 
enacted  by  the  Regulatory  Flexibihty 
Act  (l>ub.  L  96-3*41.  that  this 
amendment  wiii  not  result  in  a 
significaat  impact  on  a  substantial 
numt>er  of  small  empioycra. 

Liat  of  Subjects  In  29  CFR  Part  1028 

Aged.  Equal  employmem  opportunity 

Accordingly,  the  Commiaaion 
proposes  to  amend  29  CFR  ^<^2ms(b)  «<» 

follovss 

PART  1626— (AMENDED  I 

1  The  authority  citation  foi  Curl  \^2t\ 
continues  to  read  as  follows 

Authority  Sec  B.  81  St«l  006  2S*  U  S  C  li.a* 

•PC.  i  ReoiTJ   PldR  No    1  of  1B78    t  L  >"R   IJl 
(1979). 

2.  By  adding  a  new  sentence  «i  tht 
end  of  parngrnph  (b)  to  read  as  fotlnwn 

I  1626.15    Commisaion  snforcs«n«nl 
•  •  •  •  • 

(b)  '    '    ■  The  tolling  period  pursuain 
to  section  71e)121  is  applicabU"  lo  both 
Commie.sam  »i\d  pnvate  party  liitgaiuiii 

Si^iMi'J  Ljii  Otk  day  al  f-etiruary  al 
Wrtshinxl  in.  LK",.  for  the  CcioimiMuoii 
Clarvnce  Thomaa. 

Chaim\an  Ei^tuil  Employment  Ofjfiortunili 
(\ininus.'-:>  •" 
{VH  I)o<    8«»-.S3:4  Filed  a-8-BH  8  ts  rtnii 

BIU.MO  COOf   SSTO-OS-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  «id  76 

(MM  Docket  l«o  tr-IM;  FCC  W-Ui\ 

Broadcast  TetevMon  and  Cable 
Ta4«vt«ion  5««rvlc«;  Croaa-tntartst 
PoUcy 

aosscy:  Fcdrral  Camnumicatiuna 
Commisaion. 
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action:  Further  notice  of  inquiry /Notice 
of  proposed  rulemaking. 

summary:  The  Commission  seeks 
further  comment  on  those  aspecta  of  its 
cross-intcrest  poficy  that  were  not 
abolished  tn  its  companion  Pohcy 
Statement  TIte  cross-interest  poficy 
restricts  broadcast  ftcensees'  ability  to 
enter  into  certain  kinds  of  bosiness 
relationships.  In  particuJar,  the 
Commission  seeks  comment  regarding: 
( 1 )  Whether  "key"  employee 
relationships  should  bie  incKided  in  the 
ownership  rales;  (2)  whether  joint 
ventures  and  nonattributabie  equity 
interests  cause  sufficient  concern  to 
justify  their  further  review  by  the 
CommissioQ  under  a  continHed  cross- 
interest  policy:  and  if  so,  bow  the 
Commissi  >n  could  better  state  what 
principles  should  govern  such  ad  hoc 
review  of  those  two  relationships. 

DATES:  Comments  are  due  by  April  21, 
1989,  and  reply  comments  are  due  by 
May  B,  1988. 

ADDRESS:  Federal  CommunkatJons 
Commission,  Washington,  DC  20564. 

FOR  FURTHER  INFORMATION  CONTACT 

Douglas  Minster,  Mass  Media  Bureau, 
Policy  and  Rules  Divisioa  (202)  032- 

7792. 

SUPPLEMENTARY  INFORMATION:  This  IS  8 

summary  of  the  Commission's  Further 

Notice  of  Inquiry /Notice  of  Proposed 
Rulemaking  (Further  Notice)  in  MM 
Docket  No.  87-154.  adopted  October  27, 
1988,  and  released  February  28, 1989. 
The  complete  text  of  this  Further  Notice 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington.  DC,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

Summary  of  Further  Notice  of  Inquiry 
and  Notice  of  Proposed  Rulemaking 

1  In  this  Further  Notice  the 
Commission  seeks  further  comment 
concerning  the  cross-interest  policy  as  it 
applies  to  "key  employee"  relationships, 
certain  nonattributabie  equity  interests 
and  joint  ventures.  The  cross-interest 
policy  was  originally  developed  as  a 
corollary  to  the  multiple  ownership  rules 
to  minimize  the  perceived  negative 
effects  on  diversity  of  viewpoint  and 
economic  competition  of  certain 
relationships  not  addressed  by  the  rules. 
In  a  companion  Policy  Statement  in  this 
proceeding,  the  Commission  is 
eliminating  the  cross-interest  policy, 
except  as  it  is  applied  to  key  employees. 


nonattributabie  equity  interests  and 
joint  ventures. 

2.  A  key  employee,  imder  existing 
case  law,  is  a  person  who  baa  a  position 
of  authority  to  implement  programming 
decisions,  sales  practices,  or  station 
operations.  The  Policy  Statement  does 
not  eliminate  the  restriction  on  key 
employee  relationships  because  of 
concern  that  sach  employees  exercise  a 
level  of  control  which,  in  combination 
with  an  attributable  interest  in  a 
competing  media  outlet  in  the  same 
area,  mi^t  reduce  diversity  of 
viewpoint  and  economic  competitioiL 
Thus,  the  Comaaasion  specificaily 
requests  comment  on;  (1)  Whether,  for 
regulatory  purposes,  key  employees  are 
distinguishable  from  officers  anid 
directors,  and,  if  so,  in  what  ways;  (2) 
what  criteria,  if  any,  should  be  used  to 
detenmne  if  a  position  entails  a  level  of 
control  warranting  regulatory 
restrictions;  (3)  whether  the  original 
concons  underlying  key  employee 
relationships  are  already  adckessed 
sufficiently  by  the  types  of  marketplace 
mechanisms  and  alternative  remedies 
that  led  to  our  decision  to  abolish  the 
restriction  oo  other  cross-interests;  and 
(4)  whether  the  public  interest  benefits 
derived  from  ];>ermittiag  marginal 
stations  to  resolve  finaocial  or 
programming  difficulties  through  the  use 
of  experience}  employees  would  offset 
any  concerns  about  the  adverse  effect  of 
allowing  these  relationships  on 
viewpoint  diversity  and  competition.  If 
the  Commission  decides,  at  the 
conclusion  of  this  proceeding,  that 
continued  regulatory  oversight  of  such 
cross-interests  is  required,  our 
preference  is  to  include  key  employees 
in  the  attribution  rules  rather  than 
proceed  on  an  ad  hoc  basis  without 
guidelines  with  regard  to  key  employee 
cases. 

3.  The  initial  Notice  of  Inquiry- 
(Notice)  in  this  proceeding  (52  FR  22504, 
June  12, 1987)  also  questioned  the 
continued  need  for  limiting 
nonattributabie  equity  interests  through 
the  cross-interest  policy.  That  aspect  of 
the  policy  generally  involves  an 
individual  who  has  an  attributable  or 
controlling  interest  in  one  station  and  a 
substantial  equity  interest  in  another 
station  in  the  same  market  that  is  not 
attributable  under  our  ownership  rules. 
On  the  one  hand,  it  could  be  argued  that 
such  interests  may,  in  certain 
circumstances,  engender  concerns  about 
arms  length  competition  and  diversity  in 
markets  in  which  the  interest  holder 
also  has  an  attributable  interest  in 
another  outlet.  Such  an  attributable 
interest  may  be  used  to  take  action 
which  would  benefit  or  protect  the 
nonattributabie  investment  in  a 


competing  station,  thus  hindering 
economic  competition.  On  the  other 
hand,  in  the  Notice  we  questioned 
whether  such  an  anticompetitive  result 
is  probable  and  whether  such  concerns 
are  addressed  by  the  same  marketplace 
constraints  which  contributed  to  our 
decision  to  eliminate  the  limitation  on 
other  cross  interests.  The  Notice 
produced  littk  record  e\^dence 
regarding  these  matters. 

4.  Although  the  Commission  is  not 
reopening  the  attribution  proceeding  (49 
FR  19482,  May  a,  1984),  we  invite 
comment  on  whether  nonattnbulable 
equity  interests  confer  a  level  of  control 
or  create  concerns  suffiaent  to  require 
some  kind  of  regulatory  limitation. 
commenters  are  asked  to  provide, 
wherever  possible,  data,  studies,  and 
other  evidence  in  support  of  their 
position.  In  the  event  that  conunenters 
deem  some  form  of  continued  case-by - 
case  review  of  nonattributabie  equity 
interests  to  be  appropriate,  we  invite 
them  to  identify,  at  least  in  general 
terms,  categories  of  nonattributabie 
equity  interests  requiring  such  renew.  In 
addition,  coramenters  should  address 
whether  such  review  should  be  confined 
to  particular  geographic  markets.  To  the 
greatest  extent  possible,  we  seek  to 
develop  clear  principles  to  govern  any 
ad  hoc  review  found  necessary  at  the 
conclusion  of  this  proceeding. 

5.  The  Commission  also  received  few 
comments  directly  addressing  the  )omt 
venture  aspect  of  the  cross-interest 
policy.  Although  the  Commission  has 
never  explicitly  defined  joint  ventures 
that  fall  within  the  ambit  of  the  policy, 
they  usually  involve  an  association  of 
two  or  more  parties  to  carry  out  a 
business  enterprise  for  profit.  The 
Notice  questioned  whether  joint 
ventures  involving  multiple  broadcast 
stations  in  a  market  seeking  to  build  or 
purchase  another  broadcast  facility 
continue  to  require  Commission 
oversight.  It  might  be  argued  that  arms- 
length  competition  may  be  reduced  as  a 
result  of  the  close  business  relationship 
between  the  stations  engaged  m  the 
venture.  On  the  other  hand,  it  may  be 
equally  arguable  that  the  competitive 
nature  of  local  media  markets  eliminates 
any  benefit  which  may  result  from 
anticompetitive  behavior  by  the 
participants  in  a  joint  venture.  In  a 
market  with  many  stations,  even  if  two 
stations  attempted  to  collude  through  a 
joint  venture,  we  question  whether  there 
would  be  a  substantial  decrease  in  the 
overall  level  of  competition  among 
broadcast  stations  in  the  area.  If  the 
possibihty  of  anticompetitive  behavior 
still  exists,  it  may  be  more  appropriate, 
as  with  the  cross-interests  we  are  now 
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[■♦•rmittinK.  Id  r»-l>  nn  KftitTnl  nnA  lUilc 
untilmst  laws  to  prt-vt-nt  i>r  rfnit'(!>  iinv 
dtiuHfi  of  luint  vcnlun-  rflrttiori'thip'* 

6  rhijg,  v.e  invitf  ciinimctit  mi 
whfthfT  Ihf  «r()wth  of  the  rm-iiia 
m.irkt'lpldi  f   in  <;iin|uni  lion  vMlh 
allemrtlive  dft«rrfnta  und  rfmf<lifH   in 
sufficient  to  r«duce  our  com  rm  ihiit 
|()inl  venturfs  will  advcrnt'ly  affi-i  I  the 
level  of  romfHMition  in  a  mdrkef   FmHlly 
eiinunrttinM  thi»  dsp«'<  t  of  the  (td-is 
inli-rest  polu  y  «<»  «»  rtiulini'ly  to  permit 
|oinl  ventures,  may  i^-sult  in  a  number  of 
public  interest  benefits   We  ask  whether 
such  l>enents  outweigh  the  neKative 
effe<  I  |oint  venture's  are  thought  to  have 
on  I(h:»i1  media  competition   In  short,  we 
^eek  comment  on  whether  it  is 
necessary  to  continue  to  review  loint 
venturfs  under  the  cross  intert-st  policy 
"nioM"  who  favor  continued  rt»view 
should  comment  on  whether  such 
oversight  should  concur  in  all  crises  or 
should  tw  limited  to  particular  kinds  of 
loinl  ventures  or  geographic  areas 

PaperworV  Rsductioa  Act  Slalntnent 

7  The  pn)p«8«l  contained  herein  has 
t>een  analyxed  with  r«8p<?ct  to  the 
PHp«rwork  Reduction  Act  of  19H()  and 
found  to  impose  a  new  or  modified 
information  collection  rtrquirement  on 
the  public   Implementation  of  any  new 
or  modified  requirement  will  be  sub(e<  t 
to  approval  by  tiie  Office  of 
Management  and  Budget,  a*  pn'si.ribed 
by  the  Act. 


tx  Part*  Consideration 

H    I'his  IS  a  non  restncled  proceeding 
Sr,'  Section  1  1231  of  the  Commission  s 
Rules,  47  CW.  1  1231.  for  rules  governing 
pfrmissihle  fx  portr  contacts 

Comment  Information 

^   t\jr3uant  to  applicable  procedures 
^et  forth  in  S««(  tiun  1  415  and  1  419  of  the 
Commission  s  Rules.  4''  CP"R  1  415.  1  419, 
interested  parties  may  file  comments  on 
or  before  Apnl  21.  19B9,  and  reply 
comments  on  or  before  May  8,  1969,  All 
relevant  and  timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding 

Initial  Rejpilatory  Flexibility  Act 
Analyvia 

10.  Pursuant  to  the  Regulatory 
nexibilify  Act  of  1980,  5  U.S.C.  606,  this 
proceeding  could,  dependent  on  the 
(ximments  received  as  part  of  the  record, 
relieve  the  burden  that  these  aspects  of 
the  cross  interest  policy  place  on  the 
bmadcasi  industry  The  proceeding  was 
initiated  to  seek  ways  of  easing  such  a 
burden.  Public  comment  is  requested  on 
the  initial  regulatory  flexibility  analysis 
set  out  in  full  in  the  Commission's 
complete  decision 

11   As  required  by  section  b03  of  the 
Regulatory  Flexibility  Act.  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IPTIA) 
iif  the  expected  impact  on  sm«ll  entities 


of  the  proposals  suggested  in  this 
document.  Wntten  public  comments  are 
requested  on  the  IFRA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Further  i\oticf.  but  they 
must  have  a  separate  and  distinct 
heading  designating  them  as  response.*, 
to  the  Regulatory  Flexibility  Analysis 
The  Secretary  shall  send  a  copy  of  this 
Further  Sotice.  including  the  IFRA.  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a|  of  the 
Regulatory  Flexibihty  Act  (Pub.  L  No 
96-354,  94  Stat.  1164,  5  U.S.C.  601  et  st'q 
(19H11)- 

12.  Authority  for  this  proposed  loile 
making  is  contained  in  sections  1.  3,  4liJ 
and  (j),  303.  308,  309,  and  403  of  the 
Communications  Act  of  1934,  as 
amended. 

List  of  SubiecU 

47CFRPart73 

Radio  broadcasting.  Television 
broadcasting. 

47  CFR  Part  76 

Cable  television. 
Federal  Communications  Commission 
Doona  R.  Searcy, 
StHTflary 
|KR  Doc  8B-M70  Filed  3-8-89:  8  45  amj 
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ThM   section   of  tt>e   FEDERAL  REGISTER 
contama  documents  other  than  niea  or 
propoeed  rules  that  ara  applicabte  to  the 
pubbc.   Notices  of  hearings  and 
irfvestigations.  tuimitlMe  meetings,  agerxry 
oectsions  and  rulngs,  (Megations  of 
authority,  filing  of  petitions  arvj 
appbcalions  and  agency  statements  cH 
organtzation  and  turtctions  ara  oxaniptei 
of  documents  appearing  in  tttis  sectiorv 


DEPARTMEffT  OF  AGRICULTIIRE 

Agrtcutturat  Stabttzatlon  and 
Conservation  Sorvioa 

Feed  Grain  Donations  for  ttM  Yankton 
Sioux  Trlb*  Indian  Raaanratkm  In 
South  Dakota 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Yaokton 
Sioux  Tribe  Reservatioo  in  South 
Dakota  has  been  materially  increased 
and  become  acute  because  of  severe 
and  prolonged  drought,  thereby  creating 
a  serious  shortage  of  feed  and  causing 
increased  economic  distress.  This 
reservation  is  designated  for  Indian  use 
and  is  utihred  by  naembers  of  the 
Yankton  Sioax  Tr^  for  gazing 
purposes. 

2.  The  OS*  of  feed  grain  or  products 
thereof  aiade  available  by  the 
Commodity  Credit  Corporation  (CCC) 
for  livestock  feed  for  such  needy 
members  of  the  Tribe  will  not  displace 
or  tnterfere  with  normal  maritetkig  of 
agricultural  cotmnodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  Tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
CCC  to  livestock  owners  who  are 
determined  by  the  Bureau  of  Indian 
Affairs,  United  States  Department  of  the 
Interior,  to  be  needy  members  of  the 
tribe  utihzing  such  lands.  These 
donations  by  the  CCC  may  commence 
upon  March  1. 1910.  and  shall  be  made 
available  through  May  15, 1980,  or  such 
other  date  as  nay  be  stated  in  a  notice 
issued  by  the  USDA. 


Signed  at  Washington.  DC  on  Muck  2. 
1989. 

MittaBj-HOTtz. 

Adminiatrator.  Agricultural Stabi/rzction  and 
Conservation  Service. 

[FR  Doc.  89-5491  Filed  3-8-69;  &4&  smj 
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Forest  Servlca 

Flathead  National  Forwt,  Gtader  View 
Olatrict,  FUthead  County,  State  of 
Montana;  Werner  Creek  Timber  Sale 

agency:  Forest  Service.  Agriculture. 

ACTION:  IVo^ice  of  intent  to  prepare  an 
environmental  impact  statement 


SU—UWV.  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  [EIS]  to  analyze  and  disclose 
the  environmental  impacts  of  a  proposal 
to  harvest  and  regenerate  timber  in 
portions  of  Werner  Creek,  on  the  Glacier 
View  Ranger  District.  This  EIS  will  tier 
to  the  Flathead  National  Forest  Land 
and  Resource  Management  Plan  of 
January,  198fl,  which  provides  overall 
guidance  in  achieving  the  desired  future 
condition  for  the  area.  The  primary 
purpose  and  goal  for  the  proposed 
action  is  to  help  satiny  shcMi-term 
demands  for  timber,  and  maintain  a 
continous  supply  of  timber  in  the  future. 
W^e  some  preliminary  scoping  was 
done  for  this  project  during  the 
preparation  oif  an  Environmental 
Assessment  for  Werner  Creek  in  1987- 
8&,  the  Forest  Service  is  seeking 
information  and  comments  from  Federal. 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may 
now  be  interested  in  or  affected  by  the 
proposed  actions.  This  input  will  be 
used  in  preparing  the  Draft  EIS.  This 
process  wUl  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  EliminaticMi  of  inaignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  envircnmiental 
analysis. 

4.  Identification  of  additional 
reasonable  alternatives. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

6.  Determination  of  potential 
cooperating  agencies  and  task 
assignments. 


The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  opportunities  in  the  ares 
being  analyzed. 

DATE:  Coounents  coDcemmg  the  scope 
of  the  analysis  sbotild  be  received  by 
April  1980  to  receive  broely 
consideration  in  the  preparation  of  the 
draft  EIS. 

ADDRESS:  Send  written  comments  to 
Tom  Hope,  Ehstrict  Ranger,  Glacier 
View  Raider  District  P  O.  Box  W, 
Cohmibia  Falls.  MT  59912. 
FOR  FURTHBI  INFORMATION  COSTTACT 
Cathy  Calloway,  Werner  Creek 
Interdisciplinary  Team  Leader  ot  Tom 
Hope,  District  Ranger,  Glacier  View 
Ranger  District,  Flathead  National 
Forest  P.O.  Box  W,  Columbia  Falls.  MT 
59912. 

SUPPLCMENTARV  MFORttATION: 

Management  activities  under 
considerabon  would  occur  m  an  area 
encompassing  approximately  5400  acres 
of  National  Forest  lands  m  the  Big  Creek 
Geographic  Unit  on  the  Glaaer  View 
Ranger  District  as  delineated  in  tbe 
Flathead  Forest  Plan.  Included  in  the 
area  of  analysis  are  all  or  portions  of  the 
following:  sections  1-5.  T32N,  R22W. 
secUons  25-28  and  33-36.  T33iN.  R22W: 
sections  5-6  T32N.  R21 W:  and  sectwns 
30-32.  T33.N.  R21W,  Principal  Montana 
Meridian. 

The  Land  and  Resource  Management 
Plan  for  the  Flathead  National  Forest 
provides  the  overall  guidance  for 
management  activities  in  the  potentially 
affected  area  through  its  goals, 
obiectrves.  staixlards  and  goidehnes. 
and  management  area  direction.  In  the 
Forest  Plan,  timber  harvest  and 
reforestation  was  tentatively  scheduled 
in  the  Wem»  Cre^  area  in  1990. 

Most  areas  of  proposed  harvest  and 
reforestatioc  for  the  Werner  Creek 
project  are  within  Management  Area  15. 
Forest  plan  direction  states  tfast 
Managnnent  Ares  15  consists  of  lands 
wher.:  timber  management  with  roads  is 
economical  and  feasible.  T^e 
management  goal  is  to  manage  those 
lands  suitable  for  timber  production  for 
the  long-term  growth  and  production  of 
commercially  valuable  wood  products 
as  well  as  provide  for  soil  and  water 
protection,  wildhfe  habitat  and  roaded 
recreation  opportunities. 

In  addition,  road  construction,  re- 
construction, and  timber  harvest  and 
reforestation  may  occur  within 
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MdnageR>«nt  Ar«a  12  (np«rian  areas 
■lon^  perennial  ■treama)  or 
Manajiement  Area  17  (riparian  areas 
with  typically  intennltten  itreama). 
Management  goals  For  Management 
Area  12  are  to  emphaslxe  old-growth 
habitat,  water  quality  and  fishenes  and 
vegetative  diversity  for  wildlife  habitat. 
(kMils  for  Management  Area  17  are 
similar,  and  also  include  maintaining  a 
sustained  yield  of  timber 

The  analysis  will  consider  a  range  of 
alternatives  One  of  these  will  be  the 
"no-action"  alternative,  in  which  all 
harvest  and  regeneration  activities 
would  be  deferred.  Other  altematives 
will  examine  various  levels  and 
locations  of  harvest  and  regeneration  to 
provide  emphasis  on  differing}  mixes  of 
timber  and  non  timber  resource  values 

The  analysis  will  disclose  the 
envin)nment«l  effects  of  altemafive 
ways  of  implementing  the  Forest  Plan 
The  Forests  Service  will  analyze  and 
document  the  direct,  indirect,  and 
cummulative  environmental  effects  of 
the  alternatives  In  addition,  the  F.IS  will 
disclose  the  analysis  of  site  specific 
mitigation  measures  and  their 
effectiveness 

Public  participation  Is  especially 
Imp^irtant  at  several  points  of  the 
analysis  People  may  visit  with  Forest 
Service  officials  at  any  time  during  the 
analysis  and  pnor  to  the  decision. 
However,  two  pienods  of  time  are 
identified  for  the  receipt  of  comments  on 
the  analysis  The  two  public  comment 
pencxls  are  during  the  scoping  process 
(now  thru  April  15,  1989)  and  In  the 
review  of  the  Draft  FIIS  (MHy-|iin»'. 

lueu) 

The  Fish  and  Wildlife  Servir*', 
Department  of  the  Interior,  will  t)e 
informally  con8ultp<l  throughout  the 
analysis.  To  meet  the  requirements  of 
the  F.nddngered  Species  Act,  the  Fish 
and  Wildlife  Service  will  review  the  FJS 
and  biological  evaluation  and  if 
necessary  render  a  formal  Biological 
Opinion  of  the  effects  on  the  Threatened 
and  pjidangered  Species  including 
xnzzly  bear,  grey  wolf,  and  bald  eagle 

The  DFJS  is  expected  to  be  filed  with 
Ihe  Fjivlronmenlal  Protection  Agency 
(FPA|  and  available  for  public  review  In 
May  low  At  that  time  the  ¥J>\  will 
publish  a  notice  of  availability  of  the 
DFJS  in  the  Fad«ral  Raglatar  After  a  45 
day  public  comment  period,  the 
comments  received  will  be  analyzed  and 
considered  by  the  Forest  Service  In  the 
final  environmental  impact  statement 
(reiS)  The  reiS  is  scheduled  to  be 
completed  by  August  1989,  The  Forest 
Service  will  respond  in  the  FEIS  to  the 
comments  received  on  the  DFllS  The 
Dlstnct  Ranger  who  Is  responsilile 
official  for  this  US  will  make  a  decision 


regarding  this  proposal  considering  the 
comments,  responses  and  •nvlronmental 
consequences  dlscuased  In  the  PEIS.  and 
applicable  laws,  regulations,  and 
policies.  The  decision  and  reasons  for 
the  decision  will  be  documented  In  a 
Record  of  Dedsioa 

Tom  Hope.  District  Ranger  for  the 
Glacier  View  Ranger  District  Flathead 
National  Forest  is  the  Responsible 
Official, 

Date  February  Zft.  1980 

Too  Hop*. 

Dtslnct  Ranger  Glacier  View  Ranger  UialruL 
Flathead  National  FomL 
|KK  [>)C  80-M55  Filed  5-8-88-,  8  45  am) 
■a.1  wi  cooa  s«is-«t-a 


F1ath«Ml  Natlonai  PorMt,  Oiacter  View 
Ranger  Dtotrtct,  Ratheed  County. 
Montana,  L^iaiaho  Timber  Sale 

AOCNCv:  Forest  Service,  Agriculture, 
ACnOfc  Notice  of  Intent  To  Prepare  an 
Flnviromnental  Impact  Statement 


The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (FJS)  to  analyie  and  disclose 
the  environmental  impacts  of  a  proposal 
to  harvest  and  regenerate  timber  in 
portions  of  Lakalaho  Creek,  on  the 
(ilacier  View  Ranger  District  Flathead 
County.  Montana  This  fcllS  will  tier  to 
the  Flathead  National  Forest  Land  and 
Resource  Management  Plan  of  January. 
19fle,  which  provides  overall  guidance  in 
achieving  the  desired  future  condition 
for  the  area.  The  purpose  and  goals  for 
the  proposed  action  are  to  help  satisfy 
short-term  demands  for  timber  and  to 
maintain  a  continuous  supply  of  timber 
in  the  future 

Some  preliminary  scoping  was  done 
for  thif  project  dunng  the  preparation  of 
an  Fjivironmental  Assessment  for 
Lakalaho  Creek  in  1987-88.  The  Forest 
Service  is  now  seeking  additional 
information  and  comments  from  Federal. 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may 
now  be  interested  in  or  affected  by  the 
proposed  actions  This  input  will  be 
used  in  preparing  the  Draft  EIS  This 
process  will  include: 

1   Identification  of  potential  issues. 

Z  Identification  of  issues  to  be 
analyzed  in  depth. 

3  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis 

4  Identification  of  additional 
reasonable  alternatives. 

5  Identification  of  potential 
environmental  effects  of  the 
altematives. 


0.  Determination  of  potential 
cooperating  agencies  and  task 
assignmenU. 

The  agency  Invites  written  comments 
and  sijggestiona  on  the  issues  and 
management  opportunities  in  the  area 
being  analyzed 

DATE  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
April  7, 1960  to  receive  timely 
consideration  in  the  preparation  of  the 
draft  E3S. 


Send  written  comments  to 
Tom  Hope.  District  Ranger,  Glacier 
View  Ranger  Ehstrict  P.O.  Box  W. 
Columbia  Falls.  MT  59912. 
FOM  PumrNcn  impohmajwh  contact: 
Dave  Cawrse.  Lakalaho 
Interdisciplinary  Team  Leader,  or  Tom 
Hope,  District  Ranger,  Glacier  View 
Ranger  District  Flathead  National 
Forest  P  O.  Box  W,  Columbia  Falls,  MT 


Management  activities  under 
consideration  would  occur  in  an  area 
encompassing  approximately  3800  acres 
of  National  Forest  lands  in  the  Big  Creek 
Geographic  Unit  on  the  Glacier  View 
Ranger  District  as  delineated  in  the 
Flathead  Forest  Plan.  Included  in  the 
area  of  analysis  are  all  or  portions  of  the 
following:  sections  IZ  13. 14.  and  24. 
T32N.  R22W;  and  sections  5.  7,  8, 17-20. 
T32N,  R21W,  Principal  Montana 
Meridian 

The  land  Resource  Management  Plan 
for  the  Flathead  National  Forest 
provides  the  overall  guidance  for 
management  activities  in  the  potentially 
affected  area  through  its  goals, 
objectives,  standards  and  guidelines, 
and  management  area  direction.  In  the 
Forest  Plan,  timber  harves  and 
reforestation  was  tentatively  scheduled 
in  the  Lakalaho  Creek  area  in  1990,  The 
Lakalaho  Creek  analysis  will  examine 
site  specific  activities  that  are  consistent 
with  the  Forest  Plan  guidelines, 
standards,  and  management  area  goals 
Road  building  and  timber  harvest  are 
proposed  to  take  place  in  the  following 
management  areas  within  the  Lakalaho 
project  area. 

Management  Area  7:  Consists  of 
timberlands  in  visually  sensitive  areas. 
Management  activities  are  not 
dominant  A  pleasing,  naturally 
appearing  landscape  is  maintained. 

Management  Area  IS:  Consists  of 
lands  classified  as  suitable  for  timber 
management,  and  timber  harvest  is 
scheduled.  The  management  goal  is  to 
manage  these  lands  for  the  long-term 
growth  and  production  of  commercially 
valuable  wood  products  as  well  as 
provide  soil  and  water  protection. 


wildlife  habitat  maintenance,  and 
roaded  natural-appearing  recreation 
opportunities. 

The  analysis  will  consider  a  range  of 
altematives.  One  of  these  will  be  the 
"no-action"  alternative,  in  which  all 
harvest  and  reforestation  activities 
would  not  be  done.  Other  altemadves 
will  examine  various  levels,  locations 
and  cutting  methods  of  harvest  and 
reforestation  to  provide  emphasis  on 
different  mixes  of  timber  and  non-timber 
resources. 

The  Forest  Service  will  analyze  and 
document  the  direct  indirect  and 
cumulative  environmental  effects  of  the 
altematives.  In  addition,  the  EIS  will 
disclose  the  analysis  of  site  specific 
mitigation  measures  and  their 
effectiveness. 

Public  participation  is  especially 
important  at  several  points  of  the 
analysis.  People  may  visit  witii  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  Two 
periods  of  time,  however,  are  identified 
for  the  receipt  of  comments  on  the 
analysis. 

The  two  public  comment  periods  are 
during  the  scoping  process  (now  thru 
April  7. 1960)  and  in  the  review  of  the 
Draft  EIS  [May.  198B). 

The  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  will  be 
informally  consulted  throughout  the 
analysis.  To  meet  the  requirements  of 
the  Endangered  Species  Act  the  Fish 
and  Wildlife  Service  will  review  the  EIS 
and  biological  evaluation  and  if 
necessary,  render  a  formal  Biological 
Opinion  of  the  effects  on  the  Threatened 
and  Endangered  Species,  the  grizzly 
bear  and  gray  wolf. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
May  1989.  At  that  time  the  EPA  will 
publish  a  notice  of  availability  of  the 
DEIS  in  the  Federal  Regbtar.  After  a  45- 
day  public  comment  period  the 
comments  received  will  be  analyzed  and 
considered  by  the  Forest  Service  in  the 
final  environmental  impact  statement 
(FEIS).  The  FEIS  is  scheduled  to  be 
completed  by  August  1989,  The  Forest 
Service  will  respond  in  the  FEIS  to  the 
comments  received  on  the  DEIS.  The 
District  Ranger  who  is  the  responsible 
official  for  this  EIS  will  make  a  decision 
regarding  this  proposal  considering  the 
comments,  responses  and  environmental 
consequences  discussed  in  the  FEIS,  and 
applicable  laws,  regulations,  and 
policies.  The  decision  and  reasons  for 


the  decision  will  be  docomented  in  a 
Record  of  Decision. 

Date:  February  za  1986, 
Tom  Hope, 

District  Ranger,  Giacier  View  Ranger  District, 
Flathead  National  Forest 
[FR  Doc.  80-5456  nied  3-8-86;  8:45  am] 
MLUNQ  coot  S«1S>1Mi 


Packera  and  stockyards 
AdmMstnrtkNi 

Amendment  to  CerttflcatkNi  of  Central 
FiNng  Syatam— Louisiana 

The  Statewide  central  filing  system  of 
Louisiana  has  been  previously  certified 
pursuant  to  section  1324  of  the  Food 
Security  Act  of  1985,  on  the  basis  of 
information  submitted  by  Bob  Odom. 
Commissioner  of  Agriculture,  for  farm 
products  produced  in  that  State  (51  FR 
47036,  December  30, 1986;  53  FR  15722. 
May  3. 1988;  and  53  FR  24755.  ]une  30. 
1988). 

The  same  system  is  hereby  certified 
on  the  basis  of  information  submitted  by 
the  Lousiana  Department  of  Agriculture 
&  Forestry  lot  additional  farm  products 
produced  in  that  State  as  follows: 
Potatoes,  Irish.  Eggplant  Okra,  Crabs, 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Andiority:  Sec.  1324(cN2).  Pub.  L  69-198,  99 
StaL  1535.  7  U.S.C  1631(c)(2):  7  CTR 
2.17(e)(3).  2.56(aM3).  61  FR  22795. 

Dated:  March  6. 1989. 

B.H.  (BiU)  lones. 

Administrator,  Packers  and  Stockyards 
A  dministration. 

[FR  Doc.  89-5493  Filed  3-6-89;  8:45  am] 
BiujNa  cooc  s4ieHa>-M 


Soil  Conservation  Service 

East  Yettow  Creek  Watershed. 
Missouri;  Avaiabie  of  a  Record  of 
Decision 

agency:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  availability  of  a 

record  of  decision. 

summary:  Russell  C.  Mills,  responsible 
Federal  official  for  projects 
administered  under  the  provisions  of 
Pub,  L.  83-566, 16  U.S.C  1001-1008.  in 
the  State  of  Kfissouri.  is  hereby 
providing  notification  that  a  record  of 
decision  to  proceed  with  the  installation 
of  the  East  Yellow  Creek  Watershed 
project  is  available.  SiMle  copies  of  this 
record  of  decision  may  be  obtained  from 


Russell  C.  Mills  at  the  address  shown 
below. 

FON  FURTNCn  INFOIIATIOW  CONTACT: 

Russell  C.  Mills.  State  Conservationist 

Soil  Conservation  Service.  555  Vandiver 
Drive,  Columbia.  Missouri  6520Z 
telephone  (314)  875-5214. 
RusaeU  C  MiDs, 
State  Conservationist 
Date:  March  2. 1986. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901  Watershed  Protection 
and  Flood  Prevention.  State  and  local  review 
procedures  for  Federal  and  fe<lerally  assisted 
programs  and  projects  are  applicable) 

[FR  Doc.  89-5539  Filed  3-8-86:  8:45  am] 


COMMISSION  ON  CIVIL  RIGHTS 

Psnnsytvania  Advisory  Committee 
Agenda  and  Notice  of  PuMc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Ri^Ks. 
that  a  meeting  of  Pennsylvania  Advisory 
Committee  to  the  Commission  will 
convene  at  9:15  a.m.  and  adioum  at 
12:45  p.m  on  Thursday.  April  6. 1966.  in 
the  Third  Floor  PubUc  Information  Room 
of  the  Federal  Reserve  Bank  Building. 
100  North  Seventh  Street  Philadelphia. 
Pennsylvania.  The  meeting  will  feature  a 
forum  entitied  "Implementing  the  1968 
Fair  Housing  Amendments  Act"  which 
will  begin  at  9:45  a.m.  in  the  same 
location.  Federal.  State,  cmd  local 
government  officials  and  representatives 
of  nonprofit  institutions  will  make 
presentations  on  the  subject 

Persons  desiring  additional 
information  on  this  matter  should 
contact  Committee  Chairperson  Susan 
M  Wachter  (215/898-6355)  or  John  L 
Binkley,  Director  of  the  Eastern  Regional 
Division  of  the  Commission  at  (202/525- 
5284  or  TDD  202/376-8117).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted  pursuant  to 
the  provisions  of  the  rules  and  reguietioni  of 
the  Ck>mmissioa 

Dated  at  Washingtoa  DC  March  2. 1969 
Melvin  L.  leaking. 
Acting  Staff  Director. 
[FR  Doc.  89-5457  FUed  3-6-66:  8:45  am] 
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Fad«ai  Regialv  /  VoL  **.  No.  46  /  Tburaday.  March  0.  1889  /  Notice* 


OePAimiENT  OF  COHMERCC 
lnt«ma«onal  Trad*  AdrnMctratton 
Export  Trad*  CiWWf  la  of  I 


aOCMCY:  Intemaltoaai  Trade 
Adminntration.  Commerce. 

ACnoic  Notice  of  iippli(.ati<ML 


r  The  Office  of  Export  Tradir^ 
C;ompany  Affair*.  IntemAtional  Trade 
Adminiftratioa.  Department  of 
Conunefce.  h«a  recalved  an  aypltcatioc 
for  an  Export  Trade  CorttTioata  of 
Review  This  notice  summanxes  the 
conduct  for  which  certification  la  tought 
and  requetla  comment*  relevant  to 
whathar  tiia  CartiiicaU  aiaouid  b« 
isiued. 


UMI 


Thoma»  H  Stillman.  Dlr«ctor,  Office  of 
Export  Trading  Company  AfTalni. 
intemattonal  Trad*  Administration. 
202/377^131.  Thia  la  oot  a  loli-fra* 
number 

of  the  Export  Tradiag  Coapangr  Act  of 
1982  (Pub.  L  V-tn)  aathafixea  Ihm 
Secretary  cd  rmaMaira  to  taaua  Bxpon 
Trade  Cartlfloataa  af  Ranhmw.  A 
Certlfica<a  at  IUtmw  protacU  ite  holdar 
and  tha  aiaabara  idaattfiwi  In  \tm 
CertlfkaU  koaa  atata  and  Padaral 
govemnHBl  aoUtraat  actlaaa  and  farai 
pHvata.  tnbia  ftaai^a  antifenal  acttona 
for  tha  export  oandarl  apaciftad  in  the 
Certificate  awl  oanriad  aut  In 
comphanca  with  ita  taraa  aad 
condiUoM.  Sactioa  tai(bMl)  (rf  tha  Act 
and  15  CFR  a2ft.a(a)  na^alia  tka 
Secretary  to  publiah  a  f¥>ttoa  la  the 
Fadaral  Raglatar  klaatifylag  tiM 
applicant  and  aammarixiag  Ita  propoaad 
export  conduct 

Raquaat  laa  PuhOc  CaniMaala 

Intaractad  partlaa  may  aukmM  arrUtao 
commenta  ralawaat  to  the  JalaiaaiiaHun 
whether  the  Cartificata  ahould  be 
ifliued.  An  original  and  Qva  (5)  oopias 
should  be  ■abmiUed  aol  latar  than  20 
daya  aflar  tha  date  of  this  aottca  to: 
OfTlca  af  Export  Trading  Company 
AfTairt.  Inlerrtatlonal  Trade 
Adralniatration.  Department  of 
Comaiaroa.  Ra«ai  \tX9t\,  Waafainfiton. 
DC  3OZ90.  hifmiiMttuii  aubinlttad  by  any 
person  la  exempt  from  disclosnr*  under 
the  Fiaedom  of  Information  Act  (5  U.S  C. 
552).  Commenta  should  refer  to  Hits 
application  as  "Export  Trade  Cartificata 
of  Review.  appbcaMon  laMibar  IB- 
00005."  A  summary  of  tha  • 
follows. 


Summary  of  AppHratian 

Applicant  CherreX  Corporation 
("CherreX").  2220  UnivarsMy  Parii  Dnva, 
Suite  200.  Contact;  C  Richard  loKnatoo. 
Telephone  517/347-0010. 

AppitCXTttom  No  :  W-00006. 

Date  Deemed  Submitted:  February  28. 
1969 

Members.  Bumefte  Foods.  h»c.. 
Hartford.  Ml;  Baekirk  Prooe«a»ng,  Inc., 
Lawrence,  Ml:  Cherry  Cantrai 
Cooperative,  Inc.  Traverse  ClTy.  ML 
Cherry  Marketing  Institute.  Inc., 
Okemoa.  ML  Come  took /Xiidugan  FmU 
Division  (a  division  of  Curtice  Bums 
Foods).  Rochester,  f^:  DeRulter  Farms, 
Hart  Ml:  Craat  Lakaa  Intnatkwal 
Tradki«.  Iwl.  TVavaeaa  dry.  liC:  Craat 
Lakes  PacUag  CoMpuy.  Kapwadia.  Mt 
Ludington  Ftvit  bGdaoifa.  Inc 
Ludingtask  M:  aad  AaPili  h  T 
Traversa  City.  ML 

Export  Trade: 

Products.  Procasasd  red  ckac 
(prunus  cerasua)  and  cherry  products, 
includbig  ckarrjr  frie  filling,  water  pack 
cherriaa.  charry  iatoe  ooBcantrata.  ^ad 
chemaa.  froaHi  pack  cfaflinaa. 
individually  ^aick  fraaan  ika  i  lau. 
cherry  sausage,  aad  cherry  laaia,  (ellMa. 
and  saacas. 

Export  Trade  FacdMatian  SarMoea  (as 
they  relate  to  tha  axport  of  Prodacta). 
Trade  promotion,  marketing,  salaa.  and 
traoaportation  sarvicas  (iBfliiding 
packing.  traaapoctaOoB.  wharfiog  aad 
handling,  trade  docamantBtiaik  irei^t 
forwarding,  storage,  and  cualoaia 
clearance). 

Technology  Rights.  Technology 
r«laled  to  the  ^»mjesa*ng  of  the  Ptodncts. 

Export  MarkeU. 

All  parts  of  the  world  axcapt  tha 
llmtad  Sutaa  (tha  filty  sUtas  of  tha 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Pnerto  Rico,  the 
Virgin  Islands,  American  Samoa.  Guam, 
the  Commonweattfa  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Actirftiea  and  Methods  of 
Operation. 

CherreX  and  the  Members  propose  lo 
engage  in  the  taint  expori  of  the 
Products  by: 

1.  Selling  the  Psadiicla  ia  Export 
Markets  latdar  tka  CharaJt  ar  athar 
commoa  hraad  ar  label: 

2.  CherreX  negotiating  and  aafteriag 
into  agreamanU.  on  behaKofaod  with 
the  advioe  of  the  Moasbeia.  for  the 
transpotialioii.  Iiiragi.  aad  pronotion 
(IncladiM  InKla  aha«ML  advwHaiai 
contrartii^  akarkadag  sarvioaa)  of  %m 
Members'  Products  In  Export  Markets: 


3  Shariiv  iraiiaporUtloa.  slorage.  aad 
promotion  coats  asaociatad  with  the 
export  of  the  Products  through  CherreX. 

4.  Establishing  pnces  and  terms  for 
the  sale  of  the  Products  in  Export 
Markets: 

5  Allocating  export  sales  and  export 
markets  among  the  Maaibers  on  the 
basis  of  each  Member's  commitment  of 
Products  for  sale  in  Export  Markets. 

6.  CherreX  granting  to  nanmembers 
exclusive  distrftnitorship  rights  in 
specific  Elxport  Markets; 

7.  CherreX  negotiating  and  entering 
into  agreements,  on  behalf  of  and  with 
the  advice  of  the  Members,  wlft  buyers 
in  Export  Markets  for  the  9e\e  of  (he 
Members'  Pnaducts; 

8.  Adviaing  and  ooopareting  with  the 
U.S.  Government  in  eatabHehing 
procedures  regulating  the  export  of  the 
Products: 

9.  Negotiating  aad  ealeriBg  iolo 
agreements  wtd>  faraipi  guvauownts 
and  foreign  peraaaa  re^ardu^  the 
quantitiaa.  time  parioda.  prioea,  and 
terms  aad  oooditioas  upon  which  the 
Members  shall  export  tha  Products: 

10.  Developing  new  processing 
technology,  new  product  applications 
and  new  produces  for  Export  Markets; 
and 

11.  Licensing  processing  technology  to 
licensees  m  Export  Markets. 

Date  March  3. 1*0i 
Tboesaa  H.  SUBman. 

Director.  Office  of  Export  Trading  Cotapany 
Affoirt 

[FR  Doc  8B-5509  Filed  3-S-M:  8:45  am] 
\  coot  Mia-on-M 
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Sarvtea 

krtenl  To  Qrwit  Exekmhtm  Patent 
Llcenae;  lM«tar  mduatriea.  Ltd. 

The  National  Technical  Infomtatlan 
Service  (NTIS).  US.  Department  of 
Commeroe.  intenda  to  grant  to  Uni-6tar 
Industrias.  Ltd..  havtag  a  plaoe  af 
business  in  Caba.  IL  tVCZ7,  an  exchialvc 
licflMc  in  Itw  Ualtod  Slates  and  certain 
forel^  caaatiies  to  practloa  the 
inventioB  iMbwriieri  In  the  U.8.  Patent 
4.454.268  (Pateat  AppUoalioa  Serial 
Number  O^HV.lBl.  *3taick4aaed 
Semipennaafala  FilBs.'  Tha  pattt  rights 
in  this  iaiTenlian  have  been  iiassgrifri  to 
the  UnMad  8«ataa  af  America,  as 
represented  by  tha  Dipailiuint  of 
Comaeroa. 

The  iateaded  licanae  will  be  royalty- 
bearing  and  wili  comply  with  the  (eraoa 
and  conditkMU  of  M  USJC  208  and  S7 
CFR  4017.  The  inteaded  hoenae  may  be 
granted  unless,  within  sixty  daya  from 


the  date  of  this  published  Notice.  NTIS 
receives  vvritten  evidence  and  argimient 
which  establishes  that  the  grant  of  the 
intended  Ucenses  would  not  serve  the 
public  interest 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
bcense  must  be  tubmitted  to  Douglas  |. 
Campion.  Office  of  Federal  Patent 
Licensing.  NTIS.  Box  1423,  Springfield. 
VA  22151. 

Copies  of  the  subject  patent  may  be 
purchased  from  the  Commissioner  of 
PatenU,  U.S.  Patent  ft  Trademark  Office. 
Washington.  DC  20231. 
Douglas ).  Canptoo. 

Associate  Director,  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service,  US.  Department  of  Commerce. 
(FR  Doc.  BO-5459  PUed  3-6-89;  8:45  am] 
■HjjNa  COOC  MtS  S<  M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Changes  In  Vlaa  Arrangementa  To 
Coindda  WNh  hnptemenlatlon  of  the 
HermonlMd  Tartff  Schedule; 
Correction 

March  8. 1968. 

On  page  52468,  3rd  column  of  the 
Federal  Regiatar  notice  published  on 
December  28, 1968  (53  FR  52464).  add 
Category  223  (all  HTS  numbers  in 
Category  223.  excluding  cotton  webs, 
wadding  and  batting  in  5eO1.21X»10)  for 
Mexico. 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  89-5495  Filed  3-6-80;  8:45  am] 
■NJJNa  COOC  aSIMM-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

DIA  Advisory  Bovd's  Slghit  Psnel; 
Cancellation  of  Meeting 

AOENCv:  Defense  Intelligence  Agency 
Advisory  Board. 

action:  Notice  of  cancellation  of  closed 
meeting. 

summiary:  Notice  is  hereby  given  that 
the  closed  meeting  of  the  DLA  Advisory 
Board's  SIGINT  PaneL  scheduled  for  1 
March  1080,  previously  annotmced  in 
the  Federal  Ragltter  on  Friday,  February 
3. 1988.  Volume  54.  No.  22,  FR  Document 
89-2589  was  cancelled. 


Fon  njRTNta  aiPoimATiow  contact. 
Lieutenant  Colonel  John  E.  HatleUd. 


USAF.  Executive  Secretary.  DIA 
Advisory  Board.  Washingtoa  DC  20340- 
1328  (20Z  373-4930). 
L.M.  Bymim. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Debase. 

March  6. 1989. 
|FR  Doc.  89-5518  Filed  3-8-6B:  &-45  am) 

BIUNO  COOC  3S1S41-M 


Meeting  of  the  National  Advlaory  Panel 
on  the  Education  of  Handteapped 
Dependents 

action:  Change  in  location. 

StiSiMARV:  The  location  of  the  meeting  of 
the  National  Advisory  Panel  on  the 
Education  of  Handicapped  Dependents 
scheduled  for  March  28  throu^  30  as 
pubUshed  in  the  Federal  Raglstn  (VoL 
54.  No.  38,  February  28. 1960)  has  been 
changed  to  the  Capri  Hotel.  2700 
Eisenhower  Avenue,  Alexandria.  VA 
22306,  telephone  703-329-2323.  All  other 
information  remains  unchanged. 

March  3. 1989. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defease. 

[FR  Doc.  89-5440  Filed  3-6-69;  8:46  am] 
auxMO  CODE  aais-et-H 


Advisory  Group  on  Electron  Devices; 
Advisory  Committee  Meeting 

summary:  Working  Group  A  (Mainly 
Microwave  Devices)  of  the  DoD 
Advisory  Group  on  Electron  Devices 
(AGED]  aimounces  a  closed  session 
meeting. 

date:  The  meeting  will  be  held  at  0800, 
Wednesday,  5  April  1989. 
AOORESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc.,  2940  Presidential  Drive. 
Suite  210.  Fairbom.  Ohio  45433. 
FOR  FURTHER  INFORMATION  CONTACT 
Harold  Summer.  AGED  Secretariat  2011 
Crystal  Drive,  Suite  307,  Arlington. 
Virginia  22202. 

StJPPLEMENTARV  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  Initiate  with 


industry,  tmiversities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  classified  program 
details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  92-463,  as  amended  (5  U.S.C 
App.  n  10(d)  (1982)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C  552b(c)(l)  (1962).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

March  3. 1969 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doa  89-5436  Filed  3-6-6S;  8:45  am] 
BtLUNQ  COOC  »ia-«t-a 


Defenee  Sdertce  Board  IMS  Summer 
Study  on  Improx-tng  Test  and 
Evahiatlon  EffoctNenese 

ACTION:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
1989  Summer  Study  on  Improving  Test 
and  Evaluation  Effectiveness  will  meet 
in  closed  session  on  April  11-12. 1989  at 
the  Pentagon.  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  examine  the  contributions  of 
modeling  and  simulation  to  Defense  test 
and  evaluation  so  as  to  improve  the 
acquisition  process. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L  92-463.  as  amended  (5  U.S.C. 
App.  n.  (1982)).  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  Usted  in  5  U.S.C 
552b(c)(l)  (1982).  and  that  accordingly 
this  meeting  will  be  dosed  to  the  pubhc 

March  3. 1989. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 
[FR  Doc.  80-5437  Filed  3-6-68:  6:45  am) 
BiLUNocooc  asis-eva 
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Study  on 
IdontHtetlon 

AcnOM:  Notlcfl  of  idviaory  conunittec 


:  Tha  Dmtmm*  Scteaoa  fiowil 
1989  SumBMr  Study  oo  h4aD-Coop«rativ« 
Idflntification  will  meet  In  doasd  ••••Ion 
on  April  13-14.  May  17-UiL  and  |ao«  14- 
15.  1960  at  the  VHDA  Corporation. 
Arlington.  Virginia. 

The  mlaaion  of  the  Oefanae  Science 
Board  is  to  adviae  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acqnlittlon  on  scientific  and 
technical  matter*  aa  they  affect  the 
perceived  nci*d»  of  the  Department  of 
Defense  At  these  meetings  the  Taak 
Force  wtil  receive  clasaifled  briefings, 
study  clasiiried  documents,  and  oooduct 
classified  uitarviews  on  ladiootofiea. 
Intelligence  data,  and  prograsBS  rvlatinf 
to  noncooperative  target  idantlftcatioa 
techniques 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
i\ib  L  92-463.  as  amended  (9  V.SJC. 
.'\pp  n.  (1982)].  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U  S.C. 
S52b(c)(l)  (1982).  and  that  accordingly 
these  meetinK*  wiU  be  cioaed  to  the 
fujblic. 
Mitrt  h  J.  IMB 
Linda  M.  Bjrmaai. 

A  Jfimatt  USD  FuderaJ  Ri^xwtmr  Luimoa 
( >f'ic9r.  Dapartwmnt  of  Dnft^nta 
1 1  R  Doc  IN-VUQ  FUmI  i-»~».  «:4&  amj 
aiLUMa  oooa  Mie-ti-« 


ACnotC  Notice  of  advisory  commitlee 
meetinga. 

tumsiWY.  The  Dafeoae  Science  Board 
Ttisk  Force  oa  Low  Obaervable 
1  M.hnology  will  meet  in  cioaed  seaaloa 
on  March  30  and  April  20.  1980  at  the 
Pentagoa  Arlington.  Virainia 

The  mlaaion  of  the  Defense  Science 
Fhittrd  IS  to  advise  the  Secretary  of 
n«'fHnse  and  the  Under  Secretary  of 
Defense  for  Acqnlsltion  on  sdentific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defenaa  At  theae  meetlnai  the  Task 
Fore*  will  eralaate  low  cmaerrable 
technology 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Commiltae  Act 
Pub  L  92''4a3.  aa  aaMdad  (ft  U.SX:. 
App  II.  (1982)),  ItkMbeasi 
that  these  USB  Taak  Fares 
concern  matters  listed  In  ft  U.S.C 
&&2b{c)(l)  (1982).  and  that  accordingly 


these  meetlogi  wtU  ba  cioaed  lo  the 
public. 

March  S.  106S. 

Uada  M.  Byvum. 

Altemaum  08D  ^dmai  HtgM»r  Uamm 

Officer.  Departwamt  c^DtfaMt. 

[FR  Doc  m-MM  PUed  3-S-80:  8:4i  aai| 


Dspartmant  of  itM  Air  Fore* 


Prtvacy  Act  el  tt74; 
Systocn  Nottco 

AOONCV:  Department  of  the  Air  Forcai. 

DoD 

ACnOK  Notice  of  an  amendment  of  an 

Air  Force  Syitera  of  Record. 


■FWCTwy  OATT  This  as 

be  effective  withovt  hirHwi  Bobca  on  or 
before  April  10.  IMS.  Bniaaa  commmts 
are  received  wkich  resuit  in  a  contrary 

determktation. 

AfXJMISS:  Send  any  comments  to  Ma. 
Unda  C  Ad«M.  8AP/AADAQt  The 
Pentagon.  Washingtoa  DC  2O33*-10a). 
telephone  (202)  S04-34Aa  Autovoo:  224- 
3488. 

gum.u«ctrr Airr  wro—TW.  The  Air 
Force  is  anMndiBg  a  tyateoi  erf  racords 
subject  to  the  Privacy  Act  of  1974  (ft 
use.  552a)  The  record  system  was 
previously  published  in  the  Federal 
Reglalar  at  M  FK  24365.  hme  28. 1888. 
Besides  minor  adltarial  dianps.  the  Air 
Force  is  amendiog  the  Routine  Uses 
provision  of  the  notice  so  as  to  add 
additional  users  Disclosures  of 
information  can  now  he  made  to 
Federal,  state  or  local  government 
Investigative  agencies  if  necessary  to 
obtain  information  for  a  bnman/ 
personnel  reliability  determination:  and 
to  the  National  Aaronauttca  and  Space 
Administratioo  (NASA)  concerning  its 
making.  tasulBg.  or  retattninff  a  hamnii/ 
personnel  rebnbittty  determnation 
re){urding  anaeoorted  aniry  to  specified 
spaoe  lauDfCfa  and  operations  relaled 
facilities  or  aceaa.  or  assifiUDenl  to 
designated  sensitive  positions  related  to 
space  launch  and  operatuuis  activitiaa. 

The  publication  of  this  amiandiDaQt  la 
required  by  avbsectian  (e)(4j(ll)  of  the 
Privacy  Act  (5  U.S.C.  562a).  Thia 
amendment  is  not  within  the  purview  of 
subsection  (r)  of  the  Act  that  reqnires 
the  submlaaion  of  a  new  or  altered 
system  repnrt. 

The  oomplete  Air  Force  invenUiry  of 
record  system  notices  subject  to  the 
FVivacy  Act  haa  bee*  publiahad  in  tha 
Federal  Ra#atw  to  this  data  aa  listed: 


BOFR 

50  Ft 
fiOFR 
61  FR 

81  FR 
61  FR 
61  FR 

51  FR 
61  FR 
51  FR 

82  FR 

63  re 
53re 
83  re 

83  re 


zsrr 

46«77 

loasr 

i531 

7371 

16705 

18827 

41382 

41402 

44332 

11M5 

24354 

4uao 

50072 

5uei 


Mas. 
Nevwihar  «.  1M6 
DwsMBbar  lA  1884 
Felmiary  1.  llias 
March  3. 1988 
May  11986 
May  23.  tS8B 
Norenber  14.  IMB 
NeiwiiKMr  t4,  zvSv 
Daoeasbar  8.  tns 
A^ULiaBT 
lune  28. 1988 
NeveasiMT  M.  1888 
Dacasbar  I\  IflW 
Deoeasbar  a.  1988 


March  3.  1988. 

UM.  Byaum. 

A  Itemate  OSD  Federal  Regitter  Uaitan 
Officer.  Department  of  Defsnae. 

F208  AraC  A 


Space  Human  Assurance  and 
Reliability  Program  (SHARP). 

•vmsi  yjocATtotc 

HQ  SD/CLFRX.  P.O  Box  92980.  Los 
Angeles  AfU  lioa  Ai«eiea.  CA  90009- 
2960:  HQ  SAMTO/XOa  Vandani>ets 
AFB,  CA  93437-8021;  Vf8MC/8P. 
Vandenberg  AFB.  CA  93437-6021; 
F^MC/SPI,  Patrick  AFB,  FL  32925-6215; 
and  CSTC/VOB.  P.O.  Box  3430.  Onizuka 
AFB.  CA  »40e»-343a 


Military,  civil  aervice,  and  contractor 
personnel  who  require  SliARP 
certification  for  unescorted  entry  to 
apecified  space  launch  and  operationa 
related  facilities  or  areas  at  certain  Air 
Force  or  National  Aeronautics  and 
Space  Administration  (NASA) 
installations  or  activities  or  for 
assignment  to  designated  sensitive 
space  launch  and  operations  positions 
at  such  instailations  or  fauiitias. 


•0  re  22332     liiaf  a 
changes  f(iil«w) 
SO  re  24872     )un«  12.  19BA 


CATiooMas  o»  wacowoa  m  thi  •vrmc 

Documentation  used  to  request 
ceriification.  to  ioclude  the  applicant's 
name,  social  security  number,  date  and 
place  of  birth,  level  of  security 
investigation,  medical,  financial,  and 
arrest  information,  and  data  pertaining 
lo  the  applicant's  certification,  aach  aa 
date  of  certification,  date  certification 
suspended,  withdrawn,  or  denied  (as 
appropriate)  and  date  recertificatlon 
required. 


Title  SO,  USH  7WJ.  Internal  Security 
Act  of  lOSO;  5  U AC  391.  Departmental 
Regulations;  10  U.S.C  8»1S,  "Secretary 
of  the  Air  Poroa:  Rower  and  datlaa: 
Delegation  br."  Kxacntive  Order  9897, 
November  1943  (SSN)  Numbering 
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System  for  Federal  Regiater  Accounta 
Relating  to  Individual  Persons;  32  CFR 
809a.l,  Enforcement  of  Order  at  Air 
Force  Installations.  Air  Force  Regulation 
(AFR)  127-2.  n  3-6  *  4-4.  U.S.  Air  Force 
Mishap  Prevention  Program;  Space 
Division  Regulation  (SDR)  55-3.  Space 
Human  Assurance  and  Rehability 
Program  (SHARP). 


To  obtain  background  information  for 
investigative  and  evaluative  purposes 
for  use  in  maidng  human/personnel 
reliability  determinations  under  SHARP 
regarding  personnel  (a)  seeking 
unescorted  entry  to  specified  space 
launch  and  operations  related  facilities 
or  areas  at  certain  Air  Force  or  National 
Aeronautics  and  ^ce  Administration 
(NASA)  installations  or  activities,  or  (b) 
occupying  sensitive  positions  related  to 
space  launch  and  operations  designated 
by  the  commander  of  such  installations. 

RouTMniaas  or  I 

TNI  tYSTBH,  aSCUIDMO  CA1 

toraucHi 

To  federal,  state,  or  local  government 
investigative  agencies  if  necessary  to 
obtain  information  for  a  human/ 
personnel  rehatnUty  determination;  to 
NASA  concerning  its  maidng,  issuing,  or 
retaining  a  human/personnel  reUabihty 
determinaticHi  regarding  unescorted 
entry  to  specified  space  launch  and 
operations  related  fadiities  or  areas,  or 
assignment  to  designated  sensitive 
positions  related  to  space  launch  and 
operations  activities.  See  also,  the 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Department  of  the  Air 
Force's  listing  of  record  system  notices 
and  reprinted  in  Air  Force  Pamphlet  12- 
36.  Privacy  Act  Systems  of  Records. 

pouaes  AND  raAcnccs  ran  STOMMO, 
wrrwgviwo.  acciMaia.  wtia— wis,  awo 

DtSFOSatO  OF  NKC0N08  M  TNB  8VSTIM: 


stohaoe: 

Maintained  in  file  folders,  binders, 
card  files,  computer  files,  and  computer 
products. 

wnmswaaajTY. 

Filed  by  name  and  security  number. 

SAFCOUAROS: 

Records  are  accessed  by  the 
custodian  of  the  records  system  and  by 
personnel  responsible  for  maintaining 
and  updating  the  record  system  in 
performing  their  official  duties.  Such 
personnel  are  screened  and  cleared  for 
access  to  SHARP  data  on  a  need-to- 
know  basis.  Records  are  stored  in 
locked  cabinets  or  file  containers. 
Computerized  files  reflecting  the  identity 
and  program  status  of  applicants  for 
SHARP  certification  are  protected 


against  unauthorized  access.  Computers 
containing  such  data  are  located  in 
controlled  access  areas  or  otherwise 
secured  so  as  to  preclude  unauthorized 
access. 

RCTENTION  AND  mSMMAL: 

Records  are  destroyed  in  accordance 
with  AFR  12-50,  Table  205-5.  Unit 
requests  for  investigation  or  unescorted 
entry  are  destroyed  when  no  longer 
needed.  AFR  12-50.  Table  205-5,  Rule  7. 
Completed  personal  history  statements 
or  comparable  forms  at  units  of 
assignment  are  destroyed  when  an 
individual's  employment  is  tenninated. 
AFR  12-50.  Table  205-5,  Rule  12. 
Documents  are  shredded,  pulped,  or 
burned  to  preclude  the  disclosure  of 
Privacy  Act  information. 


•YSTOS  MANAOCflfa)  AND  , 

Headquarters  Space  Division.  Deputy 
Commander  for  Launch  Operations, 
Plans  and  Operations  Divisicm.  SHARP 
Pro^^m  Manager,  SAMTO/X(X>, 
Vandenberg  AFB.  CA  93437-6021: 
SHARP  Administrator,  HQ  SD/CLFRX, 
P  O.  Box  92960.  Los  Angeles  AFB,  Los 
Angeles.  CA  90009-2900;  SHARP 
Administrator,  WSMC/SP,  Vandenberg 
AFB,  CA  93437-6021;  SHARP 
Administrator.  ESMC/SPL  Patrick  AFB, 
FL  32925-6215;  and  SHARP 
Administrator,  CSTC/VOB,  P.O.  Box 
3430,  Onizuka  AFB,  CA.  94088-3430. 


NOTVICATIONI 

Individuals  can  ascertain  if  their 
records  are  in  the  system  by  contacting 
the  system  manager  or  the  system 
location  where  the  requester  applied  for 
SHARP  certification.  Requesters  should 
identify  themselves  by  name  and  social 
security  number  to  facilitate  access. 

RECONO  ACCCS8  MOCCDURES: 

Written  requests  should  be  addressed 
to  the  system  manager  or  to  the  system 
location  where  the  requester  applied  for 
SHARP  certification.  For  personal  visits, 
the  requester  may  be  asked  to  show  a 
valid  identification  card,  a  driver's 
Ucense,  or  some  similar  proof  of 
identity. 

CONTESTVMI  RICORD*  PIIOCB)UIIES: 

The  rules  for  access  to  records  and  for 
contesting  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
system  manager  and  are  published  in 
Air  Force  Regulation  12-35,  32  CTR  Part 
806b. 


RECORD  SOURCE  CATtfl 

Information  is  provided  by  the 
individual;  his  or  her  supervisor  the 
servicing  security  pohce  organization; 
various  federal,  state,  and  local 


investigative  agencies;  and  the  local 
SHARP  Administrator  or  eqvuvalent 
NASA  official 

EXEMmONS  CLAIMED  TOR  THE  tVSTaK 

None. 

(re  Doc.  80-5441  Filed  3-8-89:  8:45  am) 
anjjNOcoDE  srw-ev4i 

Dapsitiiwil  of  th6  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (A^). 

Dates  of  Meeting:  27-31  March  1989. 

Time  of  Meeting:  0900-1700  hours. 

Place:  R  Monmouth,  N];  Ft  Belvoir. 
VA;  and  White  Sands  Missile  Range, 
NM. 

Agenda:  The  Army  Science  Board 
1989  Summer  Study  on  International 
Cooperation  and  Data  Exchange  to 
Enhance  the  Army's  Technology  Base 
will  meet  for  the  purpose  of  observing 
the  US /France  Technology  Woridng 
Group  Data  Exchange  Program.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  Title 
5.  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  2. 
subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  Contact  the  Army  Science 
Board  Administrative  Officer.  Sally 
Warner,  for  further  information  at  (202) 
695-3039  or  695-7046. 
Sally  A  Watnei. 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc.  89-5506  FUed  3-8-88:  &45  amj 
aajJNOcooE  s7io-os-« 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  (Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Date  of  Meeting:  30  March  1989. 

Time:  0700-1700  hours. 

Place:  Sacramento  Army  Depot 
Sacramento.  California. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  Total  Quality 
Management  will  hold  its  initial 
planning  meeting.  This  meeting  will  be 
open  to  the  public.  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the 
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tim«  and  in  the  nidnner  p«rniitted  by  the 
committee  The  ASB  Administrative 
Ofricer.  Sally  Wamer,  may  be  contacted 
for  further  information  at  |2«12)  895- 
3O3fl/704« 
S«lly  A.  WaniOT. 

Adwmittniltw  i.Hfn  nr  Army  S<ifnc«  Btwni 
|FR  0<)C  m-Mir  FiI«hJ  J-ft-aO;  8  45  urn  I 
BNjJMa  cooa  i7««-o*-ai 


ocPARTMEirr  of  education 

lCn>ANo.:M.12«| 

Stat*  Vocattonai  Rehabilitation  Unit  kv 
Sarvtoa  TraMng  Program.  New 
Awarda  for  Flacai  Year  (FY)  1»M 

Purpose  nf  Program:  This  program 
provides  grants  to  State  agencies  and 
other  public  or  nonprofi    agencies  and 
organizations,  including  institutions  of 
higher  education,  to  support  special 
projects  for  training  State  vocational 
rehabilitation  unit  personnel  In  program 
areas  essential  to  the  effective 
management  of  the  unit  s  program  of 
vocational  rehabihtation  services  or  In 
skill  areas  that  will  enable  Slate  unit 
personnel  to  improve  their  ability  to 
provide  vucAtional  rehabilitation 
services  to  individuals  with  severe 
disabilities.  Pursuant  to  34  CFR 
385  33(al.  fiscal  y«ar  1989  funds  are 
available  under  this  pn>gram  for  the 
support  of  new  projects  in  Department 
of  Education  Regions  1.  11.  IV.  V,  \\l  IX. 
and  X  only 

Deadline  for  Transmittal  of 
Apphcationt:  May  31.  1989 

Applications  Available:  March  10. 
1969. 

Estimated  Total  Available  Funds: 
$1,576,400 

Estimated  A  vailuble  Funds: 
Region  I— $249,650 
Region  II— 99.500 
Region  IV— 1656,100 
Region  V— 1209.225 
Region  VII— $16,850 
Region  IX— $271,850 
Region  X— $161,225 

Estimated  Ranj(e  of  Awards.  $5,500- 
$127,400. 

Estimated  A  verage  Size  of  A  wards: 
$;?9.410 

Estimated  Number  of  Awards: 

Region  I — 9 
Region  II — 1 
Region  IV— 13 
Region  V— 4 
Region  VII— 1 
Region  IX — 5 
Region  X — 7 

Note:  The  Departmenl  I*  not  bound  by  any 

estimates  in  thli  notice 

Project  Period  Up  to  36  months. 


Applicable  Regulations:  (a)  The 
P^ducation  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75.  77,  80.  and  85;  and 
(b)  the  regulations  for  this  program  in  34 
CYK  Parts  385  and  388. 

For  Applications  or  Information 
Contact  Mary  Ford.  US.  Department  of 
Education.  400  Maryland  Avenue  SW  . 
Room  3332  (Switzer  Building), 
Washington.  DC  20202-2850.  Telephone 
(202)732-1351 

Prosrmm  Authority:  28  U  S  C.  774 

DntiKi  March,  ft.  1989 
MadaWiM  WUL 

AtBiitant  Secretary.  Office  of  Special 
Education  and  Rehabilitation  Service*. 
(FR  Doc.  89-A53B  Filed  3-»-8e:  845  am] 

MLUMQ  cooa   MPS  IV-M 


DEPARTMENT  OF  ENERGY 

Fkwdplain/Wtlanda  Involvamant  for 
the  Propoaad  Claan  Coal  Tecfvwtogy 
Proiect  at  City  Water  Ught  I  Power, 
Lakeelde  Station,  umt  7,  SprlngfMd.  IL 

aocmcy:  Department  of  Energy  (DOE). 
ACnoic  Notice  of  floodplain/wellands 
involvement. 


r.  Under  the  Clean  Coal 
Technology  Program.  DOE  proposes  to 
fund,  in  part,  a  project  entitled 
"Fjihancing  the  Use  of  Eastern  and 
Midwestern  Coals  by  Gas  Rebuming- 
Sorbent  Injection  at  City  Water  Light  & 
Power.  Lakeside  Station.  Unit  7." 
Pursuant  to  10  CFR  Part  1022  (DOE's 
"Compliance  with  Floodplaln/Wetlanda 
Fjivironmental  Review  Requirements"). 
DOE  has  determined  that  this  action 
would  involve  activities  within  a 
floodplain/wetlands  and.  therefore,  the 
following  notice  is  submitted  for  public 
review  and  comment. 

In  accordance  with  DOE  regulations 
for  compliance  with  fioodplain/wetland 
environmental  review  requirements  (10 
CVK  Part  1022).  DOE  will  prepare  a 
fioodplain/wetland  assessment  for  this 
site.  The  fioodplain/wetland  assessment 
will  be  incorporated  into  the 
environmental  assessment  to  be 
prepared  for  this  proposed  action.  Maps 
and  further  information  are  available 
from  DOE  at  the  address  shown  below. 
DATC  Any  comments  are  due  on  or 
before  March  24.  1989 
AOONCSS:  Address  comments  to  the 
Pittsburgh  Energy  Technology  Center. 
Department  of  Energy,  P.O.  Box  10940, 
Pittsburgh.  PA  15238.  All  comments 
should  refer  to  the  project  title. 
FOn  PUNTHan  INrOWMATION  CONTACT 

Dr  Eari  Evans.  Environmental  Project 
Manager.  Pittsburgh  Energy  Technology 


Center.  Department  of  Energy.  P  O.  Box 
10940,  Pittsburgh,  PA  15236.  (412)  892- 
5709 

tKM^^lMMKHTAirt  INFOmtATION:  The 
proposed  project  Is  a  field  evaluation  of 
the  effectiveness  of  gas  rebuming- 
sorbent  injection  (GR-SI)  technologies 
in  controlling  NO,  and  SOi  emissions 
from  a  coal-fired  boiler  equipped  with  a 
cyclone  combustor  The  evaluation  will 
be  conducted  at  City  Water  Light  and 
Power  (CWLP).  Lakeside  Station. 
Lakeside  Station  includes  three  coal- 
fired  steam  generating  electrical  units 
with  a  total  net  generating  capacity  of 
100  MWe.  The  project  will  be  conducted 
in  Unit  7.  a  33  MWe  cyclone-fired  boiler. 

Lakeside  Station  and  the  adjacent 
Dallman  Station  occupy  a  75-acre  site 
on  the  northwest  shore  of  Lake 
Spnngfield  in  Sangamon  County. 
Illinois.  Coal  combustion  and  flue  gas 
cleaning  wastes  are  transported  to  an 
existing  on-site  waste  disposal  area 
located  immediately  north  of  Lake 
Springfield.  This  disposal  area  includes 
three  ash  ponds  for  wet  disposal  of  fly 
ash  and  bottom  ash  from  the  two 
stations,  and  three  dry  landfill  cells  for 
disposal  of  dewatered  fiue  gas 
desulfunzation  sludge  from  Dallman 
Station.  The  Hood  rone  map  from  the 
Federal  Emergency  Management 
Agency  for  the  Lakeside  Station  area 
shows  that  the  power  station  is  not 
located  within  the  fioodplain.  However, 
the  waste  disposal  area  is  located 
within  the  100-year  fioodplain  of  Lake 
Springfield,  i.e.  an  area  with  a  one 
percent  chance  of  being  fiooded  in  any 
one  year. 

The  power  station  area  does  not 
contain  wetlands.  However,  information 
obtained  from  the  US  Fish  and  Wildlife 
Service  indicates  that  the  existing  ash 
pond  and  dry  landfill  cells  contain 
wetland  areas.  The  ash  pond  contains 
wetlands  that  are  classified  as 
lacustrine  littoral  unconsolidated  shore 
seasonal  diked/impounded  wetlands 
and  lacustrine  limnetic  unconsolidated 
bottom  permanent  diked/impounded 
wetlands.  The  dry  landfill  cells  contain 
wetlands  that  are  classified  as 
palustrine  unconsolidated  bottom 
intermittently  exposed  diked/ 
impounded  wetlands. 

The  Illinois  Department  of 
Conservation,  which  c   mpiled  the 
wetlands  map  for  the  U.S.  Fish  and 
Wildlife  Service.  Indicates  that  the  ash 
pond  and  landfill  wetlands  are  so 
identified  because  they  contain  standing 
water,  and  not  because  they  support 
aquatic  life.  The  ponds  and  landfill  cells 
were  excavated  for  the  purpose  of  waste 
disposal,  and  did  not  contain  standing 
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water  or  support  aquatic  life  prior  to 
excavation. 

Project  construction  will  involve 
rptrofit  to  the  existing  power  plant.  All 
construction  will  take  place  in  the 
immediate  vicinity  of  the  boiler  except 
pipeline  installation,  which  will  involve 
on-site  construction  of  a  1400-foot 
natural  gas  pipeline.  Once  the 
equipment  has  been  installed,  the  GR-SI 
demonstration  will  operate  for  a  period 
of  12  months. 

Construction  of  the  GR-SI  equipment 
will  involve  internal  structural  retrofit  of 
the  existing  plant.  The  natural  gas 
pipeline  will  be  constructed  entirely 
within  the  boundaries  of  the  site  and 
will  not  traverse  fioodplains  or 
wetlands.  The  only  project  activity  with 
the  potential  to  impact  the  fioodplain  or 
wetlands  involes  use  of  the  existing  ash 
pond  and  dry  landfill  cells. 

Gas  burning  is  not  expected  to  change 
the  properties  of  either  the  fly  ash  or 
bottom  ash  produced.  Sorbent  injection 
will  not  affect  the  bottom  ash.  but  the  fly 
ash  will  be  altered  to  contain 
appreciable  amounts  of  calcium  sulfate 
and  unreacted  sorbait  The  sorbent- 
modified  fly  ash  will  be  similar  in 
character  to  the  flue  gas  desulfurization 
scrubber  sludge  now  produced  at  the 
adjacent  Dallman  Station.  Thus,  the  by- 
product materials  to  be  produced  by 
Lakeside  Station,  Unit  7,  during  the  GR- 
SI  demonstration  project  will  have 
esentially  the  same  characteristics  as 
the  materials  now  generated  at  the 
CWLP  plant 

During  the  GR-SI  demonstration,  fly 
ash  from  Unit  7  will  be  collected  dry  and 
placed  in  the  landfill  cells.  Bottom  ash 
will  continue  to  be  sluiced  to  the  ash 
pond.  The  annual  waste  generated  by 
the  CWLP  plant  during  the  GR-SI 
demonstration  is  expected  to  result  in  a 
3.0  percent  decrease  in  the  wet  dispoasl 
requirement  and  an  11.2  percent 
increase  in  the  dry  disposal  requirement. 
The  waste  placed  in  the  dry  disposal 
cells  as  a  result  of  the  GR-SI  project  will 
consume  approximately  0.5  percent  of 
the  remaining  usable  volume  and  will 
shorten  the  life  of  the  cells  by 
approximately  0.15  years. 

Issued  at  Washington.  DC.  this  2nd  day  of 
March.  1969.  for  the  United  States 
Department  of  Energy. 

|.  Allan  Wampler. 

Assistant  Secretary.  Fossil  Energy. 

[FR  Doc.  89-5622  FUed  3-8-89;  8:45  am) 

BHUNQ  COOS  Mi«-et-M 


Committee  on  Petroleum  Storage  and 
Tranaportatkm,  National  Petroleum 
Council;  Meeting  Cancellation 

An  open  meeting  of  the  Committee  on 
Petroleum  Storage  and  Transportation 
which  was  scheduled  to  be  held  on 
Friday,  March  17, 1989,  at  10«)  AM,  at 
Marathon  Oil  Company,  Marathon 
Tower,  Conference  Room,  1012,  5555 
San  Felipe  Road.  Houston.  TX.  has  been 
canceled.  This  meeting  was  announced 
in  the  Federal  Register,  Vol.  53.  No.  34 
on  Wednesday,  February  22, 1989. 
|.  Robert  FrankliB. 

Deputy  Advisory  Committee  Management 
Officer 

[FR  Doc.  89-5524  Filed  3-8-89;  8:45  am] 

BILUNO  CODE  •4C0-«t-M 


lERA  Doatel  No.  aMW-NQ] 

Gas  Masters,  Inc^  Application  To 
Export  Natural  Gas  to  Canada  and 
Mexico 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACnOM:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Canada  and  Mexico. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  January  31. 
1989.  of  an  application  from  Gas 
Masters,  Inc.  (GMI).  for  blanket 
authorization  to  export  a  total  of  up  to 
100  Bcf  of  natural  gas  from  the  United 
States  to  Canada  and  Mexico  for  short- 
term  and  spot  makret  sales  over  a  two- 
year  term  beginning  on  the  date  of  the 
first  delivery.  GMI.  a  Texas  corporation 
with  its  principal  place  of  business  in 
Houston,  proposes  to  export  natural  gas 
for  its  own  account  or  act  as  broker  for 
both  U.S.  suppliers  and  foreign 
purchasers.  GMI  intends  to  use  existing 
pipeline  facilities  for  the  transportation 
of  the  volumes  to  be  exported,  and  to 
submit  quarterly  reports  detailing  each 
transaction. 

The  application  is  filed  pursuant  to 
Section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  No.  0204-127. 
Protests,  motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures  and  written  comments  are 
invited. 

DATE  Pretexts,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  April  10, 1989. 

FOR  FURTHER  INFORMATION: 

Frank  Duchaine,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy, 
Forrestal  Building,  Room  3H-087, 1000 


Independence  Avenue  SW.. 

Washington.  DC  20585.  (202)  586-8233. 
Diane  J.  Stubbs,  Natural  Gas  and 

Mineral  Leasing.  Office  of  General 

Counsel.  U.S.  Department  of  Energy. 

Forrestal  Building.  Room  6E-042.  1000 

Independence  Avenue  SW., 

Washington.  DC  20585.  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION: 

This  export  application  will  be 
reviewed  pursuant  to  section  3  of  the 
Natural  Gas  Act  and  the  authonty 
contained  in  DOE  Delegation  Order  No. 
0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest  domestic  need  for  the 
gas  will  be  considered  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  the  DOE  pohcy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties  that  may 
oppose  this  appbcation  should  comment 
on  these  matters. 

All  parties  should  be  aware  that  the 
approval  of  GMTs  application  may 
pennit  the  export  of  the  gas  at  any  point 
of  exit  on  the  international  border  where 
existing  transmission  facihties  are 
located. 

GMI  requests  that  an  authorization  be 
granted  on  an  expedited  basis.  A 
decision  on  GMI's  request  for  expedited 
treatment  will  not  be  made  until  all 
responses  to  this  notice  have  been 
received  and  evaluated. 

NEPA  Compliance 

On  August  9. 1988,  the  DOE  published 
in  the  Federal  Register  (53  FR  29934)  a 
notice  of  projxwed  amendments  to  it 
guidelines  for  compliance  with  the 
National  Environmental  Pohcy  Act  of 
1969  fNEPA).  42  U.S.Q  4321  e<  seq.. 
effective  on  an  interim  basis  upon 
publication.  In  that  notice,  the  DOE 
proposed  to  amend  the  departinenf's 
NEPA  guidehnes  to  add  to  its  list  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import-export 
authorization  for  natural  gas  in  cases 
not  involving  new  construction. 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  that  the  action  is 
not  a  major  Federal  action  under  NEPA. 
Unless  comments  are  received 
indicating  the  presumption  does  not  or 
should  not  apply  in  this  case,  no  further 
NEPA  review  will  be  conducted  bv  the 
DOE. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
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or  notice  of  intervention,  ai  applicable, 
and  wntten  comments.  Any  person 
wishinj}  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
commentB  con«iderpd  ai  the  basi*  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable 
The  niinfj  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  wntten 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
U)  CFR  Part  590. 

F*rotests,  motions  to  Intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  wntten  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs,  Fossil  Fjiergy.  Room  3F-05d, 
re-50.  Forrestal  Building.  1000 
Independence  Avenue  SW  . 
Washington.  DC  20585.  (202)  586-9478 
They  must  be  filed  no  later  than  430 
pm  est    Apnl  10.  1989 

A  decisional  record  on  the  application 
will  be  developed  through  responses  to 
this  notice  by  parties,  including  the 
parties'  written  comments  and  replies 
thereto  Additional  procedures  will  be 
usfd  as  necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues  A 
piirty  seeking  intervention  may  request 
thtit  additional  procedures  be  provided. 
sur.h  as  additional  wntten  comments,  an 
uriil  presentation,  a  conference,  or  a 
trial  type  hearing  A  request  to  file 
additional  written  comments  should 
explain  wh>  they  are  necessciry  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
matenal  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oriil  presentation  is  needed  Any  request 
fur  a  conference  should  demonstrate 
why  the  conference  would  matenally 
advance  the  proceeding  Any  request  of 
a  tnal  type  heanng  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  matenal  to  a 
decision  and  that  a  trial-type  heanng  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
p.irties  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  l>e  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 


this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  CMl's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC  on  March  2. 
1969 

I  AUm  Wampiar. 
Assistant  Secretary  Poasil  Energy- 
[VH.  Doc  Be-S525  Filed  3-8-80:  8:45  am] 

■MJJNQ  con  SMS-Ot-a 


Office  of  Nuclear  Energy 

Certification  of  the  Radiotoglcal 
Condition  of  the  National  Guard 
Armory  In  Cttlcago,  IL 

AOCNCV:  Office  of  Remedial  Action  and 

Waste  Technology,  Department  of 

Energy 

action:  Notice  of  certification. 


summary:  The  Department  of  Energy 
has  completed  radiological  surveys  and 
taknn  remedial  action  to  decontaminate 
the  National  Guard  Armory  in  Chicago. 
Illinois  The  site  was  found  to  contain 
quantities  of  radioactive  matenal 
remaining  from  wartime  activities 
conducted  at  the  site  by  the  Manhattan 
Engineer  Distnct/Atomic  Energy 
Commission 
Fon  runTHCR  infoiimatiom  cmrrAcr: 

)amt'8  I  Fiore  Division  of  Facility  and 
Site  Decommissioning  Projects.  Office  of 
Remedial  Action  and  Waste 
Tec  hnulogy.  U  S  Department  of  Energy, 
Washington,  DC  20545.  (301)  35.V5272." 
•UPn-IMCNTANV  IMKmMATKHl:  T>ie 
Department  of  Energy  (DOE).  Office  of 
Nuclear  Energy,  Office  of  Remedial 
Action  and  Waste  Technology,  Division 
of  Facility  and  Site  Dci  ommissiontng 
Projects,  has  implemented  a  remedial 
action  project  at  the  National  Guard 
Armory  (NGA)  in  the  l^hicago,  Illinois 
area  as  part  of  the  Formerly  Utilized 
Sites  Remedial  Action  Program 
(FlISRAP),  which  was  initiated  by  the 
United  States  Government  in  1974  to 
identify,  clean  up.  or  otherwis*  control 
sites  where  residual  radioactive 
matenal  (exceeding  cunent  guidelines) 
remains  from  the  early  years  of  the 
nation  s  atomic  energy  program  or  from 
commercial  operations  causing 
conditions  that  Congress  has  mandated 
DOE  to  remedy 

The  NGA  was  used  beginning  in 
March  1942  by  the  Manhattan  project 
when  space  shortages  occurred  at  the 
University  of  Chicago  The  Atomic 


Energy  Commission  (AEC).  which 
succeeded  the  MED.  ceased  use  of  the 
NGA  in  1951. 

Available  information  indicates  that 
the  NGA  was  utilized  to  store  and 
process  uranium  metal.  The  building 
was  the  shipping  and  central 
procurement  location  for  the 
Metallurgical  Laboratory  in  1943,  and 
records  indicate  that  uranium  metal 
stock  was  received  and  temporary 
stored  at  the  NGA  in  1944. 

Apparently,  the  armory  storeroom 
was  used  to  store  grinding  wastes  and 
uranium  shavings,  because  one  of  the 
uranium  fires  in  the  armory  occurred  in 
the  northeast  comer  of  this  room. 

In  1987.  the  subject  property  was 
decontaminated.  The  post-remedial 
action  survey  has  demonstrated  and 
DOE  has  certified  that  radiological 
conditions  at  the  affected  property  are 
consistent  with  applicable  criteria  and 
that  use  of  the  property  presents  no 
radiological  hazard  to  the  general  pubhc 
or  to  site  occupants.  These  findings  are 
supported  by  the  DOE  Certification 
Docket  for  the  Remedial  Action 
Performed  at  National  Guard  Armory  in 
Chicago.  Illinois  from  April  1987  to  June 
1987  Accordingly,  this  property  is 
released  from  the  Formerly  Utilized 
Sites  Remedial  Action  Program. 

This  certification  docket  will  be 
available  for  review  between  9:00  a.m. 
and  4:00  p.m..  Monday  through  Friday 
(except  on  Federal  hohdays).  in  the 
Department  of  Energy  Pubhc  Reading 
room  located  in  Room  lE-190  of  the 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington.  DC.  The 
certification  docket  will  also  be 
available  in  the  Public  Document  Room. 
US.  Department  of  Energy.  Chicago 
Operations  Office.  9800  S.  Cass  Avenue, 
Argonne,  Illinois. 

The  Department  of  Energy,  through 
the  Odk  Ridge  Operations  Office. 
Technical  Services  Division,  has  issued 
the  following  statement: 

Statement  of  Certification:  National 
Guard  Armory  in  Chicago,  IL 

The  Oak  Ridge  Operations  Office, 
Technical  Services  Division,  has 
reviewed  the  radiological  data  obtained 
following  the  remedial  action  at  the 
subject  property.  Based  on  this  review. 
DOE  has  certified  that  the  property  is  in 
compliance  with  all  applicable 
decontamination  criteria  and  standards. 
This  certification  of  compliance 
provides  assurance  that  use  of  the 
property  will  result  in  no  radiological 
exposure  above  applicable  criteria  and 
standards  to  members  of  the  general 
public  or  to  occupants  of  the  site. 
Accordingly,  the  National  Guard 


Armory  property  is  released  from  the 
Formerly  Utilized  Sites  Remedial  Action 
Program. 

Dated;  February  17,  1989 
|.E.  Baublitx, 

Acting  Director.  Office  of  Remedial  Actjon 
and  Waste  Technology.  Office  of  Nuclear 
Energy.  U.S.  Department  of  Energy. 
[FR  Doc.  89-5526  Filed  3-*-89:  8:45  am) 
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Economic  Regulatory  Administration 

Final  Consent  Order  With  Ouintana 
Er>ergy  Corp.  et  aL 

AOCNCV:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  action  on  proposed 
consent  order. 

summary:  The  Department  of  Energy 
(DOE)  hereby  gives  the  notice  required 
by  10  CFR  205.199J  that  it  has  adopted 
as  final  the  Consent  Order  with 
Quintana  Energy  Corporation,  Quintana 
Refinery  Co.,  and  Quintana 
Petrochemical  Company  (hereinafter 
collectively  referred  to  as  "Quintana"), 
executed  on  January  9, 1989,  and 
published  for  conunent  in  54  FR  3833 
January  28, 1989). 

As  required  by  10  CFR  205.1991.  DOE 
provided  a  period  of  thirty  days 
following  publication  of  the  Notice  of 
Proposed  Consent  Order  for  the 
submission  of  comments.  The  Economic 
Regulatory  Administration  (ERA) 
received  no  comments  in  response  to 
this  Notice.  Accordingly.  ERA  has 
determined  that  the  Consent  Order 
should  be  made  final  without 
modification.  The  Consent  Order 
becomes  effective  as  a  Final  Order  of 
the  DOE  on  the  date  of  publication  of 
this  notice. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Dorothy  Hamid.  Office  of  Enforcement 
Litigation,  Economic  Regulatory 
Administration,  U.S.  Department  of 
Energy.  Room  3H-017,  RG-32, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-1699. 
Copies  of  the  Consent  Order  may  be 
obtained  free  of  charge  by  written 
request  to  "Quintana  Consent  Order 
Request"  at  the  above  address  or  by 
caUing  Dorothy  Hamid  at  the  above 
telephone  number.  Copies  may  also  be 
obtained  in  person  at  the  same  address 
or  at  the  Freedom  of  Information 
Reading  Room,  Room  1E^190,  Forrestal 
Building.  1000  Independence  Avenue 
SW.,  Washington,  DC  20585. 
SU^n^MENTAL  INFORMATION:  On 
January  28, 1989.  DOE  published  notice 
in  the  Federal  Register,  Vol.  54  at  page 
3833.  announcing  the  execution  of  a 


Proposed  Consent  Order  between 
Quintana  and  DOE.  That  Notice 
summarized  the  proposed  Consent 
Order  and  the  relevant  facts. 

As  a  result  of  an  audit  of  Quintana's 
compliance  with  the  Federal  petroleum 
price  and  allocation  regulations,  the 
Economic  Regulatory  Administration 
(ERA)  raised  certain  issues  with  respect 
to  Quintana's  appHcation  of  the  Federal 
petroleum  price  and  allocation 
regulations.  A  Proposed  Remedial  Order 
was  issued  to  Quintana-Howel!  Joint 
Venture,  a  Texas  joint  venture 
comprised  of  Quintana  Refinery  Co.  and 
Howell  Corporation  on  June  24, 1988,  in 
which  ERA  alleged  failure  to  comply 
with  obligations  under  the  Crude  Oil 
Allocation  Program  (Entitlements 
Program)  during  the  period  April  1978 
through  December  1979  in  violation  of 
those  regulations. 

The  Consent  Order  resolves  these 
matters  and  all  other  civil  and 
administrative  claims  or  causes  of 
action  regarding  Quintana's  compliance 
with  its  obligations  under  the  Federal 
petroleum  price  and  allocation 
regulations.  As  consideration,  Quintana 
has  agreed  to  pay  $3.8  milhon  to  DOE 
within  fifteen  (15)  days  of  the  effective 
date  of  the  Consent  Order.  The  Howell 
Corporation  would  continue  to  be 
potentially  liable  for  the  remaining 
violation  amount.  The  ERA  will  petition 
DOE's  Office  of  Hearings  and  Appeals 
to  implement  special  refund  procedures 
pursuant  to  10  CFR  Part  205,  Subpart  V. 
to  distribute  all  amounts  paid  by 
Quintana  pursuant  to  the  Consent 
Order. 

As  noted,  no  comments  were  received 
in  response  to  the  Notice  of  Proposed 
Consent  Order.  Accordingly,  ERA  has 
determined  to  adopt  the  Proposed 
Consent  Order,  without  modification,  as 
a  final  order  of  the  DOE,  pursuant  to  10 
CFR  205.199J.  The  Consent  Order 
becomes  effective  upon  publication  of 
this  Notice. 

Issued  in  Washington,  DC,  on  March  2, 
1989. 
Miltoo  C.  Lorsnz, 

Chief  Counsel  for  Enforcement  Litigation. 
Economic  Regulatory  Administration. 
(FR  Doc.  89-5523  Filed  3-8-89;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  CPS»-866-000  et  aL] 

Trunkllne  Gas  Co.  et  al.;  Natural  Gas 
Certificate  HHngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Trunldine  Gas  Co. 

(Docket  No.  CP89-866-000] 
March  2, 1989. 

Take  notice  that  on  February  21.  1989, 
Trunldine  Gas  Company  (Trunkline). 
P.O.  Box  1642,  Houston.  Texas  77001, 
filed  in  Docket  No.  CP89-866-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  the  authorization 
issued  by  the  Commission  on  April  6. 
198a  in  Docket  No.  CP68-187-000  VMth 
respect  to  adding  a  new  debvery  point 
for  sales  service  to  Entex,  Inc  (Entex). 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Trunkline  states  that,  by  order  issued 
April  6. 1988.  the  Commission  granted 
Trunkline  authorization  to  increase  its 
level  of  contract  demand  sales  from 
1.900  Mcf  per  day  to  4.900  Mrf  per  day. 
as  well  as  authority  to  construct  and 
operate  measuring  and  regulatory 
facilities  necessary  to  estabUsh  a  new 
debvery  point  for  deliveries  of  gas  to 
Entex  in  Montgomery  County,  Texas  It 
is  stated  that  Entex  requested  such 
additional  service  from  Trunkline  m 
anticipation  of  providing  gas  service  to 
the  new  residential  communities  of 
Cumberland  and  White  Oak  Creek  near 
the  town  of  New  Caney  in  Montgomery 
County,  Texas.  Trunkline  states  that  by 
a  letter  dated  January  18, 1989.  from 
Entex.  Trunkline  was  advised  that  the 
developer  of  the  subdivisions  which 
Entex  planned  to  serve  has  declared 
bankruptcy.  Accordingly,  Entex  has 
stated  that  it  no  longer  needs  the  new 
delivery  station  in  Montgomery  County, 
Texas;  however,  it  does  desire  to 
maintain  the  authorized  increased 
contract  demand  quantity  to  be 
delivered  at  existing  delivery  points,  it  is 
stated. 

Comment  date:  April  17. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  No  CP89-851-0001 

March  2. 1989 

Take  notice  that  on  February  21.  1989. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.PO.  Box  164Z  Houston. 
Texas  77001.  filed  in  Docket  No.  CP89- 
851-000  an  application  pursuant  to 
section  7(b)  of  the  Natuxal  Gas  Act  for 
permission  and  approval  to  abandon 
part  of  its  sales  service  provided  to 
Northern  Indiana  Fuel  &  Light  Company, 
Inc.  (NIFL),  an  existing  jurisdictional 
sales  customer,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
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with  the  Commission  nnd  open  to  pnblic 
Inspection. 

Panhandle  slates  that  pursaaDt  tu 
I  284  10  of  the  Commlssiun  i 
ReffdlattonB.  NIFL  has  tweeted  to  convert 
a  portlan  <rf  their  fhiii  stilus  entitlements 
to  fine  transpottatMm.  to  be  effective  on 
Marck  t.  t«M.  Panhandle  proposes  to 
reduce  NB'L't  mmnal  totd  cotitract 
deOMiid  fron  4.743.707  N4cf  to  3.907.090 
Mcf  WKfter  Ra4e  Schedule  G-t .  to  h« 
effeolN*  March  1.  ime 

Cue  IB  WW/  dote  March  23,  1909.  in 
accordance  «Htk  Standard  Paragraph  G 
at  tha  and  of  (Ms  notk% 

3.  TranaMfaatam  Ptpatiaa  Ca 


Comment  data  March  23. 1909.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 


Qmt 


Co. 


|I)(X-Ji«t  No.  I 
March  Z.  KM) 

It  ia  stated  that  or  December  30.  10M. 
Trans weataiu  nwde  a  general  rate  filing 
under  secttoa  4  of  (he  Natural  Gas  Act. 
Oi\  laouary  31.  tflW,  the  Caeuaisaion 
issued  an  ordar  aooapting  and 
suspendkif  die  tariff  skaeU  to  become 
effective  Pabnaary  1.  t9M..  U  is  asserted 
that  die  lanary  SI.  ISOB,  order  stated 
that  notwithstandD^  the  tana  of  the 
settlesMU  In  Oeofcet  Ne  ftS>BS-17S-000. 
Transwaatam  caasMri  tamdnate  the 
standby  seivtoa  wtdmit  first  obtaining 
abaadoBBeat  aatkorizatten.  it  is 
therefoie  reqeaetad  that  the  Coaanaaaaon 
isaaa  an  ardar  panting  TrvBaweatam 
pefsaaaatna  and  apyrueaJ  to  abaadon  tts 
standbir  swka  iihMoaliiiii  to  SoCai 
effective  Bskraarj  1,  tfMB.  rmaistaat 
with  dH  Qltnaisliiai  md  AgrseMeat 
approved  liir  die  Conaariaaaoa  la  M  PERC 
161,061  (lflB7)  and  41  ¥&C  fei.ilt 
(1987). 

Take  aottca  that  on  Febraary  23, 1909. 
Transwaatara  Pipehna  Compaay 
(Transweatani  1400  Smith  Street. 
I  iousloa  Texas  TTOOt.  fltad  ki  [locket 
No  CPtM  MO  000  aa  a|ipbcation 
parsaaot  to  sacteai  7  (b|  of  die  Nstural 
Gas  Act  for  permission  and  approval  to 
abandon  slaiadby  service  provided  for 
Sontbeie  Caliientia  Caa  Company 
(SoCal)  under  Rate  Sckadulea  COQ-l 
and  FTS,  as  set  forth  in  Tranawestem  s 
rate  setHeaiewt  in  Docket  No  RP06-17V 
(XX).  all  as  more  fuliy  »et  forth  In  tiw 
application  which  is  on  file  with  the 
(Commission  and  open  to  public 
inspection. 

It  is  rverrad  tkat  on  December  Zt, 
198a,  Transweatam  and  ScCal  entered 
into  a  letter  afiuasamt  whereby  SoCai 
would  rodaoa  80  percent  rf  tts  contract 
demend  qeaaMty  ander  Rate  Schedule 
CDQ-1  to  fhiB  teeawportation  umVr 
Rdte  Scbadala  FTS.  It  i«  alleged  that  tht* 
coBverskei  is  taaaBded  to  reptece  the 
standby  sankjs  Iket  is  schedeied  to 
tprminate  the  date  Trenawestem's  new 
Section  4  rate  filing  is  made  effective 


lUodcel  No  CP»-«52-an  1 
March  2.  1909 

Take  oo6ce  that  on  February  21.  1969, 
Tanneaaee  Gas  Pipeline  Company 
(Tennessee)  P.O  Box  2511.  Houston. 
Texas.  77252.  filad  in  Docket  No.  CPSe- 
452-001  a  request  pursuanl  to  i  157.205 
of  the  Commuaion's  Regulations  under 
t^M?  NatMraJ  Gas  Act  (IS  CFR  157.205)  for 
authorizatioH  to  transport  natural  gas  on 
behalf  of  G.A.S  Orang*  DevelopeteoC 
Inc  (CAS)  and  to  construct  prior  to 
commencement  of  the  transports tioo 
service,  a  sales  tap  to  aocommodate  the 
delivery  of  natural  ^s  under  its  blanket 
authorization  issued  in  Docket  Nos. 
CP82-413-000  and  CP87-11V-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  iLM  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
CommissioB  and  open  to  public 
inspection. 

It  IS  stated  that  pnor  to 
comaencement  of  the  transportation 
service.  Tennessee  requested 
HutiMnzabon  to  construct  pursuant  to 
i  157.211  ol  (he  Commisaion's 
Regulations  and  its  blanket  certificaXe 
authodty.  a  salas  tap  to  accommodate 
the  delivery  of  natural  jas.  On  Jaouary 
3.  1900.  (be  Commtosion  issued  a  notice 
of  request  under  blanket  authorization 
in  Docket  No.  C3f*08-452-00a 

It  IS  further  stated  that  on  February  2. 
1989,  Tennessee  accepted  and  agreed  to 
an  amendment  to  the  contract  filed  in 
the  B\d))ect  docket,  which  amendment 
states  tha  following: 

This  Afpeemeol  shall  become 
effective  on  tbe  date  of  execution  and 
shall  remain  in  full  force  and  effect  (or  a 
term  of  two  years  and  month  to  month 
thereafter  provided,  however,  that  either 
party  may  terminate  this  Agreement  at 
any  time  upon  at  least  thirty  (301  days 
pnor  Hiitiuu  notice  to  the  other  Party 
Flxcept  as  amended  herein,  all  terms  and 
provisions  of  the  Agreement  shall 
remain  lo  feil  force  and  effect  as 
wntten. 

CommmU  data:  April  17.  IMS.  in 
accordance  with  Standard  Paragraph  G 
Hi  the  end  of  this  notice. 

5.  United  Gas  Pipe  Line  Co. 

!I)<>ciiH  No  CPW>-8«5-0(X)| 
Mrtrch  2.  ItNOL 

TdV.p  notice  that  on  February  22.  1989, 
United  Gas  P^t  Line  CompaBy  (United), 
P  O  Box  1478,  Houston.  Texas  772S1- 
1478.  filed  in  Docket  No  CP89-885-000  a 
reqoest  pursuant  to  (  157  205  of  the 
CommtssTon's  Regulations  for 


authorization  to  transport  natural  gas  on 
behalf  of  Heath  Petra  Resources.  Inc. 
(Heath  Petra),  a  marketer  of  natural  gas. 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP88-6-000.  pursuant  to 
section  7  of  the  Natoral  Gas  Ad.  all  as 
more  fully  set  forth  in  the  request  which 
18  on  file  with  the  Conumaaion  and  open 
to  public  inspection. 

United  proposes  to  transport  on  an 
intemiptible  basis  up  to  20,800  MMBtu 
eqoieeieBt  of  nataral  gas  on  a  peak  day, 
20,600  MMBtu  equivalent  on  an  average 
day,  and  T,5W.O00  MMBtu  equivalent  on 
an  annual  basis  It  is  staled  that  United 
would  receive  tbe  gas  far  Heath  Petra's 
accoital  at  aa  euatiag  jartenooanection 
between  United  and  Sea  Robin  Pipehne 
Company  near  Erath.  Vermilion  Parish. 
Loaisiana,  and  worrid  detivei  equivalent 
volumes  at  existing  points  on  United's 
system  in  Loeisiana.  ft  ia  asaerted  that 
the  transportatton  service  would  be 
effected  udhztng  existing  facilities  and 
would  not  reqnire  any  construction  of 
additional  facilities.  It  is  explained  that 
the  transportation  aenrice  oommenced 
January  11.  ISSa  as  reported  in  Docket 
No  ST8B-21A5. 

Comment  date:  April  17. 1988,  in 
acoardance  svith  Standard  Paragraph  G 
at  the  end  ol  this  notiae. 

0.  Panhandle  Eaatam  Pipe  Line  Co. 

\Docki*  Nm.  crm-aso-mm 

March  Z.  IMS 

Take  notice  that  an  February  21.  1909. 
Panhandle  Eastem  Pipe  Line  Company 
(Panhandle).  P.Q  Box  1842.  Houston. 
Texas  77001.  filed  in  Docket  No  CPOS- 
850-000  an  applicatioo  pursuant  to 
sectioa  7{hi  of  Ika  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
part  of  its  sales  sarvioe  provided  to 
Kokomo  Gas  aiad  Fuel  Compaoy 
(Kokomo),  an  exiatiqg  iurudtcdonal 
sales  castoiBer.  ail  as  asore  fnlly  set 
forth  in  the  appltcatioa  which  is  on  file 
with  the  ComimssioB  and  open  to  public 
inspection. 

PanhetMile  states  that  pursuant  to 
I  284.10  of  the  Commission's 
Regulations,  Kokomo  has  elected  to 
convert  a  portion  of  their  firm  sales 
entitlements  to  firm  transportation, 
effective  on  March  1, 1989.  Panhandle 
proposes  to  reduce  Kokomo's  annual 
total  contract  demand  from  16.760,700 
Mcf  to  11.738,790  Mcf  under  Rate 
Schedule  C-1.  lo  be  effective  March  1, 
1989 

Comment  date:  March  23,  1969,  m 
accordance  with  Standard  Paragraph  F 
at  the  and  of  this  notice. 
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7.  Natural  Gas  Pipeline  Co.  of  America 

(Docket  No.  CP89-883-(X)0) 
March  2, 1989. 

Take  notice  that  on  February  23. 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP89-883-000  a  request  pursuant  to 
S  157.205  of  the  (Dommission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  Sun 
Gas  Transmission  Limited  Partnership 
(Sun  Gas),  an  intrastate  pipeline,  under 
its  blanket  authorization  issued  in 
Docket  No.  CP86-^582-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Natural  would  perform  the  proposed 
interruptible  transportation  service  for 
Sun  Gas,  pursuant  to  an  interruptible 
transportation  service  agreement  dated 
January  18. 1989.  The  transportation 
agreement  is  effective  for  a  primary 
term  ending  January  18, 1990.  and  shall 
continue  month  to  month  thereafter 
unless  terminated  by  five  days  prior 
notire  by  either  party.  Natural  proposes 
to  transport  up  to  a  maximum  of  20,000 
MMPtu  of  natural  gas  per  day  (plus  any 
additional  volumes  accepted  pursuant  to 
the  overrun  provisions  of  Natural's  Rate 
Schedule  ITS);  on  an  average  day  up  to 
10,000  MMBtu:  and  on  an  aimual  basis 
3.650.000  MMBtu  of  natiu-al  gas  for  Sun 
Gas,  Natural  proposes  to  receive  the 
subject  gas  at  various  points  located  in 
the  states  of  Illinois  and  Texas.  It  is 
stated  that  the  points  of  delivery  are 
located  in  the  states  of  Louisiana  and 
Texas,  Natural  avers  that  no  new 
facilities  are  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission's 
Regulations.  rJatural  commenced  such 
self-implementing  service  on  January  19, 
1989,  as  reported  in  Docket  No.  ST89- 
2342-000. 

Comment  date:  April  17. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

ft.  Texas  Gas  Transmission  Corp. 

(Docket  No  CP89-891-000] 
March  2.  1989. 

Take  notice  that  on  February  23, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street. 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-891-000  a  request 
pursuant  to  §5  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  Hadson  Gas 
Systems,  Inc.  (Hadson).  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport  for 
Hadson  on  an  interruptible  basis  up  to 
50,000  MMBtu  of  natural  gas  on  a  peak 
day,  35,000  MMBtu  on  an  average  day. 
and  14.600.000  MMBhi  on  an  annual 
basis.  It  is  stated  that  service  under 
9  284.223(a)  commenced  January  5, 1989. 
as  reported  in  Docket  No.  ST89-1720. 
Texas  Gas  indicates  that  the  service 
would  have  an  initial  term  continuing 
through  the  end  of  the  month  in  which 
the  agreement  is  dated  and  continue  on 
a  monthly  basis  thereafter.  Texas  Gas 
proposes  to  charge  Hadson  a  rate 
pursuant  to  Texas  Gas'  currently 
effective  Rate  Schedule  T.  No  new 
facilities  are  proposed  herein. 

Comment  date:  April  17, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Panhandle  Eastern  Pipe  line  Co. 

[Docket  No.  CP89-64&-000) 
March  2. 1989. 

Take  notice  that  on  February  21, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  P.O.  Box  1642.  Houston. 
Texas  77251-1642,  filed  In  Docket  No. 
CP89-848-000  a  request  pursuant  to 
§  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  284.223)  for  authority  to  provide 
interruptible  transportation  service  for 
Marathon  Oil  (Company  (Marathon),  a 
producer  of  natural  gas.  under 
Panhandle's  blanket  transportation 
certificate  authority  issued  November 
20. 1987.  in  Docket  No.  CP86-585-000,  all 
as  more  fully  set  in  the  apphcation 
which  is  on  file  with  the  Commission 
and  open  to  pubhc  inspection. 

Panhandle  states  it  will  receive  the 
gas  at  various  existing  points  on  its 
system  in  the  States  of  Texas, 
Oklahoma.  Kansas,  Colorado,  Wyoming, 
and  Illinois  and  deliver  the  gas  for  the 
account  of  Marathon  Trunkline  Gas 
Company  in  Vermilhon  Block  321. 
offshore,  Louisiana. 

Panhandle  proposes  to  transport  up  to 
16.000  dt  of  gas  per  peak  day  and 
approximately  16.000  dt  and  5.840,000  dt 
of  gas  per  average  day  and  annually, 
respectively.  Panhandle  states  that  the 
transportation  service  commenced 
under  the  120-day  automatic 
authorization  of  \  284.223(a)  of  the 
Commission's  Regulations  on  January  2. 
1989,  pursuant  to  a  transportation 


agreement  dated  December  29, 1988. 
Panhandle  notified  the  Commission  of 
the  commencement  of  the  transportation 
service  in  Docket  No.  ST89-2087-000 

Comment  date:  April  17, 1989,  m 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Tennessee  Gas  Pipeline  Co. 

(Docket  No.  CP89-91 3-000) 
March  Z.  1989. 

Take  notice  that  on  February  27. 1989, 
Tennessee  Gas  Pipeline  Company, 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CP8»- 
913-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Nahiral  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptibie 
transportation  service  for  Catamount 
Natural  Gas,  Inc.  (Catamount),  a 
marketer,  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-1 15-000  on 
June  18, 1987,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  January 
19. 1989.  under  iU  Rate  Schedule  IT.  it 
proposes  to  transport  up  to  100.000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  OatamounL  Tennessee 
states  that  it  would  transport  the  gas 
bom  receipt  points  located  in  the  State 
of  Texas  and  deUver  such  gas  to  a 
delivery  point  at  Colorado,  Texas 
Tennessee  further  states  that  the 
ultimate  delivery  point  is  located  in  the 
State  of  Teimessee. 

Teimessee  advises  that  service  under 
S  284.223(a)  commenced  February  1. 
1989.  as  reported  in  Docket  No.  ST89- 
2350  (filed  February  23, 1989)  Tennessee 
further  advises  that  it  would  transport 
100,000  dt  on  an  average  day  and 
36,500.000  dt  annually. 

Comment  date:  April  17. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP89-«»-000) 
March  2. 1989. 

Takd  notice  that  on  February  27. 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  147a  Houston.  Texas  77152- 
1478.  filed  in  Docket  No.  CP89-909-000 
an  application  pursuant  to  {  157.205  of 
the  Commission's  Regulations  under  the 
Nahiral  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  MidCon  Marketing  Corp 
(MidCon).  a  marketer  of  natural  gas, 
under  United's  blanket  certificate  issued 
in  Docket  No.  88-6-000  pursuant  to 


F«krd  R^tolnr  /  VoL  54.  No.  46  /  Tburxiay.  NlMch  9.  im»  f  HvUon 


Federal  Regbter  /  Vol.  54.  No.  45  /  Thursday.  March  9.  1989  /  Notices 


10D43 


SectMB  7  olikmHutmui C»»  Act  aii  ma 
mmrm  &lly  Ml  katk  to  the  nquemt  which 
i»  «a  Bi»  miilk  tkm  CommiMiao  and  open 
to  paUic  iHpaeHan. 

Unilad  p«poae«  to  trauport  oa  an 
latBRi^tiWa  baaia.  ap  to  927.000  MMBtu 
p«r  day  for  MidCom.  Uaitad  atatea  tSa< 
constructloa  of  iacikUaa  wrould  nut  tic 
required  to  provide  the  proposed 
■ervice 

United  further  states  that  the 
naxaniH]  day.  ayarage  liay.  and  anmia! 
transpartatioBi  voh^va  wonld  be 
ii|i|iiiiai—iiill  RTJOa  MMBtn.  nrjOOO 
MkrOla  aad  31M6BJJ00  MMBta 
reapaoHTaiy. 

UnHad  ad*i>es  »hat  servjce  under 
I  WH.ZZ3[n)  commenced  Pehniary  4. 
MM.  as  lepmted  tn  Docket  No  ST89- 
Z2es. 

ConuuBPt  data:  A^ril  17.  1989.  in 
accordaaca  with  Standard  Paragraph  C 
at  t^  and  of  this  notice 


[Docket  Pte. 


IX 


NadinlGaaGii 


(DK^ei  No  CPa»-aoo-ooo) 
March  Z.  1980 

Taka  nottoe  that  on  Febraary  24. 19W. 
Wittiama  Nalvd  Gaa  Qmn^mny 
( Wifliaavl.  PA  Boa  3ZM.  Tulsa. 
OklahooM  7«1«.  fiiad  isi  Docket  Ho 
CPfl*-8Q9-oaO  a  ra<fnat  purauant  to 
I  i  tS7.jai  and  2M.228  of  the 
ComsBiaatan*B  Hegolations  nnder  the 
Natural  Gas  Act  for  auttromatton  to 
transport  natwal  gas  under  tts  blankel 
certificate  tasued  in  Docket  No.  CP8R- 
631-000  pursuant  to  taction  7  of  the 
Natttral  Gaa  Act  for  Armco.  Inc 
(Armco).  all  as  more  fufty  set  forth  in  the 
rtM|asat  on  flM!  wtUi  trie  CotninissioTi  and 
open  to  pobbc  inspection 

wmiama  proposes  to  transport 
natural  gas  for  Armco.  an  end  user,  on  a 
Tirrn  basis,  purauant  to  a  transportation 
agreement  dated  December  L  19U. 
Williams  explains  that  service 
cQoimenced  January  1.  IQIB.  under 
I  284.223ta)  of  the  Commission  s 
Regulations,  as  reported  in  Docket  No 
ST8e-223(a)  of  tfw  Coafaiuna 
Regulations,  as  repartad  ia  Docket  No. 
ST80-21 80-000.  Wilhams  furthar 
explams  that  the  peak  day  quantity 
woaM  be  1,200  MMBtu  and  that  the 
anraal  qaantity  would  be  <3a.000 
MMBtn.  Wilhams  explains  thai  it  would 
receive  natural  gas  for  the  account  of 
Armco  at  receipt  points  located  in 
Kansas  Colorado  aad  Mlasouri  and 
would  radellvar  (he  gas  at  various 
delivery  points  in  Kansas  and  Miajotin 

Conunent  daU:  April  17.  1006.  la 
ttcCQfdaaca  wtdi  StajKiard  Paragraph  CJ 
at  the  aad  of  tiUa  nottce 


MaichligaB. 

Taka  aadce  thai  on  February  23.  IMS. 
Texaa  Cas  Tranaadsaion  Corporatioa 
(Texas  Cas).  3800  Prederica  Street 
Owensboro.  Kentucky  4Z301.  filed  in 
Docket  No.  CPBQ-aOO-OOO  a  reqiiaat 
pursuant  to  1 157.205  and  2S4.223  of  the 
Commlsaion'a  Regulations  under  the 
Natural  Cas  Act  (IB  CFR  157  JOS  and 
2M.22S)  Tor  authorizatioa  to  provide  an 
interruptible  transportation  service  for 
Bethlehem  Steel  Corporation 
(Bethlehem]  under  the  blanket 
ceftifkale  iaaued  In  Deckel  No.  CP8S- 
686-000  punuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  ael 
forth  In  the  request  on  file  with  the 
Commisaion  and  open  to  public 
inspection. 

Texas  Cas  request  authorization  to 
transport  on  a  peak  day  up  \d  16,500 
MMBtu  aqntvaient  of  natural  gas  for 
Bethlehem,  with  an  estimated  average 
daily  quantitT  of  10,TXX)  MMBtu 
equivalent  oi  natural  gas.  and  an 
estimated  annual  quantity  of  4.000.(XX) 
MMBtu  equivalent  of  natnnil  gas.  Texas 
Gas  staloa  tint  the  traoaportatian 
service  is  being  rendered  through  the 
use  of  Texas  Gas's  existing  facilities.  Il 
is  stated  that  the  location  of  the  points 
of  reoeipt  and  poiota  of  deirvery  are 
speofiad  ki  KxybiU  B  and  C 
respecthmlf .  of  (ha  gaa  transportation 
agrnesnent  dated  November  4. 108B. 
between  Tescaa  Caa  and  Bethlehem 
Texas  Gas  {untwr  atataa  that 
traBeportatian  aarrioe  for  Bethleheai 
cauuaefd  Janaary  10,  mO.  under  the 
128-dair  auiusiiatic  pimiatais  of 
284.e23(aJ  xd  ^m  Coasmiaainns 
Regulations,  aa  reyartad  in  Docket  No 
STaB-18ML 

C43tnaMmt  dale:  April  17.  t«Q.  in 
accovdaaoa  wMk  Stirlird  Paragraph  C 
at  the  aod  of  ikia  notice. 

14.  Questar  npalloe  Co. 

(Duckal  No.  CMa-2a0-OOlj 
MartJ)  X.  1MB 

Take  notux  that  on  February  17, 
liM  '  Qnaatar  Pipalina  CooMway 
(Queatait  79  Soath  State  Street.  P.O. 
Box  1  MM  Salt  L^a  City.  Utaii  M147. 
filed  in  Docket  No.  CPl»-Z3»-001  a 
petition  to  amend  its  apphcatina  filed  on 
Febniarir  IS.  ISUL,  to  oonatract  and 
operate  pipelina  facilitiea.  poraoant  to 
sectiaa  7|cl  of  the  Nataral  Cas  Act  ao 
as  to  chaafe  the  preferred  cuwati action 


roafle  froai  4w  Red  Creek/Sears  Canyon 
Alternative  (Red  Creak  Allenative)  to 
the  Jesse  Ewing  Canyon/Rye  Crass 
Draw  Alternative  {Jesse  Ewiqg 
Alternative),  all  a«  mora  fully  set  forth 
in  the  petittoD  to  aotand  which  is  on  file 
with  the  CoauaiaaioB  and  open  to  pablic 
inapectioxL 

Questar  staiea  Ikal  the  Bareau  of  Land 
Maiiajamrf  and  itaeif,  after  thoroughly 
evalaati^  ike  feaae  Eariof  Alternative 
as  part  of  the  Gaviraaaental 
AaaeaaaMat  (EAj  prapatatton  process, 
foand  thia  attit  nuHvn  attractive 
primahijr  becaaia  Ikm  radte  would 
traverae  tie  W^aat  peroentage  (75 
pereeat)  of  exd^og  rifhto-of-aray.  It  ia 
stated  that  the  laaoe  Earing  Akemative 
woaid  be  3j»  milaa  langer  than  the  Red 
Creek  Alternative  and  woaid  extend  in 
a  soiitheait  directian  for  approximately 
81 J  aalea  from  Qaeatar^e  Storage  Main 
Une  No.  Si  ia  Dagfett  Coanty.  Utah,  to 
its  ndlar  Coapraeaor  Station  in  Uintah 
County,  Utah.  Lastly,  Queatar  estimates 
that  the  lease  Bwiag  Alternative  woakl 

(1)  coot  aa  additioBal  t7S3.2S0  to  install. 

(2)  inovaae  the  first  year's  coat  service 
by  $lW.STt,  (3)  and  reduoe  pipeline 
capacity  by  approxiuMtely  2.5  percent. 

Conmient  tiate:  March  23. 1909.  in 
aooordanoe  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


15.  Eoroa  Gs 


Co. 


'  Th«  psMUaa  •■  tm^ti  «■■  taKlarad  lor  Riiag  on 
Psbniary  1.  lOSa.  fcumia.  (ka «aa  li^atid  by 
JS1  207  of  dM  CooMlaaiani  Ruia  U*  Cn  JSUZT) 
«*••  acA  paid  aatll  Tabnianr  17.  ISBB.  SacUon  Ml  103 
of  Ac  CaaiMlaaMH'i  llvAaa  |vrovM3aa  that  t)ia  nnns 
data  II  t)>a  4mtm  an  arbick  Ika  Im  M  paid 


(Docket  No.  082-257-001  and  082-380) 
Marck  2.  ISai 

Take  notee  that  on  Fefamary  9. 1989. 
Enron  Gas  ftooeaaitig  Coenpany  (ECP) 
of  P.O.  Box  IIM,  Houston.  Texas  772S1- 
1188.  filed  an  appiscation  pursuant  to 
Section  7(c)  of  the  Nataral  Caa  Act  and 
1 154.92(d)  of  the  Federal  Baergy 
Regulatory  Camraiaslon's  (Commission) 
regulatiooa  thereander  far  authorization 
to  continue  saiea  of  gas  prerioasly  made 
by  Northern  Gas  ftodocts  Company 
(NGP)  to  Northern  Natural  Cas 
CoBipany.  Divisian  of  Enron  Corp.  at  the 
tailgate  of  fiCPs  prooeaaing  plants  in 
Martin  County.  Texas,  and  Crane  and 
Pecos  Counties.  Texas,  all  as  more  fully 
set  forth  ia  the  application  which  is  on 
file  witii  tte  Commission  and  open  for 
public  inspection. 

EGP  states  that  by  Certificate  of 
Amendment  of  Certificate  of 
Incorporation  dated  June  9, 1986.  the 
corporate  name  of  Northern  Gas 
Products  Coanpany  was  changed  to 
Enron  Gas  Processing  Company.  EGP 
requests  that  the  oertiflGates  of  public 
convenience  and  necessity  issued  to 
NGP  in  Docket  Nos.  CIB2-257  and  CI82- 
360  be  amended  to  lefteU  this  name 
change  and  thtit  t^iGTs  h'EStC  Gas  Rate 


Schedule  Nos.  1  and  2  be  redesignated 
accordingly. 

Comment  dote:  March  22. 1989,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

16.  United  Gas  Pipe  Une  Co. 

[Docket  Nos.  CP89-79S-000  and  CP8f^795- 
Offl] 

March  2. 1989. 

Take  notice  that  on  February  9, 1989, 
United  Gas  Pipeline  Company  (United)* 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-795-000  a 
request  pursuant  to  Si  157.205  and 
284.223  (18  CFR  157.205  and  284.223)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authority  to  provide 
interruptible  transportation  service  for 
Reliance  Gas  Marketing  Company 
fReliance).  a  marketer  of  natural  gas, 
under  United's  blanket  transportation 
certificate  which  was  issued  by 
Commission  order  on  January  15, 1988, 
in  Docket  No.  CP88-ft-000,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  indicates  that  it  wiU  receive 
the  gas  from  Rehance  at  various  existing 
interconnections  in  Texas  and  dehver 
the  gas  for  the  account  of  Reliance  at 
various  interconnections  in  Louisiana. 
United  will  transport  the  gas  pursuant  to 
its  Rate  Schedule  ITS. 

United  proposes  to  transport  up  to 
30,900  MMBtu  of  gas  per  peak  day  and 
approximately  11,278,000  MMBtu  of  gas 
armually.  United  indicates  that  the 
transportation  service  commenced 
under  the  12Q-day  automatic 
authorization  of  S  284.223(a)  of  the 
Commission's  Regulations  on  January  1, 
1989,  pursuant  to  a  transportation 
agreement  dated  October  18. 1988,  as 
amended  November  15,  and  December 
13, 1988.  United  notified  the  Commission 
of  the  commencement  of  the 
transportation  service  in  Docket  No. 
ST89-1963-O00  on  January  26, 1989. 

Comment  date:  April  17, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  Trunkline  Gas  Co. 

[Docket  No.  CP8fr-90S-000] 
March  3. 1989. 

Take  notice  that  on  February  24, 1989, 
Trunkline  Gas  Company  (Trunkline) 
P.O.  Box  1642,  Houston,  Texas  77251- 
164Z  filed  in  Docket  No.  CP89-90a-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 


'  United  lupplemented  the  request  on  February 
21. 1989  In  Docket  No.  CP89-7S5-001. 


Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Shell  Gas  Trading  Company 
(Shell),  under  the  authorization  issued  in 
Docket  No.  CP86-S86-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Trunkline  would  perform  the  proposed 
interruptible  transportation  service  for 
Shell,  a  shipper  and  marketer  of  natural 
gas,  pursuant  to  a  transportation 
agreement  rate  schedule  PT  dated  April 
11. 1989  (conti-act  no.  T-PLT-1117).  The 
term  of  the  transportation  agreement  is 
for  a  primary  term  of  one  month  from 
the  initial  date  for  service,  and  shall 
continue  in  effect  month-to-month 
thereafter  unless  terminated  upon  30 
days  prior  written  notice  by  one  party  to 
the  other  party.  Trunkline  proposes  to 
transport  on  a  pieak  day  up  to  90,000 
dekatherm;  on  an  average  day  up  to 
70,000  dekatherm;  and  on  an  aimual 
basis  25,550,000  dekatherm  of  natural 
gas  for  Shell.  Trunkline  proposes  to 
receive  the  subject  gas  from  various 
receipt  points  in  Louisiana,  Texas  and 
Illinois.  Trunkline  would  then  transport 
and  redeliver  the  subject  gas,  less  fuel 
and  unaccounted  for  line  loss,  to 
Columbia  Gulf  Transmission  Company 
in  St  Mary  Parish,  Louisiana.  The 
ultimate  delivery  of  the  transportation 
volumes  would  be  to  various  LDC's  and 
end  users.  It  is  alleged  that  Shell  would 
pay  Trunkline  the  effective  rate 
contained  in  Trunkline's  rate  schedule 
PT.  which  is  currently  16.01  cents,  which 
includes  the  ACA  and  GRl  surcharge. 
Trunkline  avers  that  construction  of 
facilities  would  not  be  required  to 
provide  the  proposed  service. 

It  is  explained  that  the  proposed 
service  is  ciurenUy  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.223(a)(1)  of  the  Commission's 
regulations.  Trunkline  commenced  such 
self-implementing  service  on  January  7, 
1989,  as  reported  in  Docket  No.  ST89- 
1906-000. 

Comment  date:  April  17, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

18.  Northern  Natural  Gas  Co.,  Division 
of  Enron  Corp. 

[Docket  No.  C:P89-887-000l 
March  3. 1989. 

Take  notice  that  on  February  23, 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  P.O. 
Box  1188,  Houston,  Texas  77251-1188, 
filed  in  Docket  No.  CP89-887-000  an 


application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  firm 
transportation  service  provided  by 
Northern  for  Natural  Gas  Pipeline 
Company  of  America  (Natural),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  pubhc  inspection. 

Northern  states  that  it  was  authonzed 
to  provide  the  transportation  service  for 
Natural  pursuant  to  the  certificate 
granted  in  Docket  No.  CP81-18-000.  as 
amended  in  Docket  No.  CP81-18-002 
and  that  the  underiying  transportation 
agreement  as  amended,  expired  on 
October  31, 196a  Northern  further  states 
that  Natural  ceased  nominating  volumes 
under  the  transportation  agreement  as 
of  November  1, 1988,  jnd  began 
nominating  volumes  for  transportation 
under  Northern's  bliinket  certificate 
authorization  issued  pursuant  to  Part 
284  of  the  Commission's  Regulations. 
Northern  asserts  that  the  duplicate 
transportation  authorization  is 
uimecessary  and  that  transportation  for 
Natural  under  Northern's  blanket 
certificate  will  place  Natural  on  an 
equal  footing  with  other  current  and 
future  shippers  on  Northern's  system. 

Comment  date:  March  24. 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

19.  ANR  PipeUne  Co. 

[Docket  No.  CP89-822-000) 
March  3. 1989. 

Take  notice  that  on  February  14. 1989. 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit  Michigan 
48243.  filed  in  Docket  No.  CP89-822-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Unicorp  Energy,  Inc.  (Unicorp), 
a  marketer,  under  its  blanket 
authorization  issued  in  Docket  No. 
CP88-532-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

ANR  would  perform  the  proposed 
interruptible  transportation  service  for 
Unicorp,  pursuant  to  an  interruptible 
transportation  service  agreement  dated 
November  1, 198a  The  transportation 
agreement  is  effective  for  a  term  until 
120  days  from  the  day  of  initial 
deliveries,  and  thereafer  until  November 
30, 1989,  and  month  to  month  thereafter 
until  terminated  by  either  party  on  thirty 
days  written  notice.  ANR  proposes  to 
transport  approximately  100,000  dth 
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ndturai  g*M  an  a  p««k  and  averajte  day, 
aad  oa  as  annual  bails  M,500.000  dth  of 
iidtural  gas  for  Uaicofp.  ANR  profxiaes 
to  r«cfliir«  the  Bub^ect  gaa  at  various 
points  bcatad  la  ANR's  Southeast  and 
Southwaat  fatharing  araas  and  redeliver 
the  gas  for  tba  aoooant  of  Unicorp  at 
exlsttaia  intarooanactions  located  in  the 
stale  of  Illinois. 

ft  t«  axptained  that  (he  propoaed 
service  1«  carrently  being  performed 
pursuant  to  the  IZO-day  self 
imptaBSRtlng  provision  of 
I  2a4.2ZS(aKl)  9l  the  Commission's 
RegtUattona.  ANft  oofDmenced  such  self 
implemanMng  aervioe  on  January  t,  1M0. 
a«  leportad  (n  Docket  So  STB6-20W- 
uoo 

Comrrmnt  datg:  April  17,  1988,  in 
accordance  with  Btajtdard  Paragrflph  (.> 
at  the  end  ol  this  notice 

Standard  Pw^nv^ 

F  Any  peraon  dcsinng  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  tUe  wtth  the  Fedaral  Fjrprxy 
Rn^ulalory  Conuntasion.  SZS  North 
f:apitol  Street  ^fE..  Washtngtrm.  DC 
20428,  a  BWtton  to  hi  terrene  or  a  prDtesi 
in  aooordaaoe  wtth  the  requirements  of 
the  CoiBnHaelon's  Rirfes  of  Prsrtice  and 
IVocedwe  (18CFR  366  211  and  38SZ14) 
and  the  Regulations  under  the  Natunil 
(,«»  Act  (18  CVR  1!S7  10)  All  protests 
filed  with  the  (commission  will  (>»• 
considered  by  it  in  determlnins  the 
Hppropnate  action  to  be  tnken  but  will 
not  serve  to  Bake  the  protastanta 
parties  lo  the  proceeding   Any  porson 
wishmg  to  beooaie  a  party  to  a 
proceadiag  or  to  partlcjpale  as  a  party  in 
any  hearing  therein  meat  tike  a  molitin  to 
intervene  in  aonordanoe  with  the 
(U^jninMaaion's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  oontained  in  and  suhfect  to 
lurisdiction  conferred  afxxi  the  Federal 
F.nerKy  Renuiatory  Commiaaion  try 
secttors  7  and  15  of  the  Natural  (his  Act 
and  the  ConflsA salon's  Ruies  of  Fractio- 
and  Procedure,  a  heannn  will  be  held 
without  firther  notica  before  the 
Commission  or  its  designee  on  this  filing 
if  no  moUun  to  intervene  is  filed  within 


the  time  repaired  herein,  if  the 
0>miniBaian  on  its  own  rerirw  of  the 
matler  finds  that  a  grant  of  the 

certificate  is  requnwd  by  the  pnbUc 
convenience  aad  neoesslty.  If  a  motion 
for  leave  to  hnterrene  la  thnely  filed,  or  if 
the  CoRiniasion  on  its  trwn  motion 
belieree  that  a  forma!  hearing  is 
required,  further  notice  of  such  hearing 
wfll  be  duly  glren. 

Under  the  procedure  herwn  provided 
for,  tmleis  otherwtae  advised.  II  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  inatant  notice  by  the 
Commlsalon.  file  pursuant  to  Rule  214  of 
the  Ck)mnilB«ion's  Procedural  Rules  (18 
CFR  S85.Z14)  a  motion  to  intervene  or 
notice  of  kitei  mention  and  pursuant  to 
I  157  206  of  the  Regulations  under  the 
Natural  Gas  Act  (16  CFR  157.205)  a 
protnat  to  the  reqaest.  If  no  protest  is 
filed  wtthtn  the  ttma  allowed  therefor, 
the  propoaed  acttrtty  shall  be  deemed  to 
be  authortzed  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  proteat.  the  instant  request  shall 
be  treated  as  an  application  for 
authorixation  prmuant  to  section  7  of 
the  Natural  Gas  Act. 

I  Any  peiaoii  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  fiU?  with  the  Federal  Energy 
Kei<uliitory  Commission.  825  North 
Capitol  Strert  NE_  Washington.  DC 
2iH2fi  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  (^iinmiBsion  s  Rules  of  Practice  and 
Procedure  (18  CFR  S85  211,  214)  All 
protests  filed  with  the  Commission  will 
Ih-  considered  by  it  In  determining  the 
appropnate  action  to  be  taken  but  will 
not  serve  to  make  the  prtjtestants 
ptirties  lo  the  proceeding  Any  person 
wishing  to  become  s  party  m  any 
procwjding  herein  must  file  a  petition  to 
intervene  in  accordance  wtth  the 
Commission's  rules. 

Under  the  procedure  herein  pnivided 
fur,  unless  otherwise  advised,  it  will  be 


unnecessary  for  the  applicant  to  appear 

or  be  represented  at  the  hearing. 

Lois  D.  CashaD. 

Secretary 

[FR  Doc  m-MM  Filed  y-»-».  845  am) 

aaajMO  oooa  srtr-ai-n 

[Docket  No.  Ctf  7-7S4-0O2  at  aL) 

WWlMM  Om  Sup^  C&  at  aL; 
AppAcaflom  For  Ejctaoalon  af  Blankat 
UmRatf-Tann  CartHlcataa  WMti 
PraQrantad  Abandonmant ' 


March  6^ 

Take  notice  that  each  AppHcant  listed 
herein  haa  fSed  aa  application  pursnant 
to  aecttoc  7  af  the  Nataral  Gas  Act  and 
the  Federal  EDef^y  Rapdattiry 
Commiaaton's  (Oumuiiaaioii)  regulations 
thereandar  for  anandoent  of  its  blanket 
limitad-tem  oert£ca«e  with  pregranted 
abondonmeat  pr«¥iouaty  iaeaed  by  the 
Cx>BnnisBian  for  a  tera  expiring  March 
31.  isn.  to  extend  aisch  autbonzatkm 
for  the  tarm  listed  harein.  all  as  more 
fully  aet  forth  in  Ifae  applications  which 
are  on  file  with  the  CxjmHiiaaion  and 
open  for  poblic  ioapectton. 

Any  peraoB  deairing  to  be  heard  or  to 
make  any  protest  wMh  reference  to  said 
appltcatiaoa  shoald  on  or  befare  March 
23.  IIMM.  file  with  the  Federal  Energy 
Reguiatory  Commiaaino.  Washington. 
DC  20428.  a  petition  to  Intervene  or  a 
protest  in  aooordance  wtth  the 
requirements  at  the  CoouniaakNi'a  Rules 
of  Practsce  and  fVooedares  (IS  CFR 
385.211.  aB5.214|.  Ail  protests  filed  with 
the  Pi  laaiiiaaiiai  arill  be  oonaidered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  wifl  not  serve  to  make  the 
protestants  parties  to  the  prooeedmg. 
Any  peraoa  wtahing  to  beoooie  a  party 
in  any  pnxieeding  berein  awst  file  a 
pctitKxi  to  intervene  in  aooordance  with 
the  Comaiiaaioo's  reies. 

L'nder  the  procedure  herein  provided 
for  uoieas  otherwise  adviaed.  it  will  be 
unnecessary  tor  Applicants  to  appear  or 
to  be  repreeented  at  the  hearing. 
Lois  a  CaahaU. 
St^rptory 


'  Thi»  rvjUc*  (iomt  not  prtnnd*  for  coniolidalion 
for  hranni  of  the  icveral  laatWn  onrarvd  herein 
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aai  siSasiS  «  Ht  Cenwiwann  •  NQA  ■nrtUton  mOucSng  rwbrM  faa  aotS  iMiar  anr  ansSng  or 
»niH4iita»  Mlas  ol  wrptu*  •yswm  M«)piy  Appacam  requMla  n<c^  airthonzaaor^  tor  an  unkfnwd  larm. 


[Doekat  Noa.  TAt9-1-21-000  and  TMM-2- 
21-000] 

Columbia  Gaa  Tranamlaaion  Corp^ 
Propoaad  Changaa  In  FERC  Gaa  Tariff 

March  6. 1989. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  Februrary  28, 1969,  tendered  for  filing 
the  following  proposed  chsuigea  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
to  be  effective  May  1, 1989: 

One  hundred  and  thirty-fourth  Revised 

Sheet  No.  16 
Twenty-second  Revised  Sheet  No.  16A2 
Thirty-ninth  Revised  Sheet  No.  64A 

Columbia  states  that  the  sales  rates 
set  forth  on  One  hundred  and  thirty- 
fourth  Revised  Sheet  No.  16  reflect  an 
overall  decrease  of  .17t  per  Dth  in  the 
Commodity  rate,  and  an  increase  of 
$.(X)3  per  Dth  in  the  Demand-1  rate  and  a 
decrease  of  332$  per  Dth  in  the 
Demand-2  rate.  In  addition,  the 
transportation  rates  set  forth  on 
Twenty-aecond  Revised  Sheet  No.  16A2 
reflect  a  decrease  in  the  Fuel  Charge 
component  of  J02t  per  Dth. 

Columbia  states  that  the  purpose  of 
this  filing  is  to  reflect  the  following: 

(1)  A  Current  Purchased  Gas  Cost 
Adjustment  Applicable  to  Sales  Rate 
Schedules; 

(2)  Unrecovered  Purchased  Gas  Cost 
Surcharges  which  are  proposed  to  be 
effective  during  the  12-manth  period  of 
May  1. 1989  through  April  30. 1990; 

(3)  A  surcharge  adjustment  to  provide 
for  the  recovery,  over  the  12-month 
period  ending  April  30. 1990,  of  carrying 
charges  related  to  take-or-pay 
reimbursements  paid  by  Columbia  to 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  pursuant  to  the  terms  of  a 
Commission  approved  settlement  in 
Docket  No.  RPsa-S-OOO;  and 

(4)  A  Transportation  Fuel  Charge 
Adjustment. 

Columbia  states  that  the  instant  fiUng 
is  an  annual  PGA  filed  in  compliance 
with  SecUon  154.305  of  the 
Commission's  regulations.  Accordingly, 
Columbia  has  reflected  12-month 
Unrecovered  Purchased  Gas  Cost  credit 
surcharges  of  $.075  per  Dth  applicable  to 
the  Demand-1  rate,  2.88<  per  Dth 
applicable  to  the  Demand-2  rate,  and  a 
12-month  Unrecovered  Purchased  Gas 
Cost  surcharge  of  22.1D<  per  Dth 
applicable  to  the  Commoidity  rate  to  be 
effective  May  1, 1980.  Columbia  further 
states  that  the  filing  reflects  an  annual 
surcharge  of  .53<  per  Dth  to  be  effective 
May  1,  1989  to  recover  carrying  charges 
related  to  the  recoupable  portion  of 
take-or-pay  payments  made  to 
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Panhandle  imder  a  settlement  in  Docket 
No  RP83-6-000. 

Copies  of  the  filing  were  served  iq>on 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street  NE.,  Washington.  DC  20428.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  March  27, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheD. 
Secretary. 
(FR  Doc  89-6481  Filed  3-8-89;  8:45  am] 

eNJJNQ  COOC  S717-01-M 

Docket  No.  FA89-1-34-000] 

Florida  Gaa  Tranamia^on  C04 
Propoaed  Changaa  In  FERC  Gaa  Tariff 

March  6. 1989. 

Take  notice  that  on  February  28, 1989, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff,  to  be 
effective  May  1, 1989. 

FERC  Gas  Tariff,  First  Revised  Volume 
No.l 

Third  Revised  37th  Revised  Sheet  No.  8 

FERC  Gas  Tariff,  Original  Volume  No.  2 

Third  Revised  59th  Revised  Sheet  No. 
128 

FGT  states  that  as  required  by  Sect. 
15  of  its  FERC  Gas  Tariff  Rev.  Volume 
No.  1  and  the  Commission's  Order  Nos. 
483  and  483-A,  the  above  referenced 
tariff  sheets  reflect  FGTs  first  annual 
PGA  filing  under  the  Commission's 
revised  regulations.  FGT  states  that  the 
proposed  tariff  sheets  reflect  a  decrease 
in  the  average  cost  of  gas  purchased 
from  that  reflected  in  its  Quarterly  PGA 
filing.  Docket  No.  TQ89-3-34-000, 
effective  February  1, 1989. 

FGT  states  that  the  effect  of  the 
purchased  gas  cost  reduction  being  filed 
represents  an  decrease  of  3.571  cents/ 
therm  for  Rate  Schedules  G  and  1  and 
1.02  cents/Mcf  for  Rate  Schedule  T-3  as 
measured  against  FCTTs  Quarterly  PGA 
filing  in  Docket  No.  TQ89-3-34-000 
effective  February  1, 1989. 


FGT  further  states  that  the  instant 
filing  includes  a  surcharge  adjustment  to 
amortize  amounts  acomiulated  in  the 
current  deferral  balance  during  the 
period  January  1 — December  31. 1989 
over  the  twelve  month  period 
commencing  May  1, 1989.  The  effect  of 
the  Surcharge  Adjustment  is  (.660<)/ 
therm  for  Rate  Schedules  G  and  1  and 
(0.73t)  Mcf  for  Rate  Schedule  T-3. 

In  addition,  FGT  stales  that  it  has 
satisfied  the  Ckimmiasion's  assessment 
of  past  performance  as  set  forth  in 
S  154.306  of  the  Commission's 
Regulations. 

FGT  also  states  that  it  has  filed 
certain  schedules  in  accordance  «vith 
FERC  Form  No.  542-PGA  (Revised).  FGT 
has  submitted  a  nine-track  magnetic 
tape  containing  such  schedules. 

FGT  states  that  copy  of  its  fihng  has 
been  served  on  all  customers  receiving 
gas  imder  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  Original  Volume 
No.  2  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissioa  825 
North  Capitol  Street,  NE^  Washingtcm. 
DC  20426  in  accordance  with  }  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  27, 1989, 

Protests  will  be  considered  by  the 
Clommission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 

Copies  of  this  filing  are  on  file  with 
the  Conunission  and  are  available  for 
pubUc  inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaahaU, 
Secretary. 

(FR  I>oc.  89-6482  Filed  3-8-89:  8:45  am] 
BOUNQ  COOe  (7t7-01-a 

(Docket  Na  RP8»-4»-002] 

NatiorMi  Ftiel  Gas  Suppty  Corp.; 
Compliance  Rling 

March  6,  1989 

Take  notice  that  on  February  28, 1989, 
National  Fuel  Gas  Supply  (Corporation 
("National)  tendered  for  filmg  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  Nos.  1  and  2.  the  following  tariff 
sheets: 

First  Revised  Volume  No.  1: 

Substitute  Fifth  Revised  Sheet  No.  1 
Substitute  Second  Revised  Sheet  No.  1- 
A 
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SubtfifulB  Eighteenth  Reviied  Sheet  No 

4 
Nineteenth  Revi»ed  Sheet  No.  4 
Twentieth  Revised  Sheet  No  4 
Subetitute  Second  Revtied  Sheet  No  0 
Subititute  Fourth  Revl»ed  Sheet  No  28 
Subttitute  Firtt  Revised  Sheet  Sou  31- 

33 
Subititute  Onginal  Sheet  No  33-A 
Substitute  Onginal  Sheet  No  33-B 
Substitute  Original  Sheet  No  33-C 
Substitute  First  Revised  Sheet  No  112 
Substitute  First  Revised  Sheet  No  113 
Substitute  Original  Sheet  Nos.  114-118 

First  Rtfviaed  Volume  .\o  2. 

Substitute  Second  Revised  Sheet  No.  67 
Substitute  Fifth  Revised  Sheet  No.  281 
Substitute  Seventh  Revised  Sheet  No 

302 
Substitute  Original  Sheet  No  302-A 
Substitute  Fifth  Revised  Sheet  No  321 
Substitute  Fifth  Revised  Sheet  No  341 
Substitute  Fourth  Revised  Sheet  No  538 
Substitute  Second  Revised  Sheet  No  558 
Substitute  Original  Sheet  No  558-A 
Substitute  First  Revised  Sheet  No  S40 
Substitute  First  Revised  Sheet  No  667 
Substitute  Second  Revised  Sheet  No  680 

National  states  that  the  purpose  of 
this  compliance  filing  is  to  reflect 
National's  rale  rJiange  filed  on 
December  30.  1988,  in  this  proceeding, 
which  became  effective  by  operation  of 
law  on  lanuary  30.  1988 

National  states  that  its  compliance 
filing  reflects  the  level  of  purchased  gns 
costs  thai  has  been  made  effective  by 
various  Commission  orders  issued  after 
December  3a  198&  First.  National  states 
that  by  order  issued  December  30.  198ft. 
•  t  Docket  Nos  TA86-1-16-000  and 
TAae- 1-1 6-001.  the  Commission 
accepted  national  s  regularly  scheduled 
annual  WiA  In  addition,  on  December 
30.  1988.  National  filed,  at  Docket  No 
TF8»»- 1-1 6-000.  an  interim  purchased 
gas  coat  adjustment  whlrJi  became 
effective  on  January  1.  198H.  Substitute 
Fjghteenth  Revised  Sheet  No  4  reflects. 
Ihereefore.  those  adjustments  to 
National's  rales 

National  furiher  stales  that  on  January 
30.  198H.  National  filed,  at  DoiJiet  No 
■n-'«V2-18-(XW.  an  interim  purt:ha8ed 
gas  cost  adjustment  which  beiame 
effective  on  February  1,  1988  That 
adjustment  to  National's  rates  is 
reflected  on  Nineteenth  Revised  Sheet 
No   4 

Finally.  National  States  thai  on 
February  27,  1980.  National  filed,  at 
Docket  No.  TFl»-3-ia-00a  an  interim 
purchased  gas  cost  adjustment  to  be 
effective  on  March  1.  1988  That 
adjustment  to  Nalional'i  rales  is 
refiecled  on  Twentieth  Revised  Sheet 
No.  4. 


Copies  of  National's  filing  were 
served  on  National's  jurisdictional 
customers  and  on  the  interested  State 
Commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC.  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  March  13.  1989  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
proteslants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoUD.  CashaU. 

[YY>.  Doc.  a»-.Ma3  Filed  3-8-a».  a4i  am] 
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(Docks*  Na  TAM-1-Z7-000) 

North  Pwm  Qm  Co;  Propo— d 
CtMngM  m  FERC  Om  Tarm 

March  A.  1MH 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  February  28, 
1969.  pursuant  to  Section  4  of  the 
Natural  Gas  Act.  Part  154  of  the 
Commission's  regulations  (18  CFR  Part 
154)  and  section  14  of  the  General  Terms 
and  Conditions  of  North  Penn's  tariff, 
filed  the  following  revised  tariff  sheet  to 
First  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff; 

Ninety-Second  Revisfd  Sheet  No.  PGA- 

1 

Copies  of  the  filing  were  served  upon 
North  Penn  s  sales  customers  as  well  as 
interested  state  commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Fjiergy  Regulatory  Commission.  825 
North  Capitol  Street  NW..  Washington. 
DC  2042a  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211)  All  motions  or  protests 
should  be  filed  on  or  before  March  27. 
1989  Protests  will  be  considered  by  the 
Commission  m  determining  the 
appropnate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  insj^ection. 

LotoD.  CasiMU. 

S«cretary 

[FR  Doc  8e-A4a4  Piled  3-6-80:  8:45  amj 
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FEDERAL  COMMUNICADONS 
COMMISSION 

PxjbUc  tnfonnatton  Co»«ctton 
R«quir«nMnt  SubmtttMl  to  th«  Offic* 
of  Managwnont  and  Budget  for  R«vt«w 

March  Z.  1988 

The  Federal  Communications 
Commisalon  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980,  44 
use.  3507. 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  2100  M  Street 
N'W..  Suite  140.  Washington,  DC  20037, 
or  telephone  (202)  857-3815.  Persons 
wishing  to  comment  on  an  Information 
collection  should  contact  Eyvette  Flynn. 
Office  of  Management  and  Budget 
Room  3235  NEOR  Washington  DC 
20503.  telephone  (202)  395-3785.  Copies 
of  these  comments  should  also  be  sent 
to  the  Commission.  For  further 
information  contact  Doris  Benz,  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 

OMB  No.:  3060-0059. 

TitJe:  Statement  Regarding  the 
Importation  of  Radio  Frequency  Devices 
Capable  of  Causing  Harmful 
Interference 

Form  No.:  FCC  740 

Type  of  Review:  Elxtension.  The  Office 
of  Management  and  Budget  has  set  a 
common  review  period  for  all  known 
Federal  agency  information  collections 
used  to  obtain  information  necessary  for 
the  importation  of  merchandise  into  the 
United  States.  The  purpose  of  the  review 
is  to  plan  for  the  elimination  of  the 
collection  of  duplicate  Information 
elements  required  from  the  importing 
public. 

Respondents:  Individuals,  State  or 
local  governments.  Business  (including 
small  business),  and  Non-profit 
institutions 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  420,000 
Responses,  five  minutes  each. 

Needs  and  Uses:  Filing  is  required  for 
each  radio  frequency  device  or 
subassembly  which  is  Imported  into 
customs  territory  of  the  U.S.  The  data  Is 
used  by  the  FCC  Laboratory  to  ascertain 


whether  equipment  authorization  is 
reqoired.  and  if  so.  whether  it  has  been 
granted  If  not  FCC  notifies  the  U.S. 
Customs  Service. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

St^retary. 

[FR  Doc  89-5472  Filed  3-8-89;  8:45  am) 
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Advisory  CommtttM  on  Advancod 
T«l«vWon  Sarvta*;  Schoduto  of 
Meetings 

March  1.  1989. 

The  following  schedule  is  based  on 
information  available  as  of  10:00  a.m. 
Tuesday,  February  28, 1989.  Meetings  of 
Advisory  Croups  and  Woi4cing  Parties 
may  be  changed  without  advance  public 
notice.  Interested  parties  should  contact 
the  appropriate  Chairmen  or  Vice 
Chairmen  if  additional  information  is 
desired.  (New  meetings  are  highlighted.) 
The  schedule  of  meetings  also  is 
available  on  the  FCC  Laboratory  Public 
Access  Link  (PAL).  PAL  can  be  accessed 
at  (301)  725-1072  at  either  300  or  1200 
baud  for  five  minute  intervals,  8:00  a.m.- 
8.00  p.m.  (EST)  and  fifteen  minute 
intervals,  8:00  p.m.-8.-00  a.in.  (EST).  Aftei 
connection,  PAL  is  accessed  by  striking 
one  or  more  "carriage  returns."  The 
schedule  of  meetings  is  accessed 
through  item  6  (Public  Notices)  of  the 
user  menu,  which  is  displayed  after 
proper  connection  with  PAL  has  been 
completed. 

SS/WPI  ATS  Systema  Analysis 

Monday,  March  6/9:30  a.m. 
Bellcore,  2101  L  Street  NW.,  Suite  600. 

Sixth  Floor,  Rooms  Bl  and  B2, 

Washington.  DC 
Chairman  Bimey  Dayton  (916)  478-3282 

SS/WP2  ATS  EvaluatioD  and  Testiiig 

Tuesday,  March  7/lOXX)  a.m. 
NOT  A,  1724  Massachusetts  Avenue 
NW.,  Washington,  DC 
Chairman  Ben  Crotchfield  (703)  739-3850 

PS/WP3  ATS  Spectnun  Utilizatioo  and 
Alternatives 

Thursday.  March  23/10:00  a.m. 
NAB,  1771  N  Street  NW..  McCollough 
Room,  Washington,  DC 
Chairman  Dale  Hatfield  (303)  442-5395 

Advisory  Committee  on  Advanced 
Television  Service 

Monday,  April  17/2«)  p.m. 
Federal  Communications  Commission, 

Commission  Meeting  Room,  Room 

856. 1919  M  Street  NW., 

Washington,  DC 
Chairman  Richard  Wiley  (202)  429-7010 
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Note  From  SS/WPl  A  TS  Systems 
Analysis:  Requests  for  copies  of 
proponents'  systems  can  be  obtained  by 
contacting  the  Interna tional 
Transcription  Services,  Inc.  at  (202)  857- 
3800. 

To  include  a  meeting  announcement 
in  this  weekly  meeting  notice,  contact 
Rita  McDonald  at  (202)  632-5414,  or 
David  Siddall  at  (202)  632-6460.  The 
deadline  is  10:00  a.m.  each  Tuesday  for 
release  the  next  day. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretory. 

[FR  Doc  89-5472  Filed  3-8-89:  8:45  am] 
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New  Tender  Requirefnent  for  FM 
Broadcast  Applications 

agency:  Federal  Communications 
Commission. 

ACnON:  New  tender  requirement  for  FM 
broadcast  apphcations. 

SUMMARY:  The  Commission  has  adopted 
a  new  tender  requirement  for  FM 
broadcast  applicatioiM  processed 
pursuant  to  the  new  rule  adopted  in  MM 
Docket  87-121.  This  new  tender 
requirement  will  enable  the  staff  to 
immediately  identify  the  appropriate 
protection  to  be  afforded  proposed 
facilities  and  thus  ensure  that 
applications  processed  under  the  new 
rule  will  not  receive  more  protection 
than  they  are  entitled  to. 
EFFECnvc  date:  April  14, 1989,  or  upon 
OMB  approval  of  amendments  to  FCC 
Forms  301  and  340. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Lilo  Cunningham,  Mass  Media  Bureau 
(202)  632-6485. 

Procesnng  of  FM  Applications  Pursuant 
to  MM  Docket  87-121  New 
Tenderability  Requirement 

February  21, 1989 

In  the  Report  and  Order  in  MM 
Docket  87-121,  adopted  December  12, 
1988  (Amendment  of  Part  73  of  the 
Commission's  Rules  to  Permit  short- 
spaced  FM  Station  Assignments  by 
Using  Directional  Antennas),  the 
Commission  adopted  new  niles  by 
which  FM  broadcast  station  apphcants 
are  afforded  additional  flexibiUty  in  site 
selection.  These  rules  allow  FM 
broadcast  station  transmitters  to  be 
located  at  sites  that  do  not  meet  one  or 
more  of  the  minimum  distance 
separation  requirements  set  forth  in  47 
CFR  73.207.  provided  that  contour 
protection  is  demonstrated  with  the 


pertinent  short-spaced  assignments, 
applications  and /or  allotments. 

Applications  for  stations  that  request 
authorization  pursuant  to  the  new  rule 
(47  CFR  73.215)  adopted  in  MM  Docket 
No.  87-121  are  entitled  only  to 
protection  of  the  facilities  proposed 
Therefore,  applicants  for  such  stations 
must  expressly  request  processing 
pursuant  to  the  new  rule  and  must 
include  an  appropriate  exhibit 
demonstrating  compliance.  This  will 
allow  immediate  identification  of  the 
appropriate  protection  to  be  afforded 
proposed  facibties.  Failure  to  provide 
this  information  would  afford  an 
application  that  is  to  be  processed  under 
the  new  rule  more  protection  that  it  is 
entitled  to  and  thus  unnecessarily 
restrict  other  applicants.  Therefore, 
omission  of  the  appropriate  exhibit  will 
result  in  return  of  the  application  as  not 
substantially  complete  at  tender.  This 
requirement  for  an  exhibit  has  been 
added  to  the  list  of  tender  cnteria 
estabhshed  in  MM  Docket  &4-75a  50  FR 
19936, 19945  (1985)  (Appendix  D)  and 
utilized  in  evaluating  the  substantial 
completeness  of  applications  under  the 
FM  "hard  look"  processing  procedures. 
A  hst  of  those  tender  criteria  adopted  in 
MM  Docket  84-750  and  reproduced  in 
Public  Notice,  Mimeo  No.  458a  May  16. 
1985,  is  attached  hereto  as  Attachment 
A. 

In  order  to  integrate  this  new  tender 
criteria  into  the  tender  review  process. 
the  Commission  has  authorized  the 
addition  of  a  question  to  section  V-B  of 
FCC  Forms  301  (Application  for 
Authority  to  Construct  or  make  Qianges 
in  a  Commensal  Broadcast  Station)  and 
340  (Application  for  Autbonty  to 
Construct  or  Make  Changes  m  a 
Noncommercial  EducaDonal  l%t>adcast 
Station).  This  question  will  require  an 
engineering  study  to  establish  the  lack 
of  prohibited  overlap  of  the  protected 
and  interfering  contours  of  facilities 
separated  by  less  than  the  minimum 
distance  separation  requirements  set 
forth  in  47  CFR  73.207.  However,  the 
revised  Forms  301  and  340  will  not  be 
available  immediately.  Therefore,  upon 
the  effective  date  of  the  new  rules  and 
until  the  revised  forms  are  available, 
applicants  requesting  authorization 
pursuant  to  the  new  rules  adopted  in 
MM  Docket  87-121  must  include,  as  a 
supplement  to  the  Old  Form  301  or  340.  a 
copy  of  Attachment  B  hereto  and  the 
exhibit(s)  requu-ed  therein.  (Attachment 
B  also  appears  as  Appendix  C  to  the 
Report  and  Order  in  MM  Docket  87- 
121).  Failure  of  any  apphcant  requesting 
authorization  pursuant  to  the  new  rules 
adopted  in  MM  Docket  87-121  to  submit 
Attachment  B  and  the  exhibit(s) 


1004a 
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rrquirwd  therein  with  their  application 
form  will  retuli  in  return  of  the 
application  ai  not  lubstantlally 
complete  at  tender 

Kor  further  information,  please  contact 
I.1I0  Cunningham  at  832-64*5 

Fmjvraj  ONTununicatiuni  (^>mmistu>(i 
Daana  K  Saarcy. 

St^  rt'Uiry 

AttachiiMml  A 

"Statement  of  New  Policy  Rej^arding 
(Commercial  f'M  Applications  That  Are 
Not  Sub«tanlially  Qjmplete  or  Are 
Otherwise  Defective  "  See  50  iH  19938 
(May  13.  1986)  (Appendix  U) 

AlUchnMol  B 

ApplK:anti  requesting  pnicessinx 
pumuant  to  47  OH  72  Z\^  must  submit 
this  pa^e  and  the  required  exhibits  with 
hVX'.  Form  Mn  ("Application  for 
Authority  to  Construct  or  Make  C-hanx^s 
in  a  (kimmercial  Rroadi  ast  Station"),  or 
VX"C  Form  340  ("Application  for 
Authonly  to  Construct  or  Make  Chanf^es 
In  a  Noncommenirtl  F".*]ucrttional 
Broadcast  Station"),  as  appropriate 

Auth,>nzatjon  Pursuant  to  47  CFH  7:1215 

If  authorization  pursuant  to  4"'  CF'R 
'3  215  IS  re<jueHteil,  attach  as  an  Kxhitilt 
a  c.«implele  enj{ineenn>{  st'idy  to 
establish  the  lack  of  prtihibited  overlap 
of  contours  involving  affected  stations 
The  enKtneenng  study  must  mi  liuie  the 
followjnx 
Kxhiliii  No    - 

(ill  lYolected  and  inlerfcHnj^  contours, 
in  all  dire<:tions  (.WO  ),  for  the  proposed 
opt-ralion. 

(b)  Prote(  lei)  and  liitiTfennH  contours, 
over  pertinent  an  s.  of  all  shor*  spai  eil 
aHHi^fiinients.  applualioii!)  itnii 
allotments,  uxliidinK  a  pint  hHovmiix 

fix  h  Iraiismitler  iixalinn    wi'h 
uietitifymg  call  IclltTs    ir  file  mini!)frs 
and  indication  of  whether  fai  ility  is 
operatuiK  or  proponed    Fiir  va(  ai;t 
allotnieiils    u.ie  the  referem  e 
coonlinales  as  traiisniilier  location 

(c)  When  necessary  lo  show  more 
detail,  an  additional  allocation  study 
utilizing  a  map  with  a  laryer  S(  ale  to 
clearly  show  prohibited  overlap  will  not 
occur 

(d)  A  s*:ale  of  kilometers  and  prxiperly 
labeled  lonxitiule  and  latitude  lines 
shown  BCfDss  the  entire  exhibiljs) 
Sufficient  lines  should  Ix"  shown  so  that 
the  lo<  ation  of  the  sites  may  b>e  verified 

(e)  The  offii  lal  title(s)  of  the  map(s) 
used  in  the  exhibit|s|. 

Nota:  A[iplii  Mnts  nut  mijuesling  proressinfi 
pur«u<inl  I.)  «T  ( 1-K  ■">  215  do  not  neod  In 
•  iitunil  Ihii  pug*  with  lh«ir  spplu  j«lii>n 
|H<  \Un    f»  Mri  Kil«l  >  «  «».  S  4A  •ttij 
MU-MQ  cotm  triKSI-M 


App«c«tk>n  for  Con«oltdat*d  H— ring 

1  The  Commission  has  before  it  the 
following  application  for  ■  new  TV 
station: 


A()p*can(.  c«y  and 


fUfta 


Oocut 

No 


Oarmy  Woriunan 
d/b/a  Uonon 
BroadcaaanQ' 


B»>CT-e7033tLQ        8»-5» 


2.  Pursuant  to  section  M9(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  application  has 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29.  1986 

MISRFJ'RF^FJSTTATION 
FINA.NCIAL  QUAUFICATIONS 
AIR  HAZARD 
I  'I.TIMATE 

3   If  there  is  any  non  standartlized 
i»sue{»)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  In  an 
Appendix  to  this  notice   A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
durinx  normal  bu.siness  hours  in  the  FCC 
l>)(:kets  Bran<  h  (Room  230).  1919  M 
Street.  NW  .  Washington.  DC.  The 
( umplete  text  may  also  be  purchased 
from  the  Commission  s  duplu  ating 
contractor.  International  Transcnption 
Services.  Inc..  21()()  M  Street.  NW  . 
W  ashington.  DC  20ivr  (Telephone  No. 

(.n)2)  as^-.^Hot),! 

Roy  I  Stewart. 

Chiff  VidtHt  'w'-iii  rs  P'l  }suin.  Mjxs  .N/et/.'i; 

1F"K  IVk^   mt~  M-  I  Kilrd  J-a-aft  a45  am] 
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FEDERAL  MARITIME  COMMISSION 

Aor««fn«nt(t)  Rt«d 

The  Federal  Mantime  Commission 
hereliy  gives  notice  of  the  filing  of  the 
following  agreementls)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commissioa  1100  L  Street 
NW  .  Room  10325   Interested  parties 
may  submit  comments  on  each 


agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  th«  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  t  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-200017-004. 

TitJe:  Philadelphia  Port  Corporation 
Terminal  Agreement. 

ParUes: 

Philadelphia  Port  Corporation 

Delaware  River  Stevedores.  Inc. 

Synopsis:  The  Agreement  extends  the 
basic  operating  agreement  for  the 
Packer  Avenue  Contamer  Terminal 
through  Martih  31, 1989. 

[)y  Order  of  the  Federal  Maritime 
Commission 
loaaph  C  Polkinji, 
Stxrptary 

Dated  March  6.  198H. 
(FR  Doc  89-5498  Filed  3-8-81^,  R:45  am) 
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Agr>efnent(»)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Mantime  Commission.  1100  L  Street 
NW  .  Room  10325  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
48  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Afirfcmt-nt  No.   213-011213-005. 
T:t!p  Spain-Ifaly/Puerto  Rico  Island 
Pool  Agreement. 
Parties 
Compania  Trasatlantica  Espanola. 

S.A 
Nordana  Line  AS 
S<'a-Land  Service,  Inc. 

Synopsis  The  proposed  modification 
would  clarify  "Pool  Freight"  with 
respect  to  revenues  from  heavy  lift 
cargoes  and  surcharges 


By  Order  of  the  Federal  Maritime 
Commission. 

)oMpb  C  Polking. 

.Secretory 

Dated:  March  3.  1989 
[FR  Doc.  89-5452  Filed  J-8-89:  8:45  am) 

MUMQ  COOC  t73IM»1-M 


Securtty  for  the  Protection  of  the 
PubHc  to  Meet  UabNIty  Incurred  for 
Deeth  or  ln|ury  to  PMeef>9er«  or  Other 
Persone  on  Voyages;  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibihty  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passenger  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Pub.  L  89-777  (80  Stat.  1356, 1357)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Ocean  Quest  International/Ocean  Spirit 
Shipping,  Ltd.,  512  South  Peters  St.,  Suite 
202,  New  Orleans,  Louisiana  70130-1629. 

Vessel:  OCEAN  SPIRIT. 

Date:  March  6,  1989. 
loseph  C.  Polking. 
Secretary 

[FR  Doc.  89-5499  Filed  3-8-68;  8:45  amj 
■UMO  COOC  S730-01-M 


Section  18  Study  Advisory  Conwnittee; 
Meeting 

AOENCY:  Federal  Maritime  Commission 
("Commission"  or  "FMC"). 

action:  Notice  of  meeting  of  section  18 
Study  Advisory  Committee. 

SUMMARY:  The  Commission  hereby 
announces  the  second  meeting  of  the 
section  18  Study  Advisory  Committee. 
The  Advisory  Committee  was  formed  to 
make  continuing  recommendations  on 
the  conduct  of  a  study  to  evaluate  the 
impact  of  the  Shipping  Act  of  1984.  The 
Committee  is  comprised  of 
representatives  of  interests  affected  by 
the  Shipping  Act  of  1984,  including 
representatives  of  conferences,  ocean 
common  carriers,  non-ve88el-op>erating 
common  carriers,  ocean  freight 
forwarders,  customs  brokers,  shippers, 
shippers'  associations,  ports,  non-port 
marine  terminal  operators,  and  other 
transportation  service  firms.  This  notice 
also  announces  the  time  and  place  of  the 
Advisory  Committee  meeting,  which  will 
be  open  to  the  public. 
DATE:  The  meeting  of  the  Advisory 


Committee  will  begin  at  10:00  a.m.  on 
April  6, 1989. 

ADDRtst:  The  meeting  of  the  Advisory 
Committee  will  be  held  in  Hearing  Room 
No.  1  at  1100  L  Street  NW.,  Washington, 
DC  20573. 

f ON  PUfrrHCR  INFORMATION  CONTACT: 

Committee  Chairperson,  Commissioner 
Edward  J.  Kiilbin,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573,  (202)  523-5715. 
Committee  Executive  Secretary,  John 
Robert  Ewers,  Director,  Bureau  of 
Administration,  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
Washington,  DC  20573,  (202)  523-5866. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission's  Section 
18  Study  Advisory  Committee  will  meet 
at  lOHX)  a.m.  on  April  6, 1989  in  Hearing 
Room  No.  1  at  the  Commission 
Headquarters  Building,  1100  L  Street 
NW..  Washington,  DC. 

The  Advisory  Committee  was 
estabhshed  in  December  1987  (52  FR 
25632)  to  review,  comment  on,  and  give 
appropriate  advice  concerning  all 
aspects  of  the  five-year  study  that  the 
Commission  is  conducting  under  the 
mandate  of  section  18  of  the  Shipping 
Act  of  1984,  46  U.S.C.  App.  1701  et  seq. 
The  Committee  consists  of  32  members 
which  comprise  a  balanced 
representation  of  various  segments  of 
the  shipping  industry  affected  by  the 
Shipping  Act  of  1984. 

At  the  first  meeting  of  the  Advisory 
Committee,  held  March  24, 1988, 
Committee  members  were  briefed  on  the 
progress  of  the  Section  18  Study. 
Surveys  which  are  being  sent  to  various 
segments  of  the  industry  were  reviewed 
and  the  Committee  recommended 
several  revisions.  Other  matters 
discussed  included  a  possible  third 
symposium  on  the  impact  of  the  1984 
Act  and  additional  areas  where  the 
Committee  believed  the  Commission 
should  conduct  research. 

The  agenda  for  the  second  Section  18 
Study  Advisory  Committee  is  as  follows: 

1.  Welcome  of  New  Members 

2.  Administrative  Matters 

3.  Briefing  on  the  Status  of  the  Section 
18  Study.  Including  Result  of  1988 
Surveys 

4.  Discussion  of  Actions  Taken  on 
Committee  Recommendations  at  First 
Meeting 

5.  Status  RepKJrt  on  Other  Matters 
Discussed  at  First  Meeting 

6.  Briefing  on  Shipping  Legislation  and 
Other  Development  in  Foreign  Countries 

7.  Policy  Discussion  Roundtable — 
Discussion  by  Committee  Members  of 
Views  about  the  1984  Act  and  Any 
Revisions  Deemed  Appropriate 


8.  Any  Other  Business 

The  meeting  will  be  open  to  public 
observation.  A  period  will  be  set  aside 
for  oral  comments  or  questions  by  the 
pubhc,  with  a  limit  of  ten  minutes  per 
person.  More  extensive  questions  or 
comments  should  be  submitted  in 
writing  before  April  3.  1989.  Other  public 
statements  regarding  Committee  affairs 
may  be  submitted  any  time  before  or 
after  the  meeting.  Approximately  35 
seats  will  be  available  for  the  public 
(including  five  seats  reserved  for  media 
representatives)  on  a  first-come,  first- 
served  basis. 

Copies  of  the  summaries  of  the 
minutes  will  be  available  upon  written 
request  30  days  after  the  meeting. 
Requests  should  be  addressed  to  the 
Secretary  of  the  FMC  and  should  be 
submitted  by  April  27, 1989. 

Inquiries  may  be  addressed  to  the 
Committee  Elxecutive  Secretary.  Mr 
John  Robert  Ewers,  Director,  Bureau  of 
Administration,  Federal  Maritime 
Commission,  Room  12211, 1100  L  Street 
NW.,  Washington.  DC  20573. 

By  the  Commission. 
)(M«|A  C.  PoDung, 

Secretary. 

(FR  Doc.  89-5497  Filed  3-8-89,  8  45  a^,! 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Revision  of  Requirements  for  Content 
of  AIDS-Reiated  Written  Materials, 
Pictorials,  Audiovisuals, 
Questionnaires,  Survey  Instruments, 
and  Educational  Sessions  in  Centers 
for  Disease  Control  Assistance 
Programs 

On  September  20,  1988,  the  Labor 
Health  and  Human  Services,  and 
Education,  and  Related  Agencies 
Appropriations  Act,  1989  [Pub.  L.  100- 
436)  at  102  Stat.  1692,  was  signed  by  the 
President.  This  Act  contained  the 
following  provision: 

Notwithstanding  any  other  provision  of  this 
Act  AIDS  education  programs  funded  b>  the 
Centers  for  Disease  Control  and  other 
education  curricula  funded  under  liiis  Act 
dealing  with  sexual  activity — (1)  shall  not  be 
designed  to  promote  or  encourage,  directly, 
intravenous  drug  abuse  or  sexual  activity 
homosexual  or  heterosexual,  and  (2)  m 
addition,  with  regard  to  AIDS  education 
programs  and  curricula — (A)  shall  be 
designed  to  reduce  exposure  to  and 
transmission  of  the  etiologic  agent  for 
acquired  immune  deficiency  syndrome  by 
providing  accurate  informatiorL  and  (B)  shall 
provide  information  on  the  health  nsks  of 
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pnimitcuoua  MiKuai  activity  and  tntravmowi 
druK  I 


Pursuant  to  thu  provislim.  CDC  has 
r«v1»«d  the  document  titled  "Contpnt  of 
AIDS-Related  Wntten  Matenala. 
fhctoriala,  Audiovtauala.  Quesficmnairf  s 
Survey  Inatmmenta.  and  Educational 
Seaalona  "  ArcordinRly,  all  AIDS 
educatiim  profframs  and  education 
curricula  funded  by  CDC  from  the  19W1 
appropriations  must  comply  with  the 
revlaed  d<x,TiTnent  which  appear*  below 
Tliia  revision  has  previously  been 
published  In  the  Program  Announcement 
for  Cooperative  Agreements  for 
Minority  snd  Other  Community  Based 
human  Immnnodeflciency  Virus  (HIV) 
Prevention  Projects  No  908.  [anuary  9, 
1989  (M  FR  983)  In  fx>mplylng  with  the 
Program  Reriew  Panel  requirements 
contained  m  the  document,  recrpirnts 
are  encouraged  to  use  an  existing 
Program  Review  Panel  such  as  one 
created  by  a  health  d€*partTn«nt's  AIDS/ 
HIV  Prevention  Program 

Coatani  of  AlOS-Saiatad  Wrtttan 
Matarlals.  Pictorials.  Audiovisuals, 
QiiaatiniinaJfiia,  Survvy  hutninMnts,  and 
Educational  Sesaioos  In  Cntw*  for 
Dlaaasa  Control  Assistanca  Programs 
OctobarlSH 

Controlling  the  spread  of  HIV 
infection  and  AIDS  requires  the 
promotmn  of  individual  behaviors  that 
eliminate  or  reduce  the  nsk  of  acquiring 
and  spreading  the  virus  Messages  must 
be  provided  to  the  public  that  emphasize 
the  ways  by  which  individuals  uia  fully 
protect  themsalves  from  acquiring  ihe 
virus.  They  include  abstinance  from  the 
illegal  use  of  IV  drugs  and  from  sexual 
tntercoursa  except  in  a  mutually 
monogamous  relationship.  For  those 
individuals  who  do  not  eliminate  risky 
behavior,  methcxls  of  reducing  their  risk 
of  acquiring  or  spreading  the  virus  must 
also  be  coaimunlcated.  Such  messages 
can  be  controversial.  This  document  is 
intended  to  provide  guidance  for  the 
development  of  educational  materials, 
and  to  require  the  establishment  of  local 
review  panels  to  consider  the 
appropnateness  of  messages  designed 
to  communicate  with  various  population 
groups 

/  Basic  Prwciplea 

a.  Language  used  in  wntten  matenals 
(I.e..  pamphlets,  brochures,  fliers), 
audiovisual  materials  (i  e.  .  motion 
pictures  and  video  tapes),  and  pictorials 
(i  e  .  posters  and  similar  educational 
matpnals  using  photographs,  slides, 
drawmgs.  ur  paintings)  to  descrbe 
dangerous  behaviors  and  explain  less 
risky  practices  concerning  AIDS  should 
une  Iprms  or  descriptors  necessary  for 


the  target  audience  to  understand  the 
messages. 

b.  Such  terms  or  descriptors  used 
should  be  those  which  s  reasonable 
person  would  condode  should  be 
understood  by  a  broad  cross-section  of 
educated  adults  to  society,  or  which 
when  used  to  communicata  with  a 
spaciilc  group,  such  as  homosexual  men, 
about  high  rtak  sexual  practices,  would 
be  judged  by  a  reaaocable  person  to  be 
moffansiw  to  tnosi  educated  adults 
l)«yond  that  group. 

c.  Tba  language  of  Items  m 
questionnaires  or  survey  instruments 
which  will  be  administered  in  any 
fashion  to  any  persons  should  use  terms 
to  ooaununicate  the  information  needed 
which  would  be  understood  by  a  broad 
cross  section  of  educated  adults  in 
society  but  which  a  reasonable  person 
would  not  )udge  to  be  offensive  to  such 
people 

d  Educational  sessions  should  not 
include  activities  in  which  attendees 
partiapata  in  ssxoaily  suggettivs 
physical  contact  or  actual  sexual 
practices. 

e  Messages  provided  to  young  people 
in  schools  and  in  other  settings  shook! 
be  guided  by  the  pnociplea  contained  in 
Galdelines  for  Effective  School  Health 
Education  to  Prevent  the  Spread  of 
AIDS"  (MMWR  19S0C37  (nqupl.  no.  S-2|). 

f  AIDS  education  programs  and 
education  curricula  funded  by  CDC  from 
the  1960  appropriations  must  be 
consistent  with  Uoguage  contained  in 
the  Labor.  Health  and  Human  Services, 
and  Education,  and  Related  Agencies 
Appropriations  Act  1969  (Pub.  L  10O- 
4381  at  102  Stat.  1682.  This  language  is  as 
follows: 

Notwithstanding  any  other  provision  of  this 
Act.  AID6  education  programs  funded  by  the 
Cenlsrt  for  Disease  Control  and  other 
education  carrlcula  funded  under  tttia  Ad 
dealing  with  sexnai  actinty — (1)  siMtl  not  be 
designed  to  prrxnole  or  enoourags.  directly, 
intravsuous  drug  abuse  or  ••xual  activity. 
tuuDcieaxual  or  t^taroaaxuaL  and  (2)  in 
addition,  wiih  regard  to  AIDS  education 
pn)gr(imj  and  cumcula— {A)  thai!  be 
designed  to  reduce  axposure  to  and 
tntntnilaslon  of  th«  etlologic  agent  for 
acquired  ttntBune  defiaency  ryndrome  by 
pn:)vidliig  accurate  information,  and  (B)  shall 
pn)vi(ia  Infonaation  on  the  health  rlsiii  of 
protniscnous  sexual  acTlvify  and  intravpnoui 
dru)(  abuse. 

The  Surgeon  General's  Report  on 
Acquired  Immune  Deficiency  Syndrome 
jOcitober  1986)  contains  messages  which 
are  consistent  with  the  provisions  of  this 
legislation.  (Pub  L  100-436) 

J  Pn>f(ran>  Heview  Panel 

a  Recipients  will  be  required  to 
establish  a  program  review  panel 


whether  the  applicant  plans  to  conduct 
the  total  program  activities  or  plans  to 
have  part  of  them  conducted  through 
subvention  to  nongovernmental 
organization(B).  Tliis  panel,  guided  by 
the  CDC  Basic  Principles  (in  the 
previous  secbon)  in  conjunction  with 
prevailing  community  standards,  will 
review  and  approve  all  written 
matenals.  pictorials,  audiovisuals, 
questionnaires  or  survey  instruments, 
and  proposed  «ducation«l  group  session 
activities  to  be  used  under  the  protect 
plan.  This  panel  is  intended  to  review 
matenals  only  and  shoaid  not  be 
empowered  either  to  evaluate  the 
proposal  as  a  whole  or  to  replace  any 
other  Inlemal  review  panel  or  procedure 
of  the  local  governmental  jurisdiction. 
Specifically.  appUcants  for  cooperative 
agreements /yants  will  be  required  to 
inchMle  in  the  application  the  foUonving: 

(1)  Identification  of  a  panel  of  no  less 
than  five  persons  representing  a 
reasonable  croes  section  of  the  general 
community  '  but  which  is  not  drawn 
predominantly  from  the  target 
population  or  groups  to  whom  the 
wntten  materials,  pictorials, 
audiovisuals,  questionnaires,  survey 
instruments,  or  educational  groups 
sessions  are  directed:  and 

(2)  A  letter  or  memorandum  from  the 
proposed  project  director,  countersigned 
by  a  responsible  business  official,  which 
includes: 

(a)  Concurrence  with  this  guidance 
and  assurance  that  its  provisions  will  be 
observed; 

(b)  The  identity  of  proposed  members 
of  the  Program  Review  Panel,  including 
their  names,  occupations,  and  any 
orgaiuzatioDsl  affihatloiu  that  were 
considered  in  their  selection  for  the 
Panel; 

b.  When  a  cooperative  agreement/ 
grant  is  awarded,  the  recipient  will:  (1) 
Convene  the  Program  Review  Panel  and 
present  for  its  assessment  copies  of 
wntten  materials,  pictonals.  and 
audiovisuals  proposed  to  be  used; 

(2)  Provide  for  assessment  by  the 
Program  Review  Panel  text  scnpts.  or 
detailed  descnptions  for  wntten 
matenals.  pictonals.  or  audiovisuals 
proposed  to  be  used: 

(3)  Pnor  to  expenditure  of  funds 
related  to  the  ultimate  program  use  of 
these  materials,  assure  that  their  project 
files  are  documented  with  a  stalement(8) 
signed  by  the  Program  Review  Panel 
specifying  the  vote  for  approval  or 
disapproval  for  each  proposed  item 


submitted  to  them  that  is  subject  to  this 
guidance. 

(4)  Provide  to  CDC  in  regular  progress 
reports  signed  statement(8)  of  the 
chairperson  of  the  program  review  panel 
specifying  the  vote  for  approval  or 
disapproval  for  each  proposed  item 
which  is  subject  to  this  guidance. 

Dated:  March  3. 1989. 
Robert  L  Foster. 

Acting  Director,  Office  of  Program  Support. 
Centers  for  Disease  Control. 
(FR  Doc.  89-5451  Filed  3-6-89:  8:45  am] 
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National  Institutes  of  Health 

Natlonel  Institute  of  Diabetes  and 
[Mgesthre  and  Kidney  Diseases, 
National  Kidney  and  Urologic  Diseases 
Advisory  Board;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Kidney  and  Urologic  Diseases 
Advisory  Board  and  representatives  of 
relevant  professional  and  voluntary 
organizations  on  March  30  and  31, 1989. 
The  Board  will  receive  input  from  the 
organizations  regarding  the 
development  of  the  long-range  plan  to 
combat  kidney  and  urologic  diseases 
and  then  meet  April  1, 1989,  to  discuss 
the  Board's  activities  and  its  long-range 
plan.  The  meeting  is  being  held  at  the 
Lincolnshire  Marriott  1  Marriott  Drive, 
Lincolnshire,  Illinois  60015,  and  is 
scheduled  from  8:30  a.m.  until 
approximately  5:30  p.m.  each  day. 
Although  the  meeting  is  open  to  the 
public,  attendance  by  the  public  will  be 
limited  to  space  available.  Notice  of  the 
meeting  room  will  be  posted  in  the  hotel 
lobby. 

Dr.  Ralph  Bain,  Executive  Director, 
National  Kidney  and  Urologic  Diseases 
Advisory  Board.  1801  Rockville  Pike. 
Suite  500,  Rockville,  Maryland  20852. 
(301)  496-6045,  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 


Dated:  March  3, 1989. 
Betty  |.  Beveridge. 

NIJi  Committee  Management  Officer. 
[FR  Doc.  89-5500  Filed  3-8-89;  8:45  am) 

SiLUNQ  COM  4140-01-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-89-1951] 

Submission  of  Proposed  Information 
Collection  to  0MB 

AQE»tCY:  Office  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
sohciting  pubUc  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer,  Office 

of  Management  and  Budget  New 

Executive  Office  Building, 

Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest  Washington.  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  notice  Usts  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 


office  of  thj  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (")  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  resfKinse,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  re\i8ion  of  an 
information  collection  requirement,  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Autbority:  Sec  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507:  see  7[d)  of  the 
Department  of  Housinji  and  Urban 
Development  Act.  42  U  S.C  35351d). 

Date:  February  17. 1989. 
John  T.  Murphy. 

Director,  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Indian  Community 
Development  Block  Grant  (CDBG) 
Program. 

Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  I  'se:  HIT) 
will  use  the  information  collection 
requirement  of  the  Indian  CDBG 
Program  to  select  the  best  projects  for 
funding  during  annual  competitions.  In 
addition,  these  requirements  are 
essential  to  monitor  grants  to  assure 
that  grantees  are  using  Federal  dollars 
properly. 

Form  Number  SF-424,  HUD-4011, 
HUD-4121,  HUD-4122.  HUD-4123, 
HUD-4125.  and  HUD-4126. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


\ 

Numbero*      j  ^ 
respondents    | 

response                      response 

AppScalwo  (SF-424.  HUD-4121,  4122.  4123) ._.    

Preewart  fivqtMninentt  {HUD-4123.  4125.  4126) 

Fore*  Account  Apprmti „ 

C«tific*tion  al  CompteSon  (HUD-40t  i) _ 

Supporting  Docunientation „ „ _ 

Status  Reports  (lulonitorwig  and  Annual) ~ 
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600 

200 

1.200 

'  Paneli  whtcti  rvvipw  tnalBriali  for  uw  with 
tchool  ad*  popolationj  iboukl  tododt 
rppreientativpa  of  luch  groupi  ••  teachers,  acfaool 
admmiatralorm.  parvnii  and  atudrntt 


BEST  COPY  AVAILABLE 
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Total  EMtjmated  Bunien  Hours  20.000 
StatuM.  Extansion. 
Contact  Gmam  Hix.  MUD.  ( J02)  756- 
eogz  |ohn  Alllaon.  OME  (202)  396-6860 

Dais:  Pabraary  17. 


1( 


IFK  Doca»-«4«3  PIM 


8  45  ami 


|Doo«[«<  NOl  N-«»-1M21 


o(  Propoeed  Iftformatlon 
Coflectlon  to  OMS 

AOCMCy:  Office  of  Adnuniiitratiun.  UlID 
ACnOlc  NoUca. 


r  The  proposed  tnformntinn 
collection  requirement  dcicribed  b<>low 
hai  befn  iubmitted  to  the  Office  of 
Man«semenl  and  Budget  (OVfB)  fur 
review  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 

AOOACM:  [nlerested  persons  are  invitvd 
to  submit  comments  regarding  this 
proposal.  Qimments  should  refer  to  the 
prciposal  by  name  and  should  b«  sent  to 
lohn  Allison.  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Kxecuttve  OfHce  Buildin^j.  VVashingtoa 
DC  20500. 
POM  PUftTHKN  mrOAMATlOM  COMTACT: 

David  S.  Cnsty.  Reports  Management 
Offl(  er  Department  of  Housing  snd 


Urban  Development.  451  7th  Street. 
Southwest.  Washington.  DC  »4ia 
telephone  (202)  TU-OOda  This  la  not  a 
loll  fre«  aumbar.  Coptea  of  the  proposed 
forms  and  other  available  docments 
submitted  to  OMB  may  be  obtained 
from  Mr  Cristy 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U  S.C  Chapter  35] 

The  Notice  lists  the  following 
information;  (1)  The  fitie  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  Information  and  its 
proposed  use;  (4)  the  agency  form 
number.  If  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (8)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents.  fre<juency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extensioft 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9|  the  names  and  telephone  numbers  of 
Hn  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 


Aatbarilr  Sec  S807  of  the  Paperwork 
Reduction  Act  44  U.S  C.  3S07;  Sec  7(d)  of  the 
Department  of  Howaing  and  Urban 
Deveiopmeiit  Act  42  U^C  3535<d). 

Data:  Ftbruary  27,  1068 
|oho  T  hkMfkj, 

Dirr^tor.  InformotHsr  Pt>bcj  and  Management 
Divition 

Notka  of  Submisaioa  of  Propoaad 
Infonnation  CoUactioii  to  OIklB 

Proposal:  Information  Collection  and 
Recordkeeping  Requirements  for  Loan 
S€r\'icing— Section  223{fl  and  221(d) 
Coinsurance  Programs. 

Office:  f  lousing. 

Descnptiot)  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  collection  includes  items 
which  coinsurlng  lenders  collect  from 
mortgagors  to  monitor  project 
performance  and  management  as  well 
as  Items  which  HUD  collects  from 
coinsuring  lenders  to  monitor  their 
servicing  activities  to  ensure  effective 
servicing  of  sections  Z23(f)  and  221(d) 
coinsured  loans 

Form  S'lunher  None. 

Respondents:  Businesses  of  Other  For 
iYofit 

Frequency  of  Submission 

Recordkeeping.  On  Occasion,  and 
Annually 
Reporting  Burden: 


^«u^<)aro< 

K 

Fraqusncy  a<      , 
raaponaa 
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m 

Burden 
hours 

ft».i.i>»«)i»«g 
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\rmtmr^wy  n^t^nrt^       

90 

Fnan-Ml   till      >■—                                   

110.SO0 

i-rx-mttmmt  ftf|«^% 

1.S30 

Ttttal  Estimate*!  B^jnffn  Hours: 

112.425 
Status.  ReinstdtemKnt 
Cunlui  I.  Matthew  C  Andrea, 

|.!O2)755-7270  John  Alllsoa  OMB.  (202 

395-e««0 

Oh  I*   KnOniary  1?   1MW 
IHK  U^M    m-  MM  KlItKt  i-A- W:  S45  am) 
■aj^M  coca  «>«•-•»-« 


OCPAimiEHT  OF  TH€  IMTtRK)« 
Rah  and  WVdlHa  8«rv1c« 
laauanca  of  ParmN  for  Marina 


On  ()ctot>er  \i   1«H«.  a  notu  e  vns 
publisiied  in  the  Fe<lar«l  Reglstar  (Vol 
5  1   No   198)  that  an  application  hdd  tjeen 
filed  with  the  Kish  and  Wildlife  Service 


by  The  New  York  2^oolc)gical  Society 
(PRT  731847)  for  a  permit  to  import  one 
caplivebom  polar  bear  [Ursus 
muntimus]  from  Ruhr  2Loo. 
C^lsenkirtiien.  West  Germany  fur  the 
purpose  of  public  display 

Notice  IS  hereby  given  that  on 
February  10.  1989.  as  authorized  by  the 
Marine  Mammal  fVolection  Act  of  1972 
(16  U  aC.  1381-1407).  and  the 
Endangered  Species  Act  of  1972  (16 
U  S.C  1539).  the  Fish  and  Wildlife 
Service  issued  a  permit  subject  to 
certiiin  conditions  set  forth  therein. 

The  permit  is  available  for  prublic 
inspection  during  normal  business  hours 
at  the  OfHce  of  Management  Authonty. 
Room  VM.  1375  K  Street.  NW., 
Washinston,  DC. 


Dated  March  1  lOW 
RK.  Robinaaa. 

Chwf.  Broach  of  Permits.  Office  of 
Slanagement  Authonty 
jFK  Doc  ae-U37  Filed  i-*-t»,  8:45  am| 
I  coot  «»ia-«tMi 


Receipt  of  Application  for  Pennit 

The  public  is  invited  to  comment  on 
the  following  appbcation  for  permits  to 
conduct  certain  activities  with  marine 
mammals  The  application  was 
submitted  to  satisfy  requirements  of  the 
Manne  Mammal  Protection  Act  of  1972. 
as  amended  [\^  U.S.C.  1361  et  seq..  the 
Fjidangered  Species  Act  of  1973,  as 
amended  (\B  U.S.C.  1531,  et  seq  )  and 
the  regulations  governing  manne 


mammals  and  endangered  species  (50 
CFR  Parts  17  and  18). 

Applicant 

Name:  Charles  Monnett,  PRT-716436. 

Address:  University  of  Minnesota.  109 
Zoology  Boulevard.  Minneapolis. 
Minnesota  55455. 

Type  of  Permit  Scientific  Research. 

Name  and  Number  of  Animals:  150 
Alaska  sea  otter  [Enhydra  lutris  lutris). 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
amend  his  current  permit  to  increase  the 
number  of  otters  he  is  authorized  to 
capture.  Most  will  be  tagged,  weighed, 
have  one  premolar  extracted,  blood 
sampled,  and  lip  tattooed.  Ten  male  and 
ten  female  adults  will  be  surgicaUy 
implanted  with  radio-transmitters  for 
tracking. 

Source  of  Marine  Mammals  for 
Display:  Prince  William  Sound  and  the 
Gulf  of  Alaska.  AK. 

Period  of  Activity:  March  1989-May 
1990. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application  or 
requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director,  Office  of  Management 
Authority  (OMA),  P.O.  Box  27329, 
Washington.  DC  20038-7329,  within  30 
days  of  the  publication  of  this  notice. 
Anyone  requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connections 
with  the  above  apphcation  is  available 
for  review  during  normal  business  hours 
(7:45  a.m.  to  4:15  p.m.)  at  1375  K  Sb^et 
NW.,  Room  400,  Washington.  DC. 

Dated:  March  3. 1989. 
RJC.  Robinsoo, 

Chief  Branch  of  Permit,  Office  of 

Management  Authority. 

(FR  Doc  89-5538  Filed  3-8-89;  8:45  am] 
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Bureau  of  Land  Management 

( AK-967-4213-15;  AA-«447-A2;  AA-8447- 
B] 

Alaeka  Native  Ciatms  Selection;  Eyak 
Corp. 

In  accordance  with  Departmental 
reg  ilation  32  CFR  2650.7(d),  notice  is 
heri;by  given  that  the  Decision  to  Issue 


Conveyance  (DIC)  to  The  Eyak 
Corporation,  notice  of  whidb  was 
published  in  the  Federal  Register  on 
February  2, 1989,  Vol.  54.  No.  21.  is 
modified  by  changes  of  easements  EIN 
156  D9.  and  EIN  171c  E,  and  clarification 
of  The  Eyak  Corporation's  entitlement 
pursuant  to  section  12(a]  and  12(b]  of 
ANCSA. 

A  notice  of  the  modified  DIC  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Cordova 
Times.  Copies  of  the  modified  DIC  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh  Avenue. 
<fl3.  Anchorage.  Alaska  99513-7599. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  April  10. 1989,  to  file  an 
appeal  on  the  issue  in  the  modified  DIC. 
However,  parties  receiving  service  by 
certified  mail  shall  have  30  days  from 
the  date  of  receipt  to  file  an  appeal. 
Appeals  must  be  filed  in  the  Bureau  of 
Land  Management  at  the  address 
identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4.  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Except  as  modified,  the  decision, 
notice  of  which  was  given  Februarj'  2, 
1989.  is  final. 

Terry  R.  Hassett 

Chief  Branch  of  KCS  Adjudication. 
(FR  Doc.  89-5484  Filed  3-8-89;  8:45  am) 

anXMGCOOE  4314KM-M 

[WY-»20-0»-4111-15;  WYW94760] 

Proposed  Reinstatement  of 
Terminated  OH  and  Gas  Lease; 
Wyomlr>g 

Pursuant  to  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  WYW94760  for  lands  in 
Weston  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  p>er  acre,  or  fraction  thereof, 
per  year  and  16%  percent  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 


section  31  (d)  and  (e)  of  the  Mmeral 

Lands  Leasing  Act  of  1920  (30  U.SC 

188),  and  the  Bureau  of  Land 

Management  is  proposing  to  reinstate 

lease  WYW94760  effective  June  1. 1988, 

subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

David  A.  Pametinke, 

Acting  Chief,  Leasing  Section 

pnt  Doc.  89-5508  Filed  3-6-89,  8:45  am) 
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Under  Sectkwi  302  Of 
FLPMA  (CA  20171);  CaHomia 

AOENCV:  Bureau  of  Land  Management 
Interior. 

ACTKMl:  Notice. 

summary:  The  proposed  action  is  a 
Notice  of  Realty  Action  for  a  five-year 
lease,  renewable,  intended  to  resolve  a 
long-standing  unauthorized  occupancy 
(CA  20771),  to  bring  occupancy  under 
terms  of  section  302  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
1976,  and  43  CFR  2920.  The  legal 
description  of  the  site  is; 
Mount  Diablo  Meridian.  T.  33  N..  R.  9 

W.,  Section  5,  Lot  la  SMi;  Lot  31.  N^. 

Aggregating  2.85  acres. 

DATES:  For  a  period  of  45  days  from  the 
date  of  pubhcation  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  Area  Manager,  Bureau 
of  Land  Management  355  Hemsted 
Drive.  Redding,  California  96002.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  Realty  Action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  taken  by  the  State  Director, 
this  Realty  Action  wiU  become  the  final 
determination  of  the  Department  of  the 
Interior. 

KM  FURTHER  INTOnMATlOW  COHTACT 

Mark  Morse,  Area  Manager,  at  (916) 
246-5325,  or  write  to  355  Hemsted  Drive. 
Redding,  California  96002. 

SUPPLEMENTARY  MFORMATKMC  An 

appraisal  for  the  proposed  lease  area 
has  been  made,  and  the  lessee  will  be 
required  to  make  yearly  rental  payments 
in  the  amount  of  $3,300.00.  Lessee  shall 
reimburse  the  United  States  of 
reasonable  administrative  costs 
incurred,  estimated  to  be  $300.00. 
Reimbursement  of  costs  shall  be  in 
accordance  with  the  provisions  of  43 
CFR  2920.6. 

The  only  apphcation  that  will  be 
accepted  will  be  from  Alma  Komtved 
The  application  must  include  reference 
to  this  notice,  include  the  case  file 


"^A 
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numb«r  (CA  20171).  and  h«ve  a 
comptsia  dasoiptkin  of  tha  faalitic* 
involved.  Thla  c^n  b«  acconipiuhad  by 
pruvkUog  dalalia  of  Um  propoMd  um 
and  aclivltlca;  a  daacrlpbon  at  all 
facilitlea;  a  nup  of  ■ufficianl  tcaU  to  b« 
legible:  a  legal  daacrlptlon  of  the  pro|ect 
location,  and  any  other  information  that 
TT.ny  aid  in  evaluating  the  propiiaal 

Stlpulatlona  to  be  included  with  the 
leaae  are  aa  followa:  (1)  Subtact 
improvementa  tnuat  be  quitclaimed  to 
the  United  Statee:  (2)  Subject 
improvementa  muat  remain  Ipssee  •  soIp 
place  of  realdence:  (2)  Leaae  may  not  b«> 
tranafarred.  aaaifnod  or  inhanted.  (3) 
Upon  termination  of  leaae,  all 
improvementa  muat  be  removeii  from 
leaae  ar«a  within  aix  montha.  and  the 
aite  ratumed  to  a  natural  cundition. 
MafiiT  MofM. 
Arao  Managirr 
[FR  Doc  W-Sm  nted  ^-b-m.  8:4A  am) 
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rwMiy  ACDon:  riivau  nciwaiy 
Invotvino  PubAc  Lands  fen 
County,  lO 


:  Bureau  of  Land  Management. 
Interior 

ACnOH:  Notice  of  realty  action.  1-20660- 
flxchan^  of  public  and  private  landa  in 
Hlatne  County,  Idaho. 


r.  The  following  deacribed 
landa  have  been  determined  to  be 
suitable  for  exchange  through  the 
development  of  land  aae  decialona 
baaed  upon  public  input,  and  reaource 
and  uae  evaluation  They  are  auitable 
for  exchange  under  aectlon  208  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21.  1976,  43  U  S  C   1716 

Bf)i*«  Mandtao.  Blaina  (Uiunty    Idaho  T   4 
N  .  R  18  E.  Section  \1t  \joi  1  of  Block  3S  In 
Kalchum  Townaita.  Lull  &  7  and  8  of  Block 
40  in  Katchum  Ttiwnalta  cxxitaining  0  .V2 

acre* 

In  exchange  for  theae  landa.  the 
United  Statea  will  acquire  the  following 
(leacnbed  land  from  the  Amencan 
Public  L^nd  ELxchange  Co..  Inc. 

HolM  Uandlaa  BiaUM  ('.ounty   Idaho  T  « 
N  .  K.  17  K.  SKnoo  12:  Lola  19  and  20. 
Raaabdtvtatan.  Northwood  PUD. 
Subdivision  Lot  4.  (Located  within  YJSSA] 
containing  I  72  acraa 

The  purnoee  of  Ihia  exchange  ia  to 
help  enable  the  US.  Foreat  Service  to 
conaolidate  land  hokilnga  fur 
conatruction  of  a  new  administrative 
and  warehouae  complex. 

The  valuea  of  the  landa  to  be 
exchanged  will  be  equaliied  through 
caah  paymenta  or  provided  aervtcea 


Caah  payments  may  not  exceed  twenty 
five  percent  (ZS%)  of  the  vaines  of  the 
Federal  landa. 

Whea  lasaad  tlM  patant  will  cooUin 
the  following  reaarvatian  to  the  United 
States: 

1  A  ri^hi^f-way  thereon  for  dltchea 
or  canals  constructad  by  the  authority  of 
the  Umted  States.  Act  of  Auguat  3a 
lS9a  (28  Stat  Ml:  43  U.S.C  945] 

Publication  of  this  notice  aegregates 
the  pubUc  laoda  from  the  operahon  of 
the  public  land  laws.  Including  the 
mining  bwa.  for  a  period  of  two  yeara 
from  date  of  publication  in  the  Federal 
HagMar,  or  until  patent  is  iaaued. 

Detailed  information  concerning  the 
exchange  ta  available  from  the 
Shoahone  Chatrlct  Office  of  the  Bureau 
of  Land  Management.  400  West  F  Street 
Shoahone,  fD  83962 

For  a  penod  of  45  daya  from  the  date 
of  first  publication.  Interested  parties 
may  submit  commenta  to  Bureau  of 
Land  Management  Shoshone  District 
Office.  P  O.  Box  2-a  Shoahone,  ID 
83352 

K.  Lyna  Baoaatt. 
Ditlnci  Manager 

|FV  Doc  8»~MaS  Filed  3-8-80;  8:46  am) 
aaxBM  coos  aat 


(NM-090-09-4312;  NH  NM  47960) 

An  Exchwtg*  of  PubOc  Land  wttti  ttw 
Nature  Conearvancy  In  Dona  Ana 
County,  NM 

AOCMCV:  Bureau  of  Land  Management. 

Interior. 

ACnOM:  Notice  of  realty  action. 


:  TTie  following  described 
lands  and  tntaresta  therein  have  been 
determined  to  be  auitable  for  diapoaal 
by  exchange  ander  Section  206  of  the 
Act  of  October  21,  1976  (43  U  S  C.  1718) 

T  23S.  R  IW.  NV4PM 
Seo27.  WWSES^S£>x 
cxintamlng  10  acres,  more  or  leas 


Thia  20-acre  tract  will  be  added  to  the 
BuPf  Ru  of  Land  Management /The 
Nature  Consenrancy  Exchange  Pool  The 
land  exchange  pool  la  uaed  whenever 
practical  to  facilitate  land  exchange  and 
reduce  unit  costs 

DAm:  Comments  must  b«  submitted  on 
or  before  April  30,  1989 
AOOUBSan:  Commenta  ahould  be  sent 
to  District  Manager.  Bureau  of  Land 
Maoagament  Las  Cruces  Dutnct  OfDce. 
1800  Marqueae  Street  Laa  Crucea,  New 
Mexico  I 


rairr  mum— aTiow.  The 

purpoae  of  thia  exchange  is  to  dispose  of 
an  isolated  tract  of  public  land  in  the 
Las  Cruces  West  Mesa  Industrial  Park 
while  oonsobdatlng  ownership  of  other 
pobhc  land.  This  disposal  by  exchange 
is  supported  by  a  management  decision 
in  the  Southern  Rio  Grande 
Management  Framework  Plan  (February 
1962). 
The  exchange  wiU  be  sub)ect  to; 

1.  A  reservation  to  the  United  Statea 
of  a  hgbt-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  43 
US.CfH5. 

2.  All  valid  existing  righta  and 
reservation  of  record  including  the 
following:  Highway  rights-of-way 
NM0S204.  r4M014029.  NM0566e56. 
NKWH192.  NM77520;  Telephone  cable 
rights-of-way,  NM3a2O0,  NM0637e: 
Water  pipeline  rights-of-way  NM032249, 
NM5292a.  NM77539. 

Publication  of  thia  Notice  will 
•cgregate  the  pubhc  land  from  all 
appropriations  under  the  public  land 
laws,  indtiding  the  mining  laws  but  not 
mineral  leasing  laws.  This  segregation 
will  terminate  upon  the  lasoance  of  a 
patent  or  2  years  from  the  date  of 
pubbcation  of  this  Notice  in  the  Federal 
Register  or  upon  publication  of  a  Notice 
of  Tennination. 

Any  adverse  comments  will  be 
evaluated  by  the  Slate  Director  who 
may  austain.  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  Interior 
H.  laakoa  Fox. 
District  Manager 
March  1.  1988 

[FR  Doc  88-5462  Filed  3-8-89;  845  am) 
aajjNOCooK  «* 


IWY-(»30-0»-4JH-1S;  WYW-1 13734] 

Raalty  Actton;  Prtvate  Exchange 
Invofvtng  PubHc  Lands  In  Albany  and 
Laramie  Countlea,  WY 

AOaNCY:  Bureau  of  Land  Management 

Intenor 

ACnotc  Private  exchange  involving 

public  landa  in  Albany  and  [.ararnie 

Counties,  Wyoming. 

The  surface  and  mineral  estates  of  the 
following  described  public  land  is  being 
considered  for  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1978  (90  Stat.  2756.  43  U.S.C.  1716): 


Sec  2.  loU  1  ft  2.  SEV4NEV4.  SWV4,  EV4 

SEV.,  SWV;SEV«; 
Sec-4,  SVi; 

Sec  8.  lota  1-4.  6  ft  7,  N  ^SE  V«; 
Sec.  8  NVWEW,  NE^NWV«, 
Sec  10,  NV^NW; 
Secl2.NWW; 
T  15  N.,  R.  70  W.; 
Sec  2a  N^NVi,  SW%SW%.  SEV4SE^; 
Sec22.SWSWV4:S£V«; 
Sec  28,  NVk.  SW^: 
Sec  3a  lot  1,  NEy4NWy4: 
SecSZalk 
Sec.  34,  all: 
Containing  3677  acrea,  more  or  leaa 

The  publication  of  this  notice  in  the 
Federal  Ragbter  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  Hie 
segregative  effect  will  terminate  upon 
issuance  of  patent  or  upon  expiration  of 
two  years  from  the  effective  date,  or  by 
publication  of  a  Notice  of  Termination 
by  the  Authorized  Officer,  whichever 
comes  first 

Private  lands  to  be  acquired  by  the 
United  States  are  under  negotiation  but 
are  generally  located  within  T.  14  ft  15 
N..  R.  70  W.,  Sbcth  Principal  Meridian, 
Wyoming.  A  supplementary  Notice  with 
detailed  information  on  lands  to  be 
exchanged  will  be  published  in  the 
Federal  Register  when  an  agreement 
with  the  private  landowner  is  reached. 

FOR  FURTNCR  MPOMaATION  CONTACT 
Walter  George.  Rawlins  District  Office, 
P.O.  Box  670.  Rawlins,  WY  82301,  (307) 
324-7171. 
Bud  Holfanxik. 
Area  Manager. 

(FR  Doc  88-5408  Filed  3-8-80;  845  am) 
I  COM  «ai»-a>-M 


Marvin  M.  James  at  the  addresa  above 
or  at  (505)  525-8228  (FTS  571-8312) 


Sixth  Priadpal 

T  14N,  R  TOW 


WrjranHBf 


|ES-«40-0»-4S2(K13;  E8-«3»974.  Group 
136) 

FHing  of  Plat  of  Dependent  Resurvey 
and  SubdMelon  of  Section  18; 
WIeconein 

February  28. 1989. 

1.  The  plat  of  the  dependent  resurvey 
of  a  portion  of  the  exterior  boundaries,  a 
portion  of  the  subdivisional  lines,  and 
the  survey  of  the  subdivision  of  section 
18,  Township  40  North.  Range  6  East 
Fourth  Principal  Meridian.  Wisconsin, 
will  be  officially  filed  in  the  Eastern 
States  Office.  Alexandria,  Virginia  at 
7:30  a.m..  on  April  14, 1989. 

2.  The  dependent  resurvey  was  made 
at  the  request  of  the  Bureau  of  Indian 
Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey, 


Eastern  States  Office,  Bureau  of  Land 
Management  350  South  Pickett  Street 
Alexandria,  Virginia  22304,  prior  to  7:30 
a.m.,  April  14, 1980. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  jjer  copy 
looeph  W.  Beaudin, 

Acting  Deputy  State  Director  for  Cadastral 
Survey  and  Support  Services. 
[FR  Doc  89-6532  Filed  3-8-89.  8:45  am] 
WLUHO  coos  4SW  aj  ■ 

IIO-M3-09-4312-10;  1-26701] 

PropoMd  WHhdniwai  and  Opportunity 
for  PuMc  Meeting;  Idaho. 

AQENCV:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


r  The  US.  Forest  Service  has 
filed  an  applicatkm  to  withdraw  and 
acquire  the  jurisdiction  of  10  acres  of 
public  land  for  protection  of  the 
Clearwater  Seed  Ordiard  near  Orofino, 
Idaho  and  adjacent  to  the  Clearwater 
River.  This  notice  doses  the  land  for  up 
to  two  years  from  surface  entry  and 
mining.  The  land  will  remain  open  to 
mineral  leasing. 

DATE  Comments  and  meeting  requests 
should  be  sent  to  the  Idaho  State 
Director,  BLM.  3380  Americana  Terrace. 
Boise  83706. 


FOR  FURTNCN  ajFORMATlOW  CONTACT 

Larry  R.  Lievsay,  BLM.  Idaho  State 
Office.  208-334-1735. 
SUPPLEMENTARY  INFORMATION:  On 

February  21, 1989,  the  U.S.  Forest 
Service  filed  an  apphcation  to  withdraw 
the  following-described  public  land  from 
settlement  sale,  location,  or  entry  under 
general  land  laws,  including  the  mining 
laws,  subject  to  valid  existing  rights: 

Boise  Maridiaa.  Idaho 

T  37  N..  R.  1  W.. 

sec.  32.  Nf^S\WVWy4SWV4. 

The  area  described  contains  10  acres  in 
Nez  Perce  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  seed 
orchard. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
virith  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Idaho  State  Director  at  the  above 
address. 

Notice  is  hereby  given  that  an 
opportunity  for  a  pubhc  meeting  is 
afforded  In  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 


the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Idaho  State 
Director  within  90  days  from  the  date  of 
publication  of  thia  notice.  Upon 
determination  by  the  authorized  officer 
that  a  pubhc  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
pubhshed  in  the  Federal  Regiatar  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  apphcation  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Regiatar,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  No  temporary  uses  will  be  allowed 
during  the  segregative  period 

The  temporary  segregation  of  the  land 
m  connection  with  ^s  withdrawal 
application  shaU  not  affect 
administrative  jurisdiction  over  the 
land,  and  the  segregation  shall  not  have 
the  affect  of  authorizing  any  use  of  the 
land  by  the  Fivest  Service. 
WiUiam  E  baiand. 
Chief.  Realty  Operationt  Section. 

Dated:  Mardi  1. 1989. 
[FR  Doc  89-5533  Filed  3-8-89:  845  am] 

BHJJNOCOOt  4310-OO-a 


[NM  940  09  4»14-10;  NM  NM  77W7] 

Notice  of  Propoeed  WlllMkawai  and 
Opportunity  for  PUbfc  Meeting;  Mew 
Mexico 

agency:  Bureau  of  I^od  Management 

Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw  200 
acres  of  public  land  in  Socorro  Count) . 
to  protect  the  archeological  values  at  the 
Arroyo  del  Tajo  Pictograph  Site  This 
notice  closes  the  land  for  up  to  2  years 
from  surface  entry  and  mining.  The  land 
will  remain  open  to  mineral  leasing. 

date:  Comments  and  requests  for  a 
pubhc  meeting  must  be  received  by  Jane 
7,1989. 

AODRtESS:  Comments  and  requests 
should  be  sent  to:  New  Mexico  State 
Director,  BLM.  P.O.  Box  1448.  Santa  Fe. 
New  Mexico  87504-1449. 
FOR  FURTHER  INFORMATION  CONTACT 
Clarence  F.  Hougland.  BLM.  New 
Mexico  State  Office.  506-988-6545. 
SUPPI.EMENTARY  information:  On 
February  8  1988.  a  pebtlon  was 
approved  aUowing  the  Bureau  of  Land 
Management  to  file  an  apphcation  lo 
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withdraw  the  followinjj  described  public 
lund  from  lAttlemMnt.  tale.  l(K:atiun.  or 
entry  under  the  general  land  law*, 
mcludtn^  the  mtntnf(  laws.  ■ubi«>ct  to 
vtilid  existing  Hghti 

New  M«xk»  Prindpd  MOTkUan 

T  J  S.  R   1  t.  »«u  14,  SW  V^.  N  WSW  V. 
SK  V«.  SW  "hSW  WSE  ■-«.  NW  V«SE  '^SF  «., 

The  ar«a  de«cnb«d  contmna 
approximalely  200  acrea  In  Socorro 

(bounty 

The  purpoae  uf  the  propoaed 
withdrawal  la  to  protect  the 
HPcheological  valuet  at  the  Arroyo  del 
1  ii|o  Plctograph  Site  from  detenortitlor\, 
f  )r  research  purpoae*.  and  for 
nterpretation 

For  a  penod  of  90  daya  fn)m  the  date 
of  publication  of  thii  notice,  all  p«raona 
who  wiah  to  iubmit  comments. 
Mi(0(*»»''onB.  or  objections  m  connection 
with  the  propoaed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
I  iind  Management. 

.Notice  IS  hereby  given  that  an 
(  pportunity  for  a  public  meetlr^j  is 
afforded  In  connection  with  the 
proposed  withdrawal   All  interested 
pHTsons  who  desire  a  public  meetin>(  for 
l.'ie  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
v\ritten  request  to  the  under»igne<i 
I  fficer  within  90  days  from  the  dale  of 
p.iblicalion  of  this  notice.  Upon 
(iftermination  by  the  authorized  officer 
i.hdt  a  publu  meeting  will  In*  held,  a 
rilice  of  the  time  and  place  will  be 
published  in  the  Fsdaral  Ragister  at 
l.'tist  30  days  before  the  scheduled  date 
of  ihe  meeting 

The  application  will  be  processed  in 
!('■(. ordance  with  the  regulations  set 
f.rth  in  43  CPTt  Part  2M0 

For  a  penod  of  2  years  from  the  date 
if  publication  of  this  notice  in  the 
I'ndAral  Register,  the  land  will  be 
H.-grfgiiied  as  specified  above  unless  the 
iippJK.ation  IS  denied  or  canceled  or  the 
v\  iihilrawal  is  approved  prior  to  that 
li  lie  The  temporary  uses  which  may  l>e 
I  •■rmitled  during  this  segregative  peruxJ 
are  grazing,  nonvehicular  recreational 
Hiul  educational  use,  and  other 
ili*cretionary  surface  uses,  provided 
they  will  not  significantly  impact  the 
VI lues  to  be  protected  by  the 
v>  ithdrHwal 
(.ilbwl  O  Lockwtxid. 
.  1    till)/  Slule  Dim  tor 

Dalatl  February  2».  lUHH 
\\-H  Lkx;  Mt-MAt  Kile<l  S-»-«».  fl:45  urn] 
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INTERSTATE  COMMERCE 
COMMS8IOM 

(nnwwe  Docket  Ma  llSMj 

Brandywtne  Valey  RaAroed  Co.; 
Purche— ;  CSX  Transportatton,  Inc^ 
Line*  In  FVxIda 

AOCMCV:  Interstate  Commerce 
Commission 

ACnotc  Notice  of  decision  accepting 
application  for  consideration. 


:  The  Commission  is  accepting 
for  consideration  the  application,  filed 
Februai7  la  1989,  by  Brandywine 
Valley  Railroad  Company  (BVRC)  to 
purchase  from  CSX  Transptirtation,  Inc. 
(CSXT).  102.52  mile*  of  rail  line  in 
Florida  between:  (1)  Sebring  (milepost 
AVC-873  94)  and  Palmdale  (milepost 
AVC-918.fl):  (2)  Palmdale  (milepost 
AVD-(n8.58)  and  Lake  Harbor  (milepost 
AVD-957.9Q):  and  (3)  Keela  (milepost 
AVF-«53.ee)  and  Cane  (milepost  AVF- 
972.14)  Pursuant  to  49  CFR  Part  1180, 
the  Commission  finds  this  a  minor 
tran.sa<;tlon. 

OATIK  Wntten  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  no  later  than  April  10.  1989. 
Comments  from  the  Secretary  of 
Transportation  and  Attorney  General  of 
the  United  States  must  be  filed  by  Apnl 
24,  1980  Applicants'  reply  is  due  by  May 
15.  1989 

FOM  RMTHKR  INFOftMATION  COIfTACT: 
loseph  H.  Dettmar.  (202)  275-7245. 

[TUD  for  hearing  impaired;  (202)  275- 
1721] 

AOOflctMS:  An  onginal  and  10  copies  of 
all  docum'^nts  must  be  sent  to:  Office  of 
the  Secretary,  Case  Control  Branch. 
Att  n  Finance  Docket  No  31393, 
Interstate  Commerce  Commis.sion. 
Wa.^hington,  DC  20423 

In  addition,  one  copy  of  all  documents 
filed  must  be  sent  to  each  of  applicants' 
representatives: 
I-Hwrence  H  Richmond.  100  North 

Charles  Street.  Baltimore,  MD  21201. 
Jeffrey  S  Berlin,  Suite  625,  2300  N  Street. 

NW  ,  Washington.  DC  20037 

•UTFUiSCNTAftY  MFOmtATION:  By 

application  filed  February  10,  1989, 
BVRC  and  CSXT  (applicants)  seek 
approval  under  49  U  S  C.  11343,  et  seq.. 
for  BVRC  to  acquire  102.52  miles  of 
CSXT  lines  in  Florida  BVRC  will 
purchase  CSXTs  lines  between  (1) 
Sebnng  (milepost  AVC-e73.94)  and 
Palmdale  (milepost  AVC-ei8.6):  (2) 
Pulmddle  (milepost  AVD-«18.58|  and 
i^ke  Harbor  (milepost  AVD-©57.99): 
and  (.1)  Keela  (milepost  AVF-953.69),  an 
intermediate  point  on  the  Palmdale-Lake 
HfirlK)r  segment,  and  Cane  (milepost 
AVF-972.14)   Applicants  contend  that 


thii  It  a  minor  transaction  under  49  CFR 
1180.2(c),  and  they  submitted  a 
conforming  application  In  accordance 
with  the  railroad  consolidation 
procedures  in  49  CFR  Part  1180. 

BVRC  is  a  Class  III  common  carrier 
controlled  by  a  noncarrier.  Lukins  Steel 
Company,  which  In  turn  is  controlled  by 
Sponsors'  Plan  Asset  Management,  Inc.. 
a  subsidiary  of  Lukins,  Inc.  CSXT  is  a 
Class  I  common  carrier  and  a  unit  of 
CSX  Corporation.  BVRC  now  operates  a 
4-mile  line  of  railroad  between 
Coatesvilie  and  Modena.  PA.  This  4-mile 
line  will  not  connect  wrlth  the  lines  being 
acquired.  The  lines  being  acquired 
connect  at  Lake  Harbor  with  a  line  of 
the  Florida  East  Coast  Railway 
Company  and  at  Clewiston.  an 
intermediate  point  on  the  Palmdale-Lake 
Harbor  segment,  with  a  private  line  of 
railroad  operated  by  the  United  States 
Sugar  Corporation. 

Approximately  15  shippers  are  using 
the  lines.  In  1987,  CSXT  moved 
approximately  25.000  carloads  of  sugar 
cane  from  local  cane  fields  to  an  on-line 
processing  plant,  and  9,800  carloads  of 
other  originating  or  terminating  traffic. 
Dunng  the  Rrsf  half  of  1988,  CSXT 
handled  approximately  5,7(K)  carloads  of 
non-sugar  traffic.  Because  of  the 
seasonal  nature  of  the  sugar  cane 
movements,  applicants  state  that  total 
1986  carload  data  for  this  traffic  were 
not  available  at  the  time  the  application 
was  filed. 

Applicants  asseri  that  the  transaction 
will  result  In  operating  economies  and 
improved  service,  and  that  this  will 
enhance  their  financial  viability. 
Specifically,  the  proposal  will  enable 
BVRC  to  enter  a  new  market  and  spread 
its  administrative,  insurance,  and 
operating  costs  over  a  larger  base. 
Allegedly  this  will  result  in  operating 
efficiencies  that  will  allow  BVRC  to 
offer  better  service  at  more  competitive 
rates  CSXT.  on  the  other  hand,  will  no 
longer  be  required  to  maintain  what  is 
for  it  a  marginally  profitable  operation. 
Applicants  assert  that  the  transaction 
will  improve  service  because,  as  a  small, 
local  earner,  BVRC  will  be  better  able  to 
accommodate  shipper  needs. 

Because  BVRC  will  merely  replace 
CSXT.  applicants  contend  that  the 
transaction  will  not  result  in  a  monopoly 
or  reduce  competition.  Rather,  they 
submit  that  the  transaction  will  enhance 
competition  by  allowing  BVRC  to 
compete  more  effectively  with  other 
modes  of  transportation.  They  assert 
that  there  is  a  significant  potential  to 
divert  traffic  from  water  and  motor 
carriers  serving  the  area. 

BVRC  intends  to  operate  the  lines 
with  its  own  employees.  As  a  result. 


CSXTi  work  force  would  be  redticed  by 
24  potitioDS.  No  poftitioDS  with  BVRC 
would  be  eliminated.  BVRC  expects  to 
hire  additioiial  employeea  to  operate  the 
acquired  lines  and  states  that  it  will  first 
offer  these  positions  to  former  CSXT 
employees. 

CSXT  states  that  it  will  negotiate 
employee  protection  agreements  with 
affected  employees  pursuant  to  the 
conditions  In  New  York  Dock  Ry. — 
Control— Brooklyn  East  Dist.  380 1.CC. 
60  (1979).  These  conditions  are 
appropriate  for  employees  affected  by 
the  aoquisltioa. 

Under  i  1180.4(b)(2)  of  our 
consolidation  regulations,  we  must 
determine  initially  whether  a 
transaction  is  major,  significant  or 
minor.  The  proposed  transaction 
involves  a  Class  I  and  a  Class  ID 
railroad.  It  has  no  regional  or  national 
significance  and  will  neither  result  in  a 
major  market  extension  nor  rediice  the 
present  level  of  competition. 
Accordingly,  we  find  the  proposal  a 
minor  transaction  under  i  1180.2(c). 
Because  the  application  complies  with 
our  regulations  governing  minor 
transactions,  we  are  accepting  it  for 
consideration. 

The  application  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  Offices  of  the 
Interstate  Commerce  Commission  in 
Washington,  £)C.  In  addition,  they  may 
be  obtained  upon  request  fit>m 
applicants'  representatives  named 
above. 

Any  interested  persons,  including 
government  entities,  may  participate  in 
this  proceeding  by  submitting  written 
comments.  Conmients  must  be  filed  no 
later  than  April  10, 1989.  The  United 
States  Secretary  of  Transportation  and 
the  Attorney  General  of  the  United 
States  must  file  their  comments  no  later 
than  April  24, 1989.  Applicants'  reply  is 
due  May  15, 1980.  An  original  and  10 
copies  of  all  pleadings  must  be  filed 
with  the  Secretary,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

Written  comments  must  be  served 
concurrently  by  first-class  mail  on  the 
Secretary  of  Transportation,  the 
Attorney  General  and  applicants' 
representatives.  Written  comments  must 
also  be  served  on  all  parties  of  record 
within  10  days  of  service  of  the  service 
Ust  by  the  Commission.  We  plan  to  issue 
the  service  list  by  May  15, 1989.  Any 
person  who  files  timely  written 
comments  shall  be  considered  a  party  of 
record  if  the  person's  comments  so 
request.  In  this  event,  no  petition  for 
leave  to  intervene  need  be  filed. 
Consistent  with  49  CFR  1180.4{d)(i)(Ui), 
written  comments  must  contain: 


(a)  The  dodcet  number  and  title  of  the 
proceeding: 

(b)  The  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  opon  whom  service  shall 
be  made: 

(c)  The  commenting  party's  position. 
i.e.,  whether  it  supports  or  opposes  the 
proposed  transaction; 

(d)  A  statement  of  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding  or  merely 
comment  ij^Hm  the  pn^iosal; 

(e)  If  desired,  a  request  for  an  oral 
hearing  with  reasons  supporting  this 
request;  the  request  must  indicate  the 
disputed  material  facts  that  can  only  be 
resolved  at  a  hearing:  and 

(f)  A  list  of  all  informatioD  sought  to 
be  discovered  from  applicant  carriers. 

Because  we  have  deteimined  that  the 
proposal  in  this  processing  constitutes  a 
minor  transaction,  no  responsive 
applications  will  be  permitted.  The  time 
limits  for  processing  a  minor  transaction 
are  set  forth  at  49  U.S.C  11345(d). 

Discovery  may  begin  immediately.  We 
admonish  the  parties  to  resolve  all 
discovery  matters  expeditiously  and 
amicably. 

This  action  will  not  significantly  affect 
either  the  quaUty  of  the  human 
environment  or  energy  conservation. 

It  is  ordered: 

1.  T^s  proposal  is  found  to  be  a  minor 
transaction  under  49  CFR  180.2(c). 

2.  The  application  in  Finance  Ciocket 
No.  31393  is  accepted  for  consideration. 

3.  The  parties  shall  comply  with  all 
provisions  as  stated  above. 

4.  This  decision  is  effective  on  the 
date  of  service. 

Decided  March  2, 19S9. 
By  the  Commission.  Chairman  Cradison.  Vice 
Chairman  Simmons,  Commissioners  Andre. 
Lamboley,  and  Phillips. 

NoreU  R.  McGee, 

Secretary. 

[FR  Doc.  89-^5431  Filed  3-B-89;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  EnforMment  Administration 

ManufactuTM' of  Controlled 
Subctancss;  AppNcatton 

Pursuant  to  S  1301.43(a]  of  Title  21  of 
the  Code  of  Federal  Regulations  [CFR], 
this  is  notice  that  on  January  16. 1989, 
Smithkline  Chemicals,  Division 
Smithkline  Beckman  C.  900  River  Road. 
Conshohocken.  Pennsylvania  19428. 
made  af^lication  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 


the  basis  classes  of  controlled 
substances  listed  below: 


Ortjg 


4.methoxywiiphotan*w  (7411) 

AfnpTMlsnina,  ks  siAs.  C4^,  al  IsofVMvs 
and  mtm  of  to  opSnl  Isonwis  (iiOO)^ 
10601) 


_L 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  obiections  to  the 
issuance  of  the  above  apf^cation  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  sodi  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deiq>ty  Assistant  Administrator. 
Drug  Enforcement  Administrabon. 
United  States  D^>artment  of  Justice, 
1405 1  Street  NW..  Washingtoa  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112).  and  must 
be  filed  no  later  than  April  la  1989. 

G«ne  R.  HaiaKp, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
Dated:  February  28, 1986. 

[FR  Doc.  80-&5O1  Filed  3-8-8&,  &«&  am] 

BILUNO  COOC  44ie-W-N 


Imporation  of  Controlad  Substances; 
Appttcation;  Stepan  Chemicai  Co. 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C  958(h)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior  to 
issuing  a  regulaticMi  under  Section 
1002(a}  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
5  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  January  24. 1980.  Stepan 
Chemical  Company,  Natural  Products 
Department.  100  W.  Hunter  Avenue. 
Maywood.  New  Jersey  07007.  made 
appUcation  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  coca  leaves  (9040),  a  basic 
class  of  controlled  substance  in 
Schedule  II. 

Any  manufacturer  holding,  or 
apphing  for,  registration  as  a  bulk 


10058 
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manufacturer  of  this  banc  class  of 
controlled  substance  may  file  written 
comments  on  or  obiections  to  thi* 
fipplicatlon  de8cnb«*d  ab<ive  and  may,  at 
the  same  time.  Tile  a  written  request  for 
a  ht'arinjj  on  such  appHcation  in 
accordance  with  21  CFR  1301  54  in  such 
form  as  prescrtbed  by  21  CFR  1316.47 

Any  such  comments,  objections  or 
requests  for  a  heannjj  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
DniH  Enforcement  Administration, 
United  States  Department  of  [ustice. 
1405  I  Stree<  NW  .  Washin^jton.  Dt: 
20S37  Attention  DF.A  Federal 
Representative  (Room  1112).  and  must 
he  filed  no  later  than  April  10.  1989 

This  procedure  is  to  l)e  conducted 
iimulaneously  with  and  independent  of 
the  procedures  described  in  21  C¥H 
1311  42(b).  (c).  (d).  |e)  and  (f)  As  notp.l 
in  a  previous  notice  at  40  FR  43745-46 
|Seplemb*T  23,  1975).  all  applicants  for 
rt^gistration  to  import  a  basic  class  of 
Hny  controlled  substance  in  S<;hedule  I 
or  II  are  and  will  continue  to  \ye  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  DruK  Enforcement 
Administration  that  the  requirements  for 
such  r%>){istralion  pursuant  to  21  U  S  C 
«58(a).  21  U  S  f:  823(a).  and  21  CFR 
1311  42(a).  (b),  (r),  (d),  (e)  and  (f)  are 
satisfied 
(rtin*  R  Haisiip, 

Dfputy  Atunatont  Admmistnitor.  Office  of 
Divtinu'n  Conln'i  Dnig  Enfi'nfmmt 
Aiiminmtrxititin 

DalMl  Koiinuiry  2a  lt«H 

|H<  rv)c  a»-*so2  FiM  i-»-m.  »Ab  smi 


Manufacturer  of  Controfed 
Subataoc— ;  Application;  Stapan 
Cttamlcai  Co. 

Pursuant  to  i  1301  43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CF'R). 
this  IS  notice  that  on  January  24.  19B9. 
Slepan  Chemical  Company.  Natural 
F*roduct8  Department.  100  West  Hunter 
Avenue.  Maywood.  New  jersey  07807. 


made  application  to  the  Drug 
Enforcement  Administration  (DELA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below 


Oug 


Cocam*  (9041) 
Baraoylacgorrw  r9180) 
Coca  LMvM  (9040) 


Schadkrfa 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DELA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301  54  and  in  the  form  prescribed 
by  21  CFR  1316.47 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Drug  Enforcement  Administration, 
United  States  Department  of  [ustice. 
1406  I  Street  NW  .  Washington.  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (Room  1112).  and  must 
he  filed  no  later  than  Apnl  10.  1969 

C«M  R.  HaiaUp. 

Deputy  Auistant  Administrular  Office  of 
Ihveniun  Contrxil.  Dnifi  Enforvewenl 
Adminittralion 

Hated   FnbruarY  28.  IMS 
[FV  [>>c  m-bhca  Filed  3-A-a».  8  45  amj 
ILWQ  coot  44IC-M-M 


DEPAimiEMT  OF  LABOR 

Employmant  and  Training 
Admlntotratlon 

Invaattgatlona  Regarding 
Cartmcatlona  of  EHgMity  To  Apply  for 
Workar  Adfuatmant  Aaalatanca;  Alco 
Powar  Inc.  at  aL 

Petitions  have  been  filed  with  the 
Secretary  of  Labtir  under  section  221  (a) 


of  the  Trade  Act  of  1974  ('the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
ad)U8fment  Hssistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  20.  1989 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assilance,  at  the  address  shown  below, 
not  later  than  March  20,  1989. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Adminsitration,  U.S.  Department  of 
Labor,  601  D  Street  NW..  Washington. 
DC  20213. 

Signt'd  at  Wdshinglon.  DC  this  21  si  day  of 
February  1989 
Marvin  M.  Fooks, 

Dirf^tor.  Office  of  Trade  Ad/ustment 
Assistance 


( Uraon /War«kar«y  Fkm) 


AkXM  Poww  Inc.  |Warti««)_ 

Anwican  BMnM  (lue)      

An(»«ar  Harm.  Inc   (ILQWU1 
ASMna  tm^  Corp  OMortMrt) 
Brtdna  01  (USA),  Inc  (Corrvviy)- 
Brown  A  Root  U  S  A  (WorMrs) .. 
Cat  Bofwrviar  Or«kig  (Won<«r«) 

Cyclona  Clr«rg  (Wortiars)   

Dana  Corporaaon.  C:onv«l  Plant  (WoilWW)- 

Enaaaon.  mc  (CWA) 

Ev«roo  mduanaa.  mc  OMon>ar«) . 

EaaWr  OrtkX)  Co  (Wothart)      ... 

F^ma  OS  •  Chamcal  Co  (Company). 

famt  cm  Corp  (VtarMrt) . 

Fraarrw^  Shorn  (ACTW\J)  _ 

G  M   Sarvtca  Pwta  OpwaHon  (Workan) 


ixKtmon 


Aubixn.  NY 

GarHaM.  NJ    

Pt<aada<pn».  PA 

Atian*.  TN 

Bar  Antonio.  TX  .._ 

Loogviaw.  TX 

Ti*a.  OK      

Gaawa.  WV 

Harmrwnck.  Ml 
Hwnaonwiia.  MO 
Otkjfnaa.  lA 
QMana.  wv 
MAndaor   NJ 
Corpua  Qvwa,  TX . 

Baton.  Wi       

9t  Loua.  MO 


Data 


Data  at 


Hunttm 


2/21/88 
2/21 /M 
2/12/S0 

2/21 /ao 

2/21 'M 
2/21/80 
2/21/80 
2/21/80 

2/21 /ae 

2/21 /so 
2/24/80 
2/21/80 
2/21/80 
2/21/80 
2/21/80 
2/21/80 


1/31/80 

1/30/80 

1/30/80 

2/6/80 

1/25780 

1/30/80 

2/1/80 

1/1/80 

2/6/80 

1/30/ao 
1/24/ao 

1/18/80 
1/10/80 
1/31/80 
1/15/80 

1/24/80 


I  22. 4W 

I  22.487 

22.488 

I  22.480 

22.470 

I  22.471 

'  22.472 

1  22.473 

!  22.474 

22.475 

22.478 

22.477 

22.478 

22.470 

22,480 

22.481 


A/tidaa  Producad 


Oaaal  Engnaa 

Inautatng  Tapa 

Coats  8  Jacii«ts 

C^Mrar  s  Sportawoar 

OS  AGaa 

Conalruction  Contactat 

CM&Gm 

OSAGas 

Unrvaraat  Jonts 

T  ataconwnuntcation 

Powar  Slaarmg  Equ^jmem 

OS  A  Gaa 

Potystyrana  R«avw 

CM  AQas 

Man's  Shoaa 

Trucks  A  Auto  Pwts 


PaUllonar  (Unton/Worker»/Rrm) 


GTE  Products  Corp  (UAW) _ 

Garwral   Elactnc   Ci^orp.    (3ov't   Convnunications 


HAB  DrianB  Co  (Workars) 

HtmtxMtan  Logi^  Saoticaa  (VMorkar*).. 

Janilar  Data,  Inc.  (ILGWU) 

Jaratco  K/MIng  Corp.  (Wiykars) _ 

Jumping  Jacha  Shoaa  (Comtpany) 

Karmady  ViK*  (UERMW) 

Kotannan  Avionics  (Company) 

M^ouf  Ca  (Wortiar»)__ 

Mwk  0  KniMngCo.  (PSJOC) 

Mawartcfc  Tuba  C^orp.  (USWA).. 


I  TooAng  Co  (Wortara^ .. 

Mistssn  riMiintfvum  (Wottar*) 

Mqhty-MK.  Inc.  (ACTWU) 

Pacilic  Entarpriaaa  01  Co  (Worfcars).... 

r'WWCrBfX,  mtc.  |VVQraBrB|.._ ___. - 

PBfhhtdm  MmM  (Wortwv) 


Potychronw  ChttPtct^  Cofp.  (Woftesrs^^ 
Po*  Mfg.  Co-  mc  (Wortier*) _„ 


RBS  Sarvtoas.  Inc.  (Workart)^ 

Hicnara  unMng  uo.  fwonnrai 

Spialiwg  MIg  OfiPNW) 

Taxaa  Mondwi  (Worfcar*) „ „ 

U.S  Auto  Radator  Manulactiving  Corp.  (UAW).- 

Untltia  tnc/Murray  Chits  Cra«  Qniia** 

Urwoyal  GoodncJi  (URW) „ _.. 

Vanarsbta  Managing  Qanarat  Agency  (Worltars) . 

VW^a  Sho*  A  Bool  Rapalrt  (WtoriiMS) 

Wavavar  Pioctor  SNax  (USWU) 

Waa-Taa  OrMbig  C^orp.  (Wofkara) 


Location 


Winct>eaiar,  KY 

Camden,  NJ 

Boislor  (3ty,  LA. 

Hays.  KS 

Ozone  Park.  NY 

Neenarv  Wl 

Ponoa,  Puerto  Rico 

Elmira.  NY 

En(^awood.NJ 

Daingarfiatd.  TX 

PtiAadatphta.  PA...., 

Union.  MO 

Chicago.  IL 

B  Paao,  TX 

niinKtiatai,  MA 

Mkaand.  TX _ 

New  York.  NY 

Hiwerton.  WV _ 

St  George.  WY 

fH li  11 1  il     kfV 

Dioomnetii,  nt 

New  Yoik.  NY 

Gtan  Cove  NY 

Bey  City.  TX 

Bey  City,  TX 

Aiitonie.MO 

HouatoaTX 
Higtteid  Pafk  Ml_ 

Beiin^wm.  WA 

Eau  Claire _... 

Midtand,  TX 

Fort  Cotma,  Ca 

A»oona,PA 

TX 


2/21/80 
2/21/89 

2/21/80 
2/21/80 
2/21/89 
2/21/89 
2/21/80 
2/21/88 
2/21/80 
2/21/80 
2/21/80 
2/21/88 
2/21/80 
2/21/80 
2/21/80 
2/21/88 
2/21/80 
2/21/80 
2/21/80 
2/21/88 
2/21/80 
2/21/88 
2/21/88 
2/21/88 
2/8/88 
2/21/88 
2/21/88 
2/21/88 
2/21/89 
2/21/88 
2/21/88 
2/21/88 
2/21/88 


Dateot 
PeMion 


1/23/89 
2/2/80 

2/1/88 

1/31/80 

2/7/89 

2/S/88 

1/31/89 

2/1/88 

1/27/80 

1/16/88 

1/30/89 

2/2/89 

1/19/88 

1/30/89 

1/24/89 

2/2/89 

2/6/89 

1/27/88 

1/27/88 

2/1/88 

2/3/89 

2/6/88 

1/27/88 

1/27/88 

1/4/88 

2/6/88 

1/24/88 

1/20/88 

2/4/89 

1/27/88 

1/19/88 

1/26/88 

1/23/88 


PaMiufi 
Number 


Arkctos  PiTxJucad 


22.482 
22.483 

22.484 
22.485 
22.486 
22,487 
22.488 
22.486 
22.490 
22.491 
22.492 
22.483 
22.404 
22.495 
22.496 
22.497 
22.496 
22.490 
22.500 
22.501 
22.502 
22.503 
22.504 
22305 
22.506 
22.507 
22.508 
22.509 
22.510 
2a511 
22.512 
22.513 
22.514 


Lamps 

Electronic  Communication 


Oriteld  Cqi^pmer< 
'  Laites  AGds  Gioopwoaf 
I  awaalers 

Boy's  A  GirTs  Shoaa 

I  Hydrants,  Vatvea.  Pipe 

A>crafl  Instrument  Repek 
I  Ladns  Oesaes 

i  Oil  AGas 

,  C^artwie  Cuting  Toots 

>  Paper  Proceaaing 

i  Outorweer  Samples 

I  Oil  A(>as 

I  Chitoran's  SpmlBwusi 

:  Uranaan  kAnng 

;  Uranwm  iMMng 

I  Raens  tor  Paint  Induatry 


Children's  Sporlawear 
Oil  AGas 
OlAGas 


i  CWAGes 

Heelers 
I  Ptaaaure  Boats 
I  AutoTvas 
i  Inaurance  Pofeaea 
I  Sole  A  heel  Reptacemeni 
I  Toaster  Owena 
I  Oil  AGas 


[FR  Doc.  a8-«445  Filed  3-6-8».  8:45  am] 
BBxaM  QOK  «tia-*a-ii 

Automottv*  Products  DivWon  of 
Onttod  Tochnotogi—  Automottv.  kic, 
DoMtKKn.  M;  DiMiriMal  of  Applcatlon 
for  Reconsktoratlon 

Pursaant  to  29  CFR  9ai8  an 
application  for  administrative 
reconsideration  waa  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Automotive  Products  Division  of  United 
Technologies  Automobve.  Inc., 
Dearborn.  Michigan.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  lietermination.  Therefore, 
dismissal  of  the  apphcation  was  issued. 

TA-W-20.245;  Automotive  Products 
Division  of  United  Technologies 
Automotive,  Inc.,  Dearborn,  Michigan 

February  22. 1989 

Si^ed  at  Washington,  DC  this  24th  day  of 
February  1989. 
Marvin  M.  Fooka, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  8»-544fl  Plied  3-8-89:  8  45  am) 

BttXIMO  CODE  4ei0-30-«t 


tTA-W-21.570] 

KRW  Enorgy  Systoms,  Inc^  lladlson, 
PA;  DiMiiissai  of  Application  for 
Reconsldoration 

Pursuant  to  29  CFR  9ai8  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
KRW  Energy  Systems,  Inc,  Madison, 
Pennsylvania.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-20.570:  KRW  Energy  Systems, 
Inc.,  Madison,  Pennsylvania 

February  22.  1968 

Signed  at  Washington.  DC  this  24th  day  of 
February  1988. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adfustment 
Assistance. 

[FR  Doc.  89-5447  FUed  3-6-89;  8:45  amj 

BILUNQ  COM  4tM-M-«l 


Emptoymont  Standard* 
Administration,  Wag*  and  Hour 
Division 

Chiid  Labor  Advtaory  Commmac; 
Sut>co(TMiiMtaa  Moating  on  Hazardous 
Occupations  Ordor  Mo.  1 1 

The  Child  Labor  Advisory 
Subcommittee  on  Hazardous 
Occupations  Order  No.  11.  will  convene 
at  the  Department  of  Labor.  Frances 
Perkins  Building.  Room  S-3504,  200 
Constitution  Avenue.  ^fW..  Washington. 
DC  20210,  from  9.-00  ajn.-5«)  p.m.,  on 
April  17  and  18, 1998.  The  discussion 
will  focus  on  whether  a  recommendation 
is  necessary  *vith  respect  to  the  genenc 
types  of  bakery  pnxiuct  machines 
presently  included  in  the  scope  of  this 
Order,  whether  certain  types  of 
machines  should  be  removed  from 
prohibition  under  the  Order,  and 
whether  certain  types  of  machines 
should  be  added  as  being  prohibited 
under  the  Order. 

Members  of  the  public  are  invited  to 
attend  the  meeting.  Individuals  wishing 
to  submit  written  data,  views,  or 
arguments  pertaining  to  the  business 
before  the  Subcommittee  should  submit 
them  to  Ms.  Nila  Stovall.  Chief.  Branch 
of  Child  Labor  Programs,  prior  to  the 
meeting  date  Twent>-six  copies  are 
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needed  for  distribution  to  the  members 
and  for  inclusion  in  the  Subcommittee 
report 

Telephone  inquiries  and 
communications  concerning  this  meeting 
should  be  directed  to  Ms.  Stovall.  Room 
S-3510,  Frances  Perkins  Building.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210;  telephone:  (202)  523-7640. 

Signed  at  Wdshmjjton.  DC,  this  27th  day  of 
February  1988 

Paula  V  Smith. 

Ai/min.strulvr 

\VR  Doc  HH-VMfl  Kiled  i  H-l».  8  4.S  am) 

M.UMO  COOC  ai«-17-M 


ChNd  Labor  Advtoory  Committee; 
Subcommtttee  on  Hazerdou* 
Occupations  Order  No.  12 

A  meeting  of  the  Child  l.abor 
Advisory  Committee,  Subcommittee  on 
lldzardous  Occupations  Order  .\o  12 
(MO  12),  will  be  held  on  April  4,  1989. 
from  9:00  am  to  5:<X)  p  m.  This  meeting 
will  be  held  in  Room  S-4215C.  Frances 
f'erkins  Building.  Department  of  l^bor. 
200  Constitution  Avenue.  \ W  , 
Washington.  DC  20210 

The  Subcommittee  will  consider 
whether  changes  in  design  and 
technology  have  increased/decreased 
the  hazards  of  prohibited  machinery; 
whether  the  machinery  should  be 
subject  to  the  prohibitions  of  HO  12 
regardless  of  the  type  of  material  being 
processed,  and  whether  the  paper 
shredder  should  b«  included  in  the 
prohibitions  of  this  Ht) 

Members  of  the  public  are  invited  to 
attend  these  proceedings,  however, 
since  these  are  work  sessions,  seating  is 
limited  Written  data,  reviews  or 
arguments  pertaining  to  the  business 
bt'fore  the  Subcommittee  must  be 
received  by  Ms  Nila  Stovali.  Chief, 
Branch  of  Child  Lab<ir  Programs,  on  or 
before  March  21.  1989  Twenty  six 
copies  are  needed  for  distribution  to  the 
members  and  for  inclusion  in  the 
Subcommittee  Report.  Telephone 
inquiries  and  communications 
concerning  this  meeting  should  b« 
directed  to  Ms   Stovall.  Room  5^-3510, 
Frances  Perkins  Building.  200 
Constitution  Avenue,  NW  ,  Washington. 
DC  20210-,  telephone   (202)  523-rH4() 

Signed  at  \Aa»hinnton.  IX..  Ihi«  J-th  (lay  of 
Krliruary  IWW 

PauU  V  Smith. 

.■\ilmiih»lnih<r 

\m  Ikx:   l»  M4U  Kiled  3-A-a»,  S  4&  am) 

M.UNa  coo«  ai«-r7-ii 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES, 

Agency  Information  CoMectton  Under 
OMB  Review 

aocncy:  National  Endowment  for  the 

Humanities. 

action:  Notice. 

tUMMAJrr:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35). 

OATCS:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  April  10,  1989. 

AOOMCSSCS:  Send  comments  to  Ms. 
Ingnd  Reyes,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202,  1100  Pennsylvania 
Avenue,  NW..  Washington.  DC  20506, 
(202-786-0233)  and  Mr  Jim  Houser, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  728  Jackson 
Place.  NW  ,  Room  3208,  Washington.  DC 
20503  (202-395-7316) 

sueeLfMCNTANY  iNFOmtATiott:  All  of  the 
entnes  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information.  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  Tilled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for  (6)  an  estimate  of  the  number 
of  responses,  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form  None  of  these  entnes  is  subject  to 
44  use.  3504(h) 

Km  FUlrrHCR  WtrOHMATIOM  COHTACr: 

Ms.  Ingnd  Reyes.  National  Endowment 
for  the  Humanities,  Administrative 
Services  Office.  Room  202. 1100 
Pennsylvania  Avenue.  NW  . 
Washington,  DC  20506  (202)  786-0233 
from  whom  copies  of  forms  and 
supp<3rting  documents  are  available. 

Category  Revision 

Title:  Panelist  B  Review  Comments 

Form  Number  3136-0064 

Fn'quency  of  Collection:  1  per  year 
fmm  each  respondent  for  each  proposal 

Respondents:  Panelists  who  evaluate 
proposals 

L^sf  To  collect  information  that 
reflects  a  panelist's  evaluation  and 
rating  of  a  pniposal  The  information  is 
used  to  determine  which  grants  should 


receive  funding,  and  is  provided 
(without  names  or  other  identifying 
information)  to  rejected  applicants  upon 
written  request. 

Estimated  Number  of  Respondents:  56 
per  year. 

Frequency  of  Response:  Annually. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  1  hour  per 
proposal:  includes  time  spent  reading 
the  proposal  and  writing  evaluation  on 
the  "Panelist's  Review  Comments" 
Form. 

Estimated  Total  Annual  Reporting 
and  Recording  Burden:  1400. 
Susan  M«ns, 

Assistant  Chairman  for  Administration 
|FR  Doc  ae-Mie  Filed  3-6-89;  ft45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

lOocket  Na  72-3  (50-M1)l 

Environmental  Aaaeesment  and 
Finding  of  No  Significant  ImfMct 
Related  to  Amendment  of  Materials 
Ucenae  SNM-2502;  Carolina  Power 
and  Light  Co. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  4  to  Materials 
License  No.  SNM-2502  held  by  the 
Carolina  Power  and  Light  Company 
(CP4L)  for  the  receipt  and  storage  of 
spent  fuel  at  the  H.  B.  Robinson 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI)  located  on  the  H.  B. 
Robinson  Steam  Electric  Plant  Unit  No. 
2  site,  Darlington  County,  South 
Carolina.  The  amendment  is  effective  as 
of  the  date  of  issuance. 

The  amendment  revises  the  Technical 
Specifications  concerning  the  removable 
beta  and  gamma  contamination  limit  on 
the  storage  canister  and  associated 
surveillance  requirements  to  assure  that 
the  limit  is  not  exceeded. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  the  amendment  was  published  in  the 
Federal  Raster  on  November  2.  1988 
(53  FR  44262]. 


Enviraomental  AMesamant 

Identification  of  Proposed  Action:  By 
letter,  dated  August  11. 1988.  and 
revised  on  September  9. 1968,  CP&L 
requested  an  amendment  to  its 
Materials  License  No.  SNM-2502  for  the 
H.  B.  Robinson  ISFSL  The  amendment 
increases  the  limit  in  Technical 
Specification  (TS)  2.4  for  beta  and 
gamma  contamination  on  the  surface  of 
the  Dry  Shielded  Canister  (DSC]  from 
the  current  limit  to  220.000 
disintegrations  per  minute  per  100 
square  centimeters  (dis/min/lOO  cm*);  a 
factor  of  ten  increase.  Corresponding 
changes  in  TS  4.5.1,  Surveillance 
Requirements,  are  also  made  to  provide 
assurance  that  the  contamination  limit  is 
not  exceeded. 

The  Need  for  the  Proposed  Action 

The  need  for  the  increase  in  the 
removable  beta  and  gamma 
contamination  limit  for  the  surface  of 
the  DSC  was  discovered  as  a  result  of 
preoperational  tests  conducted  by  CP&L. 
before  loading  spent  fuel  into  the  ISFSI. 
During  preoperational  heat  transfer 
tests,  contamination  surveys  of  the  IF300 
shipping  cask,  used  to  transfer  the  DSC 
to  the  ISFSL  indicated  that  the  internal 
surfaces  of  the  drain  line  exceeded  the 
previous  limit  for  beta  and  gamma 
contamination  on  the  surface  of  the 
DSC.  The  residual  contamination  in  the 
shipping  cask  drain  line  was  a  result  of 
previous  spent  fuel  shipments  conducted 
in  accordance  with  10  CFR  Part  71. 
CP&L  has  taken  measures  to 
decontaminate  the  interior  of  the  IF300 
shipping  cask  and  to  remove  and 
replace  portions  of  the  contaminated 
drain  line  to  reduce  the  potential  for  the 
amount  of  contamination  available  for 
transfer  to  the  outer  surface  of  the  DSC. 
Although  the  preoperational  tests 
indicated  that  heat  induced  leaching  of 
this  contamination  did  not  transfer  to 
the  DSC  surface  in  levels  that  would 
exceed  the  previous  limit,  considering 
the  potential  for  greater  transfer  of 
contamination  than  was  previously 
anticipated,  and  increasing  the  beta  and 
gamma  contaminadon  limit  to  account 
for  this  potential,  is  prudent  and 
provides  greater  operational  flexibility. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  staff  has  previously 
assessed  the  environmental  Impacts  of 
the  H.  B.  Robinson  ISFSI  in  the 
"Environmental  Assessment  Related  to 
the  Construction  and  Operation  of  the 
H.  B.  Robinson  Independent  Spent  Fuel 
Storage  Installation,"  March  1986.  and 
published  a  Finding  of  No  Significant 
Impact  in  the  Federal  Register  on  April 


8, 1986  (51  FR  12006].  For  this 
amendment,  the  NRC  Staff  evaluated 
the  potential  consequences  from  the 
release  of  radioactive  material  as  a 
result  of  higher  beta  and  gamma 
contamination  levels  on  the  outer 
surface  of  the  DSC  and  found  that  the 
resultant  inhalation  dose  at  the  site 
boundary,  due  to  the  release  from  all 
eight  DSCs  stored  at  the  ISFSL  to  be 
about  4  X 10"  •  Rem  effective  dose 
equivalent  The  inhalation  dose  to  the 
nearest  resident  would  be  about  3xlO~' 
mrem.  The  effective  dose  equivalent 
from  all  airborne  pathways  is  expected 
to  be  about  0.007  mrem.  This  dose  is  a 
small  fraction  of  the  0.4  mrem/yr  dose  to 
the  nearest  resident  estimated  for  ISFSI 
operations  in  the  original  EA  cited 
above.  Because  the  allowable 
contamination  on  the  surface  of  the  DSC 
is  contained  inside  the  IF300  shipping 
cask  during  the  transfer  to  the  ISFSI 
storage  modules,  no  additional  worker 
exposure  is  anticipated. 

Conclusion 

Based  on  the  foregoing  assessment, 
the  NRC  staff  concludes  that  this 
revision  of  the  Technical  Specifications 
does  not  involve  any  changes  in  the 
scope  or  type  of  operations  presently 
authorized  and  that  the  change  in  beta 
and  gamma  contamination  limit  (1]  does 
not  result  in  a  significant  offsite  release 
of  radioactive  material,  (2]  does  not 
result  in  any  significant  increase  in 
individual  or  occupational  exposure, 
and  (3]  does  not  result  in  a  significant 
increase  in  the  potential  for  or 
consequences  from  radiological 
accidents.  Therefore,  the  staff  concludes 
that  the  proposed  action  will  not  result 
in  any  significant  environmental 
impacts. 

Alternative  to  the  Proposed  Action 

The  principal  alternative  to  the 
proposed  action  is  that  of  no  action.  In 
view  of  the  foregoing  conclusion  that  the 
proposed  action  will  not  result  in  any 
significant  impact,  the  preference  of  this 
alternative  over  the  proposed  action  is 
not  justified. 

Alternative  Use  of  Resources 

Because  the  proposed  action  does  not 
involve  any  changes  in  the  scope  or  type 
of  operations  presently  authorized,  there 
are  no  alternative  uses  of  resources 
other  than  those  previously  assessed. 

Agencies  and  Persons  Contacted 

The  Commission's  staff  did  not 
contact  any  other  agencies  or 
individuals  in  connection  with  the 
preparation  of  this  EA. 


Finding  of  No  Significant  Impact 

Based  on  the  foregoing  Env'ironmental 
Assessment  the  Commission  has 
determined  not  to  prepare  an 
Environmental  Impact  Statement  and 
has  determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

The  August  11. 1988,  application  and 
the  September  9. 1988.  revision  related 
to  the  proposed  action  along  with  the 
"Environmental  Assessment  Related  to 
the  Construction  and  Operation  of  the 
H.  B.  Robinson  Independent  Spent  Fuel 
Storage  Installation."  March  1988.  are 
available  for  public  inspection  and 
cop>'ing  at  the  Commission's  Public 
Document  Room,  2120  L  Street  N'W.. 
Washington.  DC  20555. 

Dated  at  Rockville.  Marj-land.  this  2nd  day 
of  March  1988. 

For  the  Nuclear  Regulatory  Coinnu«sion. 

|ahn  P.  Roberts. 

Acting  Chief,  Fuel  Cycle  Safety  Branch. 
Division  oflndustnal  and  Medical  Nuclear 
Safety.  NMSS. 

[FR  Doc  8»-5510  Filed  ^-i-».  8:45  am] 
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Nudear  Fuel  Cycle  Licensee 
Workshop 

AOENCY:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  woricshop  meeting 
with  fuel  c>'cie  facihty  licensees. 

summary:  Tlie  Nuclear  Regulatory 
Commission  (N^RC)  will  sponsor  a 
nuclear  fuel  cycle  licensee  workshop  to 
bring  together  NRC  officials  and  fuel 
cycle  hcensee  representatives  to  discuss 
various  N'RC  programs  and  policies  and 
to  aid  in  the  management  and 
implementation  of  radiological  safety 
programs  at  fuel  cycle  facilities. 
DATES:  Workshop  will  be  sponsored  on 
May  3, 1989.  from  8  a.m.  to  5  p.m.  and  on 
May  4, 1989.  from  8  a.m.  to  2  pjn. 

ADDRESS:  Holiday  Inn.  8120  Wisconsm 

Avenue,  Bethesda,  Maryland. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Edwin  Flack,  Office  of  Nuclear  Matenal 
Safety  and  Safeguards,  (301]  492-0405  or 
George  Bidinger,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  (301) 
492-0683. 

SUPPLEMENTARY  INFORMATKMC  The 

workshop  is  designed  to  provide 
information  on  NT^C  pohcy  and 
procedures  applicable  to  fuel  cycle 
Ucensees,  develop  an  understanding  of 
NRC  program  objectives,  and  provide  an 
update  on  certain  pending  issues  and 
policy  matters.  The  workshop  agenda 
will  include  such  topics  as  critically 
specialist  training,  new  Part  20 
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Implementation,  new  Branch  Technical 
F'o«ition«,  derommissloning  rule/ 
financial  planning,  and  th«  Team 
Asieniinent  F>rofram. 

I)a(K<l  at  Rocknlls.  Maryliind   thli  29th  day 
uf  Kabruary  in*. 

Kiir  tS«  NucUar  RaRulalory  Cotnmltalon. 
LaUnd  C  Rouaa. 

Chief  F\j^/  Crr/u  Sa^ly  Bram  h.  Dtvttum  o> 
Induatruil  and  Mudtcat  Sucl^cr  Sa^tv 
VMSX 

\yft.  Doc  a»-&S12  Filed  »-*-«».  »43  ami 


Advwofy  Conwn(tto#  on 
WMt«:lto«tlno 

The  Advisory  Comouttea  on  Nuclear 
Wdste  (ACNW)  will  hold  a  meeting  on 
M«rr.h  22-23.  1998.  Room  P-110.  7«20 
Norfolk  Avenue.  Bethesda.  VfD  Portions 
of  this  meettnn  will  b«  closed  to  discuss 
infurmafion  the  release  of  which  would 
represent  a  dearly  unwarranted 
invasion  of  p«nonal  privacy  5  U  S  C, 
M2b(c)(fl)   Notice  of  this  meeting  was 
published  In  the  Federal  Re^istar  on 
February  22,  1969  (S4  PR  7«20). 

Wadneeday  and  Thundey.  March  22-23. 


1   Licensing  Support  System — Briefing 
on  the  development  of  the  Ljcenain^ 
Support  System  for  the  High  I.evel 
Waste  Repository  '/)pen) 

2.  An  update  on  the  Issue  of  mixed 
waste  Diacusaton  uf  the  isaues  Involved 
in  the  dispoaal  of  wastes  that  contain 
both  hazardoua  and  radioactive 
constituents  (Open] 

3  Olscuaaton  of  a  Division  of  Mi^ 
I^vel  Waste  Management  and  Office  of 
Nuclear  Regulatory  Research 
memorandum  of  understanding 
concerning  performance  assessment  and 
status  of  activities.  (Open) 

4  An  Administrative-Executive 
Seaaion  to  discuss  future  schedules. 
ACNW  discusfitons  of  critical  Isaues 
related  to  the  high-level  waste 
repoaitory.  preparation  of  AOfW 
reports,  new  members,  and  other 
admmiatrative  matters.  (Open/Cloaed) 

5  The  Committee  will  hear  a 
discuaaion  on  the  Center  fur  Nuclear 
Waste  Regulatory  Analysis  (CNWRA) 

I  elated  to  the  sutua  of  technical  studies 
being  conducted  (Open) 

fl.  An  update  on  the  Site 
Characterization  Plan  Including 
discussion  of  concerns  regarding  time 
limitations  on  data  gathering.  (Open) 

7  Briefing  by  DOF  on  Site 
Charectertiation  Study  Plans  (Open) 

Procedures  for  the  conduct  of  and 
participation  In  ACNW  meetings  were 
published  in  the  Fadarai  Refiatar  on 
June  a.  1988  (M  FR  20896)  In  accordance 


with  these  procedures,  oral  or  written 
statements  may  be  preaenlad  by 
members  of  the  public  recording*  will 
l)e  permitted  only  during  those  portlona 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  memben  of  the  Committee.  Its 
consultants,  and  Staff  The  Office  of  the 
ACRS  Is  providing  Staff  support  for  the 
ACNW  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  Office  of  the  ACRS  aa  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  neceaeary  time  during  the 
meeting  for  such  statements  Use  of  ttlll. 
motion  picture  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  tba  ACNW  Chairman. 
Information  regarding  the  Hme  to  be  set 
aside  for  this  purpoaa  may  be  obtained 
by  a  prepaid  teiepbona  call  to  the 
Executive  Director  of  the  OfTice  of  the 
ACRS.  Mr  Raymond  F.  Fraley 
(telephone)  301/402-4616).  prior  to  the 
meeting  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  ad|uated  by  the  Chairman  aa 
necessary  to  fadlitata  the  conduct  of  the 
meeting,  persona  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  if  such  reacheduhng  would 
result  in  major  inconvenience. 

Datsd;  March  1  lOH. 
fooa  C.  Ihiyla. 

AJviMory  Committ&e  ^4^Jnagemenl  Officer 
[fR  Doc  fl»-S6n  Filed  ^-%-»,  a:46  am) 
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Amartcan  Teettng  and  rnapecdon,  Inc^ 
Order  To  ihow  Ceue*  Why  Uoane* 
Should  not  be  Revoked  and  Order 
Suapeodinq  Ucenaa  (EltecUve 
liTWTiediatety) 

I 

American  Teatlng  and  Inspection.  Inc. 
(ATI)  loliet.  Uhnols  (the  licensee)  was 
the  bolder  of  Byproduct  Material 
Licanae  No.  12-21101-01  which  was 
Issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commiasion)  on 
September  12,  1962.  and  which 
authorized  ATI  to  poaaeaa  and  uae 
licensed  byproduct  matanal  to  paifutm 
liulujtnal  radiography  at  Bald  locationa. 
I'he  licenaee  continued  to  operata  under 
NRC  lunadiction  untU  )una  1. 1967  at 
which  time  Illinois  became  an 
Agreement  State  and  asaomed 
regulatory  tunadiction  over  ATI  for  all 
work  performed  in  the  State  of  Ulinoia. 
In  accordance  with  10  CFR  IMJa  ATI 
IS  authorized  to  possess  and  uae 


licensed  byproduct  material  to  p«ionn 

industrial  radiography  in  non-agreement 
states  ATI's  Ulinois  license,  IL-010e5- 
01.  issued  on  January  8, 1988,  is  due  to 
expire  on  August  31. 199Z  at  which  time 
Its  authorization  under  the 
Commission's  regulatiooa  would  also 
terminate. 

II 

On  March  24,  1987,  the  KKC  Region  111 
Office  received  several  allegations  of 
violations  of  NRC  regultaory 
requirement!  during  radiographic  fleld 
operatloni  at  ATL  The  allegera  met  with 
members  of  the  technical  staff  In  the 
NRC  Region  HI  offlce  on  March  25.  1987 
and  stated  that  ATI  was  willfully 
operating  In  violation  of  NRC  license 
conditions.  The  NRC  conducted  an 
inspection  of  the  ATI  radiography 
program  during  the  period  March  25 
through  fuly  28. 1987  in  response  to  the 
allegations.  I'he  Inspection 
substantiated  the  allegations  and 
concluded  that  ATI  uaed  unqualified 
radiographers,  failed  to  complete  and 
maintain  utilization  logs,  and  failed  to 
perform  quarterly  field  audita  of 
radiographic  operations.  Since  it  was 
alleged  that  the  violationa  were  willful, 
the  matter  was  referred  to  the  NRC 
Region  m  Office  of  Investigations  (OI) 
on  April  21. 1987. 

An  investigation  was  cooducted  and 
In  its  report  dated  August  31. 1988,  OI 
sustantiated  the  allegations.  It  was 
concluded  that  ATI  willfully  used 
unqualified  radiographers  in  violatloD  of 
10  CFR  34  Jl  on  at  least  three  occasions, 
as  fellows:  An  ATI  employee  who  h"i 
not  completed  the  required 
radiographer's  training  performed 
radiography  on  July  1. 1986,  at  the 
direction  of  the  President  (who  is  also 
the  Radiation  Safety  Officer  (RSO))  of 
ATI.  and  another  ATI  employee  who 
was  not  trained  as  a  radiographer 
performed  radiography  on  February  3 
and  March  13. 1987.  Further  evidence 
revealed  that  the  RSO  of  ATI  was  aware 
that  this  employee  had  performed 
radiography  on  these  occasions  even 
though  the  employee  was  not  qualified 
as  a  radiographer. 

The  allegation  that  employees 
willfully  failed  to  complete  and  maintain 
current  utilization  logs  in  violation  of  10 
CFR  34.27  was  also  substantiated.  ATI 
also  violated  the  record  keeping 
requiremenU  of  10  CFR  M.28.  34.33.  and 
34  43  which  could  hare  been  satsified  by 
properly  completed  utilization  logs, 
evidence  revealed  that  contrary  to  10 
CFR  34.27.  some  NRC-required 
utilization  logs  were  not  completed  until 
months  after  the  )obs  were  completed 
Further  evidence  revealed  that  the  RSO 


personally  failed  to  complete  utilization 
logs  between  January  1986  and  March 
1987,  even  though  he  had  regularly 
performed  radiography  during  that  time. 
It  was  determined  that  when  utilization 
logs  were  completed  late,  employees 
fabricated  lost  information  In  the 
backfitted  logs. 

It  was  substantiated  that  the  ATI  RSO 
willfully  failed  to  perform  documented 
quarterly  field  audits  for  two  employees, 
as  required  by  License  Condition  No.  16 
of  ATI's  NRC  license.  It  was  determined 
that  one  ATI  employee  had  not  been 
field  audited  for  the  fourth  quarter  of 
1966.  and  another  employee  had  not 
been  field  audited  for  the  third  and 
fourth  quarters  of  1986.  The  RSO  stated 
that  the  latter  employee  had  not  been 
audited  because  he  was  not  working  as 
a  radiographer  the  third  and  fourth 
quarters  of  1966.  This  was  subsequently 
determined  to  be  a  false  statement  as 
evidence  revealed  the  individual  had 
performed  radiography  in  those  two 
quarters.  It  was  also  determined  that  on 
August  27, 1986  the  RSO  willfully 
falsified  docimientation  of  a  field  audit 
for  an  ATI  radiographer.  Evidence 
revealed  that  the  radiographer  was  not 
at  the  job  site  on  the  date  that  the  RSO 
had  documented  the  field  audit 

On  January  5, 1989,  the  State  of 
Illinois  performed  an  inspection  at  ATI. 
An  NRC  inspertor  accompanied  the 
State  of  Illinois  inspector.  During  the 
Inspection,  the  NRC  inspector  identified 
that  on  55  occasions  from  January  13  to 
December  20. 1988.  ATI  violated  the 
provisions  of  reciprocity  as  stated  in  10 
CFR  150.20(b)(1).  Specifically.  ATI  faUed 
to  notify  the  Regional  Administrator  of 
USNRC  Region  m,  either  by  telephone 
or  by  filing  copies  of  Fonn-241  at  least  3 
days  before  engaging  in  licensed 
activities,  requesting  authorization  to 
conduct  such  activities.  ATI  thus  denied 
the  NRC  an  opportunity  to  inspect  the 
licensee's  activities  in  Indiana,  a  non- 
Agreement  state. 

In  Summary,  evidence  revealed  that 
the  RSO  of  ATI  knowingly  and  willfully 
violated  NRC  regulatory  requirements  or 
knowingly  and  willfully  permitted  them 
to  be  violated.  Additionally,  the  RSO 
made  material  false  statements  to  the 
NRC  by  denying  he  was  responsible  for 
sending  unqualified  radiographers  to 
perform  radiography  for  ATI.  The  RSO 
made  additional  false  statements  to  the 
NRC  by  stating  that  a  field  audit  was 
not  completed  because  the  radiographer 
was  not  employed  during  two  quarters, 
when  the  radiographer  had.  in  fact 
performed  radiography  during  both 
quarters.  The  RSO  made  additional  false 
statements  by  falsifying  an  NRC- 
required  radiographer  field  audit 


Finally.  ATI  has  violated  the  NRC's 
requirements  under  a  general  Ucense 
granted  pursuant  to  10  CFR  150.20. 

m 

ATI  is  now  licensed  by  Illinois,  an 
Agreement  State.  10  CFR  150.20  provides 
that  any  person  holding  a  specific 
license  from  an  Agreement  State  where 
the  licensee  maintains  an  office  for 
directing  the  licensed  activity  is  granted 
a  general  Ucense  to  conduct  the  same 
activity  in  non-Agreement  States, 
provided  that  the  specific  Ucense  does 
not  limit  authorized  activities  to 
specified  installations  or  locations,  the 
licensee  comphes  writh  certain 
regulations  specified  including  10  CFR 
Parts  19  and  20  and  Subpart  B  of  10  CFR 
Part  34,  and  that  at  least  3  days  before 
engaging  in  licensed  activities  in  a  non- 
Agreement  state,  the  hcensee  either  files 
copies  of  Form-241,  or  notifies  by 
telephone  the  Regional  Administrator  of 
the  NRC  region  in  which  the  Agreement 
State  that  issued  the  license  is  located. 
Due  to  the  nature  of  the  violations  and 
ATI's  apparent  liability  or  unwillingness 
to  comply  with  regulatory  requirements, 
the  NRC  lacks  reasonable  assurance 
that  in  the  future,  ATI  will  conduct 
industrial  radiography  in  accordance 
with  regulatory  requirements  whenever 
it  performs  licensed  activities  in  states 
which  are  under  NRC  Jurisdiction  (non- 
Agreement  States).  Accordingly,  I  have 
determined  that  ATI  must  show  cause 
why  iU  authorization  (10  CFR  150.20)  to 
possess  and  use  byproduct  material  for 
industrial  radiography  in  non- 
Agreement  States  under  a  general 
license  should  not  be  revoked. 

Furthermore,  I  find  that  ATI  willfully 
committed  the  violations  stated  in 
section  U  of  this  Order.  On  this  basis, 
and  because  I  find  the  public  health, 
safety,  and  interest  so  requires,  pursuant 
to  10  CFR  2.202(f),  this  order  is  effective 
immediately  pending  further  order. 

rv 

Accordingly,  in  view  of  the  foregoing 
and  pursuant  to  sections  81. 161b,  161c 
1610, 161i,  and  186  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.202  and  Parts  30  and  150.  It  is  hereby 
ordered.  Effective  Immediately,  That: 

A.  The  general  license  granted  to 
American,  Testing  and  Inspection,  Inc. 
by  10  CFR  150.20  is  suspended. 

B.  American  Testing  and  Inspection 
Company,  Inc.  of  Joliet  Illinois  shall 
show  cause,  in  a  manner  hereinafter 
provided,  why  its  general  license  under 
the  provisions  of  10  CFR  150.20  should 
not  be  revoked  and  why  ATI  should  not 
be  prohibited  from  conducting  industrial 
radiography  in  non-Agreement  States. 


Pursuant  to  10  CFR  2.202fb).  the 
licensee  may  show  cause  why  its 
general  license  should  not  be  revoked 
by  filing  a  written  answer  under  oath  or 
affirmation  within  20  days  of  the  date  of 
issuance  of  this  Order,  setting  forth  the 
matters  of  fact  and  law  on  which  the 
licensee  relies  to  demotistrate  that 
revocation  of  the  hcense  is  not 
warranted.  The  hcensee  may  answer,  as 
provided  in  10  CFR  2.202(d).  by 
consenting  to  the  entry  of  an  order  in 
substantially  the  form  proposed  in  this 
Order,  in  which  case  the  Ucense  wiU  be 
revoked  as  stated  in  section  IV.  If  the 
hcensee  fails  to  file  an  answer  ivithin 
the  specified  time,  the  Deputy  Executive 
Director  for  Nuclear  Materials  Safety, 
Safeguartis.  and  Operations  Support 
may  issue,  without  further  notice,  an 
Order  as  described  above. 

VI 

The  hcensee  or  any  other  person 
adversely  affected  by  this  Older  may 
request  a  hearing  within  20  days  of  this 
Order.  Any  answer  to  this  Order  and 
any  request  for  a  hearing  shall  be 
submitted  to  the  Director.  Office  of 
Enforcement  LJ,S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Copies  shaU  also  be  sent  to  the 
Assistant  General  Counsel  for 
Enforcement  Office  of  the  General 
Counsel  at  the  same  address,  and  to  the 
Regional  Administrator,  U.S  Nuclear 
Regulatory  Commission,  Region  ID.  799 
Roosevelt  Road.  Glen  Ellyn.  lUinois 
60137.  If  a  person  other  than  the  hcensee 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  the  petitioner's  interest  is 
adversely  affected  by  this  Order  and 
should  address  the  criteria  set  forth  in 
10  CFR  2.714(d).  An  answer  to  this  order 
or  a  request  for  heanng  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

If  a  hearing  is  requested  by  the 
Ucensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission 
shall  issue  on  Order  designating  the 
time  and  place  of  any  hearing.  If  a 
hearing  is  held  the  issue  to  be 
considered  at  the  hearing  shall  be 
whether  this  Order  should  be  sustained 

For  the  Nuclear  Regulatory  Conunission. 

Hug^  U  Thompaod,  \t^ 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards  aitd  Operations 
Support 

Dated  at  Rockville.  Mar^'land.  this  27th  day 
of  Pebniary  1988. 
[FR  Doc.  89-5513  Filed  3-8-88;  145  am) 
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Duke  Pow«r  Co;  l««u«nct  of 

Anwoom^fits  to  rBoMy 


Th«  \J.S.  Nuclear  Regulatory 
CommiMlon  (Commiwon)  Kai  laaued 
AmendmanI  No  93  (o  Facility  Operating 
Urerue  No.  NPF-fl,  and  Amendment  No 
74  to  Facility  Operating  Licenie  No 
NPF-17  itsued  to  Duke  Power  Company, 
(the  licensee]  which  revised  the 
Technical  Speclflcafinni  fTS)  for 
operation  of  the  McCuire  Nuclear 
Station,  Units  1  and  2,  (the  facility) 
located  in  Mecklenburg  County,  North 
(Carolina  The  amendments  were 
effective  as  of  the  date  of  issuance. 

The  amendments  change  TS  3/4  7.13. 
"Groundwater  L^evel"  to  ehminata 
Inconsistencies  between  the  TS  and  the 
capabilities  of  the  groundwater 
monitoring  system  as  installed 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirement*  of  the  Atomic  Energy  Act 
of  ]064.  as  amended  (the  Act),  and  the 
Commissloa  s  rules  and  regulations.  The 
Commission  has  made  appropnale 
findlnga  ■•  required  by  IIm  Act  and  the 
Commiaslon's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Coasidemtion  of  laeuance  of 
Amendments  and  Opportunity  for 
liearlng  In  connection  with  tkua  action 
was  pobhahad  In  the  Fadaral  RafMar  on 
April  21.  1988  (53  FR  18206).  No  request 
for  a  hearing  or  pelition  for  l«av«  to 
intervene  was  filed  following  this  notice 

The  Commission  has  prepared  an 
Environmental  Aaeesament  related  to 
the  action  and  has  concluded  that  an 
environmental  Impact  statement  is  not 
warranted  and  that  the  isauance  of  theae 
amendments  will  not  have  a  significant 
adveme  effect  on  the  quaUty  of  the 
human  environment.  (54  FR  8860) 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  January  27.  1988,  as 
supplemented  Apnl  28.  |une  21.  and 
August  25.  1988.  (2)  Amendment  No.  93 
to  License  No  NPV-0  and  Amendment 
No.  74  to  Licenae  No.  NPF-17  and  (3)  the 
Commiaaion  a  related  Safety  Evaluation 
and  Environmental  Aaaeeement  All  of 
theae  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street.  NW  . 
Washington.  DC.  and  at  the  Atkins 
Library.  University  of  North  Carolina. 
Charlotte  (HNCC  Station),  North 
Carolina  28223.  A  copy  of  items  (2|  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  US.  Nuclear 
Regulatory  Commission,  Washington. 


DC  20586.  Attention:  Director.  Division 
of  Reactor  Protacts  l/DL 

Dated  at  Rockvllle.  Maryland,  thia  2nd  dey 
of  March  1080 

For  the  Nuclear  Regulatory  Commission. 
DaH&.Haod. 

Proi^ct  kdanoger.  Prof^ci  Directorata  11-3. 
Di  VII ion  ofKeoctor  Proi»ct» — l/II.  Offica  of 
Nuchar  R»actor  Regulation 

|FR  Ooc  aB-&fil4  Piled  SS-m.  8:45  am] 


KCURfnCS  AND  EXCHANGE 
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Ught  Co.  at  aL;  I 
Va««y  Poawr  Statton,  Unit  Moi  2; 
WWtdrswal  of  AmandntOTM  to  FacMly 


In  tha  matter  of  Duquaaoa  Ughl  Co..  Otito 
F.dMon  Co..  tha  Qavelaad  Elactnc 
niuminating  Company   tha  Toledo  Edisoo 
Company 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
darned  a  request  by  Duqueone  Light 
Company.  (Licenoee)  for  an  amendment 
to  Facility  Oporating  Ltcenoe  No.  NPF- 
73,  lasuod  to  the  Itcenoee  for  operation 
of  the  Baaver  Valley  Power  Sution.  Unit 
No.  2.  locatod  in  Beaver  County. 
Pannaylvania.  Notice  of  Consideration 
of  Uauance  of  this  amendment  was 
published  in  the  FadaraJ  RagMar  on 
January  25,  1988  (53  FR  1968). 

Tha  purpoae  of  the  Ucenseeli 
amendment  request  was  to  revise  the 
Technical  Specificabons  (TS)  to  reduce 
the  number  of  Incore  instrument 
thimbles  required  operable  during  the 
first  fuel  cytja. 

Subaequently  the  Ucensee  Informed 
the  staff  that  ail  such  thimbles  were 
repaired  and  were  therefore  operable. 
The  requested  amendment  was  no 
longer  needed,  and  is  considered 
withdrawn  by  the  hcensee. 

For  further  details  with  reaped  to  this 
action,  see  (1)  the  application  for 
amendment  dated  January  13,  1968.  and 
(2)  tha  stafTs  letter  dated  March  1, 1989. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Celman 
Building.  Z120  L  Street  NW.,  Washington 
DC  and  at  the  B.F  lones  Memorial 
Ijbrary,  663  Franklin  Avenue,  AJlquippa. 
PA  15001. 

Dated  at  Rockville.  Maryland,  thia  Itt  day 
of  March.  1000 

For  tha  Nudeur  Regulatory  Commiaaion. 

Patar  S.  Tain. 

Senior  Protect  Manager.  Proiect  Directorate 

1-4.  Division  of  Keactor  Protect*  hll.  Office  of 

Nuclear  Reactor  Regtdation 

[V9.  Doc  W^&AIS  Filed  3-ft-a0;  8.45  am] 


Forma  lindar  Ravtaw  toy  tfia  Offloa  of 


Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Wntten  Request  Copy 
Available  From:  Securities  and 
Exchange  Commission.  Office  of 
Consumer  Affairs.  450  Fifth  Street  NW, 
Washington.  DC  20549. 

Extaaakn 

Rulel5c2-ll 
No.  270-196 

Notice  is  hereby  given  that  pursaant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  el  »eq\  the  Securities 
and  Elxchonge  Commission  has 
submitted  for  extension  of  OMB 
approval  rule  15c2-ll  (17  CFR  24ai5c2- 
11)  under  the  Secuhtias  Elxchange  Act  of 
1934  (15  U.S.C.  78  St  seq.)  which 
regulates  the  initiation  or  resumption  of 
quotations  in  a  quotation  medium  by  a 
broker -dealer  for  over-the-counter 
securities.  Brokers  and  dealers  incur  an 
estimated  average  burden  of  eight 
hundred  hours  in  order  to  comply  with 
this  rule. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act.  and  are  not 
derived  from  a  comprehensive  or  even 
representative  summary  or  study  of  the 
cost  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash.  Deputy 
Executive  Director.  450  Fifth  Street  NW.. 
Washington.  DC  20549-6004.  and  Gary 
Waxman.  Clearance  Officer.  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Act  Project  (3235-0196)  Room 
3208  New  Executive  Office  Building, 
Washington.  DC  20543. 
looatkon  G.  Katx. 
Secretary. 

March  1. 1980. 
[FR  Doc  80-M7V)  Filed  3-7-89;  8:45  am| 
BMJJM  cooa  seia-ova 


(FMaSOO-1) 

Acrotach,  Inc.  at  at.;  Ordar  of 
Suapanalon  of  Trading 

March  B,  1080. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  current  information 
concerning  the  securities  of  Acrotech, 
Inc..  Advanced  Technical  Systems,  Inc., 


Amerilex.  Inc..  Ayin  Corporation. 
Centre  Laboratories,  Inr. ,  losotonix  Inc., 
OmniSource,  Inc.  and  Pruneritexx,  Inc.. 
and  thai  queatioas  have  been  raised 
about  the  adequacy  and  accuracy  of 
publicly  diasamiBated  infonnation 
coaoemiag,  amnnp  other  thioga,  the 
cooqmnies'  btiaineas.  operatkns, 
products,  and  claims  for  exemptions 
from  the  registntioD  provisions  of  the 
Securities  Act  of  1933  pursuant  to  ivhich 
their  securities  are  trading.  The 
Commission  is  of  the  opinion  that  the 
public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
companies. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above- 
listed  companies,  over-the-counter  or 
otherwise,  is  suspended  for  the  period 
from  9«)  a.m.  (e.s.t.),  March  7. 1989 
through  11:59  p.m.  (e.s.t).  on  March  16, 
1989. 

By  the  Commission. 
Shiiiey  E.  HoUis, 
Assistant  Secretary. 
(FR  Doc  89-5520  Filed  3-8-89;  8:45am] 
BiujNa  cooc  seia-ei-« 


[ma  No.  500-1] 

U.SJL  Medteal  Corp.;  Order  of 
Suapanakxi  of  Trading 

March  8, 1980. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  and  accurate  current 
information  concerning  the  securities  of 
USA  Medical  Inc.,  and  that  questions 
have  been  raised  about  recent  market 
activity  in  USA  Medical,  and  about  the 
adequacy  and  accuracy  of  publicly 
disseminated  information  concerning, 
among  other  things,  the  financial 
condition  of  the  company,  the  identities 
of  its  shareholders,  and  the  beneficial 
ownership  and  control  of  the  company's 
shares.  The  Commission  is  of  the 
opinion  that  the  public  interest  and  the 
protection  of  investors  require  a 
suspension  of  trading  in  the  securities  of 
the  above-hsted  company. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  above- 
listed  company,  over-the-counter  or 
otherwise,  is  suspended  for  the  period 
from  9:30  a.m.  EST.  March  6. 1989 
through  11:59  pjn.  EST.  on  March  15. 
1989. 


By  the  Commiasion. 
ShklayCHoIBs, 
AasiatODt  Secretary. 
[FR  Doc  89-6480  Filed  3~^-m  8:45  amj 
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MartcapaCeMwtf.AZ 

agency:  Federal  Highway 
Administration,  (FHWA),  DOT 
ACnON:  Notice  of  intent. 


Federal  Highway  Administration  at  the 
address  provid^  above. 

(Catalog  of  Federal  Domestic  Assistance 
Pra^oBi  Nunber  2D.205.  Highway  Research. 
Planning  and  CoastroctioiL  Tte  regolabons 
unpleaMnhog  Bxecnti**  Order  12372 
regarding  iiiimgiijwmniowiMl  ooosnltatiao  on 
Federal  Programs  and  activities  apply  to  thi« 
program.) 

Issued  on:  March  3,  IWi. 
Kennefb  H.  Davis, 

District  Engineer.  Phoenix.  Arizona 
[FR  Doc  80-5534  Filed  3-8-89;  8:45  amj 
anxMC  cooc  asie-zs-a 


f.  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Maricopa  County,  Arizona. 
FOn  FURTHER  INFORMATION  CONTACT: 

Keimeth  H.  Davis,  District  Engineer, 
Federal  Highway  Administration,  234 
North  Central  Avenue.  Suite  330, 
Phoenix,  AZ  85004.  Telephone:  (602) 
261-3646. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  connection  with  the  Arizona 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  State  Route  87  in  Maricopa 
County,  Arizona.  The  proposed 
improvement  wotild  widen  the  existing 
two-lane  highway  to  four  traffic  lanes 
(including  some  sections  where  the 
roadways  would  be  split)  for  a  distance 
of  approximately  25  miles.  An  additional 
two  traffic  lanes  are  needed  to  meet 
current,  as  well  as  future,  traffic 
demand.  In  addition,  the  existing 
highway  was  constructed  in  1953  and 
does  not  meet  current  standards  in 
terms  of  geometries  and  safety. 

Several  location  alternatives  are  being 
considered,  including  the  "no  action" 
alternative.  The  "build"  alternatives 
include  design  variations  of  grade  and 
aligimient,  as  well  as  a  variety  of 
environmental  issues. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State,  and  local 
agencies  and  to  private  interest  groups. 
Two  public  information  meetings  were 
held  in  early  1988.  Upon  completton  of 
the  draft  EIS,  one  or  more  public 
hearings  will  be  held.  A  formal  scoping 
meeting  was  held  on  February  7, 1989. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  EIS  should  be  directed  to  the 


Environmental  Impact  Statement; 
Meddenburg  County,  NC 

AGENCY:  Federal  Highway 
Administration  CFHWA),  DOT 

ACTION:  Rescind  notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  not 
be  prepared  for  a  proposed  highway 
project  in  Mecklenburg  County,  .North 
Carolina. 

FOR  FURTHER  NSFORMMTION  CONTACT 

Mr.  J.  Max  Tate,  District  Engineer, 
Federal  Highway  Administration,  4505 
Falls  of  the  Neuse  Road.  P.O.  Box  28806 
Raleigh,  North  Carolma  27611. 
Telephone  (919)  790-2852. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Intent  to  prepare  an  Environmental 
Impact  Statement  fElS)  for  a  proposed 
highway  project  to  improve  U.S.  521  in 
Mecklenburg  County,  North  Carolma, 
was  issued  on  ]anuary  8. 1988  and 
published  in  the  January  13, 1989 
Federal  Register.  The  FHWA.  in 
cooperation  with  the  North  Carolina 
Department  of  Transportation,  has  since 
determined  that  preparation  of  an  EIS  is 
not  necessary  for  this  proposed  highway 
project  and  hereby  rescinds  the  previous 
Notice  of  Intent  (Catalog  of  Federal 
Domestic  Assistance  Program  Number 
20.205,  Highway  Planning,  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 

Issued  on:  February  2a  1986 
).  Max  Tate. 

District  Engineer,  Raleigh.  North  Carolina 
[FR  Doc.  89-5463  Filed  3-8-88;  8:45  am] 
anjjNGCooc  4s«»-i»-m 
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OFFICE  OF  THE  UNtTEO  STATES 
TRADE  REPWESEMTATIVE 

Advtoory  Commm**  for  Trad*  PoUcy 
and  N«gotlatk>n«  Sarvteea  Policy 
Advtoory  Committ— ;  Maatlnga  and 
OatarmlrMtion  of  Ctoaing  of  Maatlnga 

The  meetings  of  the  Advisory 
Commitfee  for  Trade  Policy  and 
Negotiationt  to  be  held  March  14.  U)8fl 
from  1  30  p  m   to  4  30  p  m  ,  in 


Waihington.  DC.  and  the  Services 
Pohcy  Advi»ory  Committee  to  be  held 
March  15.  1989  from  9:00  a.m.  to  1:00 
p  m  ,  In  Washington.  DC.  will  include 
the  development,  review  and  discussion 
of  current  issues  which  influence  the 
trade  policy  of  the  United  States. 
Pursuant  to  section  2155(f)(2)  of  Title  19 
of  the  United  States  Code.  I  have 
determined  that  these  meetmgs  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 


Government's  negotiating  objectives  or 
bargaining  positions. 

More  detailed  information  can  be 
obtained  by  contacting  Barbara  W. 
North.  Director,  Office  of  Private  Sector 
Liaison.  Office  of  the  United  States 
Trade  Representative.  Executive  Office 
of  the  President.  Washington.  DC  20506 
CarU  A.  HilU. 

United  States  Trade  Representative 
(FR  Doc-  e»-M43  Filed  3-6-89:  8:45  am] 
MLUNQ  COOC  11«»-ei-« 


Sunshine  Act  Meetings 


Fedaial   Registar 

Vol    54,  No    45 
Thursday,  March  9.  1989 


TTiis  section  o(  ths  FEDERAL  REGISTER 
contains  notices  of  meetings  puUisted 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  »♦-«»»  5  use.  5S2b(e)(3) 


UA  COMMISSION  OM  CtVM.  lUQHTS 

March  7. 1989. 

PLACE  1121  Vennont  Avenue,  NW.. 
Room  51«.  Washington.  DC  20425. 

DATt  AND  TIME:  Friday.  March  17. 1989. 
9:00  a.m.-5:30  pjn. 

STATUS  OF  MCET1NO:  Portion  open  to  the 
public  and  portion  closed. 
MATTERS  TO  BE  CONSIDERED: 


1  Approval  of  Agenda 

U  ApproTHl  of  MiRotes  of  Jannary  Retreat 

and  Feonury  Meeting 
111.  SAC  Reports  and  SAC  Recharters 
Minority  and  Womea '«  DmsiaeB* 

Enterprise  Programs  ia  AJaeka 
Handioap  Pivtectiom  for  AIDS  Victims  in 

Washington.  DC 
Civil  Rights  Issues  In  Maine  (submitted  in 

February) 
Implementation  in  New  Mexico  of  the 

hrmUgmdoa  Refonn  and  Control  Act:  A 

Preliminary  Review 
ImpJemeatatioa  in  Rhode  Island  of  the 

Immigration  Reform  and  Control  Act:  A 

Preliminary  Review 
District  of  Cohunbia  SAC  Recharter 
Arliansas  SAC  Interiaa  Appointmenl 
Iowa  SAC  Interim  Appointnent 
IV  Staff  Director's  Report 
A.  Discussion  of  New  Perspectives 
B  Discutsioa  of  Memorandum  on  Press 

CovcT«§a 
C.  Commission  Reauthorizatioii  Process 
D  Civil  Rights  Enforcement  MoaHoring 

V.  Subcommittee  Reports 

VI.  Future  Agenda  Items 

Vn.  Commissioner  Destro's  Inquiry  about 

Chairman  AHen's  Visit  to  White 

Mountain  Reservation 
VIII.  Executive  Seiaian  dosed  io  tlie  public  at 

end  of  maming  session  to  ducnas 

personnel  matters 

PERSON  TO  CONTACT  FOR  FURTHER 

iMPONMATKMt  }ohn  Eastman.  Press  and 

Communications  Division,  (202)  376- 

8312. 

Meivln  L  Jenkins 

Acting  Staff  Dinclor. 

[FR  Doc.  89-5573  Filed  3-7-89;  2:19  pjn  ] 

WUJNQ  CODE  S33S-01-M 

U.S.  COMMISSION  ON  aVIL  RIGHTS 

March  7.  1989 

PLACE:  1121  Vermont  Avenue,  NW.. 
Room  516,  Washington.  DC  20425 


DATE  AMD  IWE:  Friday,  March  17, 1969. 
l:30p«k-6:30pjH. 

STATUS  OF  MEETWOrOpen  to  the  public 

MATTERS  TO  BE  CONSBEREO: 


Imnigration  Briefing 

PERSON  TO  CONTACT  FOR  FURTHER 
information:  John  Eastman.  Press  and 
Communications  Division,  (202)  376- 
8312. 

Melvin  L  Jenkins, 

Acting  Staff  Director. 

[FR  Doc.  89-5574  Filed  3-7-89;  2:19  pm) 

BUXMQ  CODE  SSlS-eV* 

FEDERAL  D908IT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
'Govemraent  in  the  Sunshine  Act"  (5. 
U.S.C.  552b),  notice  is  hereby  given  Aat 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday,  March  14, 1989.  to  consider  the 
following  matterr 

Summary  Agenda:  No  substantive 
discotsioD  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporabon  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  Na  47.283 
Knoxville  Consolidated  Office.  Knoxviile, 
Tennessee 

Memorandum  re:  Delegations  of  Autiiority 
relating  to  certain  Corporation  activities. 

Reports  of  action  approved  by  the  standing 
committees  of  the  Corporation  and  by 
officers  of  the  Coiporattaa  pursuant  to 
authority  delegated  by  the  Board  of  Directors- 

Discunioii  Agenda: 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  303  of  the 
Corporation's  rules  and  regulations, 
entitled  "Applications,  Requests. 
Submittals.  Delegations  of  Authority, 
and  Notices  of  Acquisition  of  Control," 
and  Part  346  of  the  Corporation's  rules 
and  regulations,  entitled  "Foreign 
Banks."  which  amendments  affect  the 


deposit  insuranoe  reqairenieaL  the 
capital  equivalency  requiremenL  the 
country  exposure  provisioii.  the  pledge 
of  assets  reqaireraeot  and  the 
delegations  of  aatkohty  coDceming  it  as 
well  as  misoeUaoeous  provisions 
throughoat  the  r^gulatioa. 

MeiDarandum  and  reeolation  re  Final 
Statement  of  Policy  on  Ririi-Based 
Capital  whick  (1)  Estabiiskes  a  nsk 
based  capital  fraoMwwk  that  is  more 
sensitive  than  the  current  leverage 
ratios  to  risk  factors,  including  off- 
balance  sheet  exposures:  {2}  encourages 
international  banks  to  strengthen  thetr 
capital  positiam;  and  (3)  mitigates  a 
source  of  competitive  inequity  arising 
from  difierent  Mpervisory  capital 
requirements  across  oounthes. 

Memorandum  and  resolution 
regarding  the  Corporation's  budget  for 
1989. 

Preliminary  review  of  the 
Corporation's  unaudited  1988  financial 
position, 

"Hie  njeeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street  NW.. 
Washington.  DC. 

Requested  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyie  L  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (2021 
898-3813. 

Dated:  March  6, 1986 
Federal  Deposit  laenrance  Corporation. 
Hoyie  L.  Robinson. 
Executive  Secretary. 
[FR  Dot  e8-&540  Filed  3-7-ea  1&15  air.] 
NLUNO  CODE  cri«-01-M 

FEDERAL  DEPOSTT  MSURAMCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act'  (5 
use.  552b).  rwtice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday,  March  14.  1989 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  {c)(2),  (cM6),  (c){8).  {c){9)(A)1ii].  and 
(c)(9)(B)  of  Title  5.  United  States  Code, 
to  consider  the  following  matters 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
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rp(iufHt>t  !h.i!  an  I'fn  hf  mo.  t-ci  tc  fhc 
disruftsion  a^en  id 

Application  for  hV-di-rtil  (ii'pos:t 
insiurani  e 

\t[  San  l)i«f)(ii  Ihnft  .iiui  l^xin  (.ompary    a 
pnip<)»^<l  nt"w  in<la»ln<4l  bank  to  (>»•  lo(«lc<l 
at  3755  Sixth  Avunue   Snn  Dlt-no   f  JihfomiH 

Recommendations  with  respect  to  thf 
miMrttion.  termination,  or  conduct  of 
administrative  enforcement  procefdin^s 
(cease  and  desist  prtx:eedinx8. 
temimation  of  insurance  pnxjeedmxs, 
suspension  or  removal  prtxreedings.  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  aj(ent«  or  other 
persons  participatm«  in  the  conduct  of 
the  affairs  thereof: 

Ndmfi  of  persons  and  names  and  Ux  aMons 
of  banks  «uthoni«d  to  be  exempt  fnim 
di«<  losurt-  pursuant  to  the  provisions  of 
•  ubum  tions  U;)(H).  |(  |(fl),  and  (c)(9)(  A)|ii|  of 
the    (rfjvpmment  in  the  Sunshine  Ail  '  |5 
f  S(;    %S2b  ir)(rt|,  ((  )(H),  and  (r |(9)(A|(ii) 

Not*:  Some  matters  falling  within  this 
i:a!e)fory  may  be  placed  on  the  dist:u«»ion 
abends  without  further  putilic  notice  if  it 
t>e< omes  likeiy  thai  substantive  i)i»<ussK>n  of 
thosi*  matters  will  ixcur  at  'he  me«'tinx 

Memoraiuium  relatinj^  to  a  request  for 
financial  assistance  pursuant  to  section 
1,M(  I  of  the  Federal  Deposit  Insurtini  e 
Act 

Reports  of  the  [)ire(  tor.  Office  of 
Corporate  Audits  and  Internal 
lnvesti)<ations 

Audil  Re[)iirt  ri"   Oossniads  Bank 
Asaistanie  Agreement.  ^Mt-mo  (iated  JHnuarv 
Z7    IWWl 

Auilit  Rc^xirf  re    San  joiw  ( ^onsiiluldleil 
(Kfi.e,  C.odl  (.enlrr  f»H    (Memo  tialcd 
lanuary  la  l*ftli 

Audit  Reporl  re   Bossier  CJty  (.onsoluUted 
Office.  Cost  Center   10ft   (Memo  dated 
Febrxiary  1"    \'MU) 

Audit  Refxirt  re   Or!  indu  (:(ms<i:idaled 
OfHce   Cost  Onler-    li>*.  iVtenio  ila'ed 
KVbruary  P    I4MHI 

Discussion  ,'\)^eniirt: 

Personnel  actions  rejjarding 
appointments,  promotions. 
administrHti ve  pay  increases. 

reassixr'.nii'nts,  retirements   st'p.irdtions, 
n-niovaU.  »"tc; 

Names  of  employees  authurufi)  'o  t)*> 
exempt  from  distlosure  punuaiil  to  the 
provisions  of  »ub»ection«  Ic  ||^j  aiul  (i  lo^i  of 
the    (.ovemi.ieni  in  the  Sunshine  AlI    >3 
f  St:    S.S^b  |.  HJ)  and  \.  \itV.] 

Matters  relating  to  the  p<issililf 
closing  of  certain  insured  tiaiiks 


Names  and  !!K;«tior»  of  banks  authorlred 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  lc)(8).  |i  H9KA)(ii). 
and  |c)(9)(Bi  of  the   '(kivemment  m  the 
Sunshine  Act"  |5  tl  SC   ^Zb  (rU81. 
((  )(v<|(A)|ii|.  «nd|c||9|(H|| 

The  meetinj^  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street. 
N  W  ,  Washington,  DC 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr  Hoyle  L  Robinson.  Executive 
S«'cretary  of  the  Corjwration,  at  (202) 

[)ated.  .Mart;h  S,  14HH 
Federal  Deposit  Insumnce  (Corporation 
HoyU  L  Robtnaon. 

Em  e^  uti  vf  Sti.:rfU2r\ 

[VV.  Doc.  8B-5M1  Filed  i- 7 -m  1(M5  am] 

MLiJSn  coot  S71«-01-St 


FIOCRAL  CLSCnON  COMMMISSION 

•  •  •  •  • 

"fidchal  Rtoimn"  mo.  ••-4977. 

PftrVIOUSLV  ANNOUMCCO  DATE  AND  TIME: 

Tuesday.  March  7.  1989,  2:00  p  m. 

By  direction  of  the  Federal  Election 
(Commission,  the  Closed  Meeting 
scheduled  to  convene  at  2:00  p  m.  on 
Tuesday,  M.irch  7,  1989.  will  convene  at 
10  00  a  m 

OATl  ANO  Tmt  Tuesday   March  14, 
1989,  10:00  am 

PIACC  999  E.  Street.  .VW  .  Washington, 

lk: 

»TATU«;  This  meeting  will  be  closed  to 

the  public 

rriMS  TO  BC  (mscusscd: 

Compliance  matters  pursuant  to  2  I '  S  C. 

Audits  conducted  pur<iudnl  to  2  t'  SC.  437g. 
♦J«<b|.  and  Title  2ft,  I '  S  C 

Matters  concemin)!  participation  in  cHil 
actions  or  prrx;eedin8S  or  artiitration 

Internal  personnel  rules  and  procedures  or 
matters  afTe<:tins  a  particular  employee 

DATi  AMO  TiMfc  Thursd.iy.  March  Ifl, 

1989,  10-00  a  m 

n-ACC:  999  F  Street.  NW  .  Washington. 

DC:  (Ninth  Floor). 

«TATU«:  This  nii't'ting  will  he  open  to  the 

pulilu 

MATTtRS  TO  ■<  CONSIDCMKO: 

S«-ttinx  of  Dates  for  F.iture  Meetin){S. 
(  orrei  turn  and  Approval  of  Minutes. 
C<?rtif:cation  for  Paymenl  of  19*W  FVimary 
Mali.hmjj  Funds 


Draft  AG  1989-1— Ron  Haskms. 
Congressional  Elmployee 
Inspector  General — Proposed  Clag.sification 
Administrative  Matters 

PCftSON  TO  COSfTACT  FON  IMfKMIMATION: 

Mr  Fred  Eiland,  Information  Officer. 
Telephone:  202-376-3155, 
Maijoria  W.  Emmoo*, 

Sef:rvUjry  of  the  Commisaion 

[PR  Do<.  89-568fl  Filed  3-7-89-.  3  18  pm| 

mujma  cooc  stis-oi-m 


FCD€RAL  RrrmCMENT  TMWIFT 

MVCSTMCMT  BOAKO 

TOM.  AND  r^JkCt:  9O0  am.  March  20. 

1989 

n-ACC  5th  Floor,  Conference  Room,  805 
Fifteenth  Street,  NW  ,  Washington,  DC. 
rrATUt:  Open. 
MATTERS  TO  Bf  CONSIDCRED: 

1    Approval  of  minutes  to  last  meeting 
2.  Thrift  Savings  Plan  activities  report  by 

Executive  Director 

3  Proposed  legislation  on  expanded 

investment  options  and  restoration  of  lost 

earnings 

CONTACT  PERSON  FOR  MORE 

iwrORMATTOW:  Tom  Trabucco,  Director. 

Office  of  External  Affairs.  (202)  523- 

5660. 

Dated   March  8,  1989. 

Francis  X.  Cavanaugh, 

Kxevul:ve  Director.  Ffdcml Retirewent  Thrift 

Invesimt'nt  Board 

\YV.  Doc  89-5570  Filed  3-7-8R.  11  59  am) 

wnxma  cooc  s7«o-ot-M 


POSTAL  RATE  COMMISSION 

TIME  ANO  PLACE:  9:30  a.m.  Tuesday. 

March  14,  1989. 

PLACE:  Commission  Meanng  Room,  1333 

H  Street.  NW  ,  Suite  .300,  Washington. 

DC.  20288-0001 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  Discussion 

of  a  Notice  of  Proposed  Rulemaking  for 

Express  Mail  rate  cases,  docket  No. 

RM88-2. 

CONTACT  PERSON  FOR  MORE 

inpormation:  Charles  L.  Clapp, 

Secretary,  Postal  Rate  Commission, 

Room  300,  1333  H  Street.  NW.. 

Washington.  DC  20268-0001.  Telephone 

(202)  789-6840 

Charles  L.  Clapp. 

S*'<rf'tor\ 

(FT*  Dim:   m-biri  Ki'ed  3-7-89:  2.20  pm] 

WUJNa  cooc   771S-0V-M 


Thursday 
March  9,  1989 


Part  II 


State  Department 

Gifts  to  Federal  Employees  From  Foreign 
Governments  Reported  to  Employing 
Agencies  In  Calendar  Year  1988;  Notice 


UMI 
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D€PARTIICMT  Of  STATE 
Offic*  of  Protoco4 

IPuMcNottc*  10MI 

QMts  to  F«d«ra<  Emp4oy««a  From 
For«if)n  Oov«m(T>«nts  Reportad  to 
Employtng  Agenct**  In  Cetondar  Yaar 
19M 

Th»"  [)f  pHrtmt»nl  of  State  submits  the 
followitnj  (  uniprehf  nstve  listing  uf  ih** 


stdltiments  which,  tis  required  by  luw. 
Federal  employees  filed  with  their 
employin{{  agencies  dunn^;  calendar 
year  1988  concemins  gifts  received  from 
foreign  government  sources  The 
compilation  includes  reports  of  both 
tangible  gifts  and  gifts  of  travel  or  travel 
expenses  of  more  than  minimal  value,  as 
defined  by  statute 

Publication  of  this  listing  in  the 
Faderal  Ragister  is  required  by  section 
7342(f)  of  Title  5,  United  Slrftes  Code,  as 


added  by  section  515(a)(1)  of  the  Foreign 
Relations  Authorization  Act,  Fiscal  Year 
1978  (Pub.  L.  95-105,  August  17.  1977.  91 
Slat.  865) 

Date  FebrudO  24  IfW) 
RonaJd  I  Sp4an. 

I'nder Hccrflan,  fi<r  Manaj/f/nent. 


AGENCY:  EXECUTIVE  Office  of  the  President— Continued 

Repod  ot  TangHe  cms 


Nam*  and  OOe  ol  parson  accapting  gift 
on  bahaif  al  the  US  Gov«mmant 


Presideni  and  First  Lady 


President  and  First  Lady . 


AGENCY  Executive  Office  Of  the  PwESioeNT 
n«pon  01  Tang<M  Gifts 

(m  «.  o<  aooapMroa  on  bahaM  o*  ,^^^  ^  ^^^^^^  ^^^^^  ^^ 


Prewdent 


.  »j  --.-.-  -         —   '     Q0X,  dale  ol  aooaptanoa  on  banaM  o* 

■nd  arrmr*  dMpoaMon  or  tocatton 


Ocumstanoei  (usStymg  accaptanc* 


'•'••dwii  md  firt»  laOf 


f^wtKlar^  »ri(l  c»»l  L«<)v 


■*■••«<«"(  «i>o  »  1*1  i*J> 


'  to.!  f  nv  L*Jy 


P<MKtanl  iTKl  *irn  L*rN 


PT»«K)«rn  and  f  ir«  Lady 


/^twor«   Blacii  lacquarad  C>cn  ««tfi  can- 
larad     Aorai     Jaiign     and     tKttarad 
Horal   moaf   •«>   a   Nngmi   W.    7  w 
•quara    Arcf»<aa    n«oa>w«d    Dacarv 
bar  Z3    IIMW   Em   VKua   t37S 

Photograph  Laamaf-Oound  atxim  on 
M  CMC*  and  •rma  pnotograpna  o< 
Vmi  rvaaidant  and  Mrs  Raagan  «M«h 
o«ViaM  dwmg  riav  Msa  lo  FrMand. 
May  i9«a.  iftMti  baars  royal  craal 
ArcnMaa  Racatvad  Oacarrttai  7i 
19M   Eat   Valua  t39l 

i^ina  Tuetm  bontaa  o«  Garm«n  Mn«. 
•^t»gaa  1B7«  through  '9«5  PanaK 
atxa  ftaoafvad  Jwxjary  13  tM9 
Em  Valua:  1360 

Flo«>«r«  A  larya  arrangamant  o^ 
r\Jbr\jivi  aiaa.  tnapdragona,  tuMpa. 
ale  n  a  brdanaai  baaMt  (t2iO). 
n»aidanca.  For  CmatI  Uaa/Oaptay 
ConaumaPtaa  A  larga  wickar  baafcai 
Of  gounnat  tood  ilatcacni.  ryrtuda^g 
a  Watartard  crystal  hi«ndor  «ah  ■ 
livar^XaMd  lop  (SSOO)  Vchrvaa 
Haoarvad  March  4  1986  €«  Valua 
l»40 

HouaahoKt  Paa  al  ilarSng  dfvw  can- 
dtaaadis  «iah  bruahad  Uack  ooiumna 
and  Baaaa.  baarmg  t\a  royal  Iw  aLtari 
crrymn  trti  monogram  (COS1.  7' 
t«gh.  and  a  ilarSiig  «K«r  txml.  by 
Van  Flanwig.  agnad.  r  n  i^ammtaf 
both  pMoaa  by  Borgia  Kvar  arx) 
houaad  r  b*ja  caaaa  baamg  iha 
royal  loadlah  naigra  (%i90).  A/ 
cr»vaa  tftmork  Porcatan  ptaqua 
atchad  «ah  tha  ta«  thip  'Catrrwa 
Nycaac  '  pain«ad  w\  toad  lavar  and 
baanr^  t»  mrtMm  al  Can  xvi 
Ouataf  Imiad  adaon  No  2.  oom- 
rT<amorataa  Iha  360<h  armfvarsary  o« 
9^  %sl  laiw-lh ig  ol  SuradMh  vfim»- 
granta  n  wammglon,  Dalawara.  by 
Royal  Qualafabarg.  SS  '  >  13'^ 
($\K).  Archrvaa  Photograph  Cotor 
prwtograph  ol  Thav  Royal  HigHnaaa 
aa  Can  XVI  Ouataf  and  Quaan  Savia. 
autographed;  dMptayad  n  navy  Uua 
laalhar  kama  with  royal  cro«*n  at  top 
111  14  (in)  Archivaa  Racar»ad 
Apr*  11    1008  Eat  Valua  tfiiS 

HouaahoM  An  Orrators  crystal  corona 
bo<i^.  9  n  jiamalai  angravad  on 
baaa  'To  ra  Praaidani  and  Mrs 
Raagan  «M(h  raapaci  arv)  adrrwaoon 
kom  ina  Olplomattc  Corpa.  Waan«v 
ton.  0  C  °  An^htvaa  Raoarwad  Janu- 
ary 17    1000   Em  VMua  UiO 


Hta  Eioalancy  Yuri  V  Oubtrtn.  ArOaa- 
tador  cH  Via  Uraon  o(  SoMsH  SooakM 
Rapuhaca 


Mis  Encaaancy  and  Ms   Ham  Ho«>.an. 
Pnma  Mmwiar  al  Fmland. 


Mis  Eicaflancy  Dr    Halnwl  KoM.  Chan- 
caaor  o<  tha  Fadaral  RapuMc  o(  Ger 

many 

Ma  Uatasty  Haaaan  tu  Kmg  o<  Morocco 


Norvaocaptanca   wotid 
raaamant  to  dorxv  and 
mant 


f^ton-acceptanca    wouK) 
raaamant  to  donor  arv] 
rrtant 


US   Govarrv 


ambar 
Govam- 


Prasident 


US 


President . 


^ton  accaptanca  woutd  causa  ampar 
raaamant  to  dorxjr  arx)  U  S  G<Nanv 
mant 


^4on^ accao^anca   woutd    cauaa   ampar- 
rmnmarn  to  donor  and  U  S    Govam- 


Hn   M4«aaty   Carl   XVI  GuaM,   King  on 


Hta  ExcaAarxry  CouK  IMhalm  Wacht 
matatar  Daan  ol  tia  Oiptomatic 
C-orpa  and  Amtiaaaador  ol  Smadan- 


Mon-accaptanca   owould 
raasmant  to  donor  and 
marrt 


US  Govam- 


President 


President 


President 


President 


PresuJent 


Mon-accaptanca    aiould 
raaamant  to  donor  and  U  S  Qovam- 
mant 


President 


Presiceni 


Gift,  data  of  accaptanca  on  behaH  ol 

tha  US  Govemmant,  aslimaled  valua. 

and  currant  dispoaition  or  location 


Houaehold-.  A  aterling  aHvar  box,  wood- 
linad,  depicting  two  aiephenls  and  a 
Mgread  border  design  on  kd;  4Vt"  x 
8V4"  X  2"  deep  ArchMet.  Reoalvad: 
May  9.  1966.  Est.  VaiuK  $225. 

Consumablea:  Box  of  Russian  choco- 
Mas.  Perishable.  Received  May  29, 
1968  Est  Value:  S2S. 

ArtuKxle  Wood  and  ivory  plaque,  outfen- 
ing  oounny  of  Angola,  wilh  elephant 
and  gazsille  moai.  inscription  at- 
tached; 21 W  X  Zr  ($200);  Archives. 
Houaehott  A  revolving  stand  with 
four  drculv  uwiipai Intents  nnith  kds 
and  a  cantitr  Anial  dsplctvtg  flsQS  of 
Angola  and  the  UnHad  Statea;  ivoiy 
wid  aiood;  19"  higK  15"  in  dtameter 
(S2S0).  Archives.  Received:  June  30. 
1968.  Est  Vahja  S450. 

Artiwortc  A  carved  wooden  book,  "Fne- 
densbuch"  (Peace  Book),  crafted  by 
Mr.  Wahahn  Gortner  and  signed  tiy 
Mayor  Stsinbichler,  1?'  x  17'  x  3'. 
displayed  on  a  velvet  piHow.  Ar- 
chives. Received:  August  8,  1968. 
Est  Value:  Indetennnable. 

Artwork:  Enibroidered  tapestry  of  a  vil- 
lage scene  of  Bangladesh;  irxtvidual- 
ly  handcrafted  and  signed  by  an  arti- 
san; serial  no  16  of  250;  wood 
framed.  3a'  x  AZV*-.  Archives.  Re- 
ceived: November  18.  1968  Est 
Vdua  $125. 

Househokt  A  crystal  bowl  with  cobalt 
bkie  design  on  a  square  pedestal 
k>asa  bearing  the  royal  crown,  made 
by  Val  St.  Lambert;  12>>^ "  in  dnme- 
ter.  10>4"  tal.  Arc^iives.  Received: 
March  1.  19S8.  Est  Value:  $5000. 

Awrard:  Meritorious  Dipkxna  and  Award 
(a  parchment  certificate  and  a  medal 
on  ribtxxi).  Archivea  Received:  Octo- 
ber 28.  1988  Est  Value:  Indetermin- 
able 

ArtKvork:  Color  print  ol  the  caricatures 
of  the  eight  partictpants  in  the  1888 
Ecortormc  Summit  m  Toronto;  limited 
edHion  by  annt  Philip  MaHette, 
matted  under  glass  in  aluminum 
Irame;  r  and  15"  pnnt  im"  x  19" 
overall.  Archives.  Received:  Decem- 
ber 6.  1968  Est  Value:  Indetermin- 
able. 

Artwork.  Green  stone  carving,  "Fish 
and  Bird,"  by  Oaunaq  Mikkigak, 
1987,  Cape  IDorset  9'  x  7'  Ar- 
chives Received:  June  19.  1988. 
Est  Vakje:  $750 

PtK>lograph:  Leather  album  of  22  cokx 
pholo(^aphs  of  President  Reagan 
and  the  other  paticipants  in  the 
1968  Economic  Summit  in  Canada, 
arxl  other  photographs;  each  photo- 
graph is  8"  X  10".  Archives.  Re- 
ceived: June  19.  1988.  Est  Value: 
$321 

Househokt  Cmnebar  vase  with  relief 
design  of  flowers  and  a  pastoral 
scene;  12"  high  Archives  Received: 
May  10,  1968  Est  Vakja  $250. 

Histohc  Artifacts  Wne  iug  of  bichrome 
ware,  5th  Century  B.C.;  8"  taK,  5"  In 
dameter  at  center  Archives  Re- 
ceived: July  29,  1988  Est  Value: 
Indeterminable. 


klentity  of  foreign  donor  and 

government 


Lieutenant  General  Sawaeng  Thaer- 
asawat.  Deputy  Director  QerteraL 
The  Royal  Thai  Pofeca  Department 
Thaland 

His  ExcaSency  Michttl  GortMchav, 
Ganarai  Secretary  of  the  Canaal 
Coavnlttae  of  the  Convnunvt  Party 
of  tha  Soviet  Union. 

Or.  Jonas  Savimbi,  President  Matnnal 
Union  for  the  Total  Irtdependertce  of 
Angola 


Qrovnstances  Justitymg  acceptance 


Non-acoaplvx»   woiid  causa  ambar- 
rassmertl  to  donor  and  U  S  Govsnv 


Norvacceplanca  wouto  cauae  arrtjar- 
rassmenl  to  donor  and  U  S  Govern- 
ment 

Norvacceptartoe  wouto  causa  errtoar- 
rawsmoni  to  donor  and  US  Gcvm- 
meni 


The  Honorable  Fntz  Stemtoichler.  Mayor 
of  Enns.  Austha 


His  Excellency  Hussam  MUiammad 
Ershad,  President  ol  t»>e  People's 
Rapubhcof  Bangladesh. 


His  Majesty  Baudoum  I.  Kmg  of  the 
Belgians. 


The  Honortf>le  Mwdlio  Mwquea  Botti, 
Municipal  Mayor  of  Lamban,  Brazi 


The  Honorat>le  Monte  Kwmter,  Minster 
of  IrKkJStry.  Trade  and  Technology, 
Canada 


Norvacceptance  wouM  cause  embar- 
rassment to  donor  and  US  Gowanv 
mortt 


Norv-acceptance  wouK)  cause  emtiar- 
rassmenl  to  donor  arx)  U  S  Govern- 
ment 


Non-acceptance  wojU  cause  embar- 
rassment to  donor  and  US  Govern- 
ment 


Nor>-accsptarK«  wouW  cauae  embar- 
rassment to  donor  and  US  Govenv 
ment 


Norvaccaptance  wouto  cause  embar- 
rassmem  to  donor  arx3  U  S  Govem- 
ment 


The  Right  Honorable  Bnan  Mulroney. 
PC.  MP..  Pnme  Mmeter  of  Canada 


The  Government  of  C-anada . 


Ftts  Excellerx^  Jiyun  Tian,  Vice  Premier 
of  the  State  Council  of  the  People's 
Reputihc  of  China 

H«  Excellency  George  Vassihou.  Presi- 
deni of  the  Repubbc  ol  Cyprus. 


Norvacceptartce  wouW  cause  arrtoar- 
rassmeni  to  donor  and  U  S  Govern- 
ment 


^4orvaccep:ance  wouto  cause  errtoar- 
rassment  to  dorxv  and  US  Goverrv 
ment 


Non-acceptance  wouU  cause  embar- 
rassment to  donor  and  U  S  Govern- 
ment 

Norv-acceptance  wouM  cause  errtoar- 
raasment  to  donor  and  US   Govern- 
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AGENCY  ExECXiTivE  Office  Of  the  PRESiOENT— Continued 


AGENCY:  ExECtrnvE  OfFtce  of  the  President— Continued 

Report  04  TangHe  Gifts 


UsrtKy  o4  iQfMQn  doiXR  sntf 


P»««id»»H. 


P^vwJw^ 


PiMKlV*  . 


^•adwH. 


Ptutograpfx  Color  p^otograp^  o<  Pr«a»- 
(tan«  BUmuw  ■■atxdt  dtapttyvd  m 
h^ry  Irwiw  irtVi  vngrw^vd  tsrvM 
^ill^lllll■Ol  plaqu*;  12%"  i  tOH" 
CMwrt  (SeOO).  ArcNww.  MiJi^fcjia, 
A  Vox  9cM  (WO)  oom  and  ■  &-az. 
i*>«r  (  aw  proof)  oon  mjinrwiiioul 
ng  tta  900l\  ■i»*»«ni>  of  ffw  («•■ 
O0»«rv  a(  Am«ica  (I4t2-iwn.  (••- 


Ckcunisttncas  |uiMy#iQ 


kB  E«crt«nc»  Jo«Mr  B«i^>uar.  Pr«»^     ^*txv•cc«pl•r>c•    «»ou«    cause   •mbar- 
dart  o(  *w  DonwKW^  RapuMc  raument  lo  donor  arxl  U  S    Govam- 


Nama  and  Ma  o(  parson  accaptng  gift 
on  bahaM  o(  Iha  U.S  Govammant 


(«300t     VoTMwa     naoaoatf    March 

n   19m  Eat  Vaiua  (AOO 
ATNMirt    Thraa  «««arootof  por^Ms  c*     HIa    Ejtoaaancy    FMd    Martf«*    Mo-  '  Non  ai  <.aotar>c«   woM   causa   arrtf>ar- 

rw  fVaaidanr  arv)  Mrt   naagar  (on*         hamad  AM  El  Hi*n  Alxj  Qhczata.         raasiiwnt  )o  ctorxy  and  U  S   Govam- 

a«  tWTt  togamar  and  two  taparata        DapuQr  P>«na  l*«alar  and  MlHahir  o«        mam 

ranoarmga)  or  papyrua.  motraad  and         Oalanaa  A  MBMry  ProdUcton  o<  ffia 

irimad  r  gotd-paraad  wood  framaa        Arab  napublc  o(  Egypt 

•riVi  praaaraaaon  pjaqmi.  ona  maaa- 

i«aa  27     ■    30     and   fmo   maaaura  , 

19'^      <    23'^     Arcrvvaa  Racarvail 

Jaruarf  11.  IMS  Eal  Vatua-  tSiS       I 
HouaahcM  Ar  acryac  Carpa*  dapKtng     Hta  Exoatancy  M>j»Twnad  Koani  !*>-     Norvaccaptanca   loouid   cauaa   ambar 

Praaidani    and    l*«^    Hasans    por         barak.  PtaMdanl  o(  ffw  Ant)  RapuMc        raaamant  to  donor  and  U S  Govam- 

aa«a  t>  oal.  brown,  arv)  Uaca  lorwa.         o«  Egypt 

apprQumaMr  '  iaat  10  ncfwa  by  8 

«aat    It    mctwa    (V.OOO)     Arcfwaa. 

HouaanoM:   An  E(^paan   KJkm  woo* 

fug  diptcang  a  Ltwuiaiy  soana  of  a 

toaai  artl^  narava  al^^  paopla  arvl 

anrnal  tgifaa;  6  «aal  t  aiohaa  br  7 

•aat  3  inctwa  (S200)    Arcfawaa  Ra- 

oarMKt  January  2S.  I9m  Est  Vi 

12700 
HouaarwM     Saar*^    i*>ar 

gra^Md       v^aaaniad     k) 

naagar  on  Tm  occaawn  of  ias  vMI 

10  Qraat  BntMr  2  Jur«   1966  by  »« 

Rl  Hon  Margarar  T>iMchar  U  P  "  (a 
of  onga<al  ptata  Irom  a  tart- 
crafWd    lor    Quaan    EKzabaV<    I 


Exoaftancy     Franco*    Mmarrand.     Non-aocaptanca   woiM   cauaa   arnbar- 
rMall>ar<  of  *m  Franc*)  RapiOac.  raaarriant  10  donor  and  US   Gowam- 

mant 


Hk  Ewaiancy  Or   Hafrrwl  Ko^t  Charv     Norvaccaptanca   wouid   cauaa   arnbar- 
oaSor  of  *<»  f^dtnt  RapuMc  of  Gar         raaarnant  to  donor  w)  U  S  Goverrv 

fT^ant 


Prasidant . 


Tha  R^^  HonoraCiia 
ar.  MP 


Manual  niartv 
En^and 


Amwda).   HT  k> 
naoa»»ad:  X*>m  3    1966 
MOO 

Artworti   Broraa  acuMirs.     t'ntt  Mara 
by  Ptafra  Jtaaa  Mana, 
21"  long  X   IT  M 

r  wKla,  mounad  on  otiaf  wood 
22"  long  «  14'  tai  <  9"  ««)a 
ow*r«a.  Arcnivaa.  Raoatvad  Saptam- 
bar  2«.  IMS  Est  VMua  »S500 

Artwork  Figuina  of  a  wrMa  glazad  por 
oalaa>  horaa.  by  Nyfnpt<anUjg;  7" 
lafl  ArcfWfaa  Raoafvad:  No»anOar 
IV  iM*  Eat  vama-  MOO 

Ananrk:  Gland  nmuuiaai  tginna.  isti 
Carttury  ndar  on  wfMa  alalton  wfm 
(wo  hunOng  doga.  mar««]  1066.  7>>^ 
■   5W     K  3W     Arcfawaa  Raoarvad 
Aay  20.  1968   Eat  Valuv  tKXX) 

Artworii  fvory  Matuana  or  a  man  Irom 
Giunaa.  (kaaaad  n  a  laa<  daiwgr  00a- 
lk«na  and  hiaddaai.  agnad  v 
SromaO.  22"  lai.  mo»*Had  on  a  c» 
cUar  atxmy  baaa.  26  v^  tal  owaral 
Arcfwaa  Ftacaivad  Oc1ot>ar  25, 
1966  Eat  S»M  t1iOO 


Norvaocapttnoa  wo<id  cauaa  amfaar- 
faaarT<an<  to  dorvy  arx)  U  S  Govarrv 
mant 


rvosidont . 


President. 


HIa  Eaoalancy  Or  Franz  Joaaf  Strauaa.  Non-aocaptanca  would  causa  ambar 
MtoMar  Praaldanf  of  Bawarta.  Fadaral  raaamam  v,  ctonor  and  U  S  Govam- 
Rapubfc  of  Oariiiaiiy  man 


Hta  Excaaancy  Brig   Ganaral  Lanaana     Nor>-accaptarK»    would   cauaa   ambar 
Coraa.  Praa«»ar<  of  Vw  Rapublc  of        raaamarK  to  dorxx  and  U  S   Govarrv 

mant 


Gift,  data  of  accaptanca  on  bahaN  of 

Iha  U.S.  GovwnmerM,  aaUmaiad  vtfue. 

and  currant  dtopoatlion  or  locabon 


RMng  Paraphamaka:  A  btecfc  laalhar 


md  a  black  fan  ndng 
rwl  ($250);  Archives.  HouaahoU  Oc- 
tagonal porcelain  vaaa.  handpaintad 
floral  and  buitarfly  designs  oyaral  on 
whtta  badtground.  by  Herend  Hunga- 
ry, no.  M73  on  underside;  21"  hqh, 
5"  acroaa  open  mouth.  10"  acroaa 
oanlar  top;  indudad  Is  an  angravad 


(S8000).  Archives.  Received:  July  27, 
1968.  Est  Value:  $8250. 

Houaahold:  A  Walerlord  crystal  pedes- 
tal alyla  bowl  laMh  acallopad  edge 
t>aaring  an  atchad  Inacriptlon  pafial, 
10"  in  dtometer,  10"  taM;  and  a  ael  of 
six  gold-plated  coins  each  depicting 
a  noted  Iriah  author,  "Tha  ShaW  Col- 
lection," in  a  leather  caaa  arith  braaa 
Htlings  ($3110);  Arehlvea.  Saront:  A 
rapkca  of  a  Viking  sword,  oommemo- 
raiing  the  lOOOIh  anniversary  of 
Dublin,  with  a  simulated  ivory  handto 
and  an  intncataiy  patterned  gok>- 
plaied  design  on  the  blade;  mounlsd 
on  a  arood  plaque;  the  sword  meas- 
uraa  ZV  In  length  ($500)  Archives. 
Received:  March  17,  1968  Est 
Vakw:  $3610 

Artwortc  Bionza  (brasa-cokxad)  aculp- 
tura,  "Oova  of  Peace,"  by  Gia  J. 
Stela  A.P..  1968,  signed;  7V^'  tong  x 
4'  high  X  2Vi'  deep;  mounted  on 
black  anod  plaque  with  preaantatkxi 
plala.  Archkrea.  Received  June  28, 
1988  Est  Vriue  $900 

Artwortc  An  atctiad  brasa  map  depld- 
mg  Jaruaatom  as  tha  cenlsr  of  tha 
wortd.  fapvoduoed  from  an  original 
lala  leih  Century  German  map  (first 
pubishad  In  1581  by  Helnhch  Bun- 
ting) and  dNplayed  in  a  »aneerod 
okvearood  frame  aHth  preeentaaon 
plaque;  im*  x  16'  map;  17H'  x 
21'  ovoral.  Archn^s  Received;  No- 
vember 16.  1988.  Est  Viiua:  $750. 

Jeweky  Pair  of  goU  and  lapis  lazui 
cuft  Inks  by  Federico  BucceNatt  Ar- 
chivea.  Received:  June  14.  1968 
Eat  Vakja:  $200 

Houaehokt  A  two-part  lacquenaare  nee 
bowl  In  flaked  arabesque  design, 
7%i'  in  diameter  and  a  color  photo- 
graph of  Prima  Minister  TakaahMa. 
inacrt>ed  in  Japaneae  calligraphy,  in 
a  alarting  silver  frame  «Mth  Japanese 
seal  at  lop,  8'  X  10*  ($550);  Ar- 
chn/ea.  Artwork;  A  computer^pro- 
duoed  photographic  portrait  of  the 
Preaident  and  Mrs.  Reagan  on  ttfxic, 
n  a  gold-ookxed  wood  frame.  42^' 
X  46'  overal  ($800)  Archivea.  Re- 
ceived: January  13,  1968.  Est  Vakje: 
$1,350 

Ftowara:  Two  arrangements— ona  large 
display  of  gertier  daniea,  dutch  iris. 
bird-of-paradne,  and  orchids  and  a 
amen  dnplay  of  mixed  spring  flowers 
in  s  flag  vase  Residerx:e;  For  Offi- 
ctal/Use  Display  Received:  February 
5.  1968.  Est.  Value:  $190. 


Identity  of  foreign  dortor  and 
government 


Ocumstancet  )ustifyvig  acceptance 


His  Excellency  Karoly  Qroaz.  Presideni 
of  the  Cound  of  Mnstart  of  the 
Hungartan  People's  Rapublc 


Norvaccepiarvx  wotH  cauaa  ambar 
rasament  to  donor  and  US  Gw^arrv 


His  Exoelency  Padrak:  N 
Amk)aaaador  of  Ireland 


MacKeman. 


His  Exoelency  Yitzhak  Rabia 
of  Oetenaeof 


Norv-accepianca  woUd 
raaamer*  to  dorxx  tna 
merit 


US  Govam- 


The  Honorable  Teddy  Koiek,  Mayor  ol 
Jervisatam. 


Non-acceptance  wouU 
rasament  to  dorxy  and  U  S 


Govam- 


His  Excelency  Qhaoo  Da  MKa.  Presi- 
dent of  the  Counoi  of  Ministers  of 

the  Itakan  Repubbc. 


Norv-acceptance   woiM 
rasamera  to  donor  and  U  S 
ment 


Govern. 


Norvaccaptanca  vKMkl 
rasament  to  donor  and  US 


Govanv 


His     Excelency     Noboru 
Pnme  Minister  of  Japan. 


Takeshrta. 


Norv-accaptanca  aiouU  causa 
raasment  to  donor  and  U  S 


Go*artv 


H«  Maieaty  Huasam  I,  King  of  tha  Ha- 

shemite  Kingdom  of  Jordan 


Norv-acceptanca   wouto 
rassmenf  to  dortor  and 
ment 


US   Govern- 


UMI 


•  ,;\  \M- 
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AGENCY:  ExECUTrvE  OmcE  OF  the  PRESroewT— Continued 

Raport  ot  Tw^ibt*  GiM 


^4•m•  md  IMa  a/  pmnon  aooxMing  gtn 
on  batwM  a(  Iw  U  S  Qtrrmnnmrn 


Oifl,  amm  o*  •oc«p«ano«  on  tMhaH  of 

(ha  U  S  Qowammam.  ■■■iwwu  «akj«. 

And  ci#Tvnt  dtopoiiOon  or  location 


Ibantty  of  lorat^  donof  and 


Nama  and  Ma  o(  parson  aocapting  gltt 
on  bahalf  of  tw  U.S.  Qovananani 


Pr«MdwK. 


Pr  ■aidant. 


Pragdanl. 


A<«act  An  Oiyfitpic  lOKA  ortqwa^y 
manUacturad  lor  tfia  IBM  Qamaa  at 
tha  XXIVM  OlynvMd  m  Saoufc  biaaa 

or  braaa  and  martM  baaa.  2f^' 
long  oarat.  ijMptayad  r>  •  va»va<- 
oovarad  caaa  Arcfifvaa.  Racafvad: 
Octobar  20.  IMS  Ett  Valua  Inda- 
larnvnabta 

Aitmork  A  Marling  lavar  nvxM  o<  ■ 
KuaiaM  dhow  (tradtional  manama 
•np).  dtap^ayad  on  tumck  baaa  with 
■ilvar  rwcrtpoon  p«*qua,  14'  >  11'  « 
4'  ovaraA  houaad  r  ■  doubia-door 
caaa.  ArcMvaa  naca»»a>t  July  12. 
1M8  Eat  Valua:  |1.S0a 

houmhokt  Padaatal  cup  or  comavw. 
dar*  drown  wood  (mahogarV')  can- 
nh  carvad  arwrial  and  loraat 
11V*'  high.  ;w  r  dtarnalar 
comanad  m  wood  chaat  Archivaa. 
Raoaf««d:  Dacambar  IS.  IMS  Est 
Vilua  UOO 

Anworlii  Two  "CKtrara"  maalta  (Two  Ag- 
uraa  ol  giTiln)  handcarvad  o( 
abony  or  starxM  aMh  macrttad 
piaiiuaa.  aach  20'  lat;  ancloaad  n  ■ 
brown  laathar  cmvfriQ  caaa  with  olM- 
Ina  ol  Mai  on  co«ar.  caaa  ■  lOS'  > 
22S'  a  e^'  Archrvaa  Raoafvad: 
Octobar  6.  IMS  Eat  Vtfua  tSOO 

/Wlwsk.  A  aMrftig  ■ 
ducatg  ■  Mellon  ITOrti  tfw  AMartcan 
Ubany  Bat.  m  dart  wood  Irama  with 
angravad  praaantatKan  plata.  lOv*'  « 
13'  houaad  r<  •  charrywood  praaarv 
tatlon  oaaa  with  an^^avad  piaqua  on 
■d      Arctuvaa.     Raoaivad     Jiiy     13. 

laaa  Eat  vaiua  ieoo. 

Artwork.  A  bronza  acuMfa  anWad 
"CabaAoa  Palawlo"  (T'tghong 
Horaaa)  by  Harmio  Ramaaz.  agnad. 
1M7.  no  17M  moun«ad  on  an  oval 
marbia  baaa.  12'  i  14'  ■  13'  CFvaral 
(S0«O).  Arctwaa. 

BoolL  A  photographic  oompaaOon  antl- 
Sad  "Manoo  Undo"  (BaauWii 
Mndco)  by  Joaa  Pablo  F 
Cuato.  publahad  by 
la  RapuMoa.  1987  (SaO).  ArcMwaa 
PTtotograph  Halar  atua  of  B4 
SxiO  nch  odor  photographa  ol  Vta 
^aaidanl  and  l^aaidarN  tfa  la  MaiMl 
on  tw  ocoaalon  ol  Praatdant  Raa- 
gani  vMI  lo  Mazatlan  ($040)  V 
cnvaa  R«:ais>ad  Fabruary  12.  IMS 
Est  Valua  ti920 

AlNaMc  Equtprrw«  A  handloolad  laath- 
ar taddto  with  iha  mala  RR'  noor 
poratad  r«o  (ha  loolad  and  atitchad 
dacxiratlona  Arcfwvaa  Racatvad 
Fabruvy  12.  IMS   E(t  Valua   (400 

Houaarmd  A  baakat  oorrtMnvio  •  W»- 
tarlord  cryatal  quartz  dodi  (3'  n  dl- 
■mataO.  cmrttf  par  16'^'  n  diamalar). 
dMmond-ar^pad  paparwaigTH  {3'  n 
aamaf).  and  plwtograph 
l^v,'  ■  S'l  aa  wal  aa  a 
cryvtal  horaa  AgLma  OW  i  4')  and 
•  talaclior  ol  gourma*  lood  daaca- 
caaa  ($1050).  A/clwaa  Flcwrart  A 
larga  floral  arrangaman)  (125Ct  R«a»- 
daoca.  For  Ofttaal  Uaa  Oaplay  Ra- 
catvad Fabruwy  S  IMS  Est  valua 
IIJOO 


Hta  Excatancv  Roh  Taa  IWoa  Ptaat- 
dam  of  Ma  RapuMc  of 


would 
raaamant  to  dorxy  and  U  S  Govam- 


Prealdant. 


Hto  HK^raaa  Shaldi  Saad  Al  .Utidutah 

Al  SaOA  Pnma  MMalar  and  Crown 
lof  ■wSwiaai 


Ma  Eaoatancy  Dr  K  Kaawai  Banda. 
im    Praaalart    ol    W«    Rapublc    ol 


Norvaocaptarx^  would  cauaa  ambar- 
raaarriarii  to  dorxx  and  U  S  Govam- 
fT>ant 


Non^acoapMnca  wtxAl  cauaa  arrtMr- 
raaamant  to  donor  arvj  U  S   Govarrv 


PreaxJent. 


PraaKlanl. 


Hm  CjMalai'K;  Qanaral  Mouaaa  Traora. 
ol  tia  Rapubic  of  IML 


Non-aooaptarxsa  wotid  cauaa  arrtoar- 
raaarwaot  to  donor  and  US  Govanv 


Presidert 


piBQua  wpr^     TTw    Hortorabia 


Of     ct^aaid    Fanach 
of  iha  Rapub- 


Hto   Exca^ancy   Mgual   da   la   Mattid 
Hurtado.    f>i  lai JaK    of    9«a    Urilad 


Non-aoc«ptanoa  would 
raaamant  to  donor  and  US  Govarrv 


PresKtant . 


Non-aocaplanca  would  cauaa  ambar- 
raaamant  to  dorwr  mi  U  S  Govarrv 


Presdant. 


om.  dale  of 
thaU.&  Qovammam, 
and  current 


on  behalf  of 
value, 
or  location 


President . 


Ma    Eaciaiancy    Franciaoo     I  ahaafcta 
Ochoa.  Qovamor  of  tie  S«ata  Stna- 

loa.  Maiiii:i.i 


Mb  Mi4aaty  Haaaar  N.  King  of  Morocco 


Morv-acc«ptarK«  would  causa  emt>ar- 
raaamaot  to  donor  and  U  S  Govarrv 
ment 


MorvaccaiTtanca   would 
rasamant  to  donor  and  U  S 


ambar- 

Goverrv 


Presidenf . 


P'fwideni . 


Houaeltold:  A  cryalal  wine  decMlar 
an  alchad  floral  daaign  and  an 
aihMr  Mngad  tap  and 
handto.  made  by  Attantta;  13%'  tan 
($500);  Archivea.  Pttotograpft  An 
autogcapfted  color  pfutogmph  of 
Prme  Minster  wid  Mre.  SHva.  {ranted 
m  a  plain  illver  frame  wMh  wooden 
eaael  back.  7V.'  x  9*Kt'  ovaraH  ($65). 
Archlvea.  Recaived:  February  24, 
1968  Est  Value:  $565. 

OMtwig:  A  baaque  wood  walking  stKk, 
"MakhMa,"  with  sterling  silver  hand 
and  lip,  engrwMd  with  dorwr's  name, 
etc.;  hwidto  unscraws  to  reveal  a 
spika:  lasther  strap  attached:  36>^' 
long.  Archlvea.  Ftoceived:  March  22, 
1968.  Est  Vahia:  $250 

Houeehoid:  A  aet  of  sterling  silver 
pleoas  used  for  cruahirtg  and  atortng 
betel  nuts;  Itte  kd  of  the  largeat  piece 
la  Inacdbad  to  President  Raagan;  d»- 
playad  in  a  fitted  caaa.  Archives.  Re- 
oenred:  April  28,  1988.  Est  Vakje: 
$400. 

Sword:  "Dab  Nam  Bhee"  (sacred 
swortl),  mother-of-pearl  and  silvered 
handle  arxl  sheath,  disfilayed  on  a 
wood  carved  stand  with  presentation 
plaque;  35Vk'  long.  Archives.  Re- 
ceived: November  16.  1988.  Est 
Vakje:  $350 

Houaehokt  A  silk  hand-knotted  carpet 
depicting  geometric  rTK>tifs,  m  blue, 
browrv  black,  charripegne.  etc..  on 
beige  backgrourxJ:  fnnged  on  two 
ends;  38'  x  67"  Archives.  Received: 
December  15.  1988.  Est  Vahie: 
$2075. 

Artwork:  a  parxxama  bronze  casting 
acale  model  of  the  Kremlin  by  A.  N. 
Lysenkov,  1  1000,  measuring  14"  x 
15',  displayed  m  s  a  shde-out  wood 
box  ($200):  Archives.  Household:  A 
porcelain  vase,  "Peace  to  the  Earth 
Vase."  limited  edttKxi  of  one.  wfMte 
with  bkie  and  gold  tnm,  centered  with 
Soviet  and  American  flag  desgn, 
27Vi'  tall;  displayed  m  a  vinyl  case 
($150).  Archives.  Received:  May  29. 
1988.  Est.  Vah>e  $350. 

Artwork  A  porcelain  figurme  of  a  peace 
dove  with  a  Soviet  and  American  flag 
on  each  wmg.  mounted  on  a  fkxal 
configuration  base;  17'  tall  ($125); 
Archives.. 

Consumables:  Five  4-ounce  jars  of 
Russian  caviar  and  ttvee  bottles  of 
vodka  ($540)  Perishable.  Recefved 
December  15.  1968  Est  Vakje  $665 

HouseTiokl:  A  handpamted  Russian  iac- 
quwr  Ixjx.  containing  a  5-oz  silver 
rrtedallion  with  Russian  lettenng  and 
depicting  a  woman  holding  a  child: 
box  IS  7'  X  5'  X  2"  Archives. 
Received:  September  23.  1988.  Est 
value:  $400 

Artwork:  CM  painting  of  two  women  arxj 
a  child  by  Mrvingau(?).  1977,  m 
simple  black  wood  frame.  32Vi"  x 
40Vi'  ($850);  Archives  Artwork. 
Brass  figure  of  a  man  m  kneeling 
position  tiy  Joneur  da  Maracasse  I 
Uyoto,  1986.  Zaire:  14  taH  ($800). 
Archives  Received  June  9,  1988. 
Est  Vakie  $1650 


ktanMy  of  toraign  donor  and 
gcMrornmom 


Orcumatancaa  luelitylng  accoptanca 


His  Excellency   Anibal   Cavaco 
Pitma  Miraatar  of  Portugal. 


Siva, 


The  Horwrabia  Joaa  Antonio  Ardanza. 
PraaidenI  of  the  Baaqua  Autanonnus 
Region  ol  Spam. 


His  Eacatancy  Air  Chief  Marshall  S«tdN 
Savalsila.  Minister  of  Foragn  Altars 
Oilhe  Kingdom  ol  Thailand. 


Lieutenant  General  Sawaeng  Theer- 
aaawat  Deputy  Director  General. 
T>«e  Royal  Vm  Polwe  Depanntent 
ThMlwid. 


H«  Excellency  Turgut  Ozal,  Pnme  Mw 
Ister  of  the  Reputilic  of  Turkey 


His  Exceliency  Mikhail  GortMchev. 
General  Secretary  of  the  Central 
Committee  of  trie  Commjrast  Party 
of  the  Soviet  Unon 


Non-acceptance 
rassment  to  donor  and  U  S 
ment 


Govarrv 


Norvacceptanca  wouU  cause 
rasamem  to  donor  and  U  S  Gowarrv 
ment 


Non  accoi»tance  would 

to  donor  and  US 


Gowarrv 


Non  accoptanca  wotid 
rassment  to  donor  and 
ment 


Nnr<-accep(ance  wouM 
rassment  to  dortor  arvj 
ment 


US  Govarrv 


U  S    Govarrv 


Norvacceplanoe  would  cause  embar- 
rassment to  donor  ana  U  S  Gowerrv 
ment 


His  Excellency  Mikhail  GorPachev, 
Chairman  of  trie  Presidium  of  the 
Supreme  Soviet  of  the  Union  of 
Soviet  Socialist  Republics. 


His  Excellency  Eduard  A  Shevard- 
nadze. Minister  of  Foreign  Aftart  of 
the  Umon  of  Soviet  Socialist  Reputv 
lics 


Marshall,  Sese  Seko  Motxrtu  Presideni 
of  ttie  Repubhc  of  Zaire 


Norv8Cce(>tarx»   would    cause 
rassment  to  oorvx  ario  o  S    G»a>«»TV 
menl 


Norvacceptance   would   cause 
rassment  to  do.xif  anc  U  S   Gowerrv 
ment 


NorvAcceptance  wouW  cause  embar- 
rassment to  donor  and  U  S  Govarrv 
menl 
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AGO<ICY:  Executive  Office  of  the  Pnesioofr— Continued 

ftaport  o(  TangHa  GMt 


on  burmt  o(  tM  U  S  aownnwnl 


,^  r  QUI.  iMa  o<  acoaptwica  on  bahaff  o( 
<""      (h«  U  S  Oowammant.  n»  iliJ  Mtua. 


and  cxrrant  cSapoaMon  or  locaaori 


FkatLady. 


F1rfl(LH%.. 


on 


and  Ma  ol  parton  acxapline  gifl 
Mt>tK  «« tw  U.S.  GowamriMnl 


FhaiLadv- 


Clottttng  S*  brocada  tarv  0oW-«rvaad- 

ad  wMi  Uua.  rmO.  and  gr**"  (XXO'V. 
TC^  laa*  tono.  43  nchaa  <Mda  A/- 
cfvvaa  RaoaMvd-  Nuvaiwbai  18. 
laes  EM.  Vatua  t390 
Ciotfwv  '^^  bunonad  3/4-tang«h 
■kJ  a  fnalcfgig  atari  rayon/ 
aoa  e.  bv  AJkad  St«v 
($74«).  Arctvwaa^  Conaum*^ 
Ona  Ikta  ouioa  botOa  of 
"Swig"  parluma  by  AM«d  Sung 
(S180I.  f^mmUm  nacaHi^it  A(yf 
^7.  18W  Est  VKua  MM. 
HoxaaHofct  A  fMvnmtmn  gtaiad  matal 
ptfioh  b(^  iT^Acotcad  madanaaac 
daa^jn  on  ba^)a  baotiground  by  tCayo 
OYoung.  aignad.  19M.  tr  m  cflama- 
lar.  6%-  ta«  ffiSO).  AicMwaa.  Clotv 
trv  A  hand-<Vad  and  hand  wooan 
cAarcoat  gray  a*  ilwM  by  Diana 
Swvlaraon;  hingad  m  Mm  anda.  7 
taal  long  by  M  nchaa  «*la  (S200): 
H^a^tm.  Haa  Cara  Produda:  Ona 
of  haaifwpaig  i|)ray.  ha^ 
M^ampod.  and  gal  mai 
rwk  laruolurtcar.  ai  by  Lacoupa.  •  ot. 
an  a  at  |ar  of  orama 
Mr  rapaa  oraam  (t60) 
Paiianatota,  Haoatuwt  Jmw  itt.  lOM. 
EaL  Vafua:  1400 

on  ribbona.  "Wapubftea 
da  CotonMa  Ordan  dal  Conraaao. 
Qrado    Qran    Ona    ExvaonAnarta. " 


Hto    Ejcatancy 
Ef«wiL    Praatdart    of    tia 
Rapublc  of  Ban^adaah. 


Mr*.  Mta  MAryiay.  WWa  of  Iha 
of  Can«)a 


Norvarxaplanoa  vould  cauaa  amt>ar 
I  I      iawiiiai<  to  donor  and  U  S  Govam- 


Non-accaplanca  would  cauaa  ambar- 
to  donor  and  U  S  Qovarrv 


QM.  dMa  ot  aooaplvioa  an  bahaM  o« 

ttw  U.S.  QonamniiH,  aaliiumi  wtfua, 

and  currant  dapojton  or  location 


HoiMahoM 


X   12" 


do!  draaaed 


Rrat  Lady- 


Mr«.  I«a  Mukway.  WWa  ot  tw 
of  Canada. 


Prima  \  Norv«coap(anoa  amid 

laaamant  to  donor  and  US.  Govam- 


Qowammanl  of  CotorrMa . 


Rrst  Lady . 


Norvaocaptanoa  would  cauaa  antoar- 
to  dorxx  and  U  S  Govam- 


Fnt  Lady 


AaiLady- 


A  r 

bori 

Mi|n  on  H  and  a 
in  *mmmm  brocada 
BH"  M  (S4S(li  AfcN««a. 
HouMtwId:  A  kKvplooa  haigad  p«ow 
KWSA  in  op€Mvort(  tfMlyn  imd9 
from  cedar  iraaa  ttili  Hid  bwiad  m 
volcanic  aah  tor  2,600  yeare,  crafted 
by  Toahiknu  OtiaM;  2r  x  34"  m 
•oe  wlian  oloaad  (Tl^SOO).  Arct*rea. 
Recafved;  January  13,  1968.  Est 
Value;  Si. 950. 
ilouaafirtd.  Ttutim  rilvw  a 
na  tewalry  bOK.  odagonil 
key  lock;  im"  tona  7"  dee*.  5H" 
h^jh;  houaed  In  a  vetvat-eowatad 
ctieat  with  key.  Archfvet.  Received: 
October  20.  1968.  Eat  Virtue:  9860. 
Jewelry:  A  doubte  ctrand  ol  KuwaM 
natural  pearts  with  18  kt  0old  ctaap; 
housed  in  a  miniatura  tradttkxwl  Ku- 
wait wood  cheat  with  appiad  gold 
des^jns:  cttest  moasuraa  6"  x  4Vk" 
I  Archives.  Received:  July  12.  1988 
i      Est  Vtfue:  $3,500. 


IdanMyof 


Mrs.   Naotto   TafcesNta.    Wie   o«   Iha    Norv-aocapiwKa  wnid 
Prima  MMMer  rf  Jjftn.  rawniaK  to  donor  and  U.S  Govam- 

mer* 


Irs.  Rah  Tae  Woo.  M«a  of  the 
deal  of  the  Repubfc  ot  Koraa. 


Norvacoepianca  wotA)  cauaa  anobar- 
raasmenl  to  donor  and  US  Govam- 

merTt 


Fm  Lady.. 


Fm  Lady- 


F«si  Lady- 


F««i  Lady- 


Archlvaa. 

2a.     19IM.     Eat     Vi 
S460 

Itouaahofd  Trurnpatar  Ftowar  Vaaa" 
by  Hoctiat  r*  taft  ev^  JIawaiar 
acroaa  mouth.  Arch^^s.  ReoaNad 
NwanOar  15.  I0««  Eat  VMua  S206 

CiolhIng:  Ewanng  bag.  Mack  taui  croc- 
odto  ««h  Mack  oord  trap  by  Fandk 
es  X  S>^~  Afchfwaa  Reca*vad 
June  14,  1986  Est  Vehja  t6«6 

Award  "IMoman  ot  Peace  Award  tor 
19er'  aa  rapraaaraad  by  a  a*var 
gtoba  of  Iw  aar«t  on  pedaatat  an- 
gravad:  V  hi(^  x  8'  x  6~.  da- 
playwl  m  a  rad  caaa  ($7901.  Ar 
cMoaa  Award  A  gokMramad  oarMI- 
oala  oonfamng  on  Nancy  flaaqan  (ha 
"Woman  tor  Paaoa  Award."  IT'  « 
23S-  owva«  (SaS)  AicNvaa.  Ra- 
oaiwad:  June  \.  1968  Est  Vi 
1815 


tts    ExDeAen^    FrartoOia 
PraaKiant  of  the  French  RapuMkx 


Howaid  K  Bahar,  Jr..  CMaf  of  Sla«  to 


Worvatxaptaiiue  amid  cauaa 
rasamant  to  donor  and  US 


arrrttar^ 
Goverrv 


Howard  H.  BalNr.  Jr ,  ChM  of  SlaR  to 


His  Excaaanoy  Or   Haknul  Koht  Chan- 
ca8or  of  tia  Federal  Rapubbc  of  Oer- 


Norvacoaptanca  wouM   cause 
raaamsnt  to  donor  and  US 


•s  EjrcaSsncy  Qnaco  Da  IMa.  Prear- 
danl  of  the  Cowici  of  MnMars  of 
the  ltaaw>RapU«c 


Norvaccaplance  woiA)  cause 
rassmern  to  dorvx  snd  U  S 


Mrs.   ManapM  Fwifani.  Praaidant  To-  | 
gather  lor  Paaoa  Fouidallon  of  Italy 


Norv-acceptanca  wouto 
raaamem  to  dorxv  and  U  S 


Gowem- 


ambar- 
Gowerrv 


embar- 

Goverrv 


Marin  Rczwalar.  i>aia>ant  to  ttta  Pm»- 
dent  tor  Press  Relations. 


Wilfeam  R  Graham.  Scwnoe  AiMaw  to 

the  PresiderrL 


Nelson  C  Ledsky.  SpecMl  IsiiBtonl  to 
the  President  for  National  Secunty 
Affaira 

Coin  L  Powell.  Assistant  to  the  Presi- 
dent for  Natonal  Security  Affairs. 


Colin  L  Powell,  Assistant  to  the  Presi- 
danl  tor  Nabonal  Security  Affars. 


UMI 


Housettold:  A  bone  china  demitasae 
ooflae  aat  tor  SB  with  bdM  moMa 
on  while  background,  made  in  Lenirt- 
grad.  Archivaa.  Received:  ktay  29, 
1968.  E«.  Value:  flSO. 

Photograph:  tsether-bound  atxxn  of 
22  cotor  photographs  of  the  Rea- 
gans,  the  Goibachava.  at  iL.  on  oi>- 
casion  of  the  Washwgton  Summit 
Archives.  Received:  February  22. 
1988.  Est  Vafua  $585. 

Houaahotd:  A  roond  doiaonna  bowl  in 
elaborate  floral  design  with  Mue  and 
while  geometric  border;  approximate- 
ly \3"  m  dtamolar,  2V,'  deep  GSA. 
Received:  January  13.  1988.  Est 
Vakie:$350. 

HowahoM.  A  laoquersd  omI  plaqua 
«^  hand-painted  scene  of  two  oarts 
with  four  riders  and  three  horaes 
each,  atrtnat  a  lural  aaMng;  16%" 
king  X  iiv^"  high;  signed  by  Te- 
dockuno.  1964."  GSA.  Received: 
Jim  14.  tflM.  BA  Vwkm  98K. 

Househokl  A  hendpeimed  lacquer  box 
dapwting  the  Kremlin;  7V4"  x  10" 
2%-  deep  tfZOOOk  GSA.  Book: 
Cotor  photograph  anthotogy  entitied 
"Moscow"  ($40).  GSA.  Received: 
k«ay  31.  1988.  Est  Vtfua:  82040. 

Hlouaehokt  A  50"  x  70~  Bokhara 
design  Pakistani  carpet  in  shades  of 
rust  beige,  and  browrL  GSA.  Re- 
ceived October  8.  1988.  Est  Vabta: 
$500 

HousehoM:  A  handpamted  lacquer  box 
depictng  the  Kramin;  7W  x  10"  x 
2V."  deep  GSA  Received:  May  31. 
1988.  Est  VAie:  $2000. 

Coins:  Four  commemorative  Kuwait 
goto  cods;  one^ialf  ounce  of  goM  r 
each.  GSA.  Received:  July  21.  1988 
Est  Vakie:  $840. 

Historic  Artiiact  A  Roman  glass  tear 
bottle,  mourted  and  encased  In 
kx»te  presenlatton  case;  4  square, 
7'  tan.  GSA.  Received:  June  27. 
1988  Est  Vakje:  Indeterminable. 


Hto  Igghneas  SheMi  Saad  AJ  AbduMi  i  Non-acceptance  txxtci  cause  ento«- 
Al  Sataah,  Prime  Minister  and  Crown  I  rassmeni  to  donor  mxi  U  S  Gowwrv 
Prince  of  the  State  of  KuwM.  i 


Nort-acoeptance  wouto  cause  entoar- 
rasamem  to  dorxx  and  US  Govern. 


His  Excellency  Midiai  Gorbactiaw. 
Gara^  Secretary  ot  «ie  Canbal 
CommNiae  otf  6ie  Commurvst  Psfty 
of  V>e  Soviel  Union. 

Mrs.  Rataa  Gorbachev,  WWe  of  the  Norvacceptwice  woUd  cause 
General  Secretary  of  ffie  Cenbal  rassment  to  donor  «id  LL& 
Oommlllee  of  Wie  Communiel  Parly 
of  the  Soviet  UniofL 


lis     Ejtosttancy 
Prime  Minister  of  Japan 


Noborv     Tikaatiiia, 


to  donor  and  US  Govam- 


His  Gtoetancy  Mkhal  Gorbachev.  |  Non-aoceptance  wouto  cauae  arrtoar- 
Oeneral  Secretary  of  the  Cental  i  rasamar^  to  donor  arx)  US  Gowanv 
CommMae  of  the  CafMmaiM  l>arty  j 
of  «io  Soviet  Union. 


Hia  Exoetlency  Michel  Gorbaclwv, 
General  Secwtary  of  the  CenM 
Commitiae  of  the  Communist  Parly 
of  the  Soviet  Union. 


lorvacceptanca   wokM  cause  ambar- 
rassmani  to  doner  and  US.  Govern- 


Non  acceptance  wouto  cauae  ambar- 
rassment  to  donor  and  U.&  Govem- 


His  ExcaHoncy  ChauOy  Ai 
ter  ol  Soenoe  and  Technotogy  of 
Pakistan. 


His  Exceiency  Mikhal  Gorbachev,  Non-acceptance  wotid  cauaa  amber- 
General  Secretary  of  the  CenM  raaameni  to  donor  ma  US  Goverrv 
Committee  of  tt>e  Comrmnet  Party 


of  the  Soviet  Unicn. 
His   Exceiency  Saad  AI  Abdulah   Al 
SaSm  Al  Saba^  Prime  Mnster  w«) 
Crown  Prince  of  the  State  of  Kuwwt 


Norvaoxptanos  woiid  cause  embar- 
rassment to  donor  and  U  S  Gowem- 
moriC 


Ha  Exceiency  Yitzhak  Rabin.  Mnster  i  Norvacoeplance   wotM   cause   antm 
of  Defense  of  Israel.  raaameni  to  donor  and  US  Govern- 
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Nwna  and  Mia 
onb«rw«a( 


AGENCY  ExECunvc  Officc  of  tmc  Phesiocmt— Continued 

Rapot  oi  TangfeMOina 

MarOy  o<  lotwy  dowof  and 


^  ™-««  .~,--fcv™  ^  OIK.  data  ot  acxaap>anca  or  bahaH  o« 
SL'TT^nS^SSS-'^  »*  IJ  *  Qo.wnm««.  ■■  lirt  «««ua. 
ra  U.S.  ucwammara  ^^  curart  JuioaWlcin  or  icKMnn 


OcMWBtawcaa  |ua''>>«'q  •ccapwnca 


Co*i  L    Po.»*  AaaMam  lo  l^•  PVaai-     Moua«ho«  An  onwMy  paaarrwd  alar-     Hla  Cioa»ane|   9wiud  MoftarrOTad  Al-     No>v«coapanc«  •«*]   cai«a   an*«f 
dam  k«  Naftmit  SacuHy  All»».  Ing    «»Mr    IrMna    naortMd    •CU'-  OaaBw.  MhWtar  of  8Ma  tor  Foralgr        raaamwV  lo  donor  arid  U  S.  Govern 

I      OSA.  R«c«v«(t  Marc^  S.  19m   Eit  I      ANanlor  tw  Slala  o<  I 
I      VMua  CIQO 

Oi*^  I    Pow^   A«a«»n  to  the  Pr•a^     WaMXjn    A  yokS  mvi  irivar  rtaid  «ua-  1  Hta     EacaAarvy     MIrfw*     Qort»ohW(,     Norvacoaptanoa  woM   cauaa   embar- 
dani  lor  Hatton^  SmaM*i  Altw*  ■«>  BMlial  owar  my}  tcidar  1 2  gtugt        Qanarri    8«Talary    o(    tw    Ontral        rassmar^t  to  donor  and  U  S  Goverrv 

I      tholgi^      aarM      ruvtym      r002;S  CoranMaa  of  tta  Coramuraal   Party         mant 

I      GSA    RMatirad   Jina  1.    I9m    Eal  i      o«  tw  Sowa)  Unon 
Valu*  11200 
Hoban  K  Tjraa.  AaMiani  to  tw  P^a*^     JMa»Y    A   Oo«)ard   ooM   wnali— left     Hia  t^^giaai  Shakh  M*  Bm  Si«nan  i  Norv«cceptanoa  axx*!  cauae  einter 
dam  tor  Prwwiamitf  Pvwrwai  |      wvl  ■  paa  o(  cufi  INia.   OSA.  R*-        AMChaWa.  An*  ol  Via  Stata  o>  Barv        raaanwr*  to  donor  and  U  S  Govern 

oatvwt    Ao<«    ID.    1988    Eal    VKu*         ran 
'     uroo 
RoCart  M    Tur»a  Auatam  to  tia  Praai-     JmMky  Two  wtw^M  OI  yaduatal  ou^     H»  lln^wiaaa  Sli«W>  >aa  &n  St*nan     Norvaocaptanea  woiM   o*uaa  arnbar 


dam  lor  rsaaioantial  Paraomat 


Iwad   paarta.    OSA.    nacivwt    Aprl 
18    1908  Eal  Valua  •000 


At^QwMa.  Aflw  et  tha  Slala  o<  Barv 


to  dortor  and  US  Qovem- 


mam 


AGENCY  Vice  PwesioeNT  and  Mrs  George  Bush 

Raportof  Twigtjta  Gift* 


1 

^*«~.r^.?^  ^'Tr^i!^;!2!2-'^      tr-  U  S  OovJ^^oT  aattiMMd  valua. 
on  Oahait  o<  Iha  U  S  GONammam        ,        ^  o.,^  «apoa-»r  or  tocaten 


Uandty  o(  toreign  donor  A  aovarnniam         Ocximatancas  justrtymg  acceptance 


8  boOaa  vorlia  wvJ  4  ana  of  cavw  3/     Eduard  3>ia»»an><ada.  USSR 
30/88.  t*3iy.  Uaad  tor  ofltcaf  Kmc- 


Vloa  Praaidam  and  Mr*  G«orga  Bu^ 


Vca  fVaatdam  wvl  Mr«.  Oaorya  Buan      ,  3  bofliaa  vodka.  3  boUaa  Mna.  4  ana     Eduard  Srwvardnadra.  USSA 

cavw-.  12^'28/88.  S3*0.  uaad  tor  oM-  , 

oaf  fundtona  | 

•tailing  Slwar  Iramad  ptcttva  and  an     Prvna  Mraatar  Takaatvu.  Japan 

lnw<  boot  1/20/88.  1460;  Accaptad 

tor  dtaptay  ai  Vic*  Praaidam  t  Raar^ 

danoa 

TimoWiv   litcflnda.   Ada  to   Vloa  Prvat-     50  dtoar  gold  oommamoraVva  oovv   7/     Crown  Pnnca  Saad.  KuwaH 

dam  Gaorya  Bua^  n/Sa.  (240.  OSA. 


Vtoa  Praaidam  Oaorya  Suafi . 


...  Ivory  C4Hwig  of  EgypMHi  boat  and  3/     lilohamad   Abdai  Hakn  Abu  Qhazt*.  '  Norv^Kcaptanc*    aioiA)    hav«    caused 
I      30/88.  |75a.    Tmai    m  Vioa  Praa^        Egypt  arTtoarrasamam  to  donor  4  U  S.  Gov 


Oor>a«d  P   Qragg.  AaaMlam  to  V«a  Vloa     9var  trm^^  n  goM  «l•i^  <w»i  3  Ku-  !  Cro«»n  Pnnca  Saad.  Kuwail . 
Praaidam  tor  Naaonaf  Saou«y  Altars         «aM  covw.  7/?6/88.  t30O.  OSA 

Vic*  Praactam  Ckmrg*  Buiti 

Wk»  Praartam  iteorga  Buafi 
Vk*  fVaalctaiW  Gaurga  Butt\ 
VIC*  Piitdein  Gaorga  auafi 


f4on.«ocap(anca  would  have  cauaed 
amtoarraaamem  to  donor  &  U  S  Gov 
amiTiem 

NoDHCcaptanoa  would  have  cauaed 
emt)arrassniam  to  donor  A  U  S  Gov 


Noivaooaptanc*  «mx*]  have  caused 
ambarraaamem  to  donor  A  U  S  Gov- 
ammam 

Norvaccaptanca  ivould  have  cauaed 
aiTtoarraaamam  to  donor  8  U  S  Gov 

ar  nmem 
Non-acoaptanoe    would    have    caused 
ambarraaamam  to  donor  &  U  S  Gov 
arnmam 


ammam 
Norvaocaplanoa    would    have    caused 
ambarraaamam  to  donor  &  U  S  Gov- 
emmem 
Par   of   HararKl   C«v«a*bra.    7>?T  M.  '  Pnnw  Mnelar  Kwotyi  Qroaz.  Hutgary  .    <  Norvaocaptanoe    would    have    caused 


dam*  naa«lanrau 
SvTwvw     17/IVS».   (200.   daplay   al     HE    Pnnca  S«*u(k«n  Aga  Khan.  Swa 
Vtoa  Praaidam  »  Raaidence 


1400    accagtad   tor   Aaplay   al   Vic* 
Praaidam't  raaalanca 
Qald    Commamorallv*    Co«i     I  4 'M      Fernando  Gutiarr«z.6amQ*,  Mexico 
t»2t 


ambarraaamam  to  donor  &  U  S  Gov 


Vloa  Praaidam  and  Ur»  Gwvga  Buir< 


vc*  PreaUam  Gw}rga  aua^ 


S«*r«ng  S*>«r  Modal  of  a  Hooded  V»     Oown  Pnnca  Saad.  KuwafI . 
b«n  Faicorx  boa  of  wood  inlaid  wnt\ 
■»v«r  firand  of  natural  peaihi  7   ij    i 
88.  t350O.  OSA 

._  Mvy    A    Braaa    CwxSeabra.    6  30/eia.     Oown  Pnnca  Saad.  KuwaM . 
»360  OSA 


Non-accaptanoe    would    have    caused 

arrtoarraaamam  to  donor  A  L)  S  Gov 

ammam 
Non-acceptance    would    have    caused 

ambarrasamam  to  donor  A  U  S  Gov 

ammerrt 

f«orvacoaptanc«    would    rm<^    caused 
ambarraaament  to  donor  A  U  S  Gov 
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AGENCY:  United  States  Senate 

Raport  of  Tanglita  Gift* 


Id  IMa  of  paraon  aooapHno  gm 
on  bahaM  of  Iha  U.S.  Govwrvnanl 


M  Bradtoy.  U.&  SanMor.. 


Bid  Bradtey.  US  Sanatar  . 


Robert  C  Byrd,  U.S.  Senator . 


Terry  Sanford,  US  Senator  . 


Gm,  data  Of  acoaptanoa  on  bahaH  of 

ttw  U.&  Qovammanl.  aitimalaJ  viAw. 

and  cunar*  dhpoaifcin  or  location 


Coppar  Enamal  Painting  by  Zurab  Tiar- 
atal.  Racd-Ntmiary  18.  1988.  Est 
Valua— tSOO.  OapoaHed  wWi  iha 
Sacratary  of  Iha  Sanata  tor  Iransmit- 
W  to  ttia  Commiaaton  on  Ails  wtd 
of  ma  U.&  Sanata.  TWa 
to  St  Patare  imarptvtah 
achool  6/4/88.  and  painting  »ana- 
tarrad  9/18/88. 

3.  paintingK  Raiaad  mataMc  p«nttng 
and  2  paintinga  by  TbM.  R«xl- 
January  19.  19e&  Eat  Vtfu»-ln 
eacasa  of  $100  tor  sacti  Ham.  Oe- 
poaNad  *Mh  USiA 

MataMc  plala— Kremln  acana.  Racd— 
January  19,  1988.  Est  Vakia— 4n 
axcaas  of  S100.  Oapoailad  wNh  USIA 

Haavy  malal  and  sMvar  AzartMlan  batt. 
Racd.— Januaiy  19,  1988.  Est 
Valua— owar  $150.  Dapoaitsd  with 
tfM  Sacratary  of  me  Sanato  tor  kana- 
mittal  to  ma  CommiBaion  on  Arts  WNJ 
Aniiquitiea  of  Iha  U.S.  Sanata. 

Sitvar  ring  wim  IKgrae  desigrL  Racd— 
January  19,  1968.  Est  Vatua— ovar 
$100.  OapoaHed  wim  tha  Sacrativy 
of  tha  Sanata  tor  tranamtttal  to  Iha 
Commiaaton  on  Arts  and  Antiquities 
of  the  U.S.  Sanata. 

BraoeM  wim  sMvar  leaf.  Reed— Janu- 
ary 19,  1988.  Est  Valua— ovar  $100. 
Dapositad  wim  the  Sacratary  of  tha 
Senate  tor  transmittal  to  the  Commis- 
Ston  on  Arts  and  Antiquities  of  the 
U.S  Senate. 

Ko  hnari  porcelain  plate.  Racd— Janu- 
ary It  1968  Est  Vslua— $500- 
$1,000  Deposited  wtth  me  Sacretcry 
of  Iha  Senete  tor  Vwwmittal  to  the 
Commission  on  Arts  snd  Antiquities 
of  me  U.S.  Senate. 

Gold  and  pearl  cufflir^ts.  Reed— /^pril 
27.  1988.  Est  Value— $300.  Deposit- 
ed w«m  the  Secretary  of  the  Senate 
tor  Iransmittsi  to  the  Commisaion  on 
Arts  snd  Antiqurties  of  the  US. 
Senate 


Identty  of  toreign  donor  ( 
goverrwnertf 


Qovamment  of  the  Soviet  Uniort.. 


Govemmem  of  the  Soviet  Union.. 


His  ExoeBency, 
Prime  Minister 
Government 


Noboru    TakasNta. 
of   Japan/Japanese 


Qrcumstarx^at  |usaiyvig  acceptance 


Ratueai  «>otSd  •lafy  cauee  often** 


Refusal  wouto  Mialy  cause  ofienae  or 


Retoeal  would  Biety  cauae  oflenee  or 


Congressman  Kabun  Moto  of  Japan !  Refusal  would  liely 

emberassmem 


AGENCY:  UNITED  STATES  Senate 
Report  of  Travel  or  Expenses  of  Travel 


Name  and  Me  of  parson  accepting 

travel  or  fewel  expenses  conststem 

with  the  interests  of  the  US. 

Government 


James   T    Bruce   III,    Senior   Counsel. 

Committee   on   Energy   and   Natural 

Reaourcea. 
Denial  M    Crane,   Legislativ*  Director 

lor  Senator  Danel  P  Moynihan. 


RKrfMrd  B  Doyle.  Senior  Analyst  for 
Defense,  Senete  Committee  on  the 
Budget 

Senator  and  Mrs.  Marli  O  HatAeid  U.& 
Senator. 


Howiel  T  HefKn.  VS.  Senator. 


Brief  description  and  estimated  value  of 

travel  or  travel  expenses  accepted  as 

consistem  wim  ttie  interests  of  the  U.S. 

Goverrwnem  snd  occurring  outside  the 

United  States 


Food  lodging,  and  ground  transporta- 
tion VI  Japaa  February  8-15,  1968. 

Round  mp  air  tare,  WasTNngtoa  DC.  to 
Frankfurt  and  West  Berlin  Indudtog 

lodging  and  meals.   November  27- 

December  3,  1968. 
Round  trip  eir  trsnaportation,  Waahing- 

ton.  DC.  to  Iraq  and  Saudi  Arabia. 

Indudtog  lodging  and  meala  and  tocal 

fransportattorv  Novantoer  9-22.  1968. 
Round  mp  air  tranaportatlon,  Portland 

Oregon,  to  Taipei,  Taiwan.  Indudtog 

local    iransportatiorv    lodging,    and 

meals.  July  18-22,  1966. 

fcansportallon  in  New  Zealand 

and  Australia.  January  12-17,  1968. 


Identity  of  toreign  dorxv  arxl 
government 


Circumstances  justrfyng  acceptance 


Japan  National  Oil  Corp.. 
of  Jepaa 


Government 


Refusal  woiid  Btely  cause  oflense  or 
embarrassment 


Konrad-Adenauer-Stiflung    Fomjation.     Refusal  would  Biefy  cauae  oftens»  or 
Federal  Repubfe  of  Germany.  |     embarrassmer^. 


Cound  of  Saud  Arabia  Charrtiar  of 
Commerce  arxJ  Industry 


Chineee  Culture  University,  Taipei.  Ra- 
publc  of  China. 


Refusal  wotM  Btely 
embarrassment 


cause  oflonsc  or 


Refusal  wotM  Bteiy  cause  oflenee  or 


New  Zealand  and 
merits. 


Australian  Goverrv     Refusal  wouto  Mialy  causa  oftanea  or 


FadMd  Riijtofiir  /  VoL  54.  No.  49  /  Thundaj.  Much  Ik 


AGENCY.  UNiTEo  States  Senate— Oontinued 

Rapon  «l  Tw«i  or  B^MMa  ol  Trawal 


Nam*  md  Mia  o«  panon  aooapMig 
MiaotttaUS. 


cofwMant  ■■»  •)•  MMaata  of  aw  U  a  ! 
QiMwnnaal  and  aooMMv  ouHda  fta  j 


-i- 


Hobart    F     Hutav.    CXal   o»  flMf   lor     Loca(    kanaportaaon    m    Luxor.    Egypt  I  Milwv     CowwanJ.     Qa.MnwuK     o<  I  Rakaat  •o«*l  »a»if  caMa 
Swiaior  John  Cttalaa  mvJ  Ba^KtmO,  Wmn  Dtcarrtim  2-^2.  \      E(vpl  and  UtaMry  al  Foratga  ASavi.  i 

torn  I      Qoiri—art  ct  fca» 

Bartiara  MBa  Lartan.  Lijiilaa  i  laaral      Hound  np  •■  iara.  WMtwiglow.  DC  lo    CuiiiwMli   ot  TOMtl  OgMlH«MH  of 
w«  lo  Smnmta  Tanv  S«i*onl  So«M   Union,   nckidhio   local   tana-  |      tw  UB8R. 

I      portaaovv   lodgvio,   and   fnttt^   Juia  | 
15-18.  1987 


oHanaa  or 


BwtMra  MBa  LarUv  Ln^ilaa  i  Aaaal-     Houid   rip   m   Iara   kom   Waahaigkxv 
w«  ID  Sanaav  Tany  Sanlortl  |      0  C   to  Sou»  Koraa.  mdudbig  tooa 

todgvig.     ««1     local     Vanaporuaon. 

Augual  20~».  lae? 


nfal  wotid  Btaty  cauaa  o(lar«a  or 


Suaan    AMarori    MagA     AdnaraMraawa 
AiBWinl  to  Sanaaor  Jolvi  Mamar 


LOOM      lrw«portaaorv      tod^iv      a^  >  >*  C'**  '<^o'*i  Fadaufci  a(  »»  f>ao-  j  Ratuaal  wxid  Ukaty  cauaa 
maaia  n   tw   Paopla  a  Hapubtc  of  i      ptCa  RapuMc  a«  C»*w.  anOatraaarnai^. 

Clana^  Octobw  1^-31.  1087 

tOnm    J     UihaMU.    C>w*    o4    Start.     Local    »anapor«ai«n    r    Uator,    Egypt  1  MMwy     Coaanand     Ooaan— art     o<  i  Ha^«ai  •ov*>  Ikaty  caiaa 
Omwnoaa  Oft  Fnwic*  wvl  B^jhdad.  ir«i  Oaoainbar  0-10,  I     Evil  M«d  Mrtaky  o(  Fofatgn  ARan.  I     anOaraaamant 

1988  Ouianawaia  <<  >■» 

XiTw      H       Uoaanwrv      A<knaiaaaBM*     Local    tanaportaBon    n    Lwor.    Egypt  j  MAary     OoMManA     tkiiaiiaiwa     o< 
to  Swwiar  Frwifc  UMtuM*-  I      and  Ba^Mad.  Iraq.  OaoaMtwr  t-io.  {     tgpl  and  »a»j  ol  Tuialnn  Wlatrm. 

1088  '      QovananaMI  Ol  ba% 


ciWariaa  or 


oWanaa  or 


Orag  SctvacM*.  Lagnlaao*  Oiil.ra  to 

nound  tn>  aa  lava.  aiaiUm^in.  ac  to 

T«M#l«U 

ll<iaii%  ol  Tai1iaii»  Tataan  ^ 

Haluaal  amad  iMly  cauaa  oOamaa  or 

Sanator  Aotoar  Data 

TMaran.  InoteAng  lnd|^ig  and  maaia 

Jt^  ir-a?   1088 

Cyntfaa  S   Shada,  Lii^alaa  ■  Aaaatart 

nound  «%>  «r  Iara.  MlaaMngkM,  OC  la 

CMiaaa  1 

MMMy  ol  TuiaaaiL  PMpla-* 

n»>i,nil  wxM  Biaty  cauaa  oAanaa  or 

to  Sanaaor  BarviatI  Jofwlon. 

China,  aicanSng  toaal  aarvportaaon. 
lodgav    ar«>    Willi     Odntiar    4-1S. 
1988 

COlCMia. 

AGENCY    U  S    HOUSE  Or  REMIEflOrTATIWES 
Hapon  ol  Ta 


AGENCY  U  S  Mouse  OF  Repbescntattves 

I  m  Tiwal  w  Cainaii  of 


Nama  and  Mto  ol  paraon  acxapcng 
or  a  anal  avanaaa  ocmatttmii 
r  •«•  i'lHi'nM  at  9>m  us 


Doug  Baraular  Marntiar  ol  Congraaa      4  Lodgtng/Maata   a 

lor    3    daya/]    nt^ta.    Eat    V 
»40Q 

Rod  OaraSar  Itantoai  ol  ConnMaa-      i  llaanuplai  toM  at  Hong  Kong 


{  Contaranoa  on  ra^  Waal  aacun^^ 


Jarry  »»ic»afcy.  MarKii  o<  Cor^aaa 
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AGENCY:  U.S.  HOUSE  OF  Represcntattves— Continoed 

Raporl  of  Traval  or  Eiqpanaat  o«  Traval 


Nama  and  Wa  of  paraon  acoapUng 

traval  or  taval  axpanaaa  oonaialanl 

«iWi  Iha  Maraali  of  tha  U.S. 

Go¥amrT>ant 


Mchaal  G  Oxley.  Membar  of  Con^aas 
J  »V)y  Roarland,  Member  ol  Congresa  .. 

Dabra  A  Buetlner.  Offica  of  Hon.  Joel 


Daraal    B    Waggoner,    Subcomm.    on 
UvaalociL  Davy,  «td  PouHry. 

Jofm  R.  Kaalch,  Merr<>er  of  Congress  .... 


Brief  descrtpUon  and  ea«maied  vakM  of 

ftaval  or  kaval  SKpenaas  aooeplad  88 

conainart  wllh  the  Msrasis  of  Iha  U.S. 

Govammart  and  occurring  culBide  the 

United  stales 


Air  transportation  from  Taipei  to  Hong 
Kong,    plus   hotel   acoonvnodalions. 

Est  Value— $578. 
Travel  within  Australia  and  New  Zea- 
land. 

Food  and  lodging  tm  bus  transporta- 
tion In  Indn. 

Travel  within  Ausirala  and  New  Zea- 
land, plus  hotel  and  food. 

One  nighrs  lodging  and  two  meals  In 
Costa  Rica. 


Australian   Livestoch   &   Meat   Bovd/  ^  Fad-finctng  tour 

New  Zeeiand   Uvealock   and   D«ry  ! 

Board  (CXiasi-govern.  agenoea)  i 

Foir  Indwn  poMical  parties _ J  Partiupalion  m  »or«gr  excfiange  mpon- 

I      aored  by  American  Coi*ic«  or  Your^ 
I     Political  Leaders  to  mcta 
Austraian   Livestock   &   Meat   Board/  i  Fact-findvig  tou 

New   Zealand    Livestock    vid    Dary  | 

Board  (QuasKgovem.  agencies).  i 

CosU  Rican  Government  and  Costa  •  Fact-fintJng  loir 

Rican  Legislative  Assembly. 


AGENCY:  African  Devei.opi«ient  Foundation 

Report  of  TwigUe  Gifts 


Nams  and  tMe  of  person  accepting  gift 
on  behalf  of  the  US  Government 


Leonerd  H  Robmaon.  Jr..  PresKlent.. 


Gift,  date  of  acceptance  on  behalf  of 

the  US  Govamment,  estimated  vakw. 

and  currert  dlapoeHlon  or  location 


Nigerien  camel  saddto  made  of  wood, 
leather,  and  a»ver.  RecU— Feb.  25. 
1968.  Est  Vakie— $850.  Apprt>ved 
lor  ofRcial  use. 


ktentily  of  foreign  donor  and 
government 


Ocum&tartoet  Mailing  acceptarKx 


Hamid  Algahit.  Pnme  Mmistsr  of  Niger . 


Non-acceptance  a«uW  hav«  rwnd 
errtoarrassinent  to  dona  and  US 
G^^emment 


AGENCY:  Central  Intelligence  Agency 

Report  of  Travel  or  Expenaas  of  Travel 


Name  and  HOa  of  paraon  accaping 

travel  or  travel  aopaneea  oonslstsrt 

wMh  the  intereals  of  the  U.S. 

Government 


Agency  Employee . 


Robert  M  Gates,  Deputy  Director,  CIA. 
Robert  M  Gates.  Deputy  Drector,  OA. 

Robert  M  Gates,  Deputy  Ovector.  CIA.. 


Brief  description  and  estimated  vahja  of 

>avsl  Of  »avel  aiyanaas  acoeptad  as 

consistsrt  wUh  Ihs  Inlereets  of  the  U.& 

Govemmert  and  occwrtng  outsids  the 

UnMed  States 


Carter  style  Taha  OeCw«er  gR  wid 
anamaled  fountain  pan.  Reed.  IS 
Febniary  1968.  Est.  Vakia— $250.00. 
To  be  reported  to  GSA  lor  dNpoei- 
tfoa 

Flextita  yellow  gold  bracelet  en  suMs 
wMh  precadng.  Reod.— 30  Septenv 
ber  1968.  Est  Vakje-$200.00.  To 
be  reported  to  GSA  tor  deposition. 

MkMe  Eastern  yeAow  gold  enserrtole. 
consisling  of  necMace.  bracelet,  and 
pair  pendant  eerrings.  Reed.  30  Sep- 
tember 1968.  Est  Vi*je— $350.00. 
To  be  reported  to  GSA  for  dnposi- 
•on. 

Pair  lent  hangings.  5.3x10.  Red  ground 
with  vertKsl  design  wMh  sequins. 
Reed.  30  September  1968.  Est 
Vakie— $800.00.  To  be  reported  to 
GSA  tor  dispoeMtoiL 


Uenlify  of  toreign  donor  wid 
government 


Pubtc  Law  95-105  A(F)(4).. 


Pubic  Law  95-105  A<F)(4). 


Circumstances  JustHyng  accaptanca 


Nonaoceptanos    would    have    raswin 
to< 


Pubic  Law  95-105  A(FX4). 


Pubhc  Law  95-105  A(FX4) 


NonacceptarKsa    «>ouU    have    caus«o 
to  dortor 


NonacceptarK*    woiA)    have    caaaed 
errtoerrassment  to  donor 


Nonacceptance    wouto    have    causeo 
errtoarrassmem  to  dorxv 


AGENCY:  Central  Intelligence  Agency 

Report  of  TangUe  Gifts 


Name  and  tMe  of  person  accepting  gm 
on  behalf  of  the  US  Government 


Robert  M  Galas  Deputy  Director,  OA..... 


Gift,  date  of  acceptance  on  behalf  of 

*m  US  Government,  eatknatad  vsAia. 

and  currert  dNposHion  or  tocaion 


Dagger  wMh  gold  pommel  and  Shaath. 
L  overal  10V  Reod  30  September 
1968.  Eat  Vtfue— $250.00.  To  be  re- 
ported to  GSA  lor  dtoposMoa 


klentity  of  foreign  donor  i 

govemmerrt 


Pubic  Law  95-105  A(F)(4).. 


Qrcumstartoes  lustfyvig  acc«ptanoa 
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AGENCY  Central  Nteuxxnce  Aqency— Conttnusd 

latTMMsQiNi 


Nama  and  tMa  o(p«r«on  aocapang  gin 
on  bahafl  o<  >«•  U  S  Govarrvnanl 


RotMrt  M  GMm  Dapu^  Orackv.  OA.^ 


CIA 


CM 


QM.  data  o<  aooaptanoa  on  tiahaM  of 

Vm  U  S.  Qovamman.  aMraaiad  «aiua. 

■nd  ourrart  cftipaaMon  or  ocaaon 


Olractor.  ClA 
CXpador.  CM     ...  .. 

^■i^^iM   M     MJ^A^a^^ 

OartKCiA     . 

Oltactor  OA  

MMamK  Watwlar 

£»«*»,  OA  , 

ntra  oi^  and  ctaarang  kit.  ancaaad 

naod     30    »a|j«ar'i«iai'     1W8     Eat 

Viiu»— $490  00    To  ba  ratamad  tor 

al*aml  dtaptay 

EflaMvn  'KAivi'  njmar.  n^Biint- 
ir  Y  r  Saipad  tatd  ■» 
nda.  naod.  }1  Mqr  1868  CaL 

Valua— CneOOO   To  tw  raportad  to 

OSA  tor  (SvoaMon. 
Pa*  ConlnarM  Mwar  pncka«-«ypa  carv 

ttaatcM    kwotMd    H     lOV    Wl 

mot.  naod.   11   A(«f   igaa.   Eat 

Valua  Kiua.00.  To  ba  raportad  to 
Q8A  tor  dtapoaMon^ 
Saipaiiaiia  hanlMonadilgi««  gm4>  of 
AaQon  and  ptnanfei  bad  oaf^artng  a 
paarl  on  laoquarad  ■ood  baaa.  HML 
Raod.  II  Nu  I  III*  11  1M&  Eat 
V«u»— tSSOOO  To  ba  raportad  to 
OSA  tor 


mmm^tti 


Pwbte  Lam  tS-lOO  A(F)(4). 


PUbfc  Law  M-IOS  A4n<4) . 


P\AtC  Lmt  •6-106  A(r)H)- 


mww  («p  and  alaawwt  ka 

Raod.     30    Saptaiatoar     19W.     Eat 

Vakja— •400  00.  To  ba  nattawJ  tor 


al  lahtar  toi'"  *ay.  and  ar  ago.  ir- 
ragiitt  tnay  Lia  Raod.  1t  rafcruai> 

IMS.    Eat    VMja— «2S0m     Ratatn 

Ma  daak  ctoch.  Sanat 
mi/074«ft  EMiaaiad  and 
braaa  oaaa.  Raod.  IT  Fatoruary  1988 
Eat  Vafeja— «360  OOi 


•Mh^  Mcha.  \M«h  lan  haagad  doora 
oonoaift^  a  kJuUiy  ^aaa.   H:   51 
Raod    31    May    1988    Eat    Vafeja— 
1226  00  To  ba  raportad  to  OSA  tor 


Pubic  La»  96-106  A<FX4) 


PUbiC  Imm  9S-10B  A<f)44). 


L»r  88-108  *rW 


Pubtc  Laa  96-106  A4FH4).. 


Nonacoaptar«:a    «*o(id 
amtiaiTMiwuiil  to  donor 


hava    cauaad 


Nunaccaptanoa    woiid 
arrtoarraaamam  to  donor 


Nonaooaplanoa    atould    hava 
arrtoarraaamanl  to  donor 


Noiixwplir*;a    amid    hava    cauaad 


Norwooaptarva    woUd    hava 
to  donor 


Okador.  CM. 


Botdwra  ruB-  8x«X  Itad  v«hi8  a«k 


*\Q  wm  cnjcdorma.  Raod.   16  Octo- 
bar      1988       Eat      VMu»— S36000 

I      Ratam  tor  ofltolal  daptay 
Okwtor.  CM 1  lnd»4aphaf>an    iwUiii    n«.    SA*X7 

j      Navy  btua  ground  wm\  ftowarmg  Iraa. 
artmaH.  baxta.  and  duck  tatd  Conv 

I      ptamarKTii   guard  bordar  on   yaan/ 

i     gray  ground.  Raed.  M  OoloMr  1888. 

>      Eat  Valua— «4«O0O    Ratatn  tor  on- 
otn  (SMay 

WWaii  H  Witiatar.  Okractor.  OA 4  Carvad   Wood  toi«-to<d  acraan.    H  72 

Raod  16  Octobar  1988  Eat  Vaiua- 
1400  00    To  ba  raporwd  to  OSA  tor 

t.  Okaotor.  CM.. 


Laia  88-108  Ar)H) 


La«88-«08A^«4V. 


LM«fr-««6 


I  ttoiMnap<ai>.a    •oi*]    hava 
I  to  donor 


a»i<i8inaaiiiai<  todorwr 


NonaooaptarK*    ivould 

to  donor 


.j  Indo-^ipnahan    gardan    rug.    S  4  k  3  7    , 
Navy  btoa  groind  aMh  Howartog  kaa. 
aii»T<a<a.  bada.  mi  duck  Md.  Com-  ! 
ptsnwntary   guard  tx^nSv  on  grsan/ 
gr^f  grouvl  Raod^  16  Odobar  1988 
Eat  Valua— 449O0O    Rata«>  tor  oA- 


imm  98-108  A^^K) 


Feda— 1  lUgtetor  /  VoL  54.  No.  45  /  Thuraday.  March  9.  1989  /  NtotJoes 


AGENCY:  US.  Oepartmemt  of  Commerce 

Raport  al  JsmMi  at  rupanaai  o<  Traval 


Mama  and  tma  of  paraon  accapting 

' — f  TT-  tra-H  —laiwaa  i  ii  iiiiaiil 

with  Iha  mteraais  61  tha  US. 

uovaTri^Kani 


C.  MHam  ¥aHty,  S^cfatary., 
C  WHkam  Venty,  Secretary.. 
C  VVWiam  Verity.  Sacratary.. 


Briaf  daacrtpten  and  aabmalad  valua  ol 
irwal  or  Iraaal  avaniM  aooa^lad  •■ 

conaMteni  «Nih  8w  iibuuu  ot  me  U  & 

Govammant  arK)  occurring  outaida  Iha 

United  States 


Herand    Vaaa    «Mlh    angiavad    aivar 

plaque.  Reed.— June  10,  1968.  Est 

Value— $402. 
Hen«nd   Vase.   Reed.— July   2,    1968. 

Eat  Vatoe— $241.  Approved  for  OfS- 

cial  Use. 
Crystal  Ddphia   Reed  — Oecembar  8. 

1988.  Est  Value— $350.00.  Approved 

torOffkaal  Uae. 


Oroanalsnoes  MWyng  «ccepianc« 


Jozsaf  Maria.  Deputy  Phma  MMater. 
Mn«»y  o(  Trada,  Hungary. 

Karoiy  Qrotz.  Charman  of  Ihe  Cound 
o« 


S.F.  VoanutfUdrv  Minister  of  BtAtng 
Malenais  tndus»y,  SovM  Unton. 


Non-acceptanca    vouto    have    causeo 

errtoanassmeni  to  the  donor  anc  the 

U.S.  GcA»amment 
Norvaccaptanca    bkmU    have    cauaeo 

aii*iaiiaian<  to  tie  donor  and  tr>e 

US  Govemmem 
Nor>-acceptance    would    rwt    caused 

embarraaamerK  to  the  donor  tno  the 

U.S  Oovemmanl 


AGENCY:  Department  of  Ob^nse 

Hepoft  o<  TMipUe  QMS 


Name  and  iMe  of  person  acceofOng  gift 
on  behalf  o<  the  US  Government 


Richard  L  Arrrvtage.  kmmtmm  Sacra- 
tary of  Daferwe  (Intemationai  Securi- 
ty Affars) 


Richard  L  Armitage. 
tary  of  Oefanaa  \ 

ty, 


Richard  L  Armitage,  Assretant  Secre- 
tary o<  Defense  (imemational  Securi- 
ty Attars) 

Richard  L  Armitage,  Assistant  Secre- 
tary of  Defense  (Intemationai  Socurv 
ly  Affavs) 

r^chard  L  AnaMage,  AssMvil  Secre- 
tary of  Osiawaa  (iMsmaaonaf  Sacun- 
ty  AffMrs) 

Richard  L  Armitage.  Assistant  Secre- 
tary of  Defense  (International  Securi- 
ty Affars). 

Ricfiard  L  Amwtage,  Assistant  Secre- 
tory of  Oelenaa  (tntarrwaonsl  Sacurv 
ty  Aftoira) 


Ricfiard  L  Armitaee  Assistant  Secre- 
tary of  Defense  (intemationai  Secun- 
ty  Attars) 


Mrs.  Melba  Bding,  Confidential  Aasist- 
art  to  the  Secretary  of  Delens« 


LTG  Chartaa  W    Brcmm.  USA  Oiractor, 
Defense  Security  Assistance  A^ertcy 


LTG  Chartes  W    Brown,  USA  Ohwctor, 
Detenaa  Secunr/  Assistance  Agency 


Gift  date  of  aocaptonua  on  baAiH  of 

the  U  S  Goverrvnent.  estimated  value, 

and  currem  dwposiban  or  locaaon 


Men's  Bauma  $  Maroier  watoh.  16K 
gold  and  stainless  steel,  with  matcfv 
mg  cuff  knlis.  Reed— January  198& 
Est  Vilu»-ri«X>.  Oo»»arad  to 
GSA  August  11.  1888 

Strand  of  cultured  pearls,  approx.  18'. 
Reod.->)af«wy  1068.  Est  vato»- 
$800.  Oali»a»iBd  to  GSA  Augaai  1 1. 
1988 

Octagorwl  wooden  table,  with  white 
imaid  des^jn.  approx.  24  m  diame- 
ter Reod— April  1986  Est  Value— 
$200  Delivered  to  GSA  June  8.  1988. 

Large  brass  lamp,  with  cutout  desiga 
Reed— April  1988  Est  Value— $150. 
Deinwed  to  GSA  June  8,  1988 

Rug,  approK.  rxSM',  ffwuva  and 
cream.  Racd— AprI  1988.  Est 
Vakje— $1 ,400.  Approved  tor  official 
display. 

Pakistani  rug.  approx  4x6.  blue, 
cranberry,  cream  and  blacic  Reed  — 
December  1988  Est  Value— $2,000. 
Approved  for  official  display 

Set  of  4  wooden  stack  erxj  tables,  with 
carred  floral  des^  and  3  drawers. 
Reed— Oeoember  1966  Est 
Value— $250.  Reported  to  GSA  Feb- 
njary  3,  1989;  perxSng  transfer  to 
GSA. 

Men's  Corum  quartz  watch,  18K  gold 
with  Roman  numerals  engraved  oo 
gold  around  the  face,  with  brown  alli- 
gator straps,  m  red  leatfier  case. 
Reed —December  7,  1988  Est 
Value— $3,000  Reported  to  GSA 
January  5,  1989;  perxtng  transfer  to 
GSA. 

Lackes'  Baume  and  Mercier  watoh,  1 8K 
goW  and  staiiitass  steel  Reed  —Jan- 
uary 1988.  Est  Value— $1,250. 
Transferred  to  IRS  September  20, 
1988.  per  GSA. 

Wooden  coflee  table,  approx. 
17V«  xSSVi';  and  two  wooden  end 
tables,  approx.  itV4'xl7V,'. 
Reed.^January  14,  1988  Est 
Value— $180  Delivered  to  GSA  June 
8,  1988. 

Bedspread,  approx.  94-xloe',  with 
two  pilhTw  shams,  gray  with  design  of 
red  and  gold  thread.  Reed  —January 
14,  1988.  Est  Vakie— $180  Deliv- 
ered to  GSA  June  8,  1988. 


IdantBy  of  toralgn  donor  and 


Crcumstances  lustityng  acx«ptance 


laa  bin  Suknon  Al  KhaMa.  The  Arr*  of    Nonacceptance    wouW    have    caus«a 
tw  SMe  «<  Balvaan.  embarrassmem   to   donor   and   u  S 

Government 


laa  bin  Sdman  M  KhaWa,  The  A«nlr  ol    Nonacceptyice    would    have    caused 
olBKnia  |     arTtoarraaanwr*  to  dorar   and   US 


Qaaarw 


Zia-(i-Haa  ^esi-  |  ^k)nacc8ptance  moM  have  caused 
errtoarrassmem  to  donor  ana  US 
Government 


General  Moharrwned  Zia-ul-Haq,  Presi-     (Nonacceptance    would    have    causec! 
der*  rt  Patastan.  entoanassmem   lo   oooor   anc   u  S 

Govemmem. 
Getteral  Mohammed  Zia-ul-Haa  Presi-  i  Nonacceptance    wouk)    have    causM 
dent  rt  Pakistan  en*>arr>ssmeni   ic   donor   and   ','  s 

Govemmerit 

!  Mr   Ghiiam  Isfwq  Khan,  President  of     Nonacceptance    wouW    have    causec 
I      PaKistaiL  j      embarrassment    ic    dorxn    ano    u  S 

Govemmenl 

!  I 

;  Admiral  mMiar  Ahmed  Sirohey,  Ct^r-     Nor^acceptance    «MXjld    have    caaf«c 
rnan.  Joint  Cfnefs  of  Staff  Cornmmeo.  '      orrtoarrassment   to    donor    arx:    c  S 


Pakistan. 


Gwremment 


Nmwuaf  Al-Jabir  AJ-Sabah,  MinBter  of  '  Nonacceptaix*    wouvj    *-.ave    ca.seo 
Detenae  c*  Kuarait  embafrassmem    to    oo^kx    hno    l  S 

Government 


Isa  bin  Sulman  Al  Khalita.  The  Amir  of    Nonacceptance    anuM    have    c^i'jva 
the  Slate  of  Bahrain  emtia-'assmenl  to  donor   s'<;    .  S 

Govemrr>e-it 


General  Mofiammed  Zia-ul-Haq,  Presi-  |  Nor^cceptance    wvouta    have    causec 
derrt  of  Pakistan  embarrassment   to   cJonof   a-io   o  S 

Govemmem 


General  Mofwmmed  Zia-ul-Haq,  Prest-     Nonacceptance    wouia    t\a'^    caaseo 
derrt  of  Pakstaa  embwrassment  to   aoro   w<   0& 

Government 
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AGENCY  OtPARTMEhfT  Of  Defense— Continued 

Rapon  of  TwiglbM  CMft* 


AGENCY:  OEPMm«Eirr  of  Obfcmse— Continued 


Nmiw  vd  M*  o(  p«r«or«  aoowang  ^ 
wi  ba««l  of  tw  U&  Qownmanl 


QM,  (Ma  (X  •ocaiMno*  on  barwlt  Ol 

■W  Ua.  Qcwyf— W>._— WMMM  <«fcjik 

end  ouwani  (fttponKon  or  tooMon 


ktanMy  a(  to>«l^  donor  and 


OcumatancM  MXy'^'a  aooaptanc* 


on 


0*  ol  paraon  aooapOTM  gm 


LTQ  OartM  W    Brown.  l«SA  0»«c*or 
CManaa  Sacu^  AaaManca  Agarary 


iro  Clwtaa  M   Btdvmv  USA  Oacior 
Oatanaa  Sacxvity  Aaa«<anc«  Agancy 


LTQ  Chartaa  M    Brcwn.  USA  CXrvctor 
Oa<anaa  tocutty  Aaaatanoa  Agancy 


LTQ  dwr^aa  W    Browv  USA  OlrKlor 
Oatanaa  Saoultv  Aaaialamn  Agancy 


LTQ  Clwlaa  W    BroiMn.  USA  Olraokx. 
Oa«anaa  3ao««y  AaatatarK*  Agarvry 


LTQ  Owtaa  W 
Oatanaa  SacurMy 


USA  Okvotor. 
Agancy 


LTQ  Owrtaa  W 
Oaianaa  Sacu% 


Brovn.  USA  Onolor. 


LTO  Owrtaa  W 
Da«aiiaa  Saowffy 


Brown.  USA  DiPaolor. 


MMUnoi  Agancy 


UQan  LMi.  Pnnolpal 
0» 


OMoar  to 


LTD  Oartaa  W 
Oatanaa  SMu«y 


USA  Ok«clor. 
Agancy 


LTQ 


USA  Olraclor. 
Agaric* 


HmrttC  Cartwxx  Saoratary  at  Daianaa 


Frara  C  Cailuod.  Sacraiary  oi  Oatanaa  ,  Ra(*:a 


Frar*  C  CanucoL  Sacratary  al  Oaianaa 


flt»*«J  «ioodw>  l«)ia.  *m\  atMa  rt«d  Qanar«  Moharwnad  Zl»-uJ-Ha«i.  Praa^  Nonacc«p(anc«  «0(*1  hawa  cauaad 
daagrv    ^lorw.     38 "    r    dwnatar         dan«  of  Ptfoatan.  I      anftwraaamant   to   donor    and   U  S 

Raod.— Aiirt    7     1808    Eat   Vakja—  |      Qowamnwit 

t290   Aoprowad  tor  oMoMi  dtap<«V  •" 
raaidancia'  al  Fort  Myar.  Virginia, 
yvoodan    olwal.    wpraiL     it'x  t8H     OanarH  Muhwnwad  Z!»^iU4«i  Praa»-     Nonaocapttnca    would    hava    cauaad 
.12S»-    nacd-A«v<  7    1088    Eat         dan*  o«  Paluelarv  antwrrMarnam    to   donor    and    US 

Wafcia— «i9a    Acpro*^    tor    o«taa(  i  Qowammanf 

caaplar   r   raaaianca  «   Fort   Wyar. 
Vkglnla. 

Two  «r^  woodan  MUaa.  •«>  braaa  Syad  ((M  Gaidar  ZaIdL  8aora«ary  of  ;  Non«coaptanc«  wot*)  tvN*  cauaad 
rtad    ilmj      \r    m    li^Tialar    on        Oaianaa  Pakiatan  j      ambarraaamanl    to   donor   and   U  & 

alM«li    IIS      taa    naod^Jwia    8.  Qovanvnant 

t988  Eat  Valu»-C300   Da8iand  to  I 

OSA  Augual  11.  1988.  | 

Bteck  cioraaaa  tolaphona  w«i  moVwr  Ma(or  Qanaral  Laa  Oanga  Koa  2nd  Nonacoaptanca  would  hava  cauaad 
oH>a^  OrtarM  daa^v  Raod-  AaaMar*  UMalar  of  Utttcntt  Oa-  arrtoarraaaraart  to  donor  and  U  S. 
Jww  t.  1988.  Eat  Vilua— 4180  Da-        lanaa.  HapuMc  of  Koraa.  Oowamman 

■varad  to  QSA  Auguat  11.  1988 
Btac*     laoiiuarad     tawaky     boa     mm  j  Ma|or  Oanaral  Laa  Changa  Koo.  2nd    Nonacoaptanca    would    hava    caMad 
meVtar-of-pawl      OrtanM      daaign         AaaMam    MbHalar    of    NMonal    Oa-        arrtoarraaamant   to   donor   and   U  S 
f^mA-JkMm  8.   t98S  EA  V«u»-       tana*.  RapuMc  Of  Koraa  !     QoMninwl 

tiM    Oatiarad  to  QSA  Augual  11. 
1988 

Two  r^lalrt  (uga.  2S'  <  38'  Racd^-  r>iiua>a»<  Sacrattry  ol  Oaianaa  Produo-  Nonwxaptanca  woi*]  tmf  cauaad 
Juw    11.    1988    Eat    Vrtua— 83S0   •      ton  DMaon,  Palualan.  arrtoarraaamart   to  donor    and   US 

fHyroMail  tor  uOkm  itiT^li  QowarrvnarV. 

Vaaa.  ir  M,  on  alMid  (S190|;  Man*  ,  Oan.  w>d  Mr*.  Chan  HMng-Ung.  Com-  j  NonMoaptanca  woiM  tava  cauaad 
QoM  Qlory  WMc««.  Quwti  (»15<n.  |  atandar  m  CTaaf.  Rapubac  of  Cnina  i  antoarraaamanf  to  donor  and  US 
Ladtoa'    Qotd    Qtory    Mfatdv    Quvti  j      Air  Foroa  '      Qovammeni 

(SiOOl:  Mad  nackSa  wah  T^niiiii 
AT    amtriam    (S30):    and    lablaclo8v 
m-xW.  and  tan  napkma  (S1S0». 
Haod— Saplantiar    23.     1988.    Eat 
vafcia    8680    Raportad  to  OSA  No- 
vairbar  28.  1988:  pani»ig  »ana«ar  to 
QSA. 
I  itiir  pwaa.  to-uooarad.  4W    «.tO- 
(888);    LaaHai    waAM.    »»-co>wrad. 
*-»i%-   (*8S).   MM*  laatiar  boK. 
w8h  Up  por«on  ol  an  guarw  on  U. 
4W"Kr>(r   (nasi   and  maMaiun 
«w«tM«.  10-  k7W-  (SiSOi  Raod.- 
Oolobar  19.  1988  Eat  Valua— 83e& 
Raportad    to    QSA    No»ant>ar    30. 
1988;  pandtog  kanatar  to  QSA. 
I  PMoarxi    of    Aigartwi    iiwv    on    trad     QanarK  M^or     Abda8a#«     BaVnuchat  |  Nonaocaptanoa    would    hava    cauaad 
*       pmid^i      wOi      gtdad      bordar.  *     Vtoa   MnMtar   of   NHtonal   Oaianaa.        antoarrwamam   to  ttonor   and   U  S 
iiWhIS^',    m    larga    blua    'mk  [      Aigana  Govammam 

(S22S).  book  m  ArabB  w»  ptato- 
^apha.     104     pagaa^     iivi~xi2~ 
<S10t:  bannar.  MangiMr  w«i  Aiganan 
rnlOW-    (flk    and    kay 
mtotaia    (SKI 
1988    Eat    Vakja— 
•2S1    Raportad  to  OSA  Novambar 
29.  1988;  pandtog  tanatar  to  QSA. 
Cwvad  woodan  bOK.  lO^  •>  SWt"  960).     Oanaral  Muatapha  ChatouH  Mambar  of     Nonacoaptanca    woi*>    hava    cauaao 
nanM     ••var  I      t\m  Cantr*  ConvrMaa.  and  Sacra-        ambarraaamanl   to   donor    and   U  & 
r-   (S4«0|    R«)d.— Ootobar  !      lary  Qanaral  of  tia  Mnlaky  of  Na-  i      Qovwrwnant 
1988  Eat  Vakja— 8600   Raportad  to  I      tonal  Oaianaa.  Algana. 
OSA   Nowantoar    19.    1988.   pandng  ' 
awlai  to  QSA. 
Waa    tm>^r^    or    mt    cwpai    witt>  :  MoharrvKad  Moan  Mubarak.  Praaxlant     Nonacoaptanea    wouU    hava    cauaad 
aoana      of      ookVMryaDa.      apprcK         Arab  Rapubtc  of  EgtvC 
3  2W°xriOW',   graan.   gray.   Mack 
and  lad   Raod -January  27.    1988   j 
Oalvarad  to  QSA  Augual  11.  1988       j 

of    a    Ohow    (boao.     Mvar  I  SrMk^  At  KAaMa  A»-Satiah.  MMalar  of    Nonaccaptanca    wouM    hava    cauaad 
tnmmad   w«>    goto.    Raod  ^lanuary        Paaolaum  of  Kuwait  ambarraaamani   to   donor   and    U  S 

1988     Eat    Vtkja— 8350     Approved  Govammant 

tor  ofUdal  dtaptay 
Fou  gMd  coaw  of  tw  Cmn*^  Bank  of     Saad  Al  Abdulan  Al  Satm  Al  Sabah.     Nonaocaptanoa    wouM    hava    caused 
KuwMI    Raod— Januwy    1988     Eit  >      Crown  Pnnoa  wid  Pnma  MtoMar  of        artOarraaamam   to   donor   and   US 
V^ua— 8IM0     Approved    tor    of1tc«l         Kuwait  i      Ciovarr^nanl 

<*a(i«av  I 


Frai*  C.  Caducd.  Sacratvy  of 


Frank  C  Carluoa 


FtankC  Cartuog  Socwlafy  of  Dataiiau- 


wouM    h»<ia    cauaad 
to  donor   and   US 


Q<wrarTW<ant 


F«ai*  C.  Cartuce^  Sacraiary  of 

Frank  C  Carluca.  Sacratary  of  Defensa. 
Frank  C  CartuaoL  Sacrataiy  of  Oatanae. 
Frank  C  Cartocci.  Secretary  of  Defense- 
Frank  C.  Caducci.  Secretary  of  Oetonae. 

Frank  C  Cartuco.  Secretary  of 
Frank  C  CartuccL  Saciamy  a* 


Frank  C  Caducca.  Secretvy  off 


Frank  C  Cariuoa,  SecralMy  of  Oatanse. 


Frank  C  Carluod.  Secretary  of  DefenM- 


Mrt.  Frank  C  Caduca,  wife  ol  the  Sec- 
retary of  Oaianaa. 


Frank  C  Cartucci.  Secretary  of 


QifldMol 
Iho  US. 
arxl  curram 


onbaMrifof 
aaewnad  yihie, 
or  location 


KnHa  wm  zan 


•ida  and  talt  on  bottom  aide.  Reed.— 
January  1988.  Est  Vahie— S3,000. 
AppRwad  lor  aMcM  dtaplay. 

Men'a  Chopaad  waiDh,  ISK  goM  and 
stamieas  atael.  with  matchng  cuff 
Hnk*.  Reod.->)anu«y  1988.  Est 
Vakje— $6,400.  Tran«ten»d  to  IRS 
Septawtiai  ZtX  ISM.  par  Q6A. 

Doubta  alrand  oMured  pearia,  approx. 
MW.  Reed.— January  1988.  Eat 
Vakie— S1.100  Transferred  to  IRS 
September  20,  1988.  par  GSA. 

Slartng  rt««r  <8ac  oa  baaa,  toy  Carter 
Racd.^tanuary  1988.  Eat  Vi8ar 
S200.  Approved  tor  official  display. 

Automatic  rifte  in  green  case.  Reed  — 
January  1988.  Est  Vakje— $1,500 
Debvered  to  GSA  August  11,  1988. 

Bcaaa  Incanss  bwrtar  wi8i  toi'Va. 
Reed -^January  1988.  Est  Vakje— 
SI  75.  Approved  for  official  dspiay. 

Sword  with  goW  and  bone  handte,  eiv 
cased  m  gold  and  leather  case,  with 


^waai  r^aiDa  oi  Bannan . 


Striman  Al  KhaMa.  The  An*  of 
of 


amM    haM    caoaad 
to   donor   and   US 


GovemmerK 


Nonaccaptanca  would  have  cauaed 
embarrassment  to  dorwr  and  US 
G^'OrTwitont 


arrtovraaamant    to    donor    and    US 
Govemmar* 


Frank  C  Gaikjcci.  Sacraiwy  ol  Oalarwa. 


Frank  C.  Canucci.  Secretary  of  Oetense. 


Frank  C.  Carlucci,  Secretary  of  Oetense. 


Recd.-^January   1«88.  Est 
$750.  Approved  lor  official  dnplay. 

Sunglasses,  gold  frame,  by  Must  de 
Cartiar.  Reed.— Febfuary  18,  1968. 
Eat  Walua-S29B.  Oatvspsd  to  GSA 
August  11,  1988. 

Silver  teapot  handK»ved.  Reed- 
February  1988.  Est  Vakie— $300. 
Approved  tor  officuii  dnplay. 

WMe  porcelain  Hgiatna  of  Ion,  Mym- 
phenburg  "Royal  Crown",  PorzeKan- 
raanufaktur.  Reed— February  1988. 
Eat  Value— $308.  ^^ptowad  tar  oHi- 
cialdtoplay. 

Miniature  wooden  screen,  lour-sec- 
lioned.  with  painted  pictures  on  each 
tide.  Reed-March  7,  1988.  Est 
Vakje— $250.    Approved   for   official 


Zenith  Neuehatel  ckx^  Reed— Mvch. 

1988.  Est  Vakj»-$1,800.  Approved 

ky  offieitri  dNplay. 
Bkjs  and  nnhils  porcelain  samovar  and 


_AI  KhaWa.  The  Amir  of  I  Nonacceplance    would    Iwva    cauaad 
of  Batwan.  ambarrastmerM  to  donor  and   U  S 

i      Government 


I  Wortau-etWanoe    wouM    hava    cauaed 

emtjarrassmem    to   donor    snd    US 

Government 
I  NonacceptarKS    wouk)    have    caused 

emtksrrassment   to  donor   and   U  S 

GovemmenL 
'  Wonacceptartoa    woiM    hava    caused 
i     emt>arrassment   to  donor  and   US 

Govommont 
j  Nonacceplance    woiid    have    caused 

emttarrassmeni   to  domr  and  U  S 
I     Gownmant 


bin  Atsnad  Al  tOwMa. 
of  Dslanse  of  Btfvain. 

His  Royal  HI^Mess,  Pmoe  SUNan  b«i 
'Abd  rt-'Axiz  M  Salid,  Mnatar  of 
Dcfewaa  and  Avialion  of  Sand  Arabt 

Hit  Roral  ii^mass,  Piince  Sanaa  bm 
'Abd  rt-'AA  Al  Sa-ud,  MMoler  of 
DoMnn  00  AwBrton  of  Smd  AfAn. 

f^  Roys  Hl^wwsft,  Prtno^  MOhffivnsd 
Bin  Fahd  Bm  Abdul  Aziz,  Easlem 
Piwinoe  Goverrwr  of  Saudi  Artfa 


ShaMt  KhMa  Mn  Mdbanfc  M-Nhrtfs.  !  Nonacceplance    wmid    have    caused 
brother  of  Foreign  Minwtei  of  Bthram  I     embarrassmem   to  donor  wid   U.S 


Mutasim  bin  Hamud  al^uaaidL  MMster  i  Nonacceptwice  wotid  have  caused 
of  8Me  tor  Delanse,  Sitflanale  of  \  errtosrrassment  to  donor  wid  US 
Oman.  GovemmenL 

IVetidBnl  Strauss,  Minista  of  Bavaria,  j  Nonaooeplance  wouk)  hava  cauaed 
Germany  embarrassment   to   donor  snd   U  S 

G^^emment 


Wto  Xwaqian,  Stats  Ooiviciltor  and  Mkv  I  Nonacceplance  wmid  have  caused 
Mar  ol  Foraign  Affaire,  Paopiai^  Re-  |  embarrassment  to  donor  and  US 
pubic  of  China.  Government 


AmoM    Ktritor.    MRWter    pi    Osfsrwe, 


1988.  Est 
lor  official  dtapiay. 
Smal  lacqusred  box.  smal  lacquered 
aw8  Itanging,  ani  paikaiia.  Reoil— 
Match  tM8.  Est  Vriue— Saao.  Boa 
and  waR  hanging  war*  appiotad  for 


orad  to  GSA  Aafual  11.  »88. 
Mai  kmy  stahM  of  lOng  Tut  Reed.— 
Mwch  23.  1968.  Est  Vakje— $200. 
Approved  tor  official  display. 


rlfla. 

Reed— April  8,    1988.   Btt    

$1,800.  Delivered  to  GSA  August  11, 
1988. 

Antique,  fknttoek  pistol,  14"  long,  m 
yaan  casa.  Raod^— Apr«  tMS  Eat 
Vakje-$600.  Datwod  to  GSA 
August  11,  1988. 

Wool  carpet  grey,  beige  and  tan,  with 
wtiite  tonges,  approx  12"  xB" 
Reed— April  1988  Est  Vakje— $750 
Reported  to  GSA  May  25.  1988; 
pendvig  transter  to  GSA 


Dmilriy  Yazov,  Minister  Of 
vie  Soviet  Urvorv 


Mrs.  Dmfriy  Yazt^,  yvNe  tsf  the  MkSster 
<if  Dalanse  of  the  Soviet  Unioa 


FieU  Marahtf  Mohamad  MxM  Htlm 
Abu  GhazAi  Deputy  Prime  MWatot 
and  MIrvMsr  ol  Dolertoe  arvl  Mfllsry 
fVoducSon  of  Egypt 

General  Akhlar  Abdul  Rahman  Khan,  ol 


Nonacceptanca    troiSd 
embarrassment   to  domr 
Government 

Nonaocaptance    arouto 

Government 

Nonaccaptartoe 

Goverriment 


US 


donor   and  US 


Nonacceptanca 


wouM 
to 


nd    US 


Govemmen 


Nonaccaptartoe    woiA) 
embarrassmer*   to   donor   and 
Gowemment 


US 


Zine  El  AbKlme  Ben  Ak, 

Tunisia. 


General  Motwmmad  Zia  ul-Haq,  Presi- 
dent of  Pakistan 


Nonacoeptance  wouto  have  caused 
ambanissment  to  donor  and  US 
Govommont 

NoruKseptance  wouk)  heve  caused 
embanassmenl  to  dortor  sr«d  US 
Government 
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AGENCY:  DEPARTMENT  OF  DEFENSE— Continoed 

R«po»t  oit  Tangtito  Gifli 


«* 


■ndWa  o»  panon  wxwtw»m  iw      t*  U  *  * 


or  locisttof^ 


Cktunmancm  tJtHtfino  mccmffnc* 


^  Wt*  o(  paraoo  •eoapSng  oW 
on  balwN  of  ttw  U^.  GovwnnMni 


Ff»*  C  CmtuiM.  Swntey  a<  OalwiM  ,  L*g»  round  bnM  »«v.  «ngr»**t  •«<     Qww*  Mohl»nra«l  21«  uM<*i  P»*ih  j  NunixmXfic*    •o»*(    »*«• 

ttmvl       HMd— Afirt      IBM.      EA        (tml  a<  PlUMw  »ntmr»nmuH   K>   donor   and   U  S 

V*u»— «300       Oaawwvd      10      08A  I      Oow«mm*n 
AuguM  n.  IMS 

l*«  f  fw*  C  C*»1uccl.  -^  o«  »••  S«:      P«i»«»*   c««p««.   brown,    itwoon   and     Mm  K«n»M  FUa  JiM^o.  (ku^Mr  o«    NonMxeptano*    woiAJ    h»v«    caused 

-  ol  OatwM.                                        gr»*    rj-  « 4ir .  rotad  ki  dMt  yaan  ,      9m  Pnrrw  MnMv  o«  PakMan  amban'aaamani   to   donor   and   U  S 

aann  co*w    Hacd.— **»<  19SS  Eat  ■  i      Qovwnrnant 
Viaua— IIJOO    Aporcwad  tor  oMcM  , 


R»*  C  Cmca.  S«n«»y  a«  OaNnaa.^  PMuaMK  a«|Ml  «»,*  btua  »•  »>araw>  i  OanarK  A.  A.  Rahman.  CJCSC  o«  Pa»-  I  Nonacoapanca    »o.*d    hava    c»ja*J 

r«44-,  njiai  IN  HW  graan  I      ttan 
•ah     taMala.     RaoS.-w^v« 
!      196S    Eat  Vakia— 11.000    A(]provad 
tar  aMoat  (Saptav 
Ff«ai  C  Cartuook  8«««ia>  ol  Omtmnm  ^  Obtont  iKMdan  Mita.  PataalMa  daai^'  !  Mrf*f>w««l  Khan  Jimiq.  Pnma  l^ma-     NooMoaptanca    -oiAl    hawa    caused 

on  lop  ■»  «i^  aMa  Mark  (««h  '     lar  of  PaUatan  arf^arraMrnam   to  donor   and  U  S 

,      laga  aaparalal.  wproa.  SC  » ?BS"  .      Qowammant 

naod.-Apr«  lass  EaL  VHua— ISSO 
I      napor<ad    to    OSA     DacanOar     30  I 

IMS.  pandb^  varwtar  toOSA.  \ 

Hmtk  C  Ca.*jix«.  Smawmy  (X  Da»anaa     Larga  oWong  paaatog.  aoodan  Irana.     MC»  SiahKldM  Ba«|r  o«  T.*aa«  j  Nonaocaptarwa    wxid    ha»a    cauaad 

iMdaaMh  ■aapnoa^rt.  o(  buMbiga.  airtjaii aaaman*    to   donor   and   U  S 

kaaa.  «id  baxla.  Raod-V^irt  tses  Qowammant 

Eat  VMja— noa  Oatxarad  to  OSA 


Frank  C  Cartucci.  Sacralary  ol  Datanaa. 


Frank  C  Cartucd,  Secn^my  of  Oafanaa 


Frar*  C  Carlucxi.  Sacrataiy  c*  Datanaa 


Mrt.  Frank  C.  Cartucd.  laite  o(  tha  Sac> 

'0< 


Om.  data  or  accaptanoa  on  bahaV  o( 

Iha  U.S.  Qovammant.  aaMwalaO  vriua 

and  cwram  dNpoaifcn  or  tocaion 


Frank   C    Cartucci,   Sacratwy  o«   Da- 
lanaa.  and  Mr*.  Cartucci 


Frw*  C  Car»jccl.  Sacratary  a<  Datanaa  ,  Ltfga  iraodan  tokSng  icraan.  Iamc»     Qanant  Mohamn<«l  ?la  i*+<aa  Praa^  i  Nonacoaptanca    -oi*!    hava    cauaed 

•Pork     da«9i     «*h     braaa     iitMd.        dan!  o<  Pakjatan.  arrOarraaanier*   to   donor    and   U  S 

I      »  ..  18     panata.    Racd— Api«    19M  I      Gowarnmant 

I     Eat  Vikja-S600   Approwad  tor  oft-  :  | 

caat  (Sapiay 

F»i»*  C  Carkjoo.  Sacralwv  ol  Datanaa  ^  OWong   pMnanQ.   aoodan   Iranta.   wMt%  \  OananI  Mohammad  Zi»^*-Ma<i  Pre»-     Nonaccaptanca    waM    hava 


Fiank  C  Carkjooi.  Sacralary  of  Datanaa 


aoana  of  btASnga  and  horaa  graanQ.        dam  cH  Ptkman 

appnx    nS"xS3^'     Raod.— April  ! 

19SS    Eat    Vakia— taSO     Appiwad  ] 

tor  oAcMdtaplay 
Malcaii.      tan      anakaakm.      apprxai     tOriQ  Haaaan  ■  ol  Morocco 

19-^14      Raod— Vakia— MOO    Da- 

•varad  to  OSA  May  1 3.  1  MS 
Frank  C  Carkicat  Saoratary  al  Datanaa  -,  Pakialar«  oarpal  dark  broMV  njal  and  i  Ra>«  Maaim   Mahnvjd  Rhan. 

t)k«a.  rokad  tn  darti  giaan  ckMh  oo«ar.  j      of  Stala  tar  Datanoa, 

appnai      r4"x5'r       RacA— '^rf 

IBM.   Eat   VMua-^VOeO    Approvad 

ta  oMoMt  dhpMqr  tn  oMaa  of  Oaac- 

tor.  AdnanialraBon  and  ManaQamart. 
F<w*  C  C«kjco.  Sacralary  cH  Datanaa  '.  Two     paMtoni     t>     btaok     laoquarad  '  Koma«o  Charman  Varto  of  iapan 

>amaa  ona  of  a  larga  roaat  and  ona  | 

otf  a  amaA  baxl   Raod- — Aprt   IMS  l 

Eat  VHua    t*M    Approoad  tor  ofk-  ! 

Ffta*C  CariuDd.  Sacratvy  o< 


arrtoarraaamam  to  donor  and  US 
Qo^^mmant 


Nonacoaptanoa    taotad    hawa    cauaad 

anto^MamafU   to   donor   and   US 

Qc^Mrnmant 
Norwcxsaptanoa    <aoi*l    iw»a    cauaad 

a"*iainaanw<   to   donor   and   US 

QoMrmaent 


Frank  C  Cartucci,  Secretary  of  Defanaa. 


to  donor  and  US 


Gcn^rnmant 


!(>«■>■■    woodan    aoraarv    tour-aao-  Tlan  Jtf\M\.  Vca  Pranaar  d  •«  S<ata    Nonaooapianoa    wotid    hava    cauaad 

aonad.  M«h  paa«ad  p«3k«aa  on  aach  Counca.  Paopla  i  Rapubic  of  Ona.           arrtoarraaamant   to   donor   and   U  S 

akta  Raod.— May  IMS  Eat  Vakia—  Qowamrrwnt 
>290  ApprT>«ad  tor  of«cM  dtaptay 

Ff»*  C  Cvkcn.  Saoratary  ol  Dataiai  ,  Safmtmm.  patnanQ  on  ixory    Racd -  LTQ  MikhMi  Aiakaandro<toa  Moaajig     ;  htonaccaplanoa    wotMO    h»i«    cauaad 

1^    IMS     Eat    Vdua— $400     Ap-  Qanara*     Olfciar     M     Khafbarovak.        antoafraaamani    to   donor   and    U  S 

prcwad  tar  ofUcMf  daplay  SowM  Union                                                  Gowammanl 

Lar^a  woodan  daplay  boi  coraanng  Maihal  Gort>acha».  Qanaral  Sacra'ary  ,  Nonaccaptanca    •outd    hava    cauaad 

of    tw   C>^rtnt    Cmiartli   of    tw  {      aiatiaraaamani   to  donor  and   U  S 


Frank  C  Caikjoct  aau»«ai|  of  Dataaaa 


knMai    aiigiwx'J    braaa    ar>d    gokl 
Raad~44ay     IMS      Eat     VMua— 
tiJOO   Rapar«a«  to  OSA  Nowamtm 
22.  IMS  pan(*ig  iranatar  to  OSA. 
Ffar*  C  Carkioci.  Saoratary  at  Datanaa  <  Larga    aoodan    boa.    daujrMad    •»     Oh  Ja  Bok. 

(Art  of  Naaa«  Mbot.        tanaa  of  Koraa. 


Coww— a  Party  of  tm  Soiaal  Unwn.        Oowamman 


Mra.  Frank  C  Cartucci,  wrta  of  the  Sec- 
retary of  Detartsa. 


Frank  C  Cartuca.  Secretary  of  Delenae. 


Frank  C  Carkxxa,  Secretary  of  Defense 


Frank    C    Carltxxa.    Secretwy   of   De- 
fense, and  Mrs.  Carhjcd 


Frank  C  Cartuca  Secretary  of  Defense 


Mrs  Frank  C  Cartucci,  aiHe  of  the  Sec- 
retary of  Defenaa. 


Frank  C  Cartucci.  Secretary  of  Oefenaa 


Frank  C.  Cartuca.  Secretary  of  Oefenaa. 


Sal  ol  wooden  bookandi  made 
Xanlhorrtioaa  (blackboys  or 
kaaa)  ol  Auabata.  Racd-^luna  29, 
1968.  Eat  Valua-S2S0.  Raportad  to 
6SA  Novambar  7,  1968; 
MnalartoGSA. 

Repica  ol  gun  uaad  by  Iha  Angolan 
rraadow  Fighlara,  made  ol  wood 
and  twory.  Racd.^Juna  27.  1968. 
Eat  Vakw— $800.  Apprmwd  tor  oHl- 
daldaptay. 

Colacllon  of  8  gold  and  atvar  coins 
(dtoars);  4  gold  coina  (91^%).  wid 
4  alvar  cotna  (8^6%);  In  dtoptay  box. 
RwxL-Outy  1968.  Eat  Valua— 
$1,554.  Reported  to  GSA  October  6. 
1988;  pending  iranstar  to  OSA. 

Smal  Ighl  bkje  porcelain  lea  aet 
Reed.— Auguat  1988.  Eat  Vakia— 
$150.  Raportad  to  GSA  Februwy  6. 
1989;  pendtog  tranalar  to  GSA 

Set  ol  2  porcelain  wine  decanlera  In 
shape  ol  ladiea.  aihila,  red  and  goU 
($05):  and  2  booka  on  ii4oaoow:  one 
anWed  MOSCOW;  the  other  on  wt 
gaflartes  in  Moaoow.  with  phoio- 
grapha  and  deacrtpbona  ol  wtvMrtis 
($50).  Reed— Auguat  1988.  Est 
Vaiue-$t45  Reported  to  GSA  Feb- 
ruary 6,  1988;  pendmg  transier  to 
GSA 

Sword  (poimar  not  cutting  awortl)  an- 
caaed  In  ckMonna  cover  with  ctoi- 
aonrta  handto  (wtMe  tnd  goW) 
($250);  and  pink  martota  ptaqua  yrilh 
arabtem.  Reod— September  1988 
Est  Vakie— $250  Approved  tor  ofli- 
daldtapiay. 

Smal  wooden  chest  roaewood  with 
braaa  and  while  )ada  May.  Reed— 
September  1968.  Eat  Vatoe— $175 
Aproved  for  offictal  dieptay. 

Kntla  with  aiivar  and  goto  lni«d  sheath. 
Reed— September  1968.  Eat 
Vakje— $350  Reported  to  GSA  Feb- 
ruary 6,  1989;  pendrig  franafer  to 
GSA 

Large  ornate  wall  ckxk.  brass.  Reed  — 
October  1968  Est  Vakie— $250  Re- 
ported to  (sSA  Febnjary  6,  1989; 
pendng  transfer  to  GSA 

Saver-ptated  tea  set  with  planer  and 
porcelain  cups  trimmed  with  sitver- 
ptate.  Reed— November  1988  Est 
VahM— $500  Reported  to  GSA  Feb- 
ruary 6.  1989;  pending  fewfsfer  to 
GSA. 

FKnitocfc  pistol  with  deenmg  bnjsh,  in  a 
caaa  Reod.— November  1968.  Est 
Vahie— $259  Reported  to  GSA  Feb- 
ruary 8,  1969;  pending  transfer  to 
GSA 

Black  crepe  evening  draas  wW)  se- 
quina.  Reed— November  1988.  Eat 
Vakje— $80  Reported  to  GSA  Febru- 
ary 6,  1989;  pervSng  tranater  to  GSA 

Sterling  Mver  cigarette  box.  Reed- 
November  1988.  Est  Vakie-S300 
Reported  to  GSA  Februwy  6.  1969; 
pending  Iranatar  to  GSA 

Vokjmaa  1-8  of  300  masterpieces  of 
paimings  in  the  Palaca  Muaeum,  In 
Befng.  China.  Reed.— November 
1988.  Eat  Vahi»-$344J0.  Raportad 
to  GSA  Fabniary  8,  1989;  pending 
tranalar  to  <>SA 


Identity  of  foreign  dortor  and 
govarrwnant 


Qrcumatancas  Qualifying  accaplanu) 


Kim  Beaztey. 
Auataie. 


Minister  tor  Oelenee  of 


Jonas    SavimbL    Insivgeni    Chief    of 
Angola.. 


SaMl  Al  AbduM)  Al  Saim  Al  Sab^ 
Crown  Prince  and  Prime  kinstar  of 
the  Slate  of  KuwaH 


Nonacceptanoa  wouto  hava  caused 
embarraaamenl  to  dorwr  and  US 
Goverrvnerk. 


Nonaoceptanea    wouM    have 
r»i*iaiiaaaiiieiii   to  donor   a 
Government 


US- 


Nonacceplarx*  wouW  hava  rsuaed 
ambarraaaniai*  to  donor  and  US 
Govamment 


Mrs.  Dmitrty  Yazov.  Wife  of  the  Mnster    Nonacceptance    woiid    hava    caused 
of  Delenae  of  the  Soviet  Unoa  embenaaameni   to   donor   w«]  US 

GovemmerM. 


Dmitny  Yazov.  iMhraster  of  Delenae  of 
the  Soviet  Unioa 


General  Oir  Jwei.  Mnster  of  Defense 
of  Chaw. 


Nonacceptanoa    wouM    hove    mumxt 
arrbmttmnwrt   to  donor  and  U.S 

Govemmen 


Nonacceplartca  would  hava  caused 
amberrasament  to  donor  and  US 
Government 


Mrs.  Oin  Jkaei,  (Tang  Xianmei),  wife  of    Nortacceptanca    wouU    have    caused 
the  MIniBter  of  Delenae  of  China         j     embarraaamenl   to  donor   and  US 

Gcvemment 


liAnister  of  Defense,  Juanarena  of  Ar- 


Nonacceptance  wouM  have  caused 
embarraaamenl  to  donor  and  US 
GoverrvnerA 


Minoter  of  Defertse.  Bofcenstevt  of  the  ;  Nonacceptance  wouU  heve  caused 
Nelhertands.  embarraasmertf   to  donor   and   US 

G<;^^ornmorTl 

FieM  Marshal  Mohamad  Abdei  Haiem  j  Nonacceptance  wouM  heve  cauaed 
Abu  Ghazala.  kilinister  of  Defense  \  embarraasment  to  donor  ariti  v  S 
arxJ  Miktary  Production  Egypt  Government 


Field  Marshal  Mohamad  Abdel  Haiem  I  Nonacceptance    woiid    tm^ 
Abu   Ghazala.   Ii4inislar  of   Defense  >     emberraaamem  to  dorxy   a 
and  Military  Production  Egypt  Govemmen 


FieM  Marshal  Mohamed  Abdei  H^em  i  Nonacceptance    woiM    have 
Abu   Ghazala,    liMnislar   of    Defenae  l      amberraaamerk   to   donor    a 


US 


US 


andMiitary  Productton  Egypt 

FwM  Mwahal  Mohamad  Abdel  Hatam 
Abu  Ghazala.  MIniatar  of  Delenae 
and  Mriltary  Production  Egypt 

Cheng  Wei- Yuan.  Minister  of  Detenae 
of  China. 


Government 

Nonacceptance    wouk)    have 
errtoarraaamenl   to   donor   a 
Govemmerk. 

fttonacoaptanoa    woiJd    hava 
embarraaamenl  to  donor  « 
(Government 


US 


us 


Fwknl 


/  VoL  &<  No.  4ft  /  Thura^y.  Ktkrch  ».  MM  /  Hottan 


AG£MCr  DEMMTMEMTOf 


F(M*   CX    Car«c!a.    SwmMh    oI    0*- 
vl  l*K  Car«jooL 


ifvx*    (Wang   bo1«.    a*:..   •  fetack 
irwnM  <ii«i  aMM  bordv«    Raod  — 

No»fTO»  lam   Eat  vaiu»— nso 

HiOOrtad  10  OSA  FatvuwT  &,   ia0». 
toOSA. 


to   donor    and    US 


yn  Franfc  C  Cl^Ajoa.  Mto  a<  «m  Sao- 


twvSa  ^Mxl  — HwwOf  IMS.  bl 
VMu»— MOO  naportK]  to  OSA  F«t>- 
rMVY    a.    iaa»    (MreSng    nnatar    to 

OSA. 


Ftanii  C  C^iW^ok  ^atimwy  vt 


Ftv*  C  CariMOO.  iaantart  at  DUainm 


C  O 


Frar*  C  Car%jcci,  Sacratary  o«  Oalaiiaa 


C  Cartaai. 


ton  at 


Cotonal   Jamaa   F     Camav.  Jt^  USAf 
OMoa  of  tta  <liinfc  I  Bauia^i   o< 
Dalaiaa    (haamaMonat    3acu«y    Al- 


■tonaa  Haod  III  irtir  iaa&  Eai 
Valua-~C3.000  Raportad  to  OSA 
Fatiruary  0.  tflST.  pandno  nnatar  to 

OSA. 

n.  iMI  »aa  0«Ma  HMtd.  t^U  Mid 
bTMa.  Waort.  >to<—i»ai  lOM  Eat 
VMua-4/W  Raportad  to  OSA  Ht>- 
nmy  «.  IMS.  par«ft>g  fraratar  to 
OSA. 

laroa    Hartrw    rt»ar   laa   aaMtoa.    hv 


AOM  MMaai  J.  OoaMk.  Jr,  UMi  ClM«- 
man.  Joan  Oiala  ct 


AOM 


J   Croaa.  Jr  .  USN.  Oa* 
a<SML 


J    Cnwa.  Jr     ««a  o< 
Oaamarv  Jcma  CMala  a(  SMI 


ftaod  — Oacawtoar  IMS  Eat 
t7  SOO  Raportad  to  OSA  Fatn«ry  «. 
1  M»  panding  tranatar  to  OSA. 
Caramoraat   mnrd   m   Z2K   ^MHiMad 
^aa»   Raod -OaoaM«ar  IMS  Eat 
Vilua— «2.SO0    Approoad  tor  ofltoM 


4O00.  M«r  WaOac*.  vprw  21*. 
aatt  oonfewaort  tocA.  7^  Racd- — 
OacaaOar  IMS  Eat  yalua-«140 
to  OSA  Fabrxarr  «.  1H»: 
toOSA. 

M«  tec«d  H. 
m^ai.  t A^'.  aib  OMMMtaa  iHli. 
broan  Raod  — Oaoanttar  IMA  EaL 
valua— (tza  napurtiJ  la  OSA  Fate- 

OSA 
Man  •  Bauma  wvl  llatciar  aalch.  1SK 

Qoio  and  aHaaaaa  Maai  naoa — jarv 
uary  IMe  Eat  VKua— S1700  DaAw- 
arad  la  aSA  Am«uM  It. 
nap*ca  of  *<a  "Ftral 
haad  Torpado— 1606."  al  tm  ort^nal 


to   dortor   arv)   US 


U& 


to  donor   and   US 


Go^mmanL 


Norvacoaplanoa    aoukl    hawa    cauaad 
a<i<iMiMWi»ar«    to  donor   and   US 

Govairwnarl 

NorwutapMnoa    would    hava    cauaad 
aiKiMiMamanr    to   donor    and    US 

Gcw^ammar*. 


TiMi 


yt*.   Donoa  J 


Saontaty  to 

at 


(liaaii— uiial  SmoMttf 


of  CManaa  (Pubic  AMaaat 


twa  E«. 

provadtai 

Muaaum.    Waaravton    Navy    Yarrt 

Maitanglorv  CC 
Taaa    ^<ym^    Qata"     Ei«v«a    Ouaru 

Ooi*.  baaaa^  »%>-  ■  lOW    Raod.— 

U^  S.  IMS.  EaL  VHaa    Ifloq  0» 

■varad  to  QBA  At«jM  ^  K  tM« 
laK    goM    nacfelaoa.    aM>    targa    gotd 


iw   ttH.  Cat  Viti»  Wiwn 
OaCwaradtoOSA  Augual  11.  IMA 


u«y      IM*.      EaL     Walu»-«1JiO 

Trwatanad  to  MS  SaplanOar  20. 
iMItparOSA. 
Uan'i  laMiia  and  Miraur  mMk.  \m 
goM  and  olMrtaaa  oiaal.  aM  mm**- 
w^  am  Mn.  Waod-^lanaari  1M6 
Eat  V«ua— (I.MO  Dal>arad  to 
OSA  Kjam  11    1M« 


M  moMai  Tha 
tw  Stata  o<  Bafirrtn 


TIM 


TlWi 


US 


Norvaocaptanoa    waM    htff    cauaad 
antovmanwm   to   donor   and   US 

Gowammanl 

Non-accapttrwa    aouid    hava    cauaad 
amtMTaaamwil    to   donor    and    U  S 

GovarrvnarA 


NorvaccaptarxM    aoiM 
aaMaaaaanMnl   la 

GovarT¥TianC 


UlS 


antoarraaamam    to   donor   arxl   U.S. 
OovammanL 


Nofv^ocaplanoa    aouW    hawa    cauaad 
to   donor   and   U& 
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AGENCY:  DEPART»(tNT  Of  Defense— Continued 

Report  ct  Tangl)la  QM* 


Noma  and  Ma  a«  paraon  accapang  gW 
on  bohaN  o<  ttw  U.S.  QovwnRMni 


Om.  data  o<  aocaplanca  on  bahiM  of 

Iha  U.S.  Qovammonl,  aaHiiialaU  vakia, 

and  currant  dkpoaitton  or  location 


J    OarMi  Howrard,  Aaaiatani  Sacratwy 
o<  Datanaa  (Public  Affars) 


J    Oanial  Howard,  AaaMant  Sacretary 
o(  Datanaa  (Pubkc  Aftairs) 


U  CoL  SteptMn  J.  Labadia.  USIylC. 
Aida  to  tha  C^arman.  Joint  Oiiet*  ol 
Staft 

Miton  L  Lotv.  Oaputy  Undar  Secretwy 
o(  Oafanae  lor  Acquiaition 


Captain  Tarasa  Maaon.  USAF.  M.D.. 
Fight  S«*oaon.  A»  Forca  Oinic  Parv 
tagofv 

E  O  Joaapti  liAcMRan.  Paldstwi  Couv 
fry  Diractor.  Dalanae  Security  Aaa«t- 
arKa  Agency. 

Bng.  Gaa  David  C  ktoade,  USA,  As- 
•Mlani  Daputy  Diractor  tor  PoMco- 
MWai-ir  Affavs.  J-6,  Orgartzation  of 
tha  Jar*  Oiett  of  Staff 


CDR  waiwn  A.  Miner.  USN.  Country 
Diractar,  MESA.  Office  ct  tha  Aaaist- 
ant  SacTBtary  of  Detenaa  (Intema- 
bonal  Security  Aftairt) 

U  CoL  Edwanl  J.  Robeaon,  USI4C.  J- 
5.  Organoation  of  tha  Jont  Oiieta  of 
Stafl 


Glenn  A.   Rudd.  Deputy  Director,  De- 
ienaa  Security  Asantwice  Agency 


Glenn  A.   Rudd.  Deputy  Drector,  De- 
fense Secunty  Aasntance  Agency 


RAD»<I  Joaeph  C  Strasser.  USN.  Exec- 
utive Aasistani  to  ttw  Chairman.  Jooil 
Chiel*  of  Sun 

RAOM  Joaeph  C  Straaaer.  USN.  Exec- 
iMva  Aaaiatani  to  the  Charman,  Jo«it 
Chiefs  of  Staff 


Strand  of  cuNurad  pearls,  approx.  19' 
Reed.— January  1M8.  Eat  Value— 
WOO.  Oetwered  to  GSA  Augual  11, 
IMS. 

Stertng  atvar  tray,  approx.  9'  in  dtama- 
lar,  with  artgraved  deilga  Reed- 
December  1968.  Eat  Value— $500. 
Reported  to  GSA  January  4,  1969: 
pendng  traf«ter  to  GSA. 

Men's  Omage  quartz  "Se«naster" 
watc^  gold  and  stalniees  steel 
Reed— May  1988.  Eat  Value— S500. 
OeHverad  to  GSA  August  11.  1968. 

Inscribed  omainental  pewlar  wirM 
vessel,  with  handle,  approx.  23'  Mgh. 
Reed— October  14,  1968.  Est 
Value— S850.  Approved  for  official 
dnpiay. 

Man's  Bauma  and  Merder  watch.  18K 
gold  and  staimesa  steal.  Reed— Jan- 
uary 1968.  Est  Value— $1,700.  De«v- 
arad  to  GSA  Auguat  11.  1968. 

Onyx  lamp,  approx.  19W  lal.  Reed- 
January  14,  1968  Eat  Value— S2S0. 
Deiverad  to  GSA  Auguat  11,  1966. 

Men's  Garrard  watch.  Quartz,  gold  wWi 
black  laattwr  straps.  Reod— Deoenw 
ber  16.  1968.  Est  Valu»-$800.  Re- 
ported to  GSA  January  10,  1969; 
pending  Iraneler  to  GSA. 

Man's  Baume  and  Mercier  watch.  IBK 
gold  and  slainlesa  steal.  Reod-Jwv 
uary  1968  Est  V*je— $1,700.  Delv- 
erad  to  GSA  August  11.  1968;  pend- 
ing frwialar  to  GSA. 

Men's  Tisaot  watch,  with  Bahrain  De- 
fense Force  Crest  PR  100.  gold  and 
stainless  steel.  Reed— January  20, 
1968.  Est  Value— $400.  OeAverad  to 
GSA  Auguat  11.  1968. 

Lades'  quertz  gold  watch  (SIOO);  table- 
ciolh.  88'  X  69'.  WK)  10  napidns 
($150).  Reed— September  22.  1966. 
Est  Vtfue— $250.  Reported  to  OSA 
November  28.  1988;  pending  transfer 
toGSA. 

Decorative  wooden  table,  approx. 
22^'  m  dwmeter  and  22H'  high. 
Reed— November  30,  1968  Est 
Value— $350  Approved  lor  offictal 
diaplay. 

Chopard  gold  mantel  dodi.  6'  x  3*. 
Reed.— May  4,  1988  Est  Value— 
$500.  Reported  to  GSA  Febniary  6. 
1M9;  periding  transler  to  GSA. 

Men's  Oopwd  watcK  18K  gotd  and 
stainless  steel,  Monte  Carto.  Reed.— 
May  4.  1968  Est  Value— $2,500. 
Reported  to  GSA  Februwy  6.  1969; 
pendvig  transfer  to  GSA. 


Identity  of  lofaign  donor  I 
government 


Circumstances  luaWytng  acceptance 


laa  bin  Sulmen  Al  Khafefa.  The  Amir  of  |  Non-acceptance  would  twve  causae 
tha  State  of  Bahrain.  embarraaament   to  donor   wvj   US 

I      Government. 

Mutasim  bin  Hamud  al-8uaaid^  Miniater  \  Non-acceptarKe  would  have  caused 
of  Stale  lor  Defense,  Sutti  nata  of  embanasameni  to  dorxy  u»a  U  S 
Oman.  Government 


Isa  bin  Sulman  Al  Khaifa.  The  Ams  of  '  Non-acceptance    would   twve    caused 
the  State  of  Bahrair\.  embarraaamam    to   donor   and    US 

GovemmerM. 

IGA  Victor  Marcels,  of  Directon  des  ;  Non-acceptance    wotid    have    caused 

entoerrassmem   to   donor    mi    US 
Government 


Recherches   Etudes   et   Techrvques 
(DRET),  France. 


Isa  bin  Sulmwi  Al  Khafita.  The  Amir  of 
the  State  of  Bahrain. 


Non-acceptance  would  tta^  cauaed 
embairasameni  to  donor  and  U.S 
Govemmer4. 


General  Mohammad  Zis-ul-Haq.  Pras»-    Non-acceptance    wotAI    tmm 
dent  of  Pakistaa  emberrassment  to  donor   a 

Q^ommorK 

MQ   Mazyed   AbdU   Raman  Al-Same,  i  Non-aeoeptwtoe   woijd    have 
Chief  of  the  General  Staff.  Kuwaa  !     embarrassmar*   to 
Anned  Forces,  Kuwait  Govamment 


US 

jsed 

US 


Isa  bin  Sulman  Al  KhaKa.  The  Amir  of    Norvacceplance   would   have   caused 
the  Slate  of  Bahrain.  embarraaamem   to  donor  and   U.S 

Govornrttoiit 


MG  KhaCta  Al  Kh^Ma.  Chlel  of  Staff, 
Bahrain  DelerKe  Force,  Bahrairv 


General  and  Mrs.  Chen  Hamg-Ung, 
Commander  In  ChMf.  Republic  of 
China  Air  Force. 


NorvacoaptarKa    aouto    have    caused 
embanassmenf   to   donor   and    U£ 

Govamment 


Norvaccaptance  woiM  have  caused 
emberrasamenl  to  dorvx  and  US 
Government 


Syed    IfW   Haider   Zaidt    Secretary   of  i  Norvaccaptance    aoiM    have    caused 
Defence  of  Pakistan  embarrasamer*   to   donor   and   U  S 

I      Government 


Isa  bin  Sulman  Ai  Khalifa.  The  Ait*  of  '  Norvacceptartoe    would    have    caused 
the  State  of  Bahrain  j     ambarrasamem   to  donor   and   U  S 

GoMerT¥nent 

Isa  bin  Sulman  Al  Khalila.  The  Amir  of    Nor>-accaptarx:e    woM   have    rmmni^ 
Vye  State  of  Bahraw  embarrassment   to   dorxy    and    US 

I      GovernmerK 


AGENCY;  Department  of  Defense 

Report  of  Travel  or  Expenses  of  Travel 


Name  and  tMto  of  person  accapkng 
bevel  or  travel  axpanaes  coneMem 

Brief  description  and  estimated  value  of 

travel  or  fravel  expenses  accepted  as 

consistent  with  the  vitereets  of  the  U.S. 

Untied  States 

Identity  of  foreign  donor  and 
government 

wi»i  the  interaats  of  the  US 

Crcumstancas  (ustifytoe  acceptance 

NEGATIVE - „.._ _ 

/  Voi.  X  Na  45  /  nuraday.  KUich  a 
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Aaemcy:  fCDiMML  Ootmvtmcjmotm 


AGENCY:  DEPARTMENT  Of  Justice 

Rapnt  ol  Tanglbta  QMi 


XfntH  OMOrvVSn  TO  ( 


US 


M  MtMMi  of  ««•  US 
1  OOOMMHf  OMlMtfB  •«• 


(tonor  mtf 


Nama  and  M«  3(  parwn  accapllng  gift 
on  tMtMH  oi  tw  U^  QoMdwriMt 


ClcxntwK—  Maying  acoaptanc* 


WHam  S   Saaaiona.  Oactor,  Fadaral 


lagrt  Adx«o>  to     Lodging,  ma^a  ard  k>-oour*v  tanapor      Aotonlo  F   Canaa.  Emo**  P>«ai*n(.  '  Mr    ScMchang  «*aa  irMNad  by  Coata 
laaon  ■■pi'Maa  prtMdad  tor  parao-        Coala   ftean   InaMula   of   ElaoMOty.        Ftea   to  pafmapa«a  n   tfia  aananar 
»i  iifi»aui1  aawnai   oal*-        Qantnmmrt  ai  Coala  Wo. 

of  tw  Coala  i  to  hava 

ha«a  raiaarl  aiitiaiiaaamam  to  bo*i 


I  of  Ekcaioay  (ICEI  Ea- 
al    a.»panaaa     S31& 
rkna  o<  aooaplapoa    U^  »  4  2«. 

19m 


AGEP^CY    DCPAflTMENT  OF  HEAITM  AND  MWHAII  SCNWCtS 

ia<  Til  tttm  awa 


■a  0*  paraon  mxm!M:\  J*<   \    -^  ,.  o 
I  al  »ia  U  a  CkwammartI  ^^ 


OcKwalancaa  juaWymg  aooaplanoa 


Buraau  o(  Invwttgation. 


Dick  Thomburi^  Atloroay  QananI  ol 
ttia  UnMad  Stdaa. 


Dick  Thwntoun^  Aaornay  Qanarai  ol 
Iha  UnMad  SlMaa. 


Gm.  data  of  acoaptancaon  bahaM  of 
and  curani  dkpMteii  or  locaton 


WInchaater  M.  wlih  |y)W-platad 
woa>»ar  nwtf— May  20,  1988  Esl 
Vi*i»-«490  PlaMrwt  for  oflk:M  dM- 
ptey  in  ttia  HacM^  oflfoa. 

Kofvan  EdHon  ^ipar  KnMB  Sal 
Raod.— Odobar  15.  1986  EaL 
Vakia— S2S0  Retain  «or  officii  dia- 
ptay  In  iha  Olreclor'a  oftica. 

Coal  CMacvoft,  O^^fiipic  ooftvnaffiors* 
ttva  aat  Raod.— Mach  ti.  1988  Eat 
Vahja— 8600  Ralainad  lor  ofliciM  dto- 
pl^f  Iw  tfca  OtoclBV*s  oMoa. 

09  Vaaa^  Uaan  glaaa.  ambar,  Racil- 
Odobar  27,  1968  EM.  Vriu»-«900 
Ralainad  tor  official  diaplay  in  9w 
Oiractor's  ofAca. 

t*  II,  I  |M      D^^^^hria  I  I,  II  ;  iiM  II    I        -■  tk^agAB        O* 

oooa  raawng.  oepicanQ  nao  oatia,  7 
X  5'  Raod.— Octobar  6.  1966  Eat 
Vilaa  >»08  naWiiuJ  for  oMeM  dto- 
0^^  In  Ma  OMca  0^  tfia  AHomay 
GartaraL 

Pawlar  Bo«4,  wittt  handtoa  Racd.— Da- 
oambar  1.  1968  EaL  Value— 8190 
Relaiitad  tor  ofRcial  dapl*y  in  Vm 
OfSoa  of  Iha  Attorney  Qanarai. 


Norman  Misiar,  Cnmnwaiinner,  Royal 
Cinadtan  Moualed  POioa>  Canada. 


Baa  Klyung  ki.  Okaclor.  Agency  for 
NaOonal  Sacuity  Planning  RapuMic 
of  Koraa. 

A»wi  Moo  YNA.  Olympic  Repreaanla- 

9m.  RapuMc  of  Korea. 


Qartiart  Boadan.  Praafetaot.  BFV  Fedar- 
rf  RapUbic  of  Gonnany. 


Ctf  Chang.  MHaiBr  of  Juafta.  Peoptaa 
Rapubic  of  CMrw. 


H. 


C»nc- 
ai 


us 


us 


Go^^emmanL 

Non  acrapfmce   aoM   hava 
ambarraaameni   to  donor   ai 
G^^ommorH. 

Non  accaptanra   wodb   tww 
arrtMrraaanMnl   to  donor   ai 
GowenaMat 

Norvacoepianca   «KMld    hewe 
ambarraaamani  to  donor  m 
Govommonc 

Norvaccaplanca   wotA)    ha^ 


Nor>-aocaplanoa  would  haws  pataad 
anOarraaawarM  to  donor  and  U.& 
GcMvnnianl. 


US 


AGENCY.  AGCMCV  POR  iNTEMWkTIOtML  DCWEUOMfKirr 


AGENCY:  DEPARTMENT  OF  JUSTICE 

Report  of  Travel  or  Ei^enaaa  of  Travel 


EBoa.  PrafBoi 

■oar.  USAiO/l 
Cameron      SrrMh.      AJO      Conaiilv*. 
U8AJO/1 

FtM 


landed    by    tou    par<c<>ar<^    ToM 
Bleco«af  MaB.ai> 


Aaandad  abowa 


Qpmani  A«— <ii<:a  CommMM*.  Par«. 


Joeap^  C    Wtteelar    Cl^aantarv   Ow^a^ 


Joaaph  C  WhaMi.  Oiaaniarv  Oawet- 
opmant  Aaaratanos  Cxjrmnttmm.  F>wii, 
Fianoa 


liliiaiig    of    tw    Alhoa    CommMea    o( 
trail  leaLi  lal    Farazw    0«w«lopmanl 

««M  ai  LoMK.  Tofe  fix;  pMri  lar 


#OC  Lean.  T09D 


ooal- 12.440 
Ararat   Idi    al 

*ni  ttiBiJei^  jMi^  i-ai  tan.  Moan 

room  md  maelB  lor  teo  ft^^  mvl 
taodaya  tolBl  nWiiieHJ  ooela-»200 
Sympaaa«a  on  Via  OrtalB  of  tw  Qtobal 
9 (lam  m  Viarvia.  Auaaia.  SepMm- 
bar  2»-Oclabai  1.  laSB.  Ham  cosm 
tor  tao  day*,  (ano  rt^Ht  ml  break 
leal  total  laaiinlaij  ooali - (24(L0a 


Coopersaon. 


travel  or  travel 


oflheU.S 


Sema 
Same 


Edwtn  Maaee  m.  Atlomay  General  of 
the  United  Stataa. 


Edwin  Maeee  Nt,  Attorney  Qenenrf  of 
the  UnNed  Statea. 


on0 


ertaval 


■Qieaaaa  aooaplatf  ai 
•»iNlB*ia»orfiaU. 

UnMadSlalaa 


Lodging  af«l  air  travel  aKperwaa  arblle 
on  ofHdal  viait  from  Augua>  12 
•bo*#»  t9,  t987  Lodging  Eat 
Vtfue— S2.000  Air  travel  from  Ba«ng- 
Xian  Doiiing  Eat  Vakje— $700. 

Lodylrtg  a^iAa  on  offtcMl  Milt  from  June 
1  through  4.  1968  Eat  Vahi»— S350 


Identily  of  foreign  domr  and 


Zou  Yu,  MUiiar  of  Jualfoa 
Repubic  of  China. 


C*ca«nstafKsc  ^tfUfyaig  acoapianoa 


Norvaooeptance    wouM    tm<m 
ambenaaameal  to  donor  and 
StMea  GovemmerA. 


Frectendi  Zknmenrtaa  MMalar  of  8h    Nor>-acceplance   aould   have 
imwior.  Fedarif  Rapubic  of  Germany.  I      Bmbawaeainart  la  doraoi  and 

Statea  GoveavaenL 


Norv^eocaplanca  imxM  have  cauaad  an 
iijieiiaaaniaiil  to  irw  U  S  Qowem- 
men  and  FDC 


to  be  n  ffte  tteei 
OCCO  to  Btland  tm 


AGENCY:  National  Encxjwment  fob  the  Arts 

Report  of  Travel  or  Expenaea  o>  Travel 


Neme  wid  Hia  ol  I 
travel  or  travel  expenaea  ronaiatari 
uMlh  the  intereels  ol  the  U.S. 
Goverrvnent 


Jeervw  RTmelander  Special  Aaaiatam 
la  Cliai^aan  Joan  Rhfeielartdir  ^ua- 


EMef  daaaWon  and  aeamated  vakia  of 
avvel  or  trwfvf  aapenaaa  accepted  aa 


aapenaaa  acoepted  aa 
1  the  iagnMU  ol  Via 


U.S.  Government  and  occurrwig  outaida 
the  Urvled  StMea 


■  ilaiaei  of  itw 


to  be  m  the  beei 
OECO  to  altwx)  INs 


S100  rublai  ($165  par  day)  per  diero 
hotri  owned  by  USSR  Academy  of 
Sciencea:  aaaianed  hoM  ooeti.  Sep- 
tember 4-8,  1968 


IdanWyaf 


Orcumstances  lusalying  acceptance 


USSR  Academy  ol  Soancea 


iporwuad  by 

Arts  and  Saencea  and  USSR 
my  ol  Soenoea.  Moecow 


co- 
ol 


AGENCY:  NATIONAL  ENDOWMENT  FOR  THE  HUMANITIES 
Report  01  Tangible  Gifts 


Nwna 
00 


iMe  ol  peraon  accepirtg  grfl 
'  of  the  U.S.  Government 


Gift  date  of  acceptarx^e  on  behalf  of 

the  U.S.  Government  eetlmatad  vafoa. 

and  current  diapoaition  or  locabon 


Identity  ol  foreign  doror  1 
government 


Crcumstances  lusatyng  acceptance 


Lynne  V  Clieney,  Chairman . 


Bkja  and  white,   rectangular,   ceramic  Or.  Chung  Han  Mo,  Korean  Mvastei  0*     Ktorvecceptance    ocxAi    rwve    caused 

bud   vaae   approximately    10"   h^jh  Culture  and  Intormabon                       1     enoarraaameni  to  dono' 

Recd.-May  2.   1968    Est   Vatoe—  { 

S350.  Approved  tor  official  use  | 


BEST  COPY  AVAILABLE 


/  Vol  54.  Na  45  /  Thuryj^y.  Maroh  9.  WM  /  Noticet 


Federal  Rei^tet  /  VoL  54.  Na  46  /  'Hiuraday,  March  a  1960  /  Niobces 


lOOM 


AGENCY:  DePAITTMCHT  OF  THE  NAVY 

nunrt  of  Tang«M  QAi 


AGENCY;  Departmemt  Of  THE  Navy 
Report  oi  Trawal  or  EMponiM  of  Traval 


on  MM*  of  tw  U  &  Oiptmrvnm* 


KjMiy  0*  iQfVigfi  oonor  ana 


OcumatancM  MWy'iy  •ooaptanc* 


a     W     »«kM.    liSN.    U  S     OrtanM  dHign  poronir  ««m  Hwd-     CapMr  U.  Ktnli.  Comnwidkig  om-  {  NonKjcapMno*    •otM    rwv«    cmmO 
N*MI  Siuv^  Oapoc  YokoMAa.  AuguM  2S.   1887    E«.  Vilu»-|i86         o«.  YokoMM  Stopty  Dipol.  J«Mr        ■n«iWT— tkoi    to   donor   mi   US 

Approvw)  tor  omam  iSmlay  tilallin  S««  Oa*tnM  Foroa  OovarrvrwrH 

(iwMn«  OMrga  B  OM.  USMC.  Conv     HKkiw   and   Kooh   MP9   MbrrwcMn*    OwwrK  MohMWTiad  21m  Al  Hm\  Prtm-     Non-«cx«plwto«    Mxid    »wva   CMJMd 
nwvMr  r  OM.  US    Cw«il  Com-        gun     nwxl— Uay    28.     IBM     E«.  '      dwH  o(  PtfMMn  i      witfi^i— iiart    to   donor   «id    U  S 

Vifcj»— iVOOO    Approwad  tar  oMoM  Govarrwnant 


Nana  o(  Ma  o(  paraon  acoapttng  iraval 

Brtaf  daacftplton  and  aalimalad  vakia  of 

gnwi 

M^  donor  and 

I 

CkoM 

ntaraalt  of  ma  U.S.  Qowammani 

conaialani  «M»  a»  MMMla  of  tha  U.S. 
UnMsdSiaiaa 

imwiLii  iuaWyino  auCjautfKa 

— 

Oanwai  Oaorga  B  Cnot  USMC  Cotn- 
»  Om(.   U  S    Cwifral  Conv 


Li«i4ar>on*  Jamaa  B    FftipaMA.  USH 
Naval  Hoapitat,  Bathaada 


Captain   QavW  Q    Karnp.   USN.   Com- 
>nar«Sng  Onicv    Naval  HoaplUK.  Ba- 


Raar  Kttmnt  AnVnry  A.  Laaa.  USN, 
Commandai  Joan  Task  Forca, 
MkMaEHt 


Mra^  Laanna  C  Laaa.  a«a  of  Ra« 
A<*iara*  Ao«*or»y  A  Laaa.  L«N,  Com- 
nwwlar.  Joint  Taak  Foroa.  Mddto 
Eaat 

Ura.  Laar>na  C  Laaa.  M«a  o<  Raw 
Adrwal  AnVwny  A.  Laaa.  LiSN.  Conv 
mandar  Jar*  Tm*  Forca.  Mdda 
Eaai 

TKaraaa  C  Laa.  daugMar  o<  Haw  Ad- 
rnaaf  A/Hhony  A  Laaa.  USN.  Cor»v 
mandw     Jovn    Tuk    Forca.    MtdtSa 


Comnwxtar  Laa  K   Mandal.  USN  Naval 
Ho«P«a<.  Bathaada.  UO 


Liaularw^    P««w     F      O'Coorxjr      USN, 
Naval  Hoapaal  Baihaada.  MO 


Maior     Oanarai     Roai     8        

USMC.     CommarvSng    aar>arA     in 
Mama  Arcrifl  Wtng 


«  <  2s«  Raod- 
Uay  26.  IMS  Eat  VMua— <600  Ap- 
prowad  tor  official  dapiay 

Con«namora»«a  24tf<  Anmvaraary  goto 
oom.  10068  grama  In  >ii/<.  ZSfk 
goto.  01  87%  %ia  goto  Racd.-.A<y 
u.  1068  Est  Vifua— 1190  Baaxi 
haw  r\  CMaf  of  Nav«  Oparaitorw 
(OP-08e33)  panding  frana«ar  to  OSA 
tor  dlapoMton. 

ConvnamoraOva  2Stfi  Anrtfvaraary  goto 
oo«v  18068  grama  •>  ■■n^L  22lt 
goto.  01  87%  tna  goU  Raod.— Ji^ 
14.  1086.  Eat  Vdua— ti0O  B«>x] 
hato  m  CNaf  of  Nawai  Oparaiona 
(OP-OSeaS)  pandng  tarafw  to  QSA 
tor  dtapoaNton 

Rolaii  wimmmlLti  (Oyalar  P«rpa«uaO 
Racd-<Augual  24.  1B88  EaL 
Vafkia-47.060  Bang  hato  m  CfMf  of 
Naval  OpanMona  (OIMM833)  pand- 
tog  franatar  to  QSA  tor  dtopoaMon. 

k*i8-ootor  4  .  8  para«n  rug.  Raod  — 
Aprt  8.  1088  Eat  Valua— 8600  Ap- 
prowad  tor  ofltowl  dtoplay 

Rotoi    artatwaaji    (Oyolar    Parpatuaf) 
Raod.-A<jgual      24.       1068       EaL 
Vatu»-<&J79  Baa>g  hato  r  CMal  of 
Naval  Oparaltona  (OP-CWesS)  pand-  ' 
ng  Mnafar  to  OSA  tor  (SapoaMon. 

Rotai  arlakaalLH  (Oyalar  ParpaluaO 
Raca-Augual  24.  1088  Eat 
Vakja— «1.810  Bavig  hato  m  Oval  ol 
Naval  Oparaaona  (OP-06e33)  pand- 
ngtanatar  to  QSA  tor  dtapoafkxv 

Commamoratfva  16m  Anrtfvaraary  goto 
ooav  18068  grama  n  tm^H.  22k 
goto.  01  87%  Una  goto^  Raod-July 
14.  1968  Eat  VWua— «10O 
hato  m  Ctmt  of  Nav« 
(OP -00633)  parxing  Irwiatar  to  QSA 
tor  dtapoamort 

CommamoraOwa  2Sffi  Arvyyaraary  goto 
com.  18  988  grama  m  aaigN.  22k 
goto.  01  87%  Una  gokl  Raod.— July 
14.  1088  Eat  Vatoa— 8100  Baing 
hato  r  Chml  aH  Naval  Oparaiurw 
(OP -00633)  pamftng  »wia«ar  to  QSA 
tor  dapoaWon 

Braaa  oaramonial  haad-<>aaa  ««h  |ada 
anacTvnanta  and  glaaa  caaa  maaatr 
»X)  ir  -  13  .28  Raod—Marc^ 
25.  1966  Eat  Vakja— 8400  A4>- 
provad  tor  ol%aml  (Saplav 


Qanaral  Monammad  Z»  AJ  Haa  Praat-  j  Non-aocaptanoa    atouto 
dar«  ol  PakMarv  arrtoarraaamant   to 

Qovammant 
Hto   Ewatancy    Saad   Al    AMuila^    AJ     Non-acoaptWKa    anuto 
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Saban.  Ooam  Prvwa  and  Pnma  Uav 
'  Ol  KtMM. 


ambarraaamam   to   donor 
Govammart 


donor   and    US 


causad 
and    US 


Noma  of  Wa  of  person  accapUng  gift 
ol  bofialf  ttia  U.S.  QovarT¥nen( 


Hia    Excaaancy    Saad   AJ 
Saban.  Cfoam  Pnnca  and 
lalar  o<  Ki 


Al  I  Norvaccaptanoa    aouto 
Mw         ambarraaamani    to    donor 
Govammant 


and    US 


Captain  Hwry  T.  Rittanhouc.  USN. 
Commanttng  Oftcar,  U  S.S  Lms^^ 
(AGF  3) 


Vica  Admiral  Jwnaa  B  WMdnaoa  USN. 
Commandar,     Navat    Av     Systems 


US 


S^alk  laa  Bin  Sutowi  AJ  KhalKa.  Enw  ;  Non-acoaptwx»    «»oi*) 
o<  Bafraav  arrOarraaamanl   to   dorvr   and   US 

OovarrvnanL 


Shaka  Jawanar  Monarrvnad  AJqasaamt  Non-acoaptwtoa    woiid 

•4ta  of  She*  Or   Suttan  B«i  Monwn-  amfcwraaamant   to  donor 

mad    Alqaaaam,    Rular    of    Shariwv  Govarmanl 

UnAad  Arab  Emaalaa 

Sha*a  laa  Bm  StAnan  AJ  Khaila.  Enw  Norv-aocaptanoa    atoiM    rww 

of  Bafvaav  armtiarraoantani   to  donor   and   U  S 

Gowammar*. 


StMk  laa  B«i  Suknwi  AJ  KhWMa.  Ema 
ol  Baftran 


om.  dMB  of  aixaptwtoe  on  boMf  of 
the  U.S.  (3o»amtT>ent.  aatlmatod 
and  curranl  ^spoaitioo  or 


Engraved  Omaga  Slafnfeai  Steal  wnsl- 
waldv  Reed— february  IB,  1968. 
Est  Vatu»-$2go.  Being  hato  n  Chief 
of  Hmul  Optntam  tOV  UBBJi) 
pendng  Iranalar  to  GAS  tor  disposi- 
tion. 

27-  pink  corat  neddaoe.  Rood— Aprt 
19,  1068.  Est  Value— tlOO.  Beir« 
haM  la  CMif  of  Nwtf  OpvalaMa 
(OP-oaaa3»  panUng  Mnafar  la  6SA 
lor  dHpoailton. 


hlenOty  of  foreign  doitor  and 


Qrcumstarxses  justityng  acceptance 


H.H.  ShaBch  Is6  Bin  Sukaan  Al 
Tlw  An*  of  tie  Slate  of  Bahran. 


Mr.  Ckange  Mbtg-Yao. 
of  the  rui.mliMlMi  Cound  on 


Non  acceptance   wouU   have 
witMiiaasmeni  to  dorxy   a 
G^remmsrC 


Nor>-accaptanoa    «to«*>    have 
emtMrrBsamer*  to  dorm  a 
Gcwonanerc 


US 


U.S. 
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Samuel  Caallaman,  Protocol  OfAoer.. 


Hia    EicaSancy    Saad    Al 
Sabafv  Oown  Pnrx^a  wto 
atar  ol  Ki 


Norvaccaptanoa    mxAJ 
arTtoarraaomant   to   donor 
Govammen 


US 


Secretary  U.&  Eiiftaa- 


Hia    Eicaitancy    Saad    AJ 
SaPali.  Cromr\  Pnrwa  wto 
•lar  ol  KuMWt 


Al     Nor>-eocaptanoa   wotM 
Uw        arrtoarraaamanl    to   dorvx 
Govammant 


AJ     Norv-accaptanoa    wouM 
Mrv         embarraaamar^    to 
Govammant 


and    US 


causad 
and    US 


Mayor.     Ya     0»g\     /unmnctn     Tomrn, 
Yactiorv.  Souir  Korea 


Norvaocaptartoa    urouH    have 


arrtoereeameni    to   donor 
GovammarM. 


cauaad 
and    US 


Date  Dean.  Fast 
•y  Saudi 


Dale  Dean.  Baraau  ol  Akican 


Aprt  Qiaapie.  Country  Director.  NEA/ 
ARM. 


Michael    QfoeHer.     Economic    Officer 
*~tr-sr  rmtisasi  Dshrsst 


_L 


Tabna  Gfoe8er-Vofcofl.  PokSctf  Ottcar. 
American  Embaasy.  Bahraav 


UMI 


Gia.  dale  oil 

meu.ai 

and  currantc 


t8K  man's  afrist  amtoh  aath  leather 
broasi  strap;  Ssutf  insigna  on  round 
taoe.  Rood.— Fetmaiy  IS.  lOes.  Eat 
Vatua-«1800.  OsBwered  to  GSA 
SaptambarB.  1968. 

Stamisss  steal  and  brass  man's  larisl 
walch  wMh  rvansncal  day  snd  laith 
Insigna  on  face  In  beige  fsll-oo¥srad 
presenation  bote  Reod.— Fsl.  1965. 
Est  Valu»-«200.  Dalverad  to  QSA 
Saplsntier  B.  1968. 

CDooda  Mar  (a  raw  coeo- 
kieet  gasaai  eaty  In  ilw  Say- 
choBes).  approodmately  KT  x 
9"x4%-.  Reed— Fabruvy  1968. 
EaL  Value— «aoa  At»i»iail  ior  olB- 


Qarman  Bavarian  cut  cryslsl 
sf— 13"  tai  will  stappsr. 

May  1968.  Eat  Vslue    BgOft  Osi^ 
sred  to  QSA  September  8,  1988. 

Roisa  man's  Inte  snd  data  staMess 
siaal  anrt  ooM  witsft  antdi  in  praaai^ 
tation  box  wtth  yean  IssilHr  pass- 
port caae.  Reed.— September  29, 
1968.  Est  Vrtue— S1000.  Reported 
to  QSA  November  20.  1968:  being 
Md  l»  tM  OKc*  of  Praioeol 
jotaoty  to  GSA. 

m  Ratal  ladtors  Bma  and  daJ 
lees  steel  and  gold  wrisi  watch  in 
praeentatlon  case,  (b)  Four  goM 
rourto  bracelets  with  doeign.  spproKi- 
2W  in  dtameter.  Reed.— 
29.  >9M.  Eat  VMM— W 
$>000.  M  SfiOO^  nsportsd  Id  QSA 
November  29.  1988;  bela*  held  in 
ttw  OfBce  of  Protocol  pentftng  doiv 
ery  toOSA. 


KMnBCf  o*  nm^  Ounor  ■no 


tOngaf 


AM  SM*  Al  SMd. 


b.    Turkairartian. 
of 


Owge  (f  AHsipes, 
RapuMc  of  the  SaychsBea. 


HS. 
Rapubiee* 


of  *» 


Amiri  Oourt  of  the  State  of  BsfaalK . 


AaM  Court  of  the  Slate  of 


Ckcumstartoes  jusBfyk^j  i 


wokta   have 
to  doncv  a 


woiM   have 
to  donor    a 


Non  acceptance 
Government 

Non-acceptartoe 
amberraaemerk 
Goiromment 


GlBrsrnmont 


Norveceaptanca   wouM 
ambanaaamera  to 
Qoverrwnent 


Norv4toosptartoS   woiM 
Government. 


U.S. 


US 


UA 


US 


NorvacoeptarK*    atouto 
amberraaemerk   to   dorvr 
Government 


US 


.i8Aj;/iV 


»00 
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Report  of  TangM*  Gifts 


on 


l^te  rrf  r^ ^Mi  ^rv^tf^hvi  f^l  ^'^i  (IBIS  0*  aKA^w^n^ 


on  tMfwDof 
or  lDC!a>on 


N»iM  and  Ml*  o(  penon 
on  tMtwN  01  »w  U.&  ' 


•ooflpOng  gM 


OrcumatanoM  luaW^ng  aocapianca 


OaMd  M    rtsM.    Poaacat  Onoai    U  8.  i  (aj  Wonw^'■  Rotan  goU  Wmt  and 


Emtiaaa^  Bahram 


10  Kk 


us  Ameaaaador 


v^icfv  gold  band  ^  fwj  taatf^ar  pvaa- 
antaHon  boa  w»\  rad  laaXar 
•omari't  «aaal  and  Ian  hanMrcNal 
(b)  T«o  aaand  jraduaaad  paaii  naca- 
laoa  «ah  o'*'  olaip:  appraa.  ^T^ 
long  ona  tawd  and  IS"  long  on* 
saand  (c)  Man'i  goM  RoiaB  Inia 
and  data  iiaicH:  goM  band  I 


S^a•k^  laa  btn  Buknan  AM(Aatla.  An* 
o(  t«  Stala  cH  Batwmn. 


C    Mday    US 
Oomtncan  Rapubic 


•0 


David    A 
Togo 


K(im    u  S     ArntMaaadn    to 


noia  book  and  pada,  and  tan 

(d)    Four    goM    round 

■ah  daaigrt.  approL  2V4"  in 

Racd-Juty   i.   ISM    Eat 

Vafcja— «ia.037  14  Da»»arad  to  QSA 
».  1000 
PIgual  man'a 
*att  Haca  aOgaior  band  n*od  — Oa- 
oamtMr  7.  1006  Eat  Vahja— S200  In 
tw  Onioa  o(  Protocol  pandtog  daAv- 
*r>  to  QSA. 
Con  Ml  «auad  to  oonwnamorala  MCNh 
ol  Cotuirt>u» 
World  Tha 
500  paao  gold  ooav  on*  100 
••var  oMrv  and  ona  1  paao  ooppar 
dad  ooav  Thar*  ■  alao  a  commamo- 
raSw*  alamp*  and  ar»»*top*  *wolw*d 
n«cd  — J*nu*ry  30.  lOSO  E*L  Vakw 
1700  Baaig  r^aid  m  •«*  OMo*  of 
Protocol  p*n(ang  daaw*ry  to  OSA. 
R«pMbaqua  TogoMaa.  AtMn  Ptilalil 
qu*  Souovrw.  OMart  par  aon  Eaoa<- 
la  a«n  Qr^aawngtJt  Eyadaraa. 
Fonda«ai«  du  R  P  T  Pr*ai- 
dam  da  la  Rapubtqu*  Tngomn"  w\ 
Mac*  l**irt*r  twvlar  oorKaawig  ap- 
proxmataly  124  pagaa  ol  alampa  In 
vanoua  danonanaauria.  aaaa.  and 
oommamoraang       vanoua 


«nal    KMlch     unalar  o(  Datanaa,  KimtH. 


Flobarto  Saladrv  Qovamor  ol 
Bar*  ol  OoMwvcan  Rapubac 


Won  acc*p<anoa    woiM    hav*    cau*ed 
awbanaaaiwanl   to   dorwr   and   U  S 

Qovarrvnanl 


C«ntral 


Non-aoc«p(anca 

arrtoarraaamanl 
G^^arrvrtanl 

Non-accaptarva 
Govarrwnanl 


would 
to 


avouU 
to   donor 


US 


Roonna  L  rudgawif.  AaaMant  Sacra- 
lary  of  Stata  tor  Europaan  and  Cana- 
dtan  Aflaira. 

Rozanrw  L  Ralgaway.  Aaa«tanl  Sea»- 
tary  at  Slaia  lor  European  and  Cana- 
dian Aftaa* 


Seiwa  RooaeveH  Ch«<  ol  Protocol 


Selwa  nooseven.  Chm  of  Protocol 


Ttw    Secretary    ol    State    and    Mrs 
George  P  ShuRz^ 


and    US 


HE    GnaaamgO*   Ey«d*ma. 
of  tM  R«puMc  cH  Togo 


Prsaidenl     Norvaccaptanoa 


Rlc^ard  W   Murpny 
ol  SUI*  tor  H»m  E 
Aatan  Altan 


S«3*tary 
and  South 


Ricnard  Murprty  AaaMtam  Sacratary  o< 
9<ala  lor  Naar  Eaalam  vK)  SouWi 
Aatan  Altan 

Mr«  David  Q  f*mwtoi\  Spouaa  ol  U  S 
Ambaaaador  lo  Iraq 


C*»ld  G    N«rtorv.   U  S 
kaa 


Rotann*  L  Rkigawwy  Aaaatam  Sacra- 
tary  ol  Slata  tor  Eiropaan  and  Car*- 
dtor  Aftaav 


Razarma  L   RUgaway   Aaaatwn  S«7* 
*ry  ol  Mala  tor  Empaan  arvi  Cana- 


UMI 


13'  •  10V«  Raod-Apri  4.  igee 
Eat  ViAja—UOO  Raponad  to  OSA 
October  17  IBM,  baaig  held  in  \t» 
Oritoa  o«  Protocol  pending  daavary  to 
GSA 

Four  ??K  gold  KuwaM  ooa*  m  praaan- 
laoon  bOK  Raod— Jiiy  14.  1088 
Eal  Vakja— 18^  Oaav«r«d  to  OSA 
Saplantoar  8.  1968 

On*     gold     ccm     Racd— Octobw     3 

iam  Eat  v*iu»— taoo  to  w  omoa 

o<  Proloool  pandng  datvary  to  GSA 

Omaga  da  Vlto  gokHJlalad  *daa 
•etch  Raod -Jo*y  7  1088  Est 
Valua— t37J  Daavarad  to  OSA  Sap- 
lantow  8.  1068 

Slarang  Mvar  modal  palm  raa  ««h 
wnal  burKfiaa  ol  dataa  r  gold  IT 
hi|^  r<  acryac  praaarnaeu 
R«xl -J«^  11  1088  Eit  Vi 
I1S00   Approved  tor  ol«CMl  uae 

MadUaoa  (3  lerga  arrtoar  Monaak. 
bracalal  (4  large  amber  Monaa). 
brooch  (1  large  arrtoar  Monet,  ear 
mgs  (1  wrrmt  and  1  medwn  amber 
■tonaa)  R«xl  — Ouw  1088  Eat 
VaAja— 1300  Daavarad  to  QAS  Sap- 
tarrtoar  a.  1088 

Sb  oryatal  daeean  bcmla   Racd-Oa- 
o*i«toar    1088    Eat    Vtfua— «iaO    In 
»*  OMoa  ol  Pro«xx3l  pendng  daav- 
I      ar>  to  OSA 


atould 
to    dorwr 


George  P  ShuHz.  Secretary  ol  Stale 


and    US 


G^^ammenl 


The    Secretary    o(    Stale    and    Mr*. 
OeorgeP  StuMr 


HRH    SheAh  Seed  AMidiitah  AMaam 
Aiaabah  ol  Via  Slata  o<  Kuarait 


Sf**h  Ai-Sabatv.  Dapufy  Prima  Unatar 
arv)     tibrealar     o<     Foraign     Affan. 

KlKMIl 

Abbaa  AbdU  Km.   Senior  Uembw  ol 
Iha  Ruang  Baalh  Parly 


Abbaa   AOdU   Aza.    Sarvor    Uwnbar   ol 

V*  '\*ng  aaaff<  Parly 


Norv-accaptanoa  would  have  cauaed 
an*erraaamenl  to  dorxx  and  US 
GiTvernmant 

Norvacceptanca    wo^*]    have    caused 

emberraaamam    to   donor   and    U  S 

GovarrvnenL 
Norvaccaptanoa    woiAl    have    caused 

ambarraaament    to    donor    and    U  S 

Govamrrwnt 

Norvaccaptanoa  would  have  caused 
emberraaamem  to  donor  and  U  S 
Govainmant 


He  Mkhal  GortMCfw.  GanerM  Sacr*-  ;  Non-acceptanoe  would  have  caused 
tary  ol  «*  Ceraral  ComrraHae  ol  V*  .  arrtoarraaemenl  to  dorvir  and  U  S 
Corr»TXjnal  Party  ol  fta  Soviet  Unwr         Govemmer* 


HE  laioMai  Houatacy.  Ambaaaador  to  Norvaooaptance  wouU  have  caueed 
V*  US  ol  *w  Cntftoelovaa  Soo^  |  emberraaamenl  to  donor  wxl  US 
■t  Repubac  Governmera. 


rtm    Secrelwy    of    Slate    and    Mrs. 
OeorgeP  ShuRz 


The    Secretary    cf    Stale    and    Mrs. 
George  P  Shuftr 


The    Secretary    ol    Stale    and    Mn. 
George  P  StxiRz 


The    Secretary    of    Slate    arto    Mrs 
George  P  ShuRz 


QM,  dale  Of  gcoaptanca  on  behaV  Ol 

Iha  0.&  Goiiernment.  aatiniatad  value. 

and  cunani  dtopoaHton  or  toualiun 


Amber  necMace  4"  long.  Racd. 
oambar  t968  Eat  Value— tlBO.  In 
the  OfHoe  of  Protocol  pendng  de«v- 
eryloGSA. 

Ceramic  "marry-go-aFOund~  table  lamp 
blue  and  wtate  with  8  dourtnea:  H " 
high,  10"  in  diameter  Reed.— De- 
camber  ige7  Est  vAw— fieo.  Ap- 

pro¥ad  tor  oficial  uae. 

Flamed  paMing  ol  an  Egyptian  Queen 
n  ootors  of  gold  and  turquoiaa  with 
black  bachground;  frame  ornate  gold; 
approiL  22Vi"  X  ievk'  Reed— Feb- 
ruary 1.  1968.  Est  Value— S185  Ap- 
proiiad  tor  oftaal  use. 

ie~  long.  aUghlly  baroque/ 
liape  pearls.  3mm-7.5mm, 
•iih  while  gold  clasp.  Reed.— August 
3.  1968  Est  Value— S700.  DeKvered 
to  GSA  September  8.  1988. 

(a)  Round  hand  minor  with  V^  sterfeng 
siMr  border,  floral  etching  and  soW 
starting  a*ver  back  ancked  in  ornate 
raiaed  partridga  tor 
ev<  acroas.)  (b) 
Hand-woven  rug  with  vilage  sc«ne  in 
predominanOy  gold  and  green  writh 
muHicolored  buidtog  and  tirown  bads 
and  ananala:  approK.  41  Vi~  %  64**". 
Reed-^ianuary  28.  1968.  Est 
ValueHa)  tiOO  (b)  SiSO.  CMivefed 
to  GSA  September  8.  1968. 

Oclagonit  poroeiain  dWi  by  Vista 
Alegra  of  Portugal;  approx.  1^' 
acroas;  floral  design  on  while. 
trimmed  in  goto  and  bk«;  flower 
colors  are  eainamoiv  peach,  white, 
goto  and  navy  blue.  Reed— February 
23.  1988.  Est  Value— $200  Ap- 
proved tor  official  use. 

EtoMng  priM  (Aaquatoite)  dated  teae 
by  &  WaMtetaentWed  "Vroapeito^dal 
Palazzo  PonUGao  net  Quihnale  delto 
Monte  CaMHo"  approa^  7^"  x 
35^^";  arood  frame  with  (^ass. 
Reed— Aprt  1.  1968.  Est  Value— 
S2S0.  Deivered  to  GSA  September 
8.  1988. 

QoM  and  lapis  tazul  cross  pendant, 
^iprOK.  1  ^^i"  K  V4~  in  Maioon  suede 
cause  labeled  "Malassi  Rome" 
Reed— Apr*  1.  198&  Est  Value- 
S320.  Delivered  to  GSA  September 
8.1968 

Book  iMad  'Te  Due  Nuove  Campane 
Dal  Cwnpictogflo"  dated  1806:  beige 
leMlter.  approx.  5  V."  x  11  v.". 
Recd-Apnl  1.  1988  Est  Vatoe: 
S400.  Detvered  to  GSA  September 
8.  1988. 

Genorl  porcelain  derritasse  set  of  tray. 
2  cups,  2  saucers,  cream  pitcher, 
sugar  boart  ninth  kd.  and  smal  coffee 
pot  wKh  id;  white  with  flowers  and 
aroman't  torso  in  bas-relief.  Recd- 
Apnl  1.  1988  Est  Value— (75.  Debv- 
erad  to  QSA  September  8.  1968. 

Reproduction  of  the  SUtue  of  Liberty; 
approx  26V<'  high.  Mack  cast  iron 
body  with  frock  of  siver  and  goU- 
lorte  metal  on  kx:ita  base;  sculpted 
by  G  Viaenlin.  (Photograph  of  aculp- 
tor  attached.)  Reed— Apr!  1,  1988 
Est  Vatoe— S200  Dekvered  to  GSA 
Septemtier  8.  1988 


idenBfy  of  foreign  donor  arxt 
govammanl 


Qrcumatancei  luatHymg  acceptance 


HE  Jan  Kinast. 
of  IhePoish 


to  Ihe  U.S  I  Won-acceptanca   wouU   have    c»aed 
s  Rapubic  j     errtoarraaameni  to  donor   and   U  S 

Government 


HE  Mikha*  GortMChev.  General  Seore-  |  Non-acceptance  woiid  t»f  caused 
tary  of  «w  CanM  Committoe  ol  the  |  embarraaamem  to  donor  and  u  S 
CommuniBt  Party  ol  Ihe  Sowel  Unioa  j     GovemmerM 


H£.  Mohwned  Hosn  Mubarafc.  Piesh 
dent  of  the  Arab  Repubie  of  Egypt 


HE  Shaikh  Saud  Nasa  A»-Sabah.  Am- 
bassador ol  the  State  ol  Kuwait 


Nen  acceptance  aroukl  have  caused 
entoanaaaraenl  to  dorwr  &  U.S.  Gov 
emment 


Norvauoeptance   wodd   have    caueed 


Govarrvnent 


H.E.  the  Prestoent  of  the  Arab  Republic  '  ^ton-aceeptanee   wouU 
of  Egypt  and  Mrs  Muitiarak  errterrasamera   to  donor 

Gw^emment 


to  donor   and   US 


caused 

r«)    US 


KE    MbBt    Araono    Cavaco    Suva.    »kxvacceptance   woiM   have   cauaed 
f^rime  Maaster  of  Portugal  embarraaameni  to  donor  and   US 

Govommor^. 


KE    Francesco  Cosaiga.  Prewdeni  of    f4on-acceplanoe   wotid   have    cauaed 
ttie  Italian  Repubkc  embarrassment  to  donor  and   U  S 

j      Government 


H£.  Francesco  Cosaiga,  President  of  j  Mon-aceeptance    woiA)    have    caused 
the  Itakan  Repubkc  {     embarraaameni   to  donor  and   US 

Government 


KE  Quito  AndreotH.  Mlnstar  ol  For-     Non-acceptance   woi*J    tym»«    cmaao 
eign  Allan  of  the  >takvi  Repubkc  embarrassmem  to   donor   and   U  S 

Government 


KE.  Giuko  Andreolk.  Mraster  ct  For-    Non-acoeplance   wouW    hav«    caused 
eign  Affairs  ol  the  ttakan  Repubkc  emberraaamenl   to   dorvx    and    U  S 

Government 


HE   Giuko  Andreotfi.  Mnster  ol  For-  ,  Non-acceptance   wot*)    have    caused 
eign  Aflairs  ol  the  ltak»i  Repubkc  emberraaamem   to   donor   and   U  S 

Government 


/  Voi.  M.  No.  4S  /  T^undaf .  Much  a. 
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AGENCY  OentfmMBKT  or  Stats— Coninua^ 


AGENCY:  Department  of  State— Continued 

Report  ol  Tongble  Gifts 


cm. 


ambtDia  ol 


mo  aunw  tHpoMsm  of  looBon 


a«Mi>   P    SN«i.    TIM 


il^iil 


Oowarrvnanl 


Q«orga    P 


Stata 


Oaorqa    P 

Slata 


rhs 


fiM. 

ta. 

'»%Mx.    Tha    S«7Mw>    a<      -Worry  bMdi~  ol  goU  and  IWM  tuvA     H.C    2aM 

icr     long,   ttmrmy  90M 

on  VDM  ^ 
chatn    andkig    n    twa    (maf    goU 
ctwra    <i«h   90«d    tMMi    ■rO   baa*   { 
«««1~-A<)rt    r     fges    Fit    Vrtua-   : 
t^OO    Daaniwj   10   GSA    S«c«amt>«  ' 

riH    "riflnlM'i    o«     Qctm^gmm    Oratan    111 1  Mai    ««aa   arv      Hm  M«aa%   Carl   XVI 
graw«d  on   lror«   Mth   raigna   o<   itM         8aMrtan. 
K»ig  o«  9«»«Jan.  ipcroM    TS     i  »• 
Hacd  ~-A«rt   n     laM    Ftt    V( 
laOO    Oaii  ind  lo  QSA 
8    190« 
i>/«j«ti     ^Na    JunrMan    o<     r«o  »lag  horns  •ac^  Tito>a«nad  M«n    HJE    OtaM  t 

■Nw  al  aacfi  and    S*>«r  corttana  a        Ma  VomuM  tf  tha 
OacoraMn  o<  arwnal  and  Mrr«-{ir»         GacapaM  So<MI  SotMial 
anua     Monaa     »>     ■     ^ortt     daaigrv 
■ppraa      11  '^       and     to     and     «<•>  ! 
■pproai    ?^     aiww   c^an  (xmriacwig  i 
b  ton  an      Iham      nacd  -A(v«      ^4.  j 

ar«]  to  OSA  SaplamtMi  8.  lase 
Slack  laaXar  tjnateaaa  apiirox   i4^    ■  ;  H£      Fi 


ttxar't  nama  Li 
Braaa  kay  on  laathar  ITiong  <hVi  n- 
•ats  C>SP  on  maida  flap  Praaaniad  n 
•on  cloth  oovar  Racd  — Jtr>a  9. 
19m  EM  yMua-$600  Dathwad  to 
OSA  SaptanAar  8^  1960 

K6aU  »(»  appKiK  2«k    I  %    wm 


K^c  ot  Norvaccoptanoa  *>otJd  hava  cauaad 
ambarraaamam  to  donor  and  U  S 
GovafnrT»anl 


o>     Ktorvacxaptanca    avoutd    t>mv9    cauaad 
tt  V>a        arroarassmani    to   donor    and    U  S 

Goammant 


Oaorga    P     Shute.    Tha    Sacratary    ot 


a< 
SMUb 


Norvaccaptanca    wo«M    hava 
mitmimmmmt  ta  * 


G<^rarTVTtanL 


m»  US 


o*  la  bar   C%>  on  bach  «  lAvar  wNh 
goM  cnav<  2W  '  long  adacftad  to  goM 


button   loop   ti, '   lorv 
laalhai  irwl  vatvat  caaa 
(b)  Stack  Malhar  ckMl\  puraa  by  Fanci;  I 
•pproa      1?     ■    91N      «    ? 
kaM  paokat  itk    Ibm  «i|| 
on  aach  nda  at  fiaaa.  (^vaaMari  m 
•ott  ctoth  bag  •ith  *F"   Racd  — Ji»» 
15    1968    Eat    Vaioa-H*)  t'OO,   (b) 
ti50    Oakvarad   to  GSA   Saptambar 
8    19fl6 


Omjt^t    P     etoMi.    TIM 


Tha     Sacratary     dl 
Oaorga  P  &l%Mi 


StaW     and     Wk« 


Broraa  H  Panod  1  ?30- 1 560  BC  E  m 
acrytK  praaantatton  box  apprtn  9  i 
3V,  I  3%,  Braaa  ptaqua  on  Aront 
nacrtMd  "To  Vm  Morwabta  Oaorga 
P    S>«*.    Oai:w>ai|    a<   SMla   aNM 

Dalanaa  laraal  Juna  19M"  MW>  car 
Mcala    o«    autttanaoty     Racd — luna 

it     i9t»    E*    Vaiua-t300    Da** 
arad  to  GSA  SaptarrOar  8    1 9M 
(a)  S*>ar  cagaratla  boa.  ivoodan  oMnor 
Ar^ 


9  *.     I  4  '•■.     Its 


Norvaccap<anca    woutd 
li^iM         Govarrwnant 


caused 
US 


N»ne  and  MM  o«  parKm  accepting  grtt  1  ,^f*QfIi222rS^^[l,Sr^- 
on  beiMtf  ot  tha  US  Govamfnaoi          '^Ji®„?SrZSi^?^^2l^' 

■no  Oal^rn  <MpOanlOn  Or  tOCSIIOn 

'^VSS^S^'^                Oo^mMar^M-^  accepter.. 

(b)  Malctwtg  wl  «tver  acarab  bracelet 

and  acarab  partdani  and  cham;  acar- 

ab* each  approx.  Z    lortg  x  1^". 

chain   la   rope   deaign:    bracelet   it 

hinged    aMh    "pegHn-hole"    ckwure. 

Real— Jiaw  27,  1968.  Est  Value— 

(a)  $200,  (b)  S200  each.  Datyerad  to 

GSA  September  8.  1968.. 

George  P  ShtAz.  Secretary  ot  Stale  .„. 

Caaio  mnature  color  LCD  toloyition 

H.E    TakuiiD    Hamada    ParHamemary 

Norvacceptance   wotM   have    caused 

400    model    B    and    AC    adapter 

Vice    Mnister    for    Foreign    Aftvs, 

emberrassmem  to  donor   and   US 

Reod-Jiiy  25.  1968.  Eat  Vahje- 

Japan. 

Gcwemment 

S200.  Approved  tor  officii  uaa. 

George  P  Sh»*i.  Secretary  o<  Slala 

HwKtpamied     Herend     china     vase. 

H£.  Karoty  Qroez.  Chainiwn.  Coivwl 

Norv-acoeptartos   woukl   have   caused 

approK.    e-W"    taR    and    4~    «nde; 

ot  Miniatari.  Hunganan  People'*  Re- 

aquare  shaped  wMh  lour  gold  and 

pubic 

green  teet  on  square  Mock,  butterfly 

etrAeNished  in  gold.  Rec(»-^My  27. 

1968  Est  Value— S200.  Approved  tor 

official  use. 

George  P  Shuta  Secretary  ol  Stale „ 

Pranted  and  matted  pen  and  Ink  (taw- 

KE. Ennque  Ingtesns  Mto«»r  of  For- 

Norveccqptartoe  woiSd   have   caused 

ing  ot  a  largo  glass  door  with  rotjnd- 

eign  Affairs,  Uruguay 

entoarrasamenl  to  donoi   and   US 

■ 

23-H"  X  22-H"  oversM;  inner  and 

oulsr     tramea     are     aiver.     Arliat 

"Medhra".    Reed— August    4.    1968 

Est  Value-«400  Reported  to  GSA 

October  17,  1968;  being  held  in  the 

QSA 

The    Secretary    ol    State    wid    Mrs. 

(a)  Lacquered  box.  approrimately  4-y«~ 

George  P  Shultr 

K  r.  red  insKta.  black  outsida  on 
Ave  sides  arid  wfinler  aoena  on  top  of 

goto-domas   chuuftes   with   a   Imv 

•     -           '/'.    '     '. 

houaes.  treea,  and  people.  In  Cytttc 

-..-  ♦••  .-.■     -  • 

i 

' 

on  box:  -l^edoskino  68"  and  Xaapar 

tot  rrampMi  os  pasnrtQ,  appromnaHiy 

.  .•■  .   4-=.  -"-^   •  */ 

35"  ^  43W".  of  birch  tnas,  etMtod 

•  **•"!-      -y^'     -'    '^-'  • 

"The  Last  Days  of  Auksitn"  by  Oo- 

maahnikov    Borta    Reed— May    30. 

1968.    Est    ValueHa)    $;400.    (b) 

S2000 

(a)  Rsported  to  GSA  October  17.  1966; 

KE  k«knail  Gorbachev,  Qenertf  Sec- 

Norvaoceptano*   anuM   tim»6    cauaad 

being  hetd  In  the  Office  of  PmlniYil 

retary  of  ttw  Central  Committee  of 

pendng   deiivary   to   GSA.   (b)   Ap- 

ttw Communist  Party  of  the  Sovtet 

Government 

proved  for  official  uae. 

Unton  and  Mrs.  Gorbachev. 

George  P  Shuttz.  Secretary  ol  State. 

(a)  Statute  of  rearing  horse:  gokHilaied 

Norv-aoceptartce   wotSd   Imm   caueed 

with   enamel   aaddto.    stirrups,    and 

embarrassment  to  donor   and   US 

decoralicm  on  neck  and  back;  ap- 

ptwdmataty   10-H"   high,   1^'  wide: 

horae  atariding  on  animathom  baaa; 

I 

presented  in  s»-covered  box  of  light 

btoe^ray  with  gold,  pink  and  purple 

' 

Howers. 

(b)  Lacquer  tray:  black  with  cheny  bloe- 

- 

X  «i". 

(c)  Three  cassettes  (1.  H,  tV)  of  Musiqus 

de  Norodom  SiharxMk.  One  cassette 

"N.  Sihanouk's  Singing". 

(d)  Three  books:  "Nokor  KhmeT;  Noro- 

dom Sihanouk  Pttotoe-Souvenira  de 

Mon  Cwnbodge":  "Norodom  Sihan- 

ouk En  Zone  Utire  Ou  Cambodge".. 

Reed— October  12,  1968  Est  Vakje:  (a) 

S200,  (b)  $25.  (c)  $40,  (d)  $15.  Re- 

ported to  GSA  October   17,    1968; 

being  held  in  the  Office  ol  Protncm  1 

pending  delivery  to  GSA 

Roecoe  S.  Suddarlh.  U.S.  Arabaeaador 

BMe    in    mother    of    pearl    casng     HRH  Hassan  tan  Talal.  Grown  Prwice  ol  1 

Norv-acceponce   wouU    have    causae 

10  Ihe  Hashemlte  Kingrtnm  olJorxlan. 

Recd.^lune  15,  1988  Est  Vakje—        Jordan 

S600  Approved  tor  official  use. 

1 

UMI 


UMI 
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AGENCY  Oe^mitment  OF  Stat€— CooJinuwd 


napono*  Ti 

■^jMaOtts 

Nam*  and  Ml*  ol  paraor  aocacMIng  gM 

Ckn.  data  ol  acoa()«anoa  or  bafiall  o< 

w)  currarH  JwpuaWMi  o*  Kxatiori 

ktortty  ot  loraion  donor  arvl 
gowammani 

Oouraaancaa  ^MMya^g  muumOfK* 

Varrxyi  A    (MaRart.  US  (>«rmvwnl  Rap 

Ivory    mak    (tatuta   o(    a    Agtra   o4    an 

H£    Falk  Hau«ho«aMk%rty.  MaaManl 

Norvaocaptanca    would    hawa    cauaad 

raaantativa  lo  rtm  Jnitad  Natnr* 

Afncan  mate   approx    18    lal  and  8* 

o<  ttw  Rapitf*:  or  Com  (Ttwea* 

ambarrasamant    lo   dorvjr    and    U  S. 

at  baaa  al  padaaui   Racxj  —May  1 1. 

Govammant 

1>»a    Est    Vatoe— $1000    Approwad 

•or  olticiM  kiaa 

vamon  A    Waitarv.  US  Pamwiart  Rap- 

C-anocin    8mm    wjao    camara    and    ra- 

H^    Haiian  Oab.  MMMv  o)  Forwgr 

Nort-acxapianoa    ivoukl    twa    cauaad 

raaantauva  lo  (Tia  Unrtod  Nationa 

corOar  «»«tfi  accasaory  io»  and  carry- 

AUK* o(  Vta  Smm  ol  OaMr 

ambarraaatnanl    lo   donor   and    US 

ing  caaa   Racd  -*<t«ry  2«    196*   Eal 

Govammaot 

W«ua— «10aO     ApproMd   kv    oAcMl 

Oopard  (Ganava)  man  t  wnal  ••lc^— 

ME    HaHVi  Om.  MnMMr  of  ropwyi 

Norvaooaptanca    vKxid    hav«    cauaad 

raaaofmn  to  (ha  OoMvcI  Nakona 

AdMa  o(  «ta  9laM  ol  Qatar 

ambarraaanwni    lo   donor   and   US. 

- 

Qoi^^war^ 

ap«:a     lor     data      Racd  —May     2fi. 

1966    Eft    Vafcja~S»350    Dotvwsd 

lo  GSA  Sap««mt>ar  a    1988 

John  C    WTManaac.   Daputy   Sacratary 

fOKM  22%   gold   Kuorwt  corn  and  Ickv 

U  R.H    Shaliti  Sa«l  MabuduIWi  Ats»- 

^k>rvacc«p«arx»   twxid.    hava   cauaad 

o<  Slata 

■•var     KiMvait    com    n    pruaaiHaHcxi 

■m    «>aatii*<.   Ow»«   P»inoa   o«    tha 

ombarassmeni    to   donor    aftD    US 

box     Racd -JiA     m      '968     Eat 

Suta  ol  Kuwait 

Govemmorit 

vaiua— MOO   Oai»«aJ  lo  GSA  Bap- 

larntMr  8.  iQIM 

Jofvi  C    Mtntanaad.   Oapu%  Saowtanr 

Caaw  manalura   cotor    lCO    Tatoviaioa 

TMit^K   Mamada.   PartainaMlarT  Vca 

Norv«ccap(wx»    nvoiM    haw    cauaad 

at  Suia 

rv   4000  Uodei   B    Racd -Ju»y    11. 

kitoaater  tor  F«r«^  Mtwa.  Japvi 

embarrassmant    to    dottor    and    U  S 

1968     Eat     V«u«-S;>00     Approval 

tot  olticiai  uaa 

AGEf^Y    DEPARTM»IT  Of  TRANSPOflTATtON 

R«pon  a<  Trava(  al  Erpansea  ol  Tra»«l 


Narm  arvj  una  ol  par«jci  accaplmg 
w  or  Baval  •iptimMS  cnr>iHaianl 
^•^»^  Itia  r>iaf<Mts  ;t<  tfia  u  S 
1  K-vflrnrn^^nl 


Briad  daacnpooo  arx)  astmatad  valua 
ol  irava<  or  Iravat  anuanaaa  accap«ad 
aa  conaaiani  antn  ma  maraats  ol  ina 
U  S  CiovammarM  and  octxrmg  cxitaKta 
tna  Untod  Staias 


MenMy  ol  toraign  donor  and 


T    ANar  MtAdm    AilrwiMMaUK 
Avialll)r<  AitnunMHTSBixi 


f^Mdarri 


Patty  Ottrnr  M.«rt  A  ni,To«  Patty 
OtV.ai  XWi  M  Prxurars  Puny  OlVar 
Uk^r^aaM  A  KKfxtAt'  f  riksUK)  marrv 
tymn  ->l  1 1  S   'V)a»1  Ounrd 


Mmt^  a 


">««*fl<>vi    Ailrwiislitlrv    Urt>«i 


Ro«jnd  inp  air  tranapor'^lnxi  on  Franc* 
tiovammaot  aacratt  from  Lonoorv 
England  to  T^xjiouso  Prance  rneai 
and  lodging  Saotambw  1968  Esti- 
irulad  coat  A«iara-  i.'88  Maat-- 
H?   Lodgng-S'i 

RounrHnp  aa  Iranapoitatujn  trom  Wind- 
tcv  (  anada  to  Otlawa.  Canada 
fx>ia"  accixTVTKKlBtiona,  mmiU*,  and 
local  tt«n«poriii'>i5ri  J<jrm  '488  Aji 
Imm  tHi.t  '?  X'^'  >•  ■  1)  L>T<V 
mg  and  m««i»  -  H.^t:  CX)  ($'4r,3). 
Bu»  fa<»a-  !.'•  iS'J  ■  l; 

HotM*  and  mttjit  kx  .jarHjiV>   1  «    1  ^i*<S 

s/iuoo 


Ocumstancas  MStilyvtg  acceplanca 


Oana)   Tanarkaum. 
da  :  Avuaon  Qvila. 


Claeclai# 
Eranoa 


Gawori^ 


Couvnaau  Oval  ol  Evantt.  OIhw  ct 

i.»ov«,Toi  r»anar«l. 


Sowwt    Camrmttaa 

tioo  u  S  S  R 


ol   Youtft  Ooanaa 


Non-acc«p<arx:«    wouW    have    cauaad 
ambarassnwnt    to    dorxv    and    U  S 


Mon  acceptanca    nvould    hava    caused 
embarrassment    to    donor    and    U  S 


^«orv  acceptance    «vouid    have    caused 
emtodrrassmenl    to    dorxx    and    U  S 


AGENcv   [^ECARTMfsr  Of  Transportation 

MrttXiT!  of  T  I 


Name  »rxl  im«   ><  y»«>wxi  •ci.eotng  jifl 
or  CMraM  ol  tfyi  >i  S    uo»«"im«wit 


E    Hawkina,  Emptoyae.  ManOma  Adrrwv 
•tranun 


(iifl   rJale  j<  ai  i  Bt>U;ve  or  b«r\ai1  ol 

tfxi  u  b   LiovMrimMnt   evtifidiec  'alua, 

afX3  c.urfart  ;iivt>^ti<^'*^  o*  «>-aOon 


tdarmy  ol  (Ofa^jn  donor  and 
govemmanl 


4  .  8  'ijg  noth  rfirv-i«fTK)r»tiva  plate 
a(iOfO»«i«llll  y^l'ja  c><  J^"")  on  'lia- 
pUy  at  U  S  Merrriari  Marine  AcaJw- 
my 


Supertor  InaMuis  ol 
Morocco 


Marttna  Tranng. 


Circumstances  lusttfymg  acceptance 


^4orv  acceptance    wcnid    have    caused 
embarrassment    to    donor    arK)    U  S 
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Report  olTa 


Nama  and  (ilia  ol  paraon  accepting  gift 
on  bahaH  ol  Itw  US  Qovammani 

om.  dMa  d  accaotvKa  on  behalf  of 

Iha  U.S.  Gooartimant  aaiinaMd  yafcie. 

and  GMnvm  dMpoaMon  of  locitton 

Idenily  ot  torai^  ttonor  and 

OroMnatanoaa  )ui*ys>  ■"^■P^""* 

James    A.    Bakar. 

Sacratary    ol    the 

S«  of  Olympic  Coina.'  Reod— Fetvuwy 

Sal03r«  H  Fnance  MMalar.  RapublK  of 

Eint>arraaainenl  to  rakan. 

Traaaury 

».  1968.  Eat  Value— $1,250.00. 

Korea. 

Jmnm   A.    BiAar. 

SiCJlin    of   »«0 

Sat  d  Ormrtc  Coirv,*  Reed    Math 

Chung   Sa  Yung.   Cliainnan.  HymM 

Tiwauiy. 

22.  ISM.  Eat  Vtfu*-t1,475i>a 

DuairuM  Group. 

Jwiaa   A.    B#wr. 

8uuaii|[    a(   tie 

Ciyttal  k«ooaa,'  Racd-Apr«  1^  19M. 

FeidI  KieftOlof,  Miiaatii  of  Eoonomy. 

TRa«ui> 

EM.  Vaiu»-S1.100.00. 

Sweden. 

Janaa    A.    Baliar. 

gaewlg'y   of   tta 

Ivory  and  Gold  Pa^aarweight.'  Racd— 

Biogny  Houphouet  Prewiant  Cote  Cri- 

EmbafraflefTient  to  r©fc#n. 

Tiawwy 

June  1.  1968.  Est  Value— $800X». 

voire. 

Jama*    A.    Baiter. 

Secretary    of    tie 

Cwvad   Ivory   Txjtk.'    Racd-Juna    1, 

Boigny  Hoi«ihouet  Praaidant  Cola  D't- 

Traaawy 

me.  Eat  vatua— $1,500.00. 

«(*•. 

Ouai'i  Bai«r,  9pea 

•a  of  aia  Saoratary 

QoM  n^w  NacMna  m6  BrKaM,* 

ol  ttia  Traaaury 

Racd-Juna  1.   fOOe.   Eat  Viliw- 

voir*. 

StMsn.  Bttmr  Gdohbb  of  ttw  &Aepalarv 

$^400.00. 
Carved   Ivory   Caniatar,*    Raed-^ona 

Gofiw  Cnsn0^  AfntMsnoor.  cvrvMnBy 

Ol  iha  Traa»t*y. 

29.  1968.  Eat  Vaiu»-«S75.00. 

of  Cola  O-lvoire 

■  Al  ol  the  above  gHO  are  in  custody  at  the  U.S.  Treasury  Oeparlmant.  1500  Pennaytvania  Ave..  NW.  Washington.  CC  20220. 

AGENCY:  UNfTEO  STATES  INFORMATION  AGENCY 
Report  of  Tangl)ie  Gilts 


and  IIBa  of  person  aooeptirig  gifl 
on  bahall  ol  U.S.  govammeni 


Chartae  Z.  Wick.  Oractor.  U  & 
lion  Agency. 


GW.  die  of  accaptanca  on  bahatf  of 

the  U.S.  Govemmant  aatimalad  vakia. 

and  currani  dispoaihon  or  iocanon 


Stone  Plaque  and  book  recekwd  aflar 
Summit  Mesling  in  Moeoow  in  May 
31.  1968.  Valued  al  $375. 


of  loraign  donor  and 
govemmeni 


Crcunwtancas  accaptartoe 


-f- 


General  Secretary. 
U.S.Si*. 


Mkal  Gofbactwv. 


Non4Kseptance  anM  have 
embarrasemani  to  9w  donor 
US  Government 


AGENCY:  Uniteo  States  Information  Agency 

Report  of  Travel  or  Eiqienaes  of  Travel 


Neme  and  ttlle  of  person  accepting 

travel  or  travel  axperves  consistent 

with  the  imereets  of  the  U.S. 

Government 


John  F  Coppola.  Chiel.  Bureau  of 
Ifilarnalional  Expoa.  Exhfcits  Service. 
Bureau  of  Programs. 

Wdtam  K.  Jones.  Director.  Exhibits 
Service,  Bureau  of  Programs- 


Brief  deecrlption  and  eetimalsd  value  of 
•aval  or  nvel  expanses  aooepled  as 

constttent  aath  the  interests  ol  the  U.S. 

Govemmeni  and  occurrviy  outside  the 

United  States 


Travel/two  rights  accommodations — 
Waahingtoa  DC/Spain  and  retifrt 
Received  December  11.  1968.  Esti- 
mated vakje:  $1,000. 

Travel/two  nights  accommodations— 
Wastwtgton,  DC/Spain  and  return. 
Received  December  11.  1968.  Esth 
matedviriue:  $1,000. 


Identity  ol  loreign  domr  arKi 
govemmeni 


Qra*ratartoes  lustHytng  accap««nce 


Einilio  Caasinolto.  Ambessador  ol  Spen 
(President  Expo  "92) 


Emiio  CassmeOo.  Ambassador  ol  Spain 
(PresxJerrt  Expo  '92) 


Norvacceplance    woi*) 
embwrassmer«  to  the  domr  and  the 
U.S.  Government 


Non-accaptartoe    aiould    have 
emberrassmem  to  the  donor  and 
U.S  Govemmeni 


AGENCY:  VETERANS  ADMINISTRATION 
Report  ol  Travel  or  Expenses  ol  Travel 


Name  and  titte  ol  person  accepting 

travel  or  travel  expenses  consistent 

with  the  mtereats  of  the  U  S 

Government 


Belhesaida   FeiciWK).   R.N..  Operating 
Room  Patient  Coodnetor. 


James  D  Nnbet  M.D..  Staff  Urolognt. 


J.  DonakS  Ostrow,  M.O. 


Brial  deecrlption  and  aetimated  vakie  of 
fravel  or  travel  eKpeneea  aocepled  as 

conaialent  eattt  the  Intweiti  of  the  U.S. 

Government  arxl  occurring  outskte  the 

United  States 


Reed.— SepteiTtber     25,     1968.     Est 

Vakje— $2,406.  Expended  lor  airfare. 

hotel,  meals  arx)  ground  traraporta- 

lion. 
Racd.— September     19.     1968.     Est 

Vdue— $882.  Expended  lor  kxlging 

and  meals. 
Racd.    August    8,    1968.    Est    Vakw 

$2,700.  Expended  lor  airtare,  hotel, 

meals,  and  ground  trarwportatioa 


Identity  ol  foreign  donor  and 
government 


Qreumstancet  fusWyng  acx«plance 


Pan  Amencan  Health  Organaatxjn,  ;  Tc  provide  temporary  advisory  servicei 
Wortd  Health  Organization.  Elhicon-  tor  project  AM/C«/COS/020/DR/ 
Johnson  &  Johnson.  Santa^o.  Chie.    ,     8a-88/i  1 

Yichwig  Medtetf  Schoot  Yichang.  Peo-  i  Provided  lecti»e»,  consiAMone  and 
pies  Repubic  ol  China.  I     surreal  le«*ang  al  Yichang  Medcal 

,     School 
University  ol  Buenos  Aires,  Argenttna — i  To  iackra  on  kver  ttsaaaaa.  and  par 

bc^Me  in  workshops  at  the  inlerrw- 
tional  Congress  ol  mtemai  Modcaie 


lOlM 


FadOTml  Register  /  Vol.  54.  No.  45  /  Thursday.  March  9.  19ec  /  Notkxa 


AGENCY  Veterams  AoMMXiSTnATKX— Continuad 

Haporl  at  Tr«w«l  or  Ejo«m—  o<  Trawai 


Nanw  and  mm  oi  parm)i>  aooapii^          ^    ^      ^^    . ■■. ^^a<i  •• 

■^  -ifc-    -  >       -  -  -  ^  i»--  1 ,  c                cofi»M*«rt  "tmn  ¥>•  v^MTMQ  at  ww  u  » 

tdantfly  ol  kmtQfy  (tenor  and 
^cwaiTvnanl 

Crcumatancoa  (uetKytng  accaptarKsa 

ca4  mwwagatcx  and  Ctm*.  Enrtocnn*. 
PD«yp«(i«ds  and  C«w«  inMMuM 

Jwwna    y«Mv«gs,    MO,    S»«t    PTiy»- 

ctar 

R«3d-Miiy    77.     IMe     EM.     Vaiu»- 
(3000    ExpwvlMJ  to'  hcitm.  mMli 
■nd  iranaponalKin 

fWod  (i|  Juna  17,  iWfl  (2)  Novarnbar 
5,   1«m    Eat  VMu»— (1)  J2.400    (2) 
$6,079    EjqMndw)   tor    ho«a(.    maata 

and  nvat 

Cotaga  o<  PTfyatdMia.  UkML  Sp«n. 
land 

(M  Cardtoatm  OrgwtzBHon  o<  Franc* 
(2)  nraaaar  QaroraotogKat  SocMty. 
S«3  Paiia  BraiH 

Nobal  Lauraair.  krvNad  to  ladtn  al  tw 
Cancar  Can(^aaa  m  Uadnd.  and  to 
organiza  rmti  yaafa  Congraaa.  Alao 
nvaad  to  raoa**«  an  Honorary 
Oagraa  m  PaOa  and  lactura  al  »» 
wvual  iitaadng  o<  Europaan  oncoto- 
gMta. 

(1)  To  pwmpMa  In  •  contaranca  at 
Monaco  (2)  To  praaan<  a  oouraa  in 
ganaaica. 

(FK  Doc.  8»-51T7  Fllwl  3--ft-«^,  S45  ami 
■ujNQ  coot  47ia-aa-N 
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Department  of  Labor 

Employment  and  Training  Administration 

Federal-State  Unemployment 
Compensation  Program;  Unemployment 
Insurance  Program  Letters  Interpreting 
the  Federal  Unemploynoent  Insurance 
Law 
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DEPAfmiENT  Of  LABOR 
Efnq4oyin«nt  and  Training 

Fadaral-Stata  Unamploymant 
Companaation  Program; 
Unamptoyiiiaiit  tnauranoa  Program 
Lattara  Intarprating  tha  Fadaral 
Unamptoymant  IrMuranca  Law 

The  Employment  and  Training 
Adminiitmtion  (ETA)  interpreti  Federal 
law  pertaining  to  unemployment 
insurance  as  part  of  the  fulfillment  of  its 
role  in  administration  of  the  Federal 
State  unemployment  insurance  system 
These  interpretations  are  issued  in 
Unemployment  Insurance  Program 
Letters  (UlPLs)  to  State  Employment 
Security  Agencies  (SESAs).  The  Three 
IJIPLs  described  below  are  published  in 
the  Fedanl  Re^tar  m  order  to  Inform 
the  public 

Uooinpioyinefit  Insuranc*  Pro|p«m 
Latter  Na  U-t7  and  Chanf*  1 

This  directive  transmits  a  revised 
interpretation  of  section  3d04(a)(14)  of 
the  Federal  Unemployment  Tax  Act 
(FUTA)  relating  to  the  wages  for 
services  of  aliens  which  may  be  used  for 


computing  monetary  entitlement  to 
benefits.  This  interpretation  permits 
States  to  pay  benefits  based  on  wages 
from  otherwise  covered  services 
performed  on  o'  after  November  6, 1966, 
by  aliens  granted  la%vfu]  temporary 
resident  status  under  section  210(a)(l}  or 
section  245A(a)  of  the  Immigration  and 
Nationality  Act  (INA). 

UoamployTBant  Insuraoce  Program 
Letter  No.  i 


This  directive  advises  SESAs  of 
section  902  of  the  Foreign  Relations 
Authorization  Act  (Pub.  L  100-204) 
establishing  another  class  of  aliens 
eligible  for  temporary  resident  status 
under  section  210(a)  and  section  245(A) 
of  the  INA.  This  class  includes  certain 
nationals  of  Poland.  Ethiopia, 
Afghanistan,  and  Uganda.  States  may 
pay  beneHts  based  on  wages  from 
otherwise  covered  services  performed 
on  or  after  December  22, 1987,  by  aliens 
granted  lawful  temporary  resident  status 
under  section  902.  FRAA. 

UnampioyiiMDt  Insurance  Program 
LattOT  No.  11-M 

This  directive  advises  SESAs  of 
amendments  made  by  the  Family 
Support  Act  of  198a  Pub  L  100-485,  and 


the  Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988, 
Pub.  L  100-628,  to  the  Social  Security 
Act  affecting  the  disclosure  of  wage  and 
unemployment  insurance  (UI)  claim 
information.  The  Family  Support  Act 
requires  SESAs  to  take  such  actions  as 
may  be  necessary  to  enable  the 
Secretary  of  Health  and  Human  Services 
(HHS)  to  obtain  prompt  access  to  any 
wage  and  UI  claim  information 
available  to  the  SESA  for  the  purpose  of 
assisting  the  Federal  Parent  Locator 
Service  (FPLS)  in  carrying  out  the  child 
support  enforcement  program.  It  also 
requires  the  Secretary  of  Labor  to  enter 
info  an  agreement  with  HHS  to  give  the 
FPLS  access  to  this  information.  The 
McKinney  Act  Amendments  require 
SESAs  to  disclose  wage  and  UI  claim 
information  to  the  Department  of 
Housing  and  Urban  Development  and 
public  housing  agencies  under  certain 
circumstances. 

Dated:  March  1.  1988. 
RobOTtsT.  ^m«•, 

Assistant  Secretary  of  Labor. 

■LUNQ  coot  4S1»-«P-« 
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D'Hf  tTIVI 


iU«J<CT 


:;NEMPL0YMENT  INSURANCE  PBOGBAM  LETTER  NO  ^  12-87 
*L.L  STATE  SMVLOYXENT  SECURITY  AGENCIES 


CK  Z^P4-    b-^«^ 


Oi-^ALD  J   tVll 

Ad«lnln.r*ior 

toe    Baqlonal    >un4g*B*nc 


Aa«ndB«nit   lUd*   by    t&«   T«x   t«for«  Kci    of 
mt    (PL      »»-%l4).    th«   Ml«n  PatBWOtH^t 
Act    (PL.    »♦-%♦%).    and    th«    Iwilqtatlon 
BafocB   and   CoQttol    Act    of    198*    (P.L.    99-603) 
Which   Mf«€t    th«   P«d«r«l-8t«tt   Un««ploy««nt 
CoBp«aaatlon  Prograa 


i.        PjiiDCJA        To    advlf*   St«t«   aq^nclM    of    r»c«at 
•■•ndliint*    t»   P«d«ral    law  aff.ctVoq   th«   P«d«ral-6tat« 

Un««ploy»«Qt   Co«p«naailon    (DC)    proqtaa. 

2        Rtt4t*US±l       Tha  Tax  l«fot»  *ct   of    191*.    cha  XUan 
racJ^""   a",    tha    iMlgtatlon  Safocm  and  Control   Xct   of 

19i». 

J        B^cfcQiouQd.       in    lata    19«».    tha   Pc.ldant    .Iqnad    Into 
Lw  ^^^tJ'im.   containing   provl.lon.   •"•"lag   th.  UC 
pcogr.-.      Thaa.   aca    tha:      a)    Tax   tafoc.  *"   »'    ^"'    i^*- 
99-514).    alqnad    Into    law  on  Octobat    22,    19I6:    b)    Allan 
r<rMfocliar   Act    (PL.    99-495),    ilgnad    Into    law  on 
^[^11      1986:    and.    c)    I«lgratlon  Hafot.  and  Control 
^r^    iJii    (P.L.    99-603).    algnad    Into   law  on  Hova.bar   fr. 

1986 

a   Tha  Tax  Ia«or«  \ex.   of  1986  provldM  tJut  all 
una.ploy.ant  banaflta  will  baco.a  taxabla  l«»coma  with 
taapact  to  banaflta  racal»ad  aftar  Daca.b«r  »l-/»"; 
cutt.ntly.  una.ploy.ant  In.ur.nc.  (UI)  la  taxabla  only  If 
tna  co.blnatlon  of  taxabla  lnco.a  and  UI  paymani.  axcaada 
$18,000  for  Joint  t.iurM  ot  812.000  for  alngla  taturna. 

Tha  Act  alto  ptovldaa  a  two-yaar  axtanalon  of  tha 
•xclualon  fro.  tha  definition  of  wagaa  of 
•■Dlovar-f  Inancad  aducatlonal  aialttanca  and  group  l«<J«i 
"rilclpl.n.  (Sactlon.  3306(b)(12)  and  (11)  of  tha  f.dar.l 


una.ploy.ent  Tax  Act  (FUTA)):  aaHea  tecnalcal  changes  to 
Sactlona  3302(c)(2).  J302(f)(8j,  and  3306(o)  of  the  PUTA; 
a.and*  the  Internal  Revenue  Code  of  1954  concerning 
exclutlona  fro.  the  definition  of  'groaa  laco.a*  of 
certain  prlzea  and  awarda:  and  ta.porarlly  excludea  fcoa 
the  ruTA  coverage  aervlce*  perfocaed  for  certain  Indian 
tribal  govern.enta. 

b.  The  Allen  Pat.worner  Act  extenda  for  live  yeara, 
through  Dace.bet  31.  1992,  me  exe.ptlon  fro.  -e.ploy.ent" 
under  Section  3306(c)(1)(B).  PUTA.  of  agricultural  labor 
perfor»»d  by  certain  ivonl..lgrant  farBwotkers  ad.lited  to 
work  temporarily  under  epeclflc  provialona  of  the 
luilgratlon  an4  Nationality  Act.' 

c.  Tha  I«algratloa  Befor.  and  Control  Act  of  1986 
contain*  provlaioM  relating  to  a  ayete.  to  vatlfy  alien 
eligibility  Cot  una.ploy.ent  benefits. 

These  aaandiaeats  uda  several  technical  and  significant 
changes  affecting  the  Pederal-Stata  UC  pcogra.  which  .ay 
raguite  chaagM  in  state  law  ot  procedures.  However .  only 
the  alien  vecificatioa  provisieos  of  ttM  Imaigcation 
lefotB  and  Contcol  Act  of  1986  My  requite  changes  in 
State  laws  tor  co.pllance  with  Section  303(f)  of  the 
Social  Security  Act  (SSA).   The  awndMnts  ate  explained 
in  attaebaenta  to  this  UIPL. 

4.  Action  Reouiced.   SESAs  are  requested  to  notify 
appropriate  staff  of  these  a.endaents  and  take  necessary 
action  to  i.pleaent  required  changes  in  State  laws  or 
procedures. 

5.  inauiteB.   Inquiries  should  be  directed  to  .your 
Regional  Office. 

6.  AttachBents.   Text,  explanation  and  Intetptetatlon  of 
UC  aaendsents. 
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NaixA.  31.  ^W 


OiST«i»crrto*i 


ATTACHMENT  1  TO  UIPL  MO .  12  -87 


TEXT   EXPLANATION  AND  I NTERPBCTAT  I0«  Of  UC  AMENDMENTS 
M«d«  by  Public  L4W  94  S14,  Th«  Tax  B*(o(b  Aat  of  1986 


t.  fctioa  121.      Tjx^tioD  ot   Uatmploy»«ot  Co«p«n»ation 

A        T«»t   of   AM«t>il«»at 

I 

SEC.    iS.    UWEWtOYMENT   COHPENSAtlOU 


I      Aaaydypt    to   Stctloa  »S   Ot    Ct>t    Ipf  tn<I   ■•vnue 

<  (mci  9t  mil: 


(a)  cnnttAL   8UL£-la   tb«   cat*   ot    «■    ladWl<«al. 
gcoaa    loco**    lacludat  UD«Bploy««nt   coft^bsatloo. 

(b)  UinBd>U)T»IENT  CtatPKflSkriOt  DBftWEO.--rot 
pucpotaa  of    this   aactloa.    tb«   taca   'uaaaploymant 
coMpanaacloa'    ■«aaa   aar   aaount    r«c«lv*d   uodar    a 
law  of    tb«  Unicad  Stataa   or   of   a   ttata  wtilch   la    In 
tha   oatur*   of   unaaploykant   coBpanaatioa. 

2.    Kffactlva  Data: 

ftCTioH  \M.  trrzcrivt  dates. 

(b)  UNEMPLOYMENT  COMPENSATION .- -Tha  a»and««nt 

•ad*  br  ■•ctloQ  121  aball  •PPlY  to  aaoants 
cacalvad  attar  Dvcaabar  )1.  l9M.  In  taxakla  yaact 
aadlay  aftac  aucb  data. 

B    Dlacuial.oa.   Tba  Baraoua  Act  of  l»7t  daalgnatad 
•  pacida  lacoM*  lavala  at  which  unaaplor%«Bt  b«lMCltB  «Mca 
laiabla  (I2S.0OO  for  Joint  raturhf  ot  tlO-OOO  tot  alDgl* 
caturna)    Tha  Tai  Equity  'hd  Placal  Baaponalbll Itf  Xct  ot  1982 
la«#«cad  tha  appUcabla  laco»a  lavala  to  lit. 000  tor  ]olot 
catucn*  or  812.000  for  alngla  ratucaa.   Sactloa  121  of  tha  Tax 
Bafoca  Act  ot  l«ii  aaanda  tha  law  to  provlda  th«t  qroaa  Incoaa 
ahall  Includa  all  uaaaplor««at  banaflta. 

c   IiPHliPt.atlQn.   Each  claimant  should  b«  Intoraad  ot 
thla  enanqa  la  TneoM  tak  law.   Hotlcat  abfrald  b«  tvrnlahad  to 
aacb  claimant  currantly  flUoq.  and  to  naw  aad  taopanlaq 
clalaaota  as  clalaa  ara  fllad.   Inf ocaat lonal  paaphlata  ahould 
ba  ravlaad  whan  capclatad.   A  bclat  aupplaaantal  tor*  can  ba 
Ittuad  lo  tna  Intarla. 


II. 


2  - 


Section  122.   ExcluBlon  froN  tha  Definition  of  -Gtoss 
Incoaa'  Certain  Pcizeg  and  Awards 


A   Genacal.   Sactlon  122  ot  tha  Tax  BafotN  Act  of  1986 
aaands  Sactlon  74  of  tha  Intarnal  Bevanua  Coda  of  1954 
concatninq  axcluslons  fro.  tb*  daflnltion  of  "qross  incoM-  ot 
certain  prliea  and  awards.   Tha  aaendment  apaclties  conditions 
which  aust  ba  aat  to  allow  such  exclusions.   Dateralnatlon  of 
rUTA  tax  liability  will  ba  based  upon  such  definition  of  gross 
incoae . 

B   Effective  Data.   The  aaendaents  aade  by  Section  122 
apply  to  prizea  and  awards  granted  after  Deceaber  31.  1986 
(Section  151(c)). 

C   lacleaantation.   Since  the  Internal  Bevenu*  Service 
has  the  ptlMry  authority  tor  adalnisteriag  tha  rUTA  ta» 

provisions,  it  will  be  responsible  tor  interpreting  and 
applying  this  provision. 

Ill    c..^r<»n  llfc|.   ?-YEAB  ETTENSIOW  nr    KXCLUSIOWS  TOR 

tnSrlTlOWAL  ASSISTANCE  PROGBAMS  AND  GROUP  LEGAL  FLAWS. 

A.   Tfxt  Of  AaaiMlaanta  to  aacttana  120  »ft4  1?7  Qt  Vftt  ^RC 
(a)  IBOCATIONAL  ASSISTANCE  PROGRAMS. -- 


ii*«  tnataaf  "Its?- 


(b)  GSOUP  LEGAL  PLANS. --Subsection  (a)  of  section  120 
ralatlng  to  taralnatlon  ot  exclusion  tot  aaountt 

i.c.lv.4  und.r  qualltlad  group  ^^^-l  •"^^*"  »^"" 
la  aa*n4»4  by  strUlng  out  •1985-  and  in.actlag  in 
liau  tharaot  •1987*. 

(c)  EFFECTIVE  DAT^S.-- 

(1)  6UBKCTION  (a). --The  aaendaents  aad*  by 
subsection  (a)  shall  apply  to  taxable  yeata 
beginning  after  Deceaber  11,  19B5. 
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{2)     i'JhSKCT  :uN  ibj    Tn»  amendaent  B^d*  by 
«ub««ctloD  (b)  tftjll  apply  to  year*  •odinq  «ft«t 
D«c«Bb*r  }I.  I98S. 

(3)  CA^ETKBIA  FLAW  WITH  GROUP  LEGAL  BEMEflTS.-- 
If.  witblB  &0  dayt  aftac  cb«  •n«cc»«Qi  of  thla 
Act.  an  •■ploy**  •l*ct»  und*t  a  caf*c*cl«  plaa 
jnd*t  S*ccion  12S  of  cb*  lnt*rn*l  B«v*nu«  Cod*  of 
i'JSfc  cov*ra<j*  for  qroup  laqal  b*n»(ltt  to  wblcb 
S*ctlon  120  of  •uch  Cod*  appll**,  tuch  •l*ctloD 
•ay.  at  tn*  elBctloo  of  th*  taxpayer,  apply  to  «11 
^       l*gal  ■•rvic**  provided  durloq  1416.   Tb« 

pc*c*dla(]  •*nt*ac*  sball  aot  apply  to  aay  plaa 
whlcb  oQ  Auquit  It.  1986,  off*r*d  sucb  group  1*9«1 
b*n*fltt  undar  tucb  plan 

■    PLtiUSAiafl    S*ctlon  1162  of  tb*  Tax  R*foc*  Act  of 
1986  provVd**  a  two-y*ar  •xt*a*lon  of  tb*  *xclu*loa  fcoa  tb* 
dafinltloD  of  wa<j**  und*r  tb*  rtTTA  of  ••ploy*r-(  laaoced 
•ducaclonal  aailatanc*  and  group  lagal  aarvlc*  plan*  (throuqb 
D«c*«b*r  11.  1987) 

C    l»Pl*»«otatloo.   sine*  tb*  lat*tnal  ■•vaoo*  Sacvlc* 
(IKS)  baa  cb*  ptlaary  autborlty  foe  adainlaccclDf  th«  rUTA  tax 
provlalona.  U  will  b«  raaponalbl*  (or  int*rpr*tia«  and 

applying  tbl*  provlaion. 

I V      itiiiafl_ii2i. APPuicAfluin  gr  yypfft/PYWpn  ';r<?*ffgMSATigw 

Tm  TO  CgRTAIW  SEKVICKS  PMrOMgP  PQB  CEBTAIM  IMDIMI 
TRIBAL  GQVtRWMEMTS  (Tbia  provlalob  do**  not  aaand  tb* 

A   Taut  ot  StctJQQ  17QS  PC  lb*  Tax  B<t0f  Act  ot  1^86. 

(a)  IH  GENERAL. --Poc  purpoa«a  of  tb*  r*d*r«l 
UQ*Bploys«nt  Tax  Act.  aarvlc*  p«tfor»«d  In  tb*  •■ploy 
of  a  quallfl*d  Indian  tribal  gov*rnB*at  aball  not  b« 
•       tr*at*d  aa  •■ploy«*at  (wltbla  tb*  ■*anlaq  of  ••ctloa 
1306  of  aucb  Act)  If  It  la  aarvlc*-- 


(B)  during  a  period  In  wblcb  tbe  Indian  tribal 
gov*raa*nt  la  not  covered  by  a  State 
unekploy«eat  coapcnaatlon  program,  and 

.     (2)  wltb  r**pect  to  whlcb  tb*  tax  laposed  under 
tb*  Federal  Uaeaployaent  Tax  Act  bas  not  been  paid. 

(b)  DEFINITION. --For  purpoae*  of  tbls  aectlon,  tbe 
tera  'qualified  Indian  tribal  governaent"  Beans  an 
Indian  tribal  goveraaeat  tbe  service  for  wblcb  Is  not 
covered  by  a  State  uneaployaent  coapensatlon  program 
on  June  11,  1986. 

B.  Discuiston.   Section  170S  of  tbe  Tax  Befora  Act  of 
1986  excludes  froa  tbe  definition  of  eaployaent  for  Federal 
uneaployaant  tax  purposes  services  perforaed  for  a  qualified 
Indian  tribal  govecoaenc  during  the  period  prior  to  January  1. 
1968  if  ctxe  service  was  not  covered  by  a  State  law  on  June  11, 
1986.   Presently,  tbe  only  Indian  tribal  governaent  we  are 
aware  of  that  aeets  tbls  ceguireaent  is  tbe  Ute  tribe  In 
Colorado. 

C.  lapleaentation.  Since  tbe  IRS  bas  tbe  priaary 
authority  foe  adainisteciag  the  FUTA  tax  collections.  It  will 
be  responsible  for  interpreting  and  applying  tbls  provision. 


fectioB  1706  of  the  Tax  Befora  Act  of  1986. 
Certain  Technical  Personnel. 


Treataent  of 


(1)  which  is  perfotaed-- 


(A)  before,  on.  or  *(t*r  tb*  dat*  of  tb* 
•aactaent  of  tbl*  Act.  but  before  January  1. 
1988.  and 


A.   Text  of  Aaendaent. 

.(a)   IM  CEMEBAL. — Section  S30  of  the  Revenue  Act  of 
1*78  i«  aaanded  by  sddiag  at  the  end  thereof  tbe 
folloving  new  subsection: 

■(d)  CXCEPTI08l.--This  section  shall  not  apply  in 
the  ease  of  an  Indivldnal  who.  pursuant  to  an 
arrangeaenc  between  the  taxpayer  and  another  person, 
provides  services  for  such  other  person  as  an 
engineer,  desigaer,  drafter,  coaputer  prograaaer, 
systeas  analyst,  or  other  siallarly  skilled  worker 
engaged  in  a  siailar  line  of  work.* 

(b)  BTPECTIVE  OATB.--Tb«  aaendaent  aade  by  this 
section  shall  apply  to  reauneration  paid  and  services 
readered  after  Deceaber  31.  1986. 
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;  j  c  (   I  n  t  Revenue  Act  c  (   1  9  ""  8 
t  taxpayaca  who  In  the  paat  nad 
•paciflad  criteria,  for  not 
••a  Bay  continue  auch  treataent 
nt  tax  liability    Section  1706 
986  aaenda  Section  SJO  to  lialt 
ding  thai  the  aectlon  anall  not 
e  eervlcea  of  auch  pereon  at  an 
r,  coaputet  proqraBBer.  eyateas 
y  anilled  worKet  engaged  In  a 
a  aeani  that  the  IBS  will  apply 
firaa  id  deterainlng  liability 
udlnq  me  fUTA  tax. 


C    i*£it!«lltj.t  i.OQ    Since  tha  IHS  haa  the  ptl»*ry 
authority  for  adai  n  l  a ter i nq  the  fUTA  tax  provltlont.  It 
win  (>•  teaponalble  for  Interpreting  and  applying  thl« 
pr ovla Ion 


Cot rectlona  in  fXleca^  Uneaglgragnt  T»t  Act ■ 


Technical 


The  federal  UneaployBent  Tax  Act  It  aBendad  at 
f ol lov* : 

(l)  Subparagraph  .B)  of  tectlon  1102(c)(2) 
(relating  to  a  Halt  on  tne  credit,  aqalntt  the 
uneBploy»ant  tax)  la  aaencled-- 

(A)  By  tttUlnq  out  -det  erBl  nat  Ion'  t  ha  ••cond 
place  It  appeara  In  the  Batetlai  pracadlng  claut* 

(1)  and  inaettinq  In  lieu  thereof  - denoa  I  na t or  '  . 
•  rul 

(B)  In  claute  (  I  ) 

(I)  by  ttrUlnq  out  -percent"  iBBadlately 

preceding  the  coaaa  at  the  end  thereof,  and 


(111  by 


Interring  -per-i-nf  after  'iT 


(Ji  Subparagraph  (A>  of  aectlon  U02{f)(«) 
(relating  to  a  partial  llaitatloB  on  the  reduction  of 
Che  credit  agalnat  the  uneaployBant  tax)  It 
by  ttriitlng  out  •1987-  and  Interring  In 
■  I  *  8  6  • 


aaanded 

lieu  thereof 


TEXT.  EXPLANATIOM  AND  INTERPRETATION  OF  UC  AMENt3MENTS 

Made  by  Public  L«w  99-S9S.  tha  Allan  ParaworHar  Act, 

to  Extand  the  Ezcluaion  Ttom   UnaaploymaDt  Tax  ot 

H«ga«  Paid  to  CeitaVa  Allan  PacawoiHara. 


A.   Aaandaant ■  Sactlon  3306(c)(1)(B), 
aaondad  to  raad  aa  (ollowt: 


of  the  FUTA  la 


(B)  avch  labor  la  not  aftlealtural  labor 
parfotBad  bafota  January  1.  1993.  by  an 
ladlvldval  vBo  la  an  aliao  adaittad  to  the 
UBlt*4  ttataa  to  fztotm   agrievltural  labor 
Mra«a*t  to  a*«tloaa  214(e)  and  101(a)(tS)(H) 
•f  tfea  laalfratloB  and  Hatloiullty  Act: 

B.   PtaCTiniaa.  Tfela  provlalon  aaanda  Sactlon 
3306(c)(1)(B),  rtrrA.  by  aitandlnt  foe  tlva  yaara,  antll 
Dacaabar  31,  1992.  tba  PirTA  axaaption  fro*  covaraga  of 
faraworkara  wka  ara  allana  taaporarily  adalttad  to  tha 
Unltad  stataa  ta  warn  la  a«rle«lt«ral  •■ploy«aat 
purauant  ta  Saetioaa  2l«(c)  aad  101(a) (IS) (H)  of  tba 
laalgratloB  and  Nationality  Act. 

Prior  to  tha  a*and»anta  aada  by  Sactlon  4  of  P.L. 
96-B4,  affactlva  January  1.  19B0.  aarvlca  parforaad  by 
an  alias  raftrrad  to  ia  Sactlon  330((e)(l)(B) ,  PUTA, 
waa  not  ragulrad  to  ba  covarad  or  takan  into  account  In 
datarainlng  tha  olza  of  a  firs  undar  Sactlon 
3304(e) (l)(*)(i)  and  (ii).  PUTA.  sabaaqaant  aaandaanta 
by  CoDfraaa  axtaodad  until  Daeaabac  91.  1985.  tba 
axaaption  troa  eavaraga  of  afticaltural  work  nndar 
Sactlon  330t(c)(l)(B).  PUTA.  but  ra^uirad  conaldaration 
of  aueb  aarvica  in  dataralninq  tba  aiza  of  a  flra. 
P.L.  99-595  factbar  axtaoda  tba  axaaptioo  froa  covaraga 
of  tha  aaaa  typa  ot  agrieultural  aarvlcaa  tbroagh 
Dacaabac  31.  1992.  and  eontinaaa  tha  ra<iuir»d 
conaldaration  of  aueb  aarvica  in  dataraininq  tba  aiza 
of  tba  tira. 

c.  laalaaantatiOB.  Slnca  tha  IRS  haa  tba  priaary 
authority  for  adalniataring  tha  PUTA  tax  provlalona.  it 
will  ba  raapoaaibla  tot  intarprating  and  applying  thla 
pcovition.  Hbila  Stataa  bava  tba  option  of  providing  a 
alBllar  axcluaioa  in  Stata  lav.  it  ia  not  a  Padaral 
ragulraaant  tor  eonforaity. 
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ATTACHMENT  HI  TO  UIPL  NO-   12-87 


EXPLANATION  AND  INTCBPRETAT ION 
of  tn*  iBBlqcacloo  latora  «Dd  CoDCcol  Act  of  1.9St 
(Public  Law  tf-tO))  R*I«llng  Co  tb«  Padaral  and 
P*d«[«l-sc«ta  Unaaployaanc  Coapanaatlon  Pcograas 


A.  Qtnatil .  •action  1 
CoDtcel  JU:t  of  Ifti.  PL.  f9- 
atfactlag  tba  Padaral  and  Pad 
121(a)(1)  aaaada  Pact  A  of  Tl 
•uMaetloaa  (4)  aad  (•)  to  %• 
IllfUlUtr  VarlfleatloB  >rat 
aatabllab  laaiqcatloa  atatua 
pco^ra»a.  taetloa  131(b) ()) 
of  tba  8SA  to  provlda  for  cal 
lOO  paccant  of  ttM  raaaooabla 
o^ratlDQ  tba  iaaigratlea  ata 
131(e)  of  tba  A«t  aatabllabaa 
pcorlaloaa  for  «m1v«(  of  vail 
e«ct«lD  capocta  to  Ceagrata. 
oactalB  Oaaaral  AeeeuBtlag  Of 
D«part»«at  a(  Uab«r  and  tba  ■ 
axplaaatloQ  of  tbaaa  aaw  prov 
laplamant I119  tbaaa  provialona 


31  of  tha  iHilgcatlon  latora  and 
iO).  ooDtalba  tbraa  provialona 
aral-Stata  UC  pro«ra*a.   taction 
tl*  XI  of  tha  8SA  by  adding  naw 
ctloa  1137  .  'iKeo**  and 
•m.'     Tbaaa  a«w  anbattctioaa 
varlflcatlea  pr»«adaraa  (or  UC 
of  tba  Act  aaanda  taction  )03(a) 
■buraaaant  to  ttata  agaoelaa  of 

coata  of  laplamantlng  and 
tua  vaclflcatlon  ayataa.   taction 

affactlva  dataa,  and  laelodaa 
flcatlon  ayataa  raqulcwaanta  and 

taction  131(4)  also  caqvlraa 
flea  raporta.  which  lavolva  cha 
tata  aganelaa.   Pollovinv  la  an 
lalona.   Datallad  Inatruct lona  for 

will  b«  laauad  at  a  latar  data. 


Tha  p«rpoaa  of  tbaaa  pcovlalo 
cacalva  a  valvar  to  varlfy  th 
Haturalliatloa  tacvlca  (IHt) 
•liana  applying  for  banaflta 
and  Padarally-f unda4  prograaa 
UC  prograa  la  lacludad  tbroug 
provialona  for  tba  Incoaa  and 
la  taction  1117  of  tba  ttA 
caqulcaa  ttata  UC  aganclaa  to 
allglblllty  varlflcatlon  ayai 


na  la  to  ra^ulra  ttataa  who  do  not 

rough  laalgratlon  and 

racorda  tba  lagal  atatua  of  all 

uadar  cartaln  Padarally-asalstad 

baglnalng  Octobar  1.  Ittt.   Tha 
b  an  asandsant  to  tba  ailatlng 

allglblllty  varlflcatlon  ayataa 
Ixlatlng  laetlen  103(f)  of  tha  tSA 

partlelpata  In  tba  lnco»a  and 
aa  «•  daactlbad  In  taction  1137. 


Undar  tbaaa  naw  raqalraAoata .  ttataa  who  do  aet  gaallfy  for  a 
walvac  undar  eondltlona  apallad  out  In  tba  law  avat  dataralna. 
aa  a  condition  of  an  Indlvlduala  allglblllty  foe  banaflta. 
that  aa  Individual  la  althat  a  Unltad  ttataa  eltlsoa  oc  In  a 
'aatlif actory  laalgratlea  atatua*  and  varlfy  tbiough  m 
rooorda  tha  autbaatlelty  of  any  laalgratlen  docuaant  aubalttad 
by  tha  ladlvldaal.   Bewovat.  prior  to  daaylng  baaaflta  b*«auaa 
of  laalgratloB  atatua.  tha  ttata  agancy  Miat  fellow  cattala 
■lalnna  pracadural  aafaguarda.   Tba  ca^ulraaant  for  a  ttata 


agancy  to  partlelpata  In  tha  laalgtatlon  atatua  verification 
ayataa  aay  ba  walvad  by  tha  Secratary  of  Labor  If  apeclfled 
eondltlona  ara  aat.   To  tba  axtent  thaaa  naw  taqulraaents  apply 
to  tba  ttataa  for  tha  putpoaaa  of  tba  Pedaral-Stata  UC  prograa 
thay  will  alao  apply  to  Padaral  nnaaployaant  banaflt  and 
allowanca  prograu  adalnlstarad  by  the  Statea  undar  agreeaenta 
with  tba  tactatary  of  Labor. 

B.   l»fytiYt  Pittt-   taction  13X(c)  of  tba  laaigratlon 

Bafora  and  Coattol  Xct  of  1986  contains  savaral  affactlva  dates 
which  lapact  Btats  aaployasnt  sacucicy  agancies. 

1.  All  ttatas  aust  bogln  coaplying  with  tha 
raguirsaaats  foe  laalgtatloh  status  datacaioatlon  and 
varUlcatiea  «■  October  I.  Hit.  unlsss  participation  Is  walvad 
by  tha  laecatary  of  Labor. 

2.  Tha  IHt  is  caguirad  to  iaplaaant  a  systaa  for 
varlfylng  laaigratlon  status  and  aaka  tha  systaa  available  to 
all  ttatas  not  latac  than  Octobar  l.  1987. 

3.  Ab  aaaadaant  to  taction  302(a)  of  tha  SSA 
providlB«  (or  e«odla«  ths  costs  of  laplsaantlng  and  opaiatlng 
tha  laHlgtatlea  status  vaclflcatloa  srstoa  Is  sfCactlva 
October  1.  1*87. 

«.  Tha  taecetary  of  Labor  Is  ragulrad  to  subalt  a 
report  by  April  1.  I9tt  to  tha  Rouse  Nays  and  Moans  Coaalttee 
and  to  tha  toaats  Plaance  Coaalttee  on  lapleaentatlon  of  the 
new  tequlreaents  for  tha  UC  prograas.   The  Coaptcolloc  General 
Is  required  to  subalt  a  report  to  Congress  and  to  the 
Coaalssloaer  of  IHt  by  October  I.  I9t7.  on  the  effectiveness  of 
current  pilot  projects  relating  to  the  IHt  Systaa  for  Allen 
Verification  of  Bllglblllty  (SAVE).   In  addition,  the 
Coaptrollec  Oenecal  aust  subalt  a  report  to  the  Congress  and  to 
the  toccetary  of  Labor  by  April  l.  1989,  on  lapleaantatlon  of 
the  new  laaigratlon  status  verification  systaa  regulreaents. 

C.   DsclantloQ  of  citizenship  or  Satlsfactyrv 
laaigratlon  ttatas. taction  1137(d)(1)  specifies  that  the 
State  shall  tequice.  as  a  eohdltlon  of  eligibility,  that  each 
Individual  slfB  a  declaration  under  penalty  of  perjury  stating: 

1.  whether  the  individual  is  a  cltlzea  oc  national 
of  the  Ohited  ttatas.  and 
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2         :t    net.  «ri»ih»c  tn«  indiwiduai 
■•*tlit*ctory  '. •■lqr«tlon  ttitui  " 


\» 


D    UatUS.^gUf—l-Mll'aClUgn  SiJiUI    section 
1 117  (d  )  (  1  )  (>)  i  1 1  )  (  I  I  I  )  d«fln«i  ••*!  lif  *ctory  l««l(3t*llon 
■  tatui'  <■  aa    immiqi  *t\.oa    iKtui  that  do«s  not  k«k«  th« 
ladVvtdu*!  ln«llglbl«  for  unaaployBsat  t>«n«flti. 

1  Section  1304(*)  (1«) (X) .  rUTA.  pc«icrlb««  th« 
coQdltloa*  uQ<3»c  which  b«o«flt»  may    t>«  paid  b«a»d  oq  ••rvlc«» 
p«rtocB«d  by  an  aUao    Sp«cl{  lea  I  Ir .  th«  rUTA  c«<)ulr*«  that 
coapanaatlon  ahaU  not  b*  payable  oa  tti*  baaU  of  •acvlcsa 
p«tfocB*d  by  ao  allao  unlaaai 

a    tha  aUao  was  lawfully  adalttad  for  pacmanaat 
raaldanca  at  tba  tlaa  tha  ••evict*  v«r*  pacfocm*<l. 

b.   tha  allan  waa  lawfully  ptaaaat  foe  tba 
purpoaa*  of  pacfocalag  tba  ■acvlcaa.  or 

c    tba  allan  waa  pacaanantly  casldlnq  In  tha 
unlcad  Stataa  undac  color  of  law  at  tba  tlaa  tba  aarvicas  war* 
par f ormad . 

2  In  addition,  an  allan  auat  t>a  lagally  authorlzad 
to  work  at  tba  tlaa  banaflta  aca  clai»*d  to  ba  eotialdacad 
■avallabla  for  work. * 

A  coBplata  aiplanatlon  of  tba  Padatal  ra<]ul ra*anta  ralatlnq  to 
allan  allqlbllUy  for  unaBploy»ant  banaflt*  I*  found  In  UIPL 
lit.  lasuad  Octobar  2«.  IVSS 


I   Varlflcatiofi  of  »litm.   If  on  tba  daclatatlon  of 
eltlianahlp  atata^ant  an  Individual  lndlcat»«  that  ba  or  aba  l« 
In  a  aatlafactory  laalgtatlon  atatua.  tha  Individual  auat 
ptaaant  docuaantaty  avldanca.   Sactloo  1117(d)(2).  SSA. 
•paclflaa  that  tba  Individual  ajat  praaant  altbar: 

a.   an  allan  taqlatratlon  documant  or  othar  proof 
of  l^lgtatlon  t  aqlat  tat  Ion  fro*  in*  that  contain*  tba 
Individual  •  allan  ad«l»»lon  nuabar  or  allan  flla  nuabar  (or 
nuabar*  If  tha  Individual  baa  aora  than  ona  nuabar).  or. 
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b.   (ucb  othar  docuaents  as  the  State  deterMines 
coQctltut^  raacooabla  avldanca  Indicating  a  latlsfactory 
laalgratlon  atatua. 


In  addition.  Section  3304 
•a»«  Information  ba  unifo 
Sacclon  1137(d)(1),  SSA. 
verify  docuaantat Ion  tefa 
through  an  autoaatad  syat 
INS.  Under  aub^actlon  (3 
individual'*  privacy  to  t 
State  agency  auct  u*a  tha 
allan  adalaalon  nu*bac  aa 
■tatua.  If  instead  of  an 
other  docuaanta  which  tba 
caaaonabla  evidaaca  of  ta 
1137(d)(4)(B),  SSA,  ca<)ui 
photocopy  of  tha  doctwant 


(a)(14)(B).  PUTA,  raquicaa  that  the 
caly  caquicad  of  all  claikancs. 
further  requicea  tha  State  agency  to 
rtad  to  in  (a)  above  with  the  INS 
•m   or  other  ayataa  designated  by  the 
)(B),  thi*  ■y*teB  aust  protect  -the 
be  ■axlMua  degree  possible."   The 
individual's  alien  file  nuabec  or 
tha  basis  for  verifying  alien 
alien  nu«bat  tba  State  agency  has 
State  detaraioes  conatitute 
tlsfactocy  iaaigiation  status.  Section 
res  the  State  agency  to  subait  a 
s  to  INS  for  verification. 


2.   Procedural  Safeguards.   The  Act  contains  specific 
raguiieaenta  relating  to  procedures  foe  fact-finding, 
proaptnaaa  of  payaant.  and  a  right  to  a  hearing.   A  suaaacy  and 
explanation  of  chase  raquiraaents  follow. 


agency  aust  provide  the  individual 
ity  to  subait  docuaentation 

igtation  status  if  such 
nted  at  the  tiae  of  filing  foe  UC. 
e  the  individual  ceasoaable 
ence  of  satisfaccoey  iaalgtation 
n  presented  is  not  vecified  by  the 
tate  law  for  providing  inforaatioa 
ility  for  banafits  will  aeet  the 
e  opportunity.'   Attachaent  1  to  UIPL 
1978,  contains  guidance  ia  handling 
eclines  to  provide  inforaation  with 
tua.   This  guidance  is  still 


a.  Tha  State 
with  a  reaaonable  opportun 
ladicatiag  satisfactory  i 
docuaantation  is  not  prase 
The  State  aust  also  provid 
opportunity  to  subait  avid 
status  if  the  docuaencatio 
INS.  Tiaa  periods  under  S 
naaded  to  deteraine  aligib 
raquireaant  for  'reasoaabl 
lS-71,  issuad  January  24 
cases  where  tha  claiaant  d 
raspact  to  iaaigration  ata 
applicable. 

b.  Under  Section  1137(d) (4) (A)( ii) ,  SSA.  a  State 
agency  aay  not  delay,  deny,  reduce  or  terainate  an  individual's 
eligibility  for  benefits  on  the  basis  of  iaaigration  status 
until  a  raasonabla  opportunity  has  been  provided  for  the 
individual  to  present  required  docuaentation.   If  the  alien 
does  present  such  docuaentation,  pending  its  verification,  a 
State  aay  not  delay,  deny,  reduce,  or  terainate  the 
iodlvidual's  eligibility  for  banafits  on  the  basis  of  the 
individual's  status.   Saction  1137(d) (4) (B) ( ii) .  SSA.   However. 
under  Saction  1137(d) (4)(B)(iii) ,  SSA,  the  state  shall  not  be 
liable  for  the  consequences  of  INS  action,  delay  ot  failure  to 
conduct  auch  verification. 
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c    Section  1137((1)(S)  pcovid**  If  a  St*t«   .  _  • 
d«i*r«ln«t  tMi.  *n  individual  l«  not  la  a  aat  Isf  actocr    ..  . 
iBBlgcatlon  ttatu*.  th«  Individual  m\i»t    b«  glvan  th« 
oppoclunliy  foe  a  fair  baactog.   This  la  alcaadf  a  rcqulraaent 
of  SactloD  )0](a)(l).  S&A.  and  tbu*  add*  aothlnq  to  •xictlaq 
Padacal  caqul casanca . 

In  addition.  Saction  3 104 ( a ) ( 1« ) (C) ,  rUTA.  caqulcat  an 
avldaollacy  bucdan  (.o  b«  aat  itvac  la  oot  pcaaant  in  SaccloD 
11.17(d).  SSA.   Tbua.  Sactloa  1)04  (a  )  ( 14 )  (C)  r*^ulr«a  ttxMi   ao 
dataralnat Ion  danylng  bAoafltt  based  on  allaa  atatut  •tull  b« 
mada  azcapc  oa  tha  pr apondacanc*  of  Cba  avldaoca.   Xttachaant  1 
to  UIPL  lS-71  contalna  guldanca  on  wbat  conatltuca* 
pcap«adacaDC«  of  avldanca. 

f.   Llnltaaoaa  on  radaial  Aqtncr  Action.   Uiul«t  »«ctlon 
ll)7(a).  tha  D«pact»«at  of  Labor  »ay  not  taka  anr  coapllanca. 
dlaa Uowanca.  panalty  or  ocbac  ragulatorr  action  agalnat  tha 
•lata  ag«ocT  b«caua«  of  an  acroc  in  a  datacalaatloo  boldloq  an 
Individual  ailglbla  for  banafita  basad  on  cltlzaoablp  ot 
laaigcailoa  atatua: 

1.  If  tha  datacaloation  waa  baaad  on  vailtlcatian 
pcovldad  by  tba  in: 

2.  bacauaa  tha  ttata  waa  caqulca4  undac  taction 
H.17(d) (4)(A)  or  (B),  to  pay  baoaflta  to  tha  iodividaal  4«riog 
tba  p«tlod  ca^uitad  to  ptovida  tha  individual  vith  caaaonabla 
oppoctuaiiy  to  aubait  docuaantatian  ot  pandina  official 
vatlticatlon  of  Inaigtation  statna  by  tba  im: 

1.   aa  a  taanlt  of  tba  oatcoaa  o(  ttM  datataiiucloa 
and  haaclng  procaaa  atfocdad  tha  iodlvidoal  »ardar  Stata  law. 

0.   Titla  III  ruadinq.   «*ctioa  131(b)(3)  aaaada  taction 
102(a)  of  tba  tSA  to  parait  tba  aaa  oC  Tltla  III  Coada  foe  '100 
paccant  of  so  aucb  of  tba  raaaoaabla  axpaadltaxac  of  tba  Stata 
aa  »f   atttlbntabla  to  tba  coata  of  tba  iaplaaantatlon  aad 
oparation  of  tba  iaalgtation  atataa  vacitlcatioa  aystaa 
daacrib*d  in  nactioa  1117(d).*   taction  302(a)  ot  tba  ttA 
autboriiaa  tha  Sacratary  of  Labor  to  pcovida  par*anc  to  tba 
ttataa  fat  tha  coats  of  adaiaiatacia«  tha  aa»lorB*Bt  aacncitr 
pcagraa. 

■.   Waiyat  of  taouiraaanta.   Ondat  taction  121(c)(4)(B). 
tba  tactatacr  of  Labor  aay  waiva  tha  raqolcaaaata  of  tha  Act  on 
hia  own  inltiativa  oc  apon  an  application  br  a  ttata  aad  baaad 
oa  laforaatiott  tha  Sactatacy  daaaa  paisoasiva.  pcovldad  cactaln 
cooditiona  aca  aat. 


1.  In  order  Co  waive  the  requiceaents  with  respect 
to  a  State,  tbe  Secretary  aust  deteraine  that: 

a.   tbe  State  agency  la  using  an  alternative 
systaa  which  is  as  affactlva  and  tlaely  as  the  INS  laaigration 
status  vatification  systaa  and  which  provides  for  hearing  and 
appeal  tights  at'  lOast  to, the  extent  required  under  Section 
ll)7(d)(5),  or 

to.      tba  coata  of  adainistaring  the  iaaigration 
atatua  vaciflcation  aystaa  exceed  the  estlaated  savings. 

2.  taction  121(c)(4)(C)  contains  the  following 
criteria  by  tba  Secretary  of  Labor  to  be  used  in  deterainiag 
cost  of tactivaBosa: 

a.   tha  pcopoctioa  of  aliens  cL^laing  uneaployaent 
baaafita  to  tba  total  nuabac  of  individuals  claiaing 
naaaploywant  banafita, 

b^  any  aavinga  in  benefit  outlaya  ceaulting  froa 
iaplaaantation^f  tba  verification  aystaa. 

c.  tba  labor  and  nonlaboc  coata  of  adainiatecing 
tba  vaciflcation  aystaa. 

d.  tba  dagraa  to  which  tha  INS  ia  capable  of 
providing  tiaaly  and  reliable  inforaation  to  the  State  agency. 
aad 


calavant. 


such  othac  faetocs  aa  tha  Secretary  of  Labor 


A  lattac  will  ba  aant  to  aa^h  Stata  aarly  in  1987  raquaating 
tba  Infocaation  tba  Secretary  needa  to  deteraine  whether  a 
waivac  will  apply. 

I.  Kapocta  to  Conocaaa.  Tha  Act  cegulcaa  reports  by  the 
applicable  Secretary  and  Coaptroller  General  on  the  iaaigration 
•tataa  vaclfleatloa  ayataa. 

1.   tapoct  bv  tha  tacratacv.   Under  Section 
Ul(c)(«)(A).  tba  Saccacary  of  Laboc  aust  report  to  tba  House 
Maya  aad  Naaaa  Ceaaltcaa  aad  tba  Sanata  rinanca  Coaalttee  by 
April  1.  19tt,  wbatbac  (and  tba  extant  to  which)  application  of 
Cba  SAVB  ^cograa  In  tha  oc  prograa  la  coat-affect Ive  and 
appropriate  to  tha  pcogcaa  and  wtaetbec  there  ahould  be  a  waiver 
of  tha  application  of  the  SAVE  prograa  under  Section 
121(a)(4)(B). 
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1917.  I 
capo  c  t 
pilot  p 
Cllqlbl 
of  th« 
•  ddU  lo 
•B4 lyt* 
tba  Cob 
•ppt opr 
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ctvanq* . 


ha  Coaptrolla 
to  Coogcata  • 
cojacta  ualnq 
llty  (8*VX) 
projacca  tad 
n,  tha  Cokptt 

laplaa^atali 
ptcollac  0«na 
lata  Sacracar 
vac  If  Icatloa 

aa  appcopiia 
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LJ-I  ilV«_JLQ.Miiiill4i-a«tMt«l    By  October  1. 
r  Ganatal  U  taquUad  by  Bactlon  121(d)  to 
nd  to  taa  Co»«iatlonar  of  IMS  oo  currant 
ttia  ms  SyaiaB  for  Allan  Varlflcatlon  of 
■n»a  raport  auat  asaalna  tha  af f act Ivanaaa 
any  pcoblaaa  with  l*pla«antac loo .   la 
oUar  .Oanacal  la  dUactad  to  monitor  and 
on  of  tha  naw  ayataa.   By  April  1.  19t». 
ral  Buat  raport  to  Congraat  and  tha 
laa  on  laplaaantat Ion  of  tha  iMllgratloq 
•ystaa.  lacludlog  racokaaadat lona  for 
ta  . 
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Piovlalona  for  Laaalliatloa  of  ntlim  Etiltiafl  » 
tntltla— at  to  Una«PlQY»«nt  COMgftiitlflfl- 


A   0«a»tal.   »actloB  201(a)  of  th«  iMlycatlon  lafot* 
and  ConirolAct^f  !*•».  fU   »»-*03,  *m»tyifth»    I—Ucatlon 
and  nationality  Act  to  add  a  naw  tactloo  24iA  to  authocli*  tha 
adjuatMDt  of  atatua  of  carialn  allana  who  aatacAd  th«  Onliad 
■  tataa  6«fora  laanacy  I,  V»i2.  to  that  of  -lawfully  ad*Ut*d 
for  taaporary  Kaldanca.'   Jactlon  2«SACa)  Mtabllih**  a  naw 
cataqory  of  -lawtolly  adalttad  for  taapotacy  taaldanca* 
and  ao^clflaa  tha  raqulraMBta  that  wiat  Im  aai  to  obtain  aa 
aaiuatMht  of  atatua.   factloo  24SA(b)  ptovWaa  for  tac»liutlon 
of  ta«p«rary  raeldaat  atatua  aad  otharwlaa  apaclflae  tha  tacaa 
aad  coBdltlona  of  taaporary  raaldant  atatua.   Thla  eactlon  alao 
praacrlb«a  tha  coadltlona  for  aubaaquant  adjuat.ant  ««  -"J" 
troa  -lawfully  adalttad  for  taapotair  taaldanca"  to  t***^  of 
■lawfully  adalttad  for  ^ataanant  raaldaaca."   Sactlon  245A(a) 
provldaa  for  tha  taaporaty  atay  of  dapottatloa  and  work  - 
authorliatlon  for  cartala  appllcaata. 

Pollowlag  la  aa  axplaaatloa  of  thaaa  naw  provlalona  aa  ihay 
affact  tha  UC  proqraa. 

m   Tauoracv  laaldaat  Statua-   tactloa  24SA(a) 
aatabUaba?!'^!!  latMo"  Of  -""ully  admlttad  for  t.apac.ry 

caaldoaca. * 

I   Thla  aaw  catagory  aUowa  for  tha  adjuataant  of 
atatua  of  aa  allaa  with  m  docuaantatloa  of  lagal  aatry  to  that 
of  aa  allaa  lawfully  adalttad  for  taapotary  taaldaac*  If  tha 

allaa: 

a   Hakaa  a  tlaaly  application  »*   apaei(la4  la 
tactloa  24S*(a)(l):  that  la.  fUaa  a  ptopat  application  within 
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a  l2-aonth  period  baglnnlng  on  a  date  (not  later  than  180  days 
after  tha  date  of  enactaent)  designated  by  the  Attorney  General; 

b.   Had  coDtlnuoua  unlawful  residence  beginning 
with  entry  Into  tha  United  States  before  January  I.  1982: 

c."  Has  baeiv  contlnuoualy  present  In  tha  United 
Stataa.  with  tha  axcaptloo  of  brief,  casual,  and  Innocent 
abaaocaa,  aioca  Novaabar  S,  1986: 


la  adalaalbla  as  an  iaaigrant  under  Section 


24SA(a)(4). 


2.  Aftat  II  aontba  of  taapocacy  cesidant  status,  an 
allan  haa  ooa  yaac  to  apply  fox  aa  ad)uataent  of  atatua  to  that 
of  lawfully  adalttad  foe  paraanant  caaldenca.   To  be  eligible 
foe  adjuataant  of  atatua.  tha  alihh  auat  aee;.  the  four 
coDditlooa  apacltlad  In  Sactlon  24&A(b)(l).'^ 

3.  Sactlon  24SA(b}(2}  -tftMClfies  the  conditions  under 
which  tha  Attoxnay  Oanaral  ahall  pr«rida  for  tacaination  of 
taapotacy  caanant  atatua:  and 

4.  Sactlon  245A(b)(3)  pcovi4aa  that  an  alian  with 
taapocary  caaidant  atatua  ahall  ba  gca^itad  'authorization  to 
an^aqa  la  aaployMOt  In  tha  United  Stacaa  and  ba  piovidad  with 
an  ■aaployaant  authorltad'  andocaaaant  or  other  appcopciate 
work  parait."   Paragraph  (3)  also  spalla  out  the  conditions  on 
authorization  to  travel  abroad. 

C   TaarxttarY  Stay  of  Deportation  and  Work  AutRQtjzatiofl 
for  c.ttairASgllclnti   section  24SA(e)  provldaa  for  a  hold  on 
depot tat  ion  and  tha  furnlahing  of  work  authorization  to  an 
alian  who  pcaaant*  a  priM  facia  caaa  or  application  for  change 
of  atatua  bafota  or  during  tha  application  period. 

1.  Bafora  Applicatioo  Patjod.   An  alien  aay  not  be 
deported  and  auat  ba  granted  aaployaant  authorization  if  the 
alien  la  appcabaadad  bafoca  tha  baglnnlng  of  tha  application 
period  and  can  aatabllah  a  prlaa  facia  caaa  of  eligibility  for 
an  adjuataant  of  atatua  to  taaporary  residence.   The  alien  auat 
than  apply  for  adjuataant  within  tha  flret  30  daya  of  the 
application  patlod  aa  provided  In  Section  24SA(e)(l). 

2.  During  Application  Paclod-   An  alien  aay  not  be 
deported  and  Buat  ba  granted  aaployaent  authorization,  pending 
a  final  datatalnatlon  of  allan  atatua,  if  tha  alien  can 
aatabllah  prlaa  facia  application  for  adjuataant  of  atatua  to 
taaporary  raaldant. 
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V.      Iwpict  on  rtdtnl  »tq\3trf  tntt .   for  th«  uc  pro<jr«B 
tb«ia  «ca  two  ■•paraca  atpacti  to  «11«q  •! Iglbl 1 Ity: 
nea-Bon«t«[r  •llglblllcr  dutlog  th«  b«a«flt  r**t .    'Bd  »en«C«cy 
•ll^lbllltr  during  tba  b«««  parlod. 

1.   AvilibllitT  tot  Worn.  Hb«a  an  ladlvldual  !• 
«raac*d  work  autboclsation  UD4«r  th*««  b«w  ptovlalons.  tb« 
ladlvldoal  b«coB«a  lagallr  avallabla  for  work.   Tb«  Individual 
mac  h*v   ao*«  datad  docu*«ntatloa  fcoa  IMS  aubataatlatlag  tha 
work  aatbot Izatloa  laauad  uodac  Bactlon  24SA.   Xn  allaa  vltb 
tn  laauad  work  autbor liacloa  la  allylbla.  If  alao  abla  to 
«fork.  nB**ploT«d,  and  ocbacwlaa  antlclad  to  b«a«Clta  nadac  tba 
Btata  law. 


ladUldmal 
JJ04(a)(l«) 
•oaatacT  •! 
praacrlbaa 
baa*d  o«  a« 
atataa  *at 
oa  aacTlcaa 
taapocacT  t 
rallaq  oa  b 
aathocltatl 
pcaaaat  (oc 
taapecary  c 
bowavar .  co 
■oaatacy  al 


haa  tfotk  aatbocliatloa.  tba  c< 


Bvaa  tho««h  aa 
haa  tMtk  aatbocliatloa.  tba  caqalcaBaata  of  Sactloa 
.  PUTk,  atlll  applf.   Tba  ttata  aaat  datacalaa 
Iglbllltr  darlag  tba  baaa  paclod^'Tb*  rUTA 
tba  coadltleaa  nadac  irhleb  baaaflta  aay  b«  paid 
cvlcaa  p«cfoc«ad  br  aa  allaa  Who  waa  la  a  pcopac 
tba  tlaa  aacvlcaa  wafa  pacfora*d.*   Maaflta  baaad 

patfocmad  wblla  aa  allaa  la  lawfallf  adalttad  for 
aaldaaca.  or  la  gcaatad  work  antbocliatloa  paadlag  t 
la/hac  apfllcatloa.  It  payabla  b«eaa««  tiM  work 
ea  graata  aa  allaa  tba  atataa  of  balaf  lawfullf 

patpoaat  of  pacfocalag  aacvlcaa.   Tba  atataa  of 
aaldaaca  oc  graatlaf  of  work  aatbocliatloa  doaa  aot. 
afar  catcoactlva  lawful  pcaaaaca  toe  pacpoaaa  of 
Iflblllty. 


rvcthac.  aa  allaa  wboaa  atataa  la  ad]aata4  to  'lawfallr 
adalttad  tor  pacaaaaat  caaldaaca*  la.  fcoa  tba  data  eacb  atataa 
la  gtaatad.  *paraaaaatlr  caaldlaq  la  tba  Oaltad  ftataa  undac 
eoloc  •!   law*  wlthla  tba  •aaalaq  of  that  pbcaaa  aa  aaad  la 
Sactloa  1304(a)(l«)(A).  rUTA.  aad  fnctbac  eeaaldacatioa  la 
balav  flvaa  to  wbatbac  aa  allaa  la  aaeb  atataa  talla  aadac  tba 
flcat  eatagocr  of  Sactloa  3104(a) (14) (A) .  PUTA.  aa  'lawfallr 
admlttad  foe  pacaaaaat  caaldaaca.* 

III.  Adalaeloa  of  TaapocacT  Aqclcaltacal  (H-2A)  yotkaci  »a4 
Tbaic  Entltla— Qt  To  Onaai>loY»ant  Coapaaaatlon. 

A.   (taaacal.   Tltla  III  of  tba  iHilgcatloa  Bafoca  and 
Ceatcol  Act  of  l«lt.  P.L.  ««-«03.  pcovldaa  foe  tha  cafoca  of 
la^al  laalgratloa.   Sactloa  301  of  tba  Act  aatabllabaa  a  aaw 
•■.2A*  aoalMilfcaat  claaalf leatloa^  foe  taapocacy  afclcaltacal 
wockac.   Sactloa  301(a)  aod  (b)  aaaada  Sactloaa  101(a) (IS) (R) 


and  214(c)  of  tha  laaigcatlon  and  Nationality  Act  to  pcovlda 
for  thla  new  claaalf Icaclon.  rollowinq  la  an  asplanatioa  of 
thaaa  naw  peovlalona  at  they  affect  tha  UC  peoQcaaa. 

B.  Haw  'H-2A'  Wockeca.   Section  301(a)  pcovldaa  a  naw 
*B-2A*  nonlaaigcant  claaalf Icatlon  foe  taapocacy  agcicultacal 
laboc  by  aaandidg  Section, 101(a) (IS) (H)  of  the  laaigcatloa  and 
Nationality  Act.   Section  301(c)  added  a  new  Section  214  to  the 
laaigcatlon  and  Nationality  Act  which  allowa  foe  the  adaiaaion 
of  *H-2A*  wockeca  to  pecfoca  agcicultucal  laboc  oc  aarvlcaa  *of 
a  taapocacy  oc  aaaaonal  natuca*  aa  defined  by  the  Seceatacy  of 
Laboc. 

C.  laoact  on  Stataa.   Tba  aecvicea  pecfoeaad  by  tba  new 
■B-2A*  wockeca  ace  excludable  fcoa  covaeage  on  tba  eaaa  baait 
aa  tboae  pecfoeaad  by  *H-2*  wockeca.   Section  3306(e)(1)(B), 
PUTA,  exempts  fcoa  covecaga  aecvicea  paefocaad  by  aliana  in 
ageicaltocal  laboc,  including  the  new  ■B-2A*^woekaes  tbcougb 
caleadae  yeac  1992.   Howavac.  it  eequicea  considaeation  of  sncb 
aecvlce  in  detecaining  tha  aize- of  a  flea  undee  Section 
3304(c)(1)  (A). ^PITTA, 

IV.   Provtaiona  foe  Lawfal  Baildenca  of  Certain  Spaclal 
Aaricttltutal  Wockeca  and  Their  gntitlaaaat  to 
Uaaaployant  Coapenaatlon. 


A.  Qanacal.  Title  ill  of 
Conteol  Act  of  19S4,  P.L.  99-603 
ceaidanca  of  cactain  agciealtuca 
of  Tltla  III  adda  a  new  Section 
Nationality  Act  that  allowa  foe 
spacial  agcicultucal  wockeca  to 
aidaitted  foe  teapocacy  ceaidanca 
each  lawfal  taapocacy  casldenta' 


tba  loalgcatloo  Rafora  and 
pcovldaa  foe  the  lawful 
1  wotkaca.  Section  302(a)(1) 
210  to  the  laalgcatloa  and 
tba  adjustment  of  atataa  of 
that  of  an  alien  lawfully 
and  fucthec  adjaatmant  of 
status  to  permanent  casldant. 


B.   Lawfal  Residence.  The  naw  Section  210  creates  a  naw 
eatagoey  of  apacial  agcicultucal  woekec. 

1.   This  naw  category  allowa  for  tha  adjaatmaat  of 
atataa  to  an  alien  lawfully  admitted  for  temporary  resldanea  if 
the  following  requirements  are  met: 

a.  The  alien  must  apply  for  the  adjustment  during 
tba  period  apaclfied  In  Section  210(a)(1)(A).  and 

b.  The  alien  must  establish  residence  la  the 
United  Stataa.  and  have  performed  seasonal  agcicultucal 
services  in  the  United  States  foe  at  least  '90  man-days*  dating 
tha  peclod  apecified  in  Section  210(a)(1)(B). 


•«5 

a. 

i 


(S 


< 

2 

p 


c 

3 
c 
a 
<< 

a 
o 


(O 


n 

n 

CD 


BEST  COPY  AVAILABLE 


IL 


>^t:oLCOt./    iSVirvR'  J 


-  12  - 


c    EKcen  *t  provided  In  subaaclloD  (c)(2)  of 
Section  210.  th«  «ll«n  Buit  •tt.*bH»h  that  h»/«h«  It  adBlttlbl* 
to  iha   UaUcd  Scatat  •■  an  iaalgrant. 


J.   To  accotdanea  wltb  tha  tptclflc  dat*a  lltt*d  lo 
••ctloo  210(a)(2).  tha  Attornay  Ganatal  aball  adluat  tha  ataiua 
of  aar  allaa  wUb  taaporacy  raaiaaot  atatna  an4ac  SaetVoo 
110(a)(1)  to  that  of  ao  allao  la*rfnUr  adBltta*  tot   pccMnaot 
caaldaaca. 

4.  SactloQ  210(a)(1)  pcovldaa  fo^i*  tacalcutloa  of 
•ta«pocacT  taaldaoi  atatua*  by  tha  Attocnay  Oaoacal  duly  upon  a 
datacalaatloQ  that  tha  allaa  la  dapoctabla. 

C.  Ta«D<raty  Btar  ot  Excluatoa  oc  D^DOCtatlott  ind  WOCIL 
Authorliatrott  for  Cartala  Aopllcantl.   Haw  ta^YToa  210«1) 
allow*  Cor  a  atay  of  axclusloa  oc  dapoccatloa  aM  »ior« 
auchocliatloa  foe  cactaln  allaaa. 

1.  Bafora  Application  Ptclod.   An  allao  may  not  b« 
asclada<l  or  dapoctad  and  miat  ba  qcantad  a«ploy»«nt 

aulhot liatloQ  If  apprahandad  bafota  tha  baqlnnlng  of  tha 
application  patlod  and  can  attabllab  a  nonftlvoloua  cata  of 
allqlbllUy  to  hava  an  ad)uat«ant  of  atatua.   Tha  allan  Buat 
than  apply  foe  ad)uat«aot  within  tha  fltat  JO  day*  of  tha 
application  paclod  aa  ptovldad  In  Sactlon  2«5A(a)(l). 

2.  Purlno  Appllgatlon  Paclod.   An  allan  My  not  ba 
aceladad  oc  dapoctad  and  auat  b«  gcantad  aaployaant 
autbocliatloo  If  tha  allan  can  pcaaant  a  nonfclveloua 
application  foe  adjuataant  of  atatua.  and  until  •  final 
d«tac«lnatlon  of  tha  application  haa  baan  sada. 

1.   In  both  caaat  tha  allan  Butt  ba  9cant»4  wock 
autbocltatlon  and  provldad  documantat Ion  of  work  authocliat Ion. 

D.  iBPict  on  8t«m.   foe  tha  UC  pcogcaa,  thata  ata  two 
aapacaca  atpacta  to  allan  al Iqlbll I ty :   non-«onatacy 
allglblllty  during  tha  banaflt  yaac.  and  aonatacy  allglblllty 
dudng  tha  baaa  paclod. 


1.  Availability  foe  WocH.   when  an  Individual  la 
qcantad  wock  authocliatlon  undac  tbaaa  new  pcovlalona,  tha 
Individual  beco»aa  legally  available  foe  woek.   The  Individual 
■uat  have  aoaa  dated  docuaentatlon  fcoa  INS  subetantlatlng  the 
wock  authoclzatlon. 

2.  -Section  330« (a) t 14) (Al .  rXTTA.      Evan  though  an 
Individual  baa  wock  authoclzatlon.  the  cequlceaenta  of  Section 
J304(«)(14),  rUT*.  etlll  apply.   The  State  Butt  det*c«lne 
Mooetacy  eligibility  duclng  lb*  baae  peclod.   The  ruTA 
peeacilbe*  the  conditions  undec  which  benefit*  say  b«  paid 
baaed  on  th*  atatu*  of  th*  alien  "at  the  cIm  ■•cvLc**  w*c* 
pecfocaied.'   It  la  poaalbla  that  an  agclcultucal  wockec*  baa* 
peclod  wage  ccedlt*  My  M*t  cb*  ccltacla  andac  3304(a)(14). 
rUTA.   rot  *MBpl*,  If  all  W*  wn«*  cr*dlt*  w*c*  p«cfocMd  •* 
an  H-2  wockec.  then  the  wockec  "wa*  lawfully  pc***nt  foe 
pacpo***  of  p«cfocBlag  *uch  ••cvlc**.  .  .    .*     B*n*flt*  ba**d  on 
**cvic*s  p*ifocMd  whll*  an  allaD  1*  lavflSlly  adslttAd  Coc 
t*apocaty  c**ld*nc*  at*  payabl*  und*c  th*  FOTA  b*cau**  th*  wock 
authocliatlon  gtant*  th*  allan  th*  atatua  -lawfully  pc***nt  foe 
pucpo***  of  MCfocBiog  •*tvlc**."  Th*  •tatu*  of  •t*BiK>cacy 
c*aid*nf  d<^*  not,  how*v*c,  conf*c  c*tcoactiv*  lawful  pt***nc* 
foe  pucpo***  of  ■on*t*cy  allglblllty  ttnd*c  th*  FUTA.   An  *ll*n 
gcant*d  th*  Btatu*  of  -lawfully  admitted  for  pacMMOt 
c**id*ne*-  I*  at  l**at  a  thlcd  catagocy  *f  -pccMaantly 
c**ldlDg  In  th*  Unlt*d  Stat**  und*!  color  of  law-  ttnd*c  «*ctlon 
3304(«)(l«)(ll).  •nd  con«ld*tation  1*  being  glvan  to  wh*th*c 
Bucb  allan  alao  falla  Into  the  flc*t  cat*gocy  of  -lawfully 
ad«lct*d  foe  p*eman*nt  c*ald*nc*.- 
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Revised  Interpretation  of  Section  3304(«)(14) 
of  the  Federal  "nempl oyment  Tax  Act  Relating 
to  the  Adjustment  of  Status  of  Certain  Aliens 
to  Lawfully  AdwitteJ  for  Te»por*ry  Residence 


1.   Purpose.   To  advise  State  agencies  of  a  revised 
Interpretation  of  Section  33C4(a)(14)  of  the  Federal 
'Jn«»ploy»«nt  Tax  Act  (POTA)  relating  to  the  wages  for 
services  of  aliens  which  may  be  used  for  computing 
■onetary  entitlement  to  unenpl oyoent  benefits.   This 
revised  interpretation  periiits  States  to  pay  benefits 
based  on  wages  froB  otherwise  covered  services  performed 
on  or  after  November  6,  1996,  by  aliens  granted  lawful 
temporary  resident  status  under  Section  210(a)(1)  or 
Section  24SA(a)  of  the  Immigration  and  Nationality  Act 
( INA)  . 


^-   Bgferences.   UIPL  1-86;  UIPL  12-87;  Section 

3304 (a)  (14  )  ,  fOTA;  Section  210  and  Section  245A,  INA. 
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For  aliens  to  recei 
satisfy  two  ellglbl 
eligibility  during 
eligibility  during 
first  requirement, 
lawfully  admitted  f 
alien  Is  granted  wo 
Section  210  of  the 
available  for  work, 
uneaployaent  b«nefl 
able  and  available 
State's  eligibility 


87  transmitted 

Section  210  of 
he  conditions  for 
cultural  workers 
ry  residence, 
ay  of  deportation 
or  certain  aliens 

for  adjustment 
ides,  among  other 
is  in  lawful 
210(a),  the  alien 
e  in  employment 
ed  an  'employment 
late  work  permit, 
y  admitted  for 


ve  unemployment  benefits,  they  must 
lity  requirements:   non-monetary 
the  benefit  year,  and  monetary 
the  base  period.   With  respect  to  the 
when  an  alien's  status  Is  adjusted  to 
or  teaporary  residence  or  when  the 
rk  authorization  under  Section  24SA  or 
INA,  the  alien  becomes  legally 

Such  an  alien  is  eligible  for 
ts  if  the  alien  Is  also  unemployed, 
for  work,  and  otherwise  satisfies  the 
requirements  for  receiving  benefits. 


Section 

IV  of  Attachment  III  to  DIPL  12- 

information  concerning  irpleaent at  ion  of 

the  INA 

Sectlon  210(a)(1)  sets  forth  t 

the  ad] 

ustment  of  status  of  special  agri 

to  that 

of  lawfully  admitted  for  tetnpora 

Section 

210(d)  provides  for  temporary  st 

and  the 

granting  of  work  authorization  f 

before 

and  during  the  application  period 

of  status.   Section  210(a)(4),  INA,  prov 

things , 

that  during  the  period  an  alien 

temporary  resident  status  under  Section 

•shall 

be  granted  authorization  to  engag 

in  the 

United  States  and  shall  be  provid 

authorized'  endorsement  or  other  appropr 

in  the 

same  manner  as  for  aliens  lawfull 

permanent  residence." 

With  respect  to  the 
eligibility  during  t 
Section  3304(a)(14), 
under  Section  3304(a 
performed  while  an  a 
purposes  of  perform! 
computing  monetary  e 
the  second  category 
provision  as  Includi 
based  on  wages  for  o 
while  an  alien  Is  la 
residence  under  Sect 
after  the  alien  is  g 
Section  24SA  or  Sect 
law  so  provides  and 
because  the  services 
lawfully  present  for 


second  requirement,  monetary 
he  base  period,  the  requirements  of 
FUTA,  apply.  The  second  category 
)(14)  specifies  that  services 
lien  was  "lawfully  present  for 
ng  such  services"  may  be  used  for 
llgibility  if  the  State  law  Includes 
and  the  State  construes  the  State  law 
ng  such  aliens.  Therefore,  benefits 
therwlse  covered  services  performed 
wfully  admitted  for  temporary 
Ion  24SA(a)  or  Section  210(a)(1),  or 
ranted  work  authorization  onder 
ion  210,  may  be  paid  (if  the  State 
the  alien  is  otherwise  eligible) 
were  performed  while  the  alien  was 
purposes  of  performing  services. 
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However,  Section  II. D. 2  ind  Sectior,  :v.D.2  of  Attachmer.t 
III  to  UIPL  12-87  fcate  th«t  the  sra'us  of  lawful 
temporary  tesident  or  the  qrantin:)  cf  work  author  iiat  Ion 
doea  not  confer  retroactive  lawful  presence  for  purpoaes 
of  iionetary  e-.t  1 1  le'went  .   TM«  means  tiat  an  alien's 
aervicei  m»y    only  be  used  for  establishing  •onetary 
entitlement  fro«  the  date  INS  grants  lawful  temporary 
resident  status  or  work  authorization.   This 
interpretation  is  now  partially  revised  as  set  forth 
t>eiow  . 

4    nevtsed  lnterpr«tat ion.   Although  Section  210  and 
Section  }4!Aw»rt  effective  NoveaDer  6,  1986,  IHS  did  not 
start  accepting  applications  'or  lawful  temporary 
resident  atatu*  until  Hay  5,  1987.   INS  could  have 
accepted  applications  for,  and  granted  lawful  temporary 
resident  status,  as  early  as  November  i.    1986,  if  It  had 
c>«en  sble  to  set  up  its  application  process  by  thst 
date.   ETA,  therefore,  has  •odified  its  Interpretation  of 
Section  3J0«(a)(14)  to  persiit  States,  if  State  law  so 
allows,  to  pay  benefits  based  on  wages  fro«  otherwise 
covered  services  perforteed  on  or  after  November  6,  1986, 
by  aliens  granted  lawful  temporary  resident  status  under 
Section  24SA(a)  or  Section  210(a)(1),  INA.   This  is 
optional  for  each  State  and  not  a  requirement  for 
conforalty.   The  retroactive  use  of  an  alien's  wages  to 
noveaber  (,  1986,  Is  permitted  only  If  the  alien  is 
qrantfd  lawful  temporary  resident  status.   How«wer,  to 
use  such  retroactive  wages  in  computing  monetary 
entitlement,  the  alien  must  present  the  agency  with 
documentation  of  the  lawful  temporary  resident  status. 
I.e.,  temporary  resident  card  (INS  Form  1-688). 


A  distinction  eilsts  between  INS 

issued  to  an  alien  granted  lawfu 
status  and  Includes  work  authorl 
I-688A  which  Is  the  work  authorl 
applicant  for  legalization  along 
receipt.  The  werk  authorization 
effective  on  the  date  stated  on 
never  t>«  given  retroactive  effec 
retroactive  use  of  an  alien's  wa 
monetary  entitlement,  as  discuss 
connection  with  the  granting  of 
status  and  the  issuance  of  INS  r 


Porm  1-688.  which  is 
1  temporary  resident 
zation,  and  IKS  Form 
zation  issued  to  an 
with  the  application  fee 
on  INS  rorm  I-688A  Is 
the  form  Itself,  and  may 
t  for  any  purpose.   The 
ges  for  computing 
ed  at>ove,  only  occurs  In 
lawful  temporary  resident 
orm  1-688. 


When  an  alien  Is  granted  lawful  temporary  resident  status 
under  Section  245A{a)  or  Section  210(a),  INA,  the  alien 
falls  within  the  second  category  of  Section  3304(a)(14), 
FUTA  --  lawfully  present  for  purposes  of  performing  such 
services  --  and  each  State,  at  its  option,  may  treat  such 
status  as  retroactive  as  far  back  as  November  6,  1986, 
for  the  purpose  of  computing  monetary  eligibility. 
Therefore,  If  the  State  law  Includes  the  second  category, 
and  the  State  construes  the  State  law  provision  as 
including  such  an  alien,  then  wages  paid  to  the  alien  for 
otherwise  covered  services  performed  on  or  after  November 
6,  1986,  or  such  later  date  as  the  State  construes  its 
law,  may  be  used  to  compute  monetary  eligibility.   If  a 
state  decides  to  use  such  wages  In  computing  monetary 
eligibility,  It  must  first  examine  Us  State  law  to 
determine  if  such  retroactive  use  of  an  alien's  wages  is 
permissible. 


5.  Action  Required.  State  Administrators  are  re<]tiested 
to  prov 


ion  Requirea.   state  Aoministrators  are  rt 
ide  this  information  to  appropriate  staff, 


6.  Inquiries.   Questions  should  t>e  directed  to  the 
appropriate  Regional  Office. 

7.  Attachments.   Attachment  I  of  this  OIPL  should  be 
substituted  for  the  last  sentence  of  the  first  paragraph 
of  Section  II. D. 2,  page  9,  Attachment  III  to  DIPL  12-87, 
which  reads  as  follows: 

The  status  of  temporary  residence  or  granting  of  work 
authoritation  does  not,  however,  confer  retroactive 
lawful  presence  for  purposes  of  monetary  eligibility. 

Attachment  II  of  this  OIPL  should  be  substituted  for  the 
following  sentence  contained  In  Section  IV. D. 2,  page  12, 
Attachment  III  to  DIPL  12-87: 

The  status  of  temporary  residence  or  granting  of  work 
authorization  does  not,  however,  confer  retroactive 
lawful  presence  for  purposes  of  monetary  eligibility 
under  the  POTA. 
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ATTACHMENT  II  to  UIPL  NO. 
CHANGE  1 


12-87, 


Althoucjb  Section  2<5A  of  the  !NA  was  cff*ctl»«  Hove»b«r 
(,  l'*86,  I'JS  will  not  start  accepting  applications  for 
liwfjl  tenporary  r««idtnt  statu*  until  nty   5,  1987.   IHS 
couM  have  accepted  applications  for  and  granted  lawful 
temporary  resident  status  as  early  as  Nove«b«r  6,  1986, 
if  It  had  t>«tn  sble  to  set  up  its  application  process  by 
that  date.   ETA,  therefore,  has  BOdifled  Its 
Interpretation  of  Section  3304(a)(14)  to  per«lt  States, 
•t  each  State's  option,  and  if  State  law  so  allows,  to 
pay  t>«n«fits  based  on  wages  fron  otherwise  covered 
services  p«tfor»«d  on  or  after  Hoveaber  *,  H8»  (I.e.,  as 
far  back  as  that  date)  by  aliens  granted  lawful  tesiporary 
resident  status  under  Section  245A(a),  INA.   This  Is 
optional  for  esch  State  and  not  a  requirement  for 
conformity.   for  the  purpose  of  conformity,  however,  the 
use  of  an  alien's  waqea  for  services  retroactive  to 
Hovemtver  6,  1»BS,  is  permitted  only  after  the  alien  la 
granted  lawful  temporary  resident  statua.   To  justify  the 
use  of  such  wagea  In  computing  monetary  entitlement,  the 
alien  must  present  the  agency  with  documentation  of  the 
lawful  temporary  realdent  atatus.  I.e.,  temporary 
resident  card  (IHS  Porm  1-688). 

A  dlatlBctlon  eilsts  between  INS  form  l-«8«,  which  Is 
Issued  to  an  alien  granted  lawful  temporary  realdent 
status  and  Includes  work  authorisation,  and  INS  Porm 
I-688A  which  is  the  work  authorization  lasued  to  an 
applicant  for  legalliatlon  along  with  the  application  fee 
receipt.   The  work  author Itat Ion  on  INS  Porm  l-6e8A  la 
effective  on  the  data  stated  on  the  form  Itaalf,  and  may 
never  be  given  retroactive  effect  for  any  purpoae.   The 
retroactive  use  of  an  alien's  wages  for  computing 
monetary  entitlement,  as  discussed  above,  occurs  only  in 
connection  with  the  granting  of  lawful  temporary  resident 
statua  and  the  Issuance  of  INS  Porm  I-(8I. 
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UNEMPLOYMENT    INSURANCE    PROCP*^    l.FTTEV    HO.      6-89 
ALL    STATK     r-PI.OYhF'JT    SCCl'PITi'     AL^tNCIfb 


A  J  IT  I  n  1  St  (  3  t  o  t 

tor     Weqi.j('r3l    Manjgemf 


'^^1^    1^1 


Ptovisioni   of    trie   Foreign  Relations  Authoriza- 
tion   *ct     (P.L.     100-204),    Which    Affect    the 
P  edera  1 -St  at  »    U  neao  lovnen  t    Comcx>nsat  loo    Program 


1,  PutDose.        T)    aJviSH    i.rate    J^it-ncies    ^if     Section    902    of 
t  r»«  KoVeiqn    Relations    A  ut  hor  i  2d  t  i  on    Act,    fiscal    Years    1988 
and  1989,     which    establishes    another    ^Uss    of    aliens    eligi- 
ble for    temoorarv    resident    statjs. 

I.       Referenceji         Section    902    of    the    Foreign    Relations 
AuthorTrTtTon    Act,     Fiscal    Yeocs    1988    and    1989    (P.L. 
100-204);    Section    245A    of    t ne    : m* i q r at  ion    and    Nationality 
Act!    and   UIPLs    1-P6,     12-87,     i:-b7,    cnanqe    1    and    11-88. 

^-       Background.       On    DecemDer     22.     1987,     the    President 
■ ign*d    I nt o    law    the    Foreign    Relations    Authorization    Act 
(PRAA)    which    contains    ocovisions    affecting    the    uneaplov- 
■  •nt    co«pen»ation    l  DC )    proqra*         Section    902,    P RAA , 
••tablishe*    another    class    of    aliens    who    are    eligible    to 
apDly    for    teBDorary    residence    status    as    provided    by    the 
I»«iqr»tlon   and   Nationality    Act    (INA).       The    I«Biqratlon 
Rafoca   and    Control    Act    of    1986    (IRCA)    added*   nev  Section 
245A    to    the    INA    to    authorlte    the    adjustment    of    status    of 
certain   aliens.      Section    245A  established  a    new   category, 
that    of    "lawfully    admitted    for    teaoorary    residence.' 
Section    902,     FRAA,     does    not     amend    IRCA    or     INA,     but    do«8 
add   a    new   class    of    aliens    eligible    for    the    lawfully    admit- 
ted   for    temporary    residence    status    to    the    classes    of    aliens 
autborlied    by    Section    24'>A.       FRAA    also    makes    sp«clfic    pro- 
visions  of    Section    245A   applicable    to   the    Section   902 
clas«  . 

This    new    cla«»    of    aliens    includes    any    alien    who    is    a    na- 
tional   of    a    foreign    country    whO;;e    nationals    were    provided 
(or    allowed    to   continue    in)     'extended    voluntary    departure* 
(CVOl    by    the    Attorney    General    on    the    basis    of    a    nationality 


unuiiwcDiri 

November    30.    1989 
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5 


group  determination  ac  any  time  during  the  5-year  Deriod 
ending  on  November  1,  1987.   In  this  5-year  period  EVD  was 
provided  to  the  nationals  of  Poland,  Ethiopia,  Afghanistan 
a  nd  Uganda . 

FRAA  extends  most  of  the  same  benefits,  conditions  and 
responsibilities  to  qualifying  applicants  as  to  those 
applicants  qualifying  under  Section  245A,  INA.   However, 
tb«  •liqlbillty  requirements  and  application  period  under 
PRAA  differ  from  those  under  Section  245A,  INA. 


4.   Adlustment  of  Sta 
lisbes  tbe  criteria  t 
•t«tus.   Tbe  Section 
of  a  foreiqn  country 
lowed  to  cootlnue  in) 
tbe  Attorney  General 
determination  at  any 
on  November  1,  19  87. 
luated  to  lawfully  ad 
alien: 


tus.   Section  902(a),  PRAA,  estap- 
or  ellqibility  for  ^dlustment  of 
applies  to  any  alien  who  i«  a  national 
whose  nationals  were  provided  (or  al- 

'extended  voluntary  departure'  by 
on  the  basis  of  a  nationality  qroup 
time  darinq  tbe  5*year  period  ending 

The  status  of  an  alien  shall  be  ad- 
mitted for  temporary  residence  if  the 


a.  applies  for  such  adjustment  within  two  years  of 
the  date  of  the  enactment  of  PRAA  (that  is,  by 
December  22,  1989) i 

b.  establishes  that  the  alien  entered  the  United 
States  before  July  21.  1984,  and  has  resided  continu- 
ously in  the  Onited  States  since  that  date,  and 
tbrouqb  December  22,  1987; 

c.  establimbes  continuous  physical  presence  in  the 
Onited  States  (other  than  brief,  casual,  and  innocent 
absences)  since  December  22,  1987; 

d.  in  the  came  of  an  alien  who  entered  the  Onited 
States  »»   a  Donlmmlqrant  before  July  21.  1984, 
•stabllsbes  that  tbe  alien's  period  of  authorited  stay 
•s  •  ooolMilqrant  expired  not  later  than  six  months 
after  such  date  throuqh  the  passaqe  of  time  or  the 
alien  applied  for  asylum  before  July  21.  1984;  and 

e.  meets  tbe  requirements  of  Section  245A(a)(4),  INA. 

5.  Applicable  Sobsecttons  of  Section  245A  of  INA. 

Section  902(b),  fWlA.  provides  that  subsections  (b) , 
(c)(«),  (d).  (f).  (q).  <h).  and  (1)  of  Section  245A, 
INA,  apply  to  tbe  aliens  whose  status  is  adjusted  under 
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■•nn^r    <*    t h»v    aoolv    to    «lien»    orovid^d    lawful    tcaporarv 
r»«l1^nr     statji    unrtrr     Section     »4S»la),     INA 


Subi».tlor,  ;4iAID),  IN*,  BDec 
tlont  of  t«»por«rv  r»«t<l«nt  ■ 
'llttoni  for  iubi^qu^nt  «diu«t 
for  D«ri»«nent  re»i<i«nc».*  It 
■  ontri*  of  c«Bpor«rv  r««td*nt 
an  ad^ustBcnt  of  atatua  to  th 
paraanent  r«aid*ncc.  Paraqra 
lista  t h*  condiciona  »n  alien 
■obavquant  ad^uataant  to  that 
manant  raaldanca.  Paraqcaph 
•p*ciri«a  t ha  condltlona  unda 
ahall    provida    for    taralnation 


\fies    certain    teraa    and    condl- 
latui    tnd    orracrlbaa    Cha    con- 
sent   to    'lawfully   adalttad 

allows    tn    alien,     aftar     18 
atacui.    on*    year    to   apely    for 
*t    of    lawfully   adatttad    for 
ph    'II    of    aubsectlon    245A(bl 

■ust    B«et    to    ba    allqlbla    tot 

of    an  allan  adalcttd   (or   »ar- 
(21    of    aubaactlon    24SA(b) 
r    which   th«   Attornay  Canaral 

of    (aaporary    raaldant    atataa. 


Paraqraph    (3)    of    aubsaction    24SA(b)    prOvldaa   that    »n   allan 
with    taa«>orary    resident    status    shall    be    qranta<]    'authorlta- 
t  ion    to   anqaqe    in   eaploysent    in    the   United    Stataa   and   ba 
provldad    with    an    'eaoloyaant    ant hor I  led'    endoraa»ant    or 
other    appcovriata   work   perait.*      Paraqraph    (3)    alao   llats 
t ha   condition*    for    aut hor i xat ion    to   travel    abroad. 


Paraqcaph  (1)  of  subaection  24S(qi  requir 
Canaral  to  Dubliah  ra<)ulationa  naceasacy 
Section  24^A.  An  interia  rule  laple*«ntl 
PftAA,  waa  published  and  t>«caBe  effective 
at  S3  PR  9274.  Thia  interia  rule  created 
Section  24)a.4  of  I  CPR  Part  24Sa  entitle 
Lawful  Realdent  Statue  of  Certain  Natlona 
for  Nhlch  Bitandad  Voluntary  Departure  ha 
Awallabla.*  Sactlon  24Sa . 4 ( b) ( 1 4 )  of  thi 
provialona  raqardinq  aacloyaant  and  trava 
for  allana  applying  for  ad)uata«nt  of  ata 
adaittad  for  taaoorary  residence  atatug  a 
qcanted  auch  atatua  under  Sactlon  902,  PR 
taployaant  Aut hor i lat ion,  la  Issued  to  ao 
!-(••,  Taaporary  Realdent  Card,  la  Isaucd 
qrantad    taaoorary    raaldant    atatua. 


es   the    Attorney 
to  carry   out 
nq   Section   902, 
narch    21,     1988. 

a    new   regulatory 
d   'Ad1ust»ant    to 
Is   of    Countrlaa 
a    been    aMde 
a   Part    llats   the 
1    authorisation 
tua   to    lawfully 
a   wall   **   thoaa 
AA.      Pora  I-688A, 
plicanta.      Fora 

to  an  al Ian 


*.       lapact   on   Paderal    UC  Ream  1 reaanta ■      Por    the  DC  proqraa 
there   ata   two   aeoarata   aaoacta   to   alien   eligibility:      (A) 
non-aonetary   alt«ibility   durlnq    the    benefit    vaar   and    (B) 
Booetarv    allqlbllity    durlnq    the    baae    parlod. 

A.       Aval la^l  1 1 ty    for   work  .      when   an    individual    la 
qranted    work    authorization    under    these    new    orovtalona    the 
individual    IS    lawfully  preaent    Cor    Purpose^    of    perforalnq 
aarvicea   and   aay    ba   considered    leqally   available    tor    work. 
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The  individual  must  have  dated  documentation  (I-688A  or 
1-688)  from  INS  subst ant  1  at  I nq  the  work  authorization.   »n 
alien  with  INS  issued  work  authorization  may  be  eliqible 
for  unesvloyaent  coapensation  under  the  State  law  if  the 
alien  la  also  able  to  work,  is  otherwise  available  for 
work,  la  uneaoloyad.  and  is  otherwise  entitled  to  benefits 
under  the  State  law,  includlnq  aonetarv  antitleaent. 


e.   Sactiow  3304(a)(14),  FUTA.   Even 
ual  has  work  autborication,  the  raquiraaa 
3304la)(14),  rOTA.  still  apply.   Th*  Stat 
If  an  alien  has  established  aonetary  eliq 
tbo  base  parlod.   POTA  prescribes  the  con 
which  MAoflts  Aay  b«  paid  based  on  servi 
an  aliaft  who  is  in  proocr  status  *at  the 
vore  Dar(er»ad.*   Benefits  baaed  on  servl 
while  an  aliefi  Is  lawfully  adaltced  for  t 
dene*  or  is  qranted  work  authorization  'c>e 
his/her  apollcation,  aay  be  paid  because 
tatlon  grants  an  alien  th*  status  of  beln 
for  purposes  of  performing  services. 


though  »n   individ- 
nta  of  Section 
e  aust  deteraine 
ibility  during 
ditlons  under 
ces  oerforaed  by 
tiae  services 
ces  perfofaed 
eaporary  resi- 
nding  a  ruling  on 
the  work  authori- 
g  lawfully  present 


Although  Section  902  was  effective  Deceaber  22,  1987,  INS 
did  not  start  accepting  aoDlicatlons  for  lawful  teaporary 
resident  status  until  Narch  21,  1988.   INS  could  have  ac- 
cepted applications  for,  and  granted  lawful  teaporary  resi- 
dent status,  as  early  as  Deceaber  22,  1987,  if  it  had  been 
able  to  set  up  its  application  process  by  that  date. 
Therefore,  States  aay,  if  State  law  so  allows,  pay  bene- 
fits bas«d  on  waqes  froa  otherwise  covered  services  per- 
formed 00  or  after  Deceat>er  22.  1987,  by  aliens  qranted 
lawful  teaporary  realdent  status  under  Section  902.   This 
is  optional  for  each  State  and  not  a  requireaent  Cor  con- 
foraiity.   The  retroactive  use  of  an  alien's  wages  to 
Dec*ab*r  22,  1987.  Is  peraitted  only  if  the  alien  is 
granted  lawful  tcaoorary  resident  status.   However,  to  use 
such  retroactive  waqes  in  coaputing  aonetary  entitleaent, 
the  alien  aust  pr*s*nt  the  agency  with  docuaentat ion  of 
the  lawful  teaporary  r*sid*nt  status,  i.*.,  teaoorary 
resident  card  (INS  Pora  1-688). 

A  diatinction  *ii«ta  b*tw*en  INS  Pora  1-688,  which  is 
issued  to  an  alien  qranted  lawful  temporary  resident 
statue  and  includes  work  authorization,  and  INS  Pora 
I-(B8A  which  1*  tb*  work  authorization  issued  to  an 
applicant  for  legalisation  along  with  the  application 
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f««  r»c«lDt.   TM«  worn  .ut hor \ l*t ion  on  INS  fori 

•  ff»ctl»«    on    th»    <l«t«    itat^d    on    tn«    for*    1 1  ••  I  f  , 

n«v«r    M    qiven    r«tro«ctiv«    •ff»ct    tor    .ov    oaroo.*.       Th« 

n.vr    M    qi    ^^^    ^^    ^^  .ii.n-.  w.q..   for    co-puttng   .o«.t.rv 

«•    di«cui««<l    ibov*,    !•   o«r»ttt«d   onlv    In 
co«a.ction   -ith    t  r>«   qr.ntlnq  of    Uwfal    t.«>or.ry    r..ld«nt 
■t«cus    and    th«    l««u«nc«    of    IKS    Per*    I-fcBB. 

Mh«n  an   a  1 1  .n    !•  qr.nt.d    lawful    t.«>oc«rv   r«fl<J«nt    .tatui 
a^,r    Section    902,    t  h.   .U.n    fU.   -Uhln   th.   .•cond    cat.- 
gory  of    S^tion    J304(.)(l«).    fOT*   --    lawfully   «»^*"«    '"^^ 
ourpo^.    of    p.rfor-lnq    auch    ..r-lc.a    --   and   .ach  Stat.,    at 

bacfc   aa  Dac«.b«r    22.    I»t7.    for   th.  Doroo..  of   co«>otlnq 
.on.tary   .llqiblllty.      Th.ffor.,    If   th.    Stat,    la-   In- 

Stat,    la-  provtatoo  a.   IncludliH,  auch  an  aU.n.    t»».o  waq.. 
oltd   to   th.   alt.n    for   oth.rt,l..  co».r.<S   a.rvlc.t  o.rfor^d 
^  or    aft.r    D.c«.t>.r    22,    1M7.    or    auch    l.t.r   dat.  a.  th. 
St.ti  con.tru.a    ita    la-     my  b.  u..d   to  co«»ut.  «n.t.ry 
•liqlbility.      If   t   Stat.  d.cld.«  to  us.  aoch  *«q.«   In 
co-outlnq    ion.tary   .UqlbUlty.    It    .u.t    flr.t    ...-In.    It. 
Stat,    la-   to  d.t.r-lft.    If    auch    r.troactlv.   ua.   of    an 
all.n'a    -aq.a    la   p*r«laalbl.. 


7.  Action  K.qulr.d.  StSXa  ahoold  "O'^'^^'h. 
ataff  of  tk.  provUlon.  of  P.L.  100-204  -hlch 
OC  oroqraM  and    thla  proqra*    l.tt.r. 


aooroprlat. 
aff.ct    th. 


Inquiri 


R.qlon«l 


riM.    i 

onTc. 


Inqut 


rl.a   abould   b*  dlr.cted   to  your 


Xttach.enta . 


I         T.it   of    S«:tlon   902   of    th.   for.lqn  R.latlona 
xuthorl.atlon   Act.    Placal    T.ar.    1988   and    1989    (P.L. 

100-204) . 

II.       Section    245A  of    t  h.    iMlqratlon   and   MatlonalUv   *ct , 

in.       Copy    of    INS    Inf  nil   Ptnal    Rul>,    8   CPR    245a. 4. 


rhe. 


itt«chm»nt«  ir.  not  pubU«h«ci  Id  the  Federal  Register, 


[}■&>  Department  of  Labor 
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OKEHPLOYHEWT    ISSORAHCE    PROGRAM   LETTER    HO.     11-89 
ALL   STATE   BMPLOYHEHT   SECURITY    AGENCIES 


DOMALD   J.    rOLICK 

Adalnlatrator 

for   R.qlonal   Haoaq.-ent 


':^\:i^' 


tUUGCT 


AB.ndM.nta   Had.   by   the   Paitilv  Support  Act   of 
1988,    P.L.    100-485,    and   the  Stewart   B.    McKlnn.y 
Hoa«l.*s  Aaaiatanc*  A»end««nt«  Act  of    1988,    P.L. 
100-628.   Which  Aff«:t  th.  Ped.ral-State 
On«K>loviMnt  Co«>«n«atlon  Program. 


1  Puroos..      To  adwla*  State  e-olovBent  aecaritv  .oencles 
(SBSliT~or««.nd««nt«  to  the  Social  Securttr  Act   (SSA) 
aff«:tloq   the  Ped.ral-Stat.  On.«oloy«.nt  Co«>*o«atlon  (OC) 
Proqra*. 

2  Reference..      Section   124  of    P.L.    100-485;  Section   904  of 
p!l.    ibt-i^i}    S.CtiOM    303(h),    303(1).    304(sM2).    and   453. 
SSA. 

3  Bacfcqround.      In   late   1988,    the   President  slqned   into   law 
t-o  bill,  containloq  provisions  affecting  'h.  OC  oroqrai.. 
These  bills  are   the  Pa.ily  Support   Act  of    1988,    P.L.    100-485, 
siqn.d    into    la-  on  October    13,    1988;    and   the  Stewart   B. 
HcKlnney  Hoaeless   Assistance  A««nd«ents   Act   of    1988.    P.L. 
100-62iB,    slqned    Into   la-  on   Nov««ber    7,    1988. 

The   D.rtl«.nt   provisions  of    the   Pa.lly  Support  *«    reo"*" 
SBSAs  to  take  such  .ctlons  as  mv  be  necessary  to  enable  the 
Secr.tarv  of   H.alth  and  Bu«an  Services  to  obtain  oroaot   ac- 
cess  to  any  ^»<i€  and  OC  clal.s    lnfor«acion  available  to   the 
SESA  for   purposes  of   assisting  the   Federal    Parent    Locator 
S.rvlc.   in  carrying  out   the  child  suooort   enforcement  program 
under   Title   IV,    SSA.      This    regulre»ent    Is   effective   January    I. 
1990. 

in  addition,    th.   provlaions  of    the   Pamilv  Suooort   Act    reauire 
the   Secretary   of    Labor   to  enter    Into   an   aareewent   with   the 
Secretary   of    Health   and   Human   Services    to  aive    the    FPLS   oromot 
access    to   the   above   wage   and   UC    inf otmat ion .      This   aareement 
-111    govern   the    soecific   details   of    i molementat ion .       Further 
details    regarding    this    aareemeot    will    be    issued    at    ^    later 
riate.   _  
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TtM  orovlalona  of  the  HcKlnnaY  Act  Aaend»«nta  also  r*oair«  th« 
Sacratacv  of  Uabor  to  praacrtb«  regulation*  qovarnlnq  how 
oftan  and  In  what  for*  Inforsatton  Kav  b«  dl*clo«*d,  and  to 
provtd*  for  aaf«quarda  on  dlacloaed  Inforaatlon.   Th* 
D«f>«rtB«nt  la  corrantly  working  on  thaaa  regulation*  which 
will  b«  pabll*h«d  for  coa««nt  In  tha  fadaral  K*qt*f r. 

Plnally,  th*  HcKlnnay  Act  AB«ndai*nta  contain  provlalon*  cre«t- 
1(>4  th«  *Jot>*  for  Baoloyabl*  Defendant  tadivldnal*  Act.*   Al- 
though th«*«  proyl*lon«  do  not  place  anv  n«w  r*4uir*«ent*  on 
SlSh*.   SUA*  May  r*c«lv*  r*qu«*t*  fro«  Stat*  •a«oel«*  adalnls- 
tarln^  tH«*«  proyl*lon*  for  certain  waqe  tnf oraatlofl.   Th* 
eaplOT«*nt  tni   Training  Adalnlat rat  Ion  I*  carrently  worklnq  on 
th*  laoleaentat  Ion  of  the**  aaendaenta.   A  *ttp*rat*  OlPt.  will 
b«  l*«aed  dl*cu**lnq  dlscloaur*  atad*  under  theae  new 
provl *ion* . 

4.   Action  Keqolred.   SCSA*  are  reooeeted  to  notify  aoeroorl- 
ata  ataff  of  the**  aacndaent*. 

i.   Inqolr t**.   tngnlrle*  ahould  be  directed  to  the  aoproorl- 

ate  leglonal  Office. 

*.   AZtachaent a. 

Attachment  I.  Text.  Cxolanatlon  and  I nceroretacton  of 
Aa*nd»«nta  aiade  to  the  Social  Security  Act  by  Section  124 
of  P.L.  100-48S.  the  Paallv  Support  Act  of  1988. 

Attachment  II,  Teit.  explanation  and  Interpretation  of 
Aaandaenta  made  to  the  Social  Security  Act  by  Section 
904(c)(1)  of  P.L.  lOO-*2«,  th*  Stewart  B.  HcKlnney 
Hoaeleaa  Aaalatance  Aaendaenta  Act  of  1968. 

Attachment  III,  Text  of  Sections  904(c)(2)  an'i    (31  of  P.',. 
100-628,  the  Stewart  H.    •^cl'innev  Homeless  Assiatance 
Amendments  Act  of  1988. 


ATTACHMENT  I  TO  UIPL  BO. 11-89 

TEXT.  EXPLANATION  AND  INTERPEBTATlOII  OP  AMENDMENTS 
HADE  TO  THE  SOCIAL  SECUHITY  ACT  BT  SECTIOH  124 
•   Of  P.L.  100-485,  THE  FAMILY  SUPPORT  ACT  OP  1988 

1   T^Kt  e{  A«<n<lBent«  to  the  Social  Secatltv  Act  Made  br 
Section  124  ot  P.L.  100-48S. 


«   Aaendaent  to  Section  4S3fe>.  SSA.   Section  124(a). 
P.L.  100-48S.  amended  Section  4S3(*).  SSA.  by  adding  at  tba 
•od  th*  tolloving  new  pacagcaph: 

(3)   Th*  Seccetacr  of  Labor  shall  enter  into  an  agree- 
■enc  vith  th*  Seccetacy  [of  Health  and  Ba»an  Services]  to 
provide  prompt  acce**  for  th*  Secretary  (in  accordance 
with  tliia  •vbsectioD)  to  the  wage  and  aneaployaent  ceapeo- 
•ation  claims  information  and  data  maintained  by  or  for 
the  Department  of  Labor  or  Stat*  employment  security 
agencies. 

t>.   Amendment  to  Section  303.  SSA.   Section  124(b)(1)  of 
P.L.    100-48S  amended  Section  303.  SSA.  by  adding  at  the  end 
the  following  new  subsection: 

(h)(1)  The  State  agency  charged  with  th*  admiai'stca- 
tion  of  th*  Stat*  law  shall  take  such  actions  (in  such 
manner  as  may  be  provided  in  the  agreement  between  the 
Secretary  of  Health  and  Raman  Services  and  the  Secretary 
of  Labor  under  section  4S3(e)(3))  as  may  be  necessary  to 
enable  the  Secretary  of  Health  and  Human  Services  to  ob- 
tain prompt  access  to  any  wage  and  unemployment  compensa- 
tion claims  information  (including  any  information  that 
might  be  useful  in  locating  an  absent  parent  or  such 
parent's  employer)  for  use  by  the  Secretary  of  Health  and 
Human  Services,  for  purposes  of  section  4S3.  in  carrying 
out  the  child  support  enforcement  program  under  Title  IV. 

(2)  Whenever  the  Secretary  of  Labor,  after  reasonable 
notice  and  opportunity  for  hearing  to  the  State  agency 
charged  with  the  administration  of  the  State  law.  finds 
that  there  is  a  failure  to  comply  substantially  with  the 
regulremeat  of  paragraph  (1).  the  Secretary  of  Labor  shall 
notify  such  State  agency  that  further  payments  will  not 
be  made  to  the  State  until  such  Secretary  is  satisfied 
Chat  there  is  no  longer  any  such  failure.   Until  the 
Secretary  of  Labor  la  so  satisfied,  such  Secretary  shall 
make  no  further  certification  to  the  Secretary  of  the 
Treasury  with  respect  to  such  State. 

c-   Companion  Amendment  to  Section  304(a)(2).  SSA. 
Section  124(b)(2)  amended  Section  304(a)(2).  SSA.  by  striking 
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•ot    (•)•    tad    lQ««ttlnfl    In    n«n   th«r«of    •(•).    or    (h)'. 

2.      pUcmtiOQ- 

•    In  Gtn«t«I.   Section  4SJ.  SS».'  c«<iult««  th«  6«cr«t«ry 
of  R*«Uh  and  Huun  S«rvlc««  to  •••bllth  tai    conduct  a 
rvdacal  P«t«nt  Locator  8«rvlc«  (rPLS).   Th«  ■li«lon  of  th« 
rPLS  li  to  obtain  and  tran»«lt  to  any  authotlxad  paraon  (ai 
d.flnad  undac  S«ctloa  4S3{c))  lnfoc«atlon  aa  to  tha  where- 
aboata  oC  any  abaaot  patanl.   ThU  InfocMtlon  la  to  b«  uaed 
to  locaca  tBa  paraat  tot  tha  pucpoaa  of  •aforclog  child  aup- 
poct  obllgatlona. 

Sactloa  124(a)  of  P.L.  100-4«i.  addad  na«  pacaqcaph  (3)  to 
Sactleo  4SJ(a).   Thle  na«  patagcaph  ta<iuUei  tha  Sactatacy  of 
Labor  to  aotar  Into  aa  agra^Mnt  wUt  tha  Sactatary  ot  Haalth 
and  Kuaaa  tarvloae.   Uadar  thla  aqraaaaat.  tha  fPLS  will  ba 
qlvan  proapt  accaaa  to  waqa  and  una«ploymant  coKpanaacloa 
clalas  InformatloQ  and  data  ■alntalaad  by  or  Cor  tha 
DapartMBt  of  Labor  or  BKSAa .   Undar  Sactlon  124(e)(2),  tha 
tacratarlaa  of  Labor  and  Haalth  and  Human  Satvlcaa  auat  anter 
loto  thla  aqceaaant  within  90  daya  following  tha  data  of  the 
aaact»ant  of  P.L.  100-48S. 


Huaao  Sarvlcaa. 


Tha  InformailoB  covarad  by  Sactlon  303(h)(1)  Includaa.any  waqe 
and  OC  clalM  InfocMtlon  that  alght  ba  uaaful  In  locating  an 
abaant  patant  or  tha  paranfa  aaployar  for  purpoca«  of  cat- 
tylBfl  out  tha  child  support  anfotce«ent  proqraa  undar  Title 
IW,  8»X.   Undar  tha  aqraaaaot  required  by  Sactlon  4S3(a)(3). 
a  »ESA  will  ba  ra<iulrad  to  grant  acceta  to  Information  that 
It  has  ot  that  la  maintained  for  It  by  another  agency.   SESAs 
are  not.  however,  required  to  obtain  additional  Information 
tor  the  uae  of  the  PPLS . 
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Crant««  funds  ttn««r  Title  III  %»Y   not  ba  n%»i   to  pay  any 
costs  of  administration  of  Section  303(h).   X«  not«d  In  tha 
Confaranca  taport  (H.«.  Hep.  ■©.  »»•.  100th  Cong..  2d  Sass. 
103).  Mcjurrant  law  ptovldas  for  tha  Dapactaant  ot  BBS  to 
reimburse  the  costs  Incurred  by  Statas  and  Fadatal  aganclas 
In  providing  Information  to  tha  Federal  Parent  Locator 
Sacvlca.*  Thatefota,  any  administrative- costs  lncucc*d  by 
SBSAs  that  are  associated  with  Sections  303(h)  and  453(a) 
will  be  borne  by  tha  Department  ot  Haalth  and  Human  Services. 

Fucthac  details  cmgatdlng  tha  agcaament  between  tha 
Sactatatles  of  Labor  and  Health  and  Human  Services,  the 
Implamantatlon  of  Section  303(h).  and  tha  matbod  of  billing 
and  reimbursing  costs  of  administration  will  ba  Issuad  at  a 
latac  data. 

Subaactlon  X24(b)(l)  also  added  naw  Sactlon  303(h)(2).  SSX, 
cMultlna  danUl  ot  admlnlsttatlv*  gcants  to  any  Stata  upon 
tba  flndlofl  of  tha  Sactatacy.  aftar  c«a»on«bla  notlc«  and 
oppott«nlty  foe  haacUg  to  tha  8ESA.  that  thaca  U  a  ttiluf 
to  comply  substantially  with  tha  caqulcamanti  of  •»««.f*«tl«»o 
303{t)(l).   Finally.  Sactlon  124(b)(2)  Of  P.L.  100-485  amandad 
Sactlin  i04(a)(2),  SSA.  to  provide  tot  J«<»lcl«l  cavlw  whan- 
avac  tha  Secretary  makes  an  adverse  finding  undar  Sactlon 
303(h)(2). 

b.   safeguards  o^l  r.rantlna  Access.   S««=tl??..?-»i*Iif i' 
SSA.  has  bean  (ntatpretid  to  ^eqilJa  that  ""^'=^;"  "'•- 
guards  exist  to  ensure  that  any  disclosed  «*«• J"^  "f  «J*^* 
Information  be  used  only  for  the  purposes  for  which  It  It 
disclosed.   Section  303(h)  requires  disclosure  only  tor 
purposes  of  -carrying  out  the  child  support  enforcement 
proH*-  under  title  IV.-  Therefore,  the  Department  Inter- 
prats  Section*  303(a)(1)  and  303(h)(1)  as  "«l«l^^n«  «he 
States  to  establish  sufficient  safaquards.  Including  such 
•^'•^•cds  as  the  Department  ot  Labor  may  require   "assure 
t^t  access  to  the  Information  Is  restricted  to  the  FPLS  and 
thlt  the  Information  given  tha  FPLS  Is  used  only  for  the  pur- 
poses spaclfled  under  Section  303(h)(1). 

c   Amendments  to  State  Law.   Most  State  laVs  now  P«t«it 
mtoriatlon  In  the  SESA's  records  to  be  disclosed  to  public 
officials  In  the  perforaance  of  their  public  duties.   In 
addition,  section  303(f).  SSA.  requires  SESAs  to  provide  in- 
"rlltlo;  for  purpo.os  of  tha  Income  and  eligibility  veclflca- 
tlo^.yst.m  created  by  Section  1137.  SSA.   SF.SAs  will  need  to 
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ATTACHMENT  II  TO  UlPt  NO.  '1-89 


r«vi«w  8t«t«  lav«  to  d«t«cBln«  wh«th*c  exlttlaq  pcovlcioni 
provld*  •ufdciaat  autbocity  to  qtant  acc«««  to  tba  rPLS  or 
wtiathac  an  a»«DdK«at  to  Stata  law  1«  oaadad.   If  an  a>«adB«nt 
l«  nacaaaacy.  Stata  law  abould  ba  aaandad  by  tha  affactlva 
data  dlacnaaad  la  Sactloo  3  of  tbla  attacbaant. 

3.   Ef t^ctlvt  Pan.   Wa«  Sactlon  303(h)(2)  ca<iulcat  that  SESAt 
■uat  aubataatlally  comply  with  tha  cequlcaaaata  of  Sactlon 
303(b)(1)  a*  a  condition  for  cacelvlnq  adalolttrat Iva  qranta 
nndat  Sactlon  302(a)  of  tb«  SSA.   Sactlon  124(c)(1)  of  P.L. 
10O-46S  ap«clflaa  cbat  tha  aaandaanta  aada  to  Sactlon  303(h): 

.  .  .  aball  bacoaa  affactlva  on  tha  (Icat  day  of  the 
(Icat  calandar  quactac  which  baqlna  ona  yaac  or  aoce 
aftac  tha  data  of  tba  anactaant  of  thla  Act. 

Slnca  P.L.  lOO-4(S  waa  aoactad  on  Octobac  13.  19S8.  the 
caqulcaManta  of  Sactlon  303(b)(1)  bacoM  a  condition  foe 
caealviaq  adalnlattatlva  gcanta  on  January  1.  1990.   Thla 
m**tM   tha  St«ta  law  auac  pcovlda  for  qrantlnq  the  PPLS  pcoapt 
aceaaa  to  waqa  aad  UC  clalaa  lnfoc*atloa  a«  pcovldad  by  any 
aqraamaat  batwaan  tba  Saccacarlaa  of  Labor  and  Health  and 
Hnmaa  Saevlcaa  by  January  1.  1990. 


TEXT.  EXPLANATION  AND  INTEBPRETATION  OF  AMENDKENTS 

MADE  TO  THE  SOCIAL  SECURITY  ACT  BT  SECTION  904(C) 

or  P.L.  100-628.  THE  STEWART  B.  McKINHEY 

HOMELESS  ASSISTANCE  AMENDMENTS  ACT  OF  1988 


1.   Text  of  Aaiendwentt  to  the  Social  Secucltv  Act  Made  by 
Section  904(c)  of  P.L.  l00-t28. 


a.   Aaendaent  to  Section  303.  SSA.   Section  904(c)(l)(X) 
of  P.L.  100-628  aaended  Section  303.  SSA.  by  adding  tha 
following  naw  sabsection: 

(i)(l)   The  State  agency  charged  with  cha 
adainistcation  of  the  Stata  law-- 

(A)  chaXl  disclose,  npon  request  and  on  a 
cciabursable  basis,  only  to  officers  and  ekployees  of 
the  Department  of  Housing  and  Urban  Developaent  and 
to  representatives  of  a  public  housing  agency,  any  of 
the  following  information  contained  in  Che  records  of 
such  State  agency  with  taapect  to  individuals  applying 
for  or  participating  in  any  housing  assistance  program 
administered  by  the  Department  who  have  signed  an  ap- 
propriate consent  form  approved  by  the  Secretary  of 
Housing  and  Urban  Development-- 

(I)  wage  information,  and 

(II)  whether  an  individual  is  receiving,  has 
received,  or  has  made  application  for. 
unemployment  compensation,  and  the  amount  of  any 
such  compensation  being  received  (or  to  be 
received)  by  such  individual,  and 

(B)  shall  establish  such  safeguards  as  are 
necessary  (as  determined  by  the  Secretary  of  Labor  in 
regulations)  to  ensure  that  information  disclosed 
under  subparagraph  (A)  is  used  only  for  purposes  of 
determining  an  Individual's  eligibility  for  benefits, 
or  the  amount  of  benefits,  under  a  housing  assistance 
program  of  the  Department  of  Housing  and  Urban 
Development . 

(2)  The  Secretary  of  Labor  shall  prescribe 
regulations  governing  how  often  and  In  what  form 
information  may  be  disclosed  under  paragraph  (1)(A). 

(3)  Whenever  the  Secretary  of  Labor,  after  reasonable 
notice  and  opportunity  for  hearing  to  the  State  agency 
charged  with  the  administration  of  the  State  law.  finds 
that  there  is  a  failure  to  comply  substantially  with  the 
requirements  of  paragraph  (1).  the  Secretary  of  Labor 
shall  notify  such  Stale  agency  that  further  payments  will 
not  be  made  to  the  State  until  he  or  she  is  satisfied 
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that  th«r«  la  no  lonqac  aoy  sucb  falluc*.   Uatll  th« 
Saccacacr  ot   Labor  la  ao  aatlafl*<].  h«  oc  ah«  ahall  maka 
Qo  futuca  catllf IcatloQ  to  tha  Saccatary  of  tba  Ttaaaury 
wltb  taapact  to  aucb  Stata. 

(4)  Pot  pucpoaaa  of  tbla  aubaactlon.  tba  taca  'public 
houalnq  aqancr'  aaaaa  any  agancy  daacclbad  Id  aactloa 
l(b)(t)  of  tba  Unltad  Stataa  Houalaq  Hct  of  1937. 

(5)  Tha  pcovlalona  of  thla  anbaactioa  ahall  eaaaa  to 
ba  affactlva  baqlnnlnq  on  Octobac  1.  lf«4. 

b.   CoBPanloa  Aaandwnt  to  Saction  304(a)(2).  88A. 
taction  «04(c)(l)(B)  of  P.L.  100-62t  aaandad  Sactloa 
)04(a)(2).  sax.  by  atclking  '(a),  oc  (h)*  and  loaactlaa  '(a), 
(b).  oc  (I)-. 

2.  piicuiikgn- 

a.   In  Qanacal.   Tha  Dapactaant  of  Houalnq  and  Ucban 
Davalopaaat  (HUD)  adalnlataca  vadoua  houaia?  aaalatanca 
pcoycaaa  foe  low-laco*«  faalllaa.   Sactloa  904  of  P.L. 
100-(2a  ccaataa  taquicaaanta  to  aaalat  la  pcavaatlnq  fraud 
and  abaaa  la  HUD  pcogcaaa.  Incladlnq  a  raqulcaaant  that 
proqcaa  appllcanta  and  partlcipanta  coaaaat  to  parait  HUD  or 
a  public  boualnq  agaacy  to  ca<]uaat  cattaln  laforaatlon  fcoa 
Stata  Kaploya«ot  Sacudty  Aqanclaa  (SCSAa).   Tha  aaandaanta 
atada  by  Sactloa  904(c)(1)  caqulca  tha  SCSA  to  pcovlda  thasa 
aotltlaa  auch  laforaatlon. 

Spaclflcally.  Saction  904(c](l.)(A)  of  P.L.  100-«2a  added  now 
aubaactlon  (l)(l)  to  Saction  103.  SSA.  to  caqulca  tba  Stata 
aqaacy  charqad  wltb  the  adalnlacrat Ion  of  tha  State  UC  law 
(I.e.,  tha  SRSA)  to  dlacloaa.  under  certain  condltlona.  to 
offlcara  and  aaployaaa  of  HUD  and  to  rapreaantat Ivaa  of  a 
public  houalaq  aqancy  certain  Inforaatlon  contained  la  tha 
SESA'a  racorda. 

■P«bllc  houaloq  aqancy*  la  defined  In  new  Section  303(l)(4) 
•a  *aay  agency  daacclbad  la  Saction  3(b)(()  of  tha  United 
Stataa  Houalag  Act  of  1937.-   Saction  3(b)(&).  42  U.S.C. 
1417a(b)(4).  define*  'public  houslnq  agency*  aa: 

.  .  .  any  State,  county,  aunlc Ipal  I  cy .  or  other 
governaeatal  entity  or  public  body  (or  agency  oc 
Ini  t  cuaania  1 1  ly  chnreof)  wMcti  li  authoclxed  to  cn<jaqa  In 
or  aatlat  In  the  daveLopaent  oc  operation  of  low  incoae 
houa lag 

StSAt  «(•  cequiced  lo  diiclo-^e  infoca^ition  to  HULi  and  other 
public  houilog  agenclet  only  upon  re<juett  <^n^    only  with 
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raapaot  to  Indivlduala  applyiog  toe  oc  pattlclpatlag  la  any 
houalng  aaaiataoca  pcoqcaa  adaialatacad  by  HUD.   In  certain 
laatancaa.  pcivata  ownaca  of  casldaacaa  aca  caapoaslbla  tot 
datacainlB9  •llglbllltr  foe  oc  laval  of  baaatita.   Tba  ca- 
qnicaaanta  ot  Saction  303(1) (I)  do  not  caqulca  dlaclesuca  to 
auch  ownaca.   lodaad.  aa  atatad  in  tha  Confacanca  Rapoct 
(H.B.  Bap.  Mo.  1089.  100th  Cong..  2d  Saaa.  91).  '[tlba  wage 
aad  Ul  lafecaatloB  aay  not  ba  calaaaad  to  pclvata  ownaca." 
In  addition,  batoca  a  8BSA  may  calaaaa  any  intocmatioa  nndac 
Saction  303(1)  cayacdlng  an  Individual  %#ho  la  applying  foe  oc 
participating  in  a  HOD  luraalag  aaalatanca  pcogcaa,  tba  Indl- 
vidual  aaat  aign  a  eonaanc  tora.  appcovad  by  tha  Saecatacy  of 
HUD.  wblch  pacaita  tba  calaaaa  ot  aucb  intocaation. 

Uadac  Saction  303(1) (1)(A).  tba  8BSA  is  caqnirad  only  to 
dlacloaa  ■iotocaatioa  contalaad  in  tba  caeocda  ot*  tba  SESA. 
Bacauaa  a  8BSA  la  caqulcad  only  to  dlacloaa  intocaatlon  In 
Ita  racorda.  it  la  aet  raqairad  to  obtain  additional  Intocaa- 
tlon for  tba  aaa  et  HUD  oc  otbac  public  boaolag  aganclaa. 

Ondar  Saction  303(l)(l)(A)(i) .  tha  intocaatlon  to  ba  dla- 
cloaad  tcoa  8BSJ1  caeocda  Inclndaa  'waga  intocaatlon."  'Haga 
lafocaatloa*  is  not  datinad  in  taction  303(b>.  Foe  pucpoaaa 
of  tba  incoaa  and  allglblllty  vacltication  ayataa  cagnicad 
actdac  Saction  303(t).  SSA.  tha  Dapactaant  bae  datinad  'wage 
intocaatlon*  contaiaad  in  SESA  caeocda  at  20  CPB  S03.2(b): 

*Naga  intocaatlon*  aaana  intocaatlon  about  wagea  aa 
def load  la  tha  Stata 'a  anaaiployaant  coapeaaation  law  and 
Inclodaa  tha  Social  Sacudty  Muabac  (oc  nuabat.  If  aoce 
than  ana)  aad  quactacly  wagaa  ot  an  aaployaa.  and  tha 
naaa,  addcaaa,  Stata.  and  (wban  known)  Padacal  aaployec 
Idantltlcatlon  auabac  ot  ao  aaployat  capoctlng  wagaa 
uodac  a  Stata  nnaaployaaot  coapansatloa  law  .    .    .    A 

Tha  Dapactaant  adopti  this  datlnltlon  ot  *waga  intocaatlon* 
foe  pucpoaaa  ot  Sactloa  303(i)(l).   Howavec,  If  HUD  oc  any 
public  bouaing  agancy  dooa  not  caguiee  any  of  this  wage 
Intocaatlon  to  vaclfy  antitlaaaat  tor  HUD-aaalatad  houalng 
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^  Tha  raaalndar  ot  20  CFB  603. 2(b}  addraaaaa  Statea  where 
wage  Intocaatlon  la  not  cequlced  to  ba  reported  to  the  SCSA. 
It  la  not  applicable  to  Section  303(1) (1) (A;  whim  only 
requires  dlacloauce  of  Intocaatlon  contained  In  the  seSA's 
cecords . 
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progrcB*.  than  the  8ESA  •hould  ll«lt  dl«clo«ur«  to  the  Infor- 
■atlon  required.   In  addition.  •  SESA  is  required  under 
Section  103(1) (1) (A){n)  to  provide  Information  In  Its  records 
<■  to  whether  en  Individual  Is  receiving,  has  received,  or  has 
aade  application  for.  une«ployBent  coapensat ion.  and  the 
aaount  of  any  coapensatloQ  beiny  received,  or  to  be  received, 
by  the  Individual. 

Ocanted  funds  under  Title  III  aay  not  be  used  to  pay  any 
costs  of  adalnlstrat Ion  of  Section  303(1).   Section 
10}(1)U)(A)  spacKlcally  requires  that  SESAs  atiaU  disclose 
lafotKatlon  upoa  'a  relabursable  basis.*   Because  qcaoted 
(uads  aay  not  be  used  fot  this  purpose,  the  Departaent 
iatecpcets  Section  301(1).  SSA.  as  requiting  the  SESAs  to 
collect  ttom   HUD  and  any  other  requestlnq  public  houslnq 
agency  all  coses  Incurred  In  adninlster lag  Section  303(1). 
These  costs  Inelade  start-up  and  cootlnulag  costs. 

X  written  agreeaent  between  the  SESA  and  RUD  and  any  other 
ceqaestlng  public  bousing  agency  Is  needed  and  sboald  Include 
specific  teras  regarding  the  Infocaatlon  supplied  by  che 
SESA.  the  coses  coveted  and  charges  to  be  Bade  (or  all 
Inforaatloo.  billing  and  payment  arrangeaents  (Including 
advance  payment),  handling  of  errors,  and  adjuttaeat  of 
prices.   seSAs  aay  undertake  activities  under  Section 
303(l)(l)  only  after  agreeaents  (or  re laburseaent  of  all 
costs  have  been  aade. 

Section  »04(c)(l)(A)  also  added  new  Section  303(l)(2) 
requiring  the  Secretary  of  Labor  to  prescribe  regulations 
governing  how^  often  and  In  what  fora  Infocaatlon  aay  dis- 
closed under  Section  303(  I )  ( i)  (A) .   Further  InforMtlon  on 
the  required  agreeaents  and  the  proposed  regulations  will  be 
Issued  at  a  later  date. 

Section  »04(c)(l)(A)  also  added  new  Section  303(l)(l).  SSA, 
requiring  the  denial  of  adalnlst ra t Ive  grants  to  any  State 
upon  the  finding  of  the  Secretary,  after  reasonable  notice 
and  opportunity  fot  hearing,  that  the  State  agency  failed  to 
coaplr  substantially  with  the  tequlreaents  of  new  Section 
10l(l)(i).   New  Section  101(1)(S)  specifies  that  the  provi- 
sions of  Section  301(1)  cease  to  be  effective  beginning  on 
October  I.  l»»4.   Section  ♦04(c)(1)(B)  of  P.L.  100-628 
aaeaded  Section  304(a)(2).  SSA.  to  provide  for  Judicial 
review  whenever  the  Secretary  aakes  an  adverse  finding  under 
Sect  Ion  103(  l  )  ( 1) . 

rinally.  Section  904(c)(2)  cceaced  new  provisions,  not  aaend 
Ing  any  existing  law.  which  provide  protections  for  the 
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subjects  of  the  disclosed  Inforaation  by  Halting  tbe  use  of 
this  Information  by  requiring  verification  before  action  Is 
taken  against  these  Individuals  and  by  laposlng  penalties  for 
laproperly  requesting,  obtaining,  or  disclosing  this  Informa- 
tion.  (See  Section  2.b  of  this  ettachaenc  and  Attachment 
III.) 

b.   Safeguards  on  Disclosing  Information.   New  Section 
103(1}(I)(B).  SSA.  requires  the  SESA  to  establish  necessary 
safeguards  to  ensure  that  Information  disclosed  is  used  only 
for  purposes  of  determining  the  Individual's  eligibility  for 
benefits,  or  the  amount  of  benefits,  under  a  HUD  housing  as- 
sistance program.   Tbe  Secretary  of  Labor  Is  to  prescribe 
regulaclone  on  sucb  safe^uacds  aa  are  necessary.   Until  such 
ce^ulacioM  ace  Issued.  SESAs  will  assuce  compliaoea  vitb 
Section  )OS(i)(I)(B)  by  following  the  confideotialicy  protec- 
tion pcevisloQS  of  20  CFB  t03.7  pertaining  to  tbe  income  eli- 
gibility and  verification  program.   In  addition,  until  such 
cegulatioBS  ace  Issued,  as  a  condition  of  disclosure.  HUD  and 
otbec  ce^aesclag  public  bousing  agencies  must  agree  to  comply 
witb  previsions  e(  20  CFR  t03.7  (with  a  moce  stringent  re- 
quirement noted  below)  pertaining  to  requesting  agencies. 

Section  904(c)(2)  of  P.L.  100-628  provides  for  limitations  on 
tbe  use  of  data  obtained  by  the  requesting  agencies.  Section 
904(c)(3)  provides  for  penalties  for  improper  use  of  Informa- 
tion.  Although  SESAs  will  not  be  actively  involved  in  the 
adainlstrati-ott  of  tbese  sections.  SESAs  should  be  avare  of 
tbe  limitations  on  use  of  wage  and  UC  information.   Tbese 
limitations  should  be  Included  In  any  agreement  between  the 
SBSA  and  HUD  or  otber  requesting  public  bousing  agencies. 

Information  received  under  Section  303(i)(l)(A)  from  SESAs 
may  be  cediscloaed  only  under  the  limited  conditions  as- 
sociated witb  administration  of  section  303(i)(L)(a)  and 
Section  »04(c)  of  P.L.  100-628.   Under  20  CFB  603.7(b)(J). 
agencies  requesting  Information  under  the  Incoae  and  eligibil- 
ity verification  system  may  rediaclose  Information  to  other 
requesting  agencies  as  defined  In  20  CCB  603.2(d).   However. 
HUD  and  other  public  bousing  agencies  may  only  tedlsclose 
Information  to  public  officials  whose  duties  fall  within  the 
scope  of  Section  904(c}.   In  this  regard.  SESAs  should  be 
aware  that,  under  Section  904 (c) ( 2) ( A) ( 11) .  the  private  owners 
responsible  for  verifying  the  individual's  eligibility  for  or 
level  of  benefits  under  a  HUD  housing  assistance  program  aay 
only  be  inforaed  by  the  recipient  of  the  disclosed  Inforaation 
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that  th«  IndlvlduJl*  •llqlbUUy  for  oc  level  of  benetUt  it 
uaccctaln  aod  that  the  owner  ehould  lodcpendeot.  ly  veclfy  the 
IndlvldiMl '•  lacose  lafocB«tloa. 

Iep«at*4  rloletlone  of  the  etatutocy.  teffulatory  ot  other 
c*«aoaabl«  safe^xiatds  c*<]ulred  undec  Section  103(1)  and 
Section  ♦04(c)  will  coottltute  ceuee  for  the  SESA  to  tetal- 
nate  any  a9ce«»«ot«.   SBSX*  ehould  report  suspected  vlola- 
tlona  of  Section  ♦04(c)  to  the  appropriate  authorities. 

■n»e  text  of  Sections  ♦04(c)(2)  and  (1)  Is  contained  In 
Attactwent  III. 
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J.   gff*ctlv  Pat*.   Il*w  Section  301(1)(3),  SSA.  requires 
tbat  SKSXs  mist  coaply  substantially  with  the  requlrcaeats  of 
Sectloa  )01(l)(l)  as  a  condition  for  receiving  adalnlsttatlve 
grants  andec  Section  )02(a).  SSA.   Section  ♦04(d)(1)  of  P.L. 
I00't2t  specifies  that  the  provisions  of  Section  ♦04.  Includ- 
ing B*w  Section  101(1).  -shall  take  *f(*ct  on  September  30. 
!♦«♦.•   States  are.  therefore,  expected  to  have  provisions  ot 
Stat*  law  p*ralttlag  th*  disclosure  required  by  Section 
)01(l)(l).  SSA.  by  September  10.  1989.   However.  Section 
♦04(d)(1)  provides  for  a  grace  period  for  certain  States: 

(1)   KEOU I ■EXEKTS  FOB  STATE  AGENCIES .- 1 n  the  case  of  any 
State  the  legislature  of  wtilch  has  not  been  in  session 
for  at  least  10  calendar  days  (whether  ot  not  consecu- 
tive) between  the  date  of  the  enactaent  of  this  Act  and 
September  10.  !♦>♦.  the  aaendaents  aade  by  subsection 
(c)(1)  shall  take  effect  30  calendar  days  after  the  first 
day  on  which  such  legislature  is  In  session  on  oc  alter 
Septeaber  10.  1989. 

If  the  'State    .  .  legislature    .  .  has  not  been  in  session 
for  at  least  30  calendar  days  (wnether  oc  not  consecutive)- 
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bttw**a  th*  dat*  ot  *nacta*nt,  which  U  Nov*ab«c  7.  H88.  and 
S*pt*abec  10,  1989,  then  the  Stat*  quallfl**  for  a  qt*e* 
p*clod.   •S*ssloa*  is  not  defined:  bow*v*c.  th*  laafvag* 
•wta*ther  ot  not  consecutive"  Indicates  that  th*  t*e»  ■•ana 
legislative  days  on  which  the  leglslatlv*  body  aa*«abl*a  toe 
th*  pucpose  of  tcansactlng  bualnasa.   Th*c*foc*.  for  pvcpoacs 
of  Section  ♦04(d)(3).  'session-  Is  lnt*cpc*t*d  a*  Manlng  a 
laglslatlv*  day  at  r*cocd*d  In  th*  l*gl«l*tiv*  cacocd  ot  th* 
Stat*  X*gl«latuc*.   Th*i*  -*«s«lon«-  Lnclnd*  l*9lalatlva  days 
In  cagnlac.  budg*tacr.  sp*clal  and  any  othat  aaasiona  ot  th* 
Stat*  leglslatut*.   It  the  Stat*  l*gialatuca  haa  not  Mt  In 
such  a  -t*salon*  30  tl«*e  b*tw**n  th*  •ft*ctlv*  data  ot  P.L. 
100-628,  which  la  liov*«b«c  7.  1988,  and  SaptaiUMC  30.  1989. 
th*n  th*  Stat*  qualltlea  tot  a  gcac*  p*ciod. 

This  gtac*  paclod  explc**  30  calendar  day*  -attar  tha  flcat 
day  on  which  tha  laglalatuca  la  In  a*t*lon  on  oc  att*c 
s*pt*ab*c  30.  1989.-  Th*  aaa*  d*tlnltlon  ot  ■aaaalon-  ap- 
pllas  tor  d*t*t«lnlng  th*  first  day  on  %rtiich  tha  laylalatuca 
la  In  aasalon  attar  S«pt*ab«c  30,  1989.  Thacatoc*.  tha  gcaca 
padod  will  axplra  30  calandac  days  attar  tha  fleet  laglala- 
tlva  day  tha  lafllalatuc*  asseablea  aftac  S*pt*«b*t  30.  1989. 


1^ 


«  does  not  ■**t  Ln  30  aasalona 

of  P.L.  100-628.  which  la 

r  30.  1989.  than  tha  taqulca- 

*tf*ctlv«  30  daya  att*r  th* 
s  In  session  aftac  Saptaabac  30. 
a  state  legialatuca  hat  not  sat 
c  7,  1988.  and  S*pt*ab«c  30. 
Ion"  Octob«t  1.  1989.  tb«n  th« 
fter  this  dat*,  oc  October  31, 


ror  *x*«pl*.  If  the  l*glslatut 
b«tw**n  th*  dat*  of  enactaent 
Mov«ab*c  7.  1988.  and  S*pt*»b* 
■*ntB  ot  6*ctlon  303(l)(l)  ar* 
first  day  th*  l*glal*tuce  aeot 
1989.  In  anothac  *xa«ple.  If 
in  30  sessions  between  Noveabe 
1^8^.  but  do*s  ■••t  In  a  -s*8s 
gtac*  p*clod  *xplces  30  days  a 
1989. 

Bas*d  on  Information  available  to  the  Departaant,  it.    i€ 
anticipated  that  only  the  Coaaonwealth  of  Kentucky  will 
qualify  for  this  grace  period.   This  Is  because  all  other 
States  will  likely  have  legislatures  which  aeet  In  session 
for  at  least  30  calendar  days  (whether  or  not  consecutive) 
between  the  date  of  enactaent  of  P.L.  100-628.  which  is 
Noveabet  7.  1988,  and  Septeaber  30,  1989. 

Under  certain  cl rcuastances.  States  aay,  at  their  option, 
iapleaent  th*  disclosure  requlreaents  of  Section  303(l)(l) 
prior  to  Septeaber  30.  1989.   Section  904(d)(2)  provides  for 
this  optional  early  iapleaentat ion: 
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(3)   OPTIONAL  BASLY  IKPUBKDrrATIOH. --KC  th«  InltUtlv* 
of  •  Btac*  or  an  a^cacy  of  cb«  Stat*,  aad  wltti  the 
approval  of  cb«  Soccacacy  of  Labor,  tba  •■aodaanta  Kada 
br  •abaacdoo  (c)(1)  may  b«  aada  •ff*ctlv«  la  aacta  Stata 
oo  aay  data  baforo  Saptaabar  30.  19«9,  wblcb  la  Mora  Cbaa 
«0  daya  aftar  tha  data  of  tha  ooactaant  of  thla  aactloa. 

Uodor  taction  «04(d)(2).  aarly  l*pla»«acatloD  la  paralttad 
only  OQ  a  data  wblcb  la  'atora  tbaa  «0  daya  aftar  tba  data  of 
tba  aoactaanf  of  P.L.  lOO-«2t.   Aa  tba  data  of  aiuctaaot  of 
9.L.    1(X>-*2I  la  llov«ab«r  7.  l«8S.  Stataa  »ay  laplaaaat  tha 
ta4]ulra»aata  of  Sactloo  301(1)(1)  no  aarllar  thao  Pabruary  «. 
!♦•».   Early  laplaaantatloa  may  b«  aada  ooly  with  tha  approv- 
al of  tba  tacratary  of  Labor. 


ATTACHMENT  III  TO  UIPL  HO. 11-B9 

TEXT  OP  SECTIONS  904(c)(2)  AND  (3)  OP  P.L.  100-628, 
THE  STEMABT  B.  McKIMNEY  HOMELESS  ASSISTANCE 
AMENDMENTS  ACT  Of  1988 

(2)   APPLICANT  AND  PABTICIPANT  PROTECTIONS.— (A)   la 
ordar  to  pcotact  appllcaota  (or.  aod  taciplaota  of. 
banafltt  nadac  tba  proqraaa  of  tba  Dapartaant  of  Boualoq 
and  Urban  Davalopaant  froa  tba  lapropac  uaa  of  Infocaa- 
tlon  obcalnad  pucauant  to  tba  caqulcaaants  of  aaction 
303(1)  o(  tba  Social  Sacuclty  Act  tcoa  tha  Stata  afancy 
chatyad  with  tha  adalnlatratlon  of  tba  Stata  unaaployaent 
coapaoaatlon  law.  offlcara  and  eaployaaa  of  the 
Daparcaant  of  Bouslnq  and  Ucbaa  Davalopaaat  and  capceseo- 
tatlvaa  of  public  boualnq  aganciaa  may  only  uaa  aucb 
lafoc»atloa — 

(I)  Co  vaciCy  an  applicant'*  oc  pacticlpant'i 
allglbillty  toe  oc  laval  of  banafltt:  oc 

(ti)      In  tba  caaa  of  an  o%raac  caaponalbla  foe 
dacacalBlag  •llglblllty  foe  oc  laval  of  banaflts,  to 
Infoca  aacb  ownac  that  an  applicant's  oc  pacclci- 
MBC'a  allflblllty  for  oc  laval  of  bonaflts  is 
BBoactaia  aod  to  caquast  such  otraac  to  vac  if y  such 
applicant's  oc *pacticipant's  incoma  infocaatioa. 
(B)  No  Padacal.  State,  oc  local  SQancy.  oc  public 
houslnq  aqancy.  oc  owner  responsible  foe  datacaining 
eligibility  for  oc  level  of  benefits  ceceiviag  such 
infocaation  may  tecalnate.  deny,  suspend,  oc  ceduce  any 
benefits  of  an  applicant  oc  pacticipant  until  such  agency 
or  owaae  has  taken  appcopeiata  steps  co  independently 
verify  iafoeaation  celatlng  to-- 

(i)   tha  aaount  of  the  wagas  oc  nneaployaent 
coa|>easatioa  involved. 

(II)  wtiethec  such  applicant  oc  pacticipant 
actually  has  (oc  had)  access  to  such  wages  or 
benefits  foe  his  or  hee  own  use.  and 

(III)  the  peciod  oc  peciods  when,  oc  with  cespect 
to  which,  tha  applicant  oe  pacticipant  actually 
eeceived  such  wages  oc  bcaeflts. 

(C^   Such  applicant  oc  pacticipant  shall  be  inforaed 
by  the  agency  oc  owner  of  the  findings  aade  by  the  agency 
oc  owner  on  the  basis  of  such  verified  infocaation.  and 
shall  be  given  an  oppoctunity  to  contest  such  findings, 
in  the  saae  aanncc  as  applies  to  othec  infocaation  and 
flndloga  celating  to  eligibility  factoea  undec  the 
pcogcaa. 

(3)   PENALTY .--( A )   Any  pecson  who  knowingly  and 
willfully  eeguests  or  obtains  any  infocaation  concerning 
an  applicant  oc  pacticipant  pucsuant  to  the  authority 
contained  In  section  303(1)  of  the  Social  Security  Act 
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nn^.r   faiaa  Dc«t«ns«*.   ot  *nT  p«r«on  who  kttowinflly  and 

^ny  lodlvldu*l  QOt  •ntltl.d  und.t  any  l«w  to  c.c.lv.  it. 
t^ll  ti  iu?Uy  Of  .  .l.dw«oc  .na  tla^d  not  .of  than 
»5  OOO  Tha  tic.  •p.t.on-  as  n««d  In  thl.  pacagtaph 
;Lu  incluS.  an  otflc.t  or  ..ploy,  ot  tha  I>apact.aot  ot 
S5S.ini  and  Otban  Davlopmant.  an  offlcat  ot  -Pj^y**  «< 
«;  Pnbllc  houaln,  a,ancy.  and  any  f«"  "'Jt^^^i*  !l! 
datacainlng  •llglblllty  tor  ot   laval  of   b«naflt«   (or  •.- 

ploy,  tharaof)      ^^^^^^  or  participant  affactad  by   d)   • 
oaflllcant  or   knowing  dlaclo.nta  of   Inforwtlon  caf.rcad 
tTln  "la  . action  «   In  .action  303(1)   of   th.  Social 
Sacirlty  Xct^bont  .«ch  par.on  by  an  offlc.r  or  ..ployaa 
of  any  public  honslnfl  ag.ncy  ot  o«mat   (ot  "PW* 
thacaof)     %mlch  dUcloanta  la  not  authotliad  by  thlt 
i^tHi  '.Si  .action  303(1)     ot  •STrJr'or  tn  ."S; 
IM  thl.  .action  ot  .nch  .action  303(1).   «t    <">   "^ 
othar   naflllflant  ot  knowlnfl  action  that  I.   lncon.l.t.nt 
wuStSu  .Action,   .nch  .action  303(1).   ot  any  .uch 
Tiploiantlng  radiation  uy  bring  a  civil  action  for 
irSa^  and  .nch  othar   t.Uaf  a.  m»r  b*  •PPJ<»P^l*"„„ 
iiTillt  any  off  let  or  ..ployaa  of   any  P«»»Xlc  hou.ln, 
M.ncy  ot  ownar   (or  ..ployaa  tharaof     ta.pon.lbl.  for  any 
•uch  unauthotlLd  action.     Th.  dl.ttlct  coutt  of   tha 
Snlt.d"t.t..    m   th.  dl.ttlct   In  which  th.  aff.ct.d 
«iluaSt  or  participant  ta.ld...    In  which  .uch  unauthor- 
t^Sd  action  oicurradror   In  which  th.  applicant  «»'  P*"^«- 
l^t  .ll.g.d  to  b.  t..pon.lbl.  tor  any  .uch  unauthorl.ad 

i^?on';ind;..    .hall  hav.   l«:^'<'i«i^\i\'"^^r.t  tct' 
Kpptoprlax.   r.ll.f   that  My  b.  ord.rad  by  "f^/^*"*",^ 
court,  .hall    includ.   t.a.onabl.  attorney.  t..«  and  oth.t 
lltlqaclon  co.ta. 
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Thursday 
March  9,  1989 


Part  IV 


Department  of  Labor 

Employment  and  Training  Administration 

Federal-State  Unemployment 
Compensation  Program;  Procedures  for 
Release  of  Benefits  Quality  Control  Data; 
Notice 
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DCPARTHEHT  Of  LABOft 

Federat-State  Unamptoyment 
Compaoaatlon  Program;  Procaduraa 
for  Ralaaaa  of  Banaflts  Ouaflty  Control 
Data 

AOawcr:  Employment  and  Training 
Adminutration.  Labor 
ACTIOW.  Notice  uf  FVoceduret  for 
Reieaic  of  EJenefiti  Quality  Contml  Data 
for  Unemployment  Iniurance  Prof{r«m. 


On  May  17,  198a.  a  notice 
wai  published  m  the  Federal  Rsglater  at 
53  FR  17515  inviting  comments  on 
proposed  prxjcedures  and  format  to 
release  benefits  Quality  Control  (QC) 
data  for  the  Unemployment  Insurance 
(UI)  program  Based  on  the  comments 
received,  the  Department  has  revised 
the  proposed  procedures  and  format. 
This  notice  announces  the  final 
procedures  and  format  to  be  used. 

OATI:  March  9.  1968. 


kTIOM  OOMT ACT 
Charles  L  Atkinaon.  Director,  Office  of 
Quality  Control.  Employment  and 
Training  Administration.  Unemployment 
Inauranca  Service.  U  S.  Department  of 
i.4ibor.  Room  S-^tOIV  Pr«nce«  Perktna 
Building.  200  Constitution  Avenue.  NW  . 
Washington,  DC  20210.  Telephone  (202) 
535-0220  (this  is  not  a  toll-free  number). 
fAjrvi 


Background 

Tha  baoaflU  QC  program  ia  baaed  on 
a  statistical  sample  of  weaka 
compaaaatad  by  State  Employ aieot 
Sacarlty  Agenctaa  (SESAa).  Prom  the 
information  gathered  by  in-dapth 
reviews  of  these  samples,  tha 
performance  of  a  State's  Ul  benefitt 
system  is  avahialad  in  tarma  of  waaka 
and  doUara  that  ware  properly  or 
insproperly  paid. 

The  regulation  to  establish  the  QC 
program  for  the  Federal  State  UI  system 
was  published  in  the  FadaraJ  Ragiatar  at 
52  FR  33520  on  September  3,  1987.  with 
an  effective  date  of  OcfotMT  5.  1987 
Section  602.21  (g)  of  the  regulation 
provides  that  each  State  shall 

Ral«a««  th«  msulu  of  (he  QC  program  at 
Iha  lama  IIumi  eai  h  yenr  providing  calendar 
year  reaulls  uainj(  ■  •landdniizKd  fnnriHl  to 
praaent  lit*  dais  at  prrtcntxtd  by  Ihn 
Department,  Stale*  will  have  the  opportunity 
lo  raleaaa  Ihi*  mform^ition  pnor  to  any 
rvlaa*«  by  the  LVpartment 

On  Septemlwr  4,  1987.  the  Department 
published  a  notice  in  the  Fadaral 
Raglatar  at  52  VH  33784  which  requested 
public  comment  on  issues  relating  to  the 
format,  method,  and  liming  of  the 
release.  Eiased  upon  responses  received 
from  interested  parties,  the  Department 


publisiiad  another  notice  in  tha  Fadaral 
Raglatar  at  53  FR  17515  on  May  17,  IMS, 

propoaing  procedures  and  formal  for 
displaying  QC  data  and  inviting 
comments  on  them. 

Diacusaion  of  Raapooaaa 

The  Department  received  comownta 
from  38  organizations  and  interaatad 
parties  The  majonfy  of  commacta  war* 
from  SESA  s.  Comments  were  alao 
received  from  public  interest  groups  and 
the  Department's  Regional  Offioea.  All 
comments  were  given  careful 
consideration  in  developing  iha  final 
procedures  and  format.  The  catnmanta 
about  the  publication  of  data  in  gcmeral 
fell  Into  SIX  major  areas.  Following  ara  a 
summary  of  the  comments  and  tha 
Department  s  responses: 

1  General  Comments  Cimcerving  the 
ReJease  of  QC  Data 

Twelve  respondents  said  thai  tha  QC 
data  should  not  be  published  in  tha 
Fadaral  Raglatar  To  release  UI  QC  data 
en  maaae  in  a  standard  format  would 
invite  comparisons  among  Stataa.  It  waa 
suggested  that  data  be  made  available 
Stata-by-Stata.  upon  request.  Tha 
Department  baa  considered  theae 
comments  and  has  modified  tha 
approach  In  raaponae  to  them.  Tha 
Federal  release  of  QC  data  will  be 
throtigh  established  channels,  with  an 
annotincement  published  in  the  Fadaral 
Ragiatar  that  thaae  UI  performance  data 
ara  avaflabla.  SBSAj  will  release  the 
reqnbrd  data  through  normal  SBSA 
ptrohc  release  mechanisms  and 
annooBce  to  ihm  public  that  the  data  ara 
available  upon  request.  The  Depaitineul 
recognizes  that  State-by-State 
oompariaooa  wmdd  be  inapproprtata. 
The  Federal  report  containing  tha  data 
will  be  introdnced  with  a  description  of 
how  the  data  ahoald  be  used  and 
provide  a  cautioo  against  Stat»-by-Stata 
comparisons.  Presentation  will  be  in 
alphabetical  order  and  will  show  rates 
of  proper  payments.  overpaymenU.  and 
underpayments. 

Thirteen  respondents  said  that  the 
statistical  and  report  generating 
software  is  unable  to  prtxluce  analyaea 
that  are  accurate  to  the  degree  required 
by  the  proposed  format.  The  Department 
agrees  that  the  QC  software  waa 
inadequate  and  required  revisiooa. 
Changes  have  been  made  to  overcome 
the  technical  problems,  in  most 
instances 

Six  respondents  said  that  at  the 
prop.^sed  level  of  detail  there  would  be 
several  instances  where  it  will  be 
impossible  to  make  reliable  estimates 
due  to  the  low  number  of  cases  that  fall 
into  the  category  The  Department 
concurs  and  has  revised  the  format  to 


eliminate  categones  from  the  report  for 
which  rates  would  not  have  been 
determined  with  sufficient  precision 
There  should  be  sufTicient  data  to  make 
accurate  estimates  for  the  remaining 
categones  in  most  instances;  however,  if 
not.  it  will  be  apparent  from  the 
confidence  intervals. 

Five  respondents  said  that  the 
Department  should  not  release  the  data 
cnleaa  a  State  fails  to  release  the  data. 
The  Department's  position  is  that  there 
are  compelling  reasons  for  compiling  the 
data  for  Departmental  uses  and  public 
consumption.  This  will  be  accomplished 
by  publication  of  a  digest  of  States'  QC 
reaulta  which  will  be  disseminated 
through  normal  channels  (Department 
and  SESAs).  An  announcement  of  the 
availability  of  the  data  will  be  published 
ia  the  Federal  Regiatar.  and  as  required 
by  law,  the  data  will  be  made  available 
to  other  parties  upon  request. 

Thirteen  respondents  objected  to  the 
States  having  only  five  working  days  to 
verify  the  Department's  figures. 
Racognizing  the  legitimacy  of  this 
ooncem.  the  Department  has  increased 
the  response  time  to  21  calendar  days. 

2.  Total  Dollar  Amount  of  Benefits  Paid 

Three  respondents  said  that  the 
amount  of  benefits  paid  should  be 
identified  by  type  along  with  an 
explanation  as  to  the  claimants  who 
receive  the  diffeient  types  of  payments. 
TWo  raapondents  felt  that  it  would  be 
■ara  appropriate  to  indicate  the  amount 
of  benefits  paid  for  the  cases  sampled 
and  indicate  the  percentage  that  this 
rapresents  of  the  total  UI  dollars  paid. 
Another  respondent  said  that  there 
needs  to  be  additional  information 
about  the  number  of  claims  paid,  the 
number  of  claims  investigated  during  the 
report  period,  and  the  number  of  claims 
properly  or  improperly  paid.  The 
Department  will  encourage  SESAs  to 
include  this  information  in  their  release 
If  they  wish  to  do  so.  The  composite 
Federal  report  will  not  go  into  the  level 
of  detail. 

S.  Proper  Payment  Rales 

There  were  three  comments 
oonceming  the  capability  of  the  existing 
software  to  calculate  the  proper 
pejrment  rates  in  terms  of  dollars  paid 
when  both  overpayments  and 
underpayments  are  coded  for  the  same 
caae  and  the  inability  of  the  software  to 
net  out  the  total.  The  Department  has 
recognized  this  and  decided  not  to  net 
overpayments  and  underpayments.  The 
software  will  estimate  overpayments 
and  underpayments  separately. 

One  respondent  stated  that  it  was 
unfair  to  allow  States  that  issued  formal 


warnings  in  lieu  of  disqualifications  to 
count  these  cases  as  proper.  The 
Department  recognizes  that  formal 
warnings  create  a  special  problem  for 
calculating  rates.  Cases  in  which  there 
are  formal  warnings  will  be  included  in 
the  calculations  for  proper  payments; 
however,  footnotes  will  explain  that  in 
these  States  proper  payment  rates 
would  have  been  lower  had  formal 
warnings  not  be  included  in  the 
calculations. 

4.  Improper  Payment  Rates 

Three  respondents  objected  to 
including  cases  that  were  technically 
correct  due  to  finality  rules.  The 
Department  has  included  payments  that 
were  coded  "technically  proper  due  to 
finality  rules"  as  improper  payments 
because  they  were  improper  when  made 
and.  had  they  been  so  identified  earlier, 
would  have  been  corrected  and  would 
not  be  "technically  proper". 

Two  respondents  stated  that  the 
improper  payment  rates  could  not  be 
accurately  calculated  for  those  cases 
having  more  than  one  error.  Changes  in 
the  QC  software  released  by  the 
Department  in  November  1988  take  into 
account  the  effects  of  cases  with  more 
than  one  improper  payment  issue.  For  a 
small  percentage  of  cases,  the  exact 
impact  of  multiple  error  issues  cannot  be 
determined  with  the  existing  data 
elements.  However,  the  Department  has 
concluded  that  this  effect  on  overall 
dollar  improper  payment  rates  is  not 
significant. 

One  respondent  said  that  a  simpler 
report  structure  should  be  implemented 
to  aid  interested  parties  in  correctly 
interpreting  improper  payment  rates. 
The  Department  concurs  and  has 
revised  the  format  accordingly. 

One  respondent  said  that  if  it  can  be 
calculated  properly,  the  percentages  of 
dollars  overpaid  and  underpaid  should 
be  included  in  the  report.  The 
Department  concurs;  these  rates  will  be 
included 

One  respondent  said  that  rates  of 
cases  containing  errors  should  be 
reported,  in  addition  to  rates  for  dollars 
paid  in  error.  The  Department's  position 
is  that  this  would  provide  misleading 
information  because  many  pa^Tfients 
coded  as  improper  have  minor  errors 
that  represent  only  a  fraction  of  the 
payments. 

One  respondent  stated  that  the 
number  of  dollars  paid  should  not  be 
projected  to  the  total  population.  The 
Department  disagrees  as  this  is  the 
reason  for  investigating  a  statistically 
valid  sample. 


5.  Percentage  of  Dollars  Improperly 
Paid — by  Responsibility 

Ten  respondents  stated  that  this 
section  would  double  count  errors 
where  there  are  multiple  responsibility 
errors.  Seven  respondents  said  that  the 
combined  headings  were  confusing  and 
should  be  lumped  into  one  "shared 
responsibility"  category.  Four 
respondents  said  that  the  software 
would  be  unable  to  calculate  multiple 
responsibility  accurately.  Two 
respondents  felt  the  shared 
responsibility  definitions  were 
confusing.  One  resjjondent  said  that  the 
proposed  format  did  not  discuss  how  the 
amount  of  dollars  that  should  have  been 
paid  would  be  calculated.  The 
Department  concurs  and  has  removed 
this  section  from  the  report. 

ft  Percentage  of  Dollars  Improperly 
Paid — by  Cause 

There  were  ten  separate  comments 
concerning  aspects  of  the  reporting  of 
dollars  improperly  paid  by  cause  with 
suggestions  for  revision.  As  with  dollars 
improperly  paid  by  responsibility,  this 
section  has  also  been  dropped. 

Policy  Decisions 

Based  upon  the  comments  discussed 
above  and  upon  discussions  held  within 
the  Department,  the  procedures  and 
format  for  releasing  benefits  QC  data 
have  been  modified.  The  applications 
for  SESAs  and  the  Department  follow: 

1.  State  Release  of  Data 

Each  State  will  release  the  required 
data  annually  through  established 
channels  for  disseminating  State 
performance  data.  An  announcement 
must  be  made  to  the  general  public  that 
the  data  is  available.  In  accordance  with 
established  State  procedures,  the  data 
must  be  provided  to  those  who  normally 
receive  performance/evaluation  data 
and  to  anyone  else  who  requests  it. 

The  publication  of  data  must  include, 
at  a  minimun.  the  total  dollars  paid  in 
benefits  by  the  SESA  in  the  calendar 
year  (the  population),  the  number  of 
cases  completed  for  QC  investigations 
(the  sample  size),  and  rates  with  the 
bounds  of  the  confidence  interval  for 
proper  payments,  overpayments,  and 
underpayments.  For  purposes  of  the 
annual  report,  these  categories  are 
defined  as: 

a.  Total  Dollars  Paid  in  the 
Population.  The  amount  of  benefits  paid 
during  weeks  which  end  in  the  calendar 
year  for  the  programs  included  in  QC 
(UK,  UCFE.  UCX).  These  payments  form 
the  universe  from  which  samples  are 
selected. 


b.  Sample  Size  The  number  of 
completed  QC  cases  from  batches  with 
week  ending  dates  m  the  calendar  year 

c.  Proper  Payment  Rates.  The 
estimated  total  of  dollars  paid  properly 
is  shown  as  a  percentage  of  total  dollars 
paid  in  the  population.  These  include 
amounts  of  payments  coded  as  proper 
as  defined  In  section  3d(l)  of  the  Fxror 
Classification  chapter  in  ET  Handbook 
No.  395.  It  also  includes  from  section 
3d(2j  those  dollars  paid  properly,  part  of 
which  were  from  claims  paid 
improperly;  e.g.,  $120  payment  with  $10 
overpayment  =  $110  paid  properly. 

Additionally,  the  following  payments 
classified  as  improper  in  section  3d(2) 
are  included  in  the  proper  payment  rate: 
— Subsection  (a)14:  Pertains  to  issuance 
of  "formal  warning"  to  claimant 
rather  than  denial  of  payment. 
— Subsections  (a)16  and  (b)23:  Pertain  to 
overpayments  and  underpayments 
established  as  a  result  of  the  QC 
investigations  which,  upon  appeal 
were  officially  modified  by  a  higher 
SESA  authority,  but  the  QC  unit 
disagrees  with  this  modification 

d.  Ch'erpayment  Rates.  The 
percentage  of  dollars  overpaid  is 
obtained  from  those  payments  coded 
under  section  3d(2)(a)  of  the  Error 
Classification  chapter,  but  excludes 
codes  14  and  16. 

3.  Underpayment  Rates.  The 
percentage  of  dollars  underpaid  is 
obtained  from  those  payments  coded 
imder  section  3d(2)(b)  of  the  Error 
Classification  chapter,  but  excludes 
code  23. 

Because  the  QC  system  accepts 
coding  for  up  to  three  errors  per  case,  in 
cases  with  multiple  errors,  the  total 
dollars  affected  (for  up  to  three  errors 
per  case)  will  be  used  in  the 
computations  of  overpayments,  as  long 
as  the  amount  originally  paid  is  not 
exceeded.  (For  example,  assume  a 
weekly  payment  of  $120  was  found  to 
have  two  errors.  The  first  was  a  missed 
separation  issue  that  should  have 
disqualified  the  claimant  this  amounts 
to  an  overpayment  of  $120.  The  second 
was  unreported  earnings  during  the  key 
week  resulting  in  an  overpayment  of 
$30.  The  total  dollars  used  in  computing 
the  improper  payment  would  be  limited 
to  $120.)  If  both  an  overpayment  and  an 
underpayment  occur  in  a  single  case  the 
dollar  amount  overpaid  will  be  used,  up 
to  the  amount  onginaly  paid,  and  the 
total  dollars  underpaid  will  be  used  to 
estimate  the  underpayment  rate,  which 
will  be  expressed  as  a  percentage  of 
total  dollars  paid  in  the  population 

The  upper  and  lower  bounds  of  the 
ninety-five  percent  confidence  intcRals 
will  be  shown  for  each  rate  as  plus  or 
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minus  a  dollar  amount.  The  State  may 
Include  additional  data,  narrative 
explanations,  and  plans  for  program 
improvement 

If  ■  State  fails  to  release  data  in 
accordance  with  the  above-stated 
proceilures,  the  Department,  in  Its 
annual  revievw  of  State  Q<"  operations  as 
spei-ified  in  20  CFR,  Pari  902.  |  e02  31, 
will  take  appropriate  action  which  could 
lead  to  the  application  of  proceedings  as 
specified  m  20  CYH.  F'art  802.  Jfl02  42 

Z  Feiittrul  Rthaxe  of  l^ilv 

The  Department  will  publish  a  report 
in  digest  form  of  Statea'  Quality  Control 
data  The  report  will  b«  tranamitted 
through  normal  channels  to  components 
of  the  Department  and  to  the  SESAs. 
(xincurrentiy.  the  Department  will 
announce  the  availability  of  this  data 
through  a  notice  published  in  the 


Federal  ResUter  and  make  all  the  data 
available  to  anyone  who  requests  it.  The 
report  published  by  the  Department  will 
display  the  total  dollars  paid  in  the 
population,  the  number  of  cases 
sampled,  and  rates  for  proper  payments, 
overpayments,  and  underpayments  for 
each  State  The  upper  and  lower  bounds 
of  the  ninety-five  p«rce.nt  confidence 
intprval  will  be  show^  together  with 
each  rate  Footnotes  will  designate  those 
Slates  whose  proper  payment  rates 
would  be  lower  were  it  not  for 
application  of  "formal  warning" 
provisions  Footnotes  will  also  designate 
those  States  that  had  minor  data 
deficiencies.  Major  deficienaes  will 
result  in  an  entry  in  the  report 
identifying  the  deficiency  in  the  data. 

The  report  will  contain  an 
introduction  with  explanations  of  how 
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the  data  should  be  interpreted  and 
caution  about  inappropriate 
comparisons  of  data  among  States.  The 
data  will  be  presented  alphabetically  by 
State  in  order  to  discourage  rankings 
and  comparisons. 

The  rates  will  be  calculated  by  the 
Department  and  transmitted  to  the 
States  for  review  prior  to  pubhcation. 
States  will  be  given  a  minimum  of  21 
calendar  days  to  inform  the  Department 
if  they  disagree  with  the  calculations. 
States  may  also  submit  optional 
narratives  for  inclusion  in  the  report 
during  this  specified  period  of  time.  The 
Department  will  issue  more  detailed 
inatnictionj  through  official  directives. 

SigcMd  al  Washington.  DC  this  28th  day  of 
Febr«ary  1060 

Attittant  Secretary  of  Labor 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAimCS  AND 
SPACE  ADMINISTRATION 

46  CFR  Parts  15,  42,  and  52 

FMtoral  AcquMtton  Regulation  (FAR); 
Indlract  Coat  Rata  Propoaais 


Department  of  Defense 
(DoD),  General  Services  Administration 
(CSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Proposed  rule. 


;  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  Federal 
Acquisition  Regulation  (FAR)  15.804- 
4(i),  42.705-1.  42.705-2.  and  the  clause  at 
52.210-13  to  emphasize  responsibilities 
regarding  certification  of  final  indirect 
cost  rate  proposals. 

DATE  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  May  8, 1989, 
to  be  considered  in  the  formulation  of  a 
fmal  rule. 

AOonasa:  Interested  parties  should 
submit  written  conunents  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW.. 
Room  4041,  Wasfaingtoa  DC  2040S. 
Please  cite  FAR  Case  88-14  in  all 
correspondence  related  to  this  issue. 
FOa  rUNTHDI  aiFOimATlOW  CONTACT. 
Margaret  A.  WiUis.  FAR  Secretariat 
Room  4041.  CS  Building.  Washington. 
DC  20405,  (202)  523-4755. 
aU^rLEMCMTAllV  MFONMATION: 

A.  Badcsround 

The  proposed  rule  will  add 
submission  of  final  indirect  cost-rate 
proposals  as  an  example  of  a  situation 
when  the  authority  to  require 
certification  in  accordance  with  the 
Truth  in  Negotiations  Act  should  be 
exercised.  This  example  was  not 
incorporated  into  the  Federal 
Acquisition  Regulation  because  it  was 
thought  to  be  redundant.  However,  to 
eliminate  questions  that  have  arisen 
because  of  elimination  of  the  example 
and  to  acknowledge  that  it  is  now  and 


always  has  been  authorized  it  is  now 
being  specifically  emphasized. 

A  review  of  the  coverage  of  final 
indirect  rate  settlements  at  FAR  42.705 
indentified  ambiguities  with  regard  to 
the  need  for  contractor  certification  of 
data. 

Proposed  coverage  revises  FAR 
15.804-4(1)  to  clarify  that  certification  of 
final  indirect  rate  proposals  is  required. 
Revised  coverage  is  also  proposed  to 
FAR  42.705-1  and  -2  to  reference  15.804- 
4.  The  clause  at  52.216-13  has  been 
amended  to  make  it  consistent  with  a 
similar  clause  at  52.216-7. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  si^iificant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  801,  et  seq.. 
because  most  contracts  awarded  as  a 
result  of  negotiations  are  awarded  to 
large  businesses.  Furthermore,  the 
proposed  revisions  merely  illustrate  the 
nature  of  records  Government  auditors 
have  access  to  and  de  not  change 
existing  requirements.  An  initial 
regulatory  flexibihty  analysis  has 
therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  Subpart 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act  Such 
comments  must  be  submitted  separately 
and  cite  FAR  Case  88-610  in 
correspondence. 

C  Paperwork  Reductkm  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
proposed  rule  changes  no  recordkeeping 
or  information  collection  requirements 
or  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C.  3501,  et  seq. 

List  of  Subjecto  in  48  CFR  Parts  15, 42, 
and  52 

Government  procurement 

Dated:  February  27.  1989. 
Harry  S.  Rosinski, 

Acting  Director.  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  48  CFR  Parts  15,  42.  and  52 
are  amended  as  set  forth  below: 


1.  The  authority  citation  for  48  CFR 
Parts  15,  42,  and  52  continues  to  read  as 
follows: 

AuUwrity:  40  U.S.C  486(c),  10  U.S  C 
Chapter  137;  and  42  U.S.C  2473(c) 

PART  15— CONTRACT  BY 
NEGOTIATION 

2.  Section  15.804-4  is  amended  by 
adding  paragraph  (i)  to  read  as  follows; 

1S.804-4    Certification  of  Currwtt  Cod  or 
PricingData. 

•  •  «  *  • 

(i)  The  data  in  support  of  a 
contractor's  final  indirect  rate 
submission  are  cost  or  pricing  data 
which  must  be  certified. 

PART  42— CONTRACT 
ADMINISTRATION 

3.  Section  42.705-1  is  amended  by 
redesignating  existing  paragraphs  (b)(5) 
(ii)  through  (iv)  as  (b)(5)  (in)  through  (s); 
and  by  adding  new  paragraph  (b)(5)(ii) 
to  read  as  follows: 

42.7t>5-1    Contracting  officer 
dctsnnination  proc#durs. 


(b)  •  •  • 

(5)-   •   • 

(ii)  Obtain  from  the  contractor  a 
Certificate  of  Current  Cost  or  Pncing 
Data,  as  required  by  15.804-4(r); 

4.  Section  42.705-2  is  amended  by 
revising  paragraph  (b)(2)(ii)  to  read  as 
follows: 

4X705-2    Auditor  ( 
procMlurs, 


(b)  •  *  • 

(2)*   *   • 

(ii)  Obtain  from  the  contractor  a 
Certificate  of  Current  Cost  or  Pricing 
Data,  as  required  by  15.804-4(1): 


PART  52— SOUCtATION  PROVISIONS 
AND  CONTRACT  CLAUSES 


52J16-13    tAntended] 

5.  Section  52.216-13  is  amended  by 
removing  the  fourth  sentence  from 
paragraph  (c)(2)  of  the  clause 
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RULES 
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mO^OSCO  RULES 
Milk  marketing  orders: 

Eastern  Colorado,  l(n59 
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Correction,  10214 
Papayas  grown  in  Hawaii,  10155 
Potatoes  (Irish)  grown  in — 

Washington,  10156 
Raisins  produced  from  grapes  grown  in  California,  10158 

Agrlcuttur*  Department 

See  Agricultural  Marketing  Servir.e;  Forest  Service 

Antitrust  Otvtsion 

MOnCES 

National  cooperative  research  notifications: 
B  F  Goodrich  Co.  et  al.,  10197 

Amry  Oapartnant 

See  Engineers  Corps 

BNnd  and  Other  Severely  Handteapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 

Severely  Handicapped 

ChNd  Support  Enforcement  Office 

RULES 

State  plan  requirements: 
Medical  support  enforcement,  10148 

Commerce  Department 

See  also  National  Oceamc  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
10175,  10176 
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Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 
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Procurement  list,  1989: 
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Customs  Service 
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See  F.nyi peers  Corps 
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See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 
Nonccs 
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NOTICES 
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Agency  statements — 
Weekly  receipts,  10186 
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See  Presidential  Documents 

Family  Support  Administration 

See  also  Child  Support  Enforcement  Office 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
10190 

Federal  Aviation  Administration 

RULES 
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Fairchild,  10139 
Transition  areas,  10140 
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NOTICES 
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McDonnell  Douglas  MD-ll  airplane;  t\pe  certiflcfition 
basis.  10210 
Meetings: 
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Organization,  funchons,  and  authoritv  delegations 

Van  Nuvs  CA,  10212 
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Kxt'i  utivM  Dirt-i  lor^  of  Kt'ilcrnl  S<<viiix»  nn(i  I>)H[1  Corp. 
Hnil  Offii  »•  of  Kcmilrtlorv   ,^(  Iivtties  Hiui  OrierMl 
C'ouiisfl.  insoUfp.t  F"SI.](:  ii..sur»'d  in.s!iIuIion.s.  Ii'lH^ 

f•timra^  Raaarva  Syatam 
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Rah  and  WUdKf*  8arv<c* 

RULES 

F.ndan|{ert)d  and  threatened  species 

Alabama  canebrake  pitcher  plant.  10150 

Foraat  Sarvica 

Moncu 

Knvlronmental  statements,  availability,  etc.: 
Idaho  Panhandle  National  Forests,  ID.  10174 
Rock  Creek  Watershed.  CA,  l(n75 

Qanaral  Sarvlcaa  Administration 

auLfs 

Acquisition  regulations: 

Conjjressional  notification  of  contract  awards,  10148 

Haattb  and  Human  Sarvlcaa  Daparlmant 

.*«•«  C^hild  Support  Enforcement  Office:  Family  Support 
Administration.  Public  Health  Service;  Social  Secunty 

AdministrHtion 

Health  Raaourcaa  and  Servica*  Administration 

Sft'  fHjblic  Health  Service 

Indian  Affair*  Buraau 

MOTTCtS 

White  Karth  Rfsvrvalion  Ixind  Settlement  Act.  list  of  lands. 

1(1^16 

Interior  Department 

Sff  Fish  ond  Wildlife  Service.  Indian  Affairs  Bureau:  l^nd 
.Management  Bureau:  Surface  Mining  Reclamation  and 
F.nf()rt:empnl  Office 

International  Trade  Commiaaion 

MOTX:€8 

Confidential  business  information  violation,  public 
rcpnmdnd.  10192 

Interstate  Commerce  Commiaaion 

NOT1CC8 

Agency  infonniition  collection  activities  under  OMB  review. 

10143 
Motor  carriers 

Compensated  intercorporate  hauling  operations.  10193 
Railroad  operation,  acquisition,  construction,  etc 

R  I    Corman  Railroad  Co  /Memphis  l.ine.  10194 

Juatica  Det>artmen< 

Sfi'  c/so  Antitniot  nivision 

Noncts 

|oint  newspaper  operating  aKreemerits    Manlec  h  News  and 

Manteca  Bulletin,  CA.  1(n97 
Pollution  control,  consent  judgments 

OUara.  William  )  .  et  al     10196 

Rutgers,  the  Stale  I  University  of  New  jersey.  1019(i 

Labor  Department 

Sff  Fmplovment  Standards  Administration:  Mine  Safety 
and  Health  Administration 


Legal  Service*  Cofporatlon 

NOTICES 

Grant  awards: 
Fort  Apache  Legal  Aid  Society,  Inc.,  10198 

Maritime  Administration 

PftOPOSCO  RULES 

Documentation,  transfer,  or  charter  of  vessels: 
Vessels  owned  by  U.S.  citizens:  charter  to  noncitizens. 
10168 

Mine  Safety  and  Health  Administration 

PftOPOSEO  RULES 

Metal  and  notunetal  mine  safety  and  health: 
Explosives:  update  and  clarification  of  standards; 
hearings,  10256 

National  Credit  Union  Administration 
Nonccs 

Meetings;  Sunshine  Act,  10213 

National  Oceanic  and  Atmospheric  Administration 

NODCCS 

Meetings: 
Caribbean  Fishery  Management  Council,  10176 

Nuclear  Regulatory  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Executive  Director  for  Operations  Office;  appeal  authority 
for  Deputy  Executive  Director,  10138 

Nonccs 

Environmental  statements;  availabiUty,  etc.: 
Houston  Lighting  &  Power  Co.,  10198 

Applications,  hearings,  determinations,  etc.: 
Georgia  Power  Co.  et  al.,  10199 

Personnel  Management  Office 

RULES 

Retirement: 
Federal  Employees  Retirement  System — 

Basic  annuity;  alternative  forms  of  annuity,  10135 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

10199 
Federal  Aviation  Administration;  alternative  personnel 

employment  system;  demonstration  project.  10199 

Presidential  Documents 

PROCtAHATIONS 

Special  observances: 

Federal  Employees  Recognition  Week  (Proc.  5941),  10261 

Public  Health  Service 

NOTICES 

Agency  mformation  collection  activities  under  OMB  review, 
10190 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
10208 


Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
10191 

State  Department 

NOTICES 

Meetings; 
Shipping  Coordinating  Committee.  10209 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

North  Dakota,  10141 
NOTICES 
Environmental  statements;  availabilitv,  etc.: 

Dry  Fork  Mine,  WY,  10192 

Transportation  Department 

See  Federal  Aviation  Administration;  Maritime 
Administration 

Treasury  Department 

See  Customs  Service 


Separate  Parts  In  This  issue 

Part  II 

Department  of  the  Interior,  Bureau  of  Indian  Affairs.  10216 

Part  III 

Department  of  Labor,  Mine  Safety  and  Health 
Administration,  10256 

Part  IV 

The  President,  10261 

PartV 

ACTION,  10264 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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I'remergtT  nolifi<:«((on  wjilmg  (>»'niH)».  early  terniiiiiilions 
lOlrtH 


Land  Management  Bureau 

NOTKES 

Survey  pl.il  filings 
Wyoming.  10131 


Securities  and  Exctiange  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.. 
OTC-100  Fund  Inc.,  10208 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  831 

Retlramant;  Altamatlva  Fonna  of 
Annuity 

AOCNCY:  Office  of  Personnel 
Management. 

action:  Final  rules. 


The  OfTice  of  Personnel 
Management  (OPM)  is  adopting  as  final 
its  interim  rules  to  implement  section 
204  of  the  Federal  Employees  Retirement 
System  Act  of  1986,  which  requires  OPM 
to  offer  alternative  forms  of  annuity  to 
employees  retiring  under  the  Civil 
Service  Retirement  System,  and  section 
8001  of  Pub.  L  100-203  (enacted 
December  22. 1987).  which  affects  the 
manner  of  payment  to  certain  annuitants 
who  elect  an  alternative  form  of  annuity. 
These  rules  specify  what  types  of 
benefits  will  be  offered,  and  how  OPM 
will  administer  them. 

tFTtCnVI  DATC  April  10.  1989. 

fom  furtheh  mformation  contact: 

Robert  Rosenblatt  (202)  632-4682. 
•uppLamtTAKV  mformation:  OPM 

published  interim  rules  to  implement  the 
alternative  annuity  provisions  on 
November  28, 1986  (51  FR  42987).  and 
amended  interim  rules  to  implement 
Pub.  L  100-203  on  April  8. 1988  (53  FR 
11633).  Thirteen  timely  responses  to  our 
requests  for  comments  were  received. 

Eight  commenters  objected  to  the 
prescribed  method  of  determining  the 
reduction  in  annuity  rate  for  those  who 
elect  an  alternative  form  of  annuity. 
They  felt  that  the  method  was  unfair 
because  it  results  in  a  greater  reduction 
for  older  employees,  and  those  whose 
retirement  contributions  are  greater. 
Those  objections  arise  from  a 
misunderstanding  of  the  intent  of  the 
law. 


Congress  did  not  intend  the 
alternative  annuity  provisions  to 
increase,  in  the  long  term,  the  overall 
level  of  benefits,  paid  by  the  retirement 
system.  For  that  reason,  the  law  requires 
that  the  alternative  benefit  payable, 
including  the  lump-sum  payment,  be 
"actuarially  equivalent"  to  the  annuity 
that  would  have  been  paid  had  the 
alternative  benefit  not  been  elected. 

Simply  stated,  the  law  requires  the 
Civil  Service  Retirement  System  to 
recoup  the  lump-sum  payment  during 
the  annuitant's  expected  lifetime,  by 
reducing  the  rate  of  annuity  payable, 
based  on  mortality  tables  and 
assumptions  about  interest  and  inflation 
rates. 

Four  commenters  felt  that  the 
assumptions  about  interest  rates  and 
inflation  that  partly  determine  present 
values,  were  inappropriate  because  they 
do  not  reflect  recent  conditions. 
However,  economic  assumptions  that 
are  reasonably  predictive  of  actuarial 
costs  and  liabilities  must  be  based  not 
only  on  recent  economic  conditions,  but 
on  long  term  historical  data. 

One  commenter  objected  to 
S  831.2205(b)  on  the  grounds  that  a  30- 
day  comment  period  was  inadequate 
after  notice  of  proposed  adjustments  in 
present  value  factors.  The  commenter 
believed  that  such  a  notice  should  be  in 
the  form  of  a  proposed  rulemaking  with 
a  60-day  comment  p>eriod.  OPM  believes 
that  a  30-day  notice  is  sufficient  when 
changes  in  present  value  factors  result 
only  from  changes  in  the  data  affecting 
them — interest  and  inflation  rates,  and 
changes  in  mortality  rates.  Of  course,  a 
proposed  rulemaking  would  be 
appropriate  if  OPM  were  to  change  the 
basic  formula,  defined  in  §  831.2202.  that 
determines  present  value  factors. 

One  commenter  stated  that  OPM's 
method  of  determining  present  value 
was  unfair  because  it  differed  from  the 
IRS  actuarial  tables  used  in  computing 
the  nontaxable  portion  of  an  annuity. 
There  is  no  legal  basis  for  equating  the 
alternative  annuity  factors  with  IRS's 
actuarial  tables.  As  noted  above,  the 
law  (5  U.S.C.  8343a)  expressly  requires 
actuarial  equivalence  of  the  alternative 
annuity  with  the  annuity  that  would 
otherwise  have  been  paid  to  civil 
service  annuitants.  The  data  used  to 
determine  present  values  is,  therefore, 
specific  to  the  class  of  civil  service 
annuitants  affected  by  the  alternative 


annuity  provision  (i.e.  nondisabled 
annuitants). 

One  commenter  felt  that  revised 
S  831.2204  incorrectly  interpreted  the 
statute  by  prohibiting  an  application  for 
disability  retirement  foliowing  an 
election  of  an  alternative  form  of 
annuity.  The  commenter  believes  that  an 
annuitant  should  be  able  to  apply  for 
disability  retirement  within  one  year 
after  retiring,  and  be  allowed  to  repay 
the  lump-sum  credit  when  disability 
retirement  is  approved.  However.  5 
U.S.C.  8343a  precludes  such  an 
arrangement.  That  provision  requires 
that  an  annuitant  who  elects  an 
alternative  form  of  annuity  elects  that 
benefit  "instead  of  any  other  benefits" 
under  the  retirement  system. 

Based  on  two  of  the  comments,  a 
definition  of  "lump-sum  credit"  has  been 
added  to  §  831.2202  to  clanfy  that  the 
term  has  the  same  meaning  as  in  5 
U.S.C.  8331(8). 

Section  831.2204  has  been  revised  to 
correct  a  reference. 

Section  831.2206  has  been  revnsed  to 
make  clear  that  a  deemed  deposit  or 
redeposit  includes  any  interest  owed  by 
the  employee  under  5  U.S.C  8334 

Section  831.2208  has  been  added  to 
clarify  the  entitlements  of  annuitants 
who,  after  reemployment,  become 
entitled  to  a  redetermined  annuity,  and 
who  then  elect  an  alternative  form  of 
armuity.  The  added  section  provides 
that  the  reduction  in  the  redetermined 
annuity  is  the  sum  of  (1)  the  reduction,  li 
any,  that  was  made  at  the  time  of  the 
annuitant's  fist  retirement,  indexed  for 
COLA'S,  plus  (2)  a  reduction  based  on 
the  additional  lump-sum  credit 
accumulated  during  the  reemployment, 
using  the  appropriate  present  value 
factor  for  the  annuitant's  age  when  the 
redetermined  annuity  begins.  If  the 
annuitant  did  not  elect  an  alternative 
form  of  annuity  at  the  time  of  his  or  her 
first  retirement,  the  redetermined 
annuity  would  be  reduced  in  the  same 
manner  as  for  a  new  retiree.  However, 
any  lump-sum  credit  attributable  to 
service  performed  before  the  annuitant  s 
first  retirement  would  be  diminished  by 
any  armuity  payments  received  between 
retirement  and  reemployment. 
Consistent  with  section  8344(a)(B)  of 
title  5,  United  States  Code,  the  lump-sum 
credit  would  not  be  diminished  during 
reemployment  (except  reemplo\Tnent, 
such  as  a  period  of  nonduty  under  an 
intermittent  appointment,  during  which 
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the  Relirvment  Fund  ii  ao<  reimburaed 
by  the  sniploying  agency  in  accordance 
with  MCtion  8344(a)|. 

Section  831  2206  alao  afflnna  that  any 
reduction  of  annuity  becauae  of  an 
alternative  annuity  election  la 
permanent,  even  if  the  annuitant  does 
not  elect,  or  la  not  eligible  to  eiect  an 
alternative  form  of  annuity  after 
qualifying  for  a  redetermined  annuity. 
For  example,  an  employee  who  rettrea, 
electa  an  aitematlve  annuity  and.  aAer 
reemployment  retlrea  for  disability 
would  not  be  eligible  to  elect  an 
alternative  form  of  annuity 
IS  831,2203(a)):  however,  the 
redetermined  annuity  would  atill  be 
reduced  by  the  prior  aitemative  annuity 
reductioru  increaaed  by  CX)LA't. 

E.0. 12291.  Federal  RafuUtkin 

1  have  determined  that  this  ia  not  a 
mafor  rule  as  defbisd  under  section  1(b) 
of  E.O  12291.  Fedarai  Regulation. 

Resuialory  FWxifaiBty  Act 

I  certify  that  this  ragnlation  will  not 
have  a  ai^iiilcant  acoaonic  inpact  on  a 
aubstantlai  number  of  ■maH  •ntitlea 
becauae  the  regulation  will  only  affect 
Federal  agendee  and  retirement 
payments  to  retired  Covemment 
employees. 

lial  of  SubHcts  in  8  Cnt  P»t  m 

Adminiatrattve  practice  and 
procedure,  Clauna,  Dtaabiiity  benefits. 
Rrefighters.  Government  employees. 
Income  taxes,  IntergovemoMntal 
reialioos.  Law  enforcement  officers. 
Pensions.  Retirement 

US.  Offioa  of  PwsowiwH  Management 


Dirmtttr 

Accordingly.  OPM  la  adopting  its 
interim  miss  published  at  31  FR  42987 
on  November  2&  IBM.  and  53  FR  11633 
on  Apnl  8,  1968,  as  final  rules  with  the 
following  changes: 

PART  Ul— RCTIRElKirr 

Subpart  V— AJtamafttv*  Forma  of 
AimuWaa 

1   The  authority  citation  for  Subpart  V 
of  Pari  831  continues  to  read  as  follows 

AudlarlTy-  S  U  S  C  B343« 

2.  In  i  831  22U2.  a  new  defimtion  is 
addod  m  alphabetical  order  to  read  as 
follows; 

f  831,2202    DeftnWows. 

•         •  •  «  • 

"Lump-sum  credit"  has  the  same 
meaning  as  in  i  U.S.C.  8331(8). 


fi31,1204    lAmandadl 

3  In  1831.2204(a).  the  reference 
"I  S31  2206"  is  removed  and  the 
reference  "8  831.2205"  is  added  in  Its 
place 

4  Section  831  2206  is  revised  to  read 
as  follows: 


|m.2aM    Elactontopav 


(a)  If  an  employee  or  Member  who 
elects  an  aitemative  form  of  annuity 
owes  a  deposit  or  redeposit  for  civilian 
service,  and  elects  to  pay  that  deposit  or 
redeposit  before  the  diate  of  Qnal 
adjudication.  OPM  will  compute  the 
annuity  as  if  the  deposit  or  redeposit 
had  been  made  and  will  deem  that 
deposit  or  redeposit  to  be  included  in 
the  lump-sum  credit  for  the  purpose  of 
compwting  tha  reduction  In  annuity 
uxuiar  IBSI.2206. 

(b)  The  amount  of  a  deposit  or 
redeposit  deemed  paid  under  paragraph 
(a)  of  this  section  will  Include  any 
Interest  ow«d  by  tba  ampioyae  or 
Member  ander  S  U.S.C  8334. 

&.  Sectloo  831.2208  is  added  to 
Subpart  V  to  raad  aa  foUowc 


(a)  For  purposos  of  this  section. 
"lump-sum  credit"  does  not  laclnde — 

(1)  The  amount  by  which  tha  lump- 
sum credit  attributable  to  service 
performed  before  tha  annuitant's  first 
retirement  was  reduced  by  annuity 
payments  that  were  not  reimbursed  by 
the  employing  agency  under  section 
B344(a)  of  title  5,  United  States  Code,  or 

(2)  Any  part  of  the  hnnp-sum  credit 
attribiitable  to  service  performed  before 
the  annuitant's  f\rH  retirement  that  has 
already  been  paid  to  the  annuitant 
pursuant  to  an  election  or  an  aitemative 
form  of  annuity 

(b)  An  annuitant  who  meets  the 
reqtriremenls  for  a  redetermined  annuity 
under  Subpart  H.  and  who  meets  all 
requirements  of  {831.2203,  may  elect  an 
aitemative  form  of  annuity. 

(c)  To  compute  the  beginning  rate  of 
the  redetermined  annuity  payable  to  an 
annuitant  who  elects  an  aitemative  form 
of  annuity.  OPM  will  first  compute  the 
monthly  rate  payable  under  subchapter 
III  of  chapter  83  of  title  5,  United  States 
Code,  including  all  reductions  provided 
under  the  subchapter  other  than  those  in 
section  8343a.  That  monthly  rate  is  then 
reduced  by  the  sum  of — 

(l)(i)  Any  reduction  that  was 
computed  under  |  831.2205  at  the  time  of 
the  annuitant's  prior  retirement, 
increased  by — 

(il)  All  cost-of-living  adjustments 
under  section  8340  of  title  5,  United 
States  Code  that  applied  to  the 


aundtaat  before  the  oomBendng  date 
of  the  redetermined  annuity,  and 

(2)  An  amount  equal  to  the  annuitant's 
lump-sum  credit,  divided  by  the  present 
value  factor  for  the  annuitant's  attained 
age  on  the  date  the  redetermined 
annuity  commences. 

(d)  The  begiiming  rate  of  a 
redetermined  arnmity  payable  to  an 
annuitant  who  does  not  elect  or  is  not 
eligible  to  elect  an  aitemative  fom  of 
annuity  «viU  be  reduced  In  accordance 
with  paragraph  (cKl)  of  this  section. 
[FR  Doc  a»-«m7  Filed  S-9-8B;  8:45  am] 


DEPARTIflEMT  OF  AGRICULTURE 


7CFRPW1907 


i  Of  nHnOHnQ 


USD  A. 


:  Agricultural  Marketing  Service. 
Final  rala. 


:  Regulation  flBl  aatablishes 
the  qoantity  (rf  CaHfdmla-Afizoiia  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  March  10  tknn^ 
March  18. 1060.  Such  action  is  needed  to 
balance  ttw  supply  of  fresh  navel 
oranges  with  the  demand  for  such 
oranges  during  the  period  specified  due 
to  the  marketing  situatioo  confronting 
the  orange  industry. 
DA-raK  Regolation  691  (i  007.991)  U 
effective  for  the  period  March  la  1968, 
through  March  1&  19ea 
TOR  fsmmai  mformatkni  contact: 
lacquelyn  R.  Schlatter,  Marketing 
Specialist  Marketing  Order 
Administration  Branch.  FftV,  AMS. 
USDA.  Room  2528-^  P.O.  Box  96456. 
Washington.  DC  20090-6456:  telephone: 
(202)  447-5120. 

This  final  rule  Is  Issued  under 
Marketing  Order  907  (7  CFR  Part  907).  as 
amended  regulating  the  handling  of 
navel  oranges  grown  in  Arizona  and 
designated  part  of  California.  This  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  hereinafter  referred  to  as  the 
Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  oi  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  business  wrill  not  be 
unduly  or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approxlmateiy  125  handlers 
of  Cabfomia- Arizona  navel  oranges 
subject  to  regulation  imder  the  navel 
orange  marketing  order,  and 
approximately  4,065  producers  in 
California  and  Arizona.  Small 
agricultural  producen  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121JZ]  as  those 
having  annual  gross  revenues  for  the 
last  tiiree  yean  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  mose  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  produoera  of 
CaHforaia-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

This  action  is  consistent  with  the 
marketing  policy  for  1988-89  adopted  by 
the  Navel  Orange  Administrative 
Committee  (Committee).  The  Committee 
met  pubbcly  on  Mandi  7, 1989,  ta  Los 
Angeles,  CaHfomla.  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  recommended 
by  a  nine  to  two  vote  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  the  market  for 
navel  oranges  has  slightly  improved. 

Based  on  consideration  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
prorate  regulations,  the  Administrator  of 
the  AMS  has  determined  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

PureuanI  to  5  U.S.C.  553,  il  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  pubUc 
interest  to  give  prelimincuy  notice  and 
engage  in  further  pubbc  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Renter 
because  of  insufiicient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 


based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act.  Interested  persons  were  given  an 
opportimity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting.  To  effectuate  the  declared 
purposes  of  the  Act  it  is  necessary  to 
make  this  regulatory  provision  effective 
as  specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
effective  time. 

List  of  SubjecU  in  7  CFR  Part  907 

Arizona,  California,  Marketing 
agreements  and  orden,  Navel.  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  907  is  amended  as 
follows: 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIQNATED  PART 
OF  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  9(T7  continues  to  read  as  follows: 

Authority:  Sees.  1-ia  48  SUL  31.  as 
amended;  7  U.S.C  601-874. 

2.  Section  907.991  is  added  to  read  as 

follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

S907J91    Naval  OranQS  Regulation  891. 
The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  March  10, 
1989,  through  March  16, 1989,  is 
established  as  follows: 

(a)  Distinct  1: 1,452,000  cartons; 

(b)  District  2: 196,000  cartons: 

(c)  District  3:  unlimited  cartons; 

(d)  District  4:  onUmited  cartons. 
Dated:  Mardi  8. 1980. 

Robert  C  Kaeoey, 

Deputy  Director,  Frvit  and  Vegetable 

Division. 

[FR  Doc.  89-5709  Tiled  3-0-89:  8:45  a  raj 
aauNGCOoc  S4io-4»-m 


7  CFR  Part  910 
[LOTnon  R^Q.  S56] 

Lemon*  Growm  In  CaMomla  and 
Arizona;  Limitation  of  HandNng 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

SUMMANv:  Regulation  656  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
3404X)0  cartons  during  the  period  March 
12  through  March  IB,  1989.  Such  action 
is  needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 


period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 

DATEt:  Regulation  656  (§  910.956)  is 
effective  for  the  period  March  12 
through  March  18, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Beatriz  Rodriguez,  Marketing  Specialist 
Marketing  Order  Administration  Branch. 
F4V.  AMS,  USDA,  Room  2523,  South 
Building.  P.O.  Box  96456,  Washington. 
DC  20000-6456;  telephone:  (202)  447- 
5697. 


:Thi8 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-nMjor** 
rule  under  criteria  contained  therein. 

Purauant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  hardiers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.2]  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000.  and  small  agricultural 
service  firms  are  defined  as  those  k  hose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  handlers  and 
producers  of  California-Arizona  lemons 
may  be  classified  as  small  entities. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  |7 
CITR  Part  910]  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-874).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information.  It  is  found  that 
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this  action  will  tend  to  affectuats  the 
declared  policy  of  the  Act. 

This  regulation  I*  conslitent  with  the 
marketing  policy  for  1968-89  The 
Committee  met  publicly  on  March  7. 
1968.  In  Loa  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and. 
by  a  7  to  4  vote,  recommended  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  Committee  reports  that  demand  for 
lemons  Is  good. 

Pursuant  to  5  U.S.C.  5S3.  it  is  further 
found  that  II  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  In  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  In  the  Federal  Ragiatar 
because  of  Insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  Is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary.  In  order  to 
effectuate  the  declared  purposes  of  the 
Act  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
b«en  apprised  of  such  provisions  and 
the  affective  time. 

list  of  subiacts  in  7  CFR  Part  »lt 

Marketing  agreements  and  orders, 
California.  Arizona.  Lemons. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  810  Is  amended  as 
follows: 

PART  9ia-LEIK>H8  GROWN  IN 
CAUFORNIA  ANO  ARIZONA 

1.  The  authority  citation  for  7  C>"R 
Pari  910  continues  to  read  as  follows: 

Authotity:  S«cs   1-19.  48  SImI   .11    •■ 
Amended.  7  V  S  C  601 -«?« 

2.  Section  910  956  is  added  (o  rend  as 
follows: 

Not*:  This  sncilon  will  not  ii(ip<*Hr  in  tile 
Ctxie  uf  Federal  Regulations 

I910.9M    L«mon  R«giilatton  MC 

The  quantity  of  lemons  grown  in 
California  and  Anzona  which  may  be 
handled  during  the  penod  March  12. 
1969.  through  March  18.  1989.  is 
established  at  340.000  cartons 

Dated  March  S.  IMK) 
RotMfl  C  Kaawy. 

Deputy  OiriK'Utr  Fruit  iind  Vefiftable 

Division 

|KR  I>H-.  (»-5708  Filed  J~*-aB;  «  45  «m| 

•■jjMa  cooa  >4«»-«-« 


NUCLEAR  REOULATORY 
COmilSSION 

10CFRPW19 


FraadosH  of  Information  Act;  Appaai 
Authority  for  Daputy  Exacuttva 
DIractor 

AOaMCv:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule 

SUMMAItv:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  reflect  the  recent  reorganization 
within  the  Office  of  the  Executive 
Director  for  Operations.  This 
amendment  will  permit  a  Deputy 
Executive  Director  to  respond  to  appeals 
in  lieu  of  the  Executive  Director  for 
Operations. 

■mcnvi  DATi:  March  10, 1969. 


environmental  assessment  has  been 
prepared  for  this  final  rtile. 

Paperwoti  Reductioa  Act  Statemant 

This  final  rule  contains  no  Information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 


appeals  and  written  detaraitaation  on 
appeals  to  the  Diractor.  Dhrisioii  of 

Freedom  of  Information  and 
Publicatkms  Services. 


(TKMi  coirrACT: 
Donnie  H.  Crimsley.  Director,  Division 
of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

Telephone:  (301)  492-7211. 
•U^rLDSKWTAItV  BiPOMSATION:  On 
January  9. 1969.  the  Nuclear  Regulatory 
Commission  (NRC]  announced 
organizational  changes  within  the  Office 
of  the  Executive  Director  for  Operations. 
In  the  reorganization,  the  Commission 
appointed  a  second  Deputy  Executive 
Director  and  assigned  specific  areas  of 
responsibility  to  the  two  deputies.  Both 
Deputy  Executive  Directors  report  to  the 
Executive  Director  for  Operations.  The 
NRC  Is  amending  portions  of  Its 
regulations  to  specify  that  In  lieu  of  the 
Executive  Director  for  Operations,  a 
Deputy  Executive  Director  is  authorized 
to  respond  to  an  appeal  of  a  denial  of  a 
Freedom  of  Information  Act  request. 

Because  these  are  amendments 
dealing  with  agency  practice  and 
procedure,  the  notice  and  comment 
provisions  of  the  Administrative 
F'rocedure  Ac  t  do  not  apply  pursuant  to 
5  U.S.C.  553(b)(A).  The  amendments  are 
effective  upon  publication  in  the  Federal 
Register.  Good  cause  exists  to  dispense 
with  the  usual  30-day  delay  in  the 
effective  date,  because  these 
amendments  are  of  a  minor  and 
administrative  nature,  dealing  with  the 
agency's  reorganization. 

Envirtmmental  Impact  Categorical 
Exclusion 

The  NRC  had  determined  that  this 
rinal  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51  22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 


List  of  SubjecU  in  10  CFR  Pail  • 

Freedom  of  Information,  Penalty. 
Privacy,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  In  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  Part  9. 

PART  »— PUBLIC  RECORDS 

1.  The  authority  citation  for  Part  9 
continues  to  read  in  part  as  follows: 

Audioctty:  Sec  161.  08  SUt  948.  as 

amended  (42  U  S.C.  Z201):  sec.  2in.  68  Stat. 
124Z  as  aiTiended  (42  U.&C  5841). 

2.  In  I  9.29,  the  introductory  text  of 
paragraph  (c)(1).  paragraphs  (c)(2).  (c)(3) 
and  (d)  are  revised  to  read  as  follows: 


(c)(1)  If  the  appeal  of  the  denial  of  the 
request  for  agency  records  is  upheld  In 
whole  or  In  part  the  Executive  Director 
for  Operations,  or  a  Deputy  Executive 
Director,  or  the  Secretary  of  the 
Commission  shall  notify  the  requester  of 
the  denial,  specifying — 
•         •         •         •         • 

(2)  If,  on  appeal  the  denial  of  a 
request  for  waiver  or  reduction  of  fees 
for  locating  and  reproducing  agency 
records  is  upheld  in  whole  or  in  part  the 
Executive  Director  for  Operations  or  a 
Deputy  Executive  Director  shall  notify 
the  person  making  the  request  of  his 
decision  to  sustain  the  denial.  Including 
a  statement  explaining  why  the  request 
does  not  meet  the  requirements  of  S  9.41. 

(3)  The  Executive  Director  for 
Operations,  or  a  Deputy  Executive 
Director,  or  the  Secretary  of  the 
Commission  shall  inform  the  requester 
that  the  denial  is  a  final  agency  action 
and  that  judicial  review  is  available  In  a 
district  court  of  the  United  States  In  the 
district  in  which  the  requester  resides  or 
has  a  principal  place  of  business,  in 
which  the  agency  records  are  situated, 
or  in  the  District  of  Columbia. 

(d)  The  Executive  Director  for 
Operations,  or  a  Deputy  Executive 
Director,  or  the  Secretary  of  the 
Commission  shall  furnish  copies  of  all 


Dated  at  RockviBa,  Maryland,  this  27th  day 
of  February  1988. 

For  the  Nuclear  Regulatory  Commisaioa. 

Vklor  StaBa.  Ic 

Exacutive  Director  for  OperationB. 

[FR  Doc  80-587V  Piled  8-0-89;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  2S5 
(Dockat  Na  R-0682] 

ntiias  RaQanNng  Delegation  of 
Auttiortty 

AOEMCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnoN:  Final  rule. 

SuiSMAirr:  The  Board  is  adding  a  new 
paragraph  to  its  Rules  Regarding 
Delegation  of  Authority  to  delegate  to 
each  Federal  Reserve  Bank,  after 
consultation  with  the  Board's  General 
Counsel,  the  authority  to  decide  not  to 
disapprove  requests  for  director 
interlocks  pursuant  to  section  205(8)  of 
the  Depository  Institution  Management 
Interlocks  Act  (12  U.S.C  3204(8))  for 
diversified  savings  and  loan  holding 
companies. 

EFrecnvi  date  March  10, 1989. 
Fon  furtheh  nnFOftMATiON  contact: 

).  Virgil  Mattingly,  General  Counsel 
(202)  452-3430.  or  Thomas  M.  Corsi, 
Attorney.  Legal  Division  (202)  452-3275. 
For  the  hearing  impaired  only, 
Telecommunications  Device  for  the  Deaf 
(TDD).  Eamestine  Hill  or  Dorothea 
Thompson.  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551. 

SUPPLEMENTARY  INFORMATIOH: 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulafur>'  Flexibility  Act  (Pub.  L  96- 
354.  5  U.S.C.  601  et  seq.),  the  Board 
certifies  thai  the  proposed  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  amendment  does 
not  have  particular  effect  on  small 
entities. 

Public  Coniraent 

The  provisions  of  section  553  of  Title 
5,  United  States  Code,  relating  to  notice, 
public  participation,  and  deferred 
effective  date  have  not  been  followed  in 
connection  with  the  adoption  of  this 


amendment  becanse  dte  f^^ng*  to  be 
effected  is  procedural  in  nature  and 
does  not  constitute  a  sobstantive  mle 
subject  to  the  requtremeats  of  ttiat 
section.  Tbe  Board's  expanded  rule 
making  procedures  have  not  been 
followed  for  the  same  reason. 

List  of  Subjects  bi  12  CFK  Part  265 

Authority,  Driegatkms  (Government 
agencies).  Banks,  Banking,  Federal 
Reserve  System. 

For  the  reasons  set  forth  above,  12 
CFR  Part  285  is  amended  as  follows: 

PART  265— RUL£S  REGARDING 
DELEGATION  OF  AimfORfTY 

1.  IThe  authority  citation  for  Part  2B5 
OHitinoes  to  read  as  follows: 

Authority:  Section  ll(k}.  38  Stat  281  and  80 
Stat.  1314;  12  U.S.a  248{k). 

2.  A  new  paragraph  (0(48)  »s  added  to 
S  265.2  to  read  as  follows: 


f26U    SpacWefunctlona 
Board  aanptoyaaa  and  to 
Banks. 


(f)'  *  * 

(49)  Under  the  provisions  of  $  205(8) 
of  the  Depository  Institution 
Management  Interlocks  Act  (12  U.S.C 
3204(8)),  after  consultation  with  die 
G«ieral  Counsel  of  the  Board,  to  decide 
not  to  disapprove  notices  to  establish 
director  interlocks  with  diversified 
savings  and  loan  holding  companies. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  March  8, 1989. 

WiUiam  W.  Wilaa, 

Secretary  of  the  Board. 

(FR  Doc.  89-5553  FUed  a-9-«;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Avfatton  Administration 
14  CFR  Part  39 

[DoeiMt  Mo.  aa-CC-Oa-AO;  Amendntant  3»- 
6153] 

Airworthinaaa  Directtvas;  Fairchild 
Aircraft  Corporation  Modets  SA26-T. 
SA26-AT,  SA226-T,  SA226-T(B), 
SA22«-AT.  8A226-TC,  SA227-TT, 
SA227-AT,  and  SA227-AC  Airplanes 

AQCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKHC  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD) 
applicable  to  Fairchild  (previously 
Swearingen)  Models  SA26-T,  SA26-AT. 
SA226-T.  SA228-T(B).  SA228-AT. 


SA228-TC.  SA227-TT,  SA227-AT.  and 
8A227-AC  airplanes  which  supersedes 
AD  88-22-04,  Amendmeat  39-6048.  AD 
88-22-04  required  ^  tnspectiao  of 
acrylic  windows  for  cracks  and  the 
replacement  of  cracked  windows  en 
SA2a,  SA22e,  and  SA2Z7  series 
airplanes.  This  new  AD  is  needed  to 
extend  the  inspections  to  cabin 
windows  on  two  additional  models,  and 
to  clarify  the  crack  limits,  compliance 
instructions,  and  serial  number 
effect!  vity. 
EFFKTIVC  DATE  April  la  1988. 

Complience:  As  prescribed  in  the 
body  of  the  AD 
AOOHEMCS:  Fairchild  Aircraft 
Corporation  Service  Bulletin  Nos.  26-88, 
dated  April  28, 1989:  28-56-10-038, 
revised  October  29  1984;  28-56-20-042. 
dated  November  28, 198a  228-56-001 
and  227-56-001,  both  re\'i8ed  January  5. 
1984:  228-56-002.  revised  July  28. 1983; 
227-56-002,  issued  January  5, 1984;  and 
225-56-003  and  227-«-0O3,  both  dated 
September  13, 1984,  appUcable  to  this 
ADO,  may  be  obtained  from  the 
Fairchild  Aircraft  CorpcMation.  P.O.  Box 
790490,  San  Antonio,  Texas  7S27»-04ga 
This  information  may  also  be  examined 
at  the  Rules  Docket  Office  of  the 
Assistant  Chief  Counsel  Room  1S58,  801 
East  12th  Street,  Kansas  City,  Missouri 
84106. 

FOa  FURTHEM  mFOfMATKM  COtTTACr 
Michele  M.  Owsley,  Airplane 
Certification  Branch.  ASW-lsa  IXyr/ 
FAA.  Southwest  Region.  Fort  Worth. 
Texas  76193-0150;  Telepbcme  (817)  624- 
5161. 

SUPPlfMENTAirr  aiFOMIATIOMC  AD  86- 
22-04,  Amendment  39-6048,  requires 
inspection  of  acrylic  windows  for  cracks 
and  replacement  of  cracked  windows  in 
certain  Fairchild  SA28,  SA228,  and 
SA227  series  airplanes.  At  the  time  AD 
88-22-04  was  issued,  no  service 
information  existed  for  inspecting  tlie 
Model  SA28-T  and  SA2&-AT  cabin 
wdndows.  Fairchild  has  recently  issued 
Ser\^ce  Bulletin  (SB)  26-56-20-042  to 
provide  these  instructions.  In  addition, 
the  instructions  in  AD  88-22-04  appear 
to  conflict  with  the  referenced  serv  ice 
bulletins  when  cracks  do  not  exceed 
0.30  inches.  The  FAA  has  determined 
that  it  is  acceptable  to  operate  within 
the  service  bulletin  criteria  for  these 
small  cracks.  In  addition,  after  the 
issuance  of  AD  88-22-04.  Fairchild 
revised  the  Airframe  Airworthiness 
Limitadons  Manual.  ST-UN-MOOl, 
SA227  Series,  Reissue  B.  dated 
December  6. 1988,  to  include  the 
requirements  of  this  AD.  This  new  AD 
formally  identifies  this  document 
revision  as  part  of  the  airworthiness 
requirements  for  those  airplanes. 
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S4nc«  ihm  FAA  has  determined  that 
the  uncafa  coodiUon  deaciib«d  hetrtn  ii 
likely  to  extst  or  develop  In  other 
Hirplanet  of  the  same  type  deeiga  a  new 
AD  is  beinii  issued,  superaeding  AD  86- 
22-04.  which  requires  initial  and 
repetitive  inspections  of  the  cockpit  and 
cabin  windows  in  all  Fairchild  SA26. 
SA228,  and  SA227  series  airplanes  If 
cra(Jis  are  found  which  exceed  the 
service  bulletin  limits  but  which  do  n<il 
exceed  the  limits  spetufied  in  the  AD. 
the  airplane  may  continue  to  operate 
unpressurixed  pnividp<i  the  cracked 
window  is  reinspected  p<>n(Hllc«lly  and 
the  crack  limits  are  not  exiuH'ded. 
Because  an  emergency  condition  exists 
that  re<4uires  the  immediate  adoption  of 
this  rej^ulatlon.  it  is  found  that  notice 
and  public  procedure  hereon  are 
impractical  and  (u)ntrary  to  the  public 
interest,  and  K<H)d  cause  exists  for 
making  this  amendment  t-ffcctlve  in  less 
than  30  days 

The  rejjulalions  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  Ix-tween  the 
national  mivemmeni  and  the  Stales,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore.  In  accortlance 
with  Rxocufive  Order  12B12,  It  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implicationa 
to  warrant  the  prvparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  Is  not  major  under  section  S 
of  Executive  Onler  l22Sn   It  Is 
Impracticable  for  the  agency  to  follow 
the  procedure*  of  Order  1221»1  with 
r»'spe<;t  to  this  rule  sincj*  the  rule  mint 
be  Issued  immediately  to  correct  an 
unsafe  condition  in  ninTaft   It  haa  be«-n 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
IXTT  Regulatory  Policies  and  Procedures 
(44  VYi  11034.  February  28.  Hr«l   If  this 
action  IS  subsequently  determined  lo 
Involve  a  significant  regiiiiition.  a  finrtl 
n;gulalory  evaluation  or  an«ly«i».  as 
appnipnato.  will  l)e  prepared  and 
placed  in  the  regulatory  il(M:kt"t 
(otherwise,  an  evaluation  is  not 
retjulred).  A  ropy  of  it   when  filed,  may 
l>e  obtained  by  contacting  ihe  Rules 
Do<-.kel  unditr  the  caption  "AOOnuSCS" 
at  the  lo<'.ation  identified 

list  of  Sub|«cU  In  14  CFR  Pari  3S 

.\tr  trnnsj>ortHtlon.  Airi.rrtft.  Aviation 
urifety    Safety 

Adoption  of  th«  .^m«odiii«ai 

Act  onlingly    pumuHnl  to  ih»'  Huthonty 
delegated  lo  me  by  the  Ailminislrnlcir 
the  FAA  amends  J   W  1  I  of  Piirt  W  of  the 
FAR  as  follows: 


PART  3»— (AMEMOEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  40  V  S  C  13M<s).  1421  and  1423: 
48  U  S  C  10B(g|  (Revised  Pub.  L  (r-*4«. 
lanuary  12.  ISM),  snd  14  CFTl  11.89. 


SM.1S    lAifMndadl 

2.  By  superceding  AD  86-22-04. 
Amendment  39-6046.  with  the  following 
new  AD 

FwrchUd  Aircraft  Corporalioo:  Applies  to 
Models  SA26-T.  SA2»-AT  8A22»-T, 
SA22»-T{B).  SA228-AT.  SA22a-TC 
SA227-AT.  snd  SA227-AC  airplane*  (all 
serial  nunihert)  cerllflcaled  in  any 
c-rtle)|or> 
(Jiimpliance   Required  ai  indicated  unless 
.ilrvuily  acojnipllshed  p>«r  the  requiremeflts  of 
AI)  Hft  22-04 

lO  prevpnl  failure  of  the  cockpit  and  cabin 
•xinilowi.  accnmplish  the  fnllowing 

|a|  Within  the  next  50  hours  time  in 
•erwce  fTlS)  after  the  effe<:tive  dale  of  thii 
Al),  uniHSi  accomplished  within  the  previous 
iSOO  hoars  TIS.  and  thereafter  at  intervHls  not 
til  Hxceed  ZSOO  hours  T1S  from  the  last 
in«|>e<  tiun.  viiuaily  inspect  all  cockpit  arxyllc 
windows  in  accordance  with  appllCHlila 
Kain;hil(i  AircTufl  Corporation  Service 
Bullelini  28-«»l,  dated  Apni  28.  1968.  2fl-56- 
1(M)3«.  revised  0<:tober  28.  1964.  228-56-003 
or  2r'-S«-0O3.  both  dated  September  13.  1964. 
M*  Hpplicahle:  and  visually  Inspect  all  cabin 
windows  In  aooordanc*  with  Falrchtid 
Aircraft  Corporation  Servica  Bulletins  26-A6- 
2(>^>t2  (SA2»-T  and  SA26-AT1  dated 
l^ovembw  26.  lOM.  236-86-001  (SA226-T  and 
SA22«N-TIB)1.  revise!  January  S.  1964:  227-S»- 
nm  (SA227-TT).  revised  January  i.  1964:  226- 
»-002  ISA226-AT  and  SA226-TC),  revised 
|uly  28.  1963:  227-86-002  (SA227-AT  and 
SA227-AC).  dated  |«nuar>  V  1964 

Not*  1.— The  compliance  times  for  the 
SA227  Series  airplanes  are  also  shown  in  the 
Airframe  Alrwortkineaa  Umitalions  Manual 
ST-tlN-MOin.  Reissue  a  dated  December  & 
19m 

1 1 1  If  uracka  ar«  found  ai  any  given  window 
whl(.h  exc«»ed  4  3  inches  in  combined  total 
l«nj(1h.  prior  to  further  flgjht.  replace  the 
window  with  a  servireable  window 

No«a  X. — The  FAA  recommends,  but  does 
not  re<)ulre,  that  the  cabin  window 
miKliflcatlun  t>e  accomplished  when  the 
cabin  wlndnws  are  replaced 

|2)  If  rratk.1  are  found  ui  any  given  window 
whiLh  axceed  the  applicable  service  bullatln 
limits  but  do  not  exceed  4.3  UvJie*  in 
romliiiied  total  len^h  and  repiaceTn«n(  parts 
are  not  availabia.  the  airplane  may  continue 
lo  opera ta  provided. 

(A|  The  cracked  window  is  reinspei.tad  for 
I  rack  growth  thereafter  at  intervals  not  to 
exnee<d  ever>  250  hours  TIS.  If  the  CJjmblned 
toliil  length  of  iha  cracks  sxceeds  4.3  inches. 
prt(jf  lo  further  flidhi  replace  the  window 
with  a  serviceabia  window 

(Bl  KabrKJle  and  inslall  on  the  mklninicnt 
panel    as  near  at  poaalbia  tu  the 
pressunzatUMi  controls  and  in  dear  view  of 
Ihe  pilot,  the  foMowlng  placard  usin^  letters 
of  0  10  IncJi  minimum  height  ■AlRPl-A.NK 


MUST  BS  OPERATED  tiNPRESSURIZED". 
and  operate  the  airplane  in  accordance  with 
this  limitation. 

(C)  Place  a  copy  of  this  AD  In  the 
limitations  section  of  the  Pilots  Operating 
Handbook  or  the  FAA  Approved  Airplane 
Flight  Manual  and  observe  the  specified 
limitation. 

(b)  The  placard,  the  250  hour  TIS 
remspectlons.  and  the  limitations  specified  in 
paragraphs  (a)(2KA).  |a)(2MB|,  and  (a)(2)(C) 
above,  may  be  removed  and  the  airplane 
pressurlied  in  the  normal  manner  when  ail  of 
the  cracked  windows  have  been  replaced 

(c)  The  intervals  between  the  inspections 
required  by  this  AD  may  be  adfusted  up  to  10 
percent  of  the  specified  interval  to  allow 
accomplishing  these  inspections  concurrent 
with  other  scheduled  maintenance  on  the 
airplane 

(dl  Airplanes  may  be  flown  In  accordance 
with  FAR  21  197  to  a  l(»cation  where  this  AD 
may  t>e  accomplished. 

(e)  An  equivalent  means  of  compliance 
with  this  AU  may  be  used  if  apprt)ved  by  the 
Manager  Airplane  Certification  Branriv. 
IKrr/FAA.  Southwest  Region.  Fort  Worth. 
Texas  78193-0150:  Telephone  (817)  624-5150. 
All  persons  affected  by  this  directive  may 
obldin  copies  of  the  documents  referred  to 
herein  upon  request  lo  the  Fairchild  Aircraft 
Corporation,  P.O.  Box  79049a  San  Antonio. 
Texas  7827^-0490:  or  may  examine  these 
documents  at  the  FAA.  Office  of  the 
Assistant  Chief  Counsel  Room  15.S6.  Ml  Fast 
12th  Street.  Kansas  Qty.  Misaoun  ft4105. 

This  amendment  Buperaedes  AD  88- 
22-04.  Amendment  39-6048. 

This  amendment  becomes  pfTective  on 
Apnl  10.  1969. 

Issued  in  Kansas  City.  Missouri.  February 
26.  19(« 

Barry  D.  OamMits, 
Manofifr  Small  Airplane  Directorate. 
Ain-nift  Cerfificalion  Service 
[VR  Di>c.  8B-6547  Filed  3-9-89;  846  am) 
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14  CFR  Part  71 

lAlrapM*  Dockat  No.  B6-AWP-22I 

R«vtsk>n  of  Vacavtita,  CA,  Transition 

ATM 

AOOICY:  Federal  Aviation 
Administration  (FAA).  DOT 

ACnotc  Final  rule 


aUMMAWY:  This  action  revises  the 
trunsition  area  at  Vacaville.  CA.  This 
will  provide  controlled  airspace  for 
aircTHft  executing  instrument  prviceduris 
to  the  Nut  Tree  Airport 
1F«CT»VK  OATt  0901  U  t  C   MdV  6.  136-4 

Pom  FUfrmcN  infowmation  costtact: 

Daniel  K  Martin,  Airspace  and 
Procedures  Specialist.  Airspace  and 
l^ocedures  Branch.  AWP-530.  Air 
1  rnffic  Division.  Western-Pacific 


Region.  Federal  Aviation 
Adniinistration.  15000  Aviation 
Boulevard.  Lawndale,  California  90261. 
telephone  (213)  297-0166. 

SU^TLCMIirTAinriNFOraiATION: 

History 

On  December  28, 1988.  the  FAA 
proposed  in  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  transition  area  at 
Vacaville.  CA  (53  FR  52427).  This  action 
will  provide  controlled  airspace  for 
aircraft  executing  instrument  approach 
procedures  at  the  Nut  Tree  Airport. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
prtx^eeiding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Vacaville,  CA,  transition  area  to  provide 
controlled  airspace  for  aircraft 
executing  instrument  approach 
procedures  to  the  Nut  Ti^  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurenL  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Older  12291;  (2)  is 
not  a  "significant  rule"  under  DCXT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
la  certiiSed  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Pail  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71-DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49,  IJ.S.C.  106(g) 


(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.89. 

f 

2.  Section  71.161  is  amended  as  .,  ,  ^ 
follows; 

Vacaviila.  CA  [Revisad] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  3-mile  radius 
of  Nut  Tree  Airport.  CA.  flat.  38*22'18"  N.. 
long.  121'57'33"  W.).  and  within  2.5  miles 
each  side  of  the  Sacramento  VORTAC  259' 
radial,  extending  from  the  3-mile  radius  area 
to  13  miles  W  of  the  VORTAC  and  within  3 
miles  each  side  of  the  017*  bearing  (001  *T]  of 
the  Nut  Tree  Airport  extending  from  the  3- 
mile  radius  area  to  10  miles  north  northeast 
of  the  airport. 

Issued  in  Los  Angeles,  California,  on 
February  21, 1989. 

lacqufliiiM  L  Smith, 

Manager,  Air  Traffic  Division,  Western- 
Pacific  Region. 
[FR  Doc.  89-5542  Filed  3-0-89;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Offlc*  of  Surface  Mining  Redamation 
and  Enforcement 

30  CFR  Part  934 

Nortti  Dakota;  Permanent  Regulatory 
Progiam 

aqency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment 

summary:  OSMRE  is  announcing  the 
approval,  with  certain  exceptions,  of 
proposed  modifications  submitted  by 
the  State  of  North  Dakota  as  an 
amendment  (Amendment  X)  to  its 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  North 
Dakota  program)  approved  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
consists  of  a  policy  document  entitled 
"Standards  for  Evaluation  of 
Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Postmining  Vegetation  Assessments" 
(hereinafter  referred  to  as  the  policy 
document  or  the  guidelines).  SMCRA 
requires  consistency  of  State  and 
Federal  standards.  This  final  rule  will 
allow  the  State  to  bring  its  program  into 
conformance  with  the  Federal 
standards. 

EFFECTIVE  DATE:  March  10, 1989. 
FOR  FURTHER  INFORMATKM  CONTACT 

Mr.  Jerry  R.  Ennis,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcemeirt  100  East 


B  Street  Room  2128.  Casper.  Wyoming 
82601-1918;  Telephone:  (307)  281-5776. 

SUPPLEMENTARY  INFORMATKMl: 

I.  Background  on  the  North  Dakota  Program.  * 

II.  Submission  of  Amendment, 
m.  Director's  Findings. 

rV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  North  Dakota 
Program 

On  December  15,  1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program.  Information 
pertinent  to  the  general  background  of 
the  State  program  approval  process  and 
the  North  Dakota  program  submission, 
including  the  Secretary's  findings, 
disposition  of  comments  and  conditional 
approval,  can  be  found  in  the  December 
15. 1980,  Federal  Registn  (45  FR  82214). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  proposed 
program  amendments  are  identified  at 
30  CFR  934.12,  934.15  and  934.16. 

n.  SulxnissioD  of  Amendmeot 

On  June  1, 1988.  North  Dakota 
submitted  proposed  Amendment  X 
(Administrative  Record  No.  ND-F-01), 
which  clarifies  and  expands  the 
permanent  program  requirements 
concerning  revegetation.  The  July  12. 
1988,  Federal  Register  (53  FR  28280) 
annotmced  receipt  of  the  proposed 
amendment  and  invited  public  romment 
on  its  adequacy.  Since  no  one  requested 
a  pubUc  hearing,  none  was  held.  The 
pubhc  comment  period  closed  on  August 
13, 1988.  No  substantive  comments  were 
received. 

ni.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  DLrector  s 
findings  concerning  proposed 
Amendment  X. 

1.  Genera! 

The  Federal  regulations  at  30  CF'R 
816.116(a)(1)  require  that  each  regulatory 
authority  select  revegetation  success 
standards  and  statistically  vahd 
techniques  for  determining  revegetation 
success  and  include  them  m  its 
approved  regulatory  program.  North 
Dakota  developed  this  pohcy  document 
to  satisfy  this  requirement.  The 
document  does  not  replace  or  change 
any  existing  State  rules:  rather,  it 
supplements  and  clarifies  these  rules 

As  required  by  30  CFR  816.116(a)(2). 
the  success  standards  prescribed  by  the 
document  include  criteria  representative 
of  unmined  lands  in  the  area  being 
reclaimed,  using  parameters  relevant  to 


10141 
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Ihfl  approved  poatmlaint  land  um.  Tka 
■tandarda.  ciitarla  and  paramatara  aiao 
raflRct  tha  cover,  apaciaa  compoaiUoo 
and  soil  ilabilizatlon  requirffmenta  of  30 
CFRBiain.  aa  required  by  30  CFR 
810.1  lB(a)  Standarda  muat  be  Included 
in  all  permit  applicatiooa.  Permitteea 
and  permit  appiicanta  may  propoae 
atanddnia  uther  than  thoaa  cuniained  in 
thla  policy  document,  but  any  iuch 
altematlvea  mual  flrai  underno  review 
and  approvnl  vih  the  pmf<ram 
amendment  pruceaa.  aa  apecified  tn  both 
the  policy  document  and  the  preamble 
to  30  CFR  81ft  ua<«)(l)  (M  re  4015a 
September  ^.  19aJ|. 

Aa  ruguued  by  JO  CFR  8ia.118(a)(l). 
thtr  policy  document  alao  apeaflea  the 
prtxredurea  to  b«  uaed  fur  aampling. 
meaaurln^  and  Hnalyzing  vegetation 
parametera  U«e  of  theae  procedurea  will 
enaure  conaiatent.  objective  collection 
and  analysii  of  vej^etation  data.  The 
document  allows  the  uae  of  alternative 
aampling  and  analyiii  procedurea  If 
prior  approval  la  obtained  from  the 
State  i"he  Dir»H:tor  notea  that  under  30 
CFR  8ia  liatalOl-  >a  explained  in  the 
preamble  cited  in  tha  preceding 
paragraph,  luiii  approval  muat  occur  via 
the  pmoram  ameadmenl  proceaa 

For  the  reaanna  aet  fortn  above,  the 
Director  finda  thdt.  except  aa  dlacuaaed 
(n  the  following  findings,  the  atandarda 
and  procedurea  contained  in  tha  policy 
dociiinant  aatlafy  tha  requiremaota  of  30 
CFR  81fl.110(a)  and  ara  no  leas  effective 
than  the  revegetatlon  luccess 
requlrementa  of  30  CFR  B18.111  and 
SIMia. 

Z  CoonlabJtt  Trv«t  and  Shniht 

Chapter  II.  Section  F  of  the  policy 
document  estHbliatiea  revegetatlon 
success  atandartls  for  land  devoted  to 
woo<iy  planta.  In  determining  the 
auccaaa  of  such  plantings,  the  document 
and  the  onderlying  State  rules  at  NUAC 
m-0S2-U-O7  4<dl  and  NDAC  ei»-06.2- 
22-08.21bl  allow  the  counting  of  all  trees 
and  thruba  in  place  two  or  more  year* 
While  the  corresponding  Fe«ier«l 
regulation  at  30  CFR  81(V.110(bK3Hii| 
llkewiae  requires  that,  at  the  time  of 
Tinal  bond  release,  all  countable  trees 
and  thniba  have  been  in  place  no  leaa 
than  two  growing  seasons.  It  also 
requires  that  at  leaat  80  percent  of  the 
treea  and  ahruba  cx)unted  to  determine 
revegetatton  sucxjess  have  been  in  place 
for  80  percent  of  the  revegetation 
responsibility  period.  Since,  tn  North 
Dakota,  the  minimum  responsibility 
peno<l  Is  10  years,  the  Federal  rule 
requires  that  80  percent  of  all  countable 
trees  and  shrubs  have  been  in  place  at 
leaat  9  years 

Therefore,  the  Director  finds  that  the 
policy  document  and  the  State  rules  are 


laaa  affactiva  than  tiia  Pedaral 
regulations  to  tiM  extant  that  th«y  allow 
trees  and  sbraba  countsd  for  purpoaas  of 

determining  revegetation  success  to  ba 
In  place  fewer  than  six  years.  He  is 
requiring  that  North  Dakota  revise  all 
pertinent  program  docmnents  to  specify 
that  at  least  80  percent  of  the  treea  and 
shrubs  counted  in  determining  tha 
revegetation  suocaas  of  woody  plants  be 
tn  place  for  at  least  flO  peroeni  of  the  10- 
year  period  of  revegetation 
responsibility  By  letter  dated  November 
10. 19ea.  North  Dakota  agreed  to  do  so. 

3  Ground  Cover 

Section  F  of  Chapter  n  of  the  policy 
document  require!  that  comparisons  of 
actual  ground  cover  meaaurements  from 
the  reclaimed  area  with  the 
corresponding  success  standard  be  valid 
at  the  80  percent  ilatiitical  confidence 
level.  This  conflicts  with  both  North 
Dakota  rule  NDAC  »-06.2-22-07.44dK2) 
and  the  Federal  regulation  at  30  CFR 
B10.1ie(8)tZ).  which  require  that  such 
compartaons  be  valid  at  tha  90  percent 
itatistical  confidence  laveL  Therefora. 
the  Director  finds  that  the  policy 
document  is  less  effective  than  the 
Federal  regulations  and  he  is  requinng 
that  tha  minimum  acoeptabla  confidence 
level  for  ground  cover  comparisons  be 
increased  from  80  percent  to  90  percent 
using  s  one-tailed  test.  By  letter  dated 
November  ia  1988.  North  Dakota  agreed 
to  nvake  the  change,  noting  that  the 
difference  resulted  from  a  typographical 
error  In  the  interim,  since  policy 
■  tatements  cannot  supersede 
regulations,  the  State  will  uae  the 
confidence  level  prescribed  in  its  rules 
rather  than  the  one  specified  in  the 
policy  document. 

4  \\\HXJy  Piant  Stocking 

The  Slate  rules  at  NDAC  80-06-2-22- 
07  4(d)(1)  and  Sections  F  and  C  of 
Chapter  11  of  tha  policy  document 
require  that  evaluations  of  the  success 
of  woody  plant  stocking  be  vslid  at  the 
80  percent  statistical  confidence  level 
This  conflicts  with  the  Federal 
regulations  at  30  CFR  eia.llfl(a)(2). 
which  requira  use  of  the  90  percent 
statistical  confidence  level. 

Therefore,  the  Director  finds  that  the 
guidelines  and  the  State  rules  are  less 
effective  than  the  Federal  regulations, 
and  he  is  requiring  that  North  Dakota 
revise  the  policy  document  and  NDAC 
Ofr-05  2-Z2-07.4(d)(1)  to  raise  the 
minimum  required  statiatical  confidence 
level  from  80  percent  to  90  percent  By 
letter  dated  November  10,  1960.  North 
Dakota  agreed  to  make  this  change. 


5.  Revegetatton  SuccmM  Mataurement 
Penod 

Sections  F  and  G  of  Chapter  U  of  the 
policy  document  establish  revegetation 
success  standards  and  related 
requirements  for  woodlands  and  fish 
and  wildlife  habitat.  For  final  bond 
release  on  woodland  areas,  natural 
woodland  replacement  or  simulation 
areas,  shelterbelts  and  fish  and  wildlife 
habitat  thaae  sections,  like  the 
undeHylng  State  rule  st  NDAC  86-06.2- 
22-07.4(d).  only  require  that  the  success 
standards  be  met  for  the  last  year  of  the 
10-year  revegetation  responsibility 
penod.  The  corresponding  Federal 
regulation  at  30  CFR  81ft.ll8(cM3) 
requires  that  all  success  standards  be 
met  for  at  least  the  last  two  consecutive 
years  of  the  10-year  revegetation 
responsibility  period.  Therefore,  the 
Director  finds  that  the  policy  document 
and  State  rules  are  less  effective  than 
the  Federal  regulation  and  he  is 
requiring  that  the  State  revise  NDAC  00- 
06.2-22.07.4(d)  and  the  policy  document 
to  require  that  the  revegetabon  success 
standards  ba  met  for  at  least  tha  last 
two  consecative  years  of  ifae  10-^ar 
revegetation  responsibility  period  By 
letter  dated  November  10. 1968.  North 
Dakota  agreed  to  do  so. 

8.  Ravegetation  Sucoett  Standards  for 
Sheltertxe/ts 

Chapter  H  Section  F  of  the  policy 
document  does  not  indude  staiuUrds  far 
woody  plant  stocking  or  vegetative 
ground  cover  for  non-replaoenient 
shelterbelts.  although  it  does  establish 
standards  for  replaoement  shelterbelts. 
The  underiy^  SUte  rales  at  NDAC  60- 
05.2-22-02.  60-06  J-22-07  and  60-05.2- 
22-06  also  do  not  include  stocking  or 
ground  cover  standards  for  shelterbelts. 
Since  the  Federal  regulations  at  30  CFR 
B16.118  (aHl)  and  {b)(3)  require  that  the 
regulatory  authority  establish  tree  and 
•hrub  stocking  and  vegetative  ground 
cover  success  standards  for  shelterbelts. 
the  Director  finds  that  the  policy 
document  and  State  rules  are  less 
nffpctive  than  the  Federal  regulations;  he 
is  requinng  that  North  Dakota  revise 
them  accordingly.  By  letter  dated 
November  ia  1988.  the  State  agreed  to 
do  so  North  Dakota  will  also  need  to 
specify  that  woody  plants  used  to 
determine  the  success  of  shelterbelts 
must  meet  tlme-ln-place  requirements  no 
less  effective  than  those  contained  in  30 
CVE  818.1ia(b)(3)(ii). 

7  Revegetation  Success  Standards  for 
Fish  and  Wildlife  Habitat 

( a )  Ground  cover  Section  G  of 
Chapter  11  of  the  policy  document  like 
the  State  rule  at  NDAC  6O-05.2-22- 


07.4(d)(2).  requires  the  ground  cover  of 
fish  and  wildlife  habitat  to  be  70  percent 
of  the  approved  success  standard. 
However,  the  Federal  regulation  at  30 
CFR  816.116(a)(2)  requires  that  the 
measured  cover  be  at  least  90  percent  of 
the  approved  standard  to  be  judged 
successful.  Therefore,  the  Director  finds 
that  the  North  Dakota  policy  document 
and  rules  are  less  effective  than  the 
Federal  regulations,  and  he  is  requiring 
that  the  State  amend  its  program  to 
require  that  permittees  establish  ground 
cover  equal  to  at  least  90  percent  of  the 
approved  success  standard.  By  letter 
dated  November  10. 1988,  North  Dakota 
agreed  to  do  so. 

(b)  Use  of  annual  grains.  The  policy 
document  recognizes  four  types  of  fish 
and  wildlife  habitat  (woodlands, 
grasslands,  wetlands  and  annual  grain 
croplands)  and  establishes  separate 
revegetation  requirements  and  success 
standards  for  each.  Neither  the 
underlying  State  rule  (NDAC  69-05.2- 
22-07.4(d))  nor  the  corresponding 
Federal  rule  (30  CFR  816.116(b)(3)) 
specifically  recognizes  the  use  of  annual 
grain  crops  on  lands  approved  for  use  as 
fish  and  wildlife  habitat  However,  the 
Federal  rule  at  30  CFR  701.5  defines 
"fish  and  wildlife  habitat"  as  "land 
dedicated  wholly  or  partially  to  the 
production,  protection  or  management 
of  species  of  fish  and  v»rildlife" 
(emphasis  added).  The  State  definition 
of  the  same  term  at  NDAC  69-05.2-01- 
02.34  is  virtually  identical.  As  North 
Dakota  documents  in  this  amendment 
submission,  lands  actively  managed  for 
wildlife  habitat  frequently  include 
annual  grain  food  plots,  especially 
whei^  waterfowl  and  upland  game  birds 
are  target  species.  Therefore,  the 
Director  finds  that  addition  of  annual 
grain  cropland  as  a  fish  and  wildlife 
land  use  subcategory  is  not  inconsistent 
with  Federal  or  State  regulations. 
However,  prior  to  approving  a 
reclamation  plan  proposing  an  annual 
grain  cropland  component  for  a  fish  and 
wildlife  habitat  postmining  land  use,  the 
regulatory  authority  would  have  to  find 
that  active  management  was  likely  to 
continue  past  bond  release  and  that  the 
cropland  component  was  therefore  an 
appropriate  postmining  land  use 
consistent  with  the  State  definition. 
Furthermore,  under  IsfDAC  69-05.2-22- 
02.6,  the  applicant  for  a  fish  and  wildlife 
habitat  postmining  land  use  must 
consult  with  State  wildlife  and  land 
management  agencies  and  must  arrange 
and  distribute  plantings  in  accordance 
with  their  recommendations.  Also,  the 
policy  document  requires  a 
demonstration  that  the  tracts  selected 
for  annual  grains  are  capable  of 


supporting  crops  and  that  such  crops  are 
capable  of  controlling  erosion.  These 
restrictions  should  prevent  both  the 
excessive  use  of  aimual  grain  croplands 
and  their  development  on  inappropriate 
sites. 

For  final  bond  release  on  these  tracts, 
the  policy  document  requires  data 
demonstrating  that  the  standing  grain 
crop  or  residual  cover  is  at  least  10 
inches  high  and  that  it  is  adequate  to 
control  erosion.  The  height  requirement 
conforms  to  U.S.  Soil  Conservation 
Service  recommendations  for  wildlife 
plantings.  State  bond  release 
inspections  must  be  conducted  during 
late  fall  or  early  winter  to  verify  this 
data.  Since  there  are  no  generally 
accepted  productivity  standards  for 
wildlife  food  plots  and  since  North 
Dakota  requires  that  the  residual  cover 
of  such  plots  be  of  sufficient  height  to 
provide  shelter  to  wildlife  and  adequate 
in  extent  to  control  erosion,  the  Director 
finds  that  the  annual  grain  crop  success 
standards  contained  in  the  policy 
document  are  consistent  with  30  CFR 
816.97(g)  (1)  and  (2)  and  816.116(b)(3). 
The  cited  Federal  liiles  require  that 
plant  species  be  selected  on  the  basis  of 
their  nutritional  and  cover  values,  that 
State  wildlife  agencies  be  involved  in 
determining  planting  arrangements  and 
that  vegetative  groimd  cover  not  be  less 
than  that  required  to  achieve  the 
postmining  land  use.  North  Dakota's 
rules  and  policy  document  meet  these 
requirements. 

The  Federal  rule  at  30  CFR  816.97(g)(3) 
also  requires  that  plant  species  be 
selected  on  the  basis  of  their  ability  to 
support  and  enhance  fish  and  wildlife 
habitat  after  the  release  of  performance 
bonds.  As  previously  discussed,  where 
the  approved  postmining  land  use 
involves  active  management  for  fish  and 
wildlife  habitat  wildlife  food  plots  are  a 
recognized  part  of  that  management  and 
would  be  expected  to  continue  after 
bond  release.  Therefore,  the  Director 
finds  that  North  Dakota's  provisions  are 
also  consistent  with  30  CFR  816.97(g)(3). 

8.  Consultation  and  Approval  by  State 
Forestry  and  Wildlife  Agencies 

The  Federal  regulations  at  30  CFR 
816.116(b)(3)  require  that  revegetation 
success  on  lands  reclaimed  to  fish  and 
wildlife  habitat  recreation,  shelterbelt 
or  forest  use  3  be  determined  on  the 
basis  of  tree  and  shrub  stocking  and 
vegetative  ground  cover.  Subparagraph 
(b)(3)(i)  requires  that  revegetation 
success  standards  for  these  types  of 
land  uses  be  specified  by  the  regulatory 
authority  on  the  basis  of  local  and 
regional  conditions  after  consultation 
with,  and  approval  by,  the  State 
agencies  responsible  for  the 


administration  of  forestry  and  wildlife 
programs.  Consultation  and  approval 
may  occur  on  either  a  program-wide  or  a 
permit-specific  basis. 

North  Dakota  has  consulted  with 
State  forestry  and  wildlife  agencies  m 
developing  the  standards  and 
procedures  contained  in  this  document 
however,  it  has  not  obtained  their 
approval,  nor  does  the  State  program 
provide  for  permit-specific  consultation 
and  approval. 

Therefore,  the  policy  document  and 
State  rules  do  not  meet  the  requirnmenls 
of,  and  are  less  effective  than,  the  cited 
Federal  regulations.  Accordingly,  the 
Director  is  requiring  that  North  Dakota 
either  obtain  the  concurrence  of  State 
forestry  and  wildlife  agencies  in  the 
standards  established  in  its  rules  and 
this  policy  document  or  amend  its 
program  to  require  that  such 
concurrence  be  obtained  on  a  permit 
specific  basis  for  lands  with  a  fish  and 
wildlife  habitat  recreation.  sheltert>eli 
or  woodland  postmining  land  use.  By 
letter  dated  November  10. 1988.  North 
Dakota  agreed  to  do  so. 

9.  Augmentation  and  Normal 
Conservation  Practices 

(a)  Augmentation  practices.  App*>ndi\ 
A  of  the  policy  document  defines  the 
revegetation  responsibility  period  and 
specifies  what  management  practices 
are  acceptable  during  this  period  Both 
the  policy  document  and  the 
corresponding  Federal  rule  at  30  CFR 
816.116(c)(4)  distinguish  between 
augmentation  practices,  which  start  or 
restart  the  liability  period,  and  normal 
conservation  practices,  which  may  be 
accomplished  without  restarting  the 
liabihty  period.  However,  the  policy 
document  further  defines  augmentation 
practices  as  those  practices  that 
reestablish  or  replace  vegetation  or 
make  temporary  improvements  to  obtain 
bond  release.  Tliis  definition  is  less 
effective  than  the  Federal  rules  at  30 
CFR  800.40  and  816.116(c)(4)  in  that  the 
Federal  rules  do  not  allow  bond  release 
based  on  temporary  improvements  nor 
do  they  limit  augmentation  practices  to 
those  which  reestablish  or  replace 
vegetation.  Under  30  CFR  816.n6(c)(4). 
as  explained  in  the  preamble,  a  practice 
must  be  considered  augmentative  if  it 
exceeds  "the  usual  or  expected  state, 
form,  amount  or  degree  of  management 
performed  habitually  or  customarily  to 
prevent  exploitation,  destruction  or 
neglect  of  the  resource  and  maintain  a 
prescribed  level  of  use  or  productivity 
on  similar  unmined  lands"  in  the 
surrounding  area  (53  FR  34641. 
September  7, 1988).  Therefore,  the 
Director  is  requiring  that  North  Dakota 
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■mand  lU  daflnlUon  of  ■ugraentatioa 
practlom  to  be  oonaUtant  with  th« 
Federal  rul«. 

(b)  Normal  conamrrvUon  practice*. 
ApfMndlx  A  lists  the  fbUowtnn  «ctiTitl«s 
■s  normal  cons«rvat1on  practices:  (1) 
Pest  management  and  repair  of  pest 
damaHa:  (2)  repair  and  mana)|emenl  of 
minor  eroaton  features  affecting  only 
snail  areas:  (3)  fertlllxatlon  and 
trrlgatton  of  cropland  and  hayland.  if 
fertilization  and  Imgation  are  part  of  a 
long-lsnn  managBment  plan  to  be 
ooatuiuad  folk)%v1ng  bond  release:  (4) 
trrlgatian  during  the  first  year  following 
seeding  or  planting  to  aaalst  In 
establialunaiit  of  vegeUtlon:  (S)  use  of 
grven  manure,  strlp-crupplng  or 
tninimuai  tUlage  on  croplands,  Indnding 
plowlnil  hayland  every  4-5  years  to 
reesUbllah  the  stand:  (6)  burnlitg. 
mowing  and  graxlng  native  ^vsalands 
and  tame  paaturelanria:  (7)  when 
nacesaary.  fartUiiliif  or  appiying 
harbicldee  to  pvaelands  or  pasturelands 
to  manipulata  oool  saaaoo/warai  saaaon 
graaa  ratioa;  (8)  oocaakuMii  haying  or 
burning  of  fish  and  wikiliie  haMtat  and 
(9)  controUing  waada.  wataring,  daiayiog 
understory  vegetatkui  aafabtienmant. 
pruning,  thinning  and  Ihnlted 
rapUcamaol  of  dead  Iraas  and  shniha  In 
woodlanda  and  shaltarbalt*.  Appendix 
A  farlhar  sutaa  that  baoauaa  tha 
diatlnctlaii  batwaaa  normal 
oonaarvation  practices  and 
augmantatioo  practioaa  la  not  always 
clear,  the  State  will  review  Bunagefnent 
practioaa  oo  a  sita-apadflc  baaia  to 
datarmina  if  thay  ara  Dormal 
consarvaUao  practlcea  that  do  not  affect 
tha  liability  period. 

The  Padaral  regulations  at  30  CFR 
nai18(cN4)  allow  States  to  approve 
selective  husbandry  practicas  on 
reclaimed  lands  withoat  extending  the 
liability  period  If  the  practices  meet 
certain  criteria  and  are  approved  by  the 
Director  of  OSMRE  throvqsh  the  State 
prograns  amendment  process.  These 
practices  cannot  Include  augmented 
saading.  fartlllxation  or  imgation.  tn 
addition,  they  must  be  expected  to 
continue  as  part  of  the  poetmlnlng  land 
use  or,  if  discontinued  after  the  liability 
period  expires,  must  not  reduce  the 
probability  of  permanent  revegetation 
success.  Also,  the  practice  must  be  a 
normal  huabandry  practice  In  the  region 
for  that  type  of  land  use 

tiling  the  explanation  and 
documentation  contained  In  the  North 
Dakota  submission  and  other  reference 
materials.  OSMRITs  technical  review 
found  that  the  activities  listed  in 
Appendix  A  are  standard  management 
practices  on  unmined  lands  In  North 
Dakota  and  that  they  therefore  qualify 


as  normal  hoabandry  practices  under 
the  Federal  rule,  briaatioa  during  the 
first  year  of  tha  liability  period  la 
accaptabla  sinoe  North  Dakota  does  not 
allow  measurements  taken  during  that 
year  or  tha  following  year  to  be  uaad  In 
final  determinations  of  revegetation 
success  and  It  Is  unlikely  that  future 
years  will  show  any  carryover  effect 
Appendix  A  does  not  limit  the  extent  to 
which  tha  replanting  of  woody  plants 
may  be  oonsldared  a  normal 
conaarvatloo  practice:  however,  the 
Director  finds  that  adoption  of  tlma-ln- 
placa  requirements  for  woody  plants,  as 
required  in  Findings  2  and  A,  will 
adequately  drciunscribe  this  practice. 
Appendix  A  and  the  correspoodixu 
State  rule  at  NDAC  00-06.1-22-07^  fall 
to  specify  the  point  at  which  the  saading 
of  cropiaind  or  tha  fertilization  or 
irrigation  of  any  land  caasea  to  ba 
normal  husbandry  and  baooniaa 
augmentation.  However.  Section  38- 
14.1-24(171  of  tha  North  Dakota  Cantary 
Code  remiree  that  ravegetatian  sucoaas 
on  distorbad  land*  be  evahiatad  by 
compatiaon  with  sirsllar  unmined  lands 
In  the  sumrandlng  area  having 
equivalanl  hiatorical  managament 
practicaa.  By  impbcatlon.  tMrafora,  the 
Nordi  DakoU  statute,  like  the  Federal 
rule  at  90  GPR  81ft.lia(cX4).  limits  the 
type,  frequency,  extent  and  intensity  of 
all  riianafamant  practices  used  oo 
reclaimed  lands  during  tha 
responsibility  period  to  that  historically 
used  oo  similar  unmined  lands  In  tha 
surrounding  area  with  the  same  use. 
Also,  to  ensure  the  validity  of 
comparisons,  management  practices 
usad  on  redaimad  areas  oiuat  be 
equivalent  to  those  used  on  reference  or 
control  sreas.  For  example,  parmitteas 
would  not  tM  allowed  to  fertillza 
reclaimed  lands  at  rates  In  excess  of 
those  used  on  similar  unmined  lands 
under  similar  managamant  without 
restarting  the  liability  period,  even  If  soil 
tests  Indicate  that  the  mined  land 
requires  a  hlghar  rate  of  fertilization  to 
achieve  yields  comparable  to  those  of 
the  unmined  land. 

rv.  Summary  and  Dlspoeition  of 


The  Director  solicited  public  comment 
on  the  proposed  amendment  in  the  July 
12. 1968.  Fadaral  Ragistar  (S3  PR  2&2ao). 
No  comments  were  received.  Pursuant 
to  section  S03(b)  of  SMCRA  and  30  CFR 
732.17thMll)(i).  comments  were  also 
solicited  from  various  Federal  agencies. 
No  substantive  comments  were 
received. 

V.  DIractar'B  Dedstoo 

The  Director,  based  on  the  above 
findings.  IS  approving  proposed 


Amendment  X  as  submittad  by  North 
Dakota  oo  June  L  1088.  Tha  Federal 
regulabons  at  30  CFR  Part  834  are  being 
amended  to  Implement  this  dadsion 
This  flml  rule  is  being  made  affective 
immediately  to  encourage  States  to 
bring  their  programs  Into  performance 
with  the  Federal  slaiulards  without 
undue  delay.  Consistency  of  Stata  and 
Federal  standards  Is  required  by 
SMCRA. 

The  Director  also  is  requiring  that 
North  Dakota  further  amend  Its  program 
to: 

(1)  As  discussed  in  Finding  2,  require 
that  at  least  80  percent  of  trees  and 
shrubs  counted  to  determine 
revegetation  success  on  reclaimed  lands 
have  bean  la  place  for  at  least  80 
parcaot  of  the  10-year  revegetation 
responsibility  period 

(2)  As  discasaad  In  nndli«s  3  and  4. 
require  that  avahutiaos  of  iwagetatloa 
succaas  ba  vahd  at  the  00  paroant 
confklanoe  levaL 

(3)  As  discussed  tn  Finding  S.  ra^ulra 
that  revegaUtlan  sucoaas  standards  ba 
Biat  for  at  least  ths  laat  two  mnaecutiya 
yaan  of  tilt  lO-yasv  revagatatkm 
responsibility  period. 

(4)  As  discQsaad  In  Finding  8.  tncfaide 
tree  and  ahrab  stocking  and  vegatativa 
ground  cover  sucoaas  standards  for  all 
types  of  sbaltarbalta  and  clarify  that  tha 
trees  and  shrubs  used  laust  meet  tima- 
in-pUca  raqnlreownts. 

(5)  As  diaeusaad  in  Ftedtng  7{»V 
require  that  ground  cover  on  lands 
radalmed  to  fish  and  wildlife  habiut 
equal  at  least  90  percent  of  tha  approved 
Bucceas  standard. 

(8)  As  dl  sens  sad  In  Finding  8  obtain 
or  require  the  ooncnrrenoe  ol  tha 
appropriate  Stale  forestry  and  wildlife 
agenciaa  with  tha  revegetation  sncoees 
standards  for  land  redaiaoed  for  fish 
and  wildlife  habitat  recreation. 
shelterbelt  or  woodland  uses. 

(7)  As  discnssad  In  Finding  B(a).  revise 
the  definition  of  eugmentatioo  practices 
to  be  consistent  with  the  Federal  rule. 

VL  Procedural  Datamdnations 

Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d]  of  SMCRA.  30 
U.S.C  1292(d).  no  enviroimiental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Compliance  With  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

On  August  28. 1981.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3.  4. 
7  and  8  of  Executive  Order  12291  for 


adlois  diractiy  raUtad  to  approval  or 
condidonal  approval  of  Slate  tegalatary 
programs.  Tharefbra.  this  action  is 
exempt  from  preparation  of  a  regulatory 
impad  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  for  purposes  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  801 
et  »eq.).  this  rule  will  not  have  a 
significant  eccmomic  effect  on  a 
substantial  noaaber  of  aauJl  entltiea. 
This  rule  will  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  r^julatioas  will 
be  met  by  the  Stata 

Paperwork  Redactioa  Act 

This  rule  does  not  contain  information 
collection  requlremeuts  wtiicfa  igqulie 
approval  by  die  Office  of  Management 
and  Budget  under  44  U.S.C  3S07. 

List  of  8ob)Kts  fai  at  CFB  Part  SM 
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Director.  Officm  of  Surface  UbUng 
Raclatoation  aitd  EHfmveeaent 

For  tha  reasons  set  forth  hi  the 
preambla.  Title  3a  Chapter  VII. 
Subchapter  T  of  the  Coda  of  Federal 
Regulations  is  amwvted  as  set  forth 
below: 

PART  •34-MORTn  DAKOTA 

1.  The  authority  dtatioa  for  Part  ^4 
continuee  to  read  as  fbUows: 

Awtharity:  30  U.SI1 1201  0/ S09. 

2.  SedioB  834.15  is  annded  by 

adding  a  new  paragraph  (k)  to  read  as 
followK 


it34.U    Approval  of  raguMofy 


(k)  The  following  amendment  to  the 
North  Dakota  regulatory  program,  as 
submitted  to  OSMRE  on  ]nne  1. 1988.  is 
approved  effective  March  10, 1988, 
provided  North  Dakota  adopts  the 
amendment  in  a  form  identical  to  that 
submitted  to  and  reviewed  by  OSMRE: 
Amendment  X.  which  consists  of  a 
policy  document  entitled  "Standards  for 
Evaluation  of  Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Post-mining  Vegetation  Assessments." 
This  document  spedfies  the  standards 
and  procedures  to  be  used  by  mine 
operators  and  the  regulatory  authority  in 
determinations  of  revegetation  success 
for  bond  release  purposes. 


X  Seettoa  984.18  te  aaunded  by 
deatgnating  the  axisthig  text  as 
parayaph  (a)  and  by  adding  paragraphs 
(b)  thrtnigh  (i)  to  read  as  fdikrws: 

1834.18    Raqubad  ragitfatory  progran 


(b)  By  June  a  1988.  North  Dakota  shall 
si^imit  proposed  revisions  to  NDAC  88- 
0S.2-22-07^d),  NDAC  88-06.2-22- 
08.2(b)  and  the  policy  doonnent  entitled 
"Standards  for  BvabuUoa  of 
Revegetation  Success  and 
Raoommended  Procedures  for  Pre-  and 
Post-raining  VegetatiMi  Aaseaaments**  or 
otherwise  propose  to  amesid  its  program 
to  require  that  at  least  80  percent  of  the 
trees  and  shrubs  coaoted  to  determine 
revegetatioo  success  have  been  in  pUoe 
for  at  least  60  pefoent  of  the  10-year 
period  of  revflgetatioa  reqxmability. 

(c)  By  ]une  a  1968.  North  Dakota  shall 
reviaa  the  policy  document  entitled 
"Standards  far  Bvahiatian  of 
Revegetation  Suooesa  and 
RwciwiitnHwiiwd  Pttnednrea  for  Pre-  and 
Post-mining  VegetaticMi  Asaesaments"  to 
reqtdre  tfiat  evaluations  of  ground  cover 
success  be  vaKd  at  the  90  percent 
confidence  leireL 

(d)  By  June  B,  1986.  North  Dakota  shall 
submit  proposed  revisions  to  NDAC  89- 
05.2-22-07.^d)(l]  and  the  policy 
docimient  entitled  "Standards  for 
Evaluatitm  of  Revegetation  Success  and 
Recommended  I¥ocedures  for  Pre-  and 
Post-mlnfaig  Vegetation  Assessments"  or 
otherwise  propose  to  amend  its  program 
to  reqidre  that  evahiations  of  the 
8tHx:eas  of  woody  plant  stocking  be 
valid  at  die  90  percent  confidence  level. 

(e)  By  June  S,  1989,  North  Dakota  shall 
submit  proposed  revisions  to  NDAC  60- 
05.22-07.4(d)  and  the  policy  document 
endded  "Standards  for  Evaluation  of 
Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Post-mining  Vegetation  Assessments"  or 
otherwise  propose  to  mnend  its  program 
to  require  that  revegetation  success 
standards  be  met  for  at  least  the  last 
two  consecutive  years  of  the 
revegetation  responsibility  period. 

(f)  By  June  8, 1989,  North  Dakota  shall 
submit  proposed  revisions  to  NDAC  89- 
05.2r^2-02.  69-05.2-22-07  and  69-05.2- 
22-08  and  the  policy  document  entitled 
"Standards  for  Evaluation  of 
Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Post-mining  Vegetation  Assessments"  or 
otherwise  propose  to  amend  its  program 
to  include  tree  and  shrub  stocking  and 
vegetative  ground  cover  success 
standards  for  all  types  of  shelterbelts 
and  clarify  that  trees  and  shrubs  must 
meet  time-in-place  requirements  no  less 


effective  than  those  established  in  30 
CFR  818.118(b)(3)(li). 

(g)  By  )nne  a  isea  Nordi  Dakota  shall 
submit  proposed  revisions  to  NDAC  88- 
05.2-22-07.4(d)(2)  and  the  policy 
document  entit^  "Standards  for 
Evaluation  of  Revegetation  Soccess  and 
Recoounended  Procedures  for  Pre-  and 
Post-mining  Vegetation  Assessments"  or 
otherwise  propoae  to  amend  its  program 
to  require  that  vegetative  ground  cover 
on  kands  redaimed  to  fish  and  wtldhf  e 
habitat  equal  at  least  00  percent  of  the 
success  standard. 

(h)  ^  }une  a  tsaa  North  Dako4a  shall 
submit  doctaaentatioQ  that  it  has 
obtained  the  coocutrenoe  of  the 
appropriate  State  forestry  and  wikUife 
agenda*  with  the  revegetation  success 
standards  for  lands  redaimed  to  fish 
and  wildlife  habitat  recreatioB. 
shdterbelt  or  woodland  aaea.  or  shall 
subait  proposed  revisions  to  ^a>AC  88- 
a&^22r4}ff  and  ttis  policy  doaanent 
entided  "Standards  for  Evaluaticn  of 
Revegetation  Sacceas  and 
ReoonaicBded  Prooeduiea  for  Pre-  and 
Post-mining  Vegetation  Assessaaents"  or 
otherwise  propose  to  amend  its  prolan 
to  require  such  ooncuirence  oa  a  permit- 
sped&c  basis. 

(i)  By  June  a  1988.  North  DakoU  ahall 
submit  proposed  reviskms  to  the  policy 
document  entitled  "Standards  for 
Evaluation  of  Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Post-mining  Vegetation  Assesaatents"  to 
alter  the  definition  of  augmentation 
practices  to  be  consistent  with  30  CFR 
eiail6(c)(4}. 

[PR  Doc.  msm  PBed  3-0-89:  •:4S  an) 


EWVIROMMBfTAL  PWOTECTIOW 
AGENCY 

40  CFR  Pari  52 
(A-1-FRL-3S28-3] 

Approval  and  Promulgatkin  of  Air 
QiiaRy  Impiamantatton  Plana;  Rteoda 
Island;  Raasonabfy  AvafiaUa  Control 
Technoiogy  for  Tedi  lixhistrlea 


aooicv;  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  RI.  This 
revision  defines  and  imposes  reasonably 
available  control  technology  (RACT)  on 
Tech  Industries  located  in  Woonsocket 
Rhode  Island.  This  revision  is  necessary 
to  limit  volatile  organic  compound 
(VOC)  emissions  from  this  source.  The 
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effect  of  thii  action  ii  to  approve  a 
•ource-apeciTic  RACT  determination 
made  by  the  State  in  accordance  with 
commitmenta  ipecified  in  iti  Oxone 
Allainment  Plan  apprtjved  by  FPA  on 
|uly  8.  1983  (4«  FR  310261 

Thii  action  ii  being  taken  in 
aixordanre  with  Section  110  of  the 
(;iean  Air  Act 

tmc riv«  OATi:  Thu  rule  will  become 
efTective  on  Apnl  10.  1389 
AOOMSMt;  Copifs  of  the  licxuimenti 
relevant  to  thu  action  are  availrthl*!  for 
public  in.<p«>ctinn  during  norma! 
busineaa  houra  at  the  Knvimnmental 
l*rotpi:tion  Agency  Region  [,  ]V'K  Federal 
Hiiilding.  Rm   2311,  Boston.  MA  022&1. 
Division  of  Air  and  Hazardous 
Materials,  211  FYomenade  Street, 
JVovidence,  RI  02908:  Public  Information 
Reference  Unit.  Fjivironmenlai 
fVolection  Agency,  401  M  Street.  SW  . 
Washington.  DC  20480;  and  the  office  of 
the  Federal  Register,  1100  L  Street.  NW  . 
Room  ft3OT   Washinglon.  DC. 
POM  piNrrNiN  mroftMATioM  comtact 

Roberl  C   [udge   (Bl")  .565-3248.  PTS 
ft,lV3248 

tuPM.main'Ajrv  in^owmathxc  On  |uly 
14.  1988  153  FR  28809),  FPA  published  a 
Notice  of  tYoposed  Rulemaking  (NPR)  to 
approve  an  administrative  consent 
agreement  between  the  Rhode  Island 
Department  of  Environmental 
Management  (DKM)  and  Tech  Industries 
(Tech)  The  consent  agreement 
establishes  and  Imposes  RACT  to 
control  VCX"  emissions  from  Tech 
RACT  must  be  defined  for  Te<.h  under 
Rhcxie  Island  SIP  Regulation  No  l.S, 
subsection  1.^  S.  "Miscellaneous 
Facilities  Fmitling  1(X)  tons /year  or 
more 

On  May  25,  1«8«,  FJ'A  called  for 
revisions  to  the  Rhode  Island  Ozone 
AttamnienI  PIho  because  of  p+TSistenI 
violalion»  of  the  ozone  National 
Amiiieni  ,\ir  Quality  Standard  (NAAQS) 
in  Khixlf  Island   As  »u<  h.  (he  Stale  is 
r»'(]uire(l  to  twgin  the  planning  pr<><  i-nn 
anil  revise  its  demonstration  of 
attainment   However,  this  revision  will 
not  affect  Rhode  Island  i  ability  lo 
demonstrate  attainment  in  the  future 
siri(  e  the  revision  itrengthrns  the  State  s 
federally  apprtued  SIP    This  revmon 
simpty  nirtkcn  .in  enimiiun  limit  for  an 


unregulated  VOC  emitting  source  part  of 
Rhode  Uland'i  federally  enforceable 
SIP.  at  required  by  the  State  •  1982 
Drone  Attainment  Plan. 

The  version  of  the  consent  agreement 
originally  submitted  to  EPA  on  May  8. 
1987,  contained  language  which  could 
have  allowed  Tech  to  bubble  to  meet  the 
RACT  emission  limit.  As  discussed  in 
the  NPR.  the  OEM's  request  for  parallel 
processing  stated  that  language  which 
could  allow  Tech  to  bubble  would  not 
be  included  m  the  final  consent 
agreement  submitted  as  a  formal  SIP 
revision  request  On  [anuary  4.  1988.  the 
IWM  submitted  an  addendum  lo  the 
consent  agreement  which  removed  the 
language  which  could  have  been  used 
by  Tech  to  meet  RACT  on  a  facility- 
wide  daily  basis  The  consent  agreement 
we  are  approving  requires  that  Tech 
meet  its  RACT  emission  limit  on  each 
line  on  a  continuous  basis. 

The  revision  and  the  rationale  for 
KPA  s  action  were  explained  in  the  NPR 
and  will  not  be  restated  here.  No  public 
comments  were  received  on  the  NPR. 

Final  Action 

KPA  IS  approving  the  consent 
agreement  submitted  by  the  DFM  as  a 
SIP  revision  request  for  Tech  In 
WiKinsocket.  RI  The  consent  agreement 
requires  Tech  to  meet  a  RACT  emission 
limit  of  3  5  pounds  VOC/gallon  of 
coating  (minus  water)  on  a  solids 
applied  basis 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  se(  tion  3  of  Executive 
Order  12291 

Under  section  30r(b|(l)  of  the  Act. 
petitions  for  ludicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  9,  1989  This  action  may 
not  be  challenged  later  in  pn)ceedings  to 
enforce  requirements  (St,'e  section 
307(b)(2)) 

Uat  of  Subi«cta  In  40  CFR  Part  52 

Air  pollution  control,  HydriuartKins. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
re(juirements.  Incorporation  by 
reference 

So<«   Im  <)rpor«tU)n  by  n-fpirnie  of  lh«> 
Stuir  Implcmenliiluin  Man  for  Ihe  Stale  of 


Rhode  Island  was  approved  by  th«  Director 
of  the  Federal  Register  on  |uly  1.  1982. 

Date  February  21.  1988 
WUUam  K.  RaUly, 

Admmistrolor 

Part  52  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Register  Is  amended  as 
follows: 

PART  52— {Ay ENDED] 

Subpart  CK>— Rhoda  Isiand 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U  S  C  74Cn-7&41 

2  Section  52.2070  is  amended  by 
adding  paragraph  (c)(32)  to  read  as 
follows 

S  52J070    IdwrtHtcabon  ot  plan. 

■  •  a  •  • 

(()  •    •   • 

(32)  Revisions  submitted  on  May  6, 
1987.  October  15,  1987,  and  January  4, 
1988  by  the  Rhode  Island  Department  of 
Fjivironmental  Management  consisting 
of  an  administrative  consent  agreement 
which  defines  and  imposes  RACT  to 
control  volatile  organic  compound 
emissions  from  Tech  Industries  in 
Woonsocket.  Rhode  Island. 

(i)  Incorporation  by  reference 

(A)  An  administrative  consent 
agreement  (86-12-AP).  except  for 
Provisions  7  and  8.  between  the  Rhode 
Island  Department  of  Environmental 
Management  and  Tech  Industries 
effective  June  12,  1986. 

(B)  An  addendum  to  the 
administrative  consent  agreement  (86- 
12-AP)  between  the  Rhode  Island 
Department  of  Environmental 
Management  and  Tech  Industries.  The 
addendum  was  effective  November  24. 
1987 

(C)  letters  dated  May  6,  1987,  October 
15.  1987:  and  January  4,  1988  submitted 
to  the  Environmental  Protection  Agency 
by  the  Rhode  Island  Department  of 
Environmental  Management, 

3  In  §  52.2081,  the  Table  52.2081  is 
amended  by  adding  the  following  entry 
to  the  end  of  No  15  The  date  approved 
by  FPA  and  the  Federal  Register  citation 
will  be  the  publication  dale  and  citation 
of  todays  document. 


§S2.2M1    EPA< 


Table  52.2081— EPA— Approved  Rlm-ES  and  Regulations 


Dale 


SW«Cawiof.  Tmrsubltaci  adc^Mby        "^"g^**        f^Om^na^tma 


52.ae7o 


No.  15 


Oonkst  el  Organic 
SokMni  EflMHona. 


11/24/87 


3/ie/aa- 


._  53FR_ 


(CK32).. 
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40  CFR  Part  52 
[A-1-fRL-3527-«] 

Approval  and  Promulgation  of  Air 
Quattty  Imptamentatlon  Plans; 
Maasachuaatts;  Mlscallanaous 
Amandmants  to  the  StP 


r  BnviTWHuental  Protection 
Agency  fEPA}. 
action:  Final  rule. 

•Oi<H*Al*Y:  EPA  is  approving  parts  and  is 
taking  no  action  on  other  parts  of  State 
Imptementation  Pfan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Massachusetts.  These  revision  involve 
regulatory  amendments  and  additions  to 
SIP  rBgulatkun  for  new  source  review, 
gasoline  marketing,  monttoring  and 
reporting,  and  surface  coating.  EPA  is 
approving  those  parts  of  the  revisions 
reiating  to  new  sotntx  review,  gasoline 
marketing  facilities,  and  monitoring  and 
reporting  regulations.  EPA  is  taking  no 
action  at  this  time  on  those  parts  of  the 
revisions  concerning  the  surface  coating 
reguiatioos. 

These  revtakms  are  acfaninistrative 
and/or  procedoral  in  nature  and  do  not 
effect  air  cjaality  or  the  abihty  of  the 
CoBUBonwaahfa  of  Masaachusetts  to 
attain  and  maintain  the  National 
Ambient  Air  Quality  Standards 
(NAAQS).  The  intended  effect  of  this 
action  is  to  approve  revisions  made  by 
the  Commonwealth  of  Massachusetts  in 
accordance  with  section  110  of  the 
Clean  Air  Act. 

EFFECTivi  DATE:  This  rule  will  become 
effective  on  April  10. 1989. 
ADORCSacs:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Management 
Division.  U.S.  Environmental  Protection 
Agency,  Region  L  JFK  Federal  Building, 
Room  2313,  Boston.  MA  02203:  the 
Department  of  Enviroomental  Quality 
Engineering.  Division  of  Air  Quality 
Control.  One  Winter  Street  8th  Floor. 
Boston,  MA  02108;  and  Public 


COiWMWl 

R/KCT    on    Tacft 
yndai  1S..5  (Proosna*  7 
6  not  appri^red). 


tnfonnation  Reference  Unit. 
Enviroinwiital  PhJlectioa  Agency.  401  M 
Street  SW..  Washington  DC  20400. 

FOR  RJHTMER  INFORIMTION  COfCTACT: 

Lorenzo  Thantu  (OTT)  566-3250;  FTS  835- 
3250. 

SUPPLEMENTARY  INFORMATION:  On  July 
2Z  1988  (53  FR  27716),  EPA  published  a 
Notice  of  Proposed  Rnkmakii^  (NPR) 
for  revisions  to  the  Commonwealth  of 
MaasachuMtts  SIP.  The  KPR  proposed 
to  approve  the  SIP  revisions  for 
regulatory  amenehnents  to  new  source 
review  regulations  310  CMR  7.02(2)(b)  4. 
5,  and  6;  gasoline  markedng  faciiitiea 
regulations  310  CMR  7J)2(12)(b)(3)  and 
7.02(12)(d[);  and  monitoring  and  reporting 
regulation  310  CMR  7.14.  The  f^R  also 
proposed  to  approve  the  amendments  to 
surface  eoatiqg  regslatioa  310  CMR  7.18 
with  the  understanding  that  the 
Commonwealth  of  Massachusetts  would 
further  amend  the  regulations  in 
accordaace  with  requirements  outlined 
in  that  NPR,  The  NPR  stated  that  those 
requirements  had  to  be  incorporated 
and  adopted  by  the  Commonwealth 
before  BPA  could  promulgate  fmsl 
approval  of  the  revisions  to  310  CMR 
7.ia 

However.  EPA  is  taking  no  action  on 
the  DEQE's  amendments  to  the  surface 
coating  regulation  310  CMR  7.18  at  this 
time.  The  DEQE  intends  to  further 
amend  310  CMR  7.18  at  a  later  date  as 
part  of  its  Phase  I  conuaitments  of  the 
Post  '87  Ozone  Nonattainment 
requirements.  Phase  I  commitments 
include  correcting  deficiencies  and 
inconsistencies  in  the  existing  federally 
approved  VOC  regulations  in  response 
to  EPA's  May  25. 1988  call  for  revisions 
to  Massachusetts'  Ozone  Attainment 
Plan.  The  surface  coating  amendments 
being  discussed  here  fall  under  the 
Phase  I  commitments. 

Therefore.  EPA  is  approving  the 
DEQE's  amendments  to  regulations  310 
CMR  7.02(2)(b]  4,  5,  and  a;  310  CMR 
7.02(12)(b}(3)  and  7.02(12Kd):  and  310 
CMR  7.14:  and  is  taking  no  action  (»  the 
DEQE's  amendments  on  regulation  310 
CMR  7.18  at  this  time.  A  more  detailed 
deacription  of  these  revisions  and  EPA's 
rationale  for  approving  them  were 


provided  in  the  NFK  and  will  not  be 
restated  here. 

Public  Commeot 

A  comment  letter  was  received  on  the 
DEQE's  amendment  of  the  surface 
coating  regulations  for  automobiles  and 
miscellaneous  metal  parts  and  products. 
EPA  will  respond  to  this  comment  at  the 
time  it  takes  action  on  the  relevant 
revisions. 

Final  Action 

EPA  is  apfHDviog  the  CoramoDweslth 
of  Massachusetts  State  Implementation 
plan  revisions  for  regulatory 
amendments  to  Regulations  310  CMR 
7.02(2)(b)  4.  5,  6:  7.02(12)(d);  and  7.14. 

EPA  is  taking  no  action  on  the 
araeodments  to  Regulation  310  CMR  7,18 
at  this  time  with  the  understanding  that 
the  CommoQweahh  of  Massachusetts 
intends  to  further  amend  this  regulation 
and  EPA  will  take  action  on  the 
amendments  in  a  separate  rulemaking  at 
a  latter  date. 

The  Office  of  Management  and  Budpet 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307fb)(l)  of  the  act 
petitions  for  )udicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropnate 
circuit  by  (60  days  from  date  of 
publication).  This  action  may  not  be 
challenged  later  in  proceedmgs  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  In  40  CFR  Part  52 

Air  pollution  conbT>l.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations,  N'itrogen 
dioxide,  Ozone.  Particulate  matter, 
Reporting  and  recorcflceeping 
requirements,  Sulfur  dioxide. 

Nate, — IncarporatioB  by  reference  of  the 
State  Implenentatiaa  Plan  for  the 
Common weahh  of  MasMdweetts  was 
approved  by  tlie  Director  of  the  Federal 
Register  on  July  1.  igK. 
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lUtf   Frhruary  P    KMH 
WlUlam  K   Rallly. 

Part  S2  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Re^tulations  is  ampndt»d 
as  follows 


PAHT  52— (AMENDED I 

Subpert  W— MasMctHJMtt* 

1  The  authonty  citation  for  Part  S2 
continues  to  read  as  follows 

Authority  42  i:  S  C  ''401  r«42. 

2  Section  52.1120  is  amended  by 
adding  parHKraph  (r|(72)  to  read  as 
follows 


}S2.1iaO    Mwittflcatton  of  plan. 


I': 


(72)  Revisions  involving  regulations 
310  CMR  7  02(2)(b)  4.  5.  and  6. 
7  02(12)(b)3:  7  02(12)(d).  and  7  14  were 
submitted  on  November  21.  1986  and 
[anuary  l,").  1987.  by  the  Department  of 
[■jivirt)nmental  Quality  Flnj?ineenng 
(DF.QF) 

(i|  Incorporation  by  reference  (A) 
Regulation  310  CMR  7  02(2)(b)  4,  5.  and  8 
are  amended  and  became  effective  on 
February  8,  1987 

(B)  Regulation  310  CMR  7.02(12)(b)3  Is 
deleted  and  became  effective  on 
February  6,  1987 


(C)  Regulation  310CMR  7  02(12)(d)  is 
amended  and  became  effective  on 
February  6,  1987. 

(D)  Regulations  310  CMR  7  14  (2)  and 
(3)  are  added  and  became  effective  on 
February  8,  1987 

(E)  The  Commonwealth  of 
Massachusetts  Regulation  Filing 
document  dated  January  15. 1987  is 
provided  and  states  that  these 
regulatory  changes  became  effective  on 
February  6.  1987 

(ii)  Additional  materials.  The 
nonregulatory  portions  of  the  state 
submittals. 


IS2.1167    (AnwndMl) 

3.  Table  52.1187  in  |  52.1167  is 
amended  by  adding  the  following  entries 
to  the  table  to  read  as  follows: 


Table  52  1 167.— EPA-Approved  Rm.ES  and  Requotkxs 


Slat*  c«atoo 


T)«ta/*ubfK< 


tubfTvnsd 
by  Stat* 


«ppro»>J       Osgalw 
by  EPA 


Sadlon 
M  1120 


Cornnnnte/unspprovd  Mcaona 


310  CMR  r  03 


J10CMR  TCWtiTVbo 
110  OJR  7  02l1?X<fl_ 


Ptan*  and  woraval  and  mnmman  Im- 
taaon. 


Staga  I  vmpoi  raoo««ry .. 


3»0  CMR  /  \M2) 
310  CUT*  r  M<3) 


Taal  Matfwdi  appAcatiia  to  3tO  CMR 

702(1?) 

ConOnuoua  tmwana  Uonaonng 
Cor«nuoua  Emaaiona  UonHormg 


iw2i,'(ie 

I/IS/B? 

11.21/86 

11/21/8* 
1/15/87 

11/21/86 

1/15/86 
l1'21/86 

1'15/B7 


3/10/89  54  FR 

3/10/89  54  FR 

3/10/89  54  FR 

3/10/89  54  FR 

3    10'88  54  FR 


72     7  02(2Kb)  4,  5  and  e-naw  aouroa  mumrn 


72     7  02<i2)(b)3i 

72     Raquaaa  EPA  approwad  leal  watfwds  or 
EPA  approwad  a(tama»Ma. 

72     R««arancM  40  CFR  Part  51   Appandbi 

P 
72     Eitafatariaa  comptanca  data  kx  maot- 
ng  tha  raquramanta  ol  7  14<2) 


[VH  Dw.  ae-iJai  Kilc<i  >»-«»;  «  as  ^m] 
MUJMO  coot  liao  se  m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Oftic*  of  CtiHd  Sopport  and 
EnforcafTMnt 

45  CFR  Part  30« 

M«dlcal  Support  Enforcement 

*0«»«CV.  Family  Supp<jr1  Administration. 
Office  of  C:hild  Support  Fjifon:emenl 
(OCSF.) 

Program  OCSF,— Medu.ul  Support 
Fjiforrement 

ACnotC  Rule  related  notice  to  the  public 
of  appmved  provisions 


r.  Final  rule  for  medical  support 
enforcement  was  effective  when 
published  in  the  Fadaral  Ragistar  on 
September  Id,  1988  (53  FR  38014).  except 
for  the  Information  collection 


requirements  in  i  308.51  (b)(3)  and  (b)(5) 
which  were  pending  OMB  approval 
O.MB  approved  these  information 
collection  requirements  on  December  20, 
1988  under  OMB  control  number  0970- 
0070  This  notice  informs  the  public  that 
the  provisions  of  |  308.51  (b)(3)  and 
(b)(5)  are  now  in  effect 

iFFlcnvi  OATt  March  10.  1«89 
worn  FVmTHCR  mrOMMATIOM  COMTACr 

Andrew  )   Hagen,  Policy  Branch,  OCSE, 
(202)  252-5375. 

su^^UMCNTAirv  infomma-dom:  The 

medical  support  enfon  ement  final  rule, 
published  on  September  16,  1988  (53  FR 
38014),  included  information  collection 
requirements  in  S  308.51  (b)(3)  and 
(b)(5).  The  final  rule  document  specified 
that  the  effective  date  for  the  final  rule 
was  the  September  16.  1988  publication 
date,  except  for  the  provisions  of 
I  308.51  {b)(3)  and  (b)(5),  which  were 
pending  OMB  approval 

The  final  rule  at  45  CFR  308.51  (b)(3) 
n'quires  all  State  IV-D  agencies  to 


develop  written  criteria  to  identify  cases 
not  included  under  paragraphs  fb)(l) 
and  (b)(2)  with  a  high  potential  for 
obtaining  medical  support  based  on 
evidence  that  health  insurance  may  be 
available  to  the  absent  parent  at  a 
reasonable  cost  and  facts,  as  defined  by 
Slate  law.  regulation,  procedure  or  other 
directive,  which  are  sufficient  to 
warrant  modification  of  the  existing 
support  order  to  include  health 
insurance  coverage  for  a  dependent 
child(ren). 

The  final  rule  at  45  CFR  306.51(b)(5) 
requires  IV-D  agencies  to  provide  the 
custodial  parent  with  health  insurance 
policy  information  when  the  absent 
parent  secures  coverage  for  the 
dependent  child(ren).  This  includes  any 
information  available  to  the  IV-D 
agency  about  the  health  insurance 
policy  which  would  permit  a  claim  to  be 
filed  or,  in  the  case  of  HMOs  and  PPO  s. 
services  to  be  provided. 


OMB  appit)ved  the  information 
collection  requirements  In  {  306.51  (b)(3) 
and  (b)(5)  on  December  20, 1988.  The 
OMB  control  number  U  0970-0070.  We 
are  informing  the  public  that  the 
provisions  of  {  306.51  (b)(3)  and  (b)(5) 
are  now  in  effect. 

Dated:  February  28. 1988 

Wayoa  A.  SUntoo, 

Director.  Office  of  Chi/d  Support 
Enforcement. 

[FR  Doc  89-5282  Filed  3-»-e9;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

4t  CFR  Parts  505  and  553 

(APD  2800.12  CHGE  83] 

General  Servlcea  Administration 
Acquisition  Regulation;  Congressional 
Notification  of  Contract  Awards 

AOENCY:  Office  of  Acquisition  Policy, 
CSA. 

ACTION:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5  (APD  2800.12),  is 
amended  to  delete  S  S  505.301  and 
505.302  that  unnecessarily  repeat  the 
Federal  Acquisition  Regulation  (FAR);  to 
revise  SS  505.303  and  505.403  to  update 
office  titles  and  symbols;  to  revise 
S  505.303-70  to  modify  the  reporting 
requirements  and  procedures  for 
notifying  Congress  of  proposed 
substantial  awards:  and  to  delete 
S  553.370-2932  that  illustrated  the  CSA 
Form  2932.  Proposed  Substantial 
Contract  Awards.  The  CSA  Form  2932 
has  been  canceled. 
EFFWrnvi  DATE  March  27. 1989. 
FOfI  RJRTHER  MFORMATION  CONTACT. 
Ms.  Ida  Ustad.  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP), 
(202)  586-1224. 
SUPPLEMENTARY  INFORMATKMC 

Background 

This  rule  was  not  published  in  the 
Federal  Register  for  public  comment 
because  it  provides  Intemal  operating 
procedures  for  GSA  contracting 
activities  and  has  no  impact  on 
contractors  or  offerors. 

Impact:  The  Director,  Office  of 
Management  and  Budget  (OMB),  by 
memorandum  dated  December  14. 1984. 
exempted  certain  agency  procurement 
regulations  from  Executive  Order  12291. 
The  exemption  applies  to  this  rule.  The 
rule  simply  amends  the  GSAR  to 
provide  intemal  operating  procedures. 
TTierefore.  no  regulatory  flexibility 


analysis  has  been  prepared.  The  rule 
does  not  contain  any  information 
collection  requirements  that  require 
OMB  approval  under  the  Paperwork 
Reduction  Act. 

list  of  SubjecU  in  48  CFR  Farts  505  and 
553 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  505  and  553  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c)r 

PART  505-PUBLICIZING  CONTRACT 
ACTIONS 

505.301  [Rwnoved] 

2.  Section  505.301  is  removed. 

505.302  [RemovMl] 

3.  Section  505.302  is  removed, 

4.  Section  505.303  is  revised  to  read  as 
follows: 

505.303  Aimouncemant  of  contract 


By  complying  with  505.303-70 
contracting  officers  automatically  fulfill 
the  reporting  requirements  of  FAR 
5.303(a). 

5.  Section  505.303-70  is  revised  to  read 
as  follows: 

505J03-70    Notification  of  proposed 
substantial  swds  and  awards  InvoMng 


(a)  Applicabilit}'.  The  notification 
procedures  in  paragraph  (b)  of  this 
section,  apply  only  to  proposed  awards 
involving: 

(1)  A  contract  with  the  Small  Business 
Administration  (the  8(a)  program). 

(2)  A  supply  contract  exceeding  or 
estimated  to  exceed  $500,000  (except  for 
(i)  motor  vehicles,  (ii)  products  whose 
points  of  origin  are  not  readily 
identifiable  or  (iii)  products  involving 
foreign  production  points). 

(3)  A  design  (Architect/Engineer) 
contract  or  construction  contract 
exceeding  or  estimated  to  exceed 
$500,000. 

(4)  Any  other  contract,  or  class  of 
contracts,  in  excess  of  $25,000  for  which 
a  Member  of  Congress  has  specifically 
requested  notification  of  award, 

(b)  Notification  procedures.  (1)  The 
Office  of  Congressional  Affairs  (S)  will 
notify  the  heads  of  contracting  activities 
in  writing  with  the  names  of  Members  of 
Congress  who  wish  to  be  notified  of  any 
or  all  contract  awards  in  excess  of 
$25,000  to  contractors  located  within 
their  district  or  State,  as  applicable. 
Upon  such  notification,  the  contracting 
activities  will  facsimile  or  hand  deliver 
applicable  notices  of  award  to  S.  A  copy 


of  the  submittal  should  be  provided  to 
the  regional  Congressional  liaison  office. 

(2)  Except  for  submittals  hand 
delivered  to  S.  the  submittal  must  be 
made  by  facsimile  transmission  and.  in 
the  case  of  proposed  8(a)  awards,  on 
GSA  Form  2677.  Minority  Contract  Fact 
Sheet.  Except  for  contracts  awarded 
under  unusual  and  compelling  urgency 
notification  to  S  must  be  made  46  hours 
in  advance  of  award.  Notification  to  S  of 
awards  made  under  unusual  and 
compelling  urgency  must  be  made  at  the 
same  time  notification  is  made  to  the 
contractor.  If  the  48  hour  timeframe  for 
advance  notification  to  S  cannot  be  met. 
the  Contracting  Director  must  notify  S 
by  telephone. 

(3)  The  notification  to  S  must  contain: 
(i)  Identification  of  the  t\-pe  of 

contract  and  contractor  using  the 
following  codes: 

(A)  DQ  for  definite  quantity  contract 

(B)  SC  for  schedule  contract 

(C)  rC  for  indefinite  delivery  conlra(.t 
other  than  schedule. 

(D)  S  for  small  business  concern. 

(E)  SD  for  small  disadvantaged 
business  concern. 

(F)  O  for  other  than  a  small  business 
concern. 

(G)  NLS  for  not  labor  surplus  area. 
(H)  LS  for  labor  surplus  area. 

(ii)  Tlie  company  name  and  address 
(including  county  and  Congressional 
district)  and  the  dollar  value  for  each 
production  point,  ^^^len  there  are 
multiple  production  points  and  specific 
items,  and  their  points  of  production  are 
not  shown,  or  when  the  number  of 
production  points  exceed  10.  write 
"multiple"  and  indicate  immediately 
after,  in  parentheses,  the  total  number  of 
production  points. 

(iii)  The  quantity  and  unit  in 
parentheses,  for  definite  quantity 
awards  by  production  poinL  Indicate  the 
name  of  the  receiving  agency  next  to  the 
applicable  quantity  and  identify  the 
requirement  or  portion  thereof  for 
overseas  use. 

(iv)  A  point-of-contact  name  (where 
available)  and  telephone  number  for 
each  award  recipient  and  each  point  of 
production. 

(v)  A  statement  when  Congressional 
Interest  is  involved. 

Congressional  interest:  (Name  of 

Congressman/Senator) 
f Indicate  State/ Distnctj 
I  Describe  interest) 

(vi)  The  contracing  officer's  name  and 
telephone  number  for  each  award. 

(4)  The  notification  to  S  will  contain 
sensitive  preaward  information  and 
should  be  labeled  accordingly.  S  and 
regional  Congressional  haison  offices 


BEST  COPY  AVAILABLE 
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will  be  respontlbifl  for  th«  Mcuiity  of 
•uch  hifonn«Hon  and  wlH  esUbHch 
procedurea  govemhuth«  release  of  such 
InformaHon  before  offldal  ootMcation 
of  award.  Unlesa  otherwiae  authorized 
by  the  contracttnf  officer,  the  release  of 
such  tnfomiatiaii  prior  to  award  shall  be 
limited  to  Members  of  Confress  and 
their  staff 

(c)  Release  of  awards.  (1)  Release  of 
notifications  which  require  priority 
processing  as  determined  by  th*- 
Associate  Administrator  for 
Congressional  Affairs  will  b<> 
accomplished  af  the  time  and  date 
specified 

(2)  Unless  notified  to  the  contrary, 
contracting  activities  may  releas** 
awards  of  the  type  described  in 
paragraphs  (a)  and  (b|  of  this  section,  or 
Information  pertinrnt  thereto,  upon  the 
expiration  of  two  full  worVdays  (48 
hours)  after  the  time  and  date  of 
notification  lo  S  established  either  by 
the  facsimile  tranamisaion  or  hand 
delivery 

6  Section  505  403  is  revised  to  read  as 
follows: 


SOft.403 

ConQraas. 

When  responding  to  a  Congn'saional 
inquiry  would  rasuit  in  diiHJuaure  of 
claaaified  matsnai,  cunfUlantiai  boainess 
informalioa.  or  uifomuition  prejudicial 
to  a  competiUve  acquuitioo,  the 
contracting  offiuaia  shall  consult  with 
assigned  legal  eouns«l.  refer  the 
proposed  raply  to  the  head  of  the 
contracting  activity  (HtlA).  and  inform 
the  OfTica  of  Cungreaaiunal  Aftairs  of 
the  action  taken. 

PART  SS3— Fomn 

S6SJ70-2M2    [Wamovadl 

7  Section  VW  370-2*12  is  removed 

D«l«a  Miin  h  I.  liMH. 
UdMfd  H.  Ho^  111. 

Amnztate  AifmutiwOvtor  fur  AvifuiBit>iin 
PvJii  y 
\m  Doc   a»  VMM  Klletl  >-»aH:  ft46  anil 


DEPARTMENT  Of  THE  INTERIOR 

Ftah  and  WWdM*  Swvtc« 

SO  CFR  P«r1  17 

cnaan^arwi  ana  inntnwnmo  isnuuiv 
and  Plants;  Endangfd  Statu*  for 

initarai 


.  The  Service  deteraiiBea  a 
plant  SaiTOcenia  rubra  sap. 
ahbamemia  (Alabama  canebrake 
pitcher-plant),  to  be  an  endangered 
species  under  the  authority  contained  In 
the  Endangered  Species  Act  (Act)  of 
1973.  aa  amoKlad.  Sarrocmaia  rubra  sap. 
a/abcunensia  Is  currently  known  from 
only  12  sites  in  3  central  Alabama 
counties.  However,  only  four  of  these 
are  of  significant  sixe  and  two  sites  are 
imminently  threatened.  Over  50  percent 
of  this  species'  populations  have  been 
lost  through  habitat  destruction, 
succession  (due  to  fire  exclusion),  over- 
coUactlng.  and  adverse  land  use 
practices  Rxtant  populations  continue 
to  be  degraded  by  these  factors.  This 
action  will  extend  the  Act's  protection 
to  Sarrocenia  rubra  sap.  a/abamensis. 
tmcnvi  OATi:  Apnl  10. 1960. 
AOOncMCS:  The  complete  Hie  for  this 
rule  IS  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Jackson  Field  Office.  U.S. 
Fish  and  Wildlife  Service,  Jackson  Mall 
Office  Center.  Suite  316,  300  Woodrow 
Wilson  Avenue.  Jackson.  Mississippi 
39213 

ran  HMTHDi  aiPOWnaTiosi  cohtact 
Ms.  Cary  Norquiat  at  the  above  address 

(eoi/ges-tgoo  or  fts  48o-«900). 
rairri 


AOastcr:  Fiah  and  Wildlife  S*>rvii«. 
Interior 

Acnosi:  Fuial  ruia. 


BackgrtMind 

Sarrocenia  rubra  sap  aktbomenaia.  a 
member  of  the  pitcher-piant  familfy.  is  a 
camivoroua  herb  anaiag  fFom  a  rhizome 
This  species  produces  two  types  ol 
pitchers  (hollow  leaves)  and  occasKMial 
phyllodia  (flattened  leaves)  each  season. 
Spnng  pitchers,  appearing  with  flowers, 
are  20-60  centimeters  (cm)  (7.87-19J' 
Inches)  in  length  and  recurved,  the 
summer  pitchers  are  larger  (20-70  cm 
(7  87-27  6  inches)]  and  erect.  Flowers 
are  maruiin  in  color  and  borne  singly  on 
scapes  up  to  60  cm  (2  feet)  tall.  Th^  fruit 
IS  a  capsule  Plowenng  occurs  from  late 
Apnl  through  early  June  (Case  and  Caae 
1974  and  1976;  Krai  1983.  McDaniel  1986. 
McDaniel  and  Troup  1982) 

Surrvcenia  rubra  ssp  alah<imensjs  is 
endemu  to  a  three  county  area  m 
central  Alabama.  The  first  collections  of 
this  species  were  made  during  the  early 
moo's  by  Pollard  and  Maxon  (McDaniel 
and  Troup  1982)  and  Harper  (1918.  1922) 
However.  Case  and  Case  (1974)  were 
the  first  to  formally  recognrre  these 
plants  as  a  djiilnci  taxon 

There  has  been  considernble 
disagreempnt  regarding  the  proper 
taxonomic  disposition  of  this  taxon  and 
the  Si^rroi  enia  rubra  complex  in 
general  The  taxonomic  history  of 
Sarmrrnia  rubra  ssp  alabawensis  has 
been  discussed  In  detail  by  vanous 


authon  (Case  aad  Caa«  1976.  McDaniel 
igae.  McDaniel  and  Tnmp  lOBZ}. 
Sarrocenia  rubiti  tap.  aiaboioensis  was 
given  no  recognition  within  Sairacenia 
rvbra  by  Bell  (1M8).  In  other  studies  it 
has  been  referred  to  aa  a  rcfional 
variant  (McDaniel  1966. 1971).  a 
subspecies  (Schnell  1977, 1979).  and  a 
species  (Case  and  Case  1974, 1970: 
McDaniel  1966).  According  to  Case  and 
Case  (1976)  and  McDaniel  (1986). 
confusion  regarding  its  taxonomic 
validity  stems  from  the  presence  of 
alleged  "intermediates"  which  are 
actttally  eoologicaliy  indocsd  variants  or 
introgressed  hybrids.  Hybridization  has 
been  well  documented  in  Sarrocenia 
species  (Bell  1952.  Bell  and  Case  1956. 
McDaniel  1971). 

Detailed  comparisons  of  Sarraofmu 
rubra  ssp.  alabamentia  with  other 
members  of  the  Sarrocenia  rubra 
complex  {Sarrocenia  rubra  ssp.  font^ii. 
Sarrocenia  rubra  ssp.  wherryi, 
Sarrocenia  rubra  ssp.  gulfensis. 
Sarrocenia  rubra  ssp.  rubra]  are  given 
by  Case  and  Case  (1976).  Schnell  (1977). 
and  McDaniel  (1986).  Leaf  ahape  u 
accepted  as  the  moat  significant 
diagnostic  character  in  Samcetuo  (Bell 
10«8;  Case  and  Case  1978:  McDaniel 
1971. 1968:  Schnell  1977).  Authors  agree 
that  Sarrocenia  rubra  asp.  aiabamenaia' 
distinctrveneas  is  best  diapUjred  in  its 
large  summer  pitchers  which  are 
distinctively  shaped,  puberuleot,  yellow- 
green  in  color  and  inconspicuously 
veined  and  aerolate  in  the  upper  portion 
(Case  and  Caae  1874. 1976:  McDaniel 
1966:  Schnell  1977).  Sarrocenia  rubra 
ssp  alabamenats  and  other  membcn  of 
the  Sarrocenia  rubra  complex  maintain 
their  morphological  distinction  when 
grown  under  standardised  conditions 
(Case  and  Case  1976.  Schnell  1977). 

Sarrocenia  rubra  ssp.  aktbamensia 
occurs  in  sandhill  seapa.  swampa.  and 
bogs  along  the  fall-line  of  central 
Alabama.  Soils  are  acidic,  highly 
saturated,  deep  peaty  sanda  or  clays. 
Histoncally,  Sarrocenia  rubra  ssp. 
alabomenais  occurred  in  open  boggy 
areas  with  little  woody  competition 
(Case  and  Case  1974.  Harper  1922). 
However,  due  to  fire  exclusion,  mu'  h  of 
this  habitat  has  become  invaded  by 
woody  vegetation.  Populations  whirh 
have  survived  in  these  areas  are  weak 
and  dei  lining  due  to  Increased 
competition  and  shading.  Other 
reniHirung  habitat  has  been  adversely 
modified  by  changes  in  land  use, 
particularly  increased  agricultural 
usage,  and  are  now  located  in  pastures 
or  on  nghts  of-way. 

This  pitcher  plant  grows  in  full  sun  or 
light  shade  in  association  with 
cinnamon  fern  [Osmunda  cinsiamontfu). 


pipeworts  (Eriocaulon  sp.),  orchids 
{CaJopogon.  Cleiates,  Pogonia),  yellow- 
eyed  grasses  [Xyris sp),  beak  rushes 
[Rhynchospom  sp.),  sundews  [Drosera 
sp.),  and  butterworts  [Pinguicula  sp.). 
Woody  associates  may  Include  cane 
[Anindinaria  tecta),  bamboo-vine 
[Smilax  laurifolia),  sweet  bay  [Magnolia 
virginiana),  alder  (Alnua  sp.),  red  maple 
[Acer  rubrum).  poison  sumac  [Rhus 
vemix],  and  wax  myrtle  [Myrica  sp.). 

Sarracenia  rubra  ssp.  alabamensis 
has  been  reported  from  28  sites  in 
central  Alabama:  however,  16  of  these 
populatioiu  have  been  destroyed 
through  habitat  destruction,  herbicide 
application,  over-collecting,  and/or 
succession  (due  to  fire  exclusion). 
Extensive  searches  of  suitable  habitat 
for  additional  populations  have  been 
conducted  for  over  20  years  by  F.  Case 
(personal  communication  1987), 
McDaniel  and  Troup  (1982)  and  many 
others.  Currently,  Sarrocenia  rubra  ssp. 
alabamenaia  is  known  to  exist  at  only  12 
sites  in  central  Alabama  including  5 
populations  in  Autauga  County,  5  in 
Chilton  County,  and  2  in  Elmore  Coimty. 
Only  4  populations  are  of  significant 
size,  having  from  70  to  300  plants.  Of  the 
remaining  sites.  2  have  limited 
populations  (25-60  individuals)  and  6 
have  poor  populations  (2-20 
individuals).  As  previously  discussed, 
most  populations  occur  in  impacted 
areas,  resulting  in  individuals  often 
being  lost  due  to  adverse  land  use 
practices.  All  sites  are  on  privately- 
owned  lands. 

Federal  actions  involving  Sarracenia 
rubra  ssp.  alabamensis  began  with 
section  12  of  the  Endangered  Species 
Act  of  1973,  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  TTiis  report 
designated  as  House  Document  No.  94- 
51,  was  presented  to  Congress  on 
January  9, 1975.  On  July  1. 1975,  the 
Service  pubUshed  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2).  now  Section 
4(b)(3)(a).  of  the  Act  and  of  its  intention 
thereby  to  review  the  status  of  those 
plants.  On  June  16. 1976,  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1.700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act. 
Sarracenia  ruba  ssp.  alabamensis  was 
included  in  the  Smithsonian  petition  and 
the  1976  proposal.  General  comments 
received  in  relation  to  the  1976  proposal 
were  summarized  in  an  April  26. 1978. 


Federal  Register  publication  (43  FR 
17909). 

The  Endangered  Species  Act 
Amendments  of  1976  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  In  the  December  10, 1979,  Federal 
Register  (44  FR  70796).  the  Service 
published  a  notice  of  withdrawal  of  the 
June  16, 1976,  proposal,  along  with  four 
other  proposals  that  had  expired. 
Sarrocenia  rubra  ssp.  alabamensis  was 
included  as  a  category  1  species  in  a 
revised  list  of  plants  under  review  for 
threatened  or  endangered  classification 
published  in  the  December  15, 1980, 
Federal  Register  (45  FR  82480).  Category 

1  comprises  taxa  for  which  the  Service 
presently  has  sufficient  biological 
information  to  support  their  being 
proposed  to  be  listed  as  endangered  or 
threatened  species. 

On  November  28, 1983.  the  Service 
published  a  supplement  to  the  notice  of 
review  for  native  plants  In  the  Federal 
Register  (48  FR  53640);  the  plant  notice 
was  again  revised  September  27, 1985 
(50  FR  39526).  Sarracenia  rubra  ssp. 
alabamensis  was  included  as  a  category 

2  species  in  the  1983  supplement  and  the 
1985  revised  notice.  Category  2  species 
are  those  for  which  listing  as 
endangered  or  threatened  species  may 
be  warranted  but  for  which  substantial 
data  on  biological  vulnerability  and 
threats  are  not  currently  known  or  on 
file  to  support  a  proposed  rule.  Data 
obtained  over  the  last  few  years  now 
support  its  reelevation  to  category  1  and 
listing  as  endangered.  The  data 
demonstrate  a  limited  distribution  and 
continuing  threats  to  the  species. 

Section  4(b)(3)  of  the  Endangered 
Species  Act,  as  amended  in  1982, 
requires  the  Secretary  to  make  certain 
findings  on  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(l]  of 
the  1982  Amendments  further  requires 
that  all  petitions  pending  on  October  13. 
1982.  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Sarrocenia  rubra  ssp. 
alabamensis  because  of  the  acceptance 
of  the  1975  Smithsonian  report  as  a 
petition.  In  October  of  1983, 1984, 1985, 
1986,  and  1987,  the  Service  found  that 
the  petitioned  listing  of  Sarracenia 
rubra  ssp.  alabamensis  was  warranted, 
but  that  listing  this  species  was 
precluded  due  to  other  higher  priority 
listing  actions.  On  April  21. 1988.  the 
Service  published  in  the  Federal 
Register  (53  FR  13230).  a  proposal  to  list 
Sarrocenia  rubra  ssp.  alabamensis  as 
an  endangered  species.  The  Service  now 
determines  Sarracenia  rubra  ssp. 
alabamensis  to  be  an  endangered 


species  with  the  publication  of  this  final 
rule. 

Summary  of  Comments  and 
Recommendations 

In  the  April  21, 1988.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  inviting  public 
conunent  was  pubUshed  in  the 
"Montgomery  Advertiser"  (Montgomery, 
Alabama)  on  May  9, 1988. 

Two  comments  were  received  and 
both  were  supportive  of  the  listing, 
including  one  from  a  conservation 
organization  and  one  from  a  private 
individual.  The  conservation 
organization  noted  that  this  species 
receives  some  legal  protection  under  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  which  had  not  been  addressed 
under  "Summary  of  Factors  *  *   *," 
Factor  D.  The  individual  supphed 
additional  distributional  and  threat 
information,  which  has  been 
incorporated  into  the  appropriate 
sections  of  the  rule.  In  addition,  he 
expressed  his  discontent  with  its  listing 
as  a  subspecies,  instead  of  as  a  full 
species.  There  is  disablement  regarding 
the  exact  taxonomic  rank  of  this  species 
(see  "Background").  In  the  most  recent 
peer-reviewed  journal  this  speaes  was 
presented  as  Sarracenia  rubra  ssp. 
alabamensis.  If  formally  redescribed  as 
a  full  species,  as  recommended  by 
McDaniel  (1988),  an  editorial  change 
will  be  made  to  the  List  of  Endangered 
and  Threatened  Wildlife  and  Plants,  to 
reflect  this  nomenclatural  change. 

Summary  of  Factors  Affecting  tiie 
Species 

After  a  thorou^  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Sarracenia  rubra  ssp.  alabamensis 
should  be  classified  as  an  endangered 
species.  Procedures  found  at  section 
4(a)(1)  of  the  Endangered  Species  Ad 
(16  U.S.C.  1531  et  seq.)  and  regulations 
(50  CFR  Part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Sarracenia  rubra  Walt, 
ssp.  alabamensis  (Case  and  Case) 
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SchnaU  (Aiabama  c«n«br«k«  p«tch«r 
plant)  are  ai  follows 

A,  Th«  pmgent  or  threatened 
dtfBtmclion.  modification,  or  curtailment 
of  Its  hahitut  or  range  Sarracmnia  rubra 
■sp  aiabunmnaiM  oocun  in  inuill. 
lo<:aliXi*(l  (xjluiua*  at  only  12  titea  in 
central  AJabama  (••«    Backunmixi'   fur 
mora  lielailad  diatnbutiunal 
Infurroatiun).  Mott  of  the  •p«ei«* 
habitat  hai  bean  daatroyad  or  adveraely 
modifiad  through  clearing  and  drainage 
for  agricultural  uaage  (e.g..  paaturtrland. 
row  crupa).  The  intenaivn  pr«a«ur«  frum 
agricultural  utilization  of  the  habitat  la 
evident  in  the  fact  that  half  of  tha  extant 
propuidtiona  occur  in  converted 
paatureland.  Ua«  of  habitat  aa 
unimproved  paatvua  may  t^encTit  plants 
by  eliminatiog  competing  vegelaglon 
(Folkerls  197fl).  aa  long  as  the  drHinage 
la  unaffected  and  the  area  ia  not 
overgrared  However,  with  overgraring, 
the  soils  become  highly  compacted  and 
the  plants  are  more  UkJely  to  be  trampled 
by  cattle  One  site  supporting  a  vtgorona 
population  la  imralnentfy  threatened  by 
attempts  to  drain  the  area  and  convert  II 
to  paatureland  Many  of  tha  hillside  bogs 
have  served  as  sites  for  the  construction 
of  farm  p4]nds  One  of  the  largest 
populdtlons  known  for  Sarracenin  rubra 
ssp  afabamensia  has  declined  from 
several  hundred  plants  to  less  than  20 
individuals  due  to  direct  destruction  and 
soil  moisture  alteratlona  associated  with 
the  conatrurtlon  of  one  such  farm  pond 
(Ciibson  in  litt]  All  populations  In 
agricultural  sites  have  been  degraded 
and  aeveral  have  lost  Individuals  from 
such  agricultural  practices  a*  outlln«*d 
above 

GrHvel  mining  poaes  a  threat  to  this 
spectra  and  Its  habitat  due  to  the  gravel 
subsurface  of  many  of  the  bogs  Ona 
arpa  containing  SamHenio  rubra  ssp 
a/abamenma  Is  presently  an  active 
mining  site,  and  one  of  the  four  largest 
entanl  popuiationa  Is  imminentiv 
thrrtitpned  by  plans  fur  sucii  an 
operation 

A  numl)*!  of  popultttKini  wprt"  onie 
located  near  raih^ad  rights-of  way  in 
FJmore  and  Autauga  Countiaa. 
Aldbama  Herbtcida  spraying  along  the 
nghta^f  way  contributed  to  the  loss  of 
many  of  these  populations  (R.  Troup 
personal  communication  1087)  and 
pos«a  a  thraat  to  axtanl  popuiatlona  on 
hghta-of  way 

B  Ov&rutiliKatJon  for  commeniul. 
rvcnativnal.  acientiftc,  or  »dvcaCionoJ 
purpo99».  Like  many  carnivorous  plants. 
SarracBnia  rubra  sap.  alabaatenaia  is 
vulnerabla  lo  ovwM»lk«ctioa  by 
conuncrdal  plant  dcakra  and  hobbyists. 
Taking  is  a  walt-documanted  threat  to 
this  species  |F  Caaa  personal 
communicatian  19e7.  Folkerta  197tV 


Gibson  in  litt.  Krai  10B3.  McOanial  and 
Troup  1982,  Troup  personal 
communi cation  19e7}  and  tiaa 
contributed  to  the  destruction  of  several 
historical  populations  and  stgnificaotly 
degraded  oumy  existing  popuktiona.  In 
1975.  a  collector  ran  an  advertiaement  in 
a  local  newspaper  offering  a  t20  reward 
for  locaUonal  information  and 
additional  fees  for  collecting  spedmena. 

C.  Disease  or  predation.  Although 
(  attle  have  been  known  to  feed  on 
pitcher  plants  (KolkerU  1976^  predation 
is  not  conaidersd  to  t>e  a  significant 
threat  to  this  species.  Sarracenia  rubra 
isp.  alabamensu  la  not  known  to  be 
threatened  by  disease. 

D.  77»«  inodaquocy  of  exitUng 
rfffulotion  mecbaniams.  A  measure  of 
protection  la  prortded  for  Ihia  species 
due  to  Its  tnchiaion  in  Appendix  I  of 
CITES.  Such  legislation  reetricts 
international  trade  of  wiki-oollected 
plants,  unleoa  such  would  specificall^r 
contribute  to  Its  survtval  in  the  wild. 
There  are  no  other  Stale  or  Federal  laws 
protecting  thia  species  or  its  habitat.  The 
Act  would  provide  protection  (see 

Available  Conaervabon  Measures" 
below)  and  encourage  active 
Bianageraent  for  thta  speciea. 

E.  Other  natxtral  or  man/node  factors 
iifft^tjiiji  ita  continued  existence.  This 
species  ocxnrs  In  ■  speclalixed  habitat 
type  which  evolved  under  the  Influence 
of  periodic  firea.  Suppreasion  of  these 
naturally  occurring  fires  from  this 
hdbitat  has  resulted  in  succession  and 
eventual  elimination  of  plants  through 
shading  snd  overcrowding.  As 
discussed  in  the  "Background"  section. 
much  of  this  species'  habitat  has  been 
degraded  through  succession.  The  loas 
of  as  many  aa  five  populations  has  been 
attributed  to  this  factor  |F  Case 
personal  communciation  1987,  McDaniel 
and  Troup  1982,  R.  Troup  personal 
communication  1987)  and  many  existing 
populations  face  a  similar  fate.  Plants  In 
sites  which  have  been  without  fire  (or  a 
period  are  weak  and  rarely  flowfering. 
Conservation  of  this  species  will  require 
active  mte  management  through 
prescribed  fire  and  hand-clearing.  The 
water  table  is  tielieved  lo  have  been 
significantly  lowered  in  this  species' 
)<eneral  range,  thereby  reducing  the 
number  of  seeps  which  are  suitable 
habitat  for  this  speaes.  In  addition,  this 
lowered  water  table  permita  the 
encroachment  of  competitors  In  those 
seeps  which  support  populations  (Case 
personal  communication).  The  relatively 
recent  invasion  of  fapaoese  honeysuckle 
[Li.)nu:era  taponico)  into  this  spe<^es' 
habitat  (Caae  and  Case  1974.  Polkerts 
1976.  Krai  1983)  Is  considered  to  be  a 
signiHcant  threat 
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This  pitcher  plant  is  vulnerable  doe  to 
its  restricted  range  and  HmHed  amount 
of  suitable  habitat.  Local  extinction 
through  natural  causes  is  potsible  at 
those  sites  supporting  few  individuals. 

The  Service  has  carefully  assesaed  the 
k>e8t  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  In  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
prefered  action  Is  to  list  Sarmcenia 
rubra  sap.  olobamensis  as  an 
endangered  species.  Over  50  percent  of 

e  species'  populations  have  been 

estroyed  and  remaining  populations 
are  imminently  threatened,  including 
two  of  the  four  remaining  sites  that 
support  large,  vigorous  populationa.  No 
sites  are  protected.  Sarmcenia  rubra 
ssp.  olobamensis  is  in  danger  of 
extinction  throughout  all  or  atgniflcant 
porbons  of  Its  range,  and  is  thus  an 
endangered  species  as  defined  by  the 
Act  Critical  habitat  is  not  being 
designated  for  the  reasons  diacussed 
below. 

Critical  HabiUt 

Section  4(a)(3)  of  the  Act.  as  amended. 
requires  that  to  the  maxinnim  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
IS  considered  to  be  critical  habitat  at  the 
time  the  species  Is  determined  to  be 
endangered  or  threatened.  The  Service 
Tinds  that  designation  of  critical  habitat 
IS  not  prudent  for  the  species  at  this 
time  As  discussed  under  Factor  B  In  the 
Summary  of  Factors  Affecting  the 
Species,"  Sarracenia  rubra  ssp. 
alabamentis  is  threatened  by  taking 
Publication  of  critical  habitat 
descriptions  would  make  this  species 
even  more  vulnerable,  as  violations  of 
the  protective  regulations  are  difficult  lo 
enforce  against.  Confidentiality  of 
locations  is  considered  a  key  factor  in 
its  protection.  The  major  landowners 
have  been  contacted  and  Informed  of 
the  locations  and  importance  of 
protecting  this  spedes  and  its  habitat. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  jeopardy 
standard.  Therefore,  it  would  not  be 
prudent  to  determine  critical  habitat  for 
this  species  at  this  lime. 

Available  Conaervatian  MMwras 

Conservation  messures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 


conaervatioo  actions  by  Federal  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  our  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  Is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  ia  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  SO  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  enaure  that  activities  they 
authorize,  fund,  or  catty  out  are  not 
likely  to  Jeopardize  the  continued 
existence  of  a  listed  spedes  or  to 
destroy  or  adversely  modify  ita  critica] 
habitaL  If  a  Federal  action  may 
adveraety  affed  a  listed  speciea  or  its 
critical  habitat,  the  responsible  Federal 
agency  mutt  enter  into  formal 
conaultadon  with  the  Service. 

AO  presently  known  populations  of 
thia  pitcher  plant  are  on  private  land. 
Curtimtly,  no  activitiea  to  be  authorized, 
funded,  or  carried  out  by  Federal 
agencies  are  known  that  would  affed 
this  spedea. 

The  Ad  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62. 
and  17.63  aet  forth  a  aeries  of  general 
trade  prohibitions  and  exoepticms  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Ad, 
implemented  by  SO  CFR  17.61.  apply. 
These  prohibidona,  in  part  make  it 
Illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant 
transport  It  In  interstate  or  foreign 
commerce  in  the  (nurse  of  a  commercial 
activity,  sell  or  offer  It  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  posaession. 
In  addition,  for  listed  plants  the  1988 
amendments  (Pub.  L  100-478)  to  the  Act 
prohibit  their  malicious  damage  or 
destruction  on  Federal  lands,  and  their 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  in  knowing 
violation  of  any  State  law  or  regulation, 
including  State  criminal  trespass  law. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 


17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  spedes  imder  certain 
circumstances.  Requests  for  copies  of 
the  regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
27329,  Central  Station,  Washington.  DC 
20038-7329  (202/343-4955). 

On  June  6, 1981,  Sarracenia  rubra  ssp. 
alabawensis  was  included  in  Appendix 
I  of  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES).  The  effect  of 
this  listing  is  that  both  export  and 
import  permits  are  required  before 
international  shipment  may  occur.  Such 
shipment  is  strictly  regulated  by  CITES 
member  nations  to  prevent  it  from  being 
detrimental  to  the  survival  of  the 
spedes,  and  cannot  be  allowed  if  it  is 
for  primarily  commerdal  purposes.  If 
plants  are  certified  aa  artifidaUy 
propagated,  however,  international 
shipment  requires  only  export 
dociunents  under  CITES,  and 
commerdal  shipments  may  be  allowed. 

National  Enviroomental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Ad  of  1960,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a]  of  the 
Endangered  Spedes  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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The  primary  author  of  this  final  rule  is 
Gary  Norquist  (see  ADDRESSES  section 
(601/965-4900  or  FTS  4«M900). 

List  of  Subjects  in  50  CFK  Part  17 

Endangered  and  threatened  nvildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

Accordingly.  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  87  Slat  884:  Pub. 
L  94-359,  90  Stat.  911:  Pub.  L  95-632.  92  Stat 
3751;  Pub.  L  96-159.  93  Stat  1225:  Pub  L  97- 
304.  96  Stat  1411:  Pub.  L  100-478.  102  Stat 
2306:  Pub.  L  100-653.  102  Stat.  3825  (16  U  S  C 
1531  et  seq):  Pub  L  99-625, 100  Stat  3500. 
unless  otherwise  noted. 

2.  Amend  §  17,12fh)  by  adding  the 
following,  in  alphabetical  order  under 
Sarraceniaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 


§17.12 
plants. 

•  • 


Endangered  and  ttireatened 
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Proposed  Rules 


TiM  aectton  o(  Itw  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  g^ra  iriteroatod  parsons  an 
opportunity  to  perlicipate  in  the  nte 
maiung  prior  to  Ihe  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
AgrtcuRuril  Marlteting  Service 
7  CFR  Part  928 
(Docket  No.  FV-M-OM] 

Papeyae  Qnrnn  In  HawaH;  Proposal  to 
Reapportion  Membership  on  the 
Papaya  AdraWstrattve  Committee  and 
EstabM)  PuMc  Member  Nomination 
Procedures 

AQCNCv:  Agricultural  Marketing  Service, 
USDA. 

ACTKNC  Proposed  rule. 


:  This  proposed  rule  would 
reapportion  the  membership  on  the 
Papaya  Administrative  Committee 
(PAC)  to  bring  grower  and  handler 
membership  into  more  appropriate 
balance.  The  proposal  would  reduce  the 
number  of  grower  members  representing 
District  2  from  two  to  one  to  reflect 
reduced  production  in  that  district  In 
addition,  the  proposal  would  add  a 
pubhc  member  to  the  committee  and 
establish  eligibihty  requirements  and 
nomination  procedures  for  that  member 
in  order  to  add  public  input  to 
committee  dehberations.  The  proposal 
would  also  restrict  any  one  grower 
organization  from  having  more  than  two 
members  and  alternates  on  the 
committee  in  an  effort  to  provide  a 
wider  range  of  viewpoints  on  the 
committee.  This  proposal  was 
unanimously  recommended  by  the  PAC 
established  under  Marketing  Order  928. 
date:  Comments  must  be  received  by 
April  10, 1989. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456,  Room  2525-S.  Washington, 
DC  20090-6456.  Comments  should 
reference  the  date  and  page  nimiber  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 


FOR  FURTNn  WFOIIMATIOW  OOMTACT 

Patrick  Packnett  Marketing  Order 
Administraticm  Branch.  Fruit  and 
Vegetable  Divisioa  AMS,  USDA.  P.O. 
Box  96456.  Room  2525-S.  Washingtoa 
DC.  20090-«456;  telephone  202-475- 
3862. 

SUPPi^ffNTAllY  MFOmiATiON:  This  rule 
is  proposed  under  Marketing  Order  No. 
928  (7  CFR  Part  928;  53  FR  883.  January 
14, 1968],  regulating  the  handling  of 
papayas  grown  in  Hawaii.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  {7  U.S.C  601-674).  hereinafter 
referred  to  as  the  Act 

This  proposed  rule  has  been  reviewed 
uinder  Executive  Order  12291  and 
Departmental  Regulations  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
die  Regulatory  Flexibility  Act  (RFA).  die 
Administrator  of  the  Agricultural 
Marketing  Sovice  (AMS)  has 
considered  the  eanomic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regidatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Mariceting  orders  issued  pursuant  to  the 
Act  and  ndes  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibihty. 

iTiere  are  approximately  122  handlers 
of  papayas  regulated  under  this 
marketing  order,  and  approximately  344 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administi-ation  (13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  papaya  handlers  and 
producers  in  Hawaii  may  be  classified 
as  small  entities. 

Pursuant  to  S  928.20  of  the  order,  the 
PAC  currentiy  consists  of  13  members. 
Each  member  has  an  alternate.  Ten  of 
the  members  are  growers,  and  three  are 
handlers.  Seven  grower  members 
represent  District  1,  two  grower 
members  represent  District  2.  and  one 
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grower  member  represents  District  3 
Each  grower  organization  is  permitted  to 
have  up  to  three  members  on  the 
committee.  The  tJiree  handler  members 
are  nominated  from  the  production  area 
at  large. 

Section  928.20  also  allows  the  number 
of  grower  and  handler  members  and 
alternate  members  on  the  committee 
and  the  composition  of  the  committee 
between  growers  and  handlers  to  be 
changed  as  provided  in  paragraph  (o)  of 
§  928.31.  This  section  also  provides  that 
the  committee  may  be  increased  by  one 
public  member  and  alternate  meml>er.  to 
be  nominated  by  the  committee  and 
selected  by  the  Secretary.  In  addition, 
the  committee,  with  the  approval  of  the 
Secretary,  may  prescribe  the 
qualifications  of,  and  the  nominating 
procedure  for,  the  pubUc  member  and 
alternate.  Paragraph  (o)  of  {  928.31  also 
authorizes  the  committee,  with  the 
approval  of  the  Secretary,  to  redefine 
the  districts  into  which  the  production 
area  is  divided,  and  reappOTtion 
membership  on  the  committee.  Any  such 
changes  are  required  to  reflect  insofar 
as  practicable,  structural  changes  within 
the  industry  and  shifts  in  papays 
production  within  the  production  area. 

Originally,  the  marketing  order 
provided  for  a  committee  on  13  members 
which  were  allocated  among  four 
districts.  In  1965,  a  rule  was  put  into 
effect  to  redesignate  the  area  into  three 
districts  {50  FR  1439).  Committee 
membership  was  also  reapportioned  to 
provide  for  the  ctirrent  allocation.  In 
1988.  the  marketing  order  was  amended 
to  reflect  these  changes,  to  authorize 
and  provide  for  the  appointment  of  a 
public  memb«'  and  alternate,  and  to 
authorize  changes  to  be  made  in  the 
composition  and  size  of  the  committee 
[53  FR  863). 

The  first  proposed  change  would 
revise  S  92&120  to  reallocate  three  of  the 
seven  grower  member  positions  in 
Distinct  1  as  handler  positions.  This 
would  increase  the  number  of  handier 
positions  on  the  committee  from  three  to 
six.  The  six  handler  members  would  be 
nominated  from  the  production  area  at 
large.  The  committee  indicated  that 
more  marketing  expertise  is  needed  in 
committee  deliberations  and  that  the 
current  handler  membership  is 
inadequate  to  meet  these  needs  The 
unanimous  recommendation  indicates 
that  District  1  growers  beUeve  that  they 
will  be  adequately  represented  with  four 
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member«  Furthermore,  the  six  ma|or 
handler*  In  the  industry  are  actually  six 
packinghouses  which  to  a  considerable 
extent,  represent  the  interests  of  various 
grower  groups  which  utilize  the  packing 
facilities 

The  second  proposed  change  would 
amend  |  928  120  to  reduce  from  two  to 
one  the  number  of  grower  member* 
representing  District  2  which  is 
comprised  of  the  county  of  Kauai  which 
consists  of  the  islands  of  Kauai  and 
Niihau,  the  county  of  Maui  which 
consists  of  the  islands  of  Maui.  Molakai. 
Lanai,  and  Kahoolawe:  and  Kalawao 
County  Total  production  of  papayas  in 
this  area  m  1968  was  67.500.000  pounds 
Production  in  District  2  has  declined 
from  8.7  million  pounds  in  1984  to  18 
million  pounds  in  1968  as  a  result  of 
weather  and  disease  problems  and  the 
abandonment  of  substantial  papaya 
plantings  on  the  island  of  Maui 
Production  in  Districts  1  and  3  has 
remained  relatively  stable  during  this 
period  of  time.  Further  district  2 
currently  only  accounts  for 
approximately  2.7  percent  of  the  total 
production  in  this  area.  Therefore,  rather 
than  increase  the  represenation  of 
Districts  1  and  3.  the  committee  has 
proposed  to  reduce  the  representation  of 
District  2. 

The  third  proposed  change  which 
would  (Kxur  if  this  proposal  is  adopted 
la  the  addition  of  a  public  memb«>r  and 
alternate  to  the  committee.  This  change 
was  recommended  by  the  committee  in 
order  to  provide  valuable  consumer 
input  in  committee  deliberations  The 
qualifications  and  nomination 
procedures  for  the  public  member  would 
be  prescrib«'d  in  a  new  |  928.122 

The  public  member  and  alternate 
member  would  be  nominated  b>  the 
PAC  and  should  serve  a  two  year  term 
to  coincide  with  the  term  of  office  of  the 
grower  and  handler  members  of  the 
committee  1  o  qualify  to  be  nominated, 
public  member  and  alternate  member 
frtndidrttes  would  be  expected  to  certify 
that  they  would  be  able  to  devote 
sufricieni  lime  to  attend  committee 
activities  regularly  and  to  familiarize 
themselves  with  the  background  ar.,1 
economics  of  the  papaya  industry  The 
public  member  and  alternate  member 
would  be  residents  of  the  production 
area  and  not  represent  any  agricultural 
interest.  The  public  member  and 
alternate  would  not  be  allowed  to  have 
a  financial  Interest  in.  or  be  associated 
with,  the  production,  processing, 
financing,  or  marketing  of  papayas 
These  proposed  requirements  are 
Intended  to  ensure  that  a  public  member 
from  the  production  area  is  nominated 
who  would  have  sufficient  time  to 


devote  to  committee  activities,  would 
fairly  represent  consumer  interests,  and 
would  not  be  influenced  by  any  factions 
within  the  industry. 

The  fourth  and  final  proposed  change 
would  reduce  the  number  of  grower  and 
alternate  members  any  one  grower 
organization  is  permitted  to  have  on  the 
committee  from  three  to  two.  This  would 
allow  mora  grower  organizations  to 
become  involved  in  committee  decision- 
making and  provide  a  wider  range  of 
viewpoints  on  the  committee. 
Representation  from  many  grower 
segments  la  desirable  to  assure  that 
there  will  be  full  discussion  on  all 
matters  and  that  all  views  are  expressed 
before  decisions  are  made. 

Based  on  this  proposal,  the  PAC 
would  consist  of  six  grower  members, 
six  handler  members,  and  one  public 
member  and  their  respective  alternates. 
With  the  reduction  of  one  grower 
position  in  District  2.  the  committee  sire 
would  remain  at  13  members 

This  proposed  action  is  intended  to 
provide  for  additional  handler  and 
public  input  and  equitable  and  balanced 
repreaentation  on  the  committee.  This 
proposed  action  would  not  impose  any 
additional  costs  on  producers  or 
handlers.  Furthermore,  this  action  would 
increase  the  effectiveness  of  the 
committee  and  benefit  growers  and 
handlers. 

The  additional  information  collection 
requirements  resulting  from  the 
proposed  addition  of  a  public  member  to 
the  committee  will  be  submitted  to  the 
Office  of  Mangement  and  Budget  for 
approval  under  the  Paperwork 
Reduction  Act  of  1980.  44  U  S.C.. 
Chapter  35.  upon  receipt  of  the  public 
member  questionnaire  from  the 
committee 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitles 

UsU  of  SubiecU  Ln  7  CFK  Part  S28 

Viarketing  agreements  and  orders, 
papayas,  Mawaii. 

For  the  reasons  set  forth  in  the 
preamble.  7  CF'R  Part  928  is  proposed  to 
be  amended  as  follows: 

PART  928— PAPAYAS  GROWN  IN 
HAWAII 

1  The  authority  citation  for  7  CFR 
Pari  928  continues  to  read  follows 

Authority:  Sees  1-19.  4«  Stat  31.  as 
am«nd«d.  7  U  S  C.  8(n-6?4 

2.  Section  928.120  is  revised  to  read  as 
follows: 


ft2a.120    CommtttMi 

The  Papaya  Administrative 
Committee  shall  consist  of  13  member 
and  alternate  members.  Six  of  the 
members  shall  represent  growers,  and 
six  shall  represent  handlers.  Four 
grower  member*  and  their  alternates 
shall  represent  District  1,  one  grower 
member  and  alternate  shall  represent 
District  2.  and  one  grower  member  and 
alternate  shall  represent  District  3.  No 
grower  organization  shall  have  more 
than  two  members  on  the  committee. 
The  six  handler  members  shall  be 
nominated  from  the  production  area  at 
large.  One  voting  public  member  and 
alternate  shall  also  be  included  on  the 
committee.  The  eligibility  requirements 
and  nomination  procedures  for  the 
public  member  and  alternate  are 
specified  in  f  g2ai22. 

3.  A  new  {  928.122  is  added  to  read  as 
follows: 


f92t.122    Pubec  nMfnb«r  I 
rw|ulrwiwnts  snd  nonhMllon  proocdufMb 

(a)  The  public  member  and  alternate 
member  shall  be  nominated  by  the 
Papaya  Administrative  Committee  and 
shall  serve  a  two-year  term  which 
coincides  with  the  term  of  the  grower 
and  handler  members  of  the  committee. 

(h)  Public  member  and  alternate 
member  candidates  should  be  able  to 
devote  sufficient  time  to  attend 
committee  activities  regularly  and  to 
familiarize  themselves  with  the 
background  and  economics  of  the 
payaya  industry 

(c)  The  public  member  and  alternate 
member  shall  be  residents  of  the 
production  area. 

(d)  Public  member  and  alternate 
member  candidates  shall  not  represent 
an  agncultural  interest  and  shall  not 
have  a  financial  interest  in,  or  be 
associated  with,  the  production, 
processing,  financing,  or  marketing  of 
papayas. 

Ualcd   March  7.  19Be. 
WUlUm  I  DoyU, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division 
[FR  Doc.  89-5606  Filed  S-O-Bft  8:45  am) 


7CFRPart»46 

(Docket  No.  FV-M-0271 

Washington  Potatoes;  Ezpensea  and 
Aaaesament  Rata 

AOCHCV:  Agricultural  Marketing  Service, 
USDA. 


tUMMAftv:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
946  for  the  1989-90  Tiscal  year. 
Authorization  of  this  budget  will  allow 
the  State  of  Washington  Potato 
Committee  to  incur  expenses  reasonable 
and  necessary  to  administer  the 
program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATC:  Comments  must  be  received  by 
March  20. 1969. 

AOOMESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  A.  Delello,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456.  telephone  202-475-5610. 
8UPPUUNENTARY  MFORMATION: 

This  rule  is  proposed  under  Marketing 
Agreement  No.  113  and  Marketing  Order 
No.  946  (7  CFR  Part  946)  regulating  the 
handling  of  potatoes  ^xiwn  in  the  State 
of  Washington.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  50  handlers 
of  Washington  potatoes  under  this 
marketing  order,  and  approximately  490 


Washington  potato  producers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agriculture  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

The  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  potatoes 
handled  from  the  beginning  of  such  year 
An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  IDepartment  of 
Agriculture  for  approval.  The  members 
of  the  conunittee  are  handlers  and 
producers  of  potatoes.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  potatoes.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
committee's  expected  expenses.  A 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
committee  before  the  season  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  budget  and  assessment 
rate  approval  must  be  expedited  so  that 
the  committee  will  have  funds  to  pay  its 
expenses. 

The  State  of  Washington  Potato 
Committee  met  on  February  17, 1989, 
and  unanimously  recommended  a 
budget  for  the  1989-90  fiscal  period  of 
$35,000  and  an  assessment  rate  of  $.004 
per  hundredweight  of  potatoes.  The 
proposed  budget  is  $2,000  more  than  last 
year's,  refiecting  increases  of  $1,000  for 
salaries,  $100  for  the  committee's 
financial  audit,  and  $900  for  comphance 
audits.  All  other  budget  categories 
remain  the  same. 

The  1989-90  recommended 
assessment  rate  of  $.004  per 
hundredweight  of  potatoes  is  the  same 
as  the  rate  of  the  previous  fiscal  period. 
Anticipated  fresh  market  shipments  of  7 
million  hundredweight  would  yield 
$28,000  in  assessment  income.  This. 


along  with  $7,000  from  the  reserve, 
would  be  adequate  to  cover  budgeted 
expenses.  Reserves  are  expected  to 
amount  to  $10,000  at  the  end  of  the  1989- 
90  fiscal  period  and  would  be  carried 
over  into  the  next  fiscal  period 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  onto  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  ojjeration 
of  the  marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approval  for  this  program  needs  to  be 
expedited.  The  committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis. 

List  of  Subjects  In  7  CFR  Part  946 

Marketing  agreements  and  orders, 
potatoes  (Washington). 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  (946.242 
be  added  as  follows: 

PART  94ft— POTATOES  GROWN  IN 
STATE  OF  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
Part  946  continues  to  read  as  follows: 

Autfaority:  Sees.  1-19.  46  Stat.  31.  88 
amended;  7  U.S.C  601-674. 

2.  A  new  §  946.242  is  added  to  reed  as 

follows: 


$946,242    Expenses  and  I 

Expenses  of  $35,000  by  the  State  of 
Washington  Potato  Committee  are 
authorized,  and  an  assessment  rale  of 
$.004  per  hundredweight  of  assessable 
potatoes  is  established  for  the  fiscal 
period  ending  June  30, 1990. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  March  7. 1969 
Wllliani  |.  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 

[FR  Doc  89-5609  Piled  3-9-89:  8:45  am! 
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ACnOMc  Proposed  rule. 


:  This  propoaed  rule  invites 
comments  on  suspending,  for  an 
indefinite  period,  an  order  provision 
relating  to  desirable  carryout  levels  for 
certain  varietal  types  of  raisins 
ref{ulated  under  the  marketing  order  for 
raisins  produced  frora  grapee  grown  in 
California  This  rate  also  Invites 
comments  on  liae  aatablishment  of  a 
funnula  to  calculate  new  desirable 
carryout  levela  to  become  part  of  the 
order's  administrative  rulea  and 
regulationa.  The  suapenaion  of  the 
desirable  carryout  level  would  allow  the 
Raisin  Administrative  Committee 
(Cummlttae),  the  agency  rasponsiNe  ior 
local  administration  of  the  order,  to 
adopt  a  formula  to  calculate  the 
desirable  carryout  levela  uaed  tn  the 
Committaa  B  aantial  marketing  policy 
deliberationa  for  all  varietal  types  of 
raisins 

OATV:  (ximments  must  be  received  by 
April  1  a  IflBB. 

AOOnasa:  Interaatad  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  mmt  be  sent  in 
triplicate  to  the  Docket  Clerk.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  Roam 
2525-S.  P  O  Box  96456.  Washington.  DC 
2«X)90-6456.  Three  copies  of  the  written 
m<iterial  shaU  be  sabmitted.  and  they 
will  be  made  available  for  public 
Inspection  in  the  Office  of  the  Dot:ket 
Clerk  during  regular  business  hour*.  The 
comments  should  reference  iba  docket 
number  and  the  date  and  page  number 


e  ana  paj 
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of  this  issue  of  the  FsderaJ  Rsfistar 
POA  FUNTMCN  WOOWaUTlOSI  COSTTACT: 

Pdtru  iH  A  Petrella,  Marketing 
Spe«  irtlist.  Marketing  Onier 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  IfSDA,  Room 
2S25-S.  V  O  Box  96456.  Washington.  DC 
200W0-6456.  telephone:  (202)  447-5120. 
SUm^MCNTAIIV  MPOmSATIOSt: 

This  proposed  rule  is  issued  under 
Marketing  Agreement  and  Chxler  No  989 
|7  CFR  Part  989|,  both  as  amended, 
regulating  the  handling  of  raising 
produced  from  grapes  grown  in 
C<ilifomia  and  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937  as  amended  |7  U  SC  6m-674|. 


hervinafW'  referred  to  as  the  Act  Th« 
agreement  snd  order  ar«  sflectivs  onder 
the  Act. 

This  rale  has  b«en  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  determined  to  be  a  "non- 
ma)or~  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexiblHty  Act  (WA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entitles. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf 
Thus,  both  statutes  have  small  entity 
onentatlon  and  compatibility. 

There  are  approximately  23  handlers 
of  raisins  who  are  subject  to  regulation 
under  the  raisin  marketing  order,  and 
approximately  5.000  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (IS  CFR 
121.2]  as  those  having  gross  annual 
revenues  for  the  last  three  years  of  less 
than  S&OO.OOO.  artd  small  agricultural 
service  firms  are  defined  as  those  wfiose 
gross  annual  receipts  are  less  than 
S3.50a000.  The  majority  of  handlers  and 
producers  of  CaHfomia  raisins  may  be 
classified  as  small  entities. 

This  action  would  not  have  a 
significant  economic  isopact  on  small 
producers  or  handlers.  The  suspension 
of  the  desirable  carryout  levels  and 
estabhshment  of  a  formula  to  calculate 
new  desirable  carryout  levels  should 
allow  greater  flexibility  in  marketing 
consistent  with  recent  market  trends. 
Also,  when  the  desirable  oirryout  levels 
are  increased,  the  free  tonnHge 
percentage  would  correspondingly 
increase,  allowing  more  raisins  to  be 
available  for  immediate  sale.  Producers 
are  usually  paid  at  the  time  of  delivery 
to  handlers  for  the  free  tonnage  portion 
of  the  crop  The  reserve  portion  of  the 
crop  must  be  held  by  handlers  for  the 
account  of  the  Committee  to  be  sold  in 
specified  outlets  throughout  the  crop 
year  Payments  to  e<^ity  holders 
(producers)  from  reserve  sales  are  made 
penodically  throughout  the  crop  year. 
Therefore,  an  increase  in  the  desirable 
carryout  levels  would  provide  returns  to 
prt>duoers  earlier  in  the  season  on  more 
free  tonnage  raisins 


This  proposed  rvle  invifes  comments 
on  the  sufl^osion  of  the  desirable 
carryout  levets  spectfled  in  |  089.M(a)  of 
the  order  and  dw  establishment  of  a 
formula  to  calculate  new  desirable 
carryout  levels  as  part  of  the  order's 
administrative  rules  and  regulations. 
These  actions  were  unanimously 
recommended  by  the  Committee  at  its 
December  7,  IflW.  meeting. 

Section  9fl8.54(a)  of  the  order 
currently  specifies  the  desirable 
carryout  levels  for  certain  varietal  types 
of  raisins.  The  desirabte  carryont  level 
is  the  amount  of  tonnage  from  the  prior 
crop  year  that  is  considered  necessary 
for  tiie  industry  to  have  available  during 
the  first  part  of  each  crop  year  to  meet 
market  needs,  while  waiting  for  the  next 
crop  to  be  harvested.  Under  current 
order  provisions,  the  desirable  carryout 
level  for  Natural  (sun-dried)  Seedless 
raisins  is  60.000  tons.  In  1964.  the  order 
was  amended  to  increase  the  desirable 
carryout  level  by  bXKJO  tons  each  crop 
year  from  45.000  tons,  until  it  reached 
80.000  tons  (48  FR  48194.  December  11. 
1984].  The  Comudttee  reached  the  00.000 
too  ceiling  last  season.  The  desirable 
carryout  levels  for  Dipped  Ssadless  and 
Oleate  and  Related  Seedless  raisins  are 
also  specified  in  |  Ma54(a).  at  1.500 
tons. 

The  Committee  has  determined  that 
the  current  desirable  carryout  levels  for 
Natural  (sun-dried)  Seedless  and  Dipped 
Seedless  raisias  specified  in  the  order 
are  too  low  and  that  higher  levels  would 
be  more  appropriate  because  they 
would  allow  handlers  to  have  adequate 
inventory  to  n>eet  shipment  needs  during 
the  earfy  morrths  of  the  crop  year.  The 
Committee  has  also  determined  that  the 
desirable  carryout  level  for  the  CMeate 
and  Related  Seedless  varietal  type  is  loo 
high  and  the  specified  tonnage  in 
1 989.54(3)  should  be  suspended 
regarding  this  varietal  type  since  the 
specified  tonnage  no  longer  reflects  the 
actual  tonnage  needed  during  the 
beginning  of  the  season.  Thus,  the 
Committee  has  recommended  that  the 
two  sentences  in  1 9e9.54(a)  relating  to 
desirable  carryout  levels  for  these 
vanetal  types  of  raisins  be  suspended 
indefinitely 

In  addition,  the  Committee 
recommended  that  a  formula  to 
calculate  desirable  carryout  levels  be 
established  in  the  order's  rules  and 
regulations.  The  Committee  has 
recommended  that  total  shipments  for 
these  raisin  vanetal  types  from  August. 
September,  and  October  (the  first  three 
months  of  the  crop  year)  of  the  prior 
crop  year  be  used  to  establish  the 
desirable  carryout  levels  each  season.  If 
prior  shipments  in  a  particular  crop  year 


are  limited  due  to  adverse  crop 
conditions,  the  Committee  may  select 
the  shipments  during  the  August  through 
October  period  of  one  of  the  three  years 
preceding  the  prior  crop  year.  The 
Committee  has  indicated  that  this 
formula  method  would  be  an 
appropriate  procedure  for  determining 
desirabte  carryout  levels,  since  if  would 
better  reflect  changes  in  each  season's 
marketing  conditions. 

The  Committee  has  indicated  that 
shipment  levels  during  the  beginning  of 
the  crop  year  (the  three-month  period  of 
August  September,  and  October)  have 
increased  from  57.266  tons  in  1982  to 
95.323  tons  in  1988  for  Nahiral  (sun- 
dried)  Seedless  raisins.  The  Natural 
(son-dried)  Seedless  raisin  variety 
comprises  about  90  percent  of  the 
industry's  annual  raisin  crop.  If  the  new 
formula  were  in  effect  for  the  current 
season,  the  desirable  carryout  level 
would  be  Increased  by  35.323  tons  for 
Natural  (sun-dried)  Seedless  raisins,  to 
95.323  tons.  The  proposed  formula 
would  also  be  likely  to  result  in  an 
increase  tn  carryout  levels  for  the 
Dipped  Seedless  varietal  type  because 
shipments  of  this  varietal  type  during 
the  first  three  months  of  the  crop  year 
have  increased  in  recent  years. 
Shipments  of  the  Natural  (sun-dried) 
Seedless  variety  during  the  first  three 
months  of  the  crop  year  totaled  63,410 
tons  in  1966;  87,688  tons  in  1987;  and 
95.323  tons  in  198& 

Shipment  levels  of  the  Oleate  and 
Related  Seedless  varietal  type,  on  the 
other  hand,  have  been  below  the  1,500 
ton  level  specified  in  the  order. 
Shipments  of  this  variety  during  the  first 
three  months  of  the  crop  year  totaled 
840  tons  in  1966:  922  tons  in  1987;  and 
114  tons  in  1988.  Therefore,  the  proposed 
formula  to  calculate  the  desirable 
carryout  levels  for  this  varietal  type 
would  result  in  a  desirable  carryout 
figure  that  would  more  closely  reflect 
the  shipments  during  the  August  through 
October  period. 

The  Committee  also  Intends  to  use 
this  formula  to  calculate  desirable 
carryout  levels  for  all  varietal  types 
listed  under  {  989.11U  of  the  rules  and 
regulations.  The  desirable  carryout 
levels  of  the  varietal  types  that  are  not 
currenUy  specified  imder  {  969.54(a) 
(Golden  Seedless.  Muscats.  Sultanas. 
Zante  Currants.  Monukka,  and  Other 
Seedless  raisins)  are  determined  by  the 
Committee  each  crop  year  based  on  the 
marketing  conditions  from  the  prior  year 
and  anticipated  marketing  conditions  for 
the  upcoming  year.  The  Committee  has 
determined  that  the  formula  method 
would  be  more  appropriate  in 


determining  the  desirable  carryout 
levels  for  these  varietal  types. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  969 

California,  Grapes,  Marketing 
agreements  and  orders.  Raisins. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
989  be  amended  as  follows: 

PART  98»-AAiSINS  PROOUCEO 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-ig.  46  SUL  31.  as 
amended  7  US.C.  601-674. 

2.  Section  989.54  is  amended  in 
paragraph  (a)  to  read  as  follows: 

i969JM    Markating  poacy. 

In  S  989.54(a)  the  sentences.  "The 
desirable  carryout  shall  be  increased 
from  45.000  to  60,000  tons  for  Natural 
(sun-dried)  Seedless  raisins  at  a  rate  of 
5,000  tons  per  year  for  the  three  crop 
years  following  the  effective  date  of  this 
amended  subpart.  The  desirable 
carryout  for  Dipped  Seedless  raisins 
shall  be  1.500  tons,  and  for  Oleate  and 
Related  Seedless  raisins  1.500  tons.",  are 
suspended  indefinitely. 

Subpart— Administrative  RuiM  and 
RagtJiationa 

3.  A  new  §  989.154  is  added  to  read  as 
follows: 

{969.154    DaairaMa  carryout  lavaia. 

The  desirable  carryout  levels  to  be 
used  in  computing  and  announcing  a 
crop  year's  marketing  policy  shall  be 
equal  to  the  shipments  of  free  tonnage  to 
all  outlets  for  each  varietal  type  during 
the  period  August  through  October  of 
the  prior  crop  year,  converted  to  a 
natural  condition  basis:  Provided,  That 
if  the  prior  year's  shipments  were 
limited  because  of  crop  conditions,  the 
Committee  may  select  the  shipments 
during  the  August  through  October 
period  of  one  of  the  three  years 
preceding  the  prior  crop  year. 

Dated:  March  7, 198a 
|.  Patrick  Boyle. 
Administrator. 

(FR  Doc.  89-5610  Filed  3-0-89;  6:45  am| 
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7  CFR  Part  1137 

[DA-M-012] 

MUk  m  the  Eastern  Colorado  Martcetirtg 
Area;  Notice  of  Proposed  Suspension 
of  Certain  Provisions  of  the  Order 

AOENCV:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  suspension  of  rule 


;  This  notice  invites  written 
comments  on  a  proposal  to  suspend  for 
the  months  of  March  through  August 
1989  provisions  of  the  Eastern  Colorado 
Federal  milk  order.  Provisions  proposed 
to  be  suspended  relate  to  the  amount  of 
milk  not  needed  for  fluid  (bottling)  use 
that  may  be  moved  directly  from  farms 
to  nonpool  manufacturing  plants  and 
still  be  priced  under  the  order. 
Suspension  of  the  provisions  was 
requested  by  a  cooperative  association 
representing  producers  supplying  the 
mariiet  in  order  to  prevent  uneconomic 
movements  of  milk. 
DATE:  Comments  are  due  on  or  before 
March  17, 1989. 

ADORESS:  Comments  (two  copies) 
should  be  filed  with  the  USDA/ AMS/ 
Dairy  Division.  Order  Formulation 
Branch.  Room  2968.  South  Building.  P.O. 
Box  96456,  Washington.  DC  20090-6456. 
FOR  FURTHER  IWrORMATlOW  CONTACT: 
Constance  M.  Brenner.  Marketing 
Specialist.  USDA/AMS/Dairy  Division 
Order  Formulation  Branch.  Room  2968. 
South  Building.  P.O.  Box  96456, 
Washington.  DC  20090-6456.  (202)  447- 
7183. 

SUPPLEMENTARY  INFORHUTION:  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  805(b),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  fanners  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Department  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  dierein. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  the 
suspension  of  the  following  provisions 
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of  the  order  regulating  the  handling  of 
milk  in  the  Eastern  Colorado  marketing 
area  is  begin  considered  for  the  iDoalhs 
of  March  through  August  1989- 

In  the  second  sentence  of 
i  1137.12(aKU  t^«  words    30  percent  in 
the  months  of  March,  April,  May,  ]une. 
luly.  and  December  and  20  percent  In 
other  months  of  and  "distributing''. 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Ponnuiation  Branch. 
Room  2968.  South  Building.  P  O.  Box 
OMSa,  Washington,  DC  20000-0456,  by 
the  7th  day  after  publication  of  this 
notice  In  th«  Fwkcal  Ragtotar.  The 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  Include  March 
1969  in  the  suspenaioa  period. 

TW  comments  that  are  sent  will  be 
made  available  for  public  inspection  In 
the  Dairy  Dtviaion  office  during  normal 
business  hours  (7  CFR  U7(b)). 

SlalMiMBt  Of  ConakMrattoB 

Mid- America  Dairymen,  Inc.  (Mid- 
Am).  an  association  of  producers  that 
supplies  some  of  the  market's  fluid  milk 
needs  and  handles  some  of  the  market's 
reserve  milk  supphes,  rquested  the 
suspension.  The  suspension  would  relax 
for  the  months  of  March  through  August 
1969  the  limit  on  the  amount  of  producer 
milk  that  a  cooperative  asaociation  may 
divert  from  pool  plants  to  nonpool 
plants 

The  order  provides  that  a  cooperative 
may  divert  a  quantity  of  milk  not  in 
excess  of  30  percent  of  the  cooperative 
association's  member  milk  received  at 
pool  distributing  plants  during  the 
months  of  March,  Apnl,  May.  )une.  ]uly 
and  December,  and  up  to  20  percent  in 
other  months.  SuspensisMi  of  the 
requesttnl  language  would  allow  up  to  60 
percent  of  a  cooperative's  member  milk 
supply  to  be  diverted  to  nonpool  plants 
and  remain  eligible  to  share  In  the 
marketwide  pool. 

Mid- Am  states  that  tho  volume  of 
producer  milk  pooled  on  the  Eastern 
Colorado  order  in  1968  was  5.6  percent 
higher  than  in  1987.  while  producer  milk 
used  in  Class  I  rose  only  IJt  percent 
over  the  same  penod.  As  a  result, 
according  to  Mid-Am.  there  are  ample 
supplies  of  locally  produced  milk  to 
meet  the  fluid  requirements  of  Eastern 
Colorado  distributing  plants. 

Mid- Am  states  that  member  producer 
milk  produced  in  Kansas  and  Nebraaka 
would  have  to  be  shipped  to  Eastern 
Colorado  pool  distributing  plants  eatJi 
month  in  order  to  qualify  Mid-Am 
producers  historically  associated  with 


the  Baf  tern  Colorado  siarkel  for 
continued  pool  statue.  Sadk  Bnovements. 
according  to  Mid-Am.  would  require 
uneconomic  and  Inefficient  hauling  of 
producer  milk.  Without  the  requested 
suspension,  the  cooperative  expects  to 
incur  substantial  unnecessary  costs  for 
the  movement  of  its  milk  solely  for  the 
purpose  of  pooling  the  milk  of  its 
members  currently  associated  with  the 
Eastern  Colorado  market. 

Ust  of  SubiwU  la  7  CFR  Part  1137 

Milk  marketing  orders.  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1137  continues  to  read  as  follows: 

Autfaoritr  (Sees  1-19,  48  Stat.  71.  ■§ 

amended;  7  U  S  C.  801 -e74) 
Stgnad  at  Waahlngtoa  DC  on:  March  7, 

|.  Pslitck  Boyle, 

Adminutrotor. 

[Y9.  Doc.  8e-M07  Piled  S-O-W:  8:4S  am] 
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Spoctai  CondRiona;  Ciiwonl  Modol 
C22JI 


Federal  Aviation 
Administration  (FAA),  DOT. 

ACnosc  Notice  of  proposed  special 
conditions. 


:  This  notice  proposes  special 
conditions  for  the  Caproni  Vizzola 
Costruzioni  Aeronautiche,  S.p.A.  Mod«l 
C22|  Series  Airplane.  The  Caproni 
Model  C22J  airplane  will  have  novel  or 
unusual  design  features  when  compared 
to  the  state  of  technology  envisaged  tn 
the  airworthiness  standards  for  normal, 
utility,  acrobatic  and  commuter 
category  airplanes.  These  novel  and 
unusual  design  features  include  the  use 
of  advanced  composite  materials, 
pressurized  fuel  tanks,  and  electronic 
engine  control  system  protection  from 
lightning  and  high  energy  radio 
frequency,  for  which  the  regulations  do 
not  contain  adequate  or  appropriate 
airworthineikS  standards.  This  notice 
contains  the  additional  safety  standards 
which  the  Administrator  considers 
necessary  to  estabhsh  a  level  of  safety 
equivalent  to  that  provided  by  the 
current  airworthiness  standards. 
OATK  Comments  must  be  received  on  or 
before  July  10,  1989. 


AOORCSS:  Coomesta  on  tkia  propoeal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Ragi<»ial  Coonael.  ACE-7.  AttenUon: 
Rules  Docket  Clerk.  Docket  No.  0e4CE. 
Room  No.  1568,  601  East  12th  Street. 
Kansas  City.  Missouri  64106.  All 
comments  must  be  marked:  Docket  Na 
064CE.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  hohdays,  between  7:30  a.m.  and 
4:00  p.m. 
FOM  RmTMm  MPONMATION  OONTACT: 

Ervin  Dvorak.  Aerospace  Engineer. 
Standarda  Office  (ACE-llO).  Small 
Airplane  Directorate,  Aircrafl 
Certification  Service,  Central  Region. 
Federal  Aviation  Admlnistratioa.  801 
East  12th  Street  Kansaa  City.  Miasouri 
64106:  telephone  (816)  426-6688. 
FAHVI 


KAtnBUmm  mviraa 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  suonltting  such 
written  data,  views,  or  aiguraents  as 
they  may  desire.  Communlcattona 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  dosing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  further 
rulemaking  action  on  this  proposal. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  s  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  064CE.  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter.  The  proposals  contained  In 
this  notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  dosing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
Interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  In  the  docket. 

Type  Certification  Baaia 

The  type  certification  basis  for  the 
Caproni  Model  C22|  airplane  is  as 
follows:  Pari  21  of  the  Federal  Aviation 
Regulations  (FAR),  i  21.20;  Part  23  of  the 
FAR,  effective  February  1. 1965, 
including  amendments  23-1  through  23- 
33:  Part  36  of  the  FAR.  effective 
December  1. 1968.  as  amended  by 
amendments  36-1  through  the 
smendment  effective  on  the  date  of  type 
certification;  SFAR  27  effective  February 
1. 1974.  as  amended  by  amendments  27- 


2  through  27-S;  exemptions,  if  any:  and 
the  spedal  conditions  that  may  result 
from  this  proposal. 

Background 

On  July  a  1983,  Caproni  Vizzola 
Costruzioni  Aeronautiche,  S.pA. 
Vizzola  Ticino  (Varese),  Italy,  filed  an 
application  to  the  FAA  Brussel's  Office 
for  U.S.  type  certification  for  its  Model 
C22J  airplane.  They  made  a  new 
application  for  U.S.  type  certificate  on 
October  29, 1986.  The  Caproni  Model 
C22)  airplane  is  a  small,  two-place, 
twin-engine  let  airplane  with  a 
maximum  takeoR  weight  (with  tip  tanks) 
of  2,767  pounds.  Two  Microturbo  TRS- 
18  turbojet  engines  are  installed  side-by- 
side  in  the  fuselage  aft  of  the  cockpit. 
The  airplane  is  fully  aerobatic  and  has  a 
maximum  operating  altitude  of  25,000 
feet. 

Discussion 

Spedal  ccmditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  daaignated  in 
accordance  with  S  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Spedal 
conditions,  as  appropriate,  are  issued  in 
accordance  with  {  11.49.  after  public 
notice  as  required  by  S  S  11.28  and 
11.29(b).  effective  October  14.  IQSa  and 
will  become  part  of  the  type  certification 
basis,  as  ^Hxmded  by  |  21.17(aK2). 

The  proposed  type  design  of  the 
Caproni  Model  C22)  airplane  contains  a 
number  of  novel  or  unusual  design 
features  not  envisaged  by  the  applicable 
Part  23  airworthiness  standards.  Special 
conditions  are  considered  necessary 
because  the  airworthiness  standards  of 
Part  23  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
novel  or  unusual  design  features  of  the 
Model  C22I  airplane. 

Landing  Gear 

The  Model  022)  airplane  landing  gear 
and  forward  fuselage  are  made  of 
composite  material.  This  material  and 
its  assembly  is  completely  different  from 
the  typical  material  in  landing  gear  and 
airframe  structure  that  have  been 
predominant  since  the  early  1940's. 
Composite  materials  of  the  type  used  on 
the  Model  C22)  airplane  are  generally 
not  susceptible  to  initiation  of  fatigue 
cracks  by  the  application  of  repetitive 
loads,  but  are  susceptible  to  damage  in 
the  form  of  cracks,  breaks,  and 
delaminations  from  intrinsic  and 
discrete  sources  growing  under 
application  of  repetitive  loads.  Because 
of  this  and  other  factors,  the  FAA  has 


determined  that  the  fatigue  requirements 
of  Part  23  are  inadequate  to  assure  that 
composite  material  structure  can 
withstand  the  repeated  loads  of  variable 
magnitude  expected  in  service. 

The  use  of  composite  materials  and 
extensive  bonding  of  these  materials  in 
landing  gear  and  airframe  structure  is  a 
novel  and  unusual  design  feature  with 
respect  to  the  type  of  airplane 
construction  envisaged  by  the  existing 
airworthiness  standards  of  Part  23. 
Because  the  requirements  of  Part  23  do 
not  require  the  level  of  substantiation 
necessary  tor  composite  material 
structure,  a  special  condition  is 
proposed  to  include  the  necessary 
airworthiness  standards  as  a  part  of  the 
type  certification  basis  for  the  Model 
C22)  airplane.  This  special  condition  is 
proposed  to  ensure  that  a  level  of  safety 
exists  for  airplanes  made  from  bonded 
composite  materials  equivalent  to  those 
existing  Part  23  airplanes. 

The  proposed  special  conditions  will 
require  composite  structural  components 
critical  to  safe  flight  be  evaluated  by 
damage  tolerance  criteria.  When 
damage  tolerance  is  shown  to  be 
impractical,  the  proposed  spedal 
conditions  are  wnded  to  permit 
approval,  based  on  safe-life  testing.  The 
damage  tolerance  consideration 
includes  prindple  structural  elements, 
such  as  the  forward  fuselage,  since 
failure  of  this  structure  could  have 
catastrophic  results.  Metal  detail 
designs  may  continue  to  be  evaluated  to 
the  fatigue  requirements  of  S  23.572. 

Damage  tolerance  criteria  for 
composite  structure,  in  combination 
with  the  existing  material  requirements 
of  Part  23,  such  as  SS  23.603  and  23.613, 
will  provide  a  level  of  safety  for  the 
composite  material  airframe  structure 
used  in  the  Model  C22J  airplane 
equivalent  to  that  required  by  the 
airworthiness  standards  of  Part  23. 

The  lack  of  adequate  service 
experience  with  composite  material 
structures  in  airplanes  ty|>e  certificated 
to  the  airworthiness  standards  of  Part 
23.  the  unusual  mechanical  properties 
characteristics,  and  the  experience  with 
composite  material  structural  bonding, 
to  date,  necessitate  proposing  special 
conditions  to  assure  an  appropriate 
level  of  safety  for  the  Model  C22J 
landing  gear  structure.  These  proposed 
special  conditions  are  intended  to 
require:  (1)  Accounting  for 
environmental  effects,  i.e.,  temperature 
and  humidity  on  material  mechanical 
properties  in  all  structural 
substantiation  analyses  and  tests:  (2) 
limit  load  residual  strength  with  impact 
damage  trom  discrete  sources:  (3)  ability 
to  carry  ultimate  load  with  realistic 
intrinsic  and  discrete  impact  damage  at 


the  threshold  of  detectability:  and  (4) 
design  features  to  prevent  disbonds 
greater  than  the  disbonds  for  which  limit 
load  capability  has  been  shown.  Proof 
testing  of  each  production  component  lo 
limit  load  and  reliance  on  manufacturing 
quality  control  procedures  between  limit 
and  ultimate  load  may  be  used  m  lieu  of 
design  features  provided  each  bonded 
)oint  is  subjected  to  its  critical  design 
limit  load  during  the  proof  testing. 
Acceptable  non-destructive  testing 
techniques  do  not  yet  exist  in  state-of- 
the-art  composite  technology  to  reliably 
identify  weak  bonds.  However,  proof 
testing  of  each  production  article  may 
be  discontinued  if  such  tests  are 
developed  and  accepted  by  the  FAA. 

Because  the  composite  materia!  and 
bonding  may  require  preventive 
maintenance  and  inspection  procedurr-s 
different  from  those  commcxiiy  utilized 
for  existing  landing  gear  structure,  the 
proposed  special  conditions  require  that 
instructions  for  continued  airworthiness 
be  established  in  addition  to  those 
required  by  §  23.1529. 

lightning  Protectiaii 

The  regulations  incorporated  by 
reference  include  standarda  for 
protection  from  damage  to  the  structure 
of  the  airplane  by  lightning  (S  23.867) 
and  from  ignition  of  fuel  vapor 
I S  23S54).  These  standards  do  not 
provide  the  level  of  safety  for  the 
electronic  system  that  is  inherently 
provided  by  traditional  designs  which 
utilize  mechanical  means  to  connect  the 
engine  to  the  flight  deck.  Electronic 
systems  need  additional  protection 
when  installed  in  composite  airframe 
structure,  which  provides  less  shielding. 
For  airplanes  employing  the  use  of 
composite  materials,  the  lightning 
produced  voltages  and  currents  could 
increase  substantially  and  additional 
protecting  design  features  should  Ik? 
installed. 

The  Model  C22)  airplane  with  the 
Microturbo  TRS-18  turbojet  engines  is 
being  designed  with  the  propulsion 
systems  using  only  electncal  in!<'rfacp«^ 
for  critical  functions  such  as  crew  inputs 
to  engines  These  systems  can  be 
susceptible  to  disruption  to  both  the 
command/response  signals  and  the 
operational  mode  as  a  result  of  direct 
lightning  strike  attachment  or  ele<;trica! 
and  magnetic  interference.  To  ensure 
that  a  level  of  safety  is  achieved 
equivalent  to  that  of  existing  aircraft,  a 
special  condition  is  being  proposed 
which  requires  that  these  components 
be  designed  and  installed  to  preclude 
component  damage  and  interraption  of 
function  due  to  both  dired  and  indirect 
effects  of  lightning. 
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Protsction  From  Unwantsd  Effacl  of 
High  EiMTgy  RmUo  Frequency  (RF) 
FUids 

Airplane  designs  which  utillzK  metal 
skins  and  mechanical  command  and 
control  means  have  traditionally  betfn 
less  susceptible  to  the  effects  of  RF 
energy  from  gn)und  based  transmitters. 
There  is  a  trend  toward  inrj^ased  use  of 
(x)mp<>«ite  structures  that  do  not  provide 
the  RF  shielding  normally  provided  by 
metal  skins  and  electrical  and  electronic 
command  systems  to  perform  critical 
airplane  functions  such  as  engine 
control  Therefore,  the  effective 
measures  against  the  effects  of  high 
energy  radio  frequency  fields  must  be 
provided  for  by  the  design  and 
installation  of  these  systems.  The 
pnmary  factors  that  have  contributed  to 
this  increased  concern  are  (1)  The 
increasing  use  of  sensitive  electronics 
that  perform  critical  and  essential 
functions:  |Z)  the  Deduced 
electromagnetic  shielding  afforded 
airplane  systems  by  advanced 
terJincilogy  airframe  malenals;  (3)  the 
adverse  service  experience  of  military 
airplanes  which  use  these  technologies: 
und  (4|  the  number  and  power  of  radio 
frequency  emitters  Increases  and 
expected  future  increases 

In  showing  compliance  with  the 
regulations  for  protection  against 
hazards  caused  by  the  exposure  to  high 
energy  radio  frequency  fields,  electrical 
and  electronics  systems  which  perform 
critical  and  essential  functions  must  be 
considered.  The  hazards  addressed 
include  those  which  would  result  in  a 
catastrophic  failure  condition  to  the 
(iirplane  Failures  that  would  be  a 
hazard  to  the  airplane,  but  not 
cti  las  trophic,  are  considered  under 
S  23  1. JOB  To  prevent  this  occurrence, 
Hirplane  systems  which  perform  critical 
fimrtioris  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  ciipaliilities  of  these 
cntu  al  functions  are  not  adversely 
affected  when  the  airplane  Is  exposed  to 
high  energy  radio  fields.  Airplane 
4\ stems  which  perform  essential 
functions  must  be  protected  to  ensure 
that  essential  functions  can  be 
recovered  after  the  airplane  has  \u'v.n 
exposed  to  the  high  energy  radu) 
freijueni  y  fields.  Manual  mode 
reversion  is  considered  an  acceptable 
method  of  retaining  the  essential 
functions   Reliance  on  redundancy  as  a 
means  of  protection  against  the  effects 
of  external  RF  fiekis  is  generally 
insufficient  since  all  elements  of  a 
redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently 

No  universally  accepted  guidance  to 
define  the  maximum  energy  level  in 


which  uvtlian  airplane  system 
Installations  must  be  capable  of 
operating  safely  has  been  established. 
At  this  time,  the  FAA  and  other 
airworthiness  authorities  are  working  to 
establish  an  agreed  level  of  RF  energy 
level  representative  of  that  to  which  the 
airplane  will  be  exposed  in  service 
These  special  conditions  require  that  the 
airplane  be  evaluated  under  an  interim 
standard  for  the  protection  of  the 
electronic  system  and  its  associated 
wiring  harness. 

EHeclronic  Engine  Control  System 

The  applicable  airworthiness 
requirements  for  the  engine  installation 
do  not  contain  adequate  standards  by 
which  to  determine  an  acceptable  level 
of  safety  for  an  electronic  engine  control 
system  installed  on  a  Pari  23  airplane 
Therefore,  special  conditions  are 
required  to  establish  that  the  overall 
electronic  engine  control  system 
exhibits  an  acceptable  level  of  system 
integrity  and  reliability  equivalent  to  a 
hydromechanical  system  meeting 
current  airworthiness  standards 

Pressuiizad  Ftaei  Tanks 

The  applicable  airworthiness 
requirements  for  the  pressurized  fuel 
tanks  installations  do  not  contain 
adequate  standards  by  which  to 
determine  an  acceptable  level  of  safety 
on  a  Part  23  airplane.  Therefore,  special 
conditions  are  required  which  are  based 
on  {  25  fJ65(d)  pressurized  fuel  tanks 
requirements 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantiated  direct 
effects  on  the  stales,  on  the  relationship 
between  the  national  government  and 
the  slates,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
vanous  levels  of  government.  Therefore, 
in  at;conian('e  with  F.xecutlve  Order 
12612.  It  IS  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Conclusion 

In  view  of  the  design  features 
discusstKl  alMive,  the  following  special 
conditions  are  proposed  under  the 
provisions  of  9  21  16  to  provide  a  level 
of  safety  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference.  This  action  is  not  a  rule  of 
general  applicability  and  affects  only 
the  mcidel/senes  of  airplane  identified 
In  these  special  conditions. 


Uat  of  Subjects  in  14  CFR  Parti  21  and 
23 

Aircraft.  Air  transportation.  Aviation 
safety,  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sec*.  313(a),  OOl.  and  603  of  the 
Federal  Aviation  Act  of  195a:  ss  amended  (4» 
U.S.C.  1364(a),  1421,  and  1423):  49  U.S.C 
10e(g)  (Revised  Pub.  L  97-449.  January  12. 
1983);  14  CTR  21  18  and  21.17:  and  14  CFR 
11.28  and  11  48 

The  Propo— d  Spedal  Coodittona 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  a  part  of  the  type 
certification  basis  for  the  Caproni  Model 
C22\  airplanes: 

/  Evaluation  of  Composite  Structures 
I  Forward  Fuselage  and  Landing  Gearf 

In  lieu  of  cocnplying  with  |  23.572.  and  in 
addition  to  the  requirements  of  ||  Z3.803, 
23.01  S.  and  23.723.  the  landing  gear  and 
forward  fuselage  composite  structure  must  he 
evaluated  to  damage  toleranc*  criteria 
prescribed  in  paragraphs  (a)  through  (h)  of 
this  special  condition,  unless  showro  to  be 
impractical.  In  cases  shown  to  be  ImpradicaL 
the  aforementioned  structure  moal  b« 
evaluated  in  accordance  with  criteria  of 
paragraphs  (a)  and  (i)  of  this  special 
condition.  Where  bonded  ^ints  are  used,  the 
structure  must  also  be  rvaluated  in 
accordance  with  the  residasl  strength  critena 
In  paragraph  (g)  of  this  special  condition. 

(a I  It  must  be  demonstrated  by  tests,  or  by 
analysis  supported  by  tests,  that  the  structure 
IS  capable  of  carrying  ultimate  load  with 
impact  damage.  The  level  of  impact  damage 
considered  need  not  be  more  than  the 
established  threshold  of  detectability 
considering  the  inspection  Procedures 
employed 

(t)|  The  growth  rate  of  damage  that  may 
occur  from  fatigue,  corrosion,  intrinsic  efleils. 
manufhctunng  defects:  eg  .  bond  defects,  or 
ditmage  from  discrete  sources  under  repe.iifd 
loads  expected  In  service;  i.e..  between  the 
time  at  which  damage  becomes  Initially 
detectable  and  the  lime  at  which  the  extent 
uf  djmajje  reaches  the  value  selected  by  the 
applicant  for  residual  strength  demonstration, 
must  !•    "slablished  by  tests  or  by  amilysis 
supported  by  tests. 

|(|  The  damage  grtiwth.  between  Initial 
drier  lability  and  the  value  selected  for 
residual  strength  demonstrations,  factored  to 
obtain  inspection  intervals,  must  permit 
development  of  an  Inspection  program 
suitatile  for  application  by  operation  and 
ni.iiiitenance  personnel. 

|d|  Instructions  for  continued  airworlhinewi 
fur  the  structure  must  be  established 
consistent  with  the  results  of  the  damage 
tolerance  evaluations  Inspection  intervals 
must  be  set  so  'hat  after  the  damage  Inihally 
beaimes  detectable  by  the  inspection  method 
specified,  the  damage  will  be  detected  before 
U  exceeds  the  extent  of  damage  for  which 
residual  strength  Is  demonstrated 


|e)  Loads  spectra,  load  truncation,  and  the 
locations  and  types  of  damage  considered  in 
the  damage  tolerance  evaluations  must  be 
documented  in  test  proposals. 

(f)  The  structure  must  be  shown  by  residual 
strength  tests,  or  analysis  supported  by 
residual  strength  tests,  to  be  able  to 
withstand  critical  limit  flight  and  landing 
loads  considered  as  ultimate  loads,  with  the 
extent  of  damage  consistent  with  the  results 
of  the  damage  tolerance  evaluations. 

(g)  In  lieu  of  a  non-destructive  inspection 
technique  which  assures  ultimate  strength  of 
each  bonded  )oint.  the  limit  load  capacity  of 
each  bonded  joint  critical  to  safe  flight  must 
be  substantiated  by  either  of  the  following 
methods  used  singly  or  in  combination: 

(1 )  The  maximnm  disbonds  of  each  bonded 
ioint  conaistent  witli  the  capability  to 
withstand  the  k>ads  in  paragraph  |f)  (rf  this 
special  condition  muat  be  determined  by 
analysis,  tests,  or  both.  Disbonds  of  each 
bonded  )oint  greater  than  this  must  be 
prevented  by  design  featurea. 

(2)  Proof  testing  most  be  conducted  on  each 
production  article  which  will  apply  tte 
critical  bonded  joint 

(h)  The  effects  ol  material  variability  and 
environmental  conditloiw  muat  be  aocovnted 
for  in  the  damage  tolaruce  evalaations  and 
in  the  ruidaal  strength  tests;  e.g.,  sxpoaorc  to 
temperature,  humidity,  crooiai.  sitaviolct 
radiation,  and/or  chtanicals.  on  the  stresigth 
and  durability  firoperties  of  the  composite 
matariah  mwt  be  accounted  for  in  die 
damage  tolmioe  evahiationa  and  in  the 
residual  strength  testa. 

(i)  For  those  stiacteies  where  damage 
toloaaoe  method  is  shown  to  be  iiqwactical. 
the  strength  of  such  landing  gear  must  be 
demonstrated  by  tests,  or  analysis  supported 
by  tests,  to  be  able  to  ssithatand  the  repeated 
losds  c4  variable  magBitode  expected  in 
service  hnpad  4mmtge  la  composKa  material 
oeoiponents  witick  aiay  oocar  must  be 
considered  in  die  demonstratiaL  The  impact 
damage  level  considered  must  be  consistent 
with  detectability  by  the  inspection 
procedures  employed. 

Z  Protection  cf  Systems  from  Lightning  and 
High  Energy  Radio  Frequency  (RF)  Fields 

(a)  Each  system  which  performs  critical 
functions  must  be  designed  and  installed  to 
ensure  that  the  operation  and  operational 
capabilities  of  these  critical  functions  are  not 
adversely  affected  when  the  atrpiane  is 
exposed  to:  (1)  li^tning  and  (2)  high  energy 
radio  frequency  fields  external  to  the 
airplane. 

(b)  Each  essential  function  of  the  system 
must  be  protected  to  ensure  that  the  essential 
function  can  be  recovered  after  the  airplane 
has  been  exposed  to:  (1)  lightning  and  (2)  high 
energy  radio  frequency  fields  external  to  the 
airplane. 

(c)  For  the  purposes  of  the  above,  the 
following  definitions  apply: 

(1)  Critical  Pimctions.  Functions  whose 
failure  would  contritmte  to  or  cause  a  failure 
condition  which  would  prevent  the  continued 
safe  flight  and  landing  of  the  airplane. 

(2)  Essential  l^tnetions.  Functions  whose 
failure  would  contribute  to  or  would  cause  a 


hazardous  failure  condition  which  would 
significantly  impact  the  safety  of  the  airplane 
or  the  ability  of  the  fh^l  crew  fo  cope  *vifh 
adverse  operating  condihons. 

3.  Electronic  Engine  Controls 

In  addition  to  the  requirements  of 
IS  23.901(b)  and  23.903(c),  the  components  of 
the  electronic  engine  control  system  for  each 
engine,  both  airframe  and  engine  furnished, 
that  affect  thrust  in  either  the  forward  or 
reverse  direction  and  are  required  for 
continued  safe  operation,  must  have  the  level 
of  integrity  and  reliability  of  a 
hydromechanical  system  meeting  current 
airworthiness  standards. 

4  Pressurized  Fuel  Tanks 

In  additimi  to  the  requirements  of  |  23JI65, 
it  must  be  shown  by  analysis  or  tests  that  die 
pressurized  fuel  tanks  can  withstand  the 
maximum  pressure  likely  to  occur  on  the 
ground  or  in  flight. 

iasued  in  Kansas  City.  Missotoi.  en 
February  22,  IMa 
Barry  O.  denaals. 
Manager.  Small  Airpktne  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  88-5545  Piled  S-«-a9;  8:45  am] 
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14  CFR  Pwts  21  and  25 

(Docket  Na  NM-3C  Notloe  No.  8C-t»-1- 

NM) 

Special  CondWoiiK  Alrbua  Indualrfe 
Model  A320  8«1a«  AkplMie 

AOENCv:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnoic  Notice  of  proposed  special 
conditioiu. 

summary:  This  notice  pn^wses  a 
special  condition  for  the  Aitbos 
Industrie  Model  A320  series  airplane. 
This  airplane  will  have  non-traditional 
computerized  Airplane  Flight  Manual 
(AFM)  performance  presentation 
features  when  compared  to  the  manner 
in  which  AFM  performance  is  now 
presented  in  chart  form  in  compliance 
with  the  transport  category  airplane 
airworthiness  standards  of  the  Federal 
Aviation  Regulations  (FAR).  This  notice 
contains  the  additional  standards  which 
the  Administrator  considers  necessary 
to  establish  a  level  of  AFM  preparation 
and  usage  equivalent  to  that  established 
by  the  FAR. 

DATE:  Comments  must  be  received  on  or 
before  April  10, 1989. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duphcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  (ANM-7),  Docket  No.  NM- 
36. 17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168;  or 


delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked 
Docket  No  N'M-Se.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays. 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATKMI  CONTACT. 
Bill  Boxwell,  Flight  Test  and  Systems 
Branch.  A-Wl-lH.  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA,  17900  Pacific  Highway 
South.  C-68e66,  Seattle,  Washington 
98168;  telephone  (206)  431-2111. 
SUPPI^EMENTARV  MFOMKATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  this  special 
condition  by  submitting  such  written 
data,  views,  or  argttments  as  they  may 
desire.  Communications  should  identify 
the  regulatory  dodiet  or  notice  nomber 
and  be  submitted  in  dopHcate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
further  ruiem^dng  action  on  this 
proposal  is  taken.  The  proposal 
contained  in  dns  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available, 
both  before  and  after  the  closing  date 
for  conunents,  in  the  Rules  Docket  for 
examination  by  interested  parties.  A 
report  simunarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking  will  be  filed 
in  the  docket.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
notice  must  include  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  Na  NM-36."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commeoter. 

Background 

On  December  15. 1988.  the  FAA 
issued  Type  Certificate  A28NM  to 
Airbus  Industrie.  I  Rond  Point  Maunce 
Bellonte.  31707  Blagnac  Cedex.  France, 
for  type  certification  of  their  Model 
A320-111  and  Model  A320-211  series 
airplanes.  Subsequently.  Airbus 
requested  a  change  fo  the  A320  type 
design  to  include  non-traditional 
computerized  Airplane  Flight  Manual 
(AFM)  performance  presentation 
features. 

The  Model  A320  series  airplane  is  a 
short  to  medium-range,  twinturbofan, 
transport  category  airplane  with  a 
seating  capacity  of  120  to  179 
passengers,  a  maximum  takeoff  weight 
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iif  1SH."'J<)  p<iiinds.  and  a  maMmuin 
operiiling  altitude  of  19.000  fe<*f 

Tht!  mrtniifacturRr  pmposes  to 
uliminate  th*"  trHditional  A^'^1  tHktH)ff 
prrformjinri-  c  harts  dn(.\  rvplac  e  them 
with  rt'f»,Tf>nie  l(t  H  Cdmpiiler  proyrHm. 
iir  pmf<rams.  and  r.orrf  spdndmjj  data 
files  which  would  yield  the  same 
information.  The  computer  prosram 
proposal  is  s"'und  based  and  not 
related  to  onboard  proc«!.88tiin  or 
uplinkirig.  If  the  propoiial  i8  adopted, 
eiisting  relevant  regulations,  a  g.. 
S  25  1587(b)  of  the  KAR.  would  not 
provide  adequate  standards,  since  the 
rtHiuired  takeoff  performance 
information  would  not  b)e  in  a  directly 
usable  furm  in  the  AFM  itself 

Under  the  provisions  of  S  21  101  of  the 
FAR,  Airbus  Industne  must  show  that 
the  Model  A32a  as  modified  tu 
incorporate  the  computer  program, 
continues  to  meet  the  applicable 
prnvtsionj  of  the  regulations 
incorporated  by  refererice  m  Type 
Certiflcate  A2iNM.  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change  The 
regulations  incorporated  by  reference  m 
the  type  certificate  are  ajmmonly 
referred  to  as  the    onginal  type 
certification  basis."  The  certification 
basis  for  (he  A320  consists  uf  Part  25  of 
the  FAR.  as  amended  by  Amendments 
25-1  throu^  2S-~5d,  and  Special 
Conditions  25-ANM-2:i 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i  e  .  Part  25  as  amended)  do  not  contain 
adequate  or  appropriate  standards  for 
the  Model  A320  because  of  a  novel  or 
unusual  AFM  fealurv.  special  conditions 
are  prescribed  under  the  provisions  of 
I  21  16  to  establish  a  level  of  AFM 
preparation  and  usage  equivalent  to  that 
established  in  the  regulations 

Special  conditions,  as  apprtipriate.  are 
Issued  in  accordance  with  |  11  49  of  the 
FAR  after  public  notice,  as  required  by 
If  11  28  and  11  29(b).  and  tiec^me  part 
of  the  type  certification  basis  in 
accordance  with  {  21  I7|a)(2|. 

Novel  or  Unusual  AFM  PraMmtatkm 
Faatursa 

The  Model  A320  series  airpltine  will 
incorporate  the  following  novel  or 
unusual  Ai-'M  features 

F.ven  though  operators  uf  large 
transport  category  airplanes  have  used 
performance  analyses  programs  to 
determine  regulatory  ( (impliani 
[H'rforniance.  the  appriivi-d  AFM  charts 
have  b«'eri  available  td  represenl  the 
official  niinimum  certified  performance 
level  of  the  airplane,  as  required  by 
regulation   The  current  proceis  includes 
engineering  review  anil  approval  of  the 
charts  themselves  as  part  of  the  type 


certification  process  The  availability  of 
the  charts  to  airplane  operators  and 
FAA  operations  personnel  for 
establishing  the  acceptability  of 
alternate  ground  based  computer 
performance  analyses  has  apparently 
been  a  satisfactory  means  of  providing 
information  concerning  the  minimum 
performance  level  of  the  airplane. 

Airbus  Industrie  proposes  elimination 
of  the  takeoff  performance  charts  within 
the  AFM,  and  instead  pniposes  to  show 
compliance  with  the  intent  of  the 
applicable  requirements  of  Part  25 
concerning  the  Af%1  by  cross- 
n-ferencing  (in  the  AFM)  to  equivalent 
results  via  certified  performance 
computer  programs  and  data  files. 
Airbus  Industne  states  that,  in  fact,  the 
results  would  be  the  exact  digital  images 
of  the  otherwise-prtivided  AI-'M  chart. 
The  operators  could  generate  equivalent 
"AFM  charts"  with  appropriate 
Interpolation  reading  programs,  in 
addition  to  running  analysis  or  gross 
weight  optimization  programs. 

Airbus  Industne  intends  at  this  time 
to  still  provide  traditional  enroute  climb 
(dnftdown)  and  landing  performance 
charts  in  the  WM 

Diacuasioo 

In  current  operational  practice, 
neither  flighlcrews  nor  dispatchers  use 
the  AFM  on  a  daylo-day  basis  for 
determining  limiting  takeoff  weights, 
field  lengths,  and  speeds  Airline 
operations  departments  routinely 
reformat  AFM  source  data  into  more 
usable  schemes  for  specific  airports, 
runways,  etc  Af'M  charts  are  reviewed 
for  accuracy  and  completeness,  as  part 
of  the  normal  type  certification  process, 
pnor  to  TC  issuance.  These  data  form 
the  master  source  of  pierformance  data 
which  are  used  by  all  parties  to  validate 
other  data  presentations  Federal 
Aviation  Administration  AF'M  master 
book  libraries  have  been  available  to 
the  public  and  other  government 
agencies,  such  as  NTSB  and  airport 
operators;  therefore,  the  equivalent  of 
current  operational  practice  must 
continue  If  charts  are  to  be  removed 
from  the  A320  AFM 

Applicants  who  plan  to  implement 
computer  programs  and  data  files  as  a 
replacement  for  the  performance  charts 
in  the  AFM  are  expected  to  obtain 
approval  fmrn  the  FAA  using  the 
following  process 

a.  All  initial  release,  individual 
takeoff  performance  entities  (for  a 
particular  airplane/engine  combination) 
must  be  produced  fur  the  FAA  in  hard 
copy  chart  form  (or  table  if  appropriate) 
and  mcluded  in  a  report  The  report 
must  be  FAA  approved  prior  lo  or 
loncurrcnt  with  the  .XFM  riitial  release 


in  quf'stion.  and  will  be  filed  as  part  of 
the  FAA  AFM  master  book  for  the 
public  record.  Tabular  presentations 
should  be  limited  to  simple 
relationships,  and  graphical 
presentations  should  be  used  when 
relationships,  trends,  or  important 
variations  in  parameters  need  to  be 
visualized.  Subsequent  performance 
changes  (eg  same  engine,  but  new 
rating)  need  not  be  produced  in  chart 
form,  but  the  FAA  certification  office 
must  have  the  capabihty  to  read  and  list 
the  computerized  performance  modules 
referenced  as  AFM  performance. 

b.  The  report  with  hard-copy 
performance  must  have  organization 
and  identifiers  to  clearly  relate  specific 
charts  to  the  performance  determination 
process 

c  The  report  should  present 
performance  data  with  the  same 
completeness,  clarity,  and  legibility  as 
typical  AFM  charts. 

d.  The  applicant  is  responsible  for 
ensuring  that  the  FAA  certification 
office  is  provided  with  the  equipment 
specification  to  use  the  computer  files 
and  any  required  initial  instruction  on 
use  of  these  files. 

e.  The  applicant's  total  performance 
presentation  to  the  air  carrier  must  be 
such  to  allow  that  carrier  to  comply  with 
55  91  183(a)(5)  and  121.141. 

Conclusion:  This  action  affects  only 
certain  novel  or  unusual  AFM  features 
on  one  model  series  of  airplanes.  It  is 
not  a  rule  of  general  applicability,  and  it 
affects  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
features  on  the  airplane. 

List  of  Subjects  in  14  CFR  Part*  21  and 

25 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety 

The  PropoMd  Spwdal  CooditkNis 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Airbus  Industrie  Model  A320  series 
airplane 

PARTS  21  end  2S—{  AMENDED  1 

1  The  authonty  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U  S  C  1344.  1348(c).  1352. 
13S4(h1,  13S5.  1421  through  1431.  1502. 
lH51(b)(2|.  42  II  S  C.  1857f-ia  4321  el  »eq.. 
F.O  11514  49  use.  106(j()(  Rev  Pub  L  97- 
44H.  (Hnuary  12.  1963) 

2.  Replacement  of  Airplane  Flight 
.Manual  Takeoff  Performance  Charts 
with  Reference  to  Equivalent  Computer 
Programs  and  Data  Files.  In  lieu  of  the 


AFM  performance  charts  provided  to 
comply  with  {  25.1587(b)  of  the  FAR,  the 
following  special  conditions  apply: 

a.  The  system  must  provide 
performance  information,  complying 
with  the  applicable  requirements  of  Part 
25  of  the  FAR  concerning  AFM 
regulations. 

b.  Interpolation,  reading  intervals,  or 
round-off  conditions  must  not  result  in 
any  more  significant  variation  than  for 
current  chart  reading. 

c.  Two-way  performance  interrogation 
(ability  to  switch  independent  and 
dependent  variables)  must  be  provided 
as  appropriate. 

d.  All  notes  and  associated  conditions 
must  be  consistently  applied  in 
performance  calculations  and  clearly 
labeled  on  data  file/analysis  printouts. 

e.  Approved  data  must  be  clearly 
marked  and  segregated  from 
unapproved  (e.g.,  advisory)  data. 

r  Improper  extrapolations  or  solutions 
outside  of  certified  performance  bounds 
must  be  precluded. 

g.  Program  performance  output  must 
be  compatible  with  Configuration 
Deviation  List  (CDL)  or  Master 
Minimum  Equipment  List  (MMEL) 
applications. 

h.  Suitable  program  usage 
documentation  must  be  available  to  all 
users,  including  FAA  certification  and 
operations  personnel. 

i.  Special  performance  charts  such  as 
thrust  setting  stall  speeds,  stabilizer 
trim  setting,  and  position  error 
corrections  must  not  be  included  in  the 
computer-for-chart  replacement  process. 

j.  The  program  must  be  protected  from 
inadvertent  alteration,  or  deliberate 
alteration  outside  of  an  FAA-approved 
revision  process. 

k.  All  computerized  performance 
software  programs  must  be  properly 
identified  by  a  reference  number  which 
must  be  revised  for  each  change  in  the 
data. 

1.  The  program  documentation  must 
also  identify  the  computer  operating 
system  for  which  the  software  is 
intended. 

Issued  in  Seattle.  Washington,  on  February 
27,  1989. 

Steven  B.  Wallace, 

Acting  Manager,  Transport  AirpJane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc  5546  Filed  3-&-89;  8:45  am) 
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14  CFR  Part  39 
(Docket  Na  t9-ANE-04] 

Airworthiness  Directives:  GO 
Parachutes  Ltd,  Type  350  Parachute 
AsseniMles  (P/Ns  MRI  GO  1277.  MR! 
GO  1304  and  MRI  GO  1325).  ESO 
Parachute  Assemblies  (P/Ns  MRI  GO 
1284.  MRI  GO  1315  and  MRI  GO  1330) 
and  4.8m  SAC  Parachutes  (P/Ns  MRI 
GO  1308  and  MRI  GO  D  22918/2) 
AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  inspection,  cleaning  and 
strength  testing  as  required  of  each  net 
mesh  panel  on  certain  GQ  parachute 
assemblies.  The  proposed  AD  is  needed 
to  detect  the  presence  and  removal  if 
necessary,  of  acid  contamination  in  the 
canopy  mesh  panels.  The  presence  acid 
could  result  in  weakening  of  the  canopy 
fabric  and  subsequent  failure  of  the 
canopy  during  use, 

DATE:  Comments  must  be  received  on  or 
before  April  4, 1989. 
ADDRESSES:  Comments  on  the  propiosal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
89-ANE-04, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803; 
or  delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
Docket  No.  89-ANE-04. 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  311, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
federal  holidays. 

The  applicable  service  bulletin  may 
be  obtained  from  GQ  Parachutes  Ltd, 
Portugal  Road.  Woking,  Surrey,  GU21 
5JE  England. 

A  copy  of  the  service  bulletin  is 
contained  in  Rules  Docket  No.  89-ANE^ 
04,  at  the  Federal  Aviation 
Administration,  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel.  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 
FOR  FURTHER  INFORMATKM  CONTACT. 
Terry  Fahr,  Boston  Aircraft  Certification 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration.  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803;  telephone  (617) 
273-7103. 


SUPPICMENTARY  INFORMATKNC 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  lo 
the  address  specified  above  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA  before  taking 
action  on  the  proposed  rule  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contract,  concerned  with  the 
substance  of  the  proposed  AD.  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  89-ANE-04."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

The  FAA  has  determined  that  certain 
GQ  Parachutes  Ltd  parachutes  may 
contain  mesh  panels  that  have  been 
improperly  treated  with  a  chemical 
finish,  which  could  result  in  weakening 
of  the  adjacent  canopy  material  and 
subsequent  failure  of  the  parachute 
during  operation.  Since  this  condition  is 
likely  to  exist  or  develop  on  other  GQ 
Parachutes  Ltd  parachutes  of  the  same 
type  design,  the  proposed  AD  would 
require  inspection,  cleaning  and  strength 
testing  as  required  of  each  net  mesh 
panel  in  GQ  Parachutes  Ltd  Type  350 
Parachute  Assemblies  (P/Ns  MRI  GQ 
1277,  MRI  GQ  1304  and  MRI  GQ  1325). 
850  Parachute  Assemblies  (P/Ns  MRI 
GQ  1284,  MRI  GQ  1315  and  MRJ  GQ 
1330)  and  4.8m  SAC  Parachutes  (P/Ns 
MRI  GQ  1308  and  MRI  GQ  D  22918/2)  in 
accordance  with  GQ  Parachutes  Ltd 
Service  Bulletin  No.  25-01,  dated 
January  18, 1989. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
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varioua  laveia  of  gov«mm«nl.  Thar«for«, 
In  flccordanca  with  ELxscuUva  Ordar 
12812.  It  u  detemuned  th«l  thU  propo««l 
would  not  h«ve  aufUcient  federaliun 
impliCMtiooa  tu  warrant  the  prvpariUoo 
of  a  Kttdeniliam  Aaa«aament 

Conclaatoa 

The  FAA  has  determined  that  ihia 
prt)[M)«ed  r»*xulalu)n  involvwa 
approximately  50  parachute  asaembiiea. 
with  the  inap«*ction.  cleaning  and  testing 
tu  t>e  done  by  CQ  Parachutee  Ltd.  at  no 
coat  to  the  owner  Therefore.  I  certify 
that  Ihia  action  (1)  ii  not  a  "major  rule" 
under  Rxecutive  Order  12291.  (2)  li  not  a 
iignificant  nile  "  under  DOT  Regulatory 
fHiliclea  and  Pn)cedurei  (44  FR  11034. 
February  2fl.  197tJ):  (3)  doea  not  warrant 
preparation  of  a  regulatory  evaluation 
aa  the  anticipated  Impact  la  ao  minimal. 
and  (4)  If  promulgated,  will  not  have  a 
•  IgniRcant  economic  Impact,  poaitive  or 
negative,  on  a  lubstantlal  number  of 
small  entitlea  under  the  critena  of  the 
Regulatory  Flexibility  Act. 

List  of  Subi«cta  In  14  CFR  Pwl  » 

Aviation  safety.  Incorpanitioo  by 
r«fer«nc«. 


TWPropo— d 

Accordingly,  punuanl  to  iba  authority 
delegalsd  to  rm  by  th«  Admlnlatrator. 
the  FAA  propoaea  to  amend  Pmrl  3S  of 
the  Federal  Aviation  Rfl«uletion«  (FAR) 
aa  foUowa: 

PAirr  390— (AMENOCO] 

1  The  authority  citation  for  Part  59 
cuntinuec  to  read  aa  foUowa; 

AiKhoritr  40  ^^C^  13M<a).  1421  and  1423; 
40  U  S.C  10e(xl  (RevlaMl  Pub.  L  IT -440. 
lanuarr  IX  tfle3>:  and  14  CFK  11.BS 

Z.  By  adding  to  |  W.13  the  following 
new  AD: 

GQ  rwifcalaa  L»±  Appilaa  to  Typ*  ISO 
ParKhal*  AaaMibtiM  (P/Na  N4K1  GQ  tZ77. 
MRl  GQ  1304  and  MRJ  CXj  li2b\,  S50 
Paradtuta  AaaambUaa  (MKl  GQ  12ft4.  MRI 
(;Q  1314  and  MRI  (^  1J30)  and  4  am  SAC 
ParachutiM  |P/N«  MKl  OQ  1308  and  MRI  GQ 

I)  ranB/2). 

(^ompharNW  M  r»^tiin»d  ■•  indlr«tr<t  unleas 
already  aooofnpilah«Mi 

Tu  pr«v«nl  tti«  oaa  af  KAA  approvad 
canopwa  which  may  ctialain  undaratranKili 
malenaL  accomphaii  ll)«  fullowing  pnor  to 
n«xl  ua«  after  th«  affectiva  data  ot  tfaii  AU 

(a)  Pwrfiirm  an  a<  ul  l(*«l  on  aach  n«l  meah 
panel,  in  aoordance  wtlh  pa^e  11  nf  C^Q 
Pmrai;hu«»»a  Ltd  S«^lCf  Bulletin  (SB)  No   2^ 
01.  dated  lanuary  Iti.  imw  Those  oanopiea 
found  lo  b«  frea  of  tci<i  con  lamina  I  ton  may 
be  approved  for  return  to  servtra. 

|b|  For  Ihuae  canoptaa  fixuvd  to  Ixave  acid 
contAmutallon.  parlonn  tiM  aod 
nautralliauon.  pH  teal  and  trnaile  teal,  in 
acu>rilanr«  with  pagea  5  and  B  of  GQ 
Parachulaa  Lul,  |SB|  No  2»-cn.  dated  January 


10.  laee  Thoea  canopies  havtag  a  pH  vahM 
greater  than  5.3  and  a  mlnlmuni  tanalla 
itrength  of  180  N/ZSewn  (40  5  (ba/tn.)  may  be 
approved  for  ratura  to  aenrtee.  Pur  tkoea 
r^nopiM  found  to  bava  a  pH  value  of  SJ  or 
leaa  and/or  a  tanaile  strength  leaa  titan  180 
N/»mni  (40.9  lbs /in  1.  remova  or  oblltarata 
tha  TSt)-C2Sc  marking. 

(c)  In  lieu  of  ootnpiianoe  with  paragraphs 
I  a)  and  |b)  above,  the  TSO-C23c  markuigs 
may  be  raoioved  or  obiltaraled  and  the 
parachula  osual  not  be  uaed  as  an  approved 
parachute. 

|(i|  l,'p<Mi  Bubfnisalon  of  substantlaUng  data 
by  an  owner  or  operator  through  an  FAA 
Ajrworthlneaa  Inspector,  the  Manager 
Boston  Aircrsft  Certification  OfTice.  Engine 
and  Propeller  Directorate.  Aircrafl 
Certification  Service.  Federal  Aviahon 
Admlnlatratiofv  12  New  Fjigland  Pjiecutive 
PariL  Burilngton.  Maaaadiiiaatls  01803  may 
adtuat  tiM  compliance  times  speariad  in  this 
AD  V  approve  an  equivalent  means  of 
oompli«nce  with  ihia  AD. 

The  FAA  will  requeal  llie  approval  of  ll»e 
Fadarai  Regiatar  to  incorporate  by  reference 
llie  manufacturer's  service  bulletin  Identified 
and  deecribed  in  this  document. 

taauad  In  Buritngton  Massachuaetts.  on 
February  IS,  I9>Si 
lack  ASaln. 

Managfr  Rngitw  and  Propeller  Dir&ctoratB. 
Aircraft  Certification  S«nr>ce. 
(FR  Doc  as-««1  Filed  3-»-a0:  &4«  amj 
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DATlK  Comneata  mu»t  b^'  received  on 
or  before:  April  2&  1989. 

AOOMSaaS:  Send  comments  on  the 
proposal  in  triphcate  to:  Federal 
Aviation  Adminiatntioa  ASQ-630. 
Manager.  Ainpace  and  Procedure* 
Branch.  Docket  No.  ae-ASO-2.  P.O  Box 
20636.  Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region.  Room  652, 
3400  Norman  Berry  Dnve.  East  Point. 
Georgia  30344,  telephone:  (404)  763-7646. 

TOM  FUflTMtn  MTOmiATIOM  CONTACT: 

lames  G.  Walters.  Airspace  Section. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration,  P  O.  Box  20636.  Atlanta, 
Georgia  30320:  telephone:  (404)  763-7646. 

TKMC 
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Proposwl  AfiMndnwnt  to  Control 
Zoom.  HuntsvWo,  AL;  Savannoh,  QA; 
Laxlnglon,  KY;  and  KnoxvWo,  TN 

AOCMCT!  Federal  Aviation 

Admlnislnifion  (FAA).  DOT. 

ACnotc  Notice  of  proposed  rulemaking. 

Suwauurr  This  notice  proposes  to 
amend  the  effective  hours  of  t^e 
Huntsville.  AL  Savannah,  CA; 
l^xinglon.  KY.  and  Knoxville.  TN, 
conlnil  tones  from  full-time  to  part-time. 
The  Nefional  Weather  Service  (NWS)  Is 
reducing  op«"ratlng  hours  at  each  of 
these  locations;  hrnre.  an)und-the-clock 
hourly  and  special  weather  observations 
will  no  longer  be  available  Generally, 
the  NWS  offices  will  be  closed  between 
10  p  m  and  Bam  local  time,  however, 
the  hours  will  vary  according  to  location 
and  date  Since  designation  of  the 
control  rones  is  dependent  on  the 
availdbihty  of  weather  observations, 
actual  dates/times  of  operation  of  the 
control  rones  will  be  announced  in 
advance  by  Notice  to  Airmen  (NOT AM) 
and  thereafter  as  published  in  Ihe 
airpori/facility  directory. 


My 

InvitMl 

Interested  parties  are  Invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particulariy  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Commenta 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
enviromnental  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  thoee  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  8»- 
ASO-Z. '  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closmg  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  652.  3400  Norman  Berry 
Drive,  East  Poml,  Georgia  30344,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summanzing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 


Aviation  Administration.  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division.  P.O,  Box 
20636.  Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  {  71,171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  change  the  designation  of  the 
Huntsville,  AL;  Savannah,  GA; 
Lexington,  KY;  and  Knoxville.  TN. 
control  zones  from  full-time  to  part-time. 
This  action  is  necessary  due  to 
reduction  of  operating  hours  by  the 
National  Weather  Service  Offices  at 
these  locations.  Section  71.171  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
repubhshed  in  FAA  Order  7400.6D  dated 
January  4. 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  {44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zone. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1,  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348<a).  1354(a),  15ia 
Executive  Order  10654;  49  U.S.C.  106(g) 


(Revised  Pub.  L  97-449.  January  IZ  1963);  14 
CFR  11.69. 

§71.171    (AmwMtod] 

2.  Section  {  71.171  is  amended  as 
follows: 

Huntsville,  AL  [Amended] 
Savannah,  GA  (Amended] 
Lexington,  KY  (Amended] 
Knoxville,  TN  [Amended] 

Add  the  following  sentences  to  the 
existing  descriptions:  'This  control  zone 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and 
time  will  thereafter  be  continuously 
published  in  the  airport/facility 
directory." 

Issued  in  East  Point  Georgia,  on  February 
23.1989. 

William  D.  Wood, 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  89-5544  Filed  3-9-89;  8:45  am] 
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14  CFR  Parts  71  and  73 

I  Airspace  Docket  No.  88-ASW-60] 

Proposed  Establishment  of  Restricted 
Areas  R-6316  Eagle  Pass,  TX;  R-6317 
El  Sauz.  TX;  R-6318  Itarfa,  TX;  and 
Proposed  Alteration  of  VOR  Federal 
Airway  V-13;  TX 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Restricted  Areas  R-6316 
located  near  Eagle  Pass,  TX;  R-6317 
located  near  El  Sauz,  TX;  and  R-6318 
located  near  Marfa,  TX;  and  to  alter  the 
description  of  Federal  Airway  V-13 
located  in  the  vicinity  of  El  Sauz.  TX. 
This  action  would  provide  for  the 
deployment  of  a  tethered  aerostal-bome 
radar-system  at  each  restricted  area  at 
the  request  of  the  United  States  Customs 
Service.  This  action  would  allow  the 
Customs  Service  to  provide  surveillance 
of  airspace  from  ground  level  to  an 
altitude  of  15.000  feet  mean  sea  level 
and  detect  low  altitude  suspect  aircraft 
attempting  to  penetrate  the  airspace. 
DATE:  Comments  must  be  received  on  or 
before  April  24, 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Director,  FAA. 
Southwest  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No,  88- 
ASW-60.  Federal  Aviation 


Administration.  Fort  Worth.  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue,  SW.,  Washingtoa  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 

Jesse  B.  Bogan  Jr.,  Airspace  Branch 
(ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Divisioa  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW„ 
Washington,  DC  20591;  telephone  (202) 
267-9255. 
SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  m 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
are  sf)ecifically  invited  on  the  overall 
regulatory,  aeronautical,  economic  and 
energy  aspects  of  the  proposals.  Send 
comments  on  environmental  and  land 
use  aspects  to:  Department  of  Treasury, 
U.S.  Customs  Service,  Mr.  Robert  O 
HoUiday,  Director.  Research  and 
Development  Division.  1301  Constitution 
Avenue,  NW..  Washington.  DC  20229; 
(202)  566-5371.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  .No.  86- 
ASW-60."  The  postcard  will  be  dale/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
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p«>raontMl  concemwi  with  ihli 
mlemrtking  will  b*-  filed  in  the  docket 

AvailabiUty  of  NFKNTt 

Any  p«rsun  may  obtain  a  copy  of  thii 
Noticf!  of  Propoaed  Rulemaking  (NPRM) 
by  •ubmittlnjj  a  request  to  the  FedprBl 
Aviation  Adminiatratlon.  OfTic*  of 
l>ublic  Affair*.  Attention:  Public  Inquiry 
C;«nler.  APA-230,  800  Independenci- 
Avenue.  SW  .  Washlngtoa  IX:  20SB1.  or 
by  calling  (202)  207-3404 
Communication!  mu«t  Identify  the 
notice  numb«r  of  this  NPRM  Persons 
intareated  in  b«>ng  placed  on  a  mailinn 
list  for  futur*  NPRM'i  should  also 
request  a  copy  of  Advisory  Qrcular  No 
11-2A  which  deacribea  the  appluuition 
proc.»»dur«. 

Tha  PropoMh 

The  KAA  la  cunaitiering  amendments 
to  Parts  n  and  n  of  the  Fedarai 
Aviation  Regulations  (14  CFK  Parts  71 
and  73)  to  establish  Restricted  Areas  R 
031S  located  near  Ragle  Pat*.  TX  R- 
A317  located  near  El  Saux.  TX.  and  R- 
6318  located  near  Marfa,  TX.  and  to 
altar  VOR  Federal  Airway  V-13  tocatad 
in  the  vteiiUty  of  H  S«u«.  TX  The  US 
Customs  Service  would  deploy  a 
tethered  aeroatat-bame  radar  syatem  at 
each  locailoa  with  the  capability  of 
detecting  low  alUtode  suspect  aircrafl 
attempting  to  penetrate  the  airspace 
Ilia  aystem  would  Increase  the 
probebllity  of  the  interception  and 
interdiction  of  suspect  aircraft  and 
provide  low  altitude  radar  coverage  for 
the  Customs  Service.  In  order  to  achieve 
the  aim  of  the  Customs  Service.  It  would 
be  necessary  to  restrict  airspace  from 
the  surftice  to  1S4XX)  feet  MSU  within  a 
.Vstu lute-mile  redlua  of  a  point  on  the 
Uughlin  VORTAC  156*T(14fl*M)  radial. 
tV4  miles  from  the  VORTAC.  for  R-Ktlfr. 
from  the  surface  to  15.000  feet  MSL. 
within  a  3-statule  mila  radius  of  a  point 
on  the  McAUen  VOR  307*T(2«B-M) 
radial,  38  miles  from  the  VOR.  for  K 
ail',  and  from  the  surface  to  1&.000  feet 
MSl^  within  a  2  statute  mile  radius  of  a 
point  on  the  Marfa  VOR  2a2'T128rM| 
riidial.  21  miles  from  the  VOR.  for  R- 
ft318-  R-a31«.  R-6317.  and  R-t«l«  would 
also  be  ailded  to  the  ContinentHl  Control 
Aren   Sections  71  123.  71  151  and  73  63  of 
Part*  71  and  73  of  the  Federal  Aviation 
RpHuUtions  (14  CFTi  Parts  71  and  73| 
were  republished  in  Handb<x)k  7400  tU) 
ddted  January  4.  1U68 

The  FAA  has  determined  that  this 
prii(K>sed  regulatlijn  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  lo 
keep  them  operationally  current.  It. 
therefore — (1)  la  not  a    ma|4>r  rule  ' 
under  Fjiecutive  Order  12291:  (2)  is  not  s 


"significant  rule  '  under  DOT  Regulatory 
Policies  and  Procedures  |44  FR  11094; 
February  26,  197n);  and  (3)  does  not 
warranl  preparation  of  a  regulatory 
evaluation  as  the  anticipated  Impact  is 
no  minimal  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  stgnificant 
economic  impact  on  a  substantial 
number  of  small  entitles  under  the 
cntena  of  the  Regulatory  Flexibility  Act- 
List  of  Subjects  In  14  CFR  Puts  71  and 

n 

Aviation  safety.  Continental  control 
area.  Restricted  areas,  VOR  Federal 
airways. 

The  FVopo— d  AmeodnMnl 

Accordingly,  pursuant  to  the  authority 
delegated  lo  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Parts 
71  and  73  of  the  Federal  Aviation 
Regulations  (14  CXK  Parts  71  and  73)  as 
follows: 

PART  71-OE8IQMATK)N  OF  FEOCRAL 
AIRWAYS.  AREA  LOW  ROUTES, 
COMTROLLED  AMSPACC.  AND 
RCPORT1MQ  POINTS 

1   The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AaiteHir  «•  UAC  134a(a|.  13a4(a|.  ISlCt 
K«e<:iiUv»  OrxleT  lOBft*;  40  U.S  C-  10B(gJ 
iKevigf-d  Pub.  L  97 -448.  January  U.  IflBS);  14 

cm  urn 


{71.123    lAmendsdl 

2  S»'<;fion  71  123  Is  amended  as 

follows- 


V-n|.\lIMQilMl] 

By  removing  the  words  "From  Laredo. 
TX.  via  UNIT  Laredo  156"  and  McAllen. 
TX.  .306*  radials;  McAUen; '  and  by 
substituting  the  words  "From  McAllen. 
TX.  via" 


I711S1     1  Amended  1 

3  Section  71  151  is  amended  as 
follows: 

R-«»ia  Eagte  PsM.  TX  |N««t 

R-«S17  □  Saux.  TX  |N«w| 

R-Cns  M^a.  TX  (New| 

PART  7>— SPECIAL  USE  AJRSPACE 

4  The  authority  citation  for  Part  73 
continues  to  r»;ad  as  follows: 

Authority-  49  I'  S  C  IMXa).  13M(aK  ISia 
1522.  tUecullve  Order  10854.  40  U  S  C  108(^) 
(Revi««<l  Pub  L  »T-44e.  |«nuary  It  IflW):  14 
cm  1188 


R-U1I  Baiia  Pass.  TX  (Newl 

Boundaries  A  S-mile  redhis  centered  at  Isl 

28-23  oe-  N,  long,  lotnno"  w 

Dettipiatad  altitudes.  Swface  to  15.000  feel 

Time  of  dealgnatiaa.  Cootlnoows. 
CoatroUi>«  ageacy.  PAA.  Houstoe  ARTCX. 
Usmg  agency.  United  Suies  Customs 
Service 

R-cn?  n  Sean.  TX  (Newj 

Boondanes  A  3-<nile  radius  centered  at  lal 
2«*3412"  N..  long.  88* 48-06"  W 

Designated  altitude*.  Surface  to  15.000  feel 
MSL 

Tleie  of  destgnatioa.  Continuous. 

CootroUiDf  agency.  FAA.  Houston  ARTtXl 

Usmg  agency  United  States  Customs 
Service. 

R-Cn>  Matfa.  TX  lNew| 

Bouodafie*.  A  X-mile  radius  centered  st  laL 
30"  28  or  N,  loog.  iM'Tffoar-  w. 

[)«sigDalad  altitisda*.  Sorfao*  to  15.000  fsel 
MSL 

Time  of  desiyisttnn.  Continuous. 

CootroUiug  agency.  FAA.  Albuquerque 
ARTCC 

Using  agency  United  States  Cuatotnt 
Service. 

Issued  in  Wasiilf^ini.  DC,  on  Fatwaary  28, 
1900. 

Harold  W.  Becksc. 

Managar.  Ainpooe-Rule*  and  AeronauUcaJ 
Information  Division. 
\¥9.  Doc  W~6550  Piled  5-»-«0: 8:45  am) 
■LUMOOOf  «»ie-t»« 


MartthTM  AdmMstratlon 
4«  CFR  Pari  221 


IDocketMo.  R-1241 


RIN2133-AA73 

Approval  o(V 
Noncmzans 


CtMftarato 


(73.43    [Aliwrtiil 

5.  Section  73,03  is  aaasnded  as  foUowK 


aocmcy:  Manttme  Administration. 
Department  of  Transportation. 

ACTIOM:  Notice  of  proposed  rulemaking 

summary:  The  Mantime  Administration 
(MARAD)  18  proposing  to  amend  its 
regulations  governing  required  approval 
for  certain  transactions  involving  the 
transfer  to  a  noncitixen  of  U.S.- 
documented  vessels  owned  by  citiiens 
of  the  United  States.  This  rulemaking 
would  grant  general  approval  for  a  type 
of  vessel  charter  Involving  drilling 
contracts  for  the  employment  of  mobile 
offshore  drilling  uniU  (MODUs).  Such 
general  approval  would  be  granted  to 
drilling  contracts  (a  form  of  transfer),  for 
a  period  not  to  exceed  two  years,  where 
the  MODU  owner  Is  a  citizen  of  the 
United  States  and  the  other  party  is  ■ 
nonattzen  affiliate  of  tha  owner  or  the 


person  making  the  vessel  available  for 
charter. 

DATES:  MARAD  will  consider  all  written 
comments  by  interested  persons 
received  on  or  before  April  24, 1989. 
Those  submitting  comments  that  wish  to 
receive  acknowledgment  that  MARAD 
has  received  the  coniments  should 
include  a  stamped,  self-addressed 
postcard. 

AOOftESS:  Send  comments  (the  original 
plus  five  copies  are  requested  but  not 
required)  to  the  Secretary,  Maritime 
Administration.  Room  7300,  Department 
of  Transportation,  400  Seventh  Street. 
SW..  V\'ashington,  DC  20590.  All 
comments  will  be  made  available  during 
normal  business  hours  in  Room  7300. 
FOR  mRTHER  INFORMATION  CONTACT 
lessie  Femanders,  Vessel  Transfer  and 
Disposal  Officer,  Mantime 
Administration,  400  Seventh  Street.  SW., 
Washington.  DC  20590. 
SUWlfMCNTARV  INFORMATION:  Section  9 
of  the  Shipping  Act  1916.  (48  App. 
U.S.C.  808)  makes  it  unlawful,  without 
the  approval  of  the  Maritime 
Administrator,  to  sell,  mortgage,  lease, 
charter,  deliver,  or  in  any  manner 
transfer  to  a  noncitizen,  any  interest  in 
or  control  of  a  documented  vessel 
owned  by  a  citizen  of  the  United  States, 
or  place  a  documented  vessel  under 
foreign  registry  or  operate  that  vessel 
under  the  authonty  of  a  foreign  country. 
As  amended  by  Pub.  L  100-710,  section 
9  contains  exceptions  to  the 
requirements  for  approval  of  all 
transfers  to  noncitizens  of  interests  in 
documented  vessels  writh  respect  to 
vessels  operated  only  as  a  fishing 
vessel,  fish  processing  vesseL  fish 
tender  vessel  or  a  vessel  operated  only 
for  pleasure  (46  CFR  221.13(b)).  By  its 
regulations  at  46  CFR  Part  221,  MARAD 
has  granted  administrative  general 
approval  for  charters  of  documented 
vessels  by  citizens  to  nuncilizens  for  a 
period  not  to  exceed  six  months.  This 
general  approval  is  specifically 
inappliciible  to  all  bareboat  charters  or 
subcharters.  other  than  with  respect  to 
vessel  types  that  are  exempt  from 
transfer  approval  under  S  221.15(b)  A 
bareboat  charter  is  one  where  thp 
charterer  takes  possession  of  the  vessel 
and  exercises  direct  control  over  the 
actual  operation  of  the  vessel. 
In  response  to  a  petition  for 
rulemaking  submitted  by  the 
International  Association  of  Drilling 
Contractors  (lADC),  MARAD  issued  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  on  November  2. 
1988  (53  FR  44206).  The  ANPRM 
solicited  comments,  due  by  January  3, 
1989.  on  the  L\DC  proposal  that 
MARAD  grant  general  approval  for 


bareboat  charters  aiid  subchapters  of 
mobile  offshore  drilling  units  (MODUs) 
by  citizens  of  the  United  States  to 
affiliates  which  are  noncitizens.  Tlie 
lADC  represents  offshore  and  onshore 
drilling  and  well-servicing  companies 
that  it  claims  are  responsible  for 
producing  over  90  percent  of  all  onshore 
and  offshore  wells  drilled  around  the 
world  since  March  31, 1987.  lADC 
membership  includes  drilling  and  well- 
servicing  contractors,  oil  and  gas 
producing  firms,  and  associate  member 
companies. 

Petitioner  alleged  that  amendment  to 
MARAD's  regulations  should  provide 
approval  for  intra-company  charters  and 
subcharters,  irrespective  of  duration,  to 
ensure  that  American  offshore  drilling 
companies  obtain  their  fair  share  of 
overseas  drilling  contracts.  Petitioner 
stated  that  MARAD  general  approval  of 
intra-company  charters  to  noncitizen 
affiliates  is  needed  because  such 
charters  are  an  integral  part  of  doing 
business  abroad  in  the  offshore  drilling 
industry,  and  much  of  the  new  offshore 
drilling  activity  now  occurs  outside  of 
the  United  States  and  its  contiguous 
waters.  It  projected  that  future 
opportunities  will  continue  to  be 
concentrated  in  foreign  countries. 
Petitioner  stated  that  while  MARAD  has 
routinely  approved  applications  for 
intra-company  charters  of  MODUs, 
approval  can  take  at  least  several  weeks 
and  as  much  as  one  month.  A  necessary 
response  time  on  solicitations  for  foreign 
drilling  contracts  is  often  very  short 
typically  14  days.  Offerors  that  must 
wait  for  MARAD  approval  to  execute  a 
charter  or  drilling  contract  are  at  a 
disadvantage  in  competing  with  foreign 
competitors  that  do  not  need  to  get 
approval.  Petitioner  stated  that  many 
drilling  contracts  and  related  bareboat 
charters  are  of  short  duration  and 
require  the  shortest  response  time. 

The  lADC  proposed  amendment  also 
would  require  the  vessel  owner  or 
owner's  representative  lo  file  a  copy  of 
the  charter  with  MARAD  not  later  than 
20  days  after  the  beginning  of  the 
charter  period. 

The  proposed  amendments  in  the 
ANPRM  were  lo  the  regulations  at  46 
CFR  Part  221  that  existed  prior  to 
MARAD's  publication  of  an  interim  final 
rule,  on  February  2,  1989,  (54  FR  5382) 
MARAD  issued  that  rulemaking  to 
conform  its  regulations  to  reflect 
significant  changes  in  the  law  contained 
in  Pub.  L.  100-170,  which  became 
effective  on  January  1.  1989.  The  lADC 
proposed  amendment  provided  for 
MARAD  general  approval  of  charters  of 
a  documented  MODU  by  a  citizen  to  a 
noncitizen  affiliate,  as  defined,  without 
time  limitation. 


MARAD  received  five  comments  in 
response  lo  the  ANPRM.  Generally 
favorable  comments  were  received  from 
two  offshore  drilling  operators,  a  trade 
association  representing  offshore 
drilling  operators  and  other  maritime 
interests,  and  a  law  firm  representing  an 
offshore  drilling  operator.  Another  law 
firm  representing  an  operator  of  ocean- 
going tug  barges  in  the  coastwise  trade 
opposed  the  "generic  extension  of  this 
approval  authonty"  by  MARAD  That 
commenter  submitted  that  it  is 
important  to  examine  vessel  transfers 
subject  to  secbon  9  under  rigorous  case- 
by-case  review  to  learn  whether  the 
transfer  would  be  compatible  with 
national  interests,  including  national 
defense.  It  stated  that  there  is  not  a 
demonstrated  need  for  such  an 
amendment  of  the  MARAD  regulations 
governing  transfers  of  documented 
vessels  to  noncitizens  in  proposinfj 
these  amendments,  MARAD  has 
determined  that  the  vessel  transfers  that 
are  contemplated  are  compatible  with 
national  interests. 

One  offshore  drilling  operator 
suggested  a  further  amendment  to 
require  that  a  MARAD  general  apprmal 
be  granted  for  a  period  not  to  exceed 
two  years,  and  only  for  drilling  contracts 
that  assure  that  the  U.S  citizen  owner 
retains  control  of  the  marine  operations, 
noting  that  the  majority  of  drilling 
contracts  give  the  operator  the  right  to 
take  over  drilling  operations.  Those 
provisions  are  incorporated  in  this 
NPRM.  The  same  commenter  also  would 
eliminate  the  requirement  in  the  AVPRM 
that  the  vessel  owner  or  owner's 
representative  file  with  MARAD  a  cop> 
of  the  charter  within  twenty  days  af'er 
the  begmning  of  a  charter  period,  ar.d 
would  substitute  the  requirement  for 
filing  a  written  notice  of  the  charter  and 
its  expected  commencement  and 
lerm, nation  dutes.  Another  offshore 
dniling  operator  opposed  the 
requirement  for  submitting  a  copy  of  the 
charter  as  being  unnecessai> 
paperwork.  .A  similar  requirement  is 
nov\  applicable  to  charters,  not  to 
exceed  six  months,  pursuant  to 
provision  of  $  221.17(c).  There  have  been 
no  protests  from  those  now  subject  to 
this  requirement,  which  has  existed 
since  1^86.  Consistent  with  that 
provision,  a  time  penod  of  thirty  days  is 
now  being  proposed,  rather  than  the 
twenty  days  provided  for  in  the 
ANPRM. 

The  law  firm  representing  an  offshore 
drilling  operator  noted  that  under  Pub  L 
100-710,  transfers  to  noncitizens  of  a 
documented  vessel  do  not  requite 
MARAD  approval  if  the  owner  is  not  a 
citizen  of  the  United  States.  Tlvat 
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commenter  would  require  that  the 
noncitiien  affiliate  be  irlated  to  either 
the  owner  or  the  entity  making  the 
vessel  evallahle  for  charter,  and  that 
provlaion  ii  being  lncorporate<1  ;n  thu 
NPRM 

Analysis  of  R«fuLstory  Impact 

Thu  rulemaking  has  been  reviewed 
under  F.xeculive  Order  12291,  and  It  has 
been  determined  that  this  Is  not  a  mainr 
rule  It  will  not  result  In  an  annual  effect 
on  the  economy  of  HOO  million  or  more 
There  will  be  no  increase  In  pnxiuction 
costs  or  prices  for  consumers,  individual 
Industries.  Federal.  State  or  local 
governments,  agencies,  or  geographic 
regions.  Furthermore.  It  will  not 
adversely  affect  competition, 
employment.  Investment,  prtxluctivity, 
Innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  In 
domestic  or  export  markets 

This  rulemaking  does  not  involve  any 
change  In  Important  Departmental 
policies  and  is  considered  nonstgnifk'ant 
under  Department  of  Transportation 
Regulatory  policies  and  procedurva 
(DOT  Order  M0(X5).  The  economic 
Impact  should  be  minimal,  and  further 
regulatory  evaluation  Is  not  necessary 
Moreover,  the  Mantime  Adminlhfrator 
certifies  that  this  amendment  will  not 
have  a  significant  economic  Impact  on  a 
substantial  number  of  small  entities 

This  rulemaking  dix-s  not  siKnlficanlly 
affect  the  environment  An 
environmental  impart  itatenn-nt  l»  not 
required  under  the  National 
Fjivlronmental  Policy  Act  of  1»>H  It  has 
also  been  reviewed  under  Kxerutue 
Onler  12812,  Federalism,  and  it  h«i»  been 
determined  that  It  doe*  not  have 
sufficient  implications  for  federalism  to 
warrant  preparation  of  a  Federalism 
Assesimfnt 

Finally,  thli*  rulemakifiH  contains  a 
rfportmg  requirement  that  has  been 
preMously  approved  by  the  Office  of 
Management  and  FUiilxrl  (Appr()\rtl  No 
213:WXK») 

MARAD  h.18  reviewed  the  comments 
received  in  response  to  the  ANPRM. 
with  recognition  of  the  chanRes  m  the 
regulations  at  4fl  CVK  Part  221  ttuit  has 
k>een  effected  hy  the  interim  final  rule 
published  on  Febniary  2.  1989.  in 
implementation  of  Piib   L  l(XV7l()  This 
notice  of  proposed  nilcmaking  would 
add  a  new  paragraph  "(f)  l)n!iir\i{ 
Conlnii  .'J  ■  to  I  221  1?",  which  would  give 
MARAD  general  approval  for  drilling 
contracts  relating  to  any  docum»-nted 
MODU.  not  to  exceed  two  years  In 
duration,  where  the  MODU  owner  is  a 
citixen  of  the  United  States  and  the 
other  contracting  partner  (charterer)  Is  a 
noncltizen 


list  of  Subjects  In  M  CFV  Part  221 

Manllme  Administration,  maritime 
earners 

Accordingly,  it  is  proposed  to  amend 
the  regulations  at  46  CFR  Part  221  as 
follows 

PART  221— (AiKNOEOl 

1  The  authonty  citation  for  40  CFR 
Part  221  continues  to  read  as  follows: 

Antlmity  Sees  2.  9,  37,  41  and  43.  Shipping 
Act  IVIS,  ••  smendad  and  sec  204{b|  and 
70&.  Merrhant  Manna  Act  1B36  as  amended 
|4A  App  U  &C  802.  S03.  aO«.  SU.  ft.W.  Mia. 
11144b|.  1196),  4SCFK  1  IW 

2  Section  221  17  is  amended  to  add  a 
new  paragraph  (f)  to  read  as  follows: 


§12117         [; 


(0  Drilling  Contracts.  The  Mantime 
Administrator  hereby  approves  drilling 
contracts  relating  to  any  documented 
mobile  offshore  dnlling  unit  (MODU). 
for  a  pentxi  not  to  exceed  two  years, 
where  the  owner  of  the  MODU  is  a 
citizen  of  the  United  States  and  the 
other  party  to  the  drilling  contract  is 
noncltizen  affiliate  of  the  owner  or  the 
person  making  the  vessel  available  for 
charter 

(1)  "Dnlling  contract."  for  purposes  of 
this  paragraph,  means  a  contract  for  the 
dnlling  of  oil  or  gas  wells,  by  the  terms 
of  which  the  owner  of  the  MODU  or  its 
affiliate  maintains  control  of  the  marine 
operations  of  the  MODU  at  all  times 
dunng  the  contract  period 

|2)  "Affiliate."  for  purpt)»«;s  of  this 
[xaragraph  means  a  corporation, 
partnership,  or  other  legal  entity  that 
owns  or  controls,  is  owned  or  controlled 
by   or  18  under  common  ownership  or 
control  with  the  owner  or  entity  making 
the  vessel  available  for  charter 

(3)  "Control."  for  purposes  of  this 
pt  ragraph  only,  means  the  possession, 
direct  or  indirect  or  the  power  to  direct 
or  oause  the  direction  of  the 
management  and  policies  of  a  person, 
whether  through  the  ownership  of  voting 
securities,  by  contract,  or  otherwise 
A.ssertion  of  control  in  a  dnlling 
(ontraci  shall  be  accepted  a»pnma 
farip  evidence  of  control 

Ry  ( Irdtir  n(  iho  Mdntime  Administrator. 

Dnie  March  ft.  14RR 
lamas  K.  Saart. 

.*>«»<  'riury.  Mantime  ■\tmini.ilmtH.in 
ire  Doc  a»-&S8e  Filed  3^-»~8».  a;45  ami 


FEDERAL  COMMUNICATYONS 
COMMrSSION 

47  CFR  Part  73 

[MM  Docket  Na  a»-4«.  RM-6M3] 

Radio  Broadc«sttr>g  8«rvto*«;  Qray. 
OA 

AOINCV:  Federal  Communications 

Commiision. 

action:  Proposed  rule. 

•UMMAitv:  The  Commission  requests 
comments  on  a  petition  by  Donald  W, 
Eamhart  seeking  the  allotment  of 
Channel  243A  to  Gray.  Georgia,  as  the 
community's  first  local  FM  service 
Channel  243A  can  be  allotted  to  Gray  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction  The  coordinates  for  this 
allotment  are  North  Latitude  33-00-36 
and  West  Longitude  83-32-06. 
OATmS:  Comments  must  be  filed  on  or 
before  April  27.  1989,  and  reply 
comments  on  or  before  May  12,  1989 

AOORCM:  Federal  Communications 
Commission.  Washington,  DC  20554  In 
addition  to  filing  comments  with  the 
VCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Donald  W  Eamhart  P  O. 
Box  3«78.  Jackson.  GA  30233  (Petitioner) 
and  Larry  G  Fuss.  P  O  Box  4010, 
Opelika,  AL  36803  (Consultant  to 
petitioner). 

Pom  PunTHCM  mroiiMA'noN  cotrrACr: 
Nanry  |   Walls.  Mass  Media  Bureau. 
(202)  634-6530. 

•Um-EMCMTANV  mrOHMATION:  This  18  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-48    adopted  February  14.  1989.  and 
released  March  6,  1969  The  full  text  of 
this  Commission  decision  Is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW  .  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Ser\ice,  (202)  85:'-.3flOO, 
2100  M  Street.  NW,  Suite  140. 
Washington.  DC.  20037. 

ProMsions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings  such  as  this 
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one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Commanications  Commission 
Kari  A  Kanaiagar, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division/Mass  Media  Bureau. 
[FR  Doc.  8V-55S7  Piled  3-ft-89;  8:45  am) 
I  oooc  sm-ei-« 


47  CFR  Pmrt  73 

(MM  Docfcat  Na  t*^*,  RM-«541] 

Radio  Broadcasting  Sw'vleee;  Baton 
Rouge,  LA 

aobwcy:  Federal  Communii^ations 

ConunisskMi. 

AcnOM:  Proposed  rule. 


:  This  document  requests 
comments  on  a  petition  by  Vetter 
Cotnmunications  Compaay.  Inc. 
|>ropo8ing  the  tobstitution  of  Channel 
264C  for  Ghonoel  204C1  at  Batcm  Rouge, 
Louisiana,  and  modificatian  of  its 
license  accordingly.  A  site  restriction  of 
16.3  kilonetera  (10.1  miles)  touthwest  of 
the  city  has  been  proposed,  at 
coordinates  30-19-35  and  01-16-3a 
DATCS:  Comments  mast  be  filed  on  or 
before  April  27. 1989,  and  reply 
conunenta  on  or  before  May  12. 1989. 
ADONCSS:  Federal  Communications 
Commission.  Washington.  OC  20S54.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Michelle  K.  Rusk. 
Esquire.  Peter  H.  Doyle.  Esquire.  Dow, 
Lohnes  &  Albertson.  1255  Twenty-third 
Street.  NW.,  Suite  50a  Washington.  DC 
20037  (Counsels  for  petitioner). 
FOM  FMrTHOI  INKMMAT10N  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
•UmfMBNTARV  MFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-49,  adopted  February  14, 1989.  and 
released  March  8. 1969.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street  NW.,  Suite  140. 
Washington.  EJC  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communicationa  CommissioD 
rsri  rsHsinpi. 

Chief,  AlkxattOBB  Branch,  Policy  andRuiea 

Diviuon,  A4an  Media  Bureaa. 

(FR  Doc  aB-«SW  Plied  9-8-88: 8.45  am] 


47  CFR  Part  73 

(MM  OedNt  Na  •8-S2.  Rll-86t3] 


OK 

AGENCY:  Federal  CommunicationB 

Commission. 

ACnON:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Austin 
Broadcast  Services,  Inc.  proposing  the 
substitution  of  Channel  221C1  for 
Channel  221C2  at  Mariow.  Oklahoma, 
and  the  modification  of  its  license  for 
Station  KFX1(FM)  accordingly.  Channel 
221C1  can  be  allotted  to  Mariow  in 
compliance  with  the  CcHnmission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  TTie  coordinates  for  this 
allotment  are  North  Latitude  34^38^54 
and  West  Longitude  97-57-30.  In 
accordance  with  §  1.420(g)  of  the 
Commission's  Rules,  competing 
expressions  of  interest  in  use  of  the 
channel  at  Mariow  will  not  be 
considered. 

DATES:  Comments  must  be  filed  on  or 
before  April  27  .  1989,  and  reply 
comments  on  or  before  May  12. 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  cotinsel  or  consultant, 
as  follows:  Jeffrey  D.  Southmayd.  Esq., 
Southmayd,  PoweU  ft  Taylor.  1784 
Church  Street  NW.,  Washington.  DC 
20036  (Counsel  to  petitioner). 


FOR  FURTHER  MFORMATKW  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPfn-EMENTARV  MFORMATION:  This  IS  8 

simmiary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
^-52,  adopted  Febrrjary  14, 1980,  and 
released  March  6, 1989.  The  fuU  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decisioa  may  also 
be  purchased  from  the  Commissions 
copy  contractor,  International 
Transcription  Service,  (202)  B57~380a 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  Ae  matter  is 
no  longer  subject  to  Commission 
consideration  m-  court  review,  aQ  ex 
parte  contacts  are  prohilHted  in 
Coramissian  fwooeedings.  sodi  as  this 
one.  which  involve  dumnel  allotraents. 
See  47  CFR  1.12l>l(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  informatioB  regardiag  proper  filmg 
procedures  for  ooraments.  see  47  CFR 
1.415  and  1.420. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

FederaJ  CannavBicetiani  Cenuntssioa 
KaA  A  Kmomaftt. 

Chief,  A  IJocationt  Branch,  Policy  and  Ruies 
Division.  Mass  Media  Rtreau. 
(FR  Doc.  mSSOO  Filed  5-0-88:  8:45  ain] 
I  COW  STtt-et-a 


47  CFR  Part  73 


[MM  DociMt  Na  88-S1,  RM-8S78, 

Radk)  Broadcaattng  Servteaa;  Port 
Matilda  and  Petaraburg,  PA 

agency:  Federal  Communications 
Commission. 

ACTION:  Pn^x>8ed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  two  mutually  exclusive 
petitions  for  rule  making.  P.A.C 
Coramunicatioos,  Inc.  proposes  the 
allotment  of  Channel  30QA  to  Port 
Matilda,  Pennsylvania,  and  Victor  A 
Michael  proposes  the  allotment  of 
Channel  300A  to  Petersburg. 
Pennsylvania.  The  channel  could 
provide  either  community  with  its  first 
local  FM  service.  Channel  300A  can  be 


•«Ajl/i 


n^r^ 
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allotted  to  F\)rt  Matilda  in  runipliHiK  e 
with  the  ("ommissions  mintniuni 
ilistan(«"  ^eparHtion  n'qiiin'menls  with  h 
»ile  rsstru  li(in  of  2  1  kilomctfrs  (1  4 
niiifft)  southwest  to  Hvoid  a  short 
spacirjj^  to  StHtion  WCiHF.,  Willianisporl 
FynnsylvKnia   (Channel  30()A  tan  h*- 
-tllotted  to  fV tHr«hun<  in  (ompluiiirf 
with  lh»*  Commission  »  minimum 
diHtan(,»?  separation  rvqviirwmfnts 
without  th«  imposition  of  a  »ite 
rrslnrtion   Canadian  concuiTHnce  is 
r^quirffd  since  tiolh  communitifs  «n> 
located  within  320  kllomettrs  of  thf 
U  S  -Canadian  Sordiv 
DA  TVS:  Conim«nti  mnst  Ix-  fileil  on  or 
S«"f()r«  Apnl  27.  1969.  and  i^ply 
i;omm«*nts  on  or  h«"foi^  May  \Z.  IMHH 

AOOmaS:  Fetieral  Communicationf 
Commission.  Wa»hinj<ton.  [X'  ZtJSM   In 
addition  to  filing  comments  with  the 
VV.V..  Interested  parlies  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows   Allan  G   Moskuwitz.  Flsq  . 
kaye.  Scholer.  Fierman.  Mays  A 
Handler  The  McPherson  BuildinK.  «)1 
l.Sth  Street.  NW  .  Suite  1100. 
Washington.  IX:  20005  (Counsel  to 
P  .AC  CommunicaUons).  Victor  A 
MtcluieL  R  D  »1.  Box  59,  Benton. 
Peniisytvanta  17814  (Petitioner  for 
Petenburxl 

ran  nmrmm  mfommtiom  cotrTAcr 

I>esh«  K.  Shaptrt).  Mass  Media  Bureau. 
!202)»34-6530. 

•um.aiMirr*jiv  mtohmahosc  This  is  a 
summary  of  the  Commission's  Notice  of 
[•n)p<)»etl  Rule  Makir^.  MM  Dot;ket  No 
HW-51    adopted  February  14.  1»HB.  and 
M-leased  March  ft.  19aB  The  full  text  of 
this  Commission  dm:ision  is  available 
for  in»t)e<  tion  and  copying  dunnj< 
normal  businesj  hours  in  the  F("C 
Dotkets  Branch  (RtM>m  2;iO).  1»19  M 
Street.  NW  ,  Washington.  IX:  The 
I ompli-te  text  of  this  decision  may  also 
he  pun  hrtsed  from  the  Commission  s 
copy  contractor,  International 
Transcription  S«rvice.  (202)  867-3«)0. 
^100  M  Street.  NW  .  Suite  \M\ 
Washington.  DC  20037 

(Vovisions  of  th«  Regulatory 
Hexibility  Act  of  IWW  do  not  apply  to 
this  prtH:«*e<ling 

Vi^mlxTs  of  the  public  should  note 
that  frum  the  lime  a  Notice  of  lVt)po»ed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  iuh|ei  t  lo  C!ommi»sum 
consideratuin  or  <.ourt  review    dll  rx. 
fHirtr  rontiii  ts  are  pn'hibiled  in 
("omniission  proctietiings   su(  h  as  this 
one.  which  involve  channel  nllotmenls 
S«'e  4^  (!F"R  1  IJimhl  for  rules  governing 
perniissihle  t'x  porli>  conlarts 

For  mfortiuition  regftrding  pnjper  filing 
procetlures  for  commenlH    see  4'"  V.W. 
1415  and  1  421) 


Ust  of  Subjects  In  47  CFR  Part  73 

Radio  bnjadcasting 
KwifrHl  ('nmniiinirHliDng  Commission 
Karl  ,\  Kanains«r. 

(.tiiff.  AHiH-ulKina  Bmni  h.  PoIh  >  and  Ruhs 

[)  \  I'.wn.  Sh'.s3  Sif^lia  Burjiiu 

|h"R  l)<«.   »»-,%5n  Kil«d  y«~l».  B4!i  nm| 

MLUMQ  COOC  •71»-«4-<l 


47  CFB  Pmii  73 

(MM  Oocka«  No.  t^-M;  RM-M1S] 

Radio  Broadcasting  S«rvH:*s; 
Wamaaa,SC 

AOCNCV:  Federal  Communications 
Commission 

ACnOM:  Pniposed  rule 


SUMMAirv:  The  C^ommisslon  irquesls 
comments  on  a  petition  by  Appalachian 
Broad<:«stm8  Company  proposing  the 
allotment  of  Channel  242A  to  Walhalla. 
South  Carolina,  as  the  community's  first 
local  FM  service  Channel  242A  can  be 
allotted  to  Walhalla  in  compliance  with 
the  Commisaion's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.2  kilometsn  [7j0  miles) 
northaust  to  avoid  a  short  spacing  to 
Stations  WKLS,  Channel  241 C  Atlanta. 
Oor^a.  and  WRXR-FM.  Channel 
242(i  Aiken.  South  Carolina. 

DATIS:  Comments  must  be  filed  on  or 
befora  Apnl  27.  1988.  and  reply 
comments  on  or  before  May  12.  1988. 

AOOMasa:  Federal  Communications 
(^immission.  Washington.  DC  20554  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows  Ron  McKay.  Associated 
Radio  Resources.  3  Broad  Street. 
Charleston.  South  Carolina  29401 
(Consultant  to  p^-titioner). 

FO«  nummm  asfowMATiow  comtact. 

[.^slie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  834-6530 

mtfnjumujurt  iwyoanATiost  This  ia  a 
summary  of  the  Commission  s  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
80-aO.  adopted  February  14.  1988.  and 
released  March  6,  1989.  The  full 
(  omplete  text  of  this  Commission 
de<;ision  is  available  for  Inspection  and 
copying  dunng  normal  business  hours  In 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  NW  .  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission  s  copy  contractor 
International  Transcription  Service, 
(2021  ft57-3800.  2100  M  Street.  .NW  .  Suite 
140,  Wiishtngton,  DC  2003^ 


FYovisions  of  the  Regulatory- 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  ib 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
partf  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  e*  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1  420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communication*  CommiMion 
Karl  A.  Kaoaiafar. 

Chiff  Alhxationt  Branch.  Pi>lii  y  and  Rules 
Division.  Mass  Media  Bureau. 
jFR  Doc  8B-5582  Filed  3-»-8»:  B  45  am) 
I  oooc  srtvavM 
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47CFRPW173 


I  Dodcst  Mo.  «^~63v 


II 


Radk> 

and  Sioux  Fals,  80 

a  MUTT  Federal  Communications 

Commission. 

ACnotC  Proposed  rule 

•UMaumv:  The  Commission  requests 
comments  on  a  petition  by  Rayfield 
Crume  requesting  the  substitution  of 
Channel  263C1  for  Channel  283C2  at 
Salem.  South  Dakota,  and  the 
modification  of  its  permit  accordingly.  In 
addition,  petitioner  requests  the 
substitution  of  Channel  252A  for 
Channel  281A  at  Sioux  Falls.  South 
Dakota,  and  the  modification  of  Station 
KCFS'  construction  permit  to  specify  the 
alternate  Clasa  A  channel.  Both 
channels  can  be  allotted  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  and 
can  be  used  at  the  transmitter  sites 
specified  their  respective  construction 
pernifls  The  coordinates  for  Channel 
283C1  at  Salem  are  North  Latitude  43- 
29-1 B  and  West  Longitude  97-28-34  The 
co<irdinates  for  Channel  252A  at  Sioux 
Falls  are  North  Latitude  34-31-57  and 
West  longitude  96-44-20. 
DATES:  Comments  must  be  filed  on  or 
before  April  27.  1989.  and  reply 
comments  on  or  before  May  12.  1989 

AOOnesS:  Federal  Communications 
Commission.  Washington.  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 


petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  J.  Hayes.  Jr.,  Esq.. 
1359  Black  Mountain  Road,  Greenwood 
Plantation,  Spotsylvania,  Virginia  22553 
(Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Order  to 
Show  Cause,  MM  Docket  No.  89-53  , 
adopted  February  15, 1989.  and  released 
March  6, 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hoars  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW..  Suite 
140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filinj; 
procedures  for  comments,  see  47  CVR 
1.415  and  1.420. 

List  of  Subjects  In  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission 

Karl  A.  Kensinger, 

Chief.  Allocations  Branch.  Po:,c\  and  Rules 

Division.  Mass  Media  Bureau. 

[PR  Doc.  89-5593  Filed  3-9-89,  8  45  arii) 
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DCPARTMENT  Of  AGRICULTURE 

For««t  S«rvk:« 

WMt  Moyto  TkntMr  tittun; 
Envfromwotai  Impact  8tat«m«nt 

ACnOM:  NdlK  p  of  intent  to  prepara  an 
environmental  Impuct  itHtKtnent 


Thi'  nutii  e  II  hereby  givpn 
that  the  Ki)n»»t  .Vrvicp  la  nalhennjj 
Information  in  ordt-r  to  prapara  an 
Knvlnmmenlal  Impact  Statement  (KIS) 
for  a  propoBrtl  to  hdrvett  timtxT  and 
hulld  road*  in  the  weal  ilupea  of  the 
Moyie  River  drnma««i  The  drainage  i* 
located  appnixlmately  12  air  miles 
northeast  of  Bonnen  Ferry,  Idaho  Part 
of  tha  prop<)ae<i  timt>«r  harveat  and  road 
construction  are  propoa«d  within  the 
liellnMinnH  RoHdleas  Area  (No  01128) 
Theae  manajtement  acttviltea  would  t)e 
administered  hy  the  Donnera  Ferry 
Rangor  Dlatnct  of  (he  Idaho  Pnnhandle 
National  Foresta  in  Ek^undary  Q)unty, 
Idaho 

Thia  KIS  will  tier  to  the  Foreat  Plan 
(September  ia87)  which  provides  the 
overall  guldanc  e  |(ioals,  ()b)e*tives. 
Standards  an<l  (.uidehnea.  and 
Management  Arf«  direction)  m 
ai;hlevlng  the  dca  'wl  future  ronditinn 
for  thia  area    The  purpoae  and  goal  for 
the  propoaed  a<  lion  la  to  help  aatiafy 
short  term  di'mnnds  for  Ilmher  and 
maintain  a  i  untliiiioua  aupply  of  timl>«<r 
In  the  future  and  to  provide  for 
Increaam)  big  gamn  winter  range 

The  Foreal  Servu  e  also  aervea  notii  e 
that  the  ageni  y  ii  seeking  information 
and  (iimmerila  from  Keiieral.  State,  and 
local  agennea  and  other  Indivulniila  or 
organuationa  who  may  l)«  interested  in 
or  affe<  ted  by  the  pmpoaeil  action  This 
input  will  \-m  used  in  preparing  the  Draft 
KIS  This  process  will  include 

1    Idenlificalion  of  potential  issues 
I  Idenliflcalion  of  isauea  to  be 
analytad  in  depth 

3  FUimination  of  inaigntflcant  issues 
or  thoaa  which  have  boon  covered  by  a 


relevant  previous  enviroainental 
analysis 
4.  identirication  of  adchttonai 

rcaaunable  altematlvea. 

.S   Identification  of  potential 
etivirtanmental  effects  of  the 
Hltemalives 

d  UeterrainMDon  of  potential 
c(H)perHtuvg  agisnciea  and  task 
anaigrunenla. 

Ihe  agency  invites  wnilen  comments 
and  suggeations  on  the  issues  and 
mHiiagement  opportunities  in  the  area 
being  analyzed 

DATl:  Commenta  concerning  the  acope 
of  the  analysis  must  be  received  by 
April  15.  19«H 

AOCXVSSCS:  S«-nd  wntten  comments  to 
District  Ranger  B*)nner»  Ferry  Ranger 
District.  Route  4.  IU)X  4«flO.  Bonners 
Ferry   ID  83«05 

fom  nmrmm  MPO«niATK>M  cofrT/urr 

Questions  about  the  proposed  action 
and  environmental  Impact  statement 
ahould  b«  directed  to  Allen  Chrlaman. 
Timber  Management  Assistant.  Bonnera 
F'erry  Ranger  Distnct  Idaho  Panhandle 
National  Foresta.  Route  4.  Box  4M0. 
Bonnera  Ferry,  ID  (KMIOS  Phone  (208) 
287 -AMI 

•UTM^nHMTAItV  MPOMNATKMC 
Mana^ment  activitiea  under 
CA)n»ideration  would  occur  m  an  area 
encompassing  approximately  18.800 
acrea  of  National  Foreat  lands  on  the 
Btmnera  Ferry  Ranger  Diatnct.  Included 
m  Ihe  area  of  analysis  are  all  or  portions 
of  the  following:  aectiona  2-4.  9-11.  and 
14-18,  TB3N,  R2F-  sections  2-11.  14-18. 
20-23.  28-2«.  and  32-35.  T&4N   R2K. 
aectiona  1.  12.  and  13.  T84N.  RlE.  and 
aectiona  21  and  27-35.  T85N   R2E.  BM. 
BtJundary  County  State  of  Idaho  TTie 
Foreat  Plan  providea  the  overall 
guidance  for  management  activitiea  in 
the  potentially  affected  area  through  ita 
(lortla.  Objectivea,  Standards  and 
Cuidelinea.  and  Management  Area 
direction.  The  potentialU  affected  area 
Is  wilhm  the  following  Management 
Areas 

Managemant  Area  1 

(Consists  of  lands  designated  for 
timber  pnxluction   The  management 
goal  Is  to  manage  those  lands  suitable 
for  timber  production  for  Ihe  long-term 
growth  and  production  of  commercially 
valuable  w(x>d  produ(  ts.  as  well  as 
provide  for  aoil  and  water  prtitection. 
wildlife  habitat,  diaperaed  recreation 
opportunltiea.  and  viaual  quality. 


Managefnaal  Atm  9 

Consists  of  non-forest  lands  or  lands 
not  capable  of  timber  production. 
Management  goals  are  to  maintain  and 
protect  existing  improvements  and 
resource  productive  potentials.  No 
timber  harvest  will  occur,  but  roads 
constructed  to  acxuiss  harvest  areas  in 
the  other  management  areas  may  -ross 
portions  of  this  management  area. 

Management  Area  4 

Consists  of  lands  designated  for 
timber  production  within  big  game 
winter  range.  The  goal  is  to  manage  big 
game  winter  range  to  provide  forage  to 
support  projected  big  game  habitat 
needs  through  scheduled  timber  harvest 
and  permanent  forage  areas 

Maiiagem«at  Area  16 

Consists  of  lands  that  are  compnsed 
of  an  aquatic  ecosystem  and  adjacent 
upland  areas  that  have  direct 
relationships  with  the  aquatic  system. 
Management  goals  are  to  manage 
riparian  areas  to  feature  ripanan- 
de pendent  resources  while  producing 
other  resource  outputs  at  levels 
compatible  with  the  objectives  for 
dependent  resources.  Timber  harvesting 
may  occur,  and  roads  constructed  to 
access  harvest  areas  in  the  other 
management  areas  may  cross  portions 
of  this  management  area. 

A  range  of  alternatives  will  be 
considered  One  of  these  will  be  the 
"no-action"  alternative,  in  which  the 
roadless  character  of  the  Mellroanng 
Roadless  Area  would  be  maintained  and 
timber  harvest  and  associated  road 
building  would  be  deferred  Other 
alternatives  will  examine  timber  harvest 
and  road  construction  in  different 
locations  and  varied  cutting  methods 
and  timber  management  intensities  to 
achieve  management  area  goals 

The  Forest  Service  will  analyze  and 
document  the  direct,  indirect,  and 
cumulative  environmental  effects  of  the 
alternatives  This  will  include  an 
analysis  of  the  effects  of  the  alternatives 
on  the  roadless  character  of  the  area 
affected  In  addition,  the  FJS  will 
contain  an  analysis  of  site  specific 
mitigation  measures 

Public  participation  will  be  important 
during  the  analysis  People  may  visit 
with  Forest  Service  officials  at  any  time 
during  the  analysis  and  pnor  to  the 
deosion;  however,  two  periods  of  time 


are  identified  for  the  receipt  of 
comments  on  the  analysis.  The  two 
public  comment  periods  are  during  the 
scoping  process  (now  until  April  15, 
1989)  and  during  the  review  of  the  Draft 
EIS  (September  1989). 

The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
informally  consulted  throughout  the 
analysis.  To  meet  the  requirements  of 
the  Endangered  Species  Act,  the  Fish 
and  Wildhfe  Service  will  review  the  EIS 
and  biological  evaluation  and,  if 
necessary,  render  a  formal  Biological 
Opinion  of  the  effects  on  the  Threatened 
and  Endangered  Species,  including  the 
grizzly  bear. 

The  Draft  Environmental  Impact 
Statement  (DEIS)  is  expected  to  be 
available  for  public  review  in  September 
1989.  After  a  45-day  public  comment 
period,  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  Final 
Environmental  Impact  Statement  (FEIS). 
The  FEIS  is  scheduled  to  be  completed 
by  June  1990.  The  Forest  Service  will 
respond  to  the  comments  received  in  the 
FEIS.  The  District  Ranger,  who  is  the 
responsible  official  for  this  EIS,  will 
make  a  decision  regarding  this  proposal, 
considering  the  comments  and 
responses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies.  The 
decision  and  reasons  for  the  decision 
will  be  documented  in  a  Record  of 
Decision. 

Charles  Prausa,  District  Ranger  for  the 
Bonners  Ferry  Ranger  District,  is  the 
responsible  official. 

Dated:  March  3.  1989. 
Charles  Prauaa, 

Distnct  Ranger,  Bonners  Ferry  Ranger 
District.  Idaho  Panhandle  National  Forvsts. 
[FR  Doc.  89-5598  Filed  3-0-89;  8:45  am) 
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Rock  Creek  Watershed  Environmental 
Impact  Statement 

aqency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Department  of 
Agriculture.  Forest  Service  will  prepare 
an  environmental  impact  statement 
(EIS)  for  a  proposal  to  implement 
commercial  timber  sales  within  portions 
of  the  Rock  Creek  watershed  on  the 
Ukonom  Ranger  District. 
DATE:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
May  1,  1989. 

ADDRCSSCS:  Send  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  Alice  R.  Forbes,  District 


Ranger,  Ukonom  Ranger  District,  P.O. 

Drawer  410,  Orleans,  CA  95556. 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Peruiy  Eckert, 
TMO.  Ukonom  Ranger  District,  phone 
(916)  627-3291. 

SUPPLEMENTARY  INFORMATION:  A  range 
of  alternatives  for  this  area  will  be 
considered.  One  of  these  will  be  no  road 
construction  or  timber  harvest.  Other 
alternatives  will  consider  an  array  of 
resource  management  strategies. 

Federal.  State,  and  local  agencies,  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  afTected  by  the 
decision  are  hereby  invited  to 
participate  in  the  scoping  process.  This 
process  will  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  dept. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assigrmient  of 
responsibilities. 

The  U.S.  Fish  and  WUdlife  Service, 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  watershed. 

The  District  Ranger  will  host  a  public 
meeting  in  the  back  conference  room  of 
the  Ukonom  Ranger  Station,  Orleans, 
California  at  7:00  p.m.  on  Monday, 
March  27, 1989. 

The  analysis  is  expected  to  take  about 
10  months. 

The  draff  environmental  impact 
statement  (DEIS)  is  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  review  by 
January  1990. 

The  comment  period  on  the  draft 
environmental  impact  statement  (DEIS) 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Rock  Creek  Watershed  EIS 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  DEIS  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  The  Council  on 
Environmental  Quality  Regidations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3).  In  addition. 
Federal  court  decisions  have  established 
that  reviewers  of  DEIS"  must  structure 


their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519.  553  (1978).  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draff  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  (FEIS).  Wisconsin 
Heritages.  Inc.  V.  Harris.  490  F  Supp 
1334. 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS, 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement  (FEIS). 
The  FEIS  is  scheduled  to  be  completed 
by  May  1990.  The  Forest  Service  is 
required  to  respond  in  the  FEIS  to  the 
comments  received  (40  CFR  1503.4!  The 
responsible  official  will  consider  the 
comments,  responses,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  Tlie  responsible  official 
will  document  the  decision  and 
rationale  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  appeal  under 
36  CFR  Part  217. 

Date:  March  1. 1989. 
Robert  L  Rica, 

Forest  Supervisor. 

[FR  Doc.  89-5597  Filed  3-6-88;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census 
Title:  Aluminum  Ingot  and  Mill 

Products — Current  Industnal  Reports 
Form  Number  M33D  (formerly  ITA  978) 
Type  of  Request-  New 
Burden:  1.800  hours 
Number  of  Respondents:  300 
A  vg  Hours  Per  Response:  30  minutes 
Needs  and  Uses:  This  survey  provides  a 

key  measure  of  aluminum  receipts  and 

shipments  on  a  national  basis. 

Government  agencies,  business  firms 


inTS 
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(rati*  ■••udatlunt.  and  private 

r»<iir«rch  and  cxmauiUnf  nrniin»»«Jion« 

u«0  lh«««  data. 
Affm:Utd  Pxthho.  Buain««a4M  or  other  for 

profit 
Frmfuemcy:  Monthly /Annual 
R^mpi-tydrnM  I  CJtJigiition.  Monthly/ 

VoiunUry:  Amni«i/W4*nd*loi7 
OMB  l)mmk  ()ffie*tr  VrmncXnm  Plcooit 

(^opMs  of  the  abov*  tnfonnatton 
colUctton  proposal  can  b«  obtained  by 
callioii  or  WTltlns  DOC  Claarancn 
Ofnov.  Bdwmnl  Michak.  |2D2|  377^3271. 
Dnpartmani  of  Co— awroa.  Rocan  httttZZ. 
14th  and  Conatltuttan  Avtaxte.  fsTW  . 
Waahtamlon.  DC  JOMaO. 

Wnttan  oommonta  and 
rooiMiuiiaodattena  for  iIm  pmpootid 
informatloa  ooUactloo  abiAikl  b«  lanl  to 
Praadna  Plooah.  OMB  Daak  OfRcar. 
Roocn  32011.  Htrm  SxscaOv*  Offica 
BuUdtm.  Waaku^toa.  DC  20601. 

DatMl.  frnhnmrf  Xt,  1«B 
Kifwai^Mlifcili 

lJt^)artm»iHa/ ClmaraiKm  Offtc»r  dfTicfof 

|KR  Doc  msaat  FOmI  9-»-ar  t:4S  am] 
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OfllMe« 
(OMB) 

[XX:  baa  auboilttad  to  OMB  for 
ciearanca  th«  folio wmn  propoaal  for 
collijcllon  of  In/ormaUun  under  the 
provtiiona  of  the  Papenwori  Reduction 
Act  144  U  aC.  Chiiptar  35) 
A)fi*ncy  Bureau  of  the  Cenaua 
Tith:  The  1990  Cenaua  of  Puerlo  Rico. 
Form  .Sumber  l>-lAre(Kl/fS).  D- 
ZATRlEl/lSl.  D-lPIMSl.  D-341MSI.  D- 
14PR1S).  D-20APR(F.)/(S|.  D- 
20HPR(E)/(SU  D-21PR.  [>-23re.  I)- 

iSlKIF.l/lS).  [>-3i(rei 

Typa  of  R»qu»mt  New* 

Hunhn.  M0.2BS  hour* 

SumtuT  of  fietpandt^nlM^  I.UW.OOOl 

Avtfntfff  Houn  P»r  RttafHinsf  19 
minute* 

jV^vh/*  and  Uat'a  l)«lu  coiU'cIitd  in  thii 
de<:ermial  cenaus.  mandated  by 
Article  1,  Section  2  of  the  US. 
CA)nititution.  will  be  uted  to  draw 
irtjislalive  dlatncl  botind«r4ea 
allocate  Commonwealth  and  Fetienil 
funda,  and  In  prlvata  aector  deci»tnn 
making 

Affei  Cttd  f\ibli<    Indtviduala  or 
household* 

FnHjutfncY  One  Itme. 

Reapoodmnt't  Obitgation.  Mandatory 

OMB  Dtmk  Offtatr  Francue  Picouit. 
3U(y-734a 
Copies  ol  tha  atwva  infurmiiUoo 

coUactkan  profwaai  can  b«  obtatnad  by 


calUnff  or  writing  DOC  Qearanoe 
Officer  F^dward  Michal*.  (202)  377- 
3271).  UapartHanI  oi  Cotnoverca.  Roan 
MflfUZ  14tk  and  ConatituUon  Avenue. 
NW  .  Waahlngton.  DC  20230. 

Wiitten  nomnMiit*  and 
r«>comaandatk)Ra  for  the  propoaed 
information  coilectton  should  be  sent  to 
Franctn*  Picouit  OMB  Desk  Officer. 
Room  32011,  New  ExacuHve  Office 
building.  Washington.  DC  20603. 

[)at«L  Marc^  1.  IMS. 


Dnpartmrnttai  Cikoranca  Otficar.  Offtct  a4 

htoDOUfmrnnt  and  Orfotitaaaoa. 

in  Uoc  SA^UM  FUmI  V«-aac  K4S  ami 
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COtMOi^ 

»■—:  I   National  Martne  Ftsherin 
Service.  NOAA.  Commerce 

The  Caribbean  Fishery  Management 
Council's  AdnWnlstrattve  Committee  wtD 
meet  on  March  17, 1989.  at  B  ■  jil.  at  (he 
Caribbean  Council's  office  (address 
below  |.  The  Committee  will  discuss 
Issues  related  to  Its  regnlar 
administrative  operations  ami  discuss 
development  of  flshery  managefnenl 
plans.  The  meeting  is  open  to  the  public. 

For  further  Information  contact  tha 
Caribbean  Fishery  Management 
C::ounciI.  Banco  de  Ponce  Building,  Suite 
lioa  Hato  Rey.  PR  00918-2577:  (009) 
786-5928. 

Uain  March  7.  una 
Rickwd  K  BiAaefw. 

Dirmtor.  Office  of  fWteriM  CooawrtXJor  aifd 
Manut/ntnmnC  NaUorai  Mornm  Ft*)mnm 
San/icf 
[VH  Kuc  ae-seiu  PU^  3-»-a».  &4i  ami 


COMUmiEE  FOR  PtmCHASE  FROM 
THE  BUNO  AND  OTHER  SEVERELY 
HANOICAPrEO 

ProcurMTMot  List  1M*;  Additions  and 


s— MT  r  Committee  for  Purchase  from 

the  Blmd  and  Other  Severely 

Handicapped. 

ACnost  Additions  to  and  deletion  from 

prtx;urem«nl  list 

HWMSBir  This  action  adds  to  and 
deletes  from  Procurameol  List  196H 
conunoditlea  and  a  military  resale 
commodity  to  be  produced  by 
worksliops  for  the  blind  or  other 
severely  handtcappad. 


cprccnvt  oatk  Apnl  la  1968. 
AOOMtSS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107,  1755  jefTerson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
POM  wiWTi—  mrcmuk-nom  com»cr. 
Beverly  Milkman  (703)  567-114&. 
SUPMAflMTAirr  MFOMUfnoic  On 
Norember  18  and  Deeamber  9, 1988. 
January  6  and  Janaary  13, 1900,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Saverely  Handicapped 
published  noHces  (53  PR  40045  and 
4973a  54  PR  457  snd  1408)  of  proposed 
additions  to  and  deletion  from 
Procurement  List  1909.  which  was 
published  on  November  15. 1988  (53  PR 
46018). 

AosBticMa 

No  comments  ware  received 
oottoeming  the  proposed  additions  to  the 
Procurement  LnL  Aftar  coDsideration  of 
the  material  preseoled  to  it  concerning 
capability  of  qnalified  workshopa  to 
produce  tha  commodttiaa  and  miktary 
resale  commodity  at  a  (air  market  price 
and  impact  of  tha  additions  on  the 
current  or  most  recant  contractors,  the 
Committee  has  determined  that  the 
cotamodities  and  mUttary  resale 
commodity  listed  below  art  saitable  for 
procurement  by  the  Fedaral  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

1  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
ma|or  factors  considered  for  this 
certification  were: 

a  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  military  resale 
commodity  listed. 

c  The  action*  will  result  in 
authonzing  small  entities  to  produce  the 
commodities  and  military  resale 
commodity  procured  by  the 
Covemment. 

Accordingly,  the  following 
commodities  and  military  resale 
commodity  are  hereby  added  to 
l*rv)curemejit  IJsf  1989: 

Commodities 

Towel,  Paper 

7920-00-823-«772 
(Requirement*  for  GSA  Re^ioos  2,  ft,  9 
and  10) 
Buckie,  Belt 

8315-01-0^5-1818 


Mihlaty  Raaala  Itam  No.  and  Name 

Na  goe  Broom,  Push,  ir'.  Indoor/ 
Outdoor 

Deletion 

After  consideration  of  the  relevant 
matter  presentedL  the  Committee  has 
determined  that  the  commodity  listed 
below  is  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  40-48c  and  41  CFR  51- 
2.6. 

Accordingly,  the  following  commodity 
is  hereby  deleted  from  Procurement  LisI 
1980: 
Pencil.  Mechanical 

7520-00-285-5818 
Dill  nrly  I    MHlii— ■ 
ExBCwtire  Dinctar. 
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aqcnCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 
procurement  list 


:  The  Committee  has  received 
a  proposal  to  add  to  Procurement  List 
1989  f^mmoditiea  to  be  prodaced  and 
services  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handicapped. 

Comments  must  be  received  on  or 
before:  April  10, 1989. 
AOORESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107. 1756  Jefferson  Davis  Highway. 
Arlingtoa  Virginia  22202-3509. 
FON  FURTMOI  MFOflMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUP»l£MBn-AI*V  MFOfMATKM:  This 
notice  is  published  pursuant  to  41  US.C 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Govemmeat  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1989.  which  was 
published  on  November  15. 1988  (53  PR 
46016): 


Commodities 

Folder,  File,  Kraft 
7530-00-985-7097 

Sweatpants 

8415-01-234-4409 
8415-01-234-4410 
8415-01-234-4411 
8415-01-234-4412 
8415-01-234-4413 

Sweatshirt 

8415-01-234-4420 

8415-01-234-4421 
8415-01-234-4422 
8415-01-234-4423 
8415-01-234-4424 

Services 

Janitorial/Custodial,  Federal  Building 
and  US.  Courthouse.  15  Henry  Street. 
Binghamtoa  New  York 

lanitorial/Custodial  Marine  Corps 
Combat  Development  Command, 
Building  1019.  Quaotico,  Vii;ginia 

Janitorial/Elevator  Operstion  Service. 
Navy  Yard  Annex.  Buitdings  74, 158. 
167. 191, 197  ft  202.  WaahinglOQ.  DC 

Bevwiy  L.  MakmaM, 

Ex  scat  re  Director. 
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DEPARTMENT  OF  DEFENSE 

Corpa  o(  Enginaars,  DafMvtnmtt  of 
tha  Anny, 

Notica  of  Tantativa  Sponaor  Satoctton 
and  Raquast  for  Additional  Proposals; 
Proposad  Norfolk  Dam  Unit  Nurabar  3 

agency:  Department  of  the  Army.  US. 
Army  Corps  of  Engineers.  Little  Rock. 
District. 

action:  Notice  of  Tentative  Selection  of 
the  City  of  Conway,  Arkansas,  as  the 
Financial  Sponsor  and  Preference 
Customer  relating  to  the  Proposetl 
Norfolk  Dam  Unit  3  Hydroelectric  Power 
Project  in  Arkansas  and  Request  for 
Additional  Proposals.  This 
announcement  is  being  made  to  fulfill 
the  FPlection  criteria  as  agreed  upon  by 
the  Corps  of  Engineers  and 
Southwestern  Power  Administration  on 
November  9, 1988. 

SUMMAHv:  The  Norfolk  Dam  is  located 
near  Norfolk.  Arkansas,  on  the  North 
Fork  River,  a  major  north  bank  tributary 
of  the  White  River.  The  U.S,  Army  Corps 
of  Engineers  (Corps)  constructed  the 
project  and  is  responsible  ior  its 
operation.  The  project  was  authorized 
for  fkod  control  by  the  Flood  Control 


Act  approved  June  28. 1938  (Public  Law 
761.  75th  Congress,  3rd  session)  and 
modified  to  provide  facilities  for 
generation  of  power  by  the  Flood 
Control  Act  of  August  la  1941  (Pubiic 
Law  228,  77th  Congress,  Isl  session). 
Norfolk  Lake  is  also  a  major  center  for 
recreation  and  releases  from  the  project 
support  a  "ptit-and-take  '  trout  fishery 
downstream  on  the  North  Fork  and 
White  Rivers. 

Provisions  were  made  dunng  design 
and  construction  of  the  project  for  four 
hydroelectric  power  generating  units. 
One  unit  began  generation  m  June  1!M4 
with  a  second  unit  placed  m  opera tioo 
in  February  1950.  Units  3  and  4  have  not 
been  installed  a)  the  projt^ct  E<ich  of  the 
two  existing  units  have  an  instiilipd 
capacity  of  40.275  kilowatts  (kWi  for  a 
total  instaHed  capacity  at  the  project  of 
80,550  kW.  Tlie  units  generate  an 
average  of  184.000,000  kilowatt-hours 
fk  Wh)  of  energy  annually.  The 
hydroelectric  power  and  energy 
generated  at  Norfolk  Dam  is  marketed 
by  the  Southwestern  Power 
Administration  (SWPA). 

The  proposed  addition  of  one 
hydroelectric  power  generating  unit 
(Unit  3)  is  generally  described  as  Plan  1 
in  the  Corps'  Little  Rock  District 
document  entitled  "Norfolk  Lake 
Additional  Hydroelectric  Power  Units  3 
and  4"  dated  March  1983  and  is 
authonzed  through  the  provisions  of  the 
original  project  authorizations,  TSe 
proposed  unit  would  have  a  rapacity  of 
approxLTiately  42.500  kW  an-i  genentte 
additional  energy  averaging  ^bout 
5,900,000  kWh.  The  estimated  cost  of 
construction  is  $4&000i)00  fbased  on 
October  1987  price  levels). 

The  City  of  Conway.  Arka.isas  (City), 
an  inujrporated  uty  which  own.s  a 
municipal  eieclric  utili^  sysleni,  has 
proposed  lo  provide  financing  to  the 
Federal  govemment  for  the  design  and 
const.'oirtion  of  Ur.i!  "i  «nd  .NnrfoiK  Dam 
during  the  pciod  of  design  and 
construction.  Upon  completion  of 
constructon,  the  City  proposes  to  piiy  its 
ovvn  debt  service  and  a  pro  rata  share  of 
SWPA's  hydroelertric  power  sv-slem's 
annual  operation,  maintenance,  and 
replacement  (OM&R)  and  marketing 
costs.  The  project  would  be  designed, 
c.onstnicled,  owned,  and  operated  by  the 
Corps.  The  power  and  energy  would  he 
marketed  by  SWPA. 

TTie  sponsor  will  have  two  years  from 
the  dale  the  final  sponsor  selection 
notice  is  published  ir.  the  Federal 
Register  to  enter  into  agreements  with 
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the  Corpi  and  SWPA  for  ccmstRirtion  of 
the  proifct   Additional  time  to  enter  Into 
the  HKH-ement*  mdy  be  pmvided  upon 
the  sponsor  «  request  and  approval  hy 
the  Corps  and  SWPA   If  «Kreementg 
cannot  he  nefiotiated  within  the 
specified  time  frame  the  sponsorship 
will  be  cancelled  aulomatu  ally  and  new 
proposals  for  potential  project  sponsors 
will  be  considered 

In  exchange  for  nnancing  the  desifjn 

and  constrviclmn  of  the  pn)|ect  and 
making  the  recjuired  payments  for 
OMAR  and  marketing  costs,  the  City 
re(jiiest»  an  allocation  of  approximately 
M\.(1lt)  kW  of  firm  rapacity  with 
asso   iHii'd  \ZIH)  hours  per  year  of  firm 
enernv  fr'im  the  SWPA  »  Interconnected 
Svsieni.  which  includes  the  Norfork 
Dim  pro|e<  I    If  the  City  is  selected  and 
suci  essfully  sponsors  the  pro|e(  t.  it 
wmiU)  rf(  eiv e  the  above  requested 
MiUH  ation  in  ac<nrdance  with  Section  II, 
Part  A   paragraph  2  of  SWP.^  s  Power 
Aihxation  Policy  as  published  in  the 
Kederal  Register  |.S2  KK  29881)  dated 
August  12,  1987  The  proposed 
Arrangement  between  the  City  and 
SWPA  would  extend  for  50  year*  after 
Norfolk  I'nit  J  IS  dec  lared  in  commercial 
operation  SWP,'\  has  determined  that 
the  City  qualifies  for  preference,  in 
Hc«:orddnce  with  Section  5  of  the  Flo<)<l 
C.onlrt)l  .-Xi  t  of  VH4.  as  amended,  to 
ri'(  eivt'  firm  power  and  energy  in 
rti  ( iirdance  with  the  aforesaid  terms, 
pT'ivided  the  City  is  the  successful 
spon.sor   ind  i  an  make  satisfactory 
wtieeiing  arrangements   [oinfly,  the 
C.or^'s   11!  I  Sv\p,\  have  tentatively 
seUv  tfd  !hf  (iiy  to  be  the  non  Federal 
sponsor  to  provide  finani  ing  for  the 
proposed  I'nit  1  at  Norfolk  Dam 

OATlt:  Q\iestioiis   (omments   andy'or 
proposals  re(  civcd  prior  to  .'Xpnl  10. 
I'mw  will  be  I  onmdered  m  the  final 
selei  tion  prot  cs,H 

For  further  inforniation  about  the 
proposed  pro)e(  t  financing,  contact 
(.olonel  Anthony  V   Nida,  District 
Kiigineer  l.ittlf  Hock  District,  Corps  of 
Fngm.MTs   PO   H.ix  tKi"    Little  Ro,  k    AR 
"2.^).) 

For  further  information  atxiut  the 
proposed  marketing  of  power  and 
energy  from  the  project,  contact   Fraru  is 
R   ( iaitin Direi  tor   Power  Marketing 
Soiilhwestcrn  Power  .■Xdministnition. 
PO  H..X  ltU9,  Tulsa,  OK  74101 

Utiiol  Hi  i.iMlf  Kiw.k    Arkunias   on  22 
Kft>riiar>  1MW 
Anthony  V  Ntda. 

(  I'M/ic.    I  ,'rji*  .'' Er.^:.'u-frt  Dinlru  t  Ei!)f:nivr 
jKV  [)<M     HM-  S'4H  Fllmi  !-»-«»•  8  43  «ml 
MLUNQ  coot  ir  )•-«?-« 


DEPARTIIEMT  Of  ENERGY 

F«d«ral  Enargy  Regulatory 

Conwnlaalon 

I  Docket  No*.  ERM-25>-000.  et  all 

AlatMma  Powar  Co.  at  al^  Elactrte 
Rata,  SmaM  Powar  Production,  arxl 
Intarlocking  Diractorata  FtUnga 

Mrtn.h  fl   1969 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1   Alabama  Power  Company 

|l)u(k.'l  No  FJ<8e-:53-000| 

Take  notice  that  on  February  21.  19ft9. 
Alabama  Power  ("ompany  |.M.ibama 
Power)  tendered  for  filing  a 
Iransmission  Service  Delivery  Point 
Agreement  to  an  existing  delivery  point 
covered  by  the  Agreement  between 
Alabama  Power  and  Alabama  Fleclric 
CtHjperative,  Inc  (AEC)  for  transmission 
Service  to  Di8tnt)ution  Cooperative 
Members  of  AEC  which  is  dated  August 
28.  ISMIH  (Agreement)  Alabama  F'ower 
slates  that  this  Agreement  has  been 
designated  Rate  schedule  hT'RC  No  147 
Alat)ama  F\jwer  further  states  that  the 
purpose  of  this  agreement  is  to  indicate 
revisions  in  maximum  capacity 
requirement  for  the  Turkey  Hill  delivery 
Point  of  Baldwin  County  EMC  under  the 
Agreement 

Alabama  Power  requests  an  effective 
date  of  December  14.  1988.  and  therefore 
re()iiests  waiver  of  the  Commission's 
notice  requirements 

Comment  datf  March  21.  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

2.  Arizona  Public  Service  Company 

(Docket  No  EKatt-i^KS-Oai) 

Take  notice  that  on  February  27,  1989, 
Anzona  Public  Servue  Company  (APS 
or  Company  )  tentiered  for  filing  ( 1 1 
Amendment  No   2  to  the  Wholesale 
Power  Agreement  (Amendment  No   1), 
(2)  a  Transmission  Service  Agreement, 
and  (.))  Revision  No   1  to  F.xhdiit  H  of  the 
Wholesale  Power  Agreement 
(Revisions)  all  t)etween  APS  and  the 
Town  of  Wickenburg.  Arizona 
I W  ickenburgi 

The  Transmission  Service  Agreement 
is  Intended  to  supersede  an  Interim 
Letter  Agreement  (Are  YV.'RC  Rate 
Si  hedule  No   148)   Amendment  No   1 
implements  the  terms  of  the  Rate 
S«'ltlement  Agreement  in  FTIKC  Docket 
No  FRft4-».S<)-(X)0  The  revision  reduces 
Wickenburg  s  Maximum  Demand  under 
lis  Wholesale  Power  Agreement 
pumuant  to  the  conditions  specified  in 
Amendment  No  1 

No  changes  from  the  currently 
effective  Wholesale  Power  or 
Transmission  (Wheeling)  rate  levels  are 


proposed  herein  The  changes  proposed 
herein  result  m  a  reduction  in  revenues 
of  approximately  ($427,000),  No  new 
facilities  nor  modifications  to  existing 
facilities  are  required  to  provide  the 
aforementioned  services, 

A  copy  of  this  filing  has  been  served 
upon  Wickenburg,  and  the  Anzona 
Corporation  Commission, 

Comment  date:  March  21,  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

S.  Niagara  Mohawk  Power  Corporatioo 

[Docket  No   FJ^ 89- 254-000 1 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk), 
on  February  27,  1989,  tendered  for  filing 
an  agreement  between  Niagara  Mohawk 
and  New  Fjigland  Power  Company 
(NFJ')  dated  November  1,  1988. 

TTie  November  1. 1968  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
Power  Corporation  of  firm  capacity  and 
related  energy  of  New  Fjigland  Power 
Company  The  terms  of  this  agreement 
and  the  period  during  which  the 
pun, ha.se  of  Capacity  and  Energy  can 
occur  shall  commence  on  November  1. 
1988  and  shall  continue  until  April  30, 
1989 

Copies  of  this  filing  were  served  upon 
N'FJP  and  the  New  York  State  Public 
S«'rvice  Commission. 

Comment  date:  March  21,  1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  deslnng  to  be  heard  or 
lo  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Fjiergy  Regulatory  Commission,  825 
North  Capitol  Street,  NF..,  Washington, 
[K:  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
FVactices  and  Procedure  (18  CVR  385  211 
and  284  214)  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
LoUD.  CmWL 
Set  re  to  ry- 

[FR  Doc.  ae-5&M  Filed  3-9-89;  8:45  am] 
mim  coot  srir-evM 


(Protaet  Na  MTS-OOI  UMi] 

Blacfcsfntth  Fork;  AvataMRy  of 
Envtronmental  A— aamont 

March  7, 1980. 

In  accordance  with  tke  Natiooai 
Environmental  Policy  Act  of  1966  and 
the  Federal  Energy  Regulatory 
Commiuion't  (Commiasion's) 
regulations.  18  CFR.  Part  380  (Order  Na 
488.  52  PR  47897).  the  OfHce  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  major  license  for  the 
proposed  Blacksmith  Fork  project 
located  on  the  Blacksmith  Fork  River  in 
Cache  County,  neax  Hyrum.  Utah,  and 
has  prepared  an  Environmental 
Assessment  (EA)  for  the  proposed 
project.  In  the  EA,  the  Commission's 
staff  analyzed  the  potential 
environmental  impacts  of  the  proposed 
project  and  concluded  that  approval  of 
the  proposed  project  with  appropriate 
mitigative  measures,  would  not 
constitute  a  major  federal  action 
significantly  a^'ecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  PubHc  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE^ 
Washington.  DC  20428. 
I^ola  D.  CaabaO. 
Secretary. 
[FB  Dw:.  8e-&55a  Filed  3-»-aSc  8:45  am] 

BUJNaCOOf  STW-OI-M 


(Docket  Noa.  CP8»-«23-«»  at  aLl 

Patuta  PIpaline  Co.  at  iL;  Natwal  Ga* 
Cantflcata  FNIngs 

Take  notice  that  the  foHowmg  filings 
have  been  made  with  the  Commission. 

1.  Paiate  PIpaline  Cooipaiiy 

(Docket  No.  CPae-e23-ooo) 
March  3.  1969. 

Take  notice  that  on  March  1,  1989, 
Paiute  Pipeline  Company  (Paiute).  PX). 
Box  94197,  Las  Vegas,  Nevada  69193- 
4197.  filed  in  Docket  No.  CP89-a23-000  a 
request  pursuant  to  {  157,205  and 
284.223  of  the  CoQunission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
provide  an  inlemiptible  transportation 
service  for  Southwest  Gas  Corporatioo- 
Northem  CaUomia  (Southwest  Gas- 
Northem  Caiifomia),  a  local  distribution 
company,  under  Paiute's  blanket 
certificate  issued  in  Docket  Na  CP87- 
309-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  oc  file  with 
the  Commissioa  and  open  to  public 
inspectioa. 


Paiute  statea  that  parauant  to  a 
tran^ortation  agreement  dated 
November  14, 1088,  under  its  Rate 
Schedule  IT-1,  it  proposes  to  transport 
up  to  lasie  MKffita  equivalent  of 
natural  gaa  on  a  peak  day. 
approximately  2.035  MMBtu  equivalent 
of  natural  gas  on  an  average  day  and 
approximately  741.900  MMBtu 
equivalent  of  natural  gas  on  ao  annual 
basis.  Paiute  states  that  no  new  facilities 
will  need  to  be  constructed  to  transport 
the  subject  gas  through  its  transmission 
system  from  the  existing  interconnection 
between  the  facilities  of  Paiute  and 
Northwest  Pipeline  Corporation  at  the 
Idaho-Nevada  border,  and  to  redehver 
the  gas  to  Southwest  Gas-Northern 
California  at  the  North  Lake  Tahoe  City 
Gate,  Washoe  County,  Nevada.  It  is 
stated  that  Paiute's  understanding  is 
that  Southwest  Cas-Northem  Caiifomia 
will  receive  deliveries  of  the  gaa  directly 
from  Paiute  and  that  the  gas  will  be 
utilized  by  Southwest  Gaa-Northem 
Caiifomia  as  system  supply  for  its  local 
distribution  system  in  its  northern 
Caiifomia  service  area,  Paiute  advises 
that  transportation  service  under 
S  284.223ta]  commenced  December  ZL 
1988.  as  reported  in  Docket  Na  ST8^ 
1812. 

Comment  date:  April  17, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Fahtte  Pipeline  Company 

[Docket  Na  CPa9-g24-«00] 
March  3. 1988. 

Take  notice  that  on  March  1. 190B, 
Paiute  Pipeline  Company  (Paiute).^  P.O. 
Box  94197,  Las  Vegas.  Nevada  89193- 
4197.  tiled  in  Docket  Na  CP8ft-e24-000  a 
request  pursuant  to  {  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gaa  Act  (18  CFR  284.223)  for 
authority  to  provide  intemiptible 
transportatioB  service  for  Southwest 
Gai  Corporation-Northern  Nevada 
(Northern  Nevada),  a  local  distribution 
company,  under  Paiate's  blanket 
transportatioo  certificate  authority 
issued  August  31. 1988,  in  Docket  No, 
CP87-30e-000,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Paiute  states  it  will  receive  the  gas  at 
the  existing  interconnection  of  its 
facilities  and  Northwest  Pipeline 
Corporation  (Northwest)  at  the  Idaho- 
Nevada  border  in  Elko  County,  Nevada 
and  deliver  the  gas  to  Northern  Nevada 
at  various  points  on  Paiute's  system  in 
Nevada.  Paiute  will  transport  the  gas 


pursuaol  to  ita  Rate  Sdkednle  IT-1  for  a 
primary  term  up  to  October  31. 19B1. 

Paiute  proposes  to  transport  up  to 
61.651  MMBtu  of  gas  per  peak  day  and 
approximately  40.800  MMBtu  and 
14.884,000  MMBtu  of  gas  per  average 
day  and  annaally.  respectively,  Paiute 
states  that  the  transportation  service 
commenced  under  the  120-day 
automatic  authorization  of  §  284.223(a) 
of  the  Commissioa's  Regulations  on 
December  Zl,  1988.  pursuant  to  a 
transportation  agreement  dated 
November  14. 1988.  Paiute  notified  the 
Commission  of  the  commeocement  of 
the  transportation  service  in  Docket  No. 
ST89-181 1-000,  on  January  20,  1989 

Comment  date:  April  17. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Nortfaara  Nataral  Gas  ConfMny. 
DMakn  of  Enraa  Corp. 

[Docket  Na  CPB9-e27-000j 
March  a.: 


'  A  wkotty  vnnad 

Corporatioo. 


■^Mdiwy  of  SMtbwmi  Cu 


Take  notice  that  on  March  1. 1989. 
Northern  Natural  Gas  Company 
(Northern).  1400  Smith  Street  P.O.  Box 
1188.  Houston.  Texas  77251-118&  filed 
in  Docket  Na  CP89-e27-000  a  request 
pursuant  to  i  157.206  of  the 
Commission's  Regulations  under  the 
Natval  Gaa  Act  (18  CFR  157.205)  for 
authorizatioB  to  provide  an  interruptibte 
transportation  service  for  Energy 
Dynamica,  Inc.,  a  marketer,  iBuler  the 
blanket  certificate  issued  in  Docket  No. 
CP86-435-000,  pursuant  to  aection  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  states  that  pursuant  to  a 
tiansportation  agreement  dated  January 
24. 1989.  under  its  Rate  Schedule  IT-l.  it 
proposes  to  transport  up  to  15.000 
MMBtu  per  day  equivalent  of  natural 
gas  for  Energy  Dynamics.  Inc.  Northern 
states  that  it  would  transport  the  gas 
from  multiple  receipt  points  as  shown  in 
Appendix  "A"  of  the  transportation 
a^eement  and  would  deliver  the  gas  to 
multiple  delivery  points  also  shown  in 
Appendix  "A'  of  the  a^eement 

Northem  advises  that  service  under 
S  284.2Z3(a)  commenced  January  24, 
1989,  as  reported  in  Docket  No.  ST89- 
2220  [filed  February  14, 1989),  Northem 
further  advises  that  it  would  transport 
11,250  MMBtu  on  an  average  day  and 
5,475,000  MMBtu  annually. 

Comment  date:  April  17, 1989.  m 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


loiao 
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4.  Northam  Natural  Gaa  Cooipaoy, 
Division  of  EnroQ  Corp. 

(I)<H.k«I  No  CPW>-«2ft-0(» 
Mdrrh  i.  lOON 

Take  notice  that  on  March  1.  1980, 
Northern  N«t\iral  Ga»  CompHny 
(Nonhpml,  1400  Smith  Str««'t,  P  O  Box 
llHrt.  Hounton.  Thxhs  ■'72.Sl-nH«  Hlfil 
in  I)u<  ket  No   C.l'BJ^-flZfi-OOO  a  r»-qufst 
pursuant  to  }  1.57  21)5  of  t/ie 
(lomminiiion  i  Kpgulationi  under  fhp 
Natural  t.a*  Art  (18  CVR  157  2().5|  for 
authorization  to  provuie  an  inlemiplitile 
truniiportation  st'rvue  for  Knrun  (ias 
Marketing,  inc  ,  a  markflcr,  under  the 
blanket  certificate  issued  m  Docket  No. 
CF'H«-4J,S-0(J(J.  pursuant  to  section  7  of 
the  Natural  C.as  Act,  all  as  more  fully 
Sfl  forth  in  the  request  that  is  on  file 
with  the  Clommission  and  open  to  public 
Inspec  tion 

Northern  slates  that  pursuant  to  a 
transportation  agreement  dated  [anuary 
31.  198H,  under  its  Rale  S<  hedule  [T-l.  it 
proposes  to  transport  up  to  itIO.iKX) 
MMBtu  per  day  equivalent  of  natural 
gas  for  Rnn]n  C>as  Marketing.  Inc. 
Northern  states  that  it  would  tran.«porl 
the  gas  from  multiple  receipt  points  as 
shown  in  Appendix  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas  to  multiple  delivery 
points  also  shown  in  Appendix  "A"  of 
the  agreement 

Northern  advises  that  service  under 
I  204. 2231a)  commenced  lanuary  31, 
ia8B.  as  r«p<irted  in  [)<x;ket  No  ST8»- 
2217  (filed  February  14.  1980).  Northern 
further  advises  that  it  would  transport 
ISO.OOO  MMBtu  on  an  average  day  and 
73.000,000  MMBtu  annually 

Commenl  date  Apnl  17  1989,  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

B.  El  Paao  Natural  Gaa  Company 

(iv>ckiti  No  tT«»-«r-nni)| 

March  1.  IvMO 

Take  notice  that  on  February  24.  19H9 
FJ  Paso  Natural  (^as  Company  (Kl  Paso). 
Pott  OfTlr^  Box  1492.  F.l  Paso.  Texas 
79B7a  field  in  [)m:kel  No  CPBO-aO^-OOO 
a  request  pursuant  to  ||  157  206  and 
2*4  223  (18(;FR  157  205  and  2*4  223)  of 
the  Commission  s  Regulations  under  the 
Natural  Cas  Act  for  authority  to 
continue  the  intemiptible  transportation 
service  for  Petrus  Oil  Company  LP 
(Petrus)  a  shipper  of  natural  gas.  under 
b'A  Paso  s  blanket  transp^irlation 
certificate  authonziition  whu  h  was 
Issued  by  C«)mmission  order  on 
November  2,  198*.  in  [)o<:kel  No  CP8*- 
4J3-000.  a'l  as  more  fully  set  forth  in  the 
application  and  open  to  public 
lnsp«ctlon 

Bl  Paso  indicate!)  that  It  wili  continue 
to  transport  the  gas  from  varloua  receipt 


points  and  deliver  tha  gas  for  the 
account  of  Petrus  to  vanous  points  on  El 
Paso  s  system  all  in  Moore  County. 
Texas 

FJ  F'aso  proposes  to  transport  up  to 
62.750  MMBtu  of  gas  per  peak  day  and 
approximately  21,100  MMBtu  of  gas  and 
7,701,500  MMBtu  of  gas  on  an  average 
day  and  annually,  respectively   El  Paso 
states  that  the  intemiptible 
transportation  service  commenced  on 
January  2«.  1988.  pursuant  to  Part  2*4 
Subpart  B  of  the  Commission  s 
Regulations  under  the  terms  of  a 
transportation  agreement  dated 
November  1ft.  1987.  as  amended 
Decemi)er  19.  1988.  FJ  Paso  notified  the 
Commission  of  the  commencement  of 
the  transportation  service  m  Docket  No 
ST88^2341-000  on  February  19,  1988. 

Comment  date  Apnl  17.  1989.  in 
accordance  with  S'andard  Paragraph  G 
at  the  end  of  this  notice 

8.  Colorado  Intarmtate  Gas  Company 

|I)o<:ket  No  CP«Mnft-OOI)] 
M«rt:h  3   1«« 

Take  notice  that  on  February  27,  1989. 
Colorado  Interstate  Gas  Company 
(CIG).  Post  OfTice  Box  1087,  Colorado 
Spnngs.  Colorado  80944.  Filed  in  Docket 
No  CPHe-&16-000.  a  request  pursuant  to 
•ection  157  206  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.206)  for  authonzation  to 
transport  natural  gas.  on  an  intemiptible 
basis,  for  Exxon  Corporation  (Exxon),  a 
producer,  under  its  blanket  certificate 
Issued  in  Docket  No  CP88-589-00a  et 
al  pursuant  to  section  7  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection 

CIG  states  that  it  would  transport  up 
to  70.000  Mcf  p«r  day.  for  Exxon. 
pursuant  to  a  Transportation  Service 
Agreement  dated  November  1.  1968, 
between  CIG  and  Exxon.  CIG  further 
states  that  it  would  receive  the  natural 
gas  from  vanous  existing  points  of 
receipt  on  its  system  in  Wyominfl  and 
would  redeliver  the  natural  gas.  less  fuel 
gas  and  lost  and  unaccounted-for  gas. 
for  the  account  of  Exxon,  in  Kearny 
County  Kansas  CIG  indicates  that  the 
estimated  average  daily  and  annual 
quantities  would  be  10.000  Mcf  and 
3  850.000  Mcf.  respectively 

CIG  states  that  it  commenced  the 
transportation  of  natural  gas  for  Elxxon 
on  January  21.  1980.  as  reported  In 
Docket  No  ST8e-21 88-000.  for  a  120-day 
penod  pursuant  to  |  2*4  223(a)  of  the 
Commissions  Regulations  (18  CFR 
2»4.223(a)) 

Comment  date.  Apnl  17,  1980.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 


7.  Teonesaee  Gas  Pipeline  Company 

(Docket  No.  CPBft-918-000] 
March  J,  19«G 

Take  notice  that  on  February  28.  1980. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P  O.  Box  251 1.  Houston, 
Texas  77252.  filed  in  Docket  No  CP89- 
918-000  a  request  pursuant  to  9  284  223 
of  the  Commission's  Regulations  under 
the  .Natural  Gas  Act  for  authonzation  to 
provide  an  intemiptible  transportation 
service  for  BMP  Petroleum  Company. 
Inc  (BHP)  a  producer  of  natural  gas. 
under  its  blanket  certificate  issued  in 
Docket  No  CP89-11S-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  publii: 
inspection. 

Tennessee  stales  that  the  maximum 
daily,  average  daily  and  annual 
quantities  that  it  would  transport  for 
BHP  would  be  45.000  dt  equivalent  of 
natural  gas.  45.000  dt  equivalent  of 
natural  gas  and  16,425.000  dt  equivalent 
of  natural  gas,  respectively 

Tennessee  indicates  that  in  Docket 
No  ST89-2027,  filed  with  the 
Commission  on  January  30,  1989,  it 
reported  that  transportation  service  for 
BHP  had  begun  under  the  120-day 
automatic  authonzation  provisions  of 
i  284.223(a). 

Comment  date.  Apnl  17, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

S.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp 

[Docket  ,No  CP8e-«»-000| 
March  3.  1986 

Take  notice  that  on  March  1, 1989. 
Northern  Natural  Gas  Company 
(Northern),  1400  Smith  Street.  P  O  Box 
1188.  Houston.  Texas  77251-1188,  filed 
on  Docket  No  CP89-928-000  a  request 
pursuant  to  S  157.205  of  the 
Commissions  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authonzation  to  provide  an  intemiptible 
transportation  service  for  Centran 
Corporation  (Centran).  a  marketer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP86-435-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection 

Northern  states  that  pursuant  to  a 
transportation  agreement  dated 
February  1.  1980.  under  its  Rate 
Schedule  IT-l.  it  proposes  to  transport 
up  to  10.000  MMBtu  per  day  equivalent 
of  natural  gas  for  Centran.  Northern 
states  that  it  would  transport  the  gas 
from  multiple  receipt  points  at  shown  in 
Appendix  'A'"  of  the  transportation 


agreement  and  would  deliver  the  gas  to 
multiple  delivery  points  also  shown  in 
Appendix  "A"  of  the  agreement. 
Northern  further  states  that  the 
proposed  service  may  involve  the 
compression  of  gas  at  its  Fort  Buford 
Compressor  Station  for  delivery  to 
Northern  Border  Pipeline  Company. 

Northern  advises  that  service  under 
i  284.223(a)  commenced  February  1. 
1989.  as  reported  in  Docket  No.  ST89- 
2221  (filed  February  14, 1989).  Northern 
further  advises  that  it  would  transport 
7.500  MMBtu  on  an  average  day  and 
3.650.000  MMBtu  annually. 

Comment  dale:  April  17, 1989,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

9.  William  Natural  Gas  Company 

[Docket  No.  CP8»-«n-0001 
March  a  1989. 

Take  notice  that  on  February  24, 1989, 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3286,  Tulsa. 
Oklahoma  74101.  filed  in  Docket  No. 
CP89-901-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide  a  firm 
transportation  service  for  Conoco,  Inc. 
(Conoco),  a  producer  of  natural  gas, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP86-631-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  pubhc 
inspection. 

Williams  states  that  it  proposes  to 
transport  natural  gas  for  Conoco  from 
various  points  of  receipt  in  Oklahoma 
and  Texas  to  various  points  of  delivery 
on  Williams'  system  in  Kansas. 

Williams  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
for  Conoco  would  be  800  MMBtu 
equivalent.  320  MMBtu  equivalent  and 
116.800  MMBtu  equivalent  of  natural 
gas.  respectively. 

Williams  states  that  transportation 
service  for  Conoco  began  on  January  13, 
1969  under  the  12D-day  automatic 
authorization  provisions  of  S  284.223(a) 
as  reported  in  Docket  No.  ST89-2223- 
000  filed  with  the  Commission. 

Comment  date:  April  20. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP8»-906-000| 
March  6. 1989 

Take  notice  that  on  February  27, 1989. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1476  Houston.  Texas  77251- 
1476  filed  in  Docket  No.  CP89-908-000  a 
request  pursuant  to  S  157.205  of  the 


Commission's  Regulations  for 
authorization  to  provide  transportation 
on  behalf  of  MidCon  Marketing  Corp. 
(MidCon),  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000.  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  requests  authorization  to 
transport  on  an  Interruptible  basis,  up 
to  a  maximum  of  412.000  MMBtu  of 
natural  gas  per  day  for  MidCon  from 
receipt  points  located  in  Louisiana, 
offshore  Louisiana  and  Mississippi  to 
delivery  points  located  in  Mississippi. 
United  anticipates  transporting,  on  an 
average  day  412.000  MMBtu  and  an 
annual  volume  of  15a380.000  MMBtu. 

United  states  that  the  transportation 
of  natural  gas  from  commenced 
February  1, 1989,  as  reported  in  Docket 
No.  ST89-2270-000.  for  a  120-day  period 
pursuant  to  S  284.223(a)  of  the 
Conunission's  Regulations  and  the 
blanket  certificate  issued  to  United  in 
Docket  No.  CP86-6-000. 

Comment  date:  April  2a  1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-902-000] 
March  6, 1968. 

Take  notice  that  en  February  24, 1969, 
Williams  Natural  Gas  Company  (WNG). 
P.O  Box  3268.  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CPe9-902-000  a 
request  pursuant  to  9  157.205  of  the 
Regulations  under  the  Natival  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Mountain  Iron  &  Supply  Company 
(Mountain  Iron),  a  marketer  of  natural 
gas,  under  WNG's  blanket  certificate 
issued  in  Docket  No.  CP86-631-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

WNG  proposes  to  transport  on  an 
interruptible  basis,  up  to  10,000  MMBtu 
equivalent  of  natural  gas  on  a  peak  day. 
7.500  MMBtu  equivalent  on  an  average 
day  and  2,737,500  MMBtu  equivalent  on 
an  annual  basis  for  Mountain  Iron.  It  is 
stated  that  WNG  would  receive  the  gas 
for  Mountain  Iron's  account  at  various 
receipt  points  on  WNG's  system  in 
Kansas,  Oklahoma  and  Wyoming  and 
would  deliver  equivalent  volumes  at 
various  points  on  WNG's  system  in 
Kansas  and  Missouri.  It  is  asserted  that 
the  transportation  service  would  use 
existing  facilities  and  would  not  require 
the  construction  of  additional  facilities. 


It  is  explained  that  the  transportation 
service  commenced  January  1.  1989. 
under  the  self-implementing 
authorization  provisions  of  {  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-2181 
Comment  date:  April  20. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP89-910-000) 
March  6, 1989. 

Take  notice  that  on  February  24, 1989. 
United  Gas  Pipe  Line  Company  (Umted], 
P.O.  Box  1476  Houston.  Texas  77251- 
1476  filed  in  Docket  No.  CP89-ei0-000  a 
request  pursuant  to  {{  157.205  and 
264.223(2)(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide 
transportation  service  on  behalf  of 
MidCon  Mariceting  Corporation 
(MidCon),  a  marketer  of  natural  gas 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP86-6-00a  pursuant  to 
section  7  of  the  Natiu^l  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  pubhc  inspection. 

United  requests  authorization  to 
transport  on  an  interruptible  basis,  up 
to  a  maxiBium  of  206i000  MMBtu  of 
natural  gas  per  day  for  MidCon  Gas 
from  a  receipt  point  near  Agua  Dulce, 
Nueces  County,  Texas  to  various 
delivery  points  in  Louisiana.  The  receipt 
point  and  redehvery  points  are  listed  in 
Exhibits  A  and  B  of  the  December  26 
1988  transportation  agreement  which 
provides  for  this  service.  United  states 
that  the  daily  volume  of  natural  gas  to 
be  transported  would  be  206000  MMBtu 
and  the  tmnual  volume  would  be 
75.190,000  MMBtu. 

It  is  stated  that  United  commenced 
transportation  of  natural  gas  for  MidCon 
on  January  4, 1989,  as  reported  in  Docket 
No.  ST89-2285  filed  on  February  16 
1989. 

Comment  date:  April  20, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  United  Gas  Pipe  Line  Company 

[Docket  No  CP88-911-000) 
March  6  1989. 

Take  notice  that  on  Februarj  27.  1989. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas.  77251- 
1476  filed  in  Docket  No.  CP89-91 1-000, 
a  request  pursuant  to  {{ 157.205  and 
264.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  its  blanket  certificate  issued  in 
Docket  No.  CP88-6-000,  pursuant  to 
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•♦•ijllun  7  of  ihe  Natural  Cmu  Atl.  for 
MulCon  Marketing  Corp  ,  (MldCon),  a 
mrtrketer  ail  as  more  fully  »et  forth  in 
the  r«quetl  on  file  with  the  Commission 
ami  i)p«n  to  public  insp«i;tion. 

United  proposes  to  Irunsport  up  to  a 
maximum  of  3O9,0tX)  MMBtu  of  nntural 
g«s  p«*r  itay  for  MidCon  from  spt'ciflc 
extstm^  r<>c.eipt  points  In  Mississippi 
and  Ix)uisian«i  to  spedfic  deli\pry  points 
in  Attala  County.  Mississippi  llnitftd 
anticipates  transportint(  up  to  30H,00U 
MMBtu  on  a  p«!ak  day  and  averax^  day 
and  112.785.000  MMBtu  annually  for 
MidCon.  United  explains  that  service 
commenced  February  1.  1980.  uniier 
I  204  223(a)  of  the  Commission's 
Rej(ulat«ons.  as  reported  in  [)ock«t  No 
ST89-22fle 

Comrrwnl  date:  April  20.  1988.  in 
accordance  with  Standard  Paragraph  V, 
at  the  end  of  this  notica 

14.  Tennaaaaa  Gaa  PlpeUna  Company 

|[>M:kB(  \o.  CPaB-«14-a00| 
Mart^h  ft.  IMS 

Take  notice  that  on  February  Z7,  1980. 
Tenneaaae  Caa  PipHine  Company 
(Tenneaaae)  flled  in  Docket  No.  CP80- 
914-000  a  raqu«a(  pursuant  to  ft  1S7  206 
and  284.223  of  the  Conunisaion's 
ReguiatiofM  for  aathonxation  to  provide 
intarrupbbia  tranaportabon  tervicaa  for 
Brooklyn  Union  Exploration  Company. 
Inc.  (Brooklyn),  a  producer,  under  its 
blanket  csertifkala  )aa«Md  in  Docket  No. 
CP87-115-«m  undOT  aoction  7  of  the 
Nahual  Cas  Act  all  a*  mart  fully  aet 
forth  In  tka  raqoaat  which  is  on  flia  with 
the  Conunlsaion  and  open  to  pabhc 
inspection. 

Tanneaaea  proposes  to  transport 
natural  gas  for  Brooklyn  on  an 
tntemiptibte  baaia  under  Tennessee's 
Rate  Schedule  IT  Tennessee  states  that 
It  would  transport  up  to  51.400  dt 
equivalent  of  natural  gas  on  a  peak.  day. 
51.400  dt  equivalent  of  natural  gas  on  an 
sverage  day.  and  18.761.000  dt 
equivalent  of  natural  gas  on  an  annual 
basis.  Tennessee  asserts  that  no  new 
facilities  sre  required  to  implement  the 
proposed  transportation  service. 
Tennessee  slates  that  it  comnumced  the 
transportation  service  pursuant  to  the 
120-day  self  Implementing  provision  of 
I  284  223(a)(1)  of  the  Commission  s 
Regulations  as  refK>rted  m  Docket  No. 
ST8»-22y6 

Comment  Jatf:  April  20,  19fl9,  in 
sccordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  Unitad  Gaa  Ptpa  Una  Covfiaay 

IDixJiel  No  CP8e-«ia-000| 
MartJift,  1980 

Take  notice  that  un  February  27.  1980. 
United  Cas  Pipe  Uria  Company  (United), 


P  ()  Box  147a  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP8e-912-000  a 
request  pursuant  to  \  157.205  of  the 
Commission  s  Regulatioru  for 
authonration  to  provide  transportation 
service  on  behalf  of  Louisiana  State  Gas 
Corp<jraiion  (Louisiana  State),  an 
intrastate  pipeline  company,  under 
United  s  blanket  certificate  issued  in 
Doiket  .\u  CP88-6-000,  pursuant  to 
set  tion  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  application 
which  IS  on  file  with  the  Commission 
and  open  to  public  inspection. 

United  requests  authorixatlon  to 
transport,  on  an  Interruptible  basis,  up 
to  a  maximum  of  308.000  MMBtu  of 
natural  gas  per  day  for  Louisiana  State 
from  receipt  points  located  in  Louisiana, 
Texas  and  Mississippi  to  delivery  paints 
located  m  Louisiana.  Florida.  Alabama 
and  Mississippi.  United  anticipates 
transporting  an  annual  volume  of 
112.785,000  MMBtu. 

United  states  thst  the  transportation 
of  natural  gas  for  Louiaiana  State 
commenced  November  18, 1988,  as 
reported  in  Docket  No.  ST80-1742-OOa 
for  a  120-day  period  pursuant  to 
I  2B4.223(a)  d  the  Conunisakai's 
Regulations  and  the  blanket  certificate 
issued  to  Unitad  in  Docket  Na  CPSS-O- 
000. 

Comment  date:  April  20, 198a  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

18.  Intentato  Po»wst  Company 

jDockal  Na  CPa8~«7«-<ni| 
March  1^  19« 

Take  notice  that  on  February  24. 1986, 
Interstate  Power  Company  (IPC),  1000 
Main  Street.  Dubuque.  Iowa  52001.  filed 
in  Docket  No.  CP86-e79-011  a  petition  to 
further  amend  the  order  issued  October 
7,  1988,  in  Docket  No.  CP86-e79-00a  as 
amended  by  orders  issued  October  7, 
1987,  and  October  5. 1968.  so  as  to 
increase  the  volume  of  natural  gas  IPC  is 
authonred  to  transport  for  Hawkeye 
Chemical  Company  rHawkeye),  all  as 
more  fully  set  forth  in  the  petition  which 
IS  on  file  with  the  Commission  and  open 
to  public  inspection. 

IPC  proposes  to  increase  the 
authorized  firm  transportation  volumes 
for  Hawkeye  from  22,000  million  Btu  per 
day  to  23.000  million  Btu  per  day  as 
provided  by  a  February  17. 1980. 
amendment  to  the  September  27. 1987, 
transportation  agreement.  No  other 
changes  to  the  authorized  transportation 
service  is  proposed. 

Comment  date:  March  27.  1988,  in 
sccordaace  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


17.  Soutfaero  Nstural  Gas  Company 

IDocket  No  CPtW-OTS-OO) 
March  6  1989 

Take  notice  that  on  February  27. 1989. 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563.  filed 
in  Docket  No.  CP8e-tn5-000  a  request 
pursuant  to  58  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authonzation  to  transport  gas  on  an 
interruptible  basis  for  Sonat  Marketing 
Company  (Marketing)  under  Southern's 
blanket  certificate  issued  in  Docket  No. 
CP88-316-000  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  would  perform  the  proposed 
transportation  service  for  Marketing,  a 
marketer,  pursuant  to  ■  service 
agreement  dated  December  12, 1988. 
under  Southern's  Rate  Schedule  IT.  The 
service  agreement  is  for  a  primary  term 
of  one  month  with  successive  terms  of 
one  month  thereafter  onteas  cancelled 
by  either  party.  The  service  agreement 
provides  for  a  maximom  quantity  of 
120000  MMBtu  of  gaa  on  a  peak  day  but 
Marketing  anticipates  requesting  54.794 
MMBtu  oTgas  on  an  average  day.  and 
accordingly.  20.000JOO  MMBtu  of  gas  on 
an  cumu^  basit.  Soutbem  proposes  to 
receive  the  gas  at  various  receipt  points 
in  offshore  Texss  and  offshore 
Louisiana  for  delivery  to  points  in 
offshore  Louisiana  and  Refugio  County. 
Texas.  Southern  asserts  that  no  new 
facilities  are  required  to  Implement  the 
proposed  service. 

Southern  adviaes  that  service  under 
I  284.223(a)  commenced  on  December 
aa  1968,  as  reported  in  Docket  No. 
ST88-1 768-000  (filed  )anuary  17. 1969). 

Comment  date:  April  20, 1969.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

18.  United  Gas  Pipe  Una  Company 

(Docket  No  CP8&-«»~000) 
March  ft.  1068. 

Take  notice  that  on  February  24. 196a 
United  Gas  Pipe  Line  Company  (United). 
P.O  Box  1478.  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP89-806-000. 
a  request  pursuant  to  IS  157.206  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  and  the  Natural  Gas  Policy  Act 
(18  CFR  284.223)  for  authorization  to 
provide  a  transportation  service  for 
EnTrade  Corporation  (EnTrade).  a 
marketer  of  natural  gas.  under  United's 
blanket  certificate  issued  in  Docket  No. 
CPB8-e-000  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  sU  as  more  fully 


set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport,  on  an 
interruptible  basis,  up  to  103.000  MMBtu 
of  natural  gas  equivalent  per  day 
pursuant  to  a  transportation  agreement 
dated  January  9. 1989.  between  United 
and  EnTrade.  United  would  receive 
natural  gas  at  various  receipt  points  in 
Texas.  Louisiana  and  Mississippi  and 
redeliver  equivalent  volumes  of  gas,  less 
fuel  and  company  used  gas.  at  various 
delivery  points  in  Louisiana.  Mississippi 
and  Alabama. 

United  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  103,000  MMBtu  and 
37.595,000  MMBtu.  respectively.  Service 
under  S  284.223(a)  commenced  January 
18. 1989.  as  reported  in  Docket  No. 
STa9-2264-000.  it  is  stated. 

Comment  date:  April  20. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

19.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  No.  CP89-889-000| 
March  S.  198a 

Take  notice  that  on  February  23. 1989. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Tranaco).  P.O.  Box  1396, 
Houston,  Texas  77251.  filed  in  Docket 
No.  CP88-88&-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  certain  facilities,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Transco  proposes  to 
abandon  its  Austral-Lake  Arthur 
Metering  and  Regulating  Station  and 
appurtenant  facilities,  and  the  730- 
horsepower  Compressor  Station  No.  46 
in  Lake  Arthur  Field.  Jefferson  Davis 
Parish,  Louisiana  (Lake  Arthur  Field). 
Transco  also  states  that  these  facilities 
are  no  longer  necessary  and 
maintenance  costs  are  prohibitive. 

Tranco  states  that  in  December  1957. 
It  entered  into  certain  producer 
contracts  to  purchase  gas  for  the 
Transco  system.  Transco  further  states 
that  it  was  subsequently  authorized  to 
construct  Station  No.  46  in  order  to  raise 
the  pressure  of  the  production  of  gas 
from  wellhead  pressure  to  pipeline 
pressure.  Transco  states  that  in  1982,  it 
notified  the  respective  producers  that  (1) 
the  compression  facilities  were 
inadequate  to  provide  sufficient 
compression  for  the  gas  produced  to  be 
delivered  into  Transco's  facilities  and 
the  addition  of  another  compressor  was 
uneconomical.  (2)  Transco  had  entered 
into  a  transportation  agreement  with 


Texas  Gas  Transmission  Corporation 
(Texas  Cas)  for  the  gas  Transco  was 
purchasing  and  Transco  was  requesting 
the  producers  to  provide  the  necessary 
compression  faciUties  at  their  own 
wells,  with  Transco  paying  the 
attributable  compressor  fuel  costs,  and 
(3)  the  point  of  deUvery  and  gas 
ownership  would  be  changed  to  reflect 
the  delivery  point  at  Texas  Gas"  Eunice 
Gas  Processing  Mant  and  existing 
measuring  station.  Transco  states  that 
since  compression  at  the  Lake  Arthur 
Field  was  not  longer  needed,  it  advised 
Superior  Oil  Company  on  October  21. 
1983  and  December  16. 1983.  of 
cancellation  of  its  existing  operation 
and  maintenance  agreement  for  the 
Austral-Lake  Arthur  Metering  and 
Regulating  Station  and  Station  No.  46.  It 
is  stated  ^t  such  facilities  have  not 
been  utilized  since  that  time. 

Comment  date:  March  27, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

20.  Panhandle  Eastern  Pipe  line 
Company 

[Docket  No.  CP88-0O4-OOO] 
March  6. 1989. 

Take  notice  that  on  February  24. 1980. 
Panhandle  Eastern  I^pe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP89- 
904-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
part  of  its  sales  service  provided  to  Ohio 
Gas  Company  (Ohio  Gas),  an  existing 
jurisdictional  sales  customer,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  states  that  pursuant  to 
S  284.10  of  the  Commission's 
Regulations,  Ohio  Gas  has  elected  to 
convert  a  portion  of  their  firm  sales 
entitlements  to  firm  transportation. 
Panhandle  further  states  that  they  have 
entered  into  sales  agreements  with  Ohio 
Gas  dated  October  1. 1988  and  February 
1. 1989  and  requests  partial 
abandonment  be  effective  on  October  1. 
1989  and  February  1, 1989.  Panhandle 
proposes  to  reduce  Ohio  Gas'  annual 
total  contract  demand  from  14.303,625 
Mcf  to  11.021,180  Mcf  under  Rate 
Schedule  G-1. 

Comment  date:  March  27, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  625  North 


Capitol  Street  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.2141 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subiect  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regualtory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  dully  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  wthdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasheU. 
Secretary. 
(FR  Doc.  8»-5560  Filed  3-9-89;  8:45  am) 

aHUNO  OOK  t717-et-ll 
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(ProlMtNaL  tOMMWII 

City  of  Atlanta,  OA;  Surrandar  of 


March  3.  lOflB 

Take  notice  that  the  City  of  Atlnnln 
(ifforjp*.  pemilftf*«  for  the  Lake  Lanier 
Rerexulatlon  Project  lo4.:iited  on  the 
(:hattdho<>che«  River  m  Bufont 
liwlnneth,  and  Fonyth  (Jounties. 
OnrKiii  hat  requeited  that  its 
pn-liminary  permil  b«'  leiminaled  Thp 
prelimindrv  permit  was  iiiued  on 
February  11.  1967.  and  would  have 
expired  on  |itnuary  31.  1990.  The 
p«nnittr>p  tlHlet  that  analyim  uf  the 
project  .lid  not  indKale  feasibility  f(jr 
develiipnienl 

The  permittee  filed  the  req.iest  on 
lanuary  27.  198H,  and  the  preliminary 
permit  for  Project  No  10061  shall  remain 
In  effect  through  the  thirtieth  day  after 
Issuance  of  this  notice  unless  that  d»iy  is 
a  Saturday.  Sunday  or  holiday  as 
descilb^  In  18  CFR  3«5  20007   In  which 
cas«  the  pemilt  shall  remain  In  effe<:t 
through  the  first  buaineu  day  following 
that  d«y.  N«w  applicationa  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  A,  may  be  filed  on 
the  next  business  day. 
LaiaD  CmtmO, 

|FR  Doc  W-4aei  rUad  »«-a».  ft:4S  ami 


(Oodwt  No.  QFM-1S«-000| 

Robtoina  ftaaourca  Racovary  Co^ 
Appicatloo  for  Cowmlaaton 
CartmcatkMi  of  OuaBfytag  Status  of  ■ 
SmaN  Powar  PiotKictlon  FacRlty 


March  «.  II 

On  February  23.  IflW.  Robbins 
Resourca  Recovsry  Company 
( Applicant),  of  llUl  Market  Street.  Suite 
2500,  Philadelphia.  Pennsylvania 
submitted  for  filing  an  appluuitiun  fur 
certification  uf  a  facility  as  a  qualifying 
small  ;y)wer  production  facility  pursuant 
to  I  2HZ.207  of  the  Commission  s 
regxilations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing 

The  small  p<jwer  production  facility 
will  be  located  in  Ccxik  County,  ilhnius 
The  facility  will  consist  of  two 
circulating  fluidized  bed  boilers  and  a 
condensing  turbine  generator  unit.  The 
net  electric  power  production  capacity 
will  be  approximately  40.6  megawatts 
The  primary  energy  source  will  be 
biomass  in  the  form  of  municipal  solid 
waste.  Appn)ximately  6.2  percent  of  the 
total  annual  energy  input  to  the  facility 
will  b«  from  oil.  which  will  be  uaed  for 


start  up,  testing,  flame  stabilixation  and 
control  purpoaes. 

Any  person  desinng  to  be  heard  or 
obtecting  to  the  granting  of  qualifying 
•tutus  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  826  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission  8  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  m  determining  the 
appropnate  action  to  be  taken  but  will 
not  serve  to  make  protestantt  parties  to 
the  proceeding.  Any  person  wuhlng  to 
become  a  p»arty  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoiaD  CmahM. 

jFR  LK>c  80-&&67  Filed  3-0^-88:  ft. 45  am| 
■LUMa  COM  S7l7-«V-a 


(Docket  Noa.  TOa»-2-O00;  RP«»- 141-002. 
T  AM- 1-2-002) 

Eaat  Tannaaaaa  Natural  Qaa  C04  Rata 
FHno  Purauant  to  Tariff  Rata 
Ad|uatmant  Provtakxw 

March  S.  KWH 

Take  notice  that  on  March  1, 1989, 
F-ast  Tennessee  Natural  Gas  Company 
(F^st  Tennessee)  is  filing  ten  copies  of 
the  following  revised  tariff  sheets  to 
Original  Volume  No   1  its  FERC  Gas 
Tariff 

Forty  Ninth  Revised  Sheet  No.  4 
Substitute  Third  Revised  Sheet  No.  123 
Substitute  Third  Revised  Sheet  No.  123A 
Substitute  Sixth  Revised  Sheet  No.  124 

F^st  Tennessee  states  that  the 
revisions  to  Forty-Ninth  Rev  Sheet  No.  4 
are  to  reflect  a  Purchased  Gas 
Adjustment  (P(iA)  to  East  Tennessee's 
Rates  for  the  quarterly  period  of  Apnl 
1960  through  |une  1888  pursuant  to    . 
section  22.2  of  the  General  Terms  and 
Conditions  of  East  Tennessee  s  Tariff. 
Sheet  Nos  123-124  have  t)een  revised  to 
eliminate  a  typographical  error  and 
clarify  that  the  jurisdictional  portion  of 
supplier  refunds  will  be  determined  at 
the  time  the  amounts  are  recorded  in  the 
Refund  Subaccount.  These  sheets  are 
substitutes  for  those  previously  filed  in 
Do«;ket  No   RP88-141 

East  Tennessee  states  that  it  also  files 
a  petition  for  waiver  of  certain 
requiramants  of  |  154.310  of  the 
Commission's  Regulations.  This  petition 
Is  In  response  to  the  Commission's 


Order  on  December  3a  1988  in  Docket 
No.  TAa9-l-2 

F.a8l  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  March  14,  1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CaahaU. 
SecTPtnry 

jFR  Doc  8B-&562  Piled  3-0-88:  a-45  am) 
■■JJNa  COOK  C717-«V4i 


(ProtKt  No.  2S10  Orsgon) 

City  of  Eu9ana,  OR;  Manl  To  FHa  an 
AppScatlon  for  a  Now  Ucanaa 

Mdrch  3.  1989 

Take  notice  that  on  December  23. 
198a  the  City  of  Eugene  (Eugene  Water 
ft  Electnc  Board),  the  existing  licensee 
for  the  Wallerville  Hydroelectric  Project 
No.  2510,  filed  a  notice  of  intent  to  file 
an  application  for  a  new  license, 
pursuant  to  section  15(b)(1)  of  the 
Federal  Power  Act  (Act),  16  U.S.C.  808, 
as  amended  by  section  4  of  the  Electric 
Consumers  Protection  Act  of  1986, 
Public  Law  99-495.  The  original  license 
for  F^oiect  No  2310  was  issued  effective 
January  1,  1949.  and  will  expire 
I)ec«mber  31.  1993. 

The  project  is  located  on  the 
McKenzie  River  in  Lane  County,  Oregon 
The  pnncipal  works  of  the  Walterville 
Project  include  the  Walterville  Canal,  4 
miles  long  and  2.575  cfs  capacity,  with  a 
gated  headworks  and  plant  forebay 
termination;  a  pumped  storage  pond  of 
65  acres  at  the  right  bank  of  the  canal 
three  miles  below  the  headworks;  a 
gated  forebay.  siphon  bypass,  and  130- 
fool-long  penstock;  a  powerhouse  with 
an  installed  capacity  of  8,000  ICW:  a  12/ 
68-kV  substation  with  two  taps  to  the 


Leaburg-Currin  line;  and  appurtenant 
facilities. 

Pursuant  to  secbon  15(bK2)  of  the  Act. 
the  licenses  is  required  to  make 
available  certain  information  described 
in  Docket  Na  RM87-7-O0a  Order  No. 
496  (Final  Rule  issued  April  28. 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  1000.  825  North  Capitol 
Street  NE.,  Washington.  DC  2042&  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  500  East  Fourth  Avemw.  Eugene.  OR 
97401.  Attn:  Mr.  Gale  Banry,  telephone 
(503)  484-2411. 

Pursuant  to  section  15(c)(1)  of  the  Act. 
each  appUcatioo  for  a  new  license  and 
any  competing  licanse  applications  must 
be  filed  with  die  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  prefect  must  be  filed  by 
December  31. 1991. 


Lotsa< 

Secntary. 

(FR  Doc  80-5683  Piled  3-e-8B:  8:45  aoq 
isriT-st-a 


(Dockat  No.  SAM~4-000] 

Maralfton  01  Co^  PaUtion  for 
Adfuatnianl  and  Stay  of  Rafund 
OMgaUon 

March  3, 1988. 

Take  notice  that  on  Pebniary  17. 1989 
Marathon  Oil  Company  (Marathon), 
filed  a  petition  for  waiver  or  adiustment 
under  section  SQ2(c)  of  the  r4atural  Gas 
Policy  Act  of  1978  (NGPA).  Marathon 
seeks  relief  from  the  refund  requirement 
of  an  order  issued  by  the  Director  Office 
of  Pipeline  and  Producer  Regulations 
(Director)  on  October  28. 1988  in  Dodiet 
Nos.  a86-452-00a  et  aJ.  The  Director 
ordered  refunds  consistent  with 
Tenneco  Oil  Company.  34  FERC  |  61,143 
(1886).  Tenneco  prohibits  a  successor-in- 
interest  that  files  its  apphcation  for  a 
successor  certificate  more  than  one  year 
after  acquiring  property  from  retaining 
monthly  escalations  until  it  files  its 
application  for  a  certificate.  Marathon 
also  requests  a  stay  of  the  refund 
requirement.  Marathon's  request  for  a 
stay  of  its  refund  obligation  is  granted 
pending  final  Commission  acbon  on  this 
petition. 

Marathon  states  that  on  ]une  20, 1984 
it  informed  the  Commission  of  its  May 
31, 1984  acquisition  of  Husky  Oil 
Company  (Husky),  and  of  Marathon's 
Intention  to  continue  Husky's  small 
producer  sales  under  Husky's  existing 
contracts.  Marathon  stales  that  in  1984 
and  prior  to  February  5. 1966,  there  was 


no  deadline  for  the  filing  of  applications 
for  successor-in-interest  certificates. 
Marathon  states  that  although  it  filed  its 
application  for  successor  certificates  on 
]une  10, 1986.  it  was  not  issued 
certificates  until  October  26. 1988. 
Furthermore,  Marathon  states  that  most 
of  the  refund  obligation  imposed  on 
Marathon  by  the  Director's  order  is 
attributable  to  uncollectible  royalty 
payments  to  the  Minerals  Management 
Service  of  the  United  States  Department 
of  the  Interior.  Marathon  states  that  if 
these  royalty  payments  are  not  waived 
its  total  refiind  will  exceed  escalations 
received  from  all  revenues  between 
March  31. 1984  and  )une  la  19ea 
Marathon  states  that  if  its  refund 
obligation  is  not  waived  it  will  suffer  an 
inequity  and  an  unfair  distribution  of 
burdens. 

The  procedures  a|^licable  to  the 
conduct  of  this  prooeieding  are  set  forth 
in  Rules  1101-1117  (Subpart  K)  of  the 
Commission's  rules  of  practice  and 
procedure.  Any  person  desiring  to 
participate  in  this  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
Rule  1105.  AllmotioDS  to  intervene  most 
be  filed  within  15  days  after 
publications  of  this  notice  in  the  Federal 
Register. 

Lois  D.  CaahaO. 

Secretary. 

[FR  Doc.  69-^564  Piled  3-»-89:  &45  am) 

I  COOK  S717-St-H 


(Docket  Na  TQM-»-38-«)0) 

Ringwood  Gatftaring  C04  Propoaad 
Changaa  In  FERC  Gaa  Tartff 

March  8. 1986. 

Take  notice  that  on  March  1. 1989, 
Ringwood  Gathering  Company 
(Ringwood),  4828  Loop  Central  Drive, 
Loop  Central  Three,  Suite  850,  Houston. 
Texas  77081.  filed  Substitute  Forty-Ninth 
Revised  Sheet  No.  PGA-1  to  its  FERC 
Gas  Tariff  reflecting  its  current  quarterly 
pursuant  to  18  CFR  154.304  and  154.308. 

Copies  of  the  filing  were  served  upon 
Ringwood's  jurisdictional  customers  and 
interested  state  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  writh  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.  Washington, 
DC  20426  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  14. 
1989.  Protests  will  be  considered  by  the 
Commisaion  in  determining  the 


appropriate  action  to  the  takea  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  virishing  to 

become  a  party  must  file  a  motion  to 

inter\'ene.  Copies  of  diis  filing  are  on  file 

with  the  Commission  and  are  available 

for  pubhc  inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc  89-5566  Filed  3-9-89;  8:45  ain| 

nUJNG  CODC  t717-et-« 


(Doaial  Na  T(M»-2-«-«00) 

staa  noDwi  npanna  cc;  riMng  of 
Ravlaad  Tariff  Shaat 

March  6, 1988. 

Take  notice  that  on  March  1. 1988.  Sea 
Robin  Pipeline  Company  (Sea  Robin) 
tendered  for  filing  the  following  tariff 
sheet: 

Original  Vftlimie  Na  1 
Fifty-Sucth  Revised  Sheet  Na  4 

Sea  Robin  states  that  the  proposed 
date  of  the  referenced  tariff  sheet  in  this 
docket  is  April  1. 1989  The  above 
referenced  tariff  sheet  is  being  filed 
pursuant  to  S§  154.304  and  154.308  of  the 
Commission's  regulations  to  reflect  the 
changes  in  the  purchased  gas  cost 
adjustment  provisions  contained  in 
sections  1  and  4  of  Sea  Robin's  FERC 
Gar  Tariff.  Original  Volume  No.  1. 

Sea  Robin  states  that  the  tariff  sheet 
is  filed  to  reflect  a  decrease  in  gas  cost 
of  $.0108  under  Rate  Schedules  X-1  and 
X-2.  This  produces  a  current  effective 
commodity  charge  of  $3.2416  Sea  Robin 
states  that  there  is  no  change  in  gas  cost 
under  Rate  Schedules  X-7  and  X-8. 

Sea  Robin  states  that  the  revised  tariff 
sheet  and  supporting  data  are  being 
mailed  to  its  jurisdictional  sales 
customers  and  to  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  lo 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N 
Capitol  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  §5  385.214 
and  385.211  of  the  Commission's 
regulations.  All  such  motions  or  protests 
should  be  filed  on  or  before  March  14. 
1989 

Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motiun  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  wni]  arf  Hvnilahle 
fi)r  public  inspection. 
Lois  D  Cashcll. 
S<H:retary 

muxma  coo(  srir-«i-« 

( Docfcat  >4o.  T0«»-2- 11-000 1 

Unn*d  Qa«  P1p«  Urv*  Co..  Filing  o( 
RcvlMd  Tartft  SI>Mts 

March  S.  1968 

Take  notirp  that  on  Mnnh  1    1M«H. 
Unitc<l  (.rts  f*ipe  Line  Company  ll'mtedl 
tendtTfJ  for  filinx  '"  ''*  FTlRt!!  (Lis  Tiiriff 
First  Rfvist'ii  Volume  .\o    1,  the 
following  tariff  sheets: 

Third  Revised  Sheet  No  4-Ci 
To  Be  Efff(  tivp  April  I.  /.Mwv 

Eighty  Fifth  Revised  Sheet  No.  4 

Fourth  Revised  Sheet  No  4  1 

Koiirth  Revised  Sheet  No  V-d 

United  states  that  these  tariff  sheets 
an*  filed  pursuant  to  J}  IM  J04.  1  S4  M\^ 
and  1S4  M)H  of  the  Commission  s 
remilations  to  reflei  t  the  channfs  in  the 
purchased  ^as  rost  ad|u8tment 
provisions  contame*!  in  Section  19  of 
United  s  FTJ^C  Cas  Tariff  First  Revised 
Volume  No   1 

United  stales  that  these  tariff  sheets 
reflect  a  (lurrenl  Ad|ustment  to  the 
commodity  ^as  rate  of  $<  Ol.SHI  per  .Mi  f 
and  a  Cumulative  Adiustment  to  the 
( ommixiity  gas  rate  of  ${  495«1  per  Mcf 
This  pnuluces  a  current  effe(  tive 
commodity  rate  of  $2  «H3H 

United  slates  that  the  revised  tariff 
sheets  and  supporting  data  are  lieiiix 
mailed  to  Its  lurisdictional  sales 
customers  and  to  interested  state 
commissions 

Any  person  desiruix  to  he  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Fnerxy  Rexulalory  Commission.  82.5  N 
Capitol  Street  NF.   VVashinyton.  [Xl 
liHZty  in  sui  h  a(  (ordance  with 
{}  JH5  214  and  385  211  of  the 
Commission  s  rexulations   .Ml  such 
motions  or  protests  should  be  filed  on  or 
before  March  14,  19fi9, 

Protests  will  he  i  onsiilered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  pnitestants  parties  to  the 
proceedinxs   Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

LoisD  CMhall. 

Srcrftari- 

\FR  [>«K  89-5567  Kiled  3-tM»  8  45  Hm| 

MXMQ  cooa  *Tn-*\-m 


(Pra^Kt  Na  2420  Utah) 

Utah  Pow«r  k  Ught  Co^  Intant  To  Fll« 
an  App<tcatk>n  for  a  N«w  LJc«na« 

March  3,  1980 

Take  notice  thai  on  December  30, 
lMft8.  Utah  Power  4  Li«ht  Company  the 
existing  licensee  for  the  Cutler 
Hydroelectnc  Pro)ect  No   2420.  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act). 
Ifl  U  S  C  {  808,  as  amended  liy  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986,  Public  Law  99-495  The  onjiinal 
license  for  Pro)ect  No  2420  was  issued 
effective  May  1,  1!W5,  and  expires 
ne(emt)er  31,  1993 

The  pn»)ect  is  lo(  ated  on  the  B«'ar 
River  in  Cache  and  B<ix  Elder  Counties. 
Utah.  The  pnncipal  works  of  the  Cutler 
Project  include  a  concrete  arch  dam:  a 
reservoir  of  8,000  acres  at  elev  afion 
4.4^)7  feet  m  si   I.IDO  feet  of  sleel  pipe  to 
a  suPRe  tank  and  two  pen.st(><:ks.  a 
powerhouse  with  an  installed  capacity 
of  30.000  kVV,  step  up  tranformers 
connecting  to  transmission  lines:  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act. 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No   RM87-7-lX».  Order  No 
4<IH  (Final  Rule  issued  April  28.  1988)  A 
copy  of  this  Docket  can  be  obtained 
from  the  (Commission  s  F^iblic  Reference 
Branch.  Room  1(X».  825  North  Capitol 
Street.  NF...  Washin«ton.  DC  20428.  The 
above  information  as  described  in  the 
rule  IS  now  available  from  the  licensee 
at  1407  West  North  Temple.  Room  .339. 
Salt  Uke  City,  LT  84140,  telephone  (HOI) 
22(V2«51 

Pursuant  to  se(  tion  15(c)(l )  of  the  Act. 
each  application  for  a  new  license  and 
any  competing  licen.se  ap(  'ications  must 
be  filed  with  the  Commission  at  least  24 
months  pnor  to  the  expiration  of  the 
existing  license  All  applications  for 
license  for  this  pro|ect  must  be  filed  by 
December  31.  1991 
LoU  D  OshaU. 
Seirvtiiry 

\yU  LKk:   8»-55«e  Filed  !-»-«»  8  *.S  am) 
MUJMO  COM  srir-vt-M 

(Doekat  N&  TQM-2-3S-O001 
WMt  Taxaa  Oas.  Inc^  Flitng 

MarrJi  ft.  1969 
Take  notice  that  on  February  2a  1989, 


West  Texas  Gas.  Inc.  (WTG)  filed 
Fourteenth  Revised  Sheet  No,  3a  to  its 
FERC  Gas  TanfT,  Original  Volume  No  1, 
proposed  to  be  effective  April  1,  1989. 
This  tariff  sheet  was  filed  by  WTG  in 
accordance  with  the  Commission's 
purchased  gas  adjustment  regulations 

Copies  of  the  filing  were  served  upon 
WT(i'8  customers  and  interested  state 
commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  14. 1989  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lola  D  CashoU. 
S<'<  reiun 

|re  Doc  89-55«e  Filed  3-9-8fr,  8  45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IER-fRL-3&33-«l 

Env4ronm«ntal  Impact  Stataments; 
AvaHaMttty 

Responsible  Ajfenry:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  February  27.  1989 
Through  March  3,  1989  Pursuant  to  40 
cm.  1506.9. 

EIS  No.  890044,  Final,  OSM,  WY.  Dry 
Fork  Surface  Coal  Mine.  Mining  Plan 
Approval,  Campbell  County,  WY.  Due: 
Apnl  10.  1989,  Contact.  Floyd  McMullen 
(.303)  844-3104. 

EIS  No  89004.5,  Final  AFS,  CA.  OR 
NV,  Pacific  Southwest  Region 
Vegetation  Management.  National 
Forests  Reforestation  Plan, 
Implementation.  CA.  OR  and  NV,  Due: 
April  10,  1989,  Contact:  Michael  Srago 
(415)  556-5514. 

FJS  No.  890046.  Draft.  AFS,  AK,  Big 
Islands  Management  Area.  Resource 
Management  Plan,  Implementation. 
Xawkins.  Hinchinbrook,  Montagque, 


Green.  Uttle  Green  and  Wooded  Islands 
and  The  Needle,  Prince  Williams  Sound. 
AK.  Due:  April  24. 1960,  Contact:  Cedl 
R.  Kuhn  (80r)  271-2568. 

EIS  No.  880047.  Draft.  AFS,  ID.  Idaho 
Panhandle  National  Forests,  Weed  Pest 
Management  Plan.  Implementation. 
Benewah.  Bonner.  Boundary.  Kooteani 
and  Shoshone  Counties,  ID,  Due:  April 
24. 1989.  Contact-  Patricia  Jackman  (202) 
447-47ia 

EIS  No.  890048.  Draft.  SCS,  NY,  Vii^ 
Creek  Watershed  Flood  Prevention  Plan. 
Funding  and  Implementation.  Town  of 
Dryden.  Town  of  Harford  and  Village  of 
Dryden,  Tompkins  and  Cortland 
Counties.  NY,  Due:  April  24, 1980. 
Contact  Charles  Terrell  (202)  447-4925. 

Amended  Notices 

EIS  No.  880374.  Draft  AFS,  PA, 
Allegheny  Wild  and  Scenic  River  Study, 
Allegheny  River,  Kinzua  Dam  to  East 
Brady.  Wild  and  Scenic  River 
Designation.  Armstrong.  Butler,  Clarioa 
Forest  Venango  and  Warren  Counties, 
PA.  Due:  May  15, 1960.  Contact  David ). 
Wright  (814)  72a-515a 

Published  FR  11-10-88— Review 
period  extended. 

EIS  No.  890035,  Final  BLM.  OR. 
Western  Oregon  Program.  Management 
of  Competing  Vegetation, 
Implementation.  OR.  Due:  April  18. 1988, 
Contact  Renee  McCray  (202)  653-883a 

Published  FR  02-17-80— Review 
period  extended. 

EIS  No.  880038,  Draft.  BOP.  CO, 
Florence  Federal  Correctional  Institution 
Complex,  Construction  and  Operation, 
Fremont  County,  CO,  Due:  April  10, 
1989.  Contact  William  Patiick  (202)  272- 
6535. 

Published  FR  2-.24-6»— incorrect 
phone  number. 

Dated:  March  7. 1968. 
WUliun  D.  Dickerson. 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc  8B-S014  Piled  3-6-80;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Cmranon  Carrier  Public  Mobila 
Services  Information;  Mobile  Services 
Division  Licensees  Need  No  Longer 
AnnuaOy  Rle  FCC  Form  430 

March  6.  1969. 

On  November  16. 1988.  the 
Commission  released  a  Report  and 
Order,  CC  Docket  No.  88-181,  FCC  88- 
339  [Report  and  Order),  which,  among 
other  things,  revised  1 22.11(a)  of  the 
Rules  to  require  that  Part  22  licensees 
need  no  longer  aiuiually  file  FCC  Form 
430  except  that  they  must  continue  to 


file  FCC  Form  430  in  response  to  line  18 
of  FCC  Form  480. 

The  Report  and  Order  stated  that  a 
public  notice  would  be  issued 
announcing  the  effective  date  of  the  new 
rules,  at  para.  31.  Effective  immediately. 
Part  22  licensees  need  not  Gle  annually 
FCC  Form  430.  This  rule  change  is 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  3060- 
0420.  Applicants  for  assignments  and 
transfers  of  control  must  comply  with 
S  22.11(a)  as  set  forth  below: 

Miscellaneous  forms  shared  by  ail 
domestic  public  radio  services 

(a)  Licensee  qualifications.  FCC  Form  430 
("Common  Carrier  and  Satellite  Radio 
Licensee  Qualifications  Report")  shall  be 
filed  by  Mobile  Service  licensees  only  as 
required  by  Form  FCC  480  (Application  for 
Assignment  or  Transfer  of  Control  Under  Part 
22). 

This  public  notice  does  not  apply  to 
the  effective  date  of  any  other  nile 
section. 

Federal  Communicatioiu  Commission 

Donna  R.  Searcy. 

Secretary. 

(FR  Doc.  88-5594  Filed  3-0-89;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  CoNectton  Submitted  to 
0MB  for  Review 

AOENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act. 

summary:  The  submission  is 
summarized  as  follows: 

Type  of  Review:  Renewal  without  any 
change. 

Title:  Application  for  Assistance  to 
Operating  Insured  Banks  which  are  in 
Danger  of  Failing. 

Form  Number  None  (letter 
application). 

OMB  Number:  yOfA-OOn,  ' 

Expiration  Date  of  Current  OMB 
Clearance:  April  30, 1989. 

Frequency  of  Response:  On  occasion. 

Respondents:  Insured  banks  in  danger 
of  failing  or  companies  which  control  or 
will  control  insured  banks  in  danger  of 
failing  applying  for  Rnancial  assistance 
from  the  FDIC  to  prevent  the  closing  of 
the  banks. 

Number  of  Respondents:  100. 

Number  of  Responses  per 
Respondent  1. 

Total  Annual  Responses:  100. 


A  verage  Number  of  Hours  per 
Response:  40. 

Total  Annual  Burden  Hours:  4,000. 

OMB  Reviewer  Gary  Waxman.  (202) 
395-7340,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  New 
Executive  Office  Buildjng.  Washington. 
DC  20503. 

FD/C  Contact:  John  Keiper,  (202)  896- 
3810,  Assistant  Executive  Secretary, 
Room  0096.  Federal  Deposit  Insurance 
Corporation.  550  17th  Street  NW.. 
Washingtoa  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
May  9, 1989. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  the  OMB  reviewer  listed. 
The  FDIC  would  be  interested  in 
receiving  a  copy  of  the  comments. 

SUPLEMENTARV  mrORMATIOIt  The  FDIC 
is  requesting  OMB  approval  to  extend 
the  clearance  of  the  information 
collection  pertaining  to  the  application 
for  financial  assistance  under  12  U.S.C 
1823(c)  to  prevent  the  closing  of  an 
insured  bank  which  is  in  danger  of 
failing.  The  appUcant  provides,  in  letter 
form,  information  about  the  amount 
terms  and  conditions  of  the  assistance 
requested  from  the  FDIC  and  evidence 
that  the  bank  will  have  the  managerial 
and  financial  resources  to  be  a  viable 
institution  in  the  future.  The  appUcant's 
proposal  must  also  meet  the  guidelines 
set  forth  in  the  FDIC's  Statement  of 
Policy  regarding  the  criteria  on 
assistance  to  operating  insured  banks. 

Dated  March  6, 1989. 
Federal  Depoait  Insurance  Corporation. 
Hoyle  L  RoUdmm. 
Executive  Secretary. 
(FR  Doc.  88-5585  Filed  3-8-89;  8:45  ami 

■LUNO  COOC  t714-ei-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

INo.  8S-53S] 

Delegation  of  Authority  To  Appoint 
Conservator  for  Insolvent  FSLJC 
Insured  Irtstttutions 

Date:  March  7,  1969 

AQEMCy:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Notice. 

SUMMARY:  The  Board  is  amending  the 
conditions  for  the  exercise  of  the 
delegated  authority'  which  the  Board 
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authonzed  by  Resolution  No.  89-194  to 
provide  that  such  authority  may  be 
eiierciaed  by  the  Executive  Director*  of 
the  KSUC  and  ORA,  with  the 
concurrence  of  the  General  Counsel,  and 
to  indicate  more  specifically  the  extent 
of  such  delegated  authonty 
irntcnvi  oatv:  Marh  7.  19«« 
FCM  FURTHIN  INPORMATK>M  CONTACT: 
Lawrence  W  Hayes,  Deputy  General 
Counsel  for  VSUC.  (202)  906-6428;  David 
N.  Wall.  Assistant  General  Counsel  for 
FSUC,  (202)  906-7397;  or  Vicki  L 
Hawkins,  Attorney.  Office  of  General 
Counsel,  (202)  906-7034,  Federal  Home 
Loan  Bank  Board,  1700  G  Street.  ,\W  , 
Washinatun,  DC  20552. 
•Um^MKNTAHV  INFOMMATKMC  By 
Resolution  No  89-194,  dated  February 
14,  1989,  the  Federal  Home  Loan  Bank 
Boanl  ("Board")  authorized  the 
perfomianre  of  the  Board's  function  of 
appointing  the  Federal  Savings  and 
Loan  Insurance  Corporation  ( 'F'SUC') 
as  conservator  for  Federally-chartered 
and  other  insured  institutions,  not  for 
the  purpose  of  liquidation,  by  the 
Kxecutive  Director  of  the  FSUC,  the 
Executive  Director  of  the  Office  of 
Regulatory  Activities  ('ORA'")  and  the 
General  Counsel  of  the  Bank  Board, 
jointly,  upon  certain  conditions  and  in 
accordance  with  specified  procedures. 
The  delegated  authority  may  not  be 
exercised  in  cases  where  it  is 
determined  that  a  significant  issue  of 
law  or  policy  Is  involved. 

The  Board  has  adopted  the  following 
resolution 

Resolved,  That,  pursuant  to  section 
17(a)  of  the  Federal  Home  Loan  Bank 
Act,  12  U  S.C  1437(a)  (1982),  the  Federal 
Fiome  Loan  Bank  Board  ("Board") 
hereby  authorizes  the  performance  of 
the  Board's  function  of  appointing  the 
Federal  Savings  and  Loan  Insurance 
Corporation  (  "FSLiC  ")  as  conservator  of 
federally  chartered  and  other  insured 
Institutions,  not  for  the  purpose  of 
liquidation,  in  certain  conditions,  as 
follows: 

1.  The  Executive  Director  of  the  F'SUC 
and  the  Executive  Director  of  the  Office 
of  Regulatory  Activities,  with  the 
concurrence  of  the  General  Counsel  of 
the  Board  (each  an  "Executive  Director" 
and  collectively.  "Executive  Directors  "j 
may  |olnliy  exercise  the  authority  of  the 
Board  to  appoint  the  FSUC  as 
conservator  of  a  Federal  association,  not 
for  the  purpose  of  liquidation,  pursuant 
to  section  5(d)(e)(A)  and  (B)  of  the  Home 
Owners'  Loan  Act  of  1933,  as  amended 
("HOLA  ').  12  use.  14<V4(d)(6)(A)  or  (B), 
or  as  conservator  of  an  insured 
institution  other  than  a  Federal 
association,  not  for  the  purpose  of 
liquidation,  pursuant  to  section 


406(c)(1)(B)  or  (2)  of  the  National 
Housing  Act.  as  amended  ("NHA'),  12 
use.  1729(c)(1)(B)  or  (2)  (1982). 
Provided,  however.  That  such  authority 
shall  not  be  exercised  if  any  Executive 
Director  determines  that  a  significant 
issue  of  law  or  policy  is  involved  in  the 
appointment,  the  determination  of  a 
ground  for  the  appointment,  or  the 
issuance  of  an  order  or  resolution 
concerning  the  terms  of  the 
appointment.  The  authonty  granted  by 
this  resolution  includes  the  authonty  to 
appoint  or  replace  a  conservator,  not  for 
the  purpose  of  liquidation,  to  determine 
or  opine  that  a  ground  for  such 
appointment  exists,  and  to  issue  orders 
and  resolutions,  each  in  the  form  of  an 
order  or  resolution  previously  issued  by 
the  Board  in  appointing  a  conservator, 
or  in  substantially  similar  form,  that 
effect  and  implement  such  appointment 
or  replacement,  including,  but  not 
limited  to,  orders  and  resolutions 
providing  for  the  notification  of  State 
officials,  the  exercise  of  powers  by  a 
conservator,  and  the  indemnification  of 
persons  acting  on  behalf  of  the  F^SUC  as 
conservator  The  authority  granted  by 
this  resolution  also  includes  the 
authority  to  modify  the  powers  of 
conservators  who  have  been  appointed 
by  the  Executive  Directors  pursuant  to 
delegated  authority;  Provided,  however. 
That  the  authority  to  mdify  the  powers 
of  such  conservators  shall  not  be 
exercised  if  any  Executive  Director 
determines  that  a  significant  issue  of 
law  or  policy  is  Involved; 

2.  Each  Executive  Director  may 
further  designate  no  more  than  two 
subordinate  officers,  each  of  whom  may 
exercise  the  authority  conferred  upon 
such  Executive  Director  by  this 
resolution.  An  Elxecutive  Director  shall 
file  with  the  Secretary  or  an  Assistant 
Secretary  to  the  Board  the  name  of  any 
subordinate  designated  pursuant  to  the 
previous  sentence  and  the  revocation  of 
any  such  designation  by  such  Executive 
Director  and  such  designation  or 
revocation  shall  be  effective  only  upon 
such  filing; 

3.  An  Elxecutive  Director  who 
determines  that  a  significant  issue  of 
law  or  policy  would  be  involved  in  the 
appointment  of  the  FSUC  as 
conservator  for  a  Federal  association  or 
an  insured  institution  shall  file  with  the 
Secretary  or  an  Assistant  Secretary  a 
statement  setting  forth  such 
determination; 

4.  Any  Board  resolution  issued 
pursuant  to  this  resolution  shall  state  in 
such  resolution,  but  above  its  first 
paragraph.  "Issued  Under  Delegated 
Authority;""  and  a  resolution  appointing 
the  FSUC  as  conservator  or  a  group  of 
resolutioiu  issued  on  the  same  date  to 


appoint  the  FSUC  as  conservator  and 
Implement  such  appointment  shall  be 
preceded  by  a  statement  signed  by  or  on 
behalf  of  the  Executive  Directors  that 
the  resolution  is  or  the  resolutions  are 
issued  under  the  authority  of  this 
resolution; 

5.  Each  member  of  the  Board,  or  an 
Assistant  designated  by  a  Board 
member  to  act  on  his  or  her  behalf,  shall 
be  informed  of  any  proposed  exercise  of 
joint  authority  under  this  resolution  to 
appoint  a  conservator  for  a  Federal 
association  or  an  insured  institution 
prior  to  the  exercise  of  such  authority; 
and 

6,  The  Board  reserves  the  power  to 
appoint  a  conservator  for  a  Federal 
association  or  an  insured  institution  in 
any  instance  in  which  the  Board 
determines  to  exercise  such  power 
directly  and  not  through  this  resolution: 
and 

Resolved  further,  That  this  Resolution 
shall  be  effective  immediately  upon  its 
adoption  by  the  Board;  and 

Resolved  further,  That  this  Resolution 
supersedes  Board  Resolution  No.  89-194, 
dated  February  14. 1989. 

Resolved  further.  That  the  Secretary 
to  the  Board  shall  immediately  forward 
this  notice  for  publication  In  the  Federal 
Rsgistar. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadina  Y,  WaaUngtao. 
ABsiitant  Secretary. 
[FR  Doc  a»-56B7  Filed  i-^-f»,  8:45  am] 
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FEDERAL  TRADE  COMyiSSION 

Qrantlno  Of  Request  for  Earty 
Termlnatton  of  ttte  Watting  Period 
Under  ttte  Premerger  Nottflcatlon 
Ruiee 

Section  7A  of  the  Clayton  Act,  15 
U.S.C  18a.  as  added  by  Title  11  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  pi  or  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 


General  for  the  Antitrust  Division  of  the 
Department  of  justice.  Neither  agency 


intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 


the  applicable  waiting  period: 


Transactions  Granted  Early  Termination  Between;  022089  and  030389 


Name  of  Acqumng  Person,  Name  o(  Acquired  Person.  Name  o(  Acquired  ErrWy 


The  EqunatXe  Ule  Assurance  Sooety  o(  the  US,  Maryland  MaH  Limited  Partnerstiip.  M«ylwid  MaH  Limited  Pwtnersf^  . 

EOward  J  DeBanolo,  Marytand  Mail  bmiied  Partnership,  Mwyland  MaH  Limited  Partnership- 

The  Eqtftai3«e  Ute  Assurance  Society  o(  me  US,  Cumber4and  MaH  Limited  Partnership.  Cumberland  Mall  Limited  PartnersMp.. 

Edward  J.  OeBartoto,  Cumberland  MaH  Limited  Partnera»i^,  Cumberl*xl  Ma*  Limited  Pwtnersh» 

TTie  Equitable  Uto  Aaauranoe  Society  o(  the  US.  Fredwick  Towne  Mai  Limited  Partnership.  Ftederick  Towne  MaN  Limited  PwmersNp.- 

Edwa-i  J.  OeBartolo.  Frederick  To«ine  MaM  Umiled  Partnershy,  FfBderk*  Towne  Mrf  Unwted  Partnersh^) 

Value  Eqwty  Associates  I,  LP..  Senaormatic  Electronics  Corporatwa  Sensormatic  Electronics  Corporation 

Hartmarx  Corporalioa  Interco  Incorporated,  The  Ottmlt  Company,  kic 

Balolse^iotfnQ,  PW  Inveaiors  Inc.,  PW  Investors  Inc „ „ 

Inoco  Pta,  Qutf  Raaouroaa  A  Chemical  Corporalioa  GuH  Resources  A  Chemical  Corporalion : 

Naamloze  Vennootachap  DSM,  Polymer  Acquisition  Corporation,  Polymer  Acquisition  Corporabon . 


The  CoTTwnunily  Hospital  Association.  A(^e^iisl  Health  System/NEMA.  Inc.,  Memorial  Hospital  Boulder.. 

BUzenan  Partners  Linwtad  Partnership  1,  SSMC,  Inc.,  SSMC,  Inc „ 

O.  Qene  Bicfcnel.  Supper's.  Inc.  Skipper's.  Inc...._ _ 

Stebe  pk:.  Paragon  Electric  Company,  inc..  Paragon  Electric  Company,  Inc. 


Rauma  Repola  Oy,  Industries  et  Resources.  SA,  Nordberg  International  HokSng  SA  and  Bengslon  N.V 

Columbus  Hokkvs  UmHad.  The  Henley  Group,  Inc.  Jetway  Systems  Division _ 

Cofc«i*us  HokSngs  UmMsd,  Wasserstein  PersNa  Group,  Inc.,  Jetway  Systems  Division 

GokJome,  HaroM  Summerford,  United  Piaoe  Dye  Wor1(S,  Inc 

Lockheed  Corporaion.  Personal  CAD  SyMems.  Inc..  Personal  CAD  Systems,  Inc 

DwAd  8  McKane.  c/o  McKane.  Robbns  A  Co..  Kelso  Investment  Aseociates  III,  LP..  Riverskle  Furniture  Corp.  Ri««rside  of  Mmmat  Coip 
Peler  Q  Robbins.  c/o  McKane.  Robbins  A  Ca.  Kelso  Investment  Assoctttes  III,  LP..  Rhwakle  Furniture  Corp.  Rhwaide  of  Arkmas  Corp  - 

John  V  HoMen,  Jeremy  M.  A  Margyel  Jocobs,  APCOA,  Inc _ __.. 

Capncom  Inveelors.  LP.,  Combustton  Engineering.  Inc.,  National  Tank  Corrvany „.... 

Corpus  Chnsti  Exploration  Company,  Houston  Industries  Incorporated,  Primary  Fuels,  mc 

MaxweS  Foundalkxi,  The  Dun  A  Bradstreel  Corporation.  Thomas  Cook  Travel  Inc „. 

Capricorn  Invettores,  LP..  Cummings  Point  Industries.  Inc..  Cummings  Point  Industries.  Inc . 
The  Bear  Steams  CompawKi.  Inc..  The  Sitara  Fatnly  Tnist.  Prospect  Foundry.  Inc. 


Honda  Motor  Co..  Ltd..  JeMerson  Induatoea  Corporalion.  Jeltaraon  Industries  Corporation....-..—. 

Cyprus  Minerals  Company,  knpenal  PacMc  Investments.  Inc.,  Hawks  Nest  Miring  Company 

Embessy  PacMc  Partners  Limited  Partnership.  General  Electric  Company.  General  Eiedric  Campwiy„. 
Fnt  Reeenw  Secwed  Energy  Assets  Fund.  B.C..  Padlic  CapKal  Corporation.  OMSCO  mduskiea.  Inc.. 

UVE  Entertakmem  Inc..  Monts  Levy.  T»»  BeckZack  Corporation 

Naaonele  Nedortandea  N.V..  American  Brands,  Inc..  Southland  Ute  Insurance  Compwiy.. 

Chemteal  Banking  Corpocatton.  The  Union  Corporatton.  The  Unkxi  Corporatton 

Chemical  Banking  Corporatton,  The  Unton  Corporatton,  Gichner  Systems  Group 

Attamira  Capital  Corp.,  Van  L  McNeel,  Polymer  kKerrwtioaal  Corp 


The  HaHwood  Group  kworporaled.  Coated  Sales.  Inc.  (Debtor-ln-Poesession),  Coated  Sales,  Inc  (i:8btor-lr>-Possesston) . 

Lucas  Industnea  pto.  Computer  A  Communtoations  Technotogy  Corp.,  Zeta  Laboratories,  Inc 

Rocii  Capital  Partners,  LP..  TF  Investments,  Inc..  TF  Investments.  Inc 

Thomas  F  Frist  Jr..  TF  Investments,  Inc,  TF  Investments,  Inc 

Richard  E  Raimrater,  TF  Investments,  Inc..  TF  ktveslments,  Inc 

Broad  Street  Investment  Fund  I.  LP.,  TF  InvestmenU.  Inc,  TF  Investments,  Inc 

Intergraph  Corporatton,  Cadence  Design  Systems,  kic.  Cadence  Dengn  Systems,  Inc 

Wartjwg.  rtncua  Capital  Company,  LP   BMA  Corporatton,  Cametta  City  Telecastars.  Inc 

MetaSgeselschaft  AG,  ESOP,  Cooper  Range  Corripany,  First  American  B«ik-Detroit.  Cooper  Range  Compeny. 
OvK  CommuntoaBons  Corporatton  II,  Butord  HokSng  Corporaltoa  Buiord  Totoxiaton.  Inc.  of  Tyler,  Texas  aod  Bulord- 
Amerade  Hess  Corporatton,  SB  Special  Investments  Hohitog  Company,  SB  Special  Investments  HokSng  Company-.. 

Bain  Venture  Capital,  New  Vmon  Associatas  Un«ied  Partnership,  New  Viston  Associates  Limited  Partnership. 

Source  Pemer,  Sytvoster  A  Marie  Feichtingei,  De«  Products  Intemaltonal,  kic 

Cox  Enterprises,  inc.  Cable  Educaltonal  Nalwortt.  Inc.  Cable  Educattonal  Networti.  Inc. 

Si.  Newhouae.  Jr..  Cable  Educational  Nelworit,  Inc.  Cable  Educational  Networti.  Inc 

Donakt  E  Newhouse.  Cable  Educaltonal  Networit.  kic.  Cable  Educattonal  Networti.  inc.. 
CoK  Enterprises.  Inc.  Cable  Educattonal  Networti.  kic.  Cable  Educattonal  Networti.  toe.. 
SI  Newhouse,  Jr ,  Cable  Educaltonal  Networti.  toe.  Cable  Educattontf  Networti.  Inc...... 

Oonato  E.  Newhouse,  Cable  Educaltonal  Networti,  Inc.  Cable  Education^  Networti.  toe. 

Ford  Motor  Company,  Kia  Motors  Corporaltoa  Kia  Motors  Corporalion — _ 

Spring  Induslriee.  toe,  CMC  Management  Partnership,  Carey-McFaV  Corporatton . 


Atlantic  RtohfieM  Company,  Lyondel  Pelrochemtoal  Company,  Lyondel  Petrochamic^  Company. 

Wilfcam  H  Binne,  Poly-Tech.  Inc.,  Pofy-Tech,  Inc _ „ 

Sara  Lee  Corporatton,  Hanson  PLC.  Hygrade  Food  Products  Corporalioo ™. 

Foodarama  SupermartieU,  Inc,  Hilltop  Stpermartiets,  Inc.,  HHItop  Supermartiets,  Inc 

Jordan  Voting  Trust,  Craig  O.  McCaw,  McCaw  CeHulw  Communtoattons,  Inc - 

Taylor  Voting  Trust,  Craig  O.  McCaw,  McCaw  CeHular  Communications,  Inc 

Kemper  Corporaltoa  ISFA  Hotovig  Company,  Ltd.,  ISFA  Hototog  Compeny,  Ltd 


rnMn  NO- 


Oats 


Mitsui  Real  Estate  Oevetopment  Co..  Ltd.,  Crow-Olay  Mesa  « 1  Limited  Partnership,  Crow-Olay  Partners,  a  CaMoma  general  pwtnerahip ... 
Mitsu  Real  Estate  Oevetopment  Co.,  Ltd.,  The  Great-West  Ufe  Assurance  Company,  Crow-Olay  Partners,  a  Cakfomia  general  parinershy. 

Source  Pemer.  S.A..  MerriH  Lynch  Capital  Appreciation  Partnership  XI,  LP.  Htokmaa  Coward  A  Wattles  Div  of  Peler  J  Schmiti  Co 

American  Retirement  VIBas  Properties  II,  Avon  Products,  Inc,  Retiremert  tons  of  America,  Inc - 


89-0956 
S»-095e 
B9-0960 
89-0961 
89-0962 
89-0963 
89-0961 
89-1013 
89-1039 
89-1066 
89-0938 
89-1019 
89-1022 
89-1046 
89-0963 
89-1006 
89-1035 
89-1036 
89-1078 
89-0076 
88-OB90 

89-1002 
89-1029 
89-1047 
89-1050 
89-1056 
89-0996 
89-1052 
89-1063 
89-1073 
89-1081 
89-1087 
89-1094 
89-1103 
89-1104 
89-1106 
89-1115 
89-1009 
89-1044 
89-1049 
89-1053 
89-1067 
89-1064 
89-1100 
89-1116 
89-1130 
88-0990 
89-1018 
89-1086 
69-1156 
89-1157 
89-1158 
89-1161 
69-1162 
89-1163 
89-1014 
89-1042 
89-1085 
89-1102 
89-1043 
89-1071 
89-1119 
89-1120 
89-1126 
89-1142 
89-1143 
89-1160 
89-1185 


02/21/88 
02/21/89 
02/21/88 
02 '21/89 
02/21/89 
02/21/88 
02/21/88 
02/21/88 
02/21 /89 
02/21 /88 
02/22/80 
02/22/88 
02/22/88 
02/22/89 
02/23/88 
02/23/88 
02/23/88 
02/23/80 
02/23/80 
02/24/80 
02/24/80 
02/24/80 
02/24/80 
02/24/80 
02/24/80 
02/24/80 
02/24/80 
02/27/80 
02/27/80 
02/27/80 
02/27/80 
02/27/80 
02/27/88 
02/27/80 
02/27/80 
02/27/80 
02/27/89 
02/27/80 
02/28/80 
02/26/80 
02/28/80 
02/28/80 
02/28/80 
02/28/80 
02/28/80 
02/26/80 
02/28/88 
02/29/90 
03/01/80 
O3./O1/80 
03/01/88 
03/01/80 
03/01/88 
03/01/80 
03/01/88 
03/01/88 
03/02/80 
03/02/80 
03/02/80 
03/02/89 
03/03/89 
03/03/88 
03/03/89 
03/03/89 
03/03/69 
03/03/80 
03/03/89 
03 '03/89 
03/03/89 


Fon  fuhthcii  niFOfiMATiON  contact 

Sandra  M,  Peay.  Contact 


Representative,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 


303,  Federal  Trade  Commissioa 
Washington.  DC  20580,  (202J  326-3100. 


BEST  COPY  AVAILABLE 
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Hy  dirm:ii<in  of  lh«  Cooimiaaion- 
DofMid  S  CUfi. 

S^rvtary 


DCPAimiCNT  OF  HEALTH  AND 
HUMAN  SERV1CCS 

Fwnfly  Support  AdrnMstratkin 

Fonm  SubmmMl  to  Hm  Offlc*  ol 
!  Mid  ButtQst  foe 


Th0  Family  Support  Administration 
(FSA)  will  publish  on  Rndayt 
infonnstion  collaction  packages  II  has 
•ubinitted  to  tfaa  Offloa  of  Management 
and  BMd)|«t  (OMB)  for  daaranca.  in 
compliance  with  the  Paperwork 
Raductiun  Act  (i4  V3.C.  Chapter  35) 
ainca  the  laat  achedolad  publicabon  for 
February  M,  IflSi,  the  foilowing  packane 
was  submitted  to  OMB:  (For  a  copy  of 
the  package  below,  call  the  FSA. 
Reporta  Clearanoe  Offloar  on  202  250- 
U07  )  Evaluation  of  the  1984  Child 
Support  Bnforcmient  Amendmenta.  This 
information  raqiteat  la  neadad  to  obtain 
tnformatioa  about  Child  Support 
Buforcamanl  Program  operationa  and 
ooata  tn  order  to:  1)  Evaluate  the 
program:  2)  determine  the  degree  tn 
which  the  1964  Qiild  Support 
AiaandBienta  strengthened  the  program. 
and  S)  identify  probbroa  in  the  program 
that  may  bmit  program  efRdency 
Reapondenta  will  b«  Child  Support 
Enforcement  Program  ofBceri  and  staff 

Suaiber  (rf  figtponilttnCM.  307 
FroqutfiKY  of  Retpona^  1. 


A  yvrvfie  Burden  per  response:  2J02. 
Estimated  Annua/  Burdftn:  620  hour* 
OMB  Desk  Cleumnre  Officer  |u9tm 
KofKia 

Wrillen  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  appropnale  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building.  Room  3201. 1725  17th 
Street.  ^AV  .  Washington.  DC  20503 

Data  February  2Z  l<M0 
Naomi  B  Mart. 

Atmn.io^  Adminittrotor.  Offh^  of 
haformotton  and  \tafta$ewent  Synti-mM.  FSA 
[rH.  Doc  8»-4ea3  Filed  i-«~t».  8.4A  araj 


PuMc  HMlth  Sorvteo 


tottMOfllca 


Each  Fnday  tW  Miblic  Health  Serrioe 
(FHS)  puMiabaa  a  list  <rf  Informatkn 
ooliaction  packages  It  haa  submitted  to 
the  OfDoe  of  Managenent  and  Budget 
(OMB)  far  clearance  In  ooaplWmoe  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  The  following  ara  tlKwe 
packages  •ubmitted  to  OMB  ainoa  the 
Ias4  list  was  puMtWtad  an  March  3,  IMa 

(dlali  Reports  Clearanoe  Oflker  on 
202-245-2100  for  copies  of  package) 

1.  Importer's  Entry  Notice.  Form  FDA 
Set  70(V-O91O-0O«0— Type  of  Review: 
Extension.  The  Office  ol  Management 
and  Budget  haa  set  a  uuniinon  review 
period  for  all  known  Federal  agency 


information  collections  u&ed  to  obtain 
information  necessary  for  the 
importation  of  merchandise  into  the 
United  States.  The  purpose  of  the  review 
is  to  plan  for  the  elimination  of  the 
collertion  of  duplicate  information 
elements  required  from  the  importing 
public  The  Food  and  Drug 
Administration  (FDA)  has  the 
responsibility  of  assuring  the 
admissibility  of  foods,  drugs,  medical 
devices,  and  cosmetics  offered  for 
import  into  the  United  States.  Each 
sample  taken  requires  certain 
documents  which  notify  FDA  of  arrival 
of  each  shipment.  ORO  selects 
representative  Items  for  sampling  and 
analysis.  Respondents:  Businesses  or 
other  for-profit  Number  of  Respondents: 
00.000:  Number  of  Responses  per 
Respondent:  20;  Average  Burden  per 
Response:  .05  hourr.  Estimated  Annual 
Burden,  eaooo  hours. 

2.  Regulations  Under  the  Federal 
Import  Milk  Act— 0910-0212— Type  of 
Review:  Extension.  The  Office  of 
Management  and  Budget  has  set  a 
common  review  period  for  all  known 
Federal  agency  infonnatioo  ooUectiona 
aaad  to  obtain  infocmation  neoassary  for 
the  implementation  of  marcbandiae  into 
the  United  States.  The  purpose  of  the 
review  is  to  plan  for  the  elimination  of 
the  collection  ol  duplicate  ialofmattan 
elements  required  from  the  importing 
public  The  bnport  Milk  Act  prohibits 
the  exportation  of  milk  and  cream  to  this 
country  unless  the  ahipper  at  such 
products  holds  a  vabd  import  permit 
from  PDA.  The  Act  requires 
documentation  that  all  cows  are 
healthy,  dairy  farma/planta  are  in  good 
sanitary  condition.  Respondents:  State 
or  local  governments,  farms,  businesses 
or  other  for-profit. 
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Apptcaaor  tor 

n 


T>fiaand  T 


to  SMp/Trarvport  MHi/Craa.  Form  FDA  1903 

lor  an  Aopfcalton  Form  FDA  1815  * 

of  Oary  Farma.  Forrn  FDA  1900 

of  Mk  PIvMa.  Form  FDA  1987 

na<'w.w^fc  1^  RacordkaapeiQ  ...................«..._„ 


Number  o4 
raapmiOaiits 


Number  o( 

Number  of 

hours  per 

responses  per 

reaponae 

respondent 

6 

1 

.25 

15 

15 

126.5 

2 

1.5 

05 

126.5 

EsUmalad  Annual  Burdart  400  Hours 

*  SubmMad  m  lau  of  Forma  FDA  1994  wd  1906. 


Report  of  Tubarouin  Teat  of  Phyatcai  Examvwkon  of  Cows 


3.  Tea  Chop  List  and  AppelUni  ■ 
Application  for  Review  of  Examiner  s 
Retun>— NEW— The  Office  of 
Management  and  Budget  has  set  a 

common  review  penod  for  all  known 


Federal  agency  information  collections 
used  to  obtain  information  necessary  for 
the  importation  of  merchandise  into  the 
United  States.  Tha  purpose  of  the  review 


is  to  plan  for  the  elimination  of  the 
collection  of  duplicate  information 
elements  required  from  the  importing 
public.  This  previously  unidentified 


information  collection  will  be  part  of 
this  review.  Importers  of  tea  or 
merchandise  described  as  tea  are 
required  by  the  Board  of  Tea  Experts  to 
submit  samples  for  examination  to 
determine  compliance  with  prescribed 
standards  of  purity,  quality,  and  fitness 
for  consumption  before  being  allowed 
entry  into  the  U.S.  Tea  samples  which 
have  been  rejected  are  reviewed  upon 
request  by  the  appellant.  Respondents: 
Businesses  or  other  for-profit.  Number  of 
Respondents:  4.500;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  .25  hour 
Estimated  Annual  Burden:  1.125  hours. 

4.  Application  for  Authorization  to 
Relabel  or  to  Perform  Other  Actions — 
NEW — The  Office  of  Management  and 
Budget  has  set  a  common  review  period 
for  all  known  Federal  agency 
information  collections  used  to  obtain 
information  necessary  for  the 
importation  of  merchandise  into  the 
United  States.  The  purpose  of  the  review 
is  to  plan  for  the  elimination  of  the 
collection  of  duplicate  information 
elements  required  from  the  Importing 
public.  This  previously  unidentified 
information  collection  will  be  pairt  of 
this  review.  The  information  provided  is 
necessary  for  agency  review  to 
determine  authorization  to  relabel  or 
recondition  adulterated  or  misbranded 
imported  articles.  The  importer  8tq>plie8 
this  information  to  FDA  at  the  port  of 
entry  for  the  adulterated  or  misbranded 
article.  If  the  information  is  not 
provided,  the  article  is  refused 
admission  and  must  be  exported  within 
90  days  or  destroyed.  Respondents: 
Busmesses  or  other  for-profit,  small 
businesses  or  organizations:  Number  of 
Respondents:  15.000;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  .25  hour. 
Estimated  Annual  Burden:  3,750  hours 

5.  Established  Populations  for 
Epidemiologic  Studies  of  the  Elderly 
(KPESE)  Seventh  Follow-up— 0925- 
0271 — Little  is  known  about  the 
relationship  between  changes  in  health 
status  and  subsequent  changes  in 
driving  practices,  pedestrian  needs,  and 
mobility  in  general.  This  seventh  follow- 
up  will  include  questions  about  driving 
and  pedestrian  practices  in  relation  to 
health  status.  Over  2,000  of  the 
participants  in  the  Iowa  and  New  Haven 
EPESE  sites  are  licensed  to  drive  and 
will  be  asked  questions  about  their 
driving  practices.  Respondents: 
Individuals  or  households:  Number  of 
Respondents:  4,650;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  .213  hour. 
Estimated  Annual  Burden:  990  hours. 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  following 
address: 
OMB  Reports  Management  Branch.  New 

Executive  Office  Building,  Room  3208. 

Washington.  DC  20503. 

Date:  March  6. 1989. 
Steven  A  GroasmaB, 

Deputy  Assistant  Secretary  for  Health, 
(Planning  and  Evaluation). 
[FR  Doc.  89-5572  Filed  3-9-80;  8:45  am] 
aauNO  CODE  4i«a-i7-ii 


Sodal  Security  Adtninistratlofi 

Agenqf  Forma  Submitted  to  tiie  Office 
of  Matuigement  and  Budget  for 
Clearaftce 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Pub.  L  96- 
511,  The  Paperwork  Reduction  Act  The 
following  clearance  packages  have  been 
submitted  to  OMB  since  the  last  list  was 
published  in  the  Federal  Register  on 
February  24. 1989. 

Social  Security  Administration 

(Call  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  package) 

1.  Time  Report  of  Personnel  Services 
for  Disability  Programs — 0960-0408 — 
The  information  collected  on  the  form 
SSA-4514  is  used  by  the  Social  Security 
Administration  (SSA)  for  budgeting  and 
accounting  for  the  funds  used  by  State 
agencies  for  personnel  involved  in 
making  disability  determinations  for 
SSA.  The  respondents  are  State 
agencies  which  make  those 
determinations. 

Number  of  Respondents:  54. 
Frequency  of  Response:  4. 
A  verage  Buixien  Per  Response:  30 
minutes. 
Estimated  Annual  Burden:  108  hours 

2.  Response  to  Notice  of  Revised 
Determina  tion— 0960-0347— The 
information  collected  on  the  form  SSA- 
765  is  used  by  the  Social  Security 
Administration  to  determine  if  a 
disability  claimant  or  beneficiary  wishes 
to  submit  additional  evidence,  or 
request  a  hearing  before  a  favorable 
determination  is  revised  to  an 
unfavorable  one.  The  respondents  are 
claimants  under  titles  II  and  XVI  of  the 
Social  Security  Act  who  wish  to  file  for 

a  hearing  in  response  to  a  notice  of  a 
revised  determination. 
Number  of  Respondents:  3.202. 


Frequency  of  Response:  1. 

A  verage  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  1.801 
hours. 

OMB  Desk  Officer  Justin  Kopca. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desli 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building.  Room  3206.  Washingtoa 
DC  20503. 

Date:  March  3. 1989. 
Ron  Compstoii, 

Social  Security  Administration  Reports 
Clearance  Officer 

[FR  Doc.  89-5478  Filed  3-9-80.  8:45  am) 
aajJNQ  COOC  4tM-1Mi 


DEPARTMENT  OF  THE  tNTERIOR 
Bureau  of  Laitd  Matiagemeot 

(WV-940-09-4730-121 

FiHttg  of  Plata  Of  Survey 

AQENCV:  Bureau  of  Land  Management 
Interior. 

ACTKMC  Filing  of  PlaU  of  Survey. 

SUMMiiRY:  The  plat  of  survey  of  the 
following  described  lands  is  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office,  Bureau  of  Land 
Management.  Cheyenne,  Wyoming, 
forty-five  (45)  calendar  days  from  the 
date  of  this  publication. 

Sixth  Phocipal  Meridian 
T  44N.,  R.  118W 

The  plat  .'■epresentinj  'he  metes  and 
bounds  survey  of  Tract  37,  situated  m 
unsurveyed  sections  11.  12.  13  and  14. 
contHmin?  2fri9  42  acres,  more  or  less  T. 
44  \..  R  IIH  W..  Sixth  Principal 
Mendiu.^,  Wyoming,  Group  No.  516.  was 
accepted  March  3  1989 

This  surv  ey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Ser\!ce 

ADDRESS:  Al!  inquines  or  protests 
concerning  the  technical  aspects  of  the 
survey  must  be  sent  to  the  State 
Director,  Bureau  of  Land  Management. 
P  0  Box  1828.  2515  Warrtn  Avenue, 
Cheyenne,  Wyoming  82003. 

Dated:  .March  3.  1989. 
Richard  L  Oakes. 

Chief.  Branch  of  Cadastral  Sj.-^ey 
|FR  Doa  89-5656  Filed  3-9-89:  8  45  ami 
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Offtc*  of  SurlM* 
and  Enfocownant 


AvaUaMlty  of  tt>«  Rnai  Envtronmentai 
Impact  Statamant  on  tha  Proposad 
Dry  Fork  Mina,  Campbai  County. 
Wyomtng  {Fmdmrwl  Coal  Lmm—  W- 
0271199.  W-0271W0,  and  W-OT71201) 

AOaMCV:  (Jffire  uf  Surface  MininK 
RtfclamHtion  and  Rnfort^ment.  Inferior. 
ACTIOM:  NutK-j^  r>r  avHilat)ility  of  ^  fuittl 
environmental  impact  itatement 
lOSMRfvUS  241. 


SUMMANY:  Thf  Office  of  Surface  Mining 

Rfi  l.in.i'ion  ami  Knfdrtement  (OSMRK) 
II  muK'HK  HVHilolile  H  finul 
envirutimi-ntrtl  imprt(  t  strttenwiil  (F.IS) 
on  the  pmpo^fd  Dry  Fork  mine  The  KIS 
him  heeti  pn-pared  to  assist  the 
Oepartnu-nt  iif  the  Intenor  In  makin)]  a 
del  iHHin  on  the  mlnln)^  plan  siihmifteH 
by  fhillips  Petroleum  Cump^iny  (Pft^) 
for  Its  proposeii  surface  coal  mii'.c. 
locaiod  approxlm«t«h|f  5  mile*  north  and 
east  of  (iillette.  Wyominj^ 

AOONCSSCS:  Copies  of  the  PJS  nta\  he 
obtuined  for  a  limited  time  from 
Rdymund  I.  U)wne.  A.*»lstant  Director 
Office  (if  Surface  Mining  Raclamatiun 
and  Knforcement,  Western  Field 
Operation*.  Brooks  Towers.  Second 
Floor.  1020— 15th  Street,  Denver, 
Colorado  80202,  Attention  Royd 
McMullen. 


KM  nmnmm  ■■■oimiinoii  oomtact 

noyd  McMuilen.  Dry  Fork  EIS  Profact 
l.edd«r  (telephone:  303-644-3104)  at  the 
Denver  Colorado.  kx:ation  given  un<W 
"At 


PPCs 

proposed  Dry  Fork  mine  would  be  a  rvw 
surface  coal  mine  located  in  Campbell 
County.  Wyoming.  5  miles  north  and 
east  of  the  city  of  (iillefte  The  F.IS 
.iiMlyzes  the  probable  impacts  that 
would  result  should  the  SecretHry  of  the 
[ntenor  approve  the  mining  plan  for,  and 
ITC  subsetfuenlly  develop,  the  proposed 
iTiint-  '1  he  FUS  also  analyzes  the 
probable  cumulative  impacts  that  would 
reuiilt  from  surface  coal  mining 
operations,  not  only  at  the  proptjsed  Dry 
I  ork  mine  but  at  the  other  proposed 
mine  and  the  six  existing  mines  loc-ated 
neiirtiy.  north  and  east  of  CiUettt! 

rhe  life  of  mine  (permit)  area  for  the 
pniposed  Dry  Fork  mine,  compnsin^ 
.1,798  4H  acres.  Is  currently  used  for 
ranching  umi  wildlife  habitat.  By  mining 
the  propoHed  life-of  mine  ar«a.  FTC 
would  extnict  22fl.4  million  tons  of  low 
sulphur  subbitumino<is  coal  over  a  34 
year  p*>riod  and.  m  the  process,  would 
disturb  2.005.0  acres.  The  peak  annual 
production  rate  fnwn  the  mine  would  be 
15  million  t4>na. 


Altogether,  the  hfe-of-mine  areas  for 
the  proposed  Dry  Fori  mine  and  the 
other  proposed  and  existing  mines  north 
and  east  of  Gillette  comprise  30.424 
acres  Upon  completion  of  mining  and 
related  activities,  the.^e  eight  mines 
would  have  disturbed  about  21,744  acres 
and  produced  ab<iut  2.1  billion  tons  of 
coal 

Three  alternatives  are  evaluated  in 
the  F.IS  These  include  (1)  approval  of 
the  proposed  mining  plan  with 
conditions.  (2)  approval  of  the  proposed 
mining  plan  with  additional  mitigation 
measures  over  and  above  the  conditions 
of  appnival  imptjsed  under  the  first 
altemative   and  (3)  dis.ippruv.il  of  the 
prxiposed  mining  plan.  OSMRE  has 
identified  "approv.il  of  the  propose*! 
mining  plan  with  conditions  '  as  the 
preftTrt*d  alternative. 
Bmil  Wahlquist. 
^■ii.:!iUint  UtrvcU'r.  fnigrvm  Policy. 

[)ate  March  1.  lUflH. 
WH  Doc  W-62Z7  Filed  3-»-a».&4&am| 


IffTERNATIONAL  TRADE 
COMMISSION 

Raprlmand  foe  Braacn  of  CoviwvNaalon 
Pf  olacttva  Ontar 

aocnCy:  U.S.  International  Trade 
Commlaaion. 

ACnosc  Reprimands  for  Breach  of 
Commisalun  protective  order. 


r  Notice  Is  hereby  given  of  the 
pubhc  reprimand  by  the  U.S. 
hitemational  Trade  Conunission 
("Commission")  of  Stephen  L  Gibson, 
Ksq..  and  Alan  L  Madian,  for  the  failure 
of  each  to  report  a  known  violation  of  a 
Commission  protective  order  for  nearly 
two  months  Mr  Gibson,  who  assumed 
responsibility  for  repwrfing  the  violation 
to  the  Commission,  has  further  been 
barred  from  access  to  confidential 
information  in  all  Commission  matters 
for  a  penod  of  three  months.  The  person 
who  was  directly  responsible  for  \he 
unauthorized  disclosure,  which  was 
inadvertent,  has  been  pnvately 
reprimanded. 


Fon  pmrram  irowauTiow  contact 
Calvin  Cobb.  Esq.,  Office  of  the  General 
Counsel  U.S.  International  Trade 
Commission.  500  E  St.  SW.. 
Washington.  DC  204^6,  Room  707 -L 
Telephone:  202-^252-1103.  Hearing 
impaired  individuals  are  advised  that 
information  in  this  matter  can  be 
obtained  by  contacting  the 
Commission  s  TI)U  terminal  at  202-2S2- 
1810. 


suP^UHorrAnv  iwFOwauTWw:  In 

connection  with  a  Commlsaion 
investigation,  in  May,  1988,  Stephen  L 
Gibson,  Esq..  and  Alan  L  Madian  filed 
with  the  Commission  applications  for 
administrative  protective  orders  (APOs). 
In  the  applications  each  swore:  (i)  Not  to 
disclose  without  written  permission  any 
of  the  information  obtained  under  the 
APO  except  to  certain  enumerated 
categories  of  approved  persons,  and  (ii) 
to  promptly  report  any  breach  of  the 
APO  to  the  Secretary.  Both  also 
acknowledged  in  the  APO  that  violation 
of  the  APO  may  subject  each,  and  their 
firms,  to  debarment  from  practice  before 
the  Commission,  referral  to  the  U.S 
Attorney  or  appropriate  professional 
association,  or  "such  other 
administrative  sanctions  determined  to 
be  appropriate  '   *   *".  The  Commission 
granted  each  of  the  applications. 

On  the  morning  of  June  22,  Mr. 
Madian  and  Mr.  Gibson  had  a  telephone 
conversation  in  which  a  client  referred 
to  confldentla!  business  Information 
(CBI)  that  he  was  not  authorized  to 
receive.  Through  this  reference,  Mr 
Gibson  and  Mr.  Madian  learned  that 
CBI  had  been  Inadvertently  disclosed  to 
the  client  (by  a  person  who  has  been 
privately  reprimanded  by  the 
ComnuBsion).  Mr.  Gibson  immediately 
instructed  the  client  to  destroy  the 
offending  document,  and  not  to  discuss 
the  CBI  with  anyone  else.  Mr.  Gibson 
then  telephoned  the  receptionist  at  the 
client's  U.S.  office  and  hntnicted  her  to 
return  an  express  mail  package 
containing  CBI,  unopened,  which  was 
done. 

The  CBI  was  pari  of  an  exhibit 
labeled  "confidential",  that  contained  a 
table  submitted  by  domestic  producers 
summarizing  quarterly  fabrication  prices 
of  a  certain  product  under  investigation. 
It  was  reviewed  by  a  client  not  eligible 
for  a  protective  order,  who  clearly  read 
and  understood  the  confidential  data 

On  August  15,  1988,  nearty  two 
months  after  the  unauthorized 
disclosure  of  CBI,  Mr.  Gibson  requested 
a  meeting  with  the  Secretary  of  the 
Commission.  On  August  16,  1988,  Mr 
Gibson  and  Mr  Madian  came  to  the 
Commission  and  reported  the 
disclosure.  Pursuant  to  the  Commission 
staffs  inquiry,  affidavits  describing  the 
sequence  of  events  have  been  submitted 
by  all  the  parties  involved. 

Stephen  L  Gibson  is  reprimanded  for 
failing  promptly  to  report  a  known 
breach  of  a  Commission  APO,  in  direct 
contravention  of  the  conditions  of  the 
APO  Mr  Gibson  is  further  reprimanded 
for  undertaking  to  report  the  violation  to 
the  Commission,  which  delerred  Mr. 
Madian  from  performing  his 


Independent  duty  promptly  to  report  the 
APO  violation.  For  this  misconduct.  Mr, 
Gibson  is  barred  from  access  to 
confidential  business  information  in  all 
Commission  matters  for  a  period  of 
three  months,  running  from  March  6. 
1989.  Mr.  Gibson  has  no  record  of  prior 
misconduct  before  the  Commission. 

Alan  L  Madian  is  reprimanded  for 
failing  to  promptly  report  a  known 
breach  of  a  Commission  APO.  in  direct 
contravention  of  the  conditions  of  the 
APO.  Mr.  Madian  apparently  deferred  to 
Mr.  Gibson,  who  undertook  to  make  the 
rejxirt  to  the  Commission,  in  derogation 
of  Mr.  Median's  independent  duty  to 
report  the  APO  violation.  The 
Commission  considers  APO  conditions 
to  be  independent  duties  imdertaken  by 
each  individual  covered  thereby.  In  the 
future,  the  Commission  may  not 
consider  an  attempted  delegation  of  an 
independent  duty  under  an  APO  as 
mitigation  for  failure  to  conform  to  that 
duty.  Mr.  Madian  has  no  record  of  prior 
misconduct  before  the  Commission. 

The  person  directly  responsible  for 
the  disclosure  has  been  issued  a  private 
letter  of  reprimand,  for  inadvertently 
failing  to  prevent  the  unauthorized 
disclosure  of  CBI.  There  is  no  record  of 
prior  misconduct  before  the  Conunission 
with  respect  to  this  person.  TTiis  person 
apparently  was  not  aware  of  the 
unauthorized  disclosure  imtil  shortly 
before  it  was  reported  to  the 
Commission,  and  has  therefore  not  been 
held  accountable  for  the  knowing  delay 
in  reporting  the  APO  violation. 

By  Order  of  the  Commission. 
Keuetfa  R.  Mason. 

Secretary. 

Issued:  March  6,  1989. 
[FR  Doc  88-5632  Filed  3-9-60;  6:45  am] 

HLUNtt  COM  TM  M  M 


INTERSTATE  COMMERCE 
COMMISSION 

Forms  under  review  by  Office  of 
Management  and  Budget 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  is  being  submitted  to  the 
O^ce  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  Ray  Houser  (202J  275-6723. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Ray 
Houser,  Interstate  Commerce 
Commission,  Room  1319, 12th  and 
Constitution  Ave  NW.,  Washington, 
DC  20423  and  to  Gary  Waxman.  Office 


of  Management  and  Budget  Room  3228 
NEOB.  Washington,  DC  20503.  (202)  395- 
7340. 

Type  of  Clearance: — Extension. 

Bureau /Office: — Bureau  of  Accounts. 

Title  of  Form: — Classification  Lidex 
Survey  Form  for  Railroads  that  do  not 
file  an  annual  report  with  the 
Interstate  Commerce  Commission. 

OMB  Form  Ato..— 3120-0077. 

Agency  Form  No.:—9£S, 

Frequency: — Annually. 

Respondents: — Railroads. 

No.  of  Respondents: — 479. 

Total  Burden  HrB.:—A4  (5.5  minutes 
average  per  response). 

Brief  Description  of  the  need  &  proposed 
use: — The  purpose  of  estabhshing  a 
classification  Index  Survey  form  is  tc 
reclassify  the  Railroads  based  on 
carrier  operating  revenues. 

Noreta  R.  McGee. 

Secretary. 

(FR  Doc.  89-5538  Piled  3-&-80:  &-45  am] 

BUJNQCODC  mt-tn-m 


Notice  of  Intent  To  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

(A)  Parent  corporation  and  address  of 
principle  office: 
Philip  Morris  Companies  Inc.  (a  Virginia 

corporation),  120  Park  Avenue.  New 

York,  NY  10017 

(1)  Primary  contact  relative  to  CIH 
services: 
Private  Truck  Operations,  General 

Foods  USA,  250  North  Sb^et.  NG-2. 

White  Plains,  NY  10625 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
states  of  incorporatioa* 

(1)  Abdulla  of  Bond  Street.  Ltd. 
(Delaware). 

(2)  Aliso  Viejo  Company  (California). 

(3)  American  Fruit  &  Produce 
Company,  Inc  (Minnesota). 

(4)  Anderson  Clayton/Humko 
Products.  Inc.  (Delaware). 

(5)  B.  Muratti  Sons  &  Ciompany  Ina 
(New  York). 

(6)  Birds  Eye  de  Mexico.  SA.  de  C.V. 
(Mexico). 

(7)  Birds  Eye,  Inc.  (Delaware). 

(8)  Boboli  Co.  (Delaware). 

(9)  Brisk  K^kerage.  Inc.  (Delaware). 

(10)  Brisk  Transportation  Inc. 
(Delaware). 

(11)  Charles  Freihofer  Baking  Co.,  Inc 
(New  York). 

(12)  Cheese  Analog  Corp.  Pelaware). 


(13)  Chiffon  Corp.  (Delaware) 

(14)  Chumy  Company.  Inc.  (Delaware) 

(15)  Colonial  Heights  Packaging,  Inc. 
(Delaware). 

(18)  Continental  Equity  Investments 
Inc.  (California). 

(17)  Craig  Distributing  Company 
(Missouri). 

(18)  Crescent  Distributing  Company 
(Louisiana) 

(19)  Don's  Prize,  Inc.  (Ohio). 

(20)  Eastern  Projects.  Inc.  (California). 

(21)  Entenmann's  Frozen  Foods,  Inc. 
(Florida). 

(22)  Entenmann's.  Inc.  (Delaware) 

(23)  Filter  Materials  Ltd  (Delaware). 

(24)  Fort  Packaging  Co..  Inc 
(Wisconsin) 

(25)  Franklin  Baker  Co.  of  the 
Philippines  (Riilippines) 

(28)  Frostex  Foods,  Inc.  (Texas). 

(27)  Gardners  Good  Foods.  Inc.  (New 
Jersey). 

(28)  General  Foods  Bakery 
Companies,  Inc  (Delaware). 

(29)  General  Foods  Capital 
Corporation  (Delaware) 

(30)  General  Foods  Caribbean 
Manufacturing  Corp.  (Delaware). 

(31)  General  Foods  Corporation 
(Delaware). 

(32)  General  Foods  Credit  Corporation 
(Delaware). 

(33)  General  Foods  Credit  Investors 
No.l  Corporation  (Delaware) 

(34)  General  Foods  Credit  Investors 
No.2  Corporation  (Delaware). 

(35)  General  Foods  Credit  Investors 
No.3  Corporation  (Delaware). 

(36)  General  Foods  Foreign  Sales 
Corporation  (US  Virgin  Is). 

(37)  General  Foods  Holding  Inc 
(Delaware). 

(38)  General  Foods  Inc  (Canada) 

(39)  General  Foods,  Inc  (Puerto  Rico) 

(40)  General  Foods  Manufacturing 
Corp.  (Delaware). 

(41)  General  Foods  Manufacturing 
Corporation  of  Mexico  (Delaware). 

(42)  General  Foods  Trading  Company 
(Delaware). 

(43)  Grant  Holdings,  Inc 
(Pennsylvania) 

(44)  HAG  GF  Vertriebs  &  Marketing 
Corporation  (Delaware). 

(45)  H.F.  Behrhorst  &  Son,  Inc 
(Delaware). 

(46)  HNB  Investment  Corp.  (Delaware) 

(47)  Highland  Mutual  Water  Company 
(Colorado) 

(48)  Highlands  Ranch  Decorator 
Center,  Inc.  (Colorado). 

(49)  Highlands  Ranch  Development 
Corp.  (Colorado). 

(50)  Highlands  Ranch  Escrow 
Company,  Inc.  (Colorado). 

(51)  Highlands  Ranch  Estates.  Inc 
(Colorado). 
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(52)  Highlunda  Ranch  Financial 
Corporation  (Colorado) 

(53)  Highlands  Ranch  Mortgage 
Company.  Inc.  (Colorado) 

(M)  Mi)(hland8  Ranch  Real  Eatiite 
Corporation  (Colorado) 

(56)  Highlands  Ranch  Village.  Inc. 
(Colorado) 

(56)  Holleb  ft  Company  (Illinois) 

(57)  Hudson  Commercial  Corporation 
(IVIawHrf ) 

(58)  I.  Feldman  A  Compwny  Inc 
(LKilaware) 

(59)  International  Tobacco  Co  Inc.. 
New  York  (Delaware) 

(aO)  Italsalumi.  Inc.  (Illinois) 

(61)  lack  G  Raub  (]U)mpany 
(California) 

(62)  |acob  Leinenkugel  Brewing  Co.. 
Ina  (Wisconsin). 

(63)  Kohrt  Packing  Company  (Illinois) 

(64)  Kraft  Food  Ingredients  Corp.  (Dial 
of  Columbia)  (Wisconsin) 

(65)  Kraft.  Inc.  (Delaware). 
(86)  MVC  Fjcjow  Company 

(California). 

(67)  MVC  Financial  Corporation 
(California) 

(68)  Manextab  Inc  (Delaware). 

(66)  Matilda  Bay  Wines.  Ltd. 
(Georgia). 

(70)  Maxwell  House.  Inc.  (Delaware). 

(71)  Miller  Brands  of  Oklahoma.  Inc. 
(Oklahoma). 

(72)  Miller  Branda.  Inc.  (Florida) 
(Florida) 

(73)  Miller  Brands.  Inc.  (Oregon) 
(Oregon). 

(74)  Miller  Brands.  Inc.  (Washington) 
(Washington). 

(75)  Miller  Brewing  International.  Inc 
(Delaware). 

(76)  Miller  Brewing  Company 
(Wisconsin). 

(77)  Miller  Distributing  of  Oklahoma. 
Inc.  (Oklahoma) 

(78)  Mission  Viejo  Business  Properties 
Inc.  (California). 

(79)  Mission  Vicjo  Company 
(C«lifomia). 

(80)  Mission  Viejo  Realty  Group  Inc. 
(California). 

(81)  New  Cow.  Inc.  (Delaware) 

(82)  New  Town  of  Highlands  Ranch. 
Inc.  (Colorado). 

(83)  Oscar  Mayer  ft  Co.  Inc. 
(Delaware). 

(84)  Oscar  Mayer  Foods  Corporation 
(Delaware). 

(85)  PMCC  Leasing  Corporation 
(Delaware). 

(86)  Packaged  Food  ft  Beverage  Co..  c. 
(Delaware) 

(87)  Park  Avenue  Export  Corporation 
(Delaware) 

(88)  Park  Fjiporl  Corporation  (US 
Virgin  Is) 

(80)  Philip  Morris  (1974)  Limed 
(Delaware) 


(90)  Philip  Moms  Asia  (Services) 
Incorporated  (Delaware). 

(91)  Philip  Morris  Asia  Incorporated 
(Delaware). 

(92)  Philip  Morris  Credit  Capital  N.V 
(Netherlands  A.) 

(93)  Philip  Morris  Credit  Corporation 
(Delaware). 

(94)  Philip  Morris  Duty  Free  Inc. 
(Delaware) 

(95)  Philip  Morris  Europe  S.A. 
(Delaware) 

(96)  Philip  Moms  Export  Corporation 
(Delaware). 

(97)  Philip  Moms  Incorporated 
(Virginia). 

(96)  Philip  Morris  International 
Capital  N.V  (Netherlands  A  ) 

(99)  Phlhp  Morris  Marketing  S.A. 
(D<'laware). 

(100)  Philip  Morris  International  Inc. 
(Delaware) 

(101)  Philip  Moms  International 
Finance  Corp.  (Delaware). 

(102)  Philip  Morris  Latin  Amenca 
Sales  Corp.  (Delaware) 

(103)  Philip  Morris  Limited  (Delaware) 

(104)  Philip  Morris  Management  Corp. 
(New  York) 

(105)  Philip  Moms  Products  Inc. 
(Delaware). 

(106)  Philip  Moms  Sales  Inc. 
(Djlaware). 

(107)  Philip  Morris  Service  Inc. 
(Delaware). 

(108)  Pollio  Dairy  Products  Corp.  (New 
York). 

(109)  Professional  Marketing  Overseas 
Corp.  (Delaware). 

(110)  Quality  Industrial  Plastics  Co.. 
Inc.  (Delaware). 

(111)  Ronzoni  Foods  Corporation 
(New  York). 

(112)  Sand  Creek  Cattle  Company 
(Colorado). 

(113)  Shop-N  Ride,  Inc.  (Colorado). 

(114)  Taylor  Group,  Inc.  (Missouri). 

(115)  The  All  American  Gourmet 
Company  (Delaware) 

(118)  Thomas  Carraway,  Ltd. 
(Delaware) 

(117)  Tombstone  Pizza  Corp. 
(Delaware) 

(118)  Vict.  Th.  Engwall  ft  Co..  Inc. 
(Delaware) 

(119)  Waterloo  Malting  Company,  Inc. 
(Wiscoiuin) 

(B)  1.  Name  and  address  of  parent 
corporation  or  organization: 
Warner  Communications  Inc.  75 

Rockefeller  Plaza.  New  York.  NY 

10O19 

2.  Wholely-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
the  states  of  their  Incorporation: 

Allied  Record  Company — California. 

Atari  Holdings,  Lnc. — Delaware 

Atlantic  Recording  Corporation — 
Delaware 


Cafe  Americana  Inc. — Delaware. 

Cosmos  Soccer  Club,  Inc. — New  York. 

DC  Comics,  Inc. — New  York. 

EC.  Creations,  Inc. — New  York. 

E-C  Publications.  Inc. — New  York. 

Houston  Cable  TV,  Inc.— Texas. 

Intersong  U.S.A.  Inc. — Delaware. 

Ivy  Hill  Corporation — Delaware. 

NfT  Inc. — Delaware. 

LDC.A.— Maryland. 

Licensing  Corporation  of  America — 
Delaware. 

New  Chappell  Inc. — Delaware. 

Righfsong  Music  Inc. — Delaware. 

Tri-Chappell  Inc. — Delaware. 

Unichappell  Music  Inc. — Delaware. 

Warner  Books.  Inc. — New  York. 

Warner  Bros.  Distributing 
Corporation — New  York. 

Warner  Bros.  Inc. — Delaware. 

Warner  Bros.  Publications  Inc. — New 
York. 

Warner  Bros.  Records  Inc. — 
Delaware. 

Warner  Bros.  Television  Distribution. 
Inc. — Delaware. 

Warner  Cable  Communications  Inc. — 
Delaware. 

Wamer/Chappell  Music.  Inc. — 
Delaware. 

Wamer-Elektra-Atlantic 
Corporation — New  York. 

Warner  Home  Video  Inc. — Delaware. 

Warner  Leisure  Inc. — Florida. 

Warner  Publisher  Services  Inc. — New 
York. 

Warner  Publishing.  Inc. — Delaware. 

Warner  Special  Products  Inc. — 
Delaware. 

Warner  Tamerlane  Publishing  Corp. — 
California. 

Warner  Theatre  Productions  Inc. — 
Delaware. 

WB  Music  Corp. — Delaware. 

WBR/Sire  Ventures  Inc.— Delaware. 

WEA  International  Inc. — Delaware. 

WEA  Manufacturing  Inc. — Delaware. 
NoraU  R.  McCee. 
Secrptary 
(FR  Doc  8»-5529  Filed  3-9-68:  845  am] 
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Dacteion  Acospttng  Appicatton  of  RJ. 
Connan  Railroad  CoVMamphto  Una; 
AcquWtion  of  CSX  Transportation,  Inc. 
una  Daiwwan  warwioi  ana 
UtwicfiavMa,  OH 

aoincy:  Interstate  Commerce 

Commission. 

action:  Notice  of  decision  accepting 

application  for  consideration. 

tUMMAHv:  The  Commission  is  accepting 
for  consideration  the  application.  Tded 


February  8. 1989.  by  R.J.  Gorman 
Railroad  Company/Memphis  Line  to 
acquire  CSX  Transportation.  Inc.'s  48.9- 
mile  line  of  railroad  between  Warwick 
and  Uhrichsville,  OH.  Pursuant  to  49 
CFR  Part  1180,  the  Commission  finds 
this  to  be  a  minor  transaction. 
DATES:  Written  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  no  later  than  April  10. 1989. 
Written  comments  from  the  Secretary  of 
Transportation  and  Attorney  General  of 
the  United  States  must  be  filed  by  April 
24. 1989.  Applicants'  reply  is  due  May 
15, 1989. 

FOn  FURTHER  INFORMATION  CONTACT. 
Joseph  H.  Dettmar,  (202)  275-7245. 

[TDD  for  hearing  impaired:  (202)  275- 
1721] 

ADDRESSES:  An  original  and  10  copies  of 

all  documents  must  be  sent  to: 

Office  of  the  Secretary.  Case  Control 
Branch,  Attn:  Finance  Docket  No. 
31388,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 
In  addition,  one  copy  of  all  documents 

in  this  proceeding  must  be  sent  to  each 

of  applicants'  representatives: 

Lawrence  H.  Richmond.  CSX 
Transportation,  Inc.,  100  North 
Charles  Street.  Baltimore.  MD  21201. 

Kevin  M.  Sheys,  Weiner,  McCaffrey. 
Brodsky  ft  Kaplan.  P.C,  1350  New 
York  Avenue  NW..  Washington,  DC 
20005-4797. 

SUPPLEMENTAL  INFORMATION:  On  August 
30. 1988,  R.J.  Gorman  Raibt)ad 
Company/Memphis  Line  (RJCM)  and 
CSX  Transportation.  Inc.  (CSXT), 
collectively  referred  to  as  applicants, 
filed  an  application  seeking  Commission 
approval  and  authorization,  pursuant  to 
49  U.S.C.  11343.  et  seq..  of  RJCM's 
acquisition  of  a  48.9-mile  CSXT  line 
between  Warwick  and  Uhrichsville,  OH. 
Applicants  contend  that  the  subject 
acquisition  transaction  is  a  minor 
transaction  under  49  CFR  1180.2(c)  and 
submit  an  application  containing 
information  in  accordance  with  the 
railroad  consohdation  regulations  at  49 
CFR  Part  1180  for  minor  transactions. 
RJCM  is  a  Class  III  common  carrier, 
and  is  controlled  by  Richard  J.  Gorman, 
an  individual.  CSXT  is  a  Class  I 
common  carrier,  and  is  a  unit  of  CSX 
Corporation.  RJCM  currently  has  62 
miles  of  line,  with  its  main  line 
extending  between  South  Union,  KY. 
and  Zinc.  TN.  RJCM's  existing  line 
handles  no  overhead  traffic  and  does 
not  connect  with  the  line  to  be  acquired 
from  CSXT.  The  line  to  be  acquired 
connects  with  Consolidated  Rail 
Corporation  at  Uhrichsville  and 
Massillon.  OH.  with  CSXT  at  Warwick. 
OH.  and  with  a  Norfolk  Southern 
Corporation  line  at  Massillon,  OH. 


Applicants  state  that  the  proposed 
transaction  will  relieve  CSXT  of  the 
inherent  inefficiencies  of  a  branch  line 
operation  while  expanding  RJCM's 
existing  operations,  thereby  spreading 
RJCM's  operating  costs  over  a  larger 
revenue  base.  As  a  result,  they  allege 
that  both  carriers  will  realize  operating 
efficiencies.  Presently,  all  of  the  patrons 
located  on  the  line  are  served  directly 
only  by  CSXT  and  not  by  any  other 
railroad,  and  CSXT  and  RJCM  do  not 
compete  for  originating  and  terminating 
freight  traffic  on  the  Une.  Consequently. 
appUcants  contend  that,  unlike  a 
railroad  consohdation.  the  proposed 
transaction  will  not  result  in  the  loss  of 
competitive  rail  service  to  patrons 
served  by  the  carriers  involved  in  this 
transaction,  but  rather  the  transaction 
will  dilute  CSXTs  market  power  in  the 
area.  AppUcants  further  state  that 
CSXTs  patrons  presently  enjoy 
substantial  intermodal  competition  and 
that  the  proposed  transaction  should 
enable  the  rail  mode  to  compete  more 
effectively  with  other  modes  of  surface 
transportation  by  providing  all  of  the 
rail  patrons  between  Warwick  and 
Uhrichsville  with  more  responsive  and 
efficient  rail  service  specifically  tailored 
to  local  needs.  RJCM  plans  to  integrate 
the  hne  into  its  existing  operations,  so 
the  proposed  transaction  should  have  no 
adverse  effect  on  RJCM  employees. 
CSXT  has  commenced  negotiation  of 
appropriate  agreements  with  its 
employees  who  may  be  adversely 
affected  by  this  transaction,  pursuant  to 
the  provisions  set  forth  in  New  York 
Dock  Railway — Control— Brooklyn 
Eastern  District  Terminal,  380  I.C.C.  6a 
affd  sub  nom.  New  York  Dock  Railway 
V.  United  States,  609  F.2d  83  (2d  Cir. 
1979).  RJCM  states  that  when  it  requires 
additional  employees  for  the  acquired 
line,  it  will  offer  employment  on  a 
preferential  basis  to  CSXT  employees 
who  worked  on  the  line. 

Under  the  consolidation  regulations 
we  must  initially  determine  whether  a 
proposal  is  major,  significant,  minor,  or 
exempt.  The  proposed  transaction 
involves  a  Class  I  and  Class  III  railroad. 
It  has  no  regional  or  national 
significance  and  will  neither  result  in 
any  major  market  extension  nor  reduce 
the  present  level  of  competition. 
Accordingly,  we  find  that  the  proposal  is 
a  minor  transaction  under  49  CFR 
1180.2(c)  and.  because  the  application 
complies  with  the  applicable 
regulations,  we  are  accepting  it  for 
consideration. 

The  apphcation  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  Offices  of  the 
Interstate  Commerce  Commission  in 
Washington,  DC.  In  addition,  they  may 


be  obtaned  upon  request  from 
applicants'  representatives  named 
above. 

Any  interested  persons,  including 
government  parties,  may  partncipate  in 
this  proceeding  by  submitting  written 
comments  regarding  the  application. 
Comments  must  be  filed  no  later  than 
April  10.  1989.  The  Secretary  of 
Transportation  and  Attorney  General  of 
the  United  States  must  file  their 
comments  no  later  than  April  24.  1989 
An  original  and  10  copies  must  be  filed 
with  the  Secretary,  Interstate  Commerce 
Commission,  Washington.  DC  20423 

Written  comments  must  be 
concurrently  served  by  first-class  mail 
on  the  United  States  Secretary  of 
Transportation,  the  Attorney  General  of 
the  United  States,  and  the  applicants 
representatives.  Written  comments  must 
also  be  served  on  all  parties  of  record 
within  10  days  of  service  of  the  ser\'ice 
list  by  the  Commission  We  plan  to  issue 
the  service  list  by  April  24. 1989.  Any 
person  who  files  timely  wntten 
comments  shall  be  considered  a  party  of 
record  if  the  person's  comments  so 
request.  In  this  event  no  petition  for 
bave  to  intervene  need  be  filed. 
Consistent  with  49  CFR  n80.4(d)(l)(iii). 
written  comments  must  conldin 

(A)  The  docket  number  and  title  of  'he 
proceeding-, 

(B)  The  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shall 
be  made: 

(C)  The  commenting  party  s  position. 
i.e.,  whether  it  supports  or  opposes  the 
proposed  transaction; 

(D)  A  statement  of  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding  or  merely 
comment  upon  the  proposal; 

(E)  If  desired,  a  request  for  an  oral 
hearing  with  reasons  supportmg  this 
request;  the  request  must  indicate  the 
disputed  material  facts  that  can  only  be 
resolved  at  a  hearing;  and 

(F)  A  list  of  all  information  sought  to 
be  discovered  from  applicant  earners 

Because  we  have  determined  that  the 
proposal  in  this  proceeding  constitutes  a 
minor  transaction,  no  responsive 
appUcations  will  be  permitted.  The  time 
limits  for  processing  a  minor  transaction 
are  set  forth  at  49  U.S.Q  11345(d) 

Discovery  may  begin  immediately  We 
admonish  the  parties  to  resolve  all 
discovery  matters  amicably. 

This  action  wiU  not  significantly  affect 
either  the  quaUty  of  the  human 
environment  or  energy  conservation 

//  is  ordered: 

1.  This  proposal  is  found  to  be  a  minor 
transaction  under  49  CFR  1180.2(c). 


lOlH 
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2  The  apiUicatMB  ui  Puusca  Docket 
.Nu  313M  't»  accepted  far  consideration 

3  The  parties  shall  comply  with  aJi 
pruviaiona  aa  slated  above. 

4.  Thit  deciaioo  la  eflecttve  on  the 
date  of  tervice. 

Oeoded  t4mtk  1. 19n 

By  \h»  Camrmtmitmt.  Cheinnaa  Cradiaun. 
Vice  Chainsaik  Simianns,  CommMsiaarn 
Andre.  Laeibalay.  aod  PtiUlipa 
NoraU  R.  MoC— k 
Sttcrmlary 
IPtL  DiK.  »»-bbn  PUkI  y-^-m^  k45  am) 


DEPARTIIENT  OF  JUSTICE 

Lodging  of  Partial  Conaant  Oocraa; 
WIMam  X  Ottara,  at  al. 

In  acconlance  with  Depertment 
pohcy.  28  CFR  SttT,  notice  ia  hereby 
given  that  on  February  24,  IBtB  a 
propoaed  partial  oonsenl  decree  in 
I  nitedStatea  of  America  r   Willtam  f 
OHuru.  Betty  K  OHara.  Wi/lntir  / 
OHara.  Inc.  SaiithkJine  Beckman 
Corporation.  Atumax  Inc..  Cnn}^)J(»um 
Corporatjon.  Sandvik,  tru.  Scott  Paper 
Company  and  Clidders  PrvductM 
Company.  Civil  Action  No.  00-1303  was 
lodged  With  IIm  United  States  Dutrict 
Court  fur  the  Eaatem  Diatnct  of 
IVnnsylvania 

Iha  propoaed  partuil  cunaent  decree 
r.onceraa  a  iudiual  eofurcement  actK>a 
brought  by  the  United  SlMtea  against  the 
Defendants  under  the  Comprf  hensive 
F.nvirunmentiil  Raapunae. 
Compensatioo.  and  Liability  AcL  Tbt^ 
complaint  filed  by  the  Umted  States 
allt'^es  that  the  de/eodanti  aie  K»otly 
and  severally  liable  for  responae  coats 
incurred  and  to  be  incurred  by  the 
United  Slates  in  response  to  the  release 
or  threatened  release  of  hazardous 
substances  af  the  Henderson  Road 
Iniecrton  Well  Operable  Unit  al  372 
Eiouth  HendersoD  Road.  Upper  Nierion 
Township.  Montgomery  County. 
Pennsylvania  The  Complaint  also  seeks 
injunctive  reHef  to  address  an  actual 
and/or  threatened  tjn.Tiinent  and 
subetantiai  endaiq^erTBerrl  to  the  public 
health  and  the  snvironmcnt.  as  ivell  as 
performance  of  •  remedfal  design/ 
remedial  action  f"RD/RA  "f  at  the  Site 
pursuant  to  section  1»  of  CFRCLA  The 
Site  contain*  thirty-stx  chetnicels  of 
concern  Including  hinh  concentrations  of 
the  carcinogenic  chemtcala  vinyl 
chloride.  11  trichloroethane  and 
tetrachkiroattiana.  At  least  800.000 
gallons  of  kazardoua  waste  materials 
may  bave  bean  diapaaed  into  a  well  on 
the  Site  in  the  late  1970s  Tlieaa  wastes 
have  cootitminated  ground  walcra  at 
and  in  the  vknity  al  the  site  that  are  a 


source  for  a  m»^  pvbhc  drinking  water 
suppty.  the  Upper  Marion  Reservoir 
(  UMR").  and  an  off-aite  inckistrisl  well. 
the  McAvaia  wU. 

Ttw  propoaed  partial  conaenl  decree 
requires  Defandanta  to.  anong  other 
things,  pay  $188.^)64.77  in  past  EPA 
response  costs,  tnitlate  and  coinplele  a 
$5-5 — 7.5  BiiUion  reoiedy  of  the 
contaasinated  groundwater  at  tt>e  Site 
and  pay  EPA's  oversigkt  coats  for  the 
work  parfomtcd  under  the  Partial 
Conaent  Decree. 

The  Department  of  |iistice  will  receive 
for  a  penod  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree 
Comments  ahould  be  addressed  to  tbe 
Assistant  Attorrwy  General.  Land  and 
Natural  Resources  Division.  Department 
of  ^ntica.  Washington.  DC  2063a  and 
should  refer  to  United  Stotet  v  Willmm 
I  OHara.  et  al.  D  J.  Ref.  «V-ll-2-301 

The  propoaed  consent  decree  may  be 
examined  at  the  office  of  the  United 
Stale*  Attorney.  Eastern  DistricI  of 
Pennsytvania.  3310  US.  Coarthowse,  801 
Market  Street,  Independence  Mall  West. 
US  Courthouse.  Philadelphia. 
Pennsylvania  19100  and  at  the  Region  III 
office  at  tbe  Environmental  Protection 
Agency.  Offke  of  Regtonal  Coimsel.  841 
('hestnul  Street  Philadelphia. 
PennsyWanta  19107  A  copy  of  the 
propoaed  consent  decree  may  also  be 
examined  al  the  Environmental 
F.nforcemenI  Section.  Land  and  Natural 
Resourcea  Dtviaion.  Department  of 
jastice.  Room  1S21.  Ninth  Street  and 
P(>nnaytvania  Avenue.  NW.. 
Washington.  DC  20630.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  m  person  or  by  mail  from  the 
Knvironmental  Enforcement  Section. 
I^nd  h  Natural  Resources  Division, 
Department  of  justice  ht  requesting  a 
copy,  pfease  endoae  a  check  in  the 
amount  of  $8.00  (10  cents  per  pa^ 
n-production  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Dooald  A.  Can. 

Acting  Aaautant  Attorney  General.  Load  and 
Satural ReaourcB*  Dititioit.  US.  Department 
nf  Itaticm 

|FR  Doc  m-Sem  Filed  S-e-aB-,  a:4S  ami 
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Looping  ol  Conaent  Oecrae;  Rutgers, 
tt>a  State  IMrarafty  of  New  Jersey 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  asctioa  U2(dM2)  of 
the  Comprehensive  Environmental 
Responaa.  Compeasctnn.  and  Liabihty 
Act  (-CERCLA").  42  U.&C  9tt22|d)  (2). 
and  section  7003  (d)  of  tbe  Reaoorce 
('onseivation  and  Recovery  Act 
(  RCRA").  42  US.C  e073(d).  notice  is 


hereby  given  that  on  February  2B.  1989  a 
proposed  consent  decree  in  United  v. 
Rutgers  the  State  University  of  New 
lersey.  Civil  Action  No  ao-mzs.  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Rhode  Island. 
The  proposed  consent  decree  involves 
claims  by  the  United  States  for  recovery 
of  clean-up  costs  incurred  and  to  be 
incurred  at  the  Pidllo  Farm  Superfund 
Site  in  Coventry.  Rhode  Islaod.  These 
claims  were  brought  against  defendant 
Rutgers  pursuant  to  CERCLA. 

The  proposed  consent  decree  requires 
the  defendants  to  pay  $50,000  to  the 
State  of  Rhode  Island  and  the  United 
States  Environmental  Protection  Agency 
{"EPA'T  for  past  costs  expended  at  the 
Site.  In  return,  the  defendant  is  given  a 
release  from  all  civil  claims  for  costs  or 
injunctive  relief  related  to  the  Site 
pursuant  to  the  provisioQS  of  section 
122(0  and  (^  of  CERCLA.  42  U.S.C. 
9622(  0  and  (^.  The  defeodiuit  is  also 
given  a  refease  for  oaturiil  resource 
damage  claims. 

The  Department  of  )ustice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  consent  decree.  Comments 
should  be  addressed  to  tbe  Assistant 
Attorney  General,  Land  and  natural 
Resources  Division,  Department  of 
justice,  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Rutgers, 
the  Stnte  Unrrergity  of  New  Jersey.  D). 
Ref.  Na  90-11-2-131. 

The  proposed  consent  decree  may  be 
examirted  at  the  Office  of  the  United 
States"  Attorney  for  the  District  of 
Rhode  Island.  223  Federal  Building  and 
Courthouse,  Kermedy  Plara,  Providence, 
Rhode  Island  02903  and  af  the  Region  I 
Office  of  the  United  States 
Environmental  l>rotection  Agency.  John 
F  Kennedy  Federal  Building.  Room  2203. 
Boston,  Massachusetts  02203.  Copies 
may  also  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1517, 
Washingtoa  DC  20S3Q.  A  copy  of  the 
proposed  conaent  decree  nay  be 
obtained  in  person  or  by  mail  from  the 
Enviroomental  EaforceiBent  Section, 
Land  and  Natural  Reaourcea  Division  of 
the  Department  of  Justice.  Ln  requesting 
a  copy,  please  enclosa  a  check  in  the 
amount  of  $1.30  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Donald  A.  Cav. 

Acting  Assigtanl  Atlormey  General  Land  and 
Nabrrai  Retctavat  Dfvi^oa. 
|FR  Doc  m-9ma  Pflsd  »-•-»  8t45  am) 
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Antitrust  DMakMi 

National  Cooperative  Research  Act  of 
1984;  B,F.  Ooodrtch  Co.  and  European 
VInyta  Corporation  Joint  Venture 

Notice  is  hereby  given  that,  on 
February  3. 1989,  pursuant  to  section 
t>(a]  of  the  National  Cooperative 
Research  Act  of  1984. 15  U.S.C,  4301  et 
seq.  ("the  Act"),  a  joint  venture  formed 
by  B.F.  Goodrich  Company,  Geon  Vinyl 
Division,  and  European  Vinyls 
Corporation  (Holdings)  B.V,  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plainti^s  to  actual  deimages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act.  the  identities  of 
the  parties  to  the  venture,  and  its 
general  areas  of  planned  activity,  are 
given  below. 

The  parties  to  the  venture  are  the 
following  entities: 
The  B.F.  Goodrich  Company,  Geon  Vinyl 

Division.  6100  Oak  Tree  Blvd.. 

Cleveland.  Ohio  44131.  U.SA.,  and 
European  Vinyls  Corporation  (Holdings] 

B.V..  Sti^wlnskylaan  1041,  Tower  C. 

NL-1077  XX  Amsterdam,  The 

Netherlands. 

The  objectives  of  the  joint  venture  are 
to  conduct  basic  research  on  processes 
and  products  that  employ  vinyl  chloride 
monomer  (VCM)  and  polyvinyl  chloride 
resins  (PVC),  and  to  demonstrate  the 
technical  feasibility  of  such  new 
processes  or  products. 
loseph  H.  Wkimar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  89-5603  Filed  3-»-a9;  8:45  am] 
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Office  of  the  Attorney  Qeneral 
Joint  Newapaper  Operating 


Manteca  BuNetin,  CA 

Notice  is  hereby  given  that  the 
Attorney  General,  by  Order  of  March  1, 
1989.  has  extended  the  period  for  public 
comment  on  the  appUcation  for  a  joint 
Operating  Agreement  between  the 
Manteca  News  and  Manteca  Bulletin, 
filed  pursuant  to  the  Newspaper 
Preservation  Act,  15  U.S.C.  1801  et  seq. 
The  period  for  pubUc  comment  has  been 
extended  until  April  3, 1989.  The  period 
in  which  persons  may  reply  in  writing  to 
the  report  of  the  Antitrust  Division  and 
to  other  comments  is  extended  until 
May  3, 1989.  Comments  should  be  filed 


by  mailing  or  delivering  five  copies  to 
the  Assistant  Attorney  General,  Justice 
Management  Division.  Department  of 
Justice,  Washington.  DC  20530. 

Date:  March  3, 1989. 
Hairy  H.  FUckingar, 

Assistant  Attorney  General  for 
Administration. 

[FR  Doc.  89-5600  FUed  3  0  80;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Dhfision 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  Stat.  1494,  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locaUties  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  pubUc  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  efiective  date  as  prescribed  in 


that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  arc  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  apphcable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitied 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW.,  Room  S-3504. 
Washington,  DC  20210. 

Modifications  to  Genwal  Wage 
DetenninatioD  Decisions 

The  numbers  of  the  decisions  listed  m 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  hited  by  Volume.  State,  and  page 
numberfs).  Dates  of  pubUcation  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Vo/umet 
New  Jersey  NJ89-2  (Jwv  6.  1969)..  p6i7 

Mtssoi^  MOeS-e  (Jwv  6,  1989) p67e 

Nebraska: 

Ne89-5<Jan.  6.  1969) p.730 

NEe9-11  (Jan.  6,  1969) p.742 
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C«fMnil  Wafe  Delmrnination 
Pubiic«tk>a 

(ieiieral  wa)(e  detenninations  issued 
under  the  Davig-Bacun  and  related  Acts, 
irkcluding  those  noted  above,  may  be 
found  in  Ihe  Government  F*rintum  Office 
(CPO)  docum€nt  entitled    General 
Wage  Deteimiaationg  Issued  Under  The 
Davis- Bacon  And  Related  Acta"  This 
publication  is  available  at  each  cf  the  5() 
Ri"Sional  Government  Depositi'ry 
Ubranea  and  many  of  the  1.400 
(Government  Depository  Ubrarief  across 
the  country  Subscriptions  may  be 
purchased  from 

Superintendent  of  Documents.  U  S 
Covemment  Printing  OfTice, 
Washington.  DC  204(12.  (202)  783-3238 

When  ordering  »ubscriptinn(i),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  orilerpd  fur 
any  or  all  of  the  three  separnte  volumes, 
arranged  by  State  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
[anuary  1)  which  includes  all  current 
general  wage  determinations  for  the 
Stales  covered  by  each  vtilume 
Throughout  the  remainder  of  the  year, 
regular  weekfy  updates  will  be 
(listnbnted  to  subscriber? 

Si^ed  at  Wdihingtufl,  DC  this  iid  day  of 
March  1909 

Robwl  V.  Satna. 

Actin)/  Uiractur.  Divmntn  of  Wufta 

Pft^rminatioaM. 

im  Doe  ai»-M30  Kiimi  J-tt-aw.  &.*b  am) 
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LEGAL  8CRVICCS  CO««PORATK)N 

Request  for  Comments  on  a  Qrant 
Award  to  the  Fort  Apache  Legal  Aid 
Society,  Inc. 

AOCNCV:  Legal  Services  Corporation. 

ACnoic  The  Leftal  Services  Corporation 
(LSC)  announces  its  inlenUoQ  to  award 
a  one-time,  non-recumng  grant  of 
$81,963  in  oalendar  year  1966  to  the  Fori 
Apache  Legal  Aid  Society,  Inc.  The 
purpose  for  making  this  grant  is  to 
provide  legal  services  to  the  eligible 
client  population  of  the  White  Mountain 
Tnbe/Forl  Apache  Indian  Reservation 
(Arizona). 


the  Office  of  Field  Services  of  LSC  on  or 

liefore  April  9,  1989. 

FOM  pufrmcn  mrotmAJioH  cowtact: 

U'gal  Services  Corporation,  Office  of 
Field  Services.  Victona  O'Brien,  Counsel 
to  the  Director,  400  Virj^inia  Avenue 
SW  .  Washington,  DC  20024-2751,  (202) 
8<i3-1837 

•UP^LIMCNTAMY  INFOMfcATtOM: 

The  I^gal  Services  Corporation  is  the 
national  independent  organization 
charged  with  implementing  the  federally 
funded  system  of  legal  services  for  low- 
income  people  It  hereby  announces  its 
intention  to  award  a  grant  in  the  amount 
of  S81  963  to  Fort  Apache  Legal  Aid 
Society,  Inc  for  the  provision  of  legal 
services  to  the  eligible  client  population 
of  the  While  Mountain  Apache  Tribe/ 
Fort  Apache  Indian  Reservation 
(Arizona). 

It  IS  anticipated  that  the  nine  month 
term  (if  this  grant  will  extend  from  April 
1,  1968  to  December  31,  1999  The 
aruiuaiized  level  of  LSC  Native 
American  funding  for  the  service  area  is 
approximately  tl0e,2IM  for  calendar 
year  1908 

Interested  persons  are  invited  to 
submit  written  comments  and/or 
recommendations  concerning  the  above 
action  to  Victoria  O'Brien. 

Haled  March  7.  1969 
MaryClflaias. 

Dtrmctor.  Office  of  FieJd  Servicet. 
[KR  Doc  a9-5«I6  Filed  3-tt-«&;  8  45  aiaj 


OATI:  All  comments  and 
recommendations  must  be  received  by 


NUCLEAP  REGULATORY 
COMMISSION 

(Dootat  Mol  5»-4M) 

Houston  Lighting  k  Power  Co.; 
Environmental  Aseessment  »nd 
Finding  of  No  Slgnfflcant  Impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Fauhty  Operating  License  No.  NPF- 
76.  issued  to  Houston  Lighting  &  Power 
Company,  (the  licensae),  for  operation  of 
the  South  Texas  Pro^L  Unit  1.  located 
m  Matagorda  County,  Texas. 

EjivironmsntaJ  Asaaasmsnt 

Identification  of  f^ropoted Action 

The  proposed  amendment  would 
revise  the  prtAisioni  in  the  Technical 
Specificatioiia  (TS)  relating  to  the  toxic 
gas  monitoring  system. 

The  proposed  action  is  in  accordance 
with  the  Iiceruee's  application  for 
amendment  dated  March  ft,  1988. 

77ie  Need  fur  the  Prvposed  Acticn 

The  proposed  change  to  the  TS  is 


required  in  order  to  improve  the 
opcratiooal  reliability  of  the  toxic  gas 
monitoring  system  as  well  as  reduce  the 
number  of  unnecessary  engineered 
safety  feature  (ESF)  control  room 
heating,  ventilation,  and  air  conditioning 
(IIVAC)  recirculation  actuations. 

Eiiv  I  ronmenlal  Impacts  of  the  Proposed 

Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  Technical  Specifications.  The 
proposed  revision  would  allow  the 
licensee  to:  (1)  revise  the  toxic  gas 
monitor  ESF  actuation  logic  to  provide 
an  actuation  signal  on  a  two-out-of  two 
logic  for  roomtor  failure  instead  of  a 
une-out-of-two  logic  as  exists  in  the 
present  design  (the  high  toxic  gas 
actuation  of  one-out-of-two  is  retamed); 
(2)  provide  separate  power  supplies 
from  non-Class  lE  uninterruptable 
sources  to  each  monitor  (3)  provide  a 
separate  control  room  annuciator  for 
"llkgh  Toxic  Gas  Concentrabon  "  and 
"Monitor  Trouble";  (4)  relocate  the 
sample  intake  duct  nearer  the  building 
entrance  to  reduce  the  volume  of  toxic 
gas  which  would  enter  the  control  room 
before  the  isolation  dampers  close;  (5) 
delete  hydra2ane  from  the  FSAR  and  TS 
as  a  monitored/ isolated  actuation 
chemical  because  control  room 
habitability  calculations  demonstrate 
that  the  control  room  operators  will  not 
be  incapacitated  by  a  postulated 
hydrazine  spill.  (6)  increase  the  setpoint 
for  the  ammonia  channel  in  the  FSAR 
and  TS  to  25  parts  per  milhou  (ppm) 
because  the  revised  calculations 
utilizing  techniques  in  NUREG/CR-1741 
demonstrate  the  operators  would  have 
adequate  time  to  don  breathing 
apparatus  after  a  toxic  gas  release 
before  becoming  incapacitated.  (7) 
revise  the  TS  response  time  from  25 
seconds  to  5  seconds  for  isolation  upon 
n  high  toxic  gas  signal  (a  total  of  80 
seconds  is  allowed  to  isolate  the  control 
room  when  setpoint  concentrations  are 
reached  at  the  monitor  sample  point  in 
the  duct);  and  (8)  revise  the  FSAR  to  add 
acetaldehyde  as  a  monitored  chemical. 

Therefore,  the  proposed  changes  do 
not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  Individual  or  cumulative 
occupahonai  radiation  exposure 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result  in 
no  significant  radiologrcal 
environmental  impact 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 


change  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

TTie  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  tfie 
Federal  Register  on  September  12. 1988 
(53  FR  35245),  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Pmpoeed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendmenL  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(NUREG-1171)  for  the  South  Texas 
Project,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Fmding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  Ucense 
amendment. 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  8. 1988  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington.  DC, 
and  at  the  Wharton  Junior  College 
Library,  J.M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton.  Texas 
77488  and  at  the  Austin  Public  Library. 
810  Guadalupe  Street  Austin.  Texas 
78701. 

Dated  at  Rockville,  Maryland  this  1st  day 
of  March  1808. 


For  "Hie  Nuclear  Regulatory  Commisskm. 
lose  A-Cahro, 

Director,  Project  Directorate— fV,  Division  of 
Reactor  Projects— IJi  IV,  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doa  89-5580  Filed  3-0-89;  8:45  am) 
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[Docket  No.  50-424] 

Georgia  Poww  Co.  et  aL;  Withdrawal 
of  Application  for  Amendment  to 
Faculty  Operating  Ucense 

In  the  matter  tA.  Geofgia  Power  Co.. 
Oglediorpe  Power  Corp.,  Municipal  Electric 
Authority  of  Georgia.  Qty  of  Daltoo.  GA. 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commissicm)  has 
granted  the  request  of  Georgia  Power 
Company,  Oglethorpe  Power 
Corporation,  Municipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton.  Georgia  (the  Ucensee)  to 
withdraw  its  August  26. 1987, 
application  of  the  Vogtle  Electric 
Generating  Plant  Unit  1,  located  in 
Burke  County,  Georgia.  The  proposed 
amendment  would  have  modified  the 
alarm/trip  setpoint  limit  for  the  chlorine 
detection  systems  which  initiated 
operation  of  the  Control  Room 
Emergency  Filtration  System  in  the 
isolation  mode.  The  Commission  issued 
a  Notice  of  Consideration  of  Issuance  of 
the  Amendment  in  the  Federal  Register 
on  NovembCT  4. 1987  (52  FR  42380).  The 
application  for  the  proposed  amendment 
was  withdrawn  because  Amendment 
No.  17  dated  February  9. 1989  to  Facility 
Operating  License  NIY-68  deleted  the 
Applicable  Technical  Specificabon  and 
made  the  proposed  August  26, 1987, 
application  unnecessary. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  August  28, 1987,  (2) 
Amendment  No.  17  to  Facility  Operating 
License  NPF-68,  and  (3)  our  letter  dated 
February  25, 1989.  All  of  the  above 
documents  are  available  for  public 
inspection  at  the  Burke  County  Public 
Library,  412  Fourth  Street  Waynesboro. 
Georgia  30830  and  at  the  Commission's 
Public  Document  Room,  2120  L  Street 
NW.,  Washington,  DC  20555. 

Dated  at  Rockville.  Maryland,  this 
February  25, 1989. 

For  the  Nuclear  Regulatory  Commission. 
Ion  B.  Hopkins, 

Project  Manager.  Project  Directorate  IIS. 
Division  of  Reactor  Projects— l/n.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc,  88-5581  Filed  ^-8-88:  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Extension  of  0PM  Forms 
1203  and  1280,  Submitted  to  0MB  for 
Clearance 

AQEMCY:  OfGce  of  Personnel 

Management 

action:  Notice. 

•UHauunr:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  this  notice  announces 
the  proposed  extension  to  forms  which 
collect  information  from  the  public 
OPhA  Form  1203  (Occupational 
Supplement  series — Form  B)  and  OPM 
Form  12ao  (Applicant  Data  Sheet)  are 
optical  scan  and  key  entry  documents, 
respectively.  These  lorms  are  used  by 
our  automated  processing  center  to 
create  basic  apphcant  records  for  an 
automated  examining  system.  We  will 
be  using  these  forms  to  carry  out  our 
responsibility  for  open  compebtive 
examining  for  admission  to  the 
competitive  service  in  accordance  with 
section  3304.  5  U.S.C.  Approximately 
564,0(K)  forms  are  completed  each  year 
with  an  average  completion  time  of  25 
minutes  per  form,  for  a  total  of  235.000 
hours.  For  copies  of  this  proposal,  call 
Lawrence  Dambrose  (632-0199)  or  Grac3 
Butler  (632-0259). 

DATE  Comments  on  this  proposal 
should  be  received  within  10  working 
days  from  date  of  this  pubbcabon. 

ADDRESSES:  Send  or  deliver  comments 
to— 

C.  Ronald  Trueworthy.  Agency 
Clearance  Officer.  U.S.  Office  of 
Personnel  Management  Room  6410. 
1900  E  Street  NW.,  Washington.  DC 
20415  and 

Joseph  Lackey,  Information  De&k 
Officer,  U.S.  Office,  of  Information 
and  Regulatory  Affaire,  Office  of 
Management  and  Budget  Room  3002. 
Washington.  DC  20503. 

FOR  FURTHEK  WTOnMA-nOW  COMTACT 

Armond  A.  Grant  (202)  653-8076.  U.S. 

Office  of  Personnel  Management 

Cwistanca  Homer, 

Director. 

(FR  Doc  89-5450  Filed  3-9-89:  8r45  am) 

BHXBIQ  coot  (3ZS.0t-a 


Personnel  Management  Demonstration 
Protect;  Department  of 
Transportation/Federal  Aviation 
Administration  Demonstration  PrD)ect 

agency:  Office  of  Personnel 
Management. 
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ACnOM:  Final  project  plan. 


Title  V  of  the  Civil  Service 
Reform  Act  authonzes  the  Office  of 
Personnel  Management  (0PM)  to 
conduct  demonstration  projects  which 
experiment  with  new  and  different 
personnel  management  concepts  to 
determine  whether  a  specified  change  in 
personnel  management  policies  or 
procedures  would  result  in  Improved 
Federal  personnel  management.  This 
notice  meets  the  legal  requirement  that 
OPM  publish  a  final  project  plan  before 
Implementing  a  demonstration  project. 

DATK  Implementation.  This  project  will 
be  implemented  effective  with  the  pay 
period  beginning  |une  IS.  1989. 

worn  mmrtrnm  mmutATtom  co«rr*CT: 

Edward  V  Curran.  AHR-4  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW  .  Room  523. 
Washington  DC  20801,  (202)  287-7912  or 
Demaris  Miller.  U.S.  Office  of  Personnel 
Management.  1900  E  Street.  NW.. 
Washington.  DC  20415.  (202)  032-0164. 

■UmjnMMTAIIY  IHFOWaUTIOW.  The 
Department  of  Transportation  (DOT) 
has  submitted  a  proposed  demonstration 
project  for  consideration  under  chapter 
47  of  title  5.  US  Code  entitled.  'The 
Department  of  Transportation/Federal 
Aviation  Administration  Demonstration 
Project." 

The  purpose  of  the  demonstration 
project  is  to  enhance  the  ability  of  the 
Federal  Aviation  Administration  (FAA) 
to  recruit  and  retain  experienced, 
qualified  employees  in  designated 
occupations  in  certain  hard-to-staff 
facilities. 

To  accomplish  this  purpose,  this 
demonstration  project  provides  for 
payment  of  a  retention  allowance  to 
employees  occupying  safety-related 
positions  at  selected  hard-to-staff 
facilities  in  the  Chicago.  New  York.  Los 
Angeles  and  Oakland.  California  areas. 
The  allowance  may  be  as  much  as  20 
percent  of  an  employee's  rate  of  basic 
pay  The  retention  allowance  is  not 
considered  pari  of  an  employee's  rate  of 
basic  pay  for  any  purpose  However,  the 
retention  allowance  Is  considered  to  be 
part  of  "total  remuneration"  for  the 
purpose  of  computing  overtime  pay 
under  the  Fair  Labor  Standards  Act 
(FLSA) 

The  demonstration  project  covers 
approximately  2.000  employees  at 
participating  facilities  who  occupy 
safety-related  positions,  such  as  air 
traffic  controllers,  aviation  safety 
inspectors,  and  airway  facilities 
maintenance  technicians.  The 
demonstration  will  run  for  5  years  from 
the  date  of  implementation. 


The  tentatively  approved  project  plan 
was  published  in  the  Federal  Ragistar  on 
November  2.  198a  Volume  53.  Number 
212.  A  public  hearing  was  held  by  OPM 
at  FAA  Great  Lakes  Region 
Headquarters  in  Des  Plalnes.  Illinois,  on 
December  14. 1988.  during  which 
interested  persons  or  organizations 
presented  their  wntten  or  oral  views  on 
the  proposed  project.  All  persons  who 
requested  to  testify  or  present  written 
statements  were  permitted  to  do  so.  The 
hearing  record  was  left  open  after  the 
conclusion  of  the  hearing  to  receive 
additional  written  data,  views  and 
arguments  from  hearing  participants. 
The  record  was  closed  on  January  3. 
1969.  In  addition  to  the  public  hearing, 
interested  parties  were  given  from  the 
date  of  publication  until  January  3. 1969, 
to  express  their  views  on  the  project 
Comments  received  after  January  3, 
1969.  were  also  considered. 

Summary  of  Commenta 

Letters  or  testimony  were  received 
from  the  following  sources: 


Souros 

Huntm 

Mofnters  of  Cofi^rMS 

labor  Unions _ 

X 
2 

FAA  moi*.ton»  ... 

Tom -  

1«3 

All  but  six  comments  expressed 
approval  of  the  project.  However,  the 
overwhelming  majority  urged  that  the 
project  be  expanded  to  include 
additional  faciUties  and  occupations. 

Addition  of  Other  Air  Traffic,  Airway 
Facilities,  and  A  viation  Standards 
Facilities 

Most  commenlors  said  that  additional 
facilities,  perceived  as  'hard  to  staff', 
should  be  covered.  Specifically,  they 
recommended  expanding  the  project  to 
include  additional  FAA  facilities  in  the 
following  locations: 
Atlanta.  Georgia. 
Boston.  Massachusetts. 
Chicago.  Illinois  metropolitan  area. 
Detroit.  Michigan. 
Hawthorne.  California. 
Indianapolis,  Indiana. 
Lancaster,  California. 
Los  Angeles.  California  metropohtan 

area. 
Minneapolis.  Minnesota. 
New  York  City  metropolitan  area. 
Oakland.  California. 
Ontario.  California. 
Palmdale.  California. 
Pittsburgh.  Pennsy'vania. 
San  Francisco,  California. 


Santa  Barbara.  California. 
South  Bend.  Indiana. 

Based  upon  the  many  comments 
received,  a  further  review  of  the 
selection  process  and  the  covered 
facilities  and  occupations  was 
conducted  by  the  Department  of 
Transportation  (DOT)  and  FAA.  This 
review  showed,  as  did  the  initial  review, 
that  there  were  other  facilities  which 
experience  staffing  difficulties.  One  of 
these  facilities,  the  Bay  TRACON 
(Terminal  Radar  Approach  Control)  in 
Oakland.  California,  was  determined  by 
FAA  to  have  the  most  severe  and 
chronic  staffing  difficulties  of  the  hard- 
to-staff  facilities  which  were  suggested 
by  respondents.  After  carefully 
considering  all  of  the  comments  and 
other  factors  involved,  and  using  the 
same  principles  and  criteria  as  in  the 
initial  selection  process,  DOT  and  FAA 
recommended  and  OPM  agreed  to 
expand  the  project  to  include  the  Bay 
TRACON. 

The  staffing  situation  at  Bay  TRACON 
is  extremely  critical  because  of  the 
pending  Implementation  of  the  San  Jose 
Airport  Radar  Service  Area  (ARSA), 
which  has  been  delayed  due  to  the 
critical  stafRng  situation  at  Bay 
TRACON.  The  TRACON  has  an 
authorization  of  75  controllers,  but 
currently  has  only  40  full-performance- 
level  controllers  and  15  developmental 
controllers. 

Recruitment  efforts  for  the  Bay 
TRACON  have  been  extensive, 
including  continuously-open  vacancy 
announcements,  mailings  and  visits  to 
other  facilities,  and  other  comprehensive 
outreach  programs  to  attract 
experienced  controllers.  Ideally, 
candidates  for  complex  TRACON 
facilities  such  as  Bay  TRACON  would 
have  previous  radar  experience,  but 
because  of  these  recruiting  difficulties, 
many  selectees  are  from  non-radar 
facilities  or  the  FAA  Academy.  The 
facilities  initially  included  in  the  project 
are  located  in  the  New  York.  Chicago, 
and  Los  Angeles  areas.  Addition  of  a 
facility  in  the  Oakland  area  expands  the 
geographic  coverage  of  the  project  and 
includes  another  facility  with  major 
impact  on  the  national  aviation  system. 

The  decision  was  also  made  that 
expansion  to  other  hard-to-staff 
facilities,  other  than  the  Bay  TRACON, 
was  not  appropriate.  Although  some  of 
the  facilities  proposed  for  Inclusion  by 
respondents  also  experience  staffing 
difficulties,  none  were  found  to  have 
problems  to  the  same  extent  as  the 
covered  facilities.  Non-covered  facilities 
are  distinguished  from  covered  faciUties 
by  one  or  more  of  the  following  factors: 


•  The  staffing  situation  is  not  as 
chronic  or  as  severe  as  at  those  facilities 
which  have  been  included  in  the  project. 
Some  of  the  facilities  respondents 
recommended  for  inclusion  are  currently 
at  or  above  authorized  staffing  levels. 

•  The  facility  is  generally  less 
complex  than  the  Level  V  air  traffic 
facilities  included  in  the  project  is 
therefore  able  to  recruit  well-qualified 
employees  from  a  larger  number  of 
same-level  or  lower-level  facilities,  and 
can  more  easily  accommodate 
developmental  controllers,  from  the 
FAA  academy  or  other  facilities,  who  do 
not  have  extensive  radar  experience  and 
are  not  in  such  short  supply.  Many  of 
these  facilities  serve  as  the  main  sources 
of  candidates  for  more  complex  Level  V 
facilities. 

•  The  facihty  does  not  have  the  same 
high  level  of  impact  on  the  national 
aviation  system  as  the  covered  facilities. 

Cost  of  Living 

Many  of  the  respondents 
recommended  that  certain  facilities  be 
included  because  of  the  high  cost-of- 
hving  in  the  localities  in  which  the 
faciUties  were  located.  However,  the 
demonstration  project  is  not  providing  a 
cost-of-living  allowance.  It  is  strictly 
designed  to  test  whether  pay  incentives 
will  improve  the  FAA's  ability  to  recruit 
and  retain  fully  qualified  employees  at 
hard-to-staff  facilities. 

Addition  of  Other  Occupations 

Supervisory  tmd  Managerial  Positions 

Two  of  the  three  labor  unions 
representing  emj;>loyee8  covered  by  the 
pay  demonstration  project  questioned 
the  inclusion  of  supervisory  and 
managerial  personnel  at  the  covered 
facilities.  The  National  Air  Traffic 
Controllers  Association  (NATCA)  stated 
that  it  has  yet  to  see  any  FAA  facilities 
that  cannot  be  adequately  staffed  with 
supervisors  and  managers.  The 
Professional  Airway  Systems  Specialists 
(PASS)  stated  that  there  is  no  shortage 
of  supervisors  and  managers:  however. 
PASS  supports  the  inclusion  of 
supervisors  who  are  directly  and  daily 
engaged  in  safety-related  functions.  The 
third  union,  the  American  Federation  of 
Government  Employees,  did  not  state  a 
position  regarding  supervisors  and 
managers. 

Inclusion  of  facility  supervisors  and 
managers  of  subordinate  employees 
covered  by  this  project  as  proposed  by 
the  DOT/FAA,  is  proper  and  warranted 
by  the  operational  nature  of  the  national 
aviation  system,  and  reflects  sound 
management  principles.  These  positions 
are  an  integral  part  of  the  aviation 
system  and  provide  career  progression 


opportunities  to  employees.  In  addition, 
some  facilities  experience  problems 
recruiting  for  supervisory  and 
managerial  positions,  and  have 
difficulty  attracting  experienced 
personnel  to  apply  for  these  positions. 
The  vital  nature  of  these  positions  was 
recognized  by  Congress  when  if  enacted 
the  Air  Traffic  Control  Revitalization 
Act  of  1982,  and  there  has  been  no 
change  in  circumstances  that  would 
warrant  exclusion  of  these  positions 
from  the  project.  In  addition,  failure  to 
include  supervisory  and  managerial 
positions  would  result  in  the  pay  of 
these  jobs  falling  below  that  of  some  of 
the  supervised  employees. 

Entry-Level  Airway  Facilities  Positions 

The  initial  determination  made  prior 
to  issuance  of  the  proposed  regulations 
was  that  airway  faciUties  posilions 
below  the  GS-9  level  would  be  excluded 
from  the  demonstration  project.  Tlie 
primary  reason  for  this  determination 
was  concern  over  creating  unfair 
competition  with  other  agencies  who 
recruit  employees  in  the  same 
occupations.  The  occupations  involved 
include  entry-level  engineers, 
electronics  technicians,  and  computer 
operators.  Approximately  14  employees 
in  these  positions  are  now  employed  at 
the  covered  facilities.  Based  on  input 
received  from  the  public  hearing  and 
during  the  comment  period,  this  issue 
was  reexamined. 

Upon  reconsideration,  it  is  apparent 
that  these  positions  are  indeed  unique  to 
the  FAA.  The  duties  and  responsibilities 
of  these  positions  are  significantly 
different  than  positions  in  the  same 
occupations  in  other  agencies,  and  the 
specific  knowledge,  experience,  and 
other  quaUHcations  would  not  typically 
be  comparable.  The  electronic 
technicians,  engineers,  and  computer 
operators  of  FAA  are  system-oriented. 
iOiowledge  of  the  National  Airspace 
System  (NAS)  is  essential  to  properly 
perform  these  technical  positions. 
Although  the  types  of  equipment  with 
which  these  employees  work  may  be 
similar  to  the  equipment  of  other 
agencies,  the  ability  to  work  with  this 
equipment  within  the  NAS  system 
environment  is  an  integral  component  of 
these  positions. 

Therefore,  employees  occupying 
airway  facilities  positions  at  the  GS-5 
through  GS-8  level  at  covered  facilities 
will  be  included  in  the  demonstration 
project. 

Other  Occupations 

Some  respondents  recommended  that 
other  occupations  be  covered,  including 
air  traffic  assistants  and  administrative 
and  support  personnel.  These 


occupations  are  not  being  included  m 
the  project.  The  project  is  designed  to 
test  whether  pay  incentives  will  improve 
recruitment  and  retention  of  employees 
in  those  safety-related  occupations 
where  the  F.AA  experiences  the  most 
critical  staffing  problems.  It  is  not 
intended  to  cover  other  occupations 
(some  of  which  we  have  covered  in 
special  pay  rate  authorizations)  where 
the  FAA  may  not  have  similar 
difficulties  in  recruiting  and  retaining 
employees  and  which  are  common  to 
other  Federal  agencies.  To  do  so  would 
give  the  FAA  an  unfair  competitive 
advantage  over  other  local  agencies 
drawing  from  the  same  labor  pool. 

L'.S.  Office  of  Personnel  Management. 
Constance  Homer. 

Director 

The  Demonstration  project  plan  as 
approved  by  the  Office  of  Personnel 
Management  reads  as  follows 

Department  of  Transportation /Federal 
Aviation  Administration  Demonstratioii 
Project 
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I.  Executive  Summary 

Purpose 

The  purpose  of  the  demonstration 
project  is  to  test  the  effectiveness  of  a 
quarterly  retention  aUowance  in 
recruiting  and  retaining  experienced, 
quahfied  employees  in  selected 
occupations  at  hard-to-staff  Federal 
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Aviation  Admiiustration  (FAAJ 
fnciltties. 

Pnrticipatin^  FaciliHps 

The  following  facilities  have  been 
Sflecled  for  participaliun  in  the 
demi)n«tration  project. 

Farrainj(dal«i  Flighl  StandMrda  District 
Office.  Farmin^idale.  New  York  (includes 
Manufactunng  Inspection  District 
()ffii.p| 

New  York  Air  Route  Traffic  Control 
Center.  Ronkonkoma.  New  York. 

New  York  Terminal  Radar  Approach 
Clontrol,  Wtstbury,  New  York 

New  York  Ftight  Standards  District 
Office.  Valley  Stream.  New  York. 

Telerboro  Flight  Standards  Distnct 
Office,  Teterbom,  New  Jersey  (includes 
Manufacturing  Inspection  District 
Office) 

Chicago  Air  Route  Traffic  Control 
Center.  Aurora.  Illinois 

Chicago  O'Hare  International  Airport. 
Chicago,  Ulinoia  (includes  Alt  Traffic 
Control  Tower,  Terminal  Radar 
Approach  Control,  and  Chicago  Airway 
Facilities  Sector). 

Coast  Terminal  Radar  Approach 
Contnil.  Santa  Ana,  California 

lx)8  Angeles  Flight  Standards  District 
Office,  Los  Angeles,  Cahfomia 

Los  .\ngHps  International  Airport,  Los 
Angeles,  California  (includes  ALrTrtiffic 
Contnil  Tower  and  Terminal  Radar 
Approach  Control) 

Oakland  Bay  Terminal  Radar 
Appniach  Control.  Oakland.  California 

Participating  Employees 

The  denionatration  project  will  cover 
employees  auigned  to  the  participating 
facilities  who  occupy  safety-related 
positions,  such  as  air  traffic  controllers, 
aviation  safely  inspectors,  and  airway 
facilities  maintenance  technicians.  The 
employees  include  approximately  1,749 
Ceneral  Schedule  employees  (GS)  and 
approximately  36&  Perfumuuice 
Management  and  Recognition  System 
employees  (CM)  for  a  total  of 
approximately  2,U4  employees  as  of 
January  198fl 

Labor  Participation 

Employees  covered  by  this  project  ire 
represented  by  three  unions  the 
National  Air  Traffic  Controllers 
Association  (NATCA)  representing 
approximately  55.4  percent  of  covered 
employees,  the  Professional  Airway 
Systems  Specialists  (PASS), 
repreaentmii  approicimately  16.1  percent 
of  covered  eniplo>'eea.  and  tiie  Amencan 
Federation  of  Covemment  Employees 
(APCE).  Local  2701  rem eaen ting 
approximat-ly  3.0  percent  of  covered 
employees. 


Personnel  Syvtem  Change 

The  intervention  consists  of  a 
quarterly  retention  allowance  not  to 
exceed  M%  of  annual  base  pay. 

Implementation  and  Training. 
Briefings  on  the  demonstration  project 
have  been  conducted  for  management 
officials  in  FAA  headquarters  and 
regional  offices.  On-site  briefings  for 
employees  have  been  done  at  each  of 
the  participating  facilities  and  included 
detailed  orientation  on  the  background 
and  purpose  of  the  proje<:t. 
implementation  and  administrative 
procedures,  and  anticipated  results. 
Appropriate  human  resource 
management  and  accounting/payroll 
organization.!  will  receive  dftailed 
onenlation  and  training  pnor  to 
implementation. 

Evaluation  Plan 

A  methodically  rigorous  evaluation 
plan  has  been  designed  to  asses*  project 
outcomes  and  to  evaluate  their  system- 
wide  impacts  on  the  organization's 
mission  and  their  applicabUity  to  other 
Federal  organizations.  The  design  is 
■■quasi-cxperimentar'  and  Includes  pre 
and  post-demonstretion  comparisons 

The  evaluation  model  postulates 
significant  increases  In  the  desired 
outcome  measures  In  facilities  covered 
by  the  demonstration  project.  Attempts 
will  be  made  to  establish  cause-and- 
effect  relationships.  In  order  to  assure  a 
thorough  assessment  of  the 
demtmstration,  the  evaulalion  will  cover 
three  distinct  phases;  (1)  An  evaluation 
of  the  implementation  phase  to 
determine  that  the  project  is 
implemented  as  designed  and  that  the 
stated  processes  are  operational.  [2] 
periodic  assessmeots  of  the  5-year 
experimental  phase:  and  (3)  a 
summative  evaluation  of  the  project's 
overall  impact  on  the  organization. 

The  plan  providej  for  collection  of 
historical  data  for  three  years  (Fiscal 
Years  1086. 1987,  and  1988)  preceduig 
the  start  of  the  demonstration  project. 
This  baseiiae  data  will  cover  measures 
relating  to  staf&ng  levels,  turnover  rates, 
employees'  experience  levela,  overtime 
and  sick  leave  use,  morale,  and 
productivity. 

Costs 

The  estimated  coats  for  the 
demonslratioa  project  for  the  first  year 

are  approximately  $20.1  million  for  the 
identified  facilities,  based  on  current 
pay  rates  The  estimated  cost  of  the 
allowance  is  expected  to  rise  to 
approximately  t24.4  raiUioa.  baaed  on 
curretii  pay  rales,  by  the  fifth  year  of  the 
project  for  these  facihhes. 


Benefits  of  Project 

The  anticipated  benefits  of  the 
demonstration  project  include  full  and 
stable  employment  at  the  selected 
facilities;  more  experienced  employees 
occupying  safety -related  positions: 
higher  levels  of  full-performance-level 
employees:  and  reduced  use  of  overtime. 

II.  Introductknn 

A.  Purpose 

The  purpose  of  the  demonstration 
project  is  to  determine  whether  pay 
incentives  will  enhance  the  ability  of  the 
FAA  to  recruit  and  retain  experienced, 
qualified  employees  in  designated 
occupations  at  certain  hard-to-staff 
locations  Staffing  levels  are  expected  to 
improve  at  these  locations. 

To  accomplish  this  purpose,  this 
demonstration  project  provides  for 
payment  of  a  retention  allowance  to 
employees  occupying  safety-related 
positions  at  selected  hard-to-staff 
facilities.  The  allowance  may  be  as 
much  as  20  percent  of  an  employee's 
base  pay.  The  retention  allowance  is  not 
part  of  an  employee's  rate  of  basic  pay. 
ilowever.  the  retention  allowance  is 
considered  to  be  part  of  "total 
remuneration  "  for  the  purpose  of 
computing  overtime  pay  entitlements 
under  the  Fair  Labor  Standards  Act 
(H^SA). 

B  Problems  With  the  Present  System 

Adequate  staffing  of  FAA  facilities 
with  experienced  personnel  is  vital  to 
ensure  a  coatinuing  high  level  of  public 
safety.  As  part  of  its  safety 
responsibiLties,  FAA  is  currently 
engaged  in  a  full-scale  effort  to  support 
and  improve  its  safety-related  work 
force  Comprehensive  changes  are  being 
made  to  the  recruitment,  pre- 
employment  processing,  and  the 
technical  training  programs  and 
processes.  A  study  of  the  existing  pay 
system  for  air  traffic  controllers  has 
identified  numerous  problems  with  the 
inflexibility  of  current  methods  for 
classifying  and  compensahng  these 
employees. 

Staffing  of  oertain  facihties  is  a 
problem  that  has  plagued  DOT  and  FAA 
for  many  years.  Problems  associated 
with  staffing  include  difficulty  in 
attracting  adequate  numbers  of 
employees,  high  turnover  rates,  a  low 
percentage  of  eraployees  at  the  full 
performance  level,  and  hi^  overtime 
usage.  These  problems  also  contribute 
to  difficulty  in  granting  employees' 
requests  to  move  to  otiier  facilities. 
difficulty  in  approving  annual  leave 
requests,  and  low  morale 


The  agency  has  tried  many 
approaches  at  hard-to-sta^  facihties, 
within  the  limitations  of  existing  laws 
and  regulations,  in  an  effort  to  solve 
these  problems,  with  only  limited 
success.  For  example,  FAA  has  given 
additional  credit  for  promotion 
consideration  to  employees  who  have 
experience  at  a  variety  of  facihties; 
developed  a  "farm  team"  system  of 
progression  where  surrounding  facilities 
feed  personnel  into  larger  facilities; 
reorganized  facilities  and  job  junctions; 
developed  revised  classification 
standards  and  re-evaluated  positions; 
conducted  nationwide  recruiting 
campaigns;  developed  a  cross-option 
recruitment  program  for  air  traffic 
control  specialists;  guaranteed 
employees  who  are  not  successful  at  the 
most  complex  facilities  the  opportunity 
to  return  to  their  former  facihty;  and 
guaranteed  employees  a  choice  of  duty 
assignment  after  a  specified  length  of 
service  and  attainment  of  full 
performance  level.  Yet,  in  spite  of  these 
efforts,  staffing  diHiculties  continue  to 
plague  certain  facilities. 

The  covered  facihties  are 
characterized  by  some  combination  of 
the  following  conditions: 

•  Recruitment  difficulties.  Some 
facilities  have  a  chronic  problem  in 
attracting  adequate  numbers  of  fully- 
qualified  employees  to  fill  vacant 
positions. 

•  High  turnover  rates.  Some  facilities 
have  chronic  problems  retaining 
employees  and  consequently  have  high 
turnover  rates. 

•  Low  experience  levels.  Some 
facilities  have  a  large  percentage  of 
employees  who  are  not  fully  qualified  or 
who  otherwise  do  not  have  extensive 
experience. 

•  High  overtime  use.  Some  facilities 
have  a  high  level  of  overtime  use,  with 
employees  in  some  cases  working  an 
average  of  four  hours  of  overtime  per 
week. 

FAA's  staffing  problems  have 
captured  the  attention  of  numerous 
public  and  private  sector  organizations 
and  individuals,  including  members  of 
Congress,  the  General  Accounting  Office 
(GAG),  the  news  media,  and  the 
Aviation  Safety  Commission. 

In  its  report  dated  October  8, 1987,  the 
Senate  Appropriations  Committee 
directed  the  administration  to  develop 
proposals  to  eliminate  the  constraints 
found  under  current  personnel  law  and 
regulations  that  prohibit  FAA  from 
providing  incentives  to  compensate  for 
cost-of-living  or  similar  factors  in  order 
to  provide  the  needed  staff  at  certain 
hard-to-staff  facilities.  Additionally, 
H.R.  4650  and  S.  1600,  bills  introduced 
during  the  1988  congressional  session. 


provided  for  the  FAA  to  develop 
compensation  systems  tailored  to  "*  *  * 
facilitate  the  use  of  flexibilities  in 
assigning  rates  of  basic  pay  in  order  to 
better  recruit,  motivate  and  retain  a 
well-qualified  work  force"  (S.  1600);  and 
to  "*  *  *  establish  a  pay  rate  and  grade 
system  *  *  *  designed  to  *  *  *  recruit 
and  retain  a  well-qualified  workforce 
•  *  *."  (H.R.  4650). 

C.  Personnel  System  Change 

Many  researchers  have  shown  that 
pay  is  one  of  the  most  important  and 
influential  incentives  an  employer  can 
offer  in  an  attempt  to  alter  employee 
behavior.  Offering  a  pay  allowance  at 
hard-to-staff  facihties  could  influence 
potential  employees  to  accept  or 
overlook  the  negative  factors  associated 
with  a  particular  facihty  or  geographic 
area.  It  is  expected  that  more  employees 
will  be  motivated  to  apply  for  positions 
at  the  participating  facihties,  and  to 
remain  in  those  facilities  for  longer 
periods  of  time.  The  demonstration 
project  will  test  whether  a  retention 
allowance  of  up  to  20  percent  of  base 
pay  will  help  to  attract  and  retain 
experienced  employees  at  the  hard-to- 
staff  facilities  selected  for  the  project. 

The  demonstration  project  provides 
for  payment  of  a  retention  allowance  to 
employees  occupying  safety-related 
positions  at  the  covered  hard-to-staff 
facilities.  The  retention  allowances  will 
be  paid  quarterly  on  the  last  payday  of 
each  calendar  quarter.  Except  as 
explained  below,  the  quarterly  retention 
allowance  will  be  computed  as  a 
specified  percentage  (not  to  exceed  20 
percent  on  an  annual  basis)  of  the 
employee's  rate  of  basic  pay  in  effect  for 
each  pay  period  during  the  quarterly 
allowance  period. 

In  the  case  of  an  employee  who  is 
initially  employed  in  or  reassigned  to  a 
covered  position  after  the  beginning  of 
the  quarterly  allowance  period,  the 
amount  will  be  prorated  on  the  basis  of 
the  number  of  full  weeks  of  employment 
in  a  covered  position  during  the  period. 
In  the  case  of  a  part-time  employee,  the 
quarterly  retention  allowance  will  be 
prorated  on  the  basis  of  the  employee's 
scheduled  tour  of  duty  during  each  pay 
period  of  the  quarterly  allowance 
period. 

Employees  who  voluntarily  leave 
covered  positions  during  a  quarterly 
allowance  period  will  not  receive  an 
allowance  for  that  period.  Employees 
who  are  suspended  during  a  quarterly 
allowance  period  will  not  receive  an 
allowance  for  that  period.  Employees 
who  are  in  a  leave-without-pay  status  or 
who  are  absent-without-leave  will  be 
eligible  for  a  prorated  allowance  which 
will  be  reduced  by  the  number  of  hours 


in  a  non-pay  status.  All  covered 
employees  will  be  told  at  the  time  the 
project  is  implemented  (or  upon  initial 
employment  in  or  reassignment  to  a 
covered  position)  what  the  percentage  of 
the  allowance  will  be.  and  eligible 
employees  will  receive  the  full 
allowance  proffered  them.  Employees 
will  also  be  notified  in  advance  of 
changes  in  the  percentage  of  the 
allowance. 

The  retention  allowance  is  not 
considered  part  of  the  employee's  rate 
of  basic  pay  for  any  purpose.  However, 
the  retention  allowance  is  considered  to 
be  part  of  "total  remuneration"  for  the 
purpose  of  computing  overtime  pay 
entitlements  under  FLSA.  Additional 
FLSA  overtime  pay  entitlements 
deriving  from  the  payment  of  a  quarterly 
retention  allowance  will  be  paid  at  the 
same  time  the  allowance  is  paid. 

The  allowance  may  be  as  much  as  20 
percent  of  an  employee's  base  pay  All 
eligible  employees  vvill  receive  the 
maximum  allowance  percentage  for  the 
first  full  year  of  the  project.  However, 
the  Director  of  the  Office  of  Personnel 
Management  (OPM)  and  the  Secretary 
of  Transportation  will  periodically 
assess  the  progress  made  toward  the 
project's  objectives.  The  Secretary,  in 
consultation  with  the  Director  of  Of^. 
may  cap  allowances  below  20%  or  may 
discontinue  the  allowances  altogether. 
The  Secretary's  decisions  may  apply 
uniformly  to  all  covered  jx)sitions  or 
may  differentiate  among  sites, 
occupations  or  grade  levels. 
Furthermore,  the  Secretary  may 
authorize  the  Administrator  of  FAA  to 
set  allowances,  for  all  or  for  certain 
categories  of  covered  positions,  on  an 
individual,  case-by-case  basis.  The 
percentage  of  the  allowance  in  effect  at 
the  time  an  employee  moves  into  a 
covered  position  will  not  be  reduced  or 
discontinued  for  that  employee  for  at 
least  one  year,  unless  a  lower 
percentage  applicable  to  that  employee 
is  determined  to  be  appropriate  because 
of  the  implementation  of  special  salary 
rates  or  legislation  which  would  offset 
the  lower  percentage. 

Although  it  does  not  require  waiver  of 
laws  or  regulations,  this  personnel 
system  change  is  being  conducted  as  a 
demonstation  project  because  it 
involves  a  modification  of  the  current 
pay  system  and  provides  retention 
allowances  as  an  alternative  to  other 
pay  adjustments. 

D.  Project  Goals 

The  demonstration  retention 
allowance  is  intended  to  achieve  two 
primary  goals:  (1)  to  attract  a  sufficient 
number  of  experienced,  qualified 
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employeea  lu  apply  fur  positions  at  the 
selected  hard-to-staff  fuciiiticB;  and  (2) 
1(1  retain  experiencetl.  qualifie<l 
f  mpluyees  at  these  facihties 

F.  Participating  Facilities 

Numerous  factors  were  considered 
when  determining  which  hard  to-staff 
facilities  could  be  included  in  the 
project  Pnmary  consideration  was 
Siven  to  the  facility's  staffing  difficulties, 
as  characterized  by  staffing  levels, 
turnover,  experience  levels  of 
employees,  and  overtime.  The  faulities 
selected  have  chronic  difficulty  in 
attracting  and  retaining  experienced 
employees  They  are  also  among  the 
fiicilitiei  with  the  most  significant 
impact  on  the  ruiliontil  aviation  system 

The  following  facilities  have  been 
selected  to  participate  in  the 
demonstration  project. 

Farmingdale  Flight  Standards  District 
Office,  Farmingdale.  New  YorL  (includes 
Manufacturing  Inspection  District 
Office). 

New  York  Air  Route  Traffic  Control 
Center.  Roakonkoma,  New  York 

New  York  Terminal  Radar  Approach 
('ontrol,  Westbury.  New  York 

New  York  Plight  Standards  District 
Office,  Valley  Stream.  New  York 

Teterboro  Flight  Standards  District 
Office,  Teterhoro,  .New  jersey  (includes 
Manufacturing  Inspection  District 
Office) 

Chicago  Air  Route  Traffic  Control 
Center,  Aurora.  Illinois 

Chicago  O'Hare  International  Airport. 
Chicago.  Illinois  (includes  Air  Traffic 
Control  Tower.  Terminal  Radar 
Approach  Control,  and  Chicago  Airway 
Facilitie*  Sector) 

Coast  Terminal  Radar  Approach 
Control.  Santa  Ana.  California 

Lot  Angeles  Flight  Standards  Distnct 
Office.  Loa  Angeles.  California. 

Loa  Angcle*  International  Airport.  I/is 
Angeles.  Cahfomia  (includes  Air  Traffic 
Control  Tower  and  Terminal  Radar 
Approach  Control). 

Oakland  Bay  Terminal  Radar 
Approach  Control.  Oakland  California 

Other  facilities  may  be  added  to  the 
project  dunng  the  course  of  the  5-year 
demonatration  penod.  The  process  for 
adding  factlitiea  will  b«  the  Secretary  s 
recommendation,  the  OPM  Director's 
approval  and  the  publication  of  a  notice 
in  the  Fadaral  Refiatar  at  least  30  days 
in  advance  of  the  start  of  the  first 
quarter  of  eligibility. 

F  Participating  F.mployees 

Fur  all  of  the  fu(  ilities  except  the 
Flight  Standards  Diatnct  Offices  and 
Manufuclunng  Inspection  Diatnct 
Offices,  all  employees  officially 
assigned  to  covered  facilities  and 


occupying  the  following  positions  will 
be  covered  by  the  demonstration 
project. 


~r 


Powooo  Tiae 


Pay  Plan.  Sana*. 
andGrad* 

aM-301-15 

GW- 301-13.14 

QS-332-10 

GS-332-5/9 

GM-a01-14 

GS-a01-S/13 

GS-«)2-11/12 

05-802-5/12 
GS-«30-5/13 
GM-a6»-13/14 
GS-»M-5/13 

Ga-es*-i3/i5 

GS-856-5/13 
GM-21 52-14/15 


GS-2152-4/14 
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Aisatam  Sacttx  Manager  . 
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G»ntnl  Engaiaar  I 

Suparvory  Er^frmannQ  Tachr»-  | 

cian. 

Engrieanng  Tachracian „ 

Ma^^anra^  fngne«r 
Suparwacry  Elackoncs  Engyoar 

Electronica  Engnaar  _ 

St4>arvnaory    EJeclicmca   Tactn- 

oan 
Elaclrcyacs  Taohndan 
SuparMaory    *M    TraflK    Control 

Spaoaaat   fCanlar   and   Tarm- 

nal  apaona  ortfy) 
Ajr     Traffic     Control     Spao^nt 

(Canlar   and   Tenr^nal   options 

only) 
For  Oia  Rtghl  Standartli  Olalnct 

OMcaa   and  MwitaotuiVia   tiv 

spactnn    I>stnc1    Offioaa.    al 

arrployaaa    oMciiffy    asaignad 

to  ojoarad  tat-MUaa  and  ocou- 

pyvig    Via   loioaHng   poaMona 

waibacowarwl 
Aviation   Catun   SalMy   Spa-     05-1801-5/14 

ortal 
SKMTMaory   AvWIon   Safaty  '  GS-182S-14/1S 

mapaota'  I 

A  laaow  SaM^  tnapador |  GS- 1825-6/14 


Other  positions  may  be  added  during 
the  course  of  the  porject.  The  process  for 
adding  positions  will  be  the  same  as 
that  for  adding  facilities.  The  addition  of 
new  facilities  and  positions  may  not 
cause  the  number  of  covered  employees 
to  exceed  5.000.  Total  current 
employment  in  these  positions  at  the 
partiupating  facilities  is  approximately 
2,114.  Current  employment  statistics  for 
the  selected  facilities,  itemized  by  series 
and  grade,  are  provided  in  Appendix  A 

G.  Labor  Participation 

The  employees  covered  by  this  project 
are  in  exclusive  bargaining  units 
represented  by  the  National  Air  Traffic 
Ctmtrollers  /Association  (NATCA). 
representing  approximately  55.4  percent 
of  covered  employees,  the  Professional 
Airway  Systems  Specialists  (PASS) 
representing  approximately  16.1  percent 
of  covered  employees,  and  the  American 
Federation  of  Government  Employees 
(AFGE)  Local  2791  representing 
approximately  3.0  pcxent  of  covered 
employees  Meetings  to  brief  all  three 
organizations  on  the  details  of  the 
project  were  held  In  late  September  and 
early  October.  19811.  Further 
consultations  and  negotiations  wnth 
NATCA  and  PASS  took  place  during  the 


comment  penod  for  this  project,  and 
memoranda  of  understanding  have  been 
completed  with  both  unions.  AFGE  and 
FAA  have  consulted  on  the  project. 
Approximately  25.5  percent  of  covered 
employees  are  not  represented  by 
bargaining  units. 

III.  Methodology 

A  Project  Design 

The  purpose  of  a  demonstration 
project  is  to  test  changes  under 
controlled  conditions  before  making 
commitments  to  put  them  into  effect  for 
a  wider  population  of  Federal 
employees.  The  project  is  a  simple 
before/after  design  and  much  of  the 
analysis  will  rely  on  pre/post  measures. 
However,  efforts  will  be  made  to  make 
comparisons  between  this  treatment  and 
alternative  treatments  for  comparable 
staffing  problems  at  other  Federal 
agencies.  Vahdation  of  the  project 
intervention  will  also  be  done  through 
comparison  with  system-wide 
information. 

B.  Selection  of  Demonstration  Sites 

The  facihties  which  have  been 
selected  are  part  of  a  larger  group  of 
FAA  facilities  which  have  expenenced 
staffing  problems.  However,  in  order  to 
remedy  intractable  stafTing  shortages 
and  to  encourage  movement  of 
experienced  employees  to  covered 
facilities,  the  project  mutt  be  hmited  to 
those  situations  where  the  need  is  most 
critical.  Among  the  factors  considered  in 
selecting  facilities  were  staffing  levels, 
turnover,  experience  levels,  and 
overtime  use.  The  facilities  included  in 
the  project  have  chronic  difficulties  in 
attracting  and  retaining  experienced 
employees  and  are  recognized  as  having 
a  major  impact  on  the  operation  of  the 
nation's  aviation  system. 

C  Project  Implementation  and  Training 

While  the  project  does  not  affect 
training  directly,  it  is  expected  to  result 
in  decreased  training  requirements 
because  the  overall  experience  level  is 
expected  to  rise.  There  will  be  more 
fully  qualified  employees  and  fewer 
trainees. 

D.  Project  Duration 

The  demonstratioQ  project  will  begin 
no  sooner  than  90  days  after  the  date  of 
this  final  notice.  After  implementation. 
the  project  avill  be  conducted  for  a 
penod  of  up  to  five  years.  During  this 
period,  tiie  staffing  situation  at  each 
facility  participating  in  the  project  will 
be  closely  mooitored  and  analyzed. 
After  the  five-year  active  stage  of  the 
project,  the  overall  results  will  be 
analyzed  to  determine  the  success  of  the 


project  in  fulfilling  the  stated  objectives 
and  goals. 

IV.  Evahiatian  PUn 

A  comprehensive  and 
methodologically  rigorous  evaluation 
will  be  implemented.  The  results  will  be 
reviewed  by  an  external  consultant  to 
assess  the  merits  of  this  experiment. 

A.  Evaluation  Phases 

The  demonstration  project  will  be 
evaluated  in  three  phases:  (1) 
implementation  evaluation,  (2) 
experimental  evaluation,  and  (3) 
summative  evaluation. 

Implemeatation  Evaluation.  Once  the 
project  has  begun,  the  monitoring  of  the 
implementation  phase  will  begin.  This  is 
needed  to  ensure  that  the  project  is 
being  implemented  in  a  standardized 
fashion  and  that  the  stated  processes 
are  in  fact  operational.  Following  the 
project  implementation  phase,  a  report 
wiU  be  issued  by  the  evaluation  team 
detailing  all  aspects  of  the 
implemeatation  and  offering  suggestions 
on  how  to  Improve  the  implementation. 
Any  changes  made  to  the  design  during 
the  implementation  wall  be  carefully 
documented  and  the  design  revised 
accordingly.  The  report  will  be 
submitted  to  project  officials,  the  Office 
of  the  Secretary  of  Transportation,  and 
the  Office  of  Personnel  Management. 

Experimental  Evaluation.  "Hie 
evaluation  of  the  experimental  phase 
will  begin  as  soon  as  the  project  is 
determined  to  be  operational  and  stable. 
Data  collection  initiated  prior  to 
implementation  will  continue  on  a 
quarterly  basis  as  outlined  in  the 
evaluation  model.  Reports  analyzing  the 
effects  of  the  project  will  be  issued  by 
the  evaluator  on  at  least  an  annual 
basis.  These  reports  will  be  submitted  to 
the  Office  of  the  Secretary  of 
Transportation  and  the  Office  of 
Personnel  Management. 

Summative  Evaluation.  Upon 
conclusion  of  the  experimental  phase  of 
the  project,  an  overall  assessment  of  the 
combined  effects  of  the  demonstration 
project  will  be  made.  Impacts  of  overall 
system  changes  will  be  discussed  al  this 
point. 

Cause-and-effect  relationships  will  be 
established  to  the  extent  possible,  using 
pre-  and  post-demonstration  data.  The 
effectiveness  of  the  project  in  meeting 
the  stated  objectives  will  be  assessed. 
Efforts  will  be  made  to  include  an 
assessment  of  unanticipated  positive  as 
well  as  negative  effects.  A  final  project 
report  will  be  issued  by  the  evaluation 
team  and  made  available  to  the  Office 
of  the  Secretary  of  Transportation,  the 
demonstration  project  sites,  and  the 
Office  of  Personnel  Management. 


B.  Evaluation  Design 

Overview  and  Rationale.  The 
demonstration  project  is  intended  to 
improve  staffing  levels,  experience 
levels,  and  retention  in  safety-related 
occupations  in  hard-to-staff  facilities. 
Turnover  rates  and  overtime  usage  are 
expected  to  drop.  These  improvements 
are  expected  to  result  from  the  payment 
of  a  retention  allowance  of  up  to  20 
percent  of  base  pay  to  employees  in  the 
covered  occupations  and  sites. 

FAA's  Office  of  the  Associate 
Administrator  for  Human  Resource 
Management  (AHR),  Office  of 
Management  Systems  (AMS),  the  Civil 
Aeroraedical  institute  (CAMI),  and  OPM 
worked  together  to  design  an  evaluation 
plan  to  measure  the  effects  of  the 
project  The  evaluation  «vill  measure  the 
extent  to  which  retention,  recnutment, 
staffing  levels,  experience  levels, 
turnover,  and  overtime  usage  are 
improved  during  the  demonstration. 

Three  years'  baseline  data  (for  Fiscal 
Years  1986, 1987.  and  1988)  is  being 
collected  for  the  facihties  involved  in 
the  test.  This  data  will  include  measures 
of  all  the  indices  used  to  assess  the 
impact  of  the  demonstration  project. 

"Table  1  summarizes  the  effects 
expected  from  the  project,  the  measures 
that  will  be  used  to  assess  those  effects, 
and  the  data  sources  for  the  measures. 
Additions  and  adjustinents  to  this  model 
may  be  made  during  the  evaluation 
phase  as  required. 

Table  1  .—Evaluation  Model 


Expected 
Effects 


Increeaed 
staffing  levels. 


Increased 

experience 
levels. 


Reduced 

turnover 
Reduced 


Reduced  aick 


Measures 


Data  Sources 


Improved  morale.. 
Improved 
productnnty. 


Percent  of  9oait . 

Number  of 

vacant 

positions 
Average  tenure. 


Percent  o( 
FPL's/fuUy 
qualified 
employees. 

Turnover  rate 

Average  fiours 
per  weeK  per 
emp4oyec. 

Average  tfours 

employee. 
Job  aatwfactiofi. 
Oparabons  par 

employee. 


■CPMIS 
Regions 

CPMIS 

CPMIS 

CPMIS 
•CUPS 

CUPS 


•Survey 
I    CUPS /CPMIS 


'  Coneoddated   Personnel   Management   Informa- 
tion Syatem 
'  Consohdated  Unrfomi  PayrotI  System 
'  Survey  Feedback  Action  Program 

Methods,  Measures,  and  Data 
Sources.  The  primary  method  of 
analysis  will  be  an  Hotelling's  T  test  of 


the  differences  between  the  before  and 
after  measures.  The  muUivanate  version 
of  the  T  test  considers  the 
Interrelationships  among  the  outcome 
measures.  For  example,  improving 
staffing  levels  could  affect  the  turnover 
rate,  sick  leave  usage,  and  morale  The 
experimental  hypothesis  states  that 
after  the  implementation  of  the 
allowance,  the  measures  will  show 
comparatively  better  staffing, 
experience  levels,  turnover,  overtime 
usage,  sick  leave  usage,  morale,  and 
productivity.  As  data  are  collected 
annually,  time  series  tests  will  be 
performed  to  gauge  the  effects  of  the 
allowance  over  time.  Separate  analyses 
will  be  performed  for  each  occupational 
group  (e.g..  Air  Traffic.  Airway 
Facilities,  Flight  Standards)  to  determine 
if  the  project  has  different  effects  for  one 
group  than  for  another.  Similar 
information  will  also  be  obtamed  on  a 
system-wide  basis  for  comparison  with 
the  covered  facihties,  in  ortier  to  assess 
the  impact  of  external  factors  not 
associated  with  the  demonstration 
project  It  is  recognized  that  selection  of 
extreme  cases  for  the  experimental 
groups  lends  itself  to  the  problem  of 
regression  to  the  mean.  This  will  he 
considered  when  results  are  analyzed. 

Data  Collection  and  Analysis  Plan 
The  data  collection  instruments/data 
bases,  major  areas  covered  by  each 
instnmaent/data  base,  schedule  for  data 
collection,  and  source  for  each 
instrument/data  base  are  summarized  in 
Table  2. 

E^ch  of  the  analyses  described  below 
will  assess  changes  occumng  at  each 
test  site  and  system-wide  dunng  the 
demonstration  as  compared  to  the 
baseline  penod  (i.e..  pre-demonstration 
period). 

Table  2.— Data  Collection  and 
Analysis  Plan 


Oatabaae 


CoSactor        Scfiodiac        Sot#oa 


CPMIS. 


Staffing.- 
Turnover. 
Expen- 
erx». 
CUPS 


Overtime. 
Sick 


Survey 


AHR 


AMS 


CAMI 


Baseline     . 

Autom*- 

ad 

records 

system 

Qua'1er^ 

dunng 

demon- 

stratiori 

Basakne 

AiAomal- 

eo 

records 

system 

Oiiaflert> 

dunng 

demon- 

stiatoiv 

BienrMl 

Survey 

data- 
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Table  2  -Data  Collection  and 
Analysis  Plan — Continued 


DMabM* 

Co<t«c1or 

Sc««du»« 

Source 

Ovm 

AMR 

HuMMin* 

tiwlmg 

•IMO« 

■uto- 

smcihTy 

maiad 

*e 

CXjartwIy 
cluing 
dsniofv 
■irailon. 

and 

manual 
ranordi 

V  Costs 

The  estimated  costs  for  the 
demonstration  project  for  the  first  year 
are  approximately  $20.1  million  for  the 
covered  facilities,  based  on  current  pay 
rates  The  estimated  cost  of  the 
allowance  will  vary  over  the  duration  of 
the  project  but  In  no  case  should  exceed 
S24  4  million  for  the  identified  facilities, 
based  on  current  pay  rates.  This 
estimate  assumes  little  chanj^e  in  job 
market  conditions  and  an  increase  in 
employment  levels  at  the  participating 
facilities.  Detailed  cost  estimates  by 
facility  are  included  m  Appendix  B. 
These  costs  will  be  offset  somewhat  by 
the  anticipated  reduction  In  overtime 
and  savings  associated  with  reduced 
turnover,  such  as  reduced  pertnancnl- 
change-of  station  travel.  The 
demonstration  project  also  avoids  costs 
that  would  b«  incurred  by  alternative 
sulu.ions. 


VI  Benefits 

The  retention  allowances  are 
expected  to  result  in  the  following 
b<?nerits  for  the  FAA 

•  Full  and  stable  employment  at  the 
selected  facilities  The  agency  should  be 
able  to  attract  a  larger  number  of 
expenenced  employees  to  the 
participating  facilities.  Once  they  are  on 
board  at  the  facilities,  employees  should 
be  more  likely  to  remain  there  for  a 
longer  penod  of  time,  and  turnover  will 
therefore  be  reduced. 

•  More  expenenced  employees 
occupying  safety-related  positions/ 
higher  numbers  of  full-performance-level 
(FPL)  employees.  The  allowance  should 
enable  the  agency  to  attract  a  larger 
number  of  fully-trained  employees  from 
other  facilities.  These  employees  will 
need  less  training  to  become  fully 
qualified  than  new  employees  hired 
from  outside  the  agency.  Reduced 
turnover  among  employees  will  also 
increase  experience  levels 

•  Reduced  overtime  Higher  staffing 
levels,  reduction  in  turnover,  higher 
expenence  levels,  and  more  full- 
performance-level  employees  should 
result  In  a  reduction  in  overtime  use. 
These  benefits  in  turn  should  help  to 
ensure  a  continued  high  level  of  safety. 
All  of  these  benefits  may  not  be 
expenenced  at  all  of  the  participating 
facilities,  since  the  staffing  problems 
and  their  causes  vary  among  the 
facilities.        / 

Airway  Faciuties 


VH.  Responsibilities 

The  Office  of  Personnel  Management 
has  overall  responsibihty  for  designing 
and  implementing  the  valuation  plan  (5 
U.S.C.  section  4703(1  ){H))  and  for 
monitoring  the  evaluation.  FAAs  Office 
of  the  Associate  Administrator  for 
Human  Resource  Management  (AHR) 
will  have  responsibility  for  conducting 
and  coordinating  the  evaluation  to 
ensure  that  it  is  accomplished  as 
planned.  Responsibility  for  data 
collection  will  be  shared  by  the 
particpating  facilities,  regional  offices, 
the  organizations  responsible  for  agency 
databases.  FAA's  Office  of  Management 
Systems  (AMS).  and  OPM.  Analysis  of 
data  will  be  the  responsibility  of  AHR 
and  AMS,  with  additional  support  to  be 
provided  by  contractor  organizations. 
Data  will  also  be  supplied  to  OPM  on 
request. 

Reports  will  be  provided  by  AHR  to 
the  FAA  Administrator,  the  Secretary  of 
Transportation,  and  the  Office  of 
Personnel  Management,  as  well  as  to 
the  air  traffic  facilities,  airway  facilities, 
and  aviation  standards  organizations  in 
FAA.  The  reports  will  be  provided  in  a 
summary  manner  on  an  annual  basis.  At 
the  end  of  the  demonstration  project,  a 
final  report  will  be  prepared  which 
provides  an  analysis  of  the  overall 
results  of  the  demonstration  project  and 
recommendations  for  action. 


Appendix  A. — Employe 
Demonstratioa  Project 


Covered  by 


Onboard  figures  as  of  January.  1989: 


N.V  Cwilw 

N.Y.  TRACON      Ovcago  Cmrum 

CtnoHIo  Sackx  ■  ComI  TTUCON   i       lx  mn 

B«yTRACON 

Total 

GM-301    15 

f 

1 

A 

0 

5 

QM-301    14 

0 

9 

0 

7 

GM-3CI    1 J 

1 

0 

0 

2 

QS-332- 10 

0 

1 

OS- 332 -8 

0 

0 

0 

14 

OS-332-* 

0 

1 

aS-332  6 

0 

0 

0 

1 

QM-601-14 

0 
0 

2 

QS-e01-l3 

1 

0 

1 

a.<wjin  1  - 1  ? 

1 

1 

0 _  -... 

0 

3 

OS-e02  12 

6 

os-ao2-ii 

7 

27 

QS-eO2-10 

0 

ft 

2 

CiS-«02-8 

0       

0  

0 

6 

OS-830-12 

n 

0 

1 

aM-4&5- 14 

0 

1 

aM-S66-13 

n 

0 

t 

4 

CiS-«56-13 

n        

0 

0 

2 

QS-a55-12 

0 

f 

0 

4 

OS-«56-7 

1 

0 

0 

n 

1 

0M-S6A-1S 

10      „ 

a 

1 

QM-S5A-  14 

0         

19 

20 

QM'SM-  n 

M} 

0     

43 

cis-dfie- 13 

10               

17 

0 

13 

OS-Me-  12 

41 

2f 

23 

9^ 

200 

os--a6»-i  1 

f 

1»~~ 

0 

0 

22 

as-s6e-0 

9 

25 

r«_««u7 

1 

0 

4 
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Airway  FACmries— Continued 


NY.  Cantor 

NY.  TRACON 

Chicago  Contef  j  Ctucago  Seclof 

, 

Coast  TPACON 

LA  mn 

Bay  TRACON 

TaM 

GS-856-5 

....   1 .._ 

0 

0       

5._ _ 

0 

1 

0 

7 

SoWoJal 

-U „.„..._ 

1 

56..._ 

89 

84 _ 

11 

64 

9R 

42S 

AtR  Traffic 


NY  Camsr 

NY  TRACON      CNcago  Cenlar     Chicaao  Sactor 

Co««  TRACON 

LA  Ml 

Bay  TRACON    !           ToW 

GM-2152-15.._ 

53 

201 „ 

4 

43 iao._ 

28 ._ „.. 

97 

18 

zZZZZZZ.'!!'. 

0.     —  -..J. 

14 

39 

7       .                 J 

91 

. 

15                    rM 

GS-21S2-14 

126 

14 __. 

13 

219 

K9 

56                            (K>? 

GS-2152-13 

32._    

JO 

2                              (¥< 

GS-2152-12 J 

16 

38 ._ _ 

30 _. 

7  _.       . 

2 ..    

7 ,    ,.,  , 

2 _            77 

GS^152-11 . 

4 _ 

28  „ — 

0 H 

62 

8 

o.'.Z"Z'.ZZ~.~ 

6... 122 

2-.. 203 

0     _ _J  9 

GS-2152-8 _.. 

53 

112 

« 

0 

GS-2152-5 

9 

SubtoW 1 

374..._ 

228 

515 _ 

149 



75 

119 

85 .        11.545 

, —  , 

Flight  Standaaos 


GS-ie01-12 

GM-1825-15..-.. 

GM-1825-14 

GM-1825-13  

GS-1825-13 

GS-1825-12 

GS-1825-11 

GS-ia25-9 

GS-1825-5 


F»ir  FSOO 


NY.  FSOO 


Tet  FSOO 


LA  FSOO 


Total 


Subtotal. 


0_. 
1_. 

2.- 

2.... 

ID.. 

3  .- 

1... 

0. 

0. 


19. 


0 

6 

5 

7 ...._ 

17 

8 

3 

0 

0 


12: 

.1  2 ... 
.  4 ... 
.   14. 

.  «._ 
.  1  ... 
.jO- 

o.„ 


46. 


31. 


1_. 
3.„. 
5._ 
5._ 
12.. 
16. 
3.... 
1... 
1.... 


47. 


1 

14 

14 

18 

53 

33 

e 

1 

1 


143 


Total  number  of  employees  covered:         Appendix  B — Coft  Estiniates 

2.114 


FadWy 


Fastam  Region 

Farmmgdale  F9DO.. 

Naw  York  Cantor 

A»  TrvHc. 

Avway  FaoMea 

Now  York  FSDO  _._. 

Now  York  TRACON 

Air  Traffic 

Airway  Facflkea 

Tetertxxo  FSOO 

Qrmti  IMtt  fiagKn 

Chicago  Canter 

Air  Traffic „ 

Airway  FacMiaa.. 

aHcaaoO>iM 

Air  Tralfc 

Ajrway  FaoMaa 

Westem-f^KiBc  RagKfn 

Coast  TRACON 

Am  Traffic 

AnMy  FacMiea 

Los  Anpalaa  FSOO 

Los  Angolai  Int'l 

A»  Traffic - _ 

Arway  FacMet 

OaUarfd  Bay  TRACON 

Air  TnAc 

Amiay  Faoriiiaa — 
Totals 


1,106.020 

243.558 

S24J96.3S0 


(The  coat  aattrrwtas 
e'timataa  awf 

En>ptoy«nant  goalt 


for  the  fir«  year  are  computed  using  the  annual  base  salary  tor  ttw  rapresentabve  rate  (step  4)  o<  aacti  GS  grade  levai   Fittvyam  cost 
'  baaad  on  Itia  mfv^  cost  par  employea  during  the  first  year,  muHiptiecl  l;y  the  Sth-yaar  demonstration  project  tnvkyymem  pott 
approumete  and  subiect  to  adtustmeni  omt  the  coun»  of  ttw  proiact  because  o)  operatoruM  requremerts.) 


VR  Doc.  89-5618  Filed  3-9-89;  8:45  am) 


atUJNO  COOC  SSlfr-OI-M 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OUB 
RevWw 

aOCMCy:  Rdilnuul  RftlrHtTipnt  H<niril 
ACTtOfC  In  rtt  ( iirdnni  e  with  the 
PHptTVMirk  Rpdui  tmn  A>  t  uf  1«H<)  (44 
US  C   Lhdpler  JS],  Ihc  Bodnl  has 
■ubmilted  the  folinwinx  pruposalls)  fnr 
fh«  (:ollp(  tion  of  informatinn  to  the 
Office  of  MttntiHt'mt'nt  .iiui  nii<iK«'t  for 
review  dm!  Hpprovnl. 


Summary  of  prupoMil|s) 

1 1 1  ('ullection  titif  (,'ltiim  fur  Credit 
for  Military  Service  (RUI  Ac  t] 

\Z\  Fomiisl  submiltfd  Ul-44 

\MilMH  \umher  J22O-0O72 

(41  ExpinUion  dulf  nf  curmil  UMB 
cleiinr.M  I'  Thrwr  yrars  from  iia!e  of 
OMfi  rtpprovai 

('t]  1  vpf  of  rvquest  Extension  of  thi- 
expiration  date  of  a  i  urrently  approved 
colleiJion  without  any  (  han^e  in  the 
substance  or  in  Ine  method  tjf  i  ollecfion 

(HI  Frequency  of  rvspvnse  On 
or  (.anion 

(-)  Hf^fn'mU'.nts  Iptiividudls  or 
households 

(8)  Estimated  annual  number  of 
regp^indents  MH) 

(9|  Tota/  annual  rr>sf><>nscH  300. 

(  U)|  Avervfif  time  per  rr-iponse    083 
nimules 

(11)  Total  jnnual  n-porl^nfi  hiiurs  25 

(12)  Collei-.tion  dt'svnption  Military 
si'r\ii.e  can  be  used  under  certain 

(  onditions  for  entitlement  to  an 
eviended  or  accelerated  unemploymeMt 
or  sickness  benefit  provided  for  under 
section  2(c)  of  the  Railroad 
Unemployment  insurance  Act  The  form 
will  obtain  Information  about  the 
applu  ant  i  claimed  military  service. 

AOOmOMAL  IMPOnMATK>N  0«l  COMMIMTS 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens,  the  ajjency 
clearance  officer  (312-751-4682). 
Comments  re^farding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street,  ("hica^o.  Illinois 
80611  and  the  OMB  reviewer.  Justin 
Kopca  (202-395-7318),  Office  of 
Management  and  Budget,  Room  3002, 
New  Executive  Office  Building. 
Washington.  DC  20503 
PauHiM  Lohans. 

Direi  lor  of  Information  Rttaourrtu 
Manujienwnt. 
IFK  [)oc.  80-0004  hiind  J-«-8».  8  4.^  am) 

MLUMO  COM   fm   ll-M 


SECURITIES  Af40  EXCHANGE 
COMMISSION 

(Ret.  No.  IC-1M46:  (812-7261)1 

The  OTC-100  Fund  Inc^  AppNcatlon 
and  Temporary  Order 

Md,-ch  i    19H9 

AOCNCY:  Securities  and  F.x(  hange 
Commission  ("SFfri 

ACnOM:  .\otice  of  application  for  a 
pemaneni  order  and  grant  of  a 
temporary  order  under  the  Investment 
Company  Ac  t  of  1»40. 


Appiican!  The  OTC-100  Fund.  Inc. 
(Applicant") 

Relevant  li*40  Act  Section  Permanent 
order  requp">'ed,  and  temporary  order 
granted  under  section  22(e)(3| 

Sumniar\  o*  Appiicat.oi]  and  Order 
Applicant  seeks  a  permanent  order 
pursuant  to  sections  6(c)  and  22(e)(3)  of 
the  114<)  Act  permitting  the  Applicant  to 
suspend  the  right  of  redemption  through 
Man  h  22,  19H9.  to  enable  the  Applicant 
to  t.ike  Sue  h  actions  as  may  be 
ntTessary  to  effect  an  orderly  sale  of 
assets  and  distribution  of  pnxieeds  to 
security  holders  of  the  Applicant  in 
comteniplation  of  the  liquidatum  and 
dissolution  of  the  Applicant  The 
Commission  is  issuing  a  temporary 
order  granting  this  request  under  section 
22(e)(3)  until  March  15.  IWW 

/•';,',7/,V  Date  The  Application  was  filed 
on  .March  2.  1989 

Hearing  or  Sotifuation  of  Hearing-  If 
no  heanng  is  ordered,  the  application 
will  be  granted,  and  a  permanent  order 
will  issue  permitting  Applicant  to 
suspend  the  nght  of  redemption  and 
payment  fcjr  shares  already  submitted 
for  redemption  through  March  22.  1969 
Any  interested  person  may  request  a 
hearing  on  this  application,  or  ask  to  be 
notified  if  a  hearing  is  ordered.  Any 
requests  must  be  received  by  the  SEC  by 
5:30  p  m..  on  March  13,  1969.  Request  a 
heanng  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
attorney,  by  certificate  Request 
notification  of  the  date  of  a  heanng  by 
writing  to  the  Secretary  of  the  SEC. 

AOOMtSe:  Secretary,  SEC,  450  Fifth 
Street,  NW  .  Washington.  DC  20549-, 
Applicant,  c/o  Thomas  R.  Smith,  [r . 
Brown  A  Wood,  One  World  Trade 
Center  New  York,  New  York  10048 

worn  RiNTHm  INrOMtATKM  COMTACT: 

Karen  L  Skidmore,  Branch  Chief  (202) 
272-3023  or  Cathey  Baker.  Staff 


Atlurney  (202)  272-3033  (Omce  of 
Investment  Company  Regulation) 
SUrPLfMCMTAMV  INFOMMATKNt:  The 
following  IS  a  summary  of  the 
application,  the  complete  application  is 
available  for  a  fee  from  either  the  SEC'b 
Public  Reference  Branch  in  person,  or 
the  SEC  8  commercial  copier  (800)  231- 
3282  (m  Maryland  (301)  256-43001 

Applicant's  Representations 

1  The  Applicant  is  a  no-load. 
diversified,  open  end  investment 
company   organized  under  Maryl.ind 
law  on  .November  13.  1984.  The 
investment  objective  of  the  Applicant  is 
to  obtain  a  long  term  total  return  thai 
reflects  the  performance  of  the  100 
largest  industrial  common  stocks  listed 
on  the  NASD.AQ  National  Market 
System  meeting  the  Applicant's 
eligibility  requirements  as  descnbed  in 
the  Appliianfs  current  prospectus 

2  The  .Applu  ants  investment  adviser 
IS  Astrop  Funds  Advisor,  Inc  ("AF.A").  a 
wholly  owned  subsidiary  of  Astrop 
Advisory  Corporation,  a  Cieorgia 
corporHtion  (  "Astrop  Advisory").  The 
App)H  ant  8  principal  underwriter  is 
Astrop  Fund  Distributor,  Inc  (  "Astrop 
Distributor"),  which  is  also  a  wholly- 
owned  subsidiary  of  Astrop  Advisory. 
As  of  February  23,  1969.  .Astrop 
Advisory  underwent  a  change  of  control 
due  to  the    assignment."  as  defined  by 
the  1940  Act.  of  a  controlling  block  of  its 
outstanding  voting  sccunties.  As  a 
result.  .AFA  iilso  underwent  a  change  of 
control,  which  had  the  effect  of 
terminating  the  Applicants  then  existing 
management  and  distribution 
arrangements.  The  Applicant's  Board  of 
Directors  called  a  special  meeting  of 
shareholders  of  the  Applicant  to 
consider  approval  of  new  management 
and  distribution  arrangements  for  an 
interim  period.  The  Applicants 
shareholders  approved  such  new 
arrangements  at  a  special  meeting  held 
on  February  23,  1989 

3.  On  March  1,  1989,  the  Applicant 
received  redemption  requests  relating  to 
two  separate  shareholder  accounts 
controlled  by  CIBA-GEIGY  Corporation, 
a  New  York  corporation  (the  "CIBA 
GEICY  accounts"),  which  constitute 
approximately  80%  of  the  outstanding 
shares  of  the  Applicant.  Processing 
these  H'demption  requests  within  the 
seven-day  period  required  by  section 
22(e)  of  the  1940  Act  could  cause  the  net 
asset  value  of  the  Applicant's  remaining 
outstanding  shares  to  be  significantly 
lower  than  the  net  asset  value  per  share 
would  be  otherwise,  thereby  harming 
the  remaining  shareholders  of  the 
Applicant  The  Applicant's  Board  of 


Directors  held  a  series  of  meetings  to 
consider  the  ramifications  of  processing 
the  redemption  requests  and  what 
action  the  Applicant  should  take  to 
protect  the  interests  of  all  shareholders 
of  the  Applicant.  CIBA-GEIGY 
Corporation,  as  fiduciary  for  CIBA- 
GEICY  accounts,  has  agreed  to  rescind 
the  two  redemption  requests  to  enable 
the  Applicant  to  raise  redemption 
proceeds  in  an  orderly  manner  not 
detrimental  to  the  interests  of  the 
Applicant's  other  shareholders.  Their 
agreement  is  conditioned  on  CIBA- 
GEIGY  receiving  assurances  that  the 
Apphcant  will  seek  to  liquidate  its 
assets  prior  to  the  end  of  March  1989 
and  that  actions  are  taken  to  assure  that 
none  of  such  other  shareholders  are 
permitted  to  redeem  shares  before  the 
CIBA-GEICY  accounts. 

4.  On  March  1. 1989.  Applicant's 
Directors,  including  a  majority  who  are 
not  interested  persons,  determined:  to 
cease  sales  of  shares  of  the  Applicant 
effective  March  1, 1989;  to  approve  a 
plan  of  complete  liquidation  and 
dissolution;  to  call  a  meeting  of 
shareholders  on  March  21, 1989  to 
consider  approval  of  a  plan  of  complete 
hquidation  and  dissolution  of  the 
Applicant'  to  authorize  the  filing  of 
proxy  materials:  to  terimate  the 
Applicant's  management  agreement 
with  AFA  effective  March  22. 1989;  and 
to  seek  the  relief  requested. 

5.  The  Applicant  will  use  its  best 
efforts  to  obtain  shareholder  approval  of 
the  Applicant's  Uquidation  before  the 
end  of  March  1989.  Under  Maryland 
law,  the  affirmative  vote  of  two-thirds  of 
the  outstanding  shares  is  needed  to 
approve  the  liquidation  of  a  corporation: 
CIBA-GEICY  Corporation  has  advised 
the  Applicant's  Directors  that  its  shares 
will  be  voted  in  favor  of  liquidation. 

Applicant's  Legal  Analysis 

The  Applicant  submits  that  granting 
the  requested  relief  is  for  the  protection 
of  the  Applicant's  shareholders,  as 
provided  in  section  22(e)(3)  of  the  1940 
Act,  and  consistent  with  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act,  as  provided 
in  section  6{c)  of  such  Act.  The 
Applicant  asserts  that  the  actions  taken 
by  the  Directors  are  intended  to  ensure 
that  each  of  the  Applicant's 
shareholders  will  be  treated  equally  in 
view  of  the  otherwise  detrimental  effect 
on  minority  shareholders  of  processing 
the  CIBA-GEICY  accounts'  redemption 
requests.  The  Directors'  actions  will 
result  in  the  orderly  liquidation  of  the 
Applicant  and,  together  with  the  relief 
requested  herein,  will  cause  all 
shareholders  to  receive  the  same  net 
asset  value  per  share.  As  a  result  the 


relief  requested  is  necessary  in  order  to 
protect  all  shareholders  of  the  Applicant 
and  to  ensure  that  each  shareholder 
receives  the  highest  possible  price  per 
share  under  the  circumstances. 

Temporary  Order 

Based  on  the  foregoing,  the 
Conmiission  has  considered  the  matter 
and  finds,  under  the  standards  of 
section  22(e)(3),  that  a  temporary  under 
authorizing  the  suspension  of 
redemptions  through  March  15, 1989  is 
appropriate  for  the  protection  of  security 
holders  of  the  Applicant 

Accordingly,  //  is  ordered,  under 
section  22(e)(3]  of  the  1940  Act  subject 
to  the  condition  that  Applicant  cease 
sales  of  its  shares  except  pursuant  to 
reinvestment  of  dividends  under  any 
previously  existing  shareholders 
requests,  that  the  Applicant  be  and  is 
hereby  permitted  (1)  to  suspend  the  right 
of  redemption  of  its  outstanding 
redeemable  securities,  effective  at  the 
opening  of  business  on  this  date  and  (2) 
to  suspend  payment  for  shares  already 
submitted  for  redemption  for  which 
payment  has  not  been  made  prior  to  this 
date,  both  suspensions  to  continue 
through  March  15, 1989. 

By  the  Conunission. 
Jonathan  G.  Katx, 
Secretary. 

[FR  Doc.  89-5575  Filed  3-9-^9;  B:45  am] 
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DEPARTMENT  OF  STATE 

(PuMtc  Notice  CM-«/12701 

Shipping  Coordinating  Committee; 
Meeting 

The  U.S.  Shipping  Coordinating 
Committee  (SFIC)  will  conduct  an  open 
meeting  at  0930  on  Thursday,  30  March 
1989  in  Room  6332  of  the  Department  of 
Transportation  Building,  400  Seventh 
Street  SW.,  Washington.  DC.  The 
purpose  of  this  special  meeting  is  to 
continue  development  of  U.S.  positions 
for: 

1.  The  upcoming  International 
Maritime  Organization  (IMO) 
Diplomatic  Conference  on  the  Draft 
Salvage  Convention  scheduled  to  meet 
in  London  from  17-28  April  1989;  and 

2.  The  ongoing  consideration  by  the 
IMO  Legal  Committee  of  the  question  of 
liability  and  compensation  related  to 
maritime  carriage  of  hazardous  and 
noxious  substances  (HNS). 

The  initial  SHC  public  meeting  in 
preparation  for  the  Diplomatic 
Conference  on  Salvage  was  held  in 
Washington.  DC  on  29  November  1988:  a 
second  meeting  on  this  subject  was  held 


on  24  January  1989.  The  third  and  final 
meeting  prior  to  the  Conference  will  be 
that  scheduled  for  30  March  1989 

In  preparing  for  the  Salvage 
Conference,  four  draft  convention  issues 
were  identified  from  the  outset  as 
particularly  important  from  the  U.S. 
perspective: 

1.  Tlie  system  established  in  Articles 
10  and  11  (  "Criteria  for  Assessing  the 
Reward"  and  "Special  Compensation," 
respectively)  for  sharing  the  cost  of  a 
new  environmental  incentive  for  salvors 
between  shipov^iers  and  cargo 
interests: 

2.  The  jurisdiction  provisions  m 
Article  21: 

3.  TTie  present  scope  of  the  pro\igion 
for  exception  by  reservation  in  Article 
24,  the  effect  of  which  would  be  to 
require  apphcation  of  the  convention  to 
many  offshore  hydrocarbon  exploration 
and  production  facilities:  and 

4.  The  absence  of  any  exclusion  from 
the  convention  for  government-owned, 
non-commercial  cargoes  carried  in  other 
than  government-owned  vessels. 

After  preparations  for  the  Salvage 
Conference  were  underway,  a  fifth 
issue — possible  application  of  the  new 
convention  to  shipwreck  (including 
treasure)  salvage — was  identified  as  a 
matter  of  concern  to  certain  domestic 
interests  and  subsequently  was 
discussed  briefly  at  the  24  January  1969 
SHC  meeting.  Applicability  of  the 
convention  to  shipwreck  salvage  is  not 
addressed  in  the  draft  convention. 

"Hie  foregoing  five  issues,  along  with 
any  other  issues  raised  by  the  published 
Salvage  Conference  papers  or  by 
participants,  will  be  discussed  at  this 
special  SHC  meeting.  The  views  of  the 
public,  and  particularly  those  of  affected 
maritime  and  environmental  interests, 
are  requested. 

With  respect  to  HNS  Uabihty  and 
compensation,  the  IMO  Legal  Committee 
has  resumed  work  on  this  subject  in  an 
effort  to  develop  an  international  HNS 
regime  which  will  prove  more 
acceptable  than  that  which  was 
considered  but  not  adopted  at  the  1984 
Diplomatic  Conference  on  Liabihty  and 
Compensation  for  Damage  in 
Connection  with  the  Carriage  of  Certain 
Substances  by  Sea.  It  should  be  noted 
that  development  and  implementation  of 
an  international  HNS  regime  would 
have  significant  impacts  on  a  wide 
range  of  U.S.  interests  related  to  the 
maritime  and  chemical  industries, 
government  and  the  environment. 

The  United  iCingdom  has  indicated 
tentative  plans  to  host 
intergovernmental  talks  on  this  subject 
in  London  immediately  following  the 
Salvage  Diplomatic  Conference.  Specific 
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I  ommpnts  are  solicited  with  respect  to 
each  of  the  basic  hlNS  options  and 
related  drafts  in  order  to  be  prepared  to 
consiilt-r  which  prupoMils  meni  further 
work  by  interested  nations  for 
nubmission  to  the  next  Lejiiul  Committee 
Sfssuin. 

Members  of  the  pubhc  are  invited  to 
Hitend  the  30  March  \9H9  SMC  meeiins. 
up  lu  the  sealing  capacity  of  the  room. 

For  further  information  pertaininjj  to 
the  issues  to  be  di»<:vjii*ed  at  the 
Shipping  Coordinating  ("ommittpe 
meelmg  or  to  mibmif  views  ronr pmtng 
the  prupo'^cii  S.ilvrtge  ConM'iiiion  nr  the 
ongoing  HNS  negotiations,  contact 
either  (iap'riin  Krederii  k  F   Hiirgess   fr 
or  Ijeiitenant  Commander  Fredenck  M 
Kosa.  |r    U  S  Coast  (auird  (Cr-[A<n. 
210()  Se<  ond  Street  SW  .  Washington. 
IX:  20fi«3.  telephone  (202)  J87-1527, 
t.'lefax  (202)  2fl7-<lH,1 

Da  If.!   M,in  h  1.  ]y*t. 
1-homaa  ).  Watda. 

(  hotnjHin.  Shipftin/i  Cooniiimtinji  Committer 
[l-'K  [)<><    8»~6auA  Filed  >~«~a»  11:45  am) 
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DEPARTMENT  OF  THANSPORTATIOM 
F«d«ra4  Avtatton  Admlntetnitlon 

Ccrtincatton  BMia  for  ttt*  ycOonn«U 
Dougia*  Model  MO-11  Airp«an« 

kiMHfCy.  Federal  Aviation 
Ailmiriistralion  (FA.A).  [K)T 

ACTIOM.  Amended  \\ytf  CertificntKin 
Fiasis 


SUMMAHV:  This  non  nilemaking 
dix'umftil  i-Htrtdlifilics  thf  amended  type 
cerlifu:*«'ion  basis  for  the  new 
Mcl>,nnell  Douglas  Motiel  MI>-11 
airplane   It  is  published  in  the  interest  of 
keeping  the  public  informed  and  to 
advise  all  mterested  persiin  of  the 
ttirvvorlhiness  standards  applicable  to 
the  Mini 

AOOMCSS:  netails  of  the  ¥ W  disposition 
of  the  comments  may  be  obtained  liy 
anting  to  the  Federal  Aviation 
Admmiitration.  U)S  Angeles  Airi;raft 
Certificdtion  Office.  ANM-  lOOU 
Attention.  MI>-11  Certification  B^sis 
Docket.  \2Jii  VjhK  Sprm^j  Street.  U;n^ 
Beat  h.  California  yuautl. 


fon  PufrrNCK  umotm*JHm  coht act 

Mr  Kyle  L  01»«n.  MI>-n  FYogram 
Manager,  l.i)s  Angeles  Aircraft 
Certification  Office.  3229  Kaat  Spring 
Street.  Long  Beach.  California  BOeOS. 

telephone  (213)  988-6227. 


■U^MJUMOfTAMV  xrOIIMATlOW: 
Backgrouiid 

McDonnell  Douglas  applied  on 
October  9,  1985.  for  a  change  to  Type 
Certificate  No  A22WE  to  include  the 
new  Model  MI>-n  The  Model  MD-U  is 
a  long  range  denvative  of  the  currently 
certificated  DC-10  that  will  be  able  to 
operate  at  higher  maximum  gross 
weights  It  will  incorporate  three  high- 
bypass  ratio  turobfan  engines,  such  as 
F>ratl  &  Whitney  PW 4000  Series  or 
C.eneral  F.lectric  CF8-80C2,  with  digital 
electronically-controlled  engine  and 
thnist  management  systems.  Tlie  Model 
MD-11  will  incorporate  simplified  and 
automated  cockpit  controls,  and 
electronic  cockpit  displays  to  facilitate 
operation  by  two  flight  crewmembem. 

Oiscut«ion 

A  notice  which  invited  public 
comments  on  the  proposed  certification 
basis  of  the  MD-U  was  published  in  the 
Federal  ResUtar.  on  May  24,  1966  (53  FR 
16646).  Two  orgamzations  responded  to 
the  invitation  and  commented  on  the 
proposed  certification  basts. 

Comments  were  submitted  on  the 
following  topics. 

1  Fjiglne  and  Flight  Control  System 

2  (Corrosion  Pr\)tectii)n 

3  Fatigue  Ufe 

4.  Digital  F'.lectronic  System 
5  A(  celerate-stop  Distance 
fl  Flmergency  Evacuation 
~  Instructions  for  Continued 

.\irworlhine«s 

The  commenters  provided 
construt  live  comments  on  the  proposed 
certification  basis  with  special  concern 
expn-sst'd  for  the  topics  listed  above 
tldch  comment  was  reviewed  in  detad 
and  considered  in  the  development  of 
the  cerlificHfion  basis  for  the  MI>-11 

T)ie  FAA  has  prepared  a  response  to 
fach  of  the  topics  A  disposition  of 
(  omments  which  contains  these 
responses  is  filled  m  the  MI>-11 
Certification  Basis  Docket 

While  conducting  a  final  review  of  the 
pro;>osed  certification  basis,  the  FAA 
concluded  that  the  proposed  rejTiilatory 
provisions  do  not  provide  adequate 
standards  for  airplane  flutter  and 
divergence  which  were  provided  by 
Amendments  25-23  and  25-46  The 
developunent  of  operational  speed 
restrictions,  overspeed  warning  systems 
and  advances  in  system  failure  concepts 
m  the  19eO's  rendered  the  flutter  speed 
substantiation  margins  prior  to 
.\mendment  25-23  inadequate  since  they 
were  based  on  likely  overspeeds  beyond 
the  design  dive  speed  up  to  1  2\t 
Regardless  of  the  likelihood  of 
overspeed,  modem,  high-speed  flexible 
transports  operating  In  the  transonic 
speed  regime  require  a  substantial 


margin  for  analytical  reliability 
purposes.  Amendments  25-23  and  25-46 
were  developed  to  make  the  flutter 
substantiation  margins  and  flutter 
stability  failure  concepts  consistent  with 
the  MI>-11  class  of  transport  and  with 
the  system  failure  concepts  already 
being  applied  by  other  rules  in  the 
proposed  certification  basis.  After 
considerable  review  and  discussion,  the 
FAA  has  revised  the  MD-11  certification 
basis  regarding  \  25.629  to  include  the 
requirements  of  these  later  amendments. 

Typs  Cwtifkatiaa  Basis 

Based  on  the  date  of  application  and 
pursuant  to  the  provisions  of  i  21  101, 
the  type  certification  basis  of  the 
McDonnell  Douglas  MD-11  is:  Part  25  of 
the  Federal  Aviation  Regulations  fFAR), 
effective  February  1, 1965,  as  amended 
by  Amendments  25-1  through  25-61 
except  as  noted  below: 
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staicture    will    comply    with    {25.631    as 

amended  t>y  later  reievarrt  amerxlments  up  to  and 
■rtdudng  AmerxJmerrt  25-61 

'  New  systems,  and  systems  wrtti  maiof  changes, 
ther  installation  and  equipment  will  comply  «vith 
{ 25  1 309  as  amended  t>y  later  relevant  amend- 
ments up  to  arx]  Rx^ludKig  Amerximent  2S-61 

■  Not  apphcabte  Since  Itie  ongnal  certification 
basm.  whicn  dK)  not  include  ttus  section,  has  t>een 
determned  to  tw  adequate,  ttw  requrements  of  this 
sectKin  do  not  apply  to  this  type  design 

*  Compliance  with  a  later  amerxtment  to  this  sec- 
tion s  requred  for  Part  121  operators. 

Part  36  of  the  FAR,  as  amended  by 
Amendments  36-1  through  36-16,  and 
any  later  amendments  in  existence  at 
the  time  of  certification.  McDonnell 
Douglas  has  elected  to  comply  with  the 
Stage  3  noise  level  requirements. 

Special  Federal  Aviation  Regulation 
(SFAR)  27,  as  amended  by  Amendments 
27-1  through  27-6,  and  any  later 
amendments  in  existence  at  the  time  of 
certification. 

The  following  special  conditions  and 
exemptions  are  part  of  the  DC-10 
certification  basis  and  will  also  be  part 
of  the  MD-11  certification  basis  (Ref.: 
Type  Certificate  Date  Sheet  No. 
A22WE): 

1.  Special  Conditions  No.  25-18- WE- 
7,  dated  January  7, 1970,  and  Special 
Conditions  No.  25-18- WE-7, 
Amendment  No.  1.  dated  July  9, 1971. 

2.  Special  Condition  No.  25-46-WE-14 
dated  October  26, 1972. 

Exemptions  From  FAR  Fart  Z5 

1.  Number  1573  issued  April  28, 1972— 
exemption  from  {  25.807(c)(5)  to  permit 
evacuation  with  a  seating  capacity  of  80 
for  a  pair  of  oversize  Type  I  exits. 

2.  Number  2453  issued  September  26, 
1977 — exemption  from  5  25.807(c)(l}  to 
permit  evacuation  of  passengers  with 
either  of  the  following  exit-seat 
configurations:  (a)  One  oversize  Type  I 
emergency  exit  meeting  the  conditions 
specified  in  Exemption  No.  1573  on  each 
side  of  the  fuselage  and  a  passenger 
seating  capacity  of  50;  or  (b)  one  Type  A 
emergency  exit  on  each  side  of  the 
fuselage  and  a  passenger  seating 
capacity  of  70. 

The  following  optional  requirements 
are  part  of  the  DC-10  certification  basis 
and  will  apply  to  the  MD-11: 

Ditching  Provisions — $  25.801. 

Ice  Protection  Provisions — §  25.1419. 


Additional  Exemptioiu 

As  of  the  date  of  this  notice. 
McDonnell  Douglas  has  not  petitioned 
the  FAA  for  any  exemptions  relative  to 
the  type  certification  of  the  Model  MD- 
11  airplane. 

Additional  Special  Conditions 

At  this  time,  the  FAA  has  identified 
several  additional  novel  design  features 
that  may  require  the  promulgation  of 
special  conditions  in  order  to  provide 
appropriate  safety  standards.  The 
McDonnell  Dougfas  Model  MD-11  will 
have  several  digital  electronic  systems 
controUing  essential  and  critical 
functions.  Under  the  provisions  of 
§§  21.101(b)(2)  and  21.16.  the  FAA  is 
proposing  to  draft  special  conditions 
concerning  the  following  items: 

1.  Functional  reliability  of  digital 
electronic  systems. 

2.  Lightning  protection  of  digital 
electronic  systems. 

3.  Protection  from  the  effects  of 
unwanted  radio  frequency  (RF)  energy. 

These  special  conditions,  and  any 
othei^  deemed  necessary,  will  be 
proposed  in  a  subsequent  notice(s)  of 
proposed  special  conditions  pursuant  to 
§  11.28  of  Part  11  and  all  public 
comments  received  on  that  notice(s)  will 
be  considered  before  the  special 
conditions  are  issued. 

Additional  Design  Review 

In  addition  to  meeting  the  provisions 
of  the  applicable  airworthiness,  noise, 
and  engine  emission  regulations  and 
special  conditions,  it  must  be  shown 
that  no  featiire  or  characteristic  makes 
the  airplane  unsafe,  under  the 
provisions  of  $  21.21(b)(2).  The  MD-11 
design  and  operational  characteristics 
will  be  reviewed  accordingly. 

Post  Certification  Activity 

Finally,  design  evaluation  does  not 
end  with  the  issuance  of  the  type 
certificate.  Regulations  require  aircraft 
owners  and  operators  to  submit  various 
reports  and  data  on  the  aircraft's  service 
experience.  The  FAA  continues  to 
monitor  the  safety  performance  of  the 
design  after  the  type  design  is  approved 
and  the  product  is  introduced  into 
service.  This  is  accomplished  through 
the  various  reports  and  data  the  FAA 
receives  daily,  as  well  as  through  post 
certification  design  reviews.  The 
airworthiness  standards,  such  as  Part 
25,  as  well  as  the  operational  standards, 
such  as  Parts  91, 121,  and  125,  are 
amended  from  time-to-time  to  consider 
new  technologies  and  to  upgrade  the 
existing  level  of  safety.  If,  during  an 
evaluation,  an  unsafe  condition  is  found 
as  a  result  of  service  experience  and 


that  condition  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
type,  the  FAA  issues  an  Ain\'orthiness 
Directive  (AD)  under  Part  39  to  require  a 
change  to  the  tj^ie  design  or  to  define 
special  inspection  or  operational 
limitations.  In  effect,  these  are  also 
retroactive  applications  of  required  type 
design  changes. 

Issued  in  Seattle.  Washington,  on  February 
24.  1989. 
Leroy  A.  Keith, 

Manager.  Transport  Airplane  Directorate 
Aircraft  Ceriificction  Sen  ice 

[FTt  Doc.  89-5548  Filed  3-9-89;  8:45  am) 
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Radio  Technicai  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  165— Minimum  Operational 
Performance  Standards  for 
Aeronautical  MoMe  Satellite  Services; 
Meeting 

Pursuant  to  section  10(aO(2l  of  the 
Federal  Advisory  Committee  Act  (Pub 
L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  second  meeting  of 
RTCA  Special  Committee  165  on 
Minimum  Operational  Performance 
Standards  for  Aeronautical  Mobile 
Satellite  Services  to  be  held  March  20- 
22, 1989.  in  the  RTCA  Conference  Room, 
C>ne  McPherson  Square.  1425  K  Street 
NW.,  Suite  500,  Washington.  DC  20005. 
commencing  at  1:00  p.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
approval  of  the  first  meeting's  minutes. 
RTCA  Paper  No.  24-89 /SC 165-8:  (3) 
technical  presentations;  (4)  Working 
Group  Reports  on  Operation  and 
Implementation  Working  Group  Report. 
Equipment  Standards  Working  Group 
Report,  and  Service  Performance 
Criteria  Working  Group  Report:  (5) 
review  of  overall  draft  progress:  (6) 
Working  Group  sessions;  (")  assignment 
of  tasks:  (8)  other  business;  and  (9)  date 
and  place  of  next  meeting 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  avaiiable 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street.  KW..  Suite  500, 
Washington.  DC  20005;  (202)  682-0266 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
anv  time. 


hf  ur 
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li»u<t<1  in  Wmhinxliin,  [K;     on  KehruHry  2? 
ItMH 
C;«ofTray  R   MUntyr*. 

\VV.  [)<><    «*•  WSJ  f-"il.>(i  ViMW  H45  am] 
MXMO  coot  ««iO-<t-« 

Right  Standanls  Ototrki  Offlc*  at  V*n 
Nuy*,  CalHomta;  R«k>c«tk>n 

Notice  Id  hereby  given  (hat  uii  or 
about  Kebniary  27.  llflH,  the  Klight 
Standanis  [)mlnrt  OfTire  at  712<) 
Hayvenhurit  Avenue.  Suite  31ft,  Van 
Nuy«.  Cahfomia  »1406  will  be  n-liKHtuiK 
to  lft.Vn  Sherman  Way.  Suite  XU).  Van 
Nuy»,  (^ahfomia  tfl4<)6.  Service*  to  the 
general  pubhi;  will  continue  to  be 
prt)vi(ie(l  hv  lhi»  office  without 
interruption   This  information  will  be 
rpflected  in  the  FAA  Organization 
Statement  the  nent  time  it  la  reissued 
(Sec   31J(h)   ^2  Stat   752,  4«  I'  S C    1.154  | 
|«ft)ld  M  Cluvkin. 
Ht^iiWoJ AJnunisirutor.  l/\t's!i-n>  f'ucific 

\**\xeA  in  ILiwIhorne   CA.  on  Ff()njarv  2^. 
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Sunshine  Act  Meetings 


This  section  o<   the   FEDERAL   REGISTER 
contains   notices  o1   a>eetings   puWtshed 
urxJer   ttie   "Government   in   the   Sunshine 
Act-    (Pub     L    94-409)    5    U  S  C.    552b(e)(3) 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVEHNORS 

T\Hm  AND  date:  10«)  a.m.,  Wednesday, 

March  15, 1989. 

PtJkCE:  Mairiner  S.  Eccles  Federal 
Resei^e  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets 
^AV.,  Washington,  DC  20551. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1  Proposed  May-December  1968  fee 
scheduJes  for  Federal  Reserve  check  return 
services 

2  Any  items  carried  forward  from  a 
previously  announced  meeting 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3664  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington.  DC 
20551 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  CojTie, 
Assistant  to  the  Board,  (202)  452-3204. 

Dated  March  8,  1989 
lennifer  |.  lohnson. 
Associate  Secretary  of  the  Board. 
[VR  Doc  89-5653  Filed  3-8-69;  846  am) 
BMXINQ  COOC  S2l(V-0t-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  Approximately  10:30 
a.m..  Wednesday,  March  15. 1989, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
N.W„  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1  Proposed  purchase  of  computers  within 
the  Federal  Reserve  System. 

2.  Review  of  the  Board's  compensation 
project  and  related  personnel  matters.  (This 
item  was  originally  annoimced  for  a  closed 
meeting  on  February  27, 1988.) 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4  Any  items  carried  forward  from  a 
previously  armounced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  March  8, 1989 
Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Beard. 

[VR  Doc.  89-5654  Filed  3-8-89,  1046  am] 
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\\t\    54    No    4fe 

F.ndav    .March   10    1389 


NATIONAL  CREDTT  UNION 
ADMINISTRATION 

Notice  of  Meeting 

TIME  AND  DATE:  9«)  a  m  .  Fridav    Mc^rrh 
17,  1989. 

PLACE:  The  Red  Uon.  Canyon  1  and  11 
255  South  West  Temple,  S«lt  Lake  Citv 
Utah  84101,  (801)  328-2000. 

STATUS:  Open 

MATTERS  TO  BE  CONSiDERED: 

1  Approval  of  Minute?  of  Previouf  Opf 
Meeting. 

2  Economic  Commentar> 

3.  Central  Liquidity  Facility  Report  and 
Review  of  CLF  Lending  Ratt 

4.  Insurance  Fund  Report 

5.  Proposed  Interpretive  Rulinjj  nnd  Policy 
Statement  on  Chartenng  the  Field  of 
Membership. 

6.  Appeal  of  the  Denial  of  a  Field  of 
Membership  Amendment  by  Arkla  FCl', 
Little  Rock.  Arkansas 

7  Appeal  of  the  Denial  of  a  Nam"  Chbng>- 
by  Amencan  1  FCU.  Jackson  Michigan 

8  Legislative  Update 

FOR  MORE  INFORMATION  CONTRACT. 

Becky  Baker,  Secretary  of  the  Board. 
Telephone  (202)  882-9600 
Becky  Baker, 

Secretary  o^  the  Board 

[FR  Doc  89-5681  Filed  3-8-89  12  26  p.mj 
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Corrections 


TNs    %H€tKfr<     It    rPm    FfD€«Al     MtGlSTtR 
,;(>r^t*io^    m%Kymi    c.c»f »» tioos    v)t    prwvKxm'V 

of    tr-m    (,o»)e    o<    ^tt<l«K»i    Reguiarions 
Th«-*«    co*fectH)r>«    «f»    prap^eri    Dy    th« 
Ottn «    at    thrt    ^sctefa)    Mog««tw     Agflor-y 
pfHO*'**!    co»r»«ciK)ri»    «r»    i»s»j«m)    as    »»qr>«<1 
(Itx  um«fit8    •(X)   «ppM«/    in    me    ap(xop'i«;e 

!l<x:um<»nt    ralrtQOfHW    »«1«»w»>ifH    in     the 


DCPARTMENT  OF  AGRICULTURE 

Agricultural  Marlitting  S«fvM:« 

7  CFR  Part  1040 

|Docfc«t  Mo  A0225-AJ*,  DA-W047) 

MMk  m  thm  SouttMm  MIcNgan 
M«rt«tlng  Ar««;  R«co(Twn«r)d«d 
0«ctak>n  and  Opportunity  to  F)l« 
Wrtttan  Eicaptlora  oo  Proposed 
/Unmndmmnt*  to  Tanativa  Mar1(attr>g 
Agraamant  and  to  Ordar 


In  pnipoHfii  rule  i!(m  unu'ii!  rt9  4.\bS 
b«'«mn(r!H  on  pa^*'  ^18  in  Ihf  issue  nf 
K'-iilay    Kfhruary  24,  U»HJ)    ni.ik,'  'he 
fdllowing  corrvrtiuns 


5  1040-52    rCorraetadl 

1  On  p.iK«"  ~*HH,  in  (he  firs!  column,  m 
diTiendHtory  instrui  tion  3   in  the  iecond 

iii-e      once  (en!  '  sho  ild  rt'H(i    one  (,ent 

;  1040.74     (Corractadl 

2  t)n  tne  same  prt>;e.  in  the  s.ime 

I  olumn.  in  amenJatory  ingfnjrtion  5.  in 
the  first  line      5  l'>40  "4"  should  read 

"5  \i)4i)  ~S 

•n.i.jMO  coo«  <M«-otx> 


ENVIROWMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

iFRL-352«-1,  KY-0361 

Approval  and  Promulgation  of 
Implamantation  Plana;  Jaffaraon 
County.  KY;  SOCMI  Air  FugHtva 
Emlaaior^ 


In  rule  dm  ument  B9  4299  beginninj?  on 
p.ijje  "VM  in  the  i.siiie  of  Friday. 
Feliniary  J4.  I'lWf  make  the  f()iiowiny 

(  orrection 

}  52.920     [CorractadI 

On  pa^e  ^9:\\.  in  the  first  column,  in 
5  52  92t).  paragraph  ((  1(57)  ig  cnrr^rtly 
designated  paragraph  (c)(58J 

MCUMQ  COOC    1M*-0lO 


Fed««ral    Ritpslwr 

Vol     A    N,)    +ri 

Fri.!.i'.     M,ir'  h    !0,    IWW 


DEPARTIIEKT  OF  THE  TREASURY 

Customs  Servica 

19  CFR  Part  132 

Proposad  Customs  Ragulatlons 
Regarding  Filling  Absotuta  Quotas 

('i>r-fi  .',..'.'1 

In  proposed  rule  document  8ft-41ft4 
beginning  on  page  7781  in  the  issue  of 
Thursday.  February  23.  1989,  make  the 
fnllowing  corrections: 

1  On  page  7"82.  in  the  first  column,  ui 
the  last  paragraph,  in  the  seventh  line, 
"and"  should  read  "an" 

2  On  the  same  page,  in  the  same 
paragraph,  in  the  16th  line,  "or"  should 
read  "of. 

3  On  the  same  page,  in  the  third 
column,  in  the  first  paragraph,  in  the 
seventh  line,  "consumption  '  was 
niLsspelled. 

4  On  the  same  page,  in  the  same 
column,  m  the  fourth  paragraph,  in  the 
sixth  line,  "consumption"  was 
misspelled 

Mu.iwa  ccoc  iM«-o>-o 


Friday 

March  10,  1989 


UMI 


Part  II 

Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


Ust  of  Lands  Affected  by  White  Earth 
Reservation  Land  Settlement  Act  of 
1985;  Notice 
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DEPARTIIEMT  Of  THE  IMTtRIOR 

Bur««u  of  IndUn  Affair* 

List  of  Landa  Affected  by  WTWte  Earth 
Ree*rvatk>fi  LarKl  Settlement  Act  of 
IMS 

F."hr\iiiry  21    UWJ 

AQCMCV:  Bureau  nf  Indian  Affairs, 

Interior 

ACTION:  Notii.e 


•UMMAffv:  Thii  notice  lists  all 
rtUolments  or  mler<»gts  therein  on  the 
White  Frfrth  Clhippewa  Reservation  in 
Minnesota  which  have  btien  determined 
to  fall  within  the  scop*  of  section  4(a). 
4(h|,  or  5((  )  of  the  White  Rarth 
Reservation  Ijind  Settlement  Art  of 
1<»15,  Put)   L  TO-2&4  (lOOStat.  81),  as 
H.-nended  by  Pvih   L  100-153  (101  Stat 
(WW),  and  f^ih  L  100-212  (101  Stat   1433) 
This  notice  is  required  hy  section  '(c)  of 
the  Ai:l  as  amended 

ron  nmTHtn  wiromiA'noM  comtact 

f*TO|ert  [)lre<  tor.  Branch  of  WFJiiA. 
Rureau  of  Indian  Affairs.  Route  3,  Box 
112.  Cass  l-ake.  Minnesota  5«633. 
Telephone   (218)  335-2174 
njmn.umwmMy  infommatiom:  The 
White  F.arth  Reservation  l^and 
Settlement  Act  of  1985,  f\ib  L  99-284. 
as  amended  t)y  Rib   L  100-153.  and  F*ub 
l_  100-212.  pruvides  for  alternative 
methods  of  resolving  disputes  relative  to 
the  title  to  cerlain  allotments  for  which 
trust  patents  were  teeaed  to  Whitt  Earth 
Chippewa  Indians  Sections  4(a|  arKi 
4(b)  of  the  Act  define  circumstances  by 
which  the  title  to  an  allotment  may  have 
been  lost  through  a  questionable  tax 
forfeiture,  sale,  mortgage,  or  other  taking 
or  transfer  dunng  the  trust  period.  The 
AcX  authonzes  the  Secretary  of  the 
Interior  to  (1)  Identify  the  allotments  or 
interests  therein  which  were  lost  under 
such  (  ircumslances.  (2)  determine  the 
indiviiluals  entitled  to  compensation  for 
the  loss  of  such  allotments  or  interests 
therein,  and  (3)  ascertain  the  amount  of 
compensation  to  which  each  such 
individual  is  entitled  In  addition, 
sectum  5(r)  of  the  Act  provides  that  the 
White  Fjirth  Band  of  Chippewa  Indians 
shall  l)«  compensated  for  allotments 
whiih  were  granted  to  individuals  who 
had  theii  prior  to  the  selection  dales  of 
their  respective  allotments 

I'nder  section  tt(a)  of  the  Act,  the 
ciimpensrtlion  for  the  loss  of  the 
allotment  or  interest  is  to  be  based  on 
the  fair  market  value  of  the  allotment  or 
interest  therein  as  of  the  date  of  the 
taking  or  transfer  less  any  compensation 
actually  received  at  the  time   The 
compensation  to  t^e  paid  under  the  A(  t 
shall  include  interest,  compounded 
ariniiHlly  at  five  percent  frtim  the  date  of 


the  questu>aabls  taking  or  traaefer,  until 
hUnh  24. 1986.  and  at  the  genvel  rate 
of  Interest  earned  by  Department  of  the 
Interior  funds  thereafter  The  Secretary 
Is  authorized  to  issue  written  notioesirf 
compensation  determination  to  the 
■  Uctteet  or  heirs  entitled  thereta  Sud» 
notice  shall  describe  the  basis  for  tke 
Secretary's  determination,  the  proceea 
whereby  such  compensation  shall  be 
distributed,  and  the  applicable  time 
limits  for  judicial  review  of  the 
determination.  Any  individual  who  has 
already  elected  to  file  suit  in  the  Federal 
District  Court  for  the  District  al 
Minnesota  to  seek  the  recovery  of  titie 
to  an  allotment  or  interest  thepein.  or 
damages,  is  barred  from  recelTiqg  any 
compensation  under  the  Act  parawint  to 
section  6{c). 

The  Secretary  was  directed  to  pubiiafa 
a  first  list  of  allotments  or  tntereets  thet 
fall  within  the  provisioris  of  sectkm  ^*\, 
4(b).  or  5(c)  of  the  Act.  The  firet  Het  of 
allotments  and  Interests  afTected  by  the 
Act  was  published  in  the  Fedesal 
Refiater  at  Vol.  51,  No.  182.  on 
September  19,  1986.  The  Secretary  is 
also  authonied,  pursuant  to  sectkn  7(c) 
of  the  Act,  to  publish  a  second  list  of 
allotments  and  interests  affecled  by  the 
Act.  The  ameiidment  contained  In  Pub. 
L  100-212  Buthonxes  the  Secretary  lo 
publish  corrections  or  additions  to  the 
first  list  as  well.  This  list  is  the  second 
list  of  allotments  and  Interests  therein 
which  have  been  determined  by  the 
Department  of  the  Intenor  to  faU  withfai 
the  provisions  of  section  4(a),  4(b).  or 
5(c)  of  the  Act.  This  list  does  not  contahi 
certain  tracts  and  interests  that  hava 
been  removed  or  corrected  froai  the  first 
list  that  have  been  found  to  be  outside 
the  scof>e  of  section  4(a),  4(b),  or  5(c)  of 
the  Act 

The  inclusion  or  exclusion  of  a 
particular  allotment  or  interest  therein 
on  this  list  may  be  judicially  rwiewed 
pursuent  to  the  provisions  of  the 
Administrative  Pnx:edure  Act,  6  U.S.C 
7m  et  seq  Any  such  action  must  be  filed 
in  Federal  District  Court  for  the  Duthct 
of  Minnesota  and  shall  be  barred  unless 
It  IS  filed  within  90  calendar  days  of  this 
publication 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Intenor  to  the  Assistant 
Secretary — Indian  Affairs  by  208  DM  8. 
W  P  RsfMlaU. 
At  t:n)f  AssiMtan!  St'i  rfliirv—  Indian  Affairw. 

Instruction  Sheet 

F^ch  questionable  taking  or  transfer 
has  been  assigned  a  ten.  eleven,  or 
twelve  character  Issue  Number,  bi  eveiy 
instance,  the  first  six  characters,  FS9408 
are  identical  and  denote  the 


Minneapolis  Area  Office,  Minnesota 
Agency,  and  White  Earth  Indian 
Reservation.  The  last  four,  five,  or  six 
characters  identify  the  specific  taking  or 
transfer 

Two  separate  lists  have  been 
prepared  so  that  information  about  any 
apeafic  taking  or  transfer  can  be  located 
by  reference  to  the  Issue  Number, 
nauiMKs)  of  the  allottee,  legal  description 
of  the  tract  which  was  involved  in  the 
taking  or  transfer,  and  in  some 
instances,  the  name(s)  of  the  heirfs) 
wtien  the  taking  or  transfer  applies  to  an 
tohented  interest.  The  page  numbers 
referred  to  below  are  located  at  the  top 
center  of  each  page  and  are  not  the  five 
di^t  Federal  Register  page  numbers 
located  on  the  upper  right  or  left  comers 
of  each  page.  The  two  lists  appear  under 
the  following  headings  and  page 
mimbers:  MASTER  LIST  (pages  1-23). 
and  PARTIAL  INTERESTS  UST  (pages 
24-36)  The  two  lists  are  arranged 
sequentially  by  Issue  Number  which 
provide  cross  referencing  between  the 
two  lists. 

The  MASTER  LIST  contains 
information  regarding  all  allotments  and 
Inherited  interests  affected  by  the  Act, 
Including  the  following  subheadings; 

ISSUE  NO.:  The  ten,  eleven,  or  twelve 
character  number,  explained  above, 
which  identifies  the  Area  Office, 
Agency,  Reservation,  and  specific  taking 
or  transfer  affected  by  the  Act.  Where 
there  are  multiple  tracts  of  land,  there 
has  occasionally  been  the  need  to  add 
one  or  more  letters  to  the  Issue  Number 
in  order  to  distinguish  among  such 
tracts  Also,  where  a  tract  of  land  has 
been  the  subject  of  multiple  takings  or 
transfer  by  interest  holders,  letters  have 
been  added  to  the  Issue  Number  to 
distinguish  between  such  takings  and 
transfers. 

ALLOT.  NO  :  The  number  assigned,  at 
the  time  of  the  allotment  selection,  to 
the  allotment  comprising  the  tract  of 
land  which  was  involved  in  the  taking  or 
transfer  Many  White  Earth  allottees, 
after  receiving  an  original  allotment, 
were  also  granted  an  additional 
allotment,  with  different  numbers 
assigned  to  each.  To  distinguish 
between  the  two  allotments,  the 
allotment  numbers  are  preceded  by  the 
letter  O  (Original  Allotment)  or  A 
(Additional  Allotment). 

CO.  The  County  m  which  the  tract 
Involved  m  the  taking  or  transfer  is 
located  These  are  identified  as  either 
Becker  (B),  Clearwater  (C),  or 
Mahnomen  (M)  County. 

LEGAL  SUBDIV.,  SEC.  TWP  .  and 
RNG.:  The  legal  description  of  the  tract 
which  is  involved  with  the  taking  or 
transfer  by  Legal  Subdivision,  and 


Section  (SEC),  Township  (TWP),  and 
Range  (RNG)  numbers.  Where  a  metes 
and  bounds  description  is  required  for 
the  legal  subdivision,  it  is  described  as 
MB  (Metes  and  Bounds).  Further 
information  concerning  soch  tracts  can 
be  obtained  from  the  Branch  of  WELSA 
oRice  in  Cass  Lake.  Minnesota. 

ENGUSH  NAME:  All  known  Engbsh 
names  of  the  allottee,  including  given 
name,  middle  initial,  middle  name, 
maiden  name,  married  name,  and  (^er 
English  names  which  have  been 
identified  for  the  allottee. 

OJIBWAY  NAME:  The  name  of  the 
allottee  in  Ojibway.  the  native  lai^uage 
of  the  White  Earth  Band  of  Chippewa 
Indians.  The  names  are  shown  with 
phonetic  spellings. 

Tracts  «vhich  fall  within  the 
provisions  of  section  5(c)  of  the  Act 


where  the  claimant  is  the  While  Earth 
Band,  appear  only  on  the  MASTER  LIST 
with  the  White  Earth  Band  Hsted  under 
the  sub-heading  of  English  name. 

The  PARTIAL  INTERESTS  LIST  is 
limited  to  include  only  the  Issue 
Numbers,  Names  of  any  Inherited 
Interest  Holder,  and  their  respective 
inherited  interests  for  the  taldngs  or 
transfers  which  resulted  in  the  loss  of 
lass  than  full  title  to  the  subfect  tracts. 
The  Issue  Number  can  be  cross 
referenced  to  the  MASTER  LIST  which 
«viU  indicate  the  nane  of  die  aUottee, 
and  the  legal  description  of  the  tract 
involved  in  the  takings  or  transfers. 
ISSUE  NO.  mad  ALLOT.  NO.  are  the 
same  as  explained  above. 

NAME  OF  INTERESTHOLDER:  The 
name  of  the  individual  who  held  an 
inherited  interest  less  than  full  interest 


in  the  tract  at  a  time  preceding  the 
taking  or  transfer,  or  at  the  time  of  the 
taking  or  transfer. 

INTEREST:  The  fractionated  interest 
or  inherited  share,  held  in  trust  by  the 
interest  holder  as  of  either  a  time 
preceding  the  taking  or  transfer,  or  held 
as  the  date  of  the  transfer  or  taking.  The 
fractionated  interest  is  indicated  by 
numerator  and  denominator. 

If  you  wish  farther  taifarmatioo  about 
allotments  or  interests  Aerein  which  are 
contained  in  fltis  Ust  caD  or  write  the 
Branch  of  WELSA  office.  The  address 
and  telephone  number  are  indicated  in 
III!  "rnwmmiHii  wuwmiiuii 
CONTACT"  section  of  this  docomeBt  Be 
sure  to  include  the  complete  Issue 
Number  in  any  correspondence  with  the 
Bureau  of  Indian  Affairs. 
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WAH   BE   SISHE 
WAH  BE   SISHE 
BE    SHEW  AINCE 
AH  GWAY   OAUSM  EE 
AH   CUAY    DAUSH   EE 


SHA   GO   JE 
SHA   GO   JE 

KAY    BAY    CUON 

MAY   SHA   KE   BE   NAIS 

WE   WAH  BO  GEAG 


WAH  80  GE    AG 


WALiS  AH   WE    GUN 

OUE   WE    ZAINCE 

QUE   WE    ZAINCE 

OUE   WE    ZAINCE 

NAi;Z   AN   CUMIG  OKE 

NAUZ   AH    CUMIG   OKE 

OUE   WE    ZAINCE 

OUE   WE   ZAINCE 

WAH   YAH   OUAH   KE    SMIG 

WAY   YAY   OUAH   KE    SHIG 

0  MIS   OUAH   WE    KE    SulG   0   O^AT 

QUE   WE   ZAINCE 

OUE   WE   ZAINCE 

NAN   WAH   OUAY    GE    ShIG 


0   MAN   DWAT    AUSH   E    OuAT 


0  GAH   BAY   BAH   KAH   CO  NAH   MO 
OUAY 

0   GAH   BAY   BAH   KAH    CO   NAM   MC 

OUAY 

0  GAH  BAY  BAH  KAN  CO  NAM  MC 

OUAY 

0  GAH  BAT  BAM  KAH  CO  NAH  MO 
OUAY 

KE  ME  WUN  E  BE  NAIS  EKE 
KE  ME  WLW  E  BE  NAIS  EKE 

1  EEN  DAH  CUMIG  0  OuAY 

UAH  PAH  GAIS 

WAN  PAH  GAIS 
WAN  PAH  GAIS 


PEENG  GUAT 

AM  JE  JAUK  E  OUAY 

SHE  BAH  KE  SHIG  0  OUAT 

ME  ZNAH  KE  WE  GAH  BOU  E  OUAT 

0  CICK  AUNCE 

0  GICK  AUNCE 

0  GICK  AUNCE 

AH  ZHE  TAY  KE  SHIG  0  OUAT 

MAY  MIS  OUON  0  WAT 

MAY  MIS  OiJON  0  WAT 
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F534 080271 

0  (1^66  B   LOT   2 

t   SE>JE 

(4) 

33  141  38 

ME   ZHO  DA  IN 

r5340«0271A 

A-0519  B   LOTS 

1   I   2 

02  141   38 

NE    ZHO  OAIN 

F554n«0278 

0-2622  B  M2MW 

09   141    58  HIMNIE   FIMCOAT  ROCIC 

MOSM   KIN   AT    CAN   BOU  E   OU«T 

F554080279 

0-4517  M  W2NE 

27  146  39  MAGGIE   FISHER 

MAM   KOONCE    or   KAT    BAT    BE    TUNC 

f534080280A 

A-0025  H  LOT    2 

i    MUMW 

25   144  40  PAUL  G.   PERSON 

f534080281 

A  2196  H  NUNC 

23   144   39  PURY  RICHARDSON 

f534080284C 

0-2051   B 

KE   UE    ZAU  UAON  DE    BAT 

F534 080286 

0-0191   B  u2NE 

33   142  42  SOPHIA  BRUNETTE 

F534080286A 

A-0130  B  E2NU 

20   142  38  SOPHIA  BRUNETTE 

F554nan287 

0-0039  H  NUNE 

36  145  41   LIZZIE  BEAUIIEU  PERSON 

. 

F 5 34080288 

0-0311    B  HESU  &  MWSE 

21    141   42  AGNES  BELLEFEUULE 

F 5 54080289 

0  0543  H  E2SE 

27   145  41   CLARA  ROY  HATTISON 

FS34080289A 

A -0406  H  S2MU 

03   146  39  CLARA  ROY  NATTISON 

F5340«0?92 

O-0116  H  M2SU 

55   143  41   EVA  ROY  UAOENAH 

E   OUAT    ZAIMCE 

F 534080293 

A -0443   H   SESW 

06   146  41    GRACE   GENEVIEVE   BEAULIEU  CCX 

F 534080294 

0-0545   B   SEME 

35   141   41   CATHERINE  NCOOUGALL 

F554080294A 

0-0545   B   SUSW 

34    141   41   CATHERINE  MCOOUGALL 

F534080294B 

A -0247  B   LOT   5 
LOT    1 

i   SWSE 

26  141   41   CATHERINE  MCOOUGALL 
35   141   41 

F53408C295 

0-0115  H  S2SW 

33   143  41 

0  ZOW  UUN  E  ME   KEE 

F534 080296 

O-0O40  H  U2SU 
E2SE 

21    145  41   MARIA  ELLEN  PERSON 
20   145  41 

F534080297A 

O-0334  B  U2SU 

22   U1   42  OtlVE  BELLEFEUULE   TUCKER 

F534080299 

O-0519  8  E2SE 

23   142  41   MATILDA   L0U20N  LEGO 

F534D80299A 

A-0382  B  M2MU 

54    142  40  MATILDA  LOUZON   LEGO 

F 5 34080300 

0  0231  H  W2ME 

24    14^  41   DANIEL   HAMLIN 

r534 060301 

A  2016  H  LOT   7 
LOT    5 

&    SUME 

19  146  59 

20  146  39 

AISH   E    GAM   BOW 

F 5 34080302 

A -0096   C   SEME 

22    145  58  BENJAMIN  MANTPENNT 

F534  080303 

0-2512  B  LOT   4 
SUSU 

02   142  40 
35   143  40 

PED  UAT   UAT   GAM   BOU  EAK 

F  534080304 

A -2859  M  SUSU 
SESE 

15  143  39 

16  143  39 

0  GIT   UB 

F554 080305 

0-4696  8  SUNE 

02  142  37 

UAH  DE   NAH 

F534080305A 

0-4696  B   LOT    7 

08  142  37 

UAH  DE   NAH 

F 534080308 

A- 1805  H  E2SU 

13    146  39  MARIE   ROY 

SHIN  nooR 

F 534080 308A 

A- 1805  H  E2SU 

13   146  39  MARIE  ROY 

SHIN  nrmR 

F534080308C 

A- 1803  C  S2S2SEME 

05   143  38  MARIA  ROY 

SHIN  Gooe 

F534080309 

0-4247  B  S2MU 

15    141   42  ANGELINE   TROTOCHANO   LECIAIRE 

F534080309A 

A-09S6  C  S2ME 

28   143  58  ANGELINE   TROTOCHANO   LECLAIRE 

F5340«0311B 

0-0573  8  E2ME 

08   141   41   EVA  VAN  UERT  SWEET 

F534 080312 

A  0354  H  S2MU 

10   145  42  EUGENIE  DORA  BISSON 

F534080313A 

A-0466  8  U2NE 

27   142  40  JANE  WILSON 

NAT   ZHUE   E   AUSH  E   OUAT 

F5340o0314B 

A-2983  C   LOT  6 

t   SUNE 

50  145  38  TOM  DORR 

SHAM  BAUSH  KUNG 

F534080314C 

A2983  C   LOT   6 

S   SUME 

50   145  36  TOM  DORR 

SHAH  BAUSH  KUNG 

F534 0803140 

A-2985  C   LOT   6 

i    SUXE 

50  143  38  TOM  DORR 

SHAH   BAL^SM   KUNG 

F554080314G 

A-2983  C  SUNE 

30   143  38  TOM  DORR 

SHAH  BAUSH  KUNG 

F534080314M 

A-2983  C   SUNE 

' 

30   143  38  TOM  DORR 

SHAH  BAUSH  KUNG 

F534 0803141 

A   2983   C    SUNE 

30   145  58  TOM  DORR 

SHAH   BAUSM   KUMG 

F534080314L 

A  2983  H  SEME   & 

MESE 

26   143  39  TOM  DORR 

SHAH  BAUSM   KLWG 

FS34080314M 

A  2983  H  SEME   4 

MESE 

26    145   59   TOM  DORR 

SHAM   BAUSH   KUMG 

F534080314M 

A  2983  H  SEME   & 

MESE 

26   143  39  TOM  DORR 

SHAH   BAUSH   KUNG 

F5340803140 

A-2V83  H  LOT   5 

05   143  39  TOM  DORR 

SHAH  BAUSM   KUNG 

F5340ft0314R 

A-2983  H  LOT   3 

05   143  39  TOM  DORR 

SHAH   BAUSH   KUNG 

F534080314S 

A-2983   H   LOT    5 

05    145  59  TOM  DORR 

SHAH   BAUSN   K'UMG 

F534 080315 

0-3649  H  N2SE 

17  145  41   ELLEN  BUNKER 

ANTILL 

F554080316 

0-0278  H  S2MU 

15   143  41    JANE  SAICE 

F534080316A 

0-0278  H  S2NU 

15    143  41    JANE   SAICE 

F534080317 

0-0071   H  LOT    1 

&   SUME 

Oc    145   41    CHARLOTTE  MORRISON  CARLSON 

F534080317A 

A-1738  H  U2SU 

28   146  59  CHARLOTTE  MORRISON  CARLSON 

F534080318 

0-4892  C  S2MU 

16    144   58 

SHAH   GO   BAT   a^Ar 

F534080318A 

A-2825  H  SUMU  t 

MUSU 

10    145   39 

SHAH   GO   BAT   OUAT 

F534 080319 

A- 1662  C  M2SU 

29   144  58 

NAT    TUMISH   KUNG 

f 554080320 

A   2575  B   SUME   I 

MUSE 

02   142  40 

BE    SHEU 

F554 080521 

0-1018  H   S?SU 

08   145  42   4MGELINE   VILLEBRUN   MILSTAC 

F554080321A 

A  0789  C  E2SE 

12    145   58  ANGELINE   VILLEBRUN   MILSTAD 

F 534080322 

A- 1487  C   SUSU 

09   143  38 

NE   ZHE   CAT   UE   GAM   BOU 

F554080522A 

A- 1487   C   MWNU 

16   143  58 

NE    ZHE    CAT   UE    GAM   BOW 

F554 080323 

0-2042  8  E2NE 

08  142  58 

SAH   GUTCH   E   UAT   E    OUAT 

F534080323A 

A    1488  C   NUSU 

09  143  38            • 

SAH  GUTCH  E   UAT   BE   OuAT 

S2S2SCSE 

06  143  38 

F 5 340803238 

A- 1488   C    LOT    1 

09  143  38 

SAH   GUTCH   E   UAT    BE    OUAT 

F534080324 

A -0547  8   LOT   8 

07  142  40 

MAUD   AUSH 

F 534080325 

00441   H  LOTS    1 

&   2 

03   146  39  MARY   JANE  ROY  MCCLOSKEY 

F534080525A 

A-0336  H   LOT    3 

55    146  41    MARY   JANE   ROT   MCCLOSKET 

F 534080326 

0-0261   H   LOT    5   «  KESW 

10    146  41    JOSEPHINE   GAGNON 

F534080526A 

A   01 76  8  U2NU 
LOT    2 

22  141    40   JOSEPHINE   GAGNON 

23  142  40 

F554 080527 

0  0396  H  SUME   I 

MUSE 

12    144   40   JOSEPHINE   MADISON 

F 5 3408032 7A 

A   0302  H  SEME    S 

MESE 

12    144   40   JOSEPHINE  MADISON 

F 534080328 

0-0373  H  MESE 
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KAN  WE  TAH  YAUSH  E  OUAY 


E  OUAY  ZAINCE 
E  QUAY  ZAINCE 
E  OUAT  ZAINCE 
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A 

OA)r 

u.>su 

?9 

45 

t.2 

HAIT    tICE 

FSV.O«0<S4 

0 

(rs<>9 

SWM( 

27 
2b 

1.2 
'.2 

41 
41 

MAGClt   VAN  \jcar 

f^5^oao*s«.A 

A 

o»u 

mMt  L 

Nf  IW 

?8 

'.2 

40 

NAOCIE    VAM   U(RT 

FSMOfUKM 

0 

«.;^» 

%^Vl 

15 

45 

1.2 

MART    (MAGCIE)   WILSON 

E    (XiAT    ZAINCE 

F5S40«<V.A6* 

A 

^5V. 

S^SJ 

?r 

45 

59 

MART     (MACCIE)    WILSON 

E   QUAY    ZAIMCt 

F^y.08(K6/ 

0 

06  Vl. 

lOtS   5 

6    I    Nt    .i 

u 

41 

41 

WkCCIE    FAIRSAWS 

FsuoecK*;'* 

0 

06U 

lO'S   5 

5   I   Mist 

u 

4l 

41 

MACCIt    FAItSAMLS 

FSUOeCKAA* 

0 

?.'5  7 

HWSf 

0? 

44 

58 

OUC   UE    ZA.MCE 

FSV(.0«O*^l 

A 

?«'.\ 

Sf  Sf 

n 
18 

45 

(.5 

58 

58 

HAT    CUON   A8£ 

fSj4(WKn 

A 

osa* 

•tNf  St 

09 

4? 

59 

FIOACMCE     N.     NORtlSON 

F^uoatKn 

0 

orrr 

f  ?>IW 

22 

41 

40 

SARAM    ST.    CLAIR 

FSUoeoAr>* 

A 

0<S05 

t.?5W 

JO 

<.^ 

59 

SA8AJ«    ST.    CIAIR 

F5S4O0(K:6 

0 

0044 

SUNf    t 

MWSE 

y. 

45 

41 

LEO   SAMTWIER 

f5y.O«(K7M 

0 

0*44 

SUMF    I 

>IU5t 

k> 

45 

41 

LEO   SAHTWIER 

r^v.oatKT'r 

0 

0«lA 

S.'NU 

w 

1.1 

40 

WILLIAM   SAMTWIER 

F^j*oa<K^^« 

0 

oav> 

S?NU 

w 

45 

40 

WILLIMI   SAMTWIER 

FSMoacK^ 

0 

0W1 

N(S(     1 

MMt 

06 

t.2 

41 

ALICE    PAKKED 

FSMoecKmA 

A 

(V-.-V 

lOI     1 

06 

',2 

41 

ALlCf    PA««R 

F5j*oe(K7a« 

A 

iXS.'V 

SuSf 

54 

45 

41 

ALICE    PAJKER    JOHNSON 

F«40B(Kr9 

A 

5105 

lOT    5 

0? 

46 

40 

SUSAH   MASUI 

0  cut  AT   AM  DO  OUAV 

F^j4oeo*r*» 

A 

5105 

LOI    5 

0^ 

46 

40 

SUSAN   MASON 

0   GUI   AT    AM   DO  OUAT 

F)U06(K«0 

0 

o;^ 

•<^5f 

05 

41 

41 

WILLIAM    ST.    CLAIR 

f5V.08O.ai 

0 

214^ 

SUMt    t 

UNW 

oa 

4? 

58 

0   Gf   MAM   gut   E    OUAT 

FS540«<X«1» 

A 

1SS6 

S.'Kf 

18 

4^ 

58 

0  ce  MAM  uua  e  ouat 

FSHoacKflia 

0 

?UJ 

SUNF     I 

UMU 

08 

1.2 

58 

0   CC   MAM   UUB   E   OUAT 

F5W08(KaiC 

A 

1SS6 

S.'Nf 

18 

^.2 

58 

0  CC   MAM  MKt  E   OUAT 

F5U0«<xa^ 

A 

K';9 

W.'WU 

27 

41 

58 

JIM    JONES 

ATSM  OUAT   B€    TUNG 

fswoeo<.«<'» 

A 

1?A> 

W^'NU 

27 

41 

56 

JIM    JONES 

ATSM  OUAT   BE    TLMC 

FS)4oe(Kai 

0 

?ft65 

$(MW    t 

SW5U 

26 

,1 

58 

Mt    2M0  Bl    MAIS 

fSV.0«0*.«6 

0 

iKV)5 

SfSt 

SU5W 

08 
09 

45 
45 

4? 

4? 

MARIA    SAMTWIER    TlRtPIM 

f^W0«O.«V 

A 

OSVl 

5.' St 

55 

45 

41 

8ETST    SMITN    JACtSON 

f5V40«(xa9« 

A 

0591 

lOI     i    t    sunk. 

02 

45 

40 

IE  1ST    »»:TM    JACKSON 

F5j4oao<.w 

0 

LM./1 

f.'Nf 

12 

4? 

41 

ROSE    ALMA   BISSOM 

F5K080490A 

A 

0U8 

N<'NW 

1 1 

..s 

1.2 

»OSt    ALMA   IISSON 

F^v.oatH'.ii 

0 

.)5.'* 

till     ,'    i    St  sy 

54 

4l 

4? 

EMMA   BISSON 

f5V.08CK91« 

A 

0.'5<. 

Si'KW 

09 

4l 

4? 

EMMA   BISSON 

F5V.0«K9I 

0 

0<y.9 

SUN(    I 

»w5t 

22 

1.2 

4? 

SOPMIA    BfLLAMGER 

f5W0«0<.9\A 

A 

050/' 

t.'SU 

16 

41 

59 

SOPNIA    BtLLAMOfR    BtNAIS 

FSiWJ«(K<X* 

A 

?5.\' 

S.'«(( 

55 

45 

58 

UAN  BOZE 

f5Vkoe<x.<« 

A 

.'5.'0 

S.'Sl 

26 

-5 

58 

PAT    SME    au€    WE    ZAIHCE 

f5KOfl<noo 

0 

ort.', 

lOrs    5 

t   4 

04 

41 

41 

LOUISA   MASON 

F^uoaosooA 

A 

osr2 

y^nF 

15 

41 

40 

LOUISA   MASON 

fwtoaosoi 

0 

?ii<j 

NUW 

55 

45 

41 

ROSE    BELLAMGCR 

F5W080SOU 

0 

?ii'j 

SWSF 

?6 

45 

41 

ROSE    KlLAHCfR 

F5J*oe(noii 

A 

1555 

S.?W 

11 

44 

59 

tOSf    iCLLAMGER 

fsvkoaosoj 

A 

1<J04 

N?ltW 

?9 

45 

59 

ROSA   PfMKRTON 

F^KOauSM 

A 

lOU' 

u.'ity 

2r 

41 

40 

EDWARO  BLAIR 

F5J40e05(>i.* 

A 

101^ 

W?NU 

27 

41 

40 

EOUA«D    BLAIR 

F5j4()aovn 

A 

?V69 

MMAJ 

15 

44 

59 

WAT    UE    2ME    GE    SM 1 0 

F51<.0«(«0^A 

A 

?<X)9 

NEN( 

14 

44 

'9 

WAT    UE    ZME    CE    SNIG 

F5VK)«<ft06 

A 

i'fl<'6 

N.'Sy 

16 

44 

58 

0  MAN   DWAT    AUSM   E    OUAT 

F"i54oapso;' 

0 

10.' 1 

U.'Hf 

19 

-5 

1.2 

MART    ROSE    VIVIER 

f5V.oeoso« 

0 

IQI'J 

uJSt 

19 

45 

42 

JUL lA    VIVIER 

F5J*06(r.CN 

0 

llM5 

U.'S* 

18 

45 

42 

MAOfLIHE    VILLEBRIM 

f^UOdOMO 

A 

■irrn 

SUM 

19 

44 

58 

SUSAN    ST.     CLAIR 

FSKoacrsiOA 

0 

liJlH 

I  01  5    ^ 

i  5 

19 

,1 

40 

SUSAM    ST.    CLAIR    MOCAM 

F5V.08<rSU» 

A 

o.vs 

f  ^Ht  MW 

t   t.'^-.'wfwv 

W 

44 

58 

SUSAM    ST.    CLAIR    NOCA* 

fsnoacnn 

0 

;'.  '5 

Nt  iru 

16 

4' 

40 

OERIRUOE    SyEtl    ST.    CIA18 
lERCHE 

FSKfiSOSIU 

c 

:"rS  "5 

8 

SUN. 

OO 

4' 

41 

aU'RUCE    SWEET    ST.    CLAIB 

LERCME 

UMI 
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F554080511B 

A-0427  B   SENU  t 

NUSE 

F5J4080512B 

0-0955  8 

f5J«080513 

0-0954   8  NESU  t 

NUSE 

F5J4080515 

0-3421   M  NENW  t 

NUNE 

F554080516 

0-0657  8  SUSE  I 
MENU 

SESU 

F5J4080517 

A- 1703   C   SWNE   £ 

NUSE 

r5J4080518A 

0-2301   M  LOT    1 

FS34 0805188 

A-1960  M  LOTS    1 

t  2 

F534080520 

0-3550  M  S2NE 

F554080521 

0-4836  H  E2SE 

F534080521A 

A  2528  M  S2SU 

F534080522 

0-1483  M  E2MU 

F534080522A 

0-1483  M  E2MU 

F554na0524 

0  0908  M  MENU 
NENE 

F5J4 080524* 

A-0043  C  NESU 
SENE 

F5J4n«0525 

A-2%1    H   N2NU 

F534080526 

0-4261   N  u2nE 

F 5340805268 

0-4981   M  U2ttE 

F5340e0527 

A- 1676  M  NUSE   t 

SESU 

F534080528 

0-1197  B   LOTS    1 

t  2 

F5J4080530 

0-3217  M  SESE 
NWSU 

F534 080531 

A -0359  C   E2NU 

F534080533 

0-3423  M  S2SU 

F534080534 

0-2566  M  SENU  I 

SWNE 

F534080537 

A -2381   C  MWSU 
NESE 

F534080538 

0-0«6fl  M  SUSE   t 

SESU 

F55408053BA 

A-0671   C  SESE 

F534080538B 

A-0671   C  NEME 

F534 080539 

A -0955  C  N2ME 

F534080540 

0-4998  M  E2MU 

F534 08054 OA 

A -2926  8  U2NE 

F534080542 

A  0283  C  MESE 
NENE 

FS34080542A 

A  0283  C  N.    10  ACRES  NESE 

F534080542fl 

A-0283  C  S.   30  ACRES  MESE 

F534080542C 

A -0283  C  NENE 

F534080543 

A-2972  C  SUNE 

F534080543A 

A-2972  C  SUSE 

F534080544 

0-4530  M  N2NE 

F534080545 

0-2529  M  U2NW 

F534080546 

0-0806  M  S2NE 

F534080547 

A -0756  C  SUSE 

F534080547A 

A-0756  8  NESU 

F534080547B 

0-0972  M  LOTS  5 

t  8 

F 534080548 

0-0966  8   SENU 

F534080548A 

A-0752  C  N2SE 

F534080548B 

0-0966  8  MENU 

F534080549 

0-0995  M  U2SU 

F5340«n550 

0-0694  8  S2SE 

F534080551 

0-5023  C  E2SE 

F534080552 

0-1107  8  LOTS   4 

i  5 

F534080553 

0-3571   M  LOTS    1 
LOT   9 

&  2 

F534080554 

0-1562  M  U2SU 

F534080554A 

A- 1065  C   LOT    1 

F534080554B 

A- 1065   8   NESE 

F534 080555 

0-1451   M  SESE 

swsu 

F534080555A 

A' 1139  M  SWNU 
SESU 

F534080557 

0   1511   M  SESE 
MENU 

F534080557A 

A- 1179  M  NESU 
SUSU 

F534 080558 

A  0982  8  S2SE 

F534080559 

0-3147  M  LOT  2  * 

SUNE 

F534080561 

0-1272  M  LOTS  3 

I  4 

F534 080562 

0-2743  8  LOT    1   i 

SENE 

F534n80564 

A -0721   B  M2SU 

F534080565C 

0-0986  M  M2SE 

F 534080566 

0-4451   M  NUNU 

F534080566A 

0-4451   M  LOT    5 

F534 0805668 

A- 1323  M  N2SU 

F534080567 

A-0829  8  N2SU 

F534080570 

0-0912  M  E2NU 

F554080570A 

A-0701   C  E2SE 

JOHN  SMITH 

JOHN  HUDSON  BROUN 

JOHN  HUDSON  BROgN 


(8) 
03  142  42  GERTBUOE  SUFET  ST.  CLAIR 
LERCHE 
ANGEL INE  BRUNETTE 

22  141  41  LOUIS  BRUNETTE 
30  145  40  HARRY  PEMBERTON 

18  141  41  MARGARET  NCARTHUR 

19  141  41 
36  145  38  MRS. 
29  144  39  MRS. 

19  144  39  MRS. 
15  145  40 

27  143  42  SOPHRONIA  LUCIER 

27  143  39  SOPHRONIA  LUCIER 

13  143  41  ELIZABETH  HOLSTEIN 

14  143  41  ELIZABETH  HOLSTEIN 

21  145  41  DANIEL  DARCO 

20  145  41 

13  143  38  DANIEL  DARCO 

14  143  38 

23  144  39  FRANK  PIKE 
32  145  41 

32  145  41 

10  144  40  JOHN  PE  DAUS  E  GAY 

18  142  42  LIZZIE  KNICKERBOCKER 

24  144  42  MARGARET  AUGUSTIN  CRAVES 

01  144  42 

09  146  38  LOUISA  CORA  BISSON 

22  146  41  ROSA  PEMBERTON  ALM 
22   146  42  PAULINE  BONGA 

15  144  38  MRS.  JENNIE  MORGAN 

16  144  38 

08  143  42  PETER  LOUIS  TIJRPIN 
16  144  38  PETER  LOUIS  TURPIN 

21  144  38  PETER  LOUIS  TURPIN 

28  143  38  JULIA  TROTOCHAUD  MATRAND 

DOUCETTE 
34  143  42  MRS.  PETER  MOOSE 
18  141  39  MRS.  PETER  MOOSE 

09  144  38  EAGLE  CASWELL 
18  144  38 

09  144  38  EAGLE  CASUELL 

09  144  38  EAGLE  CASUELL 

18  1U  3f  EAGLE  CASUELL 
32  143  38  PETER  NOOSE 

29  144  38  PETER  MOOSE 

34  144  42  AGNES  PERRAULT 

16  145  42  ANDREW  HENRY  VILLEBRUN 

02  143  42  CATHERINE  PARISIEN 

02  143  38  MATTIE  BERRY  FAIRBANKS 

26  142  39  MATTIE  BERRY  FAIRBANKS 

30  143  42  MATTIE  BERRY  FAIRBANKS 
07  141  41  SADIE  BRUNETTE 

07  143  38  SADIE  BRUNETTE 

07  141  41  SADIE  BRUNETTE 

22  145  41  MARY  FAIRBANKS 

15  142  40  MRS.  D.  0.  ROOT 

14  146  38  LOUISA  PIKE 

03  142  39  CLEM  POTTER 

10  145  40  LUCY  HILL 

11  145  40 

16  143  42  AGNES  BRIS80IS 
06  143  38  AGNES  BRISBOIS 

25  142  41  AGNES  BRISBOIS 

30  146  41  LOUISA  MATTIE  HOOOER  FRENCH 
29  146  41 

15  145  41  LOUISA  MATTIE  HOODER  FRENCH 
21  145  41 

27  144  40  SARAH  CHARETTE  WRIGHT 
34  144  40 

26  144  40  SARAH  CHARETTE  WRIGHT 

27  144  40 

02  142  42  AHGELINE  TREPP  SPRY 

05  144  42  CELINA  AGNES  THOMAS  DOMNELL 

04  146  40  ANGELINE  BLAIR 

06  141  37  MRS.  PETER  TAYLOR 
34  142  38  CARRIE  FAIRBANKS 

19  146  41  ANNIE  ANDERSON 

08  144  40  CHARLOTTE  BELLANCER 

07  144  40  CHARLOTTE  BELLANCER 
11  144  40  CHARLOTTE  BELLANCER 
02  141  42  SUSAN  M.  LACY  BARBOUR 

31  144  40  MARY  ROBERTS  JOHNSON 
24  143  38  MART  ROBERTS  JOHMSOH 


TAT  DAH  TAH  BLiN  GAT 


AM  BID  AUS  IN  0  OLAT 
I  EEN  Due  E  QUAY 
I  EEN  OOB  E  OUAT 
SHO  80  k.E  SMIG 


CHE  JAINCE 
CHE  JAINCE 


MOSH  KIN  AY  AL^SH 
0  ZAM  WISH  KO  BE  NAT 
0  ZAM  WISH  KE  BE  HAT 
AM  BIO  WAT  WE  DLWG 


KAY  BAT  Ai;N  00  WAT  QUAY 


NAT  NAM  COW  EENCE 
NAY  NAM  COW  EENCE 
MC  GE  ZEENCE 

ME  GE  ZEENCE 
ME  GE  ZEENCE 
ME  GE  ZEENCE 
PEEN  JE  SIN 
PEEN  JE  SIN 


E  OUAT  ZAINCE 
E  QUAY  ZAINCE 
E  QUAY  ZAINCE 


OMY  OW 

KE  CHE  NO  DIN 

0  DISH  QUAY  GE  SMIG 

QUAY  AH  OUAM  SIN  0  QUAY 


CNEENC  UAH  CUMIG  US  EAK 

EOUAY 

ISH  OUAT  JAN  OJN 
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tsucxwbn 

>M40flO')80 


1151 

46<'1 

01 5S 

ons 

015"> 

U'TO 
i)W8 


FS540»osa40 

»^W080Sfl'< 

fsuo«o^fl' 
Fsucxwsa/* 

FSJ408OTM 

f)V.0«OS9O 
FSU08<rS91 

F5J408OS95 
f^WO«OT95a 

tSV.0«CS<>6 

F^J«o«o^w 

FSV.0«O^W» 
r.V.O«060C 
fSV.  080600* 

FSV.  080605 

SV.  08060* 
FSi40«060S 
rSS4a80606( 
f^V4080606f 
(S5*0«O6O6« 

F'.V.  ..5806061 

»SJ»  08060^ 

fSV.  080608 

F^V408O6OV 

fSV.Oe060Sl» 

fSV.  080610 

fSWiO8O610A 

f>U0806n 

f"iU080611» 

FSJ408061^ 

FSV.0806M 

tSU08061'. 
fSJ*0806U* 
^154  080616 
FSV4080616A 


*  i)<W8  C 

»  Ml^  B 

»  iU'8  N 

»  0S8<5  n 


«si-.o«iiss'»      »  'W-a  a 


1 1:39 
iia  '4 

110<J 

0<)  1 .' 

l.'fti  8 

U'f.?  8 

()««1  B 

Mrs  8 

l!)«^  8 

158.'  N 

10^1.  B 

0    1006  8 

»    O'BO  « 

0   ?0?1  M 
A     15.'^" 

0    1»"'0«.  8 

0    U'O^  B 


0    1 
0    1 


.55 


A     115;    M 


11V6 
UI5 

1111 


0    H.41  8 

A    1155  8 

0  use  n 

A    1  158  « 


stsw  i  swsi 

sws€  »  stsw 
s?sw 

LOT  5  I  «4w 
1 01  5  (  MSu 
SWSU   t    u.^StSW 

SUSU    (    u.'Sf  >- 
».'t2<;i  Sy 
StNU    I    >I(SU 

tt.'sy 

S^'Mf 
SfSt 
Nt  Nf 

NUSW 
Sf  Si 

f  JSW 

y.'Su 

SJSu 

y^'Sw 

lOIS    1  J   1    '  • 

SiNb   1   xf  '..^ 

N<!St 

swue 

S(  Sf 

s.'sy 

S(  NW    I    Nf  SU 

f^Nf 

NWSE     I    SUNt 

Must 

E?Nf 

N.'SU 

e>'«w 

S.'SW 

U.'NU 
SWSU 
SS  Si 
ic'Sw 

SUSW 
MUMt 

e  ?st 

Ni  SU    t    Si  MW 

Mf  Nf 

Sf  St 

S<>NW 

y?Sf 

U.'S£ 

NUSf 


A  I'CKT   B 

A  OSI4    8 

A  1  ' 00   « 

A  IO84    B 

0  5aV6   8 

0  5856   8 

A  ,'4  M   « 

A  i'4!5    N 


LOT    S    f«CSfI 
NWSE    I   Ntsy 

N.^NW 

StNy  L  M(  Su 


.III    1 


SfNf 
Sf  Nf 


0    1  556 

A  loasa 

0  1  .'  1  ' 

A     1S10 

0  i?or 

A    094^ 
0    Iftll 

A  l^55 

0    1568 

A    UV-. 


0  4  1." 

0  4  '.    '  ' 

0  in '5 

0  10 '5 


Sf  St 

IJI       4 

Sf  Sf 

I.  01      4 

B  S.'SW 

«  y?«<f 

8  S.'MW 

«  S^NU 

8  sfsw  I  swsr 

8    LOT    4   t 
B    E?Sf 

c  y^-st 

H   y.'NU 
8  N.'st  :t 

N.'s:s(  ^ 

8  N.'SE 

8  N,'Sf 

B  Ni  Sf 

8  Sy«f 


?5     14^    4Z    XKtPMIl*    WITH 
18    145   40   JOSfPNIMf    nUTM 
11    KS    42   MATIIt    MILL 
n    US   40  ELIZA  ROSS  NOtCM 
C5    US    59   WILLIAM  VIMZHT   UUItM 
05    US    59   WILLIAM   VIMCENT    UARREN 
WILLIAM   ViaCtHT   UKMEN 
01    US    41    ALEKMBfW   tLAIR 

01  US  41  ALEKMBCt  M.AIR 
?S  146  58  ALEXAMOER  tLAIR 
?8   U6   58 

!8    U6    58   ALEXANDER   tLAIR 

?8    146    58 

?J    14?    58   JOSEPHItf    lAY    KE    WAT    ALJSIt 

N0« CROSS 
?G    146   41     ISAttLLE    CIMtCN    JOMNSOd 
54    U5   41    FRANCES   LUfKIl   SMHN 

02  U5  40   FRANCES  lUFUN   SKI'M 
09    141    40    IDA   ROSE    VlZHOe 

16    141    40 

59  IDA  ROSE  VIJNOR 


ATM  DAM  SO  GUOa  AT  K  OUAT 
PA  ISM  E  GE  GAM  tOU 


n    14^ 
06    K? 

16 


59 


US    4?    NELLIE   aOGEtS   STLK^IE 

4>9    US    41 

i^  us  40 

?9  US    41 

1>>  U5   42   HAGCIE  LAURA   NCARTMUR 

U  U1    40   HICCIE  LAURA   MCAtTMUi 

5«  14 1    40   AMELIA  SMT   WILSON 

17  I4l    40    AMELIA  SPRT    WILSON 

15  141    40 

?;    141    40   MART    BltSOl   tPRT 

5S    141    40   MART    BltSOM   StT 

12    141    42    STELLA   MAttCt 

12    142   40   STELLA   WARREN    HEISLER 

}4    U6   42  ALFRED  WAItCa 

16  541    41    SARAN   VUEKX  DALVE 

21  141    40    LOUISA   ST.    CLAI*   OASKOM 

5S  144    59   LOUISA   ST. CLAIR   DASXOX 

18  U4    40   MARGARET    tELUWGCR 
11  U4    40   MARGARET    tELLAMEt 

20    142   42   CHARLOTTE    JOMMSOI    FAIttAMKS 

01  141    59   CMARLOTTE    J0MN9M    EAItSAMAS 

02  141    59 

16  Ul  42  JULIA   PflLABO   ItUMETTE 

51  146  41  GRACIE    ERCWCN   MCCAULET 

08  US  41  GRACIE    ER»C1I  MCCAUlEr 

}T  US  41 

It  146  41  MART    FRfNCN   ttUMELLE 


^ 

DAM 

KM 

0  QUAY 

PE 

DAN 

mw 

0  OUAT 

PE 

DAM 

tUM 

0  QUAY 

12    142   42   MART    FRCaCa   tRlMCLLE 

0^    141    41     IDA   WARREN    MUm 

16    142    59    IDA   WARREN    JOCtM 

04    142    59 

2^    142   42    ISABELLA   VIIMOt    IROTTERCMAUO 

24    141    40    ISA8ELLE    Vt2W«    IROHERCMAUO 

}1    K6  41    DORA    FRENCH 

20  US   41    DORA    FRENCH 

21  US    41 

18    141    58   EDWARD   BLAIR 


24 

141 

41 

IVER   MCARTMUt   QEVELAMO   S^'RY 

25 

144 

40 

LOUISA   tELLECOJRT    tCAiAIEU 

?7 

142 

4C 

JAMES   tENJAMia   UAHtEN 

05 

142 

40 

SHAH 

BooHa 

05 

U,' 

40 

SNAN 

BOONCE 

0? 

U5 

40 

SMAN 

BOOMCE 

18 

145 

40 

07 

U5 

40 

SNAN 

BOONCE 

IB 

145 

40 

26 

Ul 

41 

MART   COOQU 

51 

U5 

42 

EMMA   tELLEFEUIlLE    OOUCETTE 

IS 

142 

41 

MART    SMilM 

08 

US 

41 

NACT   SMI  IN 

21 

142 

42 

JOSEPHINE    JONMSOH   tfAUDftEAJ 

03 

141 

59 

JOSEPHINE    JONMSOM   tEAUDREAU 

01 

141 

57 

MART    CAMf>«CLL   nMHE SS   FORO 

10 

145 

58 

MART    CAMPttLL    nMMESS 

10 

145 

41 

SUSAN   MCUOM  KLLAMD 

17 

U2 

59 

ISAtELLE    MTISaOtS   CJREEN 

17 

U2 

59 

!r 

142 

41 

AUGUST  ■«   KLLAMCER 

zr 

142 

41 

AUGUST  WE   KLLAMCER 

09  Ul    40   AMCELIME   VC2IMA   HANSON 

10  Ul    41    AMCELINE    VE2INA    HANSON 


UMI 
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F534 080617 

0-1071 

B 

W2SE 

09 

141 

40 

SOPHIA   VE21NA    FAIRBANKS 

F554 080618 

0-1772 

B 

N2SU 

14 

141 

37 

WA1 

'    WAUS 

UNO 

F5J4 080621 

0-1161 

B 

U2SE 

04 

141 

40 

ANNIE 

;    FAIRBANKS  GRAVE LLE 

WILLIAMS 

F554 080623 

0-1608 

B 

NESW  &   NWSE 

05 

142 

41 

ROBERT   CAMPBELL 

F554 080625 

0-1274 

M 

LOT    4 

01 

145 

41 

AMELIA  BLAIR  BELLEFEUILLE 

SESW 

56 

146 

41 

F5540fl06?5M 

0   1274 

M 

LOT    4 

01 

145 

41 

AMELIA  BLAIR  BELLEFEUILLE 

SESW 

56 

146 

41 

F554 080626 

0-1285 

M 

E2SE 

18 

143 

42 

VIRGINIA  LADOUX 

F5J4n«0627 

0-1271 

M 

LOT   2 

t  NWNE 

56 

146 

41 

MART 

BLAIR 

F554n«n627A 

0-1271 

M 

LOT   2 

I  NWNE 

56 

146 

41 

MART 

BLAIR 

F 5 54080628 

A-0527 

M 

W2HE 

26 

146 

42 

JOHtt 

GEORGE    FAIRBANKS 

F 554080629 

0-1798 

M 

SENE 

11 

144 

41 

NEZETTE  BELLAMGER   LAOUKE 

PEARSON 

F 554 080650 

0-1797 

M 

SWNE 

11 

144 

41 

ALICE 

;  BELLAMGER  GARVIE 

NAl 

r   NAM   CAM  WAH   BE 

F 554080631 

0  2985 

M 

LOT    10 

07 

144 

40 

CHARLOTTE   DUFAULT 

NWSW 

08 

144 

40 

F554 080635 

0- 1676 

B 

NWSW 

27 

141 

40 

MILDRED  B. 

HAZELTON 

F554 080654 

0   1684 

B 

S2SW 

15 

142 

42 

MAUD 

ASENEATH  SWEET    LA 

CHAPELLE 

F5540a0654A 

A -0450 

B 

n2nw 

52 

142 

39 

MAUD 

ASENEATH  SWEET    LA 

CHAPELLE 

F 534080656 

0-1558 

M 

SWNE   &   NWSE 

11 

143 

41 

JULIA   BRANCHAUD   VAHOSS 

- 

F554080656A 

A-1195 

B 

LOTS   '. 

i  I  6 

18 

142 

57 

JULIA   BRANCHAUD   VANOSS 

F554 080657 

A-1200 

B 

LOT    1 

51 

141 

58 

MART 

ROT    FAIRBANKS  BRANCKAl;C 

SESW 

50 

141 

58 

F554080658A 

A- 1252 

C 

E2ME 

12 

143 

58 

HENRIETTA   CAMPBELL    DOUCETTE 

^ 

F554080659 

0-1526 

B 

SENE   &  NESE 

16 

142 

SOPHIA  ELIZABETH  BISSON  ROGERS 

F554080639A 

A-1187 

B 

N2SW 

11 

141 

SOPHIA  BISSON  ROGERS 

F554080640 

0-1444 

M 

N2NW 

52 

146 

ROSE 

BEAULIEU  FREMCH 

F55408O642AA 

0-1808 

B 

MB  Of 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

W 

WAH 

CUMIG 

F554 08064 28 

0-1808 

B 

MB   OF 

w2nE 

35 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F5540A0642BB 

0-1808 

B 

MB   OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

f554080642C 

0-1808 

6 

MB  Of 

W?NE 

53 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554080642D 

0-1808 

B 

MB   OF 

W2NE 

33 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554080642D0 

0-1808 

B 

MB  OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554080642E 

0-1808 

6 

MS  OF 

W2NE 

55 

Ul 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554080642EE 

0-1808 

B 

MB  OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554080642F 

O-1808 

B 

MB   OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554080642FF 

0-1808 

B 

MB  OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAN 

Cl»^IG 

F554080642G 

0-1808 

B 

MB   OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554 08064 2GC 

0-1808 

B 

MB   OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554080642H 

0-1808 

B 

MB   OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAM 

CUMIG 

F554080642HM 

0-1808 

B 

MB  OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAN 

CUMIG 

F554080642I 

0-1808 

B 

MB   OF 

W?NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAM 

CUMIG 

F534080642J 

0-1808 

B 

MB   OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAM 

CUMIG 

F55408O642JJ 

0-1808 

B 

MB   OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554080642K 

0-1808 

B 

MB  OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554 08064 2KK 

0-1808 

B 

MB  OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAM 

CUMIG 

F554080642L 

0-1808 

B 

MB  OF 

W2NE 

33 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554080642M 

0-1808 

B 

MB   OF 

W2NE 

35 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554080642MM 

0  1808 

B 

MB   OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAM 

CUMIG 

F554 080642* 

0-1808 

B  MB  OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

W 

WAM 

CUMiG 

F 5 540806420 

0-1808 

B 

MB   OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554080642OO 

0-1808 

B 

MB   OF 

W2NE 

35 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAN 

CUMIG 

F554080642P 

0-1808 

B 

MS   OF 

W2NE 

53 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F5540806420 

0-1808 

B 

MB  OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554 08064 200 

0-1808 

B 

MB   OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

awiG 

F55408n642«R 

0-1808 

B 

MB   OF 

W2ME 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554 08064 2S 

0-1808 

B 

MB   OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAM 

CUMIG 

F554080642T 

0-1808 

B 

MB   OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554080642U 

0-1808 

B 

MB   OF 

w2ne 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554 080642V 

0-1808 

B 

MB  OF 

W2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAH 

CUMIG 

F554080642U 

0-1808 

B 

MB  OF 

U2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

UAH 

CUMIG 

F554080642X 

0  1808 

B 

MB  OF 

U?NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AN 

SIN 

w 

UAH 

CUMIG 

F554080642T 

0-1808 

B 

MB   OF 

U2NE 

55 

141 

JOHN 

SLOAN 

ROCK 

AH 

SIN 

w 

WAM 

awiG 

F554n«06U 

0-4885 

M 

E2NW 

12 

146 

40 

AH 

ZHOW 

F5540806448 

A-2815 

M 

E2SW 

12 

146 

40 

AH 

ZHOM 

F554 0806468 

A- 1849 

M 

LOT    4 

05 

144 

41 

CARRIE   BROUN 

SEME 

27 

145 

39 

F554080647 

A-0955 

C 

W2SW 

55 

144 

5fl 

MOSES  TROTOCKAUn 

F554 080650 

0-4927 

c 

NWNE 

50 

143 

58 

MAH   NOW  0   GAH   BOW 

F554080650A 

A- 5004 

c 

S2S€ 

19 

143 

58 

MA H   NOW   0   GAM   BOW 

F554080650B 

0-4927 

C 

LOT   5 

50 

143 

58 

MAH   NOW  0   GAM   BOW 

F554 080651 

0-5441 

M 

NESW   1 

I   SENW 

24 

146 

42 

ELIZA  PEMBERTON  BLANCHATO 

JAH   TAUNCE 

F554 080652 

0-5117 

M 

SESW  i  NWSW 

04 

144 

42 

MARGARET   SAICE    THOMPSON 

F554080655A 

A- 5057 

M 

LOTS  6  &   7 

06 

145 

42 

LENA 

DOUCETTE 

F554 080654 

0-2987 

M 

SENE 

03 

146 

42 

JOSETTE   LAROCK  RICHARDSON 

SWNW 

02 

146 

42 

F554 080656 

0-2040 

B 

W2SE 

22 

141 

58 

aim  0 

OUAT 

F554 080657 

0-2039 

B 

E2SE 

22 

141 

58 

SHO  BO* 

1   DAT    GE   WOUI 

F554 080658 

0-1566 

M 

LOT    5 

&   SESU 

25 

143 

41 

WAl 

'   WE 

GUA 1 NCE 
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fSKOaOftSAA 

0  1566  «  lO'  s  I  ses- 

tSUCKJOftSJ 

»    0921    i    Sl/SU 

XWSW 

(%UO«0<>6' 

0    10  •«   B   t2KW 

fsuoaobfti* 

0    10  78   B   E2HW 

FSV.0aO66^ 

0    1490   B    lO'S    2   t    5 

fSS*ll«066<'» 

»    116S    M   t2SW 

«(2>i2sr.» 

fSS-.(»06A5 

n  U9^  §  iT!  4  I  sfiw 

fSV.O«066« 

0    '8M    B   «2SW 

F  ■)  v»a«(Vw^<J» 

*    156S    B    K2Sy 

>^v*o«o<!>n 

«    1 5 1 S    g    E  2NU 

fsutiaoA.'? 

0   04  9*    «    lOI    S 
LOT     4 
*    0'.4S    C    M2N2>l!St 

C^-iMlfK,.''. 

F")V.'3«0<!>r. 

0  4161    g   NdM  t   >*yM( 

FSS^iiBO^r'iA 

«    0158   M    S2NW 

f'juoao^^ft 

*    C174    M    lOI     1 

(SVi.O«06?'^ 

0    1202    B    N2Kt 

FSViCXWXi^" 

0    1202   B   N2><t 

fSi4  0«06'8 

0    12V9   B    y2SW 

>  S  V«.0flO<!>  n 

t    lOSfl   B    lOI    4    1    SWSF 

fsuoeooa^ 

J    'S2S    B    SUWW   i    KWSw 

»SV.O«<V.Hc'» 

»    1186   B    S2HW 

fSV.  08068'. 

»    1579  8  y2s» 

cs-oaoftaa 

A    OOSO    "    KWXU    i    SUNL 

F-jV.  080689 

0   01 U   «    S2St 

SSV.08O6W 

*    .)4S1    g    S2MU 

•  S^-.  080691 

0   0826   B    LO'S   6   I    10 

(S^.i'VlO**.' 

»    :)98  7   8    SWNf    1   NwSt 

FSV.  080695 

0    IS  70   N   W2«(f 

f')5«i)8069U 

»    0  520   C    S2SU 

FSU08O69S 

0    1909   8   S2SW 

^SU08069^» 

*    1406   8    ID'S    5  4  4 

fSU08069<s 

0    19  74    a    w2SU 

tSW.08069<SA 

•    USS    8    f  2>if 

>SU(J8069' 

0    !9  7^    8    f2SW 

(•,5,.i)8069'» 

*    US^    8    SiHt    I    Nf '.! 

fSV.  ■180698 

0    2S2'    8    .T     11 

.01    J 

FSUiOeC699 

0    ».6S    8    N2Ne 

»S  54  080699* 

*    US'  g  ,;iTs  4  t    7 

>',un8C-.)o 

0   4SS'    g    S2S2MUSI 

NF  S(N( 

Si  NW 

(SS,i.)8n,'rxx« 

0    .SS'    8    .  IT    4 

fSU08CroO8 

*  ?')\r  N  n2>.( 

FS54ijeoTOi 

0    OH'S   M    SiNw    t    Slfl-t 

fSuoaoTO'* 

•    1049   «    LOT     1    I    S(S( 

f)K.080<'(rS 

0    1S94    8    S2NU 

fiiHoaoi-os* 

»    0602   N   E2»(t 

FSi4  0ft0^06 

0    5S2S   N   E2»tE    net 'I    1 

'SV.080.'08A 

/k    nx,)s   M   n2Sw 

tS  Si.  080  .'088 

t     1  ^>94    X    s2sw 

fSU080^i' 

C    19  79   B    n2'<w 

fSV.080^15 

0    ITS  7   8    S2Sf 

>S  54  080^15* 

«     50S1     M    NtNy    1    N2MWHW 

S21WMW 

(SV.08CM6 

0    '7^^    g    S.'Sf 

FSS-OaO^IM 

0    1  7^',.    8    S2SS 

fSUilSO^l  ' 

•     '519   C    i<2SW 

iS54,)80.'^S 

0    '696    g    KUSU 

NWNt 

FS5-O80718A 

A     126S    g    S. XU 

FSV»()8C^i9* 

A    Oft '6    :     u24y 

t".J,080  7'20 

«    £>»  TV   C    XWSE    t    S^St 

>S 5,080 721 

0    '971    B    10'    4 

lOT     1 

FSS4i38C72'A 

A    l4,8   8   N2Sy 

FS  54080  ^^' 

A    U6-    8    ."I    6   i    S-F.S 

C  5-080  ^\>» 

A    U64    8    ..:'    6    i    S-NF 

FS  54  060  72  5 

■J   ,5h8   n    M2Si 

FS  54080  72  5* 

«    298(;   M   NWSt 

FS  54080  72  50 

A    298.J   X   xwSt 

F^5A080  72^ 

0    1S66   X    lO'S    <.    I   S 

FS  54  080  72',* 

0     'S66    X    StSU 

fS 54  080 72 SO 

0    1S66   X    iQT    2 

FS  54080  72St 

0    1S66   X    SJSt 

FS54i08O72'>F 

0    1S66   X   X8     .»     S-',f 

n 54080 726 

0    185  7   g    n2S( 

f  S  5^080  7  ^  7 

0    1858   g    .0'    2    4    StSW 

fS  54  080  728 

1   2215   B   LOT    5   i   wsw 

FS54iT8Ll\'8A 

A    i6i)V    g    5w«u 

LOT     5 

2S  U5  (.l 

W  142  59   tV»   ItjTCllfl    MflT 

35  U2  59 

?2  U2  40 

22  1*2  40 

19  142  40  NAIT  MOKTEIM  COIONOMASKI 
JS  145  59  (lAST  MOlStfUl  COtOMOXASKi 
IS  145  59 

18  142  41  Mccit  mamot  kamlim 

27   141    59  SUSAJ)  PCAa  woyN 

11  141    59   SUSAK   PfAKE    MOWN 

IS  142    J8    JUll*    FAltaAIMtS   PfA«E 

01  146   41    IN.    KiHHIEU 

12  146   41 

20  145    58 

20  141  42  (IT*  OIUM   yOCOMAM 

15  146  42  *IT*   OIHM  WOGDMAD 

10  146  41  MUXIE    GACWM   ABIKXO   yAXBEK 
08  141  40  CHAKLOTTE    JOMMSQH 

08    141    40   CHAALDTTE    JOMMSOM 

24    142   40   KAHGAHET    JOBOAM    MAdOBEAL, 

24  l4l    41    WILLIAM  a.    VIZMOa 

IS    142   42   HA»T    CAT«R1I»E    »OCfR$ 

11  141    42   MAtT   CAIMEIIME    IKXERS 
2'    U2    59 

25  145  42  LEO  CHABtOMKAO 
5-    145   40 

15    141    40   AIMIE    urn.   SUILIVAM   NORAM 
08    I4l    40  MMT    KLLMGE*   PAJIKER 

25  141    40   WTILO*   itlLEfEUlLLE    OTSEMSA 

11  US    41    JOHN   nUMETTE 
01    146    58    J0««(   B»1J«TTE 

20  l4l  5  7   RACNEL    RABI I   NOMtOE 

01  142  59   »ACI«E'     RA»II    NOWfOE 

29  l4l  58 

19  U2  57 
29  141  58 

26  142   57 

07  142   40 

18  14?   40 

56    l42    57   MART    JUGC   MAVELLE    WEAVES 
Zr    142    57   HART    JLXiC   MAVELLE    WEAvEB 

19  l-l    40    L  I2;1E    MlRtAMKS 

12  142  42 
OJ    14S    59 

5S    I4l    40   LIZZIE    fAl««A»(K$ 

15    146    59   L1221E    fAlRBAUKS   ARTEN 

IS    1-5    42   MAMIE    CHAtKMHEAU 

04  '45    40   MAMIE    CHAMOHMEALJ 

05  1-1  42  ISABEL  ST.CtAlR  »«UMEITE 
55  US  42  ISABEL  ST. CLAIR  BRUNETTE 
12    146    59   MART    PORTEi 

24  U4  59 

24  144  59 
26  14 1  58 

08  141  59 

25  14S  42 
24  US  42 
54  141  58 
V4  U1    58 

01  146    58   CF<AflL0TTE    ••UMETTE    HAIMAiER 

2  5    U2    58   SARAH    SUMCRS 


58 


U2 


58  SARAH    SUMMERS 
2  5    144    58   MART    BONGA 

24  U6    58   (iEO««    Lli»r 

05    U2    57   MRS.    LOUISE    RILET 
0*    U2    57 

09  142    58   MRS.    LOUISE    HILET 
29    U!    59    JAMES   Ma*TAI» 

59  JAMES    NOUKTAIN 
45    4l    ELIZA   ARMSTROIG   KEEZER 

10  146  40  ELIZA  ARMSTROUC  lEEZER 
10  146  40  ELIZA  ARMSTRONG  SEfZEB 
12    US    41    JOSEPH   SRUKETTE 

US   41    JOStM  taUKTTE 
JOSEPH   MUBflTE 
JOSEPH   BRUME  I TE 
1  '     US    41    XSEPH   UUMETTE 

25  U2    40      ISABEL 

24    142    40   EMILT    BRCMt 

50    U2    57   EMlLT    MMEDAT    BlOBEAU 

2    5  7   EMILT    F  IXEDAT    BUOBf  A.I 

2    5  7 


29    14  1 
55 


n 

11     us    41 
n    US   41 


WAT    WE    CUAINCE 


PAH    SHE    CO   BE    OUAT 
PAH   SHE    GO   BE    QUAr 


KE    ZHE    WAHN 
KE    2HE    UAHtl 

E    QUAY    WISH    ISM 


KE    CHE    0   ST    lEN 


BE    WAN    BE    CO   KE    SHIC   0   OUAT 


OltE    TUX 

ON   MA   ME    OliAlMCE 
WAH    BE     GWOM 


AT  GO  G£  BE  MAIS 
AT  GO  GE  BE  «UIS 
KO  ME    WUB   E    OUAT 

KO  ME  wue  E  auAT 

WAN  SAT  GE  SHIC 
WAT  SAT  GE  SMIG 

MAY  SHOW  KE  MO  DIN  0  OUAT 

E  OUAT  ZAINCE 
E  QUAY  ZAINCE 


MUD   NEE 

ME    ZMUCK    EE 

ME    ZHUCK   EE 

KAT    NOSH   E    QUAY 

NAY    TAH   0   SAY   QUAY 

NAY    TAH    0    SAY    QUAY 

E   QUAY    ZAINCE    ISH 
E    QUAY    ZAINCE    ISH 

NEE2    WUB    E    QUAY 

NEEZ    WUB   E    QUAY 

IN   DO   WAUB 
MIN   DE    MOIEN 

MIN  DE    MOIEN 

WAN  SAY    GE    SHIG 

WAY  SAY    GI    SMIG 

NAT  SMWOS   0   GAH   BOW   EKE 

NAT  SHWOS   0   GAH   BOW   EKE 

NAY  SHWOS   0  GAH   BOW  EKE 


KE    ZFHE    BALINCE 


OS 
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fS54080729 

0- 1826 

B 

LOT    4    8 

;    SESu 

F 5 54080 730 

0-1932 

8 

E2SE 

f53*080731A 

A-3131 

8 

LOT    13 

F5J4 080 7318 

A- 1654 

M 

LOTS   5 

&    7 

f534080731C 

A- 1654 

B 

NESENE 

F554080732 

0-2205 

M 

SENE    & 

NESE 

F534080732A 

0-2205 

M 

SENE    & 

NESE 

F554080735 

A- 1628 

8 

LOTS    1, 

3   i   4 

F534080735A 

0-2258 

M 

NESW  & 

NUSE 

F534080n6 

0-2216 

8 

LOT    4   i 

;   SESW 

f534n80737 

A- 1602 

C 

E2SE 

F55<n«n738 

0-2059 

8 

N2SE 

F554080738A 

A- 1496 

M 

LOTS   9 

I   10 

f5540«0740 

0-0281 

M 

LOT    1 
LOT    1 

F554 080742 

0-1563 

8 

S2MW 

F554080742A 

A-1066 

8 

NUSE    & 

NUSU 

F5J4080743 

0-2305 

C 

LOT    6   i 

;   NESU 

f554080744A 

A-1120 

M 

W2NU 

F554080745 

0-2081 

8 

LOT    4   &   SWKU 

F554080746 

0-2052 

B 

N2SE 

F554080757 

0-2097 

8 

LOTS    1 
SENW   i. 

&   2 

NESU 

F534080764A 

0-4174 

8 

LOT    6 

F554 0807640 

0-4174 

8 

LOT    7 

F534080764H 

0-4174 

8 

LOI    2 

F5S4080764M 

0-4174 

8 

NESU   & 

NUSU 

f534080789A 

0-4677 

M 

LOT    6  S 

:    NESU 

F554080790 

0-2287 

M 

SESE 

SWSU 

F5J4080790A 

A-1669 

M 

S2SW 

F554080791 

A-1647 

B 

NWNE 

F554080792 

0  2264 

M 

N2SE 

F 534080793 

A- 1603 

C 

N2SW 

F534080794 

0-1188 

B 

LOTS    1 

&   2 

F534080795A 

A- 1706 

C 

LOTS    1. 
LOT    5 

5   i.   b 

F5340807V6 

A-1547 

8 

SESW 
SUNE 

F554080797 

A-1517 

M 

LOT    4   S 

;  suMU 

F554080797A 

0-2093 

M 

E2SU 

F554 080 7988 

0-2115 

M 

E2SE 

F554 080800 

0  2756 

M 

NESE    i. 

SENE 

fS34080801 

A-1226 

8 

LOT    2  i 

.    SUNE 

F554080801A 

0-2604 

8 

N2NE 

F534 0808038 

0-2089 

8 

SENW   & 

SUNE 

FS34080804 

0-2143 

8 

LOT    10 
LOT    12 

F 5 54 080804 A 

0-2143 

6 

LOT    10 
LOT    12 

F 5 34 080805 

0  2139 

B 

LOT    1    S 

,    NEI4W 

F534n80ftn5A 

0-2139 

8 

LOT    1    S 

,   MENU 

F534 0808058 

0-2139 

8 

LO    1    & 

NENU 

F554080806 

0-5484 

M 

NESU   S 

NUSE 

F554 080807 

0-2608 

8 

U2NW 

F554 080808 

0-2645 

8 

W2SE 

f554080808A 

0-2645 

8 

U2S£ 

F554080809 

O-2046 

8 

LOT    1    8 

.   SENU 

F554080809A 

0-2046 

8 

LOT    1    I 

,   SENU 

F554 080810 

0-2613 

8 

E2NE 

F554 080811 

0  2403 

M 

SENU 

f554 080813 

0-2156 

M 

SWSU 
NUNU 

F534 0808138 

0-2156 

M 

SUSW 
NUNU 

F554 08081 3C 

0  2156 

M 

SWSU 
NWNU 

F554080814 

0-2056 

B 

E2NU 

F554080814A 

0-2056 

B 

E2NU 

F534 0808148 

0-2056 

8 

E2NU 

F534 080815 

0-2155 

8 

U2SU 

F554080815A 

0-2155 

B 

U2SU 

F534080816 

0-1927 

B 

S2SE 

F534080817 

A- 1726 

B 

LOI    2   i 

,   SWNU 

F554080819 

0-2100 

B 

S2SE 

F534080819A 

A-1522 

B 

SESE 
SWSU 

F534080823A 

0  2311 

M 

NENE 
LOT    1 

F534 080826 

0-2116 

M 

U2SE 

F554080826A 

A-1532 

M 

W2S£ 

F554 080827 

0-2417 

M 

N2SU 

FSJ4080827A 

0  2417 

M 

N2SU 

31 

30 


141 
142 


05  142 

06  145 
21  141 
33  145 
33  145 

24  142 

20  144 

07  141 

10  146 
28  141 
19  145 

05  143 

06  143 

25  142 
25  142 
06  146 
15  146 
04  142 
35  142 
27  141 
27  141 

11  142 

11  142 

12  142 
12  142 
06  145 

21  145 

22  145 


55 
25 


144 
142 


14  146 
11  146 
06  142 
19  145 
18  145 

25  142 

26  142 

02  14S 
52  145 
28  146 
25  145 
25  142 
22  141 

25  141 
06  142 

05  142 

06  142 
05  142 

26  142 
26  142 

26  142 

27  144 

28  142 
17  141 
17  141 
09  142 
09  142 

29  142 

07  146 
27  145 
34  145 

27  145 
34  145 
17  145 
54  145 
14  141 
14  141 
U  141 
29  141 

29  141 

08  141 

03  142 

30  141 

07  141 

08  141 

08  145 

09  145 

28  146 
05  145 


01 

01 


146 
146 


(12) 

MRS.  JOHM  or  SOPHIA  ROCK 
JAMES  F.  CLOU) 
NAfiY  PEABOOr 
MART  PEABOOT 
MART  PEABOOT 


MAGGIE  ftOBEFTS  JOMISON 
MAGGIE  ROBERT  JOHNSON 

ERNESTINE  NAGNOU 
VIRGINIA  HAfiCHAUO 
VIRGINIA  MARCHAUD 
SOPHIA  SAICE 

OLIVE  BRIS80IS 
OLIVE  BRISBOIS 
JIAIA  JOHNSON  MITCHELL 
ROBERT  CHARLES  VIZNOR 


CHASLOTTE  OUINLAN 

TRUMAN  A.  UARBEN 
TRUMAN  A.  WARREN 
TRUMAN  A.  WARREN 
TRUMAN  A.  WARREN 
KATE  PEMBEfiTON 
VIRGINIA  NICHOLAS  MARTIN 

VIRGINIA  NICHOLAS  MARTIN 
JOSEPH  BROKER 
GERTRUDE  BROKER 
CHARLES  BISHOP,  SR . 

WHITE  EARTH  BAND 

ZOZAT  BELLENGER  BIRO 

ELIZA  LEOJIER  VIVIER 
ELIZA  LEOUIER  VIVIER 
RACHAEL  BELLANGER 
LIZZIE  GUIMN 
LIZZIE  ROBERTS 
LIZZIE  KOBERTS 
ANNIE  PAUL 
MRS.  FAIRBANKS 

MRS.  FAIRBANKS 


HATTIE  MURRAY  THOMPSON' 


WHITE  EARTH  BAND 

MAGGIE  BUNKER  PAULSON 
SUSAN  BELLANGER 

SUSAN  BELLANGER 

SUSAN  BELLANGER 


DAVID  BELLANGER 
DAVID  BELLANGER 

THEODORE  RILEY 

DELIA  OUINLAN  FREDRICKSON 

DELIA  OUINLAN  FREDRICKSON 

WHITE  EARTH  BAND 

CHARLOTTE  BELLANGER  LEMIEJK 
CHARLOTTE  BELLANGER  LEMiEO* 
ISABELLE  DECORA 
WHITE  EARTH  BAND 


0  DO   DAI    NJM 

AH    ZHO   WE    AH    CUMIG 

MAY   MAUSH   KOU 

MAY   MAUSH   KOU 

KAY    BAY    AH    NLffi    GE    UABE 

KAY   BAY    AH   NUB   GE    WABE 

0  BIME   GE    SHIG  0  OUAT 

0  BIME    GE    SHIG  0  QUAY 

AY   NE    UE    CWON   AUSN   E   OLtAY 

TAY   DUG   UAUSH   E   QUAY 

MAY   MAUSH   KOW 

MAY   MAUSH  KOU 


TE    BISH    CO   YAOSH   E   QUAY 

0   GUB   A ISH   CUM   0   OUAT 
KAY   DUG   E    GWON   AY   BE    QUAY 
MAT   DWAY   AUSH  E   BONG 


KAY   DISH   KUB   E    QUAY 
WAY   ZOW  USE    TUNG 


WAT    ZOW   UBE    TUNG 
KAH   BE    MAN    BEE 


AH    ZHE    DAY    A^'SM 

SHO  NE  TAN  WUB  E  T'JNC 


AH  BE  TAM  WE  NE  NEE 


KE  BID  WAY  0  S»r  OLIAT 

KE  BID  WAY  0  SAY  OUAT 

AM  ZFiOW  E  GE  SHIG 
CHIEF  AH  ZMOW  E  Cf  ShlG 
CHIEF  AH  ZHOU  E  GE  SMIG 

PED  UAY  UAT  BI  NAIS 
AH  ZHOU  AUN  AH  OUOC 
AH  ZHOW  AUN  AN  OUOO 
E  QUAY  ZAINCE  SHI5H 

OGE  MAH  GE  GiD  0»;E 


AH  NUME  AY  GAM  BOW 
AH  NUME  AY  GAH  BOW 
AH  NUME  AY  GAH  60U 


Ml  NAN  OUOO 
MO  KAM  JE  WAY 


BEST  COPY  AVAILABLE 
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fsuoAoavoA 


0  ^';U'  »  %<">t 
*    i>WS    «    K'Sl 

0    0V49    ■    t?Si 


»sv4tieiyni»     «  i>tn«  g  Fjsw 


fSU0flO«5S« 
FSV.  080*3^ 
rsW08O8J/» 
rsuoaoAMS 

nW080840 
nj40«nft.u 

fSU0«Oftl.4A 

■  sujooe** 
t  s  KiOaoes ' 
>  s  uo«o«^  ^ 

•  suoaoa'.^ 

tsuoftoesA 

f '.  uaa<5fl^'J 

''•V.CXWMV.1 

fsv.oaoao5 

*  s  uoaov.  u 

'SV.0«O«:nA 
f  Si*  0808/2 

'suoaoe^^* 
tsv.a808rs 

tSU08t)«V 

tSV4080«^ 

tSU080«^» 

fSJ*  080881 

(SV.08088<' 

'SU0aO8«.'» 

>SU0808Ak 

(".UOflOBflA 

<SU08088<iJ> 

'SU()80886«: 

'SV.0808fl^* 
'  S  UiJ80/MV.» 


-.'50? 
16<X. 
?\08 
?5!6 

16«? 

1  '*» 
16<S<) 
2ilS 
2U0 
t  '88 

U8» 

ow 

IW.' 

0  ^'<' .' 

?6M 

^'«>8 

.^'^^ 
?'«> 

2. '85 
?8S* 
.>88fl 

in^' 
!)8^« 

.?("18 
,1VS 
«..'«! 


E?SW 

lOI    .^ 
<»    f?llt 


i    S(«b 


U.1  .'  .1  -.t 


(    >..'.w 


i     KU'.^ 


LOT     5 

sus(  I 

w.'st  sf 

S?Sf 
>»2Sf 

NVSy 
1,11    .' 

SWMW 

f  .'«!{ 

S.'IIV 

lOT     8 

y.'Sf 

LOTS     1 

lO'S 
E.'Kf 

NWtW 

SUSU 
W     .  O  T      1 
8    S(  Sf 

«t  Nt 
8     M.'St 

8  w.'ii( 
«    Sf>if 

9  WWNt    1    XI  sw 
8    StW 


Si" 


(     Ht    ,k 


(•If 

.'618 

?618 

»<>?^ 
1  rvi 
1  "Ji 

J.  6.' 


8  f.'St 

8  w.'<(f 

8  f  .'X*- 

8  i-.'S» 

8  S.'SW 

«•  J.' St 

8  I  .'St 

8  S.'Sf 

8  %2Sk 

n  l^Ht 

«  LOI    . 

«  susj 

KWNt 

«  swst 

NV4I( 

"  "iUSf 

n  ,.'m 

«  -.'Hi 


1    <i\MM 


18 
i« 

06 

0? 
C>* 
08 
51 
J1 
18 
18 
09 
Cft 
19 
19 

20 
JA 

09 

0<? 


?5 

OV 

in 
11 
12 

1 1 

12 

1 1 

1  ! 

22 
25 

14 
24 

0/ 

OS 

'J*. 
V) 

1(S 

OV 

"l 

04 

1  ■ 
IS 
02 
V 
I'Si 
12 
51 

19 

X  i 

0~ 


0* 
1« 
r,r 
2<3 
15 

0  5 
09 
0<) 
29 
19 
28 
OS 
i» 

08 

i; 

08 

i; 

08 


U 


40 
40 
40 

42 

ir 

40 

40 

58 
58 
40 
59 
59 
58 
58 
58 
58 
58 
59 

40 
40 

VB 
57 
5' 
58 
58 
41 

4  1 
4l 
41 
41 
41 
42 

40 

58 

4' 

4l 

5.' 
.2 

4  2 

42 
42 
.2 
42 


(1  1) 

CLARA   OUINLAN    UUEfEulLLE 
CLARA   OUIMLAM   WLLEKUIL.L 
WMI  TE    EA«7N   lAMO 
ALICX    WILMfMIIM   LEDEBOril 

UTECHT 

AL  ICE    ylLMEMIMA    LEDEBOfa 

UTECNT 

EMMA    KMCA    (AISH    STATELT 

WILL lAM   NICtABOINE 
Wl LL lAM    NICKABOINE 


CAL.S    CO    DAY    UJAT 
LrSM    W(    UIM 

UAr    ZAUM    E    SAT 

yAT    2AUM    E    SAT 

tE    WAT    DIN   0   QLAT 

tl    yAT    DIM   0   QUAT 

02    KG  Wf    WASH   CO   BE    KAIS 


NAIT    BEAUllEU   NAOEAU 
MART    lEAUllEU   NAOEAU 

SOPMIA   WAUIIEU 

NAOCIE    HAOilEU   Sf  L(I*K 

MAUIE    UAUl  lEU   SElcat 

MART    BfLLAJKifR    ULLECOUST 
MART    BfLlAMGfR   KLLECOUeT 
LLX:t     TEJOMIi    CASSAUAT 
LLJCT     nXmt    CASSAyAY 


PAll     H       BE  AUl  If  U 

PAUL    M      BEAuiItU 

PAUL  H  BfAtXIfU 
PAlX  «  BIAOIIEU 
AMOt  I  I  Mf     BE  L  L  AMU  R 


PAT     SNOW    OjOIG 
PAT    SHOU    OJMIC 


PAT    KIM    AH    UAJSM 


5' 


-2 


,  1 


MART    BRl^MElTE 
MiS.    WILL  I  AM    Ti4CMrS0M 
MHS.     JOMN    CCHEMAM 
MART    NELLIE    FAIRgANtS 
IDA   SH€RER   CAKPtElL 
MARGARETTE    Pf RRAul T 
St  RAP*  I  NE    «      PEBRAiJi  I 

MART    PERRAUII    PRINTFB 
CARBIE     fAIRgAHKS    B»L>«(  '  U 

'A08IE     FAIRBANIS    B<t«l  T  'I 

AMU  LINE    BELLE  COURT    R  I  CHARTS** 
ANULlNt     BELLECOUST    RICHARTSOX 
MPS.     WUL  IA*»    PAlA 
FRANCIS   BEL  LANCER 


MAH   rOOMCE 

SHO    Mt     TAN    W(     GE     SHIC 

MIN    Df    MO    TIEN 

E    OUAT    ZAINCE 

(AM   2HLIC   AINCE 


58 

58 

5' 
58 
5' 

4  0 
57 
58 
58 

.0 

41 
41 
42 

40 

59 
59 
59 

59 
59 
59 

4C 
,0 


CATNESINf     J       (AiBBANtS 

DOUCE  '  T  E 

CATHERINE     J       FA;l)BANtS 

DOUCE  TTf 

CATHERINE    J      FAIRBAuiS 

DOUCETTE 

SARAH    FAIRBANKS    E  B  I  OM 

SARAH     FAIRBANKS    FB!   M 

MRS-     MARTIN 

MDS       MARTIN 

MAST    ANNIE     BROKIB    xi^MtUN 

aO«U  AITliNS 

M«S   J0W(  F  IMEDAT 

ms       .lOMH    FINEDAT 

ELIZABETH   BEAiKIEu    HASSf.'OX 

ALICE    &ERALDINE    PR  I  Cf 

ALICE    GERALDINE    PRICE 

EMILT    SARCfNT    PEABODT 


WAT    ?AH    WASH    OUOe    E    TLJNC 

PAH   OOK   BE    cur*    AT    BE    OUAT 

«AT    2HE    8'    AuSH   EAIC 

tAT     ZhE     BT    AUSh    EAK 

lAT     ZHE     BT    AciSH    EA» 

MAT  AH    g(     OAH    BOU 

MAT  AH    UE    OH    BOU 

PED  WAT    WAT    AUSN   E    QUAT 

PED  WAT    WAT    AUSH    E    OUAT 

MAT    TIG   OWE 

OUAT  IE  GUON  A  BE  OUAT 
OUAT  (E  GWOM  A  BE  OUAT 


SX)  ME     TAH    OUAT 

NAT  MAH    CO    WAH  BE  OUAT 

NAT  NAM    CO    WAH  BE  OUAT 

NAT  NAH    CO    WAH  BE  OUAT 

NAT  NAH    CO    WAH  BE  OUAT 

NAT  NAH    CO    WAH  BE  OUAT 

NAT  NAM    CO    WAH  BE  OUAT 


UMI 
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(14) 


F534080886G 
f55^ 080887 

F534080867A 

fswosoeeTB 

FS34 080888 

FS34080888A 

F534080889 

FSS4080889A 

F5J40808898 

F5M080891 

F534080892 

FSJ^060892A 

F55* 080893 

F5J4080893A 

FS34080894 

F534080894A 

FS34080894B 

F554080895 

F5}40eO89SA 

FS5^080896 

ES34080896A 

F5J4080897 

f5J4 080898 

F5J40808W 

F5i4 080900 

FS5* 080901 

F5J4080901A 

F5J4080901B 

f534080901C 

FSW080902 

F5W08O903 

F 5540809038 

F534080904 

F5i4  080905 

F53408O905A 

f53408O905B 

F5340eO90SC 
F534 080907 

F554 080908 

F534 080909 

F5J4080911 

F5J4  080913 

F534080913A 

F534 080915 

F534080915A 

F534080916 

F534080917B 

F534 080918 

f534080918A 

F534 080919 

F534080919A 

FS34O8O920 

F534080920A 

F554 080921 
F534080922 

F 5 3*0809238 
F5540809230 
F534080923E 
F554080923F 
f534080924 
f 5 34080928 
F534080928C 
F 534080929 
F534080929A 
f534 080933 
f554 080934 
F 5340809350 
F554 080939 
F534080939A 
F 5 340809398 
F53408F>940 
F  534080941 
f534080941A 
F 534080942 
F534 080943 
F554 080944 


0  2462  M  U2NE 

A-0635   8  LOTS   11   &   12 

LOTS   1   t  2 
0-4412  H  E2SW 


A   0635   M 


LOT    2 

SFNW 

N2NE 


4228  C 
1389  C  U2ME 
4425  B  S2S£ 
0886  N 
0886  M 


NUSE 
NESE 


4419  B  W2NE 


0 

0 

0 

A 

0 

A 

A 

A 

0 

0 

0-4525 

0-4525 

0-4525 

0-4525 

0-4526 

A    1481 

0-4213 


«SE 
NESU  i  NWSE 
SUNE  t 
N2SE 
SESE 


NWSE 
N2NE 


0  4426  M  E2HE 
A-0896  M  SENE  ( 
0-4438  C 
A-1210  M 
A  2042  C 
4552  S 
4552  M  SUNU 
4273  H  N2NE 
3102  M 
4264  M 
2170  8  LOT  4 
2998  C  SWMW 
2852  C  N2SE 
4509  M  E2SE 
4515  M  E2SE 
M 
H 
M 
N 
M 
C 
M 


NWSE 


&    SUNE 
&    SESW 


SUNE  i  NESW 
SWNE  S  NESW 
SUNE  t  MESU 
SUME  t  MESU 
E2NE 


LOT    4 
E2SU 


t    SESU 


0-4512   B   U2SE 
0  4537  B   SW»IU 


1931  M 
4537  M 


1931 
3285 


0  3271 
0  3270 
0  2938 
0-4560 
A  2041 


NUNU 

LOT   2 

LOT    2 

SENU 

LOT    12 

NUNW 

N2SE 

S2FIE 

LOT    1    t   NUNE 

E2SU 

LOT    1    &   SfNE 


4197  8   N2SW 


0231 
1963 
4356 
4468 
1553 
4396 
0445 
4395 
0442 


&  3 


5156  C 
2342  8  SESE 
SUSW 
1820  M 
1820  M 
2498  M 
2498  M 
2953  M 


S2NE 

S2SU 

E2SE 

LOTS  2 

LOI  4  &  SUNW 

SENW  i,    NESW 

NESW  t  HUME 

E2NE 

SESE 

NENE 

NWNE 


N2NE 
N2NE 
E2NE 
E2NE 
LOTS 
4466  6  E2SE 


4   i    12 


1470 
4221 
■2610 
2922 
-2654 
•2391 
3042 
■3042 
■3042 
0  4452 
0-4250 
A  2565 
O-2350 
02963 
A   1722 


E2NE 

N2NU 

U2SE 

S2SE 

MENU  &   SUNE 

MUNU  t   MESE 

LOT  3  «  SENU 
&  SENU 
&  SENU 
&   SESU 


LOT  3 
LOT  3 
LOT  4 
U2NU 
E2NU 
LOT  3 
SENU 
SENE 
SUNU 


&    NESU 


14   144 

06  141 

07  141 
04  143 
07  146 
07  146 

10  145 
24  143 
22  142 
16  143 
18  143 

11  141 


11  143 
03  143 
09  146 
21  146 
13  146 
13  141 


03  145 

12  146 

14  143 

28  144 
07  142 
34  143 

29  144 
09  146 
28  146 
28  145 
28  145 
?8  145 
28  145 

28  145 

19  146 

15  146 

31  142 
24  141 

13  145 

29  146 
?8  146 
34  144 
07  144 

20  144 
56  144 
36  144 
11  146 

23  146 
01  145 
34  141 
28  144 

32  146 

21  144 
03  143 
03  143 
21  146 

14  146 

24  146 

06  146 

07  146 
19  144 
16  142 

15  142 
56  144 
56  144 
26  144 

26  144 
30  143 

06  142 
13  143 

25  144 
20  144 

27  146 
29  145 
32  146 
04  144 
04  144 
04  144 
19  145 
15  144 
15  144 
18  145 

28  145 

07  146 

08  146 


42 

40 
38 

40 

58 

40 

59 

42 

59 

41 

58 

58 

58 

42 

59 

40 

40 

40 

40 

41 

38 

39 

41 

41 

39 

42 

41 

40 

42 

42 

42 

42 

39 

39 

38 

42 

40 

38 

41 

41 

41 

40 

41 

41 

59 

39 

58 

39 

39 

40 

40 

40 

40 

42 

37 

38 

41 

40 

39 

41 

39 

42 

42 

42 

41 

40 

40 

41 

40 

58 

58 


LUELLA  8.  MOWISOM  HULBERT 

LUELLA  B.  NOniSOH  HULBERT 
LUELLA  B.  NORHlSOir  HULBERT 

JOSEPHINE  STAMLET 
JOSEPH I «  STAMLET 
IRENE  SMITH  DIXON 
IREK  SMITH  DIXON 
IRENE  SMITH  DIXON 
EDITH  BRUNETTE  HEISLES 
FAIRBMNCS 
LAURA  LEITM  FLATT 
LAURA  LEITM  FLATT 
OOROTHT  CIRARO  RICHARDSON 
DOROTHY  RfCtMRDSOH  CIRARO 
ALICE  HUTCHINSON 
ALICE  HUTCHINSON 
ALICE  HUTCHINSON 

MRS.  JAMES  DOOR  (DORR) 
MRS.  SAM  STONE 
MRS.  SAM  STONE 
SAM  ANGIE 

NANCY  ELLIS  CRAVES 
LIZZIE  SHERER  RUSSELL 
LOUISA  COFFEY 
LOUISA  COFFEY 
LOUISA  COFFEY 
LOUISA  COFFEY 
GRACIE  MURPHY 


NELLIE  STAR  FINEOAY 
EMILY  UAOE  VIVIER 
EMILY  UAOE  VIVIER 
EMILY  UAOE  VIVIER 

EMILY  UAOE  VIVIER 
MARY  HARRIET  LAnAIRE 

PHILCHEME  HAHLINE  CHAR80NEAU 
AGNES  HAMLINE  VILLESRUM 

ALMA  SUSAN  HUTCHINSON 
ALMA  SUSAN  HUTCHINSON 
MARIE  LOUISE  EELLEFEUILLE 
MARIE  LOUISE  BELLEFEUILLE 
GEORGE  BUNKER 

ISA8ELLE  BELLANGER  MURRAY 
ISABELLE  BELLANGER  MURRAY 
AGNES  BEAULIEU  SHOENBORN 
AGNES  BEAULIEU  SHOENBORN 
FLORENCE  WHITE  MARSH 
FLORENCE  WHITE  HARSH 

JANE  B.  JONES 
ELIZA  MORGAN 


JOSEPH  COLBURHE,  JR. 


CMILOA  BEAULIEU 
CHILOA  BEAULIEU 
HORRELL  JENNIE  FISHER 
JULIUS  BROUN 
ANGEL  I NE  BEAULIEU 


JENNIE  B I  BEAU 
CATHERINE  M.  ROY  CLAPP 
CATHERINE  M.  ROY  CLAPP 

CLARA  SMITH 
ROBERT  WILLIAMS 


NAT    NAH    CO   WAH   BE    OUAT 


PEEN   DIG 


MAH   KO  DAI 

HAN   KO  DAI 

WAY   NE    ZHE    CAN   BOU  EOUAY 

WAY    NE    ZHE    GAM  BOU  EOIAT 

CHE    KE    SNIG 

KE  CHE  QUOD  AINCE 


PUCK  E  NO  6AINCE 
POCK  E  NO  GAINCE 
AH  ZHE  GUN  AT  GAH  BOU  I    QUAY 


WAT  ME  TIG  CSM 


SAM  MAUCH  E  QUAY 


NAT  NO  HO  NAY  Oi^AY 


KAT 

CUAT 

DU8  E  OUAT 

KAY 

CUAT 

Due  E  OUAT 

KAY 

GUAY 

DUB  E  OUAT 

KAY 

GUAY 

DUB  E  OUAT 

ISN 

OLiAT 

GUON  ABE 

ISH 

OJAT 

GUON  ABE 

MO  KO  HON  E  OUAT 
KAH  CE  GAT  WE  NINO 

OSM  KIN  OUAT 
OSH  KIN  0  UAY 
OSH  KIN  0  UAY 


KE  UUSH  AK  rOONCF 
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e?si 
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44 

4? 
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0  i?9e 

M 

S?SW 

?^     1 

44 

4? 

NOIt*   W(!S80IS 
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0    ?ft64 

B 

W?M[ 

1? 

•.1 

58 

»sji.oaovs5 

0    HOC 

H 

K?SW 

?^  1 

44 

*? 

QAA   MlSaOIS 

>SH.0«O<A4 

0    11?^ 

M 

lOI    9   1 

MWSt 

06    1 

44 

42 

LEMOtA   LAFIENIERE 

>SKO«(WS 

0   ?4n 

H 

«?« 

?1    1 

•.6 

41 

FRANCIS   LEADER 

»sv.o«o<«? 

0   i^ii 

M 

S(MU    ( 

S-4( 

09 

46 

.0 

JULIA   KETCNUM   NUlLANfT 

>Si40«09S/« 

«    16?1 

M 

*?%u 

17 

«S 

59 

JIX.IA    KETCtMl    NUILAMET 

^sJ^oeo9^«* 

0   ?114 

M 

E?SW 

?7 

-6 

42 

SIMOM   MLLAMCER 

<SV.08<W9 

0  icm 

M 

LOT    1    j 

•4(SU 

10 

44 

40 

CHARLOTTE    LEGOS  BELIANCEB 

>SKO«0<>60 

0   ?55S 

M 

SWMW   I 

S-vi 

?7 

4S 

41 
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M 
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18 

46 

42 
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JOStPN   lELLAMGER 

»SU080<»6U 

0   ?408 

B 

MUNC    S  «C      »L*    •<,8 

?6 

4? 

41 

JOSCPM   tCLLANCER 
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41 
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41 
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0   0779 
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41 
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46 

58 
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JOSIE    MITCHELL 
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*    .'fV.? 

c 
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56 

46 
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JOSIE    NITCHCLL 
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15 
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-0 

MINNIE    HLWPHT 

»S  44080976 
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M 

MWS( 
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45 

42 

LILLIE    NUBPHT   DECMON 

*S  5- 080976^1 
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SfNW 
SUWU 

55 

?0 

-? 

4? 

41 
41 

LILLY   HiRPHT    DECK* 

^■.^.080978 

0  SOS? 

n 

s?sw 

?0 

46 

42 

MART    UALOROP 

f^j4  0809  78* 

*    ?997 

M 

NUSE     I 

NtSW 

?1 

46 

42 

*URT   UALDROP 
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0   S066 

c 
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?? 

44 
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41 
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17 

44 

41 

HATTIE   OOONNEL 
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M 
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14 

44 
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<URT    SAICt    EICHSTAOT 
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N 
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41 
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fSl-.08lO?? 
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58 

SHOW   UUW   AUSH   E    QUAY 


CO   GOG 

CO   GOG 

CO  GOC 

NUt   IM   AY    OJMIC    ISH   KIMG 

NLIS   UN   AY    CUMIG    ISH   KUMG 


SHAH   BONOE 


y*H  UAUSH  KAISH  EENCE 
W*H  WAUSH  rAISH  EENCE 


UAY  JE  CHAL'C  0  GE  SHIG 
MAY  DUAY  AH  JE  UON 


MO  KAH  AH  HO  OUAINCE 
HO  UAH  AH  MO  ODAIHCE 


MAH  JE  CE  SHIG  0  OUAT 
KAM  JE  ti    SM!G  0  OUAY 


AH  BE  JE  GE  SHIG  0  QUAY 


0  CISH 

KAH  GE  GAY  OUAY 


BE  d*l;n  ah  OUCO 

MAH  JE  AUN  AH  OUOO 


UMI 
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*-2471 

0-4815 

4814 

2488 

2495 

4819 

5057 


0-5072  n 


*-5122 
0-3000 
0-5216 
0-5216 
*-1420 
0-4460 
0-4470 
*-1548 
*-1717 
*-2208 
0-4681 
*  2296 
0-4823 
0-4826 
*-2515 
0-4494 
0-4494 
4494 
3121 
5070 
-5082 
2694 
■3150 
5150 
0-3150 
0  3150 
0-5609 
0-5609 
*-2047 
0-5668 
0-5669 
*-2079 
2139 
3724 
3754 
2522 
-4214 
2542 
*-2566 
0-4841 
0-4845 
*-2887 
*-2887 
0-4986 
*  2894 
0-5003 
0-5090 


C  U2NW 

M  S2SE 

H   SWNW  &   NWSW 

C   SUNU  &   NUSU 

M  E2SE 

M  U2SU 

C  SWSE 

M  S2NU 

M  NESW 

M  S2NE 

N2SE 

N2SE 

N2SE 

N2SW 

E2SU 
M  U2NE 
H   N2NE 

MESE 

NESW 
C  LOT  5  t  SENU 
M  LOT  4  C  NUNU 
N  U2NW 
H  U2NW 
B  E2SE 
B  U2SU 
B  N2NE 
B  NWSE  ( 
B  S2SE 
M  E2NU 

M  LOT  2  t  SWNE 
M  E2SE 
H  W2NE 
M  E2SE 
C  N2NU 
B  LOT  7 
b  NUSE 
B  NUSE 
C  W2NE 

M  NENU  (  NWNE 
B  E2NU 
N  E2SE 


NESW 


t  NESE 
t  NESE 
t  NESE 
t   NESE 


5079 
-1880 
■1391 
■2106 
2152 
■3860 
2481 
4925 
5012 
4925 
4985 
1556 
1857 
1393 
2002 


M  SENE 

N  SENE 

M  SENE 

M  SENE 

M  W2NW 

M  U2NU 

M  SENU  NESU 

M  E2NU 

M  E2SU 

M  S2SE 

C  SUNU  &  NUSU 

H  S2NU 

M  NUSU  I   NUSE 

M  N2SU 

B  LOT  2 

C  S2NE 

M  LOTS  3  i  4 

M  E2SE 

B  E2SE 

B  NESU 

M  NUSU 

M  LOTS 

M  LOTS 

C  S2NU 

B  SENE 

SUSE 
B  NENE 
B  E2SE 
C  E2SU 
B  SESE 
M  E2NE 
B  S2SU 

LOI  3 

SENU 

N?NE 

SENE 

NUSU 

SENE  &  NESE 

SENE  £  LOT  1 

NESE  &  SUSE 

S2SE 


£  8 
I   9 


(16) 
24  145  40 
15  145  58 
24  145  40 

22   146  42  M*RT  SEELTE 
29  146  58  M*RY  SEELTE 

50  145  41  LULU  M.  UMCEEIELO 

54  144  59  LULU  M.  UAKEEIEU) 
17  145  58  IDA  E.  UAKEEIELO 
52  145  42  IDA  E.  UMCEEIELO 
52  145  42  IDA  E.  UMCE£IELO 
52  145  42  eUTN  UMCEEIELO 

52  145  42  RUTH  WMCEEIElO 

26  145  42  ftOSIE  LIBST  LEITN 

55  145  42  LAURA  LIB8Y  ANDERSON 

27  145  39  LAURA  LIB8Y  ANDERSON 

15  144  58  KATHERIME  M.  DURANT 

16  146  42  KATHERIME  M.  OURANT 
26  145  40  OUAN  OOSN  JOUROAIN 

01  145  40  MARGARET  BARNEY  BENSON 
05  145  40 

03  144  58  MARGARET  BENSON 

16  144  41  NELLIE  RAOLEY  OOONNELL 
11  144  42  UILLIAM  AUGUSTINE 

11  144  42  UILLIAM  AUGUSTIN 

04  141  38  NANCY  JONES  RILEY  A.  BAD  BOY 
15  142  37  NANCY  BAD  BOY 

51  142  57  CHARLES  BELLANGER  TROTUOOO 

19  142  58  CHARLES  BELLAMGER 

17  141  40  NANCY  MARTIN  KETTLE 

12  145  40  MRS.  GEORGE  OJIBUAY 
01  145  40  CLARA  PEMBERTON  £0X 
12  145  40  CLARA  PEMBERTON  FOX 

29  145  40  ESTHER  UAKE£IELD  MCINTOSH 

20  145  42  EMMA  SMITH 

20  144  38  EDDIE  MCGILLIS 

50  141  58 

29  141  58 

29  141  58 

15  146  58  JANE  (JESSIE)  LAPRAIRIE 

15  145  40  JESSIE  (JANE)  LA  PR*IRIE 

15  142  59  *LICE  EOSTER  MOOERS 

28  145  42  *LICE  EOSTER  MOOERS 
17  144  42  LOUIS  VIVIER,  JR. 
17  144  42  LOUIS  VIVIER,  JR. 
17  144  42  LOUIS  VIVIER,  JR. 
17  144  42  LOUIS  VIVIER,  JR. 
09  144  41  CHARLEY  GARDEN 

09  144  41  CHARLEY  GARDEN 

22  144  40  THOMAS  GARDEN 

22  145  41  LIZZIE  GOCDUIN  SHEPPARO 

22  145  41  MAUD  AB8IE  GOODWIN  GARDNER 

15  146  59  MAUD  ABBIE  GOODWIN  GARDNER 

08  145  58  JOSEPH  RICHARDS 

05  146  41  JOSEPH  RICH*RDS 

33  146  41  V1T*LINE  IS*BELLE  C*JUNE 
20  144  40  NELLIE  M*01SON  G*LL*GHER 
07  U1  41  EURENE  U*RREN  TOBIN  MOORE 
07  143  58  MARG*RET  KEEZER 

03  143  40  CECELI*  VORNUALO  WALDORF 
56  144  41  CECILIA  VORNUALO  WALDORF 
54  142  42  MARY  E.  BEAN  HUSEMAN 

56  141  58  ELL*  MARTINEAU  POKEZUINSKI 

12  145  42  ELL*  M*RTINEAU  POKEZUINSKI 

07  146  42  MARY  THOMPSON 

07  146  42  MARY  THOMPSON 

29  145  58 

02  141  42  MAMMIE  BARNESS  RICHARDSON 

54  142  42 

51  141  42  MAMMIE  BAPNESS  RICHARDSON 

26  142  58 

24  145  58  JENNIE 

56  141  40  PETER  OOUCETTE 
23  144  40  ELLEN  DAIGLE 

04  U1  42  COR*  BELLE  LUCIER  HOOVER 
07  144  58  J*CK  *HCEN*USH 

09  U3  39 
14  143  39 
09  143  59 
33  U3  58  CHARLES  NOD  IN  KEG 

25  144  38 

01  146  42  MRS.  T.  GOURNEAU 
21  146  58  PAUL  JOHNSON 

05  146  39  S*R*H  VAN  NETT 


M*H  JE  ALW  AH  OUOO 

CHE  BO  BE  OUAY 
CHE  BO  BE  OUAY 


NOW  AN  CUMIG  0  OUAY 
MOW  AN  CUMIG  0  QUAY 
OUAN  DOSM  JOUROAIN 


UAY  ZOU  E  OWON  AY  BE  OUAY 


NAUZH  AH  KEENCE 
NAUZM  AM  KEENCE 


P£  VIAH  BICK  0  QUAY 
T*H  BUS  *USH  E  OU*Y 


Z*Y  ZAH 

NAY  TAN  0  SAY 

NAY  TAH  0  SAY 

NAY  TAM  0  SAY 

OGE  MAN  UAH  TAY  BE  OLMY 

OGE  MAN  U*H  T*Y  BE  OUAY 


NAH  UAH  OJMIC  0  OUAY 
NAM  UAH  CUMIG  0  OUAY 
PE   NAY    (*Y   S£   BU»i) 


E   QUAY   Z*INCE 
KAH  CHE   Y*INCE 


NO  DIN    ISH   KJNC 
0   GE   MAH   UE   GAN   BOW   E    OUAY 
0  GE   MAH  UE   G*H   BOW  EOUAY 
0  GE  MAM     UE   GAM  BOW  £  OUAY 

EOU*Y   MUCK 
E   OU*Y   MUCK 
P*UL    TO  BE   WAIS 
E   OUAY   AUN  E    COBE 
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»sv.oei 

FM4081 

Fsuoai 

fSV.081 
fS540«1 


100 
lOCA 

100« 

10^ 

105 

low 

10M 

104 

10^ 

10^* 

106 

106A 

108 


FSUO«no<i 

rsVkOisnio 

fSi*  081111 

fs  1*08  nil* 


fSKoenu 

>S540811UA 
fS540811Ua 

FM408nuc 

f^woenuo 

fsuoeiiuf 

Fswoenis 

fSKOsmsA 

FSU081119 
FSS40811?0 
FS)4081W4 
FSV.08112)' 

FSUoeiu'B 

FSJ*0811?<J 

Fsuoen^v* 

F^i408nj1 
F^5408111U 

FS}40ei1U 


FSW081155 

Fswoeins* 

F5V.08n57 
FSH0811i8 
F^k0811MU 

FSi*oeiij9 

F^v.oeiuo 


F^J4061 

FSV.oei 

F^W081 
FSK081 

rsKoei 

FSH081 
FSW081 
F^K.081 
F^VtOBl 
FSJ40B1 


UOA 

141 

141f 

uj 

144 

144A 

144B 

14^ 

145* 


FSV408114/>A 

F5J408114A0 

F5j408114At 

FSJ4  081148 

fSj4 081150 

F5J40811S0* 

FS5408115?B 

FSJ408115W 

F5V408115S 

FSV.0811SSA 

FSV4  081160 

F5V4081160A 

»si4oeii6i» 

F5V4  08116^ 
f5j4  08116^* 
FSV.081165 
F5i408116U 
F5j408n64 


0  55«V 
0  55«<? 
0  JV89 
*  ?04V 
16^1 

^040 

?040 
V>41 
19W. 
0    565/ 

0  int, 
»  ;i?5 

»    ?97^ 


K    LOT     i    I    Hf'.W 

M  LOT    }  t  Htsy 

M    LOT     5    1    Nt&M 

•»   f?SW 

H    SUNU    I    LOT    4 

H 
M 
M 

c 

M 


swsw 

H    MUSf    t 

c 
c 


Hist 


f5V.081108A        *    .>vr> 


*  ,'<.i.4 

»  ^'.rb 

A  ^'.7r 

0  SCXjI 


0  S080 
A  5041 
A  5041 
A  5041 
A  5041 
0  5080 
0  45/4 
A  ^'181 
O  4915 
A  2?94 
0  58^6 
0  4064 
0  4085 
0   4086 

A  2rw 

0  4545 
A  19A4 
0  4901 


SfM    1 

LOT     1 
S«  ".f 

lUI     '' 

sjsj 

t>'sw 

MUSE    t   N(SW 

LOT    B 

101    5 

LOT    8 

LOTS    5   i    7 

LOT    2 

LOT    9 

%2   OF    LOT    6 


W    M^    OF     LOT    6 
LOT     5   t   MSW 


I   Stwu 


LOT  ;> 
m  u?st 

NVSU    1    MJMU 


f5j40811V4A        0   4901    » 


A  ?9i; 

A  i<)\T 

0  55?4 

A  19^5 

A  1975 

O  55  55 

0  5567 

A  ?010 

0  5608 

0  5608 

A  1959 

O  5654 

0  567? 

0  56^5 

A  ?078 

A  ?07» 

0  57^5 

A  ?J62 

A  ?^57 

0  5878 

0  va.Ti 

A  2,\>1 

O  4755 

A  ?4V 

A  516? 

0  5684 

0  ?491 

A  1816 

0  590? 

A  ?559 

A  ?55  7 

0  4581 

A  ?188 

0  4597 

A  ??05 

A  ??W 


stsw 

Nf  nu 

am  t  SUM 
&2« 

SUMU 
SE« 
5UMU 
Stilt 

c  w?wt 

C    U^Hl 

M    Mist     t    Hi  SU 


UMW 
StNU 


N(inj 

NtSt 

susu 

LOT     1 
W?MU 
SUMt    t 
SUNf     I, 

U?MU 
S^WW 

U?Ni 

s?s« 

SESU 

LOT    4 
H    II^IIW 
B   SUSU 

StMW 
C  N?IIU 
B   t?SU 

E?SU 

N.'SU 

s?>ru 

>IWIIt     t    MUSI 
LOT     7 

sunt    t    »USt 
W?MW 
S?«lt 

WWSt    I    Nt&M 
H    &?MU 

n  L?itf 
s?iiw 

E?SU 

NESl    1    SI  WE 

NESU 
numE 


15  U5 

15  145 

\i  145 

18  144 

04  U5 
11  146 
10  144 

14  146 

05  145 

05  145 

06  146 

07  U5 
0?  145 
55  144 
02  14  5 

55  144 
10  145 
51  >45 
ii  145 
?8  145 
05  145 
W  145 

15  145 
0?  14? 
JO  141 
tt  142 
)6  146 

05  144 

56  146 

18  146 
21  146 
56  146 
10  146 

19  14? 
0^  144 
15  146 
U  146 
10  K6 
50  V46 

06  U5 

55  U6 
?7  145 
?8  145 
?7  145 
?8  145 
i6  146 

56  146 
?5  144 
15  145 
14  14J 


04 
0? 

11 


145 
144 

144 


?9  146 

05  144 

05  144 

5?  144 

04  145 

5?  146 

?8  146 

19  146 

19  146 

?1  145 

?4  14? 

??  U? 

08  U5 

Zi  U1 

?5  141 

15  146 

56  146 

W6  V*5 

JO  U5 

15  145 

27  141 

?7  145 

14  U4 

?J  U5 

22  U5 

QJ  145 

14  145 

?6  145 

22  144 

18  KJ 

19  14J 


40 
40 
40 
40 
40 
40 
40 
41 
J8 
41 
59 
58 
58 
58 
58 
58 
4? 
58 
58 
4? 
59 
40 
40 
J8 
40 
M 
41 
58 

41 
40 

58 
58 

40 
41 
41 
41 
41 
59 
59 
58 
J8 
59 
59 
59 
J9 
58 
J8 
59 
58 
J8 

40 
41 
41 
4? 
41 
41 
J8 

41 
40 
40 
40 
40 
41 
57 
J7 
J« 
57 
57 
58 
40 
Y) 
J8 
41 
59 
J8 

41 
40 
40 
4? 
J9 
4? 
40 
J8 
J8 


(17) 


ACMtS  i.  GAKOCM 
MMT  NUTCHIHSOI 
NMT  NUTCNIMSa 
MART  MUTOII 
ADA  PtAVT 
tLlSAH  tOUiCT 
SUSAJI  ROUIET 
E  L I 2A   (I 


0  QUAY  GUN 
0  OUAT  GUN 
0  OUAT   CUM 


■LAIS  aocDm 
eu;a  iic)mm>c  ilak  ooodih 


MUD  taMf  SS  UMMtt 

CATMtRiMf  BfAtrr 

ESTMC*    at««fT 
ES1MM   tfMItT 


aiSAM  MKPn 
SUSAN  xystpm 

SUKAN   JOKM 
lUSAM   XSfPM 

<MM  xatM 

SUSAN    XWM 
SUSAN   nilT 
SUSAN  KtlLET 
MAST    SHiaOOK 
JAMtS  nNKBioa 
MMlIf   EAKIB  MM 
HAST    SLOAN   MIECll 
lODA    FOISTRUI   SHOCNSONN 
VlOtA    laSTRtJM    FOSTfB 
VIOIA    FCXSIBIJN    FOSTER 

louitA  mmmi  tnjm 

LOUISA  aUMMT    SUNK 


JAMtS   BtA« 
JAMES   BEA* 

LMCT  HMUMIT   tOSSIEB 

lUCT   PEBSAULT 

NAMCT   UMIOEN 

NAMCr   CMMN 

ENMA  aOUUY   aU.Lt«MN 

EMM  BflULEV   BUtLIMN 

KSST  oooowia  uco 

f 

f 


FAMMT  flocMHi  maon 
Eii2AHTa  imuu  m 

EllMHTB  EUKMI  OK 


TSiKEB 

Tsiaa* 


MRS.    NEUIE    KdZlt 

MRS.    KEEZt* 

MRS.   OUER 

MAST    CXXXmAN   STIGtR 

uitMmin  ANTfu  Ria 

ELIIAMTH  ANIELl.    IICE 
FRANC   ClASS 
JENNIE    LAPRAIIIE 
ARTHUR    CRAY 
ARIHUI  CMT 

U;2IE    SOT   BMX  aCRCT 
LU71t    ROT   BUCK    CHtMr 
SUSAN  ROT   SCMOCNSORN 
MAST   MCOOMNELl 

MART  maxmmn. 

CHARLOTTE    LAtAHO 
CNARLOTTE 
ANNIE    ILifKINS 


0   GUAT   UK    AM    BU   0  OUST 
0  OUAT    UK    AM   BU    0  OUAT 

E    OUAT    ZAINCE 

KE    UE    TAH   GUOM   ABE 


K£   CNE   CAN  DAT   OUAT  7AtHCE 

CE    CNE    GAM  OAT    OUAT  ZAINCE 

KE    CNE   GAM   DAM   OUAT  ZAINCE 

KE    CHE   GAM  DAM  OUAT  ZAINCE 

U    CNE    GAM   DAM   OUAT  ZAINCE 

KE    CMC    GAM   MM  OUAT  ZAINCE 

CMINC  UAM   OJHIC   0  OUAT 
nOU   KIN   AT   RUSN   E   ODAT 


TAH  uue 

TAN   UU8 

KO  BE  OUAM  KO  XENCE 
(0  K  OUAM  KO  JCENCE 
KAT   DAM   KE    GWON 

NE    ZMO   AN    St    GAT    OUAT 


Pi    SHtU   UAINCE 
n    SMtW    UAINCE 


yST  I    MU8  £   OUAT 
MAT   E    IHje   E    OUAT 

KE  zm  BAIWCE 
Kt  CMC  BAONCE 
KE    WE    BAONCE 


OUOB   0  OUAT 

mm     TOG    UAT    WAT    ALM    AM    OUOO 

«M2l    TOC   UAT   UAT    AUH   AM  OUOI 

0  DM   CA   NAUN 
CDAM   CA   NA(.M 

UT   TAM  KE   UE    CAM   KM  EKE 
KAT    TAM   KE    UE    GAM   BOM  EKE 


riN  »E    GAT    AUSM  I   «UAV 


UMI 
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F5J4081167 

F5J4081167A 

F5J4081168 

F534081169 

f5J408n69A 

f 554 0811 70A 

F534081172A 

F5J4081173A 

F5340fi1175 

F5J4081175A 

F5J40811758 

F5J4 0811750 


A-2541 
0-4838 
A -2586 
0-4863 
A-273S 

A -2792 
A  2807 
*  2863 
A -2863 
A  2863 
0-4942 


F5J4081176  0-4-995   C 


F5540ei176A 

F5J4081177 

F554081177A 

F5J4081179 

F5J4081180 

F5J4081180A 

F534081181 

F534081183 

F534081183A 

F5J40ei186 

F55408n86A 

F534 0811868 

F534 081187 

f534081188 

F534081188A 

F534 081190 

FSJ408n90A 

F5J4 081191 

f 534081 192 

F554081193 

f 534081 194 

F554081194A 

F534081195 

F554081199A 


A-2918 
0-5171 
A-3150 
0-3748 
0-3918 
A-2578 
A-2579 
A -2596 
0-3927 
0-4097 
A-2720 
0-4097 
A -2226 
0-4316 
0-4316 
A -2494 
A -2494 
A- 2855 
A -2883 
A-2901 
0-2900 
O-2900 
0-3495 
0-3912 


C  N2NE 
8  S2NE 
C   NESU  &  HUSE 

E2SU 

S2N£ 

E2SE 

S2N£ 

U2SE 

N2M2SENE 

LOT    3 

SWNU 

MENU 

NUNU 

SESU 

MENU 
C  N2SE 
H  N2NE 
M  S2NE 
M  E2NE 
H  E2NU 
C  N2NE 
H   N2SE 

N   LOT    1    i   MENW 
M  E2E2SESE 
B   SE  NU 
B  S2NE 
B  NUSE 

SUNU  &  NUSU 

LOT    2  &SUNE 

LOT    2  &   SUNE 

LOT    1 

LOTS    1    &   2 

NUNU 

NENE 

SENE   &  NESE 


F5J4081200         0-3913  B 


F534 081201 

F5J4081201A 

F5J4081201C 

F5340812010 

F5J4081202 

F534081202A 

F534 081204 

F534 081205 

F554 081206 

F554081207 

F534081207A 

F534081208 

F554 081210 

F534081210A 

F534 081211 

F554 081212 

F534081212A 

F534081212B 

F5J4 081213 

F554 081214 

F554081217B 

F534081217C 

F5J^ 081218 

F5J4 081221 

F534 081222 

F534 081223 

f534 081224 

F554081224A 

F534081224B 

F534081224C 

F5J4081225A 

F534081225B 

F534081225C 

F5J4081225E 

F5J4 081226 

F534081250 

F554081230A 
F534 081232 
F5J4 081233 


0-3914 
0-3914 
0-3914 
0-3914 
0-3932 
A -2590 
A-2688 
A -2689 
A -2690 
O-4078 
A -2699 
0-4110 
0-4477 
A- 1692 
A -2897 
O-5010 
A -2949 
A -2949 
O-5017 

0-4159 
0-1577 
0-1577 
A- 1874 
0-2587 
0-2687 
0-2945 
0-2946 
0-2946 
0-2946 
0-2946 
0-3372 
3372 
3372 
3372 
1880 
3989 


A -2630 
0-3996 
0  4044 


SESE 

SUSU 
U2SE 
B  SUNU 
LOTS 
LOT  4 
NUSU 
B  NUSU 
6  NUSU 
B  LOT  5 
B  LOT  5 
S2SU 
S2SE 
LOT  4 
U2SU 
E2SU 
U2SE 
B  E2NE 
M  U2SU 
N2NU 
LOT  2 
U2SU 
LOT  4 
S2NU 
S2NW 
SESE 
NENE 
E2NU 
LOT  3 
LOT  3 
E2SE 
B  U2SU 
B  N2SU 
N  LOTS  3 
LOT  5 
LOT  5 
LOT  5 
LOT  5 
N2NU 
N2NU 
N2NU 
N2NU 
U2SU 
SESE 
SUSU 
B  LOT  7 
B  U2SU 
M  N2NE 


1  &  3 


&  SUNU 


i.   SENU 
&  SESU 


NWSE 

NWSE 


i,   9 

&  SESU 
&  SESU 
&  SESU 
&  SESU 


07  143 
02  142 
18  144 
05  146 

04  145 


06  146 
10  143 
12  144 
17  146 

31  146 

35  146 
J5  146 

36  146 
20  143 

29  143 

32  1U 
15  143 
15  143 
15  143 
50  146 

08  146 
05  146 
19  145 

31  145 

09  141 

30  142 

32  142 

04  143 

05  143 
05  143 

14  145 
03  145 
25  145 

15  144 
15  144 

19  145 

20  145 

08  144 

09  142 
09  142 

09  142 

10  142 
17  142 
17  142 
19  142 
19  142 
?4  143 


02 
01 
01 


146 
143 
143 


01  143 
21  145 

15  141 

17  144 

16  146 

18  144 
56  146 
30  143 
24  145 
24  145 

12  146 

13  146 
20  144 
13  145 
13  145 
23  145 
12  141 
26  141 
50  143 
06  145 
06  145 
06  145 
06  145 
10  145 


10 
10 


145 

145 


&  sum 


10  145 
28  144 
14  142 

13  142 
18  141 

14  142 
20  145 


58 

42 

58 

42 

42 

42 

40 

39 

38 

40 

40 

40 

40 

58 

58 

38 

59 

59 

41 

41 

39 

39 

41 

41 

40 

41 

41 

41 

41 

41 

40 

40 

38 

38 

58 

41 

41 

39 

42 

42 

42 

42 

59 

39 

39 

39 

41 

42 

40 

40 

40 

41 

58 

41 

59 

39 

42 

38 

39 

39 

38 

58 

41 

41 

41 

39 

38 

38 
42 

38 
38 
38 
38 
40 
40 
40 
40 
38 
42 
42 
42 
42 
39 


(18) 

FRED  KEEZER 

FRED  KEEZEI 

RAYWMD  KAN 

HA2EL  E.  STILLWELL 

HAZEL  E.  STILLUEU 

ELLEN  STILLUEU  ALBERTSON 

MAMIE  MEECR 

MRS.  JACK  DUtKLET 

ANNIE  ANNAUAUSM  CLAISE 

ANMIE  AmWMUSH  CLAISE 

ANNIE  ANNAUAUSH  CLAISE 

ANNIE  ANNAUAUSM  CLAISE 


ELIZABETH  ESTES  BORST 
ELIZA8ETN  ESTES  BORST 

RUTH  BELL 

RUTH  BELL 

MABEL  lELL 

ANMIE  SLOAN 

ANNIE  SLOAN 

HART  HELEN  OTTO  BROOETTE 

MART  HELEN  OTTO  GROUETTE 

MARY  HEUN  OTTO  QROUETTE 


MRS.  HANLIME  CURTIS 
HAMLIN  CURTIS 
MRS.  JOHN  SKINAUAY 

CHARLES  MOOSE 


GEORGE  WEAVER 


NORA  BRURETTE 

NORA  BRUNETTE 

CARRIE  COOPER  MOORE 

LILY  COOPER 

CLAUDE  COOPER 

KATHERINE  HAYOER  REED  STONE 

KATHESINE  NAYDEN  REEO 

NAPOLEON  ROT 


LIZZIE  M.  KEG 
SAM  CLARK 
SAM  CLARK 

MRS.  HENRY  SUTTON 


MABEL  URICMT 
T.B.  BEAULIEU 
T.B.  BEAULIEU 
CATHERINE  ST. 
CHIEF 


JOHN  tXJNKLEY 


JACK  PAP  10 


WHITE  EARTH  BAHO 
ANNA  WHITE  FOX 
MAMIE  SLOAN  HUGHES 


KE  WAY  DIN  0 

OUAT 

MAH  JE  CUMIG 

0  OUAT 

MAH  JE  CUMIG 

0  OUAT 

MAM  JE  CUMIG 

0  OUAT 

MAH  JE  CUMIG 

0  OUAT 

MAH  KO  DAT 

MAH  KO  DAY 

UAH  JAY 

NE  KE  BAJN  E  OUAT 
TAT  BUS  E  GE  SH 1 G 
TAT  BUS  E  KE  SHIC 

PEENC  GUAY 

WAUSH  EENCE 

SMAH  BUAY  WAY  GE  SNtG 

BE  SAUN  E  GE  SHIC 

KE  CHE  UN  NUNC 

KE  CHE  UN  NUNC 

0  ZAH  WUM  NUN  NEE  OUAT 

MAY  OUAT  BIN 

QUAY  SE  GOOD 

CHE  OGE  KAH 
CHE  0  GE  MAM 
CHE  0  GE  MAH 
CHE  0  GE  MAH 


KAY  CHE  UE  CE  GAM  BOW 
KAT  CHE  WE  GE  GAM  BOW 

AH  KAH  UAJN  JIG 

NE  0  GAH  BOW 

NE  0  GAH  BOW 

NE  0  GAH  BOU 

MO  OUAT  UE  DUN  0  OUAT 


*  GUNC  GOUS 
A  GUNG  GOUS 
KAH  OEEN 
NOW  E  GE  SHIG 
MAT  MIS  CO  HO  UAT 
IN  DE  6AINCE 
AM  WAUS  E  OLiAY 
AH  WAUS  E  OUAT 
AH  UAUSE  OUAT 
AH  UAUSE  OUAT 
0  ZHE  NE  OUAT 
0  ZHE  NE  OUAT 
0  ZHE  NE  OUAY 

KE  UE  TAH  CUMIG  0  OUAT 


MAMIE  SLOAN  HUGHES 
LOUISA  BRANLET 
ALFRED  WARREN 


MO  SANCE 
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" 

»T 

IIM 

l',uofi^:^'<k 

« 

?^w 

t 

1.0TS     5 

(     4 

?5 

14? 

40  »<K*   BJIC80T 

KE   Uf    TAM   AUM   AM   BE    OUAT 

(Suoeu'Vft 

0 

Kr\s 

H 

W^&U 

26 

US 

4?  (ii»*a  f,  scHt»>»  awis 

KAH   inu   E    OUAT 

fs^»081^v^* 

A 

iwti 

H 

SUMW    t 

NU'.y 

22 

US 

4?   UtACf    E.    SCMtAM   l.Ey|S 

KAH   SOU  E    OUAT 

fSHoei^i^ 

0 

kTiO 

■ 

SWSt 

A) 

u^ 

59 

HC    (MM   t    BE    MAIS 

fSV*061?W 

0 

snv 

M 

w<'su 

56 

145 

59  MBS.    MDtEU  DAUFT   DEEM 

OKE    2HC    AUN   AN   0110)   0  OUAT 

f">Vt.0«K'5'»« 

A 

?110 

N 

lOI     ? 

0^ 

142 

59   WS.    A«0«£W  OAILEY   DEFM 

OKI    ZNC    AUN    AN    QUOD    0   OUAT 

fSV-O*!??* 

A 
A 

5110 
5110 

H 
B 

E  ?f  ?««f  ■; 

,y 

1  1 
11 

14? 

u? 

59  mi.    ANDtfW  OAILET    DtEW 
59   MRS.    AMOtfW   DAIIET   DEEM 

CXE    2HC    AUN   AN   QUOD   0  OUAT 

(SU0«l^i9« 

E«?1ttSW 

OKE    2HC    AUN   AH   OUOD   0   OUAT 

^^v.o81^*o 

0 

0619 

I 

S?Sf 

19 

141 

59   Kmu    SMITN 

^^v.o«1^«l1 

0 

19^ 

I 

1 01    8  1 

,  m  sy 

?S 

141 

58    TNCMAS   MMTIM   HOUHTAIII 

AM   SUM   AM   Ct    UABE 

F^Vkoauii" 

0 

?fe91 

B 

{?WW 

?1 

u? 

58   ylLLlE    *«THL« 

KAM    Gf    UAT    AH    HAH    QllOT 

»^i40«KHU 

A 

i8ro 

C 

f  ?sw 

07 

144 

58 

AN   NAN   ME    At  MCE 

fSKoei^** 

0 

5589 

M 

•?« 

09 

I46 

42   EVA   FQjr   SUCtlt   OATOCCa 

ME    2MEEK   t    DJMIG  0  OUAT 

fSS*  081^4** 

A 

1881 

■4 

lOI      4     1 

,  wsy 

19 

U6 

41    EVA    FCM    SUCKE»   OATDOOa 

ME  ;neek  e  cumig  o  ooat 

rss*0«i?4A 

0 

44  n* 

C 

»?»* 

50 

US 

58   AMTOINC    SMITN 

PAT    SAT    CAUSM 

FSV*oev*9 

A 

2l'^] 

C 

UtH 

20 

U6 

58   CATnHlill    1.    BA«»EnE    jOhnVW 

f%i^oei?^f)* 

A 

2n\ 

M 

l(<H(f 

10 

U5 

40   AMM   MfECN    JAMSSEN 

fsuoau'^' 

0 

49<X) 

•« 

w.>sy 

?4 

1»6 

40   MAoCIE    *M«ST»OMC   SAM 

AN   2M0U  E    GAM   BOU   E    OUAT 

^^v.o«^>^'» 

A 

?R54 

H 

f?sy 

?4 

U6 

40    MA&CIE    *«»»ST»0«    SAM 

AN7M0U  E    GAN   BOW   E    OUAT 

»Si*0«U".S 

A 

1  5.H) 

C 

LOTS    4 

t  ■) 

07 

144 

58 

MAT    ;MUC    E    TAlrtH    E    OUAT 

fsuofl^>^.•;, 

0 

59  W 

M 

-.>xt 

55 

US 

41    MART 

E    OUAT    2AIMCE    ISH 

nu()e^.'^« 

A 

i'68^ 

c 

{?su 

15 

US 

58    JUUA   BEAUilEU   SIOAM 

'SV.OOI^'.V 

0 

» 1  'A 

M 

SWSU 

WJNU 

I4 
.'5 

146 
146 

41    LE«A    FOtST*'*   OESIZlEIS 

41 

nV,Ofli?(V) 

A 

:r',: 

M 

t:ll      5     1 

I  S{«y 

0^ 

U5 

41     I«a:EI    MtX-DE* 

»^W0«1?fe.' 

:') 

4M/ 

M 

I  01      4      ( 

i  sy»«y 

04 

U*. 

41    ClAHA    J.    ESTET    MEyeERT 

fS5*o«u'e>»'» 

* 

^.'66 

H 

S.'iftJ 

05 

1-6 

40   CLA«A    J.    ESTET    KtyBEBT 

fSV.OflV'(S^ 

»M9 

M 

K'« 

18 

U4 

41    »OSt    ESTET    «LA8a 

fSJ-OOI.'fe* 

0 

4144 

M 

y.>i»w 

?9 

U6 

41    ABB  IE    KI«G 

fSV.aaK'6S 

0 

414') 

M 

a.'su 

.>0 

146 

4l    MABCABET    H  KG   MUEBS 

f^v.aei;M> 

0 

4l4S 

c 

lOIS    1 

t  ^ 

0^ 

US 

58   CLA8A   PfAAL    BAIER 

f5U0«K>fe6A 

• 

?7V0 

s 

1 01   S 

2^ 

14? 

-0   ClARA   PEARL    BA«£» 

fsuoeu'ft** 

A 

i'TiO 

c 

s.iiv/ 

05 

US 

58   CLARA   F>tA»L    BA«E» 

»s^.oei?f.^* 

0 

4St>1 

M 

O^ttW 

V4 

U6 

40 

0  MAN   KE    2FENCE 

»s!uo«u"f>a» 

A 

^8  76 

r 

lOr   ? 

0«. 

US 

58 

yAH   OE    NAH 

»si*an'.'6'j 

0 

-.97] 

m 

S(su 

KVSU 

04 

5^ 

U5 
U5 

59 
59 

NE    SMO   BE    OUAT 

fs^iia'.'^o 

0 

H9  7n 

n 

xwsi 

2^ 
V4 

145 

U5 

59 
59 

QUOD   AINCE 

(SVkUeu'")* 

A 

.'90  7 

N 

N/Sy 

?s 

145 

59 

QUOD   AlNa 

f^v^oevn 

A 

5111 

8 

s{sy 

WWMf 

05 

10 

U2 
U? 

59   l»U«A   OAKT 
59 

0  MT    AN   yc    GE    SHIG   0  OUAT 

f5v>aai?n 

A 

irv6 

H 

l«UN(    t 

wftni 

12 

146 

59    XISEFTE    MOBRISOM    EMfRSOH 

fsv^oaij^i* 

A 

51^^ 

m 

SfNVI    t 

«« 

15 

145 

59    ANNIE     lAMNCR 

ME    TIG   UU8 

F^v.oei?^/ 

A 

.'^51 

C 

suwu  t 

Musy 

?4 

144 

58   MART    S1EA0 

»SK0«!^^8a 

0 

4 1 0.' 

H 

StSU   I 

sw-;i 

11 

146 

41    HANCT    FOISIRI** 

»suoei?8o 

0 

-74^1 

H 

<i.'sy 

15 

US 

42   MRS.    ROefRT    RAIN 

BAT   lAUM  E    G£    SMIO  0  OUAT 

nv.  Gains'. 

0 

5999 

a 

1 01     7    t    llfSU 

?0 

u? 

40   MART    IREMt    BRANLET 

f5U0«U'«'* 

• 

.'(V,l 

8 

F.'SJ 

IS 

u? 

57   MART    IREMC    BRAMtET 

fSV.oei:«/ 

0 

4^1 

M 

lOIS    1 

1  ? 

50 

l46 

42   EMMA  GAROCN  tOSUEU 

fS^-OBV^M 

0 

i,).'  1  1 

8 

swwy  1 
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141 

41     IDA   BLUt    MCOOUGALL    FARLEY 
IAL«1DSE»    (»«C<EL) 

fSV.0«1?BA» 

A 
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8 

W.'tif 

2^ 

Ul 

40    IDA   BILJC    MUXXJGAIL    FABlET 
LAU«IOS£«    (MOeCKEL) 

fSj*oeu'8<^* 

A 

1^18 

M 

LOI    5   1 

I   SlNy 

02 

US 

59   MART    LEOUIER    STABtET    &E  HUNG 

F5v.aeuxsi 

0 

?8^2 

m 

LOt     ^    1 

I  >tESy 

53 

145 

59 

0  ZHiN  oy  yt  GE  sm;g  0  ouat 

f•,^^06^^')*>» 

0 

1660 

8 

N(SU    1 

WWSi 

08 

141 

41    EL I2A   V.    SUCET 

fs-uoei^w 

A 

19«8 

H 

SWSf 

WUNt 

19 
50 

I46 
U6 

59    ISA8ELLE    CHtSLET 
59 

NE    ZAH   BAIN 

F^V.0«1501 

0 

5.'^« 

H 

LOT    4    ( 

I  SEsy 

19 

145 

40   MET  TIE    TMCMPSOM   MARTINSON 
BEWSOM 

f^v-oaMc 

0 

14S4 

8 

SUNf     1 

nExy 

50 

Ul 

41    ROSINA   BARREL L    COCCE B 

f5S*0«15O?* 

A 

1141 

8 

f:su 

12 

Ul 

58   RCSIMA   BARREL    COCfiER 

fSKOBnoj 

0 

2ns2 

8 

S?S€   f«C     ?o«so 

P«    10 

141 

57 

yAT  yc  AT  cuMiG  OAE 

f5i408no^A 

0 

?85^ 

8 

or  Of 

s.>st 

10 

141 

57 

WAT   UE    AT    aj<IG 

F5U081UK8 

0 

zr>7 

m 

L^SU 

o; 

146 

59   ROBERT    GUI  UN 

fsuoeijo^ 

0 

?ir. 

M 

■IES(    1 

st»t 

06 

145 

59 

KA   DAN   WAN   BE    DAT 

f5i*0«1JO'C 

0 

?i7^ 

M 

NESi    t 

SEtiE 

06 

U5 

59 

KA   DAN   UAN   BE    OAT 

f^UMMorf 

0 

^irs 

M 

NESC    t 

SCNt 

06 

145 

59 

KA  DAN  UAH  BE   DAT 

F^v.o«no« 

0 

SI  78 

C 

SfNU 
ttWSE 

14 
55 

U4 
144 

58   JO«N   CHARLES   FSTfS 
58 

f^V- 061786 

0 

">158 

M 

kL?Mt 

14 

144 

59  HART    DAT 

0  GEE    ZEE 

»sv.oei78/ 

A 

.VTO 

c 

S?«l{ 

05 

146 

58    TIOUS    TURNER 

AH   NE    KO   YAUSH 

fSS*081?TM 

0 

46  TT) 

8 

N.'Mf 

08 

142 

42   AMANDA    MOCMES 

OCAM 

F^J*0ei?B8* 

A 

??8.' 

M 

U?W 

K 

U5 

39   AMANDA   M(XMES 

FSHoei^vo 

0 

46SS 

8 

s^'su 

m 

U2 

42   MARGARET    MOOSE    frfXTy  1  N 

MAN   GEED 

nv.oein?ti« 

0 

166S 

M 

W^Wf 

08 

U5 

41    BENJAMIN   ROT 

»SV.0817^?8 

0 

16AS 

H 

y?itE 

08 

145 

41    BENJAMIN   ROY 

f>v.oei;v4 

0 

5S40 

M 

s.'sy 

56 

US 

41    MART    E.    GALBBEATM   CHAPMAN 

f51«0«lA>^ 

0 

5775 

M 

SUNU    t 

Nwsy 

?1 

145 

41    MART    SNCTSIMCER 

»SV.08i;V8 

0 

5S5A 

M 

N?NU 

IS 

US 

40   LU2IE    STEVENS   MITCHELL 

FSU0818O1 

A 

1997 

M 

U.'S{ 

05 

146 

59   HfNRT    STAPLES 

fSV.  08180? 

0 

5.'f* 

H 

N>'SU 

5* 

144 

42    DANIEL     HAMl INE 

fSJ4081803J 

0-3266  M  N2SU 

FS34081S04 

0-3311   M  S2NU 

f5J4081805A 

0-2084  M  SENE 

F5J4 081807 

0-3446  M  LOTS   2  »  3 

F554081807A 

0-5446  M  LOTS  2  i  3 

F53*081ftnfl 

0-1498  B  U2NE 

F5J4 081810 

0-1576  M  S2SU 

F5J4081811J 

0-3414  M  S2SE 

F55408181U 

0-3414  M  S2SE 

F534 081813 

0-4781   H  NUNU 

5UNE 

F554081816A 

0-5121   C  SESE 

F534 081820 

0-5118  C  E2SE 

F5J40ei826 

0-4339  M  U2SU 

F5J4081826A 

0-4339  H  U2SU 

FS340eiS268 

0-4339  M  U2SU 

F5W081828 

0-2815  B  N2NU 

F5J4 081832 

0-2880  C   S2SE 

F5J4081832A 

0-2880  C  S2SE 

F554 0818328 

0  2880  C  S2SE 

F534 08183* 

0-3735  M  S2SE 

f5J4 081835 

0-5094   M   LOTS    1    I  2 

F5340ai836A 

A-3069  M  (rtSE 

F534 0818368 

A-3069  C   LOT    3 

F534081841 

A -2267  C  W2SE 

F534  081843 

A-2409  M   SESE 

C   SWNE 

f534081844 

A  2403  B   S2SE 

F534 081845 

A-2899  M  LOTS   1   I  2 

LOT   8 

F534  081847 

A-2457  M   SENU  t    SWNE 

F534 081859 

0-4257  N  N2NU 

F534081860 

A-2361    C   SESW  t  MUSW 

F534081861 

0-1856  B   LOT    1    t  NENU 

F554 081869 

0-2110  B  E2NU 

F534081870 

A -0969  B  U2SE 

F554081871 

0-5042  N  SESE 

F534081871A 

A -2970  M  N2SE 

F554081872 

0-1445  M  S2MU 

F534081873 

0-3239  H  SESE 

F 534081 874 

0-0051    B  NESU  &  NUSE 

F534 081875 

0-4237  B  U2SE 

F534 081876 

0-4447  B  LOTS  8  »  9 

LOT    1 

F5540ei877 

0-4442  8   LOT   2  t   SWNE 

F534081878 

0-0066  M  E2SE 

F554 081879 

0-4049  B  NESE 

MWSU 

F534 081880 

0  3559  M  U2SE 

F534081881 

0-3415  M  N2SU 

F534081882 

A- 1594  B  U2NE 

F534081883 

0-2253  M  S2SE 

F5340eim4 

0-2122  M  LOTS  5  i  6 

F534081885 

O-2075  B  E2NE 

F534 081886 

0-1922  B  N2NU 

F5J4081887 

0-1783  B  S2N£ 

F534081888 

0-1765  B  LOT  8 

tOT  6 

F554081889 

0-1763  B  NUNW 

SUSU 

F534 081890 

0-1728  B  S2NU 

F534081891 

0-1598  M  S2NE 

F5J4081892 

0-2492  M  SUSU 

F534081893 

0-2492  M  SESE 

F534 081894 

A- 1010  C  E2SE 

F 53408 1894 A 

0-1292  M  MB  OF  N2SW 

F 554081 894B 

0-1292  M  N2SU  LESS  MB 

F554081895 

A- 1289  B  S2SE 

F534081895A 

A- 1289  B  S2SE 

F5J4081897 

0-4514  B  N2ME 

F534 081898 

0-2004  B  S2SE 

F534081899 

0-4230  B  U2SE 

F534 081900 

0-1194  B  U2SE 

F534081901 

0-2131   «  N2SE 

F534081902 

0-2364  M  SWSE   I  LOI  3 

F534081903 

0-3172  M  W2NE 

F534081904 

0-2653  B  W2SE 

F534081905 

O-2603  B  II2NU 

F534 081906 

0-2371   M  ilUSE 

LOI  5 

f534081907 

0-2573  B  SUSE 

LOT    1 

F534081908 

0-2725  M  N2NE 

Federal  RegUter  /  Vol.  54.  No.  46  /  Friday,  March  10, 1989  /  Notices 


10237 


(20) 
36   144   42  DANIEL   tMNLIHE 

26  144  42  MARY  MOMTIEUIL  UkOOUX 

20  143  41 

05  144  41  MRS.  LIHOSAT 

05  144  41  LINDSAY  NKS. 

13   142  42  JIKIA  MOMME  BEJULIEU 

06  144  41    BEN  B.    ROT 
03   146  42 

03  146  42 

54  143  40  ANGEL  I NE  JORDAN 
56  143  40 
11  145  59 
51  144  58 

27  144  41 
27  144  41 

27  144  41 

24  141  57  DELIA  HOUARO  BELLANGER 
50  146  58 

50  146  58 

50  146  58 

56  146  42  JESSIE  BKIOEL  WILLIAMS 
01  143  39  ELIZABETH  BRISSOiS 
56  144  59  ELIZASETM  MtSIOIS 

51  144  58  ELIZABETH  BRISSOIS 
10  146  38  MARGARET  MOOSE 

23  144  40  MARY  E.  GALBREATH  CHAPMAN 

28  1A4  38 

21  141  37  JOSEPH  SOtOIER 

04  143  39  LIZZIE  STEVENS  MITCHELL 
26  145  40 

36  143  40  JORDAN  ANGEL  I NE 

35  K4  41 

15  145  58  MARY  SNETZINGER 

19  141  58  CHARLOTTE  UAY  JON  E  ME  GUON 

25  141  57  WHITE  EARTH  BAND 

25  145  40  LIZZIE  IROTOCIMUD 
23  143  39 

23  143  59 

32   146  41   SARAH   FRBCD  HMHItl  VOCT 

03    144  42  SOPHIA  UAUCGR 


24 

142 

42 

WHITE 

EMTM 

■AMD 

09 

142 

41 

WHITE 

EARTH 

BAND 

30 

142 

40 

WHITE 

EMTM 

BAND 

31 

142 

40 

01 

141 

42 

WHITE 

EARTM 

BAND 

03 

143  42 

WHITE 

EAITM 

BAND 

18 

U2  40 

WHITE 

EAirnt 

BAND 

17 

142 

40 

16 

145 

40 

WHITE 

EARTN 

BAM 

14 

145 

40 

WHITE 

EMtTH 

BANS 

09 

141 

39 

WHITE 

EMTN 

BAND 

04 

145 

41 

WHITE 

EMtT« 

BMB 

02 

143 

41 

WHITE 

EAKTH 

BAND 

32 

141 

58 

WHITE 

EMtTH 

BAND 

23 

141 

58 

UNITE 

EARTH 

BAND 

01 

141 

58 

WHITE 

EARTH 

BAND 

IS 

141 

59 

WHITE 

EAITN 

BAND 

14 

K1 

59 

U 

141 

39 

WHITE 

EARTH 

BAND 

11 

141 

39 

34 

141 

58 

WHITE 

EARTH 

BAND 

36 

145 

59 

WHITE 

EARTH 

BAND 

05  K5  39  MRS.  «TE«  QUINM 

06  145  59  MRS.  PETER  GWINN 

55  145  58  ELVINA  LADOUX  CHILTON 
13  143  42  ELVINA  U  DOUX  CHILTON 
15  143  42  ELVINA  LA  DOUX  CMIITON 
26  141  39  GEORGE  YELLOWHEA0 
26  141  39  GEORGE  YELLOUHEAO 
12  142  42  WHITE  EMTN  BAND 
WHITE  EARTH  BAND 
WHITE  EARTH  BAND 
WHITE  EARTH  BAND 
WHITE  EARTH  BAND 
WHITE  EARTH  BAND 
WHITE  EARTH 
WHITE  EARTH 
WHITE  EARTH 
WHITE  EARTN  BAW 


30  141  58 
01  141  37 
25  142  42 

01  U5  41 

16  U5  41 
23  144  42 
13  141  57 
13  142  42 

02  145  41 
29  145  40 
56  142  57 
01  141  37 

17  146  42 


AH  BE  TAH  UUSH  ICUO  00«a 
ME  ZHAU  KEKE  SHIG  E  OUAT 
ME  ZHAU  KEKE  SNIG  E  (MAT 


MO  YAIN  MINOE  MO  YAIN 
MO  TAIN  MINDE  MO  TAIN 
AH  UUN  E  G£  SHIG  0  OUAT 

tCE  WE  TAH  CUMIC  0  OUAT 
ISH  PEMING 

KAY  CHE  PAT  SHAU  CUMIC 
ICAY  CHE  PAY  SHAU  CUMIG 
MY  CHE  PAY  SHAU  OWIG 

KAY  BAY  WAY  QUAY 
KAY  BAY  WAY  QUAY 
KAY  BAY  UAY  QUAY 

SIC  IN  UNG  UAY  MINDEHATIEN 

SIC  IN  UNG  UAY  HIIOEMAYIEM 

SIC  IN  UNG  UAY  MINOEMAYIEN 
VAH   GEED 


NAH  GAH  NE  GUON  AY  AUSM 
AH  ZHE  GAH  BOU 

AH  UUNE  GE  SHIG  0  QUAY 
HE  24*0  BE  NAT  SEE  OUAT 
SAN  GOSH  KO  DAT  WAT  KUAT 
CHARLOTTE  UAY  JON  E  ME  GUDH 


ATSH  PON  (AISH  PUN) 
AYSH  PUN 

0  ME  ZHAH  OUOO  OKE 


UAUS  AH  UE  GUN 
UAUS  AH  UE  GUN 


SNAY  SHAY  UAY  ICE  SHICK 
SNAY  SHAY  UAY  KE  SNICK 


UHITE  EARTH 


WHITE  EAHTH 


UMI 
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fSW081<><)V 

0 

2TS0 

{2^;? 

FSj4oai9)o 

0 

?8V0 

M(MW    ( 

LOT     1 

»55*Oei«11 

0 

4441 

UIK    1 

ll(S( 

f^V.  061912 

0 

?960 

NWU     1 

MSw 

FMA  061915 

0 

2446 

usw  t 

SU5f 

^^J*0619U 

0 

?M5 

LOTS    1 
lOT    2 

I    / 

fSJ4  06191^ 

* 

1850 

W2Sf 

r^V.  06191^* 

0 

?51S 

LOT    5 

stsw 

fSJ40ei915i 

A 

1850 

W?S( 

f"SW0«i9nc 

0 

?S15 

Sf  su 

LOT    5 

ISJ4061916 

0 

?48e 

h2«C 

»sj*oai9u 

0 

nns 

U^NW 

fS54 061915 

0 

0941 

NWSU 
MCSf 

FSJ*  081919 

0 

0116 

S2W 

»^j40ei9?t} 

0 

106  J 

■I21IU 

F5U0ei92\ 

0 

1098 

$2H€ 

FSU06192? 

0 

IIU 

u2%l 

f^J*0819?5 

A 

1S95 

LOI    2 

F^J40819?4 

0 

Z190 

LOT    1 
LOI    2 

»M40«19?^ 

0 

0*12 

S2W 

f5540ei92«>« 

0 

04  52 

S2i»t 

f^U0ei9?6 

0 

1818 

S2SU 

fSJ*  0619^7 

0 

18-8 

LOIS    5 

4   15 

F'>J40«19?7» 

A 

156^ 

LO'S    5 

(   6 

FSJ*06192S 

0 

0601 

u2«<w 

Fsuoei9?9 

A 

1S0S 

II2MW 

F^j4oei9y) 

0 

lflS4 

LOT    6  (  Hf^y 

FM4  061911 

0 

1f>69 

t2i~ 

f^J*0619S2 

0 

:nx) 

.015    5 

(    A 

FM4061955 

0 

20*8 

f  2SU 

F^Vkoai9j4 

0 

^9^9 

u2Nf 

F^Vi0«19JS 

0 

\rr, 

LOT    5    I    SWSW 

f^J*0619i6 

0 

25A) 

i«2Sf 

fM40619jr 

0 

5596 

U25U 

F%i40619M 

0 

58  .'4 

u2S* 

Fiuoeww 

0 

18S5 

LOT    9 
LOT    2 

FSV.0619M.O 

0 

lOcN 

HtMW 

LOI     1 

F^V.  061941 

0 

2658 

f?1IW 

FSW)«i9*; 

0 

5S62 

SUMW    I 

NUSU 

FSi*06194j 

0 

0252 

DUMf 

Sf  SU 

F^J4  0619*4 

0 

5/12 

S2Si 

FM406194S 

0 

1898 

LOT    2 

FSJ4  061946 

0 

2155 

SfMVI    I 

LO'    5 

F^i40fll94^ 

0 

51.15 

»2St 

►  514061948 

0 

5S5; 

f2St 

»Sl4  061949 

0 

Mrs 

SUNU 
Si  lit 

»5y4oai'«o 

A 

U56 

SUMt     1 

HVi.1 

FM40619M 

A 

145/ 

S21IVI 

FS140619S? 

A 

1695 

f2SW 

FM406'9M 

A 

1814 

i<2i»t 

»5Uoeivs4 

A 

2669 

LOI    1 

»(  S( 

FSU0619^S 

0 

4/85 

NfSW    I 

Must 

F5J408t9^S* 

A 

2«S9 

S2SW 

'M40619V> 

0 

5065 

NUNC 

FS140619^^ 

A 

1S05 

»!%t 

'M40619Sa 

A 

50^8 

LOU   5 

I    6 

FMU0619S9 

A 

isa2 

SVMf 

FSJ40619S9* 

A 

1S82 

NUSt 

FM40ei960 

0 

1/19 

il2St 

FM4  061961 

0 

50/1 

LOIS     1 

1    12 

FS1406196^ 

0 

5192 

S2W 

F5j40ei96V» 

0 

MS« 

LOT     * 

FM4061964 

0 

44/6 

LOT     1    1 

KV.51 

F  5  V,  06 1964  A 

A 

16/0 

ItUSW 

F5540ei964l 

A 

1/60 

MWSW 

F5J406196S 

0 

0225 

LOT     5    1 

5(  SW 

FM4  061966 

A 

1502 

t2St 

fS14061966A 

0 

2068 

ttMW    t 

SWH( 

FSJ4  06196^ 

A 

5049 

LOTS    5 

(    4 

F5i4061967« 

0 

50/5 

LOT    2 

FM4  061966 

A 

0514 

MEMW    I 

WOK 

FSU0619«>6A 

A 

0514 

MMW   t 

ll(N( 

FM406l96Aa 

0 

0*11 

a2HW 

Ml) 


25 

45 

41 

WMITf 

EARTN 

■AND 

51 

42 

41 

WMITE 

EARTH 

■AMD 

16 

141 

40 

WMITE 

EARTN 

■AMD 

IS 

46 

40 

WHIIt 

EARTN 

■AND 

0/ 

45 

40 

WMITE 

EARTN 

•AMD 

22 

45 

40 

WMITE 

EARTN 

tAtm 

21 

45 

40 

16 

45 

41 

WMIU 

EARTN 

tANO 

02 

42 

40 

WMITE 

EARTN 

aAMO 

55 

45 

40 

16 

45 

41 

PtTE» 

35 

45 

40 

PtTE» 

02 

42 

40 

24 

46 

56 

WMITE 

EARTN 

lANO 

1/ 

45 

41 

WHITE 

EARTN 

•AND 

20 

45 

40 

WMITE 

EARTN 

»A«D 

19 

45 

40 

26 

41 

42 

WMIIE 

EARTN 

lANO 

11 

42 

40 

WMITE 

EARTN 

MNO 

2S 

41 

5/ 

WMITE 

EARTN 

lAND 

29 

45 

41 

WMITE 

EUTH 

■AND 

04 

41 

59 

WS. 

IIRO 

0/ 

41 

56 

m%.     MAUIE    NAINCS 

12 

41 

59 

51 

41 

5/ 

51 

41 

5/ 

28 

41 

5/ 

ANN    FINEDAT 

15 

41 

59 

JOHN    OCMM 

09 

41 

59 

52 

45 

41 

WMIU 

EARTN 

ftANO 

11 

42 

59 

jOHM  woust 

50 

41 

56 

21 

*1 

19 

FIAN( 

»0T 

2/ 

42 

5/ 

15 

41 

58 

1/ 

42 

5/ 

WHITE 

EARTN 

■AND 

16 

42 

5/ 

WMIIE 

EARTN 

■AND 

0/ 

45 

40 

WMITE 

EARTN 

■AND 

05 

46 

42 

WMIIE 

EARTN 

■AND 

26 

42 

59 

WMIIE 

EARTN 

■AND 

19 

41 

58 

WMITE 

EARTN 

■AMD 

25 

»1 

59 

U 

42 

41 

WMITE 

EARTN 

■AND 

15 

42 

41 

2V 

44 

59 

WMITE 

EARTN 

■AND 

21 

45 

40 

WMIIE 

EARTN 

■AND 

21 

42 

41 

WMITE 

EARTN 

■AND 

16 

42 

41 

25 

41 

40 

WHITE 

EARTN 

■AND 

29 

»6 

59 

WMITE 

EARTN 

■AND 

06 

45 

40 

WMITE 

EARTN 

BAND 

22 

45 

40 

WMITE 

EARTN 

■AMD 

16 

45 

40 

WMITE 

EARTN 

■AND 

04 

44 

19 

WMITE 

EARTN 

■AND 

05 

(.4 

59 

16 

45 

58 

H«S.    UAVtfN 

04 

.5 

58 

isabelle   IUCKAMCA 

18 

44 

59 

24 

46 

56 

2/ 

45 

59 

EO   UAOEMA 

2/ 

45 

59 

55 

»5 

40 

ESlNtt 

lELLAJICER    XWOAN 

56 

45 

40 

ESIME* 

KllADCE*    XWCAM 

29 

44 

42 

FtAWC 

MICE 

24 

44 

59 

NA«T    tOCK   CfAWFO»0 

51 

46 

42 

ALU*   DOXETTt 

24 

46 

56 

J0€    NMJ   ZNt 

14 

45 

40 

JOI    HAU    ZHt 

2/ 

42 

40 

ELUA  wrouM 

18 

44 

42 

ELUAgEIN   STABCET 

55 

44 

42 

CHAHLES   CUIM 

56 

46 

41 

ANNA    MWGAM 

25 

44 

40 

aotu. 

JOSfPt 

NICNOIAS 

56 

44 

40 

CEoact 

JOSE  IX 

Nl CHOI  AS 

15 

44 

40 

CEa«« 

XlSfP* 

NICWXAS 

15 

41 

59 

KACGIE 

WCISTER 

24 

44 

59 

EMN*   MOKER   KICK 

14 

46 

42 

EFWA   MOKER   ROCK 

18 

46 

58 

tUSAM   lARMET 

10 

45 

41 

SUVU   tARNCT 

22 

42 

59 

AAIA   tOriOM 

MIR^AMKS 

22 

42 

59 

JU.IA   HORTOM 

FAIIBANCS 

12 

4l 

42 

AK.1A 

AIRtAMS    MORTON 

Pf    NAIS   E    OUAT 
NAT    TUM  AN   E    QUAY 

AH   2NC    NE  CAM   200D 

AH   ZME    NC  CAM   200D 
SNINGOOt 

WAU   XM   E  HE    OWOM 

UAU   XW   E  Hf    gwCM 

AM   tUAT    CUCM 

NAT    TAN    0    SAT    OUAT 

HOC  UMG   OONCE 
TAT   KIS   0   BEAK 


AN   K    TAN   WUSN    rUD   OONCE 

HAT    TIM    ISH   KUMG 

AT   KM   AN   CUMIC   0  OUAT 

U    DAN   HAN   QUOD 

Pf  HIS  QUAM  AN  QUAD  0  OUAT 
Pf  HIS  OUAM  AN  QUAD  0  OUAT 


TAT  OJM  AN  CE  WABE 
TAT  CUM  AN  GC  WABE 
HUD  yAT  C02H( 


HAT  ZHC  HAT  OUAT 

MAT  ZOU  Ut  E  TUMC 

WAT  ZOW  Ut  E  TUNC 

UAT  ZOU  U«  E  TUMC 

KAT  GMAY  DO  SAT  OUAT 

AT  Mf  UAH  E  Ct  SMIG  0  aUAT 

AT  K  WAN  E  GC  SHIG  0  OUAT 

NO  UT  -  GOON  E  UAS  E  OUAT 

NO  SAT  -  COON  E  WAI  E  OUAT 


UMI 
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F5J4081968C 
F534081969 
F5J4081970 
E5W081971 

F534081971A 

F534081972 

F5J408197J 

F5W081974 

F5J4081975 

F534081975A 

F534081976 

FS34081976A 

F5J4081977 

F534081978A 

F5340819788 

F53*0ai979 

F5J4081979A 

FS34081980 

FS340819ei 

FS340819eiA 

F5J4081982 

F5J4081983 

F5J40819e3A 

F534081984A 

F554 081985 

F534081986 

F534 081987 

F5J4081988 

F5J4 081989 

F5J4081989A 

F5J4081989€ 

F5J4081989F 

F554081990 

F534081990A 

F534081991 

F5J4081992 

F5J4081993 

F534081994 

F5340ei99a 

FS3* 081995 

FSJ4081995A 

F554aei996 

F53^081996A 

F5J4 081997 

F5J40ei997A 

F5J4 081998 

f5J4081999 

F5J4081999A 

F5J4 082000 

F5J4 082001 

F 554 082002 

F5J4082003 

F5J4 082004 

F5J4082005 

F5J4082005A 

F534082006 

F5J4 082007 

F5J4 082008 

F5J4082009 

F5J4 082010 

F5J4082010A 

F5J4082011 

F534082011A 

F534 0820110 

F554082011H 

F554C82011I 

F5J4082012 


0-0411   8  U2MU 
0-0493  •  E2NE 
0-0485  •   SUNE   (  SENW 
A-0188  C  SESU  t  SWSE 


0- 

0 

0- 

0 

0 

0 

0 

0 

0- 

0- 

0 

0 

0 

0 

0 

A 

0 

A' 

A- 

0 

0 

A- 

0 

0 

0 

0 

A' 

A- 

A- 


0276 
0335 
0292 
2905 
5073 
5073 
0854 
0854 
0564 
28  78 
2878 
0541 
0541 
0790 
1604 
0588 
4911 
2261 
2261 
3671 
4299 
1640 
3806 
1918 
0725 
0725 
0560 
0560 
0894 


-1148 

-4011 

-1394 

-4584 

-1867 

■1867 

■0827 

■0827 

0618 

0618 

4263 

4263 

•4511 

2381 

2381 

2751 

1385 

1182 

1871 

4889 

1173 

1173 

2279 

4284 

1637 

2904 

4752 

4752 

4235 

4235 

4235 

4235 

4235 

0762 


F534082012A   A  0585  B 


F534 082013 

F554 082014 

F534082014A 

F534082014B 

F534 082015 

F534 082016 

F534082016A 

F534082017 

F534 08201 7A 

F534082017B 

F5340e2C17C 


5147 
0135 
0198 
0198 
0856 
0856 
0856 
3842 
3842 
3842 
2410 


W2NE 
W2NW 
N2MW 
LOI  4 
LOT  2 
LOT  4 
S2ME 
SENW 
E2SE 
LOT  1 
LOT  1 
NUNE 
LOT  2 
LOTS  1 
U2NU 
LOTS  1 
E2NW 
LOT  4 
SWNW 
N2NU 
S2NU 
E2SU 
SENW 
U2NE 
LOTS  2 
LOTS  2 
LOTS  1 
LOTS  1 
SEHU 
SENE 
SWNE  t 
LOT  10 
N2S£ 
LOT  4  t 

B  S2SE 

B  S2SE 

B  N2NESE 

B  S2NE 

B  U2NE 

B  U2NE 

M  W2NE 

H  W2NE 

B  N2NU 

H  N2NW 

M  N2NU 

M  SENW  t 

B  S2NW 

B  U2SE 

B  SWNE  t 

C  MWSW 

B  NENE  S 

H  LOTS  9 

H  S2SE 

N  LOT  2 

B  W2SU 

8  S2NE 
NENW 
SWSU 

swsw 

SWSU 

SESE 

SESE 

SESE 
B  SWSU 

SESE 

SUSW 

NUME 
C  LOT  3 
B  S2SW 
B  NESE 
B  NESU 
B  LOTS  8 
B  E2NE 
B  S2NU 
M  E2NE 
H  E2NE 
H  E2NE 
H  S2$£ 


t   SESW 


NENW 
NENW 


I   2 
I  2 


I   HESW 


NUSE 
t  SWSW 

SWNW 


LOT  2 


NWSE 

NUNE 
t  12 


I   9 


(22) 

12  141  42  JULIA  FAIRtAMCS  HOATON 

29  141  42  ARTHUR  BISSOM 
31  141  42  UILLIE  BISSOM 

12  143  38  CLASA  LIZZIE  PEMeERTON 

FAIRBANKS 
28  146  41  LIZZIE  CLARA  FAIBBANKS 
22  141  42  JOHN  KLLEFEUILLE 
35  141  41  ROBERT  NCOOUGALL 

30  146  38  PAUL  OEJOROAH 

03  144  38  SUSAN  OUESNELLE  BARMET 

25  144  40  SUSAN  BARNEY  OUESNELLE 

08  143  42  ANTOINE  BEMENT 

08  143  42  ANTOINE  BEICNT 

11  146  41  ARTHUR  VAN  WERT 

30  146  38  BUD  EESE  DEJOUIOAtHE 

30  146  38  BUD  EESE  DEJOUROAIHE 

18  146  39  GRACIE  MCINTOSN 

OS  146  39  GRACIE  MCINTOSN 

11  141  41  ZOC  FAIRBANKS 

34  144  40  MARY  LAROOUE  LUFKIN 

02  143  40  MAGGIE  LUFKIN  LAROOUE 

21  144  38  SAM  DAVIS 

02  146  38  JOHN  TURNER 

02  146  38  JOHN  TURNER 

33  146  40  MATILDA  GOODWIN  BLANCHARO 
11  145  38 

03  143  38 

27  143  40  JOHN  CHESLEY 

28  142  37  MRS.  JACK  ROCK 
20  144  39 

20  144  39 
24  145  39 
24  145  39 

11  142  37  MARGARET  BELLANO 

12  142  37 

18  143  40  MARGARET  BELLANO 

24  143  40  JOHN  ROCK 

13  143  39  MAGGIE  TO  BENAIS 

01  145  40 

14  141  38  THOMAS  MARTIN 
14  141  38  THOMAS  MARTIN 

34  142  40 
36  142  37 

08  141  37  GEORGE  SMITH 

08  141  37  GEORGE  SMITH 

19  1U  41 
19  144  41 

25  141  39  TOM  STONE 

23  146  42  WILLIAM  ASPINUALL 

23  146  42  WILLIAM  ASPINUALL 

30  143  40  MARY  JACKSON 

34  142  40  FRANK  C.  NCDOER 

28  141  40  AUGUSTE  MUTCHLER 

17  141  38  JOSETTE 

21  144  38  GEORGE  SULLIVAN 

24  141  40  FLORENCE  MCARTHUR 

19  143  42  FLORENCE  MCARTHUR  PEDERSON 
n  144  41 

02  143  39 

17  142  38  ROBERT  MORGAN 
02  141  58 

20  145  39  JAMES  ROBERT  AUTELL 
17  145  39  JAMES  ROBERT  AUTELL 
05  144  42  GILBERT  KIPLIN 

05  144  42  GILBERT  KIPLIN 

06  144  42  GILBERT  KIPLIN 
06  144  42  GILBERT  KIPLIN 

06  144  42  GILBERT  KIPLIN 
32  141  42  OTTO  MORRISON 

31  141  42 

13  142  58  OTTO  MORRISON 

23  142  37 

31  145  58  JOE  SHANGOBAY 

02  141  42  JENNIE  MONCHAMP  KLEIN 

19  141  40  JENNIE  MONCHAMP 
56  141  41  JENNIE  MONCHAMP 

07  142  42  LENA  BELLEFEUILLE  MONCHAMP 
09  141  42  LILLIE  NOROGULEN  RICE 

27   141  42  LILLIE  NORDGULEN  RICE 

20  146  40 
20  146  40 
20  146  40 

03  145  39 


MO  SAY  GOON  E  UU6  E  OUAY 
MO  SAY  -  GOON  E  UA6  E  OUAT 


WE  HAUN  GAT 
0  MAN  KAH  KEE 
0  MAN  KAH  KEE 

SAUSE  CAN 

AM  BE  JE  GAU  BOU  E  OUAY 
NAY  COW  NAM  BCENCE 
NU  MAY  ME  QUAY 
MAISE  CO  MO  GOONCE 
MAISE  CO  HO  GOONCE 
MAISE  CO  HO  GOONCE 
MAISE  CO  NO  GOONCE 


NAY  UAH  CAH  UAJN  AM  QUOD 

QUAY  SIHD 

NAUZH  A  CUHIG  ISM  KUNC 
NAUZH  A  CUMIG  ISH  KUNC 
NAH  UAH  OUAY  0  SAY 
NAM  UAN  OUAY  0  SAT 


AIN  OUS  GAH  BOU  EOUAY 
AIN  DUS  GAM  BOU  EOUAY 
MAY  ZHAN  KE  GAM  BOU 


0  BIN  UAY  UAY  GE  SHIG  0  OUAY 
PE  OAUN  AN  OUOC 

KG  KO  KOOJ 


UAT  YAM  UE  NINO 


0  HAN  DWAY  AM  JE  WUN  OKE 

0  MAH  OUAY  AM  JE  WUN  OKE 

0  MAM  DUAY  AM  JE  WUN  OKE 

0  NAH  OUAY  AM  JE  WUN  OKE 
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f5i4C*?on) 

*  A10  N 

12« 

0? 

145 

59 

^s^M^^^o^n 

*    ?410    H 

12*1 

03 

145 

59 

fM^ObiVMS 

»  un*  c 

U2Mf 

13 

143 

38  SaUMUM   TATLOa  SAiioa 

»M40ft?019 

0  18^5  I 

USW   t    SWS( 

18 

141 

38 

>S5.U)a2<»0 

0  4522  ■ 

W2S( 

34 

144 

41 

fVU4)e;<»i 

0  23«/  N 

LOT    5   i    SUSI 

13 

145 

41    STAn^S  MMnr   KMAinj 

f^vu]e^a^1« 

0  23«/  M 

E21IW 

13 

145 

38  STAf>LEt  WMTT  aCtUiiai 

fS\k(Mm2 

0    1124    H 

mm  t  suMf 

0/ 

146 

40  tLAII   NAGCK  WUmOMm 

f^y40«?02J 

0   3250  ■ 

1.01    3   t    Sfx^rf 

03 

144 

42 

rsuo8^o^4 

0  laro  I 

(2Sf 

U 

Ul 

38     KlUiMia 

»5uoa^o^s 

0   1&33  • 

IWSM 

25 

U1 

39      MAT 

twsu 

56 

U1 

39 

»^y.(»?ft?6 

0   1834   ■ 

NUSW 

36 

141 

39     CHAT 

AM 

28 

141 

39 

f5W06i<«r 

0   1112  I 

LOT    6   i   NfSW 

05 

141 

40  ccoact  porm 

FSVMM^UTT) 

0    1112   1 

LOT    10 

06 

141 

40  cfoacf  PorttM 

F554082O28 

0    1061    • 

KMU   t   M(SW 

02 

142 

40   FttO   JACXSOa 

f^Moe;a?9 

0  0043  W 

KtW   L(SS   H   t   1 

21 

145 

41    Mm  CHAtLEt  Kitoa 

FS>w)en50 

*    13«4   ■ 

u2?wsu  t  u^f^swsy 

04 

141 

39 

r^U08^Q30• 

*    1364   I 

uu 

05 

141 

59 

fSWOBWJI 

0   0948  M 

NfWW   t   MUMf 

16 

U3 

42  PfTtt  PtUL,    $1.    MLLCCOUI 

r)UO&?t}52 

A    3044    M 

S2W 

12 

H« 

42    FRANK   HIS   OIIAN   DAIS 

f%J40e20ii* 

0  S068  H 

(2«U 

t6 

146 

42    FKAHK   HIS   OUAM   MIS 

f^U0eM53 

0  4260  « 

f2SI 

S3 

144 

41 

f^VU>&»)V4 

»  0839  t 

LOT    9   I    SfSf 

22 

U2 

40 

r%34oe2<mA 

*  0839  ■ 

LOT    9   I    MSf 

Z2 

\^ 

40 

fSUOKC35 

0  3934  M 

12U 

21 

t46 

39  HAT    FAKBANKS 

F^  140620  V6 

0-4U7  H 

N2SU 

36 

146 

40 

»SVW«?0J7 

0    112/  H 

f2irt 

Of 

146 

40  UILLIE   llAJtCaMO 

FSJ*08?0M 
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f2i« 

tJ 

V42 

40  AKCfLINC   WOUH 

f^J*<»?039 

0  06O6  N 

S2i)W 

M 

144 

39  EDUAJtO  WILSON 

HMO&?040 

0  0643  ■ 

y2Sf 

if 

142 

42   SnviA   KLLANCEI    STVfRSOM 

f534 0820*1 

0  4491    ■ 

MMC 

IT 

142 

3/    JENNIE    KLLANCEI   NASTIi 

SWS( 

22 

142 

3/ 

F5J4082042 

0  4150  M 

SMIC    t    LOT    2 

05 

146 

42   FIA«aS  NCCILLIS   BEAOlItU 

F^}408204S 

0  05O5   H 

LOTS    1    t   Z 

02 

146 

41    LE0N:E   HAUIKU  KILIIM 

rSU0«2O44 

»   1815  m 

y^Hf 

M 

H4 

40 

F5}40e204) 

0  2060  ■ 

«2« 

02 

141 

38 

F5M0UO46 

O  2814   I 

t2lM 

24 

141 

3/   JANE   lONUtO 

r^J40&?047 

A   0394  M 

U2lM 

36 

MA 

39  ELIZAUTN  tAT  tCMFT 

r)V4«&»M« 

•1584   1 

IKSW  4   IMSt 

If 

142 

39 

F^S40ft?04aA 

«    1584   ■ 

■KSU   1   Must 

If 

142 

59 

f^j4(»?049 

0  29J3  m 

LOTS    2  t   1 

11 

W* 

39   XMN   FAIttANCS 

F 5 340820^0 

»   3130  M 

LOT     / 

29 

146 

42   HAOiLINC    CIAK>  OAiaC 

rs34oewM 

0  42/V  H 

W2Sf 

33 

144 

41 

f^340&««2 

»    1848  M 

■l2ilt 

Of 

144 

39   FLOKA  MOWN 

f\WC»?0V4 

*  0918  ■ 

NCSC    1    tW« 

29 

142 

39   XMN   R08flT    MCINTOSH 

f5i40ft?m5 

0  4218  n 

C^SW 

If 

144 

41    PEAfft    STILLUELL    NAlKtSOH 

FS340&20^A 

A  0889  • 

LOTS    3    t    4 

02 

141 

42   WUIY   lACT   UW«I 

»5UOe205r 

A   2U3  M 

E2Sf 

10 

145 

42   JONNNT   KMIftS 

^340820^ 

0  330/  n 

$25t 

15 

144 

42   AiMA   NOIAITIN    FNtteil 

fS340ft?0^9 

0  2655  • 

LOT  1  t  new 

31 

142 

3/ 

F5340&;060 

0  25/5  • 

y2sw 

2^ 

142 

3/ 

0  NAM   CHiAT    AM    JE    UUN  on 
0  MM   OWAT    AM    JE    WUN  on 
OUAT   TAN   OUAT   SUNG 
OSa  KIN   0  WAT 
E    QUAT   ZAINCE 


■AT   TAN   UE    GUON   AT   BLAXE 

f    OUAT    2AINCE 

NAT   TAN   yE    CAN    BCM 


(KM  KIN  0  UE 

KAT   MX   E    CUON   AT   AUSN 
CAT  tUC   E    GUON   AT    ALTSM 

NAT  HAM  JE  CE  SNIG 
MT  HAN  JE  CE  SNIC 
Kf   CNE   H   NAT 

Kf    N8U   AINCf 

Kf   NfU   AINa 

taAU  CAU   NAN   SNt    OUAT 

ATSH  OUAT    CUMTti  WAT* 

■AM   ZNC    NAT   OUAT 

0  aUN   UAT   WAT    QE    SNIC 

HCESN  UUa   E    QiJAT 


■AN  MOW  E   GE  SNIG 
KC    WE    TAN   CAN   lOW 


0  OE  CWQOO 
0  BE  CUXO 
BUDEeSt 

NO  KAT 


NAM  COOSf 

NAN  K   USM  E  OUAT 
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ISSUE   NO. 

ALLOT    NO. 

F554 080001 

0-5175 

F5340«nO01 

0-5175 

F554080001 

0-5175 

F5J4 080001 

0-5175 

F5J4080001 

0-5175 

F554080001 

0  5175 

F534080001 

0  5175 

F554080001 

0-5175 

F554 080001 

0-5175 

F554 080001 

0  5175 

F534080001 

0-5175 

F5J4080001 

0-5175 

F534 080001 

0-5175 

F534 080016 

0  0212 

F5J4080016 

0-0212 

F554080016 

0-0212 

F554080016 

0-0212 

F554 080016 

O-0212 

FS34080016A 

A-0U2 

F5J4080016A 

A-0142 

F5J4080016A 

A-0U2 

F534080016A 

A0U2 

F534080016A 

A-0142 

F534080020 

A  5029 

F5J4 080020 

A-5029 

F 5 34080020 

A  5029 

f534 080020 

A  3029 

F534  080020 

A  5029 

F5J408C0J2 

0  0703 

F53408OO43 

0-4171 

F554 080043 

0-4171 

F534n«n054A 

A  2485 

F 5 5408005 5B 

A   1679 

F534080055B 

A- 1679 

F554080055B 

A    1679 

F554080055B 

A- 1679 

F534080061 

0-1*98 

F554080061 

0-1698 

f5J4 080061 

0-1698 

F534080061 

0-1698 

F554 080061 

0-1698 

FSWnjWWSI 

0-1698 

F5J4 080061 

01698 

FS54080064 

0-2077 

F554080064A 

0  2077 

F554080064B 

0-2077 

F554080066 

0-4925 

f5540«0066 

0-4923 

F554080066A 

0-4925 

F554 080067 

A-1013 

f5J4080088E 

0-5880 

F554080088E 

0-5880 

F534080088E 

0-5880 

F554080088E 

0-3880 

F 5 54080090 

0-4350 

f554 080090 

O-4350 

F554 080090 

O-4350 

F554080090 

0-4550 

F 5 54080090 

0-4350 

F554 080090 

0-4350 

F 5 54080090 

0-4550 

F554 080090 

0-4550 

f5J4 080103 

A-3t54 

F554080105 

A-5154 

F554 080103 

A   5154 

F554080103 

A   3154 

f554 080103 

A  3154 

F534 080103 

A   5154 

F554 080105 

A   5154 

F554 080103 

A   3154 

F554080103 

A   3154 

f554 080103 

A   5154 

F554080105 

A   5154 

f554 080105 

A   5154 

NAME   OF    INTEREST   HOLDER 


CLARA  NETER 

ETHEL  CARNO  NOSSMAN 

ELIZABETH  EMMA  NOSSMAN  HOLLAND 

MABEL  ALICE  MOSSMAM  ST.  SURE 

ISABEL  PALMER  MOSSMAN  LOCKE 

KATE  OTANTOC  MOSSMAN 

EVANGELINE  K.  MOSSMAN  BROUN 

CHRISTIAN  NOSSMAN 

MURIEL  HARRIET  LEILEHUA  MOSSMAN 

HENRY  CLARENCE  MOSSMAN 

MARGIE  GERTRUDE  LEILANI  NOSSMAN 

WOOOROW  EDWARD  NOSSMAN 

CHARLOTTE  NOSSMAN 

LEOPOLD  J.  DOUCE TTE 

LENA  E.  MCGIVNET 

ALMA  T.  DOUCETTE 

LOUISE  H.  DOUCETTE 

IRENE  S.  DOUCETTE 

LEOPOLD  J.  DOUCETTE 

LENA  E.  MCGIVNET 

ALMA  T.  DOUCETTE 

LOUISE  M.  DOUCETTE 

IRENE  S.  DOUCETTE 

JOE  AUGINAUSH 

NORMAN  AUGINAUSH 

DOROTHT  AUGINAUSH 

GEORGE  AUGINAUSH 

ISABELLE  AUGINAUSH 
TAT  CUM  E  GE  SHIG 
WAH  BISH  E  EICE  SHIG 

MARY  TAYLOR 

TOM  DAY 

AMBROSE  WEISE 

DOROTHY  WEISE 

MELVIN  WEISE 

RICHARD  WEISE 
KAY  WE  TAH  WAT  WE  DUNG 
0  BAH  BAUN 
QUE  WE  ZAINCE 
NAY  AUN  AH  OUOO 
NAU2H  AN  KEENCE 

JANE  BESSIE  JONES 
PAY  BIN  WAY  WE  DUNG 
KAH  GE  GAY  GE  SHIG  0  QUAT 
E  QUAY  ZAINCE 
ALLEN  ROBERTS 
NAH  WAH  OLJAY  GE  SHIG 
AM  ZHOW  AH  6IK  0  QUAY 
NOW  AH  CUMIG  OKE 
MARIE  LOUISE  FOX 
MAGGIE  KEEZER 
WALLACE  KEEZER 
HARRY  KEEZER 
HAZEL  JACKSON 
PE  NAY 

MAN  SE 

WAH  SE  JE  WUN  0  OUAY 

KAY  SHE  AUSH  EENCE 

WAH  JE  0  SAT  OUAT 

CHE  GO  WISH 

KE  CHE  0  DAH  NUN 

MUN  UO  AY  AUSH 
CLARA  MEYER 
ETHEL  CARNO  NOSSMAN 
ELIZABETH  EMMA  MOSSMAN  HOLLAND 
MABEL  ALICE  MOSSMAN  ST.  SURE 
ISABEL  PALMER  NOSSMAN  LOCICE 
KATE  OTANTUG  NOSSMAN 
EVANGELINE  K.  MOSSMAN  BROUN 
CHRISTIAN  MOSSMAN 
MURIEL  HARRIET  LEILENUA  NOSSMAN 
HENRY  CLARENCE  MOSSMAN 
MARGIE  GERTRUDE  LEILANI  MOSSMAN 
WOOOROW  EDWARD  NOSSMAN 


ALIAS  NAME 


CARNO,  ETHEL 
MOSSMAN,  ELIZABETH 
MOSSMAN,  MABEL 
NOSSMAN,  ISABEL 
OTANTUG,  KATE 
MOSSMAN,  EVANGELINE  K. 

LEILEHUA,  MURIEL 

LEILANI,  MARGIE 


DOUCETTE,  ANNA 


DOUCETTE,  ANNA 


THOMPSON,  MAGGIE 

AMBROSE  WEISS 

DOROTHY  WEISS  NASI 

MELVIN  WEISS 

ESTATE  OF  (ICNAaD  UEISS 

JONES,  JOHN  HE  NTT 

BRUNETTE,  SUSAN 

JONES,  SAM 

JONES,  GEORGE 

RILEY,  MRS.  FRAMC 

JONES,  KBERT 

DOROTHY  OAYOOOGE 
BRUNETTE,  BESSIE 

NOONDAY,  JOHN 

KEG,  MRS.  MAUDE 


HENRY 


NANCY 


SUTTON,  MRS.  PETER 


MOSSMAN,  ELIZABETH  EMMA 

MOSSMAN,  MABEL  ALICE 

MOSSMAN,  ISABEL 

OTANTUG,  KATE 

MOSSMAN,  EVANGELINE 

LEILEHUA,  MURIEL 

LEILANI,  MARGIE 


INTEREST 

56 

56 

56 

56 

56 

56 

56 

56 

56 

56 

56 

5* 

56 

20 

2 

20 

20 

20 

9 

15 

45 

6 

6 

3 

56 

21 

21 

21 

21 

4 

4 

12 

12 

12 

18 

18 

18 

56 

56 

56 

56 

56 

56 

56 

56 

56 

56 

56 

56 
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UMI 


^^U08010^ 

A    3!U 

fsvcoeom 

0    186<' 

fsv*oeon?« 

A  ?<>«: 

fsv.o«on2A 

A  r><r 

fsuoeom 

0  0111 

Fsuoeovi 

0    556.? 

fsuoeovi 

0  0589 

Fsuoeowu 

A  a;f)r 

Fsuoaoi?ji 

A   0^97 

>sj4oaoirt 

0   5551 

f«.U0801?^ 

0  2r(A 

fsj*oeoiw 

A  orw 

fsuoeoiw 

A    OAW 

r  •>  14000 1  MM 

A  orw5 

fSMOBOlWA 

A  orm 

fss*ni«ms 

0  (y>i5 

Fsuiwms 

0   0615 

*sv>oaon%A 

0  0615 

f%W0(>OU/ 

0    5  5S« 

f5Moeoij^» 

0    55Sa 

rSUOflOU?! 

0  ?u<> 

FSU0S01M 

A     1S07 

Fsuoaoisi 

0  iTSn 

(swoeoiss 

0   ?1TS* 

fsuoaons* 

0  ^o^* 

fSWOBOlSSA 

0  ?os* 

FSHoeons* 

0  ?in* 

Fsuoaoissi 

A    U9i 

FSU0801SSC 

A    1*95 

FswMjonso 

A    1*95 

FSW0801SSO 

A    1*95 

FSVk  08016m 

0    5*S/ 

fsv.oeoi6i« 

0    5*S' 

Fsuoaoiftis 

0  usr 

Fsuoaoi6u 

0    5*Sr 

FSi40aO161S 

0  M,sr 

FSH0a0161S 

0    5*S^ 

F"iwoaoi6is 

0    5*S? 

FSJ40B016U 

0  u-sr 

fsuoeoi/? 

0  irw 

FS140aOU?* 

0    1^99 

FSKoeouw 

0   0001 

F'suoeouw) 

0   0001 

Fsuoaouu) 

0  0001 

fSWOBOUW) 

0  0001 

FMAOaOirw) 

0   0OO1 

FSj*oaou«i 

0  0001 

FSUoiwutH 

0  0001 

FSi40«0U4H 

0  0001 

FSUOBOir^M 

0   0001 

FSW0801?*» 

0  0001 

Fsuouoiri 

'^   5«*S 

FSVk080ir,A 

A    ^SO* 

Fsuoaoi^i 

0   ,'«Jf 

F^i*0B0U6« 

0  .'a." 

Fsuoaoufto 

0  ?fvr 

F5i40801<'SA 

0  una 

FSUoao^oM 

A  An.' 

fswoac^rv 

0    <.S1  •' 

FS\40«0,?r9 

0   *S1  ' 

FSUOOO^SfcC 

0  .njM 

^suoao^94c 

0  ."r.1 

FSUO«0^8*C 

0    .'OSI 

FSHOBOVMM 

A    1«0  5 

FSWO«010«A 

A    1!50  5 

f  s  V.0OO  joac 

A    ISO  5 

F^54oeoio«c 

A  i!vn 

FSVl  0805118 

0  osn 

Fsuoaosns 

0   ITS  .'5 

FSV408CM1B 

0  o^'5 

F")V.oeoiii8 

0   OS. '5 

FSJ4  0805111 

0  OS  .'5 

FSHoaosu 

A  .>vn5 

FS5408O5U8 

A    ?V«5 

FS5*Oeo51<.C 

A    .>9«5 

FS  5*060  5  1*0 

A    .>985 

FSl*0805t*C 

A    .XW5 

FSV4080514H 

A    ,?S>8  5 

FS540805UI 

A    .>V«5 

F^U0«05Ul 

A    .>9n5 

FM4080S1U) 

A  .'<ja5 

F^UOSOSUK 

A    .'VflS 

FS5*  08051*4 

A    ^VB5 

fSV40805Ui 

A    >VB5 

(iS) 

CiuatOTtt    ICrSSMAK 

UAM    tf     ZNAMCl 
IW«T    MUTCMIMSOM 

SHAU    W    GAUM    AT    l(     (3UA* 
EVA   >Ot    UAOfNA 

X     SMfU 

U.J.    MTAJI 
NA(T    KIM 

lou  AK  TOmtcf 

NAGCIE    WrOUM 

UUl  lAM   NAill  IN 

LOUIS  aouu» 

CHAilUS    IfOUlf* 
lOUIS    LEQUlf* 
CHA«l£S    LfCXJUK 
XMM    A      WKMI 
OAJIKI.     (.-     (BOUN 
LOUlU    UNO    JACIV* 
ANNA    T .     ROT 

my  uf  AT  cuwiQ  cut 

»0T    CON»L IN 
L  E  »0t    COMA  I  I N 
t»CH    »OUGI 

CNt  ais/out  g(  ^aince 

HAN    U(     Gl     SMIG    0    OliAT 
MAIT    MUSN    tnu 
HAT    ZNUC    CAM    yONG 
WIlllAM    tAOBOT 

ivAT  ;nuc  eak  womg 

CHC    GUS/QU€    Uf    /AINCE 

NAT    NAUSN   (GU 
JEREMIAH    PfMBEaTOM 
JEREMIAH    PEMftERTQM 
L  HIT    MAT    Pf  *vT 
MA&CIf    WJBB*' 
ADA   tlOAER 
HEMT    PtAVT 
limt    (HAVET 
MART     JO    VOBNUAIO 
JACOt   RCOtIRO 
AMMU    RE08IRO 
M«S.     Ulll  I  AM    UB  !GhT 
SUSJUI    S(lt  INK    MAUE  If 
IIU  If    StLKlNK    AMOfRSOM 
CHJU)I.011E     VAN    UtNl 
CHARlES    UBIGMI 
SUSAN    SE  I  I  I  NK    HAl  L  f  T  T 
LIU  IE     «  LI  INK    ANCfBSOII 
CHASlQITE     VAN    UfNl 
CHARLES    ueiGHl 
tLi;A8E!H    MCDflNAlO    ANOtRSOM 

Kf     /HE     gAUMCf 

KE    inf    ftAiinCE 

MOW  E   Gt   sh;g  0  ai>AT 

NOW   E    Gf    SxlG   0   QDAT 
HOW   E    Gf    SHIG   0   OUAT 

MART    BfLLECOl*' 

Pf  tf  R     SAUO» 

CHARLES    &t(*i,E    HEAOBIRD 

AMY    H(  A08IR0    rONtL  \  * 

aOBGt    R.    El  L  IS 

JEROK    ELLIS 

NAOM I    Ellis 

El  UA8E  I»   M      RUT 

lEOMA    J      ROT 

EL  I/A8E  IH   M      ROT   [('X-VlltE 

LtOWA    J.    RUT 

BLANCHE     SUEf! 

GE  R  I  »V»E     SUE  f  I 

JAM!  S    SU(I  1 

LI. '.'IE     SUItt 

ILOTO    SUlf  I 


(26) 


AMOREU    MAR' IN 


MARTHA    KING 


1 


KING,   I  a;  I  SE 

TELLOUHEAO,     ANNIE 
KETTLE ,     MBS.     MIKE 


HELENA    E  .    RUE 

HAROT,     CHfSlf. 


MARChAMC, 
CASSAUAT, 


MBS.    MART 

CMARLES 


CASSAUAT,    CHARlES 

ha«ot,  Chester 
marchani,  m«s.  mart 


L  IILT    PEAvT     If    MA 
MAGGIE     PtAVT 
AOA    PEAVT 
HfNRT    OeiN    PfAVT 


Sl/SANNA 

K!f ;f R.    Nf LI !E 

KEE.'tR.    NKLiE 


UAH    KAH    DAT    U€     BE     TLJNC 
MBS-     IE  ROT    CONKL  IN 


M«S,    BtN.A><;N    MLIfiRAT 


JO#(N    txIfV 
MUSH    CIV 

EauAT 

JOHN    OOBR 


JOHN  ch:«« 


i«  E  a  AT 


MBS.     BUtT    BEDAUSKT 

JOMM    0OO« 

MRS       JOHN    MINK 

8ILLT    tfDAUSKT 

JOHN  MINK 


MBS 
MBS 

JOMN  DOOB 


? 
? 
2 

2 
2 

1 
19 
19 
1 
7 
7 
1 
2 
7 
7 
1 
2 
1 
1 
1 
2 
2 
Z 
1 
2 
1 
? 
1 
1 
1 
1 
1 
1 
1 
2 
2 
2 
2 
2 
0 


»S,     BILLT    BEOAUSKY 


l»JSH    cnw   t*    E    OUAT 
JOIN    Ch)B» 


9 

9 

9 

9 

18 

18 

18 

6 

6 

9 

A 

3 

k 

k 

A 

* 

M 

A 

A 

k 

9 

9 

155 

155 

155 

135 

135 

9 

90 

90 

18 

7?5 

n 

18 

9 

72 

72 

18 

9 

18 

8 

8 

3 

3 

3 

3 

3 

3 

J 

12 

12 

12 

3 

3 

3 

3 

15 

15 

15 

15 

15 

0 

6 

6 

6 

6 

« 

6 

6 

6 

6 

6 

6 


F5340803US 

A  2983 

EOUAY 

f534080316 

0-0278 

SOPMIA   SAICE 

F534O60316A 

O-027* 

GERTIE  SAICE 

f534080322 

A-14«7 

HAT    TUN  AN   MUM   JE   WAT 

F 5 3*080322 

A- 1487 

KAY  PAH  GAH  NAM  01100 

F534080322 

A- 1487 

CECELIA   JOYCE  MARTIN  HIISTAO 

F 534080322 

A- 1487 

DANIEL   LEE  MARTIN 

F534080322A 

A- 1487 

KAY  PAN  CAN  NAN  01  mo 

FS34080322A 

A- 1487 

CECELIA  JOYCE  MARTIN  NILSTAO 

F 534080322* 

A- 1487 

DANIEL   LEE  MARTIN 

F534O80322A 

A-1487 

ANNIE    FINEOAY   FRANKS 

F5 34080323 

0-2042 

NAY   TUM  AH  MAN  JE  WAV  OIMV 

F534080332A 

0-0436 

THOMAS  HENRY  MOULTON 

F534O80339 

0-19W 

CHARLES  BUCKANAGA 

f5340e0339 

0-19U 

JOE   JOHNSON 

F534080339* 

A- 1408 

CHARLES  BUCKANAGA 

F534080339A 

A- 1406 

JOE   JOHNSON 

F5340e0342l 

0-0465 

LEOPOLD   J.   DOUCETTE 

F534080342I 

0-04«5 

LENA  DOUCETTE 

F534080342I 

0-04A5 

ALMA   T.    DOUCETTE 

F534080342I 

0-0465 

LOUISE  M.    DOUCETTE 

F534080342I 

0-0465 

IRENE   S.    DaiCETTE 

F534080343A 

0-0640 

EARL   CAMPBELL 

F534080344N 

0-0544 

LEOPOLD   J.    DOuaTTE 

F534080344N 

O-0544 

LENA  DOUCETTE 

F534nA0344N 

0-054* 

ALMA   T.    DOUCETTE 

F534080344N 

0-0544 

LOUISE   M.    DOUCETTE 

F534080344N 

0-0544 

IRENE   S.    DOUCETTE 

F534Oe0355 

0-0252 

CHARLES   FOSTER,    JR. 

F534080358A 

0-0598 

JOSEPH  BELLANGER 

F534080358A 

0-0598 

MAGGIE   BELLANGER 

F534n«0365 

0-0632 

SARAH   FAIRBANKS 

f534080373 

0-0586 

MATT  IE    ASPIMUALL 

F554080374 

0-4620 

HATTIE   NASON 

F534080374 

0-4620 

MARY   CARLSON 

F 5 340803 74 

0-4620 

SUSAN   HILL 

F534080374 

0-4620 

HATTIE   GIBUAY 

F534080374 

0  4620 

GEORGIANA  GIBUAY 

F534080389A 

A- 1854 

ANDREW  SHAUH   BUSH   KUNG 

F 5340803898 

A- 1854 

0  PAH  KE   DUB  E   TUNG 

F5540803a9B 

A-18S4 

FANNY  BAD  BOY  MORGAN  KENEEG 

F 5 34080393 

0-3683 

SCOTT    LA  PRAIRIE 

F 534080393 

0-3683 

SARAH   LA   PftPAIRIE 

F534080400 

0-0599 

MAGGIE   BELLANGER 

F534 080404 

A  2964 

HIS  CO  GE   SHie 

F534080404 

A-2964 

BE   BE   AINCE 

F534080405C 

0-2739 

NE    GAH   NE   GAH   BOW  E   OAUY 

F534080409 

0-0408 

MAMIE   DUPREE 

F534n80409 

0-0408 

ANGEL  I NE  DUPREE 

F534080409* 

0-0408 

MAX] ME   DUPREE 

F534n«0409A 

004  08 

MAGGIE   DUPREE 

F5340804n 

0-0843 

PHILLIP   SANTUIER 

F534080425 

0-1108 

THOMAS  POTTER 

F534080427G 

A -0497 

EARL    CAMPBELL 

F534080428 

0-0922 

JULIA  NORCROSS 

F534080429 

0-0929 

FRANCES  ASPINWALL 

F554080429 

0-0929 

LOUISA  ASPINWALL 

F534080429 

0-0929 

GUS  ASPINWALL 

F5340«n429A 

A-0715 

FRANCIS   ASPINWALL 

F 5340804 29A 

A-0715 

GUS   ASPINWALL 

F534080429e 

A-0715 

FRANCIS  ASPINWALL 

F534080429e 

A-0715 

GUS   ASPINWALL 

F534080431 

0-4673 

GEORGE   BOSWELL 

F534080431 

0-4673 

THOMAS  BOSWELL 

F534080431 

0-4673 

HAYSUM  BOSWELL 

F5340804318 

A  2285 

GEORGE   BOSWELL 

F534 080467 

0-0634 

SARAH    FAIRBANKS   ERIOM 

F534080467A 

0-0634 

WILLIS   H.    FAIRBANKS 

F534  080471 

A  2853 

SHAH   GO  BAY   OtIAY 

r534  080471 

A -2853 

NAY    NAH   UB   EOUAT 

F554080471 

A -2853 

0  MY   OWE 

F554  080476 

0-0844 

PHILLIP   SANTWIER 

F554080476A 

0-0844 

MAGGIE   SANTWIER 

F534080477 

O-0R36 

PHILLIP   SANTWIER 

F534080477A 

0-0836 

MAGGIE    SANTWIER  BEAUPRE 

F534080480 

0-0789 

WILLIE   ST.    CLAIR 

F534080480 

0-0789 

ALICE   ST.   aAIR 

F534080480 

0-0789 

LOUIS  ST.   CLAIR 

F534080480 

O-0789 

JOHN  ST.    CLAIR 

F534080481 

0-2142 

JOHN  DAYDODGE 

F 534080481 A 

A- 1556 

JOHN  DAYOOCGE 

F534080481B 

0-2U2 

BAY   DAH  OAUNG  AY  AUSH 

F534080481C 

A   1556 

BAY   BAH   OAUNG  AY   AUSH 

FS34 080482 

A-1279 

PAY   BIN  WAY   WE  DUNG 

MRS.  JOHN  FRANK 
JOSEPH  P.  MARTIN 


JOSPEH  P.  MARTIN 


NOSH  KIN  AY  At^SH 


JOSEPH  L.  DOUCETTE 
LENA  E.  MCGIVNEY 


ANNIE  DOUCETTE 

JOSEPH  L.  DOUCETTE 
LENA  E.  MCGIVNEY 


ANNIE  DOUCETTE 


BIKH,    SR.,    JOE 
MRS.   JOE  MORGAN 


PINE,  GEORGE 

WADENA,  HANNAH 

MARY  MARTIN  STATELER 


FAIRBANKS,  SARAM 


PORTER,  MARY 
SH1NG006,  ESTHER 


SANTWIER,  MAGGIE 


JONES,  ROBERT 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
1 
1 
2 


6 

4 
4 
2 
4 
8 
8 
4 
« 
8 
2 
2 
9 

* 
« 

135 
135 

135 
135 

135 
3 

405 
405 
405 
405 
405 
3 
12 
12 
4 
3 
6 
6 
6 
12 
12 
6 
6 
6 
3 
6 
3 
9 
9 
3 
6 
6 
6 
6 
6 
2 
21 
3 
9 
9 
9 
9 
9 
45 
45 
9 
9 
9 
9 

4 

4 

6 
12 
12 

9 

9 

9 

9 
21 
21 
21 
21 

9 

9 

3 

3 
15 
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(27) 


(28) 


fSK.o«crso*» 
tsuo8<n&w 

fSUOfJOSl?! 

fSi*oaoM5 
fsuoatrsn 

fSWOOOMSA 
f^H08O^57 

FSVkoacrs*.' 
Fsjxoeos*.? 

FSUO«OV*.'« 

FSuo«n*^« 

FSW08Cn<.?» 

FSU08<n*?t 
FSV.O«OV*?« 

FSH0«0S4.>i 

F^J4oao^*^^ 
F5j4oeov»<t 

F%K0«l<n4.>C 

Fsuoeovk.'c 
Fsuoain*^ 

FSUO«OS*.»C 

fSVfco«r)So 
Fsuoemso 

FSHOBCTiSO 

Fsuo«ysso 

FSV.O«»SSfl 

Fsuoa(r>so 
FSHoecftso 
FsuoeOTso 

FSJ400OSS0 

Fsv.oa*r.so 
FSKoa<«s^ 

FSU080VM 

Fswoeovv^ 

F^V.080V.SC 

FM4oainr,f 

F5U08<K^F 

F^VkOBO^'^F 
fsuoatnrsF 
F^HoacftAc 

F  S  KOa«n  .'6 

FSUoacnfM 

FSK0«<ftf6« 

F  S  HO«n  r6J 

FSHCwn*!. 

FSKoao^«i.A 

FSUoeosAi>a 

FSKoao*v«4o 

FMAoacrtvo 

FSH08060M 

FSS4oeo60<.» 

FSU060606F 
FSUOaOAOM 
FSU0a0606t 

FSU0a0<>O6i 
FSK0S0607 

f^Vkoeo60' 

F^U0A06U 


rwvss 

101? 
0<AS 

?  W 1 
5SS0 
U«J 

uaj 

H«5 
UflJ 

.'Vfel 

?961 

.*<>«>  1 

."Ml 

.•^1 

..'61 

.'wi 

O.'B? 
0.'«5 

o.'n^ 

O.'SJ 

O.'^i 

o.'aj 

O.'SS 
0.'8J 
O.'Si 
O.'fll 
0.'8  \ 
0.'S5 
0»'85 
O.'S^ 

o.'n? 

0.'ft\ 
O.'B? 

o.'ai 

O.'S  \ 

i>)<M 

06*k 
(>6«M 


0   06<** 

11:)' 


1  .)  ,'; 

ji  ^s 

01  5S 
01  5S 
01  5S 
01  5S 
QMS 
K't) 
1?^ 

!>«« 

CIW« 

1H>^ 
'Ifl  .'4 

oa-'i. 

1  1!1<3 

1WU' 

w»v> 
iavft 
v»v> 

?4M 

?<.u 
nv5 

liV> 

(.lA? 


JAMf     WSS.'f     JOHf  S 
>«A«IE     LOlJiSt     F3X 

jost  f'H  coca « 

OAVID    COGG{» 
I.  I //IF    UmjKF  ••I 
UAl  Tf  «    tlKME  T  'f 
I  DA    8BUMF  1 ' f 
tATIWO    »»m«J  !'t 
CLAOfKCt    miltS'mM 

mum  TtA  if  A<,i  It 'J 

PU«    IE     MAT 
CMAUlES    FKXSTE  IN 
FAaiAD    IMXSU  IN 
JAMS    NOlSrE  IN 
NMT    MCXSTE  I* 
lOUISA    PUf 

cnA«aT  puf 

FtAM    PUE 

A»    UAH    nJNiG   0   *,*r 
ION   PUE 
FIA&CiE     SITT  INC 

«f     SMf     G(     M-JH    0    OUAt 

AIM  I E   noacAN 

MA«T    HAr     ST       CI  All 
CMISt  INA    $f       CI  Al» 
01  1  V  I  A    If  OeA    S  '        CI  A  I  » 
Stf  PWN    CASUt  II 
tEUIS    CASKl  I 
BENJAXm    CASUE  ,  I 
JAM    CASKil    yAi.Tf»s 
U//if    XCDOKAiO    Ci   X.i,f » 
AllfN    St  .     ClAl» 
SIEPMEK    CASWf  .L 
LEWIS   CASUtll 
UIIJAitlll    CASWE  L  I 

jAJie  CAsum  cio«..,fii 
L I//IE   ttcaoMn.o  Ci  x,u  a 
Ai  UN  SI     ci*:» 

SIEPMf  N    CASm  I  I 

lEwlS    CASUIii. 

•t  «JAMi  M    CASJ*  t  . 

JAMI     CASWf  LI     uAl  •(  BS 

L  I//IE     XCOOhA^D    C.  JOU  8 

Al If N    SI       Cl  «;« 

•AY    UTU    UO    jt  t  Nf  F 

>W    CO    nLW    EQljAr 

■AM    UlAH    E     GLjAN    ABE 

NAT    ON    WAX    JEU    (A, AT 

If     /N(     DA  IN 

HAN    JE     CU":G    UA8E 

WAN    BISN    (f     a^AM    AT    QI.AT 

AUH    JE     (EW    N:t  w 
CAT  NEB!  IK     IIAIUT 
SIMON    SlAAf  IT 

AN    NAM    W(     AT    GAM 

lAT    BAT    ui     SMI  J 
Wl  LU  AM    AU  KAHTF  0 
I  OIJ I  SE     I  A  T  L  C1B 

SirSJUi  AaoF  >S4a> 
SMAy   BO   CJUId    AT    8f    Ji^at 

•»AOEUNE     E        WABBfN     S.WfAi 

sac  IF     UABOt  N 

JAME  S    Bt  NjAWIM    Ui-Ui  N 

INA    E  IME  I     WABOF  N    C    DNf  f  N 

I  I //IF    UA8tEN 

AlEIAMCf  t    B«';>l(  :  'E 

Pt  If!    BlAK 

WUl  lAAl    AlEHAMCf  »    BS.'Mi  ■  't 

Pf  IE>    BlAI* 

0   UAN    BAT    GUUM    A    BE    QUAt 

0    CAN    BAT    GUCIM    A    BE     QI.A' 

lAT    Cl*    AN    a     WABE 

TAT    urn    AN    Ct     UASE 
INA    E  INE  L    WAStfE  N 

nn»  PAiHEB 

JOM«    PAittEt 
HAfT    PAiE«Et 
PE  If  «    PA««E» 
JOHB    PA<HE» 
IVUT    PAMER 
OAVIO    CO&iJt 
SJUAN    COGOE* 
mjui  Of    Ai$N  E.  (HjAi 


»0T,    KSS.    PETES 


CASUEU  .     jAUf 
KCDOWAiO,     LI //IE 


CASWE  I  I  .     JAMC 
»Ca«»lA^D,     LI //if 


CASJfU.     jANf 
••COOKAiO.     LI //IE 


SOW   f»I 

*..A» 
BS  JME  I  'f 


BLAti 

T.     ROeiB' 

CSACf 

BvAIf  LT 

jLn  lA 

Bfl  LANCER 

JAWS 

Bl AlElT 

LJCT 

liAlELT 

FRAHt 

iLAAtLT 

F  AttoT 

PO'  't 

*,      -ANt 

SAilt     »»».'(  N    B.lf'T 


Ai  f  «AN{it  R    BR: '•it  '  'E 


SARAN    NAU    /NEE 
SASAN    NAu    /NEE 


15 
5 

16 

18 
18 
27 
27 
27 
27 
IS 
1? 
5 
?1 
?1 
?i 
2^ 

9 
9 
9 

9 

9 

4 

6 

4S 

tS 

45 

S 

5 

10 
M 

S 

10 
iO 
5 
5 
5 
5 

10 

JO 

90 

90 

90 

90 

90 

90 

90 

90 

90 

90 

90 

2 

5 

9 

4 

J 

27 

27 

27 

27 

9 

9 

9 

9 

9 


f554n«(vsu 

0  4177 

PETER  BELLMIGER 

FSM)806U 

0-4177 

PAISH  AH  QkKtl  0  OUAf 

F5540806U 

0  4177 

ROBERT  BEAULIEU 

F5540806U 

0  4177 

CHARLOTTE   BELLANGER 

F5540806U 

0-4177 

Mm  MOORISON 

rS340806U 

0-4177 

CATHERIMC  BELLANGfo 

r5340806U 

0-4177 

MELINE   BELLANGER 

FS34O0O6U 

0-4177 

JOSEPH  BELLANGER 

f5J40806U 

0-4177 

WILLIAM  BELLANGER 

FS340WV>U 

0-4T77 

EARL  CAMPBELL 

r5340806UA 

0  4177 

SOPHIA  BELLANGER 

FS34080618 

0-1772 

KAM  G£  WAY  AUSH 

F534080625 

0-1274 

ALEXANDER  BRUNETTE 

r5340«06?5t( 

0-1274 

PETER  BLAIR 

F534080627 

0-1271 

ALEXANDER  BRUNETTE 

F5}40KV>?7A 

0-1271 

PETER  BLAIR 

F5J408062fl 

A  (527 

ELIC   i.    FAIRBANKS 

F 5 34080628 

A-»27 

NARY   S.    FAIRBANKS 

f5J4080628 

A-a527 

KATE  M.    FAIRBANKS 

FSMO0O628 

A-a527 

EMMA   A.    FAIRBANKS 

FS34080642AA 

o-iao8 

HEIRS  OF   MINNIE   BUNKER 

FS34080642AA 

0-1W8 

HEIRS  OF   VIOLA  ROCK   SAILOR 

FS34080M2AA 

0-1808 

HEIRS  OF  ELIZABETH  R.   KING 

FS34080642AA 

0-t8S8 

HEIRS  OF   JAMES  ROCK 

FS34080M2AA 

0-1808 

HEIRS  OF    JACOB  ROCK 

r534080642AA 

0-1808 

SAMUEL   ROCK 

FS34080642AA 

0-1808 

REUBEN  ROCK 

F534080642AA 

0-1808 

DAISEY   JUGG  BUTCHER 

F534080642AA 

0-1808 

GEORGE   R.,    JR.    ELLIS 

F5M080642AA 

0-1808 

JEROME   ELLIS 

F534080642AA 

0-1808 

HEIRS  OF   NAOMI    ELLIS 

r5J40«06420 

0-1808 

HEIRS  OF   MINNIE   BUNKER 

F5J408064.2D 

0-1808 

HEIRS  OF   VIOLA   ROCK   SAILOR 

F534O80642C 

0-1808 

HEIRS  OF   ELIZABETH  KING 

F5340806420 

0-1808 

HEIRS  OF   JAMES  ROCK 

FS34080642D 

0-1808 

HEIRS  OF    JACOB  NOCK 

F534080642D 

0-1808 

SAMUEL  ROCK 

f5340806420 

0-1808 

REUBEN  ROCK 

FS340806420 

0-W08 

DAISY   JUGG  BUTCHER 

F5J40806420 

0-1808 

GEORGE   R.,    JR.    ELLIS 

FS3408UM2D 

0-1808 

JEROME   ELLIS 

F534080642D 

0-W>8 

HEIRS  OF   NAOMI   ELLIS 

F534080642EE 

0-1808 

HEIRS  OF  MINNIE   BUNKER 

F534080642EE 

0-1808 

HEIRS  Of   VIOLA  ROCK   SAILOR 

F534080642tt 

0-woe 

HEIRS  OF   ELIZABETH  R.    KING 

r5J4080642K 

0-1808 

HEIRS  OF   JAMES  ROCK 

F534080642EE 

o-i8oe 

MEIRS  OF  JACOB  ROCK 

rS 34080642ft 

0-1808 

SAMUEL   ROCK 

F5340e0642££ 

0  1808 

REUBEN  ROCK 

f534080642EE 

0-1808 

DAISEY   JtlCil  BUTCHER 

FS34080642EE 

0-1808 

GEORGE  R.,    JR.  ELLIS 

FS34eM642tE 

0-1808 

JEROME   ELLIS 

r534080642Ef 

0-1808 

HEIRS  OF   NAOMI    ELLIS 

FS34080642JJ 

0-1808 

HEIRS  Of   MINNIE   BUNKER 

F534080642JJ 

O-VWW 

HEIRS  OF  VIOLA  R0«   SAILOR 

FS34080642JJ 

o-Mce 

HEIRS  OF   ELIZABETH  R.    KING 

FS34080642JJ 

0-1808 

HEIRS  OF    JAMES  ROCK 

FS34080642JJ 

0-V08 

HEIRS  OF   JACOB  ROCK 

F534080642JJ 

0-1808 

SAMUEL  ROCK 

F534«»0642JJ 

0-1808 

REUBEN  ROCK 

F5340IWXS42JJ 

0-1808 

DAISEY   JUGG  BUTCHER 

F534080642JJ 

0-1808 

ROSE   ELLIS  ROCK 

F554080642KK 

0-1808 

HEIRS  OF   MINNIE   BUNKER 

F534080642KK 

0-1808 

HEIRS   Of   VIOLA   ROCK   SAILOR 

F534080642KK 

0-1808 

HEIRS  OF   ELIZABETH  R.    KING 

F554 08064 2KK 

0-1808 

HEIRS  OF    JAMES  ROCK 

F534080642KK 

0-1808 

HEIRS  OF   JACOB  BOCK 

F534 08064 2KK 

0-1808 

SAMUEL   ROCK 

F554080642KIC 

0-T808 

REUBEN  ROCK 

F554080642KK 

0  1808 

DAISEY  JUGG  BUTCHER 

FS34080642KK 

0-1808 

GEORGE   R.,    JR.   ELLIS 

F534080642KK 

0-1808 

JEROME  ELLIS 

F534080642KK 

0-1808 

HEIRS  OF   NAOMI    ELLIS 

F53408064200 

0-1808 

ROSE   ELLIS 

F534080642P 

0-1808 

HEIRS  OF   MINNIE   BUNKER 

F554080642P 

0-1888 

HEIRS  OF   VIOLA  ROCK  SAILOR 

FS34080642f 

0-T808 

HEIRS  OF  ELIZABETH  R.   KIMG 

F554060642P 

0-1808 

HEIRS  OF    JAMES  ROCK 

F534080642P 

0-1808 

HEIRS  OF   JACOB  ROCK 

FS34080642P 

O-T808 

SAMUEL   ROCK 

F554080642P 

0-1808 

REUBEN  ROCK 

F534080*42P 

0-1806 

DAISEY   JUGS  BUTCHER 

F534080642P 

0-1808 

GEORGE  R.,   JR.   EILIS 

F534 08064 2P 

0-1888 

JEROME  ELLIS 

LIGHTENING,    GEORGE 


18 

18 
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189 

189 
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9 

9 

9 

9 

6 

6 

6 
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27 
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17 
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81 

81 
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toe 
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we 
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81 

81 

81 
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27 

27 
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27 
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27 
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fSV.0«06*?» 

0 

)ao8 

MCltt  Of    lOOMI    full 

nj*oao6*«o 

0 

1808 

NtltS   Of    MINMU    ■UUC* 

nuoao64^oa 

0 

1908 

Mf  IIS   Of    VIOlEr    SAUO« 

f5U0aO6*2«l 

0 

tsoe 

N€ifi  0*  £Li;*MrK  (    ti«c 

fSJ40«o^*^oo 

0 

1808 

WIIS  0»    J*l«$  »oct 

fSU080«4?oa 

0 

1808 

MtllS   Of    JACOI    tOCK 

f^uoso«4?oa 

0 

1808 

SAHUfl     tOCI 

F<>Vi  08064  ?go 

0 

1808 

ttmm  ttoct 

»%Vk08064?00 

0 

1808 

0*l$ft    JI)Of.   KJTCHM 

fSUO«064A)0 

0 

1808 

GfO»Ct    •-  .    J»,    Ellis 

nV'.f)«06*?00 

0 

1908 

Jt»0«i    fLL IS 

«SV*0«O6*?«l 

0 

1808 

N(  IRS  Of  NAOMI  nus 

FSKn«Oft*?t 

0 

1808 

MIIMIE    lUMIER 

fSHnflfWW.^! 

0 

1808 

H€1»S   0»    EL  l/*8f  IM    »      tine 

>•>  1*08064  .n 

0 

1808 

HUBS   Of    JAXS    »OCI 

fSK0«064?I 

0 

1808 

JACOi   tOCK 

>SU08064?T 

0 

1908 

SAMJ(l    »OCt 

tSVi.  08064^1 

0 

1908 

«EuefN  »oc( 

fS54  08064^1 

0 

1908 

0*IStT    JUCC   BU'CMft 

(M408064^M 

0 

1808 

UOHU    •    ,    JB-    Ellis 

tSV40«064.M 

0 

ifloa 

jl»cmf   Eu  ;s 

fSi4  08064^' 

0 

19t)fl 

•1*0"  1    Ell  iS 

>SUn8<Vv4?V 

0 

18^)8 

HE  1  BS    OE    HINNi  E     BUNIEB 

f\j408064,>V 

0 

1808 

Mt  1  8  S    OF     V  1  Dl  *    B(X  «     S*  i  I  0« 

tSV.0806*.'V 

0 

1908 

ME  IBS   OF    El  I/*8E  'MB      HHC 

»sn.n8n6*^/ 

0 

1808 

HE  IBS    OF     JtWtS    BiX« 

'SJ408064.'V 

0 

1808 

Hf  IBS    OF     J»C;M    B'X  I 

fSKi5«06«.'V 

0 

1  !U',: 

■iAm*  I     Bl)CI 

•SUil«0<S4.'v 

n 

IVWl 

BtilttEN    BlYt 

»'.Vi..)6064.'V 

0 

1*18 

D*l  SE  »    JlK,l,    9*  ■:«{  fl 

tsKoaof>4.'v 

0 

1908 

uioea   B   .    ^B     ( .  L  :s 

>SV.0806».»V 

0 

1*18 

JEBOMt    Ell  iS 

tS;*0«06*?V 

0 

ISOfl 

HE  :bs  of   «*.»<;   f . .  :  s 

f  SI*  08064* 

0 

i.88"> 

«»T  11 SH  Aim  *H  aue 

FSl40806*-8 

* 

.'8M 

(*N  ( 1  SH  MjM  *H  Quae 

fsi4oeo6sa 

0 

1166 

WAN    U(     •<     CUMIG    0    QlJtr 

1 S  V4Q806SA* 

0 

1166 

*MN*    BOT 

f  S  UOflfVSA  1 

0 

10/8 

0  at  ouno 

FSU080661* 

0 

10/B 

ll*r     T',M    AIM    F    OlJ*y 

»S  14  080660 

0 

19M 

•t*B'    PE  »t 

fS  14080669* 

* 

li6S 

JOSEPH   Pt*tE 

ci^iwv.rr 

0 

I^O*" 

•C    G0«E     JE    SHIi   0   *.*» 

fsv-oaoft/ri 

0 

1«)? 

JAXS    JOMNSOW 

fil*.T«06/^> 

0 

1^0.' 

EOUABO    iaxfiEB 

isi40806rr> 

0 

I^C 

CAitBIE     FAIBgANtS 

FSV.0806  7^''F 

1«.' 

siiSA*   jiwNSt*  w;ai*»«S 

isi*08O6;';'« 

1^<' 

will  llm    .^«TOM 

F">i4oeo6r,'f 

1?0^ 

lUCillE    BBUWE  I'E 

fSU0fl(-)6.V( 

1?0.' 

*MN  ;  E     B'VIME  '  T  E 

«suo8n6r'« 

U'Oc' 

t  OW 1  N*    IMJA  T  CM 

tSU0806a« 

J1U 

EV*    BOT    UAOEN* 

f'.V.0806«*S* 

uss 

*l.8E8T     JUCG 

'S1408O6V' 

i9r> 

(0  H(   gue  E   Oii*r 

»S  1408069?* 

USA 

10   >«t    yi«    E    QU*' 

fSl4J80.'O6 

1S?S 

MflSOW   POtTEB 

'M4  080/06 

IS,^ 

El  l/*«E  TN    MARIOW 

(SV.08C/0&* 

1?94 

UAH   Si    SESH    EQUAT 

FSU08oro«« 

1?<>* 

I*'    ftfS   0   8E*« 

fS14080/11* 

wni 

p*M  ME  1 SH  uue  E  auAT 

<suo8onv* 

lOM 

h*;ei  8Eu*»(Ceb 

»Sl4  080^16 

1/?* 
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>S14  080/16* 

i/?> 

P»hO<»(Ow*  T  iiU0«i8E  OUA » 

»S  1*080 /?t) 

.•k.M 

y,s*i»  G«if  S8*ii   If  issf  N 

f.l4.)80/?0 

,'4 -9 

FIE  a  IE    w*«E<  IKD 

(SU080/JO 

.>4/V» 

JOSE  f'H    I  188' 

» s  uoeo  .'^0 

A'V 

BtJSi     I  M  1  H 
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.'■./y 
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<'l./V 
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^'-/v 
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F  S  1*080 /?<• 

146* 

p*F«x»»aAHri»»i  ,,xxjAi 

fSU080 /.'.'« 

1*6* 

DAvio  Ftix*'*  m 

FSU080/M 

0 

185' 

FCkO,  IE    8E  1 1  Ali&E  B 

fSl*i>80/.',' 

0 

1818 

FMG^IE     8*U*N0EB 

FS  1*080 /■.'V 

0 

18.'6 

j*c»   B(x;i 

fS  1*080 /?» 

0 

18<'6 

ws     u:*u  BoswE.L 

fSl*080/?9 

0 

1^^6 

*IIEI<    KWEBTS 

fM4080n.' 

0 

I'^OS 

UN*    81  Shop 

fS  14080/1.'* 

0 

??t>s 

ERNESTINE    SISH'V 

FM4  080/1^* 

0 

??os 

CHABifS    SlSHiTf 

FS  14080/1,'* 

0 

.'A« 

will  IE    BISH<»' 

>  S  V.080  /I.'* 

0 

t'.'ffS 

Sl<«»«    BlSH<Tf> 

fSUOSO/l.'* 

0 

.','0S 

f  >  F  1  e    8:  s>«»' 

f)l*:)8CI/Vf. 

0 

.'.'1^ 

FSU.yiCl/VS 

0 

.'.'16 

Ut  iW  .4     »'*>    Bi<SS 

81 
27 


<«»S       MIHE     IEITlE 


$»{'•«,    SUSAN    ROT 
MARKS,     F**^^^ 


ROT,     Ev* 


Jl*.     F*iS       JIH 
JUt.    "CS       JIN 


"es     J     CBoyo 


BUE'.     Fi;»ENCf 


MlllJ*rA;M,     MART 


17      106 


17 
2 
2 
17 
17 
2 
2 
2 
2 
2 


2 
2 
2 

2 

1/ 


1/ 
2 
2 
2 
2 
1 
1 
1 
1 
1 
1 
2 
1 
9 

16 
1 
4 
1 
* 
4 
4 
4 
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Ht IRS   OF    DAvlD    NORCROSS 
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27 
27 
108 
108 
27 
81 
81 
81 
27 


17      108 


27 
27 


17      IOC 
17      108 
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81 
81 
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27 
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17  108 

2  27 

2  27 

17  108 
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5 

3 
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S4 

155 

S4 

135 

135 

135 
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3 
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2 
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8 
8 
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7 
7 

r 
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15 
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(30) 


f554080736 

0-2216 

ANNIE   NORCSOSS 

FS34080736 

0  2216 

F 554080745 

0-2081 

JOHN  W.    ROCK 

f5j4O80745 

0-2081 

JOHN  SLOAN  ROCK 

F534080745 

0-2081 

JACK  SKIP    IN  THE  DAY 

F534080745 

0-2081 

KAN   CHE    JE   GE   SNIG 

F534080745 

0-2081 

BO  ZHO 

F5340e0745 

0-2081 

UE   2HE  KAT  WE  GAH  BOW 

F534080745 

0-2081 

HAY   TUH  AH  HAH   JE   UAY 

F534080745 

0-2081 

CEORCE  MARTIN 

F5J4080745 

0-2081 

BE   SHEW  A  QUAY 

F554080745 

0-2081 

SHAH  BO  GAH  BOU  EAK 

F534080745 

0-2081 

ISH  QUAY   GAK   BOW  E   QUAY 

FS340e074S 

0-2081 

JOHN  DAYDOOGE 

FS3408074; 

0-2081 

WIUIE   FAIRBANKS 

F534080745 

0-2081 

CHARLIE  DAYDCnCE 

F53408074S 

0-2081 

JOSEF>N  MARTIN 

F534080746 

0-2052 

ROSE   ROCK 

F5340e0757 

0-20*7 

JOHN  MUNNELL 

F534080764A 

0-417* 

JOSETTE   HOW 

F5J40807640 

0-4174 

JOSETTE   HOW 

F534080764N 

0-4174 

JOSETTE   HOW 

F534080764H 

0-417* 

JOSETTE   HOW 

r534080789A 

0-4677 

CLARA  FFENBErKM   FOX 

f534080794 

0-1188 

HANNAH  UAOENA 

f534080794 

0-1188 

MIS  CO  GC  SHIC 

F534080794 

0-1188 

NOW  E  CE  SMie  oa 

fS34080798e 

0-2115 

ISABELLE   BELLANGER  ML«BAY 

F5 340808038 

0-2089 

MAY   ZHUCK  E   AM  WONG 

/534080804 

0-2143 

SARAH   FAIMANKS 

FS34080804A 

0-2143 

WILLIS  H.    FAIRBANKS 

F5340aO«05 

0-2139 

KE   UE   TAN  0  NU8  EQUiLT 

r53408080S« 

0-2139 

MARY  ONE  DAY 

rS3408080M 

0-2139 

VIRGINIA  ONE  DAY 

rS34080807 

0-2608 

TAV  BUS  SAUN  AN  0000  OKE 

f534O8080e 

0-2645 

KAY  UAY  BIN  0  QUAY 

F^I408080fiA 

0-2645 

KE  2HE  BAN  GIN  EU 

F5340S0808A 

0-2645 

QUA VQUAYKE 2HEUAN00U00 

FS340a0808A 

0-2645 

BE  MH  2HE  OIMT 

^34080809 

0-2046 

KAN  CE  GAY  GE   SNIG  0  QIIAV 

FS34080609 

0-2046 

AM  NE  UOJ«  OE  SNIG 

F534080810 

0-2613 

TAY  BUS  SAUM  AH  OUOO  OKE 

rS540e0813 

0-2136 

JAMES  JOHNSON 

r53«)808t3a 

O  2136 

DAVID  B£LL ANGER 

r534080ei3C 

0-2136 

DAVID  BELLANGER 

FS340808U 

0-2056 

JOHN  CASSAUAY 

FS34080614A 

0-2056 

WILLIAM  BAD  BOY 

FS340808UI 

0  2056 

QUE  UE  2AINCE 

r5340808Ut 

0-2056 

MAY  MUSH  KOW  AHCUmG  OOWAY 

P5340e08)S 

0  2135 

JENNtE  BELLANGER  MARTIN 

F53408081SA 

0  2135 

JOSEPH  JOHNSON 

r5340808«A 

0-2135 

CECILIA  BIAKCLT  BURNCIT 

r53«0e08t5A 

0  2T35 

JOHN  OIIBERT 

n34080etS« 

0-2T35 

CATHERINE  CTIBERT  BROWN 

FS340a081SA 

0-2135 

LILLIAN  ClL8EftT  CAMPBELL 

FS340608tSA 

0-2J35 

ROSf  JOHNSON  JAMES 

FS340608)SA 

0-2135 

MARIAN  JOHNSON  H0R40N 

FS3a)80eH 

0-1927 

NAOStt  AH  KEEHa 

F534«0e>6 

0-»927 

JANE  BESStE   JONES 

r534080833 

0-2558 

ANNA  AITKINC  FAMBANKS 

F5340aOt3S 

0-5092 

E  QUAY  Ul  DOUK 

F5  34080835 

0-5092 

0  BAN  KITCH 

F53«080eS 

0-5892 

MOOUAV  Ui  DOM  0  OIIAY 

FS34080835 

O-5092 

NE  ZHO  QAM  BOW  -E  QUAY 

FS340eoe95 

0-5692 

NAY  GUBN  AY  BE   JE  KEIM 

F5 34080835 

O-5092 

MAH  «e  OAH  CUMIG 

rS34080835 

0-5092 

AH  NUAH   TIN  AM  BE   OIIAV. 

rS 34080835 

©-5092 

AH  ZMO  UAUSN 

F554080835 

0-5092 

OLIVE  BENTON 

F534080835 

♦-5892 

JUltA  BENTON 

F53408083S 

0-5092 

HENRY  BCNTON 

f5340e08S5 

0-5892 

SARAH  BENTON 

F534080835* 

A- 2944 

E  QUAY  WE  DOUK 

F534e80835« 

A-2944 

0  BAM  KtTCN 

F5S40aO»5A 

A-29U 

MO  QUAY  WE  OOM  0  QUAY 

F5340e0835A 

A-29U 

NE  ZHO  GAH  BOW  EOUAY 

FS3408083SA 

A-29U 

HAY  6U0N  AY  BE   JE  KEIN 

F534080835A 

V2944 

UAM  CE  DAH  CUMIG 

F53408083SA 

A-2944 

AH  HUAN  TIN  AH  BE  OkMkV 

F534080835A 

A-2944 

AH  ZHOW  AMM 

F534080835A 

A-2944 

OLIVE  BEMTON 

F534080835* 

A-29U 

HCNRY  BENTON 

F534080835A 

A-2944 

SARAH  BENTON 

F534080835A 

A-2944 

JUltA  BENTON 

HEIRS   OF   EMILY   NORCSOSS 


PINE,    GEORGE 

MAfit   PIME 

CHARLES  CASSAUAY 


BEAUPRE,    MRS.    MARY 


HART,    SUSAN 
KEUAYO^NOOUAV 


DAYDOOGE,    WILLIAM 
HART,    SUSAN 


CHESTER  HANOV 
NEESH  UUe  E   QUAY 


18; 


RILEY,    MRS. 

AITKINS,    AMNA 


SUTTON,  MRS.  HEMRV 
-UAH  DE  HAH,  JENNIE 
JACKSON.    JOHN 


BENTON.    CHAAUS 


SVTTON,  MRS.  HENRY 
UAH  OE  NAM,  JENNIE 
JACKSON,    JOE 


BCNTOM,    CHANUS 
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45 
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* 

1 »  '0 

fsuoewiso 

0 

.>W1 

fsuoao9w 

0 

SlK^ 

f  *>  VfcOaW  59* 

0 

M^^^ 

FSUOBWiOB 

0 

5iK^ 

FSUoaw?g« 

0 

VK? 

nU0«W^9« 

0 

^(K^ 

('.U0«WJ9« 

■) 

Vl*.> 

f'.UOOCWS'^ 

0 

UK^ 

ruoswios 

0 

5(K,' 

f.UOflWiV* 

0 

\f»*,> 

fSU0«OSI59« 

i) 

^.K.' 

f  s-.iiewi'^ 

0 

^(h.,' 

fS  UIBM^VB 

0 

\.l...' 

(SK(W>^5<>8 

> 

V;-..' 

f)U'J^>V\<« 

J 

\l,-..' 

f  SV.(1«W5<« 

•-1 

li>..' 

f'UOftW^i^ 

;   ) 

Vu..» 

»sv*o«rKng« 

0 

V*.' 

ri  W"«ovsv« 

\.*.' 

r,v.oe(xj(<« 

,'> 

Vm..' 

rii»,T«o<v^'« 

0 

\1)^.' 

>SU.V«M^<W 

VJ4.> 

FSV4CI«0<S5<» 

3 

^IK.' 

tSUiTOCViVfl 

J 

^^i<.<' 

fSVi.3AW^'*« 

J 

V>..' 

fSV-.iVIW^'^ 

'J 

\,)*.' 

FSUO«WVJ« 

0 

vw.' 

fsuoawsvB 

0 

sk: 

»sua»ov5'« 

) 

S'U,: 

fSVi.  000*1.  .> 

1 

.'!S.) 

f  S  V.O»(>J*.* 

* 

'  ','.• 

Fsuijeov*- 

* 

1  '  '  ' 

fSUC«0SK4 

* 

<  rp^ 

fSUO«0<«l 

0 

5.~JR 

FSVi.0«OPM 

0 

5.-v« 

fSwoeooM 

0 

^.^)« 

»">Vkoeo<«i 

0 

J.'^.'e 

fSUOftOVM 

0 

^."^ 

fSUO«»0<?M 

Q 

5.>9a 

FVj40809saA 

0 

?1U 

fSU080«XM. 

0 

.'f».\ 

fSU0609**A 

0 

^f>~^ 

FSV<.0«0<*«V.A 

0 

.'^..5 

<1»"      A      «»<!*,. 

I*'    W    U    S«ii.   0   CX^A' 
AUCl     WAtA  IHJ 
SAHAH    W  AUt  I  f  u 

G«ACE     UAUllfo 
tfMCCA    CAI«P«tu    8tAoiU„ 
CLfXm    MAW  If,. 
MH    CM{    II    SHI& 
At.  A  ICE     UblNN 
EDO  If      !»(»•>  V* 
J«     ClXEHA* 

MlU  I  A*»    PAul 

CHI  GO  a  sw:  > 

jOSf  PH    M  U  AKGf  t 
PtTE»    tftLAIlG(» 

»«A»c;A»f  r   vAMoss 

CHABlOT'f     CASWE,, 
HE  Cf  0    »(  ,  ;  Alll,iB 
SI  MOM    BE  I  lANU  a 
NANCT    PA8IEB 
GJOBU     »faAN,.i9 
HE  «•  »    »f  U  AM&f  9 
yll  I   I  AH    HCtXTdAiD 
ANNA    Al U INS 

lAU-SH    IE     OAi 

MAS    (  IN    AT    GAH    atJW    f  JLiAr 
MAST     f  RAMC  !S    CiiK  (  t 
UIACE    COf  M  » 

SA«AN    jAME    C0»  H'    yliSl* 
Ao»(ES    CnHET 

«Ar    Gf    GA»    E    Oi>AT 
ANNIE     E  INEDAr 

AISH    ttJ>M    gt*. 
HAOEl  INf     fCH  S  ■»-»« 
S  I  MIW    »  CX  S  T  »l »« 
SIMtTN    frHS'»t)M 
MADE  I  ;NE     fOl  S'"  *< 
JOHN    OijSE 

AH    Iff     yIN.'i 

AH  ti  t*tir.i 

ANGf  1  INf     BE  Am  itu 
S^X  CJNt*    Bl  Jt 
WIU  lAK    Bl.Jt 

(E    M(    WUN    E    Sf    MAIS   EA(F 
PAUL     GSAVfS 
JOt     &«AVFS 

»lA»f>»E  I    AiiGUS'lNf    GfiAwES 
fSIHEB     EAI»gANtS    WM!!E     FEA'Hf* 

IHOMAS   BA»»f  r  r 

f  ABl     JCrSMUA    PAR«  McBSr 

OANltl     LAVEBNE     PASlHljSST 

MiLf  S    UARRf N 

St/SANNA    HOSE  MA    NtAi.fAo 

AMO«tu    JOHN    NE  AXlf  Ao 

SALIT    fS!Hf»    NEACItAU 

HABGAUf  t    ANO»fA    NE  ADt  Ao 

NANC  r     ANI.E  .  A    NE  ADf  *i, 

8  !  I NA    NE  AOE  Aii 

ADO  I  VM    JQSt  PH    S  M  r  1  NG 

CI  If  «(»0     Si  !  '  IHl, 

»oeE»i  spfABs 

I ICHAKD    Ai  8E  »'    SC*  «BS 
JOSEPH    SI  M  iNt, 

PEIfH.     j9       S     'IlN.. 

CKTBO '  M »   s : ' ' :  K  „ 

PAI8;''t,     jB       l'*t, 

EBfOO'    ;-».("■ 

f  i  I  .'*8f  •-    »t  «,.i  .t..    Si  niNG 

ANk    )      UtiA.tS 

»«A»t  ami 

MSS       B  )«>  «!     ,       ,   :  AKS 

JtXN    » ;     ,  :  »«s 

ISAAC    yl a  : A«S 

f f  L  !«    BBiSSOIS 

<1BA    SB!S80:  S 

ANGEi  INE    BBISftOIS 

GAB* IE  I    8B!S80!$ 

I  f  0   BR  i '  »c  ■  4 

w  U  t  I  AM   SB  ;  SHi     S 

ISAflt  I  LA    Sf  u  ANGE  8    miBHAY 
tlJAT    aUA*    If     .'Mf     WUN    OOUTO 
KAT    CE     GAT     i.,a*l    •<     BEAK 

It  I'Hf  Bit   g:  N  [. 


JU»*80  J  »<»S{* 
POIItB,  JAN£ 


iBNf  BfSECCA  CAMPStCL 


y!U  lAMS,  JOHN 
Itlrf!.  AiAlCt 


PAUl,  UIU  lAM 


M.'NNif     ».Kl     fALLSfEAIHfB 


FiNfDAr,     ANNIE 
KAH    Gf     GAT    E     OLiAY 

•»A(.G:f     ClABl 


Ah    t  f     J»  N  .•  I  f 

HAST    AN^L  INf     8.  WC  lEU 


FBANCiS  STANDING 


PASKNUDST 


5? 

1 

1? 

1    T 

9 
? 

? 
2 
2 
2 
2 
2 
2 
2 
2 
2 
1 
1 
i. 
t. 
<, 
4 
I. 
2 
12 


I  lu  If    wfsi    WHITE 


9 
1? 

40 

40 

3 
5 
3 
3 

2 
3 
J 

18 
18 
18 
18 
18 
18 
9 
9 
9 
9 
3 
6 
6 
4 
4 
4 
4 
2 
2 
4 
8 
8 
8 
8 
2 
2 
2 

1J5 
US 

27 
US 
15S 
155 

2187 

2187 

2187 

2 '87 

2187 

2187 

2187 

2187 

2187 

2'87 

2197 

2»3 

2^3 

162 

162 

2'87 

2187 

6S61 

6S61 

6S61 

729 

US 

2 

5 

3 

3 

6 

6 

6 

6 

6 

6 

3 

27 

27 

27 


F534080964A 

0-2643 

F534080964A 

0-2643 

FS340809frU 

0-2643 

F5J4080964A 

&-2MJ 

FS34080964A 

0-2643 

F534080964A 

0-2643 

f53*080964A 

0-2643 

F534080986A 

0-2996 

F534080986A 

0-2996 

F534080986A 

0-2V96 

F5J4080986A 

0-2996 

F5J4080986A 

0-2996 

F5J4080998C 

0-3553 

FSi4080998D 

0-3553 

F5J4 0809980 

0-3553 

F53*08099ao 

0-3553 

F5J4 0809980 

0-5553 

F534 0809980 

0-3553 

F534080998C 

0-3553 

F554 0809980 

0  3553 

F5J40809980 

0-3553 

F534 081022 

A-2509 

F534081022 

A- 2309 

F5J4081022 

A- 2309 

F5J4081022E 

0-4692 

F5J4081022E 

0-4692 

F5J4081022E 

0-4692 

F53ii  081023 

A-2310 

F554 081023 

A-2310 

F534 0810238 

0-469J 

f5J4081023B 

0-469 J 

F5J4081039 

O-5057 

F5J4081049 

0-3216 

FS34081049A 

0-3216 

F554 08105 90 

0-4494 

F5J4081059E 

0  449* 

F5J4081070A 

0-3130 

F5340810700 

0  3150 

F5J4 0810706 

O-3130 

f5J4081070F 

0-3130 

F554 081071 

0-3609 

F5J4081071 

0-5609 

f534081071E 

O-5609 

F5J4081072B 

•-2047 

F5i4081072B 

A-2047 

F5J4081072B 

A- 2047 

F554 0810728 

A- 2047 

F554081072B 

A -2047 

F5$40810728 

A -2047 

F5J4 081097 

A-1556 

F554  08109  78 

0-1857 

F534 081100 

0-3589 

F534081100A 

0  3589 

F534 0811008 

0-3589 

F5540811000 

F5J408110JA 

A-2040 

F5J4081103A 

A-2040 

F5J4081103A 

A-2040 

F5J4 081 1038 

A-2040 

F5J408110J8 

A-2040 

F5J4 081 1038 

A-2040 

F554 081108 

A-2975 

f5J4081108 

A-2975 

F55408110«A 

A-2975 

F534081inftA 

A-2V75 

F5J4 081114 

0-5080 

F5J40811U 

0-5080 

F5J4081114 

0-5080 

F534 081114 

0-SOSO 

F5J408ni4A 

A-3041 

F5J4081114A 

A-5041 

F534081114A 

A-3041 

F534081114A 

A  3041 

F534081114B 

A-3041 

F5J4 0811148 

A-3041 

F534 0811148 

A-5041 

F5340811U8 

A  5041 

F534081114C 

A-3041 

F5J4081114C 

A-5041 

F5340811UC 

A-5041 

F554081114C 

A  5041 

F5J40811140 

A-5041 

F534081114O 

A-50i1 

F53408U140 

A-5041 

(32) 

BE  DAH  2HE  QUAY 
AMGELINE  MARTIN  BELLANGER 
ANNA  BELLANGER  CHASE 
MART  BELLANGER  ADAMS 
SARAH   BELLANGER   SHLIMAN 
GEORGE  BELLANGER 

0  BAH  BAUM  E  GAM  SOU 
WILLIAM  WALTER  O'OONNELL 
NELLIE  O'OONNELL 
DANIEL  O'OONNELL 
JOHN   O'OONNELL 
DAVID   O'OONNELL 
FLORENCE   F>ORTER 
ALBERT   VAN   NETT 
MARIA   VAN   NETT 
RANDALL   VAN   NETT 
MARY   VAN   NETT   WEISS 
MARTHA   VAN   NETT 
RACHAEL    VAN   NETT 
ROBERT   VAN  NETT 
EDWARD  VAN  NETT 

PEEN   JE    SIN 

KAY  TAH  KE  UUH  E  QUAY 

CHE  GE  SHIC 

EOUAY  ZAINCE 
CORA  M.  LAROSE 
EDWARD  LASROSE 
CORA  M.  LAROSE 
EDWARD  LAROSE 
EDWARD  LA  ROSE 
CONA  LA  ROSE 

MUCK  UN  DAY  WE  NE  NfE 
ALEXANDER  PAUL  AUGUST  IN 
MARGARET  AUGUST  IN  CRAVES 

MOSH  KIN  AH  GAH  BOW  E  QUAY 
JULIA  FINEOAY  STURGEON 
LOUIS  VIVIER 
JULIA  VIVIER 
MARY  ROSE  VIVIER 
DELIA  VIVIER 
JAMES  GARDEN 
RICHARD  GARDEN 
AGNES  GARDEN 
LOUISE  GARDEN  SHEPARO 
FRANK  GARDEN 
ISABELLE  ELSIE  GABOfN 
AGNES  GARDEN 

RICHARD  GARDEN 


P£  TWO  AM  NAM  OUOO  0  QUAY 

KE  WAY  DIN  0  QUAY 

0  ZOW  0  KOONCE 

SHAW  WUN  E  BENAIS 
HERBERT  WILLIAMS 
RICHARD  WILLIAMS 
FRANCIS  WILLIAMS 
HERBERT  WILLIAMS 
RICHARD  WILLIAMS 
FRANCIS  WILLIAMS 
FRANK  KING 

NE  JE  WE  YAUS 

KAY  SHE  AUSN  EENCE 

WAM  SE  JEW  UNO  OUAY 
CECELIA  M.  RABBIT 
FRANK  JOHNS 

CATHERINE  M.  LITTLEUOLF 
HENRY  MARTIN 
FRANK  JOHNS 
HENRY  MARTIN 
CECELIA  MARTIN  RABBIT 
CATHERINE  MARTIN  LITTLEWOIF 
FRANK  JOHNS 
HENRY  MARTIN 
CECELIA  RABBIT 
CATHERINE  LITTLEWOLF 
FRANK  JOHNS 
HENRY  MARTIN 
CECELIA  M.  RABBIT 
CATHERINE  M.  LITTLEWOLF 
FRANKS  JOHNS 
HENRY  MARTIN 
CECELIA  M.  RABBIT 


MARGARET  WEST 


PETER  MOOSE 
ANNIE  MOOSE 

ALICE  NORTHRUP 


MINNIE  ROCK 


OOELIA  VIVIER 


HEIRS  OF  JAMES  GAROfN 

0  nw  WUN  4fUN  NEE  QUAY 
0  ZOW  NAM  NE  EOUAY 


HARRY 


MARTIN,  CECELIA 
MARTIN.  CATHERINE 


MARTIN,  CECfllA 
MARTIN,  CATHERINE 


56 


56 


27 

27 

27 

27 

27 

27 

27 

9 

f 

9 

9 

9 

56 

36 

56 

56 

36 

56 

56 

56 

56 

810 

810 

810 

27 

27 

27 

3 

3 

3 

3 

3 

4 

i 

8 

8 

9 

9 

9 

9 

21 

21 

21 

21 

21 

21 

21 

21 

21 

4 

4 

4 

4 

4 

5 

9 

9 

9 

9 

9 

9 

3 

9 

9 

9 

6 

2 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

2 

6 

6 

6 

2 

6 

6 
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UMI 


F^uoema 
F5j4oeiii8 

F5j*08ina* 
F5Woen?^ 

F^VMMIUT 

FSJ*oeii?r 

F^woemi* 

F^uoenu 

FM^osnu 

FM^oeiiM 

F^j406nv* 

F^WOBIIH 

F^}4oenvuk 
FM4oeiiJ^ 

FM40ei1J%A 

FiHosmv 

FM4oein^ 
FM4oein? 

F^UOBilM 
FM40811M 

FSwoeiiMA 

FSV40S1U1 
F^J4081Ut| 

FMfcoeiuif 
F%Hoeii4«o 
FSj*oeii*Ao 

FS}40ei144O 
FM40eil4«0 

F^vioensu 
Fss^osm^ 

F%j*oeii6/ 
F«*oen67» 

FMl40eiU5 
FSj40eiU6A 

F^j4oenr6A 

F5VK»nr9 
FM40«1tU 

F5)4oens8 

F^)408110aA 

FSKoeiiw* 
F5uoen9o* 
FSKoanw* 

FSU081191 
FSVfc081l<W 
FSJ40eilW» 

F^Hoenw* 

FSHOei?00 
FSHOeiTOI 
F^i40eiW1» 
F1J4081W1C 

F^woeizi? 

F^K0eiZ1» 

Fsuoeuirt 

FSJ406121'1 

F^KoeuiTt 

FSHMl??! 
F«40eU?l 

F5j*oei??i 

FSJ40ei??1 
FSJ40«1221 

F^j4oei;2i 

FMA0eU21 
F^J4081221 
FSVM»1225 

F^K061^?4 
FSj*oeu2<^ 
F5uoei2?4« 
F^5*oei2e*« 


VMO 
VMO 

soao 

k^7k 

?181 
0  iOM 
0  4064 
0  4064 
A  1904 
0  4901 
O-4901 
0  4901 

4901 

4901 

4901 

29U 

Nir 

1V4 
JW4 

i9rs 
i9rs 
\9n 
i9rs 
u>oa 

J60« 

u>aa 

1600 

Mrs 

M^B 
M^ 
Mrs 

V>»4 

2491 

1816 

2V41 

4«i« 

499^ 

499^ 

2918 

2918 

5^48 

4116 

4116 

4)16 

2494 

249*. 

2494 

2ffS^ 

14  9^ 

1912 

1912 

1911 

1914 

19U 

)9U 

19U 

4110 

4110 

4110 

SO10 

S010 

2949 

2949 

2949 

\',r7 

IS.'T 

2^«r 

2S87 

2^6  r 

294S 
2946 
2946 
2946 
2946 


0 
0 

O 

A 

* 

« 

0 

0 

* 

A 

* 

A 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

A 

A 

0 

0 

0 

A 

A 

0 

0 

0 

0 

A 

A 

A 

A 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

A 

A 

A 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


iU) 

CATWIlMt    •»      LiTTLtWCXf 
FKAMK    XMWS 
MEMT    HMTIM 
CCCIll*   M.    lASlIT 
CATI«imf    »■    LlIlL£>*Xf 
JAMS   UUT 

tvmii  icECN 

AMMA   M((CM    JANSSfN 
GSACf   F**'    "tfCI* 
ILllI    fITNtt    SrjMt 

MM   DC    MAM 

PAT    Mil    TAM    M     TLMC 

a   Wi    TAM   GA*   •OU 

m    IMAM   tt    H    MAIS 

•AJI   «    KU   I   QL>AT 

it  WW  iw«  0  u-  atiAT 

MAM   KO  (AT 

AM   MAM   OJMIC   EMJMC 

KAT    TAM    U    UU«    fOUAT 

I  AM    ZMf    TUMG 

WAT   UAUSM   KAItM   (EMC( 
CTMTHIA   ACCMIOUfTIE 
JAM  1  E  .    M  Al 
CTHIMIA   AilCHIQUtllE 
lATMOMD   E.    K*« 
CfOBGlAMHA   GA«0(« 
ACMEl    KMOIMSOBM 
JAMS   GAjrOOt 
IICMAK)   MROCM 
MAC£I{    KEE^fl 
yAlLAa    «fE2E« 

NAtiT  tiini 

HAitl    JACISOM 
EOMA    JACXSOM 
FMAMC    PfMMRTOM 

MAT    U(D 

IMM   CfEO 

MCuit  tiint 

n    ZH€    iAUMCt 
JOMM   MOOtOW 
um\l    MCXKt    CMtHlCHlU 

jOMM  Hoatou 

AMHIE   NOCnC    CMUICMiU 

SIMON   HOMCDO 

MBS.    SAM   MICKAaOIME 
•UM    J(    AUM   AM   QUOD   0   OjA' 
SMAM   M   CUMIC   0   QUAY 

tUSAJI   MXfFIELO    SHETZINail 

CMAALES  yAAEFUlO 

lUCT   k*UEFIELO   IfAM 

F(A«K    UIMAyAT 

XKIE    QUIIM 

SfUILL    UIAVt» 

MAItT   UEAVEI 

MAMT   UEAVf* 

UWtU    UtAVt» 

MAJTIT    WEAVEI 

uutii  wi*vt« 

NAMIT    WEAVE* 
tE*TNA    *0T 
CIA«A    tot 
PtIEt    »0T 

CM(    U3  WISM 
jOtlE    KAMtS 

CMC    COM    ISM 
JU.IA    HANI.S 
0AM    CIA«K 
DElPMINC    tlAUlIiU 
SOPMIA   KAUIIEU 
AMCCLIMC    UAUlKU 

IE    tlSH   CO   Gf    SHIG   OKE 

SNO    MC     TAM 

HA*    /HAM    tE    WAT    U(    tHJ^G 

AM    WOUM    AM    tC    QUAt 

KAT    CUAT    0U« 

KAT    MT    AUM   tX3M    »T    OUAt 

(AT    U    MAIS    E    OU*T 

UAM   tAM    SE    OUAT 
SOPMIA    tAPiO 
JOPMIA    tAPIO 
SUSAM    STAitI 

joe  tAPio 

SARAM   SAP  10 


MAGGIE    JOMES 
UlLLIAH    JONES 

FRED    JONES 

EVA    JONES   WCISSE 


GE     TAM    Gl     WA*    laUAl 

HUT    Mt  MB  T 

AMMIE    SAM    SMINGOet 


n  BiSMt 


GBAT.    MAGGIE 
GBAT.    MAGGIE 

MPS.  <ee;e« 


0    SAM    GE    OUAT 


SUTTOM, 


»S.    PETE 


1       i 
1 

1 
1 

1 

2 

2 

2 

2 

110     11 

41    n 

41       11 

41       11 

41       11 

41       11 

1 

1        16 

1        16 

1 

2 

1 

2 

1 

1 

2 

5 

1 

1 

2 

1 

1 

1 

2 

?i 

2 

21 

2 

21 

2 

21 

2 

21 

2 

21 

2 

21 

2 

21 

1 

1 

2 

1 

2 

1 

1 

2 

1 

2 

1 

48 

1 

48 

1 

48 

1 

48 

2 

J 

6 

18 

6 

18 

1 

1 

2 

9 

2 

9 

2 

9 

1 

7 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

5 

1 

1 

2 

9 

2 

9 

2 

9 

1 

5 

1 

1 

1 

1 

1 

3 

1 
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(34) 


F5340ai224B 

0-294« 

SOPMIA  BAPIO 

r554081224C 

0  2946 

SOPHIA  BAPIO 

F53408122SA 

0-3372 

CHARLES  AHTWASH 

F5J40812258 

0  3372 

HAT   TAN  UAH  CUMIG 

f554081225C 

0  J372 

JOSIE   GUINN 

E534081232 

0-59*6 

NARY    IREME   BRANIEY 

F534081233 

0-40U 

MADELINE   E.    WARREN  SONOAT 

F5J4081237 

0-4730 

EMMA  HILL 

F534081237 

0-4730 

JOHN   JACKSON 

F5J4081237 

0-47» 

HEZHEKAYUECESHICnOllAT 

F534081239 

0-5159 

WILLIAM  NICKABOINE 

F534081239 

0-5139 

MAGGIE  NICKABOINE   SKINAWAY 

FS34081239 

0-5139 

ELIZABETH  NITKAnniNE                    ' 

F534081239 

0-5139 

VIOLA  NICKABOINE 

F534081239 

0-5139 

ELSIE  NICKABOINE 

r534081239 

0-513» 

JOSEPH  NICKABOINE 

F534081239 

0-513* 

WILLIAM  BMLCT 

F534081239 

0-5139 

PAUL    LEGO 

F534081239 

0-5139 

PRISCILLA  LEGO 

F534081239 

0-5139 

DELIA  LEGO 

F534081239 

0-5139 

GENEVIEVE   LEGO 

F534081239 

0-5139 

ALVIN  LEGO 

F534081239 

0-5139 

SOPHIA  DAILET  WARREN 

F534081239 

0-5139 

LETITIA  OAILEY  DENNING 

F534081239 

0-5139 

ALICE  MAY  OAILEY 

F554081239 

0-5139 

JOHN  MARKNAM  OAILEY 

F534081239 

0-5139 

ELIZABETH  A.   DAILET 

F534081239 

0-5139 

ROBERT  W.   DAILEY 

F534081239A 

A-3110 

HEIRS  OF  KE    TAH  CUMIG  OOUA 

F5J4081239* 

*-31»0 

SOPHIA  DAILEY  WARREN 

F534081239A 

A-31X) 

LETITIA  OAILEY  DBWINC 

F534081239A 

A-31X) 

ALICE  MAY  DAILEY 

F534081239A 

A-3110 

JOHN  MARKHAM  DAILET 

F534081239* 

A-3H0 

ELIZABETH  A.    DAILET 

F534081239* 

*-3m 

ROBERT  W.   DAILET 

F 53408 12390 

A-3110 

SOPHIA  DAILET  WARREN 

F534 0812390 

A-31W 

LETITIA  DAILET  DENNING 

F5340812390 

A-3110 

ALICE  MAT  DAILET 

F5340812390 

A-3110 

JOHN   MARKHAM  DAILET 

F5340812390 

A-3110 

ELIZABETH  A.   DAILET 

F534 081 2390 

A-3110 

ROBERT   W.   DAILET 

F534081239M 

A-31tO 

WILlIAM  NICKABOINE 

F5340ei239M 

A-3110 

MAGGIE   NICKABOINE   SKINAUAT 

F5J4081239M 

A-31K) 

ELIZABETH  NICKABOINE 

F534081239M 

A-3110 

VIOLA  NICKABOINE 

F554081239M 

A-3110 

ELSIE   NICKABOINE 

F534081239M 

A  3110 

JOSEPH  NICKABOINE 

F534081239M 

A-3110 

WILLIAM  DALET 

F534081239t( 

A-3110 

PAUL   LEGO 

F554081239M 

A-3110 

PRISCILLA   LEGO 

F534081239M 

A-3110 

DELIA  LEGO 

F554081239M 

A-3110 

GENEVIEVE    LEGO 

F534081239M 

A-3110 

ALVIN   LEGO 

F534 081242 

0-26»1 

EDNA  ARTHUR   TAYLOR 

E  QUAY  ZAINCE 

F534081257G 

0  3934 

GRACE  MAE  MEECH 

F534081257C 

0-3934 

MAMIE    LOUISE  HCECM 

f534081257G 

0-3954 

ANNA  MEECH 

F5340C1267* 

0-4521 

CORA  BAPTISTE 

F5340812(WU 

A  28% 

MATN  WAY  WAY  AUSH 

YOUNG  KEGG 

F53408126«A 

«  287* 

KE   CHE  QUAY   ZAINCE 

MRS.    YOUNG  KEGG 

F534081271 

A-3111 

ANDREW  DAILEY 

AIN  DAN  SO  GE  SNIG 

F534081271 

A-3111 

OGE   ZHE   MW  AH  QUOO  OKE 

F534081274A 

A-5125 

THEODORE   B.   BEAUIIEU 

F534081274A 

A-3125 

EDWARD  W.   BEAULIEU 

F554081274A 

A  5125 

ELIZABETH  BEAULIEU 

F554081274A 

A-3125 

MARY  BEAULIEU 

F5340812788 

0-4102 

MARGARET  A.   MEYERS 

MARGARET   KING 

F534081296e 

0-16A0 

JENNIE  0.    PARKER 

F5540ei296e 

0-16«0 

GERTRUDE   RABBI    ST.    CLAIRE 

F5340812968 

0-1660 

RALPH   HUGHS 

F5340812968 

0-1660 

BLANCH  PARKER  VAN  ETTEN 

F5340812968 

0-16M 

BURLEIGH  WOOD 

F534081296e 

0-1660 

KITTIE   VAN  ETTEN 

FS340B12968 

0-16M) 

MERLIN   VAN   ETTEN 

F534081296e 

0-16« 

HUGHS   VAN   ETTEN 

FS340812968 

0-16«0 

FANNIE  WILLIAMS  BIN  WAV 

F534081296e 

0-1660 

LUCILE  MCABEES 

FS340812968 

0-16M 

PERCY   SAVAGE 

F534081296B 

0-16W 

EUGENE   SAVAGE 

f534081299 

A-198B 

EOUAY  AUN  E   C06U 

MRS.    HENRY   NETT 

F534081304B 

0  2757 

ALICE   GWINN  WIND 

ELLEN  WIND 

F554081307 

0-2175 

WILLIAM  SAYERS 

F534081307A 

0-2175 

MAGGIE   SNOW 

F534081307B 

0-2ir5 

WINFIELO   SAYERS 

tt 

6 

9 
9 
9 
9 
3 
4 
4 
2 
16 
16 
16 
16 
16 
16 
16 
48 
96 
96 
96 
96 
3« 
50 
50 
30 
30 
30 
3 
45 
45 
45 
45 
45 
45 
30 
30 
50 
30 
50 
30 
16 
16 
16 
16 
16 
16 
16 
48 
96 
96 
96 
96 
3 
45 
45 
45 
3 
2 
2 
2 
2 
9 
9 
9 
9 
25 
7 
7 
7 
35 
35 
55 
35 
35 
28 
28 
28 
28 
6 
3 
45 
45 
45 
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fS^uoaiKUc 

0  i\r, 

HA«T    JOUBDAKI    8BL* 

tSli.O«lW^ 

0  ?iri 

tOCfl   UAIAIEU 

fsuoaiwjrf 

0  ?irs 

F«£D€«1CI    MAOCIEU   *1$ 

f5V4081Wn 

0  i^r, 

atOtU    KAUCICU 

fswoei  W7f 

0  2irs 

JULIA   KAUl  lEU 

F^uo«1^^* 

MS.    UILUAH   \JI\ZM^ 

^^J*o«l^J^* 

0    1665 

XKfPt*   tOT 

f%i*08ir9?t 

0    166S 

LfO    iOT 

fSV4  081805 

0   5266 

PNllOMCM   CMARSOMA 

Fsuoeiaoij 

0   5266 

OKA   WlStOIS 

Fswoaiatrt* 

0  2084 

HA«T    SMITM 

fswoBiaor 

0    5446 

LUCT    Pt»«AlAT 

f^J408180/» 

0   K46 

aOtCt    AIW«T»0»iG 

fSMoaiaor* 

0    5446 

JOHM   MEtRILL 

FSU081811J 

0    5414 

yAM   KUE 

fSi408181U 

0    54U 

TKtOOOtt    1.    WAUL  If. J 

fswoaisiu 

0    54U 

flUAKI*   IfAtJl  lEU 

FSW.0flt8nK 

0    5414 

»»A«T    MAUIIEU   »OUSf 

FSH.081816A 

0  M^l 

MA«&A«ET    N.    SB'AM 

FSHoeisiM 

0   S1?l 

AJMIt    MSSUUUU 

FSW08t826 

0  4559 

KAN    t\i»    ALW    AM    aUCC 

FSKOeiS^M 

0  4559 

AN    KO   GUOH 

FSi*  0818^6* 

0  4  559 

0    PAH    HI    DOB    {     TL*C 

FSi*  081852 

0   2880 

AN   Kf    WEUE 

F  5  54081  aw 

0  2880 

NAN    QUO    FAIRBANKS 

fSU081«W 

0  2880 

JAMtS    FISNtt 

FSU0818V* 

0  2880 

0    J\U   UAIWCE 

FSK0818J21 

0  ?8ao 

PAiX    DtXWOAN 

FSU081852« 

0   2880 

NAtORET    WAUUE  J 

F5W081895 

»    1^89 

HAtT    tfLlOWMEAO 

FSU08189S* 

«    V99 

»0«»1    lAt    8At»< 

»SS408189^« 

A    1^99 

NAT    ON    BIN    AlS    iOUAT 

FSV.081«?S 

0   OvU' 

lOA    PfWEBION 

FSK.081WS* 

0  04  52 

TNOS   lOAIOil 

fSVi081»SJ 

*     1814 

HART    HAT    J! .    Cl»l»f 

FSV.  0819^5 

*    18U 

CNBISTINA    $T -    ClAiBf 

FSW.0819S5 

*     1S14 

aiVIA    LEOBA    S'  .    C.«i»t 

FSU0ei9^7 

A    1S05 

OOBOTHY    DAT   DODGi 

F^H0819^^ 

A    ISO 5 

ATNf    UOWf    CtSHlC 

FSw.oei<>w 

0    5192 

ALICE     a   INN 

FSUOBIiXiU 

0   S1S8 

IAN    UE     tAH    TAcAN 

FS54  08196  Vk 

0   S1S8 

XISiF»N    WBUkN 

FSW.081»6^ 

0   02?5 

jcmm  uEBSTfg 

FM4.081<»68 

A    05U 

uuiie  NORtc* 

F^J4081">«>« 

A   0514 

LUCILLE   B«u*f';f 

FSU08196A 

A    05U 

ANN  1  E    BRUNf  I  ^  I 

FSVk  081968 

A   0514 

EOWINA   BRUHE'TE 

F%5408196aA 

A    0514 

CARRIE    FAiRgANtS 

FSU081968a 

0   0411 

CARRIE    fAIRBANtS 

FSW081968C 

0    0411 

AMMIE    BRUMtTTE 

FSW081968C 

0    0411 

EOWINA    MORION 

fSVi08197* 

0  290S 

PAT   SN(   UE    b:m  ais  tt 

F"SV.0819^8A 

0   ?8,'8 

AN   KE    UtENCE 

FSH.0819r8A 

0   !6rB 

JAMIt    FlSNtR 

F".K0819nW 

0  ^!irn 

MA    UED    FAIRBANKS 

Fsuoewrsi 

0  ^8?s 

0   Ot    BOINER 

FS5*oei9<r> 

0   4299 

HAtCIE    RETHPIDS    STAPlfS 

FS5A  08198^ 

0    5806 

«»ART    NUDRE1X    SMI  'x 

FSV.  08198^ 

0    5806 

LOGAN   CMtSLE' 

FS'U0819e^ 

0    5806 

PAIAINC    JACIS,'* 

F')V.0819er 

0    5806 

JIAIA   CHESlE" 

FSV.  08198? 

0    5806 

RICNARO    CHES>(  ' 

fSK08198;' 

0    5806 

INOWAS   CNESU  » 

FSJ4  08198? 

0  wv. 

LLOTO    CHf  SiS  ' 

FSii.081989 

0  O??*) 

JOE    HASO« 

fSi4081989« 

0  o??*. 

ECHiARO    JO«H,  * 

FSV.  0819891 

A    0S6O 

JOE    HASO« 

FS5*0819B9f 

A  (n60 

EOyARO    JONNV* 

FSU0ei995 

0  <.S84 

IQM   NAN    SnAm    A1.1SN 

FSU08199* 

0    186? 

JENNIE    CNCIISM 

Fsy,oei9«x.* 

0    186? 

JOStPN    PtAKE 

F5W081994A 

0    186? 

CATHERINE    PtAtf 

FSV408199fcJk 

0    186? 

ISK   yA   GUANAB 

F5540ei996 

0  0618 

tARAN   WEBSTER   OAvIS 

FS540ei997 

0  4265 

HO   CO   NUNC   EOJAT 

FSW08199r» 

0  4265 

tt    CHE     Jl    WAUN    E    OUAT 

F5J40819g8 

0   4S11 

RAN   BOM   BAM   CUMIG   QKE 

fS!U081999 

0  2581 

FRANCES   ASPINWAIL 

FSS40ei999 

0  2581 

LOUISE    ASPINWALL 

f^U081WV 

0  2581 

QUS    A&PINUAIL 

FSU0819WH 

0  2581 

jmiA   ASPINWA.L 

FS 54082005 

0    1«?1 

F»ETtR    REESE 

FS  54082006 

0   22r9 

PNULIR   N1CXH.S 

FS  5408200  r 

0  4284 

amn  aince 

IS  I 


MS.    JOHN   DORR 

ELIZABETH    ThOWSOK   HORUAN 

CHARLES   CARBOU 

JOC    BUSN 


lAT    BAT    0   CE    »«AH 
D£    IISH   CO   CE    NIEW 
ANNE 


MBS       LfVl     LINO 


JAHt 


ft  U  ?tfi<CE 
ME  &f  ?[ENCE 
liW   RlCf 


MACCIE    SITTING 
EMMA   MITCHELL 
MART    STOME 


NAM    CO    NAUSH 

ME    OX*    AH    OlXX) 


6 
3 

2 

2 
2 

1 
1 
1 
2 
1 
2 
2 
2 
2 
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r53*082007 

0-4284 

FS34082008 

0-16J7 

FS34082009 

0-2904 

r53*0e2009 

0-2904 

FS34082011 

0-4235 

rS340820nA 

0-4235 

E5340820116 

0  4235 

F5J*0e2011M 

0-4Z35 

F5340e2011l 

0-4235 

F5S4082017 

0-3842 

F5340B2017* 

0-5842 

F534082017B 

0-3842 

r534082017B 

0-3842 

F534082017C 

A-2410 

FS34082017D 

A-24V) 

F5340«2017t 

A-24)0 

F534082017E 

A-2410 

F554082020 

0-4322 

F534082022 

0-1124 

F534082023 

0-3250 

FS34082024 

0-1870 

F5340a2025 

0-1853 

F5340e2026 

01834 

F534082027 

0-1112 

F5540e2027D 

0-1112 

F534082029 

0-0043 

F534082029 

O-0O43 

F534082029 

0-0043 

F5J4 082029 

0-0043 

f534082029 

00043 

F534082029 

0-0043 

F534082029 

0-0043 

F534082029 

0-0043 

F534082029 

0-0043 

F534082029 

0-0043 

FS34082030 

A-1364 

F534082030e 

A-1364 

FS54082033 

0-4260 

F5J4082034 

A-0839 

F534082034A 

A-0839 

F 534082036 

0  4747 

F 534082038 

0-0597 

F534082039 

0-0606 

F534082043 

0-0505 

F 534082044 

A1815 

F5340a20a 

A- 1815 

F534082OU 

A-1815 

F554082045 

0-2060 

F554082046 

0-2814 

F534082048 

A-1584 

F534082048 

A- 1584 

F534 082048 

A-1584 

F534082048 

A-1584 

F534 082048 

A-1584 

F 534082048 

A-1584 

F5J4082048 

A-1584 

FS34082048 

A-1584 

F 534082048 

A-1584 

F534082048 

A-1584 

F534082048 

A   1584 

F5J4082048 

A-1584 

F 534082048 

A-1584 

F 534082048 

A-1584 

F534 082048 

A-1584 

F53408204a 

A-1584 

F534 082048 

A- 1584 

F53408204SA 

A-1584 

F 534082048* 

A-1584 

F534082051 

0-4279 

F534082051 

0-4279 

F534082051 

0-4279 

F534082051 

0-4279 

F534082051 

0-4279 

F534082051 

0-4279 

F534082060 

0-2575 

(36) 

NO  UAM  OUAT  GE   SHtG 

LUCILLE   COSTELtO  MOKCAN 
KAT  UE   TAN  WE  OlMG 
8£  ZHE  GO  QUAY 

AMTOINC   KIPLIM 

MART  KIIM.IN   JERONC 

ANTOINE  KIPtIN 

ItAMAIiCT  KIPLIN 

HART  KIPIIN   JEROME 

MAGGIE  NUSM  KE  GUON 

JOSEPH  PUTT 

GEORGE  PLATT 

LIZZIE  LOSH  TIB8ETTS 

MAGGIE  NUSH  KE  GUON 

XISEPH  PLATT 

GEORGE  PLATT 

LIZZIE  LASM  TIBBETTS 

ANTOitX  CROUD 

GEORGE  BELLECOURT 

JULIA  MIS  CO  BEMAIS 

PETER  REESE 

MAGGIE  GRAY 

MAGGIE  GRAY 
KAY  BAY  GE  SHIC  0  QUAY 
KAY  BAY  GE  SHIG  0  QUAY 

GRACE  SARAN  PERSON 

ELIZABETH  PERSON  SHAM60U 

GLADYS  PERSON  JENSEN 

CHARLES  MERLE  PERSON 

UATNE  PAUL  PERSON 

EL2A0A  ELIZABETH  PERSON 

CAROL  JEAN  PERSON 

BEVERLY  ANN  PERSON 

OPAL  CATHERINE  PERSON  WARREN 

SANDRA  PERSON  RICHMOND 

JOHN  BROUN 

JOHN  BROUN 
MO  KAY  GE  SHIG  0  QUAY 

MAGGIE  HANKS 

SUSAN  SMITH 
AYSH  PAN 

MAGGIE  BELLANGER 

SUSAN  ROY 

VIRGIL  KILLIAM 
MARY  MAY  ST.  CLAIRE 
CHRISTINE  ST.  aAIRE 
OLIVIA  BEABA  ST.  CLAIRE 

NOW  E  GE  SHIC  0  QUAY 
DELIA  HOWARD  BELLANGER 
HEIRS  OF  WILLIAM  FEATHER 
SHAH  AH  CUMIG 
0  BE  GUOOD 
GROVER  CROUD 

HEIRS  OF  CATHERINE  CROUD 
PADDY  SAM 
MARY  CARLSON 

HEIRS  OF  ANNA  YELLOWGEAO 
JOSEPH  SULLIVAN 
PEARL  JANE  SULLIVAN  6RAHMER 
JANE  A.  SULLIVAN 
RUTH  SULLIVAN 
EVA  SULLIVAN 
JAMES  CAOUE 
ALPHONSE  UEASEL 
PHILOMENE  CADUE 
MARTHA  ANN  CAOUE 
MAGGIE  SROUN  HANKS 
SUSAN  BROUN  SMITH 

0  GA  BAY  AH  DO  QUAY 

ME  ZHE 

0  GE  MAN  OUAINCE 
FRANK  GISHKOK 
JOC  GISHKOK 

0  ZHAH  UUSH  KE  BUN  AISE 

PE  SHE  KEE  UAH  CNU 


MAGGIE 

MAGGIE  PLATT  LOSH 

MAGGIE  PLATT 

ANTOINE  CLOUD 
PHILOMENA  REDBIRO 


JANE  POTTER 
JANE  POTTER 


0  BE  QUOD 

SAM  YANKEE 


KAH  GE  GAY  GE  NEW 
JOHN  CROUD 
JOHN  CROUD 


NAY  TUN  AliN  E 
0  BE  OUOO 
MARY  COURTUAY 
SOPHIA  WHITE 
JULIA  JACKO 


OUAY 


3 
2 
3 
3 

9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
2 
9 
3 
3 
3 
3 
2 
2 
6 
6 
6 
36 
36 
36 
36 
56 
36 
6 
2 
2 
2 
4 
4 
2 
2 
3 
3 
45 
45 
45 
4 
6 
5 

15 
45 

45 
45 
15 
15 

15 
180 
180 
180 

72 

72 
540 
810 
810 
810 

20 

20 

24 

24 

24 

24 

24 

24 
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DCPARmEMT  OF  LABOR 

Mtn«  Safety  and  Haalttt  Admlntetration 

M  CFn  Pwta  56  and  57 

Metal  wtd  Nonmetai  Mine^  PubMc 
neannQa 

AOCNCy:  Mine  Jvifety  and  Health 

Aliminiiitration,  Ijitxir 

ACnOM:  Notice  of  public  hearings 

SuanSAMV:  Th«  Mine  Safety  and  Health 
Admlnlntratlon  (MSHA)  will  hold  public 
hearlnga  on  Iti  pn)p<>»«l  to  revise 
exiitini)  safety  ttandardi  for  explosives 
lit  metal  and  nunmetal  mine*.  The 
heanngt  will  be  held  In  Ptttabunih. 
FVnntylvania.  Salt  Lake  City   Utah,  and 
Irving  Texaa  Theae  hearlnj?*  are  in 
reaponae  to  requeita  received  (mm  the 
public  Each  heannjj  will  cover  the 
ma|or  laauea  raised  by  commentcra  in 
resfMinae  to  the  propoaed  rule 
OATtS:  All  requests  to  make  oral 
pr«a«ntations  for  the  record  should  be 
submitted  at  least  five  days  prior  to 
each  hearinjj  date  However, 
immediately  before  each  hearin}^  bexins 
any  unallotted  time  will  be  made 
available  to  persons  making  latp 
requests 

The  public  heanngs  will  be  h«'ld  at  th»- 
following  lo<uitions  un  the  dates 
indicated,  beginning  at  9-00  a  m. 

Dalf  and  city 

April  «.  IIM0— Piltibur^h.  PA 
April  i1.  19«»— Salt  Laka  City   IIT 
April  IX  tM»— (rvtn«.  TX 

Aoonassas:  The  hearings  will  he  held  at 

the  following  lo<:atlons 

Holiday  Inn— Pittsburgh  Airport,1406 

Beers  School  Road  (See  Hotel  Locator 

for  Room).  Coraopolls,  PA  15108 
Salt  Palace  Center,  Spruce  Room — North 

l-obby  Fntrance,  Between  Second 

West  h  West  Temple  Streets.  Salt 

Ijike  City   irr  MIOI 
Holiday  Inn  D  F  W   Airport  South,  4440 

West  Airport  Freeway,  Ballroom  B 

Irving.  TX  75061 

Send  requests  to  make  oral 
presentations  to-  Mine  Safety  and 
Health  Administration.  Office  of 
Standards.  Regulations  and  Variances. 
RcKjm  83V  4015  Wilson  Boulevard, 
Arlington.  Virginia  22203 

KM  nmrvmn  wwomtATios)  cotrrAcr. 

Patricia  W  Silvey,  Director,  OfTice  of 
Standards.  Regulations  and  Variances 
MSHA,  phone  (703)  235-1910 

aupPLMwifTAJiY  mmofmrnATtom.  On 
November  10.  1988.  MSHA  published 
proposed  revlsiona  to  Its  existing  safety 
standards  in  30  CFR  Parts  50  and  57  for 
explosives  at  metal  and  nonmetai  mines 


(53  FR  45487).  The  comment  period  for 
the  proposed  rule  closed  on  February  10, 
1989  In  the  comments  Hied  to  the 
pn)p<i8ed  rule.  MSHA  r«;eived  requests 
to  hold  public  hearings. 

The  purpose  of  the  public  hearings  it 
to  receive  relevant  comment  and  to 
answer  questions  concerning  the 
proposal  The  hearings  will  be 
conducted  in  an  informal  manner  by  a 
panel  of  MSHA  officials  Althou^ 
formal  rules  of  evidence  will  not  appiy. 
the  presiding  ofFicial  may  exercise 
discrflion  in  excluding  irrelevant  or 
uniluly  repetitious  material  and 
questions 

F-ach  hearing  will  begin  with  an 
opening  statement  frtim  MSHA.  The 
public  will  then  he  given  an  opportunity 
to  make  oral  presentations.  During  thasa 
presentations,  the  hearing  panai  will  ba 
available  to  answer  relevant  questions. 
At  the  discretion  of  the  presiding 
official,  spt'tikers  may  be  limited  to  a 
maximum  of  20  minutes  for  their 
presentations  Time  will  he  made 
available  at  the  end  of  each  hearing  for 
rebuttal  statements  A  verbatim 
transcript  of  each  proceeding  will  be 
taken  and  made  a  part  of  the  rulemaking 
record  Copies  of  the  hearing  transcript 
will  be  available  for  review  by  the 
public 

MSHA  will  also  accept  additional 
written  comments  and  other  appropnate 
data  frtim  any  ujterested  party, 
including  those  not  presenting  oral 
statements  Wrttten  comments  and  data 
submitted  to  MSHA  will  be  included  In 
the  rulemaking  record.  To  allow  for  the 
submission  of  any  post  hearing 
comments,  the  record  will  remain  open 
until  May  31.  1980. 

Issues 

Commenters  requested  clan&cation  or 
revision  of  specific  provisions  of  the 
proposed  rule,  some  of  which  received 
extensive  comment.  SeVeral  major 
issues  are  outlined  in  this  notice.  MSHA 
specifically  solicits  additional  comment 
on  them,  in  addition  to  any  othe' 
aspects  of  the  proposal 

Storage — Surface  and  llndergrouBd 

Arvos  oniuini  storxifie  fociIiCies 

Proposed  |  56/57  6101  addreiaes  the 
Combustion  hazards  that  can  exlat  near 
a  magazine  from  either  the  natural 
growth  of  vegetation  or  the 
accumulation  of  other  materials  which 
would  support  combustion 

MSHA  received  several  conuaants  on 
this  standard.  One  commentar  i 
modifying  the  standard  to  requka 
establishing  systematic  procedaaa  to 
minimize  the  accumulation  of  i 
brush  or  dry  grass,  rather  than 


prohibiting  their  accumulation.  The 
commenter  suggested  a  revision  that 
would  not  restrict  the  presence  of 
matenals  used  for  the  storage, 
transportation  or  hauling  of  explosives, 
such  as  pallets,  magazine  boxes  or 
shipping  boxes,  all  of  which  are 
"combustible." 

Several  commenters  addressed  the 
provision  relating  to  the  containment  of 
combustible  liquids  in  the  event  of 
leakage  One  commenter  staled  that  it 
should  be  permissible  to  totally  dike  the 
area  surrounding  the  magazine.  Others 
suggested  that  there  is  no  need  to  slope 
drainage  away  from  explosive  storage 
facilities  to  prevent  combustible  liquid 
from  aotering  the  storage  facihty  One 
commenter  stated  that  facilities 
containing  combustible  liquids  are 
aheady  addressed  in  MSHA's  fire 
prevention  and  control  standards  in 
Subpart  C  of  30  CFR  Parts  56  and  57. 

Another  commenter  suggested  that 
MSHA  consider  adding  a  minimum 
separation  distance  between 
combustible  liquid  storage  tanks  and 
explosive  material  storage  areas 
consistent  with  MSHA  s  proposed  table 
of  distances. 

Location  of  storage  facilities 

Proposed  {  56/57.6131  addresses  the 
location  of  surface  magazines. 

Many  comments  centered  on  the 
appropnateness  of  MSHA's  table  of 
distances  for  locating  storage  facilities 
■way  from  dams,  electric  substations 
and  mine  openings.  One  commenter 
suggested  that  storage  facilities  be 
located  in  accordance  with  the  Bureau 
of  Alcohol,  Tobacco  and  Firearm's 
minimum  requirements.  Another 
commenter  felt  that  without  additional 
data.  It  is  incorrect  for  MSHA  to  say 
that  the  MSHA  table  is  derived  from  the 
American  Table  of  Distances  ( ATD) 
since  the  ATD  was  developed  "to 
provide  safe  distances  for  storage  of 
explosive  matenals  from  inhabited 
buildings,  highways,  passenger  railways 
and  between  explosive  materials 
magazines  "  MSHA  specifically  solicits 
further  comment  on  this  issue  including 
Infonnation  on  the  number  of  facilities 
that  would  be  affected  by  changes  in  the 
proposed  rule 

Magazine  requirements 

Proposed  |  56/57  6132  addresses 
construction  and  housekeeping  cntena 
(or  surface  magazines.  One  commenter 
suggested  the  deletion  of  paragraphs  (b), 
(d).  (a),  and  (f)  of  the  proposed  standard. 
The  oottmenter  would  replace  these 
I  with  a  requirement  that  the 
be  "constructed  to  the 
ipecifications  of  27  CFR  Part  55" 


construction  requirements  of  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms.  In 
general,  these  paragraphs  require  that 
magazines  be  noncombustible;  equipped 
with  electrical  bonding  connections; 
made  of  nonsparking  materials  on  the 
inside:  and  ventilated  to  control 
dampness  and  excessive  heating.  The 
commenter  also  stated  that  MSHA  has 
not  produced  data  to  justify  paragraph 
(d)  which  requires  bonding  and 
grounding  of  magazines.  The  commenter 
stated  that  grounding  systems  require 
constant  maintenance  and  that 
inadquately  maintained  systems  present 
a  greater  danger  than  ungrounded 
magazines.  MSHA  requests  additional 
data  on  the  subject  of  bonding  and 
grounding  of  magazines,  particularly 
related  to  safety  benefits  and  cost 
impact. 

Auxiliary  Facilities 

Proposed  9  57.6181  addresses 
facilities  used  to  store  explosive 
material  near  work  places  underground 
and  establishes  a  new  category  of 
storage  facilities,  "auxiliary  facilities." 
Several  commenters  beheved  the  new 
category  was  inappropriate  and 
suggested  that  MSHA's  proposal  be 
modified  to  accommodate  the  various 
storage  practices  currently  in  use  that 
are  dictated  by  the  diversity  of  mining 
conditions.  One  commenter  stated  that  a 
limit  of  one-week's  supply  of  explosives 
in  an  auxiliary  facility  is  overly 
restrictive.  Another  commenter  stated 
that  MSHA's  approach  to  controlling 
access  to  the  facilities  should  be 
performance-oriented  and  directed  at 
controlling  access  to  the  mine  rather 
than  specifically  requiring  locking  or 
attending  the  facilities.  MSHA 
specifically  requests  additional 
comment  concerning  the 
appropriateness  of  this  standard  and,  in 
particular,  the  one-week  limitation  on 
supplies. 

Transportation 

Separation  of  explosive  material 

Proposed  S  56/57.6201  distinguishes 
between  Class  A  and  Class  C 
detonators  and  specifies  the 
transportation  requirements  for  each. 
Under  the  proposal  Class  A  detonators, 
and  Class  C  detonators  in  quantities  of 
more  than  1000.  shall  not  be  transported 
in  a  vehicle  or  conveyance  with 
explosives  or  blasting  agents  unless  the 
detonators  are  maintained  in  the 
original  packaging.  The  proposal  would 
permit  Class  C  detonators  to  be 
transported  in  quantities  up  to  1000  with 
explosives  or  blasting  agents  if  such 


detonators  are  in  closed  containers  and 
separated  from  the  explosives  or 
blasting  agents. 

One  commenter  stated  that  the 
proposed  standard  does  not  cover  all 
detonators  on  a  mine  property  and  that 
MSHA's  proposed  regulation  is 
confusing.  Another  commenter 
recommended  that  MSHA  retain  the 
existing  standard  and  stated  that  the 
proposed  regulation  would  create 
additional  hazards  for  miners  by 
necessitating  increased  handling  of 
explosive  material. 

Vehicles 

Proposed  S  56/57.6202  addresses  the 
hazard  of  detonation  of  explosive 
materials  during  transportation  on  a 
mine  vehicle. 

One  commenter  stated  that  there  are 
no  known  instances  of  detonation 
resulting  from  the  build-up  of  heat  and 
moisture  in  a  debvery  vehicle  and 
suggested  the  deletion  of  paragraph 
(a)(5)  which  requires  that  vehicles  be 
vented  except  when  transporting  in 
bulk.  The  commenter  also  stated  that 
paragraph  (a)(8),  requiring  that  the 
vehicle  be  attended  except  when  parked 
at  the  blast  site  and  when  loading  is  in 
progress,  is  impractical  and  unworkable. 
Another  commenter  reconunended  that 
MSHA  modify  the  standard  to  have  only 
one  multipiupose  dry-chemical  fire 
extinguisher  or  a  fire  suppression 
system.  Another  stated  that  requiring 
the  engine  of  a  "shot  fire  buggy"  to  be 
turned  off  during  placement  of  primers 
into  drill  holes  slows  the  loading  cycle 
and  does  not  increase  safety.  The 
Agency  soUcits  specific  information 
quantifying  any  productivity  loss 
resulting  from  this  requirement. 

Use — Surface  and  Underground 

Loading  and  blasting 

Proposed  S  56/57.8306  deals  with 
precautions  during  loading  and  blasting 
and  would  add  several  new  provisions. 
Paragraph  (b)  requires  that  once  loading 
begins,  only  activity  directly  related  to 
the  blasting  operation  be  permitted 
within  the  blasting  site.  Some 
commenters  stated  that  this  provision  is 
unnecessarily  restrictive.  They 
suggested  that  MSHA  either  modify  the 
definition  of  "blast  site"  or  modify  the 
standard  to  allow  work  not  related  to 
blasting  to  continue  within  the  blast  site. 
MSHA  solicits  further  comment  on  this 
proposed  standard. 

Fuel  oil  requirements  for  ANFO 

Proposed  S  56/57.6309  prohibits  liquid 
hydrocarbon  fuels  with  flash  points 


lower  than  that  of  No.  2  diesel  oil  (125 
degrees  Fahrenheit)  from  being  used  to 
prepare  ammonium  nitrate-fuel  oil 
(ANFO). 

Several  commenters.  operating 
primarily  in  subarctic  conditions, 
opposed  this  proposed  limitation.  One 
commenter  suggested  the  standard  be 
revised  to  allow  the  use  of  No  1  diesel 
oil  when  weather  temperatures  are 
below  50  degrees  Fahrenheit.  The 
Agency  is  aware  that  the  bistitute  of 
Makers  of  Explosives  (IME)  is  meeting 
in  May  for  a  thorough  discussion 
regarding  the  mixing  of  all  explosive 
formulations.  The  Agency  anticipates 
that,  in  accordance  with  the  request  of 
the  IME.  the  record  in  this  rulemaking 
can  remain  open  for  a  sufficient  time  to 
allow  the  IME  to  submit  further 
comment  on  this  issue. 

Firing  devices 

Proposed  S  56/57.6405  deals  with 
power  sources  and  control  of  firing 
devices.  MSHA  continues  to  seek 
comments  on  the  various  parameters 
and  costs  associated  with  testing. 
repairing,  and  maintaining  of  blasting 
machines. 

Nonelectric  Blasting — Surface  and 
Underground 

Nonelectric  systems 

Proposed  §  56/57.6501  addresses 
misfire  hazards  encountered  m 
detonating  cord  blasting.  A  new 
provision  in  paragraph  (a)  requires  the 
use  of  double  trunklines  or  loop  systems 
to  help  prevent  misfires  when  blasting 
with  any  nonelectric  system.  Paragraphs 
(b)  and  (d)  are  also  new  provisions 
dealing  with  shock  tube  and  gas  tube 
blasting  systems. 

Several  comments  were  received 
regarding  this  proposed  standard  Some 
commenters  supported  the  requirement 
for  double  trunklines.  However,  because 
of  changing  technology,  several 
commenters  felt  MSHA  should 
reconsider  its  proposal.  One  commenter 
suggested  that  the  standard  should  only 
require  the  operator  to  follow  the 
manufacturer's  instructions. 

Commenters  also  stated  that  it  is 
common  practice  in  underground  mines 
to  attach  trunklines  after  loading  each 
section  of  the  face  and  before  mo\ing  to 
load  other  portions  of  the  round.  Further, 
they  stated  that  changing  this  pracbce 
would  require  additional  loading 
equipment  MSHA  requests  specific 
information  on  the  additional  equipment 
required. 
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Proclamation  5941  of  March  8,  1969 

Federal  Employees  Recognition  Week,  1989 


By  the  President  ai  the  United  States  of  America 

A  Proclamation 

Nineteen  hundred  and  eighty-nine  marks  the  two  hundredth  year  of  uninter- 
rupted governance  under  the  Constitution  of  the  United  States.  It  is  a  fitting 
occasion  to  honor  those  of  our  fellow  citizens  who  are  pledged  by  solemn  oath 
to  "support  and  defend"  that  Constitution.  As  capable  and  dedicated  Federal 
employees,  these  men  and  women  have  contributed  to  the  success  of  free, 
democratic  government  both  here  and  around  the  world. 

Federal  employees  speed  our  mail,  guard  our  borders,  and  care  for  our  ailing 
veterans.  They  conduct  medical  research  that  will  lead  to  cures  for  devastat- 
ing illnesses,  they  man  the  spacecraft  that  probe  the  boundaries  of  the 
imiverse,  and  they  help  the  men  and  women  of  the  Armed  Forces  maintain  our 
national  security.  In  countless  ways.  Federal  employees  serve  our  country 
with  skill  and  dedication,  seeing  to  it  that  the  will  of  the  American  people  is 
carried  out  effectively. 

Federal  employees  show  us  the  meaning  of  public  service  off  the  job  as  well 
Thousands  of  churches,  fraternal  lodges,  voluntary  associations,  and  commu- 
nity groups  across  the  country  have  come  to  count  on  the  generosity  and 
active  involvement  of  Federal  employees. 

Those  individuals  dedicated  to  serving  our  country  as  employees  of  the 
Federal  Government  deserve  our  respect,  gratitude,  and  recognition.  Accord- 
ingly, by  House  Joint  Resolution  22,  the  Congress  has  designated  the  week 
begirming  March  6,  1989.  as  "Federal  Employees  Recognition  Week*'  and 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  week. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  March  6,  1989,  as  Federal 
Employees  Recognition  Week.  I  call  upon  the  people  of  the  United  States  to 
observe  this  occasion  with  appropriate  ceremonies  and  activities,  in  recogni- 
tion of  the  skillful  and  loyal  service  provided  the  Repubhc  by  employees  of  the 
Federal  Govenmient. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day  of 
March,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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ACTION 

MtmOrante:  AvMebty  of  Fundi 

AOOtCY:  ACTION 

action:  Notice  of  availability  of  funds. 


r  Thii  notice  announces  the 
availability  of  funds  for  Piscai  Year  1988 
under  the  ACTION  MiniCrant  Program 
authorized  by  the  Domestic  Volunteer 
Service  Act  of  1973.  as  amended  [Wih  L 
9^-113.  Title  I.  Part  C.  42  U  S  C  499;M 

The  ACTTION  MmiCirant  Pronram  is 
intended  to  initiate,  strengthen  and/or 
supplement  volunteer  efforts  and  to 
encourage  broad-based  volunteer  citizen 
participation  which  will  develop  and 
enhance  community  self  reliance 
MiniCirants  should  be  considered  and 
used  as  a  means  to  establish  or 
strengthen  activities  and  prtjgrams 
which  demonstrate  a  st)lid  potential  f(jr 
long  term  effect 

Pursuant  to  MiniCJrant  (iuldelines 
published  in  the  Federal  Register  on 
October  12.  1984.  (49  PR  40063).  ACTION 
has  established  the  MiniCrant  funding 
priorities  for  Fiscal  Year  1989  The 
protect  areas  for  which  MiniCrants  will 
be  considered  are  as  follows: 

(1)  Proiects  that  focus  on  illicit  drug 
use  prevention  and  education  activities 
for  youth.  These  applications  should: 
— Focus  on  prevention  rather  than 

intervention  or  treatment; 
— Flmphasize  strengthening  the  family; 
— Provide  positive  altemHiiv<»s  to  dnig 

use; 
— Create  or  enhanc*  cxMiununity 

coalitions  aguinsi  drug  usa.  and 
— Mobihte  local  resources  to  conttnue 

the  protect. 

Applications  incorporating 
■■re<-pt)n»(bJe  use"  of  illicit  drug 
methodologies  will  not  be  considered 

(J)  Proiects  that  focus  on  providing 
literH(  V  trmning  for 
— liulivKtuals  in  need  who  reside  in  low 

income  communities  or  other 

underserved  areas  with  a  high 

concentration  of  illiteracy; 
—  Individuals  who  failed  to  complete 

elementary  or  secondary  school  and 

read  at  the  zero  to  fourth  grade  levels: 
— Parents  of  children  t>etween  the  ages 

of  two  and  eight  who  themselves  have 

minimal  reading  skills. 
— People  with  limited  proficiency  in 

Rnglish,  such  as  the  Knulish  as  a 

Second  Language  population,  with  a 

high  need  for  functional  pnificienry  in 

order  to  participate  fully  in  Amencan 

life,  e  g  school  and  employment 

I  1]  ^o(ects  which  provide  services  to 
children  and  families  which  may 
Include: 
— Meeting  nutritional,  physical,  medical 

and  mental  health  needs  of  infants 

and  toddlers; 


— Offariiif  teafaing  for  child 

workers  sad  practical  educattoa  fat 

fMuretns^ 
—Providing  early  identiflcadaaof 

developmental  problems: 
—Expanding  services  to  infaals  and 

toddlers  with  physical  and  Bental 

disabilities; 
— Providing  affordable  quality  cUd 

to  meet  local  needs; 
— Expanding  prenatal  and  poatnatal 

health  care  for  all  women  and 

children,  especially  the  wotklag  yoor 

and  their  dependents; 
— Enhancing  the  ability  of  protecthre 

services  to  respond  to  child  abuse  and 

neglect;  and 
— Providing  a  broad  range  of  faafly 

support  activity 

(4)  Projects  which  provide  services  to 
the  homeless  which  may  *~*''nft 
— E)<jsic  survival  servioea — suck  as  food. 

shelter,  and  clothing 
— Stabilization  services,  deaiinf  with  a 

range  of  concerns,  eg.,  traasportation. 

laundry,  medical  and  mental  beetth 

care,  recreation,  referral  aad 

advocacy; 
— Growth  services,  e.g..  couneeHnL  j/ob 

training,  education  programs,  )oo 

search  assistance,  housing  locator, 

etc., 
— Preventive  services,  e.g.,  mortsape  and 

low-hicome  energy  assistaaoe,  end 

after  care  (post  shelter)  visits. 

Subject  to  the  availability  of  Fiscal 
Year  1966  funding,  up  to  $150000  mtIII  be 
aveilable  lor  grants  not  to  exceed  tB.400 
each.  Grant  funding  will  be  provided  on 
a  mw-time,  non-renewable  beais  for  a 
budget  penod  oot  to  exceed  one  year. 
All  grants  of  $3,500  or  more  In  ACTION 
Federal  funds  require  a  miniaam 
matching  share  of  10%  (cash  or  la-klBd) 
of  the  total  grant  cost,  and  a  yeetei 
match  18  encouraged. 

Eligibility  Public  and  private  non- 
profit organizations  whiLh  utihze.  or  will 
utilize  volunteers  as  an  integrml  pari  of 
their  provision  of  services  may  apply  for 
grants. 

Awards.  Publication  of  this 
announcement  does  not  oblijiate 
ACTION  to  award  any  specific  noBtber 
of  grants,  or  to  obligate  the  entire 
amounts  of  funds  available,  or  any  pert 
thereof 

Deadlines  One  signed  orlglaal  and 
two  copies  of  all  completed  appbcations 
will  be  submitted  to  the  appropriate 
ACTION  State  Office,  no  later  than  UK 
p.m.  local  standard  time  on  April  ZX, 
1986  Only  those  applications  received 
at  the  appropnate  office  by  ihe  deaifikie 
will  b«  eligible.  Addresses  of  Ae  Stale 
Offices  will  be  included  in  the 
application  package,  in  additlaa  to  the 
address  list,  the  application  packepe 
will  contain  an  apphcation  fom,  mropy 


of  the  MiniCrant  guidelines  which  were 
published  in  the  Federal  Register. 
October  12. 1964,  and  a  guide  to  help 
Individuals  complete  the  application. 

Application  Review:  ACTION'S 
Frogram  Demonstration  and 
Development  Division  will  review  and 
evaluate  all  eligible  applications 
submitted  under  this  announcement. 
ACTION'S  Associate  Director  for 
Doaestic  and  Anti-Poverty  Operations 
win  make  the  final  selection. 

To  receive  an  application  package, 
please  contact  your  ACTION  Stale 
Office.  Following  is  an  address  list  of 
ACTION  Regional  Offices,  along  with 
the  addresses  of  ACTION  Slate  Offices 
•their  jurisdiction. 


Regkml 

—Mr.  John  P.  Torain,  ACTION  Regional 

Director.  10  Causeway  Street.  Rm.  473. 

Boston,  MA  02222-1039,  (617)  565- 

70O0. 
—Mr  Romero  A.  Cherry,  ACTION  State 

Program  Director,  Abraham  Ribicoff 

Federal  Bldg.,  450  Main  Street.  Rm. 

524,  Hartford,  CT  06103-3002,  (203) 

240-3237. 
—Mr.  Thomas  E.  Endres,  ACTION  Slate 

Program  Director,  Federal  Bldg.,  Rm. 

305,  76  Pearl  Street,  Portland,  ME 

04101-418a  (207)  780-3414. 
—Mr.  Malcolm  Coles,  ACTION  State 

Program  Director,  10  Causeway  Street, 

Room  473,  Boston.  MA  02222-1038, 

(617)  565-7015. 
— Hfc.  Peter  Bender,  ACTION  State 

Program  Director,  Federal  Post  Ofc.  ft 

Courthouse,  55  Pleasant  Street,  Room 

316,  Concord.  NH  03301-3939,  (603) 

225-1450. 
—Mr  Vincent  Marzullo,  ACTION  State 

Program  Director,  John  O.  Pastore  Fed. 

Bldg.,  Rm.  23Z  Two  Exchange 

Terrace.  Providence.  Rl  02903-1758, 

[401)528-5424. 

Region  II 

—Mr  Herbert  W.  Stupp,  ACTION 
Regional  Director,  6  World  Trade 
Center,  Rm.  758,  New  York.  Nv  10048- 
0206.  (518)  472-3664. 

—Mr.  Stanley  Corland,  ACTION  State 
Program  Director,  402  East  Stale 
Street.  District  III— Room  422, 
Trenton.  Nj  08808-1507,  (606)  98&- 
2243 

—Mr  Bernard  A.  Conte,  ACTION  State 
Program  Ehrector,  6  World  Trade 
Center  Room  758,  New  York,  NY 
10048-0208,  (212)  466-4471. 

— Mr.  Ruben  Nazario,  ACTION  State 
f¥agrsm  Director,  Federico  DeGelau 
Federal  Ofc.  Bldg.,  Carlos  Chardon 
Aveaue,  Suite  C-49,  Ha  to  Rey,  PR 
a0tl8-2241.  (808)  786-6314  or  766- 
S188. 


Region  m 

Ms.  Maryann  Urban.  ACTION  Regional 

Director,  U.S.  Customs  House.  Rm. 

108,  2nd  and  Chestnut  Sb^et. 

Philadelphia,  PA  19106-2912,  (215) 

597-9972. 
Betsy  Irvin  Wells,  ACTION  State 

Program  Director,  Federal  Building, 

Room  372-D,  600  Federal  Place. 

Louisville,  KY  40202-2230,  (.'i02)  582- 

6384. 
Mr.  Paul  Schrader.  ACTION  State 

Program  Director.  Federal  Bldg..  Room 

500.  85  Marconi  Blvd..  Columbus.  OH 

43215-2888,  (614)  469-7441. 
Ms.  Jean  Taylor-Brown,  ACTION  State 

Program  Director,  803  Morris  Street. 

2nd  Floor.  Charieston.  WVA  25301- 

1409.  (304)  347-5246. 
Ms  Gloria  Sokolowski.  Acting  ACTION 

State  Program  Director.  U.S.  Customs 

House,  Room  106,  2nd  and  Chestnut 

Streets.  Philadelphia.  PA  19106-2998. 

(215)  597-3543. 
Mr.  Lindsay  B.  Scott,  ACTION  Stele 

Program  Director.  400  North  8th 

Street,  P.O.  Box  10066.  Richmond,  VA 

23240-1832,  (804)  771-2197. 
Mr.  Jerry  E.  Yates.  ACTION  State 

Program  Director.  Federal  Bldg..  Box 

257.  31  Hopkins  I^aza.  Room  1125. 

Baltimore.  MD  21201-2814.  (301J  962- 

4443. 

RegioD  IV 

Evelyn  Morrison,  Acting  ACTION 

Regional  Director.  101  Marietta  Street. 

NW..  Suite  1003.  Atlanta.  GA  30323- 

2301.  (404)  331-2859. 
John  D.  Timmons.  ACTION  State 

Program  Director.  Beacon  Ridge 

Tower.  Room  770,  600  Beacon 

Parkway  West  Birmingham.  AL 

35209-312a  (205)  254-1906. 
Mr.  Henry  Jibaja.  ACTION  Slate 

Program  Director.  930  Woodcock 

Road.  Suite  221,  Oriando.  FL  32803- 

3750.  (305)  648-6117. 
Mr.  David  A.  Dammann,  ACTION  State 

Program  Director,  75  Piedmont  Ave.. 

NE..  Suite  412,  Atlante.  GA  30303- 

2587,  (404)  331-4646. 
Mr.  Alfred  E.  Johnson.  ACTION  State 

Program  Director,  285  Cumberland 

Bend  Drive,  Nashville,  TN  37226-3889, 

(615)  251-5561. 
Mr.  Robert  L.  Winston.  ACTION  State 

Program  Director,  Federal  Bldg.,  P.O. 

Century  Station,  Room  131,  300 

Fayelteville  Street  Mall,  Raleigh,  NC 

27601-1739.  (919)  856-4731. 
Mr.  Arthur  R  Brown,  HI,  ACTION  State 

Program  Director,  Federal  Bldg..  Room 

1005-A  100  West  Capitol  Street, 

Jackson.  MS  39289-1092.  (601)  965- 

4462. 
Mr.  Jerome  J.  Davis.  ACTION  State 

Program  Director.  Federal  Building. 


Room  872, 1835  Assembly  Street, 
Columbia.  SC  29201-2430,  (803)  765- 
5771. 

Region  V 

Cynthia  Rudmann,  Acting  ACTION 

Regional  Director.  10  West  Jackson 

Blvd.,  6th  Floor.  Chicago.  IL  60604- 

3964.  (312)  353-5107. 
Mr.  James  E.  Braxton.  ACTION  State 

Program  Director,  10  West  Jackson 

Blvd.,  6th  Floor,  Chicago,  IL  60604- 

3964,  (312)  353-8283. 
Mr.  Thomas  L  Haskett  ACTION  State 

Program  Director.  46  East  Ohio  Street, 

Room  457.  Indianapohs,  IN  46204- 

1922.  (317)  269-6724. 
Mr.  Joel  H.  Weinstein.  ACTION  Stele 

Program  Director.  Federal  Building. 

Room  722,  210  Wabiut  St.,  Des 

Moines,  lA  50306-2195,  (515)  284-4816. 
Mr.  Stanley  M.  Stewart.  ACTION  Stele 

Program  Director.  Federal  Bldg.,  Room 

658.  231  West  Lafayette  Blvd..  Detroit. 

MI  48226-2799,  (313)  226-7848. 
Mr.  Peter  A  Marks,  ACTION  Stele 

Program  Director.  Old  Federal  Bldg.. 

Room  126,  212  Third  Avenue  South. 

Minneapolis.  MN  55401-2596.  (612) 

334-4083. 
Mr.  Michael  P.  Murphy.  ACOON  State 

Program  Director.  517  East  Wisconsin 

Avenue,  Room  601.  Milwaukee.  WI 

53202-4507.  (414)  291-1118. 

Region  VI 

Ms.  Paulette  E.  Standefer.  ACTION 
Regional  Director.  1100  Commerce 
Street,  Room  6B11.  Dallas,  TX  75242- 
0696,  (215)  767-9494. 

Mr.  John  J.  McDonald.  ACTION  State 
Program  Director,  Federal  Office 
Bldg.,  911  Wahiut  Room  1701,  Kansas 
City,  MO  64106-2009,  (816)  426-5258. 

Mr.  Jerry  G.  Thompson,  ACTION  State 
Program  Director,  611  East  Sbcth  St., 
Suite  107,  Austin,  TX  78701-3747,  (512) 
482-5671. 

Mr.  Robert  J.  Torvesfad,  ACTION  State 
Program  Director,  Federal  Bldg.,  Room 
2506,  700  West  Capitol  Street  Little 
Rock.  AR  72201-3291,  (501)  378-5234. 

Mr.  James  M.  Byrnes,  ACTION  State 
Program  Director,  Federal  Bldg.,  Room 
248.  444  SE.  Quincy,  Topeka,  KS 
66603-3501.  (913)  295-2540. 

Mr,  WUlard  L  Ubrie.  ACTION  Stale 
Program  Director,  628  Main  Street 
Suite  102.  Baton  Rouge.  LA  70801- 
1910.  (504)  388-0471. 

Mr.  Ernesto  Ramos.  ACTION  Slate 
Program  Director.  Old  Federal  Bldg.. 
Cathedral  Place.  Room  129.  Sanle  Fe. 
NM  87501-2028.  (505)  988-6577. 

Mr.  Zeke  Rodriquez.  ACTION  State 
Program  Director.  200  NW.  5th  Street 
Suite  912.  Oklahoma  City.  OK  73102- 
6093,  (405)  231-5201. 


Region  Vm 

Ms.  Naomi  L  Bradford,  ACTION, 
Regional  Director,  Executive  Tower 
Bldg.,  1405  Curtis  Street,  T-uite  2930, 
Denver,  CO  80202-2349.  (303)  844- 
2671. 

Mr.  Ben  Knopp,  ACTION  State  Program 
Director,  Columbine  Bldg.,  Room  301, 
1845  Sherman  Street  Denver,  CO 
80203-1167,  (303)  866-1070, 

Mr.  Ben  Knopp,  ACTION  State  Program 
Director,  Federal  Bldg.,  Room  8036. 
2120  Capitol  Avenue,  Cheyenne,  WY 
820U1-3649.  (303)  866-1070. 

Mr.  Joe  R.  Lovelady.  ACTION  State 
Program  Director,  Federal  Office  Bldg.  - 
Drawer  10051,  301  South  Park.  Room 
192,  Helena,  MT  59628-0101,  (406)  449- 
5404. 

Ms.  Anne  C  Johnson.  ACTION  State 
Program  Director,  Federal  Bldg..  Room 
293, 100  Centennial  Mall  North, 
Lincohi,  NE  68508-3896,  (402)  471- 
5493. 

Mr.  John  C.  Pohlman,  ACTION  State 
Program  Director,  Federal  Bldg.,  Room 
213,  225  S.  Pierre  Street  Pierre,  SO 
57501-2452,  (605)  224-5996. 

Mr.  Gary  S.  O'NeaL  ACTION  State 
Program  Director,  U.S.  Post  Office  ft 
Courthouse,  350  South  Main  Street 
Room  484,  Salt  Lake  City,  UT  84101- 
2198.  (801)  524-5411. 

Region  IX 

Ms.  Teresa  Keeshan,  ACTION  Regional 
Director,  211  Main  Street  Room  350. 
San  Francisco,  CA  94105-1914,  (415) 
974-0673. 

Mr.  Ricardo  Gerakos,  ACTION  State 
Program  Director,  Federal  Bldg..  Room 
14218, 11000  Wilshire  Blvd..  Los 
Angeles,  CA  90024-3671,  (213)  209- 
7421. 

Mr.  Michael  J.  Gale,  ACTION  State 
Program  Director,  Federal  Bldg.,  P  O 
Box  50024,  Honolulu,  HI  96850-0001 
(800)  541-2832. 

Mr.  Steven  P.  Gordon.  ACTION  State 
Prograni  Director,  4800  Kietzke  Lane, 
Suite  E-141,  Reno,  NV  89502-5033. 
(702)  784-5314, 

Mr.  Jess  A,  Sixkiller,  ACTION  State 
Program  Director,  522  North  Central, 
Room  205-A  Phoenix.  AZ  85004-2190, 
(602)  281-4825. 

Region  X 

Mr.  John  Keller,  ACTION  Regional 
Director,  Suite  3039,  Federal  Office 
Bldg.,  909  First  Avenue,  Seattle,  WA 
98174-1103,  (206)  442-1558. 

Mr.  Stephen  Neal  Stivers,  ACTION 
State  Program  Director,  Federal  Bldg.. 
Room  647,  511  NW  Broadway, 
Portland.  OR  97209-3416,  (503)  221- 
2281. 


^•^■■•1  Wmf^m  /  VoL  5<  rJo.  46  /  Mdajr.  Mavch  m  tsm  /  MsOoefl 


Mr  lack  R  Nunn.  ACTION  9t«t« 
Progr*xn  Dtredor.  SuiU  3039.  FedemJ 
(>fflo«  Bldg,  BOB  First  Siraet  AveiMa. 
SMttk.  WA  8n74-lttn.  (JOB)  «42- 
487S. 
Mr  Wilford  E.  Ove^jaard,  ACTION 
Stale  Profmn  Dtractor.  Dm  AWka 
CmIot.  S«dt«  Ma  laao  Mmo  StrMt. 

BoiM.  ID  ttna-vm,  {2M)  »4-i7D7 

Mr  lohn  A.  MUlv.  ACTION  5««tB 
ProiTUi  OiTKtar.  Siiita  3a:«.  P«dar«l 
CXc  Bk%.  9«  Pint  A««s«m.  SmUI«. 
WA  •n74-liai  (»•)  ««2-«|7&. 

OowmM.  A,h  imii. 
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Par  inioniiatioii  oa  brtafinRi  in  WMhtegtam.  DC 

niiiacMpiii*.  PA.  and  Sak  Uke  City.  UT.  mw 

announcement  on  the  ineidi  cover  of  tte  toeue 
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FEDEXAL  RBGI8TEH  Publl»h«d  daily    Monday  lhn)u«h  Fnday 
(not  publiihad  on  Saturday*.  Sundays    or  on  ofTlcial  holidayi). 
hy   Iha  ()fT5c*  of  tha  Kadaral  ReglilBr    National  Archlvei  and 
Reronli  Adminlatration,  Waihlnjjton.  DC  20408.  under  the 
PtHipral   Kegliter  Act   (40  Slat    SOa   as  amended.  44   LI  S  C    Ch 
151  and  the  r«t{ulatiuni  of  the  Adminntrativt  (Committee  of  the 
Kodf-rul  KeHitter  (1  CFR  Ch    I)    Dlatnbution  ii  made  only  by  the 
Superintendent   of  l^ocumenli.   IJ  S    Crfivrmment   l*nnlin(i  t)ffi«i 
Wmhin^ton.    [X:   3)402 

rh«   Kadarai   Kagiatar  pnivdct   ■   uiuforTii   lyjtcm   fur   mrtdiim 
avaiUhlfl    to   the   piit)h<:   rt>)(uiiini)nii    and    lexHl    nofu  >••    i»«ufii    by 
KudrrHl   agencies    Thrae   in(  lude   tVviidcntiai   pru.  irtmatidin   and 
KnPiutlvB   ()nler«   and    Fe<ferai    agency    dix  unienli    having   gt-ncra: 
apphcatnlity   ami   Icxal   efTfi  t.   diK  umt'iiii   rfijii:r>'i)    lii   be 
[iiihliihc*!    hy    ai  t    of  Congr*-**   «n<l   iith(»r   Fedcrii:    ax^ni  y 
dcH  umcnii   of  piiblK    interrsl     [)<><urT>i»nts   ari-    nii    fiif    f;ir   puhiu 
m»p»>(  tion    in    (he   Offlii-   of   thm   Kfderal    Kcgulir   'he    ii.iy    ti«>fnrr 
they    are    publiJihi»d,    uiiie»»   i-arhcr   filing    is   rfijuci'cii    by    'h>' 
i«iiuing   agvni  y 

The   Fadaral   Kagialar  wili   !m   furniiih«'d   by   mail   bi   •ub»<ri1>ert 
fur  $J4<,)   per   yrar   in   papx-r   form.   $!45   p«T   y«ar   m   micnifii  hf 
form,    or  $;t7  501)   [wr   year    for    Ifii"    magru'tii     (afw     Sn  monlh 
nib»<:npIlon»   am   al»<'   available   »\  one  haif  t.he   annual   rate    The 
iharge   for   imllvidual   copiea   in   paper   or   niiiTdfii  he   form   ii  tl  V1 
for   each    i»»ue.   or  tl  ,V>  for   eai.h   gniup   of   pageg   ai   aifualiy 
fMiund.   or  tlTSOO  per  mugneln.    tape    Remit   i  hei  k   or   money 
onier    made   payable   to   the   Superlntenilent   of  [Vx  umi  nti    I'  S 
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your  (;W)  [)«p<>ait   Aixoiui!   or   VIS.^   or   Masier-  ard 

There    are    no   rentni  tion*   on    the   r. 'publication   of   riM'eritii 
appeanng  In  the  FadaraJ  Rafiatar. 
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Hubacriptkna 

Paper  or  fiche  20Z-'!*S3-123t 

Magnetic     lajwa  275— S32S 

tVnblema    with    pubiu     lubi.  r'phoM  2''V-J064 

I'apx-r    or    fiche  7U— S2M 

Magtielu     laf>«»  r7V-332> 

fV'jfjIemi    »»ilh    putihc    tingle   copiei  2  'V^SOM 

reUERAL  ACt^MClKS 
Hubaciiptiona 

Paper  or   fiche  523-5240 

MagnetK     lapei  I'V-.SXJS 

(•rutilemt    with    Kederai    ageii.  y    «cti«,  ripti.iiii  S23-S240 

¥m   odMt   >uimpttoaa    aumhar*    ■•■   the   Baeiiar    Kuirn    asctkia 
■I    Ike   tad    at   thia   \amum 


roa. 


WHO 
WHAT 


WHY 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any   panon  who  uae*  the  Federal  Reylitar  and  Code  of 
FadaraJ  Ra^uianoru 

Tha  Offlca  ol  tha  Federal  Kef^iiter 

Fraa  pubilc  bnafinga  (approximately   ]  houn)   "o  preaenl 
1.  Tba  raguiatory  procaaa.   with  a   focua  on  tha  Fedeial 

Raflaler  (yatem   and   the   public  •   rote   in   the 

davalopment   of  regiilaiioni 
1    The   relalionahip    t>etween    the   Fe<l«nil    Hegialer   and    Cotit 

of  Padarai   Refrulatiunt 

3  The   unporlanl   elemenia   of  typicai   Federal   Regiiler 

documents 

4  Ao    introduclmn    to    the   finding   aitis   of   the   F"R/(J"R 
tyslein 

Tn   privide   the  puhlit    with   access   to   information 

neceisary   to   reseanh    Fnii-ral    agency    rejrulations   whuji 
iiire<!ly   affact   them     There    will    hr    na   discussion   of 
specific    sfiency   refjuishons 


PHILADELPHIA.  PA 

WHEN:     March  30,   at   1  00  p  m 
WHERE;     Ml   Chesnul  Strfet,  RiKim  '05. 
Philadelphia,  Pa 
RESFJIVATIONS;   Call  the  f'hiladelphia  Federal  Information 
Center 
Ptiilad.-lphi«       n»-5»7-1709 
New   )er»«y: 


WASHINGTON.  DC 

WHEN      April  11.  at  9-(X)  am 
WHERE     OfTicp  of  the  Federal  Register. 
F'irat  Floor  Conference  Room. 
1100  L  Street  N'W  .  Washington.  DC 
RESERVATIONS;    202-525-5240 


SALT  LAKE  CITY,  UT 


WHEN: 
WHERE; 


RESERVATIONS 


Apnl  12.  at  900  am 

Stata  Office   Building   Auditorium. 

Capitol  Mill. 

Salt  Uke  City.  UT 

Call   the   I'lah   Department   of 

Administrative  Services.  ain-538-3m0 


Contents 


Agricultural  Mwtotlng  S«rvio« 

PftOPOSEO  RULES 

Pineapple,  canned:  grade  Btandards,  10333 

Straw-berries  grown  in  Florida,  10341 

Agricultural  Stat>IH2atton  and  ConaarvaUon  Sarvlc* 

NCmCES 

Feed  grain  donations: 
Fort  Peck  Tribe  Indian  Reservation.  MT.  10390 

Agrtctrftura  Oapartmant 

See  Agricultural  Marketing  Service:  Agricultural 

Stabilization  and  Conservation  Service:  Animal  and 
Plant  Health  Inspection  Service:  Farmers  Home 

Administration 

Animal  and  Plant  Health  Inapaction  Sarvica 

PROKWEO  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses  imported  from  Argentina,  10356 

Antitrust  Division 

MOTlC£S 

Competitive  impact  statements  and  proposed  consent 
judgments: 

TRW  Inc.,  10436 
National  cooperative  research  notifications: 

CAD  Framework  Initiative,  Inc.,  10456 

Semiconductor  Research  Corp.,  10456 

Southwest  Research  Institute,  10457 

Arts  and  Humanltias,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Humanities 

Bonnavtila  Power  Administration 

NOTKCS 

Model  conservation  standards: 
Surcharge  policy  extension,  10404 

Canters  for  DIseaaa  Control 

NOTICES 

Cotton  dust:  endotoxin  detection,  etc.:  NIOSH  meeting, 

10422 
Grants  and  cooperative  agreements:  availability,  etc.: 

Injury  prevention  research  centers,  10422 
Meetings: 

Tuberculosis  Elimination  Advisory  Committee,  10424 

Coast  Guard 

PROPOSED  RULES 

Drawbridge  operations: 

Florida,  10377 
Regattas  and  marine  parades: 

American  Diabetes  Association  Triathalon,  10374 

Annapolis  Harbor.  Spa  Creek,  and  Severn  River,  MD, 
10373 

Seattle  Yacht  Club's  Opening  Day,  10375 
MOTICES 
Meetings: 

Commercial  Fishing  Industry  Vessel  Advisory  Committee, 
10473 
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Commerce  Department 

See  also  Foreign-Trade  Zones  Board:  International  Trade 

Administration;  National  Oceanic  and  Atmospheric 

Administration 
NOTICES 
Agency  information  collection  activities  under  0MB  review, 

10390,  10391 

(3  documents) 

Committee  for  tha  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  uibn-made  textiles: 
Indonesia,  10401 
Macau.  10402 

Customs  Service 

RULES 

Articles  conditionally  free,  subject  to  a  red'iced  rate  etc  ; 

United  States-Canada  Free-Trade  Agreement  (CFT.Al: 
duty  preferences,  10322 
NOTICES 
Tariff  rate  quotas; 

Tuna  fish,  10476 

Defense  Department 

NOTICES 

Federal  Acquisition  Reguldtion  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  10402 

Delaware  River  Basin  Conunlsaion 

NOTICES 

Hearings,  10403 

Education  Department 

PROf>OSEO  RULES 

Intergovernmental  review  of  agency  programs  and 
activities,  10500 

Employment  and  Training  Administration 

NOTICES 

Job  Training  and  Partnership  Act: 
Performance-based  contracts;  acceptable  fixed  unit  price 
requirements.  10459 

Energy  Department 

See  Bonneville  Power  Administration:  Federal  Energy 
Regulatory  Commission;  S^uthweste^^  Power 
Administration 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approvsi  ar.d 
pro.mulgation;  various  States 
Missouri,  10322 
Ohio,  10323 
Superfund  prcgram: 

Hazardous  chemical  reporting;  emergency  plarmmg  and 
community  right-to-know  programs — 
Inventory  forms,  10325 


UaAJlAv     '^100  T2^> 


IV 


Federal  Refieter  /  Vol    S4.  No   47  /  Monday,  March  13.  1968  /  Contents 


Fedaral  Regtotof  /  Vol  54.  No.  47  /  Monday,  March  13.  1989  /  ContenU 


National  oil  and  haianious  «iihitani:i?i  contingency 
plan 
National  pnontips  li»i  up<latp    10512 
fV)licy  ilatKment.  106A) 
raopoecoNULES 

Air  quality  implementation  plant    approval  and 
pmmulgation.  vanou*  Statfs 
Indifina.  llOrtl 

Hrtiardous  wattR 

Solid  waste  evalijrttiiin.  physu.ai   .,hemn.«ii  nii.'thiMia.  teit 
methndii,  l(l;lH« 
Water  p<iliution  i onlrol 

()<eMn  dumping,  site  desixr.Htions 

(,ulf  of  Mexii  n    Kreeport  Htirtinr     IX,  li),lH« 
NO  nets 

Kiivironmentrt!  slHtcinen's    HVMiifi'"'  'v    fli,-; 
AKeni  V  itnicmen!* 

(Jimmt'ii'  (ivHilrthililv    liWJi) 
Superfund    reytponse  jind  rcniediai  ai.tKJl'.a.  proposed 
tettlenicniH    c'l 
(     I)    [t'lft  Si'r    S<:     liHJl) 

E«*cuttv«  Office  of  me  Preeident 

,s,-f'  M.in.intuiicnl  and  "•   i_*'t  ( iffn  f    t'rt'sidenliai 
l)t)(  iinifiitt 

FermefB  Hofne  Adm<nt«tratk>n 

RULES 

(*Tin<'  !f:'  reKiilHtiiins 

Serv  ii  iiix  and  i  uilrcfinns 

Aiinuii!  m-rvii  liiK  poiicif!*.  lO^by 
Pf«OrO«CD  RULES 
lYiixram  re«\ilH!H)ns 

l*Tiipertv  nianaxenu'iil    cli    — 

Nonprofit  nalioriH!  •  orporntionn  loan  and  ijrant 
proxriKii    ID.M^' 


Federal  Eneqyy  Reguletory  Co(nmtoek>fi 

MOTXXS 

Meetings;  Sunshine  Act.  10478 

Preliminary  permits  surrender 

White  Chuck  Wafer  Co..  10414 
Applications,  hearings,  determinations,  etc 

Alabama  Tennessee  Natural  Gas  Co..  10414 

ANR  Pipeline  Co  .  10415 

Cincinnati  Gas  *  EJectnc  Co  ,  10415 

Kentucky  West  Virginia  Gas  Co  .  10415 

MICiC.  Inc  .  10415 

National  Fuel  Gas  Supply  Corp  .  10*16 
(2  documents) 

Northern  Natural  (ias  Co  .  10416 

Pacific  Gas  Transmission  Co..  10417 

Palisades  Generating  Co  ,  10417 

South  tieorgia  Natural  Gas  Co    10418 

Stingray  Pipeline  Co.,  10418 

Tennessee  (Jas  Pipeline  Co  .  10418 

Transcontinental  C.qg  Pipe  lune  Corp  .  10417 

Williams  Natural  Ga;,  Co  .  10419 

Federal  Highway  Administration 

Moncts 

Knvironmental  statements   notice  of  intent. 
Raleigh  and  Summers  Counties,  WV.  10474 

Federal  Home  Loan  Bantt  Board 

MOTX^ES 

Agencv  mformdtion  collection  activities  under  0MB  review. 

10421 
(Conservator  appointments 

Freedom  Si;..ng8  A  l^)Hn  Association.  10422 
Receiver  appointments 

Signal  Savingh  *  I,oan  Association.  10422 


Federal  Aviation  Administration 

RULES 

Airworthmens  dirci  tivfi. 

lioeing  et  al     lO^^H 
IFK  altitudes    IDJ^H 

Standard  instninicnt  approMi  h  proi  t-iliirfs    1U2M 
n«OfOSC0  RULES 
Air  earners  i  ertifu  ,«tioii  aiKi  operations 

K.«.it  row  ^eaI!n^.  liHH4 
MOnCES 

F.ncniptKui  petilioii.t    »u!nniar>   anii  limposi'mn    ^iH"i,  10474 
[I  documents) 

Federal  Communications  Commission 

RULES 

('ommon  earner  services    radio  broadc  H»tir.><,  etc 

(iovenimenl  arui  non  government  fixed  service  usage  of 
932  935  MHz  and  iMl  *I4  MHz  frequency  bands, 
10328 

Federal  Depoeit  Insurance  Corporation 

Mcmcfs 

Meetings,  Sunshine  .•\(  t    im'H 

Federal  ETtergency  Manegen>ent  Agency 

HIOTlCtS 

Disaster  an<i  emergency  area* 
Kentucky    10421),  10421 

['\  d<M:uments) 
(.rants  and  cooperative  agreements    availability    etc 
.•\nti  Hr«on  strategy  program,  11M21 


Federal  Reserve  System 

RULES 

F.xtension  of  credit  by  Federal  Reserve  banks  (Regulation 
A) 
Discount  rates  increase.  10270 
Membership  of  State  banking  m«t'tufions  (Regulation  H): 
Investment  in  stock  of  investment  companies 
Correction.  10482 

Federal  Trade  Commission 

RULES 

Commen:ial  ophthalmic  practice,  trade  rule.  10285 

Financial  Management  Service 

See  Fiscal  Service 

Hscal  Service 
raoeoeco  RULES 

Competitive  Equality  Banking  Act.  implementation; 
Checks  drawn  on  US.  Treasury  endorsement  and 
payment.  10366 

Food  and  Drug  Administration 

RULES 

GRAS  or  pnce-sanctioned  ingredients 
Cilycendes 

Correction.  104d2 
NOTICtS 
Meetings; 

Seafood,  cooked  and  processed,  public  health  aspects. 
10425 


Memorandums  of  luiderstandiiig: 
Environmental  Protection  Agency  and  Federal  Republic  of 

Germany  Minister  of  Food,  Agriculture  and  Forestry, 

et  al.;  good  laboratory  practices  programs,  eta,  10425 
Republic  of  Italy  Pharmaceutical  Service,  Ministry  of 

Health;  good  laboratory  practice  programs,  etc.:, 

10427 

Foreign-Trade  Zoom  Board 
Nonccs 

Applications,  hearings,  determinations,  etc.: 
Indiana — 
Subaru-Isuzu  automobile  and  truck  manufacturing 
plant  10391 

Qanaral  Sarvteea  Admlnlatratlon 

Mcnccs 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  9ctivitie8  under  OMB 
review,  10402 

Health  and  Human  Services  Def»artment 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration;  National  Institutes  of  Health 

Health  Resources  and  Servlcea  Administration 

Nonccs 

Grants  and  cooperative  agreements;  availability,  etc.: 
Federal  set-aside  program,  10429 

Housing  and  Urt^an  Devalopmant  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
10429.10430 
(2  documents] 
Grants  and  cooperative  agreements;  availability,  etcj 
Facilities  to  assist  homeless- 
Unutilized  and  underutilized  Federal  buildings  and  real 
property,  10431 


See  Land  Management  Bureau:  Minerals  Management 
Service 

Intsmattonal  Trade  AdmlnistiaUon 

Nonccs 

Antidumping: 
Carton-dosing  staples  and  staple  machines  from  Sweden. 

10392 
Dry  aluminum  sulfate  from  Sweden.  10391 
New  steel  rail,  except  light  rail,  from  Canada.  10393 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from  Italy.  10395 

Countervailing  duties: 
Fresh  cut  roses  from  Israel.  10395 

Interstate  Commerce  Commtoslon 


Tariffs  and  schedules: 

Electronic  filing  of  tariffs:  stay,  10533 

Justice  Department 

See  also  Antitrust  Division 

Nonccs 

Pollution  control;  consent  judgments: 

Flexcon  Co..  10435 

Maple  Shade.  N].  10435 


Ottumwa.  lA.  et  al..  10435 

Labor  Department 

See  also  Employment  and  Training  Administration.  Mine 

Safety  and  Hesdth  Administration 
Nonccs 
Agency  information  collection  activities  under  OMB  review, 

10457 

Land  llwiagement  Bureau 

NOTICES 

Environmental  statements  and  resource  management  plans: 
availability,  etc.: 
Northeast  Resource  Area.  CO,  et  al.,  10432 
Realty  actions:  sales,  leases,  etc: 

Arizona,  10432 
Survey  plat  filings: 
California,  10433,  10434 
(5  documents] 

Management  and  Budget  Office 

NOTICES 

Circulars,  etc.: 
A-76,  10470 

Maritime  Administration 

NOTICES 

Applications,  heanngs,  determinations,  etc.; 
Mormac  Marine  Transport,  Inc.,  10475 

Mine  Safety  and  Health  A(taninistration 

NOTICES 

Safety  standaid  petitions: 
SBM  Coal  Co.,  10467 
Vvliitiey  Gap  Mining.  Inc.  10468 

Minerals  Management  Service 

NOTICES 

Meetings: 
Pacific  Northwest  Outer  Continental  Shelf  (OCS)  Task 
Force.  10434 
Outer  Continental  Shelf;  development  operations 
coordination: 
Texaco  Producing  Inc  10434 

National  Aeronautics  and  Space  Administration 

PROPOSED  RUI.ES 

National  space  grant  college  and  fellowship  program; 

policies,  responsibilities,  and  procedures,  10357 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review.  10402 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
10468 

National  Institute  for  Occupational  Safety  and  Health 

.See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NOTICCS 

Recombinant  DNA  molecules  research: 
Actions  under  guidelines.  10508 
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The  President 


10267 


Presidential  Documents 


Executive  Order  12670  of  March  9,  1909 
Nuclear  Cooperation  With  EURATOM 


[FR  Doc  a»-G«20 

Fllad  3-10-ae:  1024  am] 

BUling  ooda  3196-01-M 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  including  Section  126a(2)  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2155(a)(2}),  and  having  determined  that,  upon 
the  expiration  of  the  period  specified  in  the  first  proviso  to  Section  126a{2)  of 
such  Act  and  extended  for  12-mDnth  periods  by  Executive  Orders  Nos.  12193, 
12295.  12351.  12409.  12463.  12506,  12554.  12587,  and  12629,  faOure  to  continue 
peaceful  nuclear  cooperation  with  the  European  Atomic  Energy  Community 
would  be  seriously  prejudicial  to  the  achievement  of  U.S.  non-proliferation 
objectives  and  would  otherwise  jeopardize  the  common  defense  and  seciirity 
of  the  United  States,  and  having  notified  the  Congress  of  this  determination,  1 
hereby  extend  the  duration  of  that  period  to  March  10, 1990. 


THE  WHITE  HOUSE. 
March  9.  1989. 


/^l/VzA^-^ 


Edhotial  nota:  For  the  text  of  the  President's  letter*  to  the  ^aker  of  the  House  of  Representa- 
tives and  the  President  of  the  Senate,  dated  Mar.  la  on  nuclear  cooperation  with  EURATOM.  see 
the  Weekly  CoinpiJation  of  PreaidentJaJ  Documents  (vol.  24,  no.  10). 
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TN«  HClion  of  9»  FEDERAL  RECaSlfcH 
containt  regulatory  documaali  hawkig 
genaral  appicabiity  and  taeaJ  aaact,  moM 
o(  wt1ic^  are  keyed  to  and  codttad  kt 
the  Code  of  Federal  Regutafiona.  which  is 
puMtfwd  under  SO  iWes  pursuant  to  44 
US.C.    1510. 

The  Coda  of  Fedarai  RaguiattoM  is  sold 
try  the  Superintendent  of  Documents. 
Phcas  of  nam  books  tn  Mated  In  the 
first   FEDERAL   REGISTER  ieeus  of 
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DEPAfrmENT  OF  AQRICtlLTURE 
FaniMrs  Hoiim  Adniliilctrattoii 
7CFRPwt1»S1 

Servicing  and  CoOactlona 

aoemcy:  Farmers  Home  Admimstration. 
USDA. 

action:  Final  rule. 

suMMAirr  The  Fanners  Home 
Administration  [FmHA)  amends  its 
account  servicing  regulations  to  provide 
for  the  consolidaUon  of  the  annual 
statement  of  loan  accounts  and  the  loan 
summary  statements  required  by  the 
Food  Security  Act  of  1985.  The  intended 
efTect  is  to  consolidate  the  year  end 
work  load  of  the  Agency  and  eliminate 
the  cost  of  providing  two  annual 
statements  to  FmHA  field  offices  for 
borrowers  with  loans  made  or  insured 
under  the  Consohdated  Farm  and  Rural 
Development  Act.  Other  revisions  are 
made  to  reflect  changes  in  internal 
processing  of  account  information. 
eFFECnVE  DATE  March  13. 1989. 
FOfl  FURTHER  IMFORMATION  COWTACT: 
John  E.  Distler,  Chiet  Accountiog 
Systems  Planning  and  Design  Branch  I, 
Accounting  Systems  Planning  Division, 
USDA.  1520  Market  Street,  St.  Louis, 
MO  G3103,  Telephone  (314)  425-445a 
tUPPL£MENTARV  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
iir.plements  Executive  Order  12291  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  involves 
only  internal  agency  management. 

A  loan  summary  statement  is  required 
for  the  loan  progrsms  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  titles  and  ntimbers  as  follows: 
Farm  Ownership  Loans,  10.407;  Farm 
Operating  Loans,  10.406;  Emergency 
Loans.  10.4CM;  Soil  and  Water  Loans. 


10.416:  Water  and  Waate  Disposal 
Systems  for  Rural  Communities,  10.418; 
and  Community  Facilities  Loans,  10.423. 

The  first  three  of  these  listed 
programs  are  not  sub)ect  to  the 
provisious  of  Executive  Order  12372 
which  requires  iBtergoveramental 
consaltation  with  state  and  local 
officials. 

This  final  action  has  been  reviewed  in 
accordance  with  FmHA  Instruction  1940- 
G.  "Environmental  Program."  FmHA  has 
determined  that  this  final  action  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quahty  of  the 
human  environment  and,  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1989.  Pub.  L  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

The  Food  Security  Act  of  1985  (Pub.  L 
99-198)  requires  that  FmHA  furnish  to  a 
bcrrower,  upon  their  request,  a  loan 
summary  statement  for  any  loan  made 
or  insured  under  the  Consolidated  Farm 
and  Rural  Development  Act.  The  Form 
FmHA  389-777,  Loan  Summary 
Statement,  provides  FmHA  field  offices 
with  a  detailed  status  of  each  loan  for 
the  loan  summary  period.  Fanners  Home 
Administration  also  produces  a  Fcrm 
FmHA  450-14,  Annual  Statement  of 
Loan  Account  which  is  currently  sent  to 
the  field  offices  and  to  all  borrowers 
with  loans  made  or  insured  by  FmHA. 
Form  FmHA  450-14  is  being  merged 
with  the  loan  summary  statement  to 
provide  a  detailed  summary  of  all  loan 
activity  to  all  borrowers. 

The  statement  will  reflect  the  detail  of 
each  loan  for  the  reporting  period, 
including  the  interest  rate,  outstanding 
principle  due  at  the  beginning  of  the 
period,  amount  of  payments  made 
during  the  period,  amoimt  due  at  tbe  end 
of  the  period,  allocation  of  payments, 
total  amount  due  on  all  loans  at  the  end 
of  the  period,  and  any  delinquency.  As 
of  December  31  of  each  year,  a  hard- 
copy  report  will  be  produced  and 
forwarded  to  each  borrower,  a  copy  will 
be  retained  in  the  borrower's  file  in  the 
field  office.  In  addition,  at  the  end  of 
each  calendar  quarter,  a  cumulative 
report  will  be  produced  en  microfiche 
and  retained  in  the  Finance  Office.  Form 
FmHA  1951-9  will  be  created  by  the 
Agency's  automated  accounting  system. 
The  reporting  period  will  begin  on 
January  1,  or  tl.„  date  of  loan  closing 
and  end  on  December  31. 


Since  all  fieid  offices  are  now 
equipped  with  multifimctioa  work 
stations  and  have  the  capability  of 
retrieving  current  borrower  information 
from  tbe  automated  accotmtmg  systeia, 
the  reference  as  to  how  the  field  offices 
will  inquire  about  borrower  information 
is  being  altered. 

Also,  tiie  regulations  are  revised  to 
reflect  that  a  notice  of  tke  availability  of 
loan  summar>  statements  is  posted  in 
FmHA  offices  and  to  contain  a  sample 
of  this  notice. 

These  changes  in  regulations  are 
being  made  to  advise  FmHA  field  offices 
of  the  changes  in  the  procedures  to  be 
followed  when  a  borrower  requests  a 
loan  summary  statement  and  to 
formalize  what  already  is  being  don? 
regarding  the  posting  of  the  notice  of 
availability  of  loan  sumTnarj'  statninents 
in  FmHA  offices.  This  is  internal  agency 
management.  Therefore,  pm^uant  to  5 
U.S.C.  553,  notice  of  proposed  rule 
making  and  the  opportunity  for  comment 
are  not  required;  this  rule  mav  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Pst  1S51 

Account  servicing,  Credit.  Loan 
programs — agriculture,  Loan  programs — 
housing  and  community  uevelopmenf. 
Low  and  moderate  income  housing 
loans — servicing  requirements. 
Reporting  requirements.  Rural  areas 

Therefore,  Chapter  XVUl  Title  7.  of 
the  Code  of  Federal  Regulations  s 
amended  as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authonty  citation  for  Part  1951 
is  revised  to  read  as  follows: 

Authority:  7  U  &C.  1989,  42  U.S  C  1480  S 
U.S.C.  301.  7  CFR  2.23.  and  7  CFR  2.70 

Subpart  A— Account  Servicing  Pottcie* 

2.  §  1951.7  18  amended  by 
redesignating  paragraph  (g)  as 
paragraph  (h)  and  by  adding  a  nt  w 
paragraph  (g)  and  revinng  paragraph  fh| 
to  read  as  follows: 

$1951.7     Accounts  of  borrower*. 
•  *  •  •  • 

(g)  Inquiry  for  other  than  Mutcplo 
Farr.jJy  Housing  [MFHj  loans.  Inquiry 
for  these  loan  programs  will  be  made 
through  fieid  terminals  using  procrdures 
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in  the  "Automated  Olacrepcncy 
Processing  System  (ADPS)"  manuals 

(h)  Loan  Summary  Statements  Upon 
request  of  a  borrower.  Fm>lA  Issues  s 
loan  summary  statement  that  shows  the 
account  activity  for  each  loan  made  or 
insured  under  the  Consolidated  Farm 
and  Rural  Development  Act.  The  field 
office  will  post  on  the  bulletin  board  s 
notice  informing  the  borrower  of  the 
availability  of  the  loan  summary 

•  latement.  See  F.jihiblt  A  for  a  ■ampl«>  uf 
the  required  notice 

(1)  The  loan  lummary  stalement 
penod  IS  fnim  January  l  through 
[)«cemb«r  31  The  Finance  Office 
forwanls  a  copy  of  Form  FmHA  1951-9. 
"Annual  Statement  of  Loan  Account."  to 
fmld  offices  to  be  rt^tained  in  borrtjwer 
files  ai  s  permanent  record  of  bomiwur 
activity  for  the  year 

(2)  Quarterly  Forms  FmHA  1951-9  are 
r»»fained  in  the  Finance  OfTice  on 
micnifiche  These  quarterly  statemfnis 
r«nect  cumulative  data  from  the 
hej{inning  of  the  current  yr    '  thniuKh  the 
end  of  the  must  rwcent  quarter  If  s 
b<3m)wer  r«queals  a  loan  summary 
statement  with  data  through  the  most 
recpnt  quarter,  county  lupervisors  may 
rwfjuest  c«)pie8  of  these  quarterly  or 
annual  statt'menta  by  M>nding  Form 
FmHA  1951   57.  "Request  for  lu)an 
Summary  Statement."  to  the  Finance 
OfHce 

|3)  When  a  loan  lummary  statemen'  is 
requested  by  the  borrower,  the  field 
office  will  copy  the  applicable  annual  or 
quarterly  Forms  FmllA  1961-9  A 
Lopytles)  of  Form  FmllA  1951 -»;  a  copy 
of  Form  FmllA  1951-58.  "Basis  for  I^jan 
Account  Payment  Application  for 
Farmer  Program  l^aiis;"  and  a  copy  of 
ihe  promissory  note  showing  bMjrrower 
installments  will  constitute  the  loan 
•ummary  statement  provided  to  the 
lH)rTt)wer 

3   Subpart  A  of  Part  1951  is  amended 
by  adding  F.xhibit  A  to  read  as  follows 

Ejitubit  A— Notica  to  FmHA  Borrowers 

i-'mHA  bornjwBr»  with  farmer  prt>Kram  ■nd 
(ocnmunity  pmfiram  loan  typ«i  made  untlcr 
lh«  (lonsolldsled  Farm  and  Rural 
Development  Act  may  rvqueat  a  Uuin 

•  ummary  ilalemenl  which  ihuwa  the 
caletidar  year  account  activity  for  each  loan 
inleT*sled  hornjwera  may  re<jueat  these 

■  lalementi  thniuKh  their  local  FmHA  office 

Subpart  E— Servicing  Of  CooMnunlty 
Program  Loana  andOrants 

4.  1 1951  207.  paragraph  (1)  is  revised 
to  rt>ad  as  follows 
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loan  summary  statement  that  shows  the 
account  activity  for  each  loan  made  or 
insured  under  the  Consolidated  Farm 
and  Rural  Development  Act.  The  fleld 
office  will  post  on  the  bulletin  board  a 
notice  Informing  the  borrower  of  the 
availability  of  the  loan  summary 
•  tatemenl.  See  Exhibit  A  of  Subpart  A  of 
this  part  for  a  sample  of  the  required 
notice 

|1 1  The  loan  summary  statement 
period  IS  from  January  1  through 
December  31  The  Finance  Office 
forwards  to  field  offices  s  copy  of  Form 
FmHA  1951-«,  "Annual  Statement  of 
b)an  Account."  to  be  retained  in 
iKjrrtJwer  files  as  a  permanent  record  of 
borrower  account  activity  for  the  year 

(2)  Quarterly  Forms  FmHA  1951-0  are 
retained  in  the  Finance  Office  on 
microfiche.  These  quarterly  statements 
reflect  cumulative  data  from  the 
b«"ginning  of  the  current  year  through  the 
end  of  the  most  r«cent  quarter  Servicing 
offices  may  request  copies  of  these 
(juarterly  or  annual  statements  by 
sending  Form  FmHA  1951-67.  "Request 
fur  l^an  Summary  Sta'ement."  to  the 
Finance  Office 

(3)  When  a  loan  summary  statement  is 
re<)ue«led  by  the  borrower,  the  servicing 
offue  copies  the  applicable  Forms 
FmHA  1951-9  A  copy(ie8l  of  Form 
FmHA  1951-9  and  a  pnntout  from  the 
multifunction  work  stations  which 
reflects  all  future  installments  owed  by 
the  borrower  will  constitute  the  loan 
summary  statement  to  be  provided  to 
the  borrower 

I)Hte   May  n    ItMH. 
Vaoca  1.  Oarli. 
AJnunislraUT  Farmers  Hi >mf 
AiiwinmtrutKW 

|FR  I>)c  ao-saae  Filed  3-10-f».  8  45  am) 
saxMO  con  un~«u-m 


FE[>£RAL  RESERVE  SYSTEM 

12CFRPV1201 

|R*gu««tlon  A| 

Extanatons  of  Cradtt  by  Fadaral 
R999rf9  Banks;  Ctianga  In  Dtacount 
Rata* 

AOWSCy:  Board  of  Governors  of  the 
F'ederal  Reserve  System 
ACnosc  Final  rule. 


|l|  Uhin  Summury  Statements  Upon 
request  of  a  borrower.  FmilA  issues  a 


SUMMAMY:  The  Board  of  Governors  has 
rtrnendpd  its  Regulation  A.  "Extensions 
of  Credit  by  Federal  Reserve  Banks,"  for 
th»?purpose  of  Increasing  discount  rates. 

Tne  Board  took  this  action  in  light  of 
inflationary  pressures  on  the  economy 

The  Board  acted  on  requests 
submitted  by  the  Boards  of  Directors  of 
the  twelve  Federal  Reserve  Banks.  The 


discount  rate  is  the  Intarmt  rate  that  is 
charged  detpository  institutions  when 
they  borrow  from  their  district  Federal 
Reserve  Bank. 

■mCTTVI  DATK  This  rule  is  effective  on 
March  6. 1969.  The  discount  rate 
changes  were  effective  on  the  dates 
specified  below. 

POn  ^UNTHm  ayOHMATlOW  CONTACT: 
William  W.  Wiles.  Secretary  of  the 
Board  (202/452-3257);  for  the  hearing 
impaired  only,  Telecommunications 
Device  for  the  Deaf  (TTD)  (202/452- 
3544),  Eamestine  Hill  or  Dorothea 
Thompson.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551 

•uaauMCNTAiry  infohmation:  Pursuant 
to  the  authonty  of  sections  10(b),  13, 14, 
19.  et  al .  of  the  Federal  Reserve  Act,  the 
Roard  has  amended  its  Regulation  A  to 
incorporate  changes  in  discount  rates  on 
RescTve  Bank  extensions  of  credit 
Further,  under  the  authority  of  5  U  S.C 
553(b)(3)  (B)  and  (d)(3).  these 
amendments  are  being  published 
without  pnor  general  notice  of  p."opo8ed 
rulemaking,  public  participation,  or 
deferred  effective  date.  The  Board  has 
for  g(H)d  cause  found  that  current 
economic  and  financial  considerations 
require  that  these  amendments  be 
adopted  immediately. 

List  of  Subjects  in  12  CFK  Pari  201 

Banks.  Banking.  Credit.  Federal 
Reserve  System. 

For  the  reasons  outlined  above,  the 
Board  of  Crovemors  amends  12  CFR  Part 
201  as  set  forth  below: 

PART  201— (AMENDED) 

1  The  authority  citation  fur  12  CFR 
Part  201  continues  to  read  as  follows: 

Authority:  Sees  10(a),  10(b).  13.  13«.  14(d) 
and  19  of  the  Federal  Reserve  Act  (12  U  S  C. 
347s.  347b.  S43  et  teq  .  347c.  M6  Pt  seq  357. 
374.  374«  and  461 ).  and  sec  7(b)  of  the 
Intemmional  Bankins  Act  of  197R  (12  U.S.C 
347dl 

2.  Section  201  51  is  revised  to  read  as 
follows 

§  201.51     Short-tarm  adjustment  credtt  for 
dapoaitory  Inatttutlorw. 

The  rates  for  short-term  adjustment 
credit  provided  to  depository 
institutions  under  {  201.3(a)  of 
Regulation  A  are: 


Fada^  R«aary«  Bar* 

Rals 

— 

En«ctiv« 

n.T*»r»i                   

70 
70 
TO 
70 
7.0 
7fl 
70 
7.0 

Fab  24.  1909 

Hmt,  Vr»*             

Do 

'*'*f'**'r*"^ 

Da 

r^i   I'M' 1 

Do. 

Do. 

A0«1U 

Ok^jo 

St  IXMS , 

Oa 
Da 
Oa 

CHy. 


Sen  rfsndBco-. 


7.0 
7.0 
7.0 
7.0 


Biscay 


Da 
Oa 

Fsb.  27.  1860. 
Fab.  24.  1960. 


3.  Section  201.52  is  revised  to  read  as 
follows: 

t201.sa    Extandad  cradtt  far  daposNery 
hiallluWona. 

(a)  Seasonal  credit  The  rates  for 
seasonal  credit  extended  to  depository 
institutions  under  |  201^(b)(l]  of 
Regulation  A  are: 


FadsrsI  nasaiys  Bank 

Rals 

Eftacaws 

Benton 

7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
70 

Fab.  24  1069 

Hmm>tetk^               

Do 

TTmmaatfwum          

Ctovaiand 

Da 
Da 
Da 

AOanla 

Da 
Da 
Da 
Do 

Chicago 

Si  Inaa 

K^naaaCay 

DaSM 

Do. 
Feb.  27, 1969. 
Fab.  24.  1969. 

(b)  Other  extended  credit  The  rates 
for  other  extended  credit  provided  to 
depository  Institutions  under  sustained 
liquidity  pressures  or  where  there  are 
exceptional  drcumstances  or  practices 
involving  a  particular  institution  under 
t  201.3(b)(2)  of  Regulation  A  are: 


Fadarsl  Raaarw  Bank 


Boston 

N««Yofk. 


nuvnand. 


CNcago- 


St  Louts- 


Clly. 


San  Frandaoo.. 


7.0 

Fab  24.1 

7.0 

Da 

TO 

Oa 

70 

Oa 

70 

Oa 

7.0 

Oa 

7.0 

Oa 

7.0 

Oa 

7.0 

Da 

7i) 

Oa 

7.0 

Fab.  27. 1 

7.0 

Fab.  24,1 

These  rates  apply  for  the  first  90  days  of 
borrowing.  For  credit  outstanding  for 
more  than  30  days,  a  flexible  rate  will  be 
charged  which  takes  into  account  rates 
on  market  sources  of  funds,  but  in  no 
case  will  the  rate  charged  be  less  than 
the  basic  discount  rate  plus  one-half 
percentage  point.  Where  credit  provided 
to  a  particular  depository  institution  is 
anticipated  to  be  outstanding  for  an 
unusually  prolonged  period  and  in 
relatively  large  amounts,  the  30-day  tim.^ 
period  may  be  lengthened  or  shortened. 


By  order  of  the  Board  of  GovenuHS  of 
the  Federal  Reserve  Syitem.  March  6, 
1988. 

WOliam  W.  Wlas, 

Secretary  of  the  Board. 

[PR  Doc.  80-M23  PUed  3-10-89:  8>«5  am] 
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SMALL  BUSINESS  A0MINI8TRATI0N 
13  CFR  Part  124 

ProtMt  and  AppMis  ProMduTM 
Concaming  Daterminationa  of  Social 
and  Economie  Dlaadvantagad  Statua 
aa  a  CondMon  of  ElgibHty 

AOCNCv:  Small  Business  Administration. 
action:  Final  rule. 

summary:  The  Small  Business 
Administration  (SBA)  has  established 
procedures  to  govern  protests  of  social 
and  economic  disadvantaged  status  of 
certain  small  businesses  and  appeals  of 
SBA's  determinations  of  such  status. 
These  procedures  apply  to  certifications 
of  disadvantaged  status  for  purposes  of 
the  Defense  Department's  (DoD's)  Small 
Disadvantaged  Business  Set-Asides  and 
Small  Disadvantaged  Business 
Evaluation  Preferences,  authorized 
under  section  1207  of  Pub.  L  99-661,  the 
Subcontracting  Program  authorized  by 
section  8(d)  of  the  Small  Business  Act 
(IS  U.S.C.  636(d))  and  for  any  other 
Federal  procurement  program,  excluding 
SBA's  section  8(a)  program,  whidi 
requires  SBA  to  detennine  social  and 
economic  disadvantage  as  a  condition  of 
eligibility. 

EFFBCnvi  DATI:  March  13, 1969. 


iTKM  contact: 

Jane  Palagrove  Butler,  Deputy  Director, 
Office  of  Program  Eligibility,  (202)  65^ 
6813. 


rANY  a^ONMATlOW.  On  June 
8, 1968,  SBA  published  a  proposed  rule 
establishing  procedures  to  govern 
protests  of  social  and  economic 
disadvantaged  status  of  nertain  small 
businesses  and  appeals  of  SBA's 
determination  of  such  status.  53  FR 
21482  (1968).  These  procedures  apply  to 
certifications  of  disadvantaged  status 
for  purposes  of  DoD's  Small 
Disadvantaged  Business  Set-Asides  and 
&nall  Disadvantaged  Business 
Evaluation  Preferences,  authorized 
under  section  1207  of  Pub.  L  99-661,  the 
Subcontracting  Program  authorized  by 
section  8(d)  of  the  SmaU  Business  Act 
and  for  any  other  Federal  procurement 
program  w^ere  disadvantaged  status  is 
a  criterion  of  eligibility.  The  procedures, 
however,  are  not  intended  to  apply  to 
SBA's  section  8(a)  program,  which 


requires  SBA  to  determine  social  and 
economic  disadvantage  as  a  condition  of 
eligibility.  Hie  reasons  for  the  rule  may 
be  found  in  the  preamble  to  the 
proposed  rule  at  53  FR  21482  [)une  1968). 

SBA  has  made  five  changes  to  the 
rule.  First  SBA  has  amended 
i  124.605(b)(l)(iv)  to  clarify  that  protesU 
brought  by  contracting  officers  must 
state  their  reasons  for  initiating  a 
protest  and  may  not  be  initiated  merely 
by  forwarding  ihe  protest  of  a  tiiird 
party.  This  amendment  is  made  in 
response  to  die  growing  practice  of 
some  contracting  officers  who 
deliberately  or  unwittingly  aid 
imsuccessful  offerors  in  circimiventing 
the  SDB  protest  timeliness  requirements 
by  forwarding  late  protesU  without 
adopting  the  grounds  for  such  protests 
as  their  own  or  further  elaborating  on 
such  grounds. 

In  adopting  this  amendment  SBA 
considered  the  alternative  of  permitting 
contracting  officers  and  SBA  to  initiate 
protests  only  until  the  date  of  contract 
award.  TTiis  alternative  was  rejected, 
however,  because  it  would  limit  the 
ability  of  the  contracting  officer  to 
question  the  disadvantaged  status  of 
successful  SDB  offerors,  even  when  the 
contracting  officer  was  presented  with 
persuasive  evidence  to  the  contrary.  It  is 
important  that  the  benefits  of  the  SDB 
program  accrue  only  to  small 
disadvantaged  businesses.  In  negotiated 
procurements,  especially,  it  is  possible 
that  the  date  of  award  might  coincide 
with  the  date  the  unsuccessful  offerors 
are  notified.  In  such  cases,  any  avenue 
or  protest  would  be  closed  if  contracting 
officers  and  SBA  were  precluded  from 
initiating  a  protest  after  the  date  of 
award. 

In  order  to  prevent  this  undesirable 
result  and  to  address  the  problem  of 
circumvention  of  protest  timeliness 
requirements,  SBA  has  amended 
S  124.605  specifically  to  preclude  such 
action  on  die  part  of  contracting  officers. 

In  §  124.606(c),  the  last  sentence  has 
been  reworded  to  clarify  that  materials 
requested  from  the  protested  concern 
are  late  if  diey  are  not  received  by 
SBA's  Director  of  the  (^Bce  of  Pro-am 
Ehgibility  (for  the  Office  of  Minority 
Small  Bus^iess  and  Capital  Ownership 
Development)  within  ten  days  from  the 
date  die  notification  of  the  protest  was 
received  by  the  protested  concern.  Late 
submissions  will  not  be  considered  in 
deciding  the  protest  SBA  beheves  the 
expeditious  operation  of  the 
procurement  system  and  fairness  to 
other  eligible  SDB  concerns  justify  a 
strict  timeliness  requirement 

SBA  has  amended  { 124.606(b)(2)  to 
specify  that  SBA  may  allow  an  affidavit 
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for  ■  current  8{a)  pi'Ufi—i  partldpaiit  in 
li«u  at  other  documen tattoo,  and  to  limit 
such  tuhimjuAoa  to  %^m}  oaaoama  ior 
which  SBA  ka«  nM^irinH  an  ananal 
revtaw  mUbm  tfae  12  nartk  period 
preceding  (ha  data  oa  whkk  SBA 
receives  the  proteat.  and  tbnn  oaiy  If 
procaeduigi  to  wnpand.  tarndnala  or 
gradaata  iha  oonoani  froan  ih»  9(*) 
program  ara  not  panding.  If  aa  annual 
r«v<ew  baa  not  baao  ooaducled.  or  ii 
■uapaaakM  or  rwDovai  prtoatMog^  are 
pending  aa  affidavit  na>  oot  ba 
allowad.  TlMaa  rhaaaaa  waaa  aia^a  to 
mora  clearly  raflad  nat  1km  anhMiaatun 
of  an  affidavU  from  ika  fina  la  ml  SOA'a 
dtacratloo.  and  to  daarty  tadlicBta  thaX 
tha  finna  a(a}  part  trjpa  linn  auat  ba  in 
good  -♦^■vJtni  witk  SBA  at  tha  tima  of 
tha  iubaiiaakui  of  tha  affidavtL 

SBA  haa  amanded  I  \MJBM  to  dalala 
paragraph  (3)  which  allowed  a  non-6(a] 
firm  which  haa  been  found  to  be  aa 
eli^bla  SDB  within  the  paat  tlx  mootha 
to  aubmit  an  affidavit  in  HaH  of  other 
doounentaUon.  The  affklaTit  jirocadure 
with  respect  to  non-fl(a)  coacema  waa 
deleted  becauae  SBA  daienainad  that 
the  admlnlstra^lan  of  tha  affidavit 
system  would  be  unduly  burdeaaome  on 
the  Affrncy  In  addltloa  tha  A^ncy 
bellaves  th«t  reqxiiring  oosaplete 
doounentation  each  tima  a  protest  la 
mada  wonkl  not  place  an  oadae 
hardship  on  the  prritailed  firm  aince  the 
firm  can  merely  updata  Tha 
doomunitatlan  which  It  previously 
prorrlded  ta  SBA, 

Finally.  SBA  has  amended  |  t24.SB  to 
induda  dafliittiutia  for  tenatnartnw 
prooeadtaga,  y  adustlon  pi  oceenti  iga. 
saapaoafon  prooewnngs  and  animal 
review 

SDA  prwMed  a  3B^ay  puhbc 
comment  period  following  pubhcatton  of 
the  ptopaaai  nrfa.  ABA  raoats^  two 
commanto  In  faaposiaa  Id  vm  propoaed 
rule 

appUcaMoai  af  Ilia  Ian  paroaart  aaalaa 
SCaa  b«l  dM  not 

in^atalL 


tatha 


kava 

subialttad  a  b*d  oa  tha  laqi^ainant  at 
issM.  SBA  haa  < 
and  haa  dacidad  aat  to  adqpl  It  ka  thia 
final  rala.  Ciroa  ifaa  llaMad  maiiiiaa 
SBA  haa  avaikMa  ta  dvvvla  to  SDB 
proteata.  tha  kmitattoa  aa  pataattoJ 
proteatata  la  appaophata.  Moaaowar.  Iha 
regulation  paiaaUa  ana  hiihkra  to  aofanrit 
to  tha  caatracMqg  affloar  or  to  SBA  Iha 
miorMalton  aiMonrttoa  tha4r  riaw  that 


tha  dlaadvantagad  atataa  of  the 
apparent  low  SOB  bidder  ahould  be 
challenged. 

SBA  certifies  that  this  rale  Is  not  a 
major  rule  for  purposaa  of  Exaoathra 
Order  12281.  Tha  mle  aeta  forth  agancy 
procedures  for  determiaiog 
disadvantaged  status.  Utilization  of  and 
compliance  with  such  procedures  should 
not  antoil  atpaficanl  coats  and  will  aot 
approach  an  economic  impact  of  SlOO 
million. 

SBA  further  certifies  that  thia  rule  ia 
not  sub^act  to  tha  lequlfBiaents  of  tha 
Refriatory  FV!xibflltT  Act  S  U.S.C.  «n 
et  Mf .  Sectkia  WS  of  that  Act  reqotres 
an  agency  to  prapais  a  ragalatary 
flexibility  aoaiyala  wbanawar  tha  afanry 
ia  required  by  section  5Si  of  tha 
Administrative  Procodafa  Art  (5  UAC. 
553]  to  pubUah  a  oatica  d  prapoaad 
rulamaJbag  This  rale  is  aTraaiptad  frooi 
such  raqwremenls  by  5  US.C.  SS3^b)(AJ 
as  M  eatabilakaa  afancy  paooedures  (or 
challaitgiqg  disadvanta^ad  atatua. 

This  nsla  alao  saill  not  iaipaoa  aoy 
ntw  reporting  or  raooRlkaapil^t 
re^Blraaaaita  for  paipoaas  of  tka 
PafMMwork  Radudiaa  Act  o/ ina  «4 
use.  ObrnfUer  SS.  SBA  Foraas  lOlOA. 
lOlOB.  and  413.  appeannf  ia  i  124AX. 
have  baea  i^iproved  by  iha  Offlca  of 
MaMgaaaoai  and  Badfct  aadar  oaatrol 
nuimfacn  t34a-0ttli.  aJiS-OUk  and 
3245-018a.  raapactively 

List  of  Bab)octs  la  IS  CFIt  TmA  Ut 

Admauslratiaa  practioa  aad 
prui^edure.  Govanuaant  pracareaiaat. 
Minunty  baaiaaaa.  Baparttog  aad 

recordkeeping  requirements.  Tecfa^oal 
assistance. 


Ac 
5(buai.a(a)a^lid)oftka1 
Buaasaas  Act  (U  U.SjC  «M(M«).  •3X«) 

and  ft36(d)).  Part  124  of  title  13  CFR  is 
amended  ma  lollowa: 


en      PAITT  1M-(AaEN0EX>l 


1  The  aalhartty  oitatica  is  ra^^aed  to 

read: 

AutfaaritrtStJSil«MM|«)  m7[»]. 

a37(d);  Nh.  I.  m-mi  {mc  txr). 

2  I^  titla  of  Part  124  la  ravlaad  to 

read  "Minonly  SbmU  i 
Capsial  Oaraarakip  ] 
Disadvantaged  nnsiiisss  Buase  ftoteat 
and  Appad  PMoadaraa." 

a.  Secttoaa  1Z4.1  ffarou^  IMJBl  ara 
des^atad  as  fhi^part  A.  i 
"Seolian  «(a)  aarf  Baotloa  fQ) 

4.  Now  Sisfapart  ■  ^oaasialiag  of 
I  i  t24Jm  thraafh  taLMm],  aattdad 
'Qtoadaaate«ad  Buatoaaa  Slatos  I^otesl 
and  i^iTsai  f^iua^an    k  added  as 
follows: 


Protaat  and  Appeal  ProcaAjraa 

S»c 

124Ji01     Introduction 

IZAJIB    Caneral  definitions 

124.003    Who  may  protest  the  disadvantaged 

status  of  a  concern. 
124.aM     Who  makaa  diaedvaeSajed  aUtss 

determinations. 

124.005  Protest  procedures. 
124.aoe    Grounds  ol  protest 

124.807     Form  and  specificity  of  protest 

124.006  NotificaUon  of  protest 

124jne    >*aHeg  the  diMdvMitaged  status 


124.010    Appeakaf 
determination*. 


0    DtoacNaaUjad 


ftaijMi 

(a)  This  subpart  sets  forth  the 
procedures  to  be  used  whenever  the 
SBA  is  asked  to  make  a  determination 
as  to  whether  a  particular  cooceni  is 
"disadvaataged"  for  purposes  of 
Department  of  Defense's  (Pop's)  Small 
Disadvantaged  Busiaess  rSDBl  sei-aside 
coBtrada  and  SOB  evaluation 
praiereocea.  authorized  by  section  1207 
of  the  National  Ciefenae  Authorization 
Act  for  Fiscal  Year  1987.  Pub.  L  99-661. 
SBA's  saotton  8(d)  suboootractiag 
program,  aad  aay  oilier  Federal 
piuuuemasst  prop  am  miji^tog  SBA  to 
deteraiae  aociai  and  eoonansc 
disadvaatafe  as  a  conditiaa  for 
riifihshrir  Theae  procadorea  are 
separate  Mid  diatiaci  fraiB  tkoaa 
governing  size  protests  and  appeals. 

(bj  In  dateminii^  the  diaadvasitaged 
statue  of  e  protested  concern,  the  SBA 
shall  utilize  the  definitions  of  social  and 
economic  disadvantage  and  other 
eligibility  nqairanieaXs  eatabJished  to 
Subpart  A  of  Part  124  of  this  tit^. 
including  the  requirements  placed  on 
ownership  and  contiDl.  In  addition,  for 
purposes  of  SOB  set-asides  and  SDB 
evaluatioa  prafarenoes  only,  there  is  the 
additional  reqidremanl  that  the  raaforlty 
of  Ifce  earnings  of  the  conrem  directly 
accrue  to  the  disadvsntaxed  individual 
who  owns  and  controls  it  SDA  shall 
apply  these  defimtjoas  in  accordance 
with  tha  presumption  contained  <n 
section  a(d]  of  the  Seiall  Bueuaess  Act 

(15  U3.C.  eaeid]). 

(c)  AH  protests  relating  to  whether  e 
concera  is  a  "saoaD"  basineas  far 
purpoaes  of  any  Federal  program 
requirii\g  tuch  a  conditioa  for  eligibility. 
Including  SOS  set-asides  and  SOB 
evahiation  preCarences.  are  to  be  Hlad 
pursuant  to  the  procedures  set  forth  in 
i  121.0  of  these  rvgulanons.  The  rules 
contained  hi  Part  171  apply  to  all  such 
Bias  determinations.  For  pnrposes  of 
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SDB  set-aaides,  SDB  evaluation 
preferences  and  the  section  8(a) 
subcontracting  program,  the  size 
standard  contained  in  the  solicitation  is 
the  applicable  size  standard  for  the 
requirement.  An  appeal  of  such  a  size 
determination  may  be  made  pursuant  to 
S  121.11  of  these  regulations. 

1124.603    Oanaraldaflnraona. 

(a)  Annaal  Review.  SBA's  annual 
review  and  evaluation  of  financial 
statements,  eligibility  certifications 
submitted  by  the  8(8)  concern,  and  such 
other  submissions  as  may  be  required  of 
Program  Participants  to  ascertain 
continued  eligibility  of  a  concern  for 
participation  in  the  8(a)  program. 

(b)  Appeal.  A  request  for  re- 
examination of  the  initial  SBA 
determination  regarding  a  protest 

(c)  Associate  Administrator  for 
Minority  Small  Business  and  Capita] 
Ownership  Development  (AA/ 
MSB&COD).  The  SBA  official  who  is 
responsible  for  deciding  appeals  of 
disadvantaged  status. 

(d)  Control  See  §124.104.  Tide  13. 
CFR. 

(e)  Current  Section  8(a)  Program 
Participant  Any  business  concern 
which  is  approved  for  participation  in 
the  section  8(a)  program  as  of  the  date 
on  which  SBA  receives  the  protest  on 
the  soUdtation  at  issue. 

(f)  Director,  Office  of  Program 
Eligibility.  For  purposes  of  this  section, 
the  term  Director  shall  include  the  head 
of  the  Office  of  Program  Eligibility  or 
any  individual  which  he/she  designates. 

(g)  Office  of  Program  Eligibility 
(OPE).  The  SBA  office  within  the  Office 
of  Minority  Small  Business  and  Capital 
Ownership  Development  which  is 
responsible  for  malting  determinations 
regarding  protests  of  ^sadvantaged 
status. 

(h)  Economic  Disadvantage.  See 
1 124.106.  Title  13.  CFR. 

(i)  Graduation  Proceeding.  See 
S  124.110(k).  Title  13,  CFR 

(j)  Ownership.  See  1 124.103,  TiUe  13, 
CFR. 

(k)  Protest.  An  initial  challenge  of  the 
disadvantaged  status  of  a  business 
concern. 

(I)  Small  Disadvantaged  Business 
(SDB)  Concern.  A  business  concern, 
including  mass  media: 

(1)  Which  is  small  as  defined  pursuant 
to  section  (3)  of  the  Small  Business  Act 
and  implementing  regulations  at  13  CFR 
Part  121; 

(2)  Which  is  at  least  51  per  centum 
owned  by  one  or  more  socially  and 
economically  disadvantaged  individuals 
as  defined  by  fif  124.105  and  124.106, 
TiUe  13,  CFR  or  in  the  case  of  any 
publicly  owned  business,  at  least  51  per 


centum  of  the  stock  of  which  is  owned 
by  one  or  more  socially  and 
economically  disadvantaged 
individuals; 

(3)  Which  has  the  majority  of  its 
earnings  accruing  directly  to  such 
individuals;  and 

(4)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  of  such  individuals. 

(m)  Social  Disadvantage.  See 
S  124.105,  TiUe  13,  CFR 

(n)  Suspension  Proceeding.  See 
S  124.113.  Titie  13,  CFR 

(0)  Termination  Proceeding.  See 
S  124.112.  Tide  13,  CFR. 

9124.603    Who  may  protaat  tha 
dlaadvantagad  atatua  of  a  concam. 

(a)  In  connection  with  a  specific  SDB 
set-aside  requirement  or  a  requirement 
for  which  the  apparent  low  bidder  is  an 
SDB  which  has  invoked  its  SDB 
evaluation  preference,  the  following 
entities  may  protest  the  disadvantaged 
status  of  a  concern  which  is  the 
apparent  low  responsible  offeror 

(1)  Any  other  concern  which 
submitted  an  offer  for  that  requirement: 

(2)  The  procuring  agency  contracting 
officer  and 

(3)  The  Small  Business 
Administration. 

(b)  In  connection  with  an  8(d) 
subcontract  die  procuring  agency 
contracting  officer  or  SBA  may  protest 
the  disadvantaged  status  of  a  proposed 
subcontractor.  Other  small  business 
subcontractors  and  the  prime  contractor 
may  submit  information  to  the 
contracting  officer  in  an  effort  to 
persuade  the  contracting  officer  to 
initiate  a  protest 

(c)  Protests  of  disadvantaged  status 
relating  to  other  Federal  procurement 
programs,  excluding  SBA's  section  8(a) 
program,  which  require  SBA  to 
determine  social  and  economic 
disadvantage  as  a  condition  of 
eligibility,  may  be  filed  by  the  Federal 
agency  officiaJ  responsible  for 
determining  program  eligibility,  and  any 
other  interested  party. 

5 1 24.604  Wtw  makaa  dtoadvantaged 
atatua  dalai  iiikwllona. 

In  response  to  a  protest  challenging 
the  disadvantaged  status  of  a  concern, 
the  SBA's  Director  of  the  Office  of 
Program  Eligibility  (OPE),  or  such 
person  as  the  Director  shall  designate,  in 
the  Office  of  Minority  Small  Business 
and  Capital  Ownership  Development 
(MSB&COD)  shall  determine  whether 
the  concern  is  disadvantaged. 

5124.605  Protaat  procaduraa. 

(a)  Filing.  (1)  Except  in  cases  where 
the  contracting  officer  or  SBA  initiates  a 


protest  all  protests  shall  be  directed  to 
the  procuring  agency  contracting  officer 
responsible  for  the  particular 
requirement 

(2)  In  cases  where  the  contracting 
officer  initiates  a  protest  he/she  shall 
file  the  protest  with  SBA  in  accordance 
with  paragraph  (c)  of  this  section  and 
shall  provide  notification  in  accordance 
with  S  124.608  of  this  part. 

(3)  In  cases  where  SBA  initiates  a 
protest  the  protest  shall  be  referred  to 
the  Office  of  Program  Eligibility  within 
the  Office  of  MSB&COD  and  notification 
shall  be  provided  in  accordance  with 

S  124.608  of  this  part. 

(b)  Timeliness  of  Protest— {\)  SDB 
Set-Aside  and  SDB  Evaluation  of 
Preference  Protest — (i)  Wntten  SDB  Set- 
Aside  Protest  In  order  for  a  written 
protest  submitted  by  a  business  concern 
in  connection  with  a  specific  SDB  set- 
aside  requirement  to  be  cons'dered 
timely,  it  must  be  received  by  the 
contracting  officer  prior  to  the  close  of 
business  on  the  fifth  day,  exclusive  of 
Saturdays.  Sundays  and  legal  holidays, 
after  the  bid  opening  date  for  sealed 
bids,  or  after  the  receipt  from  the 
contracting  officer  of  notifii'j«Hon  of  the 
identity  of  the  prospective  awardee  in 
negotiated  acquisitions. 

(ii)  Written  SDB  Evaluation 
Preference  Protest  In  order  for  a  protest 
by  a  business  concern  to  be  timely  when 
challenging  the  SDB  status  of  an 
apparent  low  bidder  to  which  an  SDB 
evaluation  preference  has  been  apphed. 
it  must  be  received  by  the  contracting 
officer  prior  to  the  close  of  business  on 
the  fifth  day.  exclusive  of  Saturdays, 
Sundays  and  legal  hohdays.  after  the 
receipt  from  the  contracting  officer  of 
notification  of  the  prospective  awardee. 

(iii)  Oral  Protests.  A  protest  for  SDB 
set-asides  or  SDB  evaluation 
preferences  shall  also  be  considered 
timely  if  made  orally  to  the  contracting 
officer  within  the  allotted  5-day  period, 
and  the  contracting  officer  thereafter 
receives  a  confirming  letter  postmarked 
no  later  than  one  calendar  day  after  the 
date  of  such  telephone  protest 

(iv)  A  protest  by  the  contracting 
officer  or  SBA  shall  be  timely  for  the 
purpose  of  the  SDB  acquisition  in 
question  whether  filed  before  or  after 
award.  However,  when  a  protest  is 
brought  by  the  contracting  officer,  it 
must  be  brought  on  his  or  her  own 
behalf  stating  the  grounds  for  such 
protest  The  contracting  officer  may  not 
initiate  a  protest  merely  by  forwarding 
to  SBA  the  protest  of  a  third  party. 

(v)  A  protest  received  after  the  time 
limits  set  forth  above  shall  not  be 
considered. 


ltZ74 


Fadwal 


/  Vol.  54.  No.  47  /  Monday,  March  13.  IMt  /  Ihdet  and  Regolationi 


/  Vol  54.  No.  47  /  Monday.  March  13.  1988  /  Rolea  and  Regulation» 


10Z75 


for  ■  prolMt  ia  oo«Dactto«  wMk  mm  ((d) 
subcontract  to  b«  oammiiimtmA  itaaty.  H 
muit  b«  received  by  tha  cont 
offlcer  prior  to  the  QQiqplatk»  of 
perioraunce  by  tha  tntaadad  IM 
■uboontractor 

(H)  A  protast  raoakrad  aftar 
f  ubooatract  parfonaaaoa  by  iia 
Intended  US]  eubcoatavdor  akaU  aat  ba 
considered. 

(3)  frotaata.  la  oouactton  «M  aqy 

iMd< 

whlAnui  appHes.  AaJl  ba  t 
premature  end  thall  ■ol  ba  larwardad  to 
SBA.  brt  aiMH  be  I 
protaator  wit 

(c)  amfmrral  to  SMA.  (1)  Any 
contracilag  offloar  i«W  raeaNva  a  tiaaljr 


do 


pro«aa(  la  tke  SBA'e 

OfUcaaf 

Minority 

NW, 

receti«aa  | 
SBA.MKki 
fol 

dJ' 
materials; 

(ii}  The  date  oo  wt^ck  I 
rwcahrad  aa 
tiniailaeaa. 

[UilAcapfirftbaj 
salf.nartifiiaiiaiiaato( 


sue 
unsuc 

(3)  A 
connactkM  < 

reqoliliig  SBA  to  datacaiina  eadal  aad 
economic  dlsadvaatafa  aa  a  flondWnn  af 
eligibility  sbafl  ba  ai  fwnipaaiail  by  a^ 
materials  fee  tba  pniiiaaliai  of  Ifaa 
•gaacy  wHicfa  oaaaa  It  to  qwrnetst  tba 
disadranlBiad  stataa  of  I 


disadvantage  ef  tba  protaatad 

must  daaoaatrata  tfiat  <ba 

concaa  is  act 

one  or  mafv  aocAaltir 

IndivWii^as 

this  part.  A 

social  dli 

conoamby 

(l)Tha 
coataalHi 
b««a 
racial  or 
bias,  or 

(2)  The  iadividnala 
the  protested  concern  who  couU 


not  actually 
protested 

(b)  Protests  challaoglng  the 
disadvaBtafa  af 

concam  is  not  owned  and 
one  or 


dli 

Subpart  A  of 

I124.MT    Fanaantf«pacMo%«l| 

(a)  No  aiwcifk  ian  ta  raqubod  far  a 
protest  under  this  waibpmi. 

(b)  A  protaai  aual  bo  i 
spaciflc  to  p.^ovtda  i 
to  the  ground(s]  upoo  which  the 

status  is  obafcaaad  and  to  oaH  into 


detennlnatlon  of  dlaadrantagad 

(c)  ProtaaU  whiab  ^  aat 
sufficient  spedfidty  may  bo 
by  the  SBA. 

ofa^a>tl»la<fc«rf 

ba  ^pariad  to  filA'a  AA/MSMOOD 

purtua^  to  i  tSt-ai  af 


(a)  Upon  ivoaipt  of  a  yrotaat 
challenging  dia  msadrant^ad  atataa  of 
a  coocain.  tba  Diractar  ^  on  ahoQ 
Immaibatajy  maUly  flia  paoiaator  aad  Iba 
contractiqg  ofBcv  mi  tba  date  auob 
protest  was  »aca<ead  aad  aikaibar  it  mU 
be  processed  or  diaBiaaad  far  imA  af 
specificity. 

(b)  In  caaaa  wb«a  te  protoat  la 
sufficiently  i 
shall  also  i 
protestad  coiioarn  of  toa  noa^t  of  wm 
protest  and  forward  to  tba  protestad 
concara  a  oapy  af  itm  protoat 

(1)  bi  such  caaaa.  tba  DbMtoraf  OR 
la  aulbaciaad  to  ask  Iba  pratoatod 
ooncan  to  prvfida  aar  ar  aM  af  Ika 
foUowint  1 


lOIOA. 

BllgibiUliri 

dlsac 

EUgibllity;''  a  oaaapfatoi  SBA  Fe 

"Personal  Financial  Stataoiant."  no 
older  than  00  Aaym.  fcr  each  IndMdnal 
claiii^aii 


ownerfi).  otBcars  or  directors  have 
applied  far  admission  to  or  participated 
in  the  SBA's  section  a(a)  progiaai  aad  if 
so.  tba  MiiM  of  tba  coHVMy  wUch 
applied  for  8(a)  paittdpatlaa  aad  ibm 
data  of  (be  appbcation:  buaiuaaa  tax 
rattam  for  (be  last  two  ooapletod  fiscal 
jraars;  personal  tax  returns  for  (be  last 
two  completed  fiacd  yaaia:  paraoaal  tax 
returns  for  tba  laat  two  yaar*  ibr  aM 
ofBcara.  Aractara  and  far  aay  iadiiAdaal 
owning  at  laaat  SXtdlk 
nnhtj:  final nass  Ww»mr*»t  atotaBMato  Xdr 


by  law^or 


current  Traaintsr  "-«~^*'  alataaianti  do 

older  tbaa  80  daya; 

InoorporatkiB. 

partnership 

and  any  otbar 

Director  of  OPE 

permit  a 

and /or 

of  the  protaaiad 

{2)U 
infonnatlaa  adiirh 
question  the  veradty  af 
dooiiaanta  filed  by  a 
in  SBA'i  saction  8(a)  program.  SBA  may 

of  the: 

affi^attbyltoaana 

partaar.  Aaatdaal  a 

Officer  that  Um  8(a)  4 

amendms 

andl 

on 

and  '■ 

ptiM]4pa<ajbasaaal< 

most  rao^  aanoal  lastoa.  V  Am 

owaarddp  and/ta' cootrd  af  Aa 

buateaa  bava  c^aiaM  aiDoa  tw  date  ef 

tba  most) 


paragmpb  (bXl )  of  ibia  eaoltaa.  Aa 
affidavit  may  be  allowed  only  it  SBA 
has  condactad  aa  aaaaal  la^iiaw  of  (ba 
8(a)  participant  fina  dartag  (ba  ta  laurtA 
pcffiod  praoadb^  Iba  dato  aa  wblab  SBA 
recaives  tba  picitaat  aad  M  froemmMmgi 

concern  from  the  8(a)  program  aia  not 


(3)  Nadil^laaiii^ Hbm mx^^t^^ 
paragraph  (b)(2)  of  tlds  section,  the 
DIractor  af  OPB  Is  aufhui  lead  to  reijueat 
any  dooHaaaf  wWdi  be/rfia  i*  '     ■ 
naoaasary  to  datarmiaa 


[di  WMrin  M  woddqg  days  af  (ba  date 
that  aatKcatton  of  wm  proteat  was 
received  from  the  Director  of  OPS,  Htm 
proteatad  concara  moat  deliver  to  tie 
Director  of  OR  by  band  or  by  aiaf  (be 
Inf ui  uiatioo  and  dm  miimii  itaHna 
requested  puisuaut  to  poiagraiAi  (bKl) 
of  this  saction  or  tba  affidavit  permitted 
by  paiagiaph  (b^2)  of  this  section. 


Materials  safaatlttad  by  mad  meat  be 
received  by  the  ck>ae  of  boataiess  on  tba 
10th  working  day.  Materials.  tiwji»4ing 
affidavlu,  not  raceivad  by  cioaa  of 
business  on  the  10th  workli^  day  aball 
not  be  considered  in  deciding  the 
protest 


(a)  Canara/ Tbe  Dbector  of  cm  shall 
make  a  dteadvaataged  status 
detenaiBation  wttbin  IS  woridi«  days 
after  receipt  of  a  protest  cballengfaig 
such  atetaa.  or  as  soon  (bareafter  as 
poaaible.  It  fai  oonnectloa  wHb  an  SOB 
acquisltioB  or  otbar  piucmement 
reqaii  anient  tbe  SBA  cannot  make  such 
a  detemtoadoB  wMitai  is  worktae  days, 
the  Director  of  OR  riiaB  faAitteAe 
contradbig  officer  reepoMfble  for  tbe 
partkalar  raqoiranaot  wben  a 
deteradnatioa  is  ■yp^^ntd  to  ba  made. 

(b)  namUmHaforammpamm.  If  (ba 
Infonnatton  aad  «*«»Mi«ft»*Vi 
requaatad  by  SBA  andar  f  IZiMO^  is 
not  received  by  tbe  Dfrectar  of  OPB 
within  the  10-day  patfcxl  as  leqnbed  by 
I  IZiMBlc].  SBA  nay  datamias  tbe 
protestad  caacam  to  be  aoa- 
dlsadvantaeed. 

(c)  WUhdnwal  of  PtotamL  Once 
praperiy  taistituted  by  the  fiU^  of  a 
specific  diaadvantagtd  status  jmiteet 
the  determinatioa  may  ba  cemidetod  by 
the  SBA  even  if  (be  proteat  ia  vritbdtawa 
or  the  SDB  acquiaidon  or  otb« 
procurement  ra^uiraaMnt  in  qnaartnn  ia 
cancelled  or  aarardad.  Tbe  continaatiaB 
of  the  disadvantaged  s«aiufi 
determiaattoa  ia  diacrayoaary  widi  tte 
SBA. 

(d)  Baaia  for  Dmtmmiimtioa.  (1)  Except 
with  respect  to  a  caaoem  t^icb  la  a 
current  participant  ia  SBA's  aactioB  a(a) 
program  or  a  conoen  antborizad  by 

fi  124.eQ8(b)  of  this  part  to  eabmit  an 
affidavit  concerning  tta  disadranteged 
status,  tbe  disadvanteged  sUtas 
determination  shall  ba  baaed  oa  tba 
protest  record  as  suppUed  by  tbe 
protestor,  protested  concern.  SBA  or 
others. 

(2)  If  deemed  necoasary  ar 
appropriate,  tbe  SBA  aiay  make  a  pert 
of  the  protaat  record  itrfomaliaa  in  its 
files  and  InfamatiaB  sabmittod  ia 
response  to  requaats  to  tbe  ptoteator,  the 
protested  concern,  the  contracting 
officer,  or  other  persons  for  additional 
specific  information. 

(3)  In  determining  disadvantaged 
status.  SBA  shall  review  owneraiiip  and 
control  of  eecb  prcteetod  firm  aa  well  as 
social  and  economic  disadvantage 
regardless  of  the  yoowis  y|— rfflrd  in 
the  protest 

(e)  Disadvantaged  Statas 
Detenninattu/i.  The  SBA  shall  base  lt» 


diaadvantaged  states  determination 
upon  the  record,  faichidhig  reasonable 
inferences  herefrom.  SBA  riiall  render  a 
written  detenalBatkn  technfing  d>e 
basis  for  tta  fodtagi  and  condnsions. 

(f)  Sumunary  Detenaaation  for 
Cumnt  0a)  ^artkipant  Tbe  SBA  may 
sumaiarily  determbie  diet  a  omicem  is 
sodaBy  and  aeoaondcaDy 
disadvantaged  if  that  ooaoeni  is  a 
current  paitidpaait  tai  fte  SBA's  section 
8(a)  prograas  ao  bmg  as  SBA  has 
completed  an  annual  review  of  the 
concern  within  the  previoas  12  month 
period  unless  the  protested  concern 
cannot  submit  or  fails  to  submit  an 
affidavit  aathtxtead  by  f  124.608(b)  of 
these  regulations.  This  suamary 
determination  shall  not  ajqily  if 
suspension,  termination,  or  graduation 
procnadinga  are  peadiag  agamat  tbe 
concern. 

(g)  Not^ieatioB  of  Drntenaination. 
After  making  ita  disadvantaged  status 
determination,  the  SBA  shaD 
immediately  notify  the  coatractiag 
officer,  the  protestor,  and  the  protested 
concern  af  ita  detemtoaMon.  No  later 
than  one  hiiainaas  day  Ibanafler.  SBA 
shall  provide  by «— *^ftfd  anil.  letnm 
receipt  re^ueated.  a  osnr  of  ita  wtilten 
determinatiaB  to  tbe  pretested  concern 
and.  eonaiatent  wMb  tba  Privacy  Act  (5 
U.S.C  552a)  aad  Reedoa  of  Inkmatioa 
Act  (5  U.S.C  55Z).  to  allotber  partias  to 
the  proceeding. 

(h)  Reutka  of  an  SBA  Diaadvaataged 
Status  Detenamatiom.  (1)  A 
disadvantaged  atataa  detemiBatioa 
becomes  efiective  inuMibately  aad 
remaina  in  biB  foroe  and  afiisct  anlitts 
and  until  reversed  upon  ^]|>eal  by  SBA's 
AA/MSBaCOD  pumant  to  1 114.630  of 
this  part 

(2)  A  concern  which  was  determined 
to  be  non-disadvantaged  may  certify 
Itaelf  as  a  disadvantaged  bnaineas  for 
purposes  of  future  SDB  evaluation 
preferences,  fotnre  SDB  acquisitions, 
8(d]  subcontracta,  and  other  Federal 
procurement  propvBS  reqoiriBg 
disadvantaged  atataa  as  a  eonditioB  for 
eligibilify  provMad  that  ftbas  a  good 
faith  bebef  diat  it  baa  dialled  dw 
conditiaaa  apon  wbkb  (be 
determinatioa  of  aon-diaadvantaged 
status  waa  baaed.  At  dte  time  of  sacfa 
certificatlaa.  dte  concern  abaH  notify  dw 
contracting  officCT  that  it  was  previmialy 
determined  to  be  non-disadvantaged. 
However,  if  such  concern  is  the  lowest 
responsive  offeror  for  an  SDB 
aoquiaitian.  or  for  any  requirement  by 
involving  its  SOB  evaluation  preference, 
or  is  oiiaa  wiaa  tiwTrwd  oligihi*  for  a 
Federal  procareaeat  program  requiring 
diaadvantaged  atatus  as  a  condition  for 
eNgibilify,  &e  contracting  officer  shall 
treat  sudi  certification  as  a  protest  of 


the  concern's  disadvantaged  status  and 
shall  forward  it  to  SBA  pursuant  to 
8  124.605(c]  of  tills  part  SBA  shaO 
process  a  protest  based  on  such 
certification  in  accordanoe  with  tbe 
provisions  of  this  part 

(3)  If  a  current  (t(a]  participant  is 
found  to  be  non-disadvantaged  as  a 
result  of  faHnre  to  submit  tba  affidavit 
permitted  by  1 124  JOBfbXii)  of  thu  part, 
or  for  other  cause,  the  ccnoem  will  be 
subject  to  die  same  catificatioc  ^rd 
notice  requirements  specified  in 
paragraph  (IK?)  of  this  section. 
However,  a  determination  of  non- 
disadvantaged  status  wiB  not 
automatically  terminate  tba  concern's 
8(a)  program  participation.  A  bearing 
before  an  adniinistrative  law  )udge  is 
required  before  a  fina  can  be  terminated 
from  the  8(a]  program.  #ee  i  124.112  of 
this  pert 

(i)  Misrepresentation  of 
Disadrantaged  Status.  (1)  A  concern 
which  was  determined  to  be  non- 
disadvantaged  and  wfaidi  bas  not 
overcome  or  dianged  the  liiuyastances 
which  cansed  this  determinalkin  cannot 
certify  itself  to  be  disadvantaged  for 
future  SDB  acquisitions,  8(d) 
subcontrai^  and  other  Federal 
procnrement  programs  requiring 
disadvantaged  status  as  a  condition  for 
eligibiUty.  A  certification  of 
disadvmtaged  status  by  such  a  firm 
may  be  deemed  a  misrepreaentation  of 
disadvantaged  states. 

(2)  A  concern  whidi  was  previously 
determined  to  be  non-disadvantaged 
and  certifies,  in  good  faitii,  that  it  is  a 
disadvantaged  business  for  a 
subsequent  SDB  acqofaition.  SDB 
evaluation  prefeieuce.  8(d)  subcontract 
or  other  Federal  procurement  program 
requiring  disadvantaged  status  as  a 
condition  for  eligibiliry,  must 
nevertheless  inform  the  contracting 
officer  that  it  previously  had  been 
determined  by  tbe  SBA  to  be  non- 
disadvantaged  FaHurc  to  advise  the 
contracting  officer  of  such  a  non- 
disadvantaged  status  determination  by 
the  SBA  may  be  deemed  a 
misrepreaentation  of  disadvantaged 
status. 

f  124410 

(a)  Appeals  to  re-examine 
disadvantaged  statxu  determinations 
may  be  filed  with  the  SBA's  AA/ 
MSB&COD  by  any  of  die  following: 

(1)  The  concern  whose  disadvantaged 
atatua  was  determined  by  the  Director  of 
OR: 

(2]  The  original  protestor  and 

(3)  The  procuring  agency  contracting 
officer  responsible  for  the  SDB 
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■cquiaition  or  olhar  procurement 
requirement  In  quaation. 

(b)  Notice  of  an  appeal  muat  be 
provided  to  the  proteated  concern,  the 
original  proteator.  and  the  procuring 
agency  contractlnit  officer  reaponaible 
for  the  SOB  acquliitlon  or  other 
procurement  requirement  in  question. 

(c)(ll  An  appeal  must  b«  in  writinji 
and  must  be  received  by  the  Associate 
Administrator  for  Minority  Small 
Business  and  Capital  Ownership 
Development.  U.S.  Small  Business 
Administration.  1441  L  Strt»et.  NW  , 
Washington.  DC  20415,  no  later  than  ? 
working  days  after  the  date  of  receipt  of 
such  determination. 

(2)  An  untimely  appeal  shall  be 
dismisaed. 

(d)  Grounds  for  Appeal  The  SBA  will 
re-examine  a  disadvantujted  status 
determination  only  if  there  was  a  clear 
and  significant  administrative  error  in 
the  procesaing  of  such  decision,  or  if  the 
Director  of  OPE  completely  failed  to 
consider  a  significant  fact  contained 
within  the  materials  supplied  by  the 
protestor  or  the  protested  concern. 
Disadvantaged  status  determinatlona 
shall  not  b«  re-examined  baaed  on 
additional  Information  or  changed 
circumstances  which  were  not  dlacloa«d 
to  the  Director  of  OPE  at  the  time  of  his/ 
her  decision. 

(e)  No  specific  form  is  required  for  the 
appeal.  However,  the  appeal  muat 
Identify  the  diaadvantag*d  statua 
determination  for  which  a  re- 
examinaUon  la  sought  set  forth  a  full 
and  specific  statement  of  tha  reaaona  as 
to  why  the  disadvantaged  statua 
determination  is  alleged  to  be  orroneoua 
pursuant  to  paragraph  (d)  of  this  section, 
and  present  argumenta  in  support  of 
such  allegations. 

(H  An  appeal  may  proceed  to 
completion  even  though  an  award  of  the 
SDB  acquisition  or  other  procurement 
requirement  which  prompted  the  initial 
protest  has  been  made  In  such  a  case, 
however,  a  reversal  by  the  AA/ 
MSBACOD  shall  not  apply  to  the 
awarded  SDB  acquisition  or  other 
awarded  procurement  requirement  and 
•hall  have  future  effect  only 

(gj  The  appeal  will  be  decided  by  the 
AA/MSBACOD  withm  5  working  days 
of  Its  receipt,  if  practicable 


(h)  The  appeal  dedaion  ahall  be  based 
on  all  the  information  and 
documentation  in  the  record.  A  copy  of 
the  decision  shall  be  provided  to  the 
protested  concern  by  certified  mail, 
return  receipt  requested.  To  the  extent 
consistent  with  the  Privacy  Act  and  the 
Freedom  of  Information  Act  all  parties 
to  the  proceeding  shall  be  notified  of 
SBA's  final  decision. 

(i)  The  decision  of  the  AA/MSBACOD 
is  the  final  decision  of  the  Small 
Busines*  Administration. 

Dale  lanuary  24.  lOea. 
lamaa  Abdao*. 
AdminiMtrvtor 

[W.  Doc  m-6\n  Filed  S-lO-eft  8:46  anal 
aajjMQ  cxxa  seis-ot-M 
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Oanarai  ElMtrtc  CFV-4S/80 
EnginM  or  Note  Royoa  R821 1- 


S24 

Modal  DC-f  8*ftaa  AkplMMM,  molucino 

Modal  DC  %  90  SoriM  AlrplanaSi 

Modal  MD-M  AkplMMo.  and  C-t 

(MWvy), 

DouglM  Modal  DC-10 1 

and  KC-10  (MMIi|)  i 


Oonoral  EloctHc  CFt- 
•oca  EnglnM.  and  Modal  AS10  Sartoa 
Aifplanaa  C^ulppod  wWt  Pratt  A 
Wtwtnay  (PAW)  4000  Sarloa  Enginoa 


Federal  Aviation 
Administration  (FAA).  DOT. 
Acnosc  Final  rule. 


:  This  amendment  adopts  a 
new  airworthineaa  directive  (AD), 
applicable  to  certain  transport  category 
alrplanea  identified  above,  which 
requires  inspectiqp  and  replacement  If 
necessary,  of  certain  main  fuel  supply 
and  vapor  recovery  hoses.  This 
amendment  is  prompted  by  reports  of 
premature  degradation  of  the  hoaes. 
which  has  resulted  in  fuel  leakage.  This 


condition.  If  not  corrected,  could  result 
in  a  fire  in  the  airplane  engine 
compartments. 

■mCTTVI  DATl:  March  30. 1969. 
ADDWmai.  The  applicable  service 
Information  may  be  obtamed  from 
Boeing  Commercial  Airplanes.  P.O.  Box 
3707,  Seattle,  Washington  98124: 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard.  Long  Beach. 
California  90646.  Attention:  Director  of 
Pubhcations,  Cl-LOO  (M-eO):  or  Airbus 
Industrie.  Product  Support  Division. 
Avenue  Dldier  Daurat  31700  Blagnac 
Cedex.  Franco.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Regioa  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the  FAA, 
Central  Region.  Chicago  Aircraft 
Certification  Office,  2300  East  Devon 
Avenue.  Room  232.  Des  Plaines.  Illinois. 


inON  OONTACn 

Mr.  Les  Taylor.  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office, 
FAA.  Central  Regioa  2300  East  Devon 
Avenue.  Room  232.  Des  Ptaines,  Illinois 
aOOia:  telephone  (312)  694-7120. 
•u^njMDrraiTV  ayowMaTiow:  The  FAA 
has  received  several  reports  of  failure  of 
certain  main  fuel  supply  and  vapor 
recovery  boaas  on  various  transport 
category  alrplanea.  and  consequent  fuel 
laakase.  The  suspect  hoses  were 
mantuactured  uaing  a  material  that  has 
subaaquently  been  found  to  be 
undarstrength  In  that  it  degrades 
prematurely  undar  certain  beat 
conditions.  This  hoae  material  was 
manufactured  by  Aeroqulp  Corporation 
and  the  sospact  hoaes  are  installed  in 
001 -type  hoaa  assemblies.  The  suspect 
fuel  supply  hoses  bear  cure  date  codes 
of  3Q64  through  2Q87:  the  suspect  vapor 
recovery  hoaes  bear  cure  date  codes  of 
2Q84  throu^  SQ87.  The  suspect  bulk 
601  hoae  has  a  CACE  code  of  50656 
(regardless  of  cure  date  code). 

Failure  of  the  main  fuel  supply  or 
vapor  recovery  hoae  could  result  in  a 
fire  In  the  airplane  engine 
compartments. 

The  FAA  has  reviewed  and  approved 
the  following  service  bulletins,  which 
describe  procedures  for  inspection  of  the 
main  fuel  supply  and  vapor  recovery 
hoses  on  the  various  affected  airplanes, 
and  replacement  of  the  hoses,  if 
npcessary; 


Additionally,  Airbus  Industrie  has  issued  the  following  service  bulletins  which  describe  similar  procedurea; 

AnMna 

Mamte*nr 

S«v)oe  BuAetin 

Date 

Aano 

AUbm  Industrie 

ArtiM  Induofeie 

A-ioo-Ta-ooe-  

A300-73-a00e 

Sectemt)»  30   i»88 

Aaoo-aoD 

Aaio                                           

AstxM  Induatne     .._           

SwiM«Mr27.  198& 

Airbus  Industrie  Model  A3G0,  A300- 
600.  and  A310  series  airplanes  are 
manufactured  in  Pranoa  and  type 
certificatad  in  tha  United  StatM  under 
tlK  proviatoBa  ol  aactian  2L2>  of  tha 
Federal  Aviation  RegulatioQa  aod  tha 
applicabla  hilalaral  aiiawiilhiwss 
agreaasant 

SfaMX  this  sitaatiai  ia  likaty  to  axiat  or 
devabip  cat  otiiar  airplaaaa  of  tba  aama 
type  desigaa.  thia  AD  reqoiraa 
Inapacbon  ef  the  main  fual  sapply  and 
vapor  recovary  hosas  and.  if  fiiel 
leakage  ia  datectad.  raplarmnent  of  the 
hoses  prior  to  futher  flight  in 
accordaaea  with  tha  appLcabla  aervica 
buUatin  previously  deaaibed.  If  fuel 
leakage  is  not  detactad,  the  suapact 
hosaa  muat  be  repatitivaty  inspected 
until  replaced  with  sovioeable  hosea. 
Such  replacesient  constitutes 
terminating  action  for  the  repetitive 
inspectiona.  This  section  also  prohibits 
the  installation  ai  bulk  801  hoae  with 
CAGE  code  of  50656. 

The  Direction  C^n^ale  de  L' Aviation 
Civile  (DCAC).  which  ia  the 
airworthineas  authority  of  Fraaca,  has 
issued  a  siaiilar  airworthiness  directive 
addrriasinfl  this  subject. 

Since  a  astuation  exists  that  requires 
inunediali  ado^oe  of  this  raguiation.  it 
is  taumd  that  aotioe  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulatioRS  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
natioaal  govammeBt  and  tha  stataa,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  goveiBBMnL  Tbarefate.  in  accordance 
with  Executive  Order  UBU.  it  is 
determined  that  this  final  rule  does  not 
have  suffideot  federaliam  n^ilicatians 
to  warrant  the  preparatian  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 


and  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evahietion  or  analjrsis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Qubjacts  in  14  CFR  Part  S9 

Aviation  safety.  Aircraft 

Adoptioo  of  te  Araendmant 

Acoordingiy.  pursuant  to  tha  authority 
delefited  to  me  by  the  Administratar. 
the  Federal  Aviation  Ackninistration 
aniends  |  30.13  of  Part  30  of  die  Federal 
Aviation  Regulations  (14  CFP.  30.13)  as 
follows: 

PART  9t— [AMBIDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autkerity:  49  U.S.C  13S4(a),  1421  and  1423; 
4*  U.S.C.  10e(g)  (Rerisad  Pub.  L  97-440. 
January  12.  IQCS):  and  14  CFR  11.89. 

S39.t3    [Amandad] 

2.  By  adding  the  following  new 

airworthiness  directive: 


Boeing.  McDanaeB  DoMslaa,  aad  AiriMc 
Appikaa  t«  Boei^  Model  747  series 
tirptaoas  eipiipped  with  GeDeral  Electric 
CFa-45/SO  series  engiaas.  as  listed  in 
Boeiag  Akrt  Service  BuUetin  747- 
73A204a.  dated  Jane  9. 1988;  Boeing 
Model  747  series  airplanes  equipped  with 
Rolls  Royce  RB211-524  engines,  as  listed 
in  Boeing  Alert  Service  Btdletin  747- 


73A2(Ha  dated  December  8.  1900: 
McDonnell  Douglas  Model  DC-9  senes 
airplanes,  incladmg  Mode!  DC-0-80 
scries  airplanes.  Model  MD-88  airplanes, 
and  C-8  (Military)  airplanes,  as  lisiad  m 
McDonnell  Douglas  Service  Bulletin 
A7a-10.  Revision  1.  dated  June  22. ' 
McDonnell  Douglas  Model  DC-10 1 
airplanes  and  KC-10  fMUilary)  airplanes, 
as  hsted  in  McDonnell  Douglas  Alert 
Service  Bulletin  A73-21.  dated  June  23. 
1908:  Aifbu  Indnstne  Model  A300  senes 
aifpianet.  as  listed  in  Airbos  Inehistne 
Senrice  BuUetiii  A3GO-73-01R,  dated 
September  30. 1986:  Airbus  Model  ASOO- 
800  series  airplanes  eqBipT»ed  wi^ 
General  Electric  CF6-a0C2  engines.  a« 
listed  in  AiriHis  Indnstrie  A300- 73-8008 
deted  October  11, 1888:  and  Airbns 
Mode)  A310  series  airplanes  equipped 
with  Pratt  a  Whitney  (PaW)  4000  senes 
engines,  as  Usted  to  Airbus  bidustrie 
Service  BuUetin  A310-73-aoil.  Revision 
1.  dated  September  27, 1988:  certificated 
in  any  category. 
Compbance  is  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  engine  cempartment  fires  dae  to 
fuel  leaiiage  from  degraded  hoae  asaeoiblies. 
accomplish  the  following: 

A.  Within  30  days  after  the  effective  date 
of  this  amendment  inspect  the  mun  fnel  and 
vapor  recovery  hoae  assembly  for  fuel 
leaicage  cutd  delennine  the  cure  date  code 
contained  on  both  tLe  mam  fuel  sappiy  iwse 
and  the  vapor  recovery  hoae.  in  accordance 
with  Boeing  Alert  Service  BoUetic  747- 
73A204a.  dated  June  S.  1968  (for  Model  747 
ser.es  airpiaaea  equipped  with  C«ieral 
Electric  CFe-4&/50  seriea  engues);  Boeuig 
Alert  Service  BuUetia  747-73A204a  dated 
Deceaiber  8.  IflSB  (for  Bonog  Model  747 
series  airplanes  equipped  with  Rcrfls  Rojrca 
RB21V-S24  eaginea):  McDooneil  Dooglas 
Service  Builetis  A73-ia  Rensioc  1.  dated 
June  22. 198B  (for  Model  DC-0  and  DC-0-80 
series  alrplanea,  and  Model  MD-88 
airplanes):  McDonnell  Douglas  Scmoe 
Bulietin  A73-21.  dated  June  23.  1988  [far 
Model  DC-10  aeries  airF>lane«):  Airtms 
Industrie  Service  Bulletin  A300-73-008,  dated 
September  SO.  1988  (for  Model  A300  seriea 
airplanesl;  Aixbas  Indostne  A3Q0-73-aa08. 
dated  October  11.  7988  (for  Model  A3ao-8Q0 
series  airplanes):  or  Airbus  Industrie  Servnce 
Bulletin  A3tO-7V2tni,  Revision  1.  dated 


UMI 


B-747 
8-747 
DC-S 
OC-10 


••<  (7«-4a/90 

•ahnesn-ftM 
oc-a-ao 


MnM  MO-sa 


UcOorvwS  Dougfas- 
McOonnaa  Oau0m  . 


747-7aAao4a..- 

747-73Aa04a  ._ 
A73-ia  Re*  1 

A7V21 


JwwS.  1988 
DmomrtMit  1088 
JWW2Z  laea 
Jww  23.  isea 
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S«pt«inb«r  27   llisa  |for  Mod«l  KilQ  Mri** 
■  IrplaiM*).  TSa  affvctad  ho««  •«a«mUl««  ara 
.\«ro<julp  P«rt  Numb«^  fP/N): 


A£T0«12-a. 

AE704314-1 

AfTO0Oft*-i 

A£nXM<H-f  w  R88L0O1O- 

503 
A£n>431J-« 

A£n>43ii-r  Of  aicnoao- 

501 
A£70431»~4  or  aiDOMI- 


Af  100a»44H0140 
*£  703*00-3 

AfnxMoa  2 

A£l0OO10OMOO72 

A£TO3«30-1 
AtnXMSI    1 

WiOOO-^-OSO* 
A£nXI«60-( 

AfnoeM-i     

tA£1QOfl»44H0144 


Th*  affactiKl  mam  fual  supply  bo««a 
i.'onlain  cur*  data  c<>d««  of  XjM  through 
njtrr  Tha  afT»<;t«Nl  vapor  racovary  ho««« 
.  ontain  curt  data  codaa  of  2Q(M  through 
KJ«7   rSa  •ffe<:t»<l  bulk  «m  hoa«  contain*  a 
(l.^{iK  c<Hie  of  506M  |r«tjardl«aa  of  cura  date 

1    If  fual  laakagfl  li  di!te<:tad.  prior  to 
further  fliaht.  replace  the  hi)*«(i)  with  a 
•ervueahU  hoae  not  containing  th*  cure  data 
iiHlea  ur  tIAC.K  cinle  tpeclfled  abxiva.  In 
acc.onlanca  with  tha  applicable  aervice 
bulletin  identified  abova 

I  If  the  affected  ho*«a  ar«  Inalalled.  but 
fual  leakaga  la  not  detected,  repetitively 
lnap«ct  th*  ho***  for  evldanc*  of  fu«l  Uakage 
in  acfxirdani.*  with  th*  ich«duia  ip*clf1*d  in 
ih*  applicabl*  aarvlc*  bulUtln. 

B  Aftar  th*  •fTactlv*  data  of  thia 
amandnient.  bulk  001  ho**  with  CAGE  cod* 
or  JOftSA  ah*ll  not  b*  InaUllad  on  any 
a.rplart* 

C  Raplacmwnl  of  nvatn  fual  awppiy  aod 
vapor  raoovttry  hoaaa  ahth  MnrloMbia  boa** 
that  do  not  oootatn  th*  cur*  data  ooda*  or 
CIACE  cx>da  apadfUd  tn  paragraph  A.,  alxrva. 
cooatltula*  tsnnmattng  action  for  th* 
raqutremanta  o(  thla  AD 

D  An  altamat*  maana  of  oompUanoa  or 
adtuatmanl  of  tb*  oomplianoa  tlma.  which 
provtda*  an  acoepubla  laval  at  *af«ty.  nay 
b*  uaad  wh«n  approvad  by  tha  Manajar. 
(lucago  Aircraft  (>rtlflcaMon  Offlo*.  FAA. 
Ontrai  R*floa. 

NotK  Tha  r*(]uaat  ahould  b*  forwardad 
through  an  FAA  Principal  hialntananca 
Inapactor  (PMI).  who  may  add  any  oommanta 
and  than  sand  it  to  tha  Manager,  QUcago 
Aircraft  CarttfJcatlon  Offlca 

B.  Spacial  flight  parmlts  may  ba  laaoad  In 
acoordanca  with  FAX  n  107  and  Zl  108  to 
oparata  alrplana*  to  a  baaa  In  ordar  to 
comply  with  tha  raqulramanta  of  thla  AO 

All  p«r«oiM  afTvctsd  by  thla  dlrvctivfl 
who  hava  not  already  received  the 
appropriate  aervice  Information  from  the 
manufacturer  may  obtain  copies  upon 
requeit  to  Boeing  Commercial 
Alrplanea.  P  O  Box  3707,  Seattle. 
Waahlngton  96124.  McDonnell  Douglai 
Corporation.  3855  Lakewood  Boulevard. 
Long  BeacK  California  906411,  Attention 
Director  of  Publlcatlona.  Cl-LOO  (54-60); 
or  Airbua  Induatne,  Prtxiuct  Support 
Uivliion.  Avenue  Didier  Daurat.  31T0O 


Blagnac  Cedax.  Prance.  Thla  information 
may  be  examined  at  the  FAA. 
Northwest  MounUln  Region.  17W0 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  FAA,  Central 
Region.  Chicago  Aircraft  Certification 
Office,  2300  East  Devon  Avenue,  Room 
232.  Des  Plaines,  Illinois. 

Thi*  amandmani  bacom**  afTectiv*  March 
3a  IMS 

l«*u«d  In  Saartl*,  Waaiiington.  on  March  S. 
1080 

L*ray  A.  Kalth. 

Managnr,  Transport  Airplane  Dir&ctoraf*. 
.Aircran  C«rtificolion  Servioa 

[FK  Doc  as-aeao  Piled  S-lO-aB:  B:4A  tmj 


14CmPw1»5 

[Ooofcet  Na  2M14;  AmdL  Na  S49| 

IFH  Altttucto*:  Mi*c««arwou« 
Am«ndm«nts 

AOCNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnoit:  Final  rule 


r  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rule) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
action*  are  needed  becatue  of  change* 
occxirring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  effkhent  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
DATl:  April  S.  1960. 

IPOMiATWM  OOMTACT: 
Paul  ].  Beat  Plight  Procedure*  Standards 
Branch  (AP8-420),  Air  TransporUtion 
Division.  Plight  Standards  Service. 
Federul  Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington.  DC  20SO1;  telephone:  (202) 
267-8277. 

wuf¥%jBm»triurf  meommAntm.  This 
amendment  to  Part  06  of  the  Federal 
Aviation  Regulatloiu  (14  CFR  Part  06) 
prescribes  new,  smandad.  suspended,  or 
revoked  IFR  altitudes  oovemli^  the 
operation  of  all  aircraft  In  IFR  flight  over 
a  spedfled  route  or  any  portion  of  that 
route,  as  well  as  the  changeover  points 
(COPs)  for  Federal  airways,  jet  routes, 
or  direct  routes  as  prescribed  in  Part  96. 
The  specified  IFR  altltutes,  when  used  in 
conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  which  create 


the  need  for  this  amendment  Involve 
matters  of  flight  safety,  operational 
efficiency  tn  the  National  Airspace 
System,  and  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  pubUcation  date 
of  the  flight  informabon  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  fanmediate  relaUonship 
between  these  regulatory  changes  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
this  amGndment  is  uimecessary, 
impracticable,  and  contrary  to  the  public 
Interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
PR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
Impact  is  so  minimal  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  Impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Sublets  in  14  CFR  Part  06 

Aircraft  Airspace. 

Issued  in  Washington.  DC  on  March  2. 

loee. 

Robert  !•  GotMkfek, 

AcOng  Director.  Flight  Standtmk  Servicm. 

AdopdoBi  of  the  Amandmaat 

Accordingly  and  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator.  Part  06  of  the  Federal 
Aviatkn  Regulations  (14  CFR  Part  05)  is 
amended  as  follows  effective  at  0001 
g.m.t: 

PART  0&— (AMEMOeOl 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1348. 13M  and  ISlft  40 
U  S.C  \Oe(g)  (Revised,  Pub.  L  07-440,  January 
12.  1083):  and  14  CFR  11.40rb)(2) 

2.  Part  95  is  amended  to  read  as 
follows: 


REVISIONS  TO  MINIMUM  ENROUTE  IFR  ALTITUDES  &  CHANGEOVER  POINTS 

AMENDMENT  349  EFFECTIVE  DATE,  APRIL  6,   1989 

TO  MEA  FROM  TO  MEA 

§95.6021  VOR  FEDERAL  AIRWAY  21— Continued 


fROM 


§95.6002  VOR  FEDERAL  AIRWAY  2 
a  AMENDED  TO  READ  IN  PART 

VULUVN  PASS     ID  VOR'  ALTON     MT  FIX 

OMf 
GARRI     MT  FIX  HELENA     VT  VORTAC 

§95.6004  VOR  FEDERAL  AIRWAY  4 

IS  AMENDED  TO  READ  IN  PART 


DiaON,  MT  VORTAC  'WHITEHALL    MT  VORTAC    **  10000 

--  -gSOO  -  MCA  WHITEHALL  VORTAC    K  BNO 

^^^  -9000  •  MOCA 

9800  CUT  BANK,  MT  VORTAC  U  b    CANADiAN  BORDER  62'00 

§95.6083  VOR  FEDERAL  AIRWAY  83 
li  AMENDH)  TO  READ  IN  PART 


MILL  CITY    KS  VORTAC 
•4000      MOCA 

WESAL     KS  fix 

•2<'00  ■  MOCA 

SADfN     MO  FIX 


WESAL     KS  FIX 

SALiNA     KS  VORTAC 
ST   .OU:S     MO   VCRTAC 


•5500 

•4000 

2400 


ALAMOSA  CO  VORTAC 


§95.6007  VOR  FEDERAL  AIRWAY  7 

IS  AMENDED  TO  READ  IN  PART 

MENOMINEE    Ml  VOR   DV>E       "GERLA    Ml  HX 

•8000  ■  MRA 
r,t«LJ^    Ml  fix  MARQUETTE    Ml  VOR, 

DME 

§95  6008  VOR  FEDERAL  AIRWAY  8 

IS  AMENDED  TO  READ  IN  PART 


BLOKE    CO  FIX 
NE  BND 
SW  BND 
•10100  -  MOCA 
BLOKE    CO  fix  'GOSiP    CO  fiX 

•1350C  -  MCA  GOSIP  FIX,  SW  BND 

§95.6086  VOR  FEDERAL  AIRWAY  86 
IS  AMENDED  TO  READ  IN  PART 


^4000 
•10400 

14000 


3600 
3600 


BILLINGS.   MT  VCRTAC 


KRONA    MT  f.'x 
NW   BND 
SE  SND 


6200 
8000 


TR:Dt     IL  FIX 


JOLIET    IL  VORTAC 


2600 


§95.6010  VOR  FEDERAL  AIRWAY   10 

IS  AMENDED  TO  READ  IN  PART 


LAMAR     CO  VORTAC 
•5000  ■  MOCA 


ADEFR    KS  FIX 


•5600 


§95.6019  VOR  FEDERAL  AIRWAY  19 

IS  AMENDED  TO  READ  IN  PART 


kKCNA     MT  FIX 

BILLINGS    MT  VORTAC 

SE  BND 

SOC-O 

NW  BND 

o200 

BILLINGS    f/''!  VORTAC 

•SHELA    MT  FIX 

SE  BNO 

6100 

NW  BND 

7700 

•8500  -  MRA 

■JWiSTOWN    MT  VORTAC 

SHONK     MT  FIX 

7700 

§95.6021   VOR  FEDERAL  AIRWAY  21 
IS  AMENDED  TO  READ  IN  PART 


IDAHO  FALLS    ID  VOR'DME       •DUBOIS    iD  VOR''AC 
•860C  ■  MCA  DUBOIS  VORTAC    N  BND 


§95.6101  VOR  FEDERAL  AIRWAY  101 

IS  AMENDED  TO  READ  IN  PART 

MALTT    ID  FIX  'BURLEY,  ID  VORTAC 

NW  BND 
SE  BND 
•9300  -  MCA  BURLEV  VORTAC,  SE  BND 
••7400  -  MOCA 

§95.6113  VOR  FEDERAL  AIRWAY   113 
1$  AMENDED  TO  READ  IN  PART 

RENOL,  ID  FIX  •BOISE    ID  VORTAC 

•8200  •  MCA  BOISE  VORTAC    NE  BND 
BOISE    ID  VORTAC  PLUTO    ID  F.X 

SW  BND 

NE  BND 
SLIPP    MT  FIX  -COPPFRTOWN    MT 

VORTAC 

SW  BNO 

NE  BND 
•10200  ■  MCA  COPPERTOWN  VORTAC.  SW  8ND 


§95.6120  VOR  FEDERAL  AIRWAY   120 
IS  AMENDED  TO  READ  IN  PART 


•■8000 

••:'4O0 


6000 


fTOO 
12S00 


13000 

IIOOO 


7600 


CHARL,  MT  FIX 

•11800  -  MOCA 


SH;.M^.   V  ^'> 


13000 
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FROM  ro  M£> 

§95  6120  von  FfDERAl  AIRWAY   120-    Continued 


ShiMt.   VI  fyf_ 

y  Mf 

I  8NC 

6S0C 

w  sk<i: 

9500 

§95  6133  VOR  FfOMAl  AltWAY   133 
n  M«e<Ofo  ro  aiAO  m  ^ait 


MA-i,.,f---      V      ,\W    CMt  'Hh'  !   f      V     fix 

■  cxjO.      V  s  a 
•*300«J     V   (  A 

RRlO€    Ml  HX  HOUGHTON     Ml   v^BfAT 

•3000     MOCA 


§95  6148   VOR   FEDERAL   AIRWAY    148 

1^    MlfNC(D    ro   HAD   IM   PAIIT 


THi  tf  van  /    «  ■  a  . 

•6500      MOCA 


V    _*•     Si   -  n 


§95  6210   VOR   FEDERAL   AIRWAY   210 

n   AMfNDfD   TO  tUO   W   ft.l 


p'AfH  SPSiNf,',    a;  •csanp  'av'^n    a; 

VOR I AC  V    «    .  V- 

•lJ5lX)      MCA  0«AMO  CANYON    vC8    ,>Mt      t    -'. 
GRAND  CANVCN     4 J    /CR  'TUBA   '   fv      a;    .'  fc'A 

DMf 

•1450IJ      V_A   -jBA  city  VORTA.,     w  rfNO 
•■9600     MOCA 
Aiiv^SA    rj  vOP'Ar  SiOKf    CO  nx 

Nt  3NC 
Sw  HNr, 
•10100     MOCA 
BlOKE    CO  t  '  "GOSIP    CO  fix 

•13500       M^A   j.JIjiP  MX     SW  BNO 
GOSIP    CO  FIX  •RAOk)    1  0  HX 

•10900      MCA  9ADI0  Hx     Sw  BNC 
••8500     V   <  A 

BAOMi  ■    <  >i,   H)M     CO  fix 

•8UX)      M.A_A 


§*5  6228   VOR  FEDERAL  AiUWAY  228 

1^   AM£NOfD    ro   tfAO   IN   PAIT 


VAN     WVI  VORTAC 

■      tXX)       V  .J  A 


•Dtt'Ow    vv!  FIX 
Bi  i«    H.  fix 


^95  6244   VOt   FTOflAl   AltWAY   244 
n  AMiNom  ro  hao  m  pait 


GllOt    KS  HX 

•2900      MOCA 


jAi.NA     «,i    /0*<    AC 


■SAiTO 


•7000 


10000 


■i  '..."H 


•14000 

■  ■  ^iXX) 
•9400 


'SonO 


fRUM  W 

§95  62S3  VOR  FIOERAL  AIRWAY  253 
n  utema  ro  rao  in  paitt 


•B*:iSt     C   vCK'AC  BANGS    <C  MX 

•^*X      MIA  SCXSf  VORTAC    N  BND 


§95  6257  VOR  FEDERAL  AIRWAY  257 
a  AMeiOfs  TO  Ruo  in  ^art 


giSOP   »:  MX  *G8AN0  Canyon   az 

VCR  »Mf 

•:j5.X      MCA  C.8AN0  CAN*!)N    ^CB    OMf     N 
BND 

G»ANC    CANYON      AJ    ^08  "DCC"'      a;    MX 

DVf 

•  jtX      M'CA  DCJ'T  M<     s  esc 

'•  ■  '200       MO."  A 
DOZIT     a;   £   <  KAv   S     A  J   M< 

•  200      MC'CA 

GASRi     V'    M<  SCAAi     V'   MX 


§95  6293  VOR  FEDERAL  AIRWAY  293 

n   AMINOfO   TO  ((AO   IN   PART 


■&»'AN:    lA'i'  :U      a;  ••x.,f>      AC    Mi 

VOR/DME 

•14500  ■   M^  A    jhANC   .  AN*'  N    .-^i    OVt     N 

BnC 
"  :4Su<:       Vi.A   Hi  M   Mi     S  r'4C 

•••10900  ■  MCtA 
i.,n    a:  MX  pa::,{    a;  s/^e  dme 


IS  AM£ND€D   TO   Mirrt 


Ar-.Aj:     a;  MX 


PACt     AC    y)R    Z,Mt. 


MIA 


9000 


10000 

'MSOO 

'IJOOO 
9800 


14500 


S^CO 


8500 


§95  6298  VOR  FEDCRAL  AIRWAY  298 
a  AMCNOco  ro  uao  in  ^art 

Ml      A,,     :C   vOPTAC  •CHJBCJI5     10  -'OR'AC  #^*16CI0C 

•V80i^     MCA  OuBCiS  VORTAC    W  BNO 
"i&C       MOCA 
#wf  *     S    fS'ABliSMED   W'N   A    GAP   ,N   NAVIGATION 


••9000 

••13000 


DUBOIS    10  VORTAC 

*SA5AI      IC    MX 

10000 

A    HNf. 
!   =iNO 

M.OOO 

•  ■     .wC       MlA   SABA- 

••H'.r''    MOCA 

f  «    f  BND 

Sa8a;   ic  MX 

LAVCN     ID  MX 
W   BNO 
E  6ND 

•7700     MOlA 

•9000 

'  I  ■'000 
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FROM  TO 

§95.6307  VOR  FEDERAL  AIRWAY  307 
IS  AMENDED  TO  HEAD  IN  PART 


HARRISON    AR  VOR/DME  NEOSHO     MO  VORTAC 

•2800  •  MOCA 


§95.6361  VOR  FEDERAL  AIRWAY  361 
IS  AMENDQ)  TO  READ  IN  PART 


MEA 


•3400 


MARKE,  CO  FIX 

UNLAP,  CO  F.X 

N  BND 

S  BNO 

•10400  ■  MOCA 

SCRUB,  CO  FIX 

LYZZA    CO  FiX 

S  BND 

N  BND 

• !  2300     MOCA 

•16200 
•11000 


•16200 

•13000 


§95.6365  VOR  FEDERAL  AIRWAY  365 
IS  AMENDED  TO  READ  IN  PART 

IDAHO  FAUS    'D  VOR-DME       RIGBY    ID  Fix 
MPMiB     MT  FIX  VESTS     MI  MX 

•9100  ■  MOCA 
WOKEN    MT  FIX  ShIMY    MT  MX 

•7500  -  MOCA 
CHGTE     MT  FIX  CUT  BANK     MT  VCR^AC 

•6400  -  MOCA 

§95.6430  VOR  FEDERAL  AIRWAY  430 
IS  AMENDED  TO  READ  IN  PART 


GLASGOW.  MT  VOR.DME 
•5000  •  MOCA 


WILLIS'ON    ND  VORTAC 


§95.6444  VOR  FEDERAL  AIRWAY  444 
IS  AMENDS  TO  READ  IN  PART 


DERSO,  ID  fix 

•9700  -  MOCA 


AROWS,  ID  FIX 


•11500 


§95.6484  VOR  FEDERAL  AIRWAY  484 
IS  AMENDED  TO  RUD  IN  PART 


WODEN,  ID  FIX  •DRYAD    ID  FIX 

•13000  ■  MCA  DRYAD  FIX    SE  BND 
••9500  •  MOCA 


§95.6500  VOR  FEDERAL  AIRWAY  500 

IS  AMENDED  TO  RUD  IN  PART 


••12000 


FROM  TO  MEA 

§95.6500  VOR  FEDERAL  AIRWAY  500— Continued 


REAPS,  ID  FIX 

•6700  -  MOCA 


BE'RE,  ID  FIX 


•95O0 


§95.6508  VOR  FEDERAL  AIRWAY  508 
IS  AMENDED  TO  READ  IN  PART 


GLIDE    KS  RX 

•2900  -  MOCA 
ESTRE,  KS  FIX 


SAl;NA     KS  VORTAC 
DESC\   KS  F,X 


'360': 


§95.6520  VOR  FEDERAL  AIRWAY  520 

IS  AMENOB)  TO  READ  IN  PART 


- 

LEWISTON    ID  VOR^DME 

FESD'    !D  fix 
V,'  BNO 
E  BND 

'6700 
•12000 

7600 
•9700 

•6600  -  MOCA 
DUBOIS    ID  VORTAC 

•14300  -  MCA  JACKSON 
*• 10200  •  MOCA 

•jACKSON    W'v   .'OR 
i  VOR  DME    W  BND 

DME 

••■.500C 

•9500 

§95.6536  VOR 

FEDERAL  AIRWAY 

536 

•7000 

IS  AMENDED 

TO  READ  IN  PART 

MULLAN  PASS    ID  VOR 

Ct.:R    MT  FIX 

•10500 

•6000 

DME 

•9400  -  MOCA 
PIKUN    MT  FIX 

•9200  •  MCA  CHOTE  FIX 
••6900  -  MOCA 

•ChCTE    m^  fix 

W  BND 

E  BND 
;    W  BND 

•••■OOOC' 
■•9OO0 

§95.6551  VOR  FEDERAL  AIRWAY  551 
IS  AMENDS  TO  READ  IN  PART 


SAUNA    KS  VORTAC 


MANKATO     KS  VOR^'AC  45X. 


§95.6553  VOR  FEDERAL  AIRWAY  553 
K  AMENDS  TO  READ  IN  PART 


SAUNA    KS  VORTAC 


PAWNEE  CITY    NE 
VORTAC 


3400 


§95.6583  VOR  FEDERAL  AIRWAY  583 
tS  AMENDS  BY  ADDING 


AROWS    ID  Fix                             DERSO    ID  FIX 
•9700  -  MOCA 

•11500 

AUSTIN,  TX  VORTAC 

COLLEGE  STATION     TX 

20X 

SOLDE    ID  FIX                              •REAPS    ID  FIX 
•9500  -  MCA  REAPS  FIX    W  BNO 

••12500 

COUEGE  STATION,  TX 

VORTAC 
LEONA,  TX  VORTAC 

20X 

••8000  -  MOCA 

VORTAC 

.ja/y.ii^  ;      ^}n-t  t. 


?94mnl 
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FeuM 
§9S.7060   JfT  tOVTf  NO.   «0 

EAST   TEXAS     PA  VORTAC 
§95.7065   JET  tOUTf   NO.   63 

SAN    ANTONh;      TX    vCR'AC 


10 


a  AM0<o»  IP  mm  m  run 


SPARTA     NJ  VORTAC 


B   AMO0S  IT    &00IW6 


ABILENE     TX    VCRTAC 


MfA  MA  A 


18000       32000 


18000       43000 


Federal  Regbter  /  Vol  54,  No.  47  /  Monday,  March  13,  1960  /  Rules  and  Regulations  18283 


§95.8003  VOR  FEDERAL  AfRWAYS  CHANGEOVER  POINTS 


ARWAV  SEGMENT 


CHANGEOVER  POWTS 


ROM 


SAUNA.  KS  VORTAC 


TO 


UNC0U4,  N£  VORTAC 


OtSTANQ 


V-S32 

10  KM  M 


FROM 


SAUNA 


[FRDoc 


PBad  S-ID-Mt  8:45  u4 


UMI 


595.7070   JET   iOUTf   NO     70 


STiLLWAf£R,    ^iJ    vOR.DMt 


S  AAAfNOR)  TO  HAD  m  PilT 


LA  GUARDiA.   NY   VGR,DM£ 


18000       24000 


595.7077  JET  lOUTE   NO.  77 


SPAR 'A     Hi    v;,RU 


n    AMfMOn    TO   HAO   IM   PAIT 


BARNES     VA  vCRTA, 


I800C       31000 


§95.70«0   JET   lOUTE   NO.   M 


BfLLAIRE     OH  VORTAC 
KIPPI     PA   Fix 
EAST  TEXAS     PA  VORTAC 
SPARTA     NJ  VOR I  AC 


H   AMeOfO   TO   KAO   M   FAXT 

<'PP'     PA    f-X 
EAST   TEXAS     PA  VORTAC 
SPARTA     NJ  VORTAC 
BARNES     MA  VORTAC 


18000  45000 

18000  38000 

18000  32000 

18000  31000 


595.7106   JET   IOUTf   NO.    106 


STILLWATER.    NJ  VOR    DAA£ 


a  AiMOttfO   TO  HAO  M  ^AXT 


LA  GUARDIA.  NV  VOR  'DME 


18000   24000 


11284 
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(Oookat  Na  tMI);  AmdL  No.  IStCl 

Stenderxl  bMliunwnl  Appioech 
Pfoedur— ;  WUncmltmnmoua 
AmeochiMiita 

AOCMCr  Federal  Aviation 
Admjnutralion  (FAA).  DOT 

ACnOM:  Final  mis. 


The  amendment  eatablishea. 
amendi.  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
ISIAPi)  for  op«rations  at  certain 
airports  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  reviseil  (.nipria.  or  because  of 
(  han^ps  oi.cumng  in  the  National 
Airspa< :e  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirement*. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  fllgh' 
operations  under  Instrument  flight  rules 
at  the  affected  airports 

■FFiCTTVl  OATi:  An  effective  date  for 
each  SIAP  Is  specified  In  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Fadwd  Ra^atv 
on  December  31.  1960.  and  reapproved 
as  of  January  1.  1962. 

AOOeeeaaa:  Availability  of  matters 
incorporated  by  reference  In  the 
amendmenl  is  az  followi. 

For  Examinalion — 

1  FAA  Rules  Docket.  FAA 
Meadquarter*  Building.  800 
Independence  Avenue.  SW  . 
Washington.  DC  20Mn. 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  Is 
located,  or 

3  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP 

For  Purchase — 

Individual  SIAP  copies  may  b« 
obtained  from 

1  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW  . 
Washington.  DC  20591.  or 

2  The  FAA  Regional  Office  of  the 
region  In  which  the  affected  airport  Is 
located. 

By  Subacnption — 

Copies  of  all  SLAPt.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Doounenta.  US. 
Covemment  Printing  Office, 
Washlngtoa  DC  20402. 


kTKM  COHTACTt 

Paul  ].  BmL  PUght  ProcaduTM  SUndard* 
Branch  (AFS-420).  Air  TrHnaportatlon 
Division.  Right  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone  (202) 
2«7-«2^. 

nu^rrjKMKMTurr  mmommA-notr.  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  V7] 
prescribes  new.  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  In  official  FAA  form 
documents  which  are  Incorporated  by 
reference  in  this  amendment  under  5 
US  C.  552(8),  1  CFR  Part  51.  and  |  97.20 
of  the  Federal  Aviation  Regulations 
(FAR*)  The  applicable  FAA  Forms  are 
Identified  as  FAA  forms  8280-3,  8280-4, 
and  8280-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbetim 
publication  in  the  FacUral  Rettotar 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materiaU. 
Thus,  the  advantages  of  Incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  continued  In  FAA  form 
document  is  unnecettary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport  lU  location,  the  procedure 
identification  and  the  amendment 
number 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relatixvg  directiy 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  In  lets  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  In  this 
amendment  are  based  on  the  crtteria 
contained  In  the  U.S.  Standard  for 


Terminal  Instrument  Approach 
Procedure*  (TERPi).  In  developing  the»e 
SLAP*,  the  TERP*  criteria  were  applied 
to  the  condition*  exi*ting  or  anticipated 
at  the  affected  airport*.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAP*  and  safety  in  air 
coQimerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
1*  unneces*ary.  Impracticable,  and 
contrary  to  the  public  interest  and. 
where  apphcable,  that  good  cause  exiats 
for  making  aome  SLAP*  effective  In  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  Involves  an  establiahed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendment*  are 
necesaary  to  keep  then  operationally 
current.  It.  therefore — (1)  i*  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  i* 
not  a  "«ignificant  rule"  under  DOT 
Regulatory  Policie*  and  Procedure*  (44 
FR  11034;  February  28. 1979);  and  (3) 
doe*  not  warrant  preparation  of  a 
regulatory  evaluation  a*  the  anticipated 
impact  i*  *o  minimal.  For  the  aame 
rea*on.  the  FAA  certifie*  that  thl* 
amendment  will  not  have  a  *ignificant 
economic  Impact  on  a  ■ub*tantial 
number  of  *mall  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

list  of  Sublets  in  14  CFK  Port  t7 

Approacfae*.  Standard  inatrument 
Incorporation  by  reference. 

Issued  in  Washingtoa  DC  on  March  S, 
1060. 

Robart  L  GoMkkk 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  \h»  AnModmoDt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulation*  (14  CFR  Part  97)  i* 
amended  by  e*tabli*hing.  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedure*, 
effective  at  0801  g.m.t  on  the  date* 
specified,  as  follows; 

PART  97-K AMENDED] 

1.  The  authority  c'taUon  for  Part  97 
continues  to  read  as  follows: 

Authority:  4S  U  S.C.  1348.  13M(a),  1421.  and 
1510;  40  U  S.C  10e(i)  (revised.  Pub.  L  97-448. 
January  12.  1083:  and  14  CFR  11.40(b)(2)). 

By  amending  |  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  |  97.25  LOC.  LOC/DME. 
LDA  LDA/DME  SDF,  SDF/DME; 
i  97.27  NDa  NDB/DME.  I  97.29  ILS. 
ILS/DME,  ISMLS,  MLS.  MLS/DME. 
MLS/RNAV;  |97.31  RADAR  SIAPs; 
i  97.33  RNAV  SLAP*;  and  |  97.35 
COPTER  SIAPi,  identified  a*  follow*: 


.  Effednm  fuae  L  1880 

Boise,  ID— Boiae  Air  Terminal  (Gowen  Field). 

VOR/DME  or  TACAN  RWY  2aL  Amdt  1 
Boiae.  ID— Botee  Air  Terminal  (Gowen  Field), 

LOC/DME  BC  RWY  2aL.  Amdt  B 
Muscatina.  lA— Muscatine  Muni.  VCR  RWY 

5.  Amdt  4,  CANCELLED 
Muscatkia,  L^— Muacatine  Miiai,  VOR  RWY 

23,  Amdt  5 
Muacatine.  lA— Muscatine  Muni,  VOR  RWY 

aa  Amdt  1  CANCELLED 
MuacottaM.  lA    MMcatoe  Moni,  VOR/DME 

RWY  12.  Amdt  4.  CANCELLED 
MuseotiMk  lA— MoacatineMiml  ra»  RWY 

S.AMltll 
Muacattaa.  lA    Miwratina  Maai.  RNAV 

RWY23.CMg. 

.  .  Effectfve  Atej  4, 19M 

Coluaa.  CA— Cohiaa  County.  VOR-A  Amdt 

4 
SanU  Rosa.  CA — Sonoma  Coonty.  VCW/ 

DME  RWY  14.  Amdt  t 
Atlanta.  GA— The  MnUom  B.  Hsrtsfieid 

AtlMta  IntL  RADAK-t  Aasdt  SI 
Calhoua.  GA— Tom  &  David  Fki.  LOC  RWY 

35.  Amdt  1 
Calhoua  GA— Tom  B.  David  Fid.  NDB  RWY 

35,  Amdt  1 
DeKalb.  Q^-DeKoIb  Taylor  MunL  VOR/DME 

RWY  rr,  Amdt  5 
DeKalb.  U/— DelCalb  Taykir  Muni,  NEffi  RWY 

27.  Amdt  1 
Moricm.  IN— Marloa  Mul  VOR  RWY  4. 

AmdL  11 
Marion.  IN-Mvion  UmA,  VOR  RWY  IS. 

AoKlta 
Marion.  IN— Marlon  MuiA  VOR  RWY  22. 

Amdt  14 
Marion.  IN— Marian  Maoi.  ILS  RWY  4.  Amdt 

5 
Cherokee.  L\— Cfaanikae  MunL  NDB  RWY  36, 

Amdt  3 
New  Bedford.  MA— New  Bedford  Muni.  LOC 

(BQ  RWY  23.  Amdt  • 
New  BedSsrd,  MA— New  Bedfard  Muni,  NDB 

RWY  5.  Aaadt  10 
New  Badfotd  MA-Mew  BmifcRi  MkL  ILS 

RWY  1^  AmdL  XS 
Romeo,  MI— Romeo,  VOR/DMB-A,  AmdL  5 
ColuBibus,  OH— Port  Coliimbua  IntL  NI» 

RWY  lOU  Amdt  e 
Columbua,  OH— Port  Cohmibua  IntL  NDB 

RWY  lOR.  Amdt  6 
Coinmb^s,  Oil    Port  CoiUDibcit  farti,  HjS 

RWY  lOU  Amdt  14 
Columbua.  OH— Port  Columbw  tad.  S,S 

RWY  lOR.  Amdt  5 
Georgetown.  SC— Ceotgetowii  CouBty.  NDB 

RWY0S.Aaadt4 
Arlii^ton.  TN— Arlingtoa  Muni.  NDB  RWY 

15.  Amdt  • 
Aitingtoa  TN— Arlington  Mnni.  NDB  RWY 

S3.  Amdt  B 
fadcsbaro,  TN— Campbell  Comity,  NDB  RWY 

23,  Amdt  3 
lackaboro.  TN-CaDipbeU  Couaity.  RNAV-A 

AadtS 
WankaolM.  WI— Woakeriia  Coonty,  VOR-A. 

Amdt  14 
Waukesha.  WI— Waakadu  County,  LOC 

RWY  U.  AmdL  S 
Waakeaha.  Wl— Waukaaha  Couaty.  NDB 

RWY  2^  Amdt  2 


.  .  .  Effective  April  0, 1989 

Wiacasset  MB— Wucasaet  NDB  RWY  25. 

Amdt4 
Grand  Island,  NE— Central  Nebraaka 

RegkmaL  LOC/DME  BC  RWY  17,  Amdt  8 
Grand  Island.  NE — Central  Nebraska 

Regional  ILS  RWY  35.  Amdt  8 
Kenooiu  Wl— Kenoaha  Muni.  MSB  RWY  6L, 

Orig. 
KoBoaha  Wl-tCenosha  Muni,  ILS  RWY  6L 

Orig. 

,  .  .  Effective  March  1, 1980 

AtlaiUa.  GA— Fulton  County  Aiipart-Brown 
Held.  ILS  RWY  8.  Amdt  14 

.  .  .  Effective  Petraary  28,  i880 

Meaqoita.  TX— Pba  L  Hwteon  MimL  LOC 

RWY  17,  Amdt  1 
MesqaitB.  TX— Phil  L  Hndaon  Mnni.  NDB 
KWY  17,  Amdt  2 

.  .  .  BffecUre  Pebruary  21, 1988 

Bmgor.  MB-Banger  IntL  VOR/DME  RWY 
S3,  Amdt  6 

.  .  .  Effective  February  1&  1389 

Hyannis.  klA — BanwtaUa  MuBt-Boardman/ 
Poiando  Field.  VOR  RWY  6.  Amdt  4 

[FR  Doc.  89-5629  Filed  3-10-89;  8:45  am] 
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FEDERAL  TRADE  COmUSSION 
16  CFR  Part  456 

Trade  RagulatkMi  Rula;  Ophlh^raic 
Practlca  Rulaa 


:  Federal  Trade  Commission. 
ACnOK  Final  Trade  Regulation  Rule. 

summary:  The  Federal  Trade 
Commisakm  issue*  a  final  rule  that 
removes  restraints  inq>osed  by  state  law 
on  certain  specified  farms  of  commercial 
ophthalmic  practice.  The  Commission 
has  condudied  that  these  restrictions  are 
unfair  acts  or  practices  wittmi  the 
meaning  of  Section  5  of  the  Federal 
Trade  Commission  Act  and  are 
appropriatdy  remedied  by  the  Trade 
Regulation  Rule  pranmlgated  today.  The 
rule  bars  four  t3rpes  of  state  restrictions 
on  coramercial  practice:  (1}  Prtdubitians 
on  certain  forms  of  lay  association  with 
or  control  over  optometiic  practicer,  (2} 
limitaticms  on  the  number  of  branch 
offices  which  optometrists  may  own  or 
operate:  (3)  pnjiibitions  on  the  practice 
of  optometiy  in  commercial  locaticms; 
and  (4)  probtbitions  on  the  practice  of 
optometry  under  a  nondeceptive  trade 
name.  Tlue  rule  also  incorporates,  with 
minor  technical  changes,  the 
preacriptian  release  requirement 
originally  promulgated  as  part  of  the 
Trade  Regulation  Rule  on  Advertising  of 
Ophthalnic  lood*  and  Services. 

Published  here  are  the  Rule's 
Statement  of  Basis  and  Purpose,  which 


incorporates  a  Regulator}'  Analysis,  and 
the  text  of  the  final  rule. 

E^ECTfVE  date:  September  1, 1989 

AODfKSS:  Reqtiests  for  copies  of  the 
Role  and  the  Statement  of  Basis  and 
Purpose  should  be  sent  to  the  Public 
Reference  Brandi,  Federal  Trade 
Commissioit  6th  Street  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  205au. 


KTION  COtfTACr: 
Richard  KeUy,  Renee  Kfaiscbeck.  or 
Patricia  Brennan.  Division  of  Serrice 
Indtistry  Pratrtices.  Bureau  of  Consumer 
Protection.  Federal  Trade  Commission. 
Wartiington.  DC  20680  (202)  326-^04, 
(202)  326-3287,  or  (202)  326-3274. 
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Eyeglasses,  Ophthalmic  practice. 
Trade  roles. 

By  directioB  of  the  Commioaiaa.  ChainaaD 
Oliver  dissenting. 
DonayS-Oark. 
Secretary. 

StatoBesri  oi  Basis  ana 


/.  Introduction 

A.  Overview  of  the  Rule 

1.  Coaanercial  Practice  ReMtrictions. 
Some  state-imposed  restrictiaas  on  the 
conunercial  practice  >  of  oplanetiy 
cause  signifiicanl  iniury  to  mnsmnpr*. 
While  justified  as  necessary  to  protect 
comumers,  ti.  -se  restrictiaDS  actually 
work  to  deprive  constnners  d  necessary 
eye  care,  restrict  constmier  choice,  and 
impede  innovation  in  the  eye  care 
industry. 

The  monetary  cost — likely  to  t>e 
millions  of  dollars  annually — is  great 
Over  half  of  all  Americans  and  more 
than  90  percent  of  elderly  consumers  use 
corrective  eyewear,  and  over  eight 
billion  dollars  was  spent  on  eye  exams 
and  eyewear  in  1983.*  A  significant 


■  OpfcmietJk.  |jf«JiL—  laigi  acron  a riaaaa 

Dtm  wael  cos  b^  duifvcteraM  ■§  vfnctiy 
tratftional  (e..g.,  solo  practitoaer  a^enitinf  »  aa 
office  building  mnder  owb  bibic)  Id  bighly 
C01— itial  (a.*,  larsr  dian  ofMBMlnc  fine  wills 
offioss  tai  naor  stain).  For  parpoan  of  tiiia 
piwjwidiin.  ■•  optoiBethal  it  umawfai^J  to  be  ui 
"commercial  pracbce"  if  be  or  she  >■  ■wpcirtid 
witb  or  eui^tujtA  by  a  ii— niliiMianl.  ■■•■  ■  i 
name,  operataa  mat»  tbaa  •  aoakc 
pracboee  at  a  BncantUe  tocabaa. 

•  NAOO,  H-78.  •«  T  (« 
■nnaal  NatioBal  Con 
GOBdKtad  by  Ibe  Optical  Manrfactunn 
AsMMaatian).  Tbe  NAOO  antkJuHJ  (bat  ISIS  nle* 
would  exceed  nine  billion  dollar* 

Al  docuMBla  on  tbe  rii>eiiMl[iivi  raoanj  bam 


baMpwaai  .  -»— _ 

thl'  tytXfm  eatablislied  by  tba  Preaiding  OMcat  A 
Mi  axplanalMa  of  kaae  daaaaaattoaa  la  pvaa  oi  •*» 
I  of  Bmaa  of  Crwaiiraar  ITr  — '•"" 
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proportion  of  theM  coats  can  b« 
attributed  to  the  Inefflclenclea  of  an 
Industry  protected  from  coai{>atltlon  by 
itate  regulation.  A  study  done  by  the 
PTC'i  Bureau  of  Economica  show*  that 
prices  for  eye  care  are  10  percent  higher 
In  markets  where  chain  firms  ore  totally 
restricted  than  In  markets  where  chain 
firms  operate  freely. 

State  restrictions  on  commercial 
practice  are  pervasive.  Some  restrictions 
are  statutory.  Others  are  found  In 
regulations  promulgated  by  state  boarda 
of  optometry.*  This  rule  declares  unfair 
four  specific  types  of  state  restrictions 
on  competition  among  optometrists  and 
other  vision  care  providers: 

(1)  ReaCrictwnt  on  Affiliationa  With 
NonoptometnatM  Most  states  have  one 
or  more  restrictions  on  lay  affiliations. 
Such  restrictions  take  many  forms. 
Including  restrictions  on  employment  of 
optometrists  by  business  corporations  or 
nonoptometrists.  on  the  forming  of 
partnerships  between  optometrists  and 
nonuptometnsts.  on  the  sphttlng  of 
optometrists'  professional  fees  with 
nonoptometrists  (which,  in  effect,  can 
prohibit  )olnt-ownershlp  or  equity- 
participation  agreements),  and  on  the 
forming  of  franchise  agreements  and 
landlord-tenant  agreements  between 
optometrists  and  nonoptometrists. 
including  agreements  under  which  rental 
payments  are  based  on  a  percentage  of 
groaa  revenue.*  Some  states  also 
prohibit  such  corporate  affiliations  by 
prohibiting  nonoptomatrists  from 
exercising  sny  control  over  the  business 
aspects  of  an  optometric  practice.* 

(2)  Rsttnctiona  on  practic*  in 
mmrcantih  kxationM.*  Over  twenty 


RuUc  BtaM  lUMrtcOaas  oa  riiaMaiHi  ^ecttoa. 
(isaa),  1/-I  (^vatnaftar  rahiiil  M  aa  Tkioi  tuff 
RafMirrv  Par  om^M-  itmiMiiiH  la  Ika  H  aatafary 
ara  ■rrtttan  iiiMiiaaiila  fllad  by  pro«i(tafa  or  talfan  af 
<HitHfcal«tr  fooda  or  aanrteaa  and  try  fnihrt>alaitr 
arfoaiaaUaaa.  DoriiMania  Id  Iha  |  aatatory  ara 
wTtttaa  wltnaaa  itaiaaaata.  Iranacrlpts  al  dM 
haarlnea  aiM)  Itaanna  aiihibtta.  Itaailiig  iraaacrlpta, 
whldi  appaaf  on  tha  nitamaklne  raoord  aa  \-n.  ara 
cltad  by  pafi  oumbar  (a^  Tr  SSS"). 

*  In  if.ll  otfiar  cuiii.  attoRMy  fBanl  op«ii>oaa, 
ludtoal  ailarpratattaaa,  aad  board  IMarptaUttaM 
Bay  ravaaJ  raatriettoaa  bo*  apparail  froia  Ika  (aoa 
o<  (ka  Matuta  or  rapilaMna 

*  Tha  iharliia  <rf  proAta  or  ol  ynaa  ra»«iaaa  la  aa 
lalayal  pafi  of  nany  <d  dkaaa  buakiaaa 
raUWtiMhlpa  Par  akampla.  panaafakip  ayaaaaata 
Invoiva  diatTlbatkn  o(  I 
baala.  Aa  aaaaoUai  < 
la  paymanl  of  •  paroaataga  erf  | 
fiaiM  iilaaa  to  tlta  franrhlaar. 
"royaJfy  " 

*  Soaa  dayva  of  lay  cootnil  ovar  (ha  buatnaaa 
aapacia  of  a  practloa  la  aa  aaaantlil  ataaaaol  of  I 


■M  aa  a  paroani 
it  of  fraaduaa  ai 


aU 
of  poaa  liianuaa  by  tha 
onao  lafaiiad  to  aa  a 


statea  Impoee  one  or  mors  bans  that 
appear  to  explicitly  prohibit  the  practice 
of  optometry  in  mercantile  locaUons- 
The  most  common  ban  expUdtly 
prohibits  optometrists  from  practicing  In 
or  leasing  B{>ace  from  a  retaU 
establishment,  such  as  a  department 
store  or  optical  store.  Most  states  that 
prohibit  optometrists  from  practicing  In 
a  retail  establishment  permit 
optometrists  to  locate  in  or  next  to  that 
business  only  If  there  Is  a  separate 
entrance  to  s  public  street  or  hallway,  in 
what  is  known  as  a  "two-door"  or  "side- 
by-slde"  arrangement  In  addition, 
several  states  appear  to  restrict  practice 
in  shopping  malls. ^ 

(3)  RsatricUona  on  branch  offices. 
Many  states  restrict  the  number  zi 
offices  that  an  optometrist  may  own  or 
operate.  Some  Impoae  flat  limitations  on 
the  number  of  offices  that  an  optometrist 
may  open,*  while  others  Indirectly 
Impose  limits  by  requiring  an 
optometrist  to  be  present  a  certain 
percentage  of  the  time  a  branch  office  is 
open* 

(4)  Restrictions  on  the  use  of  trade 
nanies.^°  Trade  name  restrictions 
generally  take  one  of  three  forms.  First, 
some  states  exphcitly  ban  any  use  of 
trade  names  by  optometrists."  Second, 
some  states  specify  that  trade  names 
must  include  certain  words.'*  Third, 
several  states  require  that  the  names  of 
all  optometrists  practicing  under  a  trade 
name  or  at  any  advertlsad  location  must 
be  disdoaad  in  all  advertisaments  that 
use  tha  trade  name. '  * 


*  Aa  oaad  barata.  'narcannla  looaltaa "  rafart  to 
•iMppins  Btalla  and  to  ratall  aalabUahaianta  aucfc  aa 
dapartBMnl  ttoraa  aad  opOcai  oatlata. 


'  Two  MataSL  Rhods  bUad  aad  Aiaaka. 
appamatty  proMM  tkovptai  aall  pneUom 
aito«Mkar  Whtkt  Rhoda  WaBd*!  proMUttoa  doaa 

iHiiiMaiihia  flw  paiSlia^  SiThlSiilai  irhan 
I    II  in  iif  ihi  iiBilaliniiiii  I  li   T'  -»  --■- 
paroaetMB  iaaaaa.  Mnoa  aaek  Isaaaa  «•  alMoal 
oatvaraaSy  aaad  In  ibopV<^  oaBtva. ).  Sollah. 
Coaaaal  LH  Tm^h  Corp.  Tr.  XXTL  C  CoOaaB. 
NAOa  Tr  MS,  tka  aflact  of  ttda  prevMM  la  lo 
lahibM  (jylUMilili  practtoa  la  ahopti<nt  oaoMra.  bi 
Alaaka.  ao  aaoh  baa  appaara  la  autata  or 
fafiiialtci  llow«*ai.  thara  la  rhdanoa  that  tha 
Board  af  Optoaatty  anforoaa  audi  a  raatrtctkm.  |. 
Ii^alla.  Praatdaat  WaaMm  Sutaa  Optical  l-M,  at 

•  Saa.  »«-  Ky  Rair  8UL  iocOoa  saonOO)  (1S«S). 

•  Saa.  a^..  Or  Adnla.  R.  aactkn  aai-10-asO(S] 
(l»«). 

'*  Tha  Omaaaa  Coart*  dactatoa  In  fhtdmaa  r. 
HoftM,  ««0  U  A  1  (1079).  that  a  Taua  natula 
prohlfaMInt  tha  Ma  of  trada  oamaa  did  aa*  vioiala 
tha  Ptrat  AmaadBaot  doaa  not  pradada  a 
CoaaailaalaB  Bndlnt  of  anfalniaaa  rajarttlni  trada 
aaoM  bana.  Tha  Cooanlaaioa  appUaa  a  dlffarant 
■taadard  (or  purpoaoa  of  an  onfalmaaa  anaiyaia 
imdar  aactlao  Sof  thaPTCX 

'  >  Saa.  a^  Pia.  But.  aactkm  4a3in4<lKa).  bid. 
Admin.  R.l-«-l|at. 

■■  Par  axampla.  Callfomla  raqulraa  that  all  trada 
natnaa  oootaln  tlka  word  "optomatrur  or 
oplamatrtc'  Cal.  Boa.  S  Prof.  Coda  tacbooa  ntS 
(bl  aad  Id 

'•8aa.a4_Mo  Ra«  84at  aacOoe  SSSJOO 


As  of  1966.  at  least  44  states  had  one 
or  mora  of  these  four  types  of 
restrictions.'*  Thirty-nine  states 
prohibited  employer-employee  or  other 
business  affiliations  between 
optometrists  and  pereons  who  are  not 
optometrists,  including  partnerships, 
(oint-ownership  or  equity-participation 
agreements,  franchise  agreements, 
landlord-tenant  agreements,  and  other 
similar  afRliations.  At  least  19  sUtes 
limited  the  number  of  branch  offices 
which  may  be  owned  or  operated  by 
optometrists,  often  limiting  optometrists 
to  one  or  two  branch  offices.  Thirty 
states  restricted  optometrists  from 
practicing  in  mercantile  locations  such 
as  shopping  malls,  department  stores, 
and  other  retail  establishments.  At  least 
32  states  prohibited  the  use  of 
nondeceptive  trade  names  by 
optometrists.  Each  of  these  restrictions 
prevents  or  restricts  the  development  of 
alternatives  to  the  traditional  solo 
practice. 

Evidence  gathered  during  a  lengthy 
investigation  and  an  extensive 
rulemaking  proceeding  includes  two 
Commission-sponsored  surveys, 
additional  survey  evidence,  and  expert 
economic,  testimonial,  and  documentary 
evidence.  That  substantial  body  of 
evidence  demonstrates  that  these 
restrictions  raise  prices  to  consumera 
and.  by  reducing  the  frequency  with 
which  consumen  obtain  vision  care, 
decrease  the  overall  quality  of  care 
provided  in  the  market.  The  rulemaking 
record  establishes  that  the  presence  of 
commercial  optometric  firms  lowen  tha 
coat  of  eye  care  to  patients  of  both 
commercial  and  noncommercial 
optometrists.  The  evidence  also 
Indicates  that  these  restrictioru  do  not 
provide  offsetting  quality-related 
benefits  to  consumera. 

The  Commission  has  concluded  that 
these  restrictions  are  unfair  acts  or 
practices  within  the  meaning  of  section 
9  of  tha  Federal  Trade  Commission  Act 
and  ara  appropriately  remedied  by  the 
Trade  Regulation  Rule  promulgated 
today. 

2.  Prescription  Release.  The  rule 
continues  to  require  that  optometrists 
and  ophthalmologists  release  eyeglass 
lens  prescriptions  to  their  patients  upon 
completion  of  an  eye  examination.  The 
Commission  considered  a  staff  proposal 


■«  Saa  charta  la  PtnaJ  StafI  Raporl  Ul.  at  SS-4A 
(or  a  dataliad  braakdown  of  lUta  rafuiatkn  of  tha 
practloa  of  oplooatry  Tha  alatlatlca  oo  onninanaal 
practloa  laatrlctkna  dtad  hara  and  aiaawhara  to  tha 
SutaoianI  ara  baaad  an  an  anaiyaia  of  lUU 
ratulatory  practtca  aa  of  ISSB.  A  aampllni  of  tuta 
■tatalaa  and  rafulattooa  aa  of  Octobar  ISae. 
cooflnaad  that  ona  or  nora  of  tba  raatralnta  al  taaua 
aara  oontinua  to  auat  in  a  maHMiry  of  tha  itaiaa 


to  modify  this  provision  to  require  that 
prescriptions  t>e  released  only  upon 
request  After  weighing  the  evidence,  we 
conclude  that  there  is  a  continuing  need 
for  the  "automatic  release"  component 
of  the  requirement  However,  technical 
changes  have  been  made  in  the  rule 
language  In  order  to  make  clear  that  this 
provlaion  is  directed  only  at 
prescriptions  for  eyeglass  lenses  and 
creates  no  obligation  concerning  the 
release  of  prescriptions  for  contact 
lenses. 

B.  History  of  the  Proceeding. 

This  proceeding  grew  out  of  an 
investigation  begun  in  1975  into  state  and 
private  restraints  on  advertising  of 
ophthalmic  goods  and  services.  The  first 
phase  of  the  Investigation  culminated 
with  the  promulgation  in  1978  of  the  Trade 
Regulation  Rule  on  the  Advertising  of 
Ophthalmic  Goods  and  Services.'*  As 
the  investigation  progressed  the  staff 
began  to  accumulate  evidence  that 
restrictions  on  advertising  were  not  the 
only  public  restraints  that  appeared  to 
limit  competition.  Increase  prices,  and 
reduce  the  quality  of  eye  care  provided 
to  the  public  The  second  phase  of  this 
inquiry  focused  on  the  commercial 
practice  restrictions  described  above. 

To  obtain  further  evidence  on  these 
issues,  staff  conducted  two 
comprehensive  studies.  The  P'^t 
published  in  1980  by  the  Bureau  of 
Economics,  compared  the  price  and 
quality  of  optometric  services  in 
restrictive  and  nonrestrictive  markets.'* 
The  second  study,  published  in  1982  by 
the  Bureaus  of  Consumer  Protection  and 
Economics,  compared  the  price  and 
quality  of  cosmetic  contact  lens  fitting 
services  of  commercial  optometrists  and 


■*  IS  CFR  Part  456  (hereinafter  dted  aa 
"Eyeglaaaaa  Rule").  The  Commiaaioo  found  public 
and  private  bam  on  nondeceptive  advertUing  l>y 
Villon  cara  provider*  and  the  providen'  hilure  to 
releaea  eyeglaa*  lent  preacTtpUona  to  be  unfair  act* 
or  practicaa  In  violauon  of  aectioo  S  of  the  FTC  Act 
The  rule  prohibited  ban*  oo  nondeceptive 
advartialnj  and  required  vlaion  care  provider*  to 
fumith  oopia*  of  preaaipUona  to  conaumer*  after 
eye  examination*.  Subaequently.  the  U.S.  Court  of 
Appeal*  for  tha  Diitrlct  of  Columbis  in  American 
Optometric  Auociation  r-.  FTC  S28  TM  886  (D.C. 
Cir  laso),  upheld  tha  preacription  releaaa 
requirement  but  remanded  the  advertising  portion* 
of  the  Eyagla»ae*  Rule  for  further  conaideraUon  in 
light  of  tha  Supreme  Court  dedalon  in  Batm  v.  State 
Bar  of  Arizona.  433  U.&  380  (HP7).  After  further 
coniideratioa  the  Commiedon  ha*  addreaaed  the 
few  remaining  advertidng  reatriction*  through 
adminiatraUve  litigation  rather  than  rulemaking. 

'*  Bureau  of  Economic*.  Federal  Trade 
Commiaaloa  Reatriction*  on  Advertlaing  and 
Commercial  Practice  in  the  Profeaaiona:  The  Ca*e  of 
Optometry  (1980).  B-J~31  (hereinafter  dted  a*  "^E 
Study").  Tliat  itudy  (howed  that  coomierdal 
practice  reatriction*  reaulted  in  higher  price*  for 
eyeglaaaaa  and  eye  examination*,  but  did  not 
incraaaa  their  quality, 


other  provider  groups.*^  At  the  same 
time,  die  staff  conducted  a  study 
measuring  compliance  with  the 
prescription  release  requirement  of  the 
Eyeglasses  Rule." 

In  luly  1980  staff  published  the  results 
of  its  Investigation  on  commercial 
practice  restiictions  in  an  initial  staff 
report"  Based  on  this  report  and  other 
evidence  gathered,  the  Commission 
published  an  Advance  Notice  of 
Proposed  Rulemaking  ("ANPR")  in 
December  1980.  that  requested 
comments  on  the  issues  presented  by 
the  investigation  and  on  what  action,  if 
any,  the  Commission  should  tflke.*° 

Based  on  the  survey  evidence,  the 
initial  staff  report  and  the  comments 
received  in  response  to  the  ANPR.  the 
Commission  published  on  January  4. 
1985,  a  Notice  of  Proposed  Rulemaking 
initiating  this  rulemaking  proceeding 
("Eyeglasses  II").«>  DurSig  the 
proceeding.  243  written  comments  were 
received:  12  from  consumers  and 
consumer  groups;  159  from  optometrists, 
sellera  of  ophthalmic  goods,  and  their 
professional  associations;  69  from 
federal,  state,  and  local  government 
officials;  and  3  from  members  of  the 
academic  community.  Ninety-four 
pereons  testified  during  three  weeks  of 
public  hearings.  •■  Twenty-four  rebuttal 
comments  were  filed  in  response  to  that 
testimony. 

The  staff  reviewed  the  entire  record 
and  published  its  final  report  in  October 
1986."  The  report  recommended  the 
promulgation  of  a  rule  that  would 
eliminate  the  four  types  of  commercial 
practice  restrictions  described  above 
and  modify  the  prescription  release 
provisions  in  the  Eyeglasses  Rule.  The 
Presiding  Officer's  Report  released  in 
December  1986,**  recommended  against 


*''  Bureau*  of  Ccnsumer  Protection  and 
Economica,  Federal  Trade  Commistion,  A 
Comparabve  Anaiyaia  of  Coametic  Lena  Fitting  by 
Ophthalmologiat*,  Optometilats,  and  Optician* 
(1983),  B-5-1  (hereinafter  dted  a*  Xontact  Len* 
Study").  That  itudy  ihowed  that  commeidai 
optometriata  charged  dgnlficantly  lower  prioe*  for 
fitting  coimetic  contact  lenae*  and  fitted  inch 
lenaei  at  least  a*  well  a*  other  fitter*  of  ccmtacl 
lenaea. 

'*  Mmket  Facta  Public  Sector  Reaearch  Group. 
FTC  Eyeglaaaea  Study:  An  Evaluaboo  of  the 
Preacription  Releaae  Requirement  (1961) 
(hereinafter  dted  a*  "Market  Fact*  Study"). 

■*  Bureau  of  Conaumer  Protectioa  Federal  Trade 
Commiaaion.  State  ReatrictloD*  on  Vi*ion  Care 
Provider*:  The  E&ed  on  Cooaumen  (1980),  B-2-1 
(hereinafter  dted  a*  '*19eo  Stafi  Report"). 

•0  45  FR  79,823  (1980).  During  the  e(Kday  comment 
period.  247  comment*  were  received. 

"  SO  FR  SeS  (19B5). 

"  Some  oi^ganlzation*  *pon*ored  aeveral 
witnesae*;  74  organization*  or  individual*  preaented 
teitimony. 

*■  Final  Staff  Report  tupra  note  2. 

**  Jame*  P.  Creenan.  Prending  Officer.  Report  of 
the  Preaidiag  Officar  oo  Prt>poaed  Trade  Regulation 


adopting  a  rule  that  would  proscribe 
commercial  practice  restrictions,  and 
also  recommended  against  modifying 
the  prescription  release  reqmrements  of 
the  Eyeglasses  Rule.  After  review  of 
these  comments,  the  staff  submitted  its 
final  recommendations  to  the 
Commission  in  July  1987.** 

On  November  5, 1987,  the  Commission 
heard  oral  presentations  from  several 
rulemaking  participants  who  had  asked 
tu  present  their  views  directly  to  the 
Commission  as  provided  in  §  1.13(i]  of 
the  Commission's  Rule.**  The 
Commission  met  on  February  10, 198a 
and  voted  to  promulgate  a  rule  that 
prohibits  four  specified  types  of  statp 
bans  on  commercial  practice  and  retains 
the  prescription  release  requirement 
fit>m  the  original  Eyeglasses  Rule. 

//.  Factual  Basis  for  the  Rulemaking 

A.  Evidentiary  Standards  for  an 
Unfairness  Rulemaking  •'' 

The  Commission  requires  that  a 
preponderance  of  the  evidence  support 
the  factual  propositions  underlying  a 
determination  that  an  existing  act  or 
practice  is  legally  unfair.  Before 
promulgating  an  unfairness  rule  the 
Commission  requires  answers  to  the 
following  questions:  (1)  Is  the  act  or 
practice  prevalent?  (2)  Does  the  act  or 
practice  injure  consumera?  (3]  Is  the 
proposed  rule  likely  to  reduce  that 
injury?  (4)  Is  the  injury  to  consumera 
outweighed  by  coimtervailing  benefits 
that  fiow  from  the  act  or  practice  at 
issue?  and  (5)  Can  consumera 
reasonably  avoid  the  injury?  *• 


Rule  of  Ophthalmic  Practice  Rulea  (1886).  L-2 
(hereinafter  dted  a*  "Preaiding  Officer'*  Report") 

"  Bureau  of  Conaumer  Protection.  Federal  Trade 
Commiuion.  Ophthahnic  Practice  Rulunakm^ 
Final  Recommendation*  Quly  91. 1967).  0-l(b] 
(hereinafter  dted  a*  "Staff*  Final 
Recommendation*"). 

"  The  partidpant*  were  The  Am«ican 
Optometric  Aaaodation  (hereinafter  ated  a*  the 
"AOA"):  The  California  Optometric  Aaaocubon 
(hereinafter  dted  a*  the  "COA"):  The  National 
Aaaodation  of  Optometnati  and  Optician* 
(hereinafter  dted  a*  the  "NAOO"):  The  Optiaan* 
Aaaodation  of  America:  The  Amencao  Aaaoaation 
of  Retired  Peraona:  U.S.A.  Lena,  Inc.  and  20/20 
Optical 

"  See  infra  aection  QL  A.  for  a  riiamaaioc  of  the 
atatutory  baaii  and  evolution  of  the  CommiaatoDi 
unfaimea*  authority. 

••  American  Financial  Service*  An  'r  r.  Federal 
Trade  Commiuion.  767  F.2d  957,  871  (1965):  Rule  on 
Sale  of  Uaed  Motor  Vefaide*.  Statement  of  Basil 
and  Purpoae.  40  FR  45692.  45703  (1964).  Credit 
Practice*  Rule.  Statement  of  Baau  and  Purpoae.  46 
FR  774a  7742  (1964);  Letter  from  Federal  Trade 
CoramitaioD  to  Senators  Wendell  H.  Ford  and  )ohc 
C  Danforth  (Dec  17.  1960)  (hereinafter  dted  as 
"Unfaimeas  Statement"),  in  iaaumg  tha  Credit 
Practices  Rule,  the  Commiaaion  acknowledged  that 
the  evidence  neceaaary  to  answer  theae  qoestions 
will  vary  depending  on  the  drcumatancas  of  each 
rulemaking  and  the  characterutica  of  the  industry 
involved.  48  FR  774a  7742  n.  4. 
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Aa  ■  matter  of  policy,  tha  Comniaaion 
hat  Mt  an  av«n  higher  aUuMlard  for 
promulgation  of  a  rula  tkal  directly 
challengea  itata  law.  Out  of  dafaranoa  to 
tha  pdnciplea  of  fadaraliam.  tfaa 
Conuniaalon  will  taka  luch  action  aa  a 
remedy  of  last  retort,  appropriate  only  if 
aubstantlal  conaumar  in|ury  it  clearly 
thown,  tha  beoeflta  of  the  itate  lawa  are 
minimal  or  abtent;  and  tha  ttatat  are 
not  acting  on  their  own  to  change  the 
lawi  »• 

In  thia  proceeding,  the  record  clearty 
■upporti  afflnnatlve  anawen  to  each  of 
the  above-mentioned  queationa.  Flrat.  at 
least  44  ttittea  have  one  ur  mora  of  the 
four  typea  of  reatrictiona  at  laaue  here. 
Second  comprehenaive  and  reliable 
evidence  ihowa  that  the  rettrlctiona 
cause  significant  harm  to  conaumert  by 
increaain>{  pncea  and  reducing  the 
frequency  with  which  conaumere  obtain 
care  Third,  by  declaring  that  tuch 
restnctiona  are  unfair,  the  rule  removea 
such  restrirtions  and  thereby  eliminatea 
the  harm  to  conaumcm  Fourth, 
comprehenaive  and  reliable  evidence 
indi<-.ate«  that  the  reatrictiona  Ho  not 
provide  oonaumer  benrflta  since  they 
fail  i()  increase  the  quality  of  care 
received  by  ct>nsumera  Fifth,  conaumert 
cannot  avoid  the  adverse  effect  of  theee 
slate  impoaed  and  state-enforced 
restnctiont  •• 

The  r.onunisflinn  has  a  reaponaiblhty 
ti)  see  that  the  beat  evidence  reaaonably 
available  la  included  on  a  rulemaking 
record  before  promulgating  a  rule  •'  The 
best  evidence  will  often  be  turveya  or 
other  methodologically  tound 
quantitative  anaiyaea  The  Commiaaion 
may  also  conaider  other  reliable 
evidence  and  expert  tectimony 

The  quantity  and  quality  of  evidence 
in  thia  proceeding  aupporta 
promulgation  of  the  rule  under 
standarda  a«t  by  the  ConuniaaioQ  and 
the  courts  The  need  for  the  roJe  la 
demonstrated  by  the  BE  and  Contact 
Lena  Stui—  a  '•  The  rule  it  further 
aupported  by  additional  ttudlee.  by 
do(  umttntary  and  teatlmonial  evtdeBoe, 
and  by  the  abaence  of  any  tubetentiel  or 
persuasive  contrary  evidence  The 
cumulative  Impact  of  thia  evidence 
perauadea  ua  that  the  rule  la  neceeaary 
and  will  provide  subetantial  beneflla  to 
consumers 


••  Letter  koa  Pwlwal  Trwla  ( 
Sanaiur  RotMr)  PwAwood.  CWin^uk.  L.4tmmtam  a« 
CuBiMTDa.  Sclaaoa  aad  TtvaayartattoB.  IMltad 
S(«i*«  Sanala  (Uardl  t,  MBB). 

••  Sm  lahm  McHaa  VLA 

• '  TT%4tm  lUr^Htm  Ihdm  oa  Sal*  of  UmH  Mo«or 
Vahit  Im.  Sfi  —  Mt  of  Bm«*  and  PnrpoM  •  PV 
taaaz.  «&?»  (-IJa*^  CrwlH  Practtc—  Rata.  »«a(mwB« 
of  Bmw  ukI  P«in>oM.  «e  PR  rT«a.  77«3  (ISM) 

■•  fiM  mfra  Mclfam  11  O  for  •  dctallMJ  dlrcuMMa 
of  Ika  B»«thmV)l«n7  mad  In  ItMraa  ttwila* 


B.  Bvldenoa  Regerdlng  Hana  to 
Coneumen  Caue«d  by  Con^Mrcial 
Practice  Reetrictiooa. 

1.  Highmr  Priom.  The  evidenoe  on  the 
record  demonjtratet  thet  ooaaaarcial 
practice  reetrictione  relee  prtcee  for  eye 
care  goods  and  eerrloee.**  By  Impedhig 
competitloo  (rom  ooBnwrdaJ  ffarBe,  the 
reetrictiona  raealt  in  higher  average 
pricee  for  bodi  coomeruial  and 
traditional  practitiooert  and  at  aU  levets 
of  quality.  Thia  cooclueion  ia  aupported 
by  a  prepooderaDce  of  the  evidence, 
which  thowe:  (1)  Thet  average  prk»e  for 
eye  exama  and  eyeglateee  are  lower  In 
mark  eta  with  chain  firms  than  in 
markets  without  chain  firmr,  (2)  that 
chain  flrma  and  other  large-voimne 
providers  charge  significantly  lower 
prices  than  noncommercial  providers; 
and  (3 j  that  each  of  the  restrictions 
imposes  unnecessary  costs  on 
commercial  practice  that  impede  its 
development  and  raise  prices  to 
consumers.  No  reliable  evidence 
contradicts  these  conclnaiona.** 

The  BE  Study  found  that  prices  for  eye 
exams  and  eyt^asaes  were  18%  higher 
in  markets  without  chain  flrma  than  in 
markets  with  chain  flrma.  In  markets 
with  chain  flrma,  both  traditional  and 
commercial  optometrists  charged  lower 
prices,  and  prices  were  lower  et  all 
levels  of  quality.'*  An  earber  study  by 
Professors  Lee  and  Alexandra  Benham 
also  concluded  that  prices  of  eyeglaaees 
were  subatanbally  higher  in  states  with 
restrictions  than  in  slates  without 
restnctiona.  •• 

Additional  evtdenoe  demonatrating 
that  commercial  ftrme— generally  chain 
firms  or  other  large-volnme  provider* 
charge  signlficandy  lower  prices  kir 
equivalent  quahty  gooda  and  servicee 
than  noncommercial  optometrists 
Includes  (1)  The  Contact  Lena  Study, 
which  found  that  commercial 
optometrists  charged  significantly  lees 
for  cosmetic  contact  lens  fitting  than 
noncommercial  optometrists;  *''  [Z]  a 


••  Saa  Plaal  Staff  lUpart.  1^1.  a(  IS^ns 

*<  Id  at ISS-1TS 

••  M  a)  lOT-lOT 

■*  Banham  and  Banham.  HeguloLng  Thrvugh  ih» 
Prvtatmiona  ^  ^nptcVvw  an  tnfonnatian  Control. 
18  I   L  a  Boon  «»  (isrs).  B-S-JB  9aa  PteaJ  SlafT 
Rapt^n.  1.-1.  at  1M  for  a  forllMr  dtoeaaatem  of  ItM 
Benhama'  »ta&t  bi  (ka  tSSO  StafT  Rapon  and  tha 
KkiaJ  Stall  Raporl  attfl  ai  taiia>ai%ad  wvaral 
(vXp^tlaJ  laatWwtnln^ci 
BanfcaB  data  w^tck  tadtaata  *at  I 
•  landins  aluoa.  i»«iaiil  aol  ba  ilfc>aa«  to  aaspart 
tkla  niiaaaiuna  Kkaal  Staff  Rapart.  Ul.  al  Mb  1S80 
Suft  Rirport.  B-»-l.  at  «a  lfr-«L  DneMa  tlkaaa 
pulanilal  •hortcominaa.  tha  r«Lu»a  tadleataa  tital  tiM 
Banham  data  proTtdaa  uaa/ul  iiitaiaialliai  la 
oorroborala  tha  Bodinaa  (jI  tW  BS  Stody  Flaai  Staff 
R«pon.  1^1   al  1S4-1S6  ?»a  alao  lOaO  Slaff  Eaport 
H-2-1   al  M-M 

"  Tha  raaulU  abowad  thai  cummcraai 
nptumatnata  chaifad  pi-itaa  thai  wan  aa  avaraea 


sarvey  Mabaalttod  by  the  CaUfor^a 
Optumetric  AaaodatkiB.  which  fomd 
that  chain  optonatric  firms  dhargad  lees 
for  eye  exams  than  private 
optometrists:  *'  and  (3)  axtansive 
documentary  and  other  evidence 
demonstrating  that  Urya-voluine 
providars  frequently  take  advantage  of 
economies  o^  scale  to  chaife  lower 
pnoes  for  equivalent  goods  and 
services.  •• 

Finally,  as  summarixed  below,  the 
record  demonstrates  that  each  of  the 
specific  restrictions  at  issue  here 
imposes  unnecessary  costs  on 
optometric  providers  and  hinders  the 
development  of  high-volume  practices, 
resulting  In  fewer  such  &nns  in  the 
market,  higher  prices  to  consumers,  and 
decreased  acceaa  to  eye  care. 

While  the  studies  oa  the  record  do  not 
separately  describe  the  effects  of  each 
particular  commercial  practice 
restriction,  the  record  contains  an 
abundance  of  other  evidence  that 
supporis  a  Commission  finding  that  each 
of  the  four  types  of  restrictions  inhibits 
or  restricts  the  formation  and  expansion 
of  high-volume  optometric  practices.*' 
In  addition,  the  record  establishes  how 
the  restrictions  decrease  efficiency  and 
increase  prices  for  volume  practitioners 
that  manage  to  enter  the  market  in  spite 
of  the  restrictions. 

(1)  Restrictions  on  lay  associations 
prohibit  optometrists  from  obtaining 
capital  from  nonoptometrists  by  entering 
into  partnerships.  )otnt  ownership 
agreements  or  other  associations  with 
such  persons  or  entities,  a  constraint 
which  inhibits  capital  development. 
This,  in  turn,  impedes  the  development 
of  large-scale  practices  that  can  take 
advantage  of  volume  purchase  diecosnts 
and  other  economies  of  scale.* '  These 


ia%  lowar  thaa  ocaoammmttiMi  opbaDtlittta  sad 
over  SOK  lowar  than  ";* »*>« h~»l>»gt«t« 

•*  Conaumar  Study  of  Optomatnc  Practioaa  ia 
Matro-AUanU  Axaa.  I-C^al  lAlUdiaMal  to 
Stataraant  of  Callfomla  Optooalrtc  Aaa'n) 
Iharainaftar  dtad  a*  "Atlaola  Survey").  Tba  aarvey 
wai  conducted  by  [ahc  H.  TWusaa  and  Aaaonalai, 
Atlanta.  Ceorgka  Saa  PtoaJ  Staff  Raport.  L-1.  at  IBl- 
103  for  a  further  deaalptioa  ol  Ihu  aurvay 

■•  For  axampla.  lo  19S3.  tka  CaliloniU 
Department  of  Cooauaar  Afialn  aaOaaalad  Ikat  iba 
coal  diffsrencae  attributafala  lo  aniaii'itaiaa  of  acala 
durliif  the  flrat  10  yaari  of  practKa  balwaan  aa 
mdapeiidaiil  aolo  practiuoaar  aad  a  oarparaUoo 
couid  range  frtxa  til  \o  tU  par  ooataaar. 
Departateni  ol  Cooaianar  Affairs.  BtaSe  al 
Califoraia.  CammaroaJ  PractKas  Raatrtctlraa  ai 
Opioatatry  S-n.  U  (18a2L  y-lA(b\.  Saa  aiao  Plaal 
SiafT  Report.  1^1.  al  5e-«7.  177-17B. 

"  Saa  FUial  Suff  Ra^arl  UL  al  4»-iaa 

* '  Tha  raoonl  tadtcalaa  Ibat  Sta  aaa  of  < 
diaoovnla  by  btsb-«olaBa  fncStom  a 
•gpiincaatly  tba  ooala  <d  a^alptaaat  atatartal  aad 
•uppiiaa  Foe  axaaipla.  tbr  KAOO  atatad  Ibal 
ihroush  tha  uaa  of  voiutaa  rharffaiila  aa  trftVi^  oouki 


restrlctiona  contribute  to  higher  prices 
by  excluding  or  deterring  volume 
practidonars  from  entering  the  mericet 
and  by  preventing  practitioners  in  the 
market  from  operating  at  the  most 
efficient  level** 

(2]  Restrictions  on  practicing  in 
mercantile  locations,  such  as 
department  or  drug  stores,  also  raise 
prices  to  consumers  by  inhibiting  the 
formation  of  high-volume  commercial 
practices.  Mercantile  locations,  which 
are  generally  more  convenient  to 
consumers,  generate  a  high  volume  of 
consumer  traffic.  Restrictions  on 
practicing  in  mercantile  locations  may 
also  impose  unnecessary  space, 
construction,  or  personnel  costs  that 
must  be  passed  on  to  consumers.** 
These  burdens  fall  both  on  optometiic 
chain  firms  and  on  individual 
practitioners. 

(3)  Restrictions  on  branch  offices 
create  barriers  to  expansion  both  by 
individual  optometrists  and  by  lay 
optometric  firms,  lliese  restrictions 
reduce  the  total  volume  of  patients  that 
a  practice  might  otherwise  be  able  to 
serve.  This  reduced  volume  of  patients 
prevents  optometrists  from  taking 
advantage  of  economies  of  scale  that 
arise  from  volume  purchasing  discounts 
and  reduced  per  office  advertising  costs. 
Also  lost  are  the  potential  savings  that 
multi-branch  practices  may  achieve 
through  more  efficient  management 
techniques.** 


be  atjuippad  hr  about  two-tliiKli  of  tiia  itandanl 
retail  prioa.  Moraovar.  matariala  aucfa  ai  framat  and 
lanaaa  can  be  dlaooontad  aa  much  ai  25%  whan 
purchaaad  In  vohuna.  Saa  Pinal  Staff  Report,  L-1,  at 
eo-ei. 

♦•  Id  at  57-87. 

**  For  axampla.  In  thoaa  itates  that  mandate  a 
two-door  or  sida-by-elde  arrangement  optometriati 
typically  muat  maintain  an  office  that  ia  aeparate 
from  the  optica]  diapensary  and  tiiat  alao  hai  a 
aeparate  entrance  to  a  public  atreet  corridor,  or 
hallway.  Thia  raeults  in  higher  conatroction  coats, 
requires  more  apace  and  thus  mora  rent  aixl 
Increaaaa  frootase  ooata. 

The  NAOO  estlmatea  that  the  coet  of 
constructing,  aqnlppins.  and  fixturlng  a  aida-by-sida 
office  la  15-20%  higher  than  for  an  equivalent  one- 
door  office.  NAOO,  H-78,  at  S5.  Thia  coat  which 
typically  might  amount  to  tlOOOO  par  office, 
indudea  duplicatiog  the  heating,  cooling,  iMthroom, 
waiting  room,  and  other  facilitiea.  See  alao  Pinal 
Staff  Report  Ul.  at  84-88. 

**  For  example,  branch  offlca  reatrictioni  may 
prevent  optometric  flrma  {rom  employing  or  entering 
into  other  buaineaa  relationahlpa  with  optometrists 
at  more  than  the  permitted  numt>er  of  locations. 
NAOO.  H-7S.  at  Oa  Each  office  that  the  optometrist 
is  achaduled  to  work  In  Is  considered  a  tiranch  for 
purpoaas  of  thaaa  rastrictions.  so  that  firms  cannot 
schadula  an  ofitometrlal  to  practice  in  more  than  the 
permitted  number  of  locations.  This  may  prevent 
these  flrma  from  effldentty  distributing  their 
optometrists  to  l>rst  meet  the  needs  of  the  firms' 
vanous  offices.  Saa  Final  Staff  Report  L-1.  al  74-77. 


(4)  Bans  on  trade  name  practice  and 
advertising  deprive  consumers  of 
valuable  information  and  increase 
consumer  search  costs.  Trade  names  are 
of  value  to  consumers  because,  over 
time,  the  names  come  to  reflect  the 
cumulative  experience  that  consumers 
have  had  with  a  particular  firm.  As  a 
result,  trade  names  are  a  valuable  asset 
to  firms,  and  restrictions  on  their  use 
hinder  the  growth  and  development  of 
optometric  firms.  Trade  name  bans  also 
make  it  difficult  for  high-volume 
operators  to  advertise  multiple  outlets 
and  to  allocate  advertising  expenses 
over  those  ouUets.**  r 

The  record  also  establishes  *•  that 
state  laws  which  require  that  all  trade 
name  advertisements  include  the  names 
of  all  optometrists  practicing  at  a  given 
advertised  location  or  practicing  under 
the  advertised  trade  name  efTectively 
ban  much  nondeceptive  trade  name 
advertising.  Thus  these  restrictions  have 
a  similar  detrimental  effect  on 
consumers  as  outright  bani>  on  trade 
name  usage  and  advertising. 

Many  states  have  enacted  more  than 
one  of  these  restrictions.*^  While  each 
of  these  restrictions  may  impede  the 
growth  and  efficiency  of  chain  firms  or 
volume  practices,  a  combination  of 
restrictions  may  completely  bar  their 
entry. 

The  Presiding  Officer  also  found  that 
the  record  demonstrated  that  prices  for 
optometric  goods  and  services  are 
significantly  lower  in  nonrestrictive 
markets  than  in  restrictive  markets.** 
Commentera  did  not  seriously  dispute 
the  evidence  that  large-volume 
practitioners  can  achieve  economies  of 
scale  unavailable  to  smaller 
practitioners,**  nor  did  they  submit  any 


*•  See  Final  Staff  Report  L-\.  at  95-97. 

**  The  evidence  shows  that  the  coat  of  disclosing 
the  luunea  of  all  optometrists  practicing  under  a 
trade  name  is  so  burdensome  as  to  preclude  the 
effective  uae  of  trade  names  under  many 
circumstances.  Similarly,  tlie  cost  of  disclosing  the 
names  of  aU  optometrists  at  particulariy  advertised 
locations  effectively  prevents  nondeceptive  trade 
name  usage  in  such  advertisements  under  some 
dmunatances.  See  NAOO,  H-7S,  at  84-87.  C.  Bladu 
Arkansas  Retail  Merchants  Ass'n.  D-1  at  2;  P. 
Zeldman.  CounaeL  International  Franchise  Asa'a 
Tr  817-620;  NAOO  Panel  Tr.  53&  and  Final  SUff 
Report  Ul.  at  8& 

*''  At  leaat  28  states  have  at  least  three  of  these 
restrictions.  See  charts  in  Pinal  Staff  Report  L-1.  at 
35-48. 

*•  Presiding  Officer's  Report  lr4.  at  182-186. 

**  Some  commentera  minted  to  limited  Instances 
in  which  smallei^volume  practitioners  may  achieve 
economies  of  scale.  See  e.g..  Reponae  of  the  COA  to 
Dept  of  Consumer  Affairs  Report  K-12,  at  8 
(attachment  to  Rebuttal  of  the  COA)  and  Poat- 
record  comment  of  AOA.  M-178,  at  464.  However, 
even  if  email  discoimta  are  available  to  small-scale 
practitioners,  that  does  not  contradict  the  fad  that 
larger  discounts  may  lie  available  lo  high-volume 
practitioners. 


reUable  studies  that  contradicted  the 
price  findings  of  the  BE  and  Contact 
Lens  Studies.  *<> 

2.  Less  Care.  Commercial  practice 
restrictions  harm  consumers  not  only  by 
raising  prices  but  also  by  decreasing  the 
overall  quality  of  care  received  by 
consumers.  The  record  evidence 
indicates  that  as  a  result  of  the  higher 
prices  in  restrictive  markets,  consumers 
obtain  eye  care  less  frequentiy  than  they 
otherwise  would.*'  Some  consumers 


'"  See  Final  Staff  Report  L-1.  al  186-171  Sc^ne 
survey  evideiux  was  presented  by  the  COA  and  tne 
AOA  that  ostensibly  showed  thai  commercial  finnt 
do  not  charge  less  and  may  even  charge  more  than 
noncommerthai  optometrists  For  instance,  the  COA 
claimed  thai  the  Atlanta  Survey'!  finding*  on 
"mark-ups"  showed  that  "alleged  corporate 
effidence*  (e.;..  saving*  through  volume  discounts) 
were  not  being  passed  on  to  consumers"  becanae  all 
the  provider  groups  had  equivalent  "mark-ups"  on 
materials  However,  this  "mark-up"  data  provided 
no  useful  insight  into  the  relative  prices  charged  by 
the  different  provider  group*  tiecause  of 
considerable  vanaboo  in  the  wliolesale  coats  of  the 
frames  and  lenses  purchased  for  the  survey  Id  at 
185-68.  The  AOA  also  attempted  to  rely  on  some 
data  from  a  20/20  magaxuie  survey  showing  thai 
average  billings  were  higher  for  optometrK 
practice*  with  annual  sales  greater  than  t2tXiXXS>  a 
year  than  for  practices  with  lower  annual  sales 
However,  this  survey  fails  to  provide  meaningful 
data  about  difference*  iwtween  chain  and  noocham 
firms.  Id.  at  iee-17a  It  alao  fails  to  provide 
meaningful  data  almut  differeixxs  between  low- 
volume  pracbca*  and  high-volume  practioes.  as  thai 
term  has  been  used  in  this  proceeding — <-«.  multi- 
optometrist  multi-office  practice.  See  Rebuttal 
Statement  of  R.  Bond  FTC  econooist  1^18.  at  15  n. 
8.  A*  explained  by  the  author  of  the  20/20  article, 
each  group  (both  over  SZOO.000  and  under  S20(Uno) 
moat  probtably  includes  both  chain  and  independent 
operations.  It  is  unclear  whether  the  reported  gross 
sales  volume  refers  to  per-office  volume  or  per- 
company  volume.  If  the  data  is  per-office  pxias 
saies,  the  data  cannot  be  used  to  distinguish  low- 
volume  firms  from  those  with  a  significantly  larger 
volume  since  large  chains  may  itave  per-office 
volume  above  or  below  >200,000.  while  private 
practitioner*  may  also  be  m  either  category  (This 
data  wai  calculated  t>ased  upon  figure*  in  Rebuttal 
Statement  of  NAOO.  H-78a.  at  11  and  m 
Ophthalmic  Practice  Rulemaking  Statement  and 
Exhibits — Rot>ert  R.  Nathan  Assoaates  Inc.  |  - 
e6(A),  al  Vol.  a  Ex.  1.  Appendix  E  at  E-3 
(hereinafter  referred  to  a*  "Nathan  Study").  If  the 
data  is  per  company.  (200.000  is  too  low  a  figure  to 
provide  a  meaningful  distinction  between  high  and 
low  volume.  Many  sole  practitioners  have  this 
volume,  but  some  chain  firms  have  annua]  sales  in 
the  billions.  Further,  the  20/20  article  ixited  thai  m 
this  sample,  more  smaller  practices  advertiaed  than 
larger  onea:  only  40  percent  of  larger  practices 
advertised  "One  probable  reason  would  be  the 
infrequent  adverbaing  of  many  large 
ophthalmological  and  optometric  practice*  wiuch 
atill  deem  advertising  to  t>e  unprofessional "  20  '2C' 
Article:  Nathan  Stiidy.  }-6e(a]  at  VoL  a  Ex.  a 
Appendix  E  at  E-2.  F-8.  Thii  indicate*  thai  many 
traditional  private  practitioner*  and  amaU  group 
practice*  were  included  in  the  "over-(ZOO.O(Kr 
group. 

"  Professors  ]ame*  Begun  and  Lee  Benham 
stressed  the  importance  of  frequency  of  eye  care  at 
an  aspect  of  quality  and  stated  that  there  con  be 
little  doubt  that  the  restriction*  result  in  reduced 
frequei>cy  of  vuion  care  purchase*.  See  |  Begun. 
Professor.  Virginia  Commonwealth  Umversity.  K-1 
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fortfo  wym  car*  mMnity,  «ryto 
delay  Hm  punWm  of 
•y«  •xams. 

Bvid«K3«  of  th*  nUa 
•kowt  that  MiM  cmiaiiiwri  «•  not 
obulttinf  adaqoata  viaioB  car*  I 
of  financial  drconatanoos.  Toatlfjrteg  tn 
favor  of  Madicara  corarasa  for  wym  cara. 
th«  AOA  told  a  Conyaaa tonal 
comralttaa  In  197S  that  many  eiderty 
peraona  go  without  adaqoata  vialon  cara 
becaoaa  of  ita  coat.**  In  that 
Congreaaional  teatimony.  th«  AOA  alao 
prortded  rvidenca  that  uncorrected 
viaion  problema  can  lead  to  aarioua 
Injury  to  older  coaaumera.  According  to 
the  AOA.  BS  percent  of  all  aerioua 
Injurlea  lustained  by  peraona  05  and 
oldar  are  cauaad  by  lalla;  25  percent  of 
theae  relate  directly  to  onoorrected 
viaion  problema. 

Survey  evidence  aleo  demooatretee 
that  higher  pricee  reaolt  tn  reduced 
purchaaea  of  eye  care.  Baaed  on  the 
reaulta  of  an  extaoaive  nationwide 
aunrey.  Proiaaeora  Lea  and  Akxandra 
Benham  found  that  algniflcantly  fewer 
Individuals  purchaaad  eyaglaaaas  in  a 
given  yaar  In  etalae  wtth  higbar  pcioaa 
than  In  atatea  with  lower  pricee.'*  hi 
1970,  a  aurvey  of  1.2S4  famiUaa 
sponaorad  by  Canarai  Miiia  louiid  that 
famlllea  had  cat  back  on  annaal  medical 
checkupa.  new  eyeglaaaes.  dantal 
traatmaat.  and  vanoua  prevantiva  health 
care  aarvioaa  becauaa  of  inflation.** 


tilLMl 

.  K-17.  ■!  K  A. 
,  Us^vntty  w  W^taia.  at  j 
[  A  »>aWl^  initial  III  af  WAOO). 
iDtaaitrtwUktuMiiiiilrf^ 
ravlrtcOMM  wffl  Aflow  i 
iBpvow  pstftant  ImuIb  i 
wtU  ba  ibte  to  aflord  Ika  vMoa  cm  aad  i 
«kn  BMd  H.  9ay<iv.  WmI  ComI  Obvctor. 
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I  Cara  af  Ik*  Hmh  tateet  ( 
Aalna.  auk  Cm^  >d  Smb.  IW  (ie7«)  (Btola— 1<  of 
tha  AOA).  B->-M. 

"  Bankaia  and  Baoiiam.  Hagvlotia$  Thro^gtl  (Aa 
"ru^aaaiona  A  Ptnpmctjrm  on  In/onnalion  OmtroL 
\%  I  L  a  Boos.  «n.  49a  [\Mr\\.  h-t-Xt.  Tkia  tamn 
r^inalatwi  of  Ui^i»>a«ri  wtik  MUMO  ladlvidMla  la 

1V7U  Tha r*-  araa  ik«wB  to  ovama***^ 

•UiOTty  iBthrtduaJa  and  todnrtdaala  Uvtag  !■  taaar 
dtlaa  and  in  rural  arvaa.  Id.  al  42a 

**  Fw>j  a<|>K  paraaol  af  I 


od 


PtaaOy.  Pabik  Ha«Mi  Sanriea  data 
Indicate  Am!  bobmI  pvraho*  and  rapclr 
of  eya^laaaaa  inaaaaaa  wMi  fandiy 
incoBa.**  TUa  rrMenoe  faidlcataa  Ibal 
eooMmic  miialoaffa  tfopa  liifliiauoa 
viaioa  cara  axpaBdltarea.  and  that 
people  are  likely  to  cot  back  each 
expeiiditarea  ao  prioaa  rtaa. 

Very  f^w  ppoponanta  oe  the 
reatrktlona  adAeaaed  the  qnaatkm  of 
the  frequency  of  eye  care  pwdtaaea. 
While  aoma  pointed  toaOafed 
ahortcominga  of  tha  aurvey  data 
diacnaeed  above,  none  of  the  alleged 
ahortoominfa  prevent  the  Coramiaaion 
from  concluding  that  commercial 
practice  reatrlctlans.  which  ralae  the 
price  of  rye  care,  lead  to  redi^c^ 
purchaaea  of  eye  care.** 

A  few  coonmenter*  did  state  that  no 
one  la  going  without  eye  care  aince 
apodal  aaaistance  ia  available  for  the 
Indigent.*'  However,  no  evidence  was 
preeented  by  theae  coramentera  to 
indicate  how  extensive  socfa  programs 
are  or  under  what  drcmnstances  they 
would  apply.  Moreover,  these 
commentera  did  not  address  the  point 
thet  consumers  not  eligible  for  snch 
aaaistance  programs  may  bo  delaying  or 
rationing  purchaaea  becanae  of  h^er 
pricee.  On  the  other  hand,  we  fhid 
perauaaive  the  testimony  of  consumer 
groups  that  all  but  the  pooreat 
consumers  must  pey  for  vision  care  out 
of  their  own  pocket  withont 
reimbursement  by  public  aaaistance  or 


••  OaU  far  tan  twbcalwi  tkat  ihmn  waa  •  2S« 
Ineraaaa  ta  tiM  BmtMr  of  I 
ivpalrad  ( 

par  ymt  Pabba  Hnkk  SaralM.  UX  Oa^  M  HMltk 
I  Sarvioaa.  Nattomi  HMhk  Can 
I  SOidy.  Ejiiliiiii  Md  Coatacf  lanaar 
Pwihmi.  Bxpcndltaraa.  and  Sowoaa  of  Payil  4 
(1S7«VC-V4. 
••Poai 
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practloa  raatrktlaaa  oaaaad  ladnoad  aya  cara 

I    I  li    III  Hi  I  r  11  I    I    ill    BBii-  ii' •• 

I7«.  at  4Za-«.  8m  alao  Nalka  SMy.  MaML  VoL  L 
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that  tfaa  allaead  Oawa  Id  Iha  I 

■ndamt  Ika  Badinei  tkal.  !■  | 

of  aya  can  laad  to  raduoad  i 

5m  StafTt  Anai  BaiiBii»a<lalt««a  O-Kb).  al  V>-1«. 

WVlla  tlM  AOA  ackK>wl«l^  that  Ika  aw»aya 

•howad  (hal  InflatioD.  racial  on.  aari  availabla 

Inooma  aflad  onnaiiwaf  fiartatna-aiali  la^  tt  rtalaad 

that  tha  rarraya  did  not  thorn  Ihal  oaaaaicUl 

practtoa  raatrtctlona.  In  parttcular.  raaatt  In  radKxd 

porchaaaa  ot  aya  cara  hkwaanai.  baoanaa  tltaaa 

•orwya  Aim  that  tai  (anarnL  hd^iar  frteaa  of  aya 

cara  tasd  to  railaoad  i 


tnfWttoK  lea  af  tow 

BilHrtttaa  avl  T2«  a< 

■UtoMMl  WL  KanHB.  U3.  Hmkh  PKofHm. 

WaiNimna  Paat  Ayr  K  lora  B-1~S7  al  C-t. 
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prtcaa  to  Ilia  narkal  <ra  caa  uaM  tuAt  Ittal 
commarcta]  piactlTa  raatrtcttooa  raauh  to  radnoad 
fnardkmama  ol  aya  caia. 

"  Saa.  at..  Nathan  Study.  }-ttim\.  Vol  L  Bx.  t  al 
1«a-1tOt  I  Maya.  MlaaUaippI  Optonatrlat  T>  42»- 
9:  ]  Roblnaon.  Sacxatary.  North  CaroUna  Boanl  of 
OpiosMtry.  Tr  lOOl 


L—  A  stndjr  by  the 
bpticd  ManufactuTTS  A— odation 
demoBsfratod  that  only  10-20  pcroant  of 
all  expendltm«a  for  eyo  exandaaHans. 
eye^asaes,  and  oenUct  lensoa  is  paid 
for  by  insurers  or  other  third-party 
payors,  tha  remaining  80-VO  pcrcast  is 
paid  directly  by  the  patient** 

Commerdal  practlca  restrictions  elso 
aflect  oonsTuners'  access  to  vision  care 
by  restricting  the  places  where  an 
optometrist  may  locate.  The  record 
indicates  that  commerdal  optometrists 
may  be  more  conveniently  located  ** 
and  may  be  more  frequently  available 
on  weekends  and  evenings.**  These  are 
additional  reasons  why  restrictions  on 
such  firms  tend  to  reduca  accessibility 
and  the  frequency  of  purchase  of  vision 
care. 

C  Coimtervailing  Benefits  of 
Commercial  Practlca  Raatrictiona 

The  stated  fustifkation  for 
commercial  practice  restrictions  is  that 
they  are  necessary  to  maintain  high- 
quality  vision  care.**  If  this  assertion 
were  tme,  one  woold  expect  to  ffaid 
higher  quaUty  care  in  those  markets 
where  commerdal  practice  is  prohibited 
or  limited.  But  the  record  is  quite  dear 
on  this  central  iasue:  There  is  no 
difference  in  the  overage  quahty  of  care 
available  to  consumers  In  restrictive  and 


*•  Saa.  a^..  H  Soydar.  Waat  Coaat  DIractar. 
Couuman  Unioo.  |-24(a).  at  Z  and  Tr  lOSa-aO: ). 
Dannli^  Praaidanl-alact.  Amartcan  Aaa'n  ed  Ratltad 
rwiitoi  Tr  aa  K.  V^m.  Oiractoc  Atotoiria  Aaa'n 
al  tmtind  ParaoLa.  )-S7t«).  ■<  •■  Madicara  4om  aoL 

'•  Optical  Maa^actaan  Aaaactotfoa.  HaUaaal 
ConaiiMr  Byvwav  Stady  EQ  |lSS4t.  dttoi  Is  NAOO. 
H-7aatr 

••  Saa  NAOa  H-TS.  at  4. 

•>  Id.  al  S:  NAOO  PuwL  Tl.  SSS-aa. 

•*  Wa  Bota  tka<  Ika  toaiotMy  a(  atotoa  whara 
co^Baretol  prscaeaa  axtol  did  na«  toaOfy  to  Ikto 
prnf  adl^  Many  a<  thva  aUtoa  in >!■*!>■  li  wfiltaa 
I  laatoanli  hut  rttd  airl  ■IKpt  f  t-rn-  't  ' 
ftrma.  Saa.  a^.  C  0»aa.  flsaahto  af  I 
Houaa  of  Repraaantatlvaa.  K-k  L  Oaika.  bmattiv 
8<Ka«tary.  Naw  Yorii  Suto  Board  af  Opliiantiy.  E-ft 
&.  Runsular.  Exacutlva  Oractat.  Miaaouii  SUto 
Boaid  of  Optomatry.  E-flC  E  Nichola.  Sacratary. 
W\aoooatn  DartarlBaat  of  Basalattnm  and  Ikianatns 
E-^  Soma  of  thaaa  i  itoinnnMra  aupportad 
promuigatlae  af  Iha  fupuaad  mla. 

Than  la  no  apparaol  «  prioti  raaaoo  why  tarn 
would  axpact  thaae  reatridiana  on  buatoaaa 
practlca*  to  aflact  tha  ^uaMty  of  prWaaatnnal  cara. 
Both  oommarclaJ  and  iii—iaatoairlal  OfrtXMWtriata 
ha*a  •Imilar  aduGattooal  qaalificaboaa  and  Baal 
paia  tha  (ama  boanatog  aiamlnatiooa  to  ordar  to 
practlca-  ComBartial  optaawtriat*  laca  llw  aaaM 
incantlvat  ai  noocoaunarcial  optooMtriato  to  aatiafy 
oonaumar  '**~-~'  and  pnnrlda  an  acoaplabla  laval 
of  quality  aya  cara.  Privata  oplomatriata.  Uka 
ooounaroal  Sibm.  bubI  aan  a  profil  to  ordar  to  «Uy 
in  bualneaa  and  bath  typaa  of  piw:tiUaMra  aaak  to 
ganaraU  proflta  by  aaUas  ayawaar.  PracUttooan  to 
both  p^>upa  must  aantato  a  smmI  rapntolion  in 
ordar  to  attract  and  hold  tha  loyalty  of  patimta. 


nonrestrictive  mai^ts.**  Our 
conclusion  that  commeroial  pracQoe 
restrictions  do  not  inaeaoe  the  avsrage 
quality  of  care  provided  **  is  baaed 
primarily  on  the  raeuhs  of  fte  BE  Study, 
and  is  ake  supported  by  the  Contact 
Lens  Study  and  by  the  absence  of  any 
substantial  and  reliable  contraiy 
evidenoe. 

The  BE  Study  compared  eye  can 
quality  in  markets  with  and  without 
chain  firms  and  found  that  the  overall 
level  of  quality  of  e^e  care  iwas  not 
lower  in  -markets  wdiare  chain  firms 
were  allowed  lo  operate.**  The  study 
provides  r^iahle  eiddeBce  covering 
m^jor  areas  of  eye  care  provided  by 
optometiista,  induding  Ae  accuracy  of 
prescr^ptiona,  the  accuracy  and 
workmaoahip  >of  eyeghasas,  the  extent 
of  unnecessary  pteactibiDg,  and  the 
ability  to  .detect  eve  problems  and 
pathologieB.*'  The  study  found  that 
there  was  no  significant  difieience  in 
any  of  these  aspects  of  4]ualtty  between 
markets  with  diain  firms  and  those 
without  chain  firms. "^ 

The  BE  Study  did  fmd  signfficant 
variatian  in  the  extensiveness  of  eye 
examlnatioDS  provided  b^  optometrists 
in  both  restrictive  and  nonrestrictive 
markets.  The  evidence  shows  that  an 
equal  percentage  of  £|)tometri8ts 
provide  more  extensive  exams  and  less 
extensive  exams  hi  both  types  of 
markets.**  In  nonrestrictive  markets, 
commercial  optometrists,  on  average, 
provide  more  of  the  less  extensive 
exams  ^an  nonconunecdal 
optometrists.  In  restrictive  mai'ketB, 
where  all  optometrists  are  by  definition 
noncommercial  qptometrists,  an  equal 
percentage  of  optumetiists  provide  iess 
extensive  exams.  These  optometrists, 
like  the  commerdal  optometrists, 
provide  less  costly  aitd  less  extensive 
exams,  alftiough  their  prices  are 
significantly  higher  ihaa  -those  of  the 
commerdal  optometriets  in 
nonrestrictive  markets. 

These  findings  demonstrate  thai 
commercial  prectioe  aeatrictions  do  not 
affect  the  distribution  of  quality  within  a 
given  market  Other  fadois  such  as  the 
forces  of  supply  and  demand  are  moat 


*■  Sea  Pinal  Staff  Report  L-1.  at  1QB-1T3 
(dlacusaion  of  BE  BtndyJ  and-ue-2DB  (diaouaakni  of 
other  quaUty  aridauue). 

**  Id  faoL  aa  dtoconad  *upro  at  aectiaB  flBt,  the 
reatrictlana  ha  va  aonie  advaraa  cBact  on  quality  of 
care  bacaura  Iha  higbar  pricea  aaaodatad  wtth 
restrictiona  cause  consuman'to  seek  eye  care  less 
frequently. 

**  The  BE  Study  la  diacuaaed  to  detail  to  theTinal 
Stafntaportt-X  at  -im-122.  See  also  infra  sectiaD 
ILD.l  far  a  deaoiptiaD  df  the  study's  methodolosy. 

*•  Sm  Infra  at  stostuoat  Tl.D.I. 

"  tag  dl«tosal<iBaf3E'6tii4yiBFi^  Staff 
Repast  L-1.  at  U2-ua. 

••  Id.  at  112. 


likely  noponaible  <for  this  distribution. 
At  moat  fce  evidenoe  suggests  that 
there  is  «  gronp  of  nptomettists  in  both 
types  of  maskals  that  wiU  meet  the 
demandifor JonaBT-cost  Uioh oliiiiHivf 
exams.  Where  commercial  pcactice  is 
restricted,  nnnanmnierdal  optometrists 
meet  that  demand,  but  diaige  higher 
pricea  -than  imnnn— <iu«l  practitioners  in 
nonrestrictive  markets.  Even  thou^ 
commercial -fiuns  may,  on  average, 
provide  less  extensive  exams  than  thoae 
provided  by  nancommeidal 
optometrists  in  nonrestrictive  mariMts. 
the  overall  qiraUty  of  can  is  no  lower  in 
those  markets.** 

The  finriniga  of  the  BEStudy  on 
quality  of  care  an  -supplemented  by  &e 
Contact  L^ns  .Study's  connhiainn  diet  on 
average,  cammetcial  optometiiats  fitted 
cosmetic  contact  lenses  at  leaat  as  well 
as  Aonconuneicial  eptometdsta.''* 

Proponents  of  the  nettrictians  ofieted 
no  evidence  on  differences  in  quality 
between  restrictive  and  nonrestrictive 
markets,  but  instead  attempted  to  show 
that  conmierdal  optametrists  provide 
lower  quahty  of  can  than 
noncommercial  optometiiats.^^  Much  of 
this  evidence  was  anecdotal  and  was 
often  countered  by  other  anecdotal 
testimony  conoeming  poor  quality  of 
care  provided  by  noncommeicial 
optometrists.^* 

Moreover,  the  aurvey  evidence  tlat 
was  presented  by  proponents  of  die 
restrictions  was  unreliable.  The  Nathan 
Study,  commisBioned  by  the  AQA,  was 
offered  as  evidence  (rf  quahty 
differences  between  oommerdal  and 
noncommercial  optometrists  in  one 
masket^*  However,  that  study  failed  tc 


**  Moieaver,  the  evidence  shows  that  an 
Increasing  nuBibar  of  eomiiMrcial  finna  aie  stressiiig 
high  quality  exams.  See  Pinal  Staff  Report  L-1.  at 
202-206.  The  evidence  Indicates  that  some 
couuuBitJaJ  firms,  tost  as  aoae  private  optometrists, 
provide  very  thorou^  exams  and  tieat  s  full  range 
of  patients,  incladins  tfaoaa  with  rtwnplrTi  problams. 

'">  Sw  infra  section  ILD.2.  for  a  fuller  discussion 
of  the  mathadolav  of  ^^  stii4y. 

'  >  Bee  dtotiooa  to  Pinal  Staff  Report  L-1.  at  ISO- 
86. 190-201.  Sae  alao  Poat-wcord  oomment  on  AOA. 
K4-17B.  at  400;  PDat^rsconl  co-nment  of  COA.  M-17S, 
at  1^  Bod  J>HaidiaB  Officer's  Raport  L-2.  at  174. 
182. 

"  See  Pinal  Staff  Report  L-1.  at  Ise-SK. 

1*  In  this  surrey,  lest  snbiects  wtth  a  variety  of 
eye  conditions  obtained  eye  enamlnatioos  from  a 
sample  df  comnwroal  -and  ituucuuiUKriial 
optometrists  in  New  York  City.  Tbe  purpoae  of  the 
survey  was  to  determine  whether  oommenaal  and 
noncommercial  practitioners  differed  to  their  ability 
to  detect  4e  eye  ecndltitms  of  the  subjects.  Nathan 
reported  that  9t  percent  Tn  nie  txmiiuercial 
optemeWsts  and  SO  pemnt  of -tte  private 
optometrists  detected  the  eye  ooDcUtiaas.  Accortling 
to  Natiian.  those  muns  shuweo -that  eye 
examinatiana  to  New  York  CHy  given  to  commercial 
practiDe euvifunoient  tended  totw  leas 
ootojnebensive  and  lower  to  quality  than  thoae 
given  to  private  praoUoe  aettiiigs.  Natfaan-Btudy.  }- 
e8(A).VoLiBx.J.p.& 


employ  generally  accepted  and 
recommended  survey  techniques  in 
order  to  guard  against  bias.  The  record 
indicates  'diat  the  procedures  used 
created  a  aignifinmt  potential  that  the 
bias  of  AOA  representatives  who  were 
substantially  involved  in  the  survey 
could  have  affected  the  results.  This 
renders  the  survey  unreliable.'* 
Furiheimon,  by  focusing  on  only  one 
market  the  Nathan  Study  fails  to 
address  (he  central  issue  of  whether 
there  ia  a  difference  in  overall  quahty 
between  restrictive  and  nonrestrictive 
maricets.  Even  if  we  were  to  assume  that 
the  evidence  on  quality  presented  by 
proponents  of  the  restrictions  were 
rebable  or  convincing,  it  would  not 
contradid  the  findingB  of  the  BE  Study 
that  there  is  no  diflerence  in  the  qual^ 
of  care  between  restrictive  and 
nonrestrictive  markets.'*  ~ 

D.  Methodology  of  the  BE  and  Contact 
Lens  Studies.'* 

The  findings  of  the  m  and  Contad 
Lens  Studies  are  central  to  the 
Commisaion's  conclusions  that  these 
restrictions  injure  consumers  and 
diminish  overall  quaUty  of  care  by 
limiting  access  to  caK.  The  studies  drew 
a  great  deal  of  comment  both 
supportive  and  critical^'  In  discussing 
the  significance  of  the  comment  on  the 
studies,  we  wiD  first  desciibe  the  key 
components  of  each  study,  summarize 
the  major  points  raised  by  commenters, 
and  explain  Why  we  believe  these 
studies  provide  the  best  evidence 
reasonably  available  on  the  qnabty  of 
care  and  a  suffidentiy  reUable  and 
con\prehensive  evidentiary  basis  for  this 
rule. 

1 .  The  BE  Study.  The  BE  Study  was 
designed  to  measure  the  effects  on 
consvuners  of  commerdal  practice 
restrictions.  The  study  was  conceived 
and  conducted  by  the  Bureau  of 


'<  See  Final  Staff  Report  Ul.  at  145-56  and 
Appendix  C 

"No  evidence  presented  by  proponent*  ol  tiw 
restnctians  compared  quality  of  care  provided  m 
the  two  types  of  markets. 

''  *  A  comprehensive  analyata  of  ooBments 
devoted  to  metbodological  issues  to  this  procaedins 
islound  in  Appendixes  A  and  B  of  tha  Final  Staff 
Report  L-1,  and  to  StafTi  Pinal  Racommendatioaa. 
0-1(b),atZl-4B. 

'  ^  The  most  lengthy  and  tocfanical  of  the 
comments  about  the  studies  was  submittad  by 
Robert  R.  Nathan  and  AsaociAte*.  a  firm  of 
consulting  eocnomists  hired  by  the  AOA  lor  the 
proceeding.  Nathan's  three-volume  submission 
contains  txith  oomments  on  ^wcific  aapacu  of  the 
BE  and  Contact  Lens  Studns  and  tbs  raaalti  of  t 
survey  Nathan  oooductsd  of  New  '^'ors  Ctty 
optometriste  to  as  effort  to  rebut  the  quality  findinga 
of  tito  BE  BtiKiy.  Sac  aopn  notes  71.  72.  Appendix  C 
of  Ike  Final  dtaff  Raport  L-1.  contains  s  detailed 
deacripboo  ot  and  expert  comments  on.  tiw  Nathan 
survey's  methodology. 
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Economic*  with  the  expert  advice  of 
optometritti  on  the  facultiea  of  two 
major  collegei  of  optometry  (the  College 
of  Optometry  of  the  State  University  of 
New  York  and  the  Pennsylvania  College 
of  Optometry)  and  the  Director  of  the 
Optometrlc  Service  of  the  Veterans 
Administration.  In  the  study,  nineteen 
trained  survey  researchers  ^*  posed  as 
consumers  and  purchased  over  400  eye 
exams  and  over  230  pairs  of  eyeglasses 
from  optometrists  in  twelve  different 
metropolitan  areas  across  the  country.''* 

The  twelve  markets  represented  ■ 
range  of  competitive  and  regulatory 
environments.  Cities  were  clasaifled  as 
markets  where  advertising  was  present 
if  there  was  advertising  of  eyeglasses  or 
eye  exams  in  the  newspapers  or 
"Yellow  Pages."  Qties  were  classified 
as  markets  with  commercial  practice  if 
eye  examinations  were  available  from 
large  optical  chain  firms." 

Based  on  the  data  obtained  by  the 
survey  subtects.  the  BE  Study's  authors 
calculated  the  average  prices  charged 
for  an  eye  exam  and  eyeglasses  * '  by 
each  type  of  practitioner  in  each  type  of 
market  [a^..  chain  Arms  in 
nonrestrictive  markets,  nonadvertisers 
in  nonrestrlctive  markets).  Then,  using 
data  regarding  the  number  of 
optometrists  of  each  type  in  a  particular 
market,  the  study's  authors  calculated 
market  wide  average  prices  for  markets 
with  both  advertising  and  chain  firms 
and  for  markets  with  neither  •■ 


"  WItli  rwo  KumpOao^  (Im  Mr>«y  mbymctM  IimI 
rviaOwiy  routtna  vlaaai  profafaoH.  Sod* 
oaamahn  aad  thm  Ptiililhn  OfBcv  quMlioMd 
th«  (tttdy'i  Tiildlty  iMcaiiM  lobtactt  arltti  mon 
caatptmn  lniiMiM  and  patkoto^M  war*  not 
Indudad.  Saa  Poal  («oard  oomnaal  at  AOA.  M-17«, 
•I  S-7  n7~aa  laa-Ol  Poal-raoord  cammanl  ol 
CX)A.  U-171.  al  S,  S-l*  and  Pr«aklin«  Offloar'i 
Rapon  H  al  irs-ITT 

"  BB  daflnad  Ika  ralavani  faopaphical  narkaU 
■a  atandard  MatruyuiHaii  StaOatlcal  Araai 
|S*4SA  I).  Tha  U  SMSA  •  ware  UtUa  Hock. 

AAanaaa;  KiKnTtUa.  Twin ^  Provtalaooa.  Rhoda 

laUnd  Cntwrnht:  South  Carolina.  WtcMtaa-Salam. 
North  CaroaaK  MUwaolua.  Wtaconatn.  Colnnibua. 
OtikK  PdrHawi.  OafOK  Bahteon.  Umiyi^od. 
MtonaapoMa-ai  fmmL  UlatmaoU.  Saattta. 
Wiililninnw.  aad  Waakta^toa.  DC 

■*  TW  "Boat  laattkJIn"  Bartato  la  Ika  atudy  had 
nattiMr  advarlWng  aor  ckain  ftraa;  In  addltkia 
iaatiii,a»a  law*  tmck  ^  rtioaa  al  laaaa  In  tlito 

laariiata.  QUaa  irar* 
tf  adrarUalns  and 
la  dM  Uaa«  raatrtcthF* 

aUaa  Ikara  waa  prtea  advarUatei  al  ijaji and 

al  Uaa<  aao^rtea  mtrmVtta^  ai  f  auaa. 

••  nta  aMMBl  tadadad  any  dtatwnati^  iaaa.  aa 
■ran  am  Aacsaa  lar^aanaaa  laala  or  any  otfaar 
al  wan  prtoad  aaparataijr  ba 

••01 

■  '■-■—  "I  ifTTfTTfcan  i 
I  aaul  fraaa.  If  pomOtU.  H  StMiy 
atSS. 
Btady.  a^S-Sl.  al  1 


Subsequent  to  the  study's  pobUcalion. 
its  principal  author  calculated  market- 
wide  average  prices  for  markets  with 
chain  firms  and  markets  without  chain 
firms.**  These  calculations  showed  that 
the  average  prices  charged  by 
optometrists  for  eye  exams  and 
eyeglasses  were  18%  higher  in  markets 
without  chain  firms  than  in  markets  with 
choln  firms.** 

BE  staff  used  multivariate  regression 
analysis  to  analyze  the  data  for  (1) 
Differences  among  markets  in  the 
advertising  environment.**  (2) 
differences  among  markets  In  the  supply 
of  optometrists:  (3)  differences  among 
markets  in  the  demand  for  optometrlc 
services:  and  (4)  differences  among 
subjects  in  prescriptive  needs.  Each  of 
these  factors  might  affect  price, 
independent  of  the  presence  of  chain 
firms.  The  price  data  were  also  adjusted 
for  differences  In  the  oost-of-living 
among  cities.** 

In  order  to  measure  any  differences  in 
quality  between  markets  with  chain 
Tirms  and  markets  without  chain  firms, 
the  study  compared:  (1)  The  accuracy  of 
the  eyeglass  prescriptions;  (2)  the 
accuracy  and  workmanship  of  the 
eyeglasses:  (3)  the  extent  of  unnecessary 
prescribing:  and  (4)  the  ability  of  the 
optometrist  to  detect  eye  problems  and 
pathologies.  Elaborate  procedures  were 
established  to  guarantee  an  accurate 
and  unbiased  assessment  of  these 
factors.*'' 

On  the  first  three  dimensions  of 
quality  the  study  directly  examined  the 
optometrist's  product  or  service  or 
"output."  For  example,  the  optometrists 
who  acted  as  consultants  for  the  study 
performed  eye  examinations  on  each 
survey  subject  before  the  subjects  went 
into  the  field.  After  examinations. 


"  Rabuttal  SUtanwnl  of  R  Bund.  FTC  acooomlaL 
K-iaalTatila  A-t. 

**  Saa  PInal  Staff  Raporl  Ul.  al  lOS. 

**  Soma  oommanlar*  nolad  that  tiia  BE  Sludy  did 
not  dlacuaa  tha  IndafMndanl  affacta  al  adv«rtlaln( 
and  chain  ftraa  Saa.  a.s-  Nali>ao  Stody.  MX*)  ■( 
U.  JS-m  47  AOA.  H-Sl.  al  St.  Ilowanai.  Iha  BE 
Study  dtd  rafxrl  that  natthar  adrarOatnt  nor  chain 
Anna  had  any  aflact  opoa  quabty  In  a  Barkat.  Alao. 
whlla  tha  BE  Study  did  not  dlaoMa  Iha  Indapandant 
affacta  at  chaU  Bnaa  and  advartlatns  apoo  prioa. 
tha  itudy  waa  daat^iad  lo  naialna  ihaaa  afiacts 
aaparalaly  R.  Bead,  PTC  aoooaalat  Tr  MBc 
Raballai  SUIaail  at  R.  Bond  K-Ilk  al  S.  Tha 
aafiarata  affacta  at  rnaln  nraa  wara  oartvad  by 
parfcraloa  ■  ittBtplm  caioaUOoa  oa  Iha  BB  Study'i 
aodarlytne  data.  Baa  Latlar  koai  R.  Boad.  fTC 
aoaaoBilaL  to  |  Craanaa,  Praakthig  OfBcar  (May  a. 

18081.  )-^  Rabvttal  9UI I  of  R.  Boadl  PTC 

aoonoaiiat  al  I  aad  AfpaaAx  A.  Baa  alao  R.  Boad. 
Tr  asse  I  Kwoka.  Ptolaaani.  C«a(«a  WaalMi^toa 
UntT,  Tr  100-01  Or  Kowia.  a  ooaathor  of  tha  BK 
Study  (Utad  hta  ■p'l— I  with  Dt  Boatf  i 
oonchiatoaa  aad  aathocb  af  aaaiyaia.  [.  Kwaka.  }- 
14a).  al  ■  and  Tr  100-01. 

**  Ba  Buidy.  B-S-St.  al  4»-U.  Sl-a*. 

"  Saa  Ptaal  Staff  Raporl.  L-L  at  lOS-111 


prescriptions,  and  eyeglasses  were 
obtained  by  the  subjects,  the 
consultants  compared  those 
prescriptions  and  eyeglasses  to  the 
prescriptions  they  had  written.  The 
consultants  also  assessed  the  eyeglasses 
for  the  quality  of  workmanship — e.g., 
scratches  and  imperfections  on  lenses, 
the  quality  of  the  edging  and  mounting 
of  lenses,  and  the  quality  of  materials 
used. 

On  the  fourth  aspect  of  qua.M'y,  output 
was  not  directly  examined.  That  is.  the 
study  did  not  directly  examine  whether 
or  not  optometrists  detected  eye 
pathologies  since  the  study  did  not  use 
subjects  with  such  pathologies.  Instead, 
the  study  used  a  "process"  test  that 
indirectly  measured  the  likelihood  that 
an  optometrist  would  detect  such 
pathologies  by  examining  whether  the 
optometrist  performed  the  tests  and 
procedures  that  are  designed  to  detect 
complex  eye  problems  and  pathologies. 

This  process  test  was  highly 
sophisticated  and  did  detect  meaningful 
differences  in  quality  between 
optometrists.  For  example,  the 
thoroughness  Index  used  in  the  BE  Study 
included  over  twenty  test  procedures  as 
well  as  other  aspects  of  the 
examination.** 

The  evidence  estabUshes  that  the  use 
of  this  process  test  provided  reUable 
information  about  differences  in  quality 
of  care  for  two  reasons.  First,  there  is  a 
close  correlation  between  the  use  of  a 
correct  process  and  a  correct  outcome. 
During  the  rulemaking  hearings, 
noncommercial  optometrists  were 
virtually  unanimous  in  their  assessment 
that  more  procedures  and  more  time 
spent  during  an  eye  examination  is 
Indicative  of  a  higher  quality  exam.**  In 
fact,  some  of  the  same  optometrists  who 
criticized  the  BE  Study's  use  of  a 
process  test,  nevertheless  used  the 
results  of  that  test  to  demonstrate  the 
alleged  differences  in  quality  of  care 


**  Thua.  wa  r«|acl  tha  aaaaaament  that  the  prooeaa 
laal  maaaurad  only  a  vary  nniplc  and  baaic  procaaa 
Saa  Praaldlns  OfRcar  •  Report  U2.  al  ITS;  Poal 
racord  commant  of  AOA.  M-17B,  al  227-40:  Poat- 
racord  commant  of  COA.  M-17S.  al  S.  IS.  Saa  alao 
diacuaaloo  In  StafTi  Pinal  RaoommandaUooa.  O- 
l(bkalS4-^ 

*•  Saa.  a4_  AOA  Cooinant  H-81.  at  42;  B 
BanaaL  Profaaaor  Ceotar  for  Vlatoo  Cara  Policy. 
SUKY  HS<«)-  •>  10:  COA  CommanL  H«^>>-  ■<  *•  I- 
Eaatoo.  Praaidanl-aUct  AOA.  M-  ■■  »  H.  CUxlar. 
PraeidenL  Marylaad  Board  ol  OpIooMtry.  }-n.  al  2, 
Tr  aoa  Sift  I  Izydorak.  optoaatrlat  H-lja  al  1;  |. 
Kennedy  optomatriat  }-M.  at  1.  D  Kuwabara. 
Chairman.  Hawaii  Board  of  OpIoanelTy.  |-M,  at  S: 
Nathan  Study.  M*(«)-  Vol  L  Bx.  1  at  SS-40  aad  Ex. 
S  al  17-lk  W  SchoU.  optoaiatriat  H-IM.  al  1. 1 
SchoUaa.  optixaatrlK  AOA  trvataa.  Ml.  al  7-* 
Southam  CahfomU  CoUafa  of  OptoMtry.  Y-nla). 
al  1.  L  Sirvlowlti.  aambar.  New  Jaraay  Board  of 
Optoaietry.  i-l.  at  Z:  0  SuUlna.  optonatriat  AOA 
Iruataa.  Ma  al  11. 


offered  by  optometrists  in  nonrestrictive 
market8.*° 

Second,  the  evidence  shows  that  the 
use  of  a  process  test  creates  no  bias  in 
favor  of  chain  firms.*'  Such  a  bias 
would  exist  only  if  commercial 
optometrists  perform  equivalent 
procedures  less  competently  than  other 
optometrista.  In  other  words,  it  would 
have  to  be  shown  that  any  differences  in 
quality  were  due  to  ilifferencea  in 
competence  rather  than  to  differences  in 
time  spent  and  procedm-es  performetl. 
The  evidence  shows,  however,  ftat  any 
differences  in  tpiallty.  If  ftey  exirt.  are 
likely  due  to  time  spent  or  prooedores 
performed  and  not  due  lo  commercial 
optometrists  performing  given  <le«t 
procedures  iees  competent^  than  odrar 
optometriats.** 

The  Presiding  Officer  selected  the 
quaUty  resulU  of  the  BE  &tu6f.  He 
apparently  believed  that  only  an 
outcome  test  using  subfects  with  a  wide 
range  of  pathologies,  would  provide 
reliable  evidence.  We  disagree  widi  this 
conclusion  for  two  reasons.  First  it 
ignores  the  BE  data  discussed  above, 
which  permits  ooncliiaions  abcnit  more 
complex  eye  problems,  and  it  doe«  not 
take  into  account  the  pracbcad  problems 
presented  in  conducting  a 
methodologically  aoumd  oiitcame  atudy. 
Individuals  with  pathologies  in  need  of 
immediate  treatment  coold  not  ethically 
be  used  in  a  lengthy  series  of  field 
examinations.  Finding  a  large  enough 
sample  of  individuals  who  woxdd  be 
suitable  survey  subjects  and  who  had 
pathologies  not  in  need  of  immediate 
treatment  would  be  prohibitively  time- 
consuming  and  expensive.  Second,  there 
is  a  significant  likelihood  that  the 
pathological  conditions  would  change 
while  the  survey  was  being  conducted, 
which  would  make  it  impossible  to 
make  vaUd  comparisons  among  the 
optometrists  examining  the  survey 
subjects.  These  obstacles  cast  serious 
doubt  on  the  feasibihty  of  conducting  an 
outcome  test  on  this  aspect  of  quality. 


**  See  t^  Southeni  Ciilltnmia  CoUaga  of 
Optometry  Fuel  Ml(«)-  •>  ^  AOA  Comment  H- 
81.  at  za  Final  Staff  Report  U-1.  Appendix  A  at  8  n. 
21. 

*  ■  Thoae  oommenlen  who  aiiegad  btM  tn  the 
procaaa  teat  provirlad  no  penuaaiva  explanatioD  for 
that  aaaarHnn  See  AOA  Comment  H-81,  at  27; 
Nathan  Study.  Me(l).  Vol  L  Ex.  1.  at  70. 

"  Iba  imraaalnn  analysis  that  BE  Staff 
performed  on  tha  Nathan  aurvay  data  iadlcates  that 
there  la  no  auch  Uaa.  Tlie  analjwia  fooad  that  the 
commercial  Anna  in  tha  Nathan  amvay  did  Dot 
exhibit  a  itatiatleaUir  aitDificantiowo' pMi  rata 
than  tlie  prtvala  flma.  holdins  rnaalant  the  time 
•pent  oo  aa  tauua  and  wkathar  orsat  a  oaaa  hiatory 
waa  takan.  TUa  taoda  to  aliav  that  oaatmarcial 
firmapaiiuuB  aa  wall  aa  naaaoaBantel 
optomatiteta  tiAaa  t^  tioth  qjand  aqiml  ttaaa  and 
paifuiiii  aquivalent  procaduraa.  See  Aial  Gtaff 
Report  L-1.  Appendix  A  at  5-4. 


The  Comraiaaion  also  considered  and 
rejected  the  assertian  that  the  BE  Sbidj/ 
would  have  found  thai  quality  was 
lower  in  nonreBttictive  maricets  than 
restrictive  maokets  if  its  authors  had 
calculated  average  gnality  Itaaed  on  the 
total  ntunbernf  exanB  given,  rather  'fiian 
on  number  of  practitioneis.  Dt.  Kenoeth 
Myers,  Dicector  cf  Qptcnnetry  Seraioea 
at  the  Vsterans  AitiuiiiutteMtMii  and  s 
former  cansuhanl  to  thefTC'SDlhe  BE 
Study,  asserisd  thai  the  method  far 
calculating  average  tkama^meaa  of 
examinations  on  *  namket^mide  basis 
was  flawed.  The  BEStadf  oakalaited 
averages  by  aiaplyaveiatftug  the 
thoroughness  soarea  of  aiU  nplnmetiaats. 
Because  •ome  aptometnate  aee  more 
patients  than  otheis.  Dr.  kiyen  beliei«d 
that  the  avaragea  ahinild  imae  been 
weighted  to  aaxuMBt  ior  the  diSerent 
number  of  exama  peiluiued  by 
individual  nptanffitrista.  .He  asBumed 
that  such  a  nalmlatian  ^would  lead  to  a 
finding  of  knaar  eataage  qnabty  in 
markets  with  tkam  firms  ihan  tbe 
ffnding  reported  in  tiie  SE  Study. 
However,  if  one  uses  Or.  %tyam' 
methodology  and  his  estimate  that  Ibe 
typical  commeidal  practitioBer 
perfonrm  tvriae  as  many  eKams  aa  the 
typical  nanconunetciai  pracMoner, 
average  qucdity  acaxes  for  both 
restrictive  and  nonreatrictikre  markets 
would  be  liTwer,  but  the  average  score 
for  nonrestrictive  markets  would  still  be 
about  the  same  as  that  for  restrictive 
markets." 

We  find  that  the  process  lest  used  in 
the  BE  Study  to  evEihiate  comparartive 
examination  thoroughness  provides 
meaningful  infonnatian  about  quality  of 
care.  Moreover,  that  test  was  only  one 
of  four  factors  used  to  evaluate  quality 
of  C£ire,  Our  conclusions  on  the  quali^ 
of  care  are  based  on  the  record  as  a 
whole,  and  not  just  individual 
components  of  any  one  study. 

2.  7776  Contact  Lens  Study.  In  this 
study,  the  eyes  of  over  500  cosmetic 
contact  lens  wearers  in  IB  urban  areas 
across  the  cotmtry  were  examined  for 
the  presence  of  seven  potentially 
pathological  eye  conditions  commonly 
associated  with  improper  contact  lens 
fitting.**  Each  of  the  survey  subjects 


**  See  Staff'*  Pinal  RaoommeBdatiima,  Addendum 
to  Appendix  A.  0-l(b),  at  S 

**  Theae  included  eptthehal  and  mictocyitic 
edema  (inteitsellular  aasnmulatlao  of  floida  wfaidi 
cauaea  the  cornea  to  awell);  corneal  ataining 
(abraaiona  or  Waiona  cm  the  cofneah  corneal 
neovaacularintiao  (impiugeinent  of  Mood  veaaeb 
into  the  Donnally  avaacolar  eoniea):  corneal  atrlae 
(ridseaorfurrowawttHnomea):  in)actian 
("bloodafaot"  eyva);  and  corneal  dialtirtian  or 
warpage  (irregularity  in  the  cnrraturc*  of  flie 
cotnaa).  'TIm  aiib)ac>i  wan  alao  taated  focyl»B«l 
acuity  to  determine  whether  their  preacriptioiii 
were  adequate.  Cootact  Leiu  Study,  B^S-1,  at  3D-n. 


had  been  fitted  witht»ntacl  lertsf  s 
within  the  pret»ding  three  years  ei;d 
was  still  vwaring  oontact  lenses  at  fte 
time  the  e^caminatrens  were  performed. 
The  examiiffibon  ■procedures  wktt 
chosen  after  ctwigidtations  wife 
representatives  of  the -major  eye  care 
professional  organizations — tiie 
American  Academy  oTOpWhalmology, 
the  American  OptomFtric  Assoaabon. 
and  {he  Opticians  Association  of 
America.**  Those  ocganizations  also 
nominated  the  expert  examiners  who 
performed  the  eye  examinations.  Three 
examiners — an  ophthalmologist  an 
optometrist  and  an  optician — examined 
each  subject 

The  pxaminfirs  were  inatructed  to 
determine  which  of  the  five  illustratians 
of  each  potentially  pathological 
condition  in  a  ^adiqg  manual  mo«t 
closely  resembled  the  actual  appearance 
of  the  sul^ect's  eyes.  The  grading 
manual,  w^iicb  had  been  designed  by  the 
group  representatives,  was  used  to 
minimiM'  jncansiatencies  is  grading  by 
the  several  dazes  examiners.  The 
examiner  thea  recorded  a  grade  «f  0. 1. 
Z,  3,  or  4  for  each  cenditiou.  A  grade  of  0 
meant  that  the  nnaditifi  was  abaent  a 
grade  of  4  ^giufied  that  the  cootiitioB 
was  present  ta  an  extHflne  degree.  The 
number  grades  for  ^K:h  of  the  arreD 
conditions  for  each  eye  were  oenftiined 
using  a  weighing  formula  lo  create  a 
"summary  quality  scare"  ior  eac^ 
subject  tf'hich  would  indicate  the 
overall  condition  of  the  subject's  eyes.** 

In  addition  to  analyzing  the  summary 
quality  scores,  the  study  also  examined 
the  relative  presence  of  eat±  of  the 
seven  eye  conditions  individually.  A 
"higher  quality"  score  was  asstgneH  if 
the  examination  revealed  that  a 
particular  ctmdition  was  totally  absent 
(i.e.,  die  grade  was  0):  a  "lower  qoahty" 
score  was  assigned  if  the  examination 
revealed  that  a  particular  condition  was 
present  to  any  dagree  {i.e^  the  grade 
was  1,  2.  3,  or  4). 

In  order  to  compare  qoahty  among  the 
different  providers,  differences  in  ttie 
summary  and  individual  quality  scores 
were  computed  for  commercial 
optometrists,  noncammeraal 
optometrists,  opthahnologists,  and 
opticians.  Multiple  regression  estimation 
techniques  were  used  in  order  to  control 


Alao.  aub)ecta'  lenaea  were  examined  to  determmc 
their  pbyaical  conditiao  and  cieauiiueaa. 

**  There  ia  evldentx  tn  the  record  ttict 
repreaentative*  of  all  Svee  oisanizatiaoa  reacbad  a 
conaenaua  on  the  aaethodology  to  be  need  in  aw 
itudy.  See  Ptaial  Stsff  Report  L-1.  at  IS*  n.  ZSa 

*■  Sinoe  all  of  the  aeveo  ooodltioni  ar«  not 
neceaaarily  equally  aeriooa.  they  were  aa«igna<1 
differant  vaeigliti  baaed  on  the  relatim  aeveillj  xj 
that  coaditiea. 
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for  the  affscti  of  ■  number  of  factor* 
other  than  fitter  competence  that  could 
have  affected  the  relative  health  of  the 
•tudy  lublecta'  eyes.  Theee  additional 
factor*  included  the  wearera'  age.  aex. 
and  wearinfl  hablta,  and  the  physical 
condition  of  the  len»e». 

The  aurvey  lubjecta  were  mUo  asked 
how  much  they  paid  for  their  lenset,  the 
eye  exam,  follow-up  care,  and  the  initial 
lena  care  kit.*^  The  final  package  price 
figures  were  then  adjualed  for  cost -of 
living  differences  in  the  18  cities  in  the 
sample  and  to  account  for  the  fact  that 
the  aubjects  purchaaed  their  lenaea  in 
different  veers. 

Two  additional  teata  were  later 
conducted  by  BE  atafT  on  the  Contact 
Lena  Study  data  which  demonatrated 
that  these  price  differences  were.  In  fact. 
aasociated  with  the  preaence  of 
commercial  practice  and  were  not  due 
to  the  efTecta  of  advertialng  or  other 
market  forcea  that  could  alao  affect 
prices.  These  testa  corroborated  the 
general  findings  of  the  study  that 
commercial  optometriata  charged  leaa 
than  noncommercial  optometriata.** 

The  ma|or  concema  raiaed  by  aome 
commenters  about  the  methodology  of 
the  Contact  Lena  Study  were  that  (1) 
former  contact  lena  wearers  (or 
"dropouta")  were  not  examined:  **  (2) 
possible  changes  In  the  "k-readlngs"  "*" 
of  the  subjects  were  not  evaluated;  "*' 
and  (3)  study  subjects  were  not  required 
to  wear  their  lenses  for  at  least  four 
hours  prior  to  the  examination.'** 


"  HooM  comin«nti>r«  nolad  th<l  th*  prio*  <i»iM 
oolUctad  la  baMiii  an  .  oncuman  racall  of  the  pnca* 
that  thav  paid,  al  iiuif  •  wxiai  jraan  tn  tlia  paai 
Nathan  Study   h-atX  .     \  >1  1.  Rxh.  2.  al  14.  \i,  and 
Z7  No  btaa  ta  ailafcil  howavar  and  thar*  appaara 
to  ba  ito  raaaun  why      niauinara  would 
•  Vttamaltcally  r«<.«       <  viiig  luwar  prtcaa  al 
commarLlal  firma  t'  rioncumniarclal  Anna. 

Thua.  avaa  if  Ihara    >  .      la  random  arrar  In  tha  prtca 
data  lor  both  coiniii>-'         and  nonoommarclal 
uplumatrlaU.  II  arm  ..I       i  afTatl  Iha  prioa 
diffnranoaa  which  w       'imnd 

••  »aa  I  Mulholl.i  rr.  acoeionuat.  J-ie(a(.  al  7- 

9.  which  ixplaina  in   .     ,il  tha  additlunal  taala 
which  BE  itaft  p«^.M       i  lo  oontrol  for  tha  afTact  of 
othar  iraHablaa  wKu  '     .>uld  ha««  affactad  piioa  Saa 
alao  I  UuihoUand.  Tr    'vM-M. 

••  Praaldlng  Dfflef-  .  Haport.  1^1.  at  IT?  Poal 
racord  oonunanl  of  A      V.  M-17%  al  S3»-S4.  Poal 
raoord  oonunanl  of  C  1 1  \  ki-lTS,  al  11   Thla 
cnilclan  ta  diacuaa*<      <  >ha  Pinal  Staff  Rapoii.  Ul. 
at  lia-J7 

'**  K  raadloga.  u<       with  tha  iiaa  of  a 
karalo^alar.  maaauro  ihn  •laapaal  and  tlallaal 
curvatiaraa  ol  tha  cornaal  aurfaoa  Contact  Lana 
Study  B-S-1.  at  a.  12  n 

'•'  Praatdliv  Offlcar  t  Raport.  L-4  al  17«.  Poal 
raoord  ooanMnl  of  AOA  M-I7«.  at  t\S-l*   Diia 
cTltlctaiB  M  dlacuaaad  ui  SufTi  Ptnal 
Saonm Manila Uona.  U-1|bl.  al  44-«S. 

'••  PtaatiHin  Offlcar  •  Rapon  U-i.  at  I7*-lSa 
Poat-noori  oommanl  of  AOA.  M-17S.  at  ^«l  IM 
Thla  (Tlttdaa  la  dlacuaaad  tn  tha  Ptaial  Staff  T  apoii 
Ul.  al  117-1  «a 

Cn— ail  Ian  alao  lutrnd  othar  allafad  prablanu 
with  dM  Study  which  an  iHacuaaad  la  tha  P^nai 


In  most  Instances,  the  failure  to 
include  the  specified  procedure  was 
unavoidable.  For  example,  consultants 
and  staff  wanted  to  evaluate  the  care 
given  to  former  contact  lena  wearers 
and  to  evaluate  changes  in  the  k- 
readings.  Mowever.  in  both  Instances, 
the  axperi  conaultanta  could  auggeat  no 
practical  and  meaningful  way  to  do 
ao. '°*  The  teatimony  of  aome  witnesses 
auggeata  that  aome  tranaient  and  leaa 
significant  eye  problems  might  have 
been  more  frequently  apparent  if 
subjects  had  been  required  to  wear  their 
lenses  for  at  least  four  hour*  before  they 
were  examined."**  But  other  more 
serious  and  long-term  conditions  do  not 
disappear  overnight  and  would  still 
have  been  apparent  even  if  a  subject 
had  inserted  his  or  her  lenses  only  an 
hour  or  two  befoie  being  examined. 

The  Presiding  Officer  and  some 
commenters  appear  to  have  concluded 
that  the  study's  Tindings  must  be  entirely 
rejected  because  of  these  alleged 
methudn!  Ttcal  shoricomings.  Although 
the  Contact  Lens  Study  may  fail  to 
provide  Information  on  some  types  of 

fiatients,  or  some  types  of  contact 
enses,  there  Is  no  evidence  on  the 
record  Indicating  that  the  study  results 
would  have  been  different  had  this 
additional  data  been  included,  or  that 
the  absence  of  that  data  created  a  blaa 
In  favor  of  commercial  optometrista  that 
affected  the  overall  results  of  the  survey. 


Staff  Rapon.  L-\.  a(  1S)-«4  and  in  AppmdU  R 
Soma  oofnmantara  italad  that  tha  itudy  did  not 
IncJuda  a  rvpraaanlatlva  aampla  and  diatnbution  of 
dlfflcuit  cxxiiaci  lana  pabantj  and  ftltlnf  problama 
and  thai  no  difflcuit  caaaa  war*  Includad  Saa.  a  g.. 
Poal  racofd  oonunanl  of  AOA.  M-ITS.  at  280-300 
Wt  Poal  raoord  conmaDl  of  COA,  M-178.  al  14  The 
fact  that  tha  arudy  may  not  conUlo  a  rapraaantaUva 
dlatnbullon  of  difTlcult  caaaa  doaa  not  howvvar. 
Invalldala  tha  data  which  tha  inidy  doaa  provida 
M'hila  aoma  dlfDcult  caaaa  war*  undoubladly 
Includad  in  tha  itudy  tha  itody  did  not  Include  an 
aaaaaamant  of  tha  ralatlva  ability  of  optomatnata  lo 
fit  mora  dlfTlcuii  lanaaa  auch  aa  therapautic  lanaaa 
and  tha  mora  racantly  avalLabla  axtandad  wear 
lanaaa.  torlc  lanaaa.  or  bifocal  lanaaa  Saa  AOA 
Poal  racord  comment.  14-17%  it  102.  Alaa  by 
axdudins  patlanta  who  had  pravtoualy  worn  or 
attamplad  lo  wear  ooolact  lanaaa  within  three  year* 
of  tha  lurvey  data,  the  atudy  axcludad  many 
paOanta  with  mora  difficult  aya  problema  who  irxv 
have  expartancad  prior  problama  with  their  lanaaa 
Saa  Contact  Lana  Study   B-»-l.  al  A-1    (Excludinj 
thaae  petianta  alao  n^iflcanlly  reduced  the 
poaalbillty  of  btaa  which  could  develop  If  patlenit 
wIm)  kaaw  they  had  dlfRcuJt  aye  problema  landrJ  'o 
ealact  one  poup  of  optometriata  over  another  )  Sl/ifT 
datarminad  that  It  waa  unpractlcai  lo  Include 
therapautic  lanaa*.  and  otitar  mora  oomplax  lenjat 
oould  not  be  includad  bacauaa  they  were  not 
availabia  al  tha  time  the  itudy  waa  oonducled  See 
Pinal  SufT  RapoTL  Ul.  al  I4a-U  Howevar.  tha 
failure  lo  itudy  theea  mora  dlfRcuit  caaaa  doaa  not 
detract  fnxa  the  velldlly  ol  (he  daU  which  tha  atudy 
doaa  provida  on  tha  relattva  ability  al  optooatMata 
to  fit  the  laaa-dlfflcull  ooaaatk:  oootacl  lana  par-nt 

•*•  Saa  SUfTt  Plaal  Racoounandatlona.  0-l|b».  at 
43-tt 

'•«  Id.  at  «7  iLias 


The  BE  and  Contact  Lens  Studies 
provide  reliable  information  about  the 
relative  cost  and  quality  of  eye  care 
available  In  the  marketplace.  We 
conclude  that  the  evidence  provided  by 
the  studies — along  with  other  evidence 
on  the  record — meeta  or  exceeda  the 
applicable  legal  standards.  In  seeking 
evidence  on  the  need  for  a  rule,  the 
Commiaalon  muat  balance  the  beneHta 
and  coata  of  obtaining  information  that 
anawera  all  queationa  with  certainty.'"* 
In  thia  proceeding,  the  atudiea  were 
aubjected  to  Intense  scrutiny,  but  none 
of  the  studies'  critics  offered  evidence 
that  materially  discredited  the  studies' 
key  findings.  Chxr  confidence  in  the 
soundness  of  the  studies  is  buttressed 
by  cousiueration  of  the  record  as  a 
whole,  which  contains  substantial 
testimony  and  economic  analysis  that 
support  the  conclusions  of  the  authors  of 
the  BE  and  Contact  Lens  Studies. 

///.  Legal  Issues 

A.  Introduction 

A  major  issue  in  this  proceeding  is  the 
extent  of  the  FTC"a  authority  to  declare 
atate  lawa  to  be  unfair  acts  or  practices. 
After  careful  consideration  of  the  legal 
issues  discusfted  below,  we  have 
concluded  that  the  FTC  can,  in 
appropriate  instances,  proceed  directly 
against  unfair  state  restraints. 

B.  Unfairness 

This  rule  declares  certain  state- 
imposed  restrictions  on  commercial 
practice  by  optometrists  to  be  unfair 
acts  or  practices  The  Commission  has 
authority  under  section  18  of  the  Federal 
Trade  Commission  Act  to  prescribe; 

[Rjules  which  define  with  tpeciricity  acts 
or  practices  which  are  urifHir  or  deceptive 
acts  or  practices  in  or  afTectin^  commerce 
(within  the  meanmfi  of  *   '   "  section 
5(a|(l)j'»« 


■°*  Cradll  Practicea  Ruin.  StatemenI  of  Biaa  and 
Purpoaa  40  PR  774a  TiZ  (1964)  in  upholding  tha 
Credit  Practicaa  Rule,  the  court  recognized  the 
danger  in  inaiitlns  that  all  of  tne  Commlaaion'a 
concluiion*  be  baaed  on  rijioroui.  quantitative 
economic  analytia.  and  quoted  language  from  the 
legialative  hiatory  of  Magnuaon-Moaa  indicating  th  it 
the  Commiaalon  it  not  raquired  lo  undertake  a  hill 
•cale  economic  invsatigation  pnor  lo  promulgation 
of  a  rule  "To  do  ao  would  inordinately  delay  PTC 
p-ocaadinga  and  deny  relief  lo  the  oonaumlng  public 
while  Indefinlta  quaatioiu  of  ecotKMnic  predicUon 
were  reaolvad  by  the  Commiaalon  "  Amencan 
Financial  Serv/caa  y  FTC.  TV  P  2d  857.  gM-S7. 
cltimg  HJl.  flap.  No  1107.  «3rd  Cont.  2d  S«m  47 
(lir4)  The  oourt  quoted  laogua^  from  the 
leglalatlva  hlalory  Indicating  that  tha  Commiaalon 
•hould  rely  on  "Iti  beet  aetimate"  of  the  Impact  of 
the  rule  Id  at  BBS-87  dtln*  H.R  Rap  No  1107  a3rd 
Cooa.  Id  Saaa.  47  (1974).  US  Cod*  Con$  »  Admin. 
Stwt  (1B74)  al  77S 

'••15  use  57(aMl)(B) 


When  Congress  created  the  FTC  In 
1914  it  gave  the  Conunission  power  to 
determine  and  prevent  "unfair  methods 
of  competition."  From  the  beginning 
Congress  intended  this  ;>ower  to  be 
interpreted  very  broadly.'"^  Congress 
necessarily  recognized  that  it  would  be 
impossible  to  define  or  even  to  predict 
the  infinite  ways  in  which  the  goals  of 
the  statute  might  be  thwarted. 
Consequently,  Congress  gave  the 
Commission  the  tools  to  deal  with 
problems  as  they  developed.  Although 
the  original  language  focused  on 
competition,  it  was  generally  understood 
that  the  Act  "gave  the  Commission 
considerable  discretion  in  identifying 
unfair  consumer  practices,"'** 

The  Wheeler-Lea  amendments  of 
1938 '"clarified  the  FTC's  authority  to 
reach  acts  and  practices  that  injure  the 
public  as  v.-ell  as  competitors.  Those 
amendments  added  language  to  section 
5  of  the  FTC  Act  to  prohibit  not  only 
"unfair  methods  of  competition,"  but 
also  "unfair  or  deceptive  acts  or 
practices,"  "'In  passing  that 
amendment  Congress  contemplated  that 
the  concept  of  unfairness  would  be  a 
flexible  doctrine,  responsive  to  changing 
ro-ditions  in  the  marketplace.  The 
courts  have  repeatedly  recognized  the 
breadth  of  this  delegation  and  have 
given  the  Commission  significant 
latitude  in  defining  unfairness. '"  In  its 
1980  Unfairness  Statement '"  the 
Commission  set  out  the  principles  that 
currently  guide  the  Commission  in 
determining  whether  acts  or  practices 
are  unfair. 

Those  principles  were  accepted  by  the 
D.C.  Circuit  in  upholding  the  Credit 
Practices  Rule."* The  court's  opinion 


"'Realizing  that  it  would  be  Imposaibie  to  define 
w'.th  ipecificity  all  unfair  practices,  Congresi 
coniidered  and  chose  not  to  enact  a  statutory 
definition  of  the  term  "unfair  method  of 
competition."  See  S.  Rep.  No.  596.  63d  Cong.  2d 
Sess.  13  (1914)  and  HJt  Conf.  Rep.  No.  1142. 63d 
Cong.,  2d  Sess.  19  (1940),  cited  in  American 
Financial  Services  v.  FTC.  787  FJd  957  (1985). 

"See  Averitt  TTie  Meaning  of  "Unfair  Act*  or 
Practjcet "  in  section  B  of  the  Federal  Trade 
Commission  Ad,  70  Ceo  LJ.  225.  230-231,  235. 

'"52  SUL  111  (1938)  (15  U.aC.  46(8Ml)). 

"•Id 

'"Saa.  e.g.,  Atlantic  Refining  Co.  v.  PTC.  381  U.S. 
357.  387  (1985);  FTC  r.  R.F  Keppel » Bros.,  291  U.S.. 
301  310  (1S34);  FTC  r.  RaJodom  Co.,  283  U.&  (MS, 
848(1931). 

"*Sae  Unfaimaaa  Statement  tupra  note  28. 

' "  Amehoan  Financial  Services  v.  FTC,  787  FAl 
957  p.C  Or.  1985).  The  court  found  that  tha 
Commission  liad  itot  exceeded  its  suthorlty  tn 
promulgating  the  rule,  given  that  the  Commission's 
articulated  rationale  comported  fully  with  the 
criteria  sa*  out  In  the  Commission's  Statement  Id.  at 
982. 


noted  that  the  consumer  injury  test 
described  in  the  Commission's 
Unfairness  Statement  was  "the  most 
precise  definition  of  unfairness 
articulated  by  either  the  Commission  or 
Congress."  "♦ 

The  Unfairness  Statement  sets  out 
three  criteria  that  must  be  met  in  order 
to  find  consumer  injury:  (1)  The  injury 
must  be  substantial'  (2)  the  injury  must 
not  be  outweighed  by  offsetting 
consumer  or  competitive  benefits;  and 
(3)  the  injury  must  be  one  that 
consumers  cannot  reasonably  avoid."* 
The  rulemaking  record  demonstrates 
that  the  injury  flowing  from  state 
restrictions  on  the  commertnal  practice 
of  optometry  clearly  meet  these 
criteria."*  As  summarized  supra  in 
sections  n,  B,  and  C,  these  restrictions 
injure  consumers  by  substantially 
raising  the  price  of  eye  care,  by  limiting 
its  accessibility,  and  by  reducing  the 
frequency  with  which  consumers  receive 
it  Further,  no  demonstrable  benefits 
have  been  shown  to  flow  from  these 
restrictions,  nor  can  consumers 
reasonably  escape  their  injurious  effect 

Like  other  rules  promulgated  imder 
the  Commission's  unfairness  authority, 
this  rule  seeks  to  halt  practices  that 
unreasonably  create  or  take  advantage 
of  an  obstacle  to  the  free  exercise  of 
consumer  decisionmaking  and,  in  turn, 
to  a  well-functioning  market "'  Here, 
however,  the  obstacles  are  created  by 
state  governments  rather  than  by  private 
actors.  This  compels  us  to  consider 
whether  the  actions  of  state 
governments  can  be  unfair  acts  or 
practices. 

Through  the  Magnuson-Moss 
amendments  of  1975  Congress  sought  to 
bolster  the  Commission's  existing 
authority  to  find  acts  or  practices  to  be 
unfair, "'During  consideration  of  the 


"•Id.  at  972.  The  court  noted  further  thai 
Congress  bad  reviewed  the  Statement  and  "ha|d] 
not  seen  6t  to  enact  any  more  particularized 
definition  of  unfairness  to  limit  the  Commission's 
discretion."  Id.  at  962. 

"'Unfairness  Statement  supra  note  28  at  5-8. 

"•See  Final  Staff  Report,  L-l,  at  30fr-26. 

"'Unfairness  Statement  supra  note  28,  at  7-8. 
See  also  American  Pianncial  Services.  Inc.  v.  FTC 
787  F.2d  957.  98,  (DC  Or.  1985). 

"'Magnuson-Moss  Warranty — Federal  Trade 
Commission  Improvement  Act  88  Stat  2163  (1975) 
(15  U.S.C  57(a]).  The  afflendm6:<ts  extended  the 
FTCs  unfairness  turisdiction  by  adding  ;hc 
"affecting"  commerce  language  to  section  5  of  the 
FTCA  and  by  granting  rulemaking  power  through 
section  IB. 

Some  commenters  argued  that  nothing  in  the 
Wheeler-Lea  amendments  authorized  the 
Commission  to  find  state  laws  to  be  ttnfalr,  and 
nothing  in  the  Magnuson-Moss  Act  broadened  the 
preexisting  definition  of  unfairness.  See  Post-record 
comment  of  AOA,  M-ITS,  at  25-27  and  Post-reconi 
comment  of  COA.  M-178,  at  22-29.  We  read  the 
legislative  history  of  Wheeler-Lea  as  confirmation 
of  the  principle  that  the  unfairness  standard  must  be 


rulemaking  provisions.  Congress 
repeatedly  acknowledged  that 
Commission  rules  would  preempt 
inconsistent  state  law."* The  legislative 
history  of  Magnuson-Moss  reveals  that 
both  the  sponsors  and  opponents  of  the 
bill  recognized  the  potentially  broad 
reach  of  the  proposed  rulemaking 
authority  and  contemplated  that  this 
power  could  be  used  to  challenge 
existing  laws  directiy.'*  A  conclusion 
that  harmful  state  restrictions  could  not 
be  deemed  "unfair"  would  be 
inconsistent  with  this  Congressional 
understanding.  Since  the  passage  of  the 
Magnuson-Moss  amendments.  Congress' 
attention  has  been  drawn  repeatedly  to 
Commission  rulemakings  that  would 
reach  state  laws.  Each  time  the  Issue 
has  arisen  during  debates  over 
amendments  to  the  FTC  Act  Congress 
has  declined  to  limit  the  reach  of  our 
unfairness  authority  under  section  18.  In 
fact  in  1985  both  the  House  and  Senate 
expressly  stated  their  understanding 
that  the  Commission's  unfairness 
authority  extends  to  prohibiting  state 
restraints  through  rules  such  as  the 
proposed  Eveglasses  D  rule.'*'  Against 
this  legislative  background,  we  beUeve 
that  the  Commission's  unfairness 
authority  is  broad  enough  to  encompass 
state  laws. 

C  Preemption 

Although  the  language  of  the  FTC  Act 
does  not  expressly  address  the 
preemptive  effect  of  Commission  rules, 
it  is  clear  that  Section  18  trade 
regulation  rules  preempt  inconsistent 
state  law.  Under  the  Supremacy  Clause 
of  the  U.S.  Constitution  (Art.  VI,  section 
Z),  federal  law  supersedes  inconsistent 
state  law.  Validly  enacted  regulations  of 
federal  agencies  have  the  same 
preemptive  effect  on  inconsistent  state 


a  broad  one.  That  interpretation  is  then  ttrought  to 
the  legislative  histor>'  of  Magnitson-Mosa  where 
Congress  did  express  its  understanding  tha'  S<>ction 
18  rules  would  preempt  state  iuws 

"•See  Final  Staff  Report  Ul.  st  330-37 
'"117  Cong  Rec  39640  (1971).  See  also  discuasion 
tn  Final  Staff  Report  L-1.  at  339-40 

"'126  Cong  Rec  2066.  2076-77  |1960)  HJl,  Rep. 
No.  99-lBZ  Setb  Cnttg..  Isl  Seas..  0-10  (198SI  and  S. 
Rep.  No.  S»-81, 1st  Sess,  4-6  (1965)  The  bills 
accompanying  these  reports  went  tc  conference 
committee,  tnit  were  never  voted  out.  Earber.  m 
1980.  the  Senate  expresaly  rejected  an  amendment 
sponsored  by  Senators  McQure  and  Melcher 
designed  to  stop  the  Commission  from  chaiiengtrig 
the  kind  of  state  laws  at  issue  in  the  Eyeglaaaes 
Rule  and  In  the  Eyeglasses  D  proceeding.  126  Cong. 
Rec  2066  (1960).  In  defeating  the  McQure-Melcher 
amendment  opponents  argtted  that  state  reguiabon 
of  professionals  was  an  entirely  appropnale  subjecl 
of  FTC  trade  regulation  rulemaking  126  Cong  Rec 
2066  (1980)  (statement  of  Sen.  Metzenbaum):  126 
Cong.  Rec  2076-77  (1980)  (sUtement  of  Sen.  javila): 
126  Cong.  Rec  2077  (1980)  (statement  of  Sra 
Inouye). 
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laws  a*  federal  ttatntAS.  arHi  tn  tiM 
abaence  of  any  cxpbdt  CoapvMlanai 
•(atement  of  intent  to  pi— npt."* 
Whara  thara  la  IrraconciUbla  ooailic< 
b«tw««n  (adarai  and  ktats  rafuUtloa 
and  no  axpraaa  Uafaug*  aboitt 
preemption.'"  Hara  t^t  pwumpttoo  ta 
itatute  or  io  tha  la0aiat)v«  hiatory.  tha 
cuatotnary  Praaumptioo  i»  In  favor  of 
preeptlon.  '**  Hara  that  praaumptloo  ia 
bolatarad  by  tba  lagtaUtiva  blatory  of 
the  MagnuaoD-Moaa  Act  and  by 
■ubae<]uent  court  IntarprstaUona  of 
Commlaaloo  ruiamakina  powar. 

Thoan  coaunantera  «wdo  have  InaiataH 
that  tha  Coramiaalon  cannot  praempt 
atata  laws  abaant  a  dear  Indication  of 
Congreaaional  Intant  have 
mlaundaratood  tba  nature  of  tha 
rulemalilng  authority  delegated  to  the 
Cominiaaion  by  Conffeea  In  the 
Magnuaon-Moaa  Act.'**  A  ahowlng  of 
expreaa  Congreaaional  Intention  to 
preempt  ia  naceaaary  only  where 
Congreaa  dlrecta  an  a^ncy  to  "occupy  a 
fleid'ofragulatioa.'"  In  enacting  tha 
PTC  Act  and  Tttla  n  of  the  Macnuaoo- 
Moaa  Act  Congreaa  did  not  Intend  that 
the  Commiaalon  "occupy  tha  field''  of 
Conaumer  protection '  **  or  antltruat 


-Sm.  •«.  PWaitty  PwkMi  I 
Amu  V  Dm  U  QoMim.  4aa  US.  1«1.  19S-M  (laaQ. 
Sm  alao  dlacuMion  In  nnal  Sufl  Raport  I^L  ■( 
SZ7-JB. 

■•■9m.  M-.  Aiu/  r  UnjtmdStatm.  Sfl  IL&  a«a 

(laasfc  rnm  >.  MJandi  MB  U.A.  aai  (Met;. 

'Xfor  •xaapte.  both  t^  AOA  Md  Am  COA 
cUlmwl  thai  oatHMr  te  laaaMfi  aor  *•  lagala«v« 
hiBtory  ft  MnpiMa^MMi  laaw  ■  ^Mr 
nanlfMUttoa  at  CaayaMtoaal  Mart  to  past  FTC 
nila*  in— iii»H»«  powar  I 
crfAUA.M-17&  It  IO^a( 
of  COA.  M-iraL  a«  n-M.  TWy  f*  aa  to  aMa  I 

oaotalaa  ■■  iMiiM  paal  af  | 
whOa  TlUa  ■  \iA.  matem  la  i 
no  rocli  axpraaa  ivant  llua>a««i.  to  TMa  1 1 
IntaiMiad  lo  oocaor  ■  porttoa  of  (ka  Mrf  af  amraaty 
rafuiaOaa  mrf  itarafDra  aaadad  toa^Maalka 
praamptlva  tffiK-t   ritia  U  anvtaHna  ooiy  ooofllct 
praampOon  Tha  iiaaa  Law  ciiad  by  thaaa 
conuiiaufi  ■wqiilmraUy  aatoUtoaaa  Ikal  aaaflhil 
praampOna  fkrwa  aatoaXlEaljr  kvto  Aa 
Supvaaiacy  dauaa  ra^ar^aaa  of  itof  aayraaa 
('.ncilpaMiuiul  iniani  ID  piaaapl  Saa.  a^  FkMltf 
FtKimral  .Saving  om/  Lmb  Ajv^  r.  Ik  Ia  ( 

4M  u  A  141.  ia»~M  iiaaa);  < 

frwMtrt  Am  n  f  Ajfnru/tura  ktoikatnt  and 
Itargumti^  tootrl.  W7  U  &  4ei.  «a»-'e  (Na4 
rion^  tiaw  a  .Iwgnodp  Onaara,  fac  v  ^u/l  171 

i;s^  tu.  i4S~a|iaBik. 

">  Ik  iMaa  iMttaaa  aoy  liaw  ra^laWw  oa  Um 
•ana  tabjart  aa  Ika  baaral  ra^toMaa  la  >watop<ar< 
•▼an  If  ika  •tala  ripdaWna  Aoaa  aol  iwliirt  wllk 
tha  fadaral  m^ianH  Saak  a«..  Xio  r  Saaio  ft 
Elm  rotor  Corp..  KTI  ()»  na  (latn  to  Liaaiiail  thla 
rula  ciliptara»  cmly  h>v  avaoiAad  typaa  al  (tato 
rattralnia  ob  tha  jMaoarcial  |wa«.eua  of  ( 
Slalaa  ooattoaa  to  hava  broarf  aerkoHly  to  i 
tha  iwactkja  al  iitiiiiMaai  to  ordar  to  laiaaiiard  I 
haahb  ot  < 
IV 

•"Dtol 

Mapmao^Moaa  aotod  Ikal  te  FTC  'IritoaM  ae* 
Intruita  arhata  cam  al  ooaavtoar  kaarf  a(  a  locai 
naiura  va  bainf  aflacOvaly  daall  with  by  Suia  ar 


regulation.  In  fact  In  propoeed 
leglilation  pracadlng  paaeage  of  tha 
Magnuaoo-Moaa  araandmanta.  Coosreaa 
•ought  to  claiifv  the  preempdTe  efiact  of 
Coomlaaiaa  rwee  prannlgatad  nnder 
Magnuaon  Moaa  by  stating  that  the  FTC 
Act  woaid  not  occupy  the  fleld  and  that 
only  inoonjtatant  atata  lawa  woukl  be 
preempted.'**  Throughout  die  period 
when  ruiemaklng  kgiaJatlon  waa  betaig 
conaldered  the  record  ahows  that 
Congreaa  waa  aware  of  the  preemption 
laaue,  Invariabty  aaaumad  that 
Commiaaioa  ralee  would  preempt 
inconsleteBt  atate  law,  and  took  no 
action  to  limit  that  preemptiTe  effect"* 
Coorta  that  have  oonaioafed  and  ruled 
on  the  issue  hare  alao  racognizad  that 
FTC  rulea  pteempt  tnoonalatant  atate 
lawa.  relying  both  on  general  Sopremacy 
Clause  prindplea  and  on  Cangreeainnil 
Intent  in  enacting  the  Ma^iaaon-Moaa 
Act.'»» 

D.  State  Action 

The  atate  actloB  doctrine  of  PoHur  v. 
Brown  '•«  dooa  not  Umit  the 
riiiiiinlaatiin'a  power  under  aectlOD  18 
rulea."'  In  Azhkar.  tha  Supreme  Court 


blib 


locaJ  III  II  Ml— a'  HX  Raf  Na  sa-IKT  tad 
Cai«-ailaaB.«sriV«). 

■^  S.  sai  aial  CM».  ad  Saaa.  loa  (Ursi  Saa  a 
Rap  r4»  et-uat.  urn  Ctm^  ad  Baaa.  B  OSffH 

'"Tha  kte^MatoMoaa  asMMte 
durtna  iJto  Sad  Conyaw  Howarar.  awllii 
had  baas  tofixHlBoad  bi  Qto  two  prvalitoa 
Cooiraaaaa.  Laaiaae* '•■■■dtog  afaaaeaoa 
appaarad  to  i^ia.  brt  art  aM.  ^  ika 
and  aoooapanylna  tofarta.  Aa  a 
■rjumants 

hava  baan  rajaad  tiy  ■  mmbar  of  uiajmaulaia.  Sm 
Bnaf  0/  tiM  Amaricaa  Optoawtrtc  Aaaoctattoa.  AOA 
r  FTC  H-n.  Aaei  A  at  SS.«  lAHirtMMt  to  AOA 
niiiiMaia)  Ow  afafctoialliM  af  all  of  Iha 
laa<k  to  tba  oaaataatoa  Ikat 
tha  tradUknW  piaamKl»a  aflact  of  Maral  rulaa  and 

bdla  and  faporti  laAacto  aoty 
10  dartfy  tlM  (oopa  of  tlM  axlatlna  praamptlTa 
•uthorlty  Saa  Ptoal  Slafl  Raport  Ul.  tl  S»D-tT 
■■■  In  upteidk«  tka  Oadlt  PtacOoaa  Ihiia.  tba 

C-jl  iif  Itf  nh  bi  1  —  iiito  rhainn'ai'"i 

mC  ooociadad  dwt  Ccar«w  tntowM  rrc  roiaa  to 
hava  lliat  piaatoptln  aflact  w^icA  floara  aatiavlhy 
from  •  rapayiaacy  batwaao  tha  Coamteatona  vattd 
•nactmaota  and  alato  la«M.~  TB»  P  ad  tV.  sm  80 
Tha  Court  tn  rrtOianaa  CiMa  Mtoo/  r  /TC  BU 

F  id  saa  (id  Ck.  tarn. 

OD  liaattaa  tha 

Although  tha  Court  ramadad  Ika  i«la  to  toat  oaaa 

bacau^a  l^a  •" ' hmd  not  rtofl— «1  with 

•pactAdty  tha  aiii*  aoto  amti  pncnoaa  larfalad  by 
tha  rula.  tha  oaarl  ndloatod  toat  "naaatluai  of 
pr«amptian  ooaM  ba  mi  wad  wMli  rakaavaly  Littka 
<iifr\adlf.-  H  tha  Citoaai^ito  Idanuftod  daarty  tha 
•eta  tad  pracUoaa  aacoapMaad  by  a  nito.  au  F  2d 
•  (  IB  In  tha  inaiam  rulamaking,  wa  hav»  atnvao  to 
daflna  ttta  wiiaif  acU  or  practioaa  with  aa  much 
•paciflcily  aa  poaa<bl« 

"•  117  US.  HI  (laut 

>•'  Bstk  tha  AOA  aad  COA  bava  aaatamtod  thai 
tha  itoto  acaaa  dacHtoa  a^iphu  to  tha  todaral 
•rtiiraai  laiaa  faoanily  and  ibtoihai  toaat  appiy  to 
tha  FTCA.  Sm  Fualiaaaad  oeaiBaat  of  iha  AOA. 
M  1^  af  aad  PMt-tMotd  uiiManiiit  af  tha  CX)A. 

M-ira^at 


refuaed  to  oonatrue  the  Sherman  Act  aa 
applying  to  the  anticompatttive  conduct 
of  a  atata  acting  through  Ita 
legislat\ire.'**  The  doctrine  haa  never 
been  applied  to  the  Coramiaaion'a 
unfalraeaa  )urladiction  generally  nor  to 
our  rulemaking  authority  in  particular. 
Moreover.  In  enacting  tha  Magnuson- 
Moss  amandmanta,  Congreaa  conaidered 
the  preemption  laaue  and  condodad  that 
Commission  rulea  should  have  broad 
preemptive  effect  To  apply  the  Parkar 
doctrine  to  section  18  rulemaking  would 
frustrate  Congreaaional  Intent '•• 

Important  differences  between  the 
Sherman  and  PTC  Acta  demonstrate 
that  the  policy  reasons  that  lad  the 
Court  to  limit  tha  reach  of  the  Sherman 
Act  do  not  apply  to  our  rulemaking 
authority  under  section  18  of  the  IHTC 
Act  In  conttniing  the  Sherman  Act  the 
Court  recognized  that  if  the  Act  were  to 
be  applied  to  certain  state  actiona, 
wideepread  and  indiacrlminate 
disruption  of  loog-atanding  state 
economic  legislation  would  occur.  Well- 
established  state  economic  regulation 
could  be  dismantled  at  tha  behest  of 
private  tttiganta  with  no  ooanideratlon 
given  to  Important  atate  hitsraata. 
ImpUcit  In  tha  Court's  holding  waa  tha 
realization  that  if  the  Sheiman  Act  were 
to  apply  to  state  action,  private  partlea 
and  state  o£Bciala  would  be  sub^ 
retroactively  to  treble  damagwa  and 
criminal  aanctiaaa  fiar  obeying  otherwiae 
valid  state  lawa.'**  Qven 
Congreaaional  silence  on  the  effect  of 
the  Sherman  Act  on  state  law,  the 
Parker  court  concluded  that  Congreaa 
could  not  have  Intended  such  sweeping 
and  poaaibly  chaotic  resulU. 

Application  of  aectioa  18  rulemaking 
to  state  legislation  would  not  produce 
such  dire  consequences.  First 
challenges  to  state  laws  under  section 
18  can  be  Initiated  only  by  the  FTC  a 
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"•  n7  UA  Ml  fiaaj. 

>  ••  Tha  CotoBtoatooo  ha 
PaHiar  doctitM  appliaa  to  ad|iidtoattaM  brnaght 
undar  Ita  unUir  ■aihoda  of  oompatittaB  authority. 
but  otUy  lo  tte  •xiani  that  tha  uaiatr  irtathoda  of 
compalinon  ihillMei^  oooaiat  of  tradlnooal 
S^arman  Act  vtatadoito.  Saa  Mamodtuteta 
rumilun  f  Piano  Uorwn  Am'*  w.  FTC.  m  PJd  asi 
(lal  Clr  1BB8):  tmOnna  ^bOwuOuii  af  Otttttrf.  101 
FTC  57  180  a.  Si  (ISBSl  In  1887.  both  tha  HoMa 
and  Senat*  paaaad  varuotu  of  PTC  ■uthonztn^ 
lagltiaCioB  that  woM  oodtfy  tha  CommiMton  a 
•  ppluabaa  of  tha  (tala  actioo  doctrtna  to  lU  unfair 
mathoda  of  coa^tatitioe  (unadictiao.  Id  draftuif  this 
lafpalatHm.  howcvar  It  la  clear  that  Congr«»a 
Uitandad  that  tha  Commiuion  a  authonty  ovar 
unfair  acta  or  pracfioa*  not  ba  limited  by  the  atafa 
action  doctrtna.  KR  Rap.  m.  lOOIh  Coo^  lal  Saaa, 

"•Saa  VartuU.  ft-aaayrwn  ofSMm  Low  by  thu 
Fadtral  Trodt  CmnaiMMon.  Itrrs  Daica  L|  Ok.  291: 
Noia.  TN)  5aato  Action  Jbaa^poon  and  Antttrmt 
EnfanrnnmU  Undor  dm  Ptdmnl  Tradt  CoatmimKm 
Act.  m  Hart  Law  Rav  715.  7M-7J8  (1878). 


federal  agency  with  a  mandate  to 
protect  the  public  interest  and  subject  to 
Congressional  oversight  In  contrast 
private  parties  seeking  to  protect  private 
rights  or  enrich  private  pockets  may  use 
the  Sherman  Act  to  challenge  state 
laws.  Second.  FTC  rules  apply 
prospectively,  eliminating  the  danger  of 
imposing  retrospective  penalties,  such 
as  those  available  under  the  Sherman 
Act"*  against  state  officials  or  against 
private  parties  who  have  acted  in  good 
faith  reliance  on  otherwise  valid  state 
laws.'**  Third,  rulemaking  is  a  more 
appropriate  vehicle  for  examining 
whether  federal  or  state  interests  are 
served  by  regulatory  schemes  than 
adjudicative  actions  tmder  the  Sherman 
Act.  Unlike  a  private  action  brought 
under  the  Sherman  Act  rulemaking 
allows  for  participation  by  all  interested 
parties  (including  state  officials)  and  for 
development  of  a  record  that  reflecte  a 
broader  perspective  than  could  be 
achieved  in  private  litigation.  Because  it 
more  closely  resembles  the  legislative 
than  the  adjudicative  model,  rulemaking 
is  more  conducive  to  the  formation  of 
public  consensus  and  compromise. 
Finally,  the  application  of  the  unfairness 
criteria  in  a  section  18  rulemaking 
requires  the  Commission  to  consider  the 
prevalence  of  the  acts  or  practices,  the 
nature  of  the  Injury,  and  any 
countervailing  benefits.  Thus,  a  section 
18  rulemaking  permits  a  review  of  state 
law  that  is  both  more  flexible  and 


"*  Tito  ratroapectlva  panaltlef  prt>vldad  for  under 
tha  Shaman  Act  art  trabte  damagea  and  crtminal 
■anctioiia.  Court*  have  oooaidarad  tba  natura  of  tba 
raraady  and  whethar  tha  ault  ia  brought  by  a  private 
litigant  or  by  the  federal  goveniineni  to  be  relevant 
factor!  in  detennining  whethar  Omgreaa  Intended 
particular  •tatotory  prtyvisiona  to  apply  to  the 
itataa.  Sea  Bmployoet  of  the  Departmenl  v. 
Department  of  Public  Health  and  We/fare.  411  U.S. 
279  (1973).  Cf.  Lafayette  r.  Louitiana  Power  *  Light 
Ca,  439  US.  389  (1977):  New  Mexico  v  American 
Petrofina.  Inc.  501  FJd  363.  387  (9th  Or.  1974). 

In  Employeee.  the  Court  was  conatnilng  the  Fair 
Labor  Standard!  Act.  which  daarty  covered  both 
private  partlea  and  state  govenunent*.  The  only 
queatioa  in  that  caae  wai  whether  the  variou! 
redraa!  provlsloiu  of  the  itatute  were  intended  t>y 
Congreaa  to  apply  to  etate  government*.  The  Court 
coocludad  thai  Coagr«*s  did  not  intend  to  allow 
private  partlea  to  seek  penaltlea  from  !tate 
government!  although  Congreaa  did  intend  to  allow 
the  fadaral  government  to  sue  state  government!  for 
violabon!  of  thl!  act  In  reaching  thla  conduaion  the 
court  waa  influenced  by  the  fact  that  the  penalty 
provisions  "may  saddle  the  states  with  'enormous 
fiscal  burdens.'  and  that  'Congress,  acting 
responsibly,  would  not  be  presumed  to  take  such 
action  silently.'  "  Bmployeet  of  the  Department  r. 
Department  of  Public  Health  and  Welfare.  411  MS. 
279,  304  (Brennan.  |m  dissenting,  quoting  mAiority 
opinion  at  284.  285). 

■ "  Tha  impoaltiao  of  penalties  vnder  the  FTC  Act 
i!  guided  by  PTC  diacretloo,   .aicb  ii  Informed  t>y 
the  public  IntertaL  in  1 4Sa4(b)  of  thl!  rule,  the 
Commiaalon  baa  sUtad  dial  it  will  n^  seek  the 
tanpoaitlon  of  dvil  panaltias  against  states,  state 
agenctoa  or  state  officials  for  vlolatian  of  this  mia. 


potentially  more  protective  of  important 
state  interests  "^  than  is  an  action 
imder  the  Sherman  Act  where  the  focus 
is  exclusively  on  competition  issues. 
Thus,  any  disruption  of  long-standing 
state  economic  legislation  will  not  occur 
unless  careful  review  of  the  evidence 
shows  that  minimal  or  no  benefits  flow 
from  that  legislation.'** 

Moreover,  to  the  extent  that  Parker  is 
a  doctrine  based  on  statutory 
construction,  the  clear  differences  in  the 
legislative  histories  of  the  Sherman  and 
Magnuson-Moss  Acta  support  our  view 
that  Congress  did  not  intend  that  Parker 
apply  to  section  18  rulemaking.  While 
the  legislative  history  of  the  Sherman 
Act  is  devoid  of  indications  that 
Congress  gave  any  consideration  to  the 
effect  the  Sherman  Act  would  have  on 
state  law,'**  the  legislative  history  of 
Magnuson-Moss  is  replete  with  evidence 
that  Congress  conaidered  the 
relationship  between  the  Commission's 
section  18  authority  and  state  law,''*° 

E.  State  as  a  "Person" 

In  order  to  declare  state  laws  to  be 
unfair  acts  or  practices,  we  must  be  able 
to  conclude  that  a  state  or  its  officials 
are  "persons"  within  the  meaning  of  the 
Federal  Trade  Commission  Act 

While  no  federal  court  has  determined 
this  issue  within  the  context  of  the  FTC 
Act'*'  the  Supreme  Court  has  found 
state  entities  to  be  persons  for  the 
purpose  of  the  Robinson-Pa tman  Act  '*• 
and  the  Sherman  and  Clayton  Acts.'*' 
The  Supreme  Court  has  also  found 
states  to  be  persons  under  selected 
provisions  of  the  IRS  Code,'** 


"^  Letter  from  Federal  Trade  Commission  to 
Senator  Robert  Packwood,  Chairman.  Committee  on 
Commerce,  Sdence  and  Transportation,  United 
States  Senate,  March  5, 1962. 

>"  See  discussion  infra  at  *ectioD  IV. 

***  In  a  sulMequent  case,  the  Court  stated  that  the 
legislative  history  actually  contains  some 
statements  expressing  a  Congressional  intention  nol 
to  invade  the  legislative  authority  of  the  states. 
Southern  Motor  Carrien  Hate  Conference  v.  United 
States.  471  U.S.  46,  56  n.  19  (1965). 

'*'  See  discussion  of  unfairness  tupra  st  Section 
m.  a  There  is  also  evidence  to  suggest  that  at  the 
time  it  amended  the  FTC  Act  in  1975,  Congress  was 
aware  that  the  Commission  might  use  its  rulemaking 
power  to  challenge  state-imposed  restrictions  on 
drug  price  advertising.  See  120  Cong.  Rec  36150-52 
(1974)  (statement  of  Commissioner  Thompson). 

•♦'  But  see,  California  ex  rel.  Chritlenten  v.  FTC, 
1974-2  Trade  Cas.  (CCH)  175.328  (N.D.  Cal.  1974). 
vacated  and  remanded,  549  F.2d  1321  (9th  Cir).  cert 
denied  sub  nom.  California  Milk  Producers 
Advisory  Board  v.  PTC.  434  U 5.  876  (1977). 

■«*  fefferton  Co.  Phaim.  Ats'n  v.  Abbott  Lobs,  460 
U.S.  ISa  165-S6  (9183). 

■*•  Lafayette  v.  Louisiana  Pbwer  »  Light  Co.,  435 
U.S.  380,  S94-97  (1978). 

■*«  See.  *.g..  5/ms  r.  United  State:  3G0  MS.  lOa. 
112  (1956):  Ohio  r.  Helvering.  283  US.  380  (1B34). 


In  determining  whether  states  meet 
the  statutory  definition  of  "person,"  the 
Supreme  Court  has  generally  looked  to 
the  legislative  enviromnent  of  the 
statute,  including  such  factors  as  the 
subject  matter,  content  legislative 
history,  and  executive  interpretation  of 
the  statute.'**  In  addition,  the  Court  has 
also  considered  whether  exclusion  of 
states  from  the  statutory  class  of 
persons  would  frustrate  the  purpose  of 
the  statute.'** 

We  have  weighed  these  factors  and 
believe  that  to  exclude  states  from  the 
reach  of  the  Commission's  imfaimess 
authority  would  defeat  the  purpose  of 
the  FTC  Act  The  legislative  history  of 
the  FTC  Act  indicates  that  Congress 
intended  an  expansive  meaning  to  be 
given  to  the  word  "person."  '*' 
Furthermore,  the  finding  that  states  are 
persons  within  the  meaning  of  section  5 
for  the  purposes  of  this  rulemaking  is 
consistent  with  recent  Commission 
decisions  '*•  and  our  reading  of  the 
entire  FTC  Act  and  its  amendments, 
including  the  broad  scope  of  the 
Commission's  unfaimess  authority,  as 
discussed  supra  at  section  II1J3.'** 

TV.  Federalism  Concerns 

As  discussed  above  in  section  III.,  we 
are  persuaded  that  the  Commission  has 
the  legal  authority  to  prohibit  the  state 
restrainta  at  issue  in  this  proceeding. 
Judicious  exercise  of  that  power, 
however,  prompta  us  to  consider 
whether  we  should  act  in  this  instance. 
We  are  keenly  aware  that  this 
proceeding  raises  important  questions 
about  the  proper  allocation  of  power 
between  the  states  and  the  federal 
government  However,  after  careful 
consideration,  we  are  convinced  that 
this  rule  is  a  proper  exercise  of  federal 
power  and  is  consonant  with  the 
principles  of  federalism. 


'•»  Sims,  359  U.&  at  112  and  United  Stales  v 
Cooper  Corp..  312  U.S.  eoa  606  (1941 ) 

'♦•See,  e.g-«uni^r»  Loco/ 28BV  County  af 
Door.  358  US.  354  (1959):  Union  Pacific  /LA  Co  v 
United  States.  313  US  450  (1941);  United  States  v 
California.  297  US.  175  (1936). 

'<'  See  51  Cong  Rec  14.928  (1914)  HJl  Rep  No. 
553,  esd  Cong  2d  Sess  (1914):  HJl  Rep  No  1142. 
63d  Cong  2d  Sess  (1914).  See  also  Final  Staff 
Report.  Ul.  at  363-64 

'*•  See  Massachusetts  Board  of  RegistroOor  tn 
Cytometry.  Docket  No  9196  (Final  Order  |une  13. 
1988)  and  Indiana  Federation  of  DenUsts.  93  FT.C 
321  n.  1  (197S)  (interlocutory  order). 

'*•  The  Commission  took  th*  same  poaitinn  when 
it  promulgated  the  Eyeglasses  Rule  Ststement  of 
Basis  and  Purpose  for  the  Trade  ReguiatKXi  Rule  on 
Adverbsiiig  of  Ophthalmic  Goods  and  Services.  43 
FR  23992.  24004  (1978).  On  appeal  of  that  rule,  the 
court  reaerved  )udgment  oo  the  iaaoe  of  wttether  the 
Commlsskn  could  exeroaa  )uriadicboo  over  the 
sUtes.  American  Optometnc  Ass  'n  r.  FTC.  626  Fw2d 
806  p.C  Cir  I960). 
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B«catu«  wa  an  daaiing  wttli  ctats 
law,  w«  (mv«  proc— d»d  witli  ortraBM 
caution  at  aach  atap  at  thla  raiamaldof. 
Procadural  ■afaguaurda  ara  built  Into 
■ectlon  18  nilamakingi  to  anaura  that  all 
lnl0r«>fted  parHaa  hara  ampia  notlca  ao 
thai  they  h«v«  an  opportunity  both  to 
prvaant  thair  vi«w«  and  avldenca  and  to 
challaoga  Iha  avidanoa  and  viawa 
■ubmltted  by  other  partlea.'**  hi 
daferenca  to  tha  ■ifniflcant  atata 
Intereali  at  ilake,  wa  tolicltnd  tha  viawa 
of  itata  ofRciala  aa  wall  aa  Indoatry 
memban  and  conaumara.  We  gava 
every  conakiaratlon  to  claima  that 
quality  o(  cara  ooooama  jwatlfjr  thaaa 
rt>str1ctkna  and  would  hava  daferrad  to 
any  credibla  ahowing  of  oountarvalling 
benefita.  In  (act  whan  atala  lawa  ara  tha 
■ub|ect  of  a  soctlon  IS  rulemaking,  tha 
Commlaaton  Kaa  required  that  there  be 
an  even  more  ligoroua  ihowlng  of 
conaunMr  injury  and  abaanoa  of 
cuunlervaillng  beneflta  than  la  required 
under  the  Conuniaalon'a  nnfaimeaa 
itandard. '•' 

Nonetheleea,  ai  dlacuaaad  above  in 
■ectlon  (LC,  the  r«cord  contains  no 
parauaiive  evidence  that  commercial 
practice  reatrictiona  hava  any  poaltiva 
effect  on  the  quality  of  cara  coniumara 
receive  or  that  they  promote  any  other 
legitimata  itate  Interest.  On  tha  other 
hand,  tha  record  showa  that  state- 
imposed  restraints  on  the  commercial 
practice  of  optometry  sarloualy  hinder 
the  provision  of  eye  care  to  consumers. 
These  restraints  impose  subatantiai 
costs  on  consumers.  The  primary  afiect 
of  this  regulation  la  to  protect  one 
category  of  providers,  primarily  solo 
practitioners,  from  competltioa  hom 
high  volume  cheln  firms — at  an  annual 
cost  to  conaumara  of  milUona  at  dollars. 
This  stifling  of  competition  not  only 
leads  to  higher  prices  and  leaa  aye  cara 
for  consumers  today,  but  delays  the 
development  of  mure  innovative  and 


"•ThetaMnii'oP  Mm 
■ddinoMi  aafcaBaHa  b«f 
Iha  AdneeMMit**  Plu<»»fci«  Act 

•ddiltonal  liMiinf  raquiraa^Ms  m 
»ay%m  M  rwtow  by  tW  aom^  U  VXC  Va  tm 
■lao  Vmkatl.  f»i«eyfMi  ofSlatm  Law  by  lt» 
Fmitral  Tnmdt  Cjmtmlmtot.  tV7«  O^a  L|.  •«  MS- 
U.  Note,  rtm  SUii»  AcUtm  RxempOom  ami  AMrtnml 
Enfiwrwamml  iindar  Ow  Ftdmrol  Tmdm  Camauauion 
Al^  as  liar*  L  R««  nik  74S-4S  |lC7«i 

' * ■  laVm  brtm  Padwd  TVMia  rnwliilnn  (o 
Senator  Ro6ar<  ("rkwuMil  Ckae^M^  CaiBBMtaa  on 
Ciii—im.  SoaKa  mmd  Tn 
Slalaa  Sanata.  M«rc^  k,  laai.  C)v  i 
ramarflaa  ■arBallT  ••aitaUa  lur  TtalaHoaa  al  !ka 
m'  Act  la  ■  hottuw  »«a«llii  at  am  nnjipilWiM 
thai  tha  araoaa  id  tlataa  aad  Ikatr  ii<tlrta>i.  m 
u\H)  immi  ta  a«t«iaa  hj  pi»»a«a  tittmima,  ■««  ie«r<al 


coai-effactlYa  wajra  of  providing  servicea 

tomorrow. '•• 

While  w«  are  ooovlnced  of  tha  injury 
that  these  reatrictiona  cause,  wa  ara  also 
mindful  of  the  states'  traditional  role  in 
protecting  the  health  and  welfare  of 
their  cltiaana.  Therefore,  we  have 
drafted  this  rule  narrowly  so  as  not  to 
Intrude  gratuilouBly  on  tha  legitimate 
exercise  of  the  pobce  powers  of  the 
state  '••  The  extent  of  our  "intrusion"  Is 
carefully  limited  to  those  regulations 
that  have  been  shown  to  be  unfair,  and 
should  not  Interfere  with  the  states" 
ability  to  protect  their  citlrens  from 
deceptive  or  abusive  practices  by 
optometrists  or  to  ensure  that  high- 
quality  optonwtric  care  la  provided. 

What  the  rale  doee  challenge  Is  state 
regulation  that.  In  effect  InatJates  local 
optoiaetrlata  from  ootnpetitioa  from 
large,  prioe-cooipetltlve  chain  flrma, 
moat  of  which  operate  Interstate."* 
Thus,  this  rule  tntrudea  on  no  traditional 
state  Interest  Rather,  it  repreaenta  an 
appropriate  exerciae  of  the 
Commission's  responsibility,  grounded 
In  the  Commerce  Clause,  to  protect 
markets  from  unfair  or  deceptive  acta  or 
practices. 

By  empowering  the  federal 

?;ovemment  to  regulate  commerce,  the 
ramers  clearly  sought  to  limit  the  extent 
to  which  states  could  restrict  the 
development  of  Interstate  markets.  Such 
limits  were  originally  seen  as  necessary 
to  protect  tha  naacent  national  economy 
from  the  prolectlanlst  actioaa  of  the 
states,  which  the  framers  feared  would 
lead  to  a  daetnictiTa  cycle  of 
discnmination  agalnat  oat~of-state 
goods  and  the  retaliation  that  would 
inevitably  result. '••  That  some  poUcy  of 


Infro  u>  I 


'••  For  o«ar  tktoty  y— w  «ohoUf»  hara  iiiUf  «1 
lan(«ii  al  tbm  *artaa  way*  la  arteiA  ■nawtn  aUta 
acunomic  laniialtw     a 
tha  commarcial  practioa  ot  i 
oparatlan  of  maikati  aa 
P  VaifcaiJ.  Stmrn  Actum.  Utm  Ainnai  and  Antitrmt 
R^Omcljona  an  Pnrktr  r  Brown.  7%  Col.  Law  Ra* 
U8  |ia7»k:  C-  SM#ai.  Tha  Ttmary  of  Enrnnrntc 
lUgukiOom.  I  Bail  I  Mcom.  k  U^at.  9c  1  (1071^  W 
C^UItara.  ktdjnduaJ  /Vaa<ii  aad  Gnrmrrmmmtal 
Km  tram  tt  (laee) 

'  *'  la  raiyania  to  tha  caaittaoary  mamsa  of  Ika 
Court  al  Appaali  ta  tha  Bjraataaaaa  RaU.  wa  ka*« 
draflad  Ihla  ndb  !•  (boh  owrawly  oa  low  ipadftc 
•raaa  of  oammartiai  pradtoa.  la  ramaadlna  tha 
•dvarnaias  iwtiuM  al  ika  lula.  Ika  Coon  auiad 
that  tha  CoMBlaaloB  had  piaaiaplaii  tha  wbola  fWUl 
of  i>phlhahmtc  advartUin^  and  ao  had  "at  laaal 
<pproa<_h«d  tha  oular  bouodarlaa  of  Ui  authority  ~ 
aZB  P  ad  aaa.  na  Tha  Court  want  oo  ID  lUta  (hat 
anawao  lo  ^amOona  ra^ardlns  praamptlon  and 
•lata  adtaa  "nay  dapaad  oa  1^  aKfant  to 

whicji  •  (adarai  ragalaHaw  (ratmitoaaty  mtiatlaa  ob 
tha  aiarciaa  af  polum  puwan  irf  tha  atataa-'  Id 

■  **  Wh<la  on  th«lr  faca  tttaaa  laatitcnum  do  rnai 
di«<:runmala  •sainai  ouiK>r«tala  prortalara.  tiwy  Is 
fat.t.  hava  a  ilii^inaalliaaalalj  haaaM  aflac<  oa 
high  voluiaa  practicaa  that  oparala  talaraUta 

'  ••  Uaaarlka  Antdaa  a(  Caafa«tBfattaB.  aooa 
•Ulaa  aaeiMad  la  utn»ii«inlat  adtvlttaa  1^1 


limiting  state  authority  over  Interstate 
markets,  underlying  the  Commerce 
Qause.  favors  Conraiaalon  action  here 
to  prevent  statea  from  denying  interstate 
ophthalmic  providers  acceaa  to  local 
markets  when  the  evidence 
demonstrates  that  the  states'  asaerted 
basis  for  such  actions — to  protect 
citizens  from  poor-quality  ophthalmic 
care — has  no  subetanbal  basis  in 
fact'" 

In  providing  the  Commisaion  with 
Section  18  rulemaking  authority, 
Congress  has  made  a  iLmitsd  delegation 
to  the  FTC  of  its  legislative  authority  to 
protect  consumers  from  acts  or  practices 
that  unreasonably  Interfere  with  the 
efficient  functioning  of  interstate 
markets.  Wa  And  that  the  existing 
restriction*  on  commeraal  practice  are 
designed  to  and  do  impede  the  efficient 
flow  of  Interstate  commerce,  and  that 
they  Impose  significant  costs  on 
consumers  without  providing  any 
countervailing  beneflta.  Thus,  they 
constitute  the  kind  of  unfair  acts  or 
practlcee  that  Congreaa  authorized  the 
FTC  to  challenge  In  section  18 
rulemaking. 

We  also  believe  that  promulgation  of 
this  rule  is  consistent  with  a  recent 
Executive  Order  on  federaliam. '  *''  That 
Order  sets  out  certain  policymaking 
criteria  to  guide  executive  agencies  in 
the  formulation  of  federal  policy.  In 
particular,  the  Order  directs  executive 
departments  and  agencies  to  act  in  strict 
adherence  to  constitutional  principles 
and  tfanit  the  policymaking  discretion  of 
states  only  where  there  la  clear  and 
certain  oonatitutional  authority  and  only 
where  there  Is  a  problem  not  merely 
c:ommon  to  the  states,  but  national  in 
scope.  In  addition,  the  Order  directs  that 
any  regulatory  preemption  of  state  law 
be  limited  to  the  minimum  level 
necessary  to  achieve  the  objectives  of 
the  statute. 

While  the  FTC  is  not  bound  by  the 
requirements  of  this  Order,  we  believe 


thraalaMd  •«  aflact  tha  ili  i  aiuyil  of  a  vital 
Interaiala  aoeaamy  For  axaoftla.  Naw  Yort 
Inpoaad  port  laaa  and  totma^  dattaa  oa  vaaaeia 
troa  CoaBactkaA  ai^  Naw  )«ney.  tacraaMng  tfaa 
ooat  of  fam  pradaoto  ooatag  froa  Ikoaa  two  tuia*. 
In  ratahattoa.  Naw  (anay  laxad  tha  pn>|iarty  for  tha 
hshthmaa  at  Sawly  Hook  that  Ham  Yori  had  balil. 
whila  Cooaacttcul  aaK^aata  aaapanded 
commarcUi  daallnei  with  Naw  Yoti  for  ona  yaar 
and  Impoaad  (Inaa  oa  thoaa  who  itlaiaBariiad  the 
boycott  A  Ctaaacta.  Am—nam  CommarctaJ 
LagiaJmUom  Bafora  17m  IM-IJS  (ISIO).  Saa  alao  C 
P  Naltaia.  Tha  ffinaijpaiii'a  of  a  NattooaJ  Economy. 
1775-1813.  71-73  IKTTT) 

■  ••  Wa  taka  no  poaltlae  oa  wiiathar  tha 
oommardai  pfactica  iaa«ialuti  that  ara  the  lublacl 
of  thi«  raiamaklat  oauld  ba  challan^ad  aaccaaaiuUy 
by  privala  parttaa  uatns  •  Coaaarca  Claaai  thaory 
and  Iha  avktaaoa  oa  thla  raoord. 

'•'  Kxac  Odar  ^4o  1LS1I.  52  PR  41flSB  (18*7) 


this  rule  confarms  to  the  policymaking 
criteria  onthned  in  the  Order.  We  have 
proceeded  under  die  dear  and 
enumerated  power  of  Coogress  to 
protect  intentate  commerce.  The 
legislative  hiatory  of  die  Magnusoa- 
Moss  amendments  and  aabaequent 
Congreaaional  action  provide  clear 
authority  for  tfaia  role.  We  have 
identified  a  serious  problem  amenable 
to  solution  only  at  the  national  level:  we 
have  carefully  examined  the  pro&red 
claims  of  state  interest:  and  we  have 
fashioned  a  narrowly  drawn 
deregulatory  respoose  that  does  not 
intrude  on  the  legitimate  interests  states 
have  in  protecting  the  health  and  safety 
of  their  citizena. 

V.  Section-bySection  Analysis 

The  following  section-by-section 
analysis  explains  the  intended  scope 
and  meaning  of  each  of  the  rule 
provisions  adopted  by  the  Commission. 

Section  4SflLl:  De&nitlona 

This  section  defines  certain  terms 
used  in  the  rule.  Many  of  these  terms  are 
contained  in  the  Eye^sses  Rule  and 
relate  to  the  preecription  release 
requirement  The  rale  makes  some 
modifications  to  terms  used  in  the 
Eyeglasses  Rule  and  includes  some  new 
de^tions. 

Paragraph  (a):  The  term  "patienr  has 
been  substituted  for  die  term  "^uyer"  to 
conform  more  closely  to  industry  usage. 
The  term  covers  anyone  who  has 
undergone  an  eye  examination. 

Paragraphs  fbj,  (c),  and  (d)  remain 
unchanged  from  tlie  anginal  rale 
definitions. 

Paragraphs  (e)  and  (f)  replace 
S  4Se.l(h)  of  die  Eyeglasaea  Rule.  The 
specific  terms  "o|i^tlialBologist"  and 
"optometriat"  in  paragraphs  (e)  and  (f) 
have  been  subatituted  for  the  general 
word  "refractioniat"  osed  in  1 4S(Ll(h)  of 
the  Eyeglasaea  Rule  to  define  those 
categories  of  providers — Doctors  tA 
Medicine,  Osteopathy  and  Optometry — 
who  are  qualified  under  state  law  lo 
perform  eye  examinationa.  This  diange 
was  made  for  two  reaaona.  First  the  use 
of  the  term  "refractionist"  in  the 
Eyeglasses  Rule  has  cauaed  confuaion 
because  it  is  not  generally  oaed  by 
consumers  or  by  industry  members. 
Second,  the  provisions  of  the  Eyeglasses 
U  Rule  relating  to  commerdal  practice 
apply  to  optometrists,  not 
ophthalmologists.  The  term 
"refractionist"  Las  been  deleted  so  that 
this  distinction  is  clear. 

Paragraph  fgj:  The  definition  of  the 
term  "person"  has  been  changed  1  his 
term  was  originaUy  used  in  9  456.6  of 
the  Eyeglasses  Rule.  That  rule  proviaion 
is  no  longer  in  effect  so  the  origiaal 


definition  of  the  terra  is  no  longer 
relevant.  The  term  "person"  is  now  used 
only  in  the  rale  provisioiu  concerning 
commercial  practice.  The  definition  has 
been  changed  to  nuike  it  clear  that  the 
term  covers  any  individual,  partnership, 
corporation  or  other  entity,  whether  or 
not  the  FTC  has  jurisdiction  over  die 
"person." 

Paraffnph  (h):  The  term 
"prescription"  is  defined  as  those 
specifications  neceaeary  to  obtain  lenses 
for  eyeglaaaes.  Thus,  under  the  rule,  the 
prescription  that  is  released  to  the 
patient  need  only  contain  the  data  on 
the  refractive  status  of  the  patient's  eyes 
and  any  information,  such  as  the  date  or 
signature  of  the  examining  optometrist 
or  ophthalmologiBt  tliat  state  law 
requires  in  a  legally  fillable  eyeglass 
prescription.  The  definition  deletes  all 
references  to  contact  lenses.  This 
change  ia  intended  to  end  the  confuaion 
generated  by  the  definition  in  the 
Eyeglaases  Rule  concerning  the 
obligation  of  optometriets  and 
ophthalmologists  to  place  the  phrase 
"OK  for  contact  lenses"  (or  similar 
words]  on  eyeglass  prescriptions.  No 
such  obligation  exists  under  the  rule. 
This  change  will  alao  clarify  the  fact 
that  the  prescription  release  requirement 
does  not  affect  state  laws  regulating 
who  is  legally  permitted  to  fit  contact 
lenses.  This  change  does  not  affect  the 
requirement  that  optometrists  and 
ophthalmologists  offer  prescriptions  for 
lenses  for  eyeglasses  to  all  patients 
whose  eyes  they  examine,  including 
those  patients  who  wear  or  intend  to 
purchase  contact  lenses. 

Paragraph  (i):  The  definition  of 
"optometric  services"  is  new.  It  is 
intended  to  cover  the  full  range  of 
services  which  may  be  provided  by  an 
optometrist  under  state  law.  The  precise 
meaning  of  the  term  may  vary  slighdy 
from  state  to  state  since  states  define 
the  practice  of  optometry  differently. 
The  term  only  indudes  services 
provided  by  an  optometrist  not  by  other 
professionals  such  as  ophthalmologists 
who  may  also  be  licensed  under  state 
law  to  provide  such  services. 

The  new  term  is  needed  becauae  the 
terms  in  the  rale  as  originally  proposed 
did  not  cover  the  full  range  of  services 
which  may  be  provided  by  optometrists. 
The  term  "ophthalmic  services,"  aa 
defined  in  S  45e.l(d).  covers  only  the 
measuring  and  fitting  of  eyeglasses  or 
contact  lenses  subsequent  to  the  eye 
exam.  The  term  "eye  exanunation,"  as 
defined  in  S  456.1(b),  covers  tests  and 
procedrres  to  determine  the  refi'active 
status  of  the  eyes.  Optometrists  are 
licensed  to  perform  other  services, 
however.  For  example,  optometrists  may 
prescribe  eye  exercises  to  deal  with  eye 


muscle  problems  or,  in  many  states, 
prescribe  topically  applied  prescription 
drugs  to  treat  certain  forms  of  eye 
disease.  All  such  activities  are  included 
imder  the  term  "optometric  services." 

Section  456.2:  Separation  of 
Examination  and  Dispensing 

This  section  requires  that  optometrists 
and  ophthalmologists  give  prescriptions 
for  eyeglass  lenses  to  their  patients 
immediately  after  coospleting  an  eye 
examination.  Except  for  minor  chauoges 
in  terminology,  this  section  is  identical 
to  the  prescriptian  release  requirement 
contained  in  the  Eyeglasses  Rule 
(originally  |  456.7). 

Paragraph  (d)  addresses  the  use  of 
waivers  or  disclaimers  of  Habtbty.  As 
the  C<mimission  makes  dear  in  its 
dedaration  of  intent  ({  456.5(c}),  the  rule 
does  not  impose  UabOity  on  an 
ophthalmologist  or  optometrist  for  the 
ophthalmic  goods  and  services 
dispensed  by  another  individual 
pursuant  to  the  ophthalmologisf  s  or 
optometrist's  prescription.  By  its  terms, 
the  rule  proscribes  only  "waivers  or 
disclaimers"  of  the  physidan's  or 
optometrist's  own  re^ionsibility.  The 
Commission  has  inteipreled  this  portion 
of  the  rule  to  pennh  nondeceptive 
affirmative  statements  concerning 
responsibility.  For  example,  a  written 
statement  that  '*the  person  who 
dispenses  your  eyeglasses  is  responsible 
for  their  accuracy"  would  not  violate 
§  456.2(d).  However,  such  an  affirmative 
statement  cannot  be  coupled  with  a 
waiver  or  disdaimfj  of  the  optometrist's 
or  ophthalmologists's  own  liability.*** 

Section  456.3:  Federal  or  State 

Employees 

This  section  (originaUy  §  4S6JI  of 
Eyeglasses  Rule)  deletes  references  to 
the  remanded  portions  of  the  Eyeglasses 
Rule  and  clarifies  the  intended  effect  of 
this  section.  "Hiis  section  exempts 
practitioners  who  work  for  any  federal, 
state,  or  local  government  agency  from 
the  rule's  prescription  release 
requirements.  If  practitioners  work  only 
part-time  for  the  government  the 
exemption  only  applies  when  they  are 
engaged  in  their  govenimental  duties. 

Section  456.4:  State  Bans  on  Commercial 
Practice  '•" 

Paragraph  (aKl):  Lay  Association. 
The  purpose  of  this  section  is  to 

■**  43  FR  «B2SS-4e297  (IB78) 

'**  State  barn  may  ariaa  frooi  a  variety  of 
iourcea:  itatntM.  ragulatiaaa,  anatnay  smwiJ 
optnions,  coorl  opinioDs,  and  antunamwt  poiicy 
dedaiona  by  atata  txwnla  and  oflMf  atata  tgiiiriai 
RegiTtlleaa  of  the  method  oaed  or  the  itate  vtity 
Involved  the  rale  prohibfia  aach  two*. 
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invnlidata  state  prohlblttuni  on 
optometrlsta'  antarlng  Into  certain 
deatgnatad  buatnoaa  aaaociatlona  w\\\, 
nonoptometrista  that  make  It  posalble  to 
piDvldfl  optometnc  aervlcea  and 
ophthalmic  gooda  and  a«rvicea  to 
conaumera  In  more  efficient  ways. 

Aa  originally  propoaed.  {  4M4(a||1| 
proaciibed  state  prohlbltlona  on 
amployer^mployee  or  other  buainess 
relatlonahipa"  b«rwe«n  optometrists  and 
nunoptometrlata.  However,  we  realized 
that  tnla  language  would  leave  some 
uncartainty  In  the  mlnda  of  lawmakers 
and  practltlonflrs  as  to  tha  scope  of  the 
rule.'*'  We  have  narrowed  the  lan^iuage 
of  i  450.4(a)(1|  to  make  It  an  unfair  ad 
or  practice  for  stales  to  prohibit  those 
specific  typea  of  associations  that  the 
record  damonatratea  are  critical  to  the 
development  of  commercial  practice:  (1| 
The  employment  of  optometrists  by  lay 
persona  or  corpora  bona  to  provide 
optometric  servlcea;  (2)  partnership 
agreeraenta.  |olnt-ownership  or  equity 
participation  agreements,  profit-anaring 
agreementa.  or  franchlae  agreements  '*' 
between  optometrists  and 
nonoptometrista  jmcludlng  those  that 
involve  tha  sharing  of  revenues  betwe«n 
optometrists  and  nonoptometriata)  fur 
the  purpoae  of  providing  optometnc 
services  or  ophthalmic  gooda  or 
services;  or  (3)  the  leasing  of  office 
■pace  by  optometrists  from 
nonoptomethsts,  including  the  payment 
of  rentala  on  such  leases  based  on  a 
percentage  of  the  optometrist's 
revenues. 

The  record  also  demonstrates  that  lay 
control  over  the  business  aspects  of  an 
optometric  practice  is  an  integral 
element  of  commercial  practice 
Subaection  (v)  Invalidates  thoae  state 
regulations  that  prevent  lay  persons  or 
corporations  from  controlling  those 
business  aspects  of  a  practice  that  the 
record  demonatrales  have  no  effect  on 


'**  Por  •xampta.  •oms  oaaoMalari  ■rguad  thai 
tha  ortguial  laafita^  waa  bmad  hknuIi  to 
•noompaM  raauUtkna  hajinlna    cappuia  ind 
ilawlng"  and  ruhml  irrannaiiMnta  WhlW  In  autne 
inataacaa  Mch  rapilitiowa  mmy  ba  unoixMlltunonai 
raatraiDta  on  ooauwrcial  ■paach.  tha  niia  lanauaa* 
makaa  cUmt  that  iHa  ruia  iluaa  not  oovar  luch 
prohltxtkma 

'  * '  Typtoally  ondar  an  optamatrtc  frandiialns 
•rran^iaaat  IW  OfMomatnal  pay*  tha  franchlaar  for 
•  ipaclflad  M4  oi  fooda  or  Mrncaa.  which  tnlghl 
inchola  tha  aaa  at  tha  fraochiaar  •  trada  nanw  and 
tradanariia.  tha  banaflla  M  ita  foodwiU.  provan 
malhod  al  dotag  huatnaaa.  'oluma  dlaooiinta  im 
•quipmaiit  aod  tnTaniory  flnanclna  aTaliabte 
Ihrouah  tha  franrhlaaf  and  participation  In  tha 
franrhlaar'i  Mhrartlainc  pnv^m  The  franchiaar 
ratalna  uuntrui  o««r  many  aapacta  of  tha 
franchiaaa'i  buatnaaa  oraamiaUon.  auch  aa  ufTlca 
(laat^L  lla^  itockad.  aiv<  (niiuiBiim  quality 
•landarda.  |  Soilah.  Atlaraay  iLH  Taafla  Corp  .  Tr 
IJSa-Tt  cf  P  Zatdman.  Anornay  Natkmai 
Franrhtii  Aaaodatlon.  Tr  Jei  (daaoibli^  attrlbulaa 
o<  franchlamg  apaananta  (HMraUyl 


quality  of  care— e.g..  setting  of  fees. 
salaries,  or  minimum  ofRce  hours: 
location  of  the  practice:  choice  of 
suppliers  of  material  equipment 
services,  and  laboratory  work, 
establishing  minimum  quantities  of 
materials  in  stock  and  minLiium 
equipment; '••  advertising,  pmmotion. 
and  marketing  practices,  accounting  and 
rinanclal  practices:  office  design,  decor, 
and  maintenance:  and  other  activities 
that  involve  business  judgments  to  a 
similar  degree. '••  As  discussed  more 
completely  herein,  this  provision  of  the 
rule  does  not  prevent  states  from 
passing  regulations  concerning  these 
business  aspects  of  optometry  It  simply 
prevents  the  states  from  mandating  that 
optometrists  alone,  and  not  lay  persons 
or  corporations,  must  make  these 
decisions. 

Finally,  the  language  of  this  provision 
makes  dear  that  the  only  affiliations 
covered  by  |  4M.4(a)(l)  are  afTiliations 
for  the  purpose  of  "providing  optometric 
services"  or  forming  entities  whose 
businesa.  in  whole  or  part  Is  providing 
optometric  services  or  ophthalmic  goods 
and  services  to  the  public."  The 
inclusion  of  this  language  makes  clear 
that  affiliations  for  anything  other  than 
this  stated  purpose  are  not  covered  by 
the  rule  '•« 


'*■  ()t>viouaiy.  thaaa  aunlmuai  alandardi  would 
liava  to  accord  with  any  Mata-Unpoaad  •tandarda 
Inr  optooMtrk:  practtoa  PunharsM)**.  andar  tha  rala. 
•lataa  could  raqiiin  thai  optonwUtatj  ba  parmittad 
to  havt  aquipmant  and  arvanlary  abova  tha 
minimum  inral  aatabliahad  by  the  lay  paraon  or 
corporation 

'"  TSa  raoord  aaubliahaa  thai  oorporation* 
which  aaaodata  with  ofXcmatrtata — tor  axampia.  by 
•mpliiyuis  optomatnati  or  aotanng  into  franchtaa 
■sraantanla — whara  conantly  pti niltlad.  commonly 
cantr>l  thaaa  aapactt  of  tha  biiitinai  S*a  e  S- 
NACK1  H-TSa.  al  »-«Oaod  Appandlcaa  I  K.  L  and 
M  ( >th«r  andaooa  on  tha  noori.  aaa  tupra  section 
II  C  .  demonatrataa  that  aaaodaUona  t>atwa«n 
ofilumatnit*  and  Lay  paiaum  hara  ix)  advene 
unpad  on  tha  quality  ai  care  available  tn  the 
ma  rial 

'"  For  axampia.  the  rule  waa  nevw  Intended  to 
addraaa  oomBardal  practioaa  by  ophthatmolofpati 
Tha  raoord  *v  idanoa  oantan  on  cooiinaraal 
oplomatnc  practlca.  thara  la  littia  ntdanca 
concamlnf  nrapmaraai  practJoa  t>y  oplhaimola(Ut». 
I'ndar  tlua  provlaioCL  ophlhaimolo^ati  alao  may 
tntar  into  afDIlattans  with  afXomatrtat*  for  the 
purpoaa  of  providlna  afKomatnc  aarvlcaa  or 
ophthalniic  gooda  and  tarrtoaa  to  tha  public 

The  term  "Milan  '  alao  appear  ad  in  tha  propoead 
lanau'D*  of  I  4aa44aH1>.  Sellan  waa  deflnwl  to 
Include  opilclana  Aj  a  raaulL  tha  rule  a*  orlflnaliy 
prupoaad  would  itava  prohlbltad  alata  reatrainta  on 
lay  penona  amploying  lor  otherwiae  afniutlns  with) 
"•altan  "  Tha  raoord  ahowa  that  the  law  of  only  ooa 
•lata  protilMla  wnch  afflllatiana.  and  do  evidence  or 
commanis  wan  aubaittad  abo«t  Ihta  raatnctMKi. 
C^onaaquantly  we  imcUm*  to  emawl  the  nile  to  auch 
•  raatnctun. 


The  rule  does  not  interfere  with  a 
state's  abihty  to  adopt  or  enforce  any 
law  or  regulation  that  addresses  specific 
harmful  practices  anting  from  lay 
association.  For  example,  the  rule  does 
not  interfere  with  a  state's  ability  to 
prohibit  improper  lay  control  of  the 
practice  of  optometry  or  the  professional 
judgment  of  an  optometrist  where  the 
terms  "practice  of  optometry"  or 
'professional  judgment"  do  not 
encompass  those  business  aspects  of  a 
practice  described  In  subsection  (v). 

The  rule  does  not  affect  the  ability  of 
the  states  to  prohibit  the  use  of  certain 
compensation  schemes.  For  example, 
states  could,  if  they  were  so  inclined, 
prohibit  employers  of  optometnsts  from 
setting  quotas  for  the  number  of 
examinations  that  optometrists  must 
perform.  States  could  also  choose  to  ban 
the  payment  of  commission  based  on  the 
number  of  examinations  given  or 
prescriptions  written  by  optometrists. 
The  evidence  in  this  record  does  not 
establish  that  commission  payments 
provide  clear  consumer  benefits  or  that 
they  result  in  no  consumer  injury."* 

States  may  also  establish  minimum 
standards  of  competence  or  honesty  and 
discipline  those  optometnsts, 
commercial  or  not  who  fail  to  meet 
those  standards.  In  short,  under  the  rule. 
states  retain  broad  authority  to  regulate 
the  commercial  and  traditional  practice 
of  optometry  in  order  to  protect  the 
health  and  safety  of  their  citizens  and  to 
prevent  abuse  of  consumers. 

Paragraph  (a)(2):  Branch  Offices.  The 
rule  allows  optometrists  to  own. 
operate,  or  practice  in  any  number  of 
offices.  Corporations  or  other  entities 
which  offer  optometric  services  through 
affiliations  between  optometrists  and 
lay  persons,  as  allowed  by  {  456.4(a)(1) 
of  the  rule,  would  also  be  permitted  to 
own  or  operate  any  number  of  offices. 

The  rule  also  prohibits  states  from 
requiring  optometrists  to  remain  in 
personal  attendance  at  each  branch 
office  for  a  specific  percentage  of  the 
time  the  branch  is  open.  Such  a 
requirement  effectively  limits  the 
number  of  branch  offices  that  an 
optometnst  may  own  and  therefore  is 
prohibited  by  the  rule. 

However,  as  i  456.5(a)  makes  clear, 
the  states  retain  broad  authority  to 
regulate  health  and  safety  and  to 


"'  in  contraal  to  u  franchise  or  laasing 
srTannemanL  for  exsmple.  wtierr  an  oplomemst 
pays  a  percent*^  of  his  groas  revenue  to  the 
franchiaar  or  laeaor.  oobubumoo  payments  entail  a 
payment  to  an  optooiatnst  which  vartaa  depending 
upon  tha  numbar  of  eyeflassea  sold  or  revenue 
fenaratad  by  tha  optometrist  The  former  creates  no 
incantive  for  tha  optometrist  to  overpreacrlbe  while 
tha  latter  arfuabty  doaa 


prevent  consumer  abuses.  For  example, 
states  could  require  that  optometric 
services  or  ophthalmic  goods  or  services 
provided  at  each  office  be  supplied  only 
by  a  person  qualified  to  do  so.  As 
another  example,  states  could  regulate 
the  services  provided  at  each  office  by 
requiring  minimum  eye  examination 
procedures,  minimum  office  equipment 
or  a  specific  level  of  sanitation. 

Paragraph  (a)(3):  Mercantile 
locations.  This  provision  allows 
optometrists  to  locate  their  practices 
inside  retail  optical  stores,  department 
stores,  or  other  mercantile 
establishments.  Optometrists  can  also 
locate  in  shopping  malls  or  adjacent  to 
optical  retailers.  Under  the  rule 
corporations  and  other  entities  that  offer 
optometric  services  by  employing 
optometrists  or  otherwise  affiliating 
with  optometrists,  pursuant  to 
§  456.4(a)(1)  of  the  rule,  can  also  locate 
in  mercantile  locations. 

Consequently,  the  rule  also  eliminates 
so-called  "two^loor"  or  "side-by-side" 
requirements,  which  are  frequently  used 
to  prohibit  optometrists  from  locating 
directly  inside  mercantile 
establishments.  These  requirements 
mandate  separate  offices  for  the 
optometrist  and  the  optician,  including, 
in  some  instances,  separate  doors  and 
duplicate  fadiities  and  partitions 
between  the  two  offices.  Under  the  rule, 
states  could  not  require  separate  offices, 
separate  entrances,  duplicate  facilities, 
or  partitions. 

Finally,  as  S  45e.5(a)  makes  dear,  the 
rule  is  not  intended  to  interfere  with  the 
state's  ability  to  enforce  general  zoning 
laws  or  any  law,  rule,  or  regulation 
which  prohibits  the  location  of  an 
optometric  practice  in  an  area  which 
would  create  a  public  health  or  safety 
hazard. 

Paragraph  {a)(4):  Trade Namea.^** 
The  rule  iirvalidates  state  prohibitions 
on  optometrists'  practicing  under  any 
nondeceptive  trade  name.  Thus,  for 
example,  optometrists  employed  by  a 
chain  firm  cookl  practica  under  the 
name  of  the  chain  firm  as  long  as  the 
name  was  not  deceptive.  Optometrists 
working  for  other  optometrists  could 
practice  under  the  name  used  by  their 
employer.  Optometric  franchisees  could 
practice  under  the  franchise  name.  Solo 
practitioners  could  adopt  any 
nondeceptive  trade  name.  Corporations 
and  other  entities  which  offer 
optometric  services  throu^  affiliations 


with  optometrists,  pursuant  to 
S  456.4(a](l]  of  the  rule,  could  also 
practice  under  any  nondeceptive  trade 
name. 

Some  states,  for  example,  require  that 
any  trade  name  include  the  name  of  one 
or  more  of  the  optometrists  practicing 
under  the  trade  name.'*^  Such 
requirements  would  violate  the  rule 
since  they  prohibit  use  of  a  wide  variety 
of  nondeceptive  trade  names,  including 
some  that  are  well-estabhshed  in  other 
states.  Other  states  require  that  all  trade 
names  used  by  optometrists  include  the 
word  "optometric"  or  "optometrist"  '•• 
Trade  names  which  do  not  include  these 
terms,  such  as  "Smith  Optical  Center." 
are  not  in  general,  deceptive.  Such  a 
requirement  would  alao  be  prahibrted 
under  the  mle,  since  it  would  prohibit 
the  use  of  all  other  nondeceptive  trade 
names. '•• 

The  rule  also  allows  opttKnetrists  to 
advertise  under  a  trade  name  in  a 
nondeceptive  manner.  For  example, 
optometrists  could  display  their  trade 
names  on  signs  and  use  the  trade  name 
in  media  advertising.  Similarly,  chain 
firms  offering  eye  exams  could  advertise 
optometric  services  under  the  trade 
name. 

The  rule  also  prohibits  states  from 
mandating  that  any  trade  name 
advertisement  disclose  the  names  of  all 
optometrists  practicing  at  a  given 
advertised  location  or  practicing  under 
the  advertised  trade  name. 

However,  as  S  456.5(a)  (3)  and  (4) 
make  clear,  the  rule  does  not  infringe  on 
the  state's  ability  to  enforoe  any  law, 
rule,  or  regulation  which  requires  that 
the  identity  of  an  optometrist  be 
disclosed  to  a  patient  before,  during,  or 
after  the  time  optometric  services  are 
provided  cr  ophthahnic  goods  are 
dispensed  or  from  enforcing  any  state 
law,  rule,  or  regulation  that  is 
reasonably  necessary  to  prevent  the 
deceptive  use  of  trade  names  in 
advertising.  Also,  the  rule  would  not 
prevent  states  from  imposing  reasonable 
disclosure  requirements  on  any  trade 
name  advertising. 

Sections  456.4(b)  and  45&5(b): 
Enforcement  PoUcy 

The  Commission  expects  that  the 
states  will  comply  voluntarily  with  the 


■"  Sactian  4Sa.l(]]  of  tli«  nih  ■•  arisliial}y 
propoaad  dofinad  thi  lann  "trad*  nam*  han."  The 
rule  incosporatoe  tha  subataoca  of  ttiia  <<»«-lHi»i  in 
this  sactlao.  whicb  ban  states  frooi  prahlUtii^  the 
uaa  of  trade  names.  Thus,  a  separate  deftnitkn  la 
annaoeeeaiy. 


■"  See.  e.g.,  U.  Rer.  Stat  Ann.  tactioD  1112 
(West  19S2);  Ma  AdWn.  Coda  Ttt.  4,  CS  21(V- 
2.0ea(4XE)  (iaS4):  Or.  Ad^n.  R.  SMtlan  SSS-SOO-OIO 
(1964). 

■••  See.  e.s„  Minn.  R.  eSOOOeoa  Sabp.  3  (1087). 

'••  hi  fact  use  of  tfie  term  "optometric'  In  the 
trade  n&mes  of  large  chain  finns  could  well  be 
confusing  to        1 1  iiiiis  siaoa  the  tann  may  Impiy 
that  optometnc  services  an  available  at  all  the 
chain's  retail  locatinns  whsa.  la  {act  tkia  may  not 
bethel 


rule.  If,  however,  a  state  or  Itx^ai 
governmental  agency  or  crfiaal 
attempts  to  enforce  a  state  law  or 
regulation  that  conflicts  with  the  rule, 
5  456.5(b),  while  not  creating  a  pnvate 
right  of  action,  recognizes  that 
individuals  can  interpose  tho  rule  as  a 
defense  in  any  proceeding  brought  by 
the  state.  In  such  a  situation,  a  person 
could  correctiy  assert  that  the  rule 
preempts  the  state  law  or  regulation  and 
therefore  there  is  no  basis  on  which  any 
enforcement  action  could  be  brought 
Because  the  Commission  expects  the 
states  to  comply  voluntarily  with  the 
rule,  it  does  not  anticipate  bringing  any 
law  enforcement  actions  against  state  or 
local  governmental  agencies  or  offici&ls. 
Section  456.4(b)  of  the  rule  also  provides 
that  no  state  or  local  governmental 
agency  or  official  is  Uabie  for  ci\'il 
penalties,  consumer  redress,  or  ether 
monetary  relief  that  would  ordinarily  be 
available  under  the  FTC  Act  for 
violations  of  this  rule. 

Section  456.5:  Declaration  of 
Commission  Intent 

Paragraph  (a):  Section  456^a)  is 
intended  to  make  clear  that  the  rule 
does  not  affect  any  state  regulation  as 
long  as  the  state  does  not  engage  in  the 
specific  practices  enumerated  in 
S  456.4(a)  (l)-(4).  Thus,  the  rule  does  not 
interfere  with  a  broad  range  of  state 
regulation  that  safeguards  the  health 
and  safety  of  eye  care  consumers,  or 
prevents  unfair  or  deceptive  practices  or 
anticompetitive  conduct  by  eye  care 
providers,  including  commercial 
practitioners.  For  example,  many  states 
specify  that  particular  procedures  most 
be  performed  each  time  an  optometrist 
periorms  an  eye  examination  or  that 
every  optometrist's  office  must  have 
particular  equipment  Many  states 
require  that  optometrists  refer  cases  of 
suspected  pathology  to 
ophthalmologists,  or  require  that 
optometrists  verify  the  accuracy  of 
lenses  prepared  according  to  their 
prescriptions.  All  states  prohibit  fraud 
and  deception  in  the  practice  of 
optometry  and  virtually  all  require  that 
optometrists  practice  "competently."  '" 
The  rule  does  not  interfere  with  a  state's 
ability  to  regvdate  optometry,  including 
commercial  practice,  throu^  such 
regulations. 

We  also  acknowledge  that  a  state  or 
local  government  can  enact  regulation 
that  may  have  an  incidential  impact  on 
the  ability  of  optometrists  to  engage  in 
the  specific  practices  cov»«d  by  the 
rule,  as  long  as  the  regnlatioa  does  not 
distinguish  between  commercial  and 


'  Sac  Ftnal  Staff  Rsfwrt  b-L  at  «-«•. 
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noncommercial  optometrtiti  or 
opUimatrlc  firm*.  Thui,  the  rule  dt>ei  nut 
invalidata  itate  Idbor  laws,  antltrunt 
laws,  zoning  law*,  or  other  itale  or  local 
regulation  that  may  have  an  Incidential 
impact  on  the  ability  of  optometniti  to 
engage  In  the  conduct  protected  by  the 
rule 

Paragraph  (bj.  See  analysis  of 
I  iM.4(b|  for  a  discussion  of  the 
(Commission's  views  regarding  the  ways 
In  which  the  Commission  Intends  the 
rule  to  be  enforced. 

Paragraph  (cj:  See  analysis  of  waivers 
and  disclaimers  of  liablhty  in  |  456  2(d) 

VI.  Altemativea  ConMidenfd 

During  the  course  of  this  proceeding 
the  Commission  carefully  considered 
alternative  approaches  to  the 
promulgation  of  a  rule  We  also 
considered  adopting  a  broader 
prohibition  on  commercial  practice 
restraint*— one  that  would  reacii 
indirect  as  well  as  direct  bans — and 
considered  various  proposed 
modifications  to  the  existing 
prescription  release  provisions  Each  of 
these  alternatives  Is  discussed  below 

A.  Alternatives  to  Promulgation  of  a 
Rule 

1    Taka  no  aclion.  defer  to  the  Btatea 
The  Commission  could  leave  to  the 
stales  the  decision  whether  or  not  to 
eliminate  these  restrictions.  The 
Ck)mmisaion  could  continue  to  make  its 
staff  studies  and  other  evidence 
available  to  state  legislatures  and 
rvrgulatory  agencies,  or  could  develop  a 
model  state  law.  in  the  hope  that  states 
would  take  corrective  action  in  this 
area.  However,  the  prospects  for 
signiflcani  change  are  dim.  The  BE 
Study  has  been  svailable  since  1080, 
and  staff  has  testified  or  submitted 
comments  In  support  of  deregulation  of 
conunercial  practice  tn  a  significant 
number  of  states. '^'  Nevertheless,  the 
record  indicates  that  such  restrictions 
are  still  widespread.'**  Based  on  this 
record  we  have  no  reason  to  expect  that 
more  than  a  few  states  wtU  voluntarily 
repeal  commercial  practice  restrictions 
in  the  foreseeable  future 

2.  Cate~by-caae  approach  A  second 
alternative  would  be  to  Issue  complaints 
and  proceed  on  a  case-by -case  basis 
against  particular  stales  or  state 
regulatory  boards  "*  Rulemaking 


■ '  ■  CooiaMiti  rvgardli^  rvatnctkxu  en  lh« 
ocMMiMrctai  practlca  a/  optooiatrT  Ikan  iMsfi 
•ubmitod  lo  ■!  iaul  nliM  itatM.  Including 
C«ilfarnta.  CMawu*.  Siifi  Ml— I— tppC  Naw 
imnuj  Nortk  OakoU.  Oi«aB.  Tiua.  and  VlrflnU 

"•Sm  Pinal  aufflUpan  1^1.  ■!  ) 


appears  to  be  the  more  appropriate 
vehicle  for  a  number  of  reasons. 
especially  since  nearly  all  of  the  states 
would  be  affected.  Rulemaking 
procedures  permit  ail  affected  and 
interested  parties.  Including  all 
potentially  ofTected  states,  to  participate 
in  a  full  and  open  discussion  of  the 
Issues  and  to  present  evidence  for  and 
against  the  proposal.  In  a  rulemaking 
proceeding,  the  Commission  can  assess 
the  implications  of  the  proposal  on  a 
nationwide  basis  more  readily  than  in  a 
case  against  one  state  In  addition, 
promulgation  of  a  rule  would  provide 
more  complete  protection  for  consumers. 
Even  if  an  order  were  issued  against  a 
particular  state  or  state  regulatory 
board,  that  order  would  not  extend  to 
other  states  with  similar  restrictions 
TTius,  significant  numbers  of  consumers 
would  be  left  without  relief  in  other 
states  Case  by -case  adjudication 
HSHinsi  a  number  of  states  would  be 
more  time-cunsumlng  and  costly  than 
rulemaking. 

B  Alternative  Rule  Provisions 

1   Commercial  Practice — Direct  and 
Indirect  Ban».  The  rule  as  proposed  at 
the  start  of  this  proceeding  covered  stale 
restraints  that  directly  or  indirectly 
prohibited  commercial  practice  "*  Such 
a  formulation  would  have  given  the 
Commission  the  greatest  flexibility  in 
reaching  indirect  attempts  to  prohibit 
commercial  practice.  At  the  same  time, 
the  Commission  was  mindful  that  such 
an  approach  arguably  would  invalidate 
many  laws  and  regulations  not 
specifically  enumerated  in  the  rule.  We 
chose  to  promulgate  a  more  limited  rule 
that  defines  the  Invalidated  restrictions 
very  clearly  In  order  to  eliminate  any 
uncertainty  regarding  which  laws  or 
rt>gulatlons  are  affected  by  this  rule  The 
rule  sets  out  four  types  of  state  laws  that 
act  as  direct  restraints  on  the 
commercial  practice  of  optometry;  (1) 
Bans  on  lay  association;  (2)  limitations 
on  branch  offlcies;  (3)  bans  on 
mercantile  locations;  and  (4)  bans  on 
trade  names. 

Additionally,  we  have  clearly 
identified  and  Incorporated  Into  the  rule 
four  other  types  of  restraints  that 
interfere  with  activities  essential  to  the 
functioning  of  commercial  practice:  (1) 
Bans  on  the  sharing  of  profits  (i  456.4 
|a|(l|  |i));  (2)  bans  on  lay  control  over 
the  business  aspects  of  a  practice 
(I  4S6.4  (a)(1)  (v)):  (3)  requirements  that 
specify  that  owners  of  branch  offices 
remain  in  pereonal  attendance  at  each 


branch  for  a  specific  percentage  of  the 
time  that  the  branch  Is  open  (|  456.4 
(a)(2));  and  (4)  requirements  that 
mandate  the  disclosure  in  advertising  of 
the  names  of  a'l  optometrists  practicing 
at  a  given  advertised  locabon  or 
practicing  under  a  trade  name  ({  456.4 
(a)(4)) 

The  rule  is  now  much  narrower.  It 
proscribes  only  those  specified  types  of 
state  laws  and  regulations  that  the 
record  demonstrates  create  serious 
barriers  to  the  formation  and  operation 
of  commercial  optometric  firms  and 
thereby  cause  significant  consumer 
injury. 

2.  Prescription  Release.  On  June  2. 
1978,  the  Commission  promulgated  the 
Eyeglasses  Rule."»  That  rule,  in 
pertinent  part  requires  optometrists  and 
ophthalmologists  to  release  to  their 
patients  copies  of  their  eyeglass 
prescriptions  immediately  following  eye 
examinations  regardless  of  whether  or 
not  the  patient  requests  the 
prescription."* 

The  Commission  found  that  many 
consumers  were  being  deterred  from 
comparison  shopping  for  eyeglasses 
because  optometrists  and 
ophthalmologists  refused  to  release 
eyeglass  prescriptions  even  when 
requested  to  do  so,  or  charged  an 
additional  fee  for  release  of  the 
prescription.'"  The  Commission 
promulgated  an  automatic  release 
requirement  based  on  a  finding  of 
"consumers'  lack  of  awareness  that  the 
purchase  of  eyeglasses  need  not  be  a 
unitary  process" — i.e..  that  purchasing 
eyeglasses  can  be  separated  from  the 
process  of  obtaining  an  eye  exam. ' '  * 
The  automatic  release  provision  was 
thus  imposed  as  a  remedial  measure. 

In  this  proceeding  the  Commission 
considered  whether  or  not  the 
prescription  release  requirement  should 
be  modified  or  extended.  The  major 
modification  considered  was 
amendment  of  the  rule  to  require  that 
prescriptions  be  provided  only  upon 
request  of  the  patient.  In  addition,  the 
Commission  asked  for  comment  on  five 


I  would 


I  M  wo^d  Oo  Bothtafl  I 


t>M  tUf-<gipo«»d  I— »» tnt»  (I  IM<H  Id  thli 
procwadlaf. 

"*  8m  sore  SSSdSSSl.  Thl*  latnaon  ma 
•(MCtfluUy  (Uiwi  Id  profNiMd  ||  480.*  (b|  and  |c) 


"•  uni  23.982(187*1  Icodified  al  IB  CFK  4M). 

"*  TSa  rula  alao  prohlbiU  optoawtrlati  and 
ophlhalraoloflita  from  charging  addinaaai  f«««  for 
th«  pmcnptiona.  troa  cxioditlaolag  tha  availa)>Uity 
of  «y«  •xamlnationa  on  \hm  pvrchaaa  of  ophthalmic 
looda.  or  from  >ncludln|  walvan  d  liability  on  the 
pnacripUoa  Thaaa  provlsiooa  w«r«  uphald  by  the 
V  S.  Court  of  Appeal*  In  ISOO.  AnMriooB  Optometnc 
Asaoc-  V  FTC.  628  F  Jd  898  (DC  Or  1980) 

"  *  In  addiooo.  •oma  practiUofMn  r«fua*d  to 
conducl  as  axamlnaUoB  anlaaa  tlia  patlant  agiaad  to 
pun:haaa  ayaglaaaaa  troa  ItM  pracUUoaar  or 
Indodad  po«anU«lly  tnttmldatiai  dladatanan  of 
UaUbty  on  tlia  praacrtpOoB  llaaif.  U  re  23882.  23008 
Uuna  2.  ISirai 

"•  Sm  nnal  Staff  Raport.  Ul.  al  251-82. 


Other  possible  changes  in  the  nile.'^* 
The  Commission  considered  the  record 
evidence  on  each  of  these  proposals  and 
chose  not  to  adopt  any  of  them  for  the 
reasons  outlined  below. 

a.  Automatic  Release.  The 
Commission  decided  to  retain  the 
remedial  aspect  of  the  prescription 
release  requirement  after  consideration 
of  two  surveys  '•"  placed  on  the 
rulemaking  record,  as  well  as  numerous 
comments  and  testimony  offered  by 
optometrists,  opticians,  professional 
associations,  state  boards,  and 
consumer  groups. 

Our  reading  of  the  record  reveals  that 
there  is  significant  non-compliance  with 
the  automatic  release  requirement"* 
and  that  there  continues  to  be  a  lack  of 
consumer  awareness  about  prescription 
rights.  Given  that  the  record  does  not 
contain  sufficient  evidence  to  conclude 
that  the  remedial  aspects  of  the  rule  are 
no  longer  needed,  we  decline  to  modify 
or  repeal  the  rule."* 

b.  Contact  Lens  Prescription  Release. 
The  NPR  requested  comment  on 
whether  significant  numbers  of 
consumers  were  refused  copies  of  their 
contact  lens  prescriptions,  whether 
consumers  could  reasonably  avoid  these 
refusals,  and  what  are  the  costs  and 
benefits  of  extending  the  prescription 
release  rule  to  contact  lenses.  '•»  While 


"*  (1)  Should  the  rule  require  optometrist*  and 
opbthalmologlf  U  only  to  offer,  rather  than  give, 
eyeglaa*  preacriptioii*  to  their  psbentaT  (2)  Should 
the  requirement  be  repealed  altogetherT  (3)  Should 
the  rule  be  extended  to  require  the  releaae  of 
contact  len*  preacripbon*  to  patient*?  (4)  Should  the 
rule  be  extended  to  require  optometrUta  and 
ophthalmologlsU  to  releaae  duphcate  copie*  of 
preacnpboni  to  patient*  who  ioae  or  mUplace  their 
onginal  oopiei7  and  (5)  Should  the  rule  require 
diipenaen  of  eyegla«ae*  lo  return  the  eyeglass 
pretcnption  to  panenu  after  filling  the  preacriptionT 
50  FR  602-03  (laes). 

■  *°  The  Market  FacU  Study,  supra  note  la 
developed  by  staff  in  coniunction  with  the  Market 
Fact*  Public  Sector  Reaearcfa  Croup,  wa*  designed 
to  meaaure  eye  doctors'  compliance  with  the 
preacnption  relaaa*  requirement  ai>d  conauiiier 
linowledge  and  experience  with  prescription*.  The 
American  Aiaodation  of  Retired  f%*on*  al*o 
•ubmitted  a  survey  conducted  in  1B65.  That  curvey 
polled  older  nonsumer*  to  determine  their 
familiarity  with  eyegUa*  prescription*.  AARP 
Survey,  ^-S7fb)  (Attachment  to  Statement  of  E. 
Eggan.  Director,  American  A**'n.  of  Retired 
Person*). 

'•  ■  The  Mariet  Fact*  Study  concludes  that  44«  of 
refractioni*ti  are  not  in  compliance  with  the  rule 
and  that  an  addibooal  10%  are  only  in  partial 
compliance.  See  alao  Presiding  Officer'*  Report  Lr-Z. 
a  I  Z4-2S.  which  conclude*  that  noncompliance 
remalna  a  problem  and  recommend*  that  the  riile 
not  be  modified. 

■"  Uttle  evidence  wa*  preeented  in  reeponae  to 
the  Commiaalon'i  queetion  regarding  an  "offer" 
requirement  Comment*  from  partle*  on  oppoalng 
lide*  of  the  release  upon  requed  or  repeal  i**ue* 
generally  oppoaad  the  u*e  of  an  offer  in  lieu  of  their 
favore.:  pualtioa 

'••50FR603(1980). 


the  record  suggests  that  it  is  not 
uncommon  for  practitioners  to  refuse  to 
give  patients  copies  of  their  contact  lens 
prescriptions,'**  and  that  the  resulting 
costs  to  consumers  could  be 
significant***  we  do  not  believe  that 
the  record  contains  sufBcient  reliable 
evidence  to  permit  a  conclusion  that  the 
practice  is  prevalent 

Moreover,  even  if  the  evidence  on 
prevalence  of  refusal  to  release  contact 
lens  prescriptions  and  resulting  injury  to 
consumers  were  satisfactorily 
documented,  we  would  have  to  consider 
if  any  countervailing  benefits  justified 
the  refusal.  Some  commenters  suggested 
that  refusal  to  release  is  necessary  to 
permit  the  fitter  to  verify  the  fit  of  the 
lens  '**  on  the  eye  because  there  is 
some  danger  that  lenses  may  not 
conform  to  the  eye  as  expected.'** 
According  to  these  commenters,  it 
would  be  inappropriate  to  require  them 
to  release  contact  lens  specifications  to 
their  patients,  since  patients  could  then 
obtain  replacement  lenses  from 
dispensers  that  do  not  verify  the  fit*** 

Because  the  record  evidence  is 
insufficient  to  evaluate  this  claim  fully, 
the  Commission  cannot  conclude  that  a 
refusal  to  release  a  contact  lens 
prescription  is  an  unfair  act  or  practice. 

c.  Ower  Prescription  Release  Matters. 
The  Commission  received  no  substantial 
evidence  showing  that  practitioners 
refuse  to  release  duplicate  copies  of 
prescriptions  to  patients  who  lose  or 
misplace  their  original  copies,  or  that 
eyeglass  dispensers  refuse  to  return 
prescriptions  to  patients  after  filling  the 
prescription.'**  Because  we  do  not  have 
sufficient  evidence  to  show  that  either 
of  these  practices  is  prevalent 
rulemaking  in  these  areas  would  be 
inappropriate, 

VII.  Other  Matters 

A.  Cost-Benefit  Analysis 

Before  the  Commission  determines 
that  an  act  or  practice  is  legally  unfair, 
we  analyze  the  act  or  practice  in  terms 


'*«  See  Final  Staff  Report  L-1,  at  283-47 

"•  Id.  at  288-80. 

'**  Thi*  need  varies  aomewtiat  between  hard  and 
•oft  contact  ienae*.  Hard  len*e*  are  ordered 
according  to  the  fitter'*  *pe^cation*  and.  in  many 
ca*e*.  are  then  modified  or  finiahed  by  the  fitter  on 
s  cii*tom  bail*. 

■*'  E  McCrary,  Vice  President  Maryland 
Optometric  A**'n.  Tr.  182:  G.  Ea*ton.  President- 
elect American  Optometric  Aa*'n.  Tr.  1S4;  H 
Hanela  Pennsylvania  Optometriat  Tr.  23ie-lft:  T. 
Vail  aUnoU  6ptometri*t  H-115,  at  0. 

'**  Some  optometriet*  expressed  fear  that  they 
could  tw  held  responsible  for  damage  caused  tiy 
lenae*  dispensed  by  other*  pursuant  to  their 
preicription*  aiid  specification*.  R.  SauL  Florida 
Optometri*t  H-03.  at  3-4:  A.  Go**an.  Michigan 
OptometrUt  H-1. 

'••  See  Final  Staff  Report  Ul,  at  207-89. 


of  the  scope  and  nature  of  the  injury  it 
causes  and  in  light  of  any  oSsettin^i 
benefits  it  provides.  In  sections  n.  B.  and 
C  we  set  out  a  detailed  summary  of  the 
injury  imposed  by  commercial  practice 
restrictions  and  the  absence  of  any 
countervailing  benefits  that  might  justify 
the  restrictions.  However,  we  also  must 
consider  the  projected  benefits  and 
efiects  of  the  rule  that  we  are 
promulgating. '  •  " 

1.  Effect  on  Consumers.  The  primary 
benefit  to  consumers  from  the  removal 
of  commercial  practice  restrictions  is 
that  they  will  be  able  to  purchase  vision 
care  goods  and  services  at  lower  prices 
without  any  compromise  in  quality  of 
care.  The  record  evidence  indicates  that 
(1)  Prices  are  significantly  lower  in 
markets  where  commercial  practice  is 
not  restricted;  (2)  commercial 
optometrists  charge  lower  prices  than 
noncommercial  optometrists:  (3) 
noncommercial  optometrists  who 
operate  in  markets  where  commercial 
practice  is  permitted  charge  less  than 
their  coimterparts  in  markets  where 
commercial  practice  is  prohibited:  and 
(4)  overall  quahty  of  care  is  no  lower  in 
nonrestrictive  than  in  restrictive 
markets.  As  restrictions  on  commercial 
practice  are  removed  competition 
among  optometrists  should  increase. 
Lower  prices  should  then  result  from 
this  increased  competition  and  from 
economies  of  scale  achieved  by  larger 
optometric  providers.  Lower  prices  will 
also  increase  the  availabihty  of 
ophthalmic  goods  and  serNices  to 
consumers  who  before  could  afford  such 
services  infrequently,  or  in  some 
instances,  not  at  all. 

Implementation  of  the  niJe  will  have 
no  adverse  effect  on  consumers.  They 
will  be  able  to  obtain  the  same  overall 
quahty  of  care,  but  at  lower  prices. 
Finally  consumers  will  benefit  from  their 
abihty  to  choose,  if  they  wish,  the 
convenience  of  one-stop  service  (eye 
examinations  plus  eyeglass  or  contact 
lens  dispensing]  from  optometrists  or 
retail  optical  firms  who  employ 
optometrists, 

2.  Effect  on  Industry  Members.  "Hie 
rule  will  directiy  affect  all 
opthalmologists  and  optometrists  who 
perform  eye  examinations  and  all 
optometrists,  opticaans,  and  others  who 
desire  to  engage  in  commeraal 
ophthalmic  practice.  In  1982.  there  were 
approximately  12,000  ophthalmologists, 
22,000  optometrists,  and  26.000  opticians 
in  active  practice  in  the  United  States. 
Most  ophthalmologists  and  optometrists 
are  self-employed.  The  majority  of 


>*<>  Federal  Trade  Commi**ton.  Rule*  of  PrsctMse. 
1 1.14(2)(iii). 
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optldaaa  sr*  ••tf-«a^iki]r«l  or  anplojrad 
tn  "ind«MB<lMt"  ntail  optical 
■■taJtiiariM— 1» 

The  rak  will  |^v«  ■■■fcnii  of  tka 
optonMtiic  Ijhdttstry  p—lw  fwduei  to 
provld*  gooda  aod  MrvioM  la  tka  aoet 
co*t-«flbcttv«  [■■iMiar.  TVay  «Hl  be  abia 
to  sntar  into  hinin— ■  afflMaHona  writk 
nonoptaoMtztaU.  oarn  aad  Ofiatai* 
Mvaral  branch  o{Doaa>  aaa  a  tiada  naaa 
for  thalr  practica.  and  locata  tkatr 
pfactlcaa  tn  retail  or  marrantUa  aatflnta. 
In  ■  laaa-raatrictlva  >agiiUtory 
•nviraamaol.  thay  wiU  kava  iraatar 
opportaolty  ta  davalop  tanovattwa  way* 
of  offatios  tan^teaa  aad  goods  to 
conmanara.  Corporatlaiu  or  odkar 
bualnaac  antttlaa  pr«iM&lly  •aillog 
opthalmic  gooda  would  ba  abla  to  klra, 
laasa  ipaoa  to.  or  aaaodato  wltb 
optomatriats  In  ordar  to  oCEar  ooa-alop 
•hopping  to  conjuman. 

No  dlrad  ooati  would  ba  Inpoaad  on 
optomatriata.  ophlhalmnlngiata.  or 
opticians  by  tha  raiaoval  of  stata  baas 
on  ooBuasrdal  forms  of  practloa.  Tha 
rula  would  only  parmit.  not  raqnira, 
provldars  to  oparata  branch  offlcaa. 
maintain  olRcaa  tn  maicantUa  locatloos. 
uaa  trada  namaa.  or  afBIiata  wtth  lay 
corporations  and  Individuals. 

Tna  only  "coata"  boma  by  Industry 
mambara  woald  ba  thoaa  craatad  by 
doing  bwainaaa  tn  a  markat  whara 
graatar  oonsoniar  choloa  atimulataa 
mora  caapatttkm.  Tha  Indtract  affacta  of 
tha  rula  on  various  toduatry  mamban 
cannot  ba  dalarvtoad  wtth  any  degiaa 
of  pradaloa  aad  wlH  dapaod  at  bast  tn 
part  on  how  tadlvidoal  praTtdars 
rvapond  to  tna  changing  narvat 
condltiuna.  For  exampla.  aona 
noncommarciai  optomatiista  may  ba 
forcad  to  adopt  aiora  coat-affattfra 
bualnaaa  yractloaa  or  lowar  thalr  price* 
in  ordar  to  maat  bKTsa*^  ooaipatitluii. 
In  markata  arhara  ooaaaHrdai  practloa  la 
now  prol^bttad.  It  can  be  aatk^tad 
that  com raaf  rial  Brais  wtU  anter. 

3  Fffmct  oa  Sam//  Kmdtim.  Tha 
primary  t^liAct  ot  tha  rula  oa  aaial] 
antlttaa  will  ataaa  from  tha  tociaaaad 
cumpatitton  la  tha  vision  cara  faiduatry 
which  can  b«  anticipated  ai  a  rsault  of 
tha  rute'a  (tai  agalatory  affacta.  Tha 
•conomic  Impact  oa  ladhridaal  aaall 
entitlaa  froa  lacraaaad  caayatlttua  in 
tha  Villon  cara  Indaatry.  although 
dlfTknlt  to  dataraiina.  could  be 
lubatantial  Howavar.  tha  provlatona  of 
tha  rula  that  rasaova  cartaia 
govonunantal  restralnta  oa  commarcial 
ophlhaliatc  practica  would  parmit  amall 
sntitiaa  (La,  ofrtoaietrlata  and  optic^na) 
to  aagaga  la  aitamata  oiodaa  of  practloa. 
including  coauaarcial  pracUca.  or  to 
axpand.  should  they  dealra  to  do  ao. 

Tha  rula  could  hurt  aoma  wnall 
•ntltlaa  and  benefit  other*,  depending  oa 


how  tha/  raapoad  to  a  oaora  coaipatitlva 
maf4al  la  atataa  that  cuiiautly  raatrlct 
I  iiaairlal  practloa.  for  axampia.  the 
markat  will  baooaa  laort  flexlbla  and 
capable  of  luapuiiifcig  to  oaaMaaaar 
demaad  Thoaa  aoMJi  aatltlaa  thai  have 
been  dantad  the  opportvilty  to  angaga 

now  be  able  to  do  so. 

Date  from  atndlaa  of  the  opMiabnlc 
markat  tndlcata  that  this  market  la  price 
alastk:  that  ts.  as  prices  of  eye 
axaminstians  and  eyeglasses  dadina. 
there  Is  a  proportionately  graatar 
Increase  In  uuusumptlon.  Thus,  we 
anticipate  as  faKrease  In  total 
•xpendltaras  for  viakm  cara  products 
and  aei»ltjea.  However,  the  market  will 
be  a  mora  oompetitlve  ooa.  Some  leas 
efTiciant  pravlden  wiO  aidoabtadly  loae 
business. 

4.  Effmct  0/1  Gavmrmmeta  Ratitin.  The 
rule  tnvabdatea  state  statoias  and 
regulsdooa  that  baa  nommercial  fonas 
of  practica.  Thus,  state  aad  local 
regulatory  agenciea  vrould  not  have  to 
bear  tha  oosts  of  aofoidng  thaae  bama. 
However,  olbar  ludliecl  coats  aii^t 
ariae  shoald  state  or  local  officials 
decide  to  enact  new  ragulatkxia  in  araaa 
not  covered  by  tha  rule.  In  add! fine  to 
the  coats  laaoivad  te  eaMCtiag  such 
I  iigiilattnaa.  tm  rsgahtnry  afsociaa 
m^t  tncar  addltiaaal  aniofoament 
coats. 

B  Final  ffafalalray  Analyala 

Tha  flaal  ragalatnry  aaalyais  '*'  ofiha 
rule  haa  baaa  latagiatad  Into  tha 
Stateeaaat  of  Basis  and  Parposa.  aa 
allowed  by  statxUa.'** 

Accordingly.  THia  14.  Part  4U  of  dfea 
Code  of  ftderal  R^idattoaM  is  revlaad 
to  read  aa  follows: 

PART  4W— OPHTHAUMC  ^fMCnCf 
RUL£8 

iSA.1    CMUHoaa. 
iOa.!    Savaratkin  a<  I 

dispensing. 
400.3     Fadaml  or  SUIa  amploya 
4Aa.4     Stata  banj  on  cocmnerclal  practica. 
4M.S     Dactaralioa  of  rnmmiiairin  lutanL 

Authotttr  itectioa  V^m\.  m  Slat  n«3.  aa 
■maMlBd  «  aaal  94.  (t>  UAC  S7a):  M  9tot. 
383  m  Stat  M  88  Stat  1961-1904;  90  Slat 
1247(5L!S.C  54iJ. 


1464.1 

(a)  A  "patienr  li  any  parson  who  has 
had  an  eye  exaaiinatlon. 

(b)  An  "eye  examination"  li  the 
process  of  determining  the  refractive 
condition  of  s  person'!  eyes  or  die 
presence  of  any  visual  anomaly  by  the 
use  of  obfecttve  or  aubfective  teats. 

(c)  "X^phthafanic  goods'*  are 
eyeglasses,  or  any  component  of 
eyeglaaaaa.  and  contact  lenses. 

(d)  "Ophthalmic  services"  are  the 
measuring.  Bttlng.  and  adfusting  of 
ophthalmic  goods  subsequent  to  an  eye 
examination. 

(a)  An  "ophtlM^utoglaf  is  any 
Doctor  of  MadHctee  or  Oeteopethy  who 
performs  eye  eaawinatlons. 

(f)  Aa  "optoBetrtsT  ia  any  Doctor  of 
Optoaaatry. 

(g)  A  **pef  sub'  is  any  individnaL 
partnership,  corporation,  association  or 
other  entity. 

(b)  A  "prescriptioo"  is  the  written 
speciflcations  for  lenses  for  eyeglasses 
which  are  derived  from  an  eye 
examine  tloB.  iatiudhig  aH  of  the 
information  spadfled  by  state  law,  if 
any.  naciiBsaiy  to  obtain  lenses  for 
eyeglasaaa. 

(i)  "X^pkiaBetilc  services''  are  any  sets 
or  pradtees  arhlch  are  included  within 
the  daAnMoa  of  the  practice  of 
optaaMtry  under  state  law. 
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It  la  aa  aaJalr  ad  or  practice  for  an 
ophthalaaologist  or  optometrist  to: 

(a]  Fail  to  provide  to  the  patiaot  oae 
copy  of  tka  patlaiU'i  preacripttoe 
immedtateiy  after  the  eye  exaaiioatkin 
ia  cooipietBid.  Provided:  An 
ophthalmologist  or  optoairtrlst  aaay 
refaaa  to  give  the  patieBt  a  copy  of  die 
patient's  prescription  until  the  patient 
haa  paid  for  the  eye  exarainatloa  but 
only  If  that  ophthalmologlat  or 
optometrist  would  have  required 
iiiunedtate  payaasnt  from  that  patiaot 
had  the  exaaiination  revealed  that  no 
ophthalmic  goods  were  required; 

(b]  CondMion  ths  availability  of  an 
eye  exaaiination  to  any  person  on  a 
requirement  thsl  the  petient  agree  to 
purchase  any  ophthalmic  goods  from  the 
ophthalmologiat  or  optometrist; 

(c]  Charge  the  patient  any  fee  in 
addition  to  the  ophthalmologiRt's  or 
optometrist's  examination  fee  ai  a 
condition  to  releasing  the  prescription  to 
the  patient.  Provided:  An 
ophthalmologiat  or  optometriat  may 
charge  an  additional  fee  for  verifying 
ophthalmic  goods  dispensed  by  another 
seller  when  the  additional  fee  is 
imposed  at  the  time  the  veriHcation  la 
performed,  or 


(d]  Place  on  the  prescription,  or 
require  the  patient  to  sign,  or  deliver  to 
the  patient  a  form  or  notice  waiving  or 
disclaiming  the  liability  or  responsibility 
of  the  ophthalmologist  or  optometrist  for 
the  accuracy  of  the  eye  examination  or 
the  accuracy  of  the  ophthalmic  goods 
and  services  dispensed  by  another 
seller. 


|48«J    FadaralorStalai 

This  rule  does  not  apply  to 
ophthalmologists  or  optometrists 
employed  by  any  federal,  state  or  local 
governmental  entity. 

f464.4    Stata  bana on  oommarcial 


(a)  It  is  an  unfair  ad  or  practice  for 
any  state  or  local  governmental  entity 
to: 

(1)  Prevent  or  restrid  optometrists 
from  entering  Into  assodations  with  lay 
persons  or  corporations  by: 

(i)  Prohibiting  persons  other  than 
optometrists  from  employing 
optometrists  to  provide  optometric 
services  to  the  public; 

(ii)  Prohibiting  optometrists  and 
persons  other  than  optometrists  from 
entering  into  partnership  agreements, 
joint-ownership  or  equity-partidpation 
agreements,  or  profit-sharing 
agreements  for  the  purpose  of  forming 
entities  to  provide  optometric  services 
or  ophthalmic  goods  cmd  services  to  the 
public; 

(iii)  Prohibiting  optometrists  and 
peraons  other  than  optometrists  from 
entering  into  franchise  agreements 
(induding  those  that  provide  for  the 
sharing  of  revenues)  for  the  purpose  of 
forming  entities  to  provide  optometric 
services  or  ophthalmic  goods  and 
services  to  the  public; 

(iv)  Prohibiting  optometrists  from 
leasing  space  from  persons  other  than 
optometrists  to  provide  optometric 
services  to  the  public  or  prohibiting 
optometrists  L^n:  entering  into  leases 
for  such  space  where  rental  payments 
under  such  leases  are  based  on  a 
percentage  of  revenues;  or 

(v)  Prohibiting  lay  control  over  the 
business  aspects  of  an  optometric 
practice  or  an  entity  formed  to  provide 
optometric  services  or  ophthalmic  goods 
and  services  to  the  public; 

(2)  Limit  the  number  of  offices  that 
may  be  owned  or  operated  by 
optometrists  or  by  entities  formed  by 
any  of  the  agreements  covered  by 

S  456.4(a](l}  of  the  rule;  or  require  that 
an  owner  of  branch  offices  remain  in 
personal  attendance  at  each  branch 
office  for  a  specific  percentage  of  time; 

(3)  Prohibit  optometrists,  or  any 


entities  formed  by  any  of  the 
agreements  covered  by  S  456.4(a)(1)  of 
the  rule,  from  practicing  in  a  pharmacy, 
department  store,  shopping  center,  retail 
optical  dispensary  or  other  mercantile 
location; 

(4)  Prohibit  optometrists,  or  any 
entities  formed  by  any  of  the 
agreements  covered  by  {  456.4(a)(1)  of 
the  rule,  from  practicing  or  holding 
themselves  out  to  the  publia  by 
advertising  or  otherwiJM,  under  any 
nondeceptive  trade  name,  induding  a 
name  other  than  the  name  shown  on 
their  licenses  or  certificates  of 
registration;  or  require  the  disdosure  in 
advertising  of  the  names  of  all 
optometrists  practicing  at  a  given 
advertised  location  or  practicing  under  a 
trade  name. 

(b)  If  any  state  or  local  governmental 
enti^  or  officer  violates  any  of  the 
provisions  of  §  456.4(a)(l)-{4).  that 
pereon  will  not  be  subjed  to  dvil 
penalty,  redress,  or  other  monetary 
liability  under  any  section  of  the  Federal 
Trade  Commission  AcL 

M.  AKM   C         ^ *-a»^ll  m  aa    r>#  f  sa^^la  ■!  ■  ■    l«4  ■  m  4 

y  40O.0    iMCwrmon  or  vOmniuMon  inuciL 
(a)  The  provisions  of  S  456.4{a)(l)-{4) 
are  not  intended  to  interfere  with  the 
exerdse  of  state  or  local  governmental 
authority  to  protect  the  health  and 
welfare  of  the  public.  In  exerdsing  its 
authority  to  safeguard  the  health  and 
safety  of  eye  care  consumers  or  to 
protect  the  public  from  unfair  or 
deceptive  practices  or  anticompetitive 
conduct  a  state  or  local  government  can 
enact  regulation  that  has  the  incidental 
effect  of  preventing  an  individual 
optometrist  or  optometric  firm  from 
engaging  in  a  specific  agreement  or 
activity  covered  by  S  456.4(a)(lH4).  as 
long  as  such  regulation  does  not 
distinguish  between  optometrists  or 
optometric  firms  that  engage  in  any  of 
the  agreements  or  activities  enumerated 
in  S  456.4(a)(l)-(4)  and  optometrists  or 
optometric  firms  that  do  not  engage  in 
such  agreements  or  activities.  For 
example,  the  rule  does  not  prevent 
states  or  local  governments  from 
prohibiting  the  location  of  an  optometric 
practice  in  an  area  that  could  create  a 
public  health  or  safety  hazard,  or  from 
enforcing  a  general  zoning  regulation, 
even  though  such  prohibition  or 
regulation  had  the  incidental  effect  of 
preventing  an  optometrist  from  locating 
in  some  specific  commerdal  location. 
While  the  rule  affects  state  or  local 
regulation  of  the  business  aspects  of  the 
practice  of  optometry,  it  is  not  intended 
to  interfere  with  the  authority  of  a  state 
or  local  government  to: 
(1)  Prohibit  improper  lay  interference 


in  the  ophthalmic  care  provided  a 
patient  by  an  optometrist 

(2)  Require  that  the  optometric 
services  provided  at  a  branch  office  be 
supplied  by  a  person  qualified  to  do  so 
imder  state  or  local  law; 

(3)  Require  that  the  identity  of  an 
optometrist  be  disclosed  to  a  patient 
before,  after,  or  at  the  time  optometric 
services  are  performed; 

(4)  Prevent  the  deceptive  use  of  trade 
names  or  prevent  trade  name 
infringement  or 

(5)  Establish  and  maintain  minimum 
quality  standards  for  ophthalmic  goods 
or  services. 

(b)  The  Commission  intends  that  this 
rule  may  be  used  as  a  defense  to  any 
proceeding  of  any  kind  that  may  be 
brought  against  any  optometrist  or  any 
entity  formed  by  any  agreement  covered 
by  S  456.4(a)(1)  of  the  rule,  for  using  a 
trade  name,  woiidng  for  or  affihating 
with  a  person  who  is  no',  an  optometrist 
operating  branch  offices  or  practicing  in 
a  mercantile  location. 

(c)  In  prohibiting  the  use  of  waivers 
and  disclaimers  of  liability  in  S  456.2(d). 
it  is  not  the  Commission's  intent  to 
impose  liability  on  an  ophthalmologist 
or  optometrist  for  the  ophthalmic  goods 
and  services  dispensed  by  another  seller 
pursuant  to  the  ophthalmologist's  or 
optometrist's  prescription. 

(d)  The  rule,  each  subpart  and  the 
Declaration  of  Commission  Intent  and 
their  application  are  separate  and 
severable. 

Separate  Statement  of  Chairman  Danial 
Oliver,  Opbtfaafank  Practice  Rula 
Statement  of  Basis  and  Purpose 

When  the  Commission  voted  to  promulgate 
the  Ophthalmic  Practice  Rule.  I  queationed 
the  use  of  the  Federal  Trade  Commiaaion 
rulemaidng  authority  to  strike  down  state 
laws  that  restrict  competition  in  the  eye  care 
market  Baaed  on  principles  of  federalism.  1 
voted  against  the  proposed  rule. 

The  restraints  at  issue  are  cleariy 
anticompetitive  and  adversely  impact 
consumers.  They  illustrate  what  1  have  said  a 
thousand  times:  it  ia  government  that  is  the 
primary  aource  of  restraints  on  competition. 

Nevertheleas,  I  continue  to  beUeve  that  this 
harmful  effect  on  consumers  does  not  allow 
us  to  strike  down  anticon^ietitive  state 
activities  that  are  protected  by  the  "state 
action"  doctrine.  I  reiterate  my  conclusion 
that  the  Commisaion  lacks  the  authorit>'  to 
promulgate  the  Opbthfllmic  Practice  Rule. 
(FR  Doa  80-5429  Filed  3-10-89:  8:45  am) 
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SECURITIES  AND  EXCNAMQC 
COMMISSION 

1 7  CFR  Fwta  2  to.  Mai»  Mt,  170.  and 
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CttMtg*  of  Flwai  Y««>,  I 
ftoportkno  Chang**;  ^wtod  To  Bo 
CowwJ  by  Fint  Owftatly  ftapoft 
Aftor  Cffocttvo  DM*  of  Inmai 
Rogiatratlon  Statomont 

AOmtcv.  S«cujiU«f  tnd  Exdung* 

Commlulun 

ACnOK  FlBxl  rular 


:  Th«  S«curitle«  and  Ebcchanf« 
CommiMioa  (TU>nuniMlan")  today 
annovaovd  lb*  adopttoa  of  ain«ndni«nta 
to  Wapilmooa  llA  and  ISO  aodv  the 
SecurlllM  Bxchaana  Act  of  ISM  that 
raviaa  thm  raportins  and  fillaf 
r«<}«inaMfiia  whan  a  domtmtlc  or 
foraipi  privata  laauar  chan|«a  Ita  flacal 
y«ar  and  or  a  tucceator  laauar  baa  a 
different  fiscal  year  than  Ita 
predacaaaor  Hie  Commiaalon  ako  la 
adopting  amemlmanla  to  Form  ft-iC  to 
require  rvportinn  of  a  chiin)(«)  Ln  fiscal 
year.  New  kiil«  30hl-3  under  the 
Inveatmenf  Comprtny  Act  of  1940  la 
b«inf  adopted  to  govern  the  reporting 
requirements  for  inyeatmant  companlea 
that  change  their  fVacaJ  year  and.  In 
addition,  a  new  accounting  Rule  S-06 
and  othar  amandmnita  to  tb«  accoonting 
and  proxy  rules  relating  to  financial 
reporting  are  being  adopted.  Finally,  tha 
Commission  is  adopting  amendments  to 
tha  qaarlarly  repomng  niiaa  that  modify 
the  period  to  be  covaiad  io  a  oaw 
registrant  s  Pirst  quarterly  report 
BFFBCnvi  DATt  April  12,  lOee.  The 
amandmants  to  FjuJiaoga  Act  Rulaa 
12b-2a.  13a-ia  and  15d-ia  Forma  »-K, 
10-K.  lO-Q.  20-F.  12b-25.  and  N-6AR. 
and  new  Ln  vestment  Company  Act  Rule 
30bl^  ar«  affective  for  am  iaaaar'a 
decldon  to  change  a  tiacal  yaar  and 
made  on  or  after  April  12. 1060.  All  othar 
amendments  are  effacUva  (or  fUlnja 
made  on  or  after  April  12.  1080. 


Howard  P.  Hodgea  or  foaapk  S. 
Alekaavega.  (202)  271-003,  Oflksa  of  tha 
Chief  Accountant  of  tka  Otrialoo  of 
CorporeHoo  Ftnanca.  or  Barbara  | 
Green.  [IDZ]  272-2Saa.  Ofllca  of 
Discloaure  Potiry.  Dtviaton  of 
Corporation  Finance,  Sacorttiae  and 
Exchange  Conunlaaioo.  4fiO  Fifth  Street 
NW  .  Waahlngton.  DC  tOBm.  After  the 
effective  data,  oootact  |oaepk  S. 
Aleknavage.  (202)  272-2Sft3,  Offica  of  the 
Chief  Accountant  of  the  Division  of 
Corporation  Finance,  or  Emanuel  D 


Strauaa  or  Uimk  W.  CvaeB.  fXB)  271- 
ZS75.  Offlca  of  Oiiaf  ConeeL  DMaion 

of  Corporadon  Pinanoa.  With  reepect  to 
InTaotBeol  rnmpatitaa  contact 
Lawrence  A.  Friend.  (202)  272'.Z10a. 
Office  of  Discloaure,  Division  of 
Investment  Heiif  aMiit 
auppLaMBMT  Ally  ■vonaurnont  Tha 
Conunlaaloo  today  annoanced  tka 
adoption  of  aaendaanti  to  Raiaa  12b- 
25.'  13a-ia*  l3a-lS.»  14a-4.*  15d-ia» 
and  15d-19  *  ender  the  Sacarttlea 
Exchange  Act  of  1994  f^xchange 
Act").'  aa  wotl  aa  luilalona  to  Forms  9- 
K.»  10-K.»  10-Q,>»>0-P,"  and  12b- 
25  ■  ■  The  Coramlaalaa  alao  la  adopting  a 
new  accounting  Rela2-aB  and 
amendment  to  Rule  5-12  '*  of 
Regulation  S-X.  '*  With  respect  to 
Investment  companies,  new  Rule  50bl-3 
and  amendments  to  Roles  8b-1fl  '*  and 
30bl-2  '•  and  Form  N-SAR  •'  under  the 
Investment  Company  Act  of  1940 
("Investment  Company  Act'T  "  are 
being  adopted. 

L  Executive  Sununaiy 

A.  Tha  PropoaaJs 

On  )uDe  2,  lOM  the  Connnlaeton 
Issued  a  reisaao  p'T"***^  aaaendmentB 
to  Firhange  Act  Rutes  13b-10  and  15d- 
10,  which  set  forth  reporting 
requirements  appUcabla  when  an  iaauer 
changee  Its  fiacal  jraar  end.'*  The 
propoaala  were  designed  to  update  the 
rules,  integrate  then  wtth  other  cinrent 
periodic  reporting  reqoiremonta.  oodlfy 
staff  rule  interpretationa.  and  dartfy 
Issuers'  quarterly  reporting  obligations 
in  change  of  fUcal  year  drcunataBcaa. 
The  Coaaaaiaaion  also  propoeed  a  new 
Item  to  Form  S-IC  to  require  reporting  of 
a  change  in  tlacal  year  and  a  new 
Invpitir.cnt  Company  Act  rule  to  govern 
the  reporting  requiremente  for 
Investment  companies  that  change  their 
fiscal  year  end.  in  addition,  to  codify 
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stafl  practtcaa.  amenhnaats  were 
proposed  to  lbs  proxy  and  accoonting 
rulaa  rafardtog  Anandai  reporting. 
Prapoaats  also  were  made  to  amend  the 
quaitaity  reporting  rules  to  eliminate  a 
reportlna  gap  by  modifying  the  period 
for  whn  a  now  regialranf  s  first  quarter 
report  mast  be  filed. 

A  majority  of  the  commentators  on 
the  Proposing  Release  were  accounting 
firma  and  an  accounting  association.** 
All  but  one  of  the  commentators 
expressed  general  support  for  tha 
proposals.  In  whole  or  in  part*'  While 
commentators  generally  approved  of  the 
revialon  of  iaauers'  reporting  obligations 
ill  change  of  fiscal  year  circumstanoaa, 
or  codificabon  of  stall  practices,  most 
also  had  auggestioos  oo  specific  aspects 
of  the  proposals. 

The  CommiastoQ  is  adopting  the 
amendmanta  substantially  as  proposed. 
The  changes  from  tha  propoaala  are 
mainly  in  response  to  commentators' 
suggestions.  All  substantive  changes 
from  the  proposals  are  noted  and 
explained  in  the  detailed  diacuaaion  of 
the  amendments  in  Part  11  below. 

B.  The  Amendwents 

Prior  to  the  amendments.  Rules  13a-10 
and  15d-10  required  an  issuer  changing 
Its  fiscal  year  and  to  file  an  "interim 
report"  with  the  Commiaalon  containing 
financial  and  other  informatioo  about 
the  "interim  penod"  from  the  end  of  the 
moat  recently  concluded  fiscal  year  to 
the  opening  date  of  tha  new  fiscal  year  if 
that  period  covered  three  or  more 
months.  Such  repcrta  were  required  to 
be  flkd  on  the  form  used  for  the  issuer's 
annual  rejMrt 

To  avoid  confusion  with  other  reports, 
such  as  quarterly  reports,  which 
commooiy  are  referred  io  as  interim 
reports,  onder  the  amendments.  Interim 
reports  are  referred  to  as  "transition 
reports"  and  interim  periods  called 
"transition  periods."  The  amendments 
also  include  the  following  substantive 
revisions: 

(1)  Tranaition  Reporting  on  Forms  10-Q 
and  10-K 

Separate  transition  reports  are 
required  for  all  transitioD  periods, 
except  those  of  one  month  or  leas. 
Issuers  will  continue  to  file  s  transition 
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report  on  the  annual  reporting  {orra. 
usually  Form  lO-K.  including  aaditad 
tinancial  stetements,  for  transition 
periods  of  six  or  more  months.  For  a 
transition  period  shorter  than  six 
months,  issuers  are  given  an  option  to 
file  a  transition  report  on  either  Fonn 
10-Q,  infJuriing  unaudited  financial 
statements,  or  Form  10-K,  including 
audited  financial  statements. 
Information  for  a  transition  period  of 
one  month  or  less  may  be  included  in 
the  issuer's  report  on  Form  10-Q  for  the 
first  quarter  of  the  newly  adopted  fiscal 
year  that  ends  after  die  date  on  which 
the  issuer  determined  to  change  iU 
fiscal  year,  if  separate  audited 
stetements  of  income  and  cash  Qows 
covering  the  transibon  period  are  filed 
with  the  first  annual  report  for  the  newly 
adopted  fiscal  year.  If  the  issuer's  next 
report  is  the  first  annual  report  for  the 
newly  adopted  fiscal  year,  instead  of  a 
quarterly  report,  a  transition  period  of 
one  month  or  less  may  be  covered  in 
that  annual  report 

(2)  Conforming  the  Filing  Requiremente 
of  Transibon  Reporte  to  the  Current 
Requiremente  for  Forms  10-Q  and  10-K 

To  conform  to  the  current  filing 
periods  for  reports  on  Forms  10-K  and 
10-Q,  the  filing  period  for  transition 
reporte  on  Form  10-K  te  90  dajrs  after 
the  dose  of  the  transition  period  or  the 
date  of  the  determination  to  change  the 
fiscal  year,  whichever  te  later,  and  for 
transibon  reporte  on  Form  10-Q  45  days 
after  the  later  of  these  two  evente. 

(3)  Codification  of  Staff  Rula 
Interpretetions  of  die  Quarterly 
Reporting  Requiremente  When  an  Issuer 
Chaoges  Ite  Fiscal  Year  End 

Constetent  with  staff  practice,  issuers 
will  continue  to  have  the  t^on  of  filing 
quarterly  reporte  for  the  transition 
period  on  the  baste  of  either  the  old  or 
new  fiscal  year.  Alsa  consistent  with 
staff  rule  interpretetions,  issuers,  In 
most  cases,  will  continue  to  be  required 
to  file  a  quarterly  report  for  any  quarter 
of  the  old  fiscal  year  that  ended  before 
the  date  of  the  Issuer's  determination  to 
change  ite  year  end.  The  amendmente 
specify  that  the  requirement  to  file 
quarterly  reporte  on  the  new  basis 
begins  with  the  first  quarter  in  the  new 
fiscal  year  that  ends  after  the  issuer 
determined  to  change  ite  year  end. 

(4)  Clarification  of  Transibon  Reporting 
for  Successor  Issuers 

Amendmente  to  Rules  lSa-10  and 
15d-l0  require  transition  reporting  for 
all  successor  issuers,  but  oidy  where 
they  have  a  different  fiscal  year  end 
from  that  of  the  predecessor.  Successor 
issuers  are  required  to  file  a  tranaibon 


report  oancandng  the  predecessor  for 
any  transition  poiod  between  the  close 
of  the  fiscal  year  covered  by  the  last 
annual  report  of  the  predecessor  and  tiie 
date  of  succession.  For  a  transition 
period  of  six  or  more  months,  the 
successor  issua  must  file  the  transition 
report  on  Form  10-K.  including  audited 
financial  statements.  For  a  transition 
period  of  less  than  six  months,  the 
successor  tesuer  may  opt  instead  to  file 
the  transition  report  oo  Form  10-Q, 
includiog  imaudited  finanrial 
statementc.  Just  as  for  changes  in  fiscal 
year,  vidiav  the  transition  period  is  one 
month  or  less,  the  successor  issuer  need 
not  file  a  separate  transition  report 
provided  that  the  required  information 
for  the  transibon  period  is  contained  in 
a  subsequent  quarto-ly  report  or  if  the 
next  report  is  an  annual  report  in  that 
annual  report 

(5)  Separate  Transition  Reporting  Roles 
for  Foreign  Private  Issners 

Separate  provisions  require  a  foreign 
private  issuer  with  a  transition  period 
longer  than  six  months  to  file  a  Form  20- 
F  containing  responses  to  all  items 
required  when  the  Form  is  used  as  an 
annual  report  and  including  audited 
financial  statements.  For  a  transition 
period  of  six  or  fewer  months,  a  foreign 
private  tesuer  may  opt  instead  to  file  a 
transition  report  on  Fonn  20-F  that 
includes  responses  to  only  a  limited 
number  of  specified  items  and  unaudited 
financial  statemente.  Where  the 
transition  period  is  one  month  ot  less,  a 
foreign  private  issuer  is  not  required  to 
file  a  separate  transition  report  if  the 
first  annual  r^rart  for  the  newly  adopted 
fiscal  year  covers  the  transition  period 
as  well  as  the  fiscal  year. 

(6)  Reporting  a  Change  in  Fiscal  Year  on 
Fonn8-K 

New  Item  8  of  Form  8-K  requires  an 
issuer  to  report  ite  new  fiscal  year  end. 
the  Form  (10-K  or  10-Q)  on  which  the 
report  covering  the  transibon  period  will 
be  filed,  and  the  date  of  the 
determination  to  change  ite  fisuil  year 
end.  The  Form  8-K  must  be  filed  within 
15  days  after  that  date. 

(7)  Specific  Provisions  Regarding  Filing 
Fees  and  Extensions  of  Time 

No  filing  fee  is  required  for  transition 
rejMrts.  Amended  Rule  12b-25  and 
amended  Form  12b-2S  add  transition 
reporte  to  those  reporte  for  which  an 
extension  of  time  for  filing  is  available. 

(8)  Separate  Rule  for  Transition 
Repoi-ting  of  Investment  Companies 

New  Investment  Company  Act  Rule 
30bl-3  provides  transition  reporting 
requirements  specifically  tailored  to  the 


semi-annual  and  annual  reporting 
obligabons  of  investment  companies. 
The  new  Rule  codifies  the  staff  practice 
of  requiring  investment  companies  that 
change  their  fiscal  year  end  to  file  a 
report  on  Form  N-SAR  within  60  days  of 
either  the  close  of  the  resulting 
transititm  period  or  the  date  of  the 
determination  to  change  the  fiscal  year 
end.  whidiever  is  later. 

(9)  Codification  of  Staff  Practice  of 
Permitting  Reliance  on  Nine  Months 
Statemente 

New  accounting  Rule  S-06  and  a 
parallel  note  to  Rule  14a-3(b)(l)  "  of 
the  proxy  rules  codify  the  staff  practice 
of  accepting,  under  specified 
circumstances  such  as  a  change  in  fiscal 
year,  financial  statemente  covering  a  9 
to  12  month  period  in  satisfaction  of  a 
requirement  for  financial  statemente  for 
either  one  year  or  one  year  of  a  multiple 
year  period. 

(10)  Codification  of  Staff  Practice  on 
Age  of  Audited  Financial  Stat«nente  in 
A  First-Time  Registrant's  Registration 
Statement 

To  assure  that  timely  financial 
statemente  for  first-time  registrante  are 
available,  amended  accounting  Rule  3- 
12  codifies  the  staff  practice  of  requiring 
tiiat  the  most  recent  audited  financial 
statemente  in  a  registration  statement 
under  the  Securities  Act  of  1933 
("Securities  Act")  "  or  on  Form  10  ■* 
filed  by  a  non-reporting  company  be  no 
more  than  1  year  and  45  days  old. 

(11)  Period  to  be  Covered  by  First 
Report  on  Form  10-Q  for  First-Time 
Registrante 

To  avoid  reporting  gaps,  amended 
Rules  13a-13  and  15d-13  governing 
quarterly  reporting  require  a  new 
registiant  lo  file  ite  first  report  on  Form 
10-Q  for  the  first  fiscal  quarter  following 
the  most  recent  fiscal  year  or  full 
quarter  for  which  financial  statements 
were  included  in  its  registration 
statement 

Examples  illustrating  the  application 
of  the  amendmente  to  typical  reporting 
situations  are  contained  in  the  Appendix 
in  Part  V  of  thu  Release.  The  examples 
have  been  modified  where  appropriate 
to  reflect  changes  from  the  proposals. 
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A  Reporting  Fiscal  Year  Changtia 

1  Tranaltlon  Reporting  on  Formi  13-Q 
and  10-K 

The  Commiiilon  It  adopting 
amendmenta  to  Rulea  13«-10  and  15d- 
10  **  requiring  an  itauer  to  flle  aeparata 
tranaltlon  reporta  for  all  tranaition 
p«noda.  except  thoaa  of  one  month  or 
leaa.  Under  the  prior  rulea,  a  aeparate 
tranaltlon  report  waa  not  rvqulred  for  a 
tranaition  period  ahorter  than  thr«€ 
montha.  In  the  Fropoalng  Rel«aa«.  the 
Commiaaion  aollcited  comment  on  a 
propoaed  requirement  of  aeparate 
tranaition  reporta  for  all  tranaition 
perioda.  including  tranaition  p«r1oda 
ahorter  than  three  montha.  Throe 
commentatora  criticized  the  propoa«d 
requirement  aa  not  uaefuJ,  neceaaary  or 
juatified  by  the  coata,  and  recommended 
that  information  on  auch  ahorter 
tranaition  perioda  be  included  in  the 
isauer'i  next  report  on  Form  10-Q 

The  Commiaaion  haa  decided  not  to 
require  a  aeparate  tranaition  report  for 
transition  penoda  of  one  month  or  leaa. 
Where  the  transition  period  la  one 
month  or  leaa.  the  Commiaaion  believes 
that  the  coat  asaociated  with  filing  a 
separate  report  for  such  a  short  time 
span  outweigh  the  limited  benefit  of 
such  reporta  to  investora."  The 
amendmenta  instead  permit  information 
about  a  tranaition  period  of  one  month 
or  less  to  be  included  in  the  laauer'a 
rf  port  on  Form  10-Q  for  the  first  quarter 
of  the  newly  adopted  flacal  year  that 
enda  after  the  date  on  which  the 
determination  waa  made  to  change  the 
rmcal  year  '^  If  the  laauer'a  next  report 
la  the  firat  annual  report  for  the  newly 
adopted  fiacal  year,  the  tranaition  period 
may  be  covered  in  that  annual  report. 

Separate  tranaition  reporta  are 
required  for  all  transition  perioda  longer 
than  one  month.  Aa  the  tranaition  period 
becomea  longer,  the  inveator'a  Intereat 
in  the  prompt  diacloaure  of  financial 
Information  alxiut  the  tranaition  period 


■*  Rill*  13A-10  appIlM  to  l««u«n  arllii  MCuritiM 
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Increaaea.  The  Commiaaion  beUevea  that 
requiring  tranaition  reporta  for  all 
tranaition  perioda  longer  than  one  month 
atrlkea  the  appropriate  balance  between 
the  inveatment  community'a  need  for 
diacloaure  and  the  deaire  of  iaauera  to 
minimize  the  coata  of  compliance. 

Under  the  amendmenta.  aa  under  the 
prior  ruJea.  uae  of  Form  10-K  will 
continue  to  be  required  for  tranaition 
reporta  for  tranaition  perioda  of  aix  or 
more  montha."  For  tranaition  perioda 
ahorier  than  aix  montha.  amended  Rulea 
13*-10  and  15d-10  give  iaauera  the 
option  to  file  tranaition  reporta  on  either 
Form  10-Q.  Including  unaudited 
financial  atatementa.  or  Form  lO-K. 
including  audited  financial 
atatementa.**  All  information  requeated 
in  the  textual  ttema  of  the  reporting 
forma,  aa  veil  aa  tha  required  financial 
Information,  muat  be  provided. 
Technical  changea  are  being  adopted,  aa 
propoaed.  to  make  the  deacriptiona  and 
cover  aheeta  of  and  General  Inatructiona 
to  Forma  10-K  and  10-Q  conaiatent  with 
the  amendmenta. 

In  the  Propoaing  Release,  comment 
waa  invited  on  the  aix  month  cutoff.  The 
three  commentatora  addressing  the  six 
month  cutoff  favored  it.»o  While  the 
propoaala  would  have  required  uae  of 
Form  10-Q  for  transition  perioda  ahorter 
than  aix  montha.  two  commentatora 
favored  affording  iaauera  an  option  to 
file  on  either  Form  10-Q  or  Form  10-K 
for  auch  shorter  tranaition  perioda  ao 
that  iaauera  could  fumiah  audited 
financial  atatementa  in  the  flrat  Inatance. 
The  Commiaaion  haa  adopted  thia 
auggeated  option,  enabling  iaauera  that 
opt  to  uae  Form  10-K  to  avoid  the 
poasibihty  of  later  reviaiona  of 
previoualy  publiahed  unaudited 
financial  atatementa  for  the  tranaition 
period. 

Because  the  amendmenta  afford 
iaauera  the  option  to  uae  Form  10-K  or 
10-Q.  the  Commiaaion  has  added  a 


••  Saa  amandwl  Rulaa  1S»-100>|  and  1Sd-10(b) 
and  Appendix  Bxamplaa  Id..  l.f_  h  iJk. 

•*  .Saa  amandad  Rulaa  lSa-10(c|  aod  15d-lO(c| 
and  Appandix  Examplaa  1  b..  l.C-  k  if. 

**  With  a  ilx  month  cutofT.  tlta  amandmanta  allow 
\y  monlfaa  batwaan  (Ulng  audllad  (loandal 
•tatamanta  to  tha  caaa  wfaara  an  laauar  chanfaa  Iti 
flacal  yaar  and  with  a  raaultlna  tranaltkiii  panod  of 
flva  montiia.  Par  axAmpla.  an  laauar  with  a 
Dacambar  n  yaar  and  that  changaa  Ita  flacal  yaar  In 
1W0  to  May  SI.  1980  will  im  parmlttwl  lo  flla  a  Form 
10-Q.  Inciudlng  nnandltad  financial  itatamanta. 
oovartng  tha  tranattlon  parted  frao  |anuary  1.  lOm 
through  May  n.  IflUa  Tba  laauar  will  not  ba 
raqulrad  to  fUa  twUtad  flnandai  atatamaoti  imtil 
Auguat  ID,  laei.  tha  dua  data  for  Ita  naxt  annual 
raport  oorarina  tha  aawty  adoptad  flacal  yaar  tram 
|una  1.  19S0  diroiHh  May  (1.  lan.  Coipltanna  with 
tha  raquiraoHiila  ror  flnandai  (tataaanta  andar  tha 
tranalUoa  raportlaa  rulaa  will  ba  daanad  U.  _:iafy 
tha  apdaOi^  nhilgatWina  mdar  aactloa  10(a)(S)  of 
tha  Swwltlaa  Act  [\t  V  8.C  TTVaNS)). 


requirement,  not  contained  in  the 
propoaala.  that  an  iaauer  atate  in  ita 
Form  8-K  reporting  the  change  in  flacal 
year  the  Form  (Form  10-Q  or  10-K)  on 
which  Ifte  report  covering  the  tranaition 
period  w\\\  be  filed.*'  Thia  requirement 
will  enable  investora  and  the 
Commiaaion  ataff  to  determine  when 
Information  on  the  tranaition  period  will 
be  available. 

2.  Filing  Requirementa  for  Tranaition 
Reports 

To  parallel  the  current  filing 
requirements  for  Form  10-K.  the 
amendments  change  the  time  for  filing  a 
transition  report  on  Form  10-K  from  120 
to  90  da^B  after  the  close  of  the 
tranaition  period  or  the  date  of  the 
determination  to  change  the  flscal  year, 
whichever  is  later.**  The  90  day  filing 
period  appUes  to  all  transition  reports 
filed  on  Form  10-K.  regardless  of  the 
length  nf  the  transition  period,  and 
should  give  iaauers  sufficient  time  to 
have  audited  financial  statements 
prepared  covering  transition  periods  of 
any  length.  To  parallel  the  current  filing 
requirements  for  Form  10-Q,  an  issuer 
that  chooses  to  file  a  separate  transition 
report  on  Form  10-Q  must  file  that 
report  within  45  days  after  the  later  of 
the  close  of  the  transition  period  or  the 
date  of  the  determination  to  change  the 
fiscal  year.** 

3.  Requirements  for  Changing  a  Fiscal 
Year  After  the  Year  End 

Amended  Rulea  13a-10(a)  and  15d- 
10(a)  codify  current  ataff  rule 
interpretaUona  by  requiring  an  iaauer  to 
file  an  annual  report  for  any  fiacal  year 
that  ended  before  the  date  on  which  the 
isBuer  determined  to  change  its  fiscal 
year  end.  An  issuer  is  required  to  report 
thia  date  In  the  Form  ft-K  reporting  its 
change  in  fiscal  year.**  In  most  cases, 
the  date  would  be  evidenced  by  minutes 
of  the  laauer'a  board  of  directors  or  an 
authorized  committee  thereof.**  The 
amendmenta  alao  codify  the  staj? 
interpretive  position  that  a  transition 
report  can  be  used  only  for  periods  of 
less  than  12  months.  Transition  reporta 
are  not  permitted  for  perioda  longer  than 
12  montha  becauae  of  the  difficultiea  of 
conatructing  data  for  comparable 
perioda  that  would  be  useful  in 
understanding  trenda  in  a  business. 


•  ■  For  a  diacuaaiao  of  oaw  Itam  6  of  Form  6-K.  laa 
VLKA..  infra. 

"  Saa  amoKiad  Rulaa  lSa-10(b)  and  16d-10(b). 

••  Saa  amaodad  Rulaa  lSa-10(c)  and  15d-10(c). 

**  Saa  dlacnaaton  of  oaw  Itam  S  al  Form  S-K  at 
HAM.  mfra. 

••  Othar  rrtdaaoa  of  Ika  data  cxmld  Inchida  a 
oootamparmoaoua  pubUc  aaDoaDoaoMot  ( 


Federal  Register  /  Vol  54.  No.  47  /  Monday.  March  13.  1980  /  Rules  and  Regulations  l 


4.  Financial  Reporting  Requirements  for 
Transition  Periods 

Under  the  amendments.  finniKnal 
statements  in  transition  reports  on  Form 
10-K  muat  be  audited  In  oontrast. 
unaudited  financial  statements  are 
permitted  in  transitian  leporti  on  Form 
10-Q. 

Under  the  amendments,  a  tranaitton 
report  on  Form  lO-K  muat  indnde  either 
financial  statements,  which  may  be 
unaudited,  for  the  comparable  period  of 
the  prior  year,  or  a  footnote,  which  may 
be  unaudited,  giving  specified 
infofmati(ni  for  the  comparable  period  of 
the  prior  year.**  The  prior  year  footnote 
information  most  state,  at  a  minimum, 
revenuea.  groaa  profita.  taioaiiw  taxes, 
income  or  loss  fram  continoh^ 
opera  tioDs  before  extraordinary  items 
and  cumulative  effect  of  e  change  In 
accounting  prindplea.  and  net  income  or 
loss.  The  cffecta  of  any  diacontinued 
operations  and/ or  extraordinary  items 
as  daaaified  onder  the  proviaians  of 
generally  aooepiMi  acoonntiag  principles 
also  most  be  Aawa,  if  appUcaUe.  Per 
share  data  baaed  upon  sach  hm^i^^  or 
loss  and  net  income  or  loas  is  reqeiied 
to  be  presented  \n  coofonnity  with 
appUcable  aoooontiag  standards.** 

One  noameiHatur  reoomraended  thet 
the  amendments  address  wfaelfaar  the 
finandel  statements  or  footmyie 
lm.jrmatioB  for  the  comperaUe  period  of 
the  prior  year  must  be  included  in 
subseqoent  filings.  The  soiendnients  as 
adopted  have  been  changed  to  specify 
that,  where  called  for  by  the  timt  span 
covered,  subsequent  filings  must  indnde 
such  statements  or  informatioa. 

Conaiatent  with  exiating  requirements 
for  Form  10-Q,  s  tranaition  report  on 
Form  lO-Q  also  is  required  to  Indude 
finandal  information  about  the 
comparable  period  of  the  prior  year.** 
As  suggested  by  (me  commentator,  the 
amendments  as  adopted  state  that 
schedules  need  not  be  filed  in  tranaition 
reporta  on  Form  10-Q.**  When  en  issuer 


••  Saa  ■■■■riid  RbIm  la^iofb)  and  15^lO(b). 

"  The  prior  yaar  footnote  Informatioa  tncks  Rule 
l-02(aa]J  of  Regulatioo  S-X  (17  CFR  2UU-(B(aa). 
axoapt  that  dtodoaura  of  tncoma  taxaa  la  rafutoad 
under  Ifaa  ■mandwanta  bacnaaa  ancMnfbt— Boa  ia 
pertinent  to  imdartitaodiiig  Iba  fhirtaaW^pif  in 
earning  and  earning  trends. 

"  5ee  nA.S.,  "Quarterly  Reportliig  When  an 
Iaauer  Changea  Iti  Fiscal  Yaar,"  infra,  for  a 
diicuaalon  of  the  new  Note  to  par«p«phs  (c]  and  (e) 
of  Rulaa  lSa-10  aod  15d-10  that  addraaaas 
difficulUaa  in  providing  ooa^Mrable  parlod  financial 
Informatioa. 

"  Howerer,  acfaadulea  for  aach  trandhon  periods 
are  required  to  t>a  tllad  in  snbaaqueni  aimnal 
reports  on  Form  10-K  pursuant  to  Rulaa  S-M  (17 
CFR  2105-04),  7-06  (17  CFR  2\0.7-<X>l  and  IMT  (17 
CFR  nas-OT)  of  Refulabon  S-X  whoa  the  I 
■tatements  oovering  the  transitlaa  period  are 
raqulMd  «R  bt  aaaMad, 


files  a  transition  report  on  F(nm  10-Q. 
aeparate  audited  statements  of  income 
and  cash  flows  covering  the  transition 
period  are  required  to  be  filed  as  part  of 
the  first  annual  report  for  the  newly 
adopted  fiscal  year.*"  The  annoal  report 
also  must  contain  a  separate  audited 
balance  sheet  for  a  tranaitiao  period  of 
less  than  aix  months,  if  an  audited 
balemce  sheet  as  of  the  end  of  the  prior 
fiscal  year  iM  not  filed.  Further,  the 
amendments  specify  tiiat  notes  to  tiie 
financial  statements  for  the  transition 
period  induded  in  the  annual  report 
may  be  integrated  with  the  notes  for  die 
full  fiscal  period. 

As  discussed  above,  pursuant  to 
amended  Rule  13a-10(d]  or  lSd-10(d],  in 
specified  drcnmstances,  an  issuer  may 
include  informaticHi  about  a  transition 
period  of  one  month  or  less  in  its  first 
quarteriy  report  on  Form  1(X-Q  for  the 
newly  adopted  fiscal  year  after  the  date 
of  determinaticm  to  rhar^gp  ita  year  ecd. 
rather  than  in  a  separate  tianaldon 
report.  If  this  is  done,  the  finandal 
statements  required  by  Part  L  which 
may  be  unaudited,  must  be  fnmi«h^>«l 
separately  for  the  transition  period  as 
part  of  the  Form  10-Q.*>  In  addition,  the 
issuer  must  file  with  the  firat  annual 
report  of  die  newly  adopted  fiscal  year 
separate  audited  statements  of  income 
and  cash  flows  covering  the  transition 
period.  If  the  issuer's  next  report  is  a 
Form  lO-K  rather  than  a  Form  10-Q,  all 
of  the  required  inf(Mination  for  the 
transition  period  must  be  induded  in  the 
Form  10-K. 

Commentators  asked  for  clarification 
of  the  apphcation  of  the  requirements  of 
Item  303,  "KUnagement's  ENscussion 
and  Analysis  of  Finandal  Condition  and 
Results  of  Operations."  *■  of  Regulation 
S-K  **  to  transition  periods.  Consistent 
with  new  Rule  3-06  of  Regulation  S-X, 
as  discussed  below,^^  for  a  transition 
period  of  nine  or  more  mondis,  the 
information  for  full  fiscal  years  set  forth 
in  Item  303(a)  *•  will  be  required  For 
transition  periods  shorter  than  nine 
months,  the  information  for  interim 
periods  set  forth  in  Item  303(b)  **  will  be 
required. 


*<>  Sm  ummaiaA  Rulaa  13a-10(c)  and  lSd-10(c). 

* '  Tha  infansatiaa  oovaiiof  the  transition  period 
required  by  Put  II  and  Itan  2  of  Rurt  L 
"Managemant's  OiacnaaxB  and  Analjrals  of 
Financial  Condition  and  Rssotts  ci  Oparatians.'' 
may  be  conbinad  with  the  intematiM  ngardins 
the  quarter. 

♦»  17  CFR  22SJ0S. 

♦•  17  CFR  229.10-802. 

**  See  "Amendments  to  the  Aocoontlna  and 
Proxy  Rules  to  Permit  Rebance  uo  Nina  hionlli 
StatemeBts,"  Part  ILB.1.,  infra. 

*•  17  CFR  Z2B.3aS(a]. 

••  IT  CFR  229.30S(bj. 


Similariy,  when  responding  to  Item 
301  of  Regulation  S-K  "Selected 
Financial  Data."  *''  a  transition  period  of 
nine  or  more  months  will  be  deemed  to 
meet  the  requirement  for  one  year  of 
selected  financial  data  if  the  data  for  all 
other  penods  covers  the  full  time  span 
required  to  be  reported  Traneitioo 
periods  of  less  than  nine  montiis  may  be 
shown  in  the  table  of  selected  finandal 
data  for  the  last  five  fiscal  years  of  the 
issuer  (or  for  the  life  of  the  issuer  if  lesa) 
or  may  be  shown  in  a  footnote.  The 
table  of  selected  financial  data  should 
report  on  all  periods  within  tiie  time 
span  for  which  information  is  required 
to  be  futmisbed.  induding  any  transition 
periods. 

5.  Quarterly  Reporting  When  an  Issuer 
Changes  Its  Fiacal  Year 

Hie  amendments  to  Rules  13a-10  and 
15d-10  are  intended  to  clarify  the 
requirements  for  filing  quarteriy  reports 
in  change  of  fiscal  year  circumstances.** 
The  amendments  codify  the  o^irrent  staff 
practice  of  requiring  issuer;  to  file 
quart«4y  repcwts  during  the  transition 
period.  Undo'  die  amendments, 
companies  continue  to  have  the  option 
of  filing  sudi  quarteriy  reports  based  on 
the  quarters  of  either  die  old  or  newly 
adopted  fiscal  year,**  Under  either 
option,  an  issuer  still  is  required  to  file  a 
quarteriy  report  for  any  quarter  of  the 
old  fiscal  year  that  ended  before  the 
date  on  which  the  issuer  determined  to 
change  its  fiscal  year  end  except  where 
the  last  day  of  the  quarter  also  is  the 
last  day  of  the  transition  period** 


«' 17  CFR  229J01 

«•  See  amended  Rules  lSa-10(e]  and  Ud-lOfe). 

*•  See  amended  Rules  ISa-lOfeXZ)  and  15d- 
10(eK2).  Thus,  an  iaauer  with  a  Deoember  91  year 
end  that  decidas  on  February  1.  IflSO  lo  cban«e  Its 
year  end  to  October  31.  ISSO  has  tbe  opboa  of  fihof 
quarterly  reports  either  for  the  quarters  of  the  old 
fiscal  year  ending  Marci  31,  )ime  30.  and  September 
30, 1900  or  for  te  periods  ■  "'m  m*!-!  with  qoarlen 
of  the  new  fiscal  yvmr  andiiig  (aimary  SI.  April  lb. 
and  July  St  IflOO.  If  the  aaaa  iammat  had  decMed  oe 
)ime  1, 1990  to  change  its  year  and  to  October  31. 
199a  the  issuer  already  would  have  filed  a  qaarterty 
report  for  the  quarter  aoding  March  31.  ISSO  bat  still 
would  have  the  opboa  to  file  the  i|aailiilj  iep»«U 
either  for  the  quarters  of  tha  old  fiacal  yaar  aadng 
)une  30  and  September  30. 19B0  or  for  tiw  panod 
coinddjng  with  the  quarts  of  the  new  fiscal  yaar 
ending  July  31.  USa 

'°  See  amendad  Rules  13a-10(e)(l)  and  ISd- 
10(e]|l).  For  exampte.  aa  isauer  with  s  December  31 
year  end  that  decides  on  October  IS.  1900  to  chaoes 
Its  year  end  to  November  30  1900  is  required  to  file 
by  November  14, 1990  s  quarteriy  report  oo  Form 
10-Q  for  tiM  quarter  endina  Septambar  30.  1990  of 
the  old  fiacal  jrear.  If  the  same  issuer  deaded  on 
October  1&,  1990  to  change  its  year  end  to 
September  30. 1990  the  isauer  u  oo)  required  to  file 
a  quarterly  report  on  Form  10-Q  for  the  quarterly 
period  andins  September  30,  isao  of  the  oU  fiacal 
year,  because  the  last  day  of  tiie  quarter  would  ba 
the  same  as  the  last  day  of  the  tnnsibaB  panod  lo 
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Th«  amendmanU  alto  specify  th«  tinM 
by  whici)  an  laausr  muat  b«gin  filing 
quarterly  reports  on  th«  basis  of  the 
newly  adopted  fiscal  year.  An  Issuer  ts 
required  to  begin  filing  quarterly  reports 
on  the  new  basis  with  the  quarterly 
report  for  the  first  quarter  of  the  new 
fiical  year  ending  after  the  Issuer 
determined  to  change  its  fiscal  year 
end.*'  With  respect  to  quarterly  periods 
ending  before  the  issuer  s  determination 
to  change  its  year  end.  no  reporting  on 
Ihe  new  basis  Is  required. 

The  switch  in  quarterly  reporting  from 
the  old  to  the  new  fiscal  year  may  result 
in  a  period  of  less  than  three  months 
that  IS  not  covered  by  a  separnte  report 
on  Form  10-Q  The  Proposirtg  Release 
stated  that  such  a  period  would  be 
covered  on  a  cumulative  basis  in  the 
next  report  on  either  Form  10-Q,  Form 
10-K  or  in  a  transition  report,  depending 
on  when  the  switch  occurred.  One 
commentator  noted  that,  under  the 
proposals,  the  disclosure  of  some  non- 
financial  information  about  such  a 
period  might  not  be  required  In  the  next 
Form  10-Q  and  thus  might  be  delayed, 
and  further  that  it  might  b«  difficult  for 
Investors  to  derive  financial  information 
about  such  a  period  from  cumulative 
financial  information  disclosed  in  the 
next  Form  lO-Q  or  other  later  reports. 

The  amendments  as  adopted  have 
been  modified  to  specify  that,  unless 
such  s  period  of  less  than  three  months 
Is  or  will  be  covered  in  the  issuer's 
transition  report  or  In  the  first  annual 
report  on  Form  10-K.  for  the  newly 
ailopted  fiscal  year,  information  [e  fi . 
Ugal  proceedings,  changes  in  securities) 
about  such  pwnod  must  be  Included  in 
the  issuer's  initial  report  on  Form  10-Q 
for  the  newly  adopted  fiscal  year  •• 
Separate  financial  statements  covering 
such  period,  which  may  be  unaudited, 
must  be  furnished  therewith."  These 


\ha  •v«nl.  (  traiMitum  rtpoti  m:  Form  1(MC  la 
r«qulr«d  lo  b*  fliad  arlthm  tO  day  »t\mt  OcUitMr  IS. 
IINO  to  oovar  th*  tranaltkon  panod  fmn  laiuury  1. 
two  ttir<)i«h  SaptcmbOT  XX  ISUO 

•>  Sm  tnMiuiwJ  RuUa  1te-10(tM3|  and  IM- 
KX'KS)  In  the  flnt  (xaiiipU  In  (oo<no<a  SO.  •  Form 
lO-Q  la  raqulrad  (or  (ha  flral  quartar  |an<lln( 
V»bni*ry  IS,  lom  I  erf  tha  saw  fUcaJ  jraar 

"  THa  infnmiation  rw«r1n(  (Im  tranalUon  parlod 
raqulrad  by  Part  U  ind  Itatn  Z  of  Pan  L 
'VlanafMoant  •  Olacuaaiun  t-d  Analyiia  ol 
Financial  CondlMcw  and  RaaiiJta  of  oiiarattaiu." 
may  ba  ooanblnad  wittt  tha  tniormatloo  ragarding 
(ha  (laartar 

•■  Saa  tiandad  RuJaa  lIa-ia(aN4)  and  Iki- 
1(1^*N4|  and  Appandlx  Kxampia  1  a  For  aKampla  an 
taauar  with  a  Dacambar  )1  jraar  and  (iactdaa  on  |ium 
I    nan  lo  chant*  It*  yaar  and  (o  (Vtobar  31    laso 
and  baftn*  (Uln(  quartarfy  raport*  batad  on  tha 
quartara  of  tha  oaw  Hacal  'raar  with  (ha  quanarly 
rapurl  for  tha  quartar  anding  July  T\   1900  l^ndar  tha 
air.andmanta.  tK*  parlod  froa  April  1  through  April 
MX  1W0  would  n»l  ba  mvarad  by  a  aaparat*  raport 
on  Fom  lO-Q  Tluil  parlod  would  ba  raqulrad  (o  ba 
ouvarad  In  tha  quartarly  raport  ftlad  fur  tha  quartar 


modifications  do  not  require  any 
additional  report*,  only  that  the 
financial  tiiformation  also  be  set  out 
separately,  and  not  |ust  ctimulatlvely. 
The  amendments  also  specify  when 
recastina  of  prior  year  quarterly 
financial  Information  Is  not  required  for 
an  issuer  that  changes  to  a  new  fiscal 
year  end  that  does  not  coincide  with  the 
end  of  a  quarter  of  the  previous  fiscal 
year  A  new  Note  to  paragraphs  (c)  and 
(e)  of  Rules  13a-10  and  15d-10  permits 
an  issuer  to  file  quarterly  reports  for  the 
quarters  of  the  new  fiscal  year  without 
recasting  data  for  the  pnor  fiscal  year, 
where  recasting  either  is  not  practicable 
or  cannot  be  cost-justified,  if  the  issuer 
furnishes  (1 1  financial  statements  for  the 
quarters  of  the  preceding  fiscal  year 
most  nearly  comparable  to  the  quarters 
in  the  newly  adopted  fiscal  year.  (2)  an 
adequate  discussion  of  seasonal  and 
other  factors  that  could  affect  the 
comparability  of  Information  or  trends 
refiected;  (3)  an  assessment  of  the 
comparability  of  the  data;  and  (4)  a 
representation  as  to  the  reason  the 
recasting  has  not  been  undertaken.  The 
Note  also  applies  to  prior  year 
Information  in  transition  reports  on 
Form  10-<3.»* 

6.  Transition  Reporting  for  Successor 

Issuers 

Amended  Rules  138-10(0  and  15d- 
10(0  specify  traiuition  reporting 
requirements  for  successor  issuers  with 
a  different  fiscal  year  end  from  that  of 
the  predecessor  No  transition  report  is 
required  where  the  successor  Issuer  and 
the  predecessor  have  the  same  fiscal 
year  end.  Under  such  circumstances,  the 
successor  issuer  continues  to  report  on 
the  same  reporting  schedule  as  that  of 
the  predecessor  ** 

While  former  Rule  13a-10  specified 
reporting  requirements  only  for 
successor  issuers  with  securities 
reglistered  on  Form  ft-B,**  the 


•nding  |uly  SI.  )0Oa  and  aaparata  nnandal 
ttalnnantj  oovartng  Apnl  1  through  April  M.  ISBO 
would  ba  raqulrad  to  t>a  fUad  with  tliat  quartariy 
raport. 

**  TIm  anandmanta  do  not  raqulra  an  i»auar  that 
drcldaa  to  rhanja  It*  yaar  and  aftar  having  filad 
quartarly  raport*  baaad  on  tha  old  fUcal  yaar  to  (Ua 
naw  Form  10-Qi  for  tboaa  quartan  of  tha  naw  flacal 
yaar  alraady  ooocludad.  Howavar  purmtant  to  Itam 
1021*HJI  of  RagulaUoa  S-K  |17  CFR  Z2a302(a)(S)|. 
•paaflad  Hauaii  mud  pronda  aaUctad  financial 
data  for  aach  full  quartar  of  tha  two  moat  raoant 
flacal  yaan  In  thalr  annual  raport*  on  Form  \0-K. 
Accordingly,  tha  flrat  annual  raport  on  Form  lO-K  of 
•uch  an  laauar  after  a  fUcal  yaar  changa  would  ba 
raqulrad  lo  contain  hlalortcal  quartarly  informatioa 
on  iha  baal*  of  tha  naw  (Ucal  yaar 

"  .<Mta  RuIm  12g-J  117  cm  240  12»-j|  and  lid-S 

11'  cm  noisd-«i 

■*  17  (TK  MS  308b  Form  S-B  La  a  rvgtatratton 
form  prtnctpally  u*ad  (or  tha  aacurltla*  of  an  laauar 
that  ha*  no  ragiatarad  aacuntiai  but  ha*  *uco— dad 
lo  an  laauar  with  ragtstarad  •acvntlaa. 


amendments  cover  all  successor 
issuers.*^  Although  former  Rule  15d-10 
had  no  provision  covering  transition 
reporting  for  successor  issuers,  the 
amendments  add  such  a  provision  to 
cover  companies  with  reporting 
obligations  pursuant  to  section  15(d).** 

Under  the  amendments,  the  traiuition 
reporting  requirements  for  successor 
Issuers  correspond  generally  to  the 
transition  reporting  rules  applicable 
when  other  issuers  change  their  fiscal 
year.  The  principal  difference  is  the 
period  to  be  covered  in  the  transition 
report.  The  period  to  be  reported  on  by  a 
successor  issuer  ends  on  the  date  of  the 
succession,  rather  than  on  the  day  prior 
to  the  beginning  of  the  newly  adopted 
year,  in  order  to  reflect  the 
predecessor's  operations  separately 
from  those  of  the  successor.  •• 

For  a  transition  period  of  six  or  more 
months,  the  amendments  require  a 
successor  issuer  to  file  a  transition 
report  on  Form  lO-K.  including  audited 
financial  statements,  within  90  days 
after  the  date  of  the  succession.*"  For  a 
transition  period  shorter  than  six 
months,  the  successor  issuer  has  the 
option  to  file  the  transition  report  on 
either  Form  lO-K.  including  audited 
financial  statements,  within  90  days 
after  the  date  of  the  successioa  or  Form 
10-Q,  including  unaudited  financial 
statements,  within  45  days  after  the  date 
of  the  succession.*'  If  the  transition 
report  is  filed  on  Form  10-Q,  the  next 
annual  report  of  the  successor  issuer 
must  include  audited  statements  of 
income  and  cash  flows  for  the  transition 
period.  For  a  transition  period  of  one 
month  or  less,  no  separate  transition 
report  is  required,  provided  thct 
information  on  the  transition  period  is 
included  in  the  successor  issuer's  report 
on  Form  10-Q  for  the  first  quarter  that 
ends  after  the  dale  of  the  succession,  or 
If  the  successor  issuer's  nrrt  report  is  an 
annual  report,  in  that  annual  repwrt. 

These  amendments,  which  give  an 
issuer  the  option  to  use  either  Form  10-K 
or  Form  10-Q  for  transition  periods 


"  Tliu*.  niccaaaloni  reported  on  Form  S-K.  •• 
well  aa  on  Form  S-B,  ar«  covered  Sae  Releaaa  No. 
»4-a072  (Febrtiary  la  1071)  (36  FV.  MM]  Rule  12h-2 
(17  CFR  MOlZb-Z)  daflnae  iuooaaaloa  and. 
oorrelathrety.  cucoaaaor 

"  Sm  amandad  Rale  lVi-10(0 

■*  Whar*  the  wiccaeacir  laauar  and  tha 
predaoaaaor  have  a  diffarent  Racal  yaar  end  and  the 
(ucoeealon  1*  loiely  for  the  purpoae  of  forming  • 
holding  compeny  or  changing  the  ttate  of 
Incorporation,  the  (uoceaaion  wiU  be  viewed  a«  any 
change  In  fUcal  year  and  not  lubtect  to  the 
proviilonj  of  amended  Rule*  13a-10(f]  and  15d- 
lOtfl 

••  Sae  amended  Rule*  1Sa-10(n  and  lSd-10(0  and 
Appendix  Example  Z.b. 

•>  Sm  amended  Rulaa  13a-ia(fl  and  15d-10(n  aD< 
Appendix  Kxampia  Z^. 


shorter  than  six  months,  differ  from  the 
proposals,  which  would  have  required  a 
successor  issuer  to  file  a  transition 
report  on  Form  10-Q  for  such  shorter 
transition  periods.  Like  the  option 
a^orded  other  issuers  that  change  their 
fiscal  year,  the  option  is  available  to 
successor  issuers  so  that  they  may 
furnish  audited  financial  statements 
covering  the  transition  period  in  the  first 
instance,  and  avoid  the  possibility  of 
revision  in  a  later  audit  of  previously 
released  imaudited  financial  information 
about  the  transition  period.** 

7.  Transition  Reporting  for  Foreign 
Private  Issuers 

The  Commission  is  adopting  separate 
transition  reporting  provisions  for 
foreign  private  issuers.  The  separate 
provisions  provide  specific  guidelines 
for  foreign  private  issuers  in  change  of 
fiscal  year  circumstances  and  are 
consistent  with  other  separate  reporting 
requirements  and  separate  reporting 
forms  for  such  issuers.  In  addition,  given 
the  varied  reporting  requirements  and 
practices  in  foreign  jurisdictions,  in 
appropriate  cases,  the  Commission  st&ff 
will  consider  requests  to  modify  the 
traruition  reporting  requirements  for 
foreign  private  issuers  to  take  account  of 
varying  domicile  country  reporting 
requirements  and  practices. 

Under  amended  Rules  13a-10(g)  and 
15d-10(g),  a  foreign  private  issuer  is 
required  to  file  a  Form  20^  to  report  on 
all  transition  periods,  except  those  of 
one  month  or  less.  Where  the  transition 
period  is  longer  than  six  months,  such 
issuer  is  required  to  file  a  transition 
report  on  Form  20-F  that  contains 
responses  to  all  items  required  when  the 
form  is  used  as  an  annual  report  and 
includes  audited  financial  statements.** 
For  transition  periods  of  six  or  fewer 
months,  the  amendments  give  a  foreign 
private  issuer  an  option  similar  to  that 
given  domestic  issuers.  The  foreign 
private  issuer  may  file  its  transition 
report  on  Form  20-F,  either  with 
responses  to  all  items  required  when 
Form  20-F  is  used  as  an  annual 
reporting  form  and  including  audited 


"  Other  cturant  reporting  requirement*  for 
•uccaaaor  lasueri  and  the  Diviaion'i  current 
interpretive  poaitiani  reaperting  discloauret  t)y 
•uccaasor  laauan  are  not  affected.  A*  noted  is  the 
Propoaing  Releaee,  when  there  ii  a  change  In 
accounting  l>ati«  between  the  aucceeaor  and 
predecaeaor.  the  quarterly  or  annual  report  for  the 
period  in  which  the  aucceaaion  occur*  1*  required  to 
preeent  aeparately  thr  •taiementi  of  income  and 
ca*h  flow*  to  reflect  the  penod*  pnor  and 
*ut>*equent  to  the  *ucce**ion. 

**  Form  20-F  generally  i*  uaed  by  foreign  private 
i**uer«  a*  a  reglatration  *utemenL  a*  well  a*  an 
annual  report  General  Inatniction  Cfb)  of  Form 
20-F  apadflee  that  an  annual  report  on  Form  20-F 
(hall  Include  the  tnfonnation  apedfiad  In  Part*  L  IH 
and  rv  of  tha  Form. 


financial  statements,  or,  in  the 
alternative,  with  responses  to  a  limited 
number  of  specified  items  and  including 
unaudited  financial  statements.**  The 
Commission  has  determined  not  to 
require  a  foreign  private  issuer  to  file  a 
separate  trtmsition  report  for  a 
transition  period  of  one  month  or  less  if 
the  first  annual  r^>ort  for  the  newly 
adopted  fiscal  year  covers  the  transition 
period  as  well  as  the  fiscal  year.  As  with 
domestic  issuers,  the  costs  associated 
with  filing  separate  transition  reports  for 
such  limited  periods  of  one  month  or 
less  are  not  justified  by  the  minimal 
benefit  to  investors. 

In  the  Proposing  Release,  the 
Commission  proposed  the  same  cutoff 
for  foreign  private  issuers  as  domestic 
issuers.  The  Commission,  however,  has 
determined  to  adopt  for  foreign  private 
issuers  a  different  cutoff  from  that  used 
for  domestic  issuers.  While  domestic 
issuers  have  the  option  to  file  transition 
reports  on  Form  10-Q  with  unaudited 
financial  statements  only  for  transition 
periods  shorter  than  six  months,  foreign 
private  issuers  have  the  option  of  filing 
an  abbreviated  Form  20-F  ivith 
unaudited  financial  statements  for 
transition  periods  of  six  or  fewer 
months.  The  different  cutoff  for  foreign 
private  issuers  is  adopted  to  be 
consistent  with  the  reporting  practices 
of  some  foreign  private  issuers,  which 
develop  interim  financial  statements 
that  cover  semi-aimual  periods  pursuant 
to  the  laws  or  practices  of  their  domicile 
country  or  rules  of  exchanges  upon 
which  their  securities  are  traded.** 

Under  the  amendments,  a  transition 
report  on  Form  20-F  with  responses  to 
only  the  selected  items  and  unaudited 
financial  statements  is  required  to  be 
filed  within  three  months  after  the  close 
of  the  transition  period  or  the  date  of  the 
determination  to  change  the  fiscal  year, 
whichever  is  later.  A  transition  report 
on  Form  20-F  with  responses  to  all  items 
required  when  the  form  is  used  as  an 
annual  report  and  including  audited 
financial  statements  must  be  filed  within 
six  months  after  the  later  of  these  two 
events.  This  six-month  filing  period 


**  The  item*,  wiiicfa  cover  moat  of  the  *ub)ecta 
covered  in  a  Fonn  10-Q,  are:  Item  3.  "Legal 
Proceeding*:"  Item  8,  "Management'*  Di*cu«*ion 
and  Analysi*  of  Financial  Condition  and  Reeulti  of 
Operation*:"  Item  IS.  "Default*  Upon  Senior 
Secuhtiec"  Item  16.  "Change*  In  Securitiee  and 
Change*  in  Security  for  Regi*tered  Secuhtiea;"  and 
either  Item  17  or  18.  "Finandai  Statements." 

••  Cf.  Release  No.  34-24834  Qune  23, 1987}  (52  FR 
24Z30)  in  which  the  Commission  approved  proposed 
rule  change*  by  the  American  and  New  York  Stock 
Exchange*  permitting  the  exchange*  to  waive  or 
modify  specified  lilting  standards  for  foreign 
aecuritie*.  The  Commission  noted  that  tiie  proposal* 
would  permit  some  foreign  companies  to  report 
interim  earnings  on  a  semi-annual  rather  than 
quarterly  bails. 


parallels  the  filing  period  for  aimual 
reports  on  Form  20-F. 

In  the  Proposing  Release,  the 
Commission  solicited  comment  on 
whether  foreign  private  issuers  should 
be  excused  from  providing  unaudited 
financial  statements  in  transition  reports 
if  they  are  not  required  to  develop  such 
statements  under  the  laws  or  practices 
of  their  domicile  country,  or  any 
exchange  upon  which  their  securities 
trade.  W^e  two  commentators  agreed 
with  the  exceptioa  the  Commission  is 
not  adopting  the  exception  as  part  of 
Rules  13a-10(g]  and  15d-10(g).  Because 
the  financial  reporting  practices  of 
foreign  private  issuers  vary,  the 
Commission  had  determined  that 
requests  for  such  an  exception  vvrill  be 
considered  by  the  staff  in  appropriate 
circumstances,  particularly  where  an 
issuer  can  demonstrate  that  developing 
such  financial  data  would  not  be 
practicable  or  cost-justified.** 

8.  Reporting  Fiscal  Year  Changes  on 
Form8-K 

The  (Dommission  also  is  adopting 
amendments  to  require  an  issuer  to 
report  on  a  Form  8-K  its  decision  to 
adopt  a  new  fiscal  year  in  response  to  a 
new  Item  8.  Formal  notice  of  a  change  in 
reporting  periods  should  eliminate 
confusion  and  misapprehension  as  to 
the  reasons  for  issuer's  financial  re[>ort8 
not  being  filed  and  provide  an  orderly 
and  reliable  mechanism  for  getting  news 
of  the  change  to  investors. 

Under  the  amendments,  the  issuer 
must  report  both  the  date  of  it<! 
determination  to  change  its  fiscal  year 
end  and  the  date  of  its  new  fiscal  year 
end.*^  In  addition,  to  accommodate  the 
option  to  file  either  a  Form  10-K  or  Form 
10-Q  covering  a  transition  period 
shorter  than  six  months,**  the 
amendments  as  adopted  are  modified  to 
require  the  issuer  to  state  in  its  Form 
8-K  the  particular  Form  on  which  the 
report  covering  the  transition  period  will 
be  filed.  This  information  should  be 
available  at  the  time  of  filing  the  Form 
8-K  because  of  the  planning  required  for 
an  audit."*  The  report  on  Form  8-K  must 


••See  Rule  3-13  of  Regulation  S-X  (17  CFR  MIOS- 
IS), which  allows  the  Commissioo  to  waive  the 
filing  of  financial  statement*  upon  Informal  wntten 
request  of  an  issuer  and  where  coosulenl  with  the 
protection  of  investors 

•'  See  discussion  of  the  provision*  of  changing  • 
fi*cai  year  after  the  end  of  that  particular  year  at 
n.A.3..  supra. 

••See diacussion  st  nA-l~  "fransiUon  Reporting 
on  Form*  10-Q  and  10-K."  supra. 

•*  If  the  issuer  deades  later  to  file  the  report 
covering  the  transibon  period  on  a  fom  diSerent 
from  the  form  specified  in  it*  Form  S-K  reporting  the 
change  in  fiscal  year,  the  iasuar  should  file  an 
amended  Form  S-K  stating  the  change 
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he  filed  within  15  day*  after  th«  data  of 

the  issuer  a  determmatioa  to  chang«  Its 
fiscal  year  end 

9  Filing  ¥9*9  and  Extanaiona  of  Thnff 

Amendinenfs  to  Rules  I3«-10  and 
ISd-IO  make  it  explicit  that  no  filing  fee 
IS  requiird  for  a  transition  report." 
Amendments  to  Rule  12b-25.  Form  12b- 
J5.  and  the  description  of  tha  Form  also 
are  being  adopted  that  add  transition 
reports  to  those  reports  for  which  an 
extension  of  time  for  filing  is 
available  "  Consistent  with  the 
extension  pariods  for  Forms  15-K  and 
lO-Q,  the  extension  for  a  transition 
report  on  Form  10-K  or  20-F  is  15 
calendar  days  after  the  due  date  and 
extension  for  a  transition  report  on  Form 
10-Q  is  five  calendar  days  after  the  due 
date 

10  TranaiUoa  Raportlng  for  Investment 

Companies 

Instead  of  filing  annual  and  qnarterly 
reports  on  Farms  10-K  and  lO-Q. 
registered  management  investment 
companies  file  semi-annual  reports  on 
Form  N-SAJL  while  anil  invastmant 
trusts  nia  only  annual  raporta  on  Form 
N-SAR.^*  Therafora.  the  Commission  is 
(1)  exempting  ragistarad  Invaatmant 
companias  from  Rules  13a-10  and  15«t- 
10.^*  and  (2)  adopting  a  new  Rula  nndar 
the  Investment  Company  Act  specifying 
their  transltkMi  reporting  obUgatlona.^* 
The  new  Riiia  raqalres  tnveatmani 
companiaa  that  dbanga  Ihair  Ascal  year 
end  to  file  a  report  on  Farm  N-SAR 
within  ao  days  after  either  the  ckiea  of 
the  resulting  transition  period  or  the 
date  of  tha  datemiliMtian  lo  change  the 
fiscal  year  end  wyckaver  Is  later.^* 

Uocier  the  aasandmenta.  the  traneitkin 
report  filed  by  s  Banafement 
Investment  ooaapany  must  cover  a 
period  no  lonfar  than  six  months,  which 
Is  the  period  ordiaarily  covaiad  by  a 
report  on  Form  N-SAR.**  THe  new  Role 
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does  not  specify  tha  penod  the 
transition  report  muat  cover  and.  in 
certain  circumstaocea.  an  lnvastm<^nt 
company  haa  a  dboioe  between  two 
periods.^*  Like  tiia  amend  men  ta  to  Rules 
13a-10  and  15d-ia  new  rule  3Qbl-4 
specifies  that  no  flUnf  fee  ia  raqaired  for 
a  transition  repast.^* 

B  Other  Financial  Reporting  Changes 

1  Amendments  to  the  Acoountiog  and 
Proxy  Rulaa  to  Permit  Reliance  on  Nine 
Month  Statements 

The  Commission  ia  adopting  new  Rule 
3-06  of  Regulation  S-X.  which  provides 
that,  where  the  issuer  has  changed  Its 
fiscal  year,  the  filing  of  financial 
statements  covering  a  period  of  nhw  to 
12  months  will  be  deemed  to  satisfy  a 
requirement  for  one  year  of  financial 
statements.'*  The  new  Rule  also 
provides  that,  where  there  is  a 
requirement  for  filing  financial 
statements  for  a  multiple  year  period 
that  does  not  exceed  three  consecutive 
years.**  the  filing  of  financial 
statements  that  Inchide  one  period  of 
nine  to  12  months  will  be  deemed  to 
satisfy  a  filing  requirement  of  one  year, 
if  for  all  other  years  in  the  time  period 
financial  statements  covering  the  full 
years  are  provided.*'  The  new  Rule 
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K»rliar^  Act  and  appUcabla  to  tin  SaouriUaa  Act 
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cm  nSJBI  and  Ihoaa  hraa  (Qad  b*  bnaan t 

oompantoal. 

**  Saa  Rulaa  S-(BU)  (17  CTK  tlOy»-(BM)  aad  S- 
(Wbl  of  i^nlaann  ft-O.  RitU  l«»a(hMl)  ol  lika 
proxy  nilaa.  Md  llaB  XlM  a<  fvftm  ft-IS.  Tha 

Form  ft-Uj  aad  r^aliai^  Aal  Poa  S-K.  Uk  a^ 
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apphes  to  financial  statements  in  proxy 
and  informstion  statements,  registration 
statements  and  Exchange  Act  reports.  A 
parallel  provisioTis  Is  added  to  the  proxy 
rules  in  the  form  of  a  new  Note  2  to  Rule 
14a-3(b)(1).**  The  note,  which  tracks  the 
language  of  new  Rule  3-08.**  provides 
that  separate  audited  flnaacial 
statements  covering  two  years  and  one 
period  of  nine  to  twelve  months  fulfill 
the  requireaient  for  statements  of 
income  and  cash  flows  ior  tha  three 
most  recent  fiscal  years.**  Registered 
investment  compenies.  however,  are  not 
covered  by  the  proposed  new  Rule  and 
Note  because  they  are  subject  to 
different  reporting  requirements.** 

2.  Amendment  lo  Rule  3-12 

To  assure  more  timefy  flnamaal 
statements  of  first-time  Issuers,  the 
Commission  is  adopting  an  amendment 
to  Rule  3-12  of  Regulation  S-X.**  The 
amenchnent.  which  codifies  staff 
practice,  specifies  that  the  registrant's 
most  recent  audited  finaninal  itatemeDta 
in  a  registration  statemeot  filed  andei 
the  Securities  Act  or  on  Form  10  under 
the  Exchange  Act  that  relatsa  to  the 
securities  of  a  non-f^xirtiag  issuer  may 
not  be  more  than  one  year  and  45  days 
old  at  the  date  of  efiectiveoesa  of  the 
registration  aUtemenL*^  Prior  to  tha 
amendments,  by  changing  its  fiacal  year 
end.  an  issaer  thst  was  not  a  reporting 
company  bcCore  filing  a  regiatratioa 
statement  couid  have  attempted  to  Rle 
and  have  dsdarsd  effective  a 
registration  statement  with  financial 
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statements  up  to  18  and  one-half  months 
old.** 

The  amendment  applies  only  to 
companies  not  yet  in  the  Exchange  Act 
reporting  system  because  their  financial 
and  business  history  is  not  available  to 
investors  and  the  marketplace.  As  noted 
in  the  Proposing  Release,  the  one  year 
and  45  day  cutoff  for  the  age  of  non- 
reporting  company  financial  statements 
is  consistent  with  those  requirements  of 
Rule  *-01  of  Regulation  S-X  that  Unit 
the  age  of  the  financial  statements  in  a 
registration  statement  of  a  company  that 
previously  has  not  been  reporting 
pursuant  to  the  requirements  of  the 
Exchange  Act** 

C.  Quarterly  Reporting:  First  Report  to 
be  Filed  on  Form  10-Q 

Finally,  the  Commission  is  adopting 
amendments  to  Rules  13a-13  and  15d-13 
to  eliminate  any  gap  in  the  reporting 
period  between  the  financial 
information  included  in  a  registration 
statement  and  the  first  report  on  Form 
I0-Q.*o  Under  the  amendments,  the 
requirement  to  file  quarterly  reports 
commences  with  the  first  fiscal  quarter 
following  the  most  recent  fiscal  year  or 
full  quarter  for  which  financial 
statements  were  included  in  the 
registration  statement*'  A  first-time 


la.  If  Hw  requlrad  Hnaa^al 


doaaaolap^toS 
thoaa  of  tha  ragtatranL 


"  Rula  S-Otfb)  of  RagulaUoo  S-X  (17  CFR  nOS- 
01(b))  haa  parmlttad  spadfiad  ragtatranta  to  uaa 
unaudltad  flnanrta)  atatementa  that  an  al  laaat  aa 
current  aa  tlte  thini  fiscal  quarter  of  tite  moat 
recently  completed  fiacal  year  if  their  registration 
(tatemant  la  filed  witiiin  45  day*  after  ttie  end  of  the 
moat  recent  fiscal  yaar.  Thus,  under  the  fbnner 
rulea.  a  firat-tiiBa  reglatrani  under  tha  Sacuritiea  Act 
with  a  December  31. 1086  year  end  that  changed  Its 
year  end  in  1967  to  May  31. 1987  could  have  filed 
unaudited  financial  statement*  ooverii^  the 
traniitioo  period  from  |anuary  1. 1987  through  May 
31. 1987  and  unaoditad  financial  itatementt 
covering  the  aubeequeni  nine  month*  ending 
February  29. 1988  In  a  regutraoon  lUtement  and 
attempted  to  have  that  regutration  atatement 
declared  effective  oo  |uiy  14. 198&  The  most 
recently  audited  finandal  statement*  in  the 
registratkxi  atatament  would  have  covered  the  year 
ending  Dacenber  31. 198a 

"Rule  3-01(b)  provide*  that  the  audited  financial 
statements  of  tlie  prior  fiacal  year  may  not  be  uaed 
mora  than  45  day*  after  the  end  of  the  current  fiacal 
year,  unleaa  the  specified  circumatance*  in  Rule  3- 
cn(c)  (17  CFR  n03-(n(c|)  exut  which  include  the 
requirement  that  the  regutrant  be  filing  reports 
pureuant  to  Section  13  (IS  U.S.C  78m)  or  15(d).  In 
additloa  Rule  3-0t(a)  (17  CFR  2ia3-01(a))  reqnlrea 
a  registrant  thai  ha*  baen  in  exi*tenoe  for  leaa  than 
one  fiacal  yaar  to  file  audited  finanoaJ  statemant* 
within  135  day*  of  the  date  of  filing  the  registration 
•tatement 

BO  Cf.  Rule  15d-2  (17  CFR  24ai5d-2).  which 
eliminate*  a  similar  reporting  gap  by  requiring  an 
isauer  whoae  registration  atatemeni  become* 
effective  after  a  fiacal  year  end  without  audited 
financial  atatement*  a*  of  such  fiacal  year  end  in  the 
pmepectu*  to  file  a  apeOai  report  within  90  day*  of 
effectiveneaa  oo  the  form  appropriate  for  aimual 
reports  of  tin  reglatranL  The  apedal  report  muat 
include  auditad  financial  atatement*  for  tha  la*t  full 
fiacal  yaar. 

**  5a0  amandad  Rulaa  13a-13(a)  and  lSd-13(a). 


registrant  is  required  to  file  its  first  Fonu- 
1(>-Q  the  later  of  45  days  after  the 
effectiveness  of  die  registration 
statement  or  the  date  on  w^ch  such 
report  would  have  been  required  to  be 
filed  if  the  issuer  had  been  a  reporting 
company  as  of  its  last  fiscal  quarter. 
Prior  to  the  amendments,  an  issuer's 
first  report  on  Form  10-Q  was  required 
to  be  filed  commencing  with  the  first 
quarter  ending  after  the  effective  date  of 
its  first  registration  statement** 

As  is  currently  die  case,  first-time 
registrants  generally  will  continue  to  be 
required  to  commence  filing  quarterly 
reports  at  the  time  specified,  regardless 
of  whether  they  have  operations  during 
this  period.  •* 

IIL  Cost-Benefit  Anelysb 

In  the  Proposing  Release,  the 
Commission  requested  commentators  to 
provide  views  and  data  as  to  the  costs 
and  benefits  associated  with  the 
proposed  amendments  to  Exchange  Act 
Rules  12b-25, 13a-ia  14a-3,  and  15d-ia 
Forms  8-K.  1(MC.  lO^Q.  20-F.  and  12b- 
25,  proposed  new  Investment  Company 
Act  Rule  30bl-3,  the  proposed 
amendments  to  Investment  Company 
Act  Rules  8b-16  cmd  30bl-Z  and  Form 
N-SAR,  proposed  new  Rule  3-06  and  the 
proposed  amendment  to  Rule  3-12  of 
Regulation  S-X. 

Pour  commentators  expressed  views 
specifically  on  the  costs  and  benefits 
associated  with  the  reporting 
requirements  for  transition  periods 
shorter  than  three  months.  One 
commentator  believed  that  the 
requirement  of  separate  transition 
reports  for  such  shorter  transition 
periods  would  not  be  cost  beneficial  as 
data  concerning  such  periods  would  not 
be  accompanied  by  similar  disclosure 
for  comparable  historical  periods. 
Another  commentator  that  found  the 


"  For  example,  under  the  amendmenta.  a 
regiatrant  with  a  Decenbar  31  year  end  whoae 
regiitratioo  statement  tMcama  effective  on  April  14. 
1900  including  financial  statements  a*  of  December 
31  of  the  prior  year,  i*  required  to  file  a  quarterly 
report  for  the  quarter  ending  March  31. 1900.  The 
quarterly  report  I*  not  due  until  45  day*  after  April 
14.  igga  the  date  of  efiectirenasa.  Under  the  former 
rules,  the  tame  registrant  would  not  have  been 
required  to  file  a  quarterly  report  for  the  quarter 
ending  on  March  31. 190a  The  former  rule*  only 
would  have  required  it*  first  quarterly  report  for  the 
quarter  ending  |une  30, 1900. 

"  Generally,  the  staff  has  taken  the  poattion  that 
registrant*  under  the  Secniltla*  Act  whoae 
regiatration  •tatement*  are  declared  effective 
*bortly  before  the  end  of  their  fiacal  year,  thereby 
creating  Exchange  Act  reporting  requirement* 
pursuant  to  aectioo  lS(d).  are  raqaired  to  file  annual 
and  quarterly  report*  even  where  the  registrant  ha* 
not  commenced  operatiaas;  far  cxampie.  where  the 
regiatrant  i*  In  the  procaaa  of  a  beat  efiort*  offering 
and  ha*  not  yet  met  tlie  miniiDaai.  or  where  an 
acquiaition  by  the  registrant  haa  not  yet  been 
completed  pending  regulatory  approval 


requirement  unnecessary  stated  that  the 
additional  costs  of  such  reports  would 
not  be  substantial  but  that  the  benefits 
would  decrease  as  the  transition  period 
becomes  shorter.  As  noted  above  in  Part 
ILA.1.,  the  amendments  as  adopted  do 
not  require  a  separate  transition  report 
for  transition  periods  of  one  month  or 
less. 

Two  other  commentators  expressed 
concerns  that  the  costs  of  presenting 
audited  financial  statements  covering 
shorter  transition  periods  of  less  than 
three  months  in  the  first  annual  report  of 
the  newly  adopted  fiscal  year  would 
outweigh  the  benefits  because  of  the 
short  period  covered  and  because  such 
audited  financial  statements  would  be 
over  one  year  old  wdien  presented  The 
amendments  have  not  modified 
substantially  the  former  rules  in  this 
regard. 

The  Commission  also  requested  views 
and  data  as  to  the  costs  and  benefits 
associated  with  amending  Rules  13a-13 
and  15d-13  to  require  a  new  registrant 
to  file  its  first  report  on  Form  10-Q  for 
the  first  quarteriy  period  other  than  the 
fourth  quarter  ending  after  the  anniml  or 
quarterly  period  covered  by  the  most 
recent  financial  statements  included  in 
its  effective  registration  statement  The 
Commission  noted  that  this  revision 
should  benefit  investors  by  providing 
more  timely  and  complete  financial 
information  about  a  first-time  registrant 
for  the  period  following  the  latest 
financial  information  in  an  effective 
registration  statement  No  comments 
were  received  on  the  costs  and  benefits 
associated  with  these  amendments. 

IV.  Final  Regulatory  Flexibility  Analysis 

A  Final  Regulatory  FlexibiUty 
Analysis  in  accordance  with  5  U.S.C 
604  has  been  prepared  concerning  the 
proposed  amendments  to  Exchange  Act 
Rules  12b-25, 13a-10, 13a-13. 148-3. 
15d-10.  and  15d-13.  Forms  8-K.  10-^ 
10-Q,  20-F,  and  12b-25,  proposed  new 
Investment  Company  Act  Rule  30bl-3 
and  the  proposed  amendments  to 
Investment  Company  Act  Rules  8h-16 
and  30bl-2  and  Form  N-SAR,  proposed 
new  Rule  3-06  and  the  proposed 
amendment  to  Rule  3-12  of  Regulation 
S-X.  Members  of  the  public  who  wish  to 
obtain  a  copy  of  the  Final  Regulatory 
Flexibility  Analysis  should  contact 
Barbara  J.  Green,  (202)  272-2589,  Office 
of  Disclosure  Policy,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW.,  Washington.  DC  20549.  A 
summary  of  the  corresponding  Initial 
Regulatory  Flexibility  Analysis  a;^>ears 
at  53  FR  21670  (Releaae  No.  33-6778). 
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V.  App—itix 

/  Examplen  of  Reporting  Under  the 
Amendments  for  a  Domentic  Intier  with 
a  Dec.  31  Year  Eitd  that  Fi/ee  Periodic 
Reports  Pursuant  to  Section  13  or  15(d) 
of  the  Exchange  Act 

a.  Decision  made  sariy  In  year  to  cbaoge 
year  end  to  date  already  pait  with 
resulting  transition  period  of  one  month 
or  less: 

On  March  1. 10QO  the  laauar  dacldas  to 

chan^  year  end  to  Ian.  31.  1800 

—15  days  after  March  1. 1900  fUes  an  ft- 
K 

—90  days  after  Dec  31. 1980  mas  a  10-K 
covering  full  year  ftoji  fan.  1. 1900 
through  Dec.  31. 1900 

— At  the  option  of  the  Issuer.  It  may  file 
a  teparate  transition  report  on  Form 
10-0  «  days  after  M*-ch  1. 1900 
covering  the  transitioi.  period  from 
Ian.  1.  1900  throuflh  |an.  31.  1900 

— At  the  option  of  tna  laauer,  it  may  file 
a  separata  traiisitkm  report  on  Ponn 
10-K  00  days  after  March  1.  1000 
covering  the  trajuidoa  period  from 
lao.  1. 1000  through  (an.  31.  1000 

—45  days  after  Anil  30. 1000  flies  a  10- 
Q  covering  the  first  quarter  Miding 
April  3a  1900  of  the  new  fiscal  year  1/ 
the  Issuer  has  not  op^ed  to  Ble  a 
separate  transition  report  on  either 
Form  10-Q  or  10-JC  the  10-Q  for  the 
quarter  ending  April  30.  1900  must 
cover  the  transition  period  from  |an.  1. 
1900  through  |an.  31.  1900  and  include 
separate  financial  statements,  which 
may  be  unaudited,  for  the  transition 
period  from  fan.  1,  1000  through  fan. 
31.  1000 

— iA  days  sfter  |uly  31. 1900  and  Oct.  31. 
1900  nlea  10-Qa  oovering  the  quarters 
ending  July  31.  1900  and  Oct.  31.  1900 
of  the  new  fiscal  year,  respectively 

—00  days  after  Ian.  31. 1901  Tiiee  s  10-K 
covering  the  full  year  from  Feb  1.  1900 
through  laiL  31.  lOOl.  with  regular 
timing  ol  quarterly  and  annual 
reportina  continuing  thereafter,  if  the 
Issuer  fifed  a  separate  tnuisition 
report  on  Form  10-Q  or  the  transition 
period  information  was  Included  in 
10-Q  for  the  quarter  ending  April  30. 
1900.  the  10-K  must  include  separate 
audited  financial  statements  covering 
the  tranaitiofi  period  from  fan.  1. 1000 
through  Jan.  31.  1000 

b.  Decision  made  early  in  year  to  change 
year  end  to  data  already  paat  with 
resulting  transition  period  shorter  than 
■ix  months  but  longer  than  one  month. 

On  March  1. 1000  the  laauer  decides  to 
change  year  end  to  Feb.  28. 100O 
—19  days  after  March  1. 1000  ftles  an  ft- 

K 
—«0  days  after  Dec.  31,  1000  fUaa  a  UMC 

covariiig  full  year  from  )aa.  1,  UMO 

throt^  Dec  31. 1080 


—Either  4S  day*  after  March  1. 1000  file* 
a  tranaitkn  report  on  Fona  10-Q  or  90 
days  after  March  1. 1080  fllee  a 
traaaitioa  report  on  Form  10-K 
covering  the  traoaitioo  period  from 
JaiL  1. 1800  through  Feb.  20. 1000 

—45  days  after  May  31. 1000  fUas  a  10-Q 
covering  the  first  quarter  ending  May 
31. 1000  of  the  new  fiacal  year,  with 
regular  timiog  of  quarterly  and  aimual 
reporting  continuiBg  tharsaflBr.  if  tiia 
transitloa  report  was  &kd  on  Form 
10-Q.  the  10-K  covering  the  full  year 
from  March  1. 1000  through  Fah.  2a, 
1901  must  Include  separata  audited 
financial  statements  covering  the 
transition  period  &om  Jan.  1, 1990 
through  Feb.  28, 1900 

c.  Decision  made  early  in  year  to  change 
year  end  to  future  date  with  resulting 
transition  period  shorter  than  six 
months  bat  longer  than  one  month: 

On  Feb.  1. 1000  the  issuer  decides  to 
change  year  end  to  May  31, 1990 
—15  days  after  Feb.  1. 1900  files  an  S-K 
—00  days  after  Dec.  31. 1980  files  a  10-K 
covering  full  year  from  Jan.  1.  1900 
through  Dec.  31. 1000 
—Either  45  days  after  Feb.  28. 1000  flies 
a  10-Q  covering  the  period  ending 
Feb.  28, 1990  coincidiitg  with  a  quarter 
of  the  new  fiscal  year  or  48  days  after 
March  31,  1900  files  a  10-Q  covering 
the  quarter  ending  March  31,  1900  of 
the  old  fiscal  year 
—Either  46  daya  after  May  31.  1000  files 
a  transition  report  on  Form  10-Q  or  90 
days  after  May  31,  1000  files  a 
transition  report  oa  Form  10-K 
covering  the  transition  period  from 
|an  1,  1000  through  May  31. 1000 
— 45  days  after  Aug.  31.  1000  files  a 
10-Q  covering  the  first  qvarter  ending 
Aug.  31.  1000  of  the  new  fiacal  year, 
with  regular  timing  of  quarterly  and 
annual  reporting  continuijig  thereafter 
if  the  transition  report  was  filed  on 
Form  10-Q,  the  10-K  coverinfl  the  full 
year  from  |une  1.  1990  through  May  31. 
1901  would  include  separate  audited 
financial  slatamenta  covering  the 
tranaition  period  from  |an.  1. 1900 
through  May  31,  1990 

d.  Decision  made  earfy  in  year  to  change 
year  end  to  future  data  with  reaulting 
transition  period  six  montfaa  or  kmger 

On  Feb.  1. 1000  the  iaauar  deddea  to 
change  year  end  to  Sept.  30.  IflSO 
—15  days  after  Feb.  1. 1900  files  an  a-K 
—90  days  after  Dec  31. 1980  files  a  10-K 

covering  full  year  from  Jan.  1. 1980 

through  Dec.  31. 1080 
—45  days  sfter  March  31. 1000  and  |une 

3a  1000  fika  10-Qa  coverii^  the 

quarters  ending  March  31. 1000  and 

|une  30,  lOOa  respectively 
—90  days  after  Sept  3a  1900  (lies  a 

transition  report  on  Form  lO-K 


covering  the  trerwition  period  from 
Ian.  1.  1990  through  Sept.  30. 1990 
—45  days  after  Dea  Jl.  1990  files  a  10-Q 
coverii^  the  firet  quarter  ending  Dec. 
31, 1000  of  the  new  fiscal  year,  with 
regular  timing  of  quarterly  and  annual 
reporting  continuing  thereafter 

e.  Decision  made  late  in  year  to  change 
year  end  to  date  already  past  with 
resulting  tranaition  period  of  one  month 

or  less: 

On  Sept.  1. 1990  the  issuer  decides  to 
change  year  end  to  Jan.  31. 1900 
—15  days  after  Sept.  1, 1900  files  an  8-K 
— At  the  option  of  the  issuer.  It  may  file 
a  separate  transition  report  on  Form 
10-Q  45  days  after  Sept.  1. 1900 
covering  the  transitioD  period  from 
Ian.  1. 1900  throi^h  ]axL  31. 1990 
—At  the  option  of  the  iaaner.  it  may  file 
a  separate  tranaition  report  on  Form 
10-K  90  days  after  Sept  1. 1900 
covering  tlks  transition  period  from 
Ian.  1. 1900  through  fan.  31. 1000 
—45  days  after  Oct  31. 1000  files  s  10-Q 
covering  the  quarter  ending  Oct  31. 
1900  of  the  new  fiacal  year,  if  the 
issuer  has  not  opted  to  file  a  separate 
transition  report  on  either  Form  10-Q 
or  10-K.  the  10-Q  for  the  quarter 
ending  Oct.  31. 1000  must  cover  the 
transition  period  from  Jan.  1, 1990 
through  )an.  31. 1990  and  include 
separate  financial  statements,  which 
may  be  unaudited,  covering  the 
transition  period  from  Jan.  1, 1990 
through  Ian.  31. 199a  the  10-Q  for  the 
quarter  ending  Oct  31. 1000  also  most 
cover  and  include  separate  financial 
statements  for  the  period  from  luly  1. 
1990  through  |uly  31, 1000 
—00  day<«  after  (an.  31. 1901  files  a 
10-K  covering  the  full  year  from  Feb. 
1,  1990  through  Jan.  31. 1901.  with 
regular  timing  of  quarterly  and  annual 
reporting  continuing  theieafter  if  the 
issuer  filed  a  separate  transition 
report  on  Form  10-Q  or  the  transition 
period  information  waa  included  in 
the  10-Q  for  the  quarter  ending  Oct. 
31. 1990,  the  10-K  must  Include 
audited  financial  statements  covering 
the  transition  period  from  Jan.  1. 1990 
through  Jan.  31.  1900 

f.  Decision  made  late  in  year  to  change 
year  end  to  date  already  past  with 
resulting  transition  period  shorter  than 
six  month:  but  longer  than  one  month: 

On  Nov  1, 1990  the  issuer  decides  to 
change  year  end  to  Feb.  28, 1000 
— 45  days  after  Sept  »a  1000  files  an 

10-Q  covering  the  quarter  ending 

Sept.  30. 1990  of  the  old  fiscal  year 
—15  days  after  I^v.  1. 1000  files  an  8-K 
—Either  45  days  after  Nov.  1. 1990  files  a 

transition  report  on  Form  10-Q  or  90 


daya  cfter  Nor.  1.  UOO  Hm  ■ 
tnaiMaa  npert  on  Ponn  lO-K 
coveriag  tbt  transittoa  period  fma 
)a.  1.  lOOOtfaroogh  Pdk  26, 1000 

—45  days  af^  Nov.  3a  IflOO  fitea  •  10- 
Q  covering  tto  qoartar  mmUi^  Nov.  SOi 
1080  of  the  new  fiscal  ywr 

— 90  days  afkw  Fab.  A  isn  fiks  ■  lA-IC 
covering  full  year  from  Muck  1, 
throv«h  Feb.  28. 1001,  with  ragnlar 
timiog  of  qoartsriy  and  anBad 
reportiag  contiBaiag  thorMfier  if  the 
transition  report  vras  filed  on  Form 
10-Q,  the  10-K  msat  inchids  separate 
audited  financial  statrnisiits  oovning 
the  transition  period  from  Jan.  1, 1990 
throi;^  Feb.  28. 1990 

g.  Decisios  made  late  in  year  to  change 
year  end  to  dole  olreody  past  with 
resulting  transitian  period  six  months  or 

longer 

On  Nov.  1, 1990  the  issuer  decides  to 
chunge  year  end  to  Sept  sa  1090 
—15  days  after  Nov.  1. 1990  files  an  8-IC 
—90  days  after  Nov.  1, 1990  files  a 
transition  report  on  Fona  10-K 
covering  tiie  transitian  period  from 
Jan.  1. 1900  through  Sept  sa  1990 
—45  days  after  Dec.  31. 1990  files  an 
10-Q  covering  the  first  qoarier  ending 
Dec.  31, 1990  of  the  new  fiscal  year. 
with  regular  timing  of  quarterly  and 
annual  reporting  contiBuing  thereafter 

h.  Decision  made  late  in  year  to  i 

year  end  ta  date  already  past  with 
resulting  transition  period  six  moDtfas  or 
longer  where  fiscal  quarters  of  newly 
adopted  year  do  not  coincide  widi  those 
of  old  fiscal  year 

On  Nov.  2a  1980  the  issoer  (facades  to 
change  year  end  to  Aug.  31, 1080 
—15  days  sha  Nov.  2a  1990  files  an 

B-K 
—45  days  afier  Nov.  30,  1990  files  a 
10-Q  covering  the  first  quarter  ending 
Nov.  3a  1990  of  the  new  fiscal  year 
—90  days  after  Nov.  20. 1900  files  a 
transition  report  oa  Form  10-K 
covering  the  transition  period  from 
Ian.  1. 1900  through  Aug.  31. 1000  with 
regular  timing  of  quarterly  and  annual 
reporting  rfmtinning  thereafter 

2.  ExampJes  (^Reporting  Under  the 
Amendments  for  a  Successor  Issuer  that 
has  a  Fiscal  Year  Different  from  the 
December  31  Year  End  of  the 
Predecessor 

a.  Succession  with  resulting  transition 
period  shorter  than  six  months  but 
longer  than  one  aionth: 

The  date  of  soocession  is  April  3a 
1990 

—15  days  after  April  Sa  1990  files  an 

8-K 
—Either  45  days  aftor  April  30. 1900  files 

a  transition  report  regarding  the 
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predecessor  on  Pcnin  liV-Q  or  90  days 
after  April  90, 1990  Qes  a  transition 
report  regaidiog  the  predecessor  on 
Form  10^  covering  the  transition 
period  from  Jan.  1. 1090  throu^  April 

aaisoo 

— If  the  tmsition  report  was  filed  on 
Form  10-Q,  the  next  annual  report  of 
the  succeseor  issoer  most  faciode 
oodited  stetatats  of  tnosoie  and 
cash  flows  for  tks  transition  period 

b.  Successioa  with  reaulting  traositioa 
period  six  months  or  longer. 

The  date  of  succession  is  July  31, 1900 
—15  days  after  July  81, 1990  files  an  8-K 
—90  days  after  July  31. 1990  files  a 
transition  report  regarding  the 
predecessor  on  Form  10-K  covering 
the  transitioo  period  from  Jan.  1. 1990 
through  )aly  31. 1990 

3.  Examples  of  Reporting  Under  the 
Amendments  for  a  Management 
Investment  Company  Issuer  With  a 
December  31  Year  End  that  Changes  its 
Fiscal  Year 

a.  On  Feb.  1, 1900  decides  to  change 
the  year  aid  to  April  30 

—60  dajrs  after  April  30  files  Pom  r«- 
SAR  covering  the  period  from  Jan.  1  to 
April  30 

b.  On  Feb.  1, 1990  decides  to  change 
the  year  end  to  Sept  30 

—60  days  after  March  31  files  Form  N- 
SAR  covering  the  period  fron  Jan.  1  to 
March  31 

c.  On  April  1. 1900  decides  to  change 
the  year  end  to  Jan.  31 

—60  days  after  April  1  files  Form  N- 
SAR  covermg  the  period  from  Jan.  1  to 
Jon.  31 

d.  On  Oct  1. 1900  decidee  to  change 
the  year  end  to  Nov.  30 

—60  days  after  Nov.  30  files  Form  N- 
SAR  covering  the  period  from  Jdy  1  to 
Nov.  30 

e.  On  Nov.  1, 1990  decide  to  change 
the  year  aid  to  Jan.  31 

—60  days  after  Nov.  1  files  Form  N-SAR 

covering  the  period  from  July  1  to  July 

31 

I.  On  Nov.  1, 1000  decides  to  diange 
the  year  end  to  Sept.  30 
—60  days  after  Nov.  1  files  Form  N-SAR 

covering  die  period  from  July  1  to 

Sept.  30 

VL  CadificatioB  l^idata 

The  "Codification  of  Financial 
Reporting  Policies"  announced  in 
Financial  Reporting  Release  No.  1  (April 
15, 1982)  (47  FR  21028)  is  updated  to: 

1.  Add  a  new  9  102.05.  'Issuer's 
Change  of  Fiscal  Year." 

2.  Include  in  %  102.05  the  text  in  Part 
I.B.  of  this  Release,  "The    .jneadments." 
and  the  examples  set  forth  in  Part  V, 
"Appendix,"  which  are  cross-referenced 
to  that  text 


The  Codification  is  a  separate 
publication  of  die  Commisnon.  It  wiS 
not  be  published  hi  the  Federal 
RegistBr/Code  of  Federal  Regulations 
Systems. 


Vn.  Statutory  I 

lite  amendments  are  being  adopted 
by  the  Commission  punuant  to  sections 
7  and  19(a)  of  the  Securities  Act  of  1933. 
sections  13,  14, 15(d).  and  23(s)  of  the 
Securities  Exchange  Act  of  i934.  and 
sections  8.  3a  and  38  of  the  Investment 
Company  Act  of  1940. 

List  of  Sabjads  ta  CFR  Pots  210. 2M. 
249, 278.  and  274 

Reporting  and  recordkeeping 
requirements.  Securities. 

Vm.  Text  of  AassaAaants 

bi  accordance  with  the  foregoing.  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2tO-FORM  AND  COHTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMBITS.  SECURTTIES  ACT  OF 
1933.  SECURTTIES  EXCHANGE  ACT  OF 
1»H  PUBLIC  UTILmr  HOLDINQ 
COMPANY  ACT  OF  t«35,  INVESTMENT 
COMPANY  ACT  OF  1940.  AND 
ENERCnr  POUCY  AND 
CONSERVATION  ACT  OF  1975 

1.  iTie  authority  citation  for  Part  210 
continues  to  read,  in  part  as  follows: 

Autliarity:  Sees.  6.  7,  g.  10, 19  and  Schedule 
A  of  the  SecuritieB  Act  of  1933  (15  US.C  771. 
77g,  77h.  77j.  778.  77aa(25)  (28))  *   *  * 

2.  By  adding  new  {  210.3-00  to  read  as 
follows: 


9210.3-06 

a  period  of  nine  to  tarolva  aMMittis. 

Except  with  respect  to  registered 
investment  companies,  the  filing  of 
financial  statements  covering  a  period  of 
9  to  12  months  shall  be  deraned  to 
satisfy  a  requirement  for  filing  financial 
statements  for  a  period  of  1  year  where: 

(a)  Tht  issuer  has  changed  its  fiscal 
year 

(b)  The  issuer  has  made  a  significant 
business  acquudtion  for  which  financial 
statements  are  required  tmder  %  2ia3-0S 
of  this  chapter  and  the  financial 
statements  covering  the  interim  period 
pertain  to  the  business  being  acquired; 
or 

(c)  The  Conunission  so  permits 
pursnant  to  5  210.3-13  of  this  chapter. 

Where  there  is  a  requirement  for  filing 
financial  statements  for  a  time  period 
exceeding  one  year  but  not  exceeding 
three  consecutive  years  (with  not  more 
than  12  months  included  in  any  period 
reported  upon),  the  filing  of  financial 
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ttatemenU  covering  a  period  of  nine  to 
12  tnonthi  shall  Mtiify  a  filing 
raquinment  of  financial  itatementa  for 
one  year  of  that  time  period  only  If  the 
ccndltlont  deacribed  In  either  peragraph 
(a).  (b|.  or  (c)  of  thli  section  exist  and 
financial  statements  are  filed  that  cover 
the  full  fiscal  year  or  years  for  all  other 
years  in  the  time  period. 

3.  By  amending  |  210.3-12  by 
redesignating  current  paragrapha  (d)  and 
(e)  as  paragrapha  (e)  and  (Ij. 
respectively,  and  adding  new  paragraph 
(d)  to  read  as  follows: 

ItlOVIX    A«*o« 

•t  NMflng  date  of  proxy 


(d)  The  age  of  the  registrant's  most 
recent  audited  financial  statements 
Included  in  a  registration  statement  filed 
under  the  Securities  Act  of  1933  or  filed 
on  Form  10  (17  CFR  249.210)  under  the 
Securities  Exchange  Act  of  1934  shall 
not  be  more  than  one  year  and  45  days 
old  at  the  date  the  registration  statement 
becomes  effective  if  the  registration 
statement  relates  to  the  security  of  an 
issuer  that  mbs  not  subtect.  immediately 
pnor  to  the  time  of  filing  the  registration 
stHtement,  to  the  reporting  requirements 
uf  section  1.)  or  ISIl)  of  the  Securities 
Exchange  Act  uf 19J4. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURrTIES 
EXCHANGE  ACT  Of  1934 

1  The  authority  citation  for  Part  240 
continues  to  read,  in  pari,  as  follows 

Authority  S«c  2.1  M  Slal  UOI   ■•  amanded 

115  US.C.  78w)  •    •    • 

2  Ry  ameniiing  |  240  12l>-25  by 
revising  paragraphs  (aj  and  [b|(2KilJ  to 
read  as  follows: 

f  240.126-29    PlolNleaaon  Of  moMNy  to 
tlmefy  fMe  afl  oc  any  re<|iilred  pucttuo  ^  a 
Form  10-K.  20-#.  1 1-H.  N-CAR  or  lO-G 

(m  )  If  all  or  any  rpquinHl  portion  of  an 
annual  or  transition  report  on  Form  1(>- 
K.  2t>-F,  11-Kl  or  a  quarterly  or  transition 
report  on  Form  ItMj  required  to  be  filed 
pursuant  to  section  13  or  15(d)  of  the  Act 
and  the  rules  thereunder  or  if  all  or  any 
portion  of  a  semi  annual,  annual  or 
transilum  report  on  Form  N-SAR 
required  to  be  filed  pursuant  to  section 
30  of  the  Investment  Company  Act  of 
1940  and  the  rules  thereunder  is  not  filed 
within  the  time  period  prescribed  for 
such  report,  the  registrant,  no  later  than 
one  t)usiness  day  after  the  due  dale  for 
such  report,  shall  file  a  Form  12b-25  (17 
CFR  249.322)  with  the  Commission 
which  shall  contain  disclosure  of  its 


inability  to  file  the  report  timely  and  the 
reasons  therefor  In  reasonable  detail. 

(b)  •  *  • 

(2)  •  •  • 

(li)  Either  the  sub|ect  annual  report 
semi-annual  report  or  transition  report 
on  Form  10-K.  20-F.  11-K  or  N-SAR.  or 
portion  thereof,  will  be  filed  no  later 
than  the  fifteenth  calendar  day 
following  the  prescribed  due  date  or  the 
subject  quarterly  report  or  transition 
report  on  Form  10-Q,  or  portion  thereof, 
will  be  filed  no  later  than  the  fifth 
calendar  day  following  the  prescribed 
due  date;  and 

S.  By  revising  I  240.13«-10  to  read  as 
follows: 


|24ai»a-10 

(a)  Every  issuer  that  changes  its  flsc.<*l 
closing  date  shall  file  a  report  covering 
the  resulting  transition  period  between 
the  closing  date  of  Its  moat  recent  fiscal 
year  and  the  opening  date  of  its  new 
fiscal  year  Provided,  however,  that  an 
issuer  shall  file  an  annual  report  for  any 
fiscal  year  that  ended  before  the  date  on 
which  the  Issuer  determined  to  change 
Its  fiscal  year  end  In  no  event  shall  the 
transition  report  cover  a  period  of  12  or 
more  months. 

(b)  The  report  pursuant  to  this  section 
shall  be  filed  for  the  transition  penod 
not  more  than  90  days  after  either  the 
close  of  the  transition  period  or  the  date 
of  the  determination  to  change  the  fiscal 
closing  date,  whichever  is  later.  The 
report  shall  be  filed  on  the  form 
appropriate  for  annual  reports  of  the 
issuer,  shall  cover  the  penod  from  the 
close  of  the  last  fiscal  year  end  and  shall 
indicate  clearly  the  period  covered.  The 
financial  statements  for  the  transition 
penod  filed  therewith  shall  be  audited. 
Financial  statements,  which  may  be 
unaudited,  shall  be  filed  for  the 
comparable  period  of  the  prior  year,  or  a 
footnote,  which  may  be  unaudited,  shall 
state  for  the  comparable  penod  of  the 
pnor  year,  revenues,  gross  profits. 
Income  taxes,  Income  or  loss  from 
continuing  operations  before 
extraordinary  items  and  cumulative 
effect  of  a  change  in  accounting 
pnnclples  and  net  Income  or  loss  The 
effects  of  any  discontinued  operations 
and/or  extraordinary  items  as  classified 
under  the  provisions  of  generally 
accepted  accounting  pnnclples  also 
shall  be  shown,  if  applicable  Per  share 
data  based  upon  such  income  or  loss 
and  net  income  or  loss  shall  be 
presented  in  conformity  with  applicable 
accounting  standards.  Where  called  for 
by  the  time  span  to  be  covered,  the 
comparable  penod  financial  statements 
or  footnote  shall  be  included  in 
subsequent  filings 


(c)  If  the  transition  period  covers  a 
period  of  less  than  six  months,  in  lieu  of 
the  report  required  by  paragraph  (b)  of 
this  section,  a  report  may  be  filed  for  the 
transition  period  on  Form  10-Q 

(S  249.308a  of  this  chapter)  not  more 
than  45  days  after  either  the  close  of  the 
transition  period  or  the  date  of  the 
determination  to  change  the  fiscal 
closing  date,  whichever  is  later.  The 
report  on  Form  10-Q  shall  cover  the 
period  from  the  close  of  the  last  fiscal 
year  end  and  shall  indicate  clearly  the 
period  covered.  The  financial  statements 
filed  therewith  need  not  be  audited  but 
if  they  are  not  audited,  the  issuer  shall 
file  with  the  first  annual  report  for  the 
newly  adopted  fiscal  year  separate 
audited  statements  of  income  and  cash 
flows  covering  the  transition  period.  The 
notes  to  financial  statements  for  the 
transition  period  included  In  such  first 
armual  report  may  be  Integrated  with 
the  notes  to  financial  statements  for  the 
full  fiscal  period.  A  separate  audited 
balance  sheet  as  of  the  end  of  the 
transition  period  shall  be  filed  in  the 
annual  report  only  if  the  audited 
balance  sheet  as  of  the  end  of  the  fiscal 
year  prior  to  the  transition  period  is  not 
filed.  Schedules  need  not  be  filed  in 
transition  reports  on  Form  10-Q. 

(d)  Notwithstanding  the  foregoing  in 
paragraphs  (a),  (b).  and  (c)  of  this 
section,  if  the  transition  period  covers  a 
period  of  one  month  or  less,  the  issuer 
need  not  file  a  separate  transition  report 
if  either 

(1)  The  first  report  required  to  be  filed 
by  the  issuer  for  the  newly  adopted 
fiscal  year  after  the  date  of  the 
determination  to  change  the  fiscal  year 
end  Is  an  annual  report,  and  that  report 
covers  the  transition  penod  as  well  as 
the  fiscal  year  or 

(2)(i)  The  issuer  files  with  the  first 
annual  report  for  the  newly  adopted 
fiscal  year  separate  audited  statements 
of  income  and  cash  fiows  covering  the 
transition  penod;  and 

(ii)  The  first  report  required  to  be  filed 
by  the  issuer  for  the  newly  adopted 
fiscal  year  after  the  date  of  the 
determination  to  change  the  fiscal  year 
end  IS  a  quarterly  report  on  Form  10-Q; 
and 

(ill)  Information  on  the  transition 
penod  IS  included  in  the  issuer's 
quarterly  report  on  Form  10-Q  for  the 
first  quarterly  period  (except  the  fourth 
quarter)  of  the  newly  adopted  fiscal 
year  that  ends  after  the  date  of  the 
determination  to  change  the  fiscal  year. 
The  Information  covering  the  transition 
penod  required  by  Part  II  and  Item  2  of 
Part  I  may  be  combined  with  the 
information  regarding  the  quarter. 
However,  the  financial  statements 


required  by  Part  L  which  may  be 
unaudited.  ahaQ  be  funuahad  aeparately 
for  the  transition  period. 

(e)  Every  issuer  required  to  file 
quarterly  reports  on  Form  10-Q  pwsuant 
to  §  240.13a-13  of  this  chapter  that 
changes  its  fiscal  year  end  ahalh 

(1]  FUe  a  quarteriy  report  on  Focm 
10-Q  within  the  time  period  ■paHfi^  in 
Gcnaral  lostzuction  A.1.  to  that  fom  for 
any  quarteriy  period  (except  the  fourth 
quarter)  of  the  old  fiscal  year  that  ends 
before  the  date  on  which  the  istuw 
determined  to  change  its  fiscal  year  end. 
except  that  the  issuer  need  not  file  audi 
quarterly  report  if  the  date  on  which  the 
quarteriy  period  ends  also  is  the  date  on 
which  the  transition  period  ends: 

(2)  FUe  a  quarterly  report  oa  Form  10- 
Q  wittdn  the  time  specified  in  General 
Instruction  A.l.  to  that  fonn  for  each 
quarteriy  period  of  die  old  fiscal  year 
widiin  the  tranaitioD  period.  Id  lieu  of  a 
quarteriy  report  txx  any  (|nrtar  of  tke 
old  fiscal  year  wilkin  ttie  tranaitioa 
period,  the  issuer  auy  file  a  quarterly 
report  on  Form  10-Q  for  any  period  of 
three  montiu  witliin  the  kvnaitian 
period  that  coincides  widi  a  quarter  of 
the  newty  adopted  fiscal  year  if  the 
quarterly  report  is  filed  witiiin  45  days 
after  the  end  of  such  tfiree  month  period. 
proTided  tlie  issaer  tliereafter  oootinuea 
filing  quarteriy  reptnts  on  tlie  baais  of 
the  quarters  of  the  neinrfy  adopted  fiacal 
year 

(3)  Commence  filing  quarterly  reports 
for  the  qoartera  of  the  new  fiscal  year  no 
later  than  tiie  quarterly  report  for  the 
first  quarter  of  tin  new  flKal  year  that 
ends  after  the  date  on  which  die  issuer 
determined  to  change  the  fiscal  year 
end;  and 

(4)  Unleas  each  information  is  or  will 
be  inciuded  in  the  transition  report  or 
the  first  annual  report  on  Fonn  10-K  for 
the  newiy  adopted  fiscal  year,  indnde  in 
the  initiai  quarterly  report  on  Form  10-Q 
for  the  newly  adopted  fiacal  year 
information  on  any  period  beghnhig  on 
the  first  day  subsequent  to  fte  period 
covered  by  the  iaauer's  final  quarteriy 
report  on  Form  10-Q  or  annual  report  on 
Form  KMC  for  the  old  fiscal  year.  The 
informatioD  oo>vering  sach  period 
required  by  Part  0  and  Item  2  of  Part  I 
may  be  combined  with  the  faifiDnnation 
regarding  the  quarter.  Howerer.  the 
financial  statements  required  by  Part  I, 
which  may  be  imautfited  shall  be 
furnished  separately  for  such  period. 

Note  to  petagnphs  (c)  and  M:  If  it  is  not 
practicable  or  cannot  be  cost-justified  to 
furnish  in  a  transition  report  on  Form  10-Q  or 
a  qaarterly  report  for  tlie  newfy  adopted 
fiacal  yes  IhaMiol  slataaiaats  fer 
correspowttag  peiioda  of  tiie  pcior  year  where 
required  fiaaarial  statsaMnU  m^  be 
fumislud  for  Ike  quarters  of  tla  preceding 


fiscal  year  that  iBoot  aeoily  ars  CDoaparable  ff 
tha  iesusr  fiimtshoa  aa  odequata  discuosiao 
of  seasonal  and  other  iactors  that  coald 
affect  the  componbilfty  of  infonaatiaa  or 
trends  reflected,  an  assessment  of  the 
compaiaLiity  of  the  data,  and  a 
representatioa  as  to  tlie  reason  racastt^  has 
not  r '   ■  ■ 


(f)  Every  soccessor  Issuer  with 
securities  registened  under  Section  12  of 
this  Act  that  has  a  cfifferent  fiscal  year 
from  that  of  its  predecessorfs]  shall  file 
a  transition  report  pursuant  to  thk 
section,  containing  the  required 
informatioii  about  eadi  predecessor,  for 
the  transition  period,  if  any,  between  tha 
close  of  tiie  fiscal  year  covered  by  the 
lost  annual  report  of  each  predeceasor 
and  the  date  of  soccession.  The  report 
shall  be  filed  for  fbm  tranaitian  period  on 
the  form  appropriate  for  annual  reports 
of  the  issuer  aot  man  than  90  days  after 
the  date  of  fte  rynnsifT.  with  financial 
statements  in  confer lai^  wi&  ttia 
requiremnrta  set  forth  is  paragr^ih  (b) 
of  this  sectiofL  If  tbe  tanaition  period 
corers  a  period  of  lesa  tiMB  six  montha, 
in  lieu  of  a  transition  report  on  ihm  fonn 
appropriate  for  the  issuer's  annual 
report,  tha  tcposX  may  be  filed  {or  the 
transitfen  period  on  Fonn  10-Q  not  more 
than  45  days  afler  tlie  date  of  the 
succession,  widi  ftnaaranl  statements  in 
conformi^  with  the  requiraments  act 
forth  in  paragraph  (c)  of  this  sectkm. 
Notwidistaading  the  foregoiBg,  if  the 
transition  period  covers  a  period  of  one 
month  or  leas,  the  tacceaaor  issuer  need 
not  file  a  separata  ttanaition  report  if  the 
information  ia  reported  by  the  successor 
issuer  in  conformity  with  the 
requirements  set  forth  in  paragraph  (d) 
of  this  sectioa. 

[gXl)  Paragraphs  (a)  through  (f)  of  this 
section  shaQ  not  aiqily  to  foreign  private 
issuers  authorized  to  ase  Fonn  20-F 
(S  249.22Qf  of  this  chapter)  for  annual 
reporta  required  by  Rule  lSa-1 
(S  240.13a-l  of  this  chapter). 

(2)  Every  foreign  private  issuer  that 
changes  its  fiacal  closing  date  shall  file  a 
report  covering  the  resulting  transition 
period  between  the  closing  date  of  its 
most  recent  fiscal  year  and  the  opening 
date  of  its  new  fiscal  year.  In  no  event 
shall  a  transition  report  cover  a  period 
longer  than  12  raootha. 

(3)  The  report  for  the  tranaition  period 
shall  be  filed  on  Form  20-F  responding 
to  all  items  to  which  such  issuer  is 
required  to  respond  wlien  Form  20-F  is 
used  as  an  annual  report  Such  report 
shall  be  filed  within  six  months  after 
either  the  close  of  the  transition  period 
or  the  date  on  which  the  issuer  made  the 
determination  to  change  the  fiscal 
closing  date,  whichever  is  later.  The 
financial  statements  for  the  transition 
period  filed  therewith  ahail  be  audited. 


(4)  If  the  transition  period  covers  a 
period  of  six  or  fewer  months,  in  bee  of 
the  report  reqrared  by  paragraph  (g)(3) 
of  this  sectkm,  a  report  for  the  tranaition 
period  may  be  filed  on  Form  20-F 
reaposKting  to  Items  3,  9. 15, 16.  and  17  or 
18  within  three  months  after  eitiier  tiie 
close  of  the  transition  period  or  the  date 
oo  wiiich  the  iaaoer  made  tiie 
determinirtiaB  to  diaage  the  fiscal 
closing  date,  wiriiiievei  is  later,  llie 
financial  staAesDcnts  required  by  eitlier 
Itnn  17  or  Item  18  sball  b*  fnrmahed  for 
the  tranatttai  period  Such  financial 
statements  may  be  anaadited  and 
condenoed  as  permitted  in  Arlide  10  of 
Regalatian  S-^X  (|  naiO-Ol  of  this 
chapter),  Init  if  the  financial  statements 
are  lamdited  and  condenaed,  the  iasoer 
shall  fila  vrith  tiie  first  annual  report  for 
the  newly  adopted  fiacal  jrear  separate 
audited  statemeBta  of  income  and  caah 
flows  cowrlog  the  tranaition  period. 

(5)  Notwithstanding  tiie  foregoing  in 
paragraphs  (g)(2).  (^)(3).  and  (g)(4)  of 
this  section,  if  ttie  tranaitioD  period 
covers  a  period  of  one  month  or  leaa.  a 
forei^  private  iaaoer  need  not  file  a 
separata  tranaition  report  if  die  first 
annual  report  for  the  newly  adopted 
fiscal  year  covers  the  transition  period 
as  well  as  the  fiscal  year. 

(h)  The  provisions  of  this  rule  shall 
not  apply  to  investment  companies 
requhvd  to  fik  reports  pursuant  to  Rule 
30bl-l  (S  ZTOaObl-l  of  this  chapter) 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C  aOa-1  et  aeq.). 

(i)  No  fihng  fee  afaall  be  reqaired  for  a 
tranaitiaa  report  filed  pursuant  to  this 
section. 

Note^— Id  addition  to  the  report  or  reports 
required  to  be  filed  pursuant  to  this  sectioa. 
every  iMoer,  except  a  foreigii  prirate  is— er 
authorized  to  use  Form  20-F  for  annual 
reports  required  by  Rule  13a-l  or  on 
investment  company  required  to  file  reports 
pufsuonl  to  Role  30bl-l  aider  the  InveetBenl 
CoiBfwny  Act  of  IMa  that  changes  its  flmcal 
clostog  date  is  te>|uiied  to  file  a  report  oa 
Forai  8-K  respnsiding  to  Itea  8  tfavaof  witiu 
the  period  specified  io  General  instractioa 
El.  to  that  {ocm. 

4.  By  amending  |  240.13a-13  by 
revkraig  paragrai^  (a)  to  read  as 

follows: 


S  240.13a-13 

10-Q  (§  249J0Sa  of  ttits  ch^Mw^ 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  tiiis  section,  every  issuer 
that  has  securities  registered  pursuant  to 
section  12  of  the  Act  and  is  required  to 
file  annual  reports  pursuant  to  section 
13  of  the  Act  OB  Form  10-4(  (|  249.310  of 
this  chapter)  or  U5S  (9  2Se.5s  of  dds 
chapter)  shall  file  a  quarterly  report  on 
Form  10-Q  (i  248,30Ba  of  this  chapter) 
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within  tha  period  ipAcifled  In  General 
Instruction  A.l.  to  th«t  fonn  for  each  of 
the  flnit  three  quarter*  of  each  fiacal 
year  of  the  laauer,  commencing  with  the 
fint  fiscal  quarter  following  the  most 
recent  fiscal  year  for  which  full  financial 
(tatements  were  included  In  the 
registration  statement,  or.  if  the 
registration  statement  included  financial 
■  tatements  for  an  intenm  period 
subsequent  to  the  must  recent  fiscel 
year  end  meeting  the  requirements  of 
Article  10  of  Regulation  S-X.  for  the  first 
fiscal  quarter  subsequent  to  the  quarter 
reported  upon  In  the  registration 
statement.  The  first  quarterly  report  of 
the  Issuer  shall  be  filed  either  within  45 
days  after  the  effective  date  of  the 
registration  statement  or  on  or  before 
the  date  on  which  such  report  would 
have  been  required  to  be  filed  if  the 
Issuer  has  been  required  to  Tile  reports 
on  Form  10-Q  as  of  its  last  fiscal 
quarter,  whichever  is  later 

5.  By  amending  |  240.14«-3  by 
redesignating  the  Note  to  paragraph 
(b)(1)  as  Note  1  and  adding  Note  2  to 
paragraph  (b)(1)  to  raad  as  follows: 

|240w14>-S    kilui  iiwUon  to  (m  fumMwd  to 

(b)-  •  • 
(!)•*• 

Note  1. — For  purposes  of  complying  with 
I  240  14*^.  if  the  rsKistrant.  other  than  ■ 
ragiitarmi  Invvatmanl  company,  hai  changed 
Its  fiscal  closuig  dalii.  financial  italemanta 
covennn  twn  y«an  and  one  period  of  B  to  12 
mor.lhf  (hall  b«  deamad  to  tatisfy  the 
r«<)uir«m«nti  for  italRments  of  income  and 
caah  flows  for  the  three  inosi  rscent  fiscal 
years 


6.  By  revising  i  240  15d-10  to  read  as 

follows 

|24aiSd-10    Trmmon  repMls. 

(a)  Every  issuer  that  changes  its  fiscal 
closing  date  shall  file  a  report  covenng 
the  resulting  transition  penod  between 
the  closing  dale  of  its  most  recent  Tiscal 
year  and  the  opening  date  of  its  new 
fiscal  year  Pn)vuifd.  however,  that  an 
issuer  shall  file  an  annual  report  for  any 
fiscal  year  that  ended  before  the  date  on 
whicJi  the  issuer  determined  to  change 
Its  fiscal  year  end.  In  no  event  shall  the 
transition  report  cover  a  period  of  12  or 
more  months. 

(b|  The  report  pursuant  to  this  section 
shall  be  filed  for  the  transition  period 
not  more  than  90  days  after  either  the 
close  of  the  transition  period  or  the  date 
of  tha  determination  to  change  the  fiscal 
closing  dale,  whichever  is  later  The 
report  shall  be  Hied  on  the  form 
appropriate  for  annual  reports  of  the 
Issuer,  shall  cover  the  period  from  the 


dose  of  tha  last  fiacal  year  end  and  shall 
indicate  clearly  the  period  covered.  The 
financial  statements  for  the  transition 
period  filed  therewith  shall  be  audited. 
Financial  statements,  which  may  be 
unaudited,  shall  be  filed  for  the 
comparable  period  of  the  prior  year,  or  a 
footnote,  which  may  be  unaudited,  shall 
state  for  the  comparable  period  of  the 
prior  year,  revenues,  gross  profits, 
income  taxes.  Income  or  loss  from 
continuing  operations  before 
extraordinary  items  and  cumulative 
effect  of  a  change  in  accounting 
principles  and  net  income  or  loss.  The 
effects  of  any  discontinued  operations 
and/or  extraordinary  items  as  classified 
under  the  provisions  of  generally 
accepted  accounting  principles  also 
shall  be  shown.  If  applicable.  Per  share 
data  based  upon  such  Income  or  loss 
and  net  Income  or  loss  shall  be 
presented  In  conformity  with  applicable 
accounting  standards  Where  called  for 
by  the  time  span  to  be  covered,  the 
comparable  period  financial  statements 
or  footnote  shall  be  included  in 
subsequent  filings. 

(c)  ll  the  transition  period  covers  a 
period  of  less  than  six  months,  in  lieu  of 
the  report  required  by  paragraph  (b)  of 
this  section,  a  re[>ori  may  be  filed  for  the 
transition  period  on  Form  10-Q 

(§  249.3068  of  this  chapter)  not  more 
than  45  days  after  either  the  close  of  the 
transition  period  or  the  date  of  the 
determination  to  change  the  fiscal 
closing  date,  whichever  Is  later.  The 
report  of  Form  10-Q  shall  cover  the 
period  from  the  close  of  the  last  fiscal 
year  end  and  shall  indicate  clearly  the 
penod  covered.  The  financirtl  statements 
filed  therewith  need  not  be  audited  but. 
if  they  are  not  audited,  the  Issuer  shall 
file  with  the  first  annual  report  for  the 
newly  adopted  fiscal  year  separate 
audited  statements  of  income  and  cash 
flows  covering  the  transition  period.  The 
notes  to  financial  statements  for  the 
transition  period  included  In  such  first 
annual  report  may  be  integrated  with 
the  notes  to  financial  statements  for  the 
full  fiscal  period.  A  separate  audited 
balance  sheet  as  of  the  end  of  the 
transition  penod  shall  be  filed  In  the 
annual  report  only  If  the  audited 
balance  sheet  as  of  the  end  of  the  fiscal 
year  prior  to  the  transition  period  is  not 
filed.  Schedules  need  not  be  filed  in 
transition  reports  on  Form  10-Q. 

(d)  Notwithstanding  the  foregoing  in 
paragraphs  (a),  (b).  and  (c)  of  this 
section,  if  the  transition  period  covers  a 
period  of  one  month  or  less,  the  issuer 
need  not  file  a  separate  transition  report 
if  either 

(1)  the  first  report  re^juired  to  be  filed 
by  the  Issuer  for  tha  newly  adopted 
fiscal  year  after  the  date  of  the 


determination  to  change  the  fiscal  year 
end  is  an  annual  report  and  that  report 
covers  the  transition  period  as  well  as 
the  fiscal  year,  or 

(2)(i)  the  issuer  files  with  the  first 
annual  report  for  the  newly  adopted 
fiscal  year  separate  audited  statements 
of  income  and  cash  Hows  covering  the 
transition  period:  and 

(ii)  the  first  report  required  to  be  filed 
by  the  issuer  for  the  newly  adopted 
fiscal  year  after  the  date  of  the 
determination  to  change  the  fiscal  year 
end  is  a  quarterly  report  on  Form  10-Q 
and 

(iii)  Information  on  the  transition 
period  is  included  in  the  issuer's 
quarterly  report  on  Form  10-Q  for  the 
first  quarterly  period  (except  the  fourth 
quarter)  of  the  newly  adopted  fiscal 
year  that  ends  after  the  date  of  the 
determination  to  change  the  fiscal  year. 
The  information  covering  the  transition 
period  required  by  Part  U  and  Item  2  of 
Part  1  may  be  combined  with  the 
information  regarding  the  quarter. 
However,  the  financial  statements 
required  by  Part  L  which  may  be 
unaudited,  shall  be  furnished  separately 
for  the  transition  period. 

(e)  Every  issuer  required  to  file 
quarterly  reports  on  Form  10-Q  purauant 
to  I  240.15d-13  of  this  chapter  that 
changes  its  fiscal  year  end  shall: 

(1)  File  a  quarterly  report  on  Form  10- 
Q  within  the  time  period  specified  in 
General  Instruction  A.l.  to  that  form  for 
any  quarterly  period  (except  the  fourth 
quarter)  of  the  old  fiscal  year  that  ends 
before  the  date  on  which  the  issuer 
determined  to  change  its  fiscal  year  end. 
except  that  the  issuer  need  not  file  such 
quarterly  report  if  the  date  on  which  the 
quarterly  period  ends  also  is  the  date  on 
which  the  transition  penod  ends: 

(2)  File  a  quarterly  report  on  Form  10- 
Q  within  the  time  specified  in  General 
Instruction  A.l.  to  that  form  for  each 
quarterly  period  of  the  old  fiscal  year 
withm  the  transition  period.  In  heu  of  a 
quarterly  report  for  any  quarter  of  the 
old  fiscal  year  within  the  transition 
period  the  issuer  may  file  a  quarterly 
report  on  Form  10-Q  for  any  period  of 
three  months  within  the  transition 
period  that  coincides  with  a  quarter  of 
the  newly  adopted  fiscal  year  if  the 
quarterly  report  is  filed  within  45  days 
after  the  end  of  such  three  month  period, 
provided  the  issuer  thereafter  continues 
filing  quarterly  reports  on  the  basis  of 
the  quarters  of  the  newly  adopted  fiscal 
year 

(3)  Commence  filing  quarterly  reports 
for  the  quarters  of  the  new  fiscal  year  no 
later  than  the  quarterly  report  for  the 
first  quarter  of  the  new  fiscal  year  that 
ends  after  the  date  on  which  the  issuer 


determined  to  change  the  fiscal  year 
end:  and 

(4)  Unless  such  information  is  or  will 
be  included  in  the  transition  report,  or 
the  first  annual  report  on  Form  10-K  for 
the  newly  adopted  fiscal  year,  include  in 
the  initial  quarterly  report  on  Form  10-Q 
for  the  newly  adopted  fiscal  year 
information  on  any  jjeriod  beginning  on 
the  firat  day  subsequent  to  the  period 
covered  by  the  issuer's  final  quarterly 
report  on  Form  10-Q  or  annual  report  on 
Form  10-K  for  the  old  fiscal  year.  The 
information  covering  such  period 
required  by  Part  n  and  Item  2  of  Part  I 
may  be  combined  with  the  information 
regarding  the  quarter.  However,  the 
financial  statements  required  by  Part  L 
which  may  be  unaudited,  shall  be 
furnished  separately  for  such  period. 

Not*  to  pant^mfhm  (c)  and  (•):  If  it  is  not 
practicable  or  cannot  be  cost-fustified  to 
furnish  in  ■  transition  report  on  Fonn  10-Q  or 
a  quarterly  report  for  the  newly  adopted 
fiscal  year  financial  statements  for 
corresponding  periods  of  the  prior  year  where 
required,  financial  statements  may  be 
furnished  for  the  quarters  of  the  preceding 
fiscal  year  that  most  neariy  are  comparable  if 
the  issuer  furnishes  an  adequate  discussion 
of  seasonal  and  other  factors  that  could 
affect  the  comparability  of  Information  or 
trends  reflected,  an  assessment  of  the 
comparability  of  the  data,  and  a 
representation  as  to  the  reason  recasting  has 
not  been  nndertaken. 

(f)  Every  successor  issuer  that  has  a 
di^erent  fiscal  year  fitim  that  of  its 
predecessorfs)  shall  file  a  transition 
report  pursuant  to  this  section, 
containing  the  required  information 
about  each  predecessor,  for  the 
transition  period,  if  any,  between  the 
close  of  the  fiscal  year  covered  by  the 
last  annual  report  of  each  predecessor 
and  the  date  of  succession.  The  report 
shall  be  filed  for  the  transition  period  on 
the  form  appropriate  for  annual  reports 
of  the  issuer  not  more  than  90  days  after 
the  date  of  the  succession,  with  financial 
statements  in  conformity  with  the 
requirements  set  forth  in  paragraph  (b) 
of  this  section.  If  the  transition  period 
covers  a  period  of  less  than  six  months. 
in  lieu  of  a  transition  report  on  the  form 
appropriate  for  the  issuer's  annual 
reports,  the  report  may  be  filed  for  the 
transition  period  on  Form  10-Q  not  more 
than  45  days  after  the  date  of  the 
succession,  with  financial  statements  in 
conformity  with  the  requirements  set 
forth  in  paragraph  (c)  of  this  section. 
Notwithstanding  the  foregoing,  if  the 
transition  period  covers  a  period  of  one 
month  or  less,  the  successor  issuer  need 
not  file  a  separate  transition  report  if  the 
information  is  reported  by  the  successor 
issuer  in  conformity  with  the 


requirements  set  forth  in  paragraph  (d) 
of  this  section. 

(g)(1)  Paragraphs  (a)  through  (f)  of  this 
section  shall  not  apply  to  foreign  private 
issuera  authorized  to  use  Fonn  20-F 
(S  249.220f  of  this  chapter]  for  annual 
reports  required  by  Rule  15d-l 
(S  240.l5d-l  of  this  chapter). 

(2)  Every  foreign  private  issuer  that 
changes  its  fiscal  closing  date  shall  file  a 
report  covering  the  resulting  transition 
period  between  the  closing  date  of  its 
most  recent  year  and  the  opening  date 
of  its  new  fiscal  year.  In  no  event  shall  a 
transition  report  cover  a  period  longer 
than  12  months. 

(3)  The  report  for  the  transition  period 
shall  be  filed  on  Form  20-F  responding 
to  all  items  to  which  such  issuer  is 
required  to  respond  when  Form  20^  is 
used  as  an  annual  report  Such  report 
shall  be  filed  within  six  inonths  after 
either  the  close  of  the  transition  period 
or  the  date  on  which  the  issuer  made  the 
determination  to  change  the  fiscal 
closing  date,  whichever  is  later.  The 
financial  statements  for  the  transition 
period  filed  therewith  shall  be  audited. 

(4)  If  the  transition  period  covers  a 
period  of  six  or  fewer  months,  in  lieu  of 
the  report  required  by  paragraph  (g)(3) 
of  this  section,  a  report  for  the  transition 
period  may  be  filed  on  Form  20-F 
responding  to  Items,  3, 9. 15, 16,  and  17 
or  18  with^  three  months  after  either 
the  close  of  the  transition  period  or  the 
date  on  which  the  issuer  made  the 
determination  to  change  the  fiscal 
closing  date,  whichever  is  later.  The 
financial  statements  required  by  either 
Item  17  or  Item  18  shall  be  furnished  for 
the  transition  period.  Such  financial 
statements  may  be  unaudited  and 
condensed  as  permitted  in  Article  10  of 
Regulation  S-X  (S  210.10-01  of  this 
chapter),  but  if  the  financial  statements 
are  unaudited  and  condensed,  the  issuer 
shall  file  with  the  first  annual  report  for 
the  newly  adopted  fiscal  year  separate 
audited  statements  of  income  and  cash 
flows  covering  the  ti-ansition  period. 

(5)  Notwithstanding  the  foregoing  in 
paragraphs  (g)(2),  (g)(3),  and  (g)(4)  of 
this  section,  if  the  transition  period 
covers  a  period  of  one  month  or  less,  a 
foreign  private  issuer  need  not  file  a 
separate  transition  report  if  the  first 
annual  report  for  the  newly  adopted 
fiscal  year  covers  the  transition  period 
as  well  as  the  fiscal  year. 

(h)  The  provisions  of  this  rule  shaU 
not  apply  to  investment  companies 
required  to  file  reports  pursuant  to  Rule 
30bl-l  (5  270.30bl-l  of  this  chapter) 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C  80a-l  et  seq.). 

(i)  No  filing  fee  shall  be  required  for  a 
transition  report  filed  purauant  to  this 
section. 


Note: — In  addition  to  the  report  or  reports 
required  to  be  filed  pursuant  to  this  section. 
every  issuer,  except  a  foreign  private  issuer 
authorized  to  use  Form  20-f  for  annual 
reports  required  by  Rule  15d-l  or  an 
investment  company  required  to  file  reports 
pursuant  to  Rule  30bl-l  under  the  Investment 
Company  Act  of  1940.  that  changes  its  fiscal 
closing  date  is  required  to  file  a  report  on 
Form  8-K  responding  to  Item  8  thereof  within 
the  period  specified  in  General  Instruction 
B.I.  to  that  form. 

7.  By  amending  {  240.15d-13  by 
revising  paragraph  (a)  to  read  as 
follows: 

9240.15d-ia    Owrtarly  raports  on  Form 
10-Q  (S  24«J0ta  oTMs  c»MV«V). 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  every  issuer 
that  has  securities  registered  punuant  to 
the  Securities  Act  of  1933  and  is 
required  to  file  annual  reports  purauant 
to  section  15(d)  of  the  Securities 
Exchange  Act  of  1934  on  Form  10-K 
(§  249.310  of  this  chapter)  or  U5S 
(S  2S9.5S  of  this  chapter)  shall  file  a 
quarterly  report  on  Form  10-Q 
(S  249.306a  of  this  chapter]  within  the 
period  specified  in  General  Instruction 
A.1.  to  that  form  for  each  of  the  firat 
three  quartera  of  each  fiscal  year  of  the 
issuer,  commencing  with  the  firat  fiscal 
quarter  following  the  most  recent  fiscal 
year  for  which  full  financial  statements 
were  included  in  the  registration 
statement  or,  if  the  registration 
statement  included  financial  statements 
for  an  interim  p>eriod  subsequent  to  the 
most  recent  fiscal  year  end  meeting  the 
requirements  of  Article  10  of  Regulation 
S-X  for  the  firat  fiscal  quarter 
subsequent  to  the  quarter  reported  upon 
in  the  registration  statement  The  firat 
quarterly  report  of  the  issuer  shall  be 
filed  either  within  45  days  after  the 
effective  date  of  the  registration 
statement  or  on  or  before  the  date  on 
which  such  report  would  have  been 
required  to  be  filed  if  the  issuer  had 
been  required  to  file  reports  on  Form  10- 
Q  as  of  its  last  fiscal  quarter,  whichever 
is  later. 


PART  24»-fORMS,  SECURmES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  249 
continues  to  read,  in  part  as  follows: 

Authority:  Tlie  Securities  Exchange  Ad  of 
1934. 15  US.C  78a.  e/ se^.   *   •   * 

2.  By  amending  $  249.220f  by  revising 
the  section  heading  and  paragraphs  (a) 
and  (b),  and  adding  a  new  paragraph  (d) 
as  set  forth  below. 

Form  20-F  is  amended  by  revising  the 
cover  sheet  above  the  line  beginning 
with  the  words  "Commission  file 


BEST  COPY  AVAILABLE 
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niuntxir  '  and  revuinj(  p«riigriiphs  |a| 
and  (b)  of.  and  adding  a  new  paragraph 
(d)  to  Cieneral  Inatnictlnn  A  as  a^t  forth 

Note: — TIm  tBKt  uf  Kiirm  S>  t'  ikioa  out 
a(>p«ar  In  tka  Qxla  >jf  FxloraJ  R«)(uUtioaa. 

f  24«.12(N     Form  20-F.  rwqiatraOoci  of 
a*curm*«  of  tor«tgn  prtvata  ImMra 
purauarYt  to  aoctlow  titb)  or  (g)  and  annoai 
and  tian«mofi  roporti  porauant  Hi  MCtlons 

tj  WKl  1&<Cl). 

(a)  Any  rMin-Cdivadlan  foralxn  prtvHte 
isiu>T  [imy  uiM  (hia  fum  aa  a 
rt*ni»trH!i()n  stdtcnienl  uiidtr  st>(  tior  \2 
uf  ih*"  S<'c  untie*  K^iJiMnjijt'  Ai  t  (the 
■'Exchanx*'  Act"),  or  ai  an  annu*!  or 
tran«i!iiin  report  filed  und»'r  section 
1 1(a)  or  lS(d)  of  th*-  Kxchange  Act 

|h)  A  Canadian  forrtgn  prlvatw  lnwuer 
may  ua*  ihia  form  na  a  prjfiatration 
nldtHnuTil  umW  a«ctirm  12(g)  of  fh«" 
Exchanv^  Act  or  ai  an  annual  or 
Iransjiion  jvporl  uniler  8«^tkin  13<a|  for 
a  clrt!i»  of  •<«r.nnin^  rpRtatwred  ander 
aecfion  12(jt)  only  if  aucti  rtmirr  doea  not 
havt«  or  haa  not  had  durtnjj  the  12 
morilhs  pru*  to  th«  filt^^}^  of  the 
rt*j(i«tTatk>n  •talement  or  anrraal  or 
trtinailion  report  any  clasa  of  aecuriMea 
n»xi8tered  under  aectlon  12fh)  of  the 
Kxchange  Act  or  a  reportinj?  oWtjtwtlon 
(suapended  or  actfve)  under  tectlon 
15(d)  of  the  Exchanfte  Act  and  tf  aucfa 
isauer  haa  no4  laaoed  tta  aecurttlea  tn  a 
trunaaction  to  acqatre  by  merfer. 
iiinaolidation.  exchange  of  aecurittea  or 
acqulaitKm  of  aaaeta  another  laanrr  that 
filed  or  waa  reqotred  to  fite  an  anrraal 
report  on  Potm  10-K  (|  a«lS10  of  this 
(.hapter). 


(d)  A  transition  report  on  thla  form 
shall  he  fited  tn  accordance  with  the 
requirement!  »et  forth  In  |  2*)  ISa-lO  or 
I  240  I5d-10  apphcable  when  the  Issuer 
changes  Its  fiscal  yvar  end 

I'nltad  Sutoa 

Sorunttes  and  Rxchanga  Comastaaiun 

Washingtnv  DC  tObm 

Ki>rm  3S-F 

(MarkUMl 

I      I  K«j|>stration  •tatniiuint  purauani  to  lactton 

\Hh)  ur  lj(l  of  th«  Sacuntlea  KxclMinge  Ait 

of  ISKM  If-'fe  RiHjuirmf\  or 
I     I  Annual  raport  pvauani  to  SacUoa  IS  or 

I.V(i)  of  iSa  S«cwUtea  B»r^ay  Ad  at  UW4 

\Fm>  Hitauirm/] 

For  tbra  Rsoal  rear  aa<iarl  or 


I  Transition  rvporl  pursuaal  to  Sort  Ion  LI  or 
1M^^1  of  tha  Securlttes  R.>ichani|a  Act  of  1034 
|.\b  Ae  limquum/\ 
For  iIm  transftion  |: 


Conar^  iaatraUMM 

A  Ruia  aa  to  Us«  of  Form  B-f 

|s)A<yMoCaao4f 
isauar  a^j  uaa  Ihia  Imnm  aa  a  i 
slalammt  iinJai  aocUoo  L2  of  iha  SaouUlaa 


Kxchanga  Act  of  1094  (the  Tirhanta  Act") 
or  at  an  annual  or  transition  raport  Qiad 
undai  sectkoa  13(a|  or  IVd)  of  tiu  Ejcchaafa 
Art 

(>')  A  Canadian  foreign  private  lasuer  may 
us«  this  form  as  s  raslstratlon  ttatameut 
under  sectKTn  \2(g)  of  the  Exchange  Act  and 
Si  an  annual  or  tranattion  report  aader 
t«>(  tion  1 .)( <•  I  fur  a  cUaa  securities  rafiatared 
undflT  sertwa  12(f)  oniy  if  aoch  teaoar  dona 
not  have  or  haa  not  kad  dnrtos  the  LZ  Boatha 
pn<v  to  Lba  fiiing  of  the  reftatratMO  stata»eol 
or  snnual  or  transition  report  aay  ciaaa  of 
••K:u.1tl«>s  registered  ander  section  I2(b\  of 
the  Exchange  Art  or  s  reporting  oUlgHliun 
lsasp«mded  or  acttve)  under  section  15(d)  of 
the  RuJiarMte  Ad  and  If  snch  leaaier  has  r>ot 
issund  Its  set:urities  in  a  tranaoctkHi  to 
tcquira  by  manrar.  cossaoltdaHon.  axchaa)|e 
of  sacvrlttea  or  ao^^aiOoo  of  aaaati  another 
issuer  that  Plied  or  waa  raqotred  Id  fUa  ar 
anrmaJ  repoirl  on  Foras  lO-K  (|  2MJ10  of  ihla 
chapter) 


|d|  A  tranaittoo  report  on  thia  km  afcaii  be 
f\l«d  tn  acxordanca  wNh  the  raquu-aiaaDta  aet 
forth  In  I  240  13e-10  or  i  >40  lid-10 
applicable  when  the  leauer  changes  lla  fiscal 
year  end 


3  By  amending  Form  8-K  (J  248.308) 
by  adding  a  sentence  to  the  end  of 
C/enera!  Instruction  B.l  and  adding  new 
Item  8  as  set  forth  below. 

Nota— The  texl  of  Pom  ft-K  doea  ao« 
appear  Ic  the  Coda  of  Pederai  Rayiiaaaaa. 

I240.JM    Form  t-K.  tor 

a  •  •  a  * 

United  Sutes 

Secunties  and  Exchange  Conimlsslon 

Washington.  DC 

Fona»-« 


B  Events  to  be  Reported  and  Ttee  for  PWng 
of  RaporSs 

1   *   *   •    A  report  on  this  form  partuant  to 
Iters  •  la  reefed  to  be  filed  wttkln  IS 
CAlendar  dry*  aAar  tke  ^te  on  wiiick  the 
rtfgiatram  a^aa  the  detai  ■Jnaltrai  to  uae  a 
fiscal  yaw  tmd  dlAaraat  fma  UmA  eaed  ta  Ita 
muai  raoaoi  <Ui^  wufe  Use  i 


Item  S.  Ckoage  1>  PWoal  Tear 

If  the  registrant  deteiuitnea  to  chaofe  the 
fis('.ai  year  froiB  that  need  tn  tta  moat  recent 
filing  with  the  Cosaaitaatosi.  stale  the  date  of 
such  d  IsiaiaisKoa.  the  da«a  of  the  new  Kaeal 
year  and.  and  Ike  Pern  (a^.  Fets  10-K  ar 
Form  10-Q)  on  which  the  lapai 
transitiDO  parted  wlM  he  Biad. 


i.  By  amaadli^  |  MaJOta  by  rrrialog 
the  sectioai  haadtm.  tha  i 
sentence,  and  adding  two  i 
sentences  after  Iha  aaooad  saataaca  aa 
set  forth  bak>w. 

FoiiB  1<K)  U  asnandad  bj  rrrlatiig 
General  Instructions  A.l.  and  AJ~  ai>d 


revising  the  cover  sheet  above  (he  Hne 
beginning  with  the  words  "Commission 
file  number"  as  set  forth  below. 

Nota-— The  text  of  Form  lO-Q  does  not 
appear  In  the  Code  of  Federsl  Regulations 

{  MtiJOta    Farta  lO-O.  for 
transition  taporti 
of  tha  OacuitOaa 


1 J  mr  1«<d) 
Acto«  tM4. 

*   *   "  A  quarterly  report  on  this  form 
pursuant  to  |  24ail»-13  or  f  240.15d-13 
of  this  chapter  shall  be  filed  withhi  46 
days  afler  the  end  of  the  first  three  Tncal 
quarters  of  each  fiscal  year,  but  no 
quarterfy  report  need  bMS  filed  for  the 
fourth  quarter  of  any  Bacal  yaar.  Forrn 
10-Q  aliso  shall  be  used  for  transition 
and  quarteriy  lepoits  filed  pursoanl  to 
J  24O13»-10ar  (  24aiSd-10  of  this 
chapter.  Such  transition  or  quarteriy 
reports  shall  be  filed  in  accordaoca  with 
the  requirements  set  forth  in  i  240.13a- 
10  or  S  24ai5d-10  applicahla  wheo  the 
registrant  changes  its  fiscal  year  end. 

United  States 

Secorltlaa  and  Exchange  Cii  iimiaatmi 

Washington.  DC  J0M9 

ForralO-Q 

Conarallnatnsctkxis 

A  Rule  aa  to  Uaa  (rf  Pom  10-Q. 

1   Form  10-Q  ahall  he  ased  for  qnerterfy 
reports  under  Sectton  13  or  Ufd)  of  the 
Securities  Exchaa«a  Act  of  lOM,  ISed 
punuaat  to  RnU  Ite-IS  (17  CFK  Mai9»-11) 
or  Rule  15d-13  (17  CFR  24at5d-13l.  A 
quarterly  report  on  this  form  pursuant  to  Rule 
13a-13  or  Ririe  15d-13  shaH  be  fHed  within  4S 
days  after  the  end  of  eoch  of  the  first  three 
fiscal  qaartors  of  each  BaoaJ  year.  No  report 
need  be  filed  ior  tiM  ioarlh  qaartar  of  aay 
fiscal  yastf. 

2.  Form  10-Q  also  ahall  be  aaad  for 
trsnsltiaa  and  qaarterty  refwrts  aoder  aaoboa 
13  or  IMd]  of  the  Securitias  Exchange  Act  of 
1934.  nied  pursuant  to  Rule  13a-10  (17  CFR 
240.1Sa-ttJ)  or  Rale  15d-10  (17  CFR  240.15d- 
10)  9oeh  transition  or  quarteriy  reports  shall 
be  fUad  In  aooeedaaoe  with  the  leqalieuierits 
set  iorth  ta  IMe  1S*-M  or  Rale  1S4-10 
app^cahk  whaa  tha  lagtatiaul  rhaapi  Ms 
fiscal  yaar  ead. 
•  •  •  •  • 

United  Statoa 

SecurKiea  aad  FTrhaags  Camaiiaatnw 

Waahi^toa.  DC  aOMS 

Form  10-Q 

(Mark  One] 

I     I  Quartsily  report  pursuant  to  section  13  or 

l&(d)  of  the  Securltiea  Exchange  Act  of  1834 

For  tha  qoartarty  period  ended  . or 

[     I  TranaltloB  report  pnrauant  to  section  13 

or  11(d)  of  Iha  fluLilHaa  Kychasiy  Ad  of 

1934 
For  tha  TiaiiaMiiM  parted  froai lo 


S.  By  anendlni  f  M0.S1O  by  revising 
the  aectioa  beading  aad  tha  text  of  the 
secttoo.  except  for  the  firat  and  last 
sentences  as  ttt  forth  batow. 


•HAJIA 
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Form  10-K  is  amended  by  revising 
General  Instruction  A.  except  for  the 
first  and  last  sentences,  and  the  cover 
sheet  above  the  line  designated  for  the 
"Exact  name  of  the  registrant  as 
specified  in  its  charter"  as  set  forth 
below. 

Nota^— The  text  of  Fonn  10-K  does  not 
appear  In  the  Code  of  Federal  Regulations. 

|24tJ10    Forni10-K,lor«wiiMland 
traneWon  raporta  pimnnt  to  aaettona  13 
eris<d)  of  the  SaeurHtaa  Exchange  Ad  of 
1M4. 

*  *  *  This  form  also  shall  be  used  for 
transition  reports  filed  pursuant  to 
section  13  or  15(d]  of  the  Securities 
Exchange  Act  oif  1934.  Annual  reports  on 
this  form  shall  be  filed  within  00  days 
after  the  end  of  the  fiscal  year  covered 
by  the  report  Transition  reports  on  this 
form  shall  be  filed  in  accordance  with 
the  requirements  set  forth  in  {  240.13a- 
10  or  I  240.15d-10  applicable  when  the 
registrant  changes  its  fiscal  year  end. 
However,  all  schedules  required  by 
Article  12  of  Regulation  S-X  may,  at  the 
option  of  the  registrant,  be  filed  as  an 
amendment  to  the  annual  report  not 
later  than  120  dajra  after  the  end  of  the 
fiscal  year  covered  by  the  report  or,  in 
the  case  of  a  transition  repoii,  not  later 
than  30  days  after  the  due  date  of  the 
report  *  *  • 

United  Sutes 

Securitlaa  and  Exchange  Commission 

Washington.  DC  20640 

Form  10-K 

Gaoaral  lostracttoM 

A.  Rule  as  to  Use  of  Form  10-K 

*  *  *  This  Form  also  shaU  be  used  for 
transition  reports  filed  pursuant  to  section  13 
or  15(d)  of  this  Act  Annual  reports  on  this 
form  shall  be  filed  within  90  days  after  the 
end  of  the  fiscal  year  covered  by  the  report 
Transition  reports  on  this  fonn  shall  be  filed 
in  accordance  with  the  requirements  set  forth 
in  1 240.13»-10  and  i  240.15d-10  applicable 
when  the  registrant  changes  its  fiscal  year 
end.  However,  all  schedules  required  by 
Article  12  of  Regulation  S-X  may,  at  the 
option  of  the  restatrant  be  filed  as  an 
amendment  to  ttie  ■nnnal  report  not  later 
than  120  days  after  the  end  of  the  fiscal  year 
covered  by  the  report  or,  in  the  case  of  a 
transition  report  not  later  than  30  days  after 
the  due  date  of  the  report  *  *  * 

United  Sutes 

Securities  and  Exchange  Commission 

Washingtoa  DC  20640 

FormlO-K 

(Mark  One) 

[     ]  Annual  report  pursuant  to  aection  13  or 

15(d)  of  the  Securities  Exchange  Act  of  1934 

[Fee  Raquimd] 

For  the  fiscal  jrear  ended or 

(    ]  Transition  report  pursuant  to  section  13  or 

15(d]  of  the  Securities  Exchange  Act  of  1934 

[No  Pee  Required\ 
For  tha  transitioo  period  from to 


Commission  file  number . 


6.  By  amending  i  249.322  by  revising 
the  first  sentence  as  set  forth  below. 

Form  12b-25  is  amended  by  revising 
the  cover  sheet  above  the  line  reading 
"Read  Instructions  (on  back  page) 
Before  Preparing  Form.  Please  Print  or 
Type,"  paragraph  (b)  of  Part  VL  and  the 
first  sentence  of  Part  III  as  set  forth 
below. 

Note.— The  text  of  Fonn  12b-25  does  not 
appear  in  the  Code  of  Federal  Regulations. 

1249.322    Form  12t>-2S,  fMMMcation  of  Me 


This  form  shall  be  filed  ptuvuant  to 
8  240.12b-25  of  this  chapter  by  issuers 
who  are  imabie  to  file  timely  all  or  any 
required  portion  of  an  annual  or 
transition  report  on  Form  10-K.  20-F,  or 
11-K  or  a  quarteriy  or  transition  report 
on  Form  10-Q  pursuant  to  section  13  or 
15(d]  of  the  Act  or  a  semi-annual,  annual 
or  transition  report  on  Form  N-SAR 
pursuant  to  section  30  of  die  Investment 
Company  Act  of  194a  *  *  * 

United  SUtes 

Securities  and  Exchange  Cooimissioa 
Washhigton.  DC  20649 
Forml2b-25 

Notification  of  Late  Hllng  (Check  One). 
[    )  Form  10-K,  — Fonm  20-F.  —Tana  li-K 
-4'onn  10-Q,  —Fonn  N-SAR 

For  Period  bided: 

I  ]  Transition  Report  on  Form  10-K 
[  ]  Transition  Report  on  Form  20-F 
[  j  Transition  RefMUl  on  Form  11-K 
j  ]  Transition  Report  on  Fonn  10-Q 
[  ]  Transition  Report  on  Fonn  N-SAR 
For  the  Transition  Period  Ended: 


Part  H— Rules  12b-25(b)  and  (c) 

(a)  •  •  • 

(b)  The  subfect  annual  report  semi-annual 
report  transition  report  on  Form  10-K  Form 
20-F,  11-K  or  Form  N-SAR.  or  portion  thereof 
will  be  filed  on  or  before  the  fifteenth 
calendar  day  following  the  prescribed  due 
date:  or  the  subject  quarterly  report  or 
transition  report  on  Form  10-Q.  or  portion 
thereof  will  be  filed  on  or  before  the  fifth 
calendar  day  following  the  prescribed  due 
date;  and 


Part  m— Narrative 

State  below  in  reasonable  detail  the 
reasons  %«rhy  Forms  10-^  20-^,  11-K  10-Q, 
N-SAR.  or  the  transition  report  or  portion 
thereof  could  not  be  filed  within  the 
prescribed  time  period. 


PART  27&-inJLES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  readL  in  part  as  follows: 


Authority:  Sec*.  38,  40  54  Stat  Ml.  642.  15 
U.S.C  80ah-37.  800-89;  the  Investinent 
Company  Act  of  1940,  as  amended.  IS  U.S.C 
808-1,  e/s«7.  *  •  * 

2.  By  revising  %  27a8b-16  to  read  as 
follows: 

§  270.Bt>-16    Afiwndnwnts  to  rasMraHon 


Every  registered  management 
Investment  company  which  is  required 
to  file  a  semi-annual  report  on  Form  N- 
SAR.  as  prescribed  by  rule  30bl-l  (17 
CFR  270.3C«)1-1).  shall  amend  the 
registration  statement  required  pursuant 
to  Section  8(b)  by  filing,  not  more  than 
120  days  after  the  dose  of  each  fiscal 
year  ending  on  or  after  the  date  upon 
which  such  registration  statement  was 
filed,  the  appropriate  form  prescribed 
for  such  amendmenU. 

3.  By  revising  t  270.30bl-2  to  read  as 
follows: 


S270.30b1-2 
toliSysNSfwd 


Notwithstanding  the  provisions  of 
rules  30a-l  and  3(^1-1,  a  registered 
investment  company  that  is  a  totally- 
owned  subsidiary  of  a  registered 
management  investment  company  need 
not  file  a  semi-anntial  report  on  Form  N- 
SAR  if  financial  information  with 
respecrt  to  that  subsidiary  is  reported  in 
the  parent's  semi-annual  report  on  Form 
N-SAR. 

4.  By  adding  S  270.30bl-3  to  read  as 
follows: 

S  270.30b1-3    Transttton  reports. 

Every  registered  management 
investment  company  filing  reports  on 
Form  N-SAR  that  changes  iU  fiscal  year 
end  shall  file  a  report  on  Form  I>J-SAR 
not  more  than  60  calendar  days  after  the 
later  of  either  the  close  of  the  transition 
period  or  the  date  of  the  determination 
to  change  the  fiscal  year  end  which 
report  shall  not  cover  a  period  longer 
than  six  months.  No  filing  fee  shall  be 
required  for  a  transition  report  filed 
pursuant  to  this  rule. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

1.  The  authority  citation  for  Part  274 
continues  to  read,  in  part  as  follows: 

Authority:  The  Investment  Company  Act  of 
1940  15  U.S.C  80e-l  e<  sei?.  *  *  * 

2.  By  amending  S  274.101  by  revising 
the  text  of  the  section  as  set  forth  below. 

Form  N-SAR  is  amended  by  revising 
page  1  above  the  line  indicating  whether 
the  filing  is  in  an  amendment  and 


ltS22 
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(^«n«r«l  ImtnicUana  A.  C  («xo«|H  th« 
lait  two  p«ragr«ptM  wtridi  will  mnAla 

Note.— Th«  t««l  of  Forni  N-SAK  dora  not 
•  ppaar  M  tb»  C,a<ia  of  f  arfaral  lUgaAatk 


1271.101     NmnM-iAM, 


Thi»  fiirm  (hall  b«  u»ed  by  r«nlitered 
invettniffiil  companias  for  •aml-aanual 
or  ■nnuai  rvporta  to  \m  fUmd  parsoant  to 
rui«  30»-t  117  UK  Z7ajO»-1)ar30bl-1 
[\7  CTR  ZTOJObl-llkiMtUfactknof  the 
rvquir«iB*n(  of  Mctloa  X{m]  al  tba 
InvoatoMnt  (^mpany  Act  (d  IMO  that 
ev*ry  rwguterad  urraatraant  cnaipany 
nil! lit  fiic  nnouHUy  witii  th«  Coomiiaalon 
iu(  h  tn/ormatiun,  dorunMnts  aad 
n*  porta  aa  mveatiiuint  companiaa  baving 
•«><:annea  r«||iii(«r«d  on  a  natlaaal 
Mt<-unti)>«  p\(  hiingn  art  raquirad  to  fil« 
aruiually  purauant  ta  aaction  lJ(a)  of  tk« 
Securidf*  Km  h«nj{«  Act  of  IKK  and  tha 
ail<*t  and  n»j(ul«!iona  Ihrmiund^r  (aame 
ai  I  249  3X)  of  Ihia  chapter). 

Korm  N-SA« 

S<imi  Annual  Rapoii  for  r«n<»t«r»d 

Lnvn«tin«nl  rximpanlitt 

Rn(Mirt  for  ti%  amntk  parlod  witWm 

/ / |a»:  ar  ftaoai  yaar  «M«otr 

/ / (b^ 

Ritpcrt  for  i^  toaoallian  panod  mmdtmf 

I  -       I  la 

\\1  traoaldiin  raport  aUo  cumpiaU  (a|  ar  |b| 
•  l>ov«  I 


Ga 


I  M  of  Form  N-SAR 


Kiirm  N-  SAR  it  t  CDmhlrwid  rwportlnj  fur« 
that  la  U)  ba  uaad  fur  taml  aanual  and  annual 
raporli  by  all  invaatmaal  — nf — >rt  w^tck 
i\*\im  fMad  a  rafpatratlon  ilalamanl  which  haj 
l>«<.t>nia  tffvcthra  |»arsuan(  hj  tha  Sacurttlaa 
Act  id  Iflsa  (-1SS4  Ac(~)  arMk  Om  ««r«^nn  r>f 
farm  amouat  oarttAcaaa  naayaiiiaa   Paoa 
■  m<aiBl  oarClfkala  i— i^aalaa  Sla  partatflc 
rapona  pwraiiaal  to  aactloa  IS  or  I3(d|  of  tka 
S«cundaa  IUc4aa»a  Act  of  U»4  (MM  Act ') 
Form  N-SAfi  la  aiao  uaad  (ur  tranaltMa 
rrporta  purauaal  to  Rula  JObl^  undar  tha 
tiivasrinanl  C^jfnpany  Act  of  1»40  (llie  "AlI") 
Tha  foTB  la  dtrldad  Into  four  MCtlona  aod 
oniy  oartatn  tirraatoaafit  oampairtaa  ara  to 
complata  aa<ii  i 


I'nlt  Inv 


■I  Traata: 


Undar  tactloa  30th|  of  tha  Act.  aactioaa  U 
and  15<d|  of  tha  tKM  Act.  and  (ha  rulat  and 
raxuiatlana  thaiaiaHlar.  Ika  CoaiBteataa  ta 
authurtaad  to  aoAtcit  Am  mixM^aVum  ra^ilia^ 
by  Kunn  ^i-SAR  {rum  ragtaterad  lavaatmanl 
cooipanlaa  Olaeiaaura  of  Iha  latoraia  ttuo 
•p«<'inad  by  Korm  Pi-8AR  la  mandatory 
Informattoa  aappMad  aa  Farai  N-AAa  wtll  ba 
inciudad  raiOiaaiy  ta  (ha  pakitc  ftiaa  of  Ite 
(x)innMaaiiii:  and  will  ba  avaMabia  (cr 
Inapactioo  by  any  tataraalad  j 


C  Fllinfl  tha  Raport 

Tha  report  ihall  ba  fllad  with  tha 
CoBUBiaaux  aa  iaiar  Ihaa  Iba  aixtMfc  day 
af^er  tha  and  of  tiM  Oacal  partod  for  whlck  tW 
rapurt  la  batt\g  praparad.  All  raglalarad 
maaasamant  Invaatmant  conpaniaa  thaH  ftla 
tha  foTvi  aamt-aniraal)y  All  r«ftat«r«d  UTTi 
ihaLI  nia  tha  iof«i  amiaalty  An  axtanaiop  of 
(ima  of  i^>  to  IS  daya  for  flUag  tha  forai  may 
ba  ototataad  by  faikxrinf  tha  piuimhai  i 
tp«N:ifWd  IB  Kaia  Ub-^  mdar  tha  1834  Ad 

All  tranaition  rpporti  shall  Sa  fUad  no  latar 
than  Iha  aUtiatb  day  aftar  tha  tatar  of  rtif-  — 
tha  cluaa  (A  tha  tranaitlaa  panod  or  tha  data 
of  tha  datarmlnation  to  chan^  the  flacal  yaar 
hiowavar.  tha  Ciaaailiiai  raport  aay  not  oovar 
a  penod  lonnar  than  six  monlha. 

Ruia  30b1-l  undar  the  Aot  raquirea  a  fl>ft 
\trm  to  b«  paid  to  tha  C^ntuaiaalon  at  tha  tiioa 
of  fitmf  aach  aaml  animal  rvport  by  open- 
and  cioaad-and  ataBaawnmnt  InTratmanl 
companiaa  and  a  Cltt  (aa  to  ba  paid  at  tha 
tiina  of  Hhng  aacii  armoai  raport  by  a  UTT  No 
faa  la  ra<|uirad  lar  a  fe^naatkn  rapcrL 
•  «  •  •  • 

f  INapaiatton  of  tha  Repori  by  Hectronic 


\Z]  Hectronic  fllera  may  nam  the  lockbox 
procmiura  ■*  deacnbed  in  paragraph  Z20  of 
tha  Kd)|ar  Uaar  Maooai  to  pay  tha  filiag  iaa 

required  by  Rule  »)6l-l 

By  the  C'ximmiaaion 
jooath^  G  Kata. 
Secretary 
March  2.  lOfM 
[PR  Doc  m~htcn  FUad  S-lO^Hc  a»4S  Mil 


DCPARTMCNT  OF  THE  TnEASUflY 

Customs  Srvte* 

19  CFn  Parts  10,  24  and  14« 

Unftsd  StatM-Canada  Fraa  Trad* 
Agrsamant  Eytanaton  of  Tkns  for 
Commants 


Manh  \ 

AOCNCY-.  U.S.  Cuslonu  Service. 

Treaiury. 

ACTKMC  Exiaaaun  of  tiaia  for  commanti. 


SulMMAJrr  TTiif  notice  extends  the 
p«nod  of  time  within  which  inlerealed 
memben  of  the  public  may  aubmit 
comment*  concerning  the  Interim 
regulation*  ott  the  IhritetJ  Statse-Canada 
Frwa  Trade  Agreement  [CFTA).  A  notice 
inviting  the  public  to  comnent  on  tha 
CFTA  was  publlihed  io  tha  Fadacal 
Raslstar  on  December  Z3.  1968  (S3  PR 
51792),  and  comment!  were  to  have 
b4>«n  received  before  Fabraary  21,  ItBB. 
A  request  haa  baan  racaKsd  to  extend 
the  pencxl  of  time  for  oomaMats  for  an 
additional  30  days.  In  view  of  the 
complaxtty  d  iaaoaa  aod  i 
invulvad.  tlw  raqaast  ia  i 


This  extenakin  of  time  to  file 
commenta  will  not  affect  prtxiedum  and 
practice*  related  to  the  tmTdemenlation 
of  duty  preferences  tmder  the  CFTA. 
since  interim  regulations  governing 
these  areas  are  currently  in  effect. 

DATVS:  The  time  for  comments  is 
extended  through  March  23, 1969. 
AOOflUS:  Comments  (preferably  in 
triplicate)  ahuoid  ba  aubmittsd  to  and 
may  be  inspacted  at  the  Regulations  and 
Diacloaura  Law  Branch.  U.S.  Cuetoms 
Service,  Room  2119,  U.S.  Customs 
Service,  \yO\  ConatitutKXi  Avenue,  NW  . 
Washiagtoa  DC  20228. 
p<m  mmrmm  wtrxmiumam  contact. 
)oseph  I  DeSonctis,  Regulations  and 
Disclosnre  Law  Branch  [202-566-8237]. 

Dated  March  0.  ISea. 
Harvay  B.  Fox. 

Director.  Offtcm  of  Rs^imtiam*  amd  Rttitmtt. 
|FR  Doc  m-ban  Fiiad  S-IO-SS:  ft46  wn| 


ENVmONMEMTAL  PROTECTION 
AGENCY 

40CFRP«1&2 

(FWL-SSIVSI 

Approval  and  PromulgatkMi  of 
lmp<amantstk>n  Plana;  Stats  of 


AOIMCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


EPA  is  approving  revised 
Missouri  regulaUons  for  tha  coatrol  of 
volatile  organic  compouod  (VOC) 
emiaaioas  m  the  Kansas  City  area. 
Tlwoe  regulations  were  aubmitted  in 
reaponse  to  Part  D  of  the  Clean  Air  Act 
which  requires  state  implementation 
plan  (SIP]  revisions  for  areas  that  have 
not  attained  the  National  Ambient  Air 
Quality  Standards.  Today's  action 
provides  federal  enforceabibty  for  these 
regulations  which  aaanres  continued 
progreas  toward  attatnmeot  and 
maintenance  of  the  ozone  air  quality 
standard  in  Kansas  City 

KFFicnvi  DATm:  This  action  is  effective 
Apnl  12.  1989. 

ADOncsscS:  The  state  submittal  and 
EPA  s  technical  support  document  are 
available  for  inspection  dunng  normal 
business  hours  at  the  following 
locations:  Environmental  Protectioo 
Agency.  Region  VII.  736  Mlnoeaota 
Avenue.  Kansas  Qty.  Kansas  66101; 
Miaaoun  Departaiant  of  Nataral 
Resources,  Air  Pollution  Cootn>l 
Program,  (affaraon  SUte  Office  Building. 
205  [efferson  Street.  )efferton  City. 


Missoari  8610&:  BnvbmiiBantal 
ProtecttoB  Afsncy.  Psfakc  bfamatkm 
Reiannos  Untt.  Roacs  2922. 401 M  Street 
SW,  WiiiHiigli  I,  DC 20M& 

PONRMTNIM  MF0MMT10N  CONTKCn 

Lany  A.  Hacker  at  (913)  239-2893  (FTS 
757-2893). 


rANV  MPONMimOM:  Ob  ^lIle 
aa  19ea  EPA  propossd  apfiroval  vi  a 
revised  Mlasotai  SIP  for  attafaaapm  ol 

the  csoBS  sir  qaaUty  stsadaid  la  die 
Kansas  Qty  eras  (SS  PR  24735). 
EasmtiaUy.  tks  pba  oooaists  of  an 
attslarasnt  limninhsrkai  and  revised 
regulatloBS  for  the  coatrol  of  VOC 
emissions.  For  a  complete  discnaeion  of 
the  state  SBbo^ttal,  the  reader  is 
directed  to  the  above  lefetentad  FMeral 
Reglater  notitx. 

Today's  aotica  takes  final  action  to 
approve  the  state's  revised  Kansas  City 
VOC  rules  except  for  the  rule  pertaining 
to  industrial  surface  coating.  The  state 
adopted  further  revtsions  to  this  rule 
subsequent  to  EPA's  )iaie  30  proposed 
rulemaking.  Therefore,  actioa  on  the 
indastrlal  sorface  ooatlag  rale  will  be 
repropoeed  in  a  separate  Fsdenl 
Regislar  notKe. 

In  sddition,  EPA  is  cerrently 
reviewing  its  proposed  action  on  the 
attainment  denonstration  portion  of  the 
SIP.  However,  EPA  believes  that  final 
action  on  the  VOC  rales  sfaoitld  not  be 
delayed  pending  ne  outctnne  of  tta 
review  of  the  attainment  demonstration. 
Expeditions  final  approval  of  the  revised 
VOC  rules  is  necessary  to  provide 
federal  enforceability  which  wiS  assure 
continued  progress  toward  attainment 
and  maintenance  of  tha  ozone  standard. 
No  pubUc  comments  were  received  on 
the  June  30  proposed  rulemaking  insofar 
as  the  rules  approved  herein  ara 
concerned. 

E7A  Acthm 

In  todsy's  notice,  EPA  takes  final 
action  to  approve  Miasouri's  revised 
VOC  rules  for  the  Kansas  City  area. 
which  were  inchxied  in  stste  sobmittals 
of  May  21. 1986,  and  Decosber  16, 1967. 

The  Office  of  Managenent  and  Budget 
has  exenpted  this  rule  fron  the 
reqairenents  of  section  3  of  Execative 
Order  12291. 

Under  Section  S07(b)(l)  of  the  Act. 
petitions  for  }odidal  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  12, 198B.  Thia  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  SnliHcts  fai  49  CFl  Part  52 

Air  pollution  control  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 


State  kapla 


byidsaenceaftiM 
tatian  Plaa  far  Iks  stats  of 


Missouri  was  approved  by  tha  Dliector  of  tha 
Fadanl  Ra«iatas  oo  July  1. 1982. 

Date:  Jaaaaiy  27. 190. 
fofaDAMoaaa. 
Acting  Administrator. 

40  CTR  Part  B2.  Sabpart  AA.  is 
amended  as  fiottowK 

PART  62— jAMEMDEDl 


Subpart 

1.  The  authority  citation  Cor  Part  52 
continues  to  read  as  foOows: 

Autfaocity:  42  U.&C  74(a-7MZ. 

S52.t320    (AmendsdT 

2.  Section  52.1320  is  amended  by 
adding  paragraph  (c)(65)  to  read  as 
follows: 


(c)  •  •  * 

(65)  Revised  regulations  for  the 
control  of  volatile  argsnic  mapfntnd 
emissions  in  the  Kansas  City  area  woe 
submitted  by  the  Missouri  Department 
of  Natural  Resources  on  May  21, 1986, 
and  December  18, 1987.  The  May  21, 
1986,  submittal  also  ixKhided  an  osooe 
attamment  deasonstratkai  for  Kansas 
City,  wfakk  will  be  addressed  in  a  fntara 
action.  Rule  10  CSR  1&-2.290  provides 
for  altemstive  coBpUanoe  plans 
whereby  compbance  am  be  delemiined 
by  a  daily  weighted  average  of 
emissions  from  a  oaeabination  of  sosrce 
operations.  EPA  approves  this  rule  with 
the  anderstanding  that  any  socfa 
alternative  coaapHanoe  plans  nmst  be 
submitted  and  approved  by  EPA  as 
individual  SIP  revisions.  In  the  absence 
of  such  spproval.  die  enforceable 
requirements  of  the  SIP  would  be  the 
emissian  limits  or  reduction 
requirements  stated  hi  die  rale. 

(i)  lacorporatkxi  by  reference.  (A) 
Revision  to  rale  10  CSR  lD-2.28a 
Control  of  Emissions  from  Petroleum 
Liquid  Storage,  Loading,  and  Tt^nsfer, 
effective  May  29, 1988,  with 
amendments  effective  December  24, 
1987. 

(B]  New  rule  10  CSR  10-2.30a  Control 
of  Emissions  from  the  Manufacturing  of 
Paints.  Varnishes,  Lacquers,  Bnauoels, 
and  Other  Allied  Surface  Coating 
Products,  effective  September  28, 1986, 
with  amendiaents  effective  Deceaiber 
12, 1987. 

(C)  New  roles  10  CSR  10-2,310, 
Conbnl  of  Emissions  from  the 
Application  of  Automotive  Underbody 


Deadeners,  and  10  CSR  10-2.329  Control 
of  Emissions  from  ProdactioB  of 
Pesticides  and  Herbicides,  effectrve 
November  23, 1987. 

(D)  Resdnded  rules  10  CSR  10-2.24a 
Conbtil  of  Qnissions  of  Volatile  Organic 
Compounds  ovm  Petrolemn  Refinery 
Equipment  and  10  CSR  10-2JZSa 
Control  of  Volatile  Leaks  fimn 
Petroleiai  Refinery  Rtpiipment  effective 
November  23, 1987. 

(E)  Revision  to  rule  10  CSR  10-6.030. 
Sarai^ng  Methods  for  Air  Polhitian 
Soimxs,  effective  November  23, 1987, 
with  amendments  effective  December 
24,1987. 

(F)  RevisioB  to  nde  10  CSR  10-2.2ia 
Control  of  Emissioiu  from  Solvent  Metal 
Cleaning,  effective  December  12, 1967. 

(G)  Rcx-isions  to  rules  10  CSR  10- 
2.290,  Control  of  Emissions  from 
Rotogiature  and  Plexographic  Printing 
Faci^iea,  and  10  CSR  10-eL02a 
Definitians,  effec^ve  December  24. 1987. 

[PR  Doc  89-2420  FUed  3-10-89:  8:45  am) 


40CFRPart52 


(Fm.-3S3S-1} 


ProHMilQstton  of 
ONo 


lm| 

agency:  Environmental  Protection 
Agency  (USEPA). 

ACno*C  Final  rule. 

«UMMAIwr.  USB*A  is  approving  a 
declaration  by  Ohio  that  recent 
revisions  to  USEPA's  stack  height 
regulations  do  not  necessitste  revisions 
to  the  State  hnplemenUtian  Plans  (SIPs) 
for  tbe  Goodyear  Tire  and  Rubber 
Company,  nknt  2  in  Akron.  Ohio. 

Under  section  408  of  the  Clean  Air 
Act,  each  State  was  required  to  review 
its  SIP  for  consistency  with  the  stack 
height  regulations  within  9  months  of 
final  promulgation.  An  intended  effect  of 
this  action  is  to  document  formally  that 
Ohio  has  satisfied  this  obligation  for  this 
source. 

DATCS:  This  action  will  be  effective  May 
12, 1989  unless  notice  is  received  by 
April  12. 1989 

srmnffliri  Copies  of  the  State 
submittal  and  other  materials  related  to 
this  rulemaking  are  available  for 
inspectioo  during  normal  business  boors 
at  the  following  addresses:  (It  is 
recommended  that  you  tetepbone 
Maggie  Greene,  at  (312)  866-6066,  before 
visiting  the  Region  V  office.) 
U.S.  Environmental  Protectioc  Agency. 
Region  V,  Air  and  Radiation  Branch 
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(5AK-28).  230  South  Dearborn  Str««t 
Chicago.  ILllnola  00004. 
Ohio  Envtronmantal  Protection  A^ncy. 
OfUce  of  Air  Pollution  Control.  1000 
WaterMark  Drive.  P  O  Box  1049. 
Columbua.  Ohio  42366-0149 
Cummenta  on  thii  rule  should  be 
addreaaed  to  (Pleaae  submit  an  original 
and  three  coplee  if  poaaible).  Gary 
Gulezlan.  Chief.  Regulatory  Analytia 
Section.  Air  and  Radiation  Broncn 
(5AR-28).  U  S.  Environmental  Protection 
Agency,  Region  V,  230  South  Dearborn 
StTMt  Chicago.  UUnoia  00004. 
KM  PUKTHBI  WFOWMATIOW  COMTACT 
Maggie  Greene.  (312)  800-0060. 

run  mrommATWH. 


I.  Background 

Rscttnt  HiMtory  of  Stack  Height  Rulei 

On  February  0.  1962  (47  FR  5664). 
USEPA  promulgated  final  regulatioria 
limiting  stack  height  credlta  and  other 
diaperaion  technlquea  ai  required  by 
aection  123  of  the  Clean  Air  Act  (the 
Act).  Theae  regulations  were  challenged 
In  the  U  S.  Court  of  Appeals  for  the 
District  of  Columbia  Cirtrult  by  the 
Sierra  Club  Legal  Defenae  Fund.  Inc.,  the 
Natural  Resources  Defense  Council,  Inc.. 
and  the  Ctimmonwealth  of  Pennaylvania 
in  Sierra  Club  v  USEPA.  719  F-2d  436 
(DC.  Cir  1963).  On  October  11.  1963.  the 
court  laauad  Its  declaion  ordering 
USEPA  to  reconaider  portiona  of  the 
stack  height  regulatlona.  reversing 
certain  portions  and  upholding  other 
portiona 

On  February  28.  1964.  the  electric 
power  Induatry  filed  a  petition  for  a  writ 
of curtiorvn  with  the  US.  Supreme 
r^urt  On  |uly  2.  1964.  the  Supreme 
Court  denied  the  petition  (104  S.Ct. 
J371).  and  on  [uly  10.  1964.  the  Court  of 
Appeals'  mandate  was  formally  issued, 
implementing  the  court's  decision  and 
requiring  USEPA  to  promulgate 
revisions  to  the  stack  height  regulations 
within  0  montha.  The  promulgation 
deadline  waa  ultimately  extended  to 
|une  27.  1969 

Revisions  to  the  stack  height 
regulatlona  were  propoaed  on  November 
a.  1964  (49  FK  44678).  and  flnalixed  on 
|uiy  a,  1966  (SO  FR  27802).  The  revisions 
redefine  a  number  of  specific  terms 
inrJudlng  "exceealve  concentre ttona." 
diaperaion  technlquea. '  'nearby,"  and 
other  important  concepts,  ami  modified 
some  of  the  bases  for  determining  good 
en^eerlng  practice  (GEP)  stack  height. 

The  regulatlona  were  challenged  by 
environmental  groups,  affected 
Industries  and  States  [SRDC  vm 
Thomas  No  as~149g]  On  January  22. 
1966.  the  D  C.  Circuit  lasued  Its  decision 
which  affirmed  the  regulatlona  in  large 
part  Three  provisions,  however  were 


remanded  to  USEPA  for  reconsideration. 
Theae  are 

1  Credit  for  sources  with  originally 
designed  and  conatructed  merged  stacks 
(40CFR51.100(hh)(2)(ii)(A)): 

2.  Grandfathering  of  pre-1979  formula 
GEP  stack  heighta  from  demonstrations 
(40CFR51.100(li)(2));  and 

3.  Grandfathering  pre-1983  within 
formula  stack  height  increases  from 
demonstration  requirements  (40  CFR 
51  100(kk)(2) ) 

Pursuant  to  section  406(d)(2)  of  the 
Act.  all  States  were  required  to  (1) 
review  and  revise,  as  necessary,  their 
SIPs  to  Include  provisions  that  limit 
stack  height  credits  and  diaperaion 
technlquea  in  accordance  with  the 
revised  regulations,  and  (2)  review  all 
existing  emission  limitations  to 
determine  whether  any  of  these 
limitations  have  been  affected  by  stack 
height  credita  above  GEP  or  any  other 
dispersion  techniques  For  any 
limitations  so  affected.  States  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs  All  SIP  revisions 
and  revlaed  emission  limits  were  to  be 
submitted  to  USEPA  within  9  months  of 
promulgation,  as  required  by  section 
406.  Subsequently.  USEPA  issued 
detailed  guidance  on  the  performance  of 
the  required  reviews. 

Goodyvar  Tin  and  Rubber 

This  notice  evaluates  the  review 
performed  by  Ohio  for  one  source,  the 
Goodyear  Tire  and  Rubber  Company. 
Plant  2  in  Akron,  Ohio.  Reviews  for 
other  sources  in  Ohio  and  States  in 
Region  V  will  be  addressed  in  separate 
Federal  RegUtar  notices.  This  particular 
source  is  being  singled  out  for  expedited 
treatment  to  help  settle  outatandlng 
litigation  in  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  Goodyear 
Tir9  and  Rubber  Company  v  USEPA. 
Case  Noa.  7t)-231,  77-1362.  00-3077. 
Today's  action  is  not  affected  by  the 
January  2Z  I960,  court  decision.  Ohio's 
review  of  the  Goodyear  Tire  and  Rubber 
source  was  submitted  on  July  21,  1966. 
Additional  information  waa  submitted 
on  September  1&  1966.  and  |uly  7. 1967. 

II.  Review  of  "— '— ^-t  UmlUtiaoe 

Prior  to  1962.  Boilera  A  and  B  at 
Goodyear  Tire  and  Rubber's  Plant  2 
were  vented  to  Stack  No.  3  and  Boilor  C 
was  vented  to  Stack  No.  1  Due  to 
structural  deterioration  of  Stack  #1. 
Goodyear  vented  the  exhauat  gas  from 
Boiler  C  to  Stack  No.  3  in  1962  and 
eventually  (in  1968]  completely  removed 
Stack  No.  1.  (Note,  because  of  advanced 
f 'ructural  decay  of  Stack  No  1.  which 
was  built  in  191S.  It  was  necessary  to 
remove  IS  feet  off  the  top  of  this  stack 
twice  during  its  later  years  ) 


The  current  SIP  emission  limit  for 
Boilers  A-C  is  based  on  the  merged 
stack  configuration.  Ohio  reviewed  the 
physical  stack  height  (76.2  meters)  and 
stack  parameters  uoed  in  the  dispersion 
modeling  used  to  set  the  emission  limit 
for  Goodyear 

A.  Phynical  Stack  Height— {Siack  No. 
1).  Boiler  A  and  Boiler  B  (Stack  No.  3) 
were  inatalled  in  1952.  and  Boiler  C  was 
installed  in  1943.  The  Stack  Height 
Regulatlona  do  not  apply  to  stacks  (or 
sources)  in  existence  before  December 
31, 197a  (Note,  in  197a  Stack  Noa.  1  and 
3  were  both  77.4  meter*  high.)  Thua.  the 
use  of  the  actual  grandfathered  height  is 
acceptable. 

B.  Merged  SAjcAj — According  to  the 
Stack  Height  Rulea,  merged  stacks  are 
generally  regarded  as  a  prohibited 
diaperaion  technique.  Credit  may  be 
granted  for  merging*  implemented 
before  July  0. 1965  (such  as  Goodyear),  if 
either  (a)  such  merging  was  part  of  a 
change  In  operaUon  at  the  faciUty  that 
included  the  installation  of  emissions 
control  equipment  (and  there  was  no 
increase  in  emissions),  (b)  such  merging 
was  carried  out  for  sound  economic  or 
engineering  reason*  (and  there  was  no 
increase  in  emissions),  or  (c)  the  source 
ownen  or  operatora  demonstrate  that  a 
merging  was  not  significantly  motivated 
by  an  Intent  to  gain  emissions  credit  for 
greater  diaperaion. 

USEPA  issued  guidance  to  prepare 
and  review  lustifications  for  merging  gas 
streams  in  a  memorandum  entitled. 
"Implementation  of  Stack  Height 
Regulations — Exceptions  from 
Restrictions  on  Creidit  for  Merged 
Stacks"  (October  2&  1985).  The  Ohio 
and  Goodyear  lustification  was 
reviewed  in  accordance  with  this 
guidance. 

1.  Record  of  Intent — A  review  of 
USEPA's  files  uncovered  no  information 
showing  that  merging  was  conducted 
specifically  to  increase  Tmal  exhaust  gas 
plume  rise. 

2.  Reason  to  Replace  Stacks — As 
stated  in  Goodyear's  |uly  18. 1980,  letter 
and  accompanying  documents.  Stack 
No.  1  (which  was  built  in  1915)  had 
stnicturally  deteriorated  such  that  it  had 
reached  the  end  of  its  usefiil  life.  This 
necessitated  the  venting  of  the  exhaust 
gas  from  Boiler  C  either  to  a  new  stack 
or  an  existing  stack  (e.g..  Stack  No.  3). 

3.  Increase  in  Emissions — According 
to  USEPA's  October  10, 1965,  guidance 
memorandum  ("Questions  and  Answera 
on  Implementing  the  Revised  Stack 
Height  Regulation").  In  cases  with  no 
pre-mergtng  allowable  emission 
limitatioa  such  as  Goodyear,  the  post- 
merging  allowable  limit  cannot  exceed 
the  pre- merging  actual  emission  level. 
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The  current  post-merging  allowable 
•hort-tenn  9C\  endsiion  limitation  for 
Goodyear  i*  CM  ipotinds  per  ndUlm 
British  thermal  nntta  (fiM^blMBTU).  Tlie 
maximtm  actual  Ibs/MMBTU  amissions 
during  the  Z-year  period  prior  to  merging 
(pre-merging  actoal)  were  greater  than 
this  value  (i-e.,  annual  average  on  the 
order  of  3.5-4.0  Ibs/MMBTU.  writh 
raaxiuium  short-term  vahies  in  the  5-0 
Ibs/MMBTU  range).  Thus,  the  merging 
has  not  resulted  in  an  increase  ki 
emissions. 

4.  Affirmative  Demonstration  • — The 
October  za  1065.  "Versed  Sladc" 
memorandimi  provides  an  opportunity 
to  affirmattvely  demonstrate  that 
merged  stacks  were  not  significantly 
motivated  by  an  intent  to  obtain 
emissions  credit  for  increased 
dispersion.  Evidence  to  sopport  such 
demonstrations  should  indode 
construction  permits,  relevant 
correspondence,  fiacility  records, 
engineering  reports,  and/or  affidavits. 

Goodyeai''8  affirmative  demonstration 
consists  o^ 

(a)  In-house  memoranda  which 
discuss  technical  and  contractual  issues 
associated  with  tying  Boiler  C  into  Stack 
No.  3,  including  a  June  2a  1979. 
memorandum  which  indicated  that 
Goodyear  believed  that  the  merging 
would  no!  increase  plume  rise  at  the 
plant 

fb)  Correspondence  between  USiEPA 
and  Goodyear.  inrinAnfl  a  Jiue  27. 1979, 
letter  from  USEPA  in  which  USEPA 
stated  that  the  merging  "has  been  found 
to  be  based  on  good  engineering 
practice"  and  a  June  IS.  1978,  letter  from 
Goodyear  citing  the  structural 
deterioration  of  Stack  No.  1 
(necessitating  its  removal)  and  the 
improved  aesthetics  after  Stack  Na  I's 
removaL 

(c)  Affidavil  from  a  Goodyear 
environmental  engineer  which  stated  the 
following:  (1)  that  he  beUeved  that  the 
effect  of  merging  would  make  negligible 
difference  in  predicted  impact  from 
Stack  No.  3:  (2)  it  was  not  his  ob)ective 
or  intent  to  provide  any  plume  rise 
enhancement;  and  (3)  plume  rise 
enhancement  was  not  a  factor  in 
Goodyear's  decision  to  merge  gas 
streams. 

USEPA  has  reviewed  and  accepts  the 
affirmative  demonstration  for  the 
Goodyear  Tire  and  Rubber  Company. 
Thus,  it  is  approving  granting  merged 
stack  credit  for  Goodyear. 


m.  Concluaion 

The  State  of  Ohio  has  reviewed  the 
emission  Uaiitation  for  Goodyear's  Plant 
2.  and  has  found  that  no  revision  to  the 
SIP  is  necessary.  As  iustificatiflsi  for  its 
finding.  Ohio  (and  Goodyear)  provided 
copies  of  memoranda,  letters,  and  an 
affidavit.  USEPA  has  reviewed  this 
infonaatian  with  respect  to  its 
implementatioa  policy  for  tfaa  Slack 
Height  Regaiatlan.  USEPA  has 
determined  that  Ohio's  negative 
declaration  meets  all  of  USEPA's 
requirements.  Therefore,  USEPA  is 
approving  the  declaration  by  Ohio  that 
the  revisions  to  USEPA's  stack  height 
regulations  do  not  necessitate  revisitms 
to  the  SIP  for  the  Goodyear  Tire  and 
Rubber  Company,  Plant  2  in  Akron. 
Ohio. 


■  Th*  other  two  exemptian  oitarla  (louBd 
flcononfc  or  rayincerins  msoiu,  snd  liutaBBtlon  of 
pollution  conlial  MiiipaMal)  do  d«(  apply  t« 
Goodyear. 


Because  UCEPA  cosiaiders  today's 
action  noncontroveraial  and  routine,  we 
are  approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  May  12, 1989.  However,  if 
we  receive  notice  by  April  12, 1988  that 
someone  wishes  to  submit  critical 
comments,  then  USEPA  wiD  publish:  (1) 
A  notice  that  withdraws  the  action,  and 
(2)  a  notice  that  begins  a  new 
rulemaking  by  proposing  the  action  and 
estabUshing  a  comment  period. 

Under  5  U.S.C.  section  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  [See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  mle  from  the 
reqidremoits  of  section  3  of  Executive 
Order  12291. 

Under  section  307Tb)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  Stales 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  12, 198a  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2).) 

List  of  Subjects  hi  40  CFR  Pari  52 

Air  pollution  control 
Intergovernmental  relations,  Sulfiir 
dioxide. 

Audiority:  42  MS.Q.  7401-7642. 

Dated  February  28, 1989. 
VaUas  V.  Adamkus. 
Regional  Adwiiuatrotar. 
(FR  Doc  aS^SOM  FBed  y-W-»  8:45  am) 
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40  CFR  Part  S70 

[RtLrOSaS-Sl 

Emergency  and  Hazardoos  Clieiulual 
Inventory  Forms  and  Conmunity 
RldhMo-Know  Reporting 

et^Meinenia,  cianncaiion  or 
nepomng  Dates  ror  newry  covereo 
Facilittes  In  the  Constructton  Industry 

AOCNCV:  Eavironmental  Protectioo 
Agency  (EPA). 

ACTION:  Notice  of  reporting  dates. 

summary:  On  October  15. 1987,  EPA 
published  a  final  rule  for  reporting  under 
sections  311  and  312  of  the  Superfaod 
Amendments  and  Reaathorizatkn  Act 
of  1986  (SARA).  Under  sections  311  and 
31Z  facilities  required  to  prepare  or 
have  available  a  material  safety  data 
sheet  (MSOS)  for  hazardous  chemicals 
under  the  Occupational  Safety  and 
Health  Act  and  its  implementing 
regulatioos  must  submit  the  MSDS  (or  a 
list  of  the  haiardous  chemicals)  and 
inventory  forms  to  the  State  Emergency 
Response  Commission  (SERC).  Local 
Emergency  Planning  Committee  (LEPC) 
and  the  local  fire  department  On 
August  4, 198&  EPA  pubUshed  s  notice 
which  clarifies  the  reporting  dates  for 
facilities  in  the  noo-manufactnring 
sector  which  were  covered  by  the 
Occupational  Safety  and  hieaith 
AdministratioD's  (OSHA)  Hazard 
Communicatian  Standard  as  of  jane  24, 
198&  This  notice  clarifies  the  reporting 
dates  for  facihties  in  the  construction 
industry  which  were  covered  by  the 
Occupational  Safety  and  Health 
Adminiutration's  (OSHA)  Hazard 
Commun'cation  Standard  as  of  January 
30,1989. 

DATES:  L  Initial  submissicm  of  MSDSs  or 
alternative  hst  April  30, 1089. 

2.  Initial  submission  of  the  inventory 
form  containing  Tier  I  information: 
March  1. 199a 

FOR  FURTHER  INFOfOSATIOM  COffTACT: 
Kathleen  Brody,  Program  Analyst 
Preparedness  Staff,  OfTice  of  Sohd 
Waste  and  Emergency  Response,  OS- 
120,  U.S.  Environmental  Protection 
Agency,  401  M  Sb-eet  SW.,  Washington. 
DC  or  the  Emergency  Plarming  and 
Community  Right-To-Know  Information 
Line  at  l-{800)  535-0202  or  in 
Washington.  IX:  at  (202)  479-2449. 

SUPPLEMENTARY  INFORMATION:  On 

August  24,  1987  (52  FR  31852),  OSHA 
revised  its  Hazard  Communication 
Standard  (HCS)  to  expand  the  scope  of 
the  industries  covered  by  the  rule  from 
the  manufacturing  sector  to  all 
industries  where  employees  are  exposed 
to  hazardous  chemicals.  For  all 
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eatabllahmenu  rxcvpl  thoa«  In  the 
conitmction  induitry.  OSHA'i  Augu«l 
1887  r«vli«d  H(]IS  rule  b«ca[n«  sfTecflve 
on  |un«  24.  19A8  On  that  game  data.  th« 
United  Statai  Court  of  Appcala  for  the 
Third  Circuit  (tayed  the  application  of 
the  r«vt>ed  HCS  rule  to  the  constmctlon 
Induatry  at  the  raqueat  of  conatrucUon 
Induatry  rupreaenlatlvea.  After 
considering  the  merits  of  the 
construction  Industry  challenge  to  the 
revised  HCS  rule,  however  the  Third 
Circuit  vacate^d  the  stay  This  rulirm 
b«came  fully  affective  on  |anu«ry  XX 
1006.  In  a  r«c«ntly  published  FacUraJ 
Refbtar  notice  (M  Fit  SIMMV  Feb.  IS. 
1080).  OShiA  announcxd  that  all 
provisions  of  the  r«vts«d  HCS  rule  were 
In  effect  In  all  segments  of  Industry  as  of 
I>inuary  30.  1060 

Sections  31 1  and  312  of  Title  ill  of 
SARA  apply  to  the  owner  or  operator  of 
any  facility  which  Is  rfl<)ulred  to  prepare 
ur  have  available  a  material  safety  data 
sheet  (MSOSI  for  a  haiardoua  chemical 
under  the  OSHA  HCS  Section  311  of 
Tula  III  requires  that  owners  and 
operators  submit  an  MSOS  for  each 
hacardous  chemical  at  or  above 
threshold  amounts  at  the  facility  or  a  list 
nf  such  chemicals  to  the  SERC.  LEPC 
and  local  f\re  department.  Section 
311(dKl)(B)  of  Title  III  rvquiret  that  the 
Initial  MSOS  or  list  submission  b«  made 
three  months  after  the  owner  or  operator 
of  a  facility  Is  required  to  prepare  or 
have  available  an  MSDS  fur  the 
chemical  under  the  OSHA  HCS. 
Therefore.  FPA  Is  today  clartfytng  that 
the  date  established  for  section  311 
compliance  for  the  construction 
Industry,  newly  subject  to  the  HCS  as  of 
January  30.  1000.  Is  April  30.  lUeS 
Wctlon  312  requires  that  the  same 
facllitlps  subject  to  section  311  submit 
an  Inventory  form  containing  Tier  I 
Information  annually  on  March  1  to  the 
SFJtC  LEPC  and  local  fire  department 
Thus.  FJ'A  Is  today  clarifying  that 
employers  In  the  c  >nstruction  industry 
must  submit  their  first  Tier  I  inventory 
reports  to  these  state  and  Ux-al  entitles 
by  March  1.  1090. 

Regulations  for  compliance  with 
sections  311  and  312  of  Tltla  111  were 
promulgated  on  October  1&.  1067  (\2  FR 
3a344)  and  codified  at  40  OH  Part  370 
This  final  regulation  established  the 
minimum  threshold  quantities 
applicable  to  the  reporting  requirements 
of  all  facilities  subject  to  OStiA  s  MSOS 
requirements  under  sections  311  and 
312.  Including  facilities  newly  subject  to 
the  requirements  at  a  future  date 

The  threshold  for  the  first  two  years 
of  reporting  was  set  In  the  Agency's 
October  1087  regulation  at  10.000 
pounds,  except  for  extremely  hazardous 


substances  (EHS).  EHS  must  be  reported 
If  present  In  quantities  at  or  above  their 
chemlcal-specif)c  threshold  planning 
quantities  or  500  pounds,  whichever  Is 
less.  EPA  plans  to  propose  a  third- year 
and  permanent  threshold  for  reporting 
under  sections  311  and  312  In  the  near 
future 

Uat  of  8ub)«cts  Id  40  CFR  Pail  S70 

Community  Right -to- Know,  Superfund 
Amendments  and  Reauthorization  Act 
Hazard  communication.  Material  safety 
data  sheets. 

Dated:  March  1.  lOOB. 
tone  til  aw  Z.  Canwi. 

AcUns  .K»*iitant  AdmmittraUtr.  Office  of 
Solid  Waatm  and  Emergmncy  Rstponsm. 
[FR  Doc  8»-S0g6  FUad  S-10-m  a:45  am] 


FCOCRAL  COMMUNtCADOMS 
COHMISSION 

47  Cfn  Pwts  1.  21.  22.  74,  and  94 


Docket  n-24S;  PCC  W-481 


9mrtio9  and  Tadmlcal  Rijl««  for 
QovMiOTwnt  and  Noo  OovwimimiiI 
Flxad  Smrrtcm  Usags  of  ttw  Frvquancy 
Bmnd»  M2-«M  MHz  and  M1-M4  HHz 

MtOtCT.  Federal  Communications 

Commission. 

ACnosK  Final  rule. 


r.  This  action  amends  the 
Commission's  Rules  to  specify  service 
and  technical  rules  for  Government  and 
non-Government  fixed  service  usage  of 
the  932-035 /»41-»«4  MHz  bands.  Five 
megahertz  of  the  allocation  Is  being 
designated  for  point-to-point  use.  with 
one  megahertz  designated  for  polnt-to- 
multipoint  use.  Licenses  will  be  granted 
to  qualified  applicants  on  a  first-come, 
first-served  basis  after  an  Initial  one- 
week  filing  period.  In  the  event  of 
mutually  exclusive  applications  being 
filed  during  the  initial  filing  period,  or  on 
the  same  day  thereafter,  lotteries  will  be 
used  to  grant  Iicenaes.  The  objective  of 
this  action  is  to  satisfy  Government  and 
non-Govemment  demand  for  a  fixed 
service  below  one  gigahertz. 

OATV:  April  1,  1080. 

Federal  Conununi cations 
CoRuniasion.  Washington.  DC  20&M. 

ran  MMTMBI  MP0MMAT1OM  CONTACT 
Rodney  Small,  telephone  (202)  063-81 1ft. 

•u^vuHMMTAirr  wyowATKm.  This  is  a 
summary  of  the  Commission's  Final  Rule 
in  General  Docket  82-243.  FCC  80-45. 
Adopted  February  0.  1080.  and  Released 
February  2a  1000. 


The  full  text  of  this  Commiasion 
decision  Is  available  for  Inspection  and 
copying  during  normal  business  hours  In 
the  FCC  Dockets  Branch  (Room  239). 
1&19  M  Street  NW..  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service. 
(202)  857-380a  2100  M  Street  I^W.,  Suite 
140.  Washington  DC  20037. 

Summary  of  Final  RuU 

1.  In  the  FirBt  Report  and  Order 
adopted  on  November  21, 1084  in  this 
proceeding  (50  FR  4650;  February  1. 
1985).  the  Commlsiion  allocated  the 
932-035/941-044  MHz  bands  for 
Government  and  non-Govenunent  ^ed 
service  usage  on  a  co-primary  basis.  A 
Third  Notice  of  Proposed  Rule  Making 
in  the  proceeding  adopted  on  November 

25,  1986  (52  FR  11519;  April  9.  1987), 
proposed  procedures  and  rules  to  be 
folic  wed  In  sharing  the  bands. 

2.  Specifically,  the  Third  Notice  of 
Proposed  Rule  Making  proposed  two 
alternative  application  processing 
procedures  to  provide  equitable  access 
to  the  new  fixed  bands  to  both 
Government  and  non-Govemment 
entities.  Under  the  first  alternative,  the 
essential  features  of  the  current 
Government  and  non-Govemment 
procedures  would  be  retained  Under 
the  second  alternative,  the  usual  30-day 
non-Govemment  filing  window  would 
be  reduced  to  a  single  day,  consistent 
with  the  procedure  employed  by  the 
Nabonal  Telecommunications  and 
Information  Administration  for 
Government  applications.  This 
modification  would  allow  consideration 
of  mutually  exclusive  Government  and 
non-Govemment  applications  only  when 
filed  on  the  same  day.  All  other  aspects 
of  the  procedure  would  be  the  same  as 
under  the  first  alternative. 

3.  No  point-to-multipoint  use  of  the 
new  fixed  bands  was  proposed. 
However.  It  was  noted  that  paired 
private  multiple  address  frequencies  at 
928-029/952-063  MHz  are  becon.ing 
saturated  In  some  areas;  therefore, 
comments  were  requested  on  whether 
there  is  a  need  for  point-to-multlpolnt 
use  which  should  be  satisfied  In  this 
allocation. 

4.  We  also  proposed  a  channeling 
plan  and  technical  standards  in  an 
attempt  to  guide  eflldent  use  of  the  new 
fixed  bands.  The  interference  protection 
criteria  proposed  for  new  fixed  usera,  as 
well  as  existing  grandfathered 
broadcast  auxiliary  stations  that  utilize 
the  942-044  MHz  band  was  that 
specified  in  |  94.83  of  the  Rules. 
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5.  All  commenting  parties  that 
addressed  the  area  of  permitted  services 
supported  a  designation  of  some 
frequendea  for  point-to-multipoint  use. 
dtlng  the  rapid  growth  which  has 
occurred  and  the  shortage  of  frequendes 
which  presently  exists  in  that  service. 
However,  since  there  are  alao 
substantial  non-Govemment  point-to- 
point  needs  and  since  the  Government 
advocates  using  the  entire  900  MHz 
fixed  allocation  in  point-to-point 
applications,  we  believe  that  a 
designation  of  five  megahertz  of 
spectrum  for  point-to-point  use  and  one 
megahertz  of  spectrumn  for  point-to- 
multipoint  use  is  appropriate. 

fi.  Our  proposed  channeling  plan 
contempLated  point-to-point  use  only. 
Thus,  there  is  a  need  to  change  the 
proposed  plan  to  permit  point-to- 
multipoint  use  as  well.  We  believe  that 
a  mix  of  25  kHz,  50  kHz.  100  kHz,  and 
200  kHz  chaimels  is  appropriate  JFor 
point-to-point  use,  since  there  is  a  wide 
variation  in  information  tranamission 
requirements  for  this  type  of  use.  We  are 
establiahing  12.5  kHz  channels  for  point- 
to-multipoint  use  since  it  appears  that 
most  requirements  for  this  type  of  use 
can  be  accommodated  in  a  12.5  kHz 
channel  Applicants  will  be  permitted  to 
combine  channels  upon  a  showing  that 
there  is  a  need  and  suffident 
frequendes  are  available  to  permit  this. 
Applicants  may  split  channels  if  they 
choose  to  do  so. 

7.  We  are  adopting  the  proposed 
technical  standairda  except  for  the  point- 
to-multipoint  channels.  For  these 
channels,  we  are  adopting  a  1.5  parts 
per  million  frequency  tolerance  and  Part 
90  emission  roll-off  standards.  For  the 
point-to-point  channels,  we  are  adopting 
the  proposed  frequency  tolerance  of  2.5 
parts  per  million  and  the  proposed 
emission  limitations  and  antenna 
standards. 

8.  Disagreement  was  expressed 
concerning  the  proper  length  of  the  filing 
*vindow.  We  have  conduded  that  an 
initial  one-week  filing  period  followed 
by  a  daily  firet-come,  firat-served 
procedure,  Is  desirable  for  both  point-to- 
point  and  point-to-multipoint  applicants. 
Public  notice  of  the  initial  filing  period 
shall  be  given  by  the  Commission,  and 
notice  shall  also  be  published  in  the 
Federal  Register  at  least  thirty  days 
prior  to  the  beginning  of  the  filing 
period  In  the  event  of  mutually 
exduaive  applications  being  filed  during 
the  initial  filing  period  or  on  the  same 
day  thereafter,  lotteries  shall  be  used  to 
grant  licenses. 

9.  The  rule  amendments  contained 
herein  have  been  analyzed  with  respect 


to  the  Paperwork  Reduction  Ad  of  1980 
and  found  to  impose  no  new  or  modified 
information  collection  requirement  on 
the  public 

Ordering  Osusas 

10.  Authority  for  this  Rule  Making  is 
contained  in  sections  4(i)  and  303(r)  of 
the  Communications  Ad  of  1934,  as 
amended  47  U.S.C.  154(i),  303(r),  and 
section  553  of  the  Administrative 
Procedure  Act  5  U.S.C  section  553. 

11.  Accordingly, ;/  is  ordered.  That 
Parts  1,  21,  22.  74,  and  04  of  the 
Commission's  Rules  and  Regulations  are 
amended  as  specified  below,  effective 
April  1, 1989. 

12.  It  is  further  ordered  That  this 
proceeding  is  terminated 

ListofSub)ecU 

47  CFR  Part  1 

Practice  and  procedure. 
47  cm  Part  21 

Domestic  public  fixed  radio  services. 
47  CFR  Part  22 

Public  mobile  service. 
47  CFR  Part  74 

Aural  broadcast  auxiliary  stations. 

47  CFR  Part  94 

Private  operational-fixed  microwave 
service. 

13.  Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— PRACTICE  AND  PROCEDURE 

14.  The  authority  dtation  for  Part  1 
continues  to  read  as  follows: 

Autfaority:  Sees.  4.  303,  48  StaL  1066. 1062. 
as  amended  47  U.S.C  154,  303;  Implement  5 
U.S.C  552,  unless  otherwise  noted 

15.  In  S  1-962,  paragraph  (a)(l]  is 
revised  to  read  as  foUows,  and 
paragraph  (i)  is  added  as  follows: 

S  1.962.    Pubic  nottc*  of  accaiHance  for 
fMns  petitions  to  deny  appHcatlona  of 


(a)  *  •  * 

(1)  Fixed  point-to-point  and  point-to- 
multipoint  stations  using  frequendes 
above  890  MHz  (exdusive  of  control, 
relay,  and  repeater  stations  used  as 
integral  parts  of  mobile  radio  systems). 

(i)  Notwithstanding  other  provisions 
of  this  section,  applications  for 
frequendes  in  the  932-035/941-044  MHz 
bands  shall  be  filed  initially  during  a 
one-week  period  to  be  announced  by 
public  notice.  After  these  applications 
have  been  processed  the  Commission 


shall  announce  by  public  notice  a  filing 
date  for  remaining  frequendes.  From 
this  filing  date  forward  appbcations 
shall  be  processed  on  a  daily  first-come, 
first-served  basis.  Applications  wiU  be 
considered  to  be  mutually  exdusive 
only  if  filed  for  the  same  frequency  in 
the  same  geographic  location  during  the 
initial  filing  period  or,  thereafter,  on  the 
same  day. 

16.  Part  21  of  Titie  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  21-00MEST1C  PUBLIC  RXEO 
RADIO  SERVICES 

17.  The  authority  dtation  fur  Part  21 
continues  to  read  as  follows: 

Autfaority:  Sees.  4.  303.  46  Stat  1006.  at 
amended  1062,  as  amerided  47  U.S.C  154. 
303. 

18.  In  I  21.27,  paragraph  (d)  is  added 
as  follows: 

121.27    PuMe  nodee  pertod. 


(d)  Applications  for  frequendes  in  the 
932.5-835/941.5-044  MHz  bands  shall  be 
filed  initially  during  a  one-week  period 
to  be  annoimced  by  public  notice.  After 
these  applications  have  been  processed 
the  Commission  shall  announce  by 
public  notice  a  filing  date  for  remaining 
frequendes.  From  this  filing  date 
forward  appUcations  shall  be  processed 
on  a  daily  first -come,  first -served  basis. 

19.  In  §  21.31.  paragraph  (f)  is  added 
as  follows: 

S21J1    Miituaay  MCfcMlve  appBcatlona. 

(f)  Notwithstanding  other  provisions 
of  this  section.  appUcations  for 
frequendes  in  the  932.5-935/941.5-944 
MHz  bands  will  be  considered  to  be 
mutually  exdusive  only  if  filed  for  the 
same  frequency  in  the  same  geographic 
location  during  the  initial  filing  period 
or,  thereafter,  on  the  same  day. 

20.  In  §  21.101.  the  table  in  paragraph 
(a)  is  amended  by  adding  the  following 
frequency  ranges  in  numeric  order 

{21.101    Frequancy  totarmce. 

(a)  •  •  • 


Fraquancy  toteranca  (parcenQ 

Ffwquancy 
rwige(MHz> 

Alfmd 

andbaaa 
stakons 

MobM 
tmont 

•was 

MnrxM 
•tabon*  3 

watbor 
teas 

512«oB32»._ 
932.5  10  835' 

0.0006 
0.0002S 

0.000?5 
00(105 

O.OOOA 

0OOO5 

941.5  to  M4 

944  to  1.000    . 

,,    ,     . 
00005 

G0005 
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21   In  I  21  107,  th«  tablff  in  parifrmph 
(b|  if  amended  by  ackllnf  a  footnota 
r«fer«nca  to  th«  S12  to  Z.110  NOlz  b^ind 
and  mvlainf  tha  footnote  tn  reed  aa 
follows: 


121107     T 

(b)  •  • 


Frwjuancy 


Emp 


•The  E>V  ol   ililiii   hi  flia  982J-«36  MHz. 
»4l  5-»«4    1*^    mti    1O.S0O-10,an   MHz    band* 
♦  40( 


(dWO       WBW) 


5i»«ol.no 


200 


»0 


C) 


22.  In  I  21.10a  tha  lla(  of  fraquancy  banda 
In  paragrapli  (c)  la  amanriad  by  adding  tha 
foUowlog  new  banda  In  numartc  order. 

I21.1M    OlraetlofMl 

(c)  •   •   ' 


Cailagorv 

Uaianwii 

■aahioi 
dBooaei 
(Murtid 

oaQreaal 

Mtaaiwn 
anawvw 

gaa<|dB« 

aigrm  Iroi  oamailna  oTiiatw  baaw  In 
daolMli 

Fr»qu»ncv  (MHi) 

5-  to 

■ur 

to 
15- 

IS- 

to 

XT 

to 
SO- 

30" 

to 

loor 

100* 

to 

140* 

140- 
to 

aas  A  w^  BM              .            , 

A 

140 

200 

n/a 

rVa 

e 

11 

6 

14 
10 

17 
13 

20 

15 

7* 

and 
a<i  ^  ki  OAA         

30 

k 

23  In  I  21  701.  the  Uat  of  frequency 
banda  in  paragraph  (a)  ia  amended  by 
adding  the  folkiwing  new  banda  and 
footnote*  tn  numeric  order  paragrapha 
|c)  throunh  (f)  are  rnd«sl|(nated  aa  fd) 
through  {gY  and  paragraph  (c)  ia  added 
aa  follows: 

|2i.n>i 

[»)•'■ 

iru  j-oss  MHx 

(Ml  S~9M  Mill 


(c)  002  5-4105  MHx  andlMl  5-944  MHz. 
2(X)  klii  maximum  authonzed 
bandwidth.  9  MHz  aep  iratiun: 

(1)  25  kHz  bandwidth  channels 


(franamO 
(MHz) 

a.iff  ^i>^ 

Ml  S129 

an3  K-\  fL 

»4I  5379 

aiyM^L 

Ml  MUS 

a-«  ^ar* 

Ml  M79 

oris  AIM 

Ml  ai2S 

ansmn 

Ml  8374 

2VMK» 

Ml  aaas 

ar\Amr^ 

Ml  S379 

onA  (i«p^ 

M3a82S 

xumiT, 

M3aS79 

aaAa\?*, 

M3  ai2S 

avtanT, 

M3a37J 

arwoKM 

M3  sen 

orw  Mf^ 

M3ae75 

!)  M  kHs  cbannela: 


'  Krvquanoa*  tn  !)>••■  band*  trm  tturad  otlti 
(^lOTifil  ftxad  ilattuaa  aad  gaiiiaa*  In  ttia 
Pnvala  Oyhnaa^fUad  Mkiimay  AvrVa  (Pwl 
Ml 

'  *  PVw]^MncM•  la  IIm  atJ  to  ••4  MHi  ttand  ara 
atao  aharad  latlh  bru*<icaat  aaalUarv  Manotia  ll>an 


d**) 

any  mtm     ,,    „ 

Ml  7000 

V*7  7V10 

Ml  7500 

aruaooc         

M3  8000 

(3)  100  k>lz  channels: 


Tfnawa  Men*  ■!  IMMr} 

(MHZ) 

932  a»o         

M182S0 
Ml  KSO 

•t«««n 

MZQZSO 

aa«  wi 

M3Jfi90 

ana  kt^^ 

»34  7250 

Msrzso 

[A]  200  kflz  channels: 


(MKD 

am  1  TV) 

M2  1750 

amarvi 

M2.37S0 

tt*!  ^7V1 

M2^S7S0 

am  r7« 

Mi  7750 

omoTaa 

M2a750 

aXl   17IIA 

M>.17aO 

arvi  17M 

M337S0 

24  In  I  21.703.  the  table  in  paragraph 
(a)  la  anModed  by  adding  the  following 
bands  in  numeric  order 


121  703. 

■mllaflona. 


Ff«a<ancy  band  (MHz) 


(MHz) 


B32J  toQ36 

M15  toM4 


0^ 
0l2 


25  Part  22  of  Title  47  of  the  Code  of 
Federal  Regulat^osMk  amended  aa 
follows: 

PART  22— PUBLIC  HOenJE  8ERVICC 

za.  The  authority  dtaticsi  for  Part  22 
continue*  to  read  as  follows: 

Aatfaofitr.  Seca.  4.  SCO.  40  StaL  loao.  10B2. 
■1  amended  (47  UJ&.C.  154.  S031.  aw:.  S63  of 
tha  Administrative  Procadura  Act  (5  US.C). 
onleaa  otherwlaa  noted. 

27  In  i  22.27,  paragraph  (b)  ia 
redesignatad  as  paragraph  (bMl)  and 
paragraph  fb)(2]  is  added  as  follows: 

I22J7    PuMc  noOoa  partodL 


(b)  •   •   • 

(2)  Applicabooa  for  frequenciea  in  the 
9a2'-a32.5/Ml.S  MHz  banda  shall  be 
Rled  initially  during  a  one-week  period 
to  be  announced  by  public  notice.  After 
these  appUcatlooa  have  been  procaaacd. 
the  Commisoion  shall  announca  by 
public  notice  a  filing  date  for  remaining 
frequencies.  Prom  this  filing  date 
forward,  applications  shall  b«  processed 
on  a  daily  first-coma,  first-served  basis. 

•  •  •  •  • 

2&  In  i  22.31,  paragraph  (g]  is  added 
aa  follows: 


laui 
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(g)  Notwithstanding  other  provisions 
of  this  section,  applications  for 
frequencies  in  the  932-932.5/941-941.5 
MHz  bands  will  be  considered  to  be 
mutually  exclusive  only  if  filed  for  the 
same  frequency  in  the  same  geographic 
location  during  the  initial  filing  period 
or,  therefore,  on  the  same  day. 

29.  In  §  22.101.  the  table  in  paragraph 
[a]  is  amended  by  adding  the  following 
frequency  ranges  in  numeric  order. 

(22.101    Fraquancy  totaranca. 

(a)  *  *  • 


Fraquancy  range 
(MHz) 


Frsqusncy  lolwios  QMrcsnC) 
AlllMd      MoUa       MoUa 


tmm 

ttBttOTM 

ovwa 
weas 

Swaits 
orlaaa 

•                  • 
932  to  032.5 

• 

0.00015 

a 

a 

ft41  toWl^    __ 

0.00015 

30.  In  S  22.501.  paragraph  (g)(1)  is 
revised,  and  a  new  paragraph  (g)(5]  is 
added  as  follows: 

{22.501    Fraquanciaa. 
•        «        •        •        • 

(g)(1)  The  frequencies  listed  in  this 
paragraph  are  available  to  one-way 
signaling  stations  utilized  within  a 
multiple  address  system  which  requires 
the  use  of  at  least  four  simultaneously 
operated  base  stations  operated  on  the 
same  frequency  assignments.  Tliese 
frequencies  will  be  assigned  only  when 
there  are  four  or  more  remote  sites  listed 
on  the  application  for  license.  The  928/ 
959  MHz  frequencies  may  be  used  in 
paired  or  unpaired  configurations;  the 
932/941  MHz  frequencies  are  for  paired 
use  only.  When  paired,  the  higher 
frequency  will  be  used  by  the  control 
and  the  lower  by  the  base  station. 


aaO-MO  MHz  Band  >  ' 

928.8825 

959.8625 

928.8875 

959.8875 

928.9125 

959.9125 

928.9375 

959.9375 

928.9625 

„ 959  9625 

928.9875 

959  9675 

932.00825 

941.00625 

932.01875 

941.01875 

93203125 

941.03125 

932.04375 

941.04375 

932.05825 

...„ 941.05625 

932.08675 - 

941.06875 

932.08125 

941.06125 

932.09375 

941.09375 

932.10825 

941.10625 

93211875 

941  11875 

932.13125 

941.13125 

93214375 

941.14375 

932.15625 

941.15625 

932.16875 _ 

„_ 941.16875 

93218125 

941  18125 

93219375 

941.19375 

932.20825 „ 941.20625 

932.21875 941.21875 

932.23125 941.23125 

932.24375 _ 941.24375 

932^5625 -..- „......941.25625 

932.28875 941.26875 

932.28125 S41.28125 

932.29375 941.29375 

932.30625 „..941.30625 

932.31875 _ 941.31875 

932.33125 ^41.33125 

932.34375 „ 941.34375 

932.35625 .941.35625 

932J8875 .941.36875 

932.38125 „ ..941.38125 

932.39375 941^8375 

932.40625 .941.40825 

932.41875 .941.41875 

932.43125 .941.43125 

932.44375 941.44375 

932.45625 941.45625 

932.48875 941.46875 

932.48125 _ .941.48125 

93i49375 _ „ .941.49375 

'  Except  as  indicated  above,  new  control 
and  repeater  stations  will  not  be  authorized 
in  the  800-940  MHz  band.  However,  stations 
which  were  authorized  to  operate  on  such 
frequencies  on  April  18, 1058,  may  be  granted 
renewed  licenses  subject  to  the  following 
conditions: 

Operations  shall  not  be  protected  against 
any  interference  received  from  the  emission 
of  industrial,  scientific  and  medical 
equipment  operating  on  915  MHz  or  from  the 
emission  of  radiolocation  stations  in  the  890- 
942  MHz  band. 

No  harmfiil  interference  shall  be  caused  to 
stations  operating  in  the  radiolocation  service 
in  the  800-942  MHz  band. 

'  The  paired  frequencies  between  932-932.5 
and  941-041.5  are  shared  with  Government 
fixed  stations  and  stations  in  the  Private 
Operatlonal-nxed  Microwave  Service  (Part 
94). 


(5)  Stations  in  multiple  address 
systems  on  the  941-941.5  MHz  channels 
will  not  be  authorized  to  use  transmitter 
power  exceeding  100  watts  nor  effective 
isotropic  radiated  power  exceeding  -f30 
dfiW.  Stations  in  multiple  address 
systems  on  the  932-932.5  MHz  channels 
will  not  be  authorized  to  use  transmitter 
power  exceeding  5  watts  nor  effective 
isotropic  radiated  power  exceeding  -1-17 
dBW. 

*  «  •  *  • 

31.  Part  74  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  74— EXPERIMENTAL. 
AUXIUARY,  AND  SPECIAL 
BROADCAST  AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

32.  The  authority  citation  for  Part  74 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066,  as 
amended.  1082  as  amended:  47  U.S.C.  154. 
303,  unless  otherwise  noted.  Interpret  or 
apply  sees.  301,  303.  307,  48  Stat.  1081.  1082, 


as  amended.  1063  as  amended.  47  U.S.C.  301. 
303.307. 

33.  In  §  74.502.  paragraphs  (a)  through 
(d)  are  redesignated  as  paragraphs  (b) 
through  (e).  In  newly  redesignated 
paragraph  (c).  change  the  internal 
reference  to  read  "paragraph  fb)  of  this 
section". 


$74,502    Fraquancy 

(a)  Except  as  provided  in  W.S.C.  302. 
broadcast  auxiliary  stations  licensed  as 
of  November  21. 1984,  to  operate  in  the 
band  942-944  MHz  may  continue  to 
operate  on  a  co-equal  primary  basis  to 
other  stations  and  services  operating  in 
the  band  in  accordance  with  the  Table 
of  Frequency  Allocations.  These  stations 
will  be  protected  from  possible 
interference  caused  by  new  users  of  the 
band  by  the  technical  standards 
specified  in  {  94.B3(d)(3). 


34.  Part  94  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  »4— PRIVATE  OPERATIONAL- 
nXED  MICROWAVE  SERVICE 

35.  The  authority  citation  for  Part  94 
continues  to  read  as  follows: 

Authority.  Sees.  4,  303.  48  Stat.,  as 
amended.  1086, 1082:  47  US  C  1S4.  303, 
unless  otherwise  noted. 

36.  In  S  94.61,  the  table  in  paragraph 
(b)  is  amended  by  adding  the  following 
frequency  bands  and  footnotes  in 
numeric  order 

{94.61    AppfcabWy. 


(b) 


932  to  932.5.. 


932.5  to  935.. 
941  to  941.5.. 
941.5  to  944.. 


(») 

(33) 

(32) 

.(S3K34) 


(32)  Frequencies  in  the  932  to  932.5  MHz 
and  941  to  941.5  MHz  bands  are  shared  wiib 
Government  fixed  point -to-multipoini 
stations  and  point-to-mulbpout  stations  In 
the  Public  Land  Mobile  Service  fPari  22) 
Frequencies  in  these  bands  are  paired  with 
one  another  and  are  available  for  poini-to- 
multipoint  transmission  of  the  bcensee'i 
products  and  information  services,  exc'udmg 
video  entertainment  material,  to  the 
bcenaee's  customers. 

(33)  Frequencies  in  the  932.5  to  935  Mliz 
and  941.5  to  944  MHz  bands  are  shared  with 
Government  fixed  point-to-point  stations  and 
stations  in  the  Point -to-Point  Microwave 
Radio  Service  (Part  21).  Frequencies  in  these 
bands  are  paired  with  one  another 

(34)  Frequencies  in  tiie  M2  to  944  MHz 
band  are  also  shared  with  broadcast 
auxiliary  stations  Part  74). 
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37  SecHoo  iM.S5  ts  ainflndad  by 

redealgnntinK  paragraph  (a)(1)(iv)  aa 
paragraph  iaKlKv):  adding  a  n«w 
paragraph  [a)(lK>v):  redsaigna ting 
paragrapha  (a|(2Xil  through  (a)(2)(iii)  «■ 
paragraph  (aU2)(U)  through  (aK21(iv)  and 
by  adding  a  new  paragraph  (a)(2Hi]  and 
additional  frequency  band*  in 
paragraphs  |a|(2Hii|.  (a)(2)(iii).  and 
|(i)(2)(lv).  and  rcviamg  th«  h«adlnga  of 
tha  tabioa  id  th«te  paragraphs  to  read  as 
follows 


IM.M 


(hi!  •  •  • 

(tv)  Py«qumries  listed  m  this 
paragraph  ar«  iharwi  with  stations  in 
the  Public  Ijind  Mobile  Service  (Pari  22). 

TABLf   7-PAIRrD  FRfOOENClES 

l\Zi  u-u  bandMdtnJ 


Ramcjis  tranarnN 

awnitf 

?i?  wwn                               . 

Ml  00*» 

ounifi.'s 

•41  018^ 

ai7  m  1  >«. 

»41  03125 

»i->rwi7«. 

•41  0437% 

a-i7r*"^.->«.           

»4t  0M» 

ai7rMjir^                         

•41  00879 

aij  n«i  ?«. 

04)  061 » 

sm  nariT', 

•41  0837% 

ar\7  ifWT^          

•41   IOC» 

any  i  in/^^         

•41   11879 

aT3  niT*; 

•41  13125 

»I?  lATT^             

•41  14375 

aT»  \^M3*, 

•41  t5«» 

an?  iKtm 

•41  10875 

ano  i«i>ii 

•41  18125 

any  lanr^ 

•41  19375 

a-13  XM7*L              

art?  ?i«7^ 

•41  21875 

m->-n\T^ 

•41  23125 

a-i9  7A^T<i 

•41  24375 

am  7<M7^ 

•41  29025 

^n?  MiiTik         

•41  28875 

K»»l»  -. 

m  nnr*,               

•41  28129 
•41  2B379 

moirntf^ 

•41  308» 

arf  tMiT. 

041  31875 

on3■e\^>^ 

•41  33125 

aeo  %t!m       

•41  34379 

m  MWTA 

•41  sssas 

aviMr^ 

•4130879 

an^MiaK 

0413812& 

Ort^llMT^ 

•41  30375 

n?  -KMOn 

041  40e2S 

an7  4ia7^         

•41  41875 

*?71i?^ 

•41  43129 

oxfAdm 

•41  44379 

m  4m9" 

•41  4a639 

a^3Ma7^ 

•41  4887V 

ar»iiiiM 

041  48129 

9n2  4*979 

•41  4S375 

(2) 
I') 


Tasle  6 — PaiR£0  Freoucmoes 
[25kHibandMd8i] 


Trw«m8(ar  raoafc>a) 

nsBini  j» 

•anafnff) 

JUS175 

041  S125 

•32  5179 

0415379 

f^  ^*7*> 

•419029 

m  w^ 

•41  9879 

■tsaiiK 

•410119 

re  rf^ 

•418379 

f^"*?^ 

•410826 

fr^  ^T<i 

•4X8379 

«H  t/KTi 

043J829 

■TH  8fl75            

•4108  79 

rw  9'75                  

0439125 

If  V^'"t             ...   ,..,,      , 

•43S379 

ru  9*7^               

•43  ••29 

tf  9f  75                      

•43  9879 

(ii) 


Table  9— Paired  Frecxjenocs 


[50liHitaratak«h] 

Trwwm  {ncuft^  (MHz) 

naoalM 

(•ananvQ 

anj  Tnno 

041  7000 

OTJ    7Vlfl 

041  7500 

043.8000 

fiii] 


Table  10 — Paired  Freooemcies 
(too  kHiband«McXM 


^twrmrm  (r«o«v«|  (MHz) 

(MHfl 

^VJUfTL 

041  B290 

917  9?*<i .,.,. 

041  0250 

rv}  nj*^ 

042  0750 

9V  5750         ,.,.,               

043  5290 

aciAK^Vi         

043  8290 

tfXi  7?5n               

042  7250 

(IV) 

Table  1 1  —Paired  Frecxjenoes 

[200  kHz  ban(*M(»] 


TrsnanM  (rvoMw^  (MHr) 

(iMiaiiM) 
(MHz) 

O-M   1  7"in 

•42  1750 

033  3750       _... 

933  5750                          

933  7750 

9:n9790                      .    . 

942J750 
•4^5790 
•42.7750 
•42.8790 

^r\A  \rv\ 

»4at7V) 

•34  3750         

•43.3750 

3&  In  I  94.07.  the  Ubi«  is  amended  by 
revising  the  fint  two  frequenciea  as 

folk)W8: 


(»4.C7 


Frvquwvy  bw«5  fMHz) 


parcantaga 

hijuaiwy 


02S.-O29.  B33-»3a  5.  04t-ft4t  5 
•S2.5-036.  041  5-«44.  962-000 


00006m 
(1K5) 


39  In  S  94.71.  the  table  in  paragraph 
fb)  IS  amended  by  adding  the  following 
frequency  ranges  in  numeric  order 

IM.71     Enilooion  and  bi»lar>dtn 
IriiltjBmio. 


(b) 


Fraquancy  bwxl 
(MHz) 


Maamum  aulhonzad 


932-932  5.  941-041  5 
932  5-835,  04 1  5-044 


1 2  5  kHz  ' 
25.  50,  100, 


200  kHz  ■ 


4a  In  I  94.73.  the  table  is  amended  by 
adding  the  following  frtfquency  ranges  in 
numenc  order. 


I  »4.n    Powor  InKtatlona. 


Fr»- 

quancy 


(MHz) 


Msomum  i 
■ansmnar  ponMr 


FbMd 
(W) 


(W) 


Ma)«num  atcwrsMa 
EIRP  ■ 


Find 
(dBW) 


(d8tW) 


032- 

032  5 
932  5- 
•36 

041- 

•41  5 
•41  5- 


50 

200 

1000 

20.0 


+  17 
+  40 

+  30 
♦  40 


41.  In  \  94.75.  the  table  in  paragraph 
(b)  is  amended  by  adding  the  following 
frequency  ranges  in  numeric  order. 

1*4.78    AntMWW  ■mltaflono. 


(b) 
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^^•BumKOi  9»iVi 

C-s9ory 

1 

baviv 
•MhtoS 
8BpeMB 
OndudMl 

mtmtn 
aayaaa) 

MMnum 
gavKdBO 

WJniPMn  tadlatow  syaaawn  to  tnfm  ■« 
dagraas  •ore  caniarina  o*  mam  baafrt  n 

rto 
to* 

t(r      15' 

to         to 
IS'        20* 

20*    !    30-       tX-  :  140" 

to     1     to     :     to     '    to 
30*    ;  IOC      140"  !  too* 

03Z8  to  996 „. 

A 

B 

14.0 
20.0 

n/a 
n/s 

!      !       1      1 

and 
041.5  to  044 

a 

10            1?            1f            ?Q 

"       i 1      " 

Federal  Ckniununications  (Dommisslon. 

Donna  R.  Saarcy, 

Secretary. 

[FR  Doc  80-6124  Piled  3-10-00;  B:45  K^ 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Part  800 

Organization  and  Punctiona  of  tha 
Board  and  Oatagattona  of  Authority 

agency:  National  Tran^MrtatkKi  Safety 

Board. 

AcnoN:  Final  role. 

suMMUurv:  This  amendment  reviaea  Part 
800  to  reflect  the  current  delegationa  of 
authority  to  the  Directors  of  the  Biireea 
of  Accident  Investigation  and  the 
Bureau  of  Field  Operationa. 
EFFCcnvE  DATC  March  13,  isaa 
Fon  niRTNn  mrowaA-now  contact: 
John  M.  Stnhldreber,  General  Counsel, 
National  Transportation  Safety  Bocutl, 
800  Independence  Avenue  SW., 
Washington,  DC  20594;  Telephone:  2QZ- 
382-6540. 

aUPPLEHENTARY  INFORMATION:  The 

National  Transportation  Safety  Board  is 
amending  Part  800  to  reflect  the  currmt 
delegations  of  authority  to  tlw  Directon 
of  the  Bureau  of  Accident  Investigation 
and  the  Bureau  of  Field  Operations  to 
determine  the  probable  causefs]  of 
accidents  reported  in  the  "Brief  of 
Accident"  format  The  delegations 
currently  reserve  the  determination  of 
cause  in  any  such  accident 
investigations  to  the  Board  when  (a) 
requested  by  a  single  Board  Member  or 
(b)  it  appears  to  the  Bureau  Director 
that  because  of  signiHcant  public 
interest  a  policy  issue,  or  a  safety  issue 
or  other  matter,  the  determination  of  the 
probable  causefs]  should  be  made  by 
the  Board.  The  Board  is  adding  a  third 
instance  where  the  determination  of 
cause  is  reserved  by  the  Board:  (c)  when 
the  accident  investigation  will  be  used 
to  support  findings  in  a  safety  study. 


Since  this  regulatory  amendnMnt  ii 
not  a  substantive  rule  but  a  rule  of 
agency  organization  and  precadarc. 
notice  and  pubUc  procedure  are  not 
necessary  and  the  amendment  may  be 
made  elective  immediately. 

Regulatory  Flexibility 

Under  the  criteria  of  the  Regulatory 
Flexibility  Act  theae  amendments  to 
Part  800  will  not  impose  any  kind  oi 
regulatory  burden  on  any  enbty.  Tbi^e 
amenthnents  are  intend^  to  clarify  the 
Board's  procedures  in  respect  to 
accident/ incident  investigations, 
hearings,  and  rqxMla. 

Paperwork  Badnctioii 

The  amedndments  that  are  adopted 
herein  will  not  in  any  way  impose 
paperworic  requirements. 

List  of  Subjects  in  4B  CFR  Part  800 

Organizations  and  functions. 
Authority  delegatioos  (government 
agencies). 

Accordingly.  Part  800  of  the  Board's 
Rules  (48  CFR  Part  800)  is  revised  to 
read  as  follows: 

PART  800-{AMENDEO] 

1.  The  authority  dtatian  continues  to 
read  as  follows: 

Airthoftiy:  Independent  Safety  Board  Act  of 
1974.  Pub.  L  83-633,  88  Stat  2166  (48  U.S.a 
1901  et  SM).) 

2.  Section  800.25  is  amended  by 
revising  paragraph  (c)  as  follows: 

$800^5    Dalagation  to  the  Dtractor, 
Bureau  of  Aecklent  Inveattgatton. 

(c)  Determine  the  probable  cause{8)  of 
accidents  in  which  the  determination  is 
issued  in  the  "Brief  of  Accident"  format 
except  that  the  Bureau  Director  will 
submit  the  findings  of  the  accident 
investigation  to  the  Board  for 
determination  of  the  probable  causefs) 
when  (1)  any  Board  Member  so 
requests,  (2)  it  appears  to  the  Bureau 
Director  that  because  of  significant 
public  interest  a  policy  issue,  or  a  safety 
issue  or  other  matter,  the  determination 
of  the  probable  cau8e(8)  should  be  made 


by  the  Board,  or  (3)  the  accident 
investigation  will  be  used  to  support 
findings  in  a  safety  study.  Provided,  that 
a  petition  for  reconsiderabon  or 
modification  of  a  determination  of  the 
probable  cau8e(8)  made  under  {  845.41 
of  the  Board's  regulations  (49  CFR 
845.41]  shall  be  acted  on  t^  the  Board. 

3.  Section  800.28  is  amended  by 
revising  paragraph  (c)  as  foUows: 

S  800.28    Pelagattoa  to  the  Oractof . 
Bureau  of  Ftaid  Operations. 
*        •        •        •        « 

(c)  Determine  the  probable  cause(sj  of 
accidents  in  which  the  determinatioD  U 
issued  in  the  "Brief  of  Accident"  format 
except  that  the  Bureau  Director  will 
submit  the  findings  of  the  accident 
investigation  to  the  Board  for 
determination  of  the  probabie  caaxe{s) 
when  (1)  any  Board  Member  so 
requests,  (2)  it  appears  to  the  Bureau 
Director  that  because  of  sigiuficant 
public  interest  a  pobcy  issue,  or  a  safety 
issue  or  other  matter,  die  determination 
of  the  probable  cause(s)  should  be  made 
by  the  Board,  or  (3)  the  accident 
investigation  will  be  used  to  support 
findings  in  a  safety  study.  Provided,  that 
a  petition  for  reconsideration  or 
modification  of  a  determination  of  the 
probable  causefs)  made  under  |  845.41 
of  the  Board's  regulations  (49  CFR 
645.41]  shall  be  acted  on  by  the  Board. 

Signed  in  Washington.  DC  on  March  8, 
1989. 

)ames  L  Kolstad, 
Acting  Chairman. 
[FR  Doc.  89-5701  Filed  3-10-89:  8  45  am) 

BlUJNa  COOC  7S3».et-M 


49  CFR  Part  805 

Employaa  Raaponaibitities  af>d 
Conduct 

AOENCY:  National  Transportation  Safety 
Board. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises 
§  805.735-2  to  alphabetize  all 
definitions. 
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wncnvi  DATl:  March  13,  1989 
KM  pmrrxsR  wFomtATioM  coirrAcr 

lohn  M.  Stuhldreher,  General  Counael. 
National  Transportation  Safety  Board. 
800  Independence  Avenue.  SW.. 
Washington.  DC  20594.  Telephone  202- 
382-«540. 

SUPTCEMtNTARY  INrOMMATKHC  This 
amendment  la  to  aiphabetire  all 
derinltions  in  this  section,  so  that  in  the 
futur*-.  If  a  definition  needs  to  b*>  added, 
it  can  l)e  added  alphabetically 

list  of  Subjects  In  49  CFK  Part  805 

Administrative  practice  and 
procedure 

Accortiingly,  Part  805  of  the  Ekiard  » 
Rules  (49  Ch"R  Part  805)  is  amended  to 
read  as  follows 

PART  805— (AMENDED! 

1   The  aulhonty  citation  reads  as 
follows. 

Authority-  F.{)   11222  of  May  8,  1965.  30  FR 

(Mm.  3  cm  i««  Supp .  5  cm  ns.iffi  ei  $«<]. 

•nd  5  CFR  735  404 

1.  Section  805  735-2  is  revised  and 
reads  as  follows 

f  805.735-3     Ocflnraon*. 

As  used  in  this  part 

"Executive  order"  means  Executive 
Order  11222  of  May  8.  1966  (30  FR  54fle) 

"Members  and  employees"  means  the 
Board  Members  and  employees  of  the 
National  Transportation  Safety  Board 
(Board)  and  active  duty  officers  or 
enlisted  members  of  the  Armed  Forces 
detailed  to  the  Board,  but  does  not 
Include  special  Ck)vemment  employees 

"Person"  means  an  individual,  a 
corporation,  a  company,  an  association, 
a  firm,  a  partnership,  a  society,  a  joint 
stock  company,  or  any  other 
organization  or  institution. 

"Special  Government  employee" 
means  an  employee  of  the  Board  who  is 
retained,  designated,  appointed,  or 


employed  to  perform  temporary  dubes. 
with  or  without  compensation,  for  a 
period  not  to  exceed  120  days  during 
any  period  of  365  consecutive  days,  on 
either  a  full-time  or  intermittent  basis. 
jamas  L  KoUlad. 
Acting  Chairman 

Signed  in  Ws»hingtoa  DC  on  March  8, 

\VR  Doc.  8B-5702  Filed  3-10-89:  8.45  am) 
MLUMa  cooa  na»-«v-« 


40  CFR  Pwl  826 

Equal  Aocass  to  Jintlc*  Act; 
lmp4«(n«ntatlon 

AOIMCY:  NaUonal  Transportation  Safety 

Board. 

ACnoiC  Final  rule. 

BUMMAJrr:  This  amendment  revises  Part 
828  to  change  the  authority  citation  and 
to  change  one  of  the  conditions  that  an 
applicant  must  meet  to  be  eligible  for  an 
award  of  attorney  fees  and  other 
expenses  under  the  Equal  Access  to 
justice  Act  of  1980,  as  restored. 

tFFlCTTVl  DATC  March  13,  1989 

roM  njirrHKn  iNPomiATiOM  comtact 

John  M.  Sfuhldreher.  General  Counsel. 
National  Transportation  Safety  Board. 
800  independence  Avenue,  SW 
Washingtoa  DC  20594;  Telephone:  202- 
382-6540. 

•umJEMCNTAKY  Mi'omiA'noM:  By  Pub. 
L  99-8a  adopted  August  5,  1985  (99  Stat. 
186).  effective  October  1.  1984.  Congress 
restored  Section  504  of  Title  5  and 
repealed  Pub  L  90-481.  In  doing  so. 
Congress  made  certain  changes  to 
section  504.  This  amendment  revises 
Part  828  to  reflect  the  change  in 
statutory  authority  and  to  reflect  the 
change  to  section  504  in  respect  to  one 
item  of  eligibility,  i.e.  individual  net 
worth  has  been  revised  to  %2  million  and 


corporate  net  worth  has  been  raised  to 
$7  miUion. 

Since  this  regulatory  amendment  is 
mandated  by  statute,  notice  and  public 
procedure  are  not  necessary  and  the 
amendment  can  be  made  effective 
immediately. 

list  of  Subjects  in  49  CFR  Port  B2C 

Administrative  practice  and 
procedure. 

Accordingly,  Part  826  of  the  Board's 
Rules  (49  CFR  Part  826)  is  amended  as 
follows: 

PART  82fr-{  AMENDED] 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  Section  203(a)(l]  Pub.  L  99-80, 
90  Stat.  186  (S  U.S.C.  504) 

2.  Section  626.4  is  amended  by 
revising  paragraphs  (b)  (1).  (2).  and  (5) 
as  follows: 

(838.4    EJIgMRty  of  oppDcanta. 

•  •  •  •  • 

(b)  •   •   • 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2  million: 

(2)  The  sole  owner  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $7  million. 
Including  both  personal  and  business 
interests,  and  not  more  than  500 
employees: 

(5)  Any  other  partnership,  corporation, 
association,  or  public  or  private 
organiration  with  a  net  worth  of  not 
more  than  $7  million  and  not  more  than 
500  employees. 

Signed  In  Waahmgton.  DC  on  March  8. 
1980. 

lama*  L.  Kolatatl. 
Acting  Chairman. 
[FR  Doc.  89-5703  Filed  3-10-88;  8  45  am) 

BOJJMQ  COOC  m>-01-4l 


Proposed  Rules 


10333 


Fedwd  Res^tar 
VoL  54.  No.  47 
Monday.  Mordt  13.  1980 


This  section  o<  ft*  FEDBWO.  REGISTER 
conMna  nattoat  to  ttia  piMc  of  Via 
propoaad  iaauance  ol  lulaa  ««1 
reguialtont.  TTta  purpoae  of  Itteaa  noficaa 

Is  to  gtve  IntBrscted  paraons  an 
opportunity  to  partkapata  In  the  ruta 
making  prior  to  the  adoplton  of  ttw  find 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martcoting  Sarvfc* 
7CFRPvt52 

{FV-M-203] 

Standvdi  for  Qradss  of  Cannod 
Ptnaappla 

aqcncy:  Agricultural  MaiketiiM  Service, 
USDA. 


action:  Propoaed  rule. 


summary:  The  porpoaa  of  this  piopoaed 
ruk  is  to  revise  tbe  cunrent  voluntary 
U.S.  Standards  for  Grades  of  Canned 
PineaKtle.  The  proposed  rule  was 
developed  by  the  U.S.  Department  of 
Agriculture  (USDA)  at  the  request  of 
major  segments  of  the  caimed  pineapple 
industry.  It  is  intended  to  improve  the 
standards  and  reflect  current  processing 
techniques  and  maricetiog  practices  by: 
(1)  Eliminating  r^erence  to  the  sub- 
styles  "small  tidbits."  "large  tidbits." 
and  "symmetrical  chunks":  (2)  including 
packing  media  designations  of  "extra 
light  sirup"  and  "artificially  sweetaied"; 
(3)  changing  drained  weight  values  to 
accommodate  the  extra  densities  of  the 
new  packing  media;  (4]  modifying  the 
procedure  for  determining  the  drained 
weight  and  acceptance  criteria  to  reflect 
other  U.S.  grade  standards  and  with  the 
Food  and  Drug  Administration  (FDA) 
drained  weight  procedure  and 
acceptance  criteria:  (5]  eliminating  the 
recommended  coimt  and  size 
designations  for  slices  and  half  slices 
styles:  (6)  replacing  dual  grade 
nomenclature  with  single  letter 
designations;  (7)  adding  the  new  style 
"whole";  and  (BJ  providing  a  imifonn 
format  consistent  with  recent  revisions 
of  other  U.S.  grade  standards.  This 
proposed  rule  also  includes  conforming 
and  miscellaneous  nonsubstantive 
changes  for  clarity. 

DATE:  Comments  must  be  received  on  or 
before  May  12. 1989. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal  Comments  must  be  sent  in 


duplicate  to  the  Office  of  the  Docket 
Clerk.  Fruit  and  Vegetable  Divbian. 
Agricultural  Marketing  Senrice,  U.S. 
Department  of  Apicaltare.  PX).  Box 
96456,  Room  2065,  SoaA  Bidklii«. 
Washington,  DC  20000-6466.  Comments 
should  reference  the  data  and  page 
number  of  this  issue  of  the  Fadstal 
Register  and  will  be  mAde  available  for 
public  inspection  in  die  oSica  of  the 
Docket  Clerk  daring  regular  bosinesa 
hours. 


FOR  FURTHHI  IWrOIUI8l>TIOM  CONTACT: 

D.  Todd  Dulaney.  Proccaaed  Products 
Branch.  Fruit  and  Vegetable  Divisian. 
Agricultural  Marketing  Senrice.  U.S. 
Department  of  Agrieultare.  P.O.  Box 
96456,  Room  0713.  South  Building. 
Washington.  DC  20090-6456^  Telephone 
(202)  447-6247. 

awptEMonun  biformation:  This  rule 
has  been  reviewed  imder  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
designated  as  a  "nonraaior"  mlc.  it  wiD 
not  result  in  an  annaal  effect  on  the 
economy  of  $100  milUon  or  more.  There 
will  be  no  major  increase  in  cost  or 
pricet  to  conamDera;  individual 
industries;  Federal  State,  or  local 
govenunent  agencies;  or  geographic 
regions.  It  will  not  reeult  in  sigi^ficant 
effects  on  competition,  employment 
investments,  productivity,  innovations, 
or  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  dmnestic  or  export 
markets. 

Agencies  are  required  to  periodically 
review  existing  regnlatioDa.  An 
objective  of  the  rcgulat(»y  review  is  to 
ensure  that  the  grade  standards  are 
serving  their  intended  piupose,  the 
language  is  clear,  and  the  standards  are 
consistent  with  AMS  policy  and 
authority. 

The  Administrator,  Agricultural 
Marketing  Service,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act.  I>ub.  U 
96-354  (5  U.S.C.  601).  The  propoaed 
changes  reflect  cnrrmt  mariceting 
practices. 

In  addition,  these  standards  are 
voluntary.  A  small  entity  may  avoid 
incurring  any  additional  economic 
impact  by  not  employing  them. 

Modem  pineapple  processing 
techniques  have  brought  about  changes 
in  the  procedures  used  to  determine 


qnahty  grades  of  canned  pineapple 
since  the  current  grade  standards 
became  effective  in  March  1957. 

The  Pineapple  Growers  Association  of 
Hawaii  (PGAH),  an  association 
representing  the  majority  of  the  r«nn<»<^ 
pineapple  industry  in  the  United  States, 
has  requested  the  U.S.  Department  of 
Agriculture  to  revise  the  U.S.  Standards 
ftv  Grades  of  Canned  Pineapple  and 
align  the  grading  procedures  with 
current  processing  techniques  and 
marketing  practices.  The  current  US. 
grade  standards  for  canned  pineapple 
provide  for  the  sub-styles,  "small 
tidbits"  and  "large  tidbits"  under  the 
style  of  "tidbits."  Also,  under  the  styie 
of  "chunks."  reference  is  made  to  the 
sub-style  "symmetrical  chnnks."  The 
Food  and  Drug  Administration  (FDA) 
does  not  include  these  sub-stjrles  as  part 
of  the  Canned  Pineapple  Standard  of 
Identity  (21  CFR  145.ia0(a)(2d)>. 

In  order  to  simplify  tiie  standards  and 
maintain  consistency  between  the 
definitions  of  the  U^A  grade  standards 
and  the  FDA  pineapple  standard  tins 
proposal  would  eiindnate  all  refeieuce 
to  the  terms  "large  bdbrts."  "small 
tidbits."  and  "symmetrical  dnudca'* 
imder  the  respective  styles  in  the  US 
grade  standards,  tn  addbtion.  the 
definitions  for  all  styles  of  canned 
pineapple  in  the  U.S.  grade  standards 
would  be  changed  to  reflect  the  style 
definitions  in  the  current  FDA  standard 
of  identity. 

He  auined  pineapple  industry  has 
begun  using  packing  media  nvith  sirup 
designations  in  addition  to  those 
described  in  the  current  U.S  grade 
standards.  The  current  FDA  canned 
pineapple  standard  provides  for  and 
defines  tiese  additional  packing  media 
designations  (21  CFR  145.iaO(aKS}  and 
145.181).  This  proposal  would  align  the 
U.S.  grade  standards  with  the  FDA 
standard  by  providing  for  two  additional 
sirup  designations. 

They  are  described  as  "extra  tight 
sirup,"  with  sinip  densities  of  ten 
degrees  Brix  or  more  but  less  than  14 
degrees  Brix.  and  "artificially 
sweetened"  not  d^ned  with  sirup 
density  since  tiie  pecking  media 
contains  no  additional  sucrose.  To 
furthe-  clarify  usage  of  the  U.S  grade 
standards,  terminology  describing 
existing  packing  media  designations 
would  also  be  ciianged  to  reflect 
corresponding  definitions  in  the  FDA 


10334 Fadentl  Regbter  /  Vol.  54.  No.  47  /  Monday.  March  13.  1980  /  Proposed  Rules 


Fwfaral  R«gMw  /  Vol  54.  No.  47  /  Monday.  March  13.  1989  /  Proposed  Rules 10335 


canned  pineapple  standard  (21  CFR 
145(a)(3) 

To  accommodate  the  new  values  for 
the  proposed  additional  sirup  densities, 
drained  weight  values  for  common 
container  sizes  for  simp  densities  less 
than  14  degrees  Brix  are  provided  in  the 
proposed  new  U.S.  grade  standard.  The 
new  drained  weight  values  and  present 
values  would  b«  adjuated  to  the  nearest 
tenth  of  an  ounce  to  reflect  current 
manufacturing  practices  and  the 
accuracy  of  modem  weighing  equipment 
used  for  drained  weight  determiJnation. 
The  current  U.S.  grade  standards 
provide  a  method  for  determining 
drained  weights  of  crushed  style  canned 
pineapple  by  transferring  adequately 
drained  pineapple  material  from  the 
drain  screen  to  a  dean  dry  pan  that  has 
previously  been  welshed.  After 
determining  the  combined  weight  of  the 
pineapple  material  and  pan,  the  weight 
of  the  pan  is  then  subtracted  from  the 
total  weight  to  reveal  the  weight  of  the 
crushed  pineapple  material. 

This  method  is  oimbersome  since  the 
dry  pan  "tare  weight."  along  with  the 
drain  screen  "tare  weight."  can  be 
automatically  subtracted  from  the  total 
weight,  without  transferring  the 
pineapple  material,  using  scales 
designed  for  this  purpos«.  This  proposal 
provides  a  procedure  that  streamlines 
drained  weight  determinations  for 
crushed  style  canned  pineapple  by 
eliminating  the  extra  steps  involved  in 
physically  removing  the  pineapple 
material  from  the  drain  screen  and 
subtracting  the  predetermined  "tare 
weight"  of  the  pan.  The  proposed 
method  reflects  FDA  procedures  and 
acceptance  criteria  for  determining 
drained  weights  (21  CFR  145.3)  and 
reflects  procedures  described  in  other 
styles  of  canned  pineapple  and  other 
US.  grade  standards. 

The  coring,  cutting,  and  slicing 
procedures  In  modem  pineapple 
processing  plants  enable  processors  to 
uniformly  size  units  for  the  two  styles, 
"slices"  and  "half  slices"  with  a 
controlled  degree  of  accuracy.  Uniform 
counts  of  units  for  these  two  styles  are 
placed  In  containers  as  ■  result. 
According  to  the  PGAH.  the  majority  of 
the  pineapple  processors  believe  that 
the  section  for  recommended  unit  size 
and  count  designations  for  filled 
containers,  as  described  in  the  current 
U.S.  grade  standards,  is  redundant  and 
should  b«  removed.  This  proposal  would 
delete  the  section.  "Raconunended 
CounU  and  Sizes  of  Slices  and  Half 
Slices."  from  the  U.S.  grade  standards, 
as  unnecessary 

Consistent  with  recent  or  proposed 
changes  to  other  US.  grade  standards, 
this  proposal  also  would  replace  dual 


grade  nomenclature  with  single  letter 
grade  designation*.  Under  the  proposal. 
"U.S.  Grade  A"  or  ("US.  Fancy").  "U.S. 
Grade  B"  or  ("U.S.  Choice")  and  'U.S. 
Grade  C"  or  ("U.S.  Standard")  would 
simply  become  "U.S.  Grade  A."  "U.S. 
Grade  R"  and  "U.  S.  Grade  C." 

The  proposal  would  also  include  the 
new  style  "whole",  a  solid  cored  and 
peeled  whole  fruit,  cut  into  ■ 
symmetrical  cylinder. 

The  proposed  changes  would  also 
provide  a  uniform  format  consistent 
with  recent  revisions  of  other  U.S.  grade 
standards.  The  proposed  format  is 
designed  to  provide  industry  personnel 
and  Agricultural  Commodity  Graders 
with  simpler  and  more  comprehensive 
standanLs.  Definitions  of  terms  and 
easy-to-read  tables  would  replace  the 
textual  descriptions  in  existing  grade 
standards.  The  changes  would  be 
expected  to  promote  better 
understanding  of  the  grade  standards. 
Other  sections  would  be  modified  to 
conform  with  these  changes. 

List  of  Subjects  In  7  CFR  Pail  52 

Fruits,  Vegetables.  Food  grades  and 
standards. 

For  the  reasons  set  forth  in  the 
preamble.  It  is  proposed  that  7  CFR  Part 
52  Is  amended  as  follows: 

PART  S2— PnOCCSSED  FRUITS  AND 
VEQETABLES,  PROCESSED 
PRODUCTS  TXEREOF.  AND  CERTAIN 
OTHER  PROCESSED  FOOD 
PRODUCTS 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  Agiiculhiral  Marketing  Act  of 
liMft,  Sec*.  203.  a08.  00  ttat.  1067.  ■•  amended 
lOOa  ■•  amended  (7  U  S.C.  1621.  1024). 

2.  The  Subpart— United  States 
Standards  for  Grades  of  Canned 
Pineapple,  is  revised  to  read  as  follows: 


Subpeft"— vnlled 
lOf  Canned 


for 


52.1711  Product  descnpUoa 

52.1712  St)  las. 

52. 1 71 3  [)«flni  Uon  of  tanns. 

52.1714  Racommandad  tampla  unit  sizes. 

52.1715  Brlx  maaturemant*. 

52.1710    Fill  of  container  of  crushed  style 

canned  ptnaappla. 
52.1717    Minimum  drained  weights  for 

canned  crushed  ptnaappla. 
5Z1718    Racommandad  minimum  drained 

weights  for  canned  ptnaappla  other  than 

cruahad  ttyla  canned  ptnaappla. 

52.1719  Grades. 

52.1720  Factor*  of  quality  and  analysis. 

52.1721  Requlramants  for  grade*. 

52.1722  Sample  *iza. 

521723     Lot  quality  and  analyais 
raqulremants. 


Subpwt— Unttad  States  Standard*  for 
Qradaa  of  Cannad  Ptnaappla 

IB1.1711    Product  deacrlptlon. 

Canned  pineapple  is  the  product 
represented  as  defined  in  the  Standards 
of  Identity,  Quabty,  and  Fill  of 
ConUiner  for  Canned  Pineapple  (21  CFR 
145.180  and  145.1B1)  issued  under  the 
Federal  Food  Drug,  and  Cosmetic  Act 

|B2.171t    Style*. 

(a)  Whole  consists  of  whole  fruit 
peeled  and  cored  into  reasonably 
symmetrical  pineapple  cylinders  with 
both  ends  cut  perpendicular  to  the 
cylinder  axis. 

(b)  Sheet  consist  of  uniformly  cut 
circular  slices  or  rings  cut  across  the 
axis  of  the  peeled,  cored  pineapple 
cylinders. 

(c)  Half  slices  consist  of  uniformly 
cut,  approximately  semi-circular  halves 
of  slices. 

(d)  Broken  slices  consist  of  arc- 
shaped  portions  which  are  not  required 
to  be  uniform  in  size  and/or  shape. 

(e)  Spears  consist  of  predominantly  65 
mm  (2.5  in),  or  longer,  slender  sectors 
cut  radially  and  lengthwise  from  peeled 
cored  pineapple  cylinders. 

(f)  Tidbits  consist  of  predominantly  8 
mm  (0.31  in)  to  13  mm  (0.51  in), 
reasonably  uniform  wedge-shaped 
sectors  cut  from  slices  or  portions 
thereof. 

(g)  Chunks  consist  of  short,  thick  units 
cut  from  slices  and/or  from  peeled, 
cored  pineapple,  are  predominantly 
more  than  13  mm  (0.51  in)  in  both 
thickness  and  width,  and  less  than  38 
mm  (1.5  in)  in  length. 

(h)  Cubes  consist  of  reasonably 
uniform,  cube-shaped  units, 
predominantly  14  mm  (0.55  in]  or  less  in 
the  longest  edge  dimeiuion. 

(!)  Crushed  consists  of  Finely  cut. 
finely  shredded  or  grated,  or  small  diced 
pieces  of  canned  pineapple. 

IS2.171S    Definition  of  terms. 

In  these  U.S.  standards,  unless 
otherwise  required  by  the  context,  the 
following  terms  shall  be  construed, 
respectively,  to  mean: 

(a)  Acid  means  the  grams  of 
anhydrous  citric  add  in  100  mL  of  the 
liquid  drained  from  the  product  15  days 
or  more  after  the  pineapple  is  canned,  or 
the  blended  homogenized  slurry  of  the 
comminuted  entire  contents  of  the 
container  when  measured  less  than  15 
days  after  canning. 

(b)  Blemish  means  surface  areas  and 
spots  which  contrast  strongly  in  color  or 
texture  with  the  normal  pineapple 
tissue,  and  are  in  excess  of  2  mm  (0.08 
in)  in  the  longest  dimension  of  the 


exposed  surface  of  the  unit.  Blemishes 
include  deep  fruit  eyes,  fragments  of 
shell  brown  spots,  bruised  portions  and 
other  abnormalities  that  are  possible  to 
detect  in  good  commerdal  practice 
before  sealing  in  the  containers.  In 
crushed  pineapple  the  term  applies  to 
each  fragment  of  crushed  pineapple  that 
bears  a  blemish.  Serious  blemish  means 
that  the  blemish  seriously  affects  the 
appearance  or  edibility  of  the  unit 

(c)  Brix  measurement  means  the  total 
soluble  solids  content  of  the  product 
corresponding  to  a  pure  sucrose  solution 
of  the  same  specific  gravity.  It  is 
measured  15  days  or  more  after  canning 
(natural  equalization]  or  less  than  15 
days  after  canning  on  the  blended 
homogenized  slurry  of  the  comminuted 
entire  contents  of  the  cnntainer 
(simulated  equalization). 

(d)  Broken  unit  means  that  the  whole 
slice  is  definitely  severed  from  the  core 
hole  to  the  outer  drcimiference. 

(e)  Character  refers  to  the  degree  of 
ripeness  and  maturity,  the  texture  of  the 
fruit,  and  the  degree  of  freedom  from 
core  material. 

[1]  Good  character  (applies  to  all 
styles]  means  the  units  are  of  practically 
uniform  ripeness,  are  reasonably  firm 
with  fruitlets  appearing  as  a  compact 
structure,  are  reasonably  free  from 
porosity  and  there  is  not  more  than  11  g 
(0.4  oz)  of  core  material  contained  in  one 
pound  of  drained  fruit.  Half  slices  or 
broken  slices  that  fall  within  this 
classification  shall  not  be  graded  above 
U.S.  Grade  C  regardless  of  the  total 
score  for  the  product 

(2)  Reasonably  good  character 
(applies  to  all  styles]  means  the  units 
are  of  reasonably  uniform  ripeness,  the 
fruitlets  are  reasonably  compact  in 
structure,  are  fairly  freie  from  porosity, 
and  there  is  not  more  than  31  g  (1.1  oz] 
of  core  material  contained  in  one  pound 
of  drained  fruit  Except  for  half  slices  or 
broken  slices  styles,  caimed  pineapple 
that  falls  within  the  dassification 
defined  as  "reasonably  good  character" 
shall  not  be  graded  above  U.S.  Grade  B, 
regardless  of  the  total  score  for  the 
product.  Half  slices  or  broken  slices 
styles  that  fall  within  this  dassification 
shall  not  be  graded  above  U.S.  Grade  C 
regardless  of  the  total  score  for  the 
product 

(3]  FaiHy  good  character  (applies  only 
to  half  slices  or  broken  slices  styles] 
means  the  units  are  of  fairly  uniform 
ripeness,  the  fruitlets  are  fairiy  compact 
in  structure,  the  units  are  fairiy  free  from 
porosity,  and  there  is  not  more  than  31  g 
(1.1  oz]  of  core  material  contained  In  one 
pound  of  drained  fruit  Half  slices  or 
broken  sUces  that  fall  within  this 
classification  shall  not  be  graded  above 


U.S.  Grade  C  regardless  of  the  total 
score  for  the  product 

(4]  Poor  character  means  product  that 
fails  to  meet  the  requirements  of 
"reasonably  good"  or  "fairiy  good 
character"  as  applicable  for  the  style. 
Canned  pineapple  that  falls  within  this 
dassification  shall  not  be  graded  above 
Substandard,  regardless  ofthe  total 
score  for  the  product 

(f)  Chip  means  any  unit  in  cubes  style 
that  is  less  than  8  mm  (0.31  in]  in  the 
greatest  dimensioiL 

(g)  Color  refers  to  the  predominant 
varietal  characteristic  color  of  pi-operly 
rip«ied  and  properly  processed 
pineapple. 

(1)  Good  color  (appUes  to  all  styles) 
means  that  the  color  of  the  canned 
pineapple  units  or  mass  is  bright  and  is 
characteristic  of  properly  ripened  and 
properiy  processed  pineapple  of  similar 
varieties;  and  that  there  may  be  slight 
variations  in  shades  of  such 
characteristic  color  in  the  units,  within 
each  unit  or  within  the  mass,  and  that 
white  radiating  streaks  may  be  present 
Provided,  that  such  variations  do  not 
materially  affect  the  appearance  or 
edibility  of  the  product  Half  shoes  or 
broken  slices  styles  that  fall  within  this 
dassification  shall  not  be  graded  above 
U.S.  Grade  C  regardless  of  the  total 
score  for  the  product 

(2)  Reasonably  good  color  (applies  to 
all  styles]  means  that  the  color  of  the 
canned  pineapple  units  or  mass  may  be 
no  more  than  slightly  dull  but  is 
characteristic  of  properly  ripened  and 
properiy  processed  pineapple  of  similar 
varieties;  and  that  there  may  be  marked 
variations  in  shades  of  such 
characteristic  color  in  the  units,  within 
each  unit  or  within  the  mass,  and  that 
white  radiating  streaks  may  be  present: 
Provided  that  such  variations  do  not 
seriously  affect  the  appearance  or 
edibihty  of  the  product  Canned 
pineapple  that  falls  within  this 
classification  shall  not  be  graded  above 
U.S.  Grade  B,  regardless  of  the  total 
score  for  the  product  except  half  slices 
or  broken  sUces  styles  which  shall  not 
be  graded  above  U.S.  Grade  C 
regardless  of  the  total  score  for  the 
product 

(3]  Fairly  good  color  (appUes  only  to 
half  slices  or  broken  slices  styles]  means 
that  the  color  of  the  canned  pineapple 
units  or  mass  may  be  dull,  but  is 
characteristic  of  properly  rip>ened  and 
properly  processed  pineapple  of  similar 
varieties;  and,  that  there  may  be  marked 
variations  in  shades  of  such 
characteristic  color  in  the  units,  within 
each  unit  or  within  the  mass,  and  that 
white  radiating  streaks  may  be  present 
which  may  seriously  affect  the 
appearance  or  edibility  of  the  product 


Half  sUces  or  broken  shoes  styles  of 
caimed  pineapple  that  fall  within  this 
dassification  shall  not  be  graded  above 
U.S.  Grade  C  regardless  of  the  total 
score  of  the  product 

(4]  Poor  color  (appUes  to  all  styles) 
means  produd  that  fails  to  meet  the 
requirements  of  "reasonably  good  color" 
or  "fairly  good  color,"  as  apphcable  for 
the  style.  Produd  that  falls  within  this 
dassification  shall  not  be  graded  above 
Substandard,  regardless  of  the  total 
score  for  the  product 

(h]  Core  material  means  the  pineapple 
portion  which  is  identified  as  definitely 
hard  and  charaderistic  of  the  center 
structure  of  pineapple,  normally 
removed  during  processing. 

(i)  Defect  refers  to  the  degree  of 
freedom,  for  the  appUcable  style,  from 
trimmed  units,  blemished  imits,  mashed 
units  and  from  any  other  defects, 
induding  specks  in  crushed  style,  that 
cannot  be  weighed  which  detrad  from 
the  appearance  or  edibility  of  the 
product 

(1)  Practically  free  from  defects 
(applies  to  all  styles]  means  that  the 
canned  pineapple  is  practically  free 
from  any  defects  induding  defects  not 
specifically  mentioned.  Practically  free 
from  defects  means,  for  the  respective 
styles: 

(i]  Whole.  Not  more  than  10  percent 
by  count  of  the  fniit  units  (cylinders) 
may  be  slightly  trimmed  based  on  the 
average  of  all  containers  in  the  sample; 
not  more  than  10  percent  by  coimt  of  the 
fruit  imits  (cylinders]  may  have  an  area 
greater  than  7  percent  of  the  total 
surface  area  which  is  mashed  however, 
a  sample  having  less  than  10  containers 
in  permitted  to  have  one  slightly 
trimmed  unit  and  one  imit  with  more 
than  7  percent  of  the  sufacc  area 
mashed.  Not  more  than  2  blemishes  and 
serious  blemishes  per  fruit  unit 
(cylinder)  is  permitted. 

(ii)  Slices.  Not  more  than  a  reasonable 
amount  of  imits  may  be  insignificantly 
or  slightly  trimmed  and  no  slices  may 
be  excessively  trimmed.  Not  more  than 
a  total  of  5  percent  by  coimt  of  the 
units  may  be  blemished  and  seriously 
blemished  or  one  unit  in  a  container  is 
permitted  to  be  blemished  and  seriously 
blemished  if  such  unit  exceeds  the 
allowance  of  5  percent  by  count: 
Provided  that  in  all  containers 
comprising  the  sample,  such  blemished 
units  and  seriously  blemished  units  do 
not  exceed  an  average  of  5  percent  of 
the  total  number  of  units.  Not  more  than 
one  unit  in  containers  of  more  than  25 
units,  may  be  mashed. 

(iii)  Tidbits.  Not  more  than  5  percent 
of  the  drained  weight  may  consist  of 
units  that  are  excessively  trimmed.  Not 
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mora  xhmn  m  total  of  5  parcant.  by  oount. 
of  tha  unita  may  ba  blanWahad  and 
•arioualy  blamithad:  Provided  that  not 
mora  than  2Vi  parcant  by  count,  may  ba 
Mrioualy  blamiahad.  Not  mora  than  3  of 
tha  unlta  In  containan  of  laaa  than  ISO 
unlti,  or  not  mora  than  I  parcant  of  tha 
unlta  In  containan  of  100  or  mora,  may 
ba  maabad. 

(iv)  Chunk*.  Not  mora  than  a  total  of  S 
parcant  by  count  of  tha  unlti  may  ba 
biamtelMd  and  Mrioualy  blamiahad: 
Provided,  that  not  mora  than  2H 
parcant  by  count  may  ba  aarioualy 
bianlaiiad.  Not  mora  than  3  of  tha  oniti 
In  containan  of  Ian  than  70  units,  or  not 
mora  than  S  parcant  of  tha  miits  In 
containan  of  70  units  or  mora,  may  ba 
maahad. 

(v)  Cube*.  Not  mora  than  a  total  of  a 
parcant  of  tha  dninad  watehl  may  ba 
blamiahad  and  aarkraaly  blamiahad: 
Providad,  that  not  mora  than  1  parcant 
of  tha  dralnad  waight  may  ba  aarioualy 
blamiahad. 

(vl)  S^tan.  Not  mora  than  a 
reasonable  amount  of  unite  may  ba 
insignificantly  or  slightly  trimmad  but 
none  may  ba  axcaaaivaly  trlnimad  Not 
mora  than  a  toUl  of  S  paicant  by  count 
of  tha  nnita  may  ba  bkmlahad  and 
•ariouaiy  blamiahad.  or  ana  unit  in  a 
contalnar  is  pannittad  to  ba  blamiahad 
or  seriously  blemished  If  such  unit 
BKcaada  tha  allowaaca  of  5  parcant  by 
count:  PtoyhML  Ikal  ka  all  oootainan 
coaipriaini  tha  sampU,  such  bUmtahad 
unite  and  aarioualy  blamiahad  unila  do 
not  axcaad  an  avaraga  of  5  parcaat  of 
the  total  anmbar  of  unlta.  Not  raoaa  than 
one  unit  par  container  may  ba  maahad 

(vii)  CruMhed.  Not  mora  that  M 
parcant  of  tha  dralnad  waight  may 
conaist  of  fragmanta  baarlng  biamiahas. 
including  blamiahad  and  aarioualy 
blamiahad  fragments.  Dafacta  alao 
include  dark  apacka  that  cannot  ba 
weighed  yat  affect  tha  appearance  or 
edibility  of  the  product 

(vUi)  HaJfihcet.  Not  mora  than  a 
raaaonabla  amount  of  unite  may  be 
inaigniflcantly  or  slightly  trlnuned  but 
none  may  ba  excessively  trimmed  Not 
more  than  a  total  of  S  percent  by  count, 
of  the  unlta  may  be  blamiahad  and 
■erioualy  blemiahed  or  one  unit  la  a 
container  ia  permitted  to  be  blemished 
or  •erloasly  Dlemished  if  such  unit 
exceeds  the  allowance  of  B  percent  by 
count:  Provtdmd.  tiial  In  all  contalnen 
comprising  the  sample,  such  blemished 
snd  seriously  blemtohed  units  do  not 
exceed  an  avaraga  of  9  parcant  of  the 
total  number  of  unite.  Not  mora  than  one 
unit  In  containan  of  25  unite  or  laea.  and 
not  mora  than  3  unlta  in  containan  of 
mora  than  2S  unite,  may  ba  maahad 
Product  that  falla  into  thia  daaaiflcation. 
•hall  not  ba  graded  above  U.S.  Grade  C. 


ragardleaa  at  the  total  acora  lor  tha 
prwluct. 

(ix)  Brokaa  mUob*.  Not  mora  than  5 
percent  by  count  of  tha  units  may  ba 
axcasalvaiy  trimiBad.  Not  mora  than  a 
total  of  8  parcant  by  count  of  tha  uniU 
may  ba  hi*mi«ti«<t  and  aarioualy 
blamiahad.  Not  mora  than  5  parcaat  of 
tha  unlta.  by  count  aay  be  maahad. 
Product  that  falla  Into  this  daaaiflcation. 
shall  not  be  padad  above  U.S.  Grade  C, 
ragardleaa  of  the  total  econ  lor  tha 
product 

(2)  Raaaonably  fi—  from  deftctt 
(appilaa  to  all  stvlas)  maaiu  that  tha 
caiuiad  pinaappw  i*  raaaonablv  free 
from  any  defects.  Including  dafacta  not 
spadfteally  mentioned  Except  tor  half 
slices  and  broken  sUcaa  atyb^  product 
that  falla  into  this  daaaiflcation.  shall 
not  be  yaded  above  UA.  Grade  E. 
ragardleaa  of  the  total  acora  for  tha 
product  Raaaonably  free  from  defects 
means,  for  the  raapectiva  styles: 

(1)  Whol0.  Not  mora  than  10  percent 
by  count  c^  the  fruit  units  [cylindan) 
may  be  excessively  trimmed,  based  on 
the  average  of  all  containan  in  the 
sample;  not  mora  than  10  percent  by 
count  of  the  b^iit  units  (cyliadera)  aiay 
have  an  area  gnatar  than  10  parcant  of 
tha  total  sarfua  araa  which  la  maahad: 
however,  a  aampla  having  laaa  than  10 
containan  is  pannittad  to  have  one 
excesaivaly  triounad  imit  and  one  unit 
with  mora  than  10  peecant  of  tha  surfaca 
araa  w^t^'"^  Not  mora  than  3  blemishes 
and  serious  blemishee  par  fruit  unit 
(cylinder)  is  permitted. 

(ii)  SUcmM.  Not  mora  than  a  total  of  20 
percent  by  count  of  the  anits  may  be 
•lightly  and  axcaaaivaly  trimmed: 
Provided,  that  not  mora  than  7Vi 
percent  by  count  of  the  units  may  be 
excessively  trimmed:  but  In  any 
container  having  not  mora  than  10  units, 
one  unit  may  be  excessively  trimmed 
snd  in  any  container  having  mora  that 
10  units,  but  not  mora  than  27  units,  two 
units  may  ba  axceasivaly  triouaad  Not 
mora  than  a  total  of  12  V^  percent  by 
count  of  the  units  may  be  blemiahed 
and  seriously  blemished:  but  in  any 
container  having  not  mora  than  9  units, 
one  unit  may  ba  blamiahad  or  seriously 
blemished  In  contalnen  having  mora 
that  5  units,  but  not  mora  than  10  units, 
two  units  may  be  blemiahed  or  seriously 
blemished;  and  In  contalnen  having 
mora  than  10  units,  bet  not  mora  than  32 
unMs,  four  units  may  ba  blemished  and 
seriously  blemished  Not  mora  than  one 
unit  in  containan  of  25  units  or  less,  and 
not  more  than  3  units  in  containan  of 
mora  than  2S  units,  aiay  be  mashed 

(tii)  TidbiU.  Not  mora  than  IS  percent 
of  the  drained  weight  may  conaist  of 
units  that  ara  excessively  trimmAd.  Not 
more  than  s  toUl  of  laV*  percent  by 


count  of  the  units  may  be  bhmiahed 
and  serimialy  blamiahad:  Provided,  that 
not  mora  than  SVd  percent  by  count 
may  be  seriously  blemished.  Not  mora 
than  3  of  tha  units  in  containan  of  less 
than  ISO  unite,  or  not  mora  than  2 
percent  of  the  units  in  contalnen  of  ISO 
unila  or  more,  may  ba  mashed. 

(tv)  ChunJu.  Not  mora  than  a  total  of 
12Vi  percent  by  count  may  be 
blemished  and  seriooaiy  blemiahed: 
Pmvidad.  that  not  mora  than  0V4 
parcant  by  count  may  ba  seriously 
h!iffn<ith*<t  Not  mote  than  3  of  the  uniU 
In  containan  of  len  than  70  units,  or  not 
mora  than  5  percent  of  the  units  in 
containan  of  70  units  or  mora,  may  be 
mashed. 

(v)  Cube*.  Not  mora  than  a  total  of 
12^  percent  by  count  of  the  aniU  may 
be  blemished  and  serioasly  blemished: 
Provided  that  not  mora  than  0^^ 
percent  by  count  may  be  seriously 
blemished. 

(vi)  Spean.  Not  mora  than  a  total  of 
20  percent  by  count  of  the  units  may  be 
insignificantly,  slightly,  and  excessively 
trimmed  Provided,  that  not  mora  than 
15  peieent  by  count  of  the  units  may  be 
excessively  trimmed.  Not  mora  than 
12 V^  percent  by  count  of  the  units  may 
be  blemished  and  seriously  blemished 
in  contalnen  having  mora  than  5  units, 
but  not  mora  than  10  units,  two  units 
may  be  blemished  and  seriously 
blemished:  and  in  contalnen  having 
more  than  10  units,  but  not  mora  than  32 
units,  four  units  may  be  blemished  and 
seriously  blemished.  Not  mora  than  one 
unit  per  container  may  be  mashed 
(vii)  CruMhed.  Not  mora  than  iVt 
percent  of  tha  drained  wei^t  may 
consist  of  blemished  and  seriously 
blemished  fragments. 

(viii)  HaJfilices.  Not  more  than  a  total 
of  20  percent  by  count  of  the  units  may 
be  slightly  and  excenively  trimmed: 
Provided,  that  not  mora  than  7  \k 
percent  by  count  of  the  units  may  be 
excessively  trimmed:  but  in  any 
container  having  not  mora  than  10  units, 
one  unit  may  be  exceuively  trimmed: 
and  in  any  container  having  more  than 
10  unite  but  not  more  than  27  unite,  two 
unlta  may  be  cxceaaively  trimmed  Not 
more  than  a  total  of  8  percent  by  count 
of  the  unite  may  be  blemiahed  and 
seriously  blemished  or  one  unit  in  a 
container  ia  permitted  to  be  blemiahed 
or  seriously  blemished  if  such  unit 
exceeds  the  allowance  of  8  percent  by 
count  Provided,  that  in  all  contalnen 
comprising  the  sample  such  blemished 
and  seriously  blemished  units  do  not 
exceed  an  avaraga  of  8  percent  of  the 
total  number  of  imits.  Not  more  than  one 
unit  in  containan  of  25  units  or  less,  and 
not  more  than  3  units  in  containpra  or 
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more  than  25  units,  may  be  mashed. 
Product  that  falls  within  this 
classincation.  shall  not  be  graded  above 
U.S.  Grade  C,  regardless  of  the  total 
score  for  the  product 

(ix)  Broken  slices.  Not  more  than  10 
percent  by  count  of  the  imits  may  be 
excessively  trimmed.  Not  more  than  8 
percent  by  count  of  the  units  may  be 
blemished  or  seriously  blemished  Not 
more  than  5  percent  by  count  of  the 
units  may  be  mashed  Product  that  falls 
into  this  daaaiflcation,  shall  not  be 
graded  above  U.S.  Grade  C  regardless 
of  the  total  score  for  the  product 

(3)  Fairly  free  from  defect  (applies 
only  to  half  slices  or  broken  slices 
styles)  means  that  the  canned  pineapple 
is  "fairly  &«e  6t>m  defects."  hicluding 
defects  not  specifically  mentioned  Half 
slices  or  broken  slices  styles  that  fall 
into  this  dassification,  shall  not  be 
graded  above  U.S.  Grade  C,  regardless 
of  the  total  score  for  the  product  and  in 
addition,  has  the  following  meanings 
with  respect  to  the  following  styles  of 
canned  pineapple: 

(1)  Half  slices.  Not  more  than  7^ 
percent  by  count  of  the  units  may  be 
excessively  trimmed  but  in  any 
container  having  not  more  than  10  units, 
one  unit  may  be  excessively  trimmed 
and  in  any  container  having  more  than 
10  units,  but  not  more  than  27  tmits,  two 
units  may  be  excessively  trimmed  Not 
more  than  12  V4  percent  by  count  of  the 
units  may  be  blemished  and  seriously 
blemished  but  in  any  container  having 
not  more  than  5  units,  one  unit  may  be 
blemished  or  seriously  blemished  in 
contalnen  having  more  than  5  units,  but 
not  more  than  10  units,  two  units  may  be 
blemished  and  seriously  blemished  and 
in  contalnen  having  more  than  10  units, 
but  not  more  than  32  units,  four  units 
may  be  blemished  and  seriously 
blemished.  Not  more  than  one  unit  in 
containan  of  25  units  or  less,  and  not 
more  than  3  units  in  containere  of  more 
than  25  units,  may  be  mashed. 

(ii)  Broken  slices.  Not  more  than  15 
percent  by  count  of  the  units  may  be 
excessively  trimmed.  Not  more  than 
12Vt  percent  by  cotmt  of  the  units  may 
be  blemished  and  seriously  blemished; 
but  in  any  container  having  more  than 
10  units,  but  not  more  than  32  units,  four 
units  may  be  blemished  and  seriously 
blemished.  Not  more  than  5  percent  by 
count  of  the  units  may  be  mashed. 

(4)  Excessive  defects  means  canned 
pineapple  which  fails  to  meet  either 
"reasonably  free  from  defects"  or  "fairly 
free  from  defects,"  as  applicable  for  the 
style.  Product  that  falls  into  this 
classification  shall  not  be  graded  above 
Substandard  regardless  of  the  total 
score  for  the  product. 


Cj)  Eye  means  the  blossom  cup  of  the 
pineapple  that  is  normally  removed 
during  processing  (see  blemish). 

(k)  Extraneous  vegetable  material 
(EVM)  means  any  objectionable 
vegetable  material  regardless  of  size, 
from  other  than  the  pineapple  fridt 
which  is  harmless. 

(1)  Flavor  and  odor— {I)  Good  flavor 
and  odor  means  that  the  flavor  and  odor 
is  normal  for  canned  pineapple  and  is 
free  from  objectionable  flavon  and 
odora  of  any  kind 

(2)  Fairly  good  flavor  and  odor  means 
that  the  flavor  and  odor  may  be  lacking 
in  good  flavor  and  odor,  but  is  free  from 
objectionable  flavon  and  odon  of  any 
kind 

(m)  Mashed  (in  styles  other  than  cube 
or  crushed)  means  a  unit  that  has  lost  its 
normal  shape  as  evidenced  by  marks  of 
mechanical  injury.  A  unit  that  has  lost 
its  normal  shape  because  of  ripeness 
and  which  bean  no  mark  of  mechanical 
injury  shall  not  be  considered  as 
"mashed" 

(n)  Porosity  means  the  degree  of 
freedom  from  cur  spaces  in  the 
pineapple  unit  that  gives  a  spongy 
textiu*. 

(0)  Sample  unit  size  means  the 
amount  of  product  specified  to  be  used 
for  grading. 

(p)  Shell  means  all  the  outer  layer  of 
the  fruit  that  is  normally  removed  during 
processing  (see  blemish). 

(q)  Tartness  means  the  taste  sensation 
that  is  biting,  sharp,  and  sour  which  is 
characteristic  of  the  pineapple  fruit 

(1)  Excessively  tart  means  that  more 
than  1.35  g  of  add  is  present  in  100  mL 
of  the  drained  liquid. 

(2)  Not  excessively  tart  means  that 
not  more  than  1.35  g  of  acid  is  present  in 
100  mL  of  the  drained  liquid. 

(r)  Trim  means  the  degree  of 
impairment  of  the  pineapple  units  from 
the  paring,  coring,  cutting,  or  trimming 
process. 

(1)  Insignificantly  trimmed  means  any 
trimming  that  is  noticeable  but  of  lesser 
degree  than  slightly  trimmed. 

(2)  Slightly  trimmed  (applies  only  to 
whole,  slices,  or  half  slices  styles) 
means  that  the  portion  trimmed  away 
approximates  3  percent  to  not  more  than 
5  percent  of  the  apparent  physical  bulk 
of  the  perfectly  formed  unit  and  if  such 
trimming  materially  affects  the  normal 
circular  shape  of  the  outer  or  inner  edge 
of  the  unit 

(3)  Excessively  trimmed  in  whole, 
slices,  or  half  slices  styles  means  that 
the  portion  trimmed  away  exceeds  5 
percent  of  the  apparent  physical  bulk  of 
the  perfectly  formed  unit  and  if  such 
trimming  destroys  the  normal  circular 
shape  of  the  outer  or  inner  edge  of  the 
unit  In  broken  slices,  spears,  or  tidbits 


styles  means  that  the  normal  shape  of 
the  unit  is  destroyed  by  trimming. 

(s)  Uniformity  of  size  and  shape  is  not 
scored  for  crushed  style.  The  other  three 
f acton  (color,  defects,  and  character) 
are  scored  and  the  total  is  multiphed  by 
100  and  divided  by  80,  dropping  any 
fractions  to  determine  the  total  score  for 
crushed  style  caimed  pineapple.  For 
broken  slices  style,  this  quality  factor 
may  be  scored  no  higher  than  15  points. 
The  four  factore  (color,  uniformity  of 
size  and  shape,  defects,  and  character) 
are  scored  and  the  total  is  multiplied  by 
100  and  divided  by  95.  dropping  any 
fractions  to  determine  the  score. 

(1)  Radial  axis  in  whole,  slices,  and 
half  slices  styles,  means  the 
measurement  along  the  radius  from  the 
inside  arc  to  the  outside  arc. 

(2)  Length,  (i)  In  tidbits  and  chunks 
styles,  means  the  measurement  along 
the  radius  from  the  inside  arc  to  the 
outside  arc 

(ii)  In  spean  style,  means  the 
longitudinal  measurement  of  the  sptear. 

(3)  No.  8  Sieve  means  the  meshes  of  a 
sieve  designated  in  the  American 
Sodety  for  Testing  and  Materials 
(ASTM)  Standard  E-11,  Standards  for 
Specifications  for  Wire  Cloth  Sieves  for 
Testing  Purposes. 

(4)  Practically  uniform  in  size  and 
shape  means  for  the  following  styles: 

(i)  Whole.  The  maximum  radial  axis 
of  the  cylinder  does  not  exceed  the 
minimiim  radial  axis  of  the  cylinder  by 
more  than  6  mm  (0.25  in).  The  c>lmder 
may  be  cracked  but  not  broken  into 
separate  pieces. 

(ii)  Slices.  The  diameter  of  the  largest 
sUce  does  not  exceed  the  diameter  of 
the  smallest  slice  by  more  than  2  mm 
(0.08  in),  The  thickest  shce  does  not 
exceed  the  thinnest  slice  by  more  than  2 
mm  (0.08  in)  in  thickness.  The  maximum 
radial  axis  of  any  slice  does  not  exceed 
the  minimum  radial  axis  of  the  same 
slice  by  more  than  3  mm  (0.12  in).  The 
drained  weight  of  the  largest  slice  is  not 
more  than  1.4  times  the  drained  weight 
of  the  smallest  slice. 

(iii)  Tidbits.  Not  more  than  7V4 
percent  of  the  drained  weight  may 
consist  of  units  each  of  which  weighs 
less  than  three-fourths  as  much  as  the 
average  weight  of  all  the  untrimmed 
tidbits. 

(iv)  Chunks.  None  of  the  units  may 
have  a  longest  dimension  (along  any 
edge)  greater  than  38  mm  (1.5  in).  Not 
more  than  10  percent  of  the  drained 
weight  consists  of  pieces  weighing  less 
than  5  g  (0.18  oz)  each. 

(v)  Cubes.  Not  more  than  a  aggregate 
of  10  percent  of  the  drained  weight  may 
consist  of  units  of  such  size  that  they 
pass  through  the  meshes  of  a  sieve  with 
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(Vit  In]  tquar*  opcnioga.  «nd  piacas 
wffifiilng  mora  than  3  g  (0.11  ox)  each. 

(v\\  Sptan.  Tb*  unlta  ai«  of 
nibataatlally  aqaal  bngth.  Not  Bor* 
than  10  p«rcant  by  coont  of  the  anita  or 
not  iMf*  Ihaa  ona  mh  to  a  cootalnar  of 
laaa  than  10  onita.  oiay  b«  'eaa  than  IW 
nun  (&7B  hi)  or  raor*  than  46  ram  (1.75 
In)  la  th«  iongaat  adiv  dlm«nak»n  other 
than  tha  loocttudtnal  raeaauraownt  of 
the  apear  The  (katned  weight  of  the 
largeat  ipear  It  not  Bore  than  1.4  tlmea 
the  ¥*«l^t  of  the  wnaUeat  tpear. 

(vii)  HaJfiJic0».  The  dlametw  of  the 
largaat  half  attce  doea  not  exceed  the 
diamatar  of  tha  analleat  half  aiice  by 
more  than  2  rmn  (0.06  In).  The  drahied 
weight  oi  the  largest  half  slice  ia  not 
more  than  17%  tinea  the  drained  wetghl 
of  the  ■nalleal  half  slice  (except  for  an 
occasional  broken  piece  due  to  splitting 
or  aa  occasfaiaai  wiiole  allce  not  quite 
completaly  cut  through). 

(5)  Raaaonably  uniform  m  u*m  and 
ihape  (applies  to  ail  styles  except 
broken  and  cruahed  styiea).  Bxcapt  tor 
half  alicaa  style,  the  appUcabla  styiea  of 
canned  pineapple  that  fall  Into  thte 
classificatioQ.  shall  aot  be  graded  above 
US.  Crada  Bk  reganUeaa  of  the  total 
■coea  for  tha  praduct.  Raaaonably 
uailbrm  ia  ttze  and  shapa  haa  tha 
following  mranings  with  reapact  to 
•  lyle; 

|l)  MTho/e.  Tha  iMxiwM  radial  axia 
of  the  cyltndcr  doea  not  exoeed  the 
mlnlmuai  radial  axis  of  the  cylinder  by 
more  than  10  tnin  (0.31  la^  The  cylinder 
may  be  craciLed  but  not  broken  uito 
separate  pieces. 

(ti)  Slices.  The  diameter  of  the  Largaat 
■lice  does  not  exceed  the  diamater  of 
the  smallest  sii<'a  by  mora  than  3  mm 
|0  12  in).  The  thickest  slice  does  not 
exceed  the  thinneat  slica  by  more  than  3 
nun  (ai2  In)  in  thickness.  The  maximum 
radial  axis  of  any  slice  doea  not  exceed 
the  minimum  radial  axis  of  Ihe  same 
slice  by  more  than  S  ram  (0.^  In).  The 
dramad  weight  of  the  lar((eat  slica  is  not 
more  than  14  times  tha  drainad  weight 
of  the  smallest  slice. 

(lit)  TIdbita.  Not  more  than  W  percent 
of  the  drained  weight  may  cooaial  of 
units  each  of  which  welgba  laaa  than 
ihree-foartha  aa  much  as  tha  average 
weight  of  all  the  untrtmnved  tidbits 

(iv)  Chunks.  None  of  the  anita  may 
have  a  longeat  dimenaion  (along  any 
edge)  greater  than  36  mm  (1.5  in).  Not 
more  man  IS  percent  of  the  drained 
weight  conaiata  of  pieces  weighing  less 
than  B  g  Ml  IB  ox)  each. 

(v)  Cuoam.  Not  more  than  10  percent  of 
the  drafaied  weight  may  conalat  of  units 
of  such  sixe  that  they  peee  through  the 
meahaa  of  a  sieve  with  I  mm  (0.S1  tnj 
square  openinga.  Not  more  than  IS 
pHsrcent  of  the  drained  weight  may 


conaiat  of  pieces  waighiog  more  than  i  g 
(ail  ox)  each. 

(v1)  Sptan.  "na  unlU  aia  of 
reasonably  onlfionn  length.  Not  more 
than  20  percent,  by  count,  of  the  units  or 
not  more  than  one  onlt  hi  a  contalnar  of 
leaa  than  I  unita.  may  be  leaa  than  19 
mm  (0:75  hi)  or  more  than  48  mm  (1.75 
In]  In  the  longeat  edge  dimenaion  athar 
than  the  longitudinal  measurement  of 
the  spear.  The  drainad  weight  of  tha 
largeat  spear  Is  oot  more  than  \A  times 
the  weight  of  the  smaDaat  spear. 

(vii)  HaJfsijcaM.  Tha  diamattf  of  tha 
largeat  half  slice  does  aot  exceed  the 
diameter  of  the  smalleat  half  sUce  by 
more  than  3  mm  (a  12  in).  Tha  thickest 
half  slice  does  not  exceed  the  thinnest 
half  slice  by  more  than  3  mm  ifi.12  in]  in 
thickneaa.  The  drained  weight  of  the 
largeet  half  slice  is  not  more  than  1.75 
times  the  drained  weight  of  the  smallest 
half  slica  (except  for  an  occasional 
broken  piece  due  to  splitting  or 
occasional  whole  slice  not  quite 
completely  cut  through).  Product  that 
falls  within  this  dassificatian  shall  not 
be  graded  above  U.S.  Grade  C. 
regardless  of  the  total  score  for  tha 
product. 

(6)  Fairly  uniform  m  tize  and  afxipe 
(applies  only  to  the  style  of  half  slices) 
means  that  the  units  fail  to  meet  the 
requirements  of  "reaaonably  usiiform  in 
size  and  shape"  and  shall  not  ba  s-aded 
above  U.S.  Grade  C,  regardless  of  the 
total  score  for  the  product  The  drained 
weight  of  the  largest  half  slice  is  not 
more  than  1.75  umes  the  weight  of  the 
smallest  half  slice  (except  for  an 
occaaional  broken  piece  due  to  splitting 
or  an  occasional  whole  slice  not  quite 
completely  cut  through). 

(7J  Not  uniform  m  uza  and  ahape 
(applies  only  to  broken  slices  style] 
means: 

(i)  Not  more  than  10  percent  of  the 
drained  weight  may  consist  of  pieces 
having  an  arc  of  less  than  90  degrees. 

(ii)  Not  more  than  5  percent  of  the 
drained  weight  may  consist  of  pieces 
that  measure  In  thickness  lass  than  8 
mm  (OJl  In)  or  more  than  25  mm  (1  in): 
or  piecaa  that  measure  less  than  19  mm 
(0.75  in)  In  width  aa  measured  from  the 
outer  edge  to  the  inner  edge;  and 

(111)  Not  more  than  5  percent  of  the 
drained  weight  may  conaist  of  broken 
slices  having  an  outsida  diameter 
differtng  by  as  much  as  10  mm  (0.39  In) 
from  thoae  present  In  the  greatest 
proportion  by  weight. 

(8)  Poor  uniformity  of  turn  and  $hap« 
(appUaa  to  all  styles  except  cruahed 
style)  means  canned  pineapple  which 
fads  to  meet  in  some  respect 
"reasonably  uniform  in  slxa  and  shape." 
"falriy  oniform  in  sixe  and  shapa.  or 
"not  uniform  In  size  and  shape."  as 


appUcaUe  for  the  style.  ProdocU  that 
fall  into  this  classification.  shaU  not  be 
graded  abova  Subatandard.  refardlaas 
of  tha  total  scare  for  the  product 

(I)  Unit  means  ona  whole  cylinder, 
slioa,  half  slica,  broken  slice,  spear 
tidbit  chunk,  cube  er  s  specified  weight 
of  cnahad  pinaappie. 


|U.17t4 


I  unit 


Tha  requireaients  for  all  factors  of 
quaOty  and  analysis  are  based  on  the 
foUowtog: 

(a)  Tha  entire  contents  of  a  conUiner, 

(b)  A  rapresantative  portion  of  the 
contents  of  a  contafaier. 

(c)  A  combination  of  the  contents  of 
two  or  mora  containers  of  tha  same 
item:  or 

(d)  A  represents tive  portion  of 
proceeeed  product  stored  or  held  in  bulk 
containers. 


IU.1715 

Cat-out  requirements  for  hquid 
packing  media  in  canned  pineapple  are 
not  incorporated  in  the  grades  of  the 
flniahwd  product  since  sirup  or  any  other 
liquid  medium,  as  such,  is  not  a  factor  of 
quakty  fcr  the  purpoaes  of  these  grades. 
The  "cut-out"  Brix  meaaurementa.  as 
applicable  to  tha  reapective 
designations,  ar«  as  toUows: 

Tabl£  I — Pacxinq  Med«a  Desigmatiohs 


Bni 


22*  or  mar*,  but 
no<  fnof*  Sian 
35* 


142.1714    niof 


forcruahad 


(a)  The  standard  of  fill  of  container  for 
canned  cruahed  pineapple  is  s  fill  of  not 
less  thaa  90  percent  of  tha  total  water 
capacity  of  tlia  container.  Crushed  style 
canned  pineapple  that  doea  not  meet 
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this  requtteuiant  is  "Below  Standaitl  in 
FW.- 

(b)  The  recommended  fill  of  container 
for  canned  pineapple,  other  than 
crushed  style  canned  pineapple,  is  not 
incorpotated  ia  the  grades  of  the 
fmished  product  since  fill  of  container, 
as  such.,  is  not  a  factor  of  quality  for  the 
purposes  of  these  grades.  It  is 
recommended  that  each  contauoar  of 
canned  pineapple  of  all  styles  except 
crushed  style  canned  pineapple  be  as 
full  aa  practjcabie  without  hnpamnent 
of  quality  and  that  the  product  and 


packing  medium  occupy  not  less  than  90 
percent  of  the  volume  of  the  container. 


S  80.1717 

carmatf  cniahad  pinaappla. 

(a)  General.  The  minimum  drained 
weights  fior  crashed  style  canned 
pine^ple  are  not  incorporated  in  the 
grades  of  Ae  finished  product  since 
drained  weight  is  not  a  factor  of  quality 
for  the  purpose  of  these  grades: 
however,  minimum  drained  weights  for 
crushed  style  canned  pineapple  other 
than  "heavy  pack"  or  "solid  pack"  are 
standards  of  quality,  and  minimum 
drained  wei^ts  for  crushed  style 


"heavy  pack"  and  "solid  pack"  canned 
pineapiHe  are  stmdards  of  identity 
under  die  Federal  Food  Drug,  and 
Cosmetic  Act  Crushed  style  canned 
pineapple,  other  than  "heavy  pack"  or 
"solid  pack",  which  is  less  than  63 
percent  of  the  net  weight  of  the  contents 
of  the  container  is: 

(1)  Below  standard  in  quaUty.  good 
food — not  high  grade;  or 

(2)  Below  standard  in  quality, 
containa  excess  hquid 

(b)  The  minimum  drained  weights  for 
crushed  canned  pineapple  are  shown  in 
Table  n  of  this  sectiorL 


Table  U— Minimum  Drahheo  Wbghts  for  Crushed  Style  Canned  Pineappit 


Other  tian  "liaevy  pack"  or  "aoid  pack" 


Xaevy  pack"  oushed 


"SoUpwk-  ouatMS. 


Any  Containar  Siaa. 


Dralaad  fruit  not 
waii^it,  ol  nst 


than  63  parasnt.  t>y 


Drained  fruit  not  \am 
IMS  thsn  78 
contents. 


than  73  percent  but 
by  nvoiyht.  ot  net 


Oainad  friat  not 
n0(  contents 


78 


§52.1711 


than  cruahad  atyla 


(a)  There  are  no  recommended 
drainad  weight  minimiiin«  for  whole 
style  canned  pineapple  sinee  fill  for  this 
style  is  based  on  volume. 

(b)  General  Tha  reconmiended 
minimum  drained  weights  for  canned 
pineapple  in  styles  other  than  crushed 
and  whole  an  baaed  on  equalization  of 
the  product  15  days  or  more  after  the 
product  has  been  canned.  The 
recommended  minimum  drained  weights 


for  canned  pineapple  in  styles  other 
than  crushed  and  whole  are  not 
incorporated  in  the  grades  of  the 
finished  product  since  drained  weight  is 
not  a  factor  of  quality  for  the  purposes 
of  these  grades. 

(c)  Method  for  ascertaining  drained 
weight  in  canned  pineapple  (including 
canned  crushed  pineapple).  The  drained 
weight  is  determined  by  emptying  the 
contents  of  a  container  upon  a  United 
States  Standard  No.  8  circular  sieve  of 
proper  diameter  so  as  to  distribute  the 
product  evenly,  inclining  the  sieve 


shgfatly  to  facilitate  drainage,  and 
al^wing  to  drain  for  two  minutes.  The 
drained  wet^t  is  the  wei^t  of  the  sieve 
and  pineapple  less  the  weight  of  the  dry 
sieve.  A  sieve  8  inches  in  diameter  is 
used  for  the  equivalence  of  No.  3  size 
cans  (404  X  414)  and  smaller,  and  a 
sieve  12  inches  in  diameter  is  naed  for 
containers  larger  than  the  equivalent  of 
the  No.  3  size  can. 

(d)  Recommended  minimum  drained 
weights  of  canned  pineapple  in  styles 
other  than  crushed  style  are  shown  in 
Table  III  of  this  section. 


Table  ill— Recommended  Minimum  Drained  Weights  for  Styies  of  Canned  Pineapple  Other  Than  Crushed  or  Whole 

Style 


ContaSwr  OMignsfian 


Container  Dimension 


Style 


WIS) 
Oens«y 
14-  Brix 
or  ffiore 


w\a> 

denear 

last  Vmti 

14'  Bm 


No  1  Ftal.. 
8  cs  Taa„.. 
211  Cyl 

No.  IV. 

Na  1W 

Mol  2 

No.  2W 

Na  10 

Na  10 

Na  10 

Na  10 


(inohee) 

307  X  203 

21 1  X  304 

211  X  414 

401  X  207.5. 

307  X  309 

307  X  400 _ 

401  X  411 

e03  X  700 

803  X  700 

803  X  TOO... 
803  X  TOO... 


All  styles.... 
Alstylas._ 
Alstytar- 
Alslytoe.... 
ASstyles..- 
Mi  sffyioft.. ...«..»<• 

AH  slytat 

Chunks,  TKt)ils.. 

SKoee 

Half  slicae  and  Broken  slioes„ 
Cutwe 


4.9 

4.7 

5.0 

4S 

77 

74 

a  7 

8.2 

94 

es 

^z^ 

11  7 

17S 

170 

657 

636 

61.5 

595 

62.5 

80.5 

67.4 

641 

(e)  Conformance  with  the 
recommended  minimum  drained  weights 
for  canned  pineapple  other  than  crushed 
style  is  determined  by  averaging  the 
drained  weights  from  all  the  containers 


which  are  representative  of  a  specific  lot 
and  such  lot  is  considered  as  meeting 
the  minimum  drain  weight 
recommendations  if  the  following 
criteria  are  met: 


(1)  The  average  of  the  drained  weights 
from  all  of  the  containers  in  the  sample 
meets  the  recommended  drained  weight 

(2)  One-half  or  more  of  the  containers 
meet  the  recommended  drained  weight 
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(3)  Th«  drained  weighta  from  the 
container*  which  do  not  me«l  the 
recommended  minimum  drained  weight* 
are  within  the  rang*  of  variabihty  for 
good  commencal  practice 

IS2.1719     QrwlM. 

(a)  US  Grade  A  is  the  quahty  of 
canned  pineapple  that  meets  the 
appHcable  requirements  of  Tables  IV 
and  VII 

(b)  U  S.  Grade  B  is  the  quahty  of 
canned  pineapple  that  meets  the 
applicable  requirements  of  Tables  IV 
and  VU 

(c)  U  S.  Cirade  C  is  the  quality  of 
canned  pineapple  '.hrtt  meets  the 
applicable  requirements  of  Tables  V  and 
VI 

(d)  Substandard  is  the  quahty  of 
canned  pineapple  that  fails  to  meet  the 
requirements  for    U  S.  Grade  B"  or  "U  S 
C '■  as  applicable  for  the  style 

fS2.l720    FMrtora  of  QuaMy  wwl  sneiyaia. 

(a)  The  grade  of  a  'ot  of  canned 
pineapple  is  based  on  evaluation  and 
analysts  of  the  product  for  the  following 
scoreable  quality,  and  non-scoreable 
quality  and  analytical  factors 

(1)  Color, 

(2)  Uniformity  of  size  and  shape 
(except  crushed  style); 

(3)  Defects. 

(4)  Character 

(5)  Flavor  and  ixlor  and 

(6)  Tartness 

(b)  The  relative  importance  of  each 
scoreable  quality  factor  is  expressed 
numerically  on  the  »t;ale  of  0  to  100  The 
maximum  numl)er  of  points  that  may  be 
^lven  eai  h  factor  is: 


QuaM>  Factors 


\xtfx — 

UntwirvTy  o(  tiz*  snd  ihaps 

DsfKts 

0<«f«ct«r        


To«i  9cor».. 


X) 
20 

» 
30 

100 


means  24.  25,  or  28  points)  and  the  score 
points  shall  be  prorated  relative  to  the 
degree  of  excellence  for  each  scoreable 
quality  factor. 

)S2.1721     Requlrwnenta  tor  Qnidee 

Table  iV— Canned  PiN(EAPf>LE— Whole,  Sljces,  Spears,  Tidbits.  Chunks.  Cubes 


determined  for  each  factor  and 
expressed  numerically.  The  numerical 
range  for  the  rating  of  each  factor  is 
inclusive  (for  example,  24  to  28  points 


Tabi^  VI    Cawncd  Pineapple— Half  Suces 


Cotor. 


Uni«orTn%  Of  Stas  and 


QuaMV  Factor* 


Factor  DMorvaor 


Qrads 


Soor*  PoM  Rang* 


Cotor. 


UiKtormttv  o*  Sen  srv)  Sfwpa 


Ottkmam 


Ovactw.. 


ToM  Soora  (Ranoa) 


Flavor  and  Odor 


uooa 

Raaaonatifir  Good 

Poor  

Ptacac^  UnMorm  

Poor  L)r<onrt«y 

RaMorMWr  Ftm 

Liicsas*'*  

Qood                  

HaasonaMy  Good 

Poor  __ . — 

(A)  .-...„ 

(B) 

(SSTD). 

tA). 

(B) 


27-30 

24-26' 

0-23« 

1d-20 
1»-17' 

(SSTD) .1  0-15' 

(AJ .|  18-20 

(Bl j  1»-17' 

(SSTD)  I  0-15' 

(A) 27-30 

(B) 

(SSTD) 

lA) - 

(B) 

(SSTD) 

(A)  - 

(B) 

(SSTD)  

(A) 

(8) 

(SSTD) 


Charactar- 


24-26 
4  0-23* 
90-100  poMs 
80-80  povK* 
0-79  poims 
Good 

FaatyOood 
on  F»e*or 

Not  Dicsss*>s<>r  Tan 
Not  E]gaaa»i'i^Tarl 
T»1 


Totsf  Sooia  (Range) . 

Flavor  and  Odor 

Ta 


Good., 


naasonahfy  Good  ■ 
Ft«rQo8d 


Fiirty  UnMonn  — 
Pmt  Uiifuriirily.. 


FairtyFra*.. 


Qood.. 


Good. 


FaMyGood. 
Poor 


Qra«B 


(Q 

(SSTD>. 

(C) 

(SSTD) .. 

(O 

(SSTD).. 

(Q 

(S6T0).. 


(SSTO). 

(O. 

(SSTD). 

(O 

(SSTD_ 


27-30' 
24-afl> 
21-23 » 
0-20' 

is-ao> 

16-17' 

14-15' 

(V-2D« 

1S-20' 

18-17' 

14-15' 

0-13* 

27-30' 

24-26' 

21-23' 

&i20' 

70-100  poinis 

0-60  poMs 

Good  or  Fairly  Good 

OfTRavor 

Not  Eaoaaai»a(y  Tart 

ExcassMaly  Tart 


■  Cannol  tw^jFadad  abOM  U.S  Grade  C  ragarJtoss  of  Iha  tolaf  score  lor  «ia  product 

*C:annat  ba  graded  sbewa  Subslandant  ragardtaa*  o(  the  total  soow  lor  tta  product 


<  Cwvm  ba  graded  Mwwa  U  S  Grade  B. 
•CvvvK  b«  gradK]  atxwa  SUialandarTt 


Table  VIL— Canned  Pineapple— Crushed 


of  tw  total  aoora  lor  tta  product 
o(  tw  total  soora  tor  *•  product 


Table  V— Canned  Pineapple— Broken  Suces 


QuaMy  Factor* 


Factor  Daaotpaon 


Qrad* 


Soora  Po>il  Rang* 


Coiof . 


Good. 


Qood. 


uratormay  Ot  Sen  and  Snap* 


Datacts 


Fatrty  Qood 

Poor 

Not  Unilomi  — 
f^aor  LMIormily.. 


(Q 


(SSTD) 

(C) 

(SSTD) 


— f-    -- 


Oaractat 


Falrty  Fraa 

Ejciaai 
Qood  . 


Totai  Soora  (Ranga)  • 


flavor  and  Odor 


Good. 


(SSTD) 


Favty  Qood 
Poor      


27-30' 
24-26' 
21-23' 
0-20" 
14-15' 
0-13' 
18-20' 
16-17' 
14-15' 
0-13" 
27-30' 
24-26' 
21-23' 
O-20' 

00-100  ponts 
80-69  povita 
(SSTD) i  0-79  pout* 

(A)  ;  Good 

(B)  I  Fa»>  Good 
(SSTD)  j  Ofl  Flavor 

(A)  - I  Not  Exoaasivaly  Tart 

(B)   

(SSTD)  


(SSTD) 

-i«A) 

(B).. 


Sooia  poiM  ranga 


27-30 

24-26' 

0-23* 

18-20 

16-17' 

0-15  « 

27-X 

24-26' 

0-231 

90-100  poinia 

80-89  points 

0-79poirtt8 

Good 

Fairly  Good 

Off  Flavor 

Not  ExcassMety  Tart 

Not  Excessiveiy  Tart 

Excasaively  Tart 


>  Cannal  ba  graded 

>  Cannot  be  Tadad 
•  To  Hatsw^s  • 

total  «  WMWpSiS  by  100 


by  80.  dnnana  any  fracbona. 


of  ttte  total  acorefor  ttie  product 
Of  Iha kxal  acopa  tor  itaapnxhieL 

(Cotor.  Defects,  and  Character)  are  scored  and  the 


Excaaarvoiy  Tart 


Ic  )  The  essential  variations  within 
each  st:oreabie  quality  factor  are  so 
described  thut  the  vtilue  may  be 


>  Omw*  ba  »ad«l  abova  U  S  Grade  C.  ragardtaas  ot  iha  total  soora  tar  Iha  protkxl 
■  Cwmot  ba  yaOad  *wva  Subelandard.  ragardlaaa  o<  ma  total  ao —  *-  —  -—•-' 
•  To  JataiiiMH  ma  total  aoora.  Iha  loi»  tacior*  (Cotor.  Unaormay, 
Iha  lotM  ■  iT«i«ptad  by  '00  and  !»«Jed  by  96  <»oppng  any  tracbona. 


9S2.1722    Swnptetin. 

The  sample  size  used  to  detennine 
whether  canned  pineapple  meets  the 
requirements  of  theae  standarcb  shall  be 
as  specified  in  the  sampling  plans  and 
procedures  in  the  "Regulations 
Governing  Inspection  and  Certification 
of  Processed  Fruits  and  Vegetables, 
Processed  Products  Thereof,  and  Certain 
Other  Processed  Food  Products"  (7  CFR 
52.1  through  52.83). 


9SZ1723    Lot  quaMy  and  analytical 
rxjutremanli. 

A  lot  of  canned  pineapple  is 
considered  as  meeting  the  quahty  find 
analytical  requirements  if: 

(a)  The  requirements  specified  in 
TeSles  IV  through  VII,  as  appUcable,  are 
met  and 

(b)  The  sampling  plans  «id 
procedures  in  7  CFR  52.1  through  52.83 
are  met. 


Dated:  March  7. 19M. 
I.  Patrick  BoyU, 
Administrator. 

[FR  Doa  80-6606  Filed  5-10-88;  &45  am] 
MJJNacooE  s4ie-e>-« 


7CFR  Part  933 

[Dodwt  Na  AO  FIV  S7-1;  AMS-FV-8S-104] 

StrawbBfrte*  Grown  In  Rortda; 
TTmlnaUoti  ot  Pi  oc— dingi  to 
FormulatB  a  Marteting  Agraainant  and 
Ordar 

AQENCV:  Agricultural  Marketing  Service 
USDA. 

ACTION:  Termination  of  proceedings  and 
withdrawal  of  proposed  rule. 


:  This  notice  announces 
termination  of  proceedings  to 
promulgate  a  proposed  marketing 
agreement  and  ordCT  program  for 
strawberries  grown  in  Florida. 
Termination  is  baaed  on  results  of  a 
referendum  of  strawberry  producers 
conducted  by  USDA  frtjm  August  17-31. 
1986. 

DATE  Termination  of  proceedings  to 
promulgate  the  proposed  mai4(eting 
agreement  and  order  is  effective  March 
13, 1989. 
FOit  PUftTNER  mFORMAnON  COfTTACT: 

John  Toth  or  Wilham  PimenlaL  Fruit  and 
Vegetable  Divisioa  USDA/AMS.  P  O 
Box  2276.  Winter  Haven.  Florida  33M3. 
telephone  (813)  299-4770;  or  Tom 
Tichenor.  Marketing  Order 
Administration  Branch.  Room  2531 -S. 
P.O.  Box  96456,  Washington.  DC  20090- 
6456.  telephone  (202)  475-393a 
SUPPiaiEMTARV  INPOfMSATKNC  Prior 

documents  in  this  proceeding  include 
the  following:  The  Notice  cd  Hearing 
was  issued  May  6, 1987,  and  published 
in  the  Federal  Register  (52  FR  17581)  on 
May  11. 1987.  An  Extension  of  Time  for 
Filing  Briefs  was  issued  July  13, 1987, 
and  pubhshed  in  the  Federal  Register  (S2 
FR  28369)  on  July  21. 1987,  A 
Recommended  Decision  and 
Opportunity  to  File  Written  Exceptions 
to  the  Proposed  Marketing  Agreement 
and  Order  was  issued  March  1,  1988  and 
published  in  the  Federal  Regist«  (5.3  FR 
7194)  on  March  7,  198a  A  Decision  and 
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Referendum  Order  on  Proposed 
Marketing  Axreement  and  Order  waa 
laiued  |uly  25.  1968.  and  publiahed  In  the 
Fmdmni  Refiatar  (53  FR  28642)  on  July 
29.  1988 

Thii  admmiitrative  action  ta  governed 
by  the  proviaiona  of  Section  558  and  557 
of  Title  5  of  the  United  States  Code  and 
therefore  la  not  subject  to  the 
requlrementa  of  Executive  Order  12291 
and  Departmental  Regulation  1512-1. 

PrsUmliiary  SUIaiiMnt 

Thia  action  ia  laaued  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  aa  amended  (7  U  S.C  901-674  et 
acq  \.  hereinafter  referred  to  aa  the 
"Act."  and  the  applicable  ruJea  of 
practice  and  procedure  governing 
formulation  of  marketing  agreementa 
and  ordert  [7  CFR  Part  900).  The 
propoaed  marketing  agrvement  and 
order,  hereinafter  referred  to  collectively 
aa  the  "Order."  were  formulated  on  the 
record  of  a  public  heartng  held  May  27- 
28.  1967.  In  Valrico.  Florida  to  consider 
the  propoaed  Marketing  Order  No.  933 
1  propoaed  7  CFR  Part  933]  regulating  the 
handling  of  itrawbemea  grown  In 
Ronda  The  Notice  of  Heartng 
contained  the  propoaed  order  submitted 
by  the  Flortda  Strawberry  Crowera 
Aaaociation. 

Upon  the  basia  of  evidence  introduced 
at  the  heanng  and  the  record  thereof, 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS).  on  March  1. 
1988.  filed  with  the  Hearing  Qerk.  U  S. 
Department  of  Agrtcultiu^.  and 
Recommended  Decision  containing  a 
notice  of  opportunity  to  file  written 
exceptions  thereto  by  Aprtl  6,  1968. 
Three  exceptions  were  (lied. 

The  Decialon  and  Referendum  Order 
was  issued  July  25.  1968,  directing  that  a 
referendum  among  Flortda  strewberry 
producers  be  conducted  durtng  the 
pMsruxi  August  17-31.  1968.  The 
referendum  was  conducted  by  the  Fruit 
and  Vegetable  Division  s  Southeast 
Regional  Marketing  Field  Office  in 
Winter  Haven,  Flortda.  m  accordance 
with  7  Cl-Tl  Part  900  4<J1-  407  governing 
priH;«Hiures  for  conducting  referenda 
concerning  marketing  orders  The  Act 
requires  that  a  proposed  marketing 
order  must  be  approved  by  either  at 
least  twolhirda  of  the  producers  voting 
In  a  referendum,  or,  by  producers  of  at 
least  two- thirds  of  the  volume  of  the 
commodity  represented  m  the 
referendum 

Findings  and  Conclusioaa 

The  proposed  order  did  not  rec.elve  a 
two  ihinis  favoratjie  vols  of  all  those 
voting   A  total  of  142  valid  ballots  were 
cast  in  the  referendum  Of  these,  75 
ballula,  or  54  percent,  favored  the 


proposed  order  while  66  ballots,  or  46 
percanU  opposed  the  order. 

Tha  proposed  order  also  did  not 
receive  the  required  two-thirds 
favorable  vote  of  the  volume  of 
strawberrtes  produced  by  those  voting. 
A  total  production  volume  of 
strawberries  produced  by  those  voting. 
At  total  production  volume  of  6.511  J02 
flats  was  represented  by  those  voting. 
Of  this  volume.  3.701.648  flats,  or  57 
percent  of  the  total  volume,  was 
produced  by  those  favoring  the  order 
and  2.809.355  flaU  or  43  percent  of  the 
total  volume,  was  produced  by  those 
opposed  to  the  order 

Testimony  presented  st  the  hearing 
Indicated  that  there  are  estimated  to  be 
between  130  and  160  Florida  strawberry 
producers.  A  total  of  142  completed 
ballots  Indicates  a  large  percentage  of 
producers  took  part  in  the  referendum. 

Therefore,  based  on  the  results  of  the 
referendum,  the  proceedings  to 
promulgate  the  proposed  Marketing 
Order  No.  933  regulating  the  handling  of 
strawberries  grown  In  Florida  and 
hereby  terminated,  and  the  proposed 
rule  is  withdrawn. 

Ust  of  SubHcto  in  7  CFK  Port  tS3 

Ma^ieting  agreement  and  order. 
Straw bemes,  Rortda 

Dated:  March  &  lOM. 
Robsrt  Uaflgnrf. 

Deputy  AsMittanl  Secntary  Marketing  and 
Inspection  Senrioe*. 
(FR  Doc  m~tM4  FU«i  9-10-flB:  8:46  am] 


Fanners  Horn*  AdmlnMratton 
7  cm  Pwts  1901.  196A,  Mid  1990 

Monprom  WeMowei  Cwpotetlcoa  Loen 
end  Qrant  ProQrani 

AOnscr  Farmers  iiome  Adnunistration. 

USDA. 

ACnosc  Proposed  rule 


The  Farmers  Home 
Administration  (Fra>iA)  is  proposing  to 
amend  the  Agency's  policiea  and 
procedurea  govemix\g  the  Nonprofit 
National  Corporationa  Loan  and  Grant 
Program.  The  intended  effect  of  this 
action  Is  to  reorganize  and  supplement 
the  existing  intenm  regulation  for  better 
understanding  by  both  FmHA  and  the 
public  and  then  to  publieh  the  rule  as  a 
final  rule,  also  to  clarify  wording, 
correct  inconsistencies,  and  where 
applicable,  to  delete  obsolete  matenal 
and  update  references  in  other  program 
regulations. 

DAT1:  Comments  must  be  received  on  or 
before  Apnl  12.  1988, 


Submit  written  comments, 
in  duphcate.  to  the  Office  of  the  Chief, 
Directives  and  Forms  Management 
Branch.  Farmers  Home  Administration. 
U.S.  Department  of  Agriculture,  Room 
634A.  South  Agriculture  Building.  14th 
and  Independence  Avenue  SW., 
Washington.  DC  2026a  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  work  hours  at  the  above 
address.  The  collection  of  Information 
requirements  contained  in  this  rule  have 
been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Submit  any 
comments  *.o  the  Office  of  Information 
and  Regulatory  Affairs.  Offlce  of 
Management  and  Budget  Attention: 
Desk  Officer  for  the  Farmers  Home 
Administration.  Washington.  DC  22053. 


TOR  nrnnmn  meomukitOM  contact: 
Susan  G.  Wieferich.  Senior  Loan  Officer, 
Program  Management  Branch. 
Community  Facilities  Division.  Farmers 
Home  Adminisbratioa  U.S.  Department 
of  Agriculture,  Room  6320,  South 
Agriculture  Building.  14th  and 
Independence  Avenue  SW., 
Washington.  DC  20250:  telephone  (202) 
382-1490. 


Airr 


note 


dassiffcaliaa 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  in  Department  Regulation 
1512-1.  which  implements  Executive 
Order  12291,  and  has  been  determined 
to  be  nonmajor.  The  proposed  action  is 
not  likely  to  result  in  any  of  the 
following:  (a)  An  annual  effect  on  the 
economy  of  tlOO  million  or  more,  (b)  a 
ma)or  Increase  in  costs  or  prices  for 
consumers,  individual  Industries, 
Federal.  State  or  local  government 
agencies,  or  geographic  regions,  or  (c) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets 

Eoviroomental  Impact 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G.  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significanUy  affecting  the  quahty 
of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1989.  Pub 
L  91-190.  an  Environmental  Impact 
Statement  is  not  required. 


Intargovemmental  Review 

This  program  is  listed  in  the  catalog  of 
Federal  Domestic  Assistance  under  No. 
10.434  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
Intergovemmental  consultation  with 
State  and  local  officials  (7  CFR  3015. 
Subpart  V.  48  FR  29112.  June  24. 1983). 

Regulatory  Flexibility  Act 

FmHA  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  the  action  will  not 
affect  a  significant  number  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.a  CGI). 

Background 

Section  1323  of  the  Food  Security  Act 
of  1985  (Pub,  L  9»-198)  established  a 
program  whereby  guaranteed  loans  and 
grants  are  made  available  to  nonprofit 
national  corporations  (NNC's)  which  in 
turn  provide  financial  and  tedinical 
assistance  to  rural  businesses  for  the 
improvement  of  business,  industry  and 
employment  in  rural  areas. 

A  first  interim  rule  was  published  in 
the  Federal  Register  (51  FR  34928)  on 
September  30, 1988.  and  invited 
comments  for  30  days  ending  October 
30, 1988.  Nine  comments  were  received. 
As  a  result  of  these  comments  and  of  a 
statute  (RJ.  738— Continuing 
Resolution),  wrhich  amended  the 
enabling  legislation,  a  second  interim 
rule  was  published  in  the  Federal 
Register  (52  FR  25586)  on  July  8, 1987, 
and  invited  comments  for  30  days 
ending  August  7, 1967.  No  comments 
were  received  and  the  program  was 
subsequenUy  implemented,  although  a 
final  rule  was  never  published. 

The  second  interim  rule  could  be 
pubbshed  as  a  final  rule  with  minor 
modifications.  However,  the  majority  of 
the  changes  which  are  necessary  if  the 
program  is  to  function  effectively  and 
efficienUy  can  only  be  included  in  the 
instruction  by  means  of  a  proposed  rule. 
With  the  advice  of  the  Office  of  General 
Counsel  (OCC).  FmHA  has  decided  to 
proceed  with  a  proposed  rule. 

This  proposed  rule  will  reorganize  and 
supplement  the  instruction  for  better 
understanding  by  both  FmHA  and  the 
public,  clarify  wording,  correct 
inconsistencies  and,  where  applicable, 
delete  obsolete  material  and  update 
references  in  other  program  regulations. 
The  changes  will  result  in  more  efficient 
service  to  the  public,  while  continuing  to 
protect  the  Government's  interest 

A  summary  of  the  proposed  major 
changes  are  as  follows: 


(1)  Subpart  E  of  Part  1901  will  be 
amended  to  reference  Subpart  G  of  Part 
1980  of  this  chapter. 

(2)  Subpart  A  of  Part  1955  will  be 
amended  to  reference  Subpart  G  of  Part 
1980  of  this  chapter. 

(3)  Subpart  G  of  Part  1980  includes  the 
following  proposed  revisions: 

(a)  Section  1980,605  includes 
definitions  for  affiliate,  recipient 
project  loan  agreement  operating 
agreement  technical  and  financial 
assistance. 

(b)  Section  1980.606  redefines 
eligibility  requirements  for  an  NNC. 

(c)  Section  1980.612  clarifies  equal 
opportunity  and  nondiscrimination 
requirements, 

(d)  Section  1980.614  clarifies  the 
eligible  purposes  for  which  financial 
assistance  can  be  used, 

(e)  Section  1980.615  expands  and 
clarifies  the  ineligible  purposes  for 
which  financial  assistance  cannot  be 
used  including  a  new  restriction  on 
refinancing  of  recipient  creditors. 

(0  Section  1980.628  includes  the  grant 
agreement  requirement  that  if  a 
guaranteed  loan  is  not  closed  v^thin  180 
days  of  receipt  of  a  grant  then  FmHA 
may,  at  its  option,  demand  repayment  of 
the  original  principal  amount  of  the 
grant  with  interest 

(g)  Section  1980.641  includes  a  filing 
deadline  for  loan  guarantee  and  grant 
appUcations. 

(b)  Section  1980.642  redefines  the 
priorities  that  will  be  used  in  selecting 
the  applicants  who  will  receive 
guaranteed  loans  and  grants. 

(i)  Section  1980.643  redefines  the  items 
which  constitute  a  complete  application 
package. 

U)  Section  1980.645  clarifies  FmHA 
actions  in  reviewing  the  application 
package. 

(k)  Section  1980.646  clarifies  the  loan 
guarantee  and  grant  approval/fund 
obligation  process. 

(1)  Section  1980.647  redefines  the  items 
which  are  necessary  for  the 
preguarantee  review,  including  specific 
items  which  must  be  covered  by  the 
loan  agreement. 

(m)  Section  1980.648  redefines  the 
items  which  are  necessary  to  close  a 
loan  guarantee  and  grant 

(n)  Section  1980.654  clarifies  the 
process  for  disbursement  of  loan 
guarantee/grant  fimds. 

(o)  Section  1980.656  consolidates 
reporting  requirements  for  the  loan 
guarantee. 

(p)  Section  1980.658  clarifies  field  visit 
requirements  for  the  loan  guarantee. 

(q)  Section  1980.670  claiifies  servicing 
requirements  for  defaults. 

(r)  Section  1980.671  clarifies  servicing 
requirements  for  liquidations. 


(s)  Section  1980.672  clarifies  ser\-icing 
requirements  for  protective  advances. 

(t)  Section  1980.697  clarifies  servicing 
requirements  for  bankruptcies. 

(u)  Section  1980.698  includes  the  loan 
guarantee/grant  program  under  the 
appeals  process  contained  in  Subpart  B 
of  Part  1900. 

List  of  Subjects 

7  CFR  Part  1901 

Civil  rights.  Compliance  renews.  Fair 
housing,  Minority  groups. 

7  CFR  Part  1955 

Liquidation  of  loans,  Acquisition. 
Foreclosure,  Government  acquired 
property. 

7  CFR  Part  1980 

Loan  programs — Nonprofit 
corporations.  Grant  programs — 
Nonprofit  corporations. 

Accordingly.  FmHA  proposes  to 
amend  Chapter  XVm.  Title  7,  Code  of 
Federal  Regulations,  as  follows: 

PART  1901— PRCXaRAIMtELATEO 
INSTRUCTIONS 

1.  The  authority  citation  for  Part  1901 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C  1480,  40 
U.S.C.  442;  5  U.S.C.  301;  42  U.S.C.  2942;  7  CFR 
2.23;  7  CFR  2.70. 

Subpart  E— OvH  Rights  CompUancc 
Requirements  *C* 

2.  In  S  1901.204.  paragraph  (a)(22)  is 
added  and  paragraphs  (d)(1).  (d)(3)(iv). 
(d)(5).  (e)(2)(ii).  and  (f)  are  revised  to 
read  as  follows: 

$1901.204    Compiance  reviews. 

(a)  *  •  • 

(22)  Nonprofit  National  Corporations 
grants. 
•        •        *        t        • 

(d)  •  •  • 

(1)  Designation  of  Compliance  Review 
Officer  The  State  Director,  except  for 
Technical  Assistance  and  Training 
grants  (Pub.  L  99-198)  and  Nonprofit 
National  Corporations  grants.  vr.I! 
designate  the  Comphance  Re\iew 
Officer  for  recipient  organization. 
County  Supervisors  may  be  designated 
only  if  they  have  received  approved 
compliance  review  training.  Otherwise, 
the  Comphance  Review  Officer  must  be 
a  member  of  the  State  staff.  For 
Technical  Assistance  and  Training 
grants  and  Nonprofit  National 
Corporations  grants,  the  Assistant 
Administrator  for  Community  and 
Business  Programs  will  designate  the 
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ConplUnoa  Rcvtew  OtDtomt  for  radptant 
organlzabaas. 

•  •  *  t  4 

(3)-   •   • 

(hr)  Tachnical  AMi«Uno*  and 
TrainiiM  grmnU  (Pub.  L  0B-1M)  and 
NaoproAl  National  Corpora  Hona  grants. 
The  Compliance  Review  Offlcar  will 
record  in  the  running  record  InfomatlOD 
obtained  during  the  compliance  review 
and  the  determination  of  ractpienl'a 
compilanca  or  noncompliaoca.  A  report 
will  be  prepared  and  tent  to  tlks 
AMiatant  Adminiatrator.  Community 
and  Bualneaa  Programa,  for  each 
recipient. 

•  •         •         •         • 

(5)  Forwanling  noncompliance  report 
The  State  Director  will  ae«  that  tha 
n-porta  are  complete.  If  the  recipient 
waa  found  In  aoncompltanoa.  tike  8tata 
Director  will  imoiadlatriy  aand  a  cop^r  ol 
the  report  to  the  Admlnislrator. 
Attention:  Equal  Opportunity  OfUcer, 
with  action  propoaad  to  bring  the 
rt^cipient  into  compliance.  For  Technical 
Assistance  and  Training  grants  and 
Nonprofit  Natiooal  Corporatioaa  graota. 
the  Aaslatant  Administrator,  Caminunity 
and  Business  Programs,  will  eend  a  copy 
of  tha  report  to  tha  Equal  Opportunity 
Officer 

•  •  a  •  • 

(2)  •    •    • 

(li)  Technical  Assistance  granta. 
Technical  Assistance  and  Training 
grants  (Pub.  L  99-198)  and  Nonprofit 
National  Corporations  grants.  The  initial 
compliaoca  review  will  ba  coodocted 
before  the  grant  is  closed. 

•  •         •         •         • 

(f)  State  Office  summary  reports.  Tha 
Slate  Director  will  keep  a  list  of  all 
compliance  reviews  conducted  during 
the  reporting  year  so  aa  to  acheduia  each 
year's  reviews.  The  State  Director  will 
submit  a  copy  of  this  list  to  the 
Administrator,  Attention:  Equal 
Opportunity  Office,  no  later  than  July  31 
of  each  year  Recipientj  found  In 
noncompliance  will  also  be  listed  on  the 
summary  report.  Exhibit  B  la  a  sample 
report.  For  Technical  Assistance  and 
Training  grants  and  Nonprofit  National 
Corporations  grants,  the  Ajsistant 
Administrator.  Community  and  Business 
Programs,  will  submit  a  summary  report 
using  Exhibit  B  of  this  subpart  as  a 
guide,  to  the  F^jual  Opportunity  Officer 
by  fuly  J1  of  each  year. 

PART  1M5— PROPCRTY 
UANAQEMENT 

3  The  authority  atation  for  Part  1965 

ci  ntinuea  to  read  as  follows: 


AatkaOtr  7  U.S.a  IMft  43  VS.C.  M«k  S 
U  S.C  sot  7  cm  LZ22&  7  CFt  2J0. 


mada  by  the  Fannera  Home 
Adoinietratkai  (FbHA)  to  nonprafit 
natkjoaj  oorporabana  (NNC). 


I  by  Real  Eatale  and 
Aoquiaraon  of  Real  and  CtMllal 


4.  Section  ISSS.t  la  revised  to  read  as 
follows: 


|1t66.1 

This  sabpart  dalagataa  aalWjrfty  and 

prescribes  procedures  for  the  Ikjoidatlon 
of  Farmers  Hona  AdmhiiatraBon 
(Fm>iA)  loana  idantiflad  in  1 19B&J  of 
this  sabpart  and  acquisition  of  ptoparty 
by  voluntary  convejranca  to  tha 
Government,  by  foreclosure  of  security 
Instnunents,  by  exerdsa  of  the 
Covemment's  redemption  rights,  and 
certain  other  actiotts  which  r«sult  In 
acquisition  of  property  by  the 
Govemment.  When  PmHA  electa  to 
Hquidata  a  guaranteed  loan  other  than 
Business  and  Industrial  (B&I]  and 
Nonprofit  National  Corporations  (NNC) 
under  the  contract  of  guarantee,  the 
liquidation  will  be  completed  according 
to  this  subpart.  Liquidations  of 
guaranteed  BAI  and  NNC  loons  will  be 
effected  upon  dlrectluii  from  the 
Assistant  Administrator,  Community 
and  Business  Programs.  For  Community 
Programs  and  insured  BAI  and  NNC 
actions  invohrlng  loans  secured  by  other 
than  real  or  chattel  property,  such  loans 
will  be  handled  in  acccntlance  with  the 
provisions  of  this  subpart  which  do  not 
deal  specifically  with  real  or  chattel 
property.  Prior  to  liquidation  these  cases 
will  be  submitted  to  the  National  Office 
for  prior  review  and  guidance. 
Community  Pro-am  loana  sold  without 
Insurance  by  the  PmHA  to  the  private 
sector  will  be  serviced  in  the  private 
sector  and  will  not  be  servkad  under 
this  subpart  The  provisions  of  this 
subpart  are  not  applicable  to  such  loans. 
Future  changes  to  this  subpart  will  not 
be  made  applicable  to  such  loans. 

PART  1990— QCNCRAL 

6.  The  authority  citation  for  Part  1060 
continuea  to  read  as  follows: 


Autfaasttr  7  DSC.  1«a»  42  U  S.C.  1460:  S 
V  S  C.  301.  7  CFR  UX  7  CFIR  ITtt 

6.  Subpart  G  is  amended  by  revising 
II  1980.801  through  1980.7aoa  removing 
and  reserving  Appendix  B,  and  adding 
Appendix  D  to  read  as  follows; 

Subpart  O-Monproflt  Nationai 
Corporaaene  Loen  and  Orawt  Ptogiam 


liMoaoi 

This  subpart  prescribes  the  polldas 
snd  procedures  for  processing  and 
servicing  guaranteed  loans  and  grants 


The  ob)ective  of  this  prx>gram  is  to 
improve  buataasa.  industry  and 
amploymant  spedflcally  the  direct 
retention  and/or  creation  of  jobs  in  rural 
areas.  This  program  Is  expected  to 
stimulate  and  encourage  loan 
guarantees  and/or  grants  made  by 
pubUc  or  prlrate  organizations  to  NNCs, 
which  will  affiliate  with  State  rural 
developoMnt  and  finance  organlzatlona 
to  deliver  a  program  of  financial  and/or 
technical  aaalstance  to  local  bnslneaaes 
(redpienta).  The  finds  generated  by  this 
program  are  intended  to  stimuUta 
innovative  business  and  entrepreneurial 
practices  and  to  assisi  in  tha 
diveralfioatlon  of  tfaa  acoooay  in  nval 
areas.  It  te  antklpated  thet  beatneaaea 
assisted  through  this  prograa  will,  to  the 
martwnna  extent  practlcabU,  provide 
servlcee  to  tbe  farm  oooaBaaity.  provide 
opportunities  for  employinent  for 
displaced  fann  familiea.  and  sappteieent 
farm  family  income  throogh  tha  oae  ol 
farm  labor  and  products. 

IIMOaos    Prograra  admMatraOon. 
The  Administrator  for  FmHA  is 
responsible  for  the  administration  of  tbe 
program  and  may  redelegale  duties  and 
responsibilies  as  authorized  in  thia 
subpart  to  appropriate  FmHA 
employees.  The  Assistant 
Admbiistrator.  Community  and  Business 
Programs,  is  the  contact  person  for 
processing  and  servicing  activities. 

I1M0J04    Ailialiiseadiis  provtsjaws. 

Certain  sections  of  this  subpart 
contain  a  reference  to  Appendix  A — 
Administration  Provisions.  Appendix  A 
of  this  sebpart  providea  PmHA 
peraonnel  «vitii  directions  on  bow  to 
process  and  adoiinlster  loan  guarantee 
and  grant  program.  This  Infonnation  la 
not  conaideTed  as  msterial  tha  piibhc 
needs  to  know  in  order  to  obtain  tha 
benefit  of  program  assistanca.  Appendix 
A  is  not  pabliahed  in  tbe  Fedaral 
Ragialar  nor  ia  it  contained  in  the  Code 
of  Federal  Regolatians  (CFR). 
fRafar  to  Appendix  A  to  Subpart  C— 
AdminlatraUva  Proviaioos.) 

{iMOJOfi    DefMtlona 

(a)  Affiliate.  A  state  rural 
development  and  finance  origanization. 
profit  or  nonprofit  which  has  the 
authority  to  do  business  in  part  of  all  of 
one  or  mora  states.  Altbou^  the 
affiliate  is  a  separate  and  distinct  legal 
entity  from  the  fWC,  the  afilliate  is  not 
precluded  from  being  a  legally  organized 
subsidiary  to  the  NNC.  An  affiliate  may 


also  be  a  lender  as  defined  in  paragraph 
(c)  of  this  section. 

(b)  Application.  A  reference  to  Form 
FmHA  1980-60,  "Application  for  Loan 
Guarantee"  and  supporting 
documentation.  The  NNC  applicant  uses 
this  form  to  apply  for  both  the  loan 
guarantee  and  the  grant  Part  A  is 
completed  by  the  NNC  applicant  Part  B 
is  completed  by  the  proposed  lender. 

(c)  Financial  assistance.  A  loan  to  a 
recipient  Tbe  recipient  loan  funds  are 
derived  in  part  from  the  loan  guarantee 
and/or  grant  funds  made  available  by 
FmHA  to  the  NNC. 

(d)  Lender.  The  lender  is  the  public 
agency  or  private  organization 
(including  financial  institutloiu  such  as 
insurance  companies)  which  is  to 
process  and  service  the  loan  to  the  NNC 
guaranteed  by  PmHA  under  the 
provisions  of  this  subpart  The  lender  is 
the  legal  entity  which  along  with  the 
IsfNC  applicant  requests  the  loan 
guarantee  from  FmHA. 

(e)  Loan  agreement.  An  agreement 
which  defines  the  working  relationship 
between  the  [vfNC  and  an  FmHA 
approved  lender,  including  the 
conditions  under  which  the  lender  will 
make  and  service  the  FmHA  guaranteed 
loan  to  the  NNC.  The  loan  agreement  is 
subject  to  FmHA  review  and 
concurrence. 

(f)  Nonprofit  National  Corporation 
(NNC).  The  legal  entity  which  receives 
FmHA  guaranteed  loan  and  grant  funds 
for  the  purpose  of  improving  business, 
industry,  and  employment  opportimities 
in  rural  areas. 

(g)  Operating  agreement.  An 
agreement  which  defines  the  working 
relationship  between  the  NNC  and  its 
affiliates.  The  agreement  is  subject  to 
FmHA  review  and  concurrence.  An 
affiliate  may  execute  an  operating 
agreement  with  more  than  one  NNC. 
Likewise,  an  NNC  may  execute  an 
agreement  with  more  than  one  affiliate 
per  State.  As  a  result  part  or  all  of  a 
particular  State  may  be  served  by  one  or 
more  affiliates  and/or  NNCs. 

(h)  Principals.  An  officer,  director, 
stockholder,  other  owner  or  individual 
(including  immediate  family  members) 
and/or  any  parent  subsidiary  or 
affiliate  which  is  directly  involved  in  the 
operation  and  management  of  that  legal 
entity. 

(i)  Project.  The  specific  proposal  for 
which  the  recipient  (local  business) 
seeks  financial  and/or  technical 
assistance  from  the  rtlNC. 

(j)  Recipient.  The  legal  entity  (local 
business),  profit  or  nonprofit  receiving 
financial  and/or  technical  assistance 
through  the  efforts  of  the  NNC,  under 
the  provisions  of  this  subpart. 


(k)  Rural  area.  All  areas  of  a  State 
that  are  not  included  within  any  city 
having  a  population  of  twenty  thousand 
or  more  as  determined  by  the  Secretary 
of  Agriculture  according  to  the  latest 
decennial  census  of  the  United  States. 

(1)  State.  Any  of  the  fifty  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Somoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

(m)  Technical  assistance.  A  problem 
solving  activity  performed  for  the 
benefit  of  the  recipient  by  the  NNC  and/ 
or  others  (including  the  affiliate). 
Technical  assistance  is  paid  for  with 
grant  funds,  made  available  by  FmHA  to 
the  I>4NC  .  FmHA  will  determine 
whether  a  specific  activity  qualifies  as 
technical  assistance. 

{1900.606    NNC  eigibUlty. 

To  be  eligible  for  this  program,  an 
applicant  must  fulfill  the  following 
criteria: 

(a)  Be  a  nonprofit  corporation  in  good 
standing  and  legally  authorized  to 
conduct  business  in  at  least  three  States. 

(b)  The  general  purpose  of  the 
corporation  as  stated  in  its 
organizational  documents  (e.g.,  articles 
of  incorporation),  must  include  the 
stimulation  of  business,  industry,  and 
employment  opporhmties  in  rural  areas. 

(c)  Be  legally  authorized  to  borrow 
and  to  lend  money  in  at  least  three 
States,  as  well  as  to  give  and  to  accept 
security  for  said  monies. 

(d)  Have  written  approval  by  the 
govemora  of  at  least  three  States  in 
which  the  NNC  intends  to  administer  a 
loan  program. 

(e)  Possess  a  recent  audit  conducted 
by  an  independent  public  accountant 
which  demonstrates  that  the  NNC  has 
the  financial  solvency  and  resources 
necessary  to  carry  out  the  intent  of  this 
program. 

S1M0.607    CmieneNp  requirements. 

(a)  NNC.  At  least  51  percent  of  the 
memberehip  of  any  fvlNC  or  51  percent  of 
the  outstanding  interest  in  any  f^C 
must  be  owned  by  those  who  are  either 
citizens  of  the  United  States  or  reside  in 
the  United  States  after  being  legally 
admitted  for  permanent  residence. 

(b)  Recipient.  At  least  51  percent  of 
the  memberehip  of  any  recipient  or  51 
percent  of  the  outstanding  interest  in 
any  recipient  must  be  owrned  by  those 
who  are  either  citizens  of  the  United 
States  or  reside  in  the  United  States 
after  being  legally  admitted  for 
permanent  residence. 


§  1980.60S    Case  and  Identfflcatlofl  (ID) 
numliera. 

(a)  FmHA  case  number.  The  case 
number  will  be  the  NNCs  Internal 
Revenue  Service  (IRS)  tax  number 
preceded  by  the  FmHA  State  and 
County  Code  Numbers.  The  case 
number  will  be  used  on  all  FmHA  forms. 

(b)  ID  number  of  lender.  The  lender's 
IRS  tax  number  will  be  used  as  its  ID 
number  in  correspondence  and  on 
FmHA  forms  relating  to  the  loan 
guarantee. 

1 1980.609    Useoffonna. 

FmHA  forms  will  be  used  as  indicated 
by  this  subpart  Otherwise,  lenders  and 
IWCs  should  use  their  own  Torms. 
mortgages,  security  instruments  and 
other  agreements,  provided  such 
documents  do  not  contain  any 
provisions  that  are  in  conflict  or  are 
inconsistent  with  the  provisions  of  this 
subpart  All  forms  and  legal  documents 
executed  by  the  NNC  should  carry  the 
NNCs  corporate  seal. 

{  1980.610    li  iterpovei  nn»entat  review. 

Tlie  NNCs  recipients  are  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  The  intergovernmental  review 
process  is  further  described  in  Subpart ) 
of  Part  1940  of  this  chapter,  available  in 
any  FmHA  office. 

(a)  NNC  applicant.  The  approval  of 
Form  FmHA  1980-60  is  not  subject  to 
intergovernmental  consultation. 

(b)  Recipient.  Unless  the  State  point 
of  contact  for  intergovernmental 
consultation  elects  to  limit  or  to 
eliminate  the  intergovernmental  review 
in  writing,  the  point  of  contact  must  be 
notified  of  each  technical  assistance 
activity  and  each  loan  to  be  received  by 
each  recipient  under  this  subpart  within 
that  State.  Notification  can  be  in  tiated 
by  the  NNC  by  the  affiliate  or  by  the 
recipient  The  NNC  wrill  submit  to  the 
FmHA  State  Office  copies  of  the 
notification  to,  and  the  comments  from, 
the  State  point  of  contact  The  FmHA 
State  Office  will  determine  if 
compUance  with  Executive  Order  12372 
has  been  demonstrated  and  if  so.  will 
then  forward  an  appropriate  notification 
to  the  FmHA  National  Office.  The 
National  Office  must  receive  State 
Office  clearance  on  the 
intergovernmental  review  process 
before  it  authorizes  the  NNC  and/ or  the 
lender  to  advance  funds  to  that 
recipient  In  those  instances  where 
FmHA  determines  that  comments  from 
the  point  of  contact  cannot  be 
accommodated,  the  FmHA  State  Office 
will  provide  the  point  of  contact  with  a 
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timely  cxpUnatlon  of  Um  b««U  far  it* 
deciiion.  FmllA  will  not  Implemeat  Ita 
declaino  (or  IS  dayi  afUr  thia  pdnt  of 
contact  r«c«ivu  tn«  txplanabon.  uai«a« 
unuaual  circumaUnce*  make  tha  15-day 
waiting  period  unreaaoaabla.  Tha 
explanation  will  b«  In  wriUng  and  may 
be  tupplemflnted  by  taUphone,  meeting 
or  othef  telecommunication. 

I  lMa.ai1    timliowiiiemB*  raaulrBwienta. 

(a)  General.  Lhileaa  rpeciflcally 
modified  by  thla  tection.  the 
rfquirementa  of  Subpart  G  of  Part  1940 
cf  thla  chapter  apply  to  thia  aubparl 
Although  the  purpoae  of  the  program 
e°tiibtl«hed  by  thla  subpart  is  to  Improve 
b  islnesa.  Industry  and  employment  In 
rtiral  arvaa,  thla  purpoae  la  to  be 

a^  hleved.  to  the  extent  practicable, 
without  adversely  affecting  Important 
f.irmlands  and  forest  lands,  prime 
rangelands,  wetlands  and  (loodplaLns. 
Therefore,  prospective  lenders,  NNCa 
and  reciplenta  must  consider  the 
potential  environmental  Impacta  of  their 
Hpphcations  at  the  earliest  planning 
images  and  develop  plana  and  protect* 
(.'.at  mlnlmue  the  potential  to  adversely 
irpact  the  environment. 

(b)  NNC  applicant.  Am  part  of  Form 
FinllA  1980-00  and  wben  required  by 
S  ibpart  C  of  Part  1940  of  thla  chapter, 
l.'.e  NNC  applicant  must  provide  a 
cmpleted  Form  FmllA  1940-20, 
"Request  for  Pjivironmpntal  Informatlan. 
U  r  each  recipient  for  which  the 
8;'<pllcant's  plan  proposes  financial 

a  -sistance,  as  defined  in  |  1980.006(c)  of 
t.'^  IS  subpart.  FmHA  will  review  the 
1  impleto  application  arui  initiate  a 
C!Iass  11  environmental  asaesament.  This 
assessment  will  focus  on  the  potential 
cumulative  Impacts  of  the  projects  aa 
vsfll  as  any  environmental  concema  or 
problema  that  art  associated  with 
indlvldtml  projects  that  can  be  identified 
at  this  tune  from  the  information 
siibmittfd.  Decause  neither  the 
C(impletion  of  the  Class  11  environmental 
a^seaament  nor  the  approval  of  the 
application  ia  an  FmllA  conunitment  to 
the  uae  of  funds  for  a  specifk  project 
and  becauae  auch  funda  can  eventnaUy 
be  used  in  several  Statea.  no  public 
notiflcatian  requirementa  for  a  Claaa  U 
asseaament  will  apply  to  tiie  application. 
The  affected  public  has  not  been 
sufficlentiy  identified  at  thta  sUga  of  the 
FmflA  review.  Should  an  appUcation  be 
approved,  each  recipient  to  be  aaalated 
would  underjio  the  applicable 
environmental  revi«w  and  pubbc 
notification  requirementa  tn  Subfvart  C 
of  Part  1940  of  thla  chapter  pnor  to 
FmKA'a  canaent  to  flnaadai  aaalatanca 
for  that  recipient.  PmllA  will  prepare  an 
Elnvlronjnental  Impact  Statement  for  any 
applicatkm  where  Hnandal  aaaiatance  ia 


a  ma)ar  Federal  action  datarmined  to 
have  a  aignificanl  effect  on  the  quabty 
of  tha  human  nivironfBanL  Tadtniril 
asaiatanca  ia  conaidared  ■  catagcrtcal 
excluaiofl  under  FmHA't  envtrtmnantal 
review  proceaa.  However,  aa  further 
spedfWd  in  Subpart  C  oi  Part  1940  of 
this  chapter,  tha  NNC  in  tha  procaaa  of 
providing  technical  asslatance.  zzHut 
consider  the  potential  environmental 
Impacts  of  the  recommendations 
provided  to  the  recipient. 

(c)  Recipient.  Once  the  loan  guarantee 
has  been  cloeed  and/or  the  grant 
agreement  executed,  the  NNC  will 
submit  to  the  FmHA  State  OfBce.  when 
required  by  Subpart  G  of  Part  1940  of 
this  chapter,  a  properly  completed  Fom 
FmHA  1940-2a  executed  by  each 
recipient  for  which  the  NNC  Intenda  to 
provide  financial  aaalatanca  aa  defined 
by  i  1980.605(c)  of  thia  subpart.  TYm 
FmllA  Slate  Office  will  complete,  for 
each  recipient,  the  environmental 
review  required  by  Subpart  C  of  Part 
1940  of  thla  chapter  Appropriate 
notification  will  then  be  transmitted  to 
the  FmliA  National  Office.  The  National 
Office  must  receive  State  Office 
clearance  on  the  environmental  review 
process  before  it  can  authorize  a 
commitment  of  financial  assistance  to 
the  recipient  by  tha  NNC  and/or  the 
lender. 

I  19«0.«13    Equal  opporiwilty  and 
nondtoonnynaclon  requkemanta. 

(a)  The  Federal  Equal  Credit 
Opportunity  Act  prohibila  credltora 
(e  g..  the  lender,  the  NNC.  and  the 
FmHA)  from  discnmmating  against 
credit  applicants  on  the  baau  of  race. 
color,  religion,  national  origin,  sex. 
manLal  statua.  age  and  physical  or 
mental  handicap  [provided  that  the 
credit  applicant  has  the  capacity  to 
enter  Into  a  binding  contract). 

(b)  EixecuUve  Order  11248  provides  for 
equal  employment  opporunity  without 
regard  to  race,  color,  religion,  aex,  or 
national  origin  and  the  elimination  of  all 
facilities  segregated  on  the  basis  of  race, 
color.  reUgioa  or  natiooal  origin  on 
construction  work  financed  by  FmHA 
involving  a  construction  contract  of 
more  than  tlO.OOO.  To  comply  with 
Executive  Order  11248.  the  NNC 
applicant  will  be  required  to  execute 
Form  FmHA  400-1,  "Equal  Opportunity 
Agreement,"  prior  to  receipt  of  a  loan 
guarantee  and/or  grant.  The  recipient. 
as  defined  by  f  1980.80M))  of  this 
subpwrt.  %rill  be  required  to  execute 
Form  FmHA  400-1  prior  to  receipt  of 
financial  aaaiatance.  aa  defined  by 

I  ig80.808(c)  of  thia  subpart. 

(c)  Title  VI  of  the  Qvil  RighU  Act  o/ 
1964  statea  that  no  peracm  in  tha  United 
States  shall  on  the  ground  of  race,  color, 


or  national  origin,  be  exdodad  frotn 
participation  in,  be  denied  tha  benefita 
of,  or  be  aub^actad  to  diaoiminatioa 
under  any  program  or  activity  receiving 
Federal  financial  asaiatanca.  In 
compliance  with  thia  Act  tha  NNC 
applicant  will  be  required  to  execute 
Form  FmHA  400-4,  "Aisuranca 
Agreement"  prior  to  receipt  of  a  loan 
guarantee  and/or  grant  The  recipient 
as  defined  by  f  10eaeO5{j)  of  this 
subpart  will  be  required  to  execute  Ponn 
FmHA  400-4  prior  to  receipt  of  financial 
assistance,  aa  defined  by  i  1980.aO5(c) 
of  this  subpart. 

(d)  For  complete  details  on  equal 
opportunity  and  diacriminatlon 
requirements,  including  the  conduct  of 
compliance  reviews  (grant  only),  refer  to 
Subpart  E  of  Part  1901  of  this  chapter. 

(Refer  to  Appendix  A  to  Subpart  G — 

Adminlstrabva  Praviaiona) 

11980.813    Taehnkai  aaalstanea. 

Technical  aaaiatance.  a«  defined  by 
I  1980.e05<m)  of  this  subpart  is  a 
problem  solving  activity  performed  for 
the  benefit  of  the  recipient  by  the  NNC 
and/or  others  (e.g.  the  affiliate).  Grant 
funds  may  be  used  to  pay  for  the  actual 
cost  of  providing  a  specific  technical 
service  to  a  recipient  Market  research, 
product  testing,  financial  feasibility.  axKl 
management  development  are 
conaidered  examples  of  problem  solving 
activities,  as  opposed  to  such  activities 
as  the  acquiaition  of  physical  aaszta, 
debt  repayment,  the  provision  of 
working  capital,  and  loan  closing 
expenses.  FmHA  will  determine 
whether  a  specific  activitiy  qualifies  aa 
technical  aaaiatance.  It  ia  expected  that 
technical  assistance  wUl  be  provided 
only  when  necessary  to  ensure  project 
success.  However,  the  actr^l  provision 
of  technical  assistance  does  not 
necessarily  mean  that  a  loan  to  the 
recipient  will  follow 

{  198asi4    Financtat  aaalatanca— slIolMa 
purposaa. 

Financial  assistance,  as  defmed  by 
i  ig8a806(c)  of  this  subpart,  must  be 
used  by  the  NNC  to  aaaist  recipienta  in 
projects  which  will  improve  buainea*. 
industry  and  employment  in  rural  areaa. 
and  meet  tha  objectivea  of  ihia  program 
as  stated  in  f  1980.602  of  this  subpart. 
Financial  aaaiatance  to  the  redpienta 
may  be  ua«d  for,  but  la  not  limited  to: 

(a)  Busineaa  and  induatrial 
acquisitions,  construction,  conversion, 
enlargement  repair,  modemlxation,  or 
development  cost 

(b)  Purchasing  and  development  of 
land,  easements,  rights-of-way.  building, 
facilities,  leases,  or  materiala. 


(c)  PurdiaaiBg  of  equtpaient.  leaadiold 
improvementa.  marhiiiory  or  aapiriias. 

(d)  PoUutioa  coBtrol  and  abatemeat 

(e)  Transportatiaa  aarvicea  incklental 
to  induatrial  davelo|MiiaiiL 

(0  Startup  operating  costa  and 
working  capitaL 

(g)  Sites  tor  houaing  davelopment 
provided  tke  cooimuBity  demonatratea  a 
need  for  additional  houaing  to  prevent  a 
loaa  of  jobs  in  the  area,  or  to  houaa 
f  amiliea  moving  to  the  araa  aa  a  residt  of 
new  employment  opportunitlea. 

(h)  Aaaiatance,  other  than  for  working 
capital  or  debt  refinanciiig.  for  meat 
processing  facilities  and  integrated  meat 
and  poultry  opera  dooa.  Aaaiatance  may 
not  be  for  agricultural  production  aa 
defmed  in  9  1080.615(g)  of  thia  aabparL 
However,  recipients  which  are  ia  Uie 
busineaa  of  procesaing.  maiicetlBg,  or 
packaging  of  agriculttiral  producta,  aa 
well  aa  agricultural  production,  may  be 
eligible  for  assistance  for  that  portion  of 
the  btrainess  other  than  agricultural 
prodoction.  provided  (he  agricuhural 
prodnction  aspect  is  separate  from  the 
rest  of  the  business;  e.g..  the  production 
aspects  are  handled  throo^  separate 
legal  business  entities  or  through 
maintenance  of  the  accounting  system  in 
such  manner  as  to  clearly  identify  the 
use  of  and  future  accounting  of  the 
assistance  proceeds  and  operatioo  of 
the  buainesa. 

(i)  Aquaculturc  iiirkMting 

conservation,  developnient  and 
utilixatioa  of  water  for  aquaculturc. 
Aquacukmv  means  the  culture  or 
husbandry  of  aquatic  aninala  or  plants 
by  private  industry  for  commercial 
purposes  including  the  culture  and 
growing  of  fish  by  private  industry  for 
the  purpose  of  granting  or  augmenting 
publicly-owned  or  regulated  stock  of 
fish. 

(j)  The  growing  of  mushrooms  or 
hydroponics. 

(k)  Commercial  nurseries  primarily 
engaged  in  the  production  of  ornamental 
plants  and  trees  and  other  nursery 
products  such  as  bulbs,  florists'  greens, 
flowers,  shrubbery,  flower  and 
vegetable  seeds,  sod  the  growing  of 
vegetables  from  seed  to  the  transplant 
stage. 

(1)  Protect  forestry  which  includes 
establishments  prtaiarily  engaged  in  the 
operation  of  timber  tracts,  tree  farms, 
forest  nurseries,  and  related  activitiea 
such  as  reforestation. 

(m)  For  the  recipient  only.  Interest 
(imdndiiig  interest  on  interim  financing) 
during  the  period  before  die  first 
principal  payment  becomes  due  or  the 
facility  becomes  income  producing, 
whichever  occurs  first 

(n)  Industrial  sites  or  parks,  provided 
there  exists  current  and  firm  written 


canmitments  from  businesses  to  locate 
in  the  paiiL,  which  wMl  adequately  and 
diiecdy  retain  and/ or  oeate  )oba. 

(o)  Feasibility  studies. 

(p)  ReasonaUe  fees  and  charges  to  the 
red^ent  only  aa  spedficaDy  listed  in 
this  paragraph.  Authorized  fees  include 
loan  packa^ng  fees  and  loan  closing 
costs,  environmental  data  collection 
fees,  and  otlier  professional  fees 
rendered  by  professionals  generally 
licensed  by  individual  State  or 
accreditation  associations,  such  as 
Engineers.  Architects,  Lawyers, 
Accountants,  and  Appraisers.  The 
amonnt  of  fee  will  be  what  is  reasonable 
and  customary  in  the  community  or 
region  where  the  recipient  is  located 
For  example.  ArEfaitects  and  Engineers 
customarily  charge  fees  based  on  a 
percentage  of  estimated  project  costs. 
Lawyers,  Accoontants,  and  Appraisers 
customarily  charge  for  services  on  an 
hourly  basis.  Any  fees  for  proCessional 
or  expert  services  are  to  be  fully 
docamented  and  justified  on  Form 
FmHA  1980-60.  The  fees  and  charges 
referred  to  in  this  paragraph  may  be 
funded  only  from  loan  proceeds  and  are 
subject  to  review  and  concurrence  by 
FmHA. 

(q)  Subject  to  the  limitations  defined 
in  i  1980615  (e)  and  (f).  of  this  subpart 
refinancing  recipient  creditors  may  be 
allowed  in  connection  with  viable 
projects,  when  it  is  determined  that 
refinancing  is  necessary  to  create  and/ 
or  retain  jobs  or  when  it  is  necessary  to 
convert  short-term  debt  into  longer  term 
d^t  to  allow  the  recipient  to  improve  its 
cash  flow  position  in  soch  a  manner  that 
the  recipient  can  expand  to  provide 
additional  employment  o{^)ortunities. 

91980.815    RnancM  ■■Sistance    Ine8q«>le 
purpoees. 

Finencial  assistance,  as  defined  by 
S  1980.S05(c]  of  this  subpart  may  not  be 
used  by  the  fJNC  for  the  following: 

(a)  To  pay  the  NNC's  own  salaries  for 
office  or  clerical  assistance,  NNC 
administrative,  transportation,  or 
publication  costs  and  e^qsenses. 

(b)  For  distribution  or  payment  to  the 
owners,  partners,  shareholders,  or 
beneficiaries  of  the  recipient  or 
members  of  their  families  when  such 
persons  will  retain  any  portion  of  their 
equity  in  the  project 

(c)  For  assistance  to  government 
employees,  military  personnel  or 
principals  or  employees  of  the  hn^C  who 
are  directors,  officers  or  have  ownership 
or  hold  stock  in  the  business. 

(d)  For  the  transfer  of  ownership  of 
the  recipient  unless  the  loan  will  keep 
the  business  from  closing,  at  prevent  the 
loss  of  employment  opportunities  in  the 


area,  or  provide  e3q>anded  job 
opportunities. 

(e)  To  refinance  aeditors  in  excess  of 
the  market  value  of  the  ooUateraL 

(0  To  refinance  a  recipient  creditor  if 
the  recipient  creditor  ia  the  affiliate,  a 
lender,  or  the  NNC  aa  defined  in 
i  1980.605  (a),  (d).  and  (f)  of  tfau  aubpart 
or  if  the  recipient  creditor  ia  an  agency 
of  the  Federal  Government 

(g)  For  agricultural  prodoction.  which 
meana  the  cultivation,  prodoction 
(growing),  and  harveating.  either  directly 
or  through  integrated  opcrationa  of 

agricultmal  products  (crops,  animala, 

birds  and  marine  life  either  for  fiber  or 
food  for  consumption),  and  tlw  dispoaal 
or  marketing  thereof:  and  the  rainng. 
housing,  feeding  (including  commercial, 
custom  feedlots),  breeding,  hatching, 
control  and/or  management  of  farm  and 
domestic  animals. 

(h)  For  any  legitimate  business 
activity  when  more  than  10  percent  of 
the  annual  gross  revenue  is  derived  from 
legalized  gambling  activity. 

(i)  For  any  illegal  project  activity. 

(j)  For  hotels,  motels,  tourist  homes  or 
convention  centers. 

(k)  For  any  tourist  recreation  or 
amusement  facihty,  induding  ski  areas 
and  scenic  gondolas. 

(l)  For  finandng  community  antenna 
television  services  or  related  fadhties. 

(m)  Charitable  and  educational 
institutions,  churchea,  organizations 
affihated  with  or  sponsored  by 
churches,  and  fraternal  organizations. 

(n)  For  any  project  in  a  dty  or  town 
with  a  population  in  excess  of  twenty 
thousand  as  determined  by  the  latest 
decennial  census. 

(o)  For  any  otherwise  eligible  project 
that  is  in  violation  of  either  a  Federal. 
State  or  local  environmental  protection 
law  or  regulation  or  an  enforceable  land 
use  restriction  unless  the  finanaal 
assistance  required  will  result  in  curing 
or  removing  the  violation. 

Si  1980.818  tbrough  1980.820    [Raaarredl 

91980.621    AvalaMtty  of  other  crecIL 

The  inability  to  obtain  credit  from 
other  sources  is  not  a  reqtiirement  for 
assistance  under  this  subpart 

|1980J2a    UmitaUona  on  FmHA 


(a)  FmHA  guaranteed  loan  and/or 
grant  funds  will  not  be  used  to  finance 
more  than  75  percent  of  the  total  cost  of 
a  redpient's  project  The  total  combined 
outstanding  FmHA  assistance  from  all 
programs  may  not  exceed  $500,000  to 
any  one  recipient  The  difference 
between  the  total  fnY>jed  cost  and  the 
funds  provided  by  FmHA  most  come 
from  other  sources  of  finandng  and/or 
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NNC  or  recipient  contrlbutloni.  In  no 
event,  will  grant  and/or  guaranteed  loan 
fundi  from  the  NNC  program  exceed 
(300,000  to  any  one  recipient  during  that 
recipient!  lifetime 

(b|  Normally,  the  percentage  of 
guarantee  will  be  80  percent  or  less,  but 
never  mora  than  90  percent. 

(c)  Once  PmHA  has  released  grant 
funds  or  has  authorized  the  release  of 
guaranteed  loan  funds,  in  amounts  equal 
to  the  grant  or  loan(i)  guaranteed  by 
PmHA.  as  applicable,  the  requirements 
Imposed  on  the  NNC  under  this  subpart 
shall  not  be  applicable  to  any  new 
protects  thereafter  financed  by  the  NNC 
Such  new  projects  shall  not  be 
considered  as  being  derived  from 
Federal  funds. 


|1MIL«23    Tfwi 

(a)  Documentation.  The  Interest  rate 
and  term  of  the  guaranteed  loan  must  be 
specifically  documented  and  justifled  on 
Form  Fm>iA  1980-60  or  on  an  addendum 
to  the  form  at  the  time  the  application  Is 
submitted  to  PmHA.  Interest  rate  and 
term  will  be  subject  to  PmHA  approval. 

(b)  Interest  role.  Interest  rates,  fixed, 
variable  or  a  combination  of  the  two, 
will  be  negotiated  between  the  lender 
and  the  NNC  applicant.  Interest  rates 
will  be  those  rates  reasonably  and 
customarily  charged  loan  recipients  In 
similar  circumstances  In  the  ordinary 
course  of  busmess. 

(c)  Interest  rate  changes. 

(1)  Any  change  in  the  Interest  rate 
between  the  date  of  issuance  of  the 
commitment  for  guarantee  and  the  date 
of  Issuance  of  the  loan  guarantee  must 
be  fully  justiHed  in  writing  and  is 
subject  to  Pm>lA  review  and  approval. 

(2)  A  variable  interest  rate  must  be  a 
rate  that  is  tied  to  s  base  rate  published 
perlodlcially  in  a  recognized  national  or 
regional  financial  publication 
specifically  agreed  to  by  the  lender  and 
the  NNC  applicant  on  Form  PmHA  1980- 
00.  The  interest  rate  must  rise  and  fall 
with  the  selected  base  rate.  Changes  In 
the  rate  cannot  be  retroactive  and  can 
be  made  no  more  often  than  quarterly 
Floors  and  ceilings  un  variable  interest 
rates  will  be  allowed  at  the  option  of  the 
NNC. 

(3)  The  NNC  and  the  lender  may 
effect  a  pwrmanent  reduction  in  the 
interest  rate  of  the  PmHA  guaranteed 
loan  at  any  time  during  the  bfe  of  the 
loan  upon  written  agreement  between 
the  two  parties.  PmHA  must  be  notified 
by  the  lender,  in  writing,  within  ten 
calendar  days  of  the  change. 

(t|  A  fixed  rate  cannot  be  changed  to  a 
vanable  rate  unless  the  variable  rate 
has  a  ceiling  which  is  less  than  the 
original  fixed  rate. 


(ii)  A  variable  rate  can  be  changed  to 
a  reduced  fixed  rate. 

(4)  No  Increases  In  interest  rates  will 
be  permitted  under  the  PmHA  loan 
guarantee  except  the  normal 
fiuctuatlons  In  PmHA  approved  variable 
Interest  rate  loans. 

(d)  Term.  The  maximum  time 
allowable  for  final  maturity  for  an 
PmHA  guaranteed  loan  is  ten  yean. 

(e)  Promissory  note.  (1)  The  lender 
must  incorporate  within  the  variable 
rate  promissory  note,  a  provision  for 
adjustment  of  payment  installments 
coincident  with  an  interest  rata 
adjustment.  This  will  assure  that  the 
outstanding  principal  balance  is 
properiy  amortized  within  the 
prescribed  loan  maturity  to  eliminate 
the  possibility  of  a  balloon  payment  at 
the  end  of  the  loan.  Balloon  payments 
are  not  permissible  for  any  financial 
assistance  provided  to  either  an  NNC  or 
a  recipient  under  this  program. 

(2)  The  lender  is  responsible  for  the 
legal  documentation  of  Interest  changes 
by  an  allonge  attached  to  the 
promissory  note(s)  or  any  other  legally 
effective  amendment  of  the  rate(s); 
however,  no  new  note  may  be  Issued. 

(3)  In  a  final  loss  settlement,  when 
qualifying  rate  changes  wera  made  in 
accordance  with  paragraph  (c)(3)  of  this 
section,  the  Interest  will  be  calculated 
for  the  periods  the  given  rates  were  In 
effect  except  that  Interest  claimed  on  a 
loan  which  originated  at  a  variable  rate 
can  never  exceed  the  amount  which 
would  have  been  eligible  for  claim  had 
the  variable  Interest  remained  In  force. 
The  lesser  cost  to  the  Government  will 
always  prevail.  The  lender  must 
maintain  records  which  adequately 
document  the  accrued  interest  claimed. 

(4)  Fm>lA  will  not  guarantee  any  loan 
In  which  the  promissory  note  or  any 
other  document  provides  for  the 
payment  of  Interest  upon  Interest. 

(5)  Ordinarily,  monthly  payments  of 
principal  and  interest  are  expected. 
However,  the  first  repayment  of 
prmcipal  may  be  scheduled  for  payment 
after  the  NNC  has  begun  to  generate 
Income  from  projects  financed  with 
PmHA  funds,  but  no  later  than  three 
yeara  from  the  date  of  the  promissory 
note  and  at  least  annually  thereafter. 
Payments  on  Interest  will  not  be 
deferred  and  will  be  due  at  least 
annually  from  the  date  of  the  note. 

(Refer  to  Appendix  A  to  Subpart  G — 
Admlnlatrativt  Provisions) 

I  1M0l«24    FuI  laMh  and  credR. 

The  loan  guarantee  constitutes  an 
obligation  supported  by  the  full  faith 
and  credit  of  the  United  States  and  is 
Incontestable  except  for  fraud  or 
misrepresentation  of  which  the  lender 


has  actual  knowledge  at  the  time  it 
becomes  such  lender  or  which  lender 
participates  in  or  condones.  A  note 
which  provides  for  payment  of  Interest 
on  Interest  Is  void.  The  loan  guarantee 
will  be  unenforceable  by  the  lender  to 
the  extent  any  loss  is  occasioned  by 
violation  of  usury  laws,  negligent 
servicing  or  failure  to  obtain  the 
required  security  regardless  of  the  time 
at  which  PmHA  acquires  knowledge  of 
the  foregoing.  Any  losses  occasioned 
will  be  unenforceable  to  the  extent  that 
loan  funds  are  used  for  purposes  other 
than  those  spedfically  approved  by 
PmHA  in  Its  Form  PmHA  1980-61. 
"Commitment  for  Guarantee."  Negligent 
servicing  is  defined  as  the  failure  to 
perform  those  services  which  a 
reasonable,  prudent  lender  would 
perform  In  servicing  its  own  portfolio  of 
loans  that  are  not  guaranteed.  The  term 
includes  not  only  the  concept  of  a  failure 
to  act  but  also  not  acting  in  a  timely 
manner  or  acting  in  a  manner  contrary 
to  the  manner  in  which  a  reasonable, 
prudent  lender  would  act  up  to  the  time 
of  loan  maturity  or  until  a  final  loss  Is 
paid. 


H  tMOaSS  Ovouo^  19M.«27    ( 
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I  IMOlKM    TIM  grant— genaraL 

(a)  A  grant  may  be  made  to 
complement  a  loan  guarantee  to  an 
NNC,  subject  to  the  terms  and 
conditions  of  this  subpart. 

(b)  A  grant  may  be  used  for  technical 
assistance  purposes  as  defined  by 

i  1980.613  of  this  subpart  and/or  for 
financial  assistance  purposes  as  defined 
by  I  1980.614  of  this  subpart. 

(c)  Grants  will  be  awarded  only  from 
appropriated  funds  specifically 
allocated  for  this  program. 

(d)  Before  assistance  in  the  form  of  an 
PmHA  grant  will  be  considered,  one  or 
more  of  the  following  criteria  must  be 
present  and  evidence  thereof  included 
as  supporting  documentation  for  Form 
PmHA  1980-60: 

(1)  A  critical  employment  situation 
exists  as  measured  by  unemployment 
underemployment,  and  low  family 
income  levels. 

(2)  Significant  financial  support  from 
public  agencies  and/or  private 
organizations  exists  as  evidenced  by  the 
applicant's  plan. 

(3)  Use  of  loan  funds  and  funds  from 
other  sources  alone  will  not  make  the 
applicant's  plan  economically  feasible. 

(e)  Once  Form  PmHA  1940-1. 
"Request  for  Obligation  of  Funds."  has 
been  executed  by  PmHA  and  the  NNC 
the  NNC  has  180  calendar  days  to  close 
the  guaranteed  loan.  If  the  loan  is  not 
closed  within  this  time  period.  PmHA 


Bay,  at  its  optkn.  dsnand  npaymant  of 
the  orlgiDal  principal  amowit  of  the 
grant  with  intensL 

flMIUM    Landari    gaiiaiaL 

(a)  As  supporting  documentation  for 
Part  B  of  PmHA  Form  1980-60.  each 
propoasd  lender  must  provide  FtiiHA 
with: 

(1)  Evidence  of  lender's  organizational 
structure,  including  evidence  of  which 
agency  or  authority,  if  any,  supervises 
the  leader,  and 

(2)  A  copy  of  the  lender's  most  recent 
annual  report  or  audit  conducted  by  an 
independent  public  accotmtant  which 
demonstrates  that  the  lender  has  the 
necessary  financial  solvency  and 
resources  to  carry  ont  its  responsibilities 
under  this  program. 

(b)  A  lenider  may  use  agents, 
correspoadents,  branches,  financial 
experts  or  other  institutions  or  persons 
to  provide  expertise  and  assistance  in 
performing  its  responsibilities  under  ttiis 
program. 

(c)  If  there  is  more  than  one  knder, 
the  lenden  in  oanjunction  widt  tha  SNC. 
may  select  one  to  be  the  lead  lender, 
whose  responsibility  it  will  be  to 
coordinate  part  or  sill  of  the  loan 
processing  and  servicing  fanctians 
between  the  NNC  PmHA  and  the  other 
lendan. 

flMO.630    Sacurfly. 

(a)  It  is  the  responsibility  of  the  fender 
to  obtain  and  to  maintain  in  existence 
and  of  record,  adequate  security  to 
protect  the  interests  of  the  lender  and 
PmHA. 

(b)  Security  must  be  of  a  nature  that 
repayment  of  the  loan  is  reasonably 
assured  when  omsidered  in  con)unction 
%vfth  tha  integrity  and  abUity  of  NNC 
management  the  fiscal  solvency  of  the 
NNC  and  the  NNC's  prospective 
earnings. 

(c)  Security  may  include,  but  is  not 
limited  to:  land,  buildings,  machinery, 
equipment  furniture,  fixtures,  inventory, 
accounts  receivable,  cash  or  special 
cash  security  accounts,  marketable 
securities,  and  cash  surrender  value  of 
life  insurance.  Security  may  also  include 
assignments  of  leases  or  leasehold 
interest  revenues,  patents,  and 
copyrights.  However,  lease  assignments 
taken  as  security  will  not  be  guaranteed 
by  PmHA  under  this  program. 

(d)  All  security  must  secure  the  entire 
loan.  The  lender  will  not  take  separate 
security  to  secure  only  that  portion  of 
the  loan  or  loss  not  covered  by  the 
giuuantee.  The  lend»  will  not  require 
compensating  balances  or  certificates  of 
depocit  as  a  means  of  eliminating  the 
lendere  exposure  on  the  guaranteed 
portion  of  the  loan.  However, 


compensating  balances  as  used  in  the 
ordinary  coarse  of  business  may  be 
used 

(e)  Normally  acceptable  security  for 
FmHA  guaranteed  loans  would  consist 
of  an  Bssignmpnt  of  notes  and  related 
security  instruments  securing  die 
financial  assistance  from  the  NNC  to  the 
recipients,  as  well  as  a  security  interest 
in  cash  held  by  the  NNC  and  iU 
affiliates  stenuning  frcMn  FmHA-related 
funds,  cash  from  the  repayments  of 
recipient  loans,  and  any  other  security 
as  required  by  the  lendier. 

S1M0.631    Confltel  of  bitarast 

When  Porra  PmHA  1980-80  is 
submitted  to  FmHA,  FmHA  requires 
written  disclosure  of  any  legal 
ownership  or  financial  intoest  and  any 
existing  financial  transactions  between 
the  NNC  applicant  and  the  proposed 
lender  or  between  prindpaLi  of  these 
two  legal  entities.  FmHA  shaU 
detennine  whether  such  ownersh^  or 
financial  transcation  is  sufficient  to 
create  a  potential  conflict  of  interest  In 
the  event  PmHA  determines  there  is  a 
conflict  of  interest  the  FmHA  assistance 
to  the  NNC  applicant  will  not  be 
approved  until  such  conflict  is 
eliminated.  If  a  conflict  of  interest  is 
discovered  after  a  commitment  for 
guarantee  has  been  issued  but  before 
the  loan  guarantee  has  been  issued,  the 
conflict  of  interest  most  be  eliminated  or 
the  loan  will  not  be  goeranteed. 


|19Mji32 

All  fees  and  charges  between  die 
lender,  the  NNC  die  affiliate,  and  die 
recipient  must  be  specificaUy 
docuBsented  and  justified  on  Form 
FmHA  iaeO-60,  or  on  an  addendum  to 
the  appttcation  at  die  time  the 
application  is  submitted  to  PmHA  for 
processing.  AB  fees  and  charges  are 
subject  to  PmHA  review  and 
concurrence. 

(a)  Recipient.  Fees  and  charges  to  the 
recipient  may  be  made  only  as 
specifically  listed  in  §  198G.614(p)  of  this 
subpart 

(b)  NNC.  Fees  and  charges  to  dw  NNC 
will  be  those  reasonably  and 
customarily  charged  loan  recipients  in 
similar  circumstances  in  the  ordinary 
courae  of  business  and  may  be  paid  with 
loan  funds  at  the  time  the  FmHA 
guaranteed  loan  is  dosed. 

(c)  Late  payment  charges.  Under  no 
circumstances  will  late  payment  diarges 
and  any  interest  accruing  to  such 
charges  be  covered  by  the  FmHA  loan 
guarantee  or  be  added  to  the  principal 
and  interest  due  under  any  guaranteed 
note.  However,  these  conditions  do  not 
preclude  there  being  a  charge  for  late 
payment  provided: 


(1)  Late  payment  charges  are  routinely 
made  by  the  lender/NNC  in  all  types  of 
loan  transactions. 

(2)  Pa]rraent  has  not  been  received 
within  the  customary  timeframe  allowed 
by  the  lender/NNC  The  term  "payment 
received"  means  that  the  payment  in 
cash  or  by  check  money  order,  or  similar 
medium  has  been  received  by  the 
lender/NNC  at  its  main  Office,  branch 
Office,  or  other  designated  place  of 
payment 

(3)  "Dm  parties  involved  agree  in 
writing  that  the  rate  or  method  of 
calculating  the  late  payment  charges 
will  not  be  changed  to  increase  charges 
while  the  loan  guarantee  is  in  efiect 

(d)  Packaging  fee.  The  NNC  may 
contract  nvith  the  lender  or  another 
party,  including  the  affihate,  to  assist  in 
the  preparation  and  submission  of  the 
NNCs  applkation  to  PmHA.  Form 
PmHA  1980-60.  A  fee  for  this  packaging 
service  may  be  charged  to  the  NNC  and 
paid  %vith  loan  funds  at  die  time  the 
PmHA  guaranteed  loan  is  closed.  The 
maximum  allowable  packaging  fee  is  2 
percent  of  the  total  principal  amount  of 
the  loan  as  reflected  by  the 
commitiQent(8)  for  guarantee  issued  by 
FmHA. 

{19WU33    The  NNC  plan  and  scops  of 


FmHA  requires  that  tedmica]  and 
financial  assistance  to  recipients  be 

administered  in  accordance  with  a  plan. 
developed  by  the  NNC  applicant  and 
approwd  by  FmHA.  The  NNC  plan  must 
define  specific  objectives  (refer  to 
S  1980.602  of  this  subpart]  and  operating 
procedures,  including  standards  and 
selection  criteria  for  technical  and/or 
financial  assistance.  The  plan  will  be 
submitted  to  FmHA  as  part  of  Form 
PmHA  1980-60.  The  proposed  lender 
will  be  provided  with  a  copy  of  the  plan 
and  will  attach  its  written  evaluation  of 
the  plan  to  Part  B  of  Form  FmHA  1980- 
60.  At  a  minimum,  the  plan  must  cover 
the  following  items: 

(a)  Demonstrate  a  need  for  guaranteed 
loan  and  grant  funds.  At  a  minimum,  the 
applicant  must  identify  a  sufficient 
number  of  recipients  requiring 
assistance  equal  to  the  amount  of 
assistance  requested  from  PmHA. 

(b)  Demonstrate  the  af^cant's  ability 
to  administer  a  national  rural 
development  loan  program  in 
accordiance  with  the  provisions  of  this 
subpart.  The  applicant  must  provide  a 
complete  listing  of  all  personnel 
responsible  for  administering  this 
program  along  with  a  statement  of  their 
qualifications  and  experience.  The 
peraonnel  may  be  either  membera  or 
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•mployeet  of  the  ■ppUcant't 
organization  or  contract  penonnel  hired 
for  thia  purpoaa.  If  iha  peraonnei  are 
contracted  for,  tba  contract  between  the 
applicant  and  the  entity  providing  luch 
•ervice  will  be  •ubmitted  for  Fm>iA's 
review. 

(c)  Demonstrate  to  FmlLA't 
satisfaction  that  the  applicant  is 
affiliated  with  or  has  a  working 
relationship  with  State  rural 
development  and  finance  organizations 
jafniiates)  in  three  or  more  States. 

(d)  Provide  evidence  to  FmHA'i 
satisfaction  that  the  applicant  has  a 
■uccesaful  record  of  obtaining  and 
managing  private  and/or  philanthropic 
funds. 

(e|  Demonstrate  the  applicant's  ability 
to  commit  financial  resources  under  the 
control  or  the  applicant  to  assist  In  the 
establishment  of  a  rural  development 
and  finance  program.  This  should 
include  a  statement  of  the  source(s)  of 
funding  for  the  guaranteed  loan(8)  and 
80urce{s)  of  non-FmHA  funds  for 
administration  of  the  applicant's 
operations,  as  well  as  flnancial  and 
technical  assistance  for  projects. 

(f)  Demonstrate  to  FmllA's 
satisfaction  that  the  applicant  has 
secured  commitments  of  significant 
financial  support  from  public  agencies 
and/or  private  organizations  for  the 
establishment  of  a  rural  development 
and  finance  program. 

(gj  Include  a  proposal  for  providing 
adequate  security  for  the  FmHA 
guaranteed  loan.  The  proposal  should 
specincally  address  those  items  of 
security  outUned  in  t  1980.630  of  this 
subpart. 

(hj  Include  a  detailed  statement  of  the 
proposed  use  of  Fmf  lA  grant  funds. 
Grant  funds  will  be  advanced  in 
reasonable  proportion  to  the  use  of  loan 
guarantee  funds.  Therefore,  an  outline  is 
required  describing  what  will  constitute 
project  eligibility  for  grant  related 
financial  and  technical  assistance  as  a 
complement  to  the  FmHA  guaranteed 
loan  funds  the  applicant  will  make 
available  to  recipients  (refer  to 

I  1980.a28(d)  of  this  subpart  for  other 
criteria  which  must  be  addressed). 

(t|  Identify  what  activities  will 
constitute  technical  assistance  to 
projects  it  asatsts  (refer  to  1 1060.613  of 
this  subpart  for  further  details). 

(1)  Include  a  list  of  proposed  fees  and 
other  charges  it  will  assess  the 
recipients  It  funds  (refer  to 

I I  ig80.ei4(p)  and  1980.632  of  this 
subpart  for  further  details). 

(k|  The  applicant's  plan  for  relending 
the  grant  and/or  guaranteed  loan  funds 
must  be  of  sufficient  detail  to  provide 
FmHA  with  a  complete  understanding  of 
what  the  applicant  will  accomplish  by 


lending  the  funds  to  the  recipient  A 
scope  of  work,  prepared  by  the 
apphcant  will  provide  the  complete 
mechanics  of  how  the  funda  will  get 
from  the  applicant  to  the  recipient.  The 
eliglbUlty  criteria,  the  application 
process,  method  of  disposition  of  the 
funds  to  the  recipient  monitoring  of  the 
recipient's  accomplishments  and 
reporting  requirements  by  the  recipient's 
management  are  examples  of  the  items 
that  must  be  addressed.  The  scope  of 
work  must  require  all  recipients  to 
provide  a  certification  similar  to  that 
provided  in  il980.e43(p]. 


H  1Ma«34  through  1QM.A40    ( 
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Subject  to  the  availability  of  funds. 
applicants  and  lenden  desiring  PmHA 
assistance  as  provided  in  this  subpart 
should  file  applications  with  the  FmHA 
National  Office.  Asaistant 
Administrator,  Community  and  Business 
Programs,  Washington.  DC  20250 
between  January  1  and  March  31  each 
fiscal  year. 

1 19M.642    Priority. 

The  application  and  supporting 
documentation  will  be  used  to 
determine  the  applicant's  priority  for 
available  funds.  The  following  specific 
criteria  will  be  considered  in  the 
competitive  selection  of  loan  guarantee 
and/or  grant  recipients: 

(a)  The  proposal  will  improve 
business,  industry  and  employment 
specifically  the  direct  retention  and/or 
creation  of  jobs  in  rural  areas. 

(b)  The  proposal  will  provide  financial 
and  technical  assistance  to  projects  that 
wil  provide  services  to  the  farm 
community,  provide  opportunities  for 
employment  for  displaced  farm  families, 
and  supplement  farm  family  income 
through  the  use  of  farm  labor  and 
products. 

(c)  The  proposal  will  stimulate  and 
involve  financial  and  technical 
assistance  from  public  or  private 
organizations  in  the  development  of 
projects  under  this  program. 

(d)  The  applicant  has  a  proven  record 
of  successfully  assisting  rural  business 
and  industry.  Such  proof  will  normally 
consist  of: 

(1)  The  number  of  past  and  present 
loans  the  apphcant  has  made  and 
serviced  that  are  similar  in  nature  to  the 
purpose  of  this  program. 

(2)  The  delinquency  rate  on  the  loans 
in  the  applicant's  portfolio. 

[3]  The  background  and  expertise  of 
the  applicant's  staff  that  will  be  making 
and  servicing  the  portfolio. 

(4)  The  capitalization  of  the  NNC 
applicant  for  making  such  loans. 


(e)  The  proposal  will  be  cost  effective, 
including  but  not  limited  to:  the  ratio  of 
projects  to  total  cost  of  the  proposal  and 
the  ratio  of  total  jobs  directly  retained 
and/or  created  to  the  total  cost  of  the 
proposal. 

|19«L«43    Da^aloptng  th«  appfciatton. 

A  complete  application  will  consist  of 
the  following: 

(a)  Form  FmHA  1980-ea  Part  A 
completed  by  the  NNC  applicant  and 
Part  B  completed  by  the  lender  with 
lender's  evaluation  and 
recommenda  tions. 

(b)  Form  FmHA  l»40-2a  as  defined 
by  i  1960.611  of  this  subpart  and  by 
Subpart  G  of  Part  1940  of  this  chapter. 

(c)  Projected  balance  sheets,  cash 
flow  and  earnings  statements  for  at 
least  3  years  supported  by  a  Ust  of 
assumptions  showing  the  basis  for  the 
projections. 

(d)  Financial  statements  for  the  past  3 
years  or  since  the  inception  of  the 
organization,  and  a  recent  audit 
prepared  by  an  independent  public 
accountant  which  demonstrates  the 
applicant  has  financial  solvency  and 
resources  necessary  to  carry  out  the 
intent  of  this  program. 

(e)  A  certificate  of  indebtedness 
detailing  outstanding  debt  by  name  and 
address  of  creditor,  account  number, 
original  principal  amount,  rate,  term, 
installment  amount  and  frequency, 
outstanding  principal  and  interest 
security,  and  cturent  status. 

(f)  NNC  applicant's  plan  and  scope  of 
work  as  defined  by  S  1980.633  of  this 
subpart. 

(g)  Certified  copies  of  the  applicant's 
organizational  documents  (i.e..  articles 
of  incorporation  and  bylaws)  and  a 
certificate  of  good  standing  from  the 
State  in  which  the  appUcant  is 
incorporated.  The  organizational 
documents  must  refiect  that  the 
applicant  is  authorized  to  carry  out  the 
provisions  of  the  NNC  program;  which 
includes  the  authorization  to  borrow 
and  to  lend  money,  as  well  as  to  give 
and  accept  security  for  said  monies. 

[h)  List  of  all  members  of  the 
governing  body  including  office™  and 
term  of  office. 

(i)  Resolution  of  members  authorizing 
appropriate  ofilciala  to  apply  for  FmHA 
assistance  and  to  execute  the  necessary 
documents  to  obtain  such  assistance. 

(j)  Certificates  of  authority  to  do 
business  in  three  or  more  States. 

(kj  Written  approval  to  administer  a 
loan  program,  as  provided  for  in  this 
subpart,  by  the  Governor  of  each  State 
in  which  the  applicant  intends  to 
operate. 


(1)  A  Ust  of  recent  creditors  (by  name, 
address  and  account  number)  with 
whom  FmHA  may  check  to  verify  credit 
history. 

(m)  Preliminary  opinion  of  lender's 
legal  counsel  relative  to  applicant's 
organizational  structure  and  legal 
authority  necessary  to  become  involved 
with  a  loan  guarantee. 

(n)  Preliminary  opinion  of  applicant's 
legal  counsel  relative  to  appHcant's 
organizational  structure  and  legal 
authority  necessary  to  become  involved 
with  a  loan  guarantee  and/or  grant 

(o)  For  the  proposed  affillate(8). 
evidence  of  organizational  structure  (e.g. 
articles  of  incorporation)  and 
documentaiiuu  relative  to  that 
organization's  goals  and 
accomplishments. 

(p)  Applicant  will  certify  that  it  is  not 
presently  suspended,  debarred, 
proposed  for  debarment,  declared 
ineligible  or  voluntarily  excluded  bom 
any  Federal  program,  has  not  had  a 
Federal  program  terminated  for  cause  or 
does  not  presently  have  an  officer, 
major  shareholder,  partner  or  owner 
under  indictment  or  conviction  for  fraud 
or  criminal  offense  in  connection  with 
any  Federal  program  in  accordance  with 
Executive  Order  12549  and  USDA 
Uniform  Assistance  Regulation  Part 
3017.  Federal  program  includes  activities 
involving  Federal  financial  and 
nonfinancial  assistance  and  benefits.  If 
such  a  certification  cannot  be  provided, 
the  applicant  will  submit  a  written 
explanation. 

(q)  Any  additional  information 
requested  by  FmHA. 
§1MaM4    [fteMrvad] 
§1980646    FmHA  ravtow  of  ivpBcMoa 

The  "Lists  of  Parties  Excluded  from 
Federal  Proctuement  or 
Nonprocurement  Programs"  will  be 
reviewed  in  connection  with  all  NNC 
applications. 

(a)  All  loan  guarantee  and/or  grant 
applications  will  be  approved  or 
rejected,  and  both  the  NNC  applicant 
and  the  proposed  lender  (when 
appropriate)  will  be  notified  in  vmting 
by  FmHA.  normally  within  45  calendar 
days  afier  March  31  of  each  year. 

(b)  If  an  application  is  not  complete, 
the  NNC  applicant  and  the  proposed 
lender  (when  appropriate)  will  be 
notified  in  writing  of  the  specific  items 
missing  from  the  application,  not  later 
than  20  calendar  days  after  the  receipt 
of  the  application  by  FmHA. 

(c)  NNC  applicants  who  are  eligible, 
but  do  not  have  the  priority  necessary 
for  further  consideration  will  be  notified 
with  a  letter  which  includes  the 
following  statements: 


(1)  "Your  proposal  cannot  be  funded 
within  the  available  funds." 

(2)  "You  are  advised  against  incurring 
obligations  which  cannot  be  fulfilled 
without  FmHA  funds." 

(d)  NNC  applicants  that  are  eligible 
for  funding  within  the  available  funds 
will  be  provided  with  further  processing 
instructions. 

(e)  If  an  application  is  rejected,  the 
NNC  applicant  and  the  proposed  lender 
(when  appropriate)  will  be  notified  in 
writing  of  the  specific  reasons  for  the 
rejection.  The  notification  will  state  that 
a  review  of  this  decision  by  FmHA  may 
be  requested  in  accordance  with 

§  1980.608  of  this  subpart  and  Subpart  B 
of  Part  1900  of  this  chapter. 

(Refer  to  Appendix  A  to  Subpart  G — 
Administrative  Provisions] 

i  1980.646    Loan  guarantaa  and/or  grant 
approval  and  fund  oMgatloa 

(a)  Commitment  for  guarantee.  (1)  If 
an  application  for  a  loan  guarantee  is 
approved.  FmHA  will  issue  Form  FmHA 
1980-61  along  with  an  attachment 
containing  any  additional  requirements 
of  the  commitment,  including,  but  not 
limited  to:  percent  guarantee,  repayment 
terms,  security,  guarantee  fee,  loan 
agreement,  use  of  loan  proceeds,  loan 
servicing,  inspections,  lender's 
certification,  limitations  on  sale  of 
guarantee,  intergovernmental  reviews, 
environmental  reviews,  and  (U)nditions 
for  issuance  of  Forms  FmHA  1980-62 
"Loan  Guarantee,"  and  FmHA  1980-63 
"Nonprofit  Lender's  Agreement"  The 
attachment  to  Form  FmHA  1980-61  will 
include  a  requirement  that  the  NNC 
obtain  the  lender's  and  FmHA's 
concurrence  in  the  proposed  use  of  loan 
funds,  prior  to  making  a  commitment  to 
a  specific  recipient  (refer  to  S  1980.654  of 
thia  subpart  for  further  details). 

(2)  The  applicant  and  the  lender  must 
review  Form  FmHA  1980-61  along  with 
any  additional  requirements  issued  by 
FmHA.  To  accept  the  commitment  and 
its  requirements,  the  lender  completes 
that  portion  of  Form  FmHA  1980-61 
entiUed  "Acceptance  of  Conditions," 
and  returns  a  dated  and  signed  copy  to 
FmHA.  If  certain  conditions  cannot  be 
met  the  applicant  and  the  lender  may 
propose  alternative  conditions  to  FmHA. 

(3)  It  is  the  intent  of  FmHA  that  once 
Form  FmHA  1980-61  is  issued  and 
accepted  by  the  lender,  the  application 
may  not  be  modified  as  to  the  scope  of 
the  project  overall  woiic  plan  concept 
project  ptupose,  use  of  proceeds  or 
terms  and  conditions.  All  changes 
require  the  prior  concurrence  of  FmHA. 
Only  minor  changes  will  be  considered, 
unless  otherwise  provided  for  in  this 
subpart  Changes  in  the  organizational 
structure  and/or  membership  of  the 


NNC  applicant  (legal  entity)  will  not  be 
approved.  If  such  changes  within  the 
NNC  appUcant  do  take  place.  FmHA 
will  not  issue  a  loan  guarantee  to  the 
lender  who  holds  Form  FmHA  1980-61 
for  that  applicant 

(4)  If  the  lender  accepts  Form  1980-61 
and  subsequenUy  decider  that  it  no 
longer  wants  a  loan  guarantee,  the 
lender  will  immediately  advise  both  the 
NNC  applicant  and  FmHA  in  writing. 

(b)  Grant  (1)  If  an  application  for  a 
grant  is  approved,  the  revised  scope  of 
worit,  and  Forms  FmHA  400-1,  FmHA 
400-4.  and  FmHA  1940-1  %vill  be 
forwarded  to  the  applicant  for  execution 
and  return  to  FmHA. 

(2)  As  with  the  loan  guarantee.  FmHA 
will  require  that  the  NNC  obtain 
FmHA's  concurrence  in  the  proposed 
use  of  grant  fimds.  prior  to  making  a 
commitment  to  a  specific  recipient  (refer 
to  S  1980.654  of  this  subpart  for  further 
details). 

(c)  Fund  obligation.  Once  the 
conditions  set  forth  in  paragraphs  (a)  or 
(a)  and  (b)  of  this  section  have  been 
complied  with,  notice  of  approval  of  a 
loan  guarantee  and/or  grant  vnll  be 
accomplished  by  sending  the  NNC 
appUcant  and  the  lender  (if  a  guarantee 
is  involved)  copies  of  Form  FmHA  1940- 
1,  executed  by  FmHA  on  the  obligation 
date. 

(Refer  to  Appendix  A  to  Subpart  G — 

Administrative  Provisions] 

S  1960.647    Praguarantaa  ravtoH. 

Prior  to  loan  closing  and  to  issuance 
of  the  loan  guarantee,  the  appUcant 
and/or  the  lender  will  provide 
information  for  a  preguarantee  review 
by  FmHA.  Upon  receipt  of  the 
documents  Usted  below,  FmHA  wiU 
forward  appropriate  copies  to  the  Office 
of  the  General  Counsel  (OGC)  with  a 
request  for  closing  instructions.  If  the 
OGC  requires  additional  information  or 
revisions  to  proposed  documents  before 
issuing  closing  instructions,  FmHA  will 
notify  the  appUcant  and  the  lender 
(when  appropriate).  The  advice  and 
counsel  of  OGC  is  for  the  benefit  of 
FmHA  only  and  does  not  reUeve  the 
lender,  NNC  or  recipient  from  their 
respective  responsibiUties  under  FmHA 
regulations  or  agreements.  The 
information  for  the  preguarantee  review 
will  include,  but  is  not  limited  to: 

(a)  Final  drafi  of  the  loan  agreement 
which  must  include,  but  is  not  Umited  to: 

(1)  A  description  of  loan  amortization, 
including  as  an  exhibit  the  proposed 
form  of  the  promissory  note  (or  other 
evidence  of  debt)  and  the  structure  of 
repayments,  the  interest  rate,  term,  and 
conditions  of  the  loan. 
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(2)  A  drtaiM  d««ciiptkxi  of  all  fee* 
■nd  cberges  to  the  NNC  applicant 

(3)  The  leader's  plan  for  ■arvtcing  the 
loan  and  providing  management 
BMtetance  to  the  NNC  applicant 
(Including  on-ilte  visits  to  the  NNC 
applicant  as  defined  in  |  laeaSM  of  this 
subpart). 

(4)  All  requirements  set  forth  by 
Fm>lA  In  Form  FmHA  1080-61. 

(5)  The  requirement  for  quarterly 
rinanciai  statements  prepared  by 
management  and  an  annual  audit  in 
accordance  with  |  198a856  of  this 
subpart. 

(6)  General  record  and  book-keeping 
requirements.  Including  a  requirement 
that  the  records  be  made  available  to 
the  lender  and/or  PmHA  upon  requesL 

(7)  Limitations  on  purchase  or  sale  of 
equipment  and  flxed  assets. 

(8)  Limitations  on  compensation  of 
offlcen  and  members. 

(9)  Prohibition  against  the  NNC 
appUcant  assuming  the  liabilities  of  any 
other  person  or  entity. 

(b|  Pinal  dref^  of  operating  agreements 
with  affiliates. 

(c)  Proposed  copy  of  note,  mortgage, 
fmancing  statement,  security  agreement, 
assignment,  resolution,  and  any  other 
documents  which  the  lender  expects  the 
applicant  to  sign  on  the  day  of  loan 
dosing. 

(d)  Evidence  that  the  lender  has  met 
or  will  meet  all  requirementa  attached  to 
the  Form  FmHA  1960-01. 

(e)  Draft  copy  of  Form  FmfL\  1980-63. 

(f)  Proposed  final  opinion  of  lender's 
legal  counsel  to  include  counad's  review 
of  security  instruments  and  rJn»it^ 
documents. 

Ig]  Proposed  final  opinion  of 
applicant's  legal  connael  to  include 
counsel's  review  of  security  instruments 
and  dosing  documents. 

(h)  Draft  copy  of  Form  FmHA  1980-19, 
"Guaranteed  Loan  Cloalng  Report." 

(i)  A  proposed  timetable  for  Tlsits  to 
the  NNC  by  the  lender  ss  defined  in 
I  1980.658  of  this  subpart. 

(j)  Evidence  of  fidelity  bond  coverage 
for  the  positions  of  person  entrusted 
with  the  receipt  and  disbursement  of  its 
funds  and  the  custody  of  valuable 
property  The  amount  of  the  bond  will 
be  at  least  equal  to  the  maximum 
amount  of  money  that  the  applicant  will 
have  on  hand  at  any  one  time,  exclusive 
of  funds  deposited  in  a  bank  account 
where  the  %vithdrawal  of  funds  o 
contingent  upon  the  countersignature  of 
a  person  outside  the  applicant 
organization.  A  certified  power  of 
attorney,  with  effective  dJste.  will  be 
attached  to  each  bond. 

(Rafer  to  Appendix  A  to  Sabftart  C — 
Admiiuitralive  Provisions) 


(a)  Loan  guarantee.  Once  loan  doalBg 
liutructiona  have  been  received  from 
OCG,  PmHA  will  work  with  the 
applicant  and  the  lender  to  complete 
loan  dosing  plans  and  to  eatabliah  a 
mutually  acceptable  closing  data. 

(1)  At  loan  cloaing.  the  following  items 
will  be  executed  and  appropriate  copiee 
provided  to  FmHA. 

(I)  Forms  FmHA  400-1  and  PraHA 
400-4  unless  previously  executed  by  the 
applicant 

(ii)  Lender's  certification  to  the 
following: 

(A)  No  major  changes  have  been 
made  in  the  lender's  loan  conditions  and 
requirements  since  the  Issoance  of  the 
commitment  for  guarantee  except  those 
approved  in  the  interim  by  PmHA  in 
writing. 

(B)  Truth  in  lending  reqnirements  have 
been  met. 

(C)  All  equal  employment  opportunity 
and  nondiscrimination  requirements 
have  been  or  will  be  met  at  the 
appropriate  time. 

(D)  The  loan  has  been  properly 
closed,  and  the  required  security 
instruments  have  been  obtained,  or  will 
be  obtained  on  any  after  acquired 
property  that  cannot  be  covered  initially 
under  State  law. 

(E)  All  other  requirements  of  the 
commitment  for  guarantee  have  been 
met. 

(F)  Lien  priorities  are  consistent  with 
requirements  of  the  commitment  for 
guarantee. 

(G)  The  loan  proceeds  have  been,  or 
will  be.  disbursed  for  pnrpoees  and  in 
amounts  consistent  with  this  subpart 
the  commitment  for  guarantee,  and  Form 
FmHA  1980-ea  A  copy  of  a  detailed 
loan  settlement  statement  of  the  lender 
will  be  attached  to  support  this 
certification. 

(H)  There  has  been  no  material 
adverse  change(s)  in  the  NNCs  finandal 
condition  nor  any  other  adverae  change 
in  the  NNC  during  the  period  of  time 
from  FmHA's  issuance  of  the 
commitment  for  guarantee  to  issuance  of 
the  loan  guarantee.  The  lender's 
certification  must  address  all  adverse 
changes  of  the  NNC  and  be  supported 
by  financial  statements  of  the  NNC  not 
more  than  60  days  old  at  the  time  of 
certification.  For  purposes  of  this 
paragraph,  the  term  "NNC*  tndudes 
additionally  any  parent  afflUate.  or 
subsidiary  of  the  NNC  A  copy  of  the 
rinandal  statements  must  be  submitted 
to  FmHA. 
(iii)  Pinal  loan  agreement 
(iv)  Note,  mortgage,  finandng 
statement  security  agreement 


asstgament  resohition.  and  all  other 
documents  required  by  the  lender. 
(v)  Pinal  opinion  erf  lender's  legal 

counsel. 

(vl]  Final  opinion  of  applicant's  legal 
counsel. 

(vii)  Any  additional  Items  required  by 
PmHA. 

(2)  If  FmHA  determines  that  all 
dosing  reqnirements  have  been  met 
FmHA  wilL 

(i)  Execute  Form  PmHA  1980-63. 
FmHA  will  retain  the  original  and  a 
signed  duplicate  original  will  be 
retained  by  the  lender.  A  Fona  FmHA 
1980-63  must  be  executed  for  sD  loans 
guaranteed  by  FmHA. 

(ii)  Execute  Fonn  FmHA  1980-82.  The 
original  of  Form  FmHA  1960-62  will  be 
attached  to  the  original  not*  and 
delivered  to  the  lender,  who  will 
concurrently  deliver  the  guarantee  fee. 
A  conformed  copy  of  the  form  wHh  ■ 
copy  of  the  note  attached  wiU  be 
retained  by  FmHA. 

(iii)  Execute  Form  FmHA  1980-19 
which  will  be  sent  to  the  FmHA  Finance 
Office  with  the  guarantee  fee.  The  fee 
will  be  one  percent  (1%)  of  the  prindpal 
loan  amount  multiplied  by  the  percent  of 
guarantee,  paid  one  time  only  at  the 
time  the  loan  guarantee  is  Issued.  The 
fee  will  be  paid  to  FmHA  by  the  lender 
and  is  nonrefundable.  The  fee  may  be 
passed  on  to  the  NNC. 

(b)  Grant  (1)  Grants  wrill  be  dosed  in 
accordance  with  this  subpart  applicable 
parts  of  Subpart  G  of  Part  1942  of  this 
chapter,  and  any  closing  instruchona 
from  the  Regional  Attorney.  OGC 

(2)  Grants  will  be  considered  dosed 
when  Form  PmHA  1940-1  is  executed  by 
the  NNC  and  by  FMHA. 

(Refer  to  Appendix  A  to  Subpart  C — 
Administrative  Provisions) 

8  1980.649    FmHA  refusal  to  execul*  loon 
guarantee  or  grant 

If  Fmi-IA  determines  that  it  caimot 
execute  the  loan  guarantee  or  grant 
because  all  requirements  have  not  been 
met  it  will  promptly  inform  the  lender  or 
NNC  applicant  as  appropriate,  of  the 
rea8on[8)  for  the  refusal  in  writing. 
FmHA  will  give  the  lender  or  NNC 
applicant  a  reasonable  period  within 
which  to  satisfy  FmHA  objections.  If  the 
lender  or  NNC  applicant  writes  PmHA 
within  the  period  allowed  requesting 
additional  time  to  satisfy  the  objections. 
FmHA  may,  in  writing,  allow  such 
additional  time  as  it  considera  necessary 
and  reasonable  under  the 
circumstances.  If  the  objections  are 
satisfied  within  the  time  allowed,  the 
guarantee  or  grant,  as  appropriate,  may 
be  executed. 


H  1980.680  ttirough19803S3    [Raaervad] 


I1M0J6S4    DWMrMmmtofFmHAIom 
Suarantee  and/or  grant  funda> 

(a)  General  PmHA  grant  funds  will  be 
disbursed  by  FmHA  in  accordance  with 
the  provisions  of  U^A  Uniform  Federal 
Assistance  Regulation  Part  3015.  FmHA 
guaranteed  loan  funds  will  be  disbursed 
by  the  lender  to  the  NNC  upon 
completion  of  all  or  part  of  the 
projectfs).  Funds  will  be  disbursed  to  the 
NNC  in  amounts  corresponding  to  the 
proportionate  quantity  of  work 
completed  and  in  accordance  with  the 
loan  agreement  For  each  project  a  final 
written  certification  from  the  NNC  to  the 
lender  is  required,  stating  that  die 
acquisition  of  property,  plant  and 
equipment  in  an  amount  equal  to  the 
guaranteed  loan  funds  disbursed  to  the 
NNC  by  the  lender  has  been  completed. 

(b)  Release  of  technical  assistance 
funds.  (1)  The  NNC  is  responsible  for 
providing  the  FmHA  State  Office  with  a 
project  description  (refer  to  Appendix  D 
of  this  subpart)  and  intergovernmental 
review  data  as  defined  in  §  1980.610  of 
this  subpart 

(2)  Once  the  National  Office  has 
received  intergovernmental  review 
clearance  from  the  State  Office,  the 
NNC  may  request  grant  funds  from  the 
National  Office  by  submission  of 
Standard  Form  [SF)  270  "Request  for 
Advance  or  Reimbursement"  An  SF-Z70 
should  be  submitted  not  more  than  once 
a  month.  Ordinarily,  payment  will  be 
made  within  30  days  after  receipt  of 
proper  request  for  reimbursement  When 
the  NNC  submiU  an  SF-Z7a  it  will  also 
submit  simultaneously,  a  statement 
identifying  the  redpients  to  be  assisted 
and  the  type  of  assistance  they  are  to 
receive. 

(c)  Release  of  financial  assistance 
funds.  (1)  The  NNC  is  responsible  for 
providing  the  FmHA  State  Office  with  a 
project  description  (Appendix  D  of  this 
subpart),  intergovernmental  review  data 
(as  defined  by  i  1980.610  of  this 
subpart),  environmental  data  (as  defined 
by  i  1980.611  of  this  subpart]  and  the 
following: 

(i)  A  lender  certification  (only  if 
guaranteed  loan  funds  are  involved).  For 
each  redpient  the  lender  must  require 
and  certify  to  each  of  the  following: 

(A)  Security  will  be  adequate  in 
accordance  with  9  1980.630  of  this 
subpart. 

(B)  No  daim  or  liens  of  laborera, 
materialmen,  contractors, 
subcontractors,  suppliers  of  machinery 
and  equipments  or  other  parties  are 
against  the  collateral  of  the  NNC  and 
that  no  suits  are  pending  or  threatened 
that  would  adversely  affect  the 


collateral  of  the  NNC  when  the  security 
instruments  are  filed 

(C)  Hazard  insurance  with  a  standard 
mortgage  clause  naming  the  NNC  as 
benefidary  will  be  required  on  every 
recipient  in  an  amount  that  is  at  least 
the  lesser  of  the  depredated 
replacement  value  of  the  property  being 
insured  or  the  amount  of  the  loan. 
Hazard  insurance  includes  fire, 
windstorm,  lightning,  hail,  business 
interruption,  explosion,  riot  civil 
commotion,  aircraft  vehide,  maring, 
smoke,  builder's  risk,  public  Uability, 
property  damage,  flood  or  mudsUde.  or 
any  other  hazard  insurance  that  may  be 
required  to  protect  the  collateral.  The 
NNCs  interest  in  the  insurance  will  be 
assigned  to  the  lender. 

(D)  Ordinarily,  life  insurance,  which 
may  be  decreasing  tern?  insurance,  is 
required  for  the  prindpals  and  key 
employees  of  the  redpient  and  will  be 
assigned  <»  pledged  to  the  NNC  and 
subsequentiy  to  the  lender.  A  schedule 
of  life  insurance  available  for  the  benefit 
of  the  loan  will  be  induded  as  ptirt  of 
the  redpient's  application. 

(E)  Workmen's  compensation 
insurance  on  projects  is  required  in 
accordance  with  State  law. 

(F)  If  other  financing  is  involved  with 
the  FmHA-related  assistance  to  the 
NNC  or  the  redpient  then  the  FmHA 
assistance  will  be  secured  with  a  lien 
position  superior  to  or  on  a  parity  basis 
with  that  of  the  other  source  of 
financing. 

(G)  Provide  concurrence  in  the  projed 
to  be  fimded. 

(ii)  An  NNC  certification  (if 
guaranteed  loan  and/or  grant  funds  are 
involved).  For  each  redpient  the  NNC 
will  be  required  to  certify  to  the 
following,  plus  the  requirements  in 
paragraphs  (c)(l)(i)  (A)  through  (G)  of 
this  section. 

(A)  Redpient's  project  is  located  in  an 
eligible  area. 

(B)  At  least  51  percent  of  the 
outstanding  interest  in  the  recipient  has 
membership  or  is  o%vned  by  those  who 
are  either  dtizens  of  the  United  States 
or  reside  in  the  United  States  after  being 
legally  admitted  for  permanent 
residence. 

(C)  FmHA  grant/guaranteed  loan 
funds  will  not  exceed  75  percent  of  total 
project  cost 

(D)  Redpient  does  not  have  a  total 
combined  outstanding  amount  of  FmHA 
assistance  (grant  and /or  guaranteed 
loan)  in  excess  of  $500,000. 

(E)  Funds  will  be  used  for  eligible 
purposes  as  defined  by  S  1980.614  of  this 
subpart. 

(F)  Redpient  meets  objective  and 
purpose  of  program. 


(G)  Redpient  has  other  public  and/or 
private  investment  funds. 

(H)  Recipient  will,  to  the  maximum 
extent  possible,  use  local  labor  and 
resources  (agricultiiral.  if  possible). 

(1]  Redpient  will,  to  the  maximum 
extent  possible,  be  innovative  in 
providing  services  and/or  products  to 
the  publia 

(J)  Redpient  will,  whenever  possible, 
involve  the  maximum  use  of  agricultural 
or  agricultural-related  producs  and 
services. 

(K)  Forms  FmHA  400-1  and  FmHA 
400-4  will  be  executed  by  the  recipient 
organization  at  projed  loan  dosing. 

(2)  Once  the  National  Office  has 
received  clearance  from  the  State  Office 
regarding  intergovernmental  review, 
environmental  assessment  NNC  and 
when  appbcable,  lender  certifications, 
the  NNC  may  request  authorization  from 
the  National  Office  to  close  the  redpient 
loan  and  if  appbcable,  may  request 
grant  funds  for  that  purpose  by  use  of 
SF-270. 


91960.655    FmHA's  I 


t  to  racorda. 


(1)  Lender  records.  Upon  request  by 
FmHA,  the  lender  will  permit  authorized 
representatives  of  FmHA  to  insped  and 
make  copies  of  any  of  the  records  of  the 
lender  pertaining  to  FmHA  guaranteed 
loans.  Such  inspection  and  copying  may 
be  made  during  regular  office  hours  of 
the  lender,  or  any  other  time  the  lender 
and  FmHA  find  convenient 

(b)  NNC  records.  The  FmHA  and  the 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to 
any  books,  documents,  papers,  and 
records  of  the  NNC  which  are  pertinent 
to  the  loan  guarantee  and/or  grant 
program  for  the  purpose  of  making  an 
audit  examination,  excerpts  and 
transcripts. 

91980.696    Ijoan  guarantee  raporUng 
ratjuirafnaiita. 

(a)  The  IWC  is  required  to  furnish 
quarterly  finandal  statements  during  the 
firet  year  afier  loan  dosing  and 
oiganization-wide  audited  finandal 
statements  each  year.  Submission  dates 
to  FmHA  and  the  lender  are  twenty  (20) 
days  after  the  end  of  each  of  the  firet 
three  quarters  and  90  days  following  the 
year-end 

(b)  The  lender  will  furnish  FmHA  with 
its  analysis  of  the  NNCs  operations  and 
financial  statement  within  30  days  of 
receipt  of  such  statement  FmHA  in  turn 
will  evaluate  the  lender's  analysis  and 
follows  up  with  the  lender  on  servicing 
action(8)  required  or  negative 
observations  not  detected  through  the 
lender's  analysis. 
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(c|  All  awitts  irs  to  b«  paKonnad  lo 
accordance  with  USOA  Unlfonn 
Aasistanoa  Ragalation  Part  aoiS  sad 
%«rith  ganarally  accapted  fovanuaant 
auditing  aUndardi  (CACA8|.  uaing  tba 
publicatioa  "Standards  for  Audit  o/ 
Covemmantal  OrgaiiisatioBa,  Programa. 
Activltias  aztd  Functions."  davaloped  by 
the  Comptroller  General  of  the  United 
Stataa  in  1981.  and  any  subaaqueni 
reviaions. 

1 1M0.W7    Qrant  laumtliig  raqulramanla. 

(a)  A  grantee  (the  NNC)  must 
mamtain  financial  management  •ystem* 
and  retain  financial  reoorda  in 
accordance  with  the  USOA  Uniforn> 
AasiJtance  Regulation  Part  301& 

(b)  Grantee  records  must  include  an 
accurate  accounting  and  documentatmn 
of  how  these  funds  are  used. 

(c)  SF-289.  "FlnanaaJ  Sutua  Report 
and  a  project  performance  activity 
report  will  be  required  of  ail  grantees  on 
a  quarterly  basis.  A  final  pro(ecl 
performance  report  will  be  required  wilh 
the  last  SF-2f)8.  Grantees  shall 
constantly  monitor  parformanoe  lo 
ensure  that  time  schedules  are  being 
met,  projected  work  by  time  periods  is 
being  accomplished,  and  other 
performance  objectives  are  being 
achieved.  Grantees  should  submii  an 
original  and  one  copy  of  each  report  tu 
the  FmliA  National  Offica.  Assistant 
Administrator.  Conimunily  and  Business 
Programs.  Wdshington.  DC  20250  The 
project  performance  reports  shall 
include  but  need  not  be  limited  lo  the 
following: 

(1 1  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  that  penod.  Thu  should 
be  based  on  The  P'mliA  approved  plan 
and  scope-of  woriu 

(2)  ReHsons  why  established 
objectives  were  not  met. 

(3)  Problems,  deldy*.  or  adverse 
conditions  wtudi  will  materially  affect 
attainment  of  planned  project 
ohiectives.  prevent  the  meeting  of  tlsie 
schedules  or  objecnves.  or  pracluda  the 
attainment  of  project  work  elements 
during  estsblisbed  tuna  paiiods.  This 
disclosure  shall  be  sccompanied  by  a 
statanent  of  the  action  taken  or 
contemplated  to  reaolva  the  situation: 

(4)  Objectives  establishad  for  dta  next 
reporting  penod;  and 

(5)  Status  of  compliance  with  any 
special  oonditiona  on  the  use  of  grant 
funds. 

(d)  Grantee  must  report  sad  remit 
Interest  aamed  on  sdvanoaa  of  grant 
funds  deposited  in  interest  soooonts  to 
FmHA  on  a  quarteriy  basis  in 
accordance  with  the  USOA  Uniform 
Assistance  Regulation  Pari  301&. 


(s)  THa  grantee  will  b«  required  to 
submit  an  audit  report  prepared  (n 
accordance  with  the  USDA  Unifonn 
Assistance  Regalalioa  Pari  9015. 
fltaoian    Laan guaramaa sarvtafe*. 

The  lender  Is  responsible  for  servicing 
the  guaranteed  loan  lo  accordance  with 
the  terms  of  Forms  FmHA  1980-62  and 
FmHA  1080-03. 

(a)  Field  rhita.  (1)  The  lender  will 
visit  the  NNC  quarterly  during  the  first 
year  after  loan  closing  and  onmiaUy 
each  year  therea^er  unless  problems 
develop.  Problem  and/or  deiinqnent 
NNCs  will  be  vistted  as  frequently  as 
need  demands.  The  lender  wtH  slso 
make  vtsita  upon  special  written  reqnest 
of  FmHA. 

(2)  The  lender  will  notify  FmHA  of 
any  scheduled  visits  or  field  inspections 
of  the  NNCs  operations,  which  may 
Include  projects  after  issuance  of  die 
loan  guarantee.  To  the  extent  poasible, 
FmHA  will  attend  such  inspections. 

(3)  Any  inspections  or  reviews 
conducted  by  FmHA.  tnchjding  those 
with  the  lender,  are  for  the  benefit  of 
FmHA  only  and  not  for  other  parties  of 
Interest.  FmHA  inspections  do  not 
relieve  any  parties  of  intereat  of  their 
responsibilities  to  conduct  neceaaary 
inspectiona.  nor  can  these  partias  rely 
on  FmHA's  inspectKSis  in  any  manner 
whattoever. 

(b)  Annual  hnder/FaiHA  meeting. 
FmHA  may  condact  an  amnal  mactiBg 
with  each  lender  or  its  agent  with  whom 
a  loan  guarantee  is  outstandino  Tlia 
meeting  may  be  scheduled  st  ma  tiras 
FmHA  makes  a  periodic  field  tnspactiaa 
to  the  NNCs  place  of  buainess.  At  the 
meeting,  s  review  will  be  made  of  the 
lender  s  performance  in  loan  servicing. 
Including  enforcement  of  conditiaos  and 
covenants  in  the  loan  agraement.  The 
observations  and  reaulu  of  the  meeting 
will  be  documented  on  Form  FmHA  44^ 
39.  "Field  Visit  Review  (Busmess  and 
Industrial  Loans), '  or  in  similar  format 
Servicing  exceptions  on  the  part  of  the 
lender  wbich  ore  noted  by  FmHA  will 
be  confirmed  by  letter  to  the  lender. 

(Refer  to  Appandtx  A  to  Subpart  C— 
Actetaitetrettve  ProvMeas  and  to  Appaadix  C 
to  SubpaH  C— Form  FmHA  MBO-n.) 
§1M0.aM    Oram  aarvtoino. 

Grants  will  be  serviced  in  aocordance 
with  Subpart  B  of  Part  1961  of  diia 
chapter. 
flMOjaao    TianalarkaSBManlsndaraL 

(a)  Prior  to  mavoncf  of  the  han 
guarantee.  FmHA  may  approve  the 
transfer  of  an  outstanding  commitnient 
for  guarantee  from  the  ptesent  lender  to 
a  new  eligible  lender,  provided  there 
are: 

(1)  No  changes  in  ownership  or 
control  of  the  NNC  applicant. 


(2)  No  changes  in  the  NNC  applicant's 
writtao  pisD  or  scope  ol  wtak.  ajtd 

(3)  The  new  kcdsr  agreaa  In  wiitfng 

to  accept  all  original  loan  oonditiooa 
and  agreemeato. 

(I)  To  efiact  such  a  transfer,  the 
preaont  lender  will  provide  PisHA  with 
a  letter  statiag  tke  reasoas  for 
withdrawal  from  the  program.  The  new 
proposed  leiukr  will  axaoote  and  submit 
a  new  Part  B  of  Form  FmHA  1980-6a 

(ii]  If  the  transfer  is  approved.  FmHA 
will  issue  a  letter  amending  the  original 
Form  FntHA  1980-61.  The  new  leader 
will  acknowledge  acceptance  of  the 
nmandraent  in  writing. 

(b)  Submgueat  to  luumnce  of  the  loan 
guarantee.  FibHA  may  approve  the 
transfer  of  an  outstanding  loan 
guarantee  from  the  present  lender  to  a 
new  wligihlw  lender,  provided  the  new 
lender  agrees  to  assume  all  original  loan 
requiremoits  Including  liabilities, 
servicing  responsibilities,  and  acquiring 
legal  title  to  the  unguaranteed  portion  of 
the  loon.  Such  approval  will  be  granted 
only  in  extreme  circumstances  (e.^. 
when  a  lender  discontinues  lending 
operations). 

(Refer  to  AppaodU  A  to  Subpart  C— 
Administranva  Proviatoos) 


»1 

The  guaranteed  loan  and/or  grant  to 
the  NNC  cannot  be  transferred  to  or 
assumed  by  another  NNC 


giMOjaaa  tela  of  i 

(a)  TW  loan  guarantee  with  the  full 
faith  and  credit  of  the  United  States 
cannot  be  sold  by  the  lender  into  the 
secondary  market. 

(b)  Sale  of  participetion  interests  in 
the  gnarenteed  loan  are  acceptable, 
subject  to  the  following: 

(1)  The  lender  retains  the  note  and 
legal  dtle  thereto,  all  security  for  the 
note,  and  all  responsibility  for  servicing 
and  bqiddstion,  and 

(2)  The  FmHA  guarantee  extends  only 
to  the  lender  and  not  to  participants, 
and 

(3)  Participation  cannot  be  sold  to  an 
NNC  or  to  a  principal  of  an  NNC,  and 

(4)  The  lender  most  retain  in  its  own 
portfolio  a  minimum  of  five  percent  of 
the  total  goarantead  loan  and  this 
amount  most  be  from  the  unguaranteed 
portion  of  the  loan. 

H  laeaaea  through  1M0.S69    (Raaarvadl 


§1M0J7t    DilBsHi  hi  I 

(a)  The  lender  will  notify  FmHA  when 
an  NNC  is  thirty  (301  days  past  due  on  a 
payment  or  if  the  NNC  has  not  met  its 
responsibilities  of  providing  the  required 
financial  statements  to  the  lender  or  is 
otherwise  in  default  The  lender  will 


notify  FmHA  of  the  sUtos  of  an  NNCs 
defsttlt  on  Form  FmHA  1980-44. 
"Guaranteed  Loan  Bocrowcr  Dcfcuh 

Status." 

(b)  In  case  of  any  monetary  or 
material  natHDonetary  default  under  the 
loon  agreement  the  lender  is 
responsible  for  arranging  a  meeting  with 
FmHA  and  the  NNC  to  resohre  the 
problem.  A  memorandum  of  the  meeting, 
individuals  who  attend,  and  a  summary 
of  the  problem  and  proposed  solutions 
will  be  prepared  by  the  FmHA 
representative  and  retained  In  ibm  loan 
file.  The  lender  and  the  NNC  wiD  be 
notified  in  writing  of  any  decision 
reached  by  FmHA- 

(c)  In  considering  serrtcing  optioRS, 
the  prospects  for  providing  a  permanent 
cure  withoat  adversely  affecting  the 
risks  of  FmHA  and  the  lender  most 
become  the  paramount  objective. 
Temporary  corative  actions  soch  as 
payment  deferments,  moratoriums  on 
payments  or  coUateral  subordination,  if 
approved,  most  strengthen  the  loan  and 
be  in  the  best  interests  of  the  lender  and 
FmHA. 

(d)  Consultant  services  may  be  used 
to  assist  FmHA  and  the  lender  in 
determining  which  servicing  action  is 
appropriate.  Any  servicing  actions  taken 
by  the  lender  must  have  the  prior 
written  concurrence  of  FmHA  and  will 
be  paid  for  by  the  lender. 

(e)  The  National  Office  may,  at  its 
option,  assume  the  servicing 
responsibility  on  individual  cases. 

(Refer  to  Appeadix  A  to  Subpart  C— 
Administrative  provisions  and  to  Appendix  C 
to  Subpart  C;— Form  FhiHA  1980-63.) 

S1M0.671    Liquidation. 

(a)  If  the  lender  concludes  that 
liquidation  of  a  guaranteed  locun  account 
is  necessary  because  of  one  or  more 
defaults  or  third  party  actions  that  the 
NNC  cannot  or  will  not  cure  or  eliminate 
within  a  reasonable  period  of  time,  a 
meeting  will  be  arranged  by  the  lender 
with  FmHA.  When  FmHA  concurs  with 
the  lender's  conclusion  or  st  any  time 
concludes  independenUy  that 
liquidation  is  necessary,  it  will  notify 
the  lender  and  the  matter  will  be 
handled  in  accordance  with  Form  FmHA 
1980-63. 

[b)  If  a  lender  acquires  title  to 
property  either  throngh  vohuitary 
conveyance  or  foreclosure  proceeding. 
FmHA  may  elect  to  permit  the  lender 
the  option  to  calculate  the  final  loss 
settlement  using  the  net  proceeds 
received  at  the  time  of  ultimate 
dispoaition  of  such  property.  The  lender 
must  submit  its  nvrittcn  reqnest  for  this 
option  to  FmHA,  and  FmHA  must  agree. 


prior  to  the  lender  safamttting  any 
request  for  estimated  loss  payment 

(Refer  to  Appendix  A  to  Sabpart  C — 
Admiaistrative  nwieioas  sad  Appendix  C  to 
Subpart  C— Fann  FteHA  UH>-n.) 


{1M0Ji72    Protective  advances. 

Protective  advances  are  advances 
made  by  the  lender  for  the  purpose  of 
preserving  and  protecting  the  o^teral 
where  the  NNC  has  failed  to  and  will 
not  or  cannot  meet  its  obligations. 
Generally,  protective  advances  are 
made  only  when  liquidation  is  under 
consideration  or  in  process.  Protective 
advances  most  constitute  an 
indebtedness  of  the  NNC  to  the  lender 
and  be  secured  by  the  security 
in8trument(8).  Written  authorization  by 
FmHA  is  required  on  all  protective 
advances  which  exceed  a  total 
cumulative  advance  of  $500  to  the  same 
NNC.  Protective  advances  include,  but 
are  not  limited  to,  advances  made  for 
taxes,  annual  assessments,  ground  rent, 
hazard  or  flood  insurance  premiums 
affecting  the  coQateraL  and  other 
expenses  necessary  to  preserve  or 
protect  the  security.  Attorney  fees  are 
not  a  protective  advance.  Protective 
advances  will  not  be  made  in  lieu  of 
additional  loans,  in  particular,  working 
capital  loans. 
(Refer  to  Appendix  C-^oim  FmHA  1980-83.) 

(§  1980.673  through  1980.696    [Reasrved) 

S  1980.687    Bankruptcy. 

(a)  It  is  the  lender's  responsibility  to 
protect  the  guaranteed  loan  debt  and  aD 
the  collateral  securing  it  in  bankruptcy 
proceedings.  These  responsibilities 
include  but  are  not  limited  to  the 
following: 

(1)  When  the  potential  for  bankruptcy 
becomes  apparent  the  lender  will 
promptly  inform  HnHA  and  will  keep 
FmHA  adequately  and  regularly 
informed  in  writing  of  all  aspects  of  any 
backruptcy  proceedings. 

(2)  The  lender  will  file  a  proof  of  claim 
where  necessary  and  all  the  necessary 
papers  and  pleadings  concerning  the 
case. 

(3)  The  lender  wiQ  attend  and  where 
necessary  participate  in  meetings  of  the 
creditors  and  all  court  proceedings. 

(4)  The  lender,  whose  coQaterai  is 
subject  to  being  used  by  the  trustee  in 
bankruptcy,  will  immediately  seek 
adequate  protection  of  the  coDateraL 

(5)  Where  appropriate,  the  lender 
should  seek  involuntary  conversion  to  a 
liquidating  proceeding  or  seek  dismissal 
of  the  proceedings. 

(b)  In  a  Chapter  11  reorganization,  if 
an  independent  appraisal  is  necessary 
in  FmHA  opinion.  FmHA  and  the  lender 
will  share  such  appraisal  fee  eqoally. 


(c)  Expenses  on  Chapter  11 

reorganization  cases  are  not  to  be 
deducted  from  the  collateral  proceeds. 
Reasonable  and  customary  liquidation 
expenses  may  be  deducted  from  the 
coUateral  proceeds  in  liquidation  cases 
under  Chapter  7  or  section  1123fb)(4) 
liquidations  provided  the  lender 
presents  a  written  justification  for  each 
expense,  secures  FmHA's  written 
concurrence  prior  to  incsmng  the 
expense,  and  the  lender  conducts  the 
liquidation. 

(d)  An  estimated  loss  payment  may  be 
filed  by  the  lender  at  the  initiation  of  a 
Chapter  7  proceeding  or  after  a  Chapter 
II  proceeding  becomes  a  liquidation 
proceeding.  On  loans  in  benkruptcy.  any 
loss  payment  most  be  handled  in 
accordance  with  the  Form  FmHA  1980- 
63  and  be  approved  by  the 
Administrator. 

(e)  The  Administrator  or  designee, 
with  the  assistance  of  the  Regional 
Attorney  for  the  area  in  which  the  N'NC 
is  located  will  perform  the  required 
functions  necessary  to  protect  the 
interest  of  the  Government  for  the  grant 
only. 

(Refer  to  Appendix  A  to  Subpart  G — 
Admiaitti&tive  Provisioiis.) 

{1980.698    Appeals. 

Any  adverse  decision  made  by  FmHA 
relative  to  the  loan  guarantee  ond/cr 
grant  may  be  appealed  by  the  NNC  or 
lender  under  Subpart  B  of  Part  1900  of 
this  chapter. 

(Refer  to  Appendix  A  to  Subpart  G— 
Administrsbve  Pro\i8ian».) 

{1980.699    Exception  autttoftty. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  sabpart 
which  is  not  inconsistent  with  the 
authmiztng  statute,  an  applicable  law  or 
decision  of  the  Comptroller  General,  if 
the  Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  die 
Government's  interest  The  basis  for  this 
exception  will  be  fuHy  documented.  The 
documentation  will  identify  the 
particnlar  requirement  involved,  explain 
the  adverse  effect  on  the  Ckrvemment's 
interest  and  show  how  the  adverse 
impact  win  be  elimins  ted  or  minimized 
if  the  exception  is  made. 

{198a700    0MB  Control  Numbas: 

The  collection  of  informs  tion 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  Control  Number  0675-0121. 
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Appaadlx  D  to  Subput  G — Proj«ct 
DMcriptioa 

1.  Name  of  r«dp(«nL 

2.  Addre«a  (provida  addrsM  for  both 
recipient  and  project  if  they  differ) 

S.  Contact  person  and  telephone  number 
for  rvciplant. 
4.  Pundtog  tource/ amount. 

(a  I  FmHA; 

Technical  aaaiatance  grant S 

Loan  (froni  grant  funda) J 

Loan  guarantee M 

(b| .  Non-NNC  Iom 4 

(Name) 

(c| ;  Other  aource  S 

(Name) 
(d)  Total:  .„ J 


S.  Purpose  of  Loan  (detailed  deacriptlon  of 
propoaal). 

6  Buatneea — new  or  exlating  and  for  how 
long. 

7  Number  of  job*  created.  Mved  or 
benefited  by  asatitanoa. 

Dated.  February  14. 1980 

NmISox  KWuMaa, 

Acting  Admmiitratar 

(FR  Doc  HMU04  Filed  3-10-«e:  9:46  am) 

I  OOM  MM-OT-M 


AninMl  wmI  Ptent  Haaitti  Inspection 
8«rv4c« 

9  CFR  9mn  92 

(Docli«(No.M-1«2| 

Importation  of  Horaaa  From  Argantlna 

AOlMCV:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACnoic  Proposed  rule. 


We  are  proposing  to  amend 
the  regulations  by  removing  the 
requirment  that  horses  imported  Into  the 
United  Slates  from  Argentina  be 
quarantined  for  not  less  than  seven 
days.  This  quarantine  period  is  needed 
to  determine  If  the  horses  are  infected 
with  Venezuelan  equine 
encephalomyelitis  (VE£).  We  are 
proposing  to  remove  this  particular 
quarantine  requirement  because  we 
have  determined  that  VEE  does  not 
exist  In  Argentina.  The  adoption  of  this 
proposal  would  allow  horses  imported 
Into  the  United  States  from  Argentina 
that  meet  all  the  requirements  for 
importation,  in  most  cases,  to  qualify  for 
a  shortened  quarantine  period  (usually 
three  day*)  upon  importation  into  the 
United  Stales. 

DATI:  Consideration  will  be  given  only 
to  comments  postmarked  or  received  on 
or  before  Apnl  12, 1989. 
AOOfHSSU:  Send  an  ongina!  and  two 
copies  of  written  comments  to  Helen  R. 


Wright.  Chief,  Regulatory  Analysis  and 
Development.  PPD.  APHIS,  USDA. 
Room  868,  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20702. 
Please  state  that  your  comments  refer  to 
Docket  No.  88-182.  Comments  received 
may  be  Inspected  at  USDA.  Room  1141. 
South  Building,  14th  and  Independence 
Ave.  SW.,  Washington,  DC,  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
ran  FUNTHBi  mrotmAvom  contact 
Dr.  Harvey  A.  Kryder.  Senior  Staff 
Veterinarian.  Import-Export  Products 
Staff.  VS.  APHIS  USDA.  Room  753. 
Federal  Building,  8505  Belcrest  Road. 
Hyattsville,  MD  20782,  301-436-7885. 
SUf^t-UMMTAIIV  mrOMMATIOM: 

Background 

Regulations  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  on 
animal  importations  in  9  CFR  Part  92 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
horses  that  could  introduce  various 
diseases,  including  Venezuelan  equine 
encephalomyelitis  (VEE),  into  the  United 
States.  VEE,  a  viral  disease  of  the 
central  nervous  system,  progresses 
rapidly  In  horses  and  is  frequently  fatal. 
The  last  outbreak  of  VEE  in  the  United 
States  was  eradicated  in  1972. 

Section  92.11(d)(l)(i)  of  the  regulations 
requires  that  horses  imported  into  the 
United  States  from  the  Western 
Hemisphere,  except  those  from  Canada 
and  Mexico,  be  quarantined  at 
designated  ports  of  entry  for  not  less 
than  seven  days.  The  purpose  of  this 
requirement  is  to  prevent  the 
introduction  into  the  United  States  of 
horses  infected  with  VEE;  the 
quarantine  penod  of  not  less  than  seven 
days  was  instituted  because  symptoms 
of  VEE  in  infected  horses  become 
apparent  within  seven  days  of  infection. 

Horses  from  Canada  and  Mexico  are 
not  subject  to  this  quarantine  period 
because  VEE  does  not  exist  in  these 
countries.  Recently,  veterinary  officials 
of  the  Argentine  government  have 
provided  APHIS  with  survey  results  and 
animal  testing  data  '  demonstrating  that 
VEE  does  not  exist  in  Argentina. 
Therefore,  we  are  proposing  to  remove 
the  requirement  that  horses  imported 
into  the  United  States  from  Argentina 
undergo  a  quarantine  of  not  less  than 
seven  days  to  prevent  the  introduction 
of  VEE  into  the  United  States.  Horses 
from  Argentina  would  continue, 
however,  to  be  subject  to  the  other 
applicable  import  requirements  of  9  CFR 


'  Coptat  of  llu*  natarlal  nay  be  obulnad  t>y 
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Part  92.  Including  the  requirement  in 
(92.8  concerning  inspection  of  horses  at 
the  port  of  entry  and  the  requirements  in 
( 92.11(d)  concerning  the  testing  of 
imported  horses,  the  quarantine  of 
horses  luitil  test  resulu  are  obtained, 
and  the  certification  by  a  port 
veterinarian  that  horses  are  free  from 
clinical  evidence  of  disease. 

Executive  Order  12291  and  Regulatory 
nexibUity  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterpnses  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Our  proposal  would  generally  reduce 
the  time  that  horses  imported  from 
Argentina  must  spend  in  quarantine  at 
the  port  of  arrival,  and  would,  therefore, 
reduce  the  cost  to  importers  of  expenses 
related  to  this  quarantine.  The  number 
of  horses  imported  from  Argentina 
annually  is  small  compared  with  the 
total  number  of  horses  imported 
annually.  In  1987,  of  21,500  imported 
horses,  approximately  800  were 
imported  from  Argentina.  These 
importations  involved  several  hundred 
individuals  importing  one  or  a  few 
horses,  with  no  importations  of  large 
groups  of  horses.  Because  horses 
imported  from  Argentina  under  this 
proposed  rule  would  usually  be 
quarantined  for  no  more  than  three  days 
while  test  results  are  obtained,  the  main 
economic  effect  of  this  rule  would  be  to 
save  importers  the  costs  of  quarantining 
their  horses  for  four  days,  a  savings  of 
approximately  $237  per  horse. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  proposal 
contain  no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3501  e/ se<7), 


Executive  Oidar  12S72 

This  program/activity  Is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  hfo.  ia025  and  is  stibfect  to 
Execntfre  Order  12372,  which  requires 
mtergovemmental  consultation  witii 
state  and  local  officials.  [See  7  CFR  Part 
3015.  Subpart  V,) 

List  of  Sab^acto  In  9  CFR  Part  n 

Animal  disaases,  Canada,  hnports. 

Livestock  and  tirestock  products. 
Mexico,  Poultry  and  poidtry  ptodacts. 
Quarantine.  Transportation.  Vt^kUife. 

Accordingly,  we  are  proposing  to 
amend  9  CFR  Part  92  as  IdSkmv. 

PART  92— IMPORTATION  OF  CERTAM 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANDJAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPntQ  CONTAINERS  THEREON 

1.  The  autlumty  citation  would 
continue  to  read  as  follows: 

Aulkaritr  7  U.&C  1622;  18  U.&a  ISOat  21 
U.S.a  MO-IOS.  111.  134a.  lS4b.  194c;  U4d 
134f,  and  135:  31  U.S.Q  9701:  7  CFR  X.V7,  ISl, 
and  371.2(d}. 

§•2.11    [Amendedl 

2.  In  5  92.11(dHlKi)  the  words  "and 
except  with  respect  to  horses  from 
Argentina,"  would  be  added 
immediately  following  the  word 
"Mexico.". 

Done  in  Wasfaii^toa.  DC,  this  8(h  day  of 
March  1989. 
lames  W.  GloaMt. 

Administmtor,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc  BB-^3a  Filed  3-10-88;  8:4S  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  12S9 

National  Spaca  Grant  Collega  and 
Feflowship  Program 

AQENCv:  National  Aeronantics  and 

Space  Administratian  (NASA). 
AcnoiC  Proposed  rule. 

summary:  This  proposed  rule 
establishes  NASA  policies, 
responsibiUties.  and  procedures  relative 
to  the  National  Space  Grant  College  and 
Fellowship  Program  established  by  Title 
II  of  the  National  Aeronautics  and 
Space  Administration  Authorization  Act 
of  1988.  This  program,  through  the 
designation  of  Space  Grant  colleges/ 
consortia  and  the  establishment  of 


Space  Grant  programs  and  frilowships. 

is  designed  to  broaden  the  base  of 

tmiversities  and  indiriduals  contributing 

to  and  benefiting  from  aerospace 

sdence  and  technology  and  ultimately 

contribute  to  the  development  and 

utilization  of  space  resources. 

DATE  Comments  must  be  st^mitted  on 

or  before  April  12, 1989. 

AOORESS:  Educational  Affairs  Diviskm. 

Code  XE,  NASA  Headquarters, 

Washington.  DC  2054&  CommenU  may 

be  in8p«:ted  in  FBO,  Room  8127, 

between  8:00  ajn.  and  4:30  p.m. 

FOR  RMTMBI  INFOIII(UTIOII  COHTACT: 

Elaine  T.  Sdiwartz.  202/453-8344, 

SUPPLEMENTARY  INFORMATIOM:  The 

National  Aeronautics  and  Space 
Administration  has  determined  that  this 
proposed  rule  does  not  constitute  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  and  it  %vill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaU  business 
entities  under  the  Regulatray  Flexibility 
Act 

List  of  Subiacts  b  14  CFR  Part  1259 

Aerospace,  Consortium.  FeOowship 
Program.  Higher  Education.  Space, 
Grant  College. 

Part  1259  is  added  to  Title  14.  Chapter 
V,  to  read  as  foDows: 

PART  1259-NATlONAL  SPACE 
GRANT  COLLEGE  AND  FELLOWSHIP 
PROGRAM 

Sulipart  1— Basic  PoOey 

Sec. 

1259.100  Scope  of  part 

1259.101  Definitkns. 

1259.102  Cen»ai  policy. 

1259.103  Special  authorities — gift 
acceptance  and  other  Federal  funding. 

8ut>part  2— Space  Grant  Program  and 
Pro)ect  Awards 

1259.200  IDescriptiaa. 

1259.201  Types  of  Spece  Grant  progrvm  and 
project  awards—regular  and  speciaL 

1259.202  Application  prooedtiras. 

1259.203  Limitationa. 


Subpart 3    Hationall 

1259.300  Description. 

1259.301  Identification  at  natiaoal  needs. 

1259.302  Apptication  prooednrea. 

1259.303  Limitations. 

Subpart  4— Space  Grant  Colsge  and 
ConsoftJam  Designation 

1259.400  Description. 

1259.401  Responsibilities, 

1259.402  Basic  criteria  and  appUcatioo 
procedures. 

1259.403  Limitations. 

1259.404  Suspension  or  termination  of 
designation. 

Subpart  5— Spaca  Grant  Fsloiiishlpa 

1259.500    Description. 


Sec. 

1256.501    Responsibilities. 

^2SOJS0a    ApplicatioB  procedures. 

12StJBSa    Liedtaboas. 

8ut>part6 — Space  Grant  Review  Penal 

IZSflJUO  Panel  deacriptiaa. 

1259.601  Eatablishatent  and  compoaition. 

1250.602  CanHict  of  interest 

1250.603  Responsibilities. 

Autliortty:  Pub.  L.  100-147. 101  Stot  See- 
875,  42  VS.C  2486: 42  U.S.C  2AU. 

Subpart  1— 'Basic  PoBqr 


i^as^.M» 


or  pert 


(a)  This  Part  12S9  establishes  the 
policies,  responsibilities,  and  procedures 
relative  to  the  National  Space  Grant 
College  and  FeDowship  Program 
established  by  Title  II  of  the  National 
Aeronautics  and  Spece  Administration 
Authorization  Act  of  1988.  (Pub.  L  100- 
147,  Oct  30, 1987, 101  Stat  889-875,  42 
U.S.a  2488).  This  statute  antborrzes  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration 
(NASA),  in  order  to  carry  out  the 
purposes  of  the  National  Spece  Grant 
College  and  Fellowship  Act  (the  Act),  to 
accept  conditional  or  unconditional  gifts 
and  donations,  to  accept  and  use  ftmds 
from  other  Federal  departments, 
agencies  and  instrumentahties,  to  make 
awards  with  respect  to  such  needs  or 
problems  and  to  designate  Space  Grant 
colleges.  It  fnrAer  directs  the 
Administrator  to  estabbsh  a  graduate 
fellowship  program  to  provide 
educational  assistance  to  qualified 
individuals  in  fields  related  to  space, 
and  to  establi^  an  independent 
committee  known  as  the  Space  Grant 
Review  Panel  to  review  and  advise  the 
Administrator  with  respect  to  Space 
Grant  programs. 

(b)  The  regulations  of  this  part  do  not 
apply  to  awards  made  by  NASA  under 
any  other  authority. 

S  1259.101    Deflnlttona. 

For  the  purposes  erf  this  part  the 
following  definitions  shall  apply: 

(a)  "Field  related  to  space"  means  any 
academic  discipline  or  field  of  study 
(including  the  physical  natural  and 
biological  sciences,  and  engineering, 
space  technology,  education,  economics, 
sociology,  communications,  planning, 
law,  international  affairs  and  public 
administration)  which  is  concerned  with 
or  likely  to  improve  the  understanding, 
assessment,  development,  and 
utilization  of  space. 

(b)  "Institution  of  higher  education" 
means  any  coUege  or  university  in  any 
State  which: 

(1)  Admits  as  regular  students  only 
individuals  who  have  a  certificate  of 
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graduation  or  equivalent  from  a 
•econdary  achool; 

(2)  Ii  legally  authorized  within  such 
Slate  to  provide  a  program  of  education 
beyond  tecondary  education. 

(3)  Provides  an  educational  program 
for  which  a  bachelor's  degree  or  other 
higher  degree  is  awarded: 

(4)  Is  a  public  or  other  nonprofit 
institution,  and 

(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association. 

(c)  "National  of  the  United  States" 
means  a  citizen  of  the  United  States  or  a 
native  resident  of  a  possession  of  the 
United  States.  It  do«s  not  refer  to  or 
Include  a  citizen  of  another  country  who 
has  applied  fur  United  States 
citizenship. 

(d)  "Panel"  means  the  Space  Grant 
Review  Panel  established  pursuant  to 
section  210  of  the  Act 

(e)  "Person"  means  any  individual, 
public  or  private  corporation, 
partnership  or  other  association  or 
entity  (including  any  Space  Grant 
college.  Space  Grant  consortium. 
Institution  of  higher  education.  Institute, 
or  laboratory),  or  any  State,  political 
subdivision  thereof,  or  agency  or  ofTicer 
of  a  State  or  political  subdivision 
thereof. 

(f)  "Space"  means  "aeronautical  and 
space  activities"  which  has  the  meaning 
given  to  such  term  in  section  103(1)  of 
the  National  Aeronautics  and  Space  Act 
of  195a.  as  amended  (42  U  S.C.  2452) 

(b)  "Space  Grant  college"  means  any 
public  or  private  institution  of  higher 
education  which  Is  designated  as  such 
by  the  Administrator  or  designee 
pursuant  to  section  2J.18  of  the  Act. 

(h)  "Space  Grunt  regional  consortium  ' 
means  any  association  or  other  alliance 
which  is  designated  as  such  by  the 
Administrator  or  designee  pursuant  to 
section  208  of  the  Act. 

(i)  "Space  Grant  program"  means  any 
program  which; 

(1)  Is  administered  by  any  Space 
Grant  college.  Space  Grant  regional 
consortium,  institution  of  higher 
education,  institute,  lalwratory  or  State 
or  local  agency:  and 

(2)  Includes  two  or  more  projects 
Involving  education  and  one  or  more  of 
the  following  activities  in  the  fields 
related  to  space: 

(i)  Research: 

(ii)  Training;  or 

(ill)  Advisory  services. 

())  "Space  Grant  program  award" 
means  any  award  contemplated  under 
section  206(a)  of  the  Act. 

(k)  "Special  Space  Grant  program 
award"  means  any  award  extended 
under  section  206(b)  of  the  Act 


(1)  "Specific  national  ne«d  grant" 
means  aay  award  sxtended  under 
section  207  of  the  Act. 

(m)  "State"  means  any  State  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam.  American  Samoa, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  any  other  territory 
or  possession  of  the  United  States. 

(n)  "State  Space  Grant  cooperating 
Institution"  means  any  institution  of 
higher  education  in  a  State  which  does 
not  have  a  designated  Space  Grant 
college  that  Is  named  by  the 
Administrator  or  designee  to  provida 
selected  Tiace  Grant  program  functions 
within  that  State. 

I12M.102    Qenarai  poOcy. 

(a)  In  accordanca  with  subsections 
103(a)(2)  and  (3)  of  the  National 
Aeronautics  and  Space  Act  of  1958.  as 
amended.  (42  U.S.C.  2457(a)(3)),  it  is 
NASA's  policy,  through  various 
educational  programs,  to  provide  direct 
support  for  and  encouragement  to 
teachers,  students,  and  prospective 
students  in  fields  related  to  space. 

(b)  In  compliance  with  the  National 
Space  Grant  College  and  Fellowship  Act 
(42  use.  2486),  It  shall  be  NASA's 
purpose  to: 

(1)  Increase  the  understanding, 
assessment,  development,  and 
utilization  of  space  resources  by 
promoting  a  strong  educational  base, 
responsive  research  and  training 
activities,  and  broad  and  piompt 
dissemination  of  knowledge  and 
techniques: 

(2)  Utilize  the  abilities  and  talents  of 
the  universities  of  the  Nation  to  support 
and  contribute  to  the  exploration  and 
development  of  the  resources  and 
opportunities  afforded  by  the  space 
environment, 

(3)  Elncourage  and  support  the 
existence  of  interdisciplinary  and 
multidiscipllnary  programs  of  space 
research,  to  engage  in  activities  of 
training  (including  teacher  education), 
research  and  public  service  and  to  have 
cooperative  programs  with  industry: 

(4)  Encourage  and  support  the 
existence  of  consortia,  composed  of 
university  and  industry  members,  to 
advance  the  exploration  and 
development  of  space  resources  in  cases 
In  which  national  objectives  can  be 
better  fulfilled  than  through  the 
programs  of  single  universities: 

(5)  Encourage  and  support  Federal 
funding  for  graduate  fellowships  in 
fields  related  to  space. 

(6)  Support  activities  in  colleges  and 
universities  generally  for  the  purpose  of 
creating  and  operating  a  network  of 
Institutional  programs  that  will  enhance 


achievements  resulting  from  efforts 
under  this  Act  and 

(7)  Encourage  cooperation  and 
coordination  among  Federal  agencies 
and  Federal  programs  concerned  with 
space  issues. 

(c)  It  shall  be  NASA's  policy  to 
designate  Space  Grant  colleges.  State 
Space  Grant  cooperating  institutions 
and  Space  Grant  regional  consortia  and 
award  fellowships,  grants,  contracts, 
and  other  transactions  competitively  in 
a  merit-based  review  process. 

(d)  It  shall  be  NASA's  policy  to 
designate  and  make  awards  without 
discriminating  on  the  basis  of  sex.  race, 
color,  religion,  national  origin,  or 
handicap. 

11299.103    Special  authorW—    gm 
I  and  ottiar  Fadaral  fundbiQ. 


(a)  Acceptance  of  gifts.  (1)  In  order  to 
carry  out  the  provisions  of  the  Act.  the 
Administrator  is  authorized  to  accept 
conditional  or  unconditional  gifts  or 
donations  of  services,  money  or 
property,  real,  personal  or  mixed, 
tangible  or  intangible.  This  authority  Is 
delegated  to  the  Director.  Educational 
Affairs  Division. 

(2)  The  Administrator  or  designee  may 
decline  any  gift  or  donation  that  the 
Administrator  determines  Is  not  In 
accord  with  the  purposes  of  the 
program.  Also,  conditional  gifts  or 
donations  that  are  not  in  compliance 
with  the  Act  or  the  Implementing 
regulations  shall  be  declined.  NASA 
may  use  a  reasonable  amount  from  a  gift 
or  donation  to  cover  any  administrative 
costs  associated  with  such  gift  or 
donation. 

(b)  Acceptance  and  use  of  funds  from 
other  Federal  agencies.  (1)  To  carry  out 
the  provisions  of  the  Act.  the 
Administrator  is  authonzed  to  accept 
and  use  funds  from  other  Federal 
departments,  agencies,  and 
instrumentalities  to  pay  for  awards 
under  this  program.  This  authority  is 
delegated  to  the  Director,  Educational 
Affairs  Division. 

(2)  The  Administrator  or  designee  may 
decline  any  such  funds  when  the 
Administrator  determines  acceptance 
would  not  be  in  accord  with  the 
purposes  of  the  program.  NAS.A  may  use 
a  reasonable  amount  from  transferred 
Federal  funds  to  cover  any 
administrative  costs  associated  with 
such  transfers. 

Subpart  2— Space  Grant  Program  and 
Project  Awards 

8  1259.200    Dascrlptton. 

Awards  are  authorized  to  establish 
any  Space  Grant  and/or  fellowship 


program  or  project  if  such  program  or 
project  will  further  the  purposes  of  Uie 
Act. 

f  1259.201    Types  of  Speoe  QranI  program 
and  protect  awards— regular  and  apeciaL 

(a)  A  regular  Space  Grant  program  or 
project  award  shall: 

(1)  Be  funded  by  NASA  up  to  66 
percent  of  the  total  cost  of  the  Space 
Grant  award  and/or  fellowship  program 
involved;  or 

(2)  Be  funded  up  to  100  percent  of  its 
cost  if  funded  by  another  Federal  entity. 

(b)  A  special  Space  Grant  program  or 
project  award  may  be  funded  up  to  100 
percent  of  the  total  cost  of  the  special 
project  if  the  Administrator  or  designee, 
the  Director,  Educational  Affairs 
Division,  finds  that 

(1)  Nc  reasonable  means  is  available 
through  which  the  appUcant  can  meet 
the  matching  requirements  for  a  regular 
Space  Grant  award  under  paragraph  (a) 
of  this  section; 

(2]  The  probable  benefit  of  such 
project  outweighs  the  public  interest  in 
such  matching  requirement  and 

(3)  The  same  or  equivalent  benefit 
cannot  be  obtained  through  the  award 
of  a  regular  Space  Grant  program  or 
project  award  under  paragraph  (a)  of 
this  section  or  the  award  of  a  specific 
national  need  grant  under  section  207  of 
the  Act 


51259.202 

(a)  The  opportunity  to  apply  shall  be 
aimounced  by  the  Director,  Educational 
Affairs  Division. 

(b)  The  application  procedures  and 
evaluation  guidelines  for  awards  imder 
this  section  will  be  included  in  the 
axmouncements  of  such  programs. 

(c)  The  applications  will  be  reviewed 
by  a  peer  review  merit  selection  panel 
appointed  by  the  Director,  Educational 
Affairs  Division. 

11259.203    LknKations. 

Public  Law  100-147,  section  206(d)  (2) 
and  (3).  states  that 

(a)  Funds  for  awards  made  under  this 
section  may  not  be  used  to: 

(1)  Purchase  land; 

(2)  Purchase,  construct  preserve,  or 
repair  any  building;  or 

(3)  Purchase  or  construct  any  launch 
facihty  or  launch  vehicle. 

(b)  Funds  may  be  used  to  lease  any  of 
the  items  listed  in  paragraph  (a)  of  this 
section  as  long  as  prior  written  approval 
Is  obtained  from  the  Administrator  or 
designee. 

Subpart  3— National  Neods  Qranta 

{1259.300    Deecrlplloa 

National  needs  awards  may  be 
awarded  by  the  Administrator  or 


designee  to  meet  such  needs  or 
problems  relating  to  aerospace 
identified  by  the  Space  Grant  Review 
Panel,  by  NASA  officials  or  by  any 
person.  Such  awards  may  be  up  to  100 
percent  of  the  total  cost  of  the  program 
or  project 

9  1259.301    Mentmcation  of  national 


National  needs  shall  be  identified  by 
the  Administrator  who  shall  consider 
specific  national  needs  and  problems 
relating  to  space  proposed  by  the  space 
Grant  Review  Panel  any  NASA  official 
or  any  person. 

S1259J02    AppMcatton  procedur— . 

(a)  The  Administrator  or  designee  has 
the  authority  to  make  awards  to  meet 
identified  national  needs. 

(b)  The  Ehrector,  Educational  Affairs 
Division,  shall  establish  a  competitive, 
merit-based  review  process  to  examine 
unsolicited  national  needs  proposals. 

{1259.303    Umitattona. 

The  same  limitations  shall  apply  as 
are  stated  in  9  1259.203. 

Subpart  4— Space  Qratit  College  and 
CotMortlum  Designation 

{1259.400    DescrtpUon. 

(a)  The  Administrator  may  designate 
Space  Grant  colleges.  Space  Grant 
college  consortia,  and  Space  Grant 
regional  consortia  in  order  to  establish 
Federal/university  partnerships  to 
promote  a  strong  educational  base  in  the 
space  and  aeronautical  sciences.  These 
designated  colleges  and  consortia  will 
provide  leadership  for  a  network  of 
American  colleges  and  universities, 
industry,  and  State  and  local 
governments  in  space-related  fields.  The 
Administrator  hereby  delegates  this 
authority  to  the  EHrector,  Educational 
Affairs  Division. 

(b)  Designation  of  Space  Grant 
colleges,  Space  Grant  college  consortia, 
and  Space  Grant  regional  consortia  shall 
be  for  5  years.  Designation  of  Space 
Grant  colleges  and  consortia  may  be 
continued  based  on  a  merit  review  at 
the  beginning  of  the  fifth  year. 

(c)  Each  designated  Space  Grant 
college  or  consortium  will  receive: 

(1)  A  Space  Grant  award  that  requires 
a  100  percent  match;  and 

(2)  Funds  for  fellowships. 

(d)  Each  Space  Grant  college  or 
consortium  will  be  funded  annually. 

{  1259.401    ResponslbWttas. 

Each  designated  Space  Grant  college 
or  consortium  shall: 

(a)  Designate  a  Space  Grant  Program 
Director 

[b]  EstabUsh  a  Space  Grant  Office; 


(c)  Administer  a  fellowship  program: 

(d)  Develop  and  implement  programs 
of  public  service,  interdisciplinarj 
space-related  programs,  advisory 
activities,  and  cooperation  with 
industry,  research  laboratones.  State 
and  local  governments,  and  other 
colleges  and  universities,  particularly 
institutions  in  their  State  and/or  region 
with  significantly  large  enrollments  of 
racial  minorities  who  are  under- 
reprcsented  in  science  and  technolog)". 
and 

(e)  Provide  nonfederal  matching  funds 
(exclusive  of  in-kind  contributions)  for 
the  Space  Grant  program  equal  to  that 
provided  by  NASA. 

{1259.402    Baste  oMarta  and  applcatton 
procedures. 

(a)  Any  institution  of  higher  education 
may  be  designated  a  Space  Grant 
college  if  the  Administrator  or  designee 
finds  that  it  has  a  balanced  program  of 
research,  education,  training  and 
advisory  services  in  fields  related  to 
space,  as  further  defined  in  the  program 
announcement. 

fb)  Any  association  or  other  alhance 
of  two  or  more  persons  may  be 
designated  a  Space  Grant  regional 
consortium,  if  the  Administrator  or 
designee  finds  that  such  association  or 
alliance: 

(1)  Is  established  for  the  purpose  of 
sharing  expertise,  research,  educational 
or  training  facilities,  and  other 
capabilities  in  order  to  facilitate 
research,  education,  training,  and 
advisory  services,  in  any  field  related  to 
space;  and 

(2)  Will  encourage  and  follow  a 
regional  approach  to  solving  problems 
or  meeting  needs  relating  to  space,  m 
cooperation  with  other  institutions  of 
higher  education.  Space  Grant  program 
grantees,  and  other  persons  in  the 
region. 

(c)  The  opportunity  to  apply  for 
designation  shall  be  announced  bj  the 
Director,  Educational  Affairs  Division. 
The  application  procedures  and 
evaluation  guidelines  for  designation 
shall  be  included  in  the  designation 
armoun  cement 

(d)  Designation  will  be  decided  by  a 
competitive  merit  review  of  the  progra.m 
proposal  measured  against  the  purposes 
of  the  Act  and  including,  but  not  limited 
to,  proposed  linkages  with  other  colleges 
and  universities  [particularly 
institutions  with  significant  enrollmenls 
of  under-represented  minority  groups), 
public  service,  and  collaboration  with 
space-related  industry. 
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f  12M.403    Umtattom. 

The  same  limitations  shall  apply  as 
are  stated  in  f  1299.203. 

|12M 


The  Administrator  or  deai^ee.  the 
Director,  Educational  Affairs  Division. 
may,  for  cauae.  and  after  an  opportunity 
for  a  hearing  before  an  Administrative 
|ud^  appointed  by  the  Deputy 
Administrator,  suspend  or  terminate  the 
Space  Grant  designation  of  any 
institution  or  consortium. 


Subpwl 


It 


Qrsnt  FvNowsnlps 


The  Space  Grant  fellowthip  program 
will  provide  educational  and  training 
assistance  to  quaHfied  individuals  at  the 
graduate  level  m  fields  related  to  space 
Awards  wrtU  be  made  to  Institutions  of 
higher  educatioo  for  fellowihipa.  The 
student  reapients  shall  be  known  as 
NASA  Space  Grant  Fellows. 


}  ^2fJS0^ 

(a)  All  institutiona  whicfa  receive 
Space  Grant  fellowships  will  be 
expected  to  use  the  awards  to  increase 
the  pool  of  graduate  students  tn  fields 
related  to  space 

(b)  The  overall  fsllowsiiip  program 
shall  be  cognteant  of  uistituttonal 
drveraity  and  geographical  distribution 


I  l2f»J6tt2 

(u)  All  appitcanta  for  designation  as 
Space  Grant  collages  and  consortia  must 
apply  for  Spaca  Grant  fellowshipa. 

|b|  Applicants  for  Space  Grant 
program  or  project  grants  (under 
1269  200)  and  for  national  needa  grants 
(under  12S9JaO)  may  also  apply  for 
Space  Grant  fellowships 

(c)  There  will  be  a  merit  review 
selection  of  Space  Grant  fellowship 
awards 


§  12SIlM9 

(a|  Fellowships  shall  Im*  awardad  only 
to  Nationals  of  the  United  States. 

(b|  Any  students  supported  nnder  this 
fellowship  program  shaD  not  be  funded 
fur  mora  than  4  years  unlcaa  the 
Dtre<:tor,  Educational  Af  airs  Division, 
makes  an  exception 

Subpart  • — Sqmcm  QrantRvvtvw 


11 

An  Independent  committea,  tlie  Space 
Grajit  Reviaw  PansL  winch  ia  not 
subbed  to  the  Federal  Advisory 
Committee  Act  shall  be  aatabllahed  to 
adviaa  the  Admintstrator  with  raapect  to 
Space  Grant  program  and  pro|ect 
awards,  the  Speoe  Grant  fellowship 
program,  and  the  designation  and 


operation  Space  Grant  colleget  and 
consortia.  A  majority  of  the  voting 
members  shall  be  individuals  who.  by 
reason  of  knowledge,  experienc*.  or 
trainii^  are  aspecially  qualified  in  one 
or  more  of  tha  fialds  related  to  space. 
The  other  voting  membera  shall  be 
individuals  who,  by  reason  of 
knowtodfB,  experience  or  training,  are 
especially  qualified  in,  or  representative 
of.  education,  extension  services.  State 
government,  industry,  economica, 
planning,  or  any  other  activity  related  to 
the  purposes  of  the  Space  Grant 
program. 

I  t2SaJ01    CstatoiohiwonI  and 


(a)  Tha  Panel,  to  be  located  at  NASA 
Headquvtera  m  Washington.  DC  will 
be  composed  of  tan  voting  membera 
who  are  not  current  ^4ASA  employees. 

(b)  It  shall  include  four  from  Federal 
departmenta.  agencies  or  entitiea  that 
have  an  Interest  in  space  programs  or 
science  and  education,  and  six 
nonfederal  representatives. 

(c)  Tba  nonfederal  representative* 
shall  include  two  peraona  who  are 
directly  involved  with  the  Space  Grant 
program  at  a  Space  Grant  college  or 
consortium,  one  peisaii  hnrohred  wttti 
the  Space  Grant  program  at  a  oniveraity 
that  is  not  a  deai^pated  Space  Grant 
college,  a  univecaity  ^aaaiiiunt  or 
chancellor,  one  rapraaeatative  of  a 
space-related  Industry,  and  the  last 
person  to  be  from  whatever  field  the 
Adminiatrator  determines  to  be  of 
greatest  concern. 

(d)  The  Panel  members  shall  be 
appointed  by  the  Administrator  or 
designee. 

(e)  The  relevant  organizations  and 
aaaociations  in  aerospace  and  science 
educalion  fields  will  be  asked  to  provide 
thsoe  names  for  each  poaition  on  the 
panel.  The  Administrator  shall  conaidar 
them,  but  not  be  limited  to  them,  in  the 
selection  process. 

(f)  The  Adnanistrator  or  designee 
ahall  select  a  Chair  and  a  Vice  Chair. 
The  Vice  Chair  shall  act  as  Chair  In  the 
Hbaence  or  incapacity  of  the  Chair. 

(g)  The  Adminiatrator  or  designee  may 
select  NASA  ofQciala  to  serve  as  ex 
ofricia  nonvoting  members  of  the  panel. 


f  1Me.a09    Oonfftot  of  I 

Any  member  of  the  Panel  who  has  a 
personal  or  financial  intereat  in  an  isoue 
before  the  Panel  shaH  abotain  from 
voting  on  such  issue. 

^^7a»Ma   nis|iuiisa«Mii 

\a)  The  Panel  shall  adviae  the 
Adminiatrator  and  tbe  Dlrectac 
Educational  Affairs  Division,  witk 
respect  to. 


(1)  Applications  or  propoaala  for.  and 
performance  under,  awards  made 
pursuant  to  sections  206  and  207  of  Title 
II  of  the  Act; 

(2)  Tha  Space  Grant  fellowship 
program; 

(3)  llie  designation  and  operation  of 
Space  Grant  colleges  and  Space  Grant 
regional  oonaortia,  and  the  operation  of 
Space  Grant  and  fellowahlp  programa; 

(4)  The  formulatioa  and  appUcation  of 
the  planning  guidelines  and  priorities 
pursuant  to  aection  206(a)  and  (bNl)  of 
Title  n  of  the  Act  and 

(5]  Socfa  other  matters  as  the 
Administrator  refers  to  the  Panel  for 
review  and  advice. 

(b)  The  Panel  ahall  meet  biannually 
and  at  any  other  time  at  the  call  of  the 
Chair  or  upon  a  requeat  from  a  majority 
of  the  voting  members  or  at  the  call  of 
the  Administrator. 

(c)  The  Panel  may  exercise  such 
powers  as  are  reaaonably  neceaaary  in 
order  to  carry  out  the  duties  wiumerated 
in  paragraph  (a)  of  this  section. 

(d)  The  Director.  Educational  Affairs 
Division,  shaD  appoint  an  Executive 
Secretary  who  sfaaQ  perform 
administrative  duties  for  the  Panel. 

(el  Federal  aiembers  of  the  Panel  will 
have  their  agendaa  reimbursed  by 
NASA  for  any  travel  costs  and  per  diem 
expenaes  required  to  attend  Panel 
meetings. 

(f)  Nonfederal  members  of  the  Panel 
will  be  reimbursed  by  NASA  for  travel 
costs  and  per  diem  expenses  required  to 
attend  Panel  meetings. 
March  l,liMa. 
IMaaMyers, 
Deputy  Adminiatrator 
[FR  Doc  W-64S7  Piled  3-1(V-8B:  a-45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

(Rai  Na.  S4-a«Wtt;  Hto  Na  S7-a-MI 

DtackMur*  of  Equity  PartldpanU  In 
ControlTransactlona 

AOCNCV:  Securities  and  Exchange 

Commission. 

ACnosc  Notice  of  proposed  rulemaking. 

mmmtkKT.  The  Securities  and  Exchange 
Comraiaaion  (~CoramiBston")  today  is 
publishing  for  oomraent  propoaals  to 
revise  the  instructions  to  certain 
schedules  filed  In  connection  with 
control  transactlona.  The  proposals  are 
intended  to  provide  aharehalden  with 
material  information  concemiiig 
significan!  equity  participants  in  limited 


partnerships,  closely-held  corporations, 
and  similar  entities  engaged  in  control 
transactions. 

OATC:  Comments  should  be  received  on 
or  before  May  12, 1989. 
AOOftESS:  Comments  should  be 
submitted  in  tripUcate  to  Jonathan  G. 
Katz,  Secretary.  Securities  and 
Exchange  CommisBion.  450  Fifth  Street 
NW..  Washington,  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-fr<89. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  PubUc  Reference  Room, 
450  Fifth  Sb^et  NW..  Washington,  DC 
20549. 

ran  RjfrmcR  information  contact: 

David  A.  Sirignano  or  Richard  E.  Baltz 
at  (202)  272-3097.  Office  of  Tender 
Offers.  Division  of  Corporation  Finance. 
suppumentaiiy  mromiATioN:  The 
Commission  is  proposing  for  comments 
amendments  to  Schedule  13D.>  14D-1,* 
14B  »  and  13E-3.« 

L  Executlva  Summary 

The  Commission  is  proposing  to 
amend  the  instructions  to  certain 
schedules  required  to  be  filed  in 
connection  with  major  acquiaitiona  of 
securities,  tender  o^ers.  proxy  contests, 
and  going  private  transactions  to  require 
disclosure  of  information  concerning  the 
Identity  and  background  of  limited 
partners  and  other  participants  holding 
significant  investments  in  limited 
partnerships  or  other  closely-held 
entities  or  groups  of  such  entities 
engaged  in  these  transactions.  The 
Commission  is  concerned  that  the 
current  instructions,  which  require  a 
demonstration  of  control  before 
disclosure  concerning  an  equity 
participant  is  mandated,  do  not 
adequately  provide  shareholders  and 
the  marketplace  with  material 
information  about  the  identity  and 
background  of  significant  participants  in 
the  transaction.  Accordingly,  the 
Commission  proposes  to  amend 
Instruction  C  to  Schedules  13D.  14D-1 
and  13E-3  and  Instruction  2  to  Schedule 
14B.  The  revised  instructions  would 
require  responses  to  specified  items  of 
the  schedules  relating  to  the  identity, 
background,  funding,  and  purposes  of 
the  filing  person  with  respect  to  each 
p>erson  who  (i)  contributes  more  than  10 
percent  of  the  equity  capital  or  (ii)  has 
the  right  to  receive,  in  the  aggregate, 
more  than  10  percent  of  the  profits  or 
assets  upon  liquidation  or  dissolution  of 
the  filing  person.  If  the  filing  person  is  a 


group,  for  the  purposes  of  the 
instructions,  only  the  group  would  be 
considered  the  filing  person.  The 
disclosure  would  be  required  concerning 
persons  contributing  10  percent  or  more 
of  the  group's  capital  or  entitled  to  10 
percent  or  more  of  the  profits  or  assets 
of  the  group  upon  liquidation  or 
dissolution.  The  revised  instructions 
would  not  apply  if  the  filing  person  has 
a  class  of  equity  securities  registered 
under  section  12  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act").* 

n.  Background 

The  disclosure  requirements  for 
persons  engaged  in  corporate  control 
transactions  are  designed  to  publicize 
material  facts  concerning  the  nature  of 
the  transaction  and  the  participants  so 
that  security  holders  have  the 
opportunity  to  make  informed 
investment  decisions.  Disclosure  of  this 
information  is  required  primarily  by  the 
rules  adopted  imder  the  Williams  Act 
amendments  *  to  the  Exchange  Act  and 
the  proxy  rules  ^  promulgated  imder 
section  14(aj  of  the  Exchange  Act 

Section  13(d]  of  the  Exchange  Act 
serves  a  pivotal  role  in  this  disclosure 
scheme.  It  requires  that  a  Schedule 
13D  *  be  filed  by  any  person  that 
acquires  beneficial  ownership  *  of  more 
than  five  percent  of  a  class  of  equity 
securities. »"  Sections  14(d)  and  14(e)  of 


'  17  cm  240.19d-101. 
» 17  CPR  14d-10a 

*  17  cm  24ai4*-102. 

*  17  CPR  2«0.13e-10a 


•  15  U.S.C  78a  et  teq. 

•  Secttoni  13(d)  (IS  U5.C  78in(d)l.  13(e)  [15 
U.S.C  78m(e)l.  14(d)  (15  US.C  78n(e]].  14(e)  (15 
VJS.C  78D(e)]  and  14(0  (M  U.S.C  780(0]  of  tlie 
Exchange  Act 

•  17  CFR  24ai4a-l  el  leq. 

•  17  CFR  240.136-101. 

•  A  beneficial  owner  of  a  tecuhty  i«  defined  in 
Rule  13d-3  a«  indudiiig  any  penon  who,  directty  or 
indirectly,  thraogii  any  contract  arrangement 
nnderatandiag  or  otbOTwiaa  haa  or  ahairw  voting 
power,  which  inchide*  the  power  to  vote  or  to  direct 
the  voting  of  aocfa  tecurity.  and/ or  mveetment 
power,  wtiich  hiriiidae  the  power  to  ditpoee  or  to 
direct  the  diepoaition  of  the  aecuhty.  17  CFR 
24ai3d-3. 

■■  Acquiaitioni  of  e<|uity  tecuritie*  that  would 
have  been  regiatared  under  aection  12  except  for  the 
inaorance  company  exemption  in  aection  12(g)(2)(G) 
(15  U.S.C  7B;(gM2MC)].  or  are  laaued  by  a  doMd- 
end  inveatment  company  registered  uiMler  the 
inveetmeni  Company  Act  of  1»40  [15  U.S.C  80e-1  to 
80e-S2|,  alao  are  anbiect  to  the  t>eneflcial  ownership 
reporting  requirements.  In  addition,  if  a  person  hai 
the  right  to  acquire  Iwneflcial  ownership  of  i 
subject  security  within  00  days  (A)  through  the 
exerdae  of  any  warrant  option,  or  right  (B)  through 
the  conversion  of  a  security.  (C)  pursuant  to  the 
power  to  revoke  a  trust  discretioaary  atxount  or 
similar  arrangement  such  person  shall  be  deemed 
to  be  the  beneficial  owner  of  the  subject  securities 
which  may  be  acquired  through  the  exercise  or 
conversion  of  such  security  or  power.  If  s  security 
or  power  specified  by  (A).  (B).  or  (C)  is  acquired 
with  the  purpose  or  effect  of  changing  or  influencing 
control  the  person  ia  deemed  a  beneficial  owner  of 
tha  sub)ect  security  upon  acquisition.  Rule  13d- 
3(d)(l)(i)  [17  CFR  240.13d-3(d)(l)(i)]. 


the  Exchange  Act  pro\-ide  for  the 
regulation  of  tender  offers  and  the  filing 
of  a  Schedule  14D-1  by  the  bidder 
Schedule  14I>-1  requires  that  the  bidder 
provide  information  about  its  identity 
and  background,  past  contracts  and 
transactions  with  the  subject  company, 
source  and  amount  of  funds,  and 
purposes,  plans,  or  proposals,  among 
other  items.  A  summarv'  of  the 
information  contained  in  the  Schedule 
14D-1  must  be  adequately  disseminated 
to  security  holders."  When  corporate 
control  is  sought  through  a  proxy  contest 
for  the  election  of  directors,  the  proxy 
rules  require  that  each  participant  in  a 
contested  solicitation  to  file  with  the 
Commission  a  Schedule  14B  containing 
specified  information  about  the  persons 
conducting  the  solicitation.  Shareholdi  rs 
of  the  affected  issuer  must  receive  a 
summary  of  this  information.'*  Rule 
13e-3'*  prescribes  the  filing,  disclosure 
and  dissemination  requirements  in 
connection  with  a  going  private 
transaction  by  an  issuer  or  an  affiliate. 
The  Schedule  13E-3  is  the  primarj' 
disclosure  document  that  must  be  filed 
with  the  Commission.  The  information 
presented  in  the  Schedule  13E-3  must  be 
disseminated  to  security  holders.'^ 

While  the  specific  requirements  of 
each  of  these  disclosure  schemes  differ, 
each  serves  to  provide  material 
information  to  the  marketplace,  the 
sharholders.  and  to  the  issuer.  This 
information  includes  the  identity  and 
background  of  the  participants,  the 
purpose  of  the  acquisition  or 
soUdtation,  any  future  plans  or 
proposals  for  the  company,  the  source 
and  the  amount  of  funds,  and  any 
borrowing  to  acquire  the  securities  or 
engage  in  the  solicitation. 

Instruction  C  to  Schedule  13D 
specifies  the  persons  for  whom 
information  must  be  provided  when 
making  a  required  filing: 

If  the  statment  is  filed  by  a  general  or 
limited  partnership,  syndicate,  or  other  group, 
the  Lnformabon  called  for  by  items  2-6  shall 
be  given  with  respect  to  (i)  each  partner  of 
such  general  partnership:  (ii)  each  piartner 
who  is  denominated  as  a  general  partner  or 
who  functions  as  a  general  partner  of  su::h 
limited  partnership:  (iii)  each  member  of  such 
syndicate  or  group:  and  (iv)  each  person 
controlling  such  partner  or  member  If  the 
statement  is  filed  by  a  corporation  or  if  a 
person  referred  to  in  (i),  (ii).  (iu)  or  (iv)  of  this 
Instruction  is  a  corporation,  the  information 
called  for  by  the  above-refbienced  items  shall 


■  >  RuW  14d-4  and  14d-e  [17  CFR  240.14<i-4  and 
14d-e]. 

■ '  Item  6(b).  Schedule  14A  [17  CFR  24ai4^1OT). 

"  17  CFR  240.13e-a. 

'*  Rules  13e-3|e)  and  (0  (17  CFR  24ai3e-3ie)  and 
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b«  fivaa  w«h  iwfMct  to  (■)  i 
offloar  umd  dlractor  mi  mtck  oorpotAttoo.  |b) 
•ach  paMoa  oon*olllitg  aadi  cjorfmmtioa.  aad 
|c|  aaoh  asacuUv*  offlcar  and  dlMctor  o(  aay 
corporatlao  or  oltMr  p«raon  aJtlmalaly  la 
control  at  tadi  carpontloa 

Tha  laogua^  of  Instruction  C  to 
Schadwlaa  14D-1  and  13E-3  Is  idwitlcAl 
in  all  r«l«vant  raapccta  InatrucUon  2  to 
S(:he<lula  14B  apeciflea  that  tha 
infurmatMn  ahsll  be  given  for  each 
partner,  officer,  and  director  of  a 
partnership,  corporation  or  other 
buameaa  entity,  and  each  person 
controlling  auch  entity  who  is  not  a 
partidpsnt  Although  Ihia  Instruction 
dt>ea  not  diatin^ah  between  general 
and  limited  partners,  the  instruction  has 
been  construed  consistently  with 
Inatruction  C  of  the  other  achedulea. 


III.  macmmakm  of  PrapoMla 

It  haa  become  a  common  practice  to 
use  limited  partnershtpa.  aimilar  closely- 
held  entities,  or  groups  of  auch 
cntitiea  '*  to  ratae  the  capital  to  finance 
and  condact  the  acquisition  of  corporate 
control.  Under  the  current  regulatory 
framework,  the  acquirtng  entity  la  the 
person  required  to  comply  with  the 
applicable  diaclosore  provisions  rather 
than  tha  persons  actually  finandng. 
benefiting  from  and.  in  some  Instancea. 
atructuring  the  transaction."  These 
persons  (collectively,  "aubatsntlal  equity 
participanta")  directly  or  indirectly  may 
contribute  aignlflcant  capital  or  be 
entitled  to  receive  a  aignlficsnt  Interest 
in  the  profits  or  assets,  tncliiding  ahsres 
of  the  acquired  entity,  npon  liquklatlon 
or  dissolution  of  the  filing  aotlty.  The 
Item*  to  the  acfaedulas.  howwer.  do  not 
require  (iisoolsure  concerning 
■ubatantial  equit|r  partldpuits.  as  auch. 
because  the  current  regulations  elicit 
diaclosm  only  from  persons  acting  In 
an  express  or  d0  facto  control 
relatioashlp  with  the  acquiring  entity 

Limited  partnarshtps  and  ainuUr 
cloaely  held  entitiea  are  often  used  in 
hostile  tskeovers.  In  fiscal  yesr  IMS, 
approximately  27  porcewl  of  the  hoatUe 
tender  offers  commenc<>d  used  limited 
partnerships  as  a  source  of  ffaianclng  for 
the  transaction  '  *  In  aome  cssea,  the 


oorporaoaa 

•ub«vrl  to  Iha  raporttog  cmlalraia  al  iSa  KKstMaa* 

Alt 

'  *  .S«K  t^..  City  Cap/la/  AMtociotBa  Ud  r  Intarax 

Inc.  aae rsd as et (M o  tsaai 

■ '  Sum.  aj..  tlilwifcitu  14D-I  fllad  daring  FT  ISaa 
talaWii^  »  4a  liai<»  utmn  tm  Tata^  Corf  (10/S/ 
VI  84i«w  Co .  (ll/IS/Cr):  Owalaal  fll/U/C): 
WlMfakovaa  fntiflilniiirT  lac  (ll/M/an  Hl^ 

Voitaaa  tii^ laa  Carp  nl*l»t  9>oo  a  Skop 

fxiwpantaa.  lac  {l/Mmi.  UBC  Cofp.  (z/l/M):  |.P 
HaiaM  ftm/mk  Wk  Ow«w  Cos  {4frlmn 

AHiaBau  Baa«  Corp.  (t/S/Sak  tlirSlM  S  Co  (T/ 

IS/ SSI:  1 1  HI  II  laMs/M):  HiiSWIIm  a  Ca.  (sMs/aat 

UajBoa  Corp  (S/lS/sa).  Polarotd  Corp.  (S/S/SSl. 


bidder  or  pui  i.*i— ar  Is  a  utrrAj  foraied 
entity  with  no  u|matloDa  and  wtraaa 
single  purpoaa  ts  to  acquire  control  of 
the  subject  company.  The  controlling 
persona  of  the  bidder  may  ba  identified 
t»  llmitad  partnerships  or  similar 
dosely-held  entities  for  which 
information  is  reported  only  for  the 
general  partners,  as  la  required  by 
current  Instruction  C  to  the  Schedule 
14D-V  In  many  instances,  related 
limited  partnerships  or  other  entitiea 
provide  financing  to  the  entity  Identifisd 
as  the  bidder 

Similar  issues  may  anse  in  proxy 
contests.  Tha  identity  and  control 
exsrdsad  by  the  limited  partners 
finandog  tha  proxy  contest  for  Gillette 
Co..  Inc  conducted  by  The  Coniston 
Croup, '  *  became  a  central  issue  in  the 
proxy  contest  subsequent  litigation 
between  the  parties.  Even  after  The 
Coniaton  Group  amended  its  Schedule 
13D  to  reveal  the  identify  of  limited 
partners  of  the  filing  persons,  the 
amendment  merely  revealed  another 
level  of  limited  partnerships.'*  No 
information  was  provided  about  tha 
limited  partners,  other  than  that  capital 
rnntrlbutlons  provided  a  souroe  of  funds 
for  the  acquisition  of  securities. 

Aithoagh  sbsani  an  actual  oontrol 
relationship  additional  disclosure  mmy 
aot  be  required  under  the  carrent  rules. 
Information  about  significant  equity 
partidpants  und  the  terms  and 
conditions  of  their  partidpatloo  may  be 
material  to  ahareboidsrs  and  the 
market. ••  In  many  tnstances,  the  mere 


MMosaavarali 
Sdiaeata  in  Tha  gaMMi  pwtaar  oniB  I 
■ad  RB  HainSif  to  CoOaat  TIanwy  ad  Othrar.  ■ 
Naw  (aaaay  ■■•aral  parttanklp.  AB  Ikraa 
partnanlSpa  and  raUtad  «inuaa  ara  known 
I  aa  ~THa  CarSaaon  Groopa.' 

I  No  «  to  Sctiadiita  ^3D  (Uad  April 

11.  isaa 

**  T^  oonoap<  nf  oootrol  ti  Intandad  to  raqutra 
litartnaiaa  mardUaa  at  «rlw«har  tfaa  paraoa 
atharwtaa  ialk  allko  oaa  af  tka  an—ratad 
oalaaor^aa  la  Ika  laatiacOana.  CootroA.  WMrawar,  la  a 
qinallna  ci  tact  dtfljoah  la  vmHf  abaaal  iiiliBih  i 
tnqi^T  Aa  Ite  Padarai  Tnda  Coaaaiaitaa  (-rrC) 
Imawl  la  mi  aaali^iM  iwalait  al  iSa  Tap  laaa<  II 
maM  aakkaty  Ikat  aa  Mtttr  ooald  ( 
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agreement  to  pi u vide  a  atyiHicanl 
equity  contribution  to  a  transaction  may 
provide  a  form  of  Implidt  control  or 
potential  hifhienoe  that  oiey  be  difficoh 
to  quantify,  describe,  or  define. 
Moreover,  npon  Uquidatiea  or 
disaohitioa  of  the  filing  entity  or  group, 
equity  participants  could  become 
benefidal  owners  of  s  significant  block 
of  the  acquired  iaeuer's  stock.  wHhout 
any  prior  diedoeura  of  tbeee  persons' 
identities,  backgroonds.  or  plans  and 
proposals  for  the  issuer.  Information 
conoeming  equity  partidpants  also  may 
be  particularly  material  where  the 
'nvestor  is  participating  in  the 
j-ansactiaD  In  another  capadty.  because 
without  full  disclosure  of  the  entire 
interest  of  that  person.  Investors  may  be 
misled  as  to  the  actual  nature  of  that 
person's  interest*'  The  oontimdng  use 
of  limited  pertnerships  and  similar 
entitiea  to  shield  persons  engaging  in  or 
otherwise  benefiting  from  oontrol 
transactions  raises  questions  about  the 
access  of  shareholders  and  of  the 
marketplace  to  this  important 
information. 

In  light  of  Its  experience  in 
administering  its  disclosure 
reqnirsmsnts  under  the  Williams  Act 
and  the  proxy  roles,  the  Commission  has 
conduded  that  addrtiooal  diaclosure 
concerning  significant  equity 
partidpants  in  control  transections  may 
be  necessary  in  order  to  assure  that 
aecurity  bolder  receive  complete 
information  about  the  persons 
partidpating  in  a  control  transaction. 
The  proposed  revisions  to  the  current 
form  of  Instruction  C  would  serve  to 
assure  that  materiel  information  about 
significant  equity  partidpents  would  be 
disclosed,  fai  addition,  a  person  whose 
equity  partidpation  in  the  acquiring 
entity  could  provide  an  indirect  form  of 
influence  over  management  which  may 
be  difficult  factually  to  prove,  also 
would  be  identified. 

The  Commission  proposes 
amendments  to  Instruction  C  of 
Schedules  13D,  14D-1.  and  13E-3. 
InstnictioD  2  to  the  Schedule  14B  also 
would  be  revised  to  conform  to 
Instruction  C  The  proposals  would 
spply  s  uniform  standard  of  disclosure 
for  schedules  filed  in  connection  with 
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change  of  control  transactions.  Tbe 
proposed  amendments  would  require 
disclosure  concerning  any  person  who 
contributes  more  than  10  percent  of  the 
equity  capital  of  tbe  filing  person,  or 
who.  directly  or  Indirectly,  has  a  ri^t  to 
receive,  through  an  ownership  interest 
capital  contribution  or  otherwise,  more 
than  10  percent  of  the  profits  or  the 
assets  (upon  liquidation  or  dissolution} 
of  the  filing  person,  where  the  filing 
person  does  not  have  a  class  of  equity 
securities  registered  with  the 
Commission  under  section  12  of  the 
Elxchange  Act.  If  the  filing  person  is  a 
group,  disclosure  would  be  required 
from  persons  contributing  10  percent  or 
more  of  the  group's  capital  or  entitled  to 
receive  10  percent  or  more  in  profits  or 
assets  upon  liquidation  or  dissolution  of 
the  group.  The  instructions  woidd  focus 
on  the  assets  and  profits  of  the  group 
rather  than  each  indhridnal  filing  person 
in  order  to  limit  the  number  of  equity 
partidpants  about  whom  diaclosure 
would  be  required. 

The  instruction  would  apply  to  capital 
contributions  to  prevent  evasion  of  the 
disclosure  requirements  by  lulng  spedal 
allocations  to  avoid  a  10  percent  interest 
in  profits  or  assets  upon  liquidation  or 
dissolution.  The  proposed  instructions 
also  would  require  aggregation  of 
interests  to  determine  whether 
disclosure  is  required.  Thus,  if  a  person 
contributes  capital  through  a  series  of 
limited  partnerships  or  closely-held 
entities,  no  one  of  which  exceeds  a  10 
percent  hiterest,  ownership  would  be 
disclosed  only  on  an  aggregate  basis,  If 
the  total  Interest  in  profits  or  essets  of 
the  filing  person  or  group  (upon 
liquidation  or  dlssohition]  exceeds  10 
percent. 

The  Commission  recognlxes  that 
applicatian  of  the  Instmctions  to 
complicated  finaiw4ng  schemes  will,  in 
many  instances,  present  difficult 
interpretive  issues.  The  Commission 
intends  that  the  instructions  be 
interpreted  to  require  disclosure  if 
information  about  a  significant 
partidpant  in  the  transaction  would 
otherwise  be  omitted. 

The  revised  instructions  would  not 
require  disclosure  of  substantial 
participants  in  filing  persons  that  are 
reportijog  entities  with  a  class  of  equity 
securities  registered  under  section  12  of 
the  Act.  Information  concerning 
substantial  equity  partidpants  is 
otherwise  required  to  be  disclosed  under 
the  benefidal  ownership  reporting 
requirements  of  sections  13(d)  and 
13(g)  **  of  the  Exchange  Act  as  well  as 


in  periodic  reports  and  proxy  materials 
filed  by  tbe  issuer.** 

The  information  called  for  by  the 
revised  instructions  would  be  required 
regardless  of  whether  the  entity 
partidpant  otherwise  would  be  deemed 
a  controlling  person  of  the  entity 
engaged  in  the  control  transaction. 
Controlling  persons  of  a  filing  entity 
would  continue  to  be  disclosed  as  under 
the  current  instructions.  Tbe 
Commission  also  is  proposing  to  revise 
Instiniction  C  to  Schedules  130, 13E-3, 
14D-1,  and  Instruction  2  to  Schedule  14B 
to  clarify  that  the  instruction  apphes  to 
any  person  who  controls  a  limited 
partnership  or  other  non-corporate 
entity.  This  revision  is  consistent  with 
the  application  of  the  instruction  to 
corporations  and  staff  interpretation. 

Commentators  should  address 
whether  10  penxnt  is  an  ajTpropriate 
level  of  partidpaticHi  at  w^ch  to  require 
disclosure,  or  whether  a  lower  or  higher 
threshold,  e^..  5  percent  15  percent  or 
20  percent  should  apply.  Tbe 
Commission  also  observes  that  more 
complex  formulations  can  be  used.  For 
example,  if  there  are  two  25  percent 
participants,  two  20  percent 
partidpants,  and  a  10  percent 
partidpant  in  a  limited  partnership,  it  is 
unlikely  that  the  10  percent  partidpant 
will  be  able  to  assert  significant  equity- 
like influence  in  comparison  with  the 
influence  asserted  by  the  20  percent 
participants.  In  order  to  focus  disclosure 
requirements  on  persons  most  likely  to 
assert  direct  or  indirect  influence,  the 
disclosure  requirement  could  be  made  to 
apply  only  to  a  specified  number  of  the 
filing  entity's  largest  participants, 
provided  that  each  holds  at  least  a  10 
percent  interest  For  example,  the 
amended  rule  cotdd  require  disclosure 
from  the  four  largest  partidpants, 
provided  that  each  has  at  least  a  10 
percent  interest  The  number  of 
participants  required  to  be  disclosed  by 
such  a  formulation  can  be  increased  or 
decreased,  and  the  tninimnin  threshold 
for  disclosure  can  also  be  increased  (to 
15  percent  or  20  percent)  or  decreased 
(to  7  percent  or  5  percent).  The 
Commission  requests  comment  as  to 
whether  such  more  complex  threshold 
reporting  requirements  are  desirable,  the 
appropriate  parameters  for  such 
requirements,  and  the  costs  and  benefits 
of  relying  on  such  more  intricate 
threshold  reporting  criteria. 

The  Commission  also  requests 
comments  on  whether  additional  criteria 
should  be  considered  in  imposing  a 
disclosure  obligation,  such  as  whether 


the  acquiring  entity  was  formed 
generally  for  acquisition  purposes  or 
solely  for  the  acquisition  of  a  single 
issuer.  In  addition,  the  Commission 
requests  comments  on  the  additional 
costs  the  revised  instructions  would 
impose  on  reporting  persons  and 
whether  the  proposals  would  result  in 
duplicative  or  unnecessary  disclosure  of 
equity  partidpation  in  the  transaction. 
Specific  cost  data  should  be  provided. 
Conversely,  comment  is  required  on 
whether  the  proposals,  as  drafted, 
would  benefit  shareholders  and  the 
marketplace,  and  whether  the  proposals 
would  be  subject  to  evasion. 

The  proposed  revisions  would  neither 
subject  additional  persons  to  individual 
reporting  requirements,  nor  amend  the 
existing  items  of  the  relevant  schedules 
to  broaden  the  type  of  disclosure 
required.**  Rather,  the  information 
required  from  the  reporting  person 
would  be  increased  solely  because 
information  would  be  required 
concerning  additional  significant  equity 
partidpants  in  tbe  transaction.  The 
information  required  by  these  items  in 
most  cases  will  have  to  be  requested  by 
the  filing  person  from  its  equity 
partidpants.  The  filing  person  must 
certify  that  after  reasonable  inquiry  and 
to  the  best  of  its  knowledge  and  belief, 
the  information  provided  concerning  the 
equity  partid[>ant8  is  true,  complete  and 
correct** 

The  information  required  by 
Instruction  C  to  the  Schedule  13D  would 
apply  only  to  Items  2-6,  inclusive,  as 
under  the  current  instruction.  Item  2 
would  require  that  the  identity  and 
background  of  tbe  significant  equity 
partidpants  be  provided.  The  revision 
also  would  require,  under  Item  3,  a 
description  of  the  terms  under  which  tbe 


••  15  U.S.C  78m(d)  and  TSmCg). 


**  Soe.  €.$..  Form  10-K.  Item  U  (17  CFS  MB.310) 

and  Sctiedula  14A.  Item  a(d). 


•4  Ttie  ideotlficatiaa  ol  algntfiram  aqatty 
parbdpanti  and  certatai  additiaaal  InforBaliaii 
cuirently  aajr  ba  laqaiiad  mdar  dii  iiiaalaiii  in 
pursuant  lo  mariftr  MaaM  of  iIm  adtadaUa.  For 
example.  Item  6  to  tbe  Scbaduta  ISO  ratpuraa  tha 
filing  pafaon  to  daaoibe  "any  cootractt. 
arraagemeota.  nndef»tanrtins»  or  relabooatupa 
(legal  or  odierwiae)  among  tbe  peraons  nanwd  m 
Item  2  and  between  aodi  person*  and  any  perton 
with  respect  to  any  aecuritie*  of  tbe  issuer 
naming  tbe  persona  with  wbaa  audi  cootractt. 
arrangements,  onderstaodings  or  relationabipa  bars 
beea  entered  into."  Item  7  requires  tbat  tbera  be 
filed  ai  an  exbibil  copies  of  all  written  aytuaants. 
contracts,  airangeaents.  a>derslandings  piaas  or 
propoaalt  relating  to  tlie  borrtjwing  of  funda  or  tbe 
acquisitiao.  liquidatian.  sale  of  assets,  aisissi.  or 
dtange  In  businesa  or  corporate  structure  of  tbe 
Issuer.  This  Item  would  require  the  filing,  sj  an 
exliibit.  of  Umtted  partnartliip  agreements  and  any 
ofierittg  memoranda  laed  to  syndicate  bmited 
partneratiip  istareats  in  tiie  fUing  persoe  if  tbe 
memoranda  conatitiita  a  plan  or  propoaal  rvlattng  to 
titeae  matters.  Heaia  7  and  11.  respectively,  eikM 
similar  diiJtiaaia  in  tbe  Scbeduie  140-1. 

**  See  geaunlly  aignaturs  rsqiureaiaots  wltb 
respect  to  tlie  aSected  scbeduie: 
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equity  contribution  wbi  made,  and  the 
lermi  of  any  Ttnanclng  urangementi  to 
fund  the  contnbuMona.**  In  response  to 
Item  4,  "Purpoee  of  the  Transaction."  the 
niing  person  would  b«  required  to 
deacnbe  the  purpose  and  any  plana  or 
proposals  of  a  si^lficant  equity 
investor  Any  Interest  In  the  securities  of 
the  Issuer  held  by  any  significant  equity 
participant  would  be  described  in 
response  to  item  5,  and  any 
understandinns  or  relationships  with  the 
filing  person  or  other  equity  participants 
would  be  Identified  In  Item  ft.  Similar 
responses  would  be  required  from  the 
filing  person  responding  to  Items  2-7  of 
the  Schedule  HD-1 

The  proposed  revisions  would  not 
necessarily  require  the  disclosure  of 
financial  information  from  a  significant 
equity  participant.  As  under  current 
rule*."  if  the  Interest  and  the  control 
exercised  by  the  equity  participant  were 
sufficient  to  render  It  a  bidder. ■• 
financial  information,  if  material,  would 
be  required.  Item  9  of  Schedule  14I>-1 
provides  that  adequate  financial 
information  concerning  the  bidder  must 
be  provided,  where  a  bidder  is  other 
than  a  natural  person  and  the  bidder's 
Hnanclal  condition  Is  material  to  a 
decision  by  a  security  holder  on  whether 
to  sell,  tender,  or  hold  the  securities 
t>«ing  sought.**  In  addition.  Item  0 


■*  Itam  I  provUlM  tlial  ~\1  any  part  al  tha 
purcha**  prua  la  or  artU  ba  rapraaanlad  by  fund*  or 
olhar  oonatdarallan  borrowad  or  athanrlaa  obtalnad 
fur  iha  purpoaa  of  (oquirlnfl.  Itoldlng.  trading  nr 
voting  Iha  Mcurldaa.  |provlda|  ■  daaoiptton  of  tiia 
tranaartlon  and  tba  nainaa  al  titm  parttaa  dkarato  ~ 
Whan  capital  la  funUahad  by  •  Umltad  partnanhip. 
diacluaura  of  tka  louroa  ol  fuoda  oftaa  la  raatrlctad 
to  ttatuia  tiiat  htnda  arc  darlvad  froa  tiM  ■rortUne 
capital  ol  Iha  partnarthlp  Oam  cxxirt  addraaaina  iha 
quaatlon  of  wh^Ihar  tfaa  Idantltlaa  (A  llsUlad 
partnart  nual  ba  pniwlad  In  raapooaa  lo  Itara  i  oa 
(irhaduia  \3D  ooncludad  that  Iha  'ipaclflc 
maiructkm.  raqutfing  InlanBaltaa  ooly  bna  tha 
eaoaral  panaar  In  a  lUntlad  |iai  liii  afciii  oantrota 
uv«r  tha  Bora  (aoaraJ  loatracttan  In  Ilam  t  •   ■   •  ' 
HI  BCa  Inc.  *  Happaport  ea  f  9app  MS  Uf-SS 
(I)  N  I  isas)  To  (ha  avtant  thai  tha  oo«n     ngiiliif 
that  InatrvcHon  C  doaa  not  raqulra  dlacioaura  of 
Umltad  partnan  tnma  If  uuntnrf  la  daaooatntad.  tha 
Cn—niaaioB  ilia^iai  and  la  pmp»ja<ws  to  rrrlaa  tha 
inatructtoa  to  aUamala  aoy  oonftiatnn  oa  that  potnL 
S»m  Sacundaa  gurhai^a  Ad  Balaaaa  No  11787  (July 

n.  lascri  142  ni  mswv. 

"  'imm  Sohwhila  140-1.  Itam  ».  Rula  14d-a(a|  |1T 
(7R  l«d-«(a|| 

**  Sum  /mnmmlly  caaaa  dlad  lupra  n  Z2 
'*  Courta  alao  ^vm  raquirad  aatural  paraona  who 
aar  blddan  In  a  tranaacOon  lo  prowla  nnandaJ 
Informa  lion.  ^iiaa.  »$..  Riggi  NaiionaJ  Sank  of 
MuaAj/tyCua  DC   '   AUbntton.  SIS  P  Supp   164 
I  [)  U  C:   ion  I  Bui  tmm  SimiMJ  r  i.:ulvmrhou»m.  SOS  V 
Supp   1080  ID  Pla   laasi  iln  ordar  fur  a  natural 
parxm  lo  t>a  aublact  lo  Iha  financial  dlacioaura 
raqulramani  M  lUra  9  apaiial  cirrumatanraa  mual 
I) 


provides  that  entitles  controlling  a 
bidder  formed  for  the  sole  purpose  of 
making  a  tender  offer  may  have  to 
provide  adequate  financial  information. 

The  required  disclosure  in  the 
Schedule  14B  would  be  restricted  to  the 
information  called  for  by  Items  Z,  3.  4fb]. 
and  4(c).  Those  items  require  disclosure 
of  the  person's  identity  and  background, 
intereats  In  the  securities  of  the  issuer, 
transactions  with  management  and 
others,**  and  any  arrangements  or 
understandings  with  respect  to  future 
employment  or  future  transactions  with 
the  Issuer  or  its  affiliates.  Revised 
Instruction  C  to  the  Schedule  13E-3 
would  apply  only  to  Items  Z.  3,  5.  S,  10 
and  11.  as  under  the  current  instruction. 
Items  7,  8  and  9.  requiring,  respectively, 
a  discussion  of  the  purpose,  alternatives, 
reasons  and  effects  of  the  transaction,  a 
statement  of  belief  as  to  the  fairness  of 
the  transaction,  and  the  identification 
and  summary  of  any  reports,  opinions, 
appraisals  and  certain  negotiations, 
would  continue  to  affect  only  the  issuer 
or  affihate  engaging  in  the  transaction. 

rv.  Coet-Beneflt  Analysis 

To  evaluate  the  benefits  and  costs 
associated  with  the  proposed  revisions 
to  Schedules  130,  140-1. 14B  and  13E-3. 
the  Commission  requests  commentators 
to  provide  views  and  data  as  to  the 
costs  and  benefits  associated  with 
amending  the  disclosure  requirements. 
The  proposed  revisions  woiild  not 
subject  additional  persons  to  the 
reporting  requirements,  but  could 
require  that  filing  persona  gather  and 
disclose  additional  data,  and  could  lead 
to  additional  Information  being 
disclosed  about  substantial  Investors  in 
filing  entities.  Only  the  Information 
required  by  the  filer  would  b>e  increased. 

V  Initial  Rafulatory  FWidbiUty  Analyiis 

The  Initial  Regulatory  Rexibility 
Analysis  concerns  tha  proposed 
amendments  to  Instruction  C  to 
Schedules  13D.  140-1  and  13E-^  and 
Instruction  2  to  Schedule  14E  The 
analysts  has  been  prepared  by  the 
Commission  In  accordance  with  5  U.S.C 
a04 

The  analysis  notes  that  the  proposed 
amendments  would  not  Increase  the 
number  of  small  entities  required  to  file 
Schedules  13D,  14D-1. 13E-3  and  14B. 
Although  a  person  otherwise  required  to 
file  may  incur  an  increased  reporting 
obligation,  the  Commission  does  not 
believe  that  there  will  be  a  significant 
economic  impact  on  a  lubstantial 
number  of  small  entities 


A  copy  of  the  Initial  Regulatory 
FlexibiLty  Analysis  may  be  obtained  by 
contacting  Richard  E.  Baltz  In  the  Office 
of  Tender  Offers.  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington.  DC  20549. 

VL  Requeet  for  Ccwiments 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposals,  to  suggest  additional 
changes,  or  to  submit  comments  on 
other  matters  that  might  have  an  Impact 
on  the  proposals,  are  requested  to  do  so. 
In  addition  to  the  specific  inquiries 
made  throughout  this  release,  the 
Commission  solicits  comments  on  the 
usefulness  of  the  proposed  revisions  to 
Instruction  2  to  Schedule  14fi  and 
Instruction  C  to  Schedules  13D.  14D-1. 
and  13E-3  to  reporting  persons, 
registrants  and  the  marketplace  at  large. 
The  Commission  also  requests  comment 
on  whether  the  proposed  rule,  if 
adopted,  would  have  an  adverse  effect 
on  competition  or  would  Impose  a 
burden  on  competition  that  is  neither 
necessary  nor  appropriate  in  furthering 
the  purposes  of  the  Exchange  Act. 
Comments  on  this  Inquiry  will  be 
considered  by  the  Commission  in 
complying  with  Its  responsibilities  under 
section  23(8)(2)  of  the  Exchange  Act.*' 

The  Commission  also  encourages  the 
submission  of  written  comments  with 
respect  to  any  aspect  of  the  Initial 
regulatory  flexibility  analysis.  Such 
written  comments  will  be  considered  in 
the  preparation  of  the  final  regulatory 
flexibility  analysis  if  the  proposed  rules 
are  adopted. 

Persons  wishing  to  submit  written 
comments  should  file  three  copies 
thereof  with  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commissioa  450  Fifth  Street  f^W.. 
Washington.  DC  20549.  Comment  letters 
should  refer  to  File  No.  S7-9-89.  All 
comments  received  will  be  available  for 
public  inspection  and  coying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Sti-eet  NW..  Washington.  DC 
20549 

VII.  S(atutof7  Basis  and  Text  of 
Ameiidments 

The  amendments  are  being  proposed 
pursuant  to  the  authority  set  forth  in 
sections  3(b).  13, 14  and  23  of  the 
Securities  Exchange  Act  of  1934. 

list  of  Subjects  in  17  CFR  Part  240 

Reporting  and  Recordkeeping 
Requirements,  Securities. 


••  Itam  «01ia)  Rafulatlon  9-*  IT  On 

U8  401ia|) 


15  U.S.a  7Sw(aH2^ 


Vm.  Text  of 


In  accordance  with  the  foregoing,  Htle 
17.  Chapter  n  of  tha  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  240— GENERAL  RULES  AND 
REQULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  anthority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

AuthuiHy.  Sec  23, 48  Stat  001,  as  amended 
(15US.C78W)  •  •  • 

2.  By  amending  {  240.13d-101  by 
revising  General  Instruction  C  as 
follows: 

(24ai3c»-10l    Schedule  130-lnfonBtfon 
to  be  hndudad  In  statamanta  Oed  purauant 
to  i  240.13d-1(a)  and  aiiiendmenta  ttwrato 
nma  pursuant  to  f  24ai3d-2(aV 


General  Instructions. 
•        •        •        •        » 

C.  If  the  statement  is  filed  by  a  general  or 
limited  partnerahtp,  syndicata.  or  othar  group, 
the  Infonnatlan  called  for  by  Items  %-t. 
Inclusive,  shall  be  given  nvilih  respect  to:  (i) 
Each  partner  of  such  general  partnership:  (ii] 
each  partner  who  Is  denominated  as  a 
general  partner  or  who  functions  as  a  general 
partner  of  such  limited  partnership;  (iii]  each 
member  of  such  syndicate  or  group,  and  (iv) 
each  person  controlling  such  general  or 
limited  partnership,  syndicate  or  other  group 
or  any  partner  or  member  thereof.  If  the 
sUtement  is  filed  by  a  corporation  or  If  a 
person  referred  to  in  (i),  (11).  (iii)  or  (iv)  of  this 
Instruction  is  a  corpora tloa  the  information 
called  for  by  the  above-referenced  items  shall 
be  given  with  respect  to  (a)  each  executive 
officer  and  director  of  such  corporation:  (b) 
each  person  controUlng  sacfa  corpora tlon:  and 
(c)  each  executive  officer  and  director  of  any 
corporation  or  other  person  ultimately  in 
control  of  such  oorporatioa  If  the  person 
filing  the  statement  is  other  than  a  natural 
person  and  does  not  have  a  class  of  equity 
securities  registered  under  Section  12  of  the 
Act  or  if  the  statement  is  filed  by  a  group 
that  Includes  such  entities,  in  addition  to  the 
information  required  above,  information  for 
Items  2-8,  inclusive,  shall  be  provided  for 
each  person  who  contributes  more  than  10 
percent  of  the  equity  capital,  or  has  a  right  to 
receive  in  the  aggregate,  directly  or  indirectly, 
more  than  10  percent  of  the  profits,  or  upon 
dissolution  or  Uquidabon.  10  percent  of  the 
assets  of  that  person  or  group.  Such 
disclosure  shall  be  required  notwitiistanding 
the  absence  of  a  control  relationship. 


3.  By  amending  1 24ai3e-100  by 
revising  General  Instruction  C  as 

follows: 


f240.18*-100   Schediie1«-»  [240.11 

purauant  to  aecaaii  ia(e)  ol  the  Saeurt 
Exchanea  Aet  ol  1t94  and  rals  13»-S 

[24ai3e-S]1 


General  lusttucUoua 

C  If  the  stetement  if  filed  by  a  general  or 
limited  partnership,  syndicate,  or  odter  group, 
the  information  cdlsd  for  by  Items  2,  S,  5, 8, 
la  and  11,  tndosive.  shaO  be  given  widi 
respect  to:  (1)  each  partner  61  sack  general 
partnenUp;  (U)  each  partner  who  is 
denominated  as  a  gensral  partner  or  who 
functiona  as  a  gmsral  partner  of  such  limited 
partnership;  (iii)  each  member  of  such 
syndicate  or  group;  and  (iv)  each  person 
controlling  such  general  or  limited 
partnership,  synmcate  or  other  group  or  any 
partner  or  member  thereof.  If  the  statement  is 
filed  by  a  corporation  or  if  a  person  referred 
to  in  (i).  (ii).  (til),  or  (iv)  of  this  bstraction  is  a 
corporation,  the  information  called  for  l>y  the 
above-refwenced  items  shall  be  given  with 
respect  to  (a)  each  executive  officer  and 
director  of  such  corporation;  (b)  each  person 
controlling  such  corporation:  and  (c)  each 
executive  officer  and  director  of  any 
corporation  or  other  person  utimateiy  in 
control  of  such  corporation.  If  the  person 
filing  the  statement  is  odier  than  a  natural 
person  and  does  not  have  a  class  of  equity 
securities  registered  under  section  12  of  the 
Act  or  if  tkj  statement  is  filed  by  s  grjup 
that  includes  such  entities,  in  addition  to  tlie 
information  required  above,  information  for 
Items  2,  3,  5, 8, 10,  and  11,  inclusive,  shall  be 
provided  for  each  person  who  contributes 
more  than  10  percent  of  the  equity  capital,  or 
has  a  right  to  receive  in  the  aggregate, 
directly  or  indirectly,  more  than  10  percent  of 
the  profits,  or  upon  dissolution  or  bquidatioo. 
10  percent  of  this  assets  of  tluit  person  or 
group.  Such  disclosure  shall  be  required 
notwithstanding  the  absence  of  a  control 
relationship. 

4.  By  amending  24ai4a-102  by 
revising  Instruction  2  as  follows: 

S240.14a-102    Schedule  148.  Information 
to  tM  Indudad  In  atalssnania  mad  by  or  on 
behaM  of  a  participant  (other  than  the 
Issuer)  pursuant  to  240.14a-1 1(e)  (Rule  14a- 
11(e)). 

Instructions.  •  •  • 

2.  If  the  participant  filing  the  statement  is  a 
general  or  Umited  partnertiup,  syndicate,  or 
other  group,  the  information  called  for  by 
Items  2,  3,  and  4[b]  and  (c),  inclusive,  shall  be 
given  with  respect  to:  [i]  each  partner  of  such 
general  partnership;  (ii)  each  partner  who  is 
denominated  as  a  general  partner  or  who 
functions  as  a  general  partner  of  such  limited 
partnership:  (iii)  each  member  of  such 
syndicate  or  group;  and  (iv)  each  person 
controlling  such  general  or  limited 
partnership,  syndicate  or  other  group,  or  any 
partner  or  member  thereoL  who  is  not  a 
participant  If  the  participant  filing  the 
statement  is  s  corporation  or  if  a  person 
referred  to  in  (i),  (ii),  (iii),  at  (iv)  of  this 
Instruction  is  s  corporation,  tlie  information 


called  for  by  the  above-referenced  items  shall 
be  given  with  respect  to  (a)  each  executive 
officer  and  director  of  such  corporation;  fb) 
each  person  controlling  such  corporation,  and 
(c)  each  executive  officer  and  director  of  any 
corporation  or  other  person  ultimately  in 
control  of  such  corporation,  who  is  not  a 
participant  If  the  participant  filing  the 
statement  is  otlier  than  a  natural  person  and 
does  not  have  a  class  of  equity  secunbes 
registered  under  section  12  of  the  Act  or  if 
the  statement  is  filed  by  s  group  that  include* 
such  entities,  in  addition  to  the  information 
required  above,  information  for  Items  2  3. 
and  4(b)  and  (c),  inchisive,  shaD  be  provided 
for  each  person  who  cootribotes  more  than  10 
percent  of  the  equity  capital,  or  has  a  right  to 
receive  in  the  aggregate,  directiy  or  indirectiy, 
more  than  10  penxnt  of  the  profits,  or  upon 
dissolution  or  liquidation.  10  percent  of  tiie 
assets  of  that  person  or  group.  Such 
disclosure  shall  be  re<}uired  notwitiistanding 
the  absence  of  a  control  relatioDship. 

5.  By  amending  S  240.1 4d-l 00  by 
revising  General  Instruction  C  as 
follows: 

§  240.14d  100    Sawdule  14D-1.  Tondw 
offer  alatewaut  pursuant  to  aactton  14(dKl) 
of  the  SMurtdea  Cnhanga  Act  of  1t34. 


General  Instruction. 


C.  If  the  statement  is  filed  by  a  general  or 
Lmited  partnership,  syndicate,  or  other  group, 
the  information  called  for  by  Items  2-7, 
inclusive,  shall  be  given  w:th  respect  to  (i) 
each  partner  of  such  general  partnership  (:.) 
each  partner  who  is  denominated  as  a 
general  partner  or  who  functions  as  a  general 
partner  of  such  limited  partnership:  (ui)  each 
member  of  such  syndicate  or  group:  and  (iv  j 
each  person  controlling  such  general  or 
Umited  partnership,  syndicate  or  other  group 
or  any  partner  or  member  thereof  If  the 
Statement  is  filed  by  a  corporation  or  if  s 
person  referred  to  in  (i).  (ii),  (iii),  or  (iv)  of  this 
liist"j(:;ion  is  a  corporation,  the  information 
called  for  by  the  above-referenced  items  shall 
be  given  with  respect  to  (a)  each  executive 
officer  and  director  of  such  corporation:  (b) 
each  person  controlling  such  corporation;  and 
(c)  each  executive  officer  and  director  of  any 
corporation  or  other  person  ultimately  in 
control  of  such  corporation.  If  the  person 
fiiinfi  the  statement  is  other  than  a  natural 
perso.n  and  does  not  hsve  a  class  of  equity 
sccunties  registered  under  section  12  of  the 
Act  or  if  the  statement  is  filed  by  a  group 
tha'  includes  such  entities,  in  addition  to  the 
infoiruation  required  sbove.  information  for 
Items  2-7,  inclusive,  shall  be  provided  for 
each  person  who  contributes  more  than  10 
percent  of  the  equity  capital,  or  has  s  right  to 
receive  in  the  aggregate,  directly  or  indirecty. 
more  than  10  percent  of  the  profits,  or  upon 
dissolution  or  bquidation.  10  percent  of  the 
assets  of  that  person  or  group.  Such 
disclosure  shall  be  reqmred  notwithstanding 
the  absence  of  a  control  relationship. 
•         •         •         *         • 

By  the  Commission 
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ocPAfrmcNT  Of  "mc  ttieasury 

Flecai  Sfvtoe 

91  CFH  Pvts  238.  240,  24<,  and  24t 

Indof  aatnant  and  Payment  of  Ct>acln 
Drawn  on  ItM  United  Statea  Traaeufy 

aocmcy:  Financial  Mana)|«tnent  Service. 
Ftacal  Service.  Treaiury 
AcnoK  PropoMd  nil*. 


:  Th^  propoaed  rule  Invitei 
commenta  on  chan^a  to  exlating 
rvgulationi  ({ovemina  the  mdora«m«nt 
and  pa /man t  of  checka  drawn  on  the 
United  Statea  Treaaury  and  the 
pruceaalng  of  cJalma  on  Treaaury 
checka  The  chan^ea  are  required  by 
Title  X  of  the  Competitive  Kquallty 
Banking  Act  of  1087  which  (1 )  providea 
that  Treaaury  may  decline  payment  on  a 
Treaaury  check  unleaa  It  la  negotiated 
wlthm  one  year.  (2)  providea  for  the 
cancellation  of  Treaaury  checka 
outalanding  after  one  year,  and  (3] 
decreaaea  the  lime  limit  for  claima  on 
Treaaury  checka  to  be  brought  by  or 
againat  the  United  Statea 
DATC  Commenta  muat  be  received  no 
later  than  May  12.  ltW9 
AOOnaaaaS:  Send  commenta  on  the 
p.  jpoaed  rule  to  |oan  Peaata.  Director, 
limited  Payability  Project.  Financial 
Management  Service.  Room  815-C 
Prince  Cieorgea  Center  II  Building.  3700 
F.aat  Weat  Highway.  Kiyattaville, 
Maryland  20782. 

pon  nmrtmn  ayowauTxw  contact 

loan  Peaata.  Director.  Limited  Payability 
Pro)ect.  Financial  Management  Service. 
Room  818-C  Prince  Georgea  Center  II 
Building.  3700  F.aat  Weat  Highway. 
Hyattavllle.  Maryland  20782;  telephone 
(301)  436-7172.  (FTS)  430-7172 
wumjMorrun  m^ommATtott:  On 
Auguat  10,  1967.  Congreaa  enacted  the 
Competitive  F.quality  Banking  Act  of 
iaB7  (CEBA).  Pub   L  No  100-66.  101 
Stat  V5Z  659  Title  X  of  CEBA  changea 
the  exiitlng  lawa  with  reapect  to  the 
Indorsement  and  payment  of  checka 
drawn  on  the  United  Statea  Treasury  At 
preaent.  Treatury  checka  may  be 
negotiated  at  any  time  after  they  are 
laaued.  Under  CEBA.  Treaaury  la  not 
required  to  pay  a  Treaaury  che<'.k  laaued 
on  or  after  the  effective  dale  of  the 
leglaliition  unlesa  it  la  negotiated  to  a 
finanrial  inatilulion  within  12  monthi 


after  the  data  of  iMUAnce  of  the  check. 
Treaaury  la  not  r*qutr«d  to  pay  a 
Treaaury  cfaack  isaued  before  tha 
effective  data  of  the  leglalatlon  unleaa  It 
la  nefotlated  to  a  financial  inatitution 
within  12  montha  af^er  the  affective 
data.  The  leglalatlon  providea  for  tha 
cancellation  of  Treasury  checks  wtiich 
are  ootatandlng  for  more  than  one  year 

Title  X  of  CERA  changea  the  existing 
laws  concerning  the  filing  of  claima  on 
account  of  Treasury  chacka.  Under 
existing  law,  a  claimant  may  bring  a 
claim  on  a  Treasury  check  for  S  yean 
from  the  date  of  iaauanca.  Under  CEBA. 
a  claim  la  barred  unleaa  preaented  to  the 
agency  that  authorized  the  Issuance  of 
the  check  within  one  year  after  the  date 
of  iaauance  of  the  check.  Claims  on 
checks  Issued  before  the  effective  date 
of  the  leglalatlon  must  be  filed  within 
one  year  afler  the  effective  date.  The 
new  law  also  reduces  the  time  period 
during  which  Treaaury  may  reclaim  the 
amount  of  a  check  which  has  been  paid 
over  a  forged  or  unauthorized 
Indorsement. 

Congresa  provided  that  the 
amendmenta  contained  in  Sections  1002. 
10O3,  and  1004  of  Title  X  of  CEBA  would 
become  effective  8  months  after 
enactment  or  on  such  later  date  as  the 
Secretary  of  the  Treasury  may  prescribe. 
On  February  8.  1988.  Treasury  published 
a  Policy  statement  In  the  FwUral 
Ragiatar  (&3  FR  3564)  which  extended 
the  effective  date  of  the  statute  to 
October  1.  1960.  Section  1005  of  Title  X 
of  CEBA  authorizes  the  Secretary  of  the 
Treaaury  to  prescribe  rulea,  regulationa 
and  procedurea  as  he  deems  necessary 
to  Implement  the  amendments  made  by 
Sections  1002.  1003  and  1004.  including 
the  recertlficatlon  of  Treasury  checks 
which  have  been  cancelled  or  for  which 
a  claim  has  been  asserted  or  barred.  In 
the  propoaed  rule.  Treasury  amends  the 
existing  regulations  concerning  the 
payment  of  checks  and  check  claims  to 
Implement  the  changes  required  by  the 
statute.  The  proposed  rule  also  provides 
explicit  authority  for  agency 
recertlflcation  of  paymenta.  't  Is 
anticipated  that  the  Final  rule  will  be 
effective  on  October  1.  1989.  which  is 
the  same  date  that  the  statutory 
provisions  become  effective 

Summary  of  Piopo— d  Rule 

Part  235 

Pari  235  governs  the  Issuance  of 
settlement  checka  for  checks  drawn  on 
the  United  States  Treaaury  and  drawn 
on  designated  depoaitarles  that  have 
been  negotiated  and  paid  on  a  forged  or 
unauthonzed  indorsement.  Title  X  of 
CEBA  addresses  Treasury  checks  only 
and  Is  silent  on  the  iub)ect  of  depositary 


checks.  Therefore,  the  regulation 
preaervea  the  existing  authority  in  Part 
235  for  tha  iaauanca  of  settlement  checks 
for  checks  drawn  on  depoaitarles.  The 
authority  to  Isaue  rvplacement  checka 
for  forged  Treasury  checks  is  found  in 
Part  245  of  the  proposed  rule. 

Part  240 

Part  240  governs  the  payment  and 
indorsement  of  Treasury  checks.  Both 
I  2AI03—LimitationM  on  payments  and 
i  240.4 — CanceJlatjon  and  dittribution 
of  the  proceedi  of  chocks  are  new.  The 
time  limitations  on  the  payment  of 
Treasury  checks  are  contained  in 
I  240.3.  The  regulation  requires  all 
Treasury  checks  issued  after  October  1, 
1989  to  bear  the  legend,  "VOID  AFTER 
ONE  YEAR."  Sections  240.3(c),  (d)  and 
(e)  restate  Treasury's  existing  rights 
with  respect  to  Treasury  checks:  (1) 
Treasury  has  the  right  to  examine 
checks  and  refuse  payment  of  any 
check:  (2)  Treasury  checks  are  deemed 
paid  only  after  first  examination  by 
Treasury  has  been  completed;  and  (3)  If 
Treasury  has  notic«  of  a  question  of  law 
of  fact  about  whether  a  check  is 
properly  payable.  Treasury  may  defer 
payment  until  the  Comptroller  General 
settles  the  question. 

Section  240.4  provides  for  the 
cancellation  of  checks  which  have  been 
outstanding  more  than  one  year.  The 
proceeds  of  checks  issued  on  or  after 
October  1. 1989  which  are  subsequently 
cancelled  shall  be  returned  to  the 
agency  which  authorized  the  issuance  of 
the  check.  The  proceeds  of  checks 
Issued  before  October  1,  1989  which  are 
subsequently  cancelled  shall  be  applied 
as  provided  in  Title  X  of  CEBA  (31 
U.S.C.  3334)  to  eliminate  the  balances  in 
accounts  that  represent  uncollectible 
accounts  receivable  and  other  costs 
associated  with  the  payment  of  checks 
and  check  claims  by  the  Department  of 
Treasury  on  behalf  of  all  payment 
certifying  agencies.  Any  remaining 
proceeds  shall  be  deposited  to  the 
miscellaneous  receipts  of  the  Treasury. 

Section  240.6  is  renamed  Reclamation 
of  amounts  of  paid  checks  to  reflect  the 
usage  of  the  term  '■reclamation"  by 
Treasury  for  an  action  by  Treasury  to 
recover  from  the  presenting  bank  or 
other  endorser  the  amount  of  a  check 
that  has  been  paid  over  a  forged  or 
unauthorized  endorsement.  Section 
240.6(d)  contains  the  new  time  limits  on 
reclamation  actions.  Treasury  may 
reclaim  within  one  year  after  the  date  of 
payment.  The  date  of  payment  to  the 
date  on  which  the  Federal  Reserve  Bank 
gives  provisional  credit  for  the  item  to 
the  member  bank  or  clearing  bank.  The 
one  year  period  for  reclamations  is 


extended  by  180  days  If  a  timely  check 
claim  is  filed  with  the  agency  that 
authorized  the  Issuance  of  the  check. 

The  other  changea  In  Part  240  are 
relatively  minor.  There  are  definitions 
for  two  additional  terms — "Certifying 
official"  and  "Commlaaioner".  In 
addition,  several  sections  in  the  existing 
Part  240  have  been  renumbered  to 
accomodate  the  new  material  but  the 
text  of  these  aections  remains 
unchanged  Sections  240.11  through 
240.15  concerning  Indorsement  of 
Checks  is  essentially  unchanged  from 
the  existing  regulation.  However,  the 
proposed  rule  in  S  240.11(i)  deletes  a 
provision  in  the  existing  S  240.10(f) 
permitting  the  presentation  of  Social 
Security  benefit  checks  to  the  Treasury 
Regional  Financial  Center  in  certain 
cases.  The  provision  is  being  deleted 
because,  after  the  effective  date,  all 
claims  on  Treasury  checks  must 
originate  with  the  agency  that 
authorized  the  issuance  of  the  check. 

Part  245 

The  proposed  r\ile  would  change  Part 
245  substantially.  The  title  of  the  part 
would  become  "Claims  on  Account  of 
Treasury  Checks,"  which  more 
accurately  reflects  the  subject  matter  of 
thepart 

The  central  feature  of  Part  245  is 
contained  In  S  245.5 — Recertification  of 
Payment  Section  1005  of  CEBA 
authorizes  the  Secretary  of  Treasury  to 
write  regulations  implementing  the 
amendments  made  by  sections  1002, 
1003  and  1004  of  the  law,  including 
recertification  of  Treasury  checks  which 
have  been  cancelled  or  for  which  a 
claim  has  been  asserted  or  barred. 
Under  existing  law.  Treasury  can. 
subject  to  certain  conditions,  issue 
substitute  checks  when  the  original 
check  is  lost  destroyed,  mutilated  or 
defaced.  31  U.S.C.  3331.  When  the 
original  check  is  forged.  Treasury  can. 
under  existing  law,  issue  a  settlement 
check.  31  U.S.Q  3343.  The  Introductory 
section  explains  that  Part  245  covers  the 
issuance  of  replacement  checks  when 
(a)  the  original  check  has  been  lost, 
stolen,  destroyed  or  mutilated,  (b)  the 
original  check  has  been  negotiated  and 
paid  on  a  forged  or  unauthorized 
indorsement,  and  (c)  the  original  check 
has  been  cancelled. 

The  proposed  rule  gives  Federal 
agencies  broad  authority  to  recertify 
payments  when  there  is  a  claim  of  non- 
receipt  loss,  destruction,  mutilation  or 
defacement  of  a  Treasury  check.  The 
regulation  provides  a  certifying  agency 
may  recertify  a  new  payment  at  any 
time  after  receipt  of  a  claim.  Therefore, 
Treasury  will  only  issue  a  second  check, 
which  is  called  a  "replacement  check," 


pursuant  to  the  recertification  of  the 
payment  by  the  certifying  agency.  After 
the  effective  date.  Treasury  will  no 
longer  issue  settlement  checks  or 
substitute  checks. 

Section  245.3  contains  the  basic  time 
limit  for  filing  a  claim  on  a  Treasury 
check.  A  claim  must  be  filed  within  one 
year  after  the  date  of  issuance  of  the 
check.  Claims  on  checks  issued  before 
October  1, 1989,  must  be  filed  before 
October  1. 1990.  In  addition,  the 
regulation  states  that  claims  must 
originate  with  the  agency  that 
authorized  the  issuance  of  the  check. 
However,  a  claim  by  an  indorser  may  be 
presented  directly  to  Treasury. 

After  the  effective  date,  Treasury  will 
maintain  checks  and  check  records  for 
18  months  itom  the  date  of  issuance. 
During  that  18  month  period  Treasury 
will  provide  both  Information  on  the 
status  of  the  check  and  a  copy  of  the 
check  to  the  agency  that  authorized  its 
issuance.  After  18  months.  Treasury  will 
transfer  custody  of  the  checks  and  check 
records  to  the  agency  that  autorized  the 
issuance  of  the  check  for  its  use  in  the 
settlement  of  any  claim  for  an  obligation 
represented  by  a  check. 

Part  248 

The  proposed  rule  contains  minor 
changes  to  Part  248.  Part  248  preserves 
the  existing  authority  to  issue 
substitutes  for  lost  stolen,  or  destroyed 
checks  drawn  on  foreign  depositary 
banks.  Title  X  of  CEBA  does  not  address 
depositary  checks. 

Executive  Order  12291 

The  Treasury  Department  has 
determined  that  the  proposed  regulation 
is  not  a  "major  rule"  within  the  meaning 
of  Executive  Order  12291  (46  FR  13193, 
February  19. 1981).  It  is  not  Ukely  to 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibihty  Act  relating  to  an  initial  and 
final  regulatory  fiexibihty  analysis  (5 
U.S.C.  603  and  604)  are  not  applicable  to 
this  proposal  because  the  proposed  rule, 


if  promulgated  as  a  final  rule,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entibes.  The 
proposal  will  not  impose,  or  otherwise 
cause,  a  significant  increase  in 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities.  The  proposal  is 
not  expected  to  have  sigruficant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities. 
Accordingly,  it  is  hereby  certified 
under  the  provisions  of  Section  3  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C 
605(b))  that  this  proposed  rule,  if 
promulgated  as  a  final  rule,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwoik  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  \iS.C 
3504(h)),  the  collection  of  informabon 
contained  in  this  proposed  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review.  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington. 
DC  20503,  Attention;  Desk  Officer  for 
the  Financial  Management  Service,  with 
copies  to  the  Financial  Management 
Service  at  the  address  previously 
specified. 

The  collection  of  informabon  in  this 
regulation  is  in  31  CFR  245.4.  The 
proposed  rule  requires  that  a  person 
making  a  claim  on  a  Treasury  check 
provide  information  concerning  the 
check  to  the  government  agency  which 
authorized  the  issuance  of  the  check. 
The  information  will  be  used  by  the 
agency  to  determine  whether  the 
claimant  is  entitled  to  a  replacement 
check.  The  likely  respondents  are 
individuals. 

The  proposed  rule  imposes  no  new 
collection  of  information  requirement 
nor  does  it  increase  the  collection  of 
information  burden-  The  reporting 
burden  is  attributable  to  the  various 
agencies  that  receive  the  information 
from  check  claimants.  The  estimated 
total  reporting  burden  for  all 
government  agencies  is  as  follows; 
Estimated  total  annual  reporting  burden: 

160,320  hours. 
Estimated  average  aimual  burden  per 

respondent  .167  hour. 
Estimated  number  of  respondents: 

960.000. 
Estimated  annual  frequency  of 

responses:  On  occasion. 
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lial  of  Sub|M:tf 
31  CFR  Part  235 

B«nk«.  Banking.  Claim*.  Forgery 
Jl  Cf-Ti  PuriJ40 

Bank*.  Banking.  Votyfnrf 
Jl  CFH  Pari  24S 

Barikt.  Banking.  Claim*. 

.;/  CFTi  Part  24S 

Elanka.  Bai\king.  Clains.  Furamn 
banking 

For  the  rf>ason«  set  forth  Ui  the 
preambia,  Traaaury  propoaaa  to  amend 
Titla  31.  Chaptar  IL  Subchaptar  A  of  the 
Code  of  Federal  Radiation*  aa  foUowa 

pAirrns— ISSUANCE  OF 

SETTLEMCNT  CHECKS  FOR  FOROEO 
CHECKS  DRAWN  ON  DCSKINATED 
DEPOSrr  ARIES 

1   Part  235  la  amended  by  raviaing  the 
pari  heading  ai  tet  forth  above 

2.  The  authority  citation  for  Pari  235  Is 
revia«d  to  r«ad  as  follows: 

Aolkarity  31  USC  XMJ 


ins.1     (AlMM#Ml1 

3  Section  235.1  is  amended  by 
rtrmovtng  "drawn  on  the  United  States 
Treasury  and" 

|»U    tl     I    II IJ 

4.  Section  23V3  is  amendad  by 
removing  "the  Commissioner,  Pinandai 
Manayemant  Service,  with  reapect  to  a 
(.heck  drawn  oa  the  United  State* 
Treasury,  or" 

5.  Section  235.6  is  revised  tu  read  as 
follow*. 


|tS6.S 

Procedural  instructions  Implementing 
these  regulations  will  be  Issued  by  the 
Ck)mmi*«ioneT  of  the  Financial 
Matiagrmenl  Service  in  Volume  I.  Part  4 
of  the  Treasury  Financial  Manual 

Paris  240  and  245  are  revised  to  read 
as  follows: 

PART  240-4NOOR8EIIENT  AND 
PAYMENT  OF  CHECKS  DRAWN  ON 
THE  UNnrO  STATES  TREASURY 

Gaaaral  Pnnviakiaa 

ZM  \     Scop*  ti  ragvUtiana. 

240  2     Daftnltloas. 

240.3     LuniUtlons  un  payments. 

24a4     Canoanation  and  distribution  af 

pmcaeds  of  check* 
2405    C«mat7  of  todoi  saiiiit*- 
240.0     Raciamatioa  of  aBtount  of  paid  ckecki 
240.7     Demand  and  proleat. 
24a8     Offset 

240.B     Processing  of  r.tn-cki 
240  10     Rateaaa  orf  artHliial  dsacks. 

IndananMot  of  Chadia 

240  11     Indorsement  by  payees. 


24012    OMcks  Issued  to  Incompetent 

payMs 
MO  13     ChwiLs  Msoad  to  daoaaaad  payee* 
240  14     C3wcks  isaaad  to  ailnor  pajreaa  in 

ortatn  ceaaa. 
240  1S     Powers  of  St tomey 


Appandlx— 8teBdbrd  Foraia  for 
of  AttanMy  aod  Thalr  AppHcartoa. 

KU^a&tr-  8  U  S.C  SOI.  12  U  S-C  381.  31 
IIS.C.  3a»  31  U  S.C  3331,  31  U  &C  3343.  31 
II  S.C  Jni.  31  U  S.C  mt.  si  U.SC  3T17;  332 
U  S  234  f1»4n  518  U  &  3B3  (1»0>. 

G«iMral  Ptoviaiosw 


|24ai     Soopaafi 

The  r«gulationa  in  thi*  part  preacribe 
the  requirements  for  indorsement  and 
the  conditiona  for  payment  of  checks 
drawn  on  the  United  States  Tr«aaury 
These  rvgulationa  also  establish 
proc«diiraa  for  coUaction  of  amounts  due 
the  Uoitad  States  Treasury  because  of 
payments  on  checks  bearing  forged  or 
other  unauthorized  indorsements  or 
other  ma  tana  1  defects  or  alterations. 


IMej 

(a)  "Certlfymg  agency"  means  an 
agency  for  whom  a  Treasury  disbursing 
officer  or  a  non  Treasury  disbursing 
officer  makes  payment  in  accordance 
with  31  use.  3325.  The  responsibibties 
of  a  certifymg  official  are  set  forth  at  31 
U.S.C  3528. 

(b|  "Check"  or  "cWcka"  means  a 
check  or  rh^wks  drawn  on  the  United 
States  Treasury. 

(c)  "Check  payment"  means  the 
amount  paid  to  a  presenting  bank  in 
accordance  with  |  240.9(a)(3)  of  this 
pari. 

|d)  "Commissioner"  means  the 
Commisaioner  of  the  Financial 
Manaifeinent  Sendee.  Department  of  the 
Treasury.  401  14th  Stteet  SW.. 
Washington.  DC  20227. 

(e)  "Days"  mean*  calendar  days. 

(f)  Tlnancial  Institution"  means  any 
bank,  savings  bank,  sa Tings  and  loan 
association.  Federal  or  State  chartered 
credit  unioa  or  similar  Institution. 

(g)  "Hera"  means  a  reference  in  a 
monthly  interest  billing  •tatement  to  a 
check  for  the  amount  of  which  Treasury 
has  demanded  refund  from  a  presenting 
bank. 

(h)  Tvlonthly  interest  billing 
statement"  means  a  statement  prepared 
by  Treasury  and  sent  to  a  presenting 
bank  which  includes  the  following 
information  regarding  each  outstanding 
demand  for  refund: 

(1)  The  reclamation  date: 

(2)  The  reclamation  number 

|3)  C^ck  IdenUfying  informatkn;  and 
(4)  The  balance  dua.  incliuMng 

tntamt. 
(i)  "PersoQ"  or  "persons"  means  an 

individual  or  individuals,  or  an 


institution  or  institutions  including  all 
forms  of  financial  institutions. 

(j)  "Presenting  bank"  means  (1)  a 
financial  Institution  which,  either 
directly  or  thTiugh  a  correspondent 
bankii^  relationship,  presents  checks  to 
and  receive*  provisional  credit  from  a 
Federal  Reserve  Bank,  or  (2)  a 
depositary  which  I*  authorized  to  charge 
checks  directly  to  the  General  Account 
of  the  United  States  Treasury  and 
present  them  to  Treasury  for  payment 
through  a  designated  Federal  Reserve 
Bank. 

fk)  "Protest"  means  a  presenting 
bank's  written  statement  and  any 
supporting  documentation  tending  to 
prove  that  it  is  not  liable  for  refund  of 
the  reclamation  balance. 

(1)  "Reclamation"  means  a  demand  by 
Treasury  for  refund  of  the  amount  of  a 
check  payment. 

(m)  "Reclamation  data"  means  the 
date  on  which  ■  demand  for  refund  was 
prepared.  Normally,  demands  are  sent 
to  presenting  banks  within  two  working 
days  of  the  reclamation  date. 

(n)  Treasury"  mean*  the  United 
States  Treasury. 

(o)  "U.S.  securities"  means  securities 
of  the  United  States  and  securities  of 
Federal  agencies  and  wholly  or  partially 
Government-owned  corporations  for 
which  the  Treasury  acts  as  the  transfer 
agent 

(p)  "Unauthorized  indorsement" 
means  (1)  an  indorsement  made  by  a 
person  other  than  the  payee,  except  as 
authorized  by  and  in  accordance  with 
i  204.5  and  9  240.11  through  |  240.15  of 
thi*  part.  (2)  an  Indorsement  by  a 
financial  Inatitution  under 
circumstances  in  which  the  financial 
institution  breaches  the  guaranty 
required  of  it  by  31  CFR  209.9(a)  [see,  31 
CFR  aOB.8).  or  (3)  a  missing  indorsement 
where  the  depositary  bank  had  no 
authority  to  supply  the  indorsement. 

I140J    Uw^mtona  on  payment. 

(a)  A*  a  general  rule. 

(1)  The  Commissioner  shall  not  be 
required  to  pay  a  Treasury  check  issued 
on  or  after  October  1. 1989  unleas  it  is 
negotiated  to  a  financial  institution 
within  12  month*  after  the  date  on 
which  the  check  was  issued:  and 

(2)  The  Commissioner  shall  not  be 
required  to  pay  a  Treasary  check  iasued 
before  October  1. 1969  unleas  it  i* 
negotiated  to  a  Qnancial  inatitution  no 
later  than  October  1. 1890. 

(b)  All  checks  drawn  oa  the  United 
States  Treasury  and  iasnad  on  a  after 
October  1. 1988  shall  bear  a  legend. 
sUting  "VOID  AFTER  ONE  YEAR".  The 
legend  is  notice  to  pajraas  and  indoraers 
of  a  general  limitation  on  tha  payment  of 
Treasury  check*.  The  legend,  or  the 


inadvertent  lack  thereof,  does  not  limit 
or  otherwise  affect,  the  rights  of  the 
Commissioner  under  the  law. 

(c)  The  Treasury  shall  have  the  usual 
right  of  a  drawee  to  examine  checks 
presented  for  payment  and  refuse 
payment  of  any  checks.  The  Treasury 
shall  have  a  reasonable  time  to  make 
such  examination. 

(d)  Checks  shall  be  deemed  to  be  paid 
by  the  United  States  Treasury  only  after 
first  examination  has  been  completed. 

(e)  If  the  Treasury  is  on  notice  of  a 
question  of  law  or  fact  about  whether  a 
Treasury  check  is  properly  payable 
when  the  check  Is  presented  for 
pajrment  the  Commissioner  may  defer 
payment  until  the  Comptroller  General 
settles  the  question. 


I24IU 


and  dtaMbuUon  of 


(a)  Checks  issued  on  or  after  October 
1,  1909.  (1)  Any  check  issued  on  or  after 
October  1. 1988  that  has  not  been  paid 
and  remains  outstanding  for  more  than 
12  months  shall  be  cancelled  by  the 
Commissioner. 

(2)  The  proceeds  from  checks 
cancelled  pursuant  to  paragraph  (a)  of 
this  section  shall  be  returned  to  the 
agency  which  authorized  the  issuance  of 
the  check  and  credited  to  the 
appropriation  or  fund  account  initially 
charged  for  the  payment 

(3)  Beginning  January  1. 1991,  and 
monthly  thereafter,  the  Commission 
shall  provide  to  each  agency  that 
authorizes  the  issuance  of  Treasury 
checks  a  list  of  those  checks  issued  for 
such  agency  which  were  cancelled 
during  the  preceding  month  pursuant  to 
paragraph  (a)  of  this  section. 

(b)  Checks  issued  before  October  1, 
1989.  (1]  Any  check  issued  before 
October  1. 1989  that  has  not  been  paid 
and  remains  outstanding  for  more  than 
12  months  shall  be  cancelled  by  the 
Commissioner  no  later  than  April  1, 
1991. 

(2)  The  proceeds  &om  checks 
cancelled  pursuant  to  paragraph  (b)  of 
this  section  shall  be  appUed  as  required 
by  31  U.S.C.  3334. 

S  2409    Ouaranty  of  Indoraawtanta. 

The  presenting  bank  and  the  indorsers 
of  a  check  presented  to  the  Treasury  for 
payment  are  deemed  to  guarantee  to  the 
Treasury  that  all  prior  indorsements  are 
genuine,  whether  or  not  an  express 
guaranty  is  placed  on  the  check.  When 
the  flrst  indorsement  has  been  made  by 
one  other  than  the  payee  personally,  the 
presenting  bank  and  the  indorsers  are 
deemed  to  guarantee  to  the  Treasury,  in 
addition  to  other  warranties,  that  the 
person  who  so  indorsed  had  unqualified 


capacity  and  authority  to  indorse  the 
check  on  behalf  of  the  payee. 

12406    RaeiamatkMi  of  amounts  of  paid 
cttacka. 

(a)  If,  after  a  check  has  been  paid  by 
Treasury,  it  is  found  to: 

(1)  Bear  a  forged  or  unauthorized 
indorsement  or 

(2]  Contain  any  other  material  defect 
or  alternation  which  was  not  discovered 
upon  first  examination,  then,  upon 
demand  by  the  Treasury  in  accordance 
with  the  procedures  specified  in  §  240.7 
of  this  part  the  presenting  bank  or  other 
indorser  shall  refund  the  amount  of  the 
check  payment 

(b)  Interest  on  any  unpaid  item  shall 
commence  to  accrue  on  the  sixty-first 
day  after  the  reclamation  date.  Interest 
shall  be  calculated  at  the  rate  set  from 
time  to  time  for  purposes  of  31  U.S.C. 
323.  Interest  shall  continue  to  accrue 
until  the  amount  demanded  is  paid  or 
the  reclamation  is  abandoned  by 
Treasury. 

(c)  In  addition  to  its  right  to  recover 
interest  Treasury  shall  have  the  right  to 
recover  such  other  appUcable  charges 
(e.g.,  administrative  collection  costs,  late 
payment  penalties]  as  may  be 
authorized  or  required  by  law. 

(d)  If  the  Treasury  determines  that  a 
chet^  has  been  paid  over  a  forged  or 
unauthorized  indorsement  the 
Commission  may  reclaim  the  amount  of 
the  check  from  the  presenting  bank  or 
any  other  indorser  that  breached  its 
guarantee  of  indorsement  prior  to: 

(1)  The  end  of  the  one-year  period 
beginning  on  the  date  of  payment  or 

(2)  The  expiration  of  the  180-day 
period  beginning  on  the  close  of  the 
period  described  in  paragraph  (d)(l}  of 
this  section  if  a  timely  claim  under  31 
U.S.C.  3702  is  presented  to  the  agency 
which  authorized  the  issuance  of  the 
check. 

S2407    Domand  and  protML 

(a)  For  all  reclamations  an  initial 
demand  for  refund  of  the  amount  of  a 
check  payment  will  be  made  by  sending 
a  "Request  for  Refund  [Reclamation]." 
to  the  presenting  bank  or  any  other 
indorser.  This  Request  shall  advise  the 
presenting  bank  of  the  amount 
demanded  and  the  reason  for  the 
demand.  Treasury  will  make  follow-up 
demands  by  including  each  unpaid  item 
on  at  least  three  monthly  interest  billing 
statements  sent  to  the  presenting  bank. 
Monthly  interest  billing  statements  will 
identify  any  unpaid  reclamation 
demands  and  will  also  show  the  amount 
of  any  accrued  interest  for  each 
outstanding  reclamation.  Any 
discrepancies  should  be  brought  to 
Treasury's  attention  immediately  at  the 


address  listed  in  paragraph  fb)  of  this 
section.  Monthly  interest  billing 
statements  will  contain  or  be 
accompanied  by  notice  to  the  bank: 

(1]  That  Treasury  intends  to  collect 
the  debt  through  administrative  offset  if 
the  reclamation  is  not  paid  within  120 
days  of  the  reclamation  date, 

(2)  Tliat  the  bank  has  an  opportunity 
to  inspect  and  copy  Treasury's  records 
with  respect  to  the  reclamation. 

(3]  That  the  bank  may,  by  filing  a 
protest  request  Treasury  to  review  its 
decision  that  the  bank  is  liable  for  the 
reclamation,  and 

(4)  That  the  bank  has  an  opportunity 
to  enter  into  a  written  agreement  with 
Treasury  for  the  repayment  of  the 
amount  of  the  reclamation.  A  request  for 
a  payment  agreement  must  be 
accompanied  by  proof  that  satisfies  the 
Treasury  that  the  requesting  bank  is 
imable  to  repay  the  entire  amount  owed 
at  the  time  that  it  i*  due. 

(b)  Requests  for  an  appointment  to 
inspect  and  copy  Treasury's  records 
with  respect  to  a  reclamation  and 
requests  to  enter  into  repayment 
agn-'ements  should  be  sent  in  writing  to: 
Di  apartment  of  the  Treasury,  Financial 
Management  Service.  Operations 
D  vision.  Reclamation  Braniii.  Room 
700-D.  3700  East-West  Highway, 
Hyattsville.  MD  20782. 

(cHl]  If  a  presenting  bank  wishes  to 
contest  its  liabihty  for  the  principal 
amount  demanded,  it  shall  send  a 
protest  i-e.,  a  written  statement  and 
copies  of  all  documentary  evidence  [e.g., 
affidavits,  account  agreements, 
si^ature  cards]  and  other  written 
information  raising  a  question  of  law  or 
fact  which,  if  resolved  in  the  Banks 
favor,  would  show  that  the  bank  is  not 
liable,  to:  Department  of  the  Treasury, 
Financial  Management  Service, 
Oi>eration8  Division.  Reclamation 
Branch,  Room  700-D,  3700  East-West 
Highway,  Hyattsville,  MD  20782. 
The  Director,  Operations  Division,  who 
has  supervisory  authority  over  the 
Reclamation  Branch,  or  his  authorized 
subordinate,  shall  consider  and  decide 
any  protest  properly  submitted  under 
this  paragraph.  Neither  the  Director, 
Operations  Division,  nor  any  of  his 
subordinates,  shall  have  any 
involvement  in  the  process  of  making 
findings  or  demands  under  S  240.6(8).  In 
order  to  be  considered,  and  to  be  timely, 
a  protest  must  be  received  not  later  than 
90  days  after  the  reclamation  date. 
Treasury  will  refrain  from  collection  in 
accordance  with  }  240.8  while  a  timely 
protest  is  being  considered.  Unresolved 
protested  items  will  be  appropriately 
annotated  on  the  monthly  interest  billing 
statement 
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(2)  If  Tr»«*ury  accayta  tb«  protest  Um 
presenting  bank  (hall  b«  notlAed  In 
writing  that  erfort*  to  oottecl  the  item 
and  any  accrued  Interest  hsTS  been 
abandoned. 

(3)  If  the  evidence  sent  by  the 
presentioR  bank  does  not  satiafy 
Treaiury  that  refund  of  the  amount 
demanded  is  not  required  under 

I  240.a(a).  Treaiury  will  notify  the 
presenting  bank  in  writing  of  its  dedsion 
that  the  bank  ts  liable  for  the  amount 
demanded  and  the  reasons  for  its 
decision.  If  the  presenting  bank  fails  to 
send  the  amount  demanded  withm  30 
days  of  the  date  of  Treasury's  dedsion. 
Treasury  shall  proceed  to  collect  the 
amount  owed  m  accordance  with 
I  240.8,  providtsd  that  no  offset  shall  be 
taken  sooner  than  120  days  after  Ihe 
reclamation  dale. 

(4)  If  an  item,  and/ or  accrued  interest 
relating  to  that  item  remains  unpaid  for 
90  days  after  the  reclamation  date  and  if 
there  is  no  unresolved  protest 
assodated  with  the  item,  the  monthly 
interest  billi.ix  statement  will  be 
annotated  wiih  a  notice  that  the 
presenting  bank  has  until  the  next 
billing  date  to  make  payment  on  the 
item  or  be  subject  to  offset  thereon. 

i  340.1    Oftiet 

(a)  If  an  i'fni  and/or  accrued  Interest 
relating  to  th<ir  I'cm.  remains  unpaid  for 
120  days  afler  the  reclamation  date  and 
the  presenting  bank  has  been  sent  at 
least  one  monthly  interest  billing 
statement  informing  it  that  Trausury 
intends  to  collect  that  item  by  offset. 
Treasury  may  refer  the  matter  to  any 
federal  agenc  y  and  request  that  agency 
to  offset  the  indebtedness  and  other 
applicable  char)tes  against  amounts 
otherwise  owed  by  the  federal  agency  to 
the  presenting  bank.  Monthly  interest 
billing  statements  will  be  annotated  to 
identify  those  specific  items  that  are  to 
be  referred  to  an  agency  for  offset. 

(b)  If  a  bank  wisnes  to  make  payment 
on  an  item  referred  to  an  agency  for 
offset.  It  should  contact  Treasury  at  the 
address  listed  in  i  240.7(b)  of  this  part  to 
reduce  the  possibility  of  a  double 
collection.  If  an  agency  to  which  an 
indebtedness  is  referred  in  accordance 
with  this  paragraph  Is  unable  to  effect 
offset  in  whole  or  In  perl  Treasury  may 
then  refer  the  debt  to  any  other  agency 
and  request  offset  in  accordance  with 
this  paragraph.  Treasury  designates 
each  agency  acting  under  this  paragraph 
as  its  designee  for  the  sole  purpose  of 
effecting  offset.  No  such  designee  shall 
be  habia  to  any  party  for  any  any  loss 
resulting  from  its  action  under  this 
paragraph. 

(c)  If  Treasury  is  unable  to  oollect  an 
amount  owed  by  use  of  the  offset 


described  in  psragrsph  (a),  Trssswiy 
shall  take  such  action  sgeiBst  the 
presenting  bank  as  may  be  necessary  to 
protect  the  Interests  of  the  United 
States,  induding  referral  to  the 
Department  of  ]ustice. 

(d)  If  Treasury  effects  offset  under  this 
section  and  It  is  later  determined  that 
the  presenting  bank  paid  the  amount  of 
the  reclamation  and  accrued  Interest 
thereon,  or  that  a  presenting  bank  which 
had  timely  filed  a  protest  was  not  liable 
for  the  amount  of  the  redamation. 
Treasury  shall  promptly  refund  to  the 
presenting  bank  the  amount  of  Its 
payment. 


tHA»    Preoeeeing  Of  I 

(a)  Federal  Retem  Banks.  (1)  Federal 
Reserve  Banks  shall  cash  checks  for 
government  disbursing  officers  when 
such  checks  are  drawn  by  the  disbursing 
officers  to  their  own  order.  Psyment  of 
such  checks  shall  not  be  refused  except 
for  alteration  or  counterfeiting  of  the 
check,  or  or  forged  signature  of  the 
drawer. 

(2)  Federal  Reserve  Banks  shall  be 
expected  to  cash  government  checks 
presented  direct  to  them  by  the  general 
public. 

(3)  As  a  depository  of  public  funds, 
each  Federal  Reserve  Bank  shall:  (i) 
Receive  checks  from  its  member  banks, 
nonmember  deoring  banks,  or  other 
depoaitors.  when  indorsed  by  such 
banka  or  depositors  who  guarantee  ail 
prior  indorsements  thereon:  (11)  give 
immediate  credit  therefor  in  accordance 
with  their  current  TisM  Schedules  and 
charge  the  amount  of  the  checks  cashed 
or  otherwise  received  to  the  account  of 
the  Treasury,  subject  to  examinatioa 
and  payment  by  the  United  States 
Treasury,  (iii)  forward  payment  records 
and  copies  of  checks  to  Treasury,  and 
(iv)  upon  notification  from  Treasury, 
release  the  original  checks  to  a 
designated  Federal  Records  Center.  The 
Treasury  shall  return  to  the  forwarding 
Federal  Reserve  Bank  a  photocopy  of 
any  check  the  payment  of  which  is 
refused  upon  First  examination.  Federal 
Reserve  Banks  shall  give  Immediate 
credit  therefor  in  the  United  States 
Treasury's  account,  thereby  reversing 
the  previous  charge  to  the  account  for 
such  check. 

(b)  Depositaries  ovtaide  of  the 
mainland  of  ihe  United  States.  Banks 
outside  of  the  mainland  of  the  United 
States  designated  as  depositaries  of 
public  money  and  permitted  to  charge 
checks  to  the  General  Account  of  the 
United  States  Treasm7  shall  be 
governed  by  the  operating  Instnictions 
contained  in  the  letter  of  authorization 
to  them  from  Treasmy  and  shall  assume 
the  obligetiona  of  presenting  banks  set 


forth  in  II  2M.i  and  MOA.  C3Mcks 
charged  to  (be  General  Aoconnt  of  the 
United  States  Treasary  along  wiA  the 
sapportlvg  credit  voucher  shall  be 
shipped  to  the  Federal  Reserve  Bank  of 
Richmosid.  The  Treasoiy  shall  retora  to 
the  presenting  depository  bank  a 
photocopy  of  any  check  the  payment  of 
which  is  refused  The  depositary  bank 
ahail  givs  Immediate  credit  therefor  i> 
the  General  Acooant  of  the  United 
States  Treasury,  thereby  reversing  the 
previous  charge  to  the  Account  for  such 
check. 


1240.10    Ralaaseof( 

An  original  check  may  be  releoaed  to 
a  reaponsible  indorser  upon  receipt  of  a 
properly  authorized  request  showing  the 
reason  it  is  required  and  that  the  request 
is  in  conformity  with  all  applicable  law 
including  the  Privacy  Act 

Indorsement  of  Qiacks 


It40.1t    IndorasMsant  by  I 

(a)  Genearal  requirementM.  Checks 
shall  be  indorsed  by  the  payee  or 
payees  named,  or  by  another  on  behalf 
of  such  payees  as  set  forth  In  this  part 

fb)  Checks  indorsed  by  the  payee  or 
payees  named.  When  a  check  is 
indorsed  by  the  payee  or  payees  named 
the  forms  of  indorwment  shall  conform 
to  those  recognized  by  general 
principles  of  law  and  commerdal  usage 
for  negotiabon.  transfer  or  collection  of 
negotiable  Instruments. 

(c)  Checks  indorsed  by  another  on 
behalf  of  the  named  payee  or  payees — 
(1)  Acceptable  indorsement  The  only 
acceptable  indorsement  of  a  check  by 
another  on  behalf  of  the  named  payee  or 
payees  (except  when  a  check  is 
indorsed  by  a  finandal  institution  under 
the  payee's  or  payees'  authorization]  is 
one  which  indicates  that  the  person 
indorsing  is  doing  so  on  behalf  of  the 
named  payee  or  payees.  Such  an 
acceptable  indorsement  shall  include 
the  signature  of  the  indorser  and 
sufficient  wording  to  indicate  that  the 
indorser  is  Indoning  on  behalf  of  the 
named  payee  or  payees,  punuant  to 
authority  expressly  conferred  by  or 
under  law  or  other  regulation.  An 
example  would  be:  "John  Jones  by  Mary 
Jones".  This  example  states  the 
minimum  indication  acceptable. 
However,  ||  240.12(a)(1).  240.13(a)(1) 
and  240.15(d)  spedfy  the  addition  of  an 
indication  in  specified  situations  of  the 
actual  capadty  in  which  the  p>eraon 
other  than  the  named  payee  is  indoraing. 
Checks  indorsed  "for  collection"  or  '*for 
deposit  only  to  the  credit  of  the  within 
named  payee  or  payees",  ore  acceptable 
without  any  signature.  However,  in  the 
absence  of  a  signature,  the  presenting 
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bank  wiU  be  deemed  to  guarantee  its 
good  title  to  such  checks  to  all 
subsequent  indorsen  and  to  Traasury. 
(2)  Unacceptable  iadonameat  The 
indorsement  by  another  on  briialf  of  the 
named  payee  or  payees,  which  consists 
of  the  iuune(8)  of  tht  payaa^s).  whetfa^ 
as  purported  signaturels)  or  otherwise, 
and  not  the  signature  of  the  person  other 
than  the  named  payee  or  payees 
indorsing  the  check,  reganfless  of  the 
relationship  between  the  faidorser  and 
the  named  payee  or  payees,  will  be 
rebuttabiy  presmned  to  be  a  forgery  and 
is  unacceptable.  The  indorsement  by  a 
person  who  purports  to  indorse  for  die 
named  payee(8)  with  an  Indorsement 
consisting  of  the  namefs)  of  die 
payee(8).  whether  as  purported 
8ignature(s)  or  otherwise,  and  the 
indorsing  person's  signature  and  no 
indication  of  the  indorsing  ptrson's 
representative  capacity,  will  create  a 
rebuttable  presumption  that  the 
indoraing  person  was  not  antfaorized  to 
indorse  for  the  named  payee(8).  In  these 
circumstances  it  is  the  responsibility  of 
the  individual  or  institution  accepting  a 
check  from  a  person  other  than  the 
named  payeefs]  to  determine  that  soch 
peraon  is  authorized  md  has  the 
capadty  to  iadorse  and  negotiale  the 
check.  Evidence  of  the  basts  for  sodi  a 
detcnninatioa  may  be  required  by  the 
Treasury  in  the  event  of  a  dispote. 

(d)  Indorsement  of  checks  by  a 
financial  institutioa  under  the  payee 's 
authorization.  When  a  check  is  credited 
by  a  financial  institution  to  the  pajree's 
account  nn&er  the  payee's  or  payees' 
authorization,  the  finanr-ial  institutioa 
may  use  an  indorsement  substantially  as 
follows:  "Credit  to  the  account  of  the 
within-named  payee  in  accordance  with 
the  payee's  or  payees'  instructions. 
XYZ".  A  financial  institution  using  this 
form  of  indorsement  will  be  deemed  to 
guarantee  to  all  subsequent  Indoreers 
and  to  the  Treasury  that  it  is  acting  as 
an  attorney-in-fact  for  the  payee  or 
payees,  under  the  payee's  or  payees' 
authorization,  and  that  this  authority  is 
currently  in  force  and  has  neither  lapsed 
nor  been  revoked  either  in  fad  or  by  the 
death  or  incapadty  of  the  payee  or 
payees. 

(e)  Indorsement  of  checks  drawn  in 
favor  of  financial  institutions.  All 
checks  drawn  in  favor  of  financial 
institutions,  for  credit  to  the  accounts  of 
pereons  designated  payment  so  to  be 
made,  shall  be  indorsed  in  the  name  of 
the  Hnandal  institutions  as  payee  in  the 
usual  manner.  Finandal  institutions 
receiving  and  indorsing  such  checks 
shall  comply  fully  tvith  Part  209  of  this 
chapter. 

[t]  Social  Security  benefit  checks 
issued  jointly  to  individuals  of  the  same 


family.  A  social  secoiity  benefit  check 
issued  joindy  to  2  or  more  individuals  of 
the  same  family  riialt  upon  the  dead)  of 
1  of  the  joint  payees  prior  to  the 
negetiadoB  of  sodi  check,  be  returned  to 
die  Social  Secnity  DisMct  OfBce. 
Payment  of  the  diiedc  to  the  surviving 
payee  or  payees  may  be  aodrarized  by 
placing  on  the  face  of  die  check  a 
stamped  legend  signed  by  an  offidal  of 
the  Social  Security  Administration, 
redesi^iating  mdh.  sarvivor  or  survivors 
as  the  payee  or  payees  erf  the  check.  A 
check  bearing  sadi  stamped  legend, 
signed  as  herein  presGribed.  may  be 
indorsed  and  negotiated  by  the  person 
or  persons  named  as  if  sndi  check 
origiiially  had  been  drawn  payable  to 
such  pereon  or  persons. 

8  240,12   Ctiacfcs  Isaued  to  toconipatant 


check,  and  others  to  be  issued 
Bubsequendy,  may  be  drawn  in  favor  of 
the  guardian. 

{240.13 


(a)  Classes  of  checks  which  may  be 
indorsed  by  guardian  or  fiduciary. 
Where  the  pasree  of  a  dieck  of  any  dass 
listed  in  |  2t0.11(a)  has  been  declared 
incompetent: 

(1)  If  a  check  is  indorsed  by  a  legal 
guardian  or  other  fiduciary,  such  legal 
guardian  or  fiduciary  shall  include,  as  a 
part  of  the  indmsement  an  indicatiim  of 
the  c^Mdty  in  which  the  legal  guardian 
or  fiduciary  is  indorsing.  An  example 
would  be:  "John  Jones  by  Mary  Joiies, 
guardian  of  John  Jones".  When  a  check 
indorsed  in  this  fashion  is  presented  for 
payment  by  s  bank,  it  will  be  paid  by 
the  Treasury  without  submission  to  the 
Treasury  of  documentary  proof  of  the 
authority  of  the  guardian  or  other 
fidudary,  with  the  undentanding  that 
evidence  of  such  claimed  authority  to 
indorse  may  be  required  by  the  Treasury 
in  the  event  (A  a  dispute. 

(2)  If  a  guardian  has  not  been  or  will 
not  be  appointed,  and  if  the  check:  (i) 
Was  issued  in  payment  of  goods  and 
services,  tax  refunds  or  redemption  of 
currency,  it  shall  be  forwarded  for 
advice  to  the  certifying  agency  or 

(ii)  Was  issued  in  payment  of 
principal  or  interest  on  U.S.  securities,  it 
shall  be  forwarded  to  the  Bureau  of  the 
Public  Debt  Division  of  Loans  and 
Currency,  Washington,  DC  2022a,  with  a 
full  explanation  of  the  circumstances. 

(b)  Classes  of  checks  which  may  not 
be  indorsed  by  guardian  or  fiduciary. 
Where  the  payee  of  a  check  of  any  other 
dass  has  been  declared  incompetent 
the  check  shall  not  be  indorsed  by  a 
guardian  or  other  fidudary.  The  check 
shall  be  returned  to  the  government 
agency  for  which  issued  with 
information  as  to  the  incompetency  of 
the  payee  and  submission  of 
documentary  evidence  showing  the 
appointment  of  the  guardian  or  other 
explanation  in  order  that  a  replacement 


(a)(1)  Classes  of  checks  which  may  be 
indorsed  by  an  executor  or 
administrator.  Checks  issued  for  the 
classes  of  payments  indicated  below, 
the  right  to  which  under  law  does  not 
terminate  with  the  death  of  the  payee, 
when  indorsed  by  an  executor  or 
administrator,  shall  include,  as  part  of 
the  indorsement  an  indication  of  the 
capadty  in  which  the  executor  or 
administrator  is  indorsing.  An  example 
would  be:  "John  Jones  by  Mary  Jones, 
executor  of  the  estate  of  John  Jones  ". 
Such  checks,  when  presented  for 
payment  by  a  bank,  will  be  i>aid  by  the 
Treasury  without  the  submission  of 
documentary  proof  of  the  authority  of 
the  executor  or  administrator,  with  the 
undentanding  tliat  evidence  of  such 
claimed  authority  to  indorse  may  be 
required  by  the  'Treasury  in  the  event  of 
a  dispute.  The  classes  of  payments  to 
which  this  subsection  refers  are: 

(i)  Payments  for  the  redemption  of 
currendes  or  for  principal  or  interest  on 
U.S.  securities; 

(ii)  Payments  for  tax  refunds:  and 

(iii)  Payments  for  goods  and  services. 

(2)  If  an  executor  has  not  been 
appointed  persons  claiming  as  owners 
shall  return  the  checks  for  appropriate 
handling  to  the  Government  agency  that 
certified  the  payment  If  there  is  doubt 
as  to  whether  the  proceeds  of  the  check 
or  checks  pass  to  the  estate  of  the 
deceased  payee,  the  checks  shall  be 
handled  in  accordance  with  paragraph 
(b)  of  this  section. 

(b)  Classes  of  checks  which  may  not 
be  indorsed  by  an  executor  or 
administrator.  Checks  issued  for  classes 
of  payment  other  than  those  specified  in 
paragraph  (a)  of  this  section  may  not  be 
negotiated  after  the  death  of  the  payee, 
but  must  be  returned  to  the  Government 
agency  that  certified  the  payment  for 
determination  whether,  under  apphcable 
laws,  payment  is  due  and  to  whom  it 
may  bie  made. 

S24ai4    CTiecas  Isaued  to  iNwor  payess  In 
csflain  cases. 

Checks  issued  to  minors  in  payment 
of  principal  or  interest  on  U.S.  securities 
may  be  indorsed  by  either  parent  with 
whom  the  minor  resides,  or,  if  the  minor 
does  not  reside  with  either  parent  by 
the  person  who  furnishes  his  chief 
support.  The  parent  or  other  person 
indorsing  in  behalf  of  the  minor  shall 
present  with  the  check  his  signed 
statement  giving  the  minor's  age,  stating 
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that  th«  payee  either  reaidei  with  the 
parent  or  receive*  hii  chief  tupporl  from 
the  penon  indorsing  In  his  behalf,  and 
(hat  the  proceedi  of  the  check*  will  be 
used  for  the  minor's  benefit. 

f>4ai5    Pow«r«  of  atlomey. 

[a]  Speiific  powers  of  attorney  Any 
check  may  be  ne(|otiated  under  a 
specific  power  of  attorney  executed 
after  the  issuance  of  the  check  and 
describing  it  in  full. 

(b|  Generu/  powers  of  attorney 
Checks  issued  for  the  following  classes 
of  payments  may  be  negotiated  under  a 
general  power  of  attorney  in  favor  of  an 
individual,  financial  institution  or  other 
entity 

(1)  Payments  for  the  redemption  of 
currencies  or  for  principal  or  interest  on 
U  S  securities 

(2)  Payments  for  tax  refunds,  but 
subject  to  the  limitations  concerning  the 
niaillng  of  internal  revenue  refund 
checks  contained  in  28  CFR  601  506(b) 

(31  Payments  for  goods  and  services 

(c)  Sp«cial  powers  of  attorney  Under 
decisions  of  the  Comptroller  General  of 
the  United  Slates,  classes  of  checks 
other  than  those  specified  In  paragraph 
(b)  of  this  section  may  be  negotiated 
under  a  special  power  of  attorney  which 
names  ^  financial  institution  as 
attorney  in-fact,  and  recites  that  it  is  not 
given  to  carry  into  effect  an  aMlgnment 
of  the  right  to  reoatve  payment.  eith«r  to 
the  attomey-in-fact  or  to  any  other 
person. 

(d)  Proof  of  authority.  Check  indorsed 
by  an  attorney-in-fact  shall  include,  as 
pari  of  the  indorsement,  an  indication  of 
the  capacity  in  which  the  attomey-in- 
fact  is  indorsing.  An  example  would  be: 

lohn  [ones  by  Paul  Smith,  attorney-in- 
fact  for  John  |ones.'"  Such  checks  when 
presented  for  payment  by  a  bank,  will 
be  paid  by  Treasury  without  the 
submisaion  of  documentary  proof  of  the 
claimed  authority,  with  the 
understanding  that  evidence  of  such 
claimed  authority  to  Indoroe  may  be 
required  by  the  Treasury  m  the  event  of 
a  dispute 

(•I  Revocation  of  powers  of  attorney 
Powers  of  attorney  are  revoked  by  the 
death  of  the  grantor  and  may  also  be 
revoked  by  notice  from  the  grantor  to 
the  parties  known,  or  reasonably 
expected,  to  be  acting  on  the  power  of 
attorney  Notice  of  revocation  to  the 
Treasury  will  not  ordinarily  serve  to 
revoke  the  power 

(H  Acknowledgment  of  powers  of 
attorney  Where  desirable  or  where 
required  by  foreign,  state  or  local  law. 
powers  of  attorney  shall  be 


acknowledged  before  a  notary  public  or 
other  officer  authorized  by  law  to 
admimster  oaths  generally 

(g)  Seal  or  certificate  of  attesting 
officers.  Where  acknowledgment  of 
powers  of  attorney  la  desirable  or 
required  pursuant  to  paragraph  (f]  of 
this  section,  seals  of  attesting  officers 
shall  be  impressed  or  stamped  upon  the 
power  of  attorney  form,  or  the  power  of 
attorney  shall  be  accompanied  by  a 
certificate  from  an  appropnate  official 
showing  that  the  officer  was  in 
commission  on  the  date  of 
acknowledgment. 

(h)  Forms.  Power  of  attorney  forms 
issued  under  this  part  are  listed  in  the 
appendix  to  this  part.  They  may  be 
obtained  from  the  Financial 
Management  Service.  F*roperty  and 
Supply  Section.  Ardmore  East  Business 
Center.  3361-L  75th  Avenue.  Landover, 
MD  20785 

ApfMDdlx — SUndard  Fonos  For  Power 
of  Attorney  and  Their  Application. 

Standard  Form  231  A  general  power  of 
attorney  on  this  form  may  b«  executed  by  an 
Individual  firm,  or  sole  owner,  for  check* 
drawn  on  the  United  State*  Treasury,  in 
payment:  (1)  For  redemption  of  currende*  or 
for  (vindpol  or  lnter«*t  on  US.  *ecuritie*.  (2) 
for  tax  refund*,  and  (3)  for  gooda  and 
service* 

Standard  Form  232.  A  »peciflc  power  of 
attorney  on  thi*  form,  which  must  be 
executed  *fter  the  l**uance  of  the  check. 
de*cnblns  the  check  in  full,  may  be  u*«d  to 
*uthortxa  the  Indorsement  of  any  cU**  of 
check  drawn  on  the  United  State*  Treaaury 

Standard  Form  233  A  (pecial  power  of 
attorney  on  thl*  form  naming  a  financial 
organization  as  attomey-ln-fact  and  reciting 
that  it  1*  not  given  to  carry  Into  effect  an 
aiaignment  of  the  right  to  receive  payment 
aither  to  the  attorney  tn  fact  or  to  any  other 
peraon.  may  be  u*ed  for  claaaes  of  payment* 
other  than  tho*e  ihown  under  Standard  Form 
231 

Standard  Form  234~S.  A  general  power  of 
attorney  may  be  executed  by  a  corporation 
for  the  cla**e*  of  payment  li*ted  under 
Standard  Form  231 

Standard  Form  236-7  A  apeclfic  power  of 
attorney  may  be  executed  on  thi*  form  by  ■ 
corporation  to  cover  a  apecific  check  for  any 
claa*  of  payment 

PART  248— CLAIMS  ON  ACCOUNT  OF 
TREASURY  CHECKS 

Sk 

24A 1  Introductory 

24S.2  [)eflnltion* 

24A.3  Time  limit  for  check  claim*. 

24A  4  Advice  of  nonrecelpi  or  loa*. 

245  5  Recertificatlon  of  payment. 

24A  8  Claim  by  an  indorser 

Z4fi  7  Check  itatus  inquiry 


245.B    Receipt  or  recovery  of  original  checJc 
245.9     Procedural  instruction*. 
245  10     Performance  of  function*  of  the 
Comnu**ioner 
Autfaocity:  R.S.  3646.  a*  amended;  31  U  S  C 
5328:  31  U  S.C  3331 

I24S.1    mtroduclonr. 

This  part  governs  the  issuance  of 
replacement  checks  for  checks  drawn  on 
the  United  States  Treasviry.  when 

(a)  The  original  check  has  been  lost, 
stolen,  destroyed  or  mutilated  or 
defaced  to  such  an  extent  that  it  is 
rendered  non-negotiable: 

(b)  The  original  check  has  been 
negotiated  and  paid  on  a  forged  or 
unauthorized  indorsement,  and 

(c)  The  original  check  has  been 
cancelled  pursuant  to  8  240.4 

I24SJ    DeflnMona. 

For  purpwses  of  this  part: 

(a)  "Agency"  means  each  authority  of 
the  United  States  for  which  the  Treasury 
of  the  United  States  issues  checks  or  for 
which  checks  drawn  on  the  Treasury  of 
the  United  States  are  issued. 

(b)  "Check"  means  a  check  drawn  on 
the  United  States  Treasury. 

(c)  "Certifying  agency"  means  an 
agency  for  whom  a  Treasury  diabuning 
officer  or  a  non-Treasury  disbursing 
o^cer  makes  payment  in  accordance 
with  31  U.S.C  3326.  The  reaponsibUities 
of  a  certifying  official  are  set  forth  at  31 
use.  3528. 

(d)  "Commissioner  "  means  the 
Commissioner  of  the  Financial 
Management  Service,  Department  of  the 
Treasury,  401  14th  Street  SW.. 
Washington.  DC  20227. 

(e)  ""Person"  means  an  individual,  a 
partnership,  a  corporation,  a  labor 
organization,  a  government  or  a 
subdivision  or  Instrumentahty  thereof, 
and  any  other  entity  to  which  a  check 
may  be  issued. 

(f)  "Replacement  check"  means  a 
check  issued  pursuant  to  the 
recertificatlon  of  payment  by  a 
certifying  official. 

(g)  "Secretary"  means  the  Secretary  of 
the  Treasury. 

I  246.9    Time  MmN  for  ctteck  cMma. 

(a)  Any  claim  on  accoimt  of  a 
Treasury  check  must  be  presented  to  the 
agency  that  authorized  the  Issuance  of 
such  check  within  one  year  after  the 
date  of  issuance  of  the  check  or  within 
one  year  after  October  1,  1980, 
whichever  is  later. 


(b)  Any  claim  by  an  indorser  under 
S  245^  will  be  considered  timely  if 
presented  to  the  Commiaaioner  within 
one  year  after  the  date  of  issuance  of  the 
check  or  within  one  year  after  October 
1. 1989.  whichever  is  later. 

(c)  Nothing  in  this  subsection  affects 
the  underlying  obligation  of  the  United 
States,  or  any  agency  thereof,  for  which 
a  Treasury  check  was  issaed. 


s  34&.4    AflVloe  of  I 

(a)  In  the  event  of  the  nonreceipt,  loss 
or  destruction  of  a  check  dra%vn  on  the 
United  Slates  Treasury,  or  the 
mutilation  or  defacement  of  such  a 
check  to  an  extent  which  renders  it 
nonnegotiable,  the  claimant  should 
immediately  notify  the  agency  that 
authorized  the  issuance  of  such  check, 
describing  the  cbedc  stating  the  purpose 
for  which  it  was  issued  and  giving,  if 
possible,  its  date,  amount.  Treasury 
symbol  and  number. 

(b)  In  cases  involving  mutilated  or 
defaced  checks,  the  claimant  should 
enclose  the  mutilated  or  defaced  check 
with  his  communication  to  the  agency. 

i  245.5    Racertfflcaflon  of  payment 

Upon  receipt  of  a  claim  concerning  the 
nonreceipt,  loss,  destruction,  mutilation 
or  defacement  of  a  check,  or  the 
cancellation  of  a  check  pursuant  to 
S  240.4.  the  certifying  agency  may  certify 
a  new  payment. 

{245^    CWm  by  an  Indorser. 

W^en  one  or  more  Treasury  checks 
are  lost,  stolen  or  destroyed  in  a  single 
incident  while  in  the  possession  of  a 
person  to  whom  the  cbedcs  have  been 
negotiated  by  the  payee,  and  if  the 
checks  have  not  been  paid,  the 
Commissioner  may  issne  a  replacement 
check  to  the  person  to  whom  the  checks 
had  been  negotiated. 

9  245.7    ClMGfc  status  Inquiry. 

(a)  For  a  period  not  exceeding  18 
months  from  the  date  of  issuance  of  a 
Treasury  check,  the  Commissioner  will 
provide  the  status  aj>d  a  copy  of  the 
check,  upon  request,  to  the  agency 
which  authorized  the  issuance  of  the 
check. 

(b)  Upon  expiration  of  the  18-month 
period  beginning  with  the  date  of 
issuance  of  the  check  custody  of  the 
records  concerning  Treasury  checks  will 
be  transferred  to  the  agency  which 
authorized  the  issuance  of  the  check. 

S  245J    Receipt  or  recovery  of 


tie  should  immediately  advise  the 
agency  and  hold  such  check  until  receipt 
of  instructions  with  respect  to  the 
negotiability  of  such  check. 

(b)  If  the  original  check  is  received  or 
recovered  by  the  claimant  after  a 
replacement  check  has  been  received  by 
him.  the  original  shall  not  be  cashed,  but 
shall  be  forwarded  immediately  to  the 
agency  that  authorized  the  issuance  of 
such  check.  Under  no  ciromistances 
should  both  the  original  and 
replacement  checks  be  cashed. 

S  245.9    Procedural  Instructions. 

The  Commissioner  of  the  Financial 
Management  Service  may  issue 
procedural  instructions,  implementing 
these  regulations,  in  Volume  I.  Part  4  of 
the  Treasury  Financial  Manual. 

9  245.10    Pertormence  of  luncUone  of  the 
CoHMnlaeloner. 

The  Commissioner  of  the  Financial 
Management  Service  may  authcHize  any 
officer  of  the  Treasury  Department  to 
perform  any  of  his  functions  tmder  this 
part  and  to  redelegate  such  authority 
within  such  limits  as  the  Commissioner 
may  prescribe. 

PART  248— ISSUE  OF  SUBSTITUTES 
OF  LOST,  STOlXMrOESTROYEO, 
MUTILATED  AND  E)EFACED  CHECKS 
OF  THE  UNITED  STATES  DRAWN  ON 
ACCOUNTS  MAINTAINED  IN 
DEPOSITARY  BANKS  IN  FOREIGN 
COUNTRIES  OR  UNITED  STATES 
TERRITORIES  OR  POSSESSIONS 

1.  The  authority  citation  for  Pari  248  is 
revised  to  read  as  follows: 

Authority:  31  U.S.C.  3331. 

2.  Section  248.1  is  revised  to  read  as 
follows: 

9  248.1    hrtrodudory. 

This  part  governs  the  issuance  of 
substitutes  for  checks  of  the  United 
States  drawn  on  United  States  dollar  or 
foreign  currency  accounts,  maintained 
with  designated  depositaries  in  foreign 
countries  or  territories  or  possessions  of 
the  United  States.  Checks  of  the  United 
States  drawn  on  such  depositaries  are 
hereafter  referred  to  as  "depositary 
checks." 


(a)  if  the  original  dieck  is  recet\-ed  or 
recovered  by  the  claimaiU  after  he  has 
requested  tlw  agency  to  issue  a 
repiaceneui  check,  bet  before  a 
replacement  check  has  been  received. 


§248.5    [Amemtod] 

3.  Section  248.5  is  amended  by 
removing  "J  368.4"  and  adding  in  its 
place  i  24&4". 
W.  E.  Douglas, 
Commissioner. 

[FR  Doc  8e-55M  Filed  3-10-a».  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 


[COO 


Special  Local  Reguiatk>n«  for  Marfrta 
Evantt,  Approachas  to  AnnapoRs 
Hartwr,  Spa  Crsek,  and  Severn  Rtvar, 
Annapolis,  MD 


;  Coast  Guard.  DOT. 
ACTION:  Notice  of  jiroposed  rulemaking. 

SUMMAinr:  The  Coast  Guard  is  proposing 

to  estabhsh  permanent  special  local 
regulations  for  the  approaches  to 
Annapolis  Harbor.  Spa  Creek,  and  the 
Severn  River,  north  to  the  Route  450 
Bridge.  This  area  is  the  site  of  several 
marine  events  each  year,  such  as  the 
Blue  Angels  and  Insertion/ Extraction 
Demonstrations  and  the  Naval  Academy 
Sailing  Squadron  Safety-at-Sea  Senunar. 
The  proposed  regulations  would  govern 
vessel  activities  during  these  events 
Notice  of  the  precise  dates  and  times 
that  the  regulations  are  effective  will  be 
published  in  the  Local  Notice  to 
Mariners  and  by  Federal  Register 
Notice.  The  special  local  regulations  are 
necessary  to  control  veseel  traffic  due  to 
the  confined  nature  of  the  waterway  and 
the  expected  congestion  at  the  time  of 
the  events. 

DATES:  Comments  should  be  received  on 

or  before  April  27. 1989. 

ADDRESSES:  Comments  should  be 
mailed  or  hand  delivered  to  Commander 
(bb),  Fifth  Coast  Guard  District.  431 
Crawford  Street  Portsmouth.  Virginia 
23704-5004.  The  comments  will  be 
available  for  inspection  and  copying  at 
Room  209  of  that  address.  Normal  office 
hours  are  between  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORSIATION  CONTACT. 
B.J.  Stephenson.  Chief.  Boating  Affairs 
Branch.  Boating  Safety  Division.  Fifth 
Coast  Guard  District  431  Crawford 
Street.  Portsmouth.  Virginia  23704-5004 
(804)  398-^204. 

Drafting  Infonnatiao 

The  drafters  of  this  notice  are  Billy  f. 
Stephenson,  project  officer.  Chief. 
Boating  Affairs  Branch,  Boating  Safety 
Division.  Fifth  Coast  Guard  District  and 
Lieutenant  Commander  Robin  K.  Kuti. 
project  attorney.  Fifth  Coast  Guard 
District  Legal  Staff. 
SUPPI^MEWTARY  INTOnMATIOH: 
Interested  persons  are  mvited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
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■nd  addretset.  identify  thit  notice  (CX}D 
05-80-OQ)  and  the  apeclflc  aectlon  of  the 
propoa«l  to  which  their  commenta  apply, 
and  give  reaaona  for  each  comment. 

The  regulatlona  may  b«  changed  In 
light  of  commenta  received.  All 
commenta  received  before  the 
expiration  of  the  comment  period  will  be 
conaidered  before  final  action  ia  taken 
on  the  propoaal.  No  public  hearing  ia 
planned,  but  one  may  be  held  if  written 
requeata  for  a  hearing  are  received  and 
It  la  determined  that  the  opportunity  to 
make  oral  preaentatlona  will  aid  the 
rulemaking  proceaa.  The  receipt  of 
commenta  wtU  be  acknowledged  if  a 
atamped  aelf-addreaaed  poatcard  or 
envelope  ia  encloaed. 

Diacuaeloa  of  RefuUtloo 

The  area  covered  by  this  propoaal  ia 
the  aame  aa  that  covered  by  ipecial 
local  r«gulatinna  laaued  for  aeveral 
eventa  in  1968,  auch  aa  the  Blue  Angela 
and  Inaertion/ Ex  traction 
Demonatrationa.  Federal  Aviation 
Adminlatration  regulatlona  require,  aa  a 
I'rerequiaite  to  iaaulng  permlta  for  auch 
uemonatrationa.  that  the  waterway  over 
which  aircraft  will  fly  be  cloaed  to 
veaael  traffic  for  the  duration  of  the 
demonatrationa.  For  thia  reaaon.  the 
Commander.  Fifth  Coaat  Guard  Dtatrict, 
will  cloae  portlona  of  the  regulated  area 
to  all  veaael  traffic  dunng  all  alnhowa. 
airahow  practice  aeaaiona.  and 
helicopter  reacue  demonatrationa.  The 
apeclal  local  regulatlona  will  provide 
aafety  for  spectator  craft  during  the 
eventa. 

if  adopted,  thia  propoaal  will  apply  to 
the  10th  Annual  Safety-at-Sea  Seminar 
scheduled  from  11:40  a.m.  to  12:40  p.m. 
on  ApHi  1.  1960.  It  alao  will  apply  to 
future  Safety-atSea  Seminars,  and  an 
annual  notice  of  the  preclae  dates  and 
tlmea  of  thj  seminar  would  be  pubhshed 
in  a  Local  Notice  to  Marinera  and  by 
Fedsral  Rt^tmt  Notice. 

(  and  COTttflcatka 


Eoooomlc 

Theae  propoaed  regulations  are 
conaidered  to  be  non-ma |or  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonalgniflcant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  [44  FR  11034; 
February  26,  1979).  Becauae  closure  of 
the  waterway  is  not  anticipated  for  any 
extended  period,  commercial  marine 
traffic  will  be  inconvenienced  only 
slightly  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
thai  a  full  regulatory  evaluation  is 
unnecessary  Since  the  Impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  havp  a  significant  economic 


Impact  on  a  substantial  number  of  small 
entities. 

Fedaraliain  Aaa— manr 

Thia  action  haa  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  In  Executive  Order 
12C12,  and  it  haa  been  determined  that 
the  proposed  rulemaking  doea  not  raise 
sufTldent  federalism  ImpUcationa  to 
warrant  the  preparation  of  a  Federalism 
Aaaeaament.  Although  cloaure  of  the 
propoaed  regulated  area  during  marine 
eventa  might  have  some  small  negative 
Impact  on  the  city  of  Annapolis,  tnls 
Impact  paiea  when  compared  to  the  loaa 
of  revenue  the  local  economy  would 
face  if  theae  events  could  not  be  held 
due  to  a  lack  of  regulation. 

EnvironoMiital  Impact 

Thia  rulemaking  haa  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
dociunentation  In  accordance  with 
section  2^.2.c  of  Commandant 
Instruction  (COMDTINST)  Mlft475.lB.  A 
categorical  Exclusion  Determination 
statement  has  been  prepared  and  has 
been  placed  in  the  rulemaking  docket. 

Liat  of  SublMts  tn  S3  CFH  Part  1« 

Marine  safety,  Navigation  (water). 

Piopo— d  RaguUttosM 

In  consideration  of  the  foregoing,  the 
Coaat  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulation* 
as  follows: 

PART  10a-<AJIIENOCD1 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

AuiiMfltr  33  U  S.C  1233:  CFR  t  M  and  S3 

CFRioaas 

2.  A  new  |  100.511  la  added  to  read  as 
follows: 


I100J11    ApproMhMlo 
kpa  Ora^lu  ano 


(a)  Definitions — (1)  Regulated  Area. 
The  approaches  to  Annapolis  Harbor, 
the  waters  of  Spa  Creek,  and  the  Severn 
River,  shore  to  shore,  bounded  on  the 
south  by  a  line  drawn  from  Carr  Point, 
at  latitude  3a*58'M.O"  North,  longitude 
78*2r40.0"  Weat.  thence  to  Horn  Point 
Warning  Ught  (LLNR  17BM).  at 
38'5a'24.0"  North,  longitude  76'28'10.0" 
Weat.  thence  to  Horn  Point  at 
38'M'20.0'  North,  longitude  78'28'27.0" 
West,  and  bounded  on  the  north  by  the 
State  Route  450  Bridge. 

(2)  The  Coast  Guard  Patrol 
Commander.  The  Coast  Guard  Patrol 
Commander  is  a  commissioned. 


warrant,  or  petty  officer  of  the  Coast 
Guard  who  has  been  designated  by  the 
Commander,  Croup  Baltimore. 

(b)  Special  Local  Regulations.  (1) 
Except  for  persona  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
In  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
Immediate  vldnlty  of  this  area  shall: 

(i)  Stop  the  vessel  Immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displajring  a  Coast 
Guard  ensign. 

(II)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  In 
paragraph  (a)  of  this  section  but  may  not 
block  a  navigable  chaiuiel. 

(c)  Effective  Period.  The  Commander, 
Fifth  Coast  Guard  District  publishes  a 
notice  In  the  Fadaral  Raslatar  and  the 
Fifth  Coaat  Guard  District  Local  Notice 
to  Mariner*  that  announces  the  times 
and  dates  that  the  section  1*  In  effect. 

Dated:  February  21. 1989. 
AIXBcMd. 

Rear  Admiral.  US.  Coa$t  Guard  Commander, 
Fifth  Coast  Guard  LhttncL 
[FB  Doc  89-5734  Filed  3-10-89;  8:45  am) 
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SpecW  Local  Regidatione;  llarine 
Event;  American  MabetM  AMOdation, 
Choptank  Rtver  Swim,  Cttoptank  RIvar 

Bridge,  CambridQe,  MO 


Co«*t  Guard.  DOT. 
ACnOK  Notice  of  proposed  rulemaking. 


r.  The  Coaat  Guard  I* 
considering  a  proposal  that  would 
e*tabll*h  permanent  regulation*  for  the 
*wlm  portion  of  the  American  Diabete* 
As*ociation  Triathalon.  afl  annual  event 
held  in  May.  Annual  notice  of  the 
preclae  name,  datea  and  time*  of  the 
■wim  will  be  publl*hed  In  the  Local 
Notice  to  Mariner*  and  a  Federal 
Reglatar  Notice.  The  special  local 
regulations  will  restrict  general 
navigation  in  the  regulated  area  during 
the  event  to  provide  for  the  safety  of  the 
swimmer*  and  accompanying  safety 
per«onnel. 

OATt:  Comment*  must  be  received  on  or 
before  April  27. 1989. 
AOOMtSS:  Comments  should  be  mailed 
or  hand  carried  to  Commander  (bb). 
Fifth  Coast  Guard  Digtrict  431  Crawford 
Street.  Portsmouth  Virginia  23704-5004. 


The  commenta  will  be  available  for 
ln*pection  and  copying  at  Room  209  of 
thl*  addres*.  Normal  office  hour*  are 
between  8.-00  a.m.  and  4:30  pjn..  Monday 
through  Friday,  except  holidays. 

FOa  njRTHCR  INKMMATION  CONTACT: 

Billy  J.  Stephenson.  Chiet  Boating 
Affair*  Branch.  Fifth  Coaat  Guard 
District  431  Crawford  Street 
Portsmouth.  Virginia  23704-6004  (804) 
3g&-e204. 


•UPPUMPfTAHY  WyOWMATTOW. 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
05-89-08)  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment  The 
regulations  may  be  changed  in  light  of 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  p>eriod  will  be  considered 
before  final  action  is  taken  on  the 
proposal.  No  public  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
for  a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process.  The  receipt  of 
comment*  will  be  acknowledged  if  a 
stamped  self-addressed  postcard  or 
envelope  Is  enclosed. 

Drafting  Infonnatioii 

The  drafters  of  this  notice  are  Mr. 
Billy  J.  Stephenson,  project  officer. 
Chief,  Boating  Affairs  Branch.  Fifth 
Coast  Guard  District  and  Lieutenant 
Commander  Robin  K.  Kutz,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Disciusion  of  Proposed  Regulation 

The  area  covered  by  thl*  proposal  is 
the  same  as  that  covered  by  the  special 
local  regulation*  for  the  American 
Diabetes  Association  Choptank  River 
Swim  (53  FR  16255;  May  6. 1988)  that 
was  held  on  May  29, 1988.  The  swim 
portion  of  the  triathalon  is  an  annual 
event  consisting  of  from  300  to  400 
swimmers  racing  across  the  Choptank 
River  from  the  north  shore  In  front  of  the 
Ferry  Boat  Restaurant  on  the  Talbot 
County  side  thence  parallel  to  and 
within  200  feet  of  the  Choptank  River 
Bridge  and  ending  at  the  south  shore.  It 
is  necessary  to  close  a  portion  of  the 
Choptank  River  to  all  traffic  except 
participants  and  their  accompanying 
personnel  foi  the  safety  of  those 
competing  in  the  swim.  If  adopted,  this 
proposal  will  apply  to  the  swim  portion 
of  the  1989  Reach  the  Beach  Triathalon 


scheduled  from  8:00  a.m.  to  9:45  a.m.  on 
May  28, 1989. 

Ecoaomic  Assessment  and  Certification 

Tliese  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  28. 1979).  Because  closure  of 
the  waterway  Is  not  anticipated  for  any 
extended  period,  commercial  marine 
traffic  will  be  inconvenienced  only 
slightly.  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  Is 
unnecessary.  Since  the  Impact  of  this 
proposal  Is  expected  to  be  minimal  the 
Coast  Guard  certifies  that  if  adopted  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitles. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  In  Executive  Order 
12612,  and  It  has  been  determined  that 
the  proposed  rulemaking  does  not  raise 
sufficient  federalism  ImpUcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

Environmental  Impact 

This  proposed  rulemaking  has  been 
thoroughly  reviewed  by  the  Coast  Guard 
and  It  has  been  determined  to  be 
categorically  excluded  from  further 
environmental  documentation  In 
accordance  with  section  2.B.2.C  of 
Commandant  Instruction  (COMDTINST) 
M16475.1B.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  has  been  placed  In  the 
rulemaking  docket 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  { 100.512  is  added  to  read  as 
follows: 


{100^12    American  Diabetes  Aaeociatton 
Reach  the  Beecti  Trtsttiikwi,  Chofrtank 
Rtvar,  Cambrtdpa,  MD. 

(a)  Definitions — (1)  Regulated  Area. 
The  waters  of  the  Choptank  River,  from 
shore  to  shore,  between  the  Choptank 
River  Bridge  and  a  line  drawn  from  the 
north  shore  at  latitude  38'37'37'  North. 
longitude  76*03'08'  West  and  the  south 
shore  at  latitude  38*34'25'  North, 
longitude  76'04'03'  West 

(2)  Coast  Guard  Patrol  Commander 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Group 
Baltimore. 

(b)  Special  Local  Regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  uf>on 
being  directed  to  do  so  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  these  regulations  but 
may  not  block  a  navigable  channel. 

(c)  Effective  Period.  The  Commander. 
Fifth  Coast  Guard  District  publishes  a 
notice  in  the  Federal  Register  and  the 
Fifth  Coast  Guard  District  Local  Notice 
to  Mariners  that  announces  the  times 
and  dates  that  the  section  is  in  effect 

Dated:  March  2. 1969. 
AJD.  BrawL 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  DistncL 
[7R  Doa  89-5733  Filed  3-10-89:  8:45  am] 
aaxaio  code  4*io-t4-M 


33  CFR  Part  100 
(CGO13-«»-02] 

Marine  Parade:  Seattle  Yacht  Club. 
Opening  Day 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rule  making. 

SUMMARY:  The  Coast  Guard  is 
considering  a  proposal  to  close  Portage 
Cut  (Montlake  Cut)  to  all  vessel  traffic 
during  the  arjiual  parade  of  boats  which 
iransils  this  waterway  during  Seattle 
Yacht  Club's  Opening  Day.  This  parade 
consists  of  several  hundred  vessels 
transiting  from  west  to  east  through  the 
cut  in  a  solid  stream  of  vessels,  thus 
restricting  any  oppo.-tLuiify  for  non 
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partidpatlng  vsaaala  to  tranalt  from  •••I 
to  west.  This  «v«nt  la  normalty  hald  the 
nnt  weekend  In  May  of  each  y«ar 
Althoogh  an  tnconvanlenoa  to  non- 
partidpatlns  vaaaala.  tba  duration  of  this 
prograaaloa  of  vaaaala  la  approxlmataiy 
eight  houra.  Maaa  madia  attantlon  la 
apparent  waaka  prior  to  thla  event,  tfaua 
giving  the  general  boating  public  ample 
lima  to  plan  alternate  transit  times. 
OATtS:  Comments  must  be  received  on 
or  before  April  12. 1000. 
AOOMBMIS:  Comments  should  be 
mailed  to  Commander.  Coast  Guard 
Group  Seattle.  1S1Q  Alaskan  Way  South. 
Seattle.  WA  09134-1192,  Attn;  LTIG 
Ramsey.  The  comments  and  other 
materials  referenced  In  this  notice  will 
be  available  for  inspection  and  copying 
nt  Coast  Guard  Croup  Seattle. 
Operations  Divisioa.  Normal  office 
hours  are  between  8:00  a.m.  and  SKX) 
p  m..  Monday  through  PHday.  except 
holidays  Comments  may  also  be  hand- 
delivered  to  this  addreas. 
Fon  PURTHui  inromuTiosi  oosrrAcr 
LTJG  R.T.  Ramsey  (208)  285-5412. 
tUPPimntTAMV  IMFOftMAHOfC 
Interested  persons  are  invited  to 
participate  In  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD13  aO-02)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  A  30-day  comment  period  will 
be  provided  in  order  to  meet  the  time 
rnstralnts  of  the  upcoming  1989  parade. 
Only  local  interest  in  this  event  is 
anticipated.  The  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  30-day  comment  period 
will  be  considered  before  Rnai  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  process. 

DrafUog  InfonnatloB 

The  drafters  of  this  notice  are  LTJG 
R  T  Ramsey,  proiect  officer,  and  LT  D. 
Schram.  project  attorney.  Coaat  Guard 
District  Legal  Office 

Diacuaakm  of  Propoaad  RayilaHona 

Seattle  Yacht  Club's  Opening  Day  has 
become  a  community  event  which  has 
been  In  effect  for  more  than  thirty  years. 
Public  viewing  of  the  event  ia  estimated 
to  exceed  300.000  people.  In  addition. 
there  are  an  estimated  1000  vessels 


which  obeerve  the  event  as  non- 
pariicipants.  Prior  to  the  start  of  the 
parade  a  crew  race  is  held  through  the 
Portage  Cut.  The  Portage  Cut  Is  ideal  for 
crew  racing  and  has  hlatorically  been 
used  by  the  Univarmity  of  Waahington's 
crew  team.  Planning  meetings  for  thia 
event  begin  9-4  montha  prior  to  the 
parade.  Tbaaa  maetings  include  but  are 
not  limited  to  tha  following 
organlxatlons;  US.  Coast  Guard,  local 
miliUry  ofCciala.  Seattle  poUca,  aUta 
police.  local  madia.  Seattle  fire 
department.  Washington  State  Bridge 
offlcials.  state  and  city  transportation 
officials.  U.S.  Army  Corps  of  Engineers 
and  local  commercial  marine  industry 
officials. 


FrOooomic 


t  and  Cartiflcatiaa 


Theaa  propoaed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  122tn  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  llOM; 
February  20, 1979).  The  economic  impact 
of  this  proposal  Is  expected  to  be  so 
minimal  that  full  regulatory  evaluation 
is  unnecessary.  The  Portage  Cut  is 
generally  utilixed  by  pleasure  craft  The 
limited  commercial  traffic  affected  by 
this  event  are  given  several  months 
warning  via  the  local  media  and  local 
Notice  to  Mariners,  to  schedule  their 
transits  prior  to  or  after  the  parade. 
Ixjcal  businesses  welcome  the  economic 
benefits  of  the  estimated  300.000 
spectators.  Since  the  impact  of  this 
proposal  is  expected  to  be  minimal  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  negative 
economic  impact  on  a  substantial 
number  of  small  entitiea. 

List  of  Subjects  hi  S3  CFR  Part  100 

Regattas  and  Marine  parades.  Safety 
of  life  on  navigable  waters. 

Proposed  Regulatioos 

In  consideration  of  the  foregoing,  the 
Coast  Guard  propoeea  to  amend  Part  100 
of  Title  33.  Code  of  Federal  Regulations 
as  follows: 

PART  100— (AMENOEO] 

1.  The  authority  citation  for  Part  100 
continuea  to  read  as  follows: 

Autliarity:  $3  U  S.C  1233;  «8  CFR  1.40  and 
33  CFR  100.35. 

2.  Section  100.1304  is  added  to  read  as 
follows: 

I  I0ai304    AnfMal  lastlia  YaeM Oub'a 
"Opening  Day"  Martna  Parade. 

(a)  Regulated  area.  All  of  Portage  Bay, 
with  the  northwestern  limit  being  the 


University  Bridge,  through  the  Portage 
Cut  (Montlake  Cut]  Into  and  tnchidl^ 
Union  Bay.  with  the  southeastern  limit 
being  an  Imaginary  line  from  Webster 
Point  to  the  eastern  comer  of  Foster 
Island. 

(b)  Effacdn  period.  This  regulation 
will  be  in  affect  from  B.-00  ajn.  to  3:00 
p.m.  on  the  first  Saturday  of  May  each 
year  unleaa  otherwiae  specified  in  the 
Thirteenth  District  Local  NoUce  to 
Mariners. 

(c)  Special  Local  regulations.  (1)  TTie 
regulated  area  shaQ  be  closed  for  the 
duration  of  the  event  to  all  vessel  traffic 
not  participating  In  the  event  and 
authorized  by  the  event  sponsor  or 
Coast  Guard  Patrol  Commander. 

(2)  All  persoiu  or  vessels  not 
registered  with  the  sponsor  aa 
participants  or  not  part  of  the  regatta 
patrol  are  considered  spectators. 
Spectator  veaaels  must  be  at  anchor 
within  a  deaignated  spectator  area  or 
moored  to  a  waterfront  facility  in  a  way 
that  will  not  interfere  with  the  progreaa 
of  the  evenL  The  following  are 
established  aa  spectator  areaa: 

(i)  Northweat  of  the  University  Bridge. 

(ii)  North  of  the  log  boom  which  will 
be  placed  in  Union  Bay. 

(iii)  East  of  Webster  Point  so  as  not  to 
interfere  with  the  participating  vessels 
departing  Union  Bay. 

(3)  No  spectators  shall  anchor,  block, 
loiter  in.  or  impede  the  through  transit  of 
participants  or  official  patrol  vessels  in 
the  regulated  area  during  the  effective 
dates  and  times  unless  cleared  for  such 
entry  by  the  Patrol  Commander. 

(4)  Due  to  the  large  number  of  craft 
confined  within  this  small  body  of 
water,  all  vessels,  both  spectator  and 
participants,  will  maintain  a  "NO 
WAKE"  speed.  This  requirement  will  be 
strictly  enforced  to  preserve  the  safety 
of  both  life  and  property. 

(5)  A  sucoeaaion  of  aharp.  short 
signals  by  whistle  or  bom  from  vessels 
patrolling  the  area  under  the  direction  of 
the  Patrol  Commander  shall  serve  as  a 
signal  to  stop.  Vessels  signaled  shall 
stop  and  shall  comply  with  the  orders  of 
the  patrol  vessel.  Failure  to  do  so  may 
result  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

Dated  March  1 19ea 
R.E.KraaMk. 

Rear  Admirxjl.  U.S.  Coat!  Guard.  Commander, 
Thirteenth!  Coatt  Guard  Dntrict 
[FR  Doc  8»-6AS7  Filed  S-lO-Bft  t:4S  am] 
aajjNacooa  «sie-M-e 


33  CFR  Part  117 

(CQO7-«»-04] 

DrawbrMge  Operation  Regulationt; 
Atlantic  Intracoaatai  Watarway,  Florida 

AQENCY:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of 
Congressman  Tom  Lewis,  the  Coast 
Guard  is  considering  adding  regulations 
governing  the  PGA  and  Parker 
drawbridges  at  North  Palm  Beach  by 
permitting  the  number  openings  to  be 
limited  during  certain  periods.  This 
proposal  is  being  made  because  of 
complaints  received  from  highway 
users.  This  action  should  accommodate 
the  needs  of  vehicidar  traffic  and  still 
provide  for  the  reasonable  need  of 
navigation. 

DATE  Comments  must  be  received  on  or 
before  April  27. 1989. 

AOOMESSCS:  Comments  should  be 
mailed  to  Commander  (oan),  Seventh 
Coast  Guard  District  909  SE.  Ist 
Avenue.  Miami,  Florida  33131-3050.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  on 
the  4th  Floor,  of  the  Brickell  Plaza 
Federal  Building  908  SE.  1st  Ave.  Miami. 
Florida.  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  hoUdays. 
Comments  also  may  be  hand-delivered 
to  this  address. 

FOR  niRTHCR  INFORMATION  CONTACT 

Mr.  Walt  Paskowsky  (305)  536-4103. 

SUPftEMCNTARY  information: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander.  Seventh  Coast 
Guard  District  will  evaluate  all 
communications  received  and  determine 
a  final  course  of  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

TTie  drafters  of  this  notice  are  Mr. 
Walt  Paskowsky,  Bridge  Administration 
Speciahst  project  officer,  and 
Lieutenant  Commander  S.T.  Fuger.  Jr.. 
project  attorney. 


Discuarion  of  Proposed  Regulations 

The  PGA  and  Parker  drawbridges 
presendy  open  on  signal,  except  that 
from  7  a.iiL  to  9  a.m.  and  4  p.m.  to  7  p.nL 
Monday  through  Friday,  the  PGA  opens 
on  the  quarter  and  three  quarter-hour 
while  Parker  opens  on  the  hour  and  half- 
hour.  On  weekends  and  federal  holidays 
both  bridges  open  on  the  hour.  20 
minutes  after  tiie  hour,  and  40  minutes 
after  the  hour  between  8  a.m.  and  6  p.m. 
This  change  which  adds  15-minute 
scheduled  opening  from  9  a.m.  to  4  p.mM 
Monday  through  Friday,  during  the  busy 
Winter  months  is  intended  to  space 
draw  openings  and  virtually  eliminate 
"back  to  back"  opening  which  can 
contribute  significantiy  to  vehicular 
traffic  delays  during  these  periods. 

Economic  Asseaament  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulations  and  nonsignificant  under 
the  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11034;  February  26. 1979]. 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the 
regulations  exempt  tugs  with  tows. 
Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  Certifies  that  if  adopted,  it 
will  not  have  a  significiint  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Propoaed  Regulatioos 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Tide  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Autliarity:  33  U.S.C  499;  49  CFR  1.48;  33 
CFR  lJ)5-l(g). 

2.  Section  117.261  (s)  and  (t]  is  revised 
to  read  as  follows: 

8  1 17.281    Atlantie  Intreeoettf  Watarwav 
from  SL  Marys  River  to  Key  Largo 

(s)  PGA  Boulevard  bridge.  Mile 
1012.6.'The  draw  shall  open  on  signal; 
except  that  &om  7  a.m.  to  9  a.m.  and  4 
p.m.  to  7  p.m.,  Monday  through  Friday 
except  federal  holidays,  the  draw  need 
open  only  on  the  quarter  and  three- 
quarter-hour.  From  November  1  through 


April  30  from  9  a.m.  to  4  p.m.  Monday 
through  Friday,  except  federal  holidays, 
the  draw  need  open  only  on  the  hour, 
quarter-hour,  half-hour  and  three 
quarter-hour.  On  Saturdays.  Sundays, 
and  federal  holidays  from  8  a.m.  to  6 
p.m.  the  draw  need  open  only  on  the 
hour,  20  minutes  after  the  hour,  and  40 
minutes  after  the  hour. 

(t)  Parker  (US  IJ  bridge,  mile  1013.7. 
The  draw  shall  open  on  signal  except 
that  from  7  a.m.  to  9  a.m.  and  4  p.m.  to  7 
p.m-,  Monday  through  Friday  except 
federal  holidays,  the  draw  need  open 
only  on  the  hour  and  half  hour.  From 
November  1  through  April  30  from  9  a.m. 
to  4  p.m.  Monday  through  Friday,  except 
federal  holidays,  the  draw  need  open 
only  on  the  hour,  quarter-hour,  half-hour 
and  three  quarter-hour.  On  Saturdays. 
Sundays,  and  federal  holidays  from  8 
a.m.  to  8  p.m..  the  draw  need  open  only 
on  the  hour.  20  minutes  after  the  hour, 
and  40  minutes  after  the  hour. 


Dated:  February  27. 1989. 
Martin  H.  Daniell. 

Rear  Admiral,  US.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District 
[FR  Doc  89-6658  Filed  3-10-89:  8:45  am] 
aajjio  cooe  4tie-i4-ii 


VETERANS  ADMINISTRATION 
38  CFR  Part  21 

Dependent*  Education;  EDgibiKty  oi 
StepchUdran 

agency:  Veterans  Administration. 
ACTION:  Proposed  Regulation. 

summary:  The  stepchildren  of  a  veteran 
whose  children  are  eligible  for 
dependents'  educational  assistance  are 
also  eligible  for  that  assistance  on  the 
same  basis  as  those  children. 
Occasionally,  while  such  a  stepchild  ia 
receiving  assistance,  the  veteran  will 
separate  from  or  divorce  his  or  her 
spouse.  The  child  in  question  then 
ceases  to  be  eligible  for  dependents' 
educational  assistance,  because  he  or 
she  is  no  longer  the  veteran's  stepchild. 
This  proposal  states  how  the  Veterans 
Admiristration  (VA)  will  determine 
when  to  discontinue  the  child's 
assistance. 

DATES:  Comments  must  be  received  on 
or  before  April  12. 1989.  Comments  will 
be  available  for  public  inspection  until 
April  24. 1989. 

ADDRESSES:  Send  written  comments  to: 
Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration.  810 
Vermont  Avenue  N"W.,  Washington.  DC 
20420.  All  written  comments  received 
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w\ll  b«  avalLibl*  for  public  Inspactioo 
only  In  th«  Vetarans  Sarvloss  Unit  room 
132  of  Um  sbovs  address,  betwsm  th« 
hours  of  8  s.m.  and  4J0  p-m^  Monday 
through  PridAy  (except  holidays)  until 
April  24.  1988. 

FOA  pumjymm  wmotmAivm  oomtact 

William  C.  Sustmg.  |r..  Acting  Assistant 
Director  for  Educational  PoUcy  and 
Program  Administration.  Vocational 
Rehabilitation  and  Education  Service. 
Department  of  Veterans  Benefits,  (202] 
23^2082. 

su^^UMDrrairr  wfomuTioii  The  VA 
is  proposing  to  amend  |  21.3041  to  state 
that  when  an  Individual  ceases  to  be  the 
■tepchild  of  a  veteran,  his  or  her 
eligibility  to  dependents'  educational 
assistance  ends.  The  propoeed 
amendment  to  |  21  4135  states  when 
payments  will  be  terminated  in  this 
situation. 

The  VA  has  determined  that  these 
proposed  regulations  do  not  contain  a 
major  rule  as  that  term  is  defined  by 
Executive  Order  12291.  Federal 
Regulation.  The  proposed  regulations 
will  not  have  a  9100  million  annual 
effect  on  the  economy,  and  will  not 
cause  8  maior  increase  in  costs  or  prices 
for  anyone.  They  will  have  no 
signiiicant  adverse  effects  on 
competition,  employment.  Investment, 
productivity,  innovation,  or  oo  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
bdsed  enterprises  m  domestic  or  exp>ort 
markets. 

The  Administrator  of  Veterans  Affairs 
has  certified  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
■ubstanUai  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.SC  801-612. 
Pursuant  to  5  U.S.C  605(b).  the  proposed 
regulations,  therefore,  are  exempt  from 
the  initial  and  Rnal  regulatory  fkxibility 
analyses  requirements  of  sections  603 
and  804. 

This  certification  can  be  made 
because  the  proposed  regulations  affect 
only  individuals.  They  will  have  no 
significant  economic  impact  on  small 
entiUes.  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  these  regulations  is  04.117. 

List  at  Subtecto  in  U  CFS  Part  n 

Civil  rights.  Claims,  Education.  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabihtaUon. 


Approvwt  Psfaraary  17. 1M0. 
Thamaa  E.  Harwy, 
Acting  AdmittMtrtitor. 

38  CFR  Part  21.  Vocational 
Rehabilitation  ai<d  Education,  is 
proposed  to  be  amended  as  follows: 

PART  21— (AMENDED] 

1.  In  1 21.3041,  paragraph  (d) 
introductory  text  Is  revised  and 
paragraph  (d)(9)  is  sdded  to  read  as 

follows: 


f21J041 


(d)  Modified  andwg  date.  When  one 
of  the  following  occun  between  ages  18 
and  26.  the  ending  date  will  be  the 
eligible  person's  28th  birthday  or  8  years 
from  the  date  of  happening  specified  in 
paragraphs  (d)(1)  to  (7)  of  this  section 
and  10  yeara  in  paragraph  (d)(8)  of  this 
section;  whichever  is  later.  Vl^en 
paragraph  (d)(9)  of  this  section  is 
applicable,  the  ending  date  will  be  as 
stdted  in  paragraph  (d)(9)  o^  this  section. 
Where  the  ending  date  is  subject  to 
modification  under  more  than  one  of 
paragraph  (d)(3).  (4).  (5).  8  or  (7)  of  this 
section,  the  mora  favorable  date  will 
apply.  In  no  case  will  the  modified 
ending  date  extend  beyond  the  eligible 
person's  31st  birthday. 

(Authontr  »  UAC  1712) 
•         •         •         •         * 

(9)  The  child  may  lose  eligibility 
through  ceasing  to  be  the  veteran's 
stepchild  either  because  the  veteran  and 
the  child's  natural  parent  divorce  or 
because  the  veteran  and  the  child's 
natural  parent  separate  and  the  child  is 
no  longer  a  member  of  the  veteran's 
household.  If  this  occurs,  the  ending 
date  of  the  child's  period  of  eligibihty 
will  be  determined  as  follows: 

(i)  If  the  child  ceases  to  be  the 
veteran's  stepchild  while  the  child  is  not 
in  training  the  enduig  date  of  the  child's 
eligibility  shaU  be  the  date  oo  which  the 
child  ceases  to  be  the  veteran's 
stepchild. 

(ii)  If  the  child  ceases  to  be  the 
veteran's  stepchild  while  the  child  is  in 
training  in  a  school  organixed  on  a 
semester  or  quarter  basis,  the  ending 
date  of  the  child's  eligibihty  will  be  the 
last  date  of  the  semester  or  quarter 
during  which  the  child  ceases  to  be  the 
veteran's  stepchild. 

(iii)  If  the  diild  ceases  to  be  the 
veteran's  stepchild  while  the  child  is  in 
training  in  a  school  not  organized  on  a 
semester  or  quarter  basis,  the  ending 
date  of  the  child's  period  of  eligibihty 
will  be  the  end  of  the  course  or  12  weeks 
from  the  date  on  which  the  child  ceases 
to  be  the  veteran's  stepchild,  whichever 
is  earUer.  See  f  21.4135(z). 


Authority:  38  U.S.C.  1701. 

2.  In  i  21.4135,  paragraph  (z)  is  added 
to  read  as  follows: 


(21.4138 


(z)  Eligible  child  ceossB  to  be  a 
Btepchild.  When  an  eligible  child  loses 
eligibility  because  he  or  she  ceases  to  be 
the  stepchild  of  the  veteran,  the  VA  will 
discontinue  the  dependent's  educational 
assistance  allowance  on  the  last  day  of 
the  child's  eligibihty  as  determined  by 
\  21.3041(d)(8). 

(Authority:  38  U.&C  1701) 
[FR  Doc  89-6648  Filed  3-10-69;  8:45  an) 


38CFRPwt21 

Due  Pfoceea  In  Loee  Of  Dependency 


AOCNCV:  Veterans  Administration. 

ACnOMc  Proposed  regulatory 
amendments. 

SUMMAJIV:  This  proposed  regulatory 
amendment  sets  out  procedural 
protections  to  be  followed  when  the 
Veterans  Administration  (VA)  is 
considering  reduction  of  the  veteran's 
subsistence  allowance  because  the  VA 
has  received  evidence  that  the  veteran 
has  lost  a  dependent.  This  proposal  will 
bring  the  procedures  followed  in  these 
cases  into  agreement  with  procedural 
protections  of  due  process  when  a 
veteran  is  receiving  disabiUty 
compensation  or  pension  and  the  VA 
receives  evidence  that  the  veteran  has 
lost  a  dependent.  The  effect  of  this 
proposal  will  be  to  improve  and  more 
clearly  define  procedural  protections 
afforded  the  veteran. 

DATfS:  Comments  must  be  received  on 
or  before  April  12, 1988.  Comments  will 
be  available  for  public  inspection  until 
April  24, 1988.  It  is  proposed  to  make 
these  amendments  eflective  upon  final 
publication. 

AOORCSSCS:  Send  written  comments  to: 
Administrator  of  Veterans  Affaire. 
Veterans  Administration.  610  Vermont 
Avenue  NW.,  Washingtoa  DC.  2O420. 
All  written  comments  received  will  be 
available  for  public  inspection  only  in 
the  Veterans  Services  Unit,  room  132  of 
the  above  address,  between  the  hours  of 
8  a.m.  to  4:30  p.m..  Monday  through 
Friday  (except  hobdays)  until  April  24. 
1986. 


torn  FmrrHCR  wfoiwsatiow  contact: 

Morris  Triestman.  Rehabilitation 
Consultant,  Vocational  Rehabilitation 


and  Education  Service.  Department  of 
Veterans  BeneBts,  (202)  233-2888. 

•UPPLEMENTARY  llffOflMATKMC  The  VA 

recently  proposed  regulatory 
amendments  to  38  CFR  Part  3  in  order  to 
provide  additional  procedmvl 
protections  of  due  process  for  disability 
compensation  and  pension  claimants 
and  beneficiaries.  At  that  time  the  VA 
indicated  that  its  review  was  ongoing 
and  that  it  might  propose  additional 
amendments  to  existing  regulations  in 
the  future. 

As  a  result  of  this  ongoing  review,  the 
Agency  has  decided  that  when  the  VA 
receives  evidence  that  the  veteran  has 
lost  a  dependent,  the  same  procedural 
protections  will  be  provided  a  reteran 
who  is  receiving  subsistence  allowance 
as  when  that  event  occura  while  a 
veteran  is  receiving  disabihty 
compensation.  This  proposal  will 
provide  these  same  procedural 
protections  for  veterans  receiving 
benefits  under  the  vocational 
rehabihtation  program. 

The  current  rule  governing  due 
process  under  the  vocational 
rehabihtation  program  is  contained  in 
S  21.420.  This  rule  is  proposed  to  be 
amended  to  eliminate  references  to 
changes  in  dependency  status  due  to  the 
loss  of  a  dependent.  A  new  rule 
(S  21.422)  is  establiahed  to  govern  due 
process  procedural  protections  where 
there  is  a  proposed  reduction  in  the 
veteran's  subsistence  allowance 
because  of  the  loss  of  a  dependent 

These  proposed  regulatory 
amendments  do  not  meet  the  criteria  for 
a  major  rule  as  that  term  is  defined  by 
Executive  Order  12291,  Federal 
Regulation.  These  proposed  regulatory 
amendments  will  not  have  a  $100  miUioo 
annual  effect  on  the  economy,  will  not 
cause  a  major  increase  in  costs  or  prices 
and  will  not  have  any  other  significant 
adverse  effects  on  the  economy. 

The  Administrator  of  Veterans  Affairs 
certifies  that  these  proposed  regulatory 
amendments,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  amall  entities  as 
they  are  defined  in  the  Regulatory 
Flexibihty  Act  (RFA).  5  U.S.Q  eoi-eiZ 
Purauant  to  5  U.S.C.  605(b).  the  proposed 
regulatory  amendments,  therefore,  are 
exeoipt  bova  the  initial  and  final 
regulatory  flexibihty  analyses 
requirements  of  ${  603  and  604.  This 
proposal  concerns  only  VA  procedural 
protections  followed  in  "^Ung  certain 
adjustments  in  awards  to  individual 
beneficiaries.  This  certification  can  be 
made  because  the  proposed  regulatory 
amendments  will  have  no  significant 
economic  impact  on  small  entities.  i.e.^ 
smafl  business,  small  private  and 


nonprofit  organizations  and  small 
governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  the  proposed  r^ulatoiy 
amendments  is  64.11& 

List  of  Sabjects  hi  98  CFR  Part  21 

Civil  rights,  Chums.  Educational. 
Grant  programs.  Loan  programs. 
Reporting  requirements.  Schools, 
Veterans,  Vocational  education. 
Vocational  rehabihtation. 

Approved  Febniary  21. 1989. 
IWnas  E.  Ibrwy 
Acting  Administrator. 

38  CFR  Part  21.  Vocational 
Rehabihtation  and  Education,  is 
proposed  to  be  amended  as  follows: 

PART  21-{AMENDED] 

1.  in  S  21.420,  paragraph  (d) 
introductory  text  is  revised  to  read  as 
follows: 


921.420    M orming  Iht 


(d)  Prior  notification  of  advene 
action.  TTie  VA  shall  give  the  veteran  a 
period  of  a  least  30  days  to  indicated  his 
or  her  disagreement  with  an  adverse 
action  other  than  one  which  arises  as  a 
consequence  of  a  change  in  training  time 
or  other  such  alteration  in 
ciroumstances.  If  the  veteran  disagrees, 
he  or  she  shall  be  given  the  opportunity, 
before  appealing  the  adverse  action  as 
provided  in  §  21.59  of  this  part,  to: 

2,  Section  21.422  is  added  to  read  as 
follows: 

S  21.422     Reduction  In  subsistence 
atowance  foDowtng  the  toes  of  ■ 
dependent. 

(a)  Notice  ofredution  required  when  a 
veteran  loses  a  dependent  (1)  Except  as 
provided  in  paragraph  (a)(2]  of  this 
section,  the  VA  not  reduce  an  award  of 
subsistence  allowance  following  the 
veteran's  loss  of  a  dependent  u^ess: 

(i)  The  VA  has  notified  the  veteran  of 
the  adverse  action,  and 

(ii)  The  VA  has  provided  the  veteran 
with  a  period  of  60  days  in  which  to 
submit  evidence  for  the  purpose  of 
showing  that  subsistence  allowance 
should  not  be  reduced. 

(2)  When  the  reduction  is  based  solely 
on  written,  factual,  unambiguous 
information  as  to  dependency  provided 
by  the  veteran  or  his  or  her  fiduciary 
with  knowledge  or  notice  that  the 
information  would  be  used  to  determine 
the  monthly  rate  of  subsistence 
allowance; 


(i)  The  VA  is  not  required  to  send  a 
pre-reduction  notice  as  stated  m 
paragraph  (a)(1)  of  this  section,  but 

(ii)  The  VA  will  send  notice 
contemporaneous  with  the  reduction  in 
subsistence  allowance. 

(Aathority:  38  U.S.C.  30U  VXV2] 

(b)  Pre-reduction  notice.  WTiere  a 
reduction  in  subsistence  allowance  is 
proposed  by  reason  of  information 
concerning  dependency  received  from  a 
source  other  Aan  the  veteran,  the  VA 
will:  (1)  Prepare  a  proposal  for  the 
reduction  of  subsistence  allowance, 
setting  forth  material  facts  and  reasons. 

(2)  Notify  the  veteran  at  his  or  her 
latest  address  of  record  of  the  proposed 
action; 

(3)  Furnish  detailed  -masons  for  the 
proposed  reduction; 

(4)  Inform  the  veteran  that  he  or  she 
has  an  opportunity  for  a 
predetermination  hearing,  provided  that 
the  VA  receives  a  request  for  such  a 
hearing  within  30  days  from  the  date  of 
the  notice;  and 

(5)  Give  the  veteran  60  days  for  the 
presentation  of  additional  evidence  to 
show  that  the  subsistence  allowance 
should  be  continued  at  its  present  level 

(.Authority:  38  U.S.C.  3012.  3013) 

(c)  Predetermination  hearin^^  (1)  If  the 
VA  receives  a  timely  request  for  a 
predetermination  hearing  as  indicated  in 
paragraph  (b)(4)  of  this  section: 

(i)  The  VA  will  notify  the  veteran  m 
vvTiting  of  the  date,  time  and  place  for 
the  hearing;  and 

(ii)  Payments  of  subsistence 
allowance  will  continue  at  the 
previously  established  level  pending  a 
final  determination  concerning  the 
proposed  reduction. 

(2)  The  hearing  will  be  conducted  by  a 
VA  employee  who: 

(i)  Did  not  participate  in  the 
preparation  of  the  proposal  to  reduce 
the  veteran's  subsistence  allowance, 
and 

(ii)  Will  bear  the  decision-maldng 
responaibihty. 

(Authority:  38  U.S.Q  301Z  3013) 

(d)  Final  action.  The  VA  will  take 
final  action  following  the 
predetermination  procedures  specified 
in  paragraph  (c)  of  this  section    "]  If  a 
predetermination  hearing  was  not 
requested  or  if  the  veteran  failed  to 
report  for  a  scheduled  predeterminauon 
hearing,  the  final  action  will  \>e  based 
solely  upon  the  evidence  of  record  at  the 
expiration  of  60  days.  (2)  If  a 
predetermination  hearing  was 
conducted,  the  VA  will  base  hnal  action 
upon: 

(i)  Evidence  presented  at  the  hearing: 
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(ii)  Evidence  contained  tn  the  clalma 
file  at  the  time  of  the  heanng:  and 

(ill)  Any  additional  evidence  obtained 
following;  the  hearing  punuant  to 
necessary  development. 

(3)  Whether  or  not  a  predetermination 
hearing  was  conducted,  a  wmtten  notice 
of  the  flnal  action  thall  be  iuued  to  the 
veteran  setting  forth  the  reasoru  for  the 
decisloa  and  the  evidenca  upon  which  It 
is  baaed.  The  veteran  wiU  be  Informed 
of  his  or  her  appellate  right*  end  right  of 
representation.  [For  information 
concemlng  the  conduct  of  the  bearing 
see  i  3.103  (c)  and  (d)  of  this  chapter). 

(4)  When  a  reduction  of  subsistence 
allowance  is  found  to  be  warranted 
following  consideration  of  any 
additional  evidence  submitted,  the 
effective  date  of  the  reduction  or 
discontinuance  shall  be  as  specified 
under  the  provisions  of  i  21.324  of  this 
part. 

(Authority  38  U  &C  Wli  J0131 

(FH  Doc  8»-M47  Piled  S-IO-SB;  8:45  anj 
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ENVmONMENTAL  PROTECTION 
AGENCY 

40CFnPwtS2 


US.  Environmental  Protection 
Agency.  (USEPA). 
ACnosc  Propoeed  rulemaking. 


r  USEPA  ia  propoaing  to 
disapprove  a  plan  submitted  purusent  to 
Section  111(d)  of  the  Qear  Air  Act  by 
the  State  of  Ohio.  Section  111(d) 
requires  that  each  State  submit  plana  to 
control  emissions  of  designated 
pollutants  These  rules  are  for  the  control 
of  total  reduced  sulfur  (TRS)  from 
enisling  ICraf^  Pulp  Mills.  USEPA  is 
proposing  to  disapprove  this  plan 
because  it  does  not  meet  all  of  USEPA's 
requirements  for  an  approvable  111(d) 
plan.  Portions  of  the  rule  that  USEPA 
proposes  action  on  today  are  in  drmh 
form.  Tlierefore,  before  USEPA  can  take 
final  action  on  the  plan,  the  State  would 
have  to  submit  a  final  plan. 
DATV:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  b« 
received  by  April  IZ  1969 

AOOnKMtt:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review-  (It  is  recommended  that  you 
telephone  Debra  Marcantonio.  at  (312) 
880-6086.  before  visiting  the  Region  V 
office.) 


US.  Environmental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch. 

230  South  Dearborn  Street  Chicago, 

Illinois  60604. 
Ohio  Environmental  Protection  Agency, 

Office  of  Air  Pollution  Control.  1800 

Water  Mark  Drive.  P.O.  Box  1048. 

Columbus.  Ohio  43286-0140. 

Comments  on  this  propoeed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Culezian.  Chief.  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  {5AR-2a),  VS.  Environmental 
Protection  Agency,  Region  V.  230  South 
Dearborn  Street  Chicago,  Qilnola  80604. 
Fon  mRTMm  mpomiation  contact: 
Debra  Marcantonio.  Air  and  Radiation 
Branch  (SAR-28).  Environmental 
Protection  Agency  ,  Region  V,  Chicago. 
Illinois  80604,  (312)  BBA-OOm. 
wurmjmmKTun  agoiMiATioii  Section 
lll(d]  of  the  Qear  Air  Act  requires 
control  of  existing  sources  emitting 
pollutants  that  are  or  may  be  harmful  to 
the  public  health  or  welfare,  but  are  not 
controlled  under  Sections  106-110  or  112 
of  the  Act  Such  pollutants  are  referred 
to  aa  "designated  polhitants".  and 
existing  facilities  emitting  such 
pollutants  are  referred  to  as  "designated 
fadlities."  Od  Fetmiary  28.  \77t,  the 
standards  of  performance  for  eight 
source  categories  In  the  Kraft  pulp 
industry  were  promulgated.  The 
standards  include  emission  limits  for 
particulates  and  TRS.  a  designated 
pollutant  Subpart  B  of  40  CFR  Part  60 
requires  the  Slates  to  develop  plans  for 
the  control  of  designated  pollutants 
within  Federal  guidelines.  A  notice  of 
svailabllity  of  these  Federal  guidelines 
for  the  control  of  IRS  emissions  for 
existing  sources  was  published  on  May 
22.  197B  (44  FR  29628). 

Spedilcally.  40  CFR  60.23(a)(2) 
requires  that  each  State  shall  adopt  and 
submit  to  USEPA  and  Plan  revisions 
necessary  to  meet  the  requirements  of 
this  Subpart  unless  no  designated 
facilities  exist  within  the  State.  Pursuant 
to  this  requirement  the  State  of  Ohio 
submitted  to  USEPA  on  December  7. 
1964.  a  plan  to  conrol  emissions  of  TRS 
from  Mead  Paper  In  ChiUicothe,  Ohio, 
the  only  existing  ICraft  pulp  mill  in  Ohio. 
On  April  23. 1060.  Ohio  withdrew  the 
emission  test  method  portion  of  the 
submitUl  (OAC  3748-73-04)  and 
resubmitted  a  revised  draft  rule  for 
USEPA's  review 

Review  of  Propoeed  Rules 

;  Rule  3745-73-01— DefiniUons 

— This  section  conforms  with 
USEPAs  guidelines  for  control  of  TRS 
emusions  from  existing  Kraft  pulp  mills. 


2.  Rule  3745-13-02 — Certification  and 
Compliance  Schedules 

— This  section  states  that  compliance 
schedules  shall  conunence  from  the 
effective  date  of  the  rules.  This  is 
consistent  with  the  requirements  of  40 
CFR  80.24  for  designated  facilities. 

—This  section  also  requires  that  all 
owners  or  operators  of  designated 
facilities  certify  that  they  are  in 
compliance  with  all  the  requirements  of 
the  proposed  rules  and  submit  to  OEPA 
an  application  for  an  operating  permit. 

This  section  is  consistent  with  the 
requirement  of  40  CFR  e0.23{b). 

— Additionally,  this  section  sets 
schedules  of  compliance  for  all  sources 
emitting  TRS  that  are  currently  in 
violation  of  the  proposed  emission 
limitation. 

There  appears  to  be  a  typewritten 
error  In  OAC  S745-73-02(C)(4)(d).  The 
compliance  schedule  shows  the  sotirce 
must  complete  construction  within  24 
months  and  achieve  final  compUance 
within  20  months.  The  State  should 
correct  or  clarify  this  error. 

This  section  is  consistent  with  the 
requiremenU  of  40  CFR  60.24. 

X  Rule  3745-73-03— Ceneral  Emission 
Limits 

The  numerical  values  of  the  emission 
limits  are  the  same  as  the  Federal 
emission  guidelines  for  TRS  In  existing 
Kraft  pulp  mills.  However,  the  proposed 
limits  are  based  on  a  24-hour  averaging 
time,  while  the  Federal  emission 
guideUnes  are  based  on  12-hour 
averages.  For  this  reason,  the  proposed 
emission  limits  are  effectively  less 
stringent  than  the  Federal  emission 
guideline  for  TRS  emissions  from  Kraft 
pulp  mills.  Under  40  CFR  60.24.  a  State 
may  apply  a  less  stringent  requirement 
if  sufftdent  tustification  is  proveru  Such 
Justification  may  Include  unreasonable 
control  cost  and  physical  limitation. 
Because  Ohio  has  not  made  such  a 
demonstration,  the  proposed  limits  are 
not  approvable. 

OAC  Rule  3745-73-03(C)  appears  to 
be  a  "bubble"  alternative  control  plan.  It 
would  aDow  a  111(d)  source  to  establish 
an  alternative  emission  limit  which  is 
different  from  the  emission  limit 
estabUshed  in  the  111(d)  plan,  in  order 
to  comply  with  the  applicable  standard. 
Because,  if  approved,  the  lll(d]  plan 
would  be  the  federally  approved 
standard  by  which  to  define  compliance, 
only  a  revision  to  the  plan  (approved  by 
USEPA)  could  change  the  terms. 
Additionally.  USEPA  does  not  have  a 
bubble  pohcy  appbcable  to  111(d)  plans. 

Therefore,  before  USEPA  can  approve 
this  plan.  Rule  3745-/3-03  (C)  must  be 


deleted  or  revised  to  tndude  a  statement 
that  any  dianges  in  the  applicable  limits 
would  not  be  effective  antil  they  are 
submitted  to  and  approved  by  USEPA. 

4.  Rule  3745-73-04— Test  Methods  and 
Proceduns 

The  proposed  test  method  references 
the  method  described  in  40  CFR  Part  6a 
Appendix  A.  This  is  consistent  with  the 
requirements  of  40  CFR  80.24(b)(2)  for 
determining  coBplianoe  ot  designated 
pollutants.  USEPA  cannot  however. 
apiMtrve  this  rule  independent  of  the 
entire  plan.  Therefore,  USEPA  also  is 
proposing  to  disapprove  this  portion  of 
the  plan.  Moreover,  because  this  portion 
of  the  revision  is  a  draft  rule,  before 
USEPA  can  take  final  action  on  the  plan, 
the  State  most  submit  a  final  rule. 

5.  Monitoriag  Requirements 

This  plan  does  not  contain  monitoring 
requirements  to  ensure  proper  operation 
and  maintenance  of  the  affected  facility. 
The  regulations  at  40  CFR  60.25(b) 
requires  that  the  111(d)  plan  shall 
provide  for  monitoring  the  status  of 
compliance  with  the  appUcable 
standard.  USEPA  cannot  approve  this 
111(d)  plan  without  the  appn^riate 
monitoring  requiranients. 

Propoeed  Action 

For  the  reasons  discussed  above. 
USEPA  is  proposing  to  disapprove  these 
rules  for  the  control  of  TRS  from  existing 
Kraft  pulp  mills,  pursuant  to  Section 
ni(d)  of  the  Qean  Air  Act 

Under  5  U.S.C  e05(b).  this  action  will 
not  have  a  significant  economic  isipact 
on  a  substantial  number  of  small 
entities.  These  rules  apply  to  Mead 
Paper  in  ChiUicothe.  Ohio,  the  only 
existing  Kraft  pulp  mill  in  Ohio. 

Under  Executive  Order  12201.  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMR)  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control  sulfur  oxides. 

Autfaority:  «2  U.S.C.  7401-T842. 

Dated-  Jiaie  30. 1987. 
Valdas  V.  AdaoiktM. 
Regional  AdmiBrntrator. 
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40  CFR  Part  52 
[Htt.-3534-6] 

Approval  and  Promulgation  of     - 
Implamantatlon  Plana;  Fadaral 
Aaalatanca  Limitations  and 
Conatructlon  lloratorium  Stata  of 


aoency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 


Edllorial  note:  This  docaraenl  was  received 
at  the  Office  of  the  Federal  Register  od  VUrcb 

&i9ee. 
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On  Itevember  18, 1988  (53  FR 
46606),  USEPA  disapproved  the  Ozone 
State  Implemoitation  Plan  (SIP)  for  Lake 
and  Porter  Counties,  Indiana.  Today, 
USEPA  is  proposing  to  also  disapprove 
the  enforcement  propam  in  the  vehicle 
inspection  and  maintenance  (I/M) 
portion  of  Indiana's  Ozone  plan  for  Lake 
and  Porter  Counties,  the  I/M 
enforcement  program  in  Indiana's 
carbon  monoxide  (CO)  plan  for  the  CO 
nonattainraent  area  in  Lake  County,  and 
the  overall  CO  SIP  for  the 
nonatiainment  area  in  Lake  County 
(USEPA  will  address  the  I/M  portion  of 
Indiana's  Ozone  plan  for  Clark  and 
Floyd  Counties  in  future  Fadaial 
Kagister  notice(s).)  It  is  retaining  its  July 
14. 1987  (52  FR  26404)  proposed  approval 
of  the  remainder  of  Indiana's  I/M 
program.  Based  on  its  pit^nsed 
disapproval  of  the  enforcement  portmn 
of  thie  I/M  program.  USfcPA  is  proposing 
to  limit  certain  Federal  highway,  air 
quality,  and  sewage  treatment  funding 
assistance  for  Lake  and  Porter  Counties 
and  to  impose  in  these  same  Counties 
under  Section  173(4)  of  the  Clean  Air 
Act  (Act),  a  volatile  organic  compound 
(VOC)  major  stationary  source 
construction  moratorium  for  failure  to 
implement  the  I/M  program  as  part  of 
the  1979  Ozone  SIP,  and  a  CO  major 
stationary  source  construction 
moratorium  in  the  nonattainment  area  of 
Lake  County  for  failure  to  implement  the 
1979  CO  SIP.  In  addition,  pursuant  to 
Section  110(a){2)(I]  of  the  Act  USEPA  is 
proposing  to  impose  a  ban  on  the 
construction  of  major  sources  of  CO  in 
the  Lake  County  CO  nonattainment 
area.  (This  construction  ban  has  already 
been  imposed  in  Lake  and  Porter 
Counties  for  major  VOC  sources.) 
USEPA's  proposed  actions  today  are 
based  on  Indiana's  failure  to  submit  an 
adequate  permanent  I/M  enforcement 
program  as  part  of  its  1982  Ozone  and 
CO  SEP  (Ozone/CO  SEP)  submittals  for 
the  respective  counties. 

The  funding  limitations  apply  to 
Federal  funds  provided  under  the  Clean 
Air  Act  (Act)  and  Title  23  of  tfie  United 
States  Code.  The  USEPA  is  reproposing 
to  impose  Federal  funding  and 
construction  restrictions  pursuant  to 


sections  176(a).  176(b),  and  173(4),  of  the 
Act.  USEPA  is  also  proposing  to  impose 
Federal  sewage  treatment  funding 
restrictions  pursuant  to  section  316(b)  of 
the  Act 

DATES:  llie  public  hearings  on  the 
proposed  Federal  funding  restrictions 
will  be  held  at  the  locations  listed 
below.  The  hearing  in  Lake  and  Porter 
Counties,  Indiana  will  be  held  on  April 
13, 1989,  starting  at  10:30  ajn.  USEPA  \» 
keeping  the  pubhc  comment  period  open 
until  May  13, 1989,  to  provide  an 
opportunity  for  submission  of  rebuttal 
information  and  supplementary 
information.  Written  comments  must  be 
submitted  by^  May  15, 19S9. 

AODftESS:  The  pubhc  hearing  on  these 
issues  will  be  held  at 

Lake  and  Porter  Counties  Pubhc 
Hearing: 

County  Commissioners  Court  Room. 

Board  of  Commissiners  of  Lake 

County,  2293  North  Main  Street 

Crown  Point  Indiana  46307. 

Copies  of  Indiana's  SIP  revision 
sabmittal,  USEPA's  proposals  and 
rulemakings,  and  other  documents 
pertinent  to  today's  proposal  are 
available  at  the  following  addresses  for 
review:  (It  is  recommended  that  you 
telephone  Robert  B.  Miller,  at  (312)  353- 
0396,  before  visiting  the  Region  V  office. 

U.S.  Environmental  Protection  Agency, 
Region  V.  Air  and  Radiation  Branch. 
230  South  Dearborn  Street  Chicago. 
nUnois  60604. 
Indiana  Department  of  Environmental 
Management  105  South  Meridian 
Street  P.O.  Box  6015,  Indianapohs. 
Indiana  64206-6015. 
Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Culezian.  Chief,  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-28).  U.S  EnvirtMimenUl 
Protection  Agency,  Region  V,  230 
South  Dearborn  Street  Chicago, 
Illinois  60604. 
FOR  FURTHBI  IMTOnHATlOW  COtTTACT: 

)ay  Bortzer,  Air  and  Radiation  Branch 
(5AR-26).  U.S.  Environmental  Protection 
Agency,  Region  V,  Chicago.  Illinois 
60604,  (312)  886-1430. 
SUPPLEMENTARY  iNFOmMTOH:  Congress 
amended  the  Clean  Air  Act  42  U.S.C. 
7401  et  seq..  in  1977  to  address  the  major 
health  problems  posed  by  the  failure  of 
certain  areas  to  attain  the  NAAQS. 
Congress  required  States  to  revise  their 
SIPs  to  provide  for  attainment  of  the 
standards  by  December  31, 19BZ.  and  to 
submit  Ac  revised  plans  to  USn*A  by 
January  1, 1979.  For  areas  with  serious 
ozone  or  carbon  monoxide  (CO) 
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problemi  where  th«  States 
demonitrated  they  were  unable  to  attam 
thaae  ttandarda  by  the  end  of  1982.  even 
with  the  implementation  of  all 
reaaunabiy  available  meaHures. 
Oin^ireaa  allowed  an  extension  of  the 
attainment  date  to  December  31.  1987 
(section  172(a)(2)). 

In  return  for  thit  extenaion.  the  Act 
r«<juirea  States  to  submit  additional  air 
piillution  control  measures  In  their  IflTVJ 
oion«>/(-0  SIP  revisions  (secticn 
172|b)(ll))  One  such  addtHonal 
measure  was  a  schedule  for 
Implementation  of  an  l/M  program, 
which  included  certlffcatton  that  the 
State  and  local  governments  had  the 
\t^a\  authority  to  implement  and  enforce 
the  program  (s«ctiof\s  110<a)(2)(f). 
172(b)(10),  and  172(b)(llHB)). 

T>ie  State  of  Indiana  requested  an 
extension  of  the  ozone  attainment 
deadline  to  1987  for  Dark,  Floyd.  Lake 
and  Porter  Counties,  and  for  carbon 
monoxide  for  a  subportiun  of  Lake 
County   USEPA  approved  the  request  on 
February  11.  1982  (47  FTt  8274) 
Therefore,  the  Act  requires  Indiana  to 
Implement  an  l/M  program  in  these 
counties 

On  lanuary  2.  1981  (46  KR  98).  USEPA 
conditionally  approved  the  revised  197\> 
Indiana  otone/CO  SIP,  Including  the 
State  s  commitment  to  Implement  I/M 
The  Indiana  SIP  Included  certification 
that  the  State  had  legal  authority  to 
Implement  and  enforce  an  I/M  program, 
and  also  contained  a  schedule  for  the 
completion  of  all  actions  necessary  to 
implement  the  program  by  January  1. 
1983  However.  USEPA  required  the 
State,  as  part  of  the  conditional 
approval,  to  submit  a  detailed 
description  of  Its  enforcement 
mechanism,  including  pnx:edure«. 
penalties,  letters  of  commitment  fn)m 
responsible  enforcement  agencies,  and 
other  elements  required  in  USEPA  s  l/M 
policy  (see  January  19.  1981 
memorandum  from  the  Deputy  Assistant 
Administrator  for  Mobile  Source  Air 
Pollution  Control  to  the  Air  and 
Maxardoua  Matenals  Division  Directors. 
Region  l-X.  September  24.  1980; 
memorandum  fr.im  the  Assistant 
Administrator,  Office  of  Air,  Noise,  and 
Kddiat..)n.  to  the  Regional 
Administrator,  Regions  l-X.  February  21, 
1979;  memorandum  from  the  Assistant 
Administrator  for  Air  Noise,  and 
Radiation,  to  the  Regional 
Administratore.  \-X.  luly  17.  1978; 
in«*morandum  from  the  Assistant 
.^d^^lnl8tratl)r  for  Air  and  Waste 
Management  to  the  Regional 
Administrators   Rngions  I-X.  and  the 
January  22.  1981.  FMUrml  Ragiatar  44^  VH 
7182) 


Indiana  submitted  its  draft  1082 
revisions  to  its  otone/CO  SIP  on 
September  2  1982.  If  adopted,  this  plan 
would  have  formally  withdrawn  the 
1979  commitment  to  implement  an  I/M 
program.  The  plan  additionally  stated 
that  a  new  I/M  program  would  not  be 
readopted  unless  attainment  would  not 
otherwise  occur  by  December  31. 1987. 
as  indicated  by  future  air  quahty  data. 
In  a  letter  dated  November  la  1982. 
USEPA  provided  its  evaluation  of  and 
comments  on  Indiana's  September  2. 
1982.  submittal.  In  the  letter,  USEPA 
slated  that  the  l/M  portion  of  Indiana's 
September  2. 1982.  plan  did  not  contain 
the  varioua  elements  required  under 
USEPA's  1982  SIP  policy,  in  that  there 
were  no  commitments  to  Implement  I/M 
by  December  31. 1982,  and  no  rules  and 
regulations  for  I/M  were  Included. 
On  February  3.  1983  (48  FR  5106). 
USEPA  propoaed  to  disapprove  the  I/M 
portion  of  the  1982  Indiana  orone/CO 
SIP  for  these  same  reasoiu.  On  March 
22. 1983,  USEPA  notified  affected 
Federal.  State,  and  local  agencies,  that 
the  USEPA/Department  of 
Transportation  (DOT)  procedures  for 
imposing  funding  limitations  under 
section  178(a)  were  being  initiated.  This 
notification  started  a  30-day 
conaultation  period  in  accordance  with 
these  procedures. 

To  ensure  that  Federal  funds  do  not 
further  contribute  to  the  already  serious 
air  pollution  problem  and  to  encourage 
state  cooperation.  Congress  adopted 
section  17e(a)  of  the  Act.  Section  178(a) 
of  the  Act  requires  withholding  of 
certain  Federal  assistance  funds  for 
highway  construction  and  air  quality 
programs,  if  the  USEPA  Administrator 
finds  that  a  State  has  failed  to  submit  or 
to  make  reasonable  efforts  to  submit,  a 
SIP  which  considers  each  of  the 
elements  of  section  172  of  the  Act. 
including  the  requirement  for  l/M.  On 
Apnl  10.  1980.  after  prior  notice  and 
public  comment.  USEPA  and  the 
Department  of  Transportation  published 
their  final  policies  and  procedures  for 
imposing  funding  restrictions  under 
section  178(a)  (45  FR  24882). 

On  August  3.  1983,  USEPA  proposed 
air  quality  funding  restrictions  and  a 
construction  moratorium  under  sections 
178(b)  and  173(4)  of  the  Act  for  the 
State's  failure  to  implement  the 
approved  1979  Indiana  oxone/CO  SIP.  in 
particular,  the  l/M  commitment  USEPA 
had  approved  and  incorporated  into  the 
States  1979  SIP  (48  FR  35316) 

Subsequently,  the  State  of  Indiana 
renewed  its  commitment  to  implement 
an  I/M  program  and  adopted  Indiana 
rule  325  lAC  13  1-1.  Motor  Vehicle 
Inspection  and  Maintenance 


Requirements.  A  contract  was 
established  with  Indiana  Vocational 
Technical  (College  to  conduct  the  testing 
program.  The  program  began  inspecting 
vehicles  on  May  31. 1984.  Throughout 
the  development  period  USEPA  sought 
a  detailed  description  of  the  I/M 
endorcement  mechanism  for  review 
prior  to  the  start  of  testing.  The  State 
explored  several  possible  mechanisms, 
but  failed  to  adopt  any  of  them.  Indiana 
submitted  its  final  1982  tone/CO  SIP  on 
December  2. 1983.  and  this  SIP 
addressed  I/M.  However,  the  SIP  lacked 
the  required  detailed  l/M  enforcement 
description.  USEPA  documented  its 
concern  regarding  the  I/M  program  in  a 
memorandum  dated  January  23. 1984, 
which  was  forwarded  to  the  State,  as 
well  as  in  direct  correspondence  to  the 
State  on  September  2a  1984.  and 
December  21, 1964.  Additionally,  USEPA 
published  a  revised  Notice  of  Proposed 
Rulemaking  (NPR)  in  the  Fadval 
iUgist«r  on  October  9, 1984  (49  FR 
39574)  addressing  this  issue.  A 
Technical  Support  Document  dated  lune 
29. 1964,  in  support  of  the  October  9. 
1984.  NPR  extensively  reviewed  these 
issues. 

Besides  addressing  I/M  deficiencies, 
the  October  9. 1984.  NPR  also  proposed 
to  approve  Indiana's  CO  SIP  for  the 
nonattainmcnt  area  of  Lake  County 
because  the  State's  plan  provided  for  an 
emissions  reduction  of  over  50%  from 
1980  to  1967.  which  would  result  in 
NAAQS  attainment  in  the 
nonattaimnent  area  by  1987. 

On  February  6. 1965.  Governor  Robert 
D.  Orr  proposed  to  enforce  the  I/M 
program  by  establishing  a  $100  fine  to 
be  shared  evenly  by  the  State  and  the 
local  law  enforcement  agency  issuing 
the  citation.  The  Governor  also 
proposed  a  one-time  $5  vehicle  excise 
tax  credit  to  the  owners  of  tested 
vehicles.  The  State  included  these  two 
I/M  enforcement  elements  in  its 
February  8, 1965.  ofFicial  response  to  the 
October  9. 1984,  NPR.  The  State  also 
indicated  its  intention  to  pursue  vehicle 
registration  suspension  for 
noncomplying  vehicles. 

On  March  13.  1985.  USEPA  informed 
Governor  Orr  that  the  proposed  July 
1986  implementation  of  the  shared  fine 
was  unacceptable  smce  it  potentially 
allowed  violators  to  avoid  compliance 
for  longer  than  two  years.  USEPA 
indicated  that  a  registration  suspension 
of  denial  system  would  be  more 
effective;  however,  USEPA 
acknowledged  that  such  a  program 
could  not  be  started  before  January 
1986  Therefore,  USEPA  informed  the 
Governor  that  an  interim  enforcement 
mechanism  was  necessary  to  increase 


compliance  until  the  State  established  a 
permanent  means  of  enforcemenL 
USEPA  subsequently  notified  the 
Federal  Highway  Administration 
[FHWA)  on  April  15. 1985.  that  the  30- 
day  consultation  period  under  Section 
176(a]  procedures  was  being  reinitiated 
for  the  State  of  Indiana  (45  FK  24892). 

A  meeting  was  held  on  May  9. 1965, 
between  USEPA.  FHWA.  and  the  State 
to  discuss  the  Federal  highway  funding 
restriction  process  and  any  action  by  the 
State  to  satisfactorily  resolve  the 
problem.  At  the  conclusion  of  the 
meeting  USEPA  informed  FHWA  and 
the  State  that  USEPA  must  continue  its 
protected  schedule  to  impose 
restrictions,  due  to  the  lack  of  concrete 
action  by  the  State  to  hnmediately  begin 
enforcement  of  the  I/M  program. 

Because  the  State  failed  to  submit  a 
detailed  description  of  an  enforcement 
mechanism.  USEPA  proposed  on 
January  21. 1986.  (see  51  FR  2732)  to 
disapprove  the  I/M  portion  of  the 
ozone/CO  SIP  and  to  impose  Federal 
funding  restrictions  on  Clark.  Floyd. 
Lake,  and  Porter  Counties,  pursuant  to 
section  176(a)  of  the  Act 

On  March  7, 1986,  (Governor  On- 
signed  legislation  authorizing 
suspension  of  registration  of  non- 
complying  vehicles.  On  April  7, 1996.  (51 
FR  11756),  further  action  to  limit  Federal 
funding  assistance  and  to  impose  the 
construction  moratorium  was 
indefinitely  postponed  because  the  State 
enacted  the  suspension  of  registration 
authorizing  legislation. 

A  letter  was  sent  to  Indiana  by 
USEPA  on  September  24, 1986.  informing 
the  State  that  it  was  acceptable  to  begin 
enforcement  of  the  I/M  program  against 
non-compUers  beginning  with  the  then- 
current  test  cycle,  which  commenced  on 
March  1. 1986.  Accordingly,  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  targeted  December 
15, 1986.  as  the  date  to  send  out  the  first 
non-comphance  notices.  Since  then,  the 
two  agencies  responsible  for  sending  out 
the  warning  notices  (IDEM)  and  the 
suspension  notices  (the  Bureau  of  Motor 
Vehicles  (BMV)).  have  fallen 
increasingly  behind  the  notice  schedule. 

According  to  the  State's  calculations, 
the  overall  compUance  rate  for  the 
second  cycle  of  the  program  was  87,6%, 
and  the  State  had  only  suspended  38 
vehicle  registrations. 

On  January  26, 1987,  USEPA 
reproposed  to  approve  Indiana's 
attainment  demonstration  for  the  CO 
nonattainment  area  in  Lake  County 
based  on  an  eatimated  35%  emission 
reduction  from  1981  to  1987  provided  by 
the  Federal  Motor  Vehicle  Control 
Program  through  pollution  controls  on 
late-model  vehicles.  Available 


monitoring  data  showed  that  a  CO 
emission  reduction  of  10%  from  1961 
levels  was  necessary  to  achieve  the 
NAAQS  by  1967.  (Because  of  the 
deficiencies  in  the  I/M  program 
discussed  below,  however,  USEPA 
today  is  reproposing  to  disapprove  the 
CO  SIP  for  the  nonattainment  area  of 
Lake  County.) 

On  July  14. 1987,  (52  FR  26404),  USEPA 
proposed  to  disapprove  the  Indiana  1982 
ozone  plan  as  not  meeting  all  the 
requirements  of  Part  D.*  This  notice 
Induded  a  proposed  disapproval  of  that 
portion  of  the  I/M  program  which 
addresses  funt^ng  and  resources  for 
enforcement  because  of  a  failure  by  the 
State  to  provide  funding  for  program 
enforcement  USEPA  further  proposed  to 
approve  all  other  portions  of  the  I/M 
program  because  the  State's  submittal  of 
September  30. 1986,  and  February  18, 
1987,  addressed  the  outstanding  issues 
dted  in  the  October  9. 1984.  Federal 
Register.  Hie  State  had  not  however, 
adequately  addressed  funding  and 
resources  for  enforcement 

On  August  12. 1987.  USEPA  notified 
Indiana  Governor  Orr  that  because  of 
the  lack  of  an  effective  enforcement 
program,  low  compliance  rate,  and  lack 
of  program  funding,  USEPA  was 
beginning  the  process  to  impose  Federal 
highway  and  air  quality  funding 
restrictions,  to  impose  a  construction 
moratorium,  and  to  initiate  the  30-day 
consultation  period  as  specified  in  the 
previously  dted  April  10, 1980,  Federal 
Register.  The  30-day  consultation  period 
was  initiated  in  a  letter  dated  August  12, 
1987.  to  the  Regional  Administrator  of 
the  FHWA. 

In  a  letter  dated  September  8, 1987. 
Governor  Orr  Indicated  that 
approximately  $56,000  in  new  funds 
were  being  provided  for  the  enforcement 
effort  and  that  IDEM  and  BMV  had 
agreed  to  a  new  streamlined 
enforcement  process.  At  Indiana's 
request  on  September  11, 1987.  the 
USEPA  met  with  representatives  of 
IDEM  and  the  FHWA  to  discuss  the 
reasons  why  USEPA  was  pursuing 
Federal  funding  and  construction 
restrictions.  USEPA  representatives 
explained  that  while  the  State's  efforts 
are  important  steps  towards  enforcing 
the  Emission  Testing  Program.  USEPA 
will  proceed  to  impose  Federal  highway 
and  air  quality  funds,  as  well  as  a  major 
stationary  source  construction 
moratorium,  because  the  State's  efforts, 
by  themselves,  do  not  assure  that  the 


■  USEPA  dUapproved  Indiana's  overall  Pan  D 
ozone  plan  for  l!ake  and  Porter  Countiea  on 
Novemtwr  1&  1986  (&3  FR  46808).  It  will  take  action 
on  the  Qark  and  Floyd  Counbea  plan  in  future 
Federal  Rasiatar  notice(s). 


suspension  of  registrations  for 
noncompljring  vehides  will  be  routine 
and  expeditious,  and  that  a  suffidently 
high  level  of  compliance  will  be 
achieved  and  maintained. 

In  a  December  23. 1967,  letter  to  the 
Regional  Administrator,  Governor  Orr 
informed  USEPA  that  an  additional 
$258,000  was  being  made  available  to 
enforce  the  program.  In  a  response 
dated  January  15. 1988.  USQ'A  informed 
Governor  Orr  that  while  additional 
funding  has  been  provided,  the  State 
must  demonstrate  that  enforcement  will 
be  routine  and  expeditious. 

CompUance  and  enforcement 
statistics  from  the  first  two  cydes  (May 
1984  to  December  1967)  demonstrates 
that  the  State  has  failed  to  implement  an 
enforcement  program.  Only  38 
registrations  have  been  suspended  over 
the  four  years  and  each  cycle  has  had  in 
excess  of  100,000  non-compUers.  Further. 
even  thou^  significant  amounts  of 
additional  funds  for  enforcement  have 
been  provided,  no  other  enforcement 
action  of  a  routine  and  expeditious 
nature  has  occurred. 

USEPA  beUeves  that  the  State  of 
Indiana  (1)  has  failed  to  implement  the 
I/M  program  approved  as  part  of  the 
1979  Ozone/CO  SIP  in  Lake  and  Porter 
Counties  and  (2)  has  also  failed  to 
submit  an  adequate  enfortxment 
mechanism  as  part  of  the  1982  Ozone/ 
CO  SIP.  While  it  appeared  that  the 
September  30, 1986,  enforcement 
mechanism  was  approvable.  USEPA  has 
conduded  that  the  enforcement 
mechanism  is  not  approvable  because  it 
has  not  met  USEPA's  requirement  that 
violations  are  dted  and  prosecuted  as 
routinely  and  expeditiously  as  are 
vehide  registration  violations.  (See 
January  19, 1981,  poUcy  memoranda 
fit}m  the  Deputy  Assistant 
Administrator  for  Mobile  Source  Air 
Pollution  Control  to  Air  and  Hazardous 
Materials  Diviaion  Directors.  Regions  I- 
X). 

The  State  had  initially  pointed  to  the 
fact  that  insuffident  resources  was  the 
reason  registration  suspensions  did  not 
occur  in  a  routine  and  expeditious 
manner.  However,  even  after  additional 
resources  were  provided  suspensions 
have  not  occurred.  USEPA  condudes 
that  the  enforcement  mechanism 
estabhshed  by  the  State  is  not  workable 
due  to  systemic  problems  particular  to 
the  State  of  Indiana, 

Prior  to  a  vehicle's  registration  being 
suspended  seven  distinct  steps  must 
take  place.  The  steps  include:  (1)  An 
initial  notice:  (2)  a  determination  of 
noncompliance  after  notices  are 
returned;  (3)  IDEM  notifies  BMV  by 
computer  tape  of  violators;  (4)  BMV 
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Mnda  notices  of  rvgialrvtlaa 
■uap«n«lana  *nd  prvridmn  ■  Uatlnf  of 
noltcOT  millMl  U>  IDEM:  (5)  nmpaamm  to 
::o(ic«t  of  rvgtstratkia  luapanslons  art 
r«tum«d  to  BMV  by  dtizanc  («)  BMV 
gives  DotioM  to  IDEM  after  Mirllnc  into 
two  catagortM:  (7)  IDEM  datannlnM  ■ad 
notifies  BMV  by  computer  tep*  at 
noncompUano*  after  ptoc— alng  tha 
notices  provided  by  BMV:  and.  •)  BMV 
•uapands  regUtrattona.  Additkmal  stepa 
■  re  required  tf  a  dtlxen  raqoeeta  an 
admliuatratlve  baarlng. 

Thia  piocjeaa  baa  prored  to  ba 
cumbersome  and  langthy  and  bas  not 
resulted  In  roatlna  and  axpadltkiaa 
enforcamant.  Even  with  aciditlanal 
enforoament  raaourcaa,  tha  anforoamant 
prooeaa  baa  not  bacama  routina  and 
expeditious. 

USEPA  ballavea  tbai  tha  fandlana 
prooaaa  cannot  ba  routina  and 
expeditious  dua  to  the  following  prooaaa 
charactenstjcs;  (be  Larfa  amoonte  of 
information  thai  moat  ba  tranafarred 
between  two  Steta  aganctas;  tha 
assignment  of  oomparabia  priority  to  tba 
enforcement  action  by  two  Stete 
■Kencies;  tba  necaaaary  aorting  and 
procaaalng  that  each  Stete  agabcy  mnat 
perform;  and  tha  ipiahty  oontrol  checks 
to  enaora  that  tha  Stete  doaa  not 
Inadvertantty  soapand  tha  rasiatratian  of 
a  citizen  who  ultimately  came  into 
compltenca.  Tharefore.  tha  Stete  haa 
failed  to  submit  an  anforoemeni 
mechanism  that  raaulte  tn  routine  and 
expadltioua  enforcamanL  Conaeqoantiy, 
the  Slate  did  not  subout  an  enforoemani 
mechaniam  that  can  ba  apfiroved  by 
USEPA  as  maatlng  the  Oxooe/CO  SIP 
approval  criteria. 

Clark  and  Floyd  Countiaa 

This  proposed  rulemaking  does  not 
apply  to  Clark  and  Floyd  Counttea.  Over 
the  past  few  owintha  local  tew 
enforramant  offidala  tn  Clark  and  Floyd 
Countiae  have  knltlatad  a  local 
enforcement  program  consisting  of 
issuing  citations  to  motoriate  out 
dispteytng  a  valid  windahleld  sticker. 
Roadblocks  have  also  been  aet  up  to 
check  vehiclaa  for  valid  windshield 
stickers.  When  a  dtetlon  is  laauad  tha 
vlolator(i)  must  appear  in  court  snd  is 
sub|ect  to  a  minlmura  flOO.00  fine. 

In  a  March  196fi  tetter  to  Governor 
Orr.  tha  Covamor  waa  tnfarrned  that.  "If 
the  Stete  la  to  avoid  tha  Impoaitioa  of 
Federal  construction  and  funding 
restrictions.  State  and  Local  tew 
enforcement  aganciea  need 
to  *   '   *  agp^aaivaly  laaua  cltationa  for 

I /M  noncompliance .The 

Governor  waa  further  informed  that  an 
interim  enfofx:ainant  machanlara  was 
necessary  to  incraaaa  compliance  until 


the  State  asubllahad  a  permanent 
means  of  anforoement. 

Clark  and  Floyd  Countiaa  are  not 
included  in  thte  propoaal  becauaa  local 
law  enforcemanl  ofikdals  are 
aggreaslvely  pursuing  anforoanwnt 
throogh  an  tntartm  enforcement 
mechaniam.  However,  for  Federal 
funding  and  construction  restrictiona  to 
be  oldaoataly  avoided  by  Cterk  and 
Floyd  CoiBtiaa.  tha  Stete  moat  aatebiiah 
a  permanent  means  o^  anforceoienL  U 
the  State  fails  to  do  thia,  than  Fadaral 
restrictiuiia  will  be  tiiipnaeri  te  Clark  and 
Floyd  Coontlae  in  addttkm  to  thoaa 
propoaed  tn  Laike  and  Porter  Counttea. 
Were  Lake  and  Porter  Coonttea  to 
initiate  a  similar  stlckar  anfaroement 
effort  USEPA  would  oontiniia  to  view  It 
as  an  interim  maaaora  and  would  oniy 
detey  the  in^>oeitlan  of  aanctiosia  in 
responae  to  State  eatebliahment  of  a 
permanent,  approvabte  mechanism. 
USEPA  will  rulemake  on  bidtena's 
ozone  plan,  tndoding  1/M  and  any 
possible  sanctiooa,  lor  Clark  and  Floyd 
Counties  in  future  Federal  Eegteter 
notice(s). 

Propoaad  FTmflngs 

On  |ulv  14.  1967  (&2  FR  26404).  USEPA 
proposed  to  find  thJst  the  Stete  of 
Indiana  (aiLad  to  appropriate  adequate 
resources  and  funding  for  enforcement 
and  ovarmtght  of  the  l/M  program 
portion  of  tha  1982  Oxone/CO  SIP  as 
required  by  section  172(bK7)  of  tha  Act 
Adequate  resources  and  funding  have 
been  provided,  but  the  State  continuaa 
to  experience  senous  problems  with 
enforcement  The  State  has  only 
suspended  38  vehicle  registrations  while 
tens  of  thousands  of  vahiclea  are  not  in 
compliance  with  program  requirements. 
USEPA  is  proposing  to  disapprove 
Indiana's  enforcement  program  in  Lake 
and  Porter  Counties  becauae  it  does  not 
meet  USEPA  policy  requlremenU  that 
enforcement  ba  as  routine  and 
expeditious  as  are  vehicle  registration 
violations.  Consequently.  USEPA.  is: 

1.  Proposing  to  nnd  that  the  Stete  has 
failed  to  Implement  the  I/M  program 
approved  as  part  of  its  1978  Oxone/CO 
SIP  in  Lake  and  Porter  Counties. 

2.  Re-proposing  to  Impoae  the 
construction  moratorium  under  section 
173(4)  and  re-proposing  to  impose  the  air 
quality  funding  restrictions  under  176(b) 
tn  Lake  and  Porter  Counties  for  the 
State's  failure  to  Implement  its  approved 
1979  Ozone /CO  SIP. 

The  construction  moratorium  Is  for  the 
construction  of  major  sources  of  volatile 
or|{anic  compound  emissions  and  the 
major  modification  of  such  existing 
major  sources  In  Lake  and  Porter 
Counties,  and  the  construction  of  new 
major  sources  and  the  major 


modiflcatioo  of  such  CO  sources  In  the 
nonattainment  area  of  Lake  County. 

3.  Retaining  its  July  14, 1987,  proposed 
approval  of  all  elements  of  Indiana's 
1982  I/M  program,  except  for  the 
enforcement  program. 

4.  Propoeing  to  Rnd  that  the  State  has 
failed  to  submit  an  adequate 
enforcement  program  as  part  of  its  1982 
Ozone/CO  SIP. 

5.  Proposing  to  disapprove  the  CO  SIP 
for  the  nonatteinment  area  of  Lake 
County  for  the  failure  to  submit  an 
adequate  1/M  enforcement  progam  as 
part  of  Its  1982  CO  SIP. 

6.  Proposing  to  Impose  a  coDstniction 
ban  for  major  new  CO  soun:ea  and 
ma)or  modifications  of  existing  CO 
sources  in  the  CO  nonattainment  area  in 
Lake  County,  as  required  by  secbon 
110(a)(Z)(I]  of  the  Act.  (This  construction 
ban  was  Imposed  on  December  18. 1988, 
in  Lake  and  Porter  Counties  for  ma)or 
VOC  sources.  See  USEPAs  November 
ia  1988,  ozone  plan  disapproval  notice.) 

7.  Re-propoaing  to  impoae  the  Federal 
highway  and  air  quahty  funding 
restrictions  in  Lake  and  Porter  Counties. 
under  Section  17e(a),  for  the  State's 
failure  to  submit  or  to  make  reasonable 
efforts  to  submit  an  adequate  1982 
Ozone/CO  SIP  revision. 

&  Propoaing  to  impoae  the  section 
316(b)  sewage  treatment  funding 
restrictions  in  Lake  and  Porter  Countiaa 
for  the  SUte's  failure  to  implement  the 
approved  1879  Ozone/CO  SIP.  and  for 
failure  to  submit  an  approvable  1982 
Ozone/CO  SIP. 

Durii^  the  public  comment  period. 
USEPA  will  consider  any  commenU  on 
this  iasue.  If  Indiana  fails  to  remedy  this 
situation  before  USEPA  takes  final 
action,  the  resulting  funding  limitetions 
and  construction  reatrictioos  pursuant  to 
sections  110(a)(2)(I).  17fl(a),  176(b). 
173(4).  and  318(b)  will  become  effective 
30  days  after  the  final  rulemaking  is 
pubbshed  tn  the  Fedaral  Register.  Upon 
the  effective  date  of  the  final 
rulemaking,  the  Secretary  of 
Transportetion  wiU  not  approve  any 
projects  nor  award  any  granU  in  Lake 
and  Porter  Counties,  under  Title  23  of 
the  United  Stetes  Code,  except  for 
safety,  mass  transit,  or  transportation 
improvement  pro^ecte  related  to  air 
quality  improvement  or  maintenance. 

On  August  3, 1983,  USEPA  discussed 
the  formulas  for  withholding  Qean  Air 
Act  Section  106  air  pollution  control 
funds  if  thai  became  necessary  for  any 
particular  Stale  (48  FR  35312).  The 
formula  USEPA  propoaed  as  the 
preferred  formula,  would  add  all  Clean 
Air  Act  funds  which  would  normally  be 
awarded  to  all  levels  of  government  in 
the  Stale,  and  would  withhold  from  that 


total  a  percenta^  which  la  equal  to  the 
percenUge  of  the  State's  population 
residing  in  the  nonimplementetion  I/M 
urbanized  areas.  Direct  grants  made  to 
local  govemment  agencies  responsible 
for  I/M  implementetion  would  be 
affected  first  with  any  remaining 
restrictions  to  be  appUed  against  Stete 
funds.  If  the  Stete  is  the  only  level  of 
govemment  responsible  for  I/M 
Implementation,  which  USEPA  believes 
is  the  case  for  Lake  and  Porter  Counties, 
USEPA  would  subtract  from  the  amount 
to  be  withheld  from  the  State  any  fimds 
that  are  granted  directly  to  local 
govemment  agencies  In  the  urbanized 
areas,  because  USEPA  believes  these 
local  hmds  are  exempt  &x)m  the  funding 
restrictions.  This  is  the  formula  which 
will  be  used  for  Indiana.  The  U.S.  Court 
of  Appeals  for  the  Tenth  Circuit  upheld 
this  approach  In  New  Mexico 
Environmental  Improvement  V.  Thomas, 
789  F.2d  825  (10th  Cir.  1986). 

In  the  August  11,  Federal  Register  (45 
FR  53382),  USEPA  pubUshed  ite  policy 
and  procedures  for  implementing  the 
municipal  wastewater  treatment  works 
construction  granU  limitetions  provided 
in  section  316  of  the  CAA.  Section  316 
allows  the  Administrator  of  USEPA  to 
withhold,  condition  or  restrict  granU  for 
construction  of  sewage  treatment  works 
under  the  follo%ving  situation:  (1)  Where 
the  treatment  works  will  not  comply 
with  new  source  performance  standards 
or  with  National  Emission  Standards  for 
Hazardous  Air  PollutanU:  (2)  where  the 
State  is  not  carrying  out  the  SIP  or  there 
is  not  an  USEPA  approved  SEP  that 
provides  for  the  increase  of  each 
pollutant  that  is  reasonably  anticipated 
to  result  either  directly  or  indirectly 
from  proposed  new  sewage  treatment 
construction;  (3)  where  construction  of 
the  proposed  treatment  works  will 
create  new  sewage  treatment  capacity 
that  may  reasonably  be  anticipated  to 
cause  or  contribute  to,  directly  or 
indirecdy,  an  increase  in  emissions  of 
any  pollutant  in  excess  of  the  increase 
provided  for  under  the  SIP;  (4)  where  the 
proposed  new  sewage  treatment 
capacity  will  otherwise  not  be  in 
conformity  *vith  the  SIP;  and,  (5)  where 
the  increased  emissions  associated  with 
the  proposed  new  sewage  treatment 
capacity  wrill  interfere  with,  or  be 
inconsistent  with  the  SIP  for  any  other 
State.  The  reader  should  refer  to  the 
August  11, 1980,  Federal  Regteter  in 
conjunction  with  today's  proposaL 

It  is  noted  that  because  of  the  period 
of  time  since  the  above  policy  and 
procedures  were  first  published  and 
because  of  changes  in  USEPA's 
construction  grants  program,  USEPA  is 
giving  consideration  to  revising  the 


policy  to  update  it  Any  such  revisions 
will  be  the  subject  of  a  future  Federal 
Register.  However,  the  current  policy 
will  remain  in  effect  imtil  any  new 
policy  is  published. 

USEPA  solidto  comments  on  what 
action  the  Stete  would  have  to  take 
before  USEPA  should  lift  these 
restrictions,  if  it  is  the  Agency's  final 
decision  to  impose  these  restrictions. 

Opportunity  for  Public  Hearing 

USEPA  is  announcing  a  public  hearing 
on  iU  proposed  actions  regarding 
Federal  funding  and  construction 
restrictions  for  Lake  and  Porter 
Counties.  The  hearing  will  be  held  on 
April  13, 1989  at  10:30  am.  County 
Commissioners  Courtroom.  Board  of 
Commissioners  of  Lake  County,  2293 
North  Main  Street,  Crown  Point  Indiana 
46307, 

Request  for  Public  Comment 

Interested  parties  are  invited  to 
comment  on  all  aspecU  of  the  proposed 
findings  including  USEPA's  proposed 
action  to  impose  Federal  fundii^  and 
construction  restrictions.  USEPA  will 
consider  all  testimony  received  at  the 
public  hearing.  Additionally,  USEPA 
will  keep  the  public  comment  period 
open  until  30  days  after  the  last  public 
hearing  date  to  provide  an  opportunity 
for  submission  or  rebuttal  information 
and  supplementary  information. 

Regulatory  Impact 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C  600  et  seq.,  USEPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  Under  5 
U.S.C.  605(6],  this  requirement  may  be 
waived  if  the  Agency  certifies  that  the 
rule  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of  less 
than  50,000. 

If  USEPA  takes  final  action,  a 
moratorium  on  construction  and 
modification  of  major  stetionary  sources 
of  the  pollutant  for  which  an  attainment 
extension  was  granted  for  a  specific 
area  will  go  into  effect.  A  major 
stationary  source  for  this  purpose  is  any 
source  which  emits,  or  has  the  potential 
to  emit  100  tons  per  year  or  more  of  the 
relevant  pollutant  (see  40  CFR  52.24(0(4) 
(1988)).  The  moratorium  would  also 
prohibit  major  modifications,  which  are 
physical  changes  in  the  operation  of  a 
source  that  would  result  in  a  significant 
net  increase  of  a  pollutant  (See  40  CFR 
52.24(r)(5)  (1986).)  Thus,  some  small 


entities  might  be  affected  by  final 
Agency  action. 

USQ>A  has,  in  the  past  made  efforts 
to  quantify  the  impact  of  the  Act  rules 
on  the  construction  and  modification  of 
sources,  but  has  been  unable  to  do  so 
USEPA's  teck  of  success  is  due,  in  part 
to  the  need  to  obtain  information  on 
future  plans  for  business  growtL  This 
information  is  difficult  to  obtain,  as 
businesses  are  understandably  reluctant 
to  make  their  plans  pubUc. 
ConsequenUy,  USEPA  is  making  no 
quantified  assessment  of  the  potential 
economic  impact  on  small  entities  from 
today's  proposal. 

Although  USEPA  bebeves  that  a  final 
action  to  impose  the  construction 
restrictions  might  have  some  impact  on 
small  entities,  this  impact  cannot  affect 
the  Agency's  actions.  Under  the  Clean 
Air  Act  the  imposition  of  the 
construction  moratorium  is  automatic 
and  mandatory  whenever  the  Agency 
detemiines  that  an  approved  or 
promulgated  SIP  is  not  being 
implemented  in  a  nonattainment  area. 
Final  action  on  today's  proposal  also 
could  result  in  withholding  of  portions  of 
air  pollution  control  funds,  provided  for 
imder  Section  105  of  the  Act  from 
certein  areas  in  Indiana.  However,  since 
today's  proposal  does  not  affect  any 
areas  with  populations  of  less  than 
50,000,  the  governmental  entities 
affected  by  any  funding  limitetions  do 
not  fall  within  the  definition  of  "small 
entities". 

If  USEPA  takes  final  action  and  finds 
that  the  Stete  has  failed  to  submit  and 
is  not  making  reasonable  efforts  to 
submit  a  SIP  that  considers  each  of  the 
elements  required  by  Section  172, 
certain  highway  construction  funds 
under  Tide  23  of  the  United  Stetes  Code, 
and  air  quality  planning  funds  under  the 
Clean  Air  Act  and  certain  sewage 
treatment  plant  funds  will  be  withheld. 
Thus,  some  small  entities  probably  will 
be  affected  by  final  USEPA  action. 

USEPA  cannot  jw^ict  reliably  the 
impact  of  Qean  Air  Act  restrictions 
under  Section  178(a)  because  of  the 
exemptions  authorized  for  highway  and 
air  quality  planning  projecU.  Careful 
review  and  evaluation  of  each  project  is 
necessary  to  determine  whether  or  not  a 
project  is  exempt  ConsequenUy,  USEPA 
is  making  no  quantified  assessment  of 
the  potential  economic  impact  on  small 
entities  that  may  result  from  today  s 
proposaL 

While  a  final  action  to  impose  Federal 
highway  and  air  quality  funding 
restrictions  might  have  some  impact  on 
small  entities  this  impact  cannot  affect 
the  Agency  actions  under  the  Act 
because  the  imposition  of  Section  176(a) 
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funding  mtiictlons  sr*  ■otomatic  and 
mandatory  whenever  the  Afency 
detarminea  that  a  Stala  haa  failed  to 
submit  or  OMda  raasonabia  aflorts  to 
•ubmlt  a  SIP  which  addraaaas  each  of 
the  •leiDcnU  ol  Section  172.  Similarty. 
I'SEPA  can  not  reliably  predict  the 
impact  of  the  CUan  Water  Act 
reatrlctiona  under  Section  910(b). 
because  growth  profectkma  specifkaDy 
related  to  Impact  profects  are  not 
available  Muwaver.  the  Afancy 
believes  that  the  number  of  ■nail 
pntitMs  (cities  and  towrw)  affected  by 
these  restncttons  will  not  be  subatantial. 

I'niier  F.xec  iitive  Onier  12281,  this 
action  is  not  'Ma|or"  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  ((JMB)  for  review 

list  of  SublecU  In  40  CFR  Part  S2 

Air  pollution  contn)!.  Carbon  monoxide, 

Hydrtx:arbon»,  InierROvemmenta] 

relations,  Oxone. 

Authority  42  U  5  C  7«01   7942. 

UaltMt  l)e<:«mb«r  11   19R7 
Frank  M.  Covingfoo, 
Acting  R^jonaJ  Admin tttniLjr 

IdMoW  Note:  ThiJ  docuatmal  wu  rwoaivad 
•I  tha  OfTlca  ol  tha  Ktdaral  Rafiatar  on  kUrdt 
a,  IMU 

int  Doc.  aB-saaa  FWmi  y-u>-mk  a.4a  ami 
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Ooann  Otmmptngt 
OvclgrMNIon  of 

iMMmcr  BnYtronmentai  Protectioa 
Agency  (FJPA). 
ACnoic  Propoead  rale. 


r  EPA  today  propoaaa  to 
dettgnata  two  new  dredged  material 
dispoeai  sites  located  in  the  Gulf  of 
Mexico  offshore  of  Preeport  Harbor. 
Texas.  One  site  is  for  the  ooe  time 
disposal  of  5.1  million  cubic  yards  (aicy) 
of  construction  matartai;  the  other  site  is 
for  tha  dupoaal  of  2.1  mcy  of  future 
maintenance  material  dredged  annually 
for  tha  expanded  and  relocated  Preeport 
Harbor  Entrance  and  |etty  Channeia. 
Thu  action  ia  neceaaary  to  provide 
acceptable  ocean  dumping  sites  (or  the 
dispoeai  of  material  from  tha  Army 
(::orps  of  Bnginears  ift-Foot  Pro^t  at 
Preeport  Harbor.  Texas.  This  propoeed 
site  deatgnation  la  (or  an  uidefinite 
period  of  time. 

OATC  Comments  muat  be  received  on  or 
before  Aprli  27.  1968. 
aPCMMlils.  Send  commenla  to:  Norm 
Thomea.  Chief,  Federal  AcUvltiea 


Branch  (6B-F}.  U.S.  EJ»A..  1445  Roas 
Avenue,  Dallas,  Texas  7520^2793. 

Information  supporting  this  propoaad 
designation  is  available  for  public 
inspection  at  the  following  locatfooa: 

EPA.  Region  0  (B-FF).  1445  Roea 
Avenue.  10th  Floor.  Dallas,  Texas 
75202-2733. 

Corps  of  BngineeTS,  Galveston 
District,  444  Barracuda  Avenue, 
Galveston.  Texas  77560. 
Kw  FuirrHDi  mmmA-nom  contact. 
Norm  Thomas  214/855-2280  or  FTS/2S5- 
2280. 
SU^TLOMMTAJIV 


A.  BackfTOond 

Beaton  102(c)  of  the  Marina 
Protection,  Research,  and  Sanctuariaa 
Act  of  of  1972.  as  amended.  33  U.&C 
1401  et  seq.  C'the  Act")  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  wtiere  ocean  dumping 
may  be  permitted.  On  December  23, 
1966.  the  Administrator  delegated  tha 
suthority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  La  located. 
This  proposed  site  designation  is  being 
made  pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Rqpilations 
(40  CFR  Chapter  I  Subchapter  H, 
I  225.4]  state  that  ocean  diimping  sites 
will  be  designated  by  pubbcation  in  Part 
228.  This  site  designation  ia  being 
published  as  proposed  rulemaking  In 
accordance  with  i  22a.4(e)  of  die  Ocaan 
Dumping  Regulations,  which  permits  the 
designation  of  ocean  disposal  sitae  for 
dredged  material.  Interested  persona 
may  participate  in  this  proposed 
rulemaking  by  submitting  written 
comments  within  45  days  of  tha  date  of 
this  publication  to  the  EPA  Regioo  6 
sddresa  given  above. 

B.  KlSPsislinmissil 

Section  1Q2(2Hc)  of  the  National 
FjnvironmenUl  Policy  Act  of  1B8B,  42 
U.S.C.  4321  et  i«q.  ("ISTEPA")  requires 
that  Federal  agencies  prepare 
EnvlronmentaT  Impact  Statements  CEISa) 
on  proposals  for  mator  Federal  actions 
significantly  affecting  the  quality  of  the 
hmnan  environment.  While  NEPA  does 
not  apply  to  EPA  acbvldes  of  this  type, 
EPA  has  voluntarily  conrmltted  to 
prepare  ElSa  fan  connection  with  its 
ocean  dumping  site  deslgTiatlans  (30 
CFR  16186,  May  7.  Iflr74) 

EPA  has  prepared  a  Draft 
Enviratunental  Impact  Statement 
entitled  "Environmental  Impact 
Statement  fElS)  for  the  Preeport  Harbor. 
Texas  (45-Fool  Project)  Ocean  Dredged 
Material  Disposal  Site  Designation.'*  On 
February  17.  1969  a  notice  of  availability 
of  the  Draft  EIS  for  public  review  and 


comment  was  published  in  the  Federal 
Register.  The  pubbc  comment  period  of 
this  Draft  EB  closes  on  April  3, 1969. 
Limited  copies  of  the  Draft  ElA  are 
available  from  the  EPA  address  given 
sbove. 

The  proposed  action  discussed  In  the 
EIS  Is  desigiuboD  of  two  ocean  disposal 
sites  for  dredged  material.  The  purpose 
of  the  designation  Is  to  provide 
enTlromnentally  acceptable  locations 
for  ocean  disposal  The  appropriateness 
of  ocean  disposal  is  determined  on  a 
case-by-case  basis. 

The  EIS  discusses  the  need  for  the 
action  and  examines  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action.  The  general  alternatives 
examined  were  the  no-action 
alternative;  upland  disposal:  and  ocean 
disposal,  including  a  mid-shelf  site,  a 
continental  slope  site,  and  three  near- 
shore  sites.  Including  the  existing  or 
historically-used  site.  The  no-action 
alternative  would  require  the  Corps  to 
develop  an  alternative  disposal  method 
(e.g.,  land  based)  or  modify  or  cancel  the 
project  The  no  action  alternative  was 
not  considered  feasible.  Upland  disposal 
was  determined  not  practicable  be<»use 
there  are  not  suffident  upland  sites 
available  to  accomodate  both  the  vinjln 
and  maintenance  material  from  the  45- 
Foot  Project  and  the  Corps  routine 
maintenance  material. 

The  mid-shelf  and  continental  slope 
alternatives  were  not  considered 
feasible  because  of  safety  and  economic 
considerations,  limits  on  monitoring  and 
surveillance,  and  the  lack  of  any 
environmental  benefiU  by  utiliitng  sites 
that  far  offshore. 

Ocean  disposal  sites  were  Identified 
by  determining  a  xone  of  siting 
feasibihty  (ZSF)  and  then  screening  out 
those  sites  which  Impacted  biologically 
sensitive  areas,  beeches  and 
recreational  areas,  the  navigation 
channel  cultural  or  historical 
reraources,  etc 

Evaluation  of  the  historically-used 
disposal  site,  which  is  still  utilized  by 
the  Corps  for  disposal  of  routine 
maintenance  material,  showed  the  site 
to  be  located  In  the  biological  buffer 
sone  area  and  that  It  contained  an 
inappropriate  grain-size  regime  for 
disposal  of  the  construction  material 
Because  of  these  reasons  the  existing, 
historicaily-uaed  site  is  not  being 
proposed  for  designation. 

The  preferred  ocean  disposal  site  for 
the  virgin  material  Is  located  in  the  55- 
foot  isobath  and  In  the  silty<lay  regime. 
The  preferred  size  of  the  virgin  ocean 
dredged  material  disposal  site  (ODMDS) 
was  determined,  based  on  models  of  tl  e 
ocean  discharge  of  dredged  material,  1 1 


be  5,280  feet  in  a  direction  parallel  to  the 
Channel  (northwest/southeast)  and 
11,360  feet  In  a  direction  perpendicular 
to  the  Channel  (northeaal/southweat). 
The  maintenance  material  disposal  site 
is  located  in  a  silty-sand  regime  closer 
to  shore.  The  preferred  size  of  the 
maintenance  material  ODMDS  is  4,500 
feet  parallel  to  the  Channel  and  12,500 
feet  perpendicular  to  the  Channel. 

EPA  is  coordinating  with  the  National 
Marine  Fisheries  Service  in  accordance 
with  the  requirements  of  Section  7  of  the 
Endangered  Species  Act.  EPA  Is  also 
coordinating,  as  a  part  of  the  NEPA/EIS 
process,  with  the  State  of  Texas 
regarding  any  requirements  under  the 
Coastal  Zone  Management  Act 

C.  Proposed  Site  Designatkm 

The  preferred  site  for  disposal  of  the 
virgin  material  is  located  about  six  miles 
from  the  coast  and  occupies  an  area  of 
2.64  square  nautical  miles.  The 
coordinates  of  tne  site  are  as  follows: 

28'51'22*  N,  95*14'25'  W;  2&'W2Ji'  N, 
95'13'30'  W;  28*48'58'  N,  9ri5'24'  W; 
28*49^'  N,  95*in9-  W. 

The  preferred  site  for  disposal  of  the 
maintenance  material  is  located  about 
three  miles  from  the  coast  and  occupies 
an  area  of  1.53  square  nautical  miles. 
The  coordinates  of  the  site  are  as 
follows: 

28*54'00'  N.  95*15'49'  W;  28*5328'  N, 
95*15ie'  W;  28'52'00'  N,  95*16'59'  W; 
28'52'32'  N,  »5irS2'  W. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  Impacts  at  an  early  state. 
Where  feasible,  locations  off  the 
continental  shelf  are  chosen.  If  disposal 
operations  at  a  site  cauae  unacceptable 
advene  impacts,  further  use  of  the  site 
may  be  terminated  or  limitations  placed 
on  the  uae  of  the  site  to  reduce  the 
impacts  to  acceptable  levels.  The 
general  criteria  are  given  in  i  228.5  of 
the  EPA  Ocean  Dumping  Regulations; 
§  228.6  lists  eleven  specific  factors  uaed 
in  evaluating  a  proposed  diaposal  site  to 
assure  that  the  general  criteria  are  met 
The  characteristics  of  the  proposed  sites 
are  reviewed  below  in  terms  of  the 
eleven  factors. 


1-  Geographical  Position,  Depth  of 
Water,  Bottom  Topography  and 
Distance  from  Coast  (40  CFR 
228.6(a)(1).) 

The  geographical  positions  of  the  sites 
are  given  above.  The  water  depth  at  the 
site  for  the  construction  material  is  from 
54  to  63  feet;  the  topography  is  flat;  and 
the  site  is  located  about  six  miles  from 
the  coast  at  its  closest  point  The  water 
depth  at  the  site  for  the  maintenance 
material  ranges  from  31  to  38  feet;  the 
topography  is  flat;  and  the  site  is  located 
about  three  miles  from  shore  at  ita 
closest  point 

2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  228.6(a)(2).) 

At  the  southeast  border  of  the  ZSF. 
there  is  a  white  shhn^)  breeding  area,  a 
sport  and  commercial  fishing  harvest 
area,  and  a  reef  area.  At  the  northeast 
border,  there  is  a  small  collection  of 
coral  heads  (reefs),  providing  habitat 
which  improves  fishing-  This  area  and 
the  jetties,  plus  buffer  zones  are 
excluded  from  consideration.  Also 
excluded  are  lighted  platforms  and  non- 
Bubmeiged  shipwrecks  which  improve 
fishing. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR 

228.6(a)(3).) 

The  preferred  sites  for  virgin  and 
maintenance  material  disposal  are 
roughly  six  miles  and  three  miles, 
respectively,  from  beaches  or  other 
amenity  areas. 

4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Wastes,  If  Any 
(40  CFR  228.6(a)(4).) 

Virgin  construction  material  (5.1  mcy) 
only  will  be  discharged  into  the  virgin 
material  disposal  site.  Only 
maintenance  dredged  material  from  the 
Preeport  HarbfM^  Entrance  and  Jetty 
Channels  %vill  be  disposed  in  the 
maintenance  material  disposal  site. 
Historically,  an  average  of  one  mcy/yr 
is  dredged  from  the  channel  at  roughly 
ten-month  intervals.  This  material  has 
histoncally  been  transported  by  hopper 
dredges  but  could  be  transported  by 
pipeline.  With  the  proposed 
modifications,  it  is  anticipated  that 
future  maintenance  material  will  equal 
2.1  mcy  annually. 

5.  Feasibility  of  Surveillance  and 
Monitoring  (40  CFR  22a.6(a)(5).) 

The  preferred  sites  are  amendable  to 

surveillance  and  monitoring.  The 
proposed  monitoring  and  surveillance 


program  for  the  virgin  materia]  consists 
of:  1)  a  method  for  recording  tlie  location 
of  each  dischai^;  2)  bathymetric 
surveys;  and  3)  grain  size  analysis, 
sediment  chemistry  charactenzalion  and 
benthic  infaunal  analysis  at  selected 
stations.  For  future  maintenance 
material  the  program  consists  of  water, 
sediment  and  elutriate  chemistry: 
bioassays;  bioaccumulation  studies;  and 
bethic  infaunal  analyses. 

6.  Dispersal,  Horizontal  Transport  and 
Vertical  Mixing  Charactenstica  of  the 
Area,  Including  Prevailaing  Current 
Direction  and  Velocity.  If  Any  (40  CFR 
228.6(a)(6).) 

Predominant  longshore  currents,  and 
thus  predominant  longshore  transport,  is 
to  the  southwest.  Long-term  mounding 
has  not  historically  occurred.  Therefore, 
steady  longshore  transport  and 
occasional  storms,  including  humcanes. 
remove  the  disposed  material  from  tiie 
site.  Both  proposed  disposal  sites  were 
sized  on  the  basis  of  modeling  of  short- 
term  transport. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in  the 
Area  (Including  Cumulative  Effects)  (40 
CFR  22a.8(a)(7).) 

The  discussion  of  tiie  results  of 
chemical  and  bioassay  testing  of  past 
maintenance  material  and  matenal  from 
the  existing  disposal  site  plus  chemical 
analyses  of  water  from  the  area 
concluded  that  there  were  no 
indications  of  water  or  sediment  quality 
problems  in  the  ZSF,  including  the 
preferred  sites.  Testing  of  past 
maintenance  material  indicates  that  it 
was  acceptable  for  ocean  disposal  under 
40  CFR  Part  227.  Studies  of  the  benthos 
at  the  existing  site  and  nearby  areas 
have  not  indicated  any  significant 
decrease  or  change  in  composition  of 
the  benthos. 

8.  Interference  with  Shipping.  Fishing, 
Recreation,  Mineral  Extraction. 
Desalination,  Fish  and  Shellfish, 
Culture,  Areas  of  Special  Scientific 
Imporance  and  Other  Legitimate  Uses  of 
the  Ocean  (40  CFR  228.6(a)(8).) 

Legitimate  uses  of  the  ocean  which 
are  pertinent  to  the  Preeport  disposal 
area  are  shipping,  mineral  extraction, 
commercial  and  recreatiooal  fishing, 
recreational  areas  and  historic  sites.  The 
preferred  sites  were  selected  so  that 
their  use  will  not  interfere  with  other 
legitimate  uses  of  the  ocean  since  the 
alternative  screening  process  was 
designed  to  prevent  the  selection  of  sites 
which  would  interfere.  Chspoeal 
operations  in  the  past  have  not 
interfered  with  other  uses. 


10388  Fadaral  Re^stsr  /   Vol    54.  No.  47   /  Monday.  March  13.   1989  /   Proposed  Rules 


Federal  Regiiter  /  VoL  54.  No.  47  /  Monday.  March  13.  1989  /  Proposed  Rules 


10389 


fi    7'hif  F.xiniin^  Watrr  Quai:!y  cnti 
Ei  ohr^y  I'f  [hf  Site  an  Dt'lerwiDeii  by 
Avaihih/tt  IkiU]  or  hy  Trfnd  Asscasmfn! 
or  BiiHfhiw  Sijr\-fys  i4ii  CFR  228  ti(aliyi  I 

Monitoring  »tui]ie«  indicalBd  only 
«hor1  term  wmwr  column  perturbation* 
of  (urt)niity   and  perh«p«  (^hpmical 
Oxyjfen  n«mand  ((X)U|,  have  resulted 
frtim  disposal  (>p«rationi    No  short  lerrn 
•edimpnt  quality  perturbation  could  be 
directly  related  to  disposal  operations 
In  general,  the  water  and  seiliment 
quality  is  )jikk1  throughout  the  ZSF 
including  the  historically  used  disposal 
site  This  indiiiatei  that  there  have  been 
no  long  term  impacts  on  water  and 
seiliment  quality   There  also  appear  to 
be  no  long  term  impa(  t  on  the  benthos 
at  the  existing  site 

U)  Pvtnntiolity  for  thtf  DfvplupnwrU  i>r 
Ht-i  ruitrnent  of  Sumanrn  Sftec  itfii  in  Ihf 
DrifMfiiaJ  SiCf  i'4i>  CFH  JJ8  tHali  101  I 

With  a  disturbanie  to  any  t)enlhi( 
community.  Initial  recolonization  will  Ite 
by  opfxirtunistic  i^iecies   However 
these  ipe<:ies  are  no!  iiuisanre  »pe<  U's  in 
the  sense  that  they  would  interfere  with 
other  legitimate  uses  of  the  ix.ean  or  that 
they  are  human  pathogens    Fhe  di»f)o»al 
of  virgin  or  maintenance  mateniil  in  the 
past  has  not.  and  disposal  of  the 
proposed  matenal  should  not.  nltrrtc  t  or 
promote  the  development  or  recnutment 
of  nulsanc  e  s()e<  les 

//    KxintrruK  ot  or  in  i'lont'  h'"ox:!r.:'\  to 
thf  Sitt'  of  Any  Sifinifnanl  \nluni!  or 
t  'iiltunil  Fffiturfs  of  Hmli'ni  nl 
Importanoi'  /*'(  hH  ZJHt^o'i  !  II  I 

The  nearest  site  of  historic^! 
impxirtance  to  the  virgin  matenMl 
preferred  site  is  approximately  0  5  miles 
away  from  the  edge  of  this  site  m  a 
cross  current  direction    Kor  the 
maintenance  material  si'-    the  netiresi 
site  of  historical  impor'        ••  is  roughly 
1  2  miles  from  the  edge    ,i  (he  site  in  rt 
cross  current  dire<  tion    ["herefore   use  of 
the  preferred  sites  would  not  adversely 
unpa(  t  known  sites  of  historii  al 
imfHjrtance 

E.  Profwaad  .Action 

Based  im  the  Draft  KIS.  Kl'.A  proposes 
to  designate  two  new  Freeport  Harbor 
(45  KiM)t  Protect)  sites  for  future  use  for 
the  i>c«ian  disposal  of  dredgetl  matenal 
The  sites  are  i  iimpatible  with  the  five 
general  criteria  and  eleven  spec  ifu 
factors  used  for  site  evaluation 

Before  inrean  dumping  of  dredged 
material  at  the  sites  may  ch  cur    the 
(^orps  of  F.ngineers  must  evaluate  the 
project  according  to  Fi'A  s  ix  ean 
dumping  cnleria    Ki'.A  has  the  authority 
to  approve  or  to  disapprove  or  lu 
propose  conditions  upon  dredged 


matenal  permits  for  ocean  dumping 
While  the  Corps  does  not 
administratively  issue  itself  a  permit,  the 
requirements  that  must  be  met  t>efore 
dredged  matenal  derived  from  Federal 
projects  can  b«  discharged  into  ocean 
waters  are  the  same  as  where  a  permit 
would  be  required. 

F  R«f[ul«tory  Assessmants 

Under  the  Regulatory  Flexibility  Act. 
FT" .A  IS  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
FTA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material 
(xinsequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis 

Under  Flxeculive  Order  12291.  FJ'A 
must  ludge  whether  a  regulation  is 
"maior"  and  therefore  sub|ect  to  the 
requirement  of  a  Regulatory  Impfl(  t 
.Analysis  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $11X5 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  m  it.s  being 
classified  by  the  Fxecutive  Order  as  a 
"maior'  rule   (Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis 

This  fVoposed  Rule  do*'S  not  contain 
any  information  collection  requirements 
sub)ert  to  the  Office  of  Management  and 
Budget  review  under  the  paperwork 
Reduction  Act  of  19HIJ.  44  l'  S  C  35<Jl  ft 

list  of  Subjects  In  40  CFR  Part  228 

Water  pollution  contrv)!. 

Kobml  R.  L«yton.  |r  . 

Hr'U'oiuu  A,.'"'.  ■■.  itrxitor  .'' Hiy;on  fl. 

In  (  onsuieriition  of  the  foregoing 
Sutx.hapter  H  of  Chapter  I  of  Title  411  18 
proposed  to  b«'  amended  as  set  forth 
below 

PART  229— i  AMENDED  I 

1  The  authority  citation  for  Part  228 
continues  to  read  as  follows 

Authortty   J.)  I    S  (     14K«ndl4IH 

2  Section  Z2B  12  is  amended  by 
removing  the  entry  for    Freeport  Harbor 
Texas     from  paragraph  (h)(3)  and  by 
adding  paragraphs  (b|  CH)  and  ("')  to 
read  as  follows 

}  22t  1 2     D*l>Btk)n  of  manao«(n«nt 
•uthortty  tor  liittfcn  oc«*n  dumpktg  sit**. 

(b)    •    •    • 


(76)  Freeport  Harbor  (4S-Foot  Project). 
Texas — Region  6 

Ux;«tion  28*51  22  N  85'14  25'  W. 
2a'50  2«'  S.  95'13  yCX  W.  2«"48  56'  N, 
95"15  24    W   28*49  55    N,  95*16  Iff^   W 

Sue  2  M  square  nautical  miles 

Depth   54  to  ft3  feet 

Pnmsry  Use  Construction  (new  work) 
dredged  matensi 

Penad  of  Use  Indefinite  penod  of  time 

Rpstnrtion  Disposal  shall  be  limited  to 
dredged  material  from  the  Freeport  Harbor 
Fjitrancje  and  jetty  Channels.  Texas 

(77)  Freeport  Harbor  (45Foot  Project). 
Texas — Region  65. 

Location  28*54  00'  N.  95*15  49'  W. 
28*53  2a  .\  9S*15  18  W.  28*5200'  N. 
95-18  59    W   28*52  32'   N  95*17-32  '  W 

Size   1  53  square  nautical  miles 

[Vpth  31  to  38  feet 

Primary  Ise  Maintenance  dredged 
mfllenal 

fVnod  of  L'»e   Indefinite  pentxl  of  time 

Rrstnttion  Disp>osal  shall  be  limited  to 
dredged  matenal  from  the  Freeport  Harbor 
Entrance  and  jetty  Channels,  Texas 

|H<  Doc  a»-5a9e  Filed  3-10-89.  8  45  am) 
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40  CFR  Parts  260,  261,  262.  264,  265, 
268  and  270 

[FRL-3534-7) 

Hazardous  Wast*  llanag«m«nt 
Systam;  Tasting  and  Monttorlng 
Actlvtttas 

agency:  Environmental  I*rotection 

Agency  (KrA] 

ACTION:  Notice  of  extension  of  comment 
period. 

SUMMAMY:  The  purpose  of  this  notice  is 
to  extend  the  public  comment  penod  on 
a  Notice  of  F*ropo8ed  RulemHkmjj 
(NI'R.Mj  published  on  January  23,  1989 
(54  FR  3212)  The  .NPRM  proposed  to   (1) 
Ini urporalp  the  Third  Edition  of  'Test 
Methods  for  Evaluating  Solid  Waste. 
F'hysical;  Chemical  Methods."  (SW-846) 
into  the  RCRA  regulations.  (2)  update 
SW-846  with  additional  methods  and 
information,  and  (3)  mandate  minimum 
Quality  Control  (QC)  procedures  for  all 
RCR.A  testing 

The  reason  for  this  extension  is  to 
give  interested  persons  additional  time 
to  review  the  many  SW-&46  analytical 
methods  and  the  incumbent  QC 
requirements  in  order  to  develop 
meaningful  comments   In  addition,  the 
(.ovemment  Pnnting  Office  was  unable 
to  supply  SW-846  subscnbers  and  other 
interested  parties  with  the  proposed 
update  to  SW-S46  for  more  than  a 
month  following  the  publication  of  the 
NPRM 


Therefore,  to  ensure  that  commenterfl 
have  adequate  time  to  understand  the 
proposed  rule,  review  the  proposed 
update  package,  and  prepare  their 
comments,  we  are  extending  the 
comment  period  from  March  9, 1989  to 
April  24, 1960. 

OATU:  The  deadline  for  submitting 
written  comments  on  the  January  23, 
1989  notice  is  extended  from  March  9, 
1989  to  April  24, 1988. 
ADoncsacS:  The  pubbc  should  submit 
an  original  and  two  copies  of  their 
comments  on  this  proposed  rule  to: 
Docket  Number  F-89-WTMP-FFFFF, 
EPA  RC31A  Docket.  OS-305.  (Room  SE- 
205).  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20400.  Please  place  Docket  number 
on  all  comments.  The  collected 
comments  and  other  informatioo 
regarding  this  rulemaking  are  available 
for  public  review  in  the  EPA  RCRA 
docket.  The  EPA  RCRA  Docket  is 


located  in  Room  M-2427  at  the  above 
address  and  is  open  from  9:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials  by  calling  (202)  475- 
9327.  The  public  may  copy  100  pages  of 
material  from  any  one  regulatory  docket 
at  no  cost;  additional  copies  cost  $0.15 
per  page. 

Copies  of  the  Third  Edition  of  SW-846 
of  the  proposed  first  update  to  the  Third 
Edition  are  available  from  the 
Government  Printing  OfQce, 
Superintendent  of  Docimients, 
Washington.  DC  20402.  (202)  783-3238. 
The  document  number  is  955-001-00000- 
1  and  the  cost  is  $110.00  for  the  four- 
volume  set  plus  updates.  Update 
packages  are  being  mailed  to  all 
subscribers.  The  proposed  first  update 
package  may  also  be  ordered  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 


Springfield,  VA  22161.  (703)  487-4600 
The  document  number  is  PB89-148-076 
and  the  cost  is  $61.95  for  paper  copies 
and  $15.50  for  microfiche. 

Copies  of  the  Second  Edition  of  SW- 
846  are  also  available  from  NITS  The 
document  number  is  re87-120-291  and 
the  cost  is  $48.95  for  paper  copies  and 
$13.50  for  microfiche. 

FOR  FUfrTHEn  INFOfOtATION  COMTACT. 

For  general  information  contact  the 

RCRA  Hotline  at  (800)  424-9346  [toil 

free)  or  (202)  382-3000.  For  information 

on  the  technical  aspects  of  this  proposed 

rule  contact  Charles  Sellers,  Office  of 

Solid  Waste.  OS-331,  U.S. 

Environmental  Protecbon  Agency.  401  M 

Street  SW,  Washington.  DC  20460.  (202) 

382-3282. 

lonatiuui  Z.  Cannoa, 

Acting  Assistant  Administrator. 

[FR  Doc.  89-5688  filed  3-10-a».  &-4S  Bm\ 
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Notices 


\ul    54.   No    47 
Monday.  Murch  13.  1988 


Thw    »octioo    a«    the    FfOfRAL    RFGISTER 
contans   dcKumanta   ort>m   tfian   orftM   or 
prgpoaad   rut«a   that   ■/•   apptKabte   to   itm 
p<jt>*c     Nottc««   o<   haannga   and 
nvtttgmtiorm.    comrmrtaa   mmmttngt.    agancy 
cUKsmona   and   nJtngi.    datogatiorta   o< 
aothonty     fUmg   o«   pvMxxia   and 
appMcaDona    and    agancy    itatarnonta    o< 
oroaruniion   and   tunctiona   ara  aunv<«4 
of   ckxxrrwnta   appwarmg   n    thia   aactior 


DCPARmEMT  OF  AQRICULmRE 

Agricultural  StablHxation  and 
CooaTvtton  S«rv1c« 

f—a  Qntn  Donatlorw  for  ttw  Fort 
Pack  Triba  Indian  Raaarvatlon  In 
Montana 

IVimuHnt  In  the  authonfy  not  forth  in 
■•■ction  4<T7  of  Ihp  AxncultiLTHl  .^ct  of 
1^*49.  Ml  amended  (7  II  S  C   1427)  and 
Kxedjtive  C)nl»T  \\^ye^.  1  have 
dfternuned  that 

1  The  chronic  economic  dmtn-sn  of 
the  needy  members  of  the  Fort  Peck 
Tntw  Indian  Resei-vntion  in  Monldna 
hrtu  been  matennlly  incrvdiied  and 
l)et:ome  acute  liecause  of  severe  and 
prolonjjed  drouRht.  therefiy  ci^atinR  a 
•enoui  shor1a)te  of  feed  and  causing 
UK  reaaed  economic  dintn-in   This 
rvservHtion  is  designated  for  Indidn  use 
and  IS  utihied  by  members  of  the  Fori 
lV<.k  Tnh)e  for  Kruzinx  purposen 

2  The  use  of  feed  ^^am  or  produi  t.i 
thereof  made  available  by  the 
C;omnnxiity  Credit  Corptiration  (CCCl 
for  livi'»t(x:k  feed  for  such  needy 
nienibers  of  the  Iribe  will  not  diHplac  e 
or  interfere  with  normal  marketiiix  of 
H^ni  ultunil  commotiities 

3  Based  on  the  above  determinations. 
I  hereby  declare  the  reservation  and 
Urazinn  lands  of  the  Tnt)«  to  be  acute 
distress  areas  and  authonie  the 
donation  of  feed  grain  owned  by  the 
CCC  to  live8tot;k  owners  who  are 
determined  by  the  Bureau  of  Indian 
Affairs.  United  States  Department  of  the 
Interior,  to  b«  needy  memt)ers  of  the 
Tnb«  utilizlnjj  such  lands  These 
donations  by  the  C(X;  may  commence 
upon  March  1.  198H.  and  shall  be  made 
available  throujih  May  l.S.  1H8H.  or  such 
other  date  as  may  be  stated  in  a  notice 
issued  by  the  USD.^ 


Signed  at  Washuigtoa  DC  un  March  7, 

Millool  Ifartx. 

Atlwiniatrator  .\)fruu,''i:ry  Slahiiization  and 
Cona^nfalion  Scrvira 
[hM  D<x;  80-5605  Filed  S-l(>-a&  8  45  am| 
aaxaw  cooc  S4ia-aa-« 


DEPARTMElin'  Of  COMMERCE 


Agency  Form 
Offlcaof 


Ravtaw  by  ttia 
andBudgat 


LXX:  has  submitted  to  OMD  for 
clearance  the  followins  proposal  for 
collection  of  information  under  the 
prxivisions  of  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35) 

A^fncy  Bureau  of  the  Census 
TiUi>  1980  Decennial  Census — Field 

Coding 
Ftirm  .Wimher  U-374,  I)-722 
Type  of  Requt'St  New  collection 
BurxJpn.  41.974  hours 
Numlier  of  RcsfHwdcnLs  3.2:^,795 
Avy  Hourt  Per  Response.  45  seconds 
J^'fi^ls  and  ifspM  This  survey  is  used  by 

the  Bureau  of  the  Census  to  update 

U  S  Postal  Service  and  commercial 

vendor  address  lists 
Af^^i-(  tt'<J  Puh.'u  .  Individuals  or 

hou.seholds 
Frfqcency  One  time  only 
Hi'SfyoruU'nl  s  ('>hlif;alion  Mandjtory 
0\fn  Df-sk  Offu-f-r  Francine  Picoult. 

3W5-  "340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Fxiward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  Hfi622. 
14th  and  Constitution  Avenue.  NW., 
Washington.  DC  20230 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer. 
Room  3206.  New  Executive  Office 
Building.  Washington.  DC  20503 

HHled  March  ft.  IWW 
Edward  MichaU. 

l)fpt:rtmenl  C  lea  re  nee  Officer.  Office  of 
Manaiiement  and  Organization 
\yV.  [>oc  8»-5'28  Filed  3-10-89^  8  45  am] 
■axaM  cooa  mi«-07-« 


Agancy  Form  Under  Ravtaw  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Ayency:  Bureau  of  the  Census 

Title  1990  Decennial  Census — Special 
Place  Prelist  Operation 

Form  Number  D-351.  D-351(GQ).  D- 
351  (fiU) 

.Agency  Approval  Number  0607-0621 

Type  of  Request-  Revision 

Burden:  196.810  hours 

Number  of  Respondents:  265.000 

A  vjf  Hours  Per  Response:  45  minutes 

Ncpiis  and  Uses:  The  prelist  operation  is 
a  coverage  improvement  procedure 
used  by  the  Bureau  of  the  Census  to 
obtain  a  complete  and  correct  list  of 
Special  Place  names  and  addresses 
for  the  1990  Decennial  Census  of 
Population  and  Housing. 

Affected  Public:  Individuals  or 
households.  State  or  local 
governments.  Farms.  Businesses  or 
other  for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions, 
and  Small  businesses  or  organizations 

Frequency:  One  time  only 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer  Francine  Picoult. 
395-7340 

Copies  of  the  above  information 
collection  projxisal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  H6622. 
14th  and  Constitution  Avenue,  NVV.. 
Washington.  DC  20230 

Wntten  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer. 
Room  3208,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated  March  a  1969. 
Edward  Michals. 

Departmental  Clearance  Officer.  Officf  of 
Management  and  Organization 
(FR  Doc  8e-5727  Filed  3-10-89-.  8  45  a.oj 
aaxaM  cooa  mi«-«7-« 


Agency  Form  Under  Review  by  ttte 
Office  of  Management  and  Budget 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  1990  Decennial  Census — Vacant/ 

Delete  Check 
Form  Number  D-160 
Type  of  Request  New  Collection 
Burden:  144.069  hours 
Number  of  Respondents:  8.626,891 
A  vg  Hours  Per  Response:  1  minute 
Needs  and  Uses:  The  Bureau  of  the 

Census  will  use  the  Vacant/Delete 

Check  to  verify  that  housing  units 

enumerated  as  'vacant'  or  'delete' 

during  previous  census  operations 

were  correctly  classified. 
Affected  Public:  Individuals  or 

households 
Frequency:  One  time  only 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Francine  Picoult. 

395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14lh  and  Constitution  Avenue,  IMW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer. 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  March  &  1989. 
Edward  Michals, 

Department  Clearance  Officer.  Office  of 

Management  and  Organization. 

[FR  Doc.  88-5728  Filed  3-10-89:  8:45  am] 

■UJNQ  COOC  M10-e7-4l 


Foreign-Trade  Zones  Board 

lOrdarNo.  425] 

Resolution  and  Order  Approving  the 
Application  of  the  Indianapolis  Airport 
AuttKKtty  for  a  Special-Purpoae 
Subzone  at  ttte  Subaru-lsuzu  Plant  in 
Tippecanoe  County,  IN 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington.  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zone  Board  (the 
Board)  has  adopted  the  following 
Resolution  and  Order 


The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Indianapolis  Airpori  Authority,  filed  with 
the  Foreign-Trade  Zone  Board  (the  Board)  on 
November  6, 1987.  requesting  special-purpose 
subzone  status  for  the  automobile  and  truck 
manufacturing  plant  of  Subani-Isuzu 
Automotive.  Inc.,  located  in  Tippecanoe 
County.  Indiana  (Lafayette  area),  the  Board, 
finding  that  the  requirements  of  the  Foreign- 
Trade  Zone  Act.  as  amended,  and  the  Board's 
regulations  are  satisfied  and  that  the 
proposal  is  in  the  pubhc  interest  approves 
the  application. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Establish  a 
Foreign-Trade  Subxooe  at  the  Subaru- 
lsuzu  Plant  in  Tippecanoe  County, 
Indiana 

Whereas,  by  an  act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  imder  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  pubhc  benefit 
will  result; 

Whereas,  the  IndianapoUs  Airport 
Authority,  grantee  of  Foreign-Trade 
Zone  72,  has  made  application  (filed 
November  6, 1987,  FTZ  Docket  31-87,  52 
FR  44620),  in  due  and  proper  form  to  the 
Board  for  authority  to  estabhsh  a 
special-purpose  subzone  at  the 
automobile  and  pickup  truck 
manufacttmng  plant  of  Subaru-lsuzu 
Automotive,  Inc.  (SIA),  located  in 
Tippecanoe  County,  Indiana  (L,afayette 
area); 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied: 

Now,  Therefore,  in  accordance  with 
the  apphcation  filed  November  6, 1987, 
the  Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the 
Subaru-lsuzu  plant,  designated  on  the 


records  of  the  Board  as  Foreign-Trade 
Subzone  No.  72H  at  the  location 
mentioned  above  and  more  particularly 
described  on  the  maps  and  drawings 
accompanying  the  application,  said 
grant  of  authority  being  subject  to  the 
provisions  and  restrictions  of  the  Act 
and  regulations,  and  also  to  the 
following  express  conditions  and 
limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto  the  Grantee  shall 
obtain  all  necessary  permits  from 
federal,  state,  and  municipal  authoniies. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  thoughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liabiLty  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone.  and  in  no  event  shall 
the  United  States  be  tiable  therefor 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  Uni'ed 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign -T -a  de 
Zone  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington.  DC.  this  6th  day  of 
March,  1989.  pursuant  to  Order  of  the 
Board. 

Foreign-Trade  Zone  Board. 
)an  W.  Mam, 

Assistant  Secretary  of  Commerce  for  Im.port 
Administration.  Chairman.  Committee  of 
Alternates. 

Attest: 
|ohn  |.  Da  Ponte.  |r.. 

Executive  Secretary. 

(FR  Doc  89-5720  Filed  3-10-8&.  8:45  arr.] 
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Intematlonal  Trade  Administration 

[A-401-802] 

Initiation  of  Antidumping  Duty 
Investigation;  Dry  Aluminum  Sulfate 
from  Sweden 

agency:  Import  Administration, 
International  Trade  Administration; 
Commerce. 
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ACnOM:  Notice. 


On  the  basis  of  ■  pelitinn 
filed  In  proper  form  with  the  US. 
Department  of  Commerce,  we  are 
iniliatln]]  an  antidumping  duty 
Investigation  to  determine  whether 
imports  of  dry  aluminum  sulfate  from 
Sweden  are  being,  or  are  likely  to  be. 
sold  In  the  I'nited  States  at  less  than  fair 
value   We  are  notifying  the  LJ  S 
International  Trade  Commission  (FTC) 
of  this  action  so  that  It  may  determine 
whether  imports  of  dry  aluminum  sulfate 
materially  injure,  or  threaten  matenal 
injury  to.  a  US.  industry   If  this 
Investigation  proceeds  normally,  the  FTC 
will  make  Us  preliminary  determination 
on  or  before  March  3a  1969  If  that 
determination  is  affirmative,  we  will 
make  a  preliminary  determination  on  or 
before  July  24.  19QU. 
■rracnvi  oate  March  13.  1988. 
POM  mjtmmn  mtommathm  cosfTAcr 
|im  Terpatra,  or  Kathleen  Doering, 
Office  of  Antidumping  Investigations. 
Import  Administration.  International 
Trade  Administration.  US  Department 
of  Commerce.  14th  Street  and 
Ckmstitution  Avenue.  NW..  Washington. 
IX:  20230;  telephone  (202)  377-4103  or 
(202)  377-fM9«.  respectively. 
SUm.UMNTARY  IMP0MNAT10SC  . 

The  PetitkMi 

On  February  13,  1988,  we  received  a 
petition  filed  in  proper  form  by  the  Delta 
Chemical  Corporation  on  behalf  of  the 
domestic  dry  aluminum  sulfate  industry 
In  compliance  with  the  filing 
requirements  of  19  CFR  353.36.  petitioner 
alleges  that  imports  of  dry  aluminum 
sulfate  from  Sweden  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
li'ss  than  fair  value  within  the  meaning 
of  section  711  of  the  Tanff  Act  of  1930, 
Hs  amendc-d  (ihe  A( !).  and  that  these 
imports  materially  injure,  or  threaten 
material  ln)ury  to.  a  US   industry 

If  any  interested  party  as  described 
under  pariijjrThs  |C),  (U).  (E).  or  [V]  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opptisitlun  to  ihn 
petition,  pledse  file  written  notification 
with  the  Commerce  officials  cited  in  the 
"FOM  PUWTHIR  INrO«UtATK>M  COSTTACT" 

section  of  this  notice 

United  SUtas  Pric*  and  Furaign  Markel 
Valu* 

Petitioners  estima'e  of  United  States 
pru  e  (USP)  is  Ihe  declared  FAS  value 
per  Ion  of  aluminum  sulfate  Imported 
from  Sweden.  This  figure  is  based  on 
1M-M5  slal'.stu  s  fur  .November  1988. 
Petitioner  made  no  adjustments  to  USP 
Petitioner  s  estimate  of  foreign  market 
value  (FMV)  is  based  on  a  home  market 


FOB.  price  quote  for  November  1988. 
Petitioner  made  no  adjujtmenta  to  FMV 
Based  on  a  comparison  of  FMV  to  the 
USP.  petitioner  alleges  a  dumping 
margin  of  00.80  percent 

Petitioner  also  alleges  that  "critical 
cuxumstances"  exist,  within  the 
meaning  of  section  733{e)  of  the  Act. 
with  reapect  to  imports  of  dry  aluminum 
sulfate  from  Sweden. 

loltiatioo  of  Invsstlsatioa 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  Lnvestigatioa 
and  whether  it  coataini  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  dry 
aluminum  sulfate  from  Sweden  and 
found  that  it  meets  requirements  of 
section  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  dry  aluminum  suifata  from 
Sweden  are  being,  or  are  likely  to  b«. 
sold  in  the  United  States  at  leM  than  fair 
value  If  our  investigation  proceeds 
normally,  we  will  make  a  preliminary 
determination  by  |uly  24.  1980. 

Scope  of  Inveatigatkxi 

The  United  States  has  developed  a 
system  of  tanff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tanff  Schedule 
(UTS),  as  provided  for  in  section  1201  et 
st'q  of  the  Omnibus  Trade  and 
Competitivenets  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  UTS  item 
number(s).  The  product  covered  by  this 
investigation  Is  dry  aluminum  sulfate 
fnim  Swedea  a  dry  white  granular 
material  used  in  water  purification, 
waste  water  treatment,  and  for 
industrial  uses  Petitioner  has 
specifically  excluded  liquid  aluminum 
sulfate  from  the  scope  of  the 
investigation  The  dry  aluminum  sulfate 
covered  by  this  investigation  has  a 
minimum  of  17  percent  aluminum  oxide 
content,  a  maximum  of  0.2  percent  iron, 
a  maximum  of  0  5  percent  water 
intoluliies.  and  a  range  of  from  6  to  200 
mesh  in  particle  size  Prior  to  |anuary  1, 
\'4US.  such  merchandise  was  classifiable 
under  Hem  417  1600  of  the  Tanff 
Schedules  o^  ihe  United  StateM 
Annotated  (TSUSA).  This  merchandise 
IS  currently  classifiable  under  FfTS  item 
2833  22.00.  The  HTS  item  numbers  are 


provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

Notifkation  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  FTC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  piivileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicty  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Impori  Administration. 

Preliminary  Detennination  by  ITC 

The  ITC  will  determine  by  March  30, 
1989,  whether  there  is  a  reasonable 
indication  that  imports  of  dry  aluminum 
sulfate  from  Sweden  materially  injure, 
or  threaten  material  injury  to.  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate: 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 

March  b.  1989 
|ao  W.  Mares, 

Assistant  Secretary  for  Impori 
Administroljon 
((■•R  Doc.  88-5722  Filed  3-10-89;  8:45  am) 


IA-401-0041 

Certain  Carton-Closing  Staplm  and 
Stapta  llachlnaa  From  Swadan,  Final 
Raaults  of  Antidumping  Duty 
Administrative  Review 

AOINCY-.  International  Trade 

Administration /Import  Administration/ 

Commerce. 

ACTION:  .Notice  of  final  results  of 

antidumping  duty  administrative  review. 

SUMMAKy:  On  October  25, 1988.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
certain  carton-closing  staples  and  staple 
machines  from  Sweden.  The  review 
covers  josef  ICihlberg  AB  and  the  period 
December  1,  1985  through  November  30. 
1986. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received 
comments  from  the  respondent.  Based 
on  our  analysis  of  comments  received. 


the  final  results  are  changed  from  those 
presented  in  the  preliminary  results  of 
review. 

CFFCCTtVE  DATE:  March  13, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Victor  or  Laurie  A.  Lucksinger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-5222/ 
5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  25. 1988,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
42991]  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  certain 
carton-closing  staples  and  staple 
machines  from  Sweden  (48  FR  38250, 
December  20, 1983).  The  Department  has 
now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  die  Review 

Imports  covered  by  the  review  are 
shipments  of  certain  carton-closing 
staples  in  strip  form  and  certain  non- 
automatic  carton-closing  staple 
machines.  Ciuion-closing  staples  are  U- 
shaped  wide  crown  fastening  devices 
used  to  secure  and  close  the  flaps  of 
corrugated  paperboard  cartons.  They 
are  commonly  referred  to  as  wide-crown 
staples  and  are  available  in  either  50  or 
60  piece  sticks  of  2.000  or  2.500  per  box. 

Staples  are  made  of  steel,  most  often 
copper  coated  or  galvanized.  Carton- 
closing  wide  crown  staples  differ  &om 
office,  desk-type,  and  other  industrial 
staples  primarily  in  the  width  of  the 
crown  and  wire  dimensions.  Carton- 
closing  wide  crown  staples  have  crown 
widths  of  IVi  inches  or  more.  The  cross- 
sectional  dimensions  vary  from  .037-.040 
inches  by  .074-.092  inches. 

Non-automatic  wide  crown  carton- 
closing  staple  machines  use  the  wide 
crovm  staples  described  above  and 
divided  into  two  categories,  hand-held 
top  closing  staple  machines  and  free- 
standing bottom  closing  machines. 

During  the  review  period,  such 
merchandise  was  classifiable  under 
items  646.2000  and  662.2065. 
respectively,  of  the  Tariff  Schedules  of 
the  United  States  Annotated.  This 
merchandise  is  currently  classifiable 
under  item  numbers  8305.20.00  and 
8422.30.90  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 


The  review  covers  one  manufacturer/ 
exporter  of  certain  carton-closing 
staples  and  staple  machines  from 
Sweden  and  the  period  December  1. 
1985  through  November  30, 1986. 

Analysis  of  Comments  Received 

We  invited  Interested  parties  to 
comment  on  the  preliminary  results.  We 
received  comments  fixjm  Josef  IGhlberg 
AB  ("Kihlberg"). 

Comment  1:  Kihlberg  maintains  that 
the  Department  misinterpreted  its 
quantity  discoimt  poUcy.  The 
Department  did  not  compare  Kihlberg's 
U.S.  sales  to  home  market  sales  at 
comparable  quantities  and  didn't  make 
the  correct  deduction  for  discounts. 

Department's  Position:  We  agree.  In 
the  preliminary  determination  we 
applied  the  quantity  discount  based  on 
quantities  shipped.  We  have  revised  our 
calculations  applying  the  discount  based 
on  the  total  quantity  ordered  and 
invoiced. 

Comment  2:  Kihlberg  argues  that  the 
Department  erred  in  deducting  export 
selling  expenses  in  its  calculation  of 
exporter's  sales  price  Kihlberg  has 
documented  in  the  past  that  none  of  the 
indirect  selling  expenses  of  Kihlberg's 
export  department  in  Sweden  are 
incurred  "by  or  for  the  accoimt  of  the 
exporter  in  the  United  States". 

Department's  Position:  After  review  of 
the  record  in  this  case,  we  agree  that 
Kihlberg's  export  department  ir.  Cvedcn 
does  not  incur  any  expenses  in  selling  to 
the  United  States.  Therefore,  we  have 
not  accounted  for  those  expenses  in  our 
calculation  of  exporter's  sales  price. 

Comment  3:  Kihlberg  points  out  a 
clerical  error  made  in  the  credit 
calmlation  for  five  invoices. 

Department's  Position:  We  agree  and 
have  corrected  this  error  in  our  final 
determination.  We  have  also  corrected 
two  programming  errors  found  after 
publication  of  the  preliminary 
determination. 

Fmal  Results  of  Review 

Based  on  our  analysis  of  comments 
received,  we  determine  that  the 
following  margins  exist: 


Manufacturer/ 
Exporter 


Josef  Kihtoerg  AB 

Staples 

Staple 
Macfwies 


Period 


Iktargm 
(Per- 
cent) 


12/01/85-11/30/86 
12/01/85-11/30/86 


057 
0.57 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 


States  price  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Furthermore,  as  provided  for  m 
section  751(a)(1)  of  the  Tariff  Act  a  cash 
deposit  of  estimated  antidumping  duties 
of  0.57  percent  shall  be  required.  For  any 
future  entries  of  this  merchandise  from  a 
new  exporter,  not  covered  in  this  or 
prior  administrative  reviews,  whose  first 
shipments  occurred  after  November  30, 
1986.  and  who  is  unrelated  to  )osef 
Kihlberg  AB  or  any  previously  re^^ewed 
firm,  a  cash  deposit  of  0.57  percent  shall 
be  required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Swedish  carton-closing  staples  and 
staple  machines  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
afier  the  date  of  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 
Jan  W.  Mans, 

Assistant  Secretary  for  Import 
Administration. 

Date:  March  8, 1989. 
[FR  Doc  8©-57a4  Filed  »-10-89:  8:45  am) 
BiujNQCooc  ssw-oe-a 


[A-122-«04] 

Preliminary  Detennination  of  Saiet  at 
Lms  Than  Fair  Value:  New  Steel  Rail, 
Except  Ught  Ral,  From  Canada 

agency:  Impori  Administration. 

International  Trade  Administration, 

Commerce. 

action:  Notice 

summary:  We  preliminarily  determine 
that  new  steel  rail,  except  light  rail. 
(hereinafter  referred  to  as  new  steel  rail) 
from  Canada  is  being,  or  is  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  We  have  notified  the  U.S. 
International  Trade  Commission  (FTC) 
of  our  determination  and  have  directed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  new  steel  rail 
from  Canada  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  May  22,  1989. 

EFFECTIVE  DATE;  March  13,  1989 
FOR  FURTHER  INFORMATION  CONTACT: 

Kate  Johnson  or  Louis  Apple,  Office  of 
Antidumping  Investigations,  Import 
Administration.  International  Trade 
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Adminlttratlon.  US.  Dapartmant  of 
Ccmmarcs.  l«th  Straat  aad  Coiutitution 
Avenua,  N.W,  Wuhti^taa  DC  XttSO: 
talcphona:  (SS)  STT-IOIO  or  (202)  377- 
1788 


W«  pr«llmln«rily  determine  that  new 
■teel  rail  from  Canada  la  being,  or  la 
likely  to  ba,  aoM  In  the  United  States  at 
less  than  fair  value,  aa  provided  in 
section  733  of  the  Tariff  Act  of  193a  as 

•  mended  [19  U.S.C.  ie73b)  (the  Act). 
The  estimated  weighted-average 
margins  are  ahown  In  the  "Suspension 
of  Liquidation  '  section  of  this  notice 

CaaaHUtorr 

Since  our  notica  of  Initiation  (S3  FR 
4130Z  October  M.  1960).  the  following 
•vents  have  occurred.  On  November  10, 
1968,  the  rrC  determined  that  there  Is  a 
reasonable  indication  that  imports  of 
new  steel  rail  from  Canada  are 
raalarially  Inturing  a  US.  industry 
(USrrC  P\ib.  No.  2134.  November  1986) 

On  November  4. 1966.  a  questionnaire 
was  presented  to  The  Algoma  Steel 
Corporation.  Ltd.  ("Algoma"),  which 
accounts  for  a  subatantlal  portion  of 
exports  from  Canada  to  the  United 
States  dunng  the  period  of  Inveatlgatlon. 
Ws  received  repbea  to  the  queatloonalre 
from  Algoma  on  Novamar  23. 1966  and 
December  12.  1988.  We  sent  deflclency 
letters  to  AJgoma  on  December  2.  1968. 
January  la  1980  and  February  B.  1968. 
We  received  responses  to  the  deficiency 
letter*  during  the  period  December  12, 
1988  through  February  28, 1960. 

On  January  19, 1960.  petitioner 
requested  that  the  Department  Initiate  a 
cost  of  production  Investigation 
pursuant  to  section  773(b)  of  the  Act  to 
determine  whether  Algoma  was  selling 
the  subject  merchandise  at  prices  below 
the  cost  of  productloa  Petitioner 
supplemented  this  request  on  Febraury  3 
and  February  14, 1960.  We  have 
determined  from  available  information 
that  there  are  reasonable  grounds  to 
believe  or  suspect  that  sales  of  new 

•  teel  rail  In  Canada  were  being  made  at 
less  than  the  coat  of  production  and  we 
have  presented  Algoma  with  a  coat  of 
production  aueationnalra.  Analysts  of 
the  reply  will  be  taken  into  account  for 
the  final  determination. 

Scope  al  Inveadgattnsi 

Steel  rail  whether  of  carbon,  high 
carbon,  alloy  or  other  qnality  steel, 
includes,  but  Is  not  limited  to.  stendard 
rails,  all  main  line  sections  (over  80 
pounda  per  yard),  beat-treated  or  head 
hardened  (premium)  raila,  trknatt  rails, 
contact  rail  (or  "third  rail")  and  crane 


raila.  Rails  are  uaed  by  the  railroad 
Industry,  by  rapid  traiiait  llnaa.  by 
subways,  kn  mlnea  and  in  Induathal 
appllcatkna. 

Speclfkaily  excluded  from  tfala 
investigation  are  light  rails  which  are  80 
pounds  or  less  per  yard.  Also  excluded 
are  relay  rmila  whidi  are  uaed  raila 
taken  up  from  a  primary  railroad  track 
and  relaid  In  a  railroad  yard  or  on  a 
secondard  track. 

Prior  to  January  1. 1960.  such 
merchandise  was  claaalfiabla  under 
Items  eia20ia  OlOlOZa.  6IO.2IOO  and 
068.4280  of  the  Tariff  Sdiedulaa  of  the 
United  StatM  Annotated  (TSUSA).  This 
merchandiae  la  currently  clasalAable 
under  HTS  items  7302.10.1020, 
7302.10.104a  73O2.ia500a  854a00.0000. 
The  irrS  item  numbers  are  provided  for 
convenleoca  and  Customs  purpoae*.  The 
written  daecription  remains  diapoaltive. 

Period  of  InTcatisatkn 

The  period  of  investigation  is  April  1, 
1968,  through  September  3a  1968. 

Fair  VaJua  Cooiparisooa 

To  determine  whether  sales  of  new 
steel  rail  from  Canada  to  the  United 
Statps  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price  to 
the  foreign  market  value. 


United  Sutaa  Prtcs/ 

A*  provided  in  section  772(b)  of  the 
Act  we  used  the  purchase  price  to 
represent  the  United  States  price  for 
sales  of  new  steel  rail  where  sales  were 
made  to  unrelated  purchasers  prior  to 
importation  of  the  product  Into  the 
United  States.  We  alao  used  the 
purchase  price  to  repreaent  the  United 
States  price  for  sale*  of  the  subject 
merchandise  where  sales  were  made  to 
an  Indirectly  related  purchaser,  who 
was  the  end-uaer  of  the  product  prior  to 
importation  of  the  product  into  the 
United  Slates. 

We  calculated  purchase  price  based 
on  packed.  F  O.B.  prices.  We  made 
deductlona,  where  appropriate,  for 
inland  freight  duty,  and  brokerage  and 
handling.  Wa  made  an  addition,  where 
appropriate,  for  duty  drawback  In 
accordance  with  section  772(d)(1)(B)  of 
the  Act  We  also  made  an  addition, 
where  appropriate,  for  sales  taxes  which 
were  not  collected  because  the  product 
was  being  exported,  in  accordance  with 
section  772(d)(1)(C)  of  the  Act  The 
adfustment  for  taxes  was  based  on  the 
weighted-average  tax  rate  for  each 
category  of  such  or  similar  merchandise 
in  the  home  market.  The  one  US.  sale  of 
industrial  rail  was  not  included  in  our 
analysts  as  it  represented  a  small 
portion  of  the  total  value  of  rail  sales 
during  the  period  of  investigation  and 


because  no  industrial  rail  was  sold  in 
the  home  market  during  this  period 

Foraign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act  we  calculated  foreign  market 
value  based  on  the  packed,  delivered  or 
ax-works  prices  to  related  and  unrelated 
customers  in  the  home  market  For 
purposes  of  this  preliminary 
determination,  we  Included  sales  to 
related  customers,  pursuant  to  19  CFR 
353.22(b),  since  we  preliminarily 
determine  that  the  prices  paid  by  those 
customers  were  comparable  to  the 
prices  paid  by  unrelated  customers.  If 
we  are  anable  to  ascertain  at 
veriflcation  that  the  prices  to  related 
and  unrelated  customer*  in  the  home 
market  are  comparable,  we  will  use  only 
the  saUs  to  unrelated  customers  in 
calculating  the  foreign  market  value  in 
our  final  determination. 

W*  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
Inland  height  We  deducteid  the  home 
market  packing  coat  from  the  foreign 
market  value  and  added  all  U.S.  packing 
cost*.  We  made  circumstance  of  sale 
adjustments,  where  appropriate,  for 
differences  in  credit  terms  and  sale* 
taxe*  between  the  two  market*. 

Where  appropriate,  we  made  further 
adjustments  to  the  home  market  price  to 
account  for  difference*  In  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  i  353.18  of  the 
Regulations. 

Cumncy  Cooversiaa 

We  made  currency  conversions  in 
accordance  with  19  CFR  353.36(a)(1).  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Vaiificatioa 

We  will  verify  the  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(b)  of  the 
Act. 

Suspension  of  Liquids tioo 

In  accordance  with  section  733(d)  of 
the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  new  steel  rail  from 
Canada  that  are  entered  or  withdrawn 
from  warehooaa  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Ragbtar.  The  U.S. 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bcmd  equal  to  the 
estimated  amounta  by  which  the  foreign 
market  value  of  new  steel  rails  from 
Canada  exceeds  the  United  State*  price 
as  shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  vntil 


further  notice.  The  wei^ted-average 
margins  are  as  follows: 


Manala(A««r^Prrwltinr/ 

Waightotf.ai^ra9e 

Algoma  Stool 

2J2 

CorporaSon.  Ud. 
All  oihsrs. 

2.72 

This  auspensioB  of  hqasdatkin  comn 
imports  of  new  sted  nil  meeting  tlw 
definitioa  onllincd  ia  the  "Scope  of 
investigation"  section  of  this  notice. 

rrC  NofificaCiBB 

In  accordance  with  section  733(f)  of 
the  Act  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  FTC 
access  to  al!  privileged  aad  business 
proprietary  information  in  our  files, 
provided  the  ITC  confmns  that  it  will 
not  dfscfose  such  infbnnatian.  either 
pubficfy  or  under  adminiatrative 
protectivB  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  determme  whether  these 
imports  are  materiaify  tninring,  or 
threaten  material  injury  to.  a  U.S. 
industry  before  the  later  of  120  days 
after  the  date  of  this  determination,  or 
45  days  after  the  final  determination,  if 
affirmative. 

Public  Comment 

In  accordance  with  19  CPU  353.47.  if 
requested  we  wtf  hotd  a  public  hearing 
to  aflord  iotarcsted  parlies  an 
opportunity  to  ojuiaieat  on  this 
preliminary  detemination  at  It30  aja. 
on  Apvil  aa  lOeai  at  tlM  U.S.  Department 
of  CoBBKrce.  Rooes  370^  Mtb  Street 
and  Constitution  Aveaae,  NYU., 
Washington.  DC  20230.  ksdividiials  who 
wish  to  particulate  in  the  hearing  nast 
submit  a  re^oest  to  ttw  Assistant 
Secretary  for  ta^iort  Adiainistration, 
Room  B-099,  at  the  above  address 
within  ten  days  of  the  pablicatioa  of  this 
notice.  Requests  afaonld  cantain:  (1)  The 
party's  name,  address  and  telephione 
number  (2)  tlw  masbcr  of  partidpaBls; 
(3)  the  reason*  ios  attending:  and  (4)  a 
list  of  the  iseues  to  be  discaased 

In  addition,  prehearing  kme^  in  at 
least  ten  copies  mast  be  submitted  to  the 
Assistant  Sectary  by  April  13. 1969i 
Oral  preseatatioBs  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  shoald  be  filed  in  accordance 
with  10  CFR  35a46^  at  the  above 
address,  in  at  leesl  tea  copies,  not  leas 
than  30  day*  before  the  date  of  the  final 
determination,  or,  if  a  hearing  is  held 


within  seven  days  after  the  hearing 
transcript  is  available. 

This  detemonstron  is  pobfrshed 
pursoant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)). 

March  6, 1989. 
JanW.Maras. 

Aasistant  SecteUuyfor  Import 

AdministratuM. 

[FR  Doc  S9-«72&  FiM  3-iO-a».  8:45  am] 


(A-47S-80S1 

Tapered  Roller  Bearings  and  Parte 

Thereof.  FInlabed  wttf  UnfirHatoed 
From  flaly;  Termination  of 
Antidumping  Duty  Administrative 

nvVNW 

agency:  IntematioBal  Trade 
Administration/Import  Adrainistratian/ 
Commerce. 

ACnONc  ^4otice  oi  temination  of 
antidumping  duty  administrative  review. 

summary:  Ob  S^teBobo-  27, 19Ba  the 
Department  of  Comnetce  initiated  an 
adiaiiHstrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  barings  aad  parts  thereof, 
finished  and  tmfiaished  from  Italy. 

The  DeptBtmcnt  has  now  determined 
to  terminate  that  review. 

Backpvund:  On  September  27, 1966, 
the  Department  of  Commerce  paWished 
a  notice  of  inftiatioa  of  atkninistratrre 
review  of  the  aulidim>ping  doty  order  on 
tapered  roQer  bearing*  ami  penrts 
thereof,  finished  and  unfinisbed,  from 
Italy  (53  FR  37W7).  That  notice  stated 
that  we  wonld  review  RIV-SKF  for  the 
period  February  1, 1987  through  Jnfy  31, 
1988, 

RTV-SKF  subsequently  withdrew  its 
request  for  review  on  November  30, 
1988.  As  a  result  the  Department  has 
determined  to  tenninate  the  review. 

EFFECTIVE  DATE:  UsTch  13,  198& 

FOR  FURTHDI  —iQIMMTIOII  COWTaCT 

Eugenio  Parisi  or  ]ohn  R.  Kugelman, 
Office  of  Antidaraping  Compliance. 
International  Tnde  Administrstion,  U.S. 
Department  of  Coraraerce.  Washington, 
DC  20230;  telephone:  (202)377-3601. 

SUPPLEMENTARY  INFORMATION:  This 

notice  is  in  accordance  with  section 

751(a)tl)  of  the  Tariff  Act  of  1930  (19 

U.S.C.  1675(a)(1))  and  19  CFR  353.53a. 

Ian  W.  Iflaras. 

Aaaiatani  Secrgtary  for  Import 

A  dwiniatration. 

Date:  February  17. 19a& 
[FR  Doc.  BB~NZi  Piisd  »-10-8a;  8.-4S  am] 
BHJJNaCOOC  asio-os-M 


(C-508-0S4] 

Fresh  Cut  Roses  From  Israel; 
PreHmlnary  ReeMlto  of  Countervailing 
Duty  Adnynistrattve  Review 

AGENCY:  International  Trade 
Administration/Import  Administration; 
Commerce. 

ACTION:  Nobce  of  prelunmary  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  f.'csh  cut 
roses  from  Israel  We  preHmJnarily 
determine  the  total  bounty  or  grant  to  be 
10^56  percent  od  valorem  for  the  period 
October  1, 1985  throvgh  September  30. 
1986.  We  invite  interested  parties  to 
comment  on  these  preliminary  results 

EFFECTIVE  DATE  March  13.  198S 

FOR  FURTHER  INFORMATION  CONTACT. 

Cynthia  Sewell  or  Paul  KAcGarr,  Office 
of  Countervailing  Compliance. 
InteroatiQnal  Trade  AdministraboQ.  MS. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone  (202)  377-2786. 
SUP 


Background 

On  December  10, 1986.  die 

Department  of  Qmimerce  ("the 
Department")  published  in  the  Federal 
Register  (51  FR  44496)  the  final  results  of 
its  last  admiraatrative  review  of  the 
countervaiiing  doty  order  on  fresh  cut 
roses  from  Israel  (45  FR  58516: 
September  4. 1960).  On  September  aa 
1987,  the  Government  of  Israel 
requested  in  accordance  with  section 
355.10  of  the  Commerce  Regulations  on 
administrative  review  of  the  order.  We 
published  the  initiation  on  October  20. 
1987  |S2  FR  38952).  The  Deparbnent  has 
now  conducted  that  adEiinistrstive 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  (the  Tariff  Act "). 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Costoms  Cooperation  Cooncil.  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of  Customs 
nomoiclature.  On  January  1, 1989,  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Schedule  (HTS)  as 
provided  for  in  section  1201  et  seq  of 
the  Omnibus  Trade  and 
Competitiveness  Act  ol  1988.  All 
merchandise  entered  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropnate  HTS  item 
number(«). 
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Import!  cover«d  by  the  review  are 
ihipmenti  of  IsraeU  freah  cut  roses. 
Dunn^  the  review  p«ri(xl,  such 
merchandise  was  classified  under  item 
numt>ers  192.1810  and  192.1880  of  the 
Tariff  S<:hedules  of  the  United  States 
Annotated  Such  merchandise  Is 
currently  classifiable  under  item  number 
0803  10  eo  of  the  Harmonized  Tariff 
S<:heilule  The  review  covers  the  pericH) 
October  1.  1985  through  September  30. 
1986  and  twelve  programs. 

Analysis  of  Programs 

(Ij  Govemment  Guamnteed  Minimum 
Price  f^^ram 

The  Ministry  of  AKnculture  ("MOA  ') 
operates  this  program  to  guarantee  a 
minimum  price  to  farmers  for  their  cn)ps 
in  cas«  of  bad  marketing  conditions  The 
MOA  determines  a  national  level  of 
production  to  be  cover«d  by  the 
guarantee  program,  sets  a  minimum 
(guaranteed)  price  based  on  export 
market  conditions,  and  pays  50  percent 
of  the  difference  between  the 
guaranteed  price  and  the  actual  average 
market  price  if  the  market  price  Is  lower 
than  the  guaranteed  pnce  Payments  are 
based  on  claims  submitted  to  the  MOA 
after  the  close  of  the  growing  season. 

Because  these  payments  are  available 
only  to  growers  that  export,  we 
preliminanly  determine  that  Ihey  are 
countervailable  We  calculated  the 
bflnefil  from  this  program  by  dividing 
the  total  payments  received  for  roses  by 
the  total  value  of  rose  exports  to  all 
markets  dunng  the  review  penod.  On 
this  basis,  we  preliminarily  determine 
the  benefit  from  this  program  to  be  0.95 
percent  ad  valorem. 

(21  Export  f'rtimotion  Financing  Fund 

The  MOA  operates  the  Export 
Promotion  Financing  Fund  to  promote 
the  development  of  export  markets  for 
Israeli  agricultural  prtxlucts.  Exporters 
submit  proposals  to  the  MOA  for 
promotional  expenses,  and  the  MOA 
determines  whether  to  approve  the 
request  based  on  the  development 
potential  for  the  product  and  the 
availability  of  funds.  For  proposals  that 
are  approved,  exporters  receive 
reimbursements  for  up  to  50  percent  of 
actual  expenses  We  venfled  that  dunng 
the  review  period  Agraxco.  Bickel  and 
Millron  received  funds  for  the  promotion 
of  flowers  to  all  markets. 

Because  this  program  provides 
assistance  only  to  exporters,  we 
preliminarily  determine  that  It  ia 
countervailable  To  calculate  the 
benefit,  we  divided  total  payments 
received  by  each  company  by  the  value 
of  Its  total  flower  exports  to  all  markets 
dunng  the  penod  of  review  We  then 


weigh  I -averaged  the  resulting  benefits 
by  each  company's  proportion  of  total 
rose  exports  to  the  IJnited  States  during 
the  period  of  review  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  0  14  percent  ad 
valorem. 

At  verification,  we  found  that  the 
Fjiport  Promotion  Committee  had 
renounced  funding  of  promotional 
activities  for  flowers  exported  to  the 
United  States,  and  that  no  funds  had 
been  budgeted  for  the  1967/88  growing 
season  for  the  promotion  of  flowers  in 
the  U.S.  market.  Therefore,  for  purposes 
of  cash  deposit  of  estimated 
countervailing  duties,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  xero 

(31  Inaurance  From  Israel  Foreign  Trade 
Riaka  Inaurance  Corporation  (IFTRJC) 

The  Exchange  Rate  Risks  Insurance 
Scheme  ("EIS  ").  which  is  operated  by 
IFTRIC  insures  exporters  against  losses 
occurring  when  the  rate  of  devaluation 
of  the  shekel  does  not  keep  pace  with 
the  rate  of  inflation.  If  the  rate  of 
inflation  Is  higher  than  the  rate  of 
devaluation,  the  exporter  is 
compensated  in  an  amount  equal  to  the 
difference  between  the  two  rates 
multiphed  by  the  value  added  by  each 
exporter  to  the  exported  merchandise. 

In  determining  whether  an  export 
insurance  program  provides  a 
countervailable  benefit,  we  examine 
whether  the  premiums  and  other  charges 
are  adequate  to  cover  the  program  s 
long-term  operating  costs  and  losses. 
We  determined  in  the  FinaJ  Affirmative 
Countervailing  Duty  Delermination: 
Certain  Fresh  Cut  Flowers  from  Israel 
("Flowers")  (52  FR  3316.  February  3. 
1987)  that  this  program  conferred  a 
countervailable  benefit  on  exports  of  cut 
flowers  from  Israel  because  the  EIS 
operated  at  a  loss  in  the  five  years  from 
1981  through  1965.  and  that  five  years  is 
a  sufficiently  long  period  to  establish 
that  the  premiums  and  other  charges  are 
inadequate  to  cover  the  long-term 
operating  costs  and  losses  of  the 
program. 

Based  on  this  determination,  we 
preliminarily  determine  that  this 
program  is  countervailable. 

We  calculated  the  benefit  from  this 
program  by  dividing  the  amount  of 
compensation  each  company  received 
by  the  value  of  its  total  flower  exports  to 
all  markets  durtng  the  period  of  review. 
We  then  welght-avera^ed  the  resulting 
benefits  by  each  company's  proportion 
of  total  rose  exports  to  the  United  States 
dunng  the  period  of  review  On  this 
basis,  we  preliminanly  determine  the 
benefit  from  this  program  to  be  9.18 
percent  ad  valorem 


(4)  Short-  Term  Fuel  Advances  to  Rose 
Growers 

In  1982,  the  Israeli  Institute  for  Farm 
Research  published  a  survey  on  the 
profitability  of  rose  production  in  the 
1960/81  season.  This  study  stated  that 
gross  Income  for  rose  growers  Included 
grants  for  fuel  expenses  and  interest 
savings  on  low-cost  credit.  In  past 
reviews,  we  determined  on  the  basis  of 
best  information  available  that  these 
grants  conferred  a  countervailable 
benefit. 

At  verification,  we  found  that  on 
December  12. 198a  the  MOA  had 
disbursed  short-term  interest-free  loans 
or  advances  to  four  rose  growers  for  the 
purchase  of  fuel.  Three  of  the  four 
growers  repaid  their  fuel  advances 
before  the  current  review  period.  The 
remaining  grower  had  an  outstanding 
debt  balance  for  fuel  advances  during 
the  review  period.  We  consider  the 
balance  outstanding  during  the  review 
period  to  be  a  short-term  Interest-free 
loan.  To  caloilate  the  benefit,  we  used 
as  our  benchmark  the  nominal  annual 
short-term  commercial  interest  rate  for 
Israeli  shekels,  as  published  in  the  Bank 
of  Israel  Annual  Report.  We  then 
allocated  the  total  interest  savings  over 
total  rose  production  during  the  review 
period.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  0.32  percent  ad  valorem. 

(5)  Government  Funding  of  Agrexco  and 
Purchase  of  Agrexco  Shares 

In  19^76/79  and  1979/80.  the  MOA 
provided  funds  to  Agrexco  specifically 
to  fmance  the  expansion  of  Agrexco's 
air  freight  terminal  at  Ben  Curion 
Airport.  In  past  administrative  reviews, 
we  determined  on  the  basis  of  the  best 
information  available  that  these  funds 
were  grants  and.  therefore, 
countervailable.  In  the  ciirrent 
administrative  review,  we  verified  that 
these  government  funds  to  Agrexco 
consisted  of  government  purchases  of 
shares  in  the  company. 

When  Agrexco  was  established  in 
1957,  the  Israeli  government  purchased 
50  percent  of  the  company's  founders 
(voting]  shares.  From  1957  through  1979, 
the  purchase  of  all  subsequent  issues  of 
nonvoting  (ordinary)  shares  was  equally 
split  between  government  and 
nongovernment  entities  [i.e.  growers 
and  producer  organizations).  Between 
1980  and  1982,  the  government's 
percentage  of  new  shares  purchased 
dropped  slightly  below  50  percent  and 
then  substantially  declined  in  1983  and 
1984  All  shares  issued  in  1965  and  1986 
were  purchased  entirely  by 
nongovernment  investors.  However, 


Agrexco  rwniiifee  50  percent 
govemflMat-cofttroUad  beceiiae  eo  new 
voting  atiares  lieve  been  ieeued  since 
Agrexco's  fcwifliiig 

Agiexco  ie  •  BODpcofit  oompamj  tket 
acts  as  a  seUer.  Bukcteraiul  die^beiee 
of  all  typea  of  laracli  a^^icultttrel 
products.  While  preduded  bom  makiof 
a  profit.  Agrexfio  alweye  oovera  ita 
operating  costs.  If  Agrexoo  had  eoplue 
funds  in  any  one  year,  the  company  may 
redistribute  such  fimds  to  the  growers 
and  producer  organizatime  ttwt  are 
shareholders.  Agrexco  doea  oot  pay 
dividends  to  ita  aharehoJders.  and 
shares  may  be  sold  by  individual 
investors  only  at  the  normal  share  value 
(original  purchase  price]. 

We  have  consistently  held  that 
government  equity  ownership  per  se 
does  not  confer  a  subsidy.  Government 
ownership  confers  a  subsidy  only  when 
it  is  on  terms  inconsistent  with 
commercial  considerations.  When  a 
government  and  private  Investors 
purchase  shares  in  a  company  at  the 
same  price,  we  normally  do  not  consider 
such  government  provision  of  capital  to 
confer  a  subsidy,  in.  this  case,  however, 
both  government  and  private  investors 
paid  the  same  price  for  Agrexco  shares. 
but  with  difieieut  preepects. 

Producer  orgaaizBtiam  and  giuweis 
invest  in  Agrexco  wftb  the  expettatimi 
of  benefiting  from  the  use  of  Agrexco's 
export  facflitiee  and  servicee.  Most 
growers  ne  too  meD  to  export  on  tbmr 
own. 

The  gre%wi's'  ahiBty  to  export  raid  the 
profits  fron  those  export  sale* 
consb'tele  the  "retem**  oe  Iheir 
investment  is  Agrexco. 

The  IsraeH  goecnMwiO.  on  the  other 
hand.  co\M  eolkipete  no  sodi  benefit 
because  it  does  not  use  Ibe  services  of 
the  compaBjf  (/«.,  Agrexco's  export 
faciUties^L  Moteover,  the  leraeti 
goverament  eoeid  ael  eiqMct  any  return 
on  its  iavcBtmenk  silhci  freai  dividends 
or  an  iaerease  in  the  vidae  of  ^rexoo's 
shares  (because  the  shares  can  only  be 
sold  at  their  nominal  value).  In  e&ict, 
the  rate  of  return  ior  the  nooaeer 
investor  is  always  leto.  Thas,  Hw 
purchase  ol  aharee  in  Agrexoo  by  dte 
Israeli  govemiBeat  csneot  be  coasidered 
a  reaaooaUe  commeroal  investasent 
We  preliminarily  detensiae  that  the 
government's  psilrehasee  of  A^exco 
shares  were  incoaeistCBt  with 
commercial  cooaiderBtions  and. 
therefore,  cottatervailable. 

For  coBBierciaUy  uareaaonabk  eqptity 
infusions,  we  nomiaUy  a^iply  our  "rate 
of  return  ahortlall"  methodology  (e 
comparison  of  the  coaipaay's  rate  ol 
return  on  eqeity  with  the  aational 
average  rate  of  return  on  ec^iuty}.  Such  a 
methodology,  however,  is  iaapprophate 


when  applied  to  a  nonprofit  coapaoy 
such  as  Agrexco.  Abecnl  dw  possibihty 
of  earasng  a  rats  of  retam,  the  IsradB 

government's  ownership  of  shares  m 
Agrexco  does  not  fit  the  noraal 
characteristics  of  eqtuty.  Because  the 
Israeli  government  has  held  these 
sham,  some  of  them  for  more  dian  30 
years,  wfthoirt  receiving  any  return  or 
exercising  any  claim  on  them,  the 
benefit  somewdiat  resembles  a  grant  On 
the  other  hand,  ttie  benefit  to  Agrexco  is 
not  truly  a  grant  because  the  Israeli 
government  still  has  a  claim  on  A^exco 
and  could  redeem  the  shares. 

As  a  practical  matter,  however,  we 
note  that  the  aaouBt  of  benefit  from  any 
progriM  can  be  ao  ffftet  than  if  the 
prograai  were  an  outright  paaL  Were 
we  to  ooostder  im  ptogram  a  grant  our 
allocatioa  pexiod  would  be  the  average 
useful  hie  at  agncahnral  assets 
according  to  Am  "Asset  Guideline 
Classes'*  of  the  US.  latemal  Revesoe 
Service  (which  is  10  years),  and  onr 
declMng  balaace  grant  aiethodokigy 
would  yi^  a  benefit  of  O.00M  percent 
ad  valorem. 

Became  this  siexinTam  possible 
benefit  has  an  inconsequential  effisct  on 
the  total  bounty  or  grrait  to  Agrexco 
(became  w«  carry  oat  the  comtterraffing 
duty  rate  to  emly  two  decimal  places}, 
we  beUeve  ft  is  unnecessary  to 
determine  the  methodology  that  would 
be  more  appropriate  for  calciilating  the 
benefit  to  Agrexco  from  the  Israeli 
government's  ownership  of  shares  in 
Agrexco.  Therefore,  for  purposes  of 
these  prelimiaary  resuha.  our 
calculation  of  the  total  bounty  or  grant 
does  not  include  the  benefit  from  this 
program- 

(6)  Government  Sapport  of  the  Flower 
Board  of  hrael 

The  Flower  Board  of  Israel  ("FBI") 
WW  established  by  the  Ctenamental 
Plaats  Production  and  hterketing  Board 
Law  of  197a  The  FBI  is  appointed  by  tlie 
Israeli  Cabinet  acting  through  the 
Ministers  of  Agricuitare  and  Commerce 
and  Industry. 

In  the  final  detemination  on  Fkjwers. 
we  determined,  on  the  basis  of  best 
information  availabte.  that  die 
Government  of  Israel  provided  financial 
support  to  the  FBI  and  ttiat  such 
financial  support  is  coimtervailabte. 

At  verificatioB.  we  found  that 
beginning  in  the  1885/86  Rowing 
season,  the  government  no  longer  funds 
the  FBL  On  this  basis,  we  preliminarily 
detenaine  that  this  program  is  not 
countervailable. 


(7)  Rebate  of  Export  Insarance 
Premiums 

This  program,  which  was 
administered  by  IFTRIC.  operated  to 
rebate  insurance  premiums  to  exporters. 
At  verification,  we  established  that  this 
program  was  terminated  on  June  1, 1985. 
and  that  no  claims  for  rebates  of 
premiums  were  accepted  after  that  date. 
Therefore,  we  preliminarily  determine 
that  there  were  no  countervailable 
benefits  received  under  this  program. 

(8)  Long-  Term  Industrial  Derelopment 
Loans  to  Agrexco 

Agrexco  received  four  long-term 
industrial  development  loans  which  had 
outstanding  balances  during  the  review 
period.  In  the  Fmal  Affirmative 
Countervailing  Duty  Determination: 
Industrial  Phosphoric  Acid  from  Israel 
(52  FR  25448;  July  7, 1987).  we 
determined  that  long-term  industrial 
development  loans  are  coimtervailahle 
only  to  the  extent  that  the  applicable 
interest  rates  are  Less  than  those  on 
loans  to  companies  located  in  the 
Central  Zone  {Le~,  the  heavily  popalated 
and  developed  zone).  Because  Agrexco 
is  located  in  the  Central  Zone,  it  paid 
the  highest  rate  charged  for  long-term 
loans  at  that  time.  Therefore,  we 
preliminarily  determine  that  these  loans 
to  Agrexco  are  not  countervailable. 

(9)  Other  Prograaie 

In  past  reviews,  wc  found  that  the 
programs  listed  below  conferred 
countervailable  benefits  on  the  basis  of 
best  information  available.  In  the  final 
determinatioc  on  Flowers  [which 
covered  the  same  period  of  review  and 
the  same  compam'es),  we  found  that 
these  pirograms  were  not 
countervailable.  Therefore,  we  did  not 
reinvestigate  the  foUovnng  programs  io 
this  review: 

1.  Encouragement  of  Capital 
Investment  Law  (Agriculture)  (ECELA) 

(a)  Investment  Grants 

(b)  Accelerated  Depreciation  Tax 
Reductions /Exemptions 

(c)  Drawback  Grants 

(d)  Reduction  of  Corporate  Tax  Liability 

(e)  Interest  Subsidy  Payaients 

2.  Preferential  Short-term  Financing 
imder  the  Export  Credit  Funds 

(a]  Export  Shipments  Fund 

(b]  Imports-for-Exports  Fund 

(c]  Export  Production  Fund 

3.  Cash  Payments  to  Groviwrs  for 
Greenhouses 

4.  Cash  Payments  to  Packing  Houses 

Preliminary  Results  of  Review 

As  a  result  of  the  review,  we 

preliminarily  determine  the  total  bounty 


10398 


Federal  Reflster  /  Vol.  54.  No.  47  /  Monday,  March  13.  1989  /  Noticea 


Federal  Regtoter  /  Vol.  54,  No.  47  /  Monday.  March  13,  1989  /  Notices 


10399 


or  grant  to  be  10.59  percent  ad  valorem 
for  the  period  October  1.  1985  through 
September  30.  1986 

The  Department  Intendi  to  ln»tr\icl 
the  Customs  Service  to  assess 
countervailing  duties  of  10.59  percent  of 
the  f  n  h  Invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
October  1,  1985  and  on  or  before 
September  3a  1988. 

Further,  due  to  the  elimination  of  the 
Export  Promotion  Financing  Fund,  the 
Department  intends  to  instruct  the 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act.  of  10  45  percent  of  the 
fob  Invoice  price  on  all  shipments  of 
Israeli  fresh  cut  roses  entered,  or 
withdrawn  fnjm  warehouse,  for 
consumption  on  or  after  the  date  of 
publK.ation  of  the  final  results  of  this 
administrative  review 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  heanng  within  10 
d«y«  i)f  the  dale  of  publication.  Any 
heHfing.  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
following  workday  Any  request  for  an 
administrative  protective  order  must  be 
made  no  later  than  5  days  after  the  date 
of  publication.  The  Department  will 
publish  the  finnl  results  of  this 
administrative  review  Including  the 
results  of  its  analysis  of  Issues  raised  in 
any  such  written  comments  or  at  a 
heanng 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  theTanfT  Act  (19  U  S.C.  Ifl75(al(l)) 
and  (  .155  Z2  of  the  Commertu" 
Regulations  published  in  the  Faderml 
Retpster  on  December  27,  1988  (53  W. 
,S.J^»)  (to  t>e  codified  at  1»  CJ-'R  355.22). 
janW   IMarM. 

A*iiitiin(  StKmUiry  fur  lwfM)ri 
Aiirmnmlmtii'n 
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AimouncenMnt  of  Weetem 
WeehinQton  Outer  Coest,  WeehlnQton 
M  an  Active  CandMete  for  Itetktnal 
Uartne  Sanctuary  Deeignetton.  Intent 
To  Prepere  a  Draft  Envtronmental 


National  Ocean  Service  (NOS).  National 
Oceanic  and  Abnoapheric 
Admlniatration  [NOAAj.  Department  of 
Commerce. 

ACTKMC  Notice. 


Kien;  mieni  i  o  noM  rnjoec  acopwio 


AOCMCv:  Office  of  Ocean  and  Coastal 
Resource  Management  ((XJRM), 


r.  NOAA  Is  naming  the 
Western  Washington  Outer  Coast  as  an 
Active  Candidate  for  designation  as  a 
National  Marine  Sanctuary  and  will 
proceed  with  the  subsequent  steps  in  the 
designation  process  The  study  area 
extends  from  Duntxe  Rock  (north  of 
Tatoosh  Island  on  the  northwestern  tip 
of  Washington  State).  90  ml  (145  km) 
southward  along  the  coast  to  Point 
Grenville.  For  purposes  of  gathertng 
information  for  developing  a  Draft 
Environmental  Impact  Statement  (DEIS) 
and  Draft  Management  Plan,  the  study 
area  will  extend  landward  to  mean  high 
water  adjacent  to  State  or  federally 
owned  lands,  and  to  mean  low  water 
where  such  ooundary  is  contiguous  to 
the  Makah.  Qulleute,  QuinaulU  Hoh.  and 
Ozette  Indian  Reservations,  and  include 
the  water*  seaward  to  the  12  mile  limit 
of  the  territorial  sea.  The  Western 
Washington  Outer  Coast  study  area 
encompasses  an  area  of  approximately 
1.242  square  nautical  miles  (2.432  km*). 

Selection  of  a  site  as  an  Active 
Candidate  formally  begins  the  National 
Environmental  Policy  Act  (NEPA) 
process;  NOAA  will  prepare  an 
environmental  Impact  statement  and 
management  plan  to  examine  the 
management,  boundary,  and  regulatory 
alternatives  asaodated  with  Sanctuary 
designation.  To  initiate  this  process 
NOAA  will  hold  scoping  meetings  In 
Washington  State  to  sohcit  Information 
and  comments  on  the  range  of  Issues 
related  to  Sanctuary  designation  and 
management.  Individuals  and 
representative  of  Interested 
organizations  and  government  agencies, 
including  tribal  governments  are  invited 
and  encouraged  to  attend. 

Scoping  meetings  will  be  held  on  April 
10.  11. 12.  and  13.  1988.  The  first  scoping 
meeting  will  be  held  on  April  10.  1988  at 
7«)  p.m.  in  PhiUipa  Lecture  Hall. 
Aberdeen  hiigh  School.  414  North  I 
Street  Aberdeen.  Washington.  The 
second  scoping  meeting  will  be  held  on 
April  11. 1988  at  7:00  pjn.  In  the  Little 
Theater.  Peninaular  College,  502  E. 
Laundaen  Boulevard.  Port  Angeles. 
Washington.  A  third  scoping  meeting 
will  be  held  on  April  12. 1988  at  7:00  p.m. 
in  the  multi-purpoae  room  In  Forks 
Intermediate  School.  First  Avenue  and 
A  Street  SE..  Forks.  Washington.  A 
fotirth  scoping  meeting  will  be  held  on 
Apnl  13.  1988  at  7«)  p  m.  in  the  NOAA 
Auditorium.  Building  9.  7800  Sand  Point 
Way.  NE..  Seattle,  Washington. 


Fon  nmTHcn  infowmatkxi  contact 
Joseph  A.  Uravitch.  Chief,  or  Franklin 
Christhllf.  Regional  Manager,  Marine 
and  Eatuarine  Management  Division. 
Office  of  Ocean  and  Coastal  Resource 
Management  National  Ocean  Service. 
National  Oceanic  and  Atmospheric 
Administration.  1825  Connecticut 
Avenue  NW..  Suite  714.  Washington.  DC 
20236,  (202/873-«128). 

TAirv  evomtATioN 


Selectiaa  Procedures 

Title  in  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972, 
18  U.S.C.  1431  et  aeq.,  authorizes  the 
Secretary  of  Commerce  to  designate 
discrete  areas  of  the  marine 
environment  as  National  Marine 
Sanctuaries  to  protect  their  special 
conaervation.  recreational,  ecological, 
historical  research,  educational,  or 
esthetic  qualities.  The  Act  is 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  through  the  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM),  Marine  and  Eatuarine 
Management  Division  (MEMD). 
Selection  of  a  site  as  an  an  Active 
Candidate  formally  tiriggers  the  National 
Environmental  PoUcy  Act  (NEPA) 
environmental  Impact  assessment 
process. 

On  November  7, 198a  Pub.  L  100-627 
was  signed  into  law.  Pub.  L  100-827 
reauthorized,  with  amendments.  Tide  III 
of  the  Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972  (18  \iS.C  1431 
et  aeq]  (the  "Act").  Section  205  of  Pub. 
L  100-627  directs  the  Secretary  of 
Commerce  to  designate  a  Western 
Washington  Outer  Coast  National 
Marine  Sanctuary  not  later  than  June  30, 
1990.  This  notice  of  Active  Candidate 
status  for  the  Western  Washington 
Outer  Coast  is  the  formal  initiation  of 
the  documentation  development  phase 
of  the  Sanctuary  designation  process. 

Initially,  a  draft  designation 
document  Including  terms  of  the 
proposed  designation,  a  draft 
management  plan  to  implement  the 
proposed  designation,  and  any  proposed 
regulations  needed  to  implement  the 
terms  of  the  proposed  designation  are 
prepared.  Subsequent  steps  include 
scoping  meetings;  public  hearings; 
preparation  of  a  fjial  environmental 
impact  statement  final  management 
plan,  and  Tinal  regulations;  preparation 
of  Designation  Documentation  and 
Findings:  and  designation  by  the 
Secretary  of  Commerce.  Opportunities 
for  comment  exist  throughout  this 
process  and  will  be  announced  in  the 
Fecleral  Register,  the  local  media,  and 
other  appropriate  channels. 


In  the  development  of  Sanctuary 
designation  materials.  NOAA  will 
describe  the  extent  to  which  designation 
will  fulfill  the  purposes  and  policies  of 
the  Act  and  discuss  the  degree  to 
which: 

(1)  The  area  is  of  special  national 
significance  due  to  its  resource  or 
human-use  values; 

(2)  Existing  State  and  Federal 
authorities  are  inadequate  to  ensure 
coordinated  and  comprehensive 
conservation  and  management  of  the 
area,  including  resource  protection, 
scientific  research,  and  public 
education; 

(3)  Designation  of  the  area  as  a 
National  Marine  Sanctuary  will 
facilitate  coordinated  and 
comprehensive  conservation  and 
management  of  the  area,  including 
resource  protection,  scientific  research, 
and  public  education;  and 

(4)  The  area  is  of  a  size  and  nature 
that  will  permit  comprehensive  and 
coordinated  conservation  and 
management.  Pursuant  to  section  303(b] 
of  the  Act  (16  U.S.C.  1433(b)),  NOAA 
will  consider 

(1)  The  area's  natural  resource  and 
ecological  qualities,  including  its 
contribution  to  biological  productivity, 
maintenance  of  ecosystem  structure, 
maintenance  of  ecologically  or 
commercially  important  or  threatened 
species  or  species  assemblages,  and  the 
biographic  representation  of  the  site; 

(2)  The  area's  historical,  cultural, 
archeological,  or  paleontological 
significance; 

(3)  The  present  and  potential  uses  of 
the  area  that  depend  on  maintenance  of 
the  area's  resources,  including 
commercial  and  recreational  fishing, 
subsistence  uses,  other  commercial  and 
recreational  activities,  and  research  and 
education; 

(4)  The  present  and  potential 
activities  that  may  adversely  affect  the 
factors  identified  in  the  #  1-3  listed 
above; 

(5)  The  existing  State  and  Federal 
regulatory  and  management  authorities 
applicable  to  the  area  and  the  adequacy 
of  those  authorities  to  fulfill  the 
purposes  and  policies  of  the  Act 

(6)  The  manageability  of  the  area, 
including  such  factors  as  its  size,  its 
ability  to  be  identified  as  a  discrete 
ecological  unit  with  definable 
boundaries,  its  accessibility,  and  its 
suitability  for  monitoring  and 
enforcement  activities; 

(7)  The  public  benefits  to  be  derived 
from  Sancturary  status,  with  emphasis 
on  the  benefits  of  long-term  protection 
of  nationally  significant  resources,  vital 
habitats,  and  resources  which  generate 
tourism: 


(8)  The  negative  impacts  produced  by 
management  restrictions  on  income- 
generating  activities  such  as  living  and 
non-living  resources  development;  and 

(9)  Hie  socioeconomic  effects  of 
Sanctuary  designation.  NOAA  will  also 
include  an  assessment  of  its  fiscal 
capability  to  manage  the  area  as  a 
National  Marine  Sanctuary. 

In  preparing  the  environmental  impact 
statement  and  management  plan  (EIS/ 
MP)  to  examine  the  management  and 
regulatory  alternatives  associated  with 
Sanctuary  designation,  NOAA  will 
solicit  comments  from  interested 
persons,  groups  and  organizations,  the 
appropriate  congressional  committees, 
heads  of  interested  Federal  agencies,  the 
responsible  officials  of  State,  local  and 
tribal  governments,  and  the  appropriate 
officials  of  the  affected  Regional  Fishery 
Management  Council.  This  will  be  done 
during  scoping  meetings  to  be  held  in 
the  State  of  Washington  prior  to 
preparation  of  the  EIS/MP,  and  during 
public  hearings  to  receive  comments  on 
the  draft  EIS/MP. 

History 

The  Western  Washington  Outer  Coast 
site  was  first  reorganized  for  its  high 
natural  resource  potential  and  human 
resource  values  by  placement  on  the 
National  Marine  Sanctuaries  Program 
Site  Evaluation  List  (SEL)  in  August  of 
1983  (48  FR  35568).  In  1988.  Congress 
reauthorized  and  amended  the  Act  and 
directed  the  Secretary,  in  section  205  of 
Pub.  L  100-627,  to  issue  a  notice  of 
designation  with  respect  to  the  Western 
Washington  Outer  Coast  National 
Marine  Sanctuary,  as  generally 
described  in  the  Federal  Register  Notice 
of  August  4, 1983,  not  later  ^an  ]une  30, 
1990. 

Natural  Resources 

Oceanographic  Characteristics 

The  Western  Washington  Outer  Coast 
site  is  affected  by  major  oceanic 
currents,  and  by  nearshore  currents 
which  are  influenced  by  tide,  wind,  river 
discharges,  and  offshore  submarine 
canyons.  The  Kuroshio,  a  principal 
North  Pacific  offshore  current  splits  to 
form  the  California  current  (flowing 
south)  and  the  Alaska  gyre  (flowing 
north).  The  point  of  divergence  of  these 
two  currents  migrates  north  and  south 
seasonally.  In  the  winter  months  the 
California  current  flows  south  well 
offshore  of  the  study  area  and  the 
Davidson  current  which  originates  in 
southern  latitudes,  flows  north,  inshore 
along  the  Washington  coast.  In  the 
summer  months,  the  Davidson  current 
disperses  and  the  California  current 
moves  inshore  flowing  south  along  the 


coast.  Upwelling,  which  brings  nutrient 
rich  waters  to  the  surface,  occurs  in  the 
summer  months  due  to  prevailing 
northerly  winds. 

Geological  Features  and  Habitat 

Active  plate  tectonics  caused  by 
stresses  between  the  Juan  de  Fuca. 
Pacific.  Explorer,  and  American  crustal 
plates  provide  the  geologic  setting  for 
the  Western  Washington  Outer  Coast 
study  area.  Characteristic  of  the  west 
coast  the  continental  shelf  within  the 
study  area  is  narrow  and  steep,  creating 
a  sharp  transition  between  the 
continental  shelf  and  the  deep  abyssal 
zone.  Glacial  deposits  compose  the 
underlying  sediments  of  the  continental 
shelf.  Deposits  of  sand  and  gravel,  and 
less  significant  deposits  of  gold  placers, 
coal,  and  gemstones  are  found  along  the 
shoreline  and  in  coastal  waters  A 
number  of  submarine  canyons  traverse 
the  shelf  at  various  intervals,  although 
only  the  Juan  de  Fuca  canyon  extends 
within  the  boundary  of  the  study  area. 
These  submarine  canyons  enhance 
upwelling  to  further  enrich  the 
productivity  of  coastal  waters. 

The  coastline  environments  include 
rocky  headlands,  seastacks  and  sea 
arches,  exposed  beaches,  protected 
bays,  and  extremely  diverse  and 
productive  tidepools.  Fourteen  rivers, 
which  originate  in  the  OljTiipic 
Mountains,  empty  into  the  study  area. 
The  Western  Washington  Outer  Coast  is 
one  of  the  few  regions  of  the  U.S. 
coastline  which  has  remained  rustic  and 
undeveloped.  The  high  wave  energy  and 
steep  rocky  cliffs  make  accessibility 
difficult  contributing  to  the  lack  of 
development  along  the  shoreline.  The 
abundance  of  offshore  rocks  and  islands 
creates  an  ideal  environment  for  a 
variety  of  seabirds  and  mammal 
populations. 

Flora  and  Fauna 

The  study  area  lies  within  the 
Columbia  biogeographical  province.  A 
variety  of  marine  algae  contribute 
significantly  to  the  foodweb  which 
supports  the  significant  fisheries,  bird 
and  mammal  populations.  Lush  plankton 
blooms  are  characteristic  of  the  northern 
temperate  region  and  occur  periodically 
in  the  summer  months.  Eelgrass  beds  are 
important  primary  producers,  serving  as 
a  food  source  and  substrate  for  birds 
and  intertidal  species.  The  tidepools 
which  form  around  the  seastacks  and 
rocky  outcrops  provide  an  ideal 
environment  for  the  extremely  complex 
community  of  intertidal  orgamsms. 

The  diverse  assemblages  of  algae  and 
marine  invertebrates  support 
commercially  and  ecologically  important 
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sp«>r.ip*  of  fish.  Salmon,  halibut. 
grnundHsh.  and  Rnfith.  ■•  «r«ll  ■■ 
numerous  ipe<:»e«  of  sheltflsh  are 
abundant  in  the  itudy  area 

Many  »p«K;iei  of  birda  mijirale  through 
or  permanentiy  reatda  along  the 
coatlline  of  the  study  area  Tatoosh 
Island.  Destruction  Island.  Quillayute 
Needles  and  Point  Grenville  serve  as 
nesting  and  breeding  grounds  for  a 
number  of  bird  species.  The  area 
supporls  the  primary  US.  nesting  area 
tind  the  highest  continental  population 
ticnsity  of  the  bald  eagle,  federally  listed 
as  endangered  under  the  Endangered 
Species  Act.  Other  birds  which  nest  and 
breed  in  the  study  area  include:  auklets. 
black  oystercatchers.  glaucous- winged 
K^ills.  pigeon  guillemonts.  sooty 
shearwaters,  three  species  of 
cormorants,  common  mums,  petrels, 
tufted  puffins,  peregrine  falcons 
|rf>(lt>rally  listed  as  endangered  and 
threatened),  osprey.  scoters,  and  grebes 

A  variety  of  marine  mammals  Inhabit 
the  offshore  rocks  and  islands  of  the 
study  area.  Tatoosh  Island  and  the 
islands  of  the  Quillayute  Needles  are 
used  ass  haul -out  for  northern  and 
California  sea  lioiia.  Destruction  Island. 
Pomt  (irenville.  and  areas  off  Cape 
Alava  house  hartxir  seals  and  are 
important  habitats  for  the  southern  sea 
otter,  federally  listed  as  threatened  Sea 
otters  have  been  transferred  and 
released  at  Point  Grenville  and  the 
popuUtion  has  successfully  extended 
north  nlong  the  coast.  A  variety  of 
I  etti(  fans  are  present  off  Washington 
throughout  the  year  The  grey  whale, 
federally  listed  as  threatened,  migrates 
ihrnujjh  the  region  annually 

Human  Uses 

The  wHters  of  the  study  area  are  used 
primarily  for  cummercial  flndian  and 
non  Indian)  and  recreational  fishing 
Tribal  ceremiinicil  and  subsistence 
fisheries,  ah  well  as  anuaculture  are  also 
dependent  on  the  waters  of  the  region. 
The  C)iympic  National  Park  borders  a 
l.irge  portion  of  the  study  area  along  the 
roast  Hiking  and  wilderness  camping 
Hre  permitted  along  the  Park's  shoreline 
t)f  the  estimated  3  5  million  annual 
visits  to  the  Park,  approximately  one 
third  are  visits  to  the  shoreline  The 
coastal  area  is  available  to  the  public 
for  marine  educational  and  scientific 
research  opportunities  I'niversity 
researchers  use  portions  of  the  study 
area  for  field  research  and  the  gathenn« 
of  baseline  data 

Four  Indian  Tnhal  sovemments.  The 
Makah.  Quileute.  Moh,  and  Quinault, 
live  along  (he  eastern  boundary  of  the 
study  area  These  tribes  harvest 
anadromous  fish  that  pass  through  their 
usual  and  accustomed  fishing  grounds 


These  tnbes  also  operate  ■  senes  of 
salmon  hatcheries,  some  of  which  are 
maintained  in  cooperation  with  the 
Washington  Department  of  Pleberles 
and  the  U.S.  Fish  and  Wildlife  Service. 
Extensive  arciiaeologlcal  work,  oriented 
toward  late  prehistoric  culture,  has  been 
conducted  within  the  study  area.  A 
major  excavation,  considered  to  be  one 
of  the  most  significant  in  North  America, 
was  conducted  near  Cape  Alava.  This 
excavation  began  In  the  later  1900"*  and 
spanned  approximately  10  years.  The 
archaeological  dig  uncov»red  a  village 
that  had  t«en  buried  400  years.  Ozette 
Historic  sites  are  found  along  the  coast 
of  the  Olympic  Peninsula,  and  a  record 
exists  of  shipwrecks  In  the  nearshore. 
Some  historic  sites  include:  Tatoosh 
Island  Lighthouse,  remains  of  WWII 
Army  bunkers  at  Shi  Shi  Beach,  and 
evidence  of  placer  mining. 

Commercial  vessels  sail  into  the  Strait 
of  luan  de  Fuca  to  enter  ports  along  the 
strait  and  in  Puget  Sound.  Cargo- 
carrying  vessels  traverse  the  western 
portion  of  the  study  area. 

Oil  and  gas  exploration  in  the  study 
area  is  being  considered  by  the  Minerals 
Management  Service  (MMS)  of  the  U.S. 
Department  of  Interior  In  April  of  1992. 
MMS  plans  to  conduct  Leas  •  Sale  #132 
for  offshore  oil  and  gas  exploration  and 
development  In  Federal  waters  off  the 
Washington  and  Oregon  coasts 
Proposed  Lease  Sale  #132  includes  a 
portion  of  the  study  area.  According  to 
present  MMS  plans  members  of  the  oil 
and  gas  industry  will  be  requested  to 
individual  their  level  of  Interest  In  Lease 
Sale  «132  in  November  of  1989.  If 
industry  representatives  indicates 
sufficient  interest.  MMS  plans  to 
pniceed  with  the  lease  sale  process 

Navigational  projects  (dredge  and 
spoil  disposal)  in  waters  adjacent  to  the 
study  area  are  maintained  by  the  U.S. 
Army  Corps  of  Engineers.  Seattle 
District  The  U.S.  Navy  conducts 
defense  operations  in  the  study  area, 
and  while  conducting  these  activities 
restricts  access  to  certain  parts  of  the 
study  area  including  the  islands  of 
Copahs.  Queets  (Sea  Uon  Rock). 
Washington  Coastal  Warning  Area. 
Submarine  Test  and  Trail  Areas  3  and  4, 
and  Cape  Flattery  Warning  Area. 

ExisUng  Protection  of  Manne  Resources 

Several  agencies  operate  programs  to 
protect  significant  resources  within  the 
W  estem  Washington  Outer  Coast  study 
area  and  to  provide  recreational  and 
interpretive  opportunities  The  Olympic 
•National  Park,  which  includes  much  of 
the  shoreline,  rain  forests  and 
mountains  of  the  Olympic  Peninsula,  is 
managed  by  the  National  Park  Service 
Commercial  and  recreational  fisheries 


are  managed  by  the  State  and  Federal 
fisheries  agencies.  The  U.S.  Coast  Guard 
is  responsible  for  vessel  traffic  within 
the  study  area. 

The  Park  has  been  dedicated  as  a 
World  Heritage  Site  end  as  s  Biosphere 
Reserve.  Most  of  the  rocky  islands 
within  the  study  area  are  divided  among 
three  National  Wildlife  Refuges 
(Quillayute  Needles.  Flattery,  and 
Copelis  Wildlife  Refuges)  and  are 
managed  by  the  US.  Fish  and  Wildlife 
Service.  All  three  refuges  (excluding 
[}e8truction  Island),  Washington  Island, 
the  coastal  area  bordering  the  Makah 
Tribe,  and  some  coastal  areas  within  the 
Quinault  reservation  are  designated  as 
wilderness  area. 

r/je  Designation  Process 

The  management  plan  to  be  prepared 
for  the  proposed  Sanctuary  will  specify 
the  goals  and  obiectives  of  Sanctuary 
designation  and  describe  programs  for 
resource  protection.  re8eart:h  and 
interpretation.  The  various 
administrative  and  regulatory 
alternatives  for  Sanctuary  management 
will  he  analyzed  in  the  environmental 
impact  statement 

Opportunities  for  public  participation 
in  NOAA's  development  of  an 
environmental  impact  statement  and 
management  plan  will  be  provided 
through  scoping  meeting,  solicitation  of 
comments  on  the  draft  environmental 
impact  statement/management  plan  and 
proposed  regulations,  and  public 
hearings. 

The  April  scoping  meetings  will 
identify  issues  regarding  the  designation 
of  the  Western  Washington  Outer  Coast 
National  Marine  Sanctuary  and  generate 
suggestions  for  resolving  them.  The 
following  are  examples  of  discussion 
topics:  (1)  Boundary  alternatives.  (2) 
management  alternatives.  (3)  resource 
protectioa  (4)  research  opportunities 
and  (5)  interpretive  opportunities 

Dated  March  a  19«e 
Tbocnas  |.  Maglnois, 

,\asistant  Adminiatraior  for  Ocean  Services 
and  OtoMlal  Zt>ne  Management 
|FR  Doc  86-5678  Filed  3-10-89;  8.45  atn] 
mujma  ceoi  mi»«»« 

Oc«w)  Salmon  FMMTtM  Off  the 
CoMts  of  WaeNngton,  Oregon,  ar>d 
Cellfoinie 

aocncy:  National  Manne  Fishenes 
Service  (.N'MFS),  NOAA,  Commerce. 
ACnOM:  Notice  of  availability  of  reports: 
notice  of  public  meetmgs  and  hearings. 


r.  The  Pacific  Fishery 
Management  Council  (Council)  has 


begun  its  annual  preseason  management 
process  for  the  1989  ocean  salmon 
fisheries.  As  required  by  the  1984 
framework  amendment  to  the  Fishery 
Management  Plan  for  Commercial  and 
Recreational  Salmon  Fisheries  off  the 
Coasts  of  Washington,  Oregon,  and 
California,  this  notice  announces:  (1) 
The  availability  of  Council  documents 
and  (2)  dates  and  locations  of  Council 
meetings  and  public  hearings  which 
comprise  the  complete  schedule  for 
determining  proposed  and  final  ocean 
salmon  management  measures  for  the 
1989  Hshing  season. 
DATES:  See  "SUPPLEMENTARY 
INFOMMATKM"  for  the  dates  of  the 
scheduled  meetings  and  public  hearings. 
For  the  public  hearings  being  held, 
written  comments  will  be  accepted  until 
March  30. 1989,  at  the  Council  office.  All 
pubUc  hearings  begin  at  7  p.m.  on  the 
dates  and  at  the  locations  specifled 
below. 

ADDRESS:  Send  written  comments  to 
Lawrence  Six.  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  Suite  420,  2000  SW.  First 
Avenue,  Portland,  OR  97201;  503-326- 
6352. 

FOR  FURTHER  INFORMATION  CONTACT 
Lawrence  Six  503-221-6352. 
SUPPLEMENTARY  INFORMATION:  Council 
meetings  are  open  to  the  public  and 
public  comment  on  pertinent  issues  is 
solicited  at  specific  times  during  the 
meetings.  Written  comments  may  be 
addressed  to  the  Council  office.  Further 
details  of  each  meeting  will  be  available 
in  Council  news  releases  and  the 
Federal  Register  or  by  contacting  the 
Council  office  directly. 

The  Council's  schedule  for 
development  of  ocean  salmon  fishery 
management  recommendations  for  the 
1989  season  follows: 

March  2, 1989 — Council  reports  which 
summarize  the  1988  salmon  season  and 
project  the  expected  salmon  stock 
abundance  for  1989  are  available  to  the 
public  from  the  Council  office. 

March  6-10, 1989— Council  and  its 
advisory  entities  meet  at  the  Clarion 
Hotel-San  Francisco  Airport  to  adopt 
1989  regulatory  options  for  public 
review.  On  March  6,  with  assistance 
from  the  Salmon  Technical  Team  (STT). 
the  Salmon  Advisory  Subpanel  (SAS) 
develops  coordinated  preliminary 
regulatory  options  for  the  1989  season. 
On  March  7,  working  from  the  SAS 
options  and  other  advisory,  tribal,  and 
public  input,  the  Council  formulates  up 
to  three  proposed  options  for  collation 
by  the  STT.  The  STT  and  staff  prepare  a 
draft  of  the  proposed  options  for  Council 
review  and  tentative  adoption  for  STT 


analysis  on  March  8.  On  March  10  the 
Council  reviews  its  advisors  analyses 
and  tribal  and  public  comment  on  the 
tentative  options  and  adopts  final  1989 
regulatory  options  for  public  hearing. 

March  16, 1989— Newsletter 
describing  proposed  management 
options  is  mailed  to  the  public  (includes 
options  and  condensed  summary  of 
biological  and  economic  impacts). 

March  24, 1989— The  STT  "Preseason 
Report  n,  Analysis  of  Proposed 
Regulatory  Options  for  1989  Ocean 
Salmon  Fisheries"  will  be  distributed 
with  the  Council  briefing  book. 

March  28-29. 1989— Public  hearings 
are  held  to  receive  comments  on  the 
proposed  1989  ocean  salmon  fishery 
management  options  adopted  by  the 
Council.  All  public  hearings  begin  at  7 
p.m.  on  the  dates  and  at  the  locations 
specified  below. 

March  28, 198ft— Thunderbird  Motor  Inn, 

North  and  South  Umpqua  Rooms,  1313 

North  Bayshore  Drive,  Coos  Bay, 

Oregon 
March  28, 1989— Seattle  Airport  Hilton, 

17620  Pacific  Highway  S..  Seattle, 

Washington 
March  28, 1989— Redwood  Acres 

Fairgrounds,  Eureka,  California 
March  29, 1989— Astoria  Middle  School, 

1100  Klaskanine  Avenue,  Astoria, 

Oregon 
March  29, 1989 — California  Department 

of  Fish  and  Game,  Resources  Building, 

Room  133, 1416  Ninth  Street. 

Sacramento,  California 

April  3-7, 1989 — Council  and  its 
advisory  entities  meet  at  the  Red  Lion 
Inn — Columbia  River,  Portland,  Oregon, 
to  adopt  final  1989  regulatory  measures. 
On  April  3,  with  assistance  from  the 
STT,  the  SAS  develops  its  final 
recommendations  for  the  1989  regulatory 
measures.  On  April  4,  working  from  the 
SAS  recommendations  and  other 
advisory,  tribal,  and  public  input,  the 
Council  tentatively  adopts  final  1989 
regulatory  measures  for  analysis  by  the 
STT  and  staff  economist.  On  April  6  the 
Council  reviews  its  advisor  analyses 
and  tribal  and  public  comment  and 
adopts  the  final  1989  regulatory 
measures. 

April  6-7, 1989— The  STT  completes 
drafting  of  "Preseason  Report  ID 
Analysis  of  Council  Adopted  Regulatory 
Measures  for  1989  Ocean  Salmon 
Fisheries." 

May  1, 1989 — Federal  ocean  salmon 
fishery  management  regulations 


implemented  and  "FVeseason  Report  III' 
available  for  distribution. 

Dated:  March  8. 1989. 
Richaid  H.  Schaefer, 

Director  of  Office  of  Fisheries.  Conservation 

and  Management  National  Marine  Fishenes 

Service. 

[FR  Doc.  89-^753  Filed  3-10-89;  8:45  am) 

SaUNO  COOC  M10-22-M 

COMMfTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
C«tain  Cotton  and  Man-Made  Fiber 
Tsxtita  Products  Produced  or 
Manufactured  In  Indonesia 

March  a  1989. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTTVE  DATE:  March  15. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-9480.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATK>N: 

Authority:  Execubve  Oder  11551  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  [7 
U.S.C  1854) 

The  current  limits  for  Categones  340. 
347/348  and  635  are  being  increased, 
variously,  for  swing  and  carryover 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  TanfT 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988).  Also 
see  53  FR  24477,  published  on  June  29. 
1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 


•  .i^Aji^ 
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only  in  tha  implementation  of  certain  of 
Its  proviiiuns. 
jamM  H  Babh, 

Chmrman.  Commitiit*  fur  iha  ImpieirmnlaUtin 
i'f  Tut  1110  Agr&»mtnt* 

Coa^ttaa  far  Am  '    |' "      oi  TaxlUa 

ApMOMOtS 

Manik  a.  I9M 

Oimmisiionnr  of  Cuitoraa. 
Dmpiirlwtinl  of  ihn  Trmitury. 
Wcu/iirrgton.  DC  Xa» 

l)«ar  Mr  Otmmiaaioaer  Thit  dlractiv* 
■  mands.  but  doaa  no<  canoal  the  dlractlva 
laauatl  to  ynu  on  |un«  24.  ItMW  by  iba 
(Ihalnnan.  Coininitt»«  for  th«  tmplitinmitaMon 
uf  Tsxilla  Agraatnanta  That  dlractlva 
concam*  Importa  of  certatn  cotton,  wool. 
man-aMda  (Ibar.  ailk  bland  and  other 
vi>1}atabla  flbar  laxtllaa  and  taxtlla  producta. 
producad  or  manufacturad  in  IndonaaU  and 
axportad  during  Iha  parted  which  bafian  on 
|uiy  1.  IWa  and  axterxla  through  }una  90. 
IHOH 

EfTectiva  on  March  IV  1000.  tha  diractlva  of 
luoa  M.  lUM  la  batn«  amaodad  to  Incraaaa 
tha  limita  for  cotton  and  maninada  flbar  In 
tha  followtnn  catsyortea  aa  provided  undar 
tha  provtaiona  of  tna  currant  bUalarai 
agraamanl  batwaan  tha  Covammania  of  the 
United  Stataa  and  Indunaaia 


Catagory-  Lavala  In 
Grtrop  I — 

J40 

M7/] 


hmit 


47S.aM  dosen. 
tBOJJTI  draan. 
lOELflTS  doaan. 


'  Tha  Umlta  han  not  baan  adlualad  to  account 
f<ir    any    laporta    avpotlad    aftar     |ua«     M.     IMa. 

Tha  CkxnmJttaa  (or  tha  Implemaotatlon  of 
Taxtlla  Ajtraemnnta  haa  determined  that 
theaa  actlona  fall  wUhln  tha  foreign  affair* 
excaptlon  to  the  rulemaking  provtalona  of  S 
use  Si3(a)(l). 
Sincerely. 

Innea  M  Babb. 

Chairman.  Commi'.Um  for  the  Implementation 

of  Taxt:l»  Agrnemitntt 

ire  Doc  ae-5708  nied  S-lO-ae:  8  45  ami 


AnwndnMnt  of  linpoft  uinits  fof 
Certain  Cotton.  Wool,  Man-Mad*  FtMr. 
Uk  Btond  wwl  OttMr  VagataM*  Rbar 
Taxtaaa  and  TaxtSa  Producta 
Produoad  or  Manufacturad  In  Macau 

March  «.  tMB. 

AOancr:  Committee  for  tha 

Implementatlun  of  Textile  Agreementa 

(CITA) 

ACnoac  laauing  a  directive  to  the 

Commmloner  of  Cuitomi  amending 

limit*. 

iirvcnvt  OATi:  March  15.  1089 
pom  PUMTTHan  wrowaiianoii  cowtact: 

Diana  S<.illii)ff.  International  Trade 


Specdaliit  OfHce  of  Textile*  and 
Apparal.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  atatua  of  lh«a«  ItmitJ.  refer  to  the 
Quota  Statu*  ReporU  potted  on  tha 
bulletin  board*  of  each  Cuatom*  port  or 
call  (202)  M3-6406.  For  information  on 
smbargoaa  and  quota  re-opamnga.  call 
(202)  377-3715. 

BUP^lAMDrrANY  MtKMMATKMC 

Autboritr  EUacutlva  Ordar  n  661  of  March 
).  1072.  aa  amandad.  aw:tMia  204  of  tha 

Agrtculturmi  Act  of  ISQO.  a*  amandad  (7 
use.  1864). 

Baaed  upon  the  implementation  of  the 
Hannonlxed  Commodity  Code  on 
January  1. 1960.  the  Government*  of  the 
United  States  and  Macau  agreed  to 
amend  the  current  bilateral  textile 
agreement  to  establish  a  designated 
consultation  level  for  Category  631  and 
to  increase  the  aggregate  and  Croup  I 
limits. 

A  copy  of  the  agrwement  i*  available 
from  the  Textiles  Division.  Bur«au  of 
Economic  and  Buatnes*  Affair*.  U.S. 
Department  of  State.  (202)  0*7-1906. 

A  de*crlption  of  the  textile  and 
apparel  categorie*  in  tsrma  of  FfTS 
number*  ia  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categone*  with  the  Harmonized  Tar.fT 
Schedule  of  the  United  State*  (*ee 
Faderal  Register  notice  53  FR  44937. 
published  on  November  7,  1968).  Alao 
see  53  FR  51297.  published  on  December 
21,  1988. 


lamaa  H.  Babb, 

Chairman.  Committae  for  the  Implementation 
of  Textile  Agreements. 


12HD0  tlmil  ■ 

Calagoir 

200-2.m  3(X>-3Ba 
40O-4M.  a00-«70 
and  800-808,  as  a 

7ft.5aaa24  square 
meters 

equivalent. 

group. 
Croup  L 

200-230.  300-388 
800-870  and  800- 

73.758.877  square 
meters 

880  at  a  group 
Subie^l  in  Croup  1: 
831- -. 

equivalent 
..  23U8e  doxen 

pair*. 
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'  TW  luaila  have  nol  baan  adtuated  to  account 
fur  any  Imparti  axpnrtad  after  Dacamber  31.  100*. 

The  Committee  for  the  Implementation  of 
Textile  Agreatnent*  ha*  determined  that 
thasa  actlona  tall  within  tha  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.CS&S<aKl). 
Sincerely. 

lama*  H.  Babb. 

Chairman.  Committee  for  the  Implementation 

of  Textile  .\greementa 

(FR  Doc.  88-S707  Filed  3-10-80:  8:45  an] 


DEPAfrnHENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Fadaral  AcquiaMon  Raguiatton  (FAR); 
Information  ColactSon  lindar  0MB 


:  Department  of  Defense 
(DOD),  General  Service*  Administration 
(GSA),  and  National  Aeronautic*  and 
Space  Administration  (NASA). 
Acnotc  Notice. 


riMiiiltlaa  for  Iha  ImplaaaaaUtiaa  of  Taxtila         ■uantAJnr. 


March  8.  1<n8 
Commlaalonar  of  Cuatoma. 
Department  of  the  Treaiury. 
Wathwgton.  DCXHS. 

Daar  Mr  Commisaioner  Thia  directive 
amerula.  but  do«*  not  cancel  tha  diracUva 
laaued  to  you  on  Dacamber  10.  1988  by  tha 
Chairman.  Committaa  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concema  imports  of  certain  cotton.  wo<j1. 
man  made  fiber,  aitk  blend  and  other 
vegetable  fiber  textilea  and  textile  producta. 
produced  or  manufactured  in  Macau  and 
•■x ported  during  the  period  which  began  on 
(anuary  1.  1088  and  extends  through 
December  31.  1088. 

Effective  on  March  IS,  1988.  the  dlractiv*  of 
Dftcenibar  18,  1088  la  being  amended  to 
inireaae  the  llmlli  for  tha  following 
categiini-a 


Under  the  provision*  of  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  ha*  *ubmitted  to  the  Office 
of  Management  and  Budget  (0MB)  a 
request  to  review  and  approve  a 
reviaion  of  a  currently  approved 
information  collection  pertaining  to  SF 
28.  Affidavit  of  Individual  Surety. 
Aoonass:  Send  comment*  to  Ms 
Eyvette  Flynn.  FAR  Desk  Officer,  Room 
3235.  NEOB,  Washington.  DC  20503. 
Fon  njirr>«ii  wiFOwauTww  contact-. 
Mr  Edward  Loeb.  Office  of  Federal 
Acquisition  and  Regulatory  Policy,  (202) 
523-3847. 


■iirrimaiiTBnT  airoi— ahon; 

a.  Purpose:  The  Affidavit  of  Individual 
Surety  (Standard  Form  (SF)  28)  will  be 
used  by  all  executive  agencies  including 
the  Department  of  Defense,  to  obtain 


infennatim  from  individuals  wishing  to 
sarva  at  auretics  of  Govenunent  bonds. 
In  ariar  to  qaalify  as  a  soiety  on  a 
Government  bond,  the  individual  must 
show  a  net  worth  aot  less  than  the  penal 
anoaat  of  tba  bond  on  tha  SF  2a  It  is  an 
elective  deciaion  on  the  part  of  the 
maker  to  use  individual  sureties  instead 
of  other  available  sources  of  surety  or 
sureties  for  Government  bonds.  We  are 
not  aware  If  other  format  exists  for  the 
collection  of  this  information.  The 
information  on  SF  28  will  be  used  to 
assist  the  contracting  officer  in 
determining  tlie  acceptability  of 
individuals  proposed  as  snreties. 

b.  Anntial reporting  burden:  The 
annual  reporting  binden  is  estimated  as 
follows:  Respendants,  500:  responses  per 
respondent.  1.43;  hours  per  re^wnse,  .4; 
and  total  burden  hours.  286. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS),  Room  4041. 
Washington.  DC  20405,  telephone  (202) 
52^-4755.  Please  dte  OMB  Control  No. 
9000-axn.  SF  28,  Affidavit  of  Individual 
Surety. 

Dated  March  S,  1908. 
Maijaral  A.  WBBa^ 
FAR  Secretariat 
|FR  Dm.  ao-fieaa  Fied  3-10-8B:  8:45  an] 


DELAWARE  RIVER  BASIN 
COMMISSION 

Maatmg  and  PuMe  Hawlnga 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
conduct  a  series  of  hearings  on  March  20 
and  March  21. 1989.  These  hearings 
concern  a  proposed  amendment  to  the 
Comprehensive  Plan  and  Water  Code 
relating  to  water  conservation 
performance  standards  for  plumbing 
fixtures  and  fittings;  a  possible  drought 
emergency  declaration;  and  applications 
for  project  approvals. 

The  subject  of  the  March  20, 1989 
hearing  will  be  a*  follows: 

Proposed  Amendment  to 
Comprehensive  Plan  and  Water  Code  of 
the  Delaware  River  Basin  Relating  to 
Water  Conservation  I^rfonnance 
Standards  for  Plumbing  Fixtures  and 
Fittings.  Notice  was  given  in  the 
February  6. 1989  FedCTal  Ragister.  Vol. 
54.  No.  23.  page  563a  that  the 
Commission  would  bold  a  public  hearing 
on  March  20. 1989  to  receive  comments 
on  proposed  amendments  to  the 
Comprehensive  Plan  and  Water  Code  in 
relation  to  water  conservation 
performance  standard*  for  plumbing 


fixtures  and  fittings.  The  proposed 
amendment  woold  revise  a  rule  adopted 
by  the  Commission  on  January  13, 1968. 
That  rule.  Resdation  No.  88-2. 
established  Basinwide  water 
conservation  performance  standards  for 
plumbing  fixtures  and  fittings  installed 
in  new  construction  and  renovation.  The 
regulation  required  that  all  water 
conservation  performance  standards  for 
plmnbing  fixtures  and  fittings  adopted 
by  the  four  Basin  States  or  political 
subdivisttnis  witi^  the  Basin  comply 
with  specified  minifnnm  standards  for 
sink  and  lavatory  faucets,  shower 
heads,  water  closets,  urinals  and 
associated  flushing  mechanisms. 
Compliance  dates  were  specified  as 
were  certain  specialized  fixtures  and 
fittings  iHJt  covered  by  the  regulation. 
The  regulation  also  required 
certification  by  manufacturers  that  their 
plumbing  fixtures  and  fittings  comply 
with  the  water  conservation 
performance  standards.  In  addition. 
Pennsylvania  political  subdivisions  or 
their  agencies  seeking  Commission 
permit  approval  or  renewal  must 
document  that  water  conservation 
performance  regulations  consistent  with 
the  adopted  standards  have  been 
adopted  within  their  area  of  jurisdiction. 
Finally,  periodic  review  of  the 
performance  standards  was  also 
required  to  allow  for  incorporation  of 
more  stringent  wat^  conservation 
performance  standards  as  technology 
advances. 

Subsection  2.1.5(4)  of  the  regulation 
required  the  Executive  Director  to 
conduct  an  initial  review  of  the  standard 
within  a  year  to  consider  modification  of 
the  current  standard  for  water  closets  (a 
maximum  of  3.5  gallons  per  flush]  to 
require  low  consumption  water  closets 
(a  maximum  of  1.6  gallons  per  flush) 
effective  January  1. 1990.  A  summary 
report  documenting  the  results  of  this 
review  was  submitted  to  the 
Commission  in  January  1989.  Based 
upon  this  review,  the  Commission  is 
now  proposing  that  the  regulation  be 
revised  to  require  low  consumption 
water  closets  effective  January  1, 1991. 
The  proposal  would  also  require  that  all 
water  conservation  perfcHmance 
standards  for  plumbing  fixtures  and 
fittings  adopted  by  the  Basin  States  or 
political  subdivisions  within  the  Basin 
comply  with  the  low  cemsumption  water 
closet  requirement  by  January  1, 1991.  In 
addition,  the  proposal  would  modify  the 
sdiedule  for  state  or  local  compUance 
virith  the  performance  standards  in  the 
Commonwealth  of  Pennsylvania  which 
does  not  yet  have  statewide 
performance  standards  for  plumbing 
fixtures  and  fittings.  The  other  Basin 


States  already  have  statewide 
standard*. 

Accordingly,  the  proposal  encourages 
the  Commonwealth  of  Pennsylvania  to 
adopt  water  conservation  performance 
standards  for  plumbing  fixtures  and 
fittings  which  comply  with  the 
Commission's  standards  by  January  1, 
1991.  In  the  absence  of  Pennsylvania 
standards,  the  proposal  would  require 
the  Commission  to  notify  all 
municipalities  within  the  Pennsylvania 
portion  of  the  Basin  of  the  requirement 
to  adopt  and  enforce  local  regulations 
which  comply  with  the  Commission 
standards.  Upon  such  notification  by  the 
Commission,  municipalities  would  have 
one  year  to  adopt  local  regulations. 

The  public  hearing  is  scheduled  for 
Monday.  March  20, 1980.  A  presentation 
on  the  proposed  rule  revision  will  begin 
at  1:30  p.m  and  will  be  followed  at  2.-00 
p.m.  by  the  first  of  the  day's  two  heanng 
sessions.  The  second  and  final  bearing 
session  will  begin  at  7iXi  p.m.  Wntten 
comments  received  or  postmarked  by 
April  24. 1989  will  be  included  in  the 
hearing  record. 

Written  comments  should  be 
submitted  to  Susan  M.  Weisman. 
Delaware  River  Basin  Commission.  P.O. 
Box  7360.  West  Trenton.  New  Jersey 
08628. 

The  pubhc  hearing  will  be  held  at  the 
Hohday  Inn  King  of  Prussia.  260 
Goddard  Boulevard,  King  of  Prussia. 
Pennsylvania. 

The  Commission  will  also  hold  a 
public  hearing  on  Tuesday,  March  21, 
1989  beginning  at  1:30  p.m.  at  the 
Holiday  Inn,  2B0  Goddard  Boulevard. 
King  of  Prussia,  Pennsylvania.  The 
hearing  will  be  pari  of  the  Commission's 
regular  business  meeting  which  is  open 
to  the  pubUc. 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  about 
IIKX)  a.m.  at  the  same  location.  Topics 
scheduled  for  discussion  at  the 
conference  session  include  status 
reports  on  the  Upper  Delaware  Ice  Jam 
Project  the  Delaware  River  Striped  Bass 
Restoration  Pro-am  and  Proposed 
Amendment  of  Compact  Reservation, 
section  15.1(b)  to  Fund  F.  E.  Walter 
Modifications. 

The  subjects  of  the  1:30  p.m.  hearing 
will  be  as  follows: 

Possible  Drought  Emwgency  Dadaration 

Section  10.4  erf  the  Delaware  River 
Basin  Compact  provides  that  in  the 
event  of  a  drought  or  other  condition 
which  may  cause  an  actual  and 
immediate  shortage  of  available  water 
supply  within  the  Basin,  or  within  any 
part  thereof  the  Commission  may,  after 
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public  hearing,  determine  and  delineale 
(he  area  of  such  ihortago  and  declare  a 
water  jupply  emergency  therein  Fur  the 
duration  iif  iuch  emergency,  the 
Commitaion  could  limit  the  extent  to 
which  water  uiera  may  divert  or 
withdraw  water  for  any  purpose  The 
Commisaion  is  conaidenng  whether 
current  and  developing  conditlona  of 
water  lupply  and  demand  require  the 
declaration  of  a  water  lupply 
emergency 

The  purpoae  of  this  hearing  is  to 
permit  the  public  to  comment  on  these 
matter*  and  to  make  suggestion!  or 
recommendation*  concerning  possible 
Commission  actions  The  Commission 
will  consider  possible  drtiught  actions 
following  the  hearing 

Appilcabotu  for  Approval  of  tba 
FoUowtng  Pro|«cU  PunuanI  to  Article 
lOJ.  Arbcla  11  and/or  SMtkm  SJ  of  tha 
Compact 

1    Warwick  Township  Water  fi'  S*'W(>r 
Autbonty    O-flS-aOC/'  An  application 
for  approval  of  a  ground  water 
withdrawal  project  to  supply  up  to  3  72 
million  gallons  (mg)/30  days  of  water  to 
the  applicant's  Meyer-Walker  Tract 
from  new  Well  No  3,  and  to  limit 
withdrawal  from  at!  wells  to  8.4  mg/30 
days  Well  No.  3  Is  located  1000  feet  east 
southeast  of  the  interaectlon  of  Turkey 
Trot  and  Land  Roada.  Well  No*  2.  5  and 
8  will  b«  included  in  this  docket.  The 
proiect  Is  located  in  Warwick  Township. 
Buck*  County,  and  is  located  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area 

2.  l^hman  Pike  Development 
Corporation     D~88-~80.  An  application 
to  expand  a  0.1  million  gallon  per  day 
(mgd)  sewage  treatment  plant  to  proce** 
a  deaign  How  of  0.8  mgd.  The  plant  1* 
located  at  the  Saw  Creek/Winona 
development  In  •outhem  Lehman 
Townanip,  Pike  County.  Pennsylvania 
The  two-pha*e  project  I*  designed  to 
*erve  the  build-out  population  of  7,500 
people  The  exl*tlng  treatment  plant 
unit*  will  be  converted  to  iludge  holding 
tank*.  The  proposed  plant  will  include 
six  saquenclng  batch  reactor  units  that 
are  designed  lor  combined  cart)on 
oxidation  and  nitrification.  The  plant 
effluent  will  continue  to  be  discharged 
(o  Saw  Creek  through  the  existing 
outfall.  Tha  discharge  point  is  less  than 
0.2  mile  upstream  from  the  Delaware 
Water  Gap  National  Recreation  Area, 
which  was  included  in  the 
Comprahenslve  Plan  by  Docket  No  D- 
87-66  CP 

3  Pmecreat  Development  Corporation 
D-S9-4.  An  application  to  construct  a  0  5 
mgd  sewage  treatment  plant  to  serve  the 
Plnecrest/ Locust  Lake*  Re*ort  located 
In  Tobyhanna  Townahip.  Monroe 


County.  Penn*ylvania  The  plant  will  be 
conatructed  in  three  phase*  (Pha*e  I.  0.2 
mgd;  Pha*€  U.  0.4  mgd.  Phase  III.  0.5 
mgd)  to  ultimately  serve  an  equivalent 
population  of  5.000  person*  The 
applicant  propose*  to  construct  a 
sequencing  batch  reactor  proce**  which 
feature*  carbon  oxidation  and 
nitrification.  Treatment  plant  effluent 
will  be  di*charged  to  the  headwater*  of 
Beaver  Creek,  which  i*  a  tributary  of 
Upper  Tunihannock  Creek. 

Document*  relating  to  these 
application*  may  be  examined  at  the 
Comml**ion*  office*  Preliminary 
docket*  are  available  in  *ingle  cople* 
upon  reque*t.  Pleaae  contact  G«orge  C. 
Ella*  concerning  docket-related 
inquirle*. 

Persons  wishing  to  testify  at  the 
March  20  or  March  21.  1988  hearing*  are 
r«que*ted  to  r«gl*ter  with  the  Secretary 
prior  to  the  hearing. 
SumbM.  Waiaman. 
S^iretary 
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800-547-6046  for  Washington,  Idaho. 
Montana,  Utah,  Nevada,  Wyoming,  and 
California.  Information  may  also  be 
obtained  from; 
Mr  George  Gwinnutt.  Lower  Columbia 

Ar«a  Manager.  Room  243, 1500  Plaza 

Building,  1500  NE.  Irving  Street. 
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97401.  503-687-6952. 
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3060. 
Mr  Ronald  IC  Rodewald,  Wenatchee 

District  Manager.  Room  307.  301 
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Washington  9810"  206-442-413a 
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Mr  Thomas  H.  Blankenship.  Boise 

District  Manager.  Room  376,  Federal 

Building.  550  W.  Fort  Street  Boise. 
Idaho  83724.  208-34-9137. 
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r  Bonneville  is  releasing  its 
Amended  MCS  Surcharge  Policy 
Extension  (Policy).  The  Policy  is  a 
•lightly  modified  version  of  Bonneville's 
Policy  Extension  adopted  November  9, 
1968.  When  the  Policy  was  adopted. 
Bonneville  requested  public  comment  on 
two  proposed  amendments  to  that 
Policy  One  public  comment  was 
received.  However,  it  wa*  not  related  to 
either  of  the  two  proposed  amendment*. 
Boruievllle  i*  now  releasing  an  amended 
Policy  which  contain*  the  two  proposed 
amendments.  This  amended  Policy 
supersedes  all  other  versions  of  the 
Policy. 

DATK  The  Policy  is  effective 
immediately 

ran  fuhthbi  immmmution  comtact 
Mr  Robert  Procter  at  503-230-3961.  or 
call  Bonneville's  Public  Involvement 
office  Telephone  numbers,  voice/TTY. 
for  the  Public  Involvement  office  are: 
503-230-3478  in  Portland;  toll  free  800- 
452-8429  for  Oregon  outside  of  Portland; 
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L  BMic^tMBd  of  Policy 

A.  Introduction 

The  Swcharge  Policy  is  a  response  to 
recommendations  made  by  the 
Nortbwest  Power  Planning  Council 
(Council)  in  iU  1986  Northwest 
Conservation  and  Electrical  Power  Plan 
(Plan)  Ksd  it*  Model  Conservation 
Standards  (MCS)  for  New  Residential 
and  Commercial  Constructian  of  March 
26, 1987  (Flan  Amendment).  The  purpose 
of  this  Policy  is  to  encourage  utilities  to 
ackieve  adchtional  electrical  savings 
through  improved  residential  and 
commcfdal  building  construction  which 
can  ultimately  result  in  region-wide 
adoption  of  the  Council's  MCS  in 
building  codes.  There  are  two  additional 
policy  objectives:  (1)  To  identify  the 
criteria  that  will  be  used  to  evaluate  a 
utiUty's  proposed  approach  to  achieving 
MCS  level  electrical  savings;  and  (2)  to 
identify  the  method  for  calculating  and 
collecting  a  sorchaise. 

As  the  Council  states  in  its  Han 
Amendment  "By  the  end  of  1988.  the 
Council  expects  the  region  to  achieve 
residential  sector  savings  eqtuvalent  to 
at  least  85  peitxnt  of  those  that  would 
be  achieved  with  fall  implementation  of 
the  MCS."  One  long-nm  goal  is  to 
achieve  MCS  level  savings  through  code 
adoption. 

B.  Statutory  Direction 

Section  4<eK3)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Act)  provides  for  the 
development  of  MCS  as  part  of  the 
Council's  Plan.  The  standards,  as 
described  in  section  4(0(1)  of  the  Act 
are  to  include  standards  applicable  to 
new  and  existing  structures  and  to 
utility  and  govemmoit  conservation 
programs.  Such  standards  should  reflect 
geographic  and  climatic  differences  and 
produce  all  power  savings  that  are  cost 
effective  for  the  region  and 
economically  feasible  for  consumers. 

Section  4(f)(2)  of  the  Act  provides  that 
the  Council  may  recommend  to  the 
Bonneville  Administrator  the  imposition 
of  a  surcharge  on  customers  of  the 
Administrator  for  those  portions  of  their 
loads  within  the  region  that  are  within 
States  or  political  subdivisions  which 
have  not  or  on  the  Administrator'* 


customers  which  have  not  implemented 
the  standards  or  other  conaervation 
measures  that  the  Admiustrator 
determines  achieve  energy  savings 
comparable  to  the  standards.  Finally, 
section  4(e)(3)(G]  of  the  Act  mandates 
that  the  Couiu^  develop  a  methodology 
for  calculating  the  surcharge. 

n.  Past  and  Present  Surchaige  Policy 
Development  Efforts 

Part  A  of  this  section  summarizes  past 
MCS  and  surcharge  actions  undertaken 
by  the  CoimciL  Part  B  summarizes 
Bonneville's  past  surcharge-related 
activities.  Part  C  describes  the  Council's 
1987  surcharge  recommendation  as 
contained  in  its  I^an  Amendment  of 
January  30, 1987. 

A.  Council  Activities  to  Date 

On  April  27. 1983.  the  Council  adopted 
its  first  Plan.  As  reqtilred  by  the  Act  the 
Council's  1963  Plan  contained  MCS  for 
newly  constructed  residential  and 
commercial  buildings  and  for  conversion 
of  existing  residential  and  commercial 
buildings  to  electric  space  heating  and 
condHioning. 

In  the  1983  Two- Year  Action  Plan 
(chapter  10  of  the  1983  Plan),  the  Council 
identified  tasks  to  be  undertaken  by 
Bonneville,  the  Council,  and  other 
regional  entities.  That  Plan  mandated 
that  Bonneville  inciade  in  its  surcharge 
policy  a  consistent  procedure  for 
certifying  comphance  writh  MCS  and  a 
procedure  for  reviewing  and  evaluating 
alternative  plans. 

In  accordance  with  the  1963  Plan, 
State  governments,  local  governments, 
or  utilities  were  to  adc^  and  enforce  the 
MCS  as  building  codes  or  utihty  service 
standards  by  January  1, 1986.  Where 
such  standards  were  not  adopted,  an 
alternative  plan  to  achieve  comparable 
savings  should  have  been  in  place  by 
January  1, 1986.  Where  neither  action 
had  occurred,  the  Council  recommended 
that  the  Administrator  impose  a 
surcharge. 

The  Council  voted  on  October  31, 
1984.  to  adopt  an  amendment  which 
simplified  the  surcharge  calculation.  The 
Council  recommended  that  a  10-percent 
surcharge  be  levied  on  the  customer's 
power  bill  for  that  portion  of  its  loads 
which  were  not  complying  with  the 
standard. 

On  July  26, 1985.  the  Council  proposed 
to  enter  rulemaking  to  amend  the  MCS. 
On  December  4. 1985,  the  Council  voted 
to  amend  that  portion  of  the  1983  Plan 
dealing  with  MCS.  The  amended  MCS 
thermal  performance  levels  for  both  new 
residential  and  new  commercial 
buildings  were  equivalent  to  the  MCS 
set  forth  and  amended  by  the  Council  in 
its  1983  Plan.  The  Council  also 


recommended  that  Bonneville  develop  a 
surcharge  policy  based  on  MCS 
implementation  and  performance. 

In  the  1986  Action  Plaa  the  Council 
identified  specific  actions  that 
Bonneville  should  take  towards  region- 
wide  implementation  of  the  MCS. 
Bonneville  was  to:  (1)  Have  utihtie* 
submit  to  Bonneville  a  plan  declaring 
how  they  intended  to  comply  with  the 
MCS,  (2)  design  a  process  to  collect 
utility-specific  data  on  the  savings  that 
would  be  achieved  if  all  buildings  were 
constructed  to  MCS  levels,  (3)  continue 
Jevelopment  and  implementation  of  a 
procedure  to  measure  compliance  **nfh 
the  MCS.  (4)  review  alternative  plans  for 
achieving  compliance  with  the  MCS. and 
(5)  develop  a  new  surcharge  policy. 

On  November  20. 198a  the  Council 
proposed  to  enter  further  rulemaking  to 
amend  part  of  its  1986  Plan  deahng  with 
MCS  and  the  surchar^ge.  After  public 
comment  the  Plan  amendment  was 
published  on  January  sa  1987.  Notice  of 
the  Han  Amendment  which  included 
the  Council's  1987  MCS.  was  published 
in  the  Federal  Register  on  March  26. 
1987  (52  FR  9738). 

B.  Bonneville  Activities  to  Date 

Bonneville  began  the  development  of 
a  surcharge  policy  in  early  1984  through 
a  series  of  informal  meetings  with  State 
government  local  government  utility, 
and  Council  representatives.  Bonneville 
staff  informally  discussed  the  various 
issues  that  might  surround  the 
development  of  a  policy  to  implement 
the  Council  recommendation  to  impose 
a  surcharge.  These  informal  discussions 
formed  the  basis  of  a  Federal  Renter 
Notice  of  Intent  to  Develop  a  Policy  to 
Implement  the  Council  Recommended 
Conservation  Surcharge.  The  notice  (49 
FR  3489L  September  4, 1984)  was  mailed 
to  the  public  on  August  28, 1984. 

Bonneville  elected  to  delay 
publication  of  a  proposed  policy  until 
after  final  Council  action  on  amendment 
of  the  surcharge  methodology.  Public 
review  and  comment  on  the  proposed 
policy  took  place  between  March  13. 
1985,  and  May  17, 1985. 

Bonneville  suspended  action  on  the 
surcharge  policy  when  the  Council 
entered  rulemaking  to  amend  the  MCS 
in  the  summer  of  1965.  After  the  Council 
amended  its  MCS  recommendation  in 
December  1985,  Bonneville  developed  a 
revised  proposed  policy  and  received 
public  comment  on  that  proposal  during 
July  and  August  1986. 

As  part  of  the  Administrator  * 
decision  on  whether  to  finalize  the 
revised  proposed  surcharge  policy. 
Bonneville  undertook  an  analysis  of  the 
cost-efTectiveness  and  consumer 
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aconomic  feasibility  of  the  MCS 
contained  In  the  Council'i  1966  Plan. 
Bonneville  concluded  that  aome  of  the 
recommended  measures  wore  not  cost 
effective,  and  on  December  19.  1966. 
Bonneville  s  MCS  findings  were 
published 

Based  in  pari  on  that  analysis,  the 
Council  entered  rulemaking  to  amend  its 
MCS  and  surcharge  recommendations 
In  turn.  Bonneville  suspended  the 
development  of  a  final  surcharge  policy 
Following  publication  of  the  Council's 
Plan  Amendment  on  [anuary  30.  1987, 
Ek)nnevllle  undertook  a  second  revision 
of  the  propoaed  surcharge  policy 

On  May  26.  1987.  Bonneville  released 
Its  proposed  surcharge  policy  for  public 
comment.  The  comment  period  cloaed 
on  |uly  15,  1987  During  the  comment 
peruKl  there  was  one  public  meeting 
which  was  held  on  [une  22.  1987  A 
number  of  changes  were  made  in  the 
proposed  version  of  that  ptilicy  based 
on  the  public  comment  received.  That 
policy,  entitled  "Model  Conservation 
Standards  Surcharge  Policy.'  was 
Bonneville  s  response  to  Council 
recommendations  to  develop  a 
sun;harge  policy 

In  response  to  the  1988  Policy  utilities 
submitted  plana  for  the  residential  and 
commercial  sectors  within  their  service 
areas  Those  plans  covered  calendar 
year  1988  With  the  adoption  of  a  Policy 
extension  on  November  10.  1988, 
Bonneville  alsu  announced  proposed 
amendments  to  the  Policy  to  allow  for 
public  comment  on  several  issues  which 
arose  during  comment  on  the  Policy 
extension  Public  comment  on  the 
prt)posed  amendments  closed  on 
December  10,  1968  While  one  public 
( omment  was  received,  it  did  not 
address  the  propoaed  amendments 
Bonneville  is  now  publishing  an 
amended  Polu  y  which  adopts  the  two 
proposed  amendments 

C  Ciuncil  I  jus:" Surcharg« 
Htft  inrmfndalinn 

The  (xiunclls  Plan  Amendment  of 
jiinuary  3().  1987   made  several  major 
changes  to  its  1988  Plan  The  most 
significant  change  in  the  surcharge 
recommendation  was  a  move  away  from 
a  performance  based  surc.harge  where 
utilities  could  face  a  suniiarge  if  their 
performance  was  potir  relative  to  the 
performance  of  other  utilities  A 
summary  of  the  Ckiuncils  1987  surcharge 
recommendation  appears  below 

1   Rett  Jentml  Sun  hantt* 
Rfi  iimmnndction  The  Council 
recommended  that  a  10  perieoi 
surcharge  be  imposed  on  utilities  whii  h 
do  not  submit,  by  a  deaillme  set  by 
Bonneville  (1|  An  initial  piitn  for 
implementation  of  the  Bimneville/Utility 


Residential  MCS  Program;  (2)  ■  plan  for 
implemsntation  of  in  alternative 
program  which  is  approved  by 
Bonneville  as  being  equivalent:  or  (3)  a 
declaretion.  approved  by  Bonneville, 
that  the  MCS  for  residential  buildings 
will  be  met  by  building  codes.  This 
surcharge  would  continue  in  effect  until 
a  utility  has  filed  an  initial  plan  and  has 
obtained  the  necessary  Bonneville 
approvals. 

2.  Commercial  Surcharge 
Recommendation  The  Council 
recommended  that  a  10  percent 
surcharge  b«  Imposed  on  utilities  which 
do  not  submit,  by  a  date  set  by 
Bonneville:  (1)  An  initial  plan  for 
implementation  of  the  Bonneville /Utility 
Commercial  MCS  Program;  (2)  a  plan  for 
implementation  of  an  alternative 
program  which  is  approved  by 
Bonneville  as  equivalent  to  the 
BonneviUe/utility  MCS  Program,  or  (3)  a 
declaration,  approved  by  Bonneville, 
that  the  MCS  for  commercial  buildings 
will  be  met  by  building  codes  at  the 
MCS  levels.  The  Council  recommended 
that  the  surcharge  continue  in  effect 
until  a  utility  has  Tiled  an  initial  plan 
and  has  obtained  the  necessary 
B<jnnevllle  approvals 

3.  Conversion  Surcharf(e 
Recommendation  The  Council's  MCS 
for  residential  and  commercial  buildings 
converting  to  electric  space  heating/ 
conditioning  stated  that  State  or  local 
governments  or  utilities  should  take 
actions  through  codes  and/or 
alternative  programs  to  achieve  electnc 
power  savings  from  buildings  which 
convert  to  electnc  space  heating/ 
conditioning  The  savings  should  be 
comparable  to  those  savings  that  would 
be  achieved  if  each  building  converting 
to  electnc  space  heating/conditioning 
were  upgraded  to  include  all  cost- 
effective  electncity  conservation 
measures  The  Council  recommended 
this  conversion  standard,  but  did  not 
rei.ommend  that  a  surcharge  be  imposed 
for  failure  to  adopt  the  standard. 

4.  Combined  Commercial,  Residential 
Code  One  provision  of  the  Plan 
amendment  allowed  for  a  combined 
residential /commercial  MCS  strategy  by 
a  utility  This  approach  allowed  for  less 
than  MCS  program  savings  to  be 
achieved  in  one  sector  as  long  as  the 
shortfall  Is  recouped  in  the  other  sector 
This  alternative  was  to  be  applicable 
only  to  the  submission  of  alternative 
codes  or  utility  service  standards. 

5  Exemptions.  The  Council  has 
determined  that  no  exemptions  are 
needed  at  this  time 

8  Federal  Uxids  and  Cenenc  MCS 
The  counal  did  not  make  any  surcharge 
recommendation  m  these  aretis 


ni.  SurdMije  Poticy 

Section  1:  DefiniLona 

A.  Administrator^— AdrainitlnXoi  of 
the  Bonneville  Power  Administration  or 
the  Administrator's  designated 
representative. 

B.  Alternative  Code — Codes 
implemented  In  the  residential  and 
commercial  sectors  which.  In  aggregate, 
achieve  total  electrical  savings  at  least 
as  large  as  would  have  been  expected 
had  the  Council's  illustrative  MCS  been 
implemented  in  the  residential  and 
commercial  •ector*.  The  Council's 
illustrative  MCS  are  contained  in  the 
Council  s  Plan  Amendment  (52  FR  9738, 
March  2ft,  1967). 

C.  Alternative  Utility  Plart— Any  plan 
which  either  partially  or  wholly  relies  on 
an  approach  to  conservation  savings 
discussed  in  Appendices  2.  4,  5,  8,  or  7  of 
this  Policy. 

D.  Alternative  Utility  Program — For 
the  residential  sector,  a  utility  operated 
MCS  support  program  designed  to 
achieve  at  least  the  same  level  of  total 
expected  electrical  savings,  while 
complying  *vith  the  Indoor  Air  Quality 
(LAQ)  and  ventilation  goals,  of 
Bonneville's  Super  GOOD  CENTS 
program.  For  the  commercial  sector,  a 
utility  MCS  support  program  designed  to 
promote  at  least  the  same  MCS 
measures  as  contained  In  the  Council's 
commercial  MCS  of  March  28, 1987.  and 
providing  comparable  design  assistance 
services  as  contained  in  the  Bonneville/ 
Utility  MCS  support  program  as  of  the 
effective  date  of  this  Policy. 

E.  Customer — For  purposes  of  this 
policy,  a  utility  existing  in  the  Pacific 
Northwest  region  which  purchases  firm 
power  from  Bonneville  under  a  utility 
Metered  or  Computed  Requirements 
Contract,  or  a  utility  which  purchases 
firm  capacity  under  a  pre-Act  contract, 
or  a  utility  which  participates  In  the 
Residential  Purchase  and  Sales 
Agreement/Exchange  Transmission 
Credit  Agreement,  as  an  active 
exchanger  or  deemer. 

F.  Equivalent  Code— In  either  the 
residential  or  commercial  sectors,  a 
code  which  Is  designed  to  achieve 
(within  5  percent)  the  level  of  total 
electncal  savings  that  would  have  been 
achieved  if  that  jurisdiction  had  adopted 
the  Council's  MCS  for  that  sector 

G  Jurisdiction — For  purposes  of  this 
Policy,  any  unit  of  government  including 
Indian  Tnbes,  State  and  local 
governments,  and  municipal 
corporations 

H  Region— Vht  Pacific  Northwest 
Region,  region,  or  regional  means  the 
area  consisting  of  Orgeon.  Washington, 
and  Idaho,  the  portion  of  the  State  of 


Montana  west  of  the  Continental  Divide, 
and  such  portions  of  the  States  of 
Nevada,  Utah,  and  Wyoming  as  are 
within  the  Columbia  River  drainage 
basin;  and  any  contiguous  areas,  not  in 
excess  of  75  air  miles  from  the  area 
referred  to  above,  which  are  part  of  the 
service  area  of  a  rural  electric 
cooperative  customer,  served  by  the 
Administrator  on  the  effective  date  of 
the  Act,  which  has  a  distribution  system 
from  which  it  serves  both  within  and 
without  such  region. 

I.  Service  Area — The  service  area  of  a 
utility  is  that  portion  of  its  service 
territory  which  is  both  subject  to  the 
Surcharge  Policy  and  to  which  the  utility 
provides  electric  power  service  to  the 
residential  or  commercial  sectors. 

J.  Total  Retail  Load— "T^xe  number  of 
firm  kilowatt  hours  (kWh's)  sold  at 
retail  by  a  customer  during  the  12-month 
period  prior  to  the  implementation  date 
contained  in  Appendix  8  or  during 
consecutive  billing  cycles  covering  a 
comparable  period  of  time. 

K.  Total  Residential  Load— Ttie 
number  of  firm  kWh's  sold  at  retail  by 
the  customer  during  either  the  most 
recent  12-month  period  prior  to 
implementation  data  contained  in 
Appendix  8,  or  during  consecutive 
billing  cycles  covering  a  comparable 
period  of  time. 

L  Total  Commercial  Load— TYie  total 
number  of  firm  kWh's  sold  at  retail  by 
the  cu!to.Tier  during  the  12-month  period 
prior  to  the  implementation  date 
contained  In  Appendix  8,  or  during 
consecutive  billing  cycles  covering  a 
comparable  period  of  time. 

Section  2:  Application  of  the  Surcharge 
Policy 

For  the  residential  sector,  by  the  plan 
submission  date  contained  in  Appendix 
8,  customers  must  submit  either  (a)  A 
letter  indicating  that  the  approach  being 
used  to  comply  with  the  Policy  in  1988 
will  be  used  to  comply  with  the  Policy 
for  the  plan  coverage  period  indicated  in 
Appendix  8,  (b)  a  plan  to  implement  the 
Super  GOOD  CENTS  Program,  or  (c)  an 
alternative  utility  program,  or  utihty 
service  standard  for  Bonneville 
approval,  or  (d)  a  plan  indicating  that 
jurisdictions  within  its  service  area  will 
implement  and  enforce  the  MCS  via 
participation  in  the  Northwest  Energy 
Code  Program  [NEWCP]  or  adoption  of 
a  Bonneville-approved  building  code.  A 
utility's  residential  sector  plan  may 
contain  any  combination  of  these 
approaches.  Except  as  provided  for  in 
section  3(A)  of  this  Policy,  the  utihty's 
entire  service  area  must  be  covered  by 
some  combination  of  the  conservation 
sti-ategies  described  in  the  appendices  to 
this  policy. 


Federal  Register  /  Vol.  54.  No.  47  /  Monday.  March  13,  1989  /  Notices 


10407 


A  utility's  residential  sector  plan  will 
be  evaluated  on  the  basis  of  the  utility's 
proposed  efforts  for  the  residential 
sector  during  the  plan  coverage  period 
indicated  in  Appendix  8  and  its  success 
with  the  approach{e8)  currently  being 
used  to  comply  with  the  PoUcy. 

Customers  who  do  not  implement  a 
Bonneville  approved  residential  MCS 
plan  by  the  plan  implementation  date 
indicated  In  Appendix  8,  will  be  subject 
to  a  surcharge  as  calculated  in  sector  4 
of  this  Policy.  Customers  who  have  been 
granted  a  grace  period,  as  provided  for 
either  in  section  3  or  the  appendix 
relevant  to  the  utihty's  conservation 
strategy,  will  not  face  a  surcharge  until 
the  end  of  any  such  period. 

For  the  commercial  sector,  by  the  plan 
submission  date  indicated  in  Appendix 
8,  customers  must  submit  either  (a]  a 
letter  indicating  that  the  approach 
currently  being  used  to  comply  with  the 
Policy  will  be  used  to  comply  with  the 
Policy  for  the  plan  coverage  period 
indicated  in  Appendix  8,  (b)  a  plan  to 
implement  Bonneville's  Commercial 
MCS  Program,  (c)  an  alternative  utihty 
commercial  program  or  utihty  service 
standetrd  in  the  commercial  sector,  or  (d) 
a  plan  Indicating  that  jurisdictions 
within  its  service  area  have  met  the 
Council's  commercial  MCS  through 
codes.  A  utility's  commercial  sector  plan 
may  contain  any  combination  of  these 
approaches.  Except  as  provided  for  in 
section  3(A),  the  utility's  entire  service 
area  must  be  covered  by  some 
combination  of  the  conservation 
strategies  described  in  the  appe.^dice8  to 
this  pwhcy. 

Customers  who  have  not  implemented 
a  Bonneville-approved  commercial  MCS 
plan  by  the  plan  implementation  date 
indicated  in  Appendix  8,  are  subject  to  a 
surcharge,  as  calculated  in  section  4  of 
this  Pohcy.  Customers  who  have  been 
granted  a  grace  period,  as  provided  for 
in  either  section  3  or  the  appendix 
relevant  to  the  utihty's  conservation 
strategy,  will  not  face  a  surcharge  until 
the  end  of  any  such  period. 

Customers  of  Bonneville  without 
service  areas  as  defined  in  this  Policy, 
need  only  submit  evidence  of  their  lack 
of  such  a  service  area  by  the  plan 
submission  data  indicated  in  Appendix 
8.  TTiis  provision  exists  for  those 
customers  who  have  voluntarily  adopted 
a  policy  not  to  serve  the  residential  or 
commercial  sectors,  or  who  are 
prohibited  from  serving  the  residential 
or  commercial  sector.  If  the  customer 
serves  one  of  these  two  sectors,  then 
this  provision  will  only  apply  to  the  one 
sector  not  served. 

Customers  who  have  neither 
submitted  this  information,  nor  a  plan 
for  achieving  conservation  in  these 


sectors,  will  be  subject  to  a  surcharge 
after  the  plan  implementation  date 
indicated  in  Appendix  8  has  passed. 

Each  of  the  appendices  to  this  Policy 
represents  a  different  approach  to 
achieve  electrical  savings  from 
improved  construction  practices  These 
appendices  contain  more  specific 
submission  and  evaluation  criteria  for 
each  of  the  MCS  plan  options  and  are 
part  of  this  Policy.  It  is  verj'  important 
that  customers  carefully  review  this 
document  including  the  appendices,  to 
understand  fully  what  actions  utilities 
must  take  to  achieve  conservation 
savings  in  ways  which  also  comply  with 
this  Policy. 

Once  any  plan  is  approved  and 
ImplementedL  Bonneville  will  assume 
that  the  utihty  and/or  jurisdiction(s) 
within  its  service  areas  will  carry  out 
that  pain  in  good  faith.  During  the  period 
for  which  this  Pohcy  is  in  effect. 
Bonneville  reserves  the  right  to  revisit 
any  utihty's  approved  plan  if  BonnexiUe 
has  reason  to  beheve  that  the  utility  has 
not  implemented  its  plan  in  good  faith. 
This  same  provision  applies  to  utilities 
who  rely  on  jurisdictional  adoption  and 
enforcement  of  codes  to  comply  with 
this  Policy. 

With  their  propwsed  plan,  customers 
are  to  submit  the  following  load 
infcnration  »o  the  extent  available:  (a) 
Total  retail  load,  and  (b)  that  portion  of 
their  total  retail  load  in  jurisdictions  not 
covered  by  one  or  more  of  the 
conservation  strategies  contained  in  the 
appendices  to  this  Policy.  If  a  customer 
has  retail  loads  in  %nolation  of  the  Policy 
for  both  sectors,  the  portion  of  their  total 
load  not  in  comphance  with  the  Policy 
should  be  reported  by  sector  for  each 
noncomplying  jurisdiction. 

This  Policy  is  in  effect  from  the  date  it 
is  signed  by  the  Administrator  until  it  is 
either  amended  or  rescinded.  In  future 
years,  Bonneville  will  announce  the 
submission  dates  and  timeframe  which 
a  submittal  is  to  cover. 

Section  3:  Evaluation  of  AJtemolive 
Utility  Plans 

An  alternative  utility  plan  is  any  plan 
which  relies  wholly  or  in  part  on  an 
approach  to  conservation  savings 
presented  in  Appendix  2,  4,  5,  6,  or  7  of 
this  Policy.  These  plans  will  be 
evaluated  using  three  criteria:  (1) 
Expected  electrical  savings,  (2) 
enforcement,  and  (3)  indoor  air  quality 
(LAQ)  and  ventilation.  TTiis  section 
apphes  to  all  residential  sector 
alternative  plans  and  those  commercial 
sector  alternative  plans  relying  on  the 
adoption  of  commercial  codes  or 
commercial  service  standards. 


1(M08 
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If  Uonnevillif  condudas  that  lb« 
iitilily'i  prop<)*«d  alt«nxativ«  plan 
rtinnol  b«  nrxepteti  bacauaa  uf  Its 
fHilurn  to  comply  with  any  of  th* 
cvaKiation  cnfeiia  de«(T<b«d  below. 
Bonneville  will  allow  a  grace  penml 
laitrng  at  least  a*  Inng  a*  Bonneville 
l(i<)t  tn  evahiafe  tfw  utlHry'i  Initial 
pnifxiaal   Any  iubaequenf  grace 
prnndHl  may  be  allowed  on  a  case  by 
( .iii»^  b«t«t* 

A   Kfft/iva/f'tU  K/pf^myjJ  Saving  For 
the  r<>si4lmin«l  wmrtor.  if  a  aWHty  t« 
propiwinfi  to  achievn  rlartiicai  savln^ts 
by  imptein«ntin(t  an  altemattn* 
rviiileiittal  atilHy  proKram.  BBnfi«mflw 
will  tia«  tha  pniapactlv*  total  el»«<-frfcal 
livings  of  itii  Su{)er  (;(K)0  TJ-LVTS 
ProKram  to  <l*?i«nBtn«  wbatlMr  tka 
utility  ■  propoaftd  approach  wtU  at  kaaat 
ni«>f  I  th«  appropnats  raaibantlal 
f  li>(  tncal  Mvtnta  keval  for  liie  panod  of 
t;rn«  covarwl  by  a  atillty's  piaa  Part  of 
Ihe  mjuivalanca  (latarminatlm 
priH:a<lar«  fur  an  aileraativa  r««Mlentlal 
utility  prugrai*  wtil  ibwo1v«  a 
companaoa  btttwwian  Ilka  aitHtya 
propoaad  HMrkaliag  ftm^mm  and  tite 
n-.  jrkatinf  prufpva  tkey  wioiiid  haw 
punuail  hmi  \hmy  anrallad  In  tha  Supar 
C.CK)U  LENTS  [wa<p«M  for  tha  pcrMxi  of 
tme  Cdvennl  by  the  utlllty't  plan. 

IMilitiei  whici)  rely  un  (unadictMnal 
a>l(iptlon  of  r««idsBtml  butlriing  cadet. 
or  whu.h  impuaa  a  rsatdential  ■ervtce 
I'liudanl,  to  achieva  additkoniil  aneryy 
Ravings  m  th«  rvaideiitial  Mctor.  will 
have  to  pn)vid«  mdence  lupportuig  the 
cl'iirn  that  the  coda  [or  aervtca  itandard] 
(.HP  be  |udf{«d  to  be  an  tquivatent  code, 
a^  equivalence  it  defined  In  ihli  FHjJlcy 

I'tilttiei  whtrh  rehy  on  juHadlrtlnoal 
•  iJripfti»n  of  raa«d«mti»l  nnd  commerrJal 
cntlei  (or  whtch  tmpoae  reaidenttal  axul 
cnmmerrial  fervlce  itandarda)  to 
Hi  hieve  additional  tavinjfn  bwynnd 
r.umml  practice,  may  '*tradaofr'  Mvtnft* 
N<  tueY«>d  tn  (KM  aactot  lowarda  a  def^t 
in  tha  other  eector  Tb*  utility  wo«ld 
h'lve  to  pireaent  aindenca  •wpportinji  ita 
ci.tiBi  that  the  reaidantial  and 
nimmen  lal  code*,  in  a]Qp«f|ata.  can  b« 
expected  to  achieve  at  ieait  tha  aame 
total  levfl  of  electnral  tiavinga  aa  would 
h.ivt*  been  ai  hieved  hail  the  lurifdlction 
M.lopted  the  Counal  ■  fuil  iliuatrativa 
commeroal  and  raatdentlal  MCS  far  that 
climate  zuoe.  Soch  McUval  lrad«-off» 
are  only  allowed  uainn  enhancad 
building  coda*  or  Mwica  standarda. 

In  addition,  a  utility  oMy  obtain 
eijiiivalent  •avin^  by  aliucatinit  »a«in§8 
Hi  hiaved  by  advanced  baliding  codaa  in 
a  juncdictioii  (or  lurtsdictiuna)  witluo  ita 
•ervice  area  to  ita  entire  tarvice  area. 
Such  ')unadictiuo«l  trade  ofia'  are  only 
allowed  where  the  utility  thowa  that  the 
full  Council  MCS  level  u/  aavinga  for 
both  tectors  are  beint)  att«in«d.  m 


a){gr«§ata.  within  the  utiHty't  aemcfl 
a.'^a. 

Finally,  tkoaa  aiiiitiea  relying  on 
comokaroai  coda  adopttoa  by  a 
iunadictMn  within  or  oorartag  thair 
•«>rvk:e  ar«a.  or  who  will  uapoae  a 
commercial  Mrrica  atandard.  wtll  have 
to  provide  rvidenca  supparting  thair 
I  laim  that  Jm  expactad  tot*i  electrical 
•Hvin^  are  at  laaat  equlvaiant  to  what 
would  hava  been  expected  had  tha 
junadtctian  tmpteiaantad  the  Council's 
iHoatrabve  co—iercial  MCS.  Tha  only 
excaptioii  to  theaa  requirananta  ia  tor 
utilities  or  turiadicttons  who  adopt  a 
codifiad  varaioa  at  tha  Coancffs  MCS, 
an  diacusaad  to  Appendlcaa  4  and  6. 
n-spectively 

Safamitltila  ut  fwtnre  years  may  be 
evahiated  uaing  different  standards  in 
the  evaal  that  coda  advancement  occnrs 
and/or  the  MCS  are  chanjtad.  For  the 
pldn  covarage  period  tn()k»ted  in 
Appendix  8,  Roanenlte  wtU  analyze 
n-sidenMal  efectrtcal  savtngi  frrnn  an 
alternative  plan  by  assaming  that,  tn  the 
absence  of  MCS.  a  reatdence  would 
have  been  birift  to  one  of  the  following: 
|n)  In  Orejjon.  1883  energy  code;  fb)  tn 
Washtngtrm.  1983  enerxy  code;  or  fc)  tn 
either  Idaho  or  Montana,  HUD  Minimum 
Pniperty  Standards  nectrlcal  savings  in 
the  cximn»en:ial  sector  will  be  evaluated 
BssTiming"  (a)  1998  code  tn  Oregon  and 
Washington,  fb)  National  Rnergy  code  in 
Montana,  and  (c)  tixJlvidual  turisdlctlon 
codes  in  Idaho 

All  thermal  performanca  evaluations 
will  rely  on  accepted  eagineering 
practices  Bonneville  will  be  guided  by 
tha  assumptiona.  process,  and  huoaiag 
prototypes  contained  in  Bonneville's 
Code  EquivaUsncy  Delennination 
Proceduras. 

B  Enforceme.nL  A  utility  will  have 
more  discretioa  in  proposing  an 
approach  which  wdl  meet  the  second 
evaluation  cntenun  on  anforcemant. 
B<inneville  is  recoauneoding  that  any 
customer  contamplating  submiaaion  of 
an  alternative  utiLty  plan  rafer  to 
Bonneville  s  Supar  GOOD  CENTS. 
NVVFIIP  and  Conunaraal  MCS  PragraB 
descnptiona  fox  guidance  Allamative 
utility  plans,  sxrliidmg  an  allaraalive 
utility  cummaroal  program,  musl 
contain  a  rei^iuremeBt  far  sila  inapaction 
consiatenl  with  tha  effective  dale  of  tha 
surcharge. 

Refemng  to  altamativa  utility 
pn>graiBa,  a  utility  will  have  to  provide 
evidence  adaquata  to  aaaara  BoanrvtUa 
that  the  energy  saving*  wfasch  are  being 
claiaiad  are  attributable  to  the  titihty's 
program  Part  of  that  evidence  ts  some 
enforcement  naethod  to  aaaare  that  the 
conservation  savmgi  the  utility  is 
claiming  arv  sttnbutable  to  the 


meaaures  they  are  promoting  and 
inspecting. 

C.  Indoor  Air  Quality  and  Ventilation. 
For  residential  consti  action  all 
altemativa  plans  wiU  be  examined  to 
determine  if  the  conetnHrtioa  practices 
being  promoted  or  raqnired.  when 
combined  with  tha  comparable 
monitoring,  information,  and  mitigatioa 
strategiaa,  are  likely  to  asatire  that  LAQ 
and  ventilation  ratea  are  comparable  to 
what  \»  achieved  in  homes  conatructed 
to  Super  GOOD  CENTS  standardB. 
which  are  designed  to  at  least  maintain 
1983  levels  of  LAQ  and  ventilation. 

For  the  coinmennat  sector.  lAQ 
measnres  designed  to  at  least  tnahitain 
1983  levels  of  LAQ  and  ventilation  am 
required.  The  lAQ  requirements 
contained  in  the  CounclTs  Ptan 
Amendment  of  March  1987  were 
designed  to  maintain  those  levels  of  LAQ 
and  ventilation.  These  same  standards 
are  contained  in  Bonnevilla's  Enargy 
Smart  Design  ProgrsjB  and  tha  cxxlified 
versions  of  the  Council's  commercial 
MCS. 

Section  4:  Calcvhting  a  Surc/targe 

A.  Not  less  than  30  days  prior  to  a 
Tinal  decision  on  the  imposition  of  a 
residential  surcharge,  the  Admiaistrator 
shall  provide  written  notice  to  tha 
custooier  mcludmg  detarmiaaboa  of  the 
amount  of  a  customer'a  total  retail  Load 
in  jurisdictions  not  coverad  by  a 
EkinneviUe-approvad  MCS  raaidential 
plan.  The  amount  of  tha  total  retail  load 
in  junsdictums  not  coverad  by  a 
Bonneville  approved  MCS  reaidaabal 
plan  shall  be  based  on  information 
submitted  by  the  utility  tn  accordance 
with  the  reporting  requirements  listed  in 
section  2  of  this  pohcy.  In  the  went  that 
a  utility  has  not  proviided  that 
information,  the  Administrator  may  rely 
on  the  best  informatton  available  to 
Bonneville. 

B  Not  leaa  than  30  days  prior  to  a 
Final  decision  on  tha  imposition  of  a 
conunercial  siirchaige,  the 
Adaumstrator  shall  previda  written 
notice  to  tha  caaloasar  including  a 
determination  of  the  amount  of  a 
customar's  total  r«tai)  load  in 
junsdictions  not  covered  by  a 
BonneviUe-approved  MCS  commercial 
plan.  The  amount  e4  the  total  retail  load 
in  jurisdictions  not  covered  by  a 
Bonneville-approved  MCS  commercial 
plan  shall  be  based  on  Information 
submitted  by  the  irtihty  in  sccordanre 
with  the  reporting  reqairemenls  listed  in 
section  2  of  this  policy  In  the  event  that 
a  utility  has  not  provided  that 
information,  the  Admintstrator  may  rely 
on  the  best  irJormation  available  to 
Bonneville. 


C  The  fraction  of  a  customer's  total 
retail  load  in  jurisdictions  not  covei^d 
by  a  Bonneville-approved  MCS  plan  will 
be  determined  by  dividing  the 
customer's  total  retail  load  in 
jurisdictions  not  covered  by  a 
Bonneville-approved  MCS  plan,  as 
determined  in  sections  4(A)  and  4(B),  by 
the  customer's  total  retail  load. 

D.  The  level  of  the  surcharge  for 
failure  to  implement  the  necessary 
Bonneville-approved  MCS  plans  is  10 
percent  multiplied  hy  the  fraction  of  a 
customer's  total  rviail  load  in 
jurisdictions  not  covered  by  a 
Bonneville-approved  MCS  plan,  as 
determined  in  section  4(C). 

E.  At  no  time  will  a  customer 
simultaneously  be  assessed  a  surcharge 
for  failure  of  a  jurisdiction  to  comply 
with  the  requirements  in  the  residential 
sector  and  a  surcharge  for  failure  of  that 
same  jurisdiction  to  comply  with  the 
requirements  in  the  commercial  sector. 

F.  The  customer  and  other  interested 
parties  shall  be  afforded  an  opportunity 
to  provide  comments  regarding  the 
determinations  made  in  sections  4(A]  to 
4(D).  Such  comments  may  be  made  in 
writing  or  orally  at  a  pubHc  meeting 
convened  by  Bonneville  at  the  request  of 
the  ciistomer  for  this  purpose.  This 
public  meeting  will  be  held  between  the 
time  of  the  written  Notice  of  Intent  to 
Surcharge  and  the  ^al  surcharge 
decision.  Included  in  the  Notice  of  Intent 
to  Surcharge  will  be  an  initial 
determination  of  the  fraction  of  a 
customer's  retail  load  subject  to  the 
surcharge,  based  on  sections  4(A)  to 
4(D).  Following  the  receipt  and 
evaluabon  of  comments,  the 
Administrator  shall  provide  vmtten 
notice  to  the  customer  of  the  final 
surcharge  decision. 

G.  Beginning  with  the  effective  date  of 
a  surcharge,  the  Administrator  shall 
review  the  findings  made  in  sections 
4(A)  to  4(D)  after  the  customer,  or  a 
jurisdiction  served  by  the  customer,  has 
taken  an  action  that  affects  those 
findings.  Customers  may  request  such 
review  by  providing  evidence  in 
accordance  with  this  section  that  the 
customer  or  a  jurisdiction  served  by  that 
customer  has  taken  actions  subsequent 
to  the  effective  date  of  the  surcharge. 

Section  5:  Collecting  a  Surcharge 

A.  Those  customers  receiving  a  final 
wrritten  notice  of  a  load  subject  to  a 
surcharge  shall  be  billed  for  the 
surcharge  beginning  with  the  first  full 
billing  period  following  issuance  of  such 
notice. 

B.  Any  power  purchases  or  exchanges 
made  on  or  after  the  effective  date  of  the 
surcharge,  but  before  receipt  of  final 
notice  finding  the  load  subject  to  a 


surcharge,  may  be  retroactively  billed  to 
the  effective  date  of  the  surcharge.  Such 
retroactive  billing  shall  collect  the 
retroactive  surcharge  over  a  like  number 
of  billing  periods  as  elapsed  from  the 
effective  date  of  the  surcharge  to  the 
receipt  of  final  written  notice  of  a 
surcharge. 

C.  The  level  of  surcharge  is  applied  to 
all  power  purchases  and/or  exchanges 
made  by  the  customer  under  the 
applicable  rate  schedules  and/or 
exchanges  pursuant  to  the  residential 
Purchase  and  Sales  Agreement/ 
Exchange  Transmission  Credit 
Agreement,  using  the  Coimcil's 
surcharge  methodology,  and  is  applied 
subsequent  to  any  other  rate 
adjustment 

1.  For  firm  requirements  customers 
purchasing  firm  power  under  the  rate 
schedules  subject  to  the  surcharge,  the 
surcharge  shaU  be  applied  monthly  to 
the  billing  charges  for  all  power 
purchased  imder  these  rate  schedules 
during  the  billing  period. 

2.  For  customers  participating  in  the 
residential  exchange  program,  the 
surcharge  shall  be  applied  to  the  charges 
for  determining  the  cost  to  the  purchaser 
of  bujring  firm  power  from  Bonneville 
under  the  terms  and  conditions  of  the 
Residential  Purchase  and  Sale 
Agreement. 

3.  For  those  firm  requirements 
customers  that  both  purchase  power 
from  Bonneville  and  participate  in  the 
Residential  Purchase  and  Sales 
Agreement  or  Exchange  Transmission 
Credit  Agreement,  the  surcharge  shall 
be  applied  in  the  following  mtinner  to 
avoid  surcharging  the  same  load  twice: 

a.  All  power  purchases  under  a 
utility's  Power  Sales  Contract  at  rates 
subject  to  the  surcharge  shall  include  a 
surcharge,  as  calculated  in  the  previous 
section,  added  to  the  billing  charges  for 
the  billing  period;  and, 

b.  The  surcharge  applied  to  the 
utility's  total  exchange  load  shall  be 
adjusted  by  multiplying  the  surcharge 
level  by  the  percentage  of  a  utility's 
exchange  load  served  by  a  utility's  own 
resources.  The  percentage  of  exchange 
load  served  by  a  utility's  own  resources 
shall  be  based  on  the  difference 
between  the  utility's  total  retail  load  and 
firm  power  purchases  from  Bonneville 
divided  by  the  total  retail  load  and 
rounded  to  the  nearest  one-tenth  of  a 
percent.  The  adjustment  surcharge  level 
shall  be  applied  to  the  charges  for 
determining  the  cost  to  the  purchaser  of 
buying  firm  power  from  Bonneville 
under  the  terms  and  conditions  of  the 
Residential  Purchase  and  Sales 
Agreement  or  in  conformance  with 
Exhibit  E  of  the  Exchange  Transmission 
Credit  Agreement. 


D.  If  a  customer  participating  in  the 
Residential  Exchange  is  currently  in  a 
deemer  status,  the  surcharge  shall  be 
accumulated  in  the  account  established 
for  this  purpose  as  specified  m  the 
respective  agreement  and  shall  be 
included  in  the  obligation  a  utility  must 
repay  prior  to  receiving  a  direct 
payment  from  Bonneville.  If  a  customer 
is  not  in  a  deemer  status,  the  surcharge 
shall  be  included  in  the  determination  of 
the  net  payment  made  by  Bonnevnlle. 

E.  The  collection  of  the  surcharge 
shall  continue  until  the  Administrator 
determines  that  the  surcharge  is  no 
longer  required  under  the  terms  of  this 
Policy. 

F.  Surcharges  collected  on  purchases 
for  periods  in  which  loads  are 
subsequently  found  to  be  in  compliance 
with  this  Policy  shall  be  credited  to  the 
customer  in  the  first  full  biUing  period 
following  final  written  notice  of  such 
finding.  Surcharges  on  loads  which  are 
subsequently  found  not  to  have  been  in 
compliance  with  terms  of  this  Policy  for 
specified  periods  shall  be  billed  to  the 
customer  in  the  first  full  billing  period 
following  final  written  notice  of  such 
findings. 

Appendix  1:  Achieving  Electrical 
Savings  by  Adopting  the  Bonneville/ 
Utility  MCS  Support  Program 

A.  Residential  Sector  Bonneville 
customers  opting  for  this  path  are 
assured  that  enrollment  in  and 
subsequent  good  faith  implementation  of 
the  Super  GOOD  CENTS  Program 
throughout  their  service  areas  will  result 
in  avoidance  of  a  residential  surcharge 
under  the  current  Surcharge  Policy  A 
customer  which  is  considered  a  Super 
GOOD  CFJ^^^S  Program  participant  but 
is  only  operating  that  program  in  a 
portion  of  its  service  area  subject  to  the 
Policy,  will  have  to  take  actions  to 
assure  that  those  portions  of  its  service 
territory  not  covered  by  Super  GOOD 
CE.\TS  are  covered  by  some 
combination  of  the  other  conser\ation 
strategies  presented  in  these 
appendices.  Those  customers  which 
implement  the  MCS  measures  contained 
in  the  Super  GOOD  CENTS  Program, 
implement  incentives  equal  to 
Bonneville's  Super  GOOD  CENT^ 
incentive  level,  and  implement  an 
advertising  strategy  considered  by 
Bonneville  to  be  consistent  with  the 
Super  GOOD  CENTS  licensing  and 
grant  requirements  will  be  considered  a 
full  participant  in  the  Super  GOOD 
CENTS  Program  for  purposes  of 
Surcharge  Policy  compliance  A 
Bonneville-approved  advertising 
strategy  must  include,  but  is  not  limited 
to,  use  of  the  Super  GOOD  CENTS  logo 
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nnd  participation  in  the  rvfionwide 
'  i^mr  COOL)  CKNTS  advertmag 
1  lm^>ar8n.  in  a  Bunnevilleappfivad 
niiinner  CustoDwra  whuJl  cfa(X>««  to 
(I  i(jpl  na  advprtiaintt  atratt^gy  uxdjar 
I  :i  t-ntivea  which  Bonn«vili«  concludea 
<i-p  not  cunsiatenl  with  Supar  (^OU 
(  KNTS  rt* quinfmanta  for  Policy 
I   irupharu,«  will  b«  trwated  ■•  Tiiin^i  an 
ii'tcmrttivB  plan.  I'hot*  ruaiomera 
■iSoiiid  rcfw  to  Appendix  2  for  a 
I'.sciisaion  uf  thai  option. 

Fiir  cuatumara  wtuch  on  average  ovft 
iSp  last  3  yeart  tuiva  Kad  no  mora  than 
1  i)  five  lite  built  huuaing  ilarti.  and  (b) 
::  OOU  residential  acrounta  wiii  b« 
I  insulfrfd  umali  utilities  for  purposea  of 
i'mi  policy  Thaa«  utilities  will  Kava  the 
iiption  (if  enrolling  in  Bonn«jvill«'»  Super 
(.iK)U  CEiVrS  Prograni  for  imall 
u'lliliea.  referred  to  as  iha  Small  Utility 
lYoxram.  If  a  utility  bcLiews  it  qaalili«s 
l:r  thij  optuiru  the  utility  la  encouraged 
to  contact  the  nearest  EkmaeviUa  Area 
or  District  Office  to  obtain  more 
information  on  thta  prugram  option. 

If  a  customer  la  currently  relying  on 
S  iper  (;OOU  CKNTS  participation  to 
I  '>mply  with  the  Policy,  the  utility  s 
»  ibmittal  for  the  plan  coverHj^e  penod 
1   dicated  in  Appendu  8  can  consist  of  a 
1   Iter  indicating  that  the  utility  plans  to 
c  ontinue  parttcif)ation  in  Super  GOOD 
(KNTS  for  that  period  f>f  time 

Otherwise,  thoae  cuatornert  wishing 
l>.  enroll  in  Super  GOOD  CENTS  as  a 
way  of  avoiding  a  surcharge  muai 
indicate  this  to  Bonneville  by  the  plan 
RubmiARion  date  indicated  in  Appendix 
H  In  addition,  the  utility  shall  have 
s^ned  a  Sup«r  CX)OD  CENTS  grant 
it^reement  by  the  plan  unplamentation 
dale  indicated  lq  Appendix  B.  Bonneville 
will  consider  Super  GOOD  CENTS 
Program  implementatKin  to  have 
occurred  when  the  utility  is  engaging  in 
activities,  particuLirly  marketing  and 
promotion  activities,  which  caji  be 
considered  consuteni  with  the  utility's 
dKreemenI 

Bonneville  will  cunaider  o(f«nng  a 
grace  penod  if  Bonneville  has  not 
completed  the  cuatomer  s  Super  GOOD 
CEINl'S  grant  award  by  the  plan 
implementation  date  indicated  in 
Appendix  8.  Any  such  grace  penod  will 
be  provided  in  the  event  that  Bonoeville 
has  received  a  plan  by  the  plan 
submission  date  indicated  In  Appendix 
8.  and  the  approval  delay  is  due  sokily 
to  Bonneville  internal  delay 

Finally,  as  la  indicated  in  the  Super 
GOOD  CENTS  Program,  partuupanta  are 
to  submit  the  following  data: 

1   Total  namber  of  new  hooi**  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  yaair 
[single- faintly  broken  out  by  tit*  built. 


modular,  and  HUD-code  home*,  and 
total  miiitifamily  units). 

2  Total  Dumbar  of  new  electrically 
healed  homes  coostnicted  m  the  utihty's 
service  area  during  the  paat  calendar 
year  (sui||ie-fanuly  broken  out  by  site 
built,  modular,  and  HUI>coda  komea. 
and  total  multifamily  units) 

3.  Total  nnmber  of  new  electncaity 
heated  bomea  conatructed.  In  the 
utility  s  semcc  area  dnnng  the  past 
calendar  year,  to  tha  staiuiardts) 
described  in  the  cnatomcr'a  ptmn  (single- 
family  broken  out  by  site  built  nodular, 
and  KUD-coda  horaca,  aixl  total 
multifamily  unita^ 

To  comply  with  the  Pdicv.  outoroen 
Hr«  to  collect  and  provide  that  data  tn 
Ikinneville  by  January  30  of  the 
following  year. 

B  Commerctal  Sector.  BanneTtlle 
customers  opting  for  this  path  arc 
assured  that  enrodmani  m.  and 
subsequent  good  faith  impkeraentation  of 
Bonneville's  Soiart  Design  Prograni 
throughout  the  utility's  Mnrice  area  will 
result  in  avoidance  of  a  coHiiiwrciai 
surcharge  tinder  the  current  Surcharge 
Policy  All  cuatomcra  wiaking  to  avoid  a 
surcharge  under  thw  path  must  ajp'ee  to 
comply  with  tiit  LAQ  and  data  reporting 
requiremenla  and  otlwr  technical 
specifications  of  that  program, 
applicable  to  the  customer. 

If  a  custooier  la  currently  relying  on 
Smart  Design  participation  to  cooapiy 
with  ths  Policy,  the  utihty's  submittal 
can  consist  of  a  letter  indicabng  that  the 
utility  plana  to  continua  participation  in 
Smart  Design  for  the  plan  coverage 
penod  indicated  m  Appendix  8. 

Those  new  customers  electing  to 
participate  in  Smart  Design  to  comply 
with  the  Pobcy  onist  agree  by  the  plan 
submission  date  indicated  in  Appendix 
e  to  enroll  m  the  commercial  program 
and  must  hsve  enrolled  in  the  program 
no  later  than  the  plan  implementation 
date  indicated  in  Appendix  a.  Bonneville 
will  consider  of!enng  s  grace  period  if 
Donnevide  has  not  completed  the 
customer's  grant  award.  If  applicabie.  by 
the  plan  implementation  data  Indicated 
in  Appendix  t.  Any  such  grace  period 
will  be  provided  in  the  event  that 
Bonneville  had  received  a  plaa  by  the 
plan  submission  dale  indicated  in 
Appendix  8  and  the  apfiraivaJ  delay  is 
due  solely  to  Bonneville  Inlemal  delay. 

Appendix  Z  Achieving  Electrical 
Savings  by  Adopting  an  Alternative 
I'tiLty  Program 

If  a  utility  is  currently  relsring  on  sn 
approved  altemabve  plan  to  comply 
with  the  Policy,  for  either  or  both  tlie 
residential  and  commercial  sectors,  the 
utility  can  submit  s  letter  taidicating  its 
intentions  to  continue  to  rely  on  that 


approach  for  the  plan  coverage  period 
indicated  in  Appeiidix  8. 

A.  Residential.  An  Alternative  Utility 
Residential  Program  is  the  customer's 
proposed  approach  to  meeting  the 
standards  of  Bonneville's  Super  GOOD 
CENTS  Program,  hi  order  for  Bonneville 
to  verify  that  the  proposed  program  will 
provide  equivalent  savings,  the 
information  listed  below  must  be 
submitted. 

1  The  conservation  measures  that  will 
be  promoted. 

2.  Analysis  of  the  thermal 
performance  of  the  conservation 
measures  using  Bonneville's  input 
assumptions  and  BonaeviUe  prototypes. 
These  results  wiU  be  compared  to  the 
Super  GOOD  CENTS  illustrative  path 
for  that  climate  lone.  nsing  s 
WATTSUN  analysis-  If  alternative 
assumpboBS  or  prototypes  are  used, 
acceptance  of  those  alternative 
assamptiofia  or  prototypes  will  depend 
on  the  general  acceptabtbty  of  the 
assumptions  snd  whether  the  prototypes 
rejwesent  typical  dwellings  certified  in 
the  utihty's  service  area. 

3.  A  hst  of  BCtivities  to  be  undertaken 
to  achieve  the  targeted  penetration,  snch 
as:  promotion  and  sales,  advertising, 
incentives  (type  and  level),  technical 
assistance,  certification,  and  any  other 
applicable  infonnation.  In  addition, 
customers  will  be  required  to  submit 
quarterly  reports  listing  the  activities 
undertaken  and  resources  utifrred  in  the 
marketing  effort. 

4.  A  plan  shoving  how  the  utility  will 
collect  and  provide  the  foflowing  data  to 
Bonneville  by  January  30  of  the 
following  year 

a.  Total  number  of  new  homes  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  year 
(single-fanaily  broken  out  by  site  built, 
modular,  and  HUD-code  homes,  and 
total  multifamily  unitsl. 

b  Total  number  of  new  electrically 
heated  homes  constructed  in  the  otility's 
service  area  during  the  past  calendar 
year  (single-family  broken  out  by  site 
built,  modnlar.  and  HUD-code  homes, 
and  total  muUifamily  units). 

c.  Total  number  oi  new  electrically 
heated  homes  constructed,  in  the 
utility's  service  area  during  the  past 
calendar  year,  to  the  standard(s) 
descnbed  in  the  customer's  plan  (single- 
family  broken  out  by  site  built  modular. 
and  HUD-code  homes,  and  total 
multifamily  onits). 

5.  Information  on  how  the  utility  and/ 
or  jurisdiction  plans  to  achieve  LAQ  and 
ventilation  rates  at  least  comparable  to 
those  achieved  In  Super  GOOD  CENTS 
homes,  which  are  designed  to  at  least 


maintain  1963  levels  of  lAQ  and 
ventilation. 

The  Alternative  Utility  Pro^vm  path 
is  not  generally  rcconuBended  for 
utilities  without  prior  experience  in 
operating  sack  programs.  An  established 
ti-ack  record  with  a  well-defined 
package  of  measures  will  be  extremely 
helpful  if  not  essential,  in  obtaining 
Bonneville  approval  for  Alternative 
Utility  Programs.  Nonetheless, 
Bonneville  staff  will  work  with 
customers  interested  in  pursuing  this 
path  to  help  explain  the  data  submission 
requirements  and  other  complexities 
involved  in  this  approach. 

Because  of  these  complexities,  utilities 
intending  to  use  this  path  for  policy 
compliance  should  submit  their 
proposals  to  Bonneville  at  the  earliest 
possible  data  after  the  final  adoption  of 
the  Surchaige  Policy.  An  approved 
program  shall  be  implemented  by  the 
plan  implementation  date  indicated  in 
Appendix  6,  unless  a  grace  period,  as 
provided  for  in  section  3  of  the  Policy, 
has  been  granted. 

B.  Commercial.  An  alternative  Utility 
Commertnal  Program  is  the  customer's 
proposed  approach  to  meeting  the 
standards  of  the  Bonneville/Utility 
Commercial  MCS  Program.  A  proposed 
alternative  program  will  be  evaluated 
relative  to  the:  (1)  Level  and  type  of 
activities  and  services  to  be  offered,  (2) 
method  of  marketing  and  perfonuing  the 
services,  (3)  penetration  levels  expected 
for  the  proposed  program  activities,  and 
(4)  proposed  inspectioa  method  The 
types  of  desi^B  assistance  offered  in 
Bonneville's  program  will  be  used  to 
evaluate  the  type  of  design  assistance  a 
utility  is  proposing  to  offer  in  its  own 
commercial  MCS  design  assistance 
progrram.  The  types  of  design  assistance 
which  Bonneville's  Commercial  MCS 
Program  contains  are: 

— Promotion  of  services  to  commercial 
customers; 

— Screening  to  determine  design 
assistance  needs; 

— Depending  on  the  size  of  the  utility 
and  the  type  of  commercial 
construction,  provision  of  building 
design  handbooks,  computer  energy 
modeling,  clearinghouse  referral  or 
other  building  design  analysis;  and 

— Designer  recognition  for  specified 
levelE  of  energy  efficiency 
To  perform  the  necessary  review, 

Bonneville  will  require  the  following 

information: 
1.  A  list  of  activities  and  services  the 

customer  intends  to  offer  (e.g.,  modeling, 

design  assistance,  design  handbook. 

information  services,  and  training 

opportunities)  to  achieve  the  targeted 

penetration; 


2.  Management  and  oversight 
consistent  with  Bonneville  practices; 

3.  A  proposed  method  to  submit  to 
Boimeville  quarterly  reports  listing  the 
activities  midertaken  and  resources 
used  in  the  marketmg  effort; 

4.  A  plan  showing  now  the  utility  vnll 
collect  and  provide  the  following  data  to 
Bonneville  by  January  30  of  the 
following  year 

a.  Total  number  of  new  commercial 
buildings,  major  remodels,  and  retrofits 
(all  fuels]  constructed  in  the  utility's 
service  area  during  the  past  calendar 
year,  listed  by  Bonneville  prototype; 

b.  Total  number  of  electrically  heated 
newly  constructed  major  remodels,  and 
retrofit  commercial  buildings  in  the 
utility's  service  area  during  the  past 
calendar  year,  listed  by  Bonneville 
prototype;  and 

c  Total  number  of  electrically  heated 
newly  constructed  commercial 
buildiiigs,  maJOT  remodels,  and  retrofits, 
in  the  utihty's  service  area  during  the 
past  calendar  year,  to  the  8tandard(8) 
described  in  the  customer's  plan,  listed 
by  Bonneville  prototype. 

Those  customers  intending  to  use  this 
path  for  Surt±arge  Policy  compliance 
shall  submit  their  proposed  plan  by  the 
plan  implementation  date  indicated  in 
Appendix  8,  and  shall  have 
implemraited  the  approved  program  no 
later  than  the  plan  implementation  date 
indicated  in  Appendix  8,  unless  a  grace 
period  provided  for  in  section  3  of  the 
policy  has  been  granted 

Appendix  3:  Achieving  Electrical 
Savings  by  Participating  in  the 
Northwest  Energy  Code  Program 
(NWECP) 

This  is  a  pre-approved  path  for 
avoidance  of  the  surcharge  if  all  the 
jurisdictions  within  the  customer's 
service  area,  subject  to  the  Surcharge 
Policy,  are  NWECP  (formerly  Early 
Adopter  Program]  participants.  Except 
for  the  one  exception  noted  below,  if 
there  are  jurisdictions  within  a 
customer's  service  area  which  are  not 
NWECP  participants,  then  the  customer 
will  be  subject  to  a  surcharge  unless 
those  jurisdictions  have  implemented  a 
Bonneville-approved  building  code  or 
the  utility  has  implemented  a 
BonneviUe-approved  utility  program  or  a 
Bonneville-approved  service  standard. 

Customers  serving  areas  containing 
jurisdictions  that  have  adopted 
advanced  building  codes  may  seek  to 
allocate  savings  achieved  by  those 
jurisdictional  codes  to  portions  of  their 
service  areas  not  covered  by  another 
approved  option.  This  will  be  permitted 
only  if  the  utility  shows  that  the  full 
Council  MCS  level  of  savings  for  both 
sectors  are  being  attained  in  aggregate. 


within  that  utility's  service  areas.  In 
other  words,  the  utility  must  achieve  at 
least  the  same  level  of  total  electrical 
savings  as  would  be  achieved  had  the 
Council's  full  commercial  and 
residential  MCS  been  implemented 
throughout  the  utility's  service  areas 

The  essential  feature  of  the  NWECP  is 
the  adoption  by  a  jurisdiction  of  the 
MCS  contained  in  the  NWECP 
description.  Additional  program  features 
include  specific  activities  to  ensure  that 
no  degradation  in  lAQ  results,  some 
form  of  enforcement  method  to  assure 
MCS  construction,  and  some  data 
reporting  requirements. 

A  customer  currently  relying  on 
jurisdictional  participation  in  the 
NWECP  as  at  least  part  of  its  Pohcy 
compliance  approach,  must  submit  a 
letter  by  the  plan  implementation  date 
shown  in  Appendix  8  indicating  that  it 
wishes  to  continue  to  rely  on  that 
program  participation  to  comply  with 
the  Policy  for  the  plan  coverage  period 
indicated  in  Appendix  8. 

A.  Residential.  1.  Customers  with 
jurisdictions  within  their  service  area 
that  are  currently  participating  m  the 
NWECP,  must  submit  a  letter  indicating: 
(a)  The  jurisdictions  that  are  N'WECP 
participants,  and  (b)  the  award  number 
for  each  jurisdiction.  In  addition, 
customers  must  indicate  what  fraction 
of  its  retail  residential  load  lies  within 
NWECP  jurisdictions.  This  information 
shall  be  submitted  to  Bonneville  by  the 
plan  submission  date  indicated  in 
Appendix  8. 

2.  Any  jurisdiction  considering 
adoption  shall  adopt  and  enforce  the 
code  by  the  plan  implementation  date 
indicated  in  Appendix  8,  for  the  utibty  to 
avoid  a  surchai^,  if  the  utility  will  not 
be  operating  an  approved  utility  MCS 
program  or  residential  service  standard 
at  that  time. 

3.  Bonneville  will  consider  offenng  a 
grace  period  if  Bormeville  has  not 
completed  the  NWECP  grant  award 
process  by  the  plan  implementation  date 
indicated  in  Appendix  8.  Any  such  grace 
period  will  be  considered  in  the  event 
that  Bonneville  has  received  a  plan  by 
the  plan  submission  date  indicated  in 
Appendix  8,  and  the  approval  delay  is 
due  to  Bonneville  internal  delay  alone. 

4.  Finally,  the  utility  shall  collect  and 
provide  to  Bonneville  the  following  data 
by  January  30  of  the  following  year 

a.  Total  number  of  new  homes  (all 
fuels)  constructed  in  the  utihty's  service 
area  during  the  past  calendar  year 
(single-family  broken  out  by  site  built, 
modular,  and  HUD-code  homes,  and 
total  multifamily  units). 

b.  Total  number  of  new  electrically 
heated  homes  constructed  in  the  utility's 
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service  area  dunng  the  past  calendar 
year  (single-family  broken  out  by  site 
built,  modular,  and  HDD-code  homes, 
and  total  multifamily  units) 

c  Total  number  of  new  electrically 
heated  homes  constructed,  in  the 
utility's  service  area  during  the  past 
calendar  year,  to  the  standard(8) 
described  in  the  customer's  plan  (single- 
family  broken  out  by  site  built,  modular, 
and  HUU-code  homes,  and  total  multi- 
family  units). 

Customers  who  are  operating  a  utility 
program  and/or  a  utility  service 
standard  should  take  all  necessary  steps 
In  order  to  avoid  double-counting  when 
reporting  the  above  information. 

B.  Commercial.  1  To  avoid  a 
surcharge,  customers  with  jurisdictions 
within  their  service  area  considenng 
enrolling  in  this  program  shall  notify 
Bonneville  by  the  plan  implementation 
date  indicated  in  Appendix  8,  of  the 
lunsdiction's  in'ent  to  enroll  In  the 
program  The  jurisdiction  shall  have 
officially  adopted  and  be  able  to  enforce 
the  MCS  by  the  plan  implementation 
date  indicated  in  Appendix  ft.  if  the 
utility  is  not  operating  an  approved 
Commercial  MCS  Program  or 
commercial  service  standard. 

2.  Customer*  with  jurisdictions  within 
their  service  area  that  are  currently 
participating  in  the  NWF.CP.  shall 
provide  a  copy  of  Bonneville's  letter  of 
approval  or  grant  award  number 

3  Finally,  the  utility  shall  collect  and 
provide  to  Bonneville  by  [anuary  30  of 
the  following  year 

a  Total  number  of  new  commercial 
buildings,  major  remodels,  and  retrofita 
(all  fuels)  constructed  in  the  utility'* 
service  area  during  the  past  calendar 
year 

b  Total  number  of  electrically  heated 
newly  constructed,  major  remodels,  and 
retrofits  commercial  buildings 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year 

c  Total  number  of  newly  constructed, 
maior  remodels,  and  retrofit  commercial 
buildings  in  the  utility's  service  area 
dunng  the  past  calendar  year,  to  the 
st«ndard(s)  udscnbed  in  the  customer's 
plan,  brokeii  out  by  Bonneville 
prototype 

Customers  who  are  operating  a  utility 
program  and/or  a  utility  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-counting  when 
reporting  the  above  information. 

Those  customer*  wishing  to  avoid  a 
surcharge  under  this  path  shall  agree  by 
the  plan  submission  date  indicated  in 
Appendix  ft,  to  enroll  in  the  commercial 
program  and  shall  have  enrolled  in  the 
program  no  later  than  the  plan 
Implementation  dale  indicated  in 
Appendix  8.  Bonneville  will  consider 


offenng  a  grace  penod  if  Bonneville  has 
not  completed  its  NWECP  grant  award 
process  by  the  plan  implementation  date 
indicated  in  Appendix  a  Any  such  grace 
period  will  be  considered  in  the  event 
that  Bonneville  has  received  a  plan  by 
the  plan  submission  date  indicated  in 
Appendix  8,  and  the  approval  delay  ia 
due  to  Bonneville  internal  delay  alone. 
NWECP  application  materials  can  be 
obtained  by  contacting  your  nearest 
Bonneville  Area  or  District  Office. 

Appendix  4:  Achieving  Electrical 
Savings  by  Adopting  a  Codified  Version 
of  the  MCS 

A.  Residential  Several  codified 
veraiona  of  the  MCS  have  been 
developed.  These  are  pre-approved 
codified  veralona  of  the  Council's 
illustrative  MCS  paths.  The  options 
diacussed  in  this  appendix  pertain  to 
jurisdictions  considering  adopting,  or 
who  have  adopted  a  codified  veraion  of 
the  MCS.  but  are  not  participating  in  the 
NWECP 

Under  thia  alternative,  the  customer 
must  submit  the  codified  veraion  of  the 
MCS  which  any  jurisdiction  in  ita 
aervice  area  ia  propoaing  for  adoption  or 
which  haa  been  adopted.  The 
enforcement  methods  should  be 
specified. 

The  statute  or  ordinance  ahall  have 
been  adopted  and  enforced  by  the  plan 
implementation  date  indicated  in 
Appendix  8,  unleaa  a  grace  pcrio(^,  aa 
provided  for  in  aection  3  of  the  Policy, 
has  been  granted. 

Finally,  the  utility  shall  collect  and 
provide  to  Bonneville  the  following  data 
by  January  30  of  the  following  year 

a.  Total  number  of  new  homes  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  year 
(broken  out  by  site  built,  modular,  and 
HUD-code  homes,  and  total  multifamily 
units) 

b.  Total  number  of  new  electrically 
heated  homes  constructed  in  the  utility's 
service  area  during  the  past  calendar 
year  (broken  out  by  site  built,  modular, 
and  HUD-code  homes,  and  total 
multifamily  units). 

c.  Total  number  of  new  electrically 
heated  buildings  constructed  in  the 
uulity's  service  area  during  the  past 
calendar  year  to  the  standard(s) 
de8cnt>ed  in  the  cuatomer'a  plan  (broken 
out  by  Bite  built,  modular,  and  HUD- 
code  homes,  and  total  multifamily  units). 

Customers  who  are  operating  a  utility 
program  and/or  utility  service  standard 
should  take  all  necessary  steps  in  order 
to  avoid  double-counting  when  reporting 
the  above  information. 

B.  Commercial.  Under  this  alternative, 
the  customer  must  submit  the  codified 
version  of  the  MCS  which  a  jurisdiction 


in  its  service  area  is  proposing  for 
adoption  or  which  has  been  adopted. 
The  enforcement  methods  must  be 
specified.  In  addition,  the  customer  must 
indicate  what  steps  the  juriadlction  will 
will  take  to  addreaa  LAQ  and  ventilation 
requirementa  of  Bonneville'a  NWECP. 

By  the  plan  aubmiaaion  date  indicated 
to  Appendix  8.  the  customer  must 
submit  the  above  information  to 
Bonneville.  The  statute  or  ordinance 
must  be  operative  no  later  than  the  plan 
Implementation  date  indicated  in 
Appendix  8,  unless  a  grace  period,  as 
provided  for  in  Section  3  of  the  policy, 
has  been  granted. 

Finally,  the  utility  shall  collect  and 
provide  the  following  data  to  Bonneville 
by  January  30  of  the  following  year 

1.  Total  number  of  newly  constructed, 
major  remodels,  and  retrofitted  (all 
fuela)  commercial  buildinga  In  the 
utility'a  aervice  area  during  the  past 
calendar  year. 

2.  Total  number  of  electrically  heated 
newly  constructed,  remodeled,  and 
retrofitted  commercial  buildinga  in  the 
utility's  aervice  area  during  the  past 
calendar  year. 

3.  Total  number  of  electrically  heated 
new.  remodeled,  and  retrofitted 
commercial  buildinga  in  the  utility'a 
aervice  area  during  the  paat  calendar 
year,  to  the  atandard(s)  described  in  the 
customer's  plan,  broken  out  by 
Bonneville  prototype. 

Appendix  5:  Achieving  Electrical 
Savings  by  Adopting  Alternative  or 
Equivalent  Building  Codes 

An  alternative  code  ia  designed  to 
achieve  total  electrical  aavinga  which, 
when  both  aector'a  aavinga  are 
combined,  are  at  least  as  large  as  the 
electrical  savings  expected  had  the 
Council's  residential  and  commercial 
MCS  been  implemented.  A  jurisdiction 
proposing  to  adopt  an  alternative  code, 
in  which  one  sectors'  total  electrical 
savings  is  expected  to  exceed  the  target 
electrical  savings  level  for  that  sector, 
can  use  those  excess  electrical  aavinga 
to  offset  electrical  aavinga  below  the 
target  in  the  other  aector.  The 
alternative  code  path  may  be  pursued 
by  a  juriadlction  only  when  the  sum  of 
each  sectors'  savings  at  least  equals  the 
aggregate  electrical  aavinga  target, 
which  itself  ia  based  on  the  sum  of  the 
level  of  savinga  for  the  two  aectors 
calculated  using  the  Council's  MCS. 
Section  3  of  this  policy  discusses  how 
the  utility  should  approach  the  electrical 
savings  equivalency  analysis. 

As  compared  to  alternative  codes, 
equivalent  codes  examine  each  aector 
individually.  They  differ  from  the  pre- 
approved  codified  versiona  mentioned 


earlier,  but  provide  equivalent  savinga. 
For  a  code  to  be  judged  equivalent  to  the 
MCS.  it  muat  meet  the  definition  of 
equivalence  aa  uaed  in  this  Policy. 

A  customer  must  submit  a  copy  of  the 
alternative  or  equivalent  code  which  a 
jurisdiction  haa  proposed.  In  addition, 
the  cuatomer  muat  indicate  how  the 
jurisdiction  plans  on  maintaining  lAQ 
and  ventilation  at  1983  levels. 
Bonneville  staff  will  attempt  to  assist 
cuatomers  and  jurisdictions  wishing  to 
formulate  improved  building  codes. 

If  an  alternative  code  path  is  pursued, 
cuatomers  are  encouraged  to  submit 
their  alternative  codes  at  the  earliest 
possible  date,  but  no  later  than  the  plan 
submission  date  indicated  in  Appendix 
8.  Both  codes  would  have  to  be 
implemented  and  enforced  by  the  plan 
implementation  date  indicated  in 
Appendix  8. 

A  cuatomer  currently  relying  on 
jurisdictional  participation  in  the 
NWECP  as  at  least  part  of  ita  Policy 
compliance  approach  must  submit  a 
letter  indicating  that  it  intends  to 
continue  to  rely  on  that  program 
participation  to  comply  with  the  Policy 
for  the  plan  coverage  period  indicated  in 
Appendix  8. 

For  either  the  equivalent  or 
alternative  code  approaches,  the 
customer  must  submit  its  residential  and 
commercial  plans  by  the  plan 
submission  date  indicated  in  Appendix 
8.  Tlie  codea  must  be  implemented  and 
enforced  by  the  plan  implementation 
date  indicated  in  Appendix  8,  unless  a 
grace  period,  as  provided  for  in  section  3 
of  the  Policy,  has  been  granted.  Finally, 
the  utility  shall  collect  and  provide  to 
Bonneville  by  January  30  of  the 
following  year 

A.  Total  new  homes  (broken  out  by 
site  built,  modular.  HUD-code  homes, 
and  total  multifamily  units)  and 
commercial  buildings,  (new.  major 
remodels,  and  retrofita)  (all  fuels) 
constructed  in  the  utihty's  service  area 
during  the  past  calendar  year. 

B.  Total  new  electrically  heated 
homes  (broken  out  by  single-family 
modular,  HUD-code  homes,  site  built 
and  multifamily)  and  commercial 
buildings  (new  construction,  retrofits. 
and  remodels)  in  the  utility's  service 
area  during  the  past  calendar  year. 

C.  Total  new  electrically  heated 
homes  (broken  out  by  single-family 
modular,  HUD-code  homes,  site  built, 
and  total  multifamily)  and  commercial 
buildings  (broken  out  by  new 
construction,  major  remodels,  and 
retrofits  by  Bonneville  prototye  by 
square  footage)  in  the  utility's  service 
area  during  the  past  calendar  year,  to 
the  8tandard(8)  described  in  the 
customer's  plan. 


Customers  who  are  operating  a  utility 
program  and/ or  a  utility  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-counting  when 
reporting  the  above  information. 

For  a  more  complete  discussion  of  the 
data  required  to  evaluate  an  alternative 
or  equivalent  code,  refer  to  the  latest 
version  of  Bonneville's  MCS  Code 
Equivalency  Determination  Procednres. 
A  copy  of  these  procedures  can  be 
obtained  by  contacting  your  nearest 
Bonneville  Area  or  District  Office. 

Appendix  &•  Achieving  Electrical 
Savings  by  Adopting  a  Codified  Version 
of  the  MCS  as  a  Utility  Service 
Standard^ 

If  a  utility  is  currently  relying  on  a 
utihty  service  standard  as  at  least  pari 
of  its  Policy  compliance  appraoch,  all 
the  utibty  need  do  is  submit  a  letter 
indicating  that  it  wishes  to  continue  to 
rely  on  that  approach  to  comply  with  the 
Policy  for  the  plan  coverage  period 
indicated  in  Appendix  8. 

A.  Residential.  This  path  essentially 
involves  adoption  of  a  legal  enforceable 
electric  utility  hook-up  standard  for  new 
electrically  heated  residential  buildings. 
TTie  customer  would  simply  decline  to 
serve  new  electricaUy  heated  buildings 
not  built  to  the  standard's  specifications. 
A  grace  period  would  be  allowed  for 
buildings  considered  by  Boimeville  to  be 
"under  construction"  at  the  time  the 
standard  was  adopted.  The  adoption  of 
a  utihty  service  standard  may  qualify 
the  utility  for  participation  in 
Bonneville's  NWECP. 

Customers  wishing  to  avoid  a 
surcharge  with  this  approach  shall 
submit  a  residential  plan  by  the  plan 
submission  date  indicated  in  Appendix 
8.  and  the  residential  service  standard 
shall  be  adopted  and  enforced  by  the 
plan  implementation  date  indicated  in 
Appendix  8.  A  plan  must  contain:  (1)  A 
copy  of  the  standard  to  be  imposed,  (2) 
how  the  customer  plans  on  monitoring 
compliance  with  the  standard,  and  (3) 
what  lAQ  measures  and  activities  will 
be  pursued  to  at  least  achieve  lAQ  and 
ventilation  levels  of  Super  GOOD 
CENTS  construction,  which  is  designed 


'  Many  cuatomers  have  questioned  whether  they 
have  legal  authonty.  under  State  laws  to  impose 
such  a  aervice  requirement  Bonneville  has 
examined  this  question  under  the  State  laws  of 
Oregon.  Washington.  Idaho,  and  Montana  and  has 
reached  the  tenative  conclusion  that  no  clear  legal 
impediments  exists  in  these  States  to  conservation- 
oriented  utihty  service  requirements.  While 
Bonneville  does  not  offer  legal  advice  to  customers, 
particularly  on  questions  of  State  law.  Bonneville 
legal  staff  are  available  to  discuss  these  preliminary 
conclusions  with  customers  and  their  legal  counsel 
Any  utility  coruidering  such  a  path  should  obtain 
independent  legal  advice  on  this  question. 


to  at  least  maintain  1983  levels  of  LAQ 
and  ventilation. 

No  surcharge  will  be  imposed  on  any 
customer  relying  on  auch  a  service 
requirement  which  ia  subsequently 
enjoined  or  invalidated  by  a  couri.  In 
such  an  event  the  customer  will  be 
given  a  reasonable  period  of  time  to 
chose  and  implement  another  option. 

Finally,  the  customer  shall  submit  to 
Bonneville  the  following  data  by 
January  30  of  the  following  year. 

1.  Total  new  homes  (all  fuels) 
constructed  in  the  utility'a  8er\ice  area 
during  the  past  calendar  year  (broken 
out  by  single-family  modular.  HUD-code 
homes,  site  built  and  multifamily). 

2.  Total  new  electrically  heated  homes 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (broken 
out  by  single-family  modular,  HUD-code 
homes,  site  built  and  midtifamily). 

3.  Total  new  electrically  heated  homes 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  to  the 
standard(8)  described  in  the  customer's 
(broken  out  by  single-family  modular, 
HUD-code  homes,  site  built  and 
multifamily). 

B.  Commercial.  This  path  essentially 
involves  adoption  of  a  legally 
enforceable  electric  utihty  hook-up 
standard  for  new  electrically  heated 
commercial  buildings  at  least  equal  to 
the  Council's  commercial  MCS.  The 
customer  would  simply  dechne  to  serve 
new  electrically  heated  buildings  not 
built  to  the  standard's  specifications.  A 
grace  period  would  be  allowed  for 
buildiiigs  considered  by  Bonneville  to  be 
"under  construction"  at  the  time  the 
standard  was  adopted. 

Customers  wishing  to  avoid  a 
surcharge  with  this  approach  shall 
submit  a  commercial  plan  by  the  plan 
submission  date  indicated  in  Appendix 
8,  and  the  commercial  service  standard 
shall  be  adopted  and  enforced  by  the 
plan  implementation  date  indicated  in 
Appendix  8,  unless  a  grace  period,  as 
provided  for  in  section  3  of  the  policy, 
has  been  granted.  A  plan  must.  (1) 
Contain  a  copy  of  the  standard  to  be 
imposed,  and  (2)  indicate  how  the 
customer  plans  on  monitoring 
compliance  with  the  standard. 

No  surcharge  will  be  imposed  on  any 
customer  relying  on  such  a  service 
requirements  which  is  subsequently 
enjoined  or  invalidated  by  a  court.  In 
such  an  event  the  customer  will  be 
given  a  reasonable  period  of  time  to 
choose  and  implement  another  option 

Finally,  the  customer  shall  submit  to 
Bonneville  the  following  data  by 
January  30  of  the  following  year 

1.  Total  new  commercial  buildings, 
major  remodels,  and  retrofits  (aU  fuels) 
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conatnicted  In  the  utility"!  lervice  trea 
during  the  pait  calendar  year. 

Z.  Total  electrically  heated  new. 
ramudeled.  and  retrofitted  commercial 
building!  conatructed  In  the  utility's 
service  area  during  the  past  calendar 
year  (broken  out  by  Bonneville 
prototype) 

3.  Total  electrically  healed  new. 
remodeled,  and  retrofitted  commercial 
buildings  constructed  in  the  ulihty's 
service  area  during  the  past  calendar 
yenr.  to  the  standard(s)  described  in  the 
customer  s  plan  (broken  out  by 
Bonneville  prototype). 

Appendix  7:  Achieving  Electrical 
Savings  by  Adopting  an  Alternative  or 
Equivalent  Utility  Service  Standard 

This  path  IS  actually  two  alternative 
paths  If  an  equivalent  utihty  service 
standard  approach  Is  pursued,  a 
customer  may  choose  to  adopt  a  utilitv 
service  standard  which  is  not  one  of  the 
codified  versions,  but  which  is 
determined  to  be  equivalent  to  the 
Councils  MCS,  as  equivalence  is 
defined  in  this  Policy  Alternatively,  the 
customer  may  choose  to  adopt  utihty 
service  standards  for  the  residential  and 
commercial  sectors  which  when  taken 
together,  achieves  at  least  the  same 
level  of  total  electrical  savings  as  would 
have  been  achieved  had  the  customer 
adopted  the  Council's  commercial  and 
residential  MCS.  This  lnMer  option  is 
referred  to  as  an  alternative  utihty 
service  standard. 

If  a  utility  is  currently  relying  on  a 
utility  service  standard  as  at  least  part 
uf  Its  Policy  compliance  approach,  all 
the  utility  need  do  is  submit  a  letter 
indicating  that  it  wishes  to  continue  to 
rely  on  that  approach  to  comply  with  the 
Policy  for  the  plan  coverage  period 
mdicated  in  Appendix  8. 

If  an  alternative  or  equivalent  utility 
service  standard  approach  is  pursued,  a 
customer  shall  submit  to  Bonneville:  (1) 
A  copy  of  the  proposed  service 
standard(s).  (2)  a  description  of  the 
enforcement  method(s);  (3)  a  description 
of  the  methods  used  to  at  least  achieve 
lAQ  and  ventilation  levels  of  Super 
GOOD  CENTS  construction,  which  is 
designed  to  at  least  maintain  1963  levels 
of  LAQ  and  ventilation;  and  (4)  a  copy  of 
the  analysis  used  to  verify  that  the 
proposed  service  standard(s)  will 
achieve  the  required  total  electrical 
savings  This  material  shall  be 
submitted  by  the  plan  submission  date 
indicated  in  Appendix  8.  and  both 
service  standards  shall  be  adopted  and 
enforced  by  the  plan  implenlation  date 
Indicated  in  Appendix  8. 

Finally,  the  customer  shall  submit  to 
Bonneville  the  follwing  data  by  [anuary 
30  of  the  following  year 


A.  Total  new  homes  (broken  out  by 
site  built,  modular.  HUD-code  homes, 
and  total  multifamily  units)  and 
commercial  buildings  (all  fuels  broken 
out  by  new  constnictloa  major 
remodels,  and  retrofits)  in  the  utility's 
service  area  during  the  past  calendar 
year. 

B.  ToUl  new  electrically  heated 
homes  (for  single-family,  broken  out  by 
site  built,  modular.  HUEM»de  homes, 
and  total  multifamily  units)  and 
commercial  buildings  (broken  out  by 
new  construction,  remodel,  and  retrofits) 
in  the  utility's  service  areas  during  the 
past  calendar  year 

C.  Total  new  electrically  heated 
homes  (for  single-family,  broken  out  by 
site  built  modular,  HUD-code  homes, 
and  total  multifamily  units)  and 
commercial  buildings  (new  construction, 
remodels,  and  retrofits)  constructed  in 
the  utility's  service  area  during  the  p>ast 
calendar  year,  to  the  standard(s) 
described  in  the  ciutomer's  plan  by 
Bonneville  prototype). 

For  a  detailed  description  of  the  data 
required  to  evaluate  an  alternative  or 
equivalent  code,  and  the  evaluation 
criteria,  the  customer  and/or  jurisdiction 
Is  advised  to  consult  the  latest  version 
of  Bonneville's  MCS  Code  Equivalency 
Determination  Procedures.  A  copy  of 
these  procedures  can  be  obtained  by 
contacting  your  local  Bonneville  Area  or 
District  Office. 

Appendix  8:  Submittal  and 
Implementation  Schedule  for  MCS 
Surcharge  Policy 
Plan  Submission  Date:  December  16, 

1966 
Plan  Implementation  Date:  January  16, 

1989 
Plan  Coverage  Period:  Calendar  Year 

1969 

Issued  in  Portland.  Orejfon.  on  February  28, 
IMS 

StovM  G  Hickok. 
Executive  AtMistant  Administrator. 
[PR  Doc  9e-«74e  Filed  3-8-8B;  4:56  pm] 
loooa 


terminated.  The  preliminary  permit  was 
issued  on  August  12. 1968.  and  would 
have  expired  on  July  31, 1991. 

The  permittee  filed  the  request  on 
February  1, 1989.  and  the  preliminary 
permit  for  Project  No.  10625  shall  remain 
In  effect  throu^  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  In  efTect 
through  the  first  business  day  following 
that  day.  New  applications  Involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
iD. 


Fadaral  EiMrgy  Regulatory 


(Protwt  Na  1063S-001:  W—Nngtenl 

WNto  Chucii  Water  Co.;  Surrandar  of 
Praimtnary  Parmlt 

March  0.  isee 

Take  notice  that  the  White  Chuck 
Water  Company,  permittee  for  the  Clear 
Creek  Hydroelectric  Project  No.  10525. 
to  be  located  on  Clear  Creek  in 
Snohomish  County,  Washington,  has 
requested  that  its  preliminary  permit  be 


Secretary 

(FR  Doc  89-4743  Fded  3-10-88;  8:45  am) 
I  oom  srtT-ava 


[Doctwl  No.  TQW-2-1-<MWl 

Alabamft-Tannaaaaa  Natural  Oaa  Co^ 
Propoaad  POA  Rata  AdKiatmant 

March  8.  1989. 

Take  noUce  that  on  March  1, 1989. 
Alabama-Tenneaaee  Natural  Gas 
Company  (Alabama-Tennessee).  Post 
Office  Box  9ia  Florence.  Alabama. 
35631,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  following  tariff  sheet: 
Twelfth  Revised  Sheet  No.  4 

Alabama-Tennessee  states  that  this 
tariff  sheet  is  to  become  effective  April 
1. 1969.  Alabama-Tennessee  states  that 
the  purpose  of  this  filing  is  to  adjust  itn 
rates  to  conform  to  the  rates  of  its 
suppliers. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission's  Regulations  in  order  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regxilatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC.  20428.  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
IS  385.211  and  385.214).  All  such 
motions  or  protests  should  be  filed  on  or 
before  March  15, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


to  the  proceeding  must  file  a  motion  to 

Intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  CaahriL 

Secretary. 

[FR  Doc.  88-5737  Filed  3-10-89;  8:45  am] 
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(Dockat  Na  TAM-l-4ft-O00] 

ANR  Plpa«na  Co^  Propoaad  Changaa 
In  FERC  Qaa  Twfff 

March  7. 1988. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR").  on  February  28. 
1989,  tendered  for  filing  as  part  of  its 
F£.R.C.  Gas  Tariff.  Original  Volume  No. 
1,  the  following  tariff  sheet  to  be 
effective  May  1. 1989. 

Twentieth  Revised  Sheet  No.  18 

ANR  states  that  the  purpose  of  the 
instant  filing  is  to  implement  its  Annual 
PGA  rate  adjustment  pursuant  to 
Section  15  of  the  General  Terms  and 
Conditions  of  ANR's  Tariff. 

ANR  states  that  Twentieth  Rev.  Sheet 
No.  18  reflects  a  32.054  per  dekatherm 
(dth)  decrease  in  the  gas  cost  component 
of  the  commodity  rate  of  ANR's  CD-I/ 
MC-1  Rate  Schedules,  a  decrease  of 
$0.41  in  the  monthly  D-1  demand  rate 
and  a  reduction  of  1.48<  In  the  D-2 
demand  rate  appUcable  to  the  CD-l/ 
MC-1  Rate  Schedules.  The  instant  filing 
further  reflects  a  decrease  in  ANR's  one- 
part  rate  applicable  to  Rate  Schedule 
SGS-1  of  36.614  per  dth. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20428,  in 
accordance  with  9  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  27. 1989.  Protests  will  be 
considered  by  the  Commission  In 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahell. 
Secretary 
[FR  Doc.  8»-5711  Filed  3-10-89:  8:45  am] 

MLUNQ  coot  «717-01-M 


[Docket  No.  ER89-17-000] 

Cincinnati  Gaa  A  Elactrtc  Co^  Initiation 
of  Procaadhig  and  Refund  Effactiva 
Data 

March  8, 1989. 

Take  notice  that  on  March  8. 1989.  the 
Commission  issued  an  order  in  this 
proceeding  initiating  a  proceeding  under 
section  206  of  the  Federal  Power  Act  as 
amended  by  the  Regulatory  Fairness  Act 
of  1988. 

Refund  effective  date:  60  days  from 
publication  of  this  notice  in  the  Federal 
Register. 
LobD.CaahelL 
Secretary. 
[FR  Doc  88  5742  Filed  3-10-89:  8:45  am] 

BHJJMO  OOOC  S717-01-M 


[Docket  Na  TAM-1-46-000] 

Kentucky  Wast  Virginia  Gas  Co^- 
Propoaad  Ctiangas  in  FERC  Gas  Tariff 

March  6, 1989. 

Take  notice  that  Kentucky  West 
Vii^ginia  Gas  Company  ("Kentucky 
West")  on  March  1. 1989.  tendered  for 
filing  with  the  Federal  Energy 
Regulation  Commission  ("Commission") 
its  aimual  PGA  filing,  which  includes 
Eleventh  Revised  Sheet  No.  41  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  to  become  effective  May 
1.1989. 

Kentucky  West  states  that  Eleventh 
Revised  Sheet  No.  41  reflects  a  deferred 
gas  cost  adjustment  of  $0.0431  and  a 
current  adjustment  decrease  based  on 
an  average  cost  of  purchased  gas 
effective  May  1. 1989,  of  $2.0526.  This 
average  cost  of  gas  reflects  Kentucky 
West's  exercise  of  contractual 
provisions,  pursuant  to  its  obligations 
under  various  gas  purchase  agreements, 
so  as  to  provide  for  a  totad  price  of 
$2.0724  per  dth  inclusive  of  aU  taxes  and 
any  other  production-related  cost  add- 
ons that  it  would  pay  under  these 
contracts. 

Kentucky  West  states  that  by  its 
filing,  or  any  request  or  statement  made 
therein,  it  does  not  waive  any  rights  to 
collect  amounts,  nor  the  right  to  collect 
carrying  charges  applicable  thereto,  to 
which  it  is  entitled  pursuant  to  the 
mandate  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued  on 
March  6, 1986,  in  Kentucky  West 
Virginia  Gas  Co.  v.  FERC,  780  F.2d  1231 
(5th  Cir.  1986),  or  to  which  it  is  or 
becomes  entitled  pursuant  to  any  other 
judicial  and/or  administrative  decisions. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  each  of 


its  jurisdictional  customers  and 
interested  state  commissions 

Any  jjerson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20428,  in  a  accordance  with 
SS  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  and  385.214).  All  such 
motions  or  protests  should  be  filed  on  or 
before  March  28, 1989.  Protests  will  be 
considered  by  the  commission  in 
determining  ^e  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CaatielL 

Secretary. 

[FR  Doc.  89-5738  Filed  3-10-89;  8:45  am] 

BKUNQ  COOC  S717-»1-a 


[Docket  Na  TAS9-1-47-000] 

MKaC,  inc^  Proposed  Purchased  Gas 
Ad)ustment  Rate  Ctiange 

March  7. 1989. 

Take  notice  that  on  February  28,  1989. 
MIGC  Inc.  (MIGC)  tendered  for  filing 
Fifty-Second  Revised  Sheet  No.  32  to  its 
FERC  Gas  Tariff  Original  Volume  No.  1 
MIGC  states  that  the  purpose  of  this 
proposed  tariff  change  is  to  submit  its 
first  annual  purchased  gas  cost 
adjustment  (PGA)  filing  pursuant  to  the 
Commission's  revised  PGA  regulations 
and  the  revised  PGA  provisions  of 
MIGC's  tariff,  as  approved  in  Docket 
No.  RP88-143-000.  The  revised  tanff 
sheet  is  proposed  to  become  effective 
May  1, 1989. 

MIGC  states  that  Fifty-Second 
Revised  Sheet  No.  32  reflects  a  PGA 
increase  of  $.1141  per  MMBtu.  MIGC 
states  that  the  proposed  PGA  increase 
of  $.1141  reflects  a  current  adjustment  of 
$.0012  per  MMBtu  to  be  effective  for  the 
three  months  commencing  May  1, 1989. 
and  an  annual  surcharge  adjustment  of 
$.1153  per  MMBtu  also  effective  May  1. 
1989. 

Any  [>erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
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Mdrch  27.  1980.  Pro(e«U  will  b« 

considered  by  lh«  ComoUtuon  in 

deleniuaii^  the  appropriata  actioo  to  b« 

tdken,  but  will  not  Mrv«  to  maka 

protestanta  partiea  to  tha  proceadm^ 

Any  peraon  wiahin^  to  b«coiDa  a  party 

must  file  a  motion  to  intarvana.  Copiea 

uf  this  filing  ara  oo  fila  with  tha 

Commission  and  are  availabia  for  th« 

public. 

Lois  D.  CaahalL 

Sucmtarj 

|M«  [)oc  tO-aru  ra«d  S-tO-^ft  fttt  ami 

MLUMO  cooa  •m-»%-m 


[Docfcat  Noa.  Tlin->-l6-000  and 
i»-001] 


National  Fual  Qaa  Suppty  Corp^ 
Propoaad  CTwngaa  fen  FERC  Qaa  Tarfff 

Marth  7   1080 

Take  notice  that  on  Febniary  2&  1988. 
National  Fuel  Gas  Supply  Corporation 
I   National"!  tendered  for  filing  aa  part 
of  Its  FFJ^C  Gas  Tariff.  Firat  Revi»«d 
Volume  No.  1.  the  following  tariff  sheets, 
to  be  effective  on  March  1.  1989. 
Fifth  Revised  Shset  No.  n.  page  1  of  2 
Third  Revised  Sheet  No  71-A,  page  1  of 

2 
Third  Revised  Sheet  Na  Tl-B,  pan*  I  of 

2 
Second  Revised  Sheet  No.  71 -C 
Fift^  Revtaed  Sfaaet  No.  72.  page  1  of  2 
Fifth  ReriMd  Slimt  No.  72.  pa^e  2  of  2 
Third  Revised  Sheet  No.  72-A.  pmge  1  of 

4 
Third  Revised  Sheet  No.  T^A,  pafle  Z  of 

4 
1  hird  Revised  Sheet  No.  72-A.  page  3  of 

4 
Third  Revised  Sheet  Nol  7a-A.  page  4  of 

4 
Third  Reviaed  Sheet  No.  72-8.  pa«e  1  of 

3 
Third  Reviaed  Sheet  Na  72-8  p««e  2  of 

3 
Third  Revtaed  Sheet  No.  72-a  page  3  of 

3 
Second  Revised  Sheet  No.  72-C 

Naltonal  states  that  tha  purpose  of 
this  filuig  la  to  update  tha  aaaooDt  of 
take-or  pay  chargea  approv«d  by  the 
Fednral  Energy  Ragulatory  Coauniaaioa 
to  be  Inlled  to  Natiooai  by  its  pipeline- 
suppliers  and  to  be  recovered  by 
National  by  operation  ot  section  zO  of 
the  Geoeral  Terms  and  Coaditkma  to 
Naltooals  FERC  C^ia  TanH.  Ptrst 
Revised  Volume  No  1.  NaUooal  further 
■  tales  that  ita  pipeline-auppliers  which 
have  received  approval  to  bill  take-or- 
pay  charges  to  NatKMud  are:  Columbia 
Gas  TrananuaaMia  Corporattoo.  OtG 
Traaamiaatun  Corporatioii,  Texaa 
Eastern  Traasmiaaiun  Corporation. 
Transcontinental  Gas  Ptpetine 


Company,  and  Tenneaaee  Caa  PipeUne 
Company. 

(n  addition,  on  Febniary  28, 1988, 
National  filed  Subatltnte  Piftti  Reviaed 

Sheet  No.  71  to  correct  the  amount  of 
take-or-pay  costs  inoirred  by  Texas 
Eastern  from  Southern  and  passed- 
through  to  National.  National  itatat  that 
It  also  filed  Subatituta  Fifth  Reriaad 
Sheet  No.  72  to  reflect  the  correct 
computation  of  ita  cnataraan'  total 
monthly  principal  amounts. 

Copies  of  National's  filings  were 
served  oo  Nattonala  joriadictional 
customers  and  on  the  intereeted  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washingloa 
DC  20420.  tn  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CTR  385.214 
and  385.2111.  All  such  motioos  or 
protests  should  b«  filed  on  or  before 
March  14,  1989  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  Intervene.  Copiea 
of  this  flbng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Louis  D.  CaahaO. 
S«vr"tory 

[FR  Doc.  80^713  Filed  3-V0~afi:  ac45  »m] 
BiuaM  caoe  t7iva»-a 


(Oocint  No.  TQ8»-»-te-e0O] 

Natk}«Ml  Fual  Oaa  Supply  Cor^ 
PropoMd  awngaa  fen  FERC  Om  TaiHf 

March  &.  186(1 

Take  notice  that  on  March  1. 1988, 
National  Fuel  Caa  Supply  Corporation 
(National ")  tendered  for  filing  aa  part 
of  its  FERC  Gas  Tariff  First  Raviaed 
Volume  No.  1.  Twenty-First  Reirised 
Sheet  No.  4,  proposed  to  become 
effective  on  April  1. 1988. 

National  statas  that  the  porpoae  of  the 
proposed  reriaad  tariff  sheet  is  to  reflect 
the  quarterly  Porchaaed  Gaa  Coat 
Adjuatment  (TGA")  reqnired  ander  the 
Commisaian's  Regulations.  National 
further  states  that  tha  proposed  tariff 
sheet  results  in  a  28^68  cents  per 
dekatherm  (Dth)  reduction  in  iU 
commodity  gaa  coats  in  oomperison  with 
its  base  tariff  rates  in  Docket  No.  RP88- 
4»-O00.  which  went  into  effect  on 
laotiary  30. 1980.  The  proposed  quarterly 
PGA  IS  said  to  result  in  a  oonmodity 
sales  rate  under  National's  Rate 


Schedulea  RQ  and  CD  equal  to  12.6447 
per  Dth. 

National  states  that  the  altemathre.  it 
submitted  Third  Revised  Seventeenth 
Revised  Sheet  No.  4  to  reflect  the  ratea 
filed  by  National  in  Docket  No.  RP88- 
136-OOa  which  results  in  a  26.56  cent  per 
Dth  negative  current  adjustment  based 
on  the  same  projected  purchased  gas 
costs  over  the  period  April  through  June 
1989.  National  states  that  this  tariff 
sheet  results  in  a  comodity  sales  rate  of 
$2.8819  per  Dth. 

National  states  that  copies  of  this 
filing  were  posted  in  accordance  with 
the  Commission's  Regnlationa  and 
served  upon  tha  Company's 
jurisdictional  custaoiars  and  tha 
Regulatory  Commiaaion*  of  the  States  of 
New  York.  Ohio.  Pennsylvania. 
Delaware  and  New  jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comntission.  825 
North  Capitol  Street  NE.  Washington. 
DC  20426.  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedtire  (18  CTR  S85.214 
and  385.211).  All  such  motions  to 
tn  terrene  or  protests  should  be  filed  on 
or  before  March  15, 1989.  Protests  wiD 
be  constdered  by  the  Commission  in 
determining  tfie  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  ttie  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiHng  are  on  file  with  the 
Commission  and  an  available  for  public 
inspection, 
Lois  D.  Cashell. 
Secretary 

[FR  Doc.  86-^73B  Filed  ^lO^SOe  (US  am] 
1  cooa  ariT-ai-a 


(Dockal  Na  TQ89-a-6»-0801 

Northern  Natunri  Qas  Co^  Division  of 
Enron  Corp^  Propo— d  Change*  In 
FERC  Gas  Tarfff 

March  S,  1988. 

Take  notice  that  Northern  Natural 
Gas  Company,  Division  of  Enron  Corp. 
(Northern),  on  March  1. 198a  tendered 
for  filing  changes  in  its  F.EJLC  Gas 
Tariff.  Third  Reviaed  Volume  No.  1 
(Volume  No.  1  TarifT)  and  Original 
Volume  No.  2  (Volume  No.  2  Tariff). 

Northern  states  that  the  revised  tariff 
sheets  adjust  its  Base  Average  Gas 
Purchase  Cost  in  accordance  with  the 
Quarterly  PGA  filing  requirements 
codified  by  the  Commission's  Order 
Nos.  483  and  4e3-A.  The  instant  fiHng 
reflects  a  Base  Average  Gas  Purchase 


Cost  of  $1.7698  per  MMBtu  to  be 
effective  April  1, 1989.  through  June  30. 
1989.  Northern  further  intends  to  use  its 
flexible  PGA,  as  necessary,  to  reflect 
actual  market  conditions  throughout  this 
time  period. 

Northern  states  that  this  filing 
establishes  new  Dl  and  D2  rates  in 
compliance  with  the  above  referenced 
PGA  Rulemaking,  Such  required 
Northern  to  adjust  its  PGA  demand  rate 
components  on  a  quarterly  versus 
annual  basis.  This  filing  will  establish 
new  Dl  and  D2  rate  components  of  $.860 
and  $.0369  per  MMBtu.  respectively,  to 
be  effective  April  1. 1989.  through  June 
30.1989. 

Copies  of  the  filing  were  served  upon 
the  company's  Jurisdictional  sales 
customers  and  interested  State 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  S  S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  15, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lob  D.  CasheU. 
Secretary. 
[FR  Doc  89-5740  Filed  J-10-89;  8:45  am] 

aaiJMO  COOE  S717-01-M 


(Docket  Na  TO8»-»-29-000] 

Transcontlnantai  Gas  Pipe  Una  Corp^ 
Proposed  Changes  In  FERC  Gas  Tariff 

March  S.  1989. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  March  1. 1989  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  Second  Revised  Volume  No.  1. 
Such  sheets  are  proposed  to  be  effective 
April  1. 1989. 

Fifty-Sixth  Revised  Sheet  No.  12 
Fifth-Third  Revised  Sheet  No.  15 
Twelfth  Revised  Sheet  No.  15-A 

Transco  states  these  tariff  sheets 
reflect  the  elimination  of  the  (0.9  cents) 
per  dt  surcharge  rate  under  the  CD,  G, 
OG.  PS,  E,  ACQ  and  S-2  Rate  Schedules 


pursuant  to  the  requirements  of  { 154.310 
of  the  Commission's  regulations. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to  its 
jurisdictional  customers  and  interested 
State  Commissions.  In  accordance  with 
the  provisions  of  { 154.16  of  the 
Commission's  Regulations,  copie"  of  this 
filing  are  available  for  public  inspection 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 
main  office  at  2800  Post  Oak  Boulevard 
in  Houston.  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  85  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  15. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaahaU. 
Secretary. 
[FR  Doc.  89-5741  Filed  3-10-89;  8:45  am] 

BILUNO  COOC  «717-01-M 


[Docket  No.  RP88-71-000] 

Pacific  Gas  Transmission  Co^  Rate 
Change 

March  7, 1989. 

Take  notice  that  on  March  1, 1989, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  a  "Notice  of 
Rate  Change  to  Reflect  Increase  in  the 
Price  of  Canadian  Gas  in  Cost  of  Service 
Charges  and  Request  for  Expedited 
Consideration." 

PGT  states  that  its  filing  is  made  in 
compliance  with  the  Commission's 
orders  in  Docket  No.  RP73-111  which 
require  PGT  to  make  filings  pursuant  to 
section  4  of  the  Natural  Gas  Act  before 
there  is  reflected  in  PGTs  cost-of- 
service  charges  any  increase  in  the  price 
for  gas  purchased  from  Canadian 
suppliers. 

PGT  indicates  that  its  filing  will  only 
affect  increases  in  rates  charged  under 
its  PL-1  Rate  Schedule  for  gas  sales 
made  by  PGT  to  its  only  sales  customer. 
Pacific  Gas  and  Electric  Company 
(PG&E). 

PGT  states  that  the  filed  changes  in 
rates  will  reflect  in  its  cost-of-service 


chaises  an  increase  to  $1.90  fU.S  )  per 
MMBtu  in  the  Commodity  Rate  for  gas 
imported  from  Canada,  commencing 
April  1, 1989.  Under  PGTs  import 
arrangements,  this  new  price  will 
remain  in  effect  for  eighteen  months, 
through  September  30, 1990. 

PGT  states  that  the  new  price  is  based 
on  competitive  conditions  in  PGiEs 
market  in  northern  and  central 
California  and  that  PG&E  is  wilhng  to 
accept  the  increase  in  exchange  for  the 
stability  of  an  eighteen-month  price 
which  is  competitive  imder  current 
maricet  conditions.  PGT  presently 
obtains  more  than  99%  of  its  gas  supply 
from  Canada  at  the  Internationa) 
Boundary. 

PGT  advises  that  copies  of  its  filing 
have  been  mailed  to  its  customers  and 
to  interested  state  commissions  and 
other  interested  parties.  PGT  requests 
that  expedited  consideration  be  given  to 
the  instant  filing  and  that  the  rate 
change  be  allowed  to  become  effective, 
without  suspension,  on  April  1. 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sti^et  NE.,  Washington. 
DC  20426,  in  accordance  with  §§  385.211 
or  385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  14, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  ptirty  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  89-5714  Filed  3-10-89;  8:45  am] 

B&UNQ  COOC  «717-0t-M 


[Docket  Na  ER8»-2S6-000] 
Palisades  Generathig  Co^  Rllng 

March  6, 1989. 

Take  notice  that  Palisades  Generating 
Company  (PGC),  on  February  27, 1989. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  as  an  initial  rate  schedule 
the  Power  Purchase  Agreement  between 
Consumers  Power  Company  and  PGC. 
The  Power  Purchase  Agreement 
provides  for  long-term  sales  for  resale  of 
available  energy  from  the  Palisades 
Nuclear  Generation  Station.  The  Power 
Purchase  Agreement,  by  its  terms,  is  not 


IMIB 
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effective  imtiJ  H  it  accepted  and 
approved  by  the  Commtarion. 

Any  perton  decirtng  to  be  heard  or  to 
protest  said  filing  ahoutd  file  a  motion  to 
intervene  or  protast  with  the  Federal 
Energy  Reffuiatory  Commiialon.  §25 
North  Capitol  Street  NR..  Waahington. 
DC  2042a.  in  accordance  with  Ruiee  Zll 
and  214  of  the  Conunisaion'a  Rule*  of 
Practice  and  Procedure  (18  CFR  385.211. 
:185  214).  All  auch  motiona  or  proteati 
nhottld  be  filed  on  or  before  March  29, 
1969  Protesta  will  be  conaidered  by  the 
Commisaian  in  detarmmiDg  the 
appropnate  action  (o  be  taken,  but  will 
not  aerve  to  make  proteatants  partiea  to 
the  proceeding.  Any  peraon  wiahtng  to 
become  a  party  must  file  a  motion  to 
intervene.  Coptea  of  thia  fUing  are  on  File 
with  the  Conuniaaian  and  are  available 
fir  public  inspectiai. 
LoiaaCadHl. 
Strcretary. 

|m  Doc.  a»-6T15  Piled  5-tt>-8r.  8:48  ami 
atujMa  CQOC  crrr-evai 


South  Georgia  Natural  Qaa  C04 
Propoeed  ChwHiee  to  FERC  Qaa  Tariff 


Mdrdi  7  1 

Take  notice  that  on  March  1.  1988. 
South  Georgia  Natural  Gaa  Cuxrvpaoy 
I  South  Georgia")  tendered  fur  fibng 
h'lfty  Piral  Revised  Sheet  Na  4  to  lU 
FTJIC  Gas  Tanff,  First  Revised  Volume 
No  1.  The  tariff  sheet  and  supportin^j 
information  are  being  filed  with  a 
proposed  effective  date  of  Apnl  1.  1989. 
pursuant  to  the  Purchased  Gaa  Cuat 
Adjuatments  provision  set  out  in  section 
U  of  South  Georgia's  FERC  Gas  Tariff. 
South  Georgia  states  that  Flfly-FVrst 
Revised  Sheet  No.  4  reflects  a  revenue 
increase  of  approximately  $608,000  In 
(urisdictional  revenues  resulting  from  an 
increase  a4  S3.0ei  per  MXffltn  In  the  D-1 
component  of  South  Georgia's  rates,  an 
increase  of  S-IW  per  MMBtu  in  the  D-2 
component  for  the  G-l/1-1  Rate 
Schedules,  an  increaae  of  $.144  per 
MMBtu  in  the  commodity  component, 
and  a  decrease  in  the  D-2  component  of 
Rate  Schedules  G-2/1-2  of  1024  per 
MMBtu. 

South  Georgia  states  that  its  Current 
Adjustment  reflects  an  tncrease  in  the 
rates  of  its  primary  pipeline  supplier. 
Southern  Natwral  Gas  Company,  which 
are  proposed  to  become  effective  April 
1.  IQOe  in  Docket  No.  TASB-l -7-000. 

Any  peraon  desiring  to  be  heard  or  to 
protest  said  Tiling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NF^.  Washington. 
DC  20420.  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (SS  385.211. 
385.214).  All  such  motion*  or  protests 
should  be  filed  on  or  before  March  14. 
1989.  Protests  will  be  considered  by  the 
Commission  in  determinina  the 
appropnate  action  to  be  ta!ken  but  will 
not  serve  to  make  prolestanla  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  Filing  are  on  FJe 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CaahflO. 
Secrftaiy. 
[TV.  Do&  a»-S71«  Piiad  3-10^80: 8:46  ast) 

1  S71T-«1-a 


tOodrat  Na  RPt»-7»-00e] 

Stingray  Itpaina  C04  Oanga  in  Tariff 

March  7.  lasa 

Taka  notice  that  on  March  1. 1988 
Stingray  Pipeline  Compaoy  (Stingray) 
tendered  for  Filing,  pursuant  to  the 
proviaiona  of  Order  Noa.  508  and  508-A 
and  the  applicable  provisioiu  of  the 
Federal  Energy  itegulatory 
CuBuniaaion'a  (CommisaioD) 
Regulatiooa.  the  following  revised  tariff 
sheets  to  its  FERC  Gas  Tanff  Original 
Volume  No.  1. 
Second  Revised  Sheet  No.  1 
Revised  Sixteenth  Revised  Sheet  No.  4 
Original  Tariff  Sheet  No.  72 

through 
Ongtnal  Tanff  Sheet  No.  14« 

The  proposed  eSectivs  date  of  these 
revised  tanff  sheets  is  Apnl  1.  1989. 

In  accordaDce  with  the  proYiskms  of 
the  Commission's  Regulations,  Stingray 
states  that  these  tanff  sheets  reflect 
establishment  of  Stingray's  initial  Rate 
Schedules  for  transportation  service 
under  18  CFR  Part  284,  Subpart  K  of  the 
Commission's  Regulatioiis. 

Stingray  also  respectfully  requests 
that  the  Commission  grant  such  waivers 
of  the  applicable  requirements  of  the 
Natural  Gas  Act  and  the  Commission's 
Regulations  thereunder,  including 
Sections  154  and  2S4  as  may  be 
necessary,  so  that  tha  enclosed  tariff 
sheets  may  be  accepted  for  filing  and 
made  effective  on  April  1, 1989.  Grant  of 
such  waivers  is  reasonable  given  the 
nature  of  this  flHng,  the  limited  scope  of 
its  applicability  and  the  desirability  of 
having  tha  proposed  tariff  sheets 
become  effective  April  1. 1988  In 
response  to  Commission  Orders  509  and 
509-A. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  affected 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Filing  should  File  a  motion  to 


intervene  or  protest  with  the  Federal 
Energy  Regulatory  Coimmisaion,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Regulations.  All  such 
motions  or  protests  should  be  filed  oo  or 
before  March  14, 1989.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protesLaats  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Ix>ia  D.  CaahaO. 
Secrelary 

|FR  Doc  89-5717  Filed  J-10-89:  8:45  am] 
BILUMQ  COM  S7n-01-« 


IDocfcst  Ma  TQ8»-2-«-0OOl 

Tenrwaaaa  Qaa  PIpellDe  Co^  ftata 
Change  IJnder  Tartff  Rate  Ad|uatment 
ProvMorta 

March  7.  tSBO. 

Take  notice  that  on  March  1. 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  Fding  the 
following  tariff  sheets  to  iU  FERC  Gas 
Tariff  to  be  effective  April  1. 1989: 

Second  Re\wed  Volume  So,  1 

Item  A: 
TTwelfth  Revised  Sheet  Na  20 
Ninth  Revised  Sheet  No.  20A 
First  Revised  Sheet  No.  2CB 
Fourteenth  Revised  Sheet  No.  21 

Original  Volume  Na  2 

Item  B; 

Thirteenth  Revised  Sheet  No.  5 

Twelfth  R3vised  Sheet  No.  6 

Tennessee  states  that  the  revisions 
listed  as  Item  A  reflect  PGA  current  rate 
adjastraents  pursuant  to  Section  2  of 
Article  XXHl  of  the  General  Terms  and 
Conditions  of  Tennessee's  Tariff. 

Tennessee  states  that  the  revisions 
listed  as  Item  B  adjust  transportation 
rate  schedules  to  reflect  changes  in  the 
cost  of  gas  used  for  fuel  pursuant  to 
section  5  of  Article  XXIIl  of  the  General 
Terms  and  Conditions. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  persona  desiring  to  be 
heard  or  to  protest  said  Filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  Washington 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  March  14. 1989.  Protests  wiQ  be 
considered  by  the  Commission  in 
determining  the  appropriate  actioo  to  be 
taken,  but  will  not  serve  to  make 
proteatants  parties  to  the  proceeding. 
Any  person  «viahing  to  become  a  party 
must  file  a  aiotkin  to  iaterveoe; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motioa  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  fikng  are  on  file  with  the 
Coramisison  and  are  available  for  public 
inspection. 
Lois  D.  CaakaH. 
Secretary. 
(FR  Doc  89-5718  FDad  S-lO-Ba  8^  am) 

BtLUNQ  COM  triT-ei-M 


{Docket  Ne.  TA«»- 1-43-000  and  RP«a-3S- 

001] 

Winiama  Katural  Gaa  Co^  Propoeed 
Changaa  In  FERC  Qaa  Tartff 


March  7, 11 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG]  on  March  1. 1989. 
tendered  for  filing  Eleventh  Revised 
Sheet  Na  6  and  Tenth  Revised  Sheet 
No.  7  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1  WNG  states  that  pursnant 
to  the  Purchased  Gas  Adjustment  in 
Article  21  of  its  FERC  Gas  Tariff,  it 
proposes  to  increase  its  rates  effective 
May  1, 1«89,  to  reflect: 

(1)  A  $.0033  per  Mcf  increase  in  the 
Cumulative  Adjustment  due  to  an 
Increase  in  WNG's  projected  gas 
purchase  costs. 

(2)  A  $.5855  per  Mcf  increase  in  the 
Surcharge  Adjustment  (to  a  positive 
$.4496  per  Mcf  from  a  negative  $1.1359 
Mcf]  to  amortize  the  Deferred 
Purchase  Gas  Cost  Subaccount 
Balance. 

WNG  states  that  it  is  fiUog  First 
Revised  Sheet  No.  6A  to  remove  the 
Standby  Charges  from  its  tariff  in 
complianca  with  Commission  Order  of 
Nov.  29. 1986  in  Docket  Na  RPee-38- 
000. 

WNG  states  that  pubbc  copies  of  its 
filing  were  served  oo  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
interverw  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street  NE.,  Washington 
DC  20426,  in  accordance  with  IS38S.211 
and  385.214  of  die  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 


protests  should  be  filed  on  or  before 
Mar.  28, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspectioiL 
Lois  D.  CashflU. 
Secretary. 

[FR  Doc.  89-5719  Filed  3-10-80;  8:45  am] 
•aUNQ  COM  S717-0t-« 


Southweatam  Power  Admlnlatratlon 

Tentativa  Sponaor  Setection  ano 
RoQueat  for  Additional  Propoaala; 
Propoaad  Norfortt  Dam  Unft  Number  3 

AQENCV:  Southwestern  Power 
Administration,  DOE. 

action:  Notice  of  Tentative  Selection  of 
the  City  of  Conway,  Arkansas,  as  the 
Financial  Sponsor  and  Preference 
Customer  relating  to  the  Proposed 
Norfork  Dam  Unit  3  Hydroelectric 
Power  Project  in  Arkansas  and  Request 
for  Additional  Proposals. 

auHMAirr  The  Norfork  Dam  is  located 
near  Norfork.  Arkansas,  on  the  North 
Fork  River,  a  major  north  bank  tributary 
of  the  White  River.  The  U.S.  Army  Corps 
of  Engineera  (CMps)  constructed  the 
project  and  is  responsible  for  its 
operation.  The  project  was  authorized 
for  flood  control  by  the  Flood  Control 
Act  approved  June  28, 1938  [Pub.  L  761, 
75th  Congress,  3rd  session]  and 
modified  to  provide  faciKties  for 
generation  of  power  by  the  Flood 
Control  Act  of  August  18, 1941  (Pub.  L 
228,  77th  Congress,  Ist  session).  Norfork 
Lake  is  also  a  major  center  for 
recreation  and  releases  from  the  project 
support  a  "put-and-take"  trout  fishery 
downstream  on  the  North  Fork  and 
White  Rivers. 

Provisions  were  made  during  design 
and  construction  of  the  project  for  four 
hydroelectric  power  generating  units. 
One  unit  began  generation  in  June  1944 
with  a  second  unit  placed  in  operation 
in  February  1950.  Units  3  and  4  have  not 
been  installed  at  the  project  Each  of  the 
two  existing  units  have  an  installed 
capacity  of  40.275  kilowatts  (kW)  for  a 
total  installed  capacity  at  the  project  of 
80,550  kW.  The  units  can  produce  an 
overload  capacity  of  92,800  kW.  The  two 
units  generate  an  average  of  184.000,000 
kilowatt-hours  (kWh)  of  energy 
annually.  The  hydroelectric  power  and 
energy  generated  at  Norfork  Dam  is 


marketed  by  the  Southwestern  Power 
Administratioo  (SWPA). 

The  imjposed  addition  of  one 
hydroelectric  power  generating  unit 
(Unit  3)  is  generally  described  as  P^an  1 
in  the  Corps'  Little  Rock  District 
document  entitled  "Norfork  Lake 
Additional  Hydroelectric  Power  Units  3 
and  4"  dated  March  1983  and  is 
authorized  throu^  the  provisions  of  the 
original  project  authorizatiana.  The 
proposed  unit  would  have  a  capacity  of 
approximately  42,500  kW  and  generate 
additiooal  energy  averaging  about 
5.900000  kWh.  The  estimated  cost  of 
constractioo  is  $46,000,Q(X)  (baaed  on 
October  1987  price  levels). 

The  City  of  Conway.  Arkansas  (Qty). 
an  incorporated  dty  which  owns  a 
municipal  electric  utibty  system,  has 
proposed  to  provide  financing  to  the 
Federal  government  for  the  design  and 
construction  of  Unit  3  at  Norfork  Dam 
during  the  period  of  design  and 
construction.  Upon  completion  of 
construction,  the  City  proposes  to  pay 
its  own  debt  service  and  a  pro  rata 
share  of  SWPAs  hjrdroelectric  power 
system's  aimual  operation,  maintenance, 
and  replacement  (0M4R)  and  marketing 
costs.  The  project  would  be  designed, 
constructed,  owned,  and  operated  by  the 
Corps.  The  power  and  energy  would  be 
marketed  by  SWPA„ 

The  sponsor  will  have  two  years  from 
the  date  the  final  sponsor  selection 
notice  is  published  in  the  Fed«al 
Register  to  enter  into  agreements  with 
the  Corps  and  SWPA  for  construcbon  of 
the  project  Additional  time  to  enter  into 
the  agreements  may  be  provided  upon 
the  sponsor's  request  and  approval  by 
the  Corps  and  SWPA.  If  agreements 
cannot  be  negotiated  within  the 
specified  time  frame,  the  sponsorship 
will  be  cancelled  automatically  and  new 
proposals  for  potential  project  sponsors 
will  be  considered. 

In  exchange  for  financing  the  design 
and  construcbon  of  the  project  and 
making  the  required  payments  for 
OM&R  and  marketing  costs,  the  Qty 
requests  an  allocation  of  approximately 
36,000  kW  of  firm  capacity  with 
associated  1200  hours  per  year  of  firm 
energy  froan  the  SWPA's  Interconr.ected 
System,  which  includes  the  Norfork 
Dam  project.  If  the  Qty  is  selected  and 
successfully  sponsors  the  project  it 
would  receive  the  above  requested 
allocation  in  accordance  with  section  U. 
Part  A,  paragraph  2  of  SWPA's  Power 
Allocation  Policy  as  published  in  the 
Federal  Register  (52  FR  29881]  dated 
Augnst  IZ  1987.  The  propoeed 
arrangement  between  the  Qty  and 
SWPA  would  extend  for  50  years  after 
Norfork  Unit  3  is  declared  in  commercial 
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operation.  SWPA  has  determined  that 
the  City  qualifies  for  preference,  in 
accordance  with  section  5  of  the  Flood 
Control  Act  of  1944.  as  amended,  to 
receive  firm  powur  and  energy  in 
accordance  with  the  aforesaid  terms, 
provided  the  City  is  the  successful 
sponsor  and  can  make  satisfactory 
wheeling  arran^ments.  jointly,  the 
Corps  and  SWPA  have  tentatively 
selected  the  Qty  to  be  the  non-Federal 
sponsor  to  provide  financing  for  the 
proposed  Unit  3  at  Norfork  Dam. 
DATU:  Questions,  comments,  and /or 
proposals  received  prior  to  (insert  date 
April  12. 1980)  will  be  considered  in  the 
final  selection  process. 

For  Further  Information  About  the 
Proposed  Project  Financing.  Contact 
Colonel  Anthony  V.  Nida.  District 
FjTgineer.  Little  Rock  District.  Corps  of 
Engineers,  P  O.  Box  867,  Little  Rock.  AR 
72203. 

For  Further  Information  About  the 
Proposed  Marketing  of  Power  and 
Energy  From  the  Project  Contact 
Francis  R.  Gajan.  Director.  Power 
Marketing.  Southwestern  Power 
Administration.  P.O  Box  1619,  Tulsa, 
OK  74101. 

Issued  at  Tulsa.  Oki«huma,  on  January  Z7. 
1968 

I  MShafor. 

Adminittrator.  SouthweHtem  Power 
Adwiniatration,  US.  Department  of  Energy 
[yV.  Doc  9e-«747  Filed  3-10-80;  8.45  am] 
WLima  COM  iiso  smi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

|ER-FRL-3S3e-1| 

Envfronmental  Impact  Statements  and 
Regulations;  AvaMabNtty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  20,  1989  through 
February  24.  1980  pursuant  to  the 
Fjivironmental  Review  Process  (ERP). 
under  section  300  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5074 

An  explanation  of  the  ratingH  assigned 
to  draft  environmental  impact 
statements  (FJSs)  was  published  in  FR 
dated  Apnl  22,  1988  (53  VR  13318) 

Draft  EISs 

ERPSi>  D-F'HW-K40ia5-CA.  Rating 
F.t;2,  ("Kiverdale  Bypass  Construction  on 
US  11)1  from  North  of  Hialt  Ruaii  to 
Preslon  Overhcail.  Funding  aiul  Possible 


404  Permit.  City  of  Cloverdale.  Sonoma 
County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  due  to  project 
impacts  to  wetland,  riparian  and 
instream  habitats,  and  requested  that 
the  final  EIS  discuss  alternative  project 
designs  to  reduce  these  impacts.  EPA 
also  asked  that  the  final  EIS  discuss 
conformity  with  State  and  local  water 
quality  management  plans  and  water 
quality  standards. 

FlnaJEISs 

ERP  No.  F-COE-K35024-CA. 
Marathon  Industrial/Commercial 
Business  Park  Development  Section  10 
and  404  Permits,  City  of  Haywarti 
Alameda  County,  CA. 

Summary:  EPA  found  that  issuance  of 
permits  by  the  Corps  for  the  proposed 
project  would  result  in  unacceptable 
envirormiental  impacts.  These  impacts 
include  the  direct  loss  of  61.5  acres  of 
seasonal  wetlands  and  impacts  to 
another  119  acres  of  other  wetland 
habitats.  Due  to  the  direct  and 
cumulative  adverse  impacts  upon 
wetlands,  EPA  strongly  recommended 
that  the  Corps  deny  the  Section  404 
permit  for  the  project.  EPA  noted  that  it 
considers  the  project  a  possible 
candidate  for  referral  to  the  Council  on 
Environmental  Quality  and  for  possible 
administrative  action  under  Sections 
404(q)  and/or  404(c)  of  the  Clean  Water 
Act.  Specifically,  concerns  were  raised 
about  the  alternatives  analysis, 
mitigation,  and  several  other  aspects  of 
EPAs  404(b)(1). 

ERP  No.  F-COE-L32005-WA,  Lummi 
Day  Navigation  Charmel  Improvements 
and  Manna  Construction, 
Implementation.  Lummi  Indian 
Reservation,  Whatcom  County,  WA. 

Summary  ElPA  raised  concerns  in  the 
draft  FJS  about  the  need  for  such  a  large 
fill  given  the  non-water  dependent 
nature  of  the  associated  marine  faciUties 
and  about  the  adequacy  of  the  proposed 
mitigation.  After  the  review  of  the  final 
EIS,  F'PA  continues  to  have  the  same 
environmental  concerns  about  this 
project 

ERP  No  F-niW-D40211-MD,  Calvert 
Road  Closure  and  Replacement  Crossing 
Construction,  Funding  and  404  Permit. 
I*nncp  Georges  County.  MD. 

Slimmer^-  EPA's  issues  of  concern  in 
the  draft  supplemental  FJS  were 
addressed  in  this  document  EPA  also 
offers  assistance  in  the  formation  of  a 
wetland  mitigation  plan 

Uated   M-rch  ft.  1«») 
WlUiaai  D.  Dickanoo. 

l\'piit\  DirfK-tor  Dffic*  of  Federal  Activities 
|t"K  IVh    («-5'S6  Filed  3-10-»  8.45  amj 
•nXMQ  COCM  ISSO  10  M 


[FRL-3534-4] 

CO.  Buff  Site:  Proposed  Settlement 
Agenqr 

AOCNCy:  Environmental  Protection 

Agency. 

action:  Notice  of  proposed  settlement. 

summary:  Under  section  122h  of  the 
Comprehensive  Environmenlal 
Response.  Compensation  and  Liability 
Act  (CERCLA).  The  Environmental 
protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
CD.  Buff  Site.  Una.  South  Carolina.  EPA 
will  consider  public  comments  on  the 
proposed  settlement  for  thirty  days.  EPA 
may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Rosalind  Brown.  Life  Scientist.  U.S. 
EPA.  Region  IV,  Investigations  and  Cost 
Recovery  Unit,  Investigation  Support 
Section,  Site  Investigation  Support 
Branch,  Waste  Management  Division, 
345  Courtland  Street  NE..  Atlanta, 
Georgia  30365.  404/347-5059. 

Written  comments  may  be  submitted 
to  the  person  above  by  April  12. 1989. 

Dated  February  15, 1988. 

Lm  A.  DeHihiu. 

Acting  Regional  Administrator 

\yR  Doc.  86-5700  Filed  3-10-88  8  45  am) 
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(Caulog  of  Federal  Domeattc  Aaaistaacc  Na 
83.516,  Diaastar  AaMatance) 
Grant  CI 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-821-OR] 

Amendment  to  Notice  of  ■  Mafor 
Disaster  Declaration;  Kentucky 

AOCNCY:  Federal  Emergency 
Management  Agency 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  di&aster  for  the 
Commonwealth  of  Kentucky  (FEMA- 
821-DR),  dated  February  24.  1989,  and 
related  determinations. 
dated:  March  6, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K  FJliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)64^-3614. 

.\'olu  t'  Notice  IS  hereby  given  that  the 
incident  period  for  this  disaster  is  closed 
effective  March  8,  1989. 


Associate  Dinetot.  Statt  end  Local  Pngnuaa 
and  Support  FadmraJ  Emimrgeacf 
Management  Agency. 

(FR  Doc.  80-5861  Filed  3-10-88:  &45  am] 


[FEMA-atl-OR] 

AmendHMfillo  Itottosof  > 


aoency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY.  'Hiia  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonweahfa  of  Kentucky  (FQ4A- 
821 -DR).  dated  February  24.  IMO.  and 
related  detenninatiaas. 
DATE  March  6, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  iC  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Managenent  Agency,  Washington,  DC 
20472,  (202)  646-3614. 

Notice:  The  notice  of  a  ma|or  disaater 
for  the  Commonwealth  of  Kentucky, 
dated  February  24, 1989.  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
February  24, 1989:  The  comities  of 
Edmonson.  Elliott  Greenup,  Hart, 
Jackson.  Knox.  McLean,  Morgan, 
Nicholas,  and  Ohio  for  Individual 
Assistance  and  PubMc  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.518,  Disastar  AssisUace) 

Grant  C  PMamm. 

Associate  Director,  State  and  Local  Programs 

and  Support,  Federal  Emergency 

Management  Agency. 

[FR  Doc.  89-5662  Filed  3-10-89;  8:45  am] 

BIUMO  COM  S71S-02-M 


[FEMA-«21-ORl 

Amendment  to  Nofloe  of  a  Ma)or 
Disaster  Dedaraflon;  Kentucky 

AOENCY:  Federal  Emeigeocy 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky  (FEMA- 
821 -DR],  dated  February  24, 1989.  and 
related  determinations. 
dated:  March  3, 1969. 
FOR  FURTHER  MFORMATION  CONTACT 
Neva  K.  Elbott  Disaster  Assistance 


PrograHM,  Federal  Emergency 
Management  Agency,  Washmgtoo,  DC 
20472  (202)  646-3614. 

Notice:  The  notice  of  s  major  disaster 
for  the  Commonwealth  of  Kcaatocky, 
dated  February  24, 1988,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  ttie 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
February  24. 1989:  The  counties  of  Bath. 
Carter,  Fayette,  Jefferson.  Montgomery, 
Carroll,  Clark.  Fleming,  Madison,  and 
PoweU  for  Individual  Assistance  and 
Public  Assistance. 

(Catalog  of  Federal  Donestic  Assistance  No. 
83.518.  Disaster  Aasistanoe) 
Grant  CI 


Assock^  Director,  State  arid  Local  Programs 
and  Support,  Federal  Emergency 
Managmaent  Agency. 

[FR  Doc.  8&-5663  Piled  3-10-SB;  8:45  am] 


Anti- Arson  Program 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice  of  solicitation  for  award 
of  cooperative  agreement 

Notice  of  Soticitation  is  hereby  ^ven 
that  the  Federal  Emergency 
Management  Agency,  ander  the  Fire 
Preventioo  and  Control  Act  of  1974.  will 
issue  a  Request  for  Assistance  (RFA) 
No.  EMW-89-S-3052  on  or  sbout  March 
27, 1968,  regarding  the  den^  and 
implementation  of  an  anti-arsoD  strategy 
program.  This  program  is  limited  to 
Community-Based  Organizations. 

The  purpose  of  this  assistance  is  to 
focus  on  nationwide  efforts  to  reduce 
the  number  of  arson  related  tires  that 
occur  every  year  throughout  this 
country. 

Some  broad  objectives  of  this  program 
are: 

•  To  encourage  neighborhood 
involvement  in  reducing  arson  fires 
through  new  and  innovative  broad 
spectrum  programs. 

•  To  expand  the  neighborhood 
involvement  to  a  community-wide 
participation  in  fighting  arson. 

•  To  make  information  available  to 
other  nei^boiiioods  and  communities 
regarding  successful  programs. 

•  To  increase  the  cooperation 
between  neighborhood  residents, 
community  groups  and  public  service 
organizations  soch  as  fire,  police, 
building  and  code  departments. 

•  To  build  a  comprehensive 
community  anti-arsmi  pro-am. 

Application  for  assistance  must  be 
requested  in  writing  and  addressed  as 


follows:  Federal  Emergency 
Management  Agency,  Office  of 
Acquisition  Management  500  C  Street. 
SW..  Room  731,  Washington.  DC  20472, 
ATTN:  Patricia  A.  English.  Assistance 
Officer, 

Request  for  Assistance  No.  ^ifW-8e- 
S-3052.  Mease  include  a  setf-addressed 
mailing  IsUe  with  the  request 

Cooperative  Agreements  are 
anticipated  to  be  awarded  as  a  result  of 
this  request  for  assistanne  It  is 
anticipated  that  a  minimum  of  five  (5) 
and  a  maximum  of  dorty  (30)  assistance 
awards  will  be  mode.  The  anticipated 
funding  levels  of  this  program  are 
between  $ia000.00  to  SlSiloaoo  based 
on  the  criteria  that  will  be  outlined  in 
the  solicitation  package. 
Kamwth  ^  BnoakaW, 

Director.  Office  of  Acquisition  MaaagemenL 
March  8, 1989. 

[FR  Doc.  89-5664  FUed  ^10-89;  iAi  an) 
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FEDERAL  HOME  LOAN  BANK  BOARD 

[Na  89-536] 

AppOcatton  for  Permission  To  Establish 
a  Branch  Office  or  Ctiange  of  Lx>cation 
of  anOMoa 

Date:  Marcb  6, 1989. 

agency:  Fedo^  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  pobbc  is  advised  that  die 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted,  with  revisiorL 
an  informabon  coUectioD  request 
"Application  for  Permission  to  Establish 
a  Branch  Office  of  Change  of  Locabon  of 
an  Office,"  to  the  Office  of  Management 
and  Budget  for  approval  in  accordance 
with  the  Paperwork  Reduction  Ad  (44 
U.S.C.  Chapter  35). 

This  information  is  required  from 
Federal  Savings  and  Loan  Associations 
and  Federal  Savings  Banks  to  detemune 
whether  the  application  meets  the 
Board's  criteria  for  approval  for 
permission  to  establ^h  a  Branch  Office 
or  for  relocabon  of  existing  Branch 
Offices.  We  estimate  it  will  take 
approximately  2  hours  per  respondent  to 
compete  the  informaticHi  collection. 
DATE:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before  March 
28,1989. 

ADDRESS:  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget,  Office  of 


M  hA 


^'^'^  I'll- 
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Informadon  and  Regulatory  Affair*. 
Waihington.  DC  20603  Attention.  Desk 
OfHcer  of  tha  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
commentert  tending  copies  of  their 
commenti  to  the  Board. 

Request  for  copies  of  the  proposed 
information  collection  requests  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director.  Information  Services 
Division.  Office  of  Secretariat,  Federal 
Mome  Loan  Bank  Board.  801  17th  Street. 
NW.  Washington.  DC  20552.  Phone  202- 
«53-2751 


POM  FURTHm  MPOmtATIOM  COMTACT 

[ohn  Wilson,  Financial  Analyst  Office  of 
District  Banks.  202-«»-7217.  Federal 
Home  Loan  Bank  Board.  1700  G  Street. 
NW  .  Washington,  DC  20552 

By  the  Fedeml  flume  Loan  Bank  Board 
laJtnF  GUzsoni. 

Ataistunt  fi«cnftiirv 

\m  Utx:  W-MM  Filed  3-10-88;  8.4S  am] 

■LUHa  oooa  t7»-oi-« 


Fraatfom  SevtnQC  wmi  Loan 
Aaaodatten,  Tampa,  FLi  Appotntmant 
of  Cooaarvator 

Notice  IB  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6|(A)(i).  of  the  Home  Owner's  l^un 
Act  of  1933.  at  amended,  12  U  S  C 
14e4(d|(a)(A)(l).  and  12  H  S  C   1701c 
(c)(2)(1962).  MS  amended,  the  FY'derul 
fiome  L.oan  Bank  B<iard  wai  duly 
appointed  by  the  Fedpral  Savings  and 
Uian  Insurance  Cor^wration  us  sole 
(■i)nst»rval(ir  for  Freedom  Savings  and 
I.o*in  Association,  a  Federal  Savings  and 
l»an  Association,  Tampa.  Florida  on 
February  7,  l»80 

Ddled   Kehniary  M.  1H«H 

By  the  Federal  ilome  Uian  Bank  BuHrvl 
fohn  r  Chizxoni. 
Aaaittotit  Smmtory 

|f°K  IhML  m-SfieO  Filed  3-10-08.  S  *5  am| 
MLUM*  oooa  irw-«t-« 


signal  Savkiga  and  Loan  Aaaociatton 
Signal  HM,  CA;  Appdntmant  of 
Racalvar 

Notice  IS  hereby  given  that  pursuant 
to  the  authonfy  contained  in  section  406 
(c)(1)(H)  of  (he  National  Housing  Act.  as 
amended.  12  U  S  C   r29(c)(l)(B)(lfte21. 
the  Federal  Savings  and  Uian  Insurance 
Corporation  as  sole  receiver  for  Signal 
Savings  and  Ixian  As8<x;iation,  Signal 
Hill.  California,  on  February  10.  198fl 

Dated  February  14,  IWW 


By  the  Federal  Home  Loan  Bank  Board 
laaD  F.  GnlAaun 
AstiBtanl  Secretary. 
[FR  Doc  88-8agO  Filed  3-1(M»  8:45  smj 
■■■LW  coot  tTa^-•^-m 


DCPAfrmENT  Of  HEALTH  AMD 
HUMAN  8ERVICCS 


Cantara  fof 


Control 


Nattonai  Inatttuta  tor  Occupational 
Safaty  and  Malttt;  MaatlnQa. 
Endotoxin  Dataetlon  m  Cotton  Duet  at 

aL 

The  following  meetings  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
(CDC),  and  will  be  open  to  the  public  for 
observation  and  participation,  limited 
only  by  the  space  available: 
Name-  Endotoxin  Detection  in  Cotton 

Dust. 
Date  March  15,  1989. 
Place  Appalachian  Laboratory  for 

Occupational  Safety  and  Health. 

Room  203,  944  Chestnut  Ridge  Road, 

Morgantown.  West  Virginia  28505- 

2888 
Time  8:30  a.m. -10:30  am. 
Purpose:  To  review  the  project  entitled 

"Endotoxin  Detection  in  Cotton  Dust." 

Additional  information  and  copies  of 
the  research  protocol  may  be  obtained 
from  Stephen  A.  Olenchock,  Ph.D., 
Division  of  Respiratory  Disease  Studies, 
NIOSH.  CDC.  944  Chestnut  Ridge  Road. 
Morgantown.  West  Virginia  28505. 
Telephone:  Commercial:  (304)  291-4256, 
rrS  923-4256 
Xame-  Pulmonary  Response  to  Cotton 

Uust  Relationship  Between  Animal 

Models  and  the  iiuman  Response 
Date  March  15.  1989. 
Place-  Appalachian  laboratory  for 

Occupational  Safety  and  Fiealth, 

Room  203.  944  Chestnut  Ridge  Road. 

Morgantown,  West  Virginia  28.V)5- 

2888. 
Timp'  10-30  a.m. -12. 30  p  m. 
Ihirposp  To  review  the  pro|ect  entitled 
Pulmonary  Response  to  Cotton  Dust: 

Relationship  Between  Animal  Models 

and  the  Human  Response." 

Additional  information  and  copies  of 
the  research  protocol  may  be  obtained 
from:  Vincent  Castranova,  PhD  , 
Division  of  Respiratory  Disease  Studies. 
NIOSH.  CDC,  944  Chestnut  Ridge  Road. 
Morgantown.  West  Virginia  28505, 
Telephone:  Commercial:  (304)  291-4256, 
^TS  923-4256. 
Same-  Where  s  the  Elndoloxin?  — 

Fjivironmental  Sampling  For  Airborne 

Fjidotoxln. 


Date:  March  15, 1989. 

Place:  Appalachian  Laboratory  for 

Occupational  Safety  and  Health, 

Room  203.  944  Chestnut  Ridge  Road, 

Morgantown.  West  Virginia  28505- 

2888. 
Time:  2.-00  p.m.-4«)  p.m. 
Purpose:  To  review  the  project  entitled 

"Where's  the  Endotoxin? — 

Environmental  Sampling  for  Airborne 

Endotoxin." 

Additional  information  and  copies  of 
the  research  protocol  may  be  obtained 
from:  William  Jones,  Ph.D.,  Division  of 
Respiratory  Disease  Studies,  NIOSH. 
CDC.  944  Chestnut  Ridge  Road. 
Morgantown.  West  Virginia  28505. 
Telephone:  Commercial:  (304)  291-4256, 
FTS:  923-4256. 

Viewpoints  and  suggestions  from 
industry,  organized  labor,  academia, 
other  governmental  agencies,  and  the 
pubhc  are  invited. 
E3vio  Hilyw. 

Atsociate  Director  for  Policy  Coordination, 
Centers  for  Diiease  Control. 
(FR  Doc.  86-5625  Filed  ^10-89:  8^45  am) 


(Program  AnnouncanMnl  Na  9131 

Qranta  for  ln)ury  PravantfcMi  Raaaarch 
Cantara;  AvaHaMtty  of  Funda  for 
Hacal  Year  1»89 

Introductioa 

The  Centers  for  Disease  Control 
(CDC)  announces  that  grant  apphcations 
are  being  accepted  for  Injury  Prevention 
Research  Centers  (IPRCs). 

Authority 

TTiis  program  is  authorized  under 
section  301  of  the  Public  Health  Service 
Act  (42  use.  241).  Program  regulations 
arc  set  forth  in  Title  42  of  the  Code  of 
Federal  Regulations,  Part  52. 

Eligible  Applicants 

Eligible  applicants  include  all 
nonprofit  and  for-profit  organizations. 
Thus,  universities,  colleges,  research 
institutions,  hospitals,  and  other  public 
and  private  organizations.  State  and 
local  health  departments  and  small, 
minority  and/or  women-owned 
businesses  are  eligible  for  these  grants. 

Availability  of  Funds 

Approximately  $4.5  million  is 
available  in  Fiscal  Year  1989  to  fund 
approximately  9  awards.  It  is  expected 
that  the  awards  will  begin  on  or  about 
August  1.  1989,  and  are  usually  made  for 
a  12  month  penod  within  a  project 
period  of  up  to  5  years.  Funding 
estimates  may  vary  and  are  subject  to 


change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availabiUty  of  funds. 

Background  and  Deflnitions 

A.  Background 

By  nearly  every  measure,  injury  ranks 
as  one  of  the  nation's  most  pressing 
health  problems.  Injuries  are  the 
country's  leading  cause  of  years  of 
potential  life  lost  before  age  65.  TTiey  are 
the  leading  cause  of  death  and  disability 
in  children  and  young  adults.  Older 
Americans  also  suffer  unduly  from  the 
severe  consequences  of  injury.  Much  of 
the  resources  of  the  nation's  health  care 
system  is  devoted  to  attending  to  injury 
victims,  who  occupy  one  of  every  eight 
hospital  beds. 

However,  opportunities  to  understand 
and  prevent  injuries  and  reduce  their 
effects  are  available.  Many  of  these 
opportunities  are  discussed  in  the 
National  Research  Council  and  Institute 
of  Medicine  report.  Injury  In  America 
(National  Academy  Press— ISBN  0-309- 
03545-7). 

B.  Definitions 

1.  Injury  is  deHned  as  physical 
damage  to  an  individual  resulting  from 
acute  exposure  to  physical  or  chemical 
agents.  The  major  categories  of  injury 
are  intentional,  unintentional  and 
occupational.  Intentional  injuries  result 
from  interpersonal  or  self-inflicted 
violence,  and  include  homicide, 
assaults,  suicide  and  suicide  attempts, 
child  abuse,  and  rape.  Unintentional  or 
unintended  injuries  include  those  that 
result  from  motor  vehicle  coUisions, 
falls.  Rres,  poisonings,  and  drownings. 
Occupational  injuries  occur  at  the 
worksite  and  include  unintentional 
ti-auma  (for  example,  work-related 
motor-vehicle  injuries,  drownings,  and 
electrocutions)  and  Intentional  injuries 
in  the  workplace. 

2.  An  Injury  Prevention  Research 
Centers  (IPRCs)  is  defined  as  an 
organizational  unit  which  would  as  a 
general  rule  be  established  within  an 
academic  institution  that  works  toward 
the  development  of  an  interdisciplinary, 
comprehensive  approach  to  the  injury 
problem  involving  physicians, 
epidemiologists,  engineers,  behavioral 
scientists,  public  health  workers,  and 
others,  and  is  organized  in  such  a 
manner  that  multiple  aspects  of  the 
injury  problem  can  be  addressed  by  this 
unit  (for  example,  research  in 
epidemiology,  prevention,  biomechanics, 
treatment  and  rehabilitation; 
information  gathering  and 
dissemination);  the  ongoing  provision  of 
training  opportunities  to  students. 


researchers,  and  public  health  agency 
personnel:  and  projects  relating  to  the 
development  and  evaluation  of  injury 
prevention,  injury  surveillance  or  injury 
control  programs). 

Puiposa 

A.  To  support  injury  prevention  and 
control  research  on  priority  issues  as 
delineated  in  Injury  In  America,  a  1985 
report  by  the  National  Academy  of 
Sciences. 

B.  To  integrate  aspects  of  the 
disciplines  of  engineering,  medicine, 
public  health,  criminal  justice, 
behavioral  and  social  sciences,  and 
others  in  order  to  prevent  and  control 
injuries  more  effectively. 

C.  To  identify  and  rigorously  evaluate 
current  and  new  interventions  for  the 
prevention  and  control  of  injuries. 

D.  To  support  IPRCs  which  %vill 
develop  an  in-depth  approach  to  injury 
control  research  and  ti'aining. 

E.  To  bring  the  knowledge  and 
expertise  of  IPRCs  to  bear  on  the 
development  of  effective  public  and 
private  sector  programs  for  Injury 
prevention  and  control. 

F.  To  help  make  available  the 
expertise  of  academic  institutions  for 
the  evaluation  and  improvement  of 
injury  prevention  surveillance  and 
control  programs  instituted  and  carried 
out  by  Federal,  state  or  local 
government  and  private  sector 
organizations. 

Evaluation  Criteria 

Applications  will  be  evaluated  by  a 
dual  review  process.  The  first  review 
will  be  a  peer  evaluation  of  the 
appHcation.  The  second  review  will  be 
by  senior  Federal  staff  which  will 
consider  the  results  of  the  first  review 
together  with  program  need  and 
relevance.  Awards  will  be  made  based 
on  merit  and  priority  score  ranking  by 
the  Injury  Research  Grants  Review 
Committee  (IRGRC)  and  program  review 
by  Senior  Federal  staff,  availability  of 
funds,  and  such  other  factors  deemed 
necessary  and  appropriate  by  the 
Director,  CDC. 

A.  Review  by  the  Injury  Research 
Grants  Review  Committee  (IRGRC) 

Peer  review  of  center  grant 
applications  will  be  conducted  by 
IRGRC.  Site  visits  may  be  a  part  of  this 
process.  Factors  to  be  considered  by 
IRGRC  include: 

1.  The  degree  to  which  the  applicant 
possesses  the  following  program 
requirements: 

a.  New  applications  to  initially  show 
expertise  in  at  least  one  of  the  five  areas 
of  injury  control  (surveillance  and 
epidemiology,  prevention  and  health 


promotion,  biomechanics,  acute  care, 
and  rehabilitation)  and  specific,  time- 
framed  plans  to  incorporate  all  five 
areas  into  the  center  during  the  second 
year  of  the  apphcant's  project  penod  In 
the  case  of  currently  funded  centers 
seeking  continuation,  plans  for  the 
development  and  support  of  all  five 
areas  of  injury  control  should  have  been 
formulated  and  progress  made  toward 
their  incorporation  at  the  timp  >•• 
application. 

b.  Demonstrated  involvement  in  at 
least  medicine,  engineering,  behavioral 
and  social  sciences  and  pubbc  health, 
with  a  specific,  time-framed  plan  to 
expand  to  include,  health  policy 
development  and  health  care 
administration. 

c.  Established  curriciJa  and  graduate 
training  programs  in  areas  relevant  to 
injury  control. 

d.  Ongoing  injury-related  projects  or 
activities  currently  supported  by  other 
sources  of  funding. 

e.  A  director  who  has  specific 
authority  and  responsibihty  to  carr\  out 
the  project. 

f.  Demonstrated  experience  in 
successfully  conducting,  evaluating,  and 
publishing  injury-related  research  and/ 
or  designing,  implementing,  and 
evaluating  injury  control  programs. 

g.  Effective  and  well-defined  work'ng 
relationships  with  outside  agencies  and 
other  entities  which  will  ensure 
implementation  of  the  proposed 
activities. 

h.  Mechanisms  for  linking  the  injury 
control  research  findings  wnth  public 
health  and  other  intervention  efforts  to 
facilitate  implementation  of  progra-rs 
that  take  into  consideration  these 
research  fmdings. 

i.  An  established  relationship, 
manifest  by  letters  of  agreement  or 
periodic  reports,  with  injury  prevention 
and  control  programs  or  injury 
surveillance  programs  being  carried  out 
in  the  state  or  region  wherein  the  IPRC 
is  located.  Such  cooperation  may  be 
with  governmental  or  private  sector 
programs. 

2.  The  overall  match  between  the 
apphcant's  interdisciplinary, 
comprehensive  approach  to  research 
and  training  objectives  and  the  national 
program  priorities  as  described  in  Injury 
In  America. 

3.  The  scientific  and  technical  merit  of 
the  overall  application. 

4.  The  adequacy  of  the  methods  for 
coordinating  the  overaU  progra.m  and  its 
component  parts. 

5.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  quantitative 
measurement  of  progress  toward  the 
achievement  of  stated  objectives 
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6  Qualifications,  adequacy,  and 
appropriateneM  of  panonnel  to 
Hccompliah  the  propoaed  activitiea 

7  The  degr««  of  commitment 
madiured  In  iBrma  of  in|ury  control 
pemonnel.  facilitlea,  and  activitlea 

•  iippoiiad  by  other  funding  aourcea  and 
the  likelihood  that  ihia  commitment  will 
be  iuitalned  or  expanded  In  future 
years 

8.  The  degr««  of  commitment  and 
( ooperation  of  other  interested  parties 
as  evidencad  by  letters  detailing  the 
nature  and  extent  of  this  commitment 
s:id  cooperation 

9  The  reasonableness  of  the  proposed 
budget  to  the  proposed  program 

10  Progress  thus  far  made.  If  the 
applicant  is  submitting  a  competitive 
renewal  application. 

tl   Wans  to  become  self-sustaining 

B  Review  by  Senior  Federal  Staff 
Further  review  will  b«  conducted  by 

Senior  Federal  staff.  Factors  to  be 

considered  will  be 

1  The  results  of  the  peer  review 

2.  The  significance  of  the  proposed 
activities  as  ihey  relate  to  the 
achievement  of  the  objective  in  ln;vry  In 
America 

3.  National  needs  and  geographic 
balance 

4.  Overall  dUtribution  of  the 
approaches  of  anpettng  applications, 
keeping  in  mind  Ike  spectei  emphasis 
areas  of  biomechanics,  acute  care, 
rehabilitation:  and  the  overall  balance 
of  the  program  In  addressing  the  control 
of  Injury  among  populations  who  are  at 
increased  risk.  Including  minority 
groups,  the  elderly,  children,  and 
residents  of  farms  and  rural  areas:  and 
the  major  cauaes  of  Intentional  and 
unintentional  m)ury. 

&.  Budgetary  considerations. 

fl  Pjilstlng  Center  may  be  given 
pnonty  consideration,  if  apphcani  has 
made  satisfadory  prograaa. 

7  Plans  to  become  self  sustaining. 

C  Continued  Funding 

Continuation  awards  within  the 
project  per1(xl  will  be  made  on  the  basis 
of  the  availability  of  funda  and  the 
following  crUeria: 

1  The  accompluhmeota  of  the  current 
budget  period  show  that  the  applicant  is 
meeting  its  objectives. 

2.  The  objectives  for  the  n«w  bud^jet 
period  are  realistic  specific  and 
measuralile. 

X  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives. 

4  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  effectiwe.  and 

5  The  budget  request  ta  dearly 
e\pluined.  adequately  justified. 


reasonable,  and  coaistent  with  the 
Intended  use  of  grant  funds. 

E.  0. 12371  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Fjcecutive  Order 
12372.  entitled  Inler-Govemmental 
Review  of  Federal  Programs. 

CFDA  Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.136. 

AppUcabon  Sufamlaatoo  And  DMdMoa 

A  Apfjlicaiiona 

Applications  should  be  submitted  on 
Form  PHS  51B1-1  for  State  and  local 
governments  Other  applicants  shoxild 
use  Form  PHS-39e  and  adhere  to  the 
ERRATA  Instruction  Sheet  for  PHS-39e 
contained  In  the  Grant  Application  Kit. 
The  original  and  two  copies  of  the 
application  must  be  submitted  to  Henry 
S.  CasselL  IIL  CranU  Management 
Officer.  Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control.  255  Bast  Paces 
Ferry  Road  NE..  Room  30a  Mallstop  E- 
14,  Atlanta.  Georgia  90305  on  or  before 
lune  a,  19es. 

An  applicant  organization  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amount*  for  individuals 
omitted  from  the  copiee  of  the 
application  that  are  made  arailable  to 
outside  reviewing  grotipa.  If  the 
applicant's  organization  elects  to 
exercise  this  option,  uae  asterisks  on  the 
original  and  two  copiea  of  the 
application  to  indicate  those  individuals 
for  whom  salaries  and  fringe  benefits 
are  being  requested:  the  subtotals  must 
still  be  shown.  In  addition,  submit  an 
additional  copy  of  page  four  of  Form 
PHS-398.  completed  in  full  with  the 
asterisks  requested  by  the  amount  of  the 
salary  and  fringe  benefits. 

B  Deadlina 

Applications  shall  be  considered  as 
meeting  the  deadline  above  If  they  are 
either 

1  Received  on  or  before  the  deadlina 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  m  time  for  submission  to 
the  peer  review  committee.  Applicants 
should  request  a  legibly  dated  U.S. 
Poetal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  US.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acx.eptable  as  proof  of  timely  mailing. 

C  Late  Applicatione 

App^catlooa  which  do  not  meet  the 
cntBTla  In  B.l.  or  B.  2.  above  are 


considered  late  appbcations  and  will  be 
returned  to  the  applicant. 

Where  to  Olrtaio  Additkxial  Infonnatioa 

A  complete  program  description, 
information  on  application  procedures 
and  application  package  may  be 
obtained  from  Nealean  K.  Austin. 
Grants  Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  255  East  Paces  Ferry  Road  NE., 
Room  300,  MaUstop  E-14.  Atlanta. 
Georgia.  30306,  (404)  842-6575  or  FT8 
236-6675. 

Announcement  Number  913  entitled 
"Grants  for  Injury  Prevention  Research 
Centers"  must  be  referenced  In  all 
requests  for  Information  pertaining  to 
this  project. 

Technical  Information  may  be 
obtained  from  James  M  Monroe,  Grant* 
Manager.  Division  of  Injury 
Epidemiology  and  Control  Center  for 
Environmental  Health  and  Injury 
Control  Canters  for  Disease  Control 
1600  Clifton  Road  NE.,  Mallstop  F-38, 
Altanta,  Georgia  30333,  (404)  488-4690  or 
FTS  236-4690 

Dated:  March  7. 1980. 
RotMrt  U  Foatat. 

Acting  Director  Office  of  Program  Support, 
Centert  for  Dneaee  Control 
(FR  Doc  89-5621  P»iad  VIO-BB;  8:46  ami 


Advtoory  CommtttM  tor 
Tubf  culo«lr.  Mtidng 


of 


Action:  Notice  of  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
use.  App.  2).  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
committee  meeting. 

Name:  Advisory  Committee  for 
Elimination  of  Tuberculosis  (ACET). 

Time  and  Date:  8:30  a.m.-6«)  pm.- 
April  4, 1989:  BflO  a.m.-2:30  p.m. -April  5. 
1989. 

Place:  Executive  D  »  III  Conference 
Rooms.  Lanier  Plaza  Conference  Center. 
418  Armour  Drive  SK,  Atlanta.  Georgia 
30324. 

Status:  Open. 

Purpose:  This  Committee  advises  and 
makes  recommendations  to  the 
Secretary,  Department  of  Health  and 
Human  Services,  the  Assistant 
Secretary  for  Health,  and  the  Director. 
CDC  regarding  feasible  goals  for 
eliminating  tuberculosis.  Specifically, 
the  Committee  make*  recommendations 
regarding  policies,  stratagle*,  objectives. 
and  prionties,  addresses  the 
development  of  new  technologies  and 


their  subsequent  appUcation.  and 
reviews  progress  toward  elimination. 

Matters  to  be  Discussed:  Tuberculosis 
control  among  the  foreign-bom, 
tuberculosis  and  human 
Immunodeficiency  vim*  (HTV)  infection, 
tuberculosis  control  in  nursing  homes, 
and  statements  on  preventive  therapy 
and  screening.  Agenda  items  are  subject 
to  change  as  priorities  dictate. 

Contact  Person  for  More  Information: 
Dixie  E.  Snider,  Jr..  M.D.,  Director, 
Division  of  Tuberculosia  Control,  and 
Executive  Secretary,  ACET.  Center  for 
Prevention  Services,  CDC,  1600  Clifton 
Road  NE..  Mallstop  E-10,  Atlanta. 
Georgia  30333,  Telephones:  FTS:  236- 
2501:  Commercial;  404/639-2501. 

Dated  March  7. 1988. 
Bvinlfilyar. 

Associate  Director  for  Policy  Coordination, 
Centert  for  Disease  Control. 
(FR  Doc  89-5624  Filed  3-10-89;  a-45  am] 
OOOC  41«»-1S-M 
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Food  and  Drug  AdmMstratton 
IDocfct  Ma  WN  00301 

PuMc  MMttng;  SMfood  Safety  M 
Raiatad  to  Cookad  md  Procaaaad 
Saafood 


:  Food  and  Drug  Administration. 
action:  Notice. 


:  Tbe  Food  and  Drug 
Administration  (FDA).  Southeast 
Region,  ia  announcing  a  public  meeting 
with  the  Beafood  industry  and  other 
interested  person*  to  discus*  a  number 
of  agency  concern*  relating  to  public 
health  aapect*  of  cooked  and  processed 
seafood. 

DATia:  The  meeting  will  be  held  on 
Taeaday,  April  18. 1968,  from  8:30  a.m.  to 
5  p.m.  Intereated  persona  who  will  be 
unable  to  attend  the  meeting  may 
aubmit  written  comment*  on  the  issues 
outlined  in  thi*  notice  by  May  12, 1988. 
MnnnriKl.  The  meeting  will  be  held  in 
a  conference  room  at  the  Holiday  Inn. 
Tampa  International  Airport,  4500  West 
Cypre**  St.  Tampa.  FL  33822.  Submit 
written  comment*  to  the  Docket* 
Management  Branch  (HFA-305).  Food 
and  Drug  Adminiatration,  Rm.  4-62.  5600 
Fishers  Lane.  Rockville,  MD  20657. 
referencing  the  docket  number  foimd  in 
the  heading  of  this  notice. 
TON  RJITTHDI  MFOmiATION  CONTACT: 
Douglas  D.  Tolen.  Food  and  Drug 
Administration  (HFR-SE200),  7200  Lake 
Ellenor  Dr.,  Suite  120,  Orlando,  FL  32809, 
407-855-0900. 

•ummcNTAiiv  inpohmation:  The 

meeting  Is  being  sponsored  by  FDA's 
Southeast  Regional  Office,  in 


accordance  with  21  CFR  10.65(b).  to 
discuss  with  the  seafood  industry  and 
other  interested  persons  the  agency's 
concern*,  raised  by  its  inspectional  and 
analytical  finding*,  relating  to  cooked 
and  processed  *eafood. 
Issue*  to  be  di*cus8ed  v^dll  include: 

1.  Microbiological  contamination  of 
ready-to-eat  or  heat-and-serve  seafood 
product*. 

2.  Public  health  concern*  relating  to 
theae  product*. 

3.  Improved  processing  practices  for 
these  product*. 

4.  Strategies  for  protecting  the 
consumer  from  a**ociated  health  risk*. 

FDA  is  inviting  all  interested  person* 
to  participate  In  this  meeting.  Interested 
person*  who  will  be  unable  to  attend  the 
meeting  may  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comment*  that  set  forth  their 
views  on  the  issues  outlined  in  this 
notice. 

Dated  March  6, 1989. 

Alan  L  Heating. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc  89-5652  Filed  3-10-88;  8:45  am] 

I  OOOC  4tSS-aMI 


IFDA2M  89  4001] 

Mamorandim  Of  Undaratanding  on 
Good  Labonrtory  Practica;  ttM  Fadaral 
RapiMte  of  Qarmany  Fadanri  MMatar 
of  Food,  Agriculturt  and  Forestry  at  aL 

AOCNCV:  Food  and  Drug  Administration. 
action:  Notice. 


;  The  Food  and  Drug 
Administration  (FDA)  i*  providing 
notice  of  a  memorandum  of 
imderstanding  (MOU)  among  FDA,  the 
U.S.  Environmental  ftxjtection  Agency, 
the  Federal  Minister  of  Food. 
Agriculture  and  Forestry,  the  Federal 
K^ni*ter  for  Youth,  Family  Affairs, 
Women  and  Health,  and  the  Federal 
Minister  for  the  Environment  Nature 
Conservation  and  Nuclear  Safety  of  the 
Federal  Republic  of  Germany.  The  MOU 
provides,  under  *pecified  conditions,  for 
(a)  reciprocal  recognition  of  each 
country's  good  laboratory  practice 
program,  (b)  acceptance  of  test  data 
collected  in  either  country  for  evaluation 
of  safety,  and  (c)  implementaticn  of 
procedure*  for  continuing  cooperation 
between  parties. 

date  The  agreement  became  effective 

December  23, 1988. 

FOR  FURTHER  mPORMATION  CONTACT 

Walter  J.  Kustka,  Intergovernmental  and 
Industry  Affairs  Staff  (HFC-50),  Food 
and  I>rug  Administration,  5600  Fishers 


Lane,  Rockville,  MD  20857.  301-443- 
1583. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  2010e(c).  v\hich 
states  that  all  agreements  and 
memoranda  of  understanding  between 
FDA  and  others  shall  be  published  in 
the  Federal  Register,  the  agency  is 
publishing  this  memorandum  of 
understanding. 

Dated:  March  6. 1988. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

\.  Pinpoae 

This  Memorandum  reflects  the 
concerns  of  the  Food  and  Drug 
Administration  and  the  Environmerta! 
Protection  Agency  of  the  United  States 
of  America  and  the  Federal  Ministrj  of 
Food,  Agriculture  and  Forestry,  the 
Federal  Minister  for  Youth.  Family 
Affair*.  Women  and  Health,  and  the 
Federal  Ministry  of  the  Environment. 
Nature  Conservation  and  Nuclear  Safety 
of  the  Federal  Republic  of  Germany 
(hereinafter  called  "the  parties")  for 
assuring  the  quality  and  integrity  of 
safety  evaluation  data  that  support  the 
approval  of  applications  for  researrh 
and/or  marketing  permits  and  licensing 
or  registration  or  reregisfration  of  all 
chemicals  for  agricultural,  industrial, 
pharmaceutical  cosmetic,  or  food  use  to 
the  extent  encompassed  by  national 
law.  The  partie*  share  the  view  that 
health  and  environmental  safety  studies 
which  are  required  to  be  submitted  to  a 
national  authority  should  be  conducted 
in  accordance  *vith  the  principles  of 
Good  Laboratory  Practice  (GLP)  that  a.'e 
internationally  recognized,  and  that 
laboratories  conducting  such  tests 
should  be  monitored  by  effective 
national  inspection  programs. 
Accordingly,  this  Memorandum 
provides,  under  specified  conditions,  for 

(a)  Reciprocal  recognition  of  each 
country's  GLP  program. 

(b)  Acceptance  of  test  data  collected 
in  either  country  for  evaluation  of 
safety,  and 

(c)  Implementation  of  procedures  for 
continuing  cooperation  between  parties. 

II.  Background 

Safety  evaluation  data  submited  for 
consideration  to  one  national  authonty 
are  frequently  based  on  studies 
conducted  by  laboratories  located  in  the 
other  country.  Therefore,  the  standards 
observed  by  those  laboratories  that 
conduct  health  and  environmental 
safety  studies,  the  results  of  which  are 
submitted  to  authorities  of  the  other 
country,  should  be  conducted  in 


1IM2S 
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accordauic*  with  pnnciplai  uf  good 
laboratory  practices 

When  thfl  aafety  evaluation  data 
■ubmitt«d  to  a  national  authority 
originate  from  a  iabormtory  within  the 
other  country,  the  national  authorltlea  of 
the  country  a4  orttfln  should  be  able  to 
provide  the  partiea  In  the  other  country 
with  mformatlon  that  asaurei  that  the 
Idboratory  la  operated  In  accordance 
with  s(xxl  laboratory  practice*. 

National  pm^rama  of  inapectlon 
should  verify  the  compliance  of 
Uboralones  with  the  principles  uf  CIJ' 
These  principles  and  the  inspection 
pn>tirams  should  be  In  accord  with  the 
Decision  of  the  Council  of  the 
t)ruaniiatlon  for  Economic  Cooperation 
and  Development  (OECO)  on  The 
Mutual  Acceptance  of  Data  in  the 
Assessment  of  Chenuc^la"  (May  12. 
1981)  Including  Annex  2.    OECD 
lYuuiplea  of  Good  Laboratory  Practice  ' 
I'hf^se  slandarda  and  procedures  should 
be  consistent  with  the  |uly  2a  1«U 
Rrtcommendation  of  the  OECD  Council 
on  The  Mutual  Recognition  of 
f  jimpliance  with  Good  Laboratory 
Practice  " 

A   (7(hh/  Laborvtory  Procticfs 

The  parties  have  published 
(  omparable  standards  of  goiki 
laboratory  practice  relating  to  health 
and  environmental  studies  on  safety 
evaluation  experiments 

In  evaluating  the  laboratories  and 
auditing  the  data  from  the  studies 
conducted  tn  the  United  Slates  of 
America,  the  Inspectors  of  the  Food  and 
l)r\ig  Administration  (FDA)  rely  on  the 
rt>giilations  relating  to  Good  Laboratory 
Practice  for  Nonclinical  Laboratory 
Studies  (21  CFR  Part  M).  The  Inspectors 
of  the  Environmental  Protection  Agency 
(FPA)  rely  on  the  rejpjlatlons  relatln^j  to 
fVsticide  Programs,  Good  I>abonitory 
IYhi  tice  Slandarda  (40  CFR  Part  IflO). 
and  ToKic  Substances  Control  Act. 
Ciood  Ijiboratory  Practice  Standards  (40 
CKH  Part  792) 

The  insjH'ctors  of  the  iQiuietr  of  the 
Federal  Republic  of  Germany  rely  on  the 

'(X:F.D-Grund»«tze  der  Gult-n 
Uborpraxis  (Gli')'    (OF.CU  Principles  of 
C;<K>d  Ijiboralory  Practu  e  (GLP|) 
published  in  the  Bundenuiizfiffer 
(Federal  I(jumal|  of  Man  h  2.  li«3  and 
on  the   'Durchfuhning  von  (.'•LP 
InR(>*;ktU)nen  nach  den  Grundsalien  der 
OECD'  |C;onducl  of  GLP  Inspections 
under  the  OECD  Pnnciplesl  adopted 
May  M,  IflB?  by  the 

'Art)eitsgemeiaschafl  der  Leitenden 
Medizinalbeamten  des  Bundes  und  der 
L.Ander'"  (Council  of  the  Directors  of  the 
Medu  al  Departments  of  the  Fwleral 
{Government  and  the  LiiinJtfr]  in 
evaluating  the  laboratories  and  auditing 


the  data  from  the  studies  conducted  in 
the  lander 

B.  National  Inspection  Programs 

Inapoctlooal  procaduraa  will  be 
mutually  consistent  unong  the  partie*. 
The  parties  will  aseeae  compliance  of  a 
laboratory  with  the  stendarda  of  good 
laboratory  practice  by  having  trained 
government  inspectors  conduct  an 
inspection  approximately  once  every 
two  years  Vt\e  Inspection  programs  will 
permit  asaesament  of  current  laboratory 
operations  as  well  as  the  audit  of  data 
from  compietad  studiea.  Laboratonee 
will  generally  be  notifed  in  advance.  A 
report  of  the  results  of  the  inspection 
will  be  prepared  that  describe  and 
address  laboratory  operations  and 
conformity  with  GLP. 

C  Ciiwpliance 

Flach  of  the  parties  will  establish 
satisfactory  procedures  to  seoi  e  the 
compliance    f  laboratories  with  the 
standards  of  good  laboratory  practice 
These  procedures  will  include,  for 
example,  notifying  a  laboratory  of 
deficiencies  observed,  the  Issuance  of 
corrective  and  warning  notices,  and  the 
removal  of  a  laboratory  from  national 
GLP  compliance  programs.  These  and 
other  actions  may  lead  regulatory 
authonties  to  reject  specific  studies,  or 
to  cancel  or  refuse  registration  of 
specific  chemicals.  In  some  cases, 
depending  upon  the  gravity  and  extent 
of  the  violation,  more  severe  penalties 
may  be  applied 

UI.  Subetanoe  o#  the  DndantandiBt 

A.  General  Principles 

The  parties  agree  that: 

1   Adherence  to  adequate  standards 
of  good  laboratory  practice  Is  essential 
to  the  conduct  of  high  quality  safety 
testing: 

2.  A  national  program  of  periodic 
inspections  conducted  by  a  trained 
inspectorate  Is  required  to  monitor 
adherence  to  the  standards  of  good 
laboratory  practice: 

3.  Appropriate  compliance  procedures 
are  necessary  to  assure  adherence  to  the 
standards  of  good  laboratory  practice: 
and 

4.  Studies  conducted  in  acordance 
with  the  respective  standards  of  good 
laboratory  practice  promulgated  by 
either  country  are  to  be  acceptable  to 
the  parties  in  the  other  country  for 
consideration  in  the  evaluation  of 
safety 

R  I ns^-rections  and  Audits  Training  and 

Evaluation 

1   The  parties  agree  that  traimng  in 
inspection  and  audit  techniques  shall  be 


conducted  for  the  purpose  of  promoting 
consistency  of  procadurea  among  the 
parties. 

2.  The  parties  agree  that  such  training 
will  begin  in  the  near  hitnre. 

3.  The  parties  «rill  evaluate  each 
otiieTs'  Inspection  and  audit  procedures 
periodically 

4.  It  is  expected  that  all  parties  ivill 
have  comparable  GLP  programs  in  place 
by  December  31. 1980,  In  which  case  the 
provisions  of  Article  III.C  of  this 
Memorandum  of  Understanding  will 
take  full  effect  at  that  time. 

5.  Until  the  provisions  of  Article  III.C 
take  full  effect  as  provided  in  Article 
III.B.4.  a  party  or  parties  from  one 
country  may  inspect  laboratones  or 
audit  studies  in  the  other  country,  and 
will  duly  inform  the  appropriate  party  or 
partiea  of  their  intent  to  inspect  a 
laboratory  or  audit  a  study  in  that 
country. 

C.  Mutual  Recognition  of  GLP  Programs 

1  As  a  routine  matter,  the  parties  will 
carry  out  Inspections  of  health  and 
environmental  testing  laboratories  and 
auditing  studies  In  their  respective 
countries.  In  exceptional  situations  in 
which  the  requesting  party  of  one 
country  can  justify  a  special  concern. 
the  requesting  party  may  designate  one 
or  more  of  its  scientis's  to  participate  in 
a  laboratory  inspection  or  the  audit  of  a 
study  conducted  by  the  authorities  in 
the  other  country. 

2.  Each  party  will  inform  the  other 
parties  of  changes  in  their  respective 
GLP  programs. 

3  Each  party  will  provide  the  other 
parties,  regularly,  with  the  names  and 
addresses  of  health  and  environmental 
testing  laboratories  operating  within 
their  country,  the  dates  the  laboratories 
were  inspected,  and  their  compliance 
status. 

4.  Each  party  will  provide,  upon 
request  of  one  of  the  other  parties, 
further  information  regarding  whether  or 
not  a  laboratory  or  study  is  in 
compliance  witli  the  GLP. 

5  Each  party  will  honor  a  request  by 
one  of  the  other  parties  to  conduct  a 
GLP  inspection  or  data  audit  on  behalf 
of  the  other  party  at  a  specified  health 
or  environmental  laboratory  whenever 

(a)  There  is  serious  concern  about  the 
quality  or  integrity  of  the  data  submitted 
to  a  party; 

(b)  Inspection  has  not  been  performed 
within  the  last  2  years;  or 

(c)  An  spproval  of  an  application  for  a 
research  and/or  marketing  permit  is 
pending  based  upon  tests  performed  in  a 
specified  laboratory  which  are 
imp<3rtant  to  granting  the  approval. 


e.  On  occasion,  representatives  of 
each  party  will  participate  as  invited 
observers  in  an  inspection  of  a 
labors  t(N7  conducted  by  another  party 
to  maintain  a  continuing  understanding 
of  each  country's  inspectional 
procedures.  These  inspecticms  are  to 
alternate  between  the  two  countries. 

7.  Each  party  will  recognize  the  need 
to  protect  from  public  disclosure  data 
and  information  that  are  exchanged 
among  the  parties  and  that  fall  within 
the  definition  of  a  trade  secret  or 
confidential  commercial  or  financial 
information.  If  there  is  a  request  from 
the  public  for  any  information  obtained 
from  another  party,  that  party  will  be 
notified  of  the  request  prior  to  the 
release  of  any  information  and  given  an 
opportunity  for  consultation. 

rv.  Participating  Parties 

A.  Food  and  ISrug  Administration, 
5600  Fishers  Lane.  Rockville,  Maryland 
20857. 

B.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington.  DC 
20460. 

C.  Federal  Ministry  of  Food. 
Agriculture  and  Forestry  (BML), 
Rochusstr.  1.  D-5300  Bonn  1. 

D.  Federal  Ministry  for  Youth,  Family 
Affairs.  Women  and  Health  {BMJFFG), 
Kennedyallee  105-107,  D-5300  Bonn  2. 

E.  Federal  Ministry  for  the 
Environment.  Nature  Conservation  and 
Nuclear  Safety  (EMU),  Kennedyallee  5. 
D-5300  Bonn  2. 

V.  LiatsoD  Officers 

The  parties  respectively  appoint  the 
following  officials  to  serve  as  liaison 
officers  for  all  coimnimications 
regarding  matters  relative  to  this 
Memorandmn: 

A.  For  the  United  States  of  America 

Director.  Division  of  Compliance 
Policy.  Office  of  Regulatory  Affairs 
fHFC-230)  (currently:  Mr.  Ernest  L. 
Brisson).  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857. 

Director,  Laboratory  Data  Integrity 
Assurance  Division.  Office  of 
Compliance  Monitoring  (EN-342) 
(currently:  Mr.  John  J.  Neylan.  UT), 
Environmental  Protection  Agency,  401  M 
Sti^eet  SW..  Washington.  DC  20460. 

B.  For  the  Federal  Republic  of  Germany 

The  Federal  Ministry  for  Food 
Agriculture  and  Forestry.  Referat  622 
(currently;  Regierungsdirektor  R.  Eisner). 
Postfach  140270,  D-5300  Bonn  1. 

The  Federal  Ministry  for  Youth, 
Family  Affairs,  Women  and  Health, 
Referat  355  (currentiy:  Ministerialrat  Dr. 


K.  Feiden).  Postfach  200220,  D-^300 
Bonne  2. 

The  Federal  Ministry  of  Environment, 
Nature  Conservation  and  Nuclear 
Safety.  Referat  IG  n  4  (currently: 
Ministerialrat  Dr.  U.  Schlottman), 
Postfach  120629.  I>-5300  Bonn  1. 

VI.  Amendmoit 

This  Memorandum  may  be  amended 
at  any  time  by  mutual  written  agreement 
of  all  the  parties. 

Vn.  Duration 

This  Memorandimi  shall  become 
effective  on  the  date  of  the  last  signature 
and  shall  continue  in  effect  unless 
terminated  by  mutual  written  agreement 
of  all  the  parties. 

Vm.  Withdrawal 

Any  party  to  this  Memorandum  may 
withdraw  at  any  time  by  written  notice 
to  the  other  parties,  to  take  effect  not 
less  than  ninety  (90)  days  after  the  date 
of  notification. 

Df.  Nature  of  the  Memorandum 

This  Memorandum  of  Understanding 
states  the  intent  of  the  ptirties  to 
cooperate,  and  shall  not  be  considered  a 
binding  international  agreement 

Done  and  signed  in  Washington  DC  in  ttie 
English  and  German  language,  both  texts 
being  equally  authentic. 

Approved  and  Accepted  for  the  Food  and 
Drug  Administration. 
By:  Prank  E.  Young 
Title:  Commissioner  of  Food  and  Drugs 

Date:  December  25. 19ea 

Approved  and  Accepted  for  the 
Environmental  Protection  Agency 
By:  Lee  M.  Thmnas 
Title:  The  Administrator 

Date:  December  23, 1988. 

Approved  and  Accepted  for  the  parties  of 
the  Federal  RepubUc  of  Germany 
By:  Karl  Th.  Paschke 
Title:  Chsigb  d'Afiaires  ai. 

Date:  December  23, 198a 
[FR  Doa  80-5651  Filed  3-10-89;  8:45  am] 
BaUNO  COK  41«0-«1-H 


(FDA  225-89-4000] 

Memorandum  of  Understanding  on 
Good  Laboratory  Practice;  the 
Ptiarmaceutlcal  Service  Ministry  of 
ilealttt,  Reputilic  of  Itaiy 

aqency:  Food  and  Drug  Administration. 
AcnoN:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA. 
U.S.  Department  of  Health  and  Human 
Services  and  the  Pharmaceutical 


Service.  Ministry  of  Health  Republic  of 
Italy.  This  MOU  describes  the  mutual 
goals  of  the  United  States  of  America 
and  the  Republic  of  Italy  to  conduct 
studies  on  assuring  the  quaUty  and 
integrity  of  safety  evaluation  data  that 
support  the  approval  of  appUcabons  for 
research  and/or  marketing  permits  for 
human  and  animal  drugs.  Accordingly, 
this  MOU  provides  for  reciprocal 
recognition  of  each  country's  good 
laboratory  practice  program,  acceptance 
of  test  data  in  either  country  for 
evaluation  of  safety,  and 
implementation  of  procedures  for 
continuing  cooperation  between  the 
countries. 

DATE  The  agreement  became  effective 
December  19, 198a 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  J.  Kustka,  Intergovernmental  and 
Industry  Affairs  Staff  (HFC-50).  Food 
and  Dnig  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
12583. 

SUPPLEMENTARY  INF0RMAT10IC  In 

accordance  with  21  CFR  2a  106(c), 
which  states  that  all  agreements  and 
memoranda  of  understanding  between 
FDA  and  others  sliall  be  published  in 
the  Federal  Register,  the  agency  is 
publishing  this  memorandum  of 
understanding. 

Dated:  March  8, 1989. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

\.  Purposes 

The  participatinB  parties  of  the  Unites 
States  of  America  and  the  Republic  of 
Italy  have  a  concern  for  assuring  the 
quality  and  integrity  of  safety  evaluation 
data  that  support  the  approval  of 
applications  for  research  and /or 
marketing  permits  for  human  and  animal 
drugs.  The  parties  recognize  that 
nonclinical  safety  studies  should  be 
conducted  in  accordance  with  principles 
of  good  laboratory  practice  (CLP)  that 
are  internationally  recognized  and  that 
laboratories  conducting  such  studies 
should  be  monitored  by  effective 
national  inspection  programs. 
Accordingly,  this  Memorandum  of 
Understanding  (MOU)  provides  for  (a) 
reciprocal  recognition  of  each  country  s 
good  laboratory  practice  program  (b) 
acceptance  of  test  data  collected  in 
either  covmtry  for  evaluation  of  safety, 
and  (c)  implementation  of  procedures 
for  continuing  cooperative  between  the 
countries.  Inspections  of  nonclinical 
laboratories  are  to  be  carried  out  by  the 
respective  national  authorities. 
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II  Background 

Stffnty  evHluatian  data  lubmitted  fur 
lonsideratlon  to  one  national  authonty 
ar«  frfquently  b«a«d  on  itudle* 
conducted  by  lab<iratonei  located  in 
another  country  Therefore,  the 
standards  observed  by  thoa« 
laboratortes  that  conduct  nonclinical 
■affty  studiea  which  are  submitted  tu 
the  authority  of  the  other  country  should 
t>«  conducted  in  accordance  with 
pnncipies  of  good  laboratory  practice 
When  the  safety  evaluation  data 
submitted  to  a  national  authonty 
onginate  from  a  laboratory  within 
another  country,  the  national  authonty 
of  the  country  of  onjjin  should  be  able  to 
provide  the  other  with  information  that 
assures  that  the  laboratory  is  operated 
m  accordance  with  gmni  JalHiratory 
practices 

Representatives  of  the  parlies  have 
mft  and  have  agreed  to  develop 
standards  of  good  laboratory  practice 
applirjible  to  nonclinical  laboratones 
and  to  establish  national  pro^frams  of 
inspection  to  Implement  those 
standarxls.  Authonties  in  both  the  Unites 
Slates  of  Amenca  and  the  Republic  of 
Italy  have  established  national 
programs  of  inspection  to  venfy  the 
compliance  of  lab>oratones  with  the 
pnncipies  of  GLP  These  principles  and 
the  inspection  programs  are  in  aw.ord 
with  the  Decision  of  the  QiuncU  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OF.CD)  on  "The 
Mutual  Acceptance  of  Date  In  the 
Assessment  of  Chemirjils"  (May  12. 
\m\]  including  Annex  2,  •OECD 
FYinciples  of  Ciood  Laboratory  Practice." 
These  standards  and  pn)cedures  are 
consistent  with  the  luly  28.  1M83. 
recommendation  of  the  OKCTll  Council 
on  the  "Mutual  Recognition  of 
Compliance  with  Ciood  [.aUiratory 
lYactire  ' 

.-\   (..chhI  lAjlKiniU'ry  rruitKf 

The  participating  parties  of  the  United 
Stales  of  Amenca  and  the  Hepublu:  of 
Italy  have  published  comparable 
standards  of  good  laboratory  practice 
relating  to  nonclinical  studies  for  safety 
evaluation  expenments. 

The  inspectors  of  the  Kood  and  [)rug 
Administration  will  rely  on  regulations 
relating  to  Good  Lalniratory  Practice  for 
Nonclinical  Laboratory  Studies  (21  CVR 
Part  58)  in  evaluating  the  lal>oralones 
and  auditing  the  data  from  the  studies 
conducted  in  the  I'niled  Slates  of 
Amenrji 

The  inspectors  of  the  Ministry  of 
health  will  rely  on  the    I'riiu  ipi  Di 
Huona  Praciu.a  l)i  I^borultino  [liPL)" 
published  al  (..ozzftUi  i  'f'u  niJe  Dflla 
Ht^pub/ica  Itahanato.  August  2b,  198fl.  in 


evaluatiiTg  the  laboratones  and  auditing 
the  data  from  the  studies  conducted  in 
the  Republic  of  Italy 

B  National  Inspection  Programs 

Both  of  the  parties  assess  compliance 
of  a  laboratory  with  the  prtnaples  of 
{}LP  by  having  a  trained  government 
inspector  conduct  a  laboratory 
Inspection  approximately  once  every 
two  (2)  years.  The  programs  permit 
assessment  of  current  laboratory 
operations  as  well  as  the  audit  of  final 
reports  of  completed  studies 
laboratones  are  generally  notified  in 
advance  and  Inspection  procedures  are 
mutually  consistent  between  the  parties. 
A  report  of  the  results  of  the  inspection 
is  prepared  that  descnbes  laboratory 
operations  and  addresses  compliance 
with  good  laboratory  operations  and  the 
addrwses  compliance  with  good 
laboratory  practice  standards. 

C  Compliance 

Both  of  the  parties  have  established 
satisfactory  procedures  to  secure  the 
compliance  of  laboratones  with  the 
standards  of  good  laboratory  practice. 
These  procedures  include,  for  example, 
notifyinij  a  laboratory  of  deficiencies 
observed  and  requesting  corrective 
action  within  a  specified  time  frame. 
Failure  to  correct  deficiencies  is  dealth 
with  by  the  Food  and  Drug 
Administration  in  a  variety  of  ways  that 
include  the  rejection  of  specific  studies 
or  the  disqualification  of  the  laboratory 
The  Ministry  of  Health  rejects  specific 
studies  of  denies  certification  of 
compliance  to  laboratones  that  fail  to 
take  corrective  action  when  informed  of 
defiaencies 

IIL  Substance  of  Understanding 

A.  The  parties  agre«  that: 

1.  Adherence  to  adequate  standards 
of  good  laboratory  practice  is  essential 
to  the  conduct  of  high  quality  safety 
testing-. 

2.  A  national  program  of  penodic 
inspection*  conducted  by  a  trained 
inspectorate  is  required  to  monitor 
adherence  to  the  standards  of  good 
laboratory  practice. 

3  Appropnate  compliance  procedures 
are  necessary  to  assure  adherence  to  the 
standards  of  go<xl  laboratory  practice: 
and 

4  Studies  conducted  in  accordance 
with  the  respective  standards  of  good 
laboratory  practice  promulgated  by 
either  country  are  to  be  acceptable  to 
both  parties  for  consideration  in  the 
evaluHtion  of  safety 

B  F.ach  party  will; 

1  Inform  the  other  party  of  changes  in 
their  good  lalwratory  practice  standards 
Hiul  th»'ir  ridiional  inspection  program. 


2.  Provide  the  other  party  quarterly, 
with  the  names  and  addresses  of 
nonclinical  laboratories  operating 
within  their  country,  the  dates,  the 
laboratories  where  inspected,  and  their 
compliance  status; 

3.  Provide  upon  request  of  the  other 
party,  further  information  regarding 
whether  or  not  a  specific  laboratory  or 
study  is  in  comphance  with  the  GLP 
standards: 

4.  Agree  to  conduct  a  good  laboratory 
practice  inspection  or  data  audit  at  a 
specified  nonchnical  laboratory  at  the 
request  of  the  other  party,  whenever 

(a)  There  is  serious  concern  about  the 
quality  or  integrity  of  the  data  submitted 
to  either  country. 

(b)  An  inspection  has  not  been 
performed  within  the  last  two  (2)  years, 
or 

(c)  An  approval  of  an  apphcation  for 
research  and/or  marketing  permit  is 
pending  based  upon  tests  performed  in  a 
specified  testing  facility  which  are 
important  to  granting  the  approval. 

In  exceptional  situations  in  which  the 
requesting  party  can  justify  a  special 
concern,  the  requesting  party  may 
designate  one  or  more  of  its  scientists  to 
participate  in  the  audit  of  a  particular 
study: 

5.  Participate  as  an  observer  in  an 
inspection  of  a  laboratory  conducted  by 
the  authonties  in  the  other  country  each 
year  in  order  to  maintian  a  continuing 
understanding  of  each  party's  Inspection 
procedures.  These  Inspections  are  to 
alternate  each  year  between  the  United 
States  of  Amenca  and  the  Republic  of 
Italy:  and 

6.  Recognize  the  need  to  protect  from 
public  disclosure,  data  and  information 
that  are  exchanged  between  the  parties 
that  fall  within  the  definition  of  a  trade 
secret,  or  confidential  commercial  or 
financial  information.  If  there  is  a 
request  from  the  public  for  any 
information  obtained  from  the  other 
party,  that  party  will  be  notified  of  the 
request  pnor  to  release  of  any 
information  and  given  an  opportunity  for 
consultation. 

rV'.  Participating  Parties 

A.  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville.  MD  20657. 

B.  Ministi7  of  Health.  Viale  della 
Civilta  Romana,  7,  00144-1  Rome,  Italy. 

V.  Liaison  Officers 

The  parties  respectively  appoint  the 
following  officials  to  serve  as  liaison 
officers  fur  all  communications 
regarding  matters  relative  to  this 
Memorandum  of  Understanding. 

A.  For  the  Food  and  Drug 
Administration:  Director,  Division  of 


Comphance  Policy,  Office  of  Regulatory 
Affairs,  (Currently:  Mr.  Ernest  L 
Brisson),  5600  Fishers  Lane,  Rockville. 
MD  20657. 

B.  For  the  Ministry  of  Health:  Director, 
Pharmaceutical  Serivce,  (Currently:  Dr. 
Romano  Capasso),  Viale  della  Civilta 
Romana,  7,  00144-1  Rome,  Italy. 

VI.  DuratioD  of  the  Memorandum  of 
Underatanding 

This  MOU  shall  become  effective 
upon  the  date  of  die  last  signature.  It 
may  be  terminated  at  any  time  by 
written  notice  to  the  other  party. 

Approved  and  accepted  for  the  Food  and 
Drug  Administratioii. 

By:  Frank  E.  Young.  Title:  Commissioner  of 
Food  and  Drugs.  Data:  December  a.  198a. 
Place:  Rockville.  MD.  U.SA. 

Approved  and  accepted  for  the  Ministry  of 
Health. 

By:  Duilo  Poggiolinl,  Title:  General 
Director,  PharmaceuticaJ  Dept,  MOR  Date: 
December  la  198B.  Place:  Rome,  Italy. 
[FR  Doc.  89-5650  Filed  3-10-89;  8:45  am] 
aajjNaooot  4i«o-et-M 


Heeltti  Resources  and  Services 
Administratkm 

Spectai  Project  Grsnts;  Itatemal  and 
Child  Health  Services,  Federal  Set- 
Aside  Program 

AOENCY:  Health  Resources  and  Services 
Administration,  PHS,  DHHS. 
ACTION:  Notice  of  extension  of 
application  due  date. 

summary:  This  notice  extends  the 
application  due  date  for  a  separate  sub- 
category of  grants  under  category  (5)(c) 
of  the  Special  Projects  Grants — 
Maternal  and  Child  Health  Services, 
Federal  Set-Aside  Program,  published  in 
the  Fadersl  Register  December  20. 1988 
(53  FR  51168).  Category  (5)(c)  relates  to 
child  and  adolescent  health  projects 
under  special  MCH  improvement  grants. 
The  separate  sub-category  of  grants  has 
been  established  to  provide  fimding  for 
a  special  initiative  in  preventive  health 
for  children  at  the  local  community 
level.  The  initiative,  called  "Healthy 
Tomorrows."  would  encourage 
additional  support  from  the  private 
sector  and  from  foundations  to  form  a 
community  based  partnership  that 


would  coordinate  resources  to  improve 
the  health  of  pregnant  women,  infants, 
children  and  adnlti  and  Increase  their 
access  to  health  •ervices.  The 
apphcation  due  date  for  this  special 
initiative  under  category  (5)(c)  is 
extended  to  June  29. 1989.  Ail  other 
aspects  of  the  December  20. 1968 
Federal  Register  Notice  remain  the 
same. 

Dated:  March  6.  .389. 
JofaB  H.  Kelso. 
Acting  Administrator. 
[FR  Doc.  89-5649  Filed  3-10-89;  8:45  am] 
aaxMO  coDC  4ia»-is-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELX>PMENT 

Office  of  Administration 
[Oocitet  No.  N-M-1963] 

Submission  of  Proposed  Information 
Collectione  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubUc  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHOI  INFORMATION  CONTACT 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  MPORMATKJN:  The 
Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 


described  below,  to  OMB  for  review,  as 
required  by  the  Pajjerwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notices  list  the  following 
information;  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority;  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507:  Section  7(d)  of 
the  De|>artment  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d]. 

Dated:  February  27.  1989. 
lohn  T.  Murpby, 

Director.  Information  Policy  and  Management 
Division. 

Proposal:  Energy  Conservation 
Requirements  Chapter  12  of 
Handbook  H-4305.1.  Appendix  1. 
Energy  Conservation 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Information  will  be  collected  from 
multifamily  housing  owners  in  order 
for  them  to  qualify  for  rent  increases 
in  compliance  with  Section  329c  of  the 
Housing  and  Communitj'  Development 
Amendments  of  1981.  It  will  assure 
that  needed  cost  effective  energy 
conservation  improvements  are 
identified  and  that  a  plan  is  in  effect 
to  make  the  improvements. 

Fo'ir.  Number  Handbook  H-4350.1. 
Chapter  12.  Appendix  1 

Respondents:  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions 

Frequency  of  Submission:  Annually 

Reporting  Burden: 


Number  o( 
Resoond-      X 
ems 

Frequeocy 

Ot 
Response 

X 

Hours  per 
Response 

Btrden 
Hours 

Survey 

9,000 

1 

1 

1 

OS 

S.OOO 

9.000 

450 
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Total  Katimatad  Bunien  Hours.  9,450 

Status  Annually 

Contact:  lamet  T  Tahath.  mm.  (202) 

420-^3944.  |ohn  Allison.  OMB,  (202) 

39&-O08O 

[kitifd  February  27,  198B 

f^roptiual  Section  8  Mfxierate 
Rehabilitation — Sinjjie  Rix)rn 
Occupancy  Program 


Officii  Houjinj{ 

Deacnption  of  the  Need  for  the 
Informatjon  and  Its  Proposed  U$e. 
ThU  program  will  provide  rental 
aasittanc*  for  homelesa  Individualt 
for  r«habiiltated  Single-Room 
Occupancy  (SRC)  houaing  under 
S«ct]on  8  Houaing  Aaaiitance 
Payment  Program.  The  Information 
requested  will  aaaiit  the  Department 


in  aelecting  appllcanta  who  meet  the 

program  requlrementa  and 

demonstrate  the  greatest  need 
Form  Number  None 
Respondents:  State  or  Local 

Ck)vemments  and  Non-Profit 

Institutions 
Frequency  of  Submission:  On  Occasion 
Reporting  Burden: 


F>«|u»ncy 
Of 


Hours  par 


Horn 


><uin— c><  CoSacaan  . 


100 


25 


2.500 


Total  Estimated  Burden  Hours:  2,500 
Status.  Extension 

Contact:  KM  BelL  KUD.  (202)  7i5-6650 
lohn  Allison.  OMB.  (202)  395-68«0 

[kitml  February  27,  1989 

f*rop<)sal  Report  on  Applicants  for 

Multifamily  Rental  Fiuusing 
Cfffice  Fair  Ftousmg  and  Fqual 

Opportunity 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  Information  collected  will  be  used 
by  IfUD  to  assess  the  results  of  the 
initial  outreach  and  marketing 
activities  described  in  the  HUD- 
approved  Affirmative  Fair  Housing 
Marketing  Plan  (VfUD-835.2).  The 
plans  are  prepared  by  sponsors  or 
developers  of  subsidized  and 


uiuubsidized  insured  multifamily 
rental  housing  projects  of  five  or  more 
units  (except  low-income  public 
housing). 

Form  Number  HUD-835.2 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


t*Mrtmal 
naspond- 


Fraquancy 
of 


HotffS  par 
Haaponai 


Birdan 
Horn 


Muo-«ai. 


1.000 


0^5 


250 


Total  Estimated  Burdtm  Hours  250 

Status  Fjitension 

Contact  loan  Brackett.  MUD,  (202)  755- 

ft540  John  Allison.  OMB,  (202)  3i»~ 

Bft«0 

[)«t«Ki   Fsbniary  17   lUtW 
(m  tVx:   9»-4flf»  Flleti  3-10-8».  a 45  am] 

1  oooa  ai»4t-« 


Executive  OfTice  Building.  Washington. 
ex:  20503. 


1  Doctet  Ma  M-M- 1M4 1 

Submieeton  of  PrapoiMd  Infonnatlon 
CoaMtkMW  to  OMB 

AOmCY-.  Office  of  Administration.  HIID 
ACnosc  Notices 


r  The  proposed  Information 
collection  requirements  described  below 
have  l>een  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals 

AOOMBM:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  tht* 
proposal  by  name  and  should  be  sent  to; 
lohn  Allison.  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 


^TKM  coirrACT: 

David  S  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street 
Southwest.  Washington.  DC  204ia 
telephone  (202)  755-0050.  This  is  not  a 
toll  free  number  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr  Cnsty. 

wu^njamHTAm  mummA-noH.  The 
Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  tide  of  the 
Information  collection  proposal,  (2)  the 
office  of  the  agency  to  collect  the 
Information;  (3)  the  description  of  the 
need  for  the  information  and  Its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal.  (6)  how  frequently  information 
submissions  will  be  required.  (7)  an 
estimate  of  the  total  numl)ers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 


respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U  S.C.  3507,  section  7(dl  of 
the  Department  of  Housinfj  and  Urban 
Development  Act  42  U.S  C.  3S35(d) 

Datpd  March  3,  1969 
|aho  T.  Muipfay, 

Dirt^tor  Information  Policy  and  Management 

Ds  vision. 

Proposal:  Certificate  of  Family 

Partiapation  and  Certificate  of  Family 
Participation  (Spanish  Version) 

Office:  Houseing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  Certificate  of  Family  Participation 
will  indicate  the  family's 
responsibihties  under  the  Section  8 
Existing  Housing  Program  and 
authorize  the  family  to  seek  an 
eligible  rental  unit. 

Form  Number  HUD-52578  and  52578S 

Respondents:  Individuals  or  Households 
and  State  or  I^ocal  Governments 


Frequency  of  Submission:  On  Occasion 
Estimated  Burden  Hours: 


Number  of  Frequency 

Respond-       X  o(  X 

ents  Response 


Hoir»  per 
Response 


Birden 
Hour* 


HUO-53678  and  HUD-52578S. 
nacorJtoaping 


2,000 
2,000 


0J» 

5 


10,000 
10,000 


Total  Estimated  Burden  Hours:  20.000 

Status:  Reinstatement 

Contact  Louise  Hunt  HUD,  (202)  755- 

6887;  John  Allison.  OMB,  (202)  395- 

6880 

Dated:  March  3. 1989. 


Proposal:  Application  for  Indian 
Housing  Authorities  (IHAs)  for  Indian 
Housing  Program 
Office:  Public  and  Indian  Housing 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  reporting  is  required  pursuant  to 
the  U.S.  Housing  Act  of  1937.  as 
amended,  in  order  for  an  entity  to 


obtain  HUD  financial  and  technical 
assistance  as  well  as  obtain  a 
preliminary  loan  to  cover  the  cost  of 
introductory  surveys  and  planning  for 
the  proposed  project. 
Form  Number  HUD-52730 
Respondents:  Non-Profit  Institutions 
Frequency  of  Submission:  Other 
Estimated  Burden  Hours: 


Number  of 
Respond-      X 


Frequency 

of 
Reaporae 


Hours  per 
Reaponae 


B<ftlen 
Hours 


Annual  RaporUng 


90 


S40 


Total  Estimated  Burden  Hours:  540 

Status:  Extension 

Contact  Pat  Amaudo,  HUD.  (202)  755- 

1015;  John  Allison.  OMB.  (202)  395- 

6880 

Dote:  March  3. 1989. 

Proposal:  Environment  Procedures: 

Floodplains  and  Wetlands 
Office:  Community  Planning  and 

Development 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  An 
environmental  review  and 
decisionmaking  procedure  is 
described  in  proposed  25  CFR  55 
regulations.  Applicants  and  grantees 
must  comply  with  this  procedure, 
including  disclosure  of  floodplain 
hazard,  before  HUD  assistance  can  be 
used  or  application  approved  for 
projects  that  may  affect  floodplains 


and  wetlands.  Grant  recipients  must 
keep  records  to  docimient  the 
compliance  of  proposed  projects 

Form  Number  None 

Respondents:  State  or  Local 

Governments,  Business  or  Other  For 
Profits.  Non-Profit  Institutions,  and 
Small  Businesses  or  Organizations. 

Frequency  of  Submission:  On  Occasion 

Estimated  Burden  Hours: 


Number  of 
Respond- 
ents 

X 

Frequency 

of 
Response 

X 

Hotn  pel 
Response 

Burden 

Hours 

Annual  Reporting 

9 100 

6 

1 

02 

.40 

109?0 

Recordkaepng „ 

3.200 

1  280 

Total  Estimated  Burden  Hours:  12.200 

Status:  New 

Contact  Charles  Thomsen,  HUD,  (202) 

755-6610;  John  Allison.  OMB,  (202) 

395-6880 

Dated:  March  3. 1989 
(FR  Doc.  89-5666  Filed  3-10-89:  8:45  am) 
MLLNM  COM  42t*-01-M 


Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

(Dockat  No.  N-89-1917:  FR  2606] 

Unutilized  and  Underutilized  Federal 
Buildings  and  Real  Property 
Determined  by  HUD  to  Be  Suitable  for 
Use  for  Facilities  to  Assist  the 
Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 


DATE:  March  13.  1989 

ADDRESS:  For  further  information, 
contact  Morris  Bourne,  Director, 
Transitional  Housing  Development 
Staff.  Room  9140,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.  Washington.  DC 
20410,  telephone  (202)  755-9075:  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  426-0015.  (These 
telephone  numbers  are  not  toll-free  ) 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12.  1988. 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
D.C.D.C.  No.  88-2503-CG.  HUD 
pubhshes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized  and  underuti'zed 
Federal  buildings  and  real  property 
determined  bv  HUD  to  be  suitable  for 


1M32 
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u.ie  fur  facilittei  to  asaift  the  homeles* 
T(Klayi  Notice  li  for  the  purpose  of 
annuunclriK  that  no  additmnal  pnipertiei 
hav«  b4Mn  delnrmined  nuilable  this 
week. 

nattHl  March  7   law 
lamaa  K.  fichotnbm§m. 

C«n»ral  IMputy  AttiMlant  S«  neCury  fvr 
HouMirijf — Fmittrol  HtKiting  Ct'mmiuiuner 
[FR  Doc  SB-MTO  Filed  y~\0-f».  845  am] 
MJjMB  cam  ai*-f7-« 


DCPAimiEMT  Of  THE  IMTERIOfl 
BuTMMj  of  Lan6  Managanwnt 

iO»n— ouro*  Manegaiwnt 


Mofth— t  n— ourc«  Anm,  et  at 


Bureau  of  Land  Manafement 
(BLM],  Department  of  the  Inferior 

kcnotc  Notic*  of  intent  to  prepare 
amendmenta  to  five  Reaourca 
Management  Plana  (RMPa)  and  an 
Environmental  Impact  Statement  |F.1S| 
for  the  Northeaat  ICrammllxtg.  Utile 
Snake.  Clmwood  Springa.  and  San  )uan 
Reaourca  Areaa. 


r  The  Colorado  State  Office 
hereby  givea  notice  of  ita  Intent  to 
prepare  an  tSiA  and  amendmenta  to  five 
RMPa.  Th«  t\rm  Racource  Areaa  contain 
approximately  five  million  acrea  of 
public  landj  and  public  miner ala 
underlying  private  landa.  The  primary 
purpoae  of  the  amendmenta  Is  to 
incorporate  the  latest  BLM  program 
guidance  (BLM  Manual  section  1024  2) 
for  fluid  minerals.  This  guidance 
includes  the  use  of  a  "Reasonably 
Foreseeable  Development"  scenario, 
identification  of  cumulative  impacts, 
and  evaluation  of  the  effectiveness  of 
itipulationa. 

The  proposed  planning  action  will 
r«>sult  In  a  determination  as  to  which 
public  laada  and  minerals  should  be 
made  available  for  oil  and  gaa 
development  through  leaaing.  and  what 
lease  stlpulationa  may  tie  neceaaary  to 
protect  other  resource  values. 

The  iaauaa  anticipated  include 

1  Determining  if  exiatmg  leaae 

•  tipulatiooa  ore  proper  aad  sufficient  to 
protect  other  resource  values. 

2  Determining  if  there  Is  additional 
federal  mineral  estate  that  should  be 
considered  for  oil  and  gaa  leasing 

3  The  cumulative  impacts  of  oil  and 
gas  development. 

4.  Clarification  of  stipulations  applied 
at  leaae  iasuance  and  cooditions  of 
approval  applied  to  subsequent 
deveU-ipraent  activities. 


5  Lease  stipulations  necessary  to 
protect  wildlife,  fragile  soils,  water 
resources  and  other  resource  values 

8.  The  impact  of  lease  stipulations  on 
oil  and  gas  development 

The  proposed  planning  cnlena  used  to 
address  these  issues  are  summarized 
below 

1  Consult  with  appropriate 
representatives  of  the  oil  and  gas 
industry  to  identify  mineral  potential. 

2.  Apply  applicable  laws  and 
regulations  to  identify  land  eligible  for 
leasing. 

3.  Assess  the  suitability  of  the  land  to 
incur  oil  and  gas  development,  and  the 
availabiUty  of  the  resource  for 
development. 

4.  Compare  the  public  values  of  oil 
and  gas  development  with  the  public 
values  of  other  alternative  uses  which 
may  be  precluded  or  Impacted. 

Alternatives  proposed  for 
consideration  mclude: 

1.  No  action  defined  as  a  continuation 
of  current  management. 

2.  Standard  lease  terms  only 

5.  Preferred  alternative — to  be  defined 
by  management  following  consultations 
with  staff  and  the  public. 

The  plan  amendments  will  be 
prepared  using  ■  variety  of  resource 
specialists  Including  persona  trained  in 
geology,  hydrology,  soils,  air.  wildlife. 
range,  recreation,  realty,  surface 
protection,  and  economics. 

DA  TVS:  Public  comment  on  the  proposed 
issues,  planning  criteria,  alternatives 
and  resource  disciplines  will  be 
accepted  for  30  days  following 
publication  of  this  Notice.  In  addition, 
public  scoping  meetings  will  be 
scheduled  for  late  March  and  early 
April.  At  least  two  weeks  advance 
notice  of  the  time  and  dates  of  these 
meetings  will  be  provided.  Additional 
public  participation  opportunities  will 
be  provided  through  formal  public 
hearings  on  the  draft  EIS  and  requests 
for  written  comments. 

APCWWtMr  Comments  should  be 
addressed  to  Greg  Shoop.  Bureau  of 
Land  Maoa^ement  ZBSO  Youngfield 
Street.  Lakewood.  Colorado  80215. 


Pom  puirrNm  wiFOimaTiow  cosctact 
Greg  Sboop.  CO-e22,  telephone  cml. 
(.103)  236-1787  or  FTS  776-1787. 

Dated.  M«n.h  T  img 
Nail  F  Morck. 
Stat0  Duwctar.  CoJoraJo. 
[Fll  D<ic.  aB-Sa22  PMed  S-lO-Hc  k«  Mnl 


[AZ-«20-0»-4ai2-13;  A-227«l-A] 

Aiizona;  Exchange  of  P\d>ilc  and 
pTivata  Landa  In  Marteopa  and  Mohave 
Counttaa  and  Order  Provlfflng  for 
Opening  of  the  Reconveyed  Land 

AOCNCY:  Bureau  of  Land  Management. 

Interior 

ACTKMC  Notice  of  Exchange  of  Land  and 

Opening  of  Reconveyed  Land. 

■imaiain'  This  action  informs  the  public 
of  the  completion  of  an  exchange 
between  the  United  States  and 
Westwing  Associates,  an  Arizona 
General  Partnership.  The  United  States 
transferred  756.33  acres  in  Maricopa 
County  and  Westwing  Associates 
conveyed  19.435.60  acres  in  Mohave 
County  In  addition,  the  reconveyed 
land  will  be  opened  to  the  public  land 
laws. 

POM  PUirrMCR  MPOftHATIOM  COtTTACT: 
John  Gaudio,  BLM,  Arizona  State  Office. 
P  O.  Box  16563,  Phoenix.  Arixona  85011. 
(602)  241-6534. 

eurrLmaNTARv  MPomtATioic  The 

Bureau  of  Land  Management  transferred 
the  following  described  756.33  acres  of 
land  in  Maricopa  County  by  Patent  No. 
02-88-0037,  pursuant  to  the  Federal 
Land  Policy  and  Management  Act  of 
October  21.  1976: 

GUa  and  Salt  Rivw  Meridloo 

T  4.N..  R  IF^. 

Sec  3.  lots  1.  2.  3.  11.  12.  13.  14.  15.  19.  and 

20,  SV%NEV..  NEV,SEV» 
T  5N  .  R  IE.. 

Sec.  27.  NWV,NWV«NWV«.  NViSVVV; 

!srw  v«!srw  v«,  sw  V4sw  v«nw  y«NW  V4. 

W"^  W  W  S  WVi  NW".^ ; 
Sec.  34,  SHNViNEV«NEV».  SWNEV.NE''.. 
NWViNEW,  SWNE*^.  EViSEV«SWV,. 
SEW. 

In  exchange  the  following  described 
19,435  60  acres  of  land  in  Mohave 
County  were  conveyed  to  the  United 
States: 

GUa  and  Salt  River  Meridian 

Paml  1  (Surface  Only) 

T  19N..  R.  15W  . 

Sec.  5,  lots  1  to  4.  incl.,  SW.N'-i.  SVi 
T  20N  ,  R  15  W.. 

Sec.  5.  lots  1  and  3.  SEV.NWW,  SWV*; 
Sec.  7.  lots  1  to  4.  incl..  E^,  E'/^WVi. 
except  Hualapal  Mtn.  Rd.; 
Sec  S.  lot  1.  EWNEV«,  WW.^fWV4.  SWV«. 

SWV»SEV«, 
S*c.  17,  sU: 
Sec  19,  lots  1  to  4.  incl.,  EVi.  E^WVi, 

except  Hualapal  Mtn.  Rd.. 
Sec  21.  NW.  NV^SWW,  SEW,  except  metes 

and  bounds  parcel; 
Sec.  31.  loU  1  to  4.  inci.,  EW.  EWWW. 
T  20  N  R.  16  W.. 

Sec.  1.  lots  1  and  2,  SWNEW,  NV,SEV« 
SWW.  SWV,SEV«SWV..  SEW.  except 
Hualapal  Mtn  Rd.  and  D  W  Ranch  Rd.. 


Sec  12.  NfEV.NEV*. 
T  21  N..  R.  15  W.. 
Sec  19.  loU  1  to  4.  incl..  NEVi,  NEViNWV*, 

NEViSEW,  except  D.W.  Ranch  Rd.  and 

interstate  Hwy.  40: 
Sec.  2a  NV4NEV4.  SEV4NEV4,  NWV*, 

NEV4SWV«.  except  D.W.  Ranch  Rd.; 
Sec  21,  all,  except  Interstate  Hwy.  40; 
Sec  22,  all.  except  Interstate  Hwy.  40; 
Sec  23,  all.  except  Interstate  Hwy.  40; 
Sec  26,  SVh; 
Sec  27,  NV4NEy4,  SWWNEV4,  NWy4. 

NWV<.SWy4; 
Sec  2a  EWEV%NW^<i,  NWy4NEV4NWV4. 

NHNWV4NWW.  SWV^,  SW^^SE^: 
Sec  20.  NEVtNE^.  SHNE%.  SEV4NWV^. 

NEWSW^,  SViSWV^.  SEV4: 
Sec  31,  loU  1  to  4.  incl.,  E^,  EViWM: 
Sec  33.  all; 

Sec  35.  EViNEW,  SWWNEVi,  SWWNW^. 
T.  21  N.,  R.  16  W.. 
Sec  13.  EW,  EMWH,  except  IntersUte 

Hwy.  40; 
Sec  23,  aU.  except  metes  and  bounds 

parcel; 
Sec  24.  EViSWy4.  WViSEW: 
Sec  25.  all; 
SecZ7,  EMEViE^: 
Sec  2a  NEy4NE^SWV«.  E^NWy4 

NEwswM,  swN^swy4.  sviswy4. 

SEW; 
Sec  31.  loU  1  to  16,  incl..  EV^; 
Sec  33,  NW^4NEy4,  SWVEW,  NWW.  SH: 

Sec  35.  all.  except  Hualapal  Mtn.  Rd. 
Parcel  2  (Surface  and  Minerals): 

T.  20  N.,  R.  16  W. 
Sec  1,  lots  3  and  4.  SWNWW,  NV^SW^. 

SWWSWW; 
Sec  2.  loU  1  and  2,  SV^NEy4,  SEW,  except 

Hualapai  Mtn.  Rd 
T.  21  N.,  R.  15  W. 
Sec  19,  SEWNWW,  EV4SWW,  WViSEV^ 

SEWSEW; 
Sec  2a  W^^SWW,  SEWSAA^W,  SEW. 

except  D.W.  Ranch  Rd.: 
Sec2a,NVi; 
Sec.  27,  SEWNEW.  NEy4SWy4,  S>4SWW 

SEW: 
Sec  28,  NEW,  NWSEW,  SEWSEW; 
Sec  29.  NWWSWW; 
Sec  30.  loU  1  and  Z  NEW,  EV^NWW; 
Sec  35,  NWWNEW,  NV4NWW.  SEy4NWy4. 
T.  21  N..  R.  16  W. 
Sec  24.  NW.  WViSWW.  EV4SEW; 
Sec  26.  all 
Sec  3a  lots  1,  2,  and  lots  5  to  16.  incl.. 

NViNEW,  SWWNEW,  NV^SEWNEW. 

NWSMSEWNEW,  S^NV^NEWSEW. 

SWNEy4SEW,  WWSEy4,  SEWSEW; 
Sec  34,  NEy4NEy4,  SV4NV4,  except 

Hualapai  Mtn.  Rd. 

At  9KX)  a.m.  on  March  13, 1989,  the 
land  described  in  Parcels  1  and  2  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9KX)  a.m.  on 
March  13, 1989,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 


The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  this  exchange  of 
public  and  private  land,  and  of  the 
opening  of  the  reconveyed  land. 

The  land  conveyed  to  the  United 
States  in  this  exchange  will  be 
administered  by  the  Bureau  of  Land 
Management. 
Marsha  L.  Luke, 

Acting  Chief,  Branch  of  Lands  Operations. 
[PR  Doc  89-5687  Filed  ^-10-89;  8:45  am] 
MUJNQ  COW  4S1»4>-« 

[CA-M0-(»-452&-12;  Group  1013] 
Plat  Of  Survey;  CaHf  omia 

February  24. 1969. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office,  Sacramento, 
California  immediately: 

Humboldt  MeckUaii.  Dal  Node  Coimty 

T.  17  N.,  R.  2  E. 

2.  This  plat  representing  the  metes- 
and-bounds  survey  of  Tract  38, 
Township  17  North.  Range  2  East 
Humboldt  Meridian,  California,  under 
Group  No.  1013  California,  was  accepted 
January  6, 1968. 

3.  Hiis  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the  Six 
Rivers  National  Forest 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  CaLfomia  State 
Office,  Bureau  of  Land  Management 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Herman  |.  L)^ttge, 

Chief,  Public  Information  Section. 

[FR  Doc  89-5634  Filed  3-10-89:  8:45  am] 

MUMQ  COOC  4Sie-<0-4l 

[CA-»4O-0e-452O-12;  Group  961] 
Plat  of  Survey,  CaNfomla 

February  24, 1989, 

1.  This  plat  of  the  following  described 
land  win  be  officially  filed  in  the 
California  State  Office,  Sacramento, 
California  immediately: 

Mount  Diablo  Meridian,  Kara  County 

T.  30  S.,  R.  37  E 

2.  This  plat  representing  the 
dep>endent  resurvey  of  a  portion  of  the 
subdivisional  lines,  the  survey  of  the 


subdivision  of  section  28,  and  the  8ur\'ey 
of  lot  5,  in  section  28.  Township  30 
South,  Range  37  East  Mount  Diablo 
Meridian,  CaUfomia  under  Group  .No. 
961  California,  was  accepted  January  6. 
1989. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  pubhc  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Hannan  ].  Lytt^e, 

Chief  Public  Information  Section. 

[FR  Doc  89-5635  Filed  ^10-89;  &45  am] 

MLUM  COOC  4S1S-SS-M 


[CA-A40-OS-4S20-12];  Group  1007] 
Plat  Of  Survey;  CaMomia 

February  24. 1989. 

1.  Tliis  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office.  Sacramento. 
California  immediately: 

Mount  Diablo  Meriifian.  San  BemardiBp 
County 

T.  29  S.,  R.  44  E. 
T.  30  S.,  R.  44  E. 

2.  This  plat  (2  sheets)  representing  the 
dependent  resurvey  of  the  south  and 
west  boundaries,  and  a  portion  of  the 
subdivisional  lines.  Township  29  South. 
Range  44  East  Moimt  Diablo  Meridian. 
California  and  the  survey  of  a  portion  of 
the  subdivisional  lines.  Township  30 
South,  Range  44  East  Mount  Diablo 
Meridian,  California. 

3.  This  plat  wiU  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Department  of  the  Navy. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  the  California 
State  Office,  Bureau  of  Land 
Management  Federal  Office  Building, 


iMS4 
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21100  Cottag*  Way.  Room  E-2M1. 
Sacramento.  California  06A29. 
(UraiM  I.  Lyttf.. 

Cfiwf  Public  Irhrmatior  Section. 

IFK  Doc  m-MOft  Piled  J-1(M»  84fl  ■ml 


ICA  >40  m  4430- H;  Group  736) 
Plat  of  Survey;  Catfomta 

Fobnury  Z4.  lOfM 

1  Thia  plat  of  the  following  (Jetcnbed 
land  wtU  b«  ofricially  filed  In  the 
California  State  Office.  Sacramento. 
C^lifunila  Lmmedialaly 

Mowii  DUfalo  MwldUe.  Steklyau  County 
T  4JN.R.  low 

2  Thla  plat  ri«pr«tenttng  the 
dependent  r»»iurvey  of  a  portion  of  the 
Mull  Gulch  PUcer  Mine  (Lot  45).  Mineral 
Survey  No  972.  and  a  portion  of  the 
Quart!  Valley  Placer  Mlna  (l^t  Vt). 
Mineral  Survey  No.  UlA.  in  sec.  U. 
Townahip  43  Nurth.  Range  tO  West. 
Mount  Dtabii)  Meridlnn.  California, 
under  Croup  No  735  California.  w«i 
accepted  January  ft.  IIMO. 

3  Thu  plat  will  immediately  become 
the  banc  r«<cird  of  deacrtbuiM  the  land 
for  all  authoruod  purpoaea.  Thu  plat 
hni  l>een  plac  «>il  in  the  open  fllaa  and  ia 
available  to  the  public  for  information 
only 

4  TViii  plat  wai  axacuted  to  meet 
certain  administrative  needa  of  the 
Bureau  of  Ijind  Management 

5  All  Inquinea  relating  to  thla  land 
•hould  be  tent  to  the  California  State 
Office.  Bureau  of  l^nd  Management. 
Federal  Office  Building.  2«00  Cottage 
Way.  R(X)m  K-2841,  Sacramenlo. 
California  95A25. 

Marmea  |  Lytti*. 

Chitif  Public  Infnrmiitiur  Sttction 

IKK  Doa  a»-aa37  FUad  J-KVau-  a.4A  am! 


ii:0ro«eM7i 


Mount  [>«ablo  Meridian.  California 
under  Croup  No.  987  California,  waa 
accepted  januarv  ft.  1989. 

3  Tlria  plat  will  Immediately  become 
the  basic  record  of  deacrlblng  the  land 
for  all  authorized  porpoaea.  Thla  plat 
hai  been  placed  In  the  open  filea  and  It 
available  to  the  public  for  information 
only 

4.  Thla  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

5  All  inqulnes  relating  to  this  land 
•hould  be  sent  to  the  Califomis  State 
Office.  Bureau  of  Land  Management. 
Federal  Office  Building.  2800  Cottage 
Way  Room  E-2841,  Sacramento. 
California  95a25 
llennaa  |.  Lyttfa. 
Chiaf.  Public  tnformaUon  Section. 
[TR  Doc.  8»-Sa3a  Filed  S-IO-SR  a.46  am) 


Ptol  of  Survey.  CeSfomla 

February  M.  laaa 

1  Thu  plat  of  the  following  de«crlbe<l 
land  will  be  officially  filed  in  the 
California  State  Office.  Sarramrnto, 
C-alifomid  immediately 

Mount  DUblo  MerUJUo.  Trtaity  County 

T    J.!  N  .  R   9  W 

2  Thii  plat.  (5  •he*'!*)  rrprtr»enting  Ih*- 
dopendanl  reeurvry  of  a  portion  of  the 
•outh  and  wet!  ttoundariei  and  portions 
of  the  tubdivliional  lines,  and  the 
survey  of  thi>  tubdlvuion  of  sectioni  ■" 

.•  I   25.  20.  .;'    JO,  31,  3i  J3,  and  34, 
Township  3J  North,  Range  tf  West. 


Pacffte  Norltiweot  Outer  Continental 
SfwN  (0C8)  TmK  Force;  MtW  Meeting 

This  notice  is  issued  in  accordance 
with  the  proviaiona  of  the  Federal 
Advisory  Committee  Act.  Pub.L  No.  92- 
4fl3.  5  U  S  C.  Appendix  1.  and  the  Office 
of  S4anageffient  sad  Budget  s  Circular 
No.  A-A3,  Revised.  TSa  Paafic 
Northwest  OCS  Task  Force  will  hold  its 
initial  maeting  durtng  the  period  &% 
a  m.  to  5  p.m..  March  27.  1980,  at  the  Inn 
at  the  Quay   100  Columbia  Street. 
Vancouver.  Washington  (206-e»4-8341) 
The  meeting  Is  open  to  the  public. 

The  purpose  of  the  Pacific  Northwest 
OCS  Tssk  Force  is  to  sdvise  the 
Secretary  of  the  Interior  and  other 
officers  of  the  Department  of  the  Interior 
on  issues  related  to  potential  OCS  oil 
and  gas  leasing,  exploration  and 
development  in  the  Waahinglon  and 
Oregon  OCS  Planning  Area. 

Minutes  of  the  meeting  will  be 
available  for  pubhc  inspection  end 
copying  St  the  Minerals  Management 
Service.  Pacific  OCS  Region.  Suite  244. 
1340  West  Sixth  Street.  Los  Angeles. 
California  90017  For  more  information 
contact  )ohn  Smith  at  (213)  804-4154. 

Deled   Merch  '   1989 
CofoUU  Kallaur. 

Dtpuly  Aitociale  Dtrmrtor  ^or  Offihorr 
l.eijMing 

[YH  Doc.  a»-«744  FUed  3-10-60:  a4A  ein| 
MLUHO  oooa  4* 


action:  Notice  of  the  receipt  of  a 
propoaed  Development  Operations 
Coordination  Document  (DOCD). 


:  Notice  ia  hereby  given  that 
Texaco  Producing  Inc  has  submitted  a 
DOCD  daacribing  the  activities  it 
propoees  to  conduct  on  Laaaa  OCS-G 
1953.  Block  144.  West  Cameron  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  existing  onshore 
bases  located  st  Cameron  and  Morgan 
City.  Louisiana. 

OATC  The  subject  DOCD  was  deemed 
submitted  on  February  27, 1986. 
Comments  must  be  received  within  15 
days  of  the  publication  date  of  this 
Notice  or  15  days  after  the  Coastal 
Management  Section  receives  s  copy  of 
the  plan  from  the  Minerals  Management 
Service 


Devetoptnent  Operatiorw  Coonftnatlon 
Document;  Tezaa  Producing  \nc. 

Minerals  Management  Service. 


Interior 


A  copy  of  the  subject 
DOCD  is  svailable  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans.  Louisiana  (Office  Hours:  8  a.m. 
to  4  30  p  m.,  Monday  through  Friday)  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4lh  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p  m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

Fon  nmrmm  iwrowMA-now  contact: 

Michael  J  Tolbert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans. 
Platform  and  Pipeline  Section. 
Elxploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

■ueei.iMorrAiiY  m^onmation:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  IS  available  for  public  review 
Additionally,  this  Notice  is  to  inform  the 
public  pursuant  to  Section  930.81  of 
Title  15  of  the  CFR.  that  the  Coastal 
Management  Section/Louisiana 
Department  of  Natural  Resources  is 
reviewing  the  DOCD  for  consistency 
with  the  Louisiana  Coastal  Resources 
Program 
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Revised  rulee  goveming  practices  and 
procedure*  under  which  the  Minerali 
Management  Service  makes  information 
contained  in  DOCDs  availaUe  to 
affected  States,  exacvthres  of  affected 
local  goveniments,  and  other  interested 
parties  became  effective  May  31. 1988 
(53  VK  10S95). 

Those  practices  and  procedures  are 
set  out  in  revised  \  250.34  of  Title  30  of 
the  CFR. 

Dated:  February  28. 1969. 
|.  Rofocs  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FK  Doc  89-6630  FUed  3-10-88:  8:45  am] 


DCPAfrrHENT  OF  JUSTICE 

Lodging  of  CofiMnt  Doctm;  Ftexeon 
Co. 

In  accordance  with  Department 
Policy,  28  CFR  50.7.  38  FR.19Q29,  notice 
is  hereby  given  that  a  proposed  Conaeot 
Decree  in  United  States  v.  Flexcon  Co.. 
Civil  action  No.  8»-0016-xx  p.  Mass.). 
was  lodged  with  the  United  States 
District  court  for  the  district  of 
Massachusetts  on  March  6, 1989.  The 
proposed  Decree.  If  entered,  will  resolve 
the  liability  of  tke  defendant  Flexcon  in 
this  action  purs—nt  to  the  Clean  Air 
Act  42  U.S.C  7413.  The  propoaed 
Decree  Requires  Flexcon  to  pay  S0O,OOO 
in  penalties  as  well  as  to  comply  with 
specified  emission  limitation  aiui 
reporting  requirements  under  the  Clean 
Air  Act. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publicatioB  of  this  notice,  written 
comments  relating  to  the  proposed 
Decree.  Comments  should  be  addressed 
to  the  acting  Assistant  Attorney 
General.  Land  and  Natural  Resources 
Division.  United  States  Department  of 
justice,  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Flexcon 
Co..  D.J.  Ref.  No.  90-5-2-1-11-49. 

The  proposed  Decree  may  be 
examined  at  the  ofTice  of  the  United 
States  Attorney.  1107  J.W.  McCorraack 
Post  Office  and  Courthouse.  Boston. 
Massachusetts  02109:  at  the  Region  I 
office  of  the  United  States 
Environmental  Protection  Agency.  John 
F  Keanedy  Federal  Building.  Room  2203, 
Boston.  Massachusetts  02203;  and  at  the 
Elnvironmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
United  States  Department  of  Justice. 
Room  1517,  Ninth  Sti-eet  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20530.  A  copy  of  tiie 
proposed  Decree  may  be  obtained  in 
person  or  by  mail  trom  the 


Environmental  Enforcement  Section. 

Land  and  Natural  Resoiuces  Division. 

United  States  Department  of  Joetice.  at 

the  above  address.  In  requesting  a  copy, 

please  enclose  a  check  in  the  amount  of 

$2.ia  payable  to  the  Treasurer  of  the 

United  States,  to  cover  the  costs  of 

reproduction. 

Donald  A.  C». 

Acting  Amtittant  A  ttomey  Gaoeral,  Land  & 

Natural  Resourcet  Diviaioo. 

[FR  Doc.  88-5688  Filed  3-10-88:  8:45  am] 

I  OOOK  441»«V« 


Lodging  of  Content  DocrM;  City  of 
OttunNra.lA 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  February  27. 1989  a 
proposed  Partial  Consent  Decree  in 
United  States  v.  City  of  Ottumwa,  Iowa, 
et  al.  (SD.  Iowa).  Qvil  Action  No.  88- 
164-E  was  lodged  widi  the  United  States 
District  Court  for  the  Southern  District 
of  Iowa.  Central  Division.  The  Partial 
Consent  Decree  concerns  violations  of 
the  Asbestos  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
("NESHAP"),  40  CFR  Part  61.140.  et  seq.. 
and  the  Clean  An-  Act  42  U.S.C.  7401,  et 
seq.  The  proposed  Partial  Consent 
Decree  requires  defendants  Allen 
Beachy  and  Daniel  Beachy  to  give 
proper  notification  under  the  asbestos 
NESHAP.  to  comply  with  all  aspects  of 
the  asbestos  NESHAP.  and  to  attend  an 
EPA  asbestos  training  program  if  they 
continue  to  handle  asbestos. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Partial  Consent  Decree  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington.  E)C  20530.  and 
should  refer  to  United  States  v.  City  of 
Ottamwa.  Iowa,  et  al,  D.J.  No.  90-5-2-1- 
1143. 

The  proposed  Partial  Consent  Decree 
may  be  examined  at  the  office  of  the 
United  States  Attorney  for  the  Southern 
District  of  Iowa,  115  U.S.  Courthouse, 
Des  Moines,  Iowa  50309  and  the  U.S. 
Environmental  Protection  Agency. 
Region  VU.  726  Minnesota  Avenue. 
Kansas  City,  Kansas  66101.  The  Decree 
may  also  be  examined  at  the 
Environmental  Enforcement  Sectioa 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  Partial  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 


Section.  Land  and  Natural  Resources 
Division  of  die  Department  of  Justice 
Donald  A  Can. 

Acting  Assistant  A  ttomey  General.  Land  and 

Natural  Resources  Division 

fPR  Doc  89-5643  FUed  3-10-89;  8:45  amj 

ICOOC  441»«VII 


uxiging  or  v^mutm  uecrov;  lownsn^i 
of  Maple  S»wdo,NJ 


In  accordance  vnth  departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  February  14. 1986,  a 
proposed  consent  decree  in  Umti^d 
States  of  America  v.  Township  of  Maple 
Shade,  New  Jersey.  Civ.  No.  89-689,  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  New  Jersey.  The 
proposed  consent  decree  settles  the 
United  States'  claims  against  Maple 
Shade  under  the  Clean  Water  Act,  set 
forth  in  a  complaint  filed  on  the  same 
date,  relating  to  discharges  from  two 
municipal  sewage  treatment  plants  in 
violation  of  effluent  limitations  and 
other  appUcable  permit  reqtiirements. 

The  proposed  consent  decree  requires 
Maple  Shade  to  upgrade  and  expand 
one  of  its  treatment  plans  to  provide 
advanced  wastewater  treatment  of  all  of 
the  Township's  sewage  by  December  31. 
1991,  to  convert  the  secorid  treatment 
plant  into  a  pumping  station,  and  to 
cease  all  discharges  from  the  second 
treatment  plant  by  December  31, 1991. 
The  decree  also  requires:  (1)  PajTnent  of 
a  $75,000  civil  penalty  to  the  United 
States,  (2)  compliance  with  interim 
effluent  limitations  until  the  facilities 
improvements  are  completed,  and  (3) 
various  interim  operating  improvements 
and  repairs  to  the  existing  Maple  Shade 
treatment  faciUties. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v 
Township  of  Maple  Shade,  D.j.  Ref.  90- 
5-1-1-3105 

The  proposed  consent  decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney.  Federal  Building.  970 
Broad  Street  Newark.  New  Jersey  07102. 
and  at  the  Region  II  office  of  the 
Environmental  Protection  Agency,  26 
Federal  Haza.  New  York.  NY  10278  A 
copy  of  the  consent  decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Romn  1517.  Ninth  Street  ar.d 
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Penruylvanla  Avenue.  NW  . 
Waihington.  DC  2(»30  Coplei  of  the 
proposed  conient  derrwe  may  be 
obtained  m  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Reaource*  Division  of 
the  Department  of  |ustice  In  r*^questin^ 
a  copy,  please  enclose  a  check  in  the 
amount  of  t2.10  (10  cents  per  paj?" 
reproduction  cost)  payable  to  the 
Treasurer  of  the  LJnited  Slatea 
Donald  A.  Cmir. 

Acting  AtsiBlanI  Attonwy  General,  Land  * 
NaluraJ  fOmourc«t  Divigton 
[FR  Doc  m~sa44  Filed  J-  1(>4»  a48  sm] 


Antttruet  OMeion 

ICtvfl  No.  CM-42S3  (RO.  ONo)) 

Propo— d  Rnai  Judgment;  TBW  Inc, 

Pursuant  to  the  Antitrust  f'rocedures 
and  Penalties  Act.  15  U  S  C.  16<a)  and 
|b).  the  United  States  publishes  below 
the  comments  it  received  on  the 
C4.)mpetitlve  Impact  Statement  and 
prt)posed  Final  judgment  in  the 
captioned  case,  filed  in  the  United 
States  District  Court  for  the  Northern 
District  of  Ohio,  together  with  the 
response  of  the  United  States  to  these 
comments 

Copies  of  the  public  comments  and 
response  are  available  on  request  for 
Inspection  and  copying  in  Room  3229. 
Antitrust  Division.  Department  of 
justice.  Washington.  DC  and  for 
inspection  at  the  Office  of  the  Clerk  of 
the  United  States  District  Courl  for  the 
Northern  District  of  Ohio  in  Cleveland. 
John  W  CUfk. 

DmputY  UinKtor  Lif  Operation*  Antilnial 
Dtviiion 

In  the  mallsr  of  United  States  of  Amartca. 
PlainllfT.  v»  TRW  Inc  .  Defondanl.  filed  in  th« 
United  States  DtstncI  Court  for  the  Northern 
District  of  Ohio  Eastern  Division 

RacpooM  of  tba  United  ButM  to  Pubtic 
Commflnts  and  Modoo  of  IIm  United 
Slates  for  Entry  of  Final  ludgmanl 

Pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U  S.C-  ia(b)-16(g))  (the  "APPA").  the 
United  States  of  America  hereby  files  Its 
Response  to  Public  Comments  and 
moves  for  entry  of  the  proposed  Final 
judgment  against  TRW  Inc.  (TRW")  in 
this  civil  antitrust  proceeding. 

/.  Introduction 

This  action  began  on  November  17. 
1988.  when  the  United  Slates  filed  a 
complaint  alleging  that  the  proposed 
acquisition  of  Chilton  Corporation 
("Chilton  ■)  by  TRW  would  violate 
section  7  of  the  Clayton  Act.  15  U.S.C. 


18  The  Complaint  alleged  that  the  effect 
of  the  acquisition  would  be  substantially 
to  lessen  competition  in  sales  of 
consumer  crwdit  reports  in  sixteen  (16) 
geographic  markets.  Both  companies  sell 
credit  reports,  either  directly  through 
credit  bureau  offices  that  they  own 
(owned  offices ')  or  indirectly  through 
affiliated  credit  bureaus,  in  each  of 
these  markets.  The  Complaint  seeks. 
among  other  relief,  to  enjoin  the 
transaction  to  prevent  Its 
anticompetitive  effects  in  the  sixteen 
relevant  markets. 

On  November  17.  1988.  the  United 
States  and  TRW  filed  a  Stipulation  in 
which  they  consented  to  the  entry  of  ■ 
proposed  Final  judgment  designed  to 
eliminate  the  anticompetitive  effects  of 
the  acquisition.  In  accordance  with  the 
provisions  of  the  APPA.  the  United 
States  also  filed  a  Competitive  Impact 
Statement  explaining  the  basis  for  the 
Complaint  and  for  the  United  States' 
conclusion  that  entry  of  the  proposed 
Final  judgment  would  be  in  the  public 
Interest.  The  proposed  Final  judgment 
eliminated  the  anticompetitive  effects 
alleged  in  the  Complaint  with  respect  to 
the  sixteen  markets  by  requiring  TRW  to 
consummate  contracts  to  sell  copies  of 
the  consumer  credit  Tiles  in  some 
markets  and  to  end  affiliation 
agreements  with  Independent  credit 
bureaus  in  others. 

The  United  States  and  TRW 
stipulated  that  the  proposed  Final 
judgment  may  be  entered  after 
compliance  with  the  APPA.  unless  the 
government  withdraws  its  consent. 
Fjitry  of  the  proposed  Final  judgment 
would  terminate  this  action,  except  that 
the  Court  would  retain  jurisdiction  to 
construe,  modify,  and  enforce  the  Final 
judgment  and  to  punish  violations  of  the 
judgment. 

//  Compliance  witb  the  APPA 

Upon  publication  of  this  Response  in 
the  Federal  Register,  the  procedures 
required  by  the  APPA  will  have  been 
completed,  and  the  Court  may  enter  the 
proposed  Final  Judgment. 

A.  Stipulation.  Proposed  Final  Judgment 
and  Competitive  Impact  Statement 

The  United  States  has  caused  the 
Stipulation  between  the  parties  for  entry 
of  the  proposed  Final  judgment,  and  the 
Competitive  Impact  Statement.  In  the 
form  prescribed  by  15  U.S.C.  16(b).  to  be 
filed  with  the  Court  and  to  be  published 
in  the  Federal  Register  (53  PR  48735. 
December  2.  1968  and  53  FR  49937. 
December  12.  1988).'  It  also  has 


furnished  copies  of  these  documents  to 
all  persons  who  have  requested  them. 

B.  Newspaper  Notices 

The  United  States  has  caused 
newspaper  notices  of  the  proposed  Final 
Judgment  and  the  Competitive  Impact 
Statement  to  be  published  in  The 
Washington  Post  and  the  Cleveland 
Plain  Dealer  in  accordance  with  the 
procedures  set  forth  in  15  U.S.C.  16(c).* 

C.  Statements  Regarding 
Communications 

As  required  by  15  U.S.C.  ie(g).  on 
November  28. 1988.  TRW  filed  with  the 
Court  a  description  of  communications, 
by  or  on  behalf  of  the  defendant,  with 
officers  and  employees  of  the  United 
States  concerning  the  proposed  Final 
judgment. 

D.  Waiting  Period,  Comments,  and 
Publication  of  Comments  and  Response 

The  eo-day  period  provided  by  15 
use.  16(d)  for  submission  of  public 
comments  expired  on  February  10, 1989. 
The  United  States  received  comments 
from  Credit  Bureau  Services  of  New 
Hampshire,  a  credit  bureau  wholly- 
owned  by  CBC  Companies  ("CBC').  on 
January  18  and  February  la  1989;  from 
Rochester  Credit  Center.  Inc. 
("Rochester")  on  January  28. 1989;  from 
Credit  Data  of  Hawaii,  Inc  ("Hawaii") 
on  February  9, 1989;  from  Credit  Data  of 
Central  Massachusetts,  Inc.  and  Credit 
Data  of  Rhode  Island.  Inc  (together 
"Central  Massachusetts")  on  February 
10, 1989;  and  from  Centroplex  Credit 
Reporting  A  Collections,  Inc  ("CCRC") 
on  February  8, 1989.  In  addition,  on 
February  9, 1989,  the  Department 
received  a  letter  from  the  Honorable 
Gordon  J.  Humphrey,  United  States 
Senator  from  the  State  of  New 
Hampshire,  indicating  his  concern  about 
the  impact  of  the  proposed  Final 
Judgment  on  CBC  and  asking  us  to  give 
careful  consideration  to  its  comments.* 
In  accordance  with  the  APPA.  the 
United  States  has  evaluated  the 
comments,  and  responds  to  them  below. 
As  required  by  15  U.S.C.  16(b),  the 
comments  are  being  filed  with  this 
Response,  and  the  comments  and  this 
Response  «^  be  pubhshed  in  the 
Fedisrel  Register.  Counsel  for  the  United 
States  will  inform  the  Court  when 
publication  has  occurred. 


E.  Standards  for  Review  of  Consent 
Decrees 

Under  the  APPA.  the  primary 
responsibility  for  enforcing  the  antitrust 
laws  and  protecting  the  public  interest 
in  competitive  markets  rests  with  the 
Department  of  Justice.*  In  carrying  out 
its  responsibilities,  the  Department  has 
very  broad  discretion  in  prosecuting 
alleged  antitrust  violations  and 
determining  appropriate  relief  for  the 
settlement  of  cases.*  Before  entering  a 
proposed  consent  decree,  the  Court  must 
determine  that  the  decree  is  in  the 
public  interest,  15  U.S.C  16(e),*  but  that 
test  is  limited  to  ensuring  that  the 
government  has  met  its  public  interest 
responsibilities,  that  is.  determining  that 
the  proposed  Final  Judgment  falls  within 
the  range  of  the  government's  antitrust 
enforcement  discretion.  The  Ninth 
Circuit  Court  of  Appeals  has  explained 
these  respective  obligations  as  follows: 

The  balancing  of  competing  sodal  and 
political  interests  aRected  by  a  proposed 
anbtnut  consent  decree  must  be  left  in  ttie 
first  instance,  to  the  discretioD  of  the 
Attorney  CaneraJ  *  *  *.  The  court's  role  in 
protecting  tlie  public  interest  is  one  of 
insuring  that  the  government  has  oot 
breached  its  duty  to  tlie  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  beat  serve  society,  but 
whether  the  settlBneBt  is  "widiin  the  reaches 
of  the  public  interests."  *  *  *  More  elaborate 
re<|uirem«nts  might  ondermine  the 
e&ctivancH  of  antitnist  enforcement  by 
consent  decree.' 

Indeed,  the  courts  repeatedly  have 
held  that  the  purpose  of  their  review  of 
proposed  antitrust  consent  decrees  is 
not  to  determine  "whether  this  is  the 
best  possible  settlement  that  could  have 
been  obtained  if,  say,  the  government 
had  bargained  a  little  harder"  *  or 


■  CofMM  of  tha  Fadaral  RagtaSv  Noticat  are 
(ttaclMd  10  thu  RaaponM  u  Exhibit  A. 


■  CopiM  of  tba  afTicUvlu  of  publusation  are 
attacfaad  to  thU  Raapooaa  aa  Exliiblt  B. 

■  Copiea  of  t)>a  oommenta  are  attached  to  the 
Reiponaa  an  Exhiblta  C  through  L 


*  Unitad  StatsM  v.  Waste  Management  Ina,  19BS- 
2  Trade  Oa.  (CCH)  f  OSJUl  at  page  63.0SS  (D.  D.C 

igss). 

'  Uailed  State*  v.  Mid-Americxi  Dairymen.  Ina. 
1S77-1  Trade  Cas.  [CCH]  \  81.508  at  puge  TXSBO 
rw.a  Mo.  1A77).  dtkig  Sam  Fax  PiiitJMiing  Co.  v. 
Unitad  Stmte*.  SBB  US.  S8S.  BSB.  SI  &  CL  1300. 1312- 
13  (laeij  and  Swift  »■  Co.  v.  United  State*.  276  US. 
311.  331-332.  48  S.  Ct  311,  317  (1938). 

*  Thia  detarminatiaa  can  tia  prop«riy  made  on  tlie 
t>aaia  of  the  Competitive  Impact  Statemant  and  thia 
Reaponaa.  Tb»  pgnraAirai  of  IS  U.S.C  ie(f]  are 
diacrvtionary.  aod  a  court  need  not  tnToka  any  of 
them  unksa  it  baiievas  Ikat  the  comments  have 
raiaad  aiyiifiGiHt  ieeam  and  thai  btrther 
procaadinfa  would  aid  the  Court  in  reaolving  thoae 
iMue*.  See  HJL  Vb^  B3-liB3. 1134  Cod*.  Sd  Seaa.  S-S 
nprwited  in  (1041  U.S.  CODE  CONG,  k  AD.  NEWS 
tU6.8SaS. 

T  UnitedStatae^. Becktel Corp..  S4S TM  88Q.  666 
(9tli  Or.  ■■)  (dtettsM  amiltsd). 

F  Si«p.  uzr.  tM»(CJ3.  Cai  tan),  ^mtag  OnUed 
State*  T  Gillette  Co..  MB  t.  Si^p.  TIX  716  p.  Masa. 
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whether  this  is  the  remedy  "the  Court 
might  have  imposed  had  the  matter  been 
litigated."  •  Rather 

Absent  a  showing  of  coimpt  failure  of  the 
government  to  discharge  its  duty,  the  Court 
in  making  the  pubtic  Interest  finding,  sliould 
*  *  *  carefully  consider  the  explanations  of 
tlie  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  imder  the 
circumstances.  The  Court  must  also  give 
appropriate  recognition  *  *  *  to  tlie  fact  that 
every  consent  Judgment  normally  embodies  a 
compromise,  and  that  the  parties  each  give 
up  something  which  they  might  have  won  had 
they  proceeded  to  tiiaL"> 

In  this  case,  the  United  States 
carefully  considered  the  matters  that  are 
now  being  raised  in  the  comments  when 
it  formulated  its  position  with  respect  to 
this  transaction.  We  concluded,  for  the 
reasons  discnissed  below  and  in  the 
Competitive  Impact  Statem«it  that  the 
public  would  be  best  served  by  the 
remedial  action  set  forth  in  the  proposed 
Final  Judgment  If  the  Court  finds  that 
the  United  States'  action  represented  a 
reasonable  exercise  of  its  antitrust 
enforcement  responsibility  and 
prosecutorial  discretion,  it  may  enter  the 
proposed  Final  Judgment  as  soon  as 
compliance  with  APPA  is  completed  by 
publication  of  the  comments  and 
Response  in  the  Ferieiai  Register. ' ' 

F.  The  Competitive  Analysis  of  the 
United  States 

The  Department  believes  that  if  the 
proposed  Final  Judgment  is  entered,  the 
transaction  will  no  longer  violate 
Section  7  of  the  Clayton  Act  The 
proposed  Final  Jud^ent  will  ensure 
that  a  new  vendor  will  enter  each 
market  in  which,  absent  such  relief,  the 
transaction  would  substantially  reduce 
competition.  As  a  result  credit  grantors 
will  have  as  many  potential  sources  of 
full  file  consumer  credit  reports  to 
choose  from  as  in  the  past  and  no  credit 
report  seller  will  be  able  to  gain  m»T^  tt 
power.  Thus,  the  United  States 
concludes  that  entry  of  the  proposed 
Final  Judgment  is  in  the  public  interest 

1.  The  Product  Is  "Full  File" 
Consumer  Credit  Reports.  Consumer 
credit  reports  are  purchased  by  grantors 
of  credit  such  as  banks,  mortgage 


*  United  State*  v.  Alcon  Almniniun  Ltd..  606  P. 
Supp  BM,  822  (WX).  Kjr.  1985). 

'°  United  Stctai  v.  htd-America  Dairymen.  Inc., 
supra,  1  61.506  at  page  71,980. 

■  ■  Uaitsd  States  respectfully  requests  that  the 
Cewt  antar  the  proposed  Final  lodgment  promptly. 
Congress  eKpected  federal  courts  to  adopt  "the  least 
coraplicatad  and  least  time-con aiiiaing  means 
poasiUe"  to  detenaine  if  entry  of  a  paapeaed  final 
lodgment  would  be  In  the  public  interest.  United 
State*  V.  ARA  Serrica*.  Inc.  UTS-S  Trade  Cas. 
(CCH]  1  62861  at  page  78.988  (EJ).  Mo.  1979). 


companies,  department  stores,  and  other 
businesses  to  detennine  whether  to 
grant  credit  to  individual  consumers. 
Credit  refxirts  include  information  on  a 
person's  background, '  *  debts  owed. '  * 
and  pubUc  record  announcements. '  * 
Debt  obligation  information  is  obtained 
from  computer  tapes  credit  grantors 
prepare  each  month  on  the  status  of 
their  consumer  accounts.  Public  record 
information  is  collected  manually  from 
pubhc  records  by  local  credit  bureau*.'* 
A  data  base  of  credit  reports  that 
contains  all  the  types  of  information 
demanded  by  credit  grantors,  including 
five  years  of  historical  information,  is 
considered  a  "full  file." 

Credit  grantors  purchase  credit 
reports  to  reduce  the  risk  of  granting 
credit  to  consumers  with  whom  they  are 
unfamiliar.  Obviously,  the  more 
information  in  a  credit  report  the  lower 
the  risk.  Those  who  purchase  credit 
reports  generally  believe  that  a  four  or 
five  year  credit  history  is  necessary  for 
prudent  risk  assessment  As  a  result 
credit  grantors  do  not  consider  credit 
reports  that  contain  less  than  four  or 
five  years  of  debt  obligation  information 
and  less  than  seven  years  of  public 
record  information  to  be  adequate 
substitutes  for  reports  that  contain  such 
information.'* 

2.  The  Geographic  Market  for 
Consigner  Credit  Report  is  Local  The 
geographic  market  for  credit  reports  is 
local  because  credit  grantors  demand  as 
much  current  credit  information  as  they 
can  get  about  an  individual  and  the 
only  vendors  likely  to  possess  that 
information  are  those  credit  bureaus  m 
the  area  in  which  the  individual  resides. 
A  credit  grantor  would  not  consider  a 
credit  bureau  that  does  not  have  full  file 
information  on  most  individuals  in  a 
particular  geographic  area  to  be  an 
adequate  substitute  for  a  credit  bureau 
that  possessed  such  comprehensive 


"  This  Donnally  inri^'^V^  the  consumer  •  name, 
any  aliaaes.  age.  marital  status,  number  of 
dependents,  social  security  number,  cumni  and  two 
most  recent  previous  addreasaa,  current  eiM  two 
most  recent  employers  and  current  salary 

>>  Information  about  debu  owed  is  gathered  boa 
individual,  regional,  and  local  credit  ^vnton  who 
are  willing  to  give  copies  oi  their  computerized 
records  to  credit  bureaus.  The  data  abowi  a 
cansumer't  outstanding  credit  accounts,  credit 
balance,  current  balance,  whether  any  amount  is 
past  due.  and.  if  so.  for  how  long^ 

**  Tthi  includes  pidgments.  tiens  and  bankruptcy 
information  obtained  frotn  the  records  of  federal 
state,  county  or  municipal  authonties 

"  In  some  states,  pubfic  record  informatioii  may 
be  purchased  frmn  pubbc  record  iRformattofi 
coUectiaa  films. 

"  riia— III  iiiiiiiilJBiaa  seB  lavdit  reparls  while 
they  are  in  the  piocaaa  of  collactiBS  mtarwtw 
Credit  reports  that  are  oot  full  files  iisnaily  seU  for 
substantially  less  than  full  files. 
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local  informatioa.  If  distant  credit 
bureau*  wer«  fully  competitive 
•ubatitutes  for  local  credit  bureaus, 
there  would  be  no  variations  in  local 
prices  based  upon  the  number  of  local 
bureaus  In  fact,  however,  prices  in 
particular  geographic  areas  vary  widely, 
depending  on  the  number  of  credit 
bureaus  offering  full  file  credit  reports  in 
that  area.  That  evidence  strongly 
suggests  the  conclusion  that  credit 
bureaus  doing  business  elsewhere  are 
not  in  the  market. 

3.  The  Structure  of  the  Modem 
Consumer  Credit  Reporting  Business. 
The  consumer  credit  reporting  business 
has  changed  dramatically  in  the  last 
twenty  years  as  Independent  local 
merchant-owned  credit  bureaus  have 
been  transformed  into  parts  of  national 
computerized  networks  of  consumer 
credit  information.  Most  credit  bureaus 
were  founded  by  regional  or  municipal 
merchants  associations.  Originally, 
those  bureaus  collected  information 
ijanually  The  labor-intensive  nature  of 
the  busmess,  as  well  as  the  fact  that 
most  bureaus  were  owned  by  their 
customers,  led  to  a  situation  where  most 
local  bureaus  were  monopolies.  The 
business  changed  radically  in  the  late 
19608  and  early  1970a  when  five 
companies  (hereinafter  referred  to  as 
"networks"  or  "network  vendors") 
(TRW,  Chilton.  CBI.  Trans  Union,  and 
ACS)  began  to  store  consumer  credit 
files  on  computers. '  ^ 

Computers  greatly  reduced  the  cost  of 
maintaining  consumer  credit  Tiles  and 
allowed  firms  to  enter  markets  that  had 
previously  been  monopolized  by  one 
firm.  Computers  also  enabled  credit 
bureaus  to  form  regional  networks  that 
share  information  on  individual 
consumers.  These  networks  are  of  great 
benefit  to  credit  grantors  contemplating 
extending  credit  to  consumers  that 
reside  in  other  paris  of  the  country  or 
that  have  recently  moved.'*  The 


' '  TSan  u%  now  tour  aarworii*  In  Iha  coirunanl*. 
tha  numtMr  of  vandon  la  tomatlinaa  m\  »\  Rva  and 
•ooMttinaa  al  four  Thla  la  a  raault  of  Oia  fad  that 
ana  at  tha  oompanlaa  that  haa  baan  provldtng  data 
procaaalng  aarvtcaa.  Aaaoualad  Cradlt  Sarvicaa.  Inc. 
("ACS"),  la  dlaconllnulng  Ita  data  procaaalns  and 
natwork  actlvitiaa^  On  Au(uat  1.  1008.  ACS  aniarad 
into  an  asraamanl  to  obtain  oomputar  aarvtcaa  from 
Tha  Cradlt  Buraau.  Incorporatad  o(  Caoripa  | "CBI") 
Aftar  ACS  dlacontlnuaa  iti  data  procaaatng 
■cttvitiaa.  thara  will  ba  four  vandora  of  auch 
■amicM  TRW  Oiitton.  CBL  and  Trana  Union 
Cradlt  Information  Co  (Trana  Umoo")- 

"  Whan  an  individual  movaa  from  on«  araa  to 
anolhar,  tha  inf.innatioo  on  that  Indivlduai  la 
tranafarrad  from  tha  flla  of  liia  oradll  buraau  of  hi* 
fonnar  raaldanca  to  tha  flla  of  tha  cradlt  burvau  at 
hia  naw  ona  witStn  tha  data  ba«« 


increased  mobility  of  many  Americans 
makes  it  very  important  that  credit 
grantors  be  able  to  obtain  information 
about  an  individual's  credit  history 
throughout  the  country. 

Thus,  while  credit  bureaus  once 
operated  as  Individual  entities,  they  are 
now  pieces  of  an  interlocking  network  of 
independent  bureaus,  known  as 
affiliates,  and  vendor-owned  offices  that 
collect,  maintain,  and  distribute 
consumer  credit  information  over  a  large 
geographic  area.  Affihates  and  owned 
offices  all  store  their  Information  in  a 
vendor  maintained  common  data  base 
and  all  of  them  have  access  to  all  the 
information  in  the  data  base.  A  vendor 
provides  credit  bureaus  with  data 
processing  services  and  access  to  all  the 
information  in  its  data  base.  Affiliates 
provide  vendors  with  all  their  data  and 
sell  that  data  to  other  affiliates  and  to 
the  vendor  (for  use  in  its  owned  offices). 

Affiliates  in  a  network  are  more 
partners  in  the  creation,  maintenance, 
and  sale  of  consumer  credit  data  bases 
than  mere  customers  of  data  processing 
services.  Indeed,  all  affiliates  and 
owned  offices  in  a  network  are  usually 
known  to  credit  grantors  by  the  vendor's 
tradename,  rather  than  the  affiliate's.  As 
a  result,  affiliates  have  a  big  stake  in  the 
success  or  failure  of  their  network 
vendors.  Similarly,  vendors  rely  heavily 
on  the  data  collection  and  sales  abilities 
of  their  affiliates. 

In  recent  years,  the  importance  to 
credit  grantors  of  a  credit  bureau's 
ability  to  provide  information  on 
consumers  in  other  parts  of  the  country 
has  led  TRW.  Trans  Union,  and  CBI  all 
to  announce  that  they  intend  to  have 
files  on  consumers  all  over  the  country. 
These  vendors  have  opened  new  credit 
bureau  offices  or  entered  into  contracts 
with  Independent  affiliates  in  many 
towns  previously  served  by  a  single, 
monopoly  credit  bureau.  Indeed,  TRW 
will  substantially  expand  its  geographic 
scope  through  the  acquisition  of  Chilton. 
Thus,  while  the  [department  concluded 
that  the  transaction  posed  a  danger  to 
competition  in  sixteen  local  markets,  it 
also  recognized  that  the  transaction 
created  the  potential  for  improved 
consumer  credit  data  bases  and  thus 
could  be  of  benefit  to  credit  grantors  in 
many  local  markets. 

In  spite  of  the  great  incentive  for 
vendors  to  enter  new  local  markets, 
development  into  a  full  fiedged 
competitor  from  scratch  is  a  lengthy 
process  that  cannot  be  accomplished  in 
less  than  three  to  five  years.  The 
principle  reason  entry  takes  so  long  is 
that  a  full  file  must  contain  substantially 
the  same  information  as  an  established 
firm.  I  e .  four  to  five  years  of  debt 


obligation  and  seven  years  of  public 
record  information,  to  be  an  adequate 
substitute  for  credit  grantors.  Since 
credit  grantors  usually  save  their  debt 
obligation  information  for 
approximately  one  year,  it  takes  several 
years  to  collect  sufficient  debt 
information  data  for  a  full  file.  Similarly, 
the  collection  of  public  record 
information  is  normally  a  slow  process 
that  takes  at  least  two  years. 

4.  The  Effect  of  the  Transaction.  TRW 
and  Chilton  sell  credit  reports  in  many 
parts  of  the  United  States.  There  are, 
however,  relatively  few  areas  in  which 
both  firms  sell  full  file  consumer  credit 
reports.  The  Department  found  that,  in 
most  of  the  United  States,  TRW  and 
Chilton  do  not  compete  against  one 
another.'*  Historically.  TRWs  strength 
has  been  on  the  east  and  west  coasts 
while  Chilton's  strength  has  been  in  the 
midwest.  The  THW  and  Chilton 
networks  are  direct  competitors  in 
sixteen  markets  where  there  are  few 
alternative  sources  of  credit  rt  j  orts.  In 
all  of  those  markeU.  the  HHL»° 
measured  by  units  sold,  before  the 
acquisition,  exceeded  3200  and  the 
acquisition  would  cause  the  HHI  to 
increase  by  more  than  700  points."  The 
high  level  of  concentration  in  those 
makets.  combined  with  the  difficulty  of 
entry  into  local  markets,  led  the 
Department  to  conclude  that  the 
acquisition  would  enable  TRW  to  gain 
market  power,  i.e.,  the  power  to  control 


■*  TRW  haa  coaauiDar  Information  In  all  32  atatea 
In  which  Chilloo  doaa  buainaaa.  Howavar.  both 
oompanlaa  haw  full  filaa  In  all  of  or  portioru  of  11 
of  thoaa  atalaa. 

••  "HHT  meani  tha  HarfindahJ-Hirshman  Index, 
a  meaaura  of  market  concantration  calculated  by 
aquannf  tha  market  thara  of  aach  firm  compatins  In 
thia  market  and  then  tummins  the  reaulting  number*. 
For  example,  for  a  market  conalatlns  of  four  firma 
with  aharaa  of  3a  3a  Sa  and  20  percent,  the  HHI  ia 
2.800  (30*  ■»•  30'  +  20'  +  JO'  -  900  +  900  +  400  + 
400  -  Z.800).  The  HHI  takaa  into  account  tha 
reladva  tisa  and  dlatribuUon  of  tha  firma  in  a 
market  It  apprxMchet  uro  when  a  market  li 
occupied  by  a  large  Durot>«r  of  flrma  of  relative 
equal  aiza  and  raachea  Ita  maximum  of  lOOOO  when 
a  market  la  controUad  by  a  (ingla  firm.  Tha  HHI 
Incraaaaa  kwth  aa  tha  number  of  firma  In  the  market 
dacraaaaa  and  aa  tha  diapaHty  In  aixa  between 
thoaa  flrma  incraaaaa. 

■  ■  Hawaii  offert  It*  own  HHI  calculaUon  and 
conctudee  that  the  Department  haa  underttated  the 
extent  to  which  the  concentration  la  likely  to 
incraaaa  In  Ita  atata.  and  preaumably.  tha  extent  to 
which  competition  there  will  be  reduced.  The 
Department  provided  a  ran^e  of  HHI  increaae*  in 
the  affected  makets.  rather  than  tpacific  market 
share*  and  HHI  calcualtiona.  In  order  to  avoid 
revealing  oommarically  •ensltlve  Information  We 
believe  we  adequately  aatabliahad  tha  likelihood  of 
competitive  harm  through  leaa  predae  information 
on  concentration.  Wa  agree  with  Hawaii  that  the 
threat  tqKompetitloo  I*  aubatantlal.  However,  the 
exact  H>{I  la  Irrelevant  to  the  queation  of  whether 
the  remedial  action  tat  out  m  the  propoaed  Pinal 
|udf{Tneni  will  be  affective 


price  over  a  substantial  period  of  time, 
in  those  markets.  Each  of  these  sixteen 
areas  is  now  served  by  the  TRW  and 
Chilton  networiu  and,  at  most,  one  other 
network. 

5.  The  Propoaed  Final  Judgment 
Under  the  terms  of  the  lYoposed  Final 
Judgment,  TRW  was  required  to  take 
corrective  action  in  each  of  the  sixteen 
affected  markets.  TRW  would  be 
required  either  to  end  its  relationship 
with  an  affiliate  in  a  market,  thereby 
making  the  former  affiliate  available  for 
a  network  vendor  not  yet  in  the  market 
with  a  full  file,  or  to  sell  a  copy  of  ita 
data  base  to  another  vendor  which 
would  compete  in  the  market  The 
Department  concluded  that  either  action 
would  end  any  threat  to  competition 
posed  by  the  acquisition.  While  we 
recognized  that  neither  solution  would 
leave  any  market  unchanged,  we 
concluded  that  either  eventually  would 
prevent  TRW  from  maintaining  mailcet 
power  in  any  market. 

A  firm  cannot  gain  market  power 
when  there  is  either  a  sufficient  number 
of  competitors  or  it  is  likely  that  new 
firms  would  enter  the  market  in 
response  to  a  small  but  significant, 
nontransitory  price  increase.  The  two 
forms  of  relief  employed  by  the 
proposed  Final  Judgment  will  prevent 
TRW  from  exercising  market  power 
either  by  keeping  the  number  of 
competitors  unchanged  (by  enabling  a 
network  not  in  the  market  to  team  up 
with  the  former  TRW  (or  Chilton) 
affiliate]  or  my  making  available  to  an 
outside  vendor  a  full  file  of  local  credit 
information,  the  creation  of  which  is  the 
major  barrier  to  entry  into  local  markets. 
(See  page  14.  supra.)  Indeed,  the 
Department's  predictions  that  the 
proposed  relief  would  result  in  new 
entry  into  these  markets  has  been  borne 
out  in  fact:  companies  have  already 
committed  themselves  to  enter  those 
markets  through  the  purchase  of  copies 
of  data  files. 

The  proposed  Final  Judgment  involves 
minimal  governmental  intrusion  into  the 
market  and  permits  credit  grantors,  the 
consumers  affected  by  this  merger,  to 
obtain  the  benefits  of  increased  national 
coverge  of  the  TRW  data  base.  The 
increased  coverage  increases  the 
likelihood  that  the  data  base  will  have 
information  on  an  individual  who  has 
recently  moved.  Furthermore,  local  files 
will  improve  in  areas  where  both  TRW 
and  Chilton  have  been  developing  files, 
but  do  not  yet  have  fully  mature  data 
bases.** 


The  Department  also  concluded  that 
the  proposed  Final  Judgment  would  be 
the  least  instnisive  means  of  correcting 
the  competiitive  problems  posed  by  the 
transaction.  We  were  aware  that  the 
proposed  Final  Judgment  would  affect 
the  interests  of  the  affiliates  with  whom 
TRW  had  agreed  not  to  reaffiliate. 
However,  aU  consent  decrees  and, 
indeed,  all  mergers  affect  the  interests  of 
third  parties.  It  is  quite  likely  that,  even 
in  the  absence  of  the  proposed  Final 
Judgment  some,  or  all  of  those  affiliates 
would  have  been  unable  to  preserve 
their  relationships  vr.th  TRW.  After 
many  mei^rs,  firms  end  relationships 
with  duplicate  suppliers  or  distributors. 
Similarly,  after  consummation  of  its 
acquisition  of  Chilton.  TRW  would  have 
been  likely  to  end  its  relationship  with 
affiUates  where  there  were  overlapping 
territories.  In  any  event  the  courts 
repeatedly  have  recognized  that  the 
purpose  of  the  antitrust  laws  is  to 
protect  competition  rather  than 
competitors.  Preservation  of  the  former, 
not  the  latter,  was  Congress'  intent" 

G.  Response  to  Comments 

With  the  exception  of  Senator 
Humphrey,  each  of  the  commenters  is  an 
independent  credit  bureau  that  is 
currenUy  affihated  with  Chilton  or 
TRW.  While  the  various  comments  raise 
a  number  of  concerns  and  objections  to 
the  proposed  Final  Judgment  they 
uniformly,  with  the  exception  of  that  of 
CCRC,  reflect  the  desire  of  independent 
credit  bureaus  to  be  allowed  to  renew 
their  contracts  with  their  current  vendor. 
However,  each  of  the  commenters 
appears  to  acknowledge  that  the 
proposed  acquisition  of  Chilton  by  TRW 
would  reduce  competition  in  the  sale  of 
credit  reports  in  its  geographic  areas. 
Most  of  the  commenters  argue  that  the 
United  States  should  seek  to  prevent  the 
acquisition  of  Chilton  by  TRW  ,  i.e.,  that 
the  United  States  should  not  have 
negotiated  any  consent  decree  at  all. 
Some  commenters  argue  alternatively 
that  the  decree  should  require  TRW  to 
sell  the  information  that  it  (or  Chilton] 
owns,  in  lieu  of  refusing  to  extend  its 
(Chilton's]  affiliation  agreement  with  the 
commenter.**  Of  singular  import. 


"  As  we  explain  below,  to  enioin  the  transaction 
completely  would  deny  credit  grantor*  the  benefits 
they  expect  to  gain  from  the  transaction. 


"•  Brunswick  Corp.  v.  Pueblo  Bowl-O-Mal  Inc 
429  U.&  477.  488.  97  a  Ct  flOa  007  (1977). 

**  "[A]t  ■  minimutn  the  proposed  Content 
Decreee  should  be  modified  to  allow  (CBC)  and 
slmilariy  situated  credit  bureau*  to  continue  to 
contract  on  a  fair  and  reatonsble  basis  with  the 
successor  to  the  Chilton/TRW  operation."  CBC 
Supplementary  Commentt  at  2.  "We  object  to  the 
tnclu»ion  In  the  proposed  fiDsJ  )udgment  of 
provisions  that  require  the  severance  of 
relationship*  twtween  our  cUent*  and  TRW." 
Central  Ma*sachusett*  Comment*  at  2. 


however,  is  the  fact  that  not  a  single 
credit  grantor,  the  large  sophisticated 
consumers  of  credit  reports,  has 
expressed  any  concern  to  the  Court  or 
the  Depcu-tment  that  the  proposed  Fmal 
Judgment  would  not  adequately  protect 
its  interests. 

Under  these  circumstances,  the  single 
issue  presented  here  is  whether  the 
proposed  Final  Judgment  represents  a 
reasonable  exercise  of  the  Department 
of  Justice's  antitrust  enforcement 
discretion.  For  the  reasons  discussed 
below,  the  United  States  has  concluded 
that  the  proposed  Final  Judgment 
submitted  to  the  Court  is  an  appropriate 
resolution  of  this  htigation.  That 
proposed  Fmal  Judgment  reflects  a 
careful  study  of  a  complex  business  and 
is  reasonably  calculated  to  prevent  the 
anticompetivie  effects  alleged  in  the 
Complaint  llierefore,  the  entry  of  that 
proposed  Final  Judgment  is  in  the  public 
interest 

1.  The  Importance  of  Credit  Inquines. 
CBC  and  Rochester  argue  that  having  a 
full  file,  as  defined  by  the  Complaint  is 
insufficient  for  a  credit  bureau  to 
compete  in  a  given  maiket  They  suggest 
that  credit  grantors  always  purchase  the 
credit  report  with  more  credit 
inquiries,**  regardless  of  price,  service, 
or  quality  considerations.**  CBC  and 
Rochester  assert  that  unless  the 
transaction  is  enjoined.  TRW  will 
enhance  its  share  of  credit  inquiries, 
thereby  gaining  the  power  to  limit  or 
exclude  competition.  These  assertions 
are  inaccurate:  they  are  simply 
inconsistent  with  observable  trends  in 
the  industry. 

The  commenters,  current  affiliates 
who  will  have  to  align  themselves  with 
a  new  network  vendor,  will  not  be 
disadvantaged  in  terms  of  credit  inquiry 
quality  by  the  proposed  Final  Judgment 
"That  Judgment  would  not  result  in  TRW 
increasing  its  share  of  credit  inquiries  in 
any  of  the  commenters'  markets.  A 
credit  biu^au  owns  the  data  for  its 
assigned  zip  codes  in  its  vendor's 
computer,  including  the  credit  inquiries, 
and  the  credit  bureau  is  free,  when  its 
contract  expires,  to  transfer  its  data  to 
another  vendor.  For  example,  since  CBC 
owns  the  New  Hampshire  information. 
Chilton  cannot  duphcate  and  retain  the 
information  for  TRWs  use.  If  a  credit 
bureau  transfers  its  data  to  another 
vendor,  its  share  of  credit  inquiries  will 
be  unaffected,  and  a  purchaser  of  its 


"  A  credit  inquiry  i*  an  indicatioo  that  a  credit 
grantor  haa  purt^sed  a  credit  repon  jo  an 
individual.  Takes  together,  credit  inquine*  rrveal 
the  extent  to  which  the  person  has  recently  sought 
credit. 

**  CBC  Comment  at  5  and  Rochester  Comjnenu 
at  2-3 
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credit  rvporta  Ih*  day  after  it  ckaagRm 
■milalioM  wiH  find  eU  tk«  taqutrta*  it 
would  hava  foand  \km  day  bafara.*' 

Tha  rTwmlin'  cimi^  Ikal  the 
credit  bar«*M  wUk  tka  aaal  cfadit 
Inquiriaa  «mU  ahvaya  doaunata  a  inarkat 
la  simply  Inconsittent  with  tha  axiataace 
of  two  oc  tk<a«  GiUBpatiUjca  In  vlrtaaUy 
every  matrapoittaa  araa  la  tka  Unitad 
State*.  If  crwlit  graatsia  always  dioaa 
tha  ciadit  rafxirt  with  tha  paataat 
number  of  kiqiilriaa.  thara  iwoidd  only  ba 
one  cradit  buraau  io  avary  fao^raphic 
markaL**  Th*t.  of  coana,  la  not  tha 
caM  Rather,  moat  gaoyapbic  markata 
have  two  or  thcaa  cradit  tmraaiia  ** 

Furthermocak  tha  avidanca  ladicataa 
that  many  gaofpapkic  markata  ara 
becoming  Zoaa  cancantrated  aa  TRW. 
CMl,  and  Trana  Ud^oo  aM  aalar  atarkata 
thraughout  tha  UnHad  Stataa.  Tha 
opputUa  would  be  true  if  CBC  and 
R(>cha«<er  ware  corract.  Bntry  would  not 
be  feasible  because  credit  grantors 
would  not  purchaaa  tha  report  of  tha 
now  entrant  that  would  hava  ao  cradit 
InquLriea.  Cooaa^uaatly.  CBC's  anecdote 
about  Its  efforts  to  arUar  Geveland 
actually  undarsinea  Its  poaitioa.'"  If 
rredil  tnqulriea  ware  aa  Important  aa 
CBC  claims,  entry  In  tha  faca  of  a 
monopolist  would  b«  EuoUah  and  hitda 
and  CBC  would  aot  h^vrn  attempted  to 
enter  the  Clevalaod  market.  Given  tha 
frtct  that  tha  eaUbtiahed  Qrm  bald  a 
monopoly  position  in  cradit  inquiries. 
CBC  must  kave  baliaved  that  It  could 
draw  market  share  away  from  tha 
Incumbent  flna  [after  It  aatablishad  a 
'  Tuil  fUa")  through  pnca  and  aarvica 
competition."  In  the  same  vein,  if  CBC 


•'  tUiww.  THW  Mil  ^««  ■  tai^r  ikaa  at 
crvdil  Inqulilaa  la  Bartata  aha*  U  la  HUina  •  oupy 
of  lU  nia*.  Cmnaqiiittlr.  (&•  rT»p«mnant  c*r«ftilly 
(MnMt4mn4  Aa  tmpmr^ama  of  avdlV  feiqaMaa  hi 

riMTatf  naaH«aM»«  paatriaak  Wa  aMMteaarf  iMI 
(hay  wouid  lar  tha  raaanni  dlacuaaail  la/tm. 

"  AO  cradit  yantan  would  [lurchaaa  cratlll 
rvporta  tnm  a  ita^  aoarca  bacaaaa  aacA  parcfcaaa 
hnm  •noitiaa  phhKm  taaaW  mw^m  to  ittilda  *a 
cradit  uiqulrtaa  iar  Itei  ara*  Of  ■— .  If  CBC  M 
Mrrioualy  Magaaani  cndll  w^nanin  ■ariiata  t% 
natural  aionopollw.  II  arauld  argua  ttMl  than  la  n« 
compatlltva  mufchia  at  aU.  rathar  than  that  (tia 

poatltoa  aAaa  tt  ir>aiiiiiliitjii  that  tba  — ih«  af 
flmu  mamaMna  In  ■  particular  gaii^atihli  oiarkat  la 
uaually  lluaa  CBC  CoamanU  at  4,  Sat  a/aa 
CiioipUUM  tf  n  Ara«i^  M,  •afOng  ovt  tfm  aumbar 
o(  cooipatltwa  to  vMlaai  a*w  aartato.  St^fttrif. 
Rochaataa  aaaUi  1^1  Midaa  m  thaan.  aa  kaca) 


marial  ahowid  ba  a  eiaaapoly   YaL  la  ttn  oaxt 
paragraph  n  arknowla(%aa  that  II  aaaanlialty 
divldaa  tha  Rochaatar  markal  with  Ita  TRW 
coflipauiaa.  Biirhalaa  rn^iiili  a<  «-t. 

•*  In  lU  rnaaiiiila  CBC  todtaalaa  thai  M  ^a  aaty 
falnad  a  VM  ■■»*■«  ihoaa  Mnaa  It  wMaaal  tha 
C lavalaad  ■iriiil  ta  taai  CBC  r  laianali  at  S 

"  CBCa  axpar^anca  In  tba  ClavaUnd  marial  la 
anttraly  aaaaiataal  w««h  iha  Daniitiala  paalHiM 
If.at  Ja  novn  atitry  If  dlfflLult 


Is  corract  TRW  acted  irratloMily  by 
chooaiag  to  ralaas*  Iha  daaifeaBl  Bia  \m 
the  Naw  Haapahln  markat  (CSC)  ntlMr 
than  tka  cradit  \namm  with  Ike  aBaU 
market  akara  or  saUag  a  copy  of  tka  fib 
there  »• 

In  tact,  attaapla  by  tkaaa  fkna  lo 
enter  new  markata  to  rballaaga  tka 
Incumbenta.  who  have  aaora  cradit 
inquiriaa  la  thair  filaa.  la  not  lolly.  WklU 
credit  ioqulxiaa  ara  a  factor  credit 
grantors  uaa  lo  aaaaaa  cradit  raport 
quality,  tkey  ara  aot  tka  aaly  taciot.  Wa 
found  that  cradit  grantora'  primary  baais 
for  selecting  cradit  reports  Is  wh^that 
the  network  haa  a  "fuH  file"  (as  di> fined 
In  the  Complaint]  fo  tha  area  In  which 
the  consumer  resides.  (Complaial  at  0.) 
Selection  between  full  flla  altamatlTaa  is 
made  on  the  basis  of  credit  Inquiry 
Informafloa  price,  rvadabllity  of  reports, 
computer  dcjwn  thne.  brand  FoyalTy.  and 
other  factor*.  And  new  entrants  have 
been  able  fo  orwrcoma  the  initial  credit 
Inquiry  advantage  of  eatabhshed  credit 
bureaus  by  wmklng  hard  and  providhig 
quality  sat^lce. 

2.  Attemotm  Vwndon  Htm  Inc»ntim 
to  Compete.  CBC  Rocheatef.  and 
Hawaii  also  express  concern  that  the 
other  network  veBdora  with  wkoa  tfwy 
may  contract  aa«  kiadequata  to  naaat 
their  needa.  CBC  aiysaa  that  it  aeada  a 
partner  tlMtt  la  wail  aalabbakad  tn 
Boalon  bacaaaa  tka  New  1liaii|nksis  and 
BostoB  oiarkati  ara  iatanaktad.*' 

In  large  BMasura^  tkia  arjaiaant  la 
premiaed  on  CBCs  view  Ikat  tka  firm 
with  tha  graaiast  nusDkar  of  credit 
inquiriaa  aulooiaticaMy  poasaaaea 
sustained  markat  power.  For  tba  reaaona 
set  forth  above,  thia  is  not  tha  case.  Thu 
argument  also  ia  psemiaed  on  tha  notion 
that  CBl  would  aol  be  an  adequate 
replacement  oetwork  vendor  for  CBC 
because  CBI  does  not  have  the  incantiva 
or  ability  to  compete  In  New  England.'* 
All  tha  evidence  we  hava  gathered, 
however,  suggeata  otherwise.  In  1967 
CBI  entered  tha  Beaton  market  by 
opening  an  office  In  nearby  Wobum. 
With  its  purchases  of  Chilton's  Boston 


••  TRW  owna  Iha  Naw  Haayahlta  Bia  bal 
It  to  ao  IndaiMndanl  cradit  txiraaa. 

•*  CBC  la  uuBoamad  attout  what  11  daacnbaa  aa 
tha  'Vthnliiili  iillMiihil.'  Thto  mtatm  to 
raporta  ralatlna  to  tBrfhrtaaato  Itotot  to 
It  will  tall  to  cradit  granlon  In  Naw  Hampahira  In 
Ita  vlaw  oo  Naw  Hampahira  cradit  iraDtar  wDt 
pur^aaa  CBCa  partoar^  lapwti  raMtof  to BMtos 
whan  TRW  haa  anaa  oaAl  toqaMiaa  toara.  Id  Ito 
•upplamanlal  eoBBaaito  CBC  todk:atoa  SmI  thta 

Stipplamaatol  CaaMaiMa  at  a 

"  CBC  cuoal  ha  m^m  toal  CS  aad  Tiwa 
Union  ara  toada^aato  aattaaika  faBartcaky.  La . 
wharavw  thay  ^  toatoin.  CBC  aana  aMoaa  to  tha 
•lalaa  of  Ohio,  kidtoaa  Moaaf  IwMa.  Maw 
Hampahira.  Vanoanl  Maaitoiid.  Mtohlaan  Waat 
Vlriinla  and  l^aruto.  TiMagk  toaaa 
It  iluaa  buainaaa  with  aach  of  toa  laur  aalwoaha. 


file  pursaaot  lo  the  prepoeed  Plnel 
ludgiaat  CBI  wtil  haw  nach  the  same 
New  Eagiaad  coverage  that  Chtfton  had 
before  the  acqeititkni.  CBf  spent  a 
substantial  sum  to  purchase  the  files,  a 
fact  indicathig  iia  beiief  thet  the 
purchaee  of  tiMae  fDet  wfl  greatly 
facilitate  Hs  entry  into  tfioae  areas  and 
provide  H  with  a  cuuipetltive  file 
offering.  Nor  is  CBI  a  small  company.  It 
is  signtficanttj  lar-ger  than  ChlTton,  and 
has  file  coverage  throughout  most  of  the 
United  States.*'  Moreover.  CBTs 
Interest  tn  obtaining  CBCs  New 
Hampshire  office  as  an  affiliate  does  not 
appear  In  doubt  CBCs  comraanta 
indicate  that  CBCa  New  Hampshire 
office  will  afOliote  wkk  CBL"  It  aa 
CBC  claima.  aacoesa  ia  oaa  narkat  ia 
contiagant  oa  a  preaaaoe  la  a 
neighboring  Baa^t.  a  New  Haaipahire 
affiliate  skoakl  yaally  {adktala  CBTs 
entry  Ifite  the  Boatoa  narkat'^ 

Similarly,  Hawaii's  aaaertian  tkat  it 
would  net  be  able  to  surviTe 
competihvely  with  a  naw  network 
vendor  ia  oontndkrled  by  tka  fads. 
Hawaii  asserts  that  tt  kas  oaty  beaa 
able  to  coDspete  with  Chfllan  because  of 
-TRW's  west  coast  fik."  ••  M  H 
affiliates  with  another  veador.  H  claims 
it  will  have  oaly  tts  Hawaii  5ies, 
wherpaa  TRW/Chilton  wtll  have  both 
the  .r.ore  matare  Chilton  files  and  the 
strong  Chihon/TRW  mainland  fflea. 
According  to  Hawaii.  It  wfH  nol  be  able 
to  compete  In  these  circamstances.** 

Hawaii  seems  to  be  arguing  that  a 
strong  West  Coast  fOe  is  a  prerequisite 
to  success  in  the  state.  But  Chilton,  the 
firm  it  asserts  dominates  Hawaii,  has  no 
file  on  the  West  Coast  of  any  kind,  hi 
contrast.  CRT  and  Trana  Union  have 
substantial  fUea  In  Calilomia.*° 
Consequently,  if  access  to  a  good  West 
Coast  file  is  a  prerequisite  to  competing 
Ln  Hawaii,  both  CBI  and  Traaa  Union 


Aaa 
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lafttoapvaBH 

nia    aiiaiagi  wUI  rtvai  t  aot  i 
flla  covMaaa  oi  TSW  aad  C^iUob.  By  CBCa 
calculaliooa.  CBI  and  TRW  wiU  (m  approximately 
tha  aama  atxa  and  TVana  tTiUoo  aomawlul  amafler. 
CBC  ^JivpfauMiitat  Coinnmrta  at  4. 

*•  CBC  Cammanti  at  a 

•'  CBCi  coBunenti  todlcata  tltot  tto  Naw 
Hampatoaa  afflea  wSi  (aaa  *a  CBf  ayalna  afkar  Sia 
acquiaitaa.  CBC  Coanatoh  at  S.  k  It  aal  daar 
whethaa  II  alaaady  haa  «^a4  a  coatract  to  Una 
afTact  la  aahat  avasL  CBC  knoaaa  which  nalwark 
Ita  New  Itotpthira  affka  wUl  ^ia. 

••  Hawaii  Coramanti  at  S 

**  Hawaii  Commcnta  at  10. 

*°  Both  CBI  and  Trana  Union  hava  malura  filea 
and  itsniricant  markat  aharca  In  Loa  Angalaa.  CBI  w 
well  aalahl^ail  at  Saa  Pwariara  wtth  a  ^^*ii  il 
portloa  gf  toa  Barkat  aad.  «•«  twUava.  Tmaa  Utoon 
la  developir.^  a  fit*  I 


meet  that  requirement  better  than 
Chilton  did  for  its  o%vned  office.** 

Rochester's  suggestion  that  no  other 
network  vendor  would  affiliate  with  it 
because  of  a  lack  of  name  recognition 
and  file  quality  ♦*  is  difficult  to 
comprehend.  With  regard  to  the 
Rochester  area  (and  the  Buffalo 
metropolitan  area  sixty  miles  to  the 
west),  the  Rochester  Credit  Center  will 
bring  its  admittedly  high  quality  files  to 
any  network  that  it  joins.  Based  on  their 
announced  expansion  plans  and  their 
past  actions,  either  Trans  Union  or  CBI 
would  be  interested  In  expanding  their 
presence  in  upstate  New  York  by 
afliliatlng  with  Rochester  Credit  Center. 
In  Syracuse,  the  major  metropolitan  area 
to  the  east  Trans  Union  already  has  full 
files  and  CSI  will  gain  full  fUes  as  a 
result  of  its  purchase  of  a  copy  of 
Chilton's  files. 

3.  The  Importance  of  Tradenames. 
Rochester  and  Hawaii  also  suggest  that 
since  they  woiiied  under  the  Chilton 
tradename  in  the  past,  credit  grantors 
will  fail  to  realize  that  it  was  they, 
rather  than  Chilton,  who  was 
responsible  for  their  superior  local  credit 
information.  Because  of  this  alleged 
ignorance  on  the  piul  of  credit  grantors, 
Rochester  and  Hawaii  contend  that  they 
will  not  prosper  even  if  they  affiliate 
with  a  new  network  vendor.*'  TTiis 
scenario  of  customer  ignorance  is  highly 
improbable.  On  the  local  level,  a  credit 
bureau's  success  is  primarily  a  function 
of  its  own  sales  efforts  and  those  of  the 
vendor  with  whom  it  affiliates.  The 
credit  bureaus  deal  continuously  with 
local  credit  grantors  who  grow  to  know 
the  people  as  well  as  their  performance. 
Moreover,  Rochester  is  a  merchant- 
owned  credit  bureau.  When  a  credit 
bureau  is  merchant-owned,  it  is  owned 
and  operated  by  its  customers.  In  these 
circumstances,  the  idea  that  local  credit 
grantors  will  be  unaware  of  Rochester's 


'  ■  Hawaii  ia  coDcemed  thai  it  may  not  be  able  to 
affiliate  with  anotbor  vendor  or  aell  a  copy  of  its  file 
to  another  vendor.  Hawaii  Commenti  at  2  and  S.  Ita 
explanaboc  for  thla  poaitioD  seems  lo  be  that  CBI 
and  Trans  Union  might  not  have  an  interest  While 
thii  la  possible,  it  seems  unlikely.  CBI  and  Trans 
Union  have  announced  plans  to  have  a  nabonal  file 
and  we  can  think  of  no  reaaon  why  thoae  oompaniea 
would  exclude  Hawaii  from  their  expanalon  plans. 
Indeed  aflUiaUoo  with  Hawaii  should  be  attractive 
to  them  t>ecauae  It  would  enable  them  lo  avoid  the 
aubatantial  coats  and  extended  period  of 
tnfonnaUon  collection  Hawaii  acknowledges  is 
necesaary  in  order  to  sell  credit  reports  there.  Trans 
Union  >  and  CBI's  purchases  of  filet  pursuant  lo  the 
proposed  Final  Judgment  demonatralea  their  intereal 
in  expanding  into  new  areas.  It  it  also  strong 
rvidenca  thsl  they  have  an  interest  in  sffiliating 
with  credit  bureaus  whose  contracts  will  nol  be 
renewed  under  the  proposed  Final  ludgment. 

*'  Rocheater  Comments  at  4 

*'  Rocheater  Comments  at  3-4  and  Hawaii 
Comments  st  S 


change  of  affiliations  is  difficult  to 
accept. 

The  assertion  of  customer  ignorance  is 
equally  implausible  on  the  national  and 
regional  credit  grantor  level.  Rochester's 
and  Hawaii's  argument  suggests  that 
credit  grantors  purchase  credit  reports 
on  the  basis  of  the  tradename  attached 
rather  than  the  quality  of  the 
information  in  the  file.  This  is  simply  not 
the  case.  Credit  grantors  purchase  credit 
reports  to  obtain  timely,  accurate 
information  on  an  individual  sufficient 
to  evaluate  the  risks  attendant  to 
extending  him  or  her  credit  The 
tradename  of  the  report  is  irrelevant 
Credit  grantors  demand  a  report  with 
current  information  of  high  quality  to 
reduce  their  risk  of  loss  from  their  credit 
granting  activities. 

Indeed,  our  investigation  revealed 
that  credit  grantors,  especially  national 
and  regionaJ  credit  grantors,  are  very 
sophisticated  in  their  ability  to  evaluate 
credit  information  quality  on  a  local 
level.  Such  companies  commonly  do 
business  with  all  four  credit  reporting 
networks.  They  are  frequently  visited  by 
sales  agents  of  the  local  credit  bureau  as 
well  as  those  of  the  networic  vendor. 
Their  purchasing  decisions  are  based 
upon  careful  evaluations  of  file  and 
other  product  quality  considerations,  as 
well  as  price  and  service  factors.  They 
often  ask  sales  agents  to  provide  file 
comparisons,  comparing  the  number  of 
trade  lines,  bits  of  pubbc  record 
information,  credit  inquiries,  age  of 
information  and  so  forth,  to  determine 
which  company  has  the  best  information 
in  a  given  area.** 

Hawaii  raises  still  another  concern 
with  respect  to  the  proposed  Final 
judgment's  impact  on  electronic 
compilations  of  information.**  It  notes 
that  most  credit  grantors  now  obtain 
credit  reprorts  electronically,  via 
telecommunications  lines,  on  either 
teletype  machines  or  computer 
terminals.  It  claims  that  at  present 
many  of  these  devices  can  interact  with 
both  the  Chilton  and  TRW  data  bases  so 
that  credit  grantors  can  obtain  credit 
reports  from  either  company.  Hawaii 
apparently  beleives  that  successful 
affiliation  with  a  different  network 
vendor  will  be  hampered  by  the  letter's 
inability  to  join  such  an  electronic 
system.  However,  each  of  the  four 
networks  has  the  ability  to  provide 
credit  reports  via  teletype  or  computer 


**  The  sophistication  of  credit  grantora  in 
evaluating  local  file  quality  is  aptly  demonstrated 
by  their  use  of  preference  lista.  Many  large  credit 
grantors,  all  the  vendors,  and  some  large  credit 
tnireaua  (including  CBC)  have  developed  lista  that 
identify  which  vendor  has  the  best  file,  and  which  is 
the  best  alternative,  in  a  given  zip  code  or  state. 

*•  Hawaii  Commenti  at  6. 


terminals,  and  the  computer  equipment 
and/or  software  necessary  to  permit 
electronic  transmission  of  credit  reports 
is  readily  available.  Nor  should  credit 
grantors  experience  significant 
additional  costs.  If  a  credit  grantor  has 
been  willing  to  purchase  or  lease 
computer  equipment  that  gave  it  access 
to  TRW  and  Chilton  in  the  past  then  it 
should  be  willing  to  purchase  or  lease 
computer  equipment  that  will  permit  it 
to  access  TRWs  data  base  and  that  of 
the  vendor  with  which  Hawaii  affiliates. 

4.  The  Transaction  Should  not  be 
Enjoined.  As  noted  above,  CBC,  Hawaii, 
and  Rochester  all  take  the  view,  either 
explicitly  or  impbcitly,  that  nothing  less 
than  a  permanent  injunction  prohibiting 
TRW's  acquisition  of  Chilton  will 
provide  an  adequate  remedy  for  the 
violation  alleged  in  the  Complaint.  In 
effect  they  argue  that  no  settlement  of 
this  litigation  should  be  permitted. 
Acceptance  of  that  argument  would 
represent  an  extraordinary  restriction 
on  the  prosecutorial  discretion  of  the 
United  States.  It  would  require  this 
Court  and  the  Department  of  justice  to 
undertake  the  substantial  loss,  risks, 
and  delays  of  litigating  to  a  final 
conclusion  a  case  of  substantial 
complexity,  despite  the  Department's 
considered  jud^nent  that  an  adequate 
remedy  can  be  obtained  without 
imposing  such  costs  on  the  taxpayers 

We  are  not  aware  of  an  instance  in 
which  a  court  has  rejcted  a  proposed 
consent  decree  in  its  entirety  in  the 
course  of  a  public  interest  review.  Such 
a  conclusion  should  not  be  reached 
absent  a  compelling  demonstration  of 
the  inadequacy  of  other  forms  of  relief. 

The  commenters  have  not  made  such 
a  demonstration  here,*'  Their 


*•  The  fact  that  TRW  hat  raiaed  the  pnce  of  its 
Boston  credit  reports  to  CBCr  Pittsburgh  crvdil 
bureau  from  $.7S  to  $iXX)  provides  no  basu  to 
conclude  that  TTtW  will  gan  market  power  if  the 
proposed  Final  |udgmenl  is  entered  Rather,  il 
suggests  that  the  Boston  office  hat  taken  an 
inopportune  time  to  close  s  loophole  thai  CBC  hat 
been  using  to  its  advantage  As  noted  above,  a 
credit  bureau  can  purchase  credit  reports  from  other 
bureaus  or  offices  on  the  network  at  a  reduced 
price,  normally  about  i~7h  Credit  bureaus  not  on  the 
network,  however,  generally  pay  the  relai!  pnce. 
commonly  S3  or  S(.00.  CBCs  Pittsburgh  bureau  is 
affiliated  with  TRW  and  thus  would  normally  be 
entitled  to  the  wholesale  price,  it  appears,  however, 
that  CBC  hat  been  piur^sing  credit  reports  from 
TR  Wa  Boston  files  through  Pittsburg  for  customer* 
of  CBCa  New  Hampshire  credit  bureau,  s  Chilton 
affiliate.  The  price  change,  then,  is  motivsled  t>y  an 
effort  to  cloae  the  avenue  by  which  s  CSiiltoo  bureau 
obtaina  TRW  credit  reporta  a!  the  wholesale  pnct 
The  TRW  really  had  market  power  in  the  Boston 
market  it  would  increase  its  wholesale  pnces  to 
other  TRW  or  Chilton  bureaus,  or  retail  pnce  to 
credit  grantors  We  have  no  e>nden<:*  of  such  pnce 
increases 
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•xpUmaMoM  of  how  comp«MHv9  harm 
might  occar  c«nno4  b«  reconcited  wtth 
the  fact  diat  oonp«ntlon  axiato  and  b 
growing  tn  tocai  narkstB  m  iIm  natkma) 
neiworki  aaak  lo  ■niar  iww  marki^ta. 
Their  cxplanationa  u*  ako  pnmiamd 
upon  their  b«Uvf  tkat  cradtt  Ranter* 
c«nno4  b«  tmatad  to  pratact  tfa«ir 
interatU.  Stnc*  cr«dit  grantan  tsad  lo 
be  reUUv«ly  Urga  mix*  finawziAUy 
■ophMtlcatad  nrma,  (1  can  ba  praaaina<l 
that  thty  would  axprvaa  ihelr  corcam  to 
the  Court  of  tha  United  Sataa  if  lh«y  fait 
that  the  propoaed  Fluai  ludgmant  wo«ld 
rnduca  their  competitive  optiona  la  the 
future  The  abaenca  of  any  expreaalon  of 
concern  by  theae  cuatomen  of  credit 
reporting  ««TvlceB  itrongly  confirms  the 
rorrectneaa  of  tha  LTnlfed  Stataa' 
competitive  anafyaia  in  thia  caae. 

5  Other  RalmfOptioDB.  CBC  and 
Xawali  argue  that  the  Department  did 
not  give  adequate  corvalderafion  to  other 
relief  optiona  •'  They  tuggaat  that  the 
nptiona  of  forcing  tha  outrtghl  aale  of 
owned  Wlae  and  of  ftTrmrtg  the  aale  of 
comblnad  fllaa  are  raperlor  to  that 
(  hoaen  by  tha  Dapartitient.  The4r 
poll  Men.  \amv9*T.  la  pradlcatad  upon 
iheir  ballaf  that  tha  flrai  that  Kaa  tha 
moat  credit  kaqulrtaa  ta  tia  fUe  wltL  for 
that  reason  akiBa.  bava  ondanag  market 
power  Aa  wa  hrra  atewn.  tUa  poaition 
IS  contradicted  by  axpartanca. 

CBC  channad  ita  poattlon  in  its 
•  upploaaanul  ooBsasanta.  There  it  argue* 
(hat  tha  oropoaad  Pteal  |«jd|taianl  ahoaJd 
be  modiAad  lo  raqaira  dtvaatitiira  of 
bureaus  awoad  hy  TRW  or  Chtlton 
rather  than  reqwtrtng  tha  ralaaaa  of 
tndppendent  afUlialaa.  CBC  base*  thla 
argument  oa  ita  hahaf  that  If  it  la  forced 
to  afniiata  with  anothaa  vaad<ir,  ita 
ability  to  compete  will  be  diminlahed. 
and  that  it  is  inequitable  to  place  the 
burden  of  correcting  the  competitive 
prt)bloms  of  the  acquisition  on  a  non- 
party ••  To  avoid  thli  hardahlp  to  Itself. 
CBC  aska  that  it  be  allowed  to  raamin 
on  the  TRW  Chiltoo  ayalaaa  and  that  tha 
TKW  afflliata  ba  taralaalad  ina(*ad 
This  requeaf  Irrdlcafei  that  CBCs  true 
concern  is  not  presarvatiou  of 
rumpatitioiu  but  avoidmg  tha  axpenaa 
and  incoavaniaBca  at  changing 
afnitatton.  hide«d.  CBC'i  goal  might  be 
to  reduce  competition  Ln  New 
Mampahira.  If  their  argHmaal  that 
reglotial  covaraga  and  laqatha*  are  so 
important  is  correct,  CBCs  dominant 
share  of  tha  New  Hainpahire  niarket 
romUnad  wtib  TRW  s  poaitloa  In 
Boaton  would  create  an  even  graater 
compaftUre  problem  In  New  ffampshir* 


than  the  problem  they  see  created  by  the 
relief  In  the  Final  ludgmanL 

In  any  avaiU.  thara  la  no  baau  to 
beiiava  that  any  lodapaBdant  credit 
bureau's  abihty  U>  ooaftata  will  ba 
irreparably  thasiaishttl  Thai  la  aot  lo 
day  that  tha  prapoaad  Plaal  lod^aant 
may  not  affect  the  comiaaBtm' 
buaineaaaa.  **  Market  aharea  aiay 
changa:  there  may  be  saiae  ooata 
associated  wtth  twitchtng  afilhationa: 
and  perhaps  soow  dtarupttoa  of  day  to 
day  routinea  Howravar.  wa  can  cosichide 
that  any  burden  or  ooet  to  (ndapesdant 
credit  baraaus  will  not  ba  significant  ** 
and  that  their  abihty  to  compete  will  not 
be  threatened.  Tha  explanations  that 
hare  been  offered  that  suggest 
otherwise  simply  do  not  wtthstarrd  chiae 
scrutiny  •' 

8.  The  Market  for  Data  Proceaaing 
Service*  CBC  and  Hawaii  argue  that 
the  proposed  Final  (udgmerU  will  not 
correct  all  the  competitive  problama 
raised  by  the  acquisition.  "Hiey  note  that 
TRW  and  Chilton  are  two  of  only  four 
providers  of  data  processiog  services  to 
independent  credit  bureaua.  In  their 
view,  the  combination  of  TRW  and 
Chilton  win  substantially  leaaen 
competition  in  the  sale  c^  such  sarvicea 
to  independent  credit  bureaus.  **  CBC 


cac( 


laiTi 


'  HB^^we  (>oivifnsfis  ti 


*•  CSC  9upplnn«ni4l  C.onun«n(*  it  8. 


"  tlM  aot  iwmil  far  ■  onMt  <kcr— »  «l 

th«  inlarMti  of  thtrd  parUas.  Sa*  fvaao*  /iK-  •«  cU. 
FTC  CompUlnU  uxl  Odm  l«S-lsa7  1Z2.1Sa  July 
la  10841  [Ttaaoa  oH«i«d  t«  dtvMf  1900  kMociatad 
■uolua  iuHmm)  rrW  CtaD^tat  mid  Cmrnmt 
Otimmmtamt  ktHmHuttBi  afTtmmrn  Ac,  lOS 
FT  C- M-i  [\»4}l  UniladStolmy  Catmoit 
DmvwJvpwrK  Corjy^  404  P  Supa^  \2\A  \fiJX  N.Y. 
107BI  Lmm«  dafaixtent  rwjulrad  to  tmi^gx  or 
subUaM  nsowta  a>aa tai  0v«r  laaaar'i  »t>)atHuaih 
t  'nilad  Slatm  v  C.  fftifsaiii  ^trnm^  O.  Imc. 
lOTVI  Ti«aaCaa.  KXH)VXSSa|B.a  Mtck.  \Wt\ 
(Brawar  ra^ulrad  to  dlvaat  bfmikla  ot  baai  uvi/a* 
production  ■araamanut:  and  L'nitad Statat  v 
Chicago  Tith  oarf  Traa*  Ca.  tsee  Trvda  Ca»  (COf) 
\n.7*b  (NJD.  OL  Mas)  (la  SKltan  1  pmrnm^^  a«la 
uuuranca  oompaajr  iaq»<rad  ta  caaoal  asctoaiaa 
contract*  antii  abatradon  m  Uiloota^ 

**  Sucti  •oononuc  oonaaqvMncaa  would  tMl  ha 
•ISniAeafiriy  dlffai  aiil  frm  (Soaa  raauJOoa  ffa  tha 
liiiii^iain  af  -ti^hiula  ihjijSmi  or  Iha afemiaaoa 
ot  duplicata  aaikMlBa  ifataaw.  acttoaa  irfilch  urn 
rouiina  canaaquaaLaa  ot  ■ataarii  tfawajham  A* 
•conomy 

ll  11  not  ■(  tn  ciaar  thai  CBC  would  Mcapa 
omvanton  aoa*  If  tha  p«m)uaad  Plnai  fmigiuaiit 
wai  iMiiUfliS  aa  n  laaipaM.  ■  TTW  c— aofclataa 
iha  Chilton  dau  baaa  IbId  \t»  vwa.  a«  a  M  Mktf^  lo 
do.  CBC  will  baat  ti>a  oaaU  of  "-^--^f-g  froa  Iha 
Chilton  narwork  to  ItM  TRW  oatwork.  Thara  la  no 
raaaon  lo  t)ahava  Ikal  fck  eea«>  wook)  )>a 
•ubaianaallr  iHfta— I  Ifean  *■  aaak  af  cttanfti^  Is, 
for  txanpla.  CBl 

' '  Givan  tha  naad  lo  tllocaia  axclualva  tamiorMa 
lo  tfniuta*  and  ofTloaa  In  lllif  Induatrj.  TRW  nay 
bava  Uitamtad  to  aflmmala  ovarUppli^  tafiitorla*  In 
•  ny  avant  Ttka  primary  batwffl  of  tJL  tnoaactlon  to 
TK  W  i«  t^  uaatluti  af  •  ttnsla  nattaaal  cradlt 
tnionnaOon  data  t>aaa 

"  CBC  CaauBama  at  4~t  aad  HawaM  fiMMMili 
at  2.  CBC  lUiaa.  and  wa  asraa.  tliai  tha  tyficai 
numbar  of  vandon  in  a  (Ivan  an«rkf  I  i«  thraa. 


also  assarts  that  the  Departoiant's 
Competitive  Impact  Slatement  thoukl 
have  included  a  comprehensive 
dlBcussioo  of  concentratioc  entry 
barriers,  and  tranaacUon  efTiripnriea  in 
a  national  network  vendof  siarkeL" 

CBC  and  Hawaii  are  aaaerting  that  the 
Court,  in  deciding  whether  the  propoaed 
Final  ludgmeat  ia  in  the  public  interest. 
should  consider  alleged  antitrust 
violations  that  were  not  the  aubject  of 
the  government's  Complaint  They  are 
mistaken  as  a  noatter  of  law.  It  is  well 
established  that  a  court's  public  intaieet 
inquiry  is  limited  to  an  evaiuatioo  of  the 
remedy  proposed  for  violations  alleged 
in  the  government's  complaint  **  and 
that  a  court  cannot  base  ita  public 
interest  determination  on  antitrust 
concerns  other  than  those  alleged  in  the 
complaint.**  The  Issue  In  a  Tunney  Act 
proceeding  is  "whether  the  reHef 
provided  for  in  the  Proposed  Judgment  is 
adeqeete  to  remedy  the  allegations  of 
antitrust  viotation  as  set  out  In  the 
CompJalnt."  ••  The  APPA  drws  not  give 
a  court  tha  authority  to  order  the  United 
States  to  file  a  broader  complaint  than 
tha  Department  of  fuatice.  in  the 
exercise  of  its  proeeoftoriel  discretion, 
has  detenriined  la  appropriate  **  In 
Bununary.  there  is  no  basis  for  CBCs 
assertion  that  tha  effects  of  the 
transaction  on  affiliates'  access  to 
altamativs  sources  of  data  processing 
services  is  a  besia  for  finding  that  the 
judgBient  ia  not  in  the  public  interest.** 


,/nc 


"CBC! 

"SfUmtaJStatm^. 
lupra,  laaiisi  •)  I 

"  Unit0d  Statm  *  BSS.  *>c.  asa  F Jd  450.  4A2-a3 
(Sth  Ctr  TS8B).  HawoM  aaaarti  Itut  thii  Covrl  muit 
dalarmtna  wkatkmt  Iha  dKiaa  "Tm  ounalateiit  wfth 
|tha  DapaiSBatf*!)  irt^il  prayw  iat  raii^  phat  la. 
tliat  tla  arm im nan  bm  MUrtaari).  I  to— a  in— ■■!■ 
at  8  TtM  raliaf  In  a  oooaaDi  dacraa  naad  oat  ba 
Idantteei  to  that  piayad  for  tn  tha  oamplalnt  AbaenI 
tbad»«a 

inluneOaa  waaU  ham  baaa  i 
propoaad  Pinal  jtjdgmanl  calli  for  praoaaly  thai 
dlvaatitura  Conaaquantly.  thii  Court  naad  onty 
datanaiM  arhatlMr  Sa  raliaf  In  tha  pn|niiJ  Rnat 
I  la  a  raaawiahta  ii^iiLiaiial  aaaw  of 
I  Iha  iiMpaaMia  hana  wa  haaa  aaagad 

•  •  6'Hl»d5»D**  V  trndmiCorrt..  TSfS-l  Tra<«a 
Caa|CC>l|1M.«SDalpasBmss»fMX>  Cai  iSfV). 

air(y»4ar>iaaas«.iaibo  \mnv  cutl  *mHKi 
4M  a&  lasa  ms s.  cx.  asa  (issaK  Smoho.  i/nrtg<f 

440  F  liiS^alIM>.clt^(AMM^5af«air 

A utomatth mwmhimBum  AmX  sasr  Supy.  Sir 

sn  ICD.  Cai  laSSI.  afr^far  eunmm  «a6  mom*.  City 

of  New  YoHt  v  Unmd  Statm.  M7  U.a  MS  SOB.  Ct 

1106(10701 

*'  (Aa(a<y Staaw  V.  Ukt^Amtnea  Duirfutan.  Akl. 
tuprm.  fSLSSS  a*  pas>  ri.sraL  If  CBC  la  uanaut  wa 
wouM  atoo  ba  akMsalad  to  aaplaai  aw  natyH  of 
othar  markala.  CMlMr  poaaftiia  aiarkati.  hi  <Ht  eaae 
whara  bolh  oaapaatoa  aaa  atlhar  actaat  or  potarrtlal 
compattiaas  toeJada  aarnafa  laparSag.  aah* 
coUacliorL  chack  apprawaL  ami  alaracartc  cradH 
aqulpmant  marirta. 

*•  Tha  PiiaailMniila  rnnrhtna  that  U  ihiiirid  ael 
aiiafa  a  viola  Don  in  tootliar  mariat  doaa  boi 

ConOBiwd 


For  the  same  reasons,  CBCs  argument 
that  the  proper  relevant  market  in  this 
transaction  should  be  the  New  England 
region  is  outside  the  scope  of  the 
Complaint  and  should  be  summarily 
rejected.**  In  any  event,  such  a  market 
defmition  provides  no  basis  for  finding 
that  the  proposed  Pinal  Judgment  is  not 
in  the  public  interest  because  the  Final 
Judgment  corrects  the  competitive 
problems  that  would  exist  in  such  a 
market.*" 

In  fact  the  Department  carefully 
considered  in  the  course  of  its 
investigation  whether  the  merger  would 
produce  the  anticompetitive  ejects 
alleged  by  CBC  and  Hawaii  Interviews 
with  numerous  independent  credit 
bureaus  failed  to  eUcit  any  significant 
concern  that  the  elimination  of  Chilton 
asa  competing  networic  vendor  would 
reduce  competition  in  the  provision  of 
network  sei-vices  to  such  independent 
bureaus.  More  importantly,  the  ultimate 
consumers  of  credit  reports  indicated 
that  a  reduction  in  the  ninnber  of 
networks  from  lour  to  three  would  be 
beneficial  to  them.  These  consumers  felt 
that  they  would  be  able  to  obtain  more 
comprehensive  information  as  a  result 
of  the  merger,  and  that  three  networks 
were  sufficient  to  ensure  continued 
vigorous  competitian  in  the  collection 
and  sale  of  credit  information. 

7.  Contracturai  Dispatet.  The  CCRC 
comments  do  not  go  to  the  competitive 
effects  of  the  proposed  Final  Judgment 


prrveirt  CBC  fron  asekliig  nora  athngent  relief  in 
pn  vata  bttgaUaa.  Umtad  Statea  v.  Aaaociatmi  Milk 
Producerm.  Inc.  3»4  P.  9^;ip.  20.  46  (W.O.  Mo.  1075). 
Indeed.  CBCi  intar«*t*  would  be  more 
appropriately  preaentad  tn  tcparate  Htigation  than 
In  Iha  datamtaatiaa  of  the  paMlc  iatereat  hi  tha 
iBatter  praawMty  baton  thla  CoorL  5m  Ututad 
SujtBM  V.  AHA  Strriom,  lac.  tuftra.  ysZMl  at  page 
78.980 

**  CBC  Supplemental  Commenta  at  B.  Defining  the 
relevant  gaugiaphic  narket  ia  a  far  more  complex 
proceaa  thu  CBC  has  andertakaD.  Tha  proper 
quaaUoa  to  ba  aahed  la  this  caaa  ia  not  w4ere  the 
partiea  to  the  mergv  do  buaiaeaa  or  even  where 
they  compete,  tnit  where,  within  the  area  of 
competitive  overtap.  Ike  effsd  of  the  merger  on 
competitkB  arlU  ba  diract  and  imnadiate."  United 
Siolei  V  Philadelpiito  NationaJ  Bank  374  U.S.  321. 
357.  B3  S.  CL  1715,  1738  (1983). 

*°  Under  the  propoaed  Pinal  judgmenL  TRW  will 
neither  i«leaae  an  afllHala  or  aell  a  copy  of  iti  fiiea 
in  every  part  ti  Iha  Mgkm  where  it  haa  full  file.  i.e.. 
everwhera  but  Varmoal  and  k4auia.  The  one  caae 
CBC  atet  in  its  mpplemantal  commenta  actually 
underminea  ita  argoment  for  a  regional  mailiel 
definitioB.  In  thai  caae,  an  adMinietralive  law  fudge 
for  the  Federal  Trade  CooiBiaaiati  found  that  ttie 
approphata  gaognpfaic  aiaikets  for  ataeaalng  tha 
impact  of  acqtiiaitiona  of  credit  bureaiu  were 
specific  metropolitan  areaa.  In  the  Matter  of  Retail 
Cndit  Company.  02  P.T.C  1.  SB-102  (ISTS).  Hia 
deciaion  was  affimod  by  the  Canmuaaioa  Id.  at  131 
et  Beq.  On  appeal  the  dedaian  of  the  Commiaaion 
was  reveraed  and  remanded  on  the  grounds  that  the 
Comratasion's  ooncluaion  that  credit  reports  and 
mortgage  reports  eoaatttntad  a  alngle  product  was 
unaupportad  by  tha  evldeooa.  Equifax.  Inc.  vf  .  TC 

1S8  F.2d  03  (»tb  Cir.  iseo). 


but  to  TRWs  right  to  sell  credit 
infoonation  relating  to  individnals 
residing  in  certain  Texas  zip  codes.* ' 
CCRC  argues  that  it  purchased  the  files 
concerning  these  individaals  in  1987, 
and  ia  support  of  its  claim,  it  has 
provided  the  Department  with  a  copy  of 
iU  contract  with  TRW.  CCRC  aaks  that 
the  United  States  withdraw  its  consent 
to  the  judgment  as  currently  written  and 
require  that  it  be  modfied  to  eliminate 
the  requirement  that  TRW  sell  these 
files. 

TRW  has  written  the  Department 
reasserting  its  belief  that  it  owns  the 
files  in  question.  It  also  has  submitted 
evidence,  in  the  form  of  contract 
amendments,  to  support  its  position. 

The  Department  is  not  in  a  position  to 
resolve  the  contract  dispute  between 
TRW  and  its  affiliate.  Nor  is  the 
Department  willing  to  eliminate  the 
requirement  that  TRW  seU  these  files. 
The  requirement  was  included  in  the 
decree  because  of  represoitations  by 
TRW  that  these  "hill  files"  in  its 
network,  a  representation  that  if  true, 
would  result  in  competitive  harm  in  the 
affected  maiket 

In  the  Department's  view,  the 
contractural  dispute  between  TRW  and 
CCRC  does  not  provide  a  basis  to 
withdraw  our  consent  to  the  proposed 
Final  Judgment,  to  modify  its  scope,  or 
for  the  Court  to  find  that  it  is  not  in  the 
public  interest  In  our  view,  reliance  on 
TRW's  representations  was  appropriate 
and  TRW  should  bear  the  consequences 
if  those  representations  prove  to  be 
inaccurate.  Consequently,  CCRC's 
objections  should  be  addressed  and 
resolved  by  TRW,  consistent  with  the 
provisions  of  the  proposed  Fmal 
Judgment  as  currentiy  drafted,  or  by  the 
courts  in  any  separate  proceeding  that 
CCRC  may  choose  to  initiate  to  resolve 
its  contractural  dispute  with  TRW.**  If 
subsequent  events  should  demonstrate 
that  TRW  caimot  sell  the  disputed  files, 
the  proposed  Final  Judgment  permits  the 
parties  to  apply  to  this  Court  to  obtain 
such  other  relief  as  is  necessary  or 
appropriate.** 


*'  CCRC  claima  its  own  approximately  one-tenth 
of  the  zip  codes  the  propaad  Final  Judgment  requires 
TRW  sell  to  Trana  Union.  We  believe  the  contract 
dispute  invoivei  a  much  smaller  fraction  of  the  files 
that  muct  be  aold. 

"In  this  regard,  a  contract  dispute  on  the  date  of 
tenninabon  may  exist  between  Qiilton  and 
Rochester.  Rochester  Comments  at  0.  Rochester  has 
brought  the  matter  to  our  attention,  but  indicates  its 
t>elief  that  the  matter  riiould  not  be  resolved  in  the 
context  of  thia  public  intereat  detennination.  If  thia 
dispute  should  make  TRW  unable  to  comply  with  its 
obligations  under  the  propoaed  Final  JudgmenL  the 
parties  will  come  before  this  Court  for  further  orders 
and  directions  as  may  be  neceosary  or  appropriate. 
Propoaed  Fiaal  )udgment  at  fX 

•*  Proposed  Fical  Judgment  11  Vm  aiu)  X. 


///.  Conclusion 

Consequently,  for  the  reasons  set 
forth  in  tiie  Comjjetitive  Impact 
Statement  and  this  Response,  the  Court 
should  find,  after  publication  of  this 
Response  in  the  Federal  Register,  that 
the  proposed  Final  Judgment  represents 
a  reasonable  exercise  of  the  Department 
of  Justice's  antitrust  enforcement 
discretion,  is  in  the  public  interest  and 
should  be  entered. 

Respectfully  submitted. 

Barry  Groecmaa 

Chief,  Communications  and  Finance  Section. 
Antitrust  Division. 

George  S.  Baranko. 
Richard  L  Irvine. 
Jonathan  M.  Rich. 
Katheiine  M.  Jones, 

AttomeyM,  United  States  Department  of 
Justice,  Antitrust  Division.  Washington.  DC 
20001.  (202)  272-A250. 
Dated:  March  ft,  1989. 

Exhibits  A  and  B 

Exhibits  A  and  B  have  been  omitted. 

Exhibit  C 

January  la  1989. 

Barry  Grossman,  Esq.,  Chief. 

Communications  and  Finance 
Section,  Antitrust  Division,  U.S. 
Department  of  Justice,  Judiciary 
Center  Building.  555  4th  Street  ^fW.. 
Room  8104,  Washington.  DC  2tM01 

RE:  United  States  v.  TRW,  Inc. 
Consent  Decree 

Dear  Mr.  Grossman:  TTiese  comments 
are  submitted  in  response  to  the  Notice 
pubhshed  in  the  Federal  Regtstv  by  the 
Justice  Department  on  December  2. 1988, 
amended  December  12. 1988.  Put  simply. 
it  is  the  Credit  Bureau  Servii^s  of  .New 
Hampshire's  position  that  the  proposed 
Consent  Decree  in  United  States  v. 
TRW.  Case  No.  C88-4253.  now  pending 
in  the  Northern  District  of  Ohio,  is  and 
will  be  substantially  ineffective  in 
preventing  the  anti-competitive  effects 
which  will  result  from  the  acquisition  of 
Chilton  by  TRW.  Specifically,  it  is  our 
assertion  that  the  Competitive  lmi>act 
Statement  filed  in  this  matter  is 
defective  in  several  very  serious 
respects: 

(1)  it  misdefines  and  misconstrues  the 
relevant  product  markets  and  the 
interactive  relationship  between  various 
geographic  markets; 

(2)  it  misunderstands  the  mechanics  of 
the  credit  reporting  industry,  and  as  a 
consequence,  errs  in  its  analysis  of.  inter 
alia,  entry  barriers  and  the  adverse 
consequences  of  concentration  of 
market  power,  and 


10444 


Faderal  Resiiter  /  Vol.  54.  No.  47  /  Monday,  March  13.  1989  /  Notices 


Federal  Regigter  /  Vol.  54.  No.  47  /  Monday.  March  13.  1989  /  Notices 


10445 


(3)  ■■  ■  rviult  of  the  foregoing  errors 
In  analyils.  It*  conciutlunt  ■•  to  the 
efficacy  of  the  propoaed  Conaent 
Decree,  and  Ita  evaluaflona  of  other 
poaalble  remedlea  to  prevent 
competitive  harm  aa  a  reault  of  the 
merger,  are  almply  wrong. 

Accordingly,  we  urge  that  the  lustlce 
Department  withdraw  Ita  propoaed 
Conaent  Decree,  and  act  to  prevent 
conaummatlon  of  the  propoaed 
acquiaitlon  until  a  aolution  which 
genuinely  addreaaea  the  aerioua  anti- 
competitive effecta  of  the  acquiaitlon 
can  be  found 

A.  The  Competitivtt  Impact  Statement 
MiMconatrudt  the  Relevant  \farket3 

It  la  plain  from  a  careful  reading  of  the 
Competitive  Impact  Statement,  and  the 
concluaiona  reached  therein,  that  the 
Juatice  Department  haa  baaed  Ita 
analyala  on  the  premiae  that  only  one 
market —  provialon  of  full  file  conaumer 
cr«dit  reporta" — will  be  affected  by  the 
acoulaltlon  of  Chilton  by  TRW 
Unfortunately,  thia  analyala  Ignore*  the 
actual  functioning  of  tne  credit  reporting 
induatry.  and  conaequently  provldea  a 
faulty  foundation  for  the  Department  * 
competitive  analyala  model. 

Initially.  It  muat  be  underatood  that 
the  credit  reporting  industry  operatea  at 
two  inter-dependent,  yet  highly  diatinct 
levela.  At  the  level  proximate  to  cr«dit 
report  cuatomera  (i.e.,  credit  grantor*) 
are  the  credit  bureaus.  Theae  credit 
bureau*  own  all  credit  information  for 
Indlvlduala  reaiding  within  a  particular 
geographic  locale — other  credit  bureau* 
own  the  credit  information  for 
indlvlduala  reaiding  within  other 
geographic  area*.  A*  a  conaequence. 
credit  bureaua  engage  in  three  different 
aalea  functiona 

(1)  Local  Sale*.  In  theae  »ale*  of  credit 
pi»porta,  a  report  concerning  a  reaident  of 
the  bureau*  geographic  territory  la  *old 
to  a  cuatomer  within  that  territory  In 
thl*  *ituatlon.  the  bureau  l*  telling 
information  which  it  own* 

(2)  Salet  of  Reporta  Concerning  Son 
Reaident  Indtviduala  In  thl*  *ituatlon.  a 
bureau  recelvea  a  requeat  for  a  credit 
report  from  a  local  cuatomer  concerning 
a  reaident  of  another  bureau  * 
geographic  territory  Becauae  the  other 
bureau  owna  the  credit  information 
concerning  thla  Individual,  the  local 
cr«dll  bureau  muat  purch«»e  the  cre-iit 
rwport  from  the  bureau  In  whoae 
temlory  the  *ub)ect  individual  reside* 
The  sale  of  such  reports  between  credit 
bureaua.  generally  at  a  price  lower  than 
Buch  reporia  are  sold  directly  to 
customers,  is  known  In  the  industry  aa 
"wholesaling  "  The  local  credit  bureau 
profits  on  these  sales  by  adding  a 
surcharge  to  the  "wholesale"  pnc«. 


(3)  Salea  of  Reporta  Concerning 
Reaident  Indiviauala  to  Other  Credit 
Bureaua.  The  flip-aide  of  credit  report 
sale*  to  cu*tomer*  respecting  non- 
resident individual*  i*  the  *ale  of  credit 
repori*  concerning  re*ldent  Individual* 
to  credit  bureaua  in  other  locale*.  The 
local  credit  bureaua  profit  on  these  (ale* 
by  receipt  of  the  "whole*ale  '  price  for 
each  repori. 

Within  the  credit  bureau  level  there 
are  eaaentially  two  type*  of  operation*: 
wholly-owned  *ub*idlary  bureau*  of 
corporations  *uch  aa  TRW  and  Chilton: 
and  independent  bureau*,  *uch  a*  the 
Credit  Bureau  Service*  of  New 
Mampahire.  which  are  affiliated  by 
contract  with  vendor*  »uch  aa  TRW  and 
Chilton. 

The  aecond  tier  of  the  credit  bureau 
Induatnea — i.e..  vendor*  *uch  a*  TRW 
and  Chilton — perform  a  variety  of 
functiona  which  are  an  outgrowth  of  the 
types  of  credit  repori  aale*  engaged  in 
by  credit  bureaus.  In  the  context  of  local 
sale*  by  credit  bureaus,  these  vendors' 
role  is  limited  to  providing  data 
processing  services  for  the  credit 
bureau.  In  other  words,  the  vendor,  for  a 
fee.  Is  simply  atoring  cr«dit  Information 
owned  by  the  credit  bureau  and  printing 
that  Information  (or  tran*mittlng  it  to  a 
computer  terminal)  when  reque*ted  by 
the  bureau. 

In  a  "wholesale"  credit  report 
transaction,  in  which  one  credit  bureau 
is  buying  the  credit  repori  for  resale 
from  another  credit  agency,  the  vendor 
ha*  a  broader  function.  In  these 
transactions,  in  addition  to  providing 
data  processing  service*,  the  vendor 
*erv«*  a*  a  network  for  information 
between  varioua  credit  bureaua. 

The  two-tiered  atructure  of  the  credit 
report  Industry  is  confused  by  the  fact 
that  vendor*  auch  aa  TRW  and  Chilton 
alao  own  a  number  of  credit  bureaua 
throughout  the  country.  Thus,  at  the 
vendor  level.  TRW  and  Chilton  compete 
nationwide  (along  with  several  other 
vendors)  for  contracts  to  provide  data 
proceaaing  and  networking  service*  to 
Independent  credit  bureaua.  On  the 
other  hand,  at  the  credit  bureau  level. 
Chilton  and  TRW  compete  through  their 
wholly-owned  bureaus  with  the  bureau* 
of  other  vendor*  and  with  independent 
credit  ageuclea.  auch  a*  Credit  Bureau 
Service*  of  New  Mampahire  At  the 
vendor  level,  the  product  market  i*  for 
data  proceaaing  and  networking 
•ervice*,  and  the  cuatomer*  in  thi* 
market  are  independent  and  wholly- 
owned  credit  bureau*.  At  the  credit 
bureau  level,  the  product  market  i*  for 
credit  report*,  and  the  customers  in  this 
market  are  credit  grantor* 

The  Competitive  Impact  Statement 
fails  in  any  manner  to  address  this 


distinction.  Rather,  the  Competitive 
Impact  Statement  addresses  the  market 
as  if  there  were  only  one  product  (the 
credit  report*)  and  Chilton  and  TRW 
competed  only  in  that  market.  In  other 
words,  thi*  analy*i8,  while  briefly 
alluding  to  the  exi*tence  of  independent 
credit  bureaus  *uch  a*  Credit  Bureau  of 
New  Hamp*hlre,  Ignore*  their  existence 
in  evaluating  the  acquisition  solely  in 
term*  of  competitive  harm  to  credit 
grantor*. 

Once  the  over-*impIiflcation  of  the 
credit  reporting  induatry  contained  in 
the  Competitive  Impact  Statement  la 
understood,  the  anti-competitive 
damage*  of  the  Chilton  acquisition  to 
cu*tomer*  in  the  upatream  market  (in 
partic\ilar,  to  independent  credit 
bureau*)  become*  obvlou*.  At  the 
beginnming  of  1968,  five  vendor* 
competed  In  this  upstream  market: 
Chilton.  TRW.  CBl/Equifax.  Transunion 
and  ACS.  During  1968,  CBI/Equifax 
entered  into  a  contractual  arrangement 
whereby  ACS  ceased  to  provide  data 
processing  and  networking  services. 
Thus,  if  the  proposed  Chilton  acquisition 
is  approved,  the  number  of  vendors  will 
be  reduced  to  three. 

The  number  of  credit  bureaus 
competing  In  a  particular  geographic 
territory  la  generally  three.  If  the  number 
of  vendors  is  reduced  to  three, 
competition  in  the  vendor/credit  bureau 
market  at  leaat  In  many  geographic 
territories,  will  be  aignificantly  reduced 
or  eliminated.  It  is  the  nature  of  thl* 
indu*try  that  vendor*  deal  exclusively 
with  one  bureau  in  a  given  market. 
Thus,  if  the  proposed  acquisition  i* 
consummated,  and  a  credit  bureau  in  a 
particular  geographic  market  as  a  result 
of  poor  service  or  price  increases,  seeks 
to  change  vendors,  it  will  have  only  the 
potential  to  affiliate  with  one  of  the  two 
vendor*  not  now  affiliated  with  that 
bureau.  At  present.  *uch  a  bureau  ha*  a 
third  alternative,  the  vendor  not 
currently  presently  in  the  market  with 
whom  to  seek  a  deal.  When  a  bureau 
can  choose  between  only  the  two 
vendor*  already  in  the  market,  it* 
exi*ting  market  *hare  will  limit  *uch 
discussions  (if  any)  to  vendors  who 
have  a  relationahip  with  a  amaller 
independent  competitor  in  the  market — 
no  vendor  i*  going  to  discontinue  its 
relationahip  with  a  given  bureau  to  enter 
into  one  which  will  offer  it  a  amaller 
volume  of  bu*ine**. 

Thu*,  in  effect  in  a  market  with  three 
independent  credit  bureaus,  the  smallest 
bureau  (in  term*  of  market  *hare)  will 
have  no  option  but  continuation  of  its 
existing  vendor  relationahip  (or  going 
out  of  business),  the  middle  bureau  will 
have  but  one  possible  alternate  vendor. 


and  only  the  largest  bureau  will  have,  in 
the  best  possible  scenario,  two 
alternatives  to  its  existing  vendor  rather 
than  three  or  four  (which  would  have 
included  vendors  anxious  to  enter  the 
market).  These  options  will  likely  be 
even  further  limited  by  the  difficulty  of 
inducing  vendors  to  abandon  the 
security  (or  requirements)  of  their 
existing  contractual  relationshipt. 

Of  course,  the  foregoing  analysis 
ignores  an  even  more  serious  limitation 
upon  the  ability  of  an  ind^)endent  credit 
bureau  to  effectively  switch  vendors — 
the  vendor-osvned  bureau.  In  the  vast 
majority  of  geographic  territories  in 
which  an  independent  credit  bureau 
competes,  one  or  both  of  the  other  credit 
bureaus  are  vendor-owned.  Obviously,  a 
vendor  is  not  going  to  abandon  its 
whoUy-owned  bureau  (and  the  profits 
earned  therefrom)  to  enter  into  an 
afTiliation  contract  with  a  competing 
independent  credit  bureau,  unless  that 
independent  bureau  would  offer  a 
substantial  increase  in  market  share 
over  what  the  vendor's  wholly-owned 
bureau  has. 

The  existence  of  a  fourth  and  fifth 
vendor  in  the  vendor-bureau  market  has 
always  served  to  prevent  any  particular 
vendor  from  using  its  market  power  to 
control  the  price  of  services  to  an 
independent  bureau.  Without  this 
protection,  these  vendors  wrill 
dramatically  increase  their  power  over 
price  and  eveiu  by  the  threat  of  refusing 
to  do  business,  be  able  to  seek  to  force 
such  independent  bureaus  to  sell  out  to 
the  vendor. 

B  The  Competitive  Impact  Statement 
Miaundergtands  The  Mechanics  Of  The 
Credit  Reporting  Induatry 

The  Competitive  Impact  Statement 
further  errs  in  ita  analysis  of  the  entry 
barriers  in  the  credit  reporting  industry 
and  in  ita  reliant*  solely  upon  the 
Herfindahl-Hirshman  Index  in 
measuring  the  anti-competitive  effetrts  of 
market  concentration  in  this  industry. 
Specifically,  the  Competitive  Impact 
Statement  ignores  the  fact  that  because 
the  number  of  credit  inquiries  regarding 
an  individual  is  an  important  factor  to 
many  credH  grantors  in  determining 
whether  to  extend  credit  and 
accordingty,  a  crucial  factor  in  the  value 
of  a  credit  report  the  bureau  which 
receives  the  largest  number  of  inquiries 
(and  thereby  reports  those  inquiries  on 
its  report)  is  the  one  perceived  as  the 
burefM  selling  the  most  usefol  report. 

As  the  Competitive  Impact  Statement 
recognizes,  the  number  of  credit 
inquiries  nade  respecting  a  particular 
individual  is  important  information  to 
credit  grairtors — it  is  established  that 
the  number  of  inqniriea,  and  therefore 


credit  activity,  is  an  important  indicator 
of  the  credit  worthiness  of  the  particular 
applicant  Perhaps  just  as  importantly, 
the  number  of  inquiries  is  pot^eived  to 
impact  upon  the  reliabihty  of  the  credit 
report  The  more  frequenUy  inquiries  are 
made,  the  more  often  a  bureau  has  had 
the  opportunity  to  cross-check  an 
individual  credit  history  and  thereby 
identify  as  relevant  information 
contained  in  files  listing  a  different 
address,  marital  status,  or  other 
identifying  information.  The  credit 
grantors'  preference  for  a  bureau 
receiving  the  largest  volume  of  inquiries 
(i.e..  the  bureau  with  the  largest  market 
share)  significantly  protects  the  market 
share  of  the  dominant  bureau.  The 
Herfindahl-Hirshman  Index  simply  does 
not  measure  this  aspect  of  market 
concentration  found  rather  tmiquely  in 
the  credit  reporting  industry. 

An  example  of  me  entrenchment  a 
dominant  firm  enjoys  at  die  credit 
bureau  level  is  the  experience  of  our 
own  affiliated  bureau  in  Cleveland.  OH. 
We  entered  that  maricet  in  1982.  In  that 
market  our  competitor  enjoys  an 
approximate  85%  market  share.  We.  on 
the  other  hand,  despite  having  all  tape 
and  public  record  information  (i.e.,  the 
type  of  information  the  Competitive 
Impact  Statement  deems  crucial  to  its 
entry  barrier  analysis),  have 
approximately  10%  of  the  raaricet.  Our 
competitor  chaises  $1.56  per  mptxt  We 
have  charged  as  low  as  S.7S,  with  no 
chai;ge  for  inquiries  in  which  no 
information  is  found,  and  yet  have  made 
no  appreciable  penetration  into  that 
market. 

The  Competitive  Impact  Statement 
fails  to  address  this  entrenchment  of 
market  shares  in  the  credit  bureau 
market.  The  effect  of  this  entrenchment 
is  to  make  it  extremely  difficult  for  any 
new  entrant  in  a  market  to  hope  for 
market  penetration  even  over  the  long 
term  of  more  than  10%-15%.  This  barrier 
is  obviously  a  significant  disincentive  to 
many  potential  entrants  in  this  industry. 
Combined  with  the  limited  number  of 
vendors  available,  if  the  acquisition  is 
approved,  it  makes  new  bureau  entries 
practically  an  impossibility.  Moreover, 
as  discussed  below,  such  entrenchment 
profoundly  limits  the  usefulness  of 
requiring  the  sale  of  copies  of  bureau 
files  as  a  vehicle  to  protect  competition. 

C.  Of  The  Possible  Remedies  To  The 
Anti-Competitive  Effects  Of  The  Chilton 
Acquisition  Outlined  In  The 
Competitive  Impact  Statement.  The  One 
Chosen  Is  The  Least  Efficacious 

The  sum  of  the  foregoii^  discussion  is 
to  point  out  that  the  Jastice 
Department's  proposod  remedy  to  the 
anti-competitive  effects  of  the  Chilton 


acquisition  simply  will  not  prevent 
serious  anti-competitive  effects  from 
resulting.  The  mere  selling  of  copies  of 
files  and  termination  of  affiliation 
agreements  will  have  bttle  impact  in 
diminishing  the  anti-competitive  effect 
of  the  acquisition.  In  our  view,  only 
enjoining  the  acquisition  can  completely 
prevent  serious  and  irreparable  harm  to 
the  vendor/bureau  maiket  in  the  credit 
reporting  industry.  At  a  minimum,  the 
Justice  Department  should  require 
divestiture  of  wholly-owned  bureaus  in 
those  markets  in  which  merger  of 
bureaus  will  create  significant  market 
power  in  the  remaining  bureau. 

That  the  Justice  Department's  current 
proposal  will  not  remedy  the  anti- 
competitive injury  which  the  Chilton 
acquisition  will  create  is  an  inevitable 
conclusion  bom  an  informed 
understanding  that  the  credit  reporting 
industry  is  not  a  single  market  but 
rather  two  distinct  markets.  The  remedy 
of  contract  terminations  and  file  sales 
does  nothing  to  protect  the  more 
vulnerable  market  the  vendor-bureau 
relationship.  In  fact  in  some  instances 
this  remedy  reenforces  the  harm  to  this 
maiket  that  is  inherent  in  the  Chilton 
acquisition.  For  example,  the 
requirement  that  TRW  terminate  its 
existing  contracts  with  various 
independent  credit  boreaos  primarily 
injures  each  imlependent  bareau  by 
forcing  it  to  seek  another,  less 
established  vendor.  The  bias  against 
independent  bureaus  is  plain — while 
requiring  termination  of  numerous 
contracts  with  independent  bureaus,  the 
proposed  Order  does  not  require  THW 
to  divest  itself  of  a  single  wholly-owned 
bureau.  Even  in  circumstances  in  which 
the  Order  requires  TRW  to  sell  ofT  a 
copy  of  a  particular  file,  it  is  not 
required  to  include  the  Chilton  portion 
of  the  file,  or  to  cease  using  information 
from  either  file  in  credit  reports  sold  by 
its  merged  wholly-owned  bureau  All 
TRW  is  required  to  do  is  sell  off  what 
will  be  perceived  as  a  lower  quality  file 
of  information  to  buyers  who  as  yet 
have  absolutely  no  foothold  in  the 
relevant  markets  and  no  assurance  of 
continuing  updated  information. 

The  Competitive  Impact  Statement  » 
discussion  of  the  Department's  rejection 
of  other  alternative  remedies  further 
reveals  the  misunderstanding  of  the 
workings  of  this  industi^.  fai  rejecting 
the  possibilities  of  requiring  TRW  to  sell 
even  some  of  its  (or  Chilton's)  wholly- 
owned  boreeus  or  of  prohibiting  TRW 
from  keeping  the  whole  merged  TRW- 
Chilton  files,  the  Department  has  failed 
to  consider  the  overwhelming 
entrenching  effect  a  large  market  share 
creates  in  this  industrv.  Likewise,  in 
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refuiinjj  to  require  TRW  to  seli  new 
market  entrant*  the  combined  TRW 
Chilton  Tile,  the  Department  ignored  the 
fact  that  credit  grantor*  will  inevitably 
perceive  TRW  to  have  more  complete 
information,  and  thereby  shun  any 
purchaser  of  the  "Chilton  information 
only  '  nie 

The  articulated  reasons  for  rejection 
of  injunctive  relief  to  prohibit  the 
proposed  acquisition  even  more  blindly 
Ignore  the  realities  of  the  credit 
reporting  induitry  In  concluding  that 
the  mere  termination  of  vendor 
contracts  and  sale  of  Tile  copies  will 
create  viable  competition  to  TRW  the 
Department  ignores  the  real  t)arner«  to 
entry  this  acquisition  creates 
Specifically,  in  markets  in  which 
afTiliates  are  terminated,  competition 
will  decrease  rather  than  increase,  since 
existing  independent  bureaus  will  be 
fon:ed  Into  vendor  contracts  with  a 
vendor  new  to  an  ar«a.  and  likely 
having  a  smaller  nationwide  market 
share  The  sale  of  file  copies  to  a 
newcomer  in  a  market  in  which  the 
merger  of  Chilton  and  TRW  bureaus  has 
created  a  single  bureau  with 
overwhelming  market  power  cannot  b« 
said.  In  this  industry,  to  guarantee  active 
competition.  Rather,  it  guarantees  an 
entrenched  TRW  bureau 

The  effects  of  the  proposed 
ai;quisition  on  the  vendor-bureau  market 
and  upon  independent  bureaus  is  well 
illustrated  by  the  acquisition's  impact 
upon  Credit  Bureau  Services  of  New 
f  iampshire  and  the  New  Hampshire  and 
Rastem  Masaachusetts  markets.  Credit 
Bureau  Services  of  New  Hampshire  now 
uses  Chilton  as  its  vendor  Once  the 
acquisition  takes  place.  CBI/Fquifax 
will  take  over  as  vendor  In  the 
interrelated  territory  of  Eastern 
Massachusetts  CBl  will  have  no 
immediate  market  (as  opposed  to 
("hilton  s  40%  sharel  Thus,  in  the  market 
in  which  Credit  Bureau  Services  of  New 
liampshiare  does  the  vast  majonty  of  its 
wholesale  business,  it  will  be  cut  off 
because  uf  the  elimination  of  Chilton  as 
a  possible  vendor  to  it  Moreover, 
because  the  comtiination  of  TRW  and 
Chilton  will  change  the  Eastern 
Massachusetts  market  from  one  in 
which  their  wholly  owned  bureaus 
competed  while  holding  roughly  equal 
|i  e  .  4.S-80%j  market  ihtires  each  into  a 
m<irket  with  one  eiitren(  hed  dominnte 
jmMi.S'i  market  sharv)  bureau.  Credit 
Bureau  Service*  of  New  Hdmpshire. 
despite  the  Department  8  i  laims.  will 
(>ermrtnently  lose  a  iignificant  portion  of 
the  wholesale  sub  market  it  now  en|()>» 

Similarly  other  independent  bureaus 
will  l)e  permanently  harmed  by  this 
«i  fjuiHition   Indeed,  in  any  areas  in 


which  an  independent  bureau  is 
presently  affiliated  with  Chilton,  and  in 
which  TRW  and  either  Transunion  or 
CBI/Equity  do  business,  the 
independent  bureau  will  always  be 
confined  to  the  new  vendor  it  finds  to 
contract  with — no  alternative  will 
remain  available  Only  blocking  the 
acquisition  can  prevent  this  permanent 
damage  to  competition 

In  closing,  we  would  note  that  the 
anti  competitive  effects  of  the  proposed 
acquisition  have  already  reared  their 
head  Credit  Bureau  Services  of  New 
Hampahire  has  for  some  year*  sought  to 
provide  its  New  Hampshire  customer* 
with  the  product  they  de*ire  Thus, 
when  our  customer*  have  indicated  they 
wish  to  obtain  TRW  credit  reports  for 
residents  of  Eastern  Massachusetts,  we 
have  accommodated  our  customer*.  We 
have  done  so  by  obtaining  the  report 
through  our  affiliated  bureau  in 
Pittsburgh.  Pennsylvania,  which  has 
contracted  with  TRW  as  a  vendor.  This 
practice  is  entirely  permissible  within 
our  vendor  agreement.  Recently, 
however,  and  plainly  in  anticipation  of 
Its  domination  of  the  Eastern 
Massachusett*  market,  the  TRW 
controlled  Boston  bureau  ha*  informed 
US  that  the  wholesale  pnce  of  it*  report* 
will  increaae  from  $.75  to  $4.00  (i.e.,  by 
b33%\.  (Please  see  the  attached  letter  of 
Pamela  )  Lawlor  to  James  McClnnis  ) 
Plainly,  thi*  price  increase  is  nothing 
more  than  an  attempt  to  use  TRW* 
new-found  market  power  in  Boston  to 
leverage  an  increased  market  share 
throughout  New  England  We  believe 
such  abusive  conduct  is  merely  the 
beginning 

In  order  to  supplement  and  clarify 
these  concerns,  we  are  in  the  process  of 
obtaining  expert  economic  advice  and 
analyst*.  With  *uch  information,  we  will 
be  *upplementing  the*e  comment*  in  the 
very  near  futur»:.  Ii  the  meantime. 
please  do  not  he*itate  to  contact  u*  for 
any  clarification  of  these  comment*  in 
the  very  near  future  In  the  meantime. 
please  do  not  hesitate  to  contact  us  for 
any  clarification  of  these  comments  you 
would  find  helpful. 

Very  Inily  yi)ur» 
William  H  Price. 

re:  Dondiil  |  Ra.isell.  Esq. 
Cmqff  H  Bjirankn  Fjitj 
Richsrrl  1.  Irvine  Fjkj 
lonathan  M   Rich.  Esq 
Katherlne  M  jone*.  Ksq. 
William  t  Swop«.  E»<| 


Exhibit  D 

February  10,  1989 

Via  Certified  Mail 

Barry  Grossman,  Esq  .  Chief. 

Communications  and  Finance 
Section.  Antitrust  Division,  U.S. 
Department  of  )ustice,  Judiciary 
Center  Building.  555  4th  Street  NW.. 
Room  8104,  Washington.  DC.  20001 
Re  United  Slates  v  TRW.  Inc. 

Consent  Decree 
Dear  Mr  Grossman:  This  letter 
contains  the  additional  comments  of 
CBC  Companies  regarding  the  Notice 
published  in  the  Federal  Register  on 
December  2. 1988,  as  amended 
December  12, 1988.  respecting  the 
proposed  Consent  Decree  in  United 
States  V  TRW.  Case  No.  C88-4253  now 
pending  in  the  United  States  District 
Court  for  the  Northern  District  of  Ohio. 
We  transmitted  CBC  Companies'  initial 
written  comments  to  you  on  January  18, 
1989.  in  the  form  of  a  letter  from  William 
H  Price,  the  President  of  CBC 
Companies 

We  are  offering  these  additional 
written  comments  to  supplement  and 
expand  upon  our  client's  concerns 
regarding  the  anticompetitive  effects  of 
the  TRW  acquisition  and  the  proposed 
Consent  Decree.  As  a  concerned  citizen 
and  a  customer  of  both  TRW  and 
Chilton,  our  client  believes  that  the 
Consent  Decree  does  not  address  the 
actual  anti-competitive  effects  of  the 
Chilton  acquisition. 

Our  client  has  asked  us  to  reiterate  its 
grave  concern  with  the  harm  it  and  other 
independent  credit  bureaus  will  suffer 
from  the  anticompetitive  effects  of  the 
TRW  acquisition  of  Chilton  and  the 
further  anticompetitive  effects  of  the 
proposed  Consent  Decree  Our  client's 
position  is  that,  at  a  minimum,  the 
proposed  Consent  Decree  should  be 
modified  to  allow  it  and  similarly 
situated  credit  bureaus  to  continue  to 
contract,  on  a  fair  and  reasonable  basis 
with  the  successor  to  the  Chilton/TRW 
operation,  such  as  in  the  New  England 
area  In  addition,  our  client  believes  that 
unless  the  Consent  Decree  is  modified  to 
require  the  complete  divestiture  of  either 
the  Chilton  or  TRW  credit  bureau  in 
Boston  and  like  cities,  the  acquisition 
will  not  only  impose  severe  economic 
harm  on  independent  credit  bureaus,  but 
create  an  entrenched  and  dominant 
credit  bureaus  in  vanous  areas  including 
Riston  and  large  parts  of  New  England. 

In  general,  it  is  our  view  that  the 
Consent  Decree  will  not  protect 
competition  in  at  least  the  following 
respects 

(1)  Although  it  attempts  to  deal  with 
real  competitive  concerns,  the 


Department's  proposed  Consent  Decree 
is  competitiveiy  and  economically 
harmful  relative  to  available 
alternatives  and  unduly  disruptive  and 
burdensome  to  CBC  Companies  and 
others  in  the  industry. 

(2)  Under  the  Department's  chosen 
"remedy"  for  the  competitive  problems 
caused  by  this  acquisition,  retail  level 
concentration  will  in  some  cases  rise 
dramatically  and  immediately.  For 
example  in  Boston,  the  HHI  will  rise  by 
about  4500  points  and  a  near  dominant 
firm  is  likely  to  be  created  at  the  credit 
bureau  level. 

(3)  By  reducing  the  number  of  vendors 
of  data  processing  and  networiung 
services  from  four  to  three,  the 
acquisition  greatly  increases 
concentration  at  the  vendor/data 
processing  level  of  the  industry  and 
thereby  imposes  a  substantial  risk  of 
harm  to  competition,  consumers,  and  to 
CBC  Companies,  a  major  purchaser  of 
services  from  this  level  of  the  industry. 
As  shown  in  our  earUer  comments,  there 
are  already  indications  of 
anticompetitive  price  increases, 

(4)  The  proposed  Consent  Decree 
results  in  a  mai^et  structure  which 
imposes  substantial  additional  costs  on 
independent  credit  bureaus.  For 
example,  the  New  Hampshire  operation 
of  CBC  Companies  will  be  forced  under 
the  Consent  Decree  to  obtain  credit 
reports,  an  essential  input  from  a  lower 
quality  and  less  efficient  suppUer  while 
allowing  TRW  to  realize  increased 
product  quahty  and  efficiency.  Such  a 
venture  into  "industrial  pohcy  making" 
is  inconsistent  with  the  Department's 
long  held  view  that  the  free  mari(et 
should  be  permitted  to  determine  an 
industry's  structure. 

(5)  Imposing  unnecessary  cost 
increases  on  independent  credit  bureaus 
such  as  Credit  Bureau  Services  of  New 
Hampshire  is  itself  harmful  to 
competition,  because  it  weakens  the 
competitive  constraints  on  the  merged 
firm,  which  is  likely  to  enjoy  a  near 
dominant  position  in  various  geographic 
regions  of  the  United  States,  such  as  in 
parts  of  New  England,  including  Boston. 

Our  client  urges  that  the  Department 
withdraw  its  proposed  Consent  Decree. 
and  act  to  prevent  consummation  of  the 
proposed  acquisition  until  a  reasonably 
equitable  and  genuine  solution  to  the 
anticompetitive  effects  of  the  acquisition 
can  be  found.  Our  reasons  for  these 
concerns  are  set  forth  in  the  January 
18th  letter  of  William  H.  Price  and  in  the 
following  paragraphs. 


L  The  Goinpetttiva  hnpect  Statemmit 
Does  Not  F^ly  Reflect  the  Potential  for 
Competitive  Hann. 

As  we  have  indicated  in  our  earlier 
conunents,  we  disagree  with  the 
Department's  analysis  of  relevant 
mairkets  and  of  the  mechanics  of  the 
credit  reporting  industry.  In  our  view, 
the  Department's  conclusions  in  these 
areas  have  apparendy  led  it  to 
underestimate  the  potential  for 
competitive  harm  from  the  acquisition 
and  choose,  from  legally  and  practically 
available  remedies,  the  remedy  that  is 
least  efficacious. 

A  The  Department's  Nearly  Exclusive 
Focus  on  the  Credit  Bureau  or  "Retail" 
Level  of  the  Industry,  as  Reflected  in  the 
Competitive  Impact  Statement  and  other 
Documents  in  this  Matter,  Leads  to 
Understatement  of  the  Competitive 
Dangers  from  the  Acquisition. 

As  our  earher  comments  indicate,  the 
Competitive  Impact  Statement  as  well 
as  other  papers  submitted  by  the 
Department  in  this  matter  do  not  reflect 
the  very  high  (and  increasing)  market 
concentration  at  the  vendor  level  in  the 
credit  reporting  industry,  or  the  impact 
to  consumers  and  indepedent  credit 
bureaus,  such  as  those  owned  by  the 
CBC  Companies,  of  the  loss  of  an 
independent  source  of  supply  and 
competition. 

This  vendor  level  now  occupied  by 
only  four  firms  will  become  a  highly 
concentrated  triopoly  if  this  acquisition 
is  consummated.  According  to  the 
limited  market  data  available  to  the 
CBC  Companies,  which  our  dient 
beheves  provide  reasonable 
approximations  to  national  shares  at  the 
vendor  level,  on  a  national  basis  TRW 
now  has  about  a  30  percent  maiicet 
share,  CBI/Equifax  has  approximately 
40  percent,  Transunion  has  20  percent 
and  Chilton  10  percent  Based  on  these 
figures,  the  present  HHI  at  the  vending 
level  is  3000,  far  above  any  of  the 
Department's  enforcement  thresholds, 
and  TRW's  acquisition  of  Chilton 
substantially  increases  this  already 
extremely  high  concentration  by  600 
points,  to  3600. 

As  the  Department  and  its  economists 
know,  voluminous  economic  hterature 
clearly  indicates  the  importance  of 
having  a  significant  number  of  effective 
competitors  in  a  market  and  in  general 
three  is  considered  to  be  too  few.  TTiere 
is  no  generally  accepted  economic 
literature  or  legal  authority  indicating 
that  absent  an  acquisition  of  a  failing 
competitor  or  creation  of  substantial 
efficiencies  attainable  only  by  the 
acquisition  in  question,  such  a 


concentration-increasing  merger  is  likely 
to  be  pro-competitive. 

An  extensive  economic  analysis 
considering  competitive  risks,  including 
the  very  real  danger  of  collusion  and 
market  divisicm  at  the  vendor  level  in 
this  industry,  would  be  required  to 
establish  that  such  a  concentration- 
increasing  merger  is  not  likely  to 
substantially  harm  competition  and 
consumers.  As  the  Department's  own 
Merger  Guidelines  clearly  recognize,  an 
even  more  extensive  analysis  would  be 
required  to  show  that  purported  vendor- 
level  efficiencies  from  the  acquisition 
could  justify  the  real  con^ietitive  risks. 
We  beUeve  the  Department  needs  to 
further  examine  this  concentration- 
swelling  deal,  the  potential  efficiencies 
(if  any)  due  to  combination  of  files  and 
the  potential  competitive  risks  versus 
conceivable  economic  benefits  at  the 
vendor  level 

Moreover,  as  the  Department  is 
aware,  in  1988  CBI/Equifax  contracted 
with  ACS,  another  vendor,  to  take  over 
all  of  its  vendor  functions,  thereby 
reducing  the  number  of  independent 
vendors  from  five  to  four.  The  effect  of 
this  transaction  needs  to  be  considered 

The  Department  may  feel  that  the 
geographic  market-extension  effects  of 
both  the  CBI/Equifax-ACS  transaction 
and  TRWs  proposed  acquisition  of 
Chilton  entail  significant  competitive 
benefits  and  efficiencies.  If  so,  we 
respectfully  suggest  that  the  Department 
has  an  obligation  to  discuss  this 
rationale  and  the  evidence  on  which  it  is 
based  in  the  Com|>etitive  Impact 
Statement 

B.  The  Competitive  Impact  Statement 
Discusses  Entry  Conditions  Only  at  the 
Credit  Bureau  Level,  and  Should  Also 
Consider  Barriers  to  Entry  at  the 
Vendor  Level. 

We  also  beUeve  consideration  needs 
to  be  given  to  possible  entry  barriers  or 
other  impediments  to  competition  at  the 
vendor  level.  We  do  not  believe  that  the 
solutions  to  competitive  problems 
identified  in  local  markets  for  retail 
credit  reports  solved  those  problems  at 
the  vendor  level. 

It  is  clear  that  there  are  numerous 
barriers  to  entry  and  competition  at  both 
levels  of  the  credit  reporting  industry. 
Particularly  relevant  barriers  at  the 
vendor  level  include  the  time,  expertise, 
and  capital  involved  in  setting  up 
computer  operations,  and  credibility  and 
reputation  for  reliability  both  with  local 
merchants  and  financial  institutions  and 
national  grantors  of  credit  Although 
such  credit  grantors  spend  substantial 
amounts  on  credit  reports,  the  costs  of 
credit  information  are  quite  small  in 
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relation  to  tlM  naka  o<.  mmoa§  othar 
things,  inaccurate  inforaiatkai  or 
inaccessibtltty  dna  to  ooo^Kitar  i 
or  |iiiih>— la  lo  data  tranamiaaion.  Civm 
these  cxmatdarattons.  tntr^  oondMooa  at 
the  vendor  lewl  naed  to  tw  avparataly 
analyzed  and  cooaidared  lo  maka  any 
Consent  Decrse  In  Ihta  niatler  affgcttvw. 

The  Federal  Trade  Commission  case 
ordennji  CBI/Eqntfax's  predecessor  Rrm 
to  divest  certain  acquired  credit  bureaus 
provides  support  for  the  proposition  that 
there  are  substantial  entry  barriers  at 
both  levels  of  the  credit  raportin^} 
industry  In  Lhe  Matter  of  Retail  Crmlit 
Company.  92  F.T.C  1  (1978^.  After 
heanng  substiuitml  testimony  from 
industry  officials,  the  administratlva  Ik^n 
judge  reached  tha  following  Qnding: 

There  are  subatanhai  barriers  lo  entry 
into  credit  reporting.  Tbay  mduda  the 
need  for  support  and  cooperation  ol 
mprchanta  and  credit  pvntora.  ade<|oate 
file  informatjon,  cxperianca  tn  ttie  credit 
reporting  Industry.  ni£Bci«iit  capital. 
ability  to  offer  competitive  prices  and 
services  and.  tn  certain  markets. 
c  omputer  technology 

Vorys.  Saler.  8«ymo«r  and  9wmm 

In  tha  MatUu  (if  RbUuI  Cndit 
Company,  initial  Ueosiofi.  Findiags  of 
Fact.  par.  110.  IFebruary  10.  Iil7«)  OS 
FTC  1.  (l«7a)  (Citations  to  testunooy 
umitted). 

Today,  with  computerixation  much 
more  exteneive.  pMrticnlariy  at  the 
vending  level,  the  entry  barriers  at  that 
level  are  undoubtedly  higher  than  they 
were  at  tha  tuna  the  FTC  conatdered  the 
Retail  Credit  Co.  caae. 

The  only  entry  barrier  the  Department 
identifies  in  ihla  entira  tndaatry  ia  ana  at 
the  credit  bureau  level — specifically,  the 
tune  and  cost  involved  in  acquuing  files 
of  credit  information.  Apparently 
b«caua«  of  this  view,  tha  DapartmenI 
believes  that  requiring  the  sale  of  copies 
of  files  will  alleviate  any  potential 
constraint  on  supply  of  services  to  users. 
The  Department  alao  apparently 
believes  that  severing  certain  oontrads 
(such  as  CBC  Companies'  contract  writh 
Chilton  In  New  Hampshire)  and 
requtrui]!  that  independent  borcaus  not 
deal  with  the  nierged  finn  will  provids 
both  denuind  pr— aures  that  will  rapidly 
gpni>rate  pfficjenl  and  competitive  entry 
and  expenaton.  However,  if  access  of 
file  copies  sur.h  as  made  available  under 
the  proposed  Consent  DetTve  is  not  the 
only  bamer,  this  remedy  will  not  be 
effective. 


C  The  Anatfttcal  Focam  amd  Propoaad 
Remtdf  An  Appmnuttf  Batmi  on  a 

Faulty  View  of  the  Potential  BLaimn  lo 
Entry  into  the  Retail  Level  of  the 
Industry 

The  DepartBiaat  baa  idaotiriad  ooa  of 
the  key  rsqiuatiaa  for  effactiva 

compelitioo  at  tha  cradit  baraaa  laval  of 
the  industry:  accaaa  on  competitiva 
terms  to  files  of  kxal  cradil  Iniormatlon. 
Certainly,  the  tima  and  coat  of 
assembling  a  fUs  of  such  iofamation  is 
a  hurdle  that  any  coBpatitor  onist 
overconia.  Ho«wavar.  it  Is  ov  ciiaot's 
belief,  based  on  long  experiaoca  in  tha 
industry,  that  such  time  and  cost 
requtrements  hnpoaa  nadi  teas  ot  a 
restraint  than  they  did  in  tJia  paat.  As  a 
result  while  accaaa  lo  and  coat  of  local 
files  are  tmpartant  datai  nrinants  of 
competitive  sucoeaa.  soch  Rla  access  is 
far  from  tha  only  barriar.  The  relavant 
competitive  and  acoDomic  question  i» 
not  access  to  the  "physical "  requisites 
for  producing  a  report  (such  as  Rles  and 
computers).  Rather,  the  relevant  inquiry 
Is  what  are  the  real  market  requiremanta 
foraaining  market  acceptance. 

Tne  computerization  of  both  the  credit 
reporting  industry  and  of  many  credit 
grantors  has  substantially  reduced  the 
time  and  cost  Investments  involved  in 
getting  substantial  amounts  of  local 
credit  information.  For  example,  when 
CBC  Companies  entered  Cleveland  in 
1982,  they  were  able  rapidly  to  get 
substantial  computerized  files  of  kx:al 
credit  infbnnatJon  on  tape  from  banks 
and  others.  However,  despite  heavily 
discounted  pricing,  the  Cleveland 
operation  has  yet  to  achieve  a  major 
market  penetration.  TTie  reasons  relate 
to  the  types  of  barriera  cited  above  and 
noted  in  the  PTCs  Retail  Credit  Co. 
case  92  PTC  1  (1978) 

Despite  having  substantial  credit 
information,  because  the  Cleveiand 
operation  was  new.  and  CBCs  off!oe 
was  small,  the  files  had  relatively  tittle 
recent  or  current  "activity"  measured  In 
terms  of  the  number  of  credif  grantor 
inquiries  to  the  bureau.  Ft  is  such  very 
recent  and  ongoing  Inquiries  which 
provide  the  cross-checJcs  on  file 
information  which  give  a  bureau  the 
best  credibility  with  local  credit 
grantors.  The  importance  of  this  file 
inquiry  activity,  in  turn,  explains  why 
leading  local  credit  bureaus  maintain 
substantial  shares  in  many  areaa 

EJecause  credit  grantors  find  file 
inquiry  sctivity  as  well  ss  the  boreeu's 
scale  of  local  coverage  so  important,  the 
proposed  Cooaant  Decree's  raquimnent 
for  the  sale  of  file  copies  is  anlikely  to 
be  of  substantial  or  lasting  competitive 
benefit  Onr  client's  experience. 
reflecting  broader  marketplace  realities. 


is  that  mere  access  to  files  aa  such  does 
not  give  a  fim  the  abihty  lo  oompete 

effectively. 

D.  The  Department  Uae»  imtproper 
Definitions  of  Rehvant  CeographJc 
Markets  and  Fails  To  Cons/der 
Interrehtmnthipt  Among  Geographic 
Areas. 

As  discussed  in  our  earbar  rnm mania. 
the  Department  asaessed  market 
concentration  and  the  potential  for 
competitive  harm  as  well  as  the 
desirable  parameters  of  relief  based  oo 
analyses  of  local  geographic  markets.  To 
be  sure,  under  the  standards  enunciated 
in  the  Merger  Gurdffinet.  there  are 
numerous  localized  markets  for  credit 
reporting  servicea.  However,  this  does 
not  imply  that  on/y  these  locaHied 
markets  are  relevant  for  assesaing  the 
competitive  inipact  of  this  transaction  or 
of  the  proposed  Ccnaent  Decree. 
Instead,  numerous  broader  areas  are 
highly  relevant  to  tha  aaaesamants 
which  the  Canapetttive  faapact  Statement 
is  supposed  to  provide. 

Although  local  credit  bareans  and 
local  informatian  reaaain  aaaential  for 
many  traaaactkna  and  for  oiany  cre<Mt 
grantors,  tncreasad  populatkA  avobility. 
ever-increasing  use  of  oationwida  mail 
and  telephone  ordarin^  and  the 
wideoiog  geographic  scope  of  many 
retail  operationa  have  increased  the 
geographic  scope  of  the  inforoiatian  that 
a  credit  bureau  must  be  able  to  provide. 
This  both  broadens  the  scope  of  certain 
relevant  geographic  markets  and 
increases  the  potential  Importance  of 
vendors  covering  appropriate 
geographic  areas. 

CBC  Companies'  situation  In  New 
Hampshire  provides  an  llhmiinatlng 
example  of  the  competittve  tmp>ortance 
of  this  broadening  geographic  scope  of 
the  industry.  For  many  retaihng 
operations,  soch  ss  PUane's.  New 
Hampahire  might  be  considered,  in 
effect,  a  "subivb"  of  Bostoo.  A  very 
substantial  proportian  of  New 
Hampahire  credit  tranaactlooa  are  with 
residents  of  Bostoo  and  other  parts  of 
Massachuaetts.  aa  well  aa  other  states  in 
the  area.  As  a  reaulL  Credit  Bureau 
Services  of  New  Hampahire.  is  very 
dependent  on  credit  information 
obtained  through  its  contract  with 
Chilton,  through  which  it  obtains  all  or 
most  of  its  "Boston"  reports  from  the 
Chilton  bureau  in  that  area. 

CBC  Companies  estimates  that  about 
35  percent  of  tha  reports  its  New 
Hampshire  operations  sell  are  "local 
reports  '  or  inquiries  about  New 
Hampshire  residents  from  credit 
grantors  in  that  state.  Since  15  percent 
of  its  reports  are  "inbound  regional"  or    j 


inquiries  about  New  Hampshire 
residents  from  credit  grantors  in  New 
England  but  primarily  with  offices  in 
Boston,  only  about  half  of  CBC 
Companies'  New  Hampshire  reports 
concern  local  residents,  and  a 
substantial  proportion  of  these  reports 
come  from  outside  the  area  and  from 
grantors  served  in  their  own  areas  by 
other  local  bureaus. 

A  full  18  percent  of  our  client's  sales 
to  New  Hampshire  credit  grantors  are 
"outbound  regional"  reports — ^inquiries 
from  New  Hampshire  grantors  about 
residents  of  other  parts  of  New  England, 
many  from  Boston.  Thus,  a  substantial 
portion  of  CBC  Companies'  New 
Hampshire  sales  are  dependent  on 
Boston,  and  a  major  portion  of  the 
reports  provided  are  based  on 
information  now  purchased  from 
Chilton.  Given  this  relationship  it  makes 
little  or  no  sense  to  assess  competition 
in  New  Hampshire,  Boston,  or  New 
England  solely  in  terms  of  local 
concentration. 

Such  geographic  interrelationships 
show  that  relevant  credit  reporting 
markets  are  not  all  local.  The  market 
relevant  for  assessing  competition  to 
provide  credit  reports  to  many  New 
Hampshire  merchants  must  include  the 
Chilton  Bureau  serving  the  Boston  area. 
The  same  logic  shows  that  the  relevant 
credit  report  maricet  for  many  New 
Hampshire  credit  transactions  must 
include  the  TRW  Boston  area  bureau 
and  other  bureaus  in  various  parts  of 
New  England  and  the  Northeast. 

n.  Harm  to  CBC  and  Other  Independent 
Credit  Bureaus  From  the  Proposed 
Consent  Decree. 

As  the  Department  knows,  the  Credit 
Bureau  Services  of  New  Hampshire  will 
be  deprived  of  a  supplier  with  whom  it 
has  had  a  long-term  and  successful 
relationship  by  the  terms  of  the  Consent 
Decree.  It  is  our  belief  that  the  net  effect 
of  this  contract  termination  is  to  make 
CBC  a  less  effective  competitor,  and 
thereby  reduce  competition  in  New 
Hampshire.  By  being  forced  to  deal  with 
a  new  entrant  in  the  Massachusetts 
credit  bureau  maiitet  CBC  will  be  able 
only  to  offer  a  less  saleable  product  to 
its  customers.  The  effect  of  the  Consent 
Decree  in  New  Hampshire  thus  will  be 
not  to  create  a  more  competitive  market, 
but  rather  to  decrease  competition,  by 
decreasing  Credit  Bureau  Services  of 
New  Hampshire's  ability  to  compete.  It 
is  our  belief,  therefore,  that  the 
termination  of  the  Credit  Bureau  of  New 
Hampshire's  contract  with  Chilton 
Corporation  after  the  acquisition  will 
lessen  the  competition  by  weakening  an 
effective  competitor  in  the  market. 


Nor  is  the  termination  of  contract 
approach,  it  would  appear,  consistent 
with  the  Department's  determination 
that  the  sale  of  a  file  in  a  particular 
market  wiU  allow  a  new  entrant 
sufficient  entry  into  the  market  to 
compete  effectively.  Application  of  this 
concept  to  New  Hampshire,  it  would 
appear  to  CBC.  would  dictate  that  TRW 
be  required  to  sell  its  New  Hampshire 
file,  but  Credit  Bureau  of  New 
Hampshire  be  permitted  to  continue  its 
contract  with  Chilton,  or,  in  other  words, 
negotiate  with  TRW  for  continuation  of 
the  Chilton  contract  in  New  Hampshire. 
After  all.  CBC  is  not  a  participant  in  the 
acquisition,  and  it  would  seem  logical 
therefore  to  place  the  burden  of 
remedying  the  anticompetitive  effects  in 
New  Hampshire  of  the  acquisition  in 
New  Hampshire  by  requiring  a 
participant  (TRW)  to  sell  off  its  file.  In 
our  view,  it  is  CBC  and  not  TRW,  that  is 
being  required  to  subsidize  the  entry 
and  expansion  of  vendors,  such  as  CBI/ 
Equifax  into  the  New  England  market. 
CBC  and  its  customers  will  have  to  pay 
the  price  for  the  anticompetitive  effect  of 
TRW's  acquisition  of  Chilton,  rather 
than  that  cost  being  borne  by  TRW.  Two 
solutions  can  correct  this  problem — 
requiring  TRW  to  divest  itself  of  the 
Chilton  Bureau  in  Boston,  or  requiring 
TRW  to  sell  a  copy  of  its  file  in  New 
Hampshire.  In  CBC's  view,  either 
alternative  is  preferable  to  making  it  pay 
the  cost  of  correcting  the 
anticompetitive  effects  of  this 
acquisition. 

In  conclusion,  we  believe  that  the 
historical  evidence  does  not  support  the 
effectiveness  of  selling  a  file  as  a 
remedy  to  the  anticompetitive  effects  of 
this  acquisition.  Even  if  the  Department 
is  convinced,  however,  that  such  a  sale 
will  remedy  the  anticompetitive  effects 
of  this  merger.  CBC  respectfully  suggests 
that  such  a  remedy  could  be  applied  in 
New  Hampshire  as  well  as  in 
Massachusetts.  We  very  much 
appreciate  your  attention  to  these 
comments. 

Very  truly  yours, 
James  P.  Kennedy. 
cc:  Donald  ].  Russell.  Esq. 

George  S.  Baranko.  Esq. 

Richard  L  Irvine,  Esq. 

Jonathan  M.  Rich.  Esq. 

Catherine  M.  Jones,  Esq. 

Exhibit  E 

January  26. 1989. 

Barry  Grossman.  Esq..  Chief. 

Communicabons  &  Finance  Section, 
Antitrust  Division,  U.S.  Department 
of  Justice,  Judiciary  Center  Building. 
555  4th  Street  f^W..  Room  8104, 
Washington,  DC  20001 
RE:  Proposed  Consent  Decree  in 


United  States  v.  TRW,  Inc.. 
Northern  District  of  Ohio  (C88-4253) 

Dear  Mr.  Grossman:  I  am  submitting 
these  comments  on  behalf  of  Rochester 
Credit  Center,  Inc.  in  response  to  the 
Notice  published  in  the  Federal  Register 
by  the  Justice  Department  on  December 
2. 1988,  which  Notice  was  amended 
December  IZ  198a  Rochester  Credit 
Center  is  owned  by  a  not-for-profit  trade 
association,  which  in  turn  is  owned  by 
the  entire  credit-granting  community, 
who  share  equally,  through  Board 
representation,  iheir  concerns  for  price, 
product  services  and  credit  education 
within  the  community.  The  trade 
association,  comprised  of  over  1.200 
area  businesses,  owns  the  stock  of 
Rochester  Credit  Center. 

It  is  the  position  of  Rochester  Credit 
Center  that  the  proposed  consent  decree 
in  the  above  action  will  not  prevent  the 
anti-competitive  effects  that  will  result 
from  the  acquisition  of  Chilton  by  TRW. 
I  speak  specifically  to  the  situation  in 
Rochester,  but  I  believe  that  the 
situation  is  the  same  in  many  other 
areas  of  the  country  referred  to  by  the 
Justice  Department  in  its  complaint.  In 
Rochester,  it  is  clear  to  me  that 
competition  will  reduced  substantiaUy  if 
the  terms  of  the  consent  decree  are 
followed. 

The  Justice  Department  has  concluded 
in  the  Competitive  Impact  Statement 
that  the  fact  that  credit  vendors  other 
than  TRW  and  Chilton  have  "full  files" 
will  ensure  that  the  number  of 
competitors  in  the  market  will  remain 
the  same  and  that  the  market  shares  of 
various  competitors  will  remain 
approximately  as  they  were  before  the 
merger.  For  the  reasons  explained 
below,  the  presence  of  a  "full  file"  is  not 
a  sufficient  remedy  to  the  Uls 
engendered  by  this  merger. 

Rochester  Credit  Center  also  believes 
that  with  respect  to  its  own  situation, 
the  proposed  consent  decree  is 
inaccurate  in  one  significant  respect  It 
assumes  that  the  termination  date  of  the 
affiliation  agreement  between  Rochester 
Credit  Center  and  Chilton  is  June  1. 
1990.  As  is  explained  later  in  this  letter, 
this  is  not  the  case. 

Anti-Competitive  Effect  of  Merger 

The  Competitive  Impact  Statement 
correctly  has  recognized  that  the  credit- 
reporting  business  is  a  highly 
concentrated  market  in  which  entry  is 
very  difficult.  Further,  in  both  its 
complaint  and  in  its  Competitive  Impact 
Statement  the  Justice  Department 
recognizes  that  purchasers  of  consumer 
credit  reports  make  their  decision  on 
which  reports  to  buy  primarily  on  the 
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basis  uf  the  quahty  and  quantity  of 
infonnution  id  tike  r«purts. 

Mavin^  r«cugiuza(l  that  lh«  quality 
nd  quantity  erf  cxedit  report  uifornxation 
11  cnticaL  the  Competitive  Impact 
Stattin^nt  (includes  that  so  Lung  as  a 
credit  vendor  has  a  "full  fila",  this  is 
rnouMh  to  satisfy  the  desira  of 
purchasers  of  credit  r«parta  for  HlfS 
containing  sufTirJenf  quality  and 
quantity  of  information,  [n  fact,  the 
prcsCTice  of  a   "ful!  file",  standing  alont-, 
does  not  mean  that  the  credit  grantor 
buying  the  report  will  deem  thai  the  file 
has  the  quahry  and  quantity  of 
information  that  it  wants 

Kasentidlly.  the  C3omp«»tifive  Impact 
Statement  ignores  the  tnci  that  while  a 
file  mu\  he  full,  some  Tiles  will  he  fuller 
than  aihers  Moreover,  the  Competitive 
Impact  Statement  ignores  tb«  fact  that 
for  cr«dil  firanlors.  •oma  names  have 
much  gr«alHr  market  rccoffiutKtfi  than 
others,  and  the  Competitive  Impact 
Statement  also  iKnurtts  kx>w  difficult 
entry  la  in  the  face  of  thia  oame 
recognition. 

Quality  and  Quantity  of  FHp.  and  Name 
RpcagnitHjn 

I'arngrnph  "It) '  of  tha  cotnplaint  filed 
lit  this  action  Jufincs  the  information 
thai  i:(ir\atitule.s  a    full  fiW  '.  Roohaslcr 
(iredit  Onter  Jix-s  not  disagree  with 
this  definition.  l>ut  lioes  disagree  with 
the  concept  that  one  "ful!  Tile"  Is  the 
same  as  diiolher   By  way  of  hypt-rbole. 
an  U  man  football  team  (u.inipoied  of 
staff  personnel  from  Roi.hcsfer  Credit 
Onter  is  a    full  football  team",  but 
nobody  would  think  that  such  a  football 
team  could  compete  with  the  San 
Francisco  4Wrni   Obviously   I  do  not 
mean  to  sng]{est  that  a  v*ndor  that  has 
ihe    Full  File"  information  referred  to  in 
I'aranraph  "Ifl"  of  the  complaint  stands 
in  the  same  relation  to  a  vendor  with  ■ 
mu(  h  belter    Full  File  '  as  an  office 
fm>lball  team  stands  in  relation  to  the 
Superbowl  champtona.  tio«r«irer   I  do 
mean  to  siig](e«t  that  to  credit  grantors, 
some  files  »n  much  fuller,  and  therefore 
much  better,  than  others. 

The  competitive  impact  statement 
.»nores  an  important  alonient  of  market 
concentratian.  namely  that  the  number 
of  cretlit  inquiries  regardui||  an 
individual  IS  a  vital  factor  to  most  credit 
grantors  when  they  are  deciding 
whether  lo  exlemi  credit.  Therefore,  the 
credit  bureau  that  r«<-.eive«  the  Lar)(est 
number  of  tnquines.  and  reporta  tkkese 
inquiries  on  its  report,  is  tha  bureau 
selling  the  moat  uaeful  report  Its  file  is 
better  than  that  of  a  competitor  with  a 
■Full  Fil«" 

Nut  only  IS  tha  aumber  of  UM|vur>«s. 
and  therefore  tha  credit  activity.  i>{  a 
particular  appbcanl  an  important 


indicator  of  the  credit  worthineaa  of  the 
applicant,  but  tt  la  alao  an  uportant 
indicator  of  the  reliabUity  of  the  credit 
report.  Under  SMiat  orcumatance*.  a 
credit  grantor  will  prefer  a  credit  bureau 
receiving  the  Largaat  number  of  inquiriea. 
which  sinply  meaD*  tha  credit  boreau 
with  tha  larjiest  narkat  share.  This 
preference  eniong  credit  ^^ntors  will 
tend  to  protect  the  market  ahare  of  the 
dominant  bureau.  In  eaaence.  a  snowball 
effect  la  at  work.  A  credit  bvraao  with  a 
largfc  market  share  has  that  share 
because  it  has  information  desirable  to 
credit  grantors  They  will  turn  lo  this 
bureau,  thereby  farther  enhancing  the 
market  share  of  that  bureau. 

The  confidence  that  the  cn»dit  grantor 
hcis  in  the  name  under  which  the  local 
bureau  do«s  buainens  is  also  an 
important  factor  thai  these  credit 
grantors  consider  when  deciding  what 
bureau  or  credit  vendor  will  be 
contacted  for  credit  Infrmnahon.  Since 
t'T'l.  when  Rocheeter  Credit  Center 
became  an  affiHated  hureen  of  Chilton, 
each  and  every  credit  ir^>or\  has  carried 
the  name  of  Chilton  within  tf>e  rrmfext 
of  Ihe  report.  Rochester  Credit  Center 
has  marketed  its  rrporls  under  (he 
Hihipices  of  the  Chilton  Credimatic 
system,  and  subetantial  good  will  has 
been  er»geT>dered  for  this  name  in  the 
Rochester  area,  as  F  am  sure  it  has  In  the 
other  areas  of  the  country  TT^W  and 
('hilton  have  recognixed  the  value  of  the 
Chiltun  name  in  a  letter  they  have  sent 
to  common  TRW  and  Rochester  Credit 
subscribers,  advising  them  that  Chilton 
will  not  become  part  of  the  TRW 
network  in  Rochester 

All  credit  grantt»rs  in  the  Rochester 
area  are  famiHar  with  both  the  TRW 
and  the  Chilton  reports.  This  famiharify 
will  be  a  mafoT  advantage  fo  the 
proposed  TRW/Chihon  entity  in 
maintaining  and  attracting  a  greater 
market  share  'Hits  same  situation  exists 
in  the  other  areas  referred  fo  in  the 
complaint  and  the  Competitive  Impact 
Statement 

Elecause  crt?dit  grantors  are  familiar 
with  the  Chilton  name,  they  will 
perceive  it.  and  in  most  cases  properly 
so.  as  being  better  In  trumpeting!  the 
fact  that  TRW  will  now  have  access  to 
the  best  of  both  world* — information 
frtim  TRW  and  information  from 
Chilton — TRW  is  marketing  the  Chilton 
name,  a  name  developed  in  Rochester  at 
great  expense  by  Rochester  Cndit 
Center  We  have  no  doubt  that 
customers  of  Rochester  Credit  Center 
identify  cunsumer  credit  reporla  by  the 
ChUiun  oama.  much  aa  a  consumer  uaing 
a  moving  van  company  recognizaa  it  by 
the  national  name  rather  than  by  tha 
name  of  a  local  carrier. 


Reduced  CaapatitioD  ••  a  Rasult  of 
Mergar 

As  a  result  of  thia  proposed  merger, 
markets  in  which  afTiliates  ara 
terminated,  such  as  Rochester,  will 
suffer  a  decreaaa  in  competition. 
Independent  bureaus  like  Rochester 
Credit  Center  will  have  to  enter  into 
contracts  with  vendors  new  to  an  area, 
who  totally  lack  the  name  recognition 
and  the  local  file  that  leads  credit 
grantors  fo  certain  vendors. 

If  the  merger  occurs.  Rochester  Credit 
Center's  share  of  the  tnarket  will  drop 
dramatically.  Given  the  way  in  which  a 
company  becomes  entrenched  in  this 
market,  it  will  be  extremely  dilTicult  for 
Rochester  Credit  Center,  whichever 
other  national  vendor  it  affilialea  with, 
to  develop  any  significant  market  share. 

The  Competitive  Impart  Statement 
re  cognizes  that  cooaumer  credit 
reporting  la  subject  to  considerable 
economies  of  scale.  Once  a  company 
has  created  a  file  that  has  the  quantity 
and  quality  of  information  that  credit 
grantors  desire  and  the  company  haa 
gained  the  confidence  of  consumers,  it 
has  a  great  coat  advantage  over  a  new 
entrant  to  the  market.  Any  coDtpany 
considering  entry  into  a  market  hka 
Rochester  must  have  tha  quality  and 
quantity  of  information  that  goes 
beyond  having  a  "full  file."  and  must 
develop  consumer  acceptance. 
Consequently,  a  prior  entrant  can  easily 
underpnce  it.  and  yet  charge  monopoly 
prices 

Indeed,  the  market  for  consumer 
credit  rrporting  may  be  described  as  a 
natural  monopoly.  There  are  only  three 
ways  that  another  firm  can  hope  to  enter 
this  market  succeaafuUy.  One  is  by  use 
of  a  new.  superior  technology  that 
allows  It  to  offer  the  product  demanded 
at  a  lower  pnce.  We  know  of  no  such 
technology  in  existence  or  on  the 
honzon.  The  second  possibility  occurs 
when  the  market  is  expanding,  the 
present  morMipobst  is  lazy  and  does  not 
go  after  new  business,  and  the  new 
entrant  can  sign  up  new  cuslosners  at  a 
sufficiently  rapid  rate  to  overcome  the 
costs  of  entry.  Thia  is  nnlikely  to  occur 
as  Rochester  is  a  stable  community  that 
has  not  grown  much  in  the  past  nor  i3 
expected  to  expand  much  in  the  future. 
The  third  possibility  results  from  the 
present  monopolist  giving  such  poor 
service  that  customers  are  willing  to 
shift  their  busirvess  to  a  new  entrant.  We 
see  no  reason  for  this  lo  occur,  as  we 
believe  that  TRW  and  Chilton  provide 
good  service  to  their  cuslomers. 

As  It  happens,  tha  Rochestar  area  has 
been  served  primarily  by  a  duopoly — 
two.  roughly  equal-sized  flnna.  Chilton 


and  Hi  aModatad  oamptmf,  Redievter 
Credit  Center,  and  TRW.  They  have 
been  in  a  stable  oaapettdve  aquffibrhim. 
from  whkfa  Mcra  ol  thair  scrvicM  have 
benefilad.  TW  propoaad  aernr  of 
Chilte  aHl  TRW  «M1  duuge  dw 
BituatkA.  TBW.  conbiDed  wflii  Cldlton, 
will  b*  ia  a  pmMoB  to  <Mv«  Rediester 
Credit  Cealar  out  of  bvakMM.  Tbe 
newly-met^  fina  strlll  have  vn^  deep 
pockets.  It  cm  afiord  to  cat  ita  prices 
and  spend  coaadenhb  mmm  on  salaa 
peraaasipn  to  take  nsetomars  arsrsy  from 
Rochestar  Cntbl  Canter,  ba^cally. 
Rocfaaater  Credit  Canter  laada  tfaia 
posoibikty  ntora  hkely  aa  a  reanH  <d  its 
significant  and  aaccassful  affotta  over 
the  years  to  dewlap  Baiket  wmyniitnn 
for  tha  CkiltOB  name  in  tbia  area. 

Indeed,  as  I  already  neatkned.  we 
have  seen  infoTBatiroa  ririniiia^Balail  by 
TRW  benkhog  the  fact  dMt  THW  will 
now  have  aocaas  to  the  best  of  bolb 
worlds — information  from  TRW  and 
Informatien  from  fm*'yi  As  1 
explafaad.  wa  have  no  doubt  that 
customers  of  Rochaatar  Credit  Centn 
identify  mnsumer  credit  raparts  by  tha 
Chilton  oame.  much  aa  a  mttoaiCT  M»«»ig 
s  moving  van  oompaay  recognizas  it  by 
the  natimiol  namak  ladber  than  (^  the 
name  of  tba  local  carrier. 

Because  of  tha  rsnion  name 
recognitioo.  we  expect  that  a  sigoificant 
number  of  customera  will  leave 
Rochester  CredH  Center  and  follow 
Chilton  when  It  becomes  part  of  TRW.  It 
is  reasonable  to  antidpate  that  this 
change  nrfll  result  In  a  significant  ahifl  in 
the  current  maricet  concentration,  and 
that  TRW  then  will  have  a  dominant 
share  of  the  Rochester  market 

TRW  can  take  advantage  of  this 
dominant  position  by  lowering  its  prices. 
Becauee  of  TRWs  financial  reserves, 
this  decrease  in  prices  will  not  hkely 
cause  it  any  ham.  Ultimately,  TRW  will 
drive  Rochester  CretHt  Center  out  of 
business. 

Of  course,  once  Rochester  Credit 
Center  is  oat  of  the  market  Rochester- 
area  usere  of  conamner  creiifit  reports 
will  be  left  with  a  single  snpplier. 
TRW— e  monopolist  Once  it  achieves 
this  monopoly  position,  TRW  sviD  be 
able  to  raise  its  prices.  At  this  point, 
entry  by  another  firm  will  be  very 
unlikely,  anlees  one  of  the  three 
REMOTE  poesibthties  outlined  above 
occure.  Oedit  grantore  in  the  Rochester 
area  then  svfD  have  no  alternative  to 
TRW  and  will  be  forced  to  pay 
monopoly  prices. 

Contractual  Kigbls  of  ■""^-t^m'  QadU 
Center 

The  Competitive  impact  Statement 
aaaamaa  that  Rockeater  Credit  Center's 
contract  with  Chi  Hon  expires  June  1, 
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tflBO.  hi  fact  there  Is  no  such  provlsioa 
in  the  contract  between  these 
companies. 

Alter  receiving  notice  from  Chilton 
that  it  intended  to  terminate  Rochester 
CreAt  Center,  1  wrote  to  Van  Smith,  the 
rTMident  of  ChntoB,  on  November  30, 
1988.  asidag  him  to  specify  for  me  the 
contractual  bngnage  that  gave  Oiihon 
the  right  to  terminate  Rochester  Credit 
Canter.  He  responded  without  specifying 
tha  contract  fai  iaaoe,  and  I  wrote  him 
again  on  December  15.  At  a  later 
meetii^  widi  bin,  he  acknowleti^d  that 
a  darifying  sentanoe  had  been  left  out  of 
the  Rochester  Credit  Center  agreement 
and  that  the  agreement  was  ambiguous 
as  to  when  it  could  be  terminated.  In 
Csct  dw  agreement  does  not  contain  a 
specific  date  lor  tenriaatioa,  and 
Rochester  QvdH  Center  plans  to  htigate 
vigaeoaafy  tha  poaitkm  takm  by  Chilton 
and  ntW  that  tbe  ChUton  contract  %vith 
RochcstCT  Credit  Center  expires  on  ]rme 

1.  taga 

While  wa  tecogniia  that  this  may  not 
be  a  significaBt  factor  to  die  ^Mtice 
Department  and  dut  tbe  justice 
Department  ia  far  more  interested  in  the 

competitive  impact  of  the  proposed 
marser,  we  dkl  want  to  bring  it  to  yoor 
attention. 

C0f>ICLUS10N 

We  believe  that  an  analysis  erf  the 
market  and  a  tnie  understandii^  of  the 
credit-reporting  buamesa  d«nonstretes 
that  the  proposed  merger  will  have 
significant  anti-competitive  effects  in  the 
Rochester  area,  and.  we  bdieve  in 
many  other  areas  similar  to  Rochester. 
The  alternative  proposed  in  tha  consent 
decree  does  not,  for  the  reasons 
explained,  resolve  the  difficulfy. 
Therefore,  unless  the  Justice  Department 
can  develop  some  alternative  that  will 
permit  the  merger  to  go  forward,  while 
ensuring  that  competition  will  remain  in 
areas  such  as  Rochester,  ills  the 
position  of  Rochester  Credit  Center  that 
the  [ustice  Department  shouki  seek  an 
injunction  halting  the  merger. 

We  have  set  up  a  meeting  for 
February  2, 1980  with  officials  at  the 
Justice  Department  to  discuss  this 
matter  further.  At  that  time,  we  will  be 
glad  to  answer  any  questions  that 
representatives  of  tfaie  Justice 
Department  have  and  discuss  our 
comments  in  detail 

Very  truly  yoara. 
R.  Gregg  Heifer, 
pc:  Donald  |.  Ruaaell,  Esq. 

George  S.  Baranko,  Esq. 

Richard  L  Irvina,  Esq. 

)onatban  M.  Rick.  Esq. 

Katherine  M.  Joaaa,  Esq. 

William  Swope.  Esq. 

lames  Sutton.  Esq. 


ExhUntF 


Febraarjr  a,  laOB. 

Barry  Grossman.  Esq.,  Chief 

Communications  &  Finance  Section, 
Antitrust  Division.  MS.  Department 
of  Justice.  555  Foorth  Street  NW.. 
Washington.  DC  20001 
Re:  United  States  v.  TRW.  Inc.  Civ 
No.  C8&-4253  U.S.  District  Court  for 
the  Northern  District  of  Ohio. 
Eastern  Division 
Dear  Mr.  Grossman:  We  are  writing 
on  behalf  of  Credit  Data  of  Hawaii.  Inc.. 
a  Hawaii  corporation  ("CDH")  We  have 
been  provided  with  the  proposed  Final 
Judgment  and  Competitive  Impact 
Statement  filed  in  the  above-referenced 
matter. 

On  November  17, 1988,  the  United 
States  Department  of  Justice 
("Department")  filed  a  civil  antitrust 
complaint  under  Secticm  15  of  the 
Clayton  Act  (15  U.S.C.  \  25)  alleging  that 
the  proposed  acqmsitkn  of  Cbdton 
Corporation  ("Chilton")  by  TRW.  Inc. 
('TRW")  would  violate  Section  7  of  the 
Clayton  Act  (15  U.S.C.  {  18). 

Simultaneously,  the  Department  and 
TRW  filed  a  stipulation  by  which  they 
consented  to  the  entry  of  a  proposed 
Fina!  Judgment  ("Consent  Decree'T.  On 
that  same  day,  the  Department  filed  iu 
Competitive  Impact  Statement  as 
required  by  the  Antitrust  Procedures 
and  Penalties  Act  The  proposed 
Consent  Decree  approved  the 
acquisition  and  requn«d  TRW  lo  sell  a 
copy  of  its  consumer  credit  files  in 
certain  geographic  areas,  to  sell  a  copy 
of  Chilton's  consumer  credit  files  in 
other  areas  and  to  terminate  contracts 
relating  to  the  sale  of  network  services 
for  certain  specified  marketing  areas, 
including  Hawaii. 

In  accordance  with  the  antitrust 
Procedures  and  Penalties  Act  15  U.S.C 
S  16(b),  CDH  submits  these  comments 
on  the  Consent  Decree. 

As  stated  in  the  Complaint  the 
consumer  credit  reporting  indastr>'  is 
already  highly  concentrated  There  are 
currenUy  foin-  vendors  of  network 
services  in  the  United  States,  including 
TRW  and  Chilton.  (Complaint  115)  The 
merger  of  the  two  largest  vendors  of 
networic  services  in  the  United  States. 
leaving  a  total  of  three,  raises  serious 
questions  of  the  continued  viabiLty  of 
competition  in  the  credit  reporting 
industry.  CDH.  however,  will  focus 
these  comments  on  the  competitive 
situation  in  Hawaii. 

The  following  portion  of  the  proposed 
Consent  Decree  is  the  subject  of  this 
comment 

Unless  such  notice  has  already  been 
provided.  TRW  is  ordered  and  directed 
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to  provid*  wHtton  notica  to  |Cr«dtt  Dita 
of  Hawaii.  Inc..  Honoiuiu.  Hawaii]  of  Ita 
IntanI  to  terminate  contracta  relating  to 
the  sale  uf  network  aenrlcea  for  the 
marketing  areaa.  .  .  . 

It  it  CX)H't  poaiUon  that  the  proposed 
final  judgment  ihould  not  be  enterml  sa 
It  la  not  in  the  public  Intereat.  CDH 
believea  It  will  either  be  unable  to 
affiliate  with  or  tell  lU  filM  to  another 
competitor,  or  if  auccaaaful  will  not  be 
able  to  compete  with  TRW/Chlltoa 
Hither  reault  would  be  to  the  aevere 
detriment  of  CDH.  la  CDH'a  view.  tiM 
aapecta  of  the  propoaed  Cooaent  Decree 
relatlog  to  Hawaii  are  likely  to  reault  In 
the  near  elimination  of  competition  in 
tfala  atate.  Much  haa  been  aaid  about  the 
donfleni  to  competition  poaad  by  the 
Incraaaing  dominance  of  the  two  mafor 
forcea  in  the  credit  reporting  Induatry. 
Ffowever,  the  propoaed  conaent 
judgment  doea  not.  at  leaat  in  Hawaii, 
adequately  deal  with  thoae  problema. 

2.  The  Naturw  of  the  Credit  Reporting 
Market 

Credit  bureaua  collect  conaumer 
credit  information,  atore  it  in  computer* 
and  aell  it  to  credit  grantora.  Credit 
grantora  uae  theae  conaumer  credit 
reporta  to  determine  whether  to  grant 
credit  or  how  much  to  grant,  to 
indlviduala.  Credit  grantor*  uaually 
receive  conaumer  credit  reporta 
electronically  througb  oomputer 
terminals.  Vendors  operate  coa^>uter 
facilitiea  that  aupply  network  aervices  to 
credit  bureaua.  (Complaint  f  15.) 

Currently,  there  are  four  vendors  of 
network  services  In  the  United  States, 
Including  TRW  and  Chilton.  In  1906.  the 
total  United  Slatea  credit  reporting 
revenues  of  all  vendora  from  the  sale  of 
network  •ervices  and  credit  reporta  waa 
about  MlO  milhon.  (Complaint  |  IS.)  In 
1987.  TRWi  sales  totaled  about  tl40 
million  and  Chilton'e  toUled  about  tea 
million.  (Complaint  X\  13,  14.) 

Buyers  purchase  conaumer  credit 
reports  primarily  on  the  baals  of  the 
quality  and  quantity  of  information  in 
the  reporta.  (Complaint  f  Ifli)  The 
DepartnmU  claims  that  there  Is  no 
substitute  for  consumer  credit  reports 
that  a  slgnificanl  number  of  credit 
grantors  would  purchase  In  reeponse  to 
a  snaail.  but  algniflcant  lacreaae  In  the 
price  of  the  reporta.  (Complaint  1 1S.) 

Entry  Into  the  busineaa  of  providing 
conaumer  credit  reports  Is  difficult,  time 
conaumlng  and  expenoive.  Generally,  II 
takes  three  to  Ave  years  to  collect 
sufficient  information  to  provide  full  fll« 
credit  reports  in  a  given  market 
Consequently,  new  entry  by  another 
party  could  not  be  accomplished  rapidly 
enough  in  any  relevant  geographic  area 


to  prevent  the  anti-competitive  results  in 
this  transactloa 

Only  credit  bureaus  that  have 
comprehensive  coverage  in  the  local 
geographic  area  in  which  the  consumer 
about  whom  a  credit  report  la  aou^t 
realdes  are  conaidered  aourcea  of  credit 
reporta.  Thua.  the  relevant  geographic 
marketa  for  purpoeea  of  an  antitrust 
Inquiry  are  local  and  bounded  by  the 
overlapping  geographic  areaa  covered 
by  particular  competing  credit  bureaus. 
(Complaint  |  IB.)  The  relevant 
geographic  market  for  purpoeae  ol 
COH's  ooooems  is  the  state  of  Hawaii 

J.  Background  of  Cndit  Retorting  in 
Hawaii 

Prioc  to  1061.  when  CDH  first  tntered 
into  a  cradit-reportlnf  oootract  with 
TRW.  Chilton  was  the  only  national 
credit -reporting  agency  in  HawalL  In 
1061.  Chilton  had  baen  in  businass  In 
Hawaii  for  a  considerable  period  of 
time.  It  had  developed  a  mature  credit 
flle.  In  large  part  Chilton's  file 
development  and  market  poaltion  were 
possible  because  of  Chilton's  acquisition 
of  the  fonner  Credit  Bureau  of  Hawaii  In 
the  1870' s. 

When  CDH  began  operations,  it  was 
able  to  compete  with  Chilton  only 
becauae  of  ita  relationahip  with  TRW. 
Potential  customers  had  qo  reason  to 
tap  tha  meager  Hawaii  file  of  CDH 
unless  thay  sought  the  large  mainland 
file  of  TRW.  Moet  important  TRW  had 
and  has  significant  tuas  in  the  west 
coast.  Becauae  so  many  Califomians 
relocate  to  Hawaii,  credit  customer* 
sought  access  to  the  CDH/TW  files. 

After  nearly  eight  years  of  developing 
Ita  Hawaii  credit  Information.  CDH  now 
haa  a  mature  file.  Nonetheleaa.  Chilton 
itlU  maintains  a  more  comprehensive 
local  file. 

When  customers  seek  only  local 
credit  informatioa  Chilton  still 
maintains  a  competidve  edge  over  CDH. 
CDH  remains  sble  to  compete  largely 
because  of  the  strength  of  the  TRW  file 
behind  it  The  continued  affiliation 
between  TRW  and  CDH  haa  enabled 
CDH  to  obtain  roughly  90%  to  35%  of  the 
market. 

4.  Effect  of  the  Final  judgment 

The  Complsint  alleger  There  are  two 
credit  bureaus  that  collect  Information 
for  and  sell  full  file  consumer  credit 
reports  on  individuals  who  reside  in 
Hawaii.  Based  on  the  number  of 
conaumer  credit  reports  sold.  Chilton's 
owned  office  is  the  largest  credit  bureau 
and  TRWs  affiliate  is  the  second 
largest."  (Complaint  \  24  ) 

The  propoaed  consent  Judgment 
requires  TRW  to  terminate  its  contract 


with  CDK  According  to  the  economic 
impact  statstnent 

Termination  of  the  affiliation 
agreements  will  ensure  that  the 
acquisition  will  have  no  effect  on 
competition  in  the  relevant  geographic 
markets  where  the  affihates  operate 
because  affiliates  will  be  free  to  enter 
into  affiliabon  agreementa  with  vendors 
other  than  TRW  or  Chilton.  The 
terminated  affiliates  wiU  have  strong 
financial  Incentives  to  enter  into  new 
contractual  relationships  with  a  credit 
Informatioa  data  base  service  not  fully 
repreeented  taa  the  local  market  As  ■ 
result  the  number  of  competitors  and 
their  local  market  poaithms  will  remain 
sabetantlally  tuchaoged. 

We  reepectfoDy  rabmit  that  this  view 
is  mlsguiaed  at  the  least  and 
disingenuous  st  worst  It  displays 
fundamental  misunderstandings  as  to 
the  nature  of  the  credit  reporting  system 
in  Hawaii 

First  the  competitive  impact 
statement  ooodndes  that  there  will  be 
no  effect  on  competition  because  the 
affiliates  will  be  free  to  enter  Into 
affiliation  a^vements  with  other 
vendors.  The  coochision  that  there  wiU 
be  no  effect  on  competition  preeupposes 
two  things:  1)  not  only  will  CDH  be  able 
to  sell  its  file  to  or  contract  with  another 
potential  compedtor,  but  «la«  Z)  that 
CDH  acting  along  or  with  one  cj  the 
remaining  potential  competitor*  will  be 
able  to  malBtain  the  same  market  share 
that  CDH/TRW  now  an)ov*.  Neither  ef 
theae  suppostioiu  is  weU-foonded. 

While  die  two  remaining  potential 
competitors  In  Hawaii  might  be  willing 
to  purchase  CDH's  file,  there  is  no 
assurance  it  can  be  sold.  Right  now. 
abaent  a  TRW/Chilton  merger,  CDH  has 
the  right  to  enter  affiliation  agreements 
with  any  of  the  four  oompetitors  or 
potential  competitor*  in  Hawal.  If  the 
consent  judgment  becomes  effective. 
TRW  will  have  to  terminate  Its 
agreement  with  CDH  and  will  be 
prohibited  from  entering  into  an 
agreement  with  CDH  for  a  period  of  5 
years.  Chilton  will  no  longer  exist  Thus, 
instead  of  four  competitors  or  potintial 
competitors  In  Hawaii  with  whofS  CDH 
could  contract  there  remain  at  most 
two.  At  least  one  of  the  last  compeUttirs 
has  a  fiedgling  Hawaii  file.  It  might  not 
be  advanUgeous  to  affiliate  with  CDH. 
Moreover,  the  remaining  potential 
competitors  might  not  have  the  interest 
in  purchaaing  a  file  unless  they  are 
certain  that  the  file  can  compete  with 
the  new  TRW/Chilton  file. 

Even  a  cursory  review  of  the  market 
forces  in  Hawaii  demonstrate  the  fallacy 
in  the  assumption  that  CDH  will  be  able 
to  successfully  compete  with  the  joint 


TRW/Chilton.  As  set  forth  above,  the 
success  CDH  has  enjoyed  in  the  recmt 
past  is  a  direct  result  of  its  relationahip 
with  TRW.  CDH's  less  mature  and  less 
complete  Hawaii  file  haebeea  able  to 
oonfilete  with  Chihon  bacanae  ol 
TRWs  west  coast  file.  Cestein 
customers  now  daoose  CDH/TRW 
because  of  its  "■Hnland  filea. 

If  CDH  no  longer  has  the  TRW  files  to 
support  it  it  will  be  faced  with 
attempting  to  compete  head-to-head 
with  the  more  established,  more 
complete  Chilton  bcal  file.  If  the  TRW/ 
Chilton  merger  goes  through,  the  result 
for  CDH  wiH  be  even  more  devastating. 
A  customer  will  now  have  the  choice 
between  a  more  mature  Hawaii  file 
(Chilton)  coupled  with  a  vast  mainland 
file  (TRW)  or  a  young  Hawaii  file  (CDH) 
posaibly  coupled  with  a  weaker 
mainland  fila.  To  suggest  that  CDH  once 
it  is  cut  adrift  wrill  retain  the  same 
market  share  as  CDH/TRW,  is  naive. 

To  make  matters  worse,  CDH/TRW 
now  markets  its  services  aoder  the 
name  of  'TRW."  Ckistomo*  and 
potential  cnstome*  are  ciarently  faced 
with  the  choice  between  Chihon  or 
TRW.  Aa  stated  above,  credit  grantors 
(or  CDH  cQstflaMte)  asoally  receive 
consumer  credit  reports  ekctraeically 
through  cenapater  feerminala.  In  Hawaii. 
Booet  credift  graators  have  been  provided 
with  tominals  throw^  which  they  may 
gain  acoeas  to  the  credit  buraaaa.  All 
new  terminala  are  aurently  equipped 
with  a  number  of  buttons  indnding  one 
for  ChiltoB  and  one  for  TRW.  The  name 
"CDH"  does  not  appear  on  the  computer 
terminals.  Nor  doM  it  appear  ea  die 
consumer  credit  report  or  the  invoice. 
As  far  as  most  customers  are  concerned, 
TRW  works  alone.  After  the  TRW/ 
Chilton  merger,  many  cnstomefs  will  not 
even  know  tfiat  the  entity  that  was 
supplying  the  information  under  the 
TRW  name  is  now  independent  or 
associated  with  another  compaoy.' 

The  inevitable  result  is  that  whatever 
market  share  CDH/TRW  had  will  not 
simply  shift  to  CDH  with  its  new 
affiliate.  It  ia  far  more  likely  that  TRW 
will  retain  its  share  and  add  that  to  the 
Chilton  market  share. 

5.HHI 

In  its  Complaint  the  Department 
stated  that  in  10  relevant  markets 
(including  Hawaii)  the  proposed 
acquisition  would  subetantiaUy  increese 
concentration.  The  HhB,  It  reporta,  is 
currently  ^^ater  flian  3,200  and  the 
acquisition  of  Chilton  would  mcrease 


the  Mfl  by  more  than  700  points. 
(Conplaint  \  X.) 

In  fact  based  on  Ae  afiegations  in  the 
Contpiaint,  the  HHI  in  Hawaii  would  be 
closer  to  5.200.*  CDH  takes  the  position 
that  the  HHI  is  really  somewhere  in 
excess  of  4.300.'  Whatever  figure  is 
used,  the  market  is  considered  highly 
concentrated  based  on  the  1984 
Department  of  Justice  Merger 
Guidelines. 

The  increase  in  the  HHI  could  be 
almost  AJOOa  if  TRW  and  Chilton  merge 
in  Hawaii  without  liraitatiaB.  Even  with 
the  ordered  termination  of  the  affiliation 
agreement  between  TRW  and  CDH,  the 
HHI  would  undoubtedly  rise. 

Assmning  that  TRW/CDH  has  a 
market  share  of  35  percent  Chilton  has 
a  55  percent  share  and  a  third 
competitor  has  a  10  percent  share,  the 
HHI  is  4.350.  If  CDH  affiliated  with  the 
third  competitor  and  tept  ita  entire 
market  share  the  HHI  would  rise  by  700 
points.  What  is  more  likely.  CDH  might 
retain  only  a  portion  of  its  market  share 
[e.g..  20  percent)  and  TRW  retain  part 
[e.g.,  15  percent).  That  would  leave 
TRW/Chilton  with  a  70  percott  share 
and  dNrl  with  a  30  percent  share.  The 
resultiflg  HHI  would  be  5,800  or  an 
increase  of  1,46a  (As  set  forth  above,  it 
is  unlikely  that  CDH  would  be  able  to 
retain  a  large  market  ahare  without  its 
TRW  affiliation.  The  smaller  CCfff  s 
share,  the  larger  die  HHL) 

According  to  the  1904  Merger 
Guidelines. 

The  Department  is  likely  to  challenge 
mergers  in  this  region  (above  1,800)  that 
produce  an  mcrease  in  the  HHI  of  more 
than  50  points,  unless  the  Department 
concludes  .  .  .   that  the  merger  is  not 
Hkely  substantially  to  lessen 
competition.  However,  if  the  increase  in 
die  HHI  exceeds  100  and  the  post- 
merger  HHI  substantially  exceeds  l,80tX 
on/y  in  extraordinary  cases  will  such 
factors  establish  that  the  merger  is  not 
likely  substantially  to  lessen 
competition. 

The  merger  of  TRW  acd  Chilton  in 
Hawaii  would  result  in  a  post-merger 
HHI  substantially  in  excess  of  130a 
The  increase  in  the  HHI  would  in  all 
likelihood  far  exceed  100.*  The 


'  CDH  win  pvcD  be  prevented  (ratn  using  the 
"•■•  "CDff  anoe  «!»  ■flllwlHin  contracl  it 
(enrnaatad. 


*  Thit  anumei  that  there  are  only  rwo 
competitors  in  Hawab  with  the  following  nsHiel 
ituTec  TRW— m  paresnt;  CtnltoB— SO  percent. 

*  Aaaunine  TRW/CDH  baa  a  35  pemnt  aiure: 
Chilton  haa  iS  percaat  and  oee  at  two  others  have 
10  percent 

*  Only  if  there  are  only  two  competitort  in 
l-iawaii  and  CDH  retains  iu  entire  market  share 
would  the  HHI  remain  the  same. 


Department  cannot  establish  that  the 
merger  is  not  Kkely  substantially  to 
lessen  competition. 

The  factors  affecting  the  significance 
of  market  shares  and  concentration  do 
not  change  the  result  For  example,  this 
is  not  a  market  in  which  there  are 
changing  market  conditions,  nor  is  there 
ease  of  entry.  Accordingly,  the 
Department  should  have  to  show  what 
extraordinary  circumstances  exist  in 
Hawaii  to  allow  competition  to  remain. 

a  The  Consent  Decree  Should  Not  Be 
Approved  Until  The  Department  .And 
TR  W  Demonstrate  That  CDH  Con 
Remain  a  Viable  Competitor 

To  fulfill  its  obligations  rnider  the 
Antitrust  Penalties  and  Procedures  Act 
15  U.S.C  SlB(e).  the  court  must  consider 
whether  the  public  interest  will  be 
served  by  sanctioning  a  merger  of  \he 
only  two  competitors  in  the  consumer 
credit  market  in  Hawaii.  In  support  of 
the  Consent  Decree,  the  Department 
concluded  that  by  ordering  TRW  to 
discontinue  its  affiliation  with  CDH.  the 
competitive  environment  would  remam 
unaltered.  As  set  forth  above,  that  is  not 
the  case. 

In  United  States  v.  National 
Broadcasting  Co^  Inc..  449  F.  Supp  1127 
(CJX  CaL  1978).  tike  court  is  approvmg 
a  proposed  consent  judgment  stated,  "in 
evaluating  a  proposed  conaent  decree, 
one  highly  sigmficant  factor  is  the 
degree  to  which  the  proposed  decree 
advances  and  is  consistent  with  the 
government's  ohgioal  prayer  for  reiief." 
Id.  at  1144.  The  court  concluded  thai  the 
"relief  provided  by  the  )adgment  is 
consistent  with  the  government  s 
general  tlieory  of  liabihty  as  maaiiested 
in  its  complaint."  Id  at  1145.  Aa  a  result, 
the  court  held  "that  the  consent 
judgment  on  balance,  advances  and  is 
in  the  pubhc  interest. "  U. 

In  this  case,  the  government's  onginai 
prayer  for  relief  sought  to  enjom  the 
merger  in  order  to  protect  competition. 
Thus,  the  court  must  determine  whether 
the  Consent  Decree  is  consistent  with 
that  original  prayer  for  r^tef.  Since  the 
effect  of  the  Consent  Decree  is  likely  to 
substantially  lessen  competition,  it 
should  not  be  approved. 

The  Competitive  Impact  Statement 
fails  to  explain  why  odier  options  were 
not  considered  with  respect  to  the 
Hawaii  market.  Since  CDH,  without 
access  to  the  TKW,  files  will  have 
dL*Ticult>  competing  with  TRW/ChiJion. 
merely  requiring  TRW  to  terminate  its 
contract  with  CDH  will  not  result  in 
continued  competition  in  this  stale.  In 
certain  areas,  the  Consent  Decree 
requires  that  TRW  sell  a  copy  of  either 
the  file  it  now  owns  or  a  copy  of  the  Hie 
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it  tvill  acquire  from  Chilton  to  one  of  th« 
other  compunlet  providing  network 
•ervlcei  The  Competitive  Impact 
Statement  itales  that  the  Department 
(  onildered  but  r«|ected  the  option  of 
n^fu«lnjj  to  allow  TRW  to  retain  a  copy 
of  the  consumer  credit  filet  that  it  must 
»hI1  It  rejected  this  option  claiming  thaJ 
if  TRW  can  retain  a  copy  of  both  the 
C'hillon  and  TRW  consumer  credit  files 
It  can  prtjvlde  consumers  with  a  higher 
quality  prmluct   However,  that  is 
basically  the  reason  that  competitors 
»ut.h  as  CI)H  will  Imj  unable  to  compete 
m  the  market 

rhe  Department  also  considered  and 
reiected  r^s^uinng  TRW  to  sell  copies  of 
the  combined  TRW/Chilton  conaunier 
credit  files.  The  Department  re)*<:ted 
this  alternative  because  it  t>elieved  that 
a  copy  of  either  firms  full  file  would  \te 
sufficient  to  enable  the  new  finn  to 
compete  effectively  in  the  relevant 
market  The  reasons  for  re)ecting  this 
option  were  not  well  thought  out  The 
Competitive  Impact  Statement  staled. 
The  new  firm  will  have  all  the  credit 
information  previously  owned  by  one  of 
the  leading  competitors  in  the  market." 
As  statml  above,  in  Mawall.  that  is  not 
the  case  If  CDfi  is  coupled  with  another 
competitor,  CDH  will  have  only  the  local 
component  of  Its  TRW/CDH  files. 
whereas  TRW/Chilton  will  have  both 
the  mora  mature  Chilton  files  and  the 
strong  Chilton/TRW  mainland  files 
CDH  or  others  will  remain  unable  to 
( onspete  against  these  joint  files 

There  were  other  alternatives  which 
the  Department  failed  to  accept  Since 
the  Consent  Decree  as  proposed  by 
TRW  and  the  Department  will  likely 
reduce  competition  in  the  state  of 
fiawall.  the  Consent  Decree  should  not 
be  approved. 

If  you  have  any  questions  about  the 
foregoing  or  would  like  to  discuss  it  with 
CDH.  please  do  not  hesitate  to  cx>ntact 
this  ofTice 

Very  truly  yours. 
Murgory  S  Bronster 

ExiiiUtG 

February  ia  1980 

Uetjrvr 

Barry  Grossman.  Esq..  Cbief. 

Communications  and  Finance 
Section.  Antitrust  Division.  U.S. 
Department  of  lustice.  &S5  4th  Street 
NW  .  Woshlngton.  DC.  20001 
Re:  Proposed  Final  |udgment  in  United 

Statea  y   TRW.  Inc. 
Dear  Mr  Grossman:  The  coounents  in 

this  letter  are  being  submitted  on  behalf 

of  Credit  Data  of  Central  Massachusetts. 

Inc.  and  Credit  Data  of  Rhode  Island. 

Inc.  Neither  of  these  finns  is  a  p«rty  to 

the  action  trhich  you  have  brought 


against  TRW  and  neither  of  these  firm* 
has  committed  any  offense  under  the 
laws  of  the  United  States.  Yet. 
remarkably,  they  bear  the  burden  of  the 
relief  sought  by  the  proposed  final 
ludgment.  I  suggest  that  there  is  no 
precedent  in  case  law  or  in  the  practice 
of  the  Antitrust  Division  for  this  result 
and  it  is  manifestly  unjust. 

This  matter  arises  out  of  the  proposed 
acquisition  of  Chilton  Corporation  by 
TRW  The  United  States  hos  filed  a 
complaint  under  section  7  of  the  Clayton 
Act  contending  that  the  acquisition  is 
unlawful  in  that  it  would  lessen 
competition  In  the  sale  of  consumer 
credit  reports.  The  Antitrust  Division 
has  apparently  negotiated  a  decree  with 
TRW  under  which  the  Division  would 
agree  that  the  acquisition  may  be 
rx)nsummated  Although  the  decree  or 
proposed  final  judgment  drastically 
tiifects  our  clients,  they  have  never  been 
consulted  by  representatives  of  the 
Government.  Indeed,  so  far  as  1  know, 
they  have  never  even  been  contacted. 

The  proposed  final  judgment  reflects 
an  assumption  that  there  is  particular 
concentration  In  certain  defined 
geographic  markets  and  that  in  these 
markets,  TRW  must  agree  to  terminate 
existing  affiliates.  Credit  Dota  of  Central 
Massachusetts  and  Credit  Data  of 
Rhode  Island  are  two  such  affiliates  and 
they  have  been  informed  by  TRW  that 
their  agreements  will  not  be  extended 
and  will  terminate  on  their  respective 
anniversary  dates  in  May  and  |uly  of 
this  year  1  quote  from  a  letter  dated 
November  14,  1988  from  TRW  to  Credit 
Data  of  Central  Massachusetts  (a  copy 
of  the  full  letter  is  attached): 

"As  1  am  sure  you  know.  TRW  is  In 
the  process  of  acquiring  Chilton 
Corporation.  Because  of  the  sixe  of  the 
transaction,  approval  of  the  Department 
of  justice  was  required.  As  part  of  that 
approval  process,  we  will  be  required  to 
terminate  our  Computerlxed  Credit 
Reporting  Services  Agreement  made  and 
entered  into  as  of  July  12. 1983 
("Agreement)  ' 

It  is  jiiKt  not  right  for  such  harm  to  be 
visited  on  an  inno<-.ent  party  We  object 
to  the  Inclusion  in  the  proposed  final 
judgment  of  provisions  that  require  the 
severance  of  relationships  between  our 
clients  and  TRW  These  provisions  call 
for  the  destruction  of  our  clients' 
existing  business  relationships  and  the 
harm  is  real  and  immediate. 

Chir  clients  have  limited  resources. 
Therefore,  we  request  that  you  make  our 
comments  available  to  the  Court  before 
which  this  action  is  pending.  We  do  not 
believe  that  a  Court  would  find  the 
proposed  final  judgment  In  its  present 
form  to  be  in  the  public  interest 


Very  truly  yours, 
Wililam  L  Patton 

ExMUtG 

November  t4. 19aB. 

Mr.  Richard  Downing.  Sr.  Credit  Data  of 
Central  Massachusetts.  Inc..  15 
Howard  Street.  Framingham. 
Massachusetts  (MTOl 

Dear  Mr  Downing:  As  I  am  sure  you 
know.  TRW  is  in  the  process  of 
ocquinng  Chilton  Corporation.  Because 
of  the  size  of  the  transactloiv  approval 
of  the  Department  of  Justice  was 
required.  As  part  of  that  approval 
process,  we  will  be  required  to 
terminate  our  Computerixed  Credit 
Reporting  Services  Agreement  made  and 
entered  into  as  of  July  12. 1983 
("Agreement") 

This  letter  is  to  notify  you  that  if  the 
acquisition  of  Chilton  is  completed, 
notice  will  be  given  pursuant  to  Section 
n(b)  of  the  Agreement  that  the  Renewal 
Term  will  not  automatically  extend,  and 
the  Agreement  will  terminate  on  July  10. 
1989.  unless  extended  by  mutual 
agreement  with  approval  of  the 
Department  of  justice.  If.  for  some 
reason  the  acquisition  is  not  completed. 
we  will  notify  you  promptly. 

If  the  Agreement  terminates.  TRW 
will  use  its  best  efforts  to  assist  in  a 
conversion  of  your  data  base  to  another 
credit  reporting  system,  and  we  will 
work  with  you  to  make  the  transition  as 
smooth  as  possible  under  the 
drcumsUnces.  Until  that  time,  we  will 
continue  to  provide  you  with  the  best 
support  and  service  on  the  TRW  System 

If  you  have  any  questions,  please 
contract  me  directly. 

Sincerely, 
Edward  A.  Babieri  PhJ). 
Vice  Pre$id«nt  *  General  Manager  TR  W 
Credit  Data 

ExhifaMH 

February  B.  1989 

Mr.  Barry  Grossman  Chief. 

Communications  &  Finance  Section. 

Antitrust  Division.  U.S.  Department 

of  justice.  555  4th  Street  NW.. 

Washington.  DC  20001 

Dear  Mr.  Grossman:  This  firm  has 
been  retained  by  Centroplex  Credit 
Reporting  &  Collections,  hia  (hereinafter 
referred  to  as  "CCRC")  wrfaich  has 
offices  in  the  Central  Texas  area  and  its 
principal  place  of  business  being  807 
North  2nd  Street  IQlleen.  Texas.  This 
letter  is  being  sent  pursuant  to  the 
provisions  of  15  U.S.C  Sec.  18(d]  and  is 
Intended  to  be  a  comment  on  the 
proposed  consent  judgment  submitted  in 
cause  no.  C88-4253.  styled  United  States 
of  America  vs.  TRW.  Inc.  filed  In  the 


District  Court  for  the  Northern  District 
of  Ohio.  Eastern  Division. 

The  substance  of  this  letter  is  to  notify 
the  Justice  Department  and  all  parties 
concerned  in  the  TRW  acquisition  of 
Chilton  that  the  consent  judgment  as 
presently  written  contains  errors  in  that 
it  authorizes  TRW  to  sell  or  transfer  to 
Trans  Union  Credit  Information  Co. 
credit  file  information  contained  in  the 
affected  zip  code  areas  which  TRW 
does  not  have  authority  to  sell  or 
transfer.  Therefore,  CCRC  is  seeking  to 
have  the  United  States  withdraw  its 
consent  to  the  judgment  as  presently 
*vritten  or  in  the  alternative  CCRC  is 
seeking  a  modification  of  the  consent 
judgment  as  presently  written  to 
eliminate  the  problems  with  the  zip  code 
regions  affected  by  the  agreement 
between  TRW  and  CCRC. 

Background  Regarding  Relationship 
Between  TRW  k  CCRC 

Chi  July  7. 1987.  CCRC  and  TRW 
entered  into  a  computerized  credit 
reporting  service  agreement  for  an  initial 
term  of  five  years.  Pursuant  to  the  terms 
of  the  agreement  there  were  a  series  of 
zip  codes  which  were  designated  to  be 
CCRC's  data  base.  This  data  base 
included  all  of  the  credit  information 
and  records  stored  in  the  TRW  system. 
no  matter  how  or  by  whom  collected 
which  had  a  current  address  within  the 
CCRC  designated  zip  code  area.  A  copy 
of  those  zip  codes  are  attached  as 
Exhibit  Chie.  Thiere  also  may  be  other 
zip  codes  affected  by  subsequent 
amendments  to  the  agreement  between 
CCRC  and  TRW. 

By  virture  of  the  agreement  entered 
into  by  CCRC  and  TRW.  the  credit 
information  contained  in  the  designated 
zip  code  areas  became  the  property  of 
CCRC.  The  agreement  specifically 
provides  that  "CCRC's  data  base  shall 
be  the  property  of  CCRC  .  .  .".  CCRC 
essentially  bought  TRWs  corporate  files 
for  the  affected  regions.  Since  the  date 
of  the  agreement  CCRC  has  continually 
updated  and  enhanced  the  credit 
information  contained  in  the  files  for 
those  zip  code  areas.  This  process  has 
resulted  in  the  expenditure  of  a  great 
deal  of  manpower  hours  and  expense  on 
the  pa.rt  of  CCRC. 

The  agreement  further  provides  that 
TRW  may  purchase  on  an  inquiry  by 
inquiry  basis  the  credit  information 
contained  in  CCRCs  data  base. 
Likewise,  CCRC  may  purchase  on  an 
inquiry  by  inquiry  basis  the  credit 
information  contained  in  the  TRW  data 
base.  By  virtue  of  this  provision  in  the 
agreement  the  parties  recognize  that 
each  party  owns  the  Information 
contained  in  the  respective  data  bases 
as  separate  and  Independent  property. 


The  agreement  also  provides  that  the 
relationship  between  CCRC  and  TRW 
created  by  the  agreement  is  not  to  be 
Interpreted  as  a  joint  venture, 
partnership,  or  principal /agent 
relationship.  Neither  party  has  the  right 
or  authority  to  act  for,  or  to  assume, 
create  or  incur  any  obligation,  liability, 
or  responsibility  of  any  kind  whether 
expressed  or  implied,  against  in  the 
name  of  or  on  behalf  of.  the  other  party. 

Effect  of  Consent  Judgment  on  CCRC 

Paragraph  V  (A)(1)  of  the  consent 
judgment  provides  that  TRW  has 
entered  into  an  agreement  to  sell  a  copy 
of  the  consumer  credit  files  for  the 
geographic  areas  identified  in 
attachment  II  of  the  consent  judgment 
More  specifically.  TRW  has  entered  into 
a  credit  file  sale  agreement  with  Trans 
Union  Credit  Information  Co.  to  sell  zip 
code  areas  which  are  the  subject  of  this 
comment  letter.  Those  areas  include 
some  of  the  zip  code  areas  which  are 
designated  CCRC  data  base  information 
in  the  agreement  beiween  CCRC  and 
TRW.  A  comparison  of  the  zip  codes 
designated  as  CCRC's  data  base  in  the 
agreement  between  TRW  and  CCRC 
and  the  zip  code  areas  listed  in 
attachment  0  of  the  consent  decree 
reveals  that  at  least  the  following  zip 
codes  are  affected: 

78826.  78500.  76529,  76531  through 
76532.  76555  through  76556,  76575,  76581 
through  78620,  78629,  76688,  76700. 

There  may  also  be  other  zip  codes 
which  could  be  affected  by  virtue  of 
amendments  to  the  agreement  entered 
into  between  CCRC  and  TRW. 

The  competitive  impact  statement 
notes  that  TRW  has  entered  into 
agreements  to  sell  a  copy  of  the  file  it 
owns  to  one  of  the  other  companies 
providing  network  services.  Simply  put 
TRW  has  agreed  to  sell  zip  codes/data 
base  information  to  a  competitor  of 
CCRC  which  it  has  no  authority  to  sell. 
It  has  not  asked  for  nor  received  CCRC's 
permission  to  sell  such  information. 

Obviously,  the  sale  of  such 
information  to  a  competitor  of  CCRC 
could  have  a  direct  and  devastating 
effect  on  CCRC's  operations.  As  noted 
throughout  the  competitive  impact 
statement  and  consent  judgment  the 
credit  information  contained  in  the 
credit  files  is  extremely  important  in  the 
day  to  day  business  of  companies  in  the 
credit  retrieval  information  business. 

It  is  CCRC's  position  that  the  purpose 
of  the  proposed  final  judgment  is  to  do 
what  is  in  the  public's  best  interest 
Certainly  it  cannot  be  said  that  it  is  in 
the  pubhc's  best  interest  to  permit  TRW 
to  transfer  property  which  rightfully 
belongs  to  CCRC  and  sell  it  to  a 
competitor  of  CCRC  Once  this  credit 


data  has  been  transferred  and 
assimilated  into  a  competitor's  file,  it 
may  be  virtually  irretrievable  and  the 
damage  sustained  by  CCRC  could  be 
devastating. 

Therefore,  CCRC  would  request  that 
the  United  States  withdraw  its  consent 
to  the  consent  judgment  in  cause  no 
C88-4253,  United  States  of  America  vs. 
TRW.  Inc.  or  in  the  alternative,  that  the 
United  States  recommend  a 
modification  of  the  consent  decree  to 
eliminate  the  problems  expressed  in  this 
comment  letter. 

CCRC  is  willing  to  provide  any  further 
information  which  United  States  Justice 
Department  feels  is  necessary  to 
adequately  review  this  consent 
judgment  including,  but  not  limited  to. 
the  agreement  entered  Into  with  TRW. 
Please  feel  free  to  contact  me  if  you 
have  any  questions  or  comments. 

Sincerely. 
Robert  T.  Swanton.  Jr. 

Exhibit  1— CCRC  Area  of  Coverage 

CCRC's  Zip  Code  Area  for  consumer 
credit  reports  will  include  the  following 
zip  codes: 

Texas-.  7650(V-76799,  76853.  76877. 
78613,  78815.  78617.  78819-21.  78626. 
78634.  78640-4Z  78666.  78876  78700-99. 

Exhibit! 

February  9, 1989 

Barry  Grossman,  Esq.,  U.S.  Departmeni 
of  Justice,  Washington.  DC  20001 

Re:  United  States  v.  TRW.  Inc.. 
Consent  Decree 

Dear  Mr.  Grossman:  It  has  been  called 
to  my  attention  that  the  arrangements 
called  for  by  the  proposed  consent 
decree  in  the  referenced  case  could  have 
an  adverse,  anticompetitive  effect  upon 
certain  independent  credit  bureaus  In 
particular,  the  decree's  requirement  that 
Credit  Bureau  Services  of  New 
Hampshire  terminate  its  arrangements 
for  purchasing  data  processing  and 
network  services  from  Chilton 
Corporation  (which  would  be  acquired 
by  "TRW  if  the  acquisition  is  approved) 
may  unfairly  deprive  CBS-NH  of  the 
capacity  to  compete  effectively. 

I  am  concerned  that  the  consent 
decree  may  inadvertently  impose 
unwarranted  and  ultimately 
anticompetitive  restrictions  on  CBS-NH. 
This  would  be  unfair  inasmuch  as  CBS- 
NH  is  not  engaged  in.  or  about  to  engage 
in.  any  anticompetitive  activity  or 
arrangements  which  are  alleged  to 
violate  the  antitrust  laws  in  the 
Department's  complaint 

As  I  understand  the  facts,  the  decree 
would  hinder  independent  credit 
bureaus  like  CBS-NH  from  providing 
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fuU-MTvio*  cradtt  raportla§  to  cradit 
granton.  Wldk  th«  dscTM  bmn  C8B-NH 
from  aooess  to  th*  data  procasslng  and 
networidng  —1  »tca«  It  >iow  obtatna  fron 
Chilton,  other  KNiroM  of  aqnlvalent 
MTvicaa  an  not  readily  available.  Ai  a 
reatilL  CBft-NH  atands  to  lose  a  aiseaHIa 
portion  of  the  whoieaaie  nib-mariet  It 
now  aervtcea  aa  aa  Independent  bureau. 

In  propoateif  anrangeroenta  to 
accommodate  TRWi  Acquisition  of 
Chilton,  it  aeema  counterproductive  to 
impoae  reatrlctiona  which  curt  a  U  the 
ability  of  independent  credit  bureau* 
like  CBS-NH  to  compete  effectively  with 
credit  boreaua  wholly-owned  by  TRW 
and  other  Urfe  vendon. 

I  hope  that  the  Department  will  give 
careful  coaalderation  to  theae  ooncems. 
■  •  more  fully  expreeeed  In  the  commenta 
filed  by  CBB-NH  in  lU  iubmiaaion  lo 
you  dated  fanuary  18. 1908. 

Sincerely. 
Gordon  ).  Humphrey.  USS. 
(FR  Doc  ■  Mil  PUed  >-tl»-«e  •:«S  ami 


Act  Of 
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1M4.CAO 

Netioe  is  haraby  fivan  that  porauaal 
to  aactloa  a(a)  af  tha  National 
Cooperadva  Raaaarcfa  Act  of  1984. 15 
U.S.C  «301  9t  »eq.  ( "tfaa  AcT).  CAD 
Pramework  Initiative.  Inc.  ("CFT")  baa 
fHad  written  notiilcatiaaa 
sija\dtaaao«ialy  with  tiia  Atloraey 
General  and  tha  Fadaral  Trade 
Commiaaion  discloatng  (1)  tha  identitiea 
of  the  pa«tlaa  to  the  emtnia  and  (Z)  tha 
natare  and  ob^etlves  of  tha  vefiture. 
The  notifications  ware  Ulad  for  the 
purpoaa  of  Invoking  the  Act* a  proviaiona 
limiting  tha  recovery  of  antitrast 
plaiatlA  to  actnal  damages  nnder 
apadflad  ckofButanoas.  Potaaaal  lo 
aectioo  a(b)  of  the  Act.  tha  idaatltlaa  of 
tha  parttaa  to  CFI  awl  tta  gaoaral  area  of 
plaiuiad  activity  af«  glvaa  baioar 

The  foUowiag  entlttee  aia  Garporata 
MambawofCFl: 

Advancad  Micro  Devices.  Inc. 

AlcatalNV 

ApoUo  Corapttter.  Inc. 

ATftT  Ball  Uboratoriea 

BU11S.A. 

CADENCE  Design  ajrstama.  hac 

Control  OaU  Corp. 

Daisy  SyataBa  Corp. 

DIfHal  Bqalpnent  Corparatkm 

EDA  Sysismsu  bML 

GEAaraapMO 

CesHral  Uotars/Detoo  I 

Hanis  Samiooodaetor 

HawUtt^adcafd  I 

HoneywaA.  Inc. 


bilBifiaph  Corp. 
Intematlaaal  Conputers  Ltd. 
Mentor  Graphics  Coiporatioa 
MicroelectroDlcs  and  Computer 

TechnoUigy  Corpora  tloa 
Motorola.  Inc. 
NCHCorp. 

Nixdorf  Coaiputer  AC 
Ob)ectlve  Deilgn.  Inc. 
Objectivity.  Inc. 
Robert  Bosch  GbmH 
SCME  FoundaUon  Cantata  for  Mlcro- 

FJectromca 
SCS  Tboouoa  Microelectronics 
Siemens  AC 
Sony  Corporation 
Sun  Microsyatenu 
Texas  butniments,  Idc 
Valid  Logic  By  stems.  Inc. 
VIEWLOCIC  Systems,  Inc. 
VLSI  Technology 
Westinghoase  Electric  Corp. 

Tha  fbUowiag  entities  are  Assodala 
MflabarsofCFL 
Delft  Uohraralty  of  Technology 
Franhofar  AJ8 
Geseflachaft  Ftar  Madiamatik  and 

DatBBvaraibeltung  mbH  (CMD) 
bitelCotpL 

PTT  Reaaarch  Nehar  Laboratarles 
Semioondoctor  Raaearrh  Corporatioa 
Kenneth  Bakalar 
Bill  Harding 
David  fafcnpac 
MoaShahdad 
Erwin  Wmhawaky 

The  obtacbva  af  CFI  is  to  develop 
Industry  acceptable  standards, 
spedflcatloos  aad  giddaHnes  for  design 
automation  frame wmks  wfalcfa  will 
enaUe  the  ooaxlatenoa  and  cooperation 
of  a  variety  of  oonpotar  hardware  and 
software  products  used  for  computer 
aided  design. 

Dirmslae  af  (^^urmtitwm.  Ajttitnmt  Dirmioa. 
[FR  Dae  »-«MS  Had  >-10-Mt  Ml  ami 
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Notice  Is  hereby  given  that,  on 
lanuary  XX  UH.  pwsnant  to  aactkMi  a(a] 
of  the  Natkmal  Coopavatlva  Reaeareh 
Act  ofraei  M».  L  flB^4B2  ftha  Act^ 

rSRC)  fHad  a  wrtttaQ  notlllaBthn 
stiualtaBsoasn  wHh  the  Attomay 
Ganaral  and  tha  Pbdard  Ttada 


SRC  fflad  Its  notlficatiaa  of  tha 
memharahlp  chaises  far  the  pwpoaa  of 
cxtaodlog  the  Act's  provisions  limiting 
the  recovery  of  aadtraat  ptahifdfis  to 
actual  riniaages  under  speelflad 
ciraunstanaea.  Pursuant  to  soctioa  8(b] 
of  tha  Act  dta  identltias  of  the  partlae  to 
SRC  and  SRCs  ganetai  area  of  planned 
activity  are  given  below. 

SRC  Is  a  )oint  venture  which,  with  the 
delations  and  additions  of  the 
previously  identified  oooapanies. 
comprises  the  following  raendMrs: 
Advanced  Micro  Devices,  inoorparated 
Applied  Materials.  bK. 
ATftT  TedMiology.  Incorporated 
ConbtH  Data  Corporatian 
Digital  Equipment  Corporation 
E.L  du  Pont  da  Namoors  It  Company 
Eastman  Kodak  Company 
Eaton  Corpora tion 
E-Systems,  Ina 

General  Electric  Company /RCA 
General  Mottsrs  Corporatioii 
Marris  Corporation 
Hewlett -Packard  Company 
Honeywell.  Incorporated 
IBM  Corporation 
Intel  CoiporatioB 
LSI  Logic  Corporation 
MicTon  Technology,  Inc. 
Motorola.  Incorporated 
National  Semlanductor  Corporatloa 
NCR  Corporatkin 
Perkin-Bhner  Corporathw 
Rockwril  International  Corp. 
SEMATECH.  IncL 

SEMI  Chaptar.  dw  madbars  of  whk^ 
are  the  following: 
ACAaeodataa 

American  Technical  Caramica 
ASYST  Todmologiaa.  bic. 
Coors  Caramica 

Emergent  Tedmologlaa  Corporation 
FSI  CotporatiaB 
Caaoa.faic 

HareaUa  Specialty  QMiileaU  Company 
Ion  tanptaat  Oarvices 
LeUghtoa  Etecftronica.  Inc. 
Logical  gohitkms  Technology,  Inc. 
MaoOemid.  fakC 
KAcrion  Coiporatloii 
Optical  Specxaltlea.  Inc. 
Pacific  Waetara  Systama,  faK. 
Peak  Systems.  Inc. 
Saga  Eatetpriaaa.  fate 
The  SBMl  Graop.  hac 
Sa.V  AGO  Data  ^atams 

ini  nn  irnglim d  Melailals  Tn 

Sohd  State  Wqaifm  int  Corp. 
TachaBk^hiedrikwAaaodatoa.  faie. 


faicoipuMted 


Westinghoiue  Electric  Corporation 
Xerox  Corporation. 

SRCs  purpose  is  to  plan,  promote, 
coordinate,  sponsor,  and  conduct 
research  supportive  of  the 
semiconductor  industry  and  directed 
toward: 

1.  Increasing  knowledge  of 
semiconductor  materials  and 
phenomena,  and  of  related  scientinc  and 
engineering  subjects  that  are  required 
for  the  useful  application  of 
semiconductors; 

2.  Developing  new  and  more  efficient 
designs  and  manufacturing  technologies 
for  semiconductor  devices; 

3.  Identifying  directions,  limits, 
opportunities,  and  problems  in  generic 
semiconductor  technologies; 

4.  Increasing  the  number  of  scientists 
and  engineers  proficient  in  research, 
development  and  manufacture  of 
semiconductor  devices; 

5.  Increasing  industry-university  ties, 
establishing  university  semiconductor 
research  centers  with  major  long-term 
research  thrusts,  and  developing 
university  semiconductor  research 
activities  with  more  precisely  deBned. 
short-term  objectives; 

6.  Developing  more  relevant  graduate 
school  education  and  a  larger  supply  of 
graduate  students  in  areas  related  to 
semiconductor  technology; 

7.  Increasing  the  ability  of  universities 
to  attract  and  retain  competent  faculty 
in  the  semiconductor  field; 

8.  Decreasing  fragmentation  and 
redundancy  in  United  States 
semiconductor  research; 

9.  Establishing  advanced  research 
efforts  for  critica]  semiconductor 
technology  areas  that  are  beyond  the 
Individual  resources  of  many  SRC 
members;  and 

10.  Promoting  efficient  communication 
of  research  results  to  SRC  members  and 
to  the  United  States  semiconductor 
community  as  a  whole. 

On  January  7. 1985,  SRC  filed  iU 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  ("the  Department")  published  a 
notice  in  the  Federal  Reglstw  pursuant 
to  section  6(b)  of  the  Act  on  Janaury  30. 
1985  (50  FR  4281).  SRC  filed  addiUonal 
notifications  on  June  6, 1985,  November 
4. 1985,  February  19. 1986,  and 
September  11, 1987.  notice  of  which  the 
Department  published  on  June  28, 1985 
(50  FR  28850).  December  24. 1985  (50  FR 
52568),  March  18, 1986  (51  FR  9287),  and 
October  9, 1987  (52  FR  37849), 
respectively.  SRC  also  filed  additional 
notifications  on  December  19, 1986  and 
January  30, 1987;  the  Department 
published  notice  of  both  on  February  13, 
1987  (52  FR  4671).  SRC  also  filed  an 


additional  notification  on  December  13, 

1988,  notice  of  which  the  Department 

published  on  January  13, 1989  (54  FR 

1454). 

Joaeph  R  WUmar, 

Director  of  Operations,  Antitrust  Division. 
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National  Cooporathr*  RMoarcfi  Act  of 
1984;  Wot  Welding  at  Qroatw  Depths; 
SouttTwest  Research  Institute 

Notice  is  hereby  given  that  on 
January  30, 1989,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
Act  of  1984, 15  U.S.C.  4301  at  seq.  ("the 
Act"),  Southwest  Research  Institute 
("SwRI")  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  of  a  project  entitled  "Wet 
Welding  at  Greater  Depths"  disclosing 
(1)  the  identities  of  the  parties  to  the 
project  and  (2)  the  nature  and  objectives 
of  the  project  The  notification  was  filed 
for  the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plantiffs  to  actual  damages 
under  specified  cdrcumstances.  Pursuant 
to  section  e(b)  of  the  Act  the  identities 
of  the  parties  to  the  project  and  its 
general  areas  of  planned  activities  are 
given  below. 

The  parties  to  the  project  are  Amoco 
Corporation;  ARCO  Oil  and  Gas 
Company,  a  division  of  At'antic 
Richfield  Company;  Chevron 
Corporation:  Columbia  Gas  System 
Service  Corporation;  E3cxon  Production 
Research  Company;  Mobil  Research  and 
Development  Offshore  Engineering; 
Shell  Development  Company,  a  division 
of  Shell  Oil  Company;  and  Sun 
Exploration  and  Production  Company. 

The  purpose  of  the  project  is  to 
advance  the  state  of  the  art  of  wet 
welding  in  order  to  develop  the  welding 
processes  and  consumables  to  a  level 
where  the  welds  are  verifiably  suitable 
for  pipelines  and  critical  platform 
members.  The  research  and 
development  program  is  designed  to 
analyze  the  existing  information  on  wet 
welding;  to  generate  the  information 
necessary  to  obtain  an  understanding  of 
the  problems  of  SMAW  (Wet  Shielded 
Metal  Arc  Welding)  by  experimental 
testing  in  a  systematic  manner  to 
evaluate  the  knowledge  gained  by 
manipulation  of  the  welding 
consumables'  (SMAW)  composition  and 
operating  characteristics  to  overcome 
the  existing  shortcomings  and  fully  test 
these  principles;  and  to  apply  the 
knowledge  from  the  SMAW  tests  to  a 
different  welding  process  (FCAW — Flux 
Cored  Arc  Weldiiig)  that  could 


ultimately  be  automated  for  welding  at 
great  depth. 

Membership  in  this  group  pro)ect 
remains  op>en.  and  the  parties  intend  to 
file  additional  written  notificabon 
disclosing  all  changes  in  membership  of 
this  project 
loseph  H.  WUmar, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc  86-S640  Filed  3-10-89;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reportlng 
RequiremenU  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background 

TTie  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public 

list  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement 

The  title  of  the  recordkeeping/ 
reporting  requirement 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 


IMBt 
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Copies  of  the  recordkeeping/reporting 
requimiMnts  may  ba  obtained  by  calling 
thfl  Oepartmeatal  Clearaoca  Officer, 
Paul  E.  Laraoa  telephone  (202)  523-4331. 
Commenta  and  queationa  about  the 
Items  on  this  list  should  b«  directed  to 
Mr.  Larson.  Office  of  Information 
Management.  U.S.  Department  of  Labor, 
200  Constitutttxi  Avenue  NW..  Room  N- 
1301.  Washington,  DC  202ia  Comments 
should  also  be  sent  to  the  Office  of 
[nformation  and  Regulatory  Affairs, 
Attn;  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OIXS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  Room  3200,  Washington,  DC 
20503  (Telephone  (202)  386-0880). 


Any  BMmber  of  tiia  pubbc  wbo  wants 
to  comment  oo  a  recordkeeping/ 
reporting  requlremeot  which  baa  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  eariieat 
possible  date. 

New 

Employment  and  Training 

Administration 
New 

Onoocaaioa 

State  or  local  govenunenta 
33  respondents:  33  total  hours:  1  hour 

per  response:  no  forms 

To  establish  procedurea  to  identify, 
account  for  and  monitor  balances  of 
obligated  *nieed  Act"  funds  in  State 


tinempkiyment  tnut  fund  aoooimts. 
States  with  unexpended  balances  of 
Reed  Act  obligationa  are  requested  to 
certify  by  letter  the  amount  of  auch 
balances  as  of  11/30/88  to  ETA/UIS. 
Future  obligation  amounts  must  alao  be 
certified  in  a  similar  manner. 

Extenaion 

Occupational  Safety  and  Health 
A  dminiatration 

Designation  of  Competent  Peraon:  Log  of 

Inspection  and  Tests  by 
Competent  Person 
1218-0011:  OSHA  78  and  74 
On  occasion 
Businesses  or  other  for  profit;  Small 

bosinesaes  or  organlzadooa 


fiytffx  No. 


73 
74. 


AftacWdpuble 


300 
1,200 


On 
On 


825  total  hours 

To  ensure  that  shipyard  personnel  do 
not  enter  confined  spaces  that  contain 
oxygen  deficient,  toxic,  or  flammable 
atmospheres,  qualified  personnel  must 
test  these  spaoea  and  the  results  of  these 
tests  must  be  available  to  those  who 
mual  enter  these  spaces  Shipyarda. 
barge  cleaners,  and  rspatr  fatdlitias  are 
affected. 

Employment  and  Training 
Administratjon 

Business  Confidmtial  Data  Request — 

Oil  and  Caa  Drilling  and 
Exploration  OilAeld  Services 
1206-0272:  ETA  0018 
On  occasion 

Buainesses  or  other  for-profit;  Small 
businesses  or  organizations  IjOOO 
respoodenta:  S.000  total  hoars:  S  bra.  per 
response:  1  form  Statutory  requirements 
under  the  Trade  Act  of  1974  aa  amended 
require  compiela  and  accurate  business 
confidential  data  in  order  to  asaks 
determinatloQS  as  to  whether  tmporla 
have  contributed  to  worker  aeparatkxL 
The  Secretary  of  Labor's  determinations 
decide  if  petitianing  workers  are  eligibU 
to  apply  (or  worker  adjustment 
assistance. 

Mine  Safety  and  Health  Adminittration 

Certificate  of  Electrical /Noiae  Trainii«. 
\ASHA  Form  5000-1 

On  nrraaion 

Businesses  and  other  for  profit:  soiall 

businesses  or  organixations 
10.310  respondents;  t  minute  per 
208  total  bardan  noors 


MSHA  Form  5000-1.  Certifkate  of 
Electiical/Nolse  Training,  is  tequirad  to 
be  used  by  instructors  to  report  to 
MSHA  for  certification  those  persons 
who  have  satisfactorily  completsd  either 
a  coal  mine  electrical  training  program 
or  a  noise  training  course. 

Pension  and  Welfare  Benefits 
A  dmmiMtration 

Prohibited  Tmnaaction  Class  Exemptloa 

82-83 
12100)62 
On  occasion 

Businesses  and  other  for-ot^t 
11UM2  respondents;  1940  hours,  S 

minutes  per  response 

The  daas  sxenption  allows  the 
payment  of  compensatkm  aoder  certain 
conditions  for  the  proviskm  by  aa 
employee  benefit  plan  fidaciary  d 
security  lending  services  to  the  plan. 

Pension  and  Welfare  Benefits 
Administration 

Prohibited  Transaction  Class  Examptkm 

77-8 
1210-0063 
Other  (annually  when  exemption  ia 

used) 
Business  and  other  for  profit  small 

busineaa  or  otyiniaatinns 
8.068  reaponaea:  1446  hours,  10  minutes 

per  response:  0  Cocms 

The  class  axaajrtion  exempts  from  the 
prohibUed  traoaartioii  restrtotions  ef 
ERISA  dM  sale  of  individual  Uls 
insurance  or  annuity  ooatraots  by  a  plan 
to  partiaip«ata.  nlattvea  of  i 
soiplayafa  nay  oi  whoae  < 
covered  by  this  plan,  or  other  eaiplairse 


Avwagstms 


5 

15 


benefit  plans  which  are  partiea  in 
interest 

Occupational  Safety  and  Health 
Administration 

Cotton  Dust  Standard 

1218-0061 

On  Occasion 

Business  or  other  for-profit,  small 
busineas  or  organizations  507 

respondents:  SBJIZ  burden  hours;  46 
hours  per  response;  0  fonn 

The  cotton  dust  standard  requires 
employers  to  establish  and  maintain 
accurate  records  of  employee  exposure 
to  cotton  dust  as  well  as  medical 
surveillance  reconls  obtained  in 
r««mplinnr«  with  the  provlsions  of  the 
cotton  dust  standard.  Daase  records  are 
used  by  employees,  physicians, 
employers,  and  the  Government;  to 
determine  the  preaence  of  byssinosis; 
and  in  detaimining  the  efiectiveneaa  of 
the  employers'  compiianre  eOorts. 


Propoi0d 

KM 
bwdsn 
houfs 

cOTniawa 

buRlan 
hours  par 

(D)  MKfcst  SimMnosc 
(1)  MM  EMW*wllon 

77.4«6 
4,362 

58  JOS 
488 

e,»4i 

6J41 

lA 

Hortmistm 

38 

(2)  f^sftodc/RMsalng 
Exams 

1  1 

NoissBdls — .» 

(3)  mionnaiion  to  0«s 

11 
063 

|4)  PtiyvCMfi  4  wrtBw 
Qptaien 

.083 

toisi 
bufcton 
hoin 

EsSmalsd 

bumse 

hours  par 

(E)    EmptoyM    •ducalion 
snd  Irainirtg 

2,800 

& 

T(iM 

200J12 

Mine  Safety  and  Health  Administration 

AppHcations  for  Approval  of  Sanitary 
Toilet  Facilities  (30  CFR  71.500  and 
75.1712-6) 

121&-0101 
On  occasion 

Businesses  and  other  for  profit  small 
businesses  or  organizations 

MULTIPt^  FORM/COU-ECTtON 


2  respondents;  8  hours  per  response.  16 

total  hours 

Contains  procedures  by  which 
manufacturers  of  sanitary  toilet  facibties 
may  apply  for,  and  have  their  product 
approved  as  permissible  for  use  in  coaJ 
mines.  To  gain  approval,  the 
manufacturer  must  submit  sufficient 
information  needed  to  make  an  effecti\  e 
evaluatioD  of  the  sanitary  features  of  the 
facilities. 

Revision 

U.S.  Department  of  Labor 

Occupational  Wage  Survey  Program 
1220-0007 


Affected  public 
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77,198  kM  hours 

Occupational  wage  survey  data  serve 
a  variety  of  uses,  including  wage 
administration,  negotiations,  mediation, 
plant  location  decisions,  and  general 
economic  analysis.  The  data  are  also 
used  in  the  administration  of  the  Federal 
Pay  Comparability  Act  of  1970  and  the 
Service  Contract  Act  of  1965. 

Signed  at  Washington.  DC  tliia  7th  day  of 
March,  1980. 


Emptoymertt  and  Training 
Administration 

Job  Training  PaitiMisiilp  Act: 
Raquii  aiiianta  for  Accoptatila  IRxad 
Unit  Plica,  Pai  f  ui  wiai  mi  a  -Baaad 
Contracts 


i>aulE.I 

Departmental  Clearance  Of^cer 

(FR  Doc  aS-67S0  Filed  3-U>-8B:  8:45  am] 


r.  Employment  and  Training 
Administration,  Labor. 

action:  Notice. 

suKMUUrr:  The  Department  of  Labcw  is 
publishing  its  official  interpretation  of 
the  requirements  for  writing  acceptable 
fixed  unit  price,  perfcHmance-based 
contracts  which  conform  to  the  cost 
classification  provisions  of  20  CFH 
629.38(e)(2)  of  the  )ob  Training 
Partnership  Act  (fTPA)  regulations,  and 


other  pertin«it  sections  of  JTPA  and 
JTPA  regulations. 

EFFECTIVE  DATE:  July  1, 1988,  to  coinade 
with  the  start  of  Federal  Program  Year 
1989. 

FOn  FURTHER  BIFORMATIOM  CONTACT: 
Dolores  Battle,  Administrator,  Office  of 
)ob  Training  Programs,  Employment  and 
Training  Administration.  Room  N-44ea 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210;  or  call  i^ben  N. 
Colombo,  Telephone  (202)  535-0577. 
SU^KEMBITAirV  WFOWM A7IOSC  The 
Department  of  Labor  (DOL)  is  pubhshm^ 
the  following  official  policy 
intefHvtation  of  the  requirements  for 
fTPA  Title  II  and  ID  agreements  to  serve 
adults  and  youth,  which  are  fixed  unit 
price,  performance-baaed  contracts 


BEST  COPY  AVAILABLE 


/  V>t.  M>  Ng  y  7  Moadty,  Mfcfa  13,  lit  /  Notic— 


WTittan  undsr  th«  provlslona  of  20  CFR 
a29.S8(«)(2)  In  tha  currant  HTA 
reguUtloRt.  Thia  notica  followi  ■  year- 
loog  public  diacusaion  of  parformanc*- 
baasd  contracting  in  fTPA  In  ■  broad 
apactnim  of  fonima.  and  in  reaponaa  to 
DOL'a  March  11.  \9M.  publication  of  an 
laauaa/optiona  paper,  and  tha  Auguat  9. 
1S8S.  publication  of  a  propoa«d  policy 
interpratation  for  public  comment. 

TIm  March  paper  elicited  a  atrong  and 
noteworthy  reaponaa  from  the  fTPA 
ayatam.  in  over  210  lettera  and  poaltioo 
paper*.  Tbeaa  were  atudied  and  weighed 
by  the  Department  pricM'  to  the  Augual 
publication,  which  in  turn  generated  188 
ooaunants.  The  Laleat  oominanta  offered 
new  polnta  in  reaction  to  tha  propoaed 
policy  interpretation  and  alao  made 
reference  to  viawa  expraaaed  earlier  on 
performance  contracting.  The  Auguat- 
October  oommeota  have  been  fully 
oonaidared  by  DOL  in  preparing  the 
final  official  policy  interpretation. 

In  a  September  29. 10M,  bearing  of  tha 
VS.  Houae  of  Repreaentatlvea' 
Coounittee  on  Education  and  Labor,  a 
aeriea  of  concama  were  expreaaed  by 
tha  General  Accounting  Office  (CAO) 
that,  baaed  oo  reaults  of  a  two-year 
atudy  in  progreaa.  the  flPA  ayaten  doe* 
not  appear  to  have  tainted  aervlce*. 
particularly  more  Intanahra  training,  to 
thoae  ellglblea  leaat  ready  to 
indepcoaiBntly  obtain  K>b*:  that  there  la 
an  ia^ortant  hnk  between  the  qoattty  of 
the  training  intervenUoo  provided  to 
partidpanta  and  their  ablhty  to  be 
ampleyed  in  higher  akiU  (obe:  and  that 
ai»-4he-)ob  training  contracts  were 
idantlflad  which  subeidlxad 
Inappropriately  long  period*  of  training 
(or  ^ba  requiring  Uiaa  akilled  woriera. 

At  the  aame  hearing,  the  Office  of  the 
Inapector  General  (OIG)  of  the 
Department  of  Labor  provided  ita  own 
independent  aaseaament  of  training  and 
accountability  iaauea  a*  a  result  of  three 
yeara  of  iU  audit  work.  The  OIG 
expreaaed  ooncama  regarding  the 
characterlatica  of  participants,  the 
impact  of  training  received  under  )TPA. 
and  the  affect  the  OIG  perceive* 
performanoe-basad  contracting  is  having 
on  program  aooouBtabUlty.  A  more 
detailed  dlscusaloa  of  the  OIC's  aitiqu* 
and  their  reaultant  oonchiston  regarding 
parfcrmanoe-baaed  cxmtractlng  will 
follow  later  In  this  notka. 

Since  s  substantial  number  of  Service 
Delivery  Areaa  (SOAa)  rely  oo 
performanoe-baaed  agreementa  aa  their 
principal  method  of  contracting  for 
aervlce*.  review  of  the  record  of  |TPA 
program*  to  data  in  meeting  tha  need*  of 
at-riak  indlviduala  and  the  hart1«>r-to- 
aerve  portion  of  the  ITPA-eligible 
population  leads  directly  to  questions 
concerning  tha  Impact  of  thia  particular 


contract  mode  and  the  impact  of  aervlce 
provider  procurement  practicea  on 
overall  pro-am  performance.  During  the 
past  year.  DOL  haa  diacuaaed  thia 
Interconnection  between  performance 
contracting,  whom  the  program  serve*, 
the  quality  of  training  intervention,  and 
how  Congre**,  the  OIG  and  other 
auditors  will  adjudge  the  effectiveneas 
of  the  JTPA  ayatem  in  addressing  local 
and  national  needs  for  training  and 
employment 

DOL  believes  thai  to  sn  important 
extent  the  colloquy  of  the  past  year  haa 
been  auccessful  in  developing  both  an 
appropriate  policy  and  an  understanding 
of  the  dynamic*  of  performance 
contracting,  and  is  proceeding  to  issue 
the  official  policy  interpretation  on  20 
CFR  62S.38(aK2)  with  minor  adiustments 
which  respond  to  comments  on  the 
August  proposed  interpretation. 

Since  leglslstive  proposals  are  now 
being  entertained  in  the  Congress  which 
deal  with  fTPA  administrative  issues, 
including  procuremenL  the  JTPA  ayatem 
ahould  be  advised  that  this  policy  may 
serve  aa  a  Interim  atep.  A  aubaequent 
propoeal  for  amendmenta  to  adjust  fTPA 
in  tola  and  other  araaa  may  be  made  as 
well  by  the  Department 

OfflMl  roAcy  IntaipreUtkiB  of  the 
Eeiiiili— I— ta  for  Aooaptable  RxmI  Unit 
Prios,  Parinaaaae-BaMd  Cootracta 
WiMaa  Uadar  M  CPS  a»Jt<«M>) 

Introduction 

Thia  notice  presents  the  Department 
of  Labor's  final  official  interpretstion  of 
the  requirements  for  contracts  written 
with  flTA  aervlce  providers  punuant  to 
20  CFR  a29.3«(eM2).  It  also  identifies  a 
number  of  policy  provisions 
recommended  for  adoption  by  States 
which  ara  not  found  within  the  specific 
language  of  20  CFR  629.38(eH2)  and. 
therafore.  ara  not  required.  These 
recommendations  are,  however,  in  the 
Department's  judgment  neceasary  and 
appropriate  for  the  proper 
adminiatratioo  of  fixed  unit  price, 
performance-based  contracts  given  the 
natura  of  the  fTPA  ayatem  and  of 
ata  tutory  deaign. 

The  official  policy  interpretation  will 
follow  the  order  of  the  August  B,  IMS. 
publication  of  tha  propoaed  policy  (SS 
FR  2S0ei).  The  tivrae  main  areas  aret 
— The  natura  of  training  activities 

properly  chargeable  under  20  CFR 

(V29.38(e)(2): 
— Issues  surrounding  current  practicea 

in  the  fTPA  ayatem  for  making 

paymenta  to  contracton:  and 
— The  allowable  uaes  for  revenues  in 

excess  of  costs  (or  "profits")  realised 

throttgh  agreements  with  public  and 

privsta  non-profit  sgencies. 


The  statement  of  the  official  policy 
interpretatloD  wlU  be  preceded  by  a 
summary  of  the  comments  received  by 
the  Department  in  reaponaa  to  the 
August  B  proposed  policy  interpretation, 
and  by  a  hating  of  the  principle*  which 
the  Department  followed  in  debating 
and  formulating  the  Rnal  policy. 

Background  on  the  Final  Policy 

The  pobcy  now  being  issued  in  final 
form  clarifies  and  provides  greater 
detail  regarding  Federal  expectations  of 
how  fixed  unit  price  performance-based 
agreements  are  to  be  wmtten  under  (his 
regulation,  but  leaves  the  primary 
implementation  of  the  regulation  to 
States  and  to  SDAs  in  accordance  with 
State  and  local  requirements  and 
procurement  codes.  TIm  decision  to 
publish  the  final  policy  represents  s 
continued  commitment  on  the  part  of 
DOL  to  a  Federal -State-local  partnerahip 
between  business  and  government  to 
design  and  direct  job  training  programs, 
and  is  consistent  with  original  concepts 
for  ITPA  management  Since  JTPA  is 
now  a  mature  program,  tvith  a  track 
record  of  both  successes  and  difficulties. 
DOL  points  to  the  general  reaponaibility 
ahareid  by  all  partner*  to  addre** 
problems,  and  implement  major 
adjustments  and  reforms  as  may  be 
warranted  by  circrimstances  st  the  SDA. 
State,  or  national  level. 

In  the  final  official  policy 
interpretation,  a  good  deal  of  flexibility 
has  been  maintained  for  non-Federal 
partners  to  manage  fTPA  under  varied 
local  stnicture*.  and  to  Innovate  in 
planning  and  operating  programs  as  long 
as  Federal  concerns  regarding  the  use  of 
performance-based  contracts  ara 
addressed,  and  there  is  effective 
compliance  with  procurement 
requirements,  especially  with 
requirements  for  competitive  award 
whenever  possible.  SDAs  and  other 
JTPA  entities  which  do  not  presently 
have  sound  procurement  codes  and 
systems  in  place  are  strongly  urged  to 
adopt  new  codes  and  modify 
procedurea,  after  consulting  with  their 
State  JTPA  agency  regarding  tha 
adequacy  of  any  proposed  system,  and 
whether  proposed  changes  are 
consistent  with  State  policy. 

DOL's  official  policy  interpretation 
maintains  the  features  outlined  in  the 
August  proposed  policy.  Both 
vocationally  specific  and  remedial  skills 
training  ara  authorized  under  the 
provisions  of  20  CFR  «2g.38(eM2)  as  long 
aa  training  la  deaigned  to  lead  to 
placement  in  an  occupational  target. 
Benchmark  paymenta  for  demonatrated 
participant  attainments  prior  to 
participant  placement  can  be  the  basis 


of  earned  payatents  for  oontndan, 
which  should  facibtate  greater 
iBvestoient  in  longeF-term  and  more 
eniichad  programs  for  the  harder^4o- 
MTv*  patim  of  the  eligiMe  population. 
Despite  some  sastahied  disagreement  at 
the  SDA  and  service  provider  leveb 
with  DOL'a  propoaed  poHcy  to  bmit  use 
of  profits  earned  through  performance- 
based  agreements  to  additional  JTPA 
activities.  DOL's  final  policy  defines 
properly  earned  revenues  in  excess  of 
costs  accmed  by  public  and  private  non- 
profit agencies  through  JTPA  contracts 
to  be  program  income,  which  is  to  be 
used  in  accordance  with  JTPA 
regulations  at  20  CFR  629.32.  This  will 
offer  agencies  who  are  successful  in 
meeting  or  surpassing  contract  goals  the 
incentive  of  gain  through  additional 
earned  payments  and  flexibility  in 
expanding  JTPA  services,  but  will 
preclude  a  loss  in  accountabiUty  for 
JTPA  resources  and  possible  abuse 
through  the  channehng  of  unrestricted- 
ose  profits  into  activities  and  enterprises 
not  related  to  fTPA's  statutory  purpose. 

Other  references  on  performance- 
based  contracting  under  JTPA  include: 

1.  The  March  IS.  1983,  implonentation 
regulations  for  JTPA  (48  FR  11081], 
which  contained  the  provisions  of  20 
CFR  629.38(e)(2)  governing  the  use  of 
fixed  unit  price,  performance  contracts. 

This  section  of  JTPA  regulatiana 
estabUahed  cooditians  for  contracts 
written  for  training  that  were  fixed  unit 
price  and  specified  the  following 
performance  criteria  for  full  payment 

Participants  are  to  complete  training; 
— Be  placed; 

— In  the  occupation  trained  for 
— At  not  leM  than  the  wage  specified  in 

the  agreement 

The  source  of  this  regulation  was  an 
administrative  action  on  the  part  of  DOL 
to  transfer  into  JTPA  an  identical 
provision  from  the  Comprehoisive 
Employment  and  Training  Act  (CETA) 
regulations.  The  CETA  r^ulation  had 
b€N>n  adopted  after  the  enactment  of  the 
CETA  Amendntents  of  1978,  to  give 
flexibility  to  certain  private  sector 
trainers  to  bid  on  a  fixed  price  basis  for 
performance-based  training  contracts 
without  being  required  to  break  out  the 
administrative  cost  component  of  their 
fixed  price  total. 

2.  The  June  15, 1985  revision  to  JTPA 
Regulations  (50  FR  24764).  to  incorporate 
a  provision  of  section  131(d)(3)  of  JTPA 
on  training  packages  for  youth. 

This  revision  resulted  from  section  7 
of  Carl  Perkins  Vocational  Education 
Act  of  1964,  Pub.  L.  95-524. 

3.  Training  and  Employment  Guidance 
Letter  (TEGL)  1^-87  of  November  18, 
1987.  entitled  'Mounting  Concerns 
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Regarding  'Problem  Contracts'  Written 
under  26  CFR  e29.38(e}(2)." 

The  TEGL  resulted  from  a  6-mondi 
review  to  examine  current  practices  in 
the  JTPA  system  regarding 
adininistration  of  fixed  unit  price, 
performance-based  contracts,  and 
procurement  systems  in  generaL  In  some 
localities,  a  vacuimi  existed  «^ch  made 
poor  procurements,  loosely  ivritten 
agreements  not  conforming  fully  to  20 
CFR  629.38(e)(2),  and  questionable 
administrative  arrangements  possible. 
In  the  TEGL.  DOL  described  a  series  of 
problems  that  had  been  identified  with 
fixed  unit  price  performance-based 
agreements,  enumerated  types  of 
'•problem  contracts,"  and  asked  for  the 
cooperation  of  States,  SDAs  and  PICs  to 
examine  local  contracting  practices, 
focusing  on  compliance  writh 
procurement  codes. 

4.  "Policy  Considerations  in 
Administering  JTPA  Regulations  on 
Fixed  Unit  Price,  Performance-Based 
Contracts."  a  February  1988  issues/ 
options  paper  which  was  published  as  a 
Notice  for  30-day  ccnnment  in  the 
Federal  Renter  on  March  11, 1988  (53 
FR7989). 

This  paper  presented  for  public 
review  and  comment  an  analysis  of  the 
main  issues  and  the  Department's 
options  for  policy  guidance  and 
regulatory  interpretation,  or  new 
rulemaking.  The  paper  was  released  to 
public  interest  groups  and  was  the  basis 
for  a  briefing  for  Congressional  staff 
from  House  and  Senate  Committees. 

Comments  on  the  August  Publication  of 
the  Proposed  Policy 

Letters  and  detailed  statements  of 
comment  were  received  from  a  total  of 
165  respondeots,  as  follows: 
31  States 

59  Service  Delivery  Areas 
13  Private  Industry  Councils 
48  Service  providera 
7  National  organizations/pubhc  interest 

groups 

3  Membera  of  Congress 
2  Private  citizens 

4  Other 

In  general,  comments  were  submitted 
by  many  of  the  same  parties  that  had 
commented  extensively  on  the  March  11 
Issues/Optioiu  paper  pubUcation,  and 
commentera  whose  views  on  particular 
points  had  not  changed  referred  to  their 
earlier  statements.  Many  commenters, 
especially  a  number  of  States,  took  sn 
overall  positive  approach  to  the 
proposed  policy,  and  their  areas  of 
agreement  or  acceptance  of  proposed 
policy  were  reflected  in  shorter 
comment  statements.  Most  commenters 
noted  DOL's  evident  commitment  to 


consultaiton  with  its  partners  in  the 
JTPA  system,  and  DOL's  incorporation 
of  commenters'  input  in  developing  the 
proposed  policy.  There  were,  however,  a 
substantial  number  of  commenters 
remaining  in  disagreement  with  EKDL's 
proposed  policy,  or  specific  portions  of 
the  proposed  policy.  Particularly  at  the 
SDA  and  service  provider  level*, 
objections  were  raised  to  any  DOL 
policy  which  would  limit  local  options  id 
conti-acting  under  20  CFR  629J8(e)l2)  or 
in  the  use  of  excess  revenues/'profits" 
generated  by  pubhc  and  private  non- 
profit agencies  through  fixed  unit  pnce. 
performance-based  agreements. 

Since  the  DOL  official  policy 
interpretation  is  of  the  existing  JTPA 
regulations  at  20  CFK  62B.38(e)(2)  and 
not  a  rewriting  of  JTPA  reguietions.  a 
number  of  commenters  raised  potential 
difficulties  that  could  develop  during  the 
conduct  of  audits  of  JTPA  activities  by 
SDAs,  States,  and  by  other  auditors, 
should  auditors  apply  the  interpretation 
rather  than  the  JTTA  regulation  itself  in 
determining  whether  specific  costs 
incurred  under  fixed  unit  price, 
performance-based  contracts  were 
allowable  costs. 

In  the  "Basic  Principles"  section  of  the 
Fmal  Official  Policy  Interpretation.  DOL 
has  clarified  that  the  regulation  at  20 
CFR  629.38(eK2)  and  other  applicable 
regulations  are  the  proper  basis  for  audit 
findings.  The  JTPA  regidations  do. 
however,  grant  binding  status  to  the 
guidelines  adopted  by  the  Governor  "to 
the  extent  such  as  consistent  with  Act 
and  applicable  roles  and  regulations" 
(20  CFR  627.1).  and  estabiiah  the 
authority  of  State  rules  and  regulations 
in  determining  ^  ailowabiiity  of  costs 
(20  CFR  629.37(a)).  Tb«efore.  recipients 
and  subrecipients  operating  fixed  uni^ 
price,  performance-based  agreements 
must  comply  with  Federal  law  and 
regulations,  and  State  laws,  regulations 
and  guidelines  for  the  purpose  of  audit. 
Importantly,  diis  indudes  all  State  and 
local  procurement  codes  and 
requirements  in  effect  at  the  time  of  a 
JTPA  procurement 

While  the  official  policy  interpretation 
is  not  intended  to  serve  as  a  separate 
standard  for  the  purpose  of  conducting 
financial  audits,  it  is  the  official 
interpretation  of  the  Department's 
regulations  and  could  be  brought  to  bear 
in  an  audit  DOL  will  apply  this 
interpretation  nationwide  through 
oversight  of  State  JTPA  systems  and 
programs.  States  are  to  use  thia 
interpretation  and  related  State  policy 
issuances  when  monitoring  SDAJi  and 
their  subrecipients,  and  in  other  State 
oversight  activities. 


U8AJIAV 
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Prior  to  th«  September  29 
Congresstoiul  hearing  the  Department't 
OIC  commented  formally  on  the  August 
9  propoaed  policy,  recommending  that 
the  JTPA  regulation  at  2D  CFK 
A29  38(eHZ)  be  eliminated.  The  OIC 
noted  its  position  was  based  on  "the 
result  uf  a  significant  amount  of  audit 
work  In  the  area  of  fTPA  fixed  unit  price 
contracting. "  and  its  concerns  that  the 
intent  of  Congress  regarding  Section  lOfl 
of  [TPA.  "Limitations  on  certain  costs,  " 
be  met  The  Employment  and  Training 
Administration  respects  the  OIG's 
perspective  and  its  concerns  for 
accountablliry,  but  has  recognized  since 
the  summer  of  1967  that  any  regulatory 
move  to  eliminate  fixed  unit  price 
agreements  written  under  20  CFR 
a2il.3a(e)(2)  so  as  to  be  chargeable  100 
percent  to  the  training  cost  category 
would  be  profoundly  disruptive  to  the 
[TPA  system,  both  philosophically  and 
practically  As  Indicated  in  eeHier 
publications,  the  Department  Is  fully 
aware  of  the  strong  preference  on  the 
pert  of  many  PICa  for  a  rewards- 
sanctions,  payment  for  documented 
performance  approach  in  the 
procurement  of  service  providers  This 
philosophy  evolved  early  In  the 
implementation  of  fTPA.  as  an 
extension  of  the  perfornumcc  standards 
drKen  deelgn  of  the  Act.  and  pursuant 
to  rules  and  guidelines  for  allowability 
of  costs  and  for  procurement  Issued  by 
States  under  the  Governor  s  authority 

Aa  a  practical  matter,  it  would  not 
appear  poaalbla  to  eliminate  the 
provlaions  of  paragraph  (e)(2)  of 
I  S2a.3A,  wltiaout  full  conalderatlon  of 
the  lUiely  impMrt  on  SDAs  at  this  time, 
nearly  5  years  after  [TPA  «v«a 
Imptementad  Small  mni  mid-aized 
luriadlctlons,  which  chose  to  become 
service  dcUvery  areas  and  are  now  fully 
insUtutionallxed  and  have  private-sector 
volunteers  committed  to  locally  directed 
programa.  would  experience  a  serious 
crlaia  if  the  flexibility  of  20  CFR 
(}29.34i(e)(2)  were  eliminated,  and  local 
public  or  private  resources  were  not 
available  to  subsidlxe  overhead  Any 
dedaion  to  return  to  mandatory 
allocation  of  all  contract  costs,  including 
thoM  written  aa  fUad  unit  price, 
performance-based  afraements.  would 
in  the  Department's  view,  occur  most 
appropriately  at  the  time  of  future 
leigialative  amendment,  when  this 
decision  could  be  made  in  conjunction 
with  overall  considerations  of  the 
delivery  system  structure,  the  nature  of 
ooets,  and  desired  program  results. 

The  OIC  fxirther  recommended  in  its 
oomments  that  should  20  CFR 
829.3A(e)(2)  be  retained,  the  regulation 
be  amended  to  incorporate  OOL's  new 


clarifying  language  and  standards  of 
accountability  direcdy  into  the 
regulation.  The  Employment  and 
Training  Admimstratioo  (ETA)  has 
openly  discussed  this  possibility  with 
the  prPA  community  during  the  dialogue 
of  the  past  year,  and  has  concluded  that 
Federal  efforis  to  obtain  the  cooperation 
of  State  and  local  partners  to  review 
and  as  necessary  improve  contracting 
practices  have  been  largely  successful. 
The  response  of  the  ITPA  system,  while 
frequently  expressing  misgivings  about  a 
perceived  change  in  the  Federal  role, 
has  Impressed  the  Department  with  the 
commitment  of  the  commenters  to  their 
programs,  and  the  quality  of  study  that 
has  been  directed  towarda  the  questions 
of  performance  contracting  and 
procurement  in  general,  it  would  appear 
that  on  a  decentralized  basis.  States  and 
SDAs  have  improved  practices.  Initiated 
new  policies,  and  have  begun 
monitoring  compliance  with  local, 
legally  required  procurement  systems  in 
a  way  that  substantially  addresses  the 
OIC's  valid  interest  in  more  complete 
accountability  The  Department  plans, 
resultantly.  to  take  the  OIG't 
recommendation  for  regulatory 
amendment  under  advisement,  and 
await  developments  during  the  next 
program  year  to  determine  whether 
States.  SOAs.  and  service  providers 
have  complied  with  the  ofHclal 
interpretation  of  20  CFR  029.38(e)(2).  or 
whether  a  reviaion  of  the  regulation 
specifying  Federal-level  definitions  and 
controls  is  necessary 

Tr«ialas  ActhrMae  CkugMbIa  Vndm  2» 

Taken  together,  commenters 
expressed  strong  support  for  the  concept 
of  core  training  in  performaoce-based 
contracting,  which  may  be  either 
occupational  training  or  basic  skills/ 
remediation  training  geared  to  make 
participants  employment  competent.  In 
the  final  policy.  DOL  has  clarified  that 
the  "retraining  services"  enumerated 
under  Section  314(d)(1)  of  the  Economic 
Dislocation  and  Worker  Adjustment 
Assistance  Act  (EDWAA)  (Title  VI 
Subtitle  D  Pub  L  10O-4ia.  102  SUt. 
1107)  will  satisfy  this  oore  training 
requirement  with  the  axclusioo  o?  ow(- 
of-area  job  aearck  and  relocation 
(Section  314  (d)(H  Itans  (D)  and  (E)). 
The  final  poUcy  alao  ampfaMixo*  tkat 
core  training  must  be  the  primary 
purpose  of  contracu  written  under  the 
20  CFR  029.3a(e)(2)  regulation. 

A  number  of  commenters,  especially 
at  the  SDA  and  service  provider  levels, 
argued  that  It  is  impractical  and 
prohibitively  burdensome  for  the 
Department's  interpretation  to  require 
tliat  each  contract  separately  price  each 


training  cuiriculum  to  be  provided  under 
a  contract  charged  per  20  CFR 
e29.38(e)(2).  ConfracU  may  be  written 
for  program-year  long  training  services 
from  a  community  college,  for  example, 
without  knowing  in  advance  the  specific 
training  needs  and  thus,  curricula  that 
individual  JTPA  participants  will  require 
to  successfully  compete  for  local 
employment.  The  Department  has 
decided  to  accept  the  rationale  offered 
by  several  commenters  that  a  tightly 
drawn  proposal  for  training  can  be 
constructed,  based  on  planned  types  of 
training  to  be  offered  the  duration  of 
each  type,  and  instructional,  material 
and  facility  coats  mvolved.  Such  a 
proposal  can  speafy  a  proposed  fixed 
unit  price  for  each  type  of  training 
curriculum,  which  then  can  be  assessed 
for  pnce  reasonableness  during  the 
analysis  of  proposed  costs  required  by 
the  State/local  procurement  system, 
pnor  to  award.  The  final  official  policy 
interpretation  has  been  adjusted 
accordingly 

The  Department  reviewed  comments 
on  the  proposed  policy's  requirement  for 
specification  of  the  elements  of  training 
packages  charged  under  20  CFR 
629.38(e)(2).  The  Department  believes 
that  the  training  package  concept  as 
outlined  contains  sufTicient  flexibility 
for  service  providers  to  tailor  an 
Individual  participant's  program,  while 
requiring  the  level  of  detail  needed  for 
proposers  to  construct  a  price  and  the 
JTPA  procurement  ofHcers  to  determine 
price  reaaonableness. 

The  August  9  proposed  policy  under 
"Specifications  for  acceptable 
contracts"  did  not  in  the  view  of  many 
conunenters,  adequately  tUow  for  the 
realities  of  on-the-job  training  (OfT) 
agreements.  As  was  the  case  earlier  in 
the  development  of  DOLs  performance- 
based  contracting  policy,  the  arguments 
put  forth  suggested  that  DOL  rethink  its 
position.  DOL  has  in  the  past  assumed 
that  OfT  agreements  woiild  most 
naturally  continue  to  be  in  the  form  of 
cost  reimbursable  contracts  written 
directly  with  private  employer  trainers. 
or  in  the  form  of  coat  reimbursable 
general  contracts  %vritten  with  one 
agency,  community  otganization,  or  for- 
profit  entity  whidi  in  turn  develops  and 
writes  specific  OfT  contracts  with 
interested  employers.  Having  shifted  to 
the  performance  contracting  mode  as 
the  preferred  method,  many  SDAs  and 
PICs  contract  the  OfT  portion  of  their 
overall  fTPA  system  using  fixed  unit 
price,  performance-based  contracts. 
DOLs  proposed  policy  requiring 
contract  specificity  in  OfT  would  apply 
equally  to  any  general  OfT  contract 
written  by  an  SDA.  and  commenters 


pointed  out  that  the  policy  as  proposed 
would  effectively  preclude  a 
performance-baaed  general  contract 
enabling  small-sized  contracts, 
geographically  dispersed  with  rural 
employers,  and  contracts  for  immediate 
training  positions  developed  with 
employers  on  a  short  turn  around  basis. 

The  Department  has  strongly 
encouraged  maximal  use  of  OJT  in  JTPA 
programs,  research  under  JTPA  and 
previous  program  legislation  having 
demonstrated  that  this  method  of 
training  on  the  average  to  be  the  most 
effective  pathway  to  placement 
retention  and  long-term  wage  gain  for 
eligible  trainees.  Further,  DOL 
tmderstands  that  a  general  contractor  is 
frequently  used  to  market  OJT,  develop 
contracts,  and  often  provide  centralized 
participant  recruitment  counseling 
services,  alternative  placement  if 
needed  and  retention  followup. 
Consistent  nvith  DOL's  present 
emphasis,  a  general  contractor  might  be 
responsible  to  provide  ancillary  basic 
skill  remediation  which  the  haider-to- 
serve  portion  of  the  local  JTPA-eligible 
population  may  require  in  order  to 
successfully  participate  in  OJT.  Given 
these  considerations,  the  section 
"Speciffcationa  for  acceptable 
contracts"  has  been  revised  to  include  a 
new  discussion  on  OJT  conb-acts.  which 
lays  out  guidelines  for  acceptable 
general  contractor  arrangements  for  OJT 
written  on  a  fixed  imlt  price  basis  under 
20  CFR  629.38(e)(2). 

Most  commenters  endorsed  DOL's 
recommendation  that  States  eHtablish 
policies  for  performance-based 
agreements  to  be  structured  to  serve 
more  of  the  harder-to-serve  in  the  local 
eligible  population,  through  expanded 
skill  remediation  capabilities  and 
adjustments  to  the  unit  price  to  reflect 
costs  and  performance  risks  undertaken 
in  successfully  training  and  placing  such 
persons.  Several  commenters  stated  that 
focus  on  the  harder-to-serve  might 
deflect  JTPA  away  from  higher  skill  job 
opportunities  and  the  technical  training 
needed  to  prepare  for  these  jobs.  The 
challenge  to  prepare  the  JTPA 
population  for  emerging  jobs  is  generally 
recognized  in  the  employment  and 
training  community  to  be  an 
unavoidable  dynamic  of  the  changing 
labor  mariiet  and  "creaming"  strategies 
or  low-investment  training 
interventions,  while  possible  in  the  short 
run.  will  in  the  longer  run  fail  both  local 
employers  and  local  JTPA-eligible 
jobseekers.  PICs  and  SDA  managers  can 
use  their  procurement  process,  whether 
through  cost  reimbursement  or  fixed 
price,  performance-based  contracts,  to 
refocus  their  JTPA  system  on  longer 


term  Interventions.  An  SDA's  proposal 
solicitation  can  specify  not  only 
increased  investment  of  JTPA  funds  In 
training,  but  also  put  a  premium  on 
outside  training,  services,  and  support 
that  a  proposer  may  be  able  to  leverage 
with  JTPA  dollars,  for  a  total  approach 
that  better  enables  participants  to 
remain  in  and  benefit  from  longer  skill 
training. 

The  August  9  proposed  policy's 
provision  regarding  umbrella  contracts 
(and  contracts  termed  "blanket"  and 
"comprehensive  service")  caused  a 
number  of  SOAs  and  several  States  with 
large  rural  districts  to  disagree.  The 
Department  believes  that  it  is  possible 
to  write  broad-based  training  contracts 
carefully  so  that  the  contracts  conform 
to  all  of  the  requirements  for  acceptable 
fixed  price  contracts  chargeable  to 
b-aining  under  20  CFR  629.38(e)(2).  with 
additional  effort  in  proposal 
development  and  in  procurement 
review.  If  it  does  not  appear  possible  to 
conform  tvith  these  guidelines  within  a 
given  locality,  it  is  not  acceptable  to  the 
Department  that  such  agreements  be 
entered  into,  reflecting  a  lack  of  the  full 
specificity  regarding  deliverables  which 
is  required  for  any  contract  to  be  priced 
during  procurement  The  Department 
%vill  not  make  it  easy  to  contract  for 
undefined  services  by  condoning  the  use 
of  the  administrative  cost  fiexibihty 
under  20  CFR  629.38(e)(2),  so  that  such  a 
contract  is  chargeable  100  percent  to  the 
training  cost  category.  No  change  has 
been  made,  therefore,  in  this  provision 
for  the  final  policy  interpretation. 

Payments  to  Contractors 

Tlie  body  of  comments  on  this  section 
of  the  proposed  policy  were  reviewed  to 
determine  what  adjustments,  in  balance, 
should  be  made  to  arrive  at  a 
responsible  final  policy.  The  Department 
has  made  several  adjustments. 

On  the  question  of  the  amount  of  the 
total  contract  that  should  be  held  back 
to  "ride"  on  the  full  performance, 
placement  record  of  the  contractor,  a 
national  organization  and  a  number  of 
service  providers  expressed  concern 
that  SDAs  and  other  contracting 
agencies  may  establish  excessively  high 
holdbacks  that  could  drive  service 
providers  without  other  cash  reserves 
out  of  the  JTPA  business.  DOL 
understands  the  argument  that 
excessively  close-fisted  policies  also 
can  actually  drive  up  unit  prices  for  the 
same  deliverables,  as  a  result  of  greater 
payment  delay  and  carrying  costs  for 
those  contractors  willing  to  bid 
Language  has  been  added  to  the 
provision  on  payments  withheld  to 
suggest  that  States  and  SDAs  consider 
these  possible  disincentives  to 


community  based  service  provide™ 
when  establishing  or  revising  their 
holdback  policies. 

One  commenter  raised  an  important 
question  regarding  the  need  of  recipients 
and  subrecipients  to  maintain  records 
allowing  for  the  proper  allocation  of 
costs  charged  to  JTPA  should  a  fixed 
unit  price,  performance-based  contract 
be  found  not  to  have  met  the  provisions 
specified  at  20  CFR  629.38(e)(2).  or 
should  the  contract  have  failed  to  meet  a 
preestablisbed  performance  Ihre&hoid 
and  not  qualify  under  State/SDA  rules 
to  be  charged  100  percent  to  the  traininj? 
cost  category. 

In  considering  this  comment  DOL  has 
reviewed  requirements  that  have 
applied  to  all  of  JTPA  since  the 
inception  of  programs  under  the  Act 
The  March  15, 1983  regulations  (46  PR 
11080-11083]  contain  a  number  of 
important  references  to  the  tj-pes  of 
records  necesary  for  a  subredpient  to 
collect  and  maintain  in  order  to 
demonstrate  compliance  with  the  Act 
and  those  rules,  interpretations  and 
definitions  adopted  by  the  State  in 
accordance  witii  the  Governors 
authority  (20  CFR  627.1).  At  20  CFR 
629.35,  in  paragraph  (aj,  the  Governor  is 
directed  to  ensure  that  financial  systems 
within  the  State  provide  fiscal  control 
and  accounting  procedures  sufficient  to 
permit  the  tracing  of  expenditures  to 
establish  that  funds  have  not  been  used 
in  violation  of  any  restrictions  on  their 
use.  Paragraphs  (e)  through  (f)  of  this 
subsection  indicate  the  State's 
responsibility  to  see  that  all  financial, 
participant  and  others  records  and 
supporting  documentation  are 
maintained  for  a  period  of  three  years. 

The  JTPA  regulation  at  20  CFR 
629.38(a)  and  (b)  provides  that  allowable 
costs  shall  be  charged  against  the 
training,  administration,  and  participant 
support  cost  categories,  and  properly 
allocated.  Paragraphs  (c)  and  (d)  outline 
the  Governor's  responsibility  to  ensure 
that  programs  administered  at  the  State 
level  and  the  SDA  level  "plan,  control, 
and  charge  expenditures  against  the 
afforementioned  cost  categories."  This 
same  language  is  repeated  at  20  CFR 
631.13(a)(1)  and  (2),  in  "Additional  Title 
III  Administrative  Standards  and 
Procedures."  Therefore,  States  have  an 
ongoing  responsibility  to  issue  specific 
cost  accounting  and  recordkeeping 
requirements  to  SDAs  and  statewide 
programs  within  the  State,  so  that  all 
JTPA  programs,  including  those 
contracted  for  on  a  fixed  imit  price, 
performance  basis,  can  demonstrate 
expenditures  have  been  controlled 
against  applicable  cost  limits. 
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A  rcUled  rauurdkaapiac  raqairaaMOt 
refiiirda  tiM  trsaimeal  of  profna  inoooM 
under  State  rules.  Sine*  ■•  dJaoiiaed 
•laewhera  in  thi«  policy  intarpraUiian. 
ravenua  In  axcaaa  of  coat  accrued  by 
public  axul  privata  non-profit  aganclaa 
through  pffonnano-baaed  agracmanta 
has  bean  determlnad  by  DOL  to  be 
program  Income.  State  accounting  and 
recordkeeping  requirements  established 
under  20  OH  62042.  "program  income" 
are  to  Include  a  method  for  determining 
what  amount  of  program  income  has 
been  accrued  by  cantradora.  and  a 
method  for  maintaining  records  on  the 
expenditure  of  such  income. 

A  number  of  commenters  Indicated 
difficulty  accommodating  themselves  to 
the  failed  contract  concept  tvhich  was 
•trongiy  recommended  under 
"ThrMnold  for  Contract  Performance  In 
Order  to  Qualify  for  Provisions  at  2D 
CFK  S2BJ8(a)(Z)  "  Amons  these 
cummentera  were  several  who  make  a 
strong  case  that  'bailed  contracts"  Is  In 
fact  a  front^and.  procwment  award 
proMera.  and  noted  that  Improved 
proposal  review  sbonld  eHmhiate 
service  providers  Incapeble  of 
placement  raeults.  Other  stated  that 
contractors  who  achieve  unaoceptabiy 
low  plaoement  recorda  will  ander  local 
SOA  pollciaa.  earn  very  Httie  payment. 
The  Devai  liaaut  Introdisoed  the  ooaoapt 
in  the  Aopiat  9  pnbHcatiaa  predsaly 
because  It  has  been  aaen  poeeibW  under 
momam  payment  policies  for  a  coatractor 
(o  fail  to  place  ommI  parHapants  per  a 
peifmianoa  ooatract's  foala.  but  still  be 
•uhstantialiy  reiaibui  tm\  far  coats. 

In  thie  circMiistaaoa.  the  Department 
does  not  believe  the  contract  to  be  truly 
"perforraanoe  based**  and.  therefcim. 
conctudea  that  the  cost  of  such  s  failed 
contract  should  be  allocalad  among  the 
regular  (TPA  ooat  catanDrlaa  of 
admlniatiatkia.  eervtoaa,  and  traialnii.  In 
the  p»m>aaed  policy.  iIm  OayertaMnt  did 
not  peg  a  parfoTBaaoe  threehold  at 
which  "taiiure"  oocara.  oonsfeWtag  Ihia 
queatten  ooa  baal  takaa  up  by  Sutaa 
and  SDAs  !■  liks  coalaKt  ol 
impcaveaaaats  to  tkatr  procuraaMnt 
syslaaw.  Boom  SOAs  with  amatter 
allocatiaaH  have  kadtoatad  that  the  stae 
ol  their  aanaal  IS  paroeat 
adiainlaiiative  budfet  does  aot  allow 
much  leeway  should  a  uaitract  written 
unaer  30  CFR  a3a3t(tMZ)  be  latar 
de sawed  to  fail  aod  Aad  i—iiiatitahU 
the  flaoal  BMartaiiily  that  day  night 
inadrertaatiy  aacaad  their 
sdiaiiiisiiative  allaai  aw  and  owe  the 
FadaraK 
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jurisdictlaiia  not  able  to  taoocporata  Ikle 
proviaiao  raoopilia  the  paitkalar 
emphaals  they  must  place  on  propoaal 
review  aad  oo  soond  practioaa  for 
payments  aanied  prior  to  full 
parfonaanoa. 

The  Department  does  not  believe  it 
prudent  to  endorse  noo-oontlngent 
benchmark  payments  for  intake, 
enrollment,  and  aaaaasment  actlvitiee 
perfonnad  by  oontractors.  Local  polklea 
can  provide  for  ap-froot  advanoee  to 
contractors  needing  funds  to  cover  this 
portion  of  their  program,  and  advances 
can  be  offset  by  contractor  aamlags 
once  meaaurabla  benchmarks  Involving 
participant  attainments  In  actual 
training  are  achieved.  On  the  other 
hand,  the  Department  having  accepted 
the  extanaive  arguments  offarad  by 
Stataa.  SDAs,  and  national 
organixatlons  that  bancfamaik  payments 
for  meaaorabU  pra-placament 
ettaiaiBaats  ooold  be  tagitimateiy 
earned  If  payent  aras  made  for 
dooumantad  benchmark*,  there  would 
appear  to  be  no  benefit  to  now 
encourage  or  require  States  to  adopt 
policiae  advocated  by  one  oomraenter 
which  would  treat  all  payments  prior  to 
full  periomanoe  as  a  form  of  advance, 
not  earaad  but  tuutlngant  on  plaoemant. 

in  raepooae  to  a  number  of 
cofraaeatars.  the  DepartBient  still 
believes  that  the  matter  of  trainees  »So 
drop  oat  prior  to  complating  their 
trainiag  but  who  setf-placa  in  the 
general  oocupctiaBal  flald  is  raievant  in 
determiaiag  what  a  oootractor  might 
nam  for  providing  a  segment  of  training 
before  the  participant  quit  the  program 
and.  therefore.  attooUi  logically  be 
reflected  in  a  reduced  fuU  peyment 

la  Kxoeee  of  CoeU  Aocraed  by 
t  Pttvala  Nai^l*raAl . 


The  DepartaasBt  babeves  that  the 
poeitiea  takan  to  the  Aaaaet  9  proposed 
pottey  hUarpreUttoB  is  the  right 
poeition.  and  is  not  dieeustiad  from  Its 
poaiOoa  by  rii'— lents  received  from  a 
number  ol  respected  eourcee  in  the  fTPA 
rriiiiBwaiity  Properly  eeraed  revenuee  to 
exceee  of  ooets  realteed  by  public  and 
prtvala  aoB-proAt  ageociee  throu^  the 
provisiaa  ol  |TPA  ssrvioea  ander 
linifiaiaaiaa  hessd  oantracts  should 
properly  bei 


with  the  pucyaeae  of  |T7A  aad  to 
soooedaBaa  with  Btato  poUcy.  The 
pstnctplaafiBiBlai 


JTPA  vmftoa—  to  ether  hmctions  and 
purpoeas  of  an  agency,  is  not  acceptable 
to  DOL  Aor  to  Confreaalonal 
cooMBentars.  regaidlees  of  the  worth  of 
many  of  the  taitended  aoo  |TPA  related 
ueee  diet  have  been  deecribed.  The 
DeparHaent  agreea  with  a  number  of 
commenters  that  the  question  of 
excessive  profits  is  a  separate  and 
important  queetion.  applying  equally  to 
contracts  with  private  for-profit  service 
providers  as  well  as  private  noft-profit 
and  public  agencies  excessive  profits 
are  oootroUed  through  strong 
procurement  systems,  which  emphasize 
competition  whenever  poaatble;  which 
require  propoaals  to  specify  all  trahiing. 
services  and  other  deliverables  to  be 
provided;  arhich  require  contracts  to  be 
carefully  arrittan  to  preclude  low-option 
services  biUad  as  full  price 
interventions;  and  which  carefully 
evaluate  the  reaaonablanees  of  proposed 
costs  before  oontracts  are  awarded.  To 
preserve  the  soandnees  of  the  fTPA 
system,  it  is  neceasasry  both  to  ensure 
that  contractor  profits  are  reasonable, 
given  the  risks  and  coats  Involved,  and 
that  public  and  private  aon  profit  sector 
organizatiooa  do  not  divert  ITPA's 
limited  reeouroes  for  other  purpoees. 

OfBdal  iatispeaUdoo  of  the 

>of»cnicaLS^e)(a) 
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Mi  fTPA  actieitlaa. 


paoflt.  which  coald  ba 


Basic  Principles  of  the  Deparlmeat  in 

EsUblishii^  an  Official  Policy 

Inlerpretatloa: 

—The  Department  of  Labor's  overall 
objective  is  to  provide  operational 
guirtaars  within  the  fraaMwork  of  the 
current  20  CFR  aXUafeKZ)  regulation, 
but  proper  administration  of 
perfonnanoe-besed  oontracts  calls  for 
the  estabtiahDent  of  aome  new 
policies,  which  DOL  will  recommend 
for  State  adoptioa. 

—Staice  the  purpose  of  the  pobcy 
tatmpretatiOB  is  to  provide 
operational  goldance  on  the 
application  of  flwed  unit  price 
ccntractliV  under  the  existhig  fTPA 
regulatian  at  20  CFR  MSiaaieNZ).  it 
should  be  dartfied  that  DOL  did  not 
prepare  the  policy  hrterpretetlan  to 
serve  as  a  standard  for  condoctine 
financial  audita,  bat  as  the  official 
Interpretetion  of  the  Department's 
regulations,  thia  policy  could  be 
brouabt  to  bear  In  an  andiL  Abo.  It 
should  be  noted  thet  fiaaacial  audite 
arill  oontlnue  to  be  performed  besed 
oa  the  isiiaiiBmsBte  of  Federal  law. 
the  ITPA  Act  aad  ragalatlBns.  aad 
BuaMManiH  with  Slate  law.  State/ 
local  procmamant  codaa  aad  other 
apphrahla  State/leca!  psilries 
(taelading  proviaiona  4 
competitiofi.  sale  soaroe  ai 


proposal  evaluation,  documentation  of 
the  reasonableness  of  proposed  costs, 
etc.).  All  State  regulations  and  official 
policies  issued  pursuant  to  the 
Governor's  authority  to  establish 

.    withln-State  requirements  for  JTPA 
programs  provide  an  appropriate, 
legally  binding  basis  for  State  and 
Federal  financial  audits. 

—DOL  will  apply  this  policy 

intprpretation  through  its  oversight  of 
State  JTPA  systems  and  program 
administration.  States  are  to  utilize 
the  DOL  policy  interpretation  and  any 
related  State  policy  issuances  in 
conducting  monitoring  and  State 
oversight  of  SDAs  and  subrecipients. 
DOL  will  also  apply  the  policy 
interpretation  in  the  field  through  the 
special  review  work  and  in-depth 
program  reviews  DOL  conducts  at  the 
State  and  substate  levels  from  time  to 
time. 

— There  is  no  entitlement  on  the  part  of 
the  system  to  the  use  of  performtmce- 
based  contracts  per  20  CFR 
e2g.38(e)(2).  It  is  avaUable  only  if  DOL 
and  State  specifications  for  these 
contracts  are  met 

— Performance-based  contracting  can 
enhance  the  capabilities  of  the  JTPA 
system  only  when  it  is  implemented 
carefully  within  the  structure  of  good 
State/SDA  procurement  systems  and 
policies.  Poor  procurement  systems,  or 
failure  to  comply  fully  with  systems 
undermines  the  validity  of  the 
concept  Performance-based 
agreements  should  be  procured 
competitively,  whenever  practicable. 
It  is  the  Department's  expectation  that 
sole-source  procurements  will  be 
made  in  an  objective  manner  cmd  fully 
docimiented.  in  accordance  with 
sound  State/SDA  systems. 

— The  Department  continues  to  maintain 
that  properly  written,  performance- 
based  contracts  under  20  CFR 
e29.38(e)(2)  are  tiot  required  to 
separately  report  or  break  out 
administrative  costs  for 
reimbursement  or  routine  accounting 
purposes.  However,  as  provided  under 
JTPA  regulations  at  20  CFR  629.35  and 
subsections  629.38(a]  through  (d)  and 
631.13(a),  sufficient  records  must  be 
maintained  to  allow  costs  to  be 
properly  charged  should  the 
contractor  fail  to  meet  the  provisions 
of  20  CFR  629.38(e)(2)  or  applicable 
State  procurement  policy. 

— In  exchange  for  the  advantage  offered 
by  the  performance  contracting  mode, 
the  JTPA  system  must  accept  that  risk 
is  an  inherent  feature,  both  for  service 
providers  and  SDAs. 

— DOL  is  committed  to  maintaining  the 
opportunity  for  rewards  and 
incentives  for  successful  operators, 


but  recognizes  that  public  and  private 
non-profit  agency  excess  revenue 
accruing  from  contracts  must  remain 
within  die  JTPA  system. 

— The  new  policy  framework  for 
performance-based  contracts  should 
be  undertaken  within  the  context  of 
current  policy  objectives  for  the  JTPA 
system,  namely:  increase  the  level  of 
participation  of  at-risk  populations  in 
the  program;  increase  the  quality  of 
the  training  intervention;  expand  the 
amount  of  basic  skills  training  being 
provided;  and  thus  improve  the 
quality  of  placements  for  JTPA 
participants. 

— TTie  Department  has  undertaken  the 
establishment  of  new  policy  on 
performance-based  contracting 
collegially,  making  clear  DOL 
objectives  and  DOL's  rethinking  and 
reformulation  of  issues,  with  the  goal 
that  the  JTPA  system  fully  understand 
and  accept  DOL's  objectives  even  if 
there  is  not  full  agreement  on  all 
aspects  of  the  Department's 
interpretation. 

— Explicit  instruction  needs  to  be 
provided  by  both  DOL  and  States  on 
the  elements  necessary  for  an 
acceptable  performance-based 
contract 

— It  is  clear  that  technical  assistance  is 
needed  for  procurement  in  general 
and  specifically  for  the  new 
performance-based  contracting  poUcy. 
This  may  include  assistance  to  States 
in  setting  rules. 

States  and  SDAs  should  implement 
DOL's  interpretations  and  policy 
guidance  regarding  20  CFR  629.38(e)(2) 
within  the  framework  of  the  principles 
stated  above. 

Elements  of  the  Department's 
Interpretation 

L  Training  Activities  Chargeable 

A.  Definition  of  allowable  adult  and 
youth  training  activities  for  the  purposes 
of  20  CFR  62g.38(e)(2]: 

•  Training  must  consist  of  a  core  of 
either  occupational  training  or  basic 
skills/remediation  training,  or  both.  For 
programs  authorized  under  the  EDWAA 
amendments  to  JTPA,  core  training  will 
consist  of  the  activities  authorized  under 
fTPA  section  314(d)(1),  "retraining 
services",  with  the  exclusion  of  out-of- 
area  job  search  and  relocation  (section 
314(d)(1),  items  P)(E)).  The  provision  of 
core  training  activities  must  be  the 
primary  purpose  of  contracts  written 
under  this  regulation  governing  fixed 
unit  price,  performance-based 
agreements  chai^ged  100  percent  to  the 
JTPA  cost  category. 

•  All  training  must  be  geared  to  make 
participants  employment  compentent 


and  must  be  tied  to  a  specific  or  a 
general  occupational  target  This 
training  need  not  involve  a  specific  )ob 
title,  but  can  encompass  a  range  of  jobs 
with  similar  entry  requirements. 

•  Placement  must  be  at  or  above  the 
specific  wage  in  the  agreement  and 
reflect  an  appropriate  entry  wage  rate 
for  the  specific  or  general  occupational 
target  given  the  relative  skill  level  of 
trainees.  Again,  this  can  mean  a  ranjje  of 
jobs.  For  example,  the  skills  needed  for 

a  data  entry  technician  allow  entry  into 
jobs  with  different  occupabonal  titles 
and  types  of  companies. 

B.  Clarification  of  the  allowabi]it>  of 
training  packages  for  the  purposes  of  20 
CFR  629.38(e)(2): 

Acceptable  elements  may  mclude  but 
are  not  limited  to  outreach,  intake,  ski!) 
assessment  and  employabibty 
development  planning,  participant 
services,  basic  skills  development 
counseling,  pre-employment /work 
maturity  training,  job  search  assistance 
and  followup  services,  provided  that  a 
core  of  basic  skills  and/or  specific 
occupational  training  per  lA.  above  is 
the  primary  purpose  of  the  contract 
Also,  the  program  must  be  designed  for 
all  participants  to  receive  the  core 
training. 

C-  Specifications  for  acceptable  fixed 
unit  price,  performance-based  contracts; 

•  In  general,  these  contracts  are  to  be 
written  in  accordance  with  sound 
procurement  practices  and  applicable 
codes.  This  includes  methods  for 
assuring  arm's  length  negotiabon  of 
contracts,  proposal  review  which 
verifies  and  documents  the 
reasonableness  of  proposed  costs,  and 
whenever  possible,  competition  for 
award. 

•  Each  contract  must  cleariy  list  and 
separately  price  each  type  of  training 
curriculum  to  be  provided.  Curricula  are 
to  be  priced  by  type,  duration,  and  other 
factors  governing  instructional  costs, 
material  costs,  or  facility  costs,  and  each 
contract  must  specify  the  fixed  unit 
price  of  each  type  of  planned  traininjz 

All  elements  constituting  the  traimn^i 
package  roust  be  clearly  spelled  out  in 
the  contract  This  includes  the  course 
schedule  for  each  element  the  hours 
and/or  the  numbers  of  weeks  of 
training,  the  expected  number  of 
participants  who  would  require  the 
element  the  policy  regarding  non- 
completers  and  the  measurable 
outcome. 

•  Pursuant  to  State/SDA  policies,  the 
contract  must  cleariy  indicate  the 
organization  which  is  providing  the 
training,  participant  services  and 
administration  being  charged  to  the 
contract  Care  is  to  be  given  to  assuring 
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thai  ooly  thoM  admlnlatrativt  coaU 
■ttnbutabt*  to  th«  training  ar* 
chai^abia  under  tha  contract  Howavar, 
DOL  It  nut  promulgating  a  Padarai 
r«qulr«>m«nt  itlpulating  that 
parfunnanca- baaed  contract  document 
■eparataly  Hat  adnxiniatratlve  ooata.  or 
requiring  a  aeparata  reporting  of  actual 
admlniatratlve  coata. 

•  ]ob  Search  Aaaiatance  ()SA) 
deaigna.  Servicea  and  participant 
aaquancaa  that  do  noi  Involve  core 
training  per  LA.  above  auch  aa  jSA-ooly 
interventlona.  are  not  chargeable  under 
the  20  CFR  829  3a(eK2)  regulation. 

•  On  the  job  Training  (OfT)  When 
written  aa  fixed  unit  price,  performance- 
baaed  contracts  rather  than  aa  ooat- 
reimburaabla  agreemsnts.  It  ia 
reconunended  that  contracta  for  OfT  be 
written  directly  with  the  employer  or 
other  aervica  provider  whenever 
poaalbla.  pardcularly  in  the  caae  of  Luge 
contracta  and  thoae  developed  in 
advanca.  Howavar.  in  order  to  (acilitata 
tha  writing  of  amall  OfT  agreemenU. 
eapeciaily  contracta  for  one  or  amall 
groupa  o(  trainaea  and  to  facilitate 
ofTering  OIT  dirowgh  intereated 
amployera  acroaa  large,  leaa  populated 
SDAa,  it  ia  alao  acceptable  for  OfT 
agreementa  to  be  developed  during  the 
program  year  purauant  to  one  general 
contract  with  a  public  agency, 
community  baaed  organization,  or  other 
|TPA  aervice  provider,  provided  that  tha 
general  contract  apecifiee  the  typea  and 
duration  of  OfT  to  be  developed  and 
other  aervicea  to  be  perfonnad  ao  that 
propoaed  ooata  can  be  fairly  analyxad. 
and  that  the  awarding  of  the  general 
contract  ia  In  accordance  with  State/ 
local  procurement  requirementa. 
Additionally,  a  general  contract  for  0|T 
muat  identify  whatever  outreach, 
recruitment  participant  training, 
counaeling.  placement  foUowup  or  other 
aervicea  the  general  contractor  agreea  to 
provide  withm  ita  own  organlxation. 
what  will  be  provided  by  the  employ  en 
actually  conducting  the  OfT.  and  what 
planned  aervicaa  may  be  provided  with 
or  without  ooat  by  the  other  agenciea 
and  aubeontractora.  The  general 
contractor  muat  be  required  to  enaure 
the  reaaonablaneaa  of  all  alementa  of 
aubcontractor  coat  and  document  Ita 
aubcontract  negotiationa. 

In  addition  to  cWr  delineation  of 
deliverablea.  providcra.  and  ooata.  a 
general  contract  for  OfF  muat  be  prloed 
uaing  aome  rational  method,  for 
example,  baeed  oa  local  hlalorical  ooata 
for  OfT.  and  factoring  in  the  coal  of  any 
HuxM^  ovtaide  iklU 


•  Puithar.  it  ia  atroogly  recommended 
that  Statas  taUbliah  polidet  for 
perffoimanoa-baaed  contracts  to  be 
deaigned  to  aooommodate  and 
encourage  aervica  to  more  at-hak 
populationa.  Thia  might  Involve  an 
additional  adjuatment  to  the  unit  price 
to  provide  increaaed  financial  Incentive 
for  training  and  placing  a  more  at-riak 
population. 

D.  AllowabUity  of  Umbrella 
Contracta: 

All  contracta.  Including  umbrella. 
blanket  or  comprehenaive  aervice 
contracta  muat  meet  the  requirementa  of 
elementa  I.A..  B..  and  C.  above  In  order 
to  qualify  for  the  coat  charging 
provlaiona  under  20  CFR  fl>29.38(eHZ). 
The  coata  of  fixed  unit  price, 
performance-baaed  agreementa  which 
do  not  aatiafy  theae  requirementa  must 
be  allocated  among  the  normal  JTPA 
ooat  categories  of  training,  participant 
support  and  admlniatration. 

B.  Clarification  Regarding  Training 
Packages  for  Youth: 

Contracts  laay  be  written  under  20 
CFR  62938(e)(2)  for  training  packages 
for  youth,  wtilch  stipulate  full 
performance  aa  attainment  of  one  or 
more  PIC-recognized  competency  skill 
areas  per  the  list  of  positive  outcomes 
found  in  Section  108(b)(2)  of  ITPA  or  if 
the  training  reaults  In  employment 

[L  Payments  to  Contractors  Under  20 
CFR  830J8(e)(2) 

A.  Full  Payment.  Full  payment  of  the 
full  unit  price  must  be  contingent  upon: 

•  Completion  of  training 

•  Plaoamant  in  the  occupation  trained 
for  or  within  a  general  occupational 
target 

•  At  not  leas  than  the  wage  rate 
specified  In  the  agreement 

Alao.  the  Department  recommends 
(but  does  not  require)  that  SUtaa/SDAa 
set  a  policy  indicating  thia  wage  rata 
should  reflect  the  entry  level  wage  for 
the  occupational  target 

•  The  agreemeot  muat  provide  for  a 
method  to  reduce  paymant  in  caaea 
where  individuals  do  not  complete  the 
training  but  do  place  sncceaafully  in  an 
occupation  spaclfiad,  or  complete  the 
training  and  are  placed  below  the 
apcdAad  wage  lavaL  For  example,  a 
participant  ia  word  procaaalng  dropa  out 
in  the  fifth  week  of  a  10-wa«k  training 
prograak,  bat  ohialns  a  training  related 
[ob  within  tha  yaoarai  oocapatiooal 
target  at  or  above  the  spadfUd  waye. 

Further,  tha  DapartBant  racaaunenda 
(b«it  doaa  mH  nqtin]  Ihal  Stata/SaA 


plan—dl  ta  hapaaea  ipoa  local  OfT 
i|ualtty  and  pianainaiit  retantlen. 


poUciaa  arovlda 
laawa  bnoia  aat 
LA.  above  either 


— Cannot  be  the  basis  of  any  payment 
earned  by  the  oontractor  or 

— Are  only  the  basis  for  earned 
payments  thai  are  apportioned  or 
prorated  among  the  regular  JTPA  cost 
categories,  and  not  charged  100 
percent  to  training. 

B.  Partial  earned  payments  for 
attainment  of  performance  benchmarks. 
The  Department  has  determined  that  in 
specific  circumstances  performance 
short  of  full  peformance/ placement  can 
be  the  baals  of  earned  payments  for 
partial  performance  when: 

•  The  performance  Is  measureable 
and  documented  and  include  training 
per  LA.  abovr. 

•  The  payment  schedule  amount  for 
any  intermediate  benchmark  is  not  more 
than  the  estimated  costs  of  providing 
that  increment  of  the  planned  training. 
However,  the  subtotal  of  possible 
payment  schedule  amounts  for  all 
performance  benchmarks  prior  to  full 
performance/placement  must  be  dearly 
less  than  the  point  at  which  the 
contractor's  costs  are  covered.  In  order 
to  ensure  the  principle  of  contractor  risk 
and  to  stimnlate  contractor  performance 
to  earn  full  pajrment 

•  Costs  assodatad  with  Intake, 
enrollment  and  assessment  activities 
alone  without  partidpation  In  core 
training  can  not  be  the  basis  of  earned 
benchmark  payments  chargeable  100 
percent  to  the  training  coat  category  per 
20  CFR  620J8(e){2). 

C  Advance  Payments.  All  payments 
made  to  contractors  prior  to  hill 
performanca/placeraent  that  do  not 
conform  to  the  above  requirements  for 
benchmarks  must  be  considered 
advances  contingent  on  the  full 
performance/placement  record  of  the 
contract 

D.  Guidance  on  Payments  to  be 
Withheld  Prior  to  Full  Performance. 
Whether  payments  made  to  contractors 
prior  to  full  performance /plaoemeni  are 
advance  pajrmaots  or  partial  earned 
payments  for  the  attainment  of 
performanca  benchmarks,  in  prindple  a 
significant  portion  of  the  total  fixed 
price  should  be  held  back  until  earned 
through  placement  Statea  and  SDAs 
have  latitude  to  adjust  tha  amount  held 
back  to  accommodate  looger-lem  and 
mora  intanaive  prograau  aarvtag  at-risk 
populationa.  recognizing  the  operational 
needs  of  oootracton  for  funda.  As  a 
raattar  of  geoaral  gstdanna,  an  aaiouit 
equal  to  26  lo  30  praoant  of  the  total 
coitract  ooat  would  appear  to  be  a 
prudent  and  signlfieaat  holdbaok  iaveL 
wall  halow  rainbwaaMal  ol  total 
ooBtiactot  axpaaaaa.  and  iaaariog  that 
contracts  are  consistent  with  the 


performance-baaed  contracting  concept 
of  risk  prior  to  hill  poformance. 

Convetsaly.  States  and  SDAs  should 
recognize  the  disincentive  effect  that 
parsimonious  payment  poUdes  and 
holdbacks  ml^t  have  on  their  potential 
JTPA  service  providers.  A  balance 
needs  to  be  struck  between  natural  PIC/ 
SDA  Interests  In  ensuring  contractor 
performance,  and  good  judgment  in 
administering  polides  that  are  amenable 
to  responsible  potential  deliverers, 
induding  community  based 
organizations. 

E.  Threshold  for  Contract  Performance 
In  Order  to  Qualify  for  Provisions  at  20 
CFR  629.38(e)(2). 

In  the  Department's  consideration  of 
payment  Issues,  It  was  determined  that 
there  is  a  level  of  contract  placement 
performance  below  which  the  contract 
should  be  viewed  as  failed.  Failed 
contracts  should  not  be  afforded  under 
State/SDA  polides  the  advantage  of 
assigning  aU  costs  to  training  according 
to  the  provisioos  of  20  CFR  629JM(eK2)r 
Therefore,  the  Departraeat  recommends 
(but  does  not  require)  that  Statea  and 
SDAs  define  a  threshold  level  (rf 
placement  performance  below  which  a 
performance-baaed  contract  wcittea 
under  20  CFR  629ja(eX2)  woold  ba 
determined  to  have  (ailed.  Statea  and 
SDAs  should  establish  procedures  for 
properly  charging  of  all  costs  of  such 
failed  contracts  among  the  regular  three 
JTPA  cost  categories.  This  threshold 
level  should  be  appropriately  specified, 
taking  into  account  greater  or  lesser 
contractor  risk  In  terms  of  length, 
complexity  of  training,  and  the 
population  to  be  served  by  a  ccmtnK± 

F.  Direct  Contracts  Versus  Tiered 
Administrative  Structures.  Contracts 
which  qualify  for  the  cost  allocation 
provisions  of  20  CFR  62g.38(e)(2)  are 
contracts  for  the  direct  provision  of 
training  by  an  agency,  inatitntian.  or 
business,  and  must  not  with  the 
exception  of  OfT  as  dicuased  in  section 
I.  of  this  policy  Interpretation,  involve 
intermediary  administrative  entities. 
Such  an  entity,  if  needed,  are  to  be 
charged  to  the  administrative  cost 
category,  lliis  element  of  DOL's 
Interpretation  does  not  preclude 
subcontracting  on  a  fee  payment  or  on  a 
cost  reimbursement  basis  by  the  training 
contractor  of  some  spedalized  client 
services  if  thia  ia  determlBed  to  be  more 
effective  and  effident  and  is  authorized 
by  State/SDA  policies  and  the  contract 
douiment 

III.  Revenues  in  Excess  of  Costs,  or 
"ProfiU" 

Public  or  private  non-profit  cooiractor 
revenues  in  excess  of  oosts  (which  have 
been  propaily  samad)  are  to  ba  treated 


as  program  income  pursuant  to  20  CFR 
629.32.  Accordingly,  these  funds  may  be 
retained  by  the  service  provider  (or  by 
the  SDA  or  the  Governor)  to  underwrite 
additional  training  or  training  related 
services  purauant  to  the  project  or 
program  which  generated  tiiem. 
c(HuUtent  with  the  purposes  of  fTPA 
As  with  other  JTPA  program  income, 
contracton  are  to  comply  with  State 
accoimting  and  recordkeeping 
requirements,  so  that  the  amount  of 
program  income  aocured  by  the 
oontractor  can  be  determined,  and  the 
contractor  maintains  records  which 
account  for  the  use  of  these  funds.  In 
anticipation  of  possible  audit 

Conclusion 

The  above  final  offidal  policy 
Interpretation  on  contractLog  under  the 
20  CFR  629.38(e)(2)  regulation  follows  a 
long  consultative  process  during  whidi 
the  Department,  and  later  other  Federal 
agendes,  have  jffeaeoted  ccmcems 
regarding  the  acceptability  of  some  «^ 
the  applications  extant  in  the  JTPA 
system,  and  have  raised  larger  and 
related  qoettioiis  about  procurement 
practrices  in  general  and  what  training 
the  fTPA  lystOD  prodaoes  for  eligible 
persons  needing  training  and  jobs. 
States,  SDAs  and  private  sector 
volunteers  who  partner  with  the  Federal 
Govenmient  and  make  fTPA  happen 
have  shared  a  considerable  amount  of 
information  with  the  Department 
describing  the  realities  of  training 
contracts,  and  how  they  believe  the 
flexibility  20  CFR  e29.38(e)(2)  can  be 
legitimately  used.  Commenters  have 
touched  on  neariy  all  aspects  of  program 
operations  in  their  correspondence, 
given  the  extent  of  performance 
contracting  today.  'The  Department 
appredates  the  great  amount  of  thinking 
that  went  into  the  response  from  the 
system,  and  particularly  the  effort  to 
have  performance-baaed  contracting 
understood  in  context  DOL  believes 
that  States  and  SDAs  have  exhibited  a 
willingness  to  respond  not  only  with 
discussion,  but  with  changes  and 
improvements  that  are  now  completed 
or  in  progress.  The  dialogue  has  been 
very  ediwational  for  DOL.  and  as  the 
Department  developed  a  better 
underatanding,  it  has  been  possible  to 
update  the  agency's  thinking  on 
performaitoe  contracting  and  adopt 
modified  polidaa  withoat  losing  sight  of 
Federal  coocems  for  sound  and 
defensible  practices.  The  process  of 
developing  the  final  policy 
interpretation  has  been  brou^t  to  this 
point  without  a  modification  to  the 
present  fTPA  regulation  at  20  CFR 
e2a38(eX2).  or  a  change  In  the  basic 
partnership  airangement  for  the 


administration  of  fTPA  which  the  1963 
regulations  esteblished. 

Sidled  at  Washington.  DC  thit  Bth  day  of 
March  198B. 
Roberta  T.  Hmea, 

Assistant  Secretary  for  Employmeat  and 
Training. 

[FR  Doc  8B-S757  Filed  3-10-86: 8:45  am] 


Mlna  Safaty  and  tlaalUi  Adwiiniali  aWon 
[Dodwt  No.  M-8»-16-C] 


SBM  Coal  Co;  Patttlon  for  ModMcation 
of  AppHcatkN)  of  Mandatory  Safaty 
Standard 

SBM  Coal  Company.  RJ).  2,  Box  97 A. 
Hegins.  Pennsylvania  17B38  has  filed  a 
petition  to  modify  the  application  of  90 
CFR  75.1400  (hoisting  equipment 
general)  to  its  M  ft  R  9ope  (LD.  No.  36- 
05495)  located  hi  Northumberland 
Coonty,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforma  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catdies  or  other 
approved  devices  that  act  quiddy  and 
effectively  in  an  energency. 

2.  Petitioner  stetes  tihat  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numeroos  corves  and  kmcfcles 
present  in  the  main  haulage  slopes  of 
this  anthradte  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoistintj  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formnla  specifiad  la 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

&.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  saaM 
degree  of  safety  for  the  miners  afiected 
as  that  afforded  by  the  standard 


Request  far  ( 

Persons  tntercatad  in  this  petitian  maj 
fumiah  anittea  commanta.  Theaa 
coaaneati  atnst  be  filed  aritti  the  OfBoe 
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of  Standards,  RagulaUotu  and 
Variance*.  Mine  Safely  and  Health 
Adminiatration.  Room  827.  40t5  Wilaon 
Boulevard.  Arlington.  Virginia  22203  All 
commentt  must  be  poitmarked  or 
received  in  that  ofTice  on  or  before  Apnl 
12.  ton  Copies  of  the  petition  are 
available  for  Inspection  at  that  address 

Dated:  March  2.  1980 
rmtridm  W  SUvvy. 

Dinclor  Office  of  StanJanU,  Rtyulations 
and  VaniirwiM. 

|FR  Ooa  a(»-67Sl  Filod  V 10-69:  iAS  am] 
cooa  4si*-<»-4i 


I  DocS(««  No.  M-M-  1S~C  I 

Whtttoy  O^  MMng.  Inc;  PwWlon  for 
ModWcatton  of  Appacrtton  o« 

Whitley  Gap  Mining.  Inc..  P  O  Box 
I.U.  Gray.  Kentucky  40734  h»»  Hied  a 
petition  to  modify  the  application  of  30 
cm  75.313  (methane  monitor)  to  ita 
Mine  No.  1  (I.D.  No.  15-16210)  located  in 
Knox  County.  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  b« 
installed  on  electric  tractors  used  to 
load  coal  at  the  face.  The  monitor  la 
re<)uired  to  be  kept  operative  and 
properly  maintained  and  frequently 
tested. 

2.  No  methane  has  been  detected  in 
the  mine. 

3.  The  three-wheel  tractors  are 
permissible  DC-powered  machines,  with 
no  hydraulics.  The  bucket  is  a  drag  type, 
where  approximately  30-^0%  of  the  coal 
is  hand  loaded.  Approximately  20%  of 
the  time  that  the  tractor  is  in  uae.  it  la 
used  as  a  man  trip  and  supply  vehicle. 

4.  As  an  alternate  method,  petitioner 
propoaes  to  uae  hand-held  continuotia 
oxygen  and  methane  monitors  instead  of 
methane  monitors  on  three- wheel 
tractors.  In  further  support  of  this 
request,  petitioner  state*  that: 

(a)  Each  three-wheel  tractor  would  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
dete<:tor  and  all  persocu  would  be 
trained  in  the  use  of  the  detector 

(b|  Prior  to  allowing  the  coal  loading 
tractor  in  the  face  area,  a  ga*  test  would 
be  performed  to  determine  the  methane 
concentration  in  the  atmoaphere   When 
the  elapsed  time  between  trips  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuoualy  after  each 
trip.  Thla  would  provida  coatlnuoua 
monitoring  of  the  mine  atmoaphere  for 


methane  to  assure  the  detection  of  any 
methane  buildup  between  trips; 

(c)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 
would  be  inspected  and  charged  by  a 
qualified  person.  The  monitor  would 
also  be  calibrated  monthly. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  ComixMnts 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  OfTice 
of  Standards.  Regulations  and 
Variance*.  Mine  Safety  and  (tealth 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  Apnl 
12.  1960. 

Copies  of  the  petition  are  available  for 
inspection  at  that  address. 

Date:  March  2.  1900 
PatTida  W  Mywy. 

DinKtor.  Officm  of  Standards.  Regulations 

and  Vanaitcmt. 

[FR  Doc  ae-«7U  Filed  )-10-89:  8:45  ami 


NATIOMAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANmES 

AQcncy  InfonTMtton  Coflvctlofi 
AcllvlttM  Unctor  OMB  n«vtow 

AODtCV:  National  Endowment  for  the 

Art*. 

Acnoic  Notice. 


:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  propoaal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U  S.C 
Chapter  35). 

DA  TV:  Comments  on  this  information 
collection  must  be  submitted  by  April 
12.  1988. 

•  fwiwuai  Send  comments  to  Mr.  }im 
Mouaer.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
728  lackson  Place,  NW.,  Room  3002. 
Washington,  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mrs.  Anne  C  Doyle. 
National  Endowment  for  the  Arts. 
Administrative  Services  Division,  Room 
203.  1100  Pennsylvania  Avenue.  NW., 
Washington,  DC  2050ft:  (202-682-6401). 

Fon  nmmmn  mpomsatiom  cosrrAcr. 

Mr*.  Anne  C.  Doyla.  National 
Endowment  for  the  Art*.  Administrative 
Service*  Divi*ion.  Room  203.  1100 


Pennsylvania  Avenue,  NW., 
Washington.  DC  20606;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

•urrLEHKNTAirv  mrowMATiow.  The 

Endowment  requests  a  review  of  a  new 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  t>e  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.SC.  3504(h). 

TiUe:  Resource  Information/ 
Accessible  Programs. 

Frequency  of  Collection:  Annually 

Respondents:  State  or  local 
governments. 

Use:  Materials  and  information 
compiled  will  be  used  to  assist 
Endowment  grantees  In  making  their 
programs  more  available  to  special 
constituencies.  Individuals  requiring 
assistance  would  be  referred  to  a 
specific  program  in  their  state  or  region 
and/or  sent  copies  of  the  information 
provided. 

Estimated  Number  of  Respondents: 
56. 

Avemge  Burden  Hours  per  Response: 
2. 

Total  Estimated  Burden:  112. 
AjmmC  Doyla, 

Administrolivt  Services  Division.  National 
Endowment  for  the  Arts. 
[FR  Doc.  8B-5729  Filed  3-10-BS;  a:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 
M— Mng  Engirwrtng  Advisory 


The  National  Science  Foundation 
announces  the  following  meeting: 
Name:  Advisory  Committee  for 

Engineering. 
Date  and  Time: 

March  30-31,  1989 

9:30  a.m.-4:45  p.m.,  March  30.  1989 

(open) 
8:00  a.m.-9:00  a.m..  March  31,  1989 

(closed) 
9:00  a.m.-12«)  Noon.  March  31.  1980 

(open) 
Place:  National  Science  Foundation, 

1800  "G"  Street  NW..  Room  540, 

Washington.  DC  20650 
Type  of  Meeting:  Partially  Closed. 


Conlac« /^cnsoo:  Mn.  Mary  Foat*. 
Bxecaitiv*  fiacntmiy.  Advisory 
Cooimittae  for  Engineeriog,  Room 
S37.  Natioaal  Sdanca  Fouodatioa 
Waahlngton.  DC  TOSSO.  Telephooe: 
(202)357-0571. 

Minuter.  Mn.  Mary  Posta  at  the  above 
addreH. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  counsel  on 
ma)or  goals  and  policies  pertaining 
to  Engineering  pTX>grams  and 
activities. 

Reason  for  Closing:  The  personnel 
matters  uewg  discussed  indiuie 
information  ol  a  personal  nature 
where  disclosure  would  constitute 
unwarranted  invasions  of  personal 
privacy.  These  matters  are  within 
exemption  6  of  U.S.Q  552b{c). 
Government  in  the  Sun^ine  Act 

Authority  to  Close  Meeting:  The 

determination  made  on  February  22. 
1980  by  the  Director  of  the  National 
Science  Foundation  pursuant  to  the 
provisions  of  section  10  (d)  of  Pub.L 
92-463. 

Agenda: 

Friday.  March  31.  1S89.  Room  540— 

&00  ajn.  to  9M  ajn.— Closed 
Discussion  of  personnel  issues. 
Thursday.  March  30. 1989,  Room 
540— 9:90  ojn.  to  4:45  p.m..  and 
Friday,  March  31,  1908,  Room  540 — 
MO  ajn.  to  120}  Notm—Open 
Discussion  on  issues,  opportunities 
and  future  directions  for  tfa« 
Engineering  Directorate:  discussion 
Of  Engineering  Directorate  budget 
aituatioa  as  well  as  other  items. 

M.t 


Committee  Managemeat  Officer. 

(FR  Doc.  BB-SBTB  Filed  »-10-8B:  a-45  am] 


For  rTtfWtOK^fKmk 


bt  suxxvdanca  with  the  Federal 
Advisory  Committee  Act  as  smended. 
Pub.  L 12  483.  dis  Natioaal  Sdanca 
Foundation  anoounees  the  foUowring 
meeting: 
Mime;  Advisory  Pauel  Cor  Physiological 

Processes. 
Date  and  Time:  April  3-7. 1889  8:30  aum. 

to  &00pjn. 
Place:  Room  1M3,  National  Saeace 
Foundatioa.  1800  C  Street  NW,. 
Washington.  DC  2055a 
Type  of  Meeting:  Part  Open — 
April  4-12300  pjB^UIOpjB.  (opan) 
April  &-1M0  piJK^t:80  pjL  (open) 
April  8-12:00  pjn.-l:OC  pjn.  (open) 
All  other  times  die  meettng^U  closied. 
Contact  P^Bt9om:  Dr.  Bmeat  ),  Pack. 
Program  Director.  Physiologioal 


Prooaaaes.  ROMS  S21.  National 
Sdance  Poondation.  Washiagton. 
DC  206Sa  Telephone  (202)  357-7975. 

Purpose  ofAdntOTf  Panel:  Te  provide 
advice  and  recommendations 
concerning  support  for  research  in 
Physiological  Processes. 

Agenda: 
Opat — General  discussion  of  the 
current  status  and  future  plans  of 
the  Physiological  Processes 
Program. 
Closed — ^To  review  and  evaluate 
research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries  and 
personal  iofonnation  concerning 
individuals  associated  with  the 
proposals.  Hiese  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.SU1 
552b(c}.  Government  in  the 
Sunshine  Act 

M.  Rsbaoca  Wiiddac. 

Committee  Mamgement  Officer. 

[FR  Doc  8»-6e77  FUed  V-lO-aft  B»45  aoij 


NUCLEAR  REGULATORY 


DoctNiNfita  CofltBlnIm  RspofUno  oc 

of  Mansp"""^  AndBudosI  RMlnv 

AQCNCv:  Nuclear  Regulatory 

Coamiissi<m. 

action:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 


:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  ^  foUowtng  pro^posal 
for  the  collection  of  information  under 
the  provisioiu  of  the  Paperwork 
Reduction  Act  (44  U.Sil  Chapter  35), 

1.  Type  of  submission — new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  infbnnaitoa 
coUectioo:  Reactor  Operator  and  Senior 
Rector  Operator  Licensing  Training  and 
Requalificatlon  Programs. 

3.  The  form  nmnber  if  applicable:  N/ 
A. 

4.  How  often  the  coUectluu  is 
required'  Semi-ammally  and  amraally. 

5.  Who  wiH  be  re^vlfM  to  aakeu  to 
report:  All  reactor  noensees  and 
applicants  for  an  operating  license, 

6.  An  estiwiate  of  the  noaiber  of 


requirement  ar  request  14)80  anmaBy; 
approximately  7  J  hoars  per  response. 

a  Section  3504(h).  INtb.  L  96-511  dees 
not  apply. 

a  Abstract  Requests  copies  of 
training  and  requalification  material 
frcHB  reactor  liccnsees/spplicants.  This 
training  material  will  be  used  by 
appropriate  NRC  staff  to  develop 
operator  and  senior  operator  bcenstng 
and  requalification  examinabons. 
annntn.  Copies  of  the  submittal  %rilJ  be 
made  svailable  for  inspection  or  copying 
for  a  fee  at  the  NRC  PubUc  Docment 
Room.  2120  L  Street  NW.,  Washingtoa 
DC. 


Fon  furtheh  MFonsMTioti  costtact: 

Comments  and  questions  can  be 
directed  by  mail  to  the  CMtfiB  reviewer 
Nicolas  E.  Garda.  Paperworii  Reductioo 
Project  (3150-0101).  Office  of 
Managemeat  and  Budget  Washington. 
DC  20503. 

Comments  can  also  be  mmmunir,«>ed 
by  telephone  at  (202)  3^-3084. 

NRC  Clearance  officer  is  Brenda  |. 
Shelton.  (301)  492-8132. 

Dated  at  Beihewla.  Uarjrlaod.  d^  t»Mlh 
day  of  Marck.  1988. 

For  the  Nuclear  Regulatoty  Comauaoten. 
)oyoa  A.  Aaeata, 

Degifftated  Senior  Official  for  Informottoa 
Resource*  ManagemetiL 
[FK  Ooc  W-6704  Filed  >-10-«8;  Brtt  am] 
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EXXON  Coal  and  I 

RndbiQ  of  No  I 

nOfnrang  Tarmnanon  or  ma  < 

and  Byproduct  MatanM  Llconaa  for 

rfcii  ■■  ■■lull  «Hf  ftJk^^MMdi  kkjeSin  Hb^ 

upaiaiMMi  or  ragnmno  nr^mi  rwm 
Taat  Profod,  Convaraa  County,  WV 

MaivkinaSL 

AOWKT.  US.  Nuclear  Regulatory 

Commission. 

ACnoic  Notice  of  final  finding  of  no 

significant  impact 


The  proposed  administrstive  action  Is 
to  temilnata  the  source  and  byproduct 
material  license  au&orizing  Exxon  Coal 
and  KOnerals  Company  to  operate  die 
Midland  fai-sitQ  Pilot  Test  Pro^ 
facility  located  ia  Converse  Coorty. 
Wyomhig. 

^kmnedfkiMmgsJHe 


respooser  20B 

7.  An  eatlBinla  of  tkn  total 
honrs  naadad  to  ooaplate  the 


The  fecxon  n^dand  Mot  Test  ftn^ 
operated  from  1978  to  1981.  Groand- 
watar  reetorathm  ectlsWes  bopan  in 
1961  and  con  tinned  < 
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■lafTt  avaluntion  and  approval  of 
n!il()nill(>n  actlvitle*  la  documented  In  a 
memorundum  dated  October  19,  1967 

TTie  NR(;  itaff  approved  a 
dfcommisaionm);  plan  for  the  Highland 
tVoiert  on  March  Ifl,  1988.  Facility 
decommnsioninji  artivitlea  were 
{ ondiu  tfd  between  |uly  and  S»'ptpmber 
1«W   rh«  itrtfT  review  of  the 
der.ommmioninR  «(  tivitiei  la 
i)o<  \imt'nti*d  in  a  memorandum  (idtpd 
March  Z.  19HH   Kxxon  re(jue§ted  thdi 
rt-mrtininx  fHi.ilitiei  uno  responsibiliti*** 
a!  the  itip  \ir  trHnafcrred  to  Kver»*»t 
MinerHli  (lorporation.  holder  of  Source 
and  Elypnwiuct  Material  lji;ense  No 
SI!A   1511    Kvereat  Minerali 
(orporation  agreed  to  accept  full 
responsibility  for  all  remaining  fiii.ilitifs 
by  leltfr  lUted  ()<:fot>«r  20.  1988. 

Flaied  (111  the  staff  reviews  referenced 
alHive.  the  Commission  has  determined 
that  no  significant  impact  will  result 
from  the  proposed  administrative  action 
The  following  statements  support  the 
final  finding  of  no  signifu.ant  impact  and 
summarize  the  conclusions  resulting 
from  the  environmentul  evaluations 

A   Oound  water  tjuality  at  the  site 
has  l>een  restored  to  background  levels 

B  Facility  decommissioning  activities 
were  conducted  in  acconlance  with  an 
NRC  apprvived  plan 

C  Remaining  facilities  and 
responsibilities  at  the  site  were 
transferred  to  Kveresi  Minerals 
(Corporation  by  issuance  of  an 
amendment  to  Source  Material  License 
No.  SUA-ISU  on  February  17,  1980. 

In  accordance  with  10  CFT?  Part 
51  33(a|.  the  Director,  llmmum  Recovery 
Field  Office  (URK)),  made  the 
determination  to  issue  a  final  finding  of 
no  significant  Impact  in  the  Faderal 
R0(isl«r  Concurrent  with  this  finding. 
Source  Mafenal  Ijcense  SUA-1064  for 
the  F.KXon  Highland  Pilot  Test  Pro)ect 
will  be  terminated 

The  environmental  evaluations  setting 
forth  the  b'isis  for  the  finding  are 
available  for  public  inspection  and 
copying  at  the  Commission  s  Uranium 
Recovery  Field  Office  at  730  SImms 
Street.  (Jolden.  Colorado,  and  at  the 
Commission  s  Public  Document  Room  at 
1717  H  Street.  Waahinufon.  DC 

Dat«d  St  [)env«r,  Colorado,  this  2d  day  of 
March.  1909 

For  (ha  NucUar  Rafulatory  Commiaaloa 
Sawafd  r  Hawkioa. 

Branch  Cht«(  Uranium  RtHxivary  Fmid  Officm. 

Ration  tV 

[FK  Doc  M-97Qe  PUad  y  lO-aft  S.4A  ami 


OFFICf  or  MAMAQEMENT  A*40 
BUOQCT 

CIrcutar  No.  A-76;  Arrwndnwnt 

AOCNCY:  OfTice  of  Management  and 

Budget 

ACTKMC  Issuance  of  Transmittal 

Memorandum  No  8  amending  OMB 

Circular  No  A-76,  "Performance  of 

(Commercial  Activitiet." 


tUMMAKY:  This  Notice  contains 
Transmittal  Memorandum  .No  8.  dated 
M.irf;h  1.  1989,  to  Cirrrular  No  A-76, 
FVrformance  of  Commen;ial 
Activities  " 

This  Trnnsmittdl  Memorandum 
updates  the  federal  pay  assumptions 
and  updates  the  inflation  factor  used  for 
computing  non  pay  categories  (supplies. 
e(^uipment,  etc  )  for  Fiscal  Years  1990 
through  19W4  to  reflect  the  assumptions 
(  ontained  in  the  F*resident  s  FY  1990 
Budget 

The  innrttion  factor  for  nonpay 
categones  for  1994  is  new   Figures  for 
1990  through  1993  remain  at  the  rates 
specified  in  Transmittal  Memorandum 
No  6,  dated  March  4.  1988 

The  M'vision  does  not  require  any 
agency  to  (Ij  create  or  maintain  a 
duplicative  control /monitoring/ 
rep<jrting  system  or  (2|  adopt  any 
additional  contrtils,  not  presently  in 
compliance  with  the  Federal  Acquisition 
Regulations  (FAR) 

roM  PUirTHCR  mfomuk'nom  covrTACr: 
Linda  Mesaros,  Office  of  Fe(i<'ral 
F*rocurement  Policy,  Office  of 
Management  and  Budget,  (2021  395-3300 

Allan  V   Bunnan, 

Df-puty  Adwinittralor  end  -KiCinfi 
Aiiminitlrvtor 

Dated  February  28.  1908 
|m  Uor.  l»-5ft4e  Filed  3-10-afr.  8  48  am] 
■NXMO  OOOf  i11*.«1-« 


POSTAL  SERVICE 

Privacy  Act  of  1974;  Naw  Systam  of 
Racorda 

AOafSCV:  Postal  Service 
ACnOM:  Notice  of  new  system  jf 
records. 


The  purpose  of  this  document 
Is  to  publish  advance  notice  of  the 
creation  of  a  new  system  of  records. 
USPS  040.030.  'Customer  Programs- 
Auction  Customer  Addrew  File     The 
system  will  contain  names  and 
addresses  of  persons  who  wish  to  be  on 
a  mailing  list  to  receive  advance  notice 
of  Dead  Parcel  Branch  auctions. 
iTFacTTVi  OATI:  The  proposed  action 
will  be  elective  without  further  notice 


on  May  12.  1980,  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 

AOOMMS:  Comments  may  be  mailed  to 
the  Records  Office,  U.S.  Postal  Service. 
475  LFjifant  Plaza,  SW.,  Washington, 
DC  20280-^5010,  or  delivered  to  Room 
10670  at  the  above  address  between  815 
a  m  and  4  45  p.m.  Comments  received 
also  may  be  inspected  during  the  above 
hours  in  Room  10670. 

rOM  FUNTHCR  INTOHMATXM  COMTACT: 

Betty  Sheriff  (202)  288-5158. 

tUPrLCMCNTAAY  INFOflMATION:  Dead 
Parcel  Branches  of  the  Postal  Service 
must  periodically  conduct  public 
auctions  to  dispose  of  unclaimed 
merchandise  and  claim-paid  items  The 
proposed  system  of  records  will 
compnse  a  list  of  names  and  addresses 
of  auction  attendees  and  others  who 
indicate  a  desire  to  be  notified  in 
advance  of  future  auctions.  Advance 
notice  to  interested  persons  performs  a 
customer  service  while  optimizing 
revenue  from  auctions  conducted  to 
dispose  efficiently  of  dead  parcel 
matter 

Customers  desiring  this  service  will 
enter  their  name  and  address  on  a  sheet 
available  at  each  auction.  That 
information  will  be  transferred  onto  an 
automated  address  file  which  will  be 
accessible  only  by  Dead  Parcel  Branch 
personnel  responsible  for  maintaining 
the  file  and  making  the  mailings.  The 
possibility  of  infringement  upon  any 
individual's  privacy  rights  is  almost  non- 
existent since  the  information  collected 
IS  limited  to  names  and  addresses,  is 
password-protected,  and  is  subject  to 
both  the  disclosure  restrictions  imposed 
by  the  F^ivacy  Act  as  well  as  the  Postal 
Reorganization  Act  (39  U.S.C.  412) 
which  prohibits  the  Postal  Service  from 
releasing  lists  of  postal  customers. 

A  new  system  report,  as  required  by  5 
use.  552a(o)  of  the  Privacy  Act.  has 
been  submitted  to  OMB  and  Congress, 
pursuant  to  paragraph  4b  of  Appendix  1 
to  OMB  Circular  No  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
December  12,  1985 

Accordingly,  the  proposed  system 
description  follows: 

uspso4aino 

System  Name: 

Customer  Programs — Auction 
Customer  Address  Rle. 

Ssrstam  Locatioa. 

Post  offices  having  Dead  Parcel 
Branches. 


Catflgoiies  of  Indlviduab  Covered  by  the 
System: 

Customers  who  wish  to  be  on  a 
mailing  list  to  receive  notices  of  future 
Dead  Parcel  Branch  auctions. 

CATSooMiu  or  Rcconos  covmco  av  tmi 
tvami: 

Customer  names  and  addresses. 

AUTHONITV  FOn  MAINTCNANCS  OF  TMK 
ffYSmC 

39  U.S.C  401.  404. 

To  maintain  a  list  of  names  and 
addresses  of  customers  who  wish  to  be 
on  a  mailing  list  to  receive  notices  of 
future  Dead  Parcel  Branch  auctions. 


NouTiNi  uan  OF  Riconoa  MAmr « 
T>«  trrmi,  iCLUDaso  cateoomcs  of 
usENS  AND 'ma  FURFoac*  OF  SUCH  uacs: 

1 .  When  the  Postal  Service  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  law.  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  or  in  response  to  the 
appropriate  agency's  request  upon  a 
reasonable  belief  that  a  violation  has 
occurred,  the  relevant  records  may  be 
referred  to  the  appropriate  agency, 
whether  Federal.  State,  local,  or  foreign, 
charged  with  the  responsibihty  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation,  or  order  issued  pursuant 
thereto. 

2.  A  record  from  this  system  may  be 
disclosed  to  the  Department  of  Justice, 
to  other  counsel  representing  the  Postal 
Service  or  in  a  proceeding  before  a  court 
or  adjudicative  body  before  which  the 
Postal  Service  is  authorized  to  appear, 
when  (a)  the  Postal  Service;  or  (b]  any 
postal  employee  in  his  or  her  official 
capacity;  or  (c)  any  postal  employee  in 
his  or  her  individual  capacity  whom  the 
Department  of  Justice  has  agreed  to 
represent  or  (d)  the  United  States  when 
it  is  determined  that  the  Postal  Service 
is  likely  to  be  affected  by  the  litigation, 
is  a  party  to  Htigation  or  has  an  interest 
in  such  litigation,  and  such  records  are 
determined  by  the  Postal  Service  or  its 
counsel  to  be  arguably  relevant  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  Postal  Service  determines 
that  disclosure  of  the  records  is  a  use  of 
the  information  that  is  compatible  with 
the  purpose  for  which  it  was  collected. 

3.  Disclosure  may  be  made  to  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  Congressional  office  made  at 
the  request  of  that  individual 


4.  Information  from  this  system  may 
be  disclosed  to  an  expert  consultant,  or 
other  person  who  is  under  contract  to 
the  Postal  Service  to  fulfill  an  agency 
function,  but  only  to  the  extent 
necessary  to  fulfill  that  function.  This 
may  include  disclosure  to  any  person 
with  whom  the  Postal  Service  contracts 
to  reproduce,  by  typing,  photocopy  or 
other  means,  any  record  for  use  by 
Postal  Service  officials  in  connection 
with  their  official  duties  or  to  any 
person  who  performs  clerical  or 
stenographic  functions  relating  to  the 
official  business  of  the  Postal  Service 


RCTAaaNO,AMO 

DisFosMO  OF  aecowDt  m  the  avsrvat 
rroHAoe: 

Paper  records  or  magnetic  disks. 

RFmiEVABHJTV: 

Customer  name. 

8AFCOUANDS: 

Paper  records  and  disks  are  kept  in 
locked  cabinets;  automated  data  is 
password  protected. 

RETENTION  AND  DISFOSAU 

Records  are  kept  for  one  year  after 
entry  and  then  destroyed  by  deletion  (if 
automated)  or  by  shredding  (if  paper). 


SYSTEM  MANAOFIIfS)  AND  1 

APMG,  Rates  &  Classification 
Department  Headquarters.  Washington. 
DC  20280-5300. 

NOTIFICATKIN  FHOCCDUlie 

Customers  wishing  to  know  whether 
information  about  them  is  maintained  in 
this  system  of  records  should  address 
inquiries  to  the  manager  of  the  Dead 
Parcel  Branch.  Inquiries  should  contain 
full  name  and  address. 

RECORD  ACCESS  FNOCCOURE: 

Requests  for  access  should  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  USPS  Privacy 
Act  regulations  regarding  access  to 
records  and  verification  of  identity  set 
forth  at  39  CFR  266.6. 


See  Notification  and  Record  Access 
Procedures  above. 

RECORD  SOURCE  CATWKNHES: 

Attendees  of  auctions  and  others  who 
ask  to  receive  notice  of  future  actions, 
Fred  Egglostoii. 

Assistant  General  Counsel  Legislative 
Division. 
[FR  Doc.  8»-8e45  FUed  »-10-ee;  6:46  am) 
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SECURITIES  AND  EXCHANCK 
COMMISSION 


No.  34-26602;  FBe  No.  SR-NYSC- 


Self-flagutatory  Organizations;  Ordar 
Approving  Propoaad  Rula  Changa  by 
Naw  York  Stock  Exchanga,  Inc. 
Ratoting  to  Amandad  Dab!  and  Equity 
Listing  Faaa  and  tha  Adoption  of  an 
Advanca  Bffling  Schadula 

Pursuant  to  Section  19(b)(1) '  of  the 
Securities  Exchange  Act  of  1934  ("Act ') 
and  Rule  19b-4  thereimder,*  the  New 
York  Stock  Exchange.  Inc.  ("N'YSE"  or 
"Elxchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  on  December  30, 1988.  a 
proposed  rule  change  to  amend  certain 
Exchange  debt  and  equity  listing  fees 
and  listed  company  billing  procedures 
In  its  filing,  the  NYSE  stated  that  the 
purpose  of  the  proposed  rule  change  is 
to  offset  the  increased  costs  of  supplying 
ser\  ices  provided  by  the  Exchange, 
including  manpower,  automation, 
utilities  and  other  costs  associated  with 
providing  marketplace  facilities  and 
services.  These  fees  are  effective 
commencing  January  1, 1989. 

Notice  of  the  proposed  rule  change 
was  provided  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  28483, 
January  23, 1989)  and  by  publication  in 
the  Federal  Register  (54  FR  4358.  January 
30. 1989].  The  Commission  received  no 
comments  on  the  proposed  rule  change 

For  purposes  of  the  initial  listing  of 
debt  issues  on  the  NYSE,  the  Exchange 
calculates  bond  Usting  fees  (including 
outstanding  unlisted  debt)  on  a  sliding 
scale  based  on  the  maturity  and  total 
par  value  of  the  particular  bond  issue. 
There  are  four  maturity  ranges  for 
purposes  of  the  initial  listing  of  debt 
issues  on  the  NYSE:  1-5  years,  6-14 
years.  15-25  years  and  28  or  more  years. 
Likewise,  there  are  four  par  vahiaticm 
intervals  for  purposes  of  the  initial 
bsting  of  debt  issues  on  the  NYSE  with 
the  base  rate  set  at  $0-5500  million  par 
value  and  regressive  rates  set  for  the 
remaining  par  value  Increments  of  $250 
millioa  Utilizing  these  parameters,  the 
Exchange  calcidates  a  debt  issue's 
initial  listing  fee  by  multiplying  each  one 
million  dollars  of  par  value  by  the 
appropriate  fee  assigned  to  the  issue's 
maturity  range.*  Currently,  bond  issues 


'  15  L'SC  78^)(l), 

•  17  CTR  240.19b-4. 

■  To  illustrate  thii,  awumc  that  •  tlZSOJOOOjaoo 
seven  jresr  note  is  listed  00  tfas  Exchanfn  Under  the 
propoMd  rule  cliange,  Am  isenet  wmild  bebiUed 
SZOLSOOc  the  first  SSOOMM  par  vakw  at  SZ30  per 
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wtik  a  maturtty  of  Bv«  (A)  fmm  or  Um 
ir«  charfffd  a  rata  of  tlOO  p«r  ■»^'**««* 
doUara  for  tha  flnt  S0~t500  mlllioo  par 
valiM.  Undar  tha  propo— d  rvia  rhanf. 
this  amount  would  ba  increaaad  to  tllS- 
All  other  matuhty  and  par  valuatioD 
catafortoa  would  b«  lncr««a«d  undar  tha 
propoaad  rule  change  in  (S)  dollar 
tiicrementa  tn  amount!  ranging  from  five 
(5)  to  fifteen  (15)  dollars. 

The  Exchange  is  aUo  increasing  the 
Initial  and  continuing  fee  schedules 
applied  to  NYS£-listad  company  equity 
isauea.  For  purpoaes  of  the  initial  Hating 
of  equity  isaues  on  the  KYSE  (as  well  as 
"warrants  or  similar  securities"),  the 
Exchange  would  increase  the  base 
original  listing  fee  for  issuers  from 
134.700  to  t3e.aoa  in  addition  to  the 
baae  fee,  there  is  a  minimum  mltlal 
listing  fee  which  hfcs  been  increased 
from  tl.4O0  to  tl.50a  and  a  per  share 
fee.  which  has  been  Increased  in 
amounts  ranging  from  $100  to  SB60  per 
million  shares  for  the  applicable  share 
amount.  Additionally,  the  maximum 
listing  fee  for  stock  aplits  has  been 
reduced  from  1600.000  to  S2S0L0Qa  the 
fee  charged  for  reincorporatioaa  haa 
been  increaaed  from  S&U)00  to  iB.aoO  and 
the  fee  charged  for  lupplementa  (i.e.. 
minor  informatlan  changes  to  previous 
applicationa)  has  been  increased  from 
t400to$i3a 

The  cootmuing  annual  fee  payable 
each  year  for  every  aquity  security 
Uatad  OB  the  Exchange  is  equal  to  the 
greater  of  the  per-share  fee  calculation 
or  the  applicabie  range  minimums.  The 
Exchange  la  iiKraaaing  the  pcr-ahare  fee 
tlOO  per  mdlioo  shares  for  the  flrsi  two 
million  shares  and  $60  for  each  million 
shares  In  exoaas  of  two  million.  The 
Exchange  is  also  locreaaing  tha 
minimum  rangea  in  amounts  ranging 
from  $830  to  $«.10a  Moreover,  a 
maximum  continuing  annual  fee  of 
$600,000  has  bMn  eatablisbed. 

Finally,  the  Exchange  la  adopting  an 
advance  billing  schedule  affecting  Initial 
and  continuing  listing  fees  for  both  debt 
and  aquity  tsauas.  Tha  advancad  billing 
•cJMdiile  v<nll  be  phaaad  in  for  bated 
companies  over  a  three-year  period.  In 
lanuary  ItMQ.  all  companies  will  receive 
a  pro-rated  bill  based  upon  the  number 
of  calendar  days  from  the  anniversary 
data  of  listing  to  December  31.  1988.  in 
addition  to  the  fee  for  the  first  four 
months  of  1080.  In  January  18ea  all 
companies  will  be  billed  for  the  eight 
remaining  months  of  1080  and  the  Tirst 


■latoo.  rila  Mxi  t2HS4M  at  tlSO  pm  BtiaoK  iIm 
I  ■«  tlia  ^  tlHna.  Mti  lfc«  fl— 1 

■ilHw  TW  tall  up  wM  «  cs 
■oalkai 

biltMll 


eight  MOBtha  of  tWO.  la  faanvy  tWl>  aU 
coatpwutea  will  ba  biUad  (or  Ika  fov 
remaiali^  Booths  <d  1880  ud  tha  full 
year.  IflSl.  In  )an«ary  1982.  all 
companies  will  ba  on  a  twalva  BOBtb 
advance  Ullli«  schadula.  All  original 
listii^  will  ba  oonvartad  loHaadiataly  to 
tha  advance  billing  cycle.  These 
companies  will  receive  a  pro-rated  bill 
based  upon  tha  number  of  calendar  days 
from  their  listing  data  to  Daoembar  91  of 
the  listing  year. 

The  Commiaaioo  believea  that  tha 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  and  the  rules  and 
regulations  thereunder  spplicable  to  a 
national  securities  exchange.  More 
■peafVcally.  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  section  8(b)(4)  of  the 
Act  which  requires  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  Exchange  members 
and  other  persons  using  its  facilities.* 
The  current  increases  do  not  appear 
excessive  in  relation  to  previoua  foas. 
and  the  Commissioa  has  not  received 
any  comments  against  the  new  fees. 
Accordingly,  the  Commission  believes 
that  It  Is  appropriate  to  approve  the 
proposed  rule  change. 

It  ia  Therefore  Ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
sbove  mentioned  rule  change  is  hereby 
approved. 

For  the  Comminton.  bj  ths  Division  of 
Martial  ResulaUoB.  persuani  lo  deiejalsd 
■uthoniy  * 

Dated:  March  A.  19W. 
loMihan  G.  Katx. 
S«cretafy 
[FD  Doc.  msgn  PUed  S-IO-W;  •;4S  am) 
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Offloa  of  ItM  S^cratnry 

Hofteon  Alr/SMi  Amu  AMkiM^  hic^ 
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:  Office  of  the  Secretary.  DOT 
ACnOK  Order  8»-3-22.  b-ansfer  of  U.S.- 
Canada commuter  endorsement  order 
to  show  cause,  undocketed. 


By  Order  m-9-2Z,  the 
Department  proposes  to  transfer  the 
U  S.-Canada  traiuborder  commuter 


*  W«  note  thai  tiM  aqaury  io4  bond  iMUog  fM* 
war*  laat  IncnaMi)  ]maomiy  1.  IMS  S—  SX-NYSE- 
«7'42  IRal  M-2S2a&.  January  Zt.  ISSa  tS  Pt  SSI. 
Pattruary  t.  lassi  (aooaiaralsd  avpraval  (rf  tooMawi 
•quty  liitlns  faaal.  and  3il-NYSE-S7-aO  [iUL  M- 
0313.  Pataruary  4.  18Sa  M  Fl  «MS  Fabruary  11. 
laas)  |appra«ai  of  iKraaawi  bawl  MaOos  foaa). 

•Sm0\7  an  IO0  3a-M*\t*4\. 


I  for  tbe  Saatda- 
Vancoirver.  BeUingham-Vanceaver. 
Seattle- Victoria  and  Port  Angeles- 
Victoria  routes  from  San  Jaan  Airlinas. 
Inc  to  Horizon  Air  hdttititMt  Inc. 
d/  b/a  Harizon  Air.  The  Department 
propoaea  to  make  tha  tranafat  effacttva 
upon  Horizon's  receipt  of  the  requisite 
operating  anthority  fraa  the 
Government  of  Canada.  The 
endorsements  would  remain  in  effect  for 
s  period  of  five  years  for  the 
Bellingham- Vancouver,  Seattle- Victoria 
and  Port  Angeles- Victoria  routes  and  for 
the  balance  of  the  five-vear 
endorsement  currently  aald  by  San  Juan 
for  the  Seattle-Vancouver  routs.  The 
Department  is  tentatively  redacting  the 
request  of  NPA.  Inc..  s  United  Express 
commuter,  for  a  carrier  selection  case  to 
select  a  carrier  to  serve  the  routes.  The 
Department  tentatively  concludes  that 
the  transfer  request  of  the  carriers  is 
analogous  to  s  certificate  roate  transfer 
case  under  section  491(h)  of  the  Federal 
Aviation  Act  rather  than  a  route  award 
case  and  that  NPA  haa  presented  no 
compelling  reasons  for  the  Department 
to  consider  this  case  any  differently. 
DATn:  Ob)ectioiu  to  the  Department's 
tentative  decision  are  due  March  22. 
1988;  answers  are  due  not  later  than 
March  Z9. 1969. 

Aoomss:  Ob)ectioos  and  comaients 
should  be  addressed  to  the  Uoensing 
Division.  P-45.  U.&  Oepartmant  of 
Transportatioa  400  Seventh  Street  SW., 
Room  6412.  Washington.  DC  20680  and 
should  be  served  on  all  parties  Bated  in 
ordering  paragraph  6  of  Order  89-3-^22. 

Dated  Mardi  a  ma 
PaMcfc  V.  Umpk).  |r.. 
Deputy  Auntant  Secretary  for  Pobcy  an^ 
Utt&mational  Affair*. 
[FR  Doc.  8»-S73a  Piled  VtS-aa  8:46  an] 
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r.  Department  of  Transportation. 

ACnOMc  Tentative  approval  of  a  transfer 
of  certificate  authority  pursuant  to 
section  401(h)— Docket  48026. 


r  Federal  Express  Corporation 
and  The  Flying  Tiger  Line,  on  December 
20, 1988,  K>lntly  filed  an  application  in 
Docket  46025  seeking  approval  of  the 
transfer  of  Flying  Tiger's  operating 
authority  to  Federal  Express,  pursuant 
to  section  401(h)  of  the  Federal  Aviation 
Act  tn  Order  89-3-21.  issued  March  & 
1988.  the  Department  has  tentatively 
decided  to  approve  the  transfer  of  Flying 
Tiger's  operating  authority  (certificate 


and  exemption)  to  Federal  Express.  The 
Department  is  faiviting  interested 
persons  to  show  cause  why  this 
tentative  decision  should  not  become 
final.  Those  wishing  to  comment  on  the 
tentative  conclusions,  or  having 
objections  to  the  issuance  of  an  order 
approving  the  transfer  of  certificate 
authority  should  file  a  statement 
containing  evidence  and  arguments  in 
support  of  their  comments  or  objections. 

DATis:  Statements  containng  ail 
evidence  and  arguments  in  support  of 
comments  or  objections  In  Dodcet  48025 
should  be  Bled  by  March  22. 1989. 
Answers  to  the  comments  and 
objections  shall  be  due  March  28. 198(1. 
Parties  to  die  docket  listed  above  may 
obtain  a  service  copy  of  the  order  by 
calling  the  Documentary  Services 
Division  at  (202)  386-0329  or  by  writing 
to  tb«  address  below. 

Aoonnan:  Statements  containing  ail 
evidence  and  alignments  in  support  of 
comments  or  objections,  and  answers  to 
the  comments  as  objections  should  be 
filed  in  Dodiet  40025.  addressed  to  the 
Documentary  Services  Divisions.  U.S. 
Department  of  Transportation.  400 
Seventh  Street  SW..  Room  4107. 
Washington.  DC  ZOSOa  and  should  be 
served  on  all  parties  listed  in  that 
docket 

Dated  March  a  1880. 
rancK  v.  aaHpaqr. 

Daputy  AMtttottt  Secretary  for  Policy  and 
Intamatioaal  Affain. 
[FR  Doa  a»-S731  Filed  S-UMM;  8:45  am] 
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Forotgn  Air  Carrtar  Pormlla  Rtod  Undar 
ftabpart  Q  during  tha  Waak  Endad 
Mardi  S,  1898. 

The  following  application  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Pnxvdural  Regulations  (See  14  CFK 
302.1701  et  seq.).  The  due  date  for 
answers,  confonning  application,  or 
motion  to  modify  settle  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  In  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.:  46148 

Date  Field  February  27, 1989. 


Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  27, 1989. 

Description:  Application  of  Federal 
Express  Corporation,  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q  of 
the  Regulations,  requests  issuance  of  an 
amended  certificate  of  public 
convenience  and  necessity  for  Route 
472.  so  as  to  authorize  foreign  air 
transportation  of  property  and  mail 
between  a  point  or  points  tn  the  United 
States,  on  the  one  luind,  and  a  point  or 
points  in  Canada,  on  the  other  hand, 
subject  to  conditions. 

Docket  Noj  48148 

Date  Field:  Februaiy  28, 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  March  28, 1988. 

Description-  Application  of  American 
Airlines,  Inc  pursuant  to  Section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
authorize  service  between  a  point  or 
points  in  the  United  States  ad  a  point  or 
points  in  New  Zealand. 
PhyUsT.Kayioc. 

Chief,  Documentary  Servicea  Division. 
[FR  Doc.  a»-S730  Filed  »-lO-80:  a45  am] 


CoaatOyard 
fCOOBa^iai 


Aoviaory  wunaiaiiaa,  awaong 


I  Coast  Guard.  DOT. 
ACTION:  Notice  of  public  meeting. 


;  Pursuant  to  section  10(a]  of 
the  Federal  Advisory  C(Hnmittee  Act 
(Pub.  L  92-403;  U.S.C  App  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Commercial  Fishing  Industry  Vessel 
Advisory  Committee.  The  meeting  will 
begin  at  9:30  ajn.  on  March  29, 1980,  at 
the  Department  of  Transportation,  400 
7th  Street.  SW.,  Washington.  DC  in 
Room  2230.  Any  subcommittees  formed 
may  agree  to  meat  on  March  dOtii.  and 
rooms  will  be  arranged  The  agenda  is 
as  follows: 
— Introduction. 
— Swearing  in  of  members. 
— Discussion  of  Committee  purpose  and 

Charter. 
— Selection  of  Chairperson  and  Vice 

Chairpersoa 
— Introduction  of  USCG  programs 

relating  to  fishing  vessel  safety. 
— Administrative  Procedures  Act 
— Committee  organizational  structure. 


— Implementation  of  the  Conunercial 
Fishing  Industry  Vessel  Safety  Act 

— Work  program  and  estabbshment  of 
subcommittees. 

— Future  meeting  dates. 

— Adjournment 

The  purpose  of  the  Committee  is  to 
provide  consultation  and  advice  to  the 
Commandant  U.S.  Coast  Guard  on  all 
areas  of  conunercial  fishing  vessel 
safety. 

The  meeting  is  open  to  the  public 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

FOR  RMTHEII  aiRMHaATKM  COMTACT: 

Mr.  Norman  W.  Lemley,  Executive 
Director.  Commercial  Fishing  Industry 
Advisory  Coosmittee;  or  LT]G  Wes  j. 
Westphal  Q.  Marine  Technical  and 
Hazardous  Materials  Division  (G-MTH). 
Room  12ia  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW.. 
Washington.  DC  20583-0001:  or 
telephone  (202)  287-0001. 

Dated  March  3, 1988. 
)J>.8ipas. 

RearAdmiraL  US.  Coast  Guard.  Chief.  Office 

of  Marine  Safety,  Security  and  Environmental 

Protection. 

[FR  Doc  8»-Seao  nied  3-10-aa:  a4S  am) 
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pamion  ror  cxampoon;  siannHry  or 
rauuuna  nv^Hwa;  iMapoaniiina  of 
paDDona  laauaa 

AQCMCV:  Federal  Aviation 
Administiation  (FAA).  DOT. 

action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  II. 
dispositions  of  c«laln  petitioos 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA'r 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
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Involwd  and  most  b«  raoeiwd  on  or 
b«far«  April  9, 1808 
AOMHSK  Send  Conunenta  on  any 
petition  In  triplicate  to  Federal  Aviation 
Admlniitration,  Office  of  the  Chief 
Couniel.  Attn:  Ruiea  Docket  (ACC-10). 

Petition  Docket  No 800 

Independence  Avenue.  SW.. 
Waahington.  DC  a06»1 
MM  niRTHBI  MPOMMTION  OOHTACTt 
The  petition  any  comments  received, 
and  a  copy  of  any  final  dispoattion  are 
filed  in  the  aaaisned  regulatory  docket 
and  are  available  for  examination  in  the 
Rulea  Docket  (ACC^IO).  Room  915G. 
FAA  HMdqoartera  Building  (FOB  IQA). 
800  Independence  Avenue.  SW.. 
WashingtoQ,  DC  aOBOl;  telepltone  (Xtt) 

Thia  notice  la  publiahed  pureuani  to 
paragrapha  (c).  (e).  and  (g)  of  |  11.27  of 
Part  11  of  the  Federal  Aviation 
Ragulaliona  (14  CFR  Part  11). 

U«u«d  in  Wtthlngtun.  DC  on  Fobruary  28, 

1000. 

Deotea  DoaohiM  Hail. 

Manager.  Program  Stanagtiw^nt  Staff,  Offttx 
ofthmChmfComml 


Petidooa  for  Examptioa 

Docket  No.:  ZS77e. 

Petitioner  Lynch  Flying  Service.  Inc. 

RtfgulationM  Affected  14  CFR  43.3UJ. 

DeMcnption  of  Relief  Sought-  To  allow 
property  oertiflceted  and  trained 
peitioner'i  pilot*  to  remove  and  replace 
paasenger  aeets.  ambulatory  •tretchere, 
and  baae  aaaembliea  in  iti  Ceaana  400 
airtrafl. 

Docket  Wo.   24941 

Petitioner  The  Pt«ma  Valley 
Skydiving  Center 

Section  of  the  FAR  Affected:  14  CFK 
106.43 

Deacnpttoti  of  Relief  Souj^hty 
Disposition  To  allow  foreign 
parachudala  lo  participate  in  the 
petitioner  •  parachute  |umpe  without 
complying  with  the  parachute  equipment 
and  packing  raqulrementa  of  |  106.43. 

DeiuaJ.  F^bniarY  ZX  ISHH.  Sx  trmptiott  /Vo 
sail 

Docket  So..  24898. 

Petitioner  Aeron  International 
AiHines.  Inc. 

Regulationa  Affected  14  (yK 
121  Tn(a)  and  121  378. 

Deecription  of  Relief  Sought/ 
DiapoaiUon.  To  extend  Exemption  No 
4742  that  permit  peltloner  to  contract 
with  spedfc  foreign  repair  faclhtiea  for 
the  performance  of  maintenance, 
preventive  maintenance,  and  alterationa 
on  certain  Canadair  CL-44  aircraft 
componenta,  acceaaoriea.  enginea.  and 
propeUera. 
Crant  famtnry  3J,  rOM  Sx»mption  No  4742A 


Docket  No^  254M 

PeUtioner  Bohlke  IntemaHooal 
Airwaya. 

Sectiona  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Deechption  of  Relief  Sought/ 
Dinpcmition:  To  amend  Exemption  No. 
4911  that  allow*  appropriately  trained 
and  certificated  pilots  employed  by  tue 
petitioner  to  remove  and  install  airtraft 
cabin  seats,  and  cxrtain  stretcher  and 
base  aaaemblie*  In  petitioner's  Aero 
Commander  esOV  and  Hper  Seneca 
aircraft.  The  amendment  would  add  the 
Cessna  402  Aircraft  to  the  exemption 

Crant.  February  21.  lOm  SxempUoa  No. 
4911 A 


(FRDoc 


PUed  ^lO-SB:  S:46  ami 


rvuuun  for  UMmfniof^ 
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Federal  Aviation 
Adminlstrabaa  (FAA).  DOT. 
ACTKM:  Notice  of  petition  for  exemption 
received. 


Pursuant  lo  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11).  this  notice  contains  a  sonunary  of  a 
pwtltion  received.  The  purpoee  of  this 
notice  is  to  improve  the  pubUc's 
swareness  of.  and  participation  in.  this 
aspect  of  the  FAA's  regnlatory 
activities.  Neither  pubttcatkm  of  this 
notice  nor  the  Inclusion  or  omission  of 
information  in  the  aunmiary  ta  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
OATH  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  April  3. 1980. 
aooaaaa,  Send  oomments  on  any 
petition  in  triplicate  lo:  Federal  Aviation 
Administration.  OfBce  of  the  Chief 
Counsel.  Attn.  Rules  Docket  (AGC-IO), 

Petition  Docket  No. .  800 

Independence  Avenue.  SW., 
Washington.  DC  30691. 

POn  WJWTIWW  M^ORMATIOH  COHTaCTt 

The  petition,  any  comments  received, 
and  a  copy  of  any  Qnal  diapoaitioa  are 
&led  in  the  aaalgned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (ACC-10).  Room  nsG. 
FAA  Meadquartera  Building  (FOB-IQA). 
OOO  Independence  Avenue.  SW.. 
Waahington.  DC  20601;  telephone  (202) 
287-3132. 

This  notice  la  publiahed  purauant  to 
paragraphs  (c).  (e).  and  (g)  of  |  11.27  of 


Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Waahtngiog  DC,  oa  Pefaraary  Vk, 
1960. 

DariaaPiiakiiiHaB, 

Manager.  Program  kiaaagement  Staff.  Office 

of  the  Chief  CouneeJ. 

Petition  for  Examptiaii 

Docket  Na  ODaCE. 

Petitioner.  Fairchild  Aircraft 
Corporation. 

Regulationa  Affected  14  CFR 
23.777(g). 

Description  of  Relief  Sought  Pttltioa 
for  exemption  from  |  23.777tg)  to  allow 
the  landing  gear  oontrol  handla  lo  be 
located  to  the  right  of  th«  throttle  center 
line. 

[FK  Doc.  8»-S027  PUed  S-lO-Sft  8:45  am] 
aaisw  cace  «aia-ta-a 


Virginia 


Federal  Highway 
Administration  (FHWA),  DOT. 

ACnotc  Notice  of  intent 


r  The  FHWA  is  Issuing  this 
notice  to  advise  the  public  that  an 
environmental  Impact  statement  will  be 
prepared  for  the  propoeed  New  River 
Parkway  project  In  Raleigh  and 
Summers  Counties,  Weat  Virginia. 


iTiOM  coarTAcr: 

Billy  R.  Higginbotham,  Division 
Administrator,  Federal  Highway 
Administration.  550  Eagan  Street  Suite 
SOa  Charleston,  WV  25301;  Telephone; 

(304)348-3088. 


FAJtV  WFOIUSATIOW:  The 
FHWA.  in  cooperatioa  with  the  West 
Virginia  Department  of  Highwaya,  will 
prepare  an  Enviroomental  fanpact 
Statement  (EIS)  on  a  propoaal  to 
construct  the  New  River  Parkway.  The 
New  River  Parkway,  which  was 
included  as  a  demonstration  pro)ect  in 
the  1987  Surfaoa  Transportation  and 
Uniform  RelocatioD  Asaistance  Act 
(STURAA).  proposes  construction  of  a 
new  road  from  the  intersection  of 
Raleigh  County  Route  28  and  West 
Virginia  Route  20  near  Hinton,  West 
Virginia  to  Interstate  04  near  its  croasing 
of  the  New  River  at  tha  Ralatgh- 
Summers  County  line.  The  propoeed 
road  will  follow  the  New  River  Gorge 
National  River  for  approximately  10 
miles  and  replace  approxiaaately  9  miles 
of  exiating  local  acceaa  road. 


The  facility  is  proposed  to  be 
designed  as  a  parkway  to  provide 
visitors  to  the  New  River  Gorge  National 
River  access  to  the  river  and  scenic 
overlooks.  The  facility  will  also  provide 
improved  access  for  local  residents  to 
homes  in  the  area. 

Alternatives  under  consideration 
Include:  (1)  taking  no  action:  and  (2) 
construction  of  a  new  two-lane  road  as 
a  parkway  with  several  alternate 
schemes  being  considered  which  include 
various  alignments  bo^  on  new  location 
and  along  the  existing  local  service 
route. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal  state,  and  local 
agendea,  and  to  private  organirations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  propoaaL  A  public  meeting 
followed  by  a  public  hearing  will  be 
held  in  the  project  area  after  compietioo 
of  the  Draft  EIS.  Public  notice  will  be 
given  of  the  time  and  place  of  the 
meetlngand  hearing.  The  Draft  EIS  will 
be  avaUable  for  public  and  agency 
review  and  comment  prior  to  the  public 
meeting  and  public  hearing.  No  formal 
scoping  meeting  is  planned  at  this  time. 

To  ensure  that  the  fuD  range  of  Issues 
related  to  this  proposed  action  is 
addressed  and  all  significant  issues 
Identified,  comments  and  suggestion  are 
invited  from  all  Interested  parties. 
Comments  or  questloiu  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Faderal  Dooieatic  Aaaiatance 
Program  Number  20.20&.  Midway  Planniog 
and  Conatniction.  The  reguutiooa 
implementing  Executive  Order  12372 
regarding  intergovernmental  oonsultation  of 
federal  programs  and  activities  apply  to  this 
program) 
Issued  on  March  3, 1960. 

Billy  R.  Higginbodiam. 

Division  Administrator. 

[FR  Doc.  80-6745  Filed  3-10-80:  8:45  am] 


Itarlttma  Administration 
(Ooekst8-M8] 

Honnae  Harlna  Transport,  Inc4 

Afl^ri^^aflkMi  ^^  P^tfii^^ttWMi  Untile 

SacUon  WS(a)  of  Iha  Marchanl  Marina 


By  letter  dated  March  B,  1988,  Mormac 
Marine  Transport  inc.  (formerly  Moore 
McCormack  Bulk  Tranaport  Inc.), 
(Mormac)  has  seqaested  porsaant  to 
sactios  805  of  the  Merchant  Marina  Act 
1938.  as  aaaDdad  (Act),  and  Article  Il- 


ia of  Operatiog-Differential  Subsidy 
Agreement  (ODSA)  No.  MA/MSB-295. 
written  permission  for  Mormac  to  be 
affiliated  with  a  company  that  will 
provide  domestic  coastwise  Great  Lakes 
service  and  whose  ofGcers  and  directors 
hold  positions  with  and  own  a 
pecimiary  Interest  in  Mormac  Marine 
Group,  Inc.  (Mormac  Marine),  the  parent 
company  of  Mormac. 

On  Mardi  23, 1967,  the  Maritime 
Administrator  granted  written 
permission  for  Mr.  James  R.  Barker  to 
own  a  pecuniary  interest  in,  and  to 
control  Interlake  Holding  Company 
(Interiake  Holding)  and  Mormac  Marine 
and  through  them,  the  Interlake 
Steamship  Company  (Interlake), 
Interiake  Leasing  D.  Inc.  (Leasing)  and 
Mormac  for  the  same  scope  of  domestic 
ownership  and  operations  by  Interiake 
and  Leasing  as  is  contained  in  Article  I- 
11  of  Mormac's  ODSA.  On  July  14, 1988. 
the  Maritime  Administrator  modified 
that  permission  in  order  to  permit 
common  ownership  and  control  of  the 
companies  by  both  Mr.  Baricer  and  Mr. 
Paul  R.  Tregurtfaa.  Mormac  is  now 
requesting  permissicm  to  amend 
Mormac's  section  805(a)  permission  in 
order  to  permit  a  company  owned  by 
Mr.  Barker  and  Mr.  Tregnrtha  to  acquire 
three  Great  Lakes  vessds  ctirrently 
owned  and  tolerated  by  Rouge  Steel 
Company  (Rouge). 

Pursuant  to  a  Purchase  and  Sale 
Agreement  to  be  entered  into  by  and 
between  Rouge  and  Lakes  Shipping 
Company.  Inc..  Lakes  Shipping 
Company,  Ina  will  be  purchasing  three 
self-unloading  cargo  vessels  from  Rouge, 
the  SS  BENSON  FORD,  the  SS 
WILLIAM  CLAY  FORD,  and  the  MS 
HENRY  FORD  II.  These  vessels  will  be 
used  exclusively  in  service  to  the  Great 
Lakes  in  a  manner  similar  to  their 
current  service  as  Rouge-owned  vessels. 
The  vessels  will  be  used  primarily  to 
carry  iron  ore,  limestone,  and  cofd  for 
Rouge,  in  accordance  with  the  terms  of  a 
ten-year  contract  of  affreightment 
between  Rouge  and  Lakes  Shipping 
Company,  Inc. 

Mormac  indicates  that  since  the 
vessels  will  essentially  continue  in 
service  as  they  have  been  used  by 
Rouge,  the  acquisition  of  these  vessels 
by  Lakes  Shipping  Company,  Inc.  will 
not  result  in  any  change  in  competitive 
conditions  for  U.S.-flag  vesseb 
providing  service  on  the  Great  Lakes.  In 
addition.  Lakes  Shipping  Company,  Inc. 
and  Mormac  are  entirely  separate 
corporate  entities  that  will  maintain 
separate  and  discrete  accoimts. 

Mormac  believes  that  noU.S.-flag 
competitor  of  the  Rouge  vessels  wiU  be 


subiect  to  unfair  competition  nor  will  the 
operation  of  these  vessels  by  an  affiliate 
of  Mormac  be  preiudicial  to  the 
purposes  and  policies  of  the  Act 

Mormac  is  requesting  that  the  scope 
of  domestic  operations  pennitted  under 
ODSA  MA/MSB-295  be  modified  to 
incorporate  the  operations  of  Lakes 
Shipping  Company,  Inc.  and  that 
Mormac's  permission  granted  on  )uly  14. 
1988,  with  respect  to  the  conunon 
ownership  of  Mormac  Marine  and 
Interlake  Holding  be  modified  to  permit 
common  ownership,  officers  and 
directors  by  and  among  Interiake 
Holding.  Mormac  Marine,  and  Lakes 
Shipping  Company,  Inc. 

Any  persfm,  firm,  or  corporation 
having  any  interest  in  the  appticatioo  for 
section  806(a)  permission  and  desiring  lo 
submit  comments  concerning  the 
application  must  file  written  comments 
in  triplicate,  to  the  Secretary,  Maritime 
Administration.  Room  730a  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington.  DC  20S9a  by  the  close  of 
business  5.-00  p.m.  on  Mardi  17. 1988.  If 
such  comments  deal  with  section  805(a) 
issues,  they  should  be  accompanied  by  a 
petition  for  leave  to  intervene.  The 
petition  should  state  deariy  and 
concisely  the  grounds  of  interest  and  the 
alleged  facts  relied  on  for  reUef 

If  no  petitions  for  leave  to  intervene 
on  section  805(a)  issues  are  received 
within  the  specified  time,  or  if  it  is 
determined  that  petitions  filed  do  not 
demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  issues  are 
received  from  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a)  relative  to 
whether  the  proposed  operations  (a) 
could  result  in  unfair  competition  to  any 
person,  firm,  or  corporation  operating 
exclusively  in  the  coastwise  or 
international  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  policy  of 
the  Act  relative  to  domestic  operations. 

(Catalog  of  Federal  Domestic  Asaistance 
Propain  Noa.  80.804  Operatinft-Differantial 
Subsidies  (ODS)) 

By  Order  of  the  Maritime  Administrator 

Date:  March  9, 1989. 
lamas  E.Saari. 
Secretory. 
(FR  Doc  8»-6808  PUed  i-V>-m  %M  am) 


1M7B 


Fwdanl  Ribfr  /  Vol.  54.  No.  47  /  Monday.  March  13.  1969  /  NoUces 


y  VoL  S4.  No.  47  /  Monday,  March  13.  1989  /  Notice* 


10^7 


DCPARmCNT  or  T>4C  TREASURY 

^u  *-  ■*  "    111  i  II  .^  ■  ai  I.  —  f*  II M  ■  I  M  II  .1 

Rv<|utrwnants  SubmNtMl  to  OIM  for 


rUDMC  HlltN  IIWDOn  UOMSCIIOfi 

R#<|iilraiTMnl9  Submlttod  to  0MB  for 


The  Depdrtment  of  Trt^asury  hdi 
luhmitted  th«  follnwin)^  public 
Information  collection  nKjuirement(t)  to 
OMB  for  review  «nd  clearance  under 
the  Psperwork  Reduction  Act  of  1980, 
Pub  L  «V-5n  Copiei  of  the 
lubmiisionls)  may  b«  obtained  by 
calhnjj  the  Treasury  Bureau  Clearance 
Officer  listed   Comment!  rej^arding  thi» 
information  collection  ihould  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224,  15th  and 
Pennsylvania  Avenue.  NW  , 
Wa«hin«lon.  DC  20220 

Inl0m«l  Revenu*  S«rvic« 

0\fB  Sumber  1M5-1045. 

Form  Sumben  None 

Type  of  Review  Revision. 

Title:  Conducting  1H89  Focus  GrT>up 
Interviews  and  Laboratory  Test 
Sessions  on  Federal  Tax  Forms 

Description.  Focus  group  Interview 
and  lab  testing  sessions  are  necessary  to 
obtain  public  input  on  some  major  tax 
forms  that  have  been  revised  or  are  new 
for  1989.  The  results  will  be  used  to 
further  simplify  and  improve  the  forms 
so  that  taxpayer*  will  more  easily 
understand  them. 

Reapondenta.  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit 

Estimated  \umt>er  of  Reitpondenta: 
990. 

Estimated  Burden  Hours  Per 
Response  2  hours 

Frequency  of  Responne  One  time 
liiterviews/lab  test  sessions. 

Estimated  Total  Reportin^i  Bunien. 
1.960  hours 

Clearance  Officer  Gamck  Shear  (202) 
535—4297.  Internal  Revenue  Service. 
Room  5571.  1111  Constitu'ion  Avenue 
NW  .  Washington.  DC  20224 

UMB  Reviewer  Milo  Sunderhauf 
(202)  39.V6880.  Office  of  Management 
and  Budget.  Room  30O1.  New  Fjiecutive 
Office  Building.  Washington.  DC  20503 
Lofa  K.  HoOand. 

DmpartmenUiJ  fUffti^rU  Mamijfement  ( yffuer 
|J"R  tkx:  8tt-«lB8  Filed  J-  U)-».  8  45  ■mj 
coo«  «i*-»-ai 


March  7.  loaB. 

The  Department  of  Treasury  has 
submitted  the  following  public 
Information  collection  requirement|»)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224,  15th  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Intamal  R«v«nua  S«rvic« 

OMB  Number  1545-0948 

Form  Numbers:  8554  and  8498 

Type  of  Review:  Revision 

Title:  Application  for  Renewal  of 
FjiroUment  to  Practice  Before  the 
Internal  Revenue  Service:  Program 
Sponsor  Agreement  for  Continuing 
F^ucation  for  Enrolled  Agents. 

Description:  This  information  relates 
to  the  approval  of  continuing 
professional  education  progranu  and  the 
renewal  of  enrollment  status  for  those 
individuals  admitted  (enrolledl  by  the 
Internal  Revenue  Service. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents. 
25.500. 

Estimated  Burden  Hours  Per 
Response /Recordkeeping: 
Form  8498:  36  minutes 
Form  8554:  1  hour  12  minutes. 

Frvqurncy  of  Response:  One-time 
filing. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden.  30.300  hour». 

Clearance  Officer  Gamck  Shear  (202) 
5J5— 4297.  Internal  Revenue  Service. 
Room  5571,  1111  Constitution  Avenue. 
NW  .  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3001.  New  Executive 
Office  Building.  Washington.  DC  20503 
LoU  K.  HoUaiMl. 

Dtfpartinental  Reports  Management  Officer 
[W.  Doc.  BB-MM  Filed  3-10-88:  8:45  am] 


Customs  Ssrvlcs 

(Ti).  M-36) 

Tuna  Fish;  Tariff-Rats  Ckiota  for  ths 
Calsndar  Ysar  1M0 

AOENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACnOfC  Announcement  of  the  quota 

quantity  for  tuna  for  Calendar  Year 

1989. 

SUMMAim  Each  year  the  tariff-rate 
quota  for  tuna  fish  described  in  item 
1804.14.20,  HTSUS.  is  based  on  the 
United  States  canned  tuna  production 
for  the  preceding  calendar  year. 
EPFlcnvi  DATU:  The  1989  tariff-rate 
quota  is  applicable  to  tuna  fish  entered, 
or  withdrawn  from  warehouse,  for 
consumption  during  the  period  January  1 
through  December  31, 1989. 
POM  RJim«R  mPOMaUTIOM  COHTACT. 
Karen  L  Cooper,  Chief,  Quota  Branch, 
Regulatory  Trade  Program*  Division. 
Office  of  Trade  Operations,  Office  of 
Commercial  Operations,  U.S.  Customs 
Service,  Washington,  DC  20229,  (202/ 
566-8592). 

It  has  now  been  determined  that 
34.806.335  kilograms  of  tuna  may  be 
entered  for  consumption  or  withdrawn 
from  warehouse  for  consumption  during 
the  Calendar  Year  1960.  at  the  rate  of  8 
percent  ad  valorem  under  item 
1604.14.20.  FfFSUS.  Any  such  tuna  which 
is  entered,  or  withdrawn  from 
warehouse,  for  consumption  during  the 
current  calendar  year  in  excess  of  this 
quota  will  be  dutiable  at  the  rate  of  12.5 
p>ercent  ad  valorem  under  item 
1804  14.30  HTSUS. 

Dated.  February  28.  1908. 
WUUam  vaa  Rxab, 
Commissioner  of  Customs. 
[PR  Doc  89-5680  Filed  3-10-89,  8:45  ami 


VETERANS  AOMINISTRATIOfI 

Establlshmsnt  of  Dspartmsnt  of 
Vstsrans  Affairs 

AOCNCV:  Veterans  Administration. 
ACnOfC  Notice. 

SUMNAfrr:  The  Department  of  Veterans 
Affairs  Act  redesignates  the  Veterans 
Administration  as  the  Department  of 
Veterans  Affairs,  an  executive 
department  in  the  executive  branch  of 
the  Government. 

trrmcrmn  oatv:  March  15. 1989. 
AOOMCSS:  The  Department  of  Veterans 
Affain,  810  Vermont  Avenue.  NW.. 
Washington.  EX:  2042a 


kTMM  COMTACf: 

Linda  M.  Combs.  Acting  Associate 
Deputy  Administrator  for  Management 
(CM).  (202)  233-645S. 

■WnniTiUlY  WfOIMATIOIl  The 

Department  of  Veterans  Affairs  Act 
(Pub.  L  lOtV-SZT]  redesignate*  the 
Veteran*  Administration  as  the 
Department  of  Veterans  Affairs,  an 
execDtlve  deparbnoit  in  the  executive 
branch  of  tlw  Government 

LOsaaixsttaD 

The  statate  provide*  that  the 
Department  of  Veterans  Affairs  be 
headed  by  the  Secretary  of  Veterans 
Affairs.  Other  principal  officials  are  a 
Deputy  Secretary,  a  Chief  Medical 
Director,  a  Chief  Benefits  Director,  a 
Director  of  the  National  Cemeteiy 
System,  a  General  Counsel  an  Inspector 
General,  and  no  more  than  six  Assistant 
Secretaries.  Each  of  these  officials  will 
be  appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate. 

n.  Borissignatinns 

The  Department  of  Medicine  and 
Surgery  <k  the  Veterans  Adroiidstntion 
sliail  be  redesignated  as  the  Vetsraas 
Health  Services  and  Ressarch 
Adndaistratiaa  of  Ike  Depsrtnunt  of 
VstsrsBS  Afisiis:  ths  Oepartasot  of 
Veterans  Bensfits  of  ths  Veterans 
Admlnistratioo  shall  be  redesi^iatad  as 
the  Veterans  Benefits  Adsiinistration  of 
the  Department  of  Veterans  ABaitK  and 
the  OfBoe  of  bispector  General  of  the 
Vetnans  Adndnistration.  estabUdbed  in 
accordsnce  with  die  Inspector  Gcneml 
Act  of  1978,  is  redesigDalad  as  the  Office 
of  Inspector  Genetaltrf  the  Departmmit 
of  Veterans  Affairs. 

nL  Ref  ereixss 

References  in  any  Pednal  law. 
Executive  Oedar.  role,  r^ulstloa  or 
delegstion  of  aathority,  or  any  docDment 
of  or  pertaining  to  the  Veterans 
Admhiistration  shall  be  deemed  to  refer 
as  follows: 

(a)  The  Administrator  of  Veterans 
Affairs  is  the  Secretary  of  Veterans 
Affairs; 


(b)  The  Veterans  Administration  is 
the  Department  of  Veterans  Affairs: 

(c)  The  Deputy  Administrator  of 
Veterans  Affairs  is  the  Deputy  Secretary 
of  Veterans  Affairs; 

(d)  The  Chief  Medical  Director  of  the 
Veterans  Administration  is  the  Chief 
Medicsl  Director  of  the  Department  of 
Veterans  Affairs; 

(e)  The  Department  of  Nfedicine  and 
Surgery  of  the  Veterans  Administration 
is  the  Veterans  Healdi  Services  and 
Research  Administration  of  the 
Department  of  Veterans  Affairs; 

(f)  The  Chief  Benefits  Director  of  the 
Veterans  Administration  is  the  Chief 
Benefits  Director  of  the  Department  of 
Veterans  Affairs; 

(g)  The  Department  of  Veterans 
Benefits  of  the  Veterans  Administration 
is  the  Veterans  Benefits  Administration 
of  the  Department  of  Veterans  Affairs: 

(h)  The  Chief  Memorial  Afikfas 
Director  of  the  Veterans  Administration 
is  the  Director  of  the  National  Cemetery 
System  of  the  Department  of  Veterans 
AJEfairs;  and 

(i)  Tha  Department  of  Memorial 
Affairs  of  the  Vetwans  Administraiton 
is  the  National  Cemetery  System  of  the 
Department  of  Veterans  Affairs. 

IV.  Contfandng  Effect  of  Legal 
Documents 

All  orders,  determinaticms.  rules, 
regulations,  permits,  grants,  contrscts. 
certificates,  liceaaes.  and  privtteges 
which  have  been  issued,  made,  granted, 
or  allowed  to  beoone  effective  hy  the 
President  by  ttte  Administrator  of 
Veterans  Affurs.  or  by  a  court  of 
competent  Jurisdiction,  in  the 
performance  of  functions  of  the 
Administrator  or  the  Veterans 
Adminstintion  and  wdiich  are  in  efiiect 
on  March  15, 1960,  continue  in  effect 
according  to  their  terms  until  modified, 
temdnated.  superseded,  set  aside,  or 
revoked  in  accxHtlanoe  with  law  by  the 
Presidmt  die  Secretuy.  or  other 
authorized  official  by  a  coivt  of 
competent  jurisdicdon.  or  by  operation 
of  law. 


NotAfisotsd 

The  provisions  of  the  Act  shall  not 
affect  any  proceedings  or  any 
application  for  any  benefits,  service, 
license,  permit  certificate,  or  finandai 
assistance  pending  before  the  Veterans 
Administration  at  the  time  this  Act 
takes  effect  but  such  proceedings  and 
applications  shall  continue.  Orders  shall 
be  issued  in  such  proceeding,  appeals 
shall  be  taken  therefrom,  and  payments 
shall  be  made  pursuant  to  such  orders, 
as  if  this  Act  had  not  been  enacted,  and 
orders  issued  in  any  such  proceedings 
shall  continue  in  effect  until  modified 
terminated,  superseded,  or  revoked  by  a 
duly  authorized  official,  by  a  court  of 
competent  iurisdiction.  or  by  operation 
of  law. 

VL  Suits  Not  Affected 

The  Act  shall  not  affect  suits 
commenced  b^ore  March  15. 1986.  and 
in  all  such  suits,  proceedings  shall  be 
had.  appeals  taken,  and  (udgmentf 
rendered  in  the  same  manner  and  with 
the  same  effect  as  if  tlw  Act  has  not 
been  enacted. 

Vn.  Nasiabatameat  of  Actiens 

No  suit  action,  or  other  proceeding 
commenced  by  or  against  the  Veterans 
Administration,  or  b^  or  agsnist  any 
individual  in  the  official  capacity  of 
such  individual  as  an  officer  of  the 
Veterans  Administration,  shall  abate  by 
reason  of  enactment  of  the  Act 


vm.  Prapsrty  sad  I 

The  contracts,  liabilities,  records, 
property,  and  other  assets  and  intererts 
of  the  Veterans  Administration  riiall 
after  the  effective  date  of  this  Act  be 
considered,  to  be  the  contracts, 
liabilities,  records,  property,  and  other 
assets  and  interests  of  the  Department 
of  Vetervis  Affairs. 

Dated  Man±  liaaa. 
Edwwd  I.  DwwkMld. 
Admiiustrator. 
[FR  Doc  B»-S755  FUad  S-l»-aft  S:45  am) 
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Sunshine  Act  Meetings 


Vol    S4.   No    47 

Munday    March  13.  1966 


TNa    tacDori    o«    lt>«    FFOeOAl    REGISTER 

ijfxiBf    tr><i      ( iov«jfTVTieo»    <n    tfi«    Scrtshtne 

Art      iPvit)     I      <MAO^)    ^    use     'i')^eM3) 


FiocRAL  Dcpcsrr  insuramci 

COtWOHA-nOM 

A^Tu  y  Mf'ftinj? 

I\ir8u«nt  to  th»»  provisions  of  lh»" 
"(;ovfmm»'nl  in  the  Siinshint'  Act    I") 
US  f '   552h|,  notice  18  hertihy  given  that 
Ht  2(»  p  m   on  Tups.iay    MHn:h  7   IflHH 
the  [toHrd  of  l)irf(  tors  of  the  Ft'(lernl 
Deposit  Insiirance  Corpt^rntion  mt't  in 
closeil  session  to  consider  matters 
relating  to   (1)  The  possible  closing  of 
(  erlain  insured  banks,  and  (2)  an 
assistance  agreement  pursuant  to 
section  lJ(c)  of  the  Federal  DepDsit 
insurance  Act. 

In  calling  the  meeting,  the  Board 
determinetl,  on  motion  of  Director  C  C. 
Hope.  |r  (Appointive),  seconded  by  Mr 
Rofn-rt  I  Hemnann.  acting  in  the  place 
and  stead  of  Dir»«ctor  Robiert  L  Clarke 
(f;omptroller  of  the  Currency),  concurred 
in  by  Chairman  L  William  Seidman. 
that  Corporation  buainess  required  its 
i:onsideration  of  the  matters  on  less  than 
seven  days  notice  to  the  public,  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authonty  of  subsections  (c)(4),  (c)(ttl. 
(c)(8).  (c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  m  the  Sunshine  Act"  (.*) 
use.  552b(c)(4),  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
RiKim  of  the  H)IC  Building  located  at 
500-l7th  Street.  NW  ,  Washington.  DC, 

Dated   Man  h  a  19«8. 
Kcdeml  DejMisil  Iniuranr.e  Corporation 
Robart  E.  Kvidmao. 
/V/xy.'v  Exet:utiv«  Sifi.  relury 
{n  [Km    He-  S7M  FilfH  y-«-&»  4  5fl  p  m  1 

coot   (7l4-ei-M 


raocRAi  iNcnov  rcoulatomv 

CO«iMISSK>M 

Mar<:h  S.  IMW 

The  following  notice  of  meeting  is 
published  pusuant  to  section  3(tt]  of  the 
Government  in  the  Sunshine  Act  (Pub  L 
No  94-40B),  5  U  S  C.  552B; 
■mm  AMD  PUkOL  March  15,  19efl.  UHK) 
a  m 


n-ACC  825  North  Capitol  Street.  NE.. 
Room  9306.  Washington.  DC  20428. 
ITATUS:  Open 
MArmw  TO  ■•  cowtotmo:  Agenda 

•Nol». — llpm  luted  on  the  agenda  may  be 
deleted  without  further  notice 

COMTACT  PCRSOM  FOM  MOMK 

MTOHMATIOM:  Uiis  D  Casheli.  Secretary. 
Telephone  (202)  357-^8400 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
n-levant  to  the  items  on  the  agenda, 
however  all  public  documents  may  be 
examined  m  the  Public  Reference  Rtwm 

Cooaant  Pow«r  A|«Mla,  SBZod  Maetin]| — 
M^nii  15.  19M.  RafuUi  Maotlns  (1040  ajn.) 

CAP-l 

Prr>)ect  \o  ineBft-Otn.  Barbara  K 
I^ondeiTjan 
CAP-Z 

Docket  No  l!L8»-3rM)m.  Davtd  Zinkie 
CAIM 

Project  No   lOftSl-Offl,  )«me»  River  Mydn) 

AMOcialei 
Proiect  No  inft45-0m   City  nf  Richmond, 
Virginia 
CAP-t 

Proiwrt  No  2574-007.  Merlmil  Limited 

Partnership 
Pn))«ct  No  2322-OOS,  Central  Maine  Power 

(xjoipany 
Pn))ect  No  2325-003.  Central  Maine  Power 

Company 
Project  No  2552-003.  Central  Maine  t\3wer 

Qimpsny 
f>ro|ect  No  2811-008.  Scott  Paper  Company 
and  UAH-HYdro  Kennebec  Umitad 
Partnership 
Project  No  5073-016.  Benton  Fails 
Aaaociates 
CAP-5 
Protect  No  9280-003,  Adirondack  Hydro 
Development  Corporation 
(.AP-e 

Project  No  4282-003.  Mountain  Water 
Reaourcef 
CAP- 7 

Pniiect  No  4270-003.  Mountmn  Rhythum 
Resources 
CAP-8 

Prt)|ect  No  2JWO-0O7.  Conaumen  Power 
Company  and  the  Detroit  Edison 
(xjmpany 

CAP-e 

Protect  Not  7802-006  and  10488-aX) 
Natural  Fjiergy  Resourf;ei  Company 
C.AP-10 

F*rot«c1  No  4435-007.  Damnation  Penk 
Power  Ctimpany 
CAP-n 

Pro|ect  No  7287-005.  |oseph  M  Keating 
CAP-l  2 

Protect  No  2832-000.  and  005.  New  York 
Irrigation  Diitnct.  Nampa-MeHdian 
Irrigation  District.  Bolse-Kuna  Irrigation 


District,  Wilder  Irrigation  District.  Big 
Bend  Irrigation  District 
CAP  13 

Protect  No  4656-002.  Boise  Kuna  imgalion 
Distirct.  New  York  Irrigation  District. 
Nampa  and  Meridian  Irrigation  Dutncl, 
Wilder  Imgation  District,  and  Big  Ben 
Imgation  District 
CAP- 14 

Dtx:ket  No  FJlae-lOe-OOO  Duke  Power 
Company 
CAP- 15 

Docket  No  ER88-3O2-0O3.  Paafic  Ca»  and 
FJectric  Company 
CAP-16  r 

Omitted 

c:ap-i7 

Docket  No  ER84-on.  American  FJectric 
Power  Service  Corporation 
CAP- 18 

Dtx:ket  No  ER8e-48-001.  Southern 
Company  Services.  Inc. 
CAP- 19 

Docket  No  EL87-13-004,  City  of  Hoiyoke 
(>as  and  Electric  Department.  City  of 
Westfield  Gas  and  Electric  Light 
Depariment.  Marblehead  Municipal  Light 
Department  Middleborough  Municipal 
(.^as  and  Electric  Department  North 
Aitleboro  Electric  Department  FVabody 
Municipal  Ught  Plant  Shrewsbury 
Electric  Light  Department  Templeion 
Municipal  Light  Plant  Town  of  Boylston 
Municipal  Light  Department  Town  of 
Hudson  Light  and  Power  Department 
Town  of  Littleton  Municipal  Li^t  and 
Water  Department  Town  of  Wakefield 
Municipal  Light  Department  and  West 
Boylston  Municipal  Lighting  Plant  v 
Boston  Edison  Company 
CAP- 20 

Docket  Nos  ER88-653-000  and  ELSS-S-OOO 
Allegheny  Generating  Company 
CAP-21 

DorJiet  No*.  QFa6-149-004  and  006, 
Ultrapower  Incorporated,  Rio  Bravo 
lasmin 

Incorporated  Rio  Bravo  F*oso 

Cooaaot  MiaceUaiMous  Agenda 

CAM-l 
Docket  No  GP88-28-00a  Northern  Pump 
Company.  Danner  No.  A-1  Well 
CAM-r 

Docket  No  GP86-45-002,  Placid  Od 
Company 
CAM-3 

l3ocket  No  GPB7-0O1.  DeNovo  Oil  &  Gas. 
Inc 
CA\f-4 

Docket  No  CP87-76-0O1.  Bettis.  Boyle  and 
Stovall 
CAM-^ 

Docket  No  GP80-41-039.  United  Gas  Pipe 
Line  Company 
CAM-e. 

Docket  No  RA85-3-000,  Commonwealth 
Oil  Refining  Company  (DOE  Case 
Number  DEE-1022) 


CAM-7. 
Docket  No.  ROSS-Zl-OOO,  Hudson  Oil  Co., 
Inc.  and  Hudson  Refining  Co..  Inc. 

Conaent  Gas  Agenda 
CAC-l 
Docket  Nos.  RP85-122-018  and  RP87-30- 
022.  Colorado  Interstate  Gas  Company 
CAG-2. 
Docket  No  RP8e-67-000,  West  Texas 
Gathering  Company 
CAG-3 

Docket  Nos.  RP83-S8-015.  RP86-63-013, 
RP86-114-00e,  RP88-1 7-021,  RP88-06- 
OOa  RP88-210-003  and  RP88-22»-003. 
Southern  Natural  Gas  Company 
CAG-4. 
Docket  Nos.  TA89- 1-20-000  001,  TM89-6- 
20-000  and  TA89-1 -20-003.  Algonquin 
Gas  Transmission  Company 
CAG-5. 

Docket  Nos.  TQ89-1-46-004,  RP86-16S-004 
and  RP86-ie6-004,  Kentucky  West 
Virginia  Gas  Company 
CAG-6. 
Docket  No.  RP89-45-002.  ANR  Pipeline 
Company 
CAG-7 
Docket  No.  RP8ei-4O-0Ol.  Williams  Natural 
Gas  Company 
CAG-8, 

Docket  Nos.  RP88-e8-006  and  009. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-8 

Docket  Nos.  RPBO-l-OOl.  002.  005  and 
RP89-W)01.  Northwest  Pipeline 
Corporation 
CAG-ia 

Omitted 
CAG-11. 
Docket  Nos.  Rf%8-225-001 .  002.  003,  001 
TA8B-1-45-001.  002  and  003,  Inter-City 
Minnesota  Pipelines,  Ltd.,  Inc. 
CAG-12. 
Docket  Nos.  RP88-04-000  and  001.  Natural 
Gas  Pipeline  Company  of  America 
CAG-13 
Docket  No.  TAa2-l-Zl-029,  Columbia  Gas 
Transmission  Corporation 
CAG-14 
Docket  No.  RP87-7-043,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-15. 
Docket  No.  RP89-54-00a  Columbia  Gas 
Transmission  Corporation  and  Columbia 
Gulf  Transmission  Company 
CAG-18. 

Docket  No.  RP86-217-O10,  CNG 
Transmission  Corporation 
CAC-17. 
Docket  No.  RP88-217-011,  CNG 
Transmission  Corporation 
CAG-ia 
Docket  Nos.  RP8&-a0-013  and  RP88-2S1- 
006,  Texas  Eastern  Transmission 
CorpK)  ration 
CAG-19. 
Docket  No.  RP88-187-015.  Columbia  Gas 
Transmission  Corporation 
CAG-2n. 
Docket  No  RP88-45-015,  Arkla  Energy 
Resources,  a  division  of  Arkla.  Inc. 
CA&-21 
Docket  No.  RPSS-106-002.  Northern 
Natural  Gas  Company.  Division  of  Enron 
Corp. 


CAG-22. 
Docket  No.  RP89-12-00Z,  Mississif^i  River 
Transmission  Corporation 
CAG-23. 
Docket  No.  RP88-187-013,  Columbia  GdS 
Transmission  Corporation 
CAG-24. 
Docket  No.  RP88-191-006.  Tennessee  Gas 
Pipeline  Company 
CAG-25. 
Docket  No.  RP88-239-006.  Trunkline  Gas 
Company 
CAG-2fi. 
Docket  No.  RP88-184-000.  El  Paso  Natu,'al 
Gas  Company 
CAG-27. 
Docket  No.  RP87-33-001.  Williams  Natural 
Gas  Company 
CAG-28. 
Docket  No.  RP85-206-042.  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 
CAG-29 
Docket  No.  RP89-4O-002,  Williams  Natural 
Gas  Company 
CAG-30. 
Docket  No.  RP87-1 4-005,  Algongum  Gas 
Transmission  Company 
CAG-31. 
Docket  Nos.  RPB8-68-00e  and  RP87-7-044. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-32. 
Docket  Nos.  TAfl4-2-43-002  and  TA85-1- 
43-002,  Northwest  Central  Pipeline 
Corporation  (now  "Williams  Natural  Gas 
Company") 
CAG-33. 
Docket  Nos.  TA85-1-16-O0e  and  TA85-Z- 
16-006.  National  Fuel  Gas  Supply 
Corporation 
CAG-34. 

Docket  Nos.  TA81-1-21-029  and  RP87-S5- 
006.  Columbia  Gas  Transmission 
Corporation 
CAG-35. 
Docket  Nos.  RP88-94-000.  OTO.  014  and  015, 
Natural  Gas  Pipeline  Company  of 
America 
CAG-36. 
Docket  No.  RPB4-82-0O4.  Tarpon 
Transmission  Company 
CAG-37. 
Docket  No.  RP86-87-000,  Questar  Pipeline 
Inc  (formeriy  Mountain  Fuel  Resources 
Inc.) 
CAG-3a 

Docket  No.  RP86-41-00a  Algonquin  Gas 
Transmission  Company 
CAG-39. 
Docket  No.  RPB5-ie9-00a  Consolidated 

Gas  Transmission  Corporation  CAC-40. 
Docket  Nos.  RP83-58-000,  RP86-63-000, 
RP86-114-000,  RP88-06-00a  RP88-210- 

004,  RP8e-Z29-004  and  RP88-17-O20, 
Southern  Natural  Gas  Company 

CAG-41 

Docket  No.  CP85-711-001,  Tennessee  Gtis 
Pipeline  Company  v.  Columbia  Gas 
Transmission  Corporaion  CAG  42. 

Docket  Nos.  RP85-209-02a  RP86-e3-006. 
RP86-1 58-009,  RP86-246-003,  RP87-34- 

005.  TC8&-6-007,  RP8&-8-007.  RP88-27- 
011,  RP8S-264-003,  RP86-02-009,  RPSd- 
263-005,  RP88-265-001.  RP64-42-005, 
CP86-6-001,  CP88-440-000,  CP87-524- 


000.  CP88-,J29-000,  CP8»-4:'&-000  and 
IN86-5-001.  United  Gas  Pipe  Line 
Coripany 

CAG-43 

Docket  No  RP»8-e5-000  Caryon  Crt^k 
Compression  Company 
CAG-M 

Docket  Nos.  RP82-137-ono  and  RP6.>-4-<*n. 
Texas  Gas  Transmission  Corpora  ti"^ 
and  Colurrb;a  Gas  Transrviss-on 
Corporation 
C.^G-45 
Docket  No  RPf>8-66-000.  Pacific  Intersutc 
Offshore  Company 
CAG-46 

Docket  No  RP73-63-O0Z  Natural  Cis 
Pipehne  Company  of  Amenca 
CAG-47 
Docket  Nos.  ST89-296-000.  ST8»-34J»-iiin 
STa9-350-000.  SI  88-5892-000  and  ST^- 
194-000.  BP  Gas  Trar.smissior.  Cnmpury 
CAG-48. 

Docket  No.  ST68-4224-000.  Trarsco 
Louisiana  Intrastate  Ppelme  Company 
CAG-49 

Docket  Nos.  ST88-5599-001   ST88-5761- 

001.  ST88-6762-001.  ST88-5~63-001 
ST8&-5764-0O1.  ST88-5765-001   ST88- 
5766-001   ST88-5767-0O1,  ST88-576e-0in . 
ST88-57e»-001  and  ST88-577O-0O1.  Gulf 
South  Pipeline  Company 

CAG-50. 

Docket  No  C188-473-001.  Southland 
Royalty  Company 
CAG-51 

Omitted  , 

CAG-52.  "^ 

Docket  No.  088-310-000  Consolidated  Oil 
ft  Gas.  Inc 
CAG-53. 

Docket  No  CI87-8ei-00a  Lowry 
Exploration.  Inc. 
C.«iG-54. 
Docket  Nos.  C186-563-000  and  CPB8-40O- 
000,  Conoco  Inc.  Oxy  USA.  inc.,  Texaco 
Producing  Inc  and  Atlantic  Richfield 
Company 
CAG-55. 

Omitted 
CAG-56 
Docket  No.  CP88-411-00a  Manchester 
Pipeline  Corporation 
CAG-57. 
Docket  No.  CP88-307-004.  Great  Lakes  G«s 
Transmission  Company 
CAG-58. 

Docket  No.  CP85-437-014.  Mojave  Pipeline 

Company 
Docket  No  CP8.5-552-003.  Kern  R'ver  Gas 

Transmission  Company 
Docket  Nos.  CP85-625-000  and  001. 

Northwest  Pipeline  Corporation 
Docket  Nos.  CP86-197-000,  001.  002  and 

003,  El  Paso  Nattual  Gas  Coaipany 
Docket  No.  CP86-212-000.  Transwestem 

Pipeline  Company 
Docket  Nos  CP87-479-011  and  CP87-480- 
008,  Wyoming-Califomis  Pipeline 
Company 
CAG-59. 
Docket  No.  CP8&-286-003,  Cascade  Natural 
Gas  Corporation  v.  Northwest  Pipelir>e 
Corporation.  Chevron  Chemical 
Company.  Intennountain  Gas  Company 
Hadson  Gas  System.  Inc.  liano.  Inc. 


BEST  COPY  AVAILABLE 
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Carpaa  CkrMl  I 
Cowpity.  and  Ttwmc»  teainj 
Markaltn^  Company 
(,Ai>-ao 

Oockmt  No.  CPm-l3»-mn.  l^iiltafidW 
Kjistam  Ptpa  Lkm  Cmmpmny 
CAl,-«l 

Dackmt  No.  O^W  aW  Om.  Norlttcm 
Nahtfal  Gas  Conif  aw| 

(:a(;-«2. 

Docket  NiM  CFW-0-002  aBri  RPH-^-OOa 

Unitmi  (iaa  Ptpa  Una  (U^mpany 

[hicket  Nu  CP87^74-«M.  Craat  Laiiaa  (.«■ 
Tran»fni«al»n  CompMiny 

(:ac.-m. 

Docket  Hoa.  ij>97 -A7%-am.  OOlk.  OMX  CPB7 

4«)-0O6.  OOB  and  007  Wyomin« 
Caldonua  Ptpaluia  ComiiaBjr 

Uodia*  Su.  (J*»a~ 1 40-000.  K  N  KBargy  Inc 
l>A(;-fl6 

LXm  kat  So.  (;PM-.^M~aU.  Tninacoofiacatal 
Uaa  Hrpa  Lma  (  iirfor»tu» 

( -AC  ;^-«7 

Docket  Noa.  CJ>«a.-«»~a01  anil  002. 

Midwaaiai'a  (^«a  Vranaaataaaoa  OMDfMiny 
('.AG^-««. 

UoduBl  ^Ml•.  Ci*a6-7i&-OQil  and  OtO.  Uaiiml 
l-aa  Pifw  Lisa  (lanpaay  axl  Trviikhrp 
Cwii  (^ompMLay 
(.AC^flS 

Ok  kut  N«.  U>«M-.U»-UUa.  Misaiasippi 
Rivrr  Transmisaioa  Corporation 
CAl^  70 

LKxJiel  No  CPBS-375-OUX  K.^i!il  Teom^aMP 
Natural  (•«•  Oimpany 
CAC-^71 

IXxkef  No  CPB»-lV»-a)U.  (,4ii«Mnb»a  Ui» 
Tranamisaion  (xjrporation 
CAC-'2 

n-Kkrt  Mr)  CPm  ir-CMX  ANR  PlpeW- 
Company 
CAt^7X 

I)orJM(  No.  CPW~aU6-aUU  Crrat  Ukaa  Cat 
Tranaimaaion  Cof>pany 

(;ao7« 

l>ockBt  No  CPB»-«7V-00a  U  futo  Natural 
(•ai  l>)mpany 
t;A(;-7V 

Do«  ket  No  CPBa~»U-O0a.  CAjl.irado 
fnferafafe  Caa  C^^mpany 
CAt^TS, 

LVHket  No  CVW-rz-OM,  Umtad  Gaa  P^ 
Line  Company 
CAOrr 

DocJiBl  No  CP»4-  31  -004,  Texaa  Cai 

Trsnamiaaion  CorporsMon  and  CSX  Nf  ;i. 
C'orporotion 

(;A(.  -n 

I>x:kff  No  CP«7-!(T7-OtW.  Wlit\»B«tPrn  Gai 

rr«n«ml»irion  Cjjmpany 
CA(;-7» 

[>tirket  No   RPI»- 174-001.  l}y  nasty  Ciia 

Starki'tirtfi.  Inc  v  Sorthem  Bcrxtfc 

Piprlin^  Campar  v 
t><M  kel  N<i  RPM- 195-002.  Vortham  Border 

PIpHinr  Company 

c:At^-«o 

Docket  No   RPS6^14-m"   Colimibia  Culf 

rrantmiaaion  Company 
Dockef  Nn  RP<»-15-<n7.  Cohjmhid  Ca> 

Tranemiaalon  CorpcjrmtJon 
CA(j-n 

Do<ief  No  TMI»  3-28-aoa  Panhanill* 

Fjutffm  Rpe  Une  Company 


/.  LJcmnMtd  Pro/act  MaOmra 

?-\ 

Pm)«ct  No  0711-000.  Inghama  Coipaiatttv 

appUcatkm  (at  akMlnfi  pavVact  mat 
r«<juLr«d  to  be  licenaad. 
P-i 

Project  No  gn2-00a  Bev<WM 
Cofporatlon.  Order  rvgardinf  thir4-pMly 
paiBMt  ap^cAboa  for  mxUtiag  ptg^act 
not  i^K)ulr«d  to  be  liomsed. 

//  Elettnr  Rate  Mattert 

RH-l 
DtkAbI  Noa  KF87-2mi-002.  «8.  001  EF87- 
mn-am  and  004.  Umted  Stat«a 
Ctepartnwnt  of  Rnergy — BonnaviHe 
Power  Adnunittration  Order  concenuni 
1987  rale  rUinss. 

VA-Z. 

Docket  Noa  ECa»-2-OnO  and  003.  Utah 
Power  end  Ught  Company.  PacfflCarp 
and  PC/UP4L  Merging  (^^arporatioo 
()rd<^  on  reheannjj 

KR   3 

[K)ckel  Nu  KR7»-87-oa2.  ALunilo 
Coiiiptiy  Order  on  reaaonablenefta  of 
fuel  chdr)|es 

Do<.ket  Noa  RLflO- 20-002  and  ER87-i7-a01. 
San  Difyo  (mw  and  SftfXnc  Company  v 
Alawito  Company  Opinion  arwf  ordar  on 
initial  dpciHiona  concerning  capital 
•frucTure  and  rate  of  refum. 

Miaoailanaawa  Agaa^ 
M^  1 

Reservwl 

Rps^rvad 
Vi  3 

(A)  Do<iH  No  RM87-6-0m.  Inquiry  mlta 
Ajib||m1  AnlloBSipafH^a  rMcHoas 
ReLata^  la  ft*Mk«t^  AflUtatM  of 
Interttata  Pipeline*.  Ordar  •■  rakaafing 

TB)  Docket  No.  RM87-5-002.  Inquiry  M* 


Retell  !•  lAuiMttas  AfUiata*  a< 
Interalate  Pipelinaa.  Order  am 
clanfkatlon  of  Order  No  497 
M-4 

Docket  No  RK—  »  BM.  Waak  il  SsIm 
Certiflcalea  for  Firal  Sellen  of  N«feirai 
Um  OKiM«  No.  RMH-J»-«Q&  VYmv 
Tak*-ar-pay  Maka  n»  Piiiai— ma  oi 
Natural  Gaa  Producair  Pipeline  Qxatoacts. 
N<}tlce  of  propoaed  rulemaking. 

/  PrpirJme  Itatm  Mattrrs 

RP-1 

I  A)  OMket  Noa.  a>Ba-J9v-oao  Md  RPa»- 

l<7-0Qa.  Tranacontinantai  C«a  Pi^  Line 
CorporatMMa.  Order  coacarmnf  carbiicate 
afrpiicatioa  (or  giM  nrvonlory  cfavjia. 
itaadby  aarvica  and  firm  ttarage 
authonxation. 
(B)  Docket  Noa.  CPBB-75&-00a  CP8»-3»1- 
000  and  RPM»-U7-aoa  Tranacontinantai 
Cj»m  Ptpa  Luia  Corporation.  Ortiar 
roiM^erotng  autluulziition  (or  Lotemiptible 
aalaa  larvica. 

RP-i 

Do«-Jiet  Noa.  RP88-i77-057  and  CP8»-13«- 
002.  Texaa  Eaatem  Tranaaitaaton 
Corporabon.  Ortier  on  rahearttig. 

RP^ 

IXxkft  Noa   RP»+-«4"-000  dnd  RPe5-e6-0(». 


Trmilbiaier  Pip*Una  r—yaity.  Opinion 
and  ordat  on  ioltbal  dwiiiam. 

//.  Producer  Mattert 

O-l 

Raaemad 

///.  npeline  CertMcotm  Mutt&rw 
CP-t. 

Reaerved 
Lala  D.  CaalMil. 
Secrelmry 

[FR  Doc.  8»-S80Z  Pfled  3-9-80:  2:47  pm) 
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vAuxv  AirmofVTv 

Meeting  No.  1414 

THM  AND  DATE  lOaJIi.  (C-CL). 

WedneBday.  March  IS.  lOBS. 

njkCC:  Andrew  Johnson  Theater, 
Tenne«iire  F^rfcrrming  Arts  Center,  505 
Deadenck  Street.  Nashville.  Tenne»«ee. 

aTATUKOpen. 

AGENDA 

Approval  ol  nimrtea  of  aseatiag  kaU  aa 
February  1&.  IMS. 

Diacuaaion  Itam 

I  rVA  StafT  wili  rapart  an  tagianal 
Orone — A  Sovthn-n  Pera^activa 

Action  llama 

New  Bvsinena 

A — fiud^l  and  Financmg 

Al.  Adoptitw  at  Sbppteaientat  Reaolation 
Authorizing  t98B  Satiaa  A  Mawar  Baadat 

A2.  Reaolution  Authorizing  the  Chaiiman 
■id  Other  RMOrtiaa  Olficaia  ta  Taka  rwiker 
Action  BatattaR  to  haaaaii  and  Sala  of  1909 
SeHea  A  Powtir  Bonda. 

A3.  KataaWan  af  Na«  (Viwar  Pracaada  and 
Nonpower  Prticaadi  aad  l^yiaiili  to  Ike  U.S. 
Treasury  in  March  1980.  Pursuant  to  Sectiva 
ZSaf  thaTVA  Ad 

A4.  Board  AdopMoa  of  the  Teiiiiesaee 
Valley  Authority  Financial  Statementa, 
^epaaartMr  ^D^  twia 

A&.  IXwdWkaHaB  to  nscal  Year  tn*  I^}wer 
Capiul  Budgsi— WflsoR.  Tkmeaaae.  3a»-kV 
SubaUtion  to  Replace  High-Side  Coils  of  SOtV 
kV  Spare  TraiisfutHiei. 

C — f\jwer  Items 

Cl  1 1  iTi  r  ftgrrnnMnt  wifll  TiHahatrhia 
Valley  EPA  for  Pmaar  9«|if>ty  ta  Grenada  and 
Hardy.  MississippL  Areaa. 

Cr  lUvfaioa  to  S  ftrceal  InterruptiUp 
Power  Aiiauaaiaanta. 


E — Real  Property  Transaction* 

E:i.  Sale  of  Petmaaeal  EManeal  AfiaUing 
0.73  Acres  of  Ocoaa  No. ',  Railroad  Rigbt-of 
Way  in  Polk  County,  Tennessee. 

F^  AbaadonsKnt  of  Rasaaiant  Rights  ta 
Polk  County  Board  of  Education  ABactiog  294 
Acres  of  Polk  County  Board  of  Educatian 
Property  Located  Naar  Apalachia  Dam  in 
Polk  CauBty.  Tanneaaaa. 

E:3  Grant  of  30-Year  Eaaement  to  Blatfi 
Ci'y  Tennenaee.  Affecting  Approximately  4 


Acres  of  Boone  Raservoir  Land  In  SuUhran 
County,  Tennessee. 

E4.  PropoMd  19-Year  Leuc  Agraement 
with  Tennessee  Wildlife  Resources  Agency 
Affecting  Approximately  13.1  Acres  of  Norrls 
Reservoir  Land  and  1.3  Acres  of  Melton  Hill 
Reservoir  Land  in  Anderson  County, 
Tennessee. 

E5.  Sale  of  Term  Easement  for  Marine 
Repair  and  FabricatioD  Facility  Affecting 
Approximately  iM  hcnu  of  Hckwick 
Reservoir  Land  in  Tishomingo  (bounty, 
MississippL 

EB.  Dechd  Modification  to  the  Anderson 
County  Sportsman's  Club  Affecting 
Approximately  2.3  Acres  of  Norris  Reservoir 
Land  in  Andarson  County,  Tennessee. 

E7.  Proposed  SO- Year  Easement  to  Colbert 
County  Commission  Affecting  Approximately 
12.13  Acres  of  PIckwidi  Reservoir  Land  in 
Colbert  CoaeXy,  Alabama. 

Eft.  Proposal  to  Lease  TVA  Land  for  the 
Commertial  Operalioo  of  Rtnmlng  Water 
Recreation  Area  on  Nickaiack  Reservoir  in 
Marion  County,  Tennessee. 

F— Unclassified 

Fl.  Supplement  No.  IS  to  Personal  Services 
Contract  No.  TV-ei8e4A  with  Massachusetts 
Institute  of  Technology. 

FZ.  Filing  of  Condemnation  Cases. 


1  \  ■ 


F3.  Supplement  No.  12  to  Personal  Services 
Contract  No.  TV-63532A  with  Hartford 
Steam  Boiler  Inspection  and  Insurance 
Company. 

F4. 1960  Corporate  Environmental  Agenda. 

CONTACT  PERSON  TOR  MORE 

information:  Alan  Cancichael. 
Manager  of  Public  Affairs,  or  a  member 
of  his  staff  can  respond  to  requests  for 
information  about  this  meeting.  CaM 
(915)  632-800a  Knoxvllle,  Tennessee. 
Information  Is  also  available  at  TVA's 
Washington  Office  (202)  A79-AMZ. 

Dated-  March  a  1909. 
Edward  S.  Christaabtay. 
General  Counsel  and  Secretary. 
[FR  Doc  89-S7B1  Filed  3-»-«e  10:52  am] 
■LUM  COOK  sus-evii 

TNK  UMTID  ST  Am  MSTITUTI  OF  PtACI 

DATC  Thursday.  March  16, 1989. 

:  Thursday  10:00  a-m.  to  5:30  p.nL 

:  The  United  States  Institute  of 
Peace,  1550  M  Street  NW  ground  floor 
(conference  room). 


STATUS:  Open  session — ^Thursday  10:00 
a.m.  to  5:30  p.m.  (portions  may  t>e  closed 
pursuant  to  subsection  (c)  of  section 
552(b)  of  title  5,  United  States  Code,  as 
provided  in  subsection  1706(h)(3)  of  the 
United  States  Institute  of  Peace  Act 
Pub.  L  (98-525). 
AGENDA  (Tentative): 

Swearing-in  ceremony  for  Dr  Alan 
Weinstein  at  9110  a.m.  in  the  West 
Conference  Room  The  United  State*  Supreme 
Court  (Open  to  the  Pubbc). 

Meeting  of  the  Board  of  Directors 
convened.  Chairman's  Report  President  t 
Report  Cktmmittee  Reports.  Consideration  of 
the  minutes  of  the  Thirtieth  meeting. 
Consideration  of  pant  application  matters. 

contact:  Ms.  CHjm^ria  Diniak. 
Telephone  (202)  4S7-170a 

Dated  March  &  1989. 
Daniica  j.  Camay. 

Adminiatratire  Officer.  The  United  Statet 
Institute  of  Peace. 

[PR  Doc  89^6887  PQed  3-0-89:  3:24  pm] 
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Corrections 


Uamdmy,  Umck  tX 


Tbw  Mdion  o4  lh«  FEOCHAL  REOiSTEy* 
oorNMna  adMonat  convctiana  at  prvMoualy 
putiMwd  PrMKtenOar,   Ruto. 

of  th«  Coda  o<  F« 
Tbaaa  oowacaona  ara  »rat>arad  by  Mia 
Offloa  ol   Iha   Fadanl  n^gwft.   AgaMcy 
praparad  corracttana  ara  iaauad  aa  agnad 
(tocumants  and  appaar  In  Vta  apprapnata 
documant  catagm >aa   afca«i^ara  ki   (Tta 


FEDCfUi.  NCKftVC  STsrm 
12CfnPwt20C 

(Raguialton  H;  Oockat  N»  fMWO) 


ItomtMraMp  of  Stat* 
InstMHMoMi  In  llw 
Systwn,  InwstiTMnt  In 
te>v— tmant  Companl— 


Stock  Ol 


In  rule  document  89-3714  beginning  on 
page  7180  in  the  issue  of  Friday, 
February  17,  1988.  make  the  following 
corrections: 


f 


114     « 

1.  On  page  Tin,  tn  (he  Znd  cohHnn.  tn 
f  20S.134(b^  in  ttw  23rd  Km.  before  "ir* 
reoioTV  tm  psmtheaia. 

2.  On  page  7182,  In  the  firat  oohuan,  ki 
I  208Ll24(cK8RH}.  in  the  eighth  thm, 
"detetTnlne<r*  wet  nfaspeiiea. 

3  On  the  same  pofB.  fen  tiM  i 
column,  in  footnote  '.  ia  the  laat  I 
•SVC"  should  ra«a  "^ic.". 


1 1M.1M3    (Corraetadl 

Od  pa^  7404,  ia  the  third  column,  in 
I  184J.gQ3(cKa).  in  the  bat  \um, 
"i  17a3(a)(30)"  wkoaid  read 
"I  170.3(n)(3ar. 


VETEKANS  AOMMISniATIOM 
S«CFRPart4 


DCPAfmiENT  OF  HEALTH  AND 
NUHAMSBWICES 

Food  and  Drug  AdmMatratfon 

21CFRPart1M 

[DodHrt  Mo.  7W^4949) 


Scttodutar  Aulp f»»T( 

Evaluation  Baaad  on  ToM 


Cortain  Qlycartdaa;  Affirmation  ol  Qraa 
Statua 

CorrtH'tJon 

In  rule  document  80-3935  beginning  on 
page  7401  in  the  issue  of  Tuesday. 
February  21.  1986,  make  the  following 
correction: 


Correction 

In  rule  donanwil  IB-2BIO  kwninnlng  on 
page  4280  in  the  issue  of  Monday, 
January  30, 1989,  make  the  following 
correction: 

On  page  428Z  in  |  4.88a,  in  the  second 
column,  under  "6318  Melioidosis",  in  the 
fourth  line,  "military"  should  read 
"miliary" 

aajjNa  cooc  ims^vo 


March  13,  1989 


Part  II 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  121  and  135 

Exit  Row  Seating;  Notice  of  Proposed 

Rulemaking 


UMI 
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DCPARTMCNT  Of  TRANSPOfTTATIOM 

F#<l#rsi  Avtotlon  Ardminielntlon 

14CFR  Pwts  121  and  1S8 
(DockM  No.  Uttl;  NoOo*  Na  W4] 
RM:>120-AC7S 

Exit  Row  8— dng 

AOancv:  Federal  Aviation 
AdminlatraUon  (FAA).  DOT 
ACnoiC  Notice  of  propoaed  rulemaking 
(J^PRMl. 


:  This  notice  propctea  to 
r«gulate  exit  row  seating  aircraft 
operated  by  US.  air  carrier  and 
commercial  operator!  (certificate 
holdera).  This  is  needed  to  ensure  that 
only  persons  who  are  determined  by  the 
certi^cate  holder  to  be  able,  without 
assistance,  to  activate  an  emergency 
exit  and  to  take  the  additional  actions 
needed  to  ensure  safe  use  of  that  exit  in 
an  emergency  are  seated  in  exit  rows. 
This  action  Is  intended  to  further  safety 
for  all  passengers 

DATE  Comments  must  be  received  on  or 
before  June  12,  1980. 
AOOMnMS:  Comments  on  this  notice 
may  be  mailed  in  triplicate,  to:  Federal 
Aviation  Admlnistratloa  Office  of  the 
Chief  Counsel  Attn:  Rules  Docket 
(ACC-10).  Docket  No.  ZS8Z1.  BOO 
Independence  Avenue.  SW.. 
Washington.  DC  20891.  Comment* 
delivered  must  be  marked  Docket  No. 
2M21.  Comments  may  be  examined  In 
Room  91 5G  weekdays  between  8:30  ajn. 
and  S  p.m..  except  on  Federal  holidays. 
pon  PwrfMDi  wfowMATiosi  contact: 
Ms  Irene  H.  Mields  or  Mr  |ohn  Walsh, 
Ceneral  Legal  Services  Division  (ACC- 
100).  Office  of  the  Chief  Counsel  800 
Independence  Avenue.  SW , 
Washingloa  DC  20691.  Telephone:  (202) 
2fl7-*l73 


ConuiMats  Invited 

Interested  persons  are  invited  to 
participate  In  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental  energy,  or  economic 
effects  that  might  result  from  adoption 
of  the  proposals  contained  in  this  notice 
are  Invited.  Communications  should 
identify  the  regulatory  docket  or  notice 
number  and  be  submitted  In  duplicate  to 
the  address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  thetr  comments  on  this  notice  must 
submit  with  those  comments  a  self 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made 


"Comments  to  Docket  No.  ."  The 

postcard  wiU  be  dated  and  time 
stamped  and  returned  to  the  commenter. 

All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  propoaed 
rule  The  proposal  contained  In  the 
notice  may  be  changed  In  light  of 
comments  received  All  comment* 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarixlng  each  substantive  pubUc 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket. 

AvailAfaUity  of  NPRM 

Any  person  may  obtain  a  copy  of  thl* 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Fadersl 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-430.  800  Independence 
Avenue,  SW..  Washington.  DC  20691.  or 
by  calllnfl  (202)  287-34«4.  Requests  nuut 
Identify  the  notice  number  of  this 
NmM.  Persons  Interested  in  being 
placed  on  the  mAiling  list  for  future 
NPRMs  also  should  request  a  copy  of 
Advisory  Circular  No.  1 1-2A.  Notice  of 
Proposed  Rulemaking  Distributioa 
System,  which  describes  the  spplication 
procedures. 

In  an  effort  to  make  this  informsticn 
svallsbie  in  an  sccessible  format  to 
individuals  who  are  blmd  or  visually 
impeired  and  to  other  Individuals  who 
are  print  handicapped  the  FAA  will 
make  available  for  copying  a  number  of 
audio  cassette  tapes  of  the  entire  NPRM 
(and  the  accompanying  initial  regulatory 
evaluation)  in  the  FAA  Rules  Docket 
Room  915C.  FAA  Headquarters.  800 
Independence  Avenue,  SW., 
Washingtoa  DC  In  addition,  single 
casaetta  tapes  will  be  available  in  the 
Public  Affairs  Offices  of  the  agency's 
nine  regional  headquarters:  st  the  Mike 
Monroney  Aeronautical  Center, 
Oklahoma  City.  Oklahoma;  and  at  the 
FAA  Technical  Center,  Atlantic  Qty. 
New  Jersey. 

Summary  of  Piopoeed  Ruis 

A  passenger  aircraft  craahes.  Inside 
the  cabin,  there  are  many  survivors.  A 
fire  begliu.  If  the  passengers  sre  to  stay 
alive,  they  must  get  out  of  the  aircraft  as 
soon  as  they  can.  Seconds  mean  the 
difference  between  life  and  death.  This 
is  the  scenario  on  which  a 
crashworthlness  standard  is  based 
Many  other  FAA  rules  attempt  to 
prevent  a  crash  from  ever  happening.  A 
crashworthlness  rule  assumes  thai  s 
survlvable  crash  has  happened  and  then 


asks  what  can  be  done  to  maximize 
people's  chances  of  getting  out  alive. 

Hiis  proposed  rule  on  exit  row  seating 
concerns  a  crashworthlness  standard. 
Exit  doors  must  be  opened  quickly  and 
pnjperiy  if  an  emergency  evacuation  is 
to  succeed  Often,  crewmembers  are  not 
in  s  position  to  lead  thl*  part  of  the 
evacuation.  Passengers  sitting  near  the 
doors  must  perform  the  functions  on 
which  their  lives,  and  the  lives  of  their 
fellow  passengers,  depend. 

What  sre  some  of  these  functions? 
First  s  passenger  must  be  sble  to  locate 
the  door  and  quickly  follow  the 
instructions  for  using  it  Door  operations 
and  instnictions  differ  &om  airplane  to 
airplane.  A  delay  in  figuring  out  how  to 
operate  the  door  can  cost  precious 
seconds:  operating  it  improperty  can 
infure  or  result  in  the  deaths  of 
passengers.  Second  s  passenger  must 
be  able  physically  to  open  the  door. 
Doors  are  often  heavy  and  clumsy  to 
manipulate,  and  not  every  pa**enger 
can  open  them  quickly. 

Third  a  person  must  be  sble  to 
determine  when  to  open  the  door.  This 
tnrolves  being  able  to  respond  to 
shouted  or  hand-signalled  instruction* 
from  flight  sttendants.  as  well  ss  being 
able  to  tell  when  opening  an  exit  would 
be  too  dangerous  (e.g..  because  of  fire  on 
the  sdjacent  wing).  Fourth,  a  person 
must  be  sble  to  go  quickly  through  the 
open  exit  so  as  not  to  cause  a  traffic 
)am  at  the  door,  and  perhaps  assist  other 
passengers  to  leave  the  danger  zone 
around  the  aircraft.  Fifth,  a  passenger 
must  devote  full  attention  to  his  or  her 
emergency  task.  A  passenger  who  must 
care  for  small  childrea  for  example. 
may  be  unable  to  do  so. 

The  proposed  rule  says  simply  that 
airlines  should  seat  in  exit  rows  only 
persons  who  appear  able  to  perform 
these  and  other  relevant  functions  in  an 
emergency  evacuation.  Person*  who 
cannot  perform  all  the  function*  may  ait 
in  any  other  seat  Airline*  al*o  would 
have  to  take  new  steps  to  inform 
passenger*  sitting  in  exit  rows  sbout 
what  they  would  have  to  do  in  an 
emergency  evaaiation.  By  following  the 
propoeed  requirements,  airlines  would 
mlxiimize  the  likelihood  of  passenger- 
caused  evacuation  delays  that  could 
cost  lives. 

The  rule  would  result  in  some  persons 
being  seated  in  seats  other  than  those  in 
exit  row*,  baaed  on  the  application  of 
neutral  functional  criterta.  For  example. 

Jroung  children,  person*  who  were  too 
arge  or  too  small,  persons  with  some 
disabilities,  and  elderly  persons  who  are 
physically  frail  would  be  seated  in  a 
location  other  than  an  exit  row. 


The  Air  Carrier  Access  Act  of  1986 
("the  Act")  (Pub.  L.  99-«35,  October  2. 
1986]  prohibits  discrindnatlcm  in  air 
transportation  on  die  basis  of  handicap. 
The  Act  also  requires  that  measures 
taken  to  etiminate  such  discrbntnation 
take  into  account  the  safety  of  sD 
passengers.  Specifically,  it  provides: 

(c)  (1)  No  air  canior  laay  diacrimiBata 
against  any  otherwiae  oualified  handicapped 
indtvldnal  by  reason  of  such  handicap  in  the 
provisloD  of  air  transportation. 

(2)  for  Hm  piepoaus  of  paragraph  (1)  of  tUs 
snbaecttcn  Hm  lam  "haodlcapped 
individBoT  Baaaa  any  tDdhridnol  wiio  has  a 
physical  or  OMBlai  ImpataineDt  ftot 
substantiaUy  hastts  oaa  or  oion  mai^  life 
activitiea,  has  a  record  of  such  aa 
ImpairmeBt  or  is  regarded  as  having  such  aa 
ImpaliuieuL 
•         *         •         •         * 

Sec  3.  Wittin  one  hundred  and  twenty 
days  after  the  date  of  enactment  of  this  Act 
the  Secretary  of  TVaasportatioB  shaD 
promulgate  raguiatloas  to  ensure  non- 
rtlsritMiiiaaij  treatamt  of  qaattflod 
hMdicapped  hidtvktoak  cjowistoni  with  the 
sola  coftiogs  of  all  passiiogsrs  oa  air  carrtors. 


In  order  to  fiomnilate  regolatory 
proposals  fanplenienting  the  Act  fte 
Secretary  of  Transportation  fmiued  an 
advisory  cnmnittee  consisting  of 
representatlTes  from  groups  trf  persons 
with  disabiUties,  die  Government  and 
dw  air  traaaportation  indostry  (52  PR 
19881;  May  X&  1987).  The  Coranittee 
began  raeating  on  )aine  S,  1987.  aider  die 
guidance  ol  dw  Padoal  Medfalkn  and 
Condhatkisi  Serrlce  uid  was  scbedoled 
to  preaaol  Its  iiiiiaMiiiditiiiii*  to  die 
Secretaiy  in  neceinbei  1887. 

The  Coaalttee  was  onable  to  reach  a 

on  exit  row  seatins,  whidi  had  been  aa 
issne  of  sooM  ooncen  to  the  CooBiittce. 
Conseqaandy,  the  Department  had  die 
responaibittty  ol  proposing  tor  its  own 
provision  on  dds  subject,  adiick  U  Ad  in 
a  notice  of  proposed  rulemaking  (fVRM) 
published  ]m  22. 1988  (53  PR  28674). 
Concerning  exit  row  aeating.  diat  NFRM 
IMt)po8ed  diat  carriers  be  pnddbited 
from  excluding  persons  from  any  seat  on 
the  basts  of  handicap,  except  in  order  to 
comply  with  an  PAA  safety  nde.  Thia 
FAA  NFRM.  amending  14  CFR  Parts  121 
and  135,  proposes  restrictians  on  exit 
row  seating  on  the  basis  of  nentral, 
nondiscnminatory  criteria  applicable  to 
all  passengers.  The  statatory  snthcmty 
for  Port  121  is  49  U.S.C  1354(a).  1355. 
1350, 1357, 1401. 1421-143a  1472, 1485. 
and  1502: 46  U.S.C  106(g)  (Revised  Pub. 
L  97-440.  January  12. 1963).  The 
statutory  authority  iot  Part  135  is  49 
U.S.C.  1354(a).  1355(a).  1421-1431.  and 
1502;  49  U.S.C  106(g)  (Revised  Pub.  L 
07-449,  January  12. 1983). 


I  FAA  Rnhnddns  Activity 

Exit  row  seating  ha*  been  the  subject 
of  FAA  rulemaking  in  the  past  In  Notice 
74-2S  Quly  2, 1974;  39  FR  24667).  die 
FAA  proposed  a  regulation.  8 121.584. 
which  would  have  provided  that  a 
handicapped  person  capable  of  traveling 
alone  (e.g..  a  bhnd  or  a  deaf  person) 
could  not  be  denied  transportation  so 
long  at  the  person  could  be  seated  in 
any  seat  other  dian: 

The  two  asots  nearast  aa  exit  and  any  seat 
in  a  row  laaaediataty  sd^aoaBt  to  asi  exit  wMi 
tha  exceptien  of  Aa  lailiMst  seat  iron  Dm 

exit  int~ 


In  other  words,  the  two  seat*  nearest 
an  exit  would  have  been  onavailabie  to 
all  handicapped  perscms  in  all  cases, 
and  other  seats  in  an  exit  row  would 
have  bean  imavailaUe  aa  well, 
depoMhng  oo  the  length  of  tte  i«w.  with 
the  excepdoo  of  the  seat  farthest  from 
the  exit 

That  proposal  was  not  adopted.  The 
FAA  diose  instead  to  adopt  in 
Amendment  121-133  a  rule  allowing 
each  certificate  holder  to  develop 
procedures  aniropriate  to  its  own 
operationa  and  aircraft  (42  FR  18380; 
April  7, 1977).  The  PAA.  howcvar.  isaaed 
an  advisoiy  drealar  (AC  120-31;  Mardi 
25, 1977.  die  same  date  as  Amendment 
121-133)  to  aaaist  certificate  holders  in 
develc^ing  their  own  procedures,  which 
provided  guidance  on  seating. 

Paragraph  9  of  the  advisory  circular 
states: 

S.  SEATING  HANDICAPPED 
PASSENGERS.  FAA's  CWU  AenMBodlcal 
Instituta  has  conducted  resaarch  te  determine 
wtiere  handlcanied  passengws  should  be 
seated  in  an  aircraft  operated  under  Parts  121 
and  135  so  that  in  Ae  event  of  on  emergency 
evacuotioa,  thay  e^  Isav*  tlie  atocraft  either 
aaassislad  or  asaietod,  by  the  safest  and  ■eot 
erpediaiit  wto  whihi  not  siowtog  the 
evacaatioB. 

a.  Thoaa  ncnambulataiy  hasdinatyed 
passengers  should  be  seated  is  aisle  seats 
where  they  would  be  near  tha  end  of  Unes  of 
passengers  being  evacuated  through  fioor- 
leveL  noBOverwing  exits.  Tests  revealed  that 
due  to  tha  borow  oials  width,  an 
acooBpaoyiBg  attendant  trying  to  lifl  the 
handicapped  person  woold  temporarily  block 
ttie  aisle  and  hinder  otiier  passengers 
attempting  to  evacuate.  Ooce  the  mainstreaiB 
of  evacuating  passengers  lias  passed  tlie 
attendant  and  fte  handicapped  passenger 
can  normally  catch  up  to  the  flow  since  there 
is  a  bundling  at  tiie  exit  Two  nonambulatory 
passengers  with  attendants  riioald  not  be 
seated  direcdy  aooos  tlie  aiate  from  each 
other  because  their  attendants  would 
Interfere  with  each  other  while  attempting  to 
remove  tlie  oonambulatoiy  passengers  &ojb 
their  seats. 

b.  To  determine  the  amount  of  assistance 
ntmambolatory  passengers  will  require  to 
evacuate  die  aircraft,  an  agent  should  first 
ask  the  passengers  what  their  capabilities 


are.  V  then  Is  eone  questiop  as  to  whether 
aa  indlridBBl  is  anibBlatory  or 
nonaBihulatory.  the  agen)  wtAj  ask  bun  to 
perform  s  simple  test  such  as  transfemng 
from  s  wheelchair,  unaided  to  another  seat 
AddiboBoDy,  the  passeBgrr  oiay  furmsh 
evidoBoe  of  his  capability,  aocfa  as  a  drrvcr's 
Ucense  cr  s  statement  signed  by  a  quakfied 
professional  person  (e.g.  a  physMaaii  or 
physical  tiierapiBt). 

c.  Ambulatoiy  handicapped  passengers 
should  be  seated  in  areas  is  which 
evacuaboB  would  normally  occur  tlirou^  a 
floor-level  nonoverwing  exit 

The  FAA'*  intent  in  iasuing  this  rule 
and  advisory  circular,  was  that  carriers 
would  adopt  reascmable  *eatlng  policies 
consistent  with  the  FAA'*  advice  and 
coBseqnently,  to  s  significant  extent 
consistent  tvith  odier  carriers'  policies. 

The  FAA'*  experience,  including  a 
review  erf  a  lai:ge  nimiber  of  carrier 
polides  carried  oat  in  connection  with 
the  work  of  the  advisory  committee, 
suggest*  that  FAA 'a  intent  ha*  not  been 
realized  folly.  Some  carrier*  have  not 
established  seating  pohdes  fully 
consistent  with  the  advisory  circular. 
Carrier  policies  appear  to  be 
inconsistent  with  one  snodier  in  a 
nmnber  of  cases.  Farther,  infonnstion 
available  to  the  Committee  shows  that 
cntificate  holder  personnel  in 
excluding  persons  from  those  seats,  may 
have  &Tae  fo  in  dw  mistaken  notion  diat 
an  existing  FAA  regolation  required  it  or 
may  have  alluded  to  a  non-existent 
regulation  to  "settle  the  argument"  This, 
in  torn,  hat  led  to  increased  presnire  to 
remove  restriction*  on  seating 
handicapped  persona  in  exit  rows. 
Under  these  drcomstances,  the  FAA  has 
determined  that  it  is  necessary  to 
consider  regulatory  requirements 
concemiiig  exit  row  seating. 

The  need  to  review  and  reconsider  the 
FAA  poaition  is  heightened  by  the 
provisioa  of  the  Air  Carrier  Access  Act 
NFRM  reierred  to  above.  Concerning 
seat  assigmnents.  proposed  1 382.31 
states: 

Carriers  shall  not  cxdude  any  perseo  fron 
a  acat  in  an  exit  row  or  othsr  locatkn  or 
requfae  ttiat  a  peraoB  sit  in  a  particnlar  saat 
OB  the  baaia  of  handicap,  axcepl  in  ardvto 
comply  with  the  requireBtents  of  oa  FAA 
safety  ragolattoa 

This  fomralatioo  contempietes 
consideration  of  an  FAA  prtrposal  on 
this  subject  Unless  the  FAA 
promulgates  a  safety  regulation  on  exit 
row  seating,  the  proposed  provision  of 
the  rule  implementing  the  Air  Camer 
Access  Act  would  abohsh  all  air  carrier 
seating  policies  in  effect  and  it  would 
prohibit  the  institution  of  new  ones, 
regardless  of  valid  safety 
considerabons.  For  aH  the  foregoing 
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resaoiu.  the  FAA  hai  datemunsd  to 
reexamine  the  ttaua  of  exit  row  Mating. 

FlixUnsa  of  QvU  Aaramwikai  Insdtuto 
StudiM 

The  FAA  reviewed  m  detail  the 
reiuJta  of  reeeartJi  conducted  by  the 
FAA'i  Civil  Aeromedlcal  Institute 
(CAMI)  to  ■••«••  the  effect!  of 
handicapped  pasaeag«n  aboard  an 
aircraft  durlni;  an  emer^ncy 
evacuation.  CAMI't  project  was 
undertaken  In  responae  to  the  Civil 
Aeronautica  Board'i  (CAB)  request  for 
dear  safety  standards  In  this  area. 
Basically,  the  position  of  the  CAB  In 
1972  was  similar  to  that  of  the  FAA 
today  It  recognized  that  handicapped 
persona  were  encountering  Inconsistent 
practices  and  policies  In  the  provision  of 
air  carriage  The  CAB  recommended 
that  appropriate  actions  b«  taken, 
looking  towards  the  Issuance  of  safety 
regulations  on  this  pressing  problem. 
"Flight  Standarda  Technical  Division 
Report  on  Air  Transportation  of 
Handicapped  Persona,"  June  1973,  p.  3. 

As  diacuaaed  further  herein,  the  FAA 
elected  not  to  regulate  directly.  In  regard 
to  exit  row  seating  or  other  iasuek 
relating  to  the  carriage  of  handicapped 
peraona.  Inatead.  it  laauad  1 121.580  of 
the  Federal  Aviation  Ragulatlooa  (FAK), 
"Authority  to  refuaa  trmnaportatlon.'' 
which  allows  air  cairiera  to  establiah 
their  own  procadures  for  p«r*oaa  who 
may  a««d  aaaiatanca  In  an  emergency 
avacuatioo. 

In  light  of  the  FAA's  experienoe  und«r 
the  currant  regulation.  FAA  finda  that 
the  CAM!  reaaarch  supports  restrictioos 
on  exit  row  seating.  A  CAMI  report  on 
the  subject  slates  that: 

Tha  tvaiaga  ambulatory  haadlcapfiad 
paMan^ar  appaars  to  poaaaa*  adaquata 
mobility  far  aacapa  l-ia  cxMild  t>«  aaatad 
anjrwiiara  In  tlta  cabin  axoafX  In  an  axil  row 
or  a  primary  crrarwing  axil  routa  *  *   * 
"RoMTfancy  Kacapa  of  Hamttcappad  Air 
Traralara,"  Rapon  PAA-AM  77-ti.  |uly  1977. 

(A  copy  of  thla  report  haa  been  entered 
In  th«  Regulatory  Docket). 

Thia  report  waa  prepared  for  poaaible 
publication  In  sdentiAc  toumala  and. 
therefore,  included  owlain  obaarvatlona 
and  testa  oonducted  by  the  raaearchers 
that  were  not  contained  in  the  1973 
report  by  the  FAA's  Flight  SUndarda 
Service,  "Air  Tranaportation  of 
Mandicapped  Peraona."  Pro)«ct  Report 
Na  73-740-iaaA.  Although  both  reporta 
are  baaed  on  the  teata  conducted  In 
1973,  only  the  1973  report,  which 
containa  no  direct  conciuaiona  on  exit 
row  aeating.  waa  available  at  the  time 
AmendmanI  121-133  waa  adopted. 

The  research  doea  make  a  number  of 
findinga  relevant  to  the  aeating  of 


persons  with  diaabilibea.  The  agencv 
almply  did  not  have  available  the  full 
considered  opinions  of  the  researchen 
at  the  time  Amendment  121-133  waa 
adopted.  Among  the  research  findinga 
are  the  following: 

In  proosadlng  to  axlt  doora  frooi  ftvan 
••ata.  bandicappad  persona  axcaadad  tba  axil 
tlma  of  unimpalrad  people  by  Z2  to  1,100 
parconl. 

Id..  Tables  1  and  2.  at  «.  7 

i>eraofia  with  dlaabtilties  Increaaad  the  exit 
UoM  tlirougii  Roor-laval  axJta  In  all  oaaaa. 
ranging  tnm  X9  aaoonda  to  MJ)  aaoooda.  In 
the  caaa  of  window  exlla.  the  Incraasaa 
ranged  from  3.4  to  42.5  aecooda. 

Id.  Tablaa  10  and  11.  at  31  and  32. 

In  ganarml.  rvacuaUoo  timaa  Incraaaed  aa 
tlia  nuinbar  of  handicapped  aubfacta  waa 
locraaaad.  Raaaafci>ara  found  tha  Incraaaa  to 
be  moat  riyilflcaat  In  ti>a  totally  handicapped 
calafory,  l«aa  aigoiflcant  ta  th»  lower  limb 
■nd  partlai  lmmo6dlty  catagory.  and  least 
algnlficanl  In  tha  upper  limb  and  aanaory 
handicap  calagory  Incraaaaa  occurrad. 
howevar.  In  allcalaforiaa. 

Id.,  at  29. 

AJtiwagb  tha  tlnia  needed  to  avacuala 
antlirapanorphic  dummiaa  waa  aomewitat 
higbar  than  arould  have  been  tlia  caaa  for 
moat  humaa  bainga.  tlia  timaa  raqairad  by 
actual  paraona  aritfa  dlaabditiaa  aiao  were 
graatar  than  Ihoaa  of  Ilka  able  paraooa. 

Id.,  at  29. 

In  regard  to  evacuadon  timet, 
I  121.291(a)  of  the  FAR  requires  all 
certlAcata  holders  to  demonstrate  that 
each  type  and  model  of  airplane  with  a 
seating  capacity  of  mora  than  44 
passengers  can  be  evacualed  In  90 
seconds  or  leaa.  Tha  evacuabona  muat 
be  conducted  In  accocdanca  with 
Appendix  D  to  Part  121  of  tha  FAR. 
which  calla  for  the  testa  to  be  conducted 
with  a  repreaentative  paaaenger  load  of 
peraona  in  normal  health.  At  leaat  30 
percent  muat  be  females:  at  leaat  5 
percent  must  be  over  BO  year*  of  age 
with  a  proportionate  number  of  femalea; 
at  least  5  percent  but  not  mora  than  10 
percent  muat  be  children  under  12  yeara 
of  age,  prorated  through  that  age  group. 
Three  life-size  dolls,  not  Included  as  part 
of  the  normal  paaaenger  load  must  be 
carried  by  paaaengen  to  simulate  live 
Infants  2  years  old  or  younger. 
Crawmembera,  mechantra,  and  traiiiing 
personnel,  who  maintain  or  operate  the 
airplane  In  the  normal  courae  of  their 
dutiea,  may  not  be  uaed  as  paaaengere. 
Other  conditiona  alao  muat  be 
representative,  such  as  the  seating 
dsnaity  and  arrangements,  carry-on 
baggage,  etc.  but  only  50  percent  of  the 
emergency  exits  can  be  made  available. 

Rapid  evacuation  Is  neceaaary.  of 
course,  due  to  the  haxarda  of  fira. 


smoke,  explosion,  and  flooding  in  the 
event  of  an  inadvertent  water  landing.  It 
is  vital  therefora.  to  minlmlie  delays  In 
every  possible  way.  In  the  CAMI  study, 
the  researchen  ccHicluded  that  seating 
location  could  be  used  to  minimize  the 
delays.  Clearly,  It  would  be  neither 
desirable  nor  feasible  to  limit  passenger 
loads  to  those  "in  normal  health."  as  in 
the  emergency  evacuation 
demonstrations  required  for  transport 
category  airplane  certification.  On  the 
other  hand,  persons  with  handicaps 
should  not  be  exposed  to  injuries  that 
can  be  avoided  nor  should  they  impede 
the  evacuation  of  other  passengera. 
Instead,  they  should  be  seated  where 
these  dangers  are  minimized. 

In  the  CAMI  studies,  Information  for 
the  study  of  seat  location  was  drawn 
from  a  variety  of  tests.  These  Included: 
(1)  An  evaluation  of  Individuals  with 
handicaps,  where  Individuals  moved 
from  one  of  three  designated  seat 
locatioiu  to  a  specific  exit  (2) 
evaluation  of  handicapped  passengera 
who  required  assistance  to  move  to  an 
exit  (3)  evaluation  of  the  evacuation  of 
totally  incapacitated  passengers;  (4) 
evaluation  of  the  evaciution  of  grouped 
handicapped  passengers;  (S)  evaluation 
of  mixed  group  evacuations;  (6) 
evaluation  of  the  effect  of  exit 
configuration  on  evacoatioa:  and  (7)  a 
separate  evaluation  of  the  evacuation  of 
a  paraplegic  subject  Id.,  at  4  through  28. 

Subjects  were  recruited  from  a  variety 
of  souKxs.  Noohandicapped  subjects 
were  FAA  employees  or  were  hired 
through  the  University  of  Oklahoma 
OfRce  of  Research  Administration.  Most 
handicapped  subjects  were  recruited 
from  participating  otyanizatloas,  such  as 
the  Oklahoma  Poondation  for  the 
Disabled,  the  Oklahoma  League  for  the 
Blind  the  United  Cerebral  Palsy 
Rehabilitation  Workshop  of  Greater 
Oklahoma  Qty.  and  The  Carver  School 
/c/,  at  2 

One  hundred  sixty-two  subjects, 
ranging  in  age  from  15  to  84  yean, 
participated.  Eight  had  disabilities 
resulting  from  cerebral  palsy,  four  from 
arthritis;  three  from  poUo:  four  from 
multiple  sclerosis;  two  from  muscular 
dystrophy,  and  five  from  birth  defects. 
Eighteen  were  paraplegica;  2  were 
quadriplegics;  and  15  were  hemiplegics. 
Twelve  were  classified  as  elderly,  either 
on  the  basis  of  age  alone  or  on  their 
physical  condition.  Their  ages  ranged 
from  55  to  84.  Fifteen  were  blind;  one 
was  classified  as  legally  blind;  and  eight 
were  partially  sighted.  In  additioa  22 
normally-sighted  persons  performed  as 
simulated  blind  passengers.  Two  were 
in  casts  and  seven  had  fractures. 
amputations,  or  breaks  that  had  mended 


poorly  and  affected  their  mobility. 
Seventeen  had  mental  deficiencies  and  7 
had  mental  illnesses  (depression  or 
schizophrenia).  Two  had  no  handicap 
and  were  capable  of  speed  running.  Four 
were  obeae,  and  four  were  deaf.  ld.j 
Appendix  B. 

Especially  relevant  to  this  proposed 
rulemaking  are  the  results  of  the  CAMI 
tests  on  group  evacuations.  The  research 
(earn  found  that  seating  of  handicapped 
passengers  in  a  normal  passenger 
population  during  normal  flight 
conditions  results  in.  at  most  an 
occasional  minor  inconvenience  to  other 
passengera.  They  found,  however,  that 
under  cirtnimstances  where  the 
passenger  cabin  must  be  speedily 
evacualed,  placement  of  the 
handicapped  passengera  becomes 
important 

Information  for  the  study  of  seat 
location  was  drawn  from  three  test 
series  using  an  actual  handicapped 
passenger  in  a  passenger  population  of 
24;  using  simulated  handicapped 
passengera  in  a  passenger  population  of 
23;  and  using  simulated  handicapped 
passengera  in  a  passenger  population  of 
50.  The  simulated  passengera  were 
anthropotnorphic  dummies,  to  avoid 
injury  to  persons  with  actual 
disabilities. 

Five  tests  involving  the  actual 
handicapped  person,  who  required  an 
assistant  to  carry  him  from  the  plane, 
showed  that  better  evacuation  times 
generally  resulted  when  the 
handicapped  passenger  and  his 
assistant  were  seated  away  from  the 
exit.  This  enabled  the  assistant  to 
position  the  handicapped  person  on  his 
back  properly,  without  delaying 
passengera  behind  him  and  without 
experiencing  difficiilties  himself,  due  to 
crowding  and  shoving.  Id.,  at  19. 

In  tests  involving  subjects  simulating 
total  incapacitation,  one  man  assisting  a 
fairly  light  dummy  worked  skillfully  into 
the  flow  of  passengera  without  delay. 
Evacuation  of  a  200-pound  dummy  from 
a  seat  near  the  exit  was  more  difficult 
and  a  delay  of  about  3  seconds  resulted. 
Id.,  at  19. 

Placing  the  dummies  at  the  farthest 
point  from  the  exit  the  extreme  end  of 
the  passenger  population,  allowed  the 
cabin  attendant  to  establish  a  good 
evacuation  flow  immediately.  The  total 
evacuation  of  23  Uve  passengera  took 
only  2SM  seconds.  There  was  little 
delay  in  this  test  because  most 
passengera  were  not  detained  by  the 
action  required  to  move  the  dummies 
and  because  their  assistants  had  ample 
time  to  position  them  for  transport  while 
the  forward  line  of  passengera  was 
evacuating.  A/.,  at  23. 


When  the  simulated  handicapped 
persons  were  placed  in  forward 
positions,  only  6  passengers  (including  2 
dummies)  exited  in  the  same  time  (20 
seconds)  that  17  passengera  exited  whoi 
the  dummies  were  plac^  at  the  farthest 
point  from  the  exit  Id.,  at  23. 

Passengera  with  upper  limb  and 
sensory  handicaps  had  the  least 
delaying  effect  on  passenger  flow  times 
once  their  seatbelts  were  released.  Id., 
at  34.  The  tests,  however,  measured  only 
their  capacity  to  move  from  their  seats 
to  an  exit  under  optimum  conditions.  To 
safeguard  the  subjects,  none  were  asked 
to  use  evacuation  slides.  None  were 
asked  to  open  emergency  exits  and  to 
perform  the  other  tasks  addressed 
herein,  all  of  which  are  much  more 
demanding  than  the  relatively  simple 
task  of  leaving  a  seat  and  moving 
forward  to  an  exit  without  the  dangere 
of  flame,  smoke,  debris,  and  panic 

It  has  been  suggested  by  some 
pereons  that  there  may  be  little  or  no 
relationship  between  a  passenger's  rate 
of  movement  from  a  seat  to  an 
emergency  exit  and  his  or  her  ability  to 
open  the  exit  and  perform  the  other 
functions  stated  in  the  proposed  rule. 
The  FAA  requests  commenten  to 
provide  copies  of  any  studies  that 
support  that  thesis.  The  CAMI  studies 
do  not  point  to  that  conclusion. 

Videotapes  of  the  experiments,  which 
are  discussed  further  herein  and  copies 
of  which  have  been  placed  in  the 
docket  show  the  effect  of  varioiis 
disabilities  on  movement  from  the  seats 
to  the  doore.  In  many  cases,  it  is  readily 
apparent  that  the  cause  of  slow 
progress,  such  as  the  immobilized  arm  of 
a  stroke  victim,  also  would  affect  the 
pereon's  ability  to  open  a  door. 

Hie  videotapes  also  show  that  some 
passengera  with  a  fairly  good  rate  of 
movement  down  an  aisle  would  have 
trouble,  nevertheless,  opening  the  door. 
A  paraplegic  with  strong  shouldera  and 
arms,  for  example,  could  drag  himself  or 
herself  toward  the  exit  but  would  not 
have  the  stabihty  to  stand  and  remain 
upright  to  operate  the  door  or  window 
mechanisms. 

The  tests  revealed  that  evacuation  of 
the  control  group  (peraons  with  no 
handicaps]  consistently  was  faster  than 
that  of  groups  with  handicaps.  Further, 
the  evacuation  time  increase  in  all 
handicapped  groups,  when  the 
evacuation  test  involved  a  window  exit 
rather  than  a  floor-level  exit  It  is 
significant  that  this  rather  modest 
increase  in  complexity,  from  a  floor- 
level  to  a  window  exit  test  resulted  in 
increased  evacuation  times. 

it  is  logical  to  conclude  that  additional 
complexity,  such  as  finding  and 
operating  mechanisms,  would  impose 


additional  burdens  on  persons  with 
handicaps  and  cause  delays. 

Given  the  results  of  the  tests,  the 
researchera  concluded  that  the  average 
ambulatory  handicapped  passenger 
could  be  seated  anywhere  in  the  cabin 
except  in  an  exit  row  or  an  overwing 
exit  route,  where  he  or  she  might  impede 
the  early  stages  of  an  evacuation  or  be 
injured  by  the  rush  of  other  passengers. 
This  approach,  which  diffen  from  that 
originally  proposed  in  Notice  74-  25  in 
1974,  serves  as  the  basis  for  the  present 
proposal.  Id.,  at  36. 

Further,  the  researchera  also  found 
that  "if  nonambulatory  passengers  are 
seated  in  a  group,  the  group  should  be 
seated  in  the  cabin  so  that  they,  and 
their  assistants,  would  be  at  the  end  of  a 
line  of  evacuees  so  as  not  to  interfere 
with  the  evacuation  of  other  passengers 
and  to  avoid  crowding  by  other 
passengera  during  their  preparation  for 
evacuatioiL"  Id.,  at  36.  Cleairly,  this 
preferred  seating  position  for 
nonambiilatory  persons  is  incompatible 
with  sitting  in  an  exit  row,  which  by 
nature  is  at  the  beginning  of  a  line  of 
evacuees. 

It  should  be  noted  that  seating  "at  the 
end  of  a  line  of  evacuees*'  does  not 
necessarily  mean  being  seated  at  the 
back  of  the  airplane  or  being  the  last 
person  to  evacuate.  The  location  of  the 
emergency  exits  determines  the  end  of 
the  line.  Between  a  forward  exit  door 
and  a  vnndow  exit  for  example,  it  is 
likely  that  two  exit  flows  will  develop— 
one  toward  the  docH-  and  one  toward  the 
window.  The  break  between  the  two 
flows  will  tend  to  come  at  midpoint 
between  the  two  exits. 

While  it  always  is  possible  that  one  of 
the  exits  will  become  inoperable  in  an 
emergency,  thereby  changing  the 
antidiwteid  passenger  flow,  the  FAA 
studies  ^K>w  that  the  seating  proposed 
results  in  the  expeditious  evacuation  of 
the  greatest  number  of  passengera. 

The  question  has  arisen  as  to  whether 
certificate  holdera  should  ensure  that  at 
least  one  seat  is  occupied  in  each 
emergency  exit  row.  The  FAA  does  rwi 
believe  that  such  a  requirement  is 
necessary.  Nearby  passengera  who  are 
able  to  perform  the  necessary  functions 
could  move  into  an  empty  row  rapidly  to 
perform  the  necessary  functions. 

It  also  has  been  suggested  that  the 
seats  in  all  exit  rows  be  removed  or  the 
aisles  widened.  The  FAA  does  not 
believe  that  either  approach  would 
remove  the  need  for  positioning  persons 
capable  of  performing  the  necessary 
functions  near  enough  to  the  emergency 
exits  to  perform  the  evacuation 
functions  that  may  be  required. 
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In  additioo  to  ravlcwliw  lbs  CAUI 
docunMnta.  PAA  •teff  tow  part  ia 
racurraot  ttgbt  attMidant  trainteg  daring 
Octobar  1887  to  obaarra  aod  axpartaooa 
Qnt-band  an  avacuatioo  drill  at  a  aialor 
certlficata  holdar.  Tha  infanaatloa 
avaiiabla  from  thia  trainlog  progran  waa 
instructiva.  Lo  tha  training  davioaa  of 
thia  cartlflcala  holdar  alona,  tiiara  arara 
at  least  11  typaa  of  doora  or  emefgencjr 
exits,  aach  of  tvhlch  raquirad  varying 
degraes  of  itrangth  and  agility  lo  opan 
and  each  of  which  oparslad  somwhat 
difTerendy  from  the  others.  It  Is 
reasonable  to  conclude  that,  given  tha 
differences  in  operating  instnictioos  aod 
techniques,  sight  also  would  play  a 
major  role  in  sucoeaafully  opening  the 
door  or  exit  tn  a  timely  fashion. 

In  addition,  the  PAA  reviewed  scenes 
from  s  videotape,  made  at  the  time  of 
the  1973  CAMI  study,  which  showed 
actual  as  well  as  simulated, 
handicapped  persona,  in  the  proceaa  of 
evacuating  a  simulated  transport 
category  airplane  fuselage  section. 
While  tne  itudy'*  statistics  provide 
ample  evidence  of  the  difference 
between  the  evacuation  times  of 
pasaengara  with  and  without 
disabilMiea.  the  Rbn  provides  very 
graphic  evidence  of  the  difficalties  of 
movement  aaaociatod  with  oartain  types 
of  diaabfliiiea.  Theae  tapes  are  alao 
made  pail  of  the  mlemaidng  docket 

The  PAA  alao  reviewed  a  stndy 
completed  in  October  IfTO,  by  the  OfRoe 
of  Aviation  Medidnc  of  the  PAA. 
entidad.  "Swrvival  in  Bnergency  Eacape 
from  Pasaeiif  r  AirtnUt"  (Document 
No.  AM  70~1«).  This  document  diacnaaaa 
human  factors  relating  to  survival  In 
emargaacy  aacapaa  from  paaaaogar 
aircraft  Onta  waa  secwged  from  three 
actual  arirliiaali.  with  a  to«al  of  an 
paaaaofan.  mi  of  whom  loat  Ibatr  Ma. 

Tha  accidanta  invtilved  a  UaMad 
Airilnaa  DC-a.  whlck  eraakad  dvteg  a 
iandiof  at  StapMon  Plaid.  Damar  a 
United  AiHteaa  Boaii^  727,  wMch  OMb- 
landed  at  Salt  Laka  Qty  Mwricipal 
Airport  and  a  Tra<M  Worid  Akimaa 
(TWA)  Boeing  707-391.  wfatoh  rriihii 
on  takeoff  froin  Flumicino  Airport  la 
Roma,  haly.  Tha  study,  a  co|iy  of  arhteh 
haa  bean  entered  in  the  Regulatory 
OockaC  daala  la  deUU  with  tha 
emergency  evacuatiooa;  the  behavior  of 
the  panengwrs;  their  seat  locationa.  the 
age,  sax.  aod  other  charactariatica  of  tha 
passengers;  the  canaaa  of  death  or 
Injury,  aod  tha  afiact  of  the  craabas  oa 
tha  amergancy  axiU. 

This  study  concluded  that 


bi 
forcv*  do  aat 
deatructtoa  and 


paaaaagHS.  aarvival  Is  dati 

tha  ■blUtr  of  tha  aalBiurad  piiiiagir  lo 

hu  wa«  friMB  a  seal  to  an  sidt  within 

timUU  hnpomd  by  tfm  Atrwutoxjc 

aniAuiiffltaiit 

(Emphasis  added)  Id  at  57. 

That  ia,  it  is  crucial  that  people 
evacuate  quickly  befora  heat,  flinirt 
toxic  fames,  or  aa  axploaion  kiU  or 
tn|ure  them. 

In  additloo.  the  PAA  reviewed  a 
Trotection  aod  Survival  Laboratory 
Mamarandum.'*  No.  AAM-110-87-a, 
dated  Novambar  5. 1967,  based  oo  CAMI 
"Aoddant/Inddent  Bk>-Medical  Data 
Reports."  Thia  meaaorandum  haa  been 
placed  in  the  rulamakli^  docket  At  die 
time  of  tha  Noveoiber  S.  1987, 
memorandum,  tha  CAMI  Cabin  Saietv 
Date  Bank  contained  S.382  entries.  Of 
these.  112  partaioed  to  probiema  of 
persona  with  kandicapa  or  with 
charactaristks  that  are  likely  to  affect 
their  ability  to  activate  an  emefgMicy 
exit  and  to  take  tha  additional  actkwa 
needed  to  aoaura  safe  uaa  of  that  axh  ia 
an  emergency.  The  memorandum 
f ocuaed  on  50  of  thaaa  aotriaa.  While 
information  in  such  a  docusaaot  ia 
subject  to  additloQal  evaluation  or 
change  on  review  of  tha  data,  condact  of 
additional  teatiag.  or  receipt  of 
additional  facta,  the  -"^^inf^^tiiiHw  lands 
support  to  the  CAMI  nn«wiif^»«M 
retarding  prnhlams  anoountarad  by  the 
diiabUd  mid  others  darixig  evacuatioa. 
The  PAA  alao  reviewed  the  SOoatriaa 
individually.  All  Indodad  problems 
afiectiiig  paraoos  widi  disabUitiea. 
handioapa.  tha  aged,  children,  tha  obeaa. 
and  other*  having  charadariatiGa  which 
oodd  aSact  Ifaa  avacuatioo  prooaaa. 

While  tha  mamnrandiim  indnded 
some  reports  of  suooaaaful.  rapid 
evacuattoa  by  paraoM  widi  diaabiktlaa. 
the  fafiarts  ahow  rather  draomUoaUy 
that  eartahi  factor* gaoarally  impada 

aidrama  youth;  paraalal  raapooaibttilies 
for  minors:  phykoal  diaabilitiaa;  obaaMy: 
Inlury  or  Ul  baallh.  ate  Many  of  te 
peiaoa*  tanpadad  by  theea  factors 
requirad  the  aaaiataaoa  of  ethera  to 
escape. 

It  should  be  noted  that  in  sevaa  of  the 
above  caaaa.  this  assiatanoa  waa 
provided  by  certificate  holder 
crowmambars.  persona  in  related 
oocnpatioos.  or  persons  aapecially 
trained  for  emeigeociea  such  aa  fire, 
police,  and  military  persooaeL  while 
assistance  by  other  [ 
observed  to  only  four  of  the  ( 
While  it  la  ooaoeivahla  that  ifaara  < 
••^—  '-ttiTirni  ftf  rtfh  asaiatanra,  tha 
figures  sre  in  line  with  data  obtained  by 
the  PAA  to  ita  study  of  ttvee  mator 
aircraft  aortrtanf  The  PAA  foand  da* 
while  atiU  aboanL  I 


did  not  ahaft  to  help  others  nnleas 
thay  arara  aMmbers  of  tbek  own  family. 
"Survtval  in  ffiaaif  iif  Eacape  from 
Paaaeopr  Aircraft  AM  70-16,  October 
li9a''atUandga. 

In  regard  to  aaaistance  to 
handicapped  pessengers,  the  CAMI 
reaearcbars  found: 

Aaaisting  handicapped  paiwnffri  in  an 
aitcral^  cabin  Is  rtHTIcnh  bacaass  of  ipsca 
HnitatioQS  gsosralsd  by  tha  saat 
conflgnrattoas.  Plsad  aravesta,  iMlik-Uve 
•eat  pitcli  (dialaaos  batwaaa  liBigar  paials 
oo  aeata).  and  raatrioOva  aisis  wMtht  aada 
assistanoa  diffloalt  snd  Inffarad  \ 


tntarfered  with  those  aaolsliai  handicappad 
•ub^ects.  AMJstanca  la  operatiQg  tha  taat  belt 
was  neoBssary  lor  auMt  handicapped 
■ubjects,  nptidally  tlioae  who  ladced 
■trength  or  maaouUr  ooordlnatkm. 

Daaf  nblacts  raquirad  visual 
demoostialiuu  or  writtn  aotra  deacriblag 
what  tfHy  wars  expeoied  to  do  *  *  'II 
abouU  be  noted  that  ahte^  some  deaf 

Hpa.  dwy  ailaaed  oral 
I  Ihay  kacw  to  expect 


I  with  pwtial  or  Mai 
paralysis  *  *  *  s  ipaoial  ptoMaai  Tha  aisle 
did  not  provida  eaoa^  ^>acs  for  an  aaaistani 
to  hsip  dbacdy  from  tha  stds.  sad  Uadtt^ 
thaaa  aMblacti  tna  the  front  only  lilgklly 
improved  nKwanMot  rates  *  *  *  Caiiyin^ 
would  have  bean  aacaasary  ta  move  aeverely 
affhrtad  aahtacts  si  aa  i 
aurvtv^dUMt 


Carahral  palay  vicOma  vary  la  dapae  of 
mobility  UmltatiOM.  TMal  or  partial  InabilMy 
lo  ooordinata  ■waralaT  SMvaaHats  liaaiti 
many  of  thmi  to  a  slow,  uaataady  walk  ' 
Five  of  dw  aigbt  carabral  polar  soblacts,  who 
nonaaUy  aaad  arhaakhalrs.  moved  less  than 
1  ft/a  (eae  foot  par  aeoondt  a  rate 
tnadequatalbri 


IBmergaacy  Eacape  of  Handicapped  Air 
Trtualeri."  1977  document  at  14  ihrou^ 
la. 

Intfrdtoti mil  who  bad  to  be 

caniad.  diair  rate  of  apaaa  depeoded 
tmoB  a  iHHsbar  of  fadora,  sack  as  tha 
bUH  with  aaUch  diair  aaaistaou 
poattioaad  tham  for  canying. 
obatructioaa  cauaed  by  other 
pasaanfar*.  but  moat  important  where 
they  had  bean  seatad 

As  previously  discussed  herein,  five 
tests  with  a  paraplagK  and  an  aaaistant 
showed  that  better  evacuatton  timee  (for 
evacuees  aa  a  whole)  generally  reeulted 
when  the  handicapped  passenger  and 
his  assistant  ware  aeated  far  from  the 
exit  aiaoa  the  aaaiatant  conld  poaitiaa 
the  paraplagir  without  obalruction  and 
thaa  atay  urilh  the  flow  of  traffic. 

In  OM  iMt  ■  paraplegic  paaaangar 
was  alkwaad  to  avacuate  the  cabin 
without  assistance.  The  study  reports: 


He  positioned  himself  in  the  aisle  so  that  a 
feet  first  acoot  was  poasible.  Aldiouflh  his 
movements  were  quick,  be  fell  behind  when 
traffic  reslly  began  to  move  and  delayed 
those  beliind  him  about  4 1.  The  obvious 
effort  to  avoid  overrunning  the  paraplegic 
undoubtedly  wai  a  maior  reason  thst  the 
total  delay  was  more  than  2  a. 

Id  at  19. 

The  PAA  notes  in  this  connection  that 
2  seconds  can  mean  the  difference 
between  life  and  death  in  the  aftermath 
of  a  crash  inasmuch  as  evacuation  might 
be  terminated  abruptly  by  an  explosion 
at  any  point  See,  e.g..  "Survival  In 
Emergency  Escape  From  Passenger 
Aircraft."  FAA  Report  AM  70-16, 
October  1970,  at  35-36. 

As  a  result  of  the  studies  and  other 
available  data  and  information,  the  PAA 
has  concluded  that  it  is  more  probable 
than  not  that  persons  with  handicaps 
that  prevent  them  from  performing 
certain  evacuation  functions  would  be 
likely  to  impede  emergency  evacuation 
if  seated  in  an  exit  row.  This  is 
especially  true  in  an  emergency  where 
an  exit  row  occupant  is  responsible  for 
opening  the  exit  The  data  provide 
support  for  the  FAA's  conclusion  that 
rulemaking  is  necessary  to  avoid  the 
establishment  or  continuation  of 
practices  that  are  in  dert)gation  of  the 
safety  of  all  passengers. 

Safety  Under  the  Air  Cairier  Accesa  Act 

The  Air  Carrier  Access  Act  protects 
the  dvil  rights  of  handicapped  persons 
and  clearly  mandates  continued  concern 
for  safety.  Purther,  safety  constituted  an 
important  theme  in  the  legislative 
history.  The  Senate  Report  focused  on 
this  issue  at  several  points.  It  states  that 
the  statute  "does  not  mandate  any 
compromise  of  existing  DOT  or  Federal 
Aviation  (FAA)  safety  regulations."  Sen. 
Rept  99-400.  August  13, 1986,  p.  4.  The 
FAA's  existing  rules  allowing  carriers  to 
establish  their  own  procedures  for 
persons  who  may  need  assistance  in  an 
emergency  evacuation  ({  121.586  of  the 
FAR]  does  not  cover  specifically  the  role 
of  exit  row  seating  in  air  safety. 
Consequently,  the  FAA  now  must 
address  the  issue  directly.  In  drafting 
this  proposed  rule  to  regulate  exit  row 
seating,  the  FAA  has  remained  mindful 
of  both  the  words  of  the  Act  and  the 
expressed  congressional  intent 
regarding  safety  and  civil  rights. 

The  FAA  notes,  for  example,  that  the 
Senate  Report  states  that  it  was 
intended  that  the  certificate  holders  will 
not  "impose  upon  handicapped  travelers 
any  regidations  or  restrictions  unrelated 
to  safety  and  unrelated  to  the  nature 
and  extent  of  any  individual's 
handicap."  Id.  at  4. 


In  a  statement  made  on  the  Senate 
floor,  Senator  Robert  Dole  added 

Our  intent  *  *  *  is  that  lo  long  aa  the 
procedures  of  each  airline  [concerning  the 
transportation  of  handicai^>ed  passengers] 
are  safe  as  detennined  by  the  FAA.  there 
should  l>e  no  restrictions  placed  upon  air 
travel  by  handicapped  persons.  Any 
restrictions  that  the  procedures  may  impose 
must  be  only  for  safety  reasons  found 
necessary  by  the  FAA  *  *  * 

Congressional  Record.  August  15, 1986, 
at  S11785. 

This  proposed  rule  follows  both  the 
letter  and  the  spirit  of  the  Act  and  the 
expressed  congressional  intent 

It  is  clear  that  the  principles 
enunciated  by  the  courts  with  respect  to 
discrimination  under  Section  504  of  the 
Rehabilitation  Act  apply  to  the  Air 
Carrier  Access  Act  llie  legislative 
history  shows  that  the  Congress  passed 
the  Air  Carrier  Access  bill  specifically 
to  close  a  gap  in  the  Rehabilitation  Act 
During  consideration  of  the  Senate  biU, 
S.  2703,  Senator  Dole  stated  specifically 
that  the  purpose  of  the  legislation  is  to 
"overturn  the  recent  Supreme  Court 
decision  in  the  case  of  Paralyzed 
Veterans  of  America  versus  the 
Department  of  Transportation.  This 
case,  which  was  handed  down  by  the 
high  court  in  the  closing  days  of  its 
spring  term,  held  that  section  504  of  the 
Rehabilitation  Act  of  1973  'is  not 
applicable'  to  U.S.  carriers,  except  for 
those  few  small  regional  carriers  who 
receive  direct  Federal  subsidies." 
Congressional  Record.  August  15, 1986, 
at  S11784.  Senator  Alan  Cranston  and 
Senator  Howard  M  Metzenbaum  also 
addressed  this  point  Id.  at  S11787. 

Similarly,  in  discussing  the  Hoiue 
version  of  the  bill,  H.R.  5274, 
Congressman  John  Paul  Hammerschmidt 
stated: 

Unfortunately,  our  efforts  on  behalf  of  the 
handicapped  were  set  back  by  the  recent 
Supreme  Court  decision  in  the  case  of 
Paralyzed  Veterans  of  America  versus  DOT. 
In  that  case,  the  Court  decided  that  the 
Rehabilitation  Act  which  prohibits 
discrimination  against  the  handicapped,  did 
not  apply  to  [unsubsidized]  air  travel  *  *  * 

Congressional  Record.  September  18, 
1986,  at  H7193. 

Congressman  Gary  L  Ackerman 
expressed  similar  intent- 

As  you  iujow,  Mr.  Speaker,  last  summer  I 
introduced  similar  legislation  to  amend  the 
Federal  Aviation  Act  immediately  foUowing 
the  Supreme  Court  rtiling  that  major  airiines 
cannot  be  forced  to  comply  with  the 
Rehabilitation  Act  l>ecause  they  do  not 
receive  direct  Federal  assistance. 

Id,  at  H7194. 

Given  this  recognition  of  the 
Interrelationship  and  the  Congressional 


history  of  the  Air  Carrier  Access  Act 
logic  requires  that  the  standards  set  by 
the  Supreme  Court  in  Southeastern 
Community  College  [Da  vis)  and  in 
Alexander,  regarding  "reasonable 
accommodation"  and  "meaningful 
access,"  apply  to  the  Air  Carrier  Access 
Act  as  well  as  to  section  504  of  the 
Rehabilitation  Act  The  seating 
restriction  is  narrowly  defined,  and  this 
proposed  regulation  would  not 
constitute  a  barrier  to  meaningful  access 
to  air  carrier  transportation. 

In  additioa  the  proposed  rule  is  in 
accord  with  governing  |udicia] 
decisions.  The  Supreme  Court  has  held 
that  nondiscrimination  on  the  basis  of 
handicap  does  not  require  the 
imiwsition  of  undue  financial  and 
administrative  burdens,  nor  does  it 
require  modifications  that  would  result 
in  a  fundamental  alteration  of  the  nature 
of  a  program.  Southeastern  Community 
College  v.  Davis.  442  U.S.  397  (1979): 
American  Public  Transit  v.  Lewis,  665 
F.2d  1272  (D.C  Cir.  1981).  Various  courts 
have  decided  that  either  an  undue 
financial  or  administrative  burden  may 
be  used  as  the  basts  for  refusing  to 
accommodate  in  a  particular  manner. 
Majors  v.  Housing  Authority  of  DeKalb 
County.  652  F.2d  454.  457  (5th  Cir.  1981); 
Rhode  Island  Handicapped  Action 
Committee  v.  Rhode  Island  Public 
Transit  Authority,  548  P.  Supp.  582. 810 
(DJtL  1982),  reversed  in  part  vacated  tn 
part  and  remanded  on  other  grounds, 
718  ¥2d  48a  (l8t  Cir.  1963). 

In  Alexander  v.  Choate,  489  US.  287. 
105  S.Ct  712  (1985),  the  Supreme  Court 
again  examined  the  extent  of 
accommodation  required  for  persons 
with  disabilities,  finding  that  in 
Southeastern  a  balance  was  struck 
between  *two  powerful  but 
countervailing  considerations — the  need 
to  give  effect  to  the  statutory  objectives 
and  the  desire  to  keep  section  504  [of  the 
Rehabilitation  Act]  within  manageable 
bounds."  Alexander,  at  299. 

The  Supreme  Court  concluded  in 
Alexander  that  "The  balance  struck  m 
Davis  [Southeastern]  requires  that  an 
otherwise  qualified  handicapped 
individual  must  be  provided  with 
meaningful  access  to  the  benefit  that  the 
grantee  offers  *  *  *  to  assure 
meaningful  access,  reasonable 
accommodations  in  the  grantee's 
program  or  benefit  may  have  to  be 
made."  (Emphasis  supplied.]  Alexander, 
at  301. 

These  principles  and  section  3  of  the 
Act  require  carriers  to  ensure 
meaningful  access  to  air  transportation 
while  considering  the  potential  safety 
impact  of  seating  policies  that  are 
necessary  to  transporting  passengers 
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(Uy  w  of  laMy. 


with  IIm  nuxlms 
Banning  all 
from  partkwUr  •••ta.  or  r»>|u<itaM  all 
disablad  paraona  to  tit  to  particular 
•aata.  woaid  b«  unlawful  dlacrtataatkin: 
but  the  axchnkn  of  paraooa  witk  cartain 
diaabiiitioa  froa  tha  tMta  oorarsd  by 
the  nila  for  lafttinnta  aafoty  r— aona 
do«t  not  daprtva  t^aao  of  "aiaantnufiil 
aooaaa"  to  atr  camar  tranaportaOoa. 
Exit  row*  pcqvkto  only  a  aaMll  frvctkm 
of  tha  avalUMa  aaatk^  In  the  air  carreer 
fleet.  The  FAA  doaa  not  piu^juaa  to  bar 
any  paraona  froai  asathv  that  doas  naU 
■dveraely  affaot  thair  aaiaty  or  that  of 
othw  paaaanyva.  Purthaiiuuia.  the  raia 
■peciflcaUy  provtdaa  thai  a  parson  wtth 
a  disability  canDot  ba  danlad 
tranaportatkMi  aa  a  raaolt  of  tha  aaiaty 
reatricdooa. 

Row 


Proa  a  aaiaty  atandiwlnt.  a  paraon 
who  aita  in  an  axlt  row  or,  In  caaaa 
whera  thara  la  no  aiale.  In  any  aaat  that 
haa  dlract  iryaaa  to  aa  axM  aiuat  ba  abia 
to  aooomaliah  a  namhar  of  taaka  uadar  a 
variety  ot  oonditiona  witbottt  fiyr'tliiirt 
Theae  Inrhiriar 

Looathtg  Um  Sxit 

In  ordar  to  ba  able  to  locate  the  axlt  In 
an  emafgincy,  tha  paaanngnr  In  an  axlt 
row  most  b«  abis  to  oomprahand  and 
identify  that  he/aha  la  in  auch  a  row. 
Tht  primary  maanaof  such 
compralianaiaa  and  Idaotlflcatlan  la 
aeelng  tha  exit  aa  wail  as  Ita  placarda, 
and  tMju^iiilng  their  itaniflcanoe. 
Althoogh  a  peraon  fwniBar  wtth  one  or 
mors  aircraft  saatliif  oonflgnratloaa 
might  ba  able  to  recopiiie  that  be/sha  Is 
in  an  exit  row  by  muutlug  aaat  raiwa. 
that  flMthod  Is  not  ranaMa.  Seating 
configuratlona  vary  fhmi  oerHflcata 
boMer  to  oertMcata  ho  Mai  and  aren 
fran  ahuafi  to  ah u aft  in  tfia  i 
fMMrt.  P\alBar,  tha  abAlty  to  i 
sealing  uoaflgiatiuiia  ta  not  somalfaiHg 
that  can  be  disoamad  by  ordinary 
meana  of  obaanathiii.  It  woaki  aot  ba 
practioal  to  expect  that  a  oartlflcate 
Koldar  iiilpiiig  aaats  ooald  idsirttfy  a 
person  wMh  that  aMity.  or  be  aara  that 
one  who  dataw  auch  abflily  actnalW  has 
It.  it  baa  baea  sagpealaii  that  special 
briefings  ooald  be  gh^en  to  bUnd  pet  suns 
to  inform  thsB  of  Oaelr  exit  raw 
occupency  and  to  Caaiillarlna  tham  with 
the  door  or  window  nechanlara.  Dortag 
aa  actaai  avaouatkm.  howa*ar.  there  la 
no  guarantee  that  the  neareat  exit  will 
be  oparabla  or  riioald  be  aaad  The 
PAA  s  shidy  of  three  laa^  aoctdanta 
(Rayofl  AM-7t)~l»).  deacrlbad 
prevloMaly  harate.  liitlatiBa  data  on  this 
point.  In  the  Damrar  aoddsnC  the  left 
window  exMs  bacaaia  aaMaable  dae  to 


fire  OB  the  wing.  Debris  btockad  the 
main,  rear  boarding  door.  Ptre  deetroyed 
the  slide  at  the  all  galley  door  aAar 
aboat  ao  persons  aaad  K.  Other 
paaaaogera  then  had  to  famp— a 
sltuatloa  with  special  kaxarda  for  Mind 
and  other  handicapped  passengers.  In 
the  Salt  Lake  Qty  acddeat.  fire  on  the 
left  side  of  the  fuselage  drove  persona 
away  from  the  window  exits  there  to  tha 
right  side  Instead.  In  the  Rome  craah. 
fire  apread  to  the  left  side  of  the  aircraft 
hampering  tha  escape  of  passengers 
froiB  that  side.  Vwrbm.  the  forward 
galley  door  wea  not  used  due  to  fira. 
"Survival  In  BBergency  Bacape  from 
Pasaenger  Ainraft.''  at  11. 12,  ZX.  91.  and 
3S.  Oaarly  all  paeaaf^era  benefit  If  die 
peraooa  seated  In  an  exit  row  can 
determina  qaiddy  whether  Ha  door  or 
window  laMaiiis  operable  or  oondMoaa 
oolsida  sUow  Its  use. 

RsoognJxin^  Coatpnhmiding  tit* 
InatructiooM  for  Ume.  and  Oparatwg  Um 
Exit  Opmniag  Machainam 


I  call  iorlha  abdMy  to 
locate  and  identify  da  ssariianina  sad 
the  range  and  dtfactiaa  of  I 
required  to  aaa  the  i 
affectWaly.  Tbay  raqaira  tm  abliiitf  to 
peroalva  and  andst aland  tha  aocMUy 
available  diracttons  parlalalag  to  aae  of 
tha  ■irhaaJSM  Aacartalnlag  the 
complete  dlrarthwa  ior  ««f«««i'^g  an  axlt 
often  repair  aa  obaar»ation  of  both  dts 
axlt  ItaaU.  arhlch  nuy  have  oa  It  a 
graphic  lUualratton  isganWiig  tha 
diraottoa  of  HMMton  of  the  mechaalaa 
reqalrad  to  open  the  axM.  and  a 
pasaangar  innrsMlton  card  and/ or 
video  tape  praasntatian.  Tbaaa  i 
farther  graphic  iUuatratkHM  of  the 
complete  set  of  acttoaa  rafutrad  lor  i 
of  tha  openloa  ■achaniaai. 

It  should  be  emphaalxed  that  thaaa 
preaentations  rely  on  graphic  displays 
as  weil  as  on  words.  Reliable  oral 
Interpretation  of  the  graphlca  Cor  tha 
beaafil  of  a  blind  paraon  by  another 
passcngar  dapanda  on  the  afallily  of  lbs 
person  attaaptini  to  oamray  Iks 
inhaiuatton.  Thara  aroaU  be  ao 
practical  way  to  tost  Ibis  la  sdvaaoa. 
S^mllariv,  relying  on  anothsr  passangar 
to  translate  instructions  wohU  be 
Impractical  in  the  case  of  persons  wbo 
do  not  speak  the  same  laogoaga.  bi 
addlUoo.  other  passeogera  have  no  legal 
duty  to  ooaray  anch  bdorawttoa  to  a 
handicapped,  niwi  ITii^ati  speaking,  or 
IllMerate  pasaangai.  and  it  woold  not  be 
feealMe  to  re<ialre  them  to  denonatrata 
such  an  ability. 

Further,  many  jiaseiwiQinr  Iniocmatlon 
cards  focus  on  main  handles  of  the  exit 
on  the  Bssumption  that  passengers  will 
be  sble  to  see  or  rend  farther 
Inatructtona  or  find  adfeuct  mechanlaras. 


To  Qlustrata.  at  the  FTight  Attendants 
Recurrent  Training  Coarse,  the  following 
were  noted 

An  ovarwing  window  exit  ga»*  >  *y 
wUl  have  a  handle  aiaried  TaT  or 
"Pull  Down."  but  no  placard  or 
information  concertng  the  other  hand 
grip  which  must  be  located  and  grssped 
at  the  same  time  as  the  movable  handle. 
Both  must  be  grasped  to  enable  the 
paraoo  opening  the  axlt  wuidow  to  okove 
it  oat  of  tha  way  to  prevent  blockage  of 
the  exit 

Certain  operating  mechanisms  sre  aot 
integral  parts  of  the  exit  doors  but  aiay 
be  located  adtacsnl  to  die  exit  door.  Still 
others  have  cover*.  Labeled  with  words 
indicaUog  they  ahoald  be  removed  to 
allow  uae  of  the  aachanian  in  an 
amacvancy. 

Ob  powsi  assliltid  axlt  doors,  la 
addidon  to  the  mechanism  for  opening 
It  Ibsra  aAan  la  an  arming  device 
located  naar  the  openii^  handle.  If 
activated  by  alstaka.  It  will  prevaot  die 
door  fanai  opening  flightod  peraona  can 
dlfhranttate  dils  handle  from  da  door 
nnuhanisna,  which  are  fully  labelled 
No  taalracttona  are  prorided  to 
paaaangars  to  oonnactlon  with  Ihs 
arming  devtoas  bacaass  they  sre 
intended  for  crew  aee  only.  Yet  their 
proximity  to  the  opening  handlea 
presents  s  chance  that  a  person,  who 
cannot  dlscafn  the  difference  between 
the  two  aacbsnIsaM,  bisdverlentty 
ooald  render  the  exit  aeeleea.  Once  this 
oooara.  It  la  not  reversible  withovt  the 
assistance  of  trained  mechanics. 

Several  peraona  have  suggested  that 
the  locatkns  and  types  of  mecfasidsms 
may  pose  problems  for  persons  other 
dian  thoee  with  disabifades.  They 
reooounend  more  detailed  instructions 
on  both  the  paaaenger  evacuation  cards 
and  near  the  emergency  exits.  The  FAA 
Invltea  farther  comment  on  this  issue. 

Amgmuig  Caothtiont 

This  requirement  includes  both 
sensory  and  cognitive  abUides.  The 
primary  sense  involved  is  sight 
Cognitive  abilities  include  ^he  capacity 
to  fudge  danger.  Young  children,  for 
example,  may  lack  the  ability  to  make 
the  required  fudgmeots.  Opening  an  exit 
in  an  emergency  may  Increaae  the 
danger  to  which  all  paaaesgara  are 
expoaed.  If  doing  so  allows  an  external 
fire  or  even  Ha  aaiake  to  enter  the  cabin. 
Danger  to  passanfii  ■  also  can  be 
IncTMaad  If  they  are  aocooraged  to  use 
an  exit  wfaics  "y't  open  onto 
dangeroos  oondidoas.  such  as  fagged 
metaL  Ice.  water,  unexpected  (katanoe 
to  the  ground  or  some  oondidon  which 
might  be  avoided  by  using  another  exit 


it  haa  bean  suggestod  tbat  a  bUnd 
parson  oould  ba  advisad  etaDy  of  a 
sighted  parson's  saessmant  wtthoat 
detogatii^  tha  saisty  of  others.  Tha  FAA 
does  not  agraa  that  this  ofisn  a 
practical  attamadva  to  evrfaidiiig  blind 
people  from  exit  rowa.  Fjierganries  are 
mora  liksly  than  not  to  foster  coo&sIod. 
To  add  a  requirement  Cor  ods  person  to 
asseu  conditions  and  relay  that 
assessment  to  another  before  an 
emergency  exit  can  be  opened,  soldy  to 
provide  that  other  with  ^  right  to  ^  In 
an  exit  row,  woald  be  to  increase 
danger  unascessarOy. 

It  alsa  has  been  suggested  that  a  blind 
peraon  can  assess  the  danger  presented 
by  external  fira  through  die  aenaa  of 
touch.  Hie  argument  la  tiiat  a  biiad 
persoa  could  senae  an  axlemal  fira  by 
feeling  the  inaide  of  die  door.  While  that 
may  be  true  In  some  cases,  this 
argument  is  not  valid  in  the  case  of  fire 
that  la  not  yet  near  enough  to  the 
airplane  or  of  sufficient  Intensity  to 
cause  the  inside  of  the  door  to  bis  warm 
oiough  to  warn  against  opening  the 
door.  Loige.  nodem  aircraft  ara 
extremely  weD-inaulated.  At  30j000  feet 
a  paaaenger  caaaot  feel  the  intanse  cold 
(as  low  ss  -70  degrees  centigrade)  by 
pladag  a  hand  on  the  fuselage. 

In  addition,  this  assertioa  does  aot 
deal  with  lbs  dangers  presented  by 
smoke.  Ragged  mclal.  and  other  hazards 
such  as  those  aaentunad  above.  The 
certificate  holders  train  aeameaiben  to 
"feeT  tha  door  while  looking  out  tha 
window  to  assess  conditiens.  bat  thia 
action  is  designed  to  cause  a  pause  for 
assessment  of  viewed  conditions  befora 
reaching  for  the  exit  operating 
mechanism.  It  is  not  considered  an 
independent  means  of  assesiment 

In  some  doors,  prism  windows  now 
allow  visual  assessment  along  the  full 
length  of  the  aircraft  all  die  way  to  die 
ground  to  detennine  whether  &e  or 
obstaclea  ara  preaent  Clearly,  blind 
persona  cannot  make  such  an 
assessment 

Automatic  slides  fail  from  time  to 
time.  When  thia  happens,  the  person 
neareat  the  exit  most  recognize  that 
manual  deployment  will  be  necessary, 
find  the  manual  deployment  handle,  and 
operate  it  If  this  faila.  it  may  be 
necessary  to  find  and  communicate  the 
need  for  a  totally  difierent  meana  oi 
escape.  Sighting  flashing  door  hghts, 
following  floor  lights,  or  seeing  the  hand 
signals  of  othen  may  be  necesaary  for 
effective  escape  leadership.  While  this 
leadership  may  fall  to  a  passenger 
outside  die  exit  row,  it  v^  do  so  more 
rapidly  if  thoaa  to  the  exit  row  can 
quickly  and  accurately  assess  tha  sUte 
of  that  exit 


Finally.  U  baa  baa 
bbnd  persons  ase  better  aide  to  J 
in  the  dark  and  adaatty  may  be  i 
useful  than  sighted  persons  ia  an 
emeigsncy  evacuatkm.  It  Is  not  osiiain, 
however,  that  in  any  given  crash 
scenario  darioiass  will  be  so  coaplete 
as  to  render  si^  useless.  Crariies 
involving  fira  and  smoke  saay  lead 
ultimately  to  total  ^^rlm^m  to  the  cabin, 
but  data  avaOafale  to  the  FAA  at  this 
time  indicate  that  light  cues  usually  ara 
available.  These  may  come  from  the  fire 
Itselt  airpcvt  or  other  lighting,  red 
emergency  lighte  near  the  doors,  and 
floor  track  tights.  Even  In  dense  smoke, 
an  open  doot  may  appear  shades  lighter 
than  the  balance  of  the  surroundings 
and  draw  passengen  to  safety. 


WhKlhvaShdeCanBeUted 

Safely 

This  indudes  fudging  wfaedier  the 
slide  has  extended,  wither  it 
terminates  in  a  safe  area,  whether  the 
physical  integrity  of  the  sHde  is 
adequate  for  its  ose,  and  whether 
paseeageis  are  accmmilatiag  on  die 
slide  in  such  nombers  as  to  threaten  Its 
Integrity. 

Stowing  ot  Securing  the  Exit  Door 


The  sctton  needed  to  stow  or  i 
the  exit  door  sxpeditionsly  and  sai^ 
varies  widely.  On  power«ssisted  doors, 
no  sqiarate  action  beyopd  tmning  tha 
handle  may  be  requhed.  Removal  of  an 
exit  window,  however,  will  requdre 
maneareiing  a  40-  to  80-poaiid. 
approxiaately  2-  x  S-foot  window  over 
die  adjacent  seat  back  toto  die  row 
behind  the  exit  or  onto  seats  in  the 
balance  of  die  exit  row.  This  lequiies 
strength,  aight  to  ensare  that  others  are 
out  of  harm's  way  of  the  detached 
window,  and  spMldng  ability  to  iasoe 
the  appropriate  ordere  or  warninga  to 
passengen  m  the  wsy. 

In  stowing  dome  thst  swing  outward. 
such  as  those  on  some  Boeing  727 
models,  care  must  be  taken  to  avoid 
failing  out  of  the  airplane.  A  handle  near 
the  door  ia  fmnrided  for  fust  this 
purpose,  and  ite  purpose  is  obvious  to  a 
sighted  person  attaapting  to  open  the 
door.  In  the  passenger  information  cards 
of  one  major  certificate  holder,  diis 
handle  is  visible  in  pictures  of  the  door, 
but  iU  use  is  not  discussed.  This  makes 
it  imlikaly  that  it  woold  ba  revealed  to  a 
blind  person  being  sppriaed  of  the  exit 
opo'sting  instructions  by  s  sifted 
companion.  Such  communication  was 
suggested  by  at  least  one  witness 
^^learing  before  the  adviaory 
coDunittee  as  being  aU  a  Uind  person 
would  need  to  function  aa  ^ectivriy  aa 
a  sighted  person  in  regard  to  opening  an 
emergmcy  exit  safely  and  expeditiowsly. 


A  idaiar  argaasent  ooald  ba  1 
respect  to  passengers  who  cannot  rsad 
lbs  kvgaagBS  hi  which  dM  bistractions 
ara  presented  It  is  die  FAA's  position 
diet  socb  instiBLtioii  or  explanation  by 
another  person  uiustitules  an 
unnecessary  delay  factor  and  simply 
pointo  to  die  need  for  placing  sighted 
persons  in  exit  tows. 

Safely  IMag  the  Exit 

This  indndes  passing  expe<fittousIy 
throng  the  exit  and  sssessing.  selecting, 
and  foHowing  a  safe  path  away  from  the 
exit  A  person  leading  the  way  out  of  an 
exit  in  an  emergency  should  have  the 
agility  to  exit  quickly,  the  strength  to 
assist  odier  passengers,  and  the  ability 
to  avoid  hazards  such  as  water,  jaggtd 
metal,  unexpected  heighte  (such  as 
might  be  caused  by  faded  or  damagrd 
slides),  and  reacue  vehicles  and 
associated  equipment 

Fof lowing  Oral  Directions  or  Hand 
Signals  Prom  a  Crewmetnber 

Dariag  an  mticipated  eracaation, 
suvival  may  depend  on  tiie  ability  of 
persons  to  exit  rows  to  see,  hear,  and 
understand  the  inatractians  isaacd  by 
crewacnsbna.  As  discussed  previoBsly 
herein,  exite  may  becjniwe  inoperable  or 
anavailabte  das  to  fire,  stnichral 
daoiage.  or  dwasge  to  shdes.  fai  soae 
sHuatiwiB,  opening  sa  exit  aiay 
exacerbate  die  danger  by  altowing 
flames  or  smoke  to  rush  into  the  cabin. 
The  potentia]  ior  such  danger  is 
increased  if  persons  to  ttiMe  exit  rows 
cannot  sec  it  or  hear  and  nnderstand 
shouted  directions  and  warnings  from 
crewmembere. 

Odar  Options  far  Exit  Raw  Seating 

In  addition  to  the  proposal  in  this 
NPRM,  die  FAA  considered  a  Dumber  of 
other  options  in  regard  to  exit  row 
seating. 

The  first  of  these  was  the  approach 
originally  proposed  in  Notice  74-25  in 
1974.  Basically,  this  would  have 
prohibited  handicapped  passengers  from 
sitting  to  all  exit  row  seats  except  the 
seat  farthest  from  the  exit  The  FAA  did 
not  select  this  approach  for  the 
foUowing  reasons.  (1)  to  tiie  event  tia 
remaining  aeate  in  the  exit  row  were  not 
aaaigned.  the  sole  passenger  m  that  row 
could  be  a  handicapped  persoa:  (2) 
similariy,  d  the  other  passengen  becana 
incapaciteted.  the  sole  passenger  to  that 
row  could  be  a  handicapped  person:  and 
(3)  even  tf  the  other  pasaiigtrs  were 
able-bodied  a  handicapped  person  ta 
the  exit  row  would  be  more  likely  tfaaa 
an  able-bodied  person  to  cause  soaa 
delay  to  estabhshiog  the  evacnattoa 
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flow,  u  demonatratad  In  the  CAMI 
•tudie*. 

Th«  Moood  «pprTMch  wu  niggMtKl 
bv  ■  rapr«s«ntativ«  of  one  of  tb«  group* 
of  p«nocu  with  dlMbUitlM.  This  callad 
for  only  Um  M«t  adjacant  to  a  window 
exit  to  ba  raaerved  for  only  penona 
capable  of  performing  the  Qeceaaary 
functlooa.  Again,  thla  approach 
praeuppoaed  the  lurvlval  or 
iindiminiahed  capacity  of  the  able- 
bodied  person  during  an  accident  or 
emergency  Landing.  Further,  it  would 
have  allowed  handicapped  persona  to 
•It  In  floor-level  exit  rows.  Thla 
approach  la  not  viable,  given  the 
available  data  on  evacuation  flow. 

The  PAA'i  ob|ectlve  In  thla  propoaal 
la  to  maximize  the  likelihood  for 
■urvival.  In  order  to  do  ao.  It  la 
necesaary  that  only  peraona  capable  of 
performing  the  neceaaary  functiona  be 
aeatad  In  exit  rowa.  to  enhance  the 
ability  of  all  pasaengera  to  evacuate 
aafely.  Peraona  in  exit  rowa  may  have  to 
work  aa  a  team.  In  the  window  exit 
rowa.  for  example,  the  task  of  removing 
the  window  hatch  ordinarily  would  fail 
to  th«  peraon  next  to  the  window  hatch. 
The  window  hatchea  weigh  46  to  80 
pounda  and  muat  be  manuevered  either 
over  the  back  of  the  aeat  to  the  next  row 
or  placad  on  the  aeat  next  to  the 
window  exit  aeat.  In  either  caae.  nearby 
paaaengera  muat  have  the  capacity  to 
recogniia  the  need  for  moving  out  of  the 
way  rapidly  and  have  the  capacity  to  do 
ao.  In  addition,  the  whole  row  of 
paaaengers  muat  be  capable  of 

Crfonnlng  the  neceaaary  functiona 
cauae  the  aeat  adjacent  to  the 
emergency  exit  may  be  unoccupied. 

The  initial  evacuees  alac  may  have  to 
work  at  a  team  on  the  ground.  In  a  high 
wind.  It  nuy  be  neceaaary  for  several 
persona  to  hold  down  a  slide  and  to 
catch  paaaengers  (eapeclally  diaabled 
ones)  and  aaaiat  them  away  from  the 
slide.  The  FAA  'nvlfes  comments, 
however,  on  the  other  options 
considered  as  well  as  any  other  options 
the  agency  may  not  have  considered. 

Other  laMMa 

One  laaue  that  haa  been  raiaed 
concerning  exit  row  aeating  la  whether 
there  should  be  restrictions  on  seating 
persona  who  have  been  conaumlng 
alcohol  In  exit  rows  or  on  serving 
alcohol  to  persona  seated  in  exit  rows. 
Section  I21.a75  of  the  FAR  prohibits  a 
oertiflcate  holder  from  boarding,  or 
aervlng  alcohol  to.  a  passenger  who 
appears  intoxicated.  In  any  event,  thla 
propoaed  rule  would  apply  to  Inebriated 
peraona  )uat  aa  It  appllea  to  any  other 
peraon  who  could  not  be  expected  to 
perform  the  functiona  deacrlbed  herein 
In  an  emergency  exit  row  during  an 


evacuatloa  The  FAA  aeeka  commetit  on 
whether  more  specific  requirements  are 
needed  on  this  subject. 

Another  concern  that  haa  been 
expreaaed  relatea  to  the  queationabie 
need  for  exit  row  aeating  restrictlona.  in 
light  of  the  allegedly  negligible 
probability  that  a  craah  would  occur 
with  a  handicapped  person  aittlng  In  an 
exit  row  The  luggeation  la  that  thla 
limited  chance  should  be  balanced 
against  the  Inconvenience  to  persons 
who  are  removed  from  exit  row  aeata 
assigned  by  mistake  or  inadvertence. 

This  suggestion  overlooks  the  purpose 
of  crashworthiness  rules  such  as 
proposed  herein.  Crashworthineaa  rules 
are  designed  to  deal  with  the  poat-craah 
environment  by  creating  the  greateat 
poaalble  chance  for  survivors  to  escape 
the  aircraft.  Another  example  of  a 
crashworthiness  measure  is  the  use  of 
seatbelta.  Very  rarly  do  passengers 
encounter  turbulence  that  requires 
fastened  seatbelta  during  flight.  It  is 
well-establiahed.  however,  that  a 
fastened  seatbelt  may  be  the  difference 
between  aavlng  and  loaing  a  life. 

The  FAA's  goal  in  this  matter  la  safety 
for  the  maximum  number  of  people 
possible.  It  is  clear  from  the  studies 
diacuaaed  herein  that  any  delay  in 
beginning  the  flow  of  persons  through  an 
exit  works  to  the  detriment  of  all  thoae 
trying  to  ua«  the  exit.  The  FAA  atudiea 
ahow  that  persons  without  handicaps 
are  leaa  likely  to  cauae  auch  delays  than 
are  persona  with  handicaps.  The  studies 
also  ahow  that  a  handicapped  person, 
who  might  cause  a  aubatantlal  delay  at 
the  head  of  an  exit  queue,  can  be 
accommodated  once  the  queue  is 
eatabliahed  and  moving  without 
detriment  to  the  flow  rate  or  to  hia  or 
her  own  eacape  through  an  exit 

The  FAA  aeeks  any  additional  studies 
or  data  concerning  the  laaues  raised  by 
this  rulemaking.  For  example.  FAA  has 
heard  references  to  an  evacuation 
exerciae  the  National  Federation  of  the 
Blind  conducted  In  conjunction  with 
World  Alrwavs  In  1988.  However,  FAA 
has  been  unable  to  obtain  tapes  or  other 
reports  relating  to  that  exerciae. 

RaqutraoMota  for  rompHance  With  the 
Rule 

In  order  to  comply  with  the  propoaed 
regulationa.  certificate  holdera  would 
have  to  develop  procedures  and  revlae 
their  pertinent  handbooka,  for  review 
and  approval  by  the  principal  operations 
Inspectors  fPOIs)  at  the  FAA  Flight 
Standards  District  Offices  that  hold  their 
certiflcatea.  The  procedures  wotild  not 
become  effective  until  final  approval  is 
granted  by  the  Director,  Flight 
Standards  Service  in  Washington. 


To  ensure  that  the  procedures  of  all 
certificate  holders  are  consistent  with 
the  regulations,  explicit  criteria  for  the 
aelection  of  exit  row  occupanta  have 
been  Included  In  the  proposed  rule.  To 
be  approved,  a  certificate  holder's 
procedures  would  have  to  include  the 
criteria  and  address  all  of  the  functions 
enumerated  in  the  proposed  regulations 
as  ones  that  may  fall  to  a  person  in  an 
exit  row. 

The  procedures  also  would  have  to 
include  provisions  by  each  certificate 
holder  to  make  available  at  each  airport 
it  serves  and  at  each  seat  affected  by 
the  proposed  regulations  the  information 
adviaing  the  occupying  passenger  that 
he  or  she  may  be  called  upon  to  perform 
the  enumerated  functions. 

Certificate  holders  also  would  have  to 
include  provisions  for  verifying  the 
appropriateness  of  exit  row  seating 
aaaignments  prior  to  takeoff  and  for 
briefing  passengers  on  the  need  to 
Identify  themselves  and  to  move  out  of 
the  exit  row  If  they  cannot  meet  the 
criteria  or  do  not  wish  to  be  responsible 
for  performing  the  required  functions. 
For  example,  a  procedure  might  consist 
of  a  night  attendant  asking  questions  to 
ensure  that  a  person  seated  in  an  exit 
row  can  hear  and  understand  English. 
The  flight  attendant  would  then  instruct 
the  passenger  briefly  as  to  the 
respoiuibllitles  of  sitting  In  that  seat, 
and  the  person  would  indicate  whether 
he  or  she  felt  capable  of  performing 
those  fimctions.  Any  procedure  that 
ensures  that  the  criteria  are  applied  in  a 
non-diacriminatory  manner  would  be 
acceptable.  The  FAA  Invites  comments 
on  the  best  way  to  accomplish  this. 

Approval  will  be  based  solely  upon 
the  safety  aspects  of  the  certificate 
holders'  procedures.  The  FAA's 
approval  of  procedures  will  not  insulate 
the  certificate  holder,  therefore,  from 
challenges  based  upon  discrimination  or 
other  matters  not  related  to  safety. 

As  with  any  changes  to  Part  121  or 
135,  certificate  holders'  procedures 
would  have  to  provide  for  training,  as 
already  required  by  FAA  regulations  in 
14  CFR  Part  121.  specifically,  ||  121.415. 
"Crewmember  and  dispatcher  training 
requirements":  121.417.  "Crewmember 
emergency  training";  135-295.  "Initial 
and  recurrent  flight  attendant 
crewmember  testing  requirements";  and 
135.319,  "Crewmember  training 
requirements".  Accordingly,  proposed 
ii  121.565  and  135.127  contain  no 
separate  requirement  for  training. 

In  developing  the  foregoing  proposed 
compliance  procedures,  the  FAA 
considered  eliminating  the  requirement 
for  submission  of  the  procedures  to  the 
FAA  for  approval.  The  rationale 
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preatoted  tot  noaaabmteiOB  inchMlK  (1) 
Hm  propoMd  mb  to  wfj  cxpUctt  and 
could  b*  impleBMBled  wMh  BiaiBal 
written  procedures;  (2)  pasaengeis  with 
complaints  baaed  either  on  safety  or 
diacrimfaiation  hare  adeqtiate  recourw 
to  the  FAA  or  the  Office  of  the  Secretary 
of  Transportation,  whether  or  not 
written  procedures  have  been  submitted 
for  approval;  and  (3)  since  die  role  coold 
be  impleuMnted  with  wilniiiwi}  written 
procectures,  there  would  be  Utde  to 
review  and  appiuiwi,  and  the  cost  at 
submieekm  woold  not  be  warranted. 

On  the  other  hand,  the  FAA 
considered  the  foDowing  factorr  (1) 
RepretentatlTes  of  handicapped  groups 
have  expressed  strong  disappro^  of 
the  fact  that  the  proonlares  derrfoped 
by  certificate  holders  under  1 121.586. 
"Authority  to  refuse  transportatioo'*, 
were  submitted  solely  for  review  and 
not  for  approval  by  the  FAA.  A 
compliance  mecfaaaisr:  that  eliBihiates 
even  the  sabmissioD  of  the  procedures 
may  be  considersd  s  step  in  the  wrong 
direction,  regardless  of  die  propeeod 
rule's  increased  levd  of  detaik  (2)  if  die 
procedures  sre  not  subBiittad  for 
approval,  the  FAA  srill  have  to  rely 
solely  on  cosaplaints  to  detaimiue  the 
coiplianos  of  the  certificate  holders;  (3) 
without  ready  access  to  ths  procedores, 
the  FAA  «vill  be  in  a  less  informed 
position,  when  attempting  to  resolve  a 
problem  informally;  and  (4]  there  to  no 
guarantee  that  eadi  certificate  holder 
will  interpret  the  pr(q>osed  rule  La 
exactly  the  same  way. 

The  FAA  welcomes  comments  on  thto 
matter. 

The  requirements  would  be  a[^hcabto 
to  aD  part  135  air  taxi  operators  and 
commercial  operators,  as  well  as  to  Part 
121  domestic  flag,  and  supplemental  air 
carriers  and  commercial  operators  of 
large  aircraft.  The  FAA  considered 
limiting  the  applicability  of  1 13S.127, 
however,  to  alrcrafi  having  a  passenger 
seating  configuration  of  more  dian  19 
passengers. 

Many  small  aircraft  do  not  have 
complicated  assist  mechanisms,  sodi  as 
evacuation  slides,  and  have  fewer  types 
of  doors  and  fewer  passengers  to 
evacuate  in  an  emergency.  It  to 
conceivable  that  ttiese  factors  may 
make  it  less  necessary  to  restrict  exit 
row  seating.  On  the  oiher  hand,  damage 
to  an  aircraft  that  precludes  the  ase  of 
even  one  evacsatioB  route  nuiy  have  a 
greater  impact  in  a  small  aircraft  than  in 
a  large  one.  Furdier.  the  bmited  space 
for  movement  actoally  may  increase  the 
need  for  seating  restrictians.  The  FAA 
invites  commenta  on  the  extent  to  which 
the  proposed  rule  should  af^ly  to  Part 
135  commuter  and  on-demand  air 
carriers  and  commercial  operators. 


CompUanoe  Datas 

As  fwsvioosly  ctiscussed  herein,  the 
Dqiartmant  of  TransportatioB  has 
proposed  a  nda  to  implnsMat  the  Air 
Canier  Access  Act.  to  which  fte  FAA's 
propoaed  exit  row  rule  relates,  it  to  the 
intention  of  the  Department  that  bods 
proposed  ndes.  if  adopted,  becwae 
effective  simultaneous  to  the  extent 
poss&le,  to  avoid  a  hiatus  between  the 
extoting  proce<hwes  of  certificate 
holders,  cancerning  exit  raw  sretinft 
and  the  requirements  sstsMished 
through  amending  Parts  121  and  135. 

While  the  Department  recognizes  Aat 
the  extoting  procedures  oi  ceridficate 
holders  may  have  many  sbortcootngs, 
they  presoitly  constitttte  the  only 
available  mechanism  for  sumitmii^ 
emergency  exit  row  sesting  from  the 
stand^ioiDt  of  safety.  The  FAA  brieves 
that  a  hiatus  would  not  be  in  the  best 
interesU  of  safety  and  that  the  present 
procedures  must  be  used  until  proposed 
S  §  121.585  and  135.127,  if  ad(^>ted. 
become  effective. 

The  Department  also  recognises  that 
both  the  certificate  holders  and  die 
hanchcapped  groups  have  concerns 
regarding  die  tisaing  of  the 
implemratation.  1^  certificate  holders' 
concerns  relate  to  the  length  of  time  that 
it  would  take  to  train  their  persoond 
before  the  provisions  ot  both  rales 
beoome  fully  effective.  The  handicapped 
groups,  particulaiiy  with  respect  to  Pari 
382.  are  concerned  that  there  be  no 
needless  delays  in  die  im|dementatiflai 
of  the  provisiotts.  The  tosoe  of  the  timing 
of  the  effective  dates  for  both  rules  will 
be  resolved  on  the  basis  of  comments 
received  on  this  proposal 

Regulatary  Evahiatkm  Summary 

Analysis  of  Benefits  and  Costs 

The  FAA  has  estimated  the  costs  and 
benefits  associated  with  this  proposed 
rule  by  analyzing  it  sectioB  by  section. 

lids  pn^Kisal  would  replace  the 
industry's  inconsUtent  policies  and 
inconstant  practices  with  a  unifonnly 
applicable  rule.  The  proposed  rule 
provides  a  comprehensive  set  of 
procedures,  based  on  explicit  criteria, 
that  can  be  carried  out  with  only 
minimal  training  cost  Changes  to  the 
appropriate  parts  of  the  crewmembers' 
manuals  and  appropriate  segments  of 
airlines'  training  programs  are  made 
periodically  as  a  matter  of  routine.  The 
provisions  of  thto  prc^msal  would  be 
incorporated  routiiiely  into  those 
manuals  and  training  prograsas  at  littto 
additional  cost.  Factors  such  aa  an 
accelerated  training  schedule,  if  used, 
could  result,  however,  in  some 
additional  training  costs.  Presoitly.  the 


FAA  dees  not  amidpets  dito  will  be 


The  requirement  for  passengers  to 
comply  with  instracttons,  or  be  sab^ 
to  dental  of  trnnaperletton  at  the 
discretion  of  the  certificate  bolder, 
would  impose  no  coot  becsaee  soeh  s 
reqairement  to  presently  industry 
practice  reflecting  section  8Q2(j)  of  the 
Federal  Avtotioa  Act  of  1868  (40  U.S.C 
1472(j)}. 

The  requirement  that  certificate 
holders  make  avBilaUe,  at  eecfa  seat 
affected,  information  advising  the 
occapent  of  the  fnnctions  he  or  she 
mi^t  be  called  apon  to  pertom  in  an 
emergency  and  the  requirement  that 
passenger  information  cartis  be 
presented  in  multiple  langnages  wouM 
cost,  at  maxinHQB,  approximatriy 
$3iaOOO  for  aD  potenttoDy  affected  seats 
under  the  proposed  spplicabilTty  in  both 
Part  1^  and  Part  135.  'The  maximnm 
approximate  cost  per  sircrafi  would 
range  from  $20  to  $80  for  Part  135 
commuters  with  more  than  19  seats  and 
airplanes  operating  under  Part  121.  The 
maximnm  approximate  cost  per  sircrafi 
for  Part  135  commuters  with  19  or  fewer 
seats  and  for  air  taxto  would  average  S5. 

lie  cost  of  making  copies  of  the 
criteria  available  at  airports  would  be 
negligible.  The  Incremental  cost  of 
printing  the  procedures  and  making 
diem  available  at  each  airport  would 
range  from  less  than  flOO  to  probably  no 
more  than  $1,000  per  year  for  each  Part 
121  operator  and  Part  136  commuter 
operator,  depending  on  the  number  of 
airports  each  operator  serves.  Air  taxi 
operators  likely  would  incur  only  the 
negligible  costo  of  using  s  copying 
machine  tr  copy  the  criteria. 

The  requirement  for  verificatian  of 
appropriately  occupied  affected  seats 
prior  to  closiiig  all  passenger  entry  doors 
preparatory  to  taxi  w  pushback  would 
be  acGompUahed  during  the  onrcntly- 
required  baggage  stowage  check  with  no 
delay  of  flight  or  incremental  coat. 

The  required  inclusions  ia  the 
passenger  briefings  are  minimal 
expansions  and  would  be  accoaipHriied 
at  no  cost 

Accommodating  a  passsngw  being 
relocsted  from  aa  exit  row  seat  when 
non-exit  row  seats  are  fully  booked 
would  involve  no  cost  That  person 
would  not  be  denied  transportatioa  nor 
would  any  cost  result  from  moving 
another  passenger,  who  U  willing  and 
able  to  assume  the  evacuation  functions 
that  may  be  required,  into  an  exit  row 
seat 

The  certificate  holder's  snbmission  of 
procedures  to  the  FAA  would  involve  s 
neghgiUe  athnintotrattve  cost  for  the 
transaction. 
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Sli)C«  no  pcMcngar  wouJd  b«  denied 
tranaportation.  thera  would  b«  no  loaa  of 
revenue. 

The  potential  benefita  that  would  b« 
derived  from  thla  propoeed  rule  are 
iubetantial.  The  FAA  eatlmalea  the 
potential  beneflta  baaed  on  a  broad 
body  of  Infonnation  which  la  diacuaaed 
In  detail  elaewhera  In  thla  NPRM.  Of 
particular  Import  la  the  Information 
contained  in  a  itudy  completed  in 
October  1970  by  the  FAA  §  Office  of 
Aviation  Medicine,  entitled  "Survival  in 
Emergency  Eacape  from  Paaaenger 
Aircrmft"  (Report  No.  AM-70-ie).  which 
concluded  that  In  aircraA  aoddenta  in 
which  deoalarative  foroea  do  not  reault 
in  maaalve  cablo  deatructioo  and 
overwhelming  trauma  to  paaaengero. 
Burvlval  ia  determined  largely  by  the 
ability  of  the  uninfured  paaaenger  to 
moke  hie  or  her  way  from  a  aeat  to  an 
exit  within  time  llmlta  Impoaed  by  the 
thermotoxic  environment.  Seconda  con 
mean  the  difference  between  life  and 
death  in  the  aftermath  of  a  craah 
Inaamucfa  aa  evacuation  might  be 
terminated  abruptly  by  an  exploaion  at 
any  point. 

The  raaaoa  for  thla  propoaed 
rulemaking  la  a  concern  for  potential 
derogation  of  aafety  Any  eftort  to 
calculate  monetary  valuea  for  expected 
aeved  Uvea  would  be  epecuLativa.  aince 
there  la  no  hiatnrical  b«ae  from  which  to 
derive  valid  eatlmatea.  Nevertfaeleaa,  the 
FAA  eatlmatea  that  the  propoeed  rulea 
would  account  for  a  benefit  of 
aubatontlal  number*  of  Uvea  aaved  aa 
oontraated  with  potential  looa  of  life  in 
the  abeeooe  of  auch  regulatlono. 

It  la  obvioua  that  the  preventkn  of 
only  one  life  loat  in  an  accident  would 
alone  more  than  pay  for  the  coot  of  thla 
propoaed  rale.  The  data  dearly  indicate 
that  the  propoeed  rule  would  be  fuatlfled 
on  a  benaflt-to-coat  baais.  Each 
propoeed  aectlon  in  Part  121  and  Part 
136  la  Identlfled  and  explained  In  the 
detailed  aection-by-«ectlon  analyaia 
contained  In  the  full  Regulatory 
Evaluation  placed  in  the  docket 

RaguJatory  Flexibility  Omtannination 

Since  there  would  be  only  negJUglble 
coet  eaeociatad  with  thia  rule  for  an 
operator,  the  FAA  hea  determined  that 
the  propoeaJ  would  not  have  a 
algnlflcant  eooooraic  impact  poeitive  or 
nepathre.  on  ■  aubatantial  number  of 
amall  entitiea. 

rhode  Impact  Statement 

Stooe  thia  propoeed  rule  would  affect 
only  Pari  121  and  Pari  136  certiflcale 
ho4den  refanhng  aeetlng  ol  paoaengera 
In  exit  rowa.  the  FAA  haa  determined 
that  the  propoeed  regulation  would  not 
have  an  Impact  on  International  trade 


FaderoUom  ImpUcatkxM 

The  regulationa  propoaed  herein 
would  not  have  aubatantial  direct  effects 
on  the  atatee,  on  the  ralationahip 
between  the  national  government  and 
the  atatea.  or  on  the  diatribution  of 
power  and  reaponal  bill  ilea  among  the 
vadoua  levela  of  government.  Thua.  In 
accordance  with  Executive  Order  12(n.Z 
It  la  determined  thai  auch  a  regulation 
doea  not  have  federaliam  impUcationa 
warranting  the  preparation  of  a 
Federaliam  Aaaesament. 

Coodueian 

For  the  reaaona  diacuaaed  In  the 
preamble  and  baaed  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analyaia.  the  FAA  haa  determined  that 
thia  propoaed  regulation  la  not  ma|or 
under  Executive  Order  12291  and 
certiflea  tha*  thia  rule.  If  promulgated, 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  amall  entitiea 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  Thla  proposal  Is 
considered  signiflcant  under  Department 
of  Transportation  Regulatory  Policiea 
and  Procedures  (44  FR  11034:  February 
28, 1079).  An  Initial  regulatory 
svaJuation  of  the  proposal.  Including  a 
Regulatory  Flexibility  Determination 
and  Trade  Impact  Analysis,  has  been 
placed  in  the  regulatory  docket  A  oopy 
may  be  obtained  by  contacting  the 
person  Identified  under  "FOR  FURTHER 
INFORMATION  COfJTACT.- 

UstofSaMKts 

14  CFR  Part  121 

Transportation.  Air  safety,  Safety, 
Aviation  safety.  Air  transportstioa  Air 
carriers.  Airplanes,  Aircrofl, 
Handicapped. 

14  CFR  Part  135 

Transportstioa  Air  safety.  Safety. 
Aviation  safety.  Air  troxuportstion.  Air 
carriers.  Airplanes,  Aircraft 
Handicapped. 

The  Propoool 

Accordingly,  the  FAA  proposes  to 
smend  Ports  121  and  138  of  the  Federal 
Aviation  Regulations  (14  (7R  Parts  121 
and  138)  as  follows: 

PAfTT  121-<X»mFICATK>N  AND 
OPCRAnONSc  DOMCmC.  RJUI.  AND 
SUmfltprTALAIR  CAfVaCnS  AND 
COMMERCIAL  OPERATOflS  OF 
LAMIC  AMCiurr 

1.  The  suthority  dUtion  for  14  CFR 
Peri  121  continues  to  read  ss  follows; 


Aelkarilr  «B  U.S.C  13»4(a).  1356. 1366. 
1337. 1401, 1421-143a  1472. 14«6,  and  1502:  48 
use  10e(j)  (Revised.  Pub.  L  97-440,  January 
U.1883). 

2.  New  i  121.586  Is  added  to  read  as 
follows: 


i121.5M    Exilrewi 

(a)  Each  certificate  holder  shall 
determine,  to  the  extent  necessary  to 
perform  the  appUcable  functiona  of 
paragraph  (d)  of  this  section,  the 
suitobihty  of  each  person  It  permits  to 
occupy  s  seat  in  a  row  of  seats  that 
provides  the  most  direct  access  to  an 
exit  (Induding  all  of  the  seats  in  the  row 
from  the  fuselage  to  the  first  aisle 
Inboard  of  the  exit  or.  in  cases  where 
there  Is  no  aisle,  in  any  seat  that  has 
direct  access  to  an  exit),  in  accordance 
with  this  sectioa  These  determinations 
shall  be  made  in  a  oon-discriminatory 
manner  consistent  with  the 
requirements  of  this  section,  by  persons 
designated  in  the  certificate  holder's 
required  operations  manual. 

(h)  No  certificate  holder  may  seat  a 
person  In  s  seat  covered  by  this  section 
if  the  certlflcate  holder  determines  that 
the  person  would  likely  be  unable  to 
perform  one  or  more  of  the  applicable 
functions  in  paragraph  (d)  of  this  section 
because— 

(1)  The  person  lacks  suffldent 
mobility,  strength,  or  dexterity  in  both 
srms  and  hands,  and  both  legs,  to  reach 
upward,  sideways,  and  downward  to 
the  location  of  door  and  exit-slide 
operating  mechanisms;  to  grasp  and 
push.  puU.  turn,  or  otherwise  manipulate 
those  mechanisms;  to  push,  shove.  pulL 
or  otherwise  open  doors:  to  lift  out  hold, 
deposit  on  nearby  seats,  or  maneuver 
over  the  seatbacks  to  the  next  row 
objects  the  size  and  weight  of  over-wing 
window  exit  doore:  to  remove 
obstructions  of  similar  size  and  weight; 
to  reach  the  exit  expeditiously;  to 
maintain  balance  while  removing 
obstructions;  to  exit  expeditiously;  to 
stabilize  an  escape  slide  after 
deployment  end  to  sssist  othera  in 
getting  off  an  escape  slide; 

(2)  The  person  lacks  sufficient 
cognitive  capadty  to  perform  one  or 
mora  of  those  functions  without  the 
assistance  of  an  adult  companion, 
parent  or  other  relative; 

(3)  The  person  lacks  the  sbility  to  read 
and  understand  liutructions  related  to 
emergency  evacuation  provided  by  the 
certificate  holder  in  printed, 
handwritten,  or  graphic  form: 

(4)  The  person  lacks  suffident  visual 
capadty  to  perform  one  or  more  of  the 
applicable  functions  In  paragraph  (d)  of 
thla  section  without  the  assistance  of 


visual  aids  beyond  contact  lenses  or 
eyeglasses; 

(5)  The  person  lacks  suffident  aural 
capacity  to  hear  and  understand 
Instructions  shouted  by  flight 
attendants,  without  assistance  beyond  a 
hearing  aid,  and  the  ability  to 
understand  the  language  spoken  by  the 
flight  attendants; 

(6)  The  person  lacks  the  ability 
adequately  to  impart  information  orally 
to  other  passengers;  or 

(7)  The  person  has: 

(i)  A  condition  or  responsibilities, 
such  as  caring  for  smaU  children,  that 
might  be  likely  to  prevent  the  person 
from  performing  one  or  more  of  the 
appUcable  functions  listed  in  paragraph 
(d)  of  this  section;  or 

(ii)  A  condition  that  might  be  likely  to 
cause  the  person  harm  if  he  or  she 
performs  one  or  more  of  the  applicable 
functions  or  result  in  harm  that  would 
prevent  the  person  from  performing  one 
or  more  of  the  appUcable  functions 
listed  in  paragraph  (d)  of  this  section. 

(c)  Each  passenger  shaU  comply  with 
instructions  given  by  a  crewmember  or 
other  authorized  employee  of  the 
certificate  holder,  implementing  exit  row 
seating  restrictions  established  in 
accordance  with  this  section. 

(d)  Each  certificate  holder  shall 
include  on  passenger  information  cards, 
presented  In  the  languages  used  by  the 
certificate  holder  for  passenger 
information  cards,  at  each  seat  affected 
by  this  section,  the  foUowing 
information:  In  the  event  of  an 
emergency  in  which  a  crewmember  is 
not  avaUable  to  assist  passengers 
occupying  an  exit  row  seat  (or  any  seat 
that  has  direct  access  to  an  exit)  may  be 
called  upon  to  perform  the  foUowing 
functions: 

(1)  Locate  the  exit 

(2)  Recognize  the  exit  opening 
mechanism; 

(3)  Comprehend  the  instructions  for 
operating  the  exit; 

(4)  Operate  the  exit 

(5)  Assess  whether  opening  the  exit 
wiU  increase  the  hazards  to  which 
passengers  may  be  exposed; 

(6)  FoUowed  oral  directions  and  hand 
signals  given  by  a  crewmember 

(7)  Stow  or  secure  the  exit  door  so 
that  It  wiU  not  impede  use  of  the  exit 

(8)  Assess  the  condition  of  an  escape 
slide,  activate  the  sUde,  and  stabUize  the 
slide  after  deployment  to  assist  others  in 
getting  off  the  sUde; 

(9)  Pass  expeditiously  throu^  the 
exit  and 

(10)  Assess,  select  and  fbUow  a  safe 
path  away  from  the  exit 

(e)  Each  certificate  holder  shall 
Include,  on  passenger  information  cards 
at  all  seats  affected  by  this  section,  the 


criteria  set  forth  In  paragraph  (b)  of  this 
section,  presented  in  the  languages  used 
by  the  certificate  holder  for  passenger 
Information  cards. 

(f)  Eadi  certificate  holder  shaU  make 
available  for  inspection  by  the  public  at 
all  passenger  loading  gates  and  ticket 
countere  at  each  airport  where  it 
conducts  passenger  operations,  written 
procedures  established  for  making 
determinations  in  regard  to  exit  row 
seating. 

(g)  No  certificate  holder  shaU  allow  aU 
passenger  entry  doors  to  be  dosed  in 
preparation  for  taxi  or  pushback  unless 
at  least  one  required  crewmember  has 
verified  that  each  occupied  seat  affected 
by  this  section  is  occupied  by  a  person 
the  crewmember  determines  is  likely  to 
be  able  to  perform  the  appUcable 
functions  in  paragraph  (d)  of  this 
section. 

(h)  Each  certificate  holder  shaU 
include  in  its  passenger  briefings  a 
reference  to  the  passenger  infonnation 
cards,  required  by  paragraphs  (d)  and 
(e),  the  criteria  set  forth  in  paragraph 
(b),  and  the  functions  set  forth  in 
paragraph  (d)  of  this  section. 

(i)  Each  certificate  holder  shell 
include  in  the  briefings  and  in  the 
written  criteria  a  request  that  a 
passenger  identify  himself  or  herself  to 
aUow  reseating  if  he  or  she — 

(1)  Caimot  meet  the  criteria  set  forth 
in  paragraph  (b)  of  tiiis  section; 

(2)  Has  a  nondiscemible  condition 
that  will  prevent  him  or  her  from 
performing  the  appUcable  functions 
Usted  in  paragraph  (d)  of  this  section; 

(3)  May  suffer  bodily  harm  as  the 
result  of  performing  one  or  more  of  those 
functions;  or, 

(4)  Does  not  wish  to  perform  those 
functions.  A  certificate  holder  shall  not 
require  the  passenger  to  disdose  his  or 
her  reason  for  needing  reseating. 

(j)  Each  certificate  holder  shall 
expeditiously  honor  a  passenger's 
request  to  be  relocated  to  a  seat  not 
affected  by  this  section. 

(k)  In  the  event  a  certificate  holder 
determines  in  accordance  with  this 
section  that  a  passenger  assigned  to  an 
exit  row  seat  Is  not  likely  to  be  able  to 
perform  the  functions  described  in 
paragraph  (d)  of  this  section,  or  a 
passenger  requests  a  non-exit  row  seat 
the  certificate  holder  shaU  relocate  the 
passenger  to  a  non-exit  row  seat 

(1)  In  the  event  of  fuU  booking  in  the 
non-exit  row  seats,  the  certificate  holder 
shall  move  a  passenger,  if  necessary  to 
accommodate  a  passenger  being 
relocated  from  an  exit  row  seat  who  is 
willing  and  able  to  assume  the 
evacuation  functions  that  may  be 
required,  to  an  emergency  exit  row  seat 
Peraons  being  moved  out  of  an 


emeigency  exit  row  seat  shaU  not  be 
denied  transportation. 

(m)  A  certificate  holder  may  deny 
transportation  or  exit  row  seating  to  any 
passenger  who  refuses  to  comply  with 
instructions  given  by  a  crewmember  or 
other  author^ed  employee  of  the 
certificate  holder,  implementing  exit  row 
seating  restrictions  established  in 
accordance  with  this  section. 

(n)  In  order  to  comply  with  this 
section, 

(1)  Certificate  holders  shall  develop 
procedures  that 

(i)  Indude  the  criteria  enumerated  in 
paragraph  (b)  of  this  section; 

(ii)  Address  aU  of  the  functions 
enumerated  in  ptiragraph  (d)  of  this 
section; 

(iii)  Provide  for  airport  information, 
passenger  information  cards, 
crewmember  verification  of  appropriate 
seating  in  exit  rows,  passenger  briefings, 
seat  assignments,  and  denial  of 
transportation  as  set  forth  in  paragraphs 
(e)  through  (i)  and  (o)  of  this  section: 

(2)  Certificate  holders  shaU  submit 
their  procedures  for  preliminary  review 
and  approval  to  the  prindpal  operations 
inspedors  assigned  to  them  at  the  FAA 
FUght  Standards  Distiict  Offices  that 
hold  their  certificates. 

(0)  Certicate  holders  shall: 

(1)  Deny  transportation  only  on  the 
basis  of  refusal  to  comply  with 
instructions  as  set  forth  in  paragraph  (c) 
of  this  section;  and 

(2)  Assign  seats  prior  to  boarding 
consistent  with  the  criteria  in  paragraph 
(b)  and  the  functions  in  paragraph  fd)  of 
this  section,  to  the  maximum  extent 
feasible. 

(p)  The  procedures  required  by 
paragraph  (m)  of  this  section  wiU  not 
become  effective  until  final  approval  is 
granted  by  the  Diredor,  Flight 
Standards  Service,  Washingtoa  DC 
Approval  wiU  be  based  solely  upon  the 
safety  aspects  of  the  certificate  holders' 
procedures. 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

3.  The  authority  dtation  for  Part  135 
continues  to  read  as  foUows: 

Authority:  4«  U.S.C.  1354(a).  1355(a),  1421 
through  1431,  and  1502;  48  US.C.  106(g] 
(Revised  Pub.  L  97-446.  January  12. 1983) 

4.  New  i  135.127  is  added  to  read  as 
foUows: 


S13S.127    Exit  row  I 

(a)  Each  certificate  holder  shall 
determine,  to  the  extent  necessary  to 
perform  the  appUcable  functions  of 
paragraph  (d)  of  this  section,  the 
suitabihty  of  each  person  it  permits  to 
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occufw  a  aaai  to  •  row  of  aaat*  tkmi 
provide*  th«  most  tiUrsct  ■oo«M  to  an 
exit  (tnchidUM  all  of  lh«  Msta  la  tka  mw 
from  the  NiMlaf  to  tit*  RniaiaU 
Inboaxd  af  tiaa  exit  or.  tn  raaaa  wbara 
than  la  ao  aiaia.  la  aojr  aaat  IImI  kaa 
dlr«ct  aooaaa  to  an  exit),  in  aooordaiioa 
with  thia  aactkm.  Thaaa  dalaraaiaatkna 
•hall  b«  mada  In  a  ooa-diacrlailiuitory 
manner  conaialaat  with  tba 
raqutremanta  of  thla  aaction.  by  panoaa 
designated  In  the  certificate  bolder  • 
required  oparatlooal  manital- 

(d)  No  certificate  holder  mM^  aeat  a 
person  In  a  seat  covered  by  thla  aaction 
if  the  certificate  holdar  determines  'hat 
the  person  would  tlkalv  b«  unable  to 
perform  ana  or  more  of  the  appticable 
functions  tn  paragraph  (d)  of  tnla  section 
because — 

(1)  The  person  lacks  sufficient 
mobility,  strength,  or  daxterttjr  In  both 
arma  and  hancu.  and  both  lags,  to  reach 
apward.  sioaways,  aod  downward  to 
the  location  of  door  and  exit-ahde 
oparatini  nMKBaBlsBis.  to  grasp  and 
puah.  pot  turn,  or  otherwise  manlpolats 
those  ■acihartaina:  (o  pash.  shore,  pidl. 
or  otiiarwlaa  opan  doors:  to  Hft  oat  hold, 
dapoait  am  aaat<>y  seats,  ar  aaanawrer 
over  Ilia  saaibadka  to  Hm  next  row 
oblada  IIm  slaa  aod  weight  of  orar-wing 
window  exit  doors;  la  rsaMnre 
obatnictlons  at  stallar  stea  and  weight 
to  reach  Hm  exit  axpadittattahr  to 
maintain  balance  arfaile  raaaovtag 
obatmcttoaa:  to  exit  axpadHiu— <y.  to 
itablUze  an  escape  shds  aflar 
deplo}'»ent  and  to  aasM  otban  ta 
pettliM  off  an  aacapa  sUdo: 

(Z)  Tba  pacwa  lacks  saffkient 
cognithra  capMiMy  to  parfcam  tms  or 
more  of  those  functions  without  tiia 
asaistanos  of  aa  adull  oompanioa. 
parent  or  othar  rakittva; 

(3)  Tha  parson  lacks  the  abUity  to  read 
and  undenrtaod  Ittatnmltons  ralatad  to 
enwrgsacy  evaooatton  prootded  by  the 
certtfkato  hafalar  ta  prtatad. 
handwrtttatt.  or  graphic  foroi: 

(4)  The  person  lacks  sofflctaal  vtauai 
capacity  to  perform  one  or  mors  of  the 
appLtoaUa  fMdtoaa  to  pw^rapli  [d)  at 
this  seottoa  wMawt  Hm  asallaarTB  of 
vtaual  sids  beyond  oontact  lensea  or 
eyeglasaei. 

(5)  The  person  lacks  sofRcient  sural 
capacity  to  hear  and  imdarstaad 
Instrucstoas  sboutad  by  fU^I 
atteadaata.  withoat  aaststanoa  beyond  a 
hearlag  aid.  and  the  ability  to 
understand  the  language  tpoknn  by  the 
flight  attendanU. 

(0|  The  person  lacks  Hm  aMlty 
adequate^  to  feapart  tolonaatiaa  orally 
to  o<kar  paaaaagers;  or. 

(7)  The  panoa  has: 


migfat  be  Uka^y  to  pcavant  tha  | 

appltoaUa  fcanoHi—  hatad  to  parayapk 
(d)  of  this  section:  or 

(Ml  A  oaodlttoa  that  oil^  be  bkaly  to 
caiMa  tha  parsoa  ham  tf  ha  or  ahm 
perfionaa  oaa  or  aora  al  the  appMoabla 
functions  or  raaait  to  ham  that  wookl 
prevent  tha  parsoa  traaa  patsomiog  ana 
or  mora  of  the  a^ltoaUa  fuaottoos 
listed  to  paragraph  (d)  ol  tUs  sacttoa. 

(c)  Eacn  pasaenger  shall  comply  with 
tostnictkns  glvaa  oy  a  uewi— laoar  or 
other  aathorixad  eamtoyee  of  the 
cartificato  holder,  taptemanring  exit  row 
•eating  reatrlcttons  estabUahad  in 
acoorMooa  with  this  sectton. 

(d)  Bach  osrlificato  holdar  shall 
induda  on  paasaogar  Infofatton  cards, 
presented  to  the  langaagas  used  by  the 
certificate  hoidar  (or  pssssnyir 
information  cards,  st  each  seat  aSsctod 
by  this  aacttoa.  Iks  ioHowh^ 
informattoo:  la  tha  avaat  of  as 
emargaacy  to  which  a  crewmanoar  is 
not  Bvsilabto  to  asatot  pasaeagsrs 
occiDytna  an  exit  row  seat  (or  any  seat 
that  has  ^raot  aooeas  to  an  axM)  may  be 
called  upon  to  paifaiBi  tha  foflowtag 
fuoctiooa: 

(l)Looata  tha  exit 

(2)  Racogaias  Iks  axit  opantog 


(1)  A  noadlttoa  or  nasponsibilttiaa. 
ch  aa  cahag  for  amall  chiMron.  that 


chiMron.' 


(3)  Comprahaad  tha  tastracttoos  far 
opaiattog  thaaxlt: 

(4)  Operato  tha  asdt 

(sj  Assssi  wkathar  Bpsah^  ths  exit 
wiM  Incraaaa  tha  hasaids  to  which 
passeogsrs  asay  be  mspomaik 

(•J  FoUow  oral  dlracttana  and  hand 
signals  gisaa  by  a  aewmaaAar 

(7)  Slow  or  aaoars  the  toM  door  so 
that  it  wlU  not  Impede  use  of  tha  axit 

(at  Assaas  tha  ooadltioa  of  aa  aacape 
•Ikla.  acthrato  tka  alida.  and  stabittia  Iks 
•Ikto  aHm  daptoymsat  to  aaaist  othars  to 
getting  off  tha  slUa: 

(W)  Paas  axpadittoasly  throagh  tha 
exit  snd 

(10(  Asisii.  saiaot  aad  foUow  a  safe 
path  away  from  tha  axit 

(e)  Bach  oartifloato  hoUar  shall 
inciuda.  on  pasaasigar  toformattoe  cards 
St  all  seats  aflactod  by  Ihto  saottoa.  Iks 
critoria  set  farth  ta  par^raph  {h)  of  tUs 
•ectioa  prsssatod  la  tha  tonga agas  \ 
by  the  oaitifinto  holdar  for  pasaaag 
Inforaiatton  cards. 

(f)  Each  oartiOoato  haUsr  i 
avBilabla  tor  taspsotioa  by  tha  poblk:  at 
all  pssss^sr  loadta^  gatoa  aad  tkkat 
oowiters  at  each  ton»rt  arhare  tt 
coadaoto  pssiwigg  oparatuaa.  wiittaa 
prooaduras  aatoUtokod  far  toaklng 
dslarmtosttoai  to  ragard  to  axit  laav 
•eating. 

tgj  No  certlfioato  hoktor  sUU  aitow  aU 
paaaangsr  eaA7  doors  tobackMad  to 
preparatioa  for  taxi  or  { 


at  leaat  < 

verified  that  each  occupied  seat  afiacted 

by  thto  sadtoa  Is  ocoaptod  by  a  parson 

the  crewombar  dotonatoes  is  likely  to 

be  able  to  parfam  the  appHcabla 

fawottana  to  parapaph  (d)  of  this 

section. 

(h|  Bach  oartiflcate  holder  shaH 
include  In  Its  passenger  briefings  a 
reference  to  the  paaaengor  Infamatioo 
carda  fw|ah«d  by  parapvphs  (d)  and 
(e).  the  criteria  set  forth  to  paragraph 
(b).  and  the  functiotts  se4  forth  in 
paragraph  (d)  of  this  section. 

(i)  Each  certlfkate  bolder  shall 
inclode  to  the  briefings  and  in  the 
written  uiteria  a  reqoest  that  s 
passenger  identify  himself  or  herself  to 
allow  reseating  If  he  or  she — 

(1)  Cannot  meet  the  criteria  set  forth 
in  paragraph  (b)  of  this  section: 

{t)  Has  a  nondiscernftde  condition 
that  wit]  prerent  him  or  her  from 
performing  the  appUcable  functions 
listed  tn  paragraph  (d)  of  this  sectton: 

(3)  May  suffer  bodily  harm  as  the 
result  of  performing  one  or  more  of  those 
functlonr.  or 

14]  Does  not  wish  to  petfarm  those 
functions.  A  certlfkxte  hokler  shall  not 
require  the  passenger  to  disclose  his  or 
h»T  raason  for  oaeding  raaeatigg. 

U)  Each  certificate  bolder  shall 
expaditloasly  ha:ior  a  pasaenger' s 
request  to  be  relocated  to  a  saat  not 
affected  by  this  sectloiL 

(k)  In  the  event  a  oertificato  holder 
determines  to  accordanos  with  this 
section  that  a  passenger  assigned  to  an 
exit  row  seat  U  not  luely  to  be  able  to 
perform  the  functions  described  to 
paragraph  (d)  of  this  section,  or  a 
passenger  requests  a  aon-exlt  row  seat 
the  certificate  holder  shaB  relocate  the 
passenger  to  s  non-exit  row  seat 

(1)  In  the  event  of  full  booking  in  tha 
non-exit  row  seats,  tha  certificato  holder 
shall  move  a  passengnr.  if  aeoassary  to 
accommodate  a  passenger  being 
relocated  from  an  axit  row  seat  who  is 
wilitog  aad  able  to  assame  the 
evacuatloa  functtona  that  may  be 
required,  to  an  aaiarBeacy  exit  row  aeat 
I>Brsons  batog  aovaa  oat  of  aa 
emergency  axil  row  seat  shall  not  be 
denied  tranaportattoo. 

(m)  A  certificate  bolder  atay  deny 
traaspartatkm  or  axil  row  swatiag  to  any 
psissngnr  who  refuses  to  coa^>(y  with 
laatructtoas  giren  by  a  crewaMaber  or 
other  authorized  employae  of  the 
ceriifioato  koktor.  Iflsnienttog  exit  row 
seating  restrictions  estoblisbed  to 
aooordanoe  arith  this  sackon 

(n)  In  order  to  ooaply  with  this 
section. 

(1)  Cartifioate  boklars  shall  dsvalop 
procedaras  that 


(1)  Include  the  criteria  enumerated  In 
paragraph  (b)  of  this  section; 

(ii)  Address  all  of  the  functions 
enumerated  in  paragraph  (d)  of  this 
section: 

(iii)  Provide  for  airport  information, 
passenger  information  cards, 
crewmember  verification  of  appropriate 
Beating  in  exit  rows,  passenger  briefings, 
seat  assignments,  and  denial  of 
transportation  as  set  forth  in  paragraphs 
(e)  through  (i)  and  (o]  of  this  section: 

(2)  Certificate  holders  shall  submit 
their  procedures  for  preliminary  review 


and  approval  to  the  principal  operations 
inspectors  assigned  to  them  at  the  FAA 
Flight  Standards  District  Offices  that 
hold  their  certificates. 

(0)  Certificate  holders  shall: 

(1)  Deny  transportation  only  on  the 
basis  of  refusal  to  comply  with 
instructions  as  set  forth  in  paragraph  (c) 
of  this  section;  and 

(2)  Assign  seats  prior  to  boarding 
consistent  with  the  criteria  in  paragraph 
(b)  and  the  functions  in  paragraph  (d)  of 
this  section,  to  the  maximum  extent 
feasible. 


(p)  The  procedures  required  by 
paragraph  (m)  of  this  section  wiU  not 
become  effective  until  final  approval  is 
granted  by  the  Director.  Flight 
Standards  Service.  Washingtoa  DC 
Approval  will  be  based  solely  upon  the 
safety  aspects  of  the  certificate  holders' 
procedures. 

Uiued  in  Washingtoa  DC  on  March  7. 
1989. 

D.C  Beaudette, 

Acting  Director,  Flight  Standards  Serviet, 
(FR  Doc.  89-5631  Filed  3-6-89: 11:21  am] 
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DCPAfmiENT  OF  EDUCATION 

34  CFR  Pwta  250,  300.  SIS.  324,  332. 
364,  set,  3M,  3M,  400,  607,  COt,  609. 
•24,  626,  429,  630,  631,  637,  636,  643, 
•44.  645,  646.  646,  656,  667. 666.  692, 

745,  765,  and  773 

IntwQOvwTinMntal  rlavtow  of 
Dapartmant  of  Education  Piograwa 
and  AcUwIUaa 


r.  Department  of  Education. 
action:  Notice  of  Propoaed  Rulemaking;. 


The  Secretary  propotei  to 
issue  regulations  Implementing  changes 
in  coverage  for  Department  of  Education 
programs  subject  to  Executive  Order 
12372  (Intergovernmental  Review  of 
Federal  Programs).  These  changes  are 
required  in  order  to  comply  with  an 
Office  of  Management  and  Budget 
|OMB)  memorandum,  issued  March  14. 
1985,  amending  the  criteria  for  inclusion 
and  exchision  of  State  review  under  the 
Executive  Order  This  notice  is  also 
required  in  order  to  provide  an 
opportunity  for  public  comment  on 
proposed  revisions  to  the  lists  of 
Included  and  excluded  programs,  and 
selection  by  each  State  of  the  programs 
to  b«  subject  to  that  State's  review 
process. 

OATi:  Comments  must  b«  received  on  or 
before  June  12.  1969. 
ADDMUaas:  All  comments  concaming 
these  proposed  rules  should  be 
addressed  to  P  LeRoy  Walser.  Office  of 
Intergovernmental  and  Interagency 
AfTairm,  Department  of  Education.  400 
Maryland  Avenue,  SW.  FOB-ft.  Room 
3050.  Washlngtoa  DC  20202. 
rom  PUHTHDI  aiPOMHATKM  costtact: 
F  LeRoy  Walser.  Telephone:  (202)  732- 
3668. 


■UmJMCIfTAJtV  I 

Fjiecutive  Order  12372  provides  an 
opportmuty  for  States  to  review 
applications  for  Federal  assistance 
programs  which  directly  affect  Slate  and 
local  governments.  The  Executive  Order, 
signed  July  14.  1982.  is  designed  "to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  Slate  and  local  processes  for 
the  Stale  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance  and  direct 
Federal  development  ' 

On  |une  24.  1983  (at  48  FR  29168),  the 
Department  published  regulations  at  34 
CFR  Part  79  implementing  the  Executive 
Order  The  Department  published 
amendments  to  these  regulations  (at  51 
FR  20623.  lune  0. 1968)  to  Implement 
chongaa  in  criteria  for  program  coverage 
Issued  In  OMB's  March  14. 1965. 


memorandum  entitled  "Prooeduiml 
Change*  In  Agency  Implementation  of 
Executive  Order  12372." 

The  Department  has  reviewed  oil  of 
Its  current  programs  for  coverage  under 
the  Executive  Order  according  to  the 
revised  OMB  criteria.  Under  these 
criteria,  a  Federal  assistance  program  or 
octivity  is  included  for  State  review 
unless  the  program  or  activity  does  not 
directly  affect  State  or  local 
governments,  is  proposed  Federal 
legislation,  regulation,  or  budget 
formulation,  or  Involves  one  of  the 
following:  (1)  National  security,  (2) 
procurement,  (3)  direct  payments  to 
individuals.  (4)  financial  transfers  for 
which  Federal  agencies  have  no  funding 
discretion  or  direct  authority  to  approve 
specific  sites  or  projects  [e^..  Chapter  2 
of  the  Education  Consolidation  and 
Improvement  Act  of  1981),  (5)  reoearch 
and  development  that  is  national  in 
scope,  and  (6)  assistance  to  federally- 
recognixed  Indian  tribes). 

The  Department  proposes  two  new 
appendices  which  would  supersede 
those  previously  published.  These 
appendices  would  Implement  the  new 
OMB  criteria  for  coverage  and  add 
certain  programs  that  were  enacted  or 
amended  prior  to  passage  of  Augustus  F. 
Hawkins-Robert  T  Stafford  Elementary 
and  Secondary  School  Improvement 
Amendments  of  1968.  Pub.  L  100-297. 
Any  changes  In  coverage  or  new 
coverage  required  by  Pub.  L  100-287 
will  be  made  in  the  regulations 
developed  to  implement  the  Act.  At 
Appendix  A  are  programs  propoaed  for 
inclusion  for  State  review  under 
Executive  Order  12372;  at  Appendix  B 
are  programs  proposed  for  exclusion 
from  State  review  and  the  justification 
for  the  proposed  exclusion. 

Exacutiva  Ordor  12291 

These  proposd  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classiried  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flaxibility  Ad  Cartifkatioo 

Since  these  proposed  regulations 
would  Implement  the  opportunity  for 
review  of  existing  programs  by  State 
and  local  governments,  would  simphfy 
consultation  with  Department,  and 
would  allow  State  and  local 
governments  to  establish  cost  effective 
consultation  procedures,  the  Secretary 
certifies  that  these  proposed  regulations 
would  not  have  a  slgniiicant  economic 
impact  on  a  substantial  number  of  nnall 
entities. 


Paporwork  Raductioa  Act  of  1999 

These  proposed  regiilations  have  been 
examined  under  the  Paperwork 
Reductioin  Act  of  1960  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Invitatioa  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3059,  FOB-6,  400  Maryland  Avenue. 
SW.,  Washington,  DC  20202,  between 
the  hours  of  8:30  a.m.  and  41X)  p.m., 
Monday  through  Friday  of  each  week, 
except  Federal  hohdays. 

To  assist  the  Department  In  complying 
with  specific  requirement*  of  Executive 
Order  12291  and  the  Paperwork 
Reduction  Act  of  1980  and  their  overall 
requirement  of  reducing  regxilatory 
burden,  the  Secretary  invites  comment 
on  whether  there  may  be  further 
opportunities  to  reduce  regulatory 
burdens  found  In  these  proposed 
regulations. 

Aaoesament  of  Educatkual  Impact 

The  Secretary  particularly  requests 
comments  on  whiether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects 

3S  CFR  Part  250 

Administrative  practice  and 
procedure.  Education,  Indian  education. 

34  CFR  Pari  300 

Administrative  practice  and 
procedure,  Education.  Education  of 
handicapped.  Equal  educational 
opportunity.  Privacy,  Private  schools. 

3A  CFR  Part  315 

Education.  Education  of  handicapped. 
Education — research.  Government 
contracts.  Student  aid.  Teachers. 

34  CFR  Part  324 

Education.  Education  of  handicapped, 
Education — research,  Local  edcational 
agency,  School,  State  educational 
agency. 

34  CFR  Pari  332 

Education.  Education  of  handicapped. 

34  CFR  Part  366 

Education.  Grant  programs — social 
program*.  Vocational  rehabilitation. 


34CFRPort3e9 

Education,  Grant  programs — social 
program*.  Vocatkiaal  nhaMttatkn. 

34CFRPart3&S 

Education.  Vocational  rehabilitation. 
34  CFR  Part  306 

Edwaitioii.  Vocatieaai  rehabUftatioiL 

34CFRPart4O0 

Adult  education.  Education.  Education 
of  diaadvaotaged.  Equal  educational 
opportimity.  Private  schools,  Scboola. 
School  conatniction.  Vocational 
educatioa  Womea 

34CFRParte07 

College*  and  tmivCTBlties.  Edacatioa. 
34CPRPorteoe 

College*  and  universities.  Education. 
34CFRParte00 

CoUegea  and  universities.  Bdvcation. 
34  CFR  Part  624 

College*  and  universities.  Education. 

34CPRPivtea 

CoIIegas  and  ooiversitiea.  Edacatioa. 

34CPRnaie29 

Adult  education.  College*  and 
univeraittea,  Edacatioa.  Veieraaa. 

34CPnPart(l30 

College*  and  aniveraities.  Education. 
Government  contracts. 

34  CFE  Part  631 

College*  and  univeraitlea.  BH^>«T«>V?a 
Educational  research,  Emphsyment. 
Manpower  tratning  programs.  Student 
aid. 

34aHPdrta»7 

Colleges  and  univenities.  Educatioo. 
Education  of  disadvantaged. 
Educational  study  prograraa.  KqM%l 
educational  opportunity,  Science  and 
technology. 

34CFR/^3rt939 

CoRege*  and  oaiTenMes.  Education. 
Educational  study  prograra*.  Law. 

34  CFR  Part  643 

Colleges  aod  universities.  EdacatioB. 
Educatioo  of  disadvantagecL  P^tw:4iW<m 
of  handicapped. 

34  CFR  Part  644 

Colleges  and  mil  vers!  lies.  Education 
of  disadvantaged.  Education.  Educatioo 
of  handicapped. 


34CPRPart645 

College*  and  universities,  EdocaUon. 
EducaticMi  of  disadvantaged.  Bdncation 
of  handicapped. 

34CPRPart64e 

Bilingual  education.  Education. 
Education  of  disadvantaged.  Education 
of  handicapped,  Govenunent  ooutiacts. 

34CFRPart64§ 

College*  and  universities.  Education, 
Energy,  Mineral  resources.  KCne*. 
Scbolanhips  and  felkiwriiipe. 

34  CFR  Part  656 

College*  and  universitiea.  Cultural 
exchange  programs.  Education. 
Educational  study  programs.  Foreign 
languages.  Fellowships,  Resource  center. 

34  CFR  Part  657 

Education.  Educational  study 
programs.  Fellowships. 

34CF7lPart658 

College*  and  universities.  Educatioa. 
Intenwtional  education. 

34CFRPart6a2 

Edacatian.  Stato^Klraiaistered- 

education.  Student  aid. 

34CFn  Part  745 
Education.  Government  contracts.  Sex 

34CFRPart755 

CoDeges  and  universities.  Education. 
Local  educational  agency,  State 
educational  agency. 

34CFRPart773 

College*  and  universities.  EducatioB. 
Libraries. 

Dated:  Deoei^erlt,  UHw 
LanoF.CafWM. 

SecrttaryafBduoathn. 

"^XB  Secretary  proposes  to  amend 
Part*  ZS0,30a324,332,386.38e,38S.396. 
400.  607,  608,  609.  624,  OZa  029,  eaa  831, 
637.  639.  643,  64^  646, 646. 640,  656. 6V. 
658.  692.  706.  745, 755.  and  773  of  Title  34 
of  the  Code  of  Federal  Regulations  a* 
foUowK 

PART  250-INDIAN  EDUCATION 
ACT-<3ENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  250  is 
revised  to  read  a*  follows: 

Autbofkr.  ao  u.SuC  a«ia»-a4ia  laio. 

IZZlh,  3385, 33850.  ubUos  ethsrwioa  noted. 

2.  SeetioB  250  J  is  amended  by 
revising  paragraph  (e]  to  read  as 
follow*. 


I2SCL3    What 


■Pptyto 


(ef34  CFR  Part  79  (InteigovemmeatAl 
Review  of  Department  of  Educatioa 
programs  and  Activities},  except  that 
applicaticHU  for  assistance  submitted  by 
Federally  recognized  Indian  tribe*  are 
not  aubject  to  review  under  Part  70,  and 
Part  79  doe*  not  apply  to  34  CFR  Part* 
252,  253.  and  256. 

(Authority:  20  MS.C  241a»-24ia  121  la.  3385. 
338Sa) 

PART  300-ASStSTAIICE  TO  STATES 
FOR  EDUCATION  OF  HANDICAPPEO 
CHILOREN 

3.  The  authority  citation  for  Part  300 
contimie*  to  read  a*  foUows: 

Anihoctty:  20  U.S.C  1411-142a  unless 
Otherwise  Doted. 


I300J    [Aaiandadl 

4.  Section  300.3(a)(1)  is  amended  by 
removing  "Programs)  and  Part  77 
(Definition*)."  and  adding,  in  their  plaoe, 
"Programs)  Part  77  (Definitiaos),  Part  78 
(Education  A|^>eal  Board),  and  Part  79 
(Intergovermnental  Review  of 
Department  of  Education  Programs  and 
Activities)." 

PART  315— PROGRAM  FOR 
SEVERELY  HANDICAPPED  CHILOREN 

5.  "Hie  au&orlty  citatiaa  far  Part  3tS 
cootiiroes  to  read  as  tuttows. 

Aolharily: »  U3.C  1424,  anfes*  otbefwtee 
noted. 

6^  In  i  315.3,  paragraphs  (b)(3).  aod 
(4)  are  revised  and  a  new  paragraph 
(b)(5)  is  added  to  read  as  foUows: 


iSI&J    What 


apply  let 


fb)  •  *  • 

(3)  Part  77  (Definitions  that  Apply  to 
DepartBent  Ragalatiaas): 

(4)  Part  78  (Education  Appeal  Board); 
and 

(5)  Part  79  (Intergovernmental  Review 
of  Department  of  Edocation  Programs 
and  Activities). 

(AuAoritr-  20  OS-C  U24.  20  U.S.C  3474(al) 

PART  324-RESEARCH  IN 
EDUCATION  OF  THE  HANDICAPPED 
PROGRAM 

9.  The  authority  dtation  for  Part  S24 
continues  to  road  a*  foUowr 

Authority: »  U3.C  1441-1444.  unisaa 
otlierwise  noted. 

m  In  i  324.3,  para^^ph*  (b)(31  aod  (4) 
are  revised  aiwl  a  new  paragraph  (b)(5] 
i*  added  to  road  as  follows: 


^,'^••^  - 


105C2 
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|32<J     What 


•pr^»o»«i» 


(b)  •   •   •  , 

(3)  Part  77  (Definition*  that  Apply  to 
Department  Rrflulatloni); 

(4)  Pari  78  (Education  Appeal  Board); 
and 

(5)  Pari  79  (Intnr^iovemmenfal  Review 
of  Department  of  Education  Programs 
and  Activities) 

(Authority   20  USC  1441-1444) 
PART  332— £DUCATK)NAL  MEDIA 

RESEARCH,  pnooocnow, 

OlSTRfBCmON,  AND  TRAINING 

n  The  authonty  citation  for  Part  332 
is  rf-vised  to  read  as  follows: 

Authority-  20  I!  S  C  1451-1452.  unJess 
oth«rwt»e  no(»d 

1132.3    lAmwidwll 

12.  Section  332.3  Is  amended  Liy 
removin><  "77  and"  and  addlrg<.  In  their 
place,  the  words  "77.  7a  and  79,  and". 

PART  36«— CENTERS  FOR 
INDEPENDENT  UVINQ 

13  The  authority  citation  for  Part  366 
is  revised  to  read  as  follows. 

Autbodty-  2M  tl  SC  71  Kc)  and  7WJ(«.). 
unless  o(herwii«  noteii. 


§9M.3     [AiMOdwf] 

14  Se<:tion  366  3(a)  is  amended  by 
removing  the  word  "and"  each  place  it 
appears,  and  by  adding  the  words  "and 
Part  79  (Intergovernmental  Review  of 
[>partment  of  Education  Programs  and 
Activities). '  before  the  period  at  the  end 
of  the  sentence 

PART  »•— VOCATIONAL 
REHABILJTATK)N  SERVICE 
PROJECTS 

15  The  authority  citation  for  Part  369 
is  revised  to  read  as  follows 

Authoritr  2fl  U  S  C.  71  He),  732.  750.  775. 
TTTi  |a)(i)and  (sKS).  777b.  7771  and  7W6g. 
unla«a  oth«rwla«  nolad. 

fSetJ     (AjMratodj 

16.  Section  368.3(a)  is  amended  by 
removing  the  word    and",  and  by 
adding  "and  Part  79  (Intergovernmental 
Review  of  Department  of  Fxlucation 
Programs  and  Activities),  except  that 
Part  79  does  not  apply  to  the 
Handicapped  American  Indian 
Vocational  Rehabilitation  Service 
Pro|«cU  (34  CFR  Part  371)"  before  the 
period  at  the  end  of  the  sentence. 

PART  SW— RCHABIUTAT10N 
T1«AJNINQ 

17  The  authority  citation  for  Part  38S 
la  revised  to  read  as  follows: 


Anthofity:  28  U.S.C  ni(c).  744,  sad  77«. 
uniasa  otlierwisa  noted. 


I3MJ    [Aanwtdwl) 

18.  Section  385  3(a)  is  amended  by 
removing  the  word  "and",  and  by 
adding  "and  Part  79  (Intergovernmental 
Review  of  Department  of  Fxlucation 
Programs  and  Activities)."  before  the 
period  St  the  end  of  the  sentence. 

PART  3M-TRA1NINQ  OF 
INTERPRETERS  FOR  DEAF 
INDIVIDUALS 

19.  The  authonty  citation  for  Part  396 
Is  revised  to  read  as  followc: 

Autl»oritr  2fl  use.  744(d).  unless 
otherwise  noted. 

20.  In  i  396.3.  paragraphs  (a)  (3)  and 
(4)  are  revised  and  a  new  paragraph 
(b)(5)  is  added  to  read  as  follows: 

I3M.3    WTwl  rvguiiiltona  apply  to  ttHa 


(3)  Part  77  (Derinitions  that  Apply  to 
Department  Regulations); 

(4)  Part  78  (F>ducation  Appeal  Board); 
and 

(5)  Part  79  (Intergovernmental  Review 
of  Department  of  Fjducation  Program* 
and  Activities) 

•         •         •         •         * 

(Authority  28  US.C  774(d)) 

PART  400— VOCATIONAL  EDUCATKM 
PROGRAMS— GENERAL  PROVISIONS 

21.  The  authority  citation  for  Part  400 
continues  to  read  as  follows: 

Authority-  20  U  S  C  at  teq..  unless 
otherwise  noted. 


14003    lAiMndwl] 

22.  Section  400  3(f)  is  amended  by 
adding  "except  that  Part  79  does  not 
apply  to  any  applications  submitted  by 
an  Indian  tribal  organization  that  is 
eligible  under  ^^  CFTl  410.2(a)(1)  of  the 
Indian  and  Flawalian  Natives  Program 
(34  CFR  Part  410)"  before  the  period  at 
the  end  of  the  sentence. 

PART  607— STRENGTHENING 
INSTTTUnONS  PROGRAMS 

23.  The  authority  citation  for  Part  907 
continues  to  read  as  follows: 

Authotttr  20  U.S.C  1067-1000.  lOaS-lOIKf. 
unless  otherwise  noted. 


|t07J    lAiMndad] 

24.  Section  e07.8(a)  Is  amended  by 
removing  "Regulationa;  and  Part  78 
(Education  Appeal  Bosird)."  and  adding 
in  their  place  "Tlegulations);  Part  78 
(Education  Appeal  Board);  and  Part  79 
(Intergovernmental  Review  of 


Department  of  Educabon  Programa  and 

Activities)." 

PART  eOS— STRENQTHENtNQ 
HISTORICALLY  BLACK  COLLEGES 
AND  UNtVERSmES  PROGRAM 

25.  The  authority  citation  for  Part  608 
continues  to  read  as  follows; 

Authority:  20  U.S.C  1000  through  1063*. 
lOeac  and  lOflOc  unlesa  otherwise  noted. 


|60tJ    [Anwratodl 

28.  Section  60e.3(a)  Is  amended  by 
removing  the  word  "and",  and  adding 
"and  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities),"  before  the 
period  at  the  end  of  the  sentence. 

PART  60»-8TRENQT>1ENING 
HISTORICALLY  BLACK  GRADUATE 
INSTmmONS  PROGRAM 

27.  The  authority  citation  for  Part  609 
continues  to  read  as  follows: 

Authority.  20  U.S.C  lOSab  and  lOOSc 
unless  otherwise  noted. 


{BMJ    [AfiMndwl] 

26.  Section  909.3(a)  is  amended  by 
removing  the  word  "and"  and  adding 
"and  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities)."  before  the 
period  at  the  end  of  the  sentence. 

PART  624— INSTrnmONAL  AID 
PROGRAMS— GENERAL  PROVISK)NS 

29.  The  authority  citation  for  Part  624 
continues  to  read  as  follows: 

Authority:  20  U  S.C  1061-lOaOc  unless 
otherwise  noted. 


\tZAA    (Ai— cwtodl 

30.  Section  924.5(a)  Introductory  text 
is  amended  by  removing  "and",  and 
adding  in  its  palce  a  comma  after 
"(Direct  Grant  Programs)"  and  adding 
"34  CyR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities)."  after 
"(Definitions)". 

PART  62S-CNDOWMENT 
CHALLENGE  GRANT  PROGRAM 

31.  The  authority  citation  for  Part  626 
continues  to  read  as  follows: 

Anthocity:  20  US.C  100&*.  unless 
otherwise  acted. 

32.  In  I  626.5,  paragraph  (b)(l)(v)  Is 
added  and  paragraph  (b)(2)  is  revised  to 
read  as  follows; 


f 


(v)  The  regulations  In  34  CFR  Part  79. 

(2)  Except  as  specifically  Indicated  in 
paragraph  (b)(1)  of  this  section,  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74  through  77  do  not  apply. 

(Authority:  20  U.S.C.  1065a) 

PART  62»-VETERANS  EDUCATION 
OUTREACH  PROGRAM 

33.  The  authority  citation  for  Part  629 
continues  to  read  as  follows: 

AnttHrttr  20  U.S.C.  1070e-l.  nnleas 
otherwise  noted. 

34.  In  i  629.4,  paragraph  (a)(5)  is 
added  to  read  as  follows: 

1626^    Wtat  raguMlons  ^iply? 

•  •  *  *  • 

(a)  •  •  • 

(5)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(Authority:  20  U3.C  1070e-l.  1088) 

PART  630->fUNO  FOR  THE 
IMPROVEMEHT  OF  P08T8EC0NDARY 

EOUCATKM 

35.  The  authority  citation  for  Part  630 
continues  to  read  as  follows: 

Amhocity:  20  U.S.C  113&-1135a-X,  1135e- 
113Se-l,  unless  otherwlae  noted. 


(bMD 


fcaiu    (AsMnded] 

38.  Section  63a4(aKl)  is  amended  by 
removing  the  word  "and"  and  by  addhig 
before  thie  period  at  the  end  of  the 
sentence  "and  Part  79 
(Intergovernmental  Review  of 
Department  of  Bdtication  Programs  and 
Activities)". 

PART  631— COOPERATIVE 
EDUCATION  PROGRAM— GENERAL 

37.  The  authority  citation  for  Part  631 
continues  to  read  as  follows: 

Authoritr  20  U.S.C.  113a-1133b.  nnles* 
otherwi*e  noted. 

1631,4    [AiiMnded] 

3a  Section  631.4(aKl)  is  amended  by 
removing  the  word  "and",  and  by 
adding  before  the  period  at  the  end  of 
the  sentence  "and  79  (Intergovenunental 
Review  of  Department  of  Education 
Programs  and  Activities)". 

PART  637— MINORITY  SCIENCE 
IMPROVEMENT  PROGRAM 

39.  The  authority  citation  for  Part  637 
continues  to  read  as  follows: 

Auftofity:  20  U.S.C  113Sb-1135t>-3. 1135d- 
1135(1-6,  unless  otherwise  noted. 


9  637 J    [Amended] 

40.  Section  637.3(a]  is  amended  by 
removing  the  word  "and",  and  by 
adding  before  the  period  at  the  end  of 
the  sentence,  "and  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities)". 

PART  63»— LAW  SCHOOL  CUNK^AL 
EXPERIENCE  PROGRAM 

41.  The  authority  citation  for  Part  639 
continues  to  read  as  follows: 

Authoritr  20  U.S.C  1134B-1134t.  unless 
otherwise  noted. 


8639J    [AniMMtod] 

42.  Section  639,3(a)  is  amended  by 
removing  the  word  "and"  after  the 
words  "(Direct  Grant  Programs)"  and 
adding,  in  its  place,  a  comma,  and  by 
removing  the  word  "(Definitions)"  and 
adding,  in  its  place,  the  words 
"(Definitions  that  Apply  to  Department 
Regulations),  and  34  CFR  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities)". 

PART  643— TALENT  SEARCH 
PROGRAM 

43.  The  authority  citation  for  Part  643 
continues  to  read  as  follows: 

Authoritr  20  US.C  1070d-t  unless 
otherwise  noted. 


1643,5   [Amended] 

44.  Section  643,5(a)  is  amended  by 
removing  the  word  "and"  and  adding,  in 
its  place,  a  comma  and  by  adding  before 
the  period  at  the  end  of  the  sentence, 
"and  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities)". 

PART  644-E0UCAT10NAL 
OPPORTUNITY  CENTERS  PROGRAM 

45.  The  authority  dUtitm  for  Part  644 
continues  to  read  as  follows: 

Audioritr  20  U,S.C.  107Dd-lc  unless 
otherwise  noted. 

9644,5    [Amended] 

46.  Section  644,5(a)  is  amended  by 
removing  the  word  "and"  and  adding,  in 
its  place,  a  conmia,  and  by  adding 
before  the  period  at  the  end  of  the 
sentence  "and  34  CFR  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities)". 

PART  645— UPWARD  BOUND 
PROGRAM 

47.  The  authority  citation  for  Part  645 
continues  to  read  as  follows: 


Authoritr  20  U.S.C  107t)d.  1070d-la.  unlesi 
otherwise  noted 


9645,5    [Amended] 

46.  Section  645,5(a)  is  amended  by 
removing  the  word  "and"  and  adding,  in 
its  place,  a  comma  and  by  adding  before 
tlie  period  at  the  end  of  the  sentence  ", 
and  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities)". 

PART  646— STUDENT  SUPPORT 
SERVTCES  PROGRAM 

49.  The  authority  citation  for  Part  646 
continues  to  read  as  follows: 

Authoritr  20  U5.C  lOTOd.  1070d-lb. 
unless  otherwise  noted 


9646,5    [AmendMl] 

50.  Section  646.5(a)  is  amended  by 
removing  the  word  "and"  and  adding,  in 
its  place,  a  comma,  and  by  adding 
before  the  period  at  the  end  of  the 
sentence  ",  and  34  CFR  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities)". 

PART  649-l>ATRICtA  ROBERTS 
HARRIS  FELLOWSHIPS  PROGRAM 

51.  The  authority  citation  for  Part  649 
contijiues  to  read  as  follows: 

Authoritr  20  U,S.a  1134d-1134f.  unless 
otherwise  noted 


9648J    [Amended] 

52.  Section  649,3(a)  is  amended  by 
removing  the  word  "and"  after  the 
words  "Department  Regulations),"  and 
by  adding  after  the  words  "Appeal 
Board),"  "and  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  end 
Acti\'ities),". 

PART  65ft-NATK)NAL  RESOURCE 
CENTERS  PROGRAM  FOR  LANGUAGE 
AM)  AREA  OR  LANGUAGE  AND 
INTERNATK>NAL  STUDIES 

53.  The  authority  citation  for  Part  656 
is  revised  to  read  as  follows: 

Authoritr  20  US.C  1122.  unless  otherwise 
noted 


9656J    [Amended] 

54.  Section  656.6(c)  is  amended  by 
removing  the  word  "and"  and  adding,  in 
its  place,  a  comma,  and  by  adding 
before  the  period  at  the  end  of  the 
sentence  ",  and  34  CFR  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Program*  and 
Activities)". 
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PART  M7— FOnCIQN  UkttOUtktW  AMD 
AMCA  rOiCMCS  FCLLOWaNVS 
PfKXMAJi 

56.  Th«  ■uthorlty  clUtlon  for  P»r(  <»S7 
If  revlMd  to  r««d  as  follow*: 

Aalhacitr  ^  ^'  S-C  1122.  unkaa  ottMrwiM 
ootmL 

66.  SmctkM  667.4(c|  la  aiMndwl  by 
removtnf  tha  word  "and"  and  adding.  In 
Ita  placa.  a  comma,  and  by  adding 
b«for«  the  p«riod  at  lh«  «nd  of  the 
Mntenca  '.  and  M  CFK  Part  7U 
(bitargovammffntaJ  RavWw  of 
D«p«rtmanl  of  Education  Programi  and 
Actlvlttaa)" 

PART  Ma— UN0CIH2RA0UATE 
INTIRNATIOMAL  mXMES  AND 
FORCIQN  LAMQUAQC  PROQRAM 

57  Th«  authority  citation  for  Part  888 
la  revla«d  to  rvad  aa  foltowa: 

\mAmritr  BU&C  1124.  unl«raa  olhOTwtM 
not  ad. 


|«C«.J    (Amandad] 

Sa.  Section  aMU(c|  La  ainand4»d  by 
ramovloi  tha  trord  "and"  and  adding.  Ln 
Ita  placa.  a  cximma.  and  by  adding 
bafora  tha  period  at  the  end  of  the 
•entenoa  ".  and  94  CFR  Part  79 
(Intanuyaiiunantal  Ravlaw  of 
Department  of  Education  Progrnmi  and 
ActhdtlMr 

PART  tai— STATE  8TUOCMT 
MCCITTTVl  QRAIfT  PfKXMAM 

SB.  The  authority  citation  for  Part  JJ29 
la  revtaed  to  read  at  fotlowa: 

AaAaattr  *>  UAC  IOTOo-IOTOd-I,  onJeM 
otharwtaa  iio««d. 


IM2J    (i 

SO.  Section  (»2.3(b|  la  amended  by 
removing  tlia  word  "and",  and  by 
adding  before  the  parlod  at  the  end  of 
the  aentence  ".  and  Pari  79 
(Intergovernmental  Review  of 
Department  of  Education  Programa  and 

ActlTltlM)" 

PART  74S— WOMOrS  EOUCATIOHAL 
CQUmr  ACT  PnOQRAM 

83.  The  authority  citation  for  Part  745 
continue*  to  read  ai  follows: 

Aa*ari»r  »  U  S  C.  lM1-.U4a  onleaa 
otharwia*  notad 

{74<J     (Amandin 

64.  Section  74ftJ(a)<l)  la  amended  by 
renujvlng  the  word  "and"  and  adding,  in 
ita  place,  a  comma,  and  by  adding 
before  the  period  at  the  and  of  the 
sentence  ".  and  Part  79 
(Intergovemracntal  Review  of 
Department  of  Edacation  Programa  and 
Activities)" 


PART  7S«— SECRET AfirS 
MSCNETIOMARY  PROGRAM  FOR 
MATfCMATICt.  8CICNCC  OOMPUTCn 
LCARNMO.  AND  CRmCAL  FOREIGN 
LANQUAOC8 

65-  The  authortry  citation  for  Part  755 
is  revised  to  read  as  follows: 

Authority:  20  US  C  2982.  unleu  otherwlM 
noted. 


I7BCJ     [i 

80.  Sactloo  75&J(aHl)  la  amended  by 
removing  tha  word  "and"  and  adding.  In 
Its  place,  a  comma,  and  by  adding 
before  the  period  at  the  end  of  tha 
sentence  ",  and  Part  79 
(Intergovernmental  Rerlew  of 
Department  of  Educabon  Programa  and 
Activities)". 

PART  773— COLLEOE  LIBRARY 
RESOURCES  PROQRAM 

67  The  authority  citation  for  Part  773 
is  revised  to  read  as  follows: 

Autkority:  20  U.S.C  lOZI  at  mxj,  unl«M 
otharwtaa  noted. 


1771.4    (Amandadj 

e&  Section  TTXAim]  la  aaMndad  by 
removing  "and"  after  "(Direct  Grant 
Programs)"  and  adding.  In  its  place,  a 
comma,  and  by  ranxrvlng 
"(Deflnitionsh"  and  adding,  tn  Its  place, 
"(DeflniUona  that  Apply  to  Department 
Regulations),  and  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programa  and 
Activltiea);". 

[Edltaftal  Note:  Tha  ioaowtag  ApfModkaa 
will  Do<  appMT  In  itM  Coda  of  Padermi 
Ratiuiatlonj.j 

Induatoa  for  Stata  Raviaw  Uadar 
Exacutlva  Order  US71 
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Progiain  Nama 


Cotaga  aaaiaianca  migrani  progrvn... 
Naglacted    or   datnquara   kwwtoon 


BumriMt  and  Msmattonal  education 
Ubrary    ser^toas    and    oonslmcBon 

ad— coosiructtoa 
Removal  at  archttadurd  barrtars  to 

tha  handnappad. 
Secondary  aducatton  and  IranaWond 

sarMcaa  tor  han(>cappad  youth. 
Trdnmg  ntsrpretors  tor  daaf  IndMd. 

uaia 
Ckam  assManca  tor  handtoappad  irv 

dMduals. 
Eniargancy  irTwnlgr»n  aducalton  aa- 

■wanoaad 
Ltorary  aanttoaa  and  conaiructlon  act 

Ma    rv— bedc    grants    to    Indwi 

trtoaa  and  Hswsian  native  Ondwi 

trtoas  awtodad  Irom  oovaraga). 
Strangthaning  taacttar  sUts  «id  in- 

atructnn  in  matnamaDca  and  sd- 

anca 

Magnet  schood  aadstanos 

Ubrary  Maracy  program. 

Secratarya  dacranonary  progrwn  tor 

mathamesca,    acHnce,    oomputar 

taamng.  and  cnbcal  tordgn  Iwv 


Conafcucaon.     reconatrudion.     wid 
ranovatnn  of  acadamc  (acdbes 


handcapped 


Praachool    grants    tor 
ctddan  program. 

Stale  aaaataiiLa  tor  vocationd  adu- 
catton-atopon  programa  by  com- 
munity  baaad  organoaltons. 

Pad  T  Douglas  taactiar  schoivship 
program 

Indapandani  Iving  tor  otder  band 
adutis. 

Laadardvp  In  aducaitond  adminntra- 
Inn  devetopmem. 

Tactnotogy,  medw  and  matends 
program. 

Earty  Intwyeiilioii  programs  tor  irv 
(ants  and  toddtors  «yiih  hwidcapa. 

Drug-lraa  achoots  and  commurMies 
program-ttairang  and  dsmonstra- 
iKXi  grants  to  nslitutions  at  higtwr 
aducaHoa  and  tederd  activities 
program. 

Oug-fraa  achools  and  commur»- 
twa— «>ala  arv)  locd  programs. 

The  stata  stvponed  employment 
aarvloaa  program. 

Drug-traa  actiooia  and  communi- 
tiaa—ragiond  canters  programs 

Adult  aducaaon  tor  tha  hometeas 
program. 

Vocattond  aducation-nationd  pro- 
grams: damonstradon  centars  for 
tha  raeawifig  cH  didocated  work- 
er*. 

Education  ot  tfia  homdoas 

CoSage  Kirary  techrwtogy  and  coop- 
aration  program. 

Wortipteoa  hsracy  pannarsNps  pro- 
gram 

Vocatnnal  aducattorv-nabond  ooop- 
erativa  damonatratton  program. 

School  dopout  damonaifaiioii  assmt- 
anoa  program. 

Star  sctxxM  piogiafn _ 

State  vocationd  aducatton  compre- 
herwve  career  guidance  and 
counaaSng  program 

State  vocationd  education  irtduatry- 
aducatlon  pertnarships. 

Vocational  aducation-state  equlp- 
mant  pood. 
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S4.148. 
B41S2. 

84.153 
84.154. 

B4155. 

84.158. 

B4.160. 

84181. 

84.162. 

84.1638. 

S4  184. 


84165. 
84.167. 
84168. 


84172. 

84.173. 
84.174. 

84.178. 

84.177. 

84.178. 

84.180 

84.181 

84.184 


84  186. 

84187 

84188. 

84  192 

84193 

84.196. 

84197 

84  198. 

84199. 

84.201 

84.203 

NoCR3A# 

NoCFDAf 

NoCFDA  # 

Vocationd  aducaUon-nationd  pro- 
grams: modd  oaraars  tor  vocatwrv 
d  education  tor  otoar  mdviduds. 


CFDAf 


NoCFDAf. 


'Excaptappfe^and  thai  are  Fedardty  recognized 


Indwi 


Appendix  B. — Programs  Propoaad  For 
Exclusion  From  Review  Under 
Executive  Order  12372  Wtfa  Exclusion 
Justifications 


Program 


Intarad  subddy  grand  tor 
fadittas  toans. 

Exdudon  Juadicaliuit 

Funds  under  thd  prot^am  were  detar- 
mnad  by  prior  action  and  the  gov- 
emmanf  s  oommitmant  d  tor  the  da 
of  the  loan.  Since  no  appfccatlon  to 
the  Federd  government  d  irtvolved, 
States  do  not  review  Itas  program. 

Education  of  handicapped  ctddren  In 
State  operated  schood. 

EKCtodon  JusSftcatiun. 

Funds  under  th«  program  are  deler- 
mnad  by  a  statuiory  tormula.  There- 
fore, ttw  Oapanment  has  no  ddcre- 
tion  in  approving  specific  sues  or  in 
deterrrwiing  the  amount  o(  dtoca- 
tions. 

Educationally  deprived  chUdren:  toed 
educationd  agendas. 

Exclusion  Jusbficalion: 

Funds  under  this  program  are  detor- 
nwied  by  a  stabjtory  tormud  and 
distributed  to  partapating  local  edu- 
cation agendas.  Therefore,  the  De- 
partment has  no  dncralion  in  ap- 
proving apectlic  dtes  or  in  delenran- 
ing  the  amount  of  allocations. 

Migrant  education:  State  tormud  grant 
program. 

ExdusKjn  Justification: 

Funds  under  thd  program  are  deter, 
mned  by  a  stnuto^  tormula  and 
ddtributad  to  State  education  agan- 
oea  Therefore,  the  Department  has 
no  discretion  in  approving  specific 
dtes  or  protects  or  in  determining 
ttie  amount  of  allocations. 

EdJcaUonaHy  depnved  chMran  State 
admnstranon. 

Exclusion  Jusilficaltoa 

Furvta  under  th«  program  are  deter- 
mned  by  a  statutory  formud  and 
ddtributad  to  Stata  aducation  agan- 
oes.  Tlierefore,  the  Depertment  has 
no  discretion  in  approving  specific 
dtes  or  projecd  or  In  determining 
the  amount  of  dtocations. 

Neglectad  «id  delinquent  cNMren 

Exclusion  Justification: 

Funds  urxler  thd  program  srs  deter- 
mined by  a  statutory  formud  and 
distributed  to  Stata  education  agen- 
cies. Therefore,  ttw  Department  has 
no  discretion  in  approving  apedtic 
sitijs  or  prodcd  or  in  determining 
ttw  amount  of  allocations. 

Intamationd  reaearch  and  studea- 


CFI3AN0 


84.001 


84.009 
84.000 


84.010 


84.011 


84.012 


84.013 


84.017 


Progrsm 


Exdusnn  JusWicaburt 

This  program  provides 
the  oorKkid  of  reaearch, 
and  aurveys  and  the  devetopmeni 
of  nslructiond  mstendi  tor  modem 
languages  and  araa  and  mamanorv 
d  studns.  nseearch  a  naaond  in 
scope  and  a  conducted  by  ndMd- 
ud  actiotars 

Futorigm-Hays  trasiing  grants— tacully 


CFDA  No 


84.019 


Exdudon  Juadtoation 
Ttss     program     suppord 
praiecd  conducted  abroad  by  ind- 
vidud  reseaicli  scholars  in  coopera- 
tion  with  bi-natKxid   i:i:imrTassMa. 
U.&  nmbasdOB.  toraign  nwaies  of 
aducaSoa  and  Insiitoaons  of  dgher 
education  abroad,   noaoerch  ■  of 
nattond  and  insemetiond  acope 
FutohgN-Hays    ftdrang    centers— tar-    84.000 

eign  cumculum  consultam. 
lixdusnn  Jusakcation 
Th«  program  awards  grand  to  I 
lions  of  h^^ier  educaaon  tor 
selection   of   cumcUum 
from  abroad  to  aasai  US 
tions  or  groups  of  vwskibons  in  9w 
devetopment    of    progtanw    of    r*. 
search   and   aaxty   tr\   tha   Unaad 
States.    Thd    pro-am    does    not 
afteci  State  or  local  govammante 
bcauae  the  recrvsuimnt  of  wdwdud 
canddalas  d  made  by  U.S  embas- 
sies. Ftdihghi  Commoanns  abroad. 
or  toreign  maiaineg  at  educaSort 
Fulbright-Hays  Irdrang  grants,   gnxf)  I  84021 

profecd  atxoad. 
Exdudon  Jusdicaaort:  ;  84  021 

Thd  program  MMrd*  grants  to  IndMd- 
uds  through  efegibte  naSiuaons  In 
the  UnNed  &aies  and  abroad  in 
cooperatnn  wrih  Fdbn|^  Commia. 
dons.  US  Entoesaws,  and  toraqn 
of  aducaaon  tar  toe  pw- 
of  angagng  In  gm4>  p»u)et'd 
in  resaarct),  trarmg,  and  cumculum 
development  Protects  conducted 
abroad  and  at  nsmuaom  n  the 
United  States  are  naiKnd  m  acope 
and  do  not  dracHy  aftect  State  or 
locd  governments. 
Futongh«-Hays  travwig  grams— doctor-  :  84.022 

d  dissertaixyi  resaarcn  abroad 
ExdusKm  Justficatior. 
Thd  feHowshf)  program  provides  pay- 
ments to  IndMdued  wrio  have  been 
advanced  to  doctord  degree  carv^ 
dacy  in  foraqn  language*  and  area 
studes.  Individuei  protects  are  oorv 
ducted  abroad  and  therefore  the  re- 
search has  no  vnpaci  on  Slates  or 
locd  governments 
Quaranteed  saideni  loan  program  and  j  84  0S2 

plus  (auxiliary)  loen  program 
Exdudon  JusWieatioa 
These  programs  autoortze  low  ntered 
loans  avoHabd  from  lender*  such 
as  ttanks  and  cradH  unlo>«  to 
defray  costs  of  aducaSon  ai  parad. 
patng   Kistrtutxy*    The   loans   a 
provided  drectty  to  the  student  or 
to  parents  of  tfie  student 

Cdiege  work -study  program : i  84X>33 

Excluston  Justification: 
Thd  program  provides  |obe  ftx  under- 
graduate   ana    graduate 
Parbapeting      nsdution* 
drect  aHocatlons  of  Federd  fund* 
accordng    to    natnnd    and    Slate 
funding    hxmuias    Funds    are    ulh- 
maldy  pad  dractly  to  students. 
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DCPAnTMCNT  OF  HEALTH  AM) 
HUMAN  aCRVICCS 


Of 


RvoomMnant  DNA 


Acttona 


:  National  InstitutM  of  Health, 
PHa  DHHS 

ACnOM:  Notice  of  actiona  under  NIH 
guidelines  for  research  involving 
recombinant  DNA  molecuiet. 

■UMMAirr  Thia  notice  seta  forth  three 
actiona  to  be  taken  by  the  Director. 
National  Inatitutea  of  Health  (NIH). 
under  the  May  7. 1966.  NIH  CuJdeUn(>9 
for  Research  Involving  Recombinant 
DNA  Molecules  (51  FR  leOM). 
■Ff^CllVl  DATE  March  13. 1969. 
POn  njKTMm  MTOMMTIOM  COMTACT 
Additional  information  can  be  obtained 
from  Ma.  Rachel  E.  Levinaoa  Office  of 
Recombinant  DNA  Activities,  Office  of 
Science  Policy  and  Legislation.  National 
Institutes  of  Health.  Building  31.  Room 
B1C34.  9000  Rockville  Pilie.  Bethesda. 
Maryland  20692,  (301)  406-4636. 
■miiiMiMTanT  wpowmatiosi  Today 
three  actiona  are  being  promulgated 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
These  three  proposed  actions  were 
published  for  comment  in  the  Federal 
Reflelar  of  September  2. 1968  (53  PR 
34246),  and  reviewed  and  recommended 
for  approval  by  the  NIH  Recomblnent 
DNA  Advisory  Committee  (RAC)  at  Ito 
meeting  on  October  3, 1968.  A  trmnacript 
of  that  meeting  is  available  from  the 
Office  of  Recombinant  DNA  Activities 
a(  the  address  given  above. 

In  accordance  with  Section  IV-C-l-b 
of  the  NIH  Guidelines,  these  actiona 
have  been  found  to  comply  with  the  NIH 
Guidelines  and  to  present  no  significant 
risli  to  health  or  to  the  environment. 

Part  I  of  this  announcement  provides 
background  Information  and  decisions 
on  the  actions  under  the  NIH 
Guidelines  Part  II  provides  a  lummary 
of  the  actions.  Part  III  provides  a 
correction  (o  a  notice  pubhshed  In  the 
Federal  Register  on  October  26. 1968  (53 
FTl  43410) 

L  Beckground  [nformatloa  and 
DvdskMM  on  Actiooa  UiKUr  the  NIH 
Gukieilnes 

A.  Human  Gene  Transfer  Proposal 

Three  National  Institutes  of  Health 
(NIH)  Intramural  scientlsta.  Dr  W. 
French  Anderson.  National  Heart  Lung, 
and  Blood  Institute,  and  Drs.  R.  Michael 
Blaese  snd  Steven  A.  Rosenberg. 
National  Cancer  Institute,  have 
submitted  a  proposal  involvlna  transfer 


of  a  bacterial  gene  coding  for  Beomvcin 
phosphotranaferase  into  the  cella  of 
human  patients.  The  gene  is  to  be  used 
as  a  marker  to  trace  the  path  of  "tomor 
infiltrating  lymphocytes."  or  TIL 
administered  as  part  of  an  ongoing 
experimental  cancer  treatment 

The  proposal  was  ftrst  received  in 
lune  and  July  1988.  by  a  number  of 
internal  NIH  review  committees  charged 
with  oversight  of  the  safety  of  propoead 
experiments.  Concern  for  safety  extends 
from  the  patients  to  the  health  care 
personnel  and  the  researcher*.  The 
Institutional  review  boards  of  the  two 
sponsoring  institutes  and  the  NIH 
Institutional  Biosafety  Committee  (IBC) 
all  gave  "conditional  approval"  with 
certain  stipulations.  Among  these 
stipulations  was  a  requirement  that  the 
Recombinant  DNA  Advisory  Committee 
(RAC)  grant  its  approval  of  the  same 
procedure. 

On  |uly  29. 1968,  the  Human  Gene 
Therapy  Subcommittee  of  the 
Recombinant  DNA  Advisory  Committee 
met  to  consider  the  gene  transfer 
proposal  and  deferred  approval  pending 
receipt  of  additional  data.  This  public 
meeting  was  announced  in  the  Federal 
Rsftstar  on  lune  24, 1968  (53  FR  23806). 
The  Subcommittee  provided  specific 
questions  to  be  answered  by  the 
investigators  prior  to  the  October  3, 
1968,  RAC  meeting. 

During  a  telephone  conference  on 
September  2S,  1968.  the  Subcommittee 
members  and  oonstdtants  participating 
in  the  conference  decided  unanimously 
to  defer  approval  of  the  propoaal 
because  the  questions  posed  at  the  July 
29, 1968,  meeting  had  not  yet  been 
answered  by  the  additional  data  which 
had  been  provided. 

The  October  3, 1968.  public  meeting  of 
the  RAC  waa  aimounced  in  the 
September  2. 196a  Federal  Ragtolar  (53 
FR  34248).  At  this  meeting,  the  RAC 
received  and  discussed  data  not  made 
available  previously  to  the  Human  Gene 
Therapy  Subcommittee.  Based  on  these 
data,  the  RAC  recommended  that  NIH 
approve  this  protocol  by  a  vote  of  16  in 
favor.  5  oppoaed.  and  no  abstentiooa.  In 
addition  to  the  RAC  review.  I  requested 
that  the  entire  protocol,  including  data 
presented  at  the  October  3,  1968, 
meeting  and  any  additional  data 
obtained  since  that  date,  be  reviewed  by 
the  Subcommittee  at  its  December  9, 
1968,  public  meeting  (53  FR  46591). 

This  request  was  duly  carried  out  and 
the  Human  Gene  Therapy  Subcommittee 
voted  unanimously  to  approve  the 
protocol  by  a  vote  of  12  in  favor,  none 
opposed,  and  no  abstentions. 

Following  that  meeting,  the  OCBca  of 
Recombinant  DNA  Activities  sant  a  oiail 
ballot  to  RAC  membera,  indudinf  the 


motion  approved  by  the  Subcommittee 
and  the  minutes  of  the  December  9, 1968, 
meeting  of  the  Human  Gene  Therapy 
Subcommittee.  The  results  of  the  ballot 
were  21  in  favor,  none  opposed,  3 
abstentions. 

The  motion  approved  by  the  Subcommittee 
and  the  RAC  la  as  follows: 

To  approve  the  human  gene  transfer 
proposal  submitled  by  Dr*.  Anderson.  Blaese. 
snd  Rosenberg  with  the  foUowrlng 
stipulations: 

1.  There  will  be  no  mors  titan  10  patients  in 
the  iniUal  trial 

2.  The  patienU  selected  will  have  a  life 
expectancy  of  about  90  days: 

3.  The  patients  give  fully  informed  consent 
to  participate  in  the  trial  and 

4.  The  Investigstors  will  provide  sdditional 
daU  befors  expanding  the  trial  by  adding 
patients  or  by  inserting  s  gene  for  therapeutic 
poipoees. 

Points  1  through  3  of  the  motion  were 
adopted  by  the  RAC  at  the  October  3, 
1968,  meeting.  Point  4  of  the  motion  was 
added  by  the  Subcommittee  on 
December  9, 1968,  making  explicit  a 
poUcy  that  had  been  agrMd  upon  at  the 
October  3, 1968,  RAC  meeting. 

Approval  to  implement  this  proposal 
has  now  been  recommended  by:  The 
Clinical  Research  Subpanels  of  both 
sponsoring  iiutitutes,  the  f^IH 
Institutional  Bioaafety  Committee,  the 
r*nH  Recombinant  DNA  Advisory 
Committee  (RAC),  the  Human  Gene 
Therapy  Subcommittee  of  the  RAC  and 
the  Food  and  Drug  Administration 
Vaccines  and  Related  Biologic  Products 
Advisory  Coamiittee. 

Throi^  data  obtained  in  animal 
experiments,  the  investigatora  have 
demonstrated  to  the  satisfaction  of  the 
above  review  committees  that  the  use  of 
amphotroplcally  packaged  retroviral 
vector*  does  not  pose  a  public  health 
rlak  to  patients  or  to  health  care 
personnel  even  in  the  event  of 
accidential  exposure  to  experimental 
material.  Therefore,  I  have  determined 
that  this  protocol  does  not  present  a  risk 
to  public  health  or  to  the  environment 

After  reviewing  the  relevent  records 
and  documentation.  I  accepted  this 
recommendation,  and  approval  to 
conduct  this  experiment  has  been  given 
to  Drs.  Anderson.  Blaese.  and  Roseberg. 

B.  Amendment  of  Section  l-C  of  the  NIH 
Guidelines 

Section  l-C  of  the  NIH  Guidelines 
currently  reads  as  follows: 

The  Cuidellnet  are  applicabla  to  all 
rvcoatbtaant  DNA  research  within  tlte  United 
SUtas  or  its  territorias  which  Is  ocmdwctsd  st 
or  spofMorvd  by  an  inatitutiaa  that  refc«i»es 
any  support  for  raoombinant  DNA  research 
from  tha  Natknai  tnstitutas  of  Health  (NTH). 


liflheMH 


Thtol 
dlieody. 

An  twUvidaal  raaai«ta«  aivpori  far 
research  Involving  reoonbia«it  DNA  noi 
aseodalsd  widi  or  spoasarad  by  aa 
instttatioa  that  om  and  does  assias  tlw 
rsspoosibilitiea  assigned  in  these  < 

The  CeldattBae  are  abo  appbcaUs  to 
protects  done  abrawl  if  Ihejr  are  saportad  by 
NIH  iMPds.  If  the  host  ooMHty.  kowevar.  has 
established  rules  far  d>a  ooodnct  of 
rsoowhinaat  DNA  protada.  then  a  oerdfikals 
of  oompliance  with  Hmms  rales  may  be 
sabmltted  to  NIH  in  lieu  of  complianoe  with 
the  NIH  Guidelines.  The  NIH  reserves  tha 
right  to  withhoU  famding  tf  the  sdfety 
practkxs  to  be  eiaptoyed  abixMid  are  not 
reuonabiy  consistoBt  with  lbs  NIH 
Guidelines. 

In  a  letter  date  fanuaiy  9, 1967,  Mr. 
Edward  Lee  Roger*.  Couiisel  fbr  the 
Foundation  oo  Economic  Trends,  and 
Mr.  Jeremy  Rifldn.  Pomidatitm  on 
Economic  Trends,  Washington.  DC. 
proposed  that  the  foDowlng  text  be 
inserted  after  the  fhvt  sentence  of  the 
third  paragraph  of  section  I-C: 

For  puposes  of  the  pceosdk^  — p«ii«v^.  die 
term  "pfojecf  Indades  any  research  or 
devakifiuieut  of  tha  recoabtaant  Ofganisa  or 
other  prodact  or  process  in  qaestloa 
tnchidilBg  an  sack  work  durt  is  reasoaaUy 
fbrssaaaUa  wksa  tha  NIH  sivport  is 
received.  HM  sepport  iactodes  hoik  SMoay 
graato  aad  any  type  of  to4dDd  sappoct 
infJii/tiiig  rassaick  "^^■"■^Tit  direcdy  by 
NIK  aaailias.  eqidpBant  the  use  of  fadlitiaa. 
and  btologkad  research  materials.  NIH 
support  has  baaa  given  where  the  source  of 
funds  or  ia4dnd  sopport  is.  (hrectiy  or 
indlreedy,  the  NIH 

This  proposed  amendment  of  section 
l-C  was  Initially  published  for  OHnment 
in  the  FMknl  Kagistar  of  Mardi  It  19S7 
(52  FR  7525).  prior  to  a  sdieduled  RAC 
meeting  on  fime  15. 1987.  The  June  15, 
1987,  meeting  was  postponed  and 
resdteduled  on  September  21. 1967. 
Accordingly,  this  proposed  amendment 
was  published  again  for  comment  In  the 
Fadarai  lagblar  of  Angnst  11. 1967  (52 
FR  29800). 

After  extensive  discaaiiaB  at  its 
meeting  on  September  21, 1967,  the  RAC 
voted  to  establish  a  working  group  to 
make  recommendations  regarding 
international  projects  and  to  report  back 
to  the  full  RAC. 

A  Working  Croup  on  International 
Projects  met  at  the  NIH  on  February  1, 
1968  (53  FR  808).  After  much  discussion, 
the  working  group  voted  seven  in  favor, 
none  opposed,  and  no  abstentions  that 
the  following  proposed  revision  of  the 
last  paragraph  of  Section  I-C  be 
published  for  comment 

Tha  NIH  GuidelinM  are  also  applicable:  (1) 
To  projects  done  abroad  if  they  are  supported 
by  NIH  funds,  or  (2)  to  research  done  abrDad 
(f  it  involves  deliberate  releaaa  into  the 
euvtifuuant  or  tasting  in  humans  of 


matariala  Gontoteing  raooabteanl  DNA 
dsvetopad  wtth  NIH  fands  and  dw  i 
is  a  diieoft  extonaton  of  the  < 
process.  If  the  boat  ooani 
astabUshed  raiaa  for  the  condoct  of 
recoaiMnaBl  DNA  protects.  Mkb  a  writtea 
I  of  oonpUaaoe  widi  those  ndes 
may  be  aobmittad  to  NIH  In  He«  of 
compHanoe  with  the  NIH  Gvklelines. 
AitematiTely,  if  the  host  ooantiy  does  not 
have  such  rides,  written  acceptance  by  an 
appropriate  goremment  office  of  the  host 
oooatry  is  necessary  in  ben  of  compliance 
with  die  NIH  Gcddelines.  The  NIH  reserves 
the  right  to  wHhboM  hmding  if  the  safety 
practices  to  be  employed  abroad  are  not 
reasonably  oonsistent  with  tibe  NIH 
Guidelines. 

After  extensive  discussion  of  this 
proposed  amendment  of  Section  I-C  and 
attempts  to  draft  revised  IjHyn^gy.  the 
RAC  lecommended  that  the  many  issues 
raised  be  referred  back  to  the  workif^ 
group  for  farther  ooDsiderBtion. 

A  Working  Group  on  International 
Projects  met  at  ttie  NIH  on  Aoguat  IS, 
1968  (53  FR  27570)^  The  working  group 
recommended  that  the  following 
proposed  revision  of  the  last  paragraph 
of  Secttoa  I-C  be  puUiahed  for 
commenb 

The  Ha\  GnldeBnes  are  also  applicable  to 
recombinant  DNA  projects  done  abroad: 

1.  If  they  are  supported  by  NIH  funds:  or 

Z.  If  they  involve  deliberate  release  into  tha 
environment  or  testing  in  hnmans  of 
Dtateriau  oootaintag  recoaibipairt  DNA 
devetopad  with  NIH  fonda.  and  if  die 
tnsdtBtion  that  devebped  those  materials 
sponsor*  or  participates  in  those  projects. 
Paidcipaliua  inchides  research  collaboration 
or  contractural  agreements.  Irat  not  mere 
provisoa  of  rassaick  aMterials. 

If  tha  boat  oouiriiy  haa  estafafiahed  ralaa  for 
the  conduct  of  reooodiinant  DNA  projacia. 
then  the  project  must  be  hi  compliance  with 
those  ruka.  If  the  boat  ooaaliy  does  not  have 
such  rales,  the  propueed  project  —st  be 
itslawsd  bf  an  hg-i  spproesd  PC  ar 
equivalent  review  body  and  i<aji<iid  to 
writing  by  an  appropriate  national 
governmental  aatfaority.  The  safety  practices 
to  be  employed  abroad  most  be  reasonaUy 
consistent  with  the  NIH  Guideline*. 

The  proposed  language  was  published 
for  public  comment  in  the  Fedwal 
Regbter  on  September  2, 1988  (53  FR 
34246).  No  comments  were  received  in 
response  to  the  notice.  This  language 
was  reviewed  at  the  October  3, 1988, 
RAC  meeting  and  accepted  with  one 
modification.  After  the  word  "authority" 
in  the  final  paragraph,  the  phrase  "of  the 
host  country"  was  added.  This  motion 
passed  unanimously  by  a  vote  of  20  in 
favor,  none  (^pKwed.  and  no 
abstentions. 

I  accept  these  recommendations,  and 
Section  I-C  has  been  amended 
accordingly. 


C  Proposed  AiBteothHent  of  Section  l-B 

RAC  member.  Dr.  Anne  Vkiaver  of  tlia 
University  of  Mebraska,  proposed  thai 
the  following  paragraph  regarding 
transposons  be  added  to  Section  i-B, 
Definition  of  Recombinant  DNA 
Molecailer. 

Unmodified  Iranspoaoas  (wikl-type)  dMi 
becoote  toserlad  into  s  genome,  even  if 
carried  by  a  raoombinaot  vector  or  ptoanid. 
are  not  aobjecl  to  diese  gndeltoes.  For 
example,  it  to  coounon  to  ose  vectors  that 
either  are  naturally  onstable  (nicide  vector) 
in  a  desired  host  or  that  can  be  rendered 
unstable  by  manipiilating  pkysiological 
conditiona.  to  the  prooea*  of  sokide  (inabihty 
of  the  vector  to  rephcate).  transpoeon 
transfer  ssay  oocor.  This  prooesi  it  not 
considered  recombinant  DNA 

Transposable  genetic  elements  or 
transpoaons  are  mobile  DNA  segments 
that  can  insert  into  a  few  or  several  sites 
in  a  genome.  Such  insertions,  imlike 
clas^cal  recombination  events,  do  not 
require  DNA  seqtience  homology  and 
are  independent  of  recombination 
systenu.  Many  transpoaons  have  beea 
discovered  in  microotganisms  and  other 
organisms,  lliey  may  be  insertion 
sequences  that  do  not  carry  genes 
related  to  a  phenotype  such  as  drug 
resistance,  lactoae  or  raffinose 
utilization,  arginine  biosyndiesl*. 
mercury  resistance,  or  enterotoxin 
production.  Transposable  dements  also 
indude  self-replicating  dements  such  mM 
the  entire  bacteriophafe  genooses  of  Ma 
andPsi. 

This  pn^josal  appeared  in  the  Federal 
Register  on  Sq>tember  Z 1968  (53  FR 
34246),  for  public  comment  Two 
suggestions  for  modifying  the  proposed 
language  were  received  and  disoisaad 
at  the  October  S.  198&  RAC  meeting. 

A  aobatitute  motion  was  developed  as 
foDowK 

Genomk:  DNA  of  planU  aikd  bacteria  that 
ha*  acquired  a  tranapoaabie  eieaaenL  even  if 
the  latter  was  doaated  from  a  lecoaiblnawl 
vectw  no  longer  present  is  not  subbed  to 
theae  GuideliBe*  unless  tin  transposon  itself 
contains  recombinant  DNA. 

The  motion  to  recommend  approval  of 
this  modification  to  Section  1-6  of  the 
Guidelines  was  passed  by  a  vote  of  18  in 
favor,  none  opposed,  and  no 
abstentions. 

1  accept  this  recommendation,  and 
Section  i-B  of  the  Guidelines  is 
amended  accordingly. 

n.  Summary  of  Actions 

A  Human  Gene  Transfer  Proposal 

The  following  section  is  added  to 
^ipendix  D: 

Appendix  D-Xin 
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Or*.  W  Pr«ncii  Aitdcnoo.  R.  Mkiuci 
BUa**,  and  S(«v«n  Ro*«nb«rg  of  th«  National 
tnatttutaa  of  Haalth.  BethMcU.  Maryland  can 
conduct  tKp«iim«nti  in  which  a  bactaiial 
(•na  oodlng  for  tMomyctn  phoaphotrmnafaraaa 
will  b«  it«artBd  into  a  portion  of  Iha  rumor 
tnfiltratln^i  lymphocytaa  [TIL)  of  canc«r 
patlanti  uainn  a  rstrovlral  vwttor  N2-  Th« 
markiHl  TIL  then  will  ba  cotnblnad  with 
unmariad  TIU  and  r«mfu*«d  into  Iha 
patiania  Thu  axpartmenl  la  an  addition  to  an 
onuDinn  adoptiva  unmunolharapy  pn)l()col  in 
which  TIL  ara  laolalad  from  ■  patmnt  •  fur-nr. 
gn)wn  in  culturo  Ui  the  praaence  of 
inlarleukin  2,  and  reinfuaed  Into  the  palmnt 
rha  marker  gene  will  be  u««d  to  delect  TIL  at 
vanoua  tune  iniervala  following  rainfuaion 

Approval  i*  b«ae<l  on  the  foilowirm  four 
•  tipuiatiuna 

1   There  will  be  no  more  than  10  patient*  in 
the  initial  trial. 

i  The  pationii  »olm  tril  will  have  a  life 
(expectancy  of  about  90  rtaya. 

J  The  patienia  give  fully  informed  ain»«nl 
to  participate  in  Iha  trial,  and 

4    The  lnve*tl||atoni  will  provide  additional 
(tula  before  expanding  the  trial  by  adding 
palienla  or  by  inaertinjj  a  gene  for  therapeutic 
purpoaea 

B  Ammuinwnt  of  S4K:l!on  l-C  of  the  .\'!H 

l^tjidelinfs 

Section  l-(:  of  the  Guidellnei  Is 
modified  to  read  as  followi 

The  (iuidehnea  are  applicable  to  all 
rwombinani  DNA  rweeartA  within  the  United 
Htatea  or  it*  temtorlea  which  la  conducted  at 
or  ip<inaored  by  an  Inatltutlon  that  racetvea 
any  aupport  for  recombinant  DNA  research 
fnnn  the  National  tnatltutea  of  Health  (NIH) 
Thia  Includee  reaearrji  perfonnad  by  NIH 
(lire«:lly 

An  individual  receiving  aupporl  for 
r«*«arr;h  involvlnn  re<x)mbUiant  DN.A  muat  be 
asKx:iated  with  or  iponaored  by  an 
inatitutlon  that  can  and  doea  aaaume  the 
r>>*ponalbilltiea  aaalgned  in  Iheae  (^uidelinea 

rha  NIX  (.uidelinaa  are  alao  applicable  to 
(Bcoiiiblnant  DNA  pro)eclB  done  abroad 

1    If  they  are  «upp<:)rtad  by  NIH  funda.  or 

2.  If  they  involve  deliberate  releaae  into  the 
environment  or  letting  in  humatu  of 
malerlali  containing  rect)mbinant  DNA 
developetl  with  NIH  funda.  and  if  the 
inatilution  'hal  devel(n<«»i  thoae  raatrnali 


•ponaon  or  parttctpata*  In  tboaa  pro|act». 
Participation  Inchioaa  raaaardi  ooUaboratlon 
or  oontTactual  agraamanta,  but  ao(  mera 
provulon  of  reaaarcb  matarlala. 

If  the  boat  oountry  baa  aatabllahad  rulaa  for 
the  conduct  of  racombinant  DNA  proiacts. 
then  the  projact  muat  ba  In  comphanca  with 
thoaa  rulea  If  tha  hoal  country  doa«  not  hava 
iuch  rulea.  the  propoaad  protect  mual  ba 
reviewed  by  an  NlH-approved  IBC  or 
equivalent  review  body  and  accepted  In 
writing  by  an  appropriate  national 
govmmontal  authority  of  tha  boat  country 
The  aafety  practice*  to  be  employed  abroad 
muat  be  reaaonably  conaiatent  with  tha  NIH 
(.uidvlmea 

C  Pn)posed  Amendment  of  Section  f-B 

Section  l-B  is  modified  to  r«ad  as 
follows 

In  the  context  of  the**  Guidelines 
rfxximbinani  DNA  molecules  era  def^nad  as 
either  (i|  molecules  which  are  construc-ted 
ouUide  living  calla  by  Krtnmg  natural  or 
•  ynlhetic  DNA  tagmants  to  DNA  molecule* 
that  can  replicate  In  a  living  call  or  (li)  DNA 
molecuiea  that  result  from  the  replication  of 
thoaa  descrlbad  in  fl)  above 

Synthetic  DNA  aegroants  likely  to  yield  a 
potentially  harmful  polynucleotide  or 
p«)lypeptida  (e.g..  a  toxin  or  a 
pharmacologically  active  agent)  shall  be 
considered  as  equivalent  to  their  natural 
DNA  counterpart.  If  tha  synthetic  DNA 
iegment  la  not  expreaaed  in  vivo  aa  a 
biologically  active  polynucleotide  or 
polypapttda  product.  It  is  exempt  from  tha 
(>uldellnaa. 

Ganomic  DNA  of  plants  and  bacteria  that 
has  acquired  a  transpoaable  alemant.  avan  If 
tha  latter  was  donated  frooi  s  recooibinant 
vector  no  longer  present  is  not  sub|«ct  to 
thesa  Guidailnaa  unlasa  tha  traospoaon  itsatf 
contains  recombiivant  DNA. 

IIL  CocTKtioa  to  ^4otlo•  of  Actiooa 
PubtiabMl  to  tfa«  PMUral  Rasbtor  oa 
Octobw  2a.  1MB  (53  FR  4S410) 

Two  phrases  were  Inadvertently 
di^ipped  from  Pari  II..  D  Revision  of 
Appendix  C-IV  Appendix  C-IV  should 
r^nd  as  follows 

Any  atporogeruc  Bacillus  tubtill*  or 
aiporogenic  Bacillus  bchamfonnis  strain 


which  doat  not  rwart  to  a  ■poraformer  with  a 
fraquancy  greater  than  10.  can  ba  uaad  for 
cloning  DNA  with  the  excaptton  of  thoaa 
exparlmants  listad  below. 

For  theaa  axampt  laboratory  experiments, 
BLl  physical  containment  oondltions  are 
raoommended. 

For  large-acale  (LS)  fermentation 
experiments,  the  appropriate  physical 
oontainmenl  conditions  naad  ba  no  greater 
than  thoae  for  tha  hoat  organism  unmodified 
by  recombinant  DNA  techniques;  tha  IBC  can 
specify  higher  containment  if  it  deems 
Deoeasary 

OMBi  "Mandatory  Information 
Requirements  for  Federal  Aaaistanca 
Program  AimouncemenU"(45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
In  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lista  In  ita 
announcement*  the  number  and  title  of 
affected  individual  prt>gratna  for  the 
guidance  of  the  public.  Becauae  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  intereat  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition.  rvJIH  could 
not  be  certain  that  every  Federal 
program  would  be  Included  as  many 
Federal  agenciea,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  Individual 
program  listing.  NIH  invites  readers  to 
direct  question*  to  the  Information 
address  above  about  whether  individual 
programs  listed  In  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 

Dated  March  2. 1969 
famaa  B.  WynsaardaB. 
Diroctor.  National  trutitutet  of  Health. 
[FR  Doo  8»-8«74  Filed  3-10-88;  8:48  am) 
MUJMQ  OOM  4MS-ava 
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AOCNCY 

40cniPwtioo 


Final  Fadaral  PadMy  Ma  Uprtata 
■  aawf  I   Fjnvlronni«ntal  Protection 

ACnotC  Final  rule. 


:  Thfl  Environm«n(al  Protection 
i\g«ncy  ("EPA")  Is  amandlng  the 
National  Oil  and  Hasardoui  Subatancei 
Contingency  Plan  CNCP^).  40  CPR  Part 
30O,  which  was  proinul8*l"d  pursuant  to 
•ectlon  lOS  of  the  Comprehenaive 
FInvtronmental  Responae.  Cocnp«nsation. 
and  Liability  Act  of  1980  ( 'CERCLA  ) 
(amended  by  the  Superfund 
Amendmenta  and  Raauthoris^tlon  Act 
of  1988  (■"SARA'))  and  Executive  Order 
IZSaO  (52  PR  2823.  January  29.  1987) 
CERCLA  requirea  that  the  NCP  include  a 
list  of  national  priorltiea  amon^  the 
known  raleasea  or  threatened  releaaes 
of  hazardoua  lubatancea.  pollutants,  or 
contaminants  throughout  the  United 
Stalea,  and  that  the  list  be  revised  at 
leaat  annually  The  National  Priorities 
List  ("NPL").  Initially  promulgated  aa 
Appendix  B  of  the  NCP  on  September  a, 
1983  (48  PR  40868).  oonatltiilM  thla  hat 
and  Is  being  revised  today  by  the 
addition  of  eight  Federal  facility  sites  to 
the  Fed«r«l  swtkm  of  tk«  NPL.  the 
expansioa  of  two  Pedaral  facilty  sites 
already  on  the  NFL.  and  the 
reclasaificatlon  of  one  site  already  on 
the  NPL  to  a  Federal  facility  site.  EPA 
haa  raoiewed  pubbc  comments  on  the 
UstiM  of  thaoa  sitaa  and  has  decided 
that  they  meet  the  ellgibthty 
requirements  and  Hating  policies  of  the 
NPL  Information  supporting  these 
actions  IS  contained  In  the  Superfund 
Public  Dockets  FJsewhere  In  today's 
Fadanl  Regieter  Is  a  notice  daacribing 
the  polu'v  under  which  soir^  of  these 
FpderrtI  ftir.ility  sites  are  being  added  to 
the  NPl .  This  rule  resulU  In  a  final  NPL 
of  799  tiles.  41  of  them  In  the  Federal 
section.  370  sites  are  proposed  to  the 
NPL  Z2  of  them  In  the  Federal  section. 
Final  and  proposed  sites  now  total  1.100. 


;  OATC  The  affective  date  for 
this  amendment  to  the  NCP  shall  b« 
AprtI  IZ  1989  CERCLA  section  306 
provides  for  a  legislative  veto  of 
regulations  promulgated  under  CERCLA 
Although  INS  V  Chadha.  482  US.  919. 
103  S  Ct.  2784  (1983).  cast  the  vahdlty  of 
the  legialatlve  veto  into  question.  EPA 
has  transmitted  a  copy  of  this  regulation 
to  the  Secretary  of  the  Senate  and  the 


Oark  «« Iha  Howe  of  Repreaaaftalhroa.  U 
anr  action  by  Cengreea  calk  tha 
effective  date  of  this  regniatiaa  hito 
queetioa  tha  Agency  wlU  pubBih  a 
notice  of  cJarlflcation  In  the  Padwal 
RagMar. 

AMMBMas:  Addresees  for  tha 
Headquarters  and  Regional  doclcata 
follows.  For  further  details  on  what 
these  dockets  contain,  see  seclian  I  of 
the  "Supplementary  Infonnabon** 
portion  of  this  preamble. 
Tina  Maragousis.  Headquartera.  U.S. 
EPA  CERCLA  Docket  Offloa, 
Waterside  Mall.  401  M  Street  8W.. 
Washington.  DC  2D4ea  202/aa-«M*. 
Evo  Cunha.  Region  1.  U.S.  EPA  Waata 
Management  Records  Center,  HES- 
CAN  a,  |.F  Kennedy  Fedarai  Buildiag. 
Boston.  MA  02203.  617/586-Saoa 
US.  EPA.  Region  2,  Docament  Coatrol 
Center.  Superfund  Docket.  20  Federal 
Plaia.  7th  Floor,  Room  740.  New  Yoih, 
NY  10278.  Latchmin  Serrano.  X12/264- 
5540,  Ophelia  Brown.  212/284-1154. 
Diane  McCreary,  Region  3.  U A  EPA 
Library,  5th  Floor.  841  Cheatnat 
Building.  9th  k  Chestnut  Stieeta. 
Philadelphia.  PA  19107.  215/5fi7-068a 
Cayle  Alston.  Region  4,  U.S.  EPA 
Ubrarv.  Roan  C-&.  345  Couitland 
Street  NE..  Atlanta.  CA  3038ft.  404/ 
J47-42^^ 
Cathy  Freeman.  Region  5.  US.  EPA.  5 
HS-12.  230  South  Dearborn  8treet. 

Chkzafo.  IL  40804.  n2/88e~a(n4. 

Deborah  Vaoghn- Wright  Region  t.  UA 
EPA.  1445  Roea  Avenue.  MaO  Code 
eH-MA.  Dallaa.  TX  75202-273S.  214/ 
665-874a 

Connie  McKenzie.  Region  7.  UA  EPA 
Library.  728  Minnesota  Ave 
Kaaaaa  Qty.  KS  88101.  913/2 

Doioree  Eddy.  Region  8.    US.  EPA 
Library.  «■  lOth  Street.  Suite  UXk 
Denver.  CO  80202-2406.  303/M0-1444. 

Linda  Sunnen.  Region  9.  U.S.  EPA 
Library.  8th  Floor.  215  Premont  Biraat 
San  Francisco.  CA  94108.  416/974- 
8082. 

David  Bennett  Region  la  US.  BPA.  Mh 
Floor,  1200  8th  Avenue.  Mail  Slop 
HW-0e3.  Seattle.  WA  98101.  208/4 
2103. 


kTKM  contact: 

Joseph  Kruger.  Hazardous  Site 
Evaluation  Division.  Office  of 
Emergency  and  Remedial  Reeponaa 
(OS-230).  US.  Environmental  Protactlan 
Agency.  401  M  Street  SW..  Waahlngton. 
DC  20480.  or  the  Superfund  Ha4line. 
Phone  (800)  424-0340  (382-3000  la  the 
Washingtoa  DC  metropolitan  area). 
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L  Intradudion 

Background 

fai  1980,  Congrees  enacted  the 
Conprehenaive  Environmental 
Responae,  Ccnnpensation.  and  Liability 
Act  42  U.S.C  tactions  0801-0067 
("CERCLA  •  or  the  "Act"),  in  response  to 
the  dangers  of  tincontroUed  or 
abandoned  haaardous  waste  sites. 
CERCLA  was  amended  In  1988  by  the 
Suparfand  Amendments  and 
Reauthorization  Act  (••SARA").  Pub.  L 
No  99-499.  Stat.  1613  et  $eq  To 
Implement  CERCLA.  the  Environmental 
Protection  Agency  ("EPA"  or  "the 
Agency")  promulgated  the  revised 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  ("NCF).  40  CFR  Part 
30a  on  )uly  18.  1982  (47  PR  31180) 
pursuant  to  CERCLA  section  106  and 
Executive  Order  12316  (46  PR  42237. 
August  20, 1981).  The  NOP.  further 
revised  by  EPA  on  September  18, 1985 
(60  PR  37824)  and  November  2a  1985  (50 
PR  <T9\2\,  sets  forth  guidelines  and 
procedures  needed  to  respond  under 
CERCLA  to  releases  or  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants.  On 
DeoaiBber  21. 1088  (53  PR  51394).  EPA 
propoaad  revisions  to  the  NCP  in 
responae  to  SARA. 

Section  106(aM8)(A)  of  CERCLA.  as 
■Blended  by  SARA  requires  that  the 
NCP  include  criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial  action 
and.  to  the  extent  practicable,  take  into 
account  the  potential  urgency  of  snch 
action  for  the  purpose  of  taking  removal 
action.  In  response  to  that  mandate. 
EPA  developed  a  model  for  assessing 
the  relative  risk  poaad  by  sites  (the 
"Hazard  Ranking  System"  or  "HRS "). 

Section  106(a)(8KB)  of  CERCLA.  as 
■■■MmUH  by  SARA,  requires  that  the 
•tatatary  criteria  provided  by  the  HRS 
be  uaad  to  prepare  a  list  of  national 
priorities  among  the  known  releases  or 
threatened  releaaes  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  SUtes.  The  list 
which  is  Appendix  B  of  the  NCP,  Is  the 
National  Priorities  List  ("NPL").  Section 
ia6(a)(8)(B)  also  requires  that  the  NPL 
be  ravlaed  at  least  annually. 

An  original  NFL  of  408  sites  was 
proaaalpBted  on  September  8, 1983  (48 
PR  40868).  The  NPL  has  been  expanded 
■kice  then,  most  recently  on  )uly  22, 1987 
(52  FR  27820).  The  Agency  has  also 


published  a  luunbar  of  pRqxiaed 
rulemakingB  to  add  aitet  to  the  NPL, 
moat  recently  Update  #7  on  June  24, 
1988  (S3  PR  23088).  EPA  announced  on 
June  la  1000  (51  FR  21066).  that  it  would 
list  Federal  facility  titea  in  a  separate 
section  of  dw  NPL,  using  the  same 
technical  criteria  that  qualify  non- 
Federal  sites. 

EPA  may  delete  sites  bom  the  NFL 
when  no  further  response  is  appropriate, 
as  provided  in  the  NOP  at  40  CFR 
300.e6(c)(7).  To  date,  the  Agency  has 
deleted  24  sites  from  the  NFL.  8  of  them 
since  the  June  1088  proposed  rule.  They 
are: 

•  September  1, 1988  (53  PR  33811) 

— Tri-aty  Oil  Conservationist  Inc., 

Tampa,  Florida 
— Varsol  ^111  (once  listed aspart  of 

Biscayne  aquifer),  Miami.  Florida 

•  December  23. 1068  (53  FR  51780) 
— Toftdahl  Dnmis,  Brush  Prairie, 

Washington 

•  January  la  1980  (54  PR  2124) 

— Matthews  Electroplating,  Roanoke 
County,  Virginia 

•  February  13. 1080  (54  FR  6621] 

— Preaqoa  lala.  Erie.  PennsylvaBia 

•  Pebniary  21. 1080  (54  FR  7424) 

— Pairamore  Surplus.  Mount  Plaasant 
Florida 

•  February  22.  leeo  (54  FR  7548) 
—Cooper  Road.  Voorhees  Township, 

New  Jersey 

•  February  22, 1080  (54  FR  7540) 

— Krysowaty  Farm.  HiUsborough. 
New  Jersey. 
EPA  has  also  published  several  notices 
of  intent  to  delete  sites. 

This  rule  adds  eight  Federal  facility 
sites  to  the  NPL,  e}q>ands  two  Federal 
facility  sites,  and  reclassifies  one 
private  site  to  a  Federal  fadlitiy  site. 
EPA  has  carefully  considered  pubUc 
comments  submitted  for  the  sites  in 
today's  final  rule.  This  rule  residts  in  a 
final  NFL  of  790  sites,  41  of  them  in  the 
Federal  section;  370  sites  are  in 
proposed  sUtus.  22  of  them  in  the 
Federal  section.  With  these  changes, 
final  and  proposed  sites  now  total  1,160. 

EPA  includes  on  the  NPL  sites  at 
which  there  are  or  have  been  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants. 
The  discussion  below  may  refer  to 
"releases  or  threatened  releases"  simply 
as  "releases",  "facilities",  or  "sites". 

Information  Available  to  the  Public 

The  Headquarters  and  Regional  public 
dockets  for  the  NPL  (see  Aooncsscs 
portion  of  this  notice)  contain 
documents  relating  to  the  scoring  of 
sites  in  this  final  rule.  The  dockets  are 
available  for  viewing  "by  appointment 
only"  after  the  appearance  of  this 


notice.  The  hours  of  cqieration  for  die 
Headquarters  dodcets  are  frcMn  9X0  ajn. 
to  AHO  pjn.,  Monday  dirough  Friday 
excludiJag  Federal  holidays.  Please 
contact  individual  Regional  dockets  for 
hours. 

The  Headquarters  docket  contains 
HRS  score  sheets  for  each  final  site,  a 
Documentation  Record  for  each  site 
describing  the  information  used  to 
compute  the  scwe.  pertinent  information 
for  any  site  afifected  by  special  study 
waste,  information  for  sites  affected  by 
the  policy  for  listing  sites  subject  to  the 
Surface  Mining  Contnri  and  Reclamation 
Act  of  1977  (SMCRA),  a  hst  of 
documents  referenced  in  the 
Documentation  Record,  comments 
received,  and  the  Agou^'s  response  to 
those  comments.  Tlw  Agency's 
responses  are  contained  in  the  "Si4>port 
Document  for  die  Revised  National 
Priorities  List— Final  Federal  Facility 
Site  Update.  March  1980." 

Each  Regional  docket  includes  all 
information  available  in  the 
Headquarters  docket  for  sites  in  that 
Region,  as  well  as  the  actual  reference 
dociunents.  which  contain  the  data  EPA 
relied  upon  in  calculating  or  evaluating 
the  HRS  scores  for  mtes  in  the  Region. 
Tliese  reference  documents  are 
available  only  in  the  Regional  dockets. 
They  may  be  viewed  "by  appointment 
only"  in  the  appropriate  Regional 
Docket  m  Superfund  Branch  office. 
Requests  for  copies  may  be  directed  to 
the  appropriate  Regional  docket  or 
Supeifnnd  Branch. 

An  informal  written  request  rather 
than  a  formal  request  should  be  the 
ordinary  procedure  for  obtaining  copies 
of  any  of  theae  documents. 

EPA  has  published  a  statement 
describing  what  background  information 
(resulting  from  the  initial  investigation 
of  potential  CERCLA  sites)  the  Agency 
discloses  in  response  to  Freedom  of 
Information  Act  requests  (52  FR  5578, 
February  25. 1987). 

n.  Purpose  and  Implanentadon  of  die 
NPL 

Purpose 

The  primary  purpose  of  the  NPL  is 
stated  in  the  legislative  history  of 
CERCLA  (Report  of  the  Committee  on 
Environment  and  Public  Wories,  Senate 
Report  No.  98-848. 96di  Cong.,  2d  Sess. 
00  (1980)): 

The  priority  lists  serve  primarily 
infonnational  purposes,  identifying  for  the 
States  and  the  public  those  facilities  and  sites 
or  other  releases  which  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or  site 
on  the  list  does  not  in  itself  reflect  a  fudgment 
of  the  activmas  ai  its  owner  or  operator.  It 
does  not  reqtiira  tiuMC  persons  to  undertake 
any  actioa.  nor  does  it  assign  liabiUty  to  any 


person.  Subsequent  government  actioa  In  the 
form  of  remedial  actioos  or  enforoement 
actions  will  be  necessary  in  order  to  do  so. 
and  tliese  actions  will  be  attended  by  alJ 
appropriate  procedural  safeguards 

The  purpose  of  the  NPL  therefore,  is 
primarily  to  serve  as  an  informational 
and  management  tooL  The  initial 
identification  of  a  site  for  the  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  the  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any.  may 
be  appropriate.  The  NPL  also  serves  to 
notify  the  pubUc  of  sites  EPA  believes 
warrant  fiulher  investigation. 

Federal  facility  sites  are  eligible  for 
the  NPL  pursuant  to  the  NCP  ai  40  CFR 
300.68(c)(2).  However,  section  111(e)(3) 
of  CERCLA  as  amended  by  SARA 
limits  the  expenditure  of  CQICLA 
monies  at  Federally-owned  facilities. 
Federal  facility  sites  are  also  subject  to 
the  requirements  of  CERCLA  section 
120,  added  by  SARA 

Placing  Sites  on  the  NPL 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  The  principal 
mechanism  is  the  application  of  the 
HRS.  The  HRS  serves  as  a  screening 
device  to  evaluate  the  relative  potential 
of  imcontrolled  hazardous  substances  to 
cause  human  health  or  safety  problems, 
or  ecological  or  environmental  damage. 
He  HRS  score  is  calculated  by 
estimating  risks  presented  in  three 
potential  "pathways"  of  human  or 
environmental  exposure:  Ground  water, 
surface  water,  and  air.  Within  each 
pathway  of  exposure,  the  HRS  considers 
three  categories  of  factors  "that  are 
designed  to  encompass  most  aspects  of 
the  likelihood  of  exposure  to  a 
hazardous  substance  through  a  release 
and  the  magnitude  or  degree  of  harm 
from  such  exposure":  (1)  Factors  that 
indicate  the  presence  or  likelihood  of  a 
release  to  the  environment  (2)  factors 
that  indicate  the  nature  and  quantity  of 
the  substances  presenting  the  potential 
threat  and  (3)  factors  that  indicate  the 
hiunan  or  environmental  "targets" 
potentially  at  risk  from  the  site.  Factors 
within  each  of  these  three  categories  are 
assigned  a  numerical  value  according  to 
a  set  scale.  Once  numerical  values  are 
computed  for  each  factor,  the  HRS  uses 
mathematical  formulas  that  reflect  the 
relative  importance  and 
interrelationships  of  the  various  factora 
to  arrive  at  a  final  site  score  on  a  scale 
of  0  to  100.  The  resultant  HRS  score 
represents  an  estimate  of  the  relative 
"probabihty  and  magnitude  of  harm  to 
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th*  hfOMU  poyiatton  or  ■— llhn 
•nvlraHMBt  tron  cxposn  to 
haxankMM  subctaiica  aa  a  rMolt  of  lh« 
contamlnatkMi  of  groond  watar,  aurfaoa 
watar,  or  air"  (47  PH  niaa  Mt  1*. 
1982).  ThoM  altoa  that  aoora  XUO  or 
graalOT  on  tha  HRS  ara  altglbl*  for  tte 
NPU 

Undar  thm  aaoond  iiiai  hanlaaB  for 
adding  aitaa  to  the  NFl.  aaob  8Uta  may 
dMtgnate  a  atngU  ait*  aa  tta  top  priority. 
r««anllaao  of  tha  HRS  aoora.  Tlda 
machjiniaa  la  providad  by  tactkni 
106(aMSKBl  of  CERCLA.  aa  aoModad  by 
SAJIA.  wkicli  raqulraa  that,  to  tha  axtant 
practkabl*.  tba  NFL  tedwk  within  tha 
100  hlghaat  prioritiM.  ona  fKihty 
daaiyialod  by  aach  SUto  tapraaanfiin 
tha  paataat  danfar  to  pobttc  haaith. 
watfara.  or  tha  anyironaaant  among 
known  bcihtiaa  in  tha  SUta. 

Tha  third  machaniaai  (or  Hating 
tncJudad  tai  tha  NCP  at  40  CFR 
30aaa(bH4)  (so  PR  STSM.  Saptaaibar  1& 
1066).  haa  baan  uaad  only  in  rara 
tnatanraa  It  allows  cartaki  ailaa  with 
IfRS  aooraa  bolow  2SJ0  to  ba  aUgibk  for 
tha  NFl.  tf  all  of  tha  following  occur 

•  Tha  Agancy  for  toxic  SubatAncea 
and  Dlaaaaa  RagUtry  of  tha  U.& 
Depnrtniaat  of  Haaith  and  Ihian 
Sarvtcaa  haa  laanad  a  haaith  adviaory 
which  rvcoawkanda  diaaoriatinn  of 
Individuala  froaa  tha  raUaaa 

•  EPA  datarminaa  that  tha  ralaaaa 
poaaa  a  aignlficant  thraat  to  pabllc 
haaith. 

•  EPA  anticipataa  that  It  will  ba  niore 
coat  «fT0cU*a  to  uaa  Ita  raaadial 
authonly  than  to  uaa  Ita  mnoval 
authority  to  raapond  to  tha  ralaaaa. 

All  aitaa  In  thia  updata  ara  baing 
incladad  on  tha  NPL  baaed  on  HRS 


Fadarml  agendaa  hava  tha  primary 
reaponaibihty  undar  CERCLA  aactlon 
120(( )  for  Idantifyii^  Fadarml  facility 
•Ita*.  In  coniunctiaa  with  BPA  Ragknal 
Officaa.  tha  Fadaral  agandaa  parfonn 
Invaatigatiana.  aampling.  monitoring, 
and  acoring  of  aitaa.  Ragiooal  Officaa 
than  conduct  a  quality  control  rvviaw  of 
tha  Candida  ta  attaa.  EPA  Haadquartara 
ooodacta  furthar  qnahty  aaauranca 
audita  to  anaora  acoracy  and 
conaiatancy  among  tha  vmrioaa  oflioaa 
participating  tn  tha  acoring  Tha  Agancy 
than  propoaaa  tha  attaa  that  aiaat  ona  of 
tha  thtaa  allglbility  crilaria  for  bating 
(and  EPA'a  tlatli^  pobciaa)  and  aoUciU 
pubhc  oonmenl  on  tha  propoaaL  Baaad 
on  tbaaa  oommanis  and  finithar  rwiaw 
by  EPA.  tha  Agancy  dataiuiiuaa  final 
HRS  aoaraa  and  ttota  thoaa  aitaa  that  atlll 
qualify  far  tba  final  NFU 

In  raaponai  to  CERCLA  aoctkn  \Ob{c\, 
aa  amaartarl  by  SARA.  BPA  haa 
propoaad  rariataaa  to  tha  HRS  (S3  FR 


51MZ.  Daoaahw  IS.  \»m\.  BPA  tartandi 
to  laaaa  Hm  rwtaad  HRS  aa  aooa  aa 
poaaftta.  Iktwatai.  mM  Ika  propoaad 
ravlakHW  hava  baan  aaMad  to  pabttc 
oooMMBt  and  pot  taito  aflaet  BPA  wfll 
continua  to  propoaa  and  promnlgata 
aitaa  uata^  tha  cavrant  HRS,  hi 
aooordanc*  with  CERCLA  aactlon 
106(cNi )  and  Coayaaaioaal  tailani  a«». 
a^..  S.  Rap.  t^.  11. 99th  Cong.,  lat  Saaa. 
41  (1986):  151  Cong.  Rsc  8-lian  (dally 
ad..  Sapt  la,  19H)  (atatament  of  San. 
Baucoa). 

m. 


Releoam  firm  F*dmJ  Fbdhty  Sitm 


CERCLA  raatricts  BPA'a  aathortty  to 
raapond  to  oartain  catagnriaa  of  lalaaaaa 
of  haxardooa  aobatanoaa,  poUutaata,  or 
contaminanta  by  axpraaaly  a>iihwiing 
aoaaa  aobatanoaa.  ancfa  aa  paii otaum. 
from  tha  raaponaa  (aiigiaia  In  addition, 
CERCLA  aaction  106(a)(SMB)  diracta 
EPA  to  llat  priority  ailaa  "among"  Ifaa 
known  ralaaaaa  or  thraatanad  ralaaaa  ■ 
of  hazardoua  aubatanoaa.  poUotaata,  or 
cootamiaanta.  and  aactlon  10B<aK8)(A) 
dirocta  BPA  to  conaidar  oartain 
anoaaratod  and  "othar  appropriata" 
facton  la  doing  aa  Thoa,  aa  a  mattar  of 
policy.  BPA  haa  daa  diacration  not  to  aae 
CERCLA  to  raapond  to  oartain  tynaa  of 
ralaaaaa.  Par  axampia.  BPA  haa  dkoaaB 
not  to  bat  aitaa  that  raanh  from 
contamination  aaaodatad  with  fadUtlaa 
llcanaad  by  tha  Nudaar  Ragolatory 
Commiaakm  (f^RC).  on  tha  poanda  that 
NRC  haa  the  authority  and  axpartlaa  to 
clean  up  releaaea  from  thoaa  tedbtlaa 
(46  FR  40881.  SeptasBbar  «.  1989).  Where 
other  anthoritlaa  axlaU  pladag  tha  alta 
on  tha  NFL  for  poaaibla  famednal  action 
under  CERCLA  may  not  ba  appropriata. 
Therefore.  EPA  has  chooen  to  defer 
certain  typaa  of  aitaa  from  the  Hf^  even 
though  CERCLA  BMy  provide  authority 
to  raapond.  if.  however,  the  Agency  later 
detenninea  that  aitaa  not  listed  as  a 
matter  of  policy  are  not  being  property 
responded  to.  the  Agency  may  place 
them  on  the  NPL 

In  the  propoaed  revisions  to  the  NCP 
(53  FR  61304.  December  21.  1988),  the 
Agency  Is  considering  extending  the 
deferral  policy,  under  certain 
circumstances,  to  Include  other  Federal 
authoritiea  and  SUtea  that  hava 
corrective  action  autboritr.  The  Agency 
Is  alao  considering  extending  the  policy 
to  sites  where  the  potentially 
responsible  parties  enter  Into 
enforcement  agracmenta  for  site  cleanup 
under  CERCLA.  BPA  notes  thet  even  If 
another  authority  is  appticabie  to 
Fadaral  fadlltiea.  tha  cleanop  of  auch 
sllea  will  not  be  dderrad.  and  Fadaral 
Fadlklaa  will  oontlniie  to  be  hiciaded  ta 
the  ra>U  conaiatant  with  CERCLA 
section  U0(d)(2). 


On  haa  ia  1988  (SI  PR  XMM).  tba 
A«ancy  aoBoonead  a  daciiian  on 
coa^wnantaofapoMcyfarfnarally 
dalafrli^  from  Uadag  thoaa  aon-Federal 
sites  that  aia  aabtact  to  SobtltU  C  of  the 
Raaouroe  Conaarvatlon  and  Raoovary 
Act  (RCRA).  The  policy  waa  tntended  to 
reflect  RCRA'a  broadened  uai  active 
action  autboridaa  aa  a  raaatt  of  tha 
Haxardooa  and  Sottd  Waate 
AmMdnants  of  1984  (H8WA).  in 
aanoandng  tba  RCRA  pobcy,  the 
Agency  raaervad  for  a  latar  dale  the 
question  of  whether  thla  or  another 
poUcy  wmU  ba  applied  to  Federal 
facility  aitae  that  indada  one  or  more 
RCRA  hazardous  waste  managanwint 
wilta.  azKi  thna  are  sublet  to  RCRA 
Subtitle  C  corrective  action  antboritie*. 

On  May  11 1M7  (S2  FR  \79»\\  tha 
Agency  — >««>r«><  its  intant  lo  adopt  a 
poUcy  that  would  allow  Fadaral  fadhty 
aitea  to  be  pUoad  on  tba  NFL  regardleaa 
of  whether  RCRA  SabtHia  C  oorractlve 
action  authorities  ara  appllcabla. 

Qsewbare  tn  today's  Fadaaai  RagiaiBr 
Is  a  aotloe  deecrihina  the  policy  for 
pladns  on  the  NFL  dboee  aitea  located 
on  PeteaUy^)woed  or  -operated 
facilities  that  meet  the  ehgibiUty  criteria 
(e.g^  HRS  acore  of  ZUD  at  greater)  eet 
oat  tai  tba  NCP  for  bating  on  the  NPL 
even  If  the  Federal  facility  la  also 
subject  to  the  uaiactiva  action 
authoritias  of  RCRA  Sobtitla  C  Tbos  the 
June  la  1908  RCRA  deferral  policy  (51 
Fr  21067).  applicable  to  private  aitea. 
will  not  be  appUad  to  Federal  fadhty 
sitae. 

The  Agency  beUevea  that  placing 
Federal  fadhty  sltea  with  or  without 
RCRA-regulated  hazardoua  waate 
management  units  on  the  NPL  is 
consistent  with  the  intant  of  section  120 
of  SARA  and  will  serve  the  purposes 
originally  tntanded  by  the  NCP  at  40 
CFR  30a.86(e)(2)-— to  adviae  die  pubbc  of 
the  statna  of  Federal  Govemaient 
cleanup  efforts  (SO  FR  47931.  November 
2a  1986).  In  addition,  bating  will  help 
other  Federal  agendea  aet  prioritiea  and 
focua  deanup  efforts  on  those  sites 
presenting  the  most  aeriotts  problems. 

Releases  from  Special  Study  Wastes 
and  Mining  Sites 

Section  106(g)  of  CERCLA.  as 
amended  by  SARA,  requirea  additional 
informabon  before  sites  Involving  RCRA 
"spedal  study  wastes"  can  be  added  to 
the  NPL  (53  FR  23902.  hme  24, 1988).  One 
of  the  sites  being  expended  In  this  rale 
rWeldon  Spring  Quarry /FUnt /Pits) 
Involves  soch  wastes.  The  same  site 
alao  Involvea  mining  waatea.  wWch  are 
addreaaed  under  a  SMCRA  appUcabibty 


policy  ateo  axidalBad  OB  Jana  24.  liW 
(53  PR  28888).  A  BaoMrawtam  haa  baan 
placed  in  tiha  dodcet  addraaakv  tba 
appUcathm  of  tha  ipadai  study  waste 
and  SMCRA  polldes  to  this  site. 


IV.  DbpoaWoB  of  Sllsa  In  Taday's  Final 


This  final  rale  adds  eight  Fadaral 
facility  sites  to  the  Federal  fadlity 


section  of  the  NPL  (Table  I),  finalizes  the 
expansion  of  two  Federal  ^dUty  dies 
already  on  the  NPL  and  redas^es  one 
site  already  on  die  NPL  to  s  Federal 
facility  site. 
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NewFinaJSitM 

Tha  aigbt  new  Padeial  fMOny  Silas  tai 
today's  final  nla  an  sdi^ct  to  Iba 
comctlva  actioB  aimkatlttes  of  RCRA 
Subtitle  C  EPA  is  pladi«  tbaaa  aitas  an 
the  NFLooaaiatettt  arith  the  Ilati^ 
policy  far  Fadaral  bdUtiea.  deacribad 
alsewbva  in  today's  Fodsnl  lts|lslsi 
They  inclade  aix  sites  fqaopoaad  tor  flia 
NPL  OD  hdy  22.  mr  (82  FR  27013).  and 
two  d^propoaad  on  Jane  24, 1968  (53 
FR  23880.  Hw  Asenqr  received 
canBams  OB  tsao  of  Oe  sites 
repropoaad  on  Joly  22. 1987;  no 
oommanis  awce  racdved  en  the 
remaining  six  dies. 

The  Afancy  received  technical 
ooBBments  on  the  proposal  to  bat  the 
Letterkenny  Anny  Depot  (Property 
Disposal  Office  Area).  Franklin  Coonty, 
Pennsytvania.  and  the  Anniston  Army 
Depot  (Soutfaaaat  hduatiia]  Area), 
AnnlstoB.  Alabama.  BPA's  response  to 
these  ooannents  is  discnssed  hi  the 
"Sopport  Docomant  for  the  Revised 
National  Priorities  List— Final  Federal 
Facility  Site  Update,  March  1989"  which 
is  available  in  the  appropriate 
Superfund  Dockets. 

Site  Expansions 

The  Agency  is  finalizing  two  site 
expansions  in  thia  rule,  the  expansion  of 
the  Rocky  Mountain  Arsenal  (RMA)  site 
in  Denver,  Colorado,  to  include  Basin  F, 
a  83-acre  lagoon  on  the  site,  and  the 
expansion  of  the  Weldon  Spring  Quarry 
(USDOE/Army)  site  in  St.  ChaiTes 
County,  Missonri.  to  indude  the  Weldon 
Spring  Feed  Materials  plant  and 
Rafflnate  Pits. 

The  epproadi  of  expanding  a  site  to 
indude  a  contlgnous  area  that  is 
oontiibntiBg  to  a  oontamiaation 


proUera.  radier  than  imiposnig  a  second 
separate  site,  is  widiin  the  A^ncy's 
authority  and  is  consistent  with  past 
practice.  For  instance,  in  the  first  NPL 
l»oposal  on  Decendter  3a  1982  (47  FR 
68478).  EPA  imposed  to  bst  a  284nile 
straem  bed  (tbe  "Silver  Bow  Creek 
site"),  and  finalized  Uiat  site  on 
Septonber  8, 1963  (48  FR  40658).  The 
Agency  tben  propoiMd  on  Jime  10, 1968 
(51  FR  21101)  to  expend  the  dte  to 
indude  an  additi<mal  area  which  EPA 
detemdned  to  be  signifioendy 
contributing  to  the  contamination;  the 
Silver  Bow  Creek  expansion  was 
finaUzed  on  )oly  22. 1987  (52  FR  27827). 
EPA  has  broad  authority  to  address 
contamination,  as  reflected  in  CERCLA 
section  104(dH4).  which  allows  the 
Agency  to  treat  related,  noncontigaotis 
facilities  as  one  for  tbe  puipoee  of 
remedial  action,  and  in  CERCLA  section 
101(9),  which  defines  a  "facility"  under 
CERCLA  to  include  any  site  or  area 
where  a  hazardous  substance  has  been 
placed  or  "come  to  be  located." 

The  Agency  received  comments  from 
one  party  opposing  the  proposal  to 
expand  the  RMA  site:  EPA  had 
proposed  this  expansion  on  July  22, 1987 
(52  FR  27643)  when  the  RMA  site  was 
added  to  the  final  NPL  EPA  believes 
that  it  is  appropriate  to  indude  Basin  F 
in  the  RMA  listing. 

Basin  F  is  located  on  section  38  of  the 
approximately  40  designated  land 
sections  at  the  RMA  property.  The 
RMA/NPL  site,  as  or^ally  listed, 
indudes  the  bulk  of  the  Arsenal 
property,  and  indeed  physically 
sarronnds  the  Basin  F  area.  EPA  has 
identified  Basin  F  as  a  major  source  of 
ground  watar  contamination  which 
mixes  with  ground  water  contamination 
from  other  sources  at  the  Arsenal. 


making  coordinated  response  necessary. 
Basin  F  also  represents  s  ma)or  aoorce 
of  siaface  oontaminetian.  ahboo^  that 
situatioo  is  being  eddressed  by  s 
CERCLA  interim  respcose  actioa  at 
Basin  F.  Hie  Afsacy  believes  that  the 
site  definition  for  RMA  sboold  be 
expended  to  indude  Basin  F  ao  tiiat  EPA 
wiU  have  iba  option  of  seeking  s 
coraprehowtve  remedy  onder  CERCLA 
for  contaminabon  at  the  cootigooua 
areas  of  Basin  F  and  the  original  RMA/ 
NPL  site.' 

Basin  F  was  exduded  from  the  RMA 
site  (as  inttially  pn^raaed  and 
promulgated)  because  EPA  beUeved  tiiat 
Basin  F  might  be  subbed  to  RCRA 
Subtitle  C  corrective  action  authorities, 
and  thus  might  be  appropriate  for 
deferral  vatder  the  Agency's  September 
6, 1963  NPL/KCRA  pdlicy  (48  FR  40882 
and  further  discussed  at  48  FR  40323- 
40324, 40336  (Odober  15. 1984]).  EPA 
subeequentiy  learned  that  Basin  F 
should  not,  in  fact  have  been  deferred 
to  RCRA  based  on  the  poUcy  in  effed 
when  RMA  was  proposed  for  bsing.* 


'  In  tha  GSM  of  tbe  Baaio  F  exparmtm.  i  ooo- 
contiguoua  wha  •xpanaiofi  analyiii  li  aot 
techmcaliy  rwmuwL  ItdarmaUae  dwalofwd  dving 
Ih*  couTM  of  tha  iiiiiiiiiiiti  lovaatiaabaa/faaaibibty 
•tody  confine*  that  rnntaiainatirai  iilaaili  fraa  tlia 
artgiaia]  RKiA/NFt  lita  to  the  Baaia  P  area  Ttrti 
providea  aa  addttioMi  baaia  ior  '-'i^n  BaiiB  F 
wiHiiB  tka  orifiiial  NFL  nta  at  RMA.  bitaaai  Hia 
ttatuta  provuka  tliat  a  CHICLA  "tMatrty"  iodvdei 
tba  aita  or  ana  wbare  basardoui  aahatantaa  ba«« 
"oona  tD  ba  locatwT  (CEKCLA  aactiea  lOlfSlV  Tha 
defraithai  of  a  "arta."  rafladad  by  tba  orislnal  HRS 
Uatiiig  paciraea.  ia  ooatiaaally  rafiaed  aa  Iba 
CQiCilA  laucaai  prngraaaaa  aad  man  lafofatioa 
0(1  tbe  extant  of  ooataiamatiao  is  deveiopad. 

'  Baain  F  atoppad  lacatnlus  RCRA  beaardoo* 
waataa  prtor  la  fatg  A  ISSl  (tba  eMaetrva  data  of 
tbe  land  diapaaal  rasBlattow)  and  did  aoi  oarttf> 
doaan  ptfav  to  )aoaarf  SB,  ISBS:  tbaa.  it  < 
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Rathar.  it  tbould  kav«  be«n  Includod  In 
the  ariglnaJ  RMA  aita  under  the  1983 
policy. 

Baaln  F  elao  quaUflet  for  listing  under 
the  currant  policy  Pasaa^  of  HSWA  In 
1004  gave  the  Agency  additional 
authoritiea  under  RQIA  to  order 
corrective  action  at  all  units  at  a  RCRA 
fadUty.  Including  those  that  wera 
known  as  "^on-regulated"  units;  thus, 
on  |un«  ia  1900  (51  PR  Z1067],  the 
Agency  announced  a  revised  NPL/ 
RCRA  policy  which  provided  for  the 
deferral  from  listing  of  certain  RCRA 
sites  where  corrective  action  authorities 
are  available  (again,  including  sites  with 
non-regulated  units).  However,  that 
revised  policy  applied  only  to  non- 
Federal  fadhty  sites,  and  thus  not  to 
Basin  F.  Thus,  the  June  1900  revised 
policy  did  not  supersede  the  September 
1983  RCRA  listing  policy  with  ntpect  to 
Federal  fadlities.  On  May  13. 1987  (U 
PR  17gei-17W3).  the  Agency  aaked  for 
comment  on  a  policy  for  bating  Federal 
sites  regardless  of  RCRA  appticabUlty. 
and  on  |uly  ZZ  1987  (S2  PR  27045-27846). 
the  Agency  discussed  that  policy  with 
■peclflc  application  to  Baaln  P. 
Elsewhere  In  today's  Fedwal  I 


the  Agency  formally  annoonoed  Its 
policy  of  listing  Peoeral  facility  sites  on 
the  NPU  even  if  they  are  alao  sub|act  to 
RCRA  authoritlee.  as  generally 
discussed  in  the  May  and  |uly  1087 
notices.  Thus.  Baaln  P  is  appropriate  for 
indusion  In  the  NPL  site  under  current 
Agency  pohcy. 

Fxirtner  spedflc  comments  concerning 
the  expansion  of  the  RMA  site  are 
discussed  in  the  Support  Document  for 
this  rule,  which  is  available  in  the 
Superfund  docket. 

The  second  Federal  facility  site  being 
expanded  In  this  rule  is  the  VVeldon 
Spring  Quarry  (USDOE/Anny),  St. 
Charles  County,  Missouri.  It  was  placed 
on  the  Rnai  NPL  on  July  22.  1987  (52  FR 
27820).  On  June  24.  1988.  EPA  proposed 
to  expand  the  site  to  Indude  the  VVeldon 
Spring  Feed  Materials  Plant  and 
Raffinate  Pits,  which  are  located  less 
than  3  miles  from  the  Quarry  and  are 
linked  to  the  contamination  at  the 
original  site.  The  sits  contains  mining 
wastes  from  uranium  ore  processing:  an 
addendum  discussing  special  study 
wastes  at  the  site  Is  included  in  the 
Superfund  dockets.  In  addition,  the  site 
was  abandoned  prior  to  the  August  3, 
1977  enactment  of  the  Surface  Mining 
Control  and  Redamation  Act  of  1977 
( "SMCRA  ").  Consistent  with  the  poUcy 
for  listing  SMCRA  sites  on  the  NPL,  a 


■ubMcl  loltCXA  oanmLaim  acttoa  i 

■vallabte  al  dial  Obs.  uid  i|«aJtflH 

r»giil«>i<1  mlL'  It  waa  no*  ■tnnii^Ula  for  dafanal 

lo  RCXA  watim  tba  3«p<iiib»  ISSi  paUcy 


Statement  covering  SMCRA 
applicability  at  the  site  is  induded  in  the 
dockets.  No  comments  were  received  on 
the  proposed  expansion  of  this  site,  or 
on  the  spedal  study  waste  and  SMCRA 
addenda.  The  expanded  site  is  now 
being  placed  on  the  final  NFL  under  the 
name  "Weldon  Spring  Quarry /Plant/ 
Pits  (USDOE/Army)". 

SitB  RecJauificatJon 

Finally,  this  rule  reclassifies  one 
site— W.  R.  Grace  Co..  inc.  (Wayne 
Plant).  Wayne,  New  lersey — as  a 
Federal  facility  sitr,  that  site  had  been 
proposed  for  the  NPL  on  September  S. 
1983  (48  FR  40874).  W.R.  Grace  Co..  Inc. 
bought  the  facility  in  1957  and  owned  it 
until  September  la  1984.  when  the 
fadhty  was  scquired  by  the  U.S. 
Department  of  Energy  (U8DOE).  USDOB 
changed  the  name  of  the  site  to  the 
Wayne  Interim  Storage  Site  (WISS).  On 
September  21. 1984  (40  FR  37070).  the 
site  was  placed  on  the  final  NPL  under 
its  orlgtaial  name.  The  site  will  now  be 
induded  in  the  Federal  facility  section 
of  the  NPL.  The  site  name  Is  being 
changed  to  "W.  R.  Grace  ft  Co..  Inc./ 
Wayne  Interim  Storage  Site  (USDOBl" 
to  more  accurately  reflect  the  ownership 
and  status  of  the  site. 

V.  CoBlasits  id  the  NPL 

The  eight  new  site*  added  to  the  NFL 
in  today's  rule  (Table  1)  and  the  one 
redassified  site  have  been  incorporated 
into  the  Federal  section  of  the  NPL  by 
their  group  number.  Sites  on  the  NPL  are 
arranged  according  to  their  HRS  score* 
and  presented  in  groups  of  SO  sites  to 
emphaalxe  that  minor  differences  in 
HRS  scores  do  not  necessarily  represent 
significantly  different  levels  of  risk.  EPA 
considers  the  sites  within  a  group  to 
have  approximately  the  same  priority 
for  response  sctions.  The  Federal 
facility  section  appears  at  the  end  of  this 
final  rule,  and  will  be  codified  as  part  of 
Appendix  B  to  the  NCP 

Each  entry  on  the  NPL  contains  the 
name  of  the  facility  and  the  State  and 
city  or  county  in  which  it  is  located.  For 
informational  purposes,  each  entry  Is 
accompanied  by  one  or  more  notations 
reflecting  the  status  of  response  and 
cleanup  activities  at  these  sites  at  the 
time  this  list  was  prepared.  Because  this 
information  may  change  periodically, 
these  notations  may  become  outdated. 

VL  Regulatory  Impact  Analysis 

The  costs  of  deenup  actions  that  may 
be  taken  at  sites  are  not  directly 
attributable  to  placement  on  the  NPL,  as 
explained  below.  Therefore,  the  Agency 
has  determined  that  this  rulemaking  is 
not  a  "major"  regulation  under 
Executive  Order  1Z291.  EPA  has 


conducted  a  pretininary  analysis  of 
economic  ImpUcabons  of  today's 
amendment  to  the  NCP.  EPA  believes 
that  the  kinds  of  economic  effects 
assodated  with  this  revision  are 
generally  similar  to  thoee  effects 
identified  in  the  regulatory  impact 
analysis  (RIA)  prepared  tn  1982  for  the 
revisions  to  the  NCP  pursuant  to  section 
105  of  CERCLA  and  the  economic 
analysis  prepared  when  amendments  to 
the  NCP  wn«  propoaad  (SO  PR  5682. 
February  12. 1965).  The  Agency  believes 
the  antidpated  economic  effects  related 
to  adding  eight  sites  to  the  NFL  can  be 
characterlied  in  terms  of  the 
oonclusloos  of  the  earlier  RIA  and  the 
most  recent  economic  analysis.  This  rule 
was  submitted  to  th«  Office  of 
Management  and  Budget  for  review  as 
required  by  Executive  Order  12291. 

Coats 

EPA  has  determined  that  this 
rulemaking  is  not  a  "mafor"  regulation 
under  Executive  Order  12291  because 
Indusion  of  a  site  on  the  NPL  does  not 
itself  Impoee  any  coeta.  It  does  not 
csUblish  that  EPA  will  neoesaarily 
undertake  remedial  action,  nor  does  it 
require  any  action  by  a  private  party  or 
determine  Its  liabihty  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  residt  from  site-by-site 
decisions  about  what  actions  to  take, 
not  directly  from  the  act  of  listing  Itself. 
In  additioa  all  sites  In  this  final  rule  are 
Federally-owned  or  -operated,  and 
CERCLA  section  111(e)(3)  prohibits  use 
of  the  Trust  Fund  for  remedial  actions  at 
Federal  facilities. 

Benefits 

The  real  benefits  assodated  with 
today's  amendment  placing  additional 
sites  on  the  NPL  are  increased  health 
and  environmental  protection  as  a  result 
of  increased  public  awareness  of 
potential  hazards. 

As  a  result  of  the  additional  CERCLA 
remedies,  there  will  be  lower  human 
exposure  to  high-risk  chemicals,  and 
higher-quality  surface  water,  ground 
water,  soil,  and  air.  These  benefits  are 
expected  to  be  significant  although 
dinicult  to  estimate  in  advance  of  the 
remedial  investigation/feasibiUty  study 
of  each  site.  Assodated  with  the  costs 
are  significant  potential  benefits  and 
cost  offsets.  The  distributional  costs  of 
carrying  out  remedies  at  sites  on  the 
NPL  have  corresponding  "benefits"  in 
that  funds  expended  for  a  response 
generate  employment,  directly  or 
indirectly  (through  purchased  materials). 


Vn.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  FlexibiUty  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  Impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
btisinesses,  small  government 
jurisdictions,  and  nonprofit 
organizatioiu. 

While  modifications  to  the  NFL  are 
considered  revisions  to  the  NCP,  they 
are  not  typical  regulatory  changes  since 
the  revisions  do  not  automatically 
Impose  costs.  The  placing  of  sites  on  the 
NPL  does  not  in  itself  require  any  action 
of  any  party,  (e.g.,  contractora  operating 
government-owned  facilities),  nor  does 


it  determine  the  liability  of  any  party  for 
the  cost  of  deanup  at  the  site.  Further, 
because  this  final  rule  involves 
Federally-owned  or  -operated  facilities, 
the  number  of  small  entities  that  could 
be  affected  will  be  small. 

Ilie  impacts  (from  cost  recovery)  on 
small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

List  of  Subjecto  in  40  CFR  Pail  300 

Air  pollution  control.  Chemicals. 
Hazardous  materials.  Intergovernmental 
relations,  Natural  resources.  Oil 
pollution.  Reporting  and  recordkeeping 
requirements,  Superfund.  Waste 
treatment  and  disposal.  Water  pollution 
control,  Water  supply. 


Date:  March  6. 1989 
)on«than  Z.  Cannon, 

Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 

40  CFR  Part  300  is  amended  as 
follows: 

PAirr  300— [AMENDED] 

1.  The  authority  ritabon  for  Part  300  is 
revised  to  read  as  follows: 

Autiiority:  42  U5.C.  9605;  42  U.S.C  962a  33 
U5.C.  1321  (C)(2);  E.O.  11735  (38  ITR  21243); 
E.O.  12580.  (52  FR  2923). 

2.  In  Appendix  B  of  Part  300,  the 
Federal  Section  (by  group]  table  is 
revised  to  read  as  set  forth  below, 

Appendix  B 


National  PRtoRtriES  List,  Federal  Section  (by  Group) 

Msfcti  1869 


NPLQri 


t. 
1. 
2. 
2- 

2.- 
4_ 
4_ 
4_ 
4_ 
4_ 
»_ 
6_ 
6_ 
6_ 
6- 
7_ 
7_ 
7_ 
7_ 
7_. 
8_- 
8- 
8„ 
8._ 
10.. 
to- 
ll. 
12- 
12. 
12- 
12. 
13. 
13. 
13. 
13. 
14. 
14- 
14- 
15. 
15. 
16. 


140. 
OO.. 
TN. 
CA. 
AL.. 
GA. 
NE- 
NJ- 
UT- 
NJ- 
UT. 
CA_ 
■._ 
ME- 
GA- 
CA_ 
0K_ 
WA. 
«._ 
CA„ 
CA.. 

NJ-. 
AL_ 
DE- 
IL_ 
PA._ 
NV_ 
VA_ 
WA. 


MO. 
«._- 
WA. 
TX... 
OR.- 
WA. 
LA„ 
CA_ 
CA.. 


(USS8A). 


OiiWtaal 

VDitdBW  8p*n  (USOOE/Anny)- 

Rodv  MounWn  Araanai. 


Mvfi  AifHif  AflwnunNIOfi  Plvil. 

MoCMsn  AFB  (Groiml  Waisr  Com) 

Aflniston  Army  Depol  (SE  M  Ana) 

RgMns  AFB  (ImM  #4/Shi(lBa  Lag) 

rttftm  'Mr  cnOViMnnQ  K^tWK .. 

NiAirFtwoar 


W.a  Qrsos/Wayna  M  Stor  (USOOE)_ 

OQdsn  Dstansa  Dspol 

OaassMnto  Aiwy  Dspot 

Sangsmo/Crab  Oreiiart  NWR  (USOOI) . 

BnmsNiok  HsMt  Air  StsOon 

Lawranoa  Uwsmme  Lab  <USOOE) 

Sharpa  Army  OipoC 

Tw*m  AFB  (Sotdtar  Cr/BldB  3001) 

McChord  AFB  (Wash  RackATrsatrrMnq.. 

Sawnna  Army  Dupat  AdMly 

riortofi  Ab  rOfOt  BsBO _ 

Caslls  Ak  Foroa  Base 

Lattailianny  Army  Depot  (POO  Area). 

Fort  Dbi  (LarxM  SHa) 

Alabama  Army  Ammurallon  Plsnl 

Dover  Air  Force  Baaa- 

JoSal  Army  Ammu  Plant  (LAP  area).. 

LaWerfcenriy  Army  Depot  (SE  Area).. 

GrWIaa  Air  Force  Baae 

Delanaa  QerMtal  St^jply  Center 

Fon  Lewie  (LandM  No.  5) 

Twin  CWae  Air  Faroe  (SAR  LndM).— 
Lake  Clly  Army  Pten  (NW  Lagoon)  . 
JoM  Army  Ammu  Plani  (MIg  Area).. 
FalrchSd  Air  Force  Baae  (4  Arees).-. 
Lone  Star  Army  Ammunition  Plani  „ 

Umattte  Army  Depot  (Lagoons) ~. 

Bengor  Ordnartoe  Di^xMat 

Louiaiana  Army  AmmunMlon  Plant. 

Molfetl  Neval  Air  Station. 

Meltier  AFB  (AC^AW  Oiapoatf  SMa). 


CNy/Counly 


SLCharleeCouray. 
Adems  County. 


HoHSkw  County. 

Hai  County 

LatMhurat 

Ogdsn. 


Ogden 


BruneencK . 


Lathfop — 
OMahonwOty. 

Taooma 

Sai«anna 


San  Bemerdno. 

Merced 

Frw*Sn  County 

Pemberton  TownaNp. 

CNUentiupg _— 

Dower 

Joifl4 


Chamt)er9t)urg 

Rome 

Cheslerlield  CourNy. 
Tecoma 


Indepertdenoe . 

Joiiel.. 

Spokane  County. 

Texarkarw.. 


Bremerton- 
Doyine. 
Sunnyvale.— 
Sacramento. 


Roaponee  category* 


Nwnber  ol  NPL  Federal  FadMy  SNee:  41 


ClearM> 


Hae  are  (ilai.eU  In  groupe  (GO  cuieei-iuiitliitj  to  grotsie  ol  50  on  ihe  inel  NPL 

-Volunlary  or  nigotlaiad  reaponee,  FfFederal  enloroement:  D'Catiegory  to  be  determlnedt,  R=Federal  and  Stale  reiponee.  $<=  Stale  entorcemenl 

acM^  underway,  one  or  more  operable  unita;  O-One  or  more  opereble  units  compleled.  oater*  may  be  underway;  C-impteiner«aaon 

operable  I 


'V 

'I- 
adMiy  corepieled  lor  aS 


lunKs. 


[FR  Doc  a»-MB2  FUad  »-10-88;  8:45  am] 
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Part  VI 

Environmental 
Protection  Agency 

40  CFR  Part  300 
The  National  Priorities  List  for 
Uncontrolled  Hazardous  Waste  Sites; 
Listing  Policy  for  Federal  Facilities; 
Notice  of  Policy  Statement 


BEST  COPY  AVAILABLE 


10620 


/  Vol.  »4.  No.  47  /  Moodfty.  March  IS.  1889  /  fUd—  tad  RaguUtion* 


/  Vol  54,  No.  47  /  Monday.  March  13.  1969  /  Rulea  and  ReguUtiom 


10521 


rnVWOWMf lfTA4.WIOTlCTIOW 


40  CfH  Part  SCO 


BnvlroninenUl  Protection 


Agency. 


Notlc*  of  policy  lUtmiMnL 


;  The  BnvironmenUl  Protection 
Anncy  ("EPA")  la  announcing  •  policy 
relatlna  to  the  National  Oil  and 
Maiaraoua  Subatancea  Contingency 
Plan  ("NCP"),  40  CFR  Part  30a  which 
waa  promulgated  pursuant  to  aactlon  \06 
of  the  Comprehenalve  Bnvlronfflental 
Reaponae,  Compenaatlon,  and  Liability 
Act  of  1980  CCKRCLA")  (amended  by 
the  Superfund  A/nendmenta  and 
Reauthortxatton  Act  of  1980  ("SARA")] 
and  Sxecutive  Order  12Sao  (52  PR  2823. 
Janoarr  29. 1997).  CERCLA  require*  that 
the  NCP  Include  a  Hat  of  national 
prloritiee  among  the  known  -vleaaea  or 
threatmad  reieeae*  of  hazardoua 
•itbetanoaa.  polhitants,  or  oontamlnanti 
throughout  the  United  Statea.  and  that 
the  lial  be  revtaed  at  leaat  annually.  The 
National  Prtoritiea  Liat  ("NPL").  Initially 
promulgated  aa  Appendix  B  of  the  NCP 
oo  SeptMnbar  8. 1883  (48  PR  40e68K 
conatltutaa  thia  Hat. 

Thia  DoUoe  deacribw  ■  pohcy  far 
placing  oo  the  NPL  litea  located  on 
Padara%-*wiMd  or  -ap^t^d  faoUHtee 
that  meet  llM  ^aP1.  eM^MMty  criteria  eat 
out  iatha  NCP.  «veo  if  th*  Pedarai 
facility  la  alao  aub^t  to  the  oorractiva 
aotloa  authoritie*  of  Subtitle  C  of  the 
Reeourca  Conaenrattoa  and  Raoorary 
Act  ("RCRA ').  EPA  had  requeatad 
public  UMBiant  on  this  policy  oo  May 
13. 1987  (U  PR  ITVmY,  ri^Manti 
received  are  contained  In  tba 
Headquarter!  Superfund  Pobbc  Docket 
Elaewhere  in  today'a  Padaral  Raglatar  la 
a  rule  adding  Pederal  facility  altea  to  the 
NFl.  In  conformance  with  thia  policy 
■yytliwa  OATC  Thia  policy  la  effective 
Imraadlately 

ADOnaaaas:  The  Headquarters 
Superfund  Public  Docket  la  located  at 
the  U.S.  Environmental  Protection 
A^ncy,  401  M  Street  SW..  Washington. 
DC  20*80.  It  la  available  for  viewing  "by 
appointment  only"  from  9:00  am.  to  4*00 
p.m..  Kionday  through  Pnday.  excluding 
Pederal  holidaya.  Telephone  202/382- 
3048. 


kTIOM  OOtfTACTt 
(oeeph  Kniger.  Hazardooa  Site 
Evaluation  Divisioa  Office  of 
Emergency  and  Remedial  Reaponae 


(OS^aOk  UX  Arrtroaaiaotal 
AmmW'  4W  M  Slwat  8W.  Wi 
DC  «M8a  or  tfw  Suparfuwl 
phoo*  (800)  414-0948  (or 
Waahiofton.  DC  natropolitan 


Table  of  CoBlHita 

L  Introductioa 

Q.  0«T»lo(MiMnl  of  the  Policy  for  I 

Padar*!  Facility  S«im 
m.  Coordination  o<  Rmpohm  Autbarlttaa  at 

Paderal  Padbty  StiM  oo  tba  NFL 
rv  Raaponae  to  Puiillc  Commentj 

L  Introductfoo 

In  1080,  Congresa  enacted  tha 
Coraprehenalve  Environmental 
Reaponae.  Compenaetion.  and  Uabttitjr 
Act.  42  U.S.C.  secnona  9801-0807 
(CERCIA  or  "the  Act").  Ui  reapao—  to 
the  daogera  of  uocontroUad  or 
abandoned  haxArdous  waate  ailaa. 
CERCLA  waa  amended  in  IMS  by  the 
Superfund  Amendmenta  and 
Reauthorixation  Act  ("SARA"),  Pob.  L 
No.  90-409. 100  Stat.  1813  at  seq.  To 
Implement  CERCLA.  the  Envti  imiaanit? 
Protection  Agency  ("EPA"  or  "tha 
Agency")  promulgated  the  reviaed 
National  Oil  and  Hazardoua  Subatancea 
CootlBgMcy  Plaa  ("NCF').  40  CFR  Pui 
30a  on  it^  1&  1882  (47  PR  31180). 
pursuant  to  CERCLA  section  108  and 
Executive  Order  12318  1 46  PR  42237, 
August  2(X  1981).  The  NCP.  further 
raviaad'bf  BPA  on  September  18.  liiS 
(«  PR  jnm)  aod  November  20^  1008  (80 
PR  47V12).  aeta  forth  guidetineS  and 
praaadoraa  aeadad  to  respond  aadar 
CQtCLA  to  releaaea  and  threalanad 
I  of  hasardoua  subatanaaa. 
,  or  ooalaounanu.  In  raapooaa 
to  SARA.  EPA  propos«d  reviaioaa  to  tha 
NCPoaDacaBtwrZi.  1968  (53  PR 
8U04). 

Sectkio  108(a)(8HA)  of  CERCIA.  as 
amended  by  SARA,  requires  that  the 
NCP  tnckide  oitena  for  "determlnnig 
priorities  among  releases  or  thraatanad 
releasee  throughout  the  United  States 
for  the  purpose  of  takirifi  remedial  acdoo 
and.  to  the  extent  practicable  taking  Into 
account  the  poieniial  urgency  of  auch 
action,  for  the  purpose  of  inking  removal 
action."  Removal  action  involvaa 
cleanup  or  other  actions  that  ara  taken 
In  reaponae' to  reie«»««  or  threata  at 
releases  on  a  shon-ierm  or  temporary 
basis  (CERCLA  section  nn|23||. 
Remedial  acQon  tends  (o  be  long-term  la 
nature  and  involves  response  aoiiona 
which  are  consistent  with  s  petmaneot 
remedy  for  a  release  (CERCLA 
101(241).  Cntena  for  determining 
priorities  for  possible  remedial 
under  CERCLA  are  included  in  tW 
Hazard  Ranking  System  ( "HRSTl  which 


■M  promalgatad  as  Appendix  A  ol  tha 

ICP  (47  PR  stno.  hity  lo.  lOOt).* 

Soctlao  10B(an8HB)  of  CERCIA.  as 
Moniliil  by  SARA,  raqulros  that  tha 
•latntory  criteria  provtdad  by  the  HRS 
ba  used  to  prapara  a  list  of  national 
prioritias  among  tha  known  release*  or 
Ikroateoad  raiaaae*  of  hazardoua 
ad^iaraiifaa  pollutants,  or  contaminants 
Itoai^KNit  ti>e  United  States.  The  list 
fsUsh  Is  Appendix  B  of  the  NCP.  is  the 
National  Priorities  List  ("NPL").  Section 
100(a)(8)(B)  also  requires  that  the  NPL 
bo  revised  at  least  annually. 

A  site  can  undergo  CERCLA-financed 
remedial  action  only  after  it  ia  placed  on 
(he  fioal  NPL  as  provided  in  the  NOP  at 
40  GTR  800.86(cU2)  and  300.e8(a). 
Ahhoogh  Pederal  facility  sites  are 
•hgibU  for  the  NPL  pursuant  to  the  NCP  , 
at  40  CPR  30a8e(c)(2).  section  111(e)(3)  . . 
of  CERCLA  as  amended  t)y  SARA. 
Units  the  expenditure  of  Superfund 
Bonieaat  Pedcrally-owned  facilities. 
Federal  facility  iltea  also  are  subject  to 
lbs  requirements  of  CERCLA  section 
UO.  added  by  SARA. 

Thia  notice  annoonces  the  Agency's 
policy  of  including  on  the  NPL  Pederal 
bdUty  sites  that  meet  the  eligibility 
raquiremenU  (e.g.,  an  HRS  score  of 
80.50).  even  If  such  fadhties  are  also 
eab|act  to  the  corrective  action 
aatfaoritiea  of  Subtitle  C  of  the  Resource 
Conservation  and  Itecovery  Act 
("RCRA").  42  US.C  a801-89ffl(i)- 
Bleotsheae  in  today'a  Podasal  RajjIaUi 
BPAiaadding  Pederal  faailityaMes  to    <• 
the  NFl.  in  confomanoe  with  thia  policy. 

n.  Davakipaieat  of  the  Poficy  for  (isting 
POdaialFacilhy  Sites 

CERCLA  section  ig6(a)(B)(B)  directs  .!• 
EPA  lo  list  priority  sites  "among"  the 
known  releaaea  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
oontaminants.  and  section  106(a)(8)(A) 
df^ts  EPA  to  consider  certsin 
enumerated  and  "other  appropriate" 
bctors  In  doing  so.  T^us,  as  a  matter  of 
policy.  EPA  has  the  discretion  not  to  use 
CERCLA  to  respond  to  certain  types  of 
releases. 

Whan  the  initial  NPL  was 
protoulfBted  (48  PR  40882.  September  a 
1883),  tbe  Agency  announced  certain 
listing  poltoes  relating  to  sites  that 
adght  qualify  for  the  NPL  One  of  these 
policies  was  that  RCRA  land  disposal 
units  that  received  hazardous  waste 
after  )uly  28. 1982  (the  effective  date  of 
the  RCRA  land  disposal  regulations) 


would  generally  not  be  Included  on  the 
NPL  On  April  la  1905  (50  PR  14117).  tha 
Agency  annoonced  that  it  was 
considering  revisions  to  that  policy 
based  apcn  new  auttiorities  at  ttw 
Hazardous  and  SoUd  Waste 
Amendmants  of  1804  ("HSWA")  that 
allow  the  Agency  to  reqtdra  coirective 
aotloB  at  aolld  waste  management  unite 
of  RCRA  EacBities  in  addition  to 
regulated  hazardous  waste  management 
units. 

On  June  10, 1008  (61  PR  21067).  EPA 
aonoimced  sevefal  comptmente  of  a 
final  poUcy  for  placfaig  RCRA-regulated 
sites  oo  the  Nli,  but  made  clear  that  the 
poUcy  applied  only  to  non-Fed»al  sites. 
The  PoUcy  sUted  that  the  listing  of  non- 
Federal  sites  with  releases  that  can  be 
addreaaed  under  the  expanded  RCRA 
Subtitle  C  cofrective  action  authtnities 
generally  would  be  defiBrred.  However, 
certain  RCRA  sites  at  wfaidi  Subtitle  C 
ootrective  action  authorities  are 
available  would  generaDv  be  listed  if 
they  had  an  HRS  score  of  28J0  or 
greater  and  met  at  least  one  of  the 
followring  criteria: 

•  Facilities  owned  by  persons  who 
have  demmstrated  an  inability  to 
finance  a  deanup  as  evidenced  by  their 
invocation  of  tha  banknmtcy  laws. 

•  Facilities  ttiat  have  lost 
authorization  to  operate,  and  for  which 
there  are  additional  indications  that  the 
owner  or  operator  wiD  be  unwilling  to 
undertake  oofiactive  action. 

•  Sites,  analyzed  on  a  case  by-caae 
basis,  whose  owners  or  operators  have 
a  dear  history  of  unwillii^Bness  to 
undertake  cowecUve  action.' 

On  lone  la  1800  (51 FR  21060).  EPA 
steted  that  it  would  consider  at  a  later 
date  wdtether  this  revised  pdicy  for 
deferring  noo-Pedaral  RCRA-i«^ated 
sites  frtmi  the  NFL  should  aiqily  to 
Federal  fadUttas. 

On  October  17. 1900.  SARA  took 
effect  adding  a  new  sectitm  120  to 
CERCLA  devoted  exdusively  to  Federal 
fadhties.  Section  120  txplaioM  die 
appUcability  of  CERCLA  to  tiie  Federal 
Government  end  generally  sete  out  a 
scheme  under  which  contaminated 
Federal  facility  sites  should  be  induded 
in  s  spedal  docket  evaluated,  placed  on 
the  NFL  (if  HRS  scores  so  warrant),  and 
addressed  pursuant  to  an  Interagency 
Agreement  with  EPA 

As  part  of  ite  deUberations  on  a 
Federal  facilities  listing  poUcy,  EPA 
considered  pertinent  sections  of  SARA 
and  the  iNoposed  policy  concerning 


RCRA  coRoctive  action  at  Federal 
fadhties  witfi  RCRA-ragnlated 
hazardous  sraste  management  unite  (61 
FR  7722.  Mardi  5. 1906).  Spedfiodly. 
that  poUcy  stated  that 

•  RCRA  section  3004(u]  subjecte 
Federal  facilities  to  coirective  action 
requiremente  to  tiie  same  extent  as 
privately-owned  or  -tqierated  facilities. 

•  The  definition  of  a  Pederal  facility 
boundary  is  equivalent  to  die  property- 
wide  definition  of  tedUty  at  privately- 
owned  or  -operated  fadhties. 

The  Agency  determined  that  die  great 
ma)ority  of  Federal  fadUty  sites  that 
could  be  placed  on  the  NFL  have  RCRA- 
regulated  hazardous  waste  management 
unite  within  the  Federal  facility  property 
boundaries,  subjecting  them  to  RCRA 
corrective  action  authorities.  Therefore, 
ai^Ucation  to  Federal  fadhties  of  the 
March  5. 1966  boundary  policy  and  the 
June  la  1986  RCRA  d^erral  poUcy 
would  result  in  placing  very  few  Federal 
fadhty  sites  on  the  NFL  However. 
CERCLA  and  ite  legislative  history 
bidicate  that  Congress  cleariy  intended 
diet  Federal  fadhty  sites  general^  be 
placed  on  the  NFL  and  addressed  imder 
the  process  set  out  in  CERCLA  section 
120(e).  lloa.  EPA  conduded  diat  dte 
RCRA  deferral  policy  api^icablc  to 
|»lvate  sites  mi^t  not  be  Bpptofoiate 
tot  Federal  fadhties.  On  May  13. 1907 
(62  FR  17901).  the  Agency  announced 
dtat  it  was  considering  adopting  a  pohcy 
for  hating  Federal  fadhty  sites  that  are 
eligible  for  the  NFL  even  if  they  are  also 
subject  to  the  corrective  action 
audiorities  of  SubtiUe  C  of  RCRA;  pubhc 
comment  was  specifically  requested  on 
this  approach. 

Congress'  intent  that  Federal  fadhty 
sites  ^ould  be  on  the  NFL  even  if 
RCRA  corrective  action  authorities 
apply,  is  evidenced  by  the  nature  of  the 
conqirehensive  system  of  site 
identification  and  evaluation  set  up  by 
CERCLA  sectitm  12a  added  by  SARA. 
First  in  section  120(c).  EPA  is  required 
to  estebhsh  a  'Tederal  Agency 
Hazardous  Waste  CompUance  Docket" 
based  on  information  submitted  under 
sections  103  and  120(b)  of  CERCLA  and 
sections  3018.  3006.  and  3010  of  RCRA* 


■  VA  pi u|] mill  maior  nvi»iam  to  tbs  HRS  oa 
tS.  ISaS  IBS  FK  VISaZI;  howBvar.  tha 
■ppliM  to  tlM  luong  of  ilia*  on  th* 
Mi  Ik*  rmaad  HRS  U  ftn«lt»d  and  tmkm 
CSRCLA  MCtMB  lOe^cNl). 


•  Ob  Aafaat  S.  ISaa  (»  PR  30000/30006).  EPA 
pubtts^Mi  siklltiaad  iaiarmatiaB  M  Asncy  pobcy 
WMiMulin  critaria  to  datamlns  if  aa  ownar  or 
eparaio*  la  ■nrilUog  or  Baabia  to  gndartolca 
suiiacllwi 


*  SecticM  Sine  of  RCRA  provklea  (or  Hm  InvaBtery 
of  Fsdaral  attaa  wliert  RCRA  hasardooa  waste '^ 
storad.  iiaatad.  or  disposad  of  or  has  baan  ttltptrntA 
of  ai  any  lima'^  ssdiaB  3006  of  RCKA  rsquina  tba 
filing  af  iaf«malioB  nacaaaaiy  for  lbs  isaoanca  of 
pamlts  (or  lbs  obtoiniaf  of  intMim  statos)  to  traat 
•lota,  or  diapoaa  of  basardooa  wasts  oadar  RCRA; 
and  RCRA  aactkn  3010  raqotaaa  notlficattant  ttat  a 
RCRA  bamtioaa  waato  la  batag  saMniad. 
transportad,  treated,  ttorad.  or  dlapoaad  of. 


Thus,  the  dodiet  is  based  heavily  on 
infmnation  provided  by  Federal 
fadhties  diat  are  subject  to  RCRA  If 
Congress  had  intended  diat  Federal 
fadhties  subjed  to  RCRA  audiorities 
should  not  sIk)  be  examined  under  the 
Federal  fadhty  provisions  of  CERCLA. 
then  the  legislators  would  not  have 
directed  EPA  to  develop  a  dodiet  of 
fadhties  (for  evaluation  under  CERCLA) 
oampoaed  largely  of  Pederal  facilities 
sab)ect  to  RCRA 

Second,  die  Agency  is  also  directed, 
in  CERCLA  section  12a(d),  to  "nake  steps 
to  assure  that  a  preliminary  assessment 
is  conducted  for  each  facility  on  the 
docket,"  and  where  appropriate,  to 
indude  sudi  fadhties  on  (he  NPL  if  the 
fadhty  meete  "the  criteria  estebhshed  in 
aooMrdance  widi  section  106  under  the 
National  C(»tingency  Flan  for 
determining  priorities  among  releases." 
(EPA  does  apply  the  CERCLA  section 
106  criteria---tlie  Hazard  Raiddng 
System  (HRS)— to  Federal  as  wdl  sa 
private,  sites.)  Here  again,  if  Congreas 
had  hitended  diat  Federal  fadhties 
subject  to  RCRA  authoritlea  not  be 
placed  on  the  NFL  then  the  legislators 
would  not  have  required  EPA  to 
evaluate  for  the  NFL  all  Federal 
fadhties  hi  die  dodcet— the  large 
majority  of  whidi  are  subject  to  RCRA 
authorities. 

Third.  Congress  set  up  the  Interagency 
Agreement  (lAG)  process  (CERCLA 
sectiim  120(e)  (2H4))  to  evahiate  die 
need  tat  cleanups  of  Federal  fadhty 
sites.  If  all  Federal  fadhty  sites  subject 
to  RCRA  Subtitle  C  were  deferred  fatMu 
hsting  and  attention  mider  CERCLA. 
few  Pederal  sites  would  come  within  tlie 
LAG  process,  contrary  to  Congressional 
intent 

Radier,  Congress  intended  that  EPA 
hst  and  evaluate  in  die  lAG  process,  all 
Federal  fadhty  sites  diet  are  ehgible  for 
die  NFL  induding  dioae  fadhties 
subject  to  RCRA  Subtide  C  suthorities. 
As  Senator  Robert  T.  Stafford  steted 
during  the  floor  debate  on  section  120  of 
SARA  (subsequently  section  120  of 
CERCLA 

[Tpie  amendments  require  a 
comprehensive  nationwids  effort  to  identify 
and  assess  all  Federal  hazardous  waste  sites 
that  warrant  attentioa  132  Coftg.  Rec  S 14S02 
(daily  ed.,  October  S.  lOW)  (emphasis  added). 

EPA  has  long  expresaed  the  view  that 
placing  Pederal  fadhty  sites  on  the  NFL 
serves  an  important  Informational 
function  and  helps  to  set  priorities  and 
focus  deanup  efforts  on  those  Pederal 
sites  that  present  the  most  serious 
problems  (SO  PR  47931.  November  2a 
1905). 


iOA.ilAV'      '^'. 


/  Val  M.  !!•■  <y  /  Miaday,  Umk  H.  Wm  f  lA* 
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BPA 
to  apply 

hiilHit— li 
lJO(aKII«ICBCLA. 

that'll 


PriorillMUil.«t< 

(Pwkrai  hdllllaa).''  Qi$m 
CoopvMloaal  intaot  that  Padnd 
hdlltjr  titaa  ■hould  ba  iachidad  oa  tha 
NPU  BPA  kilaipaato  aactfaa  lia(a)M  to 
maaa  that  tha  orllaia  to  Uat  aitaa  ahotild 
no*  ba  aoM  aaahuiOMiy  thaa  tha 
criteria  to  Bat  noo-Fbdanl  altaa  on  Iha 
NPl.  Aa  dtoonaaad  ta  tha  May  U.  1817. 
notloa  OB  Iha  policy  (83  PI  ITMO-S). 
oioat  Pkdafal  EKltittea  hicfaida  KCRA- 
raydatad  hasaidoas  waata  ataaafamaat 
units  and  thaa.  afanoat  bB  wasta 
oootaodnattoa  araaa  wtthhi  hofllty 
bounoariaa  ara  aabfact  to  RCRA 
lANiacttva  acMuu  aulfaoiMaa;  fai  addtttoo. 
kty  anchiateoa  In  (ha  aoo-Fadafal  RCRA 

to 


PatUral  IboOttoa.  Thaa.  tr  Iha  I 
PadataJ  RCRA  dalbital  policy ' 
apptad  to  Mdarai  altos,  vanr  f 
PadaraJ  sltaa  woald  ha  Batad 

Tna  AfaMHT  baHavaa  (hat  althoa|h 
Mctloa  lJD(a)(X)  a^rtdaiieaa  Coti^aaa' 
intant  that  tha  Padaral  ayodea  ooaqriy 
with  tha  aama  basallna  oif  raqutroniants 

doaa  aat  la^df  i  Jwt  aB  poUdaa  aad 
raqulrHMBto  appltoaUa  to  pttvato  aad 
Paderal  iBaMty  iMaa  bo  IdaottoaL 
Indaod  Caapaaa  apacAealiy  aat  out  a 

lOfl 

Paderall 


at 

uo(a)  ay- 
Ihattban 


la 

to  pftvato  iMaa.  a^  Iha  ptapoioltoa  of  a 
••parat*  Padoral  Agency  Haxardoua 
Waala  CoHVUaMa  Oockot  iaacttoo 
iai(c))(lhaaotlfloattoni 
Fadarali^Bilii 
(aactioailO(hU;andlh8< 
foraivdofbitani 
Fsderal  facility  iMaa  (■ 

luataaCoogm 
ara  unlqua  aspacts  of  Psdaral  fariMttaa 
raquiring  addltlonai  or  tpacla]  attention 
In  tha  contexts  (uat  named,  soadal 
attentioa  Is  alao  roqairad  tn  nodding 
what  hating/ deteral  potlcv  should 
apply  to  Paderal  venos  private  sites. 
BPA's  opinion  is  that  sl^iificant 
dlllaianoaa  lahai— t  to  Iha  ndae  to 
wfakhPiisiBlfaotiWyartaeandprtTOta 
sites  are  aoMact  andar  CBRCLA  aad  ttm 
NPL  dietala  dtat  dmsrsmltoli^  aad 
defenal  polktoa  ifaoakl  be  oaltod  far 
eachciaaeaffMilMto& 

Por  pilvato  aMaa.  tha  oaly  legal 
signiflcanca  of  NPL  listing  U  that  the  site 


actlona  can  ba  takaa  at  prifato  I 
ragardlaaa  af  NFL  stalBs).  ladaa 
racaody  aagipatod  la  di>  ytaaaiMa  to 
propooad  lavWon  to  Aa  NCP  (SS  PE 
81418^  Daoaadbar  ZL 1MQ  that  R  My  ba 
apprapriato  to  vlaw  (ha  non-Faderaf 
NPL*^  a  Mst  flbr  hihaiahii  Aa  pobBcof 
hanrdBaa  waato  sMm  (hat  appav  to 
wuranl* 

CBRCLA  hindtog  aiaaf."  Ihla 
ratottaaaMp  hatwaaadM  NPL  aad  I 
avallaMhy  al  Paad  aaairiaa  (at  I 
sltaa)  la  a  oaalral  laetor  bahhid  BM's 
daianal  BoUolaa.  IP  A  has  ooashidad 
that  by  dalsRl^  to  athar  alatotoa  Uka 
RCRA.  ~a  aiaxhaam  aaabar  af 
potantlalb  kaaidooa  arasto  alias  oaa  ba 
addraaaad  aod  BPA  eaa  dliact  Ita 
CBRCLA  aflocto  (aad  Fund  awoiaa.  if 
naoaaaaiy)  to  tfioaa  sHaa  arhaia  lamadia! 
action  oaaaot  ba  achiatad  by  other 
maaoi*  (IS  PR  81411.  DatasmW  &. 
1888).  Hawwar,  this  foal  of  laaxhntadi^ 
tno  uae  ar  nantoa  Paad  nonus  doea  Bot" 
apply  to  Padaial  lacflRy  anas. 

Padard  Cacfltty  litas  oa  the  NPL  ara 
not  alt^iia  fcr  FttmrfbHBiotcl  raoisdial 
autloBB  (aMapl  (o  (ha  vary  Bndtad  casaa 
deecr«Md  to  CBRCLA  aaetioo  lll(a)tn). 
pursuaal  to  (ha  NCP  at  48  CPR 
300.a8(oHH.  ntaa.  (ha  dalwral  of  Wsderri 
fadUty  allaa  feaai  9m  NPL  araald  not 
rasult  to  sIpiAaMl  aoenoaloa  to  (ho 
PMd.althaa^ttoeahldahat«to(ha 

Indadlag  Radaml  facdity  altoa  oa  (ha 
NFL.  as  well  aa  Coapaaataaal  tot 
Althoaah  tha  A#Bwy  algh*  have 
decidad  to  delar  fMatal  iaadMy  I 
subject  to  RCRA  based  oa  a 
avoid  ihipUratian  to  raaiadial  actloas 
(another  o(  dia  paapoaaa  bahlad  RCRA 
deferral  for  private  altaa^  EPA  has 
concluded  that  fhla  goal  Biay  be 
accoa^>lishad  sadaiaclorily  for  Federal 
facilities  throogh  tha  prooeea.  sot  out  in 
CERCLA  saotton  UO  (aXZH«X4)-  of 
devaioptaig  oomprahenstva  lACa.  As 
dlscQsaed  hi  detail  balow.  BPA  arlU 
attempt  to  use  tha  lAC  proceaa  to 
achieve  efTiciant.  ooaipranansrva 
soiuttoaa  to  aito  prohleaM.  and  where 
appvoprtoto,  to  dhrlde  reaponslbflltles 
for  ciaaaiif  anwmg  the  varioua 
applicable  authorities. 

Finally,  the  deferral  of  Federal  fadllty 
sites  to  RCXA-aodiochnd  States,  to  Uao 
of  eva^uadoo  under  tha  lAC  procees. 
may  hi  laooaatotont  artlh  Iha  iateal  el 
CERCLA  aaoltan  UOIs).  wMch  paaeldea 
that  "BO  aadaaWy  vaatod  to  (ha  (EFAI 
Adiafadatratot  iindar  Ihia  saotloa  (UD) 
may  be  tiapsfcwad"  toaag  yarioa  48 


ilPAte 
oainlagOTfKha 
raqaheawnts  of  both  RCRA  and 
CERCLA  (ataea  aay  |arli«Ettanal 
o^retlafa  caa  ba  aHaagad  aMhto  WK\ 


aaMa 
laStatohas 
1  to  cany  aat  all  or  part 
ofthsROUlptoini 

HoofayaTy  (Ms  pataotlal  ovariap 
betwaao  RCKA  ud  CBItdA  dnaup 
authorlttaa  la  (ha  raaiJt  of  Coagraaalonal 
deaiga.  not  sfta  HstfaifB.  BPA  oaRhac 
Intends  nor  beBewas  (ha(  alto  Bstfags 
theaiaehraa  craUa  a  oooflici  batwaen 
CERCLA  andKCXA  (or  State  law); 
rather,  aov  oonfDd  tlttia»  kom.  dia 
overlap  of  the  uwiaodre  actioa 
authorWat  of  tha  taro  statutes.  Tba 
overlap  exlate  whanavar  BPA  takes 
CERCLA  action  at  a  site  thai  has 
regulated  haaardbos  waste  emaagamaal 
unite  sublect  to  a  Stete's  RCRA  progFaat 
or  other  Stete  tew.  BPA  caa  take  such 
CQtCLA  actkKU  at  sites  aof  on  ttia  NPL 
as  well  as  at  sitae  on  the  NFL*  (Sach 
conflicte  may  alao  oocor  at  private  altos 
as  weD  as  at  ftdaral  ladlilv  alias.) 
Then  may  also  be  cases  wnare  the 
applicability  of  bodi  RCRA  and 
CERCLA  authoritiae  at  NFL  sites  does 
not  oaato  a  ooofflct — for  exampte. 
where  (he  RCRA  haxardous  waste 
maoageaiant  unite  are  not  hiduded 
within  the  area  to  be  addressed  under 
CERCLA.  or  arhera  the  rebaaa  is  exempt 
from  action  under  RCRA.  Thus,  conflict 
between  RCRA  and  CERCLA  corrective 
actions  can  occur  at  virtoaUy  any  point 
in  the  process  or  not  at  afl. 

How  RCRA  aathortttoa  aia  afiactod  (if 
at  aU)  whaa  CERCLA  also  appliaa  to  a 
site  Is  a  Biattar  that  variaa  vaady. 
depending  upon  the  bete  of  the  alte.  Id 
soaaa  cssaa.  dta  NPL  site  te  physically 
diadiict  froai  die  RCRA-ragalatod 


Kpmillllljr 
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KCBA  State  law*  that 
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hasardous  waste  managmnont  anita.  and 
corrective  action  or  cloeara  at  tha 
regulated  unite  may  proceed  under 
RCRA.  while  at  die  aame  time  a  deanup 
action  te  prooeadiag  at  ■notlH»r  area  of 
the  property  under  CBRCLA.  withoot  the 
dak  of  inccnaiatancy  or  Hiipltrja^j^iti  of 
response  action.  In  other  cases,  the 
releases  or  contaminant  ploBies  nuiy 
overlap,  such  that  a  conqirakanaive 
sohiUaa  under  one  stetate  soay  be  die 
most  efBdent  and  <t^rablff  solution. 
Tha  questions  of  arfiich  aothoiily  alMwld 
contraL  and  of  how  to  avoid  potmtial 
duplication  or  inronsistency.  ara  often 
implamantetion  isauea.  to  be  raaolvad  to 
li^t  of  the  facte  of  dK  caea  and  alter 
oonauhatioo  between  EPA  and  the 
conoeined  Stete. 


BPA'a  babef  te  diat  iaaaiat  i 
it  teappsopitoto  to  addraaa  aHea 
compreheaaively  ander  CERCLA. 
purmant  to  an  eafdaeeahte  I 
(i-a^  en  lAG  under  CERCLA  aactton 
120).  algnad  by  die  Padeial  hKihty.  BPA, 
ona^  wheia  poeadda.  die  State.  In  aoBie 
drcnmstanoBS,  It  Biay  baappropiiate 
under  aa  lAG  to  dMde  raapaasifaihtlea, 
focaaiag  CBRCLA  activity  only  on 
certain  pteacfibed  laritoi,  teavifl^  the 
deanup  of  atitor  onMs  under  tha  dhact 


waeto  asuaey  iniail  anH  te  lAyateaHy 

distinct  froas  the  CBRCLA 


not  dten^t  CERCLA  actMttea. 
Altenadivdy.  die  lAG  c 
divistoaa  of  Teepeaadrih 
stetiag  ftal  CBRCLA  wlH  I 
graond  water  eoateninaftlan  vtUa 
RCRA  will  adAeaa  die  ctoaora  of 
regelated  hanfdoaa  wa 
units.  Any  diaagfeemente  to  the 
implsmsntattoo  of  tha  lAG  would  be 
rcaohrad  by  the  signatary  perttea  under 
the  dtopote  leaohition  tornia  of  the  lAG. 

Of  coarse,  there  may  be  cases  where  a 
RCRA-autboflzed  State  dedines  to  join 
the  lAG  procees.  or  agreement  on  the 
tenns  of  m  lAG  cannot  be  achieved.  Por 
instance.  State  offidals  may  decide  that 
the  proper  doenre  of  a  lan^D  shoold  be 
accompMriied  Aroogh  excavation,  whfle 
CERCLA  ofRdals  mey  determine  diat 
the  same  area  should  be  managed 
diffeteiitly  as  part  of  a  comprehensive 
CERCLA  action  at  dte  site.  Although 
EPA  win  try  to  resolve  any  such 
conflicte  and  achieve  agreement  with 
the  State  in  the  LAG  process,  there  may 
be  cases  iWiere  the  conflicting  views  of 
EPA  and  die  Stete  concerning  corrective 
action  cannot  be  resolved. 

CERCLA  section  122(e)(6).  entided 
"inconstetent  response  actions,"  gives 
specific  yddance  on  thte  point: 


INCXINSISTENT  RESPONSE  ACTION.— 
When  either  tea  Ptesidsnt.  or  a  potentially 
respoQBKns  party  pwsaeDt  to  an 
■dministralfve  I 
this  Act.) 

tewesMgalteaandfaadhimystDdrPtl/Pqior 
a  partiariar  tedlMy  nadar  teis  Act.  OD 
potentiaUy  responaifate  party  aiay  T--*T-^Tr''T 
any  remedial  actioa  at  ne  facility  onlass 
audi  remsdial  action  has  been  auAoiizad  by 
the  President. 

As  die  Confereoce  Rqwrt  on  SARA 
noted,  secdon  122(e)(d)  was  toduded  to 
the  bin  "to  clarify  diat  no  potentially 
respooaiUe  party  [HIF]  may  undertake 
any  remedial  acdoa  at  a  facdity  unless 
such  remedial  action  has  been 
authorized  by  tha  Praeident"  (or  hte 
delegate.  EPA)*.  See  RR.  Rep.  962. 98di 
Cong.,  let  Seas,  at  254  (1986).  See  o/so 
132  Cox^  Rec.  814819  (daily  ed.. 
October  3. 1988)  (TUs  te  to  avoid 
situations  in  which  the  PRP  begins  worii 
at  a  site  that  prejodgas  or  aiaybe 
inconsistent  with  what  the  final  remedy 
should  be  or  exacerbales  the 
pn^Iem.'^'  Thte  authorization 
requirement  appBes  to  any  remedial 
actions  taken  by  a  PRP.  tTu^lii/Wr^  those 
actioBs  ordered  by  a  State,  as  both  types 
of  action  could  be  said  to  present  a 
potential  conflict  with  a  CERCLA- 
eutfaorized  action.* 

itafamiD 

laMatlaa  «l  aa  U/n  al  M  MA.«Me  1 

aalfatadtalhama-i 

OMhr  USaa  SMSte  SMTQIB  PR  1 
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aacUoB  uakaa  baaa  datafatid  l»4te  I 
asMoaa  fvanaa  ^mv  laalrlBriadlGfiaB  avccaitnH, 
boi»a^>ac*seblHrrf«tolWwi  ibt<ii  W 
aatkottoB  iMaa  ndar  aaetiea  U^aNS)  ii  limitad  Iqr 

tha  preiWaM  af  aacOaa  taXalW.  ••  < 
ImIow. 

t  rwipaaa'  lalaal  Itoi  CERCXA  i 
prooaad  witbairt  potential  caafikt  wtth  othav 
rcoMotei  ■cttoB  l>  UK)  wnyt>o  by  tH>  MBgBs^  Id 
Mrtrna>aa(b)|2)Wqt«gtA.teMefca>ateathrt 

aabaUntial  aDdaaflifteaBt  teajr  aet  ba  baao^  if 
EPA:  haa  commancarf  aa  actian  nadat  CEBCLA 
aactlon  106  (or  RCRA  TOOS);  ia  mtgaitng  ti  a  rateoval 


coate  to  iMgin  an  RI/F8  imdar  CERCLA  aad  h 
diligently  ptnraariiBS  «itt  twMdtel  acHon:  or  haa 
obtainad  a  oonrl  ordar  ttachidSni  a  oonaent  dacraa) 
or  iaaued  an  aiiahiiatwOTa  arfer  andar  CEWCLA 
•ectioB  US  ar  RCaA  aaeaaa  TSm  aad  a  napaMMa 

partyiidillgtlf  iiiiii  rtliiga aianEI/PS. 

or  procaading  with  remadial  actioB  paraaant  te  that 
oidar.  SimiUriy.  RCRA  aaetioo  iaoa(b)  ifiracti  tha 
Ailteliilali  aM  te  "teteyate  all  pi  u»lahia  of  ptOtA] 

than  avoid  dapHraWaw  to  Iha  waiiteiate  axteat 
p^cttcabla."  with  approiBiate  praviaiaBa  of  lava 
(audi  aa  CERCLA)  gianllag  ragidatory  aathority  to 
B>A. 


'te*aiybna4r< 
iMMM)«fC8KXAa*i 

«dth  a  paoMMBt  Mawdr  ata  iMa.  iadadins 


CERCLA  aactton  122(eXB)  does  not 
constitute  a  profaibitian  oo  RCRA 
corrective  action  at  CERCLA  sites; 
radier.  it  provktes  a  mochanimw  by 
which  tha  Agency  mast  approve  oi 
remedial  actions  commenced  at  aites 
after  an  RI/FS  has  been  imtteted  onder 
CERCLA.  Soch  an  ^iproach  would  help 
to  avoid  duplicative  and  wasteful 
deanup  actions.  This  aothotizatioD 
mechanism  would  not  affect  oonaal 
hazardoitt  waste  laanagumpnl 
requireaiente  onder  RCRA.  surb  as 
con4itying  with  maaif est  9(HUy 
storage,  and  tebeling  requirements;  any 
RCRA-regnlated  haardous  waste 
management  unite  operating  at  a 
CERCLA  site  amst  continue  to  comply 
with  RCRA  hazardous  waste 
management  requirements,  even  if  a 
CER(3^  response  action  u  underway. 
The  Agency  also  totends  to  auduvize 
many  State  RCRA  actions  to  continoe. 
e.g.,  where  the  RCRA  action  addresses  a 
unit  distinct  from  the  CERCLA 
contamination,  and  where  die  RCRA 
acticHi  wffl  not  disnqit  CQtCLA 
activities. 

Even  a^iere  EPA  decides  that  it  k  not 
apivoprtete  to  aathorize  e  RCRA  or 
other  State  action  to  oontliioe  under 
CBRCLA  aecticm  122(e)(e)  te  order  to 
avoid  disnq>tien  or  diqHicaBve  acthw, 
CBRCLA  aectton  latlff)  apedfically 
pi  uv  idee  diat  paitiiipalton  by  Stete 
oSeMa  to  remedy  aeiectton  "shaB  be 
provided  to  eccocwawje  wWi  aection 
Ut"  and  CERCLA  aection  121(d} 
specifically  provjdea  a  proceaa  for 
taking  aoooairt  of  'appncabse  or 
relevant  and  amnopriate  requifmante" 
(ARARa)  of  RCRA  (as  weD  aa  other 
State  and  Federal  statutes)  what  a 
remedy  te  sekcted  If  any  Stete 
requiremente  are  waived  porsaant  to 
CERCLA  aection  121(dK4),  die  affected 
State  may  obtain  Judidal  review  of  such 
waiver,  and  even  if  unsuccessful,  may 
ensure  that  those  requiremente  are  aiet 
by  provi^ng  the  neceaaary  additional 
funding  pursuant  to  CERCLA  section 
121(f)(3)(B).  As  die  Agency  has  noted 
repeatedly  to  the  past,  "it  te  EPA's 
expectation  that  remedies  setected  aad 
iraptemented  under  CERCLA  wiU 
generally  satisfy  the  RCRA  corrective 
action  requirements,  and  vice  versa"  (52 
FR  17993,  May  13. 1987.  and  S2  FR  27M6^ 
]uly  22. 1987).* 

The  discretioB  under  CTOCLA  section 
122(e](^  not  to  authorize  a  PRP  to  go 
forward  with  a  remedial  actian  at  a  aite 
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■flar  a  CERCLA  ranMdlal  liivmtlgatlon/ 
hasibility  study  (RI/F8)  has  begtm— 
■van  if  that  action  has  been  ordered  by 
a  State — (s  generally  available  at  both 
private  and  Federal  facility  sites. 
However.  CERCLA  section  l»(a)(4) 
provides  that  State  lawa  shell  apply  to 
remedial  actions — including  thoiM  under 
CERCLA  — et  FaderaJ  facility  altes  that 
are  not  on  the  NFL.  thus,  sctlng  ss  a 
general  limitation  on  the  more  general 
section  lZ2(eKe)-'"  Of  course,  no  such 
limitaHon  applies  to  Federal  fadlity 
sites  onoe  they  sre  placed  on  the  NFL 

The  plain  Isnguage  of  section  122(eKS) 
makes  It  clear  that  it  is  the  RI/F8— not 
the  listing  itself— that  diggers  section 
122(sKS)-  Indeed,  an  RI/P8  may  be 
commenced  prior  to,  as  well  as  sfter. 
NFL  listing."  This  Is  especially  true  for 
Federal  facility  sites,  as  the  President 
has  delegated  his  suthority  to  take 
CERCLA  section  104  reeponse  sctions 
(including  Rl/F8s)  to  the  Federal 
agencies  for  most  non-NPL  iltes 
(Executive  Order  USta  st  section 
2(eHl)).'*  Thus,  when  s  Federal  facility 
Is  placed  on  the  NFL.  an  Rl/FS  will  often 
have  been  commenced  (or  completed). 

In  order  to  Invoke  the  authorization 
mechanism  of  CERCLA  section  122(eK6), 
EPA  must  make  s  threshold 
determination  of  whether  or  not  an  Rl/ 
FS  "under  this  Act  [CERCLAf  has  been 
initiated:  studies  conducted  by  Federal 
fadlitiee  before  a  site  has  been  placed 
on  the  NFL  may  ot  may  not  constitute 
an  appropriate  R1/F8  in  EPA'i 
opinion. '  *  As  s  matter  of  policy,  the 


oonoanitas  rmmowml  aad  ramadUl  mcttoik.  taotiSm 
State  law*  lagaritlin  ifntc— nC  iliall  appty  •» 
UMiml  aad  ■■■■illil  acOoa  al  tadUOaa  ownad  or 
oparatad  try  a  daparlBaaL  a^HKy.  or 
liwniaalahrj  al  tha  Unllad  SUtaa  w^an  tmdk 
tadUllaa  an  atX  Inciadad  ob  tka  Nattonai  Prlarltlaa 
Ual  (Kmpkaato  addad.  I 

Nothta^  In  (hto  aactlaa  prvranu  Fadarai  fadlltlaa 
(roa  arfBlng  thai  tha  doctrMaa  of  iKfaaa.  aatopfial 
or  tiiiliil  laaaMtHliw  iMail  Ika  aflact  al  metkm 
UOIaM^ 

' '  5aa  SCA  Sarrivmi  of  Inthaua.  Inc.  r   TTtomat. 
SM  r  9«pp  IJSS.  11S1  (W  O  bid.  10881  fCnCXA 
rlaaHi  aakaa  tka  aoaduc<  at  aa  Ri/PS  a  raaaoral 
not  raMiiHil.  acttan.  ao  tbai  IW  raatrtcOoa  tkal 
UMiiSil  acttooa  ba  takaa  ooly  wtiaa  tba  at(a  la  oa 
1^  ^m.  la  ttm^  Irratavani  lo  a  M/KS"):  U  PS 
Wl  (]«>y  n.  isen  Caa  RI/PS  cmn  ba  parfonaad  al 
piayuaail  (NPl.)  illaa  pataaant  to  Ika  A^ancy  i 
nam    il  aatharlly  ndar  CERCLA  'V 

■•  Sacltoa  104  aalhontiaa  «nra  dalafatad  lo  (ka 
DayaHiiiaiHa  al  Dafaoaa  and  Kiiaf<|y  aKV«  fanaraUy. 
atttnutl  tmdtt  hmcttona  aiaal  aUll  ba  axardaad 
oonaialaat  w4tk  Hm  laniiltaaaarla  c4  aaoHoa  UO  «l 
CnUOjV  Kxaoatlva  C)rdar  LZSSa  aacttoa  l|d). 

■•  ~R1/P9"  M  ■  \mtm  al  art  undar  CERCLA.  and 
I  te  a  apa«  lal  itla  atiidy  and  avabiallaa 
I  lo  maboo  xajm<i)  al  tka  NC7  SPA.  aa 
raatad  wKh  ika  Ja  i  atu|)«ia««  aod 
attoa  al  1^  NCP  la  Ika  laiiiipilaail  axpart 
a«  wantataa  an  aooafrtabla  RI/PB  i 
ODUXA. 


Agency  will  generally  interpret 
CERCLA-quallty  RI/FSs  to  be  those  that 
are  provided  for.  or  adopted  by 
reference,  in  an  lAG.  The  Agency 
believes  that  such  s  policy  is  consistent 
with  CERCLA  section  120(eKl).  wMch 
directs  Federal  facUitles,  "in 
oonsultstloo  with  EPA"  to  commence 
an  RI/F8  within  six  months  of  the 
facility's  listing  on  the  NFL.  In  additloa 
the  policy  will  promote  consistency  in 
RI/PS's.  and  will  help  to  ensure  that  all 
sppropriate  information  has  been 
collected  during  the  Rl/FS.  so  that  EPA 
may  property  evaluate  remedial 
alternatives  st  Federal  facility  sites  as 
required  under  CERCLA  section 
120(eK4).  Further,  by  encouraging  the 
development  of  lACe  st  the  early  Rl/FS 
stage,  this  policy  may  help  to  promote 
coordination  among  the  parties,  and 
avoid  inconsistent  actions. 

Thus,  the  lAG  will  generally  commit 
the  Federal  facility  to  complete  both  an 
Rl/FS  and  any  subsequent  remedial 
action  determined  by  EPA  to  be 
necessery. 

Once  an  Rl/FS  has  been  commenced 
under  (or  incorporated  Into)  an  lAC, 
EPA  must  decide  whether  or  not  to 
authorize  PUPs  to  continue  with  any 
non-CERCLA  remedial  actions  (both 
voluntary  and  State-ordered)  at  the  site. 
This  decision  will  be  made  on  a  case-by- 
case  basis,  taking  Into  sccount  the 
status  of  CERCLA  activities  at  the  site, 
and  the  potential  for  disruption  of  or 
conflict  with  that  work  if  the  PRP  action 
ware  authorized. 


IV. 


toPobUc 


On  May  13, 1987  (52  FR  ITWl),  EPA 
solicited  public  comment  on  the 
Agency's  intention  to  adopt  a  policy  for 
including  eligible  Federal  fadlity  sites 
on  the  NFL  even  if  they  are  also  subject 
to  RCRA  correctlvB  action  authorities: 
the  Agency  received  six  comments  on 
the  policy.  EPA  considered  the 
comments  raised,  and  responds  to  them 
as  follows. 

Two  of  the  six  commenten  conair 
with  the  policy  to  Include  eligible 
Federal  facility  sites  on  the  NFL  and 
have  no  suggested  revisions  or 
additional  comments 

One  commenter  "generally  supports" 
the  policy,  but  believes  that  the  criteria 
used  to  list  Federal  facility  sites  are 
unclear.  The  commenter  states  that  "as 
written,  the  proposed  policy  could  be 
interpreted  to  mean  that  Federal 
hazardous  facilities  would  be  placed  on 
the  NPL  regardless  of  their  status  under 
[RCRA]  or  their  degree  of  actual 
hazard." 

In  response,  the  commenter  is  correct 
in  concluding  that  under  the  policy. 


Federal  facility  sites  would  be  placed  on 
the  NFL  regardless  of  the  fscillty's 
status  under  RCRA  As  discussed  sbove. 
this  is  consistent  with  Congressional 
intent  that  Federal  facility  sites  should 
be  on  the  NFL.  and  that  listing  criteria 
should  not  be  applied  to  Federal  sites  in 
a  manner  that  is  more  exclusionary  than 
for  private  sites.  However,  the 
commenter  is  Incorrect  in  susgasting 
that  Fed««l  facility  sites  wiUbe  listed 
regardless  of  the  degree  of  hazard  they 
present  The  Agency  intends  to  use  the 
HRS,  the  same  method  used  for  non- 
Federal  sites,  to  determine  whether  s 
Federal  facility  site  poses  an  actual  or 
potential  threat  to  health  or  the 
environment  and  therefore,  quallfles  for 
the  NFL.  (Currently,  a  site  is  generally 
eligible  for  the  NFL  if  the  HRS  score  is 
2SJ0  or  greater.)  The  application  of  the 
HRS  to  Federal  facility  sites  is 
consistent  with  CERCLA  section  120(d). 
which  requires  EPA  to  use  the  HRS  in 
evaluatiog  for  the  NPL  the  facilities  on 
the  Federal  Agency  Hazardous  Waste 
Compliance  Docket 

One  commenter  did  not  comment  on 
the  policy,  but  rather  is  concerned  that 
no  Supeifund  monies  be  spent  st 
Federal  facilities.  The  commenter 
believes  that  neither  pre-remedial  work 
(preliminary  assessments  and  site 
Inspections)  nor  remedial  work  should 
be  financed  by  the  Trust  Fund. 

In  response.  Executive  Order  12580  (52 
FR  2923,  lanuary  29. 1987),  at  section 
2(e).  delegates  the  responsibility  for 
conducting  most  pre-remedial  work  to 
the  Federal  agencies.  Therefore,  the 
Federal  agencies,  rather  than  the  Trust 
Fund,  finance  these  activities,  with  EPA 
providing  oversight  In  addition,  section 
111(e)(3)  of  CERCLA.  as  amended  by 
SARA.  stiicUy  UmiU  the  use  of  the  Fimd 
for  remedial  actions  at  Federally-owned 
facilities.  Although  the  Administrator 
does  have  the  discretion  to  use  funds 
from  the  Hazardous  Substances 
Superfund  to  pay  for  emergency  removal 
actions  for  releases  or  threatened 
releases  from  Federal  facilities,  the 
concerned  Executive  Agency  or 
department  must  reimburse  the  Fund  for 
such  cosU.  Executive  Order  12580. 
section  9(i).  The  Department  of  Defense 
and  the  Department  of  Energy  also  have 
response  authority  for  emergency 
removals  (Executive  Order,  section 
2(d)). 

Another  commenter  opposes  the 
policy  of  placing  RCRA-regulated 
Federal  fadiities  on  the  NPL.  arguing 
that  public  notlflcaUon  is  adequately 
addressed  by  other  provisions  of 
CERCLA  (sections  120  (b),  (c).  and  (d)). 
and  that  the  policy  Is  Inconsistent  with 
section  120(a).  which  requires  that 


Federal  fadiities  oonpjy  with  CERCLA 
In  the  saoe  flsaimer  aa  any 
aonguvenuoaatal  entity.  The  oommenter 
believes  that  the  adoptfon  of  the 
proposed  pobcy  is  hicaasistent  with 
EPA's  policy  regarding  non-Federal 
fadlitiee. 

In  response,  CERCLA  sections  120  (b), 
(c),  end  (d)  reCsr  to  the  eetabhsiHBent  of 
the  Federal  Agency  Hexardoos  Waste 
CoaipUanoe  Docket  end  to  the 
evaluatkn  of  fadiities  on  the  dodcet  for 
the  NPI.**  The  Agenqr  agrees  diet  flris 
docket  will  provide  the  public  with  some 
information  regarding  hazardous  waste 
activities  at  Federal  fadiities.  as  well  as 
information  concerning  contamination 
of  contiouous  or  ad|acent  pnqMrty.  The 
Agency  believes,  however,  that 
evaluating  dtes  using  tfie  HRS,  <»iw> 
pladng  on  die  NFL  those  sites  that  pose 
the  most  serious  problems.  wiU  serve  to 
inform  the  public  of  the  relative  hazard 
of  these  sites.  The  listing  process  also 
a£Fords  the  public  the  importunity  to 
examine  HRS  documents  and  references 
for  s  particular  site,  and  to  comment  on 
a  pnqKMed  listing.  In  addition,  the  NPL 
provides  response  categories  and 
deanup  status  codes  for  sites,  and 
deletes  sites  when  no  further  response  is 
required,  adding  to  the  informational 
benefits  of  using  the  NFL.  Thercfbie. 
EPA  beUeves  dut  Bsting  Federal  fadHty 
sites  will  advise  the  public  of  Uie  status 
(tf  Federal  government  deanup  efforts, 
as  weQ  as  help  Federal  agendes  set 
priorities  and  focus  deanup  efforts  on 
those  sites  that  present  the  most  serious 
problems,  consistent  with  the  NCP  (SO 
FR  47031..Novnnber  20, 1985). 

As  to  the  comment  concerning 
CERCLA  section  120(a),  EPA  agrees  that 
the  section  provides  that  Federally- 
owned  facilities  are  subject  to  and  must 
comply  with  CERCLA  to  the  »i>me 
extent  as  any  nongovernmental  entity. 
Further,  sections  120(aK2)  and  120(d) 
provide  thst  Q>A  should  use  the  same 
rules  and  criteria  to  evaluate  Federal 
sites  for  the  NFL  as  are  applied  to 
private  sites.  However,  today's  policy  is 
not  Inconsistent  with  those  sections.  As 
a  threshold  matter,  it  is  uncontroverted 
that  an  HRS  score  of  28.50  or  greater  Is 
an  eligibility  requirement  for  both 
Federal  and  private  sites.  The  question 


"ParMUBt  to  aMrttaa  UO(c)  of  CERCXA.  EPA 
pabttahMl  ika  Fsdval  Afncy  HasmlaM  Waata 
CompHanc*  Dodcat  on  Fabraary  U.  ISSS  (SS  FR 
42S0).  Hw  dodtal  was  aMahboiMd  bMsd  oa 
taifafaiattaa  soImiMM  lijr  Fadarai  iendaa  to  EPA 
BDdar  aacbeM  aSOB.  SOlSk  and  SOU  of  RCKA  and 
■odar  iactiaa  MS  ol  CERCLA.  Tka  dockal  aarvM  to 
tdaBttfy  FMafaJ  iacilMaa  dMt  aart  l>a  avaloatKl  to 
I  aritk  CERCLA  sacttoB  Ua(d)  to 
I  if  Ihsy  peas  •  liA  to  pabUc  haohh  SDd 
.  SMitaB  isa(d]  iwinirw  EPA  to 

I  the  dodut  wli«  ths  Ifltt  lor 
lealkaNn. 


is.shonW  NFL-eUgible  Federal  sites  be 
defened  from  Hsting  as  a  matter  of 
policy.  As  explaiBed  above,  tfie  Agency 
does  not  beBeve  thet  CERCLA  section 
120(a)(2)  can  be  read  to  require  hlentical 
treatment  of  Federal  and  private  sites  In 
all  drcumstaneee;  the  feet  ttiat  Congress 
legisletad  a  number  of  leqehements  in 
addition  to,  or  instead  dt,  Hum 
applicable  to  private  fadUities  (e.g., 
sections  120(c),  (e)(2).  (h)). 
demoBatratas  the  kgisktaBs*  leoognltion 
of  the  need  to  addraaa  certain  aniqae 
aspects  of  Fedsral  iMdUtiaa  diffenndy 
dian  for  private  sttas.  Radnr.  EPA 
inteiprets  CERCLA  aectton  laofa)  to 
mean  Aat  the  critoria  to  hat  Federal 
facility  attea  should  not  be  more 
eirrhain— ry  dian  fta  critaria  to  hat  nop- 
Federal  altaa.  hi  d^a  caee,  it  ia  ctsar  that 
if  EPA  were  to  apply  the  non-Federal 
RCRA  defened  listing  poUcy  to  Federal 
fadhties.  very  few  Federal  sites  would 
be  considered  tor  die  NFL,  counts  to 
die  spirit  and  intent  of  section  120  (c) 
and  (d)  of  CERCLA  and  die  statiite's 
legislative  history.  Moreover,  one  of  the 
key  fedors  in  EPA's  decision  to  adopt  a 
RCRA  deferral  policy  for  private  sites— 
the  need  to  manage  and  conserve  Fund 
resources — does  not  amily  to  Federal 
facilities  because  the  remedies  are  not 
Fund-financed.  EPA  believes  that  it  is 
appropriate,  and  consistent  with 
Congressional  intent,  to  take  diese 
differences  into  account  as  long  as  the 
result  is  not  to  treat  Federal  agendes  in 
a  more  exdusionary  maimer  than 
private  facilities. 

Two  commenters  expressed  concern 
that  Usting  Federal  facility  sites  might 
interfere  with  enforcement  activities 
under  RCRA.  One  commenter  stated 
that  the  policy  is  inconsistent  with 
CERCLA  section  120(i),  which  requires 
that  Federal  facilities  comply  with  all 
RCRA  requirements. 

In  response,  the  Agency's  view  is  that 
today's  policy  will  facilitate 
enforcement  activities  at  Fedo^  facility 
sites,  not  interfere  with  them.  In  effect 
by  encouraging  the  drafting  of 
comprehensive  LAGs  for  Federal 
facilities,  this  policy  will  advance  the 
goal  of  site  remediation.  In  addition,  the 
LAG  process  allows  EPA  to  take  steps  to 
avoid  duplication  and  conflict;  the  lAG 
may  define  areas  of  a  Federal  facility 
that  may  effidentiy  be  addressed  under 
RCRA  (e.g.,  units  that  are  distind  from, 
and  do  not  disrupt  CERCLA  activities). 
In  addition,  States  will  be  encouraged  to 
become  signatory  parties  to  lAGs, 
reducing  the  likelihood  of 
inteigovemmental  conflid  over 
Jurisdiction  and  the  seledion  of  remedy. 

In  any  event  it  is  not  the  ad  of 
placing  a  site  on  the  NFL  that  creates  a 


potential  umflid  between  CQICLA  and 
RCRA,-  rather,  the  corrective  action 
authorities  of  the  two  statutes  overlap, 
pursuant  to  statutory  design.  Indeed,  the 
alleged  interference  with  RCRA 
corrective  actions  by  CERCLA  deanups 
can  occur  at  any  point  in  the  process, 
depending  upon  die  specific  facts  of  the 
case,  fai  those  cases  when  the  relevant 
statates  do  overlap,  EPA  believes  that 
one  of  die  statates  must  sometimes  be 
chosen  for  practica]  reasons,  and 
Congress  has  set  out  a  procedure  for 
resohring  such  conflicts  in  CERCLA 
section  122(eK6).'*  However,  the  goal  of 
today's  policy  is  to  m<niin«i!»  uy  mdi 
conflicts  throogh  the  lAG  process. 

The  Agency  acknowledges  that  is  the 
case  of  Federal  Cadlities,  listing  does 
have  a  significance  not  present  for 
IRivate  sites.  For  tnstanoe.  CERCLA 
section  120(eK2)  provides  that  tar 
Federal  fadUty  sites  on  theNPL,VPK 
win  play  a  role  in  sdecting  remedies, 
while  CERCLA  section  120(sH4) 
provides  that  State  laws  concerning 
removal  and  remedi&i  actions  shall 
apply  to  Federal  fadhties  when  sndi 
fadhties  are  not  on  the  NFL  (the  section 
does  not  discuss  how  State  laws  aj^ly 
at  Federal  sites  that  are  oo  the  NFL). 
However,  any  difference  in  EPA  or  State 
roles  at  NFL  versus  iMm-^4FL  Federal 
fadhty  sites  results  frrnn  the  stetotory 
scheme  reflected  in  CERCLA  sections 
120(a)(4)  and  121(d),  and  not  frran  tiie 
ad  of  listing  itselL  CERCLA  directs  EPA 
to  hst  Federal  sites  on  the  NFL  and  dien 
specifies  certain  statutory 
consequences. 

Further,  merely  alleging  that  there 
may  be  some  effed  on  State 
enforcement  actions  as  a  result  of  a 
policy  of  induding  Federal  facilities  on 
the  NPL  is  not  grounds  for  re}ecting 
today's  poUcy.  The  Agency  has 
reviewed  both  sides  of  the  questioa  and 
has  determined  that  it  is  in  the  best 
interest  of  the  public  and  environmental 
protection  to  place  Federal  facility  sites 
on  the  NPL  and  thus  to  make  CERCLA 
authorities  available  to  achieve 
comprehensive  remedies  for 
contamination  at  such  sites  (when 
apjHtipriate).  In  addition,  the  LAG 
process,  as  discussed  in  this  policy,  will 
serve  to  minimize  duplication  and 
inconsistency  with  potential  State 
orders. 


>*it  ia  traporlaiit  to  Bote  that  tka  aacOoB  UKcNS) 
aatkocisatiaa  ra(|airaBi«it  at  Padaral  t-rOiHi  ta  dcM 
Maarad  aotaaaticaliy  by  NFL  haU^  hm.  ratkar 
tokM  aflad  arkws  aa  9lfn  kaa  baan  ioWattd  al  a 
hated  Fadarai  iite:  aa  a  toattar  of  poiicy.  tkli  Marl- 
■p  potet  iar  Iks  Rl/FS  WiU  Bol  ba  racoeDtaad  la 
■  BBtil  B  MfofcaabW  lAC  kai  baan 
,  wUck  may  ba  latD  after  a  rite  la  bated 
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EPA  alto  dlMgraM  with  th« 
commantar's  ■uggactioa  tluit  today's 
policy  ia  Incoaaiatent  with  CXRCLA 
Mctloa  120(1).  which  prtrrldM  that 
"nothing  tn  thla  Mctk»  (120)  ahall  affect 
or  Impair  th«  obligation  of  any 
dapartmant  agancy,  or  inatnunantallty 
of  tha  United  Statea  to  comply  with  any 
requirement  of  tha  Solid  Waate  Diapoaai 
Act  [RCRA]  (Including  corrective  actimi 
reqvlraoMots).''  EPA  interpreta  that 
•action  aimply  to  mean  that  aectloa  120 
doea  not  tinpalr  otharwiaa  appUcabla 
RCRA  requireaiaota:  this  maadate  la  met 
eren  If  an  actioii  laooodactad  ooder 
CKRCLA.  a«  CXRCLA  isctkMi  121(dMZ) 
■pedflcally  provtdea  that  ARARa  of 
RCRA  and  State  law  rauat  be  achieved 
with  regard  to  any  on-alta  remedy.  Even 
If  a  RCRA  or  State  requirement  that  la 


an  ARAR  to  waived  by  EPA  (aectloo 
121(dX4n.  the  Sute  may  obtain  (odicial 
review  of  such  a  waiver,  and  even  If 
unaucceaaful.  may  require  that  the 
remedial  action  conform  to  the 
requirement  In  queatioo  by  paying  the 
addltiooal  ooaU  of  meeting  auch 
•tandard  (CERCLA  aM:tion  121(fHS)): 
thua.  the  Intaot  of  aectloa  120(1)  la 
satlafied. 

Thla  Intarpretatloa  of  aectloa  lJO(i) 
foUowa  dlrectN  from  the  language  of  the 
provistoo  iXaM.  whkb  atatae  diat 
"nothii^  In  thto  aectloa" — aa  ooopared 
to  ''nothii^  tn  this  Act"— ahall  affect 
RCRA  obHgationa.  This  laavaa  la  plaoa 
limlUtloaa  oontained  in  odt&r  aecttoaa 
of  the  atatnte.  each  aa  the  permit  waiver 
provlakn  (aectkm  121(e)):  dta  prooeea 
for  selecting  and  walvlB^  ARARa 


(aectlona  121  (dM2)  and  (d)(4)):  and  the 
ban  on  remedial  actions  not  approved 
by  the  Preaident  (aectlon  122(eM«))- 

For  all  these  reaaoas,  the  Agmcy 
bellevea  that  today's  Federal  tadlitiea 
liating  pobcy  ia  appropriate,  that  it 
reflet  Congreaalonal  Intent  and  that  it 
is  conaUtent  with  CERCLA. 

Pursuant  to  the  policy  described  in 
this  notice,  the  Agency  will  place 
eligible  Federal  facility  sites  on  the  NPL 
even  if  the  site  la  alao  aub^ect  to  die 
corrective  action  autfaoritiea  of  Subtitle 
C  of  RCRA 

Data:  March  a.  uaa 
|iiilfciB».rieanB. 

Acting AmiftantAdaUnJMtrator.  Offkxof 
SoM  Wate  tmd  Emargmtcf  Rmponm. 

(FR  Doc  W-SOas  PUed  $-10-60:  B:4S  am) 
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SECURfTlES  AND  EXCHANGE 
COMMISSION 

(RaguMlon  130-0  (nt  Na  270-137)  at  aL] 

Fonns  Under  Review  of  Office  of 
MeneQement  end  Budpet 

Agency  Clearance  Officer:  Keoneth  A. 
Fogaah  (202)  272-2142. 

Upon  Written  Request  Copy 
Available  From:  Securities  anid 
Exchange  Conunitsion.  Office  of 
Consiuner  Affairs  and  Information 
Services.  Washington.  DC  2(^9. 

Reviskm 

In  the  matter  of: 

Regolatioii  13D-G  (File  No.  270-137) 
Regulatkm  14D  (FUe  No.  270-144) 
R^ulation  14A  (File  No.  270-«e) 
Rule  13e-3  (File  Na  270-1) 

Notice  is  hereby  give  that  pursuant  to 
the  Paperwork  Reduction  Act  of  1980  (44 


U.S.C  3501  et  seq..],  the  Securities  and 
Exchange  Commission  has  submitted  for 
OMB  approval  proposed  revisions  to 
Securities  Exchange  Act  beneficial 
ownership  rules  and  related 
amendments. 

With  respect  to  Regulation  13D-G 
approximately  6536  respondents  are 
affected  and  an  estimated  15  burden 
hours  are  required  per  response. 
Approximately  366  respondents  are 
affected  by  the  revisicms  to  Regulation 
140  and  an  estimated  354  burden  hours 
are  required  per  response.  With  respect 
to  Schedule  13E-3  and  Regulation  14A. 
respectively,  221  and  8733  respondents 
are  affected  with  an  estimated  140  and 
105  burden  hours  required  per  response. 
The  estimated  average  burden  hours  are 
made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 


Direct  general  comments  to  Gary 
Wasman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549-6004.  and 
Gary  Waxman,  Qearance  Officer, 
Office  of  Management  aitd  Budget 
[Paperwork  Reduction  Project  3235- 
0145-Regulation  13D/G;  3235-0102- 
Regulations  140  and  E:  3235-0059- 
Regulation  14A;  and  3235-0007-Rule 
13e-3].  Room  3228,  New  Executive 
Office  Building.  Washington.  DC  20603 

looathu  G.  Katz, 

Secretary. 
Mareb  2. 1069. 

(FR  Doc  80-6946  Filed  i-lO-aft  11:33  ud] 
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INTERSTATE  COMMERCE 


49  CFR  Parts  1312  and  1314 
(Ex  Part*  Na  444] 

Oactionic  FMng  of  Tariffs 

AOCNCY:  Interstate  Commerce 

Commission. 

ACnOM:  Notice  of  Stay  of  final  rules. 

••JMMAirv:  By  decision  served  February 
la  1980,  and  pubUshed  in  the  Fedanl 
Register  at  54  FR  6403  (February  la 
1989)  the  Commission  adopted 
regulations  allowing  electronic  tariff 
filing  as  an  alternative  to  printed  tariffs, 
and  established,  in  heu  of  the  current 
detailed  tariff  regulations,  simple  tariff 
standards  governing  the  construction, 
niing.  and  maintenance  of  tariffs. 
However,  the  Commission  has  also 
required  that  during  a  1-year  transition 
period,  carriers  using  electronic  tariffs 
continue  to  file  printed  paper  tariffs  with 
the  Commission.  Electronic  Filing  of 

Tariffs.  5 1.C.C.2d ,  served  February 

10, 1989.  p.  0.  National  Motor  Freight 
Traffic  Association.  Inc.,  Central  States 
Motor  Freight  Bureau,  Inc.,  Central  & 
Southern  Motor  Freight  Tariff 
Association.  Inc..  Eastern  Central  Motor 


Carriers  Association.  Middle  Atlantic 
Conference.  Middlewest  Motor  Freight 
Bureau.  New  England  Motcn-  Rate 
Bureau.  Inc^  Niagara  Frontier  Tariff 
Bureau.  Inc.,  Padfic  Inland  Tariff 
Bureau.  Regular  Common  Carrier 
Conference,  Rocky  Mountain  Motor 
Tariff  Bureau.  Inc.  and  Southern  Motor 
Carriers  Rate  Confer^ice,  jointly,  have 
filed  a  petition  to  reopen  the 
proceeding'  and  a  motion  for  stay  of  the 
effective  date.  A  reply  in  support  of  the 
motion  has  been  filed  by  the  National 
Small  Shipments  Traffic  Conference, 
Inc.,  and  Health  and  Personal  Care  Drug 
Conference,  Ina  The  rules  were  to 
become  effective  March  13, 1989.  In  the 
prior  decision,  we  specifically 
recognized  that  it  is  possible  that  some 
provisions,  that  carriers  and/or  shippers 
find  useful  or  essential  have  been 
deleted,  and  that  we  would  consider 
such  matters  in  coimection  with  future 
petitions  or  complaints.  The  petition  to 
reopen  raises  such  issues.  Accordingly, 
we  will  stay  the  effective  date  of  these 
rules  as  requested,  pending  our 
consideration  of  the  petition  to  reopen. 
EFFECTIVE  DATE:  This  Stay  is  effective  as 
of  March  10, 1989. 


'  Thij  decuion  addreMet  only  the  motioo  for 
stay  The  meriu  of  the  petition  to  reopen  will  be 
•ddrecsed  at  a  later  data. 


iTKM  COMTACTt 

Charles  E.  Langyher.  (202)  27S-773Q  or 
Lawrence  C  Herrig.  (202)  27S-7358. 
(TDD  for  hearing  imfmired:  (202) 
275-1721). 

SUPPLEaiCMTAIIV  atfOmiATIOM:  l^iis 
action  will  not  significantly  affect  either 
the  quality  of  the  himian  environment  or 
the  conservation  of  energy  resources. 

list  erf  Subiacto  in  49  CFR  Parts  1312  and 
1314 

Freight  forwarders.  Maritime  carriers. 
Motor  carriers.  Pipelines.  Railroads, 
Tariffs. 

//  is  ordered: 

1.  The  effective  date  of  these  niles  is 
stayed  pending  consideration  of  the 
petition  to  reopen. 

Decided:  March  9, 1989  By  the 
Commission.  Chairman  Gradisoa  Vice 
Chairman  Simmons,  Commissioners 
Andre,  Lamboley  and  Phillips.  Chairman 
Gradison  dissented  in  part  w\\h  a 
separate  expression. 
NoraUiLMcGM. 
Secretary. 

[FR  Doc  89-5954  Filed  2-30-89;  12:03  pm] 
aaxaMcooc  tsm  »va 


.•■.I  •:•• 


..ii 


■  I :;       I 


Reader  Aids 


Federal  Register 
VoL  S4.  No.  47 
Mooday,  March  13,  1966 


INFORMATION  AND  ASSISTANCE 


Index,  finding  aid*  k  general  informaUoa 
PubUc  iiMpaetioo  dsek 
Correctiaot  to  pobltehed  docamenU 
Doonment  drafUng  tnformatloo 
Machine  readable  docmnenta 

s^fM  or  rwnrai  iWQiMnone 

Index,  finding  aids  k  general  faifonnatioo 
Printing  schedules 


PHbilc  Laws  Update  Service  (oMBiben,  dates,  etc) 
AddltioDal  Infoimatioa 


Bxecntlve  orders  and  prodamattoas 

PnbUc  Papers  of  the  Prestdaats 

Weekly  Coopilatlon  of  Presideotlal  Documents 


Th*  UnNad 
General  Infonnatloa 


Data  base  and  machine  readable  specifications 

Guide  to  Record  Reteatloa  Requirements 

Legal  staff 

Library 

Privacy  Ad  Compilatioa 

Public  Uws  Update  Service  (PLUS) 

TDD  for  the  deaf 


S23-S2Z7 
829-C218 

82S-«237 

S23-S237 
823-6237 


S2S-S227 
S23-341t 


S29-6M1 
82>-«230 


523-5230 
523-6230 
523-6230 


523-6230 


523-3406 
523-3137 
523-4634 
623-6340 

523-«1t7 
523-0641 
523-6223 


FEDERAL  REGISTER  PAGES  AND  DATES,  MARCH 


B51»-B77Z 

B72a-aQ?4   

_..1 

9 

902S-0194   „ 
Bia(U9Ai? 

3 

8 

M19-97^, 

7 

9753-0076 
M7»-10134 

..- S 

9 

10135-10286 

10287-10534 

10 

13 

CFR  PARTS  AFFECTED  DURINO  MARCH 

At  Iha  and  of  each  month,  «w  Offlca  of  the  Federal  Registsr 
pubtahea  aeperMeiy  •  iM  of  CFR  Sections  Afieded  (LSA), 
Ms  perti  end  aecttons  afteded  t>y  documents  puliiahed  since 
Ihe  revision  date  of  each  Ma  


ICFR 

2. 

3 

5 


7 

8™ 


-9670 
„9870 
-9870 
-9870 
-9870 
-9870 
-9870 


10 

11_ 

Ii. 

U 

16™ 

17- 

18- 

19- 

20- 


21- 
22- 


.9670 
.9670 
.9670 
.9670 
.9670 
.9670 
.9670 
.9670 
.9670 
.9670 


.9870 


3cni 


5936- 

5039- 
5940- 
5941. 


(Mars: 


12870- 


Ordsre: 

Feb.  14, 1909.. 
PiMictonllii  Octs 
Na  89-11  of  Feb.  28, 
1980 — 

6CFII 

317 

339 


-8723 
-9193 
_9195 
.10261 


.10267 


.9753 


.9413 


.9755 
.9761 


631. 
1204- 


.10135 
.8725 


1201. 
7CFR 

21 

401. 
800- 


.8753 


.6012 
.9766 
.9197 


907- 
910- 


.9025,10138 


900.. 


.9026,  10137 
.6519 
.6521 


985.. 


1809- 


.9768 
.9415 
.8521 


1922- 


.8521 


1930_ 
1944-.. 
1945..- 
1951.... 
1965..- 


.9197 
.8521 


...8521 
.10260 
.-8521 


29- 

5t- 
52- 


58- 

318- 
401- 
402- 


.10012 
.9624.  10014 

10333 

9452 

.9453 

9625 

.9628 


411. 

416™ 

422- 


425- 


9627 

-9628 
...9829 
.-9830 


430- 


.9631 


433- 


436 

437 

443 


9831 

9632 

9633 

.9634 

.9835 


800- 


.  9054 


908- 


917- 
927- 
926- 


9455 
.9457 
.8644 


933- 


946- 
969- 

1040- 
1106- 
1137- 
1901- 
1951- 
1955» 


.10155 
.10341 
.10156 
.10158 
.10214 
-9458 
.10150 
.10342 
-.9217 


1980- 
•  CFR 


204- 


210a. 


-.10342 
-10342 


94S9 
.9054 


9CFR 

92 


313- 


15b. 


.  V900 


9768 
9108 


91 94  i9 

92 9836,  103Se 

145 9642 

147 9842 

203 —  10018 

317 8370 

381 9370 

10  CFR 

9 10138 

1039 _-  8912 

#„—.«-.—_.. -^ .— 9906 

50 _ 9229 

1040 -  9966 

12  CFR 

201 10270 

202. - 9416 

205..- - -.  9416 


ii 


Fadarai  Register  /  Vol.  S4,  No.  47  /  Monday.  March  13,  1989  /  Reader  Aid* 


2oe.. 

226... 
265. 

UCFW 
124 


104«2 
»417 
....  10138 


10271 


113 

120 
129       - 

14  cm 


0233. 


9424 
M24 


30 

71 


8527,  9028.  10T39.  10278 
8528.  8728.  8727.  9028. 
9008.9408.10140 

98.- 10278 

97 9030.  102B4 

241_ 9500 

1200_ 8912 

laaoi- 9420 

.a2>e 


1 

21  -. 


9738.  lOiaO.  tOtOB 

2«l._ -  9278.  8338.  lOtOO 

2«L-„ t01« 

30 97» 

30 8644-8660.  8758.  87S0. 

101« 

43 _ 9730 

71 8661-4564,  8780,  870t, 

8081.9083.10188,10107 

7X ^ 

7V 

91 - 9338.9738 

121 10404 

1J& 8338,  10404 

141 ...9730 

147 _ _ 973i 

1»1-- - 8000 

1260 10367 


10107 


IS  cm 

11 


707 


8012 
9770 

9290 


18  cm 

13 
448. 

210 


9198k.  8M0^  0420 
10208 


220 

24a 

248 

27a 

274 


.8770, 


1 

9770 
10300 
10308 
10306 
103OO 


34.„ 
24a. 
270 


9480 
.0642.  10380 
9843 


10  cm 


Ch.  L 

141 

8801 

8529 

154.      .. 

1^7 

Biao 

a7»i 

200        .. 

277 

_.  Ilft29.  8728 
fW?0 

?«4 

■Tan 

M7 

8629 

386 

.ono 

8720 

4ta_ 

1300 


9190 
8012 


270 

271 

locrw 

o.  1 

10 _ 

M 

T48 

»>M»aa*aihM 


8557 
.8687 


.9428 
10322 
1030 

10322 

10018 


132 

141 

142 
143 

11  cm 

2 

5 


10018.  10214 

10018 

10019 
....„ 10O18 


.8033 
.8033 

jaoaa 


.8033 


.8033 


BOSS 
.8033 


.8033 


.8033 


2«. 
21.. 

2«L. 


.0033 

.  8033 


0*. 
501. 


50l__ 

74 

178... 
184 
281  _ 
610l_ 


_  8774 
1M82 


&2r. 

S90.. 


•aiMi 


201 


21  cm 

51 


142 
217. 


8073,8070 

._ -  88^ 


23  cm 

S4v 


■090 


24  cm 

42. 

_ 80t2 

218 

8788 

1^^ 

8080 

QfM 

8880.  8000 

20  cm 

1  _ 

8729 

7 

8200 

r 

.8236.  8400 

7 

OTrm. 

20  cm 

11 

aara 

an 

9^0 

A4                                  aoaa 

20  cm 

i» 

„.  8ota 

IOMl- 

8304 

1962. 

OtiAA. 

25aa_ 

_ - 8834 

100-.- -.„ M»7»- 10378 

117 10807 

401 0604 

»4crvt 

15 _ 8912 

78 8708 

77 - 8708 

104 8808 

250 - 10600 

298..  8708 

300...- 10500 

315 - 10600 

324 _ 10600 

332 10600 

386 _ 10600 

380 10500 

385 10500 

396. 10500 

400 10600 

807 _..._ - 10600 

608 10500 

809 10600 

824 - 10600 

628 — -10600 

828 _ - 10600 

630 _ 10600 

631 — .- 10600 

837 - 10600 

630 10600 

843 10600 

644— - 10600 

645. - —.10600 


648 

649..._ _ 10500 

656 10500 

657 10500 

658 10600 

802. -  U>600 

745. 10600 

786. 10800 

773 10500 


38  cm 

904 

avipMaOOiOi 
290 


.8»t2 


37  cm 
1 


1 

2 - 

38  cm 


•asi 


.8607 


.9514 


40  cm 


52- 


0012 

M37.a03B.t2t2. 
•700.W1. 


8783.9708.1 

101 48. 10147.  • 

tOOBZ.  10889 


124 

U3 


.0794 


.0640,8780 


180.- 
2Ni.. 

300 T051Z  T05Z0 

370_ 


52-8782.8704,  103081 

ftOi    .  I.I      "^**i  WG^J 

61 8012 

220 10300 

?0O _ _ -  10800 

201 10908 

262- .._ 10388 

264 10388 

265. _ 10388 

268 10388 

270 - 10368 

41  cm 

101-6 - 8213 

105-61 8812 

114-60 _ - 8012 

126-18 - 8912 


42  cm 

6 — 

406 

433 

436 

1001.-.- 


110- 


.8735 
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73.  8765-6767.  10026.  10170- 

10172 

76 „ 10026 

48  cm 

204 9807 
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USTOFPUBLX;  LAWS 

Not*  No  pubic  bMs  which 
have  become  law  were 
leoeived  by  the  Office  of  the 
Federal  RegMer  for  inctuaion 
in  today's  LM  of  Pubic 
Law*. 

Last  List  Fabniary  18,  1988 
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Od.  1.  1987 
Od.  1.  1988 
Od  1.  1987 

in.  1.  1981 


1984 
1983 
1987 
1988 
19*9 
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Rules  and  Regulations 


Federal   Register 
Vol.  54.  No.  4fl 
Tuewlay,  March  14,  1989 


■mto  section  of  tt>e  FEDERAL  REGISTER 
cxxitains  regulatory  documents  having 
general  applicatxiity  arxj  legal  effect,  most 
of  «vtiich  are  keyed  to  and  codified  in 
tfw  Code  of  Federal  Regulations,  wfiich  Is 
put)lished  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  ttie 
first  FEDERAL  REGISTER  issue  of  each 
wewi. 


DEPARjyENT  OF  AGRICULTURE 
Agricultural  Marketing  Sarvica 
7  CFR  Part  907 
[Naval  Orange  Regulation  690.  Amdt  1] 

Naval  Orangaa  Grown  In  Arizona  and 
Daalgnatad  Part  of  Caltf  omia; 
Limitation  of  HandHng 

ACHENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTKNt:  Final  rule. 


aUMMARY:  Regulation  690,  Amendment 
1.  increases  the  quantity  of  California- 
Arizona  navel  oranges  that  may  be 
8hip|>ed  to  market  during  the  period 
March  3  through  March  9. 1989.  Such 
action  is  needed  to  balance  the  supply 
of  fresh  navel  oranges  with  the  demand 
for  such  oranges  during  the  period 
specified  due  to  the  marketing  situation 
confronting  the  orange  industry. 

DATES:  Regulation  690,  Amendment  1, 
(§  907.990)  is  effective  for  the  period 
March  3  through  March  9, 1989. 

FOR  FURTNCR  MFOftttATION  CONTACT: 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist  Marketing  Order 
Administration  Branch.  F&V,  AMS, 
USDA  Room  252ft-S.  P.O.  Box  96456. 
Washington,  DC  20090-6456.  Telephone: 
(202)  447-5120. 

SUPPLEMENT  ARY  INFORMATION:  This 
amendment  is  issued  under  Marketing 
Order  907  (7  CFR  Part  907),  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
Cahfomia.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 


been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultxiral 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  ^at  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  125  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order,  and 
approximately  4,065  producers  in 
California  and  Arizona.  Small 
agricultural  producers  have  been 
deflned  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000. 
and  small  agricult\iral  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California-Arizona  navel  oranges  may 
be  classitied  as  small  entities. 

This  action  is  consistent  with  the 
marketing  policy  for  1988-89  adopted  by 
the  Navel  Orange  Administrative 
Committee  (Committee).  The  Committee 
conducted  a  telephone  vote  on  March  8, 
1989,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  unanimously  recommended 
an  increase  in  the  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  in  District  1  during  the  specified 
week.  The  Committee  reports  that  due 
to  an  inadvertent  mathematical  error  by 
Conunittee  staff,  District  1  did  not  have 
the  correct  number  of  cartons  of  oranges 
allotted  to  it  in  regulation  690.  This 
amendment  corrects  that  error. 

Based  on  consideration  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
prorate  regulations,  the  Administrator  of 
the  AMS  has  determined  that  this  final 
rule  will  not  have  a  significant  economic 


Impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  da\  s 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act.  To  effectuate  the  declared  purposes 
of  the  Act  it  is  necessary  to  make  this 
regulatory  provision  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  907 

Arizona,  California.  Marketing 
agreements  and  orders.  Navel.  Oranges 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  907  is  amended  as 
follows: 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31   as 
amended:  7  U.S.C.  601-674. 

2.  Section  907.987  is  revised  to  read  as 
follows: 

Note:  This  section  will  not  apj>ear  in  the 
Code  of  Federal  Regulations 

S  907.987    Navel  Orange  RaguUtlon  690, 
Amendment  1. 

The  quantity  of  navel  oranges  grovro 
in  California  and  Arizona  which  ma\  be 
handled  during  the  period  March  3,  1989, 
through  March  9. 1989,  is  established  as 
follows:  (a)  District  1: 1.276.000  cartons 
(b)  District  2:  234.000  cartons;  (c)  Distncl 
3:  unlimited  cartons:  (d)  District  4. 
unlimited  cartons. 

Dated:  March  9.  1989. 
Eric  M.  Forman. 

Acting  Director.  Fruit  and  Vegetable  D:v:sion. 
[FR  Doc  89-5895  Filed  3-1^-89:  8:45  amj 
aajJNOcooc  u^o-ot-m 


10536  Federal  RegUter  /  Vol.  54.  No.  46  /  Tuesday.  March  14.  1989  /  Rules  and  Regulationa 


Fadaral  Regbter 


/  Vol  54.  No.  48  /  Toesday.  March  14.  1989  /  Rules  and  Regulationg 


10S37 


DCPARTMENT  OF  TWE  TREASUWY 

Customa  S«rv<c« 

19CFR  Part  113 

Customs  Regulations  Amendments 
Conoamkig  Ace— a  to  Customs 
Security  Areaa  at  Airporta 

aosmct:  Ctitfom*  S^rvw*  l)»?pHrttnf^t 
of  the  Trpanury 

action:  Final  rule,  conrrtinn. 


A  document  waa  publUhcd  In 
the  Fuimal  Rsfialar  (S3  tit  29£Z8|  on 
August  3.  1088.  Mttlng  forth 
amendBtents  (a  CoBtoms  Roi^ialnns 
(hat  provkia  tiiat  aa^>laysra  of  peraona 
requiriofi  aoceaa  to  Cuatoma  aecunty 
areas  at  airporta  poal  a  bond.  Under 
such  bond  th«  employer  a^r««a  that  both 
It  and  Its  covered  amployees  wili 
comply  with  the  reguiattona  apf>licab^ 
to  thoa«  ttred*  and  that  th«  afapkiyer 
will  pay  iKjLLulated  dama^aa  for  failure 
Id  do  so  Thii  document  correcti  an 
error  that  appeared  in  that  document 

imcnvi  OATV:  March  14.  1989. 

PON  PuirrHcii  iNTOMMATiOM  coarTAcr 

Arnold  L  Saraaky,  Regulations  and 
Disclosure  l^w  Branch.  (202]  SBR-RTJ? 

SUPrLUMNTAMV  SVOMMnOM: 

Background 

A  docoment  waa  puMlahad  tn  tiia 
FadaraJ  Register  |.VI  l-'K  2U22M)  on  Auguat 
3.  IWHH.  Sftting  forth  amendnu-nls  to  thf 
Cuatoms  Reguiatiuas  ragardlng 
employart  of  parsona  mqnlnng  acceaa  la 
Customs  sfcunty  arf>HS  at  airporta  to  fil« 
a  bond  assuring  compliancf  with  the 
(."ustoma  r>>gulatiuna  applvcahtrt  tt»«?relo 
I  or  emp^oyera  alrMMty  having  a  bond  on 
file  with  Cualoflu  on  Ckiatuaia  Form  301 
containing  the  hor»d  condittora  act  forth 
on  I  ILltU  IlJttJ  or  I  113.6*.  Cuatums 
RpRubitions  (19f:P'R  11.16^.  11,1  (Vi. 
11.1  ft4)  ri'lrtling  to  import»T»,  brokers, 
luslodians  of  bond«<d  merf:h«ndi8e.  or 
inlj-malioiial  (  amers,  a  nf?vr  bond  was 
not  required.  For  other  employurs,  iin 
Airport  (Customs  S<'<-Mrity  Araa  Horul.  as 
s»'t  forth  in  a  nt'w  Appcndin  A  to  Part 
1 1 .1,  CusU>nu  RegulntMMis  (19  CVH  Part 
113.  App«;ndi>i  A)  was  r^quirwi   !)«><■  to  a 
typographical  error  thermn.  the 
signature  portion  of  auch  bond  format, 
whtch  provides  for  two  groupa  oi 
signatories,  identifies  eatJi  group  of 
signatortes  as  a  pnncipai  ratiiar  than 
Identifying  one  group  as  a  pnnr.ipal  and 
the  other  as  a  svirety   This  do<  unwiil 
corrects  (hat  error 

CorractioQ 

As  corractad.  Appandix  A  of  Part  111. 
Customs  Regulations  ( Itt  OK  Part  113. 


Appendix  A),  is  revised  to  read  as 
follows 

Appandix  A  to  Part  113 — Airport 
Cuatoma  Saciirity  Araa  Bond 

All  |MHl  OittvoBH  rfvcWTTy  Aftta  uuviu 


(name  of  principal) 

„f 

anil  


Inamo  of  suiaty) 
„f 


«rf  haki  and  flnniy  botuui  unlu  tite  Uoitad 

States  of  Amanca  in  tiie  sum  gf 

(Jullars  (S         J.  for  the  payment  of  which  w« 
bind  ourselves,  our  hetrs.  executors. 
■  dministralcrs.  aucceaaors.  and  aaaigm. 
jdintly  and  aevaraHy.  Rnnly  by  theas 
pfaaanta. 

WITNESS  a«r  haniis  and  aeaia  this 
day  of ,  1«  _ 

WKEREAS.  tita  prtnupoi  iiacludiog  ibe 
principal's  employees,  agents,  and 
contractors)  desires  access  to  Cuxtoms 

airports  sacurity  araaa  located  at 

Airport  (kirtng  the  period  of  one  year 

bexinnirtj  «»n  the  _       day  af . 

19  .  and  andiiig  on  (tie  day 

of  ,  10 .  both  iatas  kidaaiva: 

Nkw.  T?>riefr>n».  Otf  Comfiticm  of  tftrt 
OhhftiHifm  m  Such  Thai— 

The  pnncipai  agreei  lo  comply  with  the 
f'uiliims  Renu'sWons  apphnatitin  to  Customs 
•p<  unty  arvaa  at  atrports 

If  thn  pnnclaal  defaults  on  Ute  oondtlMwi  of 
(hii  ubiijialMM.  ttM  prtadpai  aod  aiaaty 
lointly  and  lewaraAy.  aw—  to  pay  hquidated 
ilxrmanaa  at  tixno  lor  aack  defavll  or  such 
uther  anouol  as  (Bay  be  auUxirtiad  by  law  ur 
ri-xulaUuii 

Sifiaed.  Seo/etl  atd  DkIi  rvrvd  an  ttte 
frr-nfmcx  of— 


Same 
AiJdrt-aa 


Name 
Addrasa 
IVln.ipai  (SEALJ 

\ame 
Addrras 

Nrime 
.^fld^e•« 


Name 
Addrfaa 
S«r»-ty  (SEAL) 

.Name 
Addreaa 


Oatarf  Uaivfa  t,  VOK 
AmoM  L.  Sasaaky, 

Acting  Chief.  Regulations  und  Disclctsure  Law 

Bmmfi 

(FR  Doc  a»-57B3  Filed  3-13-89;  845  am) 

aaxaao  cooc  «aM-o*-M 


DEPARTMENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMENT 


Office  of  ffte  AsaMant  Secretary  for 
Houalnfl — Federal  Housing 
Commlsslooer 

24  CFR  Pari  201 

(Doctiat  Na  R-««-143«:  FR-2«21) 


Tectvilcal  Awawdwanta  to  TMo  I 
Property  improvement  and 
Manufactured  Hoaia  Loans 
Regulationa 

AOIMCy:  OfHce  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

action:  Technical  amendments. 

SuaniARY:  T>ie  purpoae  of  thia  docnacnt 
IS  to  amend  typographtcal  btkJ  other 
errors  in  the  Title  1  regulations  as 
published  in  Pert  an  of  Title  24  of  the 
Code  of  Federal  Regulations. 
iFFicnvi  date:  March  14, 1988. 
roR  Fmrmcii  wtFOWMATiON  contact: 

Robert  J  Coyle,  Director.  Title  1 
Insurance  Division.  Department  of 
Housing  and  Urban  Development.  Room 
9160,  451  Seventh  Street.  SW.. 
Washington,  DC  20410,  telephone  1202) 
755-«880  (This  is  not  a  toll-free 
number.) 

SUPn-IMCMTAJIY  MMFOraaSTION:  A 

number  of  typographjcal  aod  other 
errors  have  been  discovered  in  the  Title 
I  regulations  (24  Cl-K  Part  2T1).  as 
publistied  in  the  Code  of  Federal 
Regulations.  Many  (but  nol  all)  of  these 
errors  oocarred  arhan  tlsa  Tltla  I 
regulationi  ware  published  in  the 
Federal  Regiatar  on  October  25,  igSS  (SO 
VH  43510V  Because  theaa  errors  wen  not 
detected  al  the  tuns,  they  were  carried 
0T«r  into  the  198B  and  later  editions  of 
the  Code  of  Federal  Regulations. 

Also,  on  SeptanbcT  3. 1W7  (SS  FH 
33404].  the  Department  published  in  die 
Fadarsl  Ragbter.  an  asnendnient  to  the 
Titie  1  regulationa  Becaose  of  an  error  in 
that  ptiblicatXMi.  I  201.11(c)  (1).  (2|.  and 
(3)  were  omitted  from  the  April  1. 1986 
edition  of  the  Coda  of  Federal 
Regulations.  This  rule  will  reinstate 
those  paragraphs,  as  wcU  as  conrect  the 
typographical  errors  fouad  in  the  CFR. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  enviroiuneQt  has 


been  made  In  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1960.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  at  the 
Office  of  the  Rules  Docket  Clerk. 
Department  of  Houalng  and  Urban 
Development  Room  10276,  451  Seventh 
Street.  SW..  Washington.  DC  20410. 

Under  5  U.S.C  e05(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  Uiat  this  rule  will  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities.  The 
number  of  small  entities  Impacted  by  the 
rule  is  not  expected  to  be  substantial. 
This  rule  only  contaiiu  technical 
changes  to  the  Title  I  regulations  by 
correcting  typographical  errors  foimd  hi 
the  Code  of  Federal  Regulations  and 
reinstating  S  201.11(c)  (1),  (2),  and  (3) 
that  were  omitted  from  the  CFR. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  24, 
1988  (53  FR  41974)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  24  CFR  Part  201 

Health  facilities.  Historic 
pre;.«rvation.  Home  improvement 
Manufactured  homes.  Manufactured 
homes  and  lotr  Reporting  and 
recordkeephig  reqiilrements. 

Acxordingly.  the  Department  amends 
24  CFR  Part  201  as  follows: 

PART  201— [AMENDED] 

1.  The  authority  dUUon  for  24  CFR 
Part  201  continues  to  read  as  aet  forth 
below: 

Authority:  Sec  2.  National  Huoslng  Act  (12 
VS.C.  1703);  aec  7(d).  Department  of  Hoosing 
and  Uihan  Deveiopment  Act  (42  U.S.Q 
3535(d)). 

2.  In  the  Table  of  ContenU  for  Part 
201.  change  the  title  of  {  201.18  to  read. 
"Modification  agreement  or  repayment 
plan." 

3.  In  the  Table  of  Contents,  capitalize 
the  "A"  in  "Administration'  hi  the  title 
of  Subpart  E. 

1 201 J    (Amended! 

4.  In  i  201 .3(a].  capitalize  the  "F"  in 
"Provisions"  and  Insert  a  comma 
Immediately  thereafter. 

5.  In  {  201.3(b).  remove  the  hyphen 
between  "Note"  and  "Provisions". 

6.  In  I  201.3(c).  replace  "and"  the  first 
time  It  appears  with  "of',  so  that  it 
reads  "Subpart  D,  Insur)«nca  of  Loans, 


S  201.10    [Amended] 

7.  In  §  201.10(a)(2).  replace  "uppald" 
with  "unpaid". 

&  In  f  201.10(b)(3)(i).  hyphenate 
"HUD-approved". 

9.  In  5  201.10(g),  hisert  "Minimum  loan 
amount"  as  the  paragraph  heading. 


8201.11    [Amended] 

10.  In  §  201.11(b),  begin  paragraph 
(b)(2)  on  a  new  line  and  cajiitalize  The' 
the  first  time  "the"  appears. 

11.  In  S  201.11(c),  add  paragraphs  (c) 
(1),  (2)  and  (3)  after  the  introductory 
sentence: 


(c)  *  •  • 

(1)  The  term  of  a  loan  made  to 
refinance  a  borrower's  existing  insured 
property  improvement  loan  or  existing 
insured  manufactured  home  loan  shall 
not  exceed  the  maximum  term  permitted 
imder  paragraph  (a)  or  (b)  of  this  section 
for  the  particular  t^>e  of  loan,  so  long  as 
the  final  matunty  from  the  date  of  the 
original  loan  does  not  exceed  the 
following  time  limits: 

(i)  22  years  for  a  manufactured  home 
improvement  loan; 

(ii)  20  years  for  a  manufactured  home 
lot  loan; 

(Hi)  30  years  for  a  multi-module 
maniifactured  home  and  lot  in 
combination;  and 

(iv)  25  years  for  all  other  property 
improvement  and  manufactured  home 
loans. 

(2)  The  term  of  a  loan  made  to 
refinance  a  borrower's  existing 
iminsured  manufactured  home  piuchaae 
loan  or  existing  uninsured  combination 
loan  shall  be  baaed  upon  the  appraisal 
required  under  (  201.10(f)(3),  but  in  any 
case  shall  not  exceed  the  maximum  term 
permitted  under  paragraph  (b)  of  this 
section  for  the  particular  type  of  loan. 

(3)  Where  a  b<HTOwer's  existing 
uninsured  manufactured  home  lot  loan 
is  being  refinanced  in  connection  with 
the  purchase  of  a  manufactured  home, 
the  term  of  the  combination  loan  shall 
not  exceed  the  maximum  term  permitted 
imder  paragraph  (b)  of  this  section  for 
that  particijlar  type  of  loan. 


(201.12    [Amended] 

12.  In  the  last  sentence  of  |  201.12, 
replace  "of  the  second  time  it  appears 
with  "or",  so  that  it  reads  "partnership 
or  trust". 

1201.13    [Amended] 

13.  In  the  third  sentence  of  S  201.13, 
replace  "of  the  second  time  it  appears 
with  "for",  so  that  it  reads  "for  the 
benefit". 


S  201.10    [Amsndsd] 

14.  In  I  201.18,  change  the  title  to  read 
"Modification  agreement  or  repayment 
plan.". 

1201.22    [Amended] 

15.  In  I  201.22(a)(5).  replace 
"manufacturer"  with  "manufactured". 

$201.23    [Amsndsd] 

IB.  In  §  201.23(b)(3].  hyphenate 
"traded-in"  the  first  time  it  appears. 


{201^    [Amsndsd] 

17.  h)  i  201.28(b){3)(vi).  insert  a 
comma  after  "loan"  the  first  time  it 
appears. 


9  201.20    [Amsndsd] 

18.  In  1 201J:8(a),  bisert  a  comma  after 
"hazards"  the  first  time  it  appears,  and 
replace  "regulation"  with  "regulations". 

§201.32    [Amsndsd] 

19.  In  the  second  sentence  of 

S  201.32(a),  replace  "of  the  fourth  tune 
it  appears  with  "on",  so  that  it  reads 
"losses  on  such  loans",  and  insert  a 
comma  after  "section". 

20.  In  S  201.32(d)(3).  insert  a  comma 
after  "record". 


S  201^1    [Amsndsd] 

21.  In  S  201.51(a)(2)(i).  insert  a  comma 
after  "loan". 

22.  In  S  201.51(a)(2)(ii).  insert  a  comma 
after  "property". 

23.  In  9  201.51(a](2)(iv}.  replace 
"9  201.55(b)"  with  "9  201.55(a)". 


9201^    [Amended] 

24.  In  the  second  sentence  of 
9  201.55(b)(2),  Insert  commas  after 
"loan"  and  "default". 

Dated  March  8, 1968. 

Geoeral  Deputy  Aatistattt  Socnlary  for 
Housing — Deputy  Federal  Housiog 
Commissioner. 

[FR  Doc.  80-6881  Filed  9-13-«0;  8:46  am) 


DEPAfTTMENT  OF  THE  TREASURY 

Intamal  Ravanua  Sarvted 

28  CFR  Parts  1  and  602 

[Ti).t244] 

^f..^— ^a^f  rti.il .a —  .*^ 

:  Internal  Revenue  Service, 


Treasury. 

ACTKNC  Fbial  regulations. 


■ummawy:  This  document  contains  final 
Income  Tax  Regulations  relatinf  to  the 
consent  dlvldead  provisions  of  sectloa 


10838 


F«d«iml  Regtotw  /  Vol.  M.  No.  46  /  Tuesday.  March  14.  1989  /  Rules  and  Regulationg 


F»d<ral  Registw  /  Vol  54.  No.  48  /  Tuesday.  March  14.  1989  /  Rules  and  Regulatjona  10539 


505  of  the  Internal  Revenue  Code  of 
1988.  A  review  of  ihe  legnlative  history 
of  ■ection  565  hai  prompted  certdin 
amendmenti  to  the  resulati()ng  under 
•ectlon  5ft5.  These  amendments  will 
provide  the  public  with  additional 
guidance  to  comply  with  the  provisions 
of  section  565. 

vrac  1 1 VI  DA  TV:  These  regulations  Hre 
effective  for  tax  years  ending  after 
December  15.  1967. 

PON  mimmm  ifowmation  costtact 

David  Bergkulat  of  the  Office  of  the 
AaaocUte  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  1111 
Constitution  Ave..  NW..  Washington. 
DC  20224  (Attention;  CCCORPTR 
(INTL-31J-87))  (202-fifl6-6487.  not  s  toll 
fr««  call). 

r/urvi 


Paparwocfc  Raductloa  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3504(b))  under  control  number  1545~ 
0043.  The  estimated  annual  burden 
associated  with  the  collection  of 
information  in  this  final  rule  Is  45 
minutes  per  respondent. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
Information.  They  are  based  on  such 
Information  ss  is  svailable  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumstances. 

Comments  concerning  the  occuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  S«rvice.  Attn: 
IRS  Reports  Clearance  Officer  TR  PP. 
Washington.  DC  20224,  and  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Prelect.  Washington,  DC 
20603. 

BackytMmd 

On  December  15. 1987,  the  Fodwal 
Rofistar  published  proposed 
amendments  (52  PR  47554)  to  the  Income 
Tax  Regulations  (28  CFR  Part  1)  under 
section  566  of  the  Internal  Revenue 
Code  of  1988.  These  amendments  to  the 
prior  regulations  under  section  565  shall 
be  applicabla  for  tax  years  ending  after 
December  15,  1987  Wntten  comments  to 
the  notice  were  received.  No  public 
hearing  was  held.  After  consideration  oi 
mti  comments  regarding  the  proposed 
amendments,  thoso  amendments  are 
adopted  by  this  Treasury  Decision  with 


revisions  in  response  to  those 
comments  The  significant  comments 
and  revisions  are  discussed  below 

Explanation  of  Provisions 

In  response  to  comments,  the 
language  of  i  1.565-l(a)(2)  has  been 
expanded  to  make  it  clear  that  a 
corporation,  50  percent  or  more  of 
whose  adjusted  ordinary  gross  income  is 
adjusted  income  from  rents,  continues  to 
be  able  to  utilize  the  consent  dividend 
under  section  566,  as  described  in 
section  &42(a)(2)(B)(iii),  for  purposes  of 
avoiding  personal  holding  company 
status.  In  addition,  certain  stylistic  and 
organizational  changes  were  made  that 
were  not  intended  to  have  substantive 
effect. 

SpadoJ  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defmed  in 
Fjtecutlve  Order  12291.  Therefore  a 
Regulatory  Impact  Analysis  is  not 
required.  Although  this  Treasury 
Decision  was  pr«ceded  by  a  notice  of 
proposed  rulemaking  that  solicited 
public  comments,  it  has  been 
determined  that  the  notice  was  not 
required  by  5  U.S.C  553  since  the 
regulations  proposed  In  that  notice  and 
adopted  by  this  Treasury  Decision  will 
not  have  a  significani  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  final  Regulatory  Flexibility 
Analysis  is  not  required  by  the 
Regulatory  nexibility  Act  (5  U.S.C 
Chapter  6) 

Draftlnf  Infomiatian 

The  principal  authors  of  these 
regulations  are  David  Bergkuist  of  the 
Office  of  the  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  and  Susan  Thompson 
Baker  of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  However, 
other  personnel  from  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations 

list  of  SubJMis 

26  CFR  Part  1 

Income  taxes.  Corporations.  Tax 
avoidance,  Holding  companies, 

20  CFR  Part  &02 

Reporting  and  recordkeeping 
requirements 

Adopdon  of  Amendments  to  IIm 
Regulations 

Accordingly,  28  CFR  Parts  1  and  602 
are  amended  as  follows: 


PART  1—(  AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authotity:  Sec.  7806.  OaA  Stat  917;  26 
US.C  ■'806,  unless  otherwise  noted.  *   *   ' 

H1-865.1Tltvouah1J«&JT    IRamovedl 

Par.  2.  Sections  1.565-lT  through 
1.565-6T  are  removed. 

Par.  S.  New  §§1,565-1  through  1  565-3. 
S  1.565-5,  and  \  1.565-6  are  added  at  the 
appropriate  place  to  read  as  follows: 


|1Jes-1    Oeneralrute. 

(a)  Consent  dividends.  The  dividends 
paid  ded-  ction,  as  defined  in  section 
661.  includes  the  consent  dividends  for 
the  taxable  year.  A  consent  dividend  is 
a  hypothetical  distribution  (as 
distinguished  from  an  actual 
distribution)  made  by: 

(1)  A  corporation  that  has  a 
reasonable  b  isis  to  believe  that  it  is 
subject  to  the  accumulated  earnings  tax 
imposed  In  part  1  of  subchapter  G, 
chapter  1  of  the  Code,  or 

(2)  A  corporation  described  In  part  11 
(personal  holding  companies  or  a 
corporation  with  adjusted  income  from 
rents  described  in  section  543(a)(2)(A) 
which  utilizes  the  consent  dividends 
described  in  section  543(a)(2)(B)(iii)  to 
avoid  personal  holding  company  status) 
or  part  UI  (foreign  personal  holding 
companies)  of  subchapter  G  or  In  part  I 
(regulated  investment  companies)  or 
part  11  (real  estate  investment  trusts)  of 
subchapter  M.  chapter  1  of  the  Code. 

A  consent  dividend  may  be  made  by  a 
corporation  described  in  this  paragraph 
to  any  person  who  owns  consent  stock 
on  the  last  day  of  the  taxable  year  of 
such  corporation  and  who  agrees  to 
treat  the  hypothetical  distribution  as  an 
actual  dividend,  subject  to  the 
limitations  in  section  565,  S  1.565-2.  and 
paragraph  (c)(2)  of  this  section,  by  filing 
a  consent  at  the  time  and  in  the  manner 
specified  in  paragraph  (b)  of  this 
section. 

(b)  Making  and  filing  of  consents.  (1) 
A  consent  shall  be  made  on  Form  972  in 
accordance  with  this  section  and  the 
instructions  on  the  form  issued 
therewith.  It  may  be  made  only  by  or  on 
behalf  of  a  person  who  was  the  actual 
owner  on  the  last  day  of  the 
corporation's  taxable  year  of  any  class 
of  consent  stock,  that  is,  the  person  who 
would  have  been  required  to  include  in 
gross  income  any  dividends  on  such 
stock  actually  distributed  on  the  Inst 
day  of  such  year.  Form  972  shall  rontain 
or  be  verified  by  a  written  declaration 
that  it  IS  made  under  the  penalties  of 
perjury.  In  the  consent  such  person  must 
agree  to  include  m  gross  income  for  his 


taxable  year  in  which  or  with  which  the 
taxable  year  of  the  corporation  ends  a 
specific  amount  as  a  taxable  dividend. 

(2)  See  paragraph  (c)  of  this  section 
and  ( 1.565-2  for  the  rules  as  to  when  all 
or  a  portion  of  the  amount  so  specified 
will  be  disregarded  for  tax  purposes. 

(3)  A  consent  may  be  filed  at  any  time 
not  later  than  the  due  date  of  the 
corporation's  income  tax  return  for  the 
taxable  year  for  which  the  dividends 
paid  deduction  is  claimed.  With  such 
return,  and  not  later  than  the  due  date 
thereof,  the  corporation  must  file  Forms 
972  duly  executed  by  each  consenting 
shareholder,  and  a  return  on  Form  973 
showing  by  classes  the  stock 
outstanding  on  the  first  and  last  days  of 
the  taxable  year,  the  dividend  ri^ts  of 
such  stock,  distribations  made  during 
the  taxable  year  to  shareholders,  and 
giving  all  the  other  information  required 
by  the  form.  Form  973  shall  contain  or 
be  verified  by  a  written  declaration  that 
is  made  under  the  penalties  of  perfuiy. 

(c)  Taxability  of  amounts  specif iea  in 
consents.  (1)  The  filing  of  a  consent  is 
irrevocable,  and  except  as  otherwise 
provided  in  aectioa  Sfefb).  i  l.fi6&-2.  and 
parsigraph  (c)(2)  of  this  sectioii.  the  full 
amount  specified  in  a  consent  filed  by  a 
shareholder  of  a  corporation  described 
in  paragraph  (a)  of  this  section  shall  be 
included  In  die  gross  income  of  the 
shareholder  as  a  taxable  dividend. 
Where  the  shareholder  is  taxable  on  a 
dividend  only  if  received  from  sources 
within  the  United  States,  the  amount 
specified  in  the  consent  of  the 
shareholder  shall  be  treated  as  a 
dividend  from  smuves  writhin  the  United 
States  in  the  same  manner  as  if  the 
dividend  has  been  paid  in  money  to  the 
shareholder  on  die  last  day  of  the 
corporation's  taxable  year.  See 
paragraph  (b)  of  this  section  relating  to 
the  maldng  and  filing  of  consents,  and 
section  S65{e)  and  1 1.565-5.  with 
respect  to  the  payment  requirement  in 
the  case  of  nonresident  aliens  and 
foreign  corporations. 

(2)  To  die  extent  that  die 
Commissioner  determines  that  the 
corporation  making  a  consent  dividend 
is  not  a  corporation  described  in 
paragraph  (a)  of  this  section,  the  amount 
specified  in  tlw  consent  is  not  a  consent 
dividend  and  the  amount  specified  in 
the  consent  will  not  be  Included  in  the 
gross  income  of  the  shareholder.  In 
addition,  where  a  corporation  is 
described  in  paragraph  (a)(1)  but  not 
paragraph  (a)(2)  of  this  section,  to  the 
extent  that  the  Commissioner 
determines  that  the  amount  specified  in 
a  consent  is  larger  than  the  amount  of 
earnings  subject  to  the  accumulated 
earnings  tax  imposed  by  part  I  of 
subchapter  G,  such  excess  is  not  a 


consent  dividend  under  paragraph  (a)  of 
this  section  and  will  not  be  included  in 
the  gross  iiu»me  of  the  shareholder. 

(3)  Except  as  provided  in  section 
565(b).  S  1.565-2  and  paragraph  (c)(2]  of 
this  section,  once  a  shareholder's 
consent  is  filed,  the  full  amount 
specified  in  such  consent  must  be 
included  in  the  shareholder's  gross 
income  as  a  taxable  dividend,  and  the 
ground  upon  which  a  deduction  for 
consent  dividends  is  denied  the 
corporation  does  not  affect  the 
taxability  of  a  shareholder  whose 
consent  has  been  filed  for  the  amount 
specified  in  the  consent  For  example, 
although  described  in  part  I.  n.  or  III  of 
subchapter  G,  or  part  I  or  Q  of 
subchapter  M.  chapter  1  of  the  Code,  the 
corporation's  taxable  income  (as 
adjusted  under  section  535(b).  545(b), 
556(b),  8S2(b)(2),  or  857(b)(2),  as 
appropriate)  may  be  less  than  the  total 
of  the  consent  dividends. 

(4)  A  shareholder  who  is  a 
nonresident  alien  or  a  foreign 
corporation  is  taxable  on  the  full 
amount  of  the  consent  dividend  that 
otherwise  qualifies  under  this  section 
even  thou^  that  payment  has  not  been 
made  as  required  by  section  565(e)  and 
81.565-5. 

(5)  Income  of  a  forei^  corporation  is 
not  subject  to  the  tax  on  accumulated 
earnings  under  part  I  of  subchapter  G. 
chapter  1  of  the  Code  except  to  the 
extent  of  U.S.  source  income,  adjusted 
as  permitted  imder  section  535.  See 
section  535  (b)  and  (d)  and  ( 1.535-l(b). 
TTierefore.  foreign  source  earnings  (other 
than  those  distributions  subject  to 
resourcing  under  section  535(d))  of  a 
foreign  corporation  that  is  not  described 
in  pwragraph  (a)(2)  of  this  section  cannot 
qualify  for  consent  dividend  treatment. 
Accordingly,  a  consent  dividend  made 
by  a  foreign  corporation  described  in 
paragraph  (a)(1)  of  this  section  shall  not 
be  effective  widi  respect  to  all  of  the 
corporation's  earnings,  but  shall  relate 
solely  to  earnings  which  would  have 
been,  in  the  absence  of  the  consent 
dividend,  subject  to  the  accumulated 
earnings  tax. 

Sl.5«5-2    Umltatlons. 

(a)  General  rule.  Amounts  specified  in 
consents  filed  by  shareholders  or  other 
beneficial  owners  of  a  corporation 
described  in  { 1.565-l(a)  are  not  treated 
as  consent  dividends  to  the  extent 
that— 

(1)  They  would  constitute  a 
preferential  dividend  or 

(2)  They  would  not  constitute  a 
dividend  (as  defined  in  section  316), 

if  distributed  in  money  to  shareholders 
on  the  last  day  of  the  taxable  year  of  the 
corporation.  If  any  portion  of  any 


amount  specified  in  a  consent  filed  by  a 
shareholder  of  a  corporation  described 
in  the  preceding  sentence  is  not  treated 
as  a  consent  dividend  under  section 
565(b)  and  this  section,  it  is  disregarded 
for  all  tax  purposes.  For  example,  it  is 
not  taxable  to  the  consenting 
shareholder,  and  paragraph  (c)  of 
§  1.565-1  is  not  applicable  to  this  portion 
of  the  amount  specified  in  the  consent 

(b)  Preferential  Distribution.  (1)  A 
preferential  distribution  is  an  actual 
distribution,  or  a  consent  distribuUoa  or 
a  combination  of  the  two,  which 
involves  a  preference  to  one  or  more 
shares  of  stock  as  compared  with  other 
shares  of  the  same  class  or  to  one  class 
of  stock  as  compared  with  any  other 
class  of  stock.  See  section  562(c)  and 
8  1.562-2. 

(2)  The  application  of  section  565  (b) 
(1)  and  8  1.565-2  (b)  may  be  lilusti-ated 
by  the  following  examples: 

Example  (7).  The  X  Corporation  a  personal 
holding  company,  which  makes  its  income 
tax  returns  on  the  calendar  y«ar  basis,  bai 
200  shares  of  sUick  ouUtondmg.  ow^ied  by  A 
and  B  in  equal  amounU.  On  Decemlier  IS, 
1987,  the  corporatioD  distribates  S800  to  B 
and  SlOO  to  A.  As  a  part  of  tlte  same 
distributkm.  A  executes  a  consent  to  include 
$500  in  his  gross  income  as  a  taxable 
dividend  although  such  amount  if  not 
distributed  to  iiim.  The  X  Corpora  tioo. 
assuming  the  other  requirements  oi  section 
565  have  been  comptied  with,  ia  entitled  to  a 
consent  dividends  dedocbon  of  SSOO. 
Although  the  consent  dividend  is  deemed  to 
have  been  paid  on  Decemtter  31. 1967.  t)w  last 
day  of  the  taxable  year  of  tiie  corpora  tiua 
the  total  amount  of  all  distritwtions 
constitutes  a  single  nonpreferenhal 
distribution  of  $1200. 

Example  (2).  The  Y  corporation,  a  personal 
holding  company,  which  makes  its  income 
tax  returns  on  the  calendar  y'ear  basis,  has 
one  class  of  consent  stock  outstanding, 
owned  in  equ&l  amounts  by  A.  B,  and  C.  If  A 
and  B  each  receive  a  distribution  in  cash  of 
SS.OOO  and  C  consents  to  include  $3,000  in 
gross  income  as  a  taxable  dividend,  the 
combined  actual  and  consent  distribuUon  of 
$13,000  is  preferential.  See  section  562  (c)  and 
i  1.562-2  (a).  Sunilarly,  if  no  one  receives  a 
distribubon  in  cash,  but  A  and  B  each 
consents  to  include  $5,000  as  a  taxable 
dividend  in  gross  income  and  C  agrees  to 
include  only  $3,000,  the  entire  consent 
distribution  is  preferential 

Example  f3).  The  Z  Corporatioa  whidi 
makes  its  income  tax  returns  oo  the  calendar 
year  basis  and  is  subject  for  the  taxable  year 
in  question,  to  the  accumulated  earmngs  tax. 
has  only  two  classes  of  stock  outstanding, 
each  class  being  consent  stock  and  coostsUng 
of  500  shares.  Class  A.  with  a  par  value  of  $M 
per  share,  is  entitled  to  rwo-third»  of  any 
distribution  of  earnings  and  profits  Class  B. 
with  a  par  value  of  $20  per  share,  is  entitled 
to  one-third  of  any  distribution  of  earnings 
and  profits.  On  December  15, 1967.  titere  is 
distribated  on  tiie  class  B  slock  $2  per  i 
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or  tliXXX  and  •harriioklan  of  th«  claH  A 
•tock  ootM«nl  to  Inchid*  lo  groM  IncooM 
■laounta  aqua!  to  t2  pm  tharv,  or  fl.OOO.  Th« 
tntlr*  dlBtribalkxi  of  12.000  (•  prafarvnttaL 
tnaamuch  at  tbc  claaa  B  stock  hat  racalvad 
mora  than  Ita  pro  rata  ihara  of  tha  comblnad 
amounta  of  tha  actual  diatrtbuttona  and  lh« 
conaant  dlatributiona. 

(c)  Section  3t0  Limilotiun.  (1)  An 
additional  limitation  under  section  565 
(b)  ia  that  the  amounts  specified  in 
consents  which  may  be  treated  as 
conaent  dividenda  cannot  exceed  the 
amounts  which  would  constitute  a 
dividend  (as  defined  in  section  310)  if 
the  corporation  had  distributed  the  total 
specified  amounts  in  money  to 
shareholden  on  tha  last  day  of  the 
taxable  year  of  tha  corporation.  If  only  a 
portion  of  such  total  would  corutltute  a 
dividend,  then  only  a  correcpondin^ 
portion  of  each  specified  amount  Is 
treated  as  a  conaent  dividend 

(2)  The  application  of  section  566  (b) 
(2)  and  |  1.M6-2  (c)  mav  b«  illuatrated 
by  tha  following  example 

SxampJm.  Tha  X  Corporattoo.  a  oorporatton 
dMcrtbwl  In  |  \M6-{m]  (1)  or  (21.  which 
Bakaa  Ita  tnooma  tax  ratuma  on  tha  calendar 
y*mr  t>aaia.  haa  only  ona  claaa  of  »tock 
outataodlng,  ownad  In  aqual  aiaouots  by  A 
and  B.  It  nakaa  no  distrlbutlona  during  th« 
taxabla  yaar  19S7  Ita  •aminfa  and  profits  (or 
Iha  calendar  faar  1«7  amount  to  tSJXXX 
tHera  batng  at  tha  hagtnntng  of  audi  yai  no 
aocwBaiatsd  aamlngs  or  proAla.  A  and  B 
axacata  propar  ootiaawta  to  Include  15.000 
aach  In  tbalr  voaa  laooaia  aa  a  div1daf>d 


rvcalvad 


by  iMas  c 


oa  Daoambar  n.  1987  Tha 


•am  of  tha  aAWunta  tpadiWd  tn  tha  oonaanta 
•  xacutad  by  A  and  B  la  tlOJlCa  but  If  tlOOOO 
had  actually  baan  dUbibatwl  by  tha  X 
oorporatton  on  Dmitmbm  SI.  1M7.  only  tBJXX) 
would  ha«a  oonatltutad  a  divldand  under 
•action  SI  A  (a).  Tha  amount  which  oould  b« 
conatdarad  aa  oonaani  dlvidaoda  In 
cumputUig  tha  dlvtdanda  paid  daductkxi  fur 
purpoaaa  of  tha  accumulated  aamings  lax  ii 
limitad  lo  aajXia  or  14.000  of  tha  MUXX) 
•paclflad  In  aach  oonaenl.  Tha  rematnlng 
tl.OOO  In  aach  conaanl  la  dlaragardad  for  all 
tax  purpoaaa.  [In  tlM  ca*«  of  a  paraonal 
KoUitng  cooipany  laa  alao  tha  axampia  in 
I  13«ft->l<b|) 


I  Uaa  I    Iftoe(o«< 

(a)  Genera  J  Rule.  The  amount  of  the 
conaent  dividend  that  la  deacribed  in 
paragraph  (a)  of  |  1.565-1  shall  be 
considered,  for  all  purpoaea  of  the  Code, 
as  if  It  were  dlatrlbuted  In  money  by  the 
corpora  tloo  to  the  shareholder  un  the 
last  day  of  tha  taxable  year  of  the 
rorporatlon.  received  by  the  shareholder 
on  such  day.  and  Immediately 
rontnbuted  by  the  shareholder  as  paid 
In  capital  to  the  corporation  on  such 
day  Thua.  the  amoonl  of  the  cona«rnl 
dividend  will  b«  treated  by  the 
•hareholder  aa  a  dividends  The 
ihareholder  will  be  enntled  to  the 
dividends  received  deduction  under 


section  243  or  244  with  reapect  to  such 
conaent  dividend.  The  basia  of  the 
shareholder's  consent  stock  In  a 
corporation  will  b«  increased  by  the 
amount  thua  treated  in  his  handa  as  a 
dividend  which  he  ia  considered  as 
havinj;  contributed  to  the  corporation  as 
paid-in  capital.  The  amount  of  the 
ciirrent  dividend  will  also  be  treated  as 
a  dividend  received  from  source*  «irlthln 
the  United  Statei  in  the  same  manner  aa 
if  the  dividend  had  been  paid  In  money 
to  the  shareholdert.  Among  other  effects 
of  the  conaent  dividend,  the  eaminga 
and  proflta  of  the  corporation  will  be 
decreased  by  the  amount  of  the  conaent 
dividenda.  Moreover,  if  the  shareholder 
is  a  corporation,  ita  accumulated 
eaminga  and  profits  will  be  Increased 
by  the  amount  of  the  conaent  dividend 
with  respect  to  which  it  makes  a 
consent. 

(b)  Example.  The  application  of 
section  565  (c)  may  be  illuatrated  by  the 
following  example: 

Sixampla.  Corporation  A.  a  paraonal 
holding  ooapany  and  a  calendar  year 
taxpayer,  haa  ana  ahareholdar.  tzMitvvlual  B. 
wboaa  conaanl  to  lacluda  tlOjnO  In  hla  groaa 
incoma  for  tha  calendar  ymi  1087  haa  been 
timely  filed.  A  haa  tK.000  of  earnings  and 
proflta  al  tha  begmning  of  1007  A  haa  SlOJXX) 
of  ondlalTibeled  paraoaal  holdlag  company 
Incoma  (detamlned  without  regard  to 
dUtributWna  ondar  aaction  S18(bM2))  for  1987 
B  muat  iBcluda  tlOUXX)  In  hla  groaa  tnooma  aa 
a  taxabia  Inooma  and  Is  traatad  aa  having 
Immadlalely  oontributad  tlOAX)  to  A  aa  paid- 
in  capital  Saa  aactloo  Sia(bH2)- 


(a|  Withholding  In  the  event  that  a 
corporation  makaa  a  conaent  dividend. 
as  deacribed  In  |  1 J65-1  (a),  to  a 
shareholder  that  la  subject  to  a 
withholding  tax  under  section  1441  or 
1442  on  a  distribution  of  caah  or  other 
property,  the  corporation  mtiat  remit  an 
amount  of  tax  equal  to  the  withholding 
tax  that  would  be  impoaed  under  section 
1441  or  1442  If  an  actual  caah 
distribution  equal  to  the  conaent 
dividend  had  been  paid  to  the 
shareholder  on  the  last  day  of  the 
corporation's  taxable  year  Such 
payment  muat  be  in  one  of  the  following 
forma: 

(1)Caah. 

(2)  United  States  postal  money  order. 

(3)  Certified  check  drawn  on  a 
domestic  bank,  provided  that  the  law  of 
the  place  where  the  bank  Is  located  does 
not  permit  the  certiHcation  to  be 
reacinded  prior  to  preaentation, 

(4)  A  cashier's  check  of  a  domestic 
bank,  or 

(5)  A  draft  on  a  domestic  bank  or  a 
foreign  bank  maintaining  a  United 


States  agency  or  branch  and  payable  In 
United  States  funda. 

The  amount  of  such  payment  shall  be 
credited  against  the  tax  imposed  on  the 
shareholder. 

f1.MS-«    OeflnMons. 

(a)  Consent  stock.  (1)  The  term 
"consent  stock"  Includes  what  is 
generally  known  as  common  stock.  It 
also  Includea  participating  preferred 
stock,  tha  participation  rights  of  which 
are  unlimited. 

(Z)  The  definition  of  consent  stock 
may  be  lUustrated  by  the  following 
example: 


Example.  If  ia  tha  caaa  of  tha  X 
CorporaUoo.  a  peraonal  holding  company, 
thara  ia  only  one  claaa  of  stock  oatstandinji.  ii 
would  all  be  oooaant  stock.  If .  on  the  other 
hand,  there  were  two  dasaes  of  stock,  claaa 
A  and  claaa  E  and  class  A  was  entitled  to  0 
peroant  befora  any  distribution  could  be 
made  on  claaa  &  but  daaa  B  was  entitled  to 
averythlng  distributed  after  dass  A  had 
received  Its  A  percent  only  dass  B  stock 
would  t>a  oonaent  dock.  Similariy.  if  daaa  A. 
after  receiving  its  A  paroent  waa  to 
parUdpata  equally  or  la  sobm  fixed 
proportiaa  with  claas  B  ootil  It  had  raoeived  a 
aarnnri  A  percent,  after  which  daaa  B  alona 
waa  entitled  lo  any  further  dlstributiooa,  only 
daaa  B  stock  would  be  cooaent  stock.  Tha 
same  result  would  foUow  if  tha  order  of 
prefarenoaa  wen  daaa  A  A  percent  then 
daaa  B  A  percent,  then  daaa  A  a  second  A 
percent  either  alone  or  in  contunction  with 
claaa  E  then  dasa  B  the  remainder.  If. 
howrver.  daaa  A  slock  la  antltlad  to  ultimate 
participation  without  hmlt  aa  to  amount  than 
It  too.  may  be  conaant  stock.  For  example,  if 
daaa  A  la  to  receive  S  percent  and  then  ahare 
equally  or  in  some  fixed  proportion  with 
daaa  B  In  tlte  remainder  of  the  eaminga  or 
profits  distributed,  both  daaa  A  stock  and 
daaa  B  itock  are  consent  stock. 

(b)  Preferred  dividends.  (1)  The  term 
"preferred  dividends"  includes  all  flxed 
amounts  (whether  determined  by 
percentage  of  par  value,  a  stated  return 
expreaaed  in  a  certain  nimiber  of  dollars 
per  share,  or  otherwise)  the  distribution 
of  which  on  any  claas  of  stock  is  a 
condition  precedent  to  a  further 
distribution  of  eamiogs  or  profits  (not 
including  a  distribution  in  partial  or 
complete  liqutdation).  A  distribution, 
thou^  expreaaed  In  terms  of  a  fixed 
amount  ia  not  a  preferred  dividend, 
however,  unleaa  it  is  preferred  over  a 
subsequent  distribution  within  the 
taxable  year  upon  some  class  or  classes 
of  stock  other  than  one  on  which  it  is 
payable. 

(2)  The  definition  of  preferred 
dividends  may  be  illustrated  by  the 
following  example: 

Example  If.  in  the  case  of  the  X 
Corporahcrr..  ther*  are  only  two  dasaes  of 
•tock  outstanding,  daaa  A  and  dass  B.  and 


dass  A  is  entitled  to  a  distributioa  of  0 
percent  of  par.  after  which  tha  balance  of  the 
tsamlngs  and  profits  are  distributable  on 
dass  B  exduaively,  class  A's  A  percent  is  a 
preferred  dividend.  If  the  order  of  preferences 
is  dau  A  IB  per  share,  class  B  IB  per  share, 
then  class  A  and  class  B  in  fixed  i»oportions 
until  dass  A  receives  13  more  per  share,  then 
dass  B  the  remainder,  all  of  class  A's  IB  per 
share  and  IB  per  share  of  the  amount 
distributable  on  class  B  are  preferred 
dividends.  The  amount  which  class  B  Is 
entitled  to  receive  in  ooniunction  with  the 
payment  to  class  A  of  Its  laat  13  per  share  is 
not  s  preferred  dividend,  because  the 
payment  of  such  amount  is  preferred  over  no 
subsequent  distribution  except  one  made  on 
dass  B  itself.  Finally,  if  a  distribution  must  be 
IB  on  class  A.  IB  on  class  E  then  on  dass  A 
and  dass  B  share  and  share  alike,  the 
distribution  on  claas  A  of  IB  and  the 
distribution  on  class  B  of  IB  are  both 
preferred  dividends. 

PART  M»-{AMENDED] 

Par,  IZ  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authocitr  26  VS.C.  7805. 


(102.101    [AiMndad] 

Par.  13.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table: 


11.506-1.- 
|1.5«R-2_ 
|1.5a6-3- 
|1.Se6-6._ 
|1Sa6-Au.. 


1545-0043. 
1545-0043. 
1545-0043. 
1S4S-0043. 
1545-0043. 


Lawianoa  B.  Gibba, 

Commissioner  of  Internal  Revenue. 

Approved: 
O.  OaaaUson  QiapotaB. 
Assistant  Secretary  of  the  Treasury. 
lanuary  13, 1980. 
[PK  Doc  80-5884  Filed  3-13-80:  8:45  am] 


DEPARTMENT  OF  DEFENSE 

DapsftmMit  of  ttM  Army 

32  CFR  Part  518 
lAnny  R«0. 140-17] 


•!•■•■  Of  iiiiiN  inauon  ana  nvcoras 
From  Army  FBes;  Spactal  Designation 
of  InttM  Dwiial  Authority 

aocnCy:  Department  of  the  Army. 
ACTKMC  Pinal  rule. 

summary:  The  Department  of  the  Army 
is  designating  special  Initial  Denial 
Authority  for  records  pertaining  to  Army 
Base  Closure  and  Realignment. 
EFFlcnvE  DATE  March  14.  1989. 
FOn  FUftTHCR  INFOWMATIOW  CONTACT. 
Ms.  Angela  R  Petrarca,  Policy  and 


Strategy  Directorate,  0£Bce  of  the 
Director  of  Information  Systems  for 
Command,  Control  Communications 
and  Computers,  Office  of  the  Secretary 
of  the  Army,  Washington,  DC  20310- 
0107. 

SUPMAMNTAIIV  MPOmUTION:  This 
amendment  designates  special  Initial 
denial  authority  as  follows:  Director  of 
Management,  Office  of  the  Chief  of 
Staff,  Army,  for  Army  records  pertaining 
to  Closure  and  Realignment  of  Military 
Installations  imder  Title  II  (section  201) 
of  the  Defense  Authorization 
Amendments  and  Base  Closure  and 
Military  Realignment  Act  of  1968. 

Lists  of  Subiects  In  S2  CFR  Part  518 

Information,  Archives  and  records. 
Privacy,  Freedom  of  information. 

Accordingly,  32  CFR  Part  518  is 
amended  as  follows: 

PART  51»-[  AMENDED] 

1.  The  authority  citation  for  Part  518 
continues  to  read  as  follows: 

Aitfhofity:  S  U.S.C  552. 

2.  Section  518.15  is  amended  by 
adding  paragraph  (e)(4)(xviii]  to  read  as 
follows: 


S  511.18    Mmi 


(a)  •  *  • 

(4)  •  •  • 

(viii)  The  Director  of  Management 
Office  of  the  Chief  of  Staff,  is  designated 
to  act  on  requests  for  records  relating  to 
closure  and  realignment  of  military 
installatioiis  under  Title  D  (section  201) 
of  the  Defense  Authorization 
Amendments  and  Base  Closure  and 
Military  Realignment  Act  of  198& 
•        *        •        •        * 

John  O.  Roach  D. 

Army  Liaison  Officer  with  the  Federal 

Register. 

[FR  Doc.  8&-«768  Filed  3-10-89;  2:40  pm] 

HLLWQ  coot  Sn»4S-« 


DEPARTMENT  OF  TRANSPOfTTATION 

Coast  Guard 

33CFRPart117 
[CQ07-8S-36] 

DrawtNldga  Operation  Regulations; 
Clearwater  PaiM,  FL 

aocncy:  Coast  Guard.  DOT. : 
action:  Final  rule. 

SUMMARY:  At  the  request  of  the  City  of 
Clearwater,  the  Coast  Guard  is  changing 
the  regulations  governing  the  Clearwater 


Pass  (SR  609)  drawbridge  between  Sand 
Key  and  Clearwater  Beach.  Florida  by 
adding  one  hour  to  the  existing 
regulated  period.  This  change  is  being 
made  because  of  a  signiiicant  increase 
In  highway  traffic  on  weekends  and 
holidays  with  slight  shift  in  peak  trafTic 
periods.  This  action  will  accommodate 
the  current  needs  of  vehicular  traffic 
and  still  provide  for  the  reasonable 
needs  of  navigation. 

EFFCCnvc  DATE  lliese  regulations 
become  effective  cm  April  13, 1989. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Mr.  Ian  Mac  Cartney,  telephone  (305) 
536-4103. 


vnott:  On 
December  20, 1988.  the  Coast  Guard 
published  proposed  rules  (53  FR  51125) 
concerning  this  amendment  The 
Commander,  Seventh  Coast  Guard 
District  also  published  the  proposal  as  a 
Public  Notice  dated  January  3. 1968.  In 
eadi  notice,  interested  persons  were 
given  until  February  3, 1989,  to  submit 
comments. 

Drafting  InfocmatioD 

The  drafters  of  these  regulations  are 
Mr.  Ian  Mac  Cartney,  project  officer, 
and  Lieutenant  Commander  S.T.  Fuger. 
Jr.,  project  attorney. 

Discusskn  of  CoomMnts 

Four  comments  were  received.  One 
commenter  supported  the  proposal  Two 
commenters  supported  the  original 
request  for  20  minute  openings  and  the 
extra  hour  of  regulation.  One  commenter 
opposed  the  extra  hour  of  regulation 
citing  a  concern  for  navigational  safety. 
The  Coast  Guard  has  carefully 
considered  these  comments,  however, 
no  additional  information  was  presented 
to  justify  modifying  the  existing 
regulation  with  the  exception  of  adding 
an  extra  hour  to  the  regulated  period. 
The  final  rule  remains  unchanged  from 
the  proposed  rule  published  on 
December  20, 198& 

Economic  Assessment  and  Cerlificatioa 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsigniffcant  under  the  Department  of 
Transportation  regulatory  poUcies  and 
procedures  (44  FR  11034;  February  28. 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  regulations  exempt  tugs 
with  tows.  Since  the  economic  impact  of 
these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
they  will  not  have  a  significant 
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U«l  of  BuHwti  in  a  cm  Pari  117 
Bnd«M. 


In  uuiAldarmtion  of  (Im  foragoii^  Part 
1 17  uf  Tld*  33.  Co«k  of  PwWaJ 
Rt^gxilatiooA.  ta  iii&«fMl«<i  a«  (o^wk. 

PAfrr  117— ORAWBRIDQE 
OPERATION  REQULAHOMS 

1.  The  authority  ulntuju  for  P«r1  117 
continue!  lo  mad  as  fullowi. 

Autborltv    13  II  8  C   4fl»  40  CFK  1  4«  and  U 
(>"R  1  Oft.  lijil 

2  S«{  nun  n7X^b)  la  r«via«<J  to  read 
ai  fullnwt 


I  n7J77 


(b|  Profli  11  am.  to  fl  p.m.  on 
Saturday*.  SuiMlaya,  and  fvdrral 
holidays  tha  draw  ne«d  op«n  onty  un  (K« 
hour,  quarter  hour,  half  hour,  and  thrr^ 
quarter  hour  Public:  vpsaela  of  the 
United  Slates,  tu^a  with  tuwa,  and 
veaaela  m  di«lr««a  ihrtil  he  passed  at 
any  time 


Daiwi  Pwtmiary  Z7  MMm. 

Martin  H  DaniaU. 

Rtwr  Aitmmit  I '  S.  Cmmt  (Jvord.  CommanJmr 
St>vmiH/>  Coaat  (  '.uuni  Distnct 


CNVIROMMEIfTAL  PnOTlCnON 
AOEMCV 

40  CFR  Pwt  IM 

IPP  MSeM/n  to  It;  FRL  M37- 1 1 
P—McW  Totoranc*  for  lnuB«ttM|»yr 


AQSMCV.  Knvtronin«rital  Prtitection 
A«mcy  (EPA). 
ACnotc  FtnMl  rule 


This  rule  established  ■ 
tolerance  for  residues  of  the  herhtcidf 
imaxetikapyr  (2-|4.Vdihydro~4-aiethyl-4 
(1  m«thyiethyi)-6-i)xo>l//-umdaxol-2  yl} 
Velhyl  3-pyndine-cartioxylic  acid,  as  lU 
ammonium  saltl  in  or  on  soyb«ana  at  0.1 
part  per  million  Ippm).  The  regulation 
was  raqtteated  by  American  Cyanamid 
Co.  and  establishes  the  maximum 
parmiaaihle  leva!  for  rasidues  of  the 
herbicide  in  or  on  soybeans. 
vnKTivi  OATV:  ManJi  14.  isaa 
AMMIM:  Wntten  ob|ections  may  be 
submitted  to  tiie:  Haartng  Clerk  (A-110). 
Environmental  ProtacUoo  Aipancy.  Rm. 
370i,  401  M  St..  SW..  WaahU^oo.  DC 
20400. 


mall:  Roterl  |.  Tmykm,  ftodact  Maaoncr 
(PM)  ZS.  Raflistralton  DMakm  fTS- 
TtTC).  Office  of  PaaticWie  Proffa— . 
EnvtromnmUl  Pfotecttatt  A^pancy,  401  M 
St .  SW  .  Washm«lon.  DC  20460.  Offks 
location  and  taiapiwa  DHsfacr  Rb.  24ft, 
CM  #2. 1821  \Manaa  Davis  H^liway. 
Ariir^oo.  VA  22202.  |703>-a67-l«n. 
•u^MAHMrrAHrv  wfowmatioii  EPA 
Isauad  a  aotloa.  pubttohed  in  the  Fadarai 
Ragtatar  on  February  3.  1980  (53  FR 
30751.  which  announced  that  the 
Amencan  Cyanamk)  Co  .  P  O.  Box  40(X 
Pnnceton.  N|  0B&4a  has  sabmitled 
pesticide  petition  \W)  8l''35aS  to  EPA 
pnjpoaing  to  amend  40  CFR  Part  lao  by 
establishin)(  a  tolerance  for  residues  of 
the  herbicide  Imazethapyr  (2  f4.5- 
dihydn>-4-methyl-4-(1  methylethylVS- 
oxo-Ui  imidiisol-2-yl}  &-ethyl-3- 
pyndine-cartxixylK  acid,  as  its 
ammonium  sail)  in  or  on  the  raw 
aKnrulturai  cornmodity  soybeans  at  <V1 
ppm 

TTiere  were  no  comments  received  in 
response  to  the  notice  of  filmji 

The  data  submitted  in  the  petihon  and 
other  r«i<vant  materuii  have  been 
evaiualed.  The  data  considered  in  the 
petition  include  an  Ift-month  feeding 
oncf>yenic  study  with  mice  fed  dosages 
of  0.  150.  75a  and  1.500  milltxrams/ 
kiloRram/day  (ms/Ws/duy)  with  no 
oncoxenu;  effects  observed  under  the 
conditions  of  the  study  at  dose  leveb  up 
to  and  inciuding  1.500  m«/kj(/day 
(hi)^est  dose  tested  [WUT])  and  a 
system »c  no-obeerv ad-effect  level 
(NOFil  of  750  mnyknyday.  a  2-year 
f eedingy  arux>Kenic  study  in  rats  fed 
dosages  of  a  50.  25a  and  500  m%l\%IAmy 
with  no  oocogenic  effects  obaerved 
under  the  conditions  of  tbe  study  at  doae 
levels  up  to  and  includinjj  500  mg/kg/ 
day  (HDT)  and  a  systemic  NOEX  of  500 
mg/kn/day  (HUT),  a  1  year  feeding 
study  in  do^s  fed  dosage  levels  of  0,  25. 
125.  and  250  mg/kg/day  with  a  NOEL  of 
25  mg/kg/day;  s  teratology  study  in  rats 
fed  dosage  levels  of  0.  125,  375.  and  1.125 
mg/kg/day  with  a  maternal  toxicity 
NOEL  of  375  mgykgyday  and  a 
developmental  toxicity  NOEL  of  1125 
mg/kg/day:  a  teratology  study  in  rabbits 
fed  dosage  levels  of  0.  100.  300  and  1,000 
mg/kg/day  with  a  malemaJ  toxicity. 
NOEL  of  300  mg/kg/day  and  a 
developmental  toxicity  NOEl  of  1,000 
n^M/k^day;  a  two-generation 
reproduction  study  in  rats  fad  dosage 
levels  of  0,  50.  250.  and  500  mg/kg/day 
with  a  NOEL  for  systemic  and 
reproductive  effects  of  SOO  mgykg/day,  a 
mutagenic  lest  with  Salmoiwlla 
tvphimunuw  (nesative);  an  in  vitro 
chromoaomal  aberraUoa  test  tn  Qitneee 
bamater  ovary  cells  (poa^lve  without 


mctaboMc  activatian  bat  at  doae  lewis 
that  were  toxic  to  the  celli  and  negative 
with  meLaboUc  activation):  an  ia  vivo 
dtromoeonial  abeiratioa  leal  in  ral  bone 
marrow  cells  (negative^  an  anacfaeduied 
DNA  syntfaeais  study  is  rat  befMlocytes 
(negative);  aad  a  domtnanat-lethal  study 
In  rats  (negetfve  at  doses  np  to  and 
including  2,000  mg/kg] 

The  provisional  acceptable  daily 
intake  (PADI)  baaed  on  the  SO-day  dog 
feeding  study  (NOEL  of  250  mgykg/day) 
and  an  uncerUmty  factor  of  1.000  is 
calculated  to  be  025  mg/kg/day  The 
theoretical  maximum  residue 
contribution  (TMRC)  for  this  tolerance  in 
calculated  to  be  O.QOIX)34  mg/kg/day 
The  current  action  will  occupy  0.014 
percent  of  the  ADL  There  are  no 
published  tolerances  fur  this  cbemicaL 
The  pesticide  is  useful  for  the  purposes 
of  this  tolerance  rule 

The  rat  chronic  feeding/ oncogenicity 
study  18  acceptabie  as  a  chronic  study 
but  IB  supplemental  as  an  oncogenicity 
study.  There  were  no  toxic  effects 
observed  at  the  top  doae  level  (500  mg/ 
kg/ day),  an  indicatioo  that  the 
maximum  tolerated  dose  (MTD)  was  not 
reached  A  repeat  of  this  study  **all  not 
l)e  required  for  the  use  of  soybeans, 
however,  because  (1 1  500  mg/kg/day  is 
within  50  percent  of  the  upper  limit  dose 
necessary  for  an  adetjuately  conducted 
oncogerucity  study  on  a  chemical  of  low 
toxicity:  (2)  imazethapyr  is  structurally 
related  to  two  other  pesticides  which 
tested  negatively  in  oncogenicity  studies 
in  rats  and  mice;  and  (3)  there  were  no 
positive  mutagenicity  studies  for  any  of 
the  three  herbicides  except  for 
imazethapyr  which  had  a  positive  result 
in  the  in  vitro  chromosomal  aberration 
test,  but  only  at  dose  levels  that  were 
toxic  to  the  cells 

The  nature  of  the  residue  is 
adequately  understood,  and  adequate 
analytical  methods  (gaa  chromatography 
with  a  thermionic  nitrogen-phosphorus 
detector)  are  available  for  enforcement 
purposes. 

There  are  currently  no  actions 
pending  against  the  registration  uf  this 
chemical  No  secondary  residues  are 
expected  lo  occur  in  meat.  milk,  poultry, 
or  eggs  from  thu  use. 

Based  on  the  above  infonnabon 
considered  by  the  Agency,  it  is 
concluded  that  the  tolerance  established 
by  amending  40  CFR  Part  180  will 
protect  the  public  health,  and  the 
tolerance  is  therefore  establi&hed  as  set 
forth  below 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  afler  the 
date  of  publicabon  in  the  Federal 
Regiatar,  file  written  obiectione  with  the 
Hearing  Clerk,  Environmental  Protection 
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A^'ency.  at  the  address  given  above. 
Such  objections  should  be  submitted  in 
quintuphcate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  regulation  fi^m 
section  3  of  Executive  Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (I>ub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C.  801-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Authority:  Sec.  406(d)(2),  68  Stat.  512  (21 
U.S.C  346a(d)(2)).) 

Uat  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests. 

Dated:  March  7, 1989. 
Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— [AyENDEO] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority;  21  U.S.C.  346a. 

2,  New  S  180.447  is  added,  to  read  as 
follows: 

S  180.447    Imazettiapyr,  ammonium  salt; 
toiarmce  for  raaiduas. 

A  tolerance  is  established  for  residues 
of  the  herbicide  imazethapyr,  2-14,5- 
dihydn>-4-methyl-4-{l-methylethyl)-5- 
oxo-l//-imidazol-2-yl]-5-ethyl-3- 
pyridine-carboxylic  acid,  as  its 
ammonium  salt  in  or  on  the  following 
raw  agricultural  commodity: 


Parts  per  mMion 

Strfitrnm  —       

0.1 

[FR  Doc.  89-5913  Filed  3-13-89:  8:45  am] 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-7 

[FPMR  Tamp.  Rog-  A-32] 

First  Duty  Station  AHowance*  for 
Ralocat*d  Prasidantlal  Transition 
Tsam  PsrsonnsI  Sulisequentiy 
Appointed  to  Qovsmmsnt  Service 

AQEIICY:  Federal  Supply  Service,  GSA. 
action:  Temporary  regulation. 

SUMMARY:  This  regulation  implements 
authority  to  pay  first  duty  station 
relocation  allowances  to  eligible 
members  of  the  Presidential  Transition 
Team  who  relocate  prior  to  selection  for, 
or  appointment  to,  certain  Federal 
Government  positions. 

DATES:  Effective  date:  This  regulation  is 
effective  for  travel  and  transportation 
performed  on  or  after  November  9, 1988. 

Expiration  date:  This  regulation 
expires  November  9, 1989,  unless  sooner 
superseded  or  incorporated  into  the 
permanent  regulations  of  GSA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Tucker,  Travel  and  T  insportation 
Regulations  Staff  (FBR),  Washington, 
DC  20406,  telephone  FTS  557-1253  or 
commercial  (703)  557-1253. 

8UPPI.EMENTARY  INFORMATION:  The 

General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
milUon  or  more;  a  major  increase  in 
costs  to  consumers  or  others:  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

list  of  Subjects  in  41  CFR  Part  101-7 

Government  employees,  Travel, 
Travel  allowances.  Travel  and 
transportation  expenses. 

Authority:  Sec.  205(c),  63  Stat.  39a,  40 
U.S.C.  486(c);  Executive  Order  11609,  )uly  22, 
1971;  5  U.S.C.  5707. 

In  41  CFR  Chapter  101,  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  Subchapter  A  to 
read  as  follows: 


February  2. 1989. 

Federal  Property  Management  Regulations 
Temporary  Regulatioa  A-32 

To:  Heads  of  Federal  agencies. 
Subject  First  duty  station  allowances  for 
relocated  Presidential  Transition  Team 
personnel  subsequently  appointed  to 
Government  service 

1.  Purpose.  This  regulation  implements 
authority  to  pay  limited  first  duty  station 
relocation  allowances  to  eligible 
members  of  the  Presidential  Transition 
Team  who  relocate  prior  to  selection  for, 
or  appointment  to,  certain  Federal 
Government  positions. 

2.  Effective  date.  This  regulation  is 
effective  for  travel  and  transportation 
performed  on  or  after  November  9,  1988 

3.  Expiration  date.  This  regulation 
expires  November  9, 1989,  unless  sooner 
superseded  or  incorporated  into  the 
permanent  regulations  of  GSA 

4.  Authority.  The  provisions  of  this 
regulation  are  authorized  by  section  6  of 
the  Presidential  Transitions 
Effectiveness  Act,  Pub.  L  100-398. 
approved  August  17. 1988.  and  by 
pertinent  legislative  history  contained  in 
House  Report  No.  100-532. 

5.  Incorporation  of  pertinent  Federal 
Travel  Regulations  provisions 
Paragraph  2-1.5f  of  the  Federal  Travel 
Regulations  (FTR),  insofar  as  it  pertains 
to  new  appointees  to  shortage  category 
positions  and  the  Senior  Executive 
Service,  and  to  certain  Presidential 
appointees,  is  hereby  incorporated  in 
this  temporary  regulation.  The  authority, 
procedures,  and  limitations  contained  in 
that  paragraph  apply  to  the  individuals 
covered  by  this  temporary  regulation 
except  as  provided  herein. 

6.  Eligible  individuals.  This  regulatifin 
applies  to  new  appointees  who  are 
appointed  to  positions  described  m  5 
U.S.C.  5723  and  in  the  incorporated  FTR 
paragraph  2-1. 5f  who  have  performed 
transition  activities  under  section  3  of 
the  Presidential  Transition  Act  of  1963  (3 
U.S.C.  102  note).  Provided  That 

a.  The  appointment  is  made  in  the 
same  fiscal  year  as  the  Presidential 
inauguration  that  immediately  follows 
their  transition  activities:  and 

b.  The  appointee  relocated  on  or  after 
November  9, 1988  (to  perform 
Presidential  transitional  activities),  but 
before  selection  or  appointment. 

7.  Expenses  covered.  An  agency  may 
authorize  or  approve  reimbursement  to 
new  appointees  covered  by  this 
regulation  for  the  travel  and 
transportation  expenses  hsted  below. 
However,  payment  shall  be  limited  to 
expenses  incurred  from  the  appomt^e  s 
actual  place  of  residence  from  which 
he/she  relocated  on  or  after  November 
9, 1988,  for  the  purpose  of  performing 
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Pr«8id<!ntial  transition  activitiet  to  the 
assigned  duty  itation  of  luch  appointee 

a  TriiVRl  expensus  induduig  p«r  diem 
for  the  appointee  as  set  forth  in  R'R 
pHmgrHph  2-2.1. 

b  Transportalion  expenses  (but  nut 
per  diem)  for  tmmedlata  family  of  the 
appointee  as  set  forth  in  FTP  paragraph 
2-2.2a; 

c.  Milea^}*  allowance,  if  pnvately 
owned  vehicle  is  used  in  travel,  as  s«t 
forth  in  FTR  paragraph  2-2.3. 

d.  Trarupurldtiun  and  tempurury 
stora^te  of  household  goods  as  set  forth 
in  FTR  part  2-8. 

e.  Nontemporary  storage  of  household 
Koods.  if  appointed  to  an  isolated 
location,  as  set  forth  in  FTR  paragraph 
2-(»  1.  and 

f  Transportation  of  mohile  homes  as 
sot  forth  m  FTR  part  2-7 

8.  Altfmatf  uriffin  or  destination 
Travel  and  transportation  authorized  or 
approved  under  this  regulation  may  be 
from  or  to  any  location,  but 
reimbursement  for  such  expenses  shall 
be  limited  to  the  constructive  cost  of 
those  ex.pen8es  from  and  to  the 
locations  described  in  paragraph  7 

9.  ServKv  unreemeiU  required 
Reimbursement  for  travel  and 
transportation  expense's  authonxed  or 
approved  under  this  regulation  may  no! 
he  made  until  the  appointee  has  agreed 
in  writing  to  remain  m  tiovemment 
service  for  12  months  following  the  date 
of  appointment. 

10.  Effect  on  oth^r  rcitvhtiont.  TTie 
VVR  are  currently  being  established  as  a 
separate  system  of  regulations  to  \w. 
cotfified  in  Title  41  of  the  Code  of 
Federal  Regulations  (CFR)  (41  CFR  301- 
3<)4)   Prior  to  expiration,  the  provisions 
uf  this  femporsry  regulation,  unless 
sooner  revised  or  superseded,  will  be 
incorporated,  as  appnjpriale.  in  the  FTR. 
Until  incorporation  and  codifioiUon  of 
this  temporary  regulation  takes  place, 
the  FTR  provision  cited  in  paragraph  5 
and  Its  corresponding  CFR  co<lif»ed 
version  will  continue  to  be  pari  of  this 
temporary  reguUtioo  by  reference 

11   C(>;7in(«f«t!(.  Commenls  concemln4< 
:h!s  regulation  may  be  submitted  to  the 
General  Services  Administration. 
Federal  Supply  Service  (F'BR). 
Washington.  LX:  2040a  not  later  than 
March  1.  1986.  for  consideration  and 
possible  incorporation  in  the  permanent 
regulation. 
Richard  G   Aoadn. 

Ajtirijf  AiiminiairaUtr  of  General  Servient. 
[fR  Ooc.  aB-US3  Piled  i-XA-tO:.  %M  %m\ 


DCPAfmiENT  Of  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  233 

Application,  O«t«inlnatto(i  of  EJIgMMy 
and  Fumiahing  Aaalatanc* — PubNc 
Aaslatano*  Programa;  Covarapa  and 
CondMona  d  EMgMMy  In  FInanctal 


Coffracttcn 


aqcncy:  F'amily  Suppot  i  Administration. 
HFIS. 

ACTiow:  Final  rule,  correction 

SUMMNARV:  This  document  makes  a 
correction  to  Alien  Legalization  Anal 
regulations  that  appeared  in  the  Fadaral 
Rafistar  on  August  12.  1988  (S3  FR 
30432-30433).  In  that  publication,  a 
revision  to  parngraph  (c)  of  \  233.50  was 
omitted  even  though  paragraph  (c)  was 
included  in  the  interim  final  rule 
published  on  December  24. 1987  (52  FR 
48889)  This  correction  notice  adds 
paragraph  (c)  to  i  233.50. 

ron  njwTMn  iNFOfuiATioM  cosaAcr. 

Ms.  Diann  Dawson.  Director,  Division  of 
Policy.  Office  of  Family  Assistance. 
F'amily  Support  Administration.  Fifth 
Floor,  370  LEnfant  Promenade,  SW.. 
Washington,  DC  20447.  telephone  (202) 
252-511 a 

Usi  of  SubjecU  in  45  CFR  Port  233 

Aliens.  Grant  Programs — soaal 
programs,  public  assistance  programs. 
Reporting  snd  recordkeeping 

requirements. 

Approred-  March  8,  1900 
junaa  E.  Lawaon. 

Aitinji  Deputy  Aaamtant  Se<.retary  for 
Information  and Reaounei  Management 

PART  233— (AMENDED) 

1.  The  aulhonty  citation  for  Part  233 
continues  to  read  as  follow*; 

Auikarltr  Sections  1.  402.  4av  407.  1002. 
Iinz  1400.  and  1002  of  lh«  Social  Smninty  Art 
(42  U  &C.  301.  802.  (n&  aU7.  12<B.  130Z  13&Z. 
and  13a2  no«e|.  and  Section  S  of  r^ib.  L  M- 
1 14,  BS  Sut  &79  and  Part  XXIU  of  Pub.  L  07- 
J.V96Slal   M3.  Pub   L  97-248,  BS  SU I   124. 
and  Pub  L  »-e03 

2.  In  f  233  50.  paragraph  (c)  is  revised 
to  read  as  follows. 


section  501(e)  of  Pub.  L  96-422,  as  in 
effect  on  April  1. 1983,  or 

(2)  An  adult  assistance  applicant  for 
OAA.  AR  AJPTD,  or  AABD,  or 

(3)  An  applicant  for  AFDC  who  is  not 
a  Cuban  and  Haitian  applicant  under 
paragraph  (c)|l)  of  this  section  wt>o  was 
ad)usted  to  lawful  temporary  resident 
status  more  than  five  years  prior  to 
application. 

All  other  aliens  granted  lawful 
temporary  or  permanent  resident  status, 
pursuant  to  sections  201,  302,  or  303  of 
the  Lmmigration  Reform  and  Control  Act 
of  1986,  are  disqualified  for  five  years 
from  the  date  lawful  temporary  resident 
status  is  granted. 

(Fit  Doc.  88-687S  Piled  3-13-60:  6:45  omj 
:  4« 
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|c:)  An  alien  granted  lawful  temporary 
resident  status  pursuant  to  section  201, 
302.  or  303  of  the  Immigration  Reform 
and  Control  Ad  of  1908  (Pub.  L  99-803) 
who  must  b«  either 

|1)  A  Cuban  and  Flaitian  entrant  as 
defined  in  paragraph  (1)  or(2)(A)of 


DEPARTMENT  OF  THE  INTERIOR 
Flah  and  WIdlifa  Swvtoa 
50  CFR  Pan  33 

Rafuga-apactfic  Flahlr>g  Ragulatlona 

AOINCy:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

SUMMAAY:  The  Fish  and  Wildlife  Service 
(Service)  hereby  amends  certain 
regulations  in  50  CFR  Part  33  that 
pertain  to  fishing  on  individual  national 
wildlife  refuges  (NWRs).  Refuge  fishing 
programs  are  reviewed  annually  to 
determine  whether  the  regulations 
governing  fishing  on  individual  refuges 
should  be  modified.  Changing 
environmental  conditions.  State  and 
Federal  regulations  and  other  factors 
affecting  fish  populations  and  habitats 
may  warrant  such  amendments.  The 
modifications  made  ensure  the 
continued  compatibility  of  fishing  with 
the  purposes  for  which  the  individual 
refuges  involved  were  established,  and 
to  the  extent  practical,  make  refuge 
fishing  programs  consistent  with  Slate 
regulations. 

IFFlcnvi  OATl:  Apnl  13. 1989. 

rom  PUfrrHCR  iNFOiaiATioM  coktact 

Larry  LaRochelle.  Division  of  Refuges, 
Fish  and  Wildlife  Service,  18th  and  C 
Streets  NW..  Washington,  DC  2024O, 
Telephone  202-343-4313. 

8UPn.nsnrrAjnr  mFomsAnofc  50  CFR 
Part  33  contians  the  provisions  that 
govern  fishing  on  NWRs.  Fishing  is 
regulated  on  refuges  to  (1 )  ensure 
compatibility  with  refuge  purposes.  (2) 
properly  manage  the  fishery  resource 
and  (3)  protect  other  refuge  values.  On 


many  refuges,  the  Sarvice  policy  of 
adopting  State  fishing  regulations  is  an 
adequate  way  of  meeting  these 
objectives.  On  other  refuges  it  is 
necessary  to  supplement  State 
regL'iations  with  refuge-specific  fishing 
regulations  which  will  ensure  that  the 
Sei  tice  meets  its  management 
responsibilities,  as  outlined  under  the 
section  entitled  "Conformance  with 
Statutory  and  Regulatory  Authorities"  in 
the  proposed  rule  of  NoTember  1. 1988, 
at  53  FR  44043.  Refuge-specific  fishing 
regulations  are  issueid  only  after  the 
final  publication  of  the  opening  of  a 
wildlife  refuge  to  fishing,  lliese 
regulations  may  list  the  seasons, 
methods  of  taking  fish,  descriptions  of 
open  areas  and  other  provisions.  The 
Service  has  previously  issued  refuge- 
specific  fishing  regulations  in  50  CFR 
Part  33. 

This  rule  amends  and  supplements 
certain  refuge-speciHc  regulations  in  50 
CFR  Part  33,  IS  33.8  through  33.51. 
which  pertain  to  fishing  on  individual 
refuges  in  their  respective  alphabetically 
listed  Bute. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  pubhc  an  opportunity  to 
participate  in  the  nilamaking  process. 
On  November  1. 1988,  at  53  FR  44043, 
the  Service  pablished  a  proposed 
rulemaking  to  amend  certain  regulations 
in  50  CFR  Part  33  and  invited  the  pubUc 
to  comment.  No  comments  were 
received,  llierefore,  the  proposed 
refuge-specific  fishiqg  regulations  are 
here  publiaiwd.  with  minor  technical 
corrections,  as  a  final  rulemaking. 

Economic  Effoct 

Executive  Order  12291  requires  the 
preparation  of  regulatory  impact 
analyses  for  maior  rules.  A  major  rule  is 
one  likely  to  result  in  an  annusJ  effect 
on  tlie  economy  of  $100  million  or  more, 
a  major  increase  in  cost  or  prices  for 
consumers,  individual  industries, 
government  agencies  or  geographic 
regions,  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq. )  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

These  amendments  to  the  codified 
refuge- specific  fishing  regulations  make 
relatively  minor  adjustments  to  existing 
fishing  programs.  The  regulations  are 
not  expected  to  have  any  gross 
economic  effect  and  will  not  cause  an 
incree:e  in  costs  or  prices  for 


consumers,  individual  indostries, 
Federal  State  or  local  governments, 
agencies  or  geographic  re^ons.  The 
benefits  accruing  to  the  public  are 
expected  to  exceed  the  costs  of 
administering  this  rule.  Accordingly,  the 
Department  has  determined  that  this 
rule  is  not  a  "major  rule"  within  the 
meaning  of  Execntive  Order  12291  and 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act 

Paperwork  Reduction  Act 

The  Service  has  received  approval 
fix>m  die  Office  of  Management  and 
Budget  (OMB)  for  the  information 
collection  requirements  of  these 
regulations  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq). 
These  requirements  are  presently 
approved  by  OMB  under  #1018-0014 
Economic  and  Public  Use  Permits.  Public 
reporting  burden  for  these  forms  is 
estimated  to  average  .1038  hours  or  6.2 
minutes  per  response  for  a  total  burden 
for  all  forms  used  of  15,148  hours, 
including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  Direct  comments  on  the  burden 
estimate  or  any  oth«-  aspect  of  dieee 
forms  to  Information  Collection  Office, 
U.S.  Rah  and  Wikllife  Service, 
Washington.  DC  20240;  and  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washingtoa  DC  20503. 

Environmental  Considerations 

Compliance  with  the  National 
Environmental  Policy  Act  of  1988 
(NEPA)  (42  VS.C  4332(2)(C))  and  the 
Endangered  ^lecies  Act  of  1973  (16 
U.S.C.  1531-1543)  is  ensured  when 
fishing  plans  are  developed  and  the 
determinations  required  by  these  Acts 
are  made  prior  to  die  addition  of  refuges 
to  the  list  of  areas  open  to  sport  fishing 
in  50  CFR  Part  33.  Refuge-specific  fishing 
regulations  are  subject  to  a  categorical 
exclusion  from  the  NEPA  process  if  they 
do  not  significantly  alter  the  existing  use 
of  a  particular  refuge.  The  changes  made 
in  this  rulemaking  will  not  significantly 
alter  the  existing  uses  of  the  refuges 
involved- 
Information  regarding  the  conditions 
that  apply  to  individual  refuge  fishing 
programs,  any  restrictions  related  to 
public  use  on  the  refuge  and  a  map  of 
the  refuge  are  available  at  refuge 
headquarters.  This  information  can  also 
be  obtained  from  the  Regional  Offices  of 
the  Service  at  the  addresses  listed 
below. 

Region  1 — California,  Hawaii.  Idaho. 
Nevada.  Oregon  and  Washington: 


Assistant  Regional  Director — Refuges 
and  Wildlife.  U.S.  Fish  and  WOdlife 
Service,  Lloyd  500  Buildmg.  Suite  1690. 
500  Multnomah  Street  Portland  Oregon 
97232;  Telephone  (503)  231-6214. 

Region  2 — Arizona.  New  Mexico. 
Oklahoma  and  Texas:  Assistant 
Regional  Director — Refuges  and 
WUdlife.  U.S.  Fish  and  Wildlife  Sennce. 
Box  1308.  Albuquerque.  New  Mexico 
87103;  Telephone  (505)  766-1829 

Region  3 — Illinois,  Indiana.  Iowa, 
Michigan,  Minnesota.  Missouri.  Ohio 
and  Wisconsin:  Assistant  Regional 
Director — ^Refuges  and  Wildlife,  U.S 
Fish  and  Wildbfe  Service.  Federal 
Building,  Fort  Snelling.  Twin  Cities, 
Minnesota  55111;  Telephone  (612)  725- 
3507. 

Region  4 — Alabama.  Arkansas. 
Florida,  Georgia,  Kentucky.  Louisiana. 
Mississippi,  North  Carolina,  South 
Carolina,  Puerto  Rico,  Tennessee  and 
the  Virgin  Islands:  Assistant  Regional 
Director— Refuges  and  Wildlife,  U.S 
Fish  and  Wildlife  Service,  Richard  B 
Russell  Federal  Building,  75  Spring 
Street  SW..  Atianta,  Georgia  30303 
Telephone  (404)  331-358a 

Region  5 — Connecticut  Delaware. 
District  of  Colon^iia.  Maryland. 
Massachusetts.  New  Fiampshire.  New 
Jersey,  New  York.  Pennsylvania,  Rhode 
Island.  Vermont  Virginia  and  West 
Virginia:  Assistant  Regional  Director — 
Refuges  and  Wikilife.  US.  Fish  and 
Wildlife  Senrioe,  One  Gateway  Center. 
Suite  700,  Newton  Comer, 
Massachusetts  02158,  Telephone  (617) 
965-9222. 

Region  6 — Colorado.  Kansas, 
Montana.  Nebraska,  North  Dakota. 
South  Dakota,  Utah  and  Wyoming: 
Assistant  Regional  Director — Refuges 
and  Wildlife.  U.S.  Fish  and  WildLfe 
Service,  Box  25488.  Denver  Federal 
Center,  Denver,  Colorado  80225; 
Telephone  (303)  238-7920. 

Region  7 — Alaska:  Assistant  Regional 
Director— Refuges  and  Wildlife.  US 
Fish  and  Wildlife  Service.  1011  E  Tudor 
Road.  Anchorage,  Alaska  9P503; 
Telephone  (907)  786-3538. 

Primary  Author 

Larry  LaRochelle,  Division  of  Refuges. 
Fish  and  Wildlife  Service,  Washington, 
DC  is  the  primary  author  of  this 
rulemaking  document 

List  of  Subjects  in  50  CFR  Part  33 

Fishing.  National  Wildlife  Refuge 
System.  Wildlife  refuges. 

PART  33— (AMENDED] 

Accordingly,  Part  33  of  Chapter  I  of 
Tide  50  of  the  Code  of  Federal 
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Re<gulaliona  la  am«>ndf>d  as  tet  forth 

b«low 

1  The  auihonfy  citatnin  fur  HHrt  i.l 
cuntinuen  to  rend  »*  follows 

Authonry  M '  s  (    vn   in  P  S  C.  4n)k  flft4. 

e««.i<)  •n<l  TVS, 

Rafu(»- Specific  Rshing 

2  S«-iJi()n  3.J  8  18  «mt*nii»'<i  h\ 
rTMi.'siKnrtdnR  purHxrHphd  (hj  IhruuKh  (»>) 
as  par-i^raphs  (c)  throuxh  |f|,  aildiiix 
n»*w  paraKrHph  (b)  and  r»?vi«inx  newly 
r»*<le!i>x'i  ''eil  parrtxrHph  |il)  to  rcHii  «« 
foiltjws 

|S9J    Am 


(bj  (.,'<).  Ac  «;wfr  Xutu'iuil  l\  .■Idlift- 
Refu)ic  Klshinx  i»  permitted  on 
desi>jnrftevl  rtrHHii  of  the  refu^"  subiert  to 
the  fullowirx  ( cniiitiong 

(1 1  Kishmg  or  <»ntr>'  m  riui  n.-inii'S'.!  m 
the  waterfowl  ,*tini:tuHry  nre.is  from 
NovemhtT  1  through  Fehrudry  2fl 

|2)  The  end*  of  'njllines  must  ( onsial 
of  a  length  of  rotton  line  th^l  cxteiida 
from  the  points  of  Htt.u  hmen!  ,:ilii  the 
water 


(-1)  //,'//(;  Hrnd  Sntiiuuil  tV;  J/,',' 
Rffii)i»  Fishiiix,  boHtinx  and  fM>j{X"^S  "re 
pflrmifted  jiibjei  t  to  the  foiiowinx 
conditiona 

(1)  Pishinx  and  boHtinx  in  all  w^iiera 
from  March  1  throujjh  Oclotx-r  Jl  only 
from  on«^half  hour  b#!for«  iiinnae  to 
one  half  hour  after  sunset. 

(2)  Frofigin^  from  April  15  throuKh 
Ortob«"r  31  only  on  that  part  of  the  old 
river  channel  that  connects  to  the 
Arkansas  River  channel 

3  Section  33.9  is  amended  by  revising 
paragraph  (I)  to  read  as  follows 

|U.t    CaMornia. 

•  •  .  .  . 

(i)  Solum  StHj  NaUonal  Wildlife 
Refuf{»  Fishing  Is  permitted  only  on 
designated  areas  of  the  r«fug«  Inundated 
by  the  Salton  Sea  subject  to  the 
followiiiu  ctmditions 

(1)  Fidhmg  IS  permitted  from  April  1 
through  September  30. 

(2|  Only  boat  fishing  is  permitted, 

•  ■  •  •  • 

4.  S«<:tion  33  13  is  amended  b> 
revising  paragraph  (g)(1).  adding  two 
new  sentences  to  the  end  of  paragraph 
(g)(2)  and  revising  paragraph  (m)|4|  as 
follows 

133.13    Rorlita. 


sunset  except  that  fishing  is  not 
fH-rmitted  in  interior  creeks,  sloughs  and 
ponds  dunng  quota  big  game  hunts. 

(2)  '    *   *  Boats  are  not  permitted  In 
rvfvjge  ponds  Boats  may  not  be  left  on 
the  refuge  overnight. 


|m)Si.  Vincent  National  Wildlife 
RffuMf  '   '   ' 


(4|  Fishing  seasons  and  largemouth 
batis  length  limits  are  as  posted 
•  *  •  •  • 

5.  Section  33  17  is  amended  by 
revising  paragraphs  (a)(1)  through  (3). 
removing  paragraph  (a)(4):  revising  the 
last  sentence  of  paragraph  (b)(1). 
correcting  the  spelling  of  the  word 
"Managers"  in  paragraph  (b)(2).  adding 
a  last  sentence  to  paragraph  (b)(3), 
adding  paragraphs  (4)  through  (H); 
revising  paragraph  (c)(1),  and  removing 
paragraph  (c)(6)  as  follows. 


(g)  U'wifr  Suwatwe  Satuinal  V\  idlife 
Rnfuf/e  '    •    • 

(1)  Fishing  IS  permitted  in  interior 
creeks,  sloughs  and  ponds  from  Martii  1 
through  October  31  only  from  sunnse  to 


133.17 

(a)  Chautauqua  National  Wildlife 
Refuse  '   '   ' 

(1)  From  December  15  through 
October  15  bank  fishing  is  permitted  and 
all  refuge  waters  are  open  to  fishing. 
From  October  18  through  December  14 
nshing  is  permitted  In  the  poated  area 
that  extends  one-eighth  of  ■  mile  around 
the  Recreation  Area,  along  Goofy  Ridge 
Ditch,  along  the  croas  dike,  and  in  all 
waters  within  the  Pubhc  Hunting  Area 
Fishing  IS  permitted  during  daylight 
hours  only 

(2)  The  use  of  boats  with  motors 
greater  than  25  horsepower  is 
prohibited 

(3)  Private  boats  must  be  removed 
fnim  refuge  waters  overnight  or  moored 
at  Boatyard  No  3. 

(b)  Crab  Onhard National  Wildlife 
Refuse  '   '   ' 

(1)  *    '   'AH  noncommercial  fishing 
methods  are  permitted  except 
underwater  breathing  apparatus  is 
prohibited. 

(2)  •    •    •  Managers  *    *    ' 

(3)  •    •    •  It  Is  unlawful  to  take 
largemouth  bass  between  12'  to  1,5'  in 
length  from  these  lakes 

(4)  Largemouth  bass  under  IS'  in 
length  may  not  be  taken  from  A-41, 
Bluegill,  Blue  Heron,  Managers  and 
Honkers  Ponds 

(5)  largemouth  bass  under  21'  in 
length  may  not  be  taken  from  Visitors 
Pond 

(B)  It  IS  unlawful  to  take  catfish  from 
their  beds  by  submerging  any  ob|ect 
except  hands  under  the  water 

(c)  Mark  Twain  Naiional  Wildlife 
Refuse  '    ■    ■ 


(1)  Fishing  is  permitted  all  year  in  the 
Big  Timber  and  Gardner  Divisions 
•         •         •         •         • 

8.  Section  J3  18  is  amended  by  adding 
paragraph  (aH^)  as  follows 

§33.13    Indtona. 

(a)  Masratutuck  National  Wildlife 
Refuse  '   '   • 

•  •  ■  •  • 

(6)  Fmgs  and  turtles  may  be  taken  by 
hook  and  line  during  daylight  hours  from 
areas  open  to  fishaig. 

7   Section  33.22  is  amended  by 
revising  paragraph  (f)  to  read  as  follows 

133.22     LoutotWM. 


(H  Sabine  National  Wildlife  Refu^ie 
Fishing,  crabbing,  crayfishing,  and 
shrimp  cast  netting  are  permitted  on 
designated  areas  of  the  refuge  subiett  to 
the  following  conditions. 

(1 )  Only  fishing  with  rod  and  reel  or 
p<3le  and  line  is  permitted  Shnmp  may 
be  taken  only  with  a  cast  net.  Crabs  and 
crayfish  may  be  taken  only  with  nng 
nets  up  to  18  inches  in  diameter  or  hand 
lines  The  use  or  possession  of  any  other 
type  of  fishing,  crabbing,  crayfishing, 
and  shrimping  gear  is  prohibited  except 
that  persons  using  Hog  Gulley, 
Headquarters,  or  West  Cove  Canals 
may  only  transport  shrimp  trawls, 
butterfly  nets,  or  other  nets  from  the 
boat  ramps  to  Calcasieu  Lake  and  return 
with  their  catch.  Permits  are  required  for 
sport  jug  fishing  and  gill  netting. 

(2)  Fishing  and  public  access  is 
permitted  from  March  1  through  October 
15  on  designated  waterways  and  pools. 
Only  bank  fishing  along  Highway  27  is 
permitted  year  round. 

(3)  Fishing,  crabbing,  crayfishing,  and 
shrimping  is  permitted  from  one  hour 
before  sunrise  to  one  hour  after  sunset. 

(4)  Fishing  in  the  East  Cove  unit  is 
permitted  year  round  except  during  the 
regular  Slate  duck  hunting  season.  A 
250-foot  rone  around  Grand  Bayou  and 
Lambert  Bayou  water  control  structure 
is  closed  to  public  access  and  use 
except  that  boat  access  is  permitted 
through  the  Grand  Bayou  water  contr(jl 
structure 

(5)  No  person  may  take  or  possess 
more  than  5  quarts  of  shnmp  per  vehicle 
per  day  except  that  the  daily  shnmp  and 
possession  limit  is  5  gallons  per  vehicle 
dunng  the  State  open  inshore  water 
season  Daily  crab  and  crayfish  limit  is 
100  pounds  each  per  vehicle, 

(6)  Boats  may  not  be  dragged  across 
levees  Outboard  motors  up  to  25 
horsepower  are  permitted  in  refuge 
pools  Outboard  motors  may  be 
operated  in  designated  refuge  canals, 
waterways,  and  pools.  The  operation  of 
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any  type  of  boat  motor  in  the  refuge 
marshes  is  prohibited. 

8.  Section  33.37  is  amended  by 
amending  pfiragraph  (c)(2]  by  adding 
new  words  to  the  end  of  the  sentence, 
revising  paragraph  (c)(5),  adding 
paragraph  (c){6)  and  revising  paragraph 
(d)(3)  as  follows: 

S  33.37    North  Carolina. 


(c)  Mattamuskeet  National  Wildlife 
Refuge  '  '  • 

(2)  *  *   *  from  one-half  hour  before 
sunrise  to  one-half  hour  after  sunset 
except  that  the  Highway  94  causeway  is 
open  to  fishing  and  crabbing  24  hours 
per  day. 

«  •  a  •  • 

(5)  Airboats  and  sailboats  are  not 
permitted. 

(6)  Bank  fishing  is  prohibited  along  the 
entrance  road  from  Highway  94  to  the 
Refuge  Headquarters. 

(d)  Pee  Dee  National  Wildlife  Refuge 


(3)  Only  nonmotorized  boats  and 
boats  with  electric  motors  are  permitted 
on  Arrowhead  Lake,  Andrews  Pond  and 
Beaver  ponds. 

9.  Section  33.40  is  amended  by 
redesignating  paragraphs  (a)  through  (e) 
as  paragraphs  (b)  through  (f)  and  adding 
new  paragraph  (a)  to  read  as  follows: 

$33.40    Oklahoma. 

(a)  Little  River  National  Wildlife 
Refuge.  Fishing  and  fragging  are 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(1)  Fishing  is  permitted  in  the  area 
designated  on  the  refuge  fishing  map 
brochure. 

(2)  Aooess  to  refuge  fishing  is  limited 
to  designated  roads  and  trails. 

10.  Section  33.41  is  amended  by 
revising  paragraph  (g)(2),  and  adding 
paragraphs  (3)  through  (5)  as  follows: 

533.41    Oragon. 


(g)  Umatilla  National  Wildlife  Refuge 


(2)  Only  non-motorized  boats  are 
permitted  on  refuge  impoundments  and 
ponds. 

(3)  Fishing  is  permitted  only  from  5:00 
a.m.  to  10:00  p.m. 

(4)  Impoundments  and  ponds  in  the 
Boardman  Unit  are  closed  to  fishing. 


(5)  Bowfishing  is  prohibited. 

11.  Section  33.46  is  amended  by 
revising  the  second  sentence  and  adding 
a  third  sentence  to  paragraph  (e)(7), 
revising  paragraph  (e)(1),  removing 
paragraph  (e)(3)  and  adding  paragraph 
(f)  as  follows: 

S  33.46    Tannesaaa. 

(a)  Cross  Creeks  National  Wildlife 
Refuge.  '  '  ' 

(7)  *  *  *  Largemouth  bass  from  12 
inches  to  15  inches  must  be  immediately 
released  unharmed.  Possession  of 
largemouth  bass  between  12  and  15 
inches  is  prohibited. 

(e)  Reelfoot  Lake  National  Wildlife 
Refuge  '  *  * 

(1)  Fishing  is  permitted  on  the  Long 
Point  Unit  (north  of  Upper  Blue  Basin) 
from  March  15  through  October  15  and 
on  the  Grassy  Island  Unit  (south  of  the 
Upper  Blue  Basin]  from  February  1 
through  November  15. 

(f)  Tennessee  NationaJ  Wildlife 
Refuge.  Fishing  is  permitted  on 
designated  portions  of  the  refuge  subject 
to  the  following  cooditicms: 

(1)  The  Duck  River  Bottoms  and 
Busseltown  Unit  are  closed  to  boat 
fishing  from  November  1  through  March 
15. 

(2)  Swamp  Creek.  Button  Ford  and 
Bennett's  Creek  embayments  are  closed 
to  fishing  from  Novembo'  1  through 
March  15. 

(3)  Boats  are  restricted  to  "slow 
speed/minimum  wake"  on  all  refuge 
impoundments  open  to  fishing. 

12.  Section  33,47  is  amended  by 
adding  paragraphs  (b)  (4)  and  (5)  and 
revising  paragraph  (d)  as  follows: 

§33.47    Taxas. 


(b)  Arkansas  National  Wildlife 
Refuge.  '  '  • 

(4)  Fishermen  must  be  off  the  refuge 
by  dark. 

(5)  Fishermen  must  satisfy  the 
Entrance  Fee  requirement  authorized  by 
the  Emergency  Wetiands  Resources  Act. 
*        •        «        «        « 

(d)  Hagerman  National  Wildlife 
Refuge.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  All  refuge  waters  are  open  to 
fishing  from  April  1  through  September 
30. 

(2)  Fishing  is  restricted  to  the 
shoreline  of  Lake  Texoma  and  Big 
Mineral  Creek  from  October  through 


March  31.  Lines  may  not  be  attached  to 
rubber  bands,  sticks,  poles,  trees  or 
other  fixed  objects  and  are  not 
permitted  in  refuge  ponds  or 
impoundments. 

(3)  Trotlines  »nay  be  strung  between 
anchored  floats  only.  Lines  may  net  be 
attached  to  rubber  bands,  sticks,  poles, 
trees  or  other  fixed  objects  and  are  not 
permitted  in  refuge  ponds  or 
impoundments. 

(4)  Fishing  is  not  permitted  from 
bndges  or  roadways. 

13.  Section  33.51  is  amended  by 
revising  paragraphs  (b)(1)  through  (2) 
and  adding  paragraphs  (b)(4)  through  [5) 
to  read  as  follows: 

§33.51    WasWngtoa 

(b)  McNary  NationaJ  Wildlife  Refuge. 

•      •      • 

(1)  Fishing  is  permitted  on  the 
Hanford  Islimds  and  Strawberry  Island 
Divisions  from  July  1  through  September 

3a 

(2)  Fishing  is  permitted  on  the  Mc-Nary 
Division  from  February  1  through 
September  30. 

(4)  Fishing  is  permitted  only  from 
sunrise  to  sunset 

(5)  Bowfishing  is  prohibited. 

Dated  February  13, 1988 
Becky  Nortoa  Dankp, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parka. 

(FR  Doc.  ae-saao  Rled  S-lS-aa  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  260 

[Dockat  No.  90131-9031] 

inspection  and  Cetllflcatlon,  Fees  and 
Charges 

agency:  National  Oceanic  and 

Atmospheric  Administration  (NO.A.Ai. 

Commerce. 

action:  Notice  of  1989  inspection  fees. 

SUMMARY:  NOAA  announces  a  change 
in  the  established  rates  for  voluntary 
Department  of  Commerce  fishery 
product  grading  and  certification 
services  consistent  with  its  intent  to 
provide  inspection  services  at  the  lowest 
appropriate  cost.  Tlie  change  results 
from  e  pay  raise  of  4.1  percent  for 
Federal  employees  effective  January  1, 
1989,  and  increases  in  other  operatmg 
costs  such  as  rent,  communications,  and 
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utilitits.  The  change  r«pnis«ntt  an 
increaw  of  4.9  percent  in  the  basic 
hourly  rate* 

■FWlcnvi  DATK  [HHuary  l.  198H 

POM  rURTHKR  IMP0MMAT10M  COHTTACT: 

Richard  V  Cano,  Division  Chief. 
Inspection  Services  Division.  Ndtional 
Marine  Fishenes  Service.  Silver  Spnnx, 
MD  2IXnO.  Phone  301-427-2355 

m^TLiMaifTAnY  MromiATKMc 

ReKulations  at  50  ClU  2flO  70  authorize 
the  Secretary  of  Commerce  to  review 
and  revise  annually  the  rates  for 
voluntary  fishery  prtidurt  inspe«;tion. 
Hrading,  and  certification  services  by 
publishing  a  notice  of  fee  changes  in  the 
FwUrftl  Registar  The  revised  hourly 
rates  reflect  a  4  1  percent  salary  rmse 
for  Federal  employees  and  increases  in 
other  operating  costs  such  as  rent. 
communications,  and  utilities.  The  basic 
hourly  rales  are  Increased  by  4.9 
percent.  Below  is  the  schedule  of  fees 
effective  January  1.  1989  The  pro<  edu.'-e 
to  calculate  the  Type  II  hourly  fee  has 
been  changed  by  adding  40  percent, 
rather  than  50  percent,  to  the  Type  I  fee 
This  change  will  be  reflected  in  tin 
amendment  to  the  regulations.  The  fees 
outlined  for  the  State  of  Alaska  are  fur 
services  pn)vided  by  cross-licensed 
State  of  Alaska  inspectors  Charges  fi)r 
services  pnivided  in  Alaska  by  NMFS 
inspectors  will  be  at  the  rates  as 
specified,  plus  cost  of  living  allowances 
(a)  Type  I— Official  establishment  and 
product  inspection — contract  basis 


R«gular  lutcmpt  AlaaM)      

Ovartma  |«xc«p«  Alaakaj      ._ 

Sunday    and    lagal    hoMay* 

naiwrun)  |«ac«p«  AiaaM) 


Pwlwtv 


129  7i 

43  !^ 


5^50 


(1)  The  contracting  party  will  be 
charged  at  an  hourly  rate  of  S2fl  75  per 
hour  for  regular  time.  (2)  $43  15  per  hour 
for  overtime  in  excess  of  8  hours  per 
shift  per  day.  and  (3)  $57  50  per  hour  for 
Sunday  and  national  legal  holidays  for 
services  performed  by  inspectors  at 
official  establishment(s)  opera tln^  under 
Federal  Inspection.  In  addition  to  any 
hourly  service  charge,  a  night 
differential  fee  equal  to  10  penent  of  the 
employees  hourly  salary  will  be 
charged  for  each  hour  of  service 
provided  after  6.00  p.m  and  before  fl  OO 
a  m  The  contracting  party  will  be  lulled 
monthly  for  services  rendered  in 
accordance  with  contractual  provisions 
at  the  rates  prescribed  in  this  stM^tion 
Products  designated  in  a  contract  will  be 
inspected  during  processing  at  the 
hourly  rate  for  regular  time,  plus 
overtime,  when  appropriate 


(b)  Typ«  II — Lot  Inspection — Official 
and  unofficially  drawn  samples 


n«guMr  (nc*c«  AlukaJ     

Cnwtma  mc«7«  Aiaatia)   

Sonday    w^    >a0*l    N^aday* 
mnanun)  (axcacM  AiaaM) 


(2 


Pwhcxjr 


MrwTXjm  laa  |axc«p<  AJaaM) 


=L 


>40  26 
80  40 

80  50 
30  20 


(1)  For  lot  inspection  services 
performed  between  the  hours  of  7  00 
am.  and  5.00  p.m  ,  Monday  through 
Friday — $40.25  per  hour 

(2)  For  lot  inspection  services 
performed  at  times  Monday  thrtiugh 
Knday  other  than  7:00  a  m.  to  5:00  p  m.. 
and  on  Saturdays  (2  hrs.  mirumum) — 
$eo  40  per  hour 

(3)  Sunday  and  national  legal  holidays 
(2  hrs  minimum) — $80.50  per  hour 

(4)  The  minimum  service  fee  to  be 
charged  and  collected  for  inspection  of 
any  lot  or  lots  of  products  requiring  less 
than  1  hour  will  be  $30.20. 

|c)  Type  III — Miscellaneous  inspection 
and  consultative  service. 

When  any  inspection  or  related 
service  such  as,  but  not  limited  to.  initial 
and  final  establishment  surveys,  appeal 
inspections,  sanitation  evaluation. 
Sanitary  Inspected  Fish  pjtablishment 
(SIFT)  Inspections,  sampling,  product 
evaluation,  and  label  and  product 
specification  review,  requires  charges  to 
which  the  foregoing  sections  are  clearly 
inapplicable,  charges  will  be  based  on 
the  rates  set  forth  below 


RagiMr  |axc«pt  AJaatia) 

OtrnVTm  (aicap*  AlaaMI    

Sunday    ind    lagaJ    hoadays 

mnanum)  (aiwacM  AiaaMj 
Unn^vn  laa  |axoap«  AJaakji) . 


(2 


Per  hour 


»35  96 
53  !» 

71  90 
27  00 


(1 1  For  miscellaneous  inspection  and 
consultative  services  performed 
between  the  hours  of  7:00  a  m   and  5:00 
p  m.,  Monday  through  Friday— S35. 95 
per  hour 

(2)  For  miscellaneous  inspei  tion  and 
consultative  services  performed  Monday 
through  Friday  other  than  7  00  a.m  to 

5  00  p.m.,  and  on  Saturdays  (2  hrs 
minimum) — $53.95  per  hour 

(3)  For  miscellaneous  inspection  and 
consultative  services  performed  on 
Sunday  and  national  legal  holidays  (2 
hrs  minimum) — $71.90  per  hour 

(4)  The  minimum  service  fee  to  be 
charged  and  collected  for  miscellaneous 
inspection  and  consultative  services 
requiring  less  than  1  hour  will  be  $27.00. 

(d)  The  hourly  rates  for  the  State  of 
Alaska  as  performed  by  cross  licensed 


State  of  Alaska  inspectors  are  as 
follows. 

Charges  for  services  provided  in 
Alaska  by  NMFS  inspectors  will  be  at 
the  rates  stated  previously,  plus  cost  of 
living  allowances.  For  Type  I  inspection, 
in  addition  to  any  hourly  service  charge, 
a  night  differential  fee  equal  to  10 
percent  of  the  employee's  hourly  salary 
will  be  charged  for  each  hour  of  service 
provided  after  B;00  p  m.  and  before  6  00 
a.m. 

State  of  Alaska 
A/oa 


Sou^^  East 
arKi  Soum 
Carvfral, 
Aleutian  Ancnor 

cf»an  age. 

*<anai. 
I     Jurwau. 
Kaicrvkan 


Remander 
ol  MaakA. 

KodMk. 

Bnstoi 

Bay 

DiHingham 


Typal 

Ragutar 

ivna 
Ovonvna 
Sunday  WKl 


ipartxnf)       (per  hour)    l    (per  hour) 


holidays 
Type  II 

Regular 

tme 
Oytrtmm 
Smtey  arxl 

lagal 

hoMay* 
Mvwnum 

Type  m 

Regular 

*me 
OveilHiM 
Stxvlay  arx) 

legal 

ho*day« 
Unmum 


$36  45 

50  X) 


62  70 


46  30 
63  90 


83  80 

38  00 


40  45 
53  80 


69  20 

36  00 


J30  06 
41  50 


51  70 


38  80 
55  10 


71  00 
31  85 


33  65 

45  10 


57  90 
29  95 


M2?0 
44  45 


55  40 


40  90 
58  10 


75  25 
33  55 


35  76 
48  30 


62  60 
32  20 


(e)  Analytical  sei^ices;  Applicants 
requesting  specific  analyses  to  be 
performed  in  a  National  Marine 
Fisheries  Service  laboratory  will  h>e 
charged  at  the  prevailing  rate.  Analyses 
performed  in  a  pnvate  laboratory  will 
be  charged  at  the  current  rale  of  that 
laboratory.  Charges  based  on  these  fees 
will  be  in  addition  to  any  hourly  rates 
charged  for  lot,  miscellaneous,  and 
consultative  inspection  service  as  well 
as  to  any  hourly  rates  charged  for 
inspection  services  provided  under  a 
contract  at  official  establishments  A 
sun  harge  of  20  percent  of  the  total 
charges  for  analytical  services  will  be 
charged  for  administrative  purposes 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  260.70  and  complies 
with  Executive  Order  12291.  It  is  not 
subject  to  the  requirements  of  the 


Regulatory  Flexibility  Act  It  does  not 
contain  any  information  request  as 
defined  in  the  Paperwork  Reduction  Act. 
(16  U.S.C.  742e  and  U.S.C.  1622. 1624,). 

Dated:  January  4, 1989, 
lames  E.  Douglas,  Ir^ 

Deputy  Assistant  to  the  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  BS-f^m  Filed  3-13-89;  8:45  am] 
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50  CFR  Pan  655 

(Docfcat  No.  81020-9009-21 

Atlanttc  Mackerel,  Squid,  and 
Buttsrfish  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  Atlantic  mackerel 
specification  increase. 

SUMMARY:  NOAA  issues  this  notice  to 
increase  the  initial  optimum  yield  (lOY) 
specification  for  Atlantic  mackerel  as 
required  by  the  regulations  governing 
this  fishery.  This  increase  is  assigned  to 
the  total  allowable  level  of  foreign 
fishing  (TALfT)  specification. 
Regulations  governing  the  Atlantic 
mackerel  fishery  require  publication  in 
the  Federal  Register  of  any  adjustments, 
accompanied  by  reasons  for  such 
adjustments.  This  action  is  intended  to 
foster  the  goal  of  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel.  Squid,  and  Butterfish 
Fisheries  (FMP)  by  creating  benefits  for 
the  U.S.  fishing  industry. 
DATES:  Effective  March  9. 1989, 
Comments  are  invited  until  March  24, 
1989. 


FOM  FURTHCR  INFOmiATION  CONTACT: 

Kathi  L  Rodrigues,  50&-281-3600,  ext. 

324. 

SUPPLEMENTARY  INFORMATION:  The 

regtiladons  at  {  e55.21(b](2](v]  provide 
that  initial  annual  specitications  may  be 
adjusted  by  the  Regional  Director, 
NMFS  Northeast  Region,  after 
consulting  with  the  Mid-Atlantic  Fishery 
Management  Council  (Council).  The 
Regional  Director  may  adjust  the  lOY  at 
any  time  during  the  tishing  year  if  new 
information  indicates  that  the  lOY 
should  be  increased  to  produce 
maximum  net  benefits  to  the  United 
States.  The  determination  that 
maximum  benefits  will  accrue  is  based 
upon  consideration  of  factors  outlined  in 
the  FMP. 

Under  50  CFR  655.22,  final  initial 
specifications  for  Atlantic  mackerel 
were  published  on  January  19, 1989,  (54 
FR  2134)  for  the  fishing  year  January  1 
through  December  31. 1989,  The  lOY  for 
Atlantic  mackerel  resulted  in  a  TALFF 
set  at  30,000  metric  tons  (mt)  and  joint 
venture  processing  (JVP)  set  at  10,000 
mt.  The  domestic  mackerel  industry,  still 
considered  in  the  stages  of  development 
derives  benefits  from  the  purchase 
requirements  associated  with  TALFF 
allocations.  Specifically,  foreign  nations 
are  required  to  purchase  3  mt  of  JVP  and 
1  mt  of  U.S  processed  product  for  every 
9  mt  of  TALFF  allocated. 

To  ensure  that  purchase  requirements 
are  met  initial  allocations  of  TALFF 
were  made  in  increments  of  25  percent 
and  JVP  in  50  percent  increments. 
Additional  allocations  were  to  be 
released  when  evidence  was  provided 
that  these  conditions  were  met. 

In  February,  the  Regional  Director 
determined  that  four  foreign  nations  had 


successfully  met  purchase  requirements 
that  warranted  Increases  in  lOY, 
domestic  annual  harvesting  (DAH).  JVP 
and  TALFF  (54  FR  7777,  February  23, 
1989).  Additional  purchase  conditions 
have  been  successfully  met  by  two 
foreign  nations  and  the  Regional 
Director,  after  consultation  with  the 
Council,  has  determined  that  an 
increase  of  10,000  mt  to  the  Atlantic 
mackerel  lOY  would  benefit  the 
domestic  industry  by  continuing  the 
viability  of  joint  venture  operations. 

In  accordance  with  §  655.22(r).  notice 
is  hereby  given  that  the  lOY  for  Atlantic 
mackerel  of  91.000  mt  is  increased  by 
10.000  mt  to  a  total  of  101.000  mt.  T.ALFF 
is  increased  by  10.000  mt  from  41,000  mt 
to  51,000  mt 

ClassificatioD 

This  action  is  authorized  by  50  CFR 
Part  655  and  complies  v«th  Executive 
Order  12291. 

Pursuant  to  5  U.S.C.  551(d).  in  view  of 
the  need  to  avoid  disruption  of  the 
foreign  fishery  and  to  maximize  benefit* 
to  the  domestic  industry,  NOAA  has 
determined  for  good  cause  to  waive  the 
delay  in  the  effective  date  of  this  notice 

List  of  SubJecU  in  50  CFR  Part  655 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  March  a  1989. 
AlaD  Deao  Paraoos, 

Acting  Director  Office  of  Fisheries 
Conservation  and  Management  Sotional 
Marine  Fisheries  Service. 
(FR  Doc.  89-5822  Filed  3-9-89^^  1  n  pmj 
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NUCLEAR  REQULATOftY 


lOCFR 


IDoolMtlta 


31 


•31-4) 


QENE-TRAK  8y«twn«:  WWwIisw^ 
PvOUuii  Fof  RulMiwidnQ 


of 


Nuclear  Regulatory 
ConuniMion. 

ACnoir  PvUtton  for  rulemaking: 
withdrawal. 


:  Th«  Nucl»ar  Ragoiatory 
CommiMton  (NKC)  la  wttfadrawing.  at 
the  petitioner  •  requeat.  a  petitiua  for 
rulemaklnji  filed  by  CRNfE-TRAK 
Syatem  (PRN4^1-«).  Tha  paUtMui  for 
rulemakin)!  requaated  tiiat  tba  NRC 
eatabliahed  that  100  microcuriea  of 
phoaphonia-32  aaed  tn  CENE-TRAK 
Salmonella  and  Ijaatena  aaaaya  by  a 
food  laboratory  la  an  axampt  quantity 
under  a  general  licanaa  according  to  10 
CFR  3111  The  petitioner  m  withdrawing 
the  petition  betauae  of  the  tntrxxhictum 
of  new  producta  and  reauitlng  chai^tea 
in  marketing  atrHtegy 
AX>0«asscs:  A  copy  of  the  petitioner! 
letter  rpqueating  withdrawal  of  the 
petituin  I*  avHiiabie  ft)r  public 
inape(  :n)n  or  copying  for  a  fee  in  the 
NRC  l>ubli(  Document  Room.  2120  1. 
Street.  NW  .  lower  level  of  the  (ielman 
Building.  Wddhington,  DC  20555  A 
•Ingle  copy  of  the  pefitionera  leler 
requeating  the  withdrawal  of  the 
petition  may  be  obtained  by  wnting  the 
Regulatory  Publicationa  Branch. 
Division  of  Freedom  of  Information  and 
Publicationa  Service*.  Office  of 
Administration.  LJ  S  Nuclear  Regulatory 
Commiiaion.  Waihington.  DC  20655 
rom  rymrmm  wwowmatiow  co^fTAcr 

Michael  T   l-eaar.  Acting  Chief.  Rulea 
Review  Section.  Regulatory  Publicationn 
Branch.  Division  of  ^'reedom  of 
Information  and  f*ublicationa  Services. 
Office  of  Administration.  U  S  Nuclear 
Rej^ulatory  Commission.  Washington. 
DC  20655.  Telephone   301-492-7758  or 
Toll  Free:  800-366-^56*2. 


Vol.  M.  No.  48 
T^Maday.  March  14.  II 


Da  tad  at  Rockviik.  Maryland,  tlua  Mk  day 
of  March  It 


Par  tlM  Hmei»M  RaB«iatanr  < 
SaaMMi^CUk. 
S^civtary  of  th»  Ccatimmion. 
[Pit  Doc  tt^-iaZi  nied  S-lS-aS:  8:48  am] 
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(Dookat  Na  MMS-MMI 

Uarldng  of  Toy,  Look-AMb*  and 
Imitation 


aoimcy:  Technology  Adminiatration. 
Couunerca. 

Propoaed  rule. 


:  The  Technology 
AdmuuatratKMi  of  tha  Unilad  Stataa 
Department  of  Conunaroa  la  today 
propoaing  ruies  to  implamant  taction  4 
of  the  Federal  Energy  ManajaBent 
Improvejnent  Act  of  laSfl  ("Act")  (Pub. 
L  No  100-616)  wbich  prohibHa  the 
manufacturing,  enteruig  into  conunerca. 
ahipptng.  tranaporting.  or  recaipt  of  any 
toy.  look  alike,  or  imitation  firearm 
("device")  unieaa  auch  devioa  contalna. 
or  has  affixed  to  iL,  a  marking  approved 
by  the  Secretary  of  Commerce.  The 
propoaed  rule  aeU  forth  the  method  of 
marking  aatabiiahed  by  aection  4(b)(1)  of 
the  Act.  an  altamabva  method  of 
marking  when  a  device  ia  not  capable  of 
being  ma-ked  by  the  method  established 
by  section  4(b)(1),  and  three  alternative 
methods  of  marking  which  may  be  used 
in  all  instances  In  addition,  the  rule 
would  waive  marking  requirements  for 
any  toy,  look-alike,  or  imitation  firearm 
that  will  be  used  only  in  the  theatncal. 
movie,  or  television  industries 
Comments  from  the  public  are  invited. 
OATt  Comments  on  this  propoaed  rule 
are  invited  and  will  be  considered  if 
received  in  wnting  no  later  than  Apnl 
13,  1989 

AMMWaaaa:  Comments  on  the  proposed 
rule  should  be  submitted  in  writing  to: 
The  Under  Secretary  for  Technology, 
Room  4203,  Herbert  Hoover  Building. 
United  States  Department  of  Commerce, 
Washington,  DC  20230  The  public 
record  for  this  rulemaking  which  will 
include  all  comments  received  is 
available  for  inapection  and  copying  in 
the  Department  of  Commerce's  Central 
Reference  and  Records  Inspection 


Faciiity.  14tfa  Street  between  E  Straet 
and  Cooatitutioa  Avenue.  tvfW.. 
Wathingtoo.  DC 


FOR  RMTHBR  W4W)IIBUTKWI  OOMTACTT 

Dr,  Stanley  L  Warahaw,  Aaaociate 
Director  for  Industry  and  Standards. 
National  Institute  of  Standards  and 
Technology.  (301)  975-4000.  FAX  (301) 
926-0647. 


:  SactHJfi 

4(a)  of  the  Federal  Baergy  Managamaat 
Improvement  Act  of  1988  provides  that 
"(lit  shall  be  unlawful  for  any  peraon  to 
manufacture,  enter  into  commerce,  ship, 
transport  or  receive  any  toy,  took-alike. 
or  imitation  fireaim  unless  such  firearm 
contains,  or  has  affixed  to,  a  marking 
approved  by  the  Secretary  of 
Commerce  *   *  *."  15  U.S.C.  50m(a)). 
Section  4(b)(1)  of  the  Act  establishes  as 
an  tnttial  acceptable  tnarking  a 
permanently  affixed,  blaze  orange  plug 
inserted  in  the  barrel  of  the  toy.  look- 
alike,  or  imitation  firearm,  recessed  no 
more  than  fl  millimeters  from  the  mazzle 
end  of  the  barrel  and  made  an  intagral 
part  of  the  device.  15  U  S.C,  5001(b)(1). 
Section  4(b)(2)  authorizes  the  Secretary 
to  approve  an  alternative  marking  for 
any  toy.  look-alike,  or  imitation  firearm 
not  capable  of  being  marked  with  the 
requisite  blaze  orange  plug  and  to  waive 
the  marking  requirements  for  any  device 
that  will  be  used  only  in  the  theatrical, 
movie,  or  teJevision  industries.  15  U.S.C. 
5001  (b)(2).  Section  4(b)(3)  authoriies  the 
Secretary  to  adjust  or  change  the 
marking  system  established  pursuant  to 
sections  4(b)  (1)  h  (2),  after  consulting 
with  interested  pt^rsons.  15  U  S.C. 
5001(b)(3) 

The  Technology  Administration  held  a 
public  workshop  at  the  National 
Institute  of  Standards  and  Technology, 
Caithersburg.  Maryland,  on  February  9. 
1989,  on  the  marking  requirements  of  the 
Act.  (See  53  FR  ,50987,  Dec.  19.  1988)  The 
workshop  was  attended  by  forty 
representatives  of  trade  associations, 
manufacturers,  importers,  distributors 
and  Federal  agencies  Many  attendees 
brought  samples  of  toy,  look-alike,  and 
imitation  firearms.  Although  not 
requested,  wntten  comments  were 
submitted  in  advance  and  subsequent  to 
the  workshop  All  wntten  comments 
received  will  be  placed  in  the  record  of 
this  rulemaking  and  will  be  available  for 
public  inspection. 

Based  on  the  comments  received  and 
consultations  at  the  workshop  and 


elsewhere  with  trade  associations, 
manufacturers.  Importers,  distributors, 
collectors,  retailers,  police  chiefs,  and 
Federal  agencies,  thii  proposed  rule 
would  maintian  the  blaze  orange  plug 
marking  established  by  section  4(b)(l] 
and  establish  an  alternative  system  of 
marking  for  water  guns,  air-soft  guns, 
light  emitting  guns  or  other  ejecting  toy, 
look-alike  or  imitation  firearms  which. 
as  such,  can  not  be  marked  with  a  plug 
in  the  muzzle  end  of  the  barrel  because 
it  would  restrict  the  opening  necessary 
to  discharge  such  things  as  water,  non- 
metallic  projectiles,  and  light.  In  such  an 
instance,  the  required  mariung  would  be 
a  blaze  orange  marking  permanently 
affixed  to  the  exterior  surface  of  the 
barrel  and  covering  the  circumference  of 
the  barrel  and  extending  from  the 
muzzle  end  for  a  depth  of  at  least  6 
millimeters.  The  proposed  rule  also 
would  adjust  the  statutory  marking 
system  by  permitting  three  other 
methods  of  maridng  for  use  in  the 
alternative  irrespective  of  whether  the 
device  could  be  marked  with  the  blaze 
orange  plug  or  blaze  orange  muzzle 
marking,  lihe  three  alternatives  would 
be  to  mark  the  device  at  manufacture 
by:  (1)  Constructing  it  entirely  of 
transparent  or  translucent  materials 
which  permit  unmistakable  observation 
of  the  device's  complete  contents;  (2) 
permanently  coloring  the  entire  exterior 
surface  of  the  device  bright  red,  bright 
orange,  bright  yellow,  blight  green,  or 
bright  blue,  either  singly  or  as  the 
predominant  color  in  combination  with 
other  colors  in  any  pattern:  or  (3) 
permanently  coloring  the  entire  exterior 
surface  of  the  device  predominantly  in 
white  in  combination  with  one  or  more 
of  the  colors  bright  red.  bright  orange, 
bright  yellow,  bright  green,  or  bright 
blue  in  any  patteriL  These  alternatives 
were  selected  because  they  represent 
standard  industry  practice  for  most  toy, 
look-alike,  and  imitation  firearms  and, 
in  the  opinion  of  those  consulted,  are 
sufficient  to  identify  the  device  as  a  toy, 
look-alike,  or  imitation  firearm  rather 
than  as  a  real  firearm.  Finally,  the 
proposed  rule  would  waive  mariung 
requirements  for  any  toy,  look-alike,  or 
imitation  firearm  that  only  wrill  be  used 
in  the  theatrical  movie,  or  television 
industries. 

Section  4(c)  of  the  Act  specifically 
excludes  from  the  Act's  marking 
requirements  or  any  marking 
requirements  estabhshed  thereunder 
look-alike,  non-firing,  collector  replicas 
of  antique  firearms  designed 
manufactured,  and  produced  prior  to 
1898,  and  traditional  B-B.  paint-ball,  or 
pellet-firing  air  guns  that  expel  a 
projectile  through  the  force  of  air 


pressure.  15  U.S.C  SOOl(c).  However,  it 
is  clear  from  the  legislative  history  of 
section  4  that  it  was  the  intent  of  the 
Congress  to  also  exclude  from  marking 
requirements  traditional  B-B,  paint-ball, 
and  pellet-firing  air  guns  that  expel  a 
projectile  throiigh  the  force  of 
compressed  gas  or  mechanical  spring 
action,  or  combination  thereof. 
Accordingly,  the  proposed  rule  would 
exclude  from  markiiig  requirements 
look-alike,  non-firing,  collector  replicas 
of  antique  firearms  designed, 
manufactured,  and  produced  prior  to 
1898.  and  traditional  B-^  paint-ball  or 
pellet-firing  air  guns  that  expel  a 
projectile  throu^  the  force  of 
compressed  air,  compressed  gas  or 
mechanical  spring  action,  or  any 
combination  thereof. 

AdditioDal  Information: 

Executive  Order  12291 

The  Under  Secretary  for  Technology 
has  determined  that  this  proposed  rule 
is  not  a  major  rule  within  the  meaning  of 
section  1(b)  of  Executive  Order  12291 
because  it  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  state  or  local  government 
agencies  or  geographic  regions;  or, 

(3)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  maricets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required  under 
Executive  Order  12291. 

Executive  Order  12612 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12812. 

Executive  Order  12372 

This  proposed  rule  does  not  involve 
Federal  financial  assistance,  direct 
Federal  development  or  the  payment  of 
any  matching  funds  from  a  state  or  local 
government.  Accordingly,  the 
requirements  of  Executive  Order  12372 
are  not  applicable  to  this  proposed  rule. 

Executive  Order  12662 

The  Under  Secretary  for  technology 
has  determined  that  a  75-day  comment 
period  otherwise  required  under 
Executive  Order  12882  would  frusti^te 
the  achievement  of  ligitimate  domestic 
objectives  within  the  meaning  of  section 


(l)(b)(l)  of  Executive  Order  12862.  A  30- 
day  comment  period  it  being  allowed 

Executive  Order  12630 

This  proposed  rule,  If  adopted  would 
not  pose  significant  takings  impbcations 
within  the  meaning  of  Executive  Order 
12830. 

Regulatory  Flexibility  Act 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  alternative  markings 
conform  to  existing  industry  practices 
for  most  toy.  look-alike,  and  imitation 
firearms,  thus  reducing  the  rule's  impan 
to  only  where  such  practices  are  not 
followed  Thus,  As  a  result  a  Regulatory 
Flexibility  Analysis  is  not  required  to  be 
prepared  under  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain  a 
collection  of  information  requirement 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act. 

National  Environmental  Policy  Act 

This  proposed  rule,  if  adopted  will 
not  sigiiificanUy  affect  the  quahty  of  the 
human  environment.  Therefore,  an 
environmental  assessment  or 
Environmental  Impact  Statement  is  not 
required  to  be  prepared  under  the 
National  Environmental  Policy  Act  of 
1969. 

list  of  Subjecta  in  15  CFR  Part  1150 

Commerce,  Business  and  industry. 
Labeling,  Hobbies,  Imports.  Exports. 
Shipping,  Toys,  Transportation.  Freight 

Date:  March  7, 1989. 
Ernest  Ambler. 
Acting  Under  Secretary  for  Technology 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Title  15. 
Subtitie  B  of  the  Code  of  Federal 
Regulations  be  amended  by  adding  a 
Chapter  XI,  consisting  of  Part  1150,  to 
read  as  follows: 

CHAPTER  XI— TECHNOLOGY 
AOMIMSTRATION,  DEPARTHEMT  OF 
COIHIERCE 

PART  1150— MARKING  OF  TOY. 
LOOK-AUKE  AND  IMfTATION 
RREARMS 

1150.1     Applicability. 
1150^    Prohibitions. 
1150.3    Approved  markings. 
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11  SO  4     Walvw 

1  1  30-  9      t^MNR^oon. 
Authority  15  U  S.C  SOOl. 


I  ns&i 

Thia  pail  appbas  to  toy.  look  Hlike. 
uml  iimlMttoTi  hirarmi  ("devioRt") 

hrtvin«  th»»  ««'ntTHl  app»'(irHii(e   nhrtpe, 
ami 'or  confiKiirntion  of  a  firearm  and 
pnnju<.«*d  or  manuf(i<:tur»»d  ami  t>nli'r»fl 
inlu  (.<imm<Tc«r  on  or  after  May  5.  1>#W 
other  than  look  alikr,  non  firinjj. 
collrr.lor  r^plK.as  of  iintujue  finMrma 
m(xif  IJrd  on  a  firranr  drui^nr*!. 
nianufHCtiired.  and  priKinctHJ  prior  to 
IWW,  rinii  trmlilioniil  IVH,  pami  hrt'l   or 
p«*llci  finn)(  Hir  Kunt  ihtil  c)ip*-l  ri 
prn|»'(  tilr  thn)ii«h  the  fort^r  of 
ronipatae*)  air,  comprfitat-d  h<is  or 
nifcJiMi'.ujil  spring  aclinn.  or  ar\y 
rointunation  ttiiTt-of.  a*  drH<j-!h«'iJ  in 
ASTM  SlaiiiLud  K  S«^Ml,S 

|nM2     rrofiMTtona. 

No  p^THnn  shall  maiiiif.ii  turt;,  ent«r 
into  cummeme.  ship.  triin^p<jrt,  or 
rtjceivp  any  toy   look  alikt-   or  imititlion 
firpttrm  I   d»'vi(  e   )  covered  hy  thm  pari 
as  »«!l  forth  in  }  1  l.V)  1  uiilfHH  <nu  h 
device  lonldins,  or  hrfii  afTiied  to  it.  tint' 
of  the  m.irkinx*  wl  forth  In  §1150  3.  or 
unlfsa  thii  prohibition  hai  horn  w,iiv»'(l 
by  I  11M)4 

I  1 1SO  3     Approval  ifMTliIng*. 

Th«  following  markinK*  ar^  approved 
by  lh«  S«<:rBt«ry  of  CkiminertJB; 

(a)  A  bUze  orange  [Fmderai Sta!)dord 
SH^  A,  /nil   ;«fM.  color  no  121»/)  aolid 
plufl  p«rTnan(!D(ly  afrixed  to  th«  inuz2l« 
end  of  th«  bamil  aa  an  mlegnil  part  of 
the  entire  device  and  recessed  no  more 
than  6  millimeters  from  the  muzzle  end 
of  the  barrel 

(b|  For  any  water  jpin,  air  soft  gun. 
I i^ht -emitting  gun  or  other  electing  toy. 
look  alike,  or  tmjtation  fireann  hannti  a 
opening  in  the  muxxie  end  o/  the  barrel 
to  dmcharge  such  things  ai  water,  non 
metallic  pro|ectiles.  and  light,  a  blaze 
orange  [Hederv!  Slundard  S95-A.  Jan 
1984.  color  no  1219(f)  marking 
permanently  affixed  to  the  exterior 
■iirface  of  the  barrel,  covering  the 
circunitt?rence  of  the  barrel  from  the 
muzzel  end  for  a  depth  of  at  least  S 
millimeters 

U  I  Construe  turn  of  the  device  entirely 
of  transparent  or  translu(;ent  niat«rMls 
which  pemut  unmistakable  (>i>aervaliun 
of  the  device  i  complete  contents. 

|d)  (Coloration  of  the  entire  exterior 
surface  of  the  di>vice  in  br^nht  red.  bright 
orange,  bright  yellow,  bnghl  gre«n.  or 
bright  blue,  either  singly  or  as  the 
predominant  color  in  combination  with 
other  colors  in  any  pattern. 

(e)  Coloration  of  the  entire  exterior 
surface  of  the  device  predominantly  tn 


wUta  Lo  aunbtnatuia  with  one  or  mors 
of  tha  colon  bri^l  red.  bnitht  onnga, 
hnght  yellow,  bright  green,  or  bright 
blue  in  any  pattern. 


)  ttM.4 

The  prohibitions  set  forth  in  {  1150.2 
are  waived  for  any  device  that  only  will 
be  used  m  the  theatrical,  movie,  or 
television  industries 


}  IISOS 

In  arcordanrp  with  set  t ion  4<g)  of  the 
Fcilf-r'il  Unerxy  Managt»ment 
ln.[>mvrmetit  Act  of  ls«H  (IS  U  S.C. 
■wrrKgl).  the  pnrvisions  of  that  Act  and 
of  this  part  supercede  any  pnjvisions  of 
State  or  local  laws  or  nrdinnno-s  whu.h 
prov  ide  for  mfirkmgs  or  identification 
incoiiitislent  with  the  pnivinion^  of 
»«•(  tion  4  of  that  Act  or  of  this  part 
im  I).K    HW- 56-5  Kiel)  3- !>■»»♦  445  ■nril 
•auMO  COM  SSI0.IV4I 


SECimiTIES  AMD  EXCHAMGE 
COMMISSION 

17CFPP«rt240 

IRifsn  lla  94-M6M:  Rto  No.  87^«-m 

R«portlng  of  B«n«ncial  Own«r*h4p  In 
Pubiidy-Hatd  CompantM 

AQCNCT:  Secunties  and  F.xchang«- 
Commission 

ACTKMC  Notice  of  pn)po«ed  nilemakmg 


\MT.  The  Secunties  and  Exchang** 
Commission  ("Commission")  today  is 
pablishing  for  comment  proposals  tn 
amend  the  rules  relating  to  the  reporting 
of  benefiaal  ownership  m  publicly  held 
companies.  The  proposals  are  intended 
to  improve  the  effectiveness  of  the 
beneficial  ownership  disclosure  »<;heme, 
while  at  the  same  time  reducing  the 
reporting  obligations  of  passive 
investors. 

OATV:  Comments  should  be  received  on 
or  before  May  IS.  1988 

AOOMSSS:  Comments  should  be 
submitted  m  tnplicate  to  lonntltan  G 
Katz.  Secretary.  Securities  -inil 
Kxchange  Commission.  4.'>0  Fifth  Street. 
NW  .  Washington.  DC  20549  Commertt 
letters  should  refer  to  File  No  S7-ft-Bfi 
All  comments  received  will  be  available 
for  public  inspection  and  copying  m  the 
C^ommtssirm's  Public  Refen-nce  Room, 
4.S0  Fifth  Street  NW  .  Washington.  DC 
2054M 

rOM  PUKTHCn  INrOftMATIOM  CONTACT. 

David  A  Smgnano  or  Richard  F  Baltz 
at  (202)  272-309?,  Office  of  Tender 
Offers.  Division  of  Corporation  Finance 

SUWI.IMCirTAJIV  tNTOMMATIOIC  The 

Coomiission  is  proposing  for  comment 


amendmenU  to  Rules  13d-l.>  13d-l.* 
and  13d-7.*  and  Schedules  13D  *  and 
13G.» 

I.  Exscntive  Saaunn7 

The  benefiaal  ownership  reporting 
requirements  embodied  in  sections 
13(d)  •  and  131g]  '  of  the  Securities 
Exchange  Act  of  19a4  (Exchange 
Act ')  •  and  tht  regulations  adopted 
thereunder  •  are  intended  to  provide  lo 
investors  aiui  lu  the  9ul>)ect  issuer 
inforniation  alioul  accumulations  of 
securities  that  may  have  the  atiility  to 
civange  or  influence  control  of  the  issuer. 
The  statutory  and  reguUtory  framework 
hUo  establishes  a  comprehensive 
reporting  system  for  galhenng  and 
disseminating  information  about  the 
ownership  of  equity  securities. 

These  provisions  require,  siibiei  I  lo 
exceptions,  that  any  person  who 
a(  quires  more  than  five  peroent  of  a 
class  of  equity  secuntiea  registered 
under  section  12  of  the  Exchang*'  Art  '" 
and  other  specified  equity  securities 
|i  ollectively,  'subject  securities'  )  ' ' 
report  such  acquisition  on  Schedule  l.iU 
within  10  days.  Persons  holding  more 
than  five  pen«nt  of  a  class  of  subject 
set  unties  at  the  end  of  the  calendnr 
year,  but  not  required  to  report  on 
S<.hedule  13D.  must  file  a  short  form 
S<  hedule  13C  wilhm  45  days  after 
December  31,  These  S<:bedule  13(i  filers 
include  persons  exempt  from  the 


'  i7(>ii«aiJ<J-i 

•  17  ov  s«aiM-z 
'  17  cm  24oii*-r 

•  17  o'R  240 136- un. 

•  17  O'R  240.106-102. 

•  15  u  ac  ramjd). 

'  ISt'SC  7anilKl 

•  tS  use  78a  gtsrq 

•  RiTpttatKwi  13I>-G  Ralr  1S6-1  e<  *«?  (IT  Cm 
24<l.lSd-1  mtm^  | 

'•isusc  Ts; 

* '  AaiMMMMMM  ol  aqaty  wciin—  Ikal  woald 
have  tj««n  ragiatered  ujuiar  SaclMO  12  excapt  for  liie 
inatiranrc  company  exemption  in  lection  1Z(g)|2Hf-l 
I15  1ISC  TMuttZMf;)!.  or  rti«t  are  m»o«>«l  Ijy  a 
ijaa«d-«nd  I0*(stmwil  ocanpaajr  ri^itairl  iiB(tar 
(he  lavMtBPBl  ComMny  Act  of  IMS  |1S  U  S  C  SOit- 
1  to  aOa-U^  hI*o  ara  Mbiacl  to  tht  bencficMl 
ownerahip  reportinji  r«juitrmrnti  In  addition  If  a 
p«r*on  hat  ttw  njiht  to  »c<pifrT  b»Ti»fk:l«l  owrwrahip 
of  •  lubiac]  aacunty  wiliiiB  80  diya  (A)  throash  tba 
everciai  at  aay  warrant,  optwn.  or  nahL  |H|  throash 
the  (^uiiveraiuo  uf  a  arcunty.  |CI  purauaat  \e  lb* 
power  to  rrvuke  a  trail,  diacretionary  acciuinl  or 
iimiiar  arran^ment   i>r  (Lll  pni^uan*  to  the 

•  ulomalic  tarmuiatioa  o/  a  traat  imcrtiwrnuTj 
acruunt   >ir  auniiar  airanfKBent.  lucJi  parauii  ihall 
t*  Aermrd  tti  (>e  the  beneficial  owiwr  of  the  »ub|erl 
MH  urtiei  whic-ii  mnj  tw  ac^tred  ttironjjh  ftte 
eierriar  or  conTcmon  of  inch  taoirttT  or  powar  If 

•  aaconty  or  power  tpecifird  by  (A).  16).  1'').  or  |t>l 
la  acquired  with  Iha  porpoar  or  affad  of  Uumsuig  or 
tnOuancins  cc^nlrol  ur  aa  a  participant  in  a 
tranaartran  havtnn  anc+t  a  purpoa«  nr  effecl.  ttw 
peraoa  la  itnaail  a  banaTicuJ  oarmr  of  Ilia  aublecl 
aecunty  unnadiataty  ^on  acqaaitian.  Rule  136- 
l|d||lK>l  [17  m  24ai3d-3(dUl)Ji|(. 


requirement  of  Section  13(d)  '*  u  well 
as  specified  institutionAl  investora 
holding  securities  in  the  ordinary  course 
of  busineiu  and  not  with  a  control 
purpose." 

Based  upon  its  experience  in 
adminiatering  the  beneficial  ownership 
rules,  the  Comomsion  i*  propoaing 
changes  to  improve  the  meaningfulness 
to  investors  of  filings  on  Schedule  13D, 
while  at  the  same  time  reducing  the 
reporting  obligations  of  passive  non- 
institutiona]  investors,  who  would 
become  entitled  to  use  the  short-form 
Schedule  13G  instead  of  the  Schedule 
13D.'*  The  Commission  preliminarily 
believes  that  Schedule  13G  provides 
adequate  Information  when  the  filing 
person  has  a  passive  investment 
purpose — that  is,  when  the  acquisition  is 
not  for  the  purpose,  and  does  not  have 
the  effect  of  changing  or  influencing  the 
control  of  the  issuer,  and  the  person  is 
no*  participating  tn  a  transaction  having 
such  a  pmpose  or  effect. 

The  proposed  amendments  would 
aher  the  present  beneficial  ownership 
reporting  scheme  in  a  number  of  ways. 
In  addition  to  the  two  current  categories 
of  Schedule  13G  filers  (institutional 
Investors  and  persons  reporting  exenq)t 
acquisitioos),  a  third  category  [passive 
non-institutional  investors)  would  be 
created,  significantly  expanding  the 
classes  of  persons  eligible  to  file  on  tfie 
short-fortn.  An  institutional  investor 


■  ■  Tlila  catagny  oooiiats  of  ponooa  BUng  oa 
Schadafts  ISG  bacMM  thatr  soifBdsitiQos  ara 
i^MiSallnlj  11111111(11 


13D.  Sea  Pt  D  far  a  siaiiiiiiy  of  Iha  ax—pt 
aoqvlaitioaa. 

■*  So^  pataons  Indude  ■  broker  or  dealar 
msliHiii  — *■  — oB—  tS(b)  affci  toch— g«  Art 
lis  UAC  yaa(bl.  a  bank  as  daflnad  Id  aMiMn 
3(aM»o<thagiirhfiArt  tUU.S.C  rac(a)W).  aa 
Inwiraaoa  oonpanj  as  dafinad  in  Sactioa  3(a)(a)  of 
tha  KBcfaaogs  Act  flS  U.S.C  78c(a)(«n.  an 
tBvaabnaBt  oooipany  registered  under  Sectloa  S  of 
the  InveetmaBl  Coajpaajr  Art  of  ISIO  (IS  Xl&C  SBe- 
S).  an  tmitiiUueal  adviser  registarsd  under  secUoa 
SB  of  tha  lu»— liuant  Adviavt  Act  of  1S40  (tS 
U.S.C.  BOb-l  tt  teq\  an  employae  benefit  (dan  or 
peneioB  hmd  that  is  sob^cl  to  the  proviaians  of 
Emplojree  RstireBient  btooeoe  Secaritjr  Act  [codified 
priDrtpaljr  hi  a  UA.C  lOOl-MSl].  and  telatad 
botdtaq  oompaniet  and  groopa  (collectSvely, 
"iiutitirtknal  tanreeton").  Rule  t3d-1(bHl)(ii)  [17 
CFR  2«ai9d-l(bNUU. 

•4  The  (^ommiMion  alec  ha*  recommended  to 
Congreaa  that  the  period  for  Bling  an  Inibal 
beneficial  ownership  raport  be  reduced  from  ten 
day*  to  five  busineas  dayi  and  that  the  filios  person 
be  prohibited  from  acquiring  addiUonal  securities 
untii  tiie  filing  la  made  with  the  Commissioa  In 
addition,  the  Commiasioo  has  endoraad  the 
linpoattiao  of  civil  penaltiea  for  violalioiu  of  section 
13(d)  Sea  Statement  of  David  S.  Ruder.  Chairman  of 
thr  Securities  and  Exchange  Commissioa  Before 
the  Hoose  Baboommlttee  on  Telecommunicatloni 
and  Finance.  Seytembei  17, 1887,  and  Statement  of 
Oiaries  C  Cok.  Arting  Chainaan  of  tiie  Securities 
and  Exchange  Commission.  Before  the  Senate 
riiialllas  oa  »"'w<'t)  Hoaaing  and  Urban  Affairs. 
|un«  23, 1867 


would  continue  to  be  able  to  file  a  riiort- 
form  report  on  Schedule  13G  45  days 
after  the  year's  end,  provided  that  the 
requirements  of  current  Rule  13d-lCb)(l) 
are  satisfied  and  the  institutional 
investor's  beneficial  ownership  does  not 
equal  or  exceed  20  percent  of  the  class 
at  any  time.  Any  odier  person  who 
acquires  or  holds,  with  a  passive 
investment  purpose,  more  than  five 
percent  (but  not  20  percent  or  more)  of  a 
class  of  subject  securities  also  would  be 
permitted  to  file  a  short-form  report  on 
Schedule  13G,  rather  than  the  Itmg-fonn 
report  on  Scfaedide  13D  currently 
required  for  most  investors,  within  10 
days  after  the  acquisiton.  Exempt 
acquisitions  also  would  be  reported  on 
Schedule  13G  within  a  10-day  period  but 
would  not  be  subject  to  the  20  percent  or 
more  limitation. 

Both  institutional  and  non- 
institutional  Schedule  13G  filers  that 
determined  that  they  could  no  longer 
make  the  passive  investment  ptupose 
certification  would  be  required  to  file  a 
Schedule  13D  within  10  days  of  a  change 
in  purpose.  A  nm-exempt  acqtusition 
causing  any  person,  including  an 
institutiooal  investor,  to  own 
beneficially  20  percent  or  more  of  a 
class  tA  subject  securities  also  would 
disqualify  ^t  penoa  baa.  filing  on 
Schedule  19C  aiiMl  trigger  a  requirement 
for  a  Schedule  13D  filing  within  10  days. 
An  investor  required  to  file  a  Sdiedule 
13D  because  it  either  had  changed  its 
investmeat  purpose  or  acquired  20 
percent  or  more  of  a  class  of  subj'jct 
securities  would  be  subject  to  a  waiting 
period  ("cooling-off  period")  during 
which  such  person  (XMild  not  vote  or 
direct  the  voting  of  the  subject 
securities,  or  acquire  an  additional 
beneficial  ownership  interest  in  any 
securities  either  of  the  issuer  or  of  any 
person  controlling  the  issuer.  An 
investor  required  to  file  a  Schedule  13D 
because  it  acquired  20  percent  or  more 
of  a  class  of  subject  securities  would  be 
subject  to  a  cooling-off  period  only  until 
the  filing  of  a  Schedule  13D.  However, 
an  investor  that  must  file  a  Schedule 
13D  because  of  a  change  in  investment 
purpose  would  be  subject  to  a  cooling- 
off  period  from  the  time  of  the  change  in 
investment  intent  until  the  expiration  of 
the  tenth  day  from  the  date  of  the  filing 
of  a  Schedule  13D.  The  current  cooling- 
ofi  period  applicable  only  to 
institutional  investors  "  would  not  be 
retained. 

As  is  required  currently,  amendments 
to  disclose  any  other  changes  in  the 
information  reported  on  Schedule  13G 
would  be  required  only  on  an  suinual 


basis.'*  so  long  as  beneficial  ownership 
does  not  exceed  10  percent  of  the  class 
of  subject  seciuities.  calculated  at  the 
end  of  the  month  when  that  ownership 
level  is  reached. ' ' 

A  chart  summarizing  die  current 
reporting  obligations  and  the  effects  of 
the  proposed  rule  amendments  appears 
below  in  Part  fflJ. 

Finally,  the  Commission  is  proposing 
technical  ameiMlments  to  the  beneficial 
ownership  rules.  First  the  proposed 
amendments  would  require  that  a  copy 
of  a  Schedule  13D  or  13G.  or 
amendments  thereto,  filed  with  respect 
to  holdings  of  a  class  of  securities 
quoted  on  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
System  ("NASDAQ")  be  pro\'ided  to  the 
National  Association  of  Securities 
Dealers.  Inc  ("NASD")  to  parallel  the 
requirements  for  exchange-traded 
securities.  Second,  proposed 
amendments  to  Rule  13d-l(c)  would 
delete  as  no  longer  necessary  the 
grandfather  provisions  adopted  in  1978. 
Additional  related  and  clarifying 
amendments  also  are  proposed. 

n.  Backgroood 

As  part  of  the  Williams  Act 
Amendments  of  198a,'*  Congress  added 
section  13(d)  to  the  Exchange  Act  to 
require  any  person  (or  group  of  persons) 
who.  as  a  result  of  an  acquisiton. 
becomes  the  beneficial  owner  of  more 
than  fi\'e  percent  of  a  class  of  equity 
setnirities  registered  under  section  12  of 
the  Exdiange  Act  or  other  subject 
securities  '•  to  send  to  ti»e  issuer  of  the 
security  and  to  each  exchange  on  which 
the  security  is  traded  and  to  file  with  the 
Cotnmission  a  report  disclosing  the 
acquistion  and  other  information  about 
the  acquiror  and  its  plans  or  proposals 
within  10  days  after  the  acquisition. 
Section  13(d)  was  intended  to  provide 
information  to  the  public  and  the  subject 
company  about  acctunulations  of  its 
equity  securities  in  the  hands  of  persons 
who  then  would  have  the  potential  to 
change  or  infiuence  control  of  the 
issuer.** 

Certain  types  of  acquisitions 
unrelated  to  a  potential  change  or 
influence  of  control  are  exempt  from 


••  Rule  13d-l(bK3KiO  (17  CFR  2«  13d-l(bK3Mll)) 


'•  Rule  13d-aO)|  [17  CFR  24ai3d-2il.l! 

"  Rute  13d-ltbM2)  |17  Cn»  a«0.1S<l-i;bK2ll 
llnder  the  propoaaL  thii  provutoc  would  appiy  lo 
both  irutitiitnoal  and  noo-inatitunonai  irveator*. 
but  iKil  Id  persoDi  reporting  •umpi  acaawtians 

'•  Pub  L  80-439  SZ  Stat  4M  15  US-C  TStnft}). 
7am(e).  78n(d).  7ln(e|  and  7Sn(fV 

'»  See  n.  11  aapro. 

••  S.  Rep  No  55a  SOIh  Cong   l»t  Se»»  7  [^9trf. 
H.R  Rep  No  1711,  iOth  Cong.  2nd  Se»»  8  (19B8>: 
and  Hearings  on  S  510  bcfort  the  SotKOTnni  twi 
Secnrtbes  of  the  Senate  Comm  on  Banlcing  and 
Currency  9(Xh  Cong,  lit  Seat  (1887). 


10554 Fadral  RegUtar  /  Vol.  54.  No.  48  /  Tuesday,  March  14.  1989  /  Proposed  Rulea 


Tedanil  Itegistsr  /  Vol.  54,  No.  48  /  Tuesday,  March  14.  1969  /  Proposed  Rules 


lOSSS 


1^ 


reporting  by  ifatute.  rwjjiilation  ami 
Cummisdon  interpretation    Fhuii, 
p«r»(ini  who  arquire  not  more  than  two 
pnrrent  of  a  cia«8  of  siih|fi  t  sen  unties 
within  a  12  month  ptriod  are  exempted 
by  Section  lJ(il)(«)(H)  •'  Section 
UtdlCillC)  *•  expmptg  fmni  rep(jrtinK 
•cquisitiona  by  the  issuer  of  its  own 
•e(  v!ritic»   Sei  tion  l.)(ci|(H)(  A]  " 
exempts  from  reportins  arguisitions  of 
■  iit)|e<:t  securities  ai.quired  in  a  stocii- 
for  stock  exchunfje  whu  h  is  registered 
undiT  the  Securities  Ad  of  l«.i.J.'* 
bei.Hijue  empress  t)eheved  at  thrti  time 
Ifirtt  shareholders  of  the  issuer  would, 
thronnh  the  re<:eipt  of  a  pnisp«fcfui, 
receive  all  material  information 
necesstiry  to  make  an  informed  dtv  ision 
whether  to  hold  stock  or  exihan^e  it  for 
the  slot  k  of  the  (  ompany  making  the 
ex,  han«e  offer  •»  Se(  tion  1  )|ii)(Hl(0)  •• 
emp(jwer»  the  Commission  to  exempt 
other  acquisitions  or  pnjposed 
ai  nuisitions  not  entered  into  with  a 
purpose  or  effe<  t  of  i.h.tiium^  or 
Influent  inn  confrtil  of  the  issuer  The 
tiommission  has  used  this  authority  to 
permit  institutional  investors  acquinng 
securities  in  the  ordinary  course  of 
buainPHS  to  file  a  short  form  S«:he(1iile 

i3(;  " 

The  beneTicial  ownership  reporting 
provisions  apply  only  to  acciuisitions  of 
voting  iecunties  ••  Because  of  the 
rediii  tion  in  the  reporting  threshold, 
persons  who  acquire  more  than  five 
p<Ti  ent.  but  less  than  10  pen  ent.  or  a 
sub|e<:t  security  before  January  1.  Itf70, 
also  are  not  required  to  file  a  S<:hedule 
IJI)  ••  In  addition,  the  Comniission  has 
expressed  the  view  that  section  l.t(d) 
does  not  apply  to  ai  quisitions  oc(  umnx 
before  the  securities  are  registered 
pursuant  lo  section  12  of  the  Kxchanxe 
Act  '" 


••  ISli&C  '%ni.l|(nMBI 
•■  n  l!S(.  '8m(.iH9KC) 
"  is  use  'taxJKSKAl 
••  13  1  .sc:  •",  ,/,»^ 

"  a  R«p  No  MO  tl  1  H  H   R«p  Nu  ITU  ,i  j 

■•  IM'  SC   ImdtMBKDI 

••  RnlasM  No   i4-l«a03    April  »  197H|    «.1  m 
1MM| 

••  Rul.-  1  Id  1((11  |1T  (JH  240  \M  l|d)| 

"  \m  .jngtiully  anac  tad.  tiM  Wlllkama  Act 
rvqutrwl  raportlnf  t>y  any  panun  t»  (roup  aoqulrina 
mtir*  than  10  parcani  of  tn  tqulty  Mcurlty  Tha 
thraahuld  wa*  rarfuuati  lo  mon  than  tivm  paixanl  m 
18TO  -Jaa  P»b  L  No  <t\-»B7   ||  1    L  M  Stat  l«r 

*<  RalMaa  No  M-  1M4«  (Novanttar  ».  tlTSl  {4J 
fT«  »7M    M74i|  •tocunitaa  acquirad  Iwfcin.  th» 
•  ffacliv*  ilaW  (W  Iha  ratpalra lloa  •lalamanl 
hnwavar   an  inclutlad  In  tSa  ralrnlatloci  nf  ihr  .' 
parrwnl  nxamptlon  un.lar  mk  tlor  U<ilM«l|H! 

In  •(IdllKm.  Iha  tlatT  Sai  •xpiT»aa«l  iha  virw  iKal 
tioUliniia  hy  nan  omlrnl  parwm*  of  mora  Itun  Nv» 
pan»nl  raaultlng  friMn  >  <lacr«aM  ,n  Iha  iHittlandtna 
numbar  of  ihara*  alan  tra  mil  raporlaN*  tta«auaa 
Iha  panon  hat  nnl  laknn  any  a,  liun  to  ln<  raaaa  itt 
hanaflcial  ownarahlp  no  ari^uiailltai  ha*  >c<tirrMi 
for  Iba  purpiMaa  .rf  Rula  IM  \l»l  Acqulailona  ol 


The  exemptions  created  gapt  in  the 
beneficial  ownership  reporting  scheme 
permitting  persons  to  own  more  than 
five  percent  of  a  class  of  subject 
securities  without  rep<jrting  such 
ownership  In  1977.  Congress  enacted 
section  1:)(kI  of  the  F.xi  hange  Act  "  to 
provide  for  a  comprehensive  system  of 
disclosure  of  ownership  Interests  ** 
Section  13(g)  requires  any  person  who  is 
directly  or  indirectly  the  beneficial 
owner  or  more  than  five  pen. ent  of  a 
class  of  subject  sei  unties  at  the  end  of 
the  crfli'iidar  yenr  except  for  the  issuer 
of  the  secunties.  to  send  to  the  issuer 
and  file  with  the  Commission  a 
sttttement  of  Schedule  13C  Section  13(g) 
was  Intended  to  improve  disclosure  to 
issuers  and  the  marketplace  and  to 
"supplement  [section  13(dl|  by  providing 
legislative  authonty  for  certain 
additional  disclosure  requirements  that 
in  some  cases  could  not  be  imposed 
administratively  '"  On  the  face, 
section  13(g)  woudld  require  a  filing 
regardless  of  whether  a  person  was 
required  to  report  ownership  under 
other  sections  of  the  Kxchange  Act. 
however,  the  Commission  was  directed 

to  tiike  such  steps  as  are  nei.essary  and 
appropnate  in  the  public  Interest  to 
H(  hieve  centralized  reporting  of  the 
information,  lo  avoid  unnecessary 
daplicative  reporting,  and  to  minimize 
the  rompliance  burden  on  persons 
required  to  report."  •* 

F*uniuant  to  Its  rulemaking  authority 
under  sections  13(d|  and  13(g).  the 
Commission  adopted  a  comprehensive 
system  of  beneficial  ownership 
reporting  L'nless  otherwise  exempt,  all 
persons  acquinng  more  than  five 
percent  of  a  class  of  voting  subject 
secunties  must  file  a  Schedule  13D  with 
the  Commission  within  10  days  of  the 
a(  qulsition  disclosing  in  detail 
Information  concerning  the  pun-.haser. 
the  purpose  of  the  acquisition  and  any 
plans  or  proposals  of  the  purchaser  for 
the  issuer  ••  The  Schedule  13U  must  be 


■ddlDonal  MoirltlM  ar«  tubfact  lo  tha  sxamplioii  In 
•action  13('t||fll|B)   Sxr  Humiil  \1nn.r  iivtiUhIa 
Dctotw  *.  itrui 

"  15  L;&,C  'SmCjJ 

"  to  addlttoa.  aa  part  of  tha  Sacuntlaa  Ad 
AiDandmanls  (W  ISCV  Con(T«M  anat  tad  aactioo  lS<r| 
of  Iha  Rjichan«t  Act  |15  II  SC  7teiir>|  lo  nraatc  in 
tha  (uMnmtaaion  a  oantraj  dapoattory  o*  hiamnr.*! 
and  carranl  data  about  tha  invaatmanl  activitiaa  of 
Inatinilionai  ln**atiBanl  manafan  aixJ  to  .'arilitala 
conauiaraliua  of  tha  ln/1u«fu.a  and  impaci  of 
Inatltuliimal  invaatmanl  inana«an  on  aacunlwa 
oiaHitii  and  tha  public  p>ilicy  unplKaliona  of  thai 
inn\i»Tn:«   An  inatitutlonal  Invaalor  la  aubtei  I  lo 
•w  !u>n  I  Mfl  only  if  Ha  axerctaaa  invaatinenl 
iliaiTaliun  with  raapact  lo  WKruntlaa  having  an 
•i«r»K«'»  fair  martal  *alu»  of  tino  million  or  nxira 

••S  Rep   No   114.  aSlh  Cong   t«l  Sria   IVir") 

••  RuU  I3d-l|a|  (17  OtV  240  13d  l(a|>. 


amended  promptly  to  disclose  any 
matenal  changes  in  the  information 
reported. •• 

Pursuant  to  section  13(g),  the 
Commission  adopted  a  short-term 
beneficial  ownership  report.  This  report 
must  be  filed  by  holders  of  mroe  than 
five  percent  of  a  class  of  equity 
secunties  who  are  exempt  frtjm  filing  a 
Schedule  13D  "  Schedule  130  requires 
disclosure  of  such  person's  identity, 
residence,  citizenship,  and  the  number 
and  descnption  of  the  shares  in  which 
such  person  has  an  interest,  including 
the  nature  of  such  interest.  The  S<.hedule 
13C  must  be  filed  within  45  days  after 
the  close  of  the  calendar  year  and 
amended  on  an  annual  basis  If  the 
percentage  of  the  class  of  subject 
secunties  beneficially  owned  as  of 
December  31  remains  more  than  five 
percent.** 

In  rfddition  to  persons  reporting 
exempt  acquisitions,  institutional 
investors  that  can  represent  that  the 
secunties  were  acquired  in  the  ordinary 
course  of  business  and  not  with  the 
purpose  or  effect  of  changing  or 
infiuencing  control  of  the  issuer  also 
may  file  a  Schedule  13G  rather  than  a 
Schedule  13D  '•  An  institutional 
investor  is  permitted  to  amend  on  an 
annual  basis,  unless  its  beneficial 
ownership  exceeds  10  percent  of  the 
outstanding  securities,  in  which  case  an 
amendment  must  be  filed  within  10  days 
after  the  close  of  the  first  month  in 
which  the  interest  exceeds  10  percent, 
and  thereafter  within  10  days  after  the 
end  of  the  month  if  a  five  percent  change 
occurs,  computed  as  of  the  last  day  of 
the  month.*"  If  such  an  institutional 
Investor  can  no  longer  make  the  passive 
investment  representation,  if  must  file  a 
Schedule  13D  within  10  days  and  refrain 
from  voting  its  secunties  or  acquiring 


••  RuJ*  ISd-a  i)  (17  CFR  Mai3d  2(al). 
TH«  lem  "promptly"  la  not  deftnad  in  RejiulaUon 
I  ""y  C   In  In  n  Coopmr  Loboratom*.  Inc.  Ralaaaa 
M-22in  ()una  2B.  1M6|  (Adminiatnbvc  ProcMdin^ 
Fila  No  S-a696).  the  Comnuaaion  axpraaand  tha 
vaiw  that  "tha  promptnesa  of  an  araendmeiit  to  a 
Schaduic  laD  muat  ttc  jud««d  In  light  of  all  the  (art* 
and  clrr^umatancea  of  a  particular  utiiation  and 
(any)  dalay  bayond  the  tiina  of  iha  amcndmrnl 
reaaonably  ooukl  have  baen  fiied  may  not  t>e 
lieemcd  In  br  prompi  undar  tha  arcumalaitcee 
prraenled  "  The  Cutnmlaaloo  delannliwd  that  ihe 
aiDrndment  In  that  caaa  ahould  hava  baen  filed  on 
tha  day  following  tha  cttmD$ft  requlnng  an 
amemtmanl  The  raapondant  waa  reqiurad  lo 
cxHitpl,  with  an  underlaklns  lo  maintain  in  Intat  the 
prr>rili  received  from  the  tale  of  tha  aubiect  aacunty 
lo  aatlify  any  clainu  by  invMtort  who  acid  prtor  lo 
ttie  filing  of  the  amendmani 

"  &w  diacuaalon  tupirj  in  laxt  al  on  21-30l 
••  Rula  13d-l|c)  |17  CFR  240  1  Jd-l(cl^ 
'•  .S«w  n  13  fupro  Rule  13d-l(b|(1)  117  CFU 
240I3d-a|h)(i)| 

••  Rulei  13d-2Jb|  (17  CFK  240  13d-2th)(  and  l»d- 
1(bM2)  [17  CFR  240  13d-l  (bM2)l 


additional  securities  of  the  same  class 
for  10  days  following  the  filing  of  the 
Schedule  13D.*» 

III.  DiMnMsioa  of  Proposals 

The  beneficial  ownership  reporting 
scheme  is  intended  to  inform  the 
marketplace  of  acquisitions  of  a 
company's  securities  that  could  affect 
control.  Under  the  legislative 
framework,  both  the  occurrence  of  the 
acquisition  and  the  purpose  for  which 
the  acquiror  is  accumulatLng  securities 
are  deemed  material  disclosures. 
However,  the  current  scheme  requires 
most  persons  to  file  detailed  disclosure 
reports  regardless  of  investment 
purpose.  As  a  result,  the  scheme  may 
place  an  unnecessary  reporting 
obligation  on  persons  whose  acquistions 
do  not  involve  the  concerns  of  the 
Williams  Act 

The  Commission  is  proposing 
amendments  to  Regulations  13I>-G  to 
make  beneficial  ownership  disclosure 
more  useful  to  investors,  the 
marketplace  and  the  Commission  and  to 
reduce  significantiy  the  requirements 
that  the  current  reporting  scheme 
imposes  on  persons  with  a  passive 
investment  purpose.  These  changes 
would  enhance  the  comprehensive 
framework  of  disclosure  contemplated 
by  Congress.  Since  all  non^nstitutional 
investors  with  a  passive  investment 
piupose  could  b«  the  short-form 
Schisdule  13G  within  10  days  of  the 
triggering  event  the  mere  filing  of  a 
Schedule  130  would  serve  to  notify  the 
marketplace  of  an  acquisition  by  a 
person  with  a  possible  control  intent 
The  reduced  number  of  Schedule  13D 
filings  would  allow  the  marketplace,  as 
well  as  the  staff  of  the  Commission,  to 
focus  more  quickly  on  acquisitions 
involving  a  potential  change  in 
control** 

A.  Expanding  the  Class  of  Persons  Using 
Schedule  13G 

The  purposes  underlying  section  13(d) 
do  not  require  the  extensive  disclosure 
currently  elicited  by  Schedule  130  for 
investors  whose  acquisitioiu  have  a 
passive  investment  purpose.  However, 
the  vast  ma}ority  of  persons  filing  on 
Schedule  13D  have  such  a  passive 
intent,  but  are  not  eligible  to  use  the 
abbreviated  disclosure  document 
Schedule  13G.  Data  provided  by  the 
Commission's  Office  of  Economic 
Analysis  indicate  that  74  percent  of  the 
Schedule  13D  studied  reported  no 


Intention  to  diange  control  of  the  issuer 
at  the  time  of  the  initial  filing,*'  Further, 
only  10  percent  of  these  persons 
amended  their  original  intent  disclosure 
from  "investment"  to  "change  in 
control "  over  a  two-year  period 
following  the  date  of  the  original  filing. 

The  Commission  is  proposing  that  this 
significant  pool  of  investors  having 
solely  a  pasive  investment  purpose  with 
respect  to  their  ownership  of  more  than 
five  percent  of  a  class  of  subject 
securities  be  permitted  to  file  on 
Schedule  13G  instead  of  Schedule  13D. 
Under  the  proposed  amendments.  Rules 
13d-l{a)  and  13d-2(a)  would  continue  to 
require  that  persons  who  acquire 
beneficial  ownership  of  more  than  five 
percent  of  the  securities  of  the  issuer  file 
a  Schedule  130  ivithin  10  days  after 
crossing  the  threshold  and  thereafter 
promptly  amend  that  statement  to 
disclose  changes  in  ownership  levels. 
Rule  13d-l(b)(l)  would  continue  to 
permit  an  institutional  investor 
acquiring  subject  securities  in  the 
ordinary  course  of  its  business  to  file  a 
Schedule  13G  within  45  days  after  the 
calendar  year's  end.  provided  that  the 
conditions  of  the  rule  are  satisfied. 
Proposed  Rule  13d-(b)(2]  also  would 
permit  any  other  investor,  institutional 
or  non-institutional,  that  acquires  or 
holds  more  than  five  percent  of  a  class 
of  subject  securities  with  a  passive 
investment  purpose  to  use  a  Schedule 
130  in  lieu  of  a  Schedule  130.** 


♦'  Rule  13d-l(b)(3)(l).tiiJ  [17  CFR  240.13d- 
l(b)(3|(i),  (ii)l. 

•>  In  fiacal  year  106&  2,850  ohgina]  Schedulea  130 
and  B,9Z7  ■raeodineDtj  were  filed  with  the 
Commiulon 


**  Tha  r«*ulU  of  this  sample  of  100  Srhwinie*  130 
filed  in  talendar  yesr  19B5  were  comparable  to 
thoae  JwlvBd  frtm  an  aarttor  itndy  of  200  BBng*  of 
Schedule  130  fran  fiscal  year  19B1. 

**  Individuali  ooatroUing  eligible  inaUUiliom  are 
the  Indirect  t>enefidal  ownen  of  aecaritiaa  bald  by 
the  institutioiu  and  thut  have  an  obligation  under 
•action  VSiS]  antj  Rule  13d-l  to  report  those 
holdlngt.  Sea  to  n  The  CabeJJi  Group,  Inc.  Rel«aae 
No.  34-28005  (Augua<  17.  ISBS).  The  wtaB  baa 
permitted  individuak  to  fila  Scbedalea  13C  ^intiy 
under  Rule  13d-l(f)  with  an  institution  witkin  their 
control  where  the  individual  owna  directly,  or 
Indirectly  through  an  liieligil>le  anbty,  leai  than  ooe 
percent  of  the  company's  atoci  and  doet  not  intend 
to  change  or  influence  contol  d  the  company.  See 
Wairen  E.  Buffet  and  Berkahire  Hathaway.  Inc. 
(arailable  Deosmber  S.  lOSS).  To  meet  thia 
obligatioii.  the  lodivldiial  aigns  a  separate  Schedule 
13G  cover  sheet  and  aigRS  the  Schedule  in  hii 
individual  capacity.  See  Schedule  13G,  Inatmction 
(1)  and  Notea  for  Cover  Page  and  Item  1ft  17  CFR 
Z4013d-102. 

While  the  proposed  amendments  would  remove 
any  obstacle  to  the  Individual  ref>orting  beneficial 
ownership  on  a  Schedule  13G  with  reaped  to 
passive  investaants,  becanae  of  the  timing  diffemce 
in  the  filing  of  the  Schedule  by  individuals  and 
eligible  insdtutiaos.  the  staff  will  contlDue  its  no- 
action  poaitioa  to  allow  the  contrtri  person  to  report 
indirect  beneficial  ownership  through  the  controlled 
entity  45  days  after  the  end  of  the  calendar  year, 
rather  than  10  days  after  the  person's  indirect 
beneficial  ownership  exceeds  five  percent 


A  person  with  a  passive  investment 
purpose  filing  on  Schedule  13G  would 
have  to  disclose  general  information 
about  its  identity,  residence  and 
citizenship,  and  a  description  of  the 
nature  of  the  interest  m  the  subject 
secunties.  Unlike  the  Schedule  13D.  the 
Schedule  13G  does  not  require 
disclosure  of  the  source  and  amount  of 
funds  used  or  to  be  used  for  the 
acquisition;  the  purpose  for  which  the 
acquisition  was  made;  all  transactions 
in  liie  subject  securities  for  the  past  60 
day;  or  contracts  or  arrangements  with 
respect  to  the  subject  securities  With 
the  extension  of  Schedule  13G  to  non- 
professional investors,  the  passive 
investment  purpose  certification  would 
be  revised  to  make  the  "ordinary  course 
of  business"  requirement  inapplicable  to 
such  persons. 

Persons  that  cannot  certify  solely  a 
passive  investment  purpose  because  of 
the  current  possibility  that  they  may 
seek  to  exercise  or  influence  control  as 
an  alternative  investment  purpose 
would  be  required  to  file  on  a  Schedule 
13D  and  would  not  be  eligible  to  use  a 
Schedule  13G.  In  essence,  the  proposed 
reporting  system  would  divide  persons 
with  beneficial  ownership  of  more  than 
five  and  less  than  20  percent  of  subject 
securities  into  two  groups — those 
persons  with  a  passive  investment 
purpose  permitted  to  file  on  Schedule 
13G,  and  all  other  persons  required  to 
file  on  Schedule  130.** 

The  current  requirement  that  an 
Institutional  investor  must  certify  that 
the  subject  securities  were  acquired  in 
the  ordinary  course  of  business,  as  well 
as  with  a  passive  investment  purpose, 
would  be  retained  The  Commission 
requests  comment  however,  on  whether 
the  current  form  of  the  certificatioa 
requiring  that  the  securities  be  acquired 
in  the  ordinary  course  of  business.**  as 
a  prerequisite  to  filing  45  days  after  the 
calendar  year's  end.  should  be  retained 
if  die  institutional  investor  acquires  the 
subject  securities  with  a  passive 
investment  purpose.  The  proposed 
amendments  would  eliminate  the 
requirement  that  an  institutional 
investor  that  ceases  to  satisfy  the 
conditions  of  current  Rule  13d-lfb)(lKii) 
file  i.  Schedule  13D.  Like  any  person 
with  a  passive  investment  purpose,  such 
a  person  would  he  permitted  to  file  an 
initial  or  amended  Schedule  13G  within 
10  days. 


*•  The  only  exception  would  be  Schedule*  '.3G 
filed  with  respect  to  exempt  acquiaitiosa  pumtant 
to  current  Rule  13d-l(c)  (prapoeed  to  be  retained 
with  some  modifications  as  discusarif  below |.  Such 
schedules  would  not  include  a  certificatior.  of  the 
filer  (  passive  Investment  purpose 

**  Item  la  Sdtedule  ISO. 
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I'hc  (Uimmiialon  raquetti  public 
(  utiinMsrif  on  whether  the  use  of 
S(  Hf>)ult*  1  K;  fi)r  pansive  in\e«ti)r« 
»hi)iilii  b«"  ^iirtiiilafory   rather  than 
voluntary  «i  in  the  current  rule 
p:opo*al   Sp«'riri(Hl!y   rnmrrifnt  i« 
■ulicited  on  whether  the  puqiowi  of  ;he 
pxpoifil  nile»  adecjuately  would 
H'-p.iri'e  p»'rs()ns  with  a  paumve 
I"-,  e^fmfiit  pnr{)<)se  from  those  with  a 
po««il)le  control  intent  or  whether  a 
•  ifficieni  number  of  p«rsons  with  a 
p.n»ivn  intent  winihi  c  ho<)«e  to  foretjo 
t..e  let«er  fnirden*  of  a  S«  hedule  1  U. 
f-.':nx  -iiid  file  a  S<  hedule  l.ll)   Ptmnive 
ir'"'ei»tor«  may  (.h<M)s«  to  file  on  S<.hedule 
1  lU  ('(•(, nj««!  of  the  (H>olin){-(jff  ^lerUHl 
that  accompanieii  the  u»e  of  S<. hedule 
1  li.   I 'lie  of  S<;hedule  l.)I)  by  p.iHMive 
li     "Stom  I  ould  undermine  the 
tidc'ivenen*  of  the  st.hedules  as  a 
rr"«n«  to  delineate  between  filem  w.;h  a 
pi»»ive  investment  purpose  and  those 
With  ihe  intent  to  change  or  influem  e 
1  ■iriirnl   (Comment  also  is  re<juesle<l  on 
vk'Tihtir  the  currently  p«'rmissive  filinn 
of  Schedules  1:K;  under  Rule  l,l<i-l(b||l| 
by  mslitutional  investors  acqinnnn  or 
holdiim  subject  se<:unties  m  Ihe  ordinary 
course  of  business  should  be  made 
ninnddtory 

H  T  rj  Day  Initial  Filing  Obligation  for 
\.iti  .n^tJiitiontil  Bfnffiiiii!  Owiifrs  of 
M,rt!  rhan  Five  fvrcent.  Timing  for 
Amendments 

I'nder  the  current  re[H)rtin>(  system,  a 
S<  he<lule  Ml)  must  b«  fil»Hi  within  10 
d.iys  after  ar^juinnK  mor«  than  five 
pM»n  enl  of  a  sublect  security   In  ((mtrast. 
a  S<. hedule  Vj(.  need  not  be  filed  until  4S 
days  after  the  end  of  the  calendar  ycir 
in  whu.h  the  filing  oblination  arose   if 
benefi(  tal  ownership  is  more  than  five 
P'-n  cut  at  the  year  s  end    Kxi  ept  for  an 
mutiluluinrtl  investor  ac  ijuinnx  the 
s  ib|ei  !  t'c  unties  in  the  ordinary  (.«)ur»e 
of  its  business,  the  propose<l 
ami'iuimenls  woulii  re<)uire  that  any 
person  filing  a  S<.heduie  l.tC,  including  a 
filing  rene<;tinx  an  exempt  a(  tjuinitlon. 
file  within  10  days  of  the  tnxyennjj 
event  •'  Thus,  the  market  and 
sh.irt'holders  would  receive  more  timely 
nolii  e  of  the  creation  and  existence  of 
votinj^  bl(M;k.s  that  have  the  potential  of 
affecting  (  ontrol  of  the  issuer   Ubliiininx 
Ihe  short  form  informatum  more 
promptly  is  imfHirtani  even  when  the 
investment  pur[M>se  is  passive,  bei  ause 
the  existence  of  a  larye  blo<  li  of 
*ei  unties  has  i  ontrol  impln  .ituirit, 
rex.irdiess  of  the  intentions  of  the 
I  urrent  holder  of  the  blo< :V 

As  IS  currently  required  for  an 
Institutional  investor,  a  non  iiiHtiiii'iouHl 

•'  PrnpoMd  HulM  iJd-i  (bMiJ  and  ig 


Investor  would  file  a  Sf.hedule  13C  or 
amendment  thereto  within  10  days  after 
the  end  of  the  first  month  in  which  such 
person  s  direct  or  indirect  beneficical 
ownership  exceed  10  p«rt:ent  of  the 
class  of  subject  serunties.  and 
thereafter  within  10  days  after  the  end 
of  the  month  in  which  sui  h  person  s 
beneficial  ownership  increases  or 
decreases  by  more  than  five  p«'r(  ent 
since  the  previous  filing  Amendments  to 
disclose  any  other  changes  would 
continue  to  be  required  only  on  an 
annual  basis 

institutional  investors  ai  ijuinnn 
subject  secunties  in  the  ordinary  course 
of  business  would  continue  to  Tile  the 
S<  hedule  1  Ki  45  days  after  the  en(J  of 
the  calendar  year  to  rt^port  holdinj^s  of 
more  than  five  percent  as  of  Deceml>er 
31  This  distinction  has  been  maintained 
due  to  the  substantial  number  of 
positions  repvirted  by  institutional 
investors  on  Schedule  13Ci  *•  Changes  in 
the  beneficial  ownership  n-porting 
re(juirement8  for  institutional  investors 
could  impose  a  substantial  financial  and 
operational  burtlen 

Ahhouxh  the  Commission  does  not 
prop<jse  to  accelerate  the  films  Aii\e  of 
the  S<. hedule  l.Ki  for  institutional 
Investors,  the  experience  of  re(  ent  years 
has  made  clear  that  control  is  affected 
not  only  by  a  b)enefii  lal  owner  s  own 
intentions  of  directly  affec  tin^  c  <intn)l  of 
an  issuer,  but  also  the  iisi'  to  which  the 
acquiror  may  lend  its  voting  power,  or 
the  intent  of  a  person  to  whom  it  may 
sell  the  blcM;li  Tie  cone  entration  of 
votinj^  power  in  a  single  blo<  k  and  its 
transferability  are  materia!  information 
to  the  market   Furthermore,  n»cpnt 
enforcement  actions  have  provided 
examples  of  the  use  of  illegal  parkins  of 
securities  involvmR  market 
professionals  to  avoid,  aniucj;  other 
U'Kal  requirements   S*  hi-ili  '  •  1  iU 
disi.losures  and  oblixations  under  the 
Man  S<:ott  Rodino  Act  ♦• 

To  obtain  disclosure  about 
institutional  holdins-i  that  could  play  a 
role  in  a  control  (ontesi,  the 
{^I'mmission  could  require  that 
Institutional  investors  file  Schedule  13G 
on  a  ID-day.  monthly  or  quarterly  basis, 
and/or  require  the  reporting  of  all  five 
percent  positions,  not  )ust  (hose  in 
existence  at  the  end  of  the  relevant 


*•  Apprrixinutcty  3  TW  uulUi  ScJ«»<tulr»  iVi  •ml 
S  iWI  «men<jm«nli  wiir*  fil<Kl  in  Una\  y«ar  IBK? 
!)■'■  fnim  S<  tM>dul««  1  M.  wiih  a  r»poni^  il»l«  o{ 
Umomtwr  i\    \\m?  \nSu-mir  ih«i  «l  laail  h*lf  of  !h^ 
ril!ii«t  w«r«  nucW  by  i  hnikar  or  dealer   twnk. 
tnauram^  I  iicnpany   invrttm^nl  ootnpany 
invMim<»iii  4>lvi*rr   ir  i>mploy»»  ben«fii  plan 

*•  IM    ,S(     ISa 

.S«i  cj(    SEC  V  f)rtt  L  :t\  Finaniiol  Mt  f  Supp 
7n6  il)  I)  C   IW0I.  S'W    »   Ikiyd  L  Ifftrn^M.  el  at    Ul 
R<1.  No  U37DlSUrUi  10.  110?). 


period  TTie  Commisgion  requests 
specific  comment  on  the  effect  requirinj.! 
institutional  investors  to  file  on  a  more 
timely  basis  would  have  on  block 
positioning  and  marketmakinj?  for  a 
particular  security  The  Commission  ib 
concerned  about  the  potential  disruptive 
effe(,t  of  an  accelerated  rppt)rtin)j 
obligation  on  the  legitimate,  day  to-day 
business  operations  of  institution.il 
investors — particularly  with  respect  to 
market  makers — as  well  as  their  ability, 
on  a  cost-effective  basis,  to  com.ply  with 
increased  reporting  requirements  Data 
are  reejuested  on  the  frequency  with 
whii  h  broker-dealers  or  other  market 
professionals  hold  more  than  five 
percent  positions  that  are  not  required 
to  be  reported  at  the  calendar  years 
end.  The  Commission  also  requests 
information  as  to  the  nature  of 
additional  procedures  that  would  be 
necessary  to  monitor  for  these  positions 
and  the  associated  costs  of  such 
procedures. 

C  Filing  ofSihpJulf  IJD  and  dniling- 
iyff  Period  for  Changes  in  Invrttmrnt 

Intrn! 

L'nder  the  current  rules,  institutional 
investors  who  have  filed  a  Schedule  13(; 
but  who  can  no  longer  make  ordinary 
course  of  business  and  passive 
investment  representations  must  file  a 
Schedule  13L)  "promptly."  but  no  later 
than  10  days  after  a  change  in  their 
investment  purp«)8e,"'  After  filing  the 
Schedule  13D,  the  institutional  investor 
IB  pnihibited  from  acquiring  additional 
sei  urites  of  the  subject  class  or  of  a 
person  controlling  the  issuer  of  the  class, 
or  voting  the  securities  already  owned 
for  a  penod  of  10  days  ' ' 

The  proposed  rule  would  extend  the 
concept  of  a  cooling-off  penod  to  any 
passive  investor  filing  on  Schedule  13G 
(except  for  those  with  only  exempt 
acquisitions!  that  determines  that  it  no 
longer  holds  the  subject  securities  with  a 
passive  investment  purpose  As 
proposed,  the  cooling-off  penod  for  a 
change  in  investment  purpose  would 
begin  to  nin  from  the  time  of  the 
determination  of  the  change  in 
investment  intent  until  the  expiration  of 
the  tenth  day  fmm  the  date  of  the  filing 
of  a  S<  hedule  UD   A  Schedule  1313 
would  be  required  no  later  than  10  days 
after  a  change  in  investment  purpose 
The  proposed  rule  would  delete  the 
reference  to   "promptly"  "  and  require 


the  filing  of  a  Schedule  13D  within  10 
days  to  parallel  the  original  Schedule 
13D  niing  obligation. 

The  proposed  cooling-off  period  is 
necesssary  and  appropriate  when  the 
beneficial  owner  determines  that  it  no 
longer  holds  the  securities  with  a 
passive  investment  purpose  and  may 
seek  to  influence  control  The  proposed 
approach  would  encourage  the  prompt 
Filing  of  a  Schedule  13D  and  prevent 
further  acquisitions  or  the  voting  of  the 
subject  securities  until  the  market  and 
investors  have  been  given  time  to  react 
to  the  information  in  the  Schedule  13D 
filing.  The  extension  of  a  cooling-off 
period  until  ten  days  from  the  date  of 
the  required  filing  on  Schedule  13D  also 
would  serve  as  a  deterrent  to  the 
improper  use  of  the  Schedule  13G  by 
persons  seeking  to  influence  control. 

Comment  is  requested  on  whether  the 
ten  day  period  is  necessary  at  all,  or 
whether  the  period  should  be  changed  to 
a  shorter  period,  such  as  three  or  five 
business  days,  or  a  longer  period,  such 
as  fifteen  days.  Further,  the  Commission 
requests  comment  on  whether  such  a 
provision  would  adequately  discourage 
the  improper  use  of  a  Schedule  13G  by 
persons  that  may  seek  to  influence 
control. 

D.  Limit  on  Ownership  Interest 
Reportable  on  Schedule  13G  and 
Cooling-off  Period 

Proposed  Rule  13d-l(b)(l)  would 
include  a  provision  restricting  the  use  of 
Schedule  13G  (except  for  exempt 
acquisitions]  by  limiting  the  aggregate 
amount  of  securities  that  could  be 
reported  on  that  Schedule.  The 
Commission  is  proposing  to  use  a  20 
percent  threshold  to  balance  the 
increased  reporting  burden  and  the  need 
to  provide  detailed  information  about 
acquisitions  that  have  significant  control 
implications  because  of  the  size  of  the 
holdings.*'  As  with  the  case  of  a  change 
in  passive  investment  purpose, 
acquisitions  causing  a  person 
beneficially  to  own  20  percent  or  more 
of  the  class  would  require  the  holder  to 
file  a  Schedule  13D  tvithin  10  days  after 
the  acquisition  and  subject  the  filer  to  a 
cooling-off  period.  Unlike  the 


comparable  cooling-off  period  for 
changes  in  Investment  intent  the 
cooling-off  period  only  would  run  from 
the  time  the  threshold  is  reached  until 
the  filing  of  the  Schedule  13D. 

The  Commission  requests  comment  on 
whether  a  20  percent  threshold  level  of 
stock  ownership  is  the  appropriate 
threshold  at  which  to  require  persons 
with  a  purported  passive  investment 
purpose  to  report  on  Schedule  13D.  At 
some  level,  a  block  of  securities  has 
inl.erent  control  implications  because  of 
its  size  and  its  potential  for  movement. 
The  market  and  investors  should  receive 
notice  of  the  block's  existence  and  the 
information  elicited  by  Schedule  13D,  as 
well  as  prompt  amendment  to  that 
information,  including  changes  in  the 
block's  size.  Commentators  should 
address  whether  a  10  percent  threshold, 
paralleling  current  requirements  for 
amendment  of  a  Schedule  13G  and  the 
10  percent  threshold  for  reporting  under 
section  16,**  is  more  appropriate,  or 
whether  a  higher  threshold  should  be 
adopted.  Finally,  the  Commission 
requests  comment  on  the 
appropriateness  and  length  of  the  10  day 
filing  and  cooling-off  periods  in  this 
context.  As  discussed  in  Part  III.C. 
above,  the  Commission  also  requests 
comment  on  when  the  cooUng-off  period 
should  begin  to  run. 

E.  Related  and  Clarifying  Amendments 

The  Commission  also  is  proposing 
related  amendments  to  the  beneficial 
ownership  reporting  requirements. 
Amendments  are  proposed  to  current 
Rules  13d-l[b),  13d-2, 13d-7  and 
Schedules  13D  and  13G.»» 

Current  Regulation  13D-G  requires  the 
sending  of  the  Schedule  13D  and 
amendments  to  each  exchange  on  which 
the  security  is  traded.  Schedules  13G 
and  amendments,  on  the  other  hand,  are 
only  required  to  be  sent  to  the  principal 
exchange  on  which  the  securities  is 
traded,  if  any.  Since  Schedule  13G 
would  become  the  primary  reporting 
document  in  many  cases,  the 
Commission  proposes  to  require  that  a 
copy  of  each  Schedule  13C  and 
amendment  be  provided  to  each 
exchange  on  which  the  security  is 


traded.  Schedules  13G  for  exempt 
acquisitions,  however,  would  continue 
to  be  sent  only  to  the  issuer  at  its 
principal  executive  offices  and  filed 
with  the  Commission,  as  provided  by 
current  Rule  13d-l(c].  Amendments  to 
Schedules  13G  relating  to  exempt 
acquisitions  would  be  treated  similarly 
and  no  longer  be  required  to  be  sent  to 
an  exchange,  as  is  currently  required  by 
Rule  13d-2(b). 

As  a  related  matter,  the  Commission 
also  proposes  to  require  that  a  copy  of  a 
Schedule  13D,  Schedule  13G  or 
amendment  filed  to  report  ownership  of 
a  class  of  securities  quoted  on  NASD.AQ 
(except  for  those  reflecting  exempt 
acquisitions),  and  any  amendments,  be 
provided  to  the  NASD. 

Proposed  amendments  to  Rule  13d- 
1(c)  would  delete  as  no  longer  necessary 
the  grandfather  provisions  adopted  in 
1978  to  facilitate  the  transition  to 
reporting  on  Schedule  13G  for  persons 
whose  holdings  previously  were  not 
subject  to  any  disclosure  requirements. 
Persons  with  exempt  acquisitions  v\ould 
continue  to  report  beneficial  ownership 
on  Schedule  13G  pursuant  to  revised 
Rule  13d-l(c). 

The  Commission  also  is  proposing 
technical  and  clarifying  amendments  to 
Regulation  13D-G.  Amendments  to 
Rules  13d-l  and  13d-2  would  make 
clear  that  a  total  of  six  copies  (one 
signed  original  plus  five  copies)  must  be 
filed  with  the  Commission  under  the 
current  rules.  Rule  13d-7  also  would  be 
revised  to  clarify  that  a  Schedule  13D 
filed  with  respect  to  holdings  reported 
until  then  on  Schedule  13G.  and  vice 
versa,  do  not  require  an  additional  fee  if 
beneficial  ownership  had  not  fallen 
below  five  percent.  In  accordance  with 
current  staff  interpretations,  when  a 
reporting  person  ceases  to  be  eligible  for 
Schedule  13G  and  must  file  a  Schedule 
13D,  no  new  fee  will  be  imposed. 
Similarly,  if  a  13D  filer  subsequently 
meets  the  criteria  for  use  of  Schedule 
13G,  no  new  fee  will  be  imposed. 

Technical  amendments  also  are 
proposed  to  Schedules  13D  and  13G  to 
conform  the  schedules  to  the  revised 
rules  and  amend  the  fihng  deadlines  and 
the  number  of  copies  in  the  instructions 


•°Rul»  13d-llbK3Hi)  \V  (>"R  240  1.1d-1(bN3Wl)| 
•'  Rul*  1  Jd-l|b)(3|(.il  |1'  cm  240  13d-l(bl|3t(iill 
"  rhf  ilrl«tiim  of  lh«  wnrtl    prtimplly    fnMi) 
cur^nl  RuIp  lJ<i-^3  |1'  CFU  240  lJ<i-3|  ihould 
rliminatr  any  pnaiihir  miaprrt:rplion  ihai 
"pramplly      in  Iha  conlexl  of  a  Reffulalicm  UI>-C 
rUum.  wiHiJd  S»  M'lafiKj  by  a  10  day  filing  Se<»  n 
36.  tufiru. 


**  Th«  unended  rule  l«  not  Intended  to  create  i 
presumptioo  thai  ■  peraoD  beneficially  owning  20 


percent  or  more  of  a  das*  of  subject  seauitiet  hai 
control  or  an  actual  control  purpose. 


"  18  U.S.C  TSp. 

•'  17  cm  240,13d-lfb),  13d-l(bHl)(iii),  13dHl«cJ. 
13d-2(b),  lSd-3(dM3).  and  13*-«(bK2Ki>^ 
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date  of  ttta  required  ittng. 
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From    Itta    time    ttta    person 
changes  its  Investment  pur- 
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1(bM4>(S). 
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...              1                                                  1   ^^-^—^—^—^ 

IV.  Cost-Benefit  Analysia 

To  evaluate  the  benefits  and  costs 
associated  with  the  proposed 
amendments  to  Exchange  Act  Rules 
13d-l.  13d-2.  and  13d-7.  Schedule  13D. 
and  Schedule  13G.  the  Commission 
requests  commentatora  to  provide  views 
and  data  as  to  the  costs  and  benefits 
associated  with  amending  the  filing 
requirements  for  beneficial  ownership 
statements.  The  ability  to  file  a  Schedule 
13C  instead  of  a  Schedule  13D  in 
specified  circiunstances  should  reduce 
costs  for  persons  meeting  the 
requirements.  Persons  currently  eligible 
to  use  a  Schedule  130  based  on  holdings 
of  subject  securties  at  the  end  of  the 
calendar  year  may  incur  increased 
reporting  and  monitoring  costs  because 
acquisitions  that  cause  a  person  to  hold 
20  percent  or  more  of  the  subject 
securities  would  be  reported  on 
Schedule  13D.  _, 

V.  Initial  Regulatory  Flenbiiity  Analysis 

The  Initial  Regulatory  Flexibility 
Analysis  concerns  the  proposed 
amendments  to  the  Commission's 
beneficial  ownership  rules  and  related 
Schedules  13D  and  130.  The  analysis 
has  been  prepared  by  the  Commission  in 
accordance  with  5  U.S.C.  604. 

The  analysis  notes  that  the  principal 
effect  of  the  revisions  will  be  to  reduce 
the  filing  obligations  and  associated 
costs  to  a  majority  of  persons  required 
to  report  beneficial  ownership  under 
sections  13(d]  and  13(g)  of  the  Exchange 
Act.  Although  specified  categories  of 
investors  may  incur  an  increased 
reporting  or  monitoring  obligation,  the 
Commission  does  not  believe  that  there 
will  be  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contacting  Richard  E.  Baltz  in  the  Office 
of  Tender  Offers,  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington.  DC  20549. 


VI.  Request  for  Comments 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposals,  to  suggest  additional 
changes,  or  to  submit  comments  on 
other  matters  that  might  have  an  impact 
on  the  proposals,  are  requested  to  do  so. 
In  addition  to  the  specific  inquiries 
made  throughout  this  release,  the 
Commission  solicits  comments  on  the 
usefulness  of  the  proposed  revisions  to 
the  Schedule  13D-0  reporting  scheme  to 
reporting  persons,  registrants,  and  the 
marketplace  at  large. 

The  Commission  also  requests 
comment  on  whether  the  proposed  rule, 
if  adopted,  would  have  an  adverse  effect 
on  competition  or  would  impose  a 
burden  on  competition  that  is  neither 
necessary  nor  appropriate  in  furthering 
the  purposes  of  the  Exchange  Act. 
Comments  on  this  inquiry  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities  under 
section  23(a)(2)  of  the  Exchange  Act.** 

The  Commission  also  encourages  the 
submission  of  written  comments  with 
respect  to  any  aspect  of  the  initial 
regulatory  flexibility  analysis.  Such 
written  comments  will  be  considered  in 
the  preparation  of  the  final  regulatory 
flexibility  analysis  if  the  proposed  rules 
are  adopted. 

Persons  wishing  to  submit  written 
comments  should  file  three  copies 
thereof  with  Jonathan  O.  Katz. 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Comment  letters 
should  refer  to  File  No.  S7-8-89.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW..  Washington.  DC 
20549. 


"  15  U.S.C  78w(a)(2). 


VIL  Statutory  Basis  and  Text  of 
Amendments 

The  amendments  to  Rules  13d-l.  13d- 
2  and  13d-7  and  Schedules  130  and  130 
are  being  proposed  pursuant  to  the 
authority  set  forth  in  sections  3fb).  13 
and  23  of  the  Securities  Exchange  Art  of 
1934. 

List  of  SubjecU  in  17  CFR  Part  240 

Reporting  and  Recordkeeping 
requirements.  Securities. 

\1II.  Text  of  Proposals 

In  accordance  with  the  foregoing.  TiMe 
17.  Chapter  D  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Pari  240 
continues  to  read,  in  part,  as  follows 

Autborityr  Sec.  23.  48  Stat  901.  as  amended 
(15  U.S.C.  78w)  •   •   ' 

2.  By  amending  S  240.13d-l  by  revising 
paragraphs  (a)  and  (b)(1)  introductory 
text,  redesignating  paragraphs  (b)(2), 
(b)(3),  and  (b)(4)  as  (b)(3),  (b)(4),  and 
(b)(5),  adding  a  new  paragraph  (b)(21. 
revising  newly  redesignated  (b)(3  (b)!4). 
and  (b)(5)  and  paragraph  (c)  as  follows 

§240.13cl-1     FHlngof  Sctwdules  130&n<l 
13a 

(a)  Any  person  who.  after  acquinng 
directly  or  indirectly  the  beneficial 
ownership  of  any  equity  security  of  a 
class  which  is  specified  in  paragraph  (d) 
of  this  section,  is  directly  or  indirect), 
the  beneficial  owner  of  more  than  fi\  e 
percent  of  such  class  shall,  within  10 
days  after  such  acquisition,  send  to  the 
issuer  of  the  security  at  its  pnncipal 
executive  office,  by  registered  or 
certified  mail,  and  to  each  exchange  or 
automated  inter-dealer  quotation  system 
where  the  security  is  traded  or 
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sulhorizjvl  ft)  be  quotfd,  and  file  with 
lh«  (lommisfiion.  »  stulfmrnt  rentnintnjt 
thf  infornirtiiun  requirfil  hv  S(  hrduU- 
1  tl)  |5  :•♦<)  ltd    inil    A  swncd  (injjmHl 
plus  fi V I-  I  I'l'ifs   if  ihf  Htii't'iiipnt. 
incliiilirix  H.l  i-vhiliitH,  nhti'A  Ue  TiIriI  with 
the  C;<tniniissi(jn. 

(l))|l)  A  ;'.'!s.i"  wh.i  w/i'ild  othiTwis*' 
l)«*  ohii^n'ri!    ,:;.l.r  [Mrdgrnph  (a)  of  ihis 
Hfctioti  Id  I'lii-  1  h!  .'••••:t>nl  on  Schedule 
Ml)  and  is  nn!  dire..;.;,  or  indirertly  the 
bi-neficial  owner  of  20  percent  or  more 
of  «u(h  r,l«88  may.  in  lipu  thereof,  file 
with  the  Commission,  within  45  days 
nfter  rhe  end  of  the  r.alt-ndrtr  year  m 
vshii  h  such  person  became  so  obligated, 
a  signed  original  plus  five  copies, 
including  nil  cvhibils  of  a  short  furm 
Ktatemenl  on  Schedule  iXi  (|  240  13d- 
102)  and  send  one  copy  »'Hch  of  such 
icbedule  lu  the  inuer  of  the  s<-(  unly  al 
>'8  pnncipal  executive  office,  by 
rr^iMtered  or  certified  mail,  and  to  en^  h 
I-  I'liinal  MCUrilies  exriiange  or 
Muidiiiiitcd  inter  dealer  quotafion  sysieiii 
whtTf  the  S'cunty  is  traded  ur 
authorized  'o  be  quoted  Provided.  That 
it  shidi  not  be  neremnrv  t<>  file  n 
St.hedule  1  J(,  uiiIl-s'i  !>»•  p«Tt,»-nl.ii^.'  ,A 
the  class  of  i  i^uily  security  «pei.ifi»'<l  m 
parHgr.iph  (    i  of  this  «<v  tion  b«'ni'fi(  lally 
owned  an  ol  ihf  i-nil  of  thf  i  .il.-ndur 
y^At  IS  more  than  five  ptri  t  ni   .\iu/ 
/'r-'v/i.'fi/  furtt'T.  Th.it 

(b)(2)  A  p«TN(iri  Ahu  AOL.;. I  olherwi.te 
be  obligated  under  paragraph  (h)  of  this 
Hf<  tion  to  file  a  ita'emenl  on  Srix-dule 
1  It)   but  ill  has  not  acqiiiivd  sur.h 
■•(•(  uniii-s  wiih  any  pvirpowe.  oc  with  the 
I'ffi'i  t  of.  1  haiixiiig  ur  influfacing  thf 
contnil  of  the  issuer,  or  in  connecfton 
with  or  as  a  partinpanf  m  any 
transaction  having  sui.h  purpo««>  or 
t'ffi'i  t,  iiu  ludinK  any  trtinftactioii  *\iltfi>»  I 
to  Kiilc  l.ld   .]\b]  1}  240  IJtl-  J(t)l).  (11)  li. 
not  a  pfrs<iii  specified  in  pnragraph 
|b!(ll  of  this  sectum,  and  liii)  is  nut 
directly  or  indireclly  the  beiieficial 
DwruT  of  Jt)  pfTcenl  or  more  of  S(i>  h 
cia»».  may,  m  !ii-u  thervof.  file  with  tn»" 
(Commission,  wiihin  U)  days  after  an 
Ml  (('iiHilion  il.  1.  ribfd  [r.  par.i^r.ij.h  fa)  of 
this  Btnrtion.  a  sinned  onKinal  plus  five 
I  o('i.'H    :iu  liidinx  nil  fxhiliil.H    of  ,i  Hhi>rf 
foiiii  sldleniiTil  on  S«  hcdule  IH, 
I  i  .'4ii  1  td   l.U     iiid  wild  one  I  opy  each 
ol  such  !M:ti«  .laif  lo  the  issuer  of  the 
security  at  Kh  prim  ip^l  extrciitive  offne 
by  reKUlerfil  or  cerlififd  mail,  aiui  to 
eaiji  national  «»•<  unties  exch.inge  or 
.ii.toinaled  irilcr  dealer  ipiotal. on  syHifin 
where  the  security  m  traded  or 
ii'ithorixed  lo  be  (juoted 

I  U  Any  person  relying  on  Rules  I3il- 
llblMl.  ua   l(t.}(^|.  Of  lJtl-2lb)»h«ll.  in 
addition  (o  filing  any  slataments 
retjuired  thereunder.  fii«  a  statement  on 


Schedule  13G.  or  ameodinent  thereto, 
wnlhtn  10  days  after  the  end  of  the  first 
au)nth  m  which  siich  person  s  direct  or 
indirect  beneficial  cmrnership  exceeds  10 
percent  of  a  class  of  eqtnty  serunties 
specified  in  paragraph  fd)  of  this 
section,  computed  as  of  the  la.st  day  of 
thr  month,  aiul  thereafter  within  10  d-iys 
af'cr  the  end  of  any  month  ti.  w^ui  h 
8ui  h  fwrsons  benefKual  ownership  of 
securities  of  such  (.lass.  cjimpuNni  a.i  of 
the  List  d.iy  of  ihr  month,  iijcrtriscs  or 
decred»«"S  hy  more  than  five  p»'ri:ent  of 
SU(  h  clasK  "f  iquily  •^^•(  untu  ■»   A  si>;ni'd 
original  plus  f;ve  copies  of  such 
stdtemenl,  includir\g  all  exhibits,  shall 
be  filed  With  the  CommiHSion  and  one 
copy  each  sent,  by  registered  or  certified 
mail,  lo  the  issuer  of  the  secnin'y  nf  il.s 
principal  executive  office  and  lo  rai  h 
national  s*«cunlif8  exchange  or 
automated  inter-dealtr  <juotati»n  syslein 
where  the  security  is  tra.li'd  ur 
duthnriied  to  t)e  quotOii  (Jiice  an 
ar;ii-nilment  has  been  filial  reflecting 
tu'iiffuidl  ownership  of  five  perc«'nt  ur 
less  of  the  class  of  securities,  no 
H.I,!  ::i  iMi  ni'ngs  are  recjiiired  by  this 
['•ir  1.'-  i,.ri  !^'i■^I  unless  the  person 
ih(TiMf*"r  be>  onies  the  briieficKil  owner 
of  more  than  10  p»Ti:er'f  of  the  (  lass 

(4t  .N'otwith.standing  pariigriphs  (b)(11, 
|^|(.•!  and  !!i'l  t)  of  this  sei  'mn  and  Rule 
I.ld-2(b)(}  240nd-2(h|l   a  person  that 
has  reported  that  it  is  the  b»-nen<  i.il 
owner  of  more  than  five  pen  i-nt  of  a 
1  lass  of  equity  seniritu"!  m  a  statement 
on  Schedule  iXi  pursuant  to  [MrttRraph 
|b)  (U  (21.  or  (3)  of  this  sen  tu>r  (»r  la 
reijiiired  to  report  sixii  ai^uisition  but 
has  not  yet  filed  the  s<:hedule   shall 
immediately  be<-«tne  sub^Tt  to  Rules 
1J»1-M**I  »nd  lJ<l-2(a)  and  shflll  file  a 
slatt-nient  on  S<:hedule  I.il)  within  10 
days  if 

(i)  Su(ii  p«Tson  s  U'lieficial  ownership 
eijuals  or  exi^'eds  20  peruait  uf  a  ciasA 
of  equity  securities  specified  in  Rule 
l.Jd-l(d|  Furm  the  time  sucii  person  s 
bi-neficial  ownership  tHjuals  or  exceeds 
.'0  percent  of  a  (lass  of  equity  secunties 
spei  ifif()  in  Rule  1  td   1(d)  until  the  filing 
of  a  htati'mfnt  on  Si  hcd'.lp  1  '[) 
pursuant  lo  (his  paragraph   si.,  h  piTvon 
shiill  not  (1 )  Vote  or  dirtv  t  'h.-  voting  of 
thf  si'(  unties  dcsr  nhed  therein,  or  (2) 
acquire  an  ad<liIional  beneftrial 
ownership  mterent  in  any  equity 
secunties  of  the  insuer  of  sui  h 
S1-:  u.nties.  nor  of  any  person  i  onlnilling 
mich  issuer  rir 

'ill  suih  p«'rs.>n  |ll  determines  that  il 
h.iu  acquired  or  hold  such  wiunties 
with  a  purpose  or  effect  of  changing  or 
influcncmg  contrui  of  the  issuer  or  in 
1  onnt'ctiim  with  or  a.t  a  p  irtii  ipant  in 
any  transaction  having  such  purptise  ur 
effect,  including  any  transaction  subiert 


lo  Rule  13d-3(b)  (S  240,13d-3(b)):  and  (2) 
is  at  that  time  the  beneficial  owner  of 
■tore  than  five  percent  of  a  ciasi  of 

equity  ge^Tnnties  descnbed  in  Rule  13d- 
l(dl.  From  the  time  such  person 
delermiiyes  that  it  has  acquired  or  holds 
surh  SfTunlies  with  a  purpose  or  effect 
of  changing  or  influencing  control  of  the 
issuer,  or  in  connection  with  or  a.s  a 
partii  ipani  in  any  trinsai  tion  h.ning 
such  purpose  or  efft-i  t  until  the 
expiration  of  the  tenth  .lay  fron  ih.e  date 
of  the  filing  of  a  Schedule  13D  p'lrsuant 
to  this  section,  such  pi'rson  shall  not  (A) 
Vole  or  direc;t  the  voting  of  the  securities 
described  therein,  or  (Hi  acquire  an 
additional  beneficial  ownership  intcest 
in  any  equity  serunlies  of  the  l^^llf•^  of 
such  securitieb.  n^r  fo'  .my  p«','sori 
(  ontrolling  such  inauer 

(.5)  Any  pfrson  who  has  reported  an 
acquisition  of  s»'  .ijrtjfs  m  a  slalrmeni 
on  S(J»edule  1  j(i  pursaanl  to  pflrajTTsph 
|tq(l)  or  (bl(3)  of  this  section  and 
tht'rt-after  ceases  to  be  a  person 
spi'i  ififd  in  p.iragraph  (b)(1  )(ii)  of  this 
section  shall  immediati  ly  become 
subjti  t  lo  Ruks  nd-f1 )  or  fbM2)  (if  such 
pt-rsiUi  satisfies  the  requirements 
sperified  in  p.iragraph  (hK2))  and  13d-2 
|.()  or  (bj  and  shall  file,  withm  10  days 
then-nftiT  a  statement  on  Schedule  13D 
or  amendment  to  S<:hedule  llfi.  as 
specified,  in  the  event  such  person  is  a 
ben('fi(  lal  owner  at  thai  time  of  more 
than  five  percent  of  the  class  of  equity 
securities. 

(c)  Any  person  who  is  or  becutnes 
directly  or  indirectly  the  beneficial 
owner  or  more  than  five  percent  of  any 
equity  secunty  of  a  class  specified  in 
paragraph  |d)  uf  thia  aection  and  who  is 
not  required  to  file  a  statement  under 
paragraph  (a)  of  this  aeclum  by  virtue  of 
the  exemption  provided  by  section 
13(d)(6)  (A)  or  (B)  of  the  Act.  or  becaose 
such  person  otherwise  (except  for  the 
examption  provided  by  aection  13(d) 
i6)|C)  of  the  Ac-1)  is  not  required  to  file 
such  a  staten>enf.  shall  within  10  days 
a.'ter  ^)e^omlng  the  beneficial  owner, 
.send  to  the  issuer  of  the  secnnly  at  its 
principal  executive  office,  by  registered 
or  (-crtified  mail,  and  file  with  the 
Commission  a  statement  containing  the 
information  required  by  S<;hedule  13C; 
(i  240  13d-102).  A  signed  original  plus 
five  copies  of  the  statement  including 
ail  exhibits  shall  be  filed  with  the 
Commission 

3  Dy  amending  $  240.13d-2  by 
revising  paragraph  (a),  the  second 
sentence  of  paragraph  (b)  and  the  note 
following  paragraph  (b)  as  follows: 


S240Ll3d-2    FUlngofanMndnMfitsto 
Schedulas  1 3D  or  1 3G. 

(a)  Schedule  13D-1I  any  material 
change  occurs  in  the  facts  set  forth  in 
the  slBlemenl  required  by  Rule  13d-l{a) 
IS  240.13d- ijbll,  including,  but  not 
limited  to.  ai.y  material  increase  or 
decrease  in  the  percentage  of  the  class 
beneficially  owned,  the  person  or 
persons  v\ho  were  required  to  file  such 
statement  shall  promptly  file  or  cause  to 
be  filed  with  the  Commission  and  send 
or  cause  lo  be  sent  lo  the  issuer  at  its 
pnncipal  executive  office,  by  registered 
or  certified  mail,  and  to  each  exchange 
or  inter-deaU'r  quotation  system  on 
which  the  secunty  is  traded  or 
authorized  to  be  quoted  an  amendment 
disclosing  such  change.  An  acquisition 
or  disposition  of  beneficial  ownership  of 
secunties  in  an  amount  equal  to  one 
percent  or  more  of  the  class  of  securities 
shall  be  deemed  "material"  for  purposes 
of  this  rule;  acquisitions  or  dispositions 
of  less  than  such  amounts  may  be 
material,  depending  upon  the  facts  and 
circumstances,  A  signed  original  plus 
five  copies  of  each  such  amendment 
shall  be  filed  with  the  Commission 

(b)  *  *  *  A  signed  original  plus  five 
copies  of  such  amendment,  including  all 
exhibits,  shall  be  filed  with  the 
Commission  and  one  each  sent,  by 
registered  or  certified  mail,  to  the  issuer 
of  the  security  at  its  principal  executive 
office  and  (except  with  respect  to 
persons  filing  pursuant  to  13d-l(c))  to 
each  national  securities  exchange  or 
inter-deaJer  quotation  system  where  the 
security  is  traded  or  authorized  to  be 
quoted.  *  *  * 

Note. — For  persons  filing  a  short-form 
statement  pursuant  to  Rule  13d-l(b)  (1)  or  (2), 
see  also  rules  I3d-l(b)  (3),  (1).  and  (5). 

4.  By  amending  S  240.13d-7  by 
revising  the  second  sentence  as  follows: 

S240.13d-7    F«es  for  Rling  SchadulM  130 
orIM 

*   *   *    No  fees  shall  be  required  with 
respect  to  the  filing  of  any  amended 
Schedule  13D  or  130,  and  no  fees  shall 
be  required  with  respect  to  an  inital 
Schedule  13D  or  Schedule  13G  if  the 
filing  person  previously  has  filed  a 
statement  reporting  beneficial 
owmership  of  more  than  five  percent  of 
such  class  of  equity  securities  and  has 
not  subsequently  filed  an  amendment 
reporting  beneficial  ownership  of  five 
percent  or  less  of  such  class;  Provided 
however,  That  once  an  amendment  has 
been  filed  reflecting  beneficial 
ownership  of  five  percent  or  lets  of  such 
class,  an  additional  fee  of  $100  shall  be 
paid  with  the  next  filing  of  that  person 


that  reflects  ownership  of  more  than  five 
percent. 

5.  By  amending  §  240.13d-l(n  by 
revising  the  language  preceding  the  first 
box  on  the  cover  page,  and  revising  the 
note  on  the  cover  page  as  follows: 

§  24ai3d-101    SclMdiilt  130— Information 
to  ba  Included  in  statemants  fUad  pursuant 
to  §  240. 13d- 1(a)  and  amendments  ttiereto 
filed  pursuant  to  S  240.l3d-2(a). 

If  the  filing  has  previously  filed  a 
statement  on  Schedule  130  to  report  the 
acquisition  that  is  the  subject  of  this 
Schedule  130,  and  is  filing  this  schedule 
because  of  Rule  13d-l(b)(4)(i)  (A)  or  (B), 
check  the  following  box 
*        •        «        «        * 

Note. — An  original  plus  five  copies  of  this 
statement  including  all  exhibits,  should  be 
filed  with  the  Commission.  See  Rule  13d-l|a) 
for  otiier  parties  to  whom  copies  are  to  be 
sent, 

*  *  *  4  4 

6.  By  amending  §  240.13d-102  by 
adding  a  line  for  the  date  of  the 
reportable  event  following  "(CUSIP 
Number)",  revising  Instruction  A, 
revising  Items  3,  4,  and  10,  and  revising 
the  note  at  the  end  of  the  schedule,  as 
follows: 

§240.136-102    SehetMe  13G-lnfannatlon 
to  b«  inchided  in  stataoMnts  filed  pursuant 
to  S  240.13d-1{b)  and  (c)  wtd  amandments 
ttwrato  filed  pursuant  to  §  24ai3<»-1(bX3) 
or  §  240.13d-2(b). 


(Date  of  Event  Whidi  Requires  Filing  of  this 
Statement) 


Instructions.  A.  Statements  filed  pursuant 
to  Rule  13d-lfb)(1)  containing  the  inforraation 
required  by  this  schedule  shall  be  filed  not 
later  than  February  14  following  the  calendar 
year  in  which  the  person  became  obligated  to 
report  or  within  the  time  specifi.^d  in  Rule 
13d-l(b)(3).  if  applicable.  Statements  filed 
pursuant  to  Rule  13d-l(b]  or  13d-1(c}  shall  be 
filed  not  later  than  10  days  after  the  event 
requiring  the  filing. 
•  *  *  •  * 

Item  3.  If  this  statement  is  filed  pursuant  to 
Rule  13d-l(b)n)  or  13d-2(b).  check  whether 
the  person  filing  is  a: 

(a)  [    ]  Broker  or  dealer  registered  under 
section  15  of  the  Act 

(b)  [  ]  Bank  as  defined  in  section  3(a)(6)  of 
the  Act 

(c)  [    j  Insnrance  company  as  defined  in 
section  3(a)(t9)  of  the  Act 

(d)  (    ]  Inrestmoit  company  registered 
under  sectioo  8  of  the  Investment  Company 
Act, 

(e)  [  ]  Investment  adviser  registered  under 
section  203  of  the  Investment  Advisers  Act  of 
1940. 

(f)  (    ]  Employee  benefit  plan,  pension  fond 


which  18  sub)ect  to  the  provisions  of  the 
Emplovte  Retiremenl  Income  Stcuniy  Act  of 
1974  or  endowment  fund,  see  {  240,13d- 

l(b)tl)|u)!F), 

[g)  (    )  Parent  holding  company,  in 
accordance  vith  \  240.13d-l(b)iii)(G) 

In  this  ttaiement  is  .''iled  pursud.i;  lo  Rule 
13d-l!t;)(2)  check  this  box,  

Itein  4  Ownership, 

Provide  the  following  inforraat;oa  regarding 
the  aggrcgdtp  nijCiber  ar.d  pe.''centag€  of  the 
class  of  secunties  of  the  issuer  idennfied  in 
Iteml. 

(a)  Amount  beneficially  owned: 

(b)  Percent  of  class; 

(c)  Number  of  shares  as  to  which  such 
person  has: 

(ij  Sole  power  to  vote  or  to  direct  the  vote 


(li)  Shared  person  to  vote  or  to  direct  the 
vote 

(:ij)  Sole  power  lo  dispose  or  to  direct  the 
disposition  of 

(iv)  Shared  pwwer  lo  dispose  or  to  direct 
the  disposition  of 

Instruction  For  compHtsbons  regarding 
securities  which  represent  e  nghi  tc  acoaire 
an  underlying  secunty  see  Rule  13d-3(d)(l). 

*  •         «         •         * 

Itezn  10  Certifitatioa- 

(a)  The  following  cerufication  shall  be 
included  if  the  statement  ls  filed  pursuani  lo 
Rule  13d-l(b)il).  By  signing  below  I  certify 
that,  to  the  best  of  m>  knowledge  and  beliei 
the  securities  referred  to  above  were 
acquired  in  the  ordinary  course  of  busir.pss 
and  were  not  acquired  for  the  purpose  o'  a.nd 
do  not  have  the  effect  of  changing  or 
influencing  the  control  of  the  issuer  of  such 
securities  and  were  not  acquired  in 
connection  with  or  as  a  participant  in  an> 
transaction  having  such  purpose  or  effect 

(b)  TTie  following  certification  shall  be 
includt'd  if  the  statement  is  filed  pursuant  to 
Rulel3d-l(b)(2): 

By  sigmng  below  1  certify  that  to  the  best 
of  my  knowledge  and  belief, the  secunties 
referred  to  above,  were  noi  acquired  far  the 
purpose  of  and  do  not  have  the  effeci  nf 
changing  or  mfluencing  the  control  of  ttie 
issuer  of  such  secunties  and  were  not 
acquired  in  connection  with  or  a»  a 
participant  in  any  transaction  having  sucb 
purpose  or  effect 

•  *  •  t  • 

Note. — A  signed  original  plus  five  copies  of 

this  statement,  including  all  exhibits,  should 
be  filed  with  the  Commissioa 


By  the  Commission. 

Jonathan  C.  Katx, 

Secretary 

March  a  1960. 

[FR  Doc.  8&-S673  Ffled  3-l»-89:  8:45  am] 
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OCPARTHEMT  Of  THE  IMTERIOn 

Office  of  Surface  Mining  Reclamation 
and  Enforceflnent 

30CFR  Pari  931 

New  Mexico  Permanent  Regulatory 
Program;  Public  Comment  Period  and 
Opportunity  for  Public  Hearing 

AOKNCY:  OfTice  of  Surface  Mining 

Rwlamdtion  and  Enforcenn-nl  (OSMRP"). 

Interior 

ACnoic  Proposed  rule. 

lUMMAJrr  OSMRE  is  annouming  the 
receipt  of  a  proposed  amendment  to  the 
New  Memco  permHnent  regulatory 
progrann  (hereinafter,  the  "New  Mexico 
program")  under  the  Surface  Mining 
Contn)!  and  Reclamation  Act  of  1977 
(SMCRAI  The  amendment  is  mtendod 
to  revise  the  Slate  program  to  provide 
additional  safeguards  for  protection  of 
the  hydrologic  balance 

This  notice  sets  forth  the  times  and 
locations  that  the  New  Mexico  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  Interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  will  be  followed  regarding  the 
public  hearing,  if  one  Is  requested. 
DATU:  Written  comments  must  be 
received  by  4:00  p  m..  m.s.t.  on  April  13. 
1989.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
Apnl  10.  1980.  Requests  to  present  oral 
testimony  at  the  heanng  must  be 
received  by  4:00  p.m..  m.s.t.  on  March  29, 
1980. 

ADOnasaaS:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr 
Robert  H.  Hagen  at  the  address  listed 
below 

Copies  of  the  New  Mexico  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSMREs  Albuquerque  Field  Office. 
Mr.  Robert  H.  Magen.  Director, 

Albuquerque  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  625  Silver  Avenue,  SW  . 
Suite  310.  Albuquerque,  NM  87102, 
Telephone:  v505)  766-1486. 
OfTice  of  Surface  Mining  Reclamation 
and  Enforcement.  Administrative 
Record  Office,  Room  5131. 1100  "L " 
Street,  NW  ,  Washington.  EX:  20240. 
Telephone:  (202)  343-6402. 


New  Mexico  Energy  A  Minerals 
Ueparlment.  Mining  A  Minerals 
Division.  525  Camino  de  los  Marquez, 
Santa  Fe,  NM  87501.  Telephone  (505) 
827-5970 

won  FURTHKR  mrOMaUTION  CONTACr. 

Mr  Robert  H   Hdgen,  Director. 

Albuquerque  Field  Office,  at  the  address 

or  telephone  number  listed  in 

"AOOMCSSCt." 

aUPFUMINTANY  IMromMATIOM: 

I.  Background  on  the  New  Mexico 
Program 

On  December  31,  1980.  the  Secretary 
of  the  Intenor  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  found  in  the  December  31.  1980, 
Federal  Register  (45  FR  86489) 
Subsequent  actions  concerning  New 
Mexico  s  program  and  program 
amendments  can  be  found  at  30  CFR 
931  12.  931  13.  931.15.  931.16.  and  931.30. 

II.  Propoeed  Amendment 

By  letter  dated  February  21.  1989. 
(Administrative  Record  No.  NM-474). 
New  Mexico  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  New  Mexico  submitted  the 
proposed  amendment  at  its  own 
initiative  New  Mexico  proposes  to 
amend  CSMC  Rule  80-l-20-41(d)(l)  that 
concerns  the  use  of  the  best  technology 
currently  available  to  minimize  impacts 
to  the  hydrologic  balance. 

III.  Public  Comment  Procedure* 

In  accordance  *vith  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the  New 
Mexico  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenler's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Albuquerque 
Field  Office  may  not  be  considered  in 
the  final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 

Subtle  hearing  should  contact  the  person 
sted  under  "rom  mimmn  MPomiA-noN 


CONTACT"  by  4:00  p.m.,  m.s  t.  on  March 
29.  1989.  The  location  and  time  of  the 
heanng  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  heanng  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  heanng  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  wntten  statements  in 
advance  of  the  heanng  will  allow 
OSMRE  officials  to  prepaid  adequate 
responses  and  appropriate  questions. 

The  public  heanng  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOU  FURTMEU 
INPORaUTK>N  COMTACT."  All  SUch 

meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  bsted  under 
"ADDRESSES."  A  wntten  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Ust  of  SubjecU  in  30  CFR  Part  831 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Raymood  L.  Lowiie 
Assistant  Director.  Western  Field  Operations. 

Date:  March  2.  1969. 
[FR  Doc.  e»-5874  Filed  3-13-80;  8:45  am] 

■OJJNQ  COOC  4S1O-0S-H 


DEPARTMENT  OF  TRANSPORTATION 
Coaat  Guard 
33  CFR  Part  117 

(CQ07-«»-49] 

Orawtxkige  Operation  Raguiatlona: 
Klaaimmaa  RIvar,  FL 

AOntcr:  Coast  Guard.  DOT. 
action:  Proposed  rule. 


summary:  At  the  request  of  the  Florida 
Department  of  Transportation,  the  Coast 
Guard  is  considering  a  revocation  of  the 
regulations  govemmg  tise  State  Road  7B, 
70  and  98  removaUe  span  bridges  on  the 
Kiasimmae  iliver  at  miles  Q.&.  19.5  and 
39.0  respectively  to  provide  that  the 
draws  need  not  open.  The  propoeal  is 
being  oude  becauae  no  requests  have 
been  made  to  opeo  the  dratv*  since  1873. 
This  actios  should  relieve  the  bridge 
owner  of  the  burden  of  respoodiqg  to  the 
existing  requirements  and  having  a 
person  available  to  open  the  draws, 
while  still  providing  for  the  reasonable 
needs  of  navigation. 

DATE:  Comments  must  be  received  on  or 
before  April  2&  108a 

ADORESSCS:  Comments  should  be 
mailed  to  Commander  (oan),  Seventh 
Coast  Guard  District,  Brickell  Plaza 
Federal  Building.  900  SE.  1st  Avenue. 
Miami.  FUuida  33131-30Sa  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  on 
the  4th  Floor  of  the  BrickeU  Plaza 
Federal  Building.  909  SE.  1st  Ave. 
Miami.  Florida.  Normal  office  hours  are 
between  7:30  ajo.  and  4  pjn.,  Monday 
through  Friday,  except  holidays. 
Comments  also  may  be  hand-delivered 
to  this  address. 


RM  niRTMBI  aiMMMTIOH  OOMTACR 

Mr.  Walt  Paskowsky  (305)  536^103. 

Interested  persons  are  invited  to 
participate  in  this  rslemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  shoold  include  their  names 
and  addreases.  identify  the  bridge,  and 
give  raasoos  for  concurrence  with  or  any 
recommended  change  in  the  proposaL 
Persons  desiring  admowkdgement  that 
their  comments  have  been  received 
should  endose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander.  Seventh  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposaL 
The  proposed  regolationa  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Walt  Pa&kowsky,  Bridge  Administration 
Specialist  pro)ect  officer,  and 
Lieutenant  Commander  S.T.  Fuger,  ]r.. 
project  attorney. 

Discussion  of  Proposed  Regulations 

There  are  3  removable  span  highway 
bridges  over  the  Kissimmee  River  in 
Okeechobee  and  Highlands  County.  The 


existing  rule  requires  the  bridga  at  Fort 
Bassinger.  aiile  30  to  be  opened  iqioo  06 
hours  advance  notioe.  wliile  the  bridges 
at  Okeechobee  at  oule  0.5  and  19.5 
require  a  72  honr  advance  notification. 
These  ndes  were  enacted  in  the  1950's 
to  allow  for  access  by  dredging 
eqo^Mnent  when  the  Kissimmee  River 
was  an  active  federal  navigation  project 
Records  do  not  reveal  any  reason  for  the 
difference  in  the  notification 
requirements.  The  river  is  no  longer  an 
active  federal  navigation  projetrt,  and 
none  of  the  bridges  have  opened  in  the 
last  15  years  due  to  lack  of  demand. 
Should  trafGc  on  the  waterway  change 
in  the  future,  the  ENstrict  Commander 
may  consider  reinstituting  specific 
opening  requirements. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  tiie 
Department  of  Transportation  re^ilatory 
policies  and  (Hticedures  (44  FR  11034; 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  of  the  ladu  of 
demand  for  openings.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

list  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  fmvgoing.  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  foUowrs: 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  400:  49  CFR  1.46;  33 
CFR1.05-lig). 

S  117.295  [Amended] 

2.  Section  117.295  is  amended  by 
removing  paragraphs  (a)  and  (c]  and 
redesignating  paragraph  (b)  to  (a). 

Dated:  Viarch  L  19ea 
Martin  H.  DanieU, 

Rear  Admiral  U.S.  Coast  Guard  Coaiwander. 
Seventh  Coast  Guard  District 

[FR  Doc.  89-5735  Filed  3-13-89:  8:45  am) 

SaUNO  COOC  4S10-14-M 


POSTAL  SERVICE 

39CFRPart111 


Acceptano9  0f 
incomct  Dal*  In  llM 


Matar  or  Maiar'a 


agency:  Postal  Service. 
ACTION:  Proposed  rule. 


SUMMAinr:  This  proposal  would  change 
existing  procednres  concerning  the 
acceptance  of  maihngs  bearing  an 
incorrect  date  in  the  meter  or  mailers 
precancel  postmarit.  At  present,  certain 
postal  regulations  imply  that  mailings 
with  an  incorrect  meter  or  precancel 
postmark  date  may  be  accepted  only 
once,  and  that  no  additional  incorrectly- 
dated  mailings  are  to  be  accepted  Other 
more  general  postal  regulations  purport 
to  give  the  entry  post  office  discretion  to 
accept  repeated  maihngs  of  incorrectly- 
dated  material.  This  proposal  would 
provide,  in  general,  that  the  first  time 
incorrectiy-dated  maihngs  are  fotmd  ai 
the  accepting  post  office  the  mailer 
would  be  notified,  a  record  of  the 
irregularity  would  be  kept,  but  the 
mailing  may  be  accepted.  Any  farther 
incorrectly -da  ted  mailings  would  be 
refused  and  the  mailer  would  have  to 
correct  the  error  before  they  could  be 
accepted. 

Since  the  dated  postmark  is  used  both 
by  the  Postal  Service  and  its  customers 
to  measure  the  length  of  time  taken  by 
the  Postal  Service  to  deliver  a  piece  of 
mail,  allowing  customers  to  use  an 
incorrect  postmark  date  on  their 
metered  or  precanceled  mail  leads  to  a 
distorted  picture  of  postal  performance 
This  proposal  would,  for  the  most  part, 
remove  incorrectly-dated  meter  or 
precanceled  mail  from  the  mailslream 
and  thus  make  possible  a  more  accurate 
representation  of  postal  performance 

In  addition,  the  date  of  mailing,  as 
evidenced  by  a  correct  postmark  dale,  is 
often  used  to  determine  whether  a 
mailer  has  filed  a  legal  paper  Oi 
document,  such  as  an  incoire  tax  return, 
within  the  statutor>  ptnod  A  correct 
postmark  date  is  also  ver>  important  in 
other  areas,  such  as  in  determining 
priority  and  eligibility  in  bidding  on 
contracts,  and  in  making  pajTnents 
within  contractual  deadlines. 

DATES:  Comments  must  be  received  on 
or  before  April  14, 1989. 

ADDRESS:  Address  all  comments  to  the 
DirectOT.  Office  of  Classification  and 
Rates  Administration.  U.S  Postal 
Service.  475  LEnfant  Plaza  West  SW _ 
Washingtoa  DC  20280-53ea  Copies  of 
all  written  comments  will  be  available 
for  inspection  between  9  ajn.  and  4  p.m.. 
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Monday  through  Friday.  In  Room  6430. 
at  the  above  addreoa. 


ITWM  OOMTACn 
Leo  F.  Raymond.  (202)  28»-519e. 
■UPPUMDfTAJrr  wroi— A-noM.  Bxlatlng 
poatal  regulatlona  for  Ftnt-Qast  Mail 
(other  than  that  entered  at  the  full 
■Ingle-piece  rate)  tpedfy  that  under 
limited  drcumitancea,  mailing*  may  be 
accepted  with  an  Incorrvct  date  in  the 
meter  or  mailer'*  precancel  po«tmark. 
By  Implication,  those  regulation* 
prohibit  acceptance  of  (uch  mailing* 
thereafter.  (See  aection  374.2Z  Dome*tic 
Mail  Manual ) 

At  the  *ame  time,  other  regulation*, 
which  address  metered  maihngs  in 
general,  do  not  impose  such  a  specific 
limitation.  Rather,  they  direct 
postmasters  to  examine  metered 
mailings  for  proper  preparation,  advise 
mailers  of  errors.  Including  incorrect 
dates  in  the  meter  postmark,  accept  the 
mailing,  and  postmark  the  mail  to  show 
the  proper  date.  After  "repeated 
irregularities  "  in  the  date  on  metered 
mailpieces,  postmasters  are  told  they 
"may  refuse  to  accept"  such  mailings, 
but  the  direction  la  neither  specific  nor 
mandatory  in  describing  what  action*  to 
take.  (See  (ection*  144.53  and  144.54. 
Dome*tic  Mail  Manual.) 

Mailers  authorized  to  use  a  postage 
meter  or  precancel  postmark  must 
comply  with  the  regulation*  for  their 
use.  Thi*  includes  imprinting  the  correct 
date  of  mailing.  Recipients  of  mail 
regularly  base  their  opinions  of  both  the 
tender  and  the  Postal  Service  on  what  is 
represented  by  the  date  in  the  postmark. 
The  acceptance  of  metered  or 
precanceled  mailpieces  with  incorrect 
dates  removes  any  incentive  for  mailers 
to  correct  faulty  dating  practices  which 
mislead  the  public  regarding  the  actual 
date  of  mailing  and  the  timeliness  of 
delivery  Service  measurements,  both 
Internally  by  postal  personnel  and 
externally  by  private  interests,  often 
rely  on  the  postmark  as  the  indicator  of 
Iwth  when  the  mallpiece  entered  postal 
custody  and  when  the  clock  began  to 
run  on  meeting  established  service 
standards  Clearly,  an  erroneous  date  in 
the  [KJStmark  skews  service 
measurement  and  Impedes  s  clear 
perception  of  postal  performance  An 
erroneous  postmark  date  may  also  lead 
to  other  adverse  slatufory  or  contractual 
consequences,  as  spelled  out  In  greater 
detail  In  the  summary 

In  order  to  limit  the  circumstances  In 
which  incorrectly  dated  metered  or 
mailer  s  pre<:ancel  postmark  pieces  will 
he  accepted,  and  do  so  uniformly  for  all 
•  uch  mall,  the  Pt)stal  Service  proposes 
revisions  to  sections  144  53.  144  54  and 
374  22,  Domestic  Mail  Manual  The  Post 


Service  i*  aloo  amending  144.471  to 
cross-reference  the  propoaed  new 
procedure  tn  144.M  and  374.22.  and  to 
remove  on  erroneous  Inference  that 
poetage  on  ■econd-clasa  mail  may  be 
paid  by  postage  meter.  See  402.  Also,  a 
new  144.47S  1*  added,  which  pick*  up 
the  la*t  *entence  of  existing  144.471,  and 
*pecifiea  where  the  tJX}  meter 
impression  must  be  placed. 

Although  exempt  rrom  the  notice  and 
comment  provision*  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553  (b).  (c)  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a).  the 
Postal  Service  Invites  public  comments 
on  the  following  proposed  amendments 
to  the  Domestic  Mail  Manual  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  Part 
111. 

List  of  Subiects  in  St  CFR  Port  111 

Postal  Service. 

PART  111— (AMENOEOJ 

1.  The  authority  citation  for  Part  111 
continues  to  read  as  follows: 

Authority:  5  U  S.C.  5&2(s);  38  U.S.C  101. 
401.  403.  401  3001-3011.  3201-321B,  34O3-340S, 
36Z1.  5001. 

2.  In  Part  144,  section*  144.471, 
144.534.  144.541.  144.542  and  144.543  are 
revised,  and  section  144.478  is  added. 

PART  140— POSTAGE 


PART  144— POSTAGE  METERS  AND 
METER  STAMPS 


144.4     Meter  Stamps 


144  47     Date  of  Mailing 

144.471     The  date  shown  In  a  meter 
postmark  must  be  the  actual  date  of 
deposit,  except  when  the  mallpiece  is 
deposited  sfter  the  last  scheduled 
collection  of  the  day,  or  as  provided  by 
144.54  or  374  22.  When  deposit  is  made 
after  the  last  scheduled  collection  of  the 
day.  mailers  are  encouraged  but  not 
required  to  use  the  date  of  the  next 
scheduled  collection. 
•         •         •         •         • 

144  476     A  "00"  postage  meter 
Impression  used  to  correct  the  date  of 
metered  mail  must  be  placed  on  the 
nonaddress  side  of  envelopes  in  the 
upper  nght  hand  comer,  or  adjacent  to 
the  postage  meter  stamp  on  flats  or 
part;els  The  date  of  the  "00"  Impression 
must  be  the  actual  date  of  deposit. 

144.5     Mailings 


144.53    Handling 

•        •        •        •        • 

144.534    Examination,  a.  Presorted 
Mail.  Examine  metered  mail  that  is  paid 
at  a  bulk  or  presorted  rate  according  to 
the  procedures  in  Handbook  DM-102, 
Bulk  Mail  Acceptance.  Whether 
detected  during  acceptance  or  after 
clearance  for  distribution,  handle 
metered  bulk  or  presort  rate  mail 
bearing  an  incorrect  date  in  the 
postmark  as  provided  by  144.64  or 
374.22,  a*  appUcable. 

b.  Nonpresorted  Mail.  Examine 
nonpresorted  metered  mail  to  determine 
that  it  1*  properiy  prepared  and  bears  a 
correct  date  in  the  meter  postmark.  This 
examination  may  be  made  by  a 
selective  check  of  pieces  either  awaiting 
or  during  distribution.  Handle 
nonpresorted  metered  mail  that  is 
improperly  prepared  or  does  not  bear  a 
correct  date  in  the  meter  postmark  a* 
provided  by  144.54. 

144.54.    Mailing  Irregularities 

144.541  Presorted  Mail  with  Presort 
Errors.  Handle  as  directed  by  Handbook 
DM-102.  Bulk  Mail  Acceptance,  and 
374.22.  as  applicable. 

144.542  Incorrectiy  Dated  Presorted 
Mail  without  Presort  Error*,  a.  Firat 
Occurrence.  On  the  first  occurrence,  the 
]>o8tma*ter  of  the  Ucensing  office  will 
use  Form  3749.  Irregularitiea  in  the 
Preparation  of  Mail  Matter,  to  provide 
notice  to  the  mailer  whose  metered 
mailing  bears  an  incorrect  date  in  the 
meter  postmark.  The  postmaster  may 
then  accept  the  mailing  (if  other 
preparation  requirement*  are  met),  but  a 
permanent  record  of  the  irregularity 
mu*t  be  maintained.  The  postmaster 
must  postmark  the  mailpieces  to  apply 
the  correct  mailing  date. 

b.  Subsequent  Occurrences.  If  future 
mailings  are  improperly  prepared  or 
bear  an  incorrect  date  In  the  meter 
postmark  (except  as  provided  by  374.22). 
the  mailing  must  not  be  accepted.  The 
mailer  must  either  reenvelope  the 
mallpiece*  or  apply  a  ".00"  meter 
Impression  with  the  correct  date  before 
resubmitting  the  mail. 

144.543  Nonpresorted  Mail.  a.  First 
Occurrence.  On  the  first  occurrence,  the 
postmaster  of  the  licensing  office  will 
use  Form  3749.  Irregularities  in  the 
Preparation  of  Mail  Matter,  to  provide 
notice  to  the  mailer  whose  metered 
mailing  is  improperly  prepared  or  bears 
an  incorrect  date  In  the  meter  postmark. 
The  postmaster  may  then  accept  the 
mailing  if  other  preparation 
requirements  are  met.  but  a  permanent 
record  of  the  irregularity  must  be 


maintained.  Cancel  the  incorrectiy- 
ddted  pieces  to  show  the  correct  date. 

b.  Subsequent  Occurrences.  If  future 
mailings  are  improperly  prepared  or 
bear  an  incorrect  date  in  the  meter 
postmark  (except  as  provided  by  374.22), 
the  mailing  must  not  be  accepted.  The 
mniler  must  either  reenvelope  the 
mailpieces  or  apply  a  "00"  meter 
impression  with  the  correct  date  before 
resubmitting  the  mail. 

3  In  Pari  374,  section*  374.221,  374.222 
and  374.223  are  revised. 


PART  370— MAILING 


PART  373— PRESORT  VERIFICATION 


374.2  When  a  Carrier  Route  nrst-Claas, 
Presorted  First-Class,  Nonpresorted  ZIP 
-I-  4,  ZIP  -I-  4  Presort,  or  ZIP  ^  4 
Barcoded  Rate  Mailing  is  Disqualified 


374.22    Correction  of  Date*  on 
Resubmitted  Metered  and  Mailer's 
Precancel  Postmark  Mailpieces. 

374.221  General.  If  a  mailer  elects  to 
correct  the  presort  or  preparation 
problems  m  a  mailing  which  had 
resulted  in  its  disqualification  when 
originally  presented  for  acceptance,  but 
is  unable  to  resubmit  that  mailing  on  the 
same  day.  the  date  shown  in  the  meter 
or  mailer's  precancel  postmark  must  be 
corrected  by  reenveloping  or  applying  a 
".00"  meter  impression  which  includes 
the  correct  date  of  mailing. 

374.222  Limited  Exception  to 
Correction  of  Date  of  Mailing.  Subject  to 
the  following  conditions,  the  postmaster 
of  the  office  of  mailing!  may  waive  the 
requirements  of  374.221  on  a  one-time- 
only  basis. 

a.  The  presorted  mailing  with  an 
incorrect  date  in  the  meter  or  mailer's 
precancel  postmark  is  resubmitted  on 
the  day  immediately  following  its  initial 
presentation  and  disqualification;  and 

b.  The  mailing  meets  all  other 
applicable  requirements;  and 

c.  (1)  The  initial  presort  or  other 
preparation  deficiencies  resulted  from 
mailing  equipment  problems  beyond  tiie 
mailer's  control;  or 

(2)  It  represents  the  customer's  first 
maihng  at  the  carrier  route  First-Class. 
Presorted  First-Ciass.  nonpresorted  ZIP 
-i-  4.  ZIP  -♦-  4  PrestRl  or  ZIP  +  4 
Barcoded  rate,  and  the  ixn|ffoper  presort 
or  preparation  reeuhed  from 
misinformation  or  misunderstanding  of 
the  applicable  presort  at  preparation 
requirements. 

Not«  Nonpiwertad  mailk^s.  Mi-n(« 
maihngs.  and  tiissatmi  aialliap  aot  bateg 


resubmitted  after  correction  of  presort  or 
other  preparation  dehoencies.  must  be 
handled  as  provided  by  DMM  144.54  if  they 
are  improperly  prepared  or  bear  the  incorrect 
date  in  the  meter  or  mailer's  precancel 
postmark. 

374.223    Record  of  Waiver.  If  the 
postmaster  accepts  the  mailing  under 
the  provisions  of  374.222.  a  permanent 
record  of  the  waiver  must  be 
maintained.  Future  mailings  submitted 
with  an  incorrect  date  in  the  meter  or 
mailer's  precancel  postmark  cannot  be 
accepted  unless  the  mailer  corrects  the 
date  by  reenveloping  or  applying  a  ".00" 
meter  impression  which  includes  the 
correct  date  of  mailing. 

An  appropriate  amendment  to  39  CFR 
111.3  will  be  published  if  the  proposal  is 
adopted. 
Fred  E^Kleston, 

Assistant  General  Counsel,  Legislative 
Division. 

[PR  Doc  89-5826  Filed  3-13-89:  8:43  pro) 
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ENVIRONMENTAL  PfK>TECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3535-6] 

Approval  and  Promulgation  of 
In^ilamMitation  Plans;  HHnois 

AGENCY:  U.&  Environmental  Protection 
Agency  (USEPA). 

ACnON:  Proposed  rulemaking. 

SUMMARY:  USEPA  announces  proposed 
disapproval  of  several  revisions  to  the 
Illinois  State  Implementation  Plan  (SIP) 
for  Ozone.  These  proposed  SIP  revisions 
would,  if  approved,  provide  extended 
compliance  schedules  for  Getty 
Synthetic  Fuels  Incorporated  (Getty).  All 
Steel  Incorporation  (All  Steel),  St. 
Charles  Manufacturing  (St  Charles). 
National  Can  Corporation  Clearing 
facility  (National  Can),  American  Can 
Englewood  facility  (American  Can),  and 
United  States  Can  Company  (U.S.  Can). 
Getty,  National  Can.  American  Can,  and 
U.S.  Can  are  located  in  Cook  County, 
Illinois.  All  Steel,  and  St.  Charles  are 
located  in  Kane  County.  These  Counties 
are  part  of  the  Chicago  ozone 
demonstration  area.  USEPA  is  today 
proposing  to  disapprove  these  revisions 
because  the  requested  compliance  date 
extension  is  inconsistent  writh  relevant 
portions  of  the  Clear  Air  Act  and 
USEPA  policy. 

date:  Comments  on  diis  revision  and  on 
the  proposed  LfSEPA  action  must  be 
recei-red  by  April  13, 1988. 


ADDRESSES:  Copies  of  the  SIP  revision 
are  availabie  at  the  following  addresses 
for  review:  (It  is  recommeriJed  that  you 
telephone  Uylaine  E  McMdhan,  at  (312) 
886-6031,  before  visiting  the  Region  V 
office) 

US  Environmental  Protection  Agency. 

Region  V.  Air  and  Radiation  Branch 

(5AR-26),  230  South  Dearborn  Sti^et. 

Chicajjo.  niinois  60604. 
Illinois  Environmental  Protection 

Agency.  Division  of  Air  PoliuUon 

Conti-ol,  2200  Churchill  Road. 

Springfield.  Illinois  62706. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 

Gary  Gulezian.  Chief.  Regulatory 

Analysis  Section.  Air  and  Radiation 

Branch  (5AR-26). 
U.S.  Environmental  Protection  Agency, 

Region  V,  230  South  Dearborn  Street, 

Chicago.  Illinois  60604 

FOR  FURTHER  INFORMATION  CONTACT: 

Uylaine  E.  McMahan.  Air  and  ILidiation 
Branch  (5AR-26J.  U.S.  Environmental 
Protection  Agency.  Region  V.  Chicago. 
Illinois  60604.  ( 312)  886-6031 . 

SUPPLEMENTARY  MFORMATMMC 

Getty 

On  March  14, 1983.  the  liiinois 
Elnvironmental  Protection  Agency 
(lEPA)  submitlKl  a  proposed  revision  to 
its  Ozone  SIP  for  Getty  s  methane 
recovery  unit  at  the  C.I.D  landfill  in 
Calumet  City  which  is  located  in  the 
Chicago  ozone  demonstration  area  This 
proposed  revision  is  ir  the  form  of  a 
February  10.  l'>83.  Opinion  and  Order  of 
the  Illinois  Poliulion  Control  Board 
(IPCB]  81-171.  It  grants  a  variance  from 
the  existing  SIP  requirements  until 
October  1. 1983.  and  provides  a  legally 
enforceable  compliance  schedLle  Under 
the  existing  federally  approved  SIP.  this 
methane  recover}'  unit  is  subject  to  the 
control  requirements  contained  in  Rule 
205  of  Chapter  2  (Air  Pollution!  of  the 
IPCB  Rules  and  Regulations.' 
Compliance  with  IPCB  Rule  205|fl  was 
required  by  December  31, 1973  for 
existing  sources  and.  therefore, 
compliance  was  required  by  Getty  upon 
its  start-up  in  1981. 

All  Steel 

On  March  17, 1983.  lEPA  submitted  a 
proposed  revision  to  its  Ozone  SIP  for 


■  The  Sute  bmi  aubaeiiMeBtly  recooified  lU 
environmeDUl  reguiationi  into  thr  Ulinoit 
AdminictrabTe  Codt  (lAQ  Hamvrr  h^oraat  the 
LAC  rule*  wa*  acrar  Iwwpwfd  nto  tht  SIP 
USEPA  ii  nilemakiflg  an  Ifanae  wiancai  ••  (koafli 
they  were  twaed  oo  the  imdertyuig  ( i.t~  hmion 
racodificaUoa)  VCX  reguiationi  whicfa  are  a  pan  ol 
tiwSIP 
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ffverHl  coating  lines  (lCXJl-1006  and 
l(X)H)  located  in  All  Steel  •  Kane  County. 
niinois  facility,  which  is  in  the  Chlcaf^o 
ozone  demonstration  area  This 
proposed  revision  is  in  the  form  of  a 
(•  fhmary  10.  19tt).  Opinion  and  Order  of 
the  [K:B.  Number  ft2-l  10  It  grunts  a 
variance  fnim  the  existinjj  SIP 
requirements  until  December  31,  1»83, 
and  provides  a  leRally  enforceable 
compliance  schedule 

LInder  the  existing  federally  approved 
SIP,  each  surface  coating  line  is  subject 
to  the  emission  control  requirements 
contained  in  Rule  205.  IPCB  205(nl(l|(G) 
limits  volatile  organic  compounds 
(VOC)  emission  to  3  0  pounds  of  VOC 
per  gallon  of  coating,  excluding  water 
Rule  205(1)  stipulates  that  final 
compliance  with  Rule  205(n)(1|(C|  is 
required  by  D«cemb«r  31. 196Z 

St.  Charim 

On  August  15,  1963,  lEPA  submitted  a 
proposed  revision  to  its  ozone  SIP  for  St. 
Charles  three  spray  paint  booths  and 
two  bake  ovens  which  are  located  in  the 
Chicago  ozone  demonstration  ar««.  This 
proposed  revision  is  in  the  form  of  a 
June  la,  1983,  Opinion  and  Order  of  the 
IK":B.  Numb«r  82-158.  It  grants  ■ 
variance  from  the  existing  SIP 
requirement  until  October  31,  1963 

Under  the  existing  federally  approved 
SIP.  each  metal  coating  operation  at  St. 
Charles  Is  subject  to  the  emission 
control  requirements  contained  in  Rule 
205  IPCB  Rule  205(n)(l)(G)  limits  VOC 
emissions  from  metal  furniture  coating 
operations  to  3  0  pounds  p>er  gallon  of 
coaling  (excluding  water).  Rule  205(j) 
stipulates  that  final  compliance  is 
required  by  December  31.  1982. 

Getty.  All  Stacl.  uod  Si.  Charle*  History 

In  a  March  2(X  1984,  Fadsral  Registsr 
notice  (49  FR  102r7),  UStlPA  proposed  to 
disapprove  the  Getty,  All  Steel,  and  St. 
Charles  proposed  SIP  revisions  because 
the  Illinois  ozone  SIP  lacked  an 
approvable  attainment  demonstration 
for  the  Chicago  nonattainment  area.  The 
attainment  demonstration  contained  in 
the  Stale's  1962  ozone  SIP  was  initially 
proposed  for  disapproval  in  the 
February  3,  1963,  FMloral  RagUtar  notice 
(48  FR  5110)  Subsequently,  on  August 
15.  1984  (49  FR  5110),  USEPA  proposed 
to  approve  the  State  s  revised  1982  SIP 
attainment  demonstration  and  on  |uly 
14.  1987  (52  FR  28404)  proposed  to 
disapprove  it  again 

In  an  October  10.  1984.  Fadaral 
Ragtatar  notice  (49  FR  39898),  All  Steel 
was  repropoaed  for  approval  In  a 
September  17.  1964.  Fadaral  Raglatar 
notice  (40  FR  38406).  Getty  was 
repropoaed  for  approval;  and  In  ■ 
September  17,  1984.  Fadaral  Ragiatar 


notice  (49  FR  36407),  St.  Charles  was 
reproposed  for  approval,  During  these 
30-day  public  comment  periods,  USEPA 
received  no  comments.  USEPA  is  today 
withdrawing  the  October  10. 1964,  and 
the  two  September  17,  1964,  proposals 
as  they  apply  to  the  All-Steel.  Getty,  and 
St  Charles  facilities  and  is  reproposing 
to  disapprove  these  SIP  revisions  as 
discussed  in  the  Compliance  Date  Policy 
section  of  this  notice. 

National  Can 

On  November  21.  1963.  the  EPA 
submitted  a  proposed  revision  to  its 
ozone  SIP  for  National  Can  located  in 
the  Chicago  ozone  demonstration  area. 
This  proposed  revision  is  in  the  form  of 
an  April  1.  1962.  Opinion  and  Order  of 
the  IPCB.  Number  PCB  81-192.  It  grants 
a  variance  from  the  existing  SIP 
requirements  until  December  31. 1963. 
and  provides  a  legally  enforceable 
compliance  schedule. 

Under  the  existing  federally  approved 
SIP,  each  can  coating  operation  at 
National  Can  is  subject  to  the  emission 
control  requirements  contained  In  IPCB 
Rule205(n)(l)(B).  IPCB  Rule  205(n)(l)(B) 
requires  final  compliance  with 
established  specific  emission  limitations 
for  each  of  the  can  coating  operations  by 
November  31,  1982. 

National  Can  History 

In  a  July  5.  1964,  Fadaral  Ragiatar 

notice  (49  FR  27583).  USEPA  proposed  to 
approve  the  National  Can  proposed  SIP 
revision.  During  the  30-day  public 
comment  period.  USEPA  received  no 
comments.  USEPA  is  today  withdrawing 
the  July  5.  1984,  proposal  as  it  applies  to 
the  National  Can  Clearing  facility  and  is 
reproposing  to  disapprove  this  SIP 
revision  as  discussed  in  the  pohcy 
section  below 

American  Can 

On  November  21, 1983.  the  lEPA 
submitted  a  proposed  revision  to  its 
ozone  SIP  for  American  Can's 
FjTglewood  facility  located  in  Chicago. 
Cook  County,  Illinois.  This  proposed 
revision  is  in  the  form  of  a  December  4. 
1980, 

Opinion  and  Order  of  the  IPCB. 
Number  PCB  80-189.  It  grants  a  variance 
from  the  existing  SIP  requirements  until 
December  31,  1984.  and  provides  a 
legally  enforceable  compliance 
schedule 

Under  the  existing  federally  approved 
SIP.  each  can  coating  operation  at 
American  Can  Company  Is  subject  to 
the  emission  control  requirements 
contained  in  IPCB  Rule  205(n)(l)(B). 
IPCB  Rule  205<n)(1)(B)  requires 
compliance  with  established  specific 
emission  limitations  for  each  of  the  can 


coating  operations.  Final  compliance  is 
required  by  December  31,  1982. 

American  Can  History 

In  a  June  15,  1984.  Federal  Register 
notice  (49  FR  10277).  USEPA  proposed  to 
approve  American  Can  s  proposed  SIP 
revision.  In  this  Federal  Renter  notice 
USEPA  stated  that  'USEPA  will  not 
fake  final  action  on  this  SIP  revision 
until  final  rulemaking  is  completed  on 
the  ozone  SIP  for  the  Chicago  area." 
During  the  30-day  public  comment 
j)€riod.  USEPA  received  no  comments. 
USEPA  is  today  withdrawing  the  )une 
15. 1964.  proposal  as  it  applies  to  the 
American  Can  Englewood  faclhty  and  Is 
reproposing  to  disapprove  this  SIP 
revision  as  discussed  in  the  policy 
below. 

U.S.Can 

On  January  24. 1985.  the  lEPA 
submitted  a  proposed  revision  to  its 
ozone  SIP  for  U.S.  Can  s  manufacturing 
facility  located  In  Elgin.  Illinois.  This  SIP 
revision  is  in  the  form  of  a  September 
20.  1964.  Opinion  and  Order  of  the  IPCB, 
PCB  84-23.  It  grants  US.  Can  a  variance 
from  the  existing  SIP  requirements  from 
December  31. 198Z  until  December  31. 
1985.  and  provides  a  legally  enforceable 
compliance  program. 

Under  the  existing  federally  approved 
SIP.  each  of  US.  Can's  interior  and 
exterior  sheet  coating  operations  and 
over  varnish  operations  is  subject  to  the 
2.8  pounds  of  VOC  per  gallon  emission 
limitation  contained  m  IPCB  Rule 
205(n)(l)(B){i)  and  (ii).  Fmal  compliance 
with  this  emission  limitation  is  required 
by  December  31. 1982. 

The  SIP  revision  for  US.  Can  would 
allow  additional  time  for  the  source  to 
reformulate  its  coatings  used  in 
manufacturing  cans  for  the  general  can 
market.  USEPA  Is  proposing  to 
disapprove  this  revision  as  discussed 
below. 

Complianca  Date  Extension  Policy 

USEPA  may  approve  compUance  date 
extensions  If  the  State  demonstrates 
that  the  compliance  date  meets  the 
requirements  of  USEPA's  policy  on  such 
extensions. 

Under  this  policy  any  extension  which 
goes  beyond  3  years  past  adoption  of 
the  applicable  rule  should  be  closely 
scrutinized  for  expeditiousness.  This 
should  Include  an  examination  of  the 
compliance  statiis  of  other  sources 
nationally  In  the  same  VOC  category. 

On  March  10, 1962.  USEPA  issued 
guidance  on  extensions  for  can-coating 
operations.  USEPA.  thus,  has  provided 
the  national  survey  for  can-coating 
variances.  Based  on  lnd<'stry 


experience.  USEPA  concluded  that 
expeditiousness  may  be  longer  than 
three  years  for  can  coating  operations. 
Expeditiousness  is  based  upon  the 
following  guidance  in  the  March  la 
1982.  Federal  Register  notice  (47  FR 
10293).  The  policy  states  that  USEPA 
will  approve  compliance  date 
extensions  for  control  of  VOC  emissions 
from  can-codting  operations  in  those 
cases  v\hcrp  the  extension  will  facilitate 
thp  exp{'d;"ious  conversion  to  low 
solvent  tf  chnology.  Those  extensions 
may  be  pranted  for  a  penod  up  to 
Decembrr  31, 1985,  whore  an 
expeditious,  legally  enforceable 
compliance  program  has  been 
developtfd.  The  above  can-coating 
extpnsior.s  meet  this  requirement. 

However,  in  aiditicn,  an  approvable 
compliance  date  extension  must  be 
consistent  with  the  reasonable  further 
progress  [RFP]  requirements  of  the 
Clean  Air  Act  and  must  not  prevent  the 
area  from  attaining  the  ozone  national 
ambient  air  qualify  standard  (NAAQS) 
by  the  area's  attainment  date.  Illinois 
does  not  have  an  approved  1982  ozone 
plan  for  the  Chicago  attainment 
demonstrstion  area.  *  Without  an 
approvable  demonstration  USEPA 
cannot  determine  whether  the  individual 
compliance  date  extensions  being 
proposed  today  will  interfere  with 
timely  attainment  and  maintenance  of 
the  ozone  standard,  or  with  RFP.  USEPA 
is.  therefore,  proposing  to  disapprove 
the  above  revisions.  A  more  detailed 
discussion  of  the  rationale  for  proposing 
disapproval  of  the  State  submission  and 
of  the  Clean  Air  Act  and  USEPA  policy 
related  to  compliance  date  extensions 
appears  in  Appendix  A  of  USEPA's 
proposed  rulemaking  of  November  8, 
1988.  at  53  FR  45103. 

Summary 

USEPA  is  reproposing  to  disapprove 
Getty.  All  Steel,  St.  Charles,  National 
Can.  Amencan  Can.  and  proposing  to 
disapprove  U.S.  Can  because  (1)  the 
Stale  has  failed  to  demonstrate  that  this 
revision  will  not  interfere  with 
attainment  and  maintenance  of  the 
ozone  standard  and.  where  relevant. 
RFP  towards  timely  attainment  with 


•  In  fact  on  Inly  15. 1987  (52  PR  284.24),  USEPA 
reprapoMd  to  duaporove  lUiaoii  19SZ  osoae  SIP  for 
the  Chicago  ■iiairaneot  demonstrauoD  area 
because,  aiier  aiia.  of  the  awJuple  and  sifBuficant 
continuing  viola tuint  of  the  ozone  NAAQS 
monitored  there  On  Octotjer  17, 1908  [i9  PR  4M15). 
USEPA  gave  finai  diaapprtrval  of  tli«  Chica^ 
portion  of  the  SIP.  II  afaould  alao  be  noted  that  oo 
May  2&  lasS  USEPA  ooufied  ttte  Governor  of 
Illmoia  thai  the  SIP  for  Chicago  area  U  (ubstantially 
Inadequate  to  artain  and  maintain  the  ozone 
■tandard  in  the  CkM^a^o-Cary-Lake  Coaotjr 
ConaolMlatad  Metropolitan  StaUatical  Araa  fCMSA}. 
and  called  for  a  reviaioo  of  the  plan. 


these  revisions,  and,  therefore,  the 
proposed  revisions  do  not  meet  the 
requiremenU  in  the  Clean  Air  Act  and 
USEPA's  policy  on  compliance  date 
extensions  and  (2)  these  sources  are  all 
located  in  an  area  which  lacks  an 
approved  ozone  attainment 
demonstration. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
riilt'Fnfaking.  Public  comments  received 
on  o.r  before  Apnl  13.  1383  will  be 
coii.sidered  in  USEPA's  final  rult'-moking. 
Ail  cumments  will  be  aviilcLie  for 
inspection  dunng  normal  business  hours 
at  the  Region  V  office  li«ted  at  the  front 
of  this  notice. 

Any  comrr.i  nts  that  were  received 
dun.'ig  the  March  10. 1964.  public 
comment  penod  must  be  r»isubmitted 
during  the  30-ddV  comment  period  of 
today's  notice  if  the  commentor  still 
wishes  USEI'A  to  consider  them. 
Otherwise.  USEPA  will  not  consider 
comments  from  the  March  20, 1984, 
proposed  rulemaking  in  its  final 
rulemaking. 

Under  5  U.S.C.  605(b),  1  certify  that 
this  SIP  disapprovals  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  only  applies  to  six  sources; 
Getty,  All  Steel.  St.  Charles,  National 
Can.  American  Can  and  U.S.  Can. 

List  of  Sub}ects  in  40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide.  Hydrocarbon. 
Intergovernmental  relations,  Ozone. 

Under  Executive  Order  12291,  this 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  re\new. 

Authority:  42  U.S.C  7401-7642. 

Dated:  June  29, 1987. 
Valdas  V.  Adamkus. 
Regional  Administrator. 

Editoral  note:  Tliis  dormrent  was  received 
at  the  Office  of  the  Federal  Register  March  9, 
1989. 

[FR  Doc.  89-5869  Filed  3-13-89;  8:45  pm] 
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40  CFR  Part  52 

lFRL-3535-«;KY-0371 

Approval  and  Promulgation  of 
Implementation  Plans  Kentucky:  Stack 
Height  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule. 

SUMMAMY:  EPA  is  proposing  to  approve 
a  declaration  by  Kentucky  that  recent 


revisions  to  EPA's  stock  height 
regulations  do  not  necessitate  source- 
specitic  revisions  to  the  State 
Implementation  Plan  (SIP)  in  this  State 
The  State  was  required  to  re\iew  its  SIP 
for  consistency  within  nine  month?  of 
fmal  promulgation  of  the  stack  height 
regulations,  T^e  intended  effect  of  this 
action  is  to  formally  document  that 
Kentucky  has  satisfied  their  obligations 
under  Section  406  of  Pub.  L  95-95  to 
review  their  SIP  with  respect  to  EPA's 
revised  stack  height  regulations.  No 
emifssion  limitations  were  affected  by 
stack  height  credit  above  CEP  or  any 
other  dispersion  technique  with  the 
possible  exception  of  the  Ashland  Oil. 
Inc.  oil  refinery  in  Catlettsburg.  The 
an.ilysis  for  this  source  will  be  done  in  a 
subsequent  notice. 

D.1TER:  Comments  must  be  received  on 

0'  befo,-e  April  13,  1989, 

ADDRESSES:  Comments  may  be  mailed 

to  Beverly  T.  Hudson  of  EPA  Region  IV's 
Air  Programs  Branch.  (See  EPA  Region 
IV  address  below  )  Copies  of  the 
submission  and  EPA  s  evaluation  are 
available  for  public  mspection  dunng 
normal  business  hours  at  the  followmg 
locations: 

Air  Programs  Branch.  Region  IV, 
Environmental  Protection  Agency,  345 
Courtland  Street  \L..  Atlanta.  Georgia 
30365 
Kentucky  Department  for  National 
Resources  and  Environmental 
Protection,  18  Reilly  Road,  Frankfort 
Office  Park,  Frankfort,  Kentijcky  40801 

FOB  FURTHER  INFORMATION  CONTACT: 

Beverly  T.  Hudson,  EPA  Region  FV'  Air 
Programs  Branch,  at  the  above  listed 
address,  telephone  (404)  347-2864  or  FTS 
257-2864. 

SUPPLEMENTARY  INFORMATION:  On 

February  a  1982  (47  FR  S864),  EPA 
promulgated  final  regulations  limiting 
stack  height  credits  and  other  dispersion 
techniques  as  required  by  section  123  of 
the  Clean  Air  Acl  (Lbe  Act).  These 
regulations  were  challenged  in  the  U.S. 
Court  of  Appeals  for  the  DC  Circuit  by 
the  Sierra  Club  Legal  Defense  Fund.  Inc.. 
the  Natural  Resources  Defense  Council, 
Inc..  and  the  Commonwealth  of 
Pennsylvania  in  Sierra  Club  v.  EFA.  719 
F.  2d  436.  On  October  11. 1983.  the  court 
issued  Its  decision  ordering  ElPA  to 
reconsider  portions  of  the  stack  height 
regulations,  reversing  certam  portions 
and  upholding  other  portions. 

On  Februar>'  28. 1984,  the  elective 
power  industry  filed  a  petition  for  a  writ 
of  certiorari  with  the  U.S.  Supreme 
Court.  On  )uly  2. 1984,  the  Supreme 
Court  denied  the  petition  (104  s  CT 
3571).  and  on  July  la  1984,  the  Court  of 
Appeals  formally  issued  a  mandate 
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implementing  lU  decision  and  requiring 
EPA  to  promulgate  revialons  to  the  stack 
height  regulationa  within  aU  months 
The  promulgation  deadhne  was 
ultimately  extended  to  )ime  27,  1965. 

Revisions  to  the  stack  height 
regulations  were  proposed  on  November 
9.  19B4  (49  FK  44878).  and  finalized  on 
luiy  8,  1965  (50  FR  27802).  The  revisions 
redefine  a  number  of  specific  terms. 
including  "excessive  concentration." 
dispersion  techniques."  "nearby,"  and 
other  important  concepts,  and  modify 
some  of  the  bases  for  determining  good 
engineenng  practice  (CEP)  stack  height 

Pursuant  lo  section  406<d)(2)  of  Pub.  L 
95-«5,  all  states  were  required  to  (1) 
review  and  revise,  as  necessary,  their 
slute  implementation  plans  (SIPs)  to 
include  provisions  that  limit  stack  height 
credit  and  dispersion  techniques  in 
accordance  with  the  revised  regulations 
and  (2)  review  all  existing  emission 
limitations  to  determine  whether  any  of 
these  limitations  have  been  affected  by 
stack  height  credit  above  CEP  or  any 
other  dispersion  techniques  For  any 
limitations  so  affected,  states  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs  All  SIP 
revisions  and  revised  emission  limits 
were  to  be  submitted  to  EPA  wnthin  nine 
months  of  promulgation,  as  required  by 
statute 

Subsequently.  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
r»»views  For  the  review  of  emission 
limitations,  state  were  to  prepare 
inventories  of  stacks  greater  than  65 
meters  (m)  in  height  and  sources  with 
emissions  of  sulfur  dioxide  (Sd)  in 
excess  of  5.000  tons  per  year  These 
limits  correspond  to  the  de  minimis  CEP 
slack  height  and  the  do  minimis  SOi 
emission  exemption  from  prohibited 
diiiper«U)n  techniques.  Sources  were 
exempted  fn)m  further  review  if  they  fell 
under  the  grandfathering  clause  (in 
existence  before  December  31,  1970).  or 
if  their  actual  height  was  less  than  the 
calculated  (CEP)  stack  height.  The 
remaining  sources  were  then  to  be 
subiected  to  detailed  review  for 
conformance  with  the  revised 
regulations.  State  submissions  were  to 
contain  an  evaluation  of  each  stack  and 
source  in  the  inventory  Kentucky  has 
indicated  that  the  documentation  is 
available  for  review  at  the  State  office 
(listed  above) 

A  summary  of  the  States  findings  is 
provided  below. 

Stack  Hfligfal 

Kentucky  identified  fifty  seven  (57) 
stacks  examined  in  the  stack  height 
review  analysis  Oi  those  stacks,  forty 
three  (43)  were  greater  than  65  meters 
and  fifteen  (15)  stacks  were  less  than  65 


meters.  Twenty-two  (22)  of  the  forty- 
three  (43)  stacks  greater  than  65  meters 
were  grandfathered.  Eleven  stacks  were 
reviewed  for  CEP  formula  height.  The 
number  of  actual  stacks  which  exceed 
CEP  is  four  Two  of  these  stacks  had  to 
be  remodeled  at  CEP.  The  other  two 
stacks  were  previously  modeled  at  CEP, 
and  found  to  have  acceptable  emissions 
limits  The  modeling  techniques  used  in 
the  demonstration  supporting  this 
revision  are,  for  the  most  part,  based  on 
modeling  guidance  in  place  at  the  time 
that  the  analysis  was  performed,  i.e.,  the 
EPA  "Cuidelme  on  Air  Quality  Models" 
(1978)  Since  that  time,  revisions  to 
modeling  guidance  have  been 
promulgated  by  EPA  (51  FR  32176, 
September  9.  1986  and  53  FR  392, 
January  6.  1968).  Because  the  modeling 
analysis  was  under  way  prior  to 
publication  of  the  revised  guidance,  EPA 
accepts  the  analysis.  The  Ashland  Oil 
Inc..  oil  refinery  in  Catlettsburg  has  eight 
stacks  which  have  not  been  completely 
evaluated.  The  analysis  for  this  source 
will  be  dealt  with  in  a  subsequent 
notice 

Diaperaioo  Techniqua* 

Six  (6)  sources  were  reviewed  for 
other  prohibited  dispersion  techniques. 
No  sources  were  found  that  used  a 
prohibited  dispersion  technique. 

On  lanuary  22.  1968.  the  U.S.  Court  of 
appeals  for  the  District  of  Columbia 
issued  Its  decision  in  NRDC  v  Thomas. 
838  F  2d  1224  (DC  Dir  1968).  regarding 
the  Environmental  Protection  Agency's 
(FJ'A  s)  stack  height  regulations  (50  FR 
27892.  luly  8,  1985);  the  court  upheld 
most  of  the  rules,  but  certain  provisiona 
were  remanded  to  the  EPA  for  further 
consideration.  Accordingly,  EP\  is  not 
acting  on  two  other  Kentucky  sources 
(identified  in  the  TSD)  because  they 
currently  receive  credit  under  one  of  the 
remanded  provisions.  Kentucky  and 
EPA  will  review  these  sources  for 
compliance  with  any  revised 
requirements  when  EPA  completes 
rulemaking  to  respond  to  the  NRDC 
remand. 

The  modeling  review  presents  the 
results  of  Cood  Engineering  Practice 
(CEP)  Modeling  for  the  determination  of 
sulfur  dioxide  and  total  suspended 
particulate  emissions  from  East 
Kentucky  Power  Cooperative  (EKPC) 
Spurlock  Units  1  and  2.  Spurlock  Units  1 
and  2  were  the  sources  that  had  to  be 
modelled.  This  air  quality  impact 
assessment  study  was  prepared  using 
CFJ'  stack  heights  for  UniU  1  and  2. 

The  results  of  this  review  indicate  the 
modeled  (ISCSTl  Sd  and  TSP 
emissions  from  Spurlock  Units  1  and  2 
at  CEP  stack  heights  comply  with  the 
NAAQS.  This  is  based  upon  modeling 


the  seven  major  sources  within  the  50 
kilometer  radius  utilized  in  this  study. 
Despite  strong  Impacts  influenced  by 
emissions  from  Stuart  Units  1-4.  the 
modelling  of  the  seven  combined  major 
sources  indicates  that  SOi  and  TSP 
ambient  concentrations  comply  with 
National  Ambient  Air  Quality 
Standards. 

Sources  located  within  50  km  of  the 
Spurlock  facility  and  constructed  after 
January  6. 1975.  were  considered  in  the 
Prevention  of  Significant  Deterioration 
analysis  (Spurlock  Unit  2  and  Killen 
Power  Plant  Umt  2  (Wnghtsville,  Ohio)). 

EPA  Review 

EPA  has  reviewed  Kentucky's 
submittal  and  concurs  with  the 
conclusion  that  no  SIP  revisions  are 
necessary  as  a  result  of  EPA's  revised 
stack  height  regulations.  Kentucky  has 
therefore  met  its  obligations  under 
section  406  of  Pub.  L  95-95.  with  the 
possible  exception  of  Ashland  Oil.  Inc. 
The  analysis  for  this  source  will  be  dealt 
with  in  a  subsequent  notice. 

Today's  action  does  not  certify  that 
Kentucky  has  complied  with  obligations 
under  section  406  Pub.  L  95-05.  for  new 
sources,  as  required  in  40  CFR  51.164 
and  51.118.  Those  federal  provisions 
contain  the  stack  height  requirements 
for  all  sources  that  were  or  are 
constructed,  reconstructed  or  modified 
subsequent  to  December  31, 1970.  EPA  is 
acting  on  Kentucky's  submittals  to 
comply  with  these  requirements  in  a 
separate  Fadenl  Register  notice. 

EPA's  detailed  review  and  approval  of 
the  technical  support  submitted  by  the 
State  is  contained  in  a  Technical 
Support  Document.  This  document  is 
available  for  public  inspection  at  the 
EPA  Regional  Office  listed  in  the 
Aoonmcs  section  of  this  notice.  By 
publishing  this  proposed  approval  of  the 
review  and  soliciting  public  comment. 
EPA  is  ensuring  the  opportunity  for 
public  participation  in  this  process. 

Proposed  Actk» 

EPA  approves  Kentucky's 
determination  that  no  emission 
limitations  have  to  be  revised  at  this 
time,  with  the  possible  exception  of 
Ashland  Oil.  Inc.  Concerning  Ashland 
Oil.  Inc.,  which  is  not  currently  subject 
to  the  negative  declaration  and  for 
which  a  review  pursuant  to  section 
406(d)(2)  is  still  required.  EPA  is 
providing  Kentucky  with  the  following 
alternative  methods  to  insure 
compliance  with  EPA's  stack  height 
regulations: 

(1)  Submittal,  within  the  public 
comment  period  associated  with  this 
notice,  of  modeling  analyses  and  other 


technical  support  demonstrating 
compliance  within  the  stack  height 
regulations  for  the  remaining  sources;  or 

(2)  Submittal  within  the  public 
comment  period  associated  with  this 
notice,  of  revised  emission  limitabons  as 
necessary  to  comply  with  the  stack 
height  regulations  along  with  modelling 
analyses  and  other  technical  support;  or 

(3)  SubmittiJ.  within  the  pubUc 
comment  period  associated  with  this 
notice,  of  a  schedule  for  final  submittal 
of  either  (1 )  or  (2)  above. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  aignificant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirenjentfl  of  secbon  3  of  Executive 
Order  12291. 

list  of  Sub^s  in  4tCnt  Part  53 

Air  pollution  control 
Intergovernmental  relations. 

Authority:  42  VS.C.  7401-7642. 
Dated:  March  3.  1989. 
Lm  A.  DaUihns  m. 

Acting  Regional  Administrator. 

[FR  Doc.  89-5867  Filed  3-13-89:  8:45  am] 


LEGAL  SERVICES  CORPORATKM 
45  CFR  Part  1632 
Redlstrlctlng 

AQENCY:  Leg&l  Services  Corpora  ti<n. 
AC710SC  Proposed  rule. 

summary:  The  Legal  Services 
Corporation  (  "LSC"  or  "Corporation") 
has  as  its  principal  national  goal  the 
provision  of  basic  day-to-day  legal 
services  to  eligible  poor  individuals.  As 
part  of  the  implementation  of  this  goal. 
LSC  proposes  to  prohibit  any  recipient 
involvement  in  redistricting  activities,  as 
defined  in  the  rule,  because  redi8i.ricting 
activities  are  not  related  to  the  debvery 
of  basic  day-to-day  legal  services  to  the 
poor  and  are  iiTtertwined  with 
impermissible  political  activity.  The 
proposed  rule  is  intended  to  ensure  that 
recipients  refrain  from  becoming 
involved  in  any  redistricting  activity, 
since  such  activity  is  not  consistent  with 
the  Corporation's  principsi  natio/ral  goal 
for  tiw  provision  of  legal  assistance. 

DATC  Commmts  must  be  submitted  on 
or  before  April  13, 1989. 

snriRill.  Send  comments  to  Timothy  B. 
Shea,  General  Counsel  Legal  Services 


Corporation.  400  Vii^ginia  Avenue  SW„ 
Washington.  DC  20024-2751. 
FOR  FURTHER  INFORMATKM  COMTACT: 
Timothy  B.  Shea,  (202)  88^1839. 
SUPPLCMENTARY IMF0RMAT10M:  Section 
1007(aM2Mq  of  the  LSC  Act  requires  the 
Corporation  to  establish  goals  for  the 
pro\ision  of  legal  assistance.  42  U.S.C 
2996f(8)(2XC).  This  section  mandates 
that  the  Corporation  ensure  that 
recipients,  "consistent  with  goals 
established  by  the  Corporabon."  adopt 
procedures  and  implement  local 
priorities  for  the  provision  of  legal 
assistance,  taking  into  account  the 
relative  needs  of  the  eligible  clients  in 
the  relevant  service  area.  For  the 
reasons  set  out  here,  redistricting 
activities  are  not  consistent  with  the 
Corporations  goal  that  scarce  resources 
be  focused  on  meeting  the  basic  day-to- 
day legal  needs  of  ebgible  poor 
individuals. 

Section  1007(b)(2)(C)  of  the  Act 
requires  that  the  Corporation  ensure 
that  its  recipients,  consistent  with  goals 
established  by  the  Corporation, 
establish  fHiorities  for  the  provision  of 
legal  assistance.  In  setting  such  goals, 
the  Congress  ^wcifically  noted  that  the 
Corporation's  establishment  of  national 
goals  was  "not  intended  to  detract  from 
the  appropriate  role  of  local  programs" 
to  consult  local  client  communities.  See 
H.  Rep.  No.  3ia  95th  Cong..  1st  Sess.  11 
(1977);  see  also  S.  Rep.  Na  172.  95th 
Cong..  Ist  Sess.  13  (1977). 

In  the  past,  the  Corporation  has 
asserted  this  authority  to  establish 
national  goals.  See.  e.g..  LSC  Final 
Decision  to  Terminate  Funding  to  San 
Juan  Legal  Services.  Inc.  (Apr.  26. 1979) 
at  3  (citing  Recommended  I)ecision  of 
Hearing  Examiner,  wherein  the  basis  for 
the  termination  of  funding  was  in  part 
due  to  a  failure  to  undertake  litigation 
having  a  significant  impact  on  eligible 
clients,  in  contravention  of  LSC's  then 
established  goals).  The  purpose  of 
national  goals  is  to  provide  penmeters 
to  individual  recipients,  who  in  turn  can 
set  local  priorities  within  those 
perimeters.  Historically,  recipients  have 
been  accorded  substantial  discrebon  in 
determining  the  areas  to  which  they  will 
devote  resources.  See  45  CFR  Part  162a 

For  the  following  reasons,  the 
Corporation  has  determined  that 
redistricting  activities  are  not  in  accord 
with  the  Corporation's  goal  of  focusing 
scarce  resources  oo  the  basic  day-to-day 
legal  needs  of  eligible  poor  individuals. 
First,  redistricting  cases  are  not  peculiar 
to  the  interests  of  the  poor,  since  the 
relief  sought  would  aSect  entire 
communities,  which  are  composed  of 
poor  and  non-poor  individaab.  Second, 
redistricting  cases  kava  not  Leas 
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identified  as  a  priority  by  LSC 
recipients.  Tliird.  recipient  ^ands  can  be 
better  used  elsewhere,  since  alternative 
organizations  are  available  to  handle 
redistricting  matters.  Fourth,  reapien's 
would  likely  be  competing  with 
members  of  the  private  bar  who  handle 
matters  such  as  these,  since  red:stncting 
cases  usually  generate  attornf  ys'  fees. 
Finally,  involvement  in  an  activity  that 
risks  entanglement  *\nth  politico! 
activities  should  be  assiduously  avoided 
by  LSC  recipients.  The  prohibition  m 
this  part  is  similar  to  that  contained  m 
secbon  6  of  S.  2409(198tl.  a  bill 
introduced  by  Senalors  Hatch  and 
Rudman  to  reauthonze  the  Lego) 
Services  Corporation.  See  132  Cong 
Rec.  S5418  (1386). 

Allocation  of  Resources  Redistncting 
is  not  peculiar  to  the  interests  of  the 
poor  because  redistricting  dispu'ps 
usually  involve  entire  commu'ii!  es. 
which  include  both  poor  and  non-poor 
citizens.  As  the  legisiabve  history  of  the 
Act  proints  out.  the  Corporation,  in  the 
establishment  of  nabonal  goals,  is  tn 
ensure  that  the  provision  of  legal 
assistance  is  made  in  the  most  effective 
manner  and  so  as  to  have  the  greatest 
effect  on  the  problems  of  the  poor  Since 
the  poor  represent  a  minority, 
approximately  10  to  15  percent  of  the 
United  States  population,  the  group  of 
eligible  poor  in  most  communities  is 
relatively  small.  Since  most  redistncting 
cases  are  class  actions,  the  putative 
plaintiff  class  often  may  consist  of  a 
majority  of  non-eligible  mdividuals. 
Similarly,  the  relief  sought  in 
redistricting  cases  often  would  go  to  the 
non-poor.  Even  in  redistncrting  cases 
involving  discrimination  issues,  the 
relief  sought  would  not  always  go 
primarily  to  eligible  poor  individuaig.  as 
only  part  of  the  protected  mmonty  may 
be  eligible.  Consequently,  the 
expenditure  of  recipients'  funds  on 
redistricbng  activities  would  result  in  an 
allocation  of  resources  for  the  benefit  of 
non-eligible  persons. 

This  rule  is  consistent  with  current 
priorities  and  practice  requirements, 
since  redistricting  has  not  been 
identified  as  a  pnonty  by  any  LSC 
recipient.  A  compilation  of  the  types  of 
cases  handled  by  LSC  recipients  m  1967 
reveals  that  approximately  27  percent  of 
the  cases  involved  family  matters.  21 
percent  involved  housing  matters.  18 
percent  involved  income  maintenance 
issues,  and  12  percent  were  consumer 
related  cases.  See  Legal  Services 
Corporabon  1987/1966  Fact  Book  at  46. 
However,  the  need  for  this  rule  is 
supported  i^  the  fact  that  at  other 
times,  LSC  recipients  have  commtted 
substantial  resoivoas  to  rechstnctuig 
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i.isuen   A»  noted  b«'low.  the  Cor^)<)rafuin 
(■stirriH'pii  that  mori*  than  2ft,()0<)  hour* 
were  devoted  to  handlinjj  rpdistnc  ting 
I  Htf'5  from  1W7H  to  1U84.  years 
S'.ir'-nundms  the  1980  censu* 

■\.':frruitivf  Hfsininfi  Redistru.tinx 
(K  livilifd  are  undertaken  by  numerous 
irxunizatiuns,  including  the  Mexican 
Arneru  an  l^xal  Defense  Fund,  the 
Southwest  Voters  Kemstration  Pnjiect. 
(onimon  Cau»«.  the  Amencttn  Civil 
liberties  I'nion.  the  Native  American 
Ki^hls  Kund.  the  NAACF.  the  Lawyers 
(  ninniittee  for  (jvil  Rights,  the  l.i'aKue 
of  Women  Voters,  the  D^-mocratic 
\citional  Committee,  and  the  Republu  an 
National  Committee  Consequently 
there  are  other  entities  availal)le  to  help 
'<>W'**v'*tl  parties,  poor  and  non  poor 
rtlike,  who  want  to  seek  redress  of  any 
pre(  eived  malapportionment 
Kedistru  tin><  cases  usually  offer 
in(.entivei(  to  members  of  the  private 
bar  since  under  the  Votinjj  Rights  Act, 
4^  U  S  C  ltf7J.  and  the  Civil  Rights 
Attorneys  Fees  Award  Act  of  1978,  42 
I!  S  C  1981  and  1988.  the  nght  to  recover 
attorneys'  fees  is  specifically  provided 
to  prevailing  parties 

Sub>«ct  to  Abuse  In  the  past, 
involvement  in  redistncting  activities  by 
legal  services  re<;ipient»  has  been 
subfect  to  abus«  because  legal  services 
recipients  have  linked  rediitricting 
activities  to  obtaining  favorable 
(Aingressional  support  for  their 
objectives.  One  LSC-  recipient's  grant 
proposal  addressed  the  need  to  become 
involved  in  State  and  local  redistncting 
matters  in  order  to  develop  powerful 
allies  for  their  clients  in  what  the 
recipient  viewed  as  a  battle  over  the 
direction  of  legal  services  programs 
Influencing  redistncting  in  State  and 
local  legislative  Ixxiies  clearly  affects 
the  political  character  of  those 
leijiglatlve  b<xlles 

In  response  to  the  re<^uests  made  on 
April  II  and  May  10.  1984.  by  the  Senate 
Committee  on  l^bor  and  Human 
K. ■sources.  ISil  conducted  a  study  of  its 
nrrtntees  to  determine  their  involvement 
in  legislative  redistncting  activities 
an.sing  out  of  the  19H()  census  As  a 
r>'sult  of  two  separate  monitonngs  and 
-M  responses  to  an  l^'.  questionnaire 
ihfil  was  mailed  to  all  LSC]  programs. 
1..SC  estimates  that  at  least  2tt.ia2  hours 
were  spAnt  handling  legislative 
redistncting  rjises  Specifics* lly.  the  IJSCI 
study  found  that  l^;  recipients,  in  spite 
of  one  recipient  s  assertion  that  clients 
rarely  come  to  the  office  contending 
they  have  been   'malapportioned",  had 
sought  resources  for  specialized 
computer  equipment  and  a  computer 
specialist  to  draw  new  election  distnct 
boundaries  to  the  reclptentt 


satisfaction   In  addition,  recipients  hired 
lobbyists  to  work  on  reapportionment 
Lssues.  yet  had  no  documented  request 
from  an  eligible  client  or  elected  official 
to  undertake  this  activity  Further. 
recipients  also  orchestrated  a  State- 
wide effort  of  legal  services  programs  to 
ensure  elections  of  specific  persons. 
who  would  in  turn  be  used  as  powerful 
allies  in  anticipated  battles  over  funding 
for  legal  services  programs 

The  LS<^  study  also  revealed  that 
certain  LSC  recipients  requested  and 
received  Federal  funds  from  the 
Con;)oration  to  establish  a  Voting  Rights 
FVoiect  center  in  connection  with  the 
198()  census  for  the  purpose  of 
strengthening  Mexican-Amencan 
political  fKjwer,  yet  had  no  request  from 
an  eligible  client  to  do  so.  In  addition, 
these  recipients  prepared  a  voting  nghts 
litigation  manual  that  outlined  how  to 
select  the  'nght  "  client  for  a 
redistncting  battle  and  how  to  locate 
such  a  client.  Since  these  redistncting 
activities  were  obviously  conducted  by 
legal  services  attorneys  in  pursuit  of 
general  policy  goals  (or  even  in  their 
own  self  interest),  rather  than  In  the 
vindication  of  individual  clients'  rights. 
It  IS  clear  that  Involvement  in 
redistncting  activity  is  subject  to  abuse 
and  not  consistent  with  the 
Corporation  s  principal  national  goal  of 
providing  basic  day-to-day  legal 
services  to  eligible  poor  individuals. 

Risk  of  Undue  Pvhtical  Entanglement. 
The  Legal  Services  Corporation  Act 
declares  that  "to  preserve  its  strength. 
the  legal  services  program  must  be  kept 
from  the  influence  of  or  use  by  it  of 
political  pressures  "  42  U.S.C.  2996.  The 
li>C  Act  also  specifically  prohibits 
involvement  in  "any  political  activity  " 
42  U  S  C.  2998fIa|(6|(A).  Involvement  on 
the  part  of  LSC  recipients  in  redistncting 
activities  is  inherently  political.  The 
Supreme  Court  of  the  United  States  has 
held  that  '|p{olitics  and  political 
considerations  are  inseparable  from 
redistncting  and  apportionment. '" 
Caffney  v  Cumminss.  412  US.  735.  753 

|iir:M 

In  separate  Instances.  LSC  recipients 
were  involved  in  reapportionment  cases 
with  counsel  for  the  Democratic  and 
Republican  parties,  respectively  Upham 
v   S*'amon.  466  U  S.  37  (1982);  Thomburs 
V  l.mfilfs.  4''8  U  S.  30  (1986).  The 
(Corporation  makes  no  finding  as  to 
whether  LSC  recipients  have  aligned 
themselves  with  a  particular  political 
party  but  believes  that  any  such 
alignment  is  impermissible  under  the 
Act.  since  it  constitutes  political 
activity. 

Competinjf  Political  Th«oneg  or 
Philoaophiet  Redlstrictlng  actlvitie* 


seek  political  outcomes  that  are 
normally  the  product  of  the  legislative 
process  Indeed,  the  Supreme  Court  has 
stated  that  courts  "must  defer  to 
legislative  judgments  on 
reapportionment  as  much  as  possible  " 
i'pham  v  Seaman.  456  US.  37.  39,  rehjf 
denied  A56  US.  938  (1982).  LSC  recipient 
involvement  m  such  redistncting 
activities  generally  will  cause  program 
funds  to  be  expended  in  support  of  one 
political  philosophy,  rather  than 
another  In  Baker  v  Can.  369  U.S.  186 
(1962),  justice  Frankfurter,  in  his  dissent, 
stated  "What  is  actually  asked  of  the 
Court  in  this  case  is  to  choose  among 
competing  bases  of  representation — 
ultimately,  really  among  competing 
theones  of  political  philosophy — in 
order  lo  establish  an  appropnate  frame 
of  government."  Id.  at  254. 

Consequently,  the  Corporation  finds 
that  redistncting  activities,  as  defined  In 
this  rule,  are  so  unrelated  to  basic  day- 
to-day  needs  of  the  eligible  poor  and  so 
intertwined  with  impermissible  political 
activity  that  the  Corporation  should  not 
permit  its  recipients  to  be  involved  in 
such  activities. 

List  of  Subi«:U  In  45  CFR  Part  1CS2 

Legal  services. 

For  the  reasons  set  out  above,  45  CFR 
Chapter  XVI  la  proposed  to  be  amended 
by  adding  Pari  1632  to  read  as  follows: 

PART  1632— «EDI8TRKmHQ 

1932.1  Purpose. 

1932.2  Definitions. 

1932.3  Prohibition. 

Authority:  42  U.S  C.  2996fIa){2)(C).  42 
U.S.C.  29e6n»)(3);  42  U  S.C.  2998g(e)  of  the 
Legal  Services  Corporation  Act 

I  1632.1     PurpoM. 

This  part  is  intended  to  ensure  that 
funds  available  to  recipients  will  be 
utilized  to  the  maximum  extent  for  the 
delivery  of  basic  day-to-day  legal 
services  to  eligible  poor  individuals. 
Involvement  in  redistncting  activities 
does  not  constitute  the  provision  of 
basic  day-to-day  legal  sei^ices  and  is 
prohibited  by  this  part. 

1 1632.3    DeflnMona. 

(a)  As  used  in  this  Part,  "redistncting" 
means  any  effort,  directly  or  indirectly, 
to  participate  in  the  revision  or 
reapportionment  of  a  legislative, 
judicial,  or  elective  distnct  at  any  level 
of  government,  including  Influencing  the 
timing  or  manner  of  the  taking  of  a 
census. 

(b)  As  used  in  this  part,  "advocating 
or  opposing  any  plan"  means  any  effort 
whether  by  request  or  otherwise,  even  if 


of  a  neutral  nature,  to  revise  a 
legislative,  judicial,  or  elective  district  at 
any  level  of  government. 

(c)  As  used  in  this  part,  "recipient" 
means  any  grantee  or  contractor 
receiving  funds  made  available  by  the 
Corporation  under  sections  1006(a)(1)  or 
1006(a)(3)  of  the  act.  The  term 
recipient"  includes  subrecipient  and 


employees  of  recipients  and 
subrecipients. 

91632J    ProNbmoa 

Neither  the  Corporation  nor  any 
recipient  shall  be  Involved  in  or 
contribute  or  make  available  any  funds, 
personnel,  or  equipment  for  use  in 
advocating  or  opposing  any  plan. 


proposal,  or  litigation  intended  to  or 
having  the  effect  of  altenng  any 
redistncting  at  any  level  of  government 

Date:  March  9. 1989 

General  Counsel. 

[FR  Doc  89-5827  FUed  3-13-88: 145  am] 
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Ttw   MCtton   o<   9\m   FEDERAL   REGISTER 
contatrm   ckxuTwnta   otf>«r   tfian   nMt   or 
propo««d   njtmm   that   ar*  applcatot^   to   tfw 
pubic    NoOcM   o<   hMTingt  and 
invaMgtaorw.   convrvtta*   i'ii«aiigi.   agancy 
daoaton*  and   atfnga..   daOgattona   o< 
authonty.   mng   ol   pctWona  and 
appHcationc   and   agancy   atatamanta   of 
organoation   and   funcOona   ara   axarnpiaa 
of   documarta   appaanng   m   irw   aacuon. 


CHRISTOPHER  COLUMBUS 
QUINCENTENARY  JUBILEE 
COMMISSION 


AOCMCr  Chn«topher  Ckilumbua 
Quincenlenary  jubilee  Commisalon 

ACnOM:  Notice  uf  meeting) 


•UMHAirr  Thi(  notice  announces  a 
forthcominji  meeting  of  the  Chnstopher 
Columbui  Quincenlenary  |ubilefl 
Commission,  a  presidential  commission 
established  in  ltfB4  (Pub.  L  96-375)  The 
meetinft  will  b«  held  m  Dallas,  Texas 
and  will  b«  chaired  by  Commission 
Chairman  |ohn  N  Goudie 

OATIS:  Friday.  Apnl  7.  1989  from  2:30  to 
5  30  p  m  (Open)  Saturday,  April  8,  198Q 
from  8:30  am   to  10:00  am.  (ClosedJ; 
10:00  a  m.  to  1  00  p  m  (Op«n) 

Aoonassaa:  On  Apnl  7,  1969  from  2  30 
to  5  30  p  m.  at  the  Hotel  Plaza  of  the 
Americas.  Ballroom.  Dallas.  Texas.  On 
Apnl  a,  1989  from  8  :K)  a  m.  to  1  00  p  m. 
at  the  Motel  Plaia  of  the  Americas. 
Flallroom.  Dallas.  Texas 

POM  pufrmcn  mromtA-nom  cotrrAcr 

Fran*  i»<  o  |   M.irtmez  Alvarwi  (202)  832- 

tUPTLI MCHTAMY  INIKXtMATIOSC  The 

Commissiun  wiil  review  proposals  for 
endorsement  submitted  by  interested 
Individuals  and  urHanizations.  hear 
presentations  by  the  Dallas 
Quincentenary  ('ommittee,  Santa  Fe 
Ciommittee.  California  19B2  Committee, 
and  Colorado  Quincentenary 
(Commission 

Prmndaco  |   Martin**- Alvaras. 

.■\,  t:n)i  I>:rm  (or 

\iH  Ok    iW-  mis  Filed  3-\i-&t.  &43  aini 


DEPARmENT  OF  COMMERCE 
IfKamatlontf  Trade  Administration 
(Doctia<  M(v  902S*  W6«l 
Commarctai  Infonnatlon  Product  Uaar 


iqrso 


AOCMCy:  International  Trade 
Administration,  Commerce, 

Acnow:  Notice. 


•UMttAirr  The  US.  and  Foreign 
Commercial  Service  (USAFCS).  US. 
Department  of  Commerce.  Is 
establishing  user  fee  rates  for  its 
expanded  Companaon  Shopping  Service 
(CSS) 

MFlcnvi  OATl;  March  14,  1989. 
pom  PUKTHCN  mromtATtom  cosrrAcr: 
Raymond  S  Yaukey,  Marketing 
Analysis  Division,  Office  of  Commercial 
Information  Management.  Export 
Promotion  Services,  US.  and  Foreign 
Commercial  Service.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  NW..  Washington,  DC  20230 
Telephone  (202)  377-8972. 
•ur^ifiMMTAJrv  MFOmiATiosc  The 
Companson  Shopping  Service  provides 
a  custom  market  survey  for  a  U.S.  firm's 
specific  product  In  a  selected  country 
market.  A  CSS  survey  covers  a  single 
product  in  a  single  country  market  and 
answers  basic  questions  relating  to  the 
marketability  of  the  product,  key 
competitors,  comparative  prices, 
customary  distnbution  and  promotion 
practices,  trade  barriers  and  other 
factora  The  expanded  Comparison 
Shopping  Service  is  to  take  effect  as  of 
date  of  publication  in  Fadaral  Regiater 
and  the  following  new  user  fee  schedule 
will  take  effect  on  this  date. 


Usar  Fm 

Scfaaduia  For  Th«  Expandad 

Cooiparativa  Shopfiiiis  Servtca: 

(Aitijao 

Canada 

Switxariand 

(,«rmany 

Taiwan 

Horaa 

Uniiau  Klnadom 

Maxico 

[B1»1.«0 

^ni»r\un» 

NatbaHamla 

Au«tr«in 

Nrm  Zaaland 

Aai'ng 

Norway 

Beiipum 

Sinaapur* 

I  Ion  mark 

Spam 

Finland 

Swadrn 

Krtnm 

Unilad  Knh  Emlralr* 

C,r»«ca 

Vaoazuala 

Ilaly 

Braill 

India 

aula 

Ireland 

ColoaDbi* 

Israel 

Eorp* 

Ivory  Coait 

Hungary 

Pakidan 

[D]t500 

OomuUcan  Republic 

Nifiena 

Gualensala 

Panama 

Hondurai 

Peru 

Indonaaia 

Ptiilippine* 

Jamaica 

Portutial 

k.anya 

Saudi  Arabia 

Kuwait 

South  Afnca 

Malayaia 

Thailand 

Morocco 

Turkey 

No4a. — Other  countries  may  be  aded  to  the 
above  htt  at  a  later  date 

Although  the  Department  of 
Commerce  is  not  legally  required  to 
issue  this  notice  of  fees  under  15  U.S.C 
1525,  this  notice  is  being  issued  as  a 
matter  of  general  policy. 

Authority:  15  U  S  C.  175  and  15  U.S  C.  1525. 
Law  W.  Oamar, 

Director  General.  U.S.  (rid  Foreign 

Commercial  Service 

[FR  Doc  8e-5«28  Filed  3-13-88;  &45  ami 


Natkxtal  Ocaanic  and  Atmoaphadc 
AdmMatratlon 

Coastal  Zona  Managafnant  Fadaral 
Conatetancy  Appaala  by  Koraa  DrUUng 
Company,  Ltd.  (Caitfomia)  ar>d  John 
BlancN  (Naw  York) 

AOCMCY:  National  Oceanic  and 
Atmosphenc  Administration, 
Commerce. 

ACTKMC  Announcement  of  decisions. 

On  January  19,  1989.  the  Secretary  of 
Commerce  issued  a  decision  in  the 
consistency  appeal  by  Korea  Drilling 
Company,  Ltd.  (KDC).  KDC  had  applied 
to  the  US.  Environmental  Protection 
Agency  (EPA)  for  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  for  the  discharge  of  drilling  muds 
and  associated  waste  matenals  from  its 
exploratory  dnlling  vessel,  the  Don 
Sung,  on  certain  outer  Continental  Shelf 
tracts  offshore  California.  Pursuant  to 
section  307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act.  as  amended  (CZMA), 
16  U  S  C  1451  et  seq  .  the  California 
Coastal  Commission  ob|ected.  barring 
issuance  of  the  permit. 


On  appeal,  the  Secretary  found  that 
KDC's  proposed  activity  met  the 
regulatory  criteria  for  an  override  of  the 
Commission's  objection  on  the  ground 
that  the  actinty  was  consistent  with  the 
objectives  of  the  CSMA.  EPA  may 
therefore  make  its  NPDES  permit  for 
KDC  effective.  Permit  in  hand.  KDC  may 
then  bid  for  drilling  contracts  with 
cc-mpanies  possessing  oil  and  gas  leases 
for  the  enumerated  tracts. 

On  January  25, 1989,  the  Acting 
Secretary  of  Commerce  issued  a 
decision  in  the  consistency  appeal  by 
John  Bianchi.  Mr.  Bianchi  had  applied  to 
the  U.S.  Army  Corps  of  Engineers  for  a 
permit  for  construction  of  a  pier 
consisting  of  a  rectangular  open-pile 
deck,  a  ramp  and  a  float  behind  his 
restaurant  on  the  Reynolds  Channel  in 
Hempstead,  New  York.  The  pier  was  to 
serve  as  both  a  temporary  dock  for  the 
boasts  of  restaurant  patrons  and  an 
"alternate"  waiting  area  for  the  patrons. 
Pursuant  to  section  307(cH3HA]  of  the 
CZMA,  the  New  York  Etepartment  of 
State  (State)  objected,  barring  issuance 
of  the  permit  As  an  alternative 
consistent  with  its  coastal  zone 
management  pro^sjn,  the  State 
recommended  a  much  smaller  open-pile 
dock  in  a  "T'-  or  "L"-8hape. 

Mr.  Biascfai  appealed  for  an  override 
of  the  Stale's  objectkni  on  the  groond 
that  his  activity  was  consistent  with  the 
objectives  of  the  CZMA.  On  appeal,  the 
Acting  Secretary  found  that  the 
proposed  alternative  was  reasonable 
and  available.  Under  the  in^lementing 
regulations  to  the  CZMA.  such  ■  finding 
precludes  an  override  of  the  State's 
objection. 

FO«  AOOmONAL  INRMtMATION  CONTACT: 
Stephanie  S.  Campbell,  Attoney/ 
Adviser,  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services.  National 
Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce,  1825  Connecticut  Avenue, 
NW.,  Suite  603,  Washington,  DC  20235, 
(202)  673-5200. 

Date:  M&rch  7,  1988. 
B.  Kent  Burtoa. 

Assistant  Secretary  for  Oceana  and 

Atmosphere. 

(Federal  [kimestic  AaaiBUncc  Cat^og  No. 
11  419  CoaaUJ  Zona  Maoagement  Program 

Assistaoce) 

[FR  Doc  80-5766  FUed  3-13-60;  8:45  an) 
■ajJNQ  cooc  asio-oa-« 


Coaatal  Zona  Managamant:  Fedmrf 
Conaiatancy  Appaal  toy  CMra  Pappas 
from  an  Obfactkm  by  tha  Naw  Yorfc 
Dapartmant  of  Stale 

aocncy:  National  Oceanic  and 


Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  appeal. 


On  February  a  198a  En-Consultants, 
Inc.,  on  behalf  of  Claire  Pappas 
(Appellant),  filed  with  the  Secretary  of 
Commerce  a  notice  of  appeal  under 
section  307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972. 16  U.S.C. 
1456(c)(3)(A),  and  the  Department  of 
Commerces  (Department)  implementing 
regulations.  15  CFR  Part  930,  Subpart  H. 
The  appeal  arises  from  an  objection  by 
the  New  York  Department  of  State 
(State)  to  the  Appellant's  consistency 
certification  for  a  U.S.  Army  Corps  of 
Engineers  (Corps)  permit  to  construct  a 
deck  for  dining  purposes  at  a  seafood 
restaurant  in  Freeport,  New  YorL  The 
State's  objection  precludes  the  Corps 
from  issuing  the  permit  pending  the 
outcome  of  the  Appellant's  appeal. 

If  the  Appellant  perfects  the  appeal  by 
filing  the  supporting  data  and 
information  required  by  the 
Department's  implementing  regulations, 
pubhc  comments  will  be  solicited  by  a 
notice  in  the  Federal  Register  and  a 
local  newspaper. 

FOR  ADDITIONAL  INFORMATION  CONTACT 

Sydney  Anne  Minnerly,  Attorney- 
Adviser,  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Abnospheric 
Administration,  U.S.  Department  of 
Commerce.  1825  Connecticut  Avenue. 
NW.,  Suite  803.  Washington,  DC  20235. 
(202)  673-5200. 

Date:  March  7, 1989. 
B.  Kent  Burton, 

Assistant  Secretary  for  Oceans  and 
Atmosphere. 

(Federal  Domestic  Asaistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

[FR  Doc.  89-5765  Filed  3-13-89;  8:45  am) 

BIUJNO  CODE  3S10-0a-B 


Intent  To  Evaluate  Performance  of  tha 
Delaware  Coastal  Management 
Program 

AQENCY:  National  Oceanic  and 
Atmospheric  Administration.  National 
Ocean  Service.  Office  of  Ocean  and 
Coastal  Resource  Mana^ment 

ACTKMC  Notice  of  intent  to  evaluate. 

SUMMANY:  The  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resources  Management 
(OCRM),  announces  its  intent  to 
evaluate  the  performance  of  the 


Delaware  Coastal  Management  Program 
(CMP);  Flonda  CMP,  Rhode  I&iand  CMP. 
and  American  Samoa  CMP:  and  New- 
York  (Hudson)  National  Estuanne 
Research  Reserve  through  )une  1989 
Evaluation  of  coastal  management 
programs  will  be  conducted  pursuant  to 
section  312  of  the  Coastal  Zane 
Management  Act  of  1972.  as  amended. 
(CZMA),  which  requires  a  continuing 
review  of  the  performance  of  coastal 
states  with  respect  to  coastal 
management,  including  detailed  findings 
concerning  the  extent  to  which  the  state 
has  implemented  and  enforcwi  the 
program  approved  by  the  S^xrreta.n,  of 
Commerce,  addressed  the  coasiui 
management  needs  identified  m  section 
303{2)(A)  through  (I)  of  the  CZ.MA.  and 
adhered  to  the  terms  of  any  grant,  loan 
or  cooperative  agreement  funded  under 
the  CZMA.  Evaluation  of  the  National 
Estuarine  Research  Reser\e  will  be 
conducted  pursuant  to  section  315(0  of 
the  CZMA.  which  requires  the  penodic 
review  of  the  performance  of  each 
reserve  with  respect  to  its  operation  and 
management.  TTie  re\Tews  involve 
consideration  of  written  submissions,  a 
site  visit  to  the  state,  and  consultation 
with  interested  Federal,  state  and  local 
agencies  and  members  of  the  public. 
Public  meetings  will  be  held  as  part  of 
the  site  visits.  The  state  vmI!  issue  notice 
of  these  meetings.  Copies  of  each  slate  s 
most  recent  performance  report,  as  well 
as  the  OCRMs  notification  letter  and 
supplemental  information  request  letter 
to  the  state  are  available  upon  request 
from  the  OCRM.  Wntten  cx)mment8  from 
all  interested  parties  on  each  of  these 
programs  to  the  contact  listed  below  are 
encouraged  at  this  time.  OCRM  will 
place  subsequent  notice  m  the  Federal 
Register  announcing  the  availability  of 
the  Final  Findings  based  on  each 
evaluation  once  these  are  completed 
FOR  FURTHER  INFORMATION  CONTACT: 
John  H.  McLeod,  Evaluation  Officer, 
Policy  Coordination  Division.  Office  of 
Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service. 
NOAA,  1825  Connecticut  Avenue.  NW, 
Washington  DC  20235  (telephone  202/ 
673-51044 

(Federal  Domestic  Assistance  Catalog  11  419 
Coastal  Zone  Management  Program 
Administration) 

Date;  February  27.  1988. 
Thomas  ).  Maginnia, 

Assistant  A  dministrator  for  Ocean  Servicea 

and  Coastal  Zone  Management 

[FR  Doc  8»-S821  Fiied  3-13-69:  6-45  am) 
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Nationai  Tectink:«l  Information 
Servtee 

Intent  to  Grant  Exduslve  Patent 
Ucenae;  Abeort>«nt  Induatilee,  Inc. 

The  National  Technical  Information 
Service  (NTISI.  U  S  Department  of 
(Commerce,  intends  to  f(rant  to 
Absorbent  Imiustnes,  inc..  havlnj(  a 
place  of  business  in  Portland.  Or««()n. 
an  exclusive  license  in  the  United  States 
to  practice  the  invention  entitled 
"Modified  StarrJies  as  Extenders  fur 
Absorbent  FHjIymers"  U  S  Patent 
4.483,9.V1  The  patent  rights  to  this 
invention  have  been  assigned  to  the 
I'nited  SiHlHS  of  Amenca,  as 
represented  by  the  S«cr«tary  of 
Commerce 

The  intended  exclusive  license  will  be 
royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U  S.C.  208 
and  37  CFR  404  7  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
»»'rve  the  public  interest 

Inquiries,  comments,  and  other 
materials  relating  to  the  pniposed 
license  must  be  submitted  to  Douglas  | 
(tampion.  Office  of  Federal  Patent 
Licensing  .  NTIS,  Box  1423.  Springfield, 
VA  22151 

A  copy  of  the  instant  patent 
application  may  b«  purchased  frtim  the 
NTIS  Sales  IVsk  by  telephoning  |"031 
4«7-4«60  or  by  writing  to  the  Order 
Department.  NTIS.  5.i»5  Port  Royal 
Road.  Springfield.  VA  22161 
Oouflaa  |.  Camptoa. 

Aitixiiitit  Dirm  Ut  (  >^ii  a  ,if  FiHiunil  Puttint 
iiittntinfi.  SutiotujI  TinhniDi  Information 
Sfr\ua.  IfS  IktfM.-unent  of  Ci>mm«r(ti 
|m  lk)c.  ae-Ml'  rileii  J-13-»  8  45  «m| 
wtLLma  coot  tsi«-*»-a 


Intent  To  Grant  Exduaive  Patent 
Ucenee 

The  National  Technical  Information 
Service  (NTIS),  U  S  Department  of 
Commerce,  intends  to  grant  to  Nuclear 
Associates,  a  Division  of  Victoreen.  Inc., 
having  a  place  of  business  in  Carle 
Place,  NY  11514  15«3.  an  exclusive 
license  in  the  L'nited  States  and  certain 
foreign  countries  to  prac  tice  the 
invention  entitled    Anthropomorphic 
Cartliac  I'itrasound  I'hantom."  U  S 
Patent  Application  Serial  Number  7- 
257.174  The  invention  consists  of  (1)  an 
apparatus  which  simulates  part  of  the 
human  cardiac  anatomy  and  (2)  ■ 
methixJ  which  assesses  the  performance 
of  ultrasound  imaging.  Doppler 


ultrasound  or  color/flow  Doppler 
imaging  devices.  Another  object  of  the 
invention  is  to  provide  a  novel  phantom 
apparatus  to  simulate  human  blood 
circulation  for  low  reverberation 
ultrasound  viewing.  Prior  to  the  grant  of 
any  license  by  NTIS.  the  patent  rights  in 
this  invention  will  be  assigned  to  the 
United  States  of  Amenca.  as 
represented  by  the  Secretary  of 
Commerce 

The  Intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U  SC  209 
and  37  CFR  404.7  The  Intended  license 
may  be  granted  unless  within  sixty  days 
from  the  date  of  this  published  Notice, 
NTIS  receives  written  evidence  and 
argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  Interest. 

Inquiries,  comments,  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Neil  L 
Mark.  Office  of  Federal  Patent 
Licensing,  NTIS.  Box  1423.  Springrield, 
VA  22151 

A  copy  the  instant  patent  application 
may  be  purchased  from  the  NTIS  Sales 
Desk  by  telephoning  (703)  4«7-4650  or 
by  wnting  to  the  Order  Department. 
NTIS.  52ft5  Part  Royal  Road.  Spnngrield, 
VA  22181 
Dou^s  I  Campioa 

Atsix  Hits  Uirfftor  Office  of  Federal  Potent 
Licttn$in)t,  Sational  Tm:hnical  Information 
Sttnicg.  L' S  [k^pcrtment  of  Commerce 

[n  [>k;  8»-6m8  Filed  J-13-8fr.  8  45  sir] 
■MXMO  coot  I 


DEPARTMEFrr  OF  DEFENSE 

Department  of  tt>e  Aimy 

Army  SclerKe  Board;  Open  Meeting 

In  acconlance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(F*ub  L  92-463),  announcement  IS  made 
of  the  following  Committee  Meeting: 

Same  of  the  Committtv  Army 
Science  Board  (ASB) 

Dates  of  Meetins  29-30  March  1989 

Time  O«00-17n0  hours,  daily. 

Pliji  e  Furt  Gordon.  Georgia. 

Agenda  The  1989  Army  Science 
Board  Summer  Study  on  Maintaining 
Stale  of  the  Art  in  the  Army  Command 
and  Control  System  will  meet.  Topics 
for  the  meeting  include  the  CBRS  and  its 
application,  and  fielding  and  acquisition 
processes  This  meeting  will  be  open  to 
the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in 
the  manner  permitted  by  the  committee 
The  ASB  Administrative  Officer,  Sally 


Warner,  may  be  contacted  for  further 

information  at  (202)  695-3039/7046. 

Richard  E.  Eotlich. 

Colonel.  CS.  Elxecutive  Siecretary 

(FR  Doc  88-5883  Filed  3-13-a»,  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Propoaed  Information  Collection 
Requeata 

AOINCy:  Department  of  Education. 
AcnOM:  Notice  of  proposed  information 
collection  requests. 

•UMMUurr  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

OATtS:  Interested  persons  are  Invited  to 
submit  comments  on  or  before  April  13, 
1989. 

AOOMUSCS:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  )im  Houser,  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  728  Jackson 
Place.  NW..  Room  3206,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster. 
Department  of  F^ucation.  400  Maryland 
Avenue,  SW.,  Room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202. 

R>n  FUfrTMCR  iNFomsA'noN  costtact: 
Margaret  B.  Webster,  (202)  732-3915. 

sumAscwTAftY  iNiKMMATlOw:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  US  C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency  s  ability  to  perform  its 
statutory  obligations. 

The  Director.  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
to  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested. 


e.g.,  new,  revision,  extension,  existing  or 
reinstatement  (2)  title;  (3)  frequency  of 
collection;  (4)  the  alTected  public;  (5) 
reporting  burden;  and/or  (6) 
recordkeeping  burden;  and  (7)  abstract 
OMB  invites  public  comments  at  the 
address  ppecified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  tbove. 

Dated:  March  9,  1988 
Ceorye  Sotos. 

Ai  :.n^  Dif-i  lor  for  Office  of  Information, 
Rtikovrces  Management 

Office  of  Management 

Type  of  fit^:,-w  Fxtpnsion. 

Title:  Farniiv  F.lm  r.':on  Rights  a.".d 
Privacy  Inform, ation  Collection. 

Frequenry  On  occasion. 

Affected  Public:  Stale  or  Local 
Government. 

Reporting  Burden:  Responses:  28,075 
Burden  Hours-  7,018.75. 

Rc'cordke'r'pmg  Burden: 
Recordkeepers:  U  Burden  Hours:  0. 

Abstract:  Regulations  require  school 
districts  and  postsecondary  institutions 
to  provide  dii^closure  or  notification  to 
parents  and  students  of  their  rights  and 
to  keep  a  record  of  parties  who  have 
access  to  the  student's  records. 
[FR  Doc  8e-Sae7  Filed  3-13-89;  8:45  am] 
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National  Advisory  Council  on  Indian 
Education,  Dosed  Meeting 

aoemcy:  National  Advisory  Council  on 

Indian  Education. 

ACnOPt:  Notice  of  closed  meeting, 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Proposal 
Review  Committee  of  the  National 
Advisory  Council  on  Indian  Education. 
This  notice  also  describes  the  functions 
of  the  Council.  Nobce  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act 
DATES:  March  27-2a  1989,  8:30  a.m.  until 
conclusion  of  business  each  day, 
ADDRESS:  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW.,  Room  2177, 
Washington.  DC  (202)  732-1887. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jo  )o  Hunt.  Executive  Director,  National 
Advisory  Council  on  Indian  Education. 
330  C  Street  SW..  Room  4072.  Switzer 
Building,  Washington,  DC  20202-7556 
(202)  732-1353). 
SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Council  on  Indian 
Education  is  established  under  section 
5342  of  the  Indian  Education  Act  of  1988 
(25  U.S.C.  2642).  The  Council  is 
established  to,  among  other  things. 
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assist  the  Secretary  of  Education  in 
carrying  out  responsibilities  under  the 
Indian  Education  Act  of  1988  (Part  C  of 
Title  V  of  Pub.  L  100-297)  and  to  advise 
Congress  and  the  Secretary  of  Education 
with  regard  to  federal  education 
programs  benefiting  Indian  children  and 
adults. 

The  Proposal  ReN-iPw  Committee  of 
the  Council  vrA\  meet  in  closed  session 
slurring  at  approximately  8.30  a.m.  and 
Will  nna  at  the  conclusion  of  business 
each  day  at  approximately  5.00  p.m.  The 
agenda  includes  reviewing  grant 
applications  for  assistance  under 
projjrams  authorized  hy  subparts  1.  2, 
and  3  of  the  Indian  Education  Act 
including  applications  for  (1) 
Discretionary  Grants  to  Indian- 
Controlled  Schools;  (2)  Planning.  Pilot, 
and  Demons'r'a'ion  !Y  jects;  (3) 
Educationiil  Personnel  Development 
Projects:  (4)  Educationr.l  Ser\-ice8 
Projects;  (5)  Indian  Fellowships;  and  (6) 
Educational  Services  for  Indian  Adults. 
Under  section  5342[bJ(2)  of  subpart  4  of 
the  Indian  Education  Act,  the  Council  is 
authorized  to  review  applications  for 
assistance  submitted  under  the  Indian 
Education  Act  and  to  make 
recommendations  to  the  Secretary  of 
Education  with  respect  to  their 
approval. 

The  reviewing  of  applicants  must  be 
held  in  the  highest  confidence  until  the 
announcement  is  released  by  proper 
authorities  as  to  which  project  wiJl  be 
funded.  The  premature  disclosure  of 
information  discussed  during  the  review 
process  is  likely  to  significantly  frustrate 
implementation  of  proposed  agency 
action.  Financial  informabon  obtained 
from  a  person  which  is  privileged  or 
confidential  contained  in  and  related  to 
these  applications  will  be  discussed  at 
the  review  session.  In  addition, 
discussion  wiil  touch  upon  matters  that 
would  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such  matters 
are  protected  by  exemptions  (9),  (4),  and 
(6)  of  section  552b[c)  of  the  Government 
in  the  Sunshine  Act  (Pub.  L,  94-409;  5 
U.S.C.  552b(c)). 

The  public  is  being  given  less  than  15 
days  notice  of  this  meeting  because  of 
scheduling  requirements  to  meet  the 
funding  target  dates  of  the  Office  of 
Indian  Education. 

A  summary  of  the  activities  of  the 
closed  meeting  and  related  matters 
which  are  informative  to  the  public 
consistent  wth  the  policy  of  Title  5 
U.S.C.  552b  wUl  be  available  to  the 
public  within  14  days  of  the  meeting. 


Dated  March  7,  I9ea  Signed  at 
Washingtoa  DC 
]o  ]o  Hunt 

Executive  Director  Sationa!  Advisory 
Council  on  Indian  Education 

[FR  Doc.  89-8787  Filed  3-13-89  8  45  am] 
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DZPAmUEKT  OF  ENERGY 

Eccnomic  Re^Llatory  Administration 

Final  Consent  Order  with  Thomas  P. 
Reidy,  Ins. 

AGENCY:  Economic  Regulatory 
.^cinimistration.  Department  of  Eenrgy 
ACTION:  Final  action  of  proposed 
consent  order. 

summary:  The  Department  of  Energy 
(DOE)  hereby  gives  the  notice  required 
by  10  CFR  205.199)  that  it  has  adopted 
33  final  the  Consent  Order  with  Thomas 
P.  Reidy.  Inc.  (predecessor  to  Ramada 
Oil  and  Gas  Corporation)  (Reidy). 
executed  on  Jinuary  13. 1989.  and 
pubhshed  for  comment  in  54  FR  5265  on 
February  2, 1989. 

As  required  by  10  CFR  205.199)  DOE 
provided  a  penod  of  thirty  (30)  days 
following  publication  of  the  Notice  of 
Proposed  Consent  Order  for  the 
submission  of  comments.  The  ER.^ 
received  no  comments  in  response  to 
this  Notice.  Accordingly  EIRA  has 
determined  that  the  Consent  Order 
should  be  made  final  without 
modification.  The  Consent  Order 
becomes  effective  as  a  Final  Order  of 
the  DOE  on  the  date  of  publication  of 
this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT 
Dorothy  Hamid.  Office  of  Enforcement 
Litigation.  Economic  Regulotory 
.Administration.  U.S.  Departnient  of 
Energy,  Room  3H-017,  RG-32. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-1699. 

Copies  of  the  Consent  Order  may  be 
obtained  free  of  charge  b\  wntten 
request  to  "Reidy  Consent  Order 
Request"  at  the  above  address  or  by 
calling  Dorothy  Hamid  at  the  above 
telephone  number.  Copies  may  also  be 
obtained  in  p>erson  at  the  same  address 
or  at  the  Freedom  of  Information 
Reading  Room,  Room  lE-90.  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington.  IX:  20585 

SUPPLEMENTAL  INFORMATION:  On 

February  2. 1989,  DOE  published  notice 
in  the  Federal  Register.  Vol.  54  at  page 
52&5.  announcing  the  execution  of  a 
Proposed  Consent  Order  between  Reidy 
and  DOE.  In  comphance  with  the  DOE 
regulations,  that  Nobce,  and  a  Press 


1067« 


Fwlmral  R«fUtar  /  Vol.  54.  No    A6  /  Tuesday.  March  14.  1969  /  Notices 


Federal  Regtoter  /  Vol  54.  No.  48  /  Tuesday,  March  14,  1989  /  Notices 


10577 


15 


RalaaM.  latued  nn  Fnbniiiry  3.  19H6. 
■ummatizifd  the  prupoaed  Conaenl 
Onler  and  th«  relevant  facta 

The  Conawnl  Order  r«aolv«ia  all  civil 
mid  adminiitrativfi  clatma  or  cauaea  of 
action  n«x«nlinjj  Reidy  a  compliance 
with  the  ohlinHtiona  under  the  Kederwl 
petroU'um  price  and  allocHtion 
rvj^vilationa   The  ("onaent  Order  rvquirft 
Rfidy  to  pny  to  [K)K  SA  Z  million  within 
thirty  (  W)|  djiyt  of  the  effec  tive  date  of 
the  {^onaenl  Order,  to  H«iixn  refunds  nf 
spprnmmately  fITO.lXK).  including 
accrued  mlereat.  which  were  awarded 
to  Reidy  in  refund  pnx  eedin^a  in  Gulf 
Oil  Corji    Thtya   P  Rfiil\    Im     and  to 
waive  all  other  claims  for  refunds  in 
Subpart  V  pnxeedinKa   KKA  will  dire(  t 
that  all  amounts  paid  by  Reidy  pursuan* 
to  the  Consent  Order  be  deposited  into 
an  mieredi  t)ertrinj<  escrow  a(  c<iunt  for 
ultimrtle  diatnbution  pursuant  to  Specitil 
Refund  F^nx  edurea  under  10  V.YV.  Pari 
:^^^.  Subpart  V   and  IX)Ks  Mml.fied 
Statement  of  Reafitutionary  Policy  at  51 
kH.  27HHH  |Au«ust  4.  iafl«l 

A«  noted,  no  comments  were  rei  eivrd 
in  rfBponse  to  the  Notu  e  of  the 
tYiipoaed  Consent  Onler   Ai:(  ordmniy. 
FJ<A  hits  (l»Mermine<l  to  adopt  the 
JVtipoaed  Consent  Order  without 
moilificMfion  as  a  final  Order  of  the 
IK)K.  pursuant  to  10  CKK  2»5  1HH|    The 
(ioiisent  Order  be(  cmies  effe<  tive  uj.miii 
putilii dtion  of  this  Notii  e 

Uiiied  in  W  tihiiixlun   IX  .  '>n  March  (V 
1VMU 
MUluo  C  Lorwu. 

h'..  ,'n,in<!<   HifflulaU>rY  Admiiuslr'Unir 
im  I).K    «»-,S«»4  Flle«)  VlJ-«»,  8  4.\  «mj 
•axBM  oooa  iisa  sv-ai 


F«d«r«<  En«ryY  Rcgulatcxy 
Cofnmisaion 

|Oocfc«t  No.  ROM  —  0001 

ANR  P4p««n«  Co^  Propo««d  Chang«« 
m  FERC  Oas  Tariff 

Man  h  A.  1MH 

Take  notii  e  that  ANH  Pipeline 
Company  |  ■A.\K')  on  March  1.  198H 
tendered  for  filing  as  a  pari  of  its  FFIRC 
(.as  Tariff  Orininal  Volume  .No   1-A.  sii 
copies  eac  h  of  Kirat  Revised  Sheet  No 
H«H  and  On^inal  Sheet  No   l.WC  These 
sheets  set  forth  a  new  tariff  pnivision 
goveminH  the  voluntary  reall<K:ation  of 
firm  capa(  ity  for  (XIS  transportation 
services  and  is  filed  in  compliance  with 
I  2M  3<)ft(e)  of  the  Federal  Fjierxy 
Regulatory  Commission  s  (Commission) 
Reuulaliona   A.NR  also  has  notified  the 
Commission  that  it  elects  to  continue  to 
use  Its  (  urrenlly  effective  rates  for 
transportation  services  on  the  OCS 


performed  pursuant  to  individually 
issued  certificates 

Any  penon  desinnfj  to  be  heard  or  to 
pn)test  said  Tiling  should  f!le  a  motion  to 
intervene  or  protest  with  the 
(Commission.  &Z^  North  Capitol  Street. 
NK  .  Washington,  IX:  20428,  in 
at  (  ortiance  with  Rules  211  and  214  of 
the  Commission  s  Rules  of  Practice 
ami  f>Tt,cedure  (IB  CTO  385  211.  3<i5  214) 
lYutests  will  be  cimsidered  by  the 
(Commission  in  determining  the 
appropriate  action  to  t>e  taken,  but  will 
not  serve  to  muke  protestanti  parties  to 
the  pro(  eeding   Any  person  wishing  to 
bee  ome  a  party  must  file  a  motion  to 
intervene  on  or  before  Mart:h  15.  1989 
Copies  uf  this  filing  are  im  file  with  the 
(Commission  and  are  available  for  public 
inspection 
U)«a  O  C^ashali. 

:>■><  Ok;   l»-i7U2  Filed  i-lJ-«»-  145  ■mj 
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(Dockal  No.  RPfl«- 75-0001 
Black  Marlln  PIpaMna  Co;  FWng 

Mur-  h  ft    IsJHH 

1  rtke  notice  that  on  Maruh  1   1989, 
Mirti  k  Marlin  Pipeline  (Company  (Black 
Mdrtin)  tendered  for  filing  to  become  a 
p.iri  of  Hlrti  k  M,irlin  s  FTCKC  Cas  Tariff. 
Original  Volume  No   1.  the  following 
Ifinff  sheets 

4th  Revised  Sheet  No   117 

4(h  Revised  Sheet  No    118 

4'h  Revised  Sheet  No   119 

4th  Revised  Sheet  No   120 

4th  Revised  Sheet  No   121 

4ih  Revised  Sheet  No   122 

4th  Revised  Sheet  No   123 

4th  Revised  Sheet  No   124 

4th  Revised  Sheet  No   1^5 

4th  Revised  Sheet  No   126-199 

2nd  Revised  Sheet  No   215 

1st  Revised  Sheet  No   215A 

2nd  Revised  Sheet  No  JOO 

3r\l  Revised  Sheet  No,  301 

2nd  Revised  Sheet  No  302 

3rd  Revised  Sheet  No  303 

1st  Revised  Sheet  No.  304 

In  compliance  with  Order  No  509  and 
18  CYH  2M  305(b|.  Black  Marlin  states 
that  the  ab<ive  noted  tariff  sheets 
estat)li8b  the  new  rate  schedules  and  the 
rales  it  will  utilize  in  providing 
tran»t>oriatiim  through  its  CXCS  facilities 
Black  Marlin  prtipoaes  to  establish  Rate 
S*.hedules  FTS/OCS  and  ITS/OCS 
under  which  it  will  provide  "open 
access"  transportation  on  a  firm  and 
intemjptihle  basis  respectively  in 
accordance  with  Order  .No   500 

Any  person  desmng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  a  protest  with  the  Federal 
Fjiergy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20428,  in  accordance  with  the 
Commissions  Rules  of  Practice  » 
Procedure  (18  CFR  385  21 1.  385  214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  March  14.  1 W9  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropndte  action  to  be 
taken,  but  will  serve  to  ni<ike  protestants 
parties  to  the  proceeding   Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene 

Copies  of  this  filing  are  nn  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Lois  D  C«>h«ll. 

StHTftary 

[FR  Doc  ftS-.Sann  Filed  J-1  J-ea  845  am] 
coot  s7t7-oi-a 


I  Docket  No.  RP«»-««-000 1 

Chandaiaur  Pipa  Una  Co^  Tartff  FUtng 

Mdrr  h  8.  ia«H 

Take  notii  e  th.it  on  March  1.  1989. 
Chandeleur  F*ipe  Line  Company 
(Chandeleur)  tendered  for  filing 
pniposed  revised  tariff  sheets  designed 
to  implement  changes  to  its  FERC  Gas 
Tariff  in  compliance  with  {  284. 301  et 
seq   of  the  Commission  Regulations 
along  with  a  statement  explaining  the 
continued  use  of  Chandeleur's  existing 
rates 

The  proposed  effective  date  for  the 
revised  tanff  sheets  is  Apnl  1.  1989 

While  Chandeleur  believes  it  has 
complied  with  all  the  applicable 
sections  of  i  284.301  of  the 
Commission  s  Regulations,  it 
nevertheless,  respectfully  requests  that 
waiver  be  granted  of  all  applicable  rules 
and  regulations  of  the  Commission  as 
may  be  necessary  to  implement  these 
revised  tanff  sheets  subject  to  this 
notice  to  become  effective  Apnl  1, 1989 

Chandeleur  states  that  a  copy  of  this 
filing  has  been  mailed  to  each  of 
Chandeleur's  lunsdictional  customers 
and  interested  state  commissions. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC.  20428.  In  accordance  with 
J  i  385  214  and  385.211    All  such  motions 
or  protests  should  be  filed  on  or  before 
March  15.  1989  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commiasion  and  are  available  for  pubUc 

inspection. 

LobD.CaaheO. 

Secretary. 

(FR  Doc.  80-5788  Piled  3-13-89:  8:45  am] 

■aajMO  0001  e7i7>evH 

(Oockat  Ito.  RPe»-M-000] 

CNQ  Tranamisslon  Corp^  Proposed 
Changaa  In  FERC  Gas  Tartff 

March  &  1988, 

On  March  1, 1989.  CNG  Transmission 
Corporation  ("CNG")  submitted  for 
filing,  as  part  of  its  FERC  Gas  Tariff 
Original  Volume  No.  1.  the  following 
tanff  sheet:  Original  Sheet  No.  127-A. 

CNG  has  requested  that  the 
Commission  permit  this  tiling  to  become 
effective  as  of  April  1. 1989.  This  tariff 
sheet  is  being  filed  in  compliance  with 
Commission  Order  Nos.  509  and  509-A. 

CNG  states  that  copies  of  the  filing 
were  served  upon  all  of  its  Volume  No.  1 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  tile  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20428,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  shall  be 
filed  on  or  before  March  15, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  tile  a  motion  to 
intervene.  Copies  of  this  tiling  are  on  tile 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D,  CesbeU. 
Secretary. 
[FR  Doc  89-5793  Filed  J-13-88;  8:45  am] 

HLLMQ  COOC  (717-ei-H 

(Doefcat  Na  RPm-77-000] 

Florida  Gas  Transmission  C04  FlUng 

March  6,  1989. 

Take  notice  that  on  March  1, 1989, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  tiling  to  become  a 
part  of  FGTs  FERC  Gas  Tariff,  First 
Revised  Volume  No.  3,  the  Tariff  Sheets 
listed  on  Appendix  A. 

FGT  states  the  Hsted  tariff  sheets  are 
tiled  in  compliance  with  Order  No.  509 
and  18  CFR  284.305(b)  to  establish  the 
new  rate  schedules.  Rate  Schedules 
FTS-OCS  and  ITS-OCS.  FGT  will  utilize 


in  providing  firm  and  intemiptible 
transportation  through  its  facilities 
located  in  the  Outer  Continental  Shelf 
(DCS).  FGT  proposes  an  effective  date 
of  April  1, 1989  for  the  above  noted  tariff 
sheets.  FGT  proposes  that  Rate 
Schedules  FTS-OCS  and  ITS-OCS 
would  remain  in  effect  only  until  FGT 
accepts  a  blanket  transportation 
certificate  pursuant  to  S  284.221  of  the 
commission  Regulation's  and  Order  No. 
436  and  5(X),  et  seq.  FGT  has  pending  at 
Docket  No.  CP89-55&-000,  an 
application  for  a  blanket  transportation 
certificate  which  application  also  seeks 
to  establish  generally  applicable  firm 
and  intemiptible  Rate  Schedules  FTS-1 
and  ITS-1,  respectively.  Upon  the  date 
of  FGTs  acceptance  of  such  blanket 
certificate,  Rate  Schedules  FTS-OCS 
and  ITS-OCS  would  be  superseded  by 
Rate  Schedules  FTS-1  and  ITS-1, 
respectively,  and  FGT  would  provide 
service  on  its  OCS  facilities  under  such 
generally  applicable  rate  schedules. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  tile  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^eL  NR,  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  & 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  tiled 
on  or  before  March  14. 1989.  Protests 
vvriil  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
vsrishing  to  become  a  party  must  tile  a 
motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
pubbc  inspection. 
Loia  D.  Caahell, 
Secretary. 

Original  Sheet  No.  1039 
Original  Sheet  No.  1040 
Original  Sheet  No.  1041 
Original  Sheet  No.  1042 
Original  Sheet  No.  1043 
Original  Sheet  No.  1044 
Original  Sheet  No.  1045 
Original  Sheet  No.  1046 
Original  Sheet  No.  1047 
Original  Sheet  No.  1048 
Origiiial  Sheet  No.  1049 
Original  Sheet  No.  1050 
Original  Sheet  No.  1051 
Original  Sheet  No.  1052 
Original  Sheet  No.  1053 
Original  Sheet  No.  1054 
Original  Sheet  No.  1055 
Original  Sheet  No.  1056 
Original  Sheet  No.  1057 
Original  Sheet  No.  1058 
Original  Sheet  No.  1059 
Original  Sheet  No.  1060 


Original  Sheet  No.  1061 
Original  Sheet  No.  1062 
Original  Sheet  No.  1063 
Original  Sheet  No.  1064 
Original  Sheet  No.  1065 
Original  Sheet  No.  1066 
Original  Sheet  No.  1067 
Original  Sheet  No.  1068 
Original  Sheet  No.  1069 
Original  Sheet  No.  1070 
Original  Sheet  No.  1071 
Original  Sheet  No.  1072 
Original  Sheet  No.  1073 
Original  Sheet  No.  1074 
Original  Sheet  No.  1075 
Original  Sheet  No.  1076 
Original  Sheet  No.  1077 
Original  Sheet  No.  1078 
Original  Sheet  No.  1079 
Original  Sheet  No.  1080 
Original  Sheet  No.  1081 
Original  Sheet  No.  1082 
Original  Sheet  No.  1083 
Original  Sheet  No.  1064 
Original  Sheet  No.  1085 
Original  Sheet  No.  1086 
Original  Sheet  No.  1087 
Original  Sheet  No.  1088 
Original  Sheet  No.  1089 
Original  Sheet  No.  1090 
Original  Sheet  No.  1091 
[FR  Doc.  89-5804  Filed  3-13-89:  8:45  am] 
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[Docket  Na  RP8»-69-000] 

Freaport  Intarstata  PIpaMna  Co^  FBng 

March  7. 1989. 

Take  notice  that  on  March  1, 1989, 
Freeport  Interstate  Pipeline  (Company 
(Freeport)  tiled  First  Revised  Sheet  No. 
49  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  to  be  effective  April  1, 
1989,  Freeport  states  that  this  filing  is  in 
compliance  vnth  Commission  Order 
Nos.  509  and  509-A. 

Freeport  states  that  its  existing 
transportation  service  is  performed 
under  the  authority  of  section  31 1  ( a )( 1 ) 
of  the  Natural  Gas  Pohcy  Act  and 
implementation  of  Order  Nos.  509  and 
509-A  wrill  not  disrupt  or  discriminate 
for  or  against  any  transportation  service 
performed  under  section  7(c)  of  the 
Natural  Gas  Act.  Freeport  states  further 
that  it  has  only  one  existing  shipper  and 
only  one  known  potential  shipper,  its 
affiliate,  Freeport-McMoRan  LP  For  this 
reason,  Freeport  indicates  that  its  tariff 
revisions  are  concise,  smce  it  is 
inconceivable  u^der  present 
circumstances  that  the  reallocation  of 
firm  capacity  provided  in  Order  Nos.  509 
and  509-A  would  have  more  than 
relatively  limited  import  for  its 
operations. 


10S7S 
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Any  person  dcHinnjj  lu  b«  heard  ot  to 
protest  idh)  d'.mn  •hiiulj  fiiu  a  rrotion  In 
inlervcrc  ur  h  pri>le»l  v\:[h  thu  Ki!ii«r>»l 
EIncrjjy  Rf-^il.i 'nry  (.uiumi'Uiiun.  rtJj 
North  Crtpitol  StrtH-t.  .SK.  V\  ^shinKMii. 
DC  Zmzn,  in  accordaiK  »•  wi;.^  Kuh  »  Jil 
and  21 1  of  thp  ComxnusiiMi  8  Ki.i.-i  uf 
IVattice  and  IVocedure  (la  CFR  Joi..,:u, 
385  211  (WH^  1 1  AlUuth  niotionsor 
pr  tfi>!.H  jkhoiilil  b«  filed  on  or  before 
Mil    fi  14.  14tM  tVoleitH  Will  b« 
f  .Huul.'n'd  by  the  Comnuttion  in 
dcte: mining  (he  approprute  action  to  be 
tttVen.  but  wdl  n»i  kttrvp  to  rn<>We 

"    '   -  ■  ■  :    'y 

niii»t  lii«»  a  rcionon  lo  mtervcne.  Cupie* 

of  thu  filinti  «rr  on  fill.'  wuh  the 

Coinmlaniun  and  are  avaiLbli;  for  public 

lrinpi»ciion. 

UU  D  CmIwII. 

S4rcrwtary 

•~9 1)<«.  8»^.v«5  riitfd  »-t v-aa  a.45aB| 

!Doci<»tNo  RP9»-a>-OC0| 

High  Island  Oftihore  Syttam; 
Propc»«d  Changaa  In  FERC  Oaa  T«1« 

I  ,.^^•  [iDih  f  lh.it  on  Kf.ir-  h  1    IffW, 
ll.xh  lil'in.l  fHf^hort.  .'^v^fHTll  (■•MUIS") 
iiMul.T.-,!  I  ,1  f,i,„n  lis  iTJ^C  Crt.1  Tnnff 

I  ir<»!  kt"viH»-<l  ViiiiimeNo.  1. 

Ai  1  .ir.j.n^  I,,  moS.  an  entirely  dca 
Vulunu*  \.i    1  iVirsf  Revised  Volume  No 

I I  i»  t)«ii!»<  ■ii.t.imtted  becaunt'  so  rr..ir> 
<  hH;'«»-«  in  I'l  presently  vflr.  'w,- 
Ori^iiirtl  V  .iluni,'  No   \  ur,'  rt',jiiir»"il  in 

irr|,  r  to  (aTTH'iy  wuh  lh»-  ( j>mmniii<in  i 
( )r.|«r  N..H    S»)n  HM.i  =i(liv  f\ 

I  IU)S  piMp.iit«'ii  tu  I  untiniif  tc  (  ndnjf 
I'H  pr.^Hcully  fft.n  tivt»  rrtU-ii,  whiiji  arc 
hi'i.'ii^  I  ollfi  'cl.  i|iih)f.  t  til  r-'f'.r.il.  in 
I)>Kkci.\o   k>'H'  .1^  u»)    Ih^pnnopril 
•m:,^hii  r-l,,','  ',1  ihrtiixi's  f>'if\^  mrtilc  to 
'"'Ui',  vs   "•  <  I'  ;..[■  S,,.    S()M  ,,,ul  VIM-  A 
hi  ihiit  ;  (nuie.  iiuri.  ,1  nt-w  Krtli-  S<  tif^iul*- 
h  I   m  iniJuilfil  v*hii  ti  r»rirtlp)i  fn  !.h»* 
prM  #»<1ur»><i  !.)  (>♦>  liiiluwfd  in  nh.x  H'iaj{ 
rt'.  i.l.i'iir  liini  ( ,,^.rti  ify  un  ihf  Kit  )S 

HUJS  proimd^H  thrtl  Itif  r-i'.-s 
1  onljilIM*>)  III  !fi«  S»  iiriliii.-  of  K.l'l»g 
i !  >ni<uirtl  S<..-^|  N,i   t^^  tM'(  oni**  .'ftw  tivp 
>m  April  1,  i-my  ti.ti)*'' '  'u  refund  in 
lk).k,'i\vi  K^-Mt^-a;  ^)i»)  MiOS  aI»o 
prnpon-K  111.*!  itii"  r^tl  ul  Kir^l  K(^i»«^l 
\.HIuii>«  No    1  tM<<  iniir  fift'i  live  Of  Apr,! 
1    l*tU.  !«'.>).  Ml  I  »iimH'ii»ii(n 

.•\iiy  p"'  ,.,ii  .l.'»inri>j  to  \^^^  ru-H.-d  or  lo 
prulcHt  »rti,!  tiling  »h.)iii.l  hi,-  a  iixituxi  In 
int.T\,.-iiH  (1.   ^irt>i,-»'  wi'ti  thw  K'd»'T'ii 
IjUffny  K<-m,.a'ory  (.oiumi*«i(irv.  ti.^') 
N'T'ti  (  .i^jiiui  Sirs**!.  NK  .  VV4»hinM»ofi. 
IX     'm.'ii   111  •>  I  orvUih  ♦•  wiih  Riii«»  Jl  1 


nr  RuIb  ?H  of  the  Commi««Ji>n  •  Rul<w  of 
lY-u'iceand  Procedure  (IHCIK  3«&.211. 
JH5.214I  All  iuch  motiuiu  or  protests 
Hhould  be  filed  on  or  twfore  Man :h  IS. 
IWW  Protettf  will  Se  I  on« ui^-n-d  bv  th«' 
(  .iii!.'i,!ssion  in  dflfrmminx  th»" 
■i;  pr  ipnflip  hi  fion  to  f>*>  'ilifn  hut  will 
nut  *»TV»»  lo  nwilip  protfstrtiits  par!it'<(  tn 
th>'  pr-nftiiins  An>  pf~9L'n  wishing  to 
b*ct>nie  8  party  to  the  proceeding  must 
file  a  motion  »o  mfrnrne  Copies  of  this 
filing  are  on  file  with  ihe  Commission 
and  are  availdble  for  public  inspection. 
iM*  D.  rsAaH. 
S  ■;  rrta/y 
[PR  Diic  W-478d  rj^d  y-ii-mk  &45  am] 


are  on  file  with  the  Commmton  and  are 
avaiUt)l«:>  for  public  Inspectfon 
Lois  D  Caihell. 


ICDCfcel  No  rP8'-H8-0i>4l 

K  N  tr»*fQy   irvc..  Proposed  Changes  in 
FfRC  Gas  Taritt 

March  K.  ;  wt'i 

1 .1'nc  nii'K  p  that  K  N  Kri»rc\    Ir^i    C  K 
N   lonM.iP-h  I   1*Q  ipr^df"^-,!  fiT  f.Iintf 

rr\  istn)  liirtlT  shff 'n  ro!l,'(  fing  f  hHI!){es 

in  h't^e  nfe^  in  rnmplMPr»«  w  'h  the 
Commission  n  FchnMry  T",  ItWWOdpr 
approvia>i  offt-r  of  st-ttlement  suhjt'rt  to 
modil'i<:Htions  Tht*  proposfd  effective 
drtt(.  fur  ihi'K'  tanfT  shcf's  is  February 
1  4.  1  JHO 

lk\  states  'hn!  Irtnff  *!,(■»  t.s  hdve  also 
\it>fii  filtn]  lAiin  rvKld'ed  bdie  rules 
r-pUiiiin  thune  siibfnilt»*d  with  >k.\  ■ 
r'-)i-Adriy  si.ht-dult-d  ijudrteriy  f^-.A  filing 
•«'.*)nsi",.,i  I  [,i;i;i,ir\  J".  IvMUj   The 
;'">;>o««Mi  »rf1tt';vf  d«te  fur  ;hf  i't,A  is 
M  irr.h  1.  l-mt 

(  .'p;fH  Mf  'fit-  f...r.)i  w>T*>  »«Tv»»<i  iip,ir! 
K  \  s  piritdii  nonal  cusloniem  nnd 
mttT'-sled  put'lic  bodies 

Any  pemon  desinnn  lo  h.'  ht-nr  1  or  to 
tii'il"'   I!.,  ;  '  ■''••,'  with  r»'f>T»Ti(p  '.n  this 
f-.li»<  i>Mi,,,i      .11  ,ir  ht-f'-ff  Marrh  IS 
;  ♦««   f.le  with  the  Fr.l.Ti!  K.nfTjQ 
KL-Ki.!.ilory  Commission,  H2^  North 
Capitol  Street.  NF^,  VN  ishmifton.  DC 
.-T-lJti   rt  motion  to  mfervt'iie  ur  n  pr  opst 
;i.  .!•  <  iTiiam  e  with  Rul.'s  21 1  ,uiJ  214  of 
t.'^ie  (Jommissii'i,  s  Rules  of  Practice  (inil 
lY.xedurf  |  M  (  i^K  3rt5:il.  385  214)   All 
protests  filed  vwith  the  (  onimission  will 
'•'■  '  'iiisiJerpd  by  it  m  deteniiiiiiry^  the 
ii[  pr-prit)ie  action  to  U-  taiwea  tjut  will 
not  serve  to  make  the  protf  slants 
P'irties  to  the  prticeediii^  Any  pfr^ou 
Ai-ihing  to  become  a  pmriy  to  a 
proreedin>j  or  to  partici^vute  as  a  [wriy  in 
any  hear^ix  therein  must  fiJe  a  motion  to 
.•i''T\-i;.'    :■  ,1   ,  I'Mjjno'  wuh  the 
Lomnussi.)!.  n  K  ,:«•«.  t,op»es  of  this  filing 


>■-.' 


:'\ 


(FR  Dec    Mf*-."!'^  Filed  3-13-H9  8  45  arr] 
BH-LiMO  coot  mr-et-m 


[DocKet  No  Rr8»-«7-OO01 

MItco  Pipeline  Co.;  Tariff  Filing 

March  «.  19W. 

Take  notice  thol  on  Mart.h  1.  laas, 
Mi'co  Pipt-line  Company  (Mitco). 
tendtred  for  fiiinx  with  ihe  Commission, 
to  bv  cffecli\e  April  1.  T*Hy,  the 
following  »hee».<i  lo  Miico  s  effective 
VEhC  Cas  Tanlf.  Original  Volume  No  1: 
First  R^vii^il  Sheet  So  2  H^ble  of 

Conicni.*) 
Onginal  Sbe»'t  .Nos  H  thmuKh  19 

(Sheets  reserved  f  ir  future  use) 
C)rVjnil.il  Sheet  Nos  J: I  th"i>iiv;K  4f> 
kale  Si.hetlijle  Kr  If  irm 
'I  run.'^p<>ri<i'ion| 
Or'v'inrtl  Sheet  .Nos  4'  thnniRh  "t. 
K.ite  Scht-diJe  FT  (Interniptible 
I  r^n.-iport.ition) 

Mitrn  states  thrit  it  elerfs  to  continue 
fi~  use  Its  nirrenl  rite  under  Rnte 
S(  hedule  T-1  for  fran.spnrt.ifion  service 
pirovuied  for  Transcontinental  Cas  Pipe 
l.iTie  (io'-poriiion  iTranircl  after  April  1. 
MH4  pursuant  tn  its  existinj^  (crtifu  ate 
on  file  with  the  Commission,  with 
explanation  for  sui  h  continued  u.se  as 
set  forth  in  the  filing  Miiro  operates  a 
small  8  S  mile  pipeline  delivering  natural 
ijti.H  from  one  hloi  k  on  the  Outer 
Cionlinentd!  Shelf  to  a  single 
interrnnnertion  with  an  intrastate 
pipeli.ie  Mitco  does  not  anticipate 
pi-oviding  any  additiopnl  services  to  any 
other  shipper  he\ond  the  existing 
service  to  its  nr,l>  rustiimer  Transco. 
.Mitco  states  tha'  it  is  filing  Rate 
S<:hediile8  FT  and  IT  solelv  to  comply 
with  Order  Nos  VW  and  S()9-A.  which 
riite  SI  heilule  provule,  inltT  alia,  for  nn 
open  season  for  firm  ,trn^  internptiMe 
trar^spiir',-  •;  m  ^_>^y,^'  ;'y  The  r«tes 
prLjpo»t'd  for  thew  rale  schedules 
roniiniie  to  releLt  the  existing  rale  upon 
which  the  (Commission  relied  when  the 
facilities  wer*  certific-aled. 

Mill  o  reijuests  the  (Comm.ission  grHiti 
whatever  waivers  may  be  necessary'  for 
the  (;t»mmi88ion  to  acivpt  the  proposed 
t-inff  sheets   and  for  the  tnrtff  sheets  tn 
!>e(  (ime  eflertive  on  A(>ril  1    1<*» 

.•\.'iy  perH<ins  desinng  tn  l>e  heanl  or  to 
make  any  pmtesi  with  reference  tn  s«id 
filing  should   oil  or  Itefore  March  14. 
\-*m  file  with  the  Federal  F.neryv 
Re'«vilalory  Tommisston   825  North 
(apitol  Street,  NK    W«shinj?1on  IX: 
2m26,  a  motion  to  intervene  or  protest  in 


accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  with  the  Commission  will  be 
considered  by  it  in  determiniivg  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  conference  or  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 
Lois  D.  Cashell, 
Secretory. 
[FR  Doc.  89-5806  Filed  3-13-89;  8:45  am] 

MLUNQ  COOC  S717-01-II 


[Docket  No.  RP89-68-000] 

Natural  Gas  Pipeline  Co^  of  Antertca 
Proposed  Changes  In  FERC  Gas  Tartff 

March  6.  1989. 

Take  notice  that  on  March  1, 1989  in 
compliance  with  Order  No.  509,  as 
amended  by  Order  No.  509-A,  Docket 
No.  RM88-15-000.  National  Gas  Pipeline 
Company  of  America  (Natural)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  lA, 

Second  Revised  Sheet  No.  23 
Second  Revised  Sheet  No.  24  and 
First  Revised  Sheet  No.  25 

Natural  states  these  sheets  are 
proposed  to  be  effective  April  1, 1989. 
These  sheets  contain  a  revision  to 
section  3(b)(ii)  to  conform  to  the 
requirements  of  18  CFR  284.305(e)  of  the 
Commission's  Regulations. 

A  copy  of  this  filing  was  made  to  each 
of  Natural's  jurisdictional  and 
transportation  customers  and  to 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Ejiergy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.211  and  385.214.  All  such  motions  or 
protests  must  be  filed  on  or  before 
March  14. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoUD.  Caahell. 
Secretary. 
[FR  Doc.  88-5807  Filed  3-1^-89:  8:45  am] 

■HAJNa  COOI  >717-OVII 


[Proiect  No.  2320  New  York] 

Niagara  Mohawk  Power  Corp^  Intent 
To  File  an  Application  for  a  New 
License 

March  7. 1989. 

Take  notice  that  on  December  29, 
1988,  Niagara  Mohawk  Power 
Corporation,  the  existing  licensee  for  the 
Middle  Raquette  River  Hydroelectric 
Project  No.  2320,  fded  a  notice  of  intent 
to  file  an  application  for  a  new  license, 
pursuant  to  section  15(b](l]  of  the 
Federal  Power  Act  (Act),  16  U.S.C.  808, 
as  amended  by  section  4  of  the  Electric 
Consumers  Protection  Act  of  1986, 
Public  Law  99-495.  The  original  license 
for  Project  No.  2320  was  issued  effective 
November  1, 1949,  and  expires 
December  31. 1993. 

The  project  is  located  on  the  Raquette 
River  in  St.  La%vrence  County,  New 
York.  The  principal  works  of  the  Middle 
Rawuette  River  Project  include  the 
following  developments,  each  with 
concrete  gravity  dams:  Higley,  with  a 
reservoir  of  700  acres  and  a  4,480-kW 
capacity  powerhouse;  Colton,  with  a 
reservoir  of  152  acres  and  a  29,520-kW 
capacity  powerhouse;  Hannawa,  writh  a 
reservoir  of  168  acres  and  a  7,200-kW 
capacity  powerhouse;  and  Sugar  Island, 
with  a  reservoir  of  29  acres  and  a  4,800- 
kW  capacity  powerhouse.  All 
developments  have  transmission  line 
connections  and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act, 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch,  Room  1000,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  300  Erie  Boulevard  West,  Building  A- 
1,  Syracuse,  NY  13202,  Attn:  Barbara  J. 
Raymond.  C.R.M.,  telephone  (315)  428- 
6353. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31, 1991. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-5785  Filed  3-13-89:  8:45  am] 

BHJJNG  CODE  e717-ei-M 


[Proiect  No.  2539;  New  Yorlk] 

Niagara  Mohawk  Power  Corp^  Intent 
To  RIe  an  Application  for  a  New 
License 

March  7, 1989. 

Take  notice  that  on  December  29. 
1988.  Niagara  Mohawk  Pov*^r 
Corporation,  the  existing  licensee  for  the 
School  Street  Hydro-electnc  Project  ,N'o 
2539,  filed  a  notice  of  intent  to  file  an 
applicabon  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act).  16  use.  808,  as  amended  by 
section  4  of  the  Electnc  Consumers 
Protection  Act  of  1986,  Pub.  L  99-495. 
The  original  license  for  Project  No  2539 
was  issued  effective  Apnl  1. 1962.  and 
expires  December  31. 1993 

The  project  is  located  on  the  Mohawk 
River  in  AJbany  and  Saratoga  Counties. 
New  York.  The  principal  works  of  the 
School  Street  Project  include  a  gravity 
dam  of  masonry  construction  with  a 
concrete  cap;  a  reservoir  of  100  acres; 
and  intake  into  a  power  canal,  a 
forebay.  and  pienstocks  controlled  at  a 
gatehouse:  a  powerhouse  with  an 
installed  capacity  of  38.800  kW: 
transmission  line  cormecbons;  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act. 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000.  Order  No. 
496  (Final  Rule  issued  Apnl  28. 1988)  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission  s  Pubhc  Reference 
Branch,  Room  1000,  825  North  Capitol 
Street  NT.,  Washington,  DC  20426.  The 
above  information  as  describ>ed  in  the 
rule  is  now  available  from  the  hcensee 
at  300  Erie  Boulevard  West  Building  A- 
1,  Syracuse.  NY  13202,  Atten:  Bart)ara  J 
Raymond.  C.R.M.,  telephone  (315)  428- 
6353. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  hcense  applications  must 
be  filed  with  the  Commission  at  lease  24 
months  prior  to  the  expir&tion  of  the 
existing  hcense.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31. 1991. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc,  89-5784  Filed  3-13-89;  8:45  am] 

BIUJNQ  cooc  S717-et-M 


[Docket  No.  RP8»-72-000] 
Nothem  Natural  Gas  C04  FiHng 

March  6. 1989. 

Take  notice  that  on  March  1. 1989. 
Northern  Natural  Cas  Company's 
Division  of  Enron  Corp.,  tendered  for 
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filing  lo  bifcomt  «  part  of  Northarn  • 
ITRC  C.4«  Turtff.  Third  Ri(vi»ed  Volume 

s     Mild  Rev  i»edShc«tNM   S.-»f  1 

Northern  siatst  that  Ihit  ■  i     '  ^^.-ct  n 
Tiled  In  comphdm.e  with  Ordn  \..    h;m 
to  «fl  forth  thitt  N(jrth<ir  will  rf<<..w.  Hie 
firm  transport.! tion  capdclly.  voluxiltnly 
rt'hncjulahrd  purturtnt  lo  }  ^264  J04|l|  of 
tlip  (^unmisMiiiii  •  R«?nuUti(jn».  un  a  fir»t 
tua'.R.  fir*l(i«!rv"'d  baii.s 

Any  p«'rH.<n  dcsirifi^j  lu  S.    ^.\,^,^.  1    ,;  to 
prutcnl  AMid  fil.DM  ihtould  filf  a  niotiuD  to 
intcr\ei)»>  or  pr'iicil  wi'h  the  F'tslcral 
KjHTyv  Ktixulrtlory  ( ■iinixniHgioiv  H^fi 
\ii(ih  r.v«pil(il  Siri-fl,  Nlv    VVdnhiu^tijii. 
[)(.'  JMJH.  in  rt.  (  .inlani  »•  with  the 
<  iiriiiiiifn.jn  «  Kui.'^  nl  i'rin.tli.*'  * 
I'^oi  .•(lui.-  I'.M  (  }R  Jrt.S.:n.  id5^14|.  All 
iutii  moiuNi«  or  prult-sls  ihuuKI  b«  fUed 
on  or  biffor*  Mcin.h  U    19HH   f^rolt-Hli 
will  f)«  ccifuiiiliTfil  hy  \hv  C^umriit*ion  ui 
ilMlcmimiiix  fti*"  fipprupn.ite  nctuin  hi  \>e 
trtlkt-n,  tiiil  wiii  iMTve  ti)  nirtke  prntestaiil* 
p«rtif«  lo  th«i  prui  #"eiliux    Any  perton 
wishiiirf  lo  (rfi.omi-  II  p<irfy  niu»t  file  a 
niotiou  to  inlnrvciiH 

OopiBt  uf  thm  niin){  arw  on  flic  with 
ihc  (iommmsiiwi  and  arv  avaiJdbie  for 
public  innpectlon. 
l^a  D  Caahall. 

\yy.  n.)<.  m  mud  ki1«i  j.  M~m  a4s  ami 

■■  I—  oooa  rrir-at-M 


I  Docket  Mo.  RPM-t  17-0071 

Northern  Natural  Qaa  Co.;  Dtvtsion  of 
Enron  Corp.;  Compnanca  wnti  Order 
Noa.  4«3  and  463-A 

M«r<  h  a.  1UHH 

Take  notn  a  thm  on  Kebniary  2M.  IMa 
Northern  Niitural  Cat  (k>inp«ny 
Divmuin  of  Rnnin  C.urp   |Nnrthfrn|. 
tiMiilBrT>d  for  filinjj,  at  part  of  Northrm  • 
FTJ<(M,rti  Irtriff    Ihin!  K.-vi«.'il  \\.|iirTM« 
No   1  (Voliinis  1  Tanffl  «nd  C)n>jmal 
Volama  No  2  (Volunw  Z  Tanff).  the 
foliowir\jj  larilf  aheets  to  b^<  omr 
cfferlive  Jdnuary  1.  IMHN 

Third  Rev luml  \  .>hinw  Sii   ! 
S^vHnth  Rrvta«>d  ShrH  No  ft.") 
Siihatitutp  Klfth  R.'vi»«<d  Shrrl  No  60 
Subilltule  S^vfdlh  Rnviaftd  Shr»rt  No 

»7 
Siibitltuip  Smh  RcM-ird  Sho-l  No  ftH 
Suhatilule  Ninth  Rt«via*(d  Sh«^t  No  OH 
S««()nd  Siibntiliilf  FirtI  Rj-via^^d  Sheet 

No  HHh 
Subititulf  F.iKhih  Revued  Shft-l  No  "0 
Substitute  Fourth  Ritviaed  Siwut  No 

TOa 
Third  RtnriMd  Sh«»t  No  TtJb 
Substitute  Fifth  Rpvisfd  Sheet  No.  70c 
OriffinaJ  Volume  S'o  2 
Subatltule  Flf^h  R*vl»4Ki  Sheet  No  Id 
SubalUuta  Piflh  Ravlaad  Sheet  No  la 


Substllutp  S  x1h  Rrviaeii  Shret  No  If 
Suballtulr  [  i^l'h  K.'v^,.-,)  ^h.-.-'  \  ■   !.• 
Ser«ixl  '^ubiiit  lie  Sixth  R^viweii  Sh««pt 

N  .    Ih 
S  .'is'  '  .•<■  S:x,'h  K.'vi»f(J  Shfct  No   li 
Si.:;s;.:^tL'  Second  Revigfd  Sheet  No 

111 
Fifth  Rpvia^d  Sh^'t  No  li  2 
Firit  Siibstitulf  ( )ri)jirirti  Shefi  No 

Northern  iialfs  thut  thfae  tnrif(  sh^f-tn 
tir*"  in  romplmnc*?  with  thf  lj"t'»-r  Orders 
ddtfid  S»'p'iTi.lx'r  .:U.  liirtrt.  «n.l 
Novembt-r  IS,  Ivirttt.  r»"<ip<'(,tivel>.  in 
oril»"r  thdt  Nor'h»TTi  s  tiinff  will  l)e  in 
conforn^rtnij;  wiLh  Order  No»  4KJ  and 
4a.VA 

An  J  person  desiring  to  bf.  heard  or  to 
protect  »a:il  filing  should  file  a  nioticin  to 
intervene  or  pro'est  with  the  FedtTdl 
Fner^^y  R('«uKitory  Commission,  825 
Nir'h  (Inpitol  Street,  ,NF. .  W.ishington. 
!)('  2fV4W.  In  «rrnrH,trrp  wi'h  Rtiles  m 
H.'-.ii  .■'14  nf  ifir  {'omniis^ion'n  Rules  of 
lY^fti.e  and  lY'TedTirr-  (19  CFR   ULS  Z^\. 
M^  2^^]   All  »\K  h  motions  or  pnifp^t"< 
shou!  i  be  filed  on  or  t)efor^  Mnn  h  15, 
TWH   Prote^U  will  be  (umsider^l  by  the 
Cornmisaion  in  determining  the 
appropnatp  Hction  to  be  taken,  but  will 
not  aerve  to  mnke  proteitanla  fiarties  to 
the  pfoc*»'ding  Any  p<-non  wtahing  to 
become  a  parry  muat  file  a  motion  lo 
Intervene  (Copies  of  this  fihng  are  on  file 
with  the  CoauiiiaaioQ  and  are  available 
for  publu  inspe*  tiun. 
LoM  D.  raatiall 
S>(  rmtijry 

iKR  Uo<.  (»^790  Kiled  3-lJ-«k  a46  amj 
M-UMO  cooa  arw-ai-M 

I  Docket  No.  nP—-K9-007] 

Northam  Natural  Qaa  Co^  OtvMon  of 
EnrtMi  Corp^  Propoaed  Cliangaa  In 
FERC  Qm  Tadff 

M,in  h  (V  1(WU 

I  dke  notice  that  Northern  \rftur,tl 
C.rt»  Company   Division  nf  Knnin  Corp  . 
(Northern)  on  February  2"   198H 
tenderfd  for  filing  revised  changes  in  its 
FTIRC  (iai  Tariff  in  cnmpiinnre  with  the 
Commiision  I  Order  ddted  [anu.iry  31. 
Ii»a9  in  this  pnH.eedjng  Northern  itate* 
that  the  filing  refiecta  a  further  decree »e 
in  rate*  below  the  reduced  rate* 
orifinally  filed  by  Northern  m  thu 
prn(  eeding  Northern  h^a  requeafed  that 
the  proposed  ^ing  la  made  effective 
October  27.  laea. 

The  Company  itates  that  copiea  of  the 
filing  have  been  mailed  to  eacji  of  ila 
customers  purchasing  gas  and  receivlrvg 
transportation  and  gathenng  services 
under  its  FKRC  Cat  Tariff  and  to 
interested  State  Commiseions  Any 
person  desinng  to  be  heard  or  to  protest 


said  filing  should  file  a  motion  to 
intervene  or  pnitrst  with  the  Kederai 
F.-iiTgy  Regula'ifry  Con;mi.-.sion   H^5) 
.North  C.ipiiol  Stp'et.  NF.    V\  a-^tanKton. 
DC2  ZIAM.  in  arrordanre  with  Rules  1'14 
and  211  of  tfip  Commissuui  s  Rules  of 
Practice  and  Pnx^dure  il-i  CFK  MiS  2\  I 
and  385.2111   All  such  motions  o: 
protests  must  be  filed  on  or  before 
March  14.  1«W  F»n>«ests  will  f>e 
(  nn«idere«1  by  the  ('<'mr!.ission  in 
ilrtefTnininu  't.e  .ippr  )r,n„tp  arliiin  to  be 
t<iiM'ti.  but  Will  not  serve  In  make 
proiestdnts  parties  to  the  pri»ceedirix- 
Any  person  wishing  lo  bt-come  «  party 
must  file  a  moiwwi  to  intervene  Copies 
of  this  filing  are  on  file  wuh  the 
Commission  and  are  available  for  public 
inspection 

Lois  D  Cathell, 

im  ik.t  ftu- seiw  filed  3-1  v^a  a45  sml 
■•u.s«o  cooc  tru-oi-M 


IDocket  No.  NPM-M-0051 

Panhandle  Eaatam  Pipe  Una  C04  Tariff 
Fling 

Mdrth  a  1989 

Tiikp  notice  that  on  February  27,  1M89 
Panhandle  F.astem  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  the 
following  n'vised  tariff  sheet  to  its  IT.RC 
Cas  Tanff,  Onginal  Volume  No  1 

First  Revised  Sheet  No  32-BU  1 

The  proposed  effective  date  of  this 
revised  tariff  sheet  is  March  1,  19tt9 

Panhandle  states  that  this  revised 
tariff  she«"l  is  being  refiled  in 
accordance  with  Ordenng  Paragraph  (B) 
of  the  Commission  8  Order  Cranting 
Rehearing  issued  January  31.  1969 

Ctjpies  of  this  letter  and  enclosure  are 
being  served  on  ell  junsdictional 
customers  and  interested  state 
commissions. 

Any  person  desinng  to  be  heard  or  lo 
protest  said  filing  should  file  a  motion  to 
interverw  or  protest  with  the  Federal 
Fnergy  Regulatory  Commission,  825 
North  Capitol  Street,  NF,.,  Washington. 
DC  20428.  In  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  3«5  211 
and  385.214)  AH  such  motions  or 
protests  should  be  filed  on  or  before 
March  14.  1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding 
Any  person  wishi.ig  to  become  a  party 
must  file  a  motioo  to  tctarveoe.  Coptea 
of  this  fihng  are  on  file  witk  the 


commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashall. 

Secretory. 

[FR  Doc  80-5810  Piled  3-1^-89;  8:45  am] 

MLUNQ  coot  ST17-01-M 

(Docket  Na  RPM-262-002] 

Panhandle  Eastern  Pipe  Line  C04 
Compttance  nung 

March  a  1989. 

Take  notice  that  on  February  28, 1988 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle]  tendered  for  filing  the 
revised  tariff  sheets  as  listed  on 
Appendices  A  and  B,  attached  to  the 
filing. 

Panhandle  states  these  tariff  sheets  to 
be  effective  April  1. 1989  reflect  (1] 
compliance  with  Ordering  Paragraphs 
(B),  (C],  [D],  and  (E]  of  the  Commission's 
Order  dated  October  31, 1988;  (2)  the 
application  of  Ordering  Paragraph  [B]  of 
the  Commission's  Order  dated 
September  2&.  1988  in  Docket  No.  RP88- 
241-000:  and  (3]  the  regularly  scheduled 
Annual  PGA  filing  to  be  effective  March 
1,1989. 

Panhandle  states  that  subsequent  to 
its  filing  of  Sept  30, 1988,  it  determined 
that  the  fuel  percentage  for  Rate 
Schedule  PT  should  also  reflect  the 
seasonal  basis  of  rates  herein  to  reflect 
the  distribution  of  these  costs  among  the 
transportation  customers  who  use  the 
system  at  flow  rates  which  are  not 
constant  from  season  to  season. 
Accordingly,  Panhandle  has  included 
seasonally  adjusted  fuel  percentages 
herein  and  respectfully  requests  wavier 
of  the  Commission's  Regulations  to 
permit  an  effective  date  of  April  1, 1989. 
No  change  in  revenues  results  from  this 
modification.  If  this  request  is  not 
granted  in  total.  Panhandle  has  also 
included  hererin  alternate  tariff  sheets, 
listed  in  Appendix  C  hereto,  which  do 
not  reflect  the  seasonally  adjusted  fuel 
percentages. 

Panhandle  states  that  the  filing  of 
these  revised  tariff  sheets  which 
satisfies  the  requirements  of  the 
Commission's  Order  dated  October  31, 
1988  in  this  proceeding  is  without 
prejudice  to  Panhandle's  rights  on 
rehearing  or  in  any  judicial  review 
proceeding  or  its  position  in  this 
proceeding  and  the  Docket  No.  RP88- 
241-000  proceeding. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  all  jurisdictional 
customer,  interested  state  commissions 
and  all  parties  to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  14, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  ^e  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  89-5811  Filed  3-13-89:  &46  am] 
aajjNQ  cooc  trn-ot-M 

[Docket  No.  RP89-73-O00] 

PeUcan  interstate  Gas  System; 
Proposed  Changes  In  FERC  Gas  Tariff 

March  6, 1989. 

Take  notice  that  on  March  1, 1989,  in 
compliance  with  Order  No.  509,  as 
amended  by  Order  No.  509-A.  Docket 
No.  RM88-15-000.  Pelican  Interstate  Gas 
System  (Pelican]  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  Sixth  Revised  Sheet  No. 
1,  Original  Sheets  Nos.  lA.  IB.  2B  and  35 
throu^  98.  Pelican  states  these 
proposed  sheets  are  intended  to  conform 
to  18  CFR  284.7  and  284.8(d]  or  284.9(d), 
as  apphcable.  to  provide 
nondiscriminatory  open  access 
transportation  effective  April  1. 1989. 
Pelican  further  states  that  the  tariff 
sheets  are  intended  to  set  in  place  Rate 
Schedules  FTS  and  ITS  and  the  General 
Terms  and  Conditions  under  which 
Pelican  would  perform  firm  and 
interruptible  transportation. 

Copies  of  this  filing  have  been  served 
upon  Pehcan's  jurisdictional  customers, 
entities  inquiring  about  service,  the 
Louisiana  Public  Service  Commission 
and  the  Department  of  Natural 
Resources  Office  of  Conservation  of  the 
State  of  Louisiana. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  writh  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  on  or 
before  March  14. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CaaheO. 

Secretary. 

(FR  Doc  80-5612  Filed  3-13-88;  8:45  am) 

aajjaa  cooc  s7i7-«t-« 


(Pro)act  No.  2370;  Maryland] 

Pennsylvania  Electric  Co^  Intent  To 
FUe  an  AppHcatlon  for  a  New  Ucenee 

March  &  1988. 

Take  notice  that  on  December  3a 
1988,  Pennsylvania  Electnc  Company, 
the  existing  licensee  for  the  Deep  Creek 
Hydroelectric  Project  No.  237a  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  198a  Pub.  L  99-495.  The  original 
license  for  Project  No.  2370  was  issued 
effective  May  1, 1965.  and  will  expire 
December  31. 1993. 

The  proejct  is  located  on  the  Deep 
Creek,  a  tributary  of  the  Youghiogheny 
River,  in  Garrett  County,  Maryland.  The 
principal  worsts  of  the  Deep  Creek 
Project  include  an  86-foot-high.  1,300- 
foot-long  eeirth  and  rockfiU  dam  with  a 
concrete  side  channel  spillway:  a 
reservoir;  a  9-foot-diameter.  7,100-foot- 
long  concrete  and  steel  lined  power 
turmel  leading  to  a  surg^  tank  and  two  5- 
foot-diameter  steel  penstocks;  a 
powerhouse  with  an  installed  capacity 
of  19.200  kW;  a  switchyard  with 
transmission  line  connections;  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000.  Order  No. 
496  (Final  Rule  issued  Apnl  28, 1968)  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission  s  Pubhc  Reference 
Branch.  Room  1000,  825  North  Capitol 
Sb^et  NE.,  Washington.  DC  20426  The 
above  information  as  descnbed  in  the 
rule  is  now  available  from  the  licensee 
at  1001  Broad  Street  Johnstown.  PA 
15907, 

Pujsuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  appications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  b :^ :> 1 1  cations  for 
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luerisu  for  thii  project  miut  b«  fil«d  by 
[Vcfrnibt-r  31.  VJ»1 
LoiM  a.  rwkall 

irR  Dor    W-47ae  Kllod  S-tJ-«t  »«•  Ml] 

■LUHQ  CXXM  (7 1  ?.««-« 

IDoc<w<WaRW-74-000| 

8outtt«m  Natural  Oaa  Co^  CompManoa 


ComaUMkoa  and  ar«  avaiiabk  far  paUic 


in 


Miin:h  ^   IIWU 

TdkB  notice  thai  on  Mar<:h  1,  ISJHH. 
S<}uth«m  Nahiml  C«§  Company 
(Southern)  fllwd  S«xind  R«r«1fl«d  Sh«*t 
No  30AA  and  Onuinal  Sheet  No 
3<1AA  1  to  iti  FlUi:  Gas  Tariff.  Sixth 
Revised  Volume  Ntx  1   to  be  effective 
Apnl  I.  IIMS  Southern  ttatee  that  this 
filing  It  meda  m  romphaaca  with 
Qjmmiaslcn  Onier  Noa.  SOU  and  SO»-A. 

Southani  itatea  that  on  Sheet  No 
30AA  and  30AA.1— New  eectian  0(1)  has 
bf«n  added  to  Rate  Schedule  FT  to 
provide  that  if  Soatham  doea  not  hava 
capacity  evaiiable  to  eervc  all  or  part  of 
a  requael  for  aerTlce  through  Oiter 
ContioentaJ  Shelf  [OCS\  faohttea.  it  wtil 
tender  aamas  of  existing  fk-a  shipper* 
ustn^  such  capacity  within  10  days  ol 
receiving  the  ret^uest.  Southern  further 
states  that  if  a  shipper  desires  to 
relinquish  capacity  on  OCS  facilities, 
such  capacity  shall  be  reallocated  on  a 
first-come,  first  served  basis  to  the 
extent  capacity  is  requested.  Southern 
points  out  that  shippers  receivlnji 
realiiKalod  capacity  from  section  7 
certificated  services  must  agree  to 
accept  the  original  term  of  the  service 
unless  Southern  agrees  otherwise 
Section  enh)  has  been  revised  to 
referetice  new  section  0(i) 

Southern  states  that  copies  of  this 
filing  are  being  mailed  to  all  of  its 
jurisdictional  purchasers,  shippers,  and 
interested  state  retfulatory  ccmiTnisslons 

Any  person  desiring  to  be  heard  or  to 
proteet  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  2012a.  In  scoordance  with  Rules  214 
and  211  of  the  Commission's  Rales  of 
Practice  and  Procedure  18  CFR  385.214. 
385  211  (19881.  All  such  motions  or 
proteaU  shouid  be  filed  on  or  before 
March  14.  IMS.  Protests  will  be 
considered  by  the  Commission  m 
determining  the  apprupnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  pemnn  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fUing  are  on  file  with  the 


Secrttary 

[PR  Ooc  a»-U1l  nied  S-lS-a».  IMS  am] 

MUJMa  coai  snT-«v« 


fOoehatMa 


SupMlor  Offahor*  Co;  TarWT  Filing 

Martha.  198i 

Take  notice  that  on  March  1.  1960. 
Superior  Offshore  Pipeline  Company 
(  SOPCO").  12450  Creenspoint  Dnve, 
Honston.  Texas  77080-1991,  filed, 
pursuant  to  |  284  304  of  the 
Commission  »  Regulations  promulgated 
by  Order  Nos  509  and  5(»A.  setting 
forth  the  awthod  by  which  SOPCO  will 
allocate  available  firm  and  Interniptihle 
transportation  capauty  m  the  following 
tariff  sheets 

Original  Volume  No.  1 

Second  Revised  Sheet  Ha.  32 
First  Revised  Sheet  No  32A 
First  Revised  Sheet  No  32B 
Firat  Revised  Shaet  No.  32C 

Copies  of  this  filing  were  served  on 
SOPCO  customers 

Any  persons  desliing  to  be  heard  or  to 
protest  said  fiHng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  Washington.  DC 
20428,  In  accordance  with  Rales  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  All  such 
motions  or  protests  should  be  filed  on  or 
before  March  14.  1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  seTre  to  make 
protestants  parties  to  the  proceeding 
Any  person  vvlshing  to  become  a  party 
must  file  a  motion  to  interevene  Copies 
of  this  filing  are  on  file  with  the 
Commiesion  and  are  available  for  public 
inspection. 
Lois  O  Caahell 
S«cntary 

[FR  Doc.  8e-Ml4  Filed  3-i3-a9:  4:45  pmj 
aajjMO  cooa  srir-st-M 


IDockat  No.  RPt»-«1-0(X)) 

Tarpon  Transmlsaton  Co.;  TwWf  Fling 

March  a.  laM 

Take  notice   hat  on  March  1. 198a 
Tarpon  Tranamission  Company 
(Tarpon),  an  interstate  natural  gas 
pipeline  operatirvg  on  the  Outer 
ContinenUl  Shelf  (OCS).  tendered  for 
filing  with  the  Conmuseton  as  part  of  its 
FERC  Gas  Tanff,  Onginal  Volorae  No.  1. 


tke  fodowiag  tartfT  shecta.  to  be 
effective  April  1.  1980:  First  Revised 
Sheet  No.  45.  Onginal  Sheet  No.  45-A. 
and  First  Revised  Sheet  No.  48.  Tarpon 
states  thai  theae  tan£f  sheets  set  forth 
the  method  Tarpon  will  use  to  reallocate 
firm  transportation  capacity  in  the 
future,  in  accordance  with  Commission 
Order  Nos  509  and  SOB-A 

Tarpon  further  states  that  it  is 
currently  providing  "open  access" 
transportation  services,  and  that  rates 
for  such  services  conforming  to  the 
requu  omenta  of  Part  284  of  the 
Commission  s  Regulations  have  been 
effective  since  December  1. 1987.  Tarpon 
also  notifed  the  Coaumssioiv  pnrsuant 
to  revned  f  284.30S(d)(2).  that  it  wtU 
continue  using  its  current  rate  for  non- 
Pwi  284  tranaportabon  service  to 
Trunkhne  Gas  Cotnpany  after  Apnl  1. 
1980.  subject  to  the  outcome  of  the 
remand  proceeding  presently  pending 
before  the  Commission  in  Docket  Nos. 
RPe4-62.  9t  aJ.  Tarpon  states  that  the 
rate  charged  Tmnkline  is  the  same  rate 
as  that  charged  for  Pari  284 
tranaportaboo  servioes  pursuant  to  its 
Rate  Schedules  ITS  sad  FTS. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
Intervene  or  protest  nvith  the  Secretary, 
Federal  ^wi^  Regulatory  Commission. 
825  North  Capitol  S(r«et,  N£., 
Washington.  DC  20428.  in  accordance 
with  Rules  211  and  214  of  the 
CorflBission's  Rules  of  Practice  and 
Procedure  (1«  CFR  385.211  and  385.214) 
Such  motions  or  protests  should  be  filed 
on  or  before  March  15,  I960.  Such 
motions  or  protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  desiring  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pnblic  inspection 
Lois  D.  CaahalL 
Secretary 

(FR  Doc.  8e-57Vl  Filed  3-13-8&.  8  45  pm) 
imxma  coot  s7u-oi-« 


(Docket  No.  RP«»-7«-000] 

TranaconOnantal  Qm  Ptpa  Una  Corp.; 
Propoaad  Tariff  Sheets 

March  8,  1989 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  March  1, 1989  the 
following  Unff  sheets  to  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
Soch  sheets  are  proposed  to  be  effective 
April  1.  1M9. 


First  Revised  Sheet  No.  196-E 
Original  Sheet  No.196-F 

Transco  states  that  if  is  submitting  a 
tanff  sheet  which  is  required  by 
§  284.305(3)  of  the  Commission's 
Regulations.  Section  284.305(e)  states: 
"By  March  1. 1989,  to  be  effective  no 
later  than  April  1, 1989.  all  OCS 
pipelines  must  file  tariff  provisions 
setting  forth  the  method  by  which  firm 
transportation  capacity  will  be 
reallocated  under  S  284.304(c]  in  the 
event  two  or  more  shippers  seek  to 
obtain  the  firm  capacity  that  one  or 
more  shippers  offer  to  relinquish." 
Accordingly,  Transco  is  submitting  First 
Revised  Sheet  No.  196-E  and  Original 
Sheet  N0.196-F  to  be  included  in  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  Such  tariff  sheets  will  be 
included  in  Transco's  Rate  Schedule  FT. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to  its 
jurisdictional  customers  and  interested 
State  Commissions.  In  accordance  with 
the  provisions  of  S  154.18  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  pubhc  Inspection 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 
main  offices  at  2800  Post  Oak  Boulevard 
in  Houston,  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  14, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  v^rishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasbeU, 
Secretary. 
(FR  Doc.  89-5815  Filed  S-13-89,  8:45  am) 

BILUNO  COOe  t717-01-H 


[Docket  No.  RP89-e9-000] 

UnKed  Gm  Pipe  Une  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

March  8, 1989. 

Take  notice  that  on  March  1, 1989, 
United  Pipe  Line  Company  (United), 
Post  Office  Box  1478.  Houston.  Texas 
77251-1478,  filed  pursuant  to  S  284.305(e) 
of  the  Federal  Energy  Regulatory 


Commission's  (Commission) 
Regulations,  tariff  sheets  to  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff,  The  tariff  sheets  filed  by  United 
are: 

To  Be  Effective  April  1,  1989 

Third  Revised  Sheet  No.  48-A 
Original  Sheet  No.  48-Al 
Original  Sheet  No.  48-A2 

United  states  that  these  tariff  sheets 
are  filed,  as  required  by  Order  No.  509 
issued  December  9, 1988.  as  amended  by 
Order  No.  509-A  issued  February  21, 
1989,  to  establish  the  manner  in  which 
firm  capacity  will  be  reallocated  under 
5  284.304(c)  of  the  Commission's 
Regulations  in  the  event  that  more  than 
one  Shipper  seeks  to  obtain  the  firm 
capacity  relinquished. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  on  or  before  March  15, 1989, 
and  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  desiring  to 
become  a  party  must  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 
(FR  Doc.  89-5795  Filed  3-13-89;  8:45  am) 

BtLUNQ  COOE  S717-01-M 


[Project  No.  2442  New  Yorlt] 

City  of  Wateilown,  New  Yorlq  Intent 
To  File  an  Application  for  a  New 
Ucense 

March  6, 1989. 

Take  notice  that  on  December  30, 
1988,  the  City  of  Watertown,  New  York, 
the  existing  licensee  for  the  Watertown 
Hydroelectric  Project  No.  2442,  filed  a 
notice  of  intent  to  file  an  apphcation  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986,  Pub.  L  99-495.  The  original 
hcense  for  Project  No.  2442  was  issued 
effective  April  1, 1962,  and  expires 
December  31, 1993. 

The  project  is  located  on  the  Black 
River  in  Jefferson  County,  New  York. 
The  principal  works  of  the  Watertown 
Project  include  a  main  concrete 


diversion  dam.  13.5  feet  high  and  650 
feet  long,  and  a  second  similar  diversion 
dam,  200  long:  about  225  acres  of 
reservoir,  a  concrete  headgate  structure 
with  25  wood  gates  and  a  canal.  20  feet 
deep.  55  feet  wide  and  950  feet  long;  a 
powerhouse  with  an  installed  capacity 
of  5,400  kW;  a  transmission  line 
connection;  and  appurtenant  facilities. 

Pursuant  to  section  lb(b)(2)  of  the  Act. 
the  licensee  is  requirod  to  make 
available  certain  information  descnbed 
in  Docket  No,  RM87-7-ono.  Order  No 
496  (Final  Rule  issued  Apnl  2a  1988)  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission  s  Public  Reference 
Branch.  Room  1000.  825  North  Capitol 
Sti-eet,  NE.  Washington.  DC  20426,  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  Room  302,  Watertown  Municipal 
Building.  245  Washington  Street. 
Watertown.  NY  13601-3380, 

Pursuant  to  section  151c)(l)  of  the  Act. 
each  apphcant  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31, 1991. 
Lois  D.  CaahelL 
Secretary. 
(FR  Doc  89-5787  Filed  3-13-80;  8:45  amj 

SaiJNQ  COOC  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3533-71 

Workshop  on  Oualitattve  and 
Quantitative  ComparatriHty  of  Human 
and  Animal  Developmental 
Neurotoxicity 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting^ 

summary:  This  notice  announces  a 
scientific  workshop,  sponsored  by  the 
Environmental  Protection  Agency's 
Office  of  Toxic  Substances  and  Office  of 
Research  and  Development  and  the 
National  Institute  for  Drug  Abuse,  to 
critically  evaluate  the  effects  of  known 
human  developmental  neurotoxicants 
and  to  compare  them  with  the  effects 
seen  in  animal  studies.  The  meeting  wiH 
be  held  at  the  Williamsburg  Hilton  Hotel 
in  Williamsburg.  Virginia, 
DATES:  The  workshop  will  be  held  on 
April  11,  IZ  and  13, 1989.  begmning  on 
Tuesday,  April  11,  at  8:30  a.m.  and 
ending  Thursday,  Apnl  13.  at 
approximately  12.-00  noon.  There  are 
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limited  tpHces  avHilabl«  for  memben  of 
the  public  to  attend  either  as 
partn  ipants  or  ubservcri 

fom  nmjHin  mnrnmAnom  com- act 

Dr  Cottp^-r  Re^«.  L'  S  Knvironmrntal 
lYot«:tK>n  Afrrnry   (TS-THW).  401  M 
btre«t  SW  .  Washinglnn.  IKl.  204flO,  Tel 
(202)  3a2-3505  (hTS  3fl2-35()f>),  for 
informatKin  nhmii  thf>  wnrkshnp  itself 
<ind  for  application  as  a  participant  or 
an  oh»«Tver  Space  is  limited  Apply  by 
M.irth  \^  1<W9 

VJp^vamtfJMy  (mtowmattow:  Several 
tiKfiils  have  b«>n  identified  •■ 
develiipmental  neun)foxi(j»nti  in 
huiinns  elhannl.  mj-thvlmtTt  ury-   ["CB*. 
Icaii.  X  iiradialion,  diphenvlhydantoin. 
and  •rveral  >ubatan<  e^  of  abu)*e   These 
a«ents  have  S«»«'n  evahiated  in  a  ntimber 
(if  iiiiimHl  studii's  and  ijiialitalive 
I  urnpfin-ioiis  twtween  the  hiimnn  and 
imi.iihI  (lata  have  been  made  for  some 
In  the  past,  several  symposia  have  been 
held  where  data  have  h»"en  presented  on 
these  rheiTiK  als.  but  there  has  been  no 
nunroiis  review  of  the  data,  pspeci.dly  a 
I  .ifiipariion  of  efferis  based  on  dose 
This  uiformation  wtnild  be  extremely 
valuable  for  buildmx  '«"  uifornudion 
base  for  the  ptir^kmes  of  risk  astM'iwment 
(eg  .  reducing  uncertainties  resarding 
interpretation  of  results)  and  for  use  in 
establishtiiK  rn'eria  for  selecttn«  agents 
An  Agency  wide  workgroup  is 
developui^  l«!al  guid«line«  u)  Ihu  art-a 
The  ouliine  of  ihi-  program  iik  ludfs 
(1)  On  Apnl  n    a  f^ill  day  of 
presentations  bv  experts  sumnianzing 
human  and  animal  dat.i  on  given 
chemicals  or  classes  of  i  heniicals.  (2)  on 
April  12.  a  full  day  of  sniall  work  jjruup 
discu««.onit  to  <*ddrt!M  spm  tfu.  i**iie« 
((Jualilative  Cum^nsoiiA. 
Neurobiology,  Study  Design. 
Quantitative  (ioinpansons.  aiut  Triggers 
for  resting)  an(i  prfparr  a  rejxjrt:  and  (1) 
on  April  1.1.  a  half  day  of  sunimarinng 
the  reports  of  th«  worigroup* 
conclusions   F'ar'icipants  will  include 
spe.ikers  and  attendees  who  are  beui^ 
invited  because  of  their  spt-cific 
expertise  and  a  limited  number  of 
addilioaal  members  of  the  public  »»rho 
express  an  mter«s«t  in  attending  The 
proceedinji*  and  results  of  tins 
workshop  will  be  tubmitled  for 
piibliciition. 

Da  tod.  Manii  1    IHW. 

Erich  BrMtlMiMr. 

Acting  Amutamt  Admiaimtrator  for  AvaeorcA 
and  Du  vuiopamni. 

|FK  Doc  ■B~4J34  FMmI  3-7 ^Mt  Mft  AinJ 
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FEDERAL  RESERVE  SYSTEM 

Ag«ncy  Form*  undvr  R*vl«w 

March  a.  1980. 

BackgrtMind 

Notice  it  hert^by  given  of  final 
approval  of  propoied  Information 
collection!  s)  by  the  Board  of  Goverrjor* 
of  the  federal  Re»erve  System  (Board) 
under  OMB  d«lef»ated  authority,  as  p«r  5 
CVR  132a9  (OMR  Regulation  on 
('ontroihng  Paperwork  Burdens  on  the 
hibli.  ) 

FOW  nWTHCn  M^OmtATIOM  COMTACT 

Ff'drra!  Rt^strye  Board  Clearance 
Ufficfr — Frederick  I  S(iiro««der — 
UiviAJon  of  Re»eariii  and  Slatiatjc*. 
Board  of  f  .ovemors  of  the  Federal 
Re.serve  System.  Washington.  DC 
ZtXVSl  (202-452-3822) 

OMB  l^'sk  Ci'ficer — Gary  Waxnian — 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
BiKi^et.  New  Fjtecutive  Offio! 
Huihling.  Room  3208,  Washington.  DC 
20603  (202-395-7340) 

Final  approval  under  OMB  daiej^ated 
aulhortty  oi  the  extension,  without 
revision,  of  ttw  following  report 

HrfMTt  (itJe  NoliricalK>n  of  Fort-ign 

Branch  Slatiia. 
■Vk'''"c  V  f(<rw  numbt'r  PR  20SA. 
( ^MB  l\>ckft  number  7100-00»0 
A"ne«7trt»fTr>-  F v en t  genera tt»d 
fifportiTS  Stale  member  banks.  Fdge 

and  Agreement  Corporations,  and 

bank  holding  companies 
Annual  rvfHTtinfi  haurs.  29 
Estimated  number  of  respondents  116 
Estimated avfrciir  h(Hirs  prr  response: 

025 
Small  businesses  a.'e  affected. 
(let)i'ru!  deacripiian  of  reports. 

I  his  information  collection  is 
nirtndatory  (12  II  S  C.  321.  BOl.  602.  615, 
and  lft44|c)l  and  is  not  given 
confidential  treatment 

This  report  notifies  the  Federal 
Reserve  of  the  opening,  closing,  or 
relocation  of  a  foreign  branch  of  state 
member  banks.  F.dge  and  Agreement 
corporations,  or  bank  holding 
companies  This  information  enables  the 
Federal  Reserve  to  ensure  the  safety  and 
soundness  of  the  U  S.  banking  system 

Board  of  Covtmurs  o/  tiia  F«dar«l  Rsmtv* 
System.  March  S.  1989 
WUUainW  WUm, 
SfHTKiary  of  lim  Board. 
|FK  Doc  «-VM  Fited  S-l>-«e:  MB  «aj 


Bancmtdweet  Corp^ 
Engage  de  Novo  In 
Nonb«ildng  ActivWM 


To 


The  company  listed  in  this  notice  has 
filed  an  apphcation  under  {  Z25.23(a)(l) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval    . 
under  section  4{c)(A)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(t)|8)|  and  {  225.21(a)  of  Regulation 
Y  (12  O'R  225.21(8)1  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  |  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
thnnighout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemorm.  Interested  persons  may 
express  their  news  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reaaonably  be  expected 
to  pn)duce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gams  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  unchie  concentration  of  r^esourres, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  quesbon  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  heanng. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  uidicaLing  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Ciovemors  not  later  than  March  31, 1989 

A  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  'Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  5S480: 

/  BancMidwest  Corporation,  St.  Paui 
Minnesota:  to  engage  de  novo  in 
providing  data  processing  services  that 
are  financial,  banking,  or  economic  in 
nature  pursuant  to  |  Z25.2S{b){7)  of  the 
Board's  Regiilition  Y.  Theee  ectivHiet 
will  be  condncted  in  MMneeots  and 
Wisconsin. 


Board  of  Governors  of  the  Federal  Reserve 
System.  March  8. 1969. 
lennifer  |.  lohnsoa. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-5758  Filed  3-13-89;  8:45  am] 
■MJJNQ  COM  aie-at-ii 


Change  In  Bank  Control  Ptotlce; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Rudolph  E. 
Fsrfoer 

The  notificant  hsted  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  2B,  1989. 

A.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Rudolph  E.  Farber,  Neosho, 
Missouri;  to  acquire  an  additional  0.92 
percent  of  the  voting  shares  of  Anderson 
Bancshares.  Inc..  Neosho.  Missouri,  and 
thereby  indirectly  acquire  Anderson 
State  Bank.  Neosho.  Missouri. 

Board  of  Ciovemors  of  the  Federal  Reserve 
System.  March  a  1969. 
lennifer  |.  lohnaoo. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-5759  Filed  3-13-89;  8:45  am) 
BMOJNa  COM  tllO-Ot-li 


Louisville  Co^  Acquisition  of  Company 
Engaged  In  Permissible  Nonbanking 
Actlvtties 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Boards  Regulation  Y  (12  CFR 
225.23(8)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
lB43(c)(8))  [and  S  225.21(a]  of  Regulation 
Y  (12  CFR  225.21(a)))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 


holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
heanng  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  vkTitien  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  mdicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  30, 1989. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Louisville  Company,  Louisville. 
Nebraska;  to  retain  Home  State 
Insurance  Agency,  Louisville.  Nebraska, 
and  thereby  contmue  to  engage  in 
general  insurance  agency  activities 
pursuant  to  {  225.25(b)(8)(iii)  of  the 
Board's  Regulation  Y  in  the  communities 
of  Louisville,  Nebraska,  and  Cedar 
Creek.  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  &  1989. 
Jennifer  |.  lohnaoo. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-5760  Filed  3-13-89;  8:45  am) 
BHJJNQ  COM  UW-OI-M 


Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies;  James  W. 
Miller  et  aL 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  holding 
Regulation  Y  (12  CFR  225.41)  to  acquire 
a  bank  or  bank  holding  company.  The 
factors  that  are  considered  in  acting  on 


the  notices  are  set  forth  in  paragraph  7 
of  the  Act  (12  U.S.C.  181 7(j)(7)) 
The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  notices 
have  been  accepted  for  processing,  they 
will  also  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  mav  express  their 
views  in  writing  to  the  Rt-ser\'e  Bank 
indica.ed  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors  Comments 
must  be  received  noi  later  than  March 
28.1989. 

A.  Federal  Reserve  b.inK  of  Chicago 
(David  S.  Epstein.  Vice  »i^-  dent)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  James  W.  Miller  a  Theodore  G. 
Saltzman.  Jr.;  to  each  acq  jire  2.68 
percent  of  the  votiny  share  of  F*ioneer 
Development  Company  Sergeant  Bluff. 
Iowa,  for  a  total  for  f-ach  noiificant  of 
25.82  percent,  and  itier^tv  indirectly 
acquire  Pioneer  Bank  Sercf-rint  Bluff. 
Iowa. 

B.  Federal  Reserve  b^nk  of  San 
Francisco  (Harry  vv   cr>-t-r..  Vice 
President)  101  Market  Sirf-et.  San 
Francisco,  California  wois 

1.  George  A.  ViaJher  Mumet  A. 
California:  to  acquirt  «t  kdst  13.03 
percent  of  the  voting  shares  of 
California  City  Bancorp  Orange, 
California,  and  thereby  indirectly 
California  City  Bank,  N.A..  Orange, 
California. 

Board  of  Governor*  of  the  Federal  Reserve 
System,  March  8, 1989. 
lennifer ).  |ohnsoa. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-5761  Filed  3-13-89;  8:45  amj 

MLIJNQ  COM  ttlO-OI-M 


The  National  Bancorp  of  Kentucky  et 
aU  Formations  of.  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board  s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  US  C.  1842)  and 
§  225.14  of  the  Board  s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  mdicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  m  writing  to  the 
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Rfst'rve  Bank  or  to  the  ofTices  of  the 
RfiHrd  of  CovemoM.  \riy  comment  on 
Hn  HpplicHtiun  that  r»«(jiirsf8  a  hrnring 
must  ini  !u(lc  h  »i  I'cmcnt  of  why  n 
wnltpn  pr<-si"ii.i':iin  wnM  nnt  giiffitf  in 
lieu  of  a  f}f'.ir';ij<   idci;!:!)  ir.g  sptM  tfic  nil> 
liny  questions  of  fact  that  ar«  in  dupulc 
and  summarizjnjj  the  evidence  thai 
would  be  presented  at  a  hearing 

Unless  otherwise  noted,  comments 
r.'gaitlin^  each  of  these  applications 
must  b«  rwrelved  not  later  than  March 
31,  1IW«. 

A.  FedersI  RoMrvs  Bank  of  Clcn'eland 
(|<ihn  J.  Wi\*i'(|.  jr.  Vice  Pr«sidi!nt)  n.S5 
F.,ijt  Sixth  Sfr.'Pt.  Cleveland,  Ohio  44101: 

7.  The  Ndfrnnol  Bancorp  of  Kentucky. 
I.fxington,  Kentucky;  to  acquire  100 
; '  rccnt  of  the  votinjj  hhnn^s  of  National 
II  ink  A  Ti^st  Company  of  Paris,  PHris. 
Kentucky. 

B.  Fsderal  Roserw  Bank  of  Richmond 
(IJoyd  W  Bostian.  |r ,  Vue  PrpsidL-ni) 
">)1  K^ist  Byrd  Street.  Rk  hm.mt,  Vir^mia 
2-\H\\ 

1  CBS'TOarkshursi  Corff..Fdirmot\X. 
V\  est  Vinjini.i.  to  become  a  bank 
hol.iinK  company  by  acquiring  100 
ptTrent  n\  Ihi-  i  iiiriij  sh<ir»»s  uf 
Community  [Unk  A   I  n:si  of  Harrison 
('r)unty,  (  l,irksbnr){   V\  est  Virx'.nia 

J  CBtrT  FitHiiM  hil  ('(irp.  Fairmont. 
VVfst  Virxinia,  ana  (JU*  I  CJarksburn 
Corp  Kairmonl.  WtMi  Virsinin  to  merR»* 
wiih  Cor,»<)li<ldicii  tian(  Sharf-s,  Inc.. 
Clark.i)()urn,  VV  cdt  V  iryinia,  anil  thereby 
iniiirt'itJy  aciimre  the  Lowndes  Bank. 
("Kirksbiirs,  \A  .-si  V  irvi.'lia 

C  Fedm hI  ReAervH  Uank  of  Atlanta 
IK  ifi.Tl  K   Hei  k.  Vii  e  {Ve-Hidenl)  l(>t 
Marieltrt  Street,  NW  .  .Ailanta,  Ceor-ia 
iOM)i 

1  Pt'iilf  If'i/rr;  nunknifi  Company. 
Ponte  Vedrn  Wen  -h.  Honda,  to  become  a 
bank  hoM.n^  (  ompany  by  ncquinnjj  100 
pen  eiil  oi  ih.-  vniin«  nhart's  uf  t'onle 
Ve  !-.i  N,,-,  ,r,.il  B.ink,  Ponte  Vedrii 
Befit  h.  Flond'i    a  lif  rino  bank 

Huufd  uf  (,<ivrrniirt  of  the  Federiii  KeMtrve 
Synl-in.  M.if  h  H.  UJHH 

lennifar  |    loknaoo. 

AiiiHiod'  'itfcrvliirv  of  the  SiKin! 

jfTi  [).K-,.  «*-67(lJ  rW^i  S-li-«9:  8  45  •m] 

MLUMO  COIN  «1«-«V« 


Susquehanna  Bancsharee,  Inc^  et  al^ 
FormatkKia  of;  Aogulsltlona  by;  and 
Merg«r«  04  Bank  holding  Compeniee 

Thf  loinpanifn  listt-  !  in  thi.s  notice 
have  appli.'d  (or  the  ll<iard  §  approvtil 
under  set  t!on  3  of  the  Bank  KoiiljnjJ 
Corrpany  A>  I  112  I!  SC   1H42)  and 
I  Z2S  14  of  the  Floard  »  Regulation  Y  (12 
(l^K  ZZS  H)  to  be<u)me  a  bank  holding 
company  or  lo  acquire  a  bank  or  bank 
holdinjj  ( ompany  The  f„    tors  that  are 
coniidared  in  acting  on  the  application* 


are  get  forth  in  section  3(c)  of  the  Act  (12 
use  ia42(r)). 

F,ach  application  is  available  for 
immediate  inspet  tion  at  the  Federal 
Ri'servp  Bank  iridnatpd  Once  the 
applicHtKjn  ha,s  been  accepted  fur 
pro(  issinK  1'  wdl  hl.10  be  available  for 
mspection  at  the  offices  of  the  Board  of 
Co\  emors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Rfscrve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  opplication  that  req'i*>st3  a  hearing 
must  include  a  statement  of  why  a 
wntlen  presentdtion  wiuid  not  suffice  in 
lieu  of  a  hearinjj,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summariiing  the  e\idence  that 
would  be  presented  at  a  hearing 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  3, 
l:3HP. 

A   Fwder«l  Reserve  B.ink  of 
Philadelphia  (I  bomas  K.  Desch.  Vice 
l^.'si'-Tiil  10()  .North  6ih  Sin?et. 
Philadelphia.  Pennsylvania  19105. 

t   Susquehanna  Bancsharett.  Inc  . 
Lilitz.  Pennsylvinia    lo  acquirp  100 
per'  ent  of  th"  voting  shares  of  Farmers 
ft  Mi-rrhanls  Bank  of  Ha«erstown, 
H,'ijfrslown,  Mirvland 

H  Fedaral  Reserve  Bank  of  Ch>cai(o 
(David  S.  Fpstein.  Vue  lY^sidenll  230 
South  LaSalie  Street.  Chicagii,  Illinois 

tioeso: 

/  Chemu  al  Financial  Corporation. 
.Midland.  Michigan,  to  acquire  IIX) 
perc«?nt  of  the  voting  shares  of 
Community  Financial  Corporation, 
Harbor  Beach,  \fichigan,  and  thereby 
indirectly  acquire  The  Cass  City  State 
Bank.  Cass  City  Michigan.  The  Peoples 
State  Bank  of  Caro.  Michigan,  Cart), 
iVtii  higan.  and  Huron  Community  Bank. 
Hart)or  Bearh.  Michigan. 

C  Fwlaral  Reserve  Bank  of  St  Louis 
IK.indall  C  SumniT.  Vice  President)  411 
Locust  Str"ei   St   Louis,  Missouri  6318«i: 

/  IHuuus  One  Bancorp.  Ire  . 
Shawneetown.  Illinois,  to  acquire  100 
percent  of  the  voting  shares  of  First 
State  Bank  of  F.lizabethtown, 
Eli/.abethtown,  fllinois 

[)  Federal  Reserve  Bank  of 
Minneapolis  (James  M  I  yon.  Vice 
IVesidenl)  250  Marquette  Avenue, 
.VLnneapolis.  Minnesota  55480; 

/    Thompson  In.iurnrri'.  Inc., 
F.nglewood,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  Bl 
percent  of  the  voting  shares  of  Basin 
State  Dank.  Stanford,  Montana 

K  Fedarai  Rasarve  Bank  of  Kansas 
City  (Thomas  M.  Mowig,  Senior  Vice 
FVesidenl)  tt25  Grant  Avenue,  Kansas 
City.  Missouri  &41iM 

1  .\jmprican  Sationol  Carporctjon. 
Omaha.  Nebraska,  to  acquire  0H  percent 


of  the  voting  shares  of  Ajnehcan 
National  Bank  of  Sarpy  County. 

Papillion.  Nebraska,  in  organixaiton. 
which  will  erigage  in  the  sale  of  credit 
life  insurance  and  diacount  brokerage 
ai  ti\  itics, 

Ddrtr  i  i,f  Governors  of  the  Federal  Reserve 
S\s-i  :n   Mdr-h  8.  1989. 
feoiufer ).  |otuMon, 
Associate  Srcr^tnry  of  the  Board 
[fR  Dor.  n9-57M  Filed  J-l.V-89;  845  atn] 

DICUNO  COOe  SJIO-O^-M 


DEPAHTMIINT  OF  HEALTH  AND 
HUf.AN  SERVICES 

A'cohol.  Drug  Abuse  and  Mental 
Hcaitn  Administration 

Substance  Abuse  Prevention 
Tecrinical  Assistance  Workshops 

ACtNCY:  Office  of  Substance  Abuse 

Prevention  (OSA)'). 

action:  Notice  of  tei  hnual  assist.inre 

woik.shops. 


SUi^vary:  This  notice  sets  forth  the 

8(  i'l-'diile  and  proposed  agenda  of  the 
forlhcomm^  six  (•)  regional  technichl 
assistance  workshops  to  assist 
prospective  applicants  in  responding  to 
the  Office  for  Substance  Abuse 
Preventions  thr^e  grunt  announcements: 
Drug  and  A!( ohol  Abuse  Prevention — 
High  Risk  Youth  DemonstrHfion  Grants; 
Model  Pro|,>cts  for  F^rgnant  and 
Postpartum  Women  and  their  Infants; 
and  the  Community  Youth  Activity 
I*rogram 

Nome:  Office  for  Substance  Abuse 
FYevention  Technical  Assistance 
W(jrkhhop3 

Region /Date  /  Location 

Western  Region 

March  15-16.  1989 

Phoenix  Hy-itt,  122  .North  Second  Street. 
Phoenix.  AZ.  (002)  252-1234. 

Southeast  Region 

March  28-29,  1989 

Sheraton  Flotel   170  Lockwood  Dr  . 
Charleston.  SC  (803)  723-300a 

Southwest  Rpgicn 

March  30-31.  1980 

Menger  Hotel,  204  Alamo  Plaza.  San 
Antonio,  TX,  l-BOO-345-9285. 

Central  Region 

April  5-4  1989 

Radisson  North  HoteL  4900  Sinclair 
Road,  Columbus,  OH  4322a  1-800- 
333  3333. 


Northeast  Region 

April  5-6. 1989 

Quality  Inn  Downtown  Boston,  275 
Tremont  Street  Boston, 
Massachusetts  02116,  (617)  428-1400. 

Northwest  Region 

April  12, 13, 1989 

Red  Lion  bin.  lantzen  Beach,  Portland, 
OR,  (503)  283-4466. 
Time:  Each  workshop  will  begin  on 

Day  1  at  1:00  p.m.  and  will  end  on  Day  2 

at  l«)p.m. 
Agenda  Highlights  include: 

Day  1 — Overview  of  the  three  Grant 
Aiuiouncements.  Grant  Submission 
Review/ A  ward  Process.  General 
Principles  of  Prevention/Early 
Intervention.  Lessons  learned  on  High 
Risk  Youth  and  Resihency  Factors. 

Day  2 — Technical/Practical  Asjjects  of 
Grant  Application  Process  including: 
completing  forms,  program  narrative, 
budget  justification,  approach, 
method,  management  and  evaluation. 
Status  of  Workshops:  They  are  open 

to  prospective  OSAP  grant  appUcants. 

To  receive  a  workshop  registration  form 

contact: 
National  Clearinghouse  for  Alcohol 

and  Drug  hiformabon  (NCADI)  P.O.  Box 

2345,  Rockville,  MD  20852,  Telephone: 

(301)468-2600. 
For  more  information  about  the 

technical  assistance  workshops  contact: 

OSAP,  Division  of  Demonstrations  and 

Evaluation,  Room  13  A  45,  Parklawn 

Building,  5600  Fishers  Lane.  Rockville, 

MD  20857.  (301 )  443-4564. 
Purpose:  In  collaboration  with  the 

State  Alcohol  and  Drug  Authorities,  the 

Office  for  Substance  Abuse  Prevention. 

Division  of  Demonstration/Evaluation 

and  the  Division  of  Prevention 

Implementation  want  to  provide  general 

assistance  to  prospective  appUcants  in 

responding  to  the  OSAP  grant 

announcements. 

loaeph  R.  Laooe, 

Associate  Administrator  for  Management, 

Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration. 

[FH  Doc.  89-6775  Filed  ^-13-89;  8:45  am] 
BUJMQ  cooc  4iao-ao-4i 


Food  and  Drug  Administration 
IDockat  Na  •9D-0022] 

New  Animal  Drug  Applications;  Ptiased 
Data  Submissions;  Policy  Guide; 
Avallabiltty 

aoency:  Food  and  Drug  Administration. 
action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 


availabihty  of  a  poUcy  guide  concerning 
the  phased  submission  of  specific  data 
and  information  to  be  used  to  support 
approval  of  a  new  animal  drug 
apphcation  (NADA).  FDA's  Center  for 
Veterinary  Medicine  (CVM)  has 
prepared  a  new  section.  Guide 
1240.3040,  to  the  CVM  PoUcy  and 
Procedures  Manual  (PPM),  providing  for 
the  submission  of  data  and  information 
in  advance  of  filing  an  NADA. 
addresses:  The  new  PPM  section  is 
available  for  public  examination  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administation,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  on  legal 
holidays.  Copies  of  PPM  Guide  1240.3040 
may  be  obtained  from  the  Industry 
Information  Branch  (HFV-11),  Center  for 
Veterinary  Medicine,  Food  and  Drug 
Administration,  Rm.  7-81,  5600  Fishers 
Lane,  Rockville,  MD  20857,  by  referring 
to  the  docket  number  found  in  brackets 
in  the  heading  of  this  doctunent 
FOR  FURTHER  INFORMATKM  CONTACT 
Donald  A.  Gable,  Center  for  Veterinary 
Medicine  (HFV-130),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1414. 

SUPPLEMENTARY  INFORMATION:  CVM  is 

instituting  a  poUcy  to  provide  for  the 
phased  submission  of  specific  data  and 
information  for  review  and  evaluation 
by  CVM  prior  to  submission  of  an 
NADA  for  filing.  This  policy  is  intended 
to  result  in  a  more  orderly  and  uniform 
system  for  review  and  evaluation  of 
completed  NADA  components  and 
subcomponents  submitted  to  the  notice 
of  claimed  exemption  for  an 
investigational  new  animal  drug  (INAD) 
during  animal  drug  development.  The 
data  and  information  should  be 
identified  as  a  "PHASED  DATA 
SUBMISSION"  when  submitted  to  the 
INAD  exemption  file.  The  new  policy  is 
detailed  in  PPM  Guide  1240.3040.  The 
program  is  voluntary. 

Dated:  March  6, 1989, 
Ronald  G.  Cbeaamote, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  89-5779  Filed  3-13-89;  8:45  am] 

BIUJNQ  CODE  41«M>1-M 


IDockat  Na  89F-00S5] 

Purina  Mills,  Inc^  FOIng  of  Food 
AddttWs  Petition 

AOENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Purina  Mills,  Inc..  has  filed  a 


petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  formic  acid  as  a 
preservative  in  animal  feeds. 

date:  Written  comments  to  be 
submitted  by  May  15, 1989 

address:  The  environmental 
assessment  prepared  by  the  petitioner 
may  be  seen  at  and  written  comments 
may  be  sent  to,  the  Dockets 
Management  Branch  (HFA-305),  Food 
rnd  Drug  Administration.  Room  4-6Z 
5600  Fishers  Lane,  Rockville,  MD  20657 

FOR  FURTHER  MFORMATKMI  CONTACT 

Woodrow  M.  Knight  Center  for 
Veterinary  Medicine  (HFV-228),  Food 
and  Ehnig  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3390. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  2211)  has  been  filed  by 
Purina  Mills,  Inc.,  P.O.  Box  66812,  St. 
Louis,  MO  63166-6812,  proposing  that 
S  573.AaO  Formic  acid  (21  CFR  573.480) 
be  amended  to  provide  for  the  safe  use 
of  formic  acid  as  a  preservative  in 
animal  feeds.  The  petition  would  allow 
for  the  addition  for  formic  acid  to  animal 
feed  not  in  excess  of  1.5  percent  by 
weight  of  the  complete  animal  feed  as  a 
preservative. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency  s 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
pubUshed  with  the  rule  in  the  Federal 
Register  in  accordance  with  21  CFR 
25.40(c). 

Dated;  March  8, 1989 
Gerald  B.  Guest 

Director,  Center  for  Veten  nary  Medicine. 
(FR  Doc  89-5778  Filed  a-13-89;  a45  am) 

BUJNO  COOCD  41t0-0V« 


[Dockat  Na  87N-00341 

Drug  Export  Amendments  Act  of  1986; 
Biological  Product  Export  Applications 

AOENCY:  Food  and  Drug  Admmistration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
change  of  address  to  which  persons 
should  send  apphcations  to  expori  an 
unlicensed  human  biological  product 
under  the  Drug  Export  Amendments  Act 
of  1986.  The  change  of  address  is  a 
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r  •<iull  of  Ibe  r^orguuzation  of  FDA  a 
(:ci\(fT  Um  Ory^gt  and  Btologics  mio  two 
HI -...i'  , 'h  cpiitem.  na.nely.  the  Center  fur 
Mi>>l  xu  x  Evtlijdtion  and  Research,  and 
the  Center  for  Drug  Evaluation  and 
K  •-.I't-'^h. 

AOOMtsa:  ApplicHtinns  (an  original  and 

iw     ,  .';iu'^)  lir  »>»fKir»inx  hiim.»n 

b:      t{i(.«»l  pr<Hju<.lt  (riHV  ^>«*  nirtllwl  to 

Buyd  Ko^le,  |r  ,  at  the  iddr»-ii»  fwlow  or 
ni/iy  he  i1h|i\  >""«1  in  p*  r»t>n  b«»tw(>en  B 
H  m   and  4  3c)  p  m.  Monday  thnnixh 
\  ri  1,1V   to  f>«>V'l  (  oult-.  |r  .  Onter  for 
HiiiloRun  F  \  liiKitiun  ami  Ke*ean.h.  Rin 
21  '   ^xiO  Sundi»h  PL.  KuckviUe.  MU 

Fon  fuhtkcji  iMroratAnoM  contact. 

Il<',  1  Kin{l«*.  |r    (  i-nltT  for  HiuloKi>:a 
K-.  tiii-iiujo  and  Rd«eanJi  (HF'B-IJO). 
Food  and  l)nij<  A.lminmtrHtion.  5*iO0 
FishiTS  Lani-,  K^JkVin*!.  MU  21*57.  301- 

tUPPi.fiiC»rrAirv  iMFO«MiATX)M:  On 

November  14.  ItUHi,  IVwsident  Keajjan 
»i>ined  mlu  law  the  Umn  Hxp<irt 
Anifiulmfciti  Ai.l  of  l«HB  (Pub  L  »»- 
tMH))    Ihe  i»e*v  law  ainendij  both  the 
Federal  Food,  Dni^   and  C^janietii  Act 
I  the  act)  (.:i  U  .S  C  JUl  et  tttq  ]  and  the 
Pvibhc  Health  Service  Act  [kl  US  C 
ZV,1\,  lo  aulhonxe  the  export  froni  the 
Halted  Stale*  lo  other  countnea  for 
t.ommerual  niarketiitg  of  unapproved 
new  huuMO  dr\i|{s,  uiilicenaed  human 
t>ioloKii:alii.  and  unapproved  new  aiumai 
dru^i  Under  previous  law.  the  export  of 
»iu:h  products  fur  iiiark.(>ting  wan 
(orifmed  lo  those  that  were  approved  or 
licensed  h'y  FUA  for  domestic  use 

The  Dru^  Ktport  Amendments  Act  of 
1986  estabhshes  three  separate  tracJis 
for  the  export  of  products.  Under  each 
track,  an  appluation  must  be  submitted 
to  FUA  and  RJA  approvul  obtained 
before  exp«)ri  i«  permuted.  The  fracka 
vary  consider'itjiy  m  tprms  of  driig 
eli){ibility  criteria,  application 
requirements,  and  procedures  for  review 
and  approvnl  of  export  rtjiplicatiori'*  The 
first  track  applies  lo  applications  fo 
export  unappnived  new  human  drujjs. 
unlicensed  human  bioIoKicala.  and 
unapproved  new  animal  dru^s  to  any  of 
21  countries  listed  in  the  act  (Sve 
section  8():'|h|  through  (e|  of  the  act  (21 
U  SC.  3tt^|l.|  through  (e])  )  The  second 
track  applie»  to  applications  to  export 
surh  unapproved  and  unlicensed 
products  for  use  in  the  prevention  or 
treatment  of  tropica!  diseases  (See 
section  802(0  of  the  act  (21  II  S  C 
382(0)  )  The  third  track  applies  to 
applications  to  export  partially 
processed  biological  productj  for  human 
use  (See  section  351(h)n)(A)  of  the 
Public  Health  Service  Act  (42  U  S.C. 
2a2(h|n](All  )  A  noUce  waa  publishad  la 
the  Fadaral  R«sUtar  of  April  2.  1087  (&2 


FR  liJUJ.';.  hoiiox  m.iihn|2  addresises  for 
t'xpiirt  applicolioos 

Siibsi-guently   FU.\  s  C^t-iiler  for  Druxi 
and  Uuilogicji  was  reuri{aniju.'d  intn  two 
separate  centers  the  (^-nter  for 
Biologies  Fvdluation  and  Reitearch 
(CBKR),  and  the  i^-nXet  for  Drux 
Fvaludtiiin  and  Rfseart:h  (C^DKK)    I'his 
notice  adddrvsKii  t.he  appln  a'i'jn 
process  for  exporting  unlicensed  human 
bioloKicii!  priKiiirfs  under  the  Drug 
Export  Amendments  Act  of  IWHb 

Applu-Miioiisi  lo  export  uniicentied 
human  bioioKi'-al  pr^Miucts  (including 
partially  pn>oe»s»"d  fimlogical  products) 
should  fie  mailed  lo  Btiyd  Fogle.  |r 
|4ddres'(  fit). 'VI' |.  or  deliven-d  in  f)entan 
hetweefi  H  a  m   and  AM)  p  m..  Monday 
tfirough  Fnday,  to  Boyd  Fogle.  |r .  Center 
for  Biologies  Fvaluation  and  Research. 
Km.  2ir.  75.iil  Slandish  FM..  RockviUe. 
MI)  2J«lSj 

n)A  IS  considenng  developing  a 
compreheiiane  written  guidance  on  the 
procedures  lo  be  foliowed  in  submitting 
export  applications  and  on  the  content 
and  format  of  such  appli(.ations  Pending 
i.ssuiince  of  this  guidance,  questions 
about  the  conicit  and  format  of  txport 
applications  for  biologiGal  products 
should  be  directed  to  Boyd  Fople.  |r 

This  notice  supplants  the  notu;e 
published  m  the  Federal  Register  of 
April  2.  19n7  [M  FH  10633).  insofar  as  it 
applied  to  unli(  ensed  human  biological 
pniiJucts  TVie  April  2,  19H7.  notice 
remains  applic«f)le  for  mailing 
addres.ies  for  perstins  who  wish  lo 
submit  export  applications  for  human  or 
veterinary  drugs 

Dated  March  0,  lUtH. 

Ronald  C  CheaMDOra. 

AiUng  AsBoctote  Ciymmitnioner  for 
Hi^ij!uUiry  Affuirt. 

|FR  Doc.  a9-57'8  Tiled  S-13-8ft  (145  ara| 
■LIMQ  COM  41«»-»Mi 


|Oock«<Mo.89M-008t] 

Drug  Export;  Hypaquv*  MegKimtne 
30%  and  60% 

AGENCY:  Food  and  Dnig  Administration. 
actiom:  Notice 


•UMMAJrr  The  Food  and  Drug 

Administration  (FT)A)  is  announcing 
that  S4erUr\g  Drug  Inc.,  has  filed  an 
application  requesting  approval  fur  the 
export  of  the  human  drug  Hypaque* 
Meglumine  30%  and  60%  to  CanadA. 
AOOMCU:  Relevant  information  on  this 
application  may  be  directed  to  tha 
Dockets  Management  Branch  (IfFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rock  villa.  MD 
20857.  and  to  tha  contact  person 
identified  balow  Any  future  inquinaa 


concerning  the  export  of  human  drugs 
under  tfie  Dr'ix  Export  Amendments  Act 
of  UJHh  should  nlso  be  directed  to  the 
(  o;.t(ii '  person, 

FOR  FURTHER  INFOfWATYON  CtXTTACT: 

Rudolf  .Apodrii  a,  Divisior.  of  ITnig 
labeling  Compliance  |HKI>-J10),  Centrr 
for  Drug  Evbltiation  and  Research,  F'otui 
and  Dnig  AdminLitralion,  WTO  Fishers 
I.<ine.  Rockville.  MD  20e.S7.  301-295- 

tUPPLEMEWTARY  INFORMATION:  TTle  Drug 
Expon  Amendments  Ad  of  1986  (Pub   I. 
W-6601  (se(  lion  802  of  the  Federal  Foo.i 
Drug,  and  Cosmetic  Act  (the  act)  (21 
use.  382)1  provides  that  FDA  n.,iv 
approve  applications  for  the  e.xport  of 
drugs  that  are  not  currently  approved  m 
the  United  States.  Tlie  approval  process 
IS  governed  by  section  aOZ(b)  of  the  art 
Section  8024b)(3)(B|  of  the  act  sets  forth 
the  requirements  that  tnust  be  met  m  an 
appltcation  for  approval.  Section 
802(bl|i)lC)of  theact  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(bM3)(B| 
have  been  satisfied.  Section  802(bH3)(A) 
of  the  act  requires  that  the  agency 
publish  a  (Kitice  in  the  Fadaral  RmpalK 
withm  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement. 
the  agency  is  providing  notice  that 
Sterling  Drug  Inc.  90  Park  Ave,  New 
York.  NY  10016.  has  filed  an  appbcation 
requesting  approval  for  the  export  of  the 
drug  Hypaque*-  Meglumine  30%  and  60%, 
to  Canada.  This  product  is  used  as  a 
radiopaque  contrast  medium.  The 
application  was  received  and  Bled  in  the 
Center  for  Drug  Evaluation  and 
Research  on  February  24.  198H.  which 
shall  be  considered  the  Bling  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submiasiofu 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p  m.,  Monday  through  Friday 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
appbcation  to  do  so  by  Morcfa  24,  and  to 
provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food  Drug,  and  Coatmetic  Act  (Sec.  802. 


Pub.  L  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated  March  8, 1989. 
Samoiia  R.  Young. 

Deputy  Director,  Office  of  Compliance, 
Center  for  Drug  Evaluation  and  Research. 

(FR  Doc  89-5777  Filed  »-l»-89;  8:46  amj 
:  4* 


[Docket  No.  nE-0012] 

Determination  of  Regulatory  Review 
Period  For  Purpoeee  of  Patent 
Extension;  Cytotec® 

aocncy:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMAJtY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Cytotec*  and  is  pubUshing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
apphcation  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  pr(>duct. 
ADDRESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
Room.  4-62,  5600  Fishers  Lane, 
Rockville,  MD  20857. 
FOR  niRTHER  INFORMATION  CONTACT 
Philip  L  Chao,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
RockviUe,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  tmie  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 


phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  pliiase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Cytotec 
(misoprostol)  which  is  indicated  for  the 
prevention  of  NSAID-(nonsteroidal  anti- 
inflammatory drugs,  including  aspirin) 
induced  gastric  ulcers  in  patients  at  high 
risk  of  comphcations  from  a  gastric 
ulcen  e.g.,  the  elderly  and  patients  with 
concomitant  debilitating  disease,  as  well 
as  patients  at  high  risk  of  developing 
gastric  ulceration,  such  as  patients  with 
a  history  of  ulcer.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Cytotec*  (U.S.  Patent  No. 
3,965.143)  from  G.  D.  Searle  &  Co.  and 
requested  FDA's  assistance  in 
determining  the  patent's  eligibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  January  30, 1989,  advised  the 
Patent  and  Trademark  Office  that  the 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
active  ingredient,  misoprostol, 
represented  the  first  permitted 
commercial  marketing  or  use  either 
alone  or  in  combination  with  other 
active  ingredients.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Cytotec*  is  3,729  days.  Of  this  time, 
2,015  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  1,714  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates; 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug. 
and  Cosmetic  Act  became  effective: 
October  14, 1978.  FDA  has  verified  the 
apphcant's  claim  that  tlie  investigational 
new  drug  apphcation  (IND)  for  Cytotec* 
became  effective  on  October  14, 1978. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 


Cosmetic  Act-  April  19  :^»84.  The 
apphcant  claims  that  th-  new  drug 
apphcation  (NDA)  for  Cytotec*  (NDA 
19-288)  was  initially  submitted  on  Apnl 
12. 1984.  However,  FDA  records  indicate 
that  the  apphcation  was  not  received 
until  April  19, 1984. 

3.  The  date  the  apphcniion  was 
approved:  December  27,  1988.  FDA  has 
verified  the  applicant's  claim  that  ,NT)A 
19-288  was  approved  on  December  27, 
1988. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension 
In  its  apphcation  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  pubhshed  is  mcorrect  may 
on  jr  before  May  15, 1989.  submit  lo  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA  on 
or  before  September  11. 1989,  for  a 
determination  regarding  whether  the 
apphcant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  ment  an 
FDA  investigation.  (See  H  Rept.  857, 
Part  1,  98th  Cong.,  2d  Sess.,  pp.  41-42. 
1984.)  Petitions  should  be  m  the  formal 
specified  in  21  CFR  10  30 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through  Fnday 

Dated:  March  6.  1989 
Stuart  L.  Nightingale. 

Associate  Commissioner  for  Health  Af airs. 
[FR  Doc.  89-5878  Filed  :^1>^9;  8:45  am) 
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[Docket  No.  89E -0018] 

Determination  of  Regulatory  Review 
Period  For  Purposes  of  Patent 
Extension;  Sandostatin'^ 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA]  has  determined 
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I^ 


the  regulatory  review  p«rHxl  for 
SanilotUtin*  imd  u  publuhxng  thia 
ni)tic«  of  that  dt!t«rminatiaa  ■•  r«<)uir«d 
by  Uw  FDA  iui»  made  the 
dtiluriDLndtiun  bec^auw?  of  th« 
(ubmiASiun  uf  an  applic^liun  (u  the 
CommissiDntT  uf  PalpnU  and 
TrHdemiirks.  L)«»prtrtmpnt  of  Cnmn»«ri:e 
fur  thf  exlenaiori  of  a  patt-n!  which 
i;laimi  thai  human  drug  product. 
ADOmil"  WnKpn  coounsnU  and 
pf  lilions  ihouM  b«>  ilirt»(  ted  to  thf 
l)<><  ki't»  Mrtnrt>;t'™*'n'  EJrHm  h  (HKA- 
JUf)),  Food  and  l^ru^  AdmmLgtration,  Rm 
4-ft2,  SeOO  Fisher*  l^ne.  Rockville,  KfD 

worn  PUfrmcn  utromMA-nom  comtact: 

Philip  L  Chau.  Offit*  of  Health  Affairt 
(KFY-JJl.  Food  and  Druj| 
Adminiatratioii.  5fiOO  Fithen  Ijuxe. 
Rockville,  MD  20B67,  JOl-UJ-lJAi 
Mjpr%j.uun Amy  mroMMATiON:  The  Drug 
Pnte  Competition  and  Patent  Term 
Restoration  Act  of  1964  (Pub.  L  B6-417) 
and  the  Cen«nc  Animal  Dntg  and  Patent 
Term  Reetoration  Act  (^^lb  L  100-670) 
KKnurally  provide  that  a  patent  may  be 
extended  for  a  p«nod  of  up  tu  5  years  so 
lonii  a«  Uu)  patented  item  (human  dru^ 
priKtuct,  animal  drug  product,  medical 
device.  fiKxl  additive,  or  color  additive) 
<fcns  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  a(  ta.  a  product's  regulatory 
review  period  forms  the  basis  for 
determlnirvg  the  amount  of  extension  an 
applicant  may  receive. 

A  r«jjultiiory  review  period  consists  of 
two  penods  of  time,  a  lealin^}  phase  and 
an  approval  phase  For  human  drug 
products,  the  lt;8ting  phase  begins  when 
the  exemption  lo  permit  the  dmical 
Investigation*  of  the  drug  t)eo)nies 
efle(  tive  and  runs  until  the  approvdl 
phaite  begins  The  approval  phase  starts 
with  the  tni'ial  sutimission  of  an 
application  to  niarliet  the  human  drug 
prt)du(  Is  and  (  ontinues  until  FDA  grants 
pcrnu.Mion  lo  market  the  drug  product. 
Alihnugh  only  a  portion  of  a  regulatory 
reMi"«v  peri, id  mny  count  toward  the 
H(  lual  amoiinl  of  extension  that  the 
Commisaioner  cif  Patents  and 
TrmieniarVs  may  swani  (for  exanipl«. 
half  the  testing  phase  must  l>e 
siihifHi  let  fH  vvfll  as  any  time  that  may 
hiivf    M  (  M'",l  tn'Iore  the  patent  was 
iH.sueill.  y\)\  i  .leleniuiiation  of  the 
liMig'h  of  H  r»'i(!ilrtti)ry  rt'vu'w  period  for 
a  human  druR  i)nMlu<  t  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  JS  U  SC.  l.Sfl<g)(l  |(B). 

tTiA  rei  enily  apprnveij  tor  niarkelinn 
the  human  dni«  prrv<tii<  t  Sandostatin* 
(octreoliilr'  Hi  e '  ,1 1 e  |  wtiii  h  IS  indicated 
for  contml  of  symptoms  in  patients  with 
metastatic  carrmoid  and  vas«i>H-ttve 
Inteetlnal  pepnde-se<rrting  tumors 


(VLPomAs).  symptomatic  treatacnt  of 
patients  with  m«tii«tatK:  carcinoid 
tumors  where  it  auppreaaes  or  inhabiti 
the  severe  diarrhaa  and  flushing 
episodes  associated  with  tiie  disease; 
and  tr«atjnent  of  Ibe  profuse  watery 
diarrhea  associated  wilh  V IP-secreting 
tumors.  Subsequent  to  this  approval,  the 
Patent  and  TrademMrk  Office  received  a 
patent  term  restoration  application  fof 
Sandostatin*  (U.a  Patent  No.  4.3Q&.403) 
from  Sandoz,  Ltd..  and  requested  FDA  s 
assistance  in  detenninuig  the  patent  s 
eligibility  for  patent  term  restoration. 
FDA.  Lo  a  letter  dated  January  31.  1«M. 
advised  the  Patent  and  Trademark 
Offica  that  the  human  dru^  product  had 
undergone  a  regulatory  review  penod 
and  that  lh«  active  ingredient,  octreotide 
acetate,  represented  the  first  permitted 
commercial  marketing  or  use  either 
alone  or  in  cofnbuvstion  with  other 
active  ingredjents.  Shortly  thereafter. 
the  Patent  and  Trademark  Office 
requested  that  FDA  determme  the 
product  s  regulatory  review  penod. 

FDA  has  oetennmed  that  the 
applicable  regulatory  review  p^nod  for 
SaadostaLm*  is  1.6&3  days.  Of  thu  time. 
1.032  days  occurred  during  the  testing 
phase  of  the  regulatory  review  penod, 
while  021  days  occurred  dunng  the 
approval  phase.  These  penods  of  time 
were  denved  from  the  following  dales: 

1  Thf  Jute  an  exempli  on  under 
si'cUor  506^1 1  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  beccune  efffx:tJVfL 
April  14.  IQM.  The  applicant  claims  that 
the  investigational  new  drug  application 
(IND)  for  Sandostatin*  became  effective 
on  March  15.  1084.  However.  FDA 
records  indicate  that  the  IND  became 
effective  on  Apnl  14.  ISM.  30  days  after 
FDA  received  the  IND  application. 

2  The  date  the  appiicatjon  was 
Initially  aubmictffd  with  respect  to  the 
human  dru^  product  under  $ection 
505/ bl  iif  the  Federal  Food  Dru^.  and 
Cosmftic  Act  February  9.  1987.  The 
applicant  claims  that  the  new  drug 
application  (NDA|  for  Sandostatin* 
(NDA  lIMXri  was  initially  submitted 
February  8   19H7  However.  FDA  records 
Indicates  that  FDA  did  not  receive  the 
application  until  February  9.  1987. 

3  The  datf  thf  application  was 
approved  Ortot>er  21,  1988  FDA  hei 
verified  the  applicants  claim  that  NDA 
l*-6fl7  was  approved  on  Ortober  21 
1988 

This  determination  of  the  rt^ulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension 
However  the  l'  S  Patent  and 
TnidemarV  Offices  applies  several 
utahilory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension 
In  Its  application  for  patent  extensioa 


thia  applicant  seeks  730  days  of  patent 
term  extenston. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  May  IS.  19ea  submit  to  the 
Dockets  Management  Branch  (addreas 
above)  wntten  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
intereated  person  may  petition  FDA.  on 
or  before  September  11.  1980.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  dunng  the  regulatory  review 
penod.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facta  to  merit  an 
FDA  investigation.  (See  H.  Rept  857. 
Part  I.  98th  Cong^  2d  Sesa..  pp.  41-42. 
1984  )  Petitions  should  be  m  the  formal 
specified  in  21  CFR  ia30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  In  brackets  in  the 
heading  of  this  document.  Comments 
bimI  petitions  may  be  seen  hi  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through  Friday 

Dated  March  0. 1900 
Steiarl  L  Nlghtli^ala. 

AMStx:iate  CommuMioner  for  Health  Affmrt. 
[FR  Doc.  aCi-~587fl  Filed  3-13-Mc  a:45  am] 
I  cmc  4iss-av4s 


v/mcv  Or  nmran  uvwiopnwni 
S«rv1c«« 

Fadaral  Cound  on  the  Aging;  Maallng 

Ajfency  Holding  the  Meeting  Federal 
Counal  on  the  Aging 

Time  and  Date:  Meeting  begina  at  9HX) 
AM  and  ends  at  5:00  P.M  on  Monday, 
March  20.  1989  and  beings  at  0:00  hM. 
and  ends  at  5:00  P.M.  on  Tuesday. 
March  21.  1988. 

Place:  On  Monday.  March  20. 
Boardroom  lOa  The  Capitol  Hill  Hotel. 
200  C  Street.  SEL.  from  9:00  am.  to  5 
p  m..  and  Tuesday.  March  21.  The 
Boardroom  108,  The  Capitol  Hill  Hotel, 
from  9«0  am  .12.00  Noon,  and  from  2 
pm.-5  p.m..  the  Grand  Hyatt  Hotel. 
Washingtoa  DC 

Status  Meeting  is  open  to  the  public 

Contact  Persons  Pete  Conroy.  Room 
4545,  Wilbur  Cohen  Federal  Building, 
245^2451 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  Amendments  to 
the  Older  Amencans  Act  of  1985  (Pub.  L 
9J-29.  42  US.C  3015)  for  the  purpose  of 
advising  the  President,  the  Secretary  of 
Health  and  Human  Services,  the 
Commissioner  on  Aging  and  the 
Congress  on  matters  relating  to  the 
special  needs  of  older  Amencans. 


Notice  is  hei^by  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-453.  5  U.S.C.  App.  1,  Sec.  10, 1976) 
that  the  Council  will  hold  its  March 
quarterly  meeting  on  March  20  &  21  from 
9:00  a.m.-6.00  p.m.  and  from  9:00  a.m.- 
5:00  p.m.  respectively.  On  March  20,  the 
morning  session  will  be  an  Executive 
Session,  and  the  regular  open  meeting  in 
the  afternoon  in  the  Boardroom  108  of 
The  Capitol  Hill  Hotel,  200  C  Street,  SE.. 
Washington,  DC  20003.  On  March  21.  the 
Council  will  hold  its  regular  meeting  and 
then  proceed  to  meet  with  the  Secretary 
of  Health  and  Human  Services.  From  2 
p.m.-^5  p.m.  the  Council  will  particpate 
in  the  American  Society  on  Aging  Forum 
on  the  1991  White  House  Conference  on 
Aging  at  the  Grand  Hyatt  Hotel. 
Washington.  DC. 

The  agenda  for  March  20  will  include: 
Introduction  of  new  members; 
discussion  of  Current  Projects, 
Committee  Reports.  Agenda  Projects 
and  Budget  for  1989-90.  the  1988  Annual 
Report  to  the  President  and 
Recommendations  included  therein — 
location  of  1989  meetings;  Carol  Eraser 
Fisk,  Commissioner,  Administration  on 
Aging.  On  March  21  at  2  p.m..  is  as 
follows:  Discussion  of  1991  White  House 
Conference  on  Aging  at  the  Grand  Hyatt 
Hotel  in  conjunction  with  the  American 
Society  on  Aging  Forum. 

Dated:  March  a  1989. 
Ingrid  Azvado, 

Chairperson,  Federal  Council  on  the  Aging. 

[FR  Doc  80-5875  Filed  3-13-89;  &45  amj 
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National  Inatitutes  of  Health 

National  Cancer  Institute;  Meeting 
(Cancer  Center  Support  Review 
Committee) 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Center  Support  Review 
Committee,  National  Cancer  Institute, 
National  Institute  of  Health.  March  30- 
31, 1989,  Hobday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockville,  Maryland 
20852. 

This  meeting  will  be  open  to  the 
public  on  March  30,  from  8:30  a.m.  to 
9:30  a.m.  to  review  administrative 
details.  Attendance  by  the  public  will  be 
limited  to  inpce  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(8). 
Title  5.  U.S.C  and  sec.  10(d)  of  Pub.  L 
92-463.  the  meeting  will  be  closed  to  the 
public  on  March  30,  from  approximately 
9:30  a.m.  to  6.-00  p.m.  and  March  31,  from 
8:30  a jn.  until  adjoununent  for  the 
review,  discussion  and  evaluation  of 


individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301- 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  John  Abrell,  Executive  Secretary, 
Cancer  Center  Support  Review 
Committee,  National  Cancer  Institute, 
Westwood  Building,  Room  834,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892  (301-496-9767)  will  furnish 
substantive  program  information. 

Dated:  March  3, 1989. 
Betty ).  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  89-5828  Filed  3-13-89;  8:45  am] 
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National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  Clinical  Trials 
Review  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Clinical  Trials  Review  Committee, 
National  Heart,  Lung,  and  Blood 
Institute.  April  2-4. 1989,  at  the  Raphael 
Hotel,  386  Geary  Street,  San  Francisco, 
California  94102. 

The  Meeting  will  be  open  to  the  public 
on  April  2  from  6:00  p.m.  to 
approximately  7:30  p.m.  to  discuss 
administrative  details  and  to  hear  a 
report  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C,  and  section 
10(d),  of  Pub.  L.  92^i63.  the  meeting  will 
be  closed  to  the  public  from 
approximately  7:30  p.m.  on  April  2  to 
adjournment  on  April  4  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Ms.  Terry  Bellicha,  Chief 
Communications  and  Public  Information 
Branch.  National  Heart,  Lung,  and  Blood 
Institute.  Building  31,  Room  4A-21. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  (301 1  49f>-4236.  will 
provide  a  summary  at  the  meeting  and  a 
roster  of  the  Committee  members. 

Dr,  David  M.  Monsees.  |r..  Contracts. 
Clinical  Trials  and  Training  Review 
Section.  Division  of  Extrhrr.ural  Affairs. 
National  Heart.  Lung,  and  Blood 
Institute,  Westwood  Building,  Room 
550B.  Bethesda.  Maryland  20892.  (301) 
496-7361,  will  furnish  substantive 
program  information, 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos,  13.837.  Heart  and  Vascular 
Diseases  Research:  13  838.  Lunp  Diseases 
Research.  13.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  March  3, 1989 
Betty  I-  Beveridge. 

Committee  Management  O^icer.  SIH. 
[FR  Doc.  89-5829  Filed  3-1 J-89;  8:45  am] 
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National  Institute  of  Allergy  and 
Infectious  Diseases;  Meetirtg  of  Board 
of  Scientific  Counselors 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  May  22.  23  and  24. 1989  at 
the  Rocky  Mountain  Laboratones. 
Building  6,  Conference  Room  349. 
Hamilton.  Montana  59840. 

The  meeting  will  be  open  to  the  public 
on  May  22  from  9  a.m.  until  12:30  p.m 
and  on  May  23  from  8  am  to  9:30  a.m. 
During  this  open  session,  the  permanent 
staff  of  the  Laboratory  of  Pathobiology, 
the  Laboratory  of  Microbial  Structure, 
and  the  Laboratory  of  Persistent  Viral 
Diseases  will  present  and  discuss  their 
immediate  past  and  present  research 
activities. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)16).  Title  5.  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-^t63.  the 
meeting  of  the  Board  will  be  closed  to 
the  public  on  May  22  from  8:30  a.m.  to  9 
a.m.,  and  from  12:30  p.m  until  recess,  on 
May  23  from  9:30  a.m.  until  recess  and 
on  May  24  from  8:30  a.m.  until 
adjournment  for  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
Rocky  Mountain  Laboratones,  including 
consideration  of  personal  qualifications 
and  performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
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( iinstifuli'  It  I  Irjirly  iinwarranti'd 
iiivsHion  of  p>*r«>nal  pnvHcy 

M«  P«(nci«  kdncUll.  Offic*  of 
K-'nf,ir(,h  Kfporting  xnil  Publn 
K.;«p<>n»»'   N.*iii>n«l  !n*tifut«»  of  Allprxy 
Hiiil  lnf»H  tiotin  (h.HPdtffi.  Hinlilif)^  y\, 
K  )oin  7 A  1.:.  N^norirtl  Institiiirs  df 
KiMiih.  lU'\hfHtiH   M,irvlrtn(f  2fVH2. 
t.!»»I)h«)n»»  i  i«'H»lft-^Sri ')    will  provide  H 
HiriiniM'-y  ul  ific  m»N»linK  nnii  d  ro.tler  of 
ihi'  inmmii'f*'  nienib«"ni  in>on  r»'<)itf>fll 

I)r    I'lhn  I   ( ..illm.  F.xpnitivf  S»'<T»'iar\ 
H.hir!  o(  'xifntifx'  {ioiuiHt'lurs.  NIAII). 
N-iIiodhI  lii.minitc't  nf  Hi'Hlth.  RmltliDH 
10.  Kooni  IK.'Ml   Iflrphnrif  1  kll^HH- 
WXXi),  will  providf  suhslHnlivp  pn>xrHm 
mformalion 

!(  rt'  ilc>n    if  ^  r;'rrt]  [Uiin«»t,c  Aiiu lance 

I'TMV  .1111  \      \\    KM    NrtiaiiMi  ln«titu'et  L>/ 

llf.t.l.'.! 

Bnlty  I   B«v«inti]|«. 


National  Ut>rary  of  Madlcin*;  ll««ting 
of  tt>«  Board  ol  SctantJflc 


Ptir^uanl  to  Pub  L  92-460,  niitic*?  i« 
h»'rvhy  givf'n  of  the  meftinK  of  the  f}<)nrd 
of  S<j«i)(ifH.  (  jiuii»elor<(.  National 
Ijbmry  of  M<*<lt4:ifie.  on  Mdy  1  and  2. 
I'JHH  in  th*"  lU-mrri  Ktmin  of  th**  Nntinnal 
l.ibniry  of  Menl»«nne.  Buildinjj  M.  8800 
KockviUi"  ^^k.^  IVthetdii.  Maryland 

I  hf  iiiwfftinR  will  (je  op+'n  to  the  pMblu 
fr  ini  H  .«)  a  ni  to  4  p  m  on  May  1  and 
from  K  W)  n  m    lo  appniximatrly  12  noon 
on  May  2  for  the  review  of  reaearch  and 
dfVflopni»^il  pn>t(rH(ns  of  the  Lister  Hill 
Nrtiional  OniiT  tor  Bumieviu.rtl 
("ommunKuidoni   At1nr>d(<iir«  by  Ihe 
public  will  b^  limited  to  space  Hvmlrtble 

In  mrnrtidnre  w^th  pnivimons  set 
fo  »h  in  «.•<■    -iSJbl.  ){f\\  Title  5.  l'  S  C  . 
and  ser    t<K  i]  of  Piib   I.  fl:-4<V1,  the 
niretin«  w'!!  he  i  lo»ed  to  the  public  on 
May  1,  fr'Tii  tippr<ui[ii,i!e',y  4  to  5pm 
for  (he  considerntion  of  personnel 
cjurthficaiioiis  Hnd  t>f"rformiince  of 
individunl  investiXHtors  and  stmilar 
Items,  the  dis(  losiire  of  which  would 
constitute  an  iinwarranled  invasion  of 
personal  pnvac-y 

The  Executive  Ser.i^tary,  Dr  Daniel  R 
Masys.  Director,  Lojler  lUU  NaUootiJ 
Center  fur  Biumedicaj  Conunanicatiana. 
NattuaaJ  library  of  Mediicuie.  80(X) 
Rockvilk  Pike.  Bethaada  Maryland 
20SB4.  telepbuoa  (301)  4aB-'i441.  wtli 
fumisb  auiniDarlaa  ol  Um  BMetui^ 
roatera  at  commiltae  m— liaia.  and 
■ubatanUve  prcip«(B  iiifiwalimi 


HHie  ICiarrh  X  tMB. 
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P\jlbltc  HMltti  Sarvte* 

AvallaMllty  ol  Qrants  for  Minority 
Communir/  Haatth  Coalition 
D«monatnitton  Pro^acta 

AOCNCr:  Office  of  Minonty  Health/ 
Office  of  the  .A.ssistHnt  Seri^tary  for 
He«lih.  RfS.  DHHS 
*CT>0#C  Notice  of  availability  of  funds 
and  re<.juest  for  applications  under  the 
Office  of  Minonty  Health's  Pmjn^m  of 
Cranis  for  Minonty  Community  Health 
Coalilon  Demonstration  Projects 


r.  The  Office  of  Minonty  Health 
announces  the  avaiUbility  of  granti  to 
provide  support,  for  a  penod  which  will 

not  exceed  two  years,  for  projeclg  whicii 
demonstrHte  melhod8  of  developinj^ 
community  health  coalitions  which  can 
effectively  promote  disease  risk  factor 
reduction  within  minonty  populations 

FOM  FUMTHCfl  IMPOnMA-nON  COWT ACT 

See  the  niimes  and  uddresAes  at  Hem  8 
at  the  end  of  this  notice 
BU^^LlMKirTAjmNFOraaATXMC 

Background 

The  Report  of  the  Secretary's  Task 
Forte  on  Bla(  k  and  Minonty  Health 
identified  six  health  problems  that 
account  for  80  percent  of  the  exces* 
di-aths  among  minorities.  Exceu  deaths 
are  the  difference  betwet^n  actual 
minority  deaths  and  the  number  of 
deaths  which  would  ^^en  expected  if 
the  minonty  population  had  the  same 
axe   and  sex  si^ecific  death  rates  as  the 
white  population   Every  minonty  group 
does  not  suffer  from  excess  deaths  in 
each  category  However,  the  six  health 
problems  became  pnonty  issue  areas  for 
Tank  Force  study  Listed  m  alphabeli(u«l 
order   they  are, 

•  Cancer 

•  Cardiovasiailar  disease  and  stroke 

•  Chemtcal  D«-pendenry 

•  Diabetes 

•  Homicide.  Suicide,  and  Accidents 
(unintentional  iniurtes) 

•  Infant  mortality 

HIV  Infactioo 

In  recognition  of  the  seventy  of  the 
probiein  of  HIV  infection  and  Acquired 
Immunodeficiency  Syndroaie  (AIDS) 
among  the  minority  populatlona, 
Congreaa  appropnated  fnnda  befiniung 
in  Fiacai  Year  UM  ior  tiM  Office  of 
Miaonty  Haaltk  to  nae  la  ways 
specifically  taryatad  at  HIV  iafactlon  in 


minority  populations  One  mechanism 
by  which  the  Office  of  Minority  Health 
targeted  this  pt^blem  was  to  add  HTV 
infection  as  a  seventh  health  problem  to 
the  atK)ve  list  of  topic  areas  for  this 
demonstrntion  grunt  program  in  Fiscal 
Year  IfWfl  HIV  infection  continues  to  be 
one  of  the  topic  areas  for  this  program  in 
Fiscal  Year  19H9,  For  applicant 
organizations  that  plan  to  submit  HIV 
infection  demonstration  applications,  it 
is  important  to  describe  existing  efforts 
m  HIV  infection  education  and 
prevention  m  their  local  community 
|e  g  .  by  the  local  or  State  health 
department  or  community-based 
organization),  and  how  the  apphcants' 
proposed  interventions  to  prevent  AIDS 
or  HIV  infection  would  complement 
those  existing  efforts.  Applicants  are 
encouraged  to  communicate  with  their 
State  Departments  of  Health  and 
Fxlucation.  as  appropriate 

Please  note  that  these  Minonty 
Community  Health  Coalition 
Demonstration  Projects  are  but  one 
mechanism  by  which  the  Office  of 
Minority  Health  intends  to  utilize  its 
Fiscjil  Year  1989  appropriation  for  HJV 
mfection.  For  more  informabon  on  the 
Office  of  Minority  Health's  HIV 
infection  initiative,  please  call 
lacqueline  Bowles.  M.D..  at  (202)  245- 
0020 

The  nsk  factors  for  these  seven 
pnonty  areas  involve  behavior  or 
preventable  conditions  which  arc 
potentially  modifiable  out  are  in  some 
cases  resistant  to  change.  In  order  to 
effect  health  behavior  change,  an 
individual  must  be  motivated  beyond 
that  typically  achieved  as  the  result  of 
health  informahon  or  media  campaigns 
alone  In  additioa  convenUonal  health 
promotion  activities  are  frequently  not 
effective  in  reaching  minority 
populations  It  appears  that  change  can 
be  achieved  by  community -based 
information  disseminatKxi.  awareness. 
support,  and  CJihortatjon,  particularly  if 
such  a  community  health  campaign  is 
CHmed  out  using  familiar,  as  well  as 
influential  institutions  such  as  churches 
and  scJiools,  and  organized  by 
recognized  community  leaders 

Moreover  in  many  cases  it  may  be 
insufficient  (o  simply  pressure 
individuals  to  change  behavior  without 
offering  positive  alternatives.  For 
example,  if  teens  are  being  encouraged 
to  avoid  use  and  abuse  of  drugs  and 
alcohol  it  may  also  be  important  to 
organixe  and  offer  constmctive 
alternatives  such  as  career-oriented 
activltiea  In  noo-traditional  aettings. 

The  following  is  a  liat  of  the  maH>r 
health  problems  with  their  asaorlstrrl 
modifiable  risk  factors,  aorae  of  which 


are  implicated  in  more  than  one  health 

problem: 

Cancer:  Tobacco,  Diet,  Alcohol, 
EnvironmenL 

Cardiovascular  Disease  and  Stroke: 
Hypertension,  Diet.  Tobacco.  Sedentaiy 
Life  Style,  Obesity. 

Chemical  Dependency:  Direct 
Behavioral  Outcome  of  Alcohol,  and 
other  Drugs  of.  Abuse. 

Diabetes:  Obesity.  Diet. 

Infant  Mortality:  Smoking,  Alcohol, 
Drugs,  Late  or  No  Prenatal  Care,  Teen 
Pregnancy,  Nutrition. 

Homicide:  Alcohol,  Ehiigs,  Poor 
Conflict  Resolution  Skills. 

Suicide:  Alcohol,  Drugs.  Depression. 

Unintentional  Injuries:  Alcohol 
Drugs,  Environmental  Hazards. 

HIV  Infection:  Intravenous  Drug  Use, 
and  High  Risk  Sexual  Practices,  (e.g.. 
Unprotected  Intercourse,  with  Multiple 
Partners). 

Many  of  the  above  noted  risk  factors 
are  of  interest  to.  and  within  the 
purview  of,  a  number  of  organizations 
within  communities.  In  addition, 
community  organizations  have  different 
and  varying  levels  of  influence  over  the 
behavior  of  individuals. 

This  announcement  is  the  fourth 
annual  notice  for  this  grant  program.  In 
the  past  Fiscal  Year  1988,  the  Office  of 
Minority  Health  received  91  appUcahons 
of  which  39  were  approved  and  seven 
(7)  grants  awarded  for  a  total  of  $1.4 
million.  Fifty-two  applications  were 
disapproved  because  of  various 
deficiencies.  Several  applications  may 
have  been  in  the  approval  range  with 
some  technical  assistance.  Others  would 
have  required  much  more  work  in  the 
pre-application  stage.  Given  the  time 
and  resources  typically  involved  in 
researching,  developing,  and  writing  an 
application,  potential  applicants  should 
seriously  consider  whether  or  not  they 
should  apply  at  this  time  or  wait  until 
they  establish  stronger  linkages  with 
other  community  organizations  and/or 
develop  greater  expertise  in  planning 
and  writing  their  proposal. 

Applicants  wishing  to  improve  their 
chances  for  approval  should  pay 
particular  attention  to  both  the 
Supplemental  and  General  Instructions 
provided  with  the  grant  application  to 
ensure  that  their  applications  are 
responsive  to  each  of  the  following 
concerns  under  the  following  headings: 

Prnject  Objectives 

1.  Clearly  describe  the  goals  and 
objectives  of  the  proposed  project,  using 
measurable  terms; 

2.  Identify,  describe,  and  document 
health  problems  areas  and  related  risk 
factors  in  the  target  population; 


3.  Include  realistic  timetables  for 
accomplishing  the  objectives; 

Target  Population 

4.  Define  the  target  population(8)  and 
identify  which  interventions  are 
proposed  for  which  minority  groups; 

Coalition 

5.  Provide  evidence  that  a  valid 
community-based  coalition  exists  or 
that  organizations,  which  have  worked 
together  in  the  past,  are  now  proposing 
to  focus  their  energies  on  these  disease 
risk  reduction  activities,  and  describe 
any  coordinative  or  collaborative  efforts 
with  ofHer  organizations  serving  the 
target  population; 

6.  Describe  in  detail  the  organization 
of  the  coalition  and  the  respective  roles 
of  coalition  members  and  other 
participants; 

Intervention 

7.  Describe  plans  for  implemeniing  the 
intervention(s),  presenting  in  step-by- 
step  fashion  the  specific  efforts  to  be 
undertaken  by  each  key  component  of 
the  coalition,  and  how  these  various 
efforts  will  address  the  problems 
identified; 

8.  Provide  a  detailed  descriphon  of 
intervention  strategies  that  address  the 
board  concept  of  the  application  rather 
than  just  an  analysis  of  medical  records 
of  minority  individuals,  as  in  a  limited 
clinical  trail; 

Project  Management  and  Staffing 

9.  Provide  detailed  management  plans 
that  clearly  delineate  each  coalition 
member's  area  of  responsibility  and  how 
specified  key  staff  of  member 
organizations  will  be  accountable  for 
carrying  out  their  responsibility; 

10.  Describe  the  duties  and  requisite 
qualifications  of  current  staff,  and  of 
any  staff  and  consultant  positions  to  be 
filled  after  the  grant  award,  and 

11.  Identify  and  provide  supporting 
documentation  (e.g.,  curriculum  vilae) 
for  each  individual  proposed  for  key 
staff  positions  to  show  apprupridte 
experience  and  quabfications. 
Particularly  suitable  will  be  experience 
in  community-based  programs  and/or 
health  promotion  programs,  as  well  as 
related  treatment  and  research 
experience. 

Evaluation 

12.  In  the  evaluation  section,  specify 
the  overall  evaluation  plans  and  the 
particular  process  and  outcome 
objectives,  indicating  how  each  of  these 
wrill  be  measured,  including  the  results 
of  the  interventions. 


Autiiority 

This  program  is  authorized  under 
section  301  of  the  Public  Health  Service 
Act.  as  amended. 

Program  Objectives 

The  objectives  of  the  program  are  lo 
fund  projects  which: 

(1)  Provide  epidemiological  evidence 
of  the  health  prob!em(s)  and  risk 
factofis)  of  the  minority  populafion(s) 
which  are  the  targets  of  the  applicant's 
proposal. 

12)  Provide  detailed  and  specific 
methods  for  (a)  nsk  factor  reduction 
through  the  use  of  a  community  coalition 
targeted  to  a  specific  minority 
populdlion  and  to  identiHed  nsk  factors 
and  (bj  measuring  the  results  of  the 
intervention. 

(3)  Demonstrate  a  sound 
organizaticnal  scheme  for  the  coahtion 
which  assures  adequate  involvement 
and  representation  of  both  coalition 
m.embers  and  community  leaders 

(4)  Evaluate  the  process  of 
establishing  and  operating  the  coalition 
and  how  its  activities  will  impact  on  the 
nsk  factors  and  health  probiem  areas 
identified  in  the  target  population 
through  the  community  coalibon. 

(5)  Demonstrate  expenence  of  the 
applicant  and  some  coalition  members 
with  community-based  projects,  either 
focused  on  health  or  other  community 
concerns. 

(6)  Provide  evidence  of  potenual 
sources  of  community  and  other  support 
for  the  project  at  the  end  of  the  grant 
period 

Definitions 

For  the  purpose  of  this  grant  program 
the  following  definitions  are  provided 

(1)  Health  problem  areas — one  of  the 
seven  pnonly  issue  areas  identified  in 
the  Secretary  8  Task  Force  report  or  by 
the  Office  of  Minority  Health.  They  are 
(a)  Canr  r  (b)  cardiovascular  disease 
and  stroke;  (r)  chemical  dependency:  |d| 
diabetes;  (e)  homicide,  suicide  and 
unintentional  injunes;  |f)  infant 
mortality;  and  (g)  HIV  infection. 

(2)  Risk  factors — The  envnronmental 
and  behavnoral  influences  capable  of 
causing  ill  health  with  or  without 
previous  predisposition.  The  term  "risk 
factor'  IS  also  used  to  denote  an  aspect 
of  personal  lifestyles  and  behavior 
known,  on  the  basis  of  epidemiolo0cal 
evidence,  to  be  associated  with  one  or 
more  diseases  or  health  conditions 
considered  important  to  prevent 

These  include  use  of  tobacco  poor 
dietary  habits,  obesity,  severe  emotionsl 
stress,  depression,  poor  ronflirl 
resolution  skills,  abuse  of  alcohol  and 
dnigs,  intravenous  drug  use.  late  or  no 
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pr«nHt«l  cars,  teen  pr«gnancy.  high  risk 
Mxual  practlcea.  (eg.,  unprotected 
intercourse,  with  muJtipla  partner*), 
environmental  haxardt.  and  others 

(3)  Community — A  defined 
Keofp-aphlcai  area  In  which  persons  live, 
work,  and  recreate  and  Is  charactenzed 
hy  a)  formal  and  mformal 
communication  channels,  b]  forma!  and 
mformal  leadership  structures  for  the 
purpose  of  maintaining  order  and 
imprt)vlng  their  conditions,  and  c|  Its 
capacity  to  serve  as  a  fix;ai  point  for 
addressing  six-.ij-lal  needs  Including 
health  needs 

(4)  Community  ccxilition — The  coming 
together  of  individuals  from  and 
repniiM'nlatives  of  organizations  and 
institutions  in  a  community  for  the 
purpose  of  collHlxirHting  on  specific 
community  con(.»'nii.  «nd  seeking 
rvsoiutKin  i)f  those  concerns   For 
purjioses  of  this  grant  pn)grMni. 
community  coaiitnms  »rt'  i.harHCtenzad 
by  Ihe  »\x  elemrnts  listed  tM-li>w. 

■\  ( timnuirity  coalitinn 

•  Assumes  a  vanety  of  interests 

( onvtTKing  on  an  agreed  upon  mission 

•  Ke<juires  re»oun;e  participation. 
Fjich  coalition  memlwr  Drganization 
bnii^s  a  (UTlairi  resoun-.e  to  the  coalltlim 
to  enable  the  coalition  to  accomplish  its 
ninsiun 

•  Requires  that  each  memlx-r 
iirganiratlon  has  a  specific  niie  within 
the  coalition  This  rule,  defined  by  the 
individual  memlxT.  is  distinctive  among 
the  other  members  Use  of  resources 
may  be  one  way  of  defining  each  nile 

•  Requires  that  each  memlwr 
organization  establish  both  a 
relationship  with  the  coalition  as  an 
entity  (vertical  relationship]  and  with 
other  meml)ers  of  the  ctialition 
(horizontal  relationship)  Members  must 
l>e  able  and  willing  to  work  with  one 
another   Formalizing  these  relationships 
to  make  explicit  the  spe<.ified  roles  may 
be  achieved  through  development  of 
memoranda  of  umlemtanding/ 
agreement  between  each  member 
organization  and  the  coalition,  and 
l)etween  meml)ers  as  ne<:essary 

•  Requires  a  long  term  commitment 
on  the  part  of  each  meml>er  organization 
since  the  pniblem  to  l>e  addressed  Is  n()t 
usually  amenable  to  short  term 
solutions 

•  Must  diKument  its  activities  to 
ensure  •  written  history  of  and.  thus,  a 
continuity  to  its  work  that  is  not 
dependent  upon  the  active  partiapation 
of  any  single  person  Such 
diKumentatlon  can  include  the 
memoranda  of  understanding/ 
agreement  menlumed  at>ove 

(5)  Minority  f><ipiilatioii»—\»  defined 
hy  the  Report  of  the  SetTetary's  Task 


Force  on  Black  and  Minortty  Health, 
they  Include:  Asian/Pacific  Islanders. 
Blacks.  Hiapanlca.  and  Native 
Amencana/Alaska  Natives  (which 
inrJude  Native  Hawailana) 

AvailabUily  of  Funda 

The  Office  of  Minority  Health  intends 
to  make  available  approximately  $1.4 
million  under  this  announcement  to  be 
expended  by  grantees  over  a  two-year 
project  period.  The  specific  amount 
funded  will  depend  on  the  overall 
availability  of  funds.  It  is  anticipated 
that  seven  individual  grants  of  up  to 
S200.000  (total  costs  including  indirect 
costs)  each  for  the  two-year  project 
pemxl  will  be  awarded  from  these 
funds  OMH  hopes  to  award  at  least  one 
of  the  seven  grants  in  the  area  of  HIV 
infection,  with  prlonty  given  to 
applications  that  target  the  Black  or  the 
Hispanic  population  Such  award, 
however,  like  all  award  decisions  will 
t>e  based  on  the  types  and  quality  of  the 
applications  received. 

Applicant  Eligibility 

FJigible  applicants  are  public  and 
private  nonprofit  organizations  and  for- 
profit  organizations  except  for  all 
currvnt  if rantees  under  this  pnyfirum. 
since  these  grantees  are  considered  not 
eligible  The  applicant  organization  is 
the  lead  agency  for  the  coalition  and  is 
responsible  for  management  of  the 
IVoiecf  and  will  serve  as  the  fiscal  agent 
for  the  Federal  funds  awarded 

F'ederal  domonstration  grant  support 
is  not  expected  to  result  in  more  than 
one  award  in  any  Standard 
Metropolitan  Statistical  Area  (SMSA) 
unless  an  additional  project  In  an  SMSA 
was  to  be  targeted  to  another  of  the  four 
major  minonty  groups — Aaian/Pacific 
Islanders.  Blacks.  Hispanlca,  and  Native 
Amencans/Alaska  Natives   FJforts  will 
l>e  made  to  achieve  geographic  and 
ethnic  distribution  of  awards  as  well  as 
co\er  the  various  health  pn)blems 
identified  above  There  is  no  lower  liirit 
for  the  size  of  the  population  targeted  by 
the  applicant,  but  there  must  be  a 
reasonable  relationship  between  the 
level  of  effort  involved  in  the  coalition 
and  the  size  of  the  target  population  and 
the  health  problem(s)  to  be  addressed. 
Similarly,  the  geographic  distribution  of 
the  target  population  must  be  such  that 
effecting  nsk  factor  reduction  is 
feflsible 

The  target  nsk  factor(s)  must  be 
epidemiologically  justified  on  the  basis 
of  health  problem  patterns  In  the 
population.  It  is  suggested  that 
applicants  limit  the  number  of  disease  or 
health  problem  areas  to  a  primary  one 
with  one  seoondary  problem  area  (with 
their  assoaated  nsk  factors)  on  which  a 


coalition  plana  to  focua,  aa  oppoaed  to 
being  all-lnclualve.  In  order  to 
maximally  utilize  reaotircea  to  achieve 
the  greateat  reduction  in  the  aelected 
risk  factor(s). 

AppUcadona 

/  Copiet 

The  forms  used  for  applying  for  grants 
under  this  program  ar«  either  Form  PHS 
5191-1  for  State  and  local  govemmenta 
or  Form  PHS  396  for  all  othera.  Copiea  of 
the  application  kit  may  b«  obtained  from 
the  OMH-Coalition  Grant  OfTice.  8201 
Greensboro  Drive,  Suite  600,  McLean, 
VA  22102. 

2.  Deadlines 

The  deadline  for  receipt  of 
applications  is  5:30  p  m.  (EST)  on  May 
31,  1960  Apphcations  will  be  considered 
aa  meeting  the  deadline  if  they  are 
either 

(1)  Received  at  the  above  address  on 
or  before  the  deadline  date,  or 

(2)  Sent  to  the  above  address  on  or 
before  the  deadline  date  and  received  in 
time  for  orderly  processing. 

(Applicants  should  request  a  legibly 
dated  US.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  earner  or  the  U.S.  Postal 
Service  Private  metered  postmarks  will 
not  be  accepted  aa  proof  of  timely 
mailing  ) 

3  lA]te  Applications 

Applicationa  which  do  not  meet  the 
cntenon  in  paragraph  2  Immediately 
above  will  be  conaidered  late 
applicationa  and  will  t>e  returned  to  the 
applicant. 

4  Reviews 

Applications  are  subject  to  review  as 
governed  by  Elxecutive  Order  12372. 
Intergovernmental  Review  of  Federal 
Pn>grams.  Applications  for  funding  will 
be  subject  to  State  review  All 
comments  from  a  State  office  must  be 
received  by  80  days  after  the  due  date 
by  the  program  grants  management 
office  Applicanfa  ahould  contact  State 
Single  Pointa  of  Contact  (SPOC)  early  in 
the  application  preparation  process.  A 
list  of  addresses  of  the  SPOCa  is 
enclosed  with  the  application  material. 

5.  Protect  Budget 

Funds  may  be  used  to  cover  the  cost 
of  personnel  to  coordinate  the 
coalitions  activities,  for  consultants, 
support  services  and  materials.  Funds 
may  not  be  used  for  building 
conatruction  costs  or  building 
alterations  and  renovations.  Also,  funds 
may  not  be  uaed  to  purchase  equipment 


except  as  may  be  acceptably  iiistified  in 
relation  to  conducting  the  project 

6.  Cost  Participation 

It  is  expected  that  a  portion  of  the 
program'a  costs  fvill  be  borne  by 
coalition  membera  or  by  other  non- 
federal sources  siuih  as  business,  labor, 
local  government,  or  community  funds. 
Cost  participation  for  those  grants 
awarded  in  FY  1988  ranged  between 
$40An  and  $289,000.  and  was  either  in- 
kind  or  direct  funds  contributions. 

7.  Review  Criteria 

Apphcations  will  be  reviewed  and 
evaluated  in  terms  of  the  evidence 
presented  in  the  application  regarding 
the  ability  of  the  applicant  to  meet 
program  objectives.  Of  specific 
importance  will  be  the  following  criteria 
under  the  listed  headings.  (An  indication 
of  the  quantitative  weight  appears  in 
parentheses  after  each  heading.): 

Project  Objectives  (50%) 

•  The  scientific  and  technical  merit  of 
the  described  proposed  project,  and  the 
consistency  of  the  project's  goals  and 
objectives  with  those  of  the 
Demonstration  Grant  Program  and  the 
Office  of  Minority  Health. 

•  The  justification  for  the  choice  of 
di8ea8e{8)  and  risk  facfor(8)  to  be 
targeted,  and  their  direct  relationship  to 
the  epidemiologic  characterizatjonts)  of 
the  target  minonty  populationts], 

•  The  degree  to  which  the 
composition  of  coalition  members  is  a 
logical  choice  based  on  target 
population,  target  risk  factorfs)  and 
intervention(8)  to  be  demonstrated. 

•  The  degree  of  commitment  of  each 
coalition  member  to  the  coaUtion  and  to 
the  proposed  implementabon  plan, 
including  the  amount  or  extent  of 
support  indicated  by  coalition  members 
to  cover  a  portion  of  project  needs. 

•  Coherence,  feasibility,  and  realistic 
approach  of  ti>e  mtervendon  strategy 
and  of  the  implementation  methods 
deBcrit)ed.  The  specificity  of  the 
methods  to  address  the  target  risk 
factor(s|  in  the  target  population(s)  will 
be  given  significant  weight  in  the  review 
of  the  application. 

Pro/act  Management  and  Staffing  (25%) 

Adequacy  of  qualifications  and  time 
allocations  of  proposed  regular  staff, 
both  paid  and  voluntary,  and  of  the 
proposed  program  and  technical 
management  of  the  project. 
Appropriateness  of  relevant  experience 
and  qualifications  of  the  managers  of 
the  applicant  organization  to  provide 
administrative  and  fiscal  management 
of  the  grant. 


Evaluation  (25%) 

Appropriateness  of  the  process  and 
outccnne  objectives,  and  adequacy  of  the 
evahiation  plan  to  measure  the 
development  of  the  coaUtion  as  well  as 
indicators  and  trends  of  outcome 
changes  based  on  the  goals  and 
objectives  of  the  application.  Likelihood 
that  the  project  will  demonstrate 
whether  or  not  community  health 
coalitions  can  effectively  promote  risk 
factor  reduction  among  minority 
populations.  Likelihood  that  the  project 
will  continue  beyond  the  two  year 
fimded  project  period. 

8.  Information  and  Technical  Assistance 
Contacts 

Information  on  application  procedures 
and  copies  of  application  forms  may  be 
obtained  from  the  OMH-Coahtion 
Grants  Office,  8201  Greensboro  Drive. 
Suite  600,  McLean,  VA  22102  (phone 
703/821-2487). 

Technical  assistance  on  the 
programmatic  content  of  the  application 
may  be  obtained  from  Betty  Lee  Hawks. 
Office  of  Minority  Health.  Room  118-F, 
HHH  Bldg..  Washington,  DC  20201 
(telephone  1-800-444-6472  or  202/245- 
0020).  For  additional  information  on  the 
OMH  AIDS  Program,  please  contact 
Jacqueline  Bowles,  MX).,  at  the  same 
address  and  telephone  number. 

The  Catalog  of  Federal  Domestic 
Assistance  Nimit)eT  for  the  program  is  13.137. 

Dated:  February  20. 1989. 
Samuel  Lin, 

Acting  Director.  Office  of  Minority  Health. 
(FR  Doc.  89-^710  FUed  3-13-89;  8:45  amj 
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Pesticide  Monitoring  Improvements 
Act  of  1988;  Delegations  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Assistant  Secretary  for 
Health,  with  authonty  to  redelegate,  the 
authorities  vested  in  the  Secretary  under 
sections  4702.  4703,  and  4704  of  the 
Pesticide  Monitonng  improvements  Act 
of  1988  (21  use.  1401-1403)  relating  to 
pesticide  monitoring  and  enJForcement 
information,  foreign  pesticide 
information,  and  pesticide  analytical 
methods.  This  delegation  excludes  the 
authority  to  submit  reports  to  Congress. 

This  delegation  became  effective  upon 
date  of  signature. 

February  28, 1989. 
Don  M.  Newman, 
Acting  Secretary. 
|FR  Doc.  89-5880  Filed  3-13-89:  8:45  am) 
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DEPARTMENT  OF  MTBHOR 
Bureeu  of  Lmd  Msnsgement 
[AZ-«10-0»-4322-Oa;  1784-010] 
Arizona  Strip  District  Grazing  Advisory 

till  ■■Mill  MM^^^^m^m 

uuMU,  Meenng 

AOCNCv:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Arizona  Stiip  District 
Grazing  Advisory  Board  will  meet 
Thursday.  April  6, 1989  at  9  a.m.  m  the 
Holiday  Inn,  850  South  Bluff  Stiwt  in  St 
George,  Utah.  Primary  topics  on  the 
agenda  are  the  Arizona  Strip  resource 
management  plan  and  range 
improvements. 

FOR  RJRTHBI  INFORMATIOM  COHTACT: 
G.  William  Lamb,  District  Manager. 
Arizona  Stiip  District.  390  North  3050 
East.  SL  George.  Utah  84770  (Phone  801/ 
673-3545). 

SUPPICMENTARY  INFORMATKNC  The 

meeting  is  open  to  the  public  Any 
person  may  attend,  file  a  written 
statement  by  mail,  or  appear  before  the 
Board  at  9:30  a.m. 

r.   Wilti»m  I  jmK, 

Arizona  Strip  District  Manager. 

Dale:  March  6. 1989. 
[FR  Doc  8^-5789  Filed  3-13-89;  8:45  am) 
icooc  4ta»-ia-ii 


[A2-010-0»-44 10-08;  17»-010) 

Arizona  Strip  Dtetrtct  Advisory 
Council;  Meeting  and  Held  Tour 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meeting  and  field  tour 

SUMMARY:  A  meeting  and  field  tour  of 
the  Anzona  Strip  District  Advisory 
Council  will  occur  April  12-13.  1989  The 
Council  will  meet  at  the  Wabweap 
Lodge  and  Manna,  100  Lake  Shore 
Drive,  Page.  Anzona  at  8  a.m.  to  discuss 
the  district  resource  management  plan. 
At  1  p.m.  the  Council  will  vnsit  the  Ferry 
Swale  area  and  review  management 
options  being  considered  in  the  plan.  On 
Thursday  the  Council  will  continue  its 
meeting  in  the  Wahweap  Lodge. 
FOR  FURTHER  INFORMATION  CONTACT 
G.  William  Lamb,  Distnct 
Manager.  Arizona  Strip  District.  390 
North  3050  East,  St.  George.  Utah  84770 
(Phone  801/673-3545). 
SURRiEMENTAL  MFONSMTION:  The  tOur 
and  meeting  are  open  to  the  public,  but 
the  public  must  provide  their  owm 
transportation.  Interested  persons  may 
make  oral  statements  at  8.30  a.m. 
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Thurtddy  or  flln  written  •latcmnnti  for 

th»»  (^ounclli  ( ormulj'rHtion. 

C.  WlUUm  Lamb. 

Ant»n<i  ^tnp  [>ntni  t  ManOjpfr 

Durri   M*n.h  \  1WW 
im  IVx    «f  ^'^)  Kilml  J-  1  y-0t,  8.46  •m] 


IffTERSTATt  COMMERCE 
COMMISSiON 

IFbianc*  Dockd  No.  3140tl 

Carolina  CoattaJ  Railway,  Inc^  Laaaa 
and  Oparitton  and  Acqulaltkyi 
EiafTtptlon;  Soutf>«m  Railway  Co. 

( !rirnliiM  (  ii.iHt.il  Kfiilwtiy    Inc   |CCR) 
hdn  filfil  H  notii  t"  of  ex.'mption  to  lfn»e 
I  with  option  to  pun  hrt»»*)  '  and  op«'rut(» 
M  line  of  rmlrortd  owned  t)y  Southern 
Krtilwfiy  C  omjMriy   The  line  extend* 
tietween  hiielown  (miiepoul  HH-0  (X)) 
nnd  Ilelhrtven  laulepost  BH-17  001.  in 
lU-tiufort  (juiriiy    NC^.  h  dintance  of  l"" 
mile*    The  tr>in!irt(  turn  whs  expt-cted  to 
be  (oiisunimrtted  Februrtry  14.  laSH 

VX'.V.  must  preserve  in'Hct  nil  sites  an(1 
»lru(tur»"s  mor«>  than  ,S4)  year*  old  until 
1  DmpliiUice  with  the  recjiiirements  of 
Se(  tion  liW  of  the  National  Historic 
t»rei»ervrttion  Art.  Ifl  U  S  C^  470  Is 
a(.hieved  Si-f  (Wish  F.xt-mpthin — Arq  fr 
OiHT  of  H  Linrs  L'ndfr  iHU  SC  //MT 
4  ICC.2d  .«15  11*W) 

Any  comments  must  \m  filed  with  the 
(lommissiim  anil  served  on:  Kelvin  [ 
Dowd.  Slover  h  Uiftus.  1224 
S«-venteenth  Street.  NW,  Washinjjtun, 

DC  aicxkj. 

The  notice  is  Filed  under  4H  CFTt 
list)  Jl   If  the  notice  contains  false  or 
misleadinj^  information,  the  exemption  is 
void  ab  initK)  Petitions  to  revoke  the 
exemption  under  49  U  S.C.  10506(d)  may 
\>«  filed  at  any  time  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

DmJdetl   Miinii  A.  IMS 

By  th«  ('.4)mmi>aloa.  jana  F  MaiJiall 
l)tr»<;ti)c  ()ffl«»  of  f'TiK •rdiiijis 
Norata  R  McCm. 
S^^c■n^(ury 

|F"R  Doc  a»~M10  niiHi  S-ty«»:  a:45  an]) 
I  cooa 


'  CtH  haa  t^  ^.(Xtnn  to  purciiaaa  Itia  hn«  anyflma 
•ftar  tha  and  ad  tha  aacund  kaaaa  faar  Thia  oollca  ad 
aKaai|MVai  axtamia  to  Iha  (imafiactlva  purchaaa  ol 
Ihu  llna  by  CCJL  illaH  iibvtatlng  Iha  naad  for  CXH  to 
fUa  a  aapara  la  aofloa  al  axamplian  la  (ka  futnra 
ooraring  tKal  traaaactkia.  akooid  CXJI  a«arclaa  ita 
a^Hkxi  to  pwrchaa* 


(DockX  N».  AB-2M  (l>^Ho.  UX)] 

NorfoMi  and  Waalwii  ReSwey  Co.~~ 
AbandoniTMnt  Ex Mnptton— between 
Solon  and  Chagrin  Fala,  OH 

Applicant  has  Tiled  a  notice  of 
exemption  under  49  CFR  1 152  Subpart 
V~Exfmpt  Atxindonments  to  abandon 
Its  ft  25  mile  line  of  railroad  between 
milepost  C}1-1  «)  at  Solon.  OH.  and 
milepost  CH^  15  at  Chaunn  Falls.  OH. 

Applicant  has  certified  that;  (1)  No 
1(M  al  traffic  has  moved  over  the  line  for 
at  letist  2  year^,  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines,  and  (1)  no  formal  complaint  filed 
hy  a  user  of  rail  servu:e  on  the  line  (or  a 
Slate  or  local  Rovemment  entity  acting 
on  b«half  of  such  user)  reRardinjj 
cessation  of  service  over  the  line  either 
IS  pending  with  the  Commissior^  or  with 
any  U  S  Ulstnct  Court  or  has  been 
decided  in  favor  of  the  complainant 
withtn  the  2  year  period  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice 

As  B  condition  to  u»e  this  exemption, 
any  employee  affected  by  the 
abandonment  shall  be  prt)tected  under 
OrY-ycn  Short  Line  R.  Co  — 
Ahandonment — Goshen.  360  ICC.  91 
jlfryi  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  US  C.  10505(d) 
must  be  filed. 

IVovided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  l)een  received,  this 
exemption  will  be  effective  on  Apnl  13. 
19H9  (unless  stayed  pending 
reconsideration)  Petitioru  to  stay  that 
do  not  involve  envinjnmental  issues.' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
cm  1152.27(c)(2|.«  and  trail  use/rail 
bankir^g  statements  under  49  CFR 
1152.29  must  be  filed  by  March  24.  1985  » 


'  A  iUy  wiU  ha  roattnaly  laauad  by  tha 
(Uiinniiaaiijn  In  Ihaa  |iiii<aa<tlma  wttara  an  Informad 
(tacialun  on  anvtnmmantal  laauaa  (wttalhar  raiaMl 
by  a  party  or  by  tha  Saction  of  bwtyg  and 
EnTlrunmanl  B  Ita  Indapandant  miraatlHatlonI 
cannut  ba  mada  prtor  to  tha  aflactlva  data  of  tha 
oulloa  a(  axampnoa  S»»  KjtaavytHm  of  Ciul  of 
S»rYiL-m  H.A1I  Una*.  A  1  C  C-2d  «aO  (1MB)   Any  antlty 
aaa4inf  a  stay  Inrotnn)  anrtroamaalal  conoama  la 
ancourafad  to  fUa  Ita  raquaa<  aa  aooo  aa  poaaibia  In 
oniar  lu  pannJI  thla  Conunlaaion  to  rtnnmm  and  act 
on  tha  raquaat  bafura  tha  affactlTa  data  oi  thia 
axampOaOL 

•  Saa  Sxunpt  M  Rail  At>aninnjiy*ot — Offwa  of 
FlrKin.  Am»i»L.  4  I  CCld  1M  (ia«7l  and  HnaJ  ruiaa 
puMtahad  lo  tha  Farfanl  lagMar  an  naoambar  ZX. 
\mo  |U  PH  IXIO  «S««B) 

•  TSa  Coofluaaton  will  accapt  a  lata-fUad  trail  uaa 
atatawit  to  kaifl  aa  It  ratalna  )un*dictlon  lo  do  ao 


Petitions  for  reconsideration  and  request 

for  public  use  conditions  under  49  CFR 

1152.28  must  b«  filed  by  April  3.  1969. 

with: 

Office  of  the  Secretary.  Case  Control 

Branch.  Interstate  Commerce 

Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative; 
Roger  A.  Petersen,  Norfolk  Southern 

Corporation.  Three  Commercial  Place. 

Norfolk.  VA  23510 

If  the  notice  of  exemption  contains 
ftilse  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SFIE)  will  prepare  an 
environmental  assessment  (ElA)  SEIE 
will  issue  the  EA  by  March  17.  1989 
Interested  persons  may  obtain  a  copy  of 
the  Fj\  from  SEE  by  wnting  to  it  (Room 
3115.  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Carl  Bausch.  Chief  SEE  at  (202)  275- 
7316,  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  F^  becomes  available  to 
the  public. 

Environmental,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropnate,  in  a 
subsequent  decision. 

Decided  February  2a  IBBQ. 

By  the  Commission,  Jane  F  Mackall. 
Director.  Office  of  Proceedings. 
NoraU  R.  McCm. 
Sfcrrlary 
im  Doc.  ae-saei  Filed  3-13-»,  8;45  am] 

MLLMQ  coot  TDM  Ot-ll 


DEPARTMENT  OF  JUSTICE 

Drug  Enforc«fn«nt  Admlni*tratk>n 

Importation  of  ControNod  Sub«tanc««; 
Application,  McNetab  Inc. 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  use.  958(h)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  11  and  prior  to 
issuing  a  regulation  under  Section 
1002(a)  authorizing  the  imporiation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bull  manixfacture  of  the  substance 
an  opportunity  for  a  hearing 

Therefore,  In  accordance  with 
t  1311  42  of  Title  21,  Code  of  Federal 


Regulations  (CFR).  notice  is  hereby 
given  that  on  January  24, 1989.  NcNeilab 
Inc.,  DBA  First  State  Cheniical 
Company.  Inc.,  803  East  Fourth  Street, 
Wilmington,  Delaware  19801,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Raw  opwm  (9600) 

Concentrate  cd  popfff  straw  (9670). 


Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  appUcation  in 
accordance  with  21  CFR  1301.54  in  such 
forms  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  I  Street.  NW.,  Washington.  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  April  13. 1989. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42(b),  (c),  (d),  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975),  all  applicants  for 
registration  to  tmpori  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  regi.stration  pursuant  to  21  U.S.C. 
958(a).  21  U.S.C.  823(a),  and  21  CFR 
1311.42  (a),  (b),  (c),  (d),  (e)  and  (f)  are 
satisfied. 
G«ae  R.  Hoislip, 

Deputy  Asaiitant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
.Administration. 

Dated:  March  3, 1989. 
|FR  Doc.  8&-S772  Filed  3-13-89:  8:45  am) 

■ILIJMOCOOC  44W-0S-II 


Manufacturer  of  Controlled 
Substances;  Application;  McNeiiab  Inc. 

Pursuant  to  S  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  January  24, 1989, 
McLeilab  Inc.,  DBA  First  State  Chemical 
Comany  Inc.,  803  East  Fourth  Street. 
Wilmington,  Delaware  19801,  made 


appUcation  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Sctwfhitff 


SctwcUe      Morptwie 


Codane  (9050) 

OttiydrocodMnatgiZO). 

Oxyeadona  (9143) 

Hydrocodone  (9193) 

(9300) 

Thebaine  (9333) 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
IJrug  Enforcement  Administration, 
United  States  Department  of  Justice. 
1405  I  Street,  NW.,  Washington.  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  Apirl  13. 1989. 
G«iM  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

Dated:  March  3, 1989. 
(FR  Doc.  89-5773  Filed  3-13-89;  8:45  amj 

aiUJNOCOOC  4410-0»-M 


Manufacturer  of  Controlled 
Substances;  Ganes  Chemlcai  Inc. 

Pursuant  to  S  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  January  5, 1989. 
Ganes  Chemicals,  Inc.,  Industrial  Park 
Road.  Pennsville,  New  Jersey  08070, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below; 

Drug  Schedute 


Amot>art)ital  (2125)... 
Pentobatt)ttal(2270). 
Secobartxtal  (23 15)._ 
Methadone  (9250).. 


Methadone-lntermediaie  4-cyano-2-dt- 
mett)ylamino-4,  4-dlpf)eny(  butane 
(9254) 

Bulk  dextropropoxypt>ene  (non.doeage 
forms)  (9273) _._ „ 


Any  other  such  appUcant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 


may  file  comments  or  objections  to  the 
issuance  of  the  above  application  end 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Drug  Enforcement  Administration. 
United  States  Department  of  Justice, 
1405  I  Street,  NW.,  Washington.  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112).  and  must 
be  filed  no  later  than  April  13. 1989. 
GeneR.  Haishp, 

Deputy  Assistant  Administrator  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

Dated:  March  Z.  1989 
(FR  Doc.  89-5774  Filed  3-13-8*  845  am) 

BMJJNG  CODE  4410-OS-a 


NATIONAL  COMMUNICATIONS 
SYSTEM 

reoerai  leieconwnunicaiions 
Standards;  Inquiry 

AGENCY:  National  Commimications 
System.  Office  of  Technology  and 
Standards. 

ACTION:  Notice. 

summary:  The  Federal 
Telecommunication  Standards 
Committee's  (FTSC)  Land  Mobile  Radio 
(LMR)  Subcommittee  is  currently 
working  toward  a  new  Federal  standard 
(Fed  Std  1044)  for  Government  LMR 
trunked  radio  systems.  The  purpose  of 
this  notice  is  to  invite  interested 
organizations  to  propose  candidate 
trunked  radio  system  solutions  that  will 
enable  the  Government  to  draft  a 
proposed  standard  providing  needed 
features  and  capabilities. 

DATE  Initial  proposals  should  be 
received  by  May  15, 1989. 

ADDRESS:  Send  comments  to  the 
National  Communictions  System.  Attn; 
Office  of  Technology  and  Standards. 
Washington.  DC  20305-2010. 
FOR  FinrmER  information  contact 
Mr.  Robert  M.  FenicheL  National 
Communications  System.  Telephone 
(202)  692-2124. 
SUPPLEMENTARY  INFORMATION: 

1.  While  proposals  may  be 
proprietary,  the  text  of  a  draft  standard 
(containing  all  interoperability-related 
requirements)  must  be  publically 
disclosed  upon  solicitation  of  industrj' 
comment  on  the  draft  standard  In 
addition,  all  patents  needed  to 
implement  the  requirements  oi  the 


Fa^Mri  k«|Mer  /  VoL  M.  No.  48  /  Tnesday.  M«th  14.  19W  /  Notion 


Federal  Register  /  Vol.  54,  ^k).  48  /  Tuesday.  March  14.  1989  /  Notices 


Iw5v9 


11^ 


Hiandarcl  inus<  b«  offered  for  license  on 
a  non-exclusivt)  b«ua  at  r««aoniibic 
rHli-<<  (til  II  re<)uir«d  for  American 
NHtional  SlMinianis  Institute  (Af«JSi)  and 
IntKmdiioriiil  Ttrlfgrsph  and  Telephone 
(Innsultidve  ComniiUfe  ItXTIT) 
Htiind<ir(lii| 

.:  Th«Te  drf>  pre»»»'»lly  Iwu  put)iic- 
saffty  !niiik»'d  thiIio  ayateiii  t»'i.hniijii«*t 
ln'iiix  offiTvd  for  »dle  to  th«'  Federal 
Gov  iTiimt-nt   l'Topt)e«;d  ttt^hniqiieti 
should  b*-  L^ipdSle  of  suffiufnl 
flexihility  tu  iiu.liuli"  most,  if  luA  aii.  of 
the  fea'urvg  offfred  by  then*'  two 
Hyslcm*  Both  of  the  pubiu  saft-ty 
triiiikfd  rrtdu)  Hyslfni  nmimfiK  turvra 
hdve  bfi-ii  uowillinx  to  dm  Ins*'  their 
tei  hiiinues  d(ul  lictjrise  patents  an 
deH«.nt)»'d  above 

J  Some  featuH'S  and  perfurmarK-e 
rharartenstirs  felt  to  h«  very  desirable 
are 

a   Aliilily  to  Hssixn  channels  to  users 
empluyin>|  25  kHz  chatuMil  anaiof)  voice. 
12.5  kHz  channel  arialos  voice.  25  KHz 
channel  dif(itl2«d  voice  or  data.  12J  kHz 
channel  digitized  voice  or  data,  artd  0.25 
kFiz  digitized  voice  or  data 

h  Ability  to  support  a  20-channel 
LMR  trunked  radio  syst«n  witn  one  12.5 
kf  iz  or  leu  trunked  ratiio  system  cuntrol 
channel  while  providing  a  rao^  equal 
to  that  of  25  kf^lz  channel  analog  votce 

c.  Ability  to  support  a  ZO-channel 
system  channel  loading  in  th«  same 
range  as  the  two  presently  offered 
public-safety  trunkad  radio  system 
techniques,  with  response  Um-  and 
other  requirements  specified  i..  APCX) 
Project  16  documents. 

d.  Ability  to  operate  in  a  network 
mode,  Individual  to-Individual  mode, 
and  a  telephone  Interconnect  mode 

4  While  candidate  trunked  radio 
systems  proposals  are  desired,  other 
altemattva  suggestions  (eg 
developtnent  under  Govemment 
funding)  will  be  considered 
Dwinis  Bodaon. 

AsaiBltinl  Manofittr.  !»CS  Tachnofrtgy  and 
Stimiiiinis 


NATlOMAi.  FOUNOATIOM  OM  THE 
ARTS  AND  THE  HUUAMmeS 

National  Endowmant  for  ttta  Arta; 
Maating 

Pursuant  to  section  lU(a)(2)  of  the 
Federal  Advisory  CkimnuHee  Act  ^^^ib 
L  y2-4iVI|.  as  amended,  notice  is  hereby 
Kiven  that  a  mtwting  of  the  Museum 
Advisory  Panel  (ProfesMonal 
[)evelopmen(  Section)  to  the  National 
C^ouncil  on  the  Arts  will  be  held  on  Apnl 
fV.  IHHB.  fnnn  tfUO  s  m  -^.30  p  m  in  room 


730  of  the  Nancy  Hanks  Center.  1100 
Pennsylvmnia  Avcnee.  ^fW.. 
Washington.  DC  20606. 
Thu  meeting  is  for  the  purpose  of 

Panel  review,  di.scussion.  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Kiiundalion  on  the  Arts  and  the 
Humanities  Act  of  lt*>5,  an  amended. 
including  discussion  of  information 
given  in  confidenc.e  to  the  .Agency  by 
grant  appli(  ant.s   In  accordance  with  the 
iletemiiiiatiun  of  the  C;ha;rman 
puhlinhed  in  the  Federal  Reyinter  nf 
February  13,  1980,  these  sessions  will  be 
ilo«e<l  to  the  public  pursuant  to 
subsections  (i  )(4),  jtM  and  (miB)  of 
s»K;tion  f>52b  of  Title  5.  I  'nited  Slates 
Code 

Further  mformation  with  reference  to 
this  meeting  can  be  obtained  from  Ms 
Yvotuie  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
F'ndowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (ZOZj  e82-M33. 

Msrrh  8.  19HB. 
YvtmiM  M.  Safafaw. 

Dirfi-tvr.  Couniil  and  PunttJ  OpnroOont 
,\ati(  >nal  Sndowmsnt  fur  tb^  Arta 
(FK  Doc.  80-5820  Piled  3-^13-80:  B.4S  am] 
saxan  oooc  rs>7-ot-« 


NUCLEAR  REQULATORY 

coMnnnoN 

Raglonai  State  Uaiaon  Offtcara' 


On  Apnl  11  and  12.  1989.  the  Nuclear 
Regulatory  Commission  (NRC)  witl 
sponsor  a  regjoaal  meetuig  with  the 
Governor-appointed  Slate  Liaison 
Officers  from  Connecticut.  Delaware. 
Maoie.  Maryland.  Massachaaetts.  New 
Hiflnpshire.  New  jersey.  New  York, 
Pennsylvaaia.  Rhode  island  and 
Vermont  and  the  representatrve  from  the 
District  of  (^oianabia  The  subjects  which 
will  be  discussed  inciude  State 
cooperation.  powM'  plant  licensee 
porfonnsLikce,  dacooumssiontn^ 
radioactive  material  safety  issoe*.  as 
well  us  other  items  of  mutual  refubitory 
mtervst 

The  meeting  will  be  conducted  at  the 
NRC  Region  I  Office.  475  Allendale 
Road.  Kin^j  of  Prussia.  Pennsylvania 
The  meeting  is  open  to  the  public  for 
attendance  and  observation  and  will 
take  place  from  8:30  am.  until  5.15  p  m. 
on  Tuesday.  April  11,  and  from  8:00  a.m 
until  12  ()0  noon  un  Wedxu.'!»day.  April 
12.  19«J) 

Questions  regarding  this  meeting 
should  be  directed  to  Mane  Miller  at 
(2  LSI  337-6248. 

Dated  ■!  king  of  Pruwiii.  fViumyK  mua    itua 
Marcii  a,  IMW 


For  the  Nuclear  ReRulatory  ComsAlssion. 
WUUaoi  T  BussaU. 

Hifihu\ii  Adminittrolor 

\FR  Doc  93-M24  Filed  S-13-»  B:45  am) 

BlUJNa  COOC  7M0-0t-« 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Small  Buainess  Compattth^eness 
Damonatratlon  Program;  Policy 
Diractive 

AQENCY:  Office  of  Federal  Prnrurrment 
Policy  lOFPP)  Small  Business 

Administration  (SBA). 

action:  Interim  policy  directive 
amendment. 


summary:  Ln  the  Federal  Registar  of 

December  29,  1988,  (53  W.  52888)  QFTP 
and  SBA  published  an  Interim  Policy 
Directive  and  Test  Plan  implementing 
Title  VII  of  the  "Business  Opportunity 
Development  Reform  Act  of  1988' . 
which  establishes  the  Small  Businc&s 
Competitiveness  Demonstration 
Program.  Paragraph  VHJKJLd  of  the 
directive  stated  that  non-nuclear  ship 
repair  (one  of  Ihe  four  industry  groups 
covered  by  the  demonstration  program) 
currently  was  not  individually 
segmented  from  the  shipbuilding  and 
ship  repair  industry,  but  that  SBA  would 
segment  the  industry  and  an  appropriate 
Federal  Procurement  Data  System 
(FPDS)  service  code  would  be  provided 
for  reporting  purposes.  SBA  now  has 
completed  the  segmentation  of  the 
shipbuilding  and  ship  repair  industry, 
and  OFPP  and  SBA  are  amending  the 
intenm  policy  directive  to  include 
appropriate  FPDS  service  codes  for  non- 
nuclear  ship  repair. 
RM  fsmmmm  agow ariow  comtact: 
Karen  Marts.  Deputy  Associate 
Administrator,  (202)  395-3300 

1.  Para^aph  III.A.2.d..  is  amended  to 
read  as  follows: 

d  Non  nuclear  ship  repair — Ship  rep*ir 
jindading  overhauls  and  conversiona) 
performed  on  soo-nuclear  propeiled  and 
nonpropelled  ships  under  SIC  code  3731. 
limiled  to  FPDS  service  codes  |896  (repair 
performed  east  of  the  lOeth  mendian)  and 
IW9  Irepair  performed  west  of  the  108th 
meniiianj 

2  Paragraph  FV  B.3  ,  is  amended  to 
read  as  follows: 

3  Non-nuclear  Ship  Repair 

No[]-oude«r  ship  repair  li  inrJuJed  withm 
SIC  3731   Since  this  SIC  includes  all  ship 
r>-pnir  as  wpll  as  ihipbuildin{(.  participHtmg 
agencies  shall  use  the  following  FPDS  service 
codes  to  monitor  goal  altBlnment  for  non- 
riH  tear  ship  repair  J9M  (Ship  Repair 
|In(.iuding  Cherhauls  and  Convemons) 


Performed  on  Non-nuclear  Propelled  and 
Nonpropelled  Ships  East  of  the  108th 
Meridian)  or  1999  (Ship  Repair  (including 
Overhauls  and  Conversions)  Performed  on 
Non-nuclear  Propelled  and  Nonpropelled 
Ships  West  of  the  108th  Meridian). 

3.  Attachment  B  is  amended  by  adding 
in  "IV.  Non-nuclear  Ship  Repair,"  under 
the  heading  "Designated  Groups,": 

SIC  3731: 

PSC)999 

Allan  V.  Bunnan, 

Dt'puty  Administrator  and  Acting 
Administrator  Office  of  Federal  Procurement 
Polu.y. 

Mooika  Edwards  Harrison, 

Associate  Administrator  for  Procurement 
Assistanc-e.  Small  Business  Administration 
|FR  Doc  89-5873  Filed  3-13-89:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rateasa  No.  34-26604;  FNa  Na  SR-Amax- 
87-33) 

Self-Ragulatory  Organizations; 
Proposed  Rule  Change  by  American 
Stocic  Exctiange,  Inc.  Relating  to 
Telephone  Access  to  the  Floor 

Pursuant  to  section  19{bj{l)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C  788(b)(1),  notice  is  hereby 
given  that  on  November  16, 1988,  the 
American  Stock  Exchange,  Inc.  ("Araex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  1,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  Interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  filing  is  Amendment  No.  1  to  SR- 
Amex-87-33,  a  proposed  rule  change 
originally  filed  by  the  Amex  on 
December  30, 1987,  that  would  allow 
members  to  establish  direct  telephone 
communications  between  the  Floor  and 
non-members  located  off  the  Floor,  and 
to  refiect  more  fully  the  Amex's  existing 
telephone  policy.'  This  amendment 
would  modify  Commentary  .01  to  Amex 
Rule  220  to  provide  that  the  Amex  will 


not  permit  members  to  use  a  portable 
telephone  on  the  Exchange  floor.* 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (AJ,  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rdle 
Change 

(1)  Purpose 

As  noted  in  the  original  notice  of  the 
proposed  Amex  rule  change,  the  purpose 
of  the  proposal  is  to  codify  all  current 
Exchange  policies  relating  to 
communications  with  the  Trading  Floor 
of  the  Exchange.  Amendment  No.  1 
reflects  a  modification  to  these  policies. 
In  the  original  notice  of  the  proposed 
rule  change  published  in  the  Federal 
Register  *  the  Commission  noted  that, 
unlike  the  NYSE  rule  change,*  the  Amex 
proposal  did  not  specifically  address 
portable  telephones.  This  amendment  to 
the  proposed  rule  change  would  add  a 
prohibition  against  the  use  of  portable 
telephones  or  other  portable 
communication  devices  on  the  Floor 
which  would  permit  direct  voice 
communication  between  members  and 
non-members. 

Portable  telephones  would  enable  a 
non-member  to  communicate  directiy 
with  a  member  in  the  trading  crowd, 
thereby  providing  the  non-member  with 
"live"  access  to  the  very  point  of  trade. 


'  lite  Commission  on^inally  published  notice  of 
the  proposed  rule  change  in  Secuntiea  Excliange 
Act  Relnasp  No  2S287.  lanuory  22.  1988.  53  FR  2555. 


*  The  Commission  approved  a  similar  proposed 
rule  chanfte  by  the  New  York  Stock  Excbiange.  ioc 
("NTSE")  tliat  permits  meml>era  to  have  telephones 
installed  in  theii  txxitlis  on  the  NYSE  floor  to  enable 
them  to  communicate  with  non-member*  located 
off-floor.  The  rule  also  prohibits  member  from  uam; 
a  portable  telephone  on  the  NYSE  floor  See 
Securities  Exchange  Act  Release  No.  ZS842.  June  23. 
isea.  53  FR  24539).  The  Commission's  approval  of 
the  NYSE's  ban  on  portable  telephones  was  recently' 
upheld  in  a  January  2a  1969.  deasion  by  the  United 
States  Court  of  Appeals  for  the  Second  Circuit.  S>>f 
Higgins  V  Securities  and  ExcJtange  Comaussion. 
Docket  No.  88-4115. 

*  See  note  1.  supra. 

*  See  note  2.  supra. 


In  Amex's  view,  not  only  is  such  access 
an  essential  privilege  of  membership, 
but  Exchange  Rule  3fb)  prohibits 
members  from  effecting  transactions  on 
the  Exchange  directly  with  non- 
members.  A  portable  telephone  in  the 
crowd  could  afford  a  non-member  the 
actual  ability  to  trade  in  the  crowd. 

The  use  of  portable  telephones  on  the 
Trading  Floor  may  also  serve  to 
perpetuate  in  the  public  mmd  doubts 
about  the  extent  to  which  small 
investors  are  on  an  equal  footing  with 
larger,  more  active  customers. 

In  additioa  non-member  telephone 
access  to  the  booths  is  predicated  on  full 
compliance  with  recordkeeping  and 
other  applicable  rules  related  to 
maintaining  a  customer  business  These 
requirements  would  be  difficult  to 
comply  with,  and  to  surveil.  when 
portable  telephones  are  used. 

B.  Self-Regulatory  Orgamzatton's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  horn 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effecttveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  its  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  Amex  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW'.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  wntten 
communications  relating  to  the  proposed 
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rule  change  bctwgtm  the  ComnriMion 
and  any  person,  other  than  thoae  th«t 
may  [tf  wrlthhHd  frowi  the  pabHr  tn 
accordance  with  the  pronstons  r>f  5 
use.  55Z  w«l  be  avsilaMe  for 
m«p*rtton  and  copymtj  in  the 
ComntiMion'i  PwliHt:  Hrff  rmre  Section. 
Ht  the  above  »<idre««  Coptea  of  roch 
niinit  will  alao  be  available  for 
Itmpfftion  and  copying  at  the  principal 
(iffKa  of  the  above-mentioned  self 
rfffulfltory  oriianization.  Kti  •ubmMiiion* 
should  refer  to  Rie  ^4^)  SR-Aniex-«7  -3-1 
aiul  iihould  be  aubnuttad  by  Apni  4. 

V'fr  lh«  rommi»»ton.  h<|r  th«  Drr+tion  nf 
MarkM  Raf|utatK>n.  p<iT«uant  h>  di4>!]|atf>d 
■  ithonty 

Oaled  Mardi  7.  IMH. 
looalhaaG  Rata, 
'ws  rfttirf 

|m  iv»c  mt-srm  Pil«-il  *-  i3-i»  «  45  am) 
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•»-06) 


Propoeed 

Bowd 

toRMi 


byVw 


IMrwMiH  to  aection  t«(h)f  1 )  o^  'he 
Stfoirtttea  RxchAnf^e  Act  of  T934.  IS 
use.  7a8|b)(l)  ("Act  ■).  notice  la  hereby 
given  that  oa  Kalinuiry  M,  1MB,  tha 
ehicafiu  Buard  Optiuiu  Excha«f(B.  lac 
C'CBOr'  or  'T.xr.hanan")  Bled  with  th* 
Seruntlea  and  F.x(;h«n>{e  Commission 
(CIommi«a4oB~1  the  propoeed  nile 
chaii||«  aa  cieacribed  In  Itema  1.  II.  imd  III 
tvalow.  virhkii  Itema  lurve  been  prepared 
by  tha  aelf-r«ffuU tory  urfanhwtion.  The 
CommliaiuM  la  pwbitahinfi  Itila  notice  to 
•olicil  oovMMeata  on  Mie  propoeed  rule 
(JumuR  frofB  kilereated  persona 

I  S«lf-R«f|ulatory  OrganJMlwin'a 
Stalemant  of  the  Tarma  of  Subatance  of 
the  Propoaed  Rule  Chan^ 

Hate  1X7  /L.«4  .AjHifyuiM  of  Market 

\fiikt'r  Accoanta 

|<i|  tjich  memt)«'r  ofxanixatlnn  which 
(  IfHm  on  Ku<iranlMsa  the  tranaactiona  of 
option*  m.irkiM  mak'TS  pumuant  to 
l.n.i.hHOjft'  Rule  B  S  ihnll  eatablitih  and 
mrtiii'ain  wnften  proceiluTf*  for 
i4.H«ffistn](  and  monitnrtnR  the  pot»mti«l 
nsks  to  the  mrmher  nrdrintr.ntion  1 
(  iipitnl  ir\rr  a  «;ierifred  range  of 
pos^iMe  marVrt  movements  nf  po^ihuris 
mrttnlainrd  in  fucli  nptiona  m«rVpt 
nuikrr  accininti  «nd  mich  reirtted 
acroiintii  a»  the  Kxchange  ihall  from 
tim*"  to  time  direct   rurrent  prtiredurps 
iihaf!  be  filed  and  maintainfd  with  the 
Department  of  Plnnnrtal  t'ompllance 
The  proceiin'v*  <ihnl!  »pertfy  the 


computatlonj  to  be  made,  the  frequency 
of  computations,  the  record*  to  be 
reviewed  and  maintained  and  the 
po8ition»(§)  wtthtn  the  organization 
responaible  for  the  risk  function 

(n)  Upon  direction  by  the  Department 
of  Finartcwd  Conpllanoe.  each  aAscted 
member  or^iuzatioii  ahail  provide  lo 
the  Uepartinaat  aoch  Iniormatwn  as  the 
Department  may  reasonably  require 
with  respect  to  the  membtr 
oryaniration's  risk  analysis  for  any  or 
all  of  Its  optirms  marltet  maker  accounts 

Interpretations  and  Policies 

01   Rach  affected  member 
orxanizabon  shall  at  a  minimum  assess 
and  monitor  Its  own  potential  risk  of 
Ions  from  (uptions  market  maker 
aic.Tninfs  eech  bnstness  day  as  of  the 
("lose  of  biiainrss  the  prior  day  through 
iiae  of  an  Rxrhan^e  approved 
computerlied  risk  analysts  pro-am.  The 
program  shall  comply  with  at  least  the 
minimum  staadiutls  specified  bekiw  and 
such  other  staodiirda  aa  from  tiau  to 
time  may  be  preacnbed  by  tiie  Exiiua^ 
111  wntlen  memoranda  to  all  affected 
mcmlxfr  organizations: 

|i|  The  estimated  loss  to  the  ciearing 
miimber  argatnzattaB  for  each  market 
mmkmr  accevwt  (potential  account 
deficit  I  ahall  be  determined  gtven  the 
impact  of  briMd  mmkei  mavefBevta  In 
reaaonafale  interrala  owr  ■  rmngf  fmni 
negative  19%  to  poaltlve  1S% 

(ill  The  mawbar  organixatlon  shall 
calcuiale  voiatttlty  uickiK  a  method 
approved  by  iha  Bxckasine,  with 
volatility  npdatad  at  \mmmt  weekly  The 
profirain  osusl  have  the  capabthty  of 
expaadnid  voUttlity  wWa  pro^ttng 
loaaes  throu(|i)out  the  range  of  broad 
niaiiiH  ■ovaovnts. 

|ai)  OptMDS  prtcaa  shall  be  estunated 
thniugh  use  cd  recotpoized  optkma 
pncinf  models  aoc^  aa,  but  uot  haiMed 
to  Black -Sckdea  and  Cox  Raubeaatein 

|rv|  At  a  nnnMuim.  wrtttea  reports 
uhall  he  generated  which  describe  for 
ea(.k  saaiiet  acMiam:  the  proieded  loss 
per  optjooa  daas  by  account,  the 
pr<>|*'i^ed  total  loss  per  options  cia.«  fur 
all  accounts   the  projected  deftota  per 
d(  uuuni  and  m  a^greRate 

II.  Self-Regulatory  Oniaaizatian's 
Statement  of  the  Purpoae  of.  and 
Statutory  Basis  fur.  the  Propoaad  Ruia 
Change 

In  its  fUln^i  wMh  the  Commission,  the 
Helf  regulatory  organitdtion  included 
ulatemenis  cutm  eming  the  purpoae  of 
and  basis  ir»r  the  proposed  rule  change 
and  diHcussed  any  comments  it  received 
on  Ihe  propoaed  rule  chan^  The  text  of 
these  stateBtenta  may  be  examined  at 
the  plrf(  e»  specified  in  Item  FV  below 
and  is  set  forth  in  sections  (A).  [B).  and 
(C|  beliiw 


(A)  Self-Ragulatory  OrganaaLon  's 
Slatemetit  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Chanfie 

As  the  re«ult  of  the  October,  1987 
market  break,  the  Elxchange  established 
a  task  force  lo  review  procedures  and 
practices  of  options  market-maker 
clearing  firms.  One  result  of  this  review 
was  a  determination  that  minimum  nsk 
analysis  standards  should  be 
established  to  enable  all  Exchange 
market  maker  cieanng  firms  to  project 
their  potential  losses  for  all  accounts 
given  specific  market  moveaients  and/ 
or  changes  in  volatility. 

This  proposed  rule  would  require  all 
Exchange  market  maker  clearing  firms 
to  file  with  the  Exchange  written 
procedures  for  assessing  and  monitoring 
the  nak  to  the  clearing  Rrm  of 
maintaining  positions  ka  its  own  market 
maker  accounts  and  those  of 
independent  market  makers  for  whom  it 
performs  clearance  and  guaraatee 
functions  These  procedures  would 
include,  but  not  be  limited  to,  an 
Exchantfe  approved  coiaputenzed  nsk 
analysis  program,  which  would,  given 
certain  parameters,  enable  the  clearing 
firm  to  asaeaa  lU  potential  •xpoaiire 
over  a  ifMcified  raa^e  of  poaaibU 
market  HiovemeBts. 

The  rule  wo«kl  require  risk  analysis 
to  be  conducted  daily  as  of  the  close  of 
buBineM  (He  pnor  day,  and  would 
provide  lor  the  aubmisBon  to  the 
Exchange  of  certain  risk  analysis 
documentation  as  requested  by  the 
Deparlmant  of  Financial  Compliance 
("Department")  on  a  routine  or  "as 
needed"  basis 

The  Exchan^  is  designated  by  the 
Commission  as  the  examining  authority 
for  fifteen  nf  the  eighteen  Exchange 
member  organizations  which  clear  and 
guarantee  the  accounts  of  options 
market  makers  The  Exchange  believes 
that  the  awjonty  of  these  firms, 
including  those  desi^foated  to  other  self 
ri'guldtory  orgamzi'tions.  wouui 
currently  be  in  e  position  to  cun^ply  with 
the  proposed  rule  However,  to  allow  for 
all  affected  members  to  adequately 
prepare,  the  Exchange  rwcommends  an 
effective  d^ite  fonr  months  from  the  date 
cif  approval 

The  Exchange  believes  tbiit  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder,  in 
particular,  the  proposed  rule  change  is 
consistent  with  section  6(b)t5)  of  the  Act 
because  it  is  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 


respect  to,  and  facilitating  transactions 
in  securities. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  will  not 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

In  June,  1988  all  options  market  maker 
clearing  organizations  were  advised  of 
the  decision  to  require  minimum  risk 
analysis  procedures  and  that  a  pilot 
program  including  four  (4)  clearing  firms 
had  been  instituted  to  assist  in  the 
development  of  minimum  standards. 
The  draft  rule  proposal  resulting  from 
the  pilot  program  was  distributed  on 
November  17, 1988  for  review  and 
comment  to  all  Exchange  member 
organizations  which  clear  options 
market  maker  accounts.  In  addition  to 
the  four  firms  which  panicipated  in  the 
pilot,  the  Department  reviewed  the 
procedures  of  two  additional  clearing 
firms,  which  contacted  the  Department 
in  response  to  the  November  circular. 
No  negative  comments  have  been 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Conunigsioo  Actioo 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 


and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  N.W..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  4, 1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  March  8,  1989. 
lonathan  G.  Katx, 
Secretary. 
|FR  Doc.  89-5ain  Filed  3-13-89;  8:45  am) 

BILUNO  COOC  •01»-01-« 


IReteaae  No.  34-26611;  File  No.  SR-NASD- 
8S-531 

Self-Regutatory  Organizations; 
Nattonal  Association  of  Securities 
Dealers,  Inc;  Filling  Vacancies  on 
District  Business  Conduct  Committees 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  a 
proposed  rule  change  on  November  29, 
1988,  and  an  amendment  thereto  on 
February  14, 1989,'  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  «  ("Act")  and  Rule  19b-4  » 
thereunder  to  amend  Article  VIII, 
section  5  of  the  NASD  By-Laws  to 
provide  that  vacancies  created  by  the 
departure  of  a  member  of  a  District 
Business  Conduct  Committee  ("DBCC") 
during  his  or  her  term  *  may  be  filled  by 
the  remaining  DBCC  members  by  the 
appointment  of  a  new  member  to  serve 
until  the  next  regularly  scheduled 
election," 


'  On  February  14.  1989.  the  Commiision  received 
«  letter  from  the  NASD  (dated  Februan,'  10. 1989) 
providing  the  results  of  memtwrship  vnte  pertaininft 
tc  this  rule  filing  (2.137  members  «ppro\ed  147 
disapproved  and  10  members  dirl  "-..i  vci'f-l  This 
letter  constitutes  Amendment  No  1  and  is  available 
for  inspecbon  and  copying  in  the  Commis«)on'!> 
public  reference  room. 

»  15  U.S  C.  788(b)(1)  (1982). 

'  17  CFR  240.19b-4  (1988). 

*  DBCC  members  normally  serve  3  year  terms 

'  The  NASD  published  the  proposed  amendmenl 
for  comment  in  Notice  to  Memtiers  »e8-48  (|uly 
1988).  and  received  tiiree  commeni  letters  in 
response  thereto.  One  commentator  favored  the 
proposed  amendment  because  it  would  result  in 
more  efficient  operation  of  the  DBCCs  This 
commentator  suggested  that  previous  DBCC 
members  should  be  considered  first  in  selecting 
replacements. 


Notice  of  the  proposed  rule  change 
together  with  the  substance  of  the  terms 
of  the  proposed  rule  change  was  g:ven 
by  the  issuance  of  a  Commission  release 
(Securihes  Exchange  Act  Release  No 
26407.  December  29. 1988)  and  by 
publication  in  the  Federal  Register  (54 
FR  342,  January  5,  1989).  No  comments 
were  received  regarding  the  proposed 
rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  cin.'^istent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  with  the  requirements  of 
Section  15A  and  the  rules  and 
regulations  iherrunder 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  thai  the 
proposed  rule  change.  SR-NASD-6fi-53. 
be  and  hereby  is,  approved. 

For  the  Commission,  b>  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authonty,  17  CFR  200.30- 
3(a)(12) 

Jonathan  G.  Kati^ 

Secrr-lary- 
March  8.  1989 

(FR  Doc.  89-5892  Filed  3-13-B9:  8;4S  am] 
8«UJN0  COOC  St>»41-M 


Two  commenl,itor6  opposed  tlif  pro.^.is.^ 
amendment  Or>e  stated  thai  electiont  err  r>ni  tjo 
expensive  and  thai  the  present  system  »flor4«  mnn 
members  a  enhance  to  serve  or  a  DBCC  The  SA-Si)  s 
response  lo  this  coinn,enl  was  ^hat  an)  aOd'tiona, 
el^clion  ,i  costi)   both  in  terms  of  mu[ie>  ano 
disnjption  of  the  DBCCs  affairs  Fu.'thermori.  the 
proposed  ruie  change  would  allow  tusi  as  morh 
opportunitv   if  not  more  for  differenl  part^r*  'n 
serve  on  a  DBCC  Since  any  appoinUtieni  wouW  f» 
effective  only  until  the  nexi  reguiartv  schetliiled 
election  it  is  possible  that  two  different  persons 
coulr*  serve  in  the  position — ont  by  appoinlmeni 
and  one  by  elecbon. 

Another  negative  commeni  was  that  vesting 
appointmpni  power  in  sifting  DBCC  members  would 
result  in  appointees  who  arr  nbhgated  to  their 
commiiteps  and  not  lo  '"^r  dislnrts  The  \ASD 
however  has  not  encountered  this  problem  ir  tl>e 
past,  mlenm  appointees  have  maintained  their 
indepencienl  ludgroenl  The  NASU  stale*  tn«'  the 
diverse  cumposilion  of  UBCC*  makes  it  unlikely 
that  a  standard  view  will  develop  lo  which  an 
appointee  must  adhere 

One  commentator  suggested  that  the  NomuKting 
Commitiee  should  select  a  candidate  from  the  list  of 
those  onginelly  considered  for  the  pocition  The 
membership  should  then  ha\e  a  chance  tc  file 
written  objecUons  and  if  many  such  obiections  are 
filed,  an  election  should  be  held  The  NASD, 
however  believes  that  this  would  t>e  |u*l  as 
disruptive  to  DBCC  business  Ciecause  additiorul 
elections  would  have  to  be  held. 
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M-Mat«(  ra>  Moa.  SIMfYSE- 
Noa.  iMdli 
M&  II 


8aW  nagulalory  Organteatlona;  Hmi 
Yoft(  Stock  EjidtafiQa,  Inc^  UatlnQ 
Standarda  fof  Conatltuant  Sacuflttaa 
of  Common  Stoca  and  Maantng. 
Auma wa iraoon  or  tnTOroamanr  or  hum 
19C--4  wWt  Raapact  to  Conatttuant 
Sacurittaa  of  Common  Stodt  aucfi  aa 
Untoundtod  Stocfc  Unlta 

Punuant  to  section  19(b)|l)  of  the 
Secuntitn  Rxr.han^  Act  of  1934  ("Act"). 
15  U  S.C.  78«(b|(l).  notice  !■  hereby 
Riven  that  on  Febniary  17.  1989  and 
March  7.  1989.  the  New  York  Stock 
F.xchange.  Inc.  (  NYSE""  or  "Exch«nj<e") 
filed  with  the  Secuntlei  and  Rxchan^ 
C^ommission  ("(^)mmi8»ion") 
amendmenta  to  the  prt)pK)»«Hl  rule 
change*  as  described  m  Items  1.  II  and 
III  below,  which  Items  have  been 
prepared  by  the  self  regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  amendments  to  the 
proposed  rule  changes  from  interested 
persons 

I.  S«tf-R«fulalory  Or^aniutkn's 
SUIemnt  of  Um  Tarms  of  SubaUnca  of 
tha  PropoMd  Ruk  Qiange 

On  December  9.  and  December  20. 
196a  the  NYSE  filed  proposed  rule 
changes  with  the  Ck>mmission  to 
establish  listing  cnteria  for  new 
securities  consisting  of  two  or  more 
constituent  securities  which,  in  the 
aggregate,  are  designed  to  replicate  the 
economic  characteristics  of  shares  of  a 
class  of  outstanding  stock  (NYSE-8»-39) 
and  to  provide  an  exception  from 
paragraph  (c)(3)  of  Rule  19c-4  under  the 
Act  regarding  the  meaning, 
administration,  or  enforcement  of  Rule 
19o- 4  with  reapect  to  constituent 
securities  of  common  stock,  such  as 
Unbundled  Stock  Units  {NYS&-88-40|. 
Amendment  No.  1  to  NYSR-88-39 
revises  the  proposed  listing  standards 
set  forth  therein  to  include,  among  other 
things,  a  new  minimum  holder 
requirement  for  units  and  constituent 
securities  in  addition  to  new  minimum 
total  assets  and  net  worth  requirements 
for  issuers  seeking  to  list  the  securities 
on  the  NYSE.  The  amendment  provides 
that  in  order  for  the  units  and  their 
constituent  securities  to  qualify  for 
Exchange  listing,  there  must  be  at  least 
250  holders  of  the  units  and  the  issuer 
must  have  total  assets  in  excess  of  tlOO 
million  and  a  net  worth  that  exceeds  fl8 
million  dollars 

The  second  amendment  to  the  filing 
proposes  a  new  rule.  Rule  40SA 
(Suitability  Requirements  for 
Transactions  In  Unbundled  Stock  Units). 


which  will  require  NYSE  members  and 
member  organixations  to  explain  the 
characteristics  of  the  units  and  the 
constituent  securities  to  investors  and  to 
determine  the  suitability  of  any 
recommended  transactions  in  the  units 
and  constituent  securities.  In  particular, 
the  proposed  rule  provides  that  when  a 
NYSE  member  or  member  organization 
recommends  a  transaction  in  units  or 
constituent  securities  to  a  customer,  the 
member  or  member  firm  must  make  a 
determination  as  to  the  products 
suitability  for  such  customer  and  must 
have  a  reasonable  basis  for  believing 
that  the  customer  has  s'ifTicient 
knowledge  and  exp«:iiLi:^e  in  financial 
matters  to  be  reasonably  expected  to  be 
capable  of  evaluating  the  nsks  and  the 
special  characteristics  of  the 
recommended  transaction  and  is 
financially  able  to  bear  the  risks  of  any 
of  the  constituent  securities. 

Amendment  No.  1  to  NYSF,-88-40 
amends  the  text  of  the  rule  change  set 
forth  in  the  Onginal  Fihng.  Item  I  Text  of 
the  Pwposed  Rule  Change  ' 

In  summary,  the  revised  rule  replaces 
the  onginal  third  subparagraph  with 
language  that: 

--Reduces  the  total  amoujit  of  shares 
that  may  be  subject  to  an  exchange  offer 
from  25%  to  20%. 

— Defines  insider  and  control  groups 
and  provides  further  clarification  on  the 
determination  of  whether  an  exchange 
offer  enhances  the  standing  or  voting 
control  of  such  groups. 

Tlie  revised  rule  also  sets  forth  an 
additional  consideration  which 
addresses  the  collective  action  problems 
(discussed  In  the  Release  of  the  SEC 
that  accompanied  the  adoption  of  the 
Rule)  contained  in  the  second  paragraph 
of  the  Exchange's  rule. 

F'inally.  definitional  language  has 
either  been  modified  or  added  to 
address  the  characteristics  of  the  units 
and  the  terms  used  relating  to  "person." 
"officer,  ■  and  "beneficial  ownership"  as 
defined  m  the  Securities  Exchange  Act 
of  1934  and  SEC  rules. 

The  text  of  the  amended  rule  with 
deletions  shown  in  brackets  and 
additions  shown  in  italics  is  printed  in 
full  below: 

(a)  This  proposed  rule  change  consists 
of  a  stated  policy  or  interpretation  of 
Rule  19c^  (the  "Rule")  under  the 
Securities  Exchange  Act  of  1934  (the 
"Act")  and  establishes  or  changes  a 
standard  or  guideline  with  respect  to  the 
meaning,  administration  or  enforcement 


'  Minor  tadmicai  Unguafa  chaofw  w«r«  mad*  to 
Kamncimtii  No.  I  tn  ■  Uttar  u>  Howard  Knmm. 
Dfvuton  ol  Uaikm  Rafiulanoo.  SSC  fron  Vtnoa  W 
Plaxa.  Uatis^  t  Conipliaooa.  NYSE,  datad  Mardi  S, 
isas 


of  the  Rule.  This  propoaed  rule  change 
reads  as  follows: 

Notwithstanding  the  provisions  of  Rule 
19c-44c)(3).  the  Exchange  may  determine  that 
it  will  not  proceed  to  delist  the  equity 
■ecuntles  of  s  company  because  that 
company  has  issued  or  proposes  to  issue  in 
an  exchan^  offer  for  outstanding  shares  of 
its  common  stock  units  and  their  constituent 
securities  which  hsve  oo  vole  or  a  lesser  vote 
than  its  outstanding  common  stock  where  the 
Exchange,  after  considering  sll  the 
surrounding  arcumstances.  including  other 
action  that  may  have  been  taken  or  is 
proposed  to  b«  taken  by  the  company, 
determines  that  the  exchange  offer  does  not 
(or  did  not)  give  rise  to  the  collective  action 
problems  discussed  in  the  Release  of  the  SEC 
that  accompanied  the  adoption  of  Rule  19C-4, 
is  not  (or  was  not)  coercive  in  nature  and 
does  not  (or  did  not)  have  the  effect  of 
disenfranchising  outstanding  common  stock 
holders. 

For  example,  if  the  Exchange 
determines  that  the  exchange  offer. 

•  does  not  depend  on  s  shareholder  vote 
bui  IS  svailable  for  the  individual  choice  of 
all  outstanding  common  stock  holder*  in  fair 
and  nondiscriminatory  manner. 

•  is  accompanied  by  s  prospectus  under 
the  Securities  Act  of  1B33  (or  s  comparable 
disclosure  document)  that  describes  the 
exchange  offer  and  the  securities  being 
offered. 

•  is  not  an  exchange  offer  which,  either 
alone  or  in  the  aggregate  with  prior  similar 
exchange  offers,  is  for  more  than  20%  of  the 
outstanding  common  stock  of  the  company  as 
of  the  date  of  th«  filing  of  a  registration 
statement  (or  the  mailing  of  a  comparable 
disclosure  document)  relating  to  the  first  such 
offer,  and  on  the  date  immediately  prior  to  the 
date  the  registration  statement  is  filed  (or  the 
comparable  disclosure  document  is  mailed) 
relating  to  the  exchange  offer  to  be  made: 

(ij)  The  company  does  not  have  knowledge, 
within  the  meaning  of  Item  403(a)  of 
Regulation  S-K  of  the  SEC  that  any  person 
(except  any  person  who  is  a  bank  as  defined 
In  Section  3(a)(e)  of  the  Act  an  investment 
adviser  registered  under  Section  203  of  the 
Investment  Advisers  Act  of  l;94a  [to  the 
extent  such  bank  or  investment  adviser  holds 
iuch  secuntiea  as  s  financial  intermediary  on 
behalf  of  customers  and  not  for  its  own 
account)  or  an  employee  benefit  plan,  or 
pension  fund  which  is  subject  to  the 
provisions  of  the  Employee  Retirement 
Income  Security  Act  of  1974),  is  the  beneficial 
owner  of  more  than  five  percent  of  any  class 
of  the  company's  voting  equity  securities,  and 
(b)  officers  and  directors  of  the  company,  and 
any  employee  benefit  plan  or  pension  fund  of 
the  company,  aa  s  group,  do  not  beneficially 
uwn  more  than  10  percent  of  any  class  of  the 
company's  voting  equity  securities,  unless,  on 
the  data  share*  of  common  stock  are 
accepted  for  exchange  in  the  exchange  offer 
and  after  giving  effect  thereto,  the  percentage 
of  the  class  of  voting  equity  securities 
beneHdary  owned  (1)  by  any  person  included 
in  clause  (a)  and  (2)  by  the  group  included  in 
clause  (b).  as  the  case  may  be.  is  not 


I  abova  lb«  pvantafi  bemfidaUy 
owaad  by  aach  panoa  or  ptiup  inmadute^ 
prior  to  ^  fUiag  of  soch  ragistntion 
statamant  (or  the  malting  of  such  dlscloRire 
statement),  and 

•  does  not  achreraely  affect  the  voting 
rigfala  of  Um  holders  of  oatstandlng  oommon 
stock  that  do  not  accept  the  axchange,  then 
the  exchange  may  conclude  that  the 
exchange  offer  ia  not  ioconaistent  with  Rule 
190-4. 

In  addition,  the  Exchange  «vlU  also  consider 
all  relevant  facton,  including  whether  the 
proftosad  exchange  offer  Is  made  In 
coniunctioa  with,  or  as  one  of  a  series  oi 
transactions  the  effect  of  which  is  to  create  or 
enhance  the  standing  of  an  insider  or  control 
group. 

The  term  'units'  as  used  herein  shall  mean 
unbiindlad  stock  units  or  securities  with 
subatanttally  similar  characteristics  Issued  by 
a  corporation  which  consist  oi  and  are 
separable  inta  two  or  more  constituent 
securities,  which,  in  the  aggregate,  [are 
designed  to  replicate  the  economic 
characteristics]  provide  economic 
charocteristica  Bubstantially  similar  to 
thote  *  typically  associated  with  ownership 
of  the  corporation's  common  stock  and  have 
a  tern  ta  excess  of  three  yeara.  Tbe  tenn 
'constituant  securities'  as  uaed  herein  ahall 
mean  the  two  or  more  constituent  securities 
which  together  make  up  the  unit 

For  the  purposes  hereof,  "person" 
shall  have  the  meaning  set  forth  in 
SectioQ  3(a)(9)  of  the  Act  and  shall 
include  any  group  as  that  term  is 
defined  in  Section  13(d)(3)  of  the  Act; 
"officer"  shall  have  the  same  meaning 
as  that  term  is  used  in  Items 
201(bN2)(iiJ)  and  403(b)  of  Regulation  S- 
K  of  the  SEC;  and  "beneficial 
ownership"  of  voting  equity  securities  of 
the  company  shaU  be  determined  in 
accordance  with  Rule  13d-3  and  Item 
403  of  Regulation  S-K  of  the  SEC. 

n.  Saif-Ragulatory  Organization's 
Statamant  of  the  Purpose  of,  and 
Statutory  Baals  for,  tlie  Proposed  Rule 
Changes 

In  its  Bling  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  it  received 
on  the  proposed  iiile  changes.  The  text 
of  these  statements  may  be  examined  at 
the  place  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 


■  The  NYSE  alao  propoaoi  to  aaend  NYSE-as-38 
to  iDchal*  Idanticai  laognag*  to  both  the  propoaed 
luong  BUndanl  (Pan^rapli  703.M  of  tba  NY8B 
Usiad  CoiBpaay  Manual)  and  aew  Rule  406A.  See 
letter  froa  (aBM*  B.  Bock.  Senior  Vice  Prastdant  and 
Secniary.  NYSE,  to  Sharoa  Uwaoa,  Bnaeh  ChiaL 
Braacfc  of  Rxrhanga  Ragiilaitoii.  aated  March  S> 


moat  significant  aspects  of  such 
statemants. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

(1)  Purpose 

In  recent  months,  some  pubUdy 
traded  corporations  have  annotmced 
plans  to  issue  a  new  type  of  security 
consisting  of  two  or  more  constituent 
sectuities  which,  in  the  aggregate,  are 
designed  to  replicate  the  economic 
characteristics  typically  associated  with 
ownership  of  shares  of  a  class  of 
outstanding  stock  of  the  corporation. 
Thus,  a  corporation  might  issue  a  unit 
consisting  of.  for  example,  several 
constituent  securities,  each  of  which  is 
separable  from  the  others  and  may  trade 
by  itself  or  in  combination  with  one  or 
aU  of  the  other  constituent  securities. 
This  approach  may  permit  investors  to 
separate  their  securities  holdings  into 
distinct  trading  components 
representing  discrete  interests  in  the 
income  and  capital  appreciation 
potential  of  the  securities  involved. 

The  securities  may  include,  but  are 
not  limited  to,  any  combination  of  the 
following: 

•  Common  stock 

•  Preferred  stock 

•  Warrants 

•  Debt  securities 

Proposed  Rule  405A  requires  members 
and  member  organizations  to  afford  an 
explanation  of  the  unique 
characteristics  of  unbundled  stock  units 
to  investors  interested  in  trading  the 
units  and  constituent  securities.  When 
recommending  a  transaction  to  a 
customer  in  the  imits  or  constituent 
securities,  a  member  or  member 
organization  must  make  a  determination 
as  to  its  suitability,  must  have  a 
reasonable  basis  for  believing  that  the 
customer  has  the  knowledge  and 
experience  in  financial  matters  to  be 
reasonably  expected  to  be  capable  of 
evaluating  the  risks  of  the  recommended 
transaction  and  must  be  financially  able 
to  bear  the  risks  of  the  constituent 
securities. 

In  addition,  the  Exchange  reviewed  its 
proposed  rule,  as  set  forth  in  NYSE-88- 
40,  within  the  context  of  the  public 
commentary  received  by  the 
Conunission  when  such  rule  was 
published.  There  was  concern  expressed 
about  what  appeared  to  be  the  degree  of 
discretion  afforded  the  Exchange  in 
determining  what  constituted  an  insider 
or  control  group  as  well  as  how  it  would 
be  determined  whether  the  standing  of 
such  insider  or  control  group  would  be 
created  or  enhanced.  As  a  result,  the 


language  of  the  propoaed  rttie  has  been 
revised  to  specify  percentage  ownership 
levels  that  would  determine  insider  and 
control  groups  impacted  by  tbe  rule. 

Further,  it  was  felt  that  tbe  language 
in  the  revised  rule  should  eliminate  any 
misunderstanding  that,  even  though  the 
company's  proposed  exchange  offer  met 
the  rule's  various  provisions,  the 
Exchange  could  still  determine  that  such 
exchange  offer  was  a  violation  of  Rule 
19c-4.  "This  determination  would  be 
based  upon  whether  the  proposed  offer 
is  being  made  in  conjunction  with,  or  as 
one  of  a  series  of,  transactions  the  effect 
of  which  is  to  create  or  enhance  the 
standing  of  an  insider  or  control  group 

(2)  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Ad 
which,  among  other  things,  requires 
Exchange  rules  to  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  and  to.  in  general  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Orgonizatjon  's 
Statement  on  Burden  on  Competiton 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purpose  of  the  Act. 

(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participant  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments 
concerning  its  proposed  rule  change. 

III.  Date  of  Effectlveoass  of  tbe 
Propoaed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii  | 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  proposal  The 
commission  notes  that  it  has  received 
approximately  100  comment  letters  in 
response  to  its  previous  solicitation  of 
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commenti  on  NYSE-88-40.  The  matority 
of  theta  letter*  opposed  the  exchan^  of 
common  itock  for  Unbundled  Stock 
Units  (USUs)  on  the  basis  that  such 
exchange  offer  would  violate  Rule  19c— 4 
under  the  Act  by  disenfranciiising 
existing  shareholders,  and  argued  that 
these  exchanges  should  not  be 
exempted  from  the  prohibition  in  Rule 
l»c-4  on  exchange  offers  of  securities 
with  unequal  voting  rights  Accordingly, 
the  Commission  is  specifically  soliciting 
comment  on  a  variety  of  issues  that  the 
commentators  have  raised  concerning 
the  use  of  USUs  as  well  as  some  other 
iftsues  raised  by  the  NYSK  proposal. 

First,  the  Commission  solicits 
comment  on  whether  the 
aforemenlioend  amendments  lo  NYSE- 
8H— 10  adequately  address  the  Rule  19<;-4 
concerns  by  ensuring  that  an  exchange 
offer  of  common  slock  for  USUs  without 
voting  nghls  would  hdve  only  a 
deminimus  effect  on  the  voting  nghls  of 
existing  shareholders  In  particular  the 
Commission  notes  that  the  amendments 
would  limit  any  exchange  offer  of 
common  stotk  for  units  to  2l)%  of  the 
company's  outstanding  stock,  rather 
than  25%  as  originally  prtiposed.  and 
limit  the  avHilability  of  such  an 
exchange  offer  to  those  companies  that 
do  not  have  any  person  holding  5%  or 
more,  and  that  do  not  have  officers. 
directors,  and  any  employee  benefit 
plan  or  pension  fund,  in  the  aggregate, 
holding  10%  or  more  of  the  company's 
outstanding  8t(K:k  at  the  time  of  the 
filing  of  the  registration  statement  of 
such  exchange  offer  •  The  commission 
requests  comment  on  whether  the  i% 
and  10%  standards  are  appropriate  to 
ensure  that  USUs  can  not  be  used  to 
create  an  insider  group  or  significantly 
enhance  the  standing  of  such  group  in  a 
company  Commentators  may  also  wish 
to  address  the  admlnisterability  of  the 
NYSE  proposal 

Second,  several  commentators  have 
thus  far  expressed  concern  that  an 
exchange  offer  of  USUs  for  common 
stock  will  have  the  same  coercive  effect 
on  existing  shareholders  as  the  classic 
dual-ciaM  exchange  offer  of  high  vote 
stock  for  low  vole  stock  with  a  dividend 
sweetener  which  presumptively  violates 
Rule  19C-4.*  Under  this  view,  the 


"downsida"  protection  provided  by  the 
bond  component  of  the  USU  and  the 
Incremental  dividend  sweetener  to 
coerce  shareholders  lo  exchange  voting 
stock  for  no  or  low  vote  stock  In  an 
exchange  offer  •  Accordingly,  the 
Commission  solicits  comment  as  to 
whether  the  offer  to  exchange  voting 
common  stock  for  nonvoting  USUs 
would  coerce  shareholders  into 
tendering  their  shares  even  when  such 
action  would  be  contrary  to  their 
collective  Interest.  If  so,  do  the 
amendments  to  NYSE-88-40  address  the 
concern  by  increasing  the  likelihood  that 
a  shareholder  who  chooses  not  to  tender 
will  continue  to  have  meaningful  voting 
rights  after  the  exchange 

The  Commission  also  notes  that 
several  commentators  have  thus  far 
suggested  that  the  economic  benefits 
provided  by  USUs  can  be  achieved 
without  depriving  those  shareholders 
who  exchange  common  stock  for  USUs 
of  the  voting  nghts  which  attached  to 
their  common  stock.*  Accordingly,  the 
Commission  solicits  comment  on  the 
feasibility  and  desirability  of  attaching 
voting  nghls  in  some  form  to  a  USU 
and/or  its  component  parts  and  if  so, 
what  would  be  the  appropriate 
allocation  of  votes  to  the  component 
parts  of  the  USU  In  this  connection,  the 
Commission  notes  that  attaching  voting 
rights  to  the  bond  subunit  of  the  USU 
may  affect  the  expected  tax 
consequences.  Therefore,  we  solicit 
comments  on  whether  any  voting  rights 
accompanying  a  USU  should  be  limited 
to  the  Incremental  Dividend  Preferred 
("IDP")  share  subunit.  or  the  Equity 
Appreciation  Certificate  ("EAC") 
subunit  and/or  the  combined  Equity 
Subunit  ("ESU").  In  this  regard,  the 
Commission  notes  that  the  relative 
values  of  the  IDP.  EAC  and  debt  portion 
of  a  USU  may  fluctuate  substantially 
during  their  thirty  year  life. 
Commentators  should  specifically 
address,  therefore,  whether  fixing  voting 
rights  of  the  IDP  and  EAC  at  the  time  of 
their  issuance  might,  in  effect,  result  in 
the  creation  of  super  voting  shares  at 
any  time  that  the  relative  value  of  the 
IDP  or  the  EAC  decreases.  To  the  extent 


■  W«  note  that,  uodar  th*  pro(KM«d  iiiwfMliD«atJ. 
•  ooopany  wilti  [Mnaaa  or  froiip*  •xoaadlnn  aithar 
itM  M  or  10%  lUndard  ocmid  ttlU  laroa  USlJt.  u 
long  ••  tlta  parcanlas*  ni  banaActal  ownonhlp  for 
tho««  pmrtatm  and  grouiM  cxoaadlng  tlM  (tandard 
laiaaan  tha  taoM  t>a<or«  and  aflar  tha  laaiianra  ol 
USlla 

<  S0m  SwaanUaa  Kirhanpa  Act  Kaiaaaa  No  M- 
Oaei  (Joly  7   ISH).  M  ni  mim  July  1Z.  IMS) 
r  Adopting  KaUaaa")  at  »3ei 


*  Tha  tiond  ■utmolta  provlda  flxad  Inlaraal 
pajrmanla  and  parmanl  o(  a  pnncipaJ  valaa  In  10 
yaan.  and  iIm  prafarrad  fubaiuta  protrkk  a  flxad 
llquldatloo  valua.  ao  that  aadi  unit  aa  a  wttola 
providaa  a  mttiimmn  ratarn  rafaitllaai  o^  tha  Barka< 
value  or  dlvtdand  pay-out  ol  tiia  laaitar  ovar  tha  SO 
yaan  (rtm  tha  Una  of  tlia  axchaofa  oOar. 

•  Sag  a^  l^attart  from  Barnard  &  Black.  Aaaociala 
Profaaaor  ol  L»m.  ColumtMa  Ualvaruty  lo  Knalhan 
G  Katx.  S«3«tai7  SEC  datad  Pafaraary  L  ISW 
CalKomU  Pabllc  bnpioyaaa  RattramaDl  to  Dartd  S. 
Rudar  Chamaa  SKC  datad  Pabraary  1.  KWk  and 
RobarT  AG.  Uonka.  Praatdant  InaUtattooal 
Skaraholdar  aannoaa.  Inc.  to  K»athao  G.  Kalx. 
Sacraury.  SEC  datad  Pabmary  S.  1080. 


conunentatora  bebeve  that  a  periodic 
recalailatlon  of  voting  right*  between 
the  IDP  and  EAC  woidd  be  preferable, 
those  commentators  are  requested  to 
address  any  burdens  Impoaad  on  iMuer* 
resulting  from  the  creation  of  ahifting 
voting  rights.  Comment  Is  also  requested 
as  to  whether  such  a  recalculation  of 
voting  rights  in  permissible  under  state 
corporate  law  or  under  the  corporate 
charter  provisions  of  NYSE  issuer*.'' 

Finally,  the  Commission  is  also 
soliciting  specific  comments  on  the 
amendments  to  NYSE-88-39,  discussed 
above,  that  would  add  certain 
additional  quantitative  standards  for 
listing  USUs  on  the  NYSE  in  addition  to 
Imposing  specific  suitability 
requirements  for  transactions  in  USUs. 
First,  we  solicit  comment  on  whether  the 
250  holder  requirement  and  the 
requirement  that  Issuers  of  USU's  have 
total  assets  in  excess  of  $100  million  and 
a  net  worth  In  excess  of  fl8  miUion  are 
adequate  to  ensure  that  USU's  and  the 
constituent  securities  traded  on  the 
NYSE  are  of  sufficient  size  and 
dislnbution  to  sustain  a  fair  and  orderly 
market  for  the  product.  In  particular,  we 
solicit  comment  on  any  liquidity 
concerns  raised  or  answered  by  these 
standards  and  whether  a  minimum  of 
250  holders  will  ensure  that  USUs  and 
their  constituent  securities  are 
adequately  diversified  and  not  held  by 
too  few  investor*  or  institutional  groups. 
Second,  we  soUcit  comment  on  the 
suitability  requirements  being  proposed 
in  Amendment  No.  2  for  USUs  and  their 
constituent  securities.  In  particular,  we 
sohcit  comment  on  whether  the 
proposed  suitability  standards  in 
proposed  Rule  405A  adequately  ensure 
that  investor*  will  be  Informed  about  the 
risks  and  uncertainties  involving  trading 
of  USUs  and  their  component  parts  and. 
if  not,  what  other  standards  should  be 
Imposed. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Seoirities  and  Exchange 
Commissioa  450  Fifth  Street  NW.. 
Washington.  DC  20548.  Copies  of  the 
submission,  all  subsequent  amendments. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commissioa  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 


and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisiona  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentined  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  14, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Date:  March  9, 1989 

looathan  G.  Katx, 

Secretary. 

[FR  Doc.  68-5880  Filed  3-13-88:  &45  am) 
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(Raiaaaa  No.  34-26605;  FUa  Na  SR-NYSE- 
•7-31) 

Setf-Regulatory  Organizations;  New 
Yortc  Stock  Exchange,  Inc^  Order 
Approving  Proposed  Rule  Change 
Relating  to  Reports  to  Control  Persons 

I.  Introduction 

On  September  14, 1987,  The  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Commission, 
pursuant  to  Section  19(b]  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder. '  a  proposed 
rule  change  that  would  require  that  a 
copy  of  a  member  organization's 
compliance  report  be  furnished  annually 
to  the  member  firm's  control  persons  or, 
if  the  member  firm  has  no  control 
persons,  to  the  audit  committee  of  its 
Board  of  Directors.*  The  compliance 
report  is  an  annual  report  member  firms 
are  required  to  prepare  that  reviews  its 
supervision  and  compliance  efforts 
during  the  preceding  year.  The 
requirement  that  members  produce  a 
compliance  report  was  part  of  a  package 
of  NYSE  rule  changes  previously 
approved  that  are  intended  to 
supplement  existing  internal  compliance 
procedures  of  members  and  member 
organizations  by  imposing  additional 
trade  review,  inquiry  and  reporting 
requirements.' 


II.  Description  of  Proposed  Rule 

NYSE  Rule  342.30  requires  that 
members  and  member  organizations 
must  prepare  a  report  on  supervisory 
and  compliance  efforts  undertaken 
during  the  previous  year  and  to  submit 
the  report  to  its  chief  executive  officer  or 
managing  partner  by  April  1.  of  each 
year.*  Proposed  Rule  354(a)  would 
require  that  by  April  1  of  each  year, 
each  member  organization  must  submit 
a  copy  of  the  annual  compliance  report 
to  its  one  or  more  control  persons  as 
defined  under  paragraph  (b)  of  the 
proposed  rule.*  If  the  member  or 
member  organization  has  no  such 
control  persons,  it  is  required  to  submit 
a  copy  of  the  report  to  the  audit 
committee  of  its  Board  of  Directors  or  its 
equivalent  committee  or  group.  Where 
the  member  organization's  control 
person  is  an  organization  ("controlling 
organization")  the  proposed  rule 
requires  the  member  organization  to 
submit  the  report  to  the  general  counsel 
of  the  controlling  organization  and  to  the 
audit  committee  of  the  controlling 
organizations  Board  of  Directors  or  its 
equivalent  committee  or  group. 

Proposed  Rule  354(b)  states  that  for 
the  purpose  of  paragraph  (a),  the  term 
"control  person"  means  a  person  who 
controls  the  member  organization  within 
the  meaning  of  NYSE  Rule  2  •  otherwise 


'  For  axampia.  Shearaon  Lahmao  Hutton  ta  a 
commanl  lattar  an  8R-NYSB-40  aUtaa  that 
fluctuatli^  ToUog  rlghla  for  tha  IDP  ooold  craate 
that  fluctuatii^  votin*  righti  (or  tha  IDP  cooid 
creala  itgalficanl  problana  Kir  ooa  of  tha  four  USU 
laaoen  dua  to  raatrtcbooa  In  lla  oorporata  chartar 
Sml  Unar  fraa  Rooald  B.  Gallatin.  Maoafiai 
Diractor.  Shaaraoo  Lahman  Huttm.  (o  Sacorttlaa 
and  Rxchai^  Coaumaakm.  datad  Pabruary  ia  1900. 


'  15  use  78e(b)  and  17  CFR  2W.19b-*  (1988). 

'  The  propoaed  rule  change  was  noticed  in 
Securitiea  Exchange  Act  Releaae  No.  25402. 
February  25. 1968,  S3  FK  7272.  The  CominlaBlon 
received  one  comment  letter  on  the  proposal  and  a 
reaponae  by  the  NYSE  to  that  comment.  See 
diacuasioo  at  p.  3.  infro. 

■  The  propoaed  NYSE  rale  change  (File  No  SR- 
NYSE-87-10)  wat  approved  by  the  Commisaion  in 


Securitiea  Exchange  Act  Release  No  25763.  May  27. 
198a.  53  FR  20925. 

*  The  report  must  include  a  tabulation  of 
customer  complaints  and  internal  investigations. 
Identirication  and  analysis  of  significant  compliance 
issues,  and  plans  for  future  systems  or  procedures 
to  prevent  and  detect  future  compliance  concerns 
Further,  the  report  must  include  a  discussion  of  the 
preceding  year's  compliance  efforts  m  the  areas  of 
antifraud.  mvestment  banliing.  sales  practices, 
books  and  records,  finance,  and  operations  and 
supervision.  Id. 

'  The  Commission  notes  thai  the  .NYSE  definition 
of  control  person  is  applicable  soleK  to  the 
Exchange  s  rule  and  may  differ  from  the  concept  of 
control  person  under  the  Act 

•  NYSE  Rule  2  defines  the  term  "contror  as 
meaning  the  power  to  direct  or  cause  the  direction 
of  the  management  or  policies  of  a  person  whether 
throu^  ownership  of  securities,  by  contract,  or 
otherwise.  A  person  is  presumed,  under  the 
definition  m  Rule  Z  to  control  another  person  if 
such  person,  directly  or  indirectly:  (1  ]  has  the  nghi 
lo  vote  25*  or  more  of  the  voting  securities:  (iij  is 
entitled  to  receive  25%  or  more  of  the  net  profits: 
fill)  or  is  a  director,  general  partner  or  pnnapal 
executive  officer  |or  person  occupxinj;  a  sic^ilar 
status  or  performing  similar  functions)  of  the  other 
person.  NYSE  Rule  2  provides  that  any  person  who 
does  not  own  voting  securities,  participate  m 
profits,  or  function  as  a  director,  general  partner  or 
principal  executive  officer  of  another  person  shall 
be  presumed  nut  to  control  such  other  person 
Under  NYSE  Rule  2  any  presumption  may  be 
rebutted  by  evidence,  but  shall  continue  until  u 
determination  to  the  contrary  has  l>een  made  by  the 
Exchange  As  noted  in  note  5  supra  the  NYSE 
definition  of  control  person  is  applicable  solely  to 
the  Exchange's  rule  and  may  differ  from  the  concept 
of  control  person  under  the  Act. 


than  solely  by  virtue  of  being  a  director, 
general  partner  or  principal  executive 
officer  (or  person  occupying  a  similar 
status  or  performing  similar  functions) 
of  the  member  organization. 

ni.  Comments  on  the  Proposed  Rule 
Change 

The  Commission  received  one 
comment  letter  on  the  proposal.  The 
Securities  Industr\  Association  ("SIA") 
submitted  a  letter  critical  of  the  NYSE 
proposal  and  urged  the  Commission  not 
to  approve  the  proposed  rule  The  NYSE 
submitted  a  letter  responding  to  the 
SLA's  criticisms  of  its  proposal  '  These 
comments  are  summarized  below  * 

In  its  letter  the  SIA  made  five 
principle  points  in  opposition  to  the 
NYSE  proposal.  First,  the  SLA  argues 
that  the  proposed  NYSE  rule  will  not 
accomplish  any  proper  purpose  In  this 
regard  the  SIA  states  that  the  proposed 
rule  would  not  contribute  to  the  ability 
of  either  member  organizations  or  the 
Exchange  to  prevent  or  detect  securities 
law  or  Elxchange  rule  violations. 

Second,  the  SIA  contends  that  the 
proposed  rule  constitutes  an 


■*  Sw  letters  from  Dennis  H  Greenwald. 
Chairman.  Federal  Regulation  Committee.  SLA.  to 
lonathan  G.  Katz.  Secretary   C<iinmisi>:on.  dated 
May  25  1988.  and  from  Edward  A  K».oi«»asser. 
Senior  Vice  President  NYSE,  to  Brandon  Becker 
Associate  Director.  Division  of  Market  Refulatioo. 
dated  August  17  1988  ("NYSE  August  17  IpUct-) 

*  Prior  to  filing  the  proposed  rule  with  the 
Commissioa  tl>e  NYSE  received  two  other  comment 
letter*  from  PrudenlialBache  Sectirfies  Inc 
C'Pnjdential-Bache'i  and  Dean  Witter  Reyrwlds 
Inc  ("Dean  Witter"),  that  were  cntical  of  the 
proposal  These  comments,  and  the  Exchange's 
response  to  them,  were  discussed  m  the  notice  of 
the  proposed  rule  change  published  in  t)ie  Federal 
Re^alar  See  note  Z.  suprc 

In  brief.  Prudenbal-Bache  argued  that  the 
proposal  would  create  two  classes  of  memtter 
organizations  (those  with  and  ttioae  withou:  control 
persons)  and  that  tiie  propiosal  is  discriminatory  to 
those  member  firms  with  control  persons  {Sftf 
discussion  mfro  )  in  addition.  Prxidential  Bar:he 
contended  that  the  term  "control  person."  at 
defined  under  the  proposed  rule,  wouid  include 
passive  investors  without  regard  to  the  size  of  tb^r 
holdings  Therefore  they  argued,  submission  of 
reports  to  control  persons  may  create  an  obligation 
not  heretofore  tn  existence  Dean  Witter  slated  thai 
I!  fully  agrees  with  Prudential-Bache  s  comments  in 
addition.  Dean  Witter  stated  that  it  wat  cocoemed 
that  the  proposed  rule  would  negate  a  control 
persons  ability  to  use  the  good  laith  exempiion 
from  liabiht)  under  section  20'a)  of  the  .Act  See 
d.scussion  wfro]  See  letters  from  Ujren  Schecbler. 
Senior  Vice  President  Prudential-Bacbe  to  David 
Marcus  Executive  Vice  President.  N"ySE.  otKnl 
Mei  26.  1987  and  from  Denms  H  Greenwald 
Executive  Vice  President  Dean  Witter  »o  Dsvid 
Marcus.  Executive  Vice  President  NYSE,  dated  |uae 
3  1967 

The  NYSE  denied  that  the  prof-osa!  discnir.males 
agamst  member  firms  with  control  persons  and 
staled  thai  it  does  not  bebeve  that  receipt  of  the 
required  compliance  reports  would  negate  a  control 
person's  ability  lo  use  the  good  faith  defense  under 
section  20(al  of  the  .Act 
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unwarranted  extenaioa  of  federal 
regulation  to  shareholders  of  a  member 
firm,  presumably  by  placing  a 
Bupt-rvisory  burden  on  ihareholders 
classified  as  control  persons  or  a 
contn;lling  oryunization.  and  thereby 
interferes  with  matters  relating  to 
corporate  governance  properly  left  to 
statt*  law 

TKird.  the  SIA  arfiues  that  the 
prupoM?d  NYSE  rule  is  unfair  and 
disi.riaundtory  The  SIA  stales  that  the 
pruposfil  creates,  in  effect,  two  classes 
of  member  organizations  by  requiring 
only  !hone  firms  with  large  stockholders 
to  submit  Ihnr  annual  compliance  report 
to  persons  outside  their  own 
organiZdtKm 

Fourth,  the  SIA  contends  that  the 
proposed  requirement  that  member 
firms  submit  their  annual  compliance 
report  to  contrt)l  pwrrsons  may  suggest 
that  a  control  person  assumes  the 
burden  to  act  to  correcl  problems 
des<:nbed  in  the  report  The  SIA  states 
that  such  a  suggestion  makes  a  basic 
change  in  the  role  of  control  persons  and 
argues  that  such  obligations  should  not 
be  created  through  adophon  of  a 
proposed  rule  chan|te. 

Fifth,  the  SIA  believes  the  proposed 
rule  would  make  control  pervona  and 
controlling  or||anixationi  of  nMmiber  firm 
broker-dealers  more  vulnerable  to  civil 
actions  and  deprive  them  of  the 
protections  of  aection  20(a)  of  the  Act.* 


*  TS«  concapt  o/  contrutling  panoni  far  purpo*** 
of  liM  Ad  it  refWcted  u  McOon  20(a).  SKtkai  Blfal 
of  ttM  Act  provtdcs  In  partlaml  p«rt 

Bvary  pmrmm  «ah(x  dlractty  or  lttlr»rlly.  coolnila 
any  paraon  \i»bim  uadar  aay  pfovlaioo  at  Ikia  Uiia  or 
of  any  rula  or  iiiilatkm  tliarauiKlar  iliafl  aiao  ba 
llabla  MBtiy  and  marally  with  aod  U>  Iha  laaia 
•  Kiml  ai  njch  controllod  paraon  Iro  any  panon  Ui 
wtiom  nich  oontrullad  panor  la  llabia.  unlaaa  tka 
cuntrolling  p«r«on  acl«<t  In  fuod  faith  and  did  not 
directly  or  Indirectly  Induca  the  aM  or  acta 
cnoaUtuttnf  tiM  vlulalion  or  cauaa  of  action 

With  regard  U>  avtl  panalttaa  mbick  tha 
Cununiaatao  can  taak  to  Inmoaa  oa  ooatrol  panooa 
undar  Iha  AoL  wa  oota  thai  tha  reoaally  adoplad 
"Inaidar  Trediag  and  Sacariliaa  Fraud  Ealori  anianl 
Ad  of  toar'  l-ITSh^KA  l.  P»b.  L  ^k>-  100- 704.  102 
Slal  4077  (igas)  adilad  aactlon  11 A  to  tha  Act  wkich 
providaa  tha  Commlaaioo  iha  authority  to  wamk  arii 
panaltlaa  from  paraonj  who  hava  omnnuttad  Inaadar 
trading  vioiatloaa  undar  Iha  Act  and  ItMir 
contruUlnc  paraooa  |aa  thai  larm  baa  baan  applied 
undrr  iha  Act)  frSFKA  apadflcally  ttalaa  thai 
aacllun  30(«|  doaa  nol  apply  lo  oontroUiag  paraon 
llabilily  undar  aactlon  ZlA^a)  Lnalaad.  Iha  aactiuo 
2D(a|    (ixxJ  (ailh  '  dalaaaaa  are  raplacad  by  Iha 
■tandanl  in  Iha  oaw  aacUon  Zl.XjbMll  which 
pmvidaa  Ihal  no  control  paraon  ahaU  ba  tublact  lo  a 
civil  panalty  undar  Ihi*  aactkH)  unlaaa  Itia 
(  ummiaaloo  aalaliluhaa  thai 

|A|  Such  oanlTDlUag  parauo  kaaw  or  reckiaaaly 
diar«^anied  the  fad  ihat  iik:!!  conlroilad  parioa 
wai  likaly  to  aagaga  in  ihc  a<.l  or  acta  ooBaUlulina 
Iha  violallon  and  faitad  to  laka  appropnala  ilapa  lo 
pmvanl  tuch  act  or  acta  tiaiura  thay  occurred,  or 

(B|  Such  ooatrulllof  paraon  knowingly  or 
racklaaaJy  (ailad  U>  aatahliah.  nsauitala.  or  anfuroa 
any  policy  or  procadurc  r«i|'jired  uitdar  aactioa  lt(f] 


The  SIA  states  that  by  tying  a  control 
person  or  a  controlling  organization  into 
a  member  broker-dealer's  supervisory 
process,  the  proposed  NYSE  rule  would 
make  control  persons  or  controlling 
organization*  more  vulnerable  to 
unwarranted  lawsuits.  Moreover,  the 
SIA  states  that  release  of  a  member 
firm's  annual  compliance  report  to  its 
controlling  organization's  audit 
committee  would  increase  the 
possibility  that  the  information  in  the 
ri'port  would  lose  its  privilege  and  thus 
be  subiect  to  discovery  in  a  civil  action. 

In  its  Augxist  17  letter,  the  NYSE 
responded  to  the  SI.A's  concerns  and 
objections  to  the  proposed  rule  change 
First,  the  Exchange  denies  that  the 
proposal  would  not  accomplish  a  proper 
purp<i8e  The  NYSE  states  that  the 
proposed  rule  would  require  control 
persons  or  a  controlling  organization  to 
[ye  notified  of  the  member  firm's 
supervision  and  compliance  efforts  and 
of  any  significant  problems  that  may 
have  developed  and  the  steps  planned 
to  alleviate  those  problems.  The  NYSE 
believes  that  by  providing  the 
controlling  organization  with  the 
member  firm's  annual  compliance 
report  the  probability  that  prompt 
attention  will  be  given  by  the  member 
firm  to  resolving  its  significant 
compliance  problems  will  be  enhanced. 

Second  the  Exchange  disputes  the 
SIA's  contention  that  the  proposed  rule 
represents  an  unwarranted  extension  of 
federal  regulation  to  shareholders  of  a 
member  firm  and  interferes  with  matters 
relating  to  corporate  governance  under 
state  law.  The  NYSE  states  that  the 
proposed  rule  merely  requires  that 
certain  information  be  made  available 
to  control  persons.  The  Exchange  argues 
that  this  Information  Is  relevant  to  the 
control  person's  investment  and  enables 
the  control  person,  if  it  sees  fit  lo 
respond  as  it  deems  appropriate  to  the 
information  provided  in  the  report.  The 
Exchange  compares  the  requirement 
that  the  annual  compliance  report  be 
submitted  to  control  persons  or  s 
controlling  (organization  to  requirements 
that  a  subsidiary  periodically  report  on 
Its  financial  condition  and  operations  to 
its  parent  company  The  NYSE  believes 
that  the  subsidiary's  ability  to  operate  in 
a  fashion  that  permits  it  to  comply  with 
the  rules  of  the  Exchange  should  be  of 
significant  mterest  and  importance  to 
theparent. 

Tnird.  the  NYSE  disagrees  with  the 
SIA's  contention  that  the  proposed  rule 
change  creates  two  classes  of  member 


of  [tha  Ac<|  or  aactioti  201A  at  tha  tnvaamani 
\iivtmmn  Act  of  IMU  and  auch  faiiura  aubalaattaliy 
contnbalad  lo  or  paraullad  iha  oocurraaoa  of  Iha  act 
or  acta  ujnalitulin^  liic  rioUlton 


organizations  and  that  it  is  unfair  and 
discriminatory.  The  Exchange  states 
that  the  intention  of  the  proposed  rule  is 
to  place  the  annual  compliance  report 
into  the  hands  of  persons  who  are  in  a 
position  to  exert  influence  on  the 
member  to  take  necessary  corrective 
action  to  remedy  problems  discussed  in 
the  report.  The  NYSE  argues  that  the 
report  should  be  sent  to  these  persons 
irrespective  of  whether  such  persons 
exist  outside  the  member  organization, 
and  that  there  is  nothing  unfair  or 
discriminatory  in  this  requirement 

Fourth,  the  NYSE  disputes  the  SIA's 
contention  that  the  proposed  rule  places 
a  burden  on  control  persons  lo  correct 
problems  that  may  be  described  in  the 
repori.  The  Exchange  states  that  the 
proposed  rule  simply  assures  that 
control  persons  will  be  supplied  with  the 
report.  "The  control  person  remains  free 
to  take  no  steps  whatsoever  or  any  steps 
it  may  deem  appropriate  with  respect  to 
the  contents  of  the  report.  The  Exchange 
prestimes,  however,  that  the  control 
persons  will  be  as  conc»med  with  the 
member  firm's  compliance  with  NTYSE 
rules  as  they  will  be  about  other  aspects 
of  the  member's  firm's  operations. 

Fifth,  the  NYSE  asserts  that  the  SIA's 
claim  that  the  proposal  «vill  make 
control  persons  or  controlling 
organizations  more  vulnerable  to 
lawsuits  is  highly  speculative.  The 
Exchange  also  disagrees  with  the  SIA's 
assertion  that  receipt  of  this  report  by 
(xxitrol  persons  would  deprive  them  of 
the  good  faith  defense  imder  sectioB 
20(a]  of  the  Act  of  that  release  of  the 
report  to  control  persons  would  increase 
the  chance  that  the  repori  would  lose 
any  privilege  it  may  have  from  being 
subject  to  discovery  in  the  course  of 
civil  litigation. 

The  Exchange  argues  that  the 
proposed  rule  creates  no  obligation  or 
responsibility  on  the  part  of  the  control 
person,  but  simply  provides  them  with 
information  the  ISTYSC  believes  they 
should  receive.  Moreover,  the  Exchange 
contends  that  the  requirement  might 
enable  control  persons  to  document  that 
they  acted  in  good  faith  upon  receipt  of 
the  report  thus  providing  insulation 
from  civil  Uability.  For  example,  if  a 
control  person  acted  to  increase  their 
member  rum's  supervision  and 
compliance  areas  after  receipt  of  such  a 
report,  those  actions  could  demonstrate 
a  control  person's  good  faith  efforts.  In 
this  way.  the  NYSE  asserts  that  the 
proposed  rule  change  could  enhance  a 
control  person's  ability  to  use  the  good 
faith  defense  under  section  20(a)  of  the 
Act 

With  regard  to  the  possible  loss  of 
privilege  &om  discovery  of  the  annual 


compUance  report,  the  NYSE  states  that 
it  is  unclear  that  the  report  would  be 
entitled  to  any  privilege  from  discovery 
in  civil  litigation  even  if  it  remained 
within  the  member  firm.  Moreover,  the 
Exchange  notes  that  the  report  does  not 
need  to  be  prepared  in  a  way  that 
should  increase  the  exposure  of  the 
control  persons  or  the  member  firm  to 
civil  liability.  The  NYSE  stated  that 
identification  and  analysli  of 
compliance  problems  required  in  the 
report  only  needs  to  be  done  in  a  generic 
manner  and  that  specific  identification 
of  the  incident  or  the  parties  involved  is 
not  necessary  unless  warranted  by  the 
facts. 

IV.  Discussion 

The  Commission  has  reviewed  closely 
the  proposed  NYSE  rule  change,  the 
comments  received  by  the  Commission 
and  the  Exchange  in  opposition  to  the 
proposal,  and  the  NYSE's  response  to 
those  comments.  On  the  basis  of  this 
review,  the  Commission  has  concluded 
that  the  proposed  NYSE  rule  change  is 
consistent  wjth  the  requirements  of  the 
Act  and.  accordingly,  should  be 
approved. 

In  particular,  the  Commission  believes 
that  the  proposed  rule  is  consistent  with 
sections  6(b)(1)  and  19(g)(1)(A)  of  the 
Act  which  require  that  national 
securities  exchanges  must  ensure 
member  and  member  organization 
compliance  with  the  Act  its  rides,  and 
the  rules  of  the  exchange.  The 
requirement  that  a  copy  of  the  member 
firm's  annual  compliance  report  be 
provided  to  control  persons,  its 
controlling  organization,  or  to  the  audit 
committee  on  the  member  firm's  Board 
of  Governors  is  a  proper  means  to 
promote  the  goals  of  the  compliance 
procedures  imposed  by  SR-NYSE-87-10. 
The  Commission,  when  approving  SR- 
NYSE-87-ia  stated  that  the  annual 
report  requirement  in  f^SE  Rule  342.30 
will  improve  significantly  the 
compliance  efforts  of  member 
organizations  by  ensuring  that  the  chief 
executive  o^icer  or  managing  partner  of 
the  member  firm  focuses  sufficient 
attention  on  supervisory  and  compliance 
obligations.  The  Commission  believes 
that  the  requirement  that  the  annual 
compliance  report  be  provided  to  a 
member's  control  persons  or  controlling 
organization  is  an  additional  method  of 
providing  these  persons  with  the 
information  necessary  to  evaluate  the 
compliance  procedures  of  the  member. 
While  the  proposed  rule  does  not,  in  and 
of  itself,  obligate  control  persons  to  take 
any  action  upon  receipt  of  the  report,  it 
does  ensure  that  they  will  be  notified  of 
the  supervisory  and  compliance 
situation  of  their  member  firm. 


The  Commission  recognizes  that  a 
control  person's  obligation  to  act  upon 
the  information  contained  in  its  member 
firm's  annual  compliance  report  rviist  be 
viewed  in  light  of  provisions  governing 
control  person  liability  under  the  Act. 
As  noted  previously,  control  persons  are 
subject  to  liability  under  section  20(a) 
unless  they  acted  in  good  faith  and  did 
not  directly  or  indirectly  induce  the  act 
or  acts  constituting  the  violation  or 
cause  of  action.  In  addition,  under  the 
new  Section  21A  the  Commission  can 
seek  to  impose  civil  penalties  on  control 
persons  for  insider  trading  violations 
committed  by  their  controlled  person  or 
organization:  (1)  Where  the  control 
person  knew  or  recklessly  disregarded 
the  fact  that  the  controlled  person  was 
likely  to  engage  in  such  acts  and  failed 
to  take  steps  to  prevent  such  actions:  or 
(2)  where  the  control  person  knowingly 
or  recklessly  failed  to  establish, 
maintain,  or  enforce  any  policy  or 
procedure  required  under  Section  19(f) 
of  the  Act  or  Section  204A  of  the 
Investment  Advisers  Act  of  1940  and 
such  failure  substantially  contributed  to 
or  permitted  the  occurrence  of  the  act  or 
acts  constituting  the  violation.'"  In  view 
of  these  standards  for  control  person 
liability,  the  Commission  believes  it  is 
likely  that  control  persons  will  be  and 
shoidd  be  as  concerned  with  the 
member  firm's  compliance  with  the 
requirements  of  the  Act  its  rules,  and 
with  NYSE  rules,  as  they  would  be 
about  other  aspects  of  the  member 
firm's  operations  and  that,  as  a 
consequence,  the  probability  that 
prompt  attention  will  be  given  by  the 
member  firm  to  resolving  significant 
compliance  issues  will  be  enhanced.  For 
these  reasons,  the  Commission  also 
believes  that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
which  requires  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  to  protect 
investors  and  the  public  interest. 

Concerning  the  specific  objections  to 
the  proposed  rule  change  raised  in 
comment  letters  received  by  the 
Commission  and  the  NYSE,  for  the 
reasons  set  forth  below  the  Commission 
does  not  believe  these  objections 
warrant  instituting  proceedings  to 
consider  disapproving  the  proposed  rule 
change,  flie  Commission  believes  that 
the  intent  of  the  proposed  rule,  to 
increase  the  probability  that  prompt 
attention  will  be  provided  by  member 
firms  to  resolving  significant  compliance 
issues  by  providing  copies  of  the  firm's 


annual  compliance  report  to  control 
persons,  is  plainly  a  proper  purpose 
under  sections  6(b)(1)  and  19(g)(l)(.^l  of 
the  Act. 

The  proposed  rule  also  does  not 
represent  an  unwarranted  extension  of 
federal  regulation  interfenng  with 
corporate  governance  areas  under  sta'f 
law.  Sections  6(b)(1)  and  19(g)(l)lA| 
require  that  the  rules  of  a  national 
securities  exchange  must  ensure 
member  and  member  organization 
compliance  with  the  Act.  its  rules,  and 
the  rules  of  the  exchange.  As  stated 
above,  the  intention  of  the  proposed  rule 
is  to  increase  the  probability  that  NYSE 
member  firms  will  monitor  their 
compliance  prtx^dures.  The  rule  change 
does  not  alter,  restrict  or  impose 
conditions  on  the  corporate  structure  of 
member  firms  or  their  control  persons 
To  comply  with  the  rule  change,  an 
NTSE  member  would  not  have  to  make 
any  changes  to  its  corporate  structure 
In  addition,  the  proposed  rules  does  not 
impose  any  new  obligation  on  control 
persons  to  respond  to  the  report  ' ' 

Furthermore,  the  Commission 
disagrees  that  the  proposed  rule  is 
unfair  and  discriminatory  and  that  it 
creates  two  classes  of  member  firms 
The  proposed  rule  merely  requires  thai 
member  firms  submit  copies  of  their 
annual  compliance  report  to  control 
persons  or  a  controlling  organization 
where  such  persons  or  organization 
exists.  The  Commission  finds  nothing 
unfair  or  distniminatory  in  that 
requirement.  Moreover,  the  fact  that  a 
firm's  control  person  might  be  a  large, 
outside  shareholder  does  not  place  any 
special  requirement  or  burden  on  that 
firm.  The  NYSE  believes  it  has  set  the 
share  ownership  level  for  control  high 
enough — 25% — to  capture  shareholders 
vnih  such  a  substantial  stake  in  the 
company  that  they  would  be  in  a 
position  to  exert  influence  or  direction 
over  the  member's  operabons." 

The  Commission  also  can  find  no 
basis  to  sustain  commentators  claims 
that  the  proposed  rule  *vill  depnve  the.-n 
of  the  good  faith  defense  imder  section 
20(a)  of  the  Act  or  increase  the  potential 
that  the  report  would  be  subject  to 
discovery.  A  control  person  who 
receives  a  report  pursuant  to  the  rule 
may  still  assert  the  defense  under 
section  20(a),  where  applicable,  in  a 
subsequent  civil  action  and  attempt  to 
meet  the  burden  of  showing  good  faith 


'  0  See  dia<nuaion  infra. 


' '  See  ducuasion  m'ra 

"  .VYSE  Rule  Z  which  defines  th#  term    control 
providpa  that  any  prrsumption  of  control  undar  the 
rule  may  be  rebutted  t>y  evidence  bat  ahall 
continue  until  a  determination  lo  the  contrar>  hat 
licen  made  by  the  E.xchan^.  See  note  &.  mpro 
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and  non-tnducement  of  the  acta 

constituting  the  violation  or  caua«  of 
action.  It  ihould  be  recognized,  in  this 
regHrd,  that  section  20(a)  of  the  Act  does 
not.  and  was  not  intended  to.  provide  a 
blanket  exemption  from  control  persons 
from  civil  liability  Rather,  on  its  face.  It 
extends  |oint  and  several  liability  to 
control  persons  for  the  violations  of 
persons  that  they  directly  or  indirectly 
control,  except  where  the  control  person 
acted  in  good  faith  and  did  not  directly 
or  indirectly  Induce  the  violation  In  the 
normal  caae.  the  mere  receipt  of  a 
compliance  do<-iiment  identifying  minor 
compliance  problems  and  the  actions 
taken  to  addreaa  any  compliance 
weaknesses  would  in  no  way  eliminate 
the  controllinfi  pt-raon's  Hood  faith 
defense  In  the  extraordinary  case 
wiiere  the  report  indicates  serious 
problems  and  an  absence  of  any 
effective  response  by  the  firm,  it  would 
appear  consistent  with  the  purposes 
underlying  the  slatula  to  expect  the 
control  person  to  respond. '  • 

Similarly,  ooder  the  oewiy  adopted 
section  21 A  of  the  Act '  *  the 
Commission  may  seek  to  impose  avil 
penalties  on  control  persons  based  on 
Insider  trading  violations  by  their 
controUad  person  or  organnuiHon  whara 
the  control  parson  knew  or  rackiesaly 
disregarded  the  fact  that  the  controlled 
person  was  likely  to  engage  in  the  act  or 
acts  constituting  the  violation  and  failed 
to  take  appropriate  steps  to  pr«van( 
such  acts,  or  where  the  control  person 
knowingly  or  recklessly  failed  to 
establish,  maintain,  or  enioroe  any 
policy  or  procedure  retjuired  under 
section  15(f)  of  the  Act  or  section  20iA 
of  the  Investment  Advisors  Act  of  1940. 
and  that  failura  substantially 
contributed  to  or  permitted  the  viulation. 

The  proposed  NYSE  rule  change 
requiring  subsaission  of  an  annual 


■  *  Va«il—  IMitlMy  ^r  aiM  ta  I 
oontml  pmttn*  iinit»  raapoadaal  Miparkx.  Is  wtucil 
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compliance  report  to  a  control  person 
(as  defined  by  the  NYSE)  will  not  alter  a 
control  peraon's  obligations  under  the 
Act.  The  Commission  recognizes  that 
the  report  could  be  a  factor  in 
determining  a  control  person's  civil 
liability  under  section  20(a).  or  the 
imposition  of  civil  penalties  by  the 
Commisaion  under  section  21  A.  as  a 
result  of  violations  of  the  controlled 
person.  In  the  (Commission's  view, 
however,  any  civil  liability  for  control 
peraons  which  arises  und^r  section  20(a) 
as  a  result  of  the  determination  that  a 
control  person's  actions  were  not  in 
good  faith  and  that  they  directly  or 
indirectly  induced  the  acts  constituting 
the  violation  is  consistent  with  the 
purposes  of  the  Act.  Similarly,  in  any 
case  where  the  Commission  seeks  to 
impose  dvil  penalties  on  a  control 
person  under  section  21A  based  on  s 
determination  that  the  control  person 
knew  or  recklessly  disregarded 
intorraation  that  their  controlled  person 
was  likely  to  take  actions  constitating  a 
violation  and  failed  to  take  steps  to 
prevent  them,  or  where  the  control 
person  knowingly  or  recklessly  failed  to 
establiah.  maintain,  or  enforce 
procedures  and  such  failure 
substantially  oontriboted  to  or  permitted 
the  violatioa  based  oo  the  control 
person's  knowledge  of  infonnation 
contained  in  the  report  such  liability  is 
appropriate  and  fully  consistent  with  the 
objectives  of  ITSFEA  to  increase 
management  and  supervisory  efforts  to 
prevent  insider  trading. 

Finally,  the  Commission  believes  that 
subaission  of  the  meraber  firm's  annual 
complianoe  report  to  oontrol  peraons 
would  have  no  Impact  on  the  qnestioo  of 
whether  a  member  firm's  annual 
compliance  report  would  be  eligible  for 
privilege  front  discovery.  Although  the 
SLA  coiiiflaent  Utter  was  not  specifk  on 
this  point  we  presume  that  the  SLA  was 
referring  to  discovery  conducted  under 
Rule  28  of  the  Federal  Rules  of  Civil 
Procedure  and  to  the  potential 
application  of  the  attorney  ''work 
product "  prmlege  from  snch  discovery 
under  the  Rule.  The  work  product 
privilege  from  discovery  applies  to 
material  generated  for  use  in 
litigation.'*  The  work  product  privilege 
does  not  however,  apply  to  reports 
prepared  tn  the  regular  course  of 
business.  >  •  Under  NYSE  Rule  S42.30 
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NYSE  member  finns  are  required  to 
prepare  an  annual  compliance  report 
and  provide  it  to  their  firm's  chief 
executive  o^icer.  In  additioa  membera 
firms  are  required,  upon  the  Exchange's 
request  to  make  the  report  available  to 
the  NYSE. ' '  In  view  of  this,  the 
Commission  concurs  with  the  NY^  that 
it  is  not  at  all  clear  that  such  a  report 
would  be  eligible  for  work  product 
privilege  from  discovery  under  any 
circumstances.  The  Commission  does 
not  believe  that  the  additional 
requirement  that  the  report  also  be 
distributed  to  a  member  firm's  control 
persons  will  affect  its  eligibility  for  the 
work  product  privilege. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change  be  spproved. 

For  the  Commissioa.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

Dated:  Msrch  7.  iMa 
looa^aa  G.  Kats. 
Secretary. 
(FR  Doc  8e-«7S7  Filed  3~13-«BC  8:45  am] 
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Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934. 15 
use.  788(b)tl).  notice  is  hereby  given 
that  on  January  23,  IBSa  The  Options 
Clearing  Corporation  ("OCC')  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  In  Items  1.  D  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organizatioQ.  The 
Commission  is  pid>liahiog  this  notice  to 
solicit  commaats  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regnlatory  Organizatkia's 
Statement  of  the  Terms  of  Subatanoe  of 
the  Prepoeed  Rule  Change 

SR-(X:C-a»-l  proposes  Rules 
pursuant  to  which  OCC  would 
implement  a  cross-margining  program 
with  the  Chicago  Mercantile  Exchange 
('*CME  ").  The  program  would  initially  be 
available  only  for  poaitions  in  certain 
OCC-cleared  stock  index  options  and 
CME-cleared  stock  index  futures  and 
options  on  stock  index  futures.  In 
addition.  QCC-QAS.  croas-margining 
would  initially  be  available  only  for 
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positions  thai  qualify  as  "proprietary" 
under  the  rules  of  the  Commodity 
Futures  Trading  Commission  ("CFTC') 
and  as  **non-cu8foraer"  under  the 
hypothecation  rules  of  the  Commission. 
However,  the  proposed  rule  change  has 
been  structured  to  facilitate  expansion 
of  the  croes-margining  program  to  other 
commodity  clearing  organizations,  other 
types  of  options,  futures  and  commodity 
options  products,  and  positions  other 
than  those  that  are  "proprietary"  within 
the  meaning  of  the  CFTCs  rules  and 
"non-customer"  within  the  meaning  of 
the  Commission's  hypothecation  rales. 

II.  Self-Regulatory  Organizatioo's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  i^e  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organizatitm'a 
Statement  of  the  Purpose  of,  aad 
Statutory  Basis  for,  tite  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rtile 
change  is  to  permit  OCC  to  implement  a 
cross-margining  program  with  the  CME. 
OCC  and  CME  have  entered  into  ■ 
Cross-K4argining  Agreem«it  (the  "Cross- 
Margining  Agreement"  or  "Agreement"). 

The  A^ement  provides  that  a  firm 
that  is  a  clearing  member  of  both  OCC 
and  CME  (a  "Joint  Clearing  Member'T 
would  be  eligible  to  elect  cross- 
margining,  as  would  a  pair  of  affiliated 
firms  of  which  one  is  a  clearing  member 
of  OCC  and  the  other  is  a  clearing 
member  of  CME  (a  "pair  of  AHiliated 
Clearing  Members"). 

Section  2  of  the  Agreement  provides 
that  Joint  Clearing  Members  and  pairs  of 
Affiliated  Clearing  Members  electing 
cross-margining  shall  establish  cross- 
margining  accounts  ("X-M  Accounts") 
at  the  clearing  organizations.  Section  2 
also  provides  that  each  Joint  Clearing 
Member  and  each  pair  of  Affiliated 
Clearing  Members  shall  designate  either 
OCC  or  CME  as  its  "Designated 
Clearing  Organization."  The  Designated 
Clearing  Organization  would  provide 
the  Joint  Clearing  Member  or  pair  of 
Affiliated  Clearing  Members  with  a 
daily  Mugin  and  Settlement  Report 
(described  below)  and  perform 


settlement  functions  on  behalf  of  itself 
and  the  other  clearing  organization  in 
connection  with  the  X-M  Accounts. 

Section  3  of  the  Agreement  provides 
that  a  Joint  Clearing  Member  or  pair  of 
Affiliated  Clearing  Members  may 
designate  its  or  their  X-M  Accounts  as 
"X-M  Pledge  Accounts"  by  entering  into 
an  "X-M  Pledge  Account  Agreement" 
Pursuant  to  an  X-M  Pledge  Account 
Agreement  the  Joint  Qearing  Member 
or  pair  of  Affiliated  Clearing  Members 
would  grant  a  participating  bank  (a 
"Secured  Party")  a  security  interest  in 
the  positions  held  in  the  pair  of  X-M 
IMedge  Accounts,  and  all  proceeds 
thereof,  as  security  for  loans  extended 
by  the  Secured  Party  to  the  Clearing 
Member  or  Qearing  Members.  The 
security  interest  would  permit  the  Joint 
Clearing  Member  or  pair  of  Affiliated 
Clearing  Members  to  borrow  against  the 
value  of  the  options  positions  in  the  X- 
M  Pledge  Accounts  to  finance  payment 
of  variabon  margin  with  respect  to  the 
futures  positions  in  the  X-M  Pledge 
Accounts.  (If  the  futures  positions  in  the 
account  generated  variation  margin,  that 
variation  margin  would  be  used  to  pay 
down  the  outstanding  balance  of  the 
loans.)  The  security  interest  of  the 
Secured  Party  would  be  subordinate  to 
that  of  OCC  and  CME,  but  only  to  the 
extent  of  obligations  to  OCC  and  CME 
arising  fixim  the  X-M  Accounts.  Thus,  if 
the  Joint  Clearing  Members  or  pair  of 
Affiliated  Clearing  Members  defaulted 
on  an  obligation  and  the  X-M  Accounts 
were  liquidated,  OCC  and  CME  would 
first  be  made  whole  in  respect  of  all 
obligations  to  them  arising  from  the  X- 
M  Accounts,  but  the  Secured  Party 
would  then  be  entitled  to  the  remaining 
proceeds  of  the  positions  in  the  X-M 
Accounts,  up  to  the  amount  of  the 
secured  obligation. 

Section  5  of  the  Agreement  describes 
the  determination  by  OCC  and  CME  of 
the  initial  margin  requirement  for  X-M 
Accounts.  (The  term  "initial  margin"  as 
used  in  the  Agreement  refers  to  options- 
style  margin,  held  by  the  clearing 
organizations,  and  adjusted  on  at  least  a 
daily  basis.)  Each  clearing  organization 
would  utilize  its  own  margin  system  to 
calculate  a  margin  amount  that  it  would 
require  on  the  combined  positions  in  the 
X-M  Accounts.  The  average  of  the  two 
amounts  would  be  the  "Base  Margin 
Requirement."  Either  clearing 
organization  could  also  elect  to  use  as 
the  Base  Margin  Requirement  the  margin 
amount  determined  by  the  other  clearing 
organization's  system.  (OCC  and  CME 
have  determined  that  their  respective 
margin  systems  generate  very  similar, 
but  not  always  identical,  margin 
requirements  for  various  combinations 
of  positions.)  A  "Super  Margin"  amount 


would  be  determined  by  reference  to 
Exhibit  F  to  the  Agreement  and  the  total 
initial  margin  requirement  would  be 
determined  by  adding  the  Super  Margin 
amount  to  the  Base  Margin  Requirement 

The  Super  Margin  amount  would 
range  between  zero  and  one  hundred 
percent  of  the  Base  Margin  Requirement 
depending  upon  the  size  of  the  Base 
Margin  Requirement — the  larger  the 
Base  Margin  Requirement  the  larger  the 
percentage.  Clearing  Members  are 
accordingly  discouraged  from 
maintaining  poaitions  in  X-M  Accounts 
that  would  generate  large  margin 
requirements.  Since  large  margin 
requirements  are  created  by  unhedged 
postions.  Gearing  Members  are  thereby 
discouraged  from  maintaining  unhedged 
positions  in  the  X-M  Accounts. 

Section  5  also  gives  each  clearin;; 
organization  the  unilateral  authority  to 
require  additional  margin  with  respect 
to  the  oblige ticms  in  the  X-M  Accounts 
and  to  cause  intra-day  margin  calls  to 
be  made. 

Section  6  of  the  Agreement  provides 
that  initial  margin  deposits  may  be  in 
the  form  of  cash,  United  States  Treastiry 
securities,  letters  of  credit,  common 
stock,  or  a  combination  of  the  foregomj; 
The  Section  describes  the  requirements 
for.  and  the  methods  for  holding,  each 
form  of  margin.  "Hie  Section  also 
provides  that  initial  margin  in  the  form 
of  cash  may  be  invested  overnight  by 
the  Designated  Clearing  Organization, 
subject  to  arrangements  satisfactory  to 
OCC  and  CME. 

Section  7  of  the  Agreement  describes 
the  daily  settlement  procedures  in 
respect  of  X-M  Accounts.  CME  and 
OCC  would  exchange  reports  on 
positions  and  settlements  early  in  the 
morning  on  each  business  day.  The 
margin  requirement  on  each  pair  of  X-M 
Accounts  would  then  be  determined  as 
described  above.  The  Designated 
Clearing  Organization  for  each  Joint 
Clearing  Member  or  pair  of  Affiliated 
Clearing  Members  would  then  issue  a 
"Margin  and  Settlement  Report" 
showing  the  margin  requirement  and 
netted  settlement  obligation  in  respect 
of  the  pair  of  X-M  Accounts.  All 
settlement  activity  with  the  Joint 
Clearing  Member  or  pair  of  Affiliated 
Clearing  Members  would  be  conducted 
through  a  "Joint  Settlement  Account" — a 
bank  account  in  the  joint  names  of  OCC 
and  CME — and  any  transfers  from  that 
account  would  require  the  approval  of 
both  CME  and  OCC. 

Section  6  of  the  Agreement  describes 
close-out  of  X-M  Accounts.  The  Section 
provides  that  positions  m  X-M  Accounts 
shall  be  subject  to  liquidation  upon  the 
suspension  of  the  Joint  Clearing  Member 
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or  one  of  the  pair  of  Affiliated  Clearinjj 
Membort  by  either  OCC  or  CMK  The 
Section  provide*  that  OCC  and  CIME 
may  asree.  consmtent  with  their 
rt?spe<;live  rules,  to  delay  liquidation  of 
some  or  all  of  the  positions,  and  also 
provides  that  (XX  and  CME  will 
coordinate  liquidation  to  try  to  assurt" 
that  both  legs  of  any  hedge  position  are 
rlose<l  out  simultaneously 

S4'<  fion  8  also  prt)vides  that,  if  the 
funds  in  the  X-M  Accounts  are 
insufficient  to  close  out  the  positions. 
(X:t;  and  CME  will  share  the  shorfall 
equally   regardless  of  whether  the 
shortfall  was  in  the  X-M  Account  al 
CME  or  in  the  X-M  Account  at  OCC. 
The  Agreement  reijuires  that  OCC  and 
CME  provide  in  their  respective  rules 
thai  their  respective  (Clearing  Eunds  m^y 
t>e  used  for  this  purpose 

Section  8  provides  further  that,  if  there 
lire  funds  remaining  after  the  X-M 
Accounts  are  closed  out.  0<;c:  and  CME 
will  each  be  entitled  to  apply  half  of  the 
surplus  against  defaults  in  other 
obligations  of  the  |oinl  Cleanng  Member 
or  pair  of  Affiliated  Cleanng  Members 
Each  cleanng  organization,  if  it  does  not 
need  all  of  its  half  of  such  surplus,  is 
required  to  make  the  excess  of  such 
surplus  available  to  the  other  cleanng 
organization   Any  funds  remaining  after 
all  obligations  to  both  cleanng 
organizations  have  t)«en  satisfied  are  to 
Ue  paid  to  the  Cleanng  .Viember  or  Its 
representative 

Section  9  of  the  Agreement  impost-s 
confidentiality  obligations  on  each 
cleanng  organization  with  respect  to 
Information  obtained  by  it  in  connection 
with  the  Agreement  or  the  transactions 
or  activities  contemplated  by  the 
Agreement 

S*-!  tion  10  of  the  Agreement  provides 
that  CK;C  and  CME  will  indemnify  each 
other  against  claims  incurred  as  the 
result  of  any  action  or  failure  to  act  tiy 
the  indemnitor  in  connection  with  the 
Agreement  or  the  procedures 
contemplated  by  the  Agreement,  if  the 
a(  tion  or  failure  to  act  constitutes  a 
violation  of  the  Agreement  or  any 
obligation  undertaken  in  connection 
with  the  Agreement  or  su<  h  procedures. 
iin>  rule  of  the  indemnitor  or  any  law  or 
governmental  n-gulation  applu  aliie  to 
the  indemnitor    fhe  Section  provides  in 
particular  for  indemnification  against 
claims  Incurred  as  the  result  of  any 
unauthonzed  investment  of  cash  margin 
deposits  or  any  defalcation  or  theft  of 
margin  funds  by  an  employee 

Section  n  of  the  Agr«emenl  sets  out 
warranties  and  representations  of  OCC 
and  CME  to  each  other  with  respect  to 
corporate  gtKxl  standing,  corporate 
authority  to  enter  into  the  Agreement. 
compliance  with  corporate  agreements, 


and  the  securing  of  all  necessary 
regulatory  approvals 

Section  12  of  the  Agreement  provides 
that  the  Agreement  may  b«  terminated 
without  cause  upon  thirty  days'  notice 
by  either  OCC  or  CME  after  the 
Agreement  has  been  in  effect  for  at  least 
a  year  The  Section  also  provides  that, 
following  a  default  by  one  of  the  parties 
which  IS  not  promptly  cured  after 
wntten  notice  thereof,  the  Agreement 
may  be  terminated  by  the  nondefaulting 
party  upon  five  business  days  notice.  In 
either  case,  termination  of  the 
Agreement  would  end  the  cross- 
margining  arrangement,  and  positions  In 
each  of  the  former  X-M  Accounts  would 
thereafter  be  subject  to  margin 
requirements  without  regard  to  positions 
in  the  other  of  the  former  X-M 
Accounts. 

OCC  proposes  to  make  charxges  in  its 
Hy  l>aws  and  Rules  to  implement  the 
Cross  Margining  Agreement  A  new 
Section  in  Article  VI  of  OCC's  By-Laws 
would  set  out  OCC's  authority  to  enter 
into  the  Cross-Margining  Agreement 
with  CME.  and  would  provide  that  Joint 
Cleanng  Members  and  pairs  of 
Affiliated  Clearing  Members  electing 
cross- marginkig  must  enter  into  account 
agreements  as  described  above  Non- 
substantive changes  would  be  made  to 
Article  VI.  Section  23  of  OCCs  By-Laws, 
which  describes  OCCs  existing  croas- 
margining  program  with  The  Intermarket 
Cleanng  Corporation,  so  that  the  Section 
would  parallel  the  new  cross-margining 
Section 

Changes  are  proposed  to  the  By  Laws 
governing  use  of  OCC's  Cleanng  Fund  to 
make  clear.  In  conformance  with  Section 
8  of  the  Cross-Margining  Agreement 
that  OCC  would  have  recourse  to  its 
Clearing  Fund  in  order  to  pay  an 
obligation  to  CME  arising  under  the 
CJross  Margining  Agreement. 

As  noted  above,  the  Cross-Margining 
Agreement  provides  that  OCC  and  CME 
w(juld  each  use  Its  own  margin  system 
to  calculate  margin  for  X-M  Accounts 
Changes  are  therefore  proposed  in 
CX^C's  margin  rule  so  that  the  rule 
applies  to  futures  as  well  as  options. 

A  new  Chapter  VII.  containing  the 
Rules  applicable  to  cross-margining 
under  the  OCC-CME  program,  would  be 
added  to  OCC's  Rules.  Rule  701  would 
descnbe  the  X-M  Accounts  and 
Account  Agreements  described  above 
and  require  each  |oint  Cleanng  Member 
or  pair  of  Affiliated  Clearing  Members 
to  establish  a  separate  bank  account  for 
cross-margining  settlement.  Rule  702 
would  provide  for  designation  by  each 
[oint  clearing  Member  or  pair  of 
Affiliated  Clearing  Members  of  Its  or 
their  Designated  Clearing  Organization. 
Rule  703  would  describe  the  pledge 


program  and  the  Pledge  Agreements 
described  above.  Rule  704  would  state 
that  the  amount  of  margin  required  by 
OCC  and  CME  shall  be  determined  in 
accordance  with  the  Cross-Margining 
Agreement,  and  would  set  out  OCC's 
authority  to  require  intra-day  margin. 
Rule  705  would  describe  the  acceptable 
forms  of  margin.  Rule  706  would 
descnbe  the  daily  settlement 
procedures.  Rule  707,  together  with 
conforming  changes  in  OCC's  Rules 
relating  to  suspension  of  Clearing 
Members,  would  implement  the 
provisions  of  the  Cross-Margining 
Agreement  with  respect  to  close-out. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  Section  17A  of  the 
Secunties  Exchange  Act  of  1934.  as 
amended  because  it  would  implement  a 
cross-margining  system  which  would 
enhance  the  safety  of  the  clearing 
system  while  providing  lower  clearing 
margin  costs  to  Clearing  Members. 

B  Self  Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  Impoae  any 
burden  on  competition. 

C.  Self  Regulatory  Organization  '$ 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Mt  mbers.  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  by  OCC 
with  respect  to  the  proposed  rule  change 
and  none  have  been  received  by  OCC 

lU.  Data  of  Enactiv«MM  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commlaaiao  Actkxi 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  penod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(11)  as  to  which  the  self- regulatory 
organization  consents,  the  Commission 
will; 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  Invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NfW.. 


Waahti^taii,  DC  2064S.  Copiea  of  the 
•ubmiaaiao.  all  aiibseqiieiit  amendments, 
all  written  statementa  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.&C  5S2.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washingtoa  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  cc^ying  at 
the  principal  office  of  the  above- 
mentioned  self-regiilatory  organize tioiL 
All  submissions  should  refer  to  SR- 
OCC-89-01  and  should  be  submitted  by 
April  4. 1989. 

For  the  ConuniMioii  by  ths  Diviaion  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated  March  7, 1989. 
looathan  G.  Katz, 
Secretary. 
[FR  Doc.  8»-5880  Filed  3-19-89;  8:45  am) 
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S9U  n»guirtory  OrgantoaWona;  Pactflc 
Stock  Exchanga;  Ordar  Approving 
Propoaad  Rula  Changa 

On  June  22, 1987,  the  Pacific  Stock 
Exchange  ("PSE'T  filed  with  die 
Commission  a  proposed  role  change 
(SR-PSE-87-20)  under  section  19(b)  of 
the  Securities  &(change  Act  of  1934 
("Act")-  The  proposal  would  amend 
certain  provisions  in  PSE's  Constitution 
to  reflect  the  termination  of  services 
provided  by  the  Pacific  Clearing 
Corporation  ("PCC')  and  the  Pacific 
Securities  Depository  Trust  Company 
("PSDTC").  The  Commission  pubUshed 
notice  of  the  proposal  in  the  Federal 
Register  on  January  18. 1989.'  No 
comments  were  received.  For  reasons 
discussed  below,  the  Commission  is 
approving  the  proposal. 

Article  III,  section  2(b)  of  PSE's 
Constitution  currently  provides,  among 
other  things,  that  any  officer  or  director 
of  a  member  firm  of  PCC  or  PSDTC,  as 
well  as  any  officer,  director,  or  general 
partner  of  affiliates  of  such  firms,  may 
become  a  member  of  PSEs  Board  of 
Covemors.  The  proposal  removes 
references  to  PCC  and  PSDTC  and 
provides  that  any  officer  or  director  of  a 
member  firm  of  a  subsidiary  of  PSE 


■  See  SwanMn  Bxcfaai^e  Act  ReieaK  14a  zas«7 

(January  11.  ISS^  M  FR  2023. 


performing  d^KMitoiy  or  clearing 
fimctions  or  any  offioer  or  directcu-  of 
affiliates  of  such  firms  may  be  elected 
as  a  member  (A  the  Board  of  Governors. 
According  to  PSE,  this  amendment  will 
not  affect  the  eligibility  of  any  current 
Governor  who  is  an  officer  or  director  of 
a  member  firm  <A  PCC  or  P^JTC. 

Article  IV,  section  4  oi  PSE's 
Constitution  currently  specifies  that 
PSE's  Clearing  Committee  shall  consist 
of  PCC  8  Board  of  Directors,  and  the 
Committee  shall  recommend  to  the 
Board  of  Governors  rules  and 
procedures  pertaining  to  the  settiement 
of  PSE  contracts.  The  proposal 
eliminates  specific  references  to  the 
Committee's  composition,  delegates  to 
the  Board  of  Governors  the  appointment 
of  Committee  members,  and  prescribes 
that  the  Committee  shall  perform  its 
duties  relating  to  the  settlement  of  PSE 
contracts  as  approfKiate. 

Article  VII.  section  4(a)  of  PSE's 
Constitution  currenUy  states  that  if  a 
PSE  member  transfers  its  membership, 
the  purchase  price  for  such  transfer 
shall  be  paid  to  PSE  prior  to  admission 
of  the  transferee.  The  transferor  shall  be 
entiUed  to  the  purchase  price  minus, 
among  other  things,  dues  and 
assessments  of  the  transferor  payable  to 
PSE  and  PCC.  The  proposal  deletes  the 
reference  to  PCC  and  provides  that  the 
amount  of  the  purchase  price  to  which 
the  transferor  is  entiUed  shall  not 
include  dues  and  assessments  of  the 
transferor  payable  to  PSE  and  if 
apphcable,  to  any  entity  of  PSE 
performing  clearing  or  depository 
functions. 

Article  XV.  section  1  of  PSFs 
Constitution  currently  states  that  PCC 
shall  provide  facilities  for  (1)  Clearing 
exchange  and  oth«-  transactions  of 
members:  (2)  borrowing  and  transferring 
securities  lot  members;  and  (3) 
rendering  accounting  and  other  services 
for  members.  The  proposal  eliminates 
tiie  reference  to  PCC  and  atates  that  PSE 
or  any  entity  designated  by  the  Board  of 
Governors  may  provide  such  services. 

PSE  believes  that  the  proposal  is 
consistent  with  the  Act  in  that  it  will 
protect  investors  and  the  pubUc  interest 
by  conforming  PSE  rules  to  the  decision 
to  terminate  PCC  and  PSDTC.  The 
Commission  also  believes  that  the 
proposal  is  consistent  with  the  Act 
specifically,  sections  6  and  17A.  in 
particular,  the  Commission  believes  that 
the  proposal  is  designed  to  facilitate  the 
termination  of  PCC  and  PSDTC  by 
amending  PSE's  Constitution  to  reflect 
such  termination. 

The  Commission  notes  that  approval 
of  this  proposal  does  not  constitute 
Commission-authorized  termination  of 
PCC  and  PaJTC.  To  effect  such 


termination.  PSE  must  file  with  the 

Commission,  and  the  Commission  must 
approve,  applications  to  deregister  PCC 
and  PSDTC  as  clearing  agencies 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act,  that  fhe 
proposed  rule  change  (SR-PSE-87-20) 
be.  and  hereby  is,  approved. 

For  the  CommiMion.  by  the  I>vi»ton  of 
Market  Regulation,  pursuant  to  delegated 
authority 
Johathao  G.  Katx. 
Secretary. 

Dated:  March  7. 1988. 
[FR  Doc  88-5796  Filed  3-13-89;  845  amj 
■nxMQ  cooc  s»>«-»>-a 


SMALL  BUSINESS  ADMINISTRATION 
Intarast  Rataa 

As  directed  by  Pub.  L  100-590  SBA 
will  establish  a  maximum  legal  intere&i 
rate  for  any  commercial  loan  which 
funds  any  non-SBA  portion  of  a  project 
financed  under  section  504  of  the  Small 
Business  Investment  Act  of  1958  as 
amended. 

This  rate  will  be  4%  over  the  rate  for 
direct  loans  published  quarterly  by  SBA^ 

For  the  remainder  of  the  January- 
March  quarter  of  1989.  this  rate  will  be 
thirteen  and  seven-eights  (13'^%).  i.e.. 
the  direct  rate  of  9%%  plus  4. 
Edward  |.  Myoraon, 

Deputy  Associate  Administrator  for  Finance 
and  Investment 

[FR  Doc.  89-5899  Filed  3-13-89:  845  am] 
aauNG  cooc  sms-ovii 


Ragion  V  Advisory  CouikH;  PuMic 
Meetir>g 

The  U.S.  Small  Business 
Administration.  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Madison,  will  hold  a  public  meeting 
at  8:00  a.m.  c.s.t.  on  Friday.  May  12. 
1989.  at  The  Pfister  t4otel  Milwaukee. 
Wisconsin,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  persent. 

For  further  information,  write  or  call 
C.A.  Charter.  Distnct  Director.  U.S. 
Small  Business  Administration.  212  East 
Washington  Avenue.  Room  213. 
Madisoa  Wisconsin  53703,  (608)  264- 
5205. 

March  8, 1989 
lean  M.  Nowak. 

Director.  Office  of  Advisory  Councils 
FR  Doc  89-5600  Filed  3-13-8B;  8.45  am) 
BiLUNa  cooc  ■IU»-«'l-* 
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OEPkRTUEHT  Of  TRAN8«)«TATK)W 

|Doc«i«<4M«3l 

Ro6««1  a  Nay  •!  aL;  Pr«f>«ar1ng 
Confaranca 

In  th«>  m«tt»r  of  Ro^)«rt  ()   Nay    Rmerald 
Timr*.  Lid  iVirxinm)  World  (;!«•»)(:•.  Lid., 
mid  (-Imwrald  Tour*.  Lid   |l!Unoii) 
Fjifon;«m«nl  Pnx.efMlinji 

Nolu.e  It  hereby  jjiven  thai  h 
prfheanng  confcreni «»  in  the  «lx)V(»- 
pnhlled  malter  is  ascigned  to  be  held  on 
Mart;h  21,  1988.  at  ICMW  a  m   Ikxial  timel 
in  Room  %J32.  Nassif  Building.  MXi 
Seventh  Strwel  SW  .  Washington.  IX: 
2I)5W(),  before  the  undersigned 
administrative  law  |udx«,  to  consider 
the  pending  motion  «n(i  further 
pnx  eedings 

l)«i«d  al  W«»hin><lon   fX:.  ManJi  9,  IWW 
RaanM  A   YoHw 
Kiiuunmtnilivtt  Uiw  /uiii,-*' 
\yH  [>M.   8B-S«7^  Piled  V  1>  **  8  45  smj 


DEPART MtHT  Of  THE  TREASURY 

Public  lnfonnatk>n  Coiactloo 
WaqulratnanU  S4Jb«nmad  to  0MB  (or 


Ualp   Manii  ft.  lUHH 

The  Department  of  the  Trwasury  has 
submitted  the  following  public 
information  collection  r«quirement(»)  to 
OMB  for  review  and  clearance  under 
the  Pap4*rw()rk  Reduction  Act  of  iwao. 
f»ub  1.96-511   C::opiet  of  the 
submissionl*)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listwi.  (Comments  regarding  this 
information  collection  should  be 
adiiressed  to  the  OMB  reviewer  list(?d 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
I'reasury.  Room  2224.  15th  and 
Pennsylvania  Avenue.  NW  . 
Washington,  IX;  20220 

Internal  R«vmiu«  S«rvic« 

()\fB  \umhHr  1545- UW.S 

h\inri  .\nmher  8611 

I  Vftt'  of  Ri'\.  lew   Rev  ision 

I'ltin   Recapture  of  1-ow  Income 
\  lousing  Credit 

Pfsi  nption    IntcmHl  Revenue  Co«le 
section  42  permits  owners  of  residential 
rental  pni|ects  providing  low  income 
housing  to  claim  a  credit  against  their 
income  lax    if  the  property  is  disposed 
of  or  It  falls  to  meet  certain 
requirements  over  a  15  year  compliance 
fwnod.  the  owner  must  recapture  on 
Korm  8611  part  of  !he  credit|s)  taken  in 
prior  years 


ReapondenU:  Individuals  or 
households,  Builne««e«i  or  other  for- 
prtjfit  bu«ine«»ei  or  organirations 

Estimated  Number  of  Respondents 
l.Ott) 

Estimated  Burden  Hours  Per 
Response  /Recordk  eepmg: 

Recordkeeping — 3  hours  50  minutes 

[.earning  about  the  law  oi  the  form — 1 
hour  5  minutes. 

Preparing,  copying.  a»»embling.  and 
sending  the  form  to  IRS — 1  hour  12 
minutes 

Frequency  of  Response  On  occasion. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden  6,120  hour* 

Cleorance  Officer  Garrlck  Shear  (202) 
535-4237,  Internal  Revenue  Service. 
Room  5571,  11  n  Constitution  Avenue, 
NW  ,  Washington.  DC  20224 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget.  Room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503 
Lois  K.  HotUnd. 

OepdrtirmnCal  RepiirU.  Manaxement  Offictfr 
[YV.  VhK.  8B-5780  Filed  3-13-8©;  845  tm] 
MJJMa  COM  «1*-M 


Intarruri  Ravanua  ^mrAcm 

Art  A<tv«aory  Panat;  Ctoaad  Maating 

aocmcy:  Internal  Revenue  Service, 

Treasury 

ACnotc  Notice  of  closed  meeting  of  Art 

Advisory  Panel 

SUMauurr  Cloaed  meeting  of  the  Art 

Advisory  Panel  will  be  held  in 

Washington.  DC. 

DATt:  The  meeting  will  be  held  April  12, 

196H 

pon  rutrTHKN  meonMAViom  comtact. 

Karen  Carolan.  CC.APAS,  1111 
Constitution  Avenue,  NW..  Room  2575, 
Washington,  DC  20224.  Telephone  No 
(202)  566-0259  (not  a  toil  free  number) 

Notice  IS  hereby  given  pursuant  to 
section  10<a)12)  of  the  Federal  Advisory 
Committee  Act.  5  US  C,  App.  (1982). 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  April  12 
in  Room  3313  beginning  at  9:30  a  m  . 
Internal  Revenue  Building,  1111 
C!!onstitution  Avenue,  NW  .  Washington. 
IX:  20224 

I'he  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  Federal  income,  estate, 
or  gift  tax  returns  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  section  6103  of  Title  28  of 
the  United  States  Code 

A  determination  as  required  by 
section  IfHd)  of  the  Federal  Advisory 


Committee  Act  haa  been  made  that  this 
meeting  Is  concerned  with  matters  listed 
in  section  552b{c)  (3),  (4),  (6),  and  (7)  of 
Title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
In  F.xecutive  Order  122&1  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this  document 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6) 
LawTMica  ■.  Glbbs. 
Commissioner 
(FR  Doc  a»-M85  Filed  3-13-ae;  845  am] 


IDalegatton  Orttar  Na  77  (Rav.  24)) 

Dalagitton  of  AuttMrtty.  Tax 
ExamlfMra  at  aL 

AOCMCy:  Internal  Revenue  Service. 
ACnOft:  Delegation  of  Authority. 


r.  The  authority  to  issue  or 
execute  agreement  to  rescind  notices  of 
deficiency  is  extended  to  include  Tax 
Examiners  (Reviewers)  (Grade  GS-7 
and  higher).  Quality  Review  Staff, 
Examination  Division;  Revenue  Officer 
Examiners  (Grade  GS-11  and  higher), 
district  Collection  functions:  Technical 
Quality  Reviewers  (Grade  GS-12  and 
higher)  and  Tax  Examiners  (Grade  GS-6 
and  higher).  Collection  Technical 
Reviews  and  Tax  Examiners  (Grade  GS- 
8  and  higher),  district  Collection  Support 
function.  The  text  of  the  delegation 
order  appears  below 
ETFlcnvi  OATl:  March  9.  1989. 
POm  PUnTMDI  NSKNWUTIOM  CONTACT: 
Michael  julianelle,  EX;Q:S:A.  Room 
2116.  1111  Constitution  Ave.,  NW., 
Washington.  DC  20224.  telephone  202- 
586-6488  (not  a  toll  free  telephone 
number);  or 
Josephine  Mosley,  CO:0<yS,  Room 
7710,  1111  Constitution  Ave.,  NW.. 
Washington.  DC  20224.  telephone  202- 
S35-6128  (not  a  toll-free  telephone 
number). 

Authority  to  Imu«  or  Execute 
Agreemeot  to  Rescind  Notices  of 
Deficiency 

1  The  authonty  granted  to  the 
Commissioner  of  Internal  Revenue  and 
District  Directors,  by  28  CFH  301. 7701 -fl, 
28  use.  6212.  28  CFR  301.6212-1, 
Treasury  Order  150-10.  and  28  CFR 
301  6861-1  to  sign  and  send  to  the 
taxpayer  by  registered  or  certified  mail 
any  notice  of  deficiency  is  hereby 


delegated  to  the  officials  listed  below. 
These  same  officials  are  authorized  by 
Treasury  Order  150-10,  26  U.S.C.  6212(d) 
and  section  1582  of  the  Tax  Reform  Act 
of  1986  to  sign  a  written  form  or 
document  rescinding  any  notice  of 
deficiency. 

a.  Chief  Counsel; 

b.  Regional  Counsel; 

c.  Chiefs,  Assistant  Chiefs  and 
Associate  Chiefs  of  Appeals  Offices; 

d.  Appeals  Team  Chiefs  as  to  their 
respective  cases; 

e.  Service  Center  Directors; 
r  Assistant  Commissioner 

(International); 

g.  Reviewers  (grade  GS-12  and  hi^er) 
ID  Employee  Plans  and  Exempt 
Organizations  Divisions; 

h.  Tax  Examiners  (Reviewers)  (grade 
GS-7  and  higher).  Quality  Review  Staffs; 
Revenue  Agents,  and  Tax  Auditors 
(reviewers)  (grade  GS-8  and  higher)  in 
the  Examination  Ehvisions  and  the 


Office  of  Compliance,  Assistant 
Commissioner  (International); 

i.  Revenue  Agents  (grade  GS-11  and 
higher)  in  streamlined  districts 
Examination  Sections  and/or  groups: 

j.  Chiefs  of  Correspondence  and 
Processing  Sections; 

k.  Examination  Tax  Examiners/ 
Revenue  Agents  (grade  GS-6  and 
higher)  in  Service  Center  Compliance 
Divisions; 

1.  Revenue  Officer  Examiners  (Grade 
GS-11  and  hi^er)  In  district  Collection 
functions: 

m.  Technical  Quabty  Reviewers 
(Grade  GS-12  and  higher]  and  Tax 
Examiners  (Grade  GS-6  and  higher]  in 
Collection  Technical  Review; 

n.  Tax  Examiners  (Grade  GS-6  and 
higher)  in  district  Collection  Support 
function: 

0.  Tax  Examiners  (grade  GS-^  and 
higher)  in  Service  Center  Processing  and 
Tax  Accounts  Divisions: 


p.  Tax  Examiners  (Reviewers)  (Grade 
GS-6  and  higher),  Quality  Assurance 
and  Management  Support  Division. 
Service  Centers:  and 

q.  Tax  Examiners  (grade  GS-6  and 
higher)  in  Service  Center  CoUection 
Branch. 

2.  This  authority  may  not  be 
redelegated. 

3.  To  the  extent  that  the  authonty 
previously  exercised  consistent  with  this 
order  may  require  ratificabon.  it  is 
hereby  approved  and  ratified. 

4.  Delegabon  Order  No.  77  (Rev  23). 
efTecbve  Jime  16, 1988,  is  superseded 

Date:  February  24.  IQW. 
Approved: 
Charles  H.  Brenuaa 

Deputy  Commissioner  (Operotionsj 
(FR  Doc.  88-5886  Filed  3-13-8ft  8:46  am) 
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Sunshine  Act  Meetings 


^ 


t 


Th«    ••ctKXi    oi    If>B    f-tDfRAL     RtGISTtH 
contains    nottc«a    o*    maetings    puMal>«cl 
under   rh»    •Govwrwuirt   tn   tfi«   SunsMn« 
Ad"    (Pv*     L     M409)    5    use     5Wb<«K3) 


nOCmUL  COMMUMCATKMM 

M«n.h  9   ItMW 

^Y.Y."  Ta  Hold  Open  ('ummissuyn 
MftHin^.  Thundav  Marvh  /ft  /.<*W 

rhe  Federnl  (x)mmunic«tion» 
(lommission  will  hold  an  Open  Me^linx 
(in  the  iubiecti  listed  b«low  on 
Thunulay,  March  la  1908,  which  la 
«( heduied  to  co(nin««nc0  at  9:30  a.m..  in 
Rwim  aSft.  at  1919  M  Street.  NW  . 
Washington.  IX; 

.\i(fn<i(i.  !ttfrn  \o..  aini  Suhtt-tt 

(^immoc  (Jirner-  1  ^  Title  In  the  Matttr  nf 
J\)licy  «nd  RuIbs  conr«ming  Ralpt  for 
IVtminanI  Cjimprt.  CC  l>K:ipt  No  87-J13 
Summary  The  (k>mmi»«iun  will  (x>n<Kl«r 
•  n  Item  •ddntsalnd  pn)p<>»«d  rmxiifu  ation 
to  rules  and  policies  rrjiapriirm  the 
rr(|ulation  of  rates  for  liominanl  f-amnr» 
interstate  tv««ic   s^rvu.e  offfnnfjs  Ifini  e 
caps) 

Mass  Meitia 1      Title   Rpview  of  Se<tuiii 

73  A64l((;|  of  the  (Uimmiaaion  •  Rulri 
Summary  Th«  IxMnmiaaian  will  a>nsid<w 
wlte(h«r  to  modify  or  nlimmale  the  netwf>rk 
term  0/  affiliation  rule 

Masa  Me<lia  ~~2~  Title   In  re   Transfer  of 
Ckmlrol  of  |j(:ens«d  Non  Stock  Kniities 
Summary  The  (x>mmitsk>n  will  consider 
propoaed  f|tiidelines  for  determininjj  when 
a  transfer  of  (xintnil  of  C4ir1ain  types  of 
llc«nse<l  non  stoci  enlittea  is  deemeti  to 
iMjur   and  on  proposed  rlanfujtlions  of  the 
pr()<-*«lures  to  be  followed  in  sefkinx 
t  ommission  lonseni  to  sin  h  trunifrr 
Issued    Murrh  U,  lt«H 

Kmieral  (  ^>nimunu  utioii*  (  <imiTu»N..Mi 

[Vnaa  K   Saaniy 

.S<>,  rrtlttrv 

\>H  t)<K    m  SMHl  Klled  ,(•   IIV  «W    [Z  \2  pm; 

aau.a«a  ooos  sri>-ai-« 


MUCUAN  mOULATOAY  COMMIIIOSH 

OAnt  Weeks  of  Mun  h  1  J.  21J.  2^   and 
Apnl  3,  IJWH 

W-ACt  (^ommisRion«rs   ('onfcrtrnce 

RiKim.  11555  Rixkvtlle  hke  RinkvilU- 

Maryland 

•TATU*  Open  and  (Mused 

MATTUS  TO  M  COSSSKMnCD: 

Waak  o/  MarrJi  1] 

M.wdnY   Man  h  LI 

2flr)  pm 

Classified  Security  Bnefinii  (CJoaeii^— f.K    1| 


l()-()0  «  m. 
Hnefinj  on  Acceptance  by  DOF  of  Greater 
Than  Class  C  Wsste  fPubtIc  Meetinu) 
^  in  P  m 

[VviiralrMry  Bnafinn  on  the  Status  of 
NUREG- 1  ISO  fl>«blic  MMtia«) 

rhumday   .Kffth  10 

3  .«)  p  m 

AffirmMtion/Diwussior  «nd  Vote  (Public 

Meefirm)  [if  needed) 

VVasik  at  March  2»— Taatativa 

t  ;«)  p  m 
Affirmation/Disoission  and  Vota  (Public 
MtmKint)  (^  needed] 

W'adk  ot  March  27— Taotativa 

Tije$ikiy   Manh  2S 

2t)0pm 

[)isrussion/P<)ssible  Vote  on  Full  Power 
Operatinfi  License  for  South  Tena*.  Uait 
2  (Public  Meeting) 

Wnirn^ndnv  Man  h  Z9 
lO-nOs  m 
Bnt'finjI  on  StafT  Prxiposai  on  Ointinuity  of 
(iovemment  Program  (f:losed — Kx    1| 
:  «)  p  m 
Bnefinn  on  Status  of  West  Valley  Project 
(Public  Meetuif)) 

Thumhy  March  30 
KMBam 
Discussion  of  Mana|(ement  Organization 
and  Internal  Personnel  Matters  ((^oaed — 
Kx   2  a  S| 
mo  p  m 

Disrusaiim/PiisaiNe  Vole  on  Kuli  Power 
Operating  Ijcense  for  Voglle   I'm!  2 
(IHjI.Iic  Meeting  I 

I  K)  p  m 

Afflrmdliim    I)i«<  u»«ion  *nd  Voir  (Puhlu 
Mrelmgl 

Weak  at  AprU  J— TanUtiva 

211)  p  m 

Hnefiiig  on  Orlification  of  R.idMgrrtpheri 
(f>it>lic  Meetingl 

r'!<yni<y<.'v    Apnl  6 
liMI)  a  m 

Hnerirtg  on  Status  of  Activities  with  the 

Center  for  .Nuclear  Waste  Regulatory 

Analysu  (Public  Meeting) 

I I  «)  a  m 

Affirmation  'Discussion  and  Vote  (Public 
Meeting)  (if  needed] 

AOOmONAt.  lMroilMATX>M:  Bnefins  on 
Status  of  Cenenc  Issue*  (Public 
Meeting)  scheduled  for  March  6, 
postponed  By  a  vote  of  4-0 
(Commissioner  Roberts  not  present)  on 
March  6.  1989,  the  Commission 


Fedaral   Ragtatar 
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determined  pursuant  to  5  U  S.C.  552b(e) 
and  S  9  107(a)  of  the  ComnuMion's  rules 
that  Conunission  business  required  that 
"AfTinnation  of  Reconsideration  of 
Decommissioning  Funding  Order  CIJ- 
88-10  and  Commission  Ruling  on 
Intervenors'  Motion  for  Directed 
Certification  of  Scheduling  Issues  ' 
(Public  Meeting)  scheduled  for  March  6. 
1989.  be  held  on  less  than  one  week  s 
notice  to  the  public. 

Nota:  Affirmation  sessions  are  initially 
schadulad  and  annowiced  to  the  public  an  s 
tima  raaerva  basis.  Sapplenienlar>  notice  is 
provided  id  accardance  with  the  Sunshine 
Act  as  specific  tlems  are  identified  and  added 
to  the  meeting  a^nda.  If  there  is  no  specific 
sub)ect  listed  for  affirmation,  this  means  that 
no  Item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  thi«  d«te 

TO  VERIFY  THE  STATUS  OF 
MEETINGS  CAU-  (RECORDING)— (301) 
492-0292. 

COMTACT  PCnSOM  PON  MOM 

iN»«0«Aimos«:  William  Mill  (301)  492- 

1(361 

WUbam  M.  Hill.  |r.. 

Office  of  the  Secretary 
Mar?:h  la  1989 

[VR  Doc  89-5992  Filed  3-10-8ft  2:46  pmj 


MCUWTWS  AMD  CXCMAMOC  COMMISSION 

'XocMAL  Rtotrmt"  crrAnoN  op 

PfWVIOUS  AMNOUMCCMOm  (S4  FR  9954 
MartJi  8.  1989) 

fTATVS:  Open  meeting. 

PlACC  450  Fifth  Street.  NW  , 
Washington,  DC 

OATl  f1WVK>U8Ly  ANMOUNCED:  Friday 
March  3.  1989 

CHAMOCS  IN  THI  MUnMO:  Additional 
Item 

T\\e  following  item  will  be  considered 
at  an  open  meeting  for  Tuesday,  March 
14,  1989,  at  lOKWa  m 

(Jonsiderstion  of  whether  to  issue  s  release 
announcing  the  sdoption  of  final  rules  with 
regard  to  Regulation  D.  the  limited  offering 
enemptive  provisioru  from  the  registration 
requirements  of  the  Securities  Act  of  1933  An 
amendment  would  add  to  the  lists  of 
accredited  investors  certain  governmental 
employee  benefit  plans  with  total  assets  in 
excess  of  SS  millioa.  Other  changes  address 
the  issue  of  substantial  and  good  faith 
compUanca  with  tha  terms,  conditions  and 
requirements  of  the  regulation.  For  further 
information,  please  contact  Richard  Wulff  or 
William  Toomey  at  (202)  272-2644 


Commissioner  Cox,  as  duty  officer, 
deteimined  that  Commission  business 
required  the  above  change. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Pat 
Daugherty  at  (202)  272-2200. 
lonathan  G.  Katz, 
Secretary. 
March  9. 1989. 

[FR  Doc  89-6982  Filed  3-10-89-.  12:32  pmJ 
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TN*   iocoon   ot   \rm   FEDERAL    REGISTER 
contains   adNcxiai   corrections   o*   pravKXiaty 
puMsf^MJ    PrMKJsntMl.    Rii«.    Proposed 
Ru*s.    and   Nobc*   ckxxrrwrtts   and   volumes 
ot   ths   Cods   c4   FsdsraJ    R«gUatK>ns 
rhsss   cxxTsctions   srs   prspsrsd   by    ttis 
Oftic*   o<    (t>«    FsdsraJ    Rsgntsr     AQsncy 
pfspsred   corrsctions   am   issued   as   signed 
cJocuneots   and    appear    n    the   appropnam 
document   categones   9t9tm^^o(9   m   me 


DCPARTMEMT  OF  COMMERCE 

National  Institute  of  Standards  and 
Tachnotogy 

IDocfcst  Pi«o.  »0127-«027| 

AnrKMjn<Hng  Raquaat  for  App4k:atk>n« 
Bata  Tast  Sttaa  for  NIST  POSIX 
Conformanca  Taat  Sulfa  (NIST-PCTS) 

Cofyn  til  i,'i 

lii  notice  diM;umt'nl  HH  412"   tx-xuniiiiK 
on  page  7)i20.  in  the  issue  of  rhursddv 
FehruHry  23.  TW*),  mrtke  the  followriK 
correction 

In  the  iecotid  column,  under    DATI". 
in  the  third  line,  the  drtte  should  rend 
■■Mttrt:h  r".  !<»«■■ 

ssxaM  coos  isss-si-o 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Ragutetory 
Coramteaton 

1  Docket  No.  TAM-1-M-OOOi 

Florida  Qaa  Tranamlaaion  Co^ 
Propoaad  Changaa  In  FERC  Oas  Tartft 

CorrtK  tion 

In  notice  dcxrument  89-N482,  appearing 
on  page  10045  in  the  issue  of  Thursday 
March  9.  1989,  make  the  foUowins 
correction 

The  docket  number,  which  appears  at 
the  head  of  the  d«x:ument  beginning  in 


the  second  column,  should  read  as  set 
forth  above 


sajjHQ  coos  isas-«i-o 


ENVIROWMENTAL  PROTECTION 
AGENCY 

40CFR  Part  147 

IFRL  3311-11 

Ur»dargrour>d  In^action  Control 
Programa  on  Indian  Landa 

<,'(ir'>'i  .',■.  in 

In  rult»  do<  ■,rinnl  8H  .''4KM.  bfuinning 
on  ('Hge  iMUvi   in  the  i.n.siie  of  lui'sday. 
{)(  tober  IS.  1988.  make  Lhe  fullowing 
I  orrtM  tion: 

On  page  430fl<l.  in  the  geccnnJ  column. 
m  i  147  l(V51(bl,  in  the  fourth  and  fifth 
line*  the  date  should  rt"iui  "June  2S. 
l'»H4 

■HXMa  cooa  itos-ot-o 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  352 


I  Dockat  No.  352  INT  1 


CooMnarctei 
Emargancy 

(u>m\:tion 


Powar  Plants; 
Planning 


1   On  the  cover  page  for  rule 
document  89-4635.  beginning  on  page 
8512  in  the  issue  of  Tuesday,  February 
28.  1969,  in  the  second  line  of  the  subject 
heading,  "Final"  should  have  read 
"Interim" 

2.  In  rule  document  89-4835,  on  page 
8513,  in  the  third  column,  in  the  fourth 
complete  paragraph,  in  the  eighth  line, 
"nilei  '  should  read  "rule" 

BHXSM  COOS    HM  *\-0 


Vol    M.  No.  4a 
Tuesday.  March  14,  1900 


DEPAfmKNT  OF  LABOR 

Otflcaof  ttta  Asatetant  Sacratary  for 
Vataran's  Employmant  and  Training 

So«cltatk>n  for  Grant  Application;  Job 
Training  Partnarahip  Act,  THla  rv.  Part 
C,  Pn>grafTi  Yaar  1M9 

In  notice  document  8&-5024  appearing 
Oil  page  9095  in  the  issue  of  Friday. 
March  3.  1989.  make  the  following 
correction 

In  the  first  column,  under  OATt,  in 
th.>  second  line,  "not"  shoul  ■  r>  hi! 
"now". 

■•jjMa  coos  iMs-ot-o 


DEPARTMENT  OF  THE  TREASURY 
Intamai  Ravanua  Sarvica 
26  CFR  Part  1 

ITD.  t223] 

Incoma  Taxes;  BrarKti  Tax;  Corractlon 

Correction 

In  rule  dix;ument  89-21831  appearing 
on  page  37294  in  the  issue  of  Monday. 
September  28.  1988.  make  the  following 
corrections: 

f  1ja4-5T    ICcrractad) 

1  In  the  second  column,  the  section 
heading  that  reads  "J  1.844-5T 
(Corrected)"  should  read  as  set  forth 
above. 

2.  In  the  same  column,  in  Par.  S.  in  the 
first  line,  "I  1.844-5Tlb)(2)(i)(Br  should 
read  "|  1.884- 5T(b)(2)(i)(B)". 

3.  In  the  same  column,  in  Par.  4.  in  the 
first  line.  "§  1.844-5T(b)(2)(i){D)"  should 
read  "8  1.884-5TTb)(2)(i){D)". 

njjMB  coos  tsas4M> 


Tuesday 
March  14,  1989 


UMI 


Part  II 

United  States  Information 
Agency 

Department  of  the  Treasury 

Customs  Service 

Findings  and  Determinations  by  the 
Deputy  Director  Under  the  Convention 
on  Cultural  Property  Implementation  Act; 
Notice 

Import  Restrictions  on  Cultural  Textile 
Artifacts  From  Bolivia;  Notice 
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UNrTEO  STATES  INFORMATION 
AQ£NCY 

Fkxjjinga  and  Determinations  by  ttM 
Deputy  Director  Under  the  ConventkKi 
on  Cultural  Property  Implementation 
Act  (Pub.  L  97-446.  as  amended) 

fhirsiiant  to  the  uulhonty  vested  in  me 
under  Hkp<  utivj-  Order  1.1555.  and  I'SIA 
I)f  legHtion  Order  No  86-3  of  March  la 
1»H«|51  VU  lOl.r). 

Findings 

I  hereby  find 

(1)  That  (iovemment  of  Biolivia  made 
a  request  to  the  United  States 
Ciovemmenl  of  the  type  and  m  the  form 
required  by  section  J<tl(a)  of  the  Ai  t,  19 
i;  S  C   2«)2(a|.  on  May  8.  m88,  seeking 
emergency  U  S  import  restrictions  and 
has  siipphed  information  which  supp<jr1s 
a  determination  that  an  emergency 
condition  exists  with  respect  to  certain 
I'lhnoloxical  material  fmm  the 
community  of  (;on)ma,  which  material 
was  identified  as  compn»inj{  a  part  of 
Rolivia  s  cultural  patnm(my  in  danger  of 
Ix'inx  dispernecl  and  fraHmented  in  crisis 
proportions. 

|2)  lliat,  pursuant  to  section  34)3(0111. 
19  V  S  C   2«12(nil|.  notification  of  this 
request  was  puhlisheii  in  the  Federal 
Re^ster  on  May  20,  19H8  (,SJ  VTi  11S44). 

()]  That,  pumuant  to  section  .m»(n(2), 
19  U  S  C  2«02ini2|,  this  request  was 
submitted  to  the  ("ultural  lYoperty 
Advisory  ( Jmimittee  on  May  19   IHHfl  for 
investigation,  review  and 
re<()mmendalinn. 

(41  That  on  Au«iist  4.  19«fl,  the 
(Committee  transmitted  to  me  its  Keport 
within  the  statutory  ninety  (m)|  day 
peruw)  pres<:ribed  in  se(  tion  .WH((  |(2).  19 
use:   2«U(i  )(2), 

C))  rhat  the  Committee,  in  ai  inrdame 
with  the  requirements  of  section  3(W(fl 
19  use   2806(0   has  thort)uKhly 
considereil  the  request  of  Holivia  and 
has  inveslinated  the  situation  described 
In  It. 

\f\]  I'hal  the  ("ommitti-e  recoinmemls 
that  emergency  import  restrictions  be 
imp<i«ed  on  certain  ethnologu  al 
material  from  the  community  of  Coroma, 

1^)  That  the  ethnoloyu  al  material 
whi(  h  IS  the  subiect  of  the  request 
consists  of  .intique  ceremonial  textiles 
frimi  the  community  of  f.<.iroma.  situated 
high  in  the  southern  Altiplano  regnm  of 
the  Andes,  in  Qtii|arro  I'rovinre, 
Department  of  Potosi.  which  for 
centuries  have  been  kept  in  bundles 
called  q  epis  that  the  ayllus  of  Coroma 
have  passed  from  generation  to 
Runeration  as  the  collective  inhentanca 
fnjm  ancestors  who  lived  near  sacred 
area  a. 


(8)  That  the  antique  ceremonial 
textiles  of  Coroma  are  a  pari  of  the 
remains  of  a  particular  culture,  the 
record  of  which  is  In  jeopardy  from 
dispersal  and  fragmentation  which  is.  or 
threatens  to  be.  of  crisis  proportions; 

(9)  That  the  imposition  of  emergency 
import  restnctions  on  a  temf>orary  basis 
would,  in  whole  or  in  part,  reduce  the 
incentive  for  dispersal  and 
fragmentation  of  this  ethnological 
material  from  the  community  of  Coroma. 

Datsrmiiutioos 

Now,  therefore,  in  accordance  with 
the  aforementioned  authonty  vested  in 
me.  I  hereby  determine: 

(1)  That,  pursuant  to  section  304(b)  of 
the  Act,  19  use.  2fl03(b),  an  emergency 
condition  exists  with  regard  to  the 
antique  ceremonial  textiles  from  the 
community  of  Coroma. 

(2)  That  the  import  restrictions  set 
forth  in  section  307,  19  U.S.C.  2806.  be 
applied  to  the  antique  ceremonial 
textiles  of  the  community  of  Coroma. 
and 

(3)  That  In  accordance  with  the 
provisions  of  section  304(c)(3).  19  U.S.C. 
28(n((  1(3).  the  duration  of  such 
restrictions  shall  extend  until  May  8. 
1993.  five  years  from  the  date  on  which 
the  tiovemmeni  of  Bolivia  s  request  was 
made  to  the  United  States. 

Ualed   junuary  19.  198B 
Mwlii  L  Stoo*. 

Deputy  UiriKUir 

[FR  [Vh:  8B-i<n  Filed  y-li~a».  8,45  ■mj 
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Customs  Servtce 

(TO.  ss-a/i 

Import  Restrictions  on  Cutturai  Tsrtfle 
Aflttacts  From  BoMvta 

aqemcy:  U  S.  Customs  Service. 
Uepartment  of  the  Treasury 
ACDOSC  Notice  of  import  restrictions. 


summary:  This  document  advises  the 
public  that,  in  accordance  with  a  request 
from  the  Covemment  of  EJolivia, 
restnctions  are  being  placed  on  the 
importation  of  certain  culturally  and 
historically  significant  textile  artifacts 
from  Bolivia  This  action,  which  is  being 
taken  pursuant  to  the  Convention  on 
C]ultural  Pniperty  Implementation  Act 
and  in  accordance  with  the  United 
Nations  Kducational.  Scientific  and 
Cultural  Organization  (UNFSCO) 
Convention  on  the  Means  of  Prohibiting 
and  Preventing  the  Illicit  Import.  Export 
and  Transfer  of  Ownership  of  Cultural 
Property,  and  in  ctxjperation  with  the 
U.S.  Information  Agency,  will  assist 


Bolivia  In  protecting  its  cultural 
property 

EmCTTVI  OATC  March  14.  1989. 

worn  ntummm  mromMATtom  contact 

Legal  Aspects:  Samuel  Orandle. 
Commercial  Rulings  Division  (202-566- 
5765) 

Operational  Aspects:  Phyllis  Henry, 
Trade  Operations  (202-566-7877).  Both 
are  at  US.  Customs  Service.  1301 
Constitution  Avenue.  NW.,  Washington. 
DC  20229. 

SUm.CMCNTAflY  INFOm«ATK>«C: 

Background 

The  value  of  cultural  property, 
whether  archaeological  or  ethnological 
in  nature,  is  immeasurable.  Such  items 
often  constitute  the  very  essence  of  a 
society  and  convey  important 
information  concerning  a  people  s  origin, 
history,  and  traditional  setting  The 
importance  and  popularity  of  such  items 
regrettably  makes  them  targets  of  theft, 
encourages  clandestine  looting  of 
archaeological  sites,  and  accompanying 
illegal  exporting  and  importing. 

There  has  been  growing  concern  in 
the  US.  regarding  the  need  for 
protecting  endangered  cultural  property. 
The  appearance  in  the  U.S.  of  stolen  or 
illegally  exported  artifacts  from  other 
countnes  where  there  has  been  recent 
pillaging  has,  on  occasion,  strained  our 
foreign  and  cultural  relations.  This 
situation,  combined  with  the  concerns  of 
the  museum,  archaeological,  and 
scholarly  communities,  was  recognized 
by  the  President  and  Congress.  It 
became  apparent  that  it  was  in  the 
national  interest  for  the  US.  to  join  with 
other  countries  to  control  illegal 
trafficking  of  such  articles  in 
international  commerce 

The  U  S.  joined  international  efforts 
and  actively  participated  in 
delit>er8tions  resulting  in  the  1970 
UNESCO  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import.  Export  and  Transfer  of 
Ownership  of  Cultural  Property  (823 
U.NT.S.  231  (1972).  US.  acceptance  of 
the  1970  UNESCO  Convention  was 
codified  into  US.  law  as  the 
"Convention  on  Cultural  Property 
Implementation  Act"  (Pub  L  97-448,  19 
use.  2801  et  seq  )  The  spirit  of  the 
Convention  was  enacted  into  law  to 
promote  U.S.  leadership  in  achieving 
greater  international  cooperation 
towards  preserving  cultural  treasures 
that  are  of  importance  not  only  to  the 
nations  whence  they  onginate.  but  also 
to  greater  international  understanding  of 
mankind's  common  heritage.  In  1983.  the 
U.S.  became  the  first  major  art  Importing 


country  to  implement  the  1970 
Convention. 

It  was  with  these  goals  in  mind  that 
Customs  issued  interim  regulations  to 
carry  out  the  policies  of  the  act  The 
interim  regulwtions,  which  were  set  forth 
in  51 12.104-12.104;  Customs 
Regulations  (19  CFR  12.104).  were 
published  in  the  Federal  Register  as  T.D. 
85-107  on  June  25. 1985  (50  FR  28193). 
and  took  effect  immediately.  After 
consideration  of  comments  received  on 
the  interim  regulations,  final  regulations 
were  issued  as  T.D.  88-52,  published  in 
the  Federal  Register  on  February  27, 
1986  (51  FR  6905),  and  took  effect  on 
March  31, 1986. 

Bolivia 

Under  section  303(a)(3)  of  the  Cultxu-al 
Property  Implementation  Act  (19  U.S.C. 
2802(a)(3]).  the  Government  of  Bolivia,  a 
State  Party  to  the  1970  UNESCO 
Convention,  requested  the  U.S. 
Government  to  impose  emergency 
import  restrictions  on  certain 
endangered  cultiu'al  material  to  assist 
Bolivia  in  protecting  its  cultural 
patrimony.  Notice  of  receipt  of  the 
request  was  pubUshed  by  the  U.S. 
Information  Agency  (USIA)  in  the 
Federal  Register  on  May  20. 1988  (52  FR 
11544). 

On  May  19, 1988.  the  request  was 
referred  to  the  Cultural  Property 
Advisory  Committee,  which  conducted  a 
review  and  investigation,  and  submitted 
its  report  in  accordance  with  the 
provisions  of  19  U.S.C.  2805(f)  to  the 
Deputy  Director,  USIA,  on  August  4, 
1988.  The  Committee  found  the  situation 
in  Bolivia  to  be  an  emergency  and 
recommended  that  emergency  import 
restrictions  be  imposed  on  certain 
ethnological  material  from  the 
community  of  Coroma.  The  Deputy 
Director,  pursuant  to  the  authority 
vested  in  him  under  Executive  Order 
12555  and  USIA  Delegation  Order  86-3, 
considered  the  Committee's 


recommendations  and  made  his 
determination  that  emergency  import 
restrictions  be  applied.  (See  this  issue  of 
the  Federal  Register.) 

The  Commissioner  of  Customs,  in 
consultation  with  the  De[>uty  Director  of 
the  USIA.  has  drawn  up  a  list  of  covered 
ethnological  material  from  the 
community  of  Coroma  in  Bolivia.  The 
materials  on  the  list  are  subject  to  the 
1970  UNESCO  Convention  and 
S  12.104a,  Customs  Regulations.  As 
provided  in  19  U.S.C.  2601  et  seq.,  and 
S  12.104a,  Customs  Regulations,  hsted 
material  from  this  area  may  not  be 
imported  into  the  U,S.  tuiless 
accompanied  by  documentation 
certifying  that  the  material  left  Bolivia 
legally  and  not  in  violation  of  the  laws 
of  Bohvia, 

In  the  event  an  importer  cannot 
produce  the  certificate,  documentation, 
or  evidence  required  in  §  12.104c 
Customs  Regulations,  at  the  time  of 
making  entry,  S  12.104d  provides  that 
the  district  director  shall  take  custody  of 
the  material  until  the  certificate, 
documentation,  or  evidence  is 
presented.  Section  12.104e  provides  that 
if  the  importer  states  in  writing  that  he 
will  not  attempt  to  secure  the  required 
certificate,  documentation,  or  evidence, 
or  the  importer  does  not  present  the 
required  certificate,  documentation,  or 
evidence  to  Customs  within  the  time 
provided,  the  material  shall  be  seized 
and  summarily  forfeited  to  the  U.S.  in 
accordance  with  the  provisions  of  Part 
162,  Customs  Regulations  (19  CFR  Part 
162). 

Antique  Ceremonial  Textiles  From 
Coroma,  Bolivia 

U.S.  import  restrictions  are  applied  to 
the  antique  ceremonial  textiles  from  the 
community  of  Coroma,  Bolivia.  These 
are  woven  garments,  dating  from  before 
1500  to  approximately  1850  A.D.,  owned 
communally  by  the  Native  people  of  this 
small  Andean  community.  For  centuries, 


they  have  played  an  integral  role  in  the 
hves  of  the  people  of  Coroma  who  wear 
them  in  special  ceremonies.  W^en  not 
worn,  they  are  honored  and  stored  m 
bundles. 

Textiles  from  this  community  may  be 
identified  by  their  appearance  and 
texture.  They  are  plain,  not  ornate,  with 
varying  widths  of  vertical  stnpes  or 
bands.  A  few  textiles  display  a 
checkerboard  pattern.  In  color,  the 
textiles  are  usually  red,  blue,  or  purple, 
or  a  shade  of  yellow,  tan  or  brown. 
Unlike  the  more  modem  textiles  from 
this  Andean  region,  Coroma  s 
ceremonial  garments  are  made  from 
high  quahty  yam  from  the  wool  of 
vicuna,  or  llama,  and  feels  very  soft  to 
the  touch,  similar  to  silk. 

Coroma's  ceremomal  garments  consist 
of: 

1.  Tunic/Poncho:  (asku  or  urku  for 
women;  unku  or  ccahua  for  men; 
poncho)  A  tunic  is  a  woven  garment 
consisting  of  either  one  or  two  pieces  of 
woven  cloth  with  sides  stitched 
together  a  poncho  is  a  woven  garment 
resembling  a  tunic  but  without  the  sides 
stitched  together.  (Approximate  size 
women's  tunic  is  1.2  m.  by  90  cm..  Men  s 
tunic  is  82  cm.  by  78  cm.) 

2.  Cape/Shawl:  (llaqota  or  mania: 
Uixilla  or  awayo;  isqayo)  Woven 
garment  wom  either  on  the  back,  like  a 
cape,  wom  over  the  back  and  arms  like 
a  shawl.  (Approximate  size:  80  cm  hy  79 
cm.) 

3.  Small  Ceremonial  Cloth:  (tan  or 
inkuna)  Woven  square  cloth  small  in 
size  used  as  a  woman's  head  covering 
for  ceremonial  purposes. 

4.  Hat/ Headdress  (sombrero,  pillul  A 
sombrero  is  a  hat  made  from  vicuTid 
hide;  a  pillu  is  a  wool  headdress  made  m 
the  shape  of  a  crown  with  fnnge 

Dated:  March  7.  1989 
Wiiliani  von  Raab, 
Commissioner  of  Customs 
[FR  Doc  89-5872  Filed  S-13-89;  8:45  am| 
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Thi8   sectjon   of  9y   FEOBRAL  REOKTER 
contains  regulatory  documents  having 
general  appticabJIity  and  legs!  effect  moel 
of  which  are  keyed  to  and  codtfied  in 
the  Code  of  Federal  RegulatxMia,  whick  is 
put>lished  under  SO  titles  pursuant  to  44 
US.C     1510. 

Tr>e  Code  o(  Federal  RegUMions  is  eokJ 
by  the  ':l^^^l■<Bil>luilt  ct  Oocunants. 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  fn«iiranc«  Corporation 
7  CFR  Part  401 


(Deckel  Mo. 


UMI 


Whaat  Crop  kiswanco  Endoraawent 

agency:  Federal  Crop  Insurance 
Corporation,  USDA 

ACnOM:  Nolioe  clarifying  sales  period 
for  wheat  in  certain  South  DakoU 
counties. 

summary:  The  Federal  Crop  Insurance 
Corporation  fFCIC)  herewith  publishes 
this  notice  for  the  purpose  of  clarifying 
for  all  interested  parties  the  period  for 
accepting  application  for  crop  insurance 
on  wheat  in  certain  counties  in  South 
Dakota.  The  intent  of  this  notice  is  to 
provide  clear  guidelines  for  insurutg 
winter  wheat,  and  winter  wheat  with  a 
coverage  option  and  k)  identify  the 
counties  affected. 

FOR  FURTHER  INFORMA'HON  CONTiACT: 

Peter  F.  Cole.  Secretafy,  F«deral  Crop 
Insurance  Corporation,  Room  4090, 
Soetti  Beikiiiie,  U.S.  Depa^tnent  of 
Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3S25. 
SUPPLEMENTARY  INFORMATIOM:  7%e 
Wheat  Crop  Insurance  Endorsement  (7 
CFR  401.101.  and  the  Winter  Wheat 
Coverage  Option  (7  CFR  401.102)  are 
available  for  the  1989  crop  year  in 
certain  counties  in  the  western  part  of 
South  Dakota. 

The  sales  closing  date  for  accepting 
applications  in  those  oonnties  for  the 
wheat  endorsement  witk  the  winter 
wheat  coverage  option  attached  was 
September  30, 1988. 

An  apparent  confusion  exists  as  to 
whether  tike  wheat  crop  insoranoe 
endorsement  standing  alooe,  is  st^ 
available  in  such  counties  after 


September  36, 1988.  This  matter  is 
currently  ander  review  for  the  1990  crop 
year  poRcy  provieions. 

For  pwposes  of  clarfficetion,  wheat 
crop  insurance  under  the  provisions  of 
the  Wheat  Crop  insarance  Endorsement 
(7  CFR  401.101),  but  without  the  winter 
wheat  coverage  option,  is  available  rmti] 
April  15. 1988,  provided  an  adequate 
stand  exists  for  faB-seeded  wheat  on 
that  date.  The  sales  closing  date  for 
spnng-seeded  wheat  n  April  15, 1999. 
This  darificatjon  pertains  only  to  tiie 
following  Sonth  Dakota  Counties-. 
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BtLUeS  OOaC  S4104S-M 

[DMlietNo.«»-<ttSR] 

Food  Salaty  and  Inspection  Service 

9  CFR  Parts  3Z7  and  381 

Impovled  Canadian  Product  Provision 
for  "Streamlined"  Inspecflon 
Procedures;  Exemption  From  Official 
Mark  of  Inflection,  Reopening  of 
Comment  Period 

AQENCV:  Food  Safety  and  inspectioa 
Service,  USDA. 

ACTION:  Interiin  role;  reopening  of 
comment  period. 

SUMMARY:  On  January  5, 1989,  the  Food 
Safaty  and  inspection  Service  (FSIS) 
published  an  iolenm  rule  that  amended 
the  Federal  meat  and  poultiy  products 
inspection  regulations  by  providiqg 
"slreanlkied"  inspecb<Ki  prooedures  for 
the  reinspection  of  Canadian  meat  and 
poultry  r-'oductfl  and  by  extxap^ing  all 
meat  and  poultiy  products  imported 
from  Canada  from  the  requirement  that 
such  product  or  containers  of  product  be 
marked  with  the  official  marie  of 
inspection.  These  actions  were  a  result 
of  the  United  Slates-Canada  Free-Trade 
Agreement  and  the  United  States- 
Canada  Free-Trade  A^renient 


Implementation  Act  of  1988.  Pub  L  U)0~ 
449.  Tke  comment  period  on  this  inle.nm 
rule  closed  on  Februar>'  a  1989  FSIS  has 
received  requests  to  reopen  the 
comment  period  so  that  additional 
comments  and  information  could  be 
provided.  FSIS  is  granting  these  requests 
and  is  reopening  the  comment  period  for 
an  additional  30  days. 

DATE:  Comments  must  be  reci?ived  on  or 
before;  April  14,  1989. 
ADDRESS:  Comments  may  be  mailed  to 
the  Policy  Office,  ATTNiLinda  Carej . 
FSIS  Hearing  Clerk,  Roqih  3171.  South 
Agriculture  Building,  Food  Safety  a.-wi 
InspectJofl  Service,  U.S.  Department  of 
AgrkaritKe,  Washmgtan.  DC  30250  ,An> 
person  desiring  an  opportumry  for  oral 
presentation  of  views  as  provided  uiKJer 
the  Poultry  Prodacts  tespectioB  Act 
must  make  sock  a  request  to  Patnoa 
Stoifa  at  [202.]  447-9473  so  that 
arrangeneixls  may  be  made  for  sud) 
views  to  ire  preseoted  A  record  wiU  be 
made  of  all  views  orally  presented.  AiJ 
comments  subonitted  is  response  to  tins 
actiooi  will  be  oiade  availsbk  for  pobbc 
inspectiaD  in  flie  Pobcy  Office  ijetween 
9  a.m.  and  4  pjn„  Monday  throagh 
Friday. 

FOR  FURTHER  MfORMATION  COirrftCr 

Patricia  Stotfa,  Depoty  AdrntnistratnT. 
International  Pro^Tinw,  Food  Safen  and 
Inspection  Service,  U.S.  Depertmenl  of 
Agriculture,  Washington,  DC  202S0, 
(202)  447-3473. 

SUPPLEMENTARY  n«FORMATK>N:  On 
January  5, 1989,  FSIS  pnbhshed  an 
interim  rule  that  amended  the  Federal 
meat  and  poultry  products  inspection 
regulations  by  providing  "streamlmed" 
inspection  procedures  for  the 
reinspection  of  Canadian  meat  and 
poultry  products  and  by  exempting  all 
meat  and  poshry  products  imported 
from  Canada  from  the  requireawnt  that 
such  product  or  containers  of  product  be 
marked  with  the  officiai  mark  of 
inspection.  These  actions  were  a  resnH 
of  the  United  States-Canada  Free-Trade 
Agre«nent  and  the  United  Stetes- 
Canada  Free-Trade  Agreement 
Implementabon  Act  of  198a  Pub.  L  100- 
499,  which  President  Reagan  signed  on 
January  2, 198a  The  comment  period  on 
this  interim  rule  closed  on  Febrnar>  a 
1989.  FSIS  has  received  requests  to 
reopen  the  comment  period  so  that 
addrtioaai  comoKnts  and  iftformaban 
couW  be  provided.  FSiS  is  granting  these 
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reque«l»  and  !•  reof)eninH  the  ( umm»<nt 
fx^rlod  fur  an  additional  Jtl  days 

Done  Hi  Wii»hii\<{lon.  DC  on  M«rch  13. 
1980 
LMtar  M.  Crawford. 

A<iniitv.icniu>r  F(t>dSaf»ty and lnsp«ction 

\ym  t>>c  8»-flltH  Kiled  3-14-aB;  S.44  «mj 
BKUMO  cooa  »4<*-oi*-« 


FCOCRAL  ELECTION  COMMISSION 
11  CFBP«1  114 


|l«o<lc«  1 


Trad*  Aaaodatton  Sollcftatk>n 

AoaMCY:  Federal  Kle<:tu)n  Commissinn 
AcnOM:  Final  rule,  (rannmittal  of 
r«f(vilatitin  to  C'ongr«i»ii 


r.  The  Commission  has  revised 

Its  regulation  at  11  CFlt  IMajf). 
governing  the  solicitation  of  parent  and 
subsidiary  corporations  by  a  trade 
association  or  a  trade  association  s 
separate  segregated  fund.  Section  114  8 
sets  forth  the  rules  under  which  a  trade 
association  may  solicit  the  restricted 
class  of  Its  member  corporations  The 
revision  cluarly  states  that  a  trade 
association  or  its  separate  segregated 
fund  may  solicit  no  part  of  the  restricted 
class  of  the  parent  if  the  parent 
corporation  is  not  a  member  of  the 
association  although  the  parent  s 
subsidiary  Is  a  member  The  revision 
also  s^wcifies  in  each  sentence  the 
categories  of  persons  who  constitute  the 
restricted  class.  Supplementary 
information,  set  out  below,  provides 
further  information  on  the  revision. 
DATta:  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  taken  after  the  regulation  has  been 
t)efore  Congress  for  30  legislative  days 
pursuant  to  2  U  S  C.  43fl(d) 
rom  Fuwrxaa  mrotmAVtiom  cosrrAcm 
Ms  Susan  El  Pnipper.  Assistant  (General 
Counsel.  Federal  FUection  Commission. 
999  E  Street.  NW  .  Washington.  LMJ 
3)403,  (202)  378-5690  or  (800)  424-fl5J0 
BUmaiMMTAJIY  MTOmtATHMC  The 
Commission  is  publishing  tmiay  the  final 
text  of  a  revised  rule  at  11  CYR  114  8(0. 
governing  the  solicitation  of  parent  and 
subsidiary  corp<5rations  by  a  trade 
association  or  its  separate  segregated 
fund 

C>n  Septemb<T  15,  Irtflfl.  the 
Cijmmlssion  issued  a  Notice  of  Pmposed 
Rulemaking  in  which  it  sought 
comments  on  proposed  revisions  of 
{  114.8(0  and  two  other  regulations  5J 
re  35a27  The  Commission  received  no 
comments  in  response  to  the  Notice. 


Section  438(d)  of  Title  2.  United  States 
Code,  requires  that  any  rule  or 
regulation  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  Title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  Mouse 
of  Representatives  and  to  the  President 
of  the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  This 
regulation  was  transmitted  to  Congress 
on  March  10,  1989. 

ExpUnatioQ  and  )ustificatioa 

The  Federal  Election  Campaign  Act  of 
1971.  as  amended,  (the  "Act").  2  U  SC. 
431  et  $eq  .  permits  trade  associations  to 
solicit  the  executive  or  administrative 
personnel,  stockholders,  and  families  of 
such  personnel  and  stockholders  (the 
"restricted  class")  of  the  trade 
associations  member  corporations. 
•ub|ecf  to  certain  conditions  2  U.S.C. 
44lb(b)(4)(D).  Section  114.8(0  of  the 
Commission  s  regulations  applies  this 
basic  rule  to  situations  where  a  parent 
corporation  is  a  member  of  a  trade 
association  but  its  subsidiary  is  not.  or 
vice  versa 

Under  the  current  (  114.8(0.  d  the 
parent  corporation  is  a  member  of  a 
trade  association  but  the  subsidiary  is 
not.  the  trade  association  or  its  separate 
segregated  fund  may  solicit  only  the 
restncted  class  of  the  parent.  To  be 
consistent  with  the  Act,  the  regulations 
should  further  provide  that  if  the 
subsidiary  corporation  is  a  member  of  a 
trade  association  but  its  parent  is  not. 
then  the  trade  association  and  Its 
separate  segregated  fund  may  solicit 
only  the  restncted  class  of  the 
subsidiary,  the  trade  association  may 
not  solicit  the  parent  corporation's 
restncted  class.  As  the  Notice  of 
Proposed  Rulemaking  pointed  out 
however,  current  |  114.8(0  itates  that 
the  trade  as8(x:iation  is  prohibited  from 
soliciting  only  the  "shareholders"  of  the 
non  member  parent  corporation.  The 
revision  corrects  this  language  The 
Commission  notes  that  this  revision 
does  not  represent  a  change  in  agency 
ptilicy  but  rather  is  a  more  accurate 
statement  of  the  current  law  It  has  been 
the  consistent  position  of  the 
Commission  that  trade  associations  may 
only  solicit  the  restricted  class  of  their 
meml)er  corporations.  In  addition,  unlike 
the  earlier  proposed  version,  the  new 
rule  also  specifies  in  each  sentence  the 
categones  of  persons  who  constitute  the 
relevant  restncted  class. 

list  of  Sub)«cU  la  11  CFK  Pari  114 

Business  and  Industry,  Elections 
For  the  reasons  set  out  in  the 
preamble.  Subchapter  A.  Chapter  I.  Title 
11  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  1 14— CORPORATE  AND  LABOR 
OROANIZATtON  ACnVITY 

1.  The  authonty  citations  for  Part  114 
IS  revised  to  read  as  follows. 

Authority:  2  U  S  C  43H8||B),  43119|(B|.  432. 
437dla)(8),  436(a)(8).  and  441b 

2.  By  revising  t  114.8(0  lo  read  as 

follows: 

(  1 14J    TrwM  assoctettona. 
•         •         .         •         • 

(0  Solicitation  of  a  subsidiary 
corporation.  If  a  parent  corporation  is  a 
memt)er  of  the  trade  association  but  its 
subsidiary  is  not.  the  trade  association 
or  Its  separate  segregated  fund  may  only 
solicit  the  parent's  executive  or 
administrative  personnel  and  their 
families  and  the  parent's  stockholders 
and  their  fanulies;  it  may  not  solicit  the 
subsidiary's  executive  or  administrative 
personnel  or  stockholders  or  their 
families.  If  a  subsidiary  is  a  member  of 
the  trade  association  but  the  parent 
corporation  is  not.  the  trade  association 
or  Its  separate  segregated  fund  may  only 
solicit  the  subsidiary's  executive  or 
administrative  personnel  and  their 
families  and  the  subsidiary's 
stockholders  and  their  families;  it  may 
not  solicit  the  parent's  executive  or 
administrative  personnel  or 
stockholders  or  their  famUies.  If  both 
parent  and  subsidiary  are  members  of 
the  trade  association,  the  executive  or 
administrative  personnel  and  their 
families  and  the  stockholders  and  their 
families  of  each  may  be  sohcited. 

DHted  Marr.h  10.  1988. 
Danny  L  McDonald. 

Chairman.  Federal  EliK'lion  Commission 
\FR  Doc  89-5993  Filed  03-14-89:  8.45  am) 
HUJMO  cooc  srit-oi-Mi 


DEPARTMENT  OF  TRANSPORTATION 
Fadarai  Aviation  Adm)niatratk>n 
14  CFR  Part  39 

[Docket  Ho.  aa-NM-IZe-AD;  Amdt  3»- 

•  150) 

Almroftti*naaa  Dkactlvaa,  McDonnaM 
Douglaa  Modal  DC-9  Sartaa,  Modal 
DC-9-S0  Sartaa,  Modal  MD-M,  and  C-9 
(MWtary)  Sartaa  Alrplanaa 

AOCNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnOM:  Final  rule. 

aUHauurr:  T^is  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
Model  DC-*  senes.  Model  DC-9-80 


sehea.  Model  MD-Sa  and  C-Q  (Military) 
series  airplanes,  which  requires 
inspection  of  the  rudder  actuator  for 
internal  hydraulic  fluid  leakage,  and 
replacement  if  necessaiy,  to  ensure  that 
degraded  actuators  are  removed  from 
service.  This  amendmeot  Is  prompted  by 
reports  of  degraded  actuators.  This 
conditioa  tf  not  conacted.  could  lead  to 
reduced  rudder  authority  and 
uncontrollable  airplane  sideslip,  should 
an  engine  failure  occur  at  takeoff. 
DATES:  Effective  April  12. 1889. 

adducmm:  The  apfdicafale  service 
information  auy  be  obtaioed  fron 
McOonoeU  Do(«las  Coipcratiao.  3855 
Lakewood  Boulevard.  Long  Beach. 
Califonua  iX»4«.  Atteatkn:  Director  of 
Puhlicabooa.  Cl-LOO  {54-80).  Thia 
information  may  be  exaauned  at  the 
FAA.  Northwaat  Mountain  R^ku.  17900 
Paci&:  Highway  Soath.  Seattle, 
Washington,  or  at  3229  East  Sptiag 
Street,  Lopg  Beach.  Califonua. 
FOR  ROTTtCn  MTOnMaflOll  CONTACT. 
Mr.  Robert  M.  Stacho,  Aeraapace 
Engineer,  Systeaia  u»d  EquipiBent 
Branch.  ANM-UflL.  FAA.  Norlhweat 
MounUiB  Ragian.  Los  Aa^elet  Aircraft 
Certificaiioa  Office,  3229  Eaat  ^ring 
Street  Long  Beach.  Caiiionua  90908: 
telephone  (213)  988^5336. 

propoaal  to  aasaad  Pert  dSoltita  Federal 
Aviaitian  Ragalaliaas  to  iackide  a  new 
airworthiBeaa  dtaactive  (AD),  applicable 
to  McDoMeU  Dai^las  Model  DC-0 
series.  DC-9-80  sectoa.  lkfi>-8B,  ad  C^ 
(MilitaiT)  seites  aiiplaoea,  which 
requires  ioapectiaa  of  the  laddar 
actuator  (at  iatenwd  hjrdrauiic  fluid 
leakage,  aad  rafulaoement  it  aeceasaiy, 
to  enaura  that  degraded  actuators  are 
removed  bom  aervice,  ¥m»  publieiied  in 
the  Federal  Regiatar  on  October  2a  1988 
(53  FK  41182). 

Interested  persoas  have  been  afforded 
an  opfMrtuaity  to  participate  ia  the 
making  of  this  nmrailmmt  Due 
consideration  has  been  given  to  the 
commeats  received. 

One  rnrsmpnter  requested  that  the 
initial  iaspectioB  of  paragraph  E  of  the 
proposed  AD  be  changed  from  IvOOO 
Hight  hours  to  1,500  flight  hours.  This 
comsventer  operates  a  large  fleet  of 
recectly-deliverad  Model  DC-9-80 
airplanes,  and  suggested  that  the  1.000- 
hour  nrwnplinnpp  time  unduly  penalizes 
its  operation  of  low-tiaae  airplanes.  The 
FAA  concurs.  Ia  developing  an 
appropriate  compliance  time  for  this  AD 
action,  the  FAA  considered  not  only  the 
degree  of  ui;gency  associated  with 
addressing  the  subject  unsafe  coDditioo. 
but  the  practical  aspect  of  incorporating 
the  required  inspections  into  af^cted 
operator's  maintenance  schedules  in  a 


timely  maimer.  The  FAA  has  reviewed 
data  submitted  by  the  aircraft 
manufacturer  aa  to  recoBimeoded 
inspections  times  and  parts  availability, 
as  well  as  average  aircraft  atilixatiaa 
rates  of  affected  operatncs,  and  haa 
detemiiied  that  axteadiBg  the  BHtial 
inspection  from  UIOO  to  1.560  flight 
hours  will  provide  an  aooqHafafe  lerd  of 
safety.  The  final  rule  has  been  revised 
accordingly. 

One  commenter  requested  ^ 
repetitive  inspection  intenrak  of 
paragraph  C  of  the  proposed  AD, 
applicable  to  Model  DC-9-80  series 
airplanes,  be  extended  from  2,500  to 
3-000  ili^t  noina  so  the  inspections  can 
be  accoraplisfaed  dming  the  "XT 
maintenance  cfaedc  Tfce  FAA  concurs 
with  this  request  hi  developing  the 
proposed  repetitive  inspection  interval, 
the  FAA  had  intended  that  it  fall  during 
a  time  of  regular  scheduled  maintenance 
for  the  majorrty  of  affected  operators. 
After  reviewiiig  the  average  utilization 
rates  for  U.S.  operators,  the  FAA  has 
determined  that  reviving  the  repetitive 
inspection  iirtervals  to  Z,tKO  fli^  hours, 
for  all  airplanes  specified  in  paragraph 
B.  of  the  final  rule,  vriU  pmvide  an 
acceptable  level  of  safety.  The  final  rule 
has  been  revtaed  aoooidkigty. 

The  FAA  has  determined  that  the 
changes  described  above  wiU  maAtr 
impose  an  additional  eraawnuc  burden 
on  any  operator,  nor  expand  the  scope 
oftheAa 

One  ciiMiiiiilsr reqaested  that 
terminating  actian  far  die  repetitive 
inspectioBS  be  indaded  in  tke  AD  if  the 
aircraft  maiiafatlurar  has  develaped 
such  oorrective  action.  To  date,  the 
aircraft  manufacturer  has  not  propoaed 
design  chaages  that  would  pmlade  the 
need  lor  theae  inapedjoas.  Vt^en  such 
design  changes  are  available,  the  FAA 
may  consider  fairther  mleaiaidng  to 
provide  for  terraioating  actton  for  the 
inspectioo  lequiremeBts  of  this  AD. 

After  carehil  review  of  the  available 
data,  including  the  oomaients  noted 
above,  the  FAA  has  detenoined  that  air 
safety  and  \he  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described. 

There  are  approximately  1500  Model 
DC-e  series  aiiplaoes  in  the  worldwide 
fleet  It  is  estimated  that  870  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  10 
manhours  per  airplane  to  accomplish  the 
required  actioos.  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
(Replacement  of  the  rudder  actuator,  if 
necessary,  would  require  13  manhours 
to  accompliah).  Baaed  on  these  figures. 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $348,000. 


The  regulations  adopted  hereia  will 
not  have  subataatiai  direct  effecU  on  the 
stales,  on  the  relationahip  between  the 
national  government  and  the  states,  or 
on  the  distributioD  of  power  and 
respoDsibihties  among  the  varuKis  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  126LZ.  it  is 
detennined  that  this  final  rule  does  not 
have  sufficient  iederalism  imphcatioos 
to  warrant  the  preparation  of  a 
Fedenbsm  Assessment 

For  (he  reasoM  discussed  above,  the 
FAA  has  determined  feat  this  reguiatron 
is  not  considered  to  be  ma)or  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  farther  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  smaD 
entities,  because  few,  if  any.  Model  DC- 
9  series  airplanes  are  operated  by  small 
entities.  A  final  evaluation  has  been 
prepared  for  this  regulation  and  has 
been  placed  in  the  docket. 

List  of  Subiacts  in  14  CFR  Fait  89 

Aviation  safety,  Aircraft 

Adopticxi  ef  ^  AnModaMoi 

Accordingly,  pursuant  to  the  authonty 
delegated  to  rae  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  f  39.13  of  Part  39  of  the  Federal 
AviatioB  Regalatiom  (14  Cm  ».13)  as 
foUows: 

PARTa»-(AilENOEO] 

1.  The  authority  citation  for  Part  38 
continoes  to  read  as  follows: 

Autkority:  49  U.S.C  1354^3 J.  1421  and  1423; 
49  U.S.C.  106(g]  fRerised.  Pub.  L  97-449, 
January  IZ  19B3):  and  14  CFR  11  89. 

§39.13.    Hwmelidl 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDoimeD  Doas^:  Applies  to  McDonnell 
Douglas  Model  DC-8  senes.  Model  DC- 
»-80  seiies.  Model  MD-8S.  and  C^ 
(Military)  series  airplanes,  certificated  in 
any  category.  Compliance  rnjuirecl  u 
indicated,  unless  previotaly 
aoconplished. 

To  prevent  uncontroUabk  aupiane  t xieslip 
due  Ud  an  inefTective  rudder  actuator, 
accomplish  the  foHowrng: 

A.  For  Model  DC-9-11,  -12.  -13.  -14,  -15.  - 
15F,  -21,  and  -67  series  airplaner  Within  500 
flight  hours  after  the  effective  date  of  th» 
airworthiness  directive  (ADJ.  unless  already 
accomplished  ivithin  the  last  1.000  flight 
hours,  inspect  the  rudder  actuator  for  mtemal 
hydranljc  Rnid  leakaj^  in  Bccordance  wifti 
McDonneil  Dougias  Alert  Service  Butleiin 
A27-291.  Revision  3,  dated  Ai^ust  24.  HMM. 
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B  For  Model  DC-»  31     3i    32I-'     33     34.  - 
:HK    -41    -51.  -«1.  -»2.  -«3   •ml  MD-^W  •«n«t 
■  irpUnM  Within  1.500  fliRhl  h<mr»  sMnr  the 
rffri  tive  dalB  of  thii  M).  un]«M  Blready 
«,r..mphthe<l  within  lh«  Uit  1500  flljihl 
hour*.  in»|>«cl  the  rudder  actuetur  for  Inlrmal 
hydraulic  fluid  leakage   In  acconlance  with 
MiDonnell  Doui»J«»  Alert  Sjrvice  Bulletin. 
A^  2B1.  RevlBlon  3.  dated  Aujput  24.  1BB6. 

C  If  the  rudder  actuetiw  internal  hydraulic 
fluid  leakage  la  wuhm  the  Itmlta  etiabliihed 
in  Max>nnell  tX)u«l«i  Alert  Servi(»  Bulletin 
A27  an   Reviaion  J.  dated  Auj(u»I  24.  IHBft. 
repeal  the  inap*<;tlon  §pecifled  in  paragraph 
A.  or  B  .  above,  aa  foUowt. 

1   For  thoae  airplane*  ipeclfied  In 
|.uiragraph  A.,  at  interval*  not  to  exr*rd  1500 
night  hour*. 

i  For  thoae  airplanes  •pecified  in 
paragraph  B..  at  interval*  not  to  exceed  3000 
flight  hours. 

D  Any  rudder  actuator  whu  h  exceed*  the 
intermil  hydraulic  fluid  leakage  limit 
•  fwcified  in  McDonnell  Diiugla*  Alert  Service 
Bulletin  AZ?  an.  Revl»lon  S.  dated  Augu*t 
24.  ItJM.  mu*l  be  replacetl  pnor  to  further 
flight  with  a  rudder  actuator  wlthm  thoae 
hmit* 

E.  An  alternate  mean*  of  complidnce  or 
adjuatmenl  of  the  compliance  time,  which 
pnivide*  an  acceptable  level  of  wifely  may 
()«  uaed  when  ■pproved  by  the  Manager  Lo* 
Angele*  Aircraft  Certification  Office.  FAA. 
Northwe*t  Mountain  Region. 

No**.— The  request  ihould  be  forwarded 
ihrrHigh  an  FAA  Principal  Maintenance 
Inapector  (PMI).  who  m*y  "dd  any  ct)mment« 
and  then  aend  It  to  the  Manager.  Lo*  Angele* 
Airtjafl  Certincatlon  Offlce.  FAA.  Northwe«t 
Mountain  Region. 

F  Special  flight  permit*  may  be  l**ued  In 
accordance  with  FAR  21  1H7  and  21  198  to 
operate  airplane*  to  *  ba»e  in  order  to 
comply  with  the  re<julrement*  of  thi*  AD 

All  person*  uffected  by  ihii  directive 
who  have  not  already  received  the 
appropriate  »ervlce  information  fmm  the 
manufacturer  may  obtain  copie*  upon 
request  to  McDonnell  Douglas 
Corptiration.  3^55  Lakewood  Boulevard. 
Unig  Beach,  Qilifomia  90646.  Attention: 
Director  of  Publirjjtions.  Cl-LOO  (54-60) 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Rejiion. 
17900  Pacific  Highway  South.  Seattle. 
Washington  or  the  Los  Angeles  Aircraft 
Certincatlon  Office,  3229  East  Spring 
Street.  Long  Beach.  California 

Thii  ami^ndmenl  b<»<;<imf»  effective  April 
12.  1<WU 

l**ued  m  Seattle.  W«»hingt(.n.  on  February 
21.  1000 

Dwrall  M.  Pwlanoo. 
AstiBtant  Miiiui)t«r.  Tran$piirt  Airplane 
Diroctorata.  Ain:raft  Cttrtificaiion  Service 
|FR  Doc-  SB-MOB  Filed  03-14-8B:  84S  am] 
MjjMO  cooa  «SI*-l>-4t 


UCFnParlM 

(Do(*«t  No.  M-NM-19-A0;  Aiftdt.  3t-«1S2) 

Almoflhtn— «  Directtv— ;  McOoooea 
DougiM  Modai  DC-9-10  TVough  -30 
Smim  and  C-«  (MMtary)  AkptwMa. 
Equipped  twtth  a  Non-Ventral  Aft 


AOaMCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKMC  Final  rule. 


;  This  amendment  adopts  a 
new  airworthiness  directive,  applicable 
to  certain  McDonnell  Douglas  Model 
DC-©-10  through  -30  series  and  C-S 
(Military)  series  airplanes  equipped  with 
a  non  ventral  aft  pressure  bulkhead, 
which  requires  both  visual  and  high 
frequency  eddy  current  inspection  of  the 
aft  pressure  bulkhead  from  the  aft  side. 
This  amendment  is  prompted  by  a 
recent  report  of  a  crack  in  the  aft 
pressure  bulkhead  tee  cap.  If  this 
condition  is  not  corrected,  bulkhead  tee 
cap  cracks  may  develop,  which  could 
result  in  rapid  depressunzation  of  the 
fuselage  in  flight  and  cause  severe 
structural  damage  to  the  airplane. 
OATVS:  Effective  March  24.  1989. 
JUJOWanai  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corpora tioru  3855 
Lakewood  Boulevard  Long  Beach. 
California  90646.  Attention:  Director  of 
Publication*.  Cl-LOO  (M-eO).  This 
information  may  be  examined  at  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washingtoa  or  3229  East  Spring  Street 
Long  Beach.  California. 
rom  nmrtmm  mnmrnA-nou  contact: 
Mr  Michael  N.  Asahara.  DC9/MD80 
Program  Manager.  Airframe  Branch. 
ANM-122L.  FAA,  Northwest  Mountain 
Region,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street.  Long  Beach.  California  90606- 
2425.  telephone  (213)  968-6321. 
aurVUDMMTARY  MPOMNATWW:  On  May 
31,  1968,  the  FAA  issued  AD  88-13-09. 
Amendment  39-5954  (53  FR  2141i;  June 
a.  1968).  to  require  the  structural 
inspection  of  the  aft  pressure  bulkhead 
using  low  frequency  eddy  current 
inspection  techniques  from  the  forward 
side  of  the  bulkhead  of  all  McDonnell 
Douglas  Model  DC-9  series  airplanes. 
That  AD  was  prompted  by  reports  of 
cracks  in  the  aft  pressure  bulkhead  tee 
cap.  This  condition,  if  not  corrected, 
could  result  in  rapid  depressurizntion  of 
the  fuselage,  causing  structural  damage 
and  possible  loss  of  adjacent  structures, 
including  damage  to  control  cables,  with 
subsequent  loss  of  airplane  contrtil. 


Since  issuance  of  AD  88-13-09.  a  DC- 
9  operator  reported  finding  a  24-tnch 
crack  in  the  non-ventral  aft  pressure 
bulkhead  tee  while  performing  an 
unscheduled  heav^  maintenance 
inspection.  Preliminary  analysis  of  the 
tee  revealed  that  the  cracks  initiated  at 
multiple  sites  on  the  forward  surface  of 
the  upstanding  leg  of  the  tee  as  the 
result  of  metal  fatigue  due  to  bending 
and  preloads.  The  crack  was  detected 
on  an  airplane  having  logged  36.079 
landings,  with  40.336  total  hours  on  the 
fuselage.  Fractrographic  analysis 
revealed  that  the  crack  initiated 
approximately  12,000  landings  prior  to 
its  discovery.  In  light  of  this  new  report 
of  cracking,  the  FAA  has  determined 
that  the  Initial  inspection  threshold  for 
compliance  with  the  Inspection 
requirements  of  AD  88-13-09  must  be 
reduced  to  25.000  landings  on  airplanes 
equipped  with  non-ventral  aft  pressure 
bulkheads  in  order  to  adequately  detect 
cracking  in  a  timely  manner. 

The  FAA  canvassed  the  affected 
airline  operators,  through  the  Air 
Transport  Association  (ATA)  of 
Amenca.  and  McDonnell  Douglas,  to 
ascertain  their  experience  with  the  low 
frequency  eddy  current  inspection  from 
the  forward  side  of  the  bulkhead,  as  an 
option  provided  in  AD  88-13-09.  From 
information  supphed  by  those  groups, 
the  FAA  has  determined  that,  due  to  the 
complexity  and  difficulty  In  performing 
that  type  of  Inspection,  the  results  may 
not  be  reliable  and,  therefore,  the 
inspection  may  not  be  effective.  The 
FAA  has  determined  that  a  high 
frequency  eddy  current  inspection  of  the 
5910183-91  and  -92  attach  tee  from  the 
aft  side  of  the  bulkhead,  coupled  with  an 
optically  aided  visual  Inspection,  will 
more  adequately  detect  cracking  in  the 
attach  tee  area.  In  addition,  the  FAA  has 
determined  that  sealant  must  be 
removed  from  the  inspection  area  prior 
to  Inspection.  Further,  because  of  the 
differences  in  the  eddy  current 
inspection  equipment  sensitivity,  the 
FAA  has  determined  that  the  interval 
between  inspections  of  the  5910163-91 
and  -92  attach  tees  must  be  reduced  to 
500  landmgs. 

The  FAA  has  determined  that,  due  to 
the  multiple-site  nature  of  the  reported 
cracking,  continued  operation  of 
airplanes  with  cracks  is  unacceptable. 
Accordingly,  this  action  does  not  permit 
the  interim  repair  for  certain  cracks  as 
currently  described  in  paragraph  C.2.a. 
of  AD  88-13-09 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A57-231,  dated  February  24. 
1989,  which  descnbes  high  frequency 
eddy  current  inspection  of  the  attach  tee 


area,  and  repairs  or  replacement,  if 
necessary. 

Since  this  unsafe  condition  may  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  equipped  with  a  non- 
ventral  aft  pressure  bulkhead,  this  AD 
requires  repetitive  high  frequency  eddy 
current  inspection  of  the  5010163-01  and 
-92  attach  tee.  coupled  with  repetitive 
optically  aided  visual  inspectiona  of  the 
attach  tee  from  the  aft  side  of  the 
bulkhead,  and  repair  or  replacement,  if 
necessary.  Subsequent  insijections  are 
also  required  after  any  repair  or 
replacement  Additionally,  affected 
operators  are  required  to  remove  sealant 
from  the  inspection  area  prior  to 
inspection. 

The  requirements  of  this  AD  differ 
from  and  replace  the  requirements  of 
AD  88-13-09  for  airplanes  equipped 
with  non-ventral  aft  pressure  bulkheads 
by:  (1)  Deleting  the  option  for  low 
frequency  eddy  current  inspections  from 
the  forward  side  of  the  bulkhead;  (2) 
lowering  the  initial  insi}ection  threshold 
called  out  in  AD  88-13-09  to  25.000 
landings:  (3)  eliminating  the  interim 
repair  provided  by  that  AD;  and  (4) 
eliminating  the  optional  inspections 
from  the  forward  side  of  the  bulkhead. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  is  currentiy  preparing  a 
similar  action  to  address  revised 
inspection  requirementa  for  Model  DG-9 
series  airplanes  equipped  with  a  ventral 
aft  pressure  bulkhead.  However,  the 
proposed  compUance  time  would  not 
preclude  a  period  for  public  comment 
(Therefore,  that  action  will  app>ear  as  a 
Notice  of  Proposed  Rulemaking,] 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 


involves  an  emergency  regulation  under 
DOT  Regulatory  PoUcies  and  Procedures 
(44  FR  11034;  February  28. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

list  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  87-44a 
January  12. 1983);  and  14  C7R  11.89. 


§39.13    (Amandad] 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  Model  DC-9- 
10  through  -30  series  and  C-O  (Military) 
series  airplanes,  equippied  with  a  non- 
ventral  aft  pressure  bulkhead 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished 

To  prevent  cracks  which  could  result  in 
structural  failure  of  the  nonventral  aft  ventral 
pressure  bulkhead,  accompUsh  the  following: 

A.  Prior  to  the  accumulation  of  25,000 
landings  or  within  500  landings  after  the 
effective  date  of  this  AO,  whichever  occurs 
later,  inspect  the  aft  pressure  bulkhead  attach 
tee  section,  in  accordance  with  the  following 
procedures. 

1.  Remove  any  sealant  &x>m  inspection  area 
of  the  tee  section  that  might  hinder  optically 
aided  and  high  frequency  eddy  current 
inspections.  Clean  dirt  grease,  and  all  foreign 
materials  from  inspection  area  using  lint-free 
wipers  and  1,1.1  trichloroethane  solvent  or 
equivalent; 

2.  Using  an  optically  aided  visual 
inspection  technique,  inspect  the  5910163-89. 
-93,  -94.  and  -95  attach  tees  from  the  aft  side 
of  the  bulkhead  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
A53-231.  dated  February  24. 1989  (hereinafter 
referred  to  as  ASB53-231).  Repeat  this 
inspiection  thereafter  at  interval  not  to  exceed 
1.500  landings:  and 

3.  Using  a  high  frequency  eddy  current 
inspection  technique,  in  accordance  with 
ASB53-231,  inspect  the  5910163-91  and  -92 
at'ach  tees  from  the  aft  side  of  the  bulkhead. 
Repeat  this  inspection  thereafter  at  intervals 
not  to  exceed  500  landings. 

B.  If  cracks  are  found,  prior  to  further  flight. 
replace  the  cracked  tee  cap  or  repair  by 


splicing  in  a  section  of  tee  cap  with  a  new 
like  or  improved  part  in  accordance  with 
McDonnell  Douglas  Service  Rework 
Drawings  SR09530001,  Revision  C  dated 
August  la  1987,  and  SR09530001,  Revision 
"Advance  D",  dated  October  29. 198"  Prior  to 
the  accumulation  of  25.000  landing*  afier  the 
repair  or  replacement  resume  the  repetitive 
inspections  in  accordance  with  paragraph  A.. 
above. 

C.  Compliance  with  the  requiremenit  of 
this  AD  constitutes  terminating  action  for  the 
requirements  of  AD  88-13-09.  Amendment 
39-5954,  relating  to  airplanes  equipped  with 
non-ventral  aft  pressure  bulkheads. 

Note. — The  requirements  of  AD  88-13-08 
relating  to  airplanes  with  ventral  aft  pressure 
bulkheads  are  not  affected  by  this  AD 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safetj  may 
be  used  when  approved  by  the  Manager.  Lo« 
Angeles  Aircraft  Certificabon  Office.  FAA, 
Northwest  Mountain  Region. 

Note.— The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
then  send  it  to  the  Manager.  Los  Angeles 
Aircraft  Certification  Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  unpressurized  to  a  base  m 
order  to  comply  with  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  docimients  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846.  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 
These  documents  may  be  examined  at 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattie. 
Washington,  or  3229  East  Spring  Street 
Long  Beach,  California, 

This  amendment  becomes  effective  March 
24.198. 

Issued  in  Seattle.  Washington,  on  February 
24,1989. 

Dairell  M.  Pederson, 
Assistant  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  89-5910  Filed  3-14-89:  8:45  am) 
BIUJNG  CODE  4t10-13-M 


14  CFR  Part  39 
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lUMMOWT  Thi*  amciKliiMnl  adopt*  a 
new  alrwofthinaaa  clir«ctiva  (AD). 
applic4ibl«  to  certain  Aviona  Marcel 
Dataault  Br«S|uet  Aviation  (AXCD-BA) 
Modal  My«t»r«  FaJcon  50  and  900  aenes 
afrplanea.  which  require*  repetitive 
m«p«ctli)ne  of  tha  main  landing  gear 
IMLG)  door  emerjjency  releaaa 
mechanism  to  detect  broken  or  damaged 
unlfjciing  pin*,  •nd  replacament  of  the 
pin*,  if  nec«a*arjr  Thi*  amendment  i* 
pnimpled  by  report*  of  the  MLL.  door 
em«r?|ency  unlocking  pin  breaking  due 
tu  falixue  failure  ThI*  condition,  if  n«)t 
I  urTe<:te<l  a)uld  prevent  emen»«n(:y 
extension  of  the  MUi 
tmcnvi  OATV:  March  24.  1988 
JUtiWilMl  The  applicable  ■ervice 
information  may  be  obtained  from 
K«lw)n  let  Corporation.  777  Terrace 
Avenue,  Ma*brouck  KeighU.  New  )er«t'y 
(^H^^.  This  information  may  be 
examined  at  the  KAA.  Northwc*t 
Mountain  Regioa  17W0  l^aafic  Highway 
South.  Seattle.  Waahington.  or  Seattle 
Aircraft  CerHfication  Office,  t*nO  East 
Murginal  Way  South.  Seattle. 
Washington. 

FO«  nmrymm  mumttiArtom  co»rr  act 
Mr  Adnano  J»aiilon.  Standardiiation 
Branch.  ANM-in.  telephone  (20n)  4J1- 
11177  Mailing  address  KAA.  Northwest 
Mountain  Region.  ITBOO  Pacinc  Highway 
South.  C-tWeee,  Seattle.  Washington 
>«Jlfl8. 

BuvnjUMMTAfiY  mmmmATtotf.  The 
Direction  Onferale  de  L'Avlatlon  Civile 
(IK",AC).  which  IS  the  airworthineas 
Huthonty  of  France,  has  notified  the 
KAA  of  an  unsafe  condition  whirii  may 
exist  on  certain  Avion*  Marcel  Dassault 
Bregxiet  Aviation  (AMD-BA)  Mixlel 
Mystere  Falcon  50  and  900  series 
airplane*.  There  have  been  two  reports 
of  the  MU;  diMir  emergency  unlocking 
pin  breakmg  due  to  fatigue  failure.  This 
( ondition.  If  not  corrected,  could  prevent 
emergency  extension  of  the  MLC 

The  IXJAC  has  issued  French 
Airworthiness  Directive  88-140- 
OOmBlRl.  dated  Decemlier  2A.  l»8a. 
which  contain*  procedures  for  repetitive 
inspection  of  the  main  landing  gear  door 
emergency  release  mechanism  for  a 
broken  or  dumaged  unlocking  pin.  and 
replacement  of  the  pins,  if  necessary 

This  airphine  motiel  is  manufac  turetl 
In  France  and  type  certificated  in  the 
United  State*  under  the  provisions  of 
I  21  2W  of  the  Federal  Aviation 
RegulHtions  and  the  applu  able  bilaterul 
Hirworthiness  agreement 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  r«»gistered  m  the 
I  tilted  Slates,  this  AD  recjuires 
repetitive  inspet  tloiis  of  the  MI-( .  door 
emergency  release  mechanism  for  a 


broken  or  damaged  unlocking  pm.  and 
replacement  if  aecesaary. 

Since  a  condition  exuU  that  require* 
immediate  adoption  of  thia  regulation,  it 
is  found  that  notice  and  pubUc 
procedure  hereon  are  Impracticable,  and 
good  cauae  exist*  for  making  thia 
amendment  effective  in  le**  than  30 
day*. 

The  regulation*  adopted  herein  will 
not  have  •ubstantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  state*,  or 
on  the  distribution  of  power  and 
nisponsibilities  among  the  various  levels 
of  goverrunent.  Therefore,  In  accordance 
with  Executive  Order  12812.  it  is 
determined  that  thl*  final  rule  doe*  not 
have  *ufricient  federelism  Imphcation* 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  i*  not  considered  to  be  major 
under  KlxecuUve  Order  12281.  It  i* 
impracticable  for  the  agency  to  follow 
the  procedure*  of  Order  12291  with 
respect  to  thu  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  ha*  been 
further  (ietermined  that  thi*  document 
involve*  an  emergency  regulaUon  under 
DOT  Regulatory  Policies  and  Procedures 
(44  ra  I10a4,  February  28, 1979).  If  this 
action  is  subaequenlly  delannined  to 
involve  a  significant/mafOT  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  Is  not 
refjuired) 

Li*t  of  Subi«:U  bi  14  CFR  Pari  W 

Aviation  safety.  Aircraft 
Ailoptioa  of  the  AraendiiMat 

Accordingly,  pursuant  to  the  authonty 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Adminlatration 
amends  |  36  13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFTl  39  13)  as 
follows. 

1  The  authority  citation  for  Part  39 
continues  to  read  as  follows 

Airt»iorlty  49  H  SC  1354(a).  1421  snd  1423, 
4fl  II  .S  C   106(h)  |Re»t»«Kl  Pub   L  97-449 
JHiiuHry  li  1«0|.  and  14  CVH  11  m 

2.  By  adding  the  following  new 
airworthiness  directive 

Avions  Maroci  DmMuh  Breguat  Aviation 
(.AMD-BA):  Applies  lo  Model  Mynterf 
Kiili  on  V)  snd  900  series  BirpUnes. 
certificuled  in  any  rategory   equipped 
with  rmerxenc  y  unlockmjj  levers  part 
numtieni 

— for  Mystere  Fdlcon  SO. 

F'.4llf*W3tt»na<)  or  incAl  or  Ifil  Of  161  Al  — 


FSOBTWTOOiaO  or  IBOAl  or  161  or  IBlAl— 
Rll  side 
—(or  Mystere  Fakon  BOO. 
FGFB7»380O180  or  leoAi  or  101  or  161A2  or 
FSOBTVKMOCnOOAl  or  101  or  181A1— LH 
side 
FXIFBTTOTOOIOO  or  100A2  or  101  or  101A2  or 
F5OB7V370fna0Al  Of  101  or  lOlAl— RH 
side. 
Compliance  is  required  as  indicated,  unless 
previously  sccomplishad. 

To  prevent  Inabdity  to  open  the  main 
landing  Rear  (MLG)  door  for  MLG  emergency 
extension,  accomplish  the  foUowing: 

A  Pnor  to  the  accumulation  of  1.000 
landings  on  tha  MLG  door  emergency 
unlocking  pin.  or  wilhln  7  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
later  vcnfy  the  integnty  of  the  MLG  door 
emergency  unlocking  system  by  operating  the 
manual  opening  system,  in  accordance  with 
the  inttractlons  In  the  AMD-BA  Falcon  50  or 
9(»  series  (as  applicable)  Maintenance 
Manual,  Work  Card  4a0.a  paragraph  3. 

1  If  the  unlocking  pm  is  broken  or 
damaged,  replace  the  pin  with  a  ser^■lKeable 
pin  of  the  same  part  number  pnor  to  further 
nmht. 

2  If  the  unlocking  pm  is  not  damaged, 
repeat  the  uispeclion  pnor  lo  accumulation  of 
2000  landmgs  Replace  broken  or  damaged 
pins  in  accordance  with  paragraph  A  1  . 
atxive 

B  Upon  the  accumulation  of  2.000  or  more 
landings  on  the  MLG  door  emergency 
unlocking  pin.  repeat  the  inspection 
detcnl>ed  in  paragraph  A.,  above,  at  mtervals 
not  to  exceed  50  landings  from  last 
in»f>ef,tion.  Replace  broken  or  damaged  pins 
in  sccordance  with  paragraph  A  1..  above 

C  Following  the  replacement  of  any 
unlocking  pin  with  s  new  pia  repeal  the 
inspt«-tion  required  by  paragraphs  A  and  B-, 
above,  st  the  intervals  specified  Replace 
broken  or  damage  pins  in  accordanie  with 
parajiraph  A  1..  above. 

U  An  alternate  means  of  compliance  or 
adjustment  of  the  complianc*  hme.  which 
pnivides  an  acceptable  level  of  safety,  may 
lie  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA, 
Northwest  Mountain  Region. 

No**.— The  request  should  be  forwarded 
through  an  FAA  Pnncipal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardiiation  Branch.  ANM-H3 

F-  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21  199  to 
operate  airplanes  to  a  base  for  the 
aixomplishment  of  the  inspet;tions  re<)aired 
by  this  AD 

All  per»on8  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Falcon  [et  Corporation.  777 
Terrace  Avenue,  Hasbrouck  Height. 
New  Jersey  076O4.  Thi*  information  may 
be  examined  at  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office,  9010  Flast 
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Marginal  Way  South,  Seattle. 
Washington. 

This  amendment  becomes  elective 
March  24. 1889. 

bsued  in  Seattle,  Washington,  on  February 
24. 1969. 

Dairell  M.  Paderaon. 
AMittant  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  89-6906  Filed  3-14-89:  6:45  am] 
MLIMQ  COOC  4eiO-1S-ll 


HATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1215 

Tracking  artd  Data  Relay  Satellite 
Syatem  (TDRSS) 

AOCNCV:  National  Aeronautics  and 
Space  Administration. 
action:  Final  rule. 


NASA  is  amending  14  CFR 
Part  1215,  "Tracking  and  Data  Relay 
Satellite  System  (TDRSS)."  by  revising 
Appendix  A  to  reflect  the  estimated 
service  rates  in  1990  dollars  for  TDRSS 
standard  services,  based  on  NASA 
escalation  estimates.  14  CFR  Part  1215 
sets  forth  the  policy  governing  the 
Tracking  and  Data  Relay  Satellite 
System  (TDRSS)  services  provided  to 
non-U.S.  Government  users  and  the 
reimbursement  for  rendering  such 
services.  The  TDRSS  represents  a  major 
investment  by  the  U.S.  Government  with 
the  primary  goal  of  providing  improved 
tracking  and  data  acquisition  services  to 
spacecraft  in  low  earth  orbit  or  to 
terrestrial  users. 
Emcnvi  date:  March  15, 1989. 
AOONCSS:  Office  of  Space  Operations, 
Code  T.  NASA  Headquarters, 
Washington.  DC  20546. 
FOn  FURTHER  INFORMATION  CONTACT 
Eugene  Ferrick.  202-45S-2030. 
SUPPLEMENTARY  INFORMATION:  The 
existing  regulation  was  published  in  the 
Fsderal  Register  on  March  9, 1983  (48  FR 
9845).  Each  year  since  that  time,  14  CFR 
Part  1215  has  been  amended  by  revising 
Appendix  A  to  reflect  the  rate  changes 
for  the  appropriate  calendar  years  (CY). 
Since  this  revision  of  Appendix  A  to  14 
CFR  Part  1215  reflects  the  rate  changes 
for  CY  1990  and  involves  NASA 
management  procedures  and  decisions, 
no  public  comment  is  required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that  this 
rule  is  not  subject  to  the  requirements  of 
the  Regulatory  Flexibihty  Act,  5  U.S.C. 
601-612.  since  it  will  not  exert  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 


it  is  not  a  major  rule  as  defined  in 
Executive  Order  12291. 

list  of  Subjects  b  14  CFR  Part  1215 

Satellites,  Tracking  and  Data  Relay 
Satellite  System,  Communications 
equipment.  Government  contract. 

PART  1215— TRACKING  AND  DATA 
RELAY  SATELLITE  SYSTEM  (TDRSS) 

For  reasons  set  out  in  the  Preamble,  14 
CFR  Part  1215  is  amended  as  follows: 

1.  The  authority  citation  for  14  CFR 
Part  1215  continues  to  read  as  follows: 

Authority:  Sec  203,  Pub.  L  85-568,  72  Stat. 
429,  as  amended;  42  U.S.C  2473. 

2.  Appendix  A  is  revised  to  read  as 
follows: 

Appendix  A — Estimated  Service  Rates 
in  1990  Dollars  for  TDRSS  Standard 
Services  (Based  on  NASA  EscalatitHi 
Estimate) 

TDRSS  user  service  rates  for  services 
rendered  in  CY-00  based  on  current 
projections  in  1990  dollars  are  as  follows: 

Single  Access  Service — Forward  command, 
return  telemetry,  or  tracking,  or  any 
combination  of  these,  the  base  rate  is  $164.00 
per  minute  for  non-U.S.  Government  users. 

Multiple  Access  Forward  Service — Base 
rate  is  $36.00  per  minute  for  non-U.S. 
Government  users. 

Multiple  Access  Return  Service — Base  rate 
is  $11.00  per  minute  for  non-U.S.  Government 
users. 

Robert  O.  Aller, 

Associate  Administrator  for  Space 
Operations. 
[FR  Doc.  89-5970  Filed  3-14-89:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 
(Docket  No.  85F-0400] 

Indirect  Food  Additivea:  Paper  and 
PapertxMfd  Components 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  mono-  and  di(2- 
alkenyl)succinyl  esters  of  polyethylene 
glycol  containing  not  less  than  90 
percent  of  the  diester  product  and  in 
which  the  alkenyl  groups  are  derived 
from  olefins  that  contain  not  less  than  95 
percent  of  Cis-Cji  groups.  This  action 
responds  to  a  petition  by  Chevron 
Chemical  Co. 


dates:  Effective  March  15.  1989:  written 
objections  and  requests  for  a  heanng  by 
April  14, 1989. 

ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Julius  Smith,  Center  for  Food  Safet>'  and 
Applied  Nubition  (HFF-335).  Food  "and 
Drug  Administi-ation.  200  C  St.  SW., 
Washington,  DC  20201  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  in  8 

notice  published  in  the  Federal  Register 
of  September  19, 1985  [50  FR  38035)  FDA 
announced  that  a  food  additive  petition 
(FAP  5B3878)  had  been  filed  by  Chevron 
Chemical  Co.,  575  Market  St,  P.O.  Box 
3744,  San  Francisco,  CA  94119, 
proposing  that  S  176.180  Components  of 
paper  and  paperboard  m  contact  with 
dry  food  (21  CFR  176.180)  be  amended  to 
provide  for  the  safe  use  of  a  mixture  of 
substituted  polyethylene  glycol 
succinates  in  the  manufacture  of  paper 
and  paperboard  used  in  contact  with  dry 
food. 

FDA,  in  its  evaluation  of  the  safety  of 
this  additive,  has  reviewed  the  proposed 
nomenclature  for  the  additive  and  the 
safety  of  both  the  additive  and  the 
starting  materials  used  to  manufacture 
the  additive.  The  agency  concludes  that 
a  more  appropriate  name  for  this 
additive  is  mono-  and  di[2- 
alkenyljsuccinyl  esters  of  polyethylene 
glycol  containing  not  less  than  90 
percent  of  the  diester  product  and  in 
Which  the  alkenyl  groups  are  derived 
from  olefins  that  contain  not  less  than  95 
percent  of  Cis-Cn  groups.  The  agency 
also  finds  that  although  the  additive  has 
not  been  found  to  cause  cancer,  it  may 
contain  minute  amounts  of  ethylene 
oxide  and  1,4-dioxane  as  impurities 
carried  through  the  production  process. 
Ethylene  oxide  and  1.4-dioxane  have 
been  shown  to  cause  cancer  in  test 
animals.  Residual  amounts  of  reactants 
and  impurities  in  reactants,  such  as 
these  chemicals,  are  commonly  found  as 
contaminants  in  chemical  products, 
including  food  additives. 

I.  Determination  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)).  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  in  the 
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legUlatlv*  history  of  the  provision; 
"Safety  requires  proof  of  a  rsssonable 
certainty  that  no  harm  will  result  from 
the  pvopoead  use  of  an  additive.  It  does 
not — and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  ender  any  ooncelvable 
circumstance."  (K  Kept  22M.  88th 
Cong^  ad  Sees,  4  (1988).)  This  definiUon 
of  safety  has  been  Incorporated  Into 
FDA's  food  additive  regulations  (21  CFR 
170.3(1)).  The  anticancer  or  Deianey 
clause  of  the  Food  Additives 
Amendment  (section  409(c)(3)(A)  of  the 
act  (21  U.a.C  S4a(cH3MA))  provides 
further  that  no  food  additive  shall  be 
deemed  to  be  safe  If  It  is  found  to  Induce 
cancer  when  Ingested  by  man  or  animal. 

In  the  past.  FDA  has  often  refused  to 
approve  s  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  s 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technology  and  experience 
with  riak  aseeesment  procedures  make  it 
possible  for  FDA  to  establish  the  safety 
of  sddltlves  that  contain  a  carcinogenic 
chemical  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  pre«mb4c  to  the  Bnal  rule 
perakanenlly  Usting  D*C  Green  No.  8. 
pubUahad  In  the  Fadanl  Ragialv  of 
April  2.  19a2  (47  FR  14138).  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  It 
contains  a  carcinogenic  Impurity.  Since 
that  decision.  FDA  has  approved  the  use 
of  other  color  additives  and  food 
additives  on  the  same  basis. 

An  additive  that  has  not  been  shown 
to  cause  cancer,  but  that  contains  s 
carcinogenic  Impurity,  may  properly  be 
evaluated  under  the  general  safety 
clause  of  the  statute  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive. 

"nie  agency's  position  Is  supported  by 
Scott  V.  FDA,  728  F.2d  322  (6th  Cir.  1984). 
That  case  Involved  a  challenge  to  FDA's 
decision  to  approve  the  use  of  D*C 
Green  No.  5.  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  list  this  color  additive,  the 
U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  rejected  the  challenge  to  FDA's 
action  snd  affirmed  the  listing 
regulation.  . 

II.  Safety  of  Pedttonwl  Us* 

FDA  estimates  that  the  petitioned  use 
in  paper  and  paperboard  products  that 


contact  dry  food  of  the  sddltive  mono- 
and  dl(2-alkenyl)succinyl  esters  of 
polyethylene  ^ycol  contaming  not  less 
than  90  percent  of  the  diester  product 
and  in  which  the  alkenyl  groups  are 
derived  from  olefins  that  contain  not 
less  than  95  pert»nt  of  Cii-Cti  groups 
will  result  in  levels  of  sxposure  to  this 
additive  that  are  quite  small.  FDA  does 
not  ordinarily  consider  chronic  testing  to 
be  necessary  to  determine  the  safety  of 
an  additive  whose  as*  will  result  in  such 
low  exposure  levels  (Rsfs.  1  and  2).  and 
the  agency  has  not  required  such  testing 
here.  However,  the  agency  haa  reviewed 
available  acuta  and  subchronic  studies 
In  the  rat  and  a  mutagenicity  test  *vith 
the  additive.  No  adverse  effects  were 
reported  In  these  studies. 

As  stated  above,  the  additive  may 
Contain  1.4-dioxane  and  ethylene  oxide, 
substances  that  have  been  shown  to 
cause  cancer  in  test  animals.  Theae 
impurities  may  be  present  as  a  result  of 
impurities  in  reactants  used  to  produce 
the  additive.  Because  the  additive  Itself 
has  not  been  shown  to  cause  cancer, 
however,  the  anticancer  clause  does  not 

apply. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper  bound  hmit  of  risk  presented 
by  the  carcinogenic  chemicals.  1.4- 
dioxane  and  ethylene  oxide,  that  may  be 
present  as  impurities  in  the  additive. 
Based  on  this  evaluation,  the  agency  has 
concluded  that  the  additive  Is  safe  under 
theproposed  conditions  of  use. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  the  agency  has  used 
to  examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  In  various  other  food  and 
color  additives  that  contain  carcinogenic 
Impurities  (49  FR  13018;  April  2, 1984). 
This  risk  evaluation  of  the  carcinogenic 
Impurities  has  two  aspects:  (1) 
Assessment  of  the  worst-case  exposure 
to  the  Impurities  from  the  proposed  use 
of  the  additive:  and  (2)  extrapolation  of 
the  risk  observed  in  the  animal 
bioassays  to  the  conditions  of  probable 
exposure  to  humans. 

A.  1.4-Dioxane 

Based  on  the  fraction  of  the  dally  diet 
that  may  be  in  contact  with  surfaces 
containing  the  additive  mono-  and  dl(2- 
alkenyl)Buccinyl  esters  of  polyethylene 
glycol  containing  not  less  than  90 
percent  of  the  diester  pjroduct  and  in 
which  the  alkenyl  groups  are  derived 
from  olefins  that  contain  not  less  than  95 
percent  of  Cn  C»i  groups,  and  assuming 
100  percent  migration  of  the  1.4-dioxane 
that  could  be  present  In  the  paper 


contaming  the  additive.  FDA  estimated 
the  hypothetical  worst-case  exposure  to 
1,4-dloxane  to  be  4.5  nanograms  per 
person  per  day  (Ref.  5).  The  agency  used 
data  from  a  carcinogenesis  bioassay  on 
1.4-dioxane  conducted  for  the  National 
Cancer  Institute  (Ref.  4)  to  estimate  the 
upper  bound  level  of  lifetime  human  risk 
from  the  exposure  to  this  impurity  that 
might  result  from  the  proposed  use  of 
the  additive.  The  results  of  the  bioassay 
on  1.4-dioxane  demonstrated  that  the 
material  was  carcinogenic  for  female 
rats  under  the  conditions  of  the  study. 
The  test  material  caused  signiflcanUy 
Increased  incidence  of  squamous  cell 
carcinomas  and  hepatocellular  tumors 
in  female  rats. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  (the  Committee)  reviewed 
this  bioassay  and  other  relevant  data 
available  In  the  literature  and  concluded 
that  the  findings  of  carcinogenicity  were 
supported  by  this  Information  on  1.4- 
dioxane.  The  Committee  further 
concluded  that  the  1,4-dioxane  bioassay 
provided  the  appropriate  basis  on  which 
to  calculate  an  estimate  of  the  upper 
bound  level  of  lifetime  risk  from 
potential  exposure  to  1,4-dioxane 
stemming  from  the  proposed  use  of  the 
additive. 

The  agency  used  a  quantitative  risk 
assessment  procedure  ( linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  animal  experiment 
to  the  very  low  doses  encountered  under 
the  proposed  conditions  of  use.  This 
procedure  is  not  likely  to  underestimate 
the  actual  risk  from  very  low  doses  and 
may,  In  fact  exaggerate  It  because  the 
extrapolation  models  used  are  designed 
to  estimate  the  maximum  risk  consistent 
with  the  data.  For  this  reason,  the 
estimate  can  be  used  with  confidence  to 
determine,  to  a  reasonable  certainty, 
whether  any  harm  will  result  from  the 
proposed  conditions  and  levels  of  use  of 
the  food  additives. 

Based  on  a  worst-case  exposure  of  4.5 
nanograms  per  person  per  day.  FDA 
estimates  that  the  upper  bound  limit  of 
individual  lifetime  risk  from  the 
potential  exposure  to  1.4-dioxane  from 
use  of  the  subject  additive  is  1.6XlO-'«. 
or  less  than  2  in  10  billion  (Ref.  6). 
Because  of  numerous  conservatisms  in 
the  exposure  estimate,  lifetime  averaged 
individual  exposure  to  1.4-dioxane  is 
expected  to  be  substantially  less  than 
the  estimated  daily  intake,  and. 
therefore,  the  calculated  upper  bound 
limit  of  risk  would  be  less.  Thus  the 
agency  concludes  that  there  is  s 
reasonable  certainty  of  no  harm  from 
the  exposure  to  1,4-dioxane  that  might 


result  from  the  proposed  use  of  the 
additive. 

B.  Ethylene  OxJde 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  In  contact  with  surfaces 
containing  the  additive  mono-  and  di(2- 
alkenyl)succinyl  esters  of  polyethylene 
glycol  containing  not  less  than  90 
percent  of  the  diester  product  and  in 
which  the  alkenyl  groups  are  derived 
from  olefins  that  contain  not  less  than  95 
percent  of  Cu-Cu  groups  [Ref.  5).  FDA 
estimated  the  hypothetical  worst-case 
exposure  to  ethylene  oxide  from  the  use 
of  the  additive  to  be  4 J  nanograms  per 
person  per  day.  The  agency  used  data 
from  a  carcinogenesis  bioassay  on 
ethylene  oxide  conducted  by  the 
Institute  of  Hygiene.  University  of 
Mainz.  Federal  Republic  of  Germany 
(Ref.  3),  to  estimate  the  upper  bound 
level  of  lifetime  human  risk  from  the 
exposure  to  this  Impurity  that  might 
result  bom  the  proposed  use  of  the 
additive.  The  results  of  the  bioassay  on 
ethylene  oxide  demonstrated  that  the 
material  was  carcinogenic  for  female 
rats  under  the  conditions  of  the  study. 
The  test  material  caused  significantiy 
increased  incidence  of  squamous  ceU 
carcinoma  of  the  forestomach  and 
carcinoma  in  vita  of  the  glandular 
stomach. 

The  Committee  reviewed  this 
bioassay  and  other  relevant  data 
available  in  the  literature  and  concluded 
that  the  findings  of  carcinogenicity  were 
supported  by  this  information  on 
ethylene  oxide.  The  Committee  further 
concluded  that  the  ethylene  oxide 
bioassay  provided  the  appropriate  basis 
on  which  to  calculate  an  estimate  of  the 
upper  bound  level  of  lifetime  risk  from 
potential  exposure  to  ethylene  oxide 
stemming  from  the  proposed  use  of  the 
additive. 

Based  on  a  worst-case  exposure  of  4.5 
nanograms  per  jjerson  per  day,  FDA 
estimates  that  the  upper  bound  Umit  of 
individual  lifetime  risk  from  the 
potential  exposure  to  ethylene  oxide 
from  the  use  of  the  subject  additive  is 
8xl0'*  or  less  than  8  in  1  billion  (Ref. 
6).  Because  of  numerous  conservatisms 
in  the  exposure  estimate,  lifetime- 
averaged  Individual  exposure  to 
ethylene  oxide  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake,  and,  therefore,  the 
calculated  upper  bound  limit  of  risk 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  fit)m  the  exposure 
to  ethylene  oxide  that  might  result  from 
the  proposed  use  of  the  additive. 


IIL  Need  for  ^ledfications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amoimts  of  1,4-dioxane  and 
ethylene  oxide  in  the  additive.  The 
agency  fmds  that  specifications  are  not 
necessary  for  the  foUowing  reasons:  (1) 
Because  of  the  low  levels  at  which  1.4- 
dioxane  and  ethylene  oxide  may  be 
expected  to  remain  as  impurities 
following  production  of  the  additive,  the 
agency  would  not  expect  these 
impurities  to  become  components  of 
food  at  other  than  extremely  low  levels; 
and  (2)  the  upper  bound  limit  of  lifetime 
risk  from  exposure  to  these  impurities, 
even  under  worst-case  assumptions,  is 
very  low,  less  than  2  in  10  billion  for  1,4- 
dioxane  and  less  than  8  in  1  billion  for 
ethylene  oxide. 

rv.  Conclusion  on  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of  the 
additive  in  paper  and  paperboard 
products  in  contact  with  dry  food  is 
safe,  and  that  S  176.180  (21  CFR  176.180) 
should  be  cunended  as  set  forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

Hie  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
sifpuficant  impact  and  the  evidence 
supporting  that  finding,  contained  In  an 
environmental  assessment  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  14, 1989  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 


numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  ^lall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  Include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  E>ockets  Management  ^ncfa 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Part  178  Is  amended 
ail  follows: 

PART  17«— IMCMRtCT  FOOD 
AOOrnVE&  PAPER  AMD 
PAPCRBOARO  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
Part  176  continues  to  read  as  follows: 

Authority:  Secj.  »!(•).  408.  72  Stat.  1794- 
1788  ••  imendod  (21  U  SC  J21(i|.  34«)  21 
CFR  5  10  and  5.81 

2.  Section  178.180  is  amended  in 
paragraph  (b)(2)  by  alphabetically 
adding  a  new  entry  in  the  table  under 
the  headings  "List  of  substances"  and 
"Limitations"  to  read  as  follows; 


|17«.1M    Components  of  paper  and 
p^ertMerd  m  oontaet  wNtt  dry  food. 


(b)  •  •  • 

(2)  •  •  • 

UM  of  subManoM 

Ijmaasona 

•              •              •              • 

Mono-     and     dK2«»«iy()«ucany» 

• 

For  uM  only 

mtrnn    al    pci<y<<hy<an«    ^fcxit 

M  ar 

oomanng  not  lMa  than  90  par 

•nnjlBW^f 

omU  of  Iha  <*MMr  product  and 

(1  ofvcn  t»  iSianvt  group*  ar* 

dwvwl  tnm  oMIna  tiat  oon««n 

not  MM  twi  96  p«0«nt  0(  C„- 

C«  groi4>«. 

•              •              •              • 

• 

DatiKl  March  7.  1080. 
Richard  |.  Rook. 

Acting  Dinctor.  Center  for  Food  Safety  and 
Applied  Sutntion 

[FR  Doc.  tO-VM*  Filed  3-14-a»  8.45  am| 
[  4«aa-«i-4> 


21CFRPwt  177 
(OocketNaSTF-OSaol 

Indirect  Food  Addlttvee:  Polytnere 

AOaNCr  Food  and  Dn:g  Administration 
ACnosc  Final  rule. 


:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyoxyethylene  grafted 
polydimethylsiloxane  as  an  extrusion 
aid  in  the  production  of  olefin  polymers 
for  food  contact.  This  action  is  in 
response  to  a  petition  filed  by  Union 
Carbide  Corp 

DATms:  Effective  March  15.  1989;  written 
objections  and  requests  for  a  hearing  by 
April  14.  1989 

AOOMdSS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 


305).  Food  and  Drug  Administration.  Rm. 
4-82.  5800  Fishers  Lane,  Rockville,  MD 
20857. 

po«  njmxm  ipowmatiow  contact. 
Hortense  S.  Macon.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration.  200  C  St. 
SW  .  Washington.  DC  20204.  202-472- 
5860. 

•UP^LUMDrrAHV  WfOWMATTOW:  In  a 
notice  published  In  the  Federal  Register 
of  December  15, 1987  (52  FR  47637).  FDA 
announced  that  a  food  additive  petition 
(FAP  7B4041)  had  been  filed  by  Union 
Carbide  Corp..  Bound  Brook.  NJ  08805. 
proposing  that  1 177.1520  Olefin 
polymen  (21  CFR  177.1520)  be  amended 
to  provide  for  the  safe  use  of 
polyoxyethyiene-grafted 
polydimethylsiloxane  as  an  extrusion 
aid  in  the  production  of  olefin  polymers 
for  use  in  contact  with  food. 

FDA.  in  its  evaluation  of  the  safety  of 
this  additive,  reviewed  the  safety  of 
both  the  additive  and  the  starting 
materials  used  to  manufacture  the 
additive.  Although  polyoxyethyiene- 
grafted  polydimethylsiloxane  has  not 
been  found  to  cause  cancer,  it  may 
contain  minute  amounts  of  ethylene 
oxide  and  1.4-dioxane  as  impurities  from 
Its  production.  These  chemicals  have 
been  shown  to  cause  cancer  in  test 
animals.  Residual  amounts  of  reactants 
and  byproducts,  such  as  these 
chemicals,  are  commonly  found  as 
contaminants  in  chemical  products. 
Including  food  additives. 

L  Detenninstkn  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  34a(c)(3)(A)).  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  The  concept  of  safety 
embodied  m  the  Food  Additives 
Amendment  of  1958  is  explamed  in  the 
legislative  history  of  the  provision: 
"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  an  additive.  It  does 
not — and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  under  any  conceivable 
circumstance  "  (H.  Rept.  No.  2284.  85th 
Cong.,  2d  Sess.  4  (1958).)  This  defmition 
of  safety  has  been  incorporated  into 
FDA's  food  additive  regulations  (21  CFR 
170.3(i))  The  anticancer  or  Delaney 
clause  of  the  Food  Additives 
Amendment  (section  409(c)(3)(A)  of  the 
act  (21  U  S.C.  348(c)(3)(A)))  provides 
further  that  no  food  additive  shall  be 


deemed  to  be  safe  if  it  is  found  to  induce 
cancer  when  ingested  by  man  or  animal. 

In  the  past,  FDA  has  often  refused  to 
approve  the  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  it 
possible  for  FDA  to  establish  the  safety 
of  additives  that  contain  carcinogenic 
chemicals  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  DAC  Green  No.  8, 
published  in  the  Federal  Register  of 
April  2. 1982  (47  FR  14138).  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  impurity.  Since 
that  decision.  FDA  has  approved  the  use 
of  other  color  additives  and  food 
additives  on  the  same  basis. 

An  additive  that  has  not  been  shown 
to  cause  cancer,  but  that  contains  a 
carcinogenic  impurity,  may  properly  be 
evaluated  under  the  general  safety 
clause  of  the  statute  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive. 

TTie  agency's  position  is  supported  by 
Scott  v.  FDA.  728  F.  2d  322  (6th  Cir. 
1964).  That  case  involved  a  challenge  to 
FDA's  decision  to  approve  the  use  of 
D&C  Green  No.  5,  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  sho%vn  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  hst  this  color  additive,  the 
U.S.  Court  of  App)eals  for  the  Sixth 
Circuit  rejected  the  challenge  to  FDA's 
action  and  affirmed  the  Ustlng 
regulation. 

II.  Safety  of  Petitioned  Use 

FDA  estimates  that  the  petitioned  use 
of  polyethylene-grafted 
polydimethylsiloxane  will  result  in 
extremely  low  levels  of  exposure  to  this 
additive.  The  agency  calculated  the 
estimated  daily  intake  of  the  additive 
based  on  considerations  such  as  the 
migration  of  the  additive  under  the  most 
severe  intended  use  conditions  and  the 
types  of  food-contact  articles  that  may 
contain  this  substance.  The  agency 
estimated  the  daily  intake  for  the 
additive  to  be  428  micrograms  per 
person  per  day. 

FDA  doef^not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  additive 


whose  use  will  result  in  such  low 
exposure  levels  [Refs.  1  and  2),  and  has 
not  required  t>uch  testing  here.  However, 
the  agency  has  reviewed  available  data 
from  acute  studies,  subchronic  rat  and 
dog  studies,  and  mutagenicity  tests  with 
the  additive.  No  adverse  effects  were 
observed  in  these  studies,  except  for 
marginal  histopathology  effects  at  the 
highest  dose  level  in  the  subchronic  dog 
study.  Based  upon  the  agency's  further 
review  of  this  subchronic  dog  study, 
FDA  determined  that  there  is  an 
adequate  margin  of  safety  for  the 
proposed  use  of  the  additive. 

Because  polyoxyethyiene-grafted 
polydimethylsiloxane  has  not  been 
shown  to  cause  cancer,  the  anticancer 
clause  does  not  apply  to  it.  However, 
FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper  bound  limit  of  risk  presented 
by  the  carcinogenic  chemicals  that  may 
be  present  as  impurities  in  this  additive. 
Based  on  this  evaluation,  the  agency  has 
concluded  that  the  additive  is  safe  under 
theproposed  conditions  of  use. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  the  agency  has  used 
to  examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain  carcinogenic 
impurities  (see.  e.g..  49  FR  13018  and 
13019;  April  2, 1984).  This  risk  evaluation 
of  the  carcinogenic  impurities  ethylene 
dioxide  and  1,4-dioxane  has  two 
aspects:  (1)  Assessment  of  the  worst 
case  exposure  to  the  impurities  from  the 
proposed  use  of  the  additive  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  exposure  to  humans. 

A.  1,4-Dioxane 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  polyoxyethyiene-grafted 
polydimethylsiloxane,  and  on  the  level 
of  1.4-dioxane  that  may  be  present  in  the 
additive  (Ref.  5),  FDA  estimated  the 
hypothetical  worst-case  exposure  to  1.4- 
dioxane  from  the  use  of  this  additive  to 
be  0.18  microgram  per  person  per  day. 
The  agency  used  data  in  a 
carcinogenesis  bioassay  on  1,4-dioxane 
conducted  for  the  National  Cancer 
Institute  (Ref.  4)  to  estimate  the  upper- 
bound  level  of  lifetime  human  risk  from 
exposure  to  this  chemical  stemming 
from  the  proposed  use  of  the  additive. 
The  results  of  the  bioassay  on  1,4- 
dioxane  indicated  that  the  material  was 
carcinogenic  for  female  rats  under  the 
conditions  of  the  study.  The  test 
materi=il  caused  significantly  increased 


Incidence  of  squamous  cell  carcinomas 
and  hepatocellullar  tumors  in  female 
rats. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  (the  committee)  reviewed 
this  bioassay  and  other  relevant  data 
available  in  the  literature  and  concluded 
that  the  findings  of  carcinogenicity  were 
supported  by  this  information  on  1,4- 
dioxane.  The  committee  further 
concluded  that  the  1,4-dioxane  bioassay 
provided  the  appropriate  basis  on  which 
to  calculate  an  estimate  of  the  upper- 
bound  level  of  lifetime  human  cancer 
risk  from  potential  exposure  to  1.4- 
dioxane  stemming  from  the  proposed 
use  of  the  additive. 

The  agency  used  a  quantitative  risk 
assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  study  with  male 
rats  (the  most  sensitive  animals)  to  the 
very  low  doses  encountered  under  the 
proposed  conditions  of  use.  This 
procedure  is  not  likely  to  underestimate 
the  actual  risk  &om  very  low  doses  and 
may,  in  fact  exaggerate  it  because  the 
extrapolation  models  used  are  designed 
to  estimate  the  maximum  risk  consistent 
with  the  data.  For  this  reason,  the 
estimate  can  be  used  with  confidence  to 
determine  to  a  reasonable  certainty 
whether  any  harm  will  result  from  the 
proposed  conditions  and  levels  of  use  of 
the  food  additive. 

Based  on  a  worst-case  exposure  of 
0.18  microgram  per  person  per  day,  FDA 
estimates  that  the  upper-bound  limit  of 
individual  lifetime  risk  from  potential 
exposure  to  1.4-dioxane  from  use  of  the 
subject  additive  is  6.3x10**  or  less  than 
1  in  158  million.  (Ref.  6).  Because  of 
numerous  conservatisms  in  the  exposure 
estimate,  lifetime-averaged  individual 
exposure  to  1.4-dioxane  Is  expected  to 
be  substantially  less  than  the  estimated 
daily  intake,  and  therefore,  the 
calculated  upper-bound  risk  would  be 
less.  Thus,  the  agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  exposure  to  1,4-dioxane  that 
might  result  from  the  proposed  use  of 
the  additive. 

B.  Ethylene  Oxide 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  polyoxyethyiene-grafted 
polydimethylsiloxane,  and  on  the  level 
of  ethylene  oxide  that  may  be  present  in 
the  additive,  FDA  estimated  the 
hypothetical  worst-case  exposure  to 
ethylene  oxide  from  the  use  of  this 
additive  to  be  0.18  microgram  per  person 
per  day  (Ref.  5).  The  agency  used  data 
from  a  carcinogenesis  bioassay  on 
ethylene  oxide  conducted  by  the 
Institute  of  Hygiene,  University  of 


Mainz,  Federal  Republic  of  Germany 
(Ref.  3),  to  estimate  the  upper-bound 
level  of  lifetime  human  risk  from 
exposure  to  this  chemical  stemming 
from  the  proposed  use  of  this  additive. 
The  results  of  the  bioassay  on  ethylene 
oxide  indicated  that  this  material  was 
carcinogenic  for  female  rats  under  the 
conditions  of  the  study.  The  test 
material  caused  significfmtly  increased 
Incidence  of  squamous  cell  carcinoma  of 
the  forestomach  and  carcinoma  in  situ 
of  the  glandular  stomach. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  reviewed  this  bioassay  and 
other  relevant  data  available  in  the 
literature  and  concluded  that  the  finding 
of  carcinogenicity  was  supported  by  this 
information  on  ethylene  oxide.  The 
committee  further  concluded  that  the 
ethylene  oxide  bioassay  provided  an 
appropriate  basis  on  which  to  estimate 
an  upper-bound  level  of  human  risk  from 
potential  exposure  to  ethylene  oxide 
stemming  from  the  proposed  use  of  the 
additive. 

Based  on  a  worst-case  exposure  of 
0.18  microgram  per  person  per  day.  FD.^ 
estimates  that  the  upper  bound  limit  of 
individual  lifetime  risk  from  potential 
exposure  to  ethylene  oxide  from  the  use 
of  the  subject  additive  is  3.3  x  10' '  or 
less  than  1  in  3  miUion  (Ref.  6).  Because 
of  numerous  conservatisms  in  the 
exposure  estimate,  lifetime-averaged 
individual  exposure  to  ethylene  oxide  is 
expected  to  be  substantially  less  than 
the  estimated  daily  intake,  and 
therefore,  the  calculated  upper-bound 
risk  would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  the  exposure 
to  ethylene  oxide  that  might  result  from 
the  proposed  use  of  the  additive. 

C.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessarj'  to 
control  the  amount  of  1,4-dioxane  and 
ethylene  oxide  in  the  food  additive.  The 
agency  finds  that  specifications  are  not 
necessary  for  the  following  reasons  (1) 
Because  of  the  low  levels  at  which 
ethylene  oxide  and  1.4-dioxane  may  be 
expected  to  remain  as  imputities 
following  production  of  the  additive,  the 
agency  would  not  expect  these 
impurities  to  become  components  of 
food  at  other  than  extremely  small 
levels;  and  (2)  the  upper-bound  limit  of 
lifetime  risk  from  exposure  to  these 
impurities,  even  under  worst-case 
assumptions,  is  very  low,  less  than  1  in 
158  million  for  1,4-dioxane  and  less  than 
1  in  3  million  for  ethylene  oxide. 
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D  Conclusion  on  Safety 

PDA  ha»  evaluated  the  available  data 
and  other  relevant  material  and 
conciudei  that  the  proposed  use  of  the 
additive  in  olefin  polymers  is  safe  and 
that  1 177  1520  should  b«  amended  in 
paragraph  (b)  as  set  forth  below 

In  accordance  with  1 171  1(h)  (21  CFR 
171  l(hl).  the  petition  and  the  documents 
that  TOA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
.N'utntion  by  appointment  with  the 
Information  contact  person  listed  above 
As  provided  in  21  CFR  171  1(h).  the 
axency  will  delete  from  the  documents 
any  matenals  that  are  not  available  for 
public  disclosure  before  making  the 
diM.uments  available  for  inspection. 

The  agency  has  carefully  considered 
the  p<5tential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  Impact 
on  the  human  environment,  and  that  an 
environmental  unpact  statement  is  not 
required.  The  agency's  finding  of  no 
smnificant  impact  and  the  evidence 
•  upp<5rting  that  finding,  contained  in  an 
pnvironmental  assessment,  may  be  seen 
in  the  LkxJiets  Management  Branch 
(address  at>ove)  between  9  am  and  4 
p  m  .  Monday  thrr)Ugh  Friday 

III.  R«f«r«nc«s 

The  following  references  have  b«?en 
placed  on  display  In  the  Do<'.kets 
Management  Branch  (address  ab<jve) 
and  may  be  seen  by  interested  persons 
between  9am  and  4  p  m  .  Monday 
through  Fnday 

1  Carr.  (i  M  .  ■'Carv:int)genicity 
Testing  Programs  "  in    Yoi^  Safety 
Where  Are  We?.'  Committee  on 
Agni.ulture.  .Nutrition,  and  Forestry   U.S. 
Senate,  p  M.  luly  IffTy 

2  Ikokiiski.  C.  I  ,    Regulatory  Fcxjd 
Additive  Toxicology."  m  'Chemiral 
Safety  Regulations  and  (Compliance. ' 
FUlited  by  F   Homburger  and  I   K. 
Mar^iuis,  S  Karger.  .New  York.  NY,  pp 
24-31.  1985 

3  IKinkeltxTR.  H  .  ' Cananogenicily  of 
F.thyiene  Oxide  and  1.2  f»n)pylene  Oxide 
up<in  IntragHfitnc  Administration  to 
Rats  ■'  Hnfth  Imimal  of  Ciinctr  4flr924. 
11JB2 

4  Uioassay  of  1.4  Uioxane  for 
Possible  Can;inogenicity.  '  National 
Cancer  Institute.  NCl-C:C-TR^flO.  1M7H 

5  Memorandum  dated  August  1ft, 
imw.  from  Fo<Ki  and  Color  Additives 
Review  Section  to  lndire(  t  Additivt-s 
Brjnch.    KAP  7H44)41  — nnicn  Cartn,!.- 
VMr\>  .  poiyoxyethylent-  yrHted 
polyiiimethylsiloxane  as  an  extPisinn 
Hid  in  the  pn>ductlon  of  olefin 
piilymers  ' 


6.  Memorandum  dated  September  14. 
1988,  from  the  Quantitative  Risk 
Assessment  Committee  to  the  Office  of 
Toxicological  Sciences.  Ethylene  Oxide 
and  1.4-Dloxane  Impurities  PAP  7B4041 

IV.  Ob^ctloQa 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  Apnl  14,  1989,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numt)ered  objection  shall  specify  with 
partjculanty  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
Is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  Intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  Include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  nght  to  a  heanng  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
m  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9am  and  4  p  m..  Monday 
through  Fnday 

List  of  Sub}«:U  In  21  CFR  Pari  177 

Foixl  additives.  Food  packaging 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Pari  177  is  amended 
as  follows; 

PART  177— INWRECT  FOOO 
ADOmVES:  POLYMERS 

1   The  authonty  citation  for  21  CFT* 
Part  177  continues  to  read  as  follows: 

Authortty   S«:i   2Ul|i|.  400,  72  Stat   I'M- 
rfJHsis  mended  CI  ISC  3-:i(il,  Mfll  21 
CyV.  i  10  unit  5fll 

Z-  Section  177  1520  is  amended  in 
paragraph  (bl  by  alphat)etically  adding  a 
new  entry  in  the  table  under  the 
headings  'Substanie  '  and  "Limitrftions  " 
fii  redd  as  follows 

t{  177  1S20    0*m1k\  pctrmmn. 

»  •  *  •  • 

(b)  •   •   • 


Sotwtwx* 


Umilation* 


PotyonyffVn^^rafWd       For  u»«  ••  sr  sxtrusion 
potyiai'WiytiSOKans  ma  r>  9m  prtxluction 

(CAS  R«o^  No  00037-         o(  aKtrudad  otvfin 
54-2)  pci»ym«rs  th«t  oompty 

mnti  1 177  iUO<c)ai 
••vats  not  to  mcwad 
03  p«rc«ni  by  ■  sight 
of  iTw  potynar  The 
ftoNhad  potymar  « 
uMd  r  contact  witt) 
foods  undar  condrtiont 
o(  jaa  B  through  H 
dMci*ad  IT  Tabta  2 
o«  I  1 76  1 70  o«  this 
chaptar 


Dated  March  9.  1989 
Rooald  G.  Qwawnora. 

Acting  .Assoijate  Commissioner  for 

Regulatory  A  ^airs. 

[FR  Doc  86-5985  Filed  3-14-8e;  8:45  am) 
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DEPARTMENT  Of  JUSTICC 
Onig  Enforcement  Admtntetretton 
21CFRPMrt19M 

Exempt  Chemical  Preparatlone 

AOKjCY:  Drug  Enforcement 

Administration  (DEA) 

ACnolC  Interim  rule  and  request  for 

comments. 


;  This  interim  rule  amends 
i  1308.24  of  Title  21  of  the  Code  of 
Federal  Regulations.  The  below-listed 
chemical  preparations  and  mixtures 
which  contain  controlled  substances 
replace  the  list  of  exempt  chemical 
preparations  set  forth  in  i  130e.24(i). 
This  action  is  DEA's  periodic  review  of 
the  exempt  chemical  preparation  list. 
Preparations  included  in  the  list  are 
exempted  from  the  application  of 
specific  provisions  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970,  and  from 
certain  Drug  Enforcement 
Administration  regulations. 
OATCS:  Effective  date  Apnl  1.  1989 
Comments  must  be  submitted  on  or 
before  Apnl  14.  1989 
AOOMCSS:  Comments  should  be 
submitted  to  the  Administrator.  Drug 
Elnforcement  Administration.  1405  I 
Stn-et.  NW.,  Washington,  DC  20537. 
Attn:  Federal  Register  Representative 
K>n  FuiTTMCR  iNTomiA-noM  contact: 
Howard  McClain,  jr  .  Chief.  Drug 
Control  Section,  Telephone  (202)  633- 


SUPPLEMENTARY  INFOmiATION:  The 

Controlled  Substances  Act  as  amended 
by  the  Dangerous  Drug  Diversion 
Control  Act  of  1984  authorizes  the 
Attorney  General  in  accordance  with  21 
U.S.C.  811(g)(3)(B)  to  exempt  from 
specific  provisions  of  the  Act,  a 
compound,  mixture,  or  preparation 
which  contains  any  controlled 
substance,  which  is  not  for 
administration  to  a  human  being  or 
animal  and  which  is  packaged  in  such 
form  or  concentration,  or  with 
adulterants  or  denaturants,  so  that  as 
packaged  it  does  not  present  any 
significant  potential  for  abuse. 

The  Deputy  Assistfint  Administrator 
of  the  Drug  Enforcement 
Administration's  Office  of  Diversion 
Control  has  received  applications 
pursuant  to  (  1306^  of  Title  21  of  the 
Code  of  Federal  Regulations  requesting 
approval  of  exempt  status  provided  for 
in  21  CFR  1306^.  The  Deputy  Assistant 
Administrator  hereby  finds  that  each  of 
the  following  preparations  and  mixtures 
is  intended  for  laboratory,  industrial, 
educational  or  special  research 
purposes,  is  not  Latended  for  general 
administration  to  man  or  animal  and 
either  (a)  contains  no  narcotic  controlled 
substances  and  is  packaged  in  such  a 
form  or  concentration  that  the  packaged 
quantity  does  not  present  any  significant 
potential  for  abuse,  (b)  contains  either  a 
narcotic  or  non-narcotic  controlled 


substance  and  one  or  more  adulterating 
or  denaturing  agents  in  such  a  manner, 
combination,  quantity,  proportion,  or 
concentration  that  the  preparation  or 
mixture  does  not  present  any  potential 
for  abuse,  or  (c)  the  formulation  of  such 
preparation  or  mixture  incorporates 
methods  of  denaturing  or  other  means 
so  that  the  controlled  substance  cannot 
in  practice  be  removed,  and  therefore 
the  preparation  or  mixture  does  not 
present  any  significant  potential  for 
abuse.  The  Deputy  Assistant 
Administrator  further  finds  that 
exemption  of  the  following  chemical 
preparations  and  mixtures  is  consistent 
with  the  public  health  and  safety  as  well 
as  the  needs  of  the  researchers, 
chemical  analysts,  and  suppliers  of 
these  products. 

The  Deputy  Assistant  Administrator 
for  the  Office  of  Diversion  Control 
hereby  certifies  that  these  matters  will 
have  no  significant  impact  upon  small 
businesses  or  other  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act,  6  U.S.C  601  et  seq.  The 
addition  of  preparations  to  the  list  of 
exempt  chemicial  preparations  has  the 
effect  of  exempting  them  from  certain 
sections  of  the  Controlled  Substances 
Act  of  1970  and  its  regulations. 

It  has  been  determined  that  these 
changes  are  internal  matters  which  do 
not  require  formal  OMB  review. 

Exempt  Chemical  Preparations 


List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure,  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  202(d)  of 
the  Act  (21  U.S.C.  811(g)(3)(B))  and 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  by 
regulations  of  the  Department  of  justice 
(28  CFR  Part  0.100).  and  redelegated  to 
the  Deputy  Assistant  Administrator  of 
the  Drug  Enforcement  Administratioa 
Office  of  Diversion  Control,  pursuant  to 
47  FR  43370  ,  tiie  Deputy  Assistant 
Administrator  of  the  Office  of  Diversion 
Control  hereby  amends  21  CFR  Part  1308 
as  set  forth  below. 

PART  1308— SCHEDULE  OF 
CONTROLLED  SUBSTANCES 

1.  The  authority  for  Part  1308 
continues  to  read- 

Autfaority.  21  U.S.C  811.  812.  871(b). 

2.  In  §  1308.24(1)  the  table  is  revised  to 
read  as  follows: 

S  1308^4    Exempt  clwwitcO  preperettotis. 

(i)  •  *  • 
Gena  R.  Haiali|>, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

Dated  February  28. 1969. 


Sj^ip^f* 


Abbon  Laboratortes 

AbboB  t-aboratonaa 

ADOon  Laboraionaa 

Abboni-aboralortea. 
AbboPLsbCTalortaa. 
Abbott  Laboratonea. 
Abbott  l.aboraloriaa .. 
Abboni-iboraioriaa. 
Abbon  Laboralones.. 
Abbon  Laboratories.. 
Abbon  Laboratonas .. 


Abbon  Laboratonas. 

Abbon  Laboralortaa. 
Abbon  l.aboratonaa - 

Abbon  Laborakxias.. 

Abbon  Laboratories 

Abbon  Laboratorws 

Abbon  Laboratonas 

Abbon  Laboratonaa 

Abbon  Laboratories  

Abbon  Laboratories 


Product 


1254  Chotytgtycyttyrosine  Raagani  Sohjiion.  ^4o.  7816.. 
12SI-TtiyraKins  Reagent  Solution. 


AOx  Benzoytacgonirta  Fluorescein  Tracer  Solution 

AOx  Carmabinoids  Fluorescein  Tracer  Solution 

AOx  CanneUnoids  nesgent  Pack  (No.  9671-55) 

AOx  Cocaina  Motaboftta  Reagent  Pacfc  (No.  9670-55). 

AOx  Opiatea  Fluorascein  Tracer  Solution 

AOx  Opiatea  Reagent  Pack  (No.  9673-55) 

a  I—  III,  III  -  ,-,1 II  -  B.jk  r*  II  n    .  i     .    b  c 

Ampnotanwia  imk  uaBraiors,  o-r _~. 

Amphetwnina  Bulk  Controls.  L  and  H 

Ainphelamina  Class  OC  Pnmary  B-f  .UM.H  No.  9667 

(B-F.I.,M>fl  OC. 
Amphetamine  Stock  Standard  No.  97072.  97072  A-B .. 

Amphetamina  Stock  Standard,  No.  97072 


Form  ol  product 


Amphelamine/Metamphetamine    OC    Primary    Bulk 

Control  M.  Na  9668-M. 
Amphetamine/Melhwnphetamine  M  Bulk  Calibrators 

B-F  Code  Na  1A99  (B-F). 
Ampbetamine/Methamphetwtilne    II    Buk    Controls 

(UM.H)  Code  Na  1A99  (UM.H). 
Amptietamine/Methamphetamine   II   Calbrators   B-F 

No.  1A99  B-F. 
Amphetamine/Mettiamphetarrvne    11    Caliirators   No. 

1A99-01. 
Ampbetamine/Mettumphetamine  II  Controls  (L,M.H) 

Na  1A99-CM.H. 
Amphetamine/Methamphetamine     II     Controls     No. 

1A9»-ia 
Amphetamme/Methampbetamine  (II)  OC  Primary  B- 

F.UM.H  No.  1A99  (B-F,L,M.H)  OC. 


Plastic  Bottle:  20ml 

PtestK  BotUe.  25ml.  5ml.. 

Botae:  3i  ml 

Botde:  3.2ml 


Reagent  Pack:  50  tests. 
Reagent  Pack:  50  tests. 
Botae:  3i  ml 


Reagent  Pack:  SO  tests.. 

Flask:  2  Iter 

Flask:  2  iter 


Data 


Cartxv  10L  Flask:  4L,21..m500mt250ml.200 

ml,  100  ml  Bottle  5ml. 
Carboy:  20L,  10L  Ftaak:  4L,  2L  1L,  500  ml,  250  ml. 

200  ml,  100  ml  Bottle:  950ml,  500ml,  lOOrrt,  Smt 

Bottle:  125ml J 

Flasks:  1  Iter,  260  ml.  and  200  ml .1 


20L,  10L  Cartwy:  6L.  2U  1 L,  250  ml,  200  m(  Flask 
20L  10L  Carboy:  6L,  2L.  1 L  250  ml,  200  rrn  Flask 
5  ml  Vial 


tot  6  Vials. 
5ML  Vial„.. 
Kit  3  Vials . 


Carboy^  lOL  Flask:  41,  2L  IL.  500  ml.  250  ml.  200 
ml.  100  ml  Bottle;  5mL 


04/07/78 
04/22/76 
12/02/86 
12/02/86 

12/02/86 
12/02/86 
12/02/86 
12/02/86 
10/09/85 
12/09/85 
1 1 /22/88 

11/22/88 

09/30/85 
11/10/87 

08/26/88 

Oe/26'88 

06/ 26/88 

06  26/88 

08/26/88 

06/26/88 

11/22/88 


BEST  COPY  AVAILABLE 
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Abbon  ij 


Acbaa 

Kbbon  LMxvmlona* 

AUxXt  LitxirmKinM 

AMwM 

AUwA  LJboralonaa 

AbboO  LMnrMonM 

AMkM  LjtxxatonM 

AtJtKM 

AblMM  L 

Atitxitl  Litxntonaa 


AMxM  lAoratoriaa 
A{<ion  latxxalonaa 
Aitfna  (.iftoraionM 
Atjbon  (.^xxaliirwa 
A{*oa  La*oralonM 
Actoon  LatXYalnrKM 
Al*a«  laMivaluriM 
AiitKin  iJtxvaltnaa 

Aitbon  latxaafenaa 

AM>o«1  lat>o>abv<«« 


ExEMTT  Chemical  Preparatxjns — Continued 


CnsOuct 


-4- 


Form  ol  firodud 


Attiotf  Ltfroralonva 

i*f*rTTn  \  atii  ■"  '■  1 

^ttmM  1  a>  1  Bill  "  1 1              

AiOon  LalXTralonaa 

AiTftofl  1  a^KffalO'^ira        ,.., 

AM>nfl  (  f«^-»>'ai  ■        

ArOnn  1  atK^al^-'^m 

Artwfl  1  ^'^••^■''"^ 

A^^^^ifl^^^ran^/Wlu^^^^^^^l^n*^aa^      OC      fMmi>      B-  ' 

F  UM.M  No   WMS  «»-^X.M.H)  CX.  I 

■»H<i1aiiiii  i^MttmiyHm^nma  OC 

■p«  ConkTJi  M   l^«o  0e68-M 
BatMM  au0w  0  06  Moto 
B»ttM  B»ifcg  OWMniafiX  SoluBow  No   r«>«         . 

Buft  CaikaMar  S-f  l«a  MBi  S-f ^ 

Bu»  Confcrt  L,H  Ma  OMS  CM ( 

OC    Pnmvy    B-f  .LkiH    Mo.    9Me    ^  j 
FJ.J«.H)OC 
B«tM«alM  OC  Pnmw>  Bull  Coarkol  M.  Ma 

OC    PnmarY    *i    ll  «    Cmi^Kl    M.    Wx 


Cartwr   'OL  FlMk    *U  2U   'L  500  mt  250  ■<  200 
■(.  lOOid  Bom*,  iri. 


Boo*  iirrt 

•  A,  19  L 

•.S.  19  L 


C««»r   10L  FlMk   4LruiU900a«.»0iiil2O0 
irt.  100  irt  Bonta  5  mi 

1  «•  250  mt  »«d  aOO  flii 

SbH-  


:J 


AJ:ibo<1  LMnralnnaa 

A£)C)oft  LAtioratrmtta                       ,,  , 

f\rjtxin  itfinratorlaa         -, 

Aotnn  L^Hxatofiaa 

Ahtmfl  1  ^Tfyali   'ii           

AMK^   I  1*TT^«1l1-'H 

A  ^H*   1  ^»~«tr— 

Sarum   OC    Prtraary   B~FJ_M>1   Ma 
.L.M,HV-OC 

*  CiMrtDr  Ma  M74  B^ 
OantDduaiMnaa  8Uk  C«t)r«KM.  A-f  Ma.  •V4 

OliajJWiiH  II  Bi*  QonM  UH  Na  9074  UH ^ 

Bwzodazapnaa  Bu»  ConlroM.  L  and  H  Mo  9674    _     ' 
OC    Pnm«r>    BUk   Conro<    M,   Mo   ' 

Bwodazaprwa   OC   Ptmary   Bi*   CoMMi  M.   Ma 

•■74-M 
n«iiii<^iafiaa    OC   fiaiir   B-^.L.M.H   No    9874 
(B-F  LM.H1  OC  I 

S*nk  9— aaid  Ma   97tat.  C/ISI  j 
A-a 

Ba»Mii«ioao»WTa  Slocli  StandaKL  Mo  971S2 

OGMAOM^xialic  n  Na  mt  

CarviabnoKta  Bu*  CaaraMra  B-F { 

CaM^Mo*  Bulk  riMnian  a~f | 

CMrwtMKKM  Bull  Corftoli  LM.  and  H , 

CamaUawidB  BUk  ConWM  UI*.H .  —I 

BUh  rmom  <Mo  MltH  .j 

Stoai  Standan]  9«a  MSOV i 

StocH  StwMrd  <Mo  ft4l93J 

Stock  Tr»«  (No  »4l»4l        _    . 

Cai»tia'Kj«ia-aS  BUK  CaftoMora  B-^  Ms  SMT  B-f 
CwvaknoKM-OS    B>Jk    CorMM   (L.M>«   Coda   Na 
3897  (L,M.H) 

C«vM]avM)a-aS  BUk  Trooai  Coda  Mo  »6«2B   ^ 

Cmw^MToiUn^GS  CaMiraMia  B-F  Ma  MO?  B-F 
C««wtavad»-aS  faiNatnta  Ma  3aa7~Ol 

Cor*ola  (UM  Ml  Mo   3887  l.Mm 
Co<*uiaMo   3007    to 
CannabvioK>»^<>S  n— pant  Pack   lOO  Taa*  Mo    3897- 


B<  100  rT<  Bo«tM   Sm 

Cw^vr  f  5  19  1                

'~w*or  9  f  1  a  > 

^Vr**  7  Mv                                        ,._ 

FtHiia  1  Mar.  250  ml.  and  200  m< _ 

C»twy    tOL  FVai*    au  »-.   1L  500  n<.  2M  »»<.  200  i 
(!«.««•«•«  Bora*  5n«.  I 

OaAor  lOL,  1CX  FMak.  4C  H.   tU  500  Mi.  250  ml.  { 
200  ai  too  mi.Bo««a  »50mt.  500rT)(.  lOOa^  Soil 

BoOa   125M1 

K*  100  MaM 
2Mar 


nMka.2 

«25ni 
125  rr* 
FMak  5  bK. 


»  L  W  L  Oartoy  «U»U1U250n«.  SOOmi  FMak 
2D  L.  10  L  Cartioy  eL2C1L.290fr<.  tOOir^  Flaa* 


10  LCartioy-.  6  L  2  L  Flaak. 

5  Trt  VW    . 

fJt  «  VMM 

imt  *r<tt 

K*  s  ywa 

Kit  100  Taata 


20 


J7-T 


CfKittt^/cmt    Oalaiwi    #«atitiiQ    Ha^jart    SoMun  ( 
Mo    78 1  7  ) 

Cxicana  Ua«aboMa  B^k  r aerator  B^F  Mo  IVO  8-^  , 
Cxicara  lliUtj:Mi  BiA  CalMrakx  B-F  Mo  98/0  ^-^ 
Cxxmrm  MaMboMa  6t*  QM»aM  U^  Na  9e70-i><  .^ 
Coc«na  Malafboila  B>Jk  Con»«ta.  L  wv)  H  Ma  9870  .  ., 
Cocara  WMabdlaBtA  Traoai  Mo  9707;  _.  .  _  . 
(Vicaaia  trMaboma  BtA  TrK:ar  Mo  9870 
Oncana  WaftjukM  OC  Pramy  B-F     L.   M    H.  No 

mro  (B  F    U  M,  MV-QC  I 

Cocana  VlalitxjiHa  OC  Pnmvy  Be*  Contr^  M.  Mo 

a«W-M 
Cocana  MalatukM  OC  ('iliii;  Slandam  ComrX  M.  ' 

Ma  mn>~m  . 

Stock  Trocar   Mo   9870   

<B  n  Coda  Mo  9678  (B-  ' 


—  .|  Sal  ¥W. 


9  5.  18  L- 


C^rtnr  9  V  «•  L. 
FMak.  2  «w  _.. 
Catior  to.  20  L  . 
F^riL  4  Mar 


Catioir    UX  FMak  41.,  2L  tl,  500  ml.  250  ml.  200 

ml.  100  ml.  BoRIa  S  oil 
riaaka   1  Urn.  2S0  ml.  vxJ  200  ml  

BoW«   5  rr^  _ _____ 


kMhadsna  BUi  C^taotofa  a.M  H)  Coda  Mo    98^6  ' 

a.M.H) 

tia»iai.k>na  BUk  Skoc*  SUalad  Co^  Mo   »Sg^^ 

Ua4r«dona  Catvaton  Mo   96*8-01 

UatradtwM  C^l>alan  B-F  No   I8  7«  »^ t 

Uathadona  (.xxKr*  L.M  H  No  98'»-C.M,H \ 

kMChadcna  LxyttuM  Ma  •ST'S-  I Q  ' 

Uatfialona  Slock  Slaridad  Coda  Mo   '^'"^  | 

Morprtna  Stock  SlaidaKl  Ma  •7JB1 i 


Vm  5ml _ 

20  U  10  L  C«ft)oy  eU2U1U250ml,  200ml  Flask  ' 

70  U  10  l  Cartxjy  eU2UlL250ml.  2O0ml  Flask 


10  t  Cartjoy  6  L.  2  U  1  L  Flaak. 
Kit  e  V^ala 

5  na  VSal 

5  ml  ViaL 

nr  I ' 


Mivprwia  SUxk  MafKlafl   So  97^91  A-B  


MlVI*  <*T»titLi<tnl     H.A     ■.  jirilT'iit     L.MM     iN,5      96fl ' 
riiirikaaaiiam     Swuti     Stock     SUrxlar-J     ^■<      Hi4^. 

94»4i  A.a 


1  L  500  ml.  100  rm 
VM  I25«a 
CartJoy-  201.  Kk. 

joooa  100M 

f^luk    10  Mart 


4L.  2U   1L  500  ml.  250  ml. 
•SOml.  SOOhH.  tOOmI   SmI 


Cafcor  2QL.   10L  FM*  4c  2U   1L,  500  ml.  2S0  ml 

200  ml.  100  ml  Bottte   »V)  ml  500  ml. 100  ml. 5  rr*. 


11/22/98 

11M0/87 

04/22/78 
MA>7/78 
07/01/88 
07701/88 

n/22/«« 

ll/K)/B7 

11/10/87 

1 1 /22/i8 

07/18/88 

04/21/88 
07/1B/B8 
04/21/86 
11/10/87 

ii/ia'87 

11/22/88 

11/23/88 

ll/21/»5 
04/07/78 
10/2</'88 
06/1«/87 
08/19787 
10/24/86 
10/77/86 

o«/-ia/s7 

to/ 24/86 

10/27/66 
07/28/89 
07/28/88 

07/28/88 
07/28/88 
07/28/88 
07/28/88 

07/28/88 
07/28  88 

07/28/88 
04/D7/78 

07/07/-«e 
ta/2B/«S 
07/07/88 
•flu'28/8& 
07/07/88 

KV2a/« 

11/23/88 

11/10/87 

11/10/67 

10/2tt/&5 
09  02   tv3 

09  02  ES 

09TI2'«8 
0902.  t>e 
09 '02  SB 
09  02,B8 
09/02/88 
09  02  88 
10/16/85 
11/22-88 

09/03   87 

1  1    22   b8 
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Exempt  Chemical  Preparattons— Continued 


S^^)pllBf 


AbboR  LaboratoriM. 


Product 


Nordwzepam  Stock  Standard  No.  97757,  97757  A,B. 


Abbofl  Laboratoriea .|  Nontezepam  Stock  Stwidwd,  No.  97757 

Abboa  Liboratones 

AbboO  Laboratorwa _ 

Abbott  Labor  aiodsa 

Abbott  Laboratonea 


Abbott  Laboratories. 


Opiata  Bulk  Calixalors.  B-F  No.  9673 ._ 

Opiate  Buk  Conlroia,  L  and  H  No.  9673  .„ 

Opiatea  Buk  Tracer.  No.  07458 

Opiatea  OC  Primary  (B-F,L.M,H)  OC  No.  9673  (B- 

F.UM,H)  QC. 

Opiatea  OC  Primary  Buk  Control  M,  No.  9673-M 

Opiatea  OC  Primary  Standvd  Control  M.  No.  9673-M.. 

Opiatea  Stock  Tracer,  No.  98718 

.  PtwncycfcJne  Buk  Cattrator,  B-F  No.  9672 

PhencycfcSne  Buk  Control  M  No.  9672... 

Ptiencyciid»ie  Buk  ControM,  L  and  H  No.  9672 

PtiencycfcSne  OC  Primary  {B-F,L>I.H)  QC  No.  9672 

(B-F,L,M.H)  QC. 
PtiencycMine  Stock  Standard,  No.  97158,  97158  A-B. 


:  Laboratories.. 
L«t)oratortea .. 
Laboratories.. 

AbtxM  Laboratories.. 


Abbott 
Abbott 
Abbon 


Abbott 
Abbott 

Abbott 
Abbott 
Abbott 


Laboratonas 

Laboratories 


Laboratories. 
Laboratories. 
Laboratories. 


Abbott  Laboratories. 
Abbott  Latxiratones .. 

Abbon  Laboratories.. 

Abbott  Laboratories.. 
Abbott  Laboratones. 

Abbott  Laboratories.. 


Form  ol  product 


Carboy  20U  lOL  Basic  4L.  2U  1U  500  ml.  250  ml, 
200  ml.  100  ml  Bottle  950ml,  500ml,  lOOml.  5frt. 

BotOe:  125ml 

Raak*  2  kter [ '_ 

Flaaka:  2  Her '^„. [ 

Flaak:  4  iter 


Carboy:  10L  Flask:  4L.  2U  IL.  500  ml.  250  ml,  200 
ml.  100  ml  BotUe:  5ml 

Flasks;  1  Iter,  250  ml,  and  200  ft* 

Bottle:  5  (rt 

Bottte:  30ml 

Flask;  2  liter 


No. 


Ptiencyc«drie  Stock  Standard,  No.  97158 

Phenobarbital  Enzyme  Inhibitor  Stock 

Ptienobarbital   Stock   Sokrtion    1    mg/ml   Code 

9431^ 
Phenobarbital  Stock  Solution   10  mg/ml  Code  No 

94313. 

Pttencbartjital  Stock  Standwd  Sokition 

Polyelhylane  Glycol  8000,  16%  Sokibon  In  0.09  M 

Barbital  Buffer,  No  7541. 
Secobarbital  Buk  Calibrator,  B-F  No.  9669 


Secobaitttal  Buk  Controls,  L  and  H  No.  9669 

Secobarbital  Stock  Standard  No.  97171,  97171  A.B. 


9878, 


Abbott 
Abbott 
Abbott 
Abbott 
Abbott 
Abbott 
Abbott 
Abbott 
At)t)Ott 
Abbott 
Abbott 
Abbott 
Abbott 
Abbott 
Abbott 
Abbon 
/Kbbon 

Abbon 
Abbon 
Abbon 
Abbon 
Abbon 
Abbon 
Abbon 
Abbon 


Laboratories 


Laboratories. 
Laboratories. 

Laboratonas. 
Laboratories. 
Latwratories . 
Laboratonea. 
Laboratories. 


Laboratories.. 
Laboratories 

Laboratones. 


Laboratoriea.. 
Laboratoriea.. 
Latwratonea.. 
Laboratoriea.. 
Laboratories.. 
Laboratories.. 


Abbott  Laboratones. 


Abbon 
Abbon 
Abbott 
Abtxm 
Abbon 
Abbon 


Laboratoriat 

Laboratonas. 

Laboratories. 

Laboratones. 

Laboratonea  - 

Laboratones. 


Abbon  Laboratones 
Abbon  Laboratones 


No. 


Secobarbital  Stock  Standanl,  No.  97171 „... 

Spectrum  Pheoobaibital  Caitxator  II-V1,  Nos.  9755, 

9757,9759,9761,  9763. 
Spectrum  Phenobarbital  Control,   Nos.  9876, 

9680  (L.M.H) 

T  4  RIA  (PEG)  Diagnostic  Kit 

TDx  Amphetamine/Methamphetaniine  Caltirator, 

9668-01. 
TDx  Ancfielamine/Methamphetamne  Controls,   No 

9660-10. 

TDx  Bwbiturates  CaBirators  No.  9669  B-F 

TDx  Barbiturates  Caitirators  No.  9669-01 

TDx  Barbiturates  Caiftirators,  B-F  No.  9669 

TDx  Barbiturates  Control  L,H  No  9669  L,H „ „. 

TDx  Barbiturates  Control.  L  and  H  No.  9669 

TDx  Bartxturates  Controls  Na  9689-10 

TDx  Benzodiazepines  CaNbrator  No.  9674  B-F„ 

TDx  Benzodiazepines  CaKvators  No.  9674-01 „. 

TDx  Benzodiazepaies  Caitirators,  No.  9674-01 

TDx  Benzodnzapnes  Controls  L,H  No.  9674  L.H 

TDx  BenzodMzepines  Controls  L.H  No.  9674-10 

TDx  Benzodwzepines  Controls.  No.  9674-10 

TDx  Cannabinoids  Cattirators  B-F  (9671-02) 

TDx  CanniMnoKte  Caitoators  B-F  (No.  9671-01) 

TDx  Cannabinoids  Controls  L,M.  and  H  (9671-1 1) 

TDx  CannabinoKto  Controls  LM.H  (No.  9671-10) 

TDx  CarmabirKMds  Fluorescein  Tracer  SolutKXi  (No. 

967 1-T). 

TDx  Cannabinoids  Reagent  Pack  (No.  9671-20) 

TDx  Cocaine  MetaboMe  Calferator  B-F  No.  9670  B-F. 

TDx  Cocaine  Metabolite  Caltxator,  B-F  No.  9670 

TDx  Cocaine  Metabolite  Calibrators  No.  9670-01 

TDx  Cocaine  Metabolite  Control  L.H  No.  9670  LM 

TDx  Cocaine  Metabolite  Control.  L  wid  H  No.  9669 

TDx  Cocaine  Metabolite  Controls  No.  9670-10 

TDx  Cocaine  MetaboMe  FKiorescem  Tracer  Sokrtxxi 

No.  9670T0001. 
TDx  Cocavie  Metabolite  Fluorescein  Tracer  Sokition 

No.  9670-T. 

TDx  Cocaine  Metabolite  Reagent  Pack 

TDx  Ckxwne  Metabolite  Reagent  Pack  No  9670-20... 
TDx  MuitKonstituent  Controls  L.M,H  (No.  9687-CM.H) 

TDx  Opiatas  Calibratora,  B-F  No  9673 „ 

TDx  Opiates  Controls,  L  and  H  No.  9673. 

TDx  Opiates  Fkjorescein  Tracer  Sokrtion  No.  9673 

T0001. 

TDx  Opiates  Reagent,  Pack  No.  9673-20,  100  tests 

TDx  PhencycbdK>e  Bulk  CaHxator  B-F  No.  9672  B-F  .. 


Flaak:  2  Liters „ _ 

Flaak:  2  liter _ _.. 

CartJoy:  10L  Flask:  4U  2U  lU  5O0  ml.  250  ml.  200 

ml,  100  ml  Bone  5ml. 
Carboy:  20L,  10L  Flask:  4L,  2L,  IL  500  ml.  250  ml. 

200  ml,  100  ml  Bottle:  950ml.  500frt.  lOOrrt  5ml 

Bottle:  1 25ml 

Vial:  2ml 

Plastic  Bottte  125  ml 


Plastic  BoWe:  125  ml 

Bottie:  1  liter 

Plastic  Bonie:  300  ml,  150  rrl.. 


Flask:  2  Her 

Flask;  2  liter 

Carboy:  20t10L  Flask;  4L  2U  IL  500  ml.  250  ml. 

200  ml,  100  ml  Bottle;  950  ml.  500  ml.  100  ml.  6 

ml. 

BoWe:  1 25ml 

Bottle:  4ml 


Bottle:  4ml. 


Kit  500  tests.  100  tests,  50 
Bottles:  4ml 


Botttes:  4ml. 


5  ml  Vial 

Kit  5  Vats.  5  ml  each.. 

Bottle:  4  ml 

5  ml  Vial 

Bottle:  4ml _ 

Kit  2  Vials,  5  mi  each.. 

5  ml  Vial 

Kit  5  Vials,  5  ml  each.. 

Bottles:  4ml . 

5  ml  Vial __ 

Kit  2  Vials,  5  ml  each_ 

Botttes:  4ml 

Bottle:  5  ml 

Bottles;  5  ml 

Bottle:  5  ml 

Botttes:  5  ml 

Bottle:  5  ml 


10635 


1001 

5  ml  Vial 

Bonie:  4ml 

Kit  5  Vials,  5  ml  each_ 

5  ml  Vial 

Bottle:  4ml _ 

Kit  2  Vials.  5  ml  each 

Kit  100  Vials,  5  ml  each. 


Bojc  5  ml  Vial 

Reagent  wet:  5ml.. 

Kit  100  Testa _ 

Bottle:  5  ml 

5  ml  Vial 

Vials:  5ml 


Box:  10  Vials.  5  ml  each. 


Reagent  Wei:  5ml  .  100  tests.. 
Carboy  9  5,  19  L 


Date 


11/22/88 

04  21/86 
05/07/86 
06/07/86 
06/07/86 
11/22/88 


11/10/87 
11/10'87 
06/07/86 
03/21/86 
09/26/86 
03/21/86 
11/22/88 

11/22/88 

11/21/85 

01 '20/84 
03  23  67 

03/23/87 

06/12/82 
09/21/77 

03/21/86 

03/21/86 
11/22/88 


11 '21 '85 
10/03/85 

10/03/85 

04/22/76 
08/23/85 

08/23/85 

07/01/88 
07/01 '88 
10/06 '85 
07 '01/88 
10'0e/8i 
07/01/88 
07/18/88 
07/ie'88 
04/21  /86 
07/1888 
07/ 18 '88 
04.'21'86 
06'19/87 
10/24/86 
06/19/87 
10/24/86 
10/27/86 

10/27/86 
07/07/88 
10/02'85 
07/07/88 
07/07/88 
10/02/85 
07/07 '86 
07/07/88 

07/07/88 

10/02/85 
07/07/88 
09/03/87 
06/07/86 
05/07/86 
07/06/66 

05/07/ee 
07/16/88 
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AMxiM  Labor! 
AMio*  Utiora 
ntxm  Lribori 

AlitKM  L«t)oralonM 

AMnd  Ijtxxi 
*M>oR  l^wra 

Aetna 

*.«>on  L*txx«»on»« 
Atjboa  ItbatkjHm 

AtlbCH  LatiorM 


A'-tK*  lAoratonM 
A^4)o(t  iatxx*ton«« 

AMkM  Laborakwwa 
Ar>6a«l  L« 


A<*VT 

AJO/'TaLfnarri 


A4M^  lacMnam 
A,»i,  Tacfviarr^ 
A.M<  Tactwam 

Ai*V  TaulMMTI 

Ai)n/  T»(;fio«n 

A  Irt/Tw.Tinarn 
A^nr  raotwam 


A.JH' 


A4*l/ 


Aan/ 

AA«/ 


TacAnam 
TacMiam 
rac#war" 

II 

Tacanwn 

T< 

It 

TaLkrarri 

TacMnain 

Tacfwtam 

Taclirwn 


AujM/  lau^nar 


ExtfcirT  CweiiiiCAL  PwtWKRATtOHS — Oontiniwd 


Ajnancar  Uonaor  Cxvporatur' 
Amancan  Monk*  CorporaOor 

Corporation 


Form  ct  product 


rT)«  W<ai».MH»"»  Bu*  Ca»r«rjr  »  f  No  9eT2  B  F 
ro*    W»«,tUa»ia    (k*    C<r<«ro<    LM  H    No     0672 


5n<VW 

Cmxxyf  9  5.  IB  L 


rOk  f^ianOT(**w  CMbrakn.  B-F  *«D  W^ 
roa  n»>an>.>mj>»  Convt^  U  Wo  Mr? 
TDa  P*<«ncTdMr«  CctitnM  LM.M  No  flB?1  UW  H 
TD«  Wia-MHiw  Cqn>Ol>  ►to   9er?-10       . 
TD«  Wiantyj***  OonttHa.  L  w«J  M  Ho  tC7? 
rOi  WiwiutiBtlM  B<*  CMbrMon  t«o  0800  B-F 
ro«  Wiaiiuf  <jH^  Baft  CMfcrvton  f«D  9900  UM.H  ^ 
TOk    fttanotMrtXM    CMtnasr^t;     SO.     tea    20  0. 

400  an)  90  0  mog/Tt 

TO*  f>««rwtMrtMtf  Ctftmon  6-f  No  V900  B-f  ,. -,  5  tt<  VWI 

TOk  PharvjbartNri  C^UImi  No  «MO-Oi ^  S  \Aate.  S 

to*  P^mAMmVmt  Cor*o*  No  9*00  UM.M 5  rrt  Vial  - 

TO«  W«arot«rt)il*Cor«T3*l  No  WOO-10  ,  KJt  3  \n«*».  5 

TDn  n»«j|.iiTi<  Ctontrola— ISO  K  0  50  0  mce/mt  .  M  ctg  3  mak 
ro«    Oplaii-a   WMtmtWuail  Cw«o»  *»    Atxjaad  ^  KH  B  BcKllaa 

Orog  <»<o  tM  r   rOi 


KJi  S  YMk.  5  nt  aacb.. 

BDtaa  «»T<    

BOBte  *rt 

S  tT\l  >rta<  „-. 

Kjt  3  ViaM.  S  ml  I 

Buttta  4iT<  

CartKir  10  1.20  L. 
Cwtjoy  70  U  2C  L 

m  cx^  e  ««M .. 


::l 


TtiyiuMia  'mUaa-urw  fShaap   «*«)«.  or  OoaQ  _______ 

Thyrojona  andng  Gtotmin.  ThyfoMna  I  \21> 

it-AuM'taiiaia  W  B«*  5idc»  SUrdard  Co*b  l*o 

»S(W 
d-Airutiamia»  m)  Slock  %>nilBrn  Coba  t«o  KKM 
dArnpTiotvnaia  W)  Slort"  *««»ard  No   B^»34   9SB34 

A-a. 


250ml. 


Plartc  Soma  2nOrrt.  20rrt 
GiaaaSotlta  I3ml  Pimuc  Bo»a 
10  L  Caftwy  e  L  2  U  1  L  Fla* 


1  U  500  (rt.  100  rr*  Botna  —  -  

Cartior  2CU  IOC  Ftaak.  4L  2U  IL.  500  mt.  250  ml, 

200  on.  )C»  a*  BoCDa  BSOrt    SOOrrK.  lOOml.Sml 


JOtha 

4-t«^p»-M'-Ca»teOKy^»-#wr^)  Bartjrtunc  Add 
5-€Biy«-5-<i  CartKoryvpra^    Bartxfcxic    AortSovma 
Sarvim  MtArrmk. 

y£l^y^5-<lx;a»t)01♦-<»^^lw»»^♦   airt*<K   A<aa  r^iMa 

Saovn  Atxirwi 

BartMUma  Standaad -         ^ 

BMtxtLrx:  Add  Sanaitizad  Rad  Btood  C«aa ., 

Bancoyl  ExiQOana ^ ., 

Baruoyi  Eooorvna  Sii  iiMiJ  Rad  Btoed  CaSi .« 

Barurov*  tcgorwia  Standard. — ^ 

Bartxoyi  Ecgonma-SSA  -  - 

Baruoy<  Ecgonna-RSA 

CMWBSA    wx]    CMI*4UA    (C.art)CMtyTi»alli||liamliM ■  | 

Boww  Saaan   'itawo  ar  Cartxax)  1 1  lail  ij  I  laj^ia  ; 

Flatitxl  San^Ti  'fcuma) 

CannotJoaa  (::afirat)idW  9lar«ard        _..___ { 

Cwviatxaa  DaAa  8  TNC  Ca*cny«c  Aod  '^aw^H 
Carvi^Maa  OaMa  8  THC  CartKKykc  Acad  Slandaid 
CwT^abuaa  DaAa  9  THC  Ca*axy«c  Aod  SMadBK) 
Cmv^oum  OaMa  9  THC  Cakoxykc  Aod  Ciamtod 

Cmr^juam  Oana  9  THC  lHai   ti-d 

Cannabuaa  Dana  9  TNC  fliaaiiaard       

Drug  "lanaaiila.  Aa«/  NauMai  Munxa  A  and  0  . 
Drug  Standarda.  Baac  Ua*«a  A  and  B 

Mamadorv  Standaa*        ..  

\»oipNr»  Sanaituad  f^at  moo4  Cam 

Uorprvia  Standari  lim  tfatMad  watar) 

T  rop<nac«t»iry«L  AoK]  taofaaraj 


SowaOv  VW 

Scraw  Cap  Vial 

vaoona  Vwt  10ml 


T  3  RM  KR.  <W  nOD  M  2001.  IM  TOO* 
T-4  WA  KJt  1M  JO10,  IM  2011.  IM  201« 
M  B^KXj  WaOoar^mauaaaai  KJI  IM  3091. IM 


4<  T3  ««AKn.  1M  soot    n«  3004 
*l  T4  HIA  Kjt,  IM  3011     1M»M 
I  Cottara  (»MTialf»rM:i4)  My<»T3cMonrtB 
,  Morp«via  (N-<na«lV-C  1 4 )  My<*ac4onda  No   Cf  A-3ft3 
i  PtwTO  (t  14C1  tiarutat  Calitof  No  CFA  937 

*»ruaii.«n  »*«A  K«.  W  IWO.  T001 
I  T  3  UptatM  (1l«AA)KII4M  1020   *M  ttSPI    M  1024 

I  (lfN»-3Hl  iN^tui'imWtxjiia  rwQ  4fg»     

„  1  (i(nt3Hl  Oo«»a»ia.  No    THK  MC 


(ttnVSHI  Morptana  No    T»W-44r      

l17»<n>3HlD*iv*0'™3rp'*na.  No    TRK-450 
(1«.  l«n)^3H]  EyjrWf  Catitog  No  TRK  4T0 
(IS  1«fn>  SH)  P1o^T)^ana  CaWog  No  TfW  »r« 


Kit  50 
K»  50 
KA   100 


Kit  100  Taata  400  T a 

Kit  100  Ta«»  •00  Taata 

Cuatorri  PfaparmOon  ^-...    ________ 

VI*  0  32  >o  1  asmg        ._ 

VW0  3»to5  85mg        _ 

K»  90  laatm.  100  taata  _„    

KB:  901a«la.  10O  laala.  400  laaM- 

Vtaf  47  5-96  rraoograma.    

Anvoiia  0  OQZmg  to  Q-0l5ii)g 

\rtal  0  002  mg  to  0  01 5  iix}_ 


Vial  O.OOOe  mg  to  0  OOe  mg._^ 
VM  3  4S  to  6  9  iiamvna ... 
VW  13  8  to  27  6  nacrograma 


07/18/88 
07/18/88 

07/18j'B8 
lO/OB/BS 
09/2B/Be 
07/18/B8 
07/1&'8« 
10/08/85 
08/18/88 
Oe/18/88 
06/31/81 

08/16/88 
Oe/lB/B8 
0e/i&/88 
06/16/88 
0e/3]/ll 

0B/ca/«7 

04/22 '76 
04/22/78 
0626 '88 

08/26/88 

11/22. 88 


0&Aa/73 

05/03/73 

06/03/73 

osAU/n 

07/17/76 
06/03/73 
0«/1«/74 

Ob/cain 

07/17/76 
07/n/75 
07/21/75 
ai/0»/73 


o&AB/as 

oa/iM«4 

Q»/-|»^»4 

<m/iv«4 

aftns/0« 
aa/i9r«4 

11/1V«5 
11/1 S^«5 
07/17/W 
OK/OS/ 73 


Ul/08/75 
10/08/75 


Oe/1B/8D 
02/06/80 
06/19/85 

08/27.1)6 
06/27/86 

vnr77rn 

03/27/72 
n/05/74 
03/28/80 
02/06A79 
07/31/87 
02/26A74 
02/26/74 
02/26/74 
n/19/74 
02/17.'75 
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Exempt  Chemical  Preparations— Continued 


Sucf*m 


I  Corporatwn. 
Amaraham  Corpors&on . 
Anaratum  Cofpuratton . 


/^)p8ad  ScMnoaa 
V>P**>>  ScMnoaa 
Appftad  ScMnoaa 


ftl'i^iftad  Scianoaa 
^]p8ad  Scaar«ja« 
>^ip8ad  ScMnoaa 


^^iptad  ScMnoaa  Labmatohaa.. 


Appfcod 
Apptod 
Apptad 
Apptod 
Appl*d 


ScMncaa 
ScMftoaa 
Sctanoa* 
Scwnoea 
Sdencaa 


Laboratories.. 


Appiod 

AppkKJ 
Apptad 
Applied 
Applied 


Soencea 
ScMncaa 

Soanoee 
ScMncee 
Soenoea 


Laboratortet.... 
Laboratonea.... 

Laboratona* 

Laboratoriaa.... 
Laboraionaa.... 
Laboratorias.... 
Laboratories.... 
Laboratories... 


Product 


[2(n>-3H]  LyaergK  Acid  OialttytaiTade.  No.  TRK.  461 . 

[2-14C]  Diazapam  CaMog  No.  CFA.591 „.... 

CN-melhyt-3H]  DNoapani  CaWog  Code:  TRK.572 


Form  ol  product 


Allytaotxfl)rtbarMunc  Aod.. 
Alphap»w>na  HCL 


AlprBZOtam — 


Amphatamne  HCL.. 
ApfBbartim.. 


Laboratories.. 
Laboratories.. 
Laboratories.. 


Laboratories.. 


Laboratories- 


Laboratories.. 


Laboratories... 


Laboratories... 
Labor  atorwa... 
Laboratories... 
Laboratories.-. 
Laboratories... 
Laboratories— 
Laboratories... 


Laboratories.. 
Laboratories.. 


Appiad  Scienoea  Laboratories.- 
Scaanoaa 
ScMnoes 
Sdenoes 

Soanoea 
Ociencoi 
Scienoaa 
Scianoes 
Soanoaa 
Sderices 
Sdervsaa 
Scwrtoea 
Soenoaa 
Scwncea 
Soerwea 
Sciences 
Scaanoes 
Scaencaa 
ScMrvsas 
Scaances 
ScMTwes 
Scaances 
Scaenoes 
Scaencaa 
Scaances 
Scaartoes 
Scaanoaa 
Scaances 
Scaances 
ScMrves 
Scaartoes 
Scaertoaa 
Scaances 
Scaertoaa 
Scaencaa 
Scaarvas 
Scaartoes 
Scaencaa 
Scaertoaa 
ScMTtoaa 
Scaartoes 
Scaertoaa 
Soartoaa 
Scaertoaa 
Scaartoes 
Scaances 
Scaertoaa 
Scaerioea 
Scaertoas 
Scaertoes 
Sciences 


Appfced 
Applied 
Appfced 
Apptod 
Apptod 
Apptod 
Apptod 
Appted 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 

Apptod 
Apptod 
Apptod 
Applied 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Applied 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Apptod 
Applied 


Laboratories... 
Laboratories... 


Laboratories... 
Laboratories... 
Laboratoriaa... 
Laboratories... 


Laboratoriaa... 
Laboratoriaa... 
Laboratories... 


Apptod 
Apptod 

Apptod 


Laboratoriaa.... 
Laboratories-.. 
Laboratories.... 
Laboratories. .. 
Laboratories.... 
Laboratories.... 
Laboratories ... 


DarbHurates.  MaAra  4..„ 

BanBO^toogoavia  Tstialiydrals. 

Benzphetairana  HCL 

Butabvtiital 

Bulalhal 

CMorri  Hydrala 

Chlord«e|S«de  HCL _.. 

Clonazepam 

Oorazapate  Oipotaasium 

Cocaffia 

Codaina 


Oelta-9-Teirahydrocannabaiol .. 

Depressants.  Mixture  3 — 

Oextropropoxypherie  HOI 

Diacatytmorphina  HCL 

Oaaytiarblturto  acid 

Diazeparo 

Dtethylpropaon  HCL 

Dihydrocodeina 

Dvnettiyftr^^jtairane 

Drug  Mix  Foir 

Drug  Mix  Oia -. 

Drug  Mb  Three 

Drug  Mix  Two.. 
Ecgorane  HCL.. 
Ethchlon^ynol ... 


Ethytmorphme  HCL . 
Fenfluraifma  HCL  ... 
FentwiyI 


FHjrvrepam  HCt 

Glutathimide 

Mateapann 

HexobartMtal 

Hydiooodona  Bitartrata.. 

Hydromorplioria  HCL 

L^>f.wi'iliai  lol  Tartrate — 

Lorazepam _. 

LysargK  Acid.. 


Lyaargic  Acid  N-<melhylpropyl) 

Lyaargto  Aod  d»thytamide 

Mependvw  HCL 

Maphobaibitri 

Meprobamate 

Mescaline 

Methadone  HCL . 


Mettwiiphetamne  HCL- 

Mothaqualone  HCL 

Melhohexital — 

Multiylphanidato 

Melhyprylon 

MbctaM  1-OpM«as 

Mixture  2-Stimulants 


Mixtue  3-Oeprassarils 

Mixture  4-Bart)iturates - 

Mixtura  S^Kit  ol  Ftopresantativas.. 

Morplvne - 

Natorprana 

Norcodeme  HCL 

Normorphine 

Opiates,  Mixture  1 __ 

Oxazepam  — - — 

Oxycoitorw  HCL  

Oxymorphona  HCL 

Paraldehyde. 

Pemoline 

Pentazocine.. 


Vial:  0.003mg  to  0.04ing 

MultidOM  Glass  Viat  56mm  x  25mm . 
MultidOM  Glaas  Vial  56mm  x  25mm . 


Vat.  1ml..- 
Via»;  1ml.... 
Vi*  lml.... 
Viat  1ml..- 
Viat:  1ml..- 
Viai:  1ml.-. 
Vial:  lml..- 
Vial:  1ml..- 
Viat:  10ml.. 
V»t.  1ml..- 
Vi*:  1ml..- 
Vial:  1ml..„ 
Vat  1ml.„. 
Vial:  lml..- 
Viat  lml..„ 
Viak  1ml. 
VmL  1ml-.. 
ViaL  lml-.. 
Viat  1ml- 
Viat  lml.-. 
Vial:  10ml- 
Vial:  1ml..- 
Vat:  lml  — 
Viat:  1ml.„. 
Viat  1ml.-. 


1ml.. 
1ml. 
1ml.. 


Vial: 

Vial 

Vial 

Ampoule:  1  ml.. 

Ampoule: 

AmixMle: 

Ampoule: 

Vi*  lml. 

Vial:  1ml. 

Vial:  lml. 


1  ml- 
1  ml- 
1  ml.. 


Vial: 


Viat  1ml- 


Vt^. 

Vial: 
Vial: 
Viat 
Vial: 
V«l: 
Vial 

Viat 
Vial 
Vial 
Viat 

Vol: 
Viat: 


1ml- 


1ml- 
1ml- 
1ml.. 
1ml- 
Irrt- 
1ml.. 
1ml- 
1ml.. 
1ml.. 
1ml.. 
1ml.. 
1ml  . 
1ml.. 


Viat  1ml- 
Viat  lml.. 
Viat  1ml- 
Vi^  1ml- 
ViA  lml 
Viat  1ml- 


Vial: 
Vial: 
Vial: 
Vit«: 
Vial: 
Vial: 
Vial: 
Val: 
Vial: 

Vial 

Vial: 
Vi*: 
Vial: 
Vial: 


1ml. 

1ml. 

lml.. 

1ml„ 

1ml.. 

lml... 

lml..- 

1ml..- 

1ml.... 

1ml..- 

1ml..- 

1ml..- 

lOml- 

1r 


Viat  1ml- 
Val:  1ml- 
Vial:  Iml- 
Val:  1ml- 
Vial:  lml- 
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Date 


05/22  74 
09/28/77 
09/28/77 


01  '24/73 
04/16/85 
01 '24/73 
04  16/85 
01/24/73 
01  24/73 
01/24/73 
01 '24/73 
10/04/72 
04/16/85 
04/16/85 
01/24/73 
01  '24/73 
04/16  85 
04/16  85 
04  •  1 6  85 
04/16/85 
CI. 24/73 
01/24/73 
04, 16  85 
10 '04  72 
04  16  85 
04M6'85 
01/24/73 
04/16. 85 
04/16/65 
04/16  85 
04  16  85 
11 '03 '86 
10'21  '86 
11/03 '86 
10  21 '86 
041685 
01  '24/73 
01/24/73 
01  '24 '73 
04  16'85 
04.1 6 '6e> 
04  16  65 
01  /24/73 
04/16/85 
01/24/73 
01 /24/73 
04'16/85 
04/ 16 '85 
04/16/85 
04  16/85 
04/16/85 
04/ 16 '85 
01/24/73 
01/24/73 
01/24/73 
01  2473 
01/24 '73 
01/24 '73 
04,  16/85 
04/16/85 
01/24/73 
04/16/85 
10/04/72 
10/04/72 
10/04/72 
10/04/72 
10/04/72 
01/24/73 
01/24/73 
04/16/86 
04, 16/85 
10/04/72 
04/16/85 
04/ 16 '85 
04  16/85 
04,  16.8S 
04  16  85 
04/ 16.  85 
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Exempt  CHEMtCAL  Prepahat)0»*s — Confinued 


Product 


AppMd 
Apptad 


Apptad 


AppMd 
A«*«l 

Afjptad 
A«*«3 
A«*«l 
AofXMd 

AppMd 


Scaanca*  LatKiratona* 
Scianc«a  Latxxatonaa 
SoanoM  LaboritoriM 
Soanoa*  LJlX)r»lora«.__ 

Soanoaa  LaDoratona*. 

ScMncaa  Latxyalona*. 

Soanoaa  Laboralooaa. 

Soancaa  Laboralonaa. 

ScMnoaa  Lat>oralona«.„ — 

Scaanoaa  Laborslona*. 

SoarKM*  Latxvatonaa. 

Soancaa  LJlxxatona*. 

Soanoaa  Laboraionaa. 

Soanoaa  Latioralonaa 

Soanoaa  Laboralooaa,... — .- 
forpaa  InaMuM  Of 


PantobarMa^ 
Pt^anaioona  HBr  . 

PtiancvcMlna  HCL. 


Armad  ^orcaa  maOluta  o^  PaitKitogy 


PfiaiUma^raana  Bttartrata 
P^anobarMX 

R^marrwia  - 

Pruapam ____- 

Paaocytun 

Paaocyn 


SacobarMal 
9«nxjtan«a.  Uuti^  2 


Thabama 
T^MTVal 
TnazoMm 


Form  o*  pnxJucI 


VW 
VM 
VM 
V« 

VM 

VM 

Vim 
VM 
VM 
VM 


lrn( 

^w^   . 

1m< 

Irr^    . 

\rrt    . 

Mvt 

1m( 

1m( 

lm< 

\Otvt 

^m   . 

irm 

1ml 

Mvt 


1 '  nor  »-c«t)OKV dalU  S-^X"  »i  Etnano<  Ampotaa 


Qlaaa  Amputa   iTig  nn<,  im(.  Vm.  lOrn*., 


AatrM  Uattcal  Syalama 

Aa«rai  Maacat  Syatama 

AatrM  Uadkat  Syatama 

AalrM  Madk:a<  Syatama 

■HP  Dtaanoaflx.  (no. 


BHP  Oiagnoattx.  mc 
BHP  Oiagnoatix,  irc 
BMP  Dli^noattx.  inc 


BaxWr   H«aMv«r« 

ONiBion 
Bajitar   *^mmnt>cm* 

Ortawn 
Baxlar    Haaltttcara 

Ovlaion 

Baxtar   HaanTvara 

OfWnn 
Baxtar   >-«aaRr«:ara 

Owon 
Baxtar   Haaltrcara 

CXwiaKTr 
Baxtai   HaaJtrvar* 

Ovtaaon 
Banar   Maara>cara 

Oi«a«ori 


CorporaOorv 

Dada 

Dada 
Oada 
0»la 
Dad* 
Dada 
Oada 
Owla 

Dada 


B«txtal  Buffar  

BartMUl  Lactala  Boflar  

laoarvjyma  Bo«*ar 

Tn».8«t)rtai  Sodh*^  BartxtK  Buf»ar 


PymtK.  tMO  1 2  29.  bao-. 

Plasac  ba»  iSg/bag  ... 

Pfasac  bao  ^^O^'bag  ... 

PtaMK  bag  iSg/bag  ... 


ruaalarl  TDM  Mt«^CaJ*)rBto»  P«o«  Lo*  B-Q  J  •<*  7-3  m<  Viata.  3  mi  Vai 

KMtoatad  TDM  MuflK:«M)ra«or  P»oi  co«  P^anot>art3^t«l  ,  >t*.  9m(.  I0mi.  30ml.  5Cm(  VW. 
Koda«  EtUBCharrvDT  Caifcrator     I  BoWa  8«t^ 


Ckirpcancin, 
C<xporal>on, 
C:^xporaBoo 
Corporation. 
C-orporaOtxi 
CorporsBon. 
CxyporaOon. 
Corporaftrjn 
Corporaoon, 


Baitar   Maaflfcara  Corporation 

[>rta»)n 


Baxtar   Haalttxar* 

Onaion 

Baxtar   naaltficara 

Olwiwon 
Baxlar    Maamy:;ar« 

Diviaion 
Baitar   Haaltt>cac« 

Oviaion 
Baxtar   Haam>:a<« 

Diviaioo 
Baxtar   t^^aalttvara 

CUviaion 
Baxtar   M«aitrx:afa 

C><ia«on 
Baxtar    Haa/ttvara 

Dmmon 
Baxtar   H«anr>car* 

Diviaion 
Baxtar    H«a/trv:a(a 

Baxtar   nm»lttK,i* 

Oivtaion 
Baxlar    t^Manhcara 

[Hviaiori 


Jorpcxatuxi.   Dada 


Corporttton, 
Cxirporatior. 
;.xjrporBtli.>n. 
CorporatKxi. 
CorporatKxi 
Crxpor  atKwi 
Corporatttif 
'  4.)rp<.)r»llon 
t-*Trpor«tKyi 
v-0«po«ati>Tr' 
cxxporation 


D«ta 

Oada 
Oada 
Oada 
Dada 
Oada 
Oada 
Oada 
Oada 
Oada 
OatM 


(12^1)  Mum«i  TSH   Tracat  (I r"P'*<«*t!l    i.«taiog  So 

CA  2«ei 
(126J)  Mum*i  TSH  Tracar   Catalog  No  CA-2«i  1 

*i)aort)ad  Plaama  myJ  Sar\*n  Raagants  kk  (Cataloo 

No  a4.233-2) 
Abaort>ad  Ptawria  arx]  Sar\xT>  Raaganta  Kit  B4^33.-2 

Artlconvu«a*i«  Drvig  Controla.  Lavaia  I  arxl  H   Catatog 

No  CA-2419  and  CA-2420 
ScMirm  Charmatry  Control  I  X   Spaual  Odar  Raquaet 

B5107-64XX 
Bovwia  Oanwtry  ConUol  11  X  Spacial  Odar  Raquaat 

BS107-C6XX 
Bof»»ad  Jfrorrtur  (Bovma)  Catalog  No   B4?33-40 

CHr^cal  Aaaaya  G^wnaCoat  l'260  PtianoCartjrtal  Ra 

j      dMmrriunoaaaay   K!f   Catalog   No    CA-2M5    CA.- 

OnM    Aaaaya    CiammaCoat    (1261)    PtwTyto«i    Ra- 

dkxmnxnoaaaay    Kit    Catalog    No     0-26.3"^     CA- 

CJtncM   Aaaaya   QammaCoa«   (125')    T3   Uptaka   R»- 

(So>T>munoaaaay    km    Catalog    No     CA-2S39    CA- 

I       ^^30J,  CA-2559   CA^2559J 

'  CJncM    Aaaaya    GamrriaOafc    i'250    mS-mtsh    Ra 

AoarvnkrKiaaaay  M  Catalog  No  CA- 1 S  73 

C»™cal    Aaaaya    Qamrr^DaC    (1250    htsh    RaAjirrv 

mixxiaaaay  Kit  Catalog  No  CA-25eiJ 
Dada  immunoaeaay  Control.  Laval  Hew 

Oada  imrrxxxjaaaay  Cxxitrol,  Laval  '\  intarrnadiata 

Oada  Immonoaaaay  Control.  Laval  III  i-ttgr       

Oada  TrvRac  R  Tn  Laval  immunoaaaay  Controla 

Data  Fi  Ffcrm  Monomar  Control  .Catalog  Noa   B4233- 

30  «  B4233  38 
Data-F'  PTotarrana  So«ala  Raag«»fU  K/t  (Catalog  No 

EM  233  301 
Data  f  1  ^"vomfewi  Raagant  


Vial    10  ml 
.  Vial    1 0  ml 
Kit  S  Viaia 
Olaaa  V<al   5ml  (LyopMaad  Matsstal) 
Giaaa  Viai  3  5  ml. 
Bottla    iBml  (Lyop^akzad  MatarvaO 
Bolfla   18  ml  (lyop^ilirad  Matenafl 
Bo«a  5ml  (Lyop^toad  MatenaO  .... 
Kit  50  Aaaaya.  500  Assail 

Kit  50  Aaaaya.  500  Asaaya 


Kit   100  Aaaaya.  I'X)  Aaaaya.  500  Assaya.  500  Aaaaya 


Kit   125  Aaaaya „ 

Kit   125  Aaaaya  — 

Botfla  9rnl  (l.ycip»i*7i>d  Malenal)  

Bottla  »ml  (Lyophitoad  Matenal) 

Bo«a  9ml  (LyopMitoad  MalanaO  

Bottla  9ml  e  botttaa  om  Kit  (Li^phriaad  MalanaJ) 
Gtaaa  Vial  5ml  (Lyophikrad  MatanaJ) 
Kit  10  ViaJa         


.   Botna    5ml  (LyopNtaad  Materia/) 


Data  f>  Thromtun  R 


H-fSH    NorvSpacrtlc    BfrxJng    flaagant,    latatng    No 
I      CA  2'S2 


Bottta  9  ml  (Lyopn*7ed  Mat»nal)._ 
Qlaaa  Vial    3  5  mi  


Data 


01/24/73 
01/24/73 
01/24/73 
04/16/85 
01/24/73 
04/16/85 
04/16/86 
04/16/85 
11/06/87 
01/24/73 
10/04/72 
04/16/85 
01/24/73 
01/24/73 
04/16/65 


01/25/62 


05/01/85 
06/01/85 
05/01/85 

05/01/85 


Oe/18/88 
06/18/88 

01/06/85 


09/09.86 
09/09/86 
03/10  87 
08/16  71 
09  09/86 
01/29. 86 
01/29/86 
01/24/86 
0909-86 

09/09  86 

09  09/86 

09/09/86 
09/09/86 
04/25/86 
04/25/86 
04/25/86 
04/11/85 
01/24/86 
03/10'87 
05/18/81 
O7'20'83 
09  'Tt   86 
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Exempt  Chemical  Preparations — Continued 


SuppSar 


Baxtar  Haalthcara 

Divwiort. 
Baxlar  ItaaWhcara 

DMMoa 
Baxlar  HaaWhcf 

DMMoa 
Baxlar  HeaMtKtn 

Drviana 
Baxtar  Haallhcara 

Otwaion. 
B«xtar  I  laaHhc  ara 

DMann 
Baxtar  H*anhcare 

DtvMion. 
Baxtar  Haalthcara 

DivMKirv 
Baxtar  Heatthcva 

Drvtanrv 
Baxtar  Haallhcara 

DMann. 
Baxlar  HaaUhcara 

DiyMKin. 
Baxlar  HaaRhcara 

Onnaion 
Baxtar  Heatthcara 

Oinawrv 
Baxtar  Healthcare 

DiMaioa 
Baxtar  Healthcare 

DivnKin 
Baxter  Healthcare 

OvMnn. 
Baxter  Healthcare 

Ovtaion. 
Baxter  Healthcare 

Drvwion. 
Baxlar  Healthcare 

Dnnaion 
Baxter  Healthcare 

OMann 
Baxtar  HaalltKare 

Diviawn 
Baxtar  Healthcare 

DMnsKXV 
Barter  Healthcare 

ftvMwn. 

Oedunan  liiatiuinanta,  lr>c 

BecKmar  Inatrvxnenta.  Irx: 

Bedunar  Irwtruments,  Inc 

Beckman  lnalrurT>ertts,  Inc. 

Backman  Inatruments.  Inc 

Beckman  Irwtruments.  inc. 

Beckman  InatnjrTwnta,  IrK. 

Beckman  Inatrumertta,  Irx: 

Beckmar  Instruments,  Inc 


Corporation. 
Corporvtion. 
Corpor«tKX\, 
Corporation, 
Corporation. 
Corporation, 
Corporatxxi, 
Corporation, 
Corporatioa 
CorporatKXV 
Corporatioa 
CorporatKXV 
Corporatioa 
Corporation, 
Corporatioa 
Corporation, 
Corporation, 
Corporatxxv 
CorporatKXi, 
Corporation, 
Corpora  tKKi, 
Corporation, 
Corporation, 


Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 
Dade 


Product 


Beckman  Inatruments,  Irx:. . 
Beckman  Inatrumenta.  Inc, . 


Bacton  Otckkiaon  *  Company 

Becton  OickxTson  &  Company 

Becton  Dickmaon  A  Company 

Becton  Dicknaon  A  Company 

Becton  Dickinaon  A  Company 


Bocton  Dickinson  &  Company 

Becton  Dtckxison  &  Cxynpany 

Becton  DK^knaon  A  C:ompany  . 
Bacton  Dicknson  A  Company. 
Becton  Dkdanson  A  Company. 
Becton  Dickffwon  A  Company 

Becton  Dickxison  A  Company  . 
Becton  DcMnaon  A  Company  . 
Becton  Dickviaon  A  Company  . 


HTSH   NorvSpeafK   Bvxkng   Reagent   Catakig   No. 

CA-2780. 
Human  TSH  Controls  Levels  I  and  II,  Catakig  No.  CA- 

2452  ar«d  CA-2453 
Mor«-Trol  Level  I  Chemistry  Control,  Assayed,  Special 

Order  Request  BS103-XXX. 
Mora-Trot  Level  I.X  SpecMl  Order  Request  BS106-5X .. 

Morv-Trol  Level  H  Chenastry  Control,  Assayed.  Spe- 

CMl  Order  RequesL  B5t03-XXX,  BStl^XXX 
Mora-Trol  Level  II.X  Special  Order  Request  B5106-6X .. 

Moni-Trol.  ES  Level  I  Chemistry  Control,  Assayed 


Form  o(  product 


Glass  Vial:  3.5  ml 

Glass  Vial:  3.5  ml 


Mora-Trol.  ES  Level  I.X  Speoal  Order  Request  Cata- 
log No.  B5106-75AAA  C«tta>og  No.  B5106-1XAAA. 
Mora  Trot  ES  Level  U  Cherrastry  Controt  Assayed 


Mora- Trot  ES  Level  MX  Speoal  Order  Request  Cata- 
kig No.  B5106-ASAAA  Catakig  No.  B5106-2XAAA 

Owren's  Veronal  BuWer. _ 


Rabtxt  Ant-Human  TSH  Semm,  Catatog  No.  CA-210S. 

Stratus  Phenobwtmal  Calibrators  B,  C,  0.  E.  A  F  .._ 

Stratus  Pt>er*otia«txtal  Conjugate 


Stratus  PtierKibarMal  Ftuorometnc  Enzynw  Immurv 

oassay  KK  (Catatog  No.  BS700-22) 
Stratus  TDM  Control  Level  l-Low  B5700-2 


Stratus  TOM  Control  Level  ll-lntermediate  B5700-3  . 
Stratus  TDM  Control  Level  Ill-High  B5700-4 


Stratus  Therapeutic  Drug  Morvtonng  fTDM)  Controls 

(Catakig  No.  B5700-1) 
Thrombu  Fieagent  (Bowie) _ 

Tn  Rac  R  Irrvnunoassay  Control  Level  II  Intermediate  . 

Tn  Rac  R  Immunoassay  Ojntrol  Level  III  High 

TrvRac  R  Imrtxjrxjassay  Control,  Level  l-Low 


Beckman  B-1  Bofler  

Beckman  BuBer  B-2 _.... 

Beckman  ICS  Drug  Calibrators  A  B,  C,  D,  and  E 

Beckman  ICS  Drug  Control  Sera 

Beckman  ICS  Ptiervabaftxtal  Conjugate 

Beckman  LD  Butter 

Beckman  LD  Buffer 

Paragon  Electrophoresis  System:  Immunofixabon 
Electrophores*  (IFE)  Kit 

Pvagon  Electrophoresis  System:  Lactate  Dehydro- 
genase Isoenzyme  Electrophoresis  (LD)  Kit 

Paragon  Electrophoresis  System:  Protein  Electrophor- 
esis (SPE-M)  Kit 


Bottte:  ami  (Lyophitzed  Material) 
Ba<tle  18ml  (LyophDized  Matenal)    , 

Bo«le:  »ml  (Lyophihzed  Matenal) _.. 

Bom*:  t6ml  (Lyophilized  M^enal)  

Bottles  9ml,  6.7mi  (Lyopttikzed  Matenal) 
Bottle:  18ml.  9ml  (Lyophilized  Matenal)  . 
Bome:  9ml,  6.7ml  (Lyophihzed  Matenal) 
Bottte  18ml.  9mi  (Lyophikzed  Matenal) 

Bottle:  18ml 

Gless  Vial  20  ml 

Glass  Vial:  3ml 

GHeaaViai  6ml 
Kit  120tesU... 


Glass  Vial  9ml  (Lyophikzec)  Matenal).. 
Glass  Vial  9ml  (Lyophilized  Matenal).. 
Glass  Vial  9ml  (Lyophilizad  Mate^iaO.. 
Kit  9  Vials— 


Bottte:  5ml  (Lyophikzed  Malenal)   

BotUe  9  ml  (Lyophilized  MatonaT)   

Bottle.  9  ml  (Lyophilized  Malenal) 

BoftJe  9ml  (Lyophilized  Matenal)     


Plastic  Vial  15  g. 
Packet  18  16  g... 
Vials  5ml 


Kit  containing  6-1ml  bottles.. 

Vial:  5ml 

Bottle:  14.3  grams 

Bottle:  14.3  grams _ _.. 

Plastic  Tray  3.5ml „.. 

Plastic  Tray-  3.5ml _.. 

Plastic  Tray  3.5ml 


Kit  250  tubes.. 


Kit  25  tests 


Antibody  Coated  Tubes 

Barbilal  Butter  SokJtxxi,  Catalog  No.  246514 

Eutttyroid  Reference  Stand«rd,  Catatog  No  237418 

Human  Thyroid  Stimulating  Hormone  (hTSH)  Radioim- 
munoassay Kit  [1251],  Catatog  No.  262994. 

Human  Thyrokl  Stimulating  Hormone  (hTSH)  Radioim- 
munoassay Kit  (1251),  Catatog  No.  258423. 

IQ  Immunoct^emistry  System,  Thyroid  Stimulating  Hor- 
mone, Catatog  No  3010 

Neonatal  TSH  Antnerum,  Catatog  No.  244716 J  Vial 

Preaprtatmg  Antiserum,  Catatog  No.  247618 J  Vial 

Simul  Trac  Free  T4/TSH  Antisenim,  No.  262641 \  Vial 

Simul  Trac  Free  T4[57  Co]/TSHt125l]  RadKxmmun-  1  Kit  200  tubes 
oassay  Kit  No.  262625 

T3  Antibiady  Coated  Tubes,  Catatog  No  237213 

T3  Tracer  Sokitxjn,  Catakig  No.  237728 _. _. 

T4  Tracer  SokiOon,  Catakjg  Uo.  23261 1 


Metallized  Plastic  Bag  50  Tubes/ Bag 

Bottle:  1  ounce 

Vial  4ml  

Kit  200  tubes 


50  ml 
50  ml. 
1  02.  .. 


Box  containing  100  tuties _ 

Bottle:  125ml 

V^ite  NALGENE  Polypropylene  Bottle.  125  mi.. 


Date 


09/09/86 
09/09/86 
01/20/84 
06/30/83 
01/20/84 
06/30/83 
07  15,  83 
06/27/86 
07/15/83 
06  27  86 
06  16/71 
09/09/86 
06/27/83 
01/2S/82 
03/10/67 
01/21/82 
01/21/82 
01/21/82 
05  1C  67 
08/16/71 
04/11/85 
04/11/85 
04/11/85 


05/22/79 

04/24'^1 
10/29'80 
11/11/60 
10/29/80 
07/31/86 
07/31/86 
07/31 '86 

C'  3'  86 

07/31/86 


02/i3'r8 
06 '0-  M 
09/27,  78 
09/04/86 

08  0'  M 

06/30/87 

06  01 '84 

06/0- /&4 
02,  21/86 
02/21/86 

09/27/78 
09 '27/78 
02/13/78 


«^ 
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B«c«or  Oictunaon  *  Company 

timctor  OictJraon  •  Company  — 
a««)n  Dicfciraon  4  Company  — 
Bactor  dcluraon  t  Company  — 
Bac«on  OWuneon  I  Company  — 
a«c«cin  O«uraoo  t  Company  .... 
B«Lior  OicMnaon  t  Company  — 
Barton  OWunaon  t  Company  — 
Bacion  Onauneon  t  Company  — 
B*c*c»y  Diclunaon  4  Company  — 


Bafvno  Oiagnoa«c* 
BaTvmg  Diagnoaaa 


BKxHad  LatKmtonm 

B«>Rad  Latnralonaa 
Bto-Had  Laboralonaa 
Bi&Rad  Laborakxiaa 

B«>Mad  latxratonas 

Bto-Had  Latxxalunaa 

Bio  Had  LJtnratonaa 
B«>-Had  LaborMonaa 
BtaHad  Latxyatonaa 

Bt&nad  Latnrakyiaa 

Bn^Had  Latnraionaa 
Bio-Rad  LaboratorMa 

Bn-Had  Labmatunaa 
a«o-Had  laboratonaa 

aK>  F^ad  Laboratonaa 


Product 


Font!  cH  product 


TSH  (1250  Traoar  Catalog  No  ^*3K2^ 
TSH  Antlaanan.  Cattng  No  283001     .._ 

T8M  Anaaanan.  CaiMog  No  25»431    

TSH  9mt)mn  a.  Ciatog  No  2MS29  ._ 
TSH  S«w«lvd  B.  CKHOB  No  2ftO037  .._ 
TSH  Siwidvd  C.  CaMog  No  2SW46  __ 

TSH  SiMVlard  0  CaMog  No  »««&3 

TSH  SlWvJvd  E.  C—tOB  1^  2S3062  ... 
TSH  Stwlvd  F  CaMlog  No  2«30«l  ... 
TSH  [iWl  Tracar,  CatMjg  No  ?5»«24.. 


i  VW  50  rnt . 


I6P  9u«a»    n»300t  pH  82 

Immmxiac  »  Agaroaa  Plata.  B3«Oi3  S50013 


Oaar  VtiT  KM 

Vt*  SOirt  


AfTCiar  Vtat  lOnii. 
AtrOar  VM  10m«.. 
AnOar  VM:  lOint. 
AAOar  VM:  lOmi.. 
Ambar  Vtat  10n4. 
Ctaar  ^mt  lOmi  ... 


_   Fo<  Pouch  6  5  g.    

Fo*  Pouch  'iM'  X  'Sje* 


Lrt*iocha*     Thartpaoac     Drug     Morrtonng     Contro<  I  VW  10m( 

(TDM).  Lawata  I.  H.  W 

Lypoohali  Irrru^waaaay  Controt  Lavaia  I,  «  l«  j  Vial  10  mi  

Lypoohak  QuM'iataxa  Unna  Conktjl  Lawata  landU       .jVW  20ml.  SOml. 

Lrpochak    Unaaaeyad    Cham«ry    Conaot    (Bo*ina)     '/m  20  irt 

LavaM  I.  N 

Lypoc^ah    Unaaaayad    Ownrtry    Conrrt    (Human)  '  Vrta*  20  ml 

Lavati  I.  « 
riii»i^«"iaa«  T^yrsona  RIA  12N  Traoai 'Daaociaang  ;  Ptaaac  boota  OOmt.  ZeOml 


riiiMa^itMia  Thyrouna  RIA  Tbyronna  Immunobaadi   4  PtaaBc  bolSa  00ml.  2eOml 

QuwitttMW  BMtMtf  Buftar  .  .j  PtaaBc  BodJa.  1000ml.  250ml.  200inl., 

Quv«mi«ia  F^aOoarvnunoaaaay  T^   Traoai,  lodna-     VM  10  ml 
125 

OjwMmuna  T-j  RiA  Bartxtal  BuWar 

Quw«mt«ia  T-3  RIA  Taat  KK 

.   QuwianMW  T-4  RIA  K)l 


Botaa  220mi  

Kit  SOOiaaia,  100 
KJt  S00ta< 
,  KJt  5000  laalt.  100 


BKi-Had  Laboratonaa       

8«>Had  Laboratonaa 

■lo-ftod  L^Mvatortaa,  (Oamtcal 
Otvtaion) 

9ia«ad  Laboratonaa.  {Ctmrrmm  Ov*      Barbrtal  Bufar  

Mun) 
BoWad  Laboratonaa,  (C^amKa/  Dm-     BaftJ^aJ  Buflar  Po««Jar _ 

BioHad  Laboratonaa.  ^L^a<Tw:a(  t»w      Bartxtal  Bottar  Po««Oar 

•K>n| 
8«.Had   Laboratonaa.   (C■.^amK•al  dw      Bart)rta(  Bortar  Onr  Pac* 


O^amnai  Dtvv      B«o-Had  E tac«op*waaia  Bo«ar 


Quvan«<w  T^  RIA  Taat  KJt 

OuMiMTurw    T^yroiana    RwJnarvnunoaaaay    BaitDtal     Ptaaac  Bo«1la  with  Scrv*  cap.  1  Mar .. 

Bultar 
Qu«iar««^   Thyronna  RaiJoimr^jnoaaaay   T  4   1261  ;  Olaaa  Sarum  \^ial   10  ml      

Tr«oar/Diaaoaaling  Aganl. 

T-4  Cai»atw»n  BavSng  Haagant.  kxJna- 1  ^5 J  BotUa  386  ml 

Urw>a  Toiocotogy  Conaol  No   C-f'0-25 1  Artjar  Vwt  50»nl„ 


BKvRad  I  atxralonaa.   {< 

inn) 
BioHad  laborttonaa.  iCt>mrrmcM  CXw     Elactropboraa*  Buflar   t>y-Pacti     _ .j  Pacfcaga  6  15  8- 


\Aa(   10m(        

.   Plaatjc  bottta  260ml 
PlMtK  botna  ?;>0  ml 


Pactiagaa  9  n  g..  18  21  g.  12  14  g. 
Bottta  500ml 


Bio-H«1  laboratonaa    H  ^an»l  ai  C»a      unmunoalactropboraaw  BartrtaJ  Bu«ar  i   pH  8  6 

mon) 
BtoHad  Laboratonaa    (Oamtal  Ov*      (mmunoalaclropboraa*  Barbrtal  Boffar  il   pH  8  fl 

aon) 
Bo  Hmi  Laboralrxwa    af\»rrm:l  0»w      immunoa»actropboraa<a  Barbrtai  Bu«1a«  III   pH  8  6 


•■nn) 
B«>Had  Laboratonaa.   (aiar7»;al  l*^      tmrmxxjataclroprwra 

••on) 
B«>«ad  laboratonaa  (CJwnKai  LHw      «aagan«  So   3 

■onl  I 

■to-Had  Latooratortaa.  f  C«  DMaton  | 
Bto-Had  laboratonaa,  f  CS  Divia«on 


Bwt)^i  Bofai  Ml  a.  pH  8  8 


Bw  Had  Laboratonaa.  tl  S  C>«aion 


LVPMOO-ttK     Aaaayad     Oianwlry     Cxxitiol     Sarvim 

(Vturrwi)  Lavata  i  and  M 
L  vPH<.X:MtK  unria  Toiocologv  Contro*  Law 


Biodlagniaac  Intamaaonal 
BtoilagnoatK:  mtamaHonai 

■tuatta«itHfc'.  Corporatton 

Btoactantlftc   C^orporaOon        

C^Nomta  tonuctaar  CorvoraOwt 

CaMoTTM  Btonuclaar  LorporaUon 


Liqia-Ura  ToMC  Control 
Urma     ^a»  Control 


fr>  Q^jfl^    Catalog  ^«o   EO  06«« 


Amob^txtal  2  C  !  4.  Catalog  Mo    '20 ''7. 


Dry  pttc*   25  e  8  .. 

Drypacti    1561  9 
Drypacti  6  82  g._ 
OV^Jack    1507  g 
Botlta    165  ml 

Viala   10  ml  aac^ 
ViaM   20  ml  aac^ 

Vial  5ml 

Vial  5  nt.. 

PtaatK  Pactiat   1 8  0  g  .  1 0  packats  par  box 


Data 


Scraia   Cap   Vial    50   rtucrocunaa,   0  1.   0  5.   and    1  0  . 

mtktxrm*  I 


Oe/Ol/64 
06/04/86 
08/01/84 
09/04/86 
09/04/86 
09/04/86 
09/04/86 
09/04/86 
09/04/86 
09/04/86 


09/17/79 
09/17/79 

08/20/84 

09/24/87 
09/24/87 
09/24  87 

09/24/87 

06/06/81 

06/06/81 
05/31/78 

07/21/76 

09/24/62 
06/31/78 
07/01/77 

06/31/78 
07/01/77 

07/01/77 

07/21/76 
09/19.  79 


07/21/76 
07/21/76 
09/09/77 
05'09/74 
12/14/72 
12/14/72 
08  06. 75 
06  06/75 
01/22/76 
Oe/06'75 
12/14/72 

04  13 '88 
04/13/88 

03/11/85 

04/01/85 

07/14/77 
01/06. 75 
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Supphw 


CaMomia  Btonudear 

Calitomia  BiorxxJoar 

CaitforrM  Bionuciear 

CaMoma  Bionuclaar 

Cabforraa  Btonudear 

CalrtomM  Bionuctear 

CaMoma  Btorxictaar 

CaHtomia  Bionuclaar 

CalltomM  Btonuctear 

Calrtomn  Bnnuclear 

Catitom*  Bionuclear 
CamtorttiQa 


Corporation. 

Corporation. 

Corporstion. 

Corporation 

Corporation. 

Corporation 

Corporation. 

Corporation. 

Corporation. 

Corporation. 


Corporation 


Carntmdga  MadKal  Diagnoatics.  Incor- 

poralatl 
Cambridga  Madkal  Oagnoatics,  \ncor- 


caitiunu^e  MadKal  LaaQnoaoca,  mcor- 

poraiad. 
Cambrtdga  MadKal  Dwgnoatics,  Incor- 


Camtindoa  Matfcal  Oagnoatica,  Incor- 


Cwntvtdga  Medcal  Oagnoatica.  Incor- 

poratad. 
Cantxtdga  Madk:al  Oiagnoatica.  Irxxv- 

poratad. 
C^ambrtdga  Medfcal  Diagnoatica.  ItKor- 


Cambndga  Matte  al  Oiagrx>«tics.  Incor- 

poralad. 
Cambrtdga  Mecfcal  Dtagnostica.  kKor- 

poratad. 

CKia  Cotnlitg  DIaontMttca  Cofp 

Oba  CorT*ig  Diagnoatica  Corp 

Oba  Corrang  Diagnoatica  Corp 

C)ba  Coming  Dtagnostica  Corp 


CtwComng 
CtM  Comng 
ObaCkxning 
Oba  Coming 
ObaCorrvng 
CSia  Coming 
Cba  Coming 
CibaCkyning 
QbaComaxi 
CSbaComng 
QbaComng 
Oba  Corrang 
Oba  Coming 
Oba  Corrang 
Oba  Coming 
Oba  Coming 
Ctia  Comng 
Oba  Comng 
Oba  Comng 
Oba  Corrang 
Oba  Coming 
Oba  Corrang 
Oba  Corrang 


Diagnoatica  Corp . 
Diagnoatica  Corp. 
naytoattraCorp. 
OlagnoalicaCorp. 
Oiagrxiatica  Corp. 
OlagnoalicaCorp. 
Oiagnoatica  Corp.. 
Diagnoatica  c:orp 
Diagnoatica  Corp. 
Oiagnoatica  Corp. 
Diagnoatica  Corp.. 
Oiagnoatica  Corp. 
Diagnoatica  Oyp.. 
Diagnoatica  Corp 
Diagnoatica  Corp.. 
Dwgnoatics  Corp 
DMgnoabca  Corp.. 
Oiagrxiatlcs  Corp.. 
Oiagnoatica  Corp.. 
Diagnoetlca  Corp.. 
Oiagnoatica  Corp  . 
Oiagnoatica  Corp.. 
Diagnostics  Corp  . 


Product 


Oba  Coming  DwgrKistics  Corp 

Cona  Dkitaclt.  lite. 

Cone  Biolactv  Inc 

Cona  Btotach,  Inc. 


Cocaine  (methoxy-C-i4)  Catalog  No.  721S2.. 


D-Antptialamina  (propyl- 1-C- 14)  Sulfate.  C:atalog  No. 
72078. 

OL-Amphatamina  (propyl-l-C-l4)  Sutfate,  Catalog  No. 
72079. 

Mopottdlna  (N-met^yl-C-14)  Hydroctitonde,  Catalog 
No.  72506 

Mescaiina  (aminomettiylen»014)  Hydrochkxide, 
Catalog  No.  72S1^ 

Meltiadorte  (heptanon»-2-C-l4)  Hydroctitonde.  Cata- 
log Na  72616. 

Molhatnphetamine  (propyt-l-C-l4)  Sutfate,  Catalog 
No.  72517. 

Metfiylphanidate  (cwt)onyl-C-l4)  Hydrochlonde,  Cata- 
log No.  72550 

MorpNna  (n.4Tielhy«-C-l4)  Hydrochloride,  Catalog  No. 
72500. 

Panlobart)itat-2-C-14,  Clatalog  No.  72618 _ 


Secot>«tNtai-2-C-14.  Catalog  No.  72675  . 


1251  Human  Parathyroid  Hormone  44-66 

125i-Telraiodo(hyrtxiine 

1251-Triodothyronina  .._ _ _ 

Oontiey  Ant  Goat  Gamma  Globulin 

Parathyroid  Hormone  (Human  1-64)  Standard. 

Parathyroid  Hormone  Assay  Buffer 

T3  Antiserum  (Rabbit).- 

T3  Standard .._ _ 

T4  Antiaenjm  (Rabbit) 

T4  Standvd 


Form  oi  product 


AACCTOK. — 

GiHord  B»-Law«l  Anbcorrvulaant/ Antiasthmatic  Control .. 
Gilford  Bi-Level  Anticonvulsant/ Antiasthmatic  Control. 

Laval  I  &  II. 

Giltord  Bi-Leyal  Toxicology  Control 

GMord  Si-Laval  Tonootogy  Control.  Level  I  a  II 

Giltord  TDM  Control  Levels  Wll „ „ 

Gitard  Tri  Laval  TDM  Control _. 

Gilford  Urine  C^ontrol  II _ 

GiHord  Ufina  Toxicology  Control _ 

Invnophaaa  Farritvi  Controla — 

Immophase  Ferritri  Standards. „ _... 

MagK  Fenttm  2000  Standard „ _ 

MagK  Fanitin  Controls _ _ _.. 

Magic  Ferrian  Standards 

MagK  Ferritin  Zero  Standard....- 

MagK  Lite  Farrtlin  Buk  Lite  Reageant . — _. 

M^K  Lite  Feritm  Bulk  Solid  Ptiase — 

Magic  Lite  Ferritin  Lite  Raageant _ _ 

tA&gc  Lite  Ferritin  Solid  Pfwae 

MagK  Lite  T3  Bulk  Solid  Phase 

MagK  T4  Antibody _ -. 

Raagent  A-  Alt  14 _ 

Reagent  A-  Alt  7 - 

Reagent  A-Ammonia  10 

Specal  Barbital  Buffer  Set  Catakig  No.  470162 

Universal  Electrophorestt  Film  Agarose,  Catakig  No 

470100 
Universal  PHAB  Buffer  Set  CaUlog  No  470180 


(XM-Un 

RIATRAC-Three  Level  bgand  Assay  Controls.. 


Screw  Cap  Vial    50  microcunes.  0 

mUhcunes. 
Screw  Cap  Vial    50  microcunes.  0 

mUbcunes. 
Screw  Cap  Vial    50  microcunes    C 

millicunes. 
Screw  Cap  Via):  50  microcunes,  01, 

las. 
Screw  Cap  Vial:  50  microcunes.  0  1 . 

ies. 
Screw  Cap  Vial:  50  rracrocunes.  0  1 . 

les. 
Screw  Cap  Vial:  50  rracrocunes,  0  1 . 

ies. 
Screw  Cap  Vial:  50  microcunes.  0  1 . 

lea. 
Screw  C^  Vial:  50  microcunes.  0  1 , 

iaa. 
Screw  Cap  Vial  50  rracrocunes,  0  1 , 

ies. 
Ampule:  50  rracrocunes.  0  1.  0  5,  and 


Vial:  5ml. 

Vtai.  11ml _ 

Vtat  11ml 

Vial:  5ml _ 

6  Vials:  5mi  each.. 

Vial:  10ml 

Vial:  11ml 

Vial:  1ml „ 


1  0.5,  arvj  1  0 
1,  0  5.  and  10 
1,0  5,  arx!  1  0 
0.5.  1  0  nulhcur- 
0.5.  1  0  millicur 
0  5.  1  0  rrallicui. 
0  5,  1  0  rralhcur 
0  5    1  0  rralhc*». 

0  5.  10  rralkxr- 
0.5.  1  0  millia*. 

1  0  miliicunes   .,  . 


Vijtf:  11ml - 

Vial:  InH — 


Glass  Vial:  30ml 

Kit  Contains:  5  Vials  each  level- 
Vials:  1 0ml _ 


Kit  Contains:  5  Vials  each  level.. 

Vials:  lOrnl „. 

Vial:  6ml 

Kit  Ckmtams:  5  Vials  each  level- 

Vtal:  30ml - 

Vial;  30ml _ 

Glass  Vial;  3  ml - 

Glass  Vial:  5  ml 

Plastic  Vial:  1  ml 

PlastK  Vial;  5  ml 


Polypropylene  Viat  3  ml- 

PlastK  Viat  50  ml „. 

PlastK  Vial;  50  ml 

Plastic  Vai:  200  ml 

PlastK  Vial:  10  ml 

PlastK  Vial:  50  ml 


Plasbc  Virt:  200  ml  - 

PlastK  Vial:  50  ml  and  200  ml- 

Vial:  15  ml 

Vial;  15  ml - 

Vial:  10  ml 

Vial:  3  per  kH 

Plates;  12  per  kit 


Kit:  3  vials  per  kit.. 


Vial:  20ml. 
Vials;  6ml. 


Date 


CI/08/75 

C1/08.'75 
C"06'75 
01  '06'75 
CI '08' '5 
C* '08/75 
Cl/Oe/75 
C-.  '06/75 
C 1/08/75 
Cr'Oe'75 

oi.'oe  75 

03  2S  85 
03  29 '66 
03 '29  85 
03  29. 85 
03  2S'85 
03  2S  85 
03  2S  65 
03/29/85 
03.  29  65 
03  2«.'e5 


01 '20 '86 
10'22'85 

10 -22 '85 

12/16/85 
12/16/85 
10/22/85 
10'22'85 
05  22-85 
12/16/85 
01/19 '67 
09/16  86 
01/19/87 
01/19/87 
09/16/86 
01/19/87 
02/16/88 
02  16 '88 
02  16 '88 
02/16/88 
02/16/88 
02/16/88 
03/24/79 
03/24/79 
03/24 '79 
04  1 7 / 79 
04/17/79 

0926.  79 


03/07/85 
02/27/84 
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SutxXMr 


Jy.  fric 


Product 


Form  o»  p«oduct 


UOI*CA/>  >SACC  Fa 


UvM  Onjg  Ti 


SuM^r 


SOi 


Vtairmdbi  C,<x»c«-«»on 


Olamattk  Cxxvoraton        

L>«<— dfc  Corporaaon  .__ 

Uiwnadtk  ixjriro'**'^         

Cuarawfti  Corpocaaon 

Ouo  WinTch,  Inc. 

Duo  «»■■»■  L-ri.  Inc 


B»IH«I  «i.  Haw  It^lH.  Poadw  TOft-JlT 

CtP  P<««»-A/wirin—  TaMng  40  Tmi  ^ta  790-174. 

CtP  VI  Nol  WS- 33S    ^ --      .— 

C<Xf«w«toc«opr<orMM    (C£F1    «•»••   tar    Tnchrw**     P^mMc  (D^tm.  *«nm  t  »Orm  »  2  imm 


20  anwaiBpa*- 1 0.06  g.  p« 
PMa  40n«T>  I  SOmni  ■  2  Vnm 

Z.itmn\ 


Ouo  H  —  I^cn.   ITK 

•^JT^  "ill  T--"     1™- 

CI.  du^ont  (to  Nwnoun 

1  * 

Co 

Co, 

InoovpocBlaa 

t  1    duPon*  (J«  N«T¥xn  & 
ponMad 

HKor 
Incor 

EDTA  (0  014MV--QV8 
EOTA  «CI01UH^V8 
uvea  •  I  Bonm  7i3-C37 


7S3-(XM 
7S3-031    . 


Bona  ant 


-  .1 


Bo«M   MnH 
iOmt  . 


Drug    T 


ProgrwTi    QualTy    Corrlrol     Kit  25  bonJaa^ 


Drug    T««*ng  A— — marK  PTogranvOtiaHtv    Contrxjl     Boffla  6Vn(  _ 

Sanapta. 

Drug    T,««ng  AiaaaamarK  PfograrrvOuaHy    Control     KA  S-ftVrH  Oofflaa..- 

Sampta  M. 


PntP  Sarr^M  PrapM^aHon  vid  Ana»y««  >^- 


Kit  cxintanng  toikMng. 


t  I    OuPoox  da  f^amourt  i  '^xj     ir>cc« 

porafad 
fc  I    duPon*  da  Narrnxn  A  Oo     mcor 

poratad 
fc  I    duPont  da  Narrxxn  &  Co  .  mcor 

poratad 
t  I    duPonf  da  ^tarTxxr»  &  Co .  irxxx 

poraaad 
E  i    duPorrl  da  Humour*  A  Co     Incor 

poralad 
E  I    di>Hxil  da  N«mour»  A  Co     mcor 

pualad 
E  I    duPont  da  '^amciurt  A  Co  .  incor 

poraaad 
i  I    duPoni  da  ►iamoin  A  (o     mcor 


{2)   Pf*EP  Bu«tar/m*ama(  Standard  and  LxMd  Oro     Box  contaaviQ  loAcmv^ 

irialuvapf»y  VarlWar 
I2a)  PHtP  Uqurt  C^romatograp^v  vanftar        


(2b)  P^EP  Buftar.lntam^  Standard 
(3)  P«EP  Caffcralora      


(3«J  P^EP  CaJtxator  Laval  1  . 
(3b)  P«EP  Calfcrator  Laval  2.. 
(3c)  PREP  Calibrator  Laval  3  . 
(3d)  P«EP  Calibrator  Laval  4 
(4)  PREP  Cootroia „ 


E  i    duPom  da  Manxxn  A  Co     mcor 

poralad 
E  L  dU>on1  da  Namouri  A  Co     Irxx* 

poralad. 
E  I    duPorn  da  Namoin  A  Co     Incor 

poratad 
E  I    duPoot  da  Nanxxrs  A  Co     irxx* 

poraMd 
E  I    duPont   ;>a  Namour»  A  Co     Incor 

poratad 
f  I    duPorrt  da  Namoir*  A  Co     mcor 

puratad 
I    I    duPont  ,1»  Namoua  A  Co     mcor 

poralad 
t  I    duPont  da  >«amoon  A  Co  .  mcor 

poralad 
t   I    duPori    IM  »4<»moura  A  Co     mcor 

poralaci 
E  I    *jPorH  da  ►4an>our»  A  xX)     mcor 


|4a)  PREP  ControHoar  L* 

(4bl  PREP  CorUroi^High  La 


E  I    *^^\ya  i)a  Mamous  &  i.x>    inco) 

poralad. 
i  I    (&tf>anl   )•  Namotn  A  vxi     Incor 

poratad 
E  I   iti^'rx*  da  ^4amoK*  A  i>a-.  incoi 

poraaad 
E  I    Af*ani  da  '■««moc»»  A     o  .  ir»,or 

pocaaad 
E  I    dttf^vM    la  Nwmour*  A  LO  .  locor 

pora#ail 
E  I    duPort  da  ^4«mrxJr^  A  Co     In.  or 


DitfVyK  drug  CalRyator*.  Lavait  1  9rau^  9.. 

DuEHxit  Pt^anobartvtal  Aasay  

DuPorn  U  Amp  EnryTTia  Pack  Raagent     

DuPtjr*  U  Bart)  fnrfma  Pact  '^aagant 

DuPnnt  U  Bara  Eroryma  Pat*  Raaganf      

OuPonr  U  COC  Ercrfma  P*c*  nmmjm  it 
OuPonI  U  0«  Eaj7*na  Pact  Oaaqant 
DuPoni  i.>nna  Ougao*  Aftuaa  Catbratw  (La** 
ObPonI  uma  Ouga-o)  Abaaa  ^..orarol       


Vwl:  lOrrt  (1  yial.  bojg . 

Vtet  lOOoi  (3  Mate^boxj 

Box  contaaw>g  loAoanns. 

VW:  10ml  (1  v«ai'bo«) 

.  Vtat  10rrt  (1  vtal/box). 

Vm  lOnm  (  1  »»al/box) 

VM  lOm  (1  *tal/box) 

Box  oontamaig  toUownnfl. 

.  Vial   lOrm  (2  viata/box) 
Vial   lOmi  (2  *ia»»/bo«) _.. 


— -1 


.  ViaL  8cT^  (1  v«l  and  2  viala/'box) 
Vlai.  8  rr^ 

^  Bottle    1  Rar 

Boffla  1  rar 

Botn»  T  Rar 

Boffla   1  War 

oottw   1  Wof  .„ M 


0.1.2)  ,  Box-  B  VWa.  ami  VW  

I  Mat-  8  x«*       

OuPoni  aca  Bwtx««a(a  Suuaii  Anaiyttcai  Taat  Pack      J  Plaaac  PmcMm:  K  laata 


OLtf>art      aca      Bartntmaa      Sc/aan.  Banrrxta/apina     6  ViaM.  3<nl 

Scraan  Lal#iralnr 
UuPcnt   aca   Bwutxterepaia   Scraan   AnatyHcal   Tasi     Ptaatic  Packa.  25  laata 

P*> 
Ptmnotoartntai 


E  I    duPoot  da  f^amojcj  A  Co     inior 

poratad 
El    dufora  da  Natnotrs  A  cx>     mcor 


Ptionofcartxlal  CaJibralor  leval  » 
Ptiaoobaitxtal  .^dtxaUir  ltr*«i  3 
^tianotMatmai  Calibrator-  Laval  4 


Mat  tni  {\  viai/bn) 

Vial   6rru  ( ■  vial  box) 

Vial   6ml  il  v«j  bo>) 

.  Vial  e<T)l  (1  vial,  box) 


Data 


(»/31/S7 


07/27/72 

06/09/73 
OS/SSl/73 

06/16/75 

06/09/73 
0SAMr73 
06/09/73 
aS/«Sir73 


12, 26/86 
02/27/86 
02/27/86 

09/25/78 
Q9/2S/7S 
0&/2&/7S 
09/25/78 
09/25/78 
09/25/78 
08/25/78 
09/25/78 
09/25/78 
09/25/78 
09/25/78 
09/25/7S 
04/04/86 
10/13/86 
10/18/87 
10/19/87 
10/19/87 
l0/19/ir7 
08/28/87 
07/27/87 
06/03/67 
12/23/M 
02/23 /S4 
02/23/84 

04/02 /ae 

04/02/86 
a4/02/86 
04/02^96 


Exempt  Chemical  Preparations— Continued 


Supplier 


E  I  duPorrt  de  Nemours  &  Co  .  Incor- 
porated. 

E.I  duPoot  de  Nemours  A  Co.,  Incor- 
porated. 

El  duPont  de  Nerrxxxv  &  Co.,  Incor- 
porated 

E.I  duPont  de  r4emours  &  Co.,  Irtcor- 
poratad. 

El  duPoni  de  Nemours  &  Co ,  Incor- 
porated. 

El.  duPont  de  Nemours  &  Co.,  Incor- 
porated. 

E.I.  duPoot  de  Nemours  A  Co.,  Incor- 
porated. 

El,  duPorrt  de  Nemours  &  Co.,  Incor- 
porated. 

E  I  duPoril  de  Nemours  &  Co.,  Incor- 
porated. 

El.  duPorrt  de  Nemours  &  Co.,  Incor- 
porated. 

E.I.  duPont  de  Nemours  &  Co.,  Incor- 
porated. 

EJ.  duPont  da  Matnoura  S  Co^  mc^ 

MaCaCai  rTlMIUCia 

El   duPorrt  de  Nemours  &  Co.,  Inc., 

MedKal  Products. 
El    duPont  de  NerrxMjrs  &  Co..  Inc.. 

MedKal  Products. 
El   duPont  de  Nemours  &  Co.,  Inc.. 

Mednal  Products. 
El   duPoni  de  Nemotn  &  Co..  inc., 

MedKal  Products. 
E.I.  duPont  de  Nemours  &  Co.,  Inc., 

Mednal  Products. 
El   duPont  de  Nemours  A  Co.,  Inc, 

MedKSl  Products. 
El.  duPont  de  Nemours  &  Co.,  Inc., 

Medical  Products. 
El    duPonI  de  Nemours  A  Co.,  Inc., 

Medical  Products. 
E.I   duPont  de  Nemours  &  Co.,  Inc., 

Meckcal  Products. 
El    duPont  de  Nerrwurs  &  Co.,  Inc., 

Me(*cal  Products. 
El    duPorrt  de  Nemours  &  Co.,  Inc. 

MedKal  Products. 
E  I.  duPont  de  NenKxrs  A  Co.,  Inc. 

Medical  Pnxlucts. 
El    duPont  de  Nemours  &  Co.,  Inc. 

MedK^  Products. 
El    duPont  de  Nemours  &  Co.,  Inc. 

Meckcal  Products. 
E  I    duPorrt  de  Nerrxxjrs  &  Co .  Inc. 

MedK^  Products. 

EM  Magnoatlc  Syatama.  Ifrc 

EM  Diagnostic  Systems,  Inc 


Product 


EM  Diagnostic  Systems,lnc. . 


EM  Diagnostic  Systems,  Inc 

Eaatfnan  Kodak  Conipany 

Eastman  Kodak  Company 

Eastman  Kodak  Company 

Eastman  Kodak  Company  ..„ 

Eastman  Kodak  Company 

Elactro-Nuctaonlca  LaboratoriM, 
Incorporatad 

EJectro-Nudeomcs    Laboratories.    Irv 
corporated. 

Endocrtnt  MataboSc  Canter 

Erxkxnne  Metabolic  Cerrter 

Endocnne  Metabolic  Center 

Endocnrre  Metabolic  Center 

Endocnne  Metabohc  Center 

Endocnne  M^tabobc  Center 


Phenobarbrtal  Caltofltor-  Level  5 _ 

Theophylline  CaMbrator  Levels  1,  2  and  3 

Thyroid  Rotor 

Thyronaie  fTU)  Uptake  Ftex(tm)  Reagent  Cartridge. 

Unrre  Amphetarmrre  (U  Amp)  Test  Pack 

Urine  Barbiturate  (U  Barb)  Test  Pack 

Unrre  BenzodMzepme  (U  Benz)  Test  Pack 

Urine  Cocaine  (U  COC)  Test  Pack 

Unne  Opiate  (U  OPI)  Test  Pack 

aca  PHNO  Analytical  Test  Pack. 

aca  Thryonme  Uptake  Analytical  Test  Pack „.... 


Form  o(  product 


Vial:  6ml  (1  vial/box) 

Vial:  6  ml.  Box  contairrs  2  vials  eacti  level . 


Foil  Pouch:  1  Rotor  Shelf  Carton    10  Rotors  Box   5 

Shelf  Cartons  (50  Rotors) 
Plastic  contairrer  2  3nil  {20  tests) „ 


5-Cyctohexenyl-3,5,-D«methyl  barbituric  Add  (3H(G)), 

Catakig  No.  NET-426. 
AcetaMehyde  (1.2-14Q  as  ParaMehyde,  Catalog  No 

NEC-158. 
Coca«re.   Levo-[ Benzoyl]    [3.4-3H(N)]   Catakig   No. 

NET-510. 
Diazepam  tMethy)-3H]  Catakjg  No  NET-564 


DihydroiTrorphine  t7,8-3H(N)] 

Dihydromorphine[N-Methyl-3H]  NET-658.. 

Flunitrazepam  CMethyt-3H]  NET-567 _ 

LSD  [N-Methyl-3H]  NET-638 

Mazxidol  (4  -3H)  Catalog  No.  NET-ei6 


Methylenedkrxymethamphetamine,    (4)3,4-CN-methyt- 

3H]  NET-967 
Methylphenidate,  +/-  threo[metfryl-3H)  NET-857 


Morphine  [N-methyl-3H]  NET-653.. 


Carton:  50  tests 

Carton:  50  tests 

Carton:  50  tests 

Carton;  50  tests 

Carton:  50  tests 

Carton:  40  tests  packs ... 
Plastic  Pack:  1  test 


Combt-Vial:  250  rmcrocuries,  1  milScurie.  and  5  mil6- 

cunes. 
Pyrex  Glass  Breakseal  Tube  250  rmcrocunes   1  milk 

cune. 
Combi-Viai.  100  mwocunes,  250  microcunes 


Combt-Vial:  0.250  millicunes.  10  milhcune 

Combi-Vial:  250  microcunes.  1  millicune 

Combi-Vial:  0.250  miHicunes,  10  millcune. 
Combi-Viah  0.250  millicunes,  1  0  rralbcune . 
Combi-Vial:  0.250  millKXines.  l  0  rmtbcune . 
CombnVial:  0.250  rmlkcunes,  1  0  rmllicune 


N-[1-<2-Thienyl)  Cyclohexy1]-3,4-PpendKre  (Plpendy^ 

3,4-3H)  NET-886. 
PhencyclidKre     [Pipendyl-3.4-3H(N)],     Catakjg     No. 

NET-630. 
d-Amphetarmne  Sulfate  (3H(G)),  Catakjg  No.  NET- 

140 


EMDS  Antiepileptic  Drug  CaUbrator  Item  No.  67630/ 

95 
EMDS  Test  Packs.  Phenobarbital  (PHENO)  Item  No 

67677/95. 
Easytest  Phenobartntal  Assay  Item  No.  67534/93 


KOOATROL  Control  I  Control  and  Diluent  Set 
KODATROL  Control  II  Control  and  Diluent  Set . 

Kodak  EKTACHEM  Specialty  Calibrator 

Kodak  EKTACHEM  Specialty  Control  I 


VIRGO  IPA  Immuno4>recipitation  Assay  for  Phenobar- 
bitaL 


Co«rrb»-Vial:    0  0250   rmllicunes.    0  25    mdhcunes,    1  C 

milkcunes. 
Combi-Viat  0.250  millicunes,  1  0  millicune 


Combi-Vial:  0.250  mi*cunes.  1  0  millicune . 
Combi-Vial  0.250  milbcunes.  1  0  milUcune . 
Corrrt»-Vial  0.250  millicunes,  1  0  millicune . 


Combi-Vial:  250  microcunes,  1   milbcune    and  6  milli- 
cunes. 


Box:  3  Vials.  5  ml  each  . 
Carton:  48  Test  Packs... 


Cuvette  1  8ml  (40  cuvettes  /carton) 

1  Set  2  amtrer  glass  vials  ea  6  rnl  1  Box  1 2  sets 
1  Set  2  amber  glass  vials  ea  6  ml  1  Box:  12  sets. 

Vial:  3ml 

Vial:  3ml _ _ 


Date 


Kit. 


Glass  Bottle:  2  Mer . 


0  1%  Lysozymeaartoital  Buffer,  0.05M 

1%  Lysozyme-B«t)ital  Buffer,  0.05M I  Glass  Bottle:  2  Irter 

Bartntal  Buffer,  0  05M _ J  Ptastic  Bottle:  3000  ml.. 


Barbital  Buffer,  0.1M. 
Tracer  Diluent .._ 


Plastic  Bottle:  3000  ml 

Glass  Bottle:  1  or  2  liter ... 


04  02 '86 
09/21/88 
10/25/88 

04  28,  86 
08/27/87 
06/27/87 
06/27/87 
06/27/87 
07 '06 '87 
06  25  -7 
06/26/83 

01/04/77 
01 '04/77 
01/04/77 
09 '06 '79 
CV04  77 
02  2S  80 
04/29/87 
1 1 /OS '79 

05  :T,64 

08  25/75 

06  11  84 
02/2980 
06  n  64 

09  36  ^9 
01/04/77 

06  11  86 
09/09 '86 

06,  •!  -86 

07/21 '88 
07 '21 '88 
09'i3'e5 
09  13  85 

11/30/82 


05,'?8'87 
05'28,'87 

05/28,87 
05 '28  67 
06.26/87 
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Exempt  CwEMiCAt  Pwcparattons — Continued 


Product 


EmitranmMMil  MafnoaMaai,  Ins. 

E  nMronraantal  Oagnoattc*.  Inc 
c  nvworvnanta^  OtagnocOcs.  tnc 
t  rMronrnantal  Qwgnoalio.  Kic 

FWmt  ScianllflG 

f  lafwr  SownBflc 


fmtm  ScmrMc^ 


Fianar  Soanoflc^ 
F  ariar  ScMnoflc.. 


I  mtm  ScMnOflC.. 
Fialtv  ScHndfic- 
F  mhm  ScMndflc.. 
FafMf  Soantrftc- 
Fsnar  ScmnliftC- 


Fs^■r  ScMnttHc. 
^mhm  Soantific.. 


Fian«  ScisrilrflC.. 

F  ahai  Scwritrflc.. 

F«rtar  ScwnoAC.. 
FalMT  Somnmc. 
^>tt>m  Soanoflc. 
FaAar  Soantiflc.. 


F•^af  ScaanoAc.. 
FuTiaf  'i.oiiintifle.. 
F  mhm  SijaoOBe.. 


Flow  Laboratortaa 


Fkw 

Flow 


.atioalonaa 


(UeCO  Laboratonaa 


i.iBtX)  latxxntnaa 


Qaawan  Sciancaa,  Inc. 


Galmari 
CMiimar 


Soatx**.  Inc 


£J  Scraan.  Camatnoad  Enqnna  Contug*** 

E2  Scraan  C«in«b«X3<d  M  Catalog  No  21V2BP 
LZ-ScMan.  G^ToaJwwia  Poa«»a  Conuoi  _ 


Form  ol  pradud 


Oac»op»wr«fc  Buttaf  '♦o    1   pH  8  80.  tone  Stpengtfi 

0  0%.  CataKjfl  No  E   1 
E>ac>vjn>iuiaac  Birftaf  No    ?.  pM  8  80    tarw:  Stnngth 

0  075.  Calahjg  No  E-2 

Owana  Varona<  Buf»ar  CSt(»*-5« 

Omnt  Varon*  Bfjflaf   CS10»*-38 

SaraOam     *bnymai     C^v^     Oirnvmoy     Cor^njl 


Kit  1  taat 
Amputa   1  ml.. 


Pacfcaf  T2  14  9 
F>ac1iet  18  te  8 


Sarum  (H\*twi)  Unaaaayad  No  2«0e 
SaraCham     /kbrvynrmi     Ctno^     Oamiafrr 

Sarum  (Hurrwi).  Aaaaywl  No  ?90% 
SaraOam  ClnBai  CTianWn  Coo«tj»  San*n  (B(7»wib1 

Unaaaayad  Laval  t  No   3na 
Saracriani  Oracal  CTn«»aari  CorWrjl  San*n  (Bowna) 

Unaaaaywl  Laval  II  No   3ni 
Sa»aOam  Normal  Ctnat  Oan«a»y  Control  Sarixn 

(Htxnanl.  Aaaayad  No   200^ 
Sa»acf>am  Normal  Clr»cal  Chamwtry  Control  S«rufn 

(Human)   Unasaayad  No   ?906 

TDM  Cal  .  .^  .    ^ - 

TOMC*  (B-n 

Thara    CHam    TIX.    Hiaripautc    Drvjg   Cootrola,    Low 

and  F«^  Laval*.  n*<y  58 
TharaOwn-PVja  TDC  rhar^)autic  Doig  ControJ*.  Trv 

L^^.  ^•d  29a^#4 
Thar^jautK  Dnjg  Cortrat  Flign  Laval  Hi.  Na  284S-31 
TT«arapauac  Oug  Control,  t^gh  Laval.  2«*2  31 
Tbarw)au«c  Dnjg  CooTot  Low  Laval  I.  No  2S46-  3 1 
'n«arapautt:  Drug  Conrol.  Low  Laval.  794 1  -J1 
TbarapauOc    Drug   Control,    MWHanga    L»v«l   II.    Na 

Unna  a^amBtry  Conlrol  (Himarl  Laval  il    No    2935- 

80 
KJrrm  Tomtotogy  Control  No  ?»50-6' 


;  Virf  to  ml 
^  Viat  25  ml 
'  Vtaf  5ml.  U 

i 


Control     N^af  5ml.. 


V^aJ-  5ml.  ttjml. 
V^^  5ml.  tOml. 
VW  5ml 

Vmi   5ml.  10ml. 

Kit  7  Vlais 

Vi^B  5  ml 

Kit  8  taaia 


Kit  9 

Vitf  5<lli. 
VW-  5ml.. 
Viai  ba*.. 
Ymt  5«rt„ 
Vial  Sml_ 


Vial  25ml 
Vial  25ml 


OGW  No.  M-^yiO 

Hum»i     O     CXiV 


tOavlroaa    Gatalm    varonal    Buflarl 


Conxilamant    F  cation    Bofar    Sdutloc     pH    7  3-74 

NOC  0ll»n5-ai4<'    1 
.   Comptamant    Fixation    Bciflar    SohiOon,    pM     7  3-74 

NOC  0118tS-<«47  2 
Oaiitroaa-<:iaiat»vVaronal    Buflter    Solutjon    NDC    No 

8l5-06tifr-)  and  Na  815-Oee«-2 
E lw*ot)nor»a«  Boftar  Soluttorv  pH  8  6   NOC  Oi  1 8 '  S 

aj*s  1 

..    It  P    Bottai  Solution  pH  8-2  NCX:  01'8i5  0246  i 


BoM*   125  inl 

Giaas  Vial    t  oo  ml 


Bottto  1  Kar 
Bo(tl«  500  ml. 


Bome   lOOandSOO  mi 

BoTOe    1  Mar    _. 

3o««    1  mar 


<  .almwi  Saarvaa   inc 

L.a*Tian  Soarnaa,  Inc                     

Summ  C^>am.  Co 

tjL*Twn  ^jUam  Co       ^.—    , 

HacHCtiwHil  Co 

Hac*»  (lianacal  l.o                         

muna  LaHoratorlaa 

f4.ii^n«  i  tfmratpn^fa 

1 1  iiim  [  attivrnttwrnm  .« — _»« 

r-iMAana  1  AhofitT^f^n    «               

y^mimnm  LabofstooM  ,_ — -.^.■■.■■■.  — ■ 

HntBTM  i  afanf ■ipr'Bt 

Fiutana  Laboratuwa.    ,, 

Drug   xjntrol  Sal  No   5 IS'  I 
Drug  Starxlarj  S.t.  No   5i9iO 

M^^l^c»a  BuOar  

H^^  F^aaoMKm  Buflar  Tr«  BartiiW  Bu«far  No  51104 


,  Sal  3  viata  of  50  ml  aaci»_ 

Sat  3  viaia  o*  2  rnl  aac*i_ 

.,  Giaaa  Vial    1 5  » 

,  Vial    10  *  


Nifhw  mtial  Addmva 
Niflow  Uamanaca  AddMr*.. 


.   pH  8  3  9««»ar  P«»«»«Jar  l^km*   No   9e»-9« 


Oruma  5  GaHona 
Dr\<Tia.  5  Galona 


f^kjw  1  9  aacfi 


CK  lD  Buflar  Catalog  No   5«0e 

Elaclra  Bi  Buftar    Catalog  No   5018 

Eiac*a  BJ  BuNar     Calatot  No   50t7 

Elactii  nH  Boflar   >  .at^og  No   5805 

HOC  tlactroprwraam  Bciftar 

laoamylaaa  Cattwda  Btiftar   

lauaii'yiaaa  KH  CatMog  No  5*2!  — 

Owran  I  Varooil  Butfm  Cat  No   Vin 
mP-t-m    1 7  *oarayma  •<•«  Cat   No    T'V? 
m  P  MCX    TO  •aoarrnrma  tr»  Cat   No    3iee 


Paciiat   18  3,32  g    10  packets 'bra  ..„ 
Packat   12  14  0   iO  pac*ats/ba» 
Par«ar  i»  2  g  10  pae*at»/bo« 
Packat   18  1  g  10  pacliets/box 

Packat   36  g  ._ 

Packet   0  7^. 


4  Mt  2  Packals  Ca9ioda  Buftar 
^Httc  BMBv  129  <t4 

(ot  TO  pwm%  (5  r  X  2  tai 

Kir  K)  PlatBi  (5  8"  X  5  51.. 


Data 


02Aa/87 
02/03/87 
Q2A»/97 


10/27/72 

10/27/72 

08/18/86 
08/18/86 
04/16/a2 

04/16/82 

04/16/82 

04/16/82 

04/16/82 

04/1ft.t2 

11/26/86 
11/26/86 
01/12/84 

03/19/86 

03/19/86 
01/12/84 
03/19/86 
01/12/64 
03/19/86 

04/06/78 

04/06/78 


04/>«/73 
10/14/76 


01/2B/74 

04/06^77 
07/OS/73 
0t/2S/74 
01/aft/74 


04/06/72 
04.^06/72 

02/ 1 1  /e.? 

12.'22/71 


o»/3ae5 
09/ 30/ as 


11/30A71 


03/26/86 
12/28/73 
12/28/7-3 
12/2S/73 
12/18/86 
12'18/85 
01/24 -'86 
09/15/88 
09/15/88 
09/ 15 '88 
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Exempt  Chemical  Prb»ahat»ons— Continued 


S«4>pb* 


Helena 
liolana 
Helena 
Hetarw 
Helena 
Helena 
Helena 
Holena 

Helena 
Helena 

Helena 
Helena 
Helena 
Helena 
Hdlana 
Helena 

Helena 

Helena 
Helena 
Helena 


Laboratortea . 
Laboratonea. 
Laborstonea. 
LalMratonea . 
Laboratonea. 
Laboratonea. 


Laboratonea . 

Laboratonea. 
Laboratonea. 

Laboratonea. 
Laboratories, 
t-aboratones . 
Laboratonet .. 
Laboratonea. 
Laboratonea  - 
Laboratories. 


Helena  Laboratonea . 


Helena 
Helena 
Helena 


Laboratonea . 
Laboratonea. 


Helena 
Helena 
Helena 


Helena 
Helena 

Hi 


Laboratortes . 
Laboratories. 
Laboratoriea . 
Laboratoriea . 
Laboratonea. 
Laboratones. 
Latooratones- 
Laboratonea. 


Helerw  Laboratortes 


Helena  Laboratonea 

Holena  Laboratonea 

Helena  Laboratonea 

Helena  Laboratones 

Hyoof/IO  Sdanflflc 

Hycor/KX  Saennac. 


Hycor/KX  Saent*c__. 

ICL  SdantHIc 


KXi 

CL  Saantific. 

CLScMnt«c.. 
ICL  Soantttc. 


ICN 

CN  Micromedk; 
ICN  MIcromedK 
ICN  Micromack: 
tCM  Uicromadlc 
lOI  kihcromadc 
ICN  MicromedK 
ICN  tAcromedic 


SyatamSt  Inc. 

Systwiis^  Inc 

Systems,  Inc 

Systema.  Inc 

Systema.  Inc  — 

Systems,  loc 

Systema.  Inc 

Systems.  Ine 


lOil  Maomedic  Systems.  Inc. 
CN  Ucromeckc  Systems,  inc 
ICN  MKTomedK  Systems,  Inc. 


Induatrtal  Anatyttcal  Laboratory, 
Inc. 

Industrial  Ana)ytK:al  Laboratory,  inc  .. 
Industnal  Anatylical  Laboratory.  Inc.  . 

Induatrtal  Optical 

Indualrtal  Optical 


Product 


REP-HDL-6  Isoenzyme  Kit  Cat  No.  3186 . 

REP-lJpo-12  Kit  Cat  Na  1181 

REP-Ljipo-30  Kit  Cat  No.  3180 

REP-Upo-6  Kit  Cat  No.  3182 


REP-SP-12  lsoer«yme  Kit  Cat  No.  3171 

REP-SP-30  laoenzyme  Kit  Cat  No.  3170 

REP-SP-e  laoeruynie  K«  Cat  No.  3172 _ 

Super  Z-^^XHOL  Chotosterol  Supply  Kit  Catalog  No. 

5470. 

Titan  Gel  Hl^  Resolution  Protein  Buffer 

TRan  Gel  High  Resolution  Protein  Kit  Catalog  No. 

3040. 

Titan  Gel  High  Resolution  Protein  Plate 

Titan  Gel  IFE  Buffer 

Tit»i  Gel  IFE  Plata „ „ 

Tttan  Gat  Inwnuno  Fai  Kit  Catalog  No.  3046 

Titan  Gal  lao  Dot  LDH  Buffer 

T*^n  Gel  lao  Dot  LDH  laoanzyme  Plata 

Titan  Gel  lao  Dot  LDH  Kit  Catalog  No.  3062 


TOW) 
T«an 
Tawi 
Titan 
Titan 
TKan 
Titan 
Titan 
Titan 
Titan 
Tilwi 
Titan 
Titan 
TNan 
TKan 
Titan 
Titan 
Titan 
Tawi 


Gal  LO  Buffer . 


Gal  LD  laoenzyma  (Xuant 

GalLOH  laoarsyma  Buffer  _ 


Gel  LDH  Isoenzyme  Plate. 

Gel  LDH  Isoenzyme  Reagent 

Gel  Lipoprotein  Buffer _. 

Gel  Upoproteai  Kit  Catalog  No.  3045 

Gel  Upoprotein  Plata 

Gel  MuNi-Stot  Lipo-17  Kit  Catalog  No.  3095.. 

Gel  Mulb-Slot  Upo-17  Plate 

Gel  Mu»-Slal  SP-17  KR  Catalog  No.  3001 .... 

Gel  Multi-Slot  SP-17  Plate 

Gel  Serum  Proteai  Buffer 

Gel  Serum  Protein  Kit  Catalog  Na  3041 

Gel  Serum  Proteai  Plate _ 

Gel  Siver  Stavi  Buffer 


Gel  SihMr  Stan  Kit  Catalog  No.  3035 

Gel  S*Mr  StHn  Plata 

Gel-PC  LOH  laoenzyma  Kil  Catalog  No.  3053. 


TKan  Gel-PC  LOH  laoenzyma  Plate.. 

Titan  III  A(^  Catalog  Na  5023 

Titwi  IV  IE  Plato  (l»ge) _ 

Trtwi  IV  IE  Plata  (a 
Titwi  IV  IE  Plata  KK... 
Titan  IV  IE  Plate  Kit.. 


Drugs  of  Abuse  LMna  Control,  CONFIRMATKX- 
Orugs  of  Abuae  Unna  Control.  SCREEN . 


Tbenvwutic  Drug  Control  I.  TDC  I  (High  Level) 

Thenvieutic  Drug  Control  I,  II.  IN,  Tn-Level  TDC  Mum- 
pack. 

Therapeutic  Drug  Control  II,  TDC  II  (Mid-LeveO 

TTierapeunc  Drug  Control  in.  TDC  lit  (Low  Level]..- 


Form  o(  product 


Kit  10  Plates  (5.8' X  1  25*)„ 
Kit  10  Plates  (5.B'  X2.18")_ 
Kit  10PlBtBa{5jr  X5.51._. 
Kit  10  Ptates  (5.8' X  1.25-)_ 
Kit  10  Plates  (5.8' X  2  18")... 
Kit  10  Plates  (5.8' X  SS").... 
Kit  10  PlalBS  (5  8' X  1.25^... 
Kit  3  F>ackages  buffer  36  g. . 


Packet  25.9  g. _ 

Kit  10  Plates  (90mm  X  75mm)  ,  2  Packages  Buffer  __ 

Plate:  (90mm  X  75mm) „_ 

Packet  26  9  g. 

Plate:  (90mm  X  75mm) 

Kit  10  Ptates  (90mm  X  75mm),  2  Packets  IFE  Bufler. 

Pwhet  19.6  g. _. 

Plato:  (90mm  X  75rtwn) __._ 


Kit  10  F^tes  {90mm  X  75mm). 1  oackel  Iso  Dot  LDH 
Bufler. 

Packet  21.5  g 

BoOle:  10  ml 

Packet  22  7  g 

F^te:  (90mm  X  75mm) 

Vial:  2ml,  10  vials/box 

Packet  17.3  g 

Kit  1  Packet  Buffer 

Plate:  (90  X  75  mm) _ _ _. 

Kit  10  plates  (81  x  143  mm)  1  Packet  Buffer  (21  6  g)  ._ 

Plate:  (81  X  143  mm) 

Kit  10  plates  (81  x  143  mm)  1  Packet  Buffer  (29  1  g) 

Plate:  81  X  143  mm 

Packet  29  1  g. 

Kit  10  Plates  (90mm  X  75mm),  1  Packet  Buffer 

Plata;  (90mm  X  75mm) 

Packet  25.9g.. 


Kit  10  F>lates  (90mm  X  75mm),  2  Packets  Bufler 

Plate:  (90mm  X  75rTim) 

Kit  10  Plates  (90nwn  X  75mn).  l  Packet  LDH  Bufler. 
1  Box  LDH  Re^ienL 

Plate:  (90tnm  X  75mm) 

P«*et  5  g.  (5  Packots/bOK) 

Package:  plates,  3  l>y  4  »>.__ 

Package:  platas,  1  by  3  n. 

Kit  12  small  (1  by  3  in )  IE  plales.1  box  BI  Buffer 

Kit  10  large  (3  by  4  in )  IE  plates.  1  box  81  Bufler 


Box  4-100  ml  Bottles. 
Box:  4-X  ml  Bottles  _ 


Glass  Vial:  lOmI _ 

Glass  Vials  (12):  10ml.. 

Glass  Viat  10ml _..._ 

Glass  Vial  10ml _..._ 


Plastic  Vial:  1  5ml_.... 

Plastic  Viak  15  ml_.... 

Plastic  Vlai:  1.5  ml 

Plastic  Vial  l.5ml._.._ 

Plastic  Vat:  1.5  ml 


Immunogert  BZ-A.. 
Imrrunogen:  BZ-B.. 
Immurv)gert  CO-A. 
knmunogen:  M-A ... 
Immunogen:  M-6  _. 

Immunogen:  TF-A _ I  Plastic  Vial:  15  ml 

MicromedK  Combostol  THC/Cocane  STANDARDS-2,     Amber  Glass  Vial.  2  ml  Plastic  Bottle  100  ml.. 
3,  and  4. 

MicromedK:  CrockPot  57Co/125l  Tracer  Sokition J  Plastic  Bottle:  25  ml,  1000  ml 

MKromedk:  Morphine  1251  Tracer  Sokition ^  Bottle  50  ml,  1000  ml 


Micromedic  Morphine  Standards  2.  3  and  4..„ Bottle:  5  ml,  100  ml 


1 1  -Nor.Cafboxy-Delta-9-Tetrahydrocannabinol . 
1 1  .hydroxy-delta-9-tetrahydrocannabinol _ 


Opti-Kleen 


Ampule  1ml... 
Ampule:  1  ml.. 


Botte:  5galon._ 


Ljsxe 


09'i5.  8S 
09/ 15 '88 
09  '5  86 
09'15.'88 
06.  15.be 
OS  15  88 
09/ 1 5/88 
01/24/86 

04/12/83 
03/03/88 

03/03  56 
12/-ie/86 
03'06/86 
01/24/86 
01/07/86 
12/18/65 
01/24/66 

11/26/86 
11/26/66 
03'07/B3 
12/18-65 
01/07/86 
12/18/85 
01/24/86 
01/09/87 
01/09 '87 
01/09-87 
01/0S/87 
01/09/87 
04'12/83 
01/24/86 
12/18/85 

12/18/ es 

01/24/86 
03/03/86 

01/24.-86 

12/18/85 
12  28/73 

12'28/73 
12/26/73 

12/28/73 
12/26/73 


10'21'8e 
10/21/88 


06/14/85 

06/14/85 


06/14/85 
06/14/85 


02/29/88 
02 '29 '88 
02 '29 '88 
02/29/88 
02/29-88 
02/29/88 
02/24,'8a 

02/24/88 
C2/29/88 
02 '29 '88 


09/04 '65 
C2/16.'67 


06/24/81 
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Exempt  CnEwtCAL  PRkPARATKXS — Continued 


St»3p«W 


IwiwHron  04  Ora^on,  Inc. 

lrr«o«ror  o'  O^gor.  Inc 


Irmotroo  o«  C>»go«\  mc  . 


Janaaan  P^arm«oauaca.lr<c 

Janaaao  Priarmaoau<ic«.lnc  .. 

jwiaaari  PrwrrwoauOcaLlnc  .... 

Jwiaaar  PtMrmaoautica.lnc  .... 

Janaaan  Priarm«Dau«»c«.lnc  .._ 

Janaaan  Pt^armacauHca.  Inc  ... 

KjAaatad  CNagnoadca 

KaRaaiad  Oiagnoanca 

Kataalad  Oiagnoadca 

KaMaalad  DMgnoalica 

KaSaatad  Diagnoatic* 

KaJtaatad  Oiagnoabca 


Kallaatad  Diagnoatics 
Kalt— lad  Oagnoatica 
K^taatad  Oiagnoatica 
Kallaatad  Oiagnoalica 

LXB  matrumaote.  Inc. 

LKB  inatrvimanta.  Inc  

Lanrnon  Cotnpany 

LammcMi  Co«Tipary  

MUl  Biovna<acai 
MO  QtommJKM 

Matartala  *  Tacfmoiogy  eyalatna 
Malanaia  A  ractvxjtogy  Syalama 
Malanahi  »  Tachnotogv  Syalarna 

Malar'iiit  A  Tacfnotogr  Sy-»tam« 

MatnrtaJa  A  Tactmotogy  Syatama 
Maianan  A  Tacnnotogy  Sy»«»Tia 
Malanai*  A  Tacnno*cnjy  Syatama 
MaianaM  A  Tac^fx^totfy  Syatama 
Uatanai*  A  T»cfinotogy  Syatama 

Malana<a  A  Tacf>no*ogy  Syatama 
Malarial*  A  T»cnno«ogy  Syatama 

Mdlariala  A  Tachnofogy  Syatama 
Malunala  A  TacNxitogy  Syalama 
Matanal*  A  T«cf<nology  Syatama 
Matanaia  A  Tacrino4oyy  Syatama 

Mata-Otam.  Inc. 

M«<.ti  <- ^wtm    Inc  ._™__.~-™-™ 


Ptwlurt 


Madlcal  Anatyaia  Syatafna.  Inc 

Anatywa  Sv»toma.  inc 

Anatyaaa  Syatama   Inc 

Anaiyaa  Syatama.  Inc 


Ma(«ca< 
MadKal 
UadKai 

Mai.>cai 
Madical 
Ma(«cal 

Moctcal 


Form  o*  product 


kmoMuor  PnanobwtxW  C«lt)ratora  0  0.  3  0   B  0.  20  0.  '  Bottta  3  ml.. 


40  0   and  90  0  mog/ml 
PnarvjbartiMal  Stock  Tr«oar 


3H  Altanlanl„ 
3M  Fant«nyl._ 
3H  Sulantan. 


AMarxani  FUdkalmfTtunoawy  Kit  .. 
Fantanyl  FUdtoarmunoaaaaY  KA  . 
Sufantanri  Ractoanmunoaaaay  KA 


Bwtxtai  BuWar  901 

l€P  Buftar  No  900 ~ 

ln*T»*x}a4acfro«»m  Catalog  No  9'0 

ImmufwalacfroNma,  Catalog  No    1C;13     

Immunoalactropnoraata    Raagent     Kit,     Catalog    No 
1012 

Quanticoat  12N  T3  uptaka  K«  Catalog  No  8?3  

Quanticoat  125»  T3  UptaAa  Krt.  Catalog  No  933 
Quarticoat  1 26*  T3  upuka  Haagant  CatakDg  No 
Quarticoal  1 26i  T3  UpUka  Raagent  No  8M 


VW  5  ml 


VW  05  ml 
VM  OS  ml 
VM  OS  ml 
Kit  200 
KK  200 
KJt  500 


V\rt  

Vial    7  Dram 

1  Fim  Saalad  w\  Cardboard  Comainar. 
.  Sfyroioam  Cont*ner  25  filma 
Kit  3  Vlala 


785 


Krt  400  Detarrrw^atxyw .. 
Kit.  100  tMta 

Boffla  500ml 

2  aiaaa  Bontaa  llOml. 


Tria  oartxti^ata  Bottar  pH  9  fl 


EtorpTw^  Standard  SokjtKXi 


ItP  Bottar  pH  8  2.  0  04  kxnc  Slrangth 


S€tr>yl  5<i  Cartjoxy  N  Propyf)  BartxtLnc  Acid 

VElhyi  V<i  C«t»iry  N-PropyO  Bartxtunc  Add  Bovina 

Sarum  AtKimn  or  RabM  Sarum  AJburrwi 
V€tr>y«  5-<i-Cartx)»yN  Propyl   BartntLnc   Acid   Sana»- 

IDad  RBC 

BwMurala  Standard 

Banioyi  Ecgonma 


Packet  eac^  6  786  g  20  packets/ box 


PtastJC  Cartxjy   1  Liter 


Package  6  510  gram* 


ScTw«  Cap  Vial  SmI 
Vaccina  Vial  Bml 


Banioylacgonina  Standard 
CartxwymatfV^  Morpfwia 
C«txwyma^^y♦^Morphna    Bovma 

FtatiM  Sarum  Atoumm 
Cart»l^ymat^y1morp»w»  Sanaituad  RBC 
tcgornna    Bovma    S«r\jm    Aibumm    or    Habtut 

Alborrar 

Ecgorwia  Sanartirad  RBC 

Methadone  Standard     

Morprvna  Starvlard 

Tropmacartxuryltc  Acid. 


Sarum   Atxjmin   or 


Serum 


Vaccina  Vitf  SmI  . 

Scra<wci«>  Vial   lOmi 

Scraw  Cap  Vial  25mg  and  100  mg.. 

Sonmcao  VU   10ml 

Scraw  Cap  Vial  SmI 

Vaccina  Vial  SmI  . 


Vacarw  Vtal  50«Til„ 
Vaccina  Vial  Sn4.._ 


B^rtxturala   Teal   Set  (Sod«jm   Secotaartatal   Standard 
lOmg  X  w/y)  Catakig  No   iSQ 


Vacono  Vial  50ml 
Scra«Ka<)  Vial    10ml 

Scraw  Cap  Vial   10ml    

Scraw  C4«>  Viai   BrrK.  10fTl(„ 


BottVe    120ml 


Analyaia  Syatama. 
Analyaia  Syalama 
Ana«y«a  Syatama. 
Anaryaaa  Syalama. 
Analyaia  Sy«ama, 
Analyaa  Syatarria. 


inc  . 
inc.. 
Inc.. 
Inc  . 
inc.. 
inc., 


Medk.al  Analywa  Syatama,  inc 
Madcal  AnaNaia  Sy»tama   inc.. 


Makiy  Lal^,  inc 

Marcli  and  Co.,  me. 

Merck  ami  <>3  Inc . 
Merck  and  Co  inc . 
Merck  and  Co     inc. 


ACf  M  Calfcrator  tor  the  DuPont  aca  Level  i 

ACf  II  Calt)rator  tor  me  DuPool  aca  Le«(  2 

ACi  It  CaHbralor  tor  tTie  CXjPoot  aca  Laval  3 

C>iamTrak  Liqi*d  Unaaaayad 

Charrwtrv  Control  Aaaavwl   Level  1.  2.  A  3... 

Oiermatry  Control   Level  1    2.  A  3 

Uquid  Llrma  Callbralor  Level  1  and  2 

Liqiad  Unna  Control  Laval  i 

CfiemTRAK  Liquid  Unaaaayed  Therapeutic  Drug  Con- 
trol Laval  2 

cfwrnTRAK  Liqud  Unaaaayed  Therapeutic  Drug  Con- 
trol Laval  3 

cnemTTtAK  Liquid  Unaaaayed  Tfierapeutic  Drug  Corv 
troi  Laval  1 


Gtaaa  Vi*   22  X  3»mm.  5ml . 
Giaaa  V«l  22  X  3Amm,  5ml 
Giasa  Vial  22  X  38mm,  SmI . 

,.   Vial   1  SmI  . 


Vial 
Vitf 
Viai 
Vial 
Krt 


15ml 

15ml 

5  ml    

5  ml 
6  I  5ml  Viala  . 


Kit  6  >  StttI  Vial* . 


K(t  6  I  Srr^  Viala . 


Countaralactropnoraaia  Ptalea 
lmmurx5electTOp'xir»vt  Plate* 


G  301 
G  201 


Cocaine  <J3  H(  i  c:atatog  »  MD  3*^7? 
Codame  -dS  H,0  (N-mettV-d3)  No   MO-3778.. 
Code<ne^<J3  Catalog  9  M0^3678 


Ptataa  10  determmatKma     _ 

Plata*  6  /  unit     

Ampule  2  or  5  ml  

2  ml.  SmI  ampue  Canon  5  ampule*. 
Ampule  2  or  5  ml 


Date 


07/09.'87 
09/23/87 

02/01/87 
02/01/87 
02/01/87 
06/13/85 
05/13/85 
05/13/85 


05/19/81 
12/26/78 
03/11/80 
06/22/87 
06/22/87 

12/16/85 
06/24/81 
12/16/85 

06/24/81 


05/15/78 


10/31/83 


06/28/72 


05'03/73 
05/03/73 

05/03/73 

09/17/76 
04/18/74 
09/17/76 
05/03/73 
05/03/73 

06/03/73 

05/03/73 

05/03/73 
09/17/76 
07/17/73 
05/03/73 


02'22/74 


0607/86 
06/07/86 
06/07/86 
04/30/85 
04/30/85 
04/30/85 
04/03/87 
04/03'87 
10/06/86 

10/06/86 

10/06/88 


09/05/73 
09/05/73 


06/13/88 
09/06/88 
06/13/88 
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Exempt  Chemjcal  Preparations— Continued 


St^jplior 


Merck  and  Co, 

Merck  and  Co.. 

Merck  vidCo.. 

Merck  and  Co.. 
Merck  and  Co.. 
MeickandCo., 
Merck  and  Co., 
Merck  and  Co., 


kic. 
Inc. 

Inc. 

Inc. 
mc. 
mc- 

Inc. 
Inc. 


Syvtenw 


Mnromecte 
Micicuneifc 


Micromedic 


Microniadic 
MicromedK 
Micromadc 


System*. 

Sysiema. 

Syatems. 

System*. 

System* 

System*. 

System*. 

System*. 

System* 

System*. 


Maes  LaborMortee,  Inc. 

i  L.atxxatoms,lnc 


Miles  I 

Mile*  Laboratories,  Inc. 

Mile*  Laboratory*,  Inc. 


Mile* 
Mte* 


MHea 


Laboratorie*,  Itk., 
Laboratorie*,  irK.. 
Laboratixw*,  Itk.. 

Laboratorie*,  Inc.. 
Laboratory*,  Inc., 
Laboratorwa,  Inc- 
Laboratorto*,  Inc.. 
Laboratorie*,  Iik- 
Laboratom*.  Inc. 
Laboratorie*.  Inc., 
Laboratories,  Inc. 
Latxyatoms.  Inc.. 
Laboratom*.  Inc., 


Product 


DL-1  Phenyl-2-aminopropane  1,1,2.3,3,3,.<)e  (Amphet- 

amin»<10)  Cettfog  #  MO-aoaZ. 
DL-1Phenyl-2-methy(amHnopropane-1,lZ3.3.3-d6  HO 

(Methawphataiisne  d6)  Catalog  #  MOaoea. 
OL-1-Ptienrl-2-ariinopropane-l.1Z3,3.3-<J6  HCL  No. 

M0^77a. 

Ecgonine  -dS  Mettiyl  Ester  HCt  Catalog  f  MO-3679 

Morphne  -d3  HCt  3H20  (N.mett«yt.d3)  No.  MO-3777  .... 

Morphine  -d3  HO  Catalog  #  MO-3eeO 

O  Denit>ylec90n»»<O  Catalog  #  MOd67e 

PtierHJS-cycidbie  HO  Cattfog  #  MO-36ei 


MicramedK  Neonatal  T4  12SI  Tracer  Solution 

MIcromedic  Neonatal  T4  EkHion  SokAon 

Neonatal  T4  1251  Tracer  SokJlion 

Neonatal  T4  Btrftar  Sohjbon 

T3  RIA  1251  Tracer  Solutnn _ 

T3  RIA  BuHer  Sohifeon 

T3  Upt*a  12SI  Tracer  Sokiten 

T3  Uptake  Buffer  Sohitnn 

T4  RIA  1251  Tracer  Sokibon „ 

T4  RIA  Buffer  Solution 


Inc 

Inc 

Inc 

mc 

tnc , 

Inc. 

Inc 

Inc 

Inc 

Inc 

Inc 

Inc 

Inc 


Monotand. 
Morvjbmd, 
Monobmd, 
Monotiaid. 
Monotsind, 
Monobaxl, 
Monobvid. 
Monobind, 
Monobind, 
Monobawt 
Moncbmd, 
Monotand. 
Monobind, 

Monoctonal  Antibodies,  Inc. 

Moriockxial  Anttxxtea,  Inc 

\Aonock»\ai  Antibodws,  Inc 

Marxx:lor>al  Antixxlies,  Inc 

Nudeer  Otaonostlca,  Inc 

Nuclear  Diagnostics,  Inc 

Nucleer  Diagnostics.  Inc 

Nudaar  Diagnostics,  Inc 

Nuclear  Diagnostics,  Inc 

Nudaar  Diagnostics.  Inc 

Nudear  Diagnostics,  Inc 

CM  hUamatton^  Corporation 

OMI  International  Corporation 


Organon  Teknika  Corp. 

Organon  Taknika  Corp.- 

Organon  Teknika  Corp 

Organon  Teknika  Corp 


Ames  Pt)enot>artiitai  Assay,  Kit  Contains:  Pfienotiarbi- 

tal  Standards;  10,  20,  40,  A  aOmcg/ml. 
Ames  Ptienobartiital  Controls,  I5mcg/ml,  30rocs/ml. 

60mcg/mL 
Ciiniria  T-S  Uptake  Test,  Kit  Contains:  (1)1251  T.3 

Uptake  Reagent  &  (2)  Separating  F)eagenL 

Omistat  Calibratr<  Nos.  1  and  2 

Ckntstat  Control  B,C.Dj«d  E 

Serakite  Total  T-4  (FUA)  1251  Reagent  Kit,  No.3304. 

No.3305. 

Seralyzer  ARIS  Drug  Assay  Control 

Seralyzer  ARIS  Drug  Assay  High  Calibrator  .„ 

Seralyzer  ARIS  Drug  Aaaoy  Low  CaMiralor 

Seralyzer  ARIS  Phenytoai  Reagent  Strtpa 

T-4  Bultar 


Form  of  product 


AiT^sule:  2  or  5  ml „...     ._ , 

Ampule:  2  or  5  ml 

2  ml,  5  ml  amber  ampule  Carton:  5  ampules.- 

Anputr  2  or  5  ml _ 

2  mL  6  ml  aiTOJte  Carton:  5  ampuKM                  

Ampulo:  2  or  5  ml 

Afnpta»  ?nrSmi 

Amputo'  7nr  SmI                       

Nalgena  BatHe:  4  ca 

Nalgene  Bottle:  2  oz.     .     ...... 

Vial:  30ml ,    ,, 

Bottle  Bounce- 

VM  30mi 

High  DensMy  Polywtfiytune  Bottle:  6  nxice.. 

Vial:  30ml „..„ 

H^yh  Density  Potyethylerw  Bottle  8  ounce.. 

ViaL  SOml _ _ 

High  Density  Potyethylene  Bottle  8  ounce.. 


6.1  ml  Vials 

Vial:  6.1ml 

200ml  Bottles 


TDA  Cross-Reactivity  Cocktails- 

TEK04EK  Special  Unna  Control  (supplementaO 

Telr^ule - 

ThyrokHe  1125.  Reagent  Kit.  No.SZSO- 
Thyrokite  1125,  Reagent  Kit,  No.5252„ 

Monobind  T3  Antibody  Reagent 

Morxitiind  T3  Tracer  Reagent 

Monotxnd  T4  Anttiody  Reagent 

Morxitund  T4  Tracer  Reagard 

MonotNnd  TSH  Antitiody  Reagent 

Monobind  TSH  Non-Specific  Buffer 

MonotMnd  TSH  Preaprtatvig  Reagent .. 

Monotjmd  TSH  Tracer  Reagent 

T3  Adsortient  Reagent— „ 

T3  Uptake  Tracer  Reagent . 


TSH  RadKMmmunoaasay  Test  System 

Thyroxine  Radioimmunoassay  Test  System 

Traodothyronme  RadKxmmunoassay  Test  System . 

8f 

Test  Kit  for  Cocaine  Metatxilites  in  Unne 

Test  Krt  for  Opiates  ri  Unne 

Test  Kit  lor  Tetrahydrocannabinol  (THC)  »i  Unne .. 


Vial:  1ml 

Vial:  1ml _, 

Kit  20  cokjmna.  100  cakjn¥i* 

Vial:  1ml 

Vial:  0  5ml - 

Viak  0.5ml 

Botda  Contanng  25  wid  SO  Stnps.. 

Giaas  ScTBwtop  Vitf:  3/4  ounce 

Glass  Vrak  1ml 

Vi^26ml 

Botlle:  4  9  g. 

Kit-  20  coktfnrt* 

Kit  100  cokann* 


Test  Tube  w/Cap:  70ml 

Wheaton  Glass  Container  55ml 

Test  Tube  w/Cap.  70ml 

Wheaton  Glass  Container  56ml 

Test  Tube  w/Cap  10  SmI 

Wheaton  Glass;  1  OSfrt 

Plastic  Contaner  w/Cap    105ml 

Wheaton  Glass  ContMner  10  5ml ._.. 

Glass  Bottlr.  1  lOmI,  50ml  PlaslK  Bottle  260ml., 

Glass  Bottle:  55ml.  30ml  Plastic  Bottle  1 26ml . 


SPINSEP  TBG  Reagent  Catalog  No   17100 

TETRIA  P  E  G  Antiserum  Catalog  No.  16100A., 

TETRIA  PEG.  Reagent  Catatog  No.  16100 

TETRIA  PEG.  Reagent  Catalog  No.  16100R.... 

TRIA-P.E.G  Antiserum  Catalog  No.  12100A 

TRIA-PEG  Reagent  Catalog  No.  12100R 


Compound  N  Solution.. 


ASSURE.  Levels  I  A  H 

Bovine  QAS  Clinical  Study 
Uothyronine  T3  1261  


K*  100T«»«I« 

Krt:  100  tests 

kit  in  lB«K 

Kit  .SO  tRSIs 

Kit  50  tests ,,       , 

Polypropytene  Bottle   105ml 

Polypropvtene  Bottlfl   S.SmI  

Polypropytene  Bottle    106ml 

PnlyprnpylArM  Ronio   S6ml  

Polyprnpytanfl  Rnttln    S'^ml      

Potyprnpytenn  Bnftte   V.n^        

Steel  Drum  55  gallon ...  „ 

Viak  10  rr^ 

6  Vials/Kit  (lOml/vial) 

Boston  Round  AmhfK  Flottle    Ifi  mirv-o  

Date 


J       06  ■:  3  ' 


06  13  88 

09/06/88 

06/ 13 '86 
OS '06  88 
06  13  88 
06  13  88 
06M3'86 


06/2S/S7 
06/25/87 

05  21 /80 

05  21/90 
12/ 14' 76 
12/14/76 
12M4/76 
12/14/76 
12/14'76 
12/14/76 


03/01/79 

05/21/80 

11/10/78 

12/19/80 
12/19/80 
03/28/77 

01/17/84 
01/17/84 
01/17/84 
05/28/86 
03/28/77 
02/01/83 
05/01/70 
07/29/70 
12/02  74 
12/02,74 

11/06/77 
11/08/77 
11/08/77 
11/08/77 
11/08/77 
11/08/77 
11/08/77 
11/08/77 
05/15/78 
0615/ 78 
11/06/77 
11/06/77 
11/08/77 


10/17/66 
10/17/96 
10/17/86 


12/15/77 
03/10/78 
07/08/77 
03/10/78 
03/10/78 
03/10/78 

10/01/75 


06/27/80 
04/28/80 
01/20/76 
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Exempt  OtEMiCAt  Preparations — Continued 


StOpMr 


Wi 


Ogvton  Takr*a  Corp 
Ogwxx>  TakrAa  Cav 

OrgMion  Ttkr**  Corp 
Oganon  Ta«in*a  Co»p 
Ogwion  Takn*a  Corp 
Orvwion  Takrtfui  Corp 
Organon  T«hnfc«  Corp 
Orgwion  Taiiniia  Corp 
Oganon  Taknika  Corp 
Organon  Takn*a  Corp 
Oganon  Taknka  Corp 
Ogwo  T*kr*a  Corp 
Orgarwn  TaluvM  Corp 
OgwKin  Taknita  Corp 
0\^X)n  Takntu  Corp 
Organon  Taknka  Corp 
Orgaror>  Taknka  Corp 
Organon  Takn*a  Corp 
Orgwxx>  Takn*a  Corp 
Ogwion  Taknka  Corp 
Orgv«>n  Takntka  Corp 
Org^wo  Takrtka  Corp 

Ortho  OtmgnoaMe  Syatwna.  Inc. 
OrVw  OMgryjaOC  Syttarna,  Inc 4  Actlvatad  Thromtxjf  AX  No 


Product 


Form  o<  product 


LJOtf>rrorw»a  T3  1  ?*l 

1/  WrvM/Naw  Jara^  QuaMy  Cootrot  Program, 

I  4  II 

Owan  1  Varonal  Bu««  tor  FlBRKXflK 

PACP  I  4  M  

PfOf'ILE  AnticonwMant  Lavata  I  A  H. 


nmitr  Plua  Actr^atcx 
ProWa  Oanaral  Sat 

ProMa  Oanarat-l^vaia  I  A  H 

QuaMy  Aasurarwa  Sarum  Lawai  I.. 
QuaMy  ^^mrttx»  Sarum  Lavat  H 
RuaaaM'i  VIpar  Vamm  Raagant 

Oanplaitlr 

StnvtmKtrhA 

T-4  I2«l  Raagant         


T-4  AnOaarun  (raMM) 

TETRA  TA8-«IA  T4  OwgnoaHC  KH  ... 

TETRA  TUBE  RlA  T4  OwgnoatK  M. 

TQTR  S*      - 

TRI  TAB  T3  Upti»a  DwgrKiallc  Kit  ._ 

.   TRI  TAB  T3  Uptaka  Owgrvjatic  M  

Unasaayad  C^amwtry  Sarum  Coouol   Laveta  I  A  H.. 


OrtfX)  Oiagnoatk:  Syatama.  Inc J  O^ttw  AcKvatad 


721000 
Raagant 


Onho  Oiagnoatic  Syalama,  mc 

Onho  Owgnoadc  Syatama,  inc 

Otf»o  Diagnoatic  Syatama.  Inc 

Pacific  Hamoataaia 


Paanc  HamoataaN... 
PaciAc  Hamoataata... 
Pacific  Mamoataaia... 


Pant«i 
Pantai 


Pantai 
Pantan 


P»/1lM« 

I'anlax 


P*ni««  

PartikvClmar  Corporatton 

PwiurvElmar  Coronf«tion 

Parlun-Elmar  CorporaUoo  .__„_ 
ParVm-Elmar  CorporitKir> 
Par*in-Elmar  Corporation. ___„_.. 
Parlon-tlmat  Corporatwo. _______ 

Pariiin  timar  Corporatlor^  . — .. 

PikHjaton  Saparattona*  vw. 

Pnnc«ton  Saparaoona,  ifx; 

Pnnc««on  SaparaOona.  inc         

Pnncaton  Saparationa.  inc 

Pnnc««on  SaparaOona.  mc         

Prmcator  SapariHona.  inc — 

Pnrcanxi  Sapaiauona.  irK ~. 

Ouwrtkfwtrti 

CXjantimat  i« 

CXjanOmalrTji  - 

CXiantimtn« 


Or«w  Ptaama  CoagUatton  Control  Lawal  I... 
Onho  Plaarrw  CoagutaOon  Control  Laval  II . 
ORTHO  Owran  »  BuHar  


B«t>ftal  Buflarad  Sakna  — 

Bartvttf  Buftarad  Sakrw  •<t^  HapaHn.. 
OMutmg  FhMj 


BoMon  Rourxj  Amtiar  BotM: 
vmt  10  m.  10  via»»/kit 


4  OUTK* 


Bottta  37  ml 

Kit  ae  Mtfa/kll.. 

VM.  10  ml 

VW  7  3ml _. 

Viat:  7  3ml. 
Kit  Clg.  6' 
Vm  Srnt 


VW  16  5  ml,  e  vwt»/ktt.. 

Vial  IS  S  ml.  e  viala/M 

VM:  7  3ml  containing  40  mg  o(  powdar  . 

VW  4  7ml.  7  3ml.  and  16  5ml 

V\al;7  3ml 

Boaton  Round  BotVa  2  ounca.  ambar  bo<1i«.  7  dr 
Boaton  Round  Bo«a  4  ounoa.  dear  bottla.  7  <» 
Kit  40taata,  200«aats 
Kit  100  laata.  500  I 
Pack«ga  4  Taats  par  aal. 
Kit  200  Taat* 
Kit  40  laati 
Vial  25  ml 


Bottte  3  2ml 

Glaaa  Vial  30  datarmmatKin  loe. 

Glaaa  Vi*   5ml    

Glasa  Vial  5ml  

Kit  6-20  ml  vialt 


100. 


Immuno  T3  Kit  (IK-  Tr»odo<hyron»ia  1 251  (2)  1 W  Antt- 

■anxn  (3»2nd  Antiaarum  (4)0*j*nt  (StStandarda 
WrwTXjno-Oigoian  Kit  Conta»wig   (i)OigoMn  1251  (2)l»t 

Antiaanxn  (3)  2nd  Antiaarum  (4|Okjant 
kTWTXjno-Eatnol  125I  KA  2nd  Anliaarvm 
Immuno-Eatnol    Krt     (DEitnol    3H    RlA    12)e»tnol    3M 

Racovary  (3)1»t  Anoaarum  (4)2nd  Antiaaaim  (5|D*- 

uant  (e)Buf*ar  (7)Standarda 
lmmono-T4    Kit     (limyronna    1251    (2) lit    Antrtarum 

(3)2nd  Anliaari«n  i4)0ikjant  |5)Standarda 
Immuno- Taatoatarona    1251   Kit    (l)Taetoatorona    1251 

(2)'»l      Aniiaarum      (3)2nd      Antnarum      l4)Dikjant 

|5lSlanclarda 
T3  Uptaka  Kit   L  Tnio<>o«>yronina  I25i   


Ar'XJ'^atarTwia  Polartealion  Fluoroimmunoaaaay  KH 
Bartrturalaa  Polarnation  Fluoroimmunoaaaay  Krt 
'xx^ama  Polarization  Fluoroimmunoaaaay  Kit 
MalTiaciona  Polarttalwn  Fluoroimmunoaaaay  K«  — 
Uorpnma  PolartzaUon  FKiorownmurxjaaaay  Kit 
Opiata*  Polwnation  Fluoroimmunoaaaay  Kit 


Vial   100ml 
Vial  90ml 
Vial  20ml 


Kit  Corrtairwig  Bottla*   (1)10m(  (2)lOml  (3)50m(  (4)5m( 

(5l3ml 
Kit  Containing  Bottles  (l)lOml  (2)20ml  (3)50ml  (4)5m( 

Bottla  50m( 

Kit  Com^nmg  Bottlea   |1)10ml  (2)5rTK  (3)lOml  (4)20ml 
(5)100ml  (8)50ml  (7)5ml 

Krt     Contamir^g     Botttea      (1)1  OOmI  i  C>00m(     (2)50m( 

(3)  100ml  (4)5ml  (5)3ml 
Kit     Contamng     Bottle*      (')iOml     (2)iOml     (3)50ml 

(4|l00ml  (5)5ml 

.   Bottle    100ml.  1000ml 


<n  100  laata 

Kit  100  laata 

K«  100  I 

Kit  100  I 

Kit  100  I 

Kit  100  le»«».. 


(Xiantimatnx.. 
Ouantimalnx.. 


fanag*  16 

Panagal  S 

Pv^agai  Elac(rotiu«*f 

Panagal  Electrode  Buffer 

Panagal  LD  laoeoryma  Electrode  Buffar . 

Par^agal  iD  laoenryma  Skda 


Poucfi  1  txia 
Poucn  1  (kda  ... 
Ffcar  Drvim  25  kg . 
Pouc^  1 8  3  gma... 
Pouch  1 1  85  gma . 
Pouch   1  tfeda     


QuaPtimel/i» 

IXMd  Lew 
Ouantimatnx 

Uqud  Lew 
Quantmetra 

Liquid  Lav 
Ouaotimetrti 

Liquid  lew 
Unne  Oruga 


Anticonwjlaant     Servim     Drug     Control 

II  Control  No    17C303  2 

Anttdepreaaant     Serum     DruQ     Control 

I  Control  No    1  7  O303  1 

Antidepraaaam    Serum    Oug    Control. 

I  Control  No    17.0305-1 

Antidepreaaant    Serv»^    Drug    Control, 
ai  II  Control  No   1  7-03OV2 
o<  Atxjae  Control  Catalog  No    12  2411  1 


Poly«tt>y1or>a  Dropper  Botlle    1  Sml 

Pofyetrtylene  Dropper  Bottle    1 5rnl 

Polyethylene  Dropper  Borne   1 5ml 

Polyethylene  Dropper  Bottle   1 5ml 
Dropper  Botfle    15  ml  


Dale 


J 


02/18/79 
04/16/B1 

06/07/80 
03/07/80 
11/28/80 
03/13/72 
03/13/72 
02/22/82 
02/22/82 
06/17/78 
Oe/17/78 
07/06/74 
03/13/72 
03/13/72 
01/20/76 
01/20/76 
01/20/76 
06/03/83 
03/13/72 
01/20/76 
02/18/79 
06/27/80 


09/21/71 
05/23/83 
10/26/83 
10/25/83 
08/26/88 


05/24/84 
05/24/84 
06/24/84 


01/04/79 

01/04/79 


01/04/79 
01/04/79 


01/04/79 
01/04/79 

01/04/79 


12/18/86 
12/18/86 
12/18/86 
12/18/86 
12/18/86 
12/18/86 


06/29/87 
06/29/87 
06/29/87 
06/29/87 
06/29/87 
06/29/87 


04/16/86 
04/16/86 
04/16/86 
04/16/86 
02/23/87 
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Exempt  Chemical  Preparations— -Continued 


Suppher 


Ouln-T*c  Inc. 


Qun-Tec.  Inc. 
QurvTac,  Inc. 
Qun-Tec,  Inc. 


Radian  Corporation 

Radwn  Corporatnn 

Raiten  Corporation 

Radian  Corporation 

Radwn  Corporation 

Radian  CorporatMn 

Radian  Corporation 

Radian  Corporation 

RadMn  CorporatKXi 

Radwn  CorporatKXi 

Radnn  Corporation 

Radian  Corjxiration 

Fiadian  CorporatKXi 

Radian  Corporatnn 

Radnn  CorporatKXi 

Radun  Corporation 

Radwn  CorporatKXi 

Rad«n  CorporatKXi 

RadMP  Corixxatxxi 

Radian  CorporatKXi 

Radian  Corporatnn 

RadMn  Corjxxation 

Raiian  Corporation 


Raaaarcti  Trtangia  Inatmite 

Research  Triangle  Institute 

Reaearcfi  Tnangte  Institute 

Roaoarcfi  Tnangle  Institute 

Reaearcti  Tnangle  Institute 

Research  Tnangle  Institute 


Research  Tnangle  Institute  . 
Research  Tnangle  Institute.. 
Research  Tnangle  Institute.. 
Research  Tnangle  Institute  . 


Roctia  Dtagnoatlc  Sytatama,  Inc. 


Roche 
Roche 
Roche 
Roche 
Roche 
Roche 
Roche 
Roche 
Roche 
Roche 
Rocfie 
Roche 


DwgrKwtK 
DiagrK>stK 
DiagnostK 
DtagrKJStK 

Diagnoatic 
DiagrKialic 
Diagmaiic 
Owgnoetic 
OwgnostK 
DiagnostK 
DtagnoSlK 
Diagnostic 


Systems.  Inc. 
Systems.  Inc. 
Systems.  Inc. 
Systems.  Inc. 
Systems.  IrK. 
Systems,  Inc. 
Systems.  IrK. 
Systems.  Irx:. 
Systems.  Irx:. 
Systems,  Inc. 
Systems.  IrK. 
Systems.  Inc 


Roche  DiagrKistK:  Systems,  Inc. 
Rocfie  DiagrKistK:  Systems,  Inc. 

Roche  Diagnostic  Systems.  Inc 
Roche  Diagnostx:  Systems,  Inc. 

Roche  DiagrK>stic  Systems,  Inc 
Roche  Diagnostic  Systems,  Inc. 


Product 


Addrtive  SB-1 

QuirvTec  Brightener  402 
QuirvTec  Bnghtener  404 


Roche  Diagnostic  Systems,  Inc 
Rocfie  Diagnostic  Systems,  Inc 
Rocfie  Diagnostic  Systems.  Inc 

Roche  Diagnostic  Systems,  inc 


Roche  Diagnostc  Systems,  Inc 

Rocfie  Diagnostic  Systems,  Inc 
Rocfie  DiagrKiatx:  Systems,  Inc. 
Rocfie  Diagnostic  Systems.  Inc 


3,  4-MettiytenedK>xy-amphelamine-D5  0.1  mg/ml 

3.  4-Metfiylenedioxy-ampfwtamine-DS  1.0  mg/ml 

3,  4'Methylenedk>xy-methampfietamne-D5  0.1  mg/ml. 
3,  4-Mettiytenedioxy-methampfietamin6-05  1.0  mg/ml. 

Diazepam-OS  0.1  mg/ml 

Oiazei>am-OS  1.0  mg/ml 

Ecgonine  Metfiyl  Ester-DS  1.0  mg/ml 

Ecgonwie  Methyl  Ester-OS  0.1  mg/ml 

Hydrocodone  -D3  0  1  mg/ml 

Hydrocodone  -03  1.0  mg/ml 

HydromorpfKXie  -D3  0.1  mg/ml 

Hydromorptione  -03  1 .0  mg/ml ...™™ 

Methadone  -06  0.1  mg/ml.„ 

Methadone  -D6  VO  mg/ml „ „ 

Mettiaquakxie  -04  0.1  mg/ml 

Methaquakxie  -D4  1  0  mg/ml 

Nordiazepam  -D5  0.1  mg/ml 

Nordiazepam  -06  1 .0  mg/ml 

Oxazepam  -06  0.1  mg/ml 

Oxazepam  -05  1.0  mg/ml 

Propoxyphene  -06  0  1  mg/ml 

Projxjxyphene  -D5  10  mg/ml 


1l-Nor-9-carbO)(y-detta-9  THC  Blood  Standards  Kit 

1 1  -^kx-9-caftx)xy-detta-9  THC  Plasma  Standtrds  Krt. .. 

Oelta-9  THC  Bkxxl  Standards  Kit 

Delta-9  THC  Plasma  Standards  Krt 

iodine  Krt  for  Radioimmunoassay  of  1 1  -f4or-9-cart>oxy- 

delta-9  THC  m  Blood, 
kxtne  Krt  for  Radwimmunoassay  of  1 1  -Nor-9-caft»)fy- 

delta-9  THC  n  Plasma, 
lodrie  Krt  lor  Radioimmunoassay  of  Oelta-9  THC 


Iodine  Krt  for  Radoimmurxjassay  of  Delta-9  THC  in 

Blood. 
Tritium  Kit  (or  Radioimmunoassay  o(  Oelta-9  THC 


1251  T3  (for  T3  Uptake  Radnassay) 

Abuscreen  1251  Ampfietamme  Reagerrt 

Atxjscreen  1251  Benzoylecgonine  Reagent 

Atxiscreen  1251  Metfiaqualone  Reagent 

Abuscreen  1251  Morpfwie  Reagent 

Atxiscreen  1251  Oxazepam  Reagent 

Atxjscreen  1251  Ptiencydidine  Reagent 

Abuscreen  1261  Secobarbital  Reagent 

Atxiscreen  1261  TetrafiydrocarmatMnol  Reagent 

Abuscreen  1261-LSO  Reagent 

Abuscreen  EIA  Bartxturate  Conjugate  Reagent 

Abuscreen    EIA    Bartxturate    Enzyme    Immunoassay 

Test  Krt  for  Bartxturate  Metabolrtes. 

Abuscreen  EIA  Bartxturate  Negative  Control 

Abuscreen  EIA  Bartxturate  Posrtive  Calibrate  60-1200 

(in  increments  of  60)  ng/ml. 

Abuscreen  EIA  Bartxturate  Positive  Control 

Abuscreen  EIA  Cannatxnoid  Positive  Calibrator  50- 

1200  (in  increments  of  50)  ng  of  THC  denvative/ml. 
Atxiscreen  EIA  Cannabinoid  THC  Conjugate  Reagent . 
Abuscreen  EIA  Cannatxrxxds  Enzyme  Immunoassay 

Test  Krt  for  CannabinoKls. 

Atxiscreen  EIA  Cannatxrxxds  Negative  Control 

Abuscreen  EIA  CannatxnoKJs  Positive  Control 

Abuscreen  EIA  Cocaine  Metabolile  Benzoylecgonine 

Conjugate  Reagent. 
Atxjscreen  EIA  Cocaine  Metatx>lrte  Benzoylecgonine 

Posrtive  Calibrator  50-1200  (in  increments  of  50) 

ng/ml. 
Atxiscreen  EIA  Cocaine  Metabolite  Enzyme  Immun- 
oassay Test  Krt  (or  Benzoylecgonine 
Abuscreen  EIA  Cocaine  Metatxjirte  (Negative  Control... 

Abuscreen  EIA  Cocaine  Metabolite  Posrtive  Control 

Abuscreen  EIA  Morphine  Conjugate  Reagent 


Form  o(  product 


Drum  55  gals 

PtaatK  Pa*  5  gallons,  Plastic  On*n  55  l 
Plastx;  PaH:  6  gallons.  PtastK  Drum  6C  gaUons 


2  ml  amber 
2  ml  amber 
2  ml  amber 
2  ml  amber 
2  ml  amber 
2  ml  amber 
2  ml  amber 
2  ml  amber 
2  ml  amber 
2  ml  amber 
2  ml  amber 
2  ml  amber 
2  ml  amber 
2  ml  amtier 
2  ml  arr^ier 
2  ml  amber 
2  ml  amber 
2  ml  amber 
2  ml  arrbei 
2  ml  amber 
2  ml  amber 
2  ml  amber 


ampule., 
ampule.. 
ampule., 
ampule.. 
ampule., 
ampule., 
ampule., 
ampule., 
ampule., 
ampule., 
ampule., 
ampule., 
ampule., 
ampule., 
ampule., 
ainpuie.. 
amixile.. 
ampule., 
ampule., 
ampule., 
ampule., 
ampule. 


Krt  Containing:  18-2lml  Ampuls.  1  5ml  Ampii. 
Krt  Containing:  18-2lml  Ampuls.  i-5ml  Ampul 
Krt  Containkig:  16-2ml  Ampuls:  l-5ml  Ampul 
Krt  Containvig:  16  2ml  Ampuls,  1-5ml  ArrpU 


Krt  Containing:  26-1  ml  Ampuls.  2  20ml  Vials.  2-250ml 

BoMea. 
Krt  Containing:  24  1ml  Ampuls:  2-20ml  Vials.  2-250ml 

Bottles. 
Krt    Contamaig:    20  1ml    Ampules,    2-20ml    Vials     2- 

260ml  Bottles^ 
Krt    Contaimrig    22  1  ml    Ampules,    2  20rn(    Vials    2- 

260mi  Bottles 
Krt    Ckxitaming:    20-1  ml    Ampules     2-20ml    Vials,    2- 

250ml  Bottles 


Vial 
Vial 

15ml „..      _       

30ml  fiOOmI      

Vial 
Vial 
Vial 

X)rr*    WiOmI                  

30ml   WlOmI 

.•VimI   snomi 

Vial 
Vial 
Vial 
Vial 

30ml,  500ml ,,,,, 

30ml  600ml        

30ml  600ml      

500ml,  30ml _    

Vial 

500ml,  30ml 

Vial 

30  ml _ 

Krt 

100  Tests     

Vial 

4  ml _ 

Vial 

4  ml              

Vial 

4  ml 

Vial 

4ml            

Vial 

30ml _.     

Krt 

100  Tests .         

Vial 

4  ml 

Vial 

Via! 

4  ml                         

riomi 

Vial:  4ml 



Kit 

Vial 
Vial 

100  tests 

4  ml 

4  ml         

Vial 

30ml 

Date 


06/11/87 
10/13/81 
10/13/81 

10/19/88 

10/19/88 
10/1988 
10/19-88 
10/19/88 
10/1988 
10'19'88 
10  19  88 
10/19/66 
10/19/88 
10/19/88 
10/19:88 
10/19-88 
10/19/88 
10/19/88 
10/19/68 
10/19/88 
10/19/88 
10  19  88 
10/19/88 
10/19/88 
10/19/88 

10/28/81 
10/26/81 

10/26/81 

11/02/81 
10  26  ei 

10/26-81 

10/20,'80 

07/10/81 

06/27/80 


07/22/81 
02/15/83 
02/15/83 

02/1 5 '83 
02  '5  83 

03/06'e7 
02 ' 1 5  83 
02  15  83 
06. 14  81 
01  2884 
10  02 '86 
10/02/86 

04/16/87 
10/02/86 

04  15  87 
08/28  86 

06  26&6 

08/28/86 

04/15/87 
04/15/87 
06/ 28  86 

06/28/86 


06/28/96 

04/15/87 

04/15'97 
05/28/96 
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Exempt  Cmemjcal  PREPARATiONa— Continued 


s»«*» 


Bocft*  Oi«gno«*c  SY«»»ri«,  mc 

Rocr>«  D««gnc»lic  3v»t«T».  mc 
Hoc«»  Oi«gno«»c  Syttmmm.  mc 


Rocti*  D««gno«Oc  S,»««T».  Inc 
Roct>»  Di«gno«ac  Sy»««m«,  Inc 

Rocfw  O««flno«0c  Sy««»m«.  Inc 

Roct»  Dugno^ac  9v«t»m«,  mc 
Rocfw  D««gnc««c  SvWw*.  mc 
Roct»  O««gno««lc  »t^lmrm.  mc 
Roct<«  O^jnortc  9v»«w»,  mc 
Roc*>«  Ol«gno««c  Sy«t»«T».  mc 
f\oct\a  OtmgrouOc  Sy»««ti».  mc 

Hoc^•  Diagnostic  Sv»t«T».  mc 

Roolw  Owgnocac  3yfw.  kic 

Poctw  DMgnortc  SvWww.  mc 

Roct»  Oi^>nc«tic  »i»i»»rtm.  mc 
Rocha  DMgnoMc  »fttmm.  mc 
Roctw  Oi«gno««c  Systwrw,  mc 
f^och»  OwgnoMc  Syvlwnak  mc 
Hoctm  OMgnortc  Sy»«»m,  mc 

Rocn«  Oi^jnc»lic  SyitwTn,  mc 
noch«  Di«gnc»lic  Sv»lwn«,  mc 
Hocf»  Omromac  Sy»»«m,  mc 

Roct»  DMgroOc  Sy»l«T^,  mc 

noctw  Qi«gno«»c  Sv««t».  mc 

Rocrw  Di«gno«Ot  Sy»l«r7»,  inc 

Hoc^•  L»«gno«tr  8r»«»Ti«,  mc 

Hocha  Oi«gno«0c  Syitwn*,  Inc 

Hoc*>«  Oiiv«»'*c  Sy»twTi«,  mc 

Hocfw  Diagnostic  Sy»t«m«.  Inc 

Hocfta  DiagnoatJc  Syitaer*  Inc 

Hoc^a  Dia^^xjanc  Syslama,  inc 

Hocha  Cuagnosoc  Syslema  mc 

ftocha  DiagnotOc  Syslam.,  Inc 

Rocha  Diagnoatic  Sy»lom«.  Inc 

Rocfta  Oiagnoaac  Sy»lam».  Inc 

Rocha  Diagnostic  Sy»lam«.  mc 

Rocfia  Diagnoadc  Sy»lan«.  Inc 

Rortia  OwgnoatK  Symlama,  Inc 


Protkia 


form  ol  product 


Abuacraan  ElA  Mo»p»wia  Eraynie  Immunoaaaay  Taat  .  Kft  100  Mats 

M  tor  Morpuma  and  Mc»p»wia  Ma««bc*ta«.  I 

At]uacr«an  ElA  MorpTwia  NagM»»«  Con»o*    - .j  Vt*  4  irL 

;  Afiuacrvan  ElA  l«terp»«na  Poadr**  Ca<t>r«lor  SO-1200  .  V<tt  *>rt 

Or  moramanM  Ol  SO)  ng/mi 
.  Atxacraan  ElA  Morp*w»  Poartiwa  CormxM  ^  Vml  *  n* 

,  Abuaoraar    Po«li*a    Rat    CormM    (BanHxJazapnaa)  j  Viat  birt,  \0Omt 
1      n.  50,  75.  100  ng/Til  or  150-1000  (m  mcramartt 

o»  50)  ng/ml.                                                                     i 
!  Alxjaoraan  Poamva  Ra<    ContnXLSO)  0  1 .  0  2.  0  25.  i  \rt«»  5"*,  100n« 

0  3    0  4.  0  5.  0  8.  0  7,  0  75,  0  8.  0  9,  1  0,  1  25.  1  5,  | 

1  75,  2  0,  2  5.  5  0  or  10  0  ng/mt  I 
,  Abuacraar  PoMtwa  Dalaranca  Cor«rol  (Anv^atanvna)  |  \ria<  8  Brr*.  100  mi . 

100   500,  750,  1000,  1500,0f  2000  ng/mi 
ATuacraan   PoMNa   Oaf  area   CorWoi   (Bart)«ur«la)  I  Via*  8  Orr*.  100  ml 

50    100,  200.  300,  400,  500,  750,  lOOO.or  2000  ng/  j 

rrt 
,  AAuacraao  PoailNa  rwararca  Conrot  (Barxiortacgorv  j  Vta*  e.efnl.  100  ivt.. 

rm)  100,  ISO.  200,  300.  400.  500.  800,  750,  10O0,  | 

or  2000  ng/n<  j 

,  Abuacraan    PoMwa    rwaraooa    Cor*o»    (Ma«h«ju^  I  Vial  6  8m4.  100  m( 

tonal  100,  JOO.  8O0.  750.  1000,or  2000  ng/m* 
.  Atxjacraan  PoaflN*  rialaiarKa  Con*ot  (Morprana)  40,     VW  8  Smt.  110ml 

50   100,  ISO.  200.  300,  800.  eOO.or  10OO  ng/m(. 
I  Atouacraan  Po<»»a  nataranca  CorHro<  (PhancyOHna)     Vtal  SSrr*.  120nK 

10   12  5.  2«,  SO,  75.  100.  200,  or  500  ng/mi- 
J  Abuacraan   PdMKw  Oalaianoa  Conaoi  Car»>atonoid  t  VM  S8nt  100  ml. 

20,  2ft.  SO.  100,  isa  200.  900,  400,  or  SOO  ng/mt      | 
i  Atxjacraan  PoaMwa  nataranoa  Con»o*  tor  Amphala-  i  Wt  2  Vlafc  - 

maia  (Smgia  LawaO 
,  Abuaoraan  PoaONa  \Jnrm  Wataranca  Stt.  (0««iapam  .  Viat  5nH.  lOOnH 

a  Dniinliti>i*liHi*T<  25.  S0,   7^   100  ng/ml  or 

150-1000  ^tacramartt  of  100)  ng/ mi  | 

'  AbuKTaan   PoMMa   Unna  Rataranca   SWO-SO)   0  1,     VU  Sni.  80  mL  ft  100 

0  2.  0  2ft.  OJ,  0  4.  0  5.  0  8.  0  7,  0  75,  0  8.  0  8.  1  0 

1  25,  1  5.  1  Tft.  to.  tft.  ft.  or  10  ng/n* 

.  Abuacraar>  ni<ii«»iii»iiim^  tor  Aniyhamaia .  Kit  100  laati.  2500 

.  ■iu„j_jiiii  naJLaiawrvi  "-  '    I '  ' "y    KJt  100  laaia.  ZSOO 

SpacAaty  i 

,  Abuaoaan  f^a^rmrattt;  tor  OmUkMWim  ,  nt  100  laala.  2SO0 

-1  .-.!„_   —  ^^   2500  tai 

2500  Ti 


\  Abuacraan  nifc* i»mjnoaaaaY  tor  Darna<>a»irmaa  .....j  KJt  100 

i  Abuacraan  Raauww^iu  ■■  n  i  tor  Camabnxla  ..       -j  Kit  100  Ti 

J  Abuacraan  IUJUj> j-wni  tor  Cocana  Mattiotla  .]  KJt  100  Taala.  2500  Taati. 

,  Abuacraan  nvaolmnuwaaaay  tor  LSO  (1-yaarglc  Aod     Kit  100  taata.  2500  taats  ... 

Diaffi»«aii«da) 

;  Abuaoaan  Radtomrunoaaaar  tor  Uathaquatona  ^  Mt  100  laat*.  2500 


Abuacraan  RaiSaaimiurwaMay  tor  UorpOvia 


)Ut  100  i 


,  Abuacraan      Radtolmnwxjaaaay     tor      Pnancydrtna  I  Kit  100  I 

,      (PCP1  1 

,  Abuacraan    Oataiarwa    Cortroti    tor    Amphalanwia  !  Kjt  3  VMi 

(MiA-La«aO 
,  Abuacraan  na<— wca  Cor*o*  tor  Bartxturata  (hMM-  \  tOt  3  ViaM  - 

LavaO 
,  Abuacraan  nalaiar«a  Conaoia  tor  BarMurata  (Sm«^  j  KM.  2  Viali  . 

Laval)  I 

,  Abuacraan   Rataranoa  Cor«rci«i   tor   Baruod«rapinaa     KJt  2  Viala  . 

(Srigla-La*aO 
Abuacraan     natmmna     Controla     tor     Canrateioads  |  KA  3  VWa 

(MuM-Laval)  I 

,  Abuacraan     Ra«aranc»    Control     tor     Cannabmoid*  [  KJt  2  VMa 

(Smg^a-CavaO  i 

I  Abuacraan  Rataranca  Controla  tor  Cocama  UataboMa  ,  KJt  3  Vala  -. 

(Uii«-i.avaO  I 

Abuacraan  Palaranoa  Controla  tor  Cocama  MataboWa  j  Kjt  2  Vlata 

(S^n^CavaO 
i  Abuacraan  Rataranoa  CormM  tor  LSO  (VyaargE  Aod  ;  Kit  3  Vials 

Oiaffiytwnda)  4IM»-Laiia« 
,  Abuacraan  Ralaranca  Controls  tor  LSO  (Lysergic  Aod  ^  KJt  2  Vials 

OwthytwTSda)  (Slngla-(.a^«0 
^  Abuacraan    nataiaica    Ccnirols    lor    Mathaquatona     Kit  2  VlaiB 

(Saigla-LavaO 
i  Abuacraan   Ratwanca  Controls   tar   Mofpnma   (Multi-     Krt  3  Vials 
1      LavaO  i 

,  Abuacraan  Rataranca  Controia  tor  Uorpmna  (Smgia-  |  KR.  2  Vials 

Laval) 
Abuacraan     Ralaranoa     Consols     tor     Phaocyofccfcia  j  Krt  3  Viats 

(PCP)  (Mu«-LavaO  I 

Abuscraan     HataiarKa     Cantrols     tor     PtaancydMna  j  Kit  2  Vials 

(PCP)  (Smgla-LairaO  | 

Ag^ulax  AmpTiafwaia  LaSax  Raagant        J  Vial  2ml  — 


Data 


06/28/63 

04/15/87 
06/28/86 

04/15/87 
03/06/87 


01/28/88 

02/15/83 
02/15/83 

02/15/83 

02/15/83 
02/15/83 
02/15/83 
02/20/84 
10/12/87 
06/28/88 

01/28/88 

02/15/83 
08/13/85 

02/15/83 
03/06/87 
06/14/81 
02/15/83 
01/28/86 

02/15/83 
02/15/83 
02/15/83 

10/12/87 

10/12/87 

10/12/87 

10/12/87 

10/12/87 

10/12/87 

10/12/87 

10/12/87 

10/12/87 

10/12/87 

10/12/87 

10/12/87 

10/12/87 

10/12/87 

10/12/87 

06/77/83 


Exempt  Chemical  Preparations — Continued 


Suppler 


Roche 
Roche 
Rocha 
Rocha 
Roche 
Roche 
Roche 
Roche 
Roche 
Roche 
Rocha 
Roche 
Roche 
Roche 
Rocha 
Rocha 
Roche 
Roche 
Roche 
Roche 
Rocha 
Roche 
Roche 
Roche 
Roche 
Roche 
Roche 
Roche 


Diagnostic 
Diagrxystic 
DiagrK«tic 
Dtagnoetic 

Diagnoetic 
DiagrxietK 

Oiagrxietic 
Diagnoatic 
Diagnoetic 
Oiagrvjelic 
Diagrx)«lic 
Diagnoatic 

Diagnoetic 

Oiagnoalic 
Diagnoetic 

Oiagnoalic 
Oiagnoetic 
Diagnoelic 
Diagnoattc 
Oiagnoetic 
Oiagnoalic 
Oiignoalic 
Oiagnoalic 
Oiagnoalic 
Oiagnoalic 
Diagnoatic 
Oiagnoalic 


Systems,  Irx:. . 
Systems.  Inc. 
Systems,  Inc.. 
Systems,  Inc. . 
Systems.  Inc.. 
Systems,  Inc. 
Systems,  Inc. 
Systems,  Inc. 
Systams.  Inc. 
Systems,  Inc. 
Systems.  Inc. 
Systems.  Inc.. 
Systems,  ktc. 
Systems,  Inc.. 
Systems.  Inc. 
Systems.  Inc . 
Systems.  Inc . 
Systems.  Inc . 
Systems.  Inc . 
Systems.  Inc. 
Systems.  Inc . 
Systems,  hK. . 
Systems.  Inc. 
Systems.  Inc. 
Systems,  Inc. 
Systems,  Inc.. 
Systems.  Inc . 
Systems,  kxx. 


Roche  D«gnoelic  Systems.  Irx^ 

Roche  Diagnoatic  Systems.  Inc 

Rowtay  Btoctievnlcal  InaUtirtat  lnc« 

Rowtay  Biochemical  Inslitule,  inc. 

Roiii4ey  Bnctianiical  Institute.  Inc 

Ronvtey  Biochemical  Institute.  Inc 

Sctiaftng  Corp. 

SchermgCorp 

Haiuiio  Dtagnoattca*  Inc. 

Serono  Oiagnoalics.  Inc 

Sarorx)  Oiagnoalics,  Inc — 

SerorK)  Diagnostics.  Irx; 

Mieiwfuoli  Madteal  Conipany 

Sherwood  Medial  Company 


Sigma  Ctienitcal  Co. 

Sigma  Chamwal  Co 

Sigma  Chemcal  Co 

Sigma  Chemical  Co. . 
Sigma  Cherrscal  Co.. 
Sigma  Chemical  Co.. 
Sigma  Chamcal  Co.. 
Sigma  Chemical  Co. . 
Sigma  Chemical  Ca. 
Sigma  Cherracal  Co. . 
Sigma  Chamcal  Co.. 
Sigma  ChemKal  Co.. 
Sigma  ChemKal  Co.. 
Sigme  Chemical  Co.. 
Sigma  Chemeal  Co.. 
Sigma  Chemical  Co.. 
Sigma  Chemcal  Co 
Sigma  Chemical  Co  . 
Sigma  Chenvcal  Co.. 
Sigma  Chamcal  Co.. 
Sigma  Ctwmcal  Co.. 
Sigma  Chemical  Co.. 
Sigma  Chamcal  Co .. 
Sigma  Chemical  Co.. 
Sigma  Chamcal  Co.. 
Sigma  Chemical  Co.. 
Sigma  Chemical  Co.. 
Sigma  ChemicaJ  Co~ 
Sigma  Chemical  Co.. 
Sigma  CherrMcal  Co.. 
Sigma  Chemical  Co.. 
Sigma  Chemical  Co.. 


Product 


Aggtutex  Amphetamine  Positive  Human  Urine  Control .. 

Aggkjtex  Amphetamine  Test  Kit 

Agglutex  BartNturate  Latex  Reagent 

Agglutsx  Barbiturate  Positive  Human  Urine  Control 

Agglutex  Barbiturate  Test  Kit 

Agglutex  Melhaqualone  Latex  Reagent 

Agglutex  l^telhaqualone  Positive  Human  Urine  Control 

Agglutex  Melhaqualone  Test  Kit 

Agglutex  Morphine  Latex  Reagent 

Agglutex  Morphine  Positive  Human  Urine  Control 

AgghJlex  Morphsie  Test  Kit „„.., 

AggkJtax  Phancyctidine  (PCP)  Test  Kit 

Aggtutex  PtierK^ycMlne  Lolex  Reagent 

Agglutex  Phencyciidine  PoeMve  Human  Urine  Control .. 

Ainerifluor  Roresoenl  Immunoassay-Phenobartital 

Anli-T3  Reagent  1251  T3  (for  T3  Radnlmmunoassay)... 
Anli-T4  Reagent  12SI  T4  (for  T4  Radioimmunoassay).. 

COBAS  FP  Phenobwbital  Ctftirators 

COBAS  FT>  Phenobwbital  Caitirators  B  through  F 

COBAS  FP  Phenobaibital  Tracer  Reagent 

COBAS  FP  Reagents  lor  Phenobwbital 

COBAS  FP  TDM  Controls _.. 


Immunizing  Preparation  No. 
Immunizng  Preparation  No. 
hnmunizng  Preparation  No. 
Immunizing  Preparation  No. 
Immunizing  Preparation  No. 
knmunavig  Preparations  No.  1A.  2A,  3A,  4A,  5A,  6A. 
7^a8A. 

NS6  Reagent 

TDM  Controls,  Levels  I  through  III 


1,2,  3,  4.  5.  6,  7,  as. 

9 

9A 

10 

10A 


Form  o(  product 


Vial  5ml 

Kit  20  tests.  100  tests... 

VmI  2ml 

Vial:  5ml 

Kit  20  tests.  100  tests... 

Vial:  2m( „ 

Vial  5ml 

Kit:  20  tests.  100  tests... 

Vial.  2ml _.. 

Vial:  5m( 

Kit  20  tests,  100  tests... 


Kit  20  tests,  100  tests„ 

Vial:  2ml „„ 

Vial:  5ml _.. 

Kit  100  tests- 
Vial:  15ml 

Vial:  15ml 

Kit  6  Vials 

Vial:  5ml _ 

Vial:  5ml 

Kit  100  tests- 

Kit  6  Vials. 

Vial 

Vial 

Vial 

Vial 

Vial 

Vial 


10,  20.  50,  or  100ml 

10ml,  20ml.  50ml,  or  lOOnH.. 
10ml.  20ml.  50ml,  or  100ml 
10ml,  20ml,  50ml,  or  100ml 
10ml,  20ml,  50ml,  or  lOOrnl 
10ml,  20ml,  50ml,  or  100ml 


Vial:  2mi., 
Vial:  5ml.. 


Aldehyde  Fuchsin  Solution 

Aldehyde  Thionin  Solution 

Mayer's  Hematoxylin  Solution . 

Hepaquik. 


.  Vial:  9  Dram  and  Plate.. 


rT3  Barbital  Buffer.. 
rT3-125l. 
rT3-Antnerum . 


Lancer  Fiirinogen  Determination.  Reagent  Kit  Catalog 
No  S889-007608 


l-Tetrahydrocannabmot,  Product  No.  T-4764 

1 -Tetrahydrocannabinol,  Product  No.  T-47$4 

S,5-0«llylbaibitunc  Aod,  Product  No.  D-6013 

6-Telrahydrocannabinol,  Product  No  T-4889 

ALT  Reagent  A.  Stock  No.  57-10 

ALT  ReegenI  A.  Stock  No.  57-2 

AST  Ftoagenl  A.  Stock  No.  56-10 

AST  Reagent  A.  Stock  No.  56-2 _„ 

Add  Hematoxytm  SokAon,  No.  285-2 

AderK>s«ie  Pfiosphate  Substrate,  Product  No  675-1 . 

Alfytayctopentytwititunc  Acid  (A-7787) 

ABylisobutyfcarbituric  Aod  (A-1038) 

Alph^x-odKie  Hydrochlonde  (A-1537) 

Alphenal  (A-1 163) 

Ammonia  Reagent ,  Stock  No.  170-10 

Ammonia  Reagent  Kit  Stock  fto.  170-10 

Ammonia  Reagent  Stock  No.  170-10 

Ammonia  in  Plasma  Kit 

AmotwMal.  Product  No.  A-5142 

Anttwdy  Sensrtized  Sheep  Erythrocytes  (EA7S) 

Aprobarbital,  Product  No  A- 7023 

Barbital  Buffer.  Product  No.  B-6632 

Bwbltal  Buffer  «Mth  Albumin  Stock  No.  880-3 

Bwbital,  Product  No  B-8632 

Benzphetamne  Hydrochtoride,  Product  No.  B-8765 .. 

Bufoterwie  Morxx»xalate,  Product  No  B-8757 

But^nrtMtal.  Product  No  B-8882 

Butalbital,  Product  No  B-5514 

Butethal  (B-7516) 

Cannabidiol,  Product  No.  C-6395 

Cannabidiol,  Product  No  C-6395 


Bottle 
Bottle: 
Bottle 


Pmt  Quart,  GaNon . 
P»H,  Quart,  Gallon. 
Pint.  Quart.  Gallon. 


Glass  Vial:  120ml 
Glass  Vial:  13ml. 
Glass  Vial:  13ml.. 


HCJI. 


Date 


06/27/83 
02/15/83 
06/27/83 
06/27/83 
06/27/83 
06/27/83 
06/27/83 
06/27/63 
06/27/83 
06'?""  83 
06  2'  83 


83 

'«3 


06 

06 

06 

04  30  82 

07.Z2'C\ 

07/22/81 

11/13/84 

11/13/84 

11/13/94 

11/13/64 

11/13/54 

01/26/13 

07/2<  M 

07  ?«  n 

04  02.f>e 

0402/86 

07/12/83 

07/22/81 
11/13/34 


C2  02  64 

02  e:  64 

02  C.  M 


07/16/72 

10  2^.64 
10' 26  84 
10/26/84 

04/17/75 


06/30/77 
05/11/81 
06/30/77 
06/11/81 
06/27/79 
06/27/79 
06/27/V9 
06/27/79 
08/06/73 
07/26/83 
04/10/85 
04/10/85 
Oe/27/84 
04/10/65 

or  ■■■"77 

02/17/77 
12/13/77 
12/13/77 
06/30/77 
04/02/86 
06/30/77 
05/11/77 
07/11/80 
06/30/77 
06/06/84 
06/30/77 
06/30/77 
09/19/83 
09/0f/85 
06/29/79 
05/11/81 
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Sigrw  Oarracat  Co.. 
Sigrrw  Chamcal  C«. 
Si^^na  Chmnat  Co.. 
SHjnwChanacalCo. 
S191W  OmnKM  Co. 
Sigma  Chanacal  Co. 

Sv^  0*'**c"' Co- 
Sagma  CAaracai  Co. 
Sigma  CTiarracal  Co. 
Si^TM  Chamcal  Co. 
Sv^  Ctmncm  Co.. 
Sv^  C^amcil  CO. 
S191W  Chanvcal  Co. 
S^nw  C»ianaca<  Co. 
Sigma  Chemical  Co. 


Sigma  Chamical  Co. 
S^yna  CHwntcai  Co. 
SignwatamKal  Co. 
Signw  ChamKal  Co . 
Sigma  ChamKal  Co. 
Sigma  ChamKal  Co.. 
Si^yna  Chmnctt  Co.. 
Sigma  Chmmtcm  Co. 
Sigma  Chamcal  Co. 
Sigma  Chamtcal  Co- 
Sigma  ChamEat  Co. 
Sigma  Chamcal  Co. 
Sigma  Charncal  Co. 
Sv^a  Chamtcal  Co. 
Signw  Chamxai  Co. 


Sigma  Chamcat  Co. 
Signw  Chamcal  Co. 
Sigma  Chamical  Co- 
Signa  Chamical  Co. 
Sigma  CitamKal  Co. 
Sigma  ChamKal  Co. 
S^na  Chamcal  Co. 
Sv^iaCtwiracalCo. 
Sigma  Ctmmcai  Co. 


Signw  OmnotI  Co. 
Signw  Chamical  Co. 
Signw  Cttamical  Co. 
Sigma  Chamnai  Co. 
S^jma  Chanvcal  Co. 
S^jrrv  Owmcal  Co. 
Signw  Owncal  Co. 
Si\yTia  ChamcM  Co. 


Signw  Ctmvtcat  Co. 
S^jma  ChamKal  Co. 
Svna  Chamcal  Co. 
Signw  Chamcat  Co. 


Sigrrw  ChamKal  Co. 
Signw  Clwracal  Co- 
SignaChamcal  CO- 
Sif^TW  Clwmeal  Co. 
Signw  Chamcal  Co. 
Signw  Chamcal  Co.. 
Sigma  ChamKal  Co- 
Signw  Owncal  Co.. 
Sif^na  Owncal  Co. 
Sigma  Chmmtcat  Co. 
Si^^ra  Owmical  Co. 
Sigma  ChamKal  Co. 
Snro  Chwncal  Co. 
Si^yna  ClMmK^  Co. 
Sv^  Owracal  Co. 
Sigma  ChamKal  Co. 


Si^Tw  Chmmicat  Co -. 

Sigrrw  Ctwncal  Co ~ 

Sigma  Chamical  Co 

Sigma  Chamcal  Co 

Sigma  CXwncal  Co       .. 
Sigma  Owrracal  Co 

Sif^Tw  ChamKal  Co  

Sigma  ChamKal  Co _ 

Sigma  CTiamical  Co 

Si^rna  OwTvcal  Co 


Produci  No  04630 
Cwvwteiol.  P«oducl  No  04620 
CMor«  H»<*alB,  PrwJucI  No  C-6616     ._ 
CWoraiapam  CHioa— um  Salt  (C-»&3i) 

CWoniaiapOJadB  <C-47S2) _ 

.  Ctonoapam.  Produd  No  O4404 


Produci 


Coc«na  MvOrwcMuiida  Product  No  C-1S» 

CodMna  Produci  No  01863 ~.. 

...  D-AmpnaiMMna  Siitaia.  Product  No  A-327B 

...  OL  Ampha«w»ana  HOC  Product  No  A-5017    

...  Daiiai43»V4)C»yp*iai'w  HtyOiucftlmida  (1X901)    

„.  OiazapMn.  Product  No  O-WOO  

Oia»y»»opMn  Hydrwfmmda.  Product  No  07274. 
1(0.0/80)     

Omg  9«Bndwti  Mh  1   D-3156 

Onig  SttrDmi  Mb  2.  D-3030 

I  (E-esoe)  

faii8»«iana  HyOocHionda.  Product  No  F  1854... 

Ftovkvzapam  No  F-e7«3 

Fiurazapam  Dti»drocNonda.  Product  No  F  9134... 

Oataan  VaronalBuflar  (QVB2«)  No  0.0614   

OM—iKia.  Product  No  03134   _ 

Qtycaraphoapnata  Suba*r«ia.  Produci  No  em-2  .... 

Qiyoaro()hoaprMa  SubaraM.  Product  No  704-1 

iiaiooartaai.  Piaduci  No  H-W07 

HyOmwuphona  llydiocWonda  No  H-7141 


twgMna  HOC  Pioduct  No  Me30 

LDH  Elac»ophoraaM  Buftar  Stock  No.  706-1 

IDH-P  na^yanl  No  125-10  

VDh-P  flaigam  No  12S-100 

Loraiapam  (L-0140) 

Lyaargc  Add.  Product  No  L«81 

btayar-i  llaiiiaicw»*n  Sotubon.  No  MHSI  — 

(M-3772) 

(M-7»46) 


llyOioc^icmda  (M-1020)._ 
ykmhotmum.  Product  No  M3614- 

flywje/i) -_ 

HC1.  Product  No  M^5153 


Malt^lina  HyOoci^ortda.  Product  No  M-32<S8 

Ma<winiinlMi*w  HCV  Produoi  No  M-M80 
Mat^pi^ma  tttitiiihtrirta  Product  No  M-3393 

Ma<i>»«i"»H"*»  HydrocMowda  (U-1146) 

Uamtpr^an.  Product  No  M17B8    

MorpNna-3^-0  Qlucurocwla,  Product  No  M-4266 
KN-OMhytryplanana.  Product  No  0-0392 

N.N^>na«iy«ryp«amna.  Product  No  04263   

Nato»pNna  K«y(kt>cNonda  

Oxawpam.  No  &17S6 

O«vcodona  MydrocNonda,  Product  No  0-2626 

PvMdaTtyda.  Pwduct  No  0-377S  

PaiTwana.  Product  No  P-36 18  — 

Pantazocsia  HydracNonda.  Product  No  P-7530  — 
PantobMtNM.  Product  No  P.33S3  


Form  al  product 


..   P^ancyc•(ana.  No  P  7043 

Riai>«ma>'«ana.  Product  No  P.3524 

PhanobwtxM  Piod  No  P.3043  

P^anla^T«na  HydrocMonda.  Product  No  P-7e66 . 

Ptwny«w:atona.  Product  No  P  2024  — 

Prazapwn.  No  P  7im 


Co. 


Smart  Cnwncal  Co 


SGOT  10  Aaaav  Val  No  56-10— 

SOOT  noagantWg  1S6-10 

SOOT  naagant  No  1 56- 1 00 

SOOT  S>ig*a  Aaa^  Vial  No  56-i 
SGOT  Sngla  Aaaay  VW  No  56-5 
SGPT  10  Aaaay  Val  No  56-IOP 
SOFT  Aaaay  VM  No  55- 5P 

SGPT  Raa^ani  No   155-IOOP 

SGPTRamanINo    155-10P 


SGPT  Saigia  /teaay  Vial  No  S6-1P 

S«cot>«Mal.  Produci  No  S^tooe 

Tamaxapam.  No  T.4e03 

Thab«na.  Produci  No  T  5270 

TT^myM  Sodkan.  Produci  No  T«896 

TNop«i«*  (T  1012) 

Tnzma-awtmal  iiunar.  Slock  No   710  1 

Trop«:ociana.  Produci  No   T-45'e 


Ragal  iflOXL. 


Sialid  Ampuir  iml  .. 

VI*  1m( _    - 

Saated  Ampula  iini- 

Anvula  1ml  

Amptia  Irnl 

Saatad  Anviia:  iml 
Saatad  Amp«*«.  iml .. 
Saalad  Amptd*  iml  . 

Vlaf  1ml  

Saalad  Ampiia  iml.. 

Ampula  iml  

Saalad  Ampula  1ml  . 
Saatad  Ampula  iml.. 

AmpUa  1ml 

Ampiia  2ml 

Anvula  2ml 

Amputa  iml 

Saaiad  Ampiia.  1ml . 

Vial  1  ml 

Saaiad  Ampula  iml. 
Vat  50  mi  2S0mL-... 
SiaUd  Ampu»  iml.. 

BoOa  4  ounoa   

Bona  4  ounoa 

Saaiad  Ampula:  iml . 

VM  1  ml    _- 

Saaiad  AmpUa:  1ml.. 

Amtiar  Jar  30ml 

Vial  30ml  _. 

Vial  100ml 

Ampula  1ml 

Saaiad  Ampirir  1ml.. 
BoMa  25ml.  lOOml.- 

Ampiia  iml 

Ainpiia  lml_ 

Ampula  iml 

Vial  1ml 

AinpulK  1(t4 

SMiad  Amptia  1ml 
Saaiad  Amptaa  1ml 
Saaliil  AmpU»  iml 
Saaiad  Ampiia  1ml 

Amp^4a  1ml  

SaMad  Ampiia  1ml.. 

Ampula  iml 

Vial  1ml 

Saaiad  Ampiia  1ml.. 

Ampula  iml  

Vwt   1  ml 

Saaiad  Ampti*  iml.. 

Ampula  iml 

Saaiad  Ampule  1ml. 
Saaiad  Amptiv  iml . 
Saatad  Ampula:  iml.. 

Vial  1  ml _ 

V«l  1ml 

Saaiad  Ampula  lr 
Saaiad  Ampkia:  lr 

Vial  1ml 

VmI  1  ml 

V«l  30ml 

Vi«  30ml 

Vitf   lOOn* 

Van  3ml 

Vol   15ml 

Vial   yOrvt 

Vial  1 5ml 

Val   100ml 

VmI   SOml 

Vmt  3ml  .  ^ 

Saaiad  Ampkia  iml. 

V«^  1  ml 

Sa^ad  Ampula  iml 
Sai^ad  Ampiia  iml . 

Ampiia  1ml 

Ambar  Jar  30ral__ 
Vial  1ml 


PlaatK  Orim   55  gallon.. 


Data 


oe/2»/7» 

06/11/81 

06/30/77 

06/24/85 

08/05 '85 

06/06/84 

09/19/83 

09/19/83 

05/11  81 

06/30/77 

09'27'84 

06/06/84 

09/19/83 

09/05/85 

04/18/86 

04/16-86 

04/10/85 

09/19/83 

06/30/87 

06/06/84 

09/15/86 

06/30/77 

07'25/e3 

07/25/83 

06/30/77 

06/30/87 

06/30/77 

01/04/77 

06/29/73 

05/29/73 

06/24/65 

06/J0/77 

06/06/73 

09/06/85 

06/24/85 

06/27/84 

06/11/81 

06/24/86 

06/30/77 

09/19/83 

06/30/77 

09/19/83 

10/31/84 

06/06/84 

10/21/82 

05/11/81 

06/30/77 

06/27/84 

06/30/87 

09/19/83 

10/21/82 

06/30/77 

09/19/83 

06/30/77 

06/30/87 

05/11/81 

06/30/77 

09/19/83 

05/1 1/81 

06/30/87 

06/29/73 

05 '29/ 73 

05/2973 

06/29/73 

06.29  73 

06/29/73 

06/29/73 

06/29/73 

06/29/73 

06/29/73 

06/30/77 

06/30/87 

09/19/83 

06/08/84 

Oe/27'84 

01/04/77 

06/11/81 


06/12/86 
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juipiwi 


8i9«lco,lnc. 


Supaloa 
Supaloo. 
S<4>aloo, 
SiJVMloa 
S<4Mtoa 

S<4]«IC0. 

Supaloa 

Supaloa 
Supeioo. 
Supaica 
Supelco. 
Supaico, 
Supekx). 

S«<MlCO. 
St4MlC0. 

Supaloo, 
Supaloa 
Supelco. 
Supateo. 
Supaico. 
S(4>ak». 
Supaloa 
Supaloo. 
Supekx), 
Supalco. 
Supelco. 
Suiselco. 
Supelco. 
S<4>elco. 
Supelco, 
Supeica 
Supelco, 
SupeIca 


Inc.. 
inc.. 

INC- 

mc. 

inc.. 
mc- 


Inc.. 
tnc^ 
Inc.. 
Inc........ 

Inc. 

Inc 

Inc 

mc 

Inc 

Inc. 

IfK 

l«x 

Inc. 

Inc 

Inc 

Inc 

Inc 

Inc 

Inc 

Inc 

mc 

mc 

Inc.. 
mc. 

Inc.. 
Inc. 


SyvaCa 


SyvaCo.. 
SyvaCo.. 


Product 


All  Mix  Mo.  04-8210 

AmotMrtMlit.  No.  04.0170 

AiivtL  MR  CMriog  Ma  4«06 . 
Anphetaimw  No.  04«i«6. 


Anlii»Mulaanl  MotMn  Na1;  Na  0441202. 
AnaapMpK  CaHvaBon  Standard  KA,  No.  4-92SS.„. 
AntepMpic  CaltoMan  SMndartt.  Not.4-82S6. 
8257.4.0256. 

AproMiMal  No.  0*«171 

Bart).  Mb  1.  Catalog  No.  4.9200 

Bart).  Mix  2.  CaMog  No.  4-6201 

BartMal.  Catalog  No.  4.9278 

BartMuraiaa  Toat  Mk  Catalog  Na  4-8295- 

CannatMM.  No.  04.9221 

Canmttnol,  Na  04-8235 

Cocame,  Na  04-0188 


CodeawNa  04^61. 
CyaoHrtMil  No.  04^175. 
Deiia-1  THC,  No.  04-9237 . 
Oell»«  THC,  No.  04-8238 . 


Daxgoamphelamlne.  Na  4-8185 . 

QkiieinnadBNa  04-81 73 

Herom  Na  04-8182 


No.  0441 77 ._ 
No.  04-8178. 
Na  48164  _ 
Mothadono  Na  04-8163 ~ 


Methamphatamine  No.  04-9166. 

Mwmaniiilnwa.  Na  04^163 

Mciphme  No.  04-9160- 


Pamotiartiital  No.  04-8178.. 
PhenobartilW  Na  04-8161 . 

Paiocytiin.  No.  04-9191 . 

Secot)art)M  No.  04-8180  - 


Fomi  ol  product 


SywaCo.. 
SyvaCo. 
SyvaCo.. 
SyvaCo.. 
SyvaCo. 
SyvaCo.. 
SyvaCk). 
SyvaCo. 

SyvaCo 

SyvaCo  . 
SyvaCo.. 
SyvaCo.. 

SyvaO) . 
SyvaCo. 
SyvaCo. 
SyvaCo. 
SyvaCa 
SyvaCo.. 
Syva  Co.. 
SyvaCo.. 
SyvaCo.. 
SyvaCo  . 
SyvaCo. 

Syva  Co 
Syva  Co.. 
Syva  Co 
SyvaCo.. 

SyvaCo 

SyvaO) 

Syva  Co  . 

Syvs.  Ca. 


AcctiLavel  PhanobatWal  Test  Control  Stock  Sduiion.. 
AcouljBvel      Phenobaftiltal      Test      Kit      (Catatog 

NalOCOIS)  Contains:  (l)AocuLevel  Ptienobart>ital 

Conaol. 

Adwanoa  T-3  llptsks  Assay  — — — — - 

Aitvanoa  Tnyfoson  Aaaay — — — —.-.. — 

Aniiapllaplic  Onig  Control - 

EfflH  700  Amptwmwina  Assay  Catalog  No.  3(3819 

Emu  700  BsANurale  Assay  Catalog  No.  30819 

EfflH  TOO  CMntor  A  Catalog  No.  3A819 

EfflH  700  Caftraiar  B  Catalog  No.  3A9e9 _ 

EfflH   700  Cannabinoid   (100)   Assay  Catalog   No. 

3M818. 
EfflH  700  Cannat)inoMl  (100)  Calibralor  Catalog  No. 

SMOfifi 

EfflH  700  Cannatilnoid  (20)  Assay,  Catalog  No.  3M959.. 
EfflH  700  Oannstiinoid  ConM  S«  CaMog  No.  3M9e9 
EfflH  700  Cocama  MetabolHo  Assay  Catalog  No. 
3Hei9. 

EfflH  700  ConM  Sat  A  Catalog  No.  3A038 

EfflH  700  Qmkol  Sat  B  CaMog  No.  3A988 -.. 

EfflH  700  Malhaquslons  Assay  Catrtog  No.  30919 

EmH  700  Opwis  Assay  Catalog  No.  38919 

Eint  700  Phsncycfedna  Assay  CsMog  No.  3J019 

EnHAEDNal  Ctfbialor 
EfflH  AEDNa  2  CaNtjcslor 
EfflH  AEO^to.  3  Ctfibrator 


EmH  ABMto.  4  CaHbmlor -...__ 

EfflH  AEWto.  SCtaontUx.- - - 

EfflH  CooMnianca  Pack.  T-uptake  Assay  (TtiyroKJ 

Honnona  Dviomg  Ratio). 

EfiM  HVA  Aiwphfltanww  Assay  Catalog  No.  90619. 

Cnvt  HVA  DaftiilurBta  Assay  GatalOQ  No.  ^06i9 — ...... 

EfflH  HVA  Cribrator  Kit  Catatog  No.  3A619 _... 

EfflH  HVA  CwmtfxnoNl  100  ng  Assay  Control  Kit. 

Catalog  No.  3M739. 
EmH  HVA  CsmabinoKJ  100  r^  Assay  CaH)rat6r  Ktt. 

Catatog  No.  3»X729. 
EmH  HVA  Cannabinoid  100  ng    Assay  Kit  Catalog 

No.  3lyl7i9. 
Emtt  HVA  Cocaine  Metabolite  Assay  Catalog   No. 

3H619 
EmH  HVA  Control  Kit  Catalog  No.  3A629 


Mal-lni 

Ampia*  iHl 

GtaaaAnKaaa: 

*- 

Ampiiv  IMI 

Glaaa  Sanan  neaaa  MM 

MtSAfflpiiaa 

Oiaas  AMpuia: 

•M 

AfflpiiKlml 

Giaas  Ampul*:  2ffll. 
2ni. 


Glass  Ampiia:  10ml. 

/Mnpiia:2ml 

Ampula:  1ml 

AnpuiB:  iml 


1000  mot  /GtMS  Anipiie. 

Afflpiia:  iml 

/^npiisclinl 

Ampule:  1ml 

AfflpylB:  tfrt 


im. 


Afflpiie:  IM. 
Afflpiis:  iral. 
Ampule:  inn. 
Amptie:  1ml. 


>ta«aie:1ml. 

Awptie:1wl 

Ampule:  1ml. 
1000  iBog  /GIMS  Ampiia. 
Glaae  Ampule:  lOOOniog-. 
Glass  AfflpMie:  lOOOmog- 
Glaas  Aaipule:  lOOOmcg .- 


1000  meg  /Glass  Ampiie. 
Gless  Afflpiie:  lOOOracg. 

Flasfc  50ml 


(1)Gl8SS  Vial:  6ml;  (2)Giess  Vol:  9ml.  12  ViM  per  test 
kit 


Kit  100 
Kit  100 
VM:  lOffll ,  L; 
Bottle.  leOffll.. 
Botae:  180ml- 
Boflie.  3ml  — 
Ouitte.  3ml  — 


Bottle:  ISOml. 
Bottle:  3ml 


Piassc  BoCse:  180ml. 

txKBee:  jvn — 

Botlie:  IttOmI 


Z  tsO^SSS:  9ml 

2  Bottles:  3ml 
Botoe:  leom. 
DcMla.  I80ffll. 
Boole:  180ffll. 
VMSmi 
VM:3ml 
Vitri:3ml 
Vial:3nil 
VM:3ral 


LyoprMkzed._ 
Lyopbised— . 
Ly 


LyopMoed. 


Kit  100  Tests  Ea.  Kit-Ptasbc  Cassette  16  ml.. 


Kit  2S00  Assays- 
Kit  2500  Assays- 


Kit  500  Tests  Eacb  Kit  -2  Glass  Bottles  100  ml . 
Kit  2  Bottles.  50  fTl  ee. 
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iJow 


Kits  Bottles  50  ml  ea.. 

Kit  2500  Assays 

Bottle:  125  ml 


Kit  500  Tests  Each  Kil-2  Glass  Bottles  -100  rrt  . 


06/28/73 
12/22  "2 
06/09/86 
12.'22'72 
06/16  77 
06/21/80 
05/21/80 

12/22/^2 
06/?9'86 
06/09-86 
06.  09  86 
02/25/87 
11/27/74 
11/27/74 
06/06/75 
12/22/72 
12/22/72 
11/27/74 
11/27/74 
06/21 /80 
12/22/72 
12/22/72 
12/22/72 
12/22/72 
06/21/80 
12/22/72 
12/22/72 
06/05/75 
03/06/78 
03 '06/78 
03/06/78 
06/06/75 
03/06/78 


10/31/85 
01/24/86 


06/11/62 
06/ 1 1 /82 

06/27/74 
10/12/84 
10/12  84 
10/05/84 
10/06/84 
10/12/84 

10/09/84 

09/15/86 

10/0984 

10'12  84 

10'09'M 
10/09  84 
10/1964 
10/12  84 
10/12/84 
06/27/74 
06/27/74 
06/27/74 
06/27 /?• 
06/27/74 
05/09/88 

06/30 '88 
06/3C  88 
05/10'88 

07,16,88 

07/15/88 
07/15/88 
05/10/88 

05/10/88 


BEST  COPY  AVAILABLE 
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Svv«  Co 
Svv«  Co 
Syv«  Co 

Sr»«  Co 

Syv«  Co 
Syv*  Co 
Syv«  t-o 

Sr*«  Co 

Syw«  Co 

Syv«  (>3 

Syva  Co 


Syv*  Ca.. 
Svv«  Co 

Syv«  \x> 

Syv«  CO 
Syv«  Co 
Svv«  Co 

('■o 


Syv«  Co 


Syva  Co 
Syv«  Co 

Syvm  Co 

Syv«  Co 
Sv>»«  Co 
Syv  Co 
Syv«  Co 

Syva  (-0 
Syv«  Co 
Syv«  Co 
Syv«  Co 
Syv*  ( « 
Syv«  to 
Syv«  Co 
Syv«  Co 
Srv«  Co 
'iyvB  (o 
Syv«  Co 
Syv«  Co 
Sfyim  Co 
Svv«  Co 
Syv«  (O 
Svv«  (O 
Syv«  Co 
Syva  i>o 
Syvm  Co 
Sy-»«  Co 
Syv«  Co 
Syv«  Co 


Tscfvitooii 


Exempt  Chemical  Preparatkxs — Continued 


Product 


Form  o<  product 


Errm  HVA  OpiM*  Aaaay  Catalog  No  38619  

Erm  HVA  CfwrcyOtSrm  Aaaay  Catalog  No  3jei9 

Eim  PftanotMitiKal  Emyma  0— gant  B  

EnM  CM  PhanotMfMal  Bu»  Powdar  Raagant 


Enw  Oat  Pmmlona  Aaaay  Cattfog  No  floeis. 

EtT*  Sar\*n  BartjAjrata-EravTW  Raagant  B 

ErT«  To*  Sar\an  BarvHx9aza(xna  Aaaay  M  ConMn- 

ng.  Emu  Enzyma  Oaagar)!  B 
Envi  dau.  AiTvfwtanww  Aaaay  Catalog  Noa  3CX)19. 

3Cn» 
Err*    daa     Bar«odtaz»pna    Asaay     Catalog     Noa 

3f019.  3Fn9 
Em«  dau.  CarmatMxad  lOO  ng  Aaaay    Calalog  No 

3M119 
Emu    dau    CannatxncK]    ?Ong    Aaaay    Catalog    No 

3Mei9 
Ema  dau.  CrnnatmvKi  ?Ong  Earyma  R«agerK  B 
tiT*  da.u  Cannatmw]  Aaaay  Catalog  No  3M0ie 
Emll  dau.  CamatwiOKl  Jm  Caabralor  S«4 
tirm  dau   Cocana  UotarboMa  Aaaay  Catalog  Noa 

3M0 19  3H  n  9 
tmH  dau  icm  Calfcralor  A 
Err*  dau  LOW  CaArator  A.  C^atalog  No  X:5^9 
tmH  dau  Madum  C^aMvator  A.  Catalog  No   30669 
Emu  dau  Uadun  CaMvator  B 
ErrM  dau    Matfwdona  Aaaay  Catalog  Noa    3E0'9 

3(119 
tm«    dau    Monoclonal    Ampfwtarwia  U»«^amp^l•< 

WTvna  Aaaay    Cattfog  No3CV«9  100  toata.  X;S58 

lOOOlaata 
ErrM  dau.  OpMta  Aaaay  Catalog  Noa  38019   36119 
En*     dau     PT<ancyc«t»na     Aaaay     M     Contaimg 

( 1  )£mi»  Phancyc«t«na  Emyma  Raagani  B 
Ernl  dau    BwtiAma  Aaaay  Catalog  Noa    30019 

30119 

En«  da.u  Lorn  CMbrmoi  8 

Err*  da-u  tMOury  Ca«y««or  A 

Eml  Tom  Sarum  BartMtfata  Aaaay. 
EmaOal     P^anot]arb«al     Aaaay 

0O619 
E>T«-To«  Sarum  Cattiratori  Low  and  U«(>LVn 
ErrM-dau  Malhaqualona  Aaaay 

EmN  at  Ar>pr>a«ar«na  Aaaay 

Em«  al  BarMMaia  Aaaay 

Emu  at  B«nzo(>azapv«  Aaaay^ 


TtKtvitcon    .^„_________— 

Tacmcon    _____________ 

fmctimcon  

T»chf»con  

T  »chr»ct.in  ™. 

Juchrtcon  fcialiuwiaiHa  Corporation 

TacfvnKoo  Inntrumanta  Corporstton 
I  »ctrmcxir\  Inajrumartta  CorporatKxi 
T  wrtmtcoo  ir>«lrv»TiarTt«  Corporation 
Tacfwuoon  Inatrumanta  CorporaDoo 
Tachmcon  lnatR»Tiant»  Corporanoo 
Tachncon  InatP  ■•rwnta  Corpof«tior 
T»chr»oon  matiumant*  CorporatiKf- 
Tacnmcon  Inatrumant*  i..<xpo»  ■tux' 


Emu  at  CMinatexxl  Aaaay  Catalog  No  3M319. 
EmM  «  Camabrod  Caltiralor 

ErnMal  Cannataad  Controli 

Emit  at  Opmm  Aaaay  - 

Ema  at  PtMncycactna  Aaaay  

Erralal  Sarum  BaitMkjrata  Aaaay  


EmM  at  Sarum  Baraodazapna  Aaaay 

EmM  at  Sarx«n  CaMvator 

E  mi|.at  Sarvan  Conaola  — 

Em)  at  Sarvan  Ptiancycackna  Aaaay      — 

Em««  Unna  CaMvator  A 

EnMI-al  unna  Cocana  MatatnMe  Aaa«y.. 

Emu  (t  unna  Cor*ol»  A  

Emit  at  cmna  Maffiailnoa  Aaaay 


Ema  at  Uma  Ma<r<aqualona  Aaaay 
Ema  at  Unna  Mathagualona  Calivator  . 
Emit  at  Unna  Meinaqualorw  ContrciO    . 


Soma   126  oil  

Boma  125  ml 

Vwl.  6  ml  .  LyopMoad.. 

Slaal  Omm  7  gttOn 

Qiaaa  Vmt  On*.  SO  Vtala^M.. 

Bona  3m( 

Bottle  3rM 


M   100 
KJt   100 

•or  1000 

K*  100 


Catalog    Numbar 


..   AirwTKirmjm  Sultata  R4»agant  No    TOi    1 139 
.   Set  Poait  HA  1000  Syaterna   T4   Standard*  Product 
No   T03-14«1  01 
T4  Agg^uanator  Rmgani  No   Tii    1484 

IOC  T  DM  C^fcrator  1    No   T  13- 1150 

TOG  TDM   Control  A  No    113-1115 


Ag«  Gat  Ptates  No  n^94  . 
A)^  Gal  Ptatm  No    7 1 1 4 

Burtar  No   301/  

Bo«»ar  No  8^93 


1000  ' 
1000  tasts 


Vnt   10ml  Lyopriknd  Powdar 

KA  100  laata 

KA  3  Viala.  3ml  Eact\.. 
Kit  100  laata.  1000  1 


Bottla  5ml 

5  ml  vwl  .._ 

5  ml  y«a 

Boma  5ml 

•Ot  100  laata.  1000 


Xjt   100 


1000 


Kit  100  laaia.  1000 
BotiM  Omi 


Kjt   100 

Bona  5ml. 
Botna  Sml_ 
Kit  50  Mali 

K*  50' 


1000  tests 


Bonta  3ml 
Kit   100 
Vial 

Vial 
V«l 

Vial 
v«i 


3ml.  SO  vwlayM 
3ml.  SO  Mata/kit 
3ml.  SOviMa/kil. 
6ml.  80  Mala/lul . 
3mt.  2  Mala/k/l    . 
3ml.  2vi«a/U  .. 

KJt  3ml.  80  Mala/M   . 

Vitf  3ml.  80  vtala/kil. 

Vi«  3ml.  80  yials/kJt. 

Vial  3ml.  SO  vwa/lut. 

Vial  3ml 

Vatf  3ml.  2  viMaykJl  .. 

Va«  yiH.  80  MateykH. 

Vial   innl.  3  viala^'iul  .. 

Vial  3  ml.  80  viala/lul 

VM  1ml.  6  vwIsM    . 

V«  3ml.  80  VMS  kit 

KX  80  ' 

Vitf  3ml 

V^  3ml 


Cilasa  Bona   1  and  4  Hen 
Ckaaa    Bofltoa    5ml    (Standard    1    EiN 
(StwidartlB  2-6  Fm  VoUxrw  i  1  bml) 
GiaaaBotita  10ml 

C^Maa  Vial  1 5ml 

C^iaaa  Vi*  1 5ml 


VolurTW  »  5ml/ 


Cmiting  fkMCI  No   3400 

Ekw-trodaBuftw    [5«Orir2 

ID  Elactroda  Bo«»«    0«07ir? 

Li^and  Control  1  No  4B  U    II  Nt)  *«..  4    aixl  iH  Nij  4«J4 


Plate  25ml 
Plata   15  ml 
Vial  250  ml 
Vial   250ml 
Vial.  10ml 

a* 


Bulk        

V.ais   fxnl 


Date 


05'10/e8 
06/19/88 
06/27/74 
06/05/86 
11/12/65 
05- 22 '79 
02/01.79 

09/27/S4 

09-27/64 

09/12'86 

02'10'86 

02/10/86 
09/24/84 
01/03'80 

09  27/84 

07/20/84 
10/06/88 
10/06/88 
06  03  64 
10/05/84 

10  06  88 


09/27/84 

02-01/79 

0927  84 

Oe/03'84 
07/20  84 
05/22/79 
01 '18  84 

02  01/79 
04 '27/82 
10/03/80 
10'03'80 
10/03  80 
09/27/84 
07/10/81 
07/10/81 
10/03/80 
01 '07/81 
02/16/81 
02/16  81 
02/16/81 
02/16/81 
02.  16  81 
10/03/80 
03/16/82 
1003/80 

03  22/82 
04/27/82 
04/27/82 

04  27/82 


01/31/80 
08.  02 '85 

08  02  85 
01/31/80 
01/31/80 


06/01/72 
01/15/87 
0831/71 

0601/72 
08/31/'t 
1226/74 

02/12/79 
02'24/81 


Federal  Rcgjater  /  Vol  54.  No.  49  /  Wednesday.  March  15.  1989  /  Rules  and  Reyilations        10655 

Exempt  Chemical  Preparations— Continued 


8«C«itar 


Tactvaoon 
Tachnlcon 
TactYvcon 
Techraoon 
Tachracon 
Tachniooo 
Tactncon 
TachnKon 
Tachniooo 
Tacfncon 


Instruments 
Instniments 
Instruments 
Instruments 
Instruments 
Instruments 
Instruments 
Instruments 
Instiumems 
Instruments 


Corporation. 
Corporvfeon . 
Corporation. 
Corporation . 
Corporaton . 
Corporation. 
Corporation . 
Corporakon. 
Corporation. 
Corporation. 


lempe  ixvisMifi.  1x9  inree 
Induatrtes,  Inc. 

Tempi  DMsioa  Big  TTirae  Industnes, 
mc 

The  ThetaCorp. 

Ttio  Theta  Corp. 

The  Theta  Corp. 

The  Thela  Corp.. 
The  Thets  Corp... 
The  TheU  Corp. — 
The  Thets  Corp.  „ 
The  Theta  Corp... 
The  Theta  Corp... 
The  Thett  Corp... 
The  Thels  Corp... 
The  Thets  Corp.. 
The  Thels  Corp... 

The  Thele  Corp 

The  Thets  Corp. 

The  Theta  Corp. 

The  Theta  Corp.  _ 
The  Theta  CorjjL.. 
The  Theis  Corp... 
The  Thela  Corp... 

The  Thela  Corp 

The  Thela  Corp 

The  Thets  Corp. 

The  The«B  Corp. 

The  Thela  Corp 

The  ThetaCorp. 

The  ThetaCorp 

The  ThetaCorp. 

The  Theta  Corp 

The  TheUCorix 

The  Theta  Corp 

The  Theta  Corp. 

The  Theta  Corp 

The  Theta  Corp. 

The  Theta  Corp 

The  ThetaCorp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp. 

The  Theta  Corp 

The  Theta  Corp..._ 

The  ThetaCorp 

The  ThetaCorp 

The  Theta  Corp 

The  Theta  Corp 

The  ThetoCorp 

The  Theta  Corp 

The  ThetaCorp 

The  Theta  Corp 

The  Theta  Corp 

The  TheU  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp..-™ 

The  Theta  Corp 

The  Theta  Corp..„ „ 

The  Theta  Corp _ 

The  Theta  Cofp 

The  Theia  Corp 


Partial  Thromboptaslin  (Dried).  No.3491 

Thsrapeulic  Dnjg  Moailoring  Survey  (Z  Senes) 
TherapauHc  Monitor  Lawsl  I  No.488l .. 
Therapeutic  MonHor  Laval  n  No.4882. 
Therapeutic  MonHor  LbmI  m  No.4883 

Toxioology  Suvey  (T  Series) 

Toxiootogy  Urine  Control  No.  0M1 

Toxicology  Urine  Control  No.  0M2.- 

Urine  Control  No.  0?77 

Urine  Jaaaoctogf  Survey  (UT  Series) 

Tempiaq  Striped  Mylar 


AMotMitital  No.  FP305. 
AmobartiM  No.  FP313 


AfnpttelBfTwia  No.  FP004 
Arteridma  No.  FP203 
Aprobwbilal  No.  FP306 
NaFP314 


Benzoytecgonine  FP-1001 
DulibartXW  No  FP315 

BuMbHal  No.  FP307 

CMoat  Oetaiwa  No.  f=PS(g 
CHoral  Hydrala  No.  FPS01 
Gooaino  Na  PPeoi 
Codeina  No.  FPtOZ 
CyaMiartliM  No.  FP30e 
Ohydwcodalna  No.  f=Pioe 
DipttsniMylala  No.  FP205. 
Etticlrion^fftol  No.  FP906 
E9i)4nM)rphate  No.  FP106 

FPa07 

FPMO. 
FPM4. 
fP3Z7 
FP40S. 
FP411. 
FP412. 

FP416 

FP612. 

fP613. 

FP514 

FP515. 

FP556... 
FPeOIA 

FP607 

FP809 _ — .. 

Fentanyl  No.  FP21 1 

Qlutethanide  No  FP404 
Heptabwtxtal  No.  FP309. 
HexatMTMal  No  FP303 
Hydrocodone  No.  FP107 
Hydromorphone  No.  FP103 
Levorphand  No.  FP208.._... 
Mwfcer  Mixture  No.  FPM-104 
Martter  Mixtura  No.  FPM-201 
Meperidine  No.  FP201 
MephotMrbital  No  FP301 
Meprobamate  No  FP402 
Methadone  No.  FP206 
Methamphetamne  No.  FP603 

Methaitoital  No.  FP302 _ 

Methohexital  No  FP304 

Methylphentdate  No.  FP605 
Monthly  Unne  Test  No  FPM-103 . 

Morphirw  No  FPIOI 

Oxycodone  No  FP109 

Oxymorphorw  No  FP104 

Paraldehyde  No.  FP506 _. 

Pentobart)ital  No  FP318 

Phenazocine  No  FP213 

Phenmetrazine  No  FP606 

Phenotsartjital  No  FP320 

PimifKidirie  No  FP202 

Probartxtal  No  FP319 

SecobartJrtal  No.  FP310 


06  5-  '1 
09/24/66 

01 '20/83 
01 '20/83 
01 '20' 85 
08/24/86 
06/11/82 
06/11/82 

04'i4/ei 

09  24  86 


04  10  -3 

04  ■10'73 
04'10  ■^ 
O4/10'73 
04/1C.73 
04/10/73 
01/24/87 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10 '-^ 
04/10/^^ 
04'10.'73 
09/04 '80 
06'15'M 
04/10'84 
04/10/84 
03/06/79 
06/l6'84 
05/ 16 '84 
05'15  84 
03  06  79 
03 '06 -79 
05/15'84 
03 '06/79 
04/1C-84 
05' 15 '84 
05'1^  &4 

05  1i  &4 
04'1D,73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 


>iAj«^ 
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Exempt  Chemicai.  Preparations — Continued 


Suo(*m 


Tha  Thata 
rrm  rrwia 
rum  Thao 
Tha  TTtala 
n>a  n<a«a 
rrw  Thala 
Tha  n>ali 
Tha  ■!>»« 
Tha  Thau 
T^a  Thata 
rha  Tha«a 
n>a  Tbata 
rha  Thata 
rha  Thatt 
Tha  T>a«a 


Corp 

Cofp    

Corp  

Corp 

C<xp 

Corp 

Corp 

Corp  -   

Corp    

Corp 

Corp 

Corp  ________ 

Corp 

Corp 

Corp 

Corp  -..______ 

ToiM.ib,lne. 


Ton-Cab.  irK 
Toi<H_ifc.  mc. 
ToA-Lab  Inc.- 

Tow  Lab.  Inc... 

Tout  Lato.  Irx^.. 

Tcso-Lji}.  IrK... 
Tojo-Lab.  mc.- 
Toxi-Lab.  mc... 
T  out-Lab.  Ir«:... 
Ta»-Lab.  Inc- 
Toio-Lato.  »«.„ 
Too-Lat).  Inc.. 
Tou-Lab.  mc.. 
Toio-Lat).  Inc.. 
Tcwi-Lab.  mc. 
Tent-Lab.  mc.. 
Tox>-Lab.  mc.. 
Tent-Lab.  mc. 
Ton-Lib.  mt  . 
Ton-Lab.  mc 


Producl 


Form  ol  producl 


Utafc  Labor  atonaa... 
Utak  Liboratcinaa.^ 
Utali  L«boratonaa_ 


T^butM  No  FPOn 
Taal  Mbrtm  SM  ^to 
Taat  MttiKa  SM  No 
Taal  Mxlura  SM  No 
Taal  Mb(««a  SM  No 
Taal  Mlx»««  SP  No 
Taal  Mbttifa  SP  No 
Taal  Ubrtura  SP  No 


1         __________ 

2 

3 

4 

1 

2 

3 

Taal  MMm  SP  No  4 

Taal  Ubckjra  TM  No   1 

Taal  Mhlura  TM  No  2 

TTuwnyM  No  FP322 

TTwopanW  No   FP321 

vmbarMal  No  FP312  _ 

WaaMv  Unna  Taal  (FDAj  No  FPM-101  ._ 
Waakty  \Jnrm  Taal  (Slaiaal  No  FPW  102 


Pra<»oancv  Sampta 

Spao^  Ton-Owes 

St4>p4arnanW  StarxJard  Ton-Oaca  No 

No  234 
St4)ptarTiantal  Standard  Ton  Ones  No 

No   235 
S»43p»BrT>arita(  SUndard   Tnu  Owes  No 

No   23e 

Tou-Conlrof      

To»Cor«o(  THC 

Toxt-0»c  A  Sartac 

Ton-Oiac  B  Sartaa 

T09a-O«cs  Ubrary  H 
Toxt-Owcs  Ubrary  M 
Toxt-Oiaca  Ubrary  M 
ToxkOmc*  Ubrary  II 
Ton  Oiacs  Ubrary  II 


SCM  Catatofl 
SO-5  Catalog 
S06  Catalog 


No  3  Cat*Dg  No  131C 

No  1  Catalog  No   131 A 

No  10  Catakjg  No   131K. — 

No  ll.Cat^ogNo  131I 

No  12  Catatog  No   13iM 

Ta»Oiacs  Ubrwy  II.  No  2  Catalog  No  131B 

Ton^>acs  Ubrwy  II.  No  5  Catatog  No   131E   

To»-0»ca  Ubrary  It.  No  S  Catalog  No   131H  

Ton-Oiacs  THC  

Ton-Grama 

TonLab  C^mabmoid  (THC)  Scrawi   . 


Travarxjl    Laba    (CltncM    Assays    Ow 


Travarvjl   LAba   (Cknacal   Assays   Ow 


TfBvanol   Laba   (Clinical   Assays   Drw  1 

■on) 
Travanol   LMt»   (Oracal   Assays   Ov<- 

ann) 
Travanol   Laba   (ClriKal   Assays   Dnrt-  ! 

■on) 
Traowxil   Laba   (ClmKal   Assays   Drvt-  : 

■on)  I 

Travanol   Laba   (Omic*^   Assays   CUv*^  i 

sion) 
Travarwl   Ltfts   (Ckracal   Assays   DM-  | 

■on)  < 

Travarwl   Laba  (Car»cal  Assays  D»v»- 

■on) 
Travanol   Laba   (Cimcal   Asaays   O* 


Travanol   Labs   (CUntcal   Assays   L>vv 

sion) 
Travanol   Laba   (CTimcal   Assays   Drvv 

■on) 
Travarxjl   Labs   (CUnical   Assays   D>vt 

sion) 

Utak  Laboratodaa 
Uta»  L^xjratonaa. 


(12S0  Murrun  TSH  FtackoammurxMSsay  lut 

(12S))  M»*n^  TSH  Tracar 

Anticonvulsant  Drug  Conlreta. 

Assay  buflar  CA  742  _ — 

CA  380  Phanobartjrtal  Sarvim  Standard  1  101  dilution 

o«  1  0  ug/rrS 
CA-361   PrtanobartNtal  Sarijm  Standard  1  101  ckkjtion 

o*  3  0  ug/  ml 
CA382  PnanobartxUM  Serum  Standwd   1  101  (Wutxm 

ol  10  ug/rT< 
CA  383  Pfianobarbrtal  Serum  Standard  1  101  d»ut»on 

o<  30  ug/ml. 
CA  384  Phanobartrtal  1  101  cSution  o<  100  ug/rrt 

CA  419  Anbconvulsant  Drug  Control.  Leval  I 

CA-420  AntKorrirtjlsanl  Drug  Control.  Laval  II 

Murnan   TSH   stwidarxls.    2  0   ulU  rnl.    5  0   dtU'ml.    10 

ultJ'rnl.  20  liU/ml.  50  uHJ/ml 
R«bbit  Ant)-Human  TSH  Serum 


Vial  2ml  . 

VW:  2ml 
V^  2ml 
Vial  2ml 
VW  2ml 
Viai  2ml 
Vial  2ml 
VW  2ml 
VW  2ml 
VW  2ml 
VW  2ml 
VW  2ml 
VW  2ml 
VW  2ml 
VW  2ml 


Ptastic  Bottle  Containing  40  ml     

PtastK  VW  or  Bottle  ContMnmg  50  Standard  Discs 
Ptastic  VW  Cor>t«rang  50  Standard  Discs 


Plastic  vW  contamang  50  standard  decs . 
Plastic  vW  containing  50  standard  docs 


Ptastic  Bottta  Conlamvig  50  ml 

Plasdc  Boltia  Corrtaasng  50  ml    

PlaMc  VW  Contanng  50  Stvxlard  Discs  _. 

PtaalK  VW  Contarsng  50  Standard  Discs 

PlasOc  vW  oonta-rang  50  standard  ckscs 

Plaakc  vW  contanng  50  standard  daca 

Plastic  «W  oontaavng  50  standard  does 

PtaatK  vW  contanng  50  standard  d«c« _ 

plaattc  vW  contanng  50  standard  docs 

PlaaOc  vW  contanng  50  standard  dncs 

PtaatK  via  corHamng  50  standard  dncs 

Plastic  vW  containing  50  standard  docs 

PlaslK  VW  Contanng  50  Standard  Docs 

Glass  Jar  Contanng  50  or  100  Oromatograms.. 
Kit  50  1 


tot   1 25  detemnations      . 

Cilass  VW  6ml _ _ 

Kit  500  determinations.  50  determinations 

.   Po^ypropytene  Bottle   1 50ml 

Septem  sealed  glass  vial  2ml    

Septem  scaled  glass  vial   ?ml    

Septem  sealed  glass  vW  2rT^      

Septem  sealed  glass  vial  2ml 
Septem  sealed  glass  vW  2n-ii 
Septem  sealed  glass  vial  2ml 
Seplem  sealed  glass  viai   2ml 

Glass  vials.  2ml 

Glass  vW  20rTTl 


ToMoology   Control^High   Range   AntKxmvulsants  No   \  Bottle   lOmI 

71910 
.   Toxicology     Control-Hign     Range     Bartnturatas     No    :  Bottle   10ml 

71919 
Toucology  Conlrol-Hlg^  Flange  l-typnotic  Plus  Aceta-     Bottle   10ml 

mnopnem.  No    71818  , 

Toncology  Control^Hign  Flange  Hypnotic  PVis  Salary      Bottle   10ml.. 

lata.  No    71920 


Date 


04/10/73 
06/19/74 
06/19/74 
06/19/74 
06/19/74 
06/19/74 
06/19/74 
06/19/74 
06/19/74 
06/19/74 
06/19/74 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 


06/22/82 
OJ/30/77 
06/15/88 

06/15/88 

06/15/88 

03/30/77 
10/05/83 
05/06/75 
05/06/75 
06/15/88 
06/15/88 
06/15/88 
06/15/88 
06/15/88 
06/15/88 
06/15/88 
06/15/88 
10/06/83 
09/24/80 
10/05'83 


11/16/77 
11/16/77 
11/16/77 
03/14/77 
11/16/77 
11/16/77 
11/16/77 
11/16/77 
11/16/77 
11/16.  77 
11/16/77 
11/16/77 
11/16/77 

04/14/80 
04/14/80 
04/14/80 
04/14/80 


Exempt  Chemical  Preparations— Continued 


Supplier 

r-       ■    ■                      - 

Product 

Form  of  producl                                           Date 

mak  Laboratones   

Toxicotofly  Control-Mid  Range  Anticonvuteants   No 

71911. 
Toncolosy  ControMiM  Range  Barbiturates  No.  71917  . 
Toxicotogy  Controt-Mid  Range  Hypnotic  Plus  Aceta- 

Toncology  Controt-Mid  Range  Hypnotic  PhM  Salicy- 
late, No.  71921. 
Toxicotogy  Senim  Control  Dried  #  88112 

Bottle  10ml  .. 

fU  /  1  i  'ATI 

inali  lahnratfXMta 

Botde;  I0ml....„ 

lltali  1  ltf>Or«tOrie« 

Bottle:  10ml 

Bottle:  10ml „ 

04    14    8C 

1  nak  1  a^)orato^ra 

inak  l.ahoratonna 

Bottle  lOrrri 

lltak  lahomtorKM 

Toxicotogy  Serum  Control  Oied  #88113 

07/29/8? 

tnai-  1  aborirtoriet  

Toxicology  Serum  Control  Dried  #88120 

Brtttln   inn4 

07/29/82 
05  '  24 ' 76 

1  h»k  1  ahnramniM 

Toxicotogy  Serum  Controt-Oned  Catalog  No*.  44610, 
44612.  44632.  44635,  44636,  44637,  4464^  44645, 
44646,  44647,  44658. 

Toxicology  Urine  Control  Dried  #88100 

In  RnftiM        

Utak  Laboratones _ 

EVittia  70ml                      

07   29  &2 

Iltnli   1  )ttXyjHf>rn^ 

Toxicotogy  Urine  Control  Dried  #88121 

Hnltin   lOnri         

0  7  ■■  ?Q   R^ 

^ttSl<  latXXfftonet                  

Toxicology  Urine  Control-Dried  Catalog  Nos.  44650. 
44651,  4465a  44653. 

Osmocoll 

Bottle:  1  01. 

OS/24   76 

Wasoof ,  Inc 

Wescor,  Inc 

Bottle  9  ml 

^2  0'-'   86 

Wam  Uborrtort— .  Inc. 

Wien  Laborattxws,  Irx; 

ANS  Buffer  pH  8.6  Catalog  No.  T-5144 

Buffer  Reagent  pH  8.6  Catalog  No.  T-5066 

Coated  Chvcoal  SusperWon  No.  T-5077 

PlmttK  Rnlttn^  inOml 

05/  T4  75 

Wien  Laboratone*.  Inc. 

Boltln:  4  m 

12/22/72 

Rnltkt'  4  n7                

12/22 '72 

Wieo  LAboratones.  Inc 

T3  Buffer  Reagent  Catalog  No.  T-5156 _ 

CaNbrators  FPR  Ptienobwtital 

PtienobarMal  Fluorescence  Polarization  Immurnaa- 
sayKit 

Plastic  VW:  20ml _   

09/13/78 

Mflii  ila  111     1    mh  ni  ^^na^^^      inj^ 

Windsor  Laboratones,  Inc 

Kit  6  VWs    .„ 

10/30/flfi 

Windsor  Lsboratonet.  Inc 

Kit  100  tests   _ _ 

1 1 /20 '86 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

Dated;  February  28, 1989. 
[FR  Doc.  89-5615  Filed  3-14-89;  8:45  am) 

BtUJNO  CODE  4410-OS-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  th«  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  990 

(Docitvt  Na  R-«»-1400;  FR-2437] 

Revision  to  the  Performance  Funding 
System:  Insurance  Costs 

AQENCV:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 

HUD. 

action:  Final  rule. 

SUMMARY:  Section  118(a]  of  the  Housing 
and  Community  Development  Act  of 
1987  amended  the  United  States 
Housing  Act  of  1937  to  require  HUD  to 
act  by  June  15. 1988  to  revise  the 
Pei^ormance  Funding  System  (PFS)  to 
accurately  reflect  the  increase  in 
insurance  costs  incurred  by  Public 
Housing  Agencies  (PHAs],  including 
Indian  Housing  Authorities  (IHAs).  In 
response  to  this  requirement,  the 


Department  submitted  a  draft  interim 
rule  to  Congress  on  June  15, 1988  for 
prepublication  review  (as  required  by 
section  7(o)  of  the  Department  of  HUD 
Act]  and  published  the  rule  on  July  5, 
1988  (53  FR  25152).  That  rule  revised  the 
PFS  by  increasing  the  monthly 
allowable  expense  level  per  unit  by 
$8.45  for  PHAs'  first  fiscal  year  starting 
in  1989.  This  final  rule  discusses  the 
comments  received  and  adopts  as  final 
the  provisions  of  the  interim  rule. 
EFFECTIVE  DATE:  May  1,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theodore  R.  Daniels,  Director.  Project 
Financial  Management  and  Occupancy 
Division,  Office  of  PubUc  Housing,  Room 
4208.  451  Seventh  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
755-8145.  (This  is  not  a  toll-&«e 
number.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

There  are  no  information  collection 
requirements  contained  in  this  rule, 
which  would  be  subject  to  approval  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520). 

II.  Background 

The  PFS  provides  a  means  of 
calculating  a  PHA's  eligibility  for 
operating  subsidy  each  year  that  is 
based  on  deducting  the  Allowable 
Expense  Level  (AEL)  approved  for  the 


previous  year,  adjusted  for  changes  in 
circumstances  from  the  previous  year 
and  for  inflation,  from  estimated  income 
for  the  next  year.  (Throughout  this 
preamble  the  term  "PHA"  and  "PHAs" 
includes  reference  to  Indian  Housing 
Authority  and  Indian  Housing 
Authorities.)  Since  the  increase  in 
insurance  costs  over  the  last  few  years 
has  clearly  outpaced  what  was 
permitted  imder  the  VfS  to  cover 
insurance  costs.  Congress  had  provided 
additional  funds  to  be  distributed  to 
PHAs  to  cover  these  costs.  The  amounts 
distributed  amounted  to  $7.94  per  unit  m 

1987  and  $4.36  per  unit  in  1988.  but  these 
distributions  were  not  reflected  m  the 
rule  governing  the  PFS.  In  the  HCD  Act 
of  1987,  Congress  directed  HUD  to  take 
action  to  permanently  adjust  the  PFS  to 
compensate  for  these  increased  costs 
Therefore,  the  interim  rule  published  in 

1988  revised  the  PFS  to  increase  the  AEL 
permanently  by  $8.45,  the  amount 
determined  by  HUD  to  be  needed  to 
reflect  increases  in  insurance  costs  over 
the  period.  (See  the  preamble  to  the 
interim  rule,  53  FR  25152.  for  an 
expanded  discussion  of  the  h;stor\  of 
insurance  cost  coverage.) 

Before  issuance  of  that  rule,  the 
Council  of  Large  Public  Housing 
Authorities  (CLPHA)  had  submitted  a 
petition  for  rulemaking  to  HUD  seeking 
a  change  in  the  way  insurance  costs  are 
covered  under  the  PFS.  CLPHA  had 
advocated  establishing  a  separate 
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element  of  tJie  Pl-"S  to  cover  insurance 
and  n»k  protection  costs  only,  which 
would  b«  adjusted  at  the  and  of  the 
fiscal  year  to  reflect  the  actual  costs  of  a 
PHA.  Disputes  between  HUD  and  a 
PHA  would  be  handled  under  a  system 
of  appeals,  to  be  conducted  by 
administrative  law  judges,  under 
standards  providing  that  an  Increase  to 
cover  actual  costs  would  be  denied  only 
if  a  finding  were  made  that  the  amount 
by  which  the  actual  costs  exceeded  the 
estimated  cost  for  Insurance  and  risk 
protection  was  the  result  of  the  PHA's 
unreasonable  action,  or  if  there  was 
Insufficient  operating  subsidy  funding  to 
cover  the  Increase.  This  approach  was 
considered  during  the  development  of 
the  interim  riile  and  rejected.  (See  the 
discussion  of  an  appeals  process  below. 
In  section  III  B.  of  this  preamble.) 

III.  Public  Commanto 

The  Department  received  ten  public 
comments  on  this  rule  Six  of  the 
comments  were  from  PHAs,  and  four 
were  from  associations  of  PHAs  or  PHA 
officials.  Three  of  the  comments  were 
basically  favorable,  although  one  of 
them  stated  that  provision  should  be 
made  for  future  changes  in  insurance 
costs.  (One  of  these  commenters  added 
that  a  prtjgram  not  covered  by  this 
regulation,  the  Section  8  Mousing 
Assistance  Payments  program,  is  also 
running  Into  unuaual  insurance  costs 
that  are  not  covered  by  the  relevant 
funding  mechanism — the  administrative 
f«e  That  program  is  outside  the  scope  of 
this  rule  ) 

The  principal  criticisms  of  the  rule 
were  that  (1 )  the  Increase  provided  Is 
inadequate  to  compensate  PHAs  for 
their  Increases  in  insurance  costs  over 
ihe  period.  (2)  an  appeals  process  should 
be  instituted  to  allow  each  PtiA  that 
had  costs  higher  than  the  projected 
increase  to  seek  an  additional 
aiijustment.  as  in  CIPHA  t  petition  for 
rulemaking:  and  (3)  PHAs  whose  fiscal 
y«»ar«  started  October  1.  198B  misaed 
line  years  worth  of  adtustment  for 
insurance  expenses  A  few  commenters 
made  other  suggestions  for  change  in 
HirUs  Inaurence  rtxiuirements  One 
( ommenter  had  a  question  about  the 
miequacy  of  HIID  s  pretllctlon  of  the 
amount  of  Federml  funding  needed  for 
the  increase  In  IVS  eligibility  made  by 
this  rule 

\   liHulfquiuy  of  Lh«  Inc-rthJSf 

rhc  cntiLiam  o/  the  amount  of  the 
iiu  rniiiin  in  the  A£L  altnbut.al4«  to 
iri(TO*a«d  insurance  coeU  was  twofold 
First,  particular  PtiAs  slated  thai  iSetr 
iocr«aa«a  in  insurance  cuats  far 
outpaced  the  tncreeae  permitted 
Second.  CXPHA  and  others  stated  that 


using  the  implicit  price  deflator  for  State 
and  local  government  goods  and 
services  to  determine  the  increased 
amount  for  insurance  was  improper, 
because  It  inadequately  reflected  PHA 
insurance  costs,  and  the  number  of  units 
used  by  HUD  to  calculate  the  estimated 
need  for  Fiscal  Year  1989  was  too  low 
and  therefore  underestimate  s  the  costs. 

The  method  of  calculating  the  PFS 
eligibility,  generally,  is  based  on 
estimating  a  PHA  s  income  for  the  year, 
estimating  Its  allowable  expenses  by 
applying  an  Inflation  factor  to  the 
previous  year's  estimated  allowable 
costs  (AEL),  and  subtracting  the  second 
result  from  the  first.  The  system,  as 
authorized  by  section  9  of  the  United 
States  Housing  Act  of  1937,  does  not 
pretend  to  reflect  the  actual  costs  of  any 
particular  PHA  and.  consequently,  there 
is  not  generally  any  adjustment  for 
actual  income  or  costs. 

HUD  recogniies  that  a  PHAs  actual 
insurance  costs  may  not  match  the 
amount  allowed  for  such  costs  in  the 
calculation  of  PFS  eligibility  Even 
though  some  elements  of  a  PHA  s  costs 
may  oe  more  than  projected  under  the 
formula,  other  elements  are  likely  to  be 
less  The  inflation  factor  used  may  not 
predict  all  these  elements  equally  well, 
however,  the  Department  has  been 
unable  to  find  another  recognized 
inflation  factor  that  would  work  better 
(Actually,  large  PHAs  are  expenencing 
lower  Inflation  than  HUUs  figures 
assumed  )  However,  even  if  insurance 
costs  exceed  the  estimated  Inflation- 
adjusted  amount,  insurance  costs 
compnse  an  average  of  only  5  percent  of 
a  PHAs  total  costs,  and  therefore  any 
shortfall  in  this  element  may  well  be 
offset  by  a  surplus  with  respect  to 
another  component  of  a  PHAs  budget. 
Rather  than  complicate  the  system  by 
applying  different  factors  to  different 
components,  the  Department  confirms 
Its  policy  of  applying  one  factor — the 
best  It  can  find— to  the  composite  AEL 

The  Department  believes  that  the 
ad|ustment  built  into  the  PFS  by  this 
nile  IS  on  average  sufficient.  Recognizing 
that  significiint  change  Is  always 
possible,  however,  we  will  continue  to 
monitor  the  sufTiciency  of  the  PFS  to 
cover  this  element  of  general  PHA  costs 

B  Appeals  Proifss 

An  appeals  process  for  adjusting  the 
amount  allowed  a  RIA  for  insurance 
costs  was  first  proposed  by  CLPJIA  in 
November  \9fi7  in  its  petition  fur 
nilfnirtking  Cli'HA  advocjites 
rstaMishu^  a  separate  element  of  the 
PF"S  for  nak  protection  coverage,  similar 
to  the  Utilities  Expense  Level,  and 
providing  an  opportunity  far  any  I'HA 
that  exprnences  nsk  related  costs  that 


are  significantly  higher  than  those 
estimated  by  HUD  to  obtain  an  increase 
in  its  PFS  eligibility  based  on 
documentation  of  its  costs. 

The  Performance  Funding  System  is 
based  on  providing  only  the  amount  of 
subsidy  needed  to  operate  a  prototype 
well-managed  PHA.  It  is  based  on  a 
formula  that  uses  estimates  of  income 
and  expenses.  For  expenses,  the  formula 
uses  the  allowable  expenses  of  the  PHA 
in  a  base  year  and  makes  adjustments 
to  them  pnncipally  for  changes  in 
housing  stock  and  for  inflation. 

There  are  only  a  few  exceptions  in  the 
PFS  to  the  policy  of  using  estimates.  To 
encourage  wise  investment  of  excess 
funds,  there  is  a  year  end  adjustment  to 
estimated  income  to  reflect  a  target 
investment  income  that  is  based  on  the 
rate  of  return  that  was  achievable 
during  that  year.  In  recognition  of  the 
fact  that  utility  rates,  and  therefore 
costs,  are  not  within  the  control  of  a 
PHA  but  are  regulated  in  the  public 
interest  by  local  utility  commissions, 
utility  costs  are  treated  as  a  separate 
expense  Item  (the  Utilities  Expense 
Level),  to  which  a  year  end  adiustmenl 
is  permitted.  There  is  also  provision  for 
a  PHA  to  receive  an  adjustment  to 
reflect  costs  beyond  its  control,  such  as 
changes  in  law  during  the  year. 

The  pohcy  of  minimizing  the  use  of 
adjustments  to  reflect  actual  experience 
during  a  year  Is  intended  to  give  PHAs 
an  incentive  for  cost  control.  Creation  of 
a  separate  element  of  the  PFS  for 
Insurance  costs  and  permitting 
adjustments  to  reflect  actual  costs 
would  destroy  PHAs'  incentive  for  cost 
control.  The  Department  believes  that 
insurance  costs  are  a  type  of  expense 
that  should  be  subject  to  a  cost  control 
incentive,  since  PHAs  do  have  some 
control  over  their  potential  exposure  to 
claims  by  exercising  nsk  management 
and  loss  control.  PHAs  also  do  now 
have  a  number  of  choices  in  obtaining 
coverage.  Most  can  choose  the  type  of 
entity  from  which  they  obtain  coverage 
for  nsk  protection,  since  there  are  now  a 
number  of  nsk  retention  pools  as  well  as 
coverage  offered  by  Insurance 
companies  They  also  have  choices 
about  the  size  of  the  deductible  that  >»  ;11 
work  best  for  them.  They  can  also  solu  ii 
bids  baaed  on  two  options — with  the 
limitation  that  the  PHAs  sovereign 
immunity  may  not  be  aaaerted.  or 
without  It.  With  these  choices,  the 
Department  believes  that  PHAs  should 
he  encouraged  to  take  responsibility  for 
making  decisions  about  the  coverage 
that  IS  appropnate  for  them 

Also.  It  should  be  r»oted  that  the 
appeals  process  advocated  by  CLPHA 
would  only  be  used  to  mcrease  the  cost 


of  operating  subsidies.  The  proposal 
would  provide  an  opportunity  for  a  PHA 
to  initiate  an  adjustment  in  its  PFS 
eligibility,  which  a  PHA  could  be 
expected  to  exercise  only  when  the  PHA 
believed  that  an  adjustment  would  be  to 
its  advantage.  Thus,  any  PHA  whose 
actual  insurance  costs  were  less  than 
the  amount  provided  under  the  formula 
would  continue  to  be  overcompensated, 
while  those  whose  costs  were  greater 
than  the  amount  provided,  would 
achieve  parity  between  costs  and 
reimbursement. 

An  appeals  process  providing  for  an 
opportunity  for  any  PHA  to  appeal  its 
insurance  cost  coverage  would  also  be 
costly  to  the  Department  in  terms  of 
staff  time.  Acconlingly,  the  Department 
believes  establishing  such  an  appeals 
process  would  be  administratively 
infeasible. 

For  the  reasons  stated  above,  the 
Department  again  rejects  the  proposal  to 
establish  a  separate  element  of  the  PFS 
for  risk  protection  coverage  and  to 
permit  app>eal8  of  the  amount  included 
in  a  PHAs  PFS  eligibihty  for  that 
element. 

C.  October  1.  1988.  Fiscal  Yean 

One  PHA  whose  FY  1989  began 
October  1, 1988,  wrote  to  complain  that 
it  would  miss  one  year's  funding  of 
increased  insurance  costs  as  a  result  of 
the  interim  rule's  January  1, 1989, 
effective  date.  The  Department  takes 
issue  with  that  position. 

As  noted  in  the  preamble  to  the 
interim  rule,  in  both  HUD  Fiscal  Years 

1987  and  1988.  HUD  has  distributed 
funds  earmarked  by  Congress  for  the 
purpose  of  covering  higher  insurance 
costs.  This  rule  is  intended  to  provide 
increased  funding  for  PHAs  in  HUD  FY 
1989  and  beyond  and  to  build  that 
increase  into  the  PFS  permanently.  The 
distributions  made  to  PHAs  whose  fiscal 
years  begin  on  October  1  have  been 
made  from  the  HUD  funds  from  its  fiscal 
year  that  ends  on  September  30.  Thus, 
HUD's  FY  1987  distribution  to  these 
PHAs  was  made  in  their  fiscal  year  that 
began  on  October  1, 1987,  and  HUD's  FY 

1988  distribution  to  them  was  made  in 
their  fiscal  year  that  began  on  October 
1. 1988.  These  same  PHAs  will  first  feel 
the  effect  of  the  permanent  change  in 
insurance  costs  in  their  fiscal  year  that 
begins  on  October  1, 1989,  leaving  no 
gap  in  increased  funding  for  insurance 
costs. 

D.  Other  Options 

One  method  of  lowering  the  cost  of 
insurance  coverage  that  has  been  used 
is  permitting  PHAs  to  self-insure.  This 
has  necessitated  a  HUD  waiver  of  the 
requirements  of  the  Annual 


Contributions  Contract  ("ACC")  for 
"insurance  coverage".  Of  course,  this 
practice  is  effective  only  if  there  are  no 
significant  losses — a  risk  that  most 
PHAs  cannot  afford  to  take.  One  PHA 
advocates  discontinuing  this  practice.  It 
also  advocates  providing  additional 
funding  to  PHAs  to  establish 
contingency  loss  reserves  to  cover  high 
deductibles  in  the  event  of  a  major  loss, 

HUD  has  discontinued  the  practice  of 
permitting  self-insurance  now  that 
coverage  is  again  available  and 
relatively  affordable.  There  are  only  two 
PHAs  operating  without  insurance  or 
pooled  risk  protection  coverage  now, 
and  they  are  still  self-insured  only 
because  they  have  had  great  difficulty  in 
obtaining  insurance.  With  respect  to 
contingency  loss  reserves,  HUD 
recognizes  some  PHA's  need  for  them 
and  will  treat  them  as  distinct  from 
other  reserves;  however,  the  Department 
has  limited  funds  to  distribute  and  has 
chosen  to  allocate  them  under  the  PFS, 
without  any  distinction  as  to  whether 
the  funds  are  used  to  pay  insurance 
premiums  or  to  fund  a  high  deductible  in 
the  event  of  a  major  loss. 

One  PHA  suggested  that  HUD 
eliminate  its  requirement  that  insurers 
not  be  allowed  to  assert  the  PHA's 
sovereign  immunity  as  a  defense  to  a 
claim,  because  it  beUeves  that  insurance 
premiums  would  be  lower  if  the  insurer 
had  that  defense  available.  HUD  does 
now  waive  the  ACC  provision  to  allow 
PHAs  to  solicit  bids  for  insurance  with 
or  without  the  availability  of  the 
sovereign  immunity  defense,  to 
determine  if  any  cost  savings  can  be 
realized. 

One  suggestion  was  that  HUD  should 
require  insurance  companies  to  allow 
each  PHA  to  participate  in  attorney 
selection  and  to  agree  to  any  settlement. 
Hie  Department  believes  that  it  is 
impractical  to  restrict  an  insurer  in  these 
respects,  since  the  insurer  bases  its 
premium  on  its  abihty  to  control  defense 
proceedings  from  the  point  when  a  claim 
is  made.  On  the  other  side  of  the 
question  of  Federal  control,  was  the 
comment  that  PHAs  should  not  be 
subject  to  ACC  requirements  concerning 
the  type  and  amount  of  insurance 
coverage  carried.  Since  HUD  has  a 
ffnancial  interest  in  the  pubhc  housing 
inventory  as  well  as  a  policy  interest  in 
preserving  the  affordable  housing  for 
lower  income  families,  it  needs  to 
protect  that  interest  by  assuring  (via  the 
ACC  requirement)  that  the  housing  stock 
will  not  be  confiscated  to  satisfy  a  claim 
against  a  PHA. 

Risk  management  was  touted  as  the 
answer  to  uncontrolled  costs  by  one 
commenter,  who  suggested  that  HUD 
provide  technical  assistance  of  this  sort 


to  PHAs.  HUD  agrees  that  PHAs  should 
employ  risk  management  tools  to  reduce 
their  risk  protection  costs,  but  HUD  is 
not  in  a  position  to  provide  the  expert 
assistant. 

An  Objection  was  registered  against 
HUD's  authority  to  reduce  operating 
subsidy  payments  on  a  prorated  basis 
when  appropriations  are  insufficient  to 
cover  full  payment  to  all  PHAs.  HUT)  is 
bound,  as  are  other  Federal  agencies,  by 
the  Antideficiency  Act  (31  U.S.C  1511- 
1519)  not  to  obligate  more  than  has  been 
appropriated.  As  a  result  if  HUD  has 
insufficient  appropriations  to  cover  full 
finding  under  the  PFS,  it  must  distnbute 
the  available  funds  on  an  equitable 
basis.  It  has  accomplished  this  by 
reducing  each  PHAs  funding 
proportionately. 

E.  Understatement  of  Cost 

CLPHA  states  that  HUD  estimates  of 
the  total  cost  of  the  adjustment  provided 
by  this  rule  understate  the  need  for 
Federal  funds.  It  points  to  the  fact  that 
the  number  of  units  expected  to  be 
funded  under  this  rule  is  1J2  miUion. 
whereas  the  number  of  units  funded 
under  the  FY  1988  distribution  was  1.3 
million.  It  is  true  that  the  number  of 
units  used  for  these  purposes  is 
different  The  FY  1988  distribution  was 
made  to  every  PHA.  regardless  of 
whether  it  otherwise  receives  operating 
subsidy,  whereas  the  distribution  under 
this  rule  will  be  made  only  to  PHA»  that 
receive  operating  subsidy  (1.2  milhon 
unilb).  Even  if  the  increase  in  the  AEL 
effected  by  this  rule  causes  some  PHAs 
to  become  eligible  for  operating  subsidy 
for  the  first  time,  the  impact  on  budget 
requirement  would  be  minimal  If  one- 
third  of  the  PHAs  that  currently  receive 
no  subsidy  were  to  receive  an  average 
subsidy  of  $4.50  per  unit  as  a  result  of 
this  change  to  the  PFS,  the  subsidy 
requirements  would  increase  by  $1 
million — less  than  one-tenth  of  one 
percent  of  the  total  operating  subsidy 
budget 

F.  Miscellaneous 

One  commenter  suggested  that  HUD 
make  available  to  the  pubUc  the  data  it 
used  to  determine  the  increase  in 
insurance  costs  experienced  by  I^iAs 
since  1986,  HUD  will  provide  the  data  to 
anyone  upon  request  (Please  contact 
Mr.  Daniels,  whose  address  and 
telephone  number  are  provided  at  the 
beginning  of  this  rule.) 

IV.  Findings  and  Certificatioas 

Environmental  review.  A  Finding  of 
No  Significant  Impact  with  respect  to 
the  environment  was  made  in 
accordance  with  HUD  regulations  in  24 
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CFR  P«rt  50  that  lmplBm«nt  ••ction 
1()2(2)(C)  of  ih«  National  Riivironm«nt«l 
I'tillcy  Act  of  1968,  42  U  S  C  4332.  Th« 
Kindini  of  No  Significant  Impact  li 
available  for  public  Inapectlon  and 
( »>pytnj  dunnj)  rwguJar  bualnaaa  hour*  in 
th«  On\cm  of  Regulatl(jn«,  Room  10278, 
451  S«vonth  Htrwet.  SW  .  Waahinjjton. 

Dcaxio 

Economn  impact.  Thia  rule  cio«t  not 
conatitulB  a    maior  rule  '  aa  that  term  is 
doflnod  in  aection  lib)  of  Flxecutive 
Order  12291  (on  Federal  Regulation) 
i»»aed  by  the  fYeaidont  on  February  17. 
19B1   Analysis  of  the  rule  indicate!  that 
It  IS  not  likeiy  to  have  an  annual  effect 
on  the  e<;onomy  of  flCX)  million  or  more 
The  rule  will  not  cauae  a  ma)or  increaao 
in  costs  or  pru  es  for  conaumen 
iiulivlilual  industries.  Fedaral.  State  or 
local  govemmrnt  agencies  or  geijgraphic 
reuions.  or  have  a  significant  adverse 
nffect  on  connxftitlon.  employment. 
Inveatmant.  pnKJuctlvity.  innovation,  or 
on  the  ability  of  United  Stale*  based 
enterpn»«s  !o  ( ompate  with  foreign 
iidsed  onterpnsus  in  domestic  or  enport 
markets. 

Impoct  on  t/UiiH  antilio*  l!nd«r  the 
Regulatory  H«Kibility  Act.  5  U  S  C 
»H)6(b).  the  ur.djTsigned  hereby  certifies 
thrti  this  rule  Joes  not  have  a  siHnir;(.ant 
fi.onomic  inipji  t  on  a  substantial 
number  of  small  entities,  because  its 
nffect  would  be  to  implement  a  statutory 
directive  to  increase  subsidy  to  PllAs  to 
reflect  incrBrt*«s  they  have  BxperirniBd 
in  the  costs  iJ  insurance  coverage  in  a 
way  that  will  have  a  similar  effect  on 
small  and  lar«e  f'HAs  The  insurance 
coats  Biperu-nced  by  a  PMA  art^  aff»'(  ted 
more  by  lot  Hlion  and  risk  factors  than 
by  its  sue   lh«refore.  the  rule  provides 
no  differenti.il  treatment  ba*«'d  on  \'}{.\ 
«ize 

ExiHutivn  (Mfr  UtllJ.  Ftfdtfni.'isrt 
The  Ceneral  Counael.  as  the  Designated 
Official  under  section  (Ha)  nf  Executive 
Order  1-MM2.  Fni/^ralism.  has 
dutormmed  that  the  policies  contained 
in  this  rule  would  not  have  federalism 
implK  ations  and.  thus   urm  not  subject  to 
review  under  the  Order  The  rule 
provides  for  additional  finani  lal 
assistance  lo  RlAs  that  operate  hoii»in« 
under  ■  contract  with  Hl'D  to  serve 
lower  income  families  This  assistance 
will  not  interfere  with  State  or  local 
(lovrmment  functions 

Fxmutivf  OnMr  IJtKn  ihf^  Family 
The  (.eneral  Counsel   as  the  CVslgnated 
Official  under  F.xecutive  Oder  12«f«. 
Tha  Fumily  has  determined  that  this 
mle  does  not  have  potential  significant 
impac  t  on  family  formation, 
maintenan*  e   and  general  well  being. 
'tmi    thus.  I*  not  subject  to  review  under 
•he  Order    llie  rule  involves  only  the 
provision  of  additional  assistance  to 


agendea  that  provlda  aaaistad  houaing 
to  lower  tncome  famibet 

Regulatory  agenda  This  ruJe  was 
listed  as  i«quenc«  number  1073  under 
the  Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housuig  In  the 
Departments  Semiannual  Agenda  of 
Regulations  published  on  October  24, 
1988  (53  PR  41974.  42013).  pursuant  to 
F-xecutive  Order  12291  and  the 
Regulatory  Flexibility  Act 

Catalog  The  Catalog  of  Federal 
[domestic  Assistance  Program  Number  Is 
14  146,  Low  Income  Housing  Assistance 
FYogram  (Public  Housing) 
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Li«t  of  Subjects  Ln  24  CfH  Pari 

I, rant  program* — housing  and 
community  development.  Low  and 
moderate  income  housing.  Public 
housing 

Accordingly,  the  interim  rule 
published  on  luly  5.  1988  at  53  W.  25152 
IS  adopted  as  final 

Aulkacity  Sec  9.  United  Stale*  Housirm 
Ad  of  11*37  (41  U  S  C    14J7g)    sec  '|dl 
[)<"()rtrrm<!nl  of  Housing  snd  Urban 
I)«.vr|upra«nt  Act  (42  U  S  C-  3&i.S(d)) 

Uatfid.  March  ia  IMS 
TSoma*  Oh*rman, 

A,  tmji  C^nttml  Deputy  Astintart  Sr^rftary 
fur  Puhlu  and  Irrttan  Hmmm)i 

im  Vhn    8B-eo,1«  Filed  V  14  -»  8  45  «m] 

•MAJMQ  COO*  421»-t>-« 


DCPARTMEMT  OF  THE  "mEASURY 
Intamal  Revenue  Service 
26  CFR  Part*  1  and  601 

(TO  •117) 

Income  Tax;  TaxaMe  Yeera  Beglnntng 
After  December  31,  1M3  and  OM8 
Control  l>(umbere  Under  the  Paperwort 
Reduction  Act;  Certain  Caah  or 


Employee  inana;  correcoon 

Internal  Revenue  Service, 


Treasury 

Acnosc  Correction  to  final  regulation*. 

•UMMAirr  Thi*  document  contain*  a 
correction  to  Treasury  Decision  821:*. 
which  was  published  in  the  Fadaral 
Ra«iatar  for  Monday.  Auguat  8.  1988  [53 
V9.  2aft58)   The  final  regulation*  relate  to 
certain  cash  or  deferred  arrangement* 
under  employee  plana 

poe  wvimmm  eiFOWATiow  costtact: 

William  D  (;ibb*.  (2021  377-9372  (not  a 
toll  free  number) 


Background 

The  final  regulation*  that  are  the 
subject  of  thi*  correction  provide  the 
public  with  guidance  needed  to  comply 
with  the  law  and  affect  aponaor*  of 
plan*  that  contain  ca*h  or  deferred 
arrangement*  and  employee*  who  are 
entitled  to  make  elections  under  these 
arrangements  They  reflect  change*  in 
the  applicable  tax  law*  made  by  the 
Revenue  Act  of  1978. 

Need  for  Correctioo 

As  published.  T  D.  8217  contains  a 
typographical  error  that,  if  not  corrected, 
might  cause  confusion  to  taxpayers  and 
practitioners, 

Correctioa  of  Publicatioa 

Accordingly,  the  publication  of  the 
final  regulation*  (T.D.  8217)  which  wa* 
the  *ub)ect  of  FR  Doc.  88-17720,  is 
corrected  as  follow*: 

1   On  page  29873.  column  1.  {  l,401(k)- 
l(h)(4)(u),  in  the  next  to  la*t  hne,  the 
language  "the  ADP  test  In  paragraph 
(b|(4)(i)  of  18  removed  and  the  language 
'the  ADP  test  in  paragraph  (b)(4)(ii)  of 
IS  added  in  its  place 
D«UO  Good*. 

Ch  r'  RiyulattonM  Unit.  Assistant  Chief 
C<'un§ei  lCorfX)ratfl 

[YV.  Doc  «MM»  Filed  3-14-88.  8  45  am) 
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PEI4SiON  BENEFIT  QUARANTY 
CORPOfUnOM 

»CFRP«i2610 

Payment  of  Premtume;  Interest  Rate* 

AOCMCY:  Pension  Benefit  Guaranty 

Corporation 

ACnosc  Interim  rule. 

BUMaiAfrr:  This  is  an  amendment  to  the 
Pen*ion  Benefit  Guaranty  Corporation  s 
interim  regulation  on  Payment  of 
Premiums,  which  was  published  on  June 
30,  1968  (53  FR  24906)  Appendix  B  to  the 
Interim  regulation  contains  a  table 
setting  forth  the  interest  rates  that  are 
required  by  statute  to  be  used  in  valuing 
a  plan's  vested  benefits  for  purposes  of 
determining  the  amount  of  the  premium 
due  to  the  PBGC.  This  amendment  adds 
to  that  table  the  interest  rate  applicable 
to  plan  years  beginning  in  March  1989. 

IFPICTTVI  DATl:  March  15,  1989 

Foe  nmrvwn  infosonation  cofrrAcr 
Harold  )  Ashner.  Senior  Coun*el.  Office 
of  the  General  Counael  (Code  22500). 
Pension  Benefit  Guaranty  Corporation. 
2020  K  Street.  NW.,  Wa*hington.  DC 
20006.  telephone  202-778-8823  (202-778- 


8859  for  TTY  and  TDD).  These  are  not 
toll-free  niunben. 

supn^MKNTAMV  tWTOWMATiOM:  Section 
9331  of  the  Omnibus  Budget 
Reconciliation  Act  of  1967,  Pub.  L  100- 
203,  amended  section  4006  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA")  to  establish  a 
two-part  premium  structure  for  single- 
employer  plans,  i.e.,  a  flat  rate  per 
capita  assessment  and  a  variable  rate 
assessment  based  on  a  plan's  unfunded 
vested  benefits,  effective  for  plan  years 
beginning  on  or  after  January  1, 1988. 
Under  amended  ERISA  section 
400e(a)(3)(E)(lii)(II),  the  interest  rate 
used  in  valuing  a  plan's  vested  benefits 
for  purposes  of  determining  the  amount 
of  the  plan's  unfunded  vested  benefits 
must  equal  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  month  in  which  the 
plan  year  begins. 

The  Pension  Benefit  Guaranty 
Corporation's  (the  "PBGCs")  interim 
regulation  on  Payment  of  Premiums  (53 
FR  24906  Quae  3a  1988))  implements 
these  new  premiimi  rules.  Under 
i  26l0,23(b)(l)  of  the  regulatioa  the 
interest  rate  for  valuing  vested  benefits 
is  determined  by  reference  to  the  annual 
yield  for  30-year  Treasury  constant 
maturities  as  reported  in  Fedeal  Reserve 
Statistical  Release  G.13  and  H.15.  The 
required  interest  rate  for  a  given 
"premium  payment  year"  (the  plan  year 
for  which  the  premium  is  being  paid)  is 
80%  of  this  rate  for  the  calendar  month 
preceding  the  calendar  month  in  which 
the  premium  payment  year  begins.  As  a 
convenience,  the  PBGC  established  an 
Appendix  B  to  the  interim  regulation 
containing  a  table  setting  forth  the 
required  interest  rates  for  premium 
payment  years  beginning  in  January 
1988  and  thereafter. 

The  PBGC  is  amending  Appendix  B  to 
add  the  required  interest  rate  for 
premium  payment  years  beginning  in 
March  1969.  Appendix  B  to  the  interim 
regulation  does  not  prescribe  the 
required  interest  rates  for  valuing  vested 
benefits.  These  rates  are  prescribed  by 
section  4006(a)(3)(E)(iii)(n)  of  ERISA 
and  i  2610.23(b)(1)  of  the  regulation.  The 
purpose  of  Appendix  B  is  merely  to 
collect  and  to  republish  these  rates  in  a 
convenient  place.  Thus,  the  interest 
rates  in  Appendix  B  are  informational 
only.  Accordingly,  the  PBGC  finds  that 
notice  of  and  public  comment  on  this 
amendment  would  be  unnecessary  and 
contrary  to  the  public  interest.  See  5 
use.  553(b).  For  these  same  reasons, 
the  PBGC  also  finds  that  good  cause 
exists  for  making  these  amendments 
effective  immediately.  See  5  U.S.C. 
553(d)(3). 


The  PBGC  has  determined  that  this 
amendment  is  not  a  "maior  rule"  within 
the  metuiing  of  Executive  Order  12291. 
because  it  will  not  have  an  annual  effect 
(Ml  the  economy  of  tlOO  million  or  more; 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geo^aphic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment  investment, 
innovation  or  the  abiUty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibihty 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

list  of  SubjecU  29  CFR  Part  2610 

Employee  Benefit  Plans,  Pension 
Insurance,  and  Pensions. 

In  consideration  of  the  foregoing. 
Appendix  B  to  Part  2610  of  Chapter 
XXVI  of  Tide  29,  Code  of  Federal 
Regulations,  is  hereby  amended  as 
follows: 

PAirr  2610— PAYMENT  OF  PREMUMS 

1.  The  authority  citation  for  Part  2610 
continues  to  read  as  follows: 

Authority:  29  OSC  1302(b){3).  1306, 1307, 
a*  amended  by  *ea  9331,  Pub.  L 100-203, 101 
Stat  1330. 

2.  Appendix  B  to  Part  2610  is  amended 
by  adding  to  the  table  of  interest  rates 
therein  a  new  entry  to  read  as  follows: 
The  explanatory  text  is  republished  for 
the  convenience  of  the  reader  and 
remains  unchanged. 

Appendix  B — Interest  Rates  for  Valuing 
Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a  plan's 
vested  benefit*  under  S  2810.23(b)  and  in 
calculating  a  plan'*  adjusted  vested  benefits 
under  {  2810.23(c)(1): 


For  prwniuw  paynent  yoys 


Raqured 
srtcwost  rale  ' 


March  1969 


7.21 


■  Tbe  rvquirad  imwwsl  rat*  iated  above  is  aqua) 
to  80%  ol  «w  annual  ywld  tor  30-y«ar  Treasury 
constant  matuntaa,  as  raponsd  w\  f^iaeni  Reserve 
Statistical  Retaase  G.13  and  H.15.  tor  ffie  caiendw 
monffi  preoedng  the  catarvlar  monifi  in  ivtiKti  the 
pranaum  paymeni  year  tiegns. 

Issued  in  Washington.  D.C.,  on  this  9th  day 
of  March  1989. 
Katlileeii  P.  Utgoff, 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

(FR  Doc.  89-5942  Filed  3-14-89;  8:45  am) 
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29  CFR  Part  2619 

Valuation  of  Plan  BenefHs  In  Single- 
Employer  Plans;  Amendment  Adopting 
Additional  PBGC  Rate* 

AOBICY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMAftv:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  penod 
beginning  April  1, 1989.  The  u.ie  of  these 
interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The 
Pension  Benefit  Guaranty  Corporation 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  April  1. 1989.  and  will  remain  in 
effect  until  the  PBGC  issues  new  interest 
rates  and  factors. 
EFFECnVE  DATE  April  1,  1989. 

FOIt  RMTHER  MRMMATION  CONTACT: 

John  Foster,  Attmney,  Office  of  the 
General  Counsel  Code  22500.  Pension 
Benefit  Guaranty  Corporatioa  2020  K 
Sti^et  NW.,  Washington.  DC  20006.  202- 
778-8824  (202-778-8859  for  TTY  and 
TDD  only).  These  are  not  toll-free 
numbers. 

SUPPIXMENTARY  INfORMATKMC  The 

Pension  Benefit  Guaranty  Corporation  s 
("PBGCs")  regulation  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  Part  2619)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  imder  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  ("ERISA").  The  recent 
amendments  to  Title  IV  made  by  the 
Pension  Protection  Act  ("PPA").  a  part 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1987,  increase  the  amount  of  plan 
benefits  for  which  an  employer  is 
responsible  upon  plan  termination 
These  new  termination  rules  appt>  to 
plan  terminations  with  respect  to  which 
the  60-day  advance  notice  to  affected 
parties  (the  notice  of  intent  to  terminate) 
is  issued  after  December  17. 1987  (For 
more  detail,  see  the  PBGC's  Notice  of 
Revised  Termination  Rules.  53  FR  1905 
(January  22, 1988).)  However,  the  PP.^ 
does  not  change  the  Title  IV  valuation 
rules. 

Under  amended  ERISA  section 
4041(c),  all  plans  wishing  to  terminate  m 
a  distress  termination  must  value 
guaranteed  benefits  and  "benefit 
liabilities",  i.e.,  all  benefits  provided 
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undnr  lh«  plan  at  of  thn  plnn 
temnnalion  (lain,  uung  thn  fi)nniil«i  »fi 
forth  in  Pun  2fll9  PUni  termmatinM  in  a 
•  landarti  torminalion  may   for  purfM)s»'^ 
of  tha  notice  given  to  the  tW^C  use 
thete  formulai  to  value  bentifit 
hahilitlea.  although  thii  i«  not  r^tjuired 
(Such  plant  may  value  b«nff^t  liabilitiet 
that  ar«  payable  at  annuitiea  on  the 
baiia  of  a  qualifying  bid  obtained  from 
an  insurer  ) 

Plant  that  terminate  on  ur  after 
January  1.  1980  (the  effective  date  of  the 
Single  Employer  Pention  Plan 
Amendmenft  Act  of  1906)  and  issued 
notlcM  of  intent  to  terminate  prior  to 
December  la.  19«7.  or  againtt  which  the 
PBGC  Inttituted  Involuntary  termination 
proceeillngt  before  that  date,  shall 
continue  to  be  responsible  for  benefit 
commitmentt  under  the  plan  and  to 
value  guaranteed  benefits  and/or 
benefit  commitments 

Appendix  B  In  Part  2019  sett  forth  the 
interest  rates  and  factor*  that  are  to  lx» 
used  in  the  formulas  contained  In  the 
regulation.  Becauae  these  rates  and 
factors  are  Intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets.  It  it  necessary  to  update  the 
rates  and  factor*  periodically 

The  rates  and  factors  currently  in  use 
have  been  in  effect  since  Nov  1.  198fl  (M 
Vn  40222  (Oct  14.  IStWl)   This 
amendment  adds  to  Appendix  B  a  nt^w 
set  of  interest  rates  and  factors  for 
valuing  benefits  in  plans  that  terminate 


on  or  after  April  1.  1989.  which  set 
reflects  an  increase  of  V«  percent  in  the 
immediate  interest  rate  to  8  percent. 

Onerally   the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factor*  will  remain  in  effect  until 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them.  Any 
change  In  the  rates  normally  will  be 
published  in  the  FadwaJ  Rafistor  by  the 
15th  of  the  month  preceding  the  effective 
date  of  the  new  rates  or  as  close  to  that 
date  at  circumstancet  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  Interest.  Thit  finding  It  based  on 
the  need  to  determine  and  isaue  new 
interetl  ratet  and  factors  promptly  to 
that  the  ratet  can  reflect,  at  accurately 
at  pottible,  current  market  conditions. 

Becaute  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  that  will  terminate  on 
or  after  Apnl  1.  1989,  and  because  no 
adjustment  by  ongoing  plant  It  required 
by  thit  amendment,  the  PBGC  finds  that 
good  cause  exlttt  for  making  the  ratet 
tct  forth  in  ihit  amendment  effective 
lett  than  30  dayt  after  publication 

The  PBGC  hat  determined  that  thit  is 
not  a  "maior  rule"  under  the  criteria  s«"l 
forth  in  Fjiecutive  Order  12291,  because 
It  will  not  result  in  an  annual  effect  on 
the  economy  of  $1(X)  million  or  more,  a 
major  increase  in  costs  for  consumers  or 


Individual  industnes.  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 

List  of  SubjecU  In  29  CFR  Part  2819 

Fjnployee  benefit  plans.  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing.  Part 
2819  of  Chapter  XXVI.  Title  29.  Code  of 
Federal  Rejijulations,  it  hereby  amended 
as  follov\s: 

1.  Til.,  "luthonty  citation  for  Part  2819 
is  revibcd  lo  read  as  follows: 

Authority-.  28  U.S.C  13m(a),  1302(b)(3). 
1341.  1344,  13»i2.  at  amended  by  sees  9312- 
13,  Pub  L  inr>-aOJ,  101  Slat.  1330. 

2.  Rate  Set  76  of  Appendix  B  is  revised 
and  Rate  Set  77  of  Appendix  B  is  added 
to  read  as  follows.  The  Introductory  text 
IS  republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

ApfMndix  B — Intareal  Ratea  and 
QuantitiM  Ua«d  to  Value  Immediate  aod 
I)eferred  Amiuitiea 

In  the  table  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  "Gy"  for  deferred  annuities  and 
to  value  both  portiont  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities, 
ki.  kj,  ki,  ni.  and  n»  are  defined  in 
I  2819  45. 
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Rata  M) 


On  or 


F«  plana  mtti  »  <ttkM»on  (Uttrn 

iAar  And  boiofa 


Del*  I  ad  annu«M 


annuilv  ran 
Iparosnl) 


7« 
77 


Now   1    ^MS.. 


A(V   1    19M 


7  75 
SOO 


1  07OO 
1  07» 


1  0575 
1  0600 


1  0400 

1  0400 


lUthlMa  P  L  ItolT. 

ExatuCire  Dirtntor.  PvnMion  [U-nc'it  CiiamntY 

CU^rptimljt'n 

(m  [>ic   88-5043  KilwJ  \   14  *^  8  45  «m| 

rnxata  cooa  rraa-avii 


29  CFR  Pwl  267« 

V^iwtlon  of  Pten  Beneftts  and  Plan 
AsMts  Foiowing  Mm*  WtttKlrawat— 
lntar««t  Rat«« 

AflUtCV.  Pention  Benefit  Curtrtinty 

Corporation, 

ACTKMC  Final  rule. 


;  This  it  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation  t 
regulation  on  Valuation  of  Plan  B«'nefitt 


and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  Part  2876).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plant  under  sections 
4219(c)(ll(D)  and  4281(b)  of  the 
Fjnployee  Retirement  Income  Security 
Act  of  1974.  Section  2876.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing  This  amendment 
adds  to  the  table  the  nitn  scnes  for  the 
month  of  Apnl  1968. 


iFFicnvi  DATC  Apnl  1,  1989 
KM  FWrrHCII  mFOmtATIOM  COMTACn 
Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW.,  Washington  DC  20006:  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (Thpse  are  not  toll-free  numbers.) 

SU^VLCMOfTARY  MFOftMATION:  The 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 


conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  U.S.C.  533  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  aimual 
effect  on  the  economy  of  $100  million  or 


more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  complete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2876 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing.  Part 
2676  of  Subchapter  H  of  Chapter  XXVI 
of  Title  29.  Code  of  Federal  Regulations, 
is  amended  as  follows: 


PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  Part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3). 
1399(c)(1)(D),  and  1441(b)(1). 

2.  In  §  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

{2676.15    lnt««st 


(c)  Interest  rates. 


For  v^uatton  date* 

TTie  values  o(  ^  are— 

monvt— 

t. 

i, 

k 

u 

k 

1. 

).              i>             b 

i» 

h. 

hi 

tu 

i>. 

iu 

i. 

• 
April  1988. _ -_ 

.09675 

.095 

• 

.00 

.085 

• 

.06 

.07375 

•                                                            • 

.07375      .07375      .07375 

.07375 

• 
.0675 

.0675 

.0675 

• 
.0675 

0675 

06 

Issued  at  Washington.  DC  on  this  8th  day 
of  March  1988. 
KathlMO  P.  Utgoff. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
(FR  Doc  B&-5941  Filed  3-14-88;  8:45  am) 
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DEPARTMEffT  OF  THE  INTERIOR 

Offlc«  Of  Surfac*  Mining  R«ciamatton 
and  Enforcement 

30  CFR  Part  925 

Approval  of  Missouri's  AlMndoned 
Mins  Land  Radwnation  Plan 
Amondntsnt 

AOENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACnOM:  Final  rule^ 

summary:  OSMRE  is  announcing  the 
approval  of  a  proposed  amendment  to 
the  Missouri  Abandoned  Mine  Land 
Reclamatian  (AMLR)  Plan  (hereinafter 
referred  to  as  the  Missouri  plan)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  includes  a  complete 
revision  of  die  Missouri  Plan. 
Substantive  changes  were  proposed 
pertaining  to  the  agency  organizational 
structure,  the  procedtires  for  reclamation 
project  ranking  and  selection,  and  die 
AMLR  database.  Procedures  have  been 
added  pertaining  to  hens,  appraisals, 
and  ri^ts  of  entry  on  private  lands  and 
for  land  acqaisiboa  management  and 
disposal.  After  opportunity  for  public 
comment  and  review  of  the  amendment, 


the  Deputy  Director  has  determined  that 

the  Missouri  amendment  meets  the 

requirements  of  the  Surface  Mining 

Control  and  Reclamation  Act  and  the 

Secretary's  regulations  at  30  CFR  Part 

884. 

EFFECTIVE  DATE:  March  15. 1989. 

AOORCSSES:  Copies  of  the  full  text  of  the 
amendment  are  available  for  review 
during  regular  biisine—  hours  at  the 
following  locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Kansas  City  Field 
Office,  1103  Grand  Avenue.  Room  502. 
Kansas  City.  Missouri  64106. 
Telephone;  (816)  374-6405. 
Missouri  Department  of  Natural 
Resources,  Land  Reclamation 
Program.  205  Jefferson  Street  P.O.  Box 
176.  Jefferson  City.  Missouri  65102, 
Telephone;  (314)  751-4041. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  J.  Kovacic.  Director,  Kansas 
City  Field  Office,  (816)  374-6405. 
SUPPlfMENTARV  INFORMATION: 

I.  Background 

Title  IV  of  SMCRA,  Pub.  L  95-87,  30 
U.S.C.  1201  et  seq.,  establishes  an  AMLR 
program  for  the  purposes  of  reclaiming 
and  restoring  lands  and  water  resources 
adversely  affected  by  past  mining.  This 
program  is  fmided  by  a  reclamation  fee 
imposed  upon  the  production  of  coal. 
Lands  and  waters  eligible  for 
reclamation  are  those  that  were  mined 
or  affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977.  and  for  which 
there  is  no  continuing  reclamation 
responsibility  under  State/Tribe  or 
Federal  law.  Tide  IV  of  SMCRA 


esta Wishes  the  conditions  under  which 
States/Tribes  may  obtain  primary 
authority  to  implement  this  reclamation 
program. 

The  Secretary  of  the  Intenor  approved 
the  Missouri  AMLR  program  on  January- 
29, 1982.  Information  pertinent  to  the 
general  background  revisions,  and 
amendments  to  the  initial  program 
submission,  as  well  as  the  Secretary's 
findings  and  the  disposition  of 
comments  can  be  found  in  the  January 
29, 1982,  Federal  Register  (47  FR  4253- 
4254]. 

Informabon  concerning  the  previously 
approved  plan  and  the  proposed 
amendments  may  be  obtained  from  the 
agency  offices  listed  under 
"ADDRESSES." 

The  Secretary  has  adopted  regulations 
that  specify  the  content  requirements  of 
a  State  reclamation  plan  and  the  cntena 
for  plan  approval  (30  CFR  Part  884]  The 
regulations  provide  that  a  State  may 
submit  to  the  OSMRE  proposed 
amendments  or  revisions  to  the 
approved  reclamation  plan.  If  the 
amendments  or  revisions  change  the 
scope  or  major  pohcies  followed  by  the 
State  in  the  conduct  of  its  reclamation 
program,  the  Deputy  Director  must 
follow  the  procedures  set  out  in  30  CFR 
884.14  in  approving  or  disapproving  an 
amendment  or  revision. 

n.  Discussion  of  Proposed  Amendment 

By  letter  dated  August  22. 1988. 
Missouri  submitted  a  reclamation  plan 
amendm«it  to  OSMRE  (Administrative 
Record  ^4o.  AML-MO  59).  The  proposed 
amendment  ccmsists  of  ■  complete 
revision  to  the  approved  Missouri  Plan 
as  provided  for  by  30  CFR  884. 
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Spedflcaliy  the  followinx  areas  of  the 
plrfn  are  being  revised 

1   Organization  (30  CFK  (MM  U(d|(l) 
and  (2)1  Missoun  is  proposing  to  update 
certain  portions  of  its  AMLR  plan  to 
reflect  changes  that  have  occurred  in  the 
State  agency  structure  The  State  has 
also  submitted  additional  matenal 
incorporating  into  the  plan  the  staffing 
policies  outlined  in  the  Slate  manu.il  uf 
personnel  procedures 

2.  Pnjiect  selection  (30  CKR 
»84  lJ(c)(2)l   Missouri  has  submitted 
revised  proiect  sconng  cntena  to  ensurv 
that  projects  involving  threats  to  the 
public  health  and  safety  are  addressed 
before  lower  pnority  problems.  Missoun 
IS  also  proposing  a  project  pnoritization 
methodology  based  upon  the  OSMRE 
"Abandoned  Mine  Land  Inventory 
Update  Manual,  August  1984  ' 

J  Reclamation  on  private  land  [M.) 
CFR  8**  13(c)(5)).  Missouri  has 
submitted  pn)cedures  to  clarify  10  CSR 
40-«  Oeo  regarding  liens  and  appruiials 
on  private  lands 

4  Rights  of  entry  (30  CFR  864  13(c)(B|| 
The  State  has  submitted  additional 
Material  concerning  non  concensual 
f-ntry  requirements  as  specified  in  30 
cm  877  13(t) 

5  Coordination  of  Reclamation 
Activities  (30  CVR  884  13(c|(31)  The 
Mate  has  proposed  amending  its 

(  ot)nlinatum  prtxieilures  to  eliminate  the 
i-ijuirement  fur  a  Stale  Reclamation 
C^onimiltee   Missoun  has  proposed 
procedures  for  coordinating  with  the 
agencies  represented  in  the  onginal 
State  Reclamation  Committee  and  with 
other  interested  agencies  on  an 
individual  basis,  in  the  deveUipmenl  of 
( (instruction  pn^iiects 

6-  Land  Acquisition.  Management  and 
Disposal  {M  cm  884  13((.)(41)   Missoun 
has  proposed  adding  a  procedure  to 
allow  for  acquisition  of  land  through 
sale  donation  or  condemnation  m 
accordance  with  the  provisions  outlined 
m  30  CKR  879,  10  CSR  4<V9  (HO  and  10 
CSR  40-4)  t)60 

7   Database  (30  CVYt.  884  1.1(0 
Missoun  IS  pniposing  to  amend  the 
database  pertaining  to  eligible  lands  and 
waters  mcor^xirating  approved  AML 
inventory  sites 

OSMRF,  announced  receipt  of  the 
proposed  amendment  in  the  October  J^ 
1988.  Federal  Register  (.S-l  VH  4  U.SiV 
4.14521.  and.  in  the  same  noln  e    ii[i»'[i»-ii 
the  public  comment  period  ami  pro\  !,!>•(! 
opportunity  for  a  public  heanng  on  it.s 
substantive  adequacy   No  public 
comaients  were  received  by  November 
28.  1^188.  the  clos»>  of  the  public  comment 
penod  Since  no  one  recjuested  an 
opportunity  to  testify  at  a  public 
heanng.  the  *i  heiiult-d  h.Mnn«  was 
cancflled 


Following  a  thorough  review  of  the 
Missoun  amendment.  OSMRE  notified 
the  State  on  December  19.  1968  of  the 
need  for  several  nonsubstantive 
editonal  changes  and  danfications.  On 
[anuary  13,  1989.  Missoun  submitted  the 
necessary  clanfications  and  editorial 
corrections.  The  Deputy  Director  has 
determined  that  these  corrections  are 
insignificant  in  nature  and  accordingly 
require  no  further  public  conoment. 

Under  SMCRA.  OSMRE  codifies  the 
approved  requirements  of  individual 
States  including  decisions  on  Slate 
reclamation  plans  and  amendments 
under  Parts  900  and  950  of  30  CFR 
Subchapter  T  Provisions  relating  to 
Missoun  are  found  in  30  CFR  Part  925 

III.  Deputy  Director's  Hiidings 

In  accordance  with  section  405  of 
SMCRA,  the  Deputy  Director  of  OSMRE 
finds  that  Missoun  has  submitted  an 
amendment  to  its  Abandoned  Mine 
L-and  Reclamation  Plan  and  has 
determined  pursuant  to  30  CFR  884.15. 
that; 

1  The  State  provided  adequate  notice 
and  opportunity  for  public  comment  in 
the  development  of  the  amendment  and 
that  the  record  does  not  reflect  major 
unresolved  controversies. 

2.  Views  of  other  Federal  agencies 
having  an  interest  m  the  plan  have  been 
solicited  and  considered. 

3  The  State  has  the  legal  authonty. 
policies  and  administrative  structure 
necessary  to  implement  the  amendment 

4  The  plan  amendment  meets  all 
requirements  of  the  OSMRF>.  AMLR 
program  provisions 

5  The  State  has  an  approved  Surface 
Mining  Reguiatorv  Program. 

6  The  proposed  amendment  is  in 
compliance  with  all  applicable  State  and 
Federal  laws  and  regulations. 

Under  SMCRA.  OSMRE  codifies  the 
approved  requirements  of  individual 
States/Tnbes.  including  decisions  on 
Statp/Tnbe  reclamation  plans  and 
amendments,  under  30  CFR  Parts  900  to 
950  Prtjvisions  relating  to  Missoun  are 
found  in  30  CFR  Pari  925.  Based  on  the 
findings  above,  the  Deputy  Director  is 
amending  M  CFR  925.20  to  codify  his 
approval  of  the  Missoun  amendment  of 
August  22,  1988. 

IV   Public  and  Agency  Commenls 

As  discussed  in  the  section  of  this 
ruiliie  entitled   'Discussion  of  Proposed 
.■\mendnient."  OSMRE  solicited  public 
(  omment  and  provided  opportunity  for  a 
public  heanng  on  the  proposed 
amendment   Since  no  one  requested  an 
opportunity  to  testify,  the  public  hearing 
scheduled  for  November  21,  1988.  was 
cam  elled.  No  comments  were  received 
from  the  public  dunng  the  comment 


period,  which  closed  on  November  28, 
1988. 

Pursuant  to  30  CFR  884.14(2). 
comments  were  also  solicited  from 
vanous  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Missoun 
plan.  A  summary  of  the  comments 
received  and  their  disposition  appears 
below. 

1.  The  U.S.  Fish  and  Wildlife  Service 
commented  that  restoration  of  wetlands 
should  be  included  as  one  of  the 
pnonties  of  the  Land  Reclamation 
Program,  and  questioned  Missouri's 
emphasis  on  restoration  of  agricultural 
productivity.  In  response,  the  Deputy 
Director  notes  that  the  pnonties 
outlined  in  the  Missouri  Plan  are 
identical  to  those  in  section  403  of  Pub. 
L  95-87  Revision  of  these  priorities  is 
not  within  the  scope  of  this  amendment. 

2.  The  U.S.  Fish  and  Wildlife  Service 
commented  that  the  portion  of  the 
Missouri  Plan  enumerating  the  specific 
benefits  to  be  considered  when  selecting 
reclamation  projects  should  include 
preservation  and/or  restoration  of 
wetlands  and  floodplain  values.  The 
Deputy  Director  finds  that  this  portion  of 
the  Missoun  Plan  has  not  been  revised 
and  that  the  comment  is  outside  the 
scope  of  this  amendment. 

3.  The  U.S.  Fish  and  Wildlife  Service 
commented  that  wetlands  should  be 
included  in  Missoun's  project  selection 
cntena  The  Deputy  Director 
acknowledges  the  importance  of 
protecting  wetland  resources  and  notes 
that  individual  reclamation  projects  are 
reviewed  pnor  to  approval  to  ensure 
that  negative  impacts  to  wetlands  do  not 
occur 

However,  restoration  of  wetlands  is 
not  one  of  the  authorized  purposes  of 
the  A.MLR  Fund  and  is  therefore  not 
within  the  scope  of  this  amendment.  The 
Deputy  Director  notes  that  regular 
coordination  between  the  OSMRE,  the 
US  Fish  and  Wildlife  Service  and  the 
US  Army  Corps  of  Engineers  will 
continue,  m  order  to  ensure  the 
protection  of  wetland  resources. 

4  The  US  Fish  and  Wildlife  Service 
commented  that  the  Rare  and 
Endangered  Species  list  included  in  the 
Mi.s8oun  Plan  was  out  of  date  and 
supplied  a  revised  list  to  the  OSMRE. 
The  Deputy  Director  concurred  and 
required  the  State  to  replace  the 
outdated  list  with  the  current  one. 

5  The  U  S.  Fish  and  Wildlife  Service 
commented  that  the  maps  and  legends 
included  in  the  Missoun  Plan 
reproduced  poorly  and  were  hard  to 
read  The  Deputy  Director  notes  that  the 
maps  are  informational  only  and  do  not 
materially  affect  the  implementation  of 
Missoun  s  A.ML  Program.  Original 


copies  of  the  maps  are  available  from 
the  State  of  Missouri  and  from  original 
reference  documents. 

V.  Deputy  Director's  Dedsioa 

Based  upon  the  findings  enumerated 
above,  the  Deputy  Director  is  approving 
the  Missouri  amendment  A  copy  of  the 
approved  amendment  can  be  obtained 
by  contacting  the  offices  listed  under 


VL  Procedural  Matters 

1.  Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3507  et  seq. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  November  23, 1987.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3. 4, 
7.  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
disapproval  of  State /Tribe  AMLil 
reclamation  plans  and  amendments. 
Therefore,  this  action  is  exempt  from 
preparation  of  a  regulatory  impact 
analysis  and  regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  No  burden  will  be 
imposed  upon  entities  operating  in 
compliance  with  the  Act 

3.  National  Environmental  Policy  Act 

Approval  of  State/Tribe  AMLR  plans 
and  amendments  is  categorically 
excluded  from  compUance  with  the 
National  Environmental  PoUcy  Act  by 
the  Department  of  the  Interior's  Manual; 
516  DM  6,  App)endix  8.  paragraph 
8.48(30). 

Effective  Date 

The  final  rule  is  effective  upon  date  of 
publication.  Under  5  U.S.C  553(d),  a  rule 
may  not  be  made  effective  less  than  30 
days  after  publication,  unless,  among 
other  things,  good  cause  exists  and  is 
published  with  the  rule.  Good  cause 
exists  to  make  the  final  rule  effective 
upon  pubhcation  because: 

(1)  Missouri's  Department  of  Natural 
Resources  Land  Reclamation  Program  is 
fully  staffed  and  currently  administering 
the  abandoned  mine  land  reclamation 
program;  and 

(2)  OSMRE  wishes  to  expedite  the 
implementation  of  the  revised  AMLR 
plan  amendment 


List  of  SubjecU  io  30  CFR  Part  825 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 

mining. 

Accordingly.  30  CFR  Part  925  is  amended 
as  set  forth  herein. 

Date:  March  a  1989. 
Robert  H.  Gentile. 

Director,  Off  ice  of  Surf  ace  Mining 
Reclamation  and  Enforcement 

PART925-IIISSOURI 

1.  The  authority  dtation  for  Part  925  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  Section  925.20  is  revised  to  read  as 
follows: 

S92SJ0    Approval  of  ttw  Meeourl 
MMnaonea  aane  i>ana  riectamaiion  rian. 

The  Missouri  Abandoned  Mine  Land 
Reclamation  Plan  as  submitted  on 
September  11, 1981,  is  approved. 

3.  Section  925^  is  revised  to  read  as 
follows: 

S92&2S    Approval  of  AML  Plan 


(a)  The  Missouri  AMLR  plan 
amendment  submitted  to  OSMRE  on 
June  22, 1987,  is  approved  effective  ]une 
16,1988. 

(b)  The  amendment  to  the  plan 
submitted  on  August  22, 1988,  is 
approved  effective  March  15, 1989. 

Copies  of  the  approved  amendments 
are  available  at  the  following  locations: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Kansas  City  Field 
Office,  1103  Grand  Avenue,  Room  502 
Kansas  City,  Missouri  64106 
Missouri  Department  of  Natural 
Resources,  Land  Reclamation 
Program.  205  Jefferson  Street  P.O.  Box 
176,  Jefferson  City,  Missouri  6510Z 

[FR  Doc  89-5945  Filed  3-14-88;  a45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[0007-89-03] 

Tempoiary  DrawtKidge  Operation 
Regulations;  Atlantic  Intracoastai 
Waterway,  Florida 

AQENCY:  Coast  Guard,  DOT. 
action:  Temporary  rule. 

summary:  The  Coast  Guard  is 
temporarily  changing  the  regulations 
governing  the  PGA  and  Parker 
drawbridges  at  North  Palm  Beach, 


Florida,  by  extending  the  hours  of  the 
existing  regulations  to  provide  draw 
openings  on  15-minute  intervals 
throughout  each  weekday  between  the 
morning  and  evening  closed  periods. 
This  temporary  change  is  being  made  to 
evaluate  the  effect  on  peak  season 
vehicle  and  waterway  traffic  and  to 
evaluate  the  rule  as  a  permanent 
regulation. 

OATHS:  These  temporary  regulations 
become  effective  February  21, 1989  and 
terminate  on  April  21. 1989. 

ADDRESSES:  Comments  should  be 
mailed  to  Conmiander  (oan),  Seventh 
Coast  Guard  District  Brickell  Plaza 
Federal  Building,  909  SE  1st  Avenue, 
Miami,  Florida  33131-3050.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  'cr  inspection  and  copying  on 
the  4th  Floor,  of  the  Brickell  Plaza 
Federal  Building.  909  SE.  Ist  Avenue. 
Miami,  Florida.  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  also  may  be  hand-dehvered 
to  this  address. 

FOR  FURTHER  INFORiMTION  COMTACT: 

Mr.  Walt  Paskowsky  (305)  536-4103. 

SUPPLEMENTARY  information: 

Interested  persons  are  invited  to 
participate  in  the  proposed  permanent 
rulemaking  by  submitting  written  views, 
comments,  data,  or  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  the 
bridge,  and  give  reasons  for  concurrence 
with  or  any  recommended  change  m  the 
proposal.  Persons  desiring 
acknowledgement  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

Prompt  implementation  is  necessary 
to  synchronize  the  rules  with  peak 
seasonal  vehicle  traffic.  The 
Commander,  Seventh  Coast  Guard 
District  will  evaluate  all 
communications  received,  the  overall 
effect  of  this  temporary  regulation 
change,  and  determine  if  a  pennanenl 
regulation  change  is  necessary. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Walt  Paskowsky,  Bridge  Administration 
Specialist  project  officer,  and 
Lieutenant  Commander  ST.  Fuger.  ]t.. 
project  attorney. 

Discussion  of  Temporary  Regulations 

The  PGA  and  Parker  drawbridges 
presently  open  on  signal,  except  that, 
from  7  a.m.  to  9  a.m.  and  4  p.m.  to  7  p.m. 
Monday  through  Fnday.  the  PGA  opens 
on  the  quarter  and  three  quarter-hour 


1 


Fedorml  RosUtar  /  Vol.  S4.  No.  49  /  Wednesday.  March  15.  1969  /  Rule*  and  Regulation* 


Federal  Regbter  /  Vol.  54,  No.  49  /  Wednesday.  March  15.  1989  /  Rules  and  Regulations 


10667 


while  Parker  open«  on  the  hour  tnd  half 
hour  On  weekend!  and  federal  holidays 
both  bndgea  open  on  the  hour,  20 
minutea  af^er  tfie  hour,  and  40  minutes 
after  the  hour  between  8  a.m.  and  6  p  m. 

This  change  which  adds  15-mlnute 
si.heduled  openlngi  from  9  a.m.  to  4 
p  m  ,  Monday  through  Friday,  is 
intended  to  space  draw  openings  and 
virtually  eliminate  "back  to  back" 
iipenings  which  can  contribute 
significantly  to  vehicular  traffic  delays 
during  these  ptsriods. 

UsI  of  SuHflCta  tai  93  CFR  Put  117 

Bruig«8. 

Temporary  RagisJartona 

In  consideration  of  the  foregoing.  Part 
1 17  of  Title  S3.  Code  of  Federal 
Ht^gulations,  is  temporarily  amended  as 
fallows. 

PART  117-OWAWBniDQg 
OPCRATK)N  RC0ULATK)N8 

1  The  auLbonty  auoao  for  Part  tl7 
continuM  to  r«ad  m  foUows. 

Aulliority   ^^  V  S  C  *m.  48  CFU  1  «•;  S3 
cut  li»-llxi.i3l>'R'>7  43. 

2.  In  f  117.281.  paragraphs  (s)  and  (t) 
cre  suspended  and  new  paragraphs  (rr) 
Biid  (SHJ  are  added  tu  read  ••  {olk>wa  fur 
the  p«nud  February  21.  1980  through 

Aprd  21.  luaa 

1 1 7J9 1    AllanOo  liitiMmaatBl  Watarway, 
SL  Mary*  Rtvar  «o  Key  Laroo 


frrl  PTiA  Boulevard  bridge,  mile 
li!l2  6  The  draw  shall  open  on  signal 
except  that,  from  7  am  to  0  am.  and  4 
p  m  to  7  p  m..  Monday  through  Friday 
pxcrpt  federal  holidays,  the  draw  ne«jd 
rpen  only  on  the  quarter  and  three- 
quarter  hour  Frfim  9  am  to  4  p  m 
Monday  thnnigh  Friday,  except  federal 
h  jlidays,  the  draw  need  opon  only  on 
the  hour,  quarter  hour,  half  hour  and 
three  quarter  hour  On  Saturdays. 
S  indays,  and  federal  holidays  from  8 
8  m.  to  8  pm.  the  draw  ne««d  op*'n  only 
{,0  the  hour  20  minutes  after  the  hour, 
and  M)  minutes  after  the  hour 

(t)  Parker  bridge,  mile  101J.7.  The 
draw  shall  n[M'n  on  signal,  except  that, 
f   >ni  7  a  m  to  9  a  m  and  4  p  m  to  7  p  m  , 
Moniliiy  through  Fnday  except  federal 
h  iliilays,  the  draw  need  op<?n  only  on 
I'le  hour  and  half  hour  From  9am  to  4 
[  ■Ti  Monday  through  Friday,  except 
filler*]  hoiiddys.  the  draw  need  open 
cily  on  the  hour,  quarter  hour,  half  hoar 
and  three  quarter  hour  On  Saturdays, 
Sundays,  and  federal  holidays  from  8 
a  m   to  6  p  n\.  the  draw  need  open  only 
on  the  hour  20  minutes  after  the  hour, 
and  40  mmutes  after  the  hour. 


Dated  February  27  19B8 
KUrtIn  H-Dm^sB. 

Rear  Admiral.  U.S.  Coott  Guard  Commander. 
S^'venLh  Coast  Guard DtBlnct 
[PR  Doc  10-6665  Pliad  S'14-M:  8.46  am) 
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POSTAL  SERVICE 

W  CFR  Part  777 

intptotnentatton  of  tt>«  Uniform 
Ratocatton  Ao«  AiMndnwnle  o(  1M7 


AOCNCY:  Postal  Service 
ACnOM:  Final  rule. 


•UMMAKv:  This  Hnal  rule  amends  the 
Postal  Service  B  relocation  regulationa  to 
make  them  conalstnit  with  Tltla  IV  of 
Pub  L  100-17,  th«  Uniform  Relocation 
Act  AjBCDdmenta  of  1987,  and  to  tb« 
extent  faaaibie,  with  the  interpretatian 
of  the  1987  unflndmentj  by  the  Federal 
Highway  Adminiatratton  In  its  recently 
published  final  govemmentwide  rule. 
The  1967  amendments  made  moderate 
increases  in  benefit  leTels.  moet  of 
which  were  previously  put  into  effect  by 
the  Postal  Service  in  lanuarr  1988.  In 
addition,  the  amendinenta  changed  the 
Uniform  Relocation  Act  to  cover 
virtually  any  organization,  even  private 
persons,  if  they  displace  persona  or 
businesses  pureuant  to  a  Federal  or 
Federally-aeaiated  program  or  project. 
The  amendmenta  alao  provide  that  the 
computation  of  certain  relocation 
benefits  be  done  in  accordance  with  the 
rvgulaboos  of  the  Federal  Highway 
Admuuatratiaa.  which  la  the  lead 
agency,  rather  than  pumiant  to  a 
statutory  formula.  It  is  the  latter 
amendments  that  thia  final  rule  la 
primarily  implementing. 
imCTIVt  DATE  April  2.  1989. 
FOM  PVHrTHIB  MFOmAATKM  COtrTACTt 
Fred  Underwood.  (202)  268-3111. 
•upn.EMurrA«Y  mrowiOTiost  On 
December  17,  1987,  the  Postal  Service 
published  a  final  rule  implementing 
those  parts  of  the  Uniform  Relocation 
Act  Amendments  of  1987  (pnncipelly 
increases  in  beneTit  levels)  concerning 
which  the  statute  apparently  intended 
little  discretion  or  interpretation  would 
be  available  to  agencies  (52  VYI.  4802«)   It 
IS  the  discretionary  and  interpretive 
parts  of  the  statute  that  this  Lnal  rule  is 
implementing,  and  the  govemmentwide 
rale  of  the  Federal  Highway 
Administration  (PTfWA)  that  is  being 
generally  followed  We  are  also  making 
several  minor,  editorial  changes  in  our 
regiilationa 

After  notice  and  commejit  nilemaking. 
the  FHWA  s  final  rule  was  published  in 
the  Federal  Re^ster  on  Man.h  2,  1989 


and  became  effective  the  same  date  (54 
FR  8912),  That  document  contains  a 
comprehensive  explanation  of  the 
govenunentvride  rule,  its  regulatory 
background,  and  the  intention  of 
Congress  In  enacting  the  Uniform 
Relocation  Act  Amendmenta  of  1987. 

Although  exempt  by  38  U^.C  410(a) 
from  the  proviaioDs  of  the 
Administrative  Procedure  Act  regarding 
rulemaking,  5  U.S.C.  553,  the  Postal 
Service  ordinarily  seeks  pabHc  comment 
on  changes  to  its  regulations  perceived 
to  have  an  effect  on  the  public.  In  this 
case,  however,  the  PHWA  has  already 
received  and  considered  voluminous 
pubUc  ooomnent  on  the  subetance  of  the 
very  changes  we  are  adopting. 
Accordingly,  the  Postal  Service  finds  it 
unnecessary  to  seek  further  public 
comment.  In  addition,  the  Postal  Service 
ordinarily  delays  for  30  day*  the 
effective  date  of  its  final  regulations,  as 
alw  provided  by  the  Administrative 
Procedure  Act  6  U&C  &&3(d).  In  this 
case,  however,  we  find  that  the 
purposes  of  the  30  day  delayed  effective 
date  (notificatioa  of  potentijd  parties 
affected)  are  satisfied  by  the  pubhcaticn 
of  FKWA's  final  rule.  Moreover,  the 
Uoifonn  Rekocation  Act  Amendments  of 
1987  require  that  implementing 
regulations  under  it  bear  an  effective 
date  no  later  than  two  yeara  after 
enactment  which  is  April  2, 1989. 
Accordingly,  the  Postal  Service  finds 
good  cause,  cooaistent  with  the  action  of 
the  rest  of  the  Federal  government  to 
put  these  regulations  into  effect  within 
the  Apnl  2  deadline,  notwithstanding 
the  provisions  of  the  Administrative 
Procedure  Act. 

For  the  reasons  explained  above,  the 
Postal  Service  hereby  amends  39  CFR  as 
follows: 

List  of  Subjects  In  38  CFR  Part  777 

Real  property  acquisition.  Relocation 
assistance. 

PART  777— RELOCATION 
ASSISTANCE  AND  REAL  PROPERTY 
ACOUISmOM  POLICIES 

1.  The  authonty  citation  for  Part  777 
continues  to  read  as  follows: 

Audiority:  39  U.&C  401. 

5777.13    [Amen<todl 

2.  In  \  777. M,  paragraph  (a)  la  revised; 
paragraphs  (c)-{q)  are  redesignated  (d)- 
(r),  and  aew  paragraph  (c)  is  added  to 
read  as  follows: 

S777.13    DeAnNtona. 

(a)  The  .\ct.  The  I'niform  Relocation 
Assistance  and  Real  Property 


Acquisition  Policies  Act  of  1970  (Pub.  L 
91-646:  84  Stat  1894). 

(c)  Small  business.  A  business  having 
at  least  one  but  not  more  than  500 
employees  working  at  the  location  being 
acquired 

3.  In  I  777.13.  redesignated  paragraph 
(0(1)  introductory  text  is  amended  by 
removing  the  words  "paragraph  (e)(2)" 
and  adding,  in  their  place,  the  words 
"paragraph  (f)(2)";  redesignated 
paragraph  (f)(l)(ii)(B)  is  amended  by 
removing  the  words  "at  the  time  of  the 
postal  contract  to  acquire  such 
property"  and  adding,  In  their  place,  the 
words  "on  the  date  title  to  such  property 
transfers  to  the  Postal  Service"; 
redesignated  paragraph  (f)(l)(ii)(B)  is 
also  amended  by  removing  the  word 
"is"  and  adding,  in  its  place,  the  word 
"in";  redesignated  paragraph  (f)(2] 
introductory  text  is  amended  by 
removing  the  words  "paragraph 
(e)(1)"  and  adding,  in  their  place,  the 
words  "paragraph  (f)(1)";  redesignated 
paragraph  (f)(2)(iii)  is  amended  by 
removing  the  words  "paragraphs 
(e)(l)(ii)(B)  and  (e)(l)(iii)"  and  adding,  in 
their  place,  the  words  "paragraphs 
(f)(l)(ii)(B)  and  (f)(l)(iii)";  redesignated 
paragraph  (o)(3)  is  amended  by 
removing  the  words  "paragraph  (n)(l)  or 
(n)(2)"  and  adding,  in  their  place,  the 
words  "paragraph  (o)(l)  or  (o)(2)". 

4.  In  §  777.21  paragraph  (h)  is  added 
reading  as  follows: 

S  777.21    Qaneral  procedures. 
*        •        •        •        • 

(h)  Eviction  for  cause.  Any  person 
occupying  real  property  and  not  in 
unlawful  occupancy  on  the  date  of 
initiation  of  negotiations  is  presumed  to 
be  entitled  to  relocation  payments  and 
other  assistance  unless  the  Postal 
Service  determines  that 

(1)  The  person  received  an  eviction 
notice  prior  to  initiation  of  negotiations 
and  as  a  result  of  that  notice,  is  later 
evicted  or 

(2)  The  person  is  evicted  after 
initiation  of  negotiations  for  serious  or 
repeated  violation  of  material  terms  of 
the  lease  or  occupancy  agreement  and 

(3)  In  either  case  the  eviction  is  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  make  the  relocation 
payments  and  other  assistance 
available. 


§  777.23    (Amandadl 

5.  In  S  777.23,  paragraph  (e)(3)  is 
redesignated  (e)(4);  paragraph  (I)  is 
redesignated  (m):  paragraphs  (c).  (d)(6). 
(e)(1),  (e)(2),  and  redesignated 
paragraphs  (m)(l).  and  (m)(3)(i)  are 
revised  redesignated  paragraph 


(m)(3)(ix)  is  deleted;  redesignated 
paragraph  (m)(3)(x)  is  redesignated 
(m)(3)(ix);  and  new  paragraphs  (e)(3), 
(e)(5).  and  (1)  are  added  to  read  as 
follows: 

(777.23    Moving  expenaM. 

(c)  Fixed  payment  for  moving 
expenses,  residential  moves.  Any 
person  displaced  from  a  dewUing  or  a 
seasonal  residence  is  entitled  to  receive 
an  expense  and  dislocation  allowance 
as  an  alternative  to  a  payment  for  actual 
moving  and  related  expenses.  This 
allowance  shall  be  determined 
according  to  the  appUcable  schedule 
approved  by  the  Federal  Highway 
Administration.  This  includes  a 
provision  that  the  expense  and 
dislocation  allowance  to  a  person  with 
minimal  personal  possessions  who  is  in 
occupancy  of  a  dormitory  style  room 
shared  by  two  or  more  other  unrelated 
persons  or  a  person  whose  residential 
move  is  performed  by  an  agency  at  no 
cost  to  the  p>er8on  shall  be  limited  to  $50. 

(d)  *  •  * 

(6)  Relettering  signs  and  replacing 
stationary  on  hand  at  the  time  of 
displacement  that  are  made  obsolete  as 
a  result  of  the  move. 
•        *        •        *        * 

(e)  •  •  • 

(1)  The  business  owns  or  rents 
personal  property  which  must  be  moved 
in  connection  with  such  displacement 
and  for  which  an  expense  would  be 
incurred  in  such  move;  and  the  business 
vacates  or  relocates  from  its 
displacement  site;  and 

(2)  The  business  cannot  be  relocated 
without  a  substantial  loss  of  its  existing 
patronage  (cUentele  or  net  earnings).  A 
business  is  assumed  to  meet  this  test 
unless  the  Postal  Service  determines 
that  it  mil  not  suffer  a  substfintial  loss 
of  its  existing  patronage;  and 

(3)  The  business  is  not  part  of  a 
commercial  enterprise  having  more  than 
three  other  entities  which  are  not  being 
acquired  by  the  Postal  Service,  and 
which  are  under  the  same  ownership 
and  engaged  in  the  same  or  similar 
business  activities. 


(5)  The  business  is  not  operated  at  a 
displacement  dwelling  solely  for  the 
purpose  of  renting  such  dwelling  to 
others. 


(1)  Payment  for  actual  reasonable 
reestablishment  expenses, 
nonresidential  moves.  In  addition  to  the 
payments  available  as  allowable 
expenses  for  nonresidential  moves,  a 
small  business,  farm  or  non-profit 
organization  may  be  eligible  to  receive  a 


payment  not  to  exceed  $10,000  for 
expenses  actually  incurred  in  relocating 
and  reestablishing  such  small  business. 
farm  or  non-profit  organization  at  a 
replacement  site. 

(1)  Allowable  expenses. 
Reestablishment  expenses  must  be 
reasonable  and  necessary,  as 
determined  by  the  Postal  Service.  They 
may  include  the  following: 

(i)  Repairs  or  improvements  to  the 
replacement  real  property  as  required 
by  federal,  state,  local  law,  code  or 
ordinance. 

(ii)  Modifications  to  the  replacement 
property  to  accommodate  the  busmess 
operation  or  make  replacement 
structures  suitable  for  occupancy. 

(iii)  Construction  and  installation 
costs  not  to  exceed  $1,500  for  exterior 
signing  to  advertise  the  busmess. 

(iv)  Installation  of  security  or  fire 
protection  devices. 

(v)  Provision  of  utilities  from  nght-of- 
way  to  improvements  on  the 
replacement  site. 

(vi)  Redecoration  or  replacement  of 
soiled  or  worn  surfaces  at  the 
replacement  site,  such  as  paint 
panelling  or  carpeting. 

(vii)  Licenses,  fees  and  permits  when 
not  paid  as  part  of  the  moving  expenses. 

(viii)  Feasibility  surveys,  soil  testing 
and  marketing  studies. 

(ix)  Advertisement  of  replacement 
location,  not  to  exceed  $1,500 

(x)  Professional  services  in  connection 
with  the  purchase  or  lease  of  a 
replacement  site. 

(xi)  Increased  costs  of  operation 
during  the  first  two  years  at  the 
replacement  site,  not  to  exceed  $5,000. 
for  such  items  as  lease  or  rental  charges, 
personal  or  real  property  taxes, 
insurance  premiums,  utility  charges 
including  impact  fees  or  one  time 
assessments  for  anticipated  heavy 
utility  usage. 

(xii)  Other  items  that  the  Postal 
Service  considers  essentia!  to  the 
reestablishment  of  the  business. 

(2)  Non-allowable  expenses. 
Following  is  a  non-exclusive  listing  of 
restablishment  expenditures  not 
considered  to  be  reasonable,  necessary 
or  otherwise  allowable. 

(i)  Purchase  of  capital  assets  such  as 
office  furniture,  filing  cabinets, 
machinery,  or  trade  fixtures. 

(ii)  Purchase  of  manufactunng 
materials,  production  supplies,  product 
inventory,  or  other  items  used  in  the 
normal  course  of  the  business  operation, 
(iii)  Interior  or  exterior  refurbishment 
at  the  replacement  site  which  are  fo.- 
cosmetic  purposes  only. 
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(iv)  lntBr««t  0*1  money  borrowed  to 
make  th«  nM>ve  or  purdui»«  the 
r^pliic«ment  property 

(v)  Payment  to  •  pari  tim«  buaincM  m 
Ihfl  home  which  di^ei  not  ctmtnhute 
matenally  to  the  household  Incoma. 

(vi)  l*Bympnt  to  a  p«r»on  who««  tole 
businea*  at  a  replacement  dwelling  la 
the  rental  of  iuch  dwelling  to  others 

(ml •    •    • 

(1 )  S«/f  mormg   If  the  di»plar»d  person 
el»»<  ta  to  take  full  rttapooaibility  for  all  or 
a  part  irf  the  more,  the  Ptjatal  Service 
may  «pprt)ve  a  payment  for  the  pnrmm't 
moving  expetxaei  in  an  amount  not  to 
fxieed  the  loweat  of  thr««  bida 
ac  lep'rthlf  to  the  Poatal  Senrloe  B»da 
may  be  obtained  by  either  the  diapUoed 
perniir.  or  the  Poetal  Ser-.ije. 


Ml 

(i)  the  roit  of  moving  any  •tructur*'  or 
I  thfr  rt'rtl  profM-rty  improvement 


;  7T7J4     |Ain«od»d] 

ti  In  I  777  25,  p<ir«gr«ph  ())  1j 
u mended  by  removing  "S4.000"  and 
H  iding.  in  ila  pimvM.  -%6J^>0".  and  by 
r-muving  flS.WX)"  and  adding,  in  tta 
[•Idce,  -tZiSOO". 

imjn   (AjMCKtod] 

7   In  I  7^  2A.  paragrepii  (nj  la 
Hnieniied  by  r«moving  the  word 
regional "  and  a(.iding.  Ui  it>  pUce.  the 
word*  "Service  Center" 
F'rvd  EgfWatoo. 

i  '.' w  ;;«;',  '.n 

\m  lUx    tW-MOe  Kllad  >  I «-«)'.  «:4S  am] 
■nijMS  oooa  rTi»-t»-a 


ENVIROMMCNTAL  PROTECTION 
AGENCY 

43CFH  Part  372 

I  Of»TS-400«aT;  FIIL-aa»7-4 1 

Cydo^axana;  Toslc  Cbamlcai  Ralaaaa 
RaporHno;  Co«nmunNy  Rlgtt«-to-Kiww 

AOaMCY:  fjivironmental  Protection 

Agency  (FJPA) 

ACnOM:  Denial  of  petition 

■U«HNA«y:  FTA  la  «l«nyuig  a  petitioa  to 

dr-lmt  cyclohexane  from  t>M  Uat  of  toxic 
chenuc«la  under  aecUoa  313  ol  Title  111 
of  the  Sup«rfund  Ainendtaanta  and 
Reauthortzation  Act  of  li86  (SARA) 
T'he  denial  la  baaed  on  FTA  •  conduaion 
that  cyclohexane  la  a  high  volume 
volatile  organu:  compound  that 
contnbutct  to  the  formation  of 


tropoaphenc  oiocie  and  other  haxardoua 
air  poUuUnta  such  at  farmaldahyde.  By 
contributing  to  ozone  poilution. 
cyclohexane  meet*  the  cnteria  of 
iftction  313(d)(2)  for  both  acute  and 
chronic  health  eflecta,  aa  well  ea  for 
ecotoKicity  effects. 
FO«  PuvrrHm  wmommA-nom  conrncr. 
Rol>ert  laniel.  Petition  Coordinator, 

Fjn«rg«H:y  Planning  and  Comrminity 

Right  to-Know  Information  Hotline. 

Knvtronmental  Protection  Ag«ncy. 

Mail  Stop  OS- 12a  401  M  Street  SW  . 

Washington.  DC  204ea  Toll  free  800- 

535-0-3)2 
In  Washington.  DC  and  Alaaka.  202- 

4:TJ-2448 


I.  Introduction 

,4  Statutory  Authonty 

The  reaponse  to  the  petition  is  laaued 
under  aection  313(d)  and  (el(l)  of  Tide 
III  of  SARA  (Pub  L  99-499).  Title  Ul  of 
S.ARA  IS  alK)  referred  to  as  the 
l-lmergency  Planning  and  Community 
Right  to  fcjiow  Act  of  1966. 

B  Background 

Section  31 J  of  SARA  Title  UJ  requlrea 
certain  facilities  manufactunng, 
processing,  and  using  toxic  chemical*  to 
report  annually  their  environmental 
releases  of  such  chemicals.  Section  313 
t'Stablishes  an  initial  list  of  toxic 
chemicals  that  1«  composed  of  more  than 
300  chemicals  and  chemical  categories. 
Any  person  may  petition  EPA  to  add 
chemicals  to  or  delete  chemicals  from 
the  list 

EPA  issued  a  slatemant  oi  petitKxi 
policy  and  guidance  in  the  Federal 
Reslstar  of  Kebruary  4.  1967  [hi  FR  34701. 
to  provide  guidance  regarding  the 
recoaunended  content  and  {ormat  for 
submitting  peblions.  EPA  must  respond 
to  petltione  within  180  days  either  by 
initiating  a  ruiemaking  or  by  issuing  an 
explanatiOQ  ol  wby  tha  petitMW  is 
denied. 

II.  Deeoriptfoo  of  Petitioa 

On  September  9.  198a,  EPA  received  a 

petition  from  the  Chemical 
Manufacturers  Assoaation  (CMA)  to 
delete  cyclohexane  frooi  the  saction  313 
list  of  toxjc  chemicais.  The  petition  was 
based  on  CMA  s  contention  that 
cyclohexane  is  not  toxic  and  does  not 
meet  the  section  313  cnteria  for  listing. 

III.  EPA's  Toxicity  Coooems  for 
Cyclohexane 

C'yclohexiLne  belongs  to  the  category 
of  chemicals  known  as  "voiatiie  organic 
( ompounds  '  (VOCs)  which  contribute 

iignificantly  to  air  pollution  problems.  In 


particular,  chemical  reactions  of 
cyclohexane  (and  other  VOCs)  in  the 
atmosphere  contribute  to  the  fonnatian 
of  ozone  and  other  air  poilutanU  such  as 
fonnaldehyde  which  have  *  direct  and 
unequivocal  negative  impact  on  human 
health  and  environmental  quality. 

Ozooe  is  a  severe  irritant  affecting  the 
mucus  membranes  of  the  noae  and 
throat,  and  impairs  the  normal 
functioning  of  the  lungs,  especially  in 
sensitive  individuals  such  ss  asthma  or 
allergy  suflerers.  Exposure  to  ozone  also 
leads  to  impaired  functioning  of  the 
immune  system  m  animal  tests. 
Available  data  surest  that  ozone 
exposure  may  also  lead  to  chronic 
health  effects,  indoding  morphologicaJ 
changes  to,  and  impaired  functioning  of. 
the  lungs. 

Ozone  also  has  a  severe  Impact  on 
plant  life;  agricultural  losses  alone  are 
estimated  at  $2  to  $3  bilhon  a  year  due 
to  ozone  damage. 

IV.  Exptaaatioa  of  Denial 

EPA  has  determined  that  cyclohexane 
IS  a  VOC  that  due  to  its  high  volume  of 
production  and  releases,  contributes 
significantly  enough  to  air  pollution 
concerns  to  warrant  its  continued  listing 
as  a  toxic  chemical  under  section  313. 

Cyclohexane  is  among  the  20  highest 
volume  VOCs  in  production  in  the  U.S., 
anniial  production  is  over  2  btlbon 
pounds.  Emissions  of  cyckihexane 
exceed  10  million  pounds  per  year. 
EPA's  concerns  center  around  the 
contribution  cyclohexane  emissions 
make  to  air  pollution  problems. 
Cyclohexane  emisBk>ns  cxintribute  to  the 
formation  of  tropoepheric  ozone,  one  of 
the  most  intractable  and  widespread  of 
the  nation's  environmental  problems. 
The  major  compo»»ent  of  smog,  ozone 
causes  serious  regpiretory  problems, 
and  has  been  implicated  in  widespread 
damage  to  crops  and  other  vegetation. 
Cyclohexane  emissions  also  contribute 
to  the  formation  of  formaldehyde  and 
other  hazardous  air  pollutants  which 
present  a  serious  health  threat 
Formaldehyde  is  a  probable  human 
carcinogen  and  is  hsted  as  a  toxic 
chemical  for  which  reporting  is  required 
under  section  JIS. 

Because  cyclohexane  is  a  high  volume 
chemical  with  substantial  emissions,  it 
makes  a  significant  contribution  to 
VOC-related  air  pollution  concerns. 
Hence,  continued  listing  under  section 
313  IS  justified.  It  is  not  EPA's  intention 
to  include  sU  VOC  chemicals  on  the 
section  313  list;  only  those  whose 
volume  of  use  or  emissions  is  large 
enough  to  raise  substantial  VOC 
concerns.  Most  high-volume  VOC 


chemicals  are  already  subject  to 
reporting  under  section  313. 

EIPA  has  carefully  considered  the 
rationale  for  listing  cyclohexane  under 
section  313.  EPA  considers  the 
contribution  made  by  the  atmospheric 
chemical  reactions  of  cyclohexane, 
which  result  in  the  formation  of  ozone 
and  other  hazaidous  air  pollutants,  to  be 
of  sufficient  human  health  and 
environmental  concern  as  to  justify 
continuing  to  Ust  it  as  a  "toxic"  chemical 
for  the  purposes  of  section  313  reporting. 
Specifically,  by  contributing  to  ozone 
pollution,  cyclohexane  meets  the  criteria 
of  section  313(d)(2)  for  both  acute  and 
chronic  health  ejects,  as  well  as  for 
ecotoxicity  effects. 


EPA  has  also  concluded  that  reporting 
releases  of  cyclohexane  under  section 
313  will  provide  useful  information  to 
the  public,  EPA  and  States  from  the 
point  of  view  of  both  ozone  and 
hazardous  air  pollutant  concerns. 
Specifically,  the  site-specific  type  of 
data  collected  under  section  313  will  be 
valuable  for  validating  and  improving 
current  data  on  VOC  emission  types, 
quantities,  and  sources  and  will  aid  in 
conducting  research,  and  in  designing 
regulations,  Adelines,  and  standards, 
in  the  manner  envisioned  in  section 
313(h). 

While  EPA  may  utilize  other  statutory 
mechanisms  to  obtain  emissions  data  on 
individual  toxic  chemicals,  VOCs  or 
otherwise,  section  313  reporting  is  an 


appropriate  mechainism  for  continuing  to 
collect  data  on  cyclohexane  as  a  means 
of  improving  the  current  understanding 
by  EPA  States,  and  the  general  public. 
of  the  quantities  of  emissions  of  these 
chemicals  from  manufactunng. 
processing,  and  user  sources 

List  of  Subjects  in  40  CFR  Parts  372 

Community  right-to-know, 
Environmental  protecbon.  Reporting  and 
recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  March  8.  1989 
Charles  L  EUdns. 

Acting  Assistant  Administrator.  Cy'ice  of 

Pesticides  and  Toxic  Substances 

(FR  Doc.  89-5914  Filed  3-14-89.  8.46  air., 
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Th«    ••ction   cX   th«   FEOCRAL    REGISTER 
contain*   notK—   to   VTm   puWic   c4   9>* 
propo««d   iMu«oc«   ci<   rul««   and 
r«gu4ation«    Th«   purpoM   o4   thM«   noocM 
»   to  gM«   int«r««t«d   p«r«on«   an 
opportunrty   to   par^opat*   n   th«   rul« 
maKmg   poor   to   th«   adoptxxi   o<   th«   final 
rvi<«« 

DCPARTMENT  OF  ENERGY 
Ofne«  of  me  SecretwY 
10  CFR  Pwt  600 

FInanciai  AMtetance  Ru(««;  Revleed 
PoNcy  on  OtHectlve  Merit  Review  of 
0«ecretk>nary  FInenclal  Aeeletance 
Appicetlone 

AOmCV:  Department  of  Energy. 
ACnOM:  Proposed  rule. 


•ummamy:  The  Department  of  Energy 
today  proposei  a  revision  of  Subparts  A 
and  B  of  the  Financial  Assistance  Rules, 
10  CFR  Part  800,  to  establish  standards 
for  program  offices  to  follow  in 
conducting  the  objective  merit  review  of 
discretionary  financial  assistance 
applications,  to  provide  authonty  for 
program  assistant  secretaries  to  issue 
general  solicitations  covering  broad 
areas  of  research  for  which  financial 
assistance  is  being  made  available,  and 
to  establish  a  requirement  whereby 
applicants  may  receive  an  evaluation  of 
their  submission.  In  addition,  this 
revision  will  give  recipients  of  financial 
assistance  research  awards  expanded 
authority  to  rebudget  among  categories 
and  authority  to  carry  over  funds  from 
one  funding  period  to  the  next,  to  incur 
preaward  costs,  and  to  extend  project 
periods  without  prior  approval  under 
certain  circumstances.  These  changes 
will  maintain  the  Federal  (tewardship 
over  the  funds  being  awarded  while 
simultaneously  allowing  research  to  be 
done  more  efficiently  and  productively. 

OATlS:  Written  comments  on  the 
proposed  rule  must  be  received  by  April 
14.  1989. 

Aoonass:  Comments  should  be 
addressed  to:  James  ].  Cavanagh. 
Director,  Business  and  Financial  Policy 
Division  (MA-422),  Procurement  and 
Assistance  Management,  U.S. 
Department  of  Fjiergy,  1000 
Independence  Avenue  SW  . 
Washington,  DC  20585. 


FOM  njMTHm  MPOMMATVOM  CONTACT: 

Fxiward  F  Sharp.  Business  and 

Financial  Policy  Division  (MA-422). 
US.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-8192. 

Chnstopher  Smith,  Office  of  the 
Assistant  Ceneral  Counsel  for 
Procurement  and  Finance  (GC-34), 
US.  Department  of  Energy. 
Washington,  DC  20585.  (202)  586-1526. 

tUrflUMMTAMY  IMPOMMATIOIC 

Tabto  of  CoatoaU 

I  Introduction 

II  Proposed  Chanxes  to  10  CFR  Pari  BOO 

III  Review  under  Executive  Oder  12291 

IV  Review  under  the  Regulatory  Flexibility 

Act 

V  Review  under  the  Paperwork  Reduction 

Act 

VI  Review  under  the  National  Environmental 

Policy  Act 

VII  Review  under  Executive  Order  12612 

VIII  Public  Comments 

I.  Introduction 

The  Department  of  Energy  (DOE)  is 
today  proposing  to  amend  its  Financial 
Assistance  Rules  to  establish  standards 
for  program  offices  in  setting  up 
procedures  for  the  objective  menl 
review  of  discretionary  financial 
assistance  applications  and  to  allow 
recipients  of  financial  assistance 
research  awards  expanded  authority 
without  obtaining  prior  approval  from 
the  Contracting  Officer  to  (1)  rebudget 
among  categones;  (2)  carry  over  funds 
from  one  funding  period  to  the  next;  (3) 
incur  limited  preaward  costs;  and  (4) 
extend  project  periods  without 
additional  funds. 

Also,  today's  proposed  rule 
establishes  an  outline  for  a  Department- 
wide  process  for  the  review  of 
applications  for  financial  assistance. 
Requests  for  financial  assistance  funds 
are  to  be  reviewed  and  evaluated  by  the 
DOE  based  on  scientific  merit  of  the 
project,  applicant's  qualifications, 
adequacy  of  applicant's  facilities  and 
resources,  project  appropriateness  to  the 
mission  of  the  DOE,  and  other 
appropriate  factors  established  and  set 
forth  by  the  cognizant  program  office. 
The  DOE  review  process  is  to  consist  of 
review  by  DOE  personnel  for  scientific 
and  technical  merit  and  program  policy 
matters  and  may  include  external 
review  by  Federal  (including  DOE)  and 
non-federal  personnel  either  as  part  of  a 
standing  committee,  ad  hoc  committee, 
or  field  reader  review  for  scientific  and 
technical  merit.  The  Federal/non-federal 


composition  of  the  review  groups  may 
vary,  as  long  as  objective  review 
standards  are  maintained. 

There  is  another  provision  of  this 
proposed  rule  which  will  allow  the 
issuance  of  general  solicitations  such 
that  applications  which  are  in  the 
subject  area  of  one  of  the  listed 
programs  may  be  treated  as  having  been 
in  response  to  the  general  solicitation. 

Finally,  a  provision  regarding 
evaluations  provides  that,  upon  request, 
the  applicant  will  receive  a  written 
summary  of  the  evaluation. 

The  DOE  has  concluded  that  the  other 
proposed  changes  regarding  prior 
approvals,  carryovers,  preaward  costs 
and  project  extensions  (which  are  the 
DOE'S  implementation  of 
recommendations  stemming  from  the 
Florida  Demonstration  Project)  will 
provide  additional  flexibility  to  financial 
assistance  recipients  and  reduce  the 
work  involved  in  managing  financial 
assistance  awards  without  adversely 
affecting  appropriate  Federal  oversight 
of  certain  awards. 

II.  Propoaed  Change*  to  10  CFR  Part  600 

Section  600.3  is  proposed  to  be 
amended  by  inserting  in  alphabetical 
order  definitions  for  "ad  hoc 
committee,"  "field  readers,"  "objective 
merit  review,"  "responsible  official," 
and  "standing  commitee,"  and  changing 
the  definition  of  "research." 

Section  600.9  is  proposed  to  be 
changed  by  revising  paragraph  {a)(l)  to 
provide  authority  for  program  assistant 
secretaries  to  issue  general  solicitations. 
Paragraph  (c)(10)  is  being  amended  to 
allow  program  offices  to  establish  due 
uates  or  periods  appropriate  for  the 
receipt  of  applications.  Multiple  receipt 
dates  throughout  the  year  may  be 
established  which  would  permit 
applications  to  be  "bunched"  and 
reviewed  in  comparison  to  each  other. 
Paragraph  (c)(12)(vi)  is  being  changed  to 
provide  that  solicitations  must  contain 
specific  requirements  for  non-statutory 
cost  sharing  when  cost  sharing  is  to  be 
considered  in  the  selection  process. 

Section  600.16  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
establish  the  responsibility  of  the 
program  office  for  setting  up  an 
objective  merit  review  system  and 
ensuring  its  satisfactory  functioning.  A 
new  paragraph  (b)  is  added  to  set  out 
basic  review  requirements,  including  the 
goal  to  normally  obtain  review  by  at 


least  three  individuals  who  have  no 
other  responaibilities  concerning  the 
financial  assistance  applications  being 
reviewed.  A  new  paragraph  (c)  has  been 
added  to  outline  requirements  for 
comparative  review.  A  new  paragraph 
(d)  has  been  added  to  describe  the  types 
of  review  processes  which  may  be  used, 
which  include  field  readers,  standing 
committees,  and  ad  hoc  committees.  A 
new  paragraph  (e)  has  been  added 
establishing  a  requirement  for  providing 
the  applicant  with  an  evaluation  of  his/ 
her  application.  A  new  paragraph  (f)  has 
been  added  to  address  situations  in 
which  the  reviewer  has  an  interest  in 
the  application  being  reviewed.  A  new 
paragraph  (g]  has  been  added  to 
establish  deviation  procedures  from  this 
part  of  the  rule.  Existing  paragraphs  (b) 
and  (c)  have  been  redesignated 
paragraphs  (h)  and  (i). 

Section  600.103  is  proposed  to  be 
amended  to  eliminate  all  Federal  prior 
approval  requirements  for  a  recipient  of 
financial  assistance  research  awards 
(including  those  in  OMB  Circulars  A-21 
and  A-llG)  except  for  change  in 
objective  or  scope,  temporary 
replacement  or  change  of  principal 
investigator,  change  of  key  personnel, 
and  change  of  the  institution  to  which 
the  award  is  made.  It  is  also  proposed  to 
be  amended  to  establish  the  authority  of 
these  recipients  to  incur  preaward  costs 
up  to  90  days  prior  to  a  new  renewal 
award.  The  section  alao  provides  that,  if 
a  recipient  takes  such  an  action,  the 
DOE  is  not  obligated  to  issue  an  award. 

Section  600.106  is  proposed  to  be 
amended  by  including  a  provision 
allowing  recipients  of  financial 
assistance  research  awards  to  extend 
the  fmal  year  of  a  project  period  without 
receiving  the  prior  approval  of  the  DOE. 
Recipients  must  take  this  prior  to  the 
originally  established  expiration  date 
and  notify  the  DOE  within  ten  days  of 
the  extension. 

Section  600,108  is  proposed  to  be 
amended  to  allow  recipients  of  financial 
assistance  research  awards  to  carry 
over  unexpended  funds  in  a 
continuation  award  without  the  prior 
approval  of  the  DOE. 

III.'Review  Under  Executive  Order  12291 

Today's  proposal  was  reviewed  under 
Executive  Order  12291  (February  17, 
1981).  The  DOE  has  concluded  that  the 
rule  is  ntjt  a  "major  rule"  because  its 
promulgation  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  iiulividual 
ind\i8tries,  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment. 


investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  markets,  in  accordance  with 
requirements  of  the  Executive  Order, 
this  rulemaking  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB). 

rv.  Review  Under  the  Regulatory 
Flexibility  Act 

These  proposed  regulations  were 
reviewed  under  the  Regulatory 
Flexibihty  Act  of  1980,  Pub.  L  96-354.  94 
Stat.  1164,  which  requires  preparation  of 
a  regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities;  i.e..  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions.  The 
DOE  has  concluded  that  the  proposed 
rule  would  only  affect  small  entities  as 
they  apply  for  and  receive  financial 
assistance  and  does  not  create 
additional  economic  impact  on  small 
entities.  The  DOE  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smaU  entities  and.  therefore, 
no  regulatory  flexibihty  analysis  has 
been  prepared. 

V.  Review  Under  iba  Paperwork 
Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are  imposed 
upon  the  public  by  this  proposed 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501.  et  seq.,  or  OMB's 
implementing  regulations  at  5  CFR  Part 
1320. 

VI.  Review  Under  the  National 
Environmental  Policy  Act 

The  DOE  has  concluded  that 
promulgation  of  these  wholly  procedural 
rules  clearly  would  not  represent  a 
major  Federal  action  having  significant 
impact  on  the  human  environment  under 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321,  et  seq. 
(1976)],  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500- 
1508).  and  the  DOE  guideUnes  (10  CFR 
Part  1021)  and,  therefore,  does  not 
require  an  environmental  impact 
statement  pursuant  to  NTPA. 

Vn.  Review  Under  Executive  Order 
12612 

Executive  Order  12812  requires  that 
regulations  or  rules  be  reviewed  for 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  among  various 


levels  of  governments.  If  there  are 
sufficient  substantial  direct  effects.  E.O 
12612  requires  preparation  of  a 
federalism  assessment  to  be  used  ui  all 
decisions  involved  in  promulgating  or 
implementing  a  regulation  or  rule. 

Today's  proposed  regulatory 
amendments,  when  finalized,  will  have 
a  direct  effect  of  State  recipients  of 
fmancial  assistance  who  receive 
research  awards.  The  number  of  awards 
effected  is  very  small,  however,  and 
thus  there  will  be  insufficient  direct 
effect  to  warrant  the  preparation  of  a 
federalism  assessment  by  DOE. 

VIII.  Public  ConunenU 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  changes  set 
forth  in  this  notice.  TTiree  copies  of 
written  comments  should  be  submitted 
to  the  address  indicated  in  the 
""AOORCSS"  section  of  this  notice.  All 
comments  received  will  be  available  for 
public  inspection  in  the  DOE  Reading 
Room,  Room  lE-190,  Forrestal  Building. 
1000  Independence  Avenue  SW., 
Washington,  DC  20585,  between  the 
hours  of  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  by  Apnl 
14, 1989.  will  be  fully  considered  pnor  to 
pubhcation  of  a  final  rule  resulting  from 
this  proposal.  Any  information  you 
consider  to  be  confidential  must  be  so 
identified  and  submitted  in  wntmg.  one 
copy  only.  The  DOE  reserves  the  ngtit  to 
determine  the  confidential  status  of  the 
information  and  to  treat  it  according  to 
our  determination. 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have 
substantial  impact  on  the  nation  s 
economy  or  a  large  number  of 
individuals  or  businesses.  Therefore, 
pursuant  to  Pub.  L  95-91.  the  EKDE 
Organization  Act.  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  the  Department  does  not  plan  to 
hold  a  pubhc  hearing  on  this  proposed 
rule. 

List  of  Subjects  in  10  CFR  Part  600 

Administrative  practice  and 
procedure.  Cooperative  agreements/ 
energy.  Copyrights,  Debarment  and 
suspension.  Educational  institutions. 
Energy,  Grants/energy,  Hospital  Indian 
tribal  governments,  individuals. 
Inventions  and  patents;  Nonprofit 
organizations.  Reporting  requirements. 
Small  businesses. 

In  consideration  of  the  foregoing,  the 
DOE  hereby  proposed  to  amend  Chapter 
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U  of  Title  10  of  the  Code  of  Federal 
Regulations  by  amending  Part  800  as  set 
fort  below 

Ufued  In  WaiKinglon.  DC  March  7.  1988 
B«t1oa  |.  Roth. 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  ManagewenL 

For  the  reasons  set  out  in  the 
preamble.  Part  600  of  Chapter  U.  Title  10 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows; 

PART  600-{  AMENDED] 

1  The  authority  citation  for  Pari  600 
continues  to  read  as  follows; 

Authority;  Sec  »44  snd  M«.  Pub.  L  95-81. 
<n  Stat,  see  (42  U.S.C  TZM  and  725e);  Pub.  L 
VT-2JM,  96  Stat.  10O3-10O5  (31  U  S.C.  8301- 
0306).  unleas  otherwise  noted. 

(600.3    (AiMndwll 

2.  Section  600.3  is  proposed  to  be 
amended  by  adding  new  definitions  for 
"Ad  hoc  conunittee,"  "Field  readers." 
and  "Objective  ment  review"  in 
alphabetical  order  and  by  revising  the 
definition  of  "Research"  as  follows: 

"Ad  hoc  committee"  means  a 
temporary  committee  established  to 
perform  a  single,  specific  short-term 
task,  after  which  the  committee 
disbands 

"Field  readers  '  means  persons  with 
expertise  to  evaluate  a  specific 
application  or  category  of  apphcations. 
Field  readers  may  act  as  independent 
individuals  or  as  members  of  a  group 
with  the  review  generally  being  done  by 
mail. 

"Objective  ment  review"  means  a 
thorough,  consistent  and  independent 
exdminalion  of  applications  based  on 
pre  established  cntena  by  persons 
knowledgeable  in  the  field  of  endeavor 
for  which  support  is  requested.  This  sort 
of  review  Is  conducted  to  provide  advice 
to  selecting  officials  based  on  an 
evaluation  of  Khf  «<ientinc  or  technical 
merit  The  reviewers  themselves  may  be 
engaged  in  comparable  efforts  in 
institutions  or  organizations  similar  to 
the  applicant  s  or  have  in  the  past  been 
directly  involved  m  such  activities 

"Responsible  official"  mean*  the 
Heads  of  Departmental  Elements/ 
Prugram  Assistant  S«'crefaries.  These 
individuals  are  responsible  for  the 
system  of  objective  ment  review  of 
financial  assistance  applications  funded 
by  their  program  or  department  element. 
The  functions  associated  with  the 
ohiective  ment  review  may  be 
ilelegated.  but  only  to  the  level  specified 
111  the  relevant  sections  of  this  part.  Thr 
responsible  official,  however,  remains 
ultimately  responsible  for  the  exetution 
of  these  func  tions 


"Standing  committee"  means  a  long- 
term  committee  established  to  review 
applications  and  may  be  used  when 
required  by  legislation  or  when 
significant  numbers  of  applications  on 
specified  topics  are  received 
periodically. 

"Research"  means  any  specific  or 
engineering  activity  which  (1) 
constitutes  a  systematic  intensive  study 
directed  specifically  toward  greater 
knowledge  or  understanding  of  the 
subject  studied  and  contributes  to  a 
continuing  flow  of  new  knowledge;  or 
(2)  is  directed  toward  applying  new 
knowledge  to  meet  a  reco^zed  need; 
and/or  (3)  apphes  such  knowledge 
toward  the  production  of  useful 
methods.  Including  design,  development 
and  improvement  of  prototypes  and  new 
processes  to  meet  established 
requirements. 


f60a»    (AmendMl] 

3.  Section  600.9  is  amended  by 
revising  paragraphs  (a)(1)  and  (c)(8), 
(10).  and  (12)(vi)  as  follows: 

(a)  General.  '  '  ' 

(1)  A  Program  Assistant  Secretary 
may  annually  issue  a  program  notice 
describing  research  areas  in  which 
financial  assistance  is  being  made 
available.  Such  notice  shall  also  state 
whether  the  research  areas  covered  by 
the  notice  are  to  be  added  to  those  listed 
in  a  previously  issued  program  rule.  If 
they  are  to  be  included,  then 
applications  received  as  a  result  of  the 
notice  may  be  treated  as  having  been  in 
response  to  that  previously  published 
program  rule.  If  they  are  not  to  be 
included,  then  applications  received  in 
response  to  the  notice  are  to  be  treated 
as  unsoliated  proposals.  Solicitations, 
eg,  PONS  and  PRDAS  (other  than  a 
program  rule  which  serves  to  solicit 
applications),  may  be  Issued  only  by  a 
DOE  Contracting  Officer 


(8)  The  names  of  the  responsible  DOE 
Contracting  Officer  (or,  for  program 
notices,  the  program  office  contact)  to 
contact  for  additional  information,  and. 
as  appropnate.  and  address  where 
application  forms  may  be  obtained; 
*         •         •         •         • 

(10)  Appropnate  penods  or  due  dates 
for  submission  of  applications  and  a 
statement  descnbing  the  consequences 
of  late  submission  If  programs  have 
established  a  senes  of  due  dates  to 
allow  for  the  companson  of  applications 
against  each  other,  these  dates  shall  be 
indicated  in  the  solicitat>nn; 


112)  •   • 


(vi)  Sources  of  financing  available  to 
the  project.  Any  expectation  concerning 
cost  sharing  shall  be  clearly  stated. 
While  cost  sharing  is  encouraged,  unless 
the  cost  sharing  expectation  is 
addressed  in  the  solicitation,  it  shall  not 
be  considered  in  the  evaluation  process 
and  shall  be  considered  only  at  the  time 
the  award  is  negotiated. 

8  600.16    [AmMMled] 

4.  Section  600.16  is  amended  by 
revising  paragraph  (a),  redesignating 
paragra];>hs  (b)  and  (c)  as  (h)  and  (i),  and 
by  adding  new  paragraphs  (b)  through 
(g)  as  follows: 

(a)  General.  (1)  Each  responsible 
official  must  establish  and  publish  in  the 
Federal  Register  the  details  of  the 
system  of  objective  merit  review  which 
covers  the  financial  assistance  program 
administered  by  each  cognizant  program 
office  within  his  or  her  jurisdiction 
within  120  days  of  the  issuance  of  this 
rule  for  existing  programs  and  prior  to 
the  review  of  applications  for  new 
programs.  More  than  one  program  may 
adopt  the  same  system.  If  a  program 
wants  to  review  an  application  or  group 
of  applications  using  the  criteria  and 
procedure  of  an  already  established 
review  system  other  than  its  own.  it  may 
do  so  by  following  the  deviation 
procedures  described  In  paragraph  (g)  of 
this  section.  DOE  employees  designated 
by  responsible  officials  by  carry  out  the 
review  process  shall  ensure  that  the 
evaluation  of  applications  is  conducted 
in  a  fair  and  objective  manner. 

(2)  Objective  merit  review  of  financial 
assistance  applications  is  intended  to  be 
advisory  and  is  not  intended  to  replace 
the  authority  of  the  program  official  with 
responsibility  for  deciding  whether  an 
award  will  be  made.  It  is  expected  that 
the  cognizant  project/program  officer 
(scientific  monitor)  who  normally  also 
reviews  the  proposal  for  technical/ 
scientific  merit,  will,  additionally, 
review  it  from  a  program  policy 
perspective.  Nevertheless,  the  ojbective 
merit  review  system  must  set  forth  the 
relationship  between  the  reviewing 
individuals,  or  the  review  committees  or 
groups,  and  the  official  who  has  the  final 
decision-making  authority.  In  defining 
this  relationship,  the  system  must  set 
out,  as  a  minimum,  the  decision-making 
and  documentation  processes  to  be 
followed  by  the  authorized  official 
responsible  for  selecting  when  and 
adverse  recommendation  has  been 
rt'ceived  through  the  objective  merit 
review  process. 

(3)(i)  This  section  applies  to  all  new 
and  renewal  applications  (except 
applications  for  conferences/symposia 
and  for  awards  which  come  under  the 


criteria  of  paragraph  (a)(3)(ii)  of  this 
section)  in  programs  which  make 
discretionary  financial  assistance 
awards  and  to  any  other  financial 
assistance  programs  In  which  objective 
merit  review  is  required  by  the 
authorizing  legislation. 

(ii)  For  projects  in  which  multiple 
renewals  are  probable,  an  objective 
merit  review  need  not  necessarily  be 
done  at  each  renewal  but  instead  at 
appropriate  points  in  the  overall  project 
period.  A  determination  that  a  project 
need  not  be  reviewed  at  each  renewal 
shall  be  made  in  writing  by  the  project 
officer  at  the  time  the  initial  award  is 
issued,  or  at  least  one  year  prior  to  the 
date  a  renewal  award  would  be  issued, 
and  concurred  in  by  an  official  at  least 
one  level  above  the  official  responsible 
for  selecting  the  application  for  award. 
The  determination  shall  also  indicate 
the  reports  required  under  the  award. 
The  criteria  on  which  the  determination 
that  a  project  need  not  be  reviewed  at 
each  renewal  is  based  shall  be  included 
in  the  system  of  objective  merit  review 
to  be  established  by  the  responsible 
official  in  accordance  with  paragraphs 
(a)(1)  and  (2)  of  this  section. 

(4)  Each  responsible  official  shall 
ensure  consistency  among  DOE  field 
offices  in  the  implementation  of  the 
review  systemts)  for  his/her  program 
area. 

(5)  Each  formal  review  system  must 
contain  the  elements  Usted  in 
paragraphs  (b)  through  (e)  of  this 
section. 

(b)  Basic  review  standards.  (1)  Each 
application  meeting  pohcy  and 
programmatic  considerations  shall 
generally  be  reviewed  by  at  least  three 
qualified  persons  in  addition  to  the 
official  responsible  for  selection. 

(2)  The  reviewers  of  any  particuJar 
appUcation  may  be  any  mixture  of 
federal  or  non-federal  experts,  including 
individuals  from  within  the  cognizant 
program  office,  except  as  indicated 
otherwise  below  (see  paragraphs  (b)(3), 
(5)  and  (d)(2)(ii)  of  this  section).  The 
DOE  shall  select  external  (non-DOE 
Federal  or  non-federal)  reviewers  on  the 
basis  of  their  professional  qualifications 
and  expertise  in  the  field  of  research. 

(3)  In  selecting  persons  in  accordance 
with  i  600.16(b)  (1)  and  (2)  to  review 
applications,  such  selection  of 
additional  reviewers  should  not  include, 
to  the  extent  possible,  anyone  who,  on 
behalf  of  the  Federal  Government 
performed  or  is  likely  to  perform  any  of 
the  following  duties  for  any  of  the 
applications: 

(i)  Providing  substantive  technical 
assistance  to  the  applicant; 


(ii)  Approving/disapproving  or  having 
any  decision-making  role  regarding  the 
apphcation; 

(iii)  Serving  as  the  project  officer  or 
otherwise  monitoring  or  evaluating  the 
recipient's  programmatic  performance; 

(iv)  Serving  as  the  Contracting  Officer 
(CO),  or  performing  business 
management  functions  for  the  project;  or 

(v)  Auditing  the  recipient  or  the 
project 

Anyone  who  has  line  authority  over  a 
person  who  is  ineligible  to  serve  as  a 
reviewer  because  of  the  above 
limitations  is  also  ineligible  to  serve  as  a 
reviewer, 

(4)  It  may  occasionally  be  necessary, 
after  the  fact  to  change  project  officer 
designation,  thereby  resulting  in  an 
individual  who  participated  in  the 
review  of  an  application  being 
appointed  as  the  project  officer.  This 
will  not  be  considered  a  violation  of  this 
policy  of  objective  merit  review 
provided  the  assignment  was  not 
expected  when  the  review  was 
conducted. 

(5)  Persons  outside  the  cognizant 
program  office  must  not  have  been 
employees  of  that  office,  including 
having  line  authority  over  that  office,  for 
one  year  prior  to  participation  as  a 
reviewer  in  the  objective  merit  review 
process  for  that  program, 

(c)  Comparativ.-:  review.  (1)  In  order  to 
enhance  the  validity  of  the  evaluation 
and  rating  process,  appUcations  can  be 
evaluated  in  comparison  to  each  other, 

(2)  If  a  program  area  has  established  a 
program  notice,  the  responsible  official 
may  implement  review  procedures 
which  will  result  in  applications  being 
evaluated  in  comparison  to  each  other. 
Applications  in  response  to  that  notice 
may  be  assigned  to  a  group  of  field 
readers,  to  a  standing  committee,  or  to 
an  ad  hoc  committee,  as  discussed 
below,  which  is  capable  of  reviewing 
them,  and  may  be  considered  along  with 
other  applications  which  were 
submitted  in  response  to  the  program 
notice  or  which  are  eligible  under  the 
most  nearly  applicable  program 
announcement.  For  solicitations,  review 
procedures  may  also  permit 
comparative  evaluation  with  field 
readers,  a  standing  committee,  or  an  ad 
hoc  committee  being  used  as 
appropriate, 

(d)  Types  of  review  groups — (1)  Field 
Readers,  (i)  Objective  merit  review  of 
applications  may  be  obtained  by  using 
field  readers  to  whom  appUcations  are 
sent  for  review  and  comment  Field 
readers  may  also  be  used  as  an  adjunct 
to  financial  assistance  apphcation 
review  committees  when,  for  example, 
the  type  of  expertise  needed  or  the 
volume  of  financial  assistance 


appUcations  to  be  reviewed  requires 
such  auxiliary  capacity. 

(u)  Safeguards  should  be  instituted  to 
ensure  that  field  readers  clearly 
understand  the  process,  their  role,  and 
the  criteria  upon  which  the  applications 
are  to  be  evaluated. 

(iii)  For  those  situations  in  which  a 
standing  committee  is  the  appropriate 
review  mechanism  (see  paragraph  (d)(2) 
of  this  section),  but  a  group  of  field 
readers  must  be  used  instead,  it  should 
function  as  nearly  like  a  committee  as 
possible;  e.g.,  readers  must  receive  all  of 
the  appUcations  to  be  reviewed  even 
though  they  are  in  geographically 
separate  locations  and  aU  field  readers 
should  be  instructed  to  follow  the 
procedures  estabUshed  for  evaluating 
the  appUcations. 

(2)  Standing  committees,  (i)  Standing 
committees  are  normally  appropriate 
when  required  by  legislation  or  when 
the  foUowing  conditions  prevail; 

(A)  A  sufficient  number  of 
applications  on  specific  topics  to  justify 
the  use  of  a  standing  committee(8)  is 
received  by  the  program  on  a  regular 
basis  in  accordance  with  a 
predetermined  review  schedule; 

CB)  There  are  a  sufficient  number  of 
persons  with  the  required  expertise  who 
are  v«Uing  and  able  to  [1]  accept 
appointments,  [2]  serve  over  reasonably 
protracted  periods  of  time,  and  (J) 
convene  at  regularly  scheduled  intervals 
or  at  the  caU  of  the  chairperson;  and 

(C)  The  legislative  authority  for  the 
particular  program(s)  involved  extends 
for  more  than  one  year. 

(ii)  Persons  outside  the  cognizant 
program  office  shaU  constitute  at  least 
half  the  reviewers  on  such  committees 
unless  a  deviation  from  this  requirement 
has  been  approved. 

(3)  Ad  hoc  committees,  (i)  Ad  hoc 
review  committees  may  not  exceed  one 
year  in  duration  and  are  appropriately 
used  when  use  of  a  standing  committee 
is  not  feasible  or  when  one  of  the 
foUowing  conditions  prevails: 

(A)  A  smaU  number  of  appUcations  is 
received  on  an  intermittent  basis; 

(B)  The  program  is  one  of  limited 
duration,  usually  less  than  one  year 

(C)  The  applications  to  be  reviewed 
have  been  solicited  to  meet  a  specific 
program  objective  and  cannot 
appropriately  be  reviewed  by  a  standing 
committee  because  of  subject  matter, 
time  constraints,  or  other  limitations; 

(D)  The  volume  of  applications 
received  necessitates  convening  an 
additional  committee(s)  of  available 
reviewers;  or 

(E)  It  is  determined  that  the 
appUcations  submitted  have  special 
review  requirements,  e.g..  construction 
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of  a  faciliry,  the  complexify  of  sub|ect 
matter  cuts  ai:n.)8»  the  areaj  of  expertise 
of  two  or  more  standing  committees,  or 
the  suhiecf  matter  is  of  a  special. 
nonrecurring  nature 

(It)  Ad  hoc  committees  may  not  be 
used  for  revu-wing  financial  assistance 
applications  for  any  program  for  which 
a  standing  committee  has  been 
eslabhshed  (except  for  paragraph 
(d)(3)(i)(D)  of  this  section)  mless  a 
deviation  is  approved 

(e)  Review  summary.  Upon  request, 
applicants  are  to  be  provided  with  a 
written  summary  of  the  evaluation  of 
their  application. 

(0  Reviewers  with  interest  in 
cipplication  being  reviewed  Reviewers 
must  comply  with  the  requlreraenlj  for 
the  avoidance  of  conflict  of  interest 
established  In  Section  800.1T  A 
committee  or  group  of  field  readers 
which  includes  as  ob)ecUve  ment 
reviewers  any  Individuals  who  cannot 
meet  these  requirements  with  regard  to 
a  particular  application  being  reviewed, 
eg  .  offiaals  mentioned  in  paragraphs 
(b)(3)  and  (5)  of  thu  section,  shall 
operate  as  follows: 

(1)  These  Individuals  or  officials  may 
not  review,  discuss,  and/or  make  a 
recommendation  on  an  applicatlorifs)  in 
which  they  have  a  conflict  of  interest. 

|2)  In  the  case  of  a  review  committee, 
the  committee  member  must  absent 
himself  or  herself  frt:)m  the  committee 
meetipg  during  the  review  and 
discussion  of  the  application(s)  in  which 
he/nhe  has  a  conflict  of  interest. 

(g)  Dfviatunia  |1)  In  any  instance  in 
which  a  proxrams  preesfabllshed 
review  system  is  nut  to  be  u.seil  to 
review  an  application,  group  of 
rtpplicatlons.  or  class  of  applications, 
written  prior  approval  for  utiliration  of  a 
different  procedure,  which  Itself  mu.sf.  to 
the  extent  possible,  conform  to  the 
provisions  of  this  sectu)n  pertaining  to 
objective  merit  review,  must  be 
obtiimed  fmm  the  responsible  official  or 
his  or  her  designee. 

(2)  If  the  deviation  sought  appiien  to  a 
class  of  applications  and  constitutes  a 
deviation  from  the  requirement.'j  of  this 
part,  approval  for  deviation  must  be 
obtained  in  ncconiance  with  S^Ttinn 
600  4   If  such  request  fur  deviation  is 
apprnv  ed.  all  details  of  the  review 

prx  eciiire  utilized  and  the  proceedings 
and  lieterrainathm  must  be  fully 
document  -li 
•  •  •  •  • 

5  Section  800..)!  ;*  amended  by 
revising  paragraph  (li)  to  ri-ad  as 
follows 

)»00.31     Funtlng- 


(d)  Extensions.  (1)  For  research 
awards,  recipients'  awards  may  extend 
the  expiration  dale  of  the  final  budfet 
period  of  the  project  (thereby  extending 
the  project  period)  if  additional  time 
beyoiul  the  established  expiration  date 
IS  needed  to  assure  adequate  completion 
of  the  on^^nal  scope  of  work  within  the 
funds  already  made  available.  A  single 
extension,  which  shall  not  exceed 
twelve  (12)  months,  may  be  made  for 
this  purpose,  and  mast  be  mode  pnor  to 
the  originally  estabhohed  expiration 
date.  The  recipient  must  notify  the 
cognizant  DOE  Contracting  Officer  in 
the  awarding  office  in  writing  within  tan 
(10)  days  of  the  extensioa 

(2)  For  any  type  of  financial 
assistance,  the  DOE  may  extend  any 
other  budget  penod  withiout  the  need 
for  competition  or  a  justification  of 
restricted  ehgibility  if: 

(i)  In  the  case  of  the  final  budget 
period  of  a  project  period  of  a  non- 
research  award,  the  additional  time 
necessary  is  18  months  or  less  in  total. 
or  for  all  other  budj?et  periods  of  both 
research  and  non-research  awards,  the 
additional  time  necessary  is  0  months  or 
less  in  total,  and 

(ii)  The  grantee  submits  a  written 
request  for  an  extension  before  the 
expiration  date  of  the  budget  period  in 
process  and  includes  a  |u»tiflcatioii  for 
the  extension  along  with  an  expenditure 
plan  fur  the  use  of  any  additional  funds 
requested.  An  expenditure  plan  need  not 
be  provided  when  no  additional  funds 
are  requested,  unless  the  grantee 
intends  to  rebudget  funds  in  such  s  way 
as  to  require  DOE  prior  approval  or 
unless  the  grantee  is  instructed 
otherwise  by  the  Contracting  Officer. 


{600.32    lAmendad) 

0  Serlion  BOO  32  Is  amended  by 
revising  paragraph  (c)(2).  removing 
paragraph  (d),  and  redesignating  end 
revising  paragraphs  (e)  and  (f)  as  (d)  and 
(e)  us  follows 

•         •         •         •         • 

1  c )  t  'nohli);ateJ  balances — (IJ  Other 
than  researth  grants.  *  '  ' 

(2)  Research  grants.  Any  unobligated 
b.ilanrp  nf  funds  which  remains  at  the 
end  of  any  funding  penod,  except  the 
final  funding  penod  of  the  project 
penod,  may  be  carried  over  to  the  next 
funding  period,  and  may  be  used  to 
(ief.'-ay  cnsts  of  the  period  into  which  it 
IS  carried  over  The  recipient,  in  the 
continuation  application,  shall  advise 
the  DOE  of  the  amount  of  funds  to  be 
carried  over,  the  reason  the  funds 
remain,  and  their  anticipated  use  in  the 
next  funding  penod.  Aftt-r  review  of  the 
information  in  the  cnntinuation 


application,  the  CXDE  may  adjust  tha 
amount  included  in  the  coatiouation 
award.  The  recipient  shall  not  be 
entitled  to  reimbursement  if  a 
continuation  award  is  not  made.  The 
recipient  shall  also' include  in  the 
Financial  Status  Report  the  amount  of 
the  unobligated  balance  as  of  the  end  of 
each  funding  period. 

(d)  Added  funding  not  required. 
Nothing  in  paragraph  (c)  of  this  section 
shall  in  any  way  require  the  DOE  to 
increase  the  total  amount  obligated  for 
the  project. 

(e)  Adjustments.  Whenever  DOE 
adjusts  the  amount  of  an  award  under 
this  subpart  it  shall  also  make  an 
appropriate  upward  or  downward 
ad)U8tnient  to  the  amount  of  required 
cost  sharing  in  order  that  the  adjusted 
award  maintain  any  required  percentage 
of  DOE  and  non  Federal  participation  in 
the  costs  of  the  project. 

•  •        •        •        • 

7.  Section  600.103  is  amended  by 
revising  paragraphs  (b)(6)  and  (g)  to 
read  as  follows: 

S  600.103    Coat  detarmkwflono. 

•  «  •  •  • 

[\>]  Coat  principles.  •  •  • 
(6)  Before  a  recipient  may  make 
changes  in  the  following  areas  on 
research  financial  assistance  awards, 
the  written  approval  of  the  cognizant 
Contracting  Officer  at  the  [X3E  is 
required;  (i)  Changes  in  objectives  or 
scope,  (ii)  temporary  replacement  or 
change  of  pnncipal  investigator  or 
change  of  key  personnel,  and  (in) 
change  of  the  insbtutxin  to  which  the 
award  is  to  be  made.  Ail  other  Federal 
pnor  approval  requirements,  including 
those  in  OMB  Circulars  A-21  and  A-110. 
are  waived  for  research  awards.  The 
recipient  may  maintain  such  internal 
prior  approval  systems  as  it  considers 
necessary. 

•  •         •         •         • 

(«)  Preaward  costs. — (1)  All  awards. 
Any  preaward  expenditures  are  made  at 
the  recipient's  nsk.  Approval  of 
preaward  costs  by  the  Contracting 
Officer  or  incurrence  by  the  recipient 
does  not  impose  any  obligation  on  DOE 
in  the  absence  of  appropriations,  if  an 
award  is  not  subsequently  made,  or  if  an 
award  is  made  for  a  lesser  amount  than 
the  recipient  expected. 

(2)  Research  awards  only,  (i)  For  new 
or  renewal  research  awards,  recipients 
may  incur  preaward  costs  up  to  ninety 
(90)  days  prior  to  the  effective  date  of 
the  award.  Preaward  costs  for  periods 
preceding  90  days  prior  to  the  effective 
date  of  the  award  are  allowable  only  if 
approved  in  writing,  prior  to  incurrence, 
by  a  DOE  Contracting  Officer. 


(ii)  For  continuation  awards  within  a 
multiple  year  project  prior  to  recipt  of 
continuation  funding,  preaward 
expenditures  by  recipients  are  not 
subject  to  the  limitation  or  approval 
requirements  of  paragraph  (g){2)(i)  of 
this  section. 

(iii)  Preaward  costs,  as  incurred  by 
the  recipient,  must  be  necessary  for  the 
effective  and  economical  conduct  of  the 
proejct  and  the  costs  must  be  otherwise 
in  accordance  with  these  rules  and  may 
not  include  those  specific  costs  for 
which  agency  prior  approval  is  required 
under  the  circulara.  In  any  instance  in 
which  the  circulars  permit  the  agency  to 
grant  prior  approval  to  the  recipient  it  is 
the  Department's  intention  to  do  so. 

(3)  Other  than  research  awards.  All 
other  financial  assistance  recipients 
may  incur  preaward  costs  only  if  the 
expenditure  is  approved  in  writing,  prior 
to  incurrence,  by  the  Contracting 
Officer.  In  the  case  of  governmental 
entities,  the  approval  must  additionally 
be  reflected  on  the  award  notice. 
(FR  Doc.  89-6014  FUed  3-14-89;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMyiSSION 

17  CFR  Part  240 

[RaL  Na  34-26609;  FUa  No.  S7-11-«9] 

Short  and  Hedged  Tendering  In 
Connection  With  Partial  Tender  Offers 

agency:  Securities  and  Exchange 

Commission. 

action:  Proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
for  comment  amendments  to  Rule  lOb-4 
under  the  Securities  Exchange  Act  of 
1934,  known  as  the  short  tendering  rule. 
If  adopted,  these  amendments  would 
redesignate  the  rule  as  Rule  14e-4  and 
would  clarify  its  provision.  The 
amendments  are  not  intended  to  effect 
any  substantive  change  in  the  operation 
of  the  current  rule.  In  addition,  the 
Commission  is  requesting  comment  on 
the  deregidation  of  hedged  tendering. 
date:  Comments  should  be  received  on 
or  before  May  15, 1989. 
ADDRESS:  Comments  shoud  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary.  Securities  and 
Exchange  Commission  450  Fifth  Street 
NW..  Mail  Stop  6-9,  Washington,  DC 
20549.  Comment  letter  should  refer  to 
File  No.  S7-11-89.  All  submissions  will 
be  available  for  public  inspection  at  the 
Commission's  Public  Reference  Section. 
450  5th  Street  NW..  Washington.  DC 
20549. 


FOR  FURTHER  INFORMATICit  CONTACT  M. 

Blair  Corkran  or  Jodie  J.  Kelley  at  (202) 
272-2848.  Office  of  Trading  Practices. 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Mail  Stop  5-1. 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission  is 
pubhshing  for  comment  amendments  to 
clarify  current  Rule  lOb-4  ("Rule")  ' 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act")  *  and  to 
redesignate  the  rule  as  Rule  14e-4.  The 
Commission  is  also  soHciting  comment 
on  the  possible  deregulation  of  hedged 
tendering.  The  Commission's  review  of 
the  Rule  is  prompted  by  the  decision  of 
the  Second  Circuit  in  Merrill  Lynch, 
Pierce,  Fenner  &  Smith,  Inc.  v.  Bobher.* 

Rule  lOb-4  was  adopted  by  the 
Commission  in  1968  *  for  the  purpose  of 
prohibiting  "short  tendering,"  i.e., 
tendering  more  shares  than  a  person 
owns  in  order  to  avoid  or  reduce  the  risk 
of  pro  rata  acceptance  in  tender  offers 
for  less  than  all  the  outstanding 
securities  of  a  class  or  series.  The  Rule 
was  amended  in  1984  *  to  prohibit  the 
practice  of  "hedged  tendering"  in 
connection  with  partial  offers,  i.e., 
tendering  and  then  selling  a  portion  of 
the  tendered  shares  in  the  market 

L  Introduction 

A.  Background 

In  making  a  tender  offer  for  securities 
of  a  subject  company,  the  bidder  can 
tender  for  all  the  outstanding  securities 
of  the  subject  company  or  for  a  lesser 
amount  When  a  tender  offer  is  made  for 
less  than  all  the  outstanding  equity 
securities  of  a  class  ("partial  offer")  and 
when  a  greater  number  of  securities  are 
tendered  than  is  sought  in  the  offer,  the 
tendered  securities  must  be  accepted  on 
a  pro  rata  basis  from  all  tendering 
securityholders.* 


'  17  CFR  240.10l)-4. 
•ISL'.S.C  TBaelseq. 

'  806  F.2d  930  (2d  Ctr.  1986)  (herein  cited  as 
Bobker). 

*  Securities  Exchange  Act  Release  No.  8321  (May 
2a  1966).  33  FR  6268  ("Release  34-6321"). 

'  Secunties  Exchange  Act  Release  No.  20799 
(March  29,  1984),  49  FR  13867, 13868  ("Release  34- 
20799"). 

•  Section  14(d)(6)  of  the  Exchange  Act  IS  U.S.C. 
78n(d|(6):  Rule  13»-4(f](3)  under  the  Exchange  Act 
17  CFR  240.13e-4(f)(3).  When  tendered  secunties  are 
accepted  on  a  pro  rata  basis,  the  offeror  accepts 
only  a  percentage  of  the  securities  tendered  by  each 
secuntyholder.  The  pettxntage  is  calculated  from  a 
fraction  whose  numerator  represents  the  total 
number  of  securities  accepted  and  whose 
denominator  represents  the  total  number  of 
securities  tendered. 


Partial  offers  involve  a  risk  to 
securityholders  of  the  subject  company 
that  not  all  of  the  securities  tendered 
will  be  accepted.  This  risk  is  referred  to 
as  "proration  risk."  Before  the  adoption 
of  Rule  lOb-4.  securityholders 
occasionally  tendered  more  securities 
than  they  owned  in  order  to  diminish 
proration  risk.  By  tendering  a  greater 
number  of  securities  than  they  owned, 
and  by  guaranteeing  their  tenders,'' 
market  professionals  were  able  to 
secure  acceptance  of  a 
disproportionately  larger  number  of  the 
securities  owned  and  tendered  by  them 
than  could  be  secured  by  other  persons 
who  tendered  only  securities  that  they 
owned.* 

The  Commission  adopted  Rule  lOb^ 
in  1968  for  the  specific  purpose  of 
prohibiting  short  tendering.*  The  rule 
currently  provides  that  it  is  a 
"manipulative  or  deceptive  device  or 
contrivance"  within  the  meaning  of 
section  10(b)  of  the  Exchange  Act  for 
any  person,  in  response  to  an  offer  or 
invitation  for  tenders  of  any  security,  to 
tender  securities  that  he  does  not 
own.'°  Ownership  is  defmed  in 
paragraph  (a)  of  the  Rule.  The  Rule 
applies  to  all  tender  offers,  whether 
made  by  a  third  party  or  by  the  issuer  of 
the  securities  sought." 


'  Broker Kiealers  are  able  to  tender  by  a  letter  of 
guarantee  thai  promises  the  required  shares  will  t>e 
delivered  to  the  bidder  m  accordance  with  the  terms 
of  the  offer 

•  See  Testimony  of  Chairman  Manuel  F  Cohen  in 
Heanngs  on  S.  510  Before  the  Subcomminee  on 
Secunties  of  the  Senate  Committee  on  Banking  and 
Currency  90th  Cong..  1st  Ses*  196-99  (1967), 

•  Release  34-8321 

'°  Short  and  hedged  tendering  may  involve  a 
"manipulative  or  deceptive  device  or  contnvance" 
since  securityholders  that  are  not  market 
professionals  generally  would  noi  be  aware  that 
their  proration  nsk  may  be  substantioil)  incrtdsed 
as  a  result  of  the  use  of  short  and  hedged  teno.  r.ng 
by  market  professionals  Rulf  10t>-4  i.!»o  furthers 
the  purpose  stated  in  the  preamble  of  the  Exchange 
Act  "to  prevent  inequitable  and  unfair  practices  on 
*  *  '  exchanges  and  markets  "  and  is  consistent 
with  some  of  the  goals  of  the  Willoms  Ad 
amendments  to  the  Exchange  Act  name'y  to 
"aBSur|e|  fair  and  equal  treatment  of  all  holders  of 
the  class  of  secunties  tiiat  it  the  subiect  of  a  tender 
offer,'  and  "to  eliminate  discriminatory  treatment 
among  serunty  holders  who  desire  to  tender  their 
shares."  See  Secunties  Act  Release  No  66S3  (July 
11. 1986).  51  FR  25873.  and  sources  cited  therein  See 
also  text  accompaning  notes  39  and  40  tafra. 
Moreover,  it  is  an  appropnate  exercise  of  the 
Commission  s  general  autho.nty  to  adopt  such  rules 
and  regulations  "as  may  be  necessary  or 
appropnate  to  implement  the  provisions  of  {the 
Exchange  Act)  "  Section  23(a)  of  the  Exchange  Act. 
15  U.S.C  78w(a] 

' '  Although  tender  offers  by  an  issuer  are  exempt 
from  the  provisions  of  section  14,dl  of  the  Exchange 
Act,  15  use  78n|d|  they  are  subjecl  to  the 
antifraud  provisions  of  section  14le)  of  the 
Exchange  Act  15  L'.SC  78n|e).  In  addition,  issuer 
tender  oilers  by  issutrs  with  a  class  of  equity 

Continued 
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Following  the  adoption  of  Rule  lOb-4. 
!t  became  apparent  that  requiring  a 
jharehoider  to  tender  from  s  long 
position  did  nut  prevent  market 
proftMsionalu  frum  tendering  shares  they 
ownt'd  and  then  selling  a  portion  of  their 
shares  before  the  proration  dt'adline  to  a 
purchaser  who  would  then  also  be  able 
to  tender  the  shares  Thu  practice. 
known  as  htniged  tendering,  permilted 
tendering  per*cjn8  who  hedged  their 
tenders  to  shift  proration  risk,  to  others 
who  did  not  hedge."  The  avoidance  uf 
pniration  risk  was  sunilar  to  that 
achieved  by  short  tendering  The 
Advisory  Committee  on  Tender  Offtrs 
recommended  that  the  Commissiou 
prohibit  hedged  tendering.'* 

In  IWM.  the  Commission  adopted 
amendments  to  Rule  l()b-«  that  were 
desiKned  to  frohibil  hedg«d  lendt-nng 
without  unduly  affecting  tendering 
practu  es  or  the  structure  of  the  trading 
markets  dunng  tender  offers. '  *  The 
amendments  retjuirwl  a  tendering 
person  to  h^ve  a  net  long  position  "  to 


Mcunly  mui^lonxl  purtunnt  tn  *•<  ti'ti  ;:   •(    he 
K!»ch«n<|«  Act.  IJ  r.Si:  ■Mfc^X)  cir  w«iuh  .»  r«)uinKi 
lo  ni»  p«Hodlc  p»porl»  punuaat  lo  S«  ttafi  IKdl  at 
lh«  K>cil«nf»  V-t  14  C  SI     Tkn.li.  or  whuJi  !»• 
clowd  omt  invMlmenl  citmpany  ragMWrwl  uixlat 
lh«  InvMtmont  (.-imp«nv  A.l  jf  ll>4«>.  IS  I'  Si:  «)•- 
1  el  •*;    •rti  iuli|*< '  I"  Kui«  \^»  4  iin<l«f  th« 
Em  h.nfi.  A<  I.  r  CKV  »40  1  V  4 

■■  Markr'  pnifntitonali  am  *h\r  lu  gnarantm 
lh»lr  '•m.l«r»  •ri.l  h«v<i  r««,l^   •m««*  fi)  Si>rT.i«<«lilp 
•  '(Kk    H>  itiiiri  ^iTiilnruiK   >r  MilUim  in  th«  mnk^\ 
attar  '•n.lrnit^.  '>m  prvfauiiinal  can  iigni/l' ant!y 
rmliMC    ta  priralion  1*^.  wtnU  incraaaina  iha 
pr<>r«i:'in  n«k  iJ  ail  iho««  <»h<i  gannul  kiorl  ot 
•ii||a||«  in  •  hflHli^ml  fffniliT    ^)««  «u««  1>»«  ahurt  or 
h»<lKr.l  l«iutoru>4  uuntmm*  lh«  r>umt>«t   )(  •h«r«» 
ihaf  cjui  ti«  laiuiarsd   A*  ttui  iiumbar  .>J  lan>lar»«l 
•ham  inrroaa^a.  Iha  pananiafl*  M  *Kar«a  ta^t^mtl 
from  nath  'aralanna  tharvhtikiar  tUcnuk—M   S»«  o  S 
Bupra 

"  A«  tlatinl  ^Tf  Iha  ( ..immiaaton  AJvianry 
(  ommiitaa   m  T&mimr  ll^rrt 

NiifwUhtlaruilna  lonlar'Uma  thai  th^r'  inii 
h«.ln»t]  lanJanng  inwrani  lo  i/i.  raaaa  'h«  •fTlciancy 
of  Iha  innrkiK  and  lo  p««lui  a  Iha  tpraa.1  baiwaan  tha 
tnarkol  prwa  *nA  lanilar  [itk*   lh«rat>v  tianatituig 
indivkjuala  <•)><>  H>li  tnlu  liM  markal  raltMf  than 
tan>Wr   tha  (  .Kninjllaa  atnumly  anilunaa 
.  ortiiasalltia  uf  Kula  lUtv  4  •  pruhilMtion  iW  •h<jr1 
■«t\>U>nn0i  aiKJ  ra«  ommaivla  tha'  i(»a  rul»  b* 
ilranih<n*a<l  to  pmhlh»l  mpm  ifV  ally  lw<»«»«l 
lamtarint   Ha<auaa  ihnn  and  h*<l||»Kl  trnidarmu 
npp«>nuni'i«a  arm  a»«il«tii»  •Imoat  •xrhialvaly  to 
marial  pnifi-aaiunala   iti«y  apjiwar  tn  pnvida  a 
•uhaianiial   Mfifair  advanlai|a  U)  marial 
prnfaaauioala   A*  a  raault    iha  CuauD^ltaa  Iiiuiul  thai 
(haaa  ia<Juu>4uaa  craaiad  luo  gia«>  a  nmk  al 
iintlarmininn  puMii   «  onfl'lam  a  in  Iha  .nlav^ly  ot  Um 
mariala   AJviaury  (.^launiltaa  on  TantlOT  liftar*. 
Rapon  <■<  HaiommMidanuaa  47  .«i  July  IMaJI 
("Attviaory  c  ^namlllaa  Rapon   |  (lootnotM  uaultad^- 
'•  Ralaaaa  M.  MTm 

••  A  parwin  •  nal  l<ini(  txiaiMnn  ta  ila'armiriad  hy 
.ifTaainna  aharaa  .iwnad  by  any  aharva  aolJ  abort 
^wva  liar.uaaion  al  notaa  Z4  and  Z5  infra 


the  extent  of  the  tender  not  only  at  the 
time  of  tendenng,  but  also  at  the  end  of 
the  proration  period.  Jn  1985,  the 
Commission  adopted  a  further 
amendment  to  Rale  lOb-4  to  prohibit 
hedged  tendering  by  use  of  call  options. 
That  amendment  requirrd  that  a 
tendt;nng  person  s  net  long  position  be 
reduced  by  the  numtjer  of  share* 
underlying  any  in-the-money  call 
options  that  the  tendenng  person  had 
written." 

B  The  Bobkpr  Decision 

luck  Bobker.  •  customer  of  Merrill 
Lynch.  Pierce.  Fenner  8i  Smith  Inc. 
(   Memll  LymJi  ').  owned  and  tendered 
4.0<W  shares  of  Phillips  Petroleum 
Company  ("PhiUipa  )  common  stock  in 
responae  to  a  tender  offer  by  PhiUips  for 
approximately  50  percent  of  its 
outstanding  common  stock.  Before  the 
proration  date  of  the  Phillips  offer. 
[Jobker  sold  2.CX3n  shares  of  Phillips 
common  stock  short,  making 
arrangements  through  Merrill  Lynch  to 
borrow  the  necessary  share*.  Shortly 
thereafter,  Merrill  Lynch  s  compliance 
department  cancelled  the  short  sale, 
apparently  on  the  basis  that  Bohker 
would  have  been  in  violation  of  Rule 
10l>-4  if  he  had  not  covered  his  short 
position  by  the  proration  date.'^  Bobker 
commenced  an  arbitration  proceeding 
claiming  that  his  tender  and  hi*  short 
sale  were  "independent  transactions" 
and  seeking  $23,000  in  profits  that  he 
allegedly  would  have  earned  if  Merrill 
Lynch  had  not  cancelled  hi*  short  sale. 
The  arbitrator*  awarded  Bobker  $11,500 
Hiul  Merrill  Lynch  appealed.  The  District 
Court  adopted  the  analytis  of  Rule  10l>- 
4  set  forth  in  the  Commission's  bntf  as 
amjcus  cunofi  and  vacated  the 
arbitration  award,  finding  that  the 
arbitrator*  had  acted  m  'manifest 
disregard  of  the  law  "  with  respect  to  the 


'•  Sa<:uniiaa  P.«chan«a  Act  Rrlaaaa  Nix  21-S2 
iKetiniary  21.  lUBS)   W  m  8100  Thia  amandmani 
wat  alxi  rvcjimmandad  in  Iha  Adviaory  Cummillaa 
cm  Tandar  ( tffara   Advuory  Cimmittra  Raport  Stt 

'  •  Saw  sne  K  i)  al  *34  n  3  Al  th«  ttma  of  BubLar'a 
abort  aal*.  tha  traaaactlon  did  not  violati  tha  Rule 
liacauaa  paragraph  'Mil)  of  tha  Ruia  r»qui,aa  that  a 
lanitanni  par*un  hava  a  mtt  kxi|  poaation  aqoal  to 

•  II  4raa'ar  than  tha  if  it  erf  aharaa  lamfapad  only 
al  'ha  uaat  al  tandanng  and  at  Iha  and  al  tha 
priralion  pan<id.  Had  Bobkar  tahan  atapa  lo 
aliminata  tha  ahurt  poaitlon  or  retluca  hia  tandtr  hj 
tha  proratkn  data,  ao  wtotatUm  would  hava 
occurrad  Maaiiil  Lyach  praataptad  amf  aacb  attiun 
by  Bohhar  and  affactivaty  allmmatad  Bi<Miar  a 

•  biiiiy  lo  hnns  himaalf  into  oomptianca  with  Rula 
lcHv-4.  whan  it  tmilataralty  cancatlad  fha  abort  aala 
HowarwT  it  aiiaiiia  ciaar  that  Bobkar  did  not  Bitand 
lo  comply  wtth  tha  iwl  loaf  rwqulrarnant.  tiacauaa 
Iha  pnifila  iip»n  which  hia  claim  for  ilamagaa  wia 
baaad  would  only  hava  accrued  if  Ittc  ihiin  poaitlon 
rvinalnad  open  paat  tha  proration  data 


application  of  Rule  lOb-4  to  Bobker's 
activities.'*  Bobker  appealed. 

The  Second  Circuit  reversed  and  held 
that  the  arbitrators  did  not  act  in 
"manifest  disregard  of  the  Law"  in  the 
manner  in  which  they  disposed  of  the 
arbitration  proceeding.'*  In  reaching 
that  conclusion,  the  court'*  opinion 
emphasized  that  the  arbitrator*'  "careful 
antJ  conscientious  analysis"  of  the 
application  of  Rule  lOb-4  to  the  fact*  of 
the  case  resulted  in  "serioua  doubts 
"    ■    '  about  the  rationaUty  and 
interpretation  of  the  "net  long"  proviso 
and  how  it  serve*  the  Rule*  avowed 
purpose  of  preventing  a  stockholder 
Buch  as  Bobker  from  increasing  his  pro 
n:ta  share  of  stock  tendered  and 
accepted  over  the  pro  rata  share  of  that 
tendered  by  other  stockholders."  *" 

The  court  viewed  Bobker  as  having 
tendered  4000  shares  that  he  owned  and 
continued  on  own.  and  then  having 
separately  sold  2000  "additional "  shares 
borrowed  from  non- tendering 
shareholder*,*'  The  opinion  slated  that 
the  "short  sale  would  not  enable  Bobker 
to  tender  more  shares  than  he  actually 
owned  or  to  dilute  the  pro  rata 
acceptance  of  share*  tendered  by  other 
shareholders  by  causing  the  same 
shares  to  be  tendered  by  two  or  more 
shareholders  by  other  shareholders."  In 
supporting  its  view  of  Bobker's  short 
sale  as  an  indpendenf  transaction,  the 
court  said  that  Bobker's  short  sale 
"amounted  to  a  separate  gamble, 
inherent  tn  every  short  sale  '  *  *  if  the 
market  pnce  of  Phillips  stock,  instead  of 
falling,  should  nse."  •* 

The  court  also  noted  that  the  term 
"net  long"  is  not  defincti  m  the  Rule,  and 
that  the  Commission  ha*  *tated  that  the 
meaning  of  net  long  i*  the  *ame  a*  that 
employed  in  interpreting  Rule  lOa-1  (the 


"  MemJ!  Lynch.  Piercn  Fennrr  ^  Smith,  Inc  » 
A>M«r  SSn  F  Supp  «44(SDNY  1906)  "Mamfoal 
diarcfiard  of  Iha  law    by  artxtratora  la  a  (udiclally 
craatad  ground  for  vacaCinii  an  arbttratioa  awar^ 
S<v  Vkiiko  V  Swan.  MS  US  KZ7.  436-437  {\Hb3). 

"Sne  F2d  al  93a. 

•"  Sne  F  2d  al  936-J7  Two  (ud^fM  (oinad  in  the 
court  i  opinion  The  third  pjdRe  concurred  in  (he 
reauil  but  diaaaaooalad  himaall  b-am  the  covrt't 
diuuaaion  with  reapact  lo  Rula  lOb-4  808  F  id  at 
93'  M  iMeakiU   | .  concumngj 

■ '  The  court  viewed  the  potwnttal  lander  by  the 
paraxn  who  boufhl  tha  Ptullipa  aharaa  {ran  Bobker 
aa  aut>antutu)a  lot  a  tandar  by  "noo-tandannf' 
peraona  and  ihua  not  aflecting  tha  proration  pool, 
apparently  aaauinin])  that  the  peraon  froni  whom 
Botikar  bnrmaad  P^iUlpa  alkaraa  la  maatilnla  hia 
ahon  aala  wottid  not  ba  abia  to  lasdar  Into  the  offer. 
t  ndar  Rule  I0t>-4(aHl),  however,  a  paraoo  who 
would  be  deemed  lu  own  a  aecunly  but  fur  having 
iani  It  la  pennitted  to  tender  the  a*cunty   Aj  a 
practical  auttar  aharaholdera  who  own  aiaryui 
am-untMa  held  a  atraat  naaaa  ■■  coflaieral  by 
broker -daaleta  are  generally  not  aware  when  thru 
■ecTinliea  are  loaned 

••  808  F  2d  al  935. 


•hort  sal*  rale]  **  under  the  Exchange 
Act**  "Om  court  alad  a  1938 
nomfnieainn.  release  on  Ehile  lOa-1 
explaining  that  a  net  long  positiaa  la 
determined  by  offsetting  against  shases 
owned  any  shared  sold  abort  by  the 
same  person.**  While  specifically 
declining  to  decide  whelber  the  "net 
long"  requirement  of  Rule  lOb-4  as 
adminstered  by  the  Commisaioo  is 
invalid,  the  court  refused  to  grant 
deference  to  the  Commission's 
interpretation  of  the  net  long  proviso  as 
applied  to  Bobker's  short  sale  because 
the  court  viewed  the  interpretation  as 
being  inconsiatent  with  tha  purpose  of 
the  Rule  and  as  lacking  a  rational 
basis,  •• 

C  AaaJyaia  of  the  Bobker  Dedsiai 

The  Commission  believes  that 
Bobker's  short  sale,  assuming  ft  was  not 
covered  by  the  end  of  the  proratloa 
period,  would  have  caused  Bbbker  to 
violate  the  provisions  of  Rule  T(8>-4. 
which  are  intended  to  ensure  that  all 
tendering  shareholders  ore  subiect  to 
equal  proration  risk.  The  purpose  of  the 
Rule  is  not  to  limit  ttie  size  of  the 
proration  pool  (although  it  has  that 
effect),  but  rather  to  promote  aqnality  of 
opportunity  and  of  proration  risk  for  aB 
tendering  securityholders.*^ 

The  amendments  to  Rule  lOb-4 
adopted  by  the  Commission  in  1984 
were  designed  specifically  to  addraaa 
the  unfairness  iiihersnt  in  transactions 
such  as  Bobker's.  The  release  adopting 
those  amendments  sets  forth  an 
exampU  of  hedged  tendering  that,  but 
for  the  numbers  used,  exactly  matches 
Bobker's  tender  and  subsequent  sale  of 
shares.**  Bobker  would  have 


'•  17  CfH  MaiOa-l. 

•«  51a*  Releue  94-8321. 

"  BOB  T.Zi  It  834.  citing  SecuHtiet  Exchang*  Act 
RelMie  P«i>i  ISn  (FeAmary  S.  1998).  n  PR  IBSBS. 
10070  (IMS):  "W*  par—  Baintniis  tw«  •eoooM* 
aad  is  ihaci  1S(B  ihaiM  irf  ■  ncaiity  Id  ant  and 
kx^  1000  ahares  of  tha  tame  aacuhty  la  aothai. 
any  aaiee  of  (ucfa  tecarity  by  auch  person  ar«  thort 
•alet  and  are  tubject  to  the  piutisiuiu  of  the  [ifaort 
Mle  ml*}.-  Id. 

"It  tbould  b«  noted  that  the  court'i  diacuMion  of 
Rule  lOb-4  i*  dicta  and  doe*  not  constitute  a  holdinf 
In  the  caia.  See  BOB  P.2d  at  83B. 

•'  See  Release  34-20790.  48  PR  a(1386& 
Consistent  with  thia  purpose,  the  Commission  has 
not  for  example,  attempted  to  restrict  market 
actlTittes  by  non-tendenng  persons,  even  though 
short  sales  by  such  persons  during  the  teiuler  offer 
period  potentially  have  the  effect  of  expanding  the 
proration  pool.  See  text  a(  n.46  iafra. 

'•  See  Release  34-20789  n.7.  4»  PR  at  13868  n.7. 

**  The  affect  ol  Bebkar's  "separata"  short  salk 
was  the  seae  a»  i<  he  had  taodarad  40QS  shana  by 
letter  at  guaranlaa.  sold  2800  of  thoaa  shasas  in  the 
matkal  and  delivaied  them,  aad  than  bairowed  200* 
shares  in  oidar  to  eoapieta  <ie)i»«ry  Is  tha  bidder. 
Borrowed  shares  sre  not  considered  paat  of  a 
person's  net  long  positieo  for  puqwaea  of  Rule  10b- 
4. 


partidpated  in  the  psocation  pool  as  an 
owner  of  40Q0  shares  even  though  his 
actual  net  interest  in  PhiUqu  shares  was 
that  of  an  ownei  of  2000  shares.  His 
post-tender  sale,  whether  ot  not 
structured  as  •  a^arata  transaction,** 
would  have  enabled  him  to  shift  his 
proration  risk  to  other  tendering 
shareholders.**'  Had  Bobker  estimated 
thepra  rata  acceptance  rate  correcdy, 
he  would  have  had  litde  proration  risk, 
because  be  would  have  teceived  the 
tender  offer  price  or  a  tender  ofier- 
influenced  market  price  for  all  of  kis 
shares.  The  shares  returned  by  Phillips 
could  be  used  to  eever  Bobker's  short 
position.  Other  tendering  shareholders, 
by  contrast,  would  have  had  their  pro 
rata  acceptance  reduced  to  reflect  the 
additional  shares  tendered  by  the  buyer 
of  Bobker's  shares. 

n.  Proposals 

Rule  lOb-4  is  a  complex  rule.  In  light 
of  the  Secxmd  Circuit's  dedsioo  in 
Bobkee,  the  Coaamission  believes  that  it 
may  be  appropriate  to  clarify  the  Rule's 
rationale  and  substantive  (Movisions.* ' 
Accordingly,  the  Commission  is 
requestaag  eonunent  en  a  proposed 
redraft  of  the  Rule  to  darify  its 
provisions,  particularly  the  act  long 
proviso.  The  aaaendments  to  the  Rule 
are  not  intsoded  to  eSect  any 
substaativv  ehasge  in  the  operation  of 
the  Rule. 

The  Commission  also  beUeves  that, 
because  tha  hedged  tendering 


—  DnUie  Iba  typical  apacaUlfn  short  sailer, 
Bobker  was  oat  aHaapttng  to  baBefit  froB  a  pasi- 
teoder  otfet  (ieckn*  ia  tha  pdce  of  Phillips'  stock, 
because  any  decUne  that  l>enefined  his  short 
puaitiuii  wobU  be  offset  by  the  radtioed  vahie  of  the 
tendered  ahaM*  that  WMt  not  aaceptad  by  tha 
bidder. 

Bobkar  pobably  was  able  to  booow  shares 
initiaUy  to  deliver  od  his  sfaorl  sale  through  Merrill 
Lynch  only  hecauae  Rule  iab-4  restricts  matiet 
profeeeteiials  from  sitort  and  kedfed  tendering. 
Several  commentators  on  the  19B4  amendments 
stated  that  in  an  envirooment  in  which  hedged 
tendering  is  pennitted.  non-professionals  will  not  be 
able  to  borrow  shares  in  any  parttal  offer  in  which 
such  borrowing  would  be  advantageous.  Sea,  €.$., 
letter  from  |  E.  Buck.  Secretary.  New  York  Stock 
Exchange,  to  Ceoigc  A.  Pitzsimmons,  Secretary, 
SBC  (February  2,  T9BZ)  rNYSE  Comment  Letter"); 
and  letter  bom  |oaeph  McLaughlin.  Chairman. 
Securities  industry  Assodatioii,  to  George  A. 
Fitzsimmons.  Secretary.  SEC  Qanuary  S,  1962)  1''SL^ 
Comment  Letter").  The  letters  are  contained  in  File 
NaS7-a03. 

■  >  The  Securities  Industry  AsaooatioB  ("SIA ") 
has  urged  tha  Cnamisaion  to  clarify  the  uncartointy 
created  by  the  Bobker  deciaion.  See  letter  from 
Dennis  H.  CrecewaU.  ri«»irTn«n  SIA.  to  Richard 
Ketchum.  Direetor.  Diviaiao  of  Market  Regulation. 
Securities  and  Exchange  Commission  [March  11. 
1987),  contained  in  File  No.  S7-7J-89. 

"  As  used  herein,  the  "praration  period"  is  the 
time  during  which  acceptance  of  securities  is  made 
on  a  pro  nta  basis  or  by  lot  including  any 
axtensioas  thereof.  '»t«»'fc»«'  or  not  such  period  is 
raqiMKd  by  statute  or  cala. 


prohibitioB  has  been  in  effect  over  four 
yean,  it  is  now  appropriate  to  request 
comment  on  whether  the  amendments  to 
the  Rule  ^t  prohibited  hedged 
tendering  have  worked  as  intended  and 
whether  tiie  prohibition  continues  to  be 
appropriate. 

A.  ClarJfyiTjg  Amendments 

The  proposed  amendments  are 
designed  to  clarify  die  requiremeot  of 
the  Rule  that  all  tendering 
securityholders  have  a  net  long  position 
in  the  securities  at  least  equal  to  the 
amount  tendered,  both  when  tendenng 
and  at  the  end  of  the  proration  penod.'* 

In  order  to  remove  potential 
misanderstanding  or  ambiguity 
concemiag  the  Rule's  appbcation  to 
persons  responding  to  a  partial  tender 
offer,  paragraph  (aXl)  would  be 
restructured  to  define  the  term  "net  long 
position."  **  A  pcrson't  "net  long 
positian'*  in  a  security  would  equal  the 
excess,  i£  any,  of  ha  "loag  positian"  in 
diat  secvity  over  his  "short  positMrn."  A 
person's  "long  position."  as  defined  in 
paragraph  (aXlMi)>  would  inckide:  (1) 
Securities  to  which  a  pcnon  or  his  agent 
has  title  cr  has  purchased  but  has  not 
yet  received.  (2)  securities  for  which  a 
person  has  ooorarted.  exchanged,  or 
exerciaed  a  staadardized  call  option  or 
an  eqaival«it  security,  and  (3)  securities 
that  a  persoB  is  entitled  to  receive  upon 
conversion,  exchange,  or  exercise  of  an 
equivalent  security.**  A  person's  "short 


**  As  used  beretn,  the  "proratioD  period*  u  the 
time  dunng  which  acceptaace  of  saciaitwa  n  avde 
on  a  pro  rota  basu  or  by  lot  inciuduij;  any 
extensions  thereof,  whether  or  not  such  penod  is 
required  by  statute  or  rule. 

"  As  the  Babka-  court  potntad  out  the  term  net 
long  is  not  defined  m  the  Rule,  and  the  net  iong 
proviso  of  the  Rule  was  darvad  bon  aaothet 
Commission  rule.  See  text  at  a.  23  mpro 

'<  Equivalent  senmlias.  as  defined  m  para^apli 
(aHZ),  aia  included  m  a  parsor  a  long  position  lor 
purposes  of  Rule  lOb-4  to  obnate  tea  hardahip  ot 
CDDvectiBgi  enrfaangm^  or  exerasing  a  landeruig 
person's  aatira  c^iuvalent  secunty  peattioo  whar* 
only  a  small  portion  of  the  sham  tendered  are 
accepted  by  a  bidder.  A  sigiifarani  diQerenca 
belwae  the  lender  oSer  and  the  short  sale  coatext  is 
that  owoerahip  of  stiiuvaleDt  secvnte*  docs  aei 
establish  ownership  of  the  underlying  seconties  for 
purposes  of  Rule  3b-3  under  the  Exchaa^  Act  17 
CFR  240Jh-3.  which  defines  sbon  soles. 

Rem  use  racanl  partial  tender  o&era  have 
uniformly  r«<|uired  debvery  of  all  shares  teodarcd 
rather  than  on^  thoaa  accepted,  the  CoDumsaum 
requests  rnmmeni  on  whether  the  currant  abiirty  to 
tender  a  subject  secunty  based  apoo  mere 
ownenhip  of  an  aqiuvalsBt  secunty  is  nereasary  or 
appropriate.  If  ownership  of  equivalent  secuntie* 
did  Dol  contribuXe  to  a  person  a  long  poaitKio  in  the 
underlying  subject  secunty.  an  equivalent  aecanty 
would  haMa  to  be  converted,  exch^agad.  or 
exeitasad  pnor  to  tendenng  such  aub^ect  secuntiea 
This  cfaang*  sould  be  effcoad  by  deletm*  prevtsMina 
WdMiME).  (aJUKiiMQ.  (aK2).  and  (bMlMuJ.  and 
conioraung  other  provisions  in  the  pi  Mpuaad 
ainendaneats  to  the  Rale 
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position  '  would  b«  defined  in  paragraph 
(ii)(1  liii)  HS  equivalent  to  the  amount  of 
■uh|r><  t  socunties  that  the  person  (1)  hai 
•old.  k'!  IS  oblijiated  to  return  to  a 
lender  |3)  ii  obligated  to  deliver  upon 
exercise  of  a  non-atandardlzed  call 
option  or  nght  pursuant  to  which  the 
holdt-r  may  tender  or  (4|  is  obligated  to 
deliviT  upon  exercise  of  an  In-the 
monoy  slandanlized  call  option  sold 
after  a  lender  offer  for  the  subject 
security  has  been  announced  or 
otherwise  made  known  by  the  bidder 
These  pn)visions  are  all  drawn  from  the 
current  Rule  *• 

Paragraph  (a)(5)  would  define  a 
"partial  tender  offer"  as  a  tender  offer 
for  less  than  all  of  the  outstanding 
securities  sub)ect  to  the  offer  where 
acceptance  is  by  lot  or  on  a  prv  mta 
basis,  or  a  tender  offer  for  all  of  the 
outstanding  shares  with  different 
offered  considerHtion  that  involves  pn) 
rata  acceptance  This  definition  would 
incorporate  current  paragraph  (c)  of  the 
Rule  and  the  staffs  interpretive  position 
that  Rule  lOb-4  applies  to  any  tender 
offer  Involving  prorationing.** 

The  prop<5Sfu  amendments  would 
reflect  the  full  scope  of  the 
Commission  s  authority  to  promulgate 
the  Rule  by  substituting  the  phrase  "it 
shall  b«  unlawful"  in  paragraph  (b).  Ln 
addition,  the  Qimmission  proposes  to 
redesignate  the  Rule  as  Rale  14«— 4.  The 
redesigns tion  will  plac«  the  Rule  among 
the  provisions  specifically  relating  to 
tender  offers  and  reflect  the  primary 
rationale  of  the  Rule  *^ 


If  ttM  CUunmiMlun  maiiu  tlM  oonotH  al 
•qulvdanl  M<:untl««  Iha  profwaad  oaw  furm*  of 
tn<iaa  product!  invDlvlng  phyklcaJ  dallvary  •••  ig. 
HwairlttM  Kxchann*  Act  R*l«aM  No  OUaa 
(UMMnbOT  12.  IWMI.  V)  PX  UOtTI  lindn 
parttclpatioiul   wouiit  not  ba  daamad  aqulvilvtit 
••curit**.  I  0 .  th«Y  would  )uv«  to  tM  •xardaad 
hafora  a  landar  amid  h«  baaad  on  ownanhlp  of  tha 
undariytns  »a<njniia«  Slmilariy  i  panoo  • 
unaxarctaad  thofi  poailKw  in  thaaa  product!  would 
not  ba  part  n(  hi*  thort  poaition  In  Uia  *uhH>cl 
••rurlty 

••  TSa  (iafinitumi  iif  {\\»  larma  "tqulvalani 
•acurtly"  In  paragraph  |aH2).  "aubfact  aacuntjr"  In 
paragraph  (aHSI.    tandar"  In  paragraph  |a|(41.  and 
"•tandardliad  c.all  optKMi '  in  para^vph  |aMS|  ara 
unchangad  fnym  iba  currant  Rula 

••  5a«  Ralaaaa  M-Jtrrga  n^ll.  «0  FV  at  tjaes  a^lS 

■'  Rula  lOh-^  waa  arioptad  by  tha  Coaunlaaton  In 
raaponaa  to  iha  augjiaallon  by  Congnraa  In  iae7  thai 
iha  Cooimiaaion  ax*rr:iaa  ita  autluxity  undar 
axlatl(\g  Rxchanga  Act  andfraud  prrovtaloru  lo 
pruhlbil  tlta    abuaa  '  of  •hort  tandanng  5aa 
Sacunilaa  Kxi  hang*  A.  I  Ralaaaa  No  9224  ||anuary 
y  ISeai.  is  KR  JU.  nilng  San  Rap  No  MO.  90»h 
(:<jng  UtSaa*   }!ltM7)   Accunimgiy  tha  Rula  wai 
aduplad  purauani  In  tha  authority  of  ••(  tuma  \mh] 
■  nd  £Mal  of  tha  F.tchanga  Act.  IS  U  .<vC  TS^Ibj  and 
TSwUI  .'>••  '<•<  untiaa  Kjichanga  Act  Raiaaaa  No 
SriZI  (IMay  la.  lUHflj   13  FK  S2eu  Sinca  that  tlma.  Iha 
Cotnmlaaton  hat  uaa<1  ita  additional  authority  undnr 
Iha  Wllllanu  A>  l  m  adopting  amandmanla  lo  Iha 
Rula    ^MW.  tjl    Ralaaaa  M-£77W.  m  YH  al  MtTV 
(amarwlinanit  ailopled  undar  aactiona  3{h\.  10(a), 


In  the  Williams  Act  amendments,** 
Congress  indicated  an  Intention  that 
each  shareholder  receive  equal 
treatment  based  upton  the  shareholder's 
interest  in  the  securities  that  are  the 
subject  of  a  tender  offer."  The 
Commission  observes  that  short  and 
hedged  tendering  require  access  to 
borrowed  shares,  and  market 
professionals  have  a  clear  advantage  In 
obtaining  access  to  such  shares.*"  A 
failure  to  prohibit  short  or  hedged 
tendering  would  thus  make  a 
shareholder's  position  in  a  partial  tender 
offer  dependent  both  on  the 
shareholder's  interest  in  the  securities 
subject  to  the  tender  and  on  the 
shareholder's  ability  to  obtain  access  to 
borrowed  shares  Was  the  latter  factor  a 
consideration  that  Cor^gress  intended  to 
have  influenced  the  incidence  of 
proration  nghts? 

Paragraph  (b)  Is  otherwise  unchanged 
except  to  reflect  changes  made  in 
paragraph  (a).  Thus,  a  person  may  only 
tender  into  a  partial  tender  offer  if  his 
net  long  position  In  the  security  equals 
or  exceeds  the  number  of  securities 
tendered  both  at  the  time  of  tender  and 
at  the  end  of  the  proration  period  of  the 
offer  The  Commission  requests 
comment,  however,  on  whether  the 
prohibition  of  multiple  tenderii\g.  ;.«.. 
tendering  to  two  or  more  partial  offers, 
set  forth  Ln  paragraph  (b)(3)  of  the  Rule, 
continues  to  be  appropriate.  The 
Commission  has  not  noted  any  problem 
in  connection  with  multiple  tendering 
where  it  has  been  permitted  i.e..  tn 
offers  not  subject  to  the  Rule.  Moreover, 
with  the  elimination  of  the  ten  day 
minimum  proration  period.*'  the 
advantages  that  some  tendering  persons 
could  obtain  by  multiple  tendering 
ap(>ear  to  be  lessened  or  eliminated. 

Proposed  paragraph  (c),  which  permits 
exemptions,  replaces  current  paragraph 
(d).  Current  paragraph  (c).  which  limits 


ia(h|.  144al.  \Hhl  and  Z3|a)  of  Iha  Kxchanga  Act  15 
U  S.C  rtdbV  rs»(a>.  T»j(bl.  T8n<a).  7Bo<b|.  m>H»)\ 
Lf  Sacuntlaa  Rxchanga  Act  RalaaM  No  24485  (May 
la  1M7)  11.19.  Si  m  19Sa&.  1M87  n.l8 

Propoaad  Rula  143-4.  aa  amandad.  aroukj  ba 
adoplad  purauani  lo  Sactuma  Kb;.  10(a|.  ia(b|.  \H*). 
144a|.  I5(c|.  and  Z34a)  of  tha  Rxchanga  Act  15  USC 
TBc<bl.  TB«al.  mbl.  TSmlal.  TSnJel.  TSo^c),  and 
7Swta|  A  parallaJ  amandmant  la  propoaad  (or  tha 
Onuniaaion'i  axamptlva  authority  in  propoaad 
paragraph  |c| 

••  S4m.  »$  Rxchanga  Act  aactiona  14|d|  |8|  and 
\^\.  IS  U  aC  TBn<d)(81  and  C) 

"  Tha  purpoaa  of  {taction  14(d)(''||  la  lo  aaaura 
aquallty  of  traatmant  among  all  aharaholdara 
who  tandar  Ihair  tharaa  "  San  Rep  No  SVX  90(h 
Ong  Itl  8aaa  10  IHMT)  and  Houaa  Rrp  No.  int. 
anth  Cxmg.  2nd  Saaa  11  (lans) 

*•  Soa  n  JO  §upro 

* '  Rule  14d-8  undar  Iha  F.xchang*  Act  IT  CFR 
240  I4d-a.  requiraa  biddart  to  accord  pro  rata 
traatinenl  for  all  aharaa  depoailad  during  tlia  panod 
Iha  ofler  remaina  opan  S<m  Sacuntiea  Rxchanga  Act 
Ralaaaa  No  IKUe  iDwambar  IS  ia&:|  47  FR  J-'OTS 


the  coverage  of  the  rule  to  certain  partial 
offers,  is  incorporated  in  the  deHnition 
of  partial  offers  in  proposed  paragraph 
(a)(5).** 

Because  the  proposed  amendments 
are  not  intended  to  effect  any 
substantive  changes  in  the  current  Rule, 
commentators  are  invited  to  address 
any  provisions  that  might  operate 
differently  from  those  of  the  current 
Rule. 

B.  Deregulation  of  Hedged  Tendering 

The  Commission  also  is  requesting 
comment  on  whether  it  would  be 
desirable  to  deregulate  hedged 
tendering,  while  continuing  to  restrict 
short  tendenng.  The  principal  argument 
in  favor  of  permitting  hedged  tendering, 
put  forth  by  several  commentators  on 
the  1964  Rule  Amendments,**  is  that  the 
practice  of  hedged  tendering  ultimately 
benefits  those  shareholders  who  choose 
not  to  tender  but  rather  to  sell  into  the 
market  to  avoid  proration  and  other 
nsks.  According  to  this  view,  the  ability 
to  reduce  the  nsk  of  loss  on  the  returned 
shares  enables  risk  arbitrageurs  to 
increase  the  volume  of  their  open 
market  purchases  of  subject  securities 
and  thereby  raises  the  market  price.  In 
this  sense,  as  Commissioner  Cox  argued 
Ln  his  dissent  from  the  Commission's 
1964  decision  to  restrict  hedged 
tendering,  the  hedged  tendering 
prohibition  reduces  the  price  to  those 
shareholders  choosing  to  sell  into  the 
market  in  order  to  Improve  the 
prorationing  position  of  shareholders 
who  choose  to  tender  into  the  offer.  Is 
there  any  policy  reason  to  prefer  the 
interests  of  the  one  shareholder  group 
over  the  interests  of  the  other?  *♦ 

Commentators  are  requested  to 
discuss  whether  the  suggested  benefits 
of  p>ermitting  hedged  tendering  mitigate 
or  eliminate  the  potential  adverse 
effects  of  the  application  of  pro  rota 
acceptance  to  the  additional  amount  of 
shares  that  would  be  tendered,  and 
whether  such  practices  are  either 
consistent  or  inconsistent  with  the 


**  The  title  of  Iha  Rula  la  propoaad  lo  l>e  changed 
lo  "Prohibited  tranaactiona  in  connection  with 
partial  tandar  of!era  " 

♦•  See  letter  from  WLlUani  R  Hannan.  Pnnr.ipaL 
Secretary  and  Cenarai  Counaal.  Morgan  Stanley  k 
Co..  lo  Caorge  A.  Fltxaimmona,  Secretary  SEC 
(Decetnbar  J.  19811,  le"er  from  [ohn  A.  Williama, 
Vice  Preaidant  Memll  Lynch  White  Weld  Capital 
Marieti  Croup,  lo  George  A.  Fltxaimmona. 
Sacretary  SEC  (November  13.  1981  h  letter  fnim 
Sullivan  S  Cromwell  lo  Gaor)ie  A  Fltxaimmona. 
Sacratary  SEC  (November  13.  1981):  NYSE 
Conment  L,atter  and  SIA  Comment  Letter  The 
lettara  are  ixmtainad  m  File  No  87-903  See  o.'no 
Releaaa  34-20790.  49  PR  at  13871  (Commiaaioner 
Cox.  diaaenlintil 

**  .See  Rrleaae  34-20799.  Commiaaioner  Cox 
diaaeniing. 


Concrcmiosul  intent  reflected  m  the 
Williams  Act.  Commentator*  asrelao 
invited  to  compare  the  relatioiishiy 
between  the  market  price  of  secuiities 
subject  to  ■  partial  tuider  ofict  ami  the 
tender  oSer  price,  both  before  ead  a£tar 
the  18M  tataimmikK  that  y<Aihttcd 
hedged  tendBiiii^  Fiaalljr.  coaitntatnrw 
are  requeeted  to  eddress  how 
dere^deiian  ef  hedged  teadering  wouU 
afiect  puhie  confidnce  in  the  integrity 
of  the  securities  markets. 

It  hes  aleo  bees  Mggcsted  that  the 
purpoee  aoeght  by  pcoecribing  hedged 
tendering  cansot  be  echieved  efTecttvely 
withevt  a  nudi  nare  coRipfeheneive 
regulatien,  which  the  CoonniseioR  does 
not  favor.  Rnle  10b-4  does  not  restrict 
all  short  sales,  became  non-tendering 
persons  are  not  csivcred  by  Ride  10b-4k 
A  short  sale  by  a  non-tendenng  persoa 
however,  potentially  expands  the 
proration  pool  m  the  same  way  as 
hedged  sales  by  a  tendering  person, 
because  Ae  pnrcfaaser  can  tender  in 
both  cases.  The  shares  that  formerly 
would  have  been  borrowed  to  effectuate 
hedged  tendering  may  now  be  available 
to  facilitite  a  higher  level  of  short  sales 
by  non-tendering  persons,  aad  the 
impact  on  tendering  ahareshslders  can 
be  umilar.**  The  Cenmuaaion  requests 
comment  on  the  extent  of  such  short 
sales,  and  also  on  whether  the  ability  of 
broker-dealers  to  participate  as 
principals  in  the  proratioo  pool  while 
profiting  fay  lending  ritaree  ta  facilitate 
short  sales  dainag  a  partial  tender  oSar 
is  aoalegeiu  tu  or  aiay  be  dietingiiiehed 
from,  tha  adventage  that  ■nrhet 
profcsaioBala  BM.y  hai«  if  hedged 
teadering  ia  pemiMed. 

If  tiM  ComauBBfoa  deteraiiaes  te 
permit  hedged  tendering  end  defermmes 
to  adopt  the  revised  Rule,  it  weaJd 
delete  proposed  paragraph  ta)tl}^i)(D) 
and  wottM  delete  the  words  "and  at  the 
end  of  the  proration  perrod"  from 
propoeed  paragraph  (b).  Accordhigiy,  a 
tendering  sec uiity  holder  wouM  be 
reqnired  to  have  a  net  Irmg  posrfion  only 
at  the  time  of  tendering. 

The  Commissioo  is  not  aware  of 
significant  industry  support  for 
permitting  short  tendering.*"  However, 


**  For  thoae  narkat  prafaaaionala  who  ara  aUe  to 
borrow  (lock,  abort  aalea  during  partial  tender 
offer*  have  alaraya  offered  an  opportunity  to  profit 
frwB  an  expectad  poet-render  raariet  fwice  decline 
io  the  t>r^  atuiitj. 

*•  Id  IQBL  liM  CeDUBiamoB  pvopoaad  that  aiiarl 
tendenng  tje  deregulated.  Securitiea  Exchange  Act 
Reieuae  No.  18060  (Augual  21,  1981).  46  PR  ««».  In 
laaiwinaa  to  aaariy  unaainoB*  oomnentBry  (fia4 
oppoaed  deregulation  of  ahorl  tendering,  the 
CommaaMn  witbdmi  that  pi  unua«l  Rgieawa  34- 

2a77ua.  49  in)  at  uen 


because  hedged  tendering  and  short 
tendering  have  the  same  purpose  and 
effect*^  commentators  favoring  the 
deregulation  of  hedged  tendering  are 
invited  to  discuss  whether  short 
tendering  ahoold  also  be  permitted 
Specifically,  corameatators  should 
consider  whether  tha  pnrfuhitiaii  on 
short  tendering  will  have  eny  yeacUcal 
effect  ii  hedged  tendering  were 
permitted,** 

m.  hutial  Regulatory  Flexifailily  Act 
I  and  Efiedeont 


Section  603(a]**  of  tha  Administrative 
Preceduie  Ad  ["APA").^  aa  amended 
by  the  Regidalory  Ftexibilifty  Act 
("Flexibility  Act"),**  geaeraUy  requires 
the  Commission  to  undertake  a 
regulatory  flexibility  analysis  of  aU 
proposed  rules,  or  proposed  rule 
amendments,  to  determine  the  impact  of 
such  rulemaking  on  "small  entities."  •• 
Section  e05(b}  of  the  Flexibility  Act 
specifically  exempts  fraai  this 
requirement  any  proposed  rule,  or 
propoeed  rule  amendraeiH.  which,  if 
adopted,  would  not  "have  a  significant 

number  of  small  eatitiea."  Bccanse  tfae 
proposed  amendments  do  not  result  in 
substastlive  changes  te  the  Role,  the 
Chairman  of  the  Commission  has 
certified  that  the  peopeaed  amendments, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  e  mbstantiel 
number  ef  smaS  entiliea, 

Section  23(a  J  of  ttie  Exchange  Act  •• 
requires  the  Connnnsion  to  consider  the 
impact  any  proposed  rules  would  have 
on  competition.  Wliile  the  Comnrission 
is  not  aware  of  any  competitive  impact 
likely  to  result  from  the  proposal 
described  in  nns  release,  commentators 
are  invited  to  address  that  issue. 


IV.  Text  ^ 


Rule 


On  (he  basis  of  the  above  discussion 
and  analysis,  the  Commission  is 
proposing  to  amend  Part  240  of  Chapter 
n  of  Title  17  of  die  Code  of  Federal 
Regulations  as  foQows: 


*^  See  Releaae  3*-2ane.  40  FR  at  13089. 

♦•  Cf.  id.  49  FK  at  13aee  aJ. 

"SU.S.C  803(a). 

••  5  U.S.C  551  et  seq. 

•'  Pob.  L  No.  9»-354  (September  19.  19B0).  94  Slat 
1164  (1980).  U.S.  Code  Cong.  S  Ad  Newa  llflS. 

"  Although  lection  80t{b)  of  Ike  Flexil>ility  Act 
defines  the  term  "maU  eBttty."  the  (tafeits  pennili 
agendea  to  fonnulata  Ifaair  own  definitioaa.  The 
Commiuion  has  adopted  defioitions  of  the  term 
small  entffy  for  the  porpoaee  of  Commiaaiwp 
rulemakiog  in  acconlanee  with  die  Regniator; 
Fteuhiijty  P^\.  Thaae  dafinitioiB.  aa  pelevant  to  this 
proposed  rulemaking,  are  set  forth  in  Rule  0-10. 17 
CFR  24aO-ia  See  Securrties  Exchange  Act  Release 
No.  18452  (January  2&  1882).  47  FK  SiZlS 

"  15  U.SXX  TBwfa). 


PAfrr  24»-GENBiAL  RULES  AND 
REQULATIONS,  SECURfTIES 
EXCHANCC  ACT  OF  t934 

1.  The  aathority  citation  for  Part  240  is 
amended  by  addii^  die  foUowii^ 
citation: 

Aulhuiity:  Sec.  23.  40  rtaL  ffTi.  as  amended 
fl5  UAC  T^nr).  vsAem  otherwise  noteti  '   *   ' 
Sectieo  a40.1-4e-4  sIm)  is*ued  under  the 
Exchange  Act  U  U3.C  7a«  et  »e^..  tnd 
pwticBMy  sectioas  3(H  U0(«).  10(b).  13(el. 
14(e),  lS(c),  and  2a(a)  ef  (be  Excfaanse  Act  (15 
U^C  7»<:(b),  78j(a).  78j(b).  7an>(«).  78n(e). 
TMc),  and  78w(a)). 

2.  Section  240.TOb-4  is  proposed  to  be 
amended  by  redesignating  it  as 

S  240.14e-4.  levising  the  section  heeding, 
and  revising  paragraphs  (aXl),  (a)(5).  (b) 
introductory  text  (b)(1).  (b)(3),  and  (c), 
and  removing  paragraph  (d),  as  iollows: 
The  iateoductary  text  of  paragniph  (a)  is 
repobhsbed  for  the  convenience  of  the 
reeder. 

i24aLl4e-4    ProMbtodl 
Dnoecoon  wnn  peraei  u 

(a)  DefinitioRS.  For  purposes  ef  this 
section: 

(lllihe  amount  of  a  person's  "net  long 
poeitioD"  in  a  subiect  security  shall 
equal  the  excess,  if  any,  of: 

(i)  Such  person's  "losig  poakioo. ' 
which  shall  etpsal  the  amouitf  of  subfect 
securities  that  soch  person 

(A)  Or  hia  agent  bias  tide  to  or  would 
have  tide  to  brnt  for  having  lent  such 
securities,  or 

(B)  Haa  purchased,  or  has  entered  into 
an  unconditional  contract  hindtng  mi 
both  parties  thereto,  te  purchase  but  has 
not  yet  received,  or 

(C)  Has  exercised  a  standardized  call 
option  for,  or 

(D)  Has  converted,  exchanged  or 
exercised  an  equivalent  seanffy  for.  or 

{¥)  b  entitled  to  receive  upon 
conversion,  exchange,  or  exercise  of  an 
eqmvolent  security,  over 

(ii)  Sach  person's  "short  position." 
whitA  shall  equal  the  amount  of  subject 
securities  or  subject  securities 
underlying  equivalent  securities  that 
8U(±  person 

(A)  Has  sold,  or  has  entered  into  an 
unconditional  contract  binding  on  both 
parties  thereto,  to  sell,  or 

(B)  Has  borrowed,  or 

(C)  Has  written  a  non-standardized 
option  or  granted  any  other  right 
pursuant  to  which  his  shares  may  be 
tendered  by  another  person,  or 

(D)  Is  obligated  to  deliver  upon 
exercise  of  a  standartfizet!  option  sold 
on  or  after  the  date  that  a  tender  offer  is 
first  publicly  announced  or  otherwise 
made  known  by  the  bidder  to  holders  of 
the  security  to  be  acquired  if  the 
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oxerclM  pnc«  of  iuch  option  U  lower 
than  the  highest  tender  offer  pnce  or 

•  lated  amount  of  the  consideration 
offered  for  the  »ubiect  secunty  For  the 
purpose  of  paragraph  (a)(l)(ii)(C).  if  one 
or  more  tender  offers  for  the  same 
security  are  ongoing  on  such  date,  the 
announcement  date  shall  be  that  of  the 
first  announced  offer  For  the  purpose  of 
determining  the  net  long  position  as  of 
the  end  of  the  proration  penod. 
securities  that  have  been  tendered  and 
not  withdrawn  are  deemed  to  be  part  of 
the  person  s  long  position  as  of  the  end 
of  the  proration  period. 

(5)  The  term  "partial  tender  offer" 
means  a  tender  offer  or  request  or 
invitation  for  tenders  for  less  than  all  of 
the  outstanding  securities  subject  to  the 
offer  in  which  tenders  are  accepted 
either  by  lot  or  on  a  pro  rata  basis  for  a 
specified  penod,  or  a  tender  offer  for  all 
of  the  outstanding  shares  that  offers  ■ 
choice  of  consideration  in  which  tenders 
for  different  forms  of  consideration  may 
be  accepted  either  by  lot  or  on  a  pro 
rata  basis  for  a  specified  penod. 

•  •         «         •         * 

(b)  It  shall  be  unlawful  for  any  person 
acting  alone  or  in  concert  with  others, 
directly  or  indirectly,  to  tender  any 
sub|ecl  secunfy  In  a  partial  tender  offer 

|1)  For  his  own  account  unless  at  the 
time  of  tender,  and  at  the  end  of  the 
proration  penod  or  pencxl  dunng  which 
secunties  are  accepted  by  lot  (including 
any  extensions  thereof],  he  has  a  net 
long  pK)8ition  eijual  to  or  greater  than  the 
amount  tendered  in — 

(i)  The  subject  secunty  and  will 
deliver  or  cause  to  be  delivered  surii 
se<unly  for  the  purpose  of  lender  to  tht; 
person  making  the  offer  within  the 
penod  specified  in  the  offer,  or 

(ii)  A.n  equivalent  secunty  and.  upon 
the  acceptance  of  his  tender  will  acquire 
the  subject  security  by  conversion, 
exchange,  or  exercise  of  such  equivalent 
secunty  to  the  extent  requiretl  by  the 
terms  of  the  offer,  and  will  deliver  or 
cause  to  be  delivered  the  subject 
secunty  so  acquired  for  the  purpose  of 
tender  to  the  person  making  the  offer 
within  the  penixl  specified  in  the  offer. 

or 

•  •         •         •         • 

(3)  If  t.he  same  secunty  has  oeen 
tendered  in  response  to  any  other  partial 
tender  offer,  unless  such  other  tender 
has  l)een  withdrawn. 

((;)  This  r\jle  shall  not  prohibit  any 
transaction  or  transactions  which  the 
CUimmission.  upon  wnlten  recjiiest  or 
up<in  Its  own  motioa  exempts,  either 
unconditionally  or  on  specified  terms 
and  conditions 

By  the  Cummissiun. 


Date  March  A.  1988 
looalhan  G.  Kats. 
Hecretary 

Ragulalory  Flaxibaity  Ad  Cattifkatioa 

L  Oavid  S,  Ruder,  Chairman  of  the 
Secunties  and  Exchange  Comnussion.  hereby 
certify  purtuanl  to  5  U  SC.  O05<b)  thai  the 
proposed  amendmenti  to  Rule  lOb-4  set  forth 
in  Secunties  Exchange  Act  Release  No.  28008. 
if  promulgated  will  not  have  s  significant 
economic  impact  on  s  lubstantial  number  of 
small  entitles.  The  reasons  for  this 
cemflcatlon  are  that  the  proposed 
amendments  (I)  only  prohibit  certain  conduct 
and  do  not  impose  any  recordkeeping,  data 
collection,  or  reporting  requirements  on 
entitles  subject  to  the  RuJe.  and  (ii)  do  not 
result  in  substantive  changes  to  the  Rule, 

Dated  March  &  1968. 
David  a  Rud«. 
Chairman. 

[W.  Doc  a»-5«ie  Filed  3-14-88:  8:45  am] 
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17  CFR  Part  240 

I  R«L  No.  »4-2M0t:  Fl«  No.  S7-10-MI 

Customer  Protection — Rsservesand 
Custo<ty  of  Oecurtttes 

aocncy:  Secunties  and  Exchange 
Commission. 

ACnosc  Proposed  rule  amendment. 


:  The  Secunties  and  Exchange 
Commission  (  ■Commission")  is 
publishing  for  comment  a  proposed  rule 
amendment  to  its  customer  protection 
rule  The  amendment  will  expand  the 
categones  of  instruments  that  broker 
dealers  may  deliver  as  collateral  to 
customers  from  whom  they  are 
t)orTowing  government  secunties.  In 
addition  to  the  instruments  currently 
permitted  under  the  rule,  the  amendment 
will  allow  broker-dealers  to  deliver  as 
collateral  "government  secunties,"  as 
defined  in  s.'Ctions  Ta)(42)(A)  |fy 
secunties  issued  by  the  Government 
National  Mortgage  Association)  and 
3(a|(42)(B)  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act"),  and 
secunties  tg,sijtd  or  guaranteed  by  the 
Federal  Hume  Ix)an  Mortgage 
C^orporation.  the  Federal  National 
Mortgage  Association,  the  Student  Loan 
Markiting  Association,  or  the  Financing 
Corp<jralion.  In  the  intenm.  the 
Commission  is  authonzing  the  Division 
of  Market  Regulation  ("Division")  to 
iHHiie  a  letter  to  the  Public  Securities 
Association  stating  that  the  Division 
will  not  recommend  any  action  to  the 
Commission  if  broker-dealers  expand,  in 
accordance  with  the  proposed  rule 
amendment,  the  categones  of 
instruments  they  deliver  as  collateral  to 


customers  in  government  securities 
borrowings. 

DATl:  Comments  should  be  received  by 
May  I.  1969. 

AOOMSSSfS:  Persons  wishing  to  express 
their  views  should  submit  their 
comments  in  triplicate  addressed  to 
Jonathan  G,  Katz,  Secretary,  Securities 
and  Exchange  Commission.  450  5th 
Street.  NW..  Mail  Stop  6-fl.  Washington. 
DC  20549.  Reference  should  be  made  to 
File  No.  S7-10-89. 

FOM  FVNrrHCn  INPOfOMTION  COSTTACr 
Michael  A.  Macchiaroli  at  (202)  272- 
2904.  Michael  P.  Jamroz  at  (202)  272- 
2372  or  Jerry  W.  Carpenter  at  (202)  272- 
3728.  Division  of  Market  Regulation.  450 
5th  Street.  NW,,  Mail  Stop  S-1, 
Washington.  DC  20549, 
SUmf  MCNTAnv  INFOnMATtOM: 

I.  Background 

The  Commission's  customer 
protection  rule.  Rule  15c3-3  (17  CFR 
240.15c3-3)  under  the  Exchange  Act, 
requires  that  a  broker-dealer,  among 
other  things,  promptly  obtain  and 
thereafter  maintain  physical  possession 
or  control  of  all  fully-paid  and  excess 
margin  securities  carried  by  it  for  the 
account  of  "customers,"  '  Paragraph 
(b)(3)  sets  forth  certain  conditions  under 
which  a  broker-dealer  may  borrow  for 
Its  own  use  customer  fully-paid  or 
excess  margin  secunties  without  being 
deemed  to  be  in  violation  of  the  rule's 
possession  or  control  requirement. 
Paragraph  (b)(3)(iii)  requires  that  the 
broker-dealer  and  the  lender  enter  into  a 
wntten  agreement  that,  among  other 
things,  specifies  that  the  broker-dealer 
must  provide  to  the  lender  collateral 
consisting  exclusively  of  cash.  United 
States  Treasury  bills.  United  Slates 
Treasury  notes,  or  an  irrevocable  letter 
of  credit  issued  by  a  bank. 

Because  the  borrowing  of  government 
secunties  plays  an  important  role  in  the 
government  securities  market,  the 
Commission  believes  that,  for  purposes 
of  the  customer  protection  rule,  the 
categones  of  instruments  that  broker- 
dealers  can  provide  to  customer  lenders 
in  government  securities  borrowings 
should  be  expanded.  Therefore,  the 
Commission  is  proposing  for  comment 
an  amendment  to  the  customer 
protection  rule  to  allow  broker-dcdlers 
to  provide,  in  addition  to  the 
instruments  currently  listed  in 
paragraph  (b)(3)(iii]  of  the  rule,  certain 
government  securities*  as  the  collateral 
in  government  secunties  borrowings 


n.  Proposed  Change 

Currently,  paragraph  (b)(3)(iii)  of  the 
customer  protection  rule  requires  that  a 
broker-dealer  borro%ving  securities  from 
a  customer  provide  to  that  customer 
collateral  "consisting  exclusively  of 
cash  or  United  States  Treasury  bills  and 
Treasury  notes  or  an  irrevocable  letter 
of  credit  issued  by  a  bank  as  defined  in 
section  3(a)(6)(A)  through  (C)  of  the 
Securities  Exchange  Act  which  fully 
secures  the  loan  of  securities  *  '  *." 
The  proposed  amendment  will  allow  a 
broker-dealer  that  is  borrowing 
government  seciuities  to  provide  to  the 
lender  collateral  consistiiig  of  either  the 
instruments  currently  listed  in 
paragraph  (b)(3)(iii),  government 
seciuities  as  defined  at  sections 
3(a)(42)(A)  and  3(a)(42)(B)  of  the 
Exchange  Act  *  or  securities  issued  or 
guaranteed  by  the  Federal  Home  Loan 
Mortgage  Corporation  ("Freddie  Mac"), 
the  Federal  National  Mortgage 
Association  ("Fannie  Mae"),  the  Student 
Loan  Marketing  Association  ("SaUie 
Mae"),  or  the  Financing  Corporation 
("FICO").  The  proposed  amendment 
excludes  zero  coupon  bonds  and 
"stripped"  securities  as  instruments  that 
may  be  pledged  as  collateral. 

In  a  request  that  the  Commission 
review  the  categories  of  Instruments 
that  may  be  provided  as  collateral  to 
customers  in  government  securites 
borrowings,  the  Public  Securities 
Association  ("PSA")  *  stated  its  belief 
that  the  Uquidity  of  the  government 
securities  market  would  be  improved  by 
permitting  broker-dealers  to  use  the 
government  securities  set  forth  in  the 
proposed  rule  amendment  An  increase 
in  liquidity  would  result  because  broker- 
dealers  would  be  afforded  greater 
flexibility  in  the  types  of  government 
seciuities  that  could  be  pledged  as 
collateral  in  the  securities  borrowing 
used  to  cover  their  short  sales  and  fails 
to  deliver.*  The  PSA  also  believes  that 


'  Th»  term    ruftocn^r    ti  defitud  al  luhparsgraph 
NlUlof  Rui»  15C3-J 

■  Tht  Irrm    f|Dvmun«nt  »»cunl>*t    is  defmcd  hI 
StTlion  lin|(42|  of  (he  Exchan|i«  Act 


*  For  ■  tecurity  to  fall  within  the  definition  of 
"govemmenl  (ecurities"  found  at  section  3(a)(42)(B) 
of  the  Exchanfte  Act  it  must  among  other  things,  be 
designated  aii  "exempt  tecunty"  by  the  Secretary  of 
the  Treasury.  The  current  Ust  of  designated 
iecurltiei  is  found  at  52  FR  38SSe  (Oct  IS,  1987). 

'  The  PSA  representi  approximately  300  l>anki 
and  broker-dealers  that  underwrite,  trade,  and 
diatritnite  U.S.  government  •ecuritiea.  federal 
agency  aecuntiea.  certain  mortgage-backed 
aecurities.  and  itate  and  local  government 
•ecuritiea.  All  primary  dealers,  designated  by  the 
Federal  Reserve  Bank  of  New  York,  in  U.S. 
government  lecuhtiea  are  members  of  tl>e  PSA. 

*  Since  the  market  for  Treasury-isaued  •ecuritiea. 
In  particular,  depends  upon  the  broker-dealen 
ability  to  effectuate  thoil  sale*  without  undoe 
expense,  flexibility  in  the  government  securities 
which  could  be  used  ai  collateral  will  increase 
liquidity. 


by  expanding  the  pool  of  government 
securities  that  could  be  pledged  as 
collateral  under  the  customer  protection 
rule,  hquidity  would  be  increased 
because  the  financing  opportunities 
available  to  broker-dealers  in 
connection  with  their  market-making 
activities  would  be  significantly 
expanded.* 

The  Commission  preUminarily 
believes  that  the  PSA's  request  that  the 
Commission  expand  the  categories  of 
instruments  that  broker-dealers  may 
deUver  as  collateral  to  customers  in 
government  securities  borrowings,  and 
the  basis  for  that  request  have  merit 
therefore,  the  Commission  is  publishing 
for  comment  the  proposed  rule 
amendment  The  Commission  requests 
comments  on  the  sources  of  potential 
costs  and  benefits  associated  with  the 
proposed  amendment  to  the  customer 
protection  rule  and  seeks  quantification 
of  any  costs  or  benefits  identified. 

The  Commission  also  requests 
comments  on  the  propriety  of  amending 
the  rule  to  p>ennit  broker-dealers  to 
dehver  as  collateral  to  customers  in 
borrowings  of  equity  securities  or  other 
debt  securities  the  government 
securities  set  forth  in  the  prop>08ed  rule 
amendment  Specifically,  the 
Commission  seeks  information  and 
evidence  indicating  whether,  from  the 
standpoint  of  customer  protection,  a 
distinction  should  be  made  between 
collateral  eligible  for  loans  of 
government  securities  and  collateral 
eligible  for  loans  of  other  securities.  If 
appropriate,  would  such  a  distinction  be 
based  upon  the  nature  or  needs  of  the 
customer  lenders,  upon  the  nature  of  the 
borrowed  securities  or  their  markets,  or 
upon  some  other  consideration?  The 
Commission  also  seeks  comments  and 
quantifiable  data  on  such  questions  as: 
(1)  How  widespread  is  the  practice  of 
borrowing  equity  securities  or  other  debt 
securities  from  customers  [e.g.,  to  cover 
short  sales,  fails  to  deliver,  or  other 
similar  situations);  and  (2)  to  what 
degree  would  customer  lenders  in  such 
transactions  accept  collateral  other  than 
the  collateral  now  permitted  by  the  rule? 

DL  Regulatory  Flexibility  Act 
Certi^ation 

Section  603(a)  ^  of  the  Administrative 
Procedure  Act*  as  amended  by  the 


*  Currently,  a  broker-dealer  holding  government 
•ecurities  that  are  not  allowable  collateral  under 
paragraph  (b)(3)  of  the  rule  must  fir«l  uae  thoae 
government  lecuritie*  to  txirrow  cash  and  then 
pledge  the  cash  as  collateral  in  the  •ecurities 
borrowing, 

'  5  U.S.C  803(a). 

•  5  V&.C  551  et  seq. 


Regulatory  FlexibiUty  Act*  requires  the 
Commission  to  undertake  a  regulatory 
flexibihty  analysis  of  all  proposed  rules 
or  proposed  rule  amendments  to 
determine  the  impact  of  such  rulemaking 
on  "smaU  entities."  Section  605fb)  of  the 
Regtilatory  FlexibiUty  Act  specifically 
exempts  from  this  requirement  any 
proposed  rule  amendment  which,  if 
adopted,  would  not  "have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

Chairman  Ruder  has  certified  that  this 
rule  amendment  if  adopted  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  most  broker-dealers  who  are 
involved  in  the  borrowing  of  government 
securities  from  non-broker-dealers  do 
not  fall  within  the  meaning  of  "small 
business"  or  "small  organization"  as 
defined  by  17  CFR  240.0-10. 

IV.  SUtutory  Authority 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  sections  15 
(c)(3)  and  23  thereof,  15  U.S.C.  78o(c)(3) 
and  78w,  the  Commission  proposes  to 
amend  S  240.15c3-3  of  Title  17  of  the 
Code  of  Federal  Regulation  in  the 
manner  set  forth  below. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeepmg 
requirements.  Securities. 

V.  Text  of  Froj^KMed  Amendments 

In  accordance  with  the  foregoing,  it  is 
proposed  to  amend  17  CFR  Part  240  as 
follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  as  follows: 

Authority:  Sea  23,  48  Stat,  901,  as 
amended  (15  U.S.C  78w)  *   *   *  J  240  15c3-3 
is  also  issued  under  Sec  15(c)(3).  15  U.S  C 
780(c)(3). 

2.  By  amending  §  240.15c3-3  by 
revising  paragraph  (b)(3)(iii)  as  follows: 

§24ai5c3-3    Customer  protection— 
rossrvac  and  custody  of  satuilUas- 

(b)  Physical  possession  or  control  of 
securities. 

(3)  •  •  • 

(iii)  Specifies  that  the  broker  or  dealer 
(A)  must  provide  to  the  lender,  upon  the 
execution  of  the  agreement  or  by  the 
close  of  the  business  day  of  the  loan  if 


•  Pub,  L  No.  96-354,  »4  Slat  1164  (1980). 
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the  loan  occur*  •ubsequenl  to  tha 
cxeoutton  of  tha  mf^^mtaaaX,  ooUaiarmi 
ainsiating  excJiniveljr  of  cash.  United 
Sidliri  Tr««iurjr  bill*.  United  S(4it«« 
TrT«»ury  notet.  or  »n  Irrevocable  letter 
of  cn-dii  iaaurd  by  a  bank  a*  defined  in 
nation  J^aXfl)  (A)  thrtrunh  (Q  of  the 
S^t  unti<-«  Kxchnnj^e  Act  which  fully 
gfijin**  the  loan  of  »ecuntie«  or.  when 
the  broker  or  dealer  it  Ijoirowing 
«i)viTnmenl  secuntie*.  collateral 
(  iins!Htin«  of.  in  addition  to  that 
pr»'vi()u»ly  provided  for  in  thii  iectUMi 
|!)ul  exduilinR  lero  coupon  bondt  and 
"•tripped"  »e<:\intieB).  "mivemmenl 
gc(  unties"  a*  defined  in  »ectkjn 
3(«H42)(  A)  or  »ecfi(>n  3{a)(42)(B)  of  the 
Se<:untie9  Rxt.hanjte  Ad.  or  »ecuritie« 
isdiM'd  or  guaranteed  by  the  Federal 
Home  Loan  MortRage  Corporation,  the 
Federal  National  Mortgage  Asaocidtion. 
the  Student  Loan  Marketing 
Association,  or  the  Fiaant.iixg 
(Driioration  nnd  (B)  must  mark  the  loan 
to  the  market  not  le»«  than  daily  and.  in 
th»'  event  that  the  markH  value  of  all  the 
oulBlarKlinj?  »<rcuritiea  loaned  at  the 
I  lose  of  tradui)?  at  the  end  of  the 
business  day  exceedi  1(10  percent  of  the 
( iillnlr-ral  then  held  by  the  lender,  the 
borrowing  broker  or  dealer  must  prfivide 
additional  colUteraJ  of  the  type 
de»<  ril>ed  in  paragraph  n')(3)(iii)(  A)  of 
this  se<  tion  to  the  lendiir  by  the  doee  of 
the  nent  busineaa  day  aa  neceaaary  to 
equal,  together  with  the  collateral  then 
held  by  the  lender  not  leaa  than  100 
p«'n:<Mil  of  the  market  value  at  the 
■eciintiea  loaned,  and 


Hy  ttie  ("ommmiiiii 


|iMi«rtii  G   Hati. 

M-fT  h  a.  1«W 

Raxulatory  Flexibility  Act  Cartif^ratioa 

I.  Diivul  S   Ri]<lfr  (Ihmrniaii  nf  thn 
Se<  urUin*  uul  Kx<.hans«  Contmisaton.  herrtiy 
(■•rlify    ponmant  Id  HI  SC  («»(h),  thai  ihu 
prov«>»«i  sinemlmrni  to  Rule  1S<.5-3  set  forth 
in  Se<  unties  Kn  .han^e  Art  KKiease  No  2BQ0n, 
if  ailopled.  wiil  out  have  ■  ujiniricanl 
eoiruunk  imp«cl  oa  ■  tubstaiillal  numbw  nf 
•mjill  entities   The  reH»«)n  for  this 
Ortifiialion  it  tKdl  most  bruker  daslen  i»ho 
■  re  iiivoIvihJ  in  the  tKirrowuig  iJ  governmert 
•etunlies  fn>m  nun  liniker  <le»len  do  not  fall 
wittiln  the  tnrsiiiTijj  rrf  "smaU  boatnasa"  or 
small  of)|anii.<iiii>n  '  as  definetl  \rf  17  (TH 
240  (>  10 

David  S  Rudw. 

('hiumari 

Daiad   Fahruary  14.  1080. 
KR  [i.>c  l»-ftO^J  nied  J-  14--8U:  «;i5  amj 


FEOCRAL  EMERQCNCY 
MANAOCMENT  AQCNCY 

44  CFR  Pwt  67 

I  Oockat  No.  FCMA-«W1 1 

Prop<M«d  Flood  ElavatkMt 
Dctarminaaons;  Floilda  at  aL 

AQCNCY:  Federal  Emergency 
Management  Agency 
ACnOic  Proposed  rule. 


tumiAirr.  Technical  information  or 
comments  are  solicited  on  the  propoaed 
ba««  (100-year)  flood  elerationt  and 
propoaed  baae  flood  elevation 
modifications  listed  below  for  selected 
locations  in  the  nation.  Theae  base  (100- 
year)  flood  elevatKNU  are  the  basis  for 
the  fVxxlplain  management  measures 
that  tha  commanity  u  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  m  order  to  qualify  or  remain 
qudliQed  for  partxdpation  in  the 
National  Rood  Insurance  Program 
(NFIP). 

DATVX:  The  penod  for  ooramenl  will  b« 
ninety  (90)  day*  fo41owtng  the  second 
pubhcatno  of  this  propoaed  rule  m  a 
newspaper  ot  locai  circulatioii  in  each 
cunuuuuty. 
Aoonasaca:  See  taMa  below. 

^OM  njMTHEn  MrOnMATKM  CONTACT: 
|ohn  L  Matticks.  Chief.  Risk  Stndiea 
bivlsKjn.  Federal  htsurance 
Administration.  Federal  Emergency 
Management  Agency,  Washington.  DC 
2047Z.  (202)M«-Z7B7 

tufnjutmrTMn  wtrcmmAiiom.  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (ItXVyear)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  tha 
nation.  In  accordance  w^th  Section  110 
and  Section  2SM  of  the  Flood  Disaster 
Protection  Act  of  1973  fPub  L  93-234). 
87  Stat,  gea  which  added  Sectkm  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  Xin  of  the  Housing  and 
Urban  Development  Act  of  1908  (Pub.  L 
t»-*M)).  42  U  SC  40(n-412a  and  44 
CrR67  4 

Theae  elevations,  together  with  the 
fluodplain  management  measures 
required  by  i  90.3  of  the  program 
regulations,  are  the  mimmoro  that  are 
raqwred.  They  should  not  be  oaaatnwd 
to  mean  the  oammanity  moat  change 
any  existing  ordinances  that  are  more 
stnngant  m  Ibeir  floodplain  manageaient 
re^iairesnantB.  Tha  ooauBunity  aiay  at 
any  time  enact  stricter  re<]uiiaiueuts  on 
Its  own,  or  pursuant  to  policies 
established  by  other  Federal  Stala.  or 
regional  entitle*.  These  propoead 
eievstions  will  also  ba  isaad  to  caioiiate 


the  appropriate  flood  tnauranca 
pramium  rataa  for  new  buildings  and 
their  contents  and  for  the  second  layer 
of  insurance  on  existing  buildings  and 
their  contents. 

Pursuant  to  the  proviaions  of  i  US-C 
e05(b).  tha  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergeocy 
Management  A^ncy.  hereby  oertiiiea 
that  the  propoaed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  ■  significant  ecooomic  impact  oo  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
Section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  floodplain  area. 
The  local  commumty  voluntarily  adopts 
floodplain  orxliQances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  m  compliance  with  Federal 
standards,  tha  elevations  prescribe  how 
high  to  boild  in  the  floodplain  and  do 
not  prohibit  development  Thus,  this 
action  only  forms  the  basis  for  future 
local  achoos.  It  imposes  no  new 
requirement,  of  itself  it  has  oo  economic 
impact 

List  of  Subjects  bi  44  CFH  Part  tr 

Flood  insurance.  Flood  plains. 
The  authority  citatioo  for  Part  67 
continues  to  read  as  follows. 

Authority:  42  U  S.C  4001  et  m<^ 
RaorKantzaUon  Plan  No  I  of  1B7R.  E.  O 

12127 

The  proposed  base  (100-year)  flood 
eievstions  for  selected  locations  are: 

Nii.»  mill  BAai  <«oiy-*<iM|  flooo  fajimmwa 
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Pnoeoaco  BAas  (ioo-ycar)  Flood  Ej.cvatiohs— Conanuad 


Sowoa  01  Mooting  and  loeaSon 


Sanm  F«  n—r  WSfwi  oommunHy 

Mapa  avaSaMa  faf  biaapacSofi  at  Via  Cay  Has, 

Hampton.  Flonda. 
Sand  Coiiwnanli  lo  Tha  Honovabta  L^la  WMhanv 

■on.  Mayor  CNy  o<  Hampton.  P  O  OraMr  2S0. 

Hampton.  Flondi  32(M4 


OoaaS  (vHass^  lartiaon  Cotaily 

Sojm  Tituitrr 

Jusi  du— saaiii  o)  RoosmaM  S>ael 

Juai  dOOTiaaaam  0)  Mnoa  Canaal  GuM  Raikoad 
Jual  du»iia>aaiii  ol  Tomn  Road _ - 

Nor*  Titultrr 

M  mousi 

Jual  aoawaaaam  o<  Tomn  Road 

al  *<a  Vlhoa 

•and  wnwwanti  to  Tha  HonoratSa  Samust  CMi- 
araon.  MB^s  Prwdant.  Vliaga  cH  DoiMl.  Vil- 
lus Hal,  Boa  82.  OotMt,  anoa  62BZ7. 

■MMr  («■■••>.  asBna  CouMy 
Muk*  Foiti  Sttna  Amt  \MSSn  oommunNy  —_ -. 

Otioaa  n  tia  qui   S]  Uotal,  Muddy,  Mnoa. 
Sand  oommanti  to  Tha  Honoitfita  .lohn  MoSnaf- 
oio.  Acang  Mayer.  VSMga  o)  Muddy,  vaaga  Hrt 
182966 


Sand  caw— anti  to  Tha  MunoiiMa  WMam  DuH. 
Oalrnian,  County  Cuiwwaawnam.  Canol 
Cotmly.  county  Cotrtiouaa.  Datptv,  Indana 
4a«23 


MAaa 

BaMrt  laayV  "MSe  Ceanly 

U&  nouM  1  •taoutwmoofpcmtlmta^ 

nnuM  y                                - 

us' 

Shoralvw  fli  ^*WBHnot\  Port 

— 

ShotaSna  ai  Pariona  Road  (aMandad) 

Aiaa  iniinaiiani>  200  laal  mutnaal  o«  U.& 

Rout*  1  Liuaawg  onar  LiOM  Rnw 

71  Chwtii  Skaal.  DiSaa,  Mana. 
Sand  oommanti  to  Tha  Hanoi  atila  Mary  Paga 
vwwv   hiayo  o<  *<a  CMy  a«  OiMaat  Matdo 
Co>«ay.    71    Chwcfi    Saaai    DiSail    Mama 
oasis 


I  HSI  (laaai^  Hancodi  COMRty 


M 


770  1 


HwtW   - 

o«f«gh 


BtmHtBtr 

Al  Hut)  Mand 

Al  Fogg  Coxa — 

MBHaaroaook 
Al  oonSuanca  Mdh  McHaard  Coxa 
456    tai 


Routa  17«_ 


Bkia  HB.  MainaL 


I  m  *m  To«n  Hal. 


#Dap» 


ground. 
'Elat*. 


(NGVD) 


•140 


•395 

•397 
•403 

•403 
•406 


•370 


•546 

•679 


•to 

■12 

•16 
•19 
•24 

#1 


•12 
•50 


•12 
•17 


•12 

•16 


PnoraacD  Basi  (IOO-vcau)  Fumo  Elev«tiom»— Conanuad 


Souroa  o(  Hoodhig  and  locaSon 


Sand  oommaiai  to  Tha  HorKirabIa  Gortton  Emar- 
aon.  Chaaman  o<  Sw  Town  ol  Blue  Ha  Board 
ot  Satactmaii.  Hanoock  Coway.  PO  Ba>  41^ 
BtuaHM,  Mama  04614 


Jay  (toaaiX  FrankSn  County 


AfproKwiataty    1,300  taal   nxtraam   ol   Riey 
Dam 


ConSuanoe  irah  Andoacoggm  Rh^ar 

Appronmalety  6.050  teat  upaaaam  <t  Moraa 

HS  Road  Bndga 

Maaokw  0/ook. 

Al  oonSuanoa  ivNti  S^^arwnSa  Straam . — 

Approamataty   4.150  laal   upaaaam  d  Slata 

Routa  17  Bndga 


i  «  tw  Coda  En- 
torcamam  OMoar't  VaA  96  I4ain  Siraat.  Jay. 


Sand  oonwnanlt  to  Tha  Honorabia  Charlas 
Noonarv  Jay  Toam  Manag»,  Frantdin  County. 
90  Mam  Strnat,  To«m  OMca.  Jay,  Mama  04239 


Cotaay 

»m«»  Oaait  Approamatriy  100  laal  upaaaam  ol 

Routa  187  to  oonSuanoa  ot  ManaSald  Ctaak  — 

MviMatf  Owtt  Emjia  langlh  wriSwi  cotamuraty — 

Soufmimt  OaMt  From  oonSuanoa  wiSi  MvaSald 

daak  to  iwaoyinialit)  300  Ital  i^aaaam  o< 

Rouli  187 

Ffom  SouSnaaal  Craak  to  appuwaiiatnt)  3.000 


From  ipnuMmtrtii  3.000  taal  aaal  ol  SouSv 

waal  Craak  to  CXmn  Mand 

BngHtmrnn  Bar 

Oiaiaaiia  al  Shoray  Co«a  on  Roqua  lilana 

StioraSna  naar  Qraal  Bar 


Shoratna  naar  Dunn  liland  ™— . 

filmiSm  naar  Giaal  Haad  on  Ropua  Mand.... 
Oiandtoraiir 

Souti  ol  Squra  Pomi  on  Roqua  Mand 

Shoratna  al  Paavi  Cova 

Stnratna  al  Bunkar  Com __ 


Al  Mtoralna  m  Roqua  Mand  Harbor  . 

Ju«  wuti  ol  Qraal  Bar . 

8ou»  ol  Bar  Mand 


Bormay  Poaa  on  Roqua  Mand .. 
Slwraina  al  UlSa  Pond  Baach . 
ShoraSna  al  KaSy  Poaa 


Stioratna  al  RNna  Poail 

SouSwn  iharafeia  ol  LiOto  Spnxa  Mand 

Eaatam  moratna  ol  Qnal  Spruoa  MvK) 

Al  amal  Mandi  norViaaat  ol  Graat  Spruoa 


Sepum  Pmsagt: 

NorvNvaai  vioraana  oi  naao  iiamor  laiano- 


Shoralna  al  Martt  Mand 
ASstMka  Htfbor 
Al  Mandi  msw  harbor, 
ol 


Saiyyar  Cowa _ 

NorSwm  tfwratna  Hoptona  Poail 

Soulhim  itaatna  Hopkra  Pomt 

Old  Houaa  Pomt.- 

Sanoy  Awar 

Al  Rouli  187 _ 

Al  oonluanca  ol  Chandar  Bay 

mdton  Hum-  From  oorakimoa  xah  ASanac  Ooaan 
to  itJtJ<u»»ia»ty  1.5  mla  HJrtaani  ol 
M»i  Snara  Craak. 

Snmu  Oaa*.  From  oonSuanoa  ol  Indan  IWv 
upaaaam  to  RouM  187 

Hay  Owafc  EnSra  langtfi  aiMhm  commhmlly 

Jonaiport.  Matoi. 


fDapSi 
mlaai 


ground 
^Elava- 


(NGVD) 


•331 

•382 
•371 
•386 

•372 
•373 


•13 
•13 


•13 

•13 

•17 

•13 
•18 
•17 
•17 

•13 
•13 
•13 
•16 
•17 
•18 
•18 
•18 
•ib 
•24 
•24 
•24 
•24 

•24 

•13 
•24 
•24 

•16 
•24 

•13 

•13 
•15 
•21 

•13 

•17 


•13 


•13 
•13 
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So>vc«  ol  Itoodmg  and  locaaon 


r  160^ 

atox* 


(»»GVD» 


Send  oommerti  lo  The  Honorabte  Ke*  On^cf. 
Fr«  SaleiJiiiaii  <y  Ihe  Town  o(  Joneaport 
Wa*»iglon  County  PO  Bo«  30'  jorwscxn 
04649 


(loaml,  WaiMngton  Cotmty 
Samyan  Brook 
Approiomately  60  lae<  dovrwrsarK  cX  WyTiw 

Road.- 

Approamately  24G  leal  k^ialraarr  ol  Waihngtor 

SVaol 

Sanymt  Broot  Brancti 
Al  conSuarva  <nai  Sawyart  Brook 
Approjumalaty  142  laal  upaaearrv  oi  conAuerK« 

«*  SaaiyarT  Brook ____„__ 

Narraguagu$  f^wr 
Al  FMi  PomI    ..__ 


SOO  laei  aaal  oi 
Bayviao  Saeai  and  U  S  Rome  iA 


Ntnaguagug  Rmv  iShatom  RooOnf  Armt 
Nor«i  ol  Bayvieo  Straai  ano  aas  ol  Bnoge 
Saaai  (U.S  Rooti  lA) .^„ 

.4ainacCbaan 

Weal  «de  d  Torr  Leigfiior  Pom  Road 

Shorekna  ol  Mormonor  Cona 


al  Sia  Toam 
Oikoa.  MCndga.  Mama 

Sand  comwiaiM  to  Tha  HornrMiie  MNkaix 
Traworgy.  Manager  of  the  Tooti  oI  Mainogi 
Waahmgton  Coimly  PO  Boi  66  Marage 
Mam  04658 

NoMaaorv  (Iotmi^  Llncokn  County 
CMnanaccOf  Late    Enara  ihorelmi  warm  corpo 

rato  Inali 
fitmaoud  Pont  Enere  inorelne  wthr  corporali 

turn 

Ou.-*pui»»>  Pond  Enare  tfiuwiiiii  Mlhm  corpo- 


•11 
•11 
•11 
•12 
•11 
•23 

12 

•11 
•22 


SaH  Bay    Erara  ittoratne  Mltw^  corporate  tmas 

CMk'i  OIkoa.  Routi  1.  Notiaboru.  Mane 

Sand  Ciommanti  to  The  Honor  abte  Bob  Spaar 
Chamnan  ol  tie  Toan  ol  NobteCtro  Boara  oi 
SctetaiiaiL  Uncom  Cotmty  Tcwr  Otkoe  Rout* 
1.  Bon  168  Noblabaro.  htaaie  046£1 


•81 


•81 

MO 


^iHa  Haad  (toaml,  Rnoa  County 

/Uariac  Ooaan 

Waikim  and  ol  Aifi  Mand 

WaMamand  ol  Monroe  iMnd 


NorVwraitam  end  ol  Stieap  *•*—** 

SouamaiMri  end  ol  Sheep  Mand 

Soulh«ia«am  end  ol  klonroe  Mand 

Mape  mnSabte  tor  Inapactlen  al  tfie  Mimrr^ 
Bukkng,   Star   Route   32    Owli   Head    Mama 

Sand  ojnanaiiU  to  The  Honor  Mile  Jack  Rauacr. 
Chamnan  ol  V»  Town  ol  Oirts  Head  PMrnng 
Boara  Kno>  County  St»  Route  32  Bo>  176. 
OatiHaad.  Mama  04854 


•12 
•18 
•13 

•18 
•18 


I  CoMily 


Bar  iMa  Ouaat 

Al  mouSi 

Jual  toatFeem  ol  U  S  ikgniay  110- 


Abom  1100  laal  donmeaearn  ol  CSX  ^ 
Abom  450  leal  upaaaam  d  Slate  >^g^May  56 

lj*a  ttrttgar  Along  ihoekne 

Sar  Laka    Along  «<orakne 


•5S4 
•585 

■be; 


tor  InafMCtlon  al  me  Tt^amaric 
Hal  4100  Hoklen.  Maranea  MKfagan 

Send  corimaaai  to  The  Honorabia  JOhr^  ^  Arv 
deraon.  St«erv«or  Toematia)  or  liteianat 
ToMneh<>  Hal  4100  HoMerv  Manulea  Mdk- 
gan  40660 
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Wj 


Al  M  I 

I  at  loc<i  Oaimcfi  Cam 

AMI  juMi  ■»  Mm  ji  S<   Amrvn  I 
I  at  S(   *ra*« 


mrMn  cmm  (-Ml         J 
wtra  Lm>«  taai 1 


*?«4 

•J41 


V«ul  I'OO  !■ 

Ju*  Ji— — 111    1)  AbanlMn  TiCulart  [>■« 


T<«> 


About  r'OO  iwK  mm  111  at  Corvtf - 

Atuut  I4M  <■«  Ju»iwi—i'i  tit  I 
I  at  I 


OI«c»     Car»f    r«#»«iu««,    C'.«r»i«(|»     »«Dr»> 


S«ri  txumnmn  <o  '*m  noronttm  UmM  M>.»f. 

Wbora    Cair%     C<iwi%    UiuCnuML 


Jual  dpaawM  at  Hotiftntor  fVxK) 

AOoul  MO  «MI  4W««»»'  at  MUHW'*)"  '*<>«l 


Norr  ITMnWi  Saw*.  LOT*.  OMo 

Mnd    f^ «■»■■«.  Boanl  o<  U.»i»i<— Mil.  ABan 
ixxrty   Oo«»«»  Cowwou**,  Uma,  ONo  •M01 

■MMv  t«*i«»k  MoMMid  Cowty 

Atnll  r»  mf  JLI  ■■■■■—  at  OMB  FtaMM  W  .  -J 

AlMU  «  4  iMM  i<>Mvani  a<  Smm  RoU*  W . 

So.  JOT  n  a«  SMA  oiiiv  0)«d  ««a 

..-^.C-^M*—,-— — * 

■3/    .                                                                  _.. 

Same  umwiii  Id  Dw  Motiortif  Jwbm  a 
Fama.  Chavmar  at  tw  Logan  CovKy  Lo>sni» 
■on,  Ujgan  CourMy  Coi^mouaa,  301  E.  Hairv 
■on.  Qavna.  Ouamma  73044 


I     ftom  Ooomm  Ltm  fflaT  I 

Adproamaialy  26.900  laat  i»»M«a>aai»  at  SktO  | 

Dn«r»  Road        __     _ .         .^    .  _. 
<|i|iinimf»  770  laal  Kmaatii  d  Stack  Dnn*  I 

!  Roatl --._..       -      ..       ._     

ApproonaMK    tSaOD  laal   i4M»«a>n   ol   SUM 
IV >«•   -  ■ 

OMMuoan  AtMr 
I         AjiQi  otnlati   2.P50  «•«  Jciin—am  at  SlaM 

I  Vai  3'     

*<vBK3  A»»i-Tna»W)     i  675    laal    i<iavaatn    ot    Slata 

■«A"  i>gti»ai  31  

'iniiiin— ■%  400  iB«  i^tmmtm  al  «M  Sam  .. 

I         Cou«y  CowVwuaa.  Si3  Caiaar  Straat.  La*a- 


Sand  ujaaiiai  io  nia  Mumataa  Ww  Shaat, 
CHaapanon.  Laaa  Ccw%  Boatd  at  Cotwi*^ 
•ntiafm.  Lite  Oavair  CouVioua^  513  Cantai 
.OliponS7«30 


•4. 710 
■4.730 
•4  767 


•4jr5 

•4.401 
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Pnoroes)  Bak  (iOO-tcam)  Fuwc  EtcvATiOH*— Conknuatl 


Souroa  o4  Aoodng  and  localion 


(NGVD) 

KMNSYLVAMA 

Om'— tfOaart 

'1^14 

•1.628 

al  ■«  Bissiigh 
ai**iB.  Htakoty  Saaal.  A«w*a.  Pawaa/tDnaa. 
Sand  uMiaiiaiili  lo  TTw  Mor<ofit)t«  Gregg  LidaMi, 
Pi  aadam  ol  tw  Barousn  ot  Aatw**  Covici. 
Cafi«na  Caw%,  P  O.  B«a  136.  A«N«a,  Pann- 
•ytmaa  ieeia 


Hl«M 


Mtr),  M*  OavtHf 


£«a»  BkukU  Cemmul  Omk: 
Ml 


Al  ocnauansa  ot  Ctme  Creak _.. 

OmwOmk 
Al   Conluanoa   wm   Emt   Branc*   Connaaui 
Oaak 


,  Connaam.  Paiina|)t»aw». 
I  MTha  HuMfKa  Call  W  9iim^ 
ol  na  Toamahv  al  Con- 
I  el  tt>anaaoti.  bm  CaB%.  ao. 
1.  Atnn,  r^»<a»«Ma»»a  16401. 


OMBity 


I  m  M.  SteaHar-t 
honi«  Bob  234.  OaataaM.  renna|i»ieni«. 

Sand  uiiiaiianfc  K>  The  HuiuitaMa  Ei«*i 
Stwattar.  Piaataaw  al  tie  OaakaKM  BofougTi 
Counc*.  Mtana  Odi««|i.  Bm  294. 
I  15732. 


A(«lrt■amaM^  1.440  laal  doiwiaMam  ot  coaMa- 

•1336 

AoprtannaMty  0  ?  nria  ivaaaaa*  ol  Stale  Roula 
240 

•1.417 

Dtan  Hut 

•1.261 

Upaaeetn  txirpotaia  Irmta - 

Ru»i  Ba*.  Toarahti  Sacraiary.  RD  2.  Chawy- 

•1J22 

Sand  uuiiawiM  Id  Ttia  HonotatHa  Martn  Baaar- 
bau|^  Oaaman  ot  »ia  Tovraho  ol  Giean 
Bowd  ol  St«>ar«aors.  kvtana  County.  R.D  #2. 
Boa  121.  Oymar.  Penw»»<a»aa  15724 


mona  (borou^).  Ctaar«aM  Counly 

OtaanlaA^  Oaafc 

Al  liuamaeeatn  cotporale  Imtls - 

Al  uiMVaatn  otvporate  lanrta — — 

BiAlMa.  Bai«*id  Svaal.  Irvana,  PatmayMarm 
Sand  ciommanli  lo  The  Honorable  Ran(>y  OuUar. 
riiiiii*iiaii  tor  Via  Borough  of  Irvona.  Oaer- 
ftald  Couify,  Bon  64.  Irvona.  Pera<S)A«araa 
166S& 


TOB 


iia>n  ffuwiialHil,  Certain 
CoaMy 


ylgnaammli  Oaa* 
Al 


fDeptt) 
n  leal 
atxjwa 
ground- 
'Eleve- 


•640 
•871 


•871 
•878 


•861 
•860 


•1.033 
•1,037 


•1.036 
•1.038 


•1.370 
•1,376 


Pnopoeco  Bace  (iOO-year)  Flooo  EiEVA-noMS— Commed    {     Pnofoeco  Bam  (lOO-rtAA)  Flxxic  Eu v^-noHS— Conwuec 


■y 


Sowca  at  Hooctng  and  tocaaon 


fOepm 
n  foal 
above 

ground. 

*Eie»e- 

»on  n 

leal 

(NG^O) 


So««ce  ol  Aoodng  and  locaton 


»Depi* 
»■  lee" 
aoovt 

rouna 

leet 
(NGVD) 


Appronmalety  0  55  me  t«)etreetn  ol  S.R  ZOOS  ...i 

Buarmtm  Oaeat 

At  conlluance  artlh  Aquaelacole  Oeek  

Approamateiy  0  34  irale  upeaeem  ol  CheatnH 
Ridge  Ra*way 

UgCnak 

Al  corAjence  atiffi  Aquailacole  Creek 

Mvroamalely  0.36  mae  i4)elFean)  ot  S.R  2001 .. 

BuMng.  R^  32.  Boa  1211A,  Palmenotv  Penn- 
ayivane. 

Send  ctmaiento  lo  The  Homrabla  Oacge  RoCarv- 
aotv  Cheawin  o<  ••  Tcwtiangj  ol  Loaer  Toe^ 
menavig  Boefd  ol  SiVMnneore,  Cattion  Corny, 
PO      Box     105,     Aquaaracola.     Pann»y>»anla 

18012 


•410 


Coanly 


At  doameeecffi  oupoiala  imlls .. 
All 


■I  Via  Borougfi 


Send  coavnanM  Id  Tlie  liuKwiilila  EtAnrd 
Ge^nloe.  Pi^eaalenl  ol  the  Nwv  nmggoW  Bor- 
ougn  Cowidl.  SchuyUl  Cowny.  250  Oer«d 
Avenae,  Onuagaburg,  Perwiaiiliif  17961 


Al  Maadoa  Diwe  ft-864) 

AfiptaMnaMy   0.48   m* 

RouM  4«3 

SdwyMi 
Al 

Apptoutnaloiy    1.2 
RouM  183 


ol   Slala 


el  8ie  ToMwnip 
Munopel  Bukkng,  NorVi  Mei*ieini,  f^eteieyi^a 
ma. 
Sand  ocmmentt  lo  The  Honor atHe  Barbara  IMar, 
Mamr  ot  the  Tww^ehei  o^  Mor#i  Manha^n, 
Scnuyeij*  County.  R.0  4.  Bo>  4499  Poaaaae. 
PannaylDena  17001. 


PaUuti  (borau^i).  Camtoli  County 
UUb  Chttt  Owtk.' 

At  conAuanoe  eMh  Cliaal  Craafc ~ 

At  »ie  oomiuanoa  «i»i  an  Urvamed  Trixilary  lo 

Line  Cheat  Ciaak _ - 

Urrrnnaa  Tntutmr  1  Uttte  Chest  Crae* 

At  conlluance  witti  Uiae  ChasI  Craek . 

Approvnalety  50  laal  maliueiTi  ol  upctream 

corporeie  ianila  

Mepe  aaatatila  tor  Inapactton  at  the  Borough 

BuMng.  4th  wj  Magee  Streets,  Panon.  Perwv 

«)4vana. 
Send  uxiaiieim  lo  The  Honorable  PaU  J  Short. 

Borough     ol     Patton     CouiKaknarv     Canntvia 

County.  4lh  and  Magee  Streets.  Patton   Penn- 

syloaraa  16668 


Soutf)  awK/i  Saar  Oaafc 
Dotwietream  corporate  ktnts  . 


m  Mr    SMTs 

reaxlenca.  Box  92.  Pevoka.  Pennsylyarae 

Serx]  comtaenls  lo  The  Honoratile  kibdiael  Siaal. 

Si.  Mayor  ol  the  Borough  ol  Paacka.  BuOar 

County.  BCB  82.  Peaoka.  Penweylxawa  16060 


iCtanty 
Oooketl  CnalL 
A()()immaet)  0  15  B«a  duamaaeatii  ol  Stale 

Route  156  - 

AppioMmaialy    0.36    nrale    upakaam    ol    Slala 
Route  ISO 


•454 


•410 
•614 


•549 
•573 


•489 
•594 
•487 
■563 


)r  biepecHea  al  the  ndona 
County  Courmouse  mOMne.  PennswsnM 
Send  cowmenti  Ic  Tha  Honorable  Aicnerc  MMor. 
PresHerrl  ot  the  Sneiocia  Borough  Cok«xi  irK» 
ana  Cot«ny  Box  36  SneK>ci&  PeonevMama 
15774. 


UtOa  SdiuyMi  nivai. 
Appronnatety    6   mke  Oownslream  o<  conflir 

enca  aah  Bruany  Run 
/^iproxiinateiy    1  5    meet    marev^    o>    Slate 

Roule  443 


ai  the  Minceial 
Btaidng,  Wraawi  heniiwitai^ 
Sana  cotnmenii  Ic  The  Honorable  Rx^wrd 
Cakner  Chaawiar  ol  irw  To«Mianc  ol  wekier 
Boerd  ol  SKiemaors.  Scrwyatd  Coway 
McAf»iw  Plaza.  3722  Lengh  Street.  Whaehtf 
Pervwylvana  18052-3438 


HaMOaaK 
ApprxsamaMly  960  leet  uDstraam  oi  conAuence 

w«h  BMCt  Cieafc  and  QuauM  Crae>  

/yspragamalely  0.5  mea  i4>areerr  oi  Man  Saaai 

(SH4010)._ _ 

BuMng,  tO  «IMbi«  SaeeL  »>fe»anj    Panrayl 


■1  ca; 

■1  153 


Send  oorflwenti  to  The  Honorabre  Oeieth  Kneo- 
per    btanagat    ot   *w   Borougn    o< 
CounoL    Carbon    Couray     >o 

18255 


TENNESSEE 


Meiry  County  (ufacorporatad  araaal 

Al  mouth  _ 

About  1  2  rrales  upstreeni  ot  Marren  Road. 
LMe  Ogt)^  OettL 
At  moulh 

Lrtle  OselL 
Al  moulh_ 


.738 
,795 
795 
799 


Jusi  upeaeem  ol  Iron  Bnoge  Road  _ 
Jual  downaaeam  ol  Saw  Rouie  50.. 
Jual  Kiiueerti  ol  Slaw  Route  5C    _ 

Just  duemsuearr  oi  CSX  radroao 

Just  apsfreein  ot  CSX  raaroaa 


Aenon  Creet 

Al  mouth  .  

About  0  e  mke  upctream  ol  Port  Royal  Road- 

Caners  Osek 

AI  mouth  . .._ 

Jus)  doxwsiiuam  ol  Cane's  Cee*  Plia 

Grassy  Swich 

At  mou*! 

About  SOO  leet  upeireair  ol  Pan  Royal 
GrBenkc*  CrealL 
Jusi  upssaam  ot  Hku  Lane 


At  conOuenoe  ol  Greenko  Creek  Tromary.. 
Greentc*  Oeet  Tntxjtary 

At  mouth.  ..     

About  1  b  maes  above  moulh 

UcCormac*  Brancfc 

AI  mouth  


•1  152 

•1  178 


Just  ivsvaem  ol  Beacr  Grove  Road 

UcCutctMon  Creek 

Al  moulh _ 

About  0.3  mla  upstream  ol  Owjisi  Road      . 
Due*  f*fer 

Atxx4  1  6  mkes  dotmsfream  ol  Mdusaai  Perti 
Dn»« 


•14»0  i 


Al  conftienoa  ot  Bear  Oaak 

Sugar  Pat 
About  0  85  mke  aowrwtraarr!  oi  conDuenca  Ol 

CXakty  Cree*,. . _.._ 

About  0  75  mke  Oownslreem  o<  confluence  o> 
Quekly  Creak 
Sugar  Oeek 
About  400  leal  waaaara  al  corAienca  ot  Quel'  I 
Ny  Ciaak .| 


•SSI 
•714 

•577 
•671 

•SS7 
*SS2 
*S28 
*«34 
*638 
*643 
•661 

*S61 
•SSI 

•505 

•674 

••72 
•604 

•580 

•620 

*620 


•738 

*6S0 

•706 

•675 
•560 

•808 

•60S 

•61S 
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rtW^oaKi  »*•»  l'i»  1*^  Fvooc  6lJv«no«— Cor*»i«d 


#0««t 


Pnovoacc  Ban  iiOO-»h*i  ^looo  Eufv«noM»— Conarwid 


»0«i» 


S«,>utc«   i*  *oo<»ig  •»«  iDcafcin 


•t  ir«  '  -ounfy 


;jand    ctmmil'M    ID    'I*    Monof«t»»    MlMMI    C 

Coi*«V      OW^XXl**     Mtxxn    101     l<JiKT«««.     T«rv 

rmmm  JS401 


•on  n 
(NQvtX 


•««4     i 


Soi#c«  o<  »oo<*ng  ina  locMor 


*«••<  ComMv.  I«I«i1.IUI|HIW<  I 


AMvoanMMty  J  10  -nM  >4iMraam  d  HH  AouM 

<4M 
*1   W    law  0«  S«r  f«»p»  tOW—"   ;orpof»«» 


1 0 1     ntM    <.— — III    at    S<a 
nouM  M 

Ai  JiOTnavwn  ' -otfHy  OotnOfi       ______ 

*l  ►!<  (VwM   14M  •«1»ro»l  _. 

*(]pradmMMy     .'S    •■«    <)oi»it»— «r     (}<     SM 

nouM  tM 

AI  ;«■•«•(<<  U>>#<y  oowvarv 

Sand    ooRvnarM    n    ''>w    HonontKa    i«Aov    H 
OrvM     AuMP    Lxxmty    Judva      <     taM    Uar> 


(MMiUI   null*  I 


LJhenub  'lAw 


•and   oommanaa    lo    '»»    nonomna   « 
iiaw^i    Mayor  (ji  rm  •  .m,  ;il  '  ou<ttua     oiora 
Jo    < 'x<«v     'O     •■)■    I'     ^xa»»i«iM«.     TaM* 


4and  Lx»'»i<ai«»  m  "w  ■nxxmCM    /wrta* 

Mavr>    jl    *w      J(«    K    lia««ar    iiaaa 
«xW(    m     ■     tka    '?4    .lay*!"     ••••    '••aa 
'•M*l 


IjHii  iimiaaiy     iiX)    laai    .^'la  ■— n'l    of    ^Mkjyi^ 
R<i>a«   •/■^  _l         'V 


o«e    "1*1 

WoaO  . — „ 

t>i»  anwion 
upaaaam  aDa  ol  A/ny  Siraa) 

*iMU""iiaaa*>     0  y:     ^vka     .^lairaaiTi     oi     A/ny 


a 


•191     ! 
•149     I 

•l^4 

■14f 

■1» 

•10« 
•u; 

•iM 

•i«6 


tvaromr^ta—t    M)    laa)    t4ia»aan'i    a<    Cowvy 

«OUM    1»*4 

ttn-snr  i>«a* 
At  xiiaiiaaaaiii  conxvaia  hmas 

«4»iii:uam«ai|    •■  u   mM    *ia«aaiii  o*  oorporaM 

amNi  ..,.         „_„ ,„ 

AI  xwiaaaaiii  jorpiTaM  ImMi 


Ufiaaiam  ada  ol  ixu^  %iuM  <M4_______ 

AdcraamaHay  0  S4  maa  acnmaaaam  a<  Cowy 

HouM  7'%l 
ApproMmaMiy  SAC  laai  .4>aaaan<  al  Sixinytmoa 

noad 
M#<«r  (>aa* 
Hfjoni  aiiaiaii    OK   ma   Jo—'—aari   a<   US 

RouM  »«  aouirKiouv) 
At«m  iiiTiMHi   <D  laai  L»iaaaa»B  ol  St«nvQnx>a 

fViad 


AI  (JiMwiaaaaia  ooiporaM  iRiito 
083   na 


•or  rt 

laal 
(Nlj^O) 


•>*4 

■3»4 

*«n 

■M7 

•402 

.J43 

•*» 

•S36 

•4oe 

■X' 

•4?1 

•MO 

•407 


«KiTiMn'ia»at|    400  laa)  Juw—aan  or  Hat)^ 

troatt  Owa 
4niiiiiiiata«>  0  TS  maa  titttmn  a<  no»ytiroo» 

Di*^ 


cnoa.    '01    Han  II    Sraat    <«  noa    Uway 


Sand  oonvnanM  Ki  Tiia  Monoratta  Manry  ABun 
aoiv  Oagg  Coixay  Judga  PO  a»  3iO 
Lang  I—    Taaaa  7^aoa 


■!|»1 

•m 


■1»3 

•«w 


fjU»v»  Cr—" 


ai  tia  C%  O 
*oaa    i4«3  f  M    14M  M     Sap  F«^ia    Ta>aa 

Sand  uuwwar^  e  TTia  HunuiMila  icanna#i  Cx- 
lana  Mayo  o<  ria  Tmn  ai  Sar  Fatpa.  Auaan 
Coxay     PO     Sw     i^     San    Faapa     Taaa 


Miili  CawtT 


ai  Via  Oy  >iai. 


«and  convnarM  ID  nya  xunmMKa  Bany  i^roaca. 
May»  tx  ria  cay  31  Saaty  Auaan  Lxuay  P  O 
Bu•^1'   Saaly   T«iaa"4.'4 


w«»v 


«bca  , 


•415 


•i» 

•147 


■1«1 

•IK 


Pnoaoaco  Bam  |iOO-riM«)  Flooo  Ei-CVArxw*— Conanuad 


#Oao«> 


So>#t:«  ol  AooOng  and  kxaaor 


SouTi  Toiwi  Brtncfl 

Doamaaaam  oorporala  hnHi - _ 

A()pn»malaty    SO    laal    unatraam    a<    Cj<n<a> 
Svaai 
Ootufywn  C^w0^ 
AtXJroamaiaiy    Q  5    maa   aorfaam   ol    Stata 

)^ouM  19 
AiiiMusanaia^  1  ?oc  *aa<  doOTiaaaam  ol  kmai- 

ataM  Routa  »  »  u  S   FtouM  67  

r,x*>  C>aaA 
AI  SlaM  nou-a  II  _ 

A<oci:iiariala»i  2  40C  )aa<  i4>a»aam  ol  Loop  3'3 

Ma^  avahMa  tor  mapaoow  at  tt«  Oy  Hal. 
SuKftx  Scnnga.  Taiaa 

Sand  cxmvnana  to  Tha  Honorabia  Maigm 
Laffiam  Mara  oi  ra  Oy  o(  Suipru  Scnva. 
Hoctona  Ccwwy  i»  SouVi  DavK.  Sulplw 
Spnnga   Taua  'S44U 


ground 
'Eiwia 

ton  r\ 

laal 

(NGVO) 


•468 

•4«1 

•438 
'S29 

•481 

•soo 


PwvavMa  Iloam),  UniAon  Cu<ait|i 

SouTi  forti  Cmtoctr  Oaaa 
AfiproMmaaaiy  37%  laai  d^analraam  ol  dcmrv 


A(ipn3D«rataiy   '»  laal  xiaraain  ol  L«>a»aam 
oorporata     -  _ .-. 

llapa  avaAiMa  tar  kia»ae*an  al  9m  Toam 
Otca    141   E    Man  Saaal  PvoMMa.  VIrgna 

Sand  conawami  lo  Ttia  Monor«)la  Jany  M 
Scfwo.  Managar  ol  tw  To«n  ol  Pwoa««a. 
Lajdor  Goixiiv  P  O  Boa  998  P>«ca«*a  Vtrgav 
•  »iU 


or  Gnl«r  Skwl 

ol  Amary  Oam  

Juai  ^laaaiii  ol  Amary  Oan  

Acou  1  0  nam  upaaaaiii  ol  Amary  Dam 

118  Caraai  Saaal  Amary  WWaconaav 

Sand    ojinrwariM    lo    Ttm    Hunuiatita    Ouana    R 
naay     Maya     Oy    (K    Aiaary     CMy    HA     118 
i4001 


1  CawilT 


•48S 
•S18 


'1.06t 

'voae 

•1.088 


Cla«a  (* 
4d*ni  Oaat 
Al  moori 


juai  Ju—aaaaiii  ol  Eiaoa  Pond  Owl- 

Juai  lOaaaaiT  a<  Etaoa  Pond  Oam 

Juai  Jpawaaaam  oi  Eau  Clan  Road.. 
Juai  i4ia»aaiii  oi  Eau  Owa  Road 


AOoui  880  laa* 
Atxwl    &» 

Road 


Mai    i4Ja»aain    ol   Oamay    Roc* 


Aw>roiai.aii»i 
anoa  ol  .jtn 

0  9  oiaa 

a  ^'xaaa 

Ajiaiaaaarii   ol 

oon8t» 

i 
•471 

1 

■4,-« 

■443 
-484 

•440 
•ft' 

ACP"   1    aiiii 

•00    Mat 

aooiaaaam    ti    i  ;wt) 

»V!    l«« 

■Oa  ol  P 

jirw   Saaai 

Oana    /«« 

Al  ^  M   1  8  '0 

«twi«»tiaMry 

'  .>   rnlM 

.oMrav  y  ■  u 

■n-n 

al  iria  vm^t  Ha* 

Eiaxa.  »8acoi-a>i 

Sand  CCTT»»<anu  id  T>ia  Honmatna  OaMd  A   Evar- 

aon    VAaga  PraaOam     aMjii  ol  Elava.  VMaga 

Hal    PO    Ba   2C6    Elava.   WAaoxian   M738 


riwa  cay  (  magn.  Marea  CowMy 

Juai  aoainavaani  a<  oonlkjarv^  ol  RuaTi  Cok^aa 
About  700  laal  ju— laaaaiii  ol  Eaat  Sfraal 

At  'nouVi — ____ 

ACciui  ?1X  iaai  >«aaaan<  ol  kter  S»aa( 


•MS 

•867 


•874 
•8S3 
•BS8 


m  Ol  taat  avaai  1 


•799 
•911 


MMa  avifliMa  tar  lwa»ai:ltui'i  ai  ma  vm^t  Hai 

V  IMar  baaat  (\^  Oy   Mnconan 
Sand    conrnano    10    TV*    MancabM    Jamaa    A- 

Cjiaua    v«at^   Praaclant    va^a  ol  Ptxx  C«y. 

vaa^a  Ha*    SO'    Mar'  S«raa<.   p**ti  (jry    w» 

conaai  M76!. 
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Pmjujatu  Bam  (IOO-vcak)  Fuxw  EifwoiONS— Conanad 


Caivoa  tt  AooiSngand  locaton 


About  700  laal  na>aaiii  ol 


la^a  8v8AiM8  lof  lnip8Cfloii  at  Vta  Cotftly 
Zonng  Oaparknam.  Laka  Avanua.  Ptiilipa.  Wis- 


barg,  Chaamaa  Oointy  Boanl.  Aaoa  CaHi%, 
Laka  Avarwa.  PMIpa.  Wlau»»n  54655 


•1.396 
'1.442 


PnOFoaco  Bam  (tOO-vcAnj  Fuood  EisvanoNa— Conaauad 


utns  oofMaann  ■>  rna  nononDa  ^^0081  uraiv 
barg,  Ckaaiaarv  CowMy  Board.  Pnoa  CoiMy, 
Uka  Ayanua.  PtApa,  Wlaconax  54555 


«e«)r). 


Coanty 


AtxM  0.6  inila  (toamlfeam  ol  bag  Ayanua . 

>jst  downstraam  ol  Sttataano  Oam 

Juai  Kwai»«  ol  at— aim  Oaa 

Al  conkianoa  o<  Sttaaaao  Cvaak 

Sfiawano  utaMt  MCMai  ccMm4ni^ 

S>l«— no  Lake.  MWm  communfy 


•797 
•798 

*ao4 

•acM 

•804 

'804 


P«»0»Mae)  B*M  nOO-ylAH)  FUX)C  EtP»»Tloi«— Cor«r«jae 


Soiaoaoi  apotfng  and  locaaori 


#Oaiari 
r-  laal 
abcv« 

»oi»« 

'fcleva 

»or  r 

lae) 

INGVDl 


al  tw  BiAtng 
Daparaaant  CMy  Htf.  ?11  Ea«  Graaa  Bi« 
Saaai.  Shaaano.  VWacoaMi 
Send  coiaaiM  to  Tha  ><c»<caitaa  Laa  U. 
Scnradai  Mayor.  0%  ol  .Shaanang  Cay  hm. 
213  Easi  Graen  Bay  Saaal  S>>aafKt  W«con- 
an  b4i66 


The  proposed  modified  ba»e  (100- 
year)  flood  elevations  for  selected 
locations  are: 


Proposed  Modified  Base  (100- year)  Flood  Elevations 


State 


Flonda- 


City/toam/county 


Qty  ol  Key  Colony 
Beactv,  Morvoe  County 


Soiree  a<  Hoodvig 


AtlantK( 


ei«o(ltaB0O.. 


Location 


#Oep(^  ■<  teei  atioire 

grotrid  *Eteva*on  r  teei 

fNGVD) 


About  1000  teel  norin  o(  the  ntsrsectKin  ol  Btti 

Street  and  Ooaan  Diw«  Meat. 

Along  shoreline __ _ 

Atom  1000  teel  north  ol  the  mersectx)!!  ol  8th 

Skeat  and  Ocean  Drive  West 
At  ttte  Meraecton  o(  the  Sadoaisto  Cauaeway 

and  the  ^waeas  li^hauiy 


Enaang 


•15 
•« 

•10 


•13 

•8 


Ma«M  avMlabte  for  Inapection  at  the  BuSiSng  Omdars  Oflwe,  CMy  tIaS,  Key  Colony  Beach,  Ftonda. 


Send  oommenta  to  The  t 

honorable  Sanwal  J.  F««iar. 

Mayor,  aty  ol  Key  Colony  Beac» 

t,  PQ.  Boh  141,  Key  Colony  Beactv  Ronda  33051 

Oty  o<  Key  Waal.  Moraoe 
County. 

AthrlrrOtMm   

At  the  mlersecaon  ol  Uriied  Street  wid  Simon- 

•8 

•( 

lon  Street 

Atom  900  leel  south  ol  the  ntersection  ol 

•12 

•13 

Atlantic  Boulevard  and  Bertha  Street  along 

€^M  eA  **-  ■■  ■ 

the  ASaniK  caaatine. 

•8 

•6 

Ciacnhoaier  Drwe. 
Along  the  Stock  island  Gmi  coastline 

•12 

•13 

Mi«>s  available  tor  inspection  at  the  BuMng  OeparHnant.  604  Simonton  Street,  Key  West.  Florida 

Send  conanonlB  to  The  Honorable  Rictiairi  VMhM.  CMy  Uanagar.  Oly  at  Key  West.  PX3.  Boa  140S.  Kay  West,  Flonda  33041. 


Honda 


Qly  o«  Lay«on,  Monaoe 
County. 


GuH  tH  Mmiio 


About  700  teel  south  ol  Itie  intersection  oi 
South  Laylon  Drive  and  Sands  Lane 

AboU  500  leal  north  ol  the  intersection  ol 
Zane  Grey  Creek  Road  and  Overseas  High- 
way 


•11 
•16 


•7 
•13 


M^M  avtfatjie  lor  inapection  at  the  Ciiy  Hal.  t.ayion.  Ftonda 

Send  cofTwnents  to  The  Honor^ile  Peter  Riley.  Mayor.  City  ol  Laylon,  PC  Box  778,  Laylon,  Flonda  33001 


Ftonda 


Uncorporated  Areas  a« 
Monroe  County. 


Attanlic  Ooaon 

OuNol  Mexico _ 

Bscayne 

RorioB  Boy , 


At  the  ntersection  ol  North  Bahama  Dnve  arx) 

San  Juan  Street  on  Duck  Key 

Akxig  ttie  shoreine  ol  Angelfish  Key „ 

About  10,000  teel  uprtioam  ot  *w  oor4luence 

ot  ol  Rookery  Branch  and  Norm  Prong. 

Along  the  atwieine _ 

At  the  tfrtersection  ol  Old  Dixw  Htghamy  arxi 

State  Road  905. 

Along  the  shcjrehne  at  Snapper  Point 

At  the  intersection  ol  Bayview  Dnve  wid  Palm 

Dnve  on  Loyver  lulatecumbe  Key 
Along  the  northaiest  shorekne  o(  Shea  Key 


•12 
•19 


•13 

•12 
•*2 


•16 
•4 

•26 
•8 

•17 
•S 


Maps  available  lor  mspectnn  at  the  County  BuMtog  CWnes  oi  Slock  Mand,  Plantation  Key  and  Marathon,  Flonda. 
Send  comments  to  TTie  Honorable  Tom  Bfoam,  Adm»iistrator.  Monroe  Co»*ity,  PO  Box  1680,  Key  West,  Ftonda  33040. 


MKtagan 


Township  ol  Bndgetorv 
Neyyaygo  County 


Muskegon  River. 


About  0  6  mile  downstream  ot  Aamer  Avenue 


About  1  8  miles  upstream  ot  Warner  Avenue. 


None 


•619 
•622 


UMI 


10688 
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Proposed  Mooted  Base  (100- year)  Flood  Elevatkjns— Continued 


<>(■(• 


Ot'r  'Ti>iir*^ '  :^wjnty 


Soorc*  0<  fVxxJing 


Locattory 


#0«pffi  m  teat  above 

ground  'Etevatioo  n  fe«t 

(NOVO) 


Existing 


Modified 


MiWM  tvatebia  tor  in«*c«on  it  th«  Town«Np  H««.  4M2  U4«)i«  Mind  Rond.  Tww^  u*«,  MKNgar,  4W57 

S«nJ  zorrmmylM  lo  Th«  Miwior«««  Hcfwrj  Koowtri,  S»<>*v«wr   To»»n«rH)  o<  Bnt>9»«on.  Town«r»p  Hal.  ♦3M  Map««  i»4and  Road.  Twn  LaKa  Mictngan  49457 


Uicf<tgan 


Ouatiagor  otvw 


Atxx/I  1  0  rnita  i4)atraam  oH  Suta  Hlg^way  37 

Aboul  4  5  maaa  upaJream  o«  Sute  Migfiway  37 
U^M  avaMatila  k^  «>»»i-tioo  ai  ««  NofW  Siata  Straat  f^*«i»ayga  Uicfugan 
Sand  ujmmanta  to  Tf>a  nonoratxa  David  Hummal.  S»<)arviao«    Tcj.»nar»p  0<  BrooM.  4«  Nor»i  Suie  S«raat  Sawaygo   Mictiigan  4933  7. 


Nona 
Nona 


Norffi  Camana 


Uv«  r»«labM  •«  ifwp«-tK.)o  al  rna  Towm  Ha«,  Aftardaan.  f*Dr9>  Caroana 

Sand  iXxTKTwua  to  TS«  Mon(.»ii>»  J    CArta  Mc»nf»a.  Mayor    Town  o>  Abardaan.  P  O   Boi  7S5.  AbarJaar.  Nor»>  Caroaria  ?a3  i  S 

Nor«i  ("-aroana 


Ma«ia  ava4a(iM  tor  oatxKtior  il  tr>«  Town  Hat.  PviaWufl    Sorm  Cacjaiia. 

S»x1  ::i*nrT>art»  to  Tt^a  MorioraO**  r,)onaid  S   t^jnrwvtwn   Ma^or    Town  o<  (ViatAjfl    P  O   Bo«  367    Pw>«btufl.  Nor»  Ca/oHna  ?e373 


Nor*  i..a(o*na 


Town  j«  Rofctxoa  Moora 
W?unry 


tM4V    vj'^flll.. 


About  700  laat  downatraam  o<  SUM  Road  706 

A^joul    300    taa(    downaPaam    o«    B«ar    Oaek 
Dam 


Nona 
None 


Ma«M  ava«aWa  K.X  inap»<t>nn  *i  tria  'ijwn  Hat   Rotobaia,  Nor*  OarvMna 

4«v1  .xxwnanu  »  '■^a  Honorawa  xwi  L   F^ya   Jr .  Mayor   Town  aH  Robbna,  P  0   Bo«  ?9fl   Hot*<na.  Nor*  C4ro*ina  27325. 


M^M  ava«i<>«a  lor  napac«ori  ai  *m  Town  Hai.  Sou«ham  Pfnaa.  Nor*  Carolna 

Sand  commanta  to  T»a  Honor»*«a  k  ^  Sonnabarg.  Town  Uanagar    Town  a*  Sootham  P»iaa,  P  0   Son  870,  Soutnam  Pinea.  Nor*  Carotna  2R387 


Uktarwrna 


M«M  ava«M)«a  lor  rm^^Xxx  •(  Ifia  (tty  Hal.  '  0 '  Nor*  ?nd.  Guthrta   Oklanor^ 

Sand  cor^nanta  to  tf>a  Honor*>a  Jamaa  Waama,  Mayor  o<  tha  CKy  o«  Qu*na  Logar  County   P  O  Box  908.  Qotfirw,  OWahOTia  73044. 


(.  JragoT' 


Ory  o«  BijfT*  Hamay 
Counly 


Orwnaga  £>. j  A43projomata#y    1.300  taa«  sou*  and  250  teat 

waai    oi    rha   ■  iiai  taction    at   v^est    Pnrca 
Straa<  and  Sou*  Navada  Avanua 
Ap(lrolamat•^y  100  laa(  weat  o<  a  pent  located 
bC    laa)   normaaal   along    Sag^ww    Avanua 
iTom  ifia  aootham  cxyporata  kmits 

Uapa  tvMlabM  tor  •T««:)action  ai  tr«a  "Jty  R«xirdari  0»ftca  Oy  Hai.  2*2  Sou*  Broadway    Bima,  Oegoo 

Sand  cnrrvrmnta  to  Th»  Honorabia  Joa  f    Hayaa  Mayor   Oty  at  Bima.  Qt)  Hai,  242  Sou*  Brtaadway   Buma.  Oregon  fl772<D 


#1 


(>ragt>n 


Cny  ot  Hr<««  Hamay 
County 


Oanaga  0  . 


Approximately    110   laet   downst'ea'n    ol    Kmg 

Avanua  CuTvert 
ApproKimalaly     120    leet    upstream    o»    Kmg 

Avarxia  Cutvan 
A()proiaiT^le»y     MO     lae«     upi.  earn     ol     "ing 

Avanua     Cjlvart     (At     Wrwtern     Corporaie 


#1 

#1 
#1 


■ft48 

•664 


-   Town  o«  Abardaarv 
M<x>r»    AXirity 

Abardoar  '"raafi 

About 
About 

OOO  fa*  downatrawn  o<  U  &  Roula  1 ... 
.dOC  )aa«  upatraam  oi  Pages  0am 

Nona 

Hone 

"321 

•334 

Tjwn  o<  f^rmtAjfl    Moora 

Aberdeen  C/eea 

About  1  000  taet  downatraam  ol  SR  i '  05 

! 

Nona  ' 

•301 

County 

About  2.3^0  taet  upatra^n  o«  SH  1  105     

J 

None 

•308 

•356 

•361 


Nor*  i.afoi*>a      J 

Town  o«  Sou*am  Pmea. 
Uorva  1  AHjnty 

Aberdeen  Craaa  Tr«)otary 

Mi8>  upatraam  a«  U  S  Route  IS                            J 

Nona! 

•372 

Juat  downeaewn  a*  PIrwcraat  Scnool  Road 

Nona  1 

•375 

Juat  upatraam  o«  Pmacraat  Sctvxn  Road 

Nona 

•386 

About  2.450  leat  loaWam  ol  Pw^acraat  Scftool 

Nona 

•386 

Ro«l 

Aberdeen  Creak    

Juat  upatraan  ol  Morganton  Road 

Nona 

•365 

« 

About  550  teat  upatrawn  o«  Morganlon  Road 

Nor>a 

•366 

Qo*ne   tvty  ujgan 
C«.xx^ 

Cntmnwriod  Craak  

Approximately  52fl  taat  downatraam  o)  Coltega 

*930 

•931 

Avarxia 

Approjamataty  960  teat  downatraam  a<  oonttu- 

•934 

•935 

anoa  at  Cottonwood  C^aa*  cul-oti  cnannat 

rk»  Tt.-* 

Approx»mata«y   1   mia  upstream  o«  oonftoenca 

None 

•992 

wi*  Cononwood  Orae* 

Approiamataty    1 2  mtaa   upstrsam  o*  confiu 

Nona 

•993 

anoa  w«*  Cottonwood  C^eeti 

ChtsfKjir^  aaofc 

Approumataty   1  2  miaa  i<>Ktraam  o*  crossing 
ol  oourrty  road 

None 

•992 

Approximataty   1  4  maas  upstream  ot  crossing 

None 

•993 

o»  county  road 

None 


Nor<e 


•4196 

•4200 
•4206 
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Proposed  Mooified  Base  (100- year)  Flood  Elevations — Continued 


State 

City/town/oounty 

Source  of  flood»>o 

Location 

#Deptfi  r  leei  abcvt 

ground  •ttevatjcx-  r  lee- 

{NGVDi 

Existing            Modified 

Oramago    D    SpM    to     King 
Avenue. 

Approximatety  300  feet  Nor*  of  the  mtersec- 

tioo  of  Kmg  Avenue  and  Tennyson  Avenue. 
At  Saginaw  Avenue _. 

Approximalefy  100  feet  upstream  o*  Te-inysoo 
Avenue 

#1 
#1 
#1 

0- 

•4-,3fc 

Maps  availabie  tor  mspection  at  the  City  Recorder's  Office,  City  Hall,  101  East  Barnes,  Hmes.  Oregon. 

Send  comments  to  the  Hcmorabte  Charles  I.  Walker,  Mayor,  Crty  of  Hmes,  City  Hall,  101  East  Barnes.  Hmes,  Oregon  97736 


Termessae . 


Unincorporated  Areas  of 
WHIiamson  County. 


Harpeth  Rrver. 


•857 


Just  downstream  of  Douglas  Street 

Just  downstream  o<  confluence  of  Liepers  Forlt., 

Just  downstream  of  Interstate  65 

At  county  bourxlary 

Just  downstream  of  Bethesda  Road 

At  county  bourxlary 

About  1.300  feet  upstream  of  CXjptex  road _„ 

At  riKiuth 

Just  downstream  of  Evergreen  Road 

At  county  txxirxlary 

Atiout  0.4  rmle  upstream  of  Duplex  Road 

At  mouth , 

About    05    rmle    upstream    of    Goose    Creek 
Bypass. 

At  county  boundary 

About  1  5  miles  upstream  of  county  bourxlary.. 

At  mouth _________ 

Just  downstream  of  Bailey  Road 

Maps  avaiabte  for  mspection  at  Ifie  County  Courthouse,  1320  West  Mam  Street.  Suite  125,  Franklin.  Tennessee 

Serxl  corrwnents  to  The  Honorable  Robert  A  Rmg,  County  Executrve,  Wilhtunson  County.  County  Courttxxjse.  1320  West  Mam  Street  Suite  125  Frankkn 


West  Harpeth  River.. 

Rutherford  Creek 

Aerxjn  Creek 

Murtrees  Fork 

Grassy  Brarx^h. 

Rve  Mile  Creek 


About  1  0  mile  downstream  of  CSX  Raikoad . 


McCutcheon  Creek. 
Leipers  Fork 


■634 

*645 

•647 


•64« 
None 


•647 


•634 

•647 
•752 
•714 
•783 
•691 
•704 
•657 
•752 
•694 

•706 
•743 

•647 
•670 


Tennessee  37064 

Washaigton   

Ctallam  County 

JvTwnycome-tately  Creek 

At  the  confluerx^  with  Seqmm  Bay 

None 

•8 

(Umrworporated  Areas) 

Apronmately  3,60  feet  upstream  of  State  H»g»v 

None 

•60 

way  101 

' 

Clallam  River  ..„ 

Approximately  1,950  feel  upstream  of  Weet 
Road. 

•21 

•21 

Just  downstream  of  State  Highway  112 

None 

"C-^ 

Approximately    1.350    feet    upstream    of    3rd 

None 

•t2 

Crossing  of  Highway  1 1 2 

Soleduck  River 

Approximately  6.800  feet  downstream  of  Oii- 
layute  Road. 

None 

•147 

Just  downstream  of  Qmilayute  Road  

None 

■16C 

Oungeness 

Approximatefy     2.500     feet     downstream     of 

•12 

•8 

Marine  Drive 

Just  downstream  of  Marme  Dnve  

•18 

•IS 

Approximately   300  feet   upstream   of   Manne 

•23 

*"  ' 

Dnve. 

Approximately  3.200  feet  upstream  of  tf>e  corv 

•41 

'  i  • 

fluence  with  Matnott  Creek. 

Approximately  50  feet  downstream  of  Wood- 

•83 

•82 

cock  Gaskefl  Road. 

Just  downstream  of  OW  Otyrnptc  Highway    

•109 

•109 

ApproxvTtately  60  feet  upstream  of  OW  Olym- 

•113 

■ '  12 

pic  Highway. 

Approximately   50  feet   upstream   of   Chicago, 

•204 

•20^ 

Milwraukee,  St  Paul  &  Pacific  Railroad 

Approximately    150   feet    downstream    of    the 

•315 

•312 

confluertce  with  Bear  Creek. 

" 

Approximately  6,400  feet  upstream  of  the  corv 
nuence  with  Cara<x  Creek. 

•664 

•665 

Elwtia  River  

Approxvnately  7,700  feet  downstream  from  the 

Hone 

•  ^ 

d»ergence  of  Elwha  Rrver  Overflow 

Approximately  5.700  feet  downstream  from  the 

•13 

•  ""2 

drrergence  of  Efwtia  River  Overflow 

Approximately  2.100  feet  downstream  from  ttie 

•31 

•24 

dwergence  of  Elwha  River  Overflow 

Strait   of  Juan   De   Fuca   (at 

Approximately  1 ,850  leet  west  akxig  the  shore- 

None 

•16 

Bultman  Beach). 

lirte  from  tfie  crossmg  of  Highway  1 1 2  over 
Buflman  Creek. 

Approximately  250  teel  nor*  of  the  crossing  of 

None 

•IP 

Highway  112  over  Bultman  Creek. 
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Promised  Moomeo  Basc  (100- yeah)  Fuooo  EL£VATKjH8^-Cor*nued 


Proposed  Modified  Base  (100-year)  Flood  Elevations— Continued 


S«al« 


Dry  '  town .  courtf 


Soorc*  o<  ttoodiog 


LOC«tKJ« 


#DopBi  m  !••(  above 

grojnd  ■Elev«tioo  n  ••©t 

(NGVO) 


E  listing 


Modrfied 


Str«;t    of    Juan    C*    fjc« 


Sl>«)    ol    Jvar    D 


Sti»t     CI*    Joan 


SVail    0« 


Juan    De    F  jc« 
Bay) 


S«ra«  al  Juan  Da  Fuca 
MaaTwx^lon  Hwtxxl 

S«a«  o<  Juan  Oa  Fuca 
OanundPoaiO^ 


Appfcniimat««y   1750  l»«t  aast  aKxifl  sn<xot«ne 

trom  ma  croa«ng  ol  Highway  1 '  2  ova*  Bull 

nwn  Qaaii. 
Appfo«rr\aiat»  1^50  ta*  norm  ot  t^a  ntarsac- 

tKjn  (y  Front  Siraal  wlt^  Wa»^^ng1on  Street 
AppfOKimatafy  1  450  la«(  nortti  along  »l>xetine 

dom  Iha  ntartactKXi  o*  Oviaton  Straal  and 

Front  SUaat 
^ppraK««a*a*r  ?50  laal  aaa«  o<  tha  raaraM:«on 

at  Fnxn  Otiaat  wWi  Wgtwiutmi  Strowt 
App>oiama«a*y  TOO  laat  aoUTi  #onq  ahorakna 

from  tha  rrteraeckxi  of  Owacri  S*na«<  arv3 

F'ont  Straat 
/><H)wjiuiiM»a»r  '00  taat  norm  of  tr>«  Cf  J&»<ng  o( 

Si*)  Point  Road  ova»  F  alls  Oaeti 
A«x)t>«irr<a»e»t  2,«X)  (aet  aast  along  snceline 

from  CTO»8«ng  of  Shp  Point  Boad  over  Talis 

OaalL 

Apo'0^llT^«t«>^   3.250   taat  aast   along   shorol,n« 
trom  CToaang  of  Falls  Croek  arx5  Si*  Point 
Hoad 
A^xxxxamtHati  TOO  faal  norm  o<  inters«ct)on  of 

Slip  Poinl  Road  ti*r\  BogacnH»(  Street 
A^jproMHiBlaty  2S0  taet  non^  of  the  miorsuc- 
twn  of  Salt  Ajf  Straat  wim  Fisherman  Street 
Appronmatefy  2.0O0  leet  north  along  shorolme 
from  »«a  mlanac^on  of  Salt  A»  Street  wt^ 
Fisherman  Street 
F«ca    lat     Aixjfowrnanly    J.6CX)    feet    doe    north    of    the 
mteraection  of  AC)   ParK   Access   Road   and 
Oaacant  B«ach  Fload 
Approxirrialofy  1,400  leet  along  shoreline  rvxth 
of  tha  rrteraoction  of  AQ  Par*  Access  Road 
arx)  Crescent  Beach  Road 
Af>proxirr\ate«y   1  7i  tael  norm  of  the  intersec 
tion  of  Oeacent  Beach  Road  and  AO  Park 
Access  Road 
ApproxHTiatefy   1  200  teet  alor^  shoreline  east 
of  the  niersection  of  ACI  Park  Access  Road 
and  Craacent  Beach  Road 
Appro«n-iate*v  600  feel  north  o*  the  crossing  of 

Greacent  Beach  Ftoad  over  Salt  Creek 
Approiwnatefy     1800     feel     rxxm     along     ttie 
shoreline    from    the    crossing    of    Crescent 
Beach  Road  cwar  Salt  Greek 
(at     On  me  shorafma  approximately  500  loet  rwrttv 
I       west    from    tha   rtarsectwn    of    Place    Road 
and  Oan  Ka*y  Road 
Approximately  2.375  (eet  norm  of  the  mlorsoc- 

non  of  Chanes  Ra«d  and  Elwhn  Rrji.i 
On    the    shoraana    «)proximato»y     1  600    leet 
northeast  from  tfia  niersection  ot  ■  prvate 
'       road  wrth  Lower  Qwfva  Road 
f  jcs    i«!     Approiimatefy  2.200  feet  west  of  the  mou'h  of 
Morse  Creek 
I  At  the  moom  of  Morae  Creek 
On    trha    shoreane    approxJmate^    2  000    leef 
aast  from  tha  mourn  of  Morse  Creek 
lal      Aoproximatefy  4  800  feet  west  along  the  shore 
kna    from    tha    mlarsection    of    Three    Gratis 
Road  and  Oungerwaa  Road 
Just  aast  of  the  niersection  of   Three  Crabs 

Road  wtm  Goidan  Sands  Place 
Approximatefy  350  feet  aast  from  the  mterset 
tjon    of    CioWen    Sands    Ptara    wtm    Three 
Craba  Ro«3 

Al  the  rnocrth  of  Casa alary  Creek   .._ 

(ai     On  tha  shorakna  about  2.000  leet  north  of  the 

entrance  lo  Seqiswi  Bay 
(at  Approxmatefy  575  leet  norm  of  the  mtorsec- 
Oon  al  Ctantott4  Pom)  Road  wrm  Oamond 
Pcani  BoiiavaRl 
Apprcnanwtafv  500  tea*  north  of  the  Intersec- 
iKm  of  Diamond  FtM*  Ro«d  wuh  Diamond 
PcMni  Bocaavard. 


None 


Mone 

None 

None 

Nor« 

Mone 
None 

•12 

•12 


•12 

•12 

•12 


None 


Nona 


"14 


•12 

•16 

•12 

•13 

•12 

•8 

•12 

•13 

•12 

•12 

•12 

•14 

■12 

•8 

•12 

•10 

•12 

•12 

•12 

•15 

State 

City/towm/ county 

Source  of  fk>odv>g 

Location 

#D«pm  in  fee!  above 
ground  •  Elevator  ir  teei 

(NG/D) 

Existing           Modrfiec 

Apprmdmatety    l.OSO   feet   southeast   of   the 
mtersection  of  Diamond  Poini  Road  w»m  Dia- 
mond Pom  Boulevard. 

None 

•6 

Maps  are  avaitabte  tor  review  at  the  Ctaliam  County  Courthouse,  223  East  Fourth  Street  Fort  Angeles,  Washingtoa 

Send  conwnents  to  The  Honorable  Dorothy  Duncan,  Chairperson,  Clallam  County  Board  of  Commissioners.  223  East  Fourth  Street  Port  Angeles  Washmgtor 
96362. 

Issued:  March  8,  1989. 
Harotd  T.  Duryee, 

Administrator  Federal  Insurance 
Administration. 

|FR  Doc.  8»-5801  Filed  3-14-89;  8:45  am) 
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Thm   •«:1»on   ot   m«   FEDERAL    REGISTER 
contama  dooum*nt»   cttwr   twr  n4M   or 
proposed   njf*   that   w   ■pplcitJta  to  (h« 
pubhc    NoOc««   of   t>mmr<g»   and 
nwatigaDons.   commrtta*   meatmga,   agancy 
dacanrw  and  oMnga.   (Magatoiw  ot 
auttxxTty.    nhng   o<   p«titiona   and 
appMcaliooa   arK)   agarvry   tataiiiaiiU  of 
organtzatioo   and   tunctiona   ara   axarmptea 
o<   documanta   appearing   n   tNs   aection 


ACTIOW 

Nattonai  Voluntaw^  Advteory  Council 
MMUng— Chang*  of  Data  and 
Location 

Pursuant  to  the  proviaiona  of  the 
Federal  Adviiiory  Committee  Act  (F*uh 
L  92-4ft3,  HS  anieniieci).  notK.e  is  hervljy 
Hivf;n  of  a  m»*etinj<  of  (he  National 
Volunteer  Advisory  Council,  chan>{e  uf 
date  and  Ux.atiun  as  previously  noticetl. 
M  VK  S577.  Marth  1.  198H 

Fn'/ii  March  i:'.  1«B9.  9  («  am..  Crand 
Hyatt  Motel.  1000  H  Strvet  NW  . 
Washinjjtnn.  IX; 

Ti:  Man :h  IH,  1(J«9.  »^00  a  m    Omni 
Shoreham  Hotel.  25<10  Calvert  St .  NW  . 
Washington.  DC 

Purj'oaf  To  select  nominees  for  the 
t*resident's  Volunteer  Action  Awards  for 
IWW  and  hold  the  regular  Coun(  il 
meetinjj 

In  accordance  with  the  determination 
of  the  Director  of  ACHON.  this  meeting 
will  be  partially  closed  to  the  public 
from  HOO  am   until  1  00  p  m..  pursuant  to 
subsection  (c)(W|(B)  of  set  'ion  552b  of 
Title  5.  United  Stales  Code  The 
determination  of  the  Director  of 
ACTION  II  available  for  public 
inspection  at  806  Connecticut  Avenue. 
NW  .  Washington,  DC.  20525,  dunn« 
rt»Rular  business  hours  of  8.30  a  m  to 
5:30  p  m 

rom  puMTMan  MPOfatATKM  comtact. 

Alyse  Best,  Spe«:ial  Assistant  to  the 
Director,  at  (202)  ft34-«J«0 

Si)(n«d  this  10th  Any  of  Manii  1980.  in 
Wmhinxton.  IK: 

Doona  M.  AJvarado, 

Dirmstor  of  ACTION 
Date  Marr-h  10.  1 


[Vn  [)oc  BB-aen  Pllmi  V14-aft  ft4»  ami 


DEPARTMENT  OF  AQRtCULTURE 

Fonna  Undw  Ravtow  by  Offica  of 
ManagaoMnt  and  Budgat 

March  10.  VKm. 

Tha  Depju-tmaal  o!  AgnculturB  haj 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
I'aperwork  Reduction  Act  (44  U  S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  F^ch  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection.  (2)  Title  of  the  information 
collection.  (3)  Form  numberfs).  if 
applicable:  (4)  How  often  the 
information  is  requested,  (5)  Who  will 
be  required  or  asked  to  report:  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  houra 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub  L  96-511  applies.  (9)  Name  and 
telephone  number  of  the  agency  contact 
per8{m. 

Questions  aUiut  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  d(x:uments  may  be  obtained 
fmm:  Department  Clearance  Officer, 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg  .  Washington.  DC  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  OfTice 
of  Information  and  Regulatory  Affair*. 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  fmm  doing  so 
promptly,  you  should  advise  the  0MB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Reinatatammt 

Farmers  Home  Administration.  7  CFR 
1980-D  Rural  Housing  Loans,  FmHA 
1980 -la.  -17,  -18,  -21 
Recordkeeping;  On  occasion 
Individuals  or  households:  State  or 
loTJil  govemmenta;  Businesses  or  other 
for-profit:  Small  businesses  or 
organixationa;  20.064  responsea.  11.830 
hours:  not  applicable  under  3504(h) 


Fa^aaal  Bati*tar 

Vol.  M,  rto.  4w 
Wednesday.  March  IV  1968 


)ack  Holston  (202)  382-9736. 
Dooald  E.  Hukbar. 

Acting  Departmental  Clearance  Officer. 
(ra  Doc  W-flO»  FiW  S-14-aft  *4t  aiB) 


COMyiSSION  ON  CIVIL  RIGHTS 

Wast  Virginia  Advtaory  CoomtttM; 
Agw>da  and  Nottca  of  Pubic  yaadng 

Notice  is  iiereby  gnren.  pisr««aiit  to  the 
provisions  of  the  Rulaa  and  Ref^ilatioiM 
of  the  US  Commission  on  Civil  Rights, 
that  a  community  forum  of  the  West 
Virginia  Advisory  Committee  to  the 
Commission  will  convene  at  1:30  p.m. 
and  adjourn  at  4:30  p.m.  on  March  21. 
1989,  at  the  Govemor'i  Conference 
Room.  Stale  Capitol  Building., 
Charleston,  WV  25305.  The  purpose  of 
the  meeting  is  to  hear  presentations  on 
the  current  civil  rights  laws  in  West 
Virginia,  their  enforcement,  and  the 
prospect  of  new  legislation. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Adam  R.  Kelly 
(304/652-4141)  or  lohn  I.  Blnkley, 
Director  of  the  Eastern  Regional 
Division  of  the  Commission  at  (202/52J- 
5264  or  TDD  202/278-8117).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  office  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  ManJi  2. 1968. 
Maivifl  L  Jankina, 
Acting  Staff  Director 
[FR  Doc  89-6015  Filed  3-14-89:  8  45  am] 
aajjMO  coof  sns-at-a 


DEPARTMENT  OF  COMMERCE 

Buraau  of  Export  AdmMstratton 

MCTL  lmpl*nMntatlon  Tachnlcal 
Advisory  Commtttss:  PartlaBy  Clossd 
MMtlng 

A  meeting  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  March  IR,  1989. 
at  10:00  ajn..  in  the  Herbert  C  Hoover 


BuildiQg.  Room  1617-F.  14(li  Street  and 

Constitution  Avenue  NW,  Washington. 
DC  The  CoBunittee  advises  the  Office 
of  Technology  and  Policy  Analysis  in 
the  ImptementatioQ  of  the  MHitahly 
Critical  Technologies  List  (MCTL)  into 
the  Export  Administration  Regulations 
as  needed.  The  meeting  is  called  on 
short  notice  because  of  COCOM 
deliberations  which  have  Just  recently 
been  scheduled. 

Afcoda 

General  Session 

1.  Opening  Remarks  by  the  Commerce 
Representative, 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  Election  of  Committee  Chairman. 

5.  Discussion  of  Unilateral  Technical 
Data  Controls, 

Executive  Session 

6.  Discussion  of  matters  properly 
classified  tmder  Executive  Order  123S6, 
dealing  with  the  U.S.  and  COCOM 
control  programs  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d}  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereot  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (ajtl)  and  (a)l3),  of 
the  Federal  Adriaory  Committee  Act. 
llie  remaining  series  of  meetings  or 
portions  thereof  wrill  be  open  to  the 
public.  A  copy  of  the  Notice  of 
Determination  to  dose  meetings  or 
portions  of  meetings  of  the  Committee  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
US,  Department  of  Commerce. 
Washington.  DC.  For  furAer  information 


or  copies  of  the  min^itpy  call  Rnth  D. 
Fitts.  202-377-4856. 
Date:  March  fl,  1900. 
Batty  AFeRsD. 

Director,  Technical  Advisory  CommiOee  Unit 
Office  of  Technology  and  Policy  Analyses. 
[FR  Doc  t»-«n2  Filed  3-14-88;  8:45  am] 
anxMO  CODE  ssio-ot-h 

DEPARTMENT  OF  COMMERCE 
Intamationai  Trade  Administration 

DEPARTMENT  OF  THE  INTERIOR 

Offica  of  the  Secretary 
[Dodcat  Na  8099»-«243] 

Allocation  of  Doty-Exemptlone  for 
Calendar  Year  1960  Among  Watch 
Producers  Located  In  the  Virgin 
Islands  and  Guam 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce;  and  OBice  of 
the  Secretary,  Department  of  the 
Interior. 

ACTION:  Allocation  of  duty -exemptions 
for  calendar  year  1989  among  producers 
located  in  the  Viigin  Islands  and  Guam. 

summary:  This  action  allocates  1989 
daty-exemptions  for  watch  producers 
located  in  the  Virgin  Islands  and  Guam 
pursuant  to  Pub.  L  97-446. 

FOR  FURTHER  INFORMATION  CONTACT: 

Faye  Robinson.  (202)  377-1680. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Pub.  L  07-446,  the  Departments  of  the 
Interior  and  Commerce  (the 
Departments)  share  responsibility  for 
the  allocation  of  duty  exemptions  among 
watch  assembly  firms  in  the  U.S.  insular 
possessions  and  the  Northern  Mariana 
Islands.  The  total  quantity  of  watches 
and  watch  movements  which  may  be 
entered  free  of  duty  from  the  infmlj^r 
possessions  and  the  Northern  Mariana 
Islands  is  6,700,000  units.  Of  this 
amount  ^TV^WO  units  may  be  allocated 
to  Virgin  Islands  producers,  1,000.000  to 
Guam  producers,  500,000  to  American 
Samoa  producers  and  500.000  to 
^io^theITl  Mariana  Islands  producers  (53 
FRS2878). 

TiiK  criteria  for  the  calculation  of  the 
1980  duty-exemption  allocations  among 
insular  producers  are  set  forth  in 
S  303.14  of  the  regulations  (15  CFR  Part 
303)  as  amended  on  December  29, 1988 
(53  FR  52878).  The  amendments  to 
S  303.14  of  the  regulations  dated 
Deoember  3a  1968  (53  FR  52994)  are  not 
included  in  the  criteria  because  these 
amendments  were  effective  only  with 
respect  to  entries  made  and  wages  and 
taxes  paid  on  or  after  January  1, 1989. 


The  Departments  have  verified  the 
data  submitted  on  application  form 
ITA-334P  by  producers  in  the  territories 
and  inspected  the  current  operations  of 
all  producers  in  accordance  with  J  303-5 
of  the  regtilatjons. 

The  verification  established  that  in 
calendar  year  1988  the  Virgin  Islands 
watch  assembly  firms  shipped  3,438.149 
watches  and  watch  movements  into  the 
customs  territory  of  the  United  States 
imder  Pub.  L  97-446.  The  dollar  amount 
of  creditable  corporate  income  taxes 
paid  by  Virgin  Islands  producers  during 
calendar  year  1988  plus  the  creditable 
wages  paid  by  the  industry  during 
calendar  year  1988  to  residents  of  the 
territory  totalled  $8,825,179. 

There  is  only  one  producer  in  Guam. 
Publication  of  the  Guam  data, 
accordingly,  would  disclose 
competitively  sensitive  information.  The 
calendar  year  1989  Virgin  Islands  and 
Guam  annual  allocations  set  forth  beiow 
are  based  on  the  data  verified  by  the 
Departments  in  the  Virgin  Islands  and 
Guam.  The  allocations  reflect 
adjustments  made  in  data  supplied  on 
the  producers'  annuaJ  application  forms 
(ITA  Fonn-334P)  as  a  result  of  the 
Departments'  verification:  and 
reallocation  of  duty-exemptions  which 
have  been  voluntarily  relinquished  by 
some  producers  pursuant  to  {  303.6(b)(2) 
of  the  regulations. 

The  dut>' -exemption  allocations  for 
calendar  ypar  1989  in  the  Vir^gin  IsUnds 
are  as  follows: 


Name  ot  firm 

Annual  alocalion 

Belair  Quartz.  Inc _ 

Hampden  Walch  Co..  tnc  . 

Master  Time  Co..  Ud 

Progrea*  kfVatch  Co,  be  ^ 

Unitime  Industnes,  Inc 

TmpBir    \rr 

SOO.OOC 
3OC000 
S50.0O0 
700.000 
770.00C 
500.000 

Tntni,M\     Irv 

750  000 

The  duty-exemption  allocation  for 
Guam  is  as  follows: 


Name  e*  Firm 

1        Annual  Allocation 

Timewise  Lid 

Timothy  N,  Bergan. 

Deputy  Assjstant  Secretary  for  Import 

Administration 

Timothy  W,  GUdden. 

Acting  Assistant  Secretary,  for  Territorial 
and  iatetTtationaJ  Affairt. 
[FR  Doc.  89-6013  Filed  3-14-e&  «-«5  am] 
i«a 
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DCPARTIfENT  Of  COHMERCE 

National  OcMnlc  and  Atmo«ph«rtc 
Admlntotratlon 

iMuanca  of  Endangarad  Spaciaa 
ParrrWt;  ArcMa  Carr  Cantar  for  Saa 
Turtla  Raaaarch  (P436) 

On  Novemhwr  23.  19H8,  notice  wa« 
published  in  the  Federal  Re)(iatmr  (.W  FR 

47568)  thai  an  apphcatiun  had  tH?«'n  filed 
by  the  Arehie  Carr  Onter  fur  Sea  Turtle 
Re»ear<.h.  Department  of  ZooloHY 
University  of  Honda.  Eiartham  Hall. 
Gainesville.  Florida  32611.  for  a  permit 
to  take  the  following  spe<;ie8  of  sea 
turtles  for  scientific  researeh.  Green 
turtle  {dhfhwia  myihia].  loRxerhead 
turtle  [Carftta  can'tta).  hawksbill  turtle 
[HretriHK.hflys  imhriculii],  leatherbacV 
turtle  [Dfrmcxhelyn  roruicei.1].  olive 
ndley  turtle  [l^pidix  hflys  olivareu). 
and  Kemp  I  ndley  turtle  [/^•pnhfcbelys 
kfrnpi) 

Notice  IS  hereby  Riven  that  on 
February  21,  198H,  as  authonzed  by  the 
pr<5visions  of  the  Endannered  Species 
Act  of  1873,  the  National  Manne 
Fishenes  Service  issued  a  Permit  for  the 
above  taking,  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  'his  Permit,  as  required  by 
the  Fndangered  Species  Act  of  1973.  is 
based  on  the  finding  that  such  Permit. 
(1)  Was  applied  for  in  good  faith.  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  the  Permit,  and  (3)  will  be  consistent 
with  the  purposes  and  policies  set  forth 
In  section  2  of  the  Act  This  Permit  was 
also  issued  in  accordance  with  and  Is 
subject  to  F'arts  Z2iy-Z22  of  Title  50  CFK, 
of  the  National  Marme  Fishenes  Service 
regiilatioru  governing  endangered 
species  permits 

The  Permit  is  available  for  review  in 
the  following  offices 

Offii  e  of  l*rolected  Resoure.es, 
National  Marine  Fishenes  Slervice,  1335 
Fast  West  Mwy  .  R(K)m  7324.  Silver 
Spnng.  Maryland  2l)WU);  and 

Director.  Southeast  Region.  National 
Marine  Fishenes  Servu:e.  M5<)  Koger 
Hlvd  .  St  Petersburg.  Honda  33:*(12. 

Otila  ManJi  9.  IMN 
Nancy  Foatar, 

IhrmUir  C  H^ne  of  Prntfi.  lf<l  Hftourctm  anif 
HahiUi(  f^yrums.  \ut:onal  Sfunne  h'i»S«nf* 
Sitrv/i  w 

[VR  Doc   atMKX»  Plkd  )- 14-60:  i45  am  J 
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♦8572)  that  an  application  had  been  filed 
by  the  Micke  Grove  2^00.  11793  N  Micke 
(;r()ve  Road.  Lodi.  California  95240.  to 
permanently  maintain  a  beached/ 
stranded  harl>or  seal  (Phoca  vitulina] 
for  public  display  purposes. 

Notice  IS  hereby  given  that  on  March 
9.  1989.  as  authonzed  by  the  provisions 
of  the  Manne  Mammal  Protection  Act  of 
19''2  (16  U  SC   1361-14<r7).  the  National 
Manne  Fishenes  Service  issued  a  F'ermit 
for  the  above  taking,  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit  is  based  on  a 
finding  that  the  proposed  taking  is 
consistent  with  the  purposes  and 
policies  of  the  Manne  Mammal 
I*n)tection  Act.  The  Service  has 
determined  that  Micke  Grove  Zoo  offers 
an  acceptable  program  for  education  or 
conservation  purposes.  The  Micke 
Grove  Zoo  facilities  are  open  to  the 
public  on  a  regularly  scheduled  basis 
and  access  is  not  limited  or  restncted 
other  than  by  an  admission  fee. 

The  Permit  is  available  for  review  in 
the  following  offices 

Office  of  Protected  Resources. 
National  Manne  Fishenes  Service.  1335 
F.ast  West  Hwy  .  Rm  7324  Silver  Spnng, 
Maryland  20910;  and 

Director.  Southwest  Region.  National 
Manne  Fishenes  Service.  300  South 
Ferry  Street.  Terminal  Island.  California 
90731 

Date  March  S.  1969. 
Nancy  Foatar. 

Dirm-Uir.  Office  of  Protected  Retources  and 
Huh/tut  Pntgran.s.  NaUonal  Manne  Fithenea 
Service 

(m  Doc  80-6006  Filed  3-14-89-.  8:45  am) 
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of  Marina  Mammala  Parmlt; 
Mtcka  Qrova  Zoo  (P416) 

On  Decemlwr  1.  1988,  notice  was 
published  in  the  Fad«ral  RsKiatar  (.53  FR 


I  ModHtcatton  No.  2  to  PwmH  No.  5M I 

Marina  Mammala  Parmn  Hodtficatlon; 
Loro  Parqua  (P365) 

Notice  IS  hereby  given  that  pursuant 
to  the  provisions  of  |  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Manne  Mammals  (50 
CI-'R  Part  216).  Public  Display  Permit  No 
558  issued  to  Loro  Parque.  S.A..  38400 
F*uerto  de  la  Cruz,  Tenenfe.  Spain,  on 
July  9.  1986  (51  F'R  26176)  and  modified 
on  luly  31.  1987  (52  FR  29406)  is  further 
modified  as  follows: 
Section  B  7  is  changed  to  read 

B 7  Th«  sulhorlty  to  captur*  or  otherwise 
■  cquir«  the*«  manne  mammals  thall  extend 
from  the  date  of  iseuanca  throut^h  December 
31.  19flS  The  terms  and  conditions  of  this 
Permit  (Sectloos  B  end  C)  shall  remain  in 
tffect  ai  long  a*  one  of  the  marine  mammals 
taken  hereunder  is  mainlalnad  In  captivity 
under  the  ■uthortly  and  rasponaiblLty  of  the 
(■ermlt  Holder 


This  modification  became  effective  on 
January  1.  1989. 

Documents  pertaining  to  the  Permit 
and  all  modifications  are  available  for 
review  in  the  following  Offices: 

Office  of  F>rotected  Resources, 
National  Manne  Fishenes  Ser\ice,  1335 
F.«9t  West  Hwy.,  Room  7324.  Silver 
Spring,  Maryland  20910, 

Director.  Southwest  Region,  National 
Manne  Fisheries  Service,  300  South 
Ferry  Street:  Terminal  Island.  California 
90731-7415. 

Dated   Man  h  9,  1989. 

Nancy  Foatar.  PH.D. 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Manne  Fisheries 
Ser\'ice 

[FH  Doc  8»-fl007  Filed  3-14-«9:  8  45  am) 
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National  Tactwiical  Information 
Sarvtca 

Intant  To  Grant  Exciualva  Patant 
Ltcanaa 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  F*erkin- 
Elmer  Corporation,  having  a  place  of 
business  at  781  Main  Avenue  Norwalk, 
CT  06859-0181,  an  exclusive  right  in  the 
United  States  and  foreign  countries  to 
practice  the  invention  embodied  in  U.S. 
Patent  Application  SN  7-212.390 
"Process  and  Apparatus  for  Direct 
Ultrasonic  Mixing  F>rior  to  Analysis." 
The  patent  nghts  in  this  invention  have 
been  assigned  to  the  United  States  of 
Amenca,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty -beanng  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
notice.  NTIS  receives  wntten  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments,  and  other 
matenals  relating  to  the  intended 
license  must  be  submitted  to  Charles 
Bevelacqua.  Office  of  Federal  Patent 
Licensing.  NTIS.  Box  1423.  Springfield. 
V  A  22151. 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  the 
NTIS  Order  Desk  by  writing  to  5285  Port 


Royal  Road.  Springfield,  VA  22iai  or  by 
telephoDC  at  703-487-465a 
DomUs  ).  Cwapian, 

Associate  Director.  Offiot  of  Federal  Patent 
Licanaing.  NaOonaJ  TechnicaJ  Informatjon 
Service,  US.  Department  of  Commerce. 
[FR  Doc.  B»^5850  Filed  3-14-a8;  a>45  amj 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Advlaory  Commlttaa  on  CFTC-Stata 
Cooparatlon;  Maatlng 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  I.  section 
10(a),  that  the  Commodity  Futures 
Trading  Commistion's  Advisory 
Committee  on  CFTC-State  Cooperation 
will  conduct  a  public  meeting  in  the 
Fifth  Floor  HeariJig  Room  at  the 
Commission's  Washington,  DC. 
headquarters  located  at  Room  532,  2033 
K  Street.  fSTW.,  Washington,  DC  20581, 
April  11. 1989.  begirming  at  10:00  ajn. 
and  lasting  until  3:30  p  jn.  The  agenda 
will  consist  of; 

Agenda 

1.  Opening  remarks — Wendy  L 
Gramm,  Chairman.  CFTC;  Fowler  C 
West,  Commissioner.  CFTC  and 
Chairman.  Advisory  Committee  on 
CFTC-State  Cooperation; 

2.  Report  on  the  activities  of  the 
Securities  and  Commodities  Fraud 
Working  Croup  and  the  recent 
formation  of  regional  Securities  and 
Commodities  Fraud  Task  Forces  by  the 
Department  of  fustice,- 

3.  Discussion  of  methods  for 
developing  educational  tools  about 
investment  fraud  for  use  in  consumer 
education  programs  in  public  schools; 

4.  Presentation  of  the  film.  The  Boiler 
Room",  produced  by  the  Arizona 
Corporation  Commission  and  the 
Arizona  Department  of  Education; 

5.  Report  by  the  Industry  Council  for 
Tangible  Assets  on  its  self-regulatory 
efforts  regarding  bank-financed  precious 
metals  programs; 

6.  Discussion  of  the  proposed 
Commission  rule  on  hybrid  and  related 
instruments; 

7.  Report  on  the  Commission's 
leverage  report  to  Congress. 

&  Status  report  on  the  proposed 
NASAA  Model  State  Commodity  Code; 

9.  Report  on  the  formation  of  the 
Florida  boiler  room  task  force;  and 

10.  Discussion  of  other  questions  of 
concern  to  Advisory  Committee 
members. 

The  Advisory  Coounittee  was  created 
by  the  Commodity  Futures  Tkadias 


Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on  matters 
of  joint  concern  to  the  States  and  the 
Commission  arising  under  the 
Commodity  Exchange  Act  as  amended. 
The  purposes  and  objectives  of  the 
Advisory  Committee  on  CFTC-State 
Cooperation  are  more  fully  set  forth  in 
the  March  31, 1988  Sixth  Renewal 
Charter  of  the  Advisory  Committee. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Advisory  Committee, 
Commissioner  Fowler  C.  West,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facihtate  the  orderly  conduct  of 
business.  Any  member  of  the  pubhc  who 
wishes  to  file  a  written  statement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  statement  to  the  attention  of: 
The  Advisory  Committee  on  CFTC-State 
Cooperation  c/o  Commissioner  Fowler 
C.  West  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington,  DC  20581,  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Commissioner  West  in 
writing  at  the  foregoing  address  at  least 
three  business  days  before  the  meeting. 

Reasonable  provision  will  be  made,  if 
time  permits,  for  an  oral  presentation  of 
no  more  than  five  minutes  each  in 
duration. 

Issued  by  the  Commission  in  Washington. 
DC.  on  March  8. 1989. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  89-5980  Filed  3-14-^9;  &45  am] 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Cdiection 
Raqtrtrement  Submitted  to  OMB  for 
Revlaar 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

summary:  This  collection  was 
previously  published  in  Vol.  53,  No.  208, 
on  Thursday,  October  27, 1988. 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  Wage 
Rates  and  FHnge  Benefits;  No  Form:  and 
OMB  ConbDl  Number  O701-O102. 

Type  of  Request  Resubmission. 

A  verage  Butxien  Hours/Minutes  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Number  of  Respandents:  185. 

Annual  Burden  Hours:  165. 


Annual  Reponses:  165. 

Needs  and  Uses.  The  Ser\ice  Contract 
Act  requires  Air  Force  contractors  to 
pay  wages  and  fringe  benefits  that  are 
compatible  with  those  prevailing  in  the 
local  area  where  the  work  is  to  be 
performed.  Section  4(c)  of  the  Act 
provides  that  the  parties  to  the  contract 
may  request  a  hearing  to  establish 
prevailing  rates  when  negotiated  wages 
and  fringe  benefits  appear  to  be 
substantially  at  variance  wTth  local 
rates.  The  Air  Force  needs  the  Wage 
Rates  and  Fringe  Benefits  survey  to 
determine  pre\'ailing  local  rates  and. 
when  necessary,  to  support  its  position 
during  formal  heanngs. 

Affected  Public:  State  or  local 
governments;  Businesses  or  other  for- 
profit  Non-profit  institutions,  and  Small 
businesses  or  organizations. 

Frequency:  Continuing. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Dr. ).  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  j.  Timothy  Sprehe  at  Office  of 
Management  and  Budget  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building,  Washington.  DC  20503 

DOD  Clearance  Officer  Ms.  Pearl 
R  a  scoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrisoo.  WliS/ 
DIOR.  1215  Jefferson  Davis  Highway. 
Suite  1204,  ArHngton.  Virginia  222f>2- 
4302. 

L,.M.  Byimxii. 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense 
March  9. 1989. 

[FR  Doc.  89-5968  Tiled  3-14-89.  8.45  am] 
BttJJNO  COOE  3S10-«1-« 


DEPARTMENT  OF  EDUCATION 
[CFDA  No-  84.12*H] 

Vocational  Rehabilitation  Service 
Projects  for  American  Indians  with 
Handicaps  Program;  Information 
Collection  Requirements 

AppBcable  Regulations 

On  February  6. 1989.  a  notice  was 
published  in  the  Federal  Register 
inviting  applicabons  for  new  awards  for 
fiscal  year  1980  under  the  Vocational 
Rehabilitatim  Service  Projects  for 
American  Indians  with  Handicaps 
Program  (S4  FR  S6Sa  Detailed 
information  concerning  this  progran 
was  included  in  that  notice. 


.-Jf.  iiA'"'  ■'•!<*•• 
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T\^e  pur;Mi»i"  of  thi«  nutue  ii  to 
provide  diJilHiDnal  ilala  connTmiijj  the 
Infomidlion  collection  r*nuirt»m#'nts 
contmiiivi  in  the  appluahlft  rt'^ulrttionii 
for  this  pri)Krnm  in  H  CYH  Part*  Mti  and 
371 

Th»'  infomirttiiin  coll**!  tion 
r»»quiremenli.  including  Sf-lfc  tion 
cntfna.  for  F'arts  IHH  and  j:*!  are 
p«!ndin)<  apprmul  hy  {he  Offii  e  of 
Maniit<»*mfnl  aiul  ftiidxrl    If  any 
iubdlantive  i.hrtnx«'i  art-  niatie  in  thi- 
Information  colli*(  tion  rfumrfmcnt*  for 
thin  pnixram.  applu.antii  will  b«  Kivcn  an 
op;'M>rtiuiiiy  to  r»'vi,n»"  or  rt'suSmit  thi'ir 
applit  alions 

y.ir  Applii  i}l.,>i:s  .ir  If.^orvuiUon 
Contiu  t   |o«fph  l)»'Phillip«,  1 1  S 
I)«par1mfiit  of  Kdui  alion.  ♦(H)  Miir>ldi\(.i 
Avt»nu«.  SW  .  Room  3,124  Switzi-r 
Huildin«,  VVashinKton.  IK:  2<ua)2  2575 
Tfl.-phon.'    I  21121  '.12-1.12H 

PTOfrain  Authority    i«  U  S.C.  7T7|b) 

Dmml   M/in.h  10   IWW 
Madaiatoa  Will. 

Aasnttint  Stx  rnliiry  i  ffu  «  of  Sp«t  uil 

(m  l).K  fl»-«rn  Kiir<i  y  !♦-«»■.  8*5  «rai 
MXMQ  cooa  im  n-w 
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|CrDAM.OeOA| 

Nottc*  Invmng  AppAcatton*  for  N«w 
Atwwde  Un<tor  ttm  Indtan  Education 
Ad  o«  IMS,  Subpwt  1  (Fonnarly  Part 
A>— ^ormuta  Grant  Program  for  Racal 
Yaar  If 


furf-H^if  Provide!  grtints  fo  local 
mJutatiiinal  a)(«ni.ifi  IlivNi)  and  ci-rtain 
Indian  tniM-t  and  organization*  that 
r«c«?ived  funds  under  thii  program  in 
fl«c«l  year  IWBfl,  and.  if  •ufflcient  fundi 
b«ct)me  available,  ai  determined  umler 
the  Act.  to  ichools  operated  tiy  the 
Bureau  of  Indian  Affair*  (BIA] 
Supplementary  pro|t'rti  that  meet  the 
special  e<lu(  ational  and  culturally 
related  acailemu  needi  of  Indian 
chiKlren  enn.)lled  in  the  applu.ant 
■chcxili  are  supported 
l\'i]d!iiw  hir  Transmittal  of 
Apphcutions.  May  1.  1989 
Dvuilh/w  fcr  IntaryovemnienCdl  Review 

lune  30,  \smi 
ApphrtiCions  Avu:hible  Man.h  17,  IMH 
Aviiikihle  Funds  The  appropriation  for 
thii  program  for  fiscal  year  1MH  is 
t4U.24A.(XK).  of  which  t46.SS3  44»  will 
b«  alliK:ated  only  to  thos«  li'lAs  and 
Inbal  schools  that  received  funds 
under  this  pn>Rr«m  In  fiscal  year  1368 
The  remaining  t2,86.«>.000  Is  available 
for  allocation  to  BIA -operated 
•chtKils,  The  following  estimates  are 
based  on  the  appropriation  for  fiscal 
year  1966  for  LKAs  and  tnbal  schools 
that  received  awards  in  fiscal  year 


1988  The  Secretary  has  no  basis  upon 

which  to  provide  estimates  for  range. 

average  size  or  numbers  of  awards  to 

E3IA  operated  schools 
Estimated  Runjie  of  Awunis  $1  150  to 

11,140.329 
Estimali^i  A  vemye  Si/e  nf  Ai* anis 

$41,«U2. 
Estimated  Xumber  c^  A  kua/*  1.112. 

Note:  The  DrpartmenI  ii  not  bound  by  any 

Bttimalf*  in  thu  notice 

Pn>:e<l  Peruni  12  to  36  months 

Appiu  ah.'e  Regulations  (a)  The  Indian 
K.<iiication  fVogram  Regulations.  34 
CVR  Parts  250  and  251,  (bj  the 
Kducdtlon  Department  Oneral 
Ailmmistrative  Re«uldtions.  34  C^'R 
Parts  "5,  77.  7K  79,  80  and  S5 

PO«  $kprsjCATyoM»  on  infowmatx>w 

COMTACT  [ulia  Lesceux.  V  S 

Department  of  F^iui  alion.  400  MaryLud 

Avenue.  SW  .  Rimm  2177,  Washington. 

DC.  202«:)2-6335,  telephone   (202)  '32- 

5148 

Protrwn  Authority  22  Li  S  C  2001-2006.  2e&l 

Datmi   M«n.h  fl,  IHHB 
B«7l  Dormtt 

Atsi$tunl  ,'^  rvlary.  0*fire  o' Eirnii'nUiry  and 
Sttitindury  futui  utnw 
\yV.  [>x;  MMUni  Klled  J  !♦-(»  «  ♦.■.  am) 
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DCPARTMENT  OF  ENEROY 

Intani  To  Nagotlata  a  Orant  Wtth  the 
Stata  of  Nm»  Maxtco;  Maw  Haxico 
Rtaaarch  and  Oavakipmant  Inatltuta 

AQCMCY:  Department  of  Energy 
ACnotC  Intent  to  negotiate  a  Grant  with 
the  state  of  New  Mexico.  New  Mexico 
Research  and  Development  institute 
(N'MRDI) 


"Planning  Phase  for  the  New 
Mexico  Improved  Oil  Recovery  Pniject." 
The  L'  S   Department  of  Fjiergy  (IX)E). 
Idaho  Operations  Office,  through  the 
DOE  Bartlesville  Pn)|ect  Office;,  intends 
to  negotiate  on  a  noncompetitive  basis  a 
cost  share  grant  for  approximately 
$287,000  with  NMRDl.  Santa  Fe   New 
Mexico.  This  action  is  prompted  by  the 
consummation  of  [oint  Powers 
Agreement  «1  (IPA«1)  to  the 
Memorandum  of  Understanding 
b<'tween  the  DOE  and  the  State  of  New 
Mexico,  which  defines  the  research 
profKisal  and  the  participants,  and 
specifies  cost  sharing  The  grant  will  bw 
to  develop  and  validate  advanced 
methcxis  of  reservoir  characterization 
for  oil  recovery  processes  through 
interdisciplinary  and  multi-institutional 
effort*  focused  at  a  field  laboratory  at  a 
New  Mexico  reaervoir  The  goal  of  the 
New  Mexico  Improved  Oil  Recxivery 


Proiert  (M.MORP)  will  not  be  to  study 
specific  EOR  processes,  but  rather 
various  iniection  schemes  that  will  be 
utilized  to  aid  in  reservoir 
characterization.  The  field  laboratory 
will  be  available  for  use  by  industry, 
universities,  states,  and  federal 
laboratories  As  defined  in  JPA«1.  this 
effort  IS  further  broken  down  into  the 
following  tasks  (1)  Select  a  small  oil 
producing  field  within  New  Mexico,  (2) 
contract  for  site  operation,  (3)  establish 
a  project  office,  (4)  select  a  steenng 
committee,  and  technical  review  panel. 
(5)  initiate  prt'ssure  testing  of  the 
reservoir,  (6)  dnll  and  core  a  well,  (7) 
analyze  initial  data,  and  (8)  plan  for 
future  activities  The  authority  and 
|u!ilifir.)t'on  for  determination  of 
noncompetitive  financial  assistance 
(DNCFA)  IS  DOE  Financial  Assistance 
Rules  10  CP'R  Part  8O0.7(b)(2)(i),  (B)  and 
(C)  The  activities  would  be  conducted 
by  the  applicant  using  its  own  resouroes 
or  those  donated  or  provided  by  third 
parties;  however.  DOE  support  of  that 
activity  would  enhance  the  public 
benefits  to  be  denved  and  LKDE  knows 
of  no  other  entity  which  is  conducting  or 
IS  planning  to  conduct  such  activities. 
The  applicant  is  a  unit  of  government 
and  the  activity  to  be  supported  is 
related  to  performance  of  a 
governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
IKIE  provision  of  support  to  another 
entity 

The  State  of  New  Mexico  has  entered 
into  a  Memorandum  of  Understanding 
with  the  Federal  Government  and  has 
begun  cooperative  efforts  in  the  areas  of 
resourt  e  characterization,  research 
technology  development,  and 
technology  transfer  in  order  to 
successfully  make  New  Mexico  fossil 
energy  reserves  available  to  the 
consumer  in  a  safe,  economic,  and 
environmentally  acceptable  manner. 
The  activities  proposed  in  [PA«1  to  the 
Memorandum  of  Understanding  a.-e  in 
support  of  a  public  purpose  and  are  as 
directed  by  the  Memorandum  of 
Understanding.  Public  response  may  be 
addressed  to  the  contract  specialist 
below 

worn  Fvarraoi  iwrownATiow  cowtact: 

US  Department  of  Energy,  Idaho 
Operations  Office.  785  DOE  Place,  Idaho 
Falls.  Idaho  83402.  Trudy  Thome, 
Contract  Specialist  (208)  526-9519 

Date   Martii  7,  19aa 
H.  Bmt  Omik, 

DirrtUir.  Contracts  Management  Division 
[YV.  Doc.  SM»027  Filed  »-14-8fr,  845  am 


Advtaory  Conwnntaa  on  Nudaar 
Fadltty  Safety  Notica  of  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  86  Stat.  770),  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  Advisory  Committee  on 
Nuclear  Facility  Safety. 

Date  and  Time:  Thursday,  March  30, 
1989,  8:30  p,m,  to  6:00  p.m.;  Friday, 
March  31,  1989,  9:00  a.m,  to  1:00  p.m. 

Place:  U.S.  Department  of  Energy. 
Forrestal  Building.  Room  BE-089. 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 

Contact-  Wallace  R.  Komack, 
Executive  Director.  ACNFS,  S-2. 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  Telephone:  202/ 
586-4400, 

Purpose  of  the  Committee:  The 
Committee  was  established  to  provide 
the  Secretary  of  Enei^  with  advice  and 
recommendations  concerning  the  safety 
of  the  Department's  production  and 
utilization  facilities,  as  defined  in 
section  11  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (42  U.S.C.  2014). 

Tentative  Agenda 

March  30, 1989  Meeting 

8:30-5:30  Subcommittee  Reports 
Review  of  Savannah  River  Plant 

Issues 
Restart  Strategy  Status 
Reactor  Safety  Improvement  Program 

Status 
Water  Hammer  Report 
Safety  Policy 
Committee  Business 
5:30-6«)  Public  Comment 

March  31. 1989  Meeting 

9:00-12:30  DOE  Environmental  Cleanup 

Plans  and  Issues 
12:30-1:00  Public  Comment 

Public  Participation:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  fo  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Wallace  R.  Komack  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  he  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Committee  is 
empowered  fo  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room.  lE- 


190,  Forrestal  Building.  1000 
Independence  Ave.,  S.W.,  Washington. 
DC,  between  9:00  a.m.  and  4«)  p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

Issues  at  Washingtoa  DC  on  March  10, 
1989, 

).  Robert  Franklin, 

Deputy  Advisory  Committee  Management 
Officer 

[FR  Doc.  8&-e028  Filed  3-14-89:  8:45  am] 
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Energy  Infonnatlon  Administration 

Agency  information  Coliectlona  Under 
Review  By  the  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration,  DOE. 
ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget 

summary:  The  Energy  Information 
Administration  (ElA)  has  submitted  the 
energy  information  collection(8)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  hsting  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  3504(h) 
of  the  Paperwork  Reduction  Act  nor 
management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request  e.g.,  new,  revision,  or 
extension;  (6)  Frequency  of  collection; 
(7)  Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit:  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually;  (11)  An 
estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 
annual  respondent  burden,  and  (13)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 
DATES:  Comments  must  be  filed  on  or 
before  April  14. 1989. 
ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  726  Jackson  Place.  NW.. 


Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHER  INFORMATXM  CONTACT: 

For  further  information  and  copies  of 
relevant  materials  contact  Jay 
Casselberry,  Office  of  Statistical 
Standards  (EI-70),  Energy  Information 
Administration,  M.S.  lB-023,  Forrestal 
Building,  1000  Independence  Ave..  SW.. 
Washington.  DC  20585,  (202)  586-2171 

SUPPLEMENTARY  INFORMATION:  If  you 

anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084 
(Also,  please  notify  the  DOE  contact 
listed  above.) 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

I.  International  Aflairs  and  Energy 
Elmergencies 

ZIE-417R 

3.  1901-0288 

4.  Major  Electric  Power  System 
Emergency  Report 

5.  Extension 

6.  AnnuaUy 

7.  Mandatory 

8.  State  and  local  governments. 
Businesses  or  other  for  profit  Federal 
agencies  or  employees 

9.  40  respondents  annually 

10.  45  responses  annuaUy 

II.  The  estimated  average  hours  per 
response  for  each  of  the  respondents  is 
2.39  burden  hours. 

12.  TTie  estimated  total  reporting  hours 
are  130. 

13.  IE-417P  will  provide  the  DOE  with 
information  regarding  the  location  of 
where  emergency  electric  power  supply 
situations  exist  on  an  electric  power 
system  or  on  a  regional  electric  system. 
The  data  also  provide  DOE  with  a  basis 
for  determining  the  appropriate  Federal 
action  to  relieve  an  electrical  energy 
supply  emergency.  Respondents  are 
electric  utilities. 

Authority;  Sec.  5(a).  5fb),  and  13{o),  Pub  L 
93-275,  Federal  Energy  Administration  Act  of 
1974,  (15  U.S.C  764(a),  764(b).  and  772ib).  and 
Sec  202(c)  and  311  of  the  Federal  Power  Act 
(16  U.S.C.  82a(c)  and  825j. 

Issued  in  Washingtoa  DC  March  9.  1999 

Yvonoe  M.  Bisbop, 

Director,  Statistical  Standards.  Energy 
Information  AdministraUon. 

[FR  Doc  89-6029  Filed  03-14-88;  845  am) 
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FCOeiUL  CNCROV  REOULATORY 


KUrckO.  1900. 

Taka  ootlc*  that  tW  following  fUlnga 
hav«  bean  mada  with  Ihm  Comnnaainn 

1.  Iowa  PMblc  Sarvica  Company 

[Dockat  No.  8R8B-«44-000| 

Taka  aotica  that  Iowa  Pubhc  Servica 
Company  (IPS)  on  February  2a.  1960, 
■ubmittad  in  raaponaa  to  a  requaat  from 
Commiaaion  Blail.  additional  coal  and 
Oparatiooal  data  to  luppurt  th« 
propoaad  Pull  Raquirflmenla 
Wholaaale— Sarvica  Schedula  No.  2 
Original  Issue  Sheets  Nos  S  and  0.  and 
exacutad  Full  Requirements  Power 
Agreamenti  filed  on  May  31. 1088.  to 
permit  tha  following  Iowa  municipalities 
to  recaive  services  pursuant  to  the  filed 
rates;  Auburn,  Denver,  Esthervllle, 
Hudson,  Livermore.  Pocahontas, 
Rockford.  and  Sergeant  Bluff. 

IPS  raquaata  a  waiver  of  ttm 
Commission's  r«gulatioaa  and  allow  tha 
Agreements  to  become  effactlva  as  of 
thalr  respective  operative  dates.  The 
earhast  operative  date  Is  May  1, 1067. 

These  amendments  have  been  served 
on  all  the  affected  munidpahtlea  and 
the  Iowa  UtiHtiea  Board 

Comment  date:  March  23. 1000.  hi 
accordance  with  SUndard  Paragraph  E 
at  the  end  of  thia  notlca. 

X.  Kaoawfca  Valley  Ptnrar  Company 

[Docket  No.  ERas^tSO-OOl) 

Take  ootlca  that  in  accordance  with 
the  Commission's  January  31,  1060  Order 
in  Docket  No.  ERa8~40f»-OO1.  Kanawha 
Valley  Power  Company  (Kanawha) 
submitted  its  required  compliance  filing. 
Kanawha  stataa  that  its  compliaoca 
filing  sets  forth  the  calculation  of  tha 
amounts  in  axcsas  of  tha  Commiaaion- 
approved  settlement  rata  levels 
collected  by  Kanawha  from 
Appalachian  Power  Company 
(Appalachian)  together  with  interest 
computed  under  the  Commission's 
regiuattona.  According  to  Kanawha,  a 
rerand  check  in  the  appropriate  amomit 
was  forwarded  to  Appalachian  on 
February  15.  1909. 

Kanawha  further  states  that  a  copy  of 
Its  comphance  ftltng  was  either  served 
upon  or  supplied  to  all  parties  of  the 
record,  Appalachian  Power  Company, 
the  Virginia  Stale  Corporatloa 


Commission  and  tha  Pubhc  Service 
Commiaaton  of  Weat  Virginia. 

CoBKBent  date:  March  23. 1060,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  document. 

S.  0— thweeliii  PuMic  Service 
Compeny 

[DockB<  No.  RR«5~477-aa2i 

Take  notice  that  on  March  1.  1900. 
Southteeatam  Public  Service  Company 
(Southwestern)  tendered  for  fUing  its 
compliance  filing  in  compliance  with  the 
Commission's  order  issued  February  1, 
1960. 

Comment  date:  March  23.  1960.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Idaho  Power  Company 

(DodiBt  No.  ECa»-7-000| 

Take  notice  that  on  February  27, 1900. 
Idaho  Power  Cooi|>any  ("Idaho  I^wer" 
on  the  'Company"),  a  Maine 
corporation,  and  Idaho  power  Migrating 
Corporation  ("IFMC).  an  Idaho 
corporation,  pursuant  to  section  203  of 
the  Federal  Power  Act  filed  an 
apphcation  for  authorization  for  Idaho 
Power  to  be  merged  with  and  into  IFMC 

It  is  stated  that  IPMC  is  a  wholly 
owned  subaidlary  of  Idaho  Power.  Idaho 
Power  provides  electric  service  In  the 
Slates  of  Idaho,  Oregoa  and  Nevada. 

It  ia  hmher  stated  that  the  principle 
porpoaea  of  the  propoeed  merger  are  as 
falkma: 

(1)  incorporatiaa  In  kfaho  will 
promote  better  ndaratandlng  of  the 
Company  by  stale  and  local  government 
authorities  and  by  its  coatomerB. 

(2)  After  the  Motion,  tha  Company's 
busineaa  will  be  subfect  only  to  the 
corporation  laws  of  the  State  of  Idaho, 
and  other  states  in  which  it  operate*, 
and  the  Company  will  be  reHeved  of 
miscellaneoua  expenses  Incident  to 
compliance  with  Maine  laws.  No 
additional  annnal  taxes  wiD  be  peyable 
to  the  Sute  of  Idaho  as  a  reeull  of  the 
change. 

(3)  The  laauance  of  stock,  bonds  and 
other  long-term  debt  by  the  Company  is 
now  subject  to  regulation  by  the  Idaho 
Public  Utllltiee  Conimieaion,  the 
Wyoming  PubHc  Service  Commission. 
the  Oregon  Public  Utinty  Commission, 
and  tha  Paderal  Energy  Regulatory 
Commission.  The  effect  of  the  Migration 
will  be  to  exempt  the  Company  from 
such  duplicative  reguletion  by  the 
Federal  Energy  Regulatory  Commiaaion 
and  the  expenses  attendant  thereto. 
Regulation  by  the  other  state  regulatory 
commisaions  will  continne. 

(4)  The  Migration  will  enable  the 


Company  to  qualify  lor  an  exeasption 
from  tha  Pobhc  Utibty  Holdiat  Company 

Act  of  1935  (the  "1935  Act")  in  the  event 
that  its  business  plans  may  at  some 
future  time  contemplate  the 
estabhshment  of  sabsidiaries  to  engage 
in  the  transmission  and/or  generation  of 
electric  power  for  resale.  Several 
relevant  exemptions  from  the  1835 
would  require  the  Company  to  be 
incorporated  in  one  of  the  stataa  in 
which  H  operates.  The  Company  has 
under  study  plans  to  conatrucl  a 
transmission  line  and  certain  generating 
facilities.  Determinatioo  of  whether  to 
place  the  transmiaaion  line  and 
gene"! ting  facilities  in  sobaidiary 
companies  would  depend,  among  other 
things,  upon  the  action  of  varioua 
regulatory  bodies. 

Applicants  state  that  upon  the 
effective  date  of  the  merger  each 
outstandng  share  of  Idaho  Power 
Common  Stock  and  Preferred  Stock  wfH 
automatically  be  converted  into  one 
share  of  IPMC  Common  Stock  and 
comparable  series  of  IPMC  Preferred 
Stock,  respectively.  Each  oatatanding 
certificate  presenting  shares  of  Idaho 
Power  Common  Slock  and  Preferred 
Stock  will  continue  to  represent  the 
same  number  of  shares  of  Common 
Stock  and  Preferred  Stock  of  TPUC 
respectively. 

Comment  date:  March  27, 1000,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiriog  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comraisaion,  825 
North  Capitol  Street  NK,  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commissioa'B  Rnles  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385Jn4y.  All  rnch  motiooa  or 
protesU  ahottld  be  filed  on  or  before  the 
comment  date.  Proteata  will  be 
considered  by  the  Commisaion  in 
determining  the  appropriate  action  to  be 
taken,  bat  wlU  not  serve  to  make 
protestants  partiea  to  the  proceeding. 
Any  person  wishing  to  become  a  parry 
must  file  a  motion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commiaaion  and  are  avaUable  for  public 
inspection. 
l^ota  D.  Caahall, 
S«ciTtary 

[FR  Doc.  fl»-S01«  FUmI  3-14-101  %Ai  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Protect  Na  9104-000  New  Jersey] 

Passaic  Vaney  Water  Commission; 
Availability  of  Environmental 
Assessment 

March  9,  1989. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1968  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
488,  52  FT^  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  license,  less  than  5 
megawatts,  for  the  Little  Falls 
Hydroelectric  Project  located  on  the 
Passaic  River  in  Passaic  County,  near 
Littie  Falls,  New  Jersey,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  project  In  the  EA, 
the  Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significanUy  a^ecting  the  quality  of  the 
human  environment 

Copies  of  the  EA  are  available  for 
review  In  the  Pubhc  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Sti^et  NE., 
Washington,  DC  20428. 
Lob  D.  CasheU. 
Secretary. 
(FR  Doc  B6-S922  Filed  3-14-89;  &45  am) 

SaOJNO  COOC  S717-01-M 


(Prolect  Noa.  2392-004.  et  aL] 

Hydroelectric  Applications,  Qeorgia- 
Pecfflc  Corp.;  Applications  Filed  With 
ttie  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  insi>ection: 

la.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2392.004. 

c.  Date  Filed:  December  27.  ig6& 

d.  Applicant:  Georgia-Pacific 
Corporation. 

e.  Name  of  Project  Oilman  Project 

f.  Location:  On  the  Connecticut  River 
in  Essex  County,  Vermont  and  Coos 
County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a) — B25(r). 

h.  Applicant  Contact:  Mr.  David  G. 
Blanchette,  Georgia-Pacific  Corporation, 
Oilman.  VT  05904,  (802)  892-5515. 


i.  FERC  Contact:  Steven  H.  Rossi. 
(202)  376-0814. 

j.  Comment  Date:  May  5. 1989. 

k.  Description  of  Project:  The  existing 
operating  project  commenced  operation 
in  1941  and  was  issued  an  initial  license 
in  1965,  which  will  expire  in  1990.  The 
licensee  has  filed  for  a  new  license  for 
the  continued  operation  of  the  project 
The  existing  project  consists  of:  (1)  the 
Oilman  Dam.  (a)  a  concrete  gravity 
structure  approximately  170  feet  long 
and  29  feet  high,  and  (b)  a  rock-filled 
timber  crib  dam  approximately  108  feet 
long  and  40  feet  high,  each  with  a  crest 
elevation  of  828.3  feet  USGS;  (2)  5-foot- 
high  fiashboards  bringing  the  normal 
water  surface  elevation  to  833.3  feet 
USGS;  (3)  a  hydraulically  operated  crest 
gate  18  feet  high  and  27  feet  wide;  (4)  a 
reservoir  having  an  area  of  130  acres,  a 
storage  capacity  of  705  acre-feet  and  a 
normal  water  surface  elevation  of  833.3 
feet  USGS;  (5)  a  powerhouse  containing 
four  turbine-generator  units,  one  rated  at 
2,250  kW,  one  rated  a  1,000  kW,  and  two 
rated  at  800  kW  each  for  a  total  rated 
capacity  of  4,850  kW;  (6)  a  200-foot-long 
transmission  line;  and  (7)  appurtenant 
facilities.  The  project  generates  an 
average  of  25,750  MWh  annually.  The 
dam  is  owned  by  the  applicant  The 
existing  project  would  be  subject  to 
Federal  takeover  under  Sections  14  and 
15  of  the  Federal  Power  Act  The  cost  of 
the  existing  project  is  $4,848,500. 

1.  Purpose  of  Project  Project  power 
would  continue  to  be  sold  to  New 
England  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C  and 
Dl. 

2a.Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  5000-014. 

c.  Date  Filed:  February  1. 1989. 

d  Applicant  Trafalgar  Power  Inc.  and 
Trafalgar  Power  Limited  Partnership. 

e.  Name  of  Project:  Kayuta  Lake 
Project 

f.  Location:  On  the  Black  River  in 
Oneida  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}— 825(r). 

h.  Applicant  Contacts; 

Mr.  Arthur  H.  Sleekier,  President 

Trafalgar  Power  Inc..  Smith  and  Canal 

Sti^ets,  Franklin.  NH  03235. 
Mr.  John  M.  CuUer,  McCarthy,  Sweeney 

&  Harkaway,  P.C.,  1750  Pennsylvania 

Avenue,  r»4W..  Washington,  DC  20006. 

(202)  393-5710. 

I.  FERC  Contact  Steven  H.  Rossi. 
(202)  376-9814. 

j.  Comment  Date:  April  10, 1989. 

k.  Description  of  Transfer  On 
February  1, 1989,  Trafalgar  Power  Inc. 
(licensee)  and  Trafalgar  Power  Limited 


Partnership  (transferee)  filed  a  joint 
application  for  transfer  of  a  minor 
license  for  the  Kayuta  Lake  Project  No. 
5O00. 

The  purpose  of  the  proposed  transfer 
of  hcense  is  to  facilitate  the  financing  of 
the  project 

The  proposed  transfer  would  not 
result  in  any  changes  in  the  operation  of 
the  project.  All  engineenng.  design,  and 
feasibility  studies  performed  would  be 
transferred  to  the  transferee.  The 
transferee  states  that  it  would  comply 
with  all  the  terms  and  conditions  of  the 
license. 

1.  This  notict;  also  consists  of  the 
following  standard  paragraphs:  B  and  C 

3a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  9685-004. 

c.  Date  Filed:  February  1. 1989 

d.  Applicant  Trafalgar  Power.  Inc. 

e.  Name  of  Project:  Cranberr>'  Lake 
Project 

f.  Location:  On  the  Oswegatchie  River, 
in  St.  Lawrence  County.  New  York 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}— 825(r). 

h.  Applicant  Contact:  Arthur  H 
Sleekier,  President  Trafalgar  Power. 
Inc.,  Smith  and  Canal  Streets.  Franklin, 
NH  03235,  (514)  273-8891. 

i.  FERC  Contact  Mary  Nowak  (202) 
376-9634. 

j.  Comment  Date:  April  19, 1989. 

k.  Description  of  Project:  The 
Trafalgar  Power,  Inc.  proposes  to 
transfer  the  license  for  the  Cranberry 
Lake  Project  No.  9685  to  Trafalgar 
Power  Limited  Partnership.  The  transfer 
is  requested  in  order  to  facihtate  the 
financial  arrangements  of  the  project 
The  transferee  states  that  it  will  comply 
with  all  of  the  terms  and  conditions  of 
the  license. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C, 
andD2. 

4a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  9709-005. 

c.  Date  Filed:  February  1, 1989. 

d.  Applicant  Trafalgar  Power  Inc.  and 
Trafalgar  Power  Limited  Partnership. 

e.  Name  of  Project;  Herkimer  Project 

f.  Location:  On  the  West  Canada 
Creek  in  Herkimer  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a}— 825{r). 

h.  Applicant  Contacts: 

Mr.  Arthur  H.  Sleekier,  President 
Trafalgar  Power  Inc.,  Smith  and  Canal 
Sti^ets.  Franklin.  NH  03235. 

Mr.  John  M.  CuUer.  McCarthy.  Sweeney 
&  Harkaway,  PC,  1750  Pennsylvania 
Avenue,  N'W.,  Washington.  DC  20006, 
(202)  393-5710. 


ItTOO 
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L  PERC  CooUct  Strvra  H.  Roasi. 
(202)  370-4)814. 
).  Comment  Date:  April  ia  liMO- 

k.  De»criptlon  of  Tranafer  On 
Fabruary  1.  1988.  Trafalgar  Power  Ina 
(Ucenaee)  and  Trafalgar  Power  Limited 
Partnerahip  (tranaferee)  filed  a  joint 
applicatton  for  tranafer  of  a  minor 
hcenae  for  the  Merk.lmer  Project  Na 
0700. 

The  purpoae  of  the  propoeed  tranafer 
of  llcenae  is  to  facilitate  the  flnencing  of 
the  project. 

The  propoaed  tranafer  would  not 
result  in  any  changes  tn  the  operation  of 
the  propel.  /Ml  engineering,  deaign.  and 
feeaibthty  atudiea  performed  would  be 
tranaferred  to  the  tranafeme.  The 
transferee  states  that  It  would  comply 
with  all  the  terms  and  coadlttona  of  the 
license 

1.  This  notice  also  conaiati  of  the 
following  standard  parmgrapha.  B  and  C. 

b».  Type  of  Application:  Transfer  of 
Llcenae. 

b  Project  No..  flazi-Oia 

c.  Data  Filed  February  1. 1066. 

d.  Applit  ant.  Trafalgar  Power  Inc.  and 
Trafalgar  Power  Limited  Partnership 

e  Name  of  Project  Ogdaniburg 
Pro|et:t. 

f  L<K-.ation  (>n  the  Oawegatchia  River 
in  St.  Lawrence  County.  New  York. 

g.  Filed  Pursuant  to  Federal  Power 
Act.  16  U.S  C  7vri(a)— a25<rl 

h.  Applkvant  Contacts: 
Mr  Arthur  H.  Steepler.  Preaident. 

Trafalgar  Power  Inc.,  Smith  and  Canal 

Street*.  Franklin.  NH  03ZJ6. 

Mr  John  M  Cutler.  McCarthy. 
Sweeney  k  Markaway.  PC  1750 
Pennaylvania  Avenue.  NW.. 
Waahlngton.  [K!  20006.  (202)  3e3-«7ia 

L  FERC  Contact.  Steven  K  Roaal 
(202)  376-0814 

I  Comment  Date:  Apnl  la  1060. 

k  DeatJiption  of  Tranafer  On 
February  1,  1988.  Trafalgar  Power  Inc. 
(hcenaeej  and  Trafalgar  Power  Lunitad 
Partnership  (transferee)  filed  a  joint 
application  for  transfer  of  a  major 
license  fur  the  Ogdenahurg  Project  No 
9821 

The  purpose  of  the  proposed  tranafer 
of  llcenae  is  to  facilitate  the  financing  of 
the  project. 

The  propoaed  tranafer  would  not 
result  tn  any  changes  tn  the  operation  of 
the  project  All  engineering,  deaign,  and 
feasibility  studies  performed  would  be 
traruferred  to  the  transferee  The 
tranaferee  stataa  that  It  wovki  comply 
with  all  the  terma  and  conditkNia  of  the 
llcenae 

L  Thta  notice  aleo  conelsta  of  the 
foUowing  atandard  paragrapha:  B  and  C. 

8a.  Type  of  Appilcatloa:  Sorrander  of 
Ucfloae. 


b.  Protect  No.:  9670-006. 

c.  Date  Filed:  January  17, 198a 

d.  Applicant:  Clearwater  Hydro 
Aaaociatea. 

a.  Name  of  Project:  Village  Creek. 

f.  Location:  On  Village  Creek  near 
Birmingham,  [effervon  County, 
Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  18  VSC  791(a)— 825{r). 

h.  Applicant  Contacts:  Mr.  Chariea 
Greaham.  834  B.  tnakip  Road.  #80. 
Knoxville,  TN  S7V12. 

I.  FERC  Contact:  Michael  Deea.  (20Z) 
375-9414. 

).  Comment  I3ate;  April  la  1909. 

k.  Deacriptlon  of  Project:  On  February 
2. 1068.  a  licenae  waa  laaued  to 
conatruct.  operate,  and  maintain  the 
Village  Creek  Project  No.  9670.  The 
project  wouU  conaial  of:  (1)  an  existing 
gravity  dam  5S0  feet  long  and  115  (eet 
high;  (2)  an  exlatlns  440  acre  reaerroir 
(3)  a  propoeed  Intake  structure  and  a 
penatock  six  feet  In  diameter.  (4)  ■ 
propoaed  retnforoed  concrete 
powerhouae  24  feet  by  ^4  feet  by  SO  feet 
high  hoiaatng  a  1.100-kW  bydropower 
unit;  (5)  a  propoaed  12-47-kV  three-phaae 
tranamisalon  line  l.S  milea  long;  and  (8) 
appurtenant  fadlitiea. 

Lioenaee  atalea  that  the  project  la  no 
longer  ecoooraically  feaaible  becauae  of 
the  sxiatlng  buyback  rate  structure. 

I.  Anyone  deeirtng  to  be  beard  or  to 
make  any  protect  about  thia  action 
should  file  a  anotion  to  intervene  (w  a 
protest  with  the  Federal  Bnergy 
Regulatory  Commiaaion  In  accordance 
with  the  requirements  of  the 
Commiaalon's  Rulee  of  Practice  and 
Procedure.  18  CFR  3fl5.211  or  365.214 
(1088)  Conunenta  not  tn  the  nature  of  a 
protest  may  also  be  submitted  by 
conforming  to  the  procedorea  spedFied 
in  section  S8&.211  for  protecta.  To 
become  a  |?erty.  oe  to  perticipete  In  any 
hearing  that  Tight  bv  held,  a  pereon 
must  file  a  motion  to  tnlenrene  In 
accordance  with  the  Commission's 
Rule*.  The  Commission's  addreaa  ia:  825 
North  Capitol  Street  NFL.  Washington. 
DC2042B. 

7a.  Type  of  AppHcatlon:  Prelimhwry 
Permit. 

b  Project  No.:  10718-000. 

c  Data  flWd  faanary  la  1960. 

d.  Applicant  fD|  Energy  Company. 

e.  Name  of  Project  Posome  de  Terra 
Water  Power  Project 

f.  Location:  ^mme  de  Terra  Lake. 
Pomme  de  Terre  River,  near  Hermitage. 
In  Hickory  County.  Mlaaourt 

g.  Filed  Pursuant  to:  Federal  IVwer 
Act  18  UAC.  7»l(a)-825(r). 

h.  Applicant  Contact  DoyU  W  Kioas. 
P  E..  PI  Energy  Cosnpany.  Rt  6.  Box  4<a. 
Malvern.  AR  7Z104.  (iOl)  844-4435. 


i.  FERC  Contact  Mary  Nowak— (202) 
376-0634. 

J.  Comment  Date;  May  1. 1989. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
existing  Corps  of  Engineer*'  dam  and 
would  conalat  of:  (1)  a  propoeed  300- 
foot -long  panatock  8  (eet  In  diameter  (2) 
a  proposed  powerhouse  containing  two 
turbine  generating  units  having  a  total 
Installed  capacity  of  4.625  klbwatta;  (3) 
a  propoaed  13.8-kilovoh  transmission 
line  flOO  feet  long;  and  (4)  appurtenant 
facilities.  The  applicant  estimates  that 
the  average  annual  generation  would  be 
12.45a000  kilowatthoun.  The  applicant 
estimates  that  the  cost  of  the  studies 
under  permit  would  be  SSO.OOO. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9.  Aia  a  C.  and  D2. 

8a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10728-000. 

c  Date  Filed:  February  6. 1968. 

d.  Applicant  City  of  Marseilles  and 
City  of  Ottawa. 

a.  Name  of  Project  Marscillea  Dam. 
L  Location:  On  the  lUiiwia  River  near 

MarsaUlas,  La  Salle  County.  Olinoia. 

f.  Filed  Pursuant  Ur  Federal  Power 
Act  18  use.  791(a)-825(r^ 

h.  Applicant  CooUct  Poandatona. 
Etacfaetd  ft  Associates.  Inc..  Mldiael  A. 
EUchekl  P£^  Northpoint  Profesainnal 
Centra.  Sulta  2.  Streator.  IL  61364. 

1.  FERC  Contact  Michael  Dees  (202) 
376-9414. 

j.  Competing  Application:  106&4-00a 
nied  September  1.  lOea 

k.  Comment  Date:  May  5. 1980. 

I.  Description  of  Project  The  proposed 
project  would  utilize  the  existing  Corps 
of  Engineers'  Marseilles  Lock  and  Dam 
and  reservoir  and  would  consist  of:  (1] 
an  existing  canah  (2)  reconstracturing  an 
existing  concrete  powerhouse  to  house 
four  new  hydropower  units  with  ■ 
combined  capacity  of  10600  kW;  (3)  a 
reconstructed  Uilraca;  (4)  upgrading  an 
existing  400-fooi-long  tranamisalon  line; 
and  (5)  appurtenant  fadlitiea.  The 
estimated  annual  energy  production  is 
60  CWh.  Applicant  estimates  that  the 
cost  of  the  work  to  be  performed  under 
the  prelimiiuu7  permit  would  be  $80,000. 

m.  This  notice  also  consists  of  the 
following  standard  paragrapba:  AA,  AlO, 
aandC 

9a.  Type  of  AppbcatloA:  Maior 
Uceaaa. 

b.  Project  Noj  1022»-00a 

c.  Data  FUed:  lanoary  2. 1007. 

d.  Apphcant  WV  Hydro.  Inc 

e.  Name  of  Project  Cannelton. 

f.  Locatkm:  On  the  Ohio  River  In 
Hancock  Cotsty,  Kentacky. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825{r). 

h.  Applicant  Contact  jamas  E  Price. 
120  Calumet  Ct.  Aiken.  SC  29801,  (803) 
042-2749. 

L  FERC  Contact  Charles  T.  Raabe 
(202)  376-9778. 

j.  Comment  Date:  May  12, 1988. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
existing  U.S.  Anny  Corps  of  Engineers' 
Cannelton  Locks  and  Dam.  and  would 
consist  of:  (1)  A  190-foot-wide.  8Q-foot- 
deep  intake  at  the  left  bank;  (2)  a  190- 
foot-wide,  250-foot-long  powerhouse 
containing  3-  26,670-kW  bulb-type 
turbine/generator  units,  each  operated 
at  a  20.8-foot  head  and  at  a  flow  of 
17,667cf8  each;  (3)  a  190-foot-wide.  51- 
foot-long  tailrace;  (4)  a  4.18/161-kV 
switchyard;  (5)  a  700-foot-long.  161-kV 
transmission  line;  and  (6)  appurtenant 
facilities.  Applicant  estimates  that  the 
average  annual  generation  would  be 
370,00a000  kWh.  Project  power  would 
be  sold  to  Southern  Indiana  Gas  & 
Electric  Company. 

L  This  notice  aJso  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C  and  Dl. 

10.a  Type  of  Application:  License  (less 
thanSMW). 

b.  Project  No.:  2810-002. 

c.  Date  filed'  December  16. 1988. 

d.  Apphcant  Northern  States  Power 
Co. 

e.  Name  of  Project  Saxon  Falls. 

f.  Location:  On  the  Montreal  River  in 
Iron  County,  Wisconsin,  and  Gogebic 
County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  18  U.S.C.  791(a)-a25(r). 

h.  Applicant  Contact  Mr.  William  J. 
Madden.  Jr.,  Bishop,  Cook.  Purcell  & 
Reynolds.  1400  L  St  ^fW.,  Washington, 
DL  20005-3502.  (202)  371-5715. 

L  FERC  Contact:  Michael  Dees  (202) 
376-0414. 

j.  Comment  Date: 

k.  Description  of  Project  The  existing 
Saxon  Falls  Project  consists  of:  (1)  A 
dam  40  feet  high  and  510  feet  long:  (2)  a 
reservoir  with  a  storage  capadty  of  550 
acre-feet  and  a  surface  area  of  89  acres; 
(3)  a  6-foot  diameter  steel  conduit  1,607 
feet  long;  (4)  a  steel  surge  tank  23.5  feet 
In  diameter  and  59.50  feet  high,  (5)  two 
4.5-foot  diameter  steel  penstocks  each 
156  feet  long;  (6)  a  reinforced  concrete 
powerhouse  containing  two  equally 
sized  generating  units  for  a  total 
Installed  capacity  rated  at  1.500  kW;  (7) 
a  substation  with  step-up  transformer; 
(8)  a  92.4-kV  transmission  line  0.25  mile 
long  from  powerhouse  to  substation  and 
a  34.5-kV  line  for  connection  with 
applicant's  intenxmnected  traasmlssion 
system;  and  (9)  appurtenant  fadlities. 


The  applicant  estimated  from 
historical  generation  that  the  average 
annual  enei;gy  generation  will  be  12,283 
MWh.  The  apphcant  is  the  sole  owner  of 
the  existing  project  fadlities  and  has  no 
plans  to  modify  the  existing  fadlities  or 
opera  tioiL 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  Dl. 

11a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  10028-001. 

c.  Date  Filed:  August  29, 198a 

d.  Applicant:  Tultex  Corporation. 

e.  Name  of  Project  Mayo  Dam. 

f.  Location:  On  the  Mayo  River  in 
Rockingham  County,  North  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-a25(r). 

h.  Applicant  Contact  David  M. 
Coombe,  410  Severn  Ave.,  Suite  313. 
Annapolis.  MD  21403,  (301)  288-8820. 

L  FERC  Contact  Charles  T.  Raabe 
(202)  376-8778. 

j.  Comment  Date:  April  21. 1988. 

k.  Description  of  Project  'The 
proposed  project  would  have  consisted 
of:  (1)  A  seo-foot-long  stone  masonry 
dam  induding  a  350-foot-long.  15-foot- 
high  uncontrolled  spillway  with  a  crest 
elevation  of  585.4  feet  MSL;  (2)  a 
headgate  structure  containing  five 
wooden  lift  gates  and  trash  racks;  (3)  a 
10-acre  reservoir  with  a  storage  capadty 
of  approximately  85  acre-feet  at  a 
normal  water  siirface  elevation  of  585.4 
feet  MSL:  (4)  a  levee  approximately  30 
feet  long:  (5)  a  38.5-foot  by  20-foot 
reinforced  concrete  open  flume 
powerhouse;  (6)  a  50-foot-long  by  25- 
foot-wide  tailrace  excavated  in  ledge, 
discharging  into  the  Mayo  River  at  a 
normal  tail  water  elevation  of  571.4  feet 
MSL;  (7)  a  control  house  containing 
switchgear,  project  metering,  and  a 
programmed  controller,  (8)  a  0.33-MW 
induction  generator  (9)  the  480-volt 
generator  leads:  (10)  a  three-phase,  500- 
kVA,  480/4.160-volt  step-up  transformen 
(11)  a  200-foot-long.  4.16-kV  overhead 
transmission  line;  and  (12)  appurtenant 
facilities. 

Licensee  states  that  the  construcbon 
and  operation  of  this  project  is  not 
economically  feasible  and  that  finandal 
strategies  have  been  exhausted. 
Therefore,  Ucensee  has  requested  that 
its  license  be  terminated.  "The  license 
was  issued  March  9, 1986  and  would 
have  expired  February  28,  202a  The 
licensee  has  not  commenced 
construction  of  the  project 

1.  This  notice  also  consists  of  the 
follo%ving  standard  paragraphs:  B,  C 
cndD2. 

12a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10724-OOa 


c.  Date  filed  January  30. 1989. 

d.  Applicant  Blycol.  Inc. 

e.  Name  of  Project  Oregon 
Hydropower  Project. 

f.  Location:  On  the  Rock  River,  near 
Oregon,  in  Ogle  County.  Illinois. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}— 825(r). 

h.  Applicant  Contact  Mr.  Andrew  R. 
Blystra.  1481  Ring  Road  Calumet  Cit>-. 
1160409,(312)730-1100. 

i.  FERC  Contact:  Mary  Nowak  (202) 
370-9634. 

j.  Comment  Date:  May  12. 1989 

k.  Competing  Application;  Project  No. 
10716;  Date  Filed:  January  3. 1989 

1.  Description  of  Project:  The  proposed 
project  would  consist  of  the  following 
facilities:  (1)  An  existing  867.5-foot-long 
timber  crib  dam  approximately  12  feet 
high;  (2)  an  existing  reservoir  900  acres 
in  surface  area  vnth  a  storage  capacity 
of  3,500  acre-feet  and  a  normal  surface 
elevation  of  670.50  feet  mean  sea  level; 
(3)  a  rehabilitated  powerhouse 
containing  three  new  generating  units 
for  a  total  installed  capacity  of  1.200 
kilowatts;  (4)  a  proposed  12.000-volt 
transmission  line  approximately  600  feet 
long;  and  (5)  appurtenant  fadlities.  The 
applicant  estimates  that  the  average 
annual  generation  is  11,000 
kilowatthours.  The  existing  dam  is 
owned  by  the  Illinois  Department  of 
Conservation  and  the  City  of  Oregon. 
The  applicant  estimates  that  the  cost  of 
the  studies  under  permit  would  be 
$95,000,000. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO.  B.  C,  and  D2. 

13a.  Type  of  Application.  Minor 
License. 

b.  Project  No.:  10624-000. 

c.  Date  Filed:  July  11, 198a 

d.  Applicant:  French  Paper  Company. 

e.  Name  of  Project  French  Paper 
Company  Project 

f.  Location:  On  the  St  Joseph  River  in 
Berrien  County.  Michigan. 

g.  Filed  Purauant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contacts: 
Mr.  R.  Dale  Clark,  French  Paper 

Company,  100  French  Street  Niles.  Ml 

49120.  (616)  683-1100 
Mr.  Michael  L  Magliola,  P.E.,  Parsons 

Brinckerhoff  Quade,  &  Douglas.  Inc.. 

230  West  Monroe  Street  Chicago.  IL 

80606,  (312)  782-8150 
Mr.  J.  Edward  French,  French  Paper 

Company.  100  French  Street  Niles.  Ml 

49120,  (616)  683-1100 
Mr.  Wilham  J.  Madden.  Jr..  Bishop. 

Cook.  Purcell  &  Reynolds.  1400  L 

Street  NW.,  Washingtoa  DC  20005- 

350Z  (202)  371-5700 
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i  FKRC  Contact:  Steven  H.  Ro«ti. 
(J02|  37tJ-^814 

I  Comment  Date  May  12.  1988. 

k  D«icnptlon  of  Pro|ect.  The  exlitinji 
project  hat  b««n  operating  since  1922 
and  contiati  of  (1)  Nilei  Dam.  a 
concrete  gravity  overflow  itructure  321 
f(>et  long  and  13  feet  high  In  the  St. 
loaeph  River,  topped  by  2.3-foot-hlgh 
flaahboard*.  (2)  a  headrace  100  feet 
wul«  and  abH)ut  600  feet  long,  bypaaaing 
the  northwest  end  of  the  dam.  (3)  a 
powerhouae  115  feet  long.  55  feet  wide 
and  5*  feet  high,  equipped  with  four 
turbine  generator  units  In  two  open 
flumes,  with  a  total  Installed  capacity  of 
1  J<X)  kW,  (4|  a  reservoir  on  the  St 
[oseph  River  of  about  80  acres,  a  storage 
capacity  of  about  510  acre-feet  with  a 
water  surface  elevation  of  ft53  75  feet 
MSU  (5)  a  7  foot-long  transmission  line: 
and  (6)  appurtenant  facilities.  In 
addition  there  Is  a  proposed  fish 
passage  to  be  constructed  near  the 
northwest  abutment  of  the  dam. 
composed  of  reinforced  concrete.  10  feet 
wide,  about  220  feet  long  with  16  steps, 
and  with  appurtenant  water  conveyance 
and  attraction  facilities.  The  applicant 
estimates  the  average  annual  genemtion 
would  be  5.000.000  kWh.  The  existing 
dam  IS  owned  by  the  applicant. 

I.  Purpose  of  Pro|ect:  Project  power 
would  b«  u«ed  Internally  by  the 
applicant  and  sold  to  Indiana  and 
Michigan  Rlectric  Company 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B.  C  and  Dl 

14«  Typ«  of  Application.  Pn«liminary 
Permit. 

b   Pn))ect  No.:  10728  000. 

c  Date  Filed:  February  2.  1960. 

d  Applicant:  City  and  County  of  San 
Francisco 

e  Name  of  Project:  Calaveras 
Reservoir/Dam  Power 

f  UM^ation:  The  project  would  utilize 
the  Calaveras  Reservoir  and  outlet 
workj  and  the  Upper  Alameda 
Diversion  Dam  and  tunnel,  owned  by 
the  applicant  and  located  In  Alameda 
and  Santa  Clara  Counties.  California. 

g  Filed  Pursuant  to  Federal  Power 
Act,  16  U  S.C.  791(a}— a25{r) 

h.  Applicant  Contact:  Mr  fames  D 
Cooney.  San  Francisco  Water 
Department.  425  Mason  Street,  San 
Francisco.  CA  94102.  (415)  923-24*7 

t.  Commission  Contact:  Mr  |ames 
Hunter  (202)  376-1943 

j  Comment  Date  April  17   19IW 

k.  Competing  Application:  Project  No 
10658;  Date  Filed:  September  9,  1988. 

1.  Descjiption  of  Project:  The  proposed 
pn3)ect  would  consist  of:  (1)  The  230- 
foot  high  Calaveras  Dam  and  31  55 
billion  gallon  reservoir  (2)  a  40-fool 
long.  Se-inch-diameter  pensto<:k.  (3)  a 


powerhouse  downstream  of  the 
reservoir  containing  one  or  more 
generating  units;  and  (4)  ■  second  power 
generation  site,  the  location  and 
capiacity  of  which  would  be  determined 
during  the  term  of  the  preliminary 
permit.  Total  generating  capacity  is 
expected  to  b«  less  than  five  megawatts. 
The  estimated  cost  of  permit  activities  is 
$50,000 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  AlO, 
B.  C  and  D2. 

Standard  Paragrapha 

A3  Development  application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application.  ■  competing 
development  application,  or  a  notice  of 
Intent  to  file  such  an  application. 
Submission  of  ■  timely  notlca  of  intent 
allows  an  Interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  prehminary 
permltj  will  not  b«  accepted  in  respon** 
to  this  notice. 

A5.  Pnhmmary  permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  ■  proposed 
project  must  submit  the  competing 
application  itaelf.  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
applicaUon  (see  18  CFR  4.36). 
Submission  of  ■  timely  notice  of  Intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7  Preliminary  permit — Any 
qualified  development  applicant 
desiring  to  Hie  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  Intent 
to  file  a  development  application  allows 
an  Interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A8.  Preliminary  permit — Public  notice 
of  the  filing  of  the  Initial  preliminary 


permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
Intent.  Any  competing  preliminary 
permit  or  development  application  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  Initial  preliminary  permit 
application.  No  comjjeting  apphcations 
or  notices  of  Intent  to  file  competing 
applications  may  be  filed  in  response  to 

this  notice.  A  competing  license     

application  must  conform  with  16  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specifiy  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant.  Include  an 
unequivcKal  statement  of  intent  to 
submit,  if  such  an  application  may  t>e 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
apphcation),  and  be  served  on  the 
applicant(s)  named  In  this  public  notice. 

AlO.  Proposed  $cope  of  studies  under 
permit — A  preliminary  permit,  If  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  b«  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
Include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  Impacts.  Based 
on  the  results  of  these  studies,  the 
AppUcant  would  decide  whether  to 
prtx;eed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  pro)ect 

B.  Comments,  protests,  or  motions  to 
intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  In  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  In  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  sjjecified 
comment  date  for  the  particular 
application. 

C.  Filing  and  service  of  responsive 
documents — Any  filings  must  bear  In  all 
capital  letters  the  bile  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETTNG  APPUCATION", 
•PROTEST'.  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 


application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing,  the  original 
and  the  number  of  copies  provided  by 
the  ConunJssion's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway.  Director.  Division  of  Project 
Review,  Federal  Energy  Regulatory 
Commission.  Room  203-RB,  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  Intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  a^ected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986,  the 
Fish  and  Wildlife  Coordination  Act.  the 
Endangered  Species  Act  the  National 
Historic  Preservation  Act  the  Historical 
and  Archeological  Preservation  Act  the 
National  Environmental  Policy  Act  Pub. 
L  No.  88-29.  and  other  apphcable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act  16  U.S.C 
a8251[b].  that  Commission  findings  as  to 
facts  must  be  supported  by  substantial 
evidence. 

All  other  federal  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  hsted  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant  If  an  agency 
does  not  respond  to  the  Commission 
writhin  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments..  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 


DZ  Agency  comments — Federal  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Dated:  March  10, 1989.  Washington.  DC 
LobD.Cariiell. 

Secretary. 

[FR  Doc.  89-8024  Filed  3-14-89;  8:45  am] 

HLLMO  COOC  S7l7-ei-M 

(Docket  Noa.  CP8»-4S»-000  •!  at] 

CNG  Transmission  Corporation  et  aU 
Natural  Gas  Certiflcats  HIingt 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CNG  Transmission  Corporation 

[Docket  No.  CP88-t93-000] 
March  &  1989. 

Take  notice  that  on  December  28. 
1988.  CNG  Transmission  Corporation 
(CNG),  445  West  Main  Street 
Clarksburg.  West  Virginia  26301,  filed  in 
Docket  No.  CP89-493-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing  it 
to  render  long-term  firm  transportation 
service  for  three  industrial  cogeneration 
developers,  Albany  Cogeneration 
Associates  (ACA).  Onondaga 
Cogeneration  Limited  Partnership 
(Onondaga)  and  Indeck  Energy  Services. 
Inc.  (Indeck).  and  to  construct  and 
operate  related  transmission  facilitieB  in 
West  Virginia,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CNG  proposes  to  transport  up  to 
25.634  dekatherms  (dt)  of  natural  gas  per 
day  on  a  firm  basis.  15,360  dt  per  day  for 
Onondaga.  6,274  dt  per  day  for  ACA, 
and  4,000  dt  per  day  for  Indeck.  The 
ACA  and  Onondaga  quantities  would  be 
delivered  to  Niagara  Mohawk  Power 
Corporation  and  the  Indeck  quantities  to 
National  Fuel  Gas  Supply  Corporation. 
All  quantities  would  be  transported  at 
the  rates  set  forth  in  Rate  Schedule  TF 
of  CNG's  FERC  Gas  Tariff.  Original 
Volume  No.  1.  CNG  states  that  it  has 
reserved  the  right  to  interrupt  dehveries 
for  up  to  65  days  and  has  agreed  to 
waive  D-1  Demand  charges  for  each  day 
during  which  an  interruption  occurs. 

CNG  proposes  to  construct  and 
operate  the  following  facilities  in  order 
to  render  the  long-term,  firm 


transportation  service:  (a)  replacement 
of  45.85  miles  of  12-inch  pipelme  known 
as  TL-283  with  20-inch  pipeline:  (b) 
replacement  of  125  horsepower  with  300 
horsepower  of  compression  at  CNG's 
McDonald  Station;  (c)  addition  of  880 
horsepower  of  compression  at  CNG  s 
Oscar  Nelson  Station;  (d)  2,160 
horsepower  of  new  compression  to  be 
known  as  Jackson  Station  to  be  located 
near  the  junction  of  CNG  line  No  TI^ 
263  and  line  H-171  in  Kanawha  County. 
West  Virginia:  (e)  1.200  horsepower  of 
new  compression  to  be  known  as  the 
Guyan  Station  to  be  located  between 
the  existing  Oscar  Nelson  and 
McDonald  Stations:  (!)  replacement  of 
0.55  miles  of  10-inch  pipel.ne  known  as 
line  No.  H-171  with  20-inch  pipeline: 
and  (g)  construction  of  two  metering  and 
regulation  stations  which  would  enable 
CNG  to  receive  the  Appalachian  gas 
purchased  by  ACA,  Onondaga,  and 
Indeck  for  transportation.  The  total  cost 
of  facilities  is  estimated  to  be 
$30,530,372.  CNG  proposes  to  finance 
this  project  with  funds  on  has  or  v^nth 
funds  obtained  from  its  parent  company. 
CNG  Natural  Gas  Company. 

Comment  date:  March  27, 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP89-e22-000] 
March  6,  1989. 

Take  notice  that  on  February  28. 1989. 
Colorado  Interstate  Gas  Company 
(GIG),  Post  Office  Box  1067,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP89-922-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  Union 
Pacific  Resources  Company  (Union 
Pacific),  a  natural  gas  producer,  under 
its  blanket  authorization  issued  in 
Docket  No.  CP86-589-000,  ef  al.. 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  would  perform  the  proposed 
interruptible  transportation  service  for 
Union  Pacific  pursuant  to  an 
interruptible  transportation  service 
agreement  dated  November  1. 1988  The 
transportation  agreement  is  effective  for 
a  primary  term  of  15  years  and  year-to- 
year  thereafter  subject  to  termination  at 
the  end  of  the  15th  year  or  any  contract 
year  thereafter  by  90  days  written  notice 
by  either  party.  CIG  proposes  to 
transport  up  to  a  maximum  of  50,000  Mcf 
of  natural  gas  per  day;  on  an  average 
day  up  to  45,500  Mcf:  and  on  an  annual 
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basu  16.425,0(m  Mcf  of  natural  Kai  for 
Llnion  PHCific   CIC;  propoie*  to  r<»cpive 
tha  tubjeit  gas  at  vanoua  f  xistinK  points 
of  rf«r.pipt  lo<;«tf(.l  in  the  slates  of 
Kansas.  Wyominx  and  Colorado  and 
redeliver  the  gas.  less  fuel  hh»  and  lost 
and  unaccounted  for  ^n».  for  the  hi  count 
of  I'nion  Pacific  in  Texas  and 
Oklahoma  CKi  avers  that  no  new 
facilities  are  required  to  provide  the 
proposed  servu  e 

If  IS  explained  thai  the  proposed 
service  is  curre.itly  beinn  performed 
pursuant  to  the  l^JVday  self 
implementms  pnivision  of 
{  ZM  223(a||l|  of  the  Commission's 
KeKul.itions   (JI(i  (ommenced  such  self 
implementin><  service  on  November  1. 
ItJHH,  as  n«p<irted  in  Dixiket  No   SI'  89- 

C.iitnntr'nt  Jatf  April  2X).  19ftH.  In 
accordance  with  Standard  F'araj<raph  G 
at  the  eml  of  Ihis  notu  e 

3.  Northwsnt  Pipeline  Corporation 

|iv>nki>i  No  uiiw-ya^-oiiii 

Man h  7   IWW 

Take  notice  that  on  March  1.  19B9. 
Northwest  J*ip)eline  Corjioration. 
(Northwest)  295  Chipela  Way,  Salt  Iwtke 
City,  Utah  »41()fl  filed  in  Docket  No. 
CP89-O32-0IX)  a  request  pursuant  to 
I  157  205  of  the  Commission  s 
Kt>){ulatlons  under  the  Natural  Clas  Act 
(18  cm  157  205)  for  authonralion  to 
transport  natural  gas  on  ^)ehalf  of 
Williams  (ias  Markelinji  (Company 
(Williams),  under  its  blanket 
authonralion  issued  in  [>>cket  No 
CP80-578-000  punuant  to  section  7  of 
the  Natural  (^as  Act.  all  as  mor«  fully 
set  forlh  In  the  recjuest  which  is  on  file 
with  the  (.!ommission  and  Ofx-n  to  puhlic 
Inspeclion 

Northwest  would  perform  the 
proposed  intemjptible  transptirtation 
service  for  Williams,  a  marketer  of 
natural  jjas,  pursuant  to  a  transportation 
agreement  dated  Fet)ruary  10.  IHttH.  as 
amendeil  June  U).  lt»H8.  October  21,  19e«. 
Decern t>«-r  5.  U1H«.  and  December  8,  19B8, 
under  its  Rale  S<  hedule  Tl-1   The  term 
of  the  (rain[Mirtalion  agreement  is  fnim 
the  dale  of  execution  and  shall  remain 
In  full  force  and  effect  for  a  term 
continuing  on  a  month  to  month  biii:s. 
•ubject  lo  lermmation  upon  3t)  business 
days  written  notice  by  either  party 
Northwest  proposes  to  transport  on  a 
peak  day  up  to  770. (XX)  MMBtu.  on  an 
average  day  up  to  10.(XX5  MMHtu.  and  on 
an  annual  basis  3.0(X].(XX)  MMBtu  for 
William*.  Northwest  prop<ises  to 
transport  th«  sutiject  gas  through  its 
transmission  system  fnim  any 
transporlatlon  receipt  to  any 
trensporlation  delivery  points  It  is 
stated  that  the  nalural  gas  transported 


under  the  transportation  agreement  may 
be  received  on  behalf  of  Williams  by 
any  kx;al  distribution  company  or 
affiliate  of  Williams  which  has  an 
appropriate  contractual  arrangement 
with  Williams.  It  ii  alleged  that  at  this 
time  Northwest  understands  that 
Williams  has  arranged  for  deliveries  to 
the  distnbution  systems  of  Northwest 
Natural  Cias  Company.  Washington 
Natural  Cias  Company,  and  Cascade 
Natural  Gas  Corporation.  Northwest 
avers  that  no  new  facilities  are  required 
to  provide  the  proposed  service 

It  IS  explained  that  the  prtjposed 
service  IS  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
I  2ft4  223(a)(l  j  of  the  Commission  s 
Regulations.  Northwest  commenced 
such  self  implementing  service  on 
Felirviary  18,  1989.  as  reported  In  Docket 
No   ST89-2273-000 

Comment  dutt^  Apnl  21.  1989.  in 
accordance  with  Standard  Parngraph  G 
at  the  end  of  this  notice 

4.  TennasMW  Gas  Pipeiina  Company 

(Ikickel  No  CM»-«l»-OII)j 
Miin:h  7,  1980 

Take  notice  that  on  February  28.  1989, 
1  ennessee  Cias  Pipeline  Company 
(Tennessee),  P  O  Box  2511,  Houston. 
Texas  7725Z  filed  in  DtxJiet  No   CP86- 
919-Oa)  a  request  pursuant  to  |  284.223 
of  the  Commission's  Regulations  under 
the  Natural  (ias  Act  for  authonxation  to 
transport  natural  gas  under  the  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
Inspection. 

Tennessee  proposes  to  transport 
natural  gas  on  an  intemiptible  basis  for 
Texas-Ohio  Gas,  Inc  (Texas-Ohio) 
Tennessee  explains  that  service 
commenced  [anuary  27.  1989  under 
I  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-2199  Tennessee  further  explains 
that  the  peak  day  quantity  would  be 
15.000  dekatherms.  the  average  daily 
quantity  would  be  15.000  dekatherms, 
and  that  the  annual  quantity  would  be 
5  475.000  dekatherms.  Tennessee 
explains  that  it  would  receive  natural 
gas  for  the  account  of  Texas-Ohio  at 
points  of  receipt  located  Offshore 
Uiuisiana  and  in  the  states  of 
Pennsylvania  and  Texas.  Tennessee 
states  that  the  points  of  delivery  are 
located  in  the  states  of  Texas.  Louisiana 
and  Pennsylvania. 

Cammenl  date-  Apnl  21.  1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


5.  Northwest  PlpaliiM  CorporatkNi 

|I>ociiet  No  CP8&-M1-000I 
March  8.  1989 

Take  notice  that  on  March  2,  1989, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84108,  filed  in  Docket  No. 
CP89-ei 4-000  a  request  pursuant  to 
{  157.205  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportation  service  on  behalf  of  CP 
National  Corporation  (CP  National), 
under  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP86-57&-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  requests  authorization  to 
transport,  on  an  intemiptible  basis,  up 
to  a  maximum  of  45,000  MMBtu  of 
natural  gas  per  day  for  CP  National,  a 
local  distribution  company,  from  receipt 
points  located  in  Colorado,  Oklahoma, 
Oregon,  Utah,  Washington  and 
Wyoming  to  delivery  points  located  in 
Colorado.  Idaho,  New  Mexico, 
Oklahoma.  Oregon.  Utah.  Washington 
and  Wyoming.  Northwest  anticipates 
transporting,  on  an  average  day  800 
MMBtu  and  an  annual  volume  of  300.000 
MMBtu. 

Northwest  states  that  the 
transportation  of  natural  gas  for  CP 
National  commenced  January  27,  1989. 
as  reported  in  Docket  No.  ST89-2276- 
000,  for  a  120-day  period  pursuant  to 
S  284.223(a)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  Northwest  in  Docket  No. 
CP86-578-000. 

Comment  date:  April  24. 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

a.  Columbia  Gaa  Transmiaaioo 
Corporation 

[rKx:iift  No   CP8e-e39-OO0l 
March  a,  1988 

Take  notice  that  on  March  2.  1989. 
Columbia  Gas  Transmission 
Corporation  (Applicant),  1700 
MacCorkle  Avenue,  SE.,  Charleston, 
West  Virginia  25314,  filed  In  Docket  No 
CP89-939-000  a  request  pursuant  to 
S  i  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
abandon  approximately  3.9  miles  of  3- 
inch  pipeline  and  appurtenant  facilities 
located  in  Hardin  County,  Ohio,  under 
Applicant's  blanket  certificate  issued  in 
Docket  No.  CP8a-76-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  In 
addition.  Applicant  also  requests 
authority  under  ||  157.205  and  157.212 


to  establish  a  new  point  of  delivery  of 
Columbia  Gas  of  Ohio.  Inc.  (COH)  at  the 
interconnection  of  certain  new  facilities 
to  be  constructed  by  COH.  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

COH  would  construct  approximately 
21.6  miles  of  10-inch  pipeline  from  the 
East  Liberty  area,  Logan  County,  Ohio, 
to  a  proposed  new  point  of  delivery  by 
Applicant  to  COH  from  Applicant's  12- 
and  16-inch  pipelines  located  in  Hardin 
County,  Ohio.  It  is  stated  that  such 
facilities  would  be  utilized  by  COH  to 
serve  its  existing  market  area  in  the  Mt. 
Victory,  Ohio  area  including  a  new 
Honda  of  America  plant  under 
construction  in  East  Liberty,  Logan 
County,  Ohio.  Applicant  states  that  its 
3.9  miles  of  3-inch  pipeline  and 
appurtenant  facihties  (Mt.  Victory 
System),  presently  in  the  area,  will  no 
longer  be  required  for  service  to  COH 
upon  completion  of  COITs  new 
facilities.  Accordingly,  Applicant  further 
states  that  it  proposes  to  abandon  such 
facilities  and  sell  the  rights-of-way 
associated  therewith  to  COH  for  the 
utilization  in  the  construction  and 
operation  of  its  facilities. 

Applicant  also  states  that  it  does  not 
serve  any  customers  other  than  COH 
from  the  facilities  to  be  sold  and  thus, 
the  abandonment  will  not  result  in  the 
abandonment  of  service  to  any  natural 
gas  consumer. 

The  quantities  to  be  provided  through 
the  new  point  of  delivery  are  within 
Applicant's  currently  authorized  level  of 
ser\'ice  to  COH  and  would  not  result  in 
revisions  to  either  peak  day  or  seasonal 
entitlements,  it  is  stated.  The  sales  to  be 
made  through  the  point  of  delivery 
would  be  under  Applicant's  currently 
effective  service  agreement  with  COH 
under  Rate  Schedule  CDS.  it  is  further 
stated. 

Comment  date:  April  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-936-0001 
March  a  1989. 

Take  notice  that  on  March  2,  1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street. 
Owensboro.  Kentucky  42301.  filed  in 
Docket  No.  CP89-936-000  an  application 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Energy  Marketing  Exchange. 
Inc.  (F-nergy  Exchange),  a  marketer  of 
natural  gas,  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP8&- 


686-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport,  on 
an  intemiptible  basis  up  to  100,000 
MMBtu  per  day  for  Energy  Exchange. 
Texas  Gas  states  that  construction  of 
facilities  would  not  be  required  to 
provide  the  proposed  service. 

Texas  Gas  further  states  that  the 
maximum  day.  average  day.  and  armual 
transportation  volumes  would  be 
approximately  100,000  MMBtu,  50.000 
MMBtu  and  36.500.000  MMBtu 
respectively. 

Texas  Gas  advises  that  service  under 
S  284.223(a)  commenced  January  18. 
1989,  as  reported  in  Docket  No,  ST8&- 
1933. 

Comment  date:  April  24, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

B.  Northern  Natural  Gas  Company 

[Docket  No.  CP89-956-000] 
March  9. 1989. 

Take  notice  that  on  March  6. 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.,  (Northern)  1400 
Smith  Street  Houston,  Texas  77251, 
filed  in  Docket  No.  CP89-956-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
under  its  blanket  authorization  issued  in 
Docket  No,  CP86-435-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  proposes  to  transport 
natural  gas  on  an  intemiptible  basis  for 
Chevron  U.S.A.  Inc.  (Chevron).  Northern 
explains  that  the  service  commenced 
under  S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST-89-2390.  Northern  proposes  to 
transport  on  a  peak  day  up  to  75.000 
MMBtu;  on  an  average  day  up  to  56.250 
MMBtu:  and  on  an  annual  basis  up  to 
27,375.000  MMBtu.  Northern  proposes  to 
receive  and  deliver  the  gas  at  various 
points  in  Texas. 

Comment  date:  April  24. 1989  in 
accordance  with  Standard  Paragaph  F  at 
the  end  of  the  notice. 

9.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-935-000] 
March  9, 1989. 

Take  notice  that  on  March  2, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street 
Owensboro.  Kentucky  42301.  filed  in 
Docket  No.  CP89-93&-000  a  request  to 


§i  157.205  and  284.223  of  the 
Commission's  Regulations  (18  CFR 
157.205  and  264.223)  for  authorization  to 
transport  natural  gas  for  Sun  Operating 
Limited  Partnership  (Sun),  pursuant  to 
Texas  Gas's  blanket  certificate  issued  in 
Docket  No.  CP88-686-000  and  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  Texas  Gas  requests 
authority  to  transport  up  to  1.2  billion 
Btu  of  natural  gas  per  day  on  an 
intemiptible  basis  on  behalf  of  Sun 
pursuant  to  a  transportation  agreement 
dated  January  4, 1989.  Texas  states  that 
the  transportation  agreement  provides 
for  Texas  Gas  to  receive  gas  from  a 
point  in  Block  146,  South  Marsh  Island 
Area,  offshore  Louisiana,  and  to 
redeliver  the  gas  into  the  facihties  of 
ANR  PipeUne  Company  in  Block  146, 
South  Marsh  Island  Area,  Offshore 
Louisiana. 

Texas  Gas  indicates  it  would  provide 
the  service  on  a  month-to-month  basis 
unless  terminated  upon  thirty  days 
written  notice.  Texas  Gas  states  that  it 
would  charge  the  rates  provided  by  its 
Rate  Schedule  IT. 

It  is  indicated  that  the  estimated 
maximum  daily  volume  and  average 
daily  volume  would  be  1.2  bilUon  Btu 
and  the  estimated  annual  volume  would 
be  438  biUion  Btu.  Texas  Gas  states  it 
commenced  a  120-day  transportation 
service  for  Sun  on  January  21. 1989,  as 
reported  in  Docket  No.  ST89-2001. 
Texas  gas  indicates  that  it  would  render 
the  service  through  the  use  of  Texas 
Gas's  existing  facihbes. 

Comment  date:  April  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-849-000] 
March  9. 1988. 

Take  notice  that  on  March  6, 1999, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  Post  OfTice  Box  2511. 
Houston,  Texas  77252,  filed  in  Docket 
No.  CP89-949-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  Shell 
Offshore,  Inc.  (Shell),  a  natural  gas 
producer,  under  its  blanket 
authorization  issued  in  Docket  No. 
CP87-115-000.  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  op>en  to  public 
inspection. 

Tennessee  would  perform  the 
proposed  intemiptible  transptortation 
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tervtc*  for  ShaO.  panaant  to  ■■ 
inlcn-uptitila  tranapartahoo 
aiiraetnnt  datad  |anaary  10.  IMQl  IW 
tranaporliitKai  agrvament  ka  alfactiva  tor 
a  prxmmry  tatm  of  ona  Booth  and  OMBtb- 
to  munth  tharaaftar  nibtacl  In 
(erminaOon  by  altkar  p«ft]r  al  any  Uma 
upon  at  laaat  30  daya  ivnttan  ootica  by 
i-ilher  party  Tannaaaaa  propoaes  to 
transport  MJODO  dekatttanna  fdlh)  of 
nuturMl  KMS  on  a  pttak  and  avara^e  day: 
and  on  an  annnal  baau  12.77^000  dth  uf 
natural  gaa  for  Shell-  Tannaaaca 
pn)p<>««i  Ut  racetvA  the  aubH^  Raa  al 
variuoa  auatiofi  pi^ints  of  rrcatp4  locatMi 
offshora  LouMiaiui  aoci  tn  tlw  atate  nf 
Louiaiana  fcir  radelivary  In 
Interoonnactlona  witli  Souiham  Natoral 
Gas.  Cohimbta  Calf  Tranamisaion 
Company  and  Tranacuntinantal  Caa 
P1p«  Unm  CorparaUoik.  Tannaaaaa  avan 
that  no  BTw  factUtlaa  ara  ra<|utrad  to 
pruvide  tba  propoaad  aarvlca. 

II  IS  axpJatnad  that  th«  proposed 
Mrvice  la  currently  b«ing  performird 
purvuant  to  the  IZO-day  self 
implementlim  prortaton  of 
I  2MJ23{»H^)  of  Iha  Comtntssion  i 
Rffffulations.  Teimcasac  comnifmt:wd 
audi  aeif-ta^Tfamntting  wemhce  on 
February  1.  1989.  aa  reported  m  Docket 
No  STW-2381-000. 

Comwent  date:  April  24.  19W.  In 
accordance  wtth  Standard  Paragraph  G 
at  the  end  of  this  notice 


11. 


HatuniCm 


IDocknt  No   CTm  864- 0001 

UanJia.t9aa 

Taka  notloa  thai  on  Umrck  •,  t9M. 

Northem  Natural  Gaa  Company. 
Division  of  l&iroa  Corp.,  (Nonitam)  1400 
Smith  Straaf.  t-ioaaton.  Texaa  772S1. 
filed  In  Docket  No.  CPm-tbA-^XJO  a 
request  pursuant  to  |  167.20S  of  the 
Commissfon'i  Regulations  under  the 
Natural  Gas  Act  (ItCFR  157.206)  for 
authorization  to  transport  natural  gas 
undat  ila  b^nkal  aulhonaation  isauad  m 
Docket  No.  CP«e-A36-^n)  parsuant  to 
section  7  of  tha  Natural  Gaa  \cl,  ail  as 
mora  f\illy  set  forth  m  tlsa  raqoeat  which 
IS  on  file  with  Iha  Commiaatan  and  opea 
to  publii  inapactioii. 

Northam  propoaes  to  tranaport 
natural  gaa  on  an  tntarrupllbla  baata  for 
Damaon  Chi  Corpora tioa  (Damaan). 
Northam  explaina  that  the  servica 
commenced  undar  I  2M.223(a)  of  tha 
C^omnuasi Oil's  Ra^ationa,  aa  raportad 
in  Docket  No.  STH»-23(M.  Northam 
propoaes  (o  tranaport  on  a  peak  ctay  up 
to  laooo  klMBliK  on  an  avarsga  day  up 
to  7.M0  MMBtu;  and  on  an  anaaal  baais 
up  to  3.050.000  MMBtu  Northern 


propoaes  to  raoatTa  and  dativar  tha  gaa 
at  rartous  potnta  la  Texas. 

Ccmmmt  db«a  April  24.  T«W,  in 
accordance  wttb  Standard  Paraj^raph  G 

at  the  end  of  this  notice 

IZ  Uoitad  Gas  Plpa  Lina  Company 

|[)ocka1  Mo  CP«»-«a»-a00| 
March  i.  IffW 

Take  nofire  that  on  March  2,  1988, 
I'nited  Gas  Rpe  Line  Company  (Untted), 
P  O  Box  1478.  Hmrefon.  Texas  77251- 
1478.  fll«?d  to  Docket  No.  CP«»-e»-000  a 
request  purmant  to  |  157.206  and 
2d4.223  of  the  Commission's  Regulations 
under  the  Natxiral  Gas  Act  for 
authorization  to  provide  an  intrmjptible 
transportation  service  on  behalf  of  the 
Pt)laris  Corporation  (Polaris),  a  local 
distnbution  company,  under  its  blanket 
certificate  issued  in  Docket  No  CP88-8- 
OfX)  pursuant  to  section  7  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  In  the 
request  on  file  with  the  Commission  and 
open  to  public  iiMpaction. 

United  states  that  it  propoaes  to 
transpKjrt  natural  gas  on  behalf  of 
Polans  from  various  points  of  receipt 
located  tn  Louiaiana  and  Tevas  to  two 
points  of  dahvary  ktcated  la  Leoisiana. 

United  fnrHiar  stataa  thai  Iha 
max  Unm  da{)y.  avaraga  daily  and 
annual  qaantitiaa  tlkal  H  wonld  tranaporl 
on  behalf  of  Ptolaria  taould  ba  aaflOO 
MMBta  aqaivaWDt.  JOuSeO  MMBhi 
equhralant.  and  1.47X080  klMBtn 
equivalaot  of  aatnrai  gaa,  raapactlwfy. 

Uoitad  tndicataa  that  in  Dockat  Now 
STaO-^ZlM.  fiiad  arHh  tha  CocHBiaaion 
on  Fafaniary  t,  198a,  tt  rvportad  (hat 
ttanapovtatkn  sarvtca  for  Polaiia  had 
bafpin  HodBr  tba  lA-day  automatic 
authorization  provisiona  of  |  2M.223(a). 

Camnwnt  data:  April  24,  19n,  In 
accordanoa  with  Standard  Parafraph  C 
at  the  and  of  this  notica. 

IS.  NadonaJ  Pual  Caa  Sapfily 
Corpora  tioa 

IDocket  No.  CPSP  —1  OOOl 

March  •.  ram. 

Taka  notice  that  on  Fsbroary  22.  198*. 
National  Faai  Gaa  Sopply  Corporatum 
(NatioQalV  Tan  Lafayette  Sqoara. 
Buffalo.  New  York  14203.  filed  la  Docket 
No  CP89-881-000.  as  supptamcnted  on 
March  2.  1988.  a  raqoest  purauant  to 
I  157.208  of  tha  Coomiaaion's 
Regulations  under  tha  Natural  Gaa  Act 
(18  CFTl  157.206)  for  aulhorixation  to 
construct  and  operate  sales  taps  for  the 
delivery  of  natural  gas  to  three  end 
users  to  be  served  by  an  afnUate. 
National  Pnal  Gaa  Dtsthbutton 
Corporation  IDtstibution)  (1157011).  and 
to  relocate  one  dehvery  poinl  for 


deftvaries  of  gas  to  Distrfbtition 
(1 157^2).  under  the  certiflcaHon 
anthorintion  laaoed  in  Docket  No. 
CPa9-4-0G8  pnn^nrt  to  section  7[c]  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  application  that  is  on  file 
with  the  Commission  and  open  to  public 
Inspection. 

National  proposes  to  construct  and 
operate  sales  laps  and  delivery  points  to 
provide  servica  to  end  uaer  custooiers  of 
Diatnbutioa.  and  to  serve  Diathkution. 
as  listed  balow.  National  stain  that  the 
propoaed  salea  Ups/ dehvery  points  are 
rtol  prohibited  by  any  of  its  exiating 
tanffs  and  that  iba  additional  tapa 
would  have  no  ai^uficanl  impact  on 
National's  peak  day  and  annnai 
deliveriea  Nabonal  eatimates  that  the 
new  customera  wooid  increase  its  peak 
day  dehveries  by  4JM  Mcf  and  tha 
rekjcatMl  dehvery  point  for  Distribution 
would  accommodata  13,000  Mcf  on  a 
peak  day. 
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G.  Any  peraon  or  tha  CcsBiaaioD'a 
staff  DMry.  witkin  46  days  after  tb* 
issuaaca  of  the  inatant  notioa  by  tha 
Comraisakm.  file  purauant  to  Role  214  of 
the  Commiasion'i  Procadnral  Rates  (18 
CPR  385.214)  a  notkn  to  totenrane  or 
notice  of  intervention  and  pursuant  to 
I  157  JOS  of  tha  Ragditwna  sMlcr  the 
Natora)  Gas  Ad  fl8  CFR  157.205)  a 
protest  to  the  retjoest.  If  no  protest  i» 
filad  within  tha  tima  allowed  tkarefor. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  proteflt.  If  a 
proteat  la  filed  and  not  withdrawn 
within  SO  days  after  the  time  allowed  for 
filing  a  proteat  the  instant  rcqnest  shall 
be  treated  as  an  application  for 
anthoriastion  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Loia  a  CaabaO. 
Secretory. 

[FH  Doc  ta-ma  PUad  3-14-Mi  4:45  am) 
[cnT-ava 


(Docket  Na  RP8»-9»^)00] 

Colorado  interstate  Qas  Co^  Proposed 
Changes  In  FERC  Gas  Tariff 

MarcS  9,  1969. 

Take  notice  that  Colorado  Interstate 
Gas  Company  ("CIG  "),  on  March  2. 
1989,  tendered  for  filing  the  following 
tariff  sheets  to  revise  its  FERC  Gas 
Tariff.  Original  Volume  No,  1: 

Twelfth  Revised  Sheet  No.  2 
Original  Sheet  No.  eiG5 
Original  Sheet  No.  61 G6 
Original  Sheet  No.  61G7 
Original  Sheet  No.  61G8 
Original  Sheet  No.  61 G9 
Original  Sheet  No.  61G10 
Original  Sheet  No.  61G11 
Original  Sheet  No,  eiGl2 

CIG  states  that  the  above-referenced 
tariff  sheets  are  being  Filed  to 
incorporate  a  buyout-buydown  cost 
recovery  procedure  under  S  2.104  of  the 
Commission's  Regulations.  Under  the 
proposed  filing,  CIG  will  allocate  its 
buyout-buydown  costs  between  its 
jurisdictional  and  nonjurisdictional 
customers,  absorb  50  percent  of  the 
jurisdictional  portion  of  the  buyout- 
buydown  costs,  and  recover  50  percent 
of  such  costs  through  fixed  surcharges 
applicable  to  its  jurisdictional  firm  sales 
customers.  CIG  states  that  the  total  of 
the  jurisdictional  portion  of  the  buyout- 
buydovtm  costs  related  to  this  filing  are 
$23,741,401.  Therefore.  CIG  is  proposing 
to  recover  $11,870,700  from  its  affected 
jurisdictional  firm  sales  customers. 

CIG  has  requested  that  the 
Commission  accept  this  filing,  to  become 
effective  March  3. 1989. 

CIG  states  that  copies  of  the  filing 
were  served  upon  all  of  its  affected  firm 
sales  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
Intervene  or  protest  with  the  Federal 
Fjiergy  Regulatory  Commission.  825 
North  Capitol  Street  NE.  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  16, 1980.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc  89-5932  Filed  3-14-89:  8:45  am) 

BtLUNO  CODE  (717.01-11 

(Docket  No.  TQ89-2-32-O00] 

Colorado  Interstate  Gas  Co^  Ouarterty 
Purchased  Gas  Adjustment 

March  S,  1989. 

On  March  1, 1989,  Colorado  Interstate 
Gas  Company  ("CIG")  filed  the 
following  proposed  tariff  sheets  to 
reflect  a  quarterly  purchased  gas 
adjusbnent  ("PGA"): 

Thirty-Eighth  Revised  Sheet  No.  7 

Thirty-Eighth  Revised  Sheet  No.  8 

CIG  requests  that  these  proposed 

tariff  sheets  be  made  effective  on  April 

1,1989. 

CIG  states  that  this  filing,  inter  alia, 
reflects  no  change  in  demand,  and  a 
0.22t  decrease  in  the  commodity  rate  for 
the  G-1.  P-1,  SG-1,  H-1,  F-1.  and  PS-1 
Rate  Schedules,  compared  with  rates 
filed  by  CIG  on  February  13. 1989  in 
Docket  No.  RP85-122.  et  al.  In  the  event 
the  Commission  does  not  act  or  does 
not  act  favorably  on  the  compliance 
filing  in  Docket  No.  RP85-122,  et  al., 
then  CIG  requests  that  the  Commission 
accept  effective  April  1, 1989,  Alternate 
Thirty  Eighth  Revised  Sheet  Nos.  7  and  8 
which  were  also  submitted  for  filing. 
CIG  states  that  copies  of  this  filing 
have  been  served  upon  CIG's 
jurisdictional  customers  and  pubUc 
bodies,  and  are  otherwise  available  for 
public  inspection  at  QG's  offices  in 
Colorado  Springs,  Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  16, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  ihe  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-5937  Filed  3-14-89;  &45  am] 

BILUNG  CODE  S717-01-II 


[Dockat  Ho.  RP89-92-O00] 

El  Paso  Natural  Gas  Co^  Tariff  Hllng 

March  9. 1989. 

Take  notice  that  El  Paso  Natural  Gas 
Company  ("EJ  Paso"),  on  March  3. 1989, 
tendered  for  filing  pursuant  to  Part  154 
of  the  Federal  Energy'  Regulatory 
Commission  ("Commission") 
Regulations  Under  the  Natural  Gas  Act 
in  compliance  with  the  Commission's 
Order  No.  509,  et  seq..  Third  Revised 
Sheet  Nos.  232  and  233  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1-A. 

Ell  Paso  states  thai  it  currently  has  on 
file  with  the  Commission  Rale  Schedule 
T-3  that  conforms  to  55  284.7  and 
284.8(d)  of  the  Commission's  Regulations 
for  firm  transportation  service  and  Rate 
Schedule  T-1  that  conforms  to  55  284.7 
and  284.9(d)  of  the  Commission's 
Regulations  for  interruptible 
transportation  service,  both  of  which  are 
contained  in  El  Paso's  FERC  Gas  Tanff. 
Original  Volume  No.  1-A.  The  offshore 
transportation  rates  contained  in  Rale 
Schedules  T-3  and  T-1,  from  time  to 
time,  will  be  applicable  to  all  OCS 
tranpportation  service  performed  by  El 
Paso. 

El  Paso  further  states  that  the 
tendered  tariff  sheets  add  a  new 
ptiragraph  20.3(b)  to  section  20, 
Operating  Provisions  for  Firm 
TranspKJrtation  Service,  of  El  Paso's 
FERC  Gas  Tariff.  Original  Volume  No. 
1-A,  which  provides  that  in  the  event 
that  two  or  more  shippers  seek  to  obtain 
the  firm  capacity  that  one  or  more 
shippers  offer  to  relinquish  on  the  OCS 
during  the  open  season  conducted  by  H 
Paso  such  capacity  will  be  reallocated 
on  a  pro  rata  basis.  El  Paso  also  states 
that  at  the  conclusion  of  open  season 
and  thereafter  firm  capacity  on  the  OCS 
will  be  available  for  contract  on  a  first 
come/first  served  basis,  as  it  becomes 
available  and  that  allocation  of 
contracted  firm  capacity  on  the  OCS 
will  be  on  a  pro  rata  basis. 

It  is  also  stated  that  inasmuch  as  El 
Paso  is  already  an  open  access 
transporter,  the  requirements  for 
declaring  open  season  for  interruptible 
capacity  on  the  OCS  does  not  apply  to 
El  Paso. 

El  Paso  requested  that  the  tendered 
tariff  sheets  become  effective  thirty  (30) 
days  after  the  date  of  filing. 

Copies  of  the  filing  were  served  upon 
all  shippers  utilizing  the  El  Paso  system 
and  all  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
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North  Capitol  StrMt  NE^  Waihiagtorv 
DC  2042A,  tn  ■ccordance  with  1 1  38S.214 
and  SSI^l  of  Dm  ComniAaataa'i  Raka 
and  Ragxilatloni.  All  luch  motioni  or 
protaits  should  b€  filed  on  or  befor* 
March  10.  \9m.  ProtesU  will  b« 
conaidertd  by  tha  Comniaalon  In 
datarmimag  tlia  approfirlala  action  to  be 
takea  but  will  not  mtv*  to  make 
protettanti  partlaa  to  tha  procaadlng. 
Any  panon  wtahlag  to  bacoma  a  party 
muat  fila  a  motion  to  tntarrana.  Cofiiaa 
of  thla  Shng  ara  on  fUa  with  tha 
oommiaaion  and  ara  availabJa  for  public 
Impaction  tn  the  Public  Rafinanca 
Room. 


S«crttmiy. 

[TR  Doc  t^-BOM  m«d  V1«-aK  8:40  ml 
I  oooa  cnr-av-a 


Co, 


feariitM 


MarckSiiaaa. 

Ttka  aotlca  that  El  Paao  Natanil  Caa 
Company  ( "B  P>«o  V  oa  March  I.  IBM 
tendarad  for  filing  punuant  to  Part  144 
of  tha  Fadar«l  Enargy  RagKlatory 
Commiiaion'i  ("Cnmmtaitoo") 
Regulationa  Uadar  tha  Natnnil  Cat  Act 
a  notica  of  a  Quaitaxly  Adjuatmant  in 
Rataa.  aOectiva  April  1.  liMS.  (or 
luriadlrttonal  |«a  tarvioa  randarad  to 
•alaa  cuatomara  aarvad  by  El  Paao'i 
Intarstata  gaa  tranamiaainn  lyitam 
undar  rata  tchadulaa  aftactad  by  and 
Mbtact  to  Mctioo  Uk.  Purrhaaarl  Caa 
Coat  Adiuatmaat  Provlaioa  ("PGA"),  of 
tha  Canaral  Tanna  and  Cooditlona  in  Bl 
Paao  ■  FERC  Caa  Tarifi.  Fliat  BavUad 
Voluma  No.  1. 

El  Paao  sUtaa  that  II  haa  tandarad 
cartala  tariff  thaala  in  compUanca  with 
Ita  PGA  prawialona  which  raflact  a  oat 
dacrvaaa  of  tOiJQTD  par  dth  balow  thoaa 
rataa  placad  in  afTact  oa  January  1. 1908 
at  Docket  No  TQ«>-a'-33'^)00.  Tha 
dacraaaa  of  902070  par  dth.  altar 
allminatioQ  of  tha  Currant  Adioatinant 
raflactad  In  El  Paao  •  InUrim  PGA 
aflactlva  (aoaary  1.  1080.  raaulU  to  a 
Currant  Adiuatmant  of  tJ13a  par  dth. 
Regarding  tha  Surcharge  Ad|uitmant.  El 
Paao  will  continue  not  collecting  each 
•urcharga  tn  accordanca  with  tha 
CommiMion'i  Sapiambar  3a  1986  order 
accepting  and  luapanding  El  Pato'i 
Quarterly  PGA  filing  at  Docket  No. 
TQW-1^33-000.  tC  oL  eflective  October 
1.196a 

Copies  of  the  Qllng  were  lerved  upon 
all  of  El  Paso'i  Infentata  pipeline 
■yatam  (alaa  cuatoman  and  all 
tnteraated  itata  regulatory  coounlaaiona. 


Any  paraoQ  deairinf  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washtagton. 
DC  TOiZR,  tn  accordance  with  |  S85.214 
and  385.211  of  the  Commlasion's  Rulet 
and  Regulations.  All  such  motiona  or 
protests  should  be  fiied  on  or  before 
March  IS,  1989.  Protests  will  be 
conaidcred  by  tha  Commiasion  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant  parties  to  the  proceeding. 
Any  peraon  wishing  to  become  a  party 
must  file  e  motion  to  tntervena.  Coplea 
of  this  filing  are  on  file  with  tha 
Commiaaion  and  are  available  for  public 
inspection  tn  the  PubKc  Reference 

ROOBX 


Lola  1X1 
Secretary. 

[FK  Doc  aO-8e2S  Plhd  »-14-a»:  ft4S  am) 
COOa  t717-«V« 


(Ooctot  Ma  RM6-67-M0] 

Mmttiwr— t  Pipaftna  Corp^  Propo— d 
Cttanga  kt  FERC  Qaa  Tarfff 


March  a. 

Take  notice  that  on  March  Z,  1989, 
Northweat  PipeRne  Corporation 
(Northwest)  submitted  for  flHng,  to  be  a 
part  of  Ita  FERC  Gaa  Tariff,  the 
folkrwing  tariff  sheeta. 

Flrat  Rariaed  Vokioaa  No.  1 

Twanty-Sixtb  Reriaad  Sheet  No.  K>-A 

Original  Voiume  No.  1-A 

Fifth  Reriaed  Skaat  No.  202 

Original  Vohone  No.  2 

Sixth  Reviaad  Sheet  No.  2.2 

Nuithwaat  atataa  the  purpoae  of  tha 
flliag  la  to  reflect  a  new  Pael 
ReimbaraaaMnt  Parcentage  of  1.56%,  to 
be  affective  April  1. 1986.  ptvsuant  to 
the  proTtakoDS  contained  la  Nortbweaf  s 
FERC  Gaa  Tarifi  VoKanes  1. 1-A.  and  2 

Northweet  raoiieats  an  affectiva  date 
of  April  1.  1986  for  each  ti  the  reepecthre 
tanff  sheeta.  whkrh  data  la  30  daya  fron 
the  dateof  filint- 

A  copy  of  tfaia  fUing  haa  baen  senred 
on  Pacific  tnteratata  Tranamiaaion 
Coaipany.  Northwaat's  (uriedictional 
castoDiers.  and  affected  state  regalatory 
caaamlaaiona. 

Any  peraona  deairing  to  be  heard  or 
protaet  said  filing  shoald  file  a  motiosi  to 
intervene  or  protaat  with  the  Federal 
Energy  Regulatory  Commission.  &2S 
North  Capitol  Street  NE..  Waahftagtosv 
DC  20426.  in  accordance  with  Rulea  211 
or  214  of  the  Cooualaakn's  Rules  of 
Practice  and  Procedure.  Ail  such 


motions  or  proteata  aboold  be  filed  on  or 
before  March  16. 1989.  Protests  will  be 
canatdered  by  tha  Coimfiiaaioa  in 
determiniiii  tiia  apfvapriate  actkin  to  be 
taken,  but  will  not  serve  to  make 
proteslants  parties  lo  the  proceeding. 
Any  pcraon  wiaUng  lo  become  a  party 
must  file  a  motloa  to  Interrene.  Copiea 
of  thia  fillip  are  on  file  with  the 
Comaiiaston  and  are  availabie  for  public 
inspection. 
Lois  D.  Caahall. 
Secretary. 
[FR  Doc  88-6928  Filed  3-14-88;  8:45  amj 

■LUNO  COOa  ST17-0V-M 


[Docket  No.  RM6-66-000) 

NoithwMt  Pipafloa  Corp.;  Propo— d 
Changa  In  FERC  Oaa  TartfT 

March  0. 1969. 

Take  notica  that  on  March  2. 1989^ 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing,  to  be 
a  part  of  iU  FERC  Gas  Tariff,  the 
following  tariff  sheeU.  lo  be  effective 
April  1, 1989: 

Flrvt  Rasiaad  Voluma  F4a.  1 

Fifth  Rerlaed  Sheet  No.  33 
Four*  Revlaed  Sheet  No.  41 
Pint  Revived  Sheet  No.  1 10 
Third  Revleed  Sheet  No.  117 
Second  Revised  Slteet  No.  118 
Second  Reviaed  Sheet  No.  119 

Original  Volame  No.  1-A 

Second  Revised  Sheet  No.  417 
TUid  Reviaed  Sheet  No.  418 
First  Reviaad  Sheet  N&  41S-A 
Original  Sheet  No.  418^ 
Fifth  Reviaed  Sheet  No.  419 
First  Reviaed  Sheet  Na  420 
Second  Reviaed  Sheet  No.  421 
Original  Sheet  No.  421-A 

Northweet  sUtos  that  these  sheeta 
were  filed  to  incorporate  raviaiona  to  the 
nomination,  determination  of  deliveries, 
Imbalances  and  penalty  proviaiona 
currently  stated  In  Northwest's  tariff. 

A  copy  of  this  filing  is  being  served  on 
Northwest's  )uriadiction&l  sales  and 
transportation  customers  and  affected 
state  commissions. 

Any  person  deairing  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington 
DC  20128.  ki  accordance  with  |i  386.214 
and  38&.211  of  the  Cons&isaion's  Rutea 
of  Practk*  and  Procedure.  Ail  such 
motiana  or  proteata  should  be  filed  on  or 
before  March  18, 1966.  Protests  wiU  be 
considered  by  the  CooBBiaeion  tn 
detenniniag  the  appropriate  actkia  to  be 
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taken,  but  will  not  serve  to  make 
proteslants  parties  to  the  proceeding. 
Any  person  %vishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
RoooL 

Loia  D.  CaafaelL 

Secretary. 

[FR  Doc  89-6933  Filed  3-14-69:  8:46  am] 

saiato  cooE  s7i7-«i-« 


[Docket  Na  RPS6-227-010] 

Paluta  Pipallne  Co.;  Notica  of 
Compliance  f^lng 

March  B,  1988. 

Take  notice  that  on  March  3, 1989, 
Paiute  Pipeline  Company  (Paiute). 
pursuant  lo  section  4  of  the  Natural  Gas 
Act  and  Part  154  of  the  Commission's 
Regulations  thereunder,  tendered  for 
filing  certain  revised  tariff  sheets  in 
compliance  with  the  Commission's 
Order  issued  on  January  31, 1969  in 
Docket  Nos.  RP88-227-000  and  RP8B- 
227-005. 

Paiute  states  that  the  Commission's 
,  anuary  31, 1989  Order,  among  other 
things,  accepted  Original  Sheet  Nos.  77 
and  78  to  Paiute's  Original  Volume  No,  1 
and  Original  Sheet  No.  71  and  Sheet 
Nos.  72-79  of  its  Original  Volume  No.  1- 
A.  subject  to  certain  conditioDS,  and 
directed  that  Paiute  refile.  within  30 
days  of  the  date  of  the  Order,  tarlH 
sheets  that  conformed  to  the 
Commission's  Order. 

In  response  to  the  Conunission's 
Order.  Painte  filed  revised  tariff  sheets 
lo  conform  to  the  Commission's  Order. 
To  accomplish  this  purpose.  Paiute 
submitted  tariff  sheets  which  further 
define  rates  and  penalties  for  authorized 
and  unauthorized  D-2  and  R-2  annual 
entitlement  overruns. 

Any  person  desiring  lo  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NR.  Washington. 
£>C  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  16, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  proteslants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc  89-5920  Filed  3-14-89;  8:45  am] 

BBXSn  OOOC  S717-ei-M 


[Docket  No.  RP89-65-000  and  RP66-6»- 
001] 

Sea  Robin  PIpolIno  Co.;  Prepo— d 
Changoa  In  FERC  Qaa  Tartff 

March  9, 1989. 

Take  notice  that  on  March  1, 1989,  Sea 
Robin  Pipeline  Company  (Sea  Robin), 
Post  Office  Box  1478,  Houston,  Texas 
77251-1478,  filed  pursuant  to  S  284.305(e) 
of  the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulatioiu,  tariff  sheets  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff. 
The  tariff  sheets  filed  by  Sea  Robin  are: 

To  Be  Effecdva  April  1, 1989 

Second  Revised  Sheet  No.  70 

Original  Sheet  No.  70-A 

Sea  Robin  states  that  these  tariff 
sheets  are  filed,  as  required  by  Order 
No.  509  issued  December  9, 1988,  as 
amended  by  Order  No.  509-A  issued 
February  21, 1989,  to  establish  the 
manner  in  which  firm  capacity  will  be 
reallocated  under  {  284.304(c)  of  the 
Commission's  Regulations  in  the  event 
that  more  than  one  Shipper  seeks  to 
obtain  the  firm  capacity  relinquished. 

In  Docket  No.  RP89-85-001.  Sea  Robin 
states  that  it  provides  notice  lo  the 
Commission  of  its  intent  to  continue  use, 
after  April  1, 1989,  its  previously 
certificated  rates  for  transportation 
services  provided  under  Rate  Schedules 
X-5,  X-11,  X-12,  and  X-13. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunissioa  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20428,  or  or  before  March  16, 1989, 
and  in  accordance  v^th  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385-214). 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  proteslants  parties  to 
the  proceeding.  Any  person  desiring  to 
become  a  party  must  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lais  D.  CaahaO. 
Secretary. 

[FR  Doc  89-5930  Filed  3-14-89;  8:45  am] 
■auaa  coot  snr-ai-H 


DEPARTMENT  OF  ENERGY 
[Docket  Na  RP66-6O-000] 

Suparlor  Oftshora  PlpeOna  Co.; 
Election  To  Contlnua  Usa  of  Currant 
Tranaportatkm  Ftataa 

March  9. 1989 

Take  notice  that  on  February  28. 1988, 
Superior  Offshore  Pipeline  Company 
(SOPCO).  pursuant  to  Commission 
Order  No.  509-A.  filed  its  notification  of 
election  to  use  its  current  blanket 
transportation  rate  of  $0.01  per  MMBtu 
for  the  transportation  services  provided 
after  April  1, 1989. 

Pursuant  to  S  284.305(d)(2),  SOPCO 
submits  that  its  continued  use  of  its 
current  $0.01  per  MMBtu  transportation 
rates  would  not  be  unjust  and 
unreasonable  for  the  following  reasons: 

(1)  The  current  cost-based  $OSn  per 
MMBtu  transportation  rates  were 
approved  by  the  Commission  following 
a  through  evaluation  of  the  actual  costs 
incurred  in  providing  the  transportation 
services  in  Docket  No.  RP86-101  as  an 
integral  part  of  SOPCO's  voluntary 
election  to  become  an  open-access 
blanket  certificate  bolder  under  Part  284 
of  the  C(Hnmission's  Regulations: 

(2)  The  current  $0.01  per  MMBtu  rate 
is  a  one-part  rate  calculated  upon  a 
volumetric  basis  and  thus  is  the  sole 
basis  upon  which  SOPCO  recovers  its 
operating  costs  as  weU  as  its  return  and 
related  taxes  as  it  only  provides 
transportation  services  and  does  not 
purchase  and  resell  any  natural  gas 
whatsoever; 

(3)  The  amount  of  the  current  $0.01  per 
MMBtu  transportation  rate  must  be 
viewed  as  de  minimus  in  terms  of  the 
overall  costs  associated  with  delivermg 
natural  gas  production  onshore  to  any 
eligible  shipper,  and  to  impose  the 
additional  regulatory  burden  of 
justifying  its  $0.01  per  MMBtu 
transportation  rate  would  serve  no 
regulatory  purpose  whatsoever. 

For  the  foregoing  reasons.  SOPCO 
requests  that  it  be  permitted  to  contmue 
to  charge  its  current  cost-justified  $0.01 
per  MMBtu  transportation  for  blanket 
transportation  service  until  such  time  as 
it  seeks  the  requested  authority  pursuant 
to  Section  4  of  the  Natural  Gas  Act  lo 
modify  its  existing  rale. 

Any  person  desiring  to  be  heard  or  lo 
protest  said  filing  should  file  a  motion  to 
intervene  or  s  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sti^et  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  [18  CFR  385.214, 
385.211  (1988]].  All  such  motions  or 
protests  should  be  filed  on  or  before 
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Man  h  16,  19««   Prolesti  will  be 
considered  by  the  Commission  in 
determminjj  the  Hppmprlale  action  to  be 
taken,  but  will  nut  serve  to  make 
prutestants  parties  to  the  pnK:ee(hnn 
\ny  p^'rson  wishing  to  become  a  party 
must  file  a  moiiim  to  intervene  Coplei 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
Lota  O  CMhail. 
Sfi'rvtary 

\VTi  Doc  tO-SaZT  Filed  3-l*-«>:  «  *S  am] 
MLLMO  coot  Sru-Ot-M 

IDockvt  No.  RPM-«4-000] 
Tanneaaea  Oaa  FMpailna  Co.;  FWng 

Munh  a.  1WW 

Take  notice  that  on  March  2,  1968. 
Tennessee  C.as  Pipeline  Company 
(Tennessee)  submitted  for  filing  (1) 
On«inal  Tariff  Sheet  Nos  208C  and 
20(lD  in  Second  Revised  Volume  No.  1  of 
its  FERC  Gas  Tariff  to  b«  effective  April 
1,  1969,  and  (2)  notification  of  Its 
election  to  continue  to  use  Us  current 
rates  for  certain  OCS  transportation 
services  after  April  1.  19H$) 

Tennessee  states  that  the  purpose  for 
filing  Original  Sheet  .Nos  2aeC  and  206D 
is  to  comply  with  Commission  Order 
Nos  509  and  509-A  The  tariff  sheets 
descnbe  the  procedures  Tennessee  will 
implement  pursuant  to  the  Commission 
oniers  In  particular,  the  sheets  set  forth 
the  manner  in  which  Tennessee  will 
satisfy  requests  for  firm  OCS 
transportation  services  at  the  open 
season  to  b«  conducted  for  ten  days 
commencing  April  1,  1989.  At  any  time 
after  the  open  season  Tennessee  states 
that  It  will  satisfy  requests  received  for 
firm  OCS  transportation  services  from 
any  available  capacity  on  a  first-come, 
first  served  basis  To  the  extent  a 
request  for  a  firm  transportation  service 
cannot  be  satisfied  from  available 
capacity,  Tennessee  shall  provide  the 
requesting  shipper  with  a  list  of  existing 
firm  shippers  within  ten  (10)  days  after 
receiving  the  request   In  the  event  the 
requesting  shipper  finds  an  existing  firm 
shipper  who  is  willing  to  relincjuish  all 
or  a  portion  of  its  firm  servii  e 
entitlement.  Tennessee  shall  satisfy  the 
request  for  firm  service  by  providing  a 
replacement  service 

Additionally  Tennessee  slates  that  it 
IS  providing  notification  of  its  election 
and  Its  justification  to  continue  to  use  its 
current  rates  for  certain  CX',S 
transportation  services  after  April  1 
UJW).  rendered  pursuant  to  the  following 
Tennessee  Rate  S<:hedules 

A  Firm  Transportation  Services — T- 
173.  T-174.  T-nS  and  T-i:'B 


B.  Interruptible  Transportation 
Service*— T-77,  T-136,  T-144.  T-145.  T- 
14H.  T-165  and  T-172 

Although  Tennessee  does  not  believe 
any  waivers  are  necessary  for  the 
Commission  to  accept  the  filed  tariff 
sheets  to  be  effective  Apnl  1,  1989, 
Tennessee  requests  the  Commission 
grant  any  waivers  it  deems  necessary 

Tennessee  states  that  copies  of  its 
filings  are  available  for  inspection  at  its 
principal  place  of  business  in  the 
Tenneco  Building,  Houston,  Texas  and 
have  been  mailed  to  all  affected 
customers 

Any  person  desinng  to  be  heard  or  to 
pnitest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214)  All  such  motions  or  protests 
should  be  filed  on  or  before  March  16, 
1989.  Protests  will  be  considered  by  the 
Commission  In  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lota  D.  Caah«U. 
S/fcrptarv 

[VH  l\yr  Be-M»34  Filed  3-14~(»  9  45  am) 
■UJNQ  coot  (Tir-OI-M 


(Docfcat  No.  RP«»-«S-OOOI 

Taxaa  Eaatam  Tranamiaaion  Corp.; 
ConipUanca  Filing  In  FERC  Gaa  Tariff 

March  9.  1WK) 

Take  notice  that  Texas  Edstem 
Transmission  Corporation  (Texas 
Krtstem)  on  March  2,  1989,  tendered  for 
filing,  in  compliance  with  the 
Commission's  Order  Nos.  5<)9  and  5()9A. 
issued  m  Dt)ckel  Nos.  R.M88-14  and 
RM8fl-15,  certain  tariff  sheets 

Texas  Eastern  is  making  this  instant 
filing  in  order  to  (1)  set  forth  tanff 
provisions  in  its  Rate  Schedules  FT-1 
and  FT-l  which  expand  the  applicability 
of  the  Rate  S<;hedules  to  firm  and 
interruptible  transportation  on  the  OCS, 
and  (2)  file  a  statement  explaining  why 
Texas  Eastern  believes  that  continued 
use  of  current  rates  to  perform 
transportation  pursuant  to  certificates 
other  than  Part  284  blanket 
Ininsportation  certificates  is  not  unjust, 
unreasonable,  or  unduly  discnminatot> 

The  tariff  sheets  being  filed  herewith 
are  proposed  to  be  effective  April  1, 
1989.  the  effective  date  required  in  order 


to  comply  with  i  284.305(e)  of  the 
Commission's  Regulations. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
.North  Capitol  Street.  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  March  16.  1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoU  D  CasfaeU. 

S*'cn-tary 

[W.  rK>c.  89-6935  Filed  3-14-89:  8;45  am) 
MLUMO  COOC  (TIT-ei-M 


(Docket  No.  RP8»-7»-000| 

Taxaa  Sea  Rim  Ptpeiine  Co^  Inc^  Tariff 
FlUng 

March  9.  1988 

Take  notice  that  on  March  3,  1989. 
Texas  Sea  Rim  Pipeline  Company,  Inc. 
('Texas  Sea  Rim").  12450  Creenspoint 
Dnve.  Houston.  Texas  77080-1991.  filed, 
pursuant  to  section  4  of  the  Natural  Gas 
Act  and  t  154,63  of  the  Commission's 
Regulations,  to  increase  its  present 
transportation  rates  reflected  in  the 
follov\ing  tariff  sheets: 

First  Volume  No.  1 

Original  Sheet  No.  2a 
Original  Volume  No.  2 

First  Revised  Sheet  No.  5 

Texas  Sea  Rim  also  requests  that  it  be 
permitted  to  file  under  the  "minor  rate" 
increase  filings  provisions  of  18  CFR 
154  63(b)(1)  and  154.63(b)(4). 

Copies  of  the  filing  were  served  on 
Texas  Sea  Rim's  customers. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 


before  March  16, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoU  D.  CasheU. 
Secretary. 

[FR  Doc.  89-5931  Filed  3-14-89;  8:45  am) 
aHJjNO  cooE  nn-o^'^^ 


DEPARTMENT  OF  ENERGY 

[Doctwt  Noa.  CPt9-«53-000,  CPW-«S3-000, 

CPW-SS4-000,  CPM-«55-000.  CP«»-«S»- 
000,  CP«»-«57-000,  CPS»-«5«-000,  CPM- 
•59-000,  CP8»-MO-000,  CPt9-«62-000.  and 
CP«»-«63-OO0] 

Tranacontlnental  Gaa  Pipe  Une  Corp^ 
AppUcationa 

March  9. 1968. 

Take  notice  that  on  February  21, 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP89-852-000,  et  ai,  applications 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  firm  sales  entitlement  to  eleven 
customers,  all  as  more  fully  set  forth  in 
the  applications  on  file  with  the 


Commission  and  open  to  public 
inspection.  • 

Transco  states  that  pursuant  to 
S  284.10  of  the  Commission's 
Regulations,  the  customer,  as  noted  in 
the  Appendix,  converted  firm  sales 
entitlements  under  their  respective 
Service  Agreements  to  firm 
transportation  under  Transco's  Rate 
Schedule  FT.  Transco  states  that  it  now 
requests  to  abandon  firm  sales 
entitlements  to  each  customer 
associated  with  the  reductions  in  firm 
sales  service  to  be  effective  as  of  the 
dates  noted  in  the  Appendix  Transco 
states  that  pursuant  to  S  284.10(f)(2),  the 
exercise  of  contract  conversion  rights  by 
a  firm  sales  customer  under  \  284.10(d) 
constitutes  consent  by  the  customer  to 
the  abandonment  of  sales  service  to  the 
extent  of  the  conversion. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
30, 1989.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
and  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 


■  See  attached  appendix  for  details  of  each 
applicatioa.  including  cuatomer  name,  rate  achedule. 
revised  sales  entitlement  etc 


Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  the  subject  to 
the  jurisdiction  confered  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Nattiral  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  inter\'ene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  adandonmenf 
are  required  by  the  pubHc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  bearing. 
Lob  O.  Ceabell. 
Secretary. 


-'  -     ■■ 1 

Fled 

Customer 

Roteachediie 

Frm  sale 

l(Md/d) 

Ef«ec»ve 

Docket  No 

Reduc- 

IKXI 

dsteo* 

Current 

ReMsed 

reduclnr 

CP89-S52-000  

2/21/89 

Commissioners  o»  Public  Works  o«  the  CHy  o*  Greerv 

CD-2 

8.600 

1.290 

7,310 

12/9/88 

wood 

7,310 

1^90 

6.020 

1/1/89 

CP89-e53-000 

2/21/89 

Pubte  Service  Company  o<  North  Carolina,  Ine 

CD-2 

134,810 

23.790 

111.020 

1/1/89 

CPe9-854-000  

2/21/89 

Ct>-2 

7  747 

1.353 

6.394 

1/1/89 

CP8  9-855-000 

2/21/89 

East  Central  Alatiama  Gas  Distnct 

G-1 

2.790 

419 

2,371 

12/20/88 

2.371 

418 

1.953 

1/1/89 

CP8&-856-000 

2/21/89 

Eastern  Stxxe  Natural  Gas  Company .„   ^ 

CO-3 

22,^00 

3.435 
3435 

16,030 

12-19/98 

l,1/99 

CP8»-857-O00 

2/21/89 

Non^  Carofina  Natural  Gas  Corporation 

CO-2 

120,710 

20.290 

100  420 

1    1   88 

CP89-e58-000  . 

2/21/89 

Delmarva  Power  &  Ljght  Company    ™™... 

CO-3 

54.800 

8.220 

46.580 

'C  1/88 

CP89-859-000 

2/21/89 

PfWdiVtip*^  FlfldriO  Comparry      

CO-3 

107,667 

19.005 

88692 

1 ,'  1   89 

CP89-860-000 

2/21/89 

Consofcdated 

CO-3 

275,844 

48.678 

227.166 

1/1/89 

CP89-fl62-000      . 

2/21/89 

Piedmorrt  Natural  Gas  Company 

CD-2 

174,420 

30.780 

143.640 

1/1/89 

CP89-863-000 

2/21/89 

Union  Gas  Comoanv 

CD-3 

10,.\'>0 

3.000 

7.350 

1/8/89 

[FR  Doc  89-5923  Filed  3-14-89;  8:45  am] 

BILIIMO  COOT  «7iTmi-ll 


[Docket  Na  RP99-99-0001 

U-T  Otfahore  Syatem;  Propoaed 
Changea  In  FERC  Gaa  Tariff 

March  9. 1986. 

Take  notice  that  on  March  2, 1989,  U- 
T,  Offshore  System  (U-TOS)  tendered 
for  filing  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 


According  to  U-TOS,  an  entirely  new 
Volume  No.  1  (First  Revised  Volume  No. 
1)  is  being  submitted  because  so  many 
changes  in  its  presently  effective 
Original  Volume  No.  1  are  required  in 
order  to  comply  with  the  Commission's 
Order  Nos.  509  and  509-A. 

U-TOS  proposes  to  continue  to  charge 
its  presently  effective  rates,  which  are 
being  collected,  subject  to  refund,  in 


Docket  No.  RP89-3&-O00.  The  principal 
changes  relate  to  changes  being  made  to 
comply  with  Order  Nos,  509  and  509-.A 
In  this  connection,  a  new  Rate  Schedule 
FT  is  included  which  relates  to  the 
procedures  to  be  followed  in  allocating 
available  firm  capacity  on  the  U-TOS 
system. 

U-TOS  proposes  that  the  ra*es 
contained  in  the  Schedule  of  Rates 
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(DriKinal  Sheet  No  5)  hecome  effective 
on  April  1.  mflH.  suhiecl  to  refund  in 
Docket  No   RF'HtJ-Sa-tXW  U-T()S  also 
propose!!  that  the  rpmainder  of  first 
Revised  V'ohjme  No   1  become  effective 
on  April  1.  19H9.  without  suspt'n.^iion 

Any  person  ilesirin^  to  he  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  (he  Kederal 
Knerxy  Rexuiation  (^omnussum.  fU!5 
North  Capitol  Street.  NE.  Washington. 
DC  20428.  in  «<:(  ordance  with  Rule  211 
or  Rule  214  of  the  Commission  s  Rules  of 
FVhc  tice  and  Procedure  (18  CVR  .185  211 
and  385  2141   All  suih  motions  or 
protests  should  he  filed  on  or  before 
March  18.  1SW9  Molests  will  he 
considered  by  the  Commission  in 
determinmg  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoU  D  CasheU. 
,Se<  rftiiry 

\VV.  Doc  8»-5»3«  Filed  3-14-8W;  «45  Hni| 
MLUMQ  coot  *7U-Q%-m 


(Doaiat  No.  TOM-»-42-0001 

TranswMtem  PtpeNnc  Co^  Proposed 
CtwngM  In  FERC  Gas  Tariff 

March  a  1«8S) 

Take  notice  that  on  March  2.  ItWttJ. 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
pari  of  Its  FERC  Cas  Tariff.  S«'cond 
Revised  Volume  No.  1.  the  following 
tariff  sheet 
57th  Revised  Sheet  No.  5 

Transwestem  states  this  tariff  sheet  is 
filed  pursuant  to  its  Purchased  Gas 
Adjustment  provision  set  forth  in  Article 
19  4  of  Ihe  General  Temis  and 
Conditions  of  Transwestem  s  H-IKC  Cas 
Tariff.  Second  Revised  Volume  No  1 
The  Current  Adjustment  reflected  herein 
represents  an  increase  of  $0  2W14/dth  as 
measured  against  Transwestern's  flex 
K;A  filing  in  Docket  No  TT-'B»-8-42. 
which  became  effective  on  March  2. 

ineg 

The  proposed  effective  date  for  the 
tanff  sheet  listed  above  is  April  1.  1989 

Copies  of  the  filing  were  served  on 
Transwestern's  jurisdictional  customers 
and  interested  slate  commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  2m28,  in  accordance  with  H  385  214 
and  ;i85.211  of  the  Commission's  Rules 
of  Practice  and  Procedure  All  such 
motions  or  protests  should  be  filed  on  or 
before  March  16,  1«89.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
pnitcsttints  parties  to  the  proceeding 
Any  person  wishing  to  b«*come  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

U>M  n  Cashall. 

N't  rftnn, 

\YV.  Doc  («- W28  Piled  3-14-(»:  8:45  am) 

MUJMO  coot  •717-41-M 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

IFRL-3536-911 

Ag«ncy  Infonnatlon  Collection 
ActivntM  Undw  OMB  R*vi*w 

AOCNCY:  Environmental  l^otection 
Agency  (EPAl 
action:  Notice. 

tutMNARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3.S(n  et  seq  ],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMH)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
Information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

FOM  PUirmCM  INFONMAHON  CONTACT: 
Sandy  Farmer  at  EPA.  (202  382-2740). 
SUPm-UtSNTARV  NtPONMATION: 

OfTica  of  Solid  WsBla  and  Emerxency 
Responac 

Title:  Generator  Requirements — 
Exports  of  Maiardoui  Waste  (EPA  ICR 
«0820).  OMB  «205O-0035  This  is  an 
extension  of  a  currently  approved 
collection. 

Abstract:  The  requirements  for 
generators  and  transporters  of 
hazardous  waste  for  export  Include: 
providing  notification  of  intent  to  export. 
obtaining  consent  from  the  receiving 
government,  attaching  the  consent  to  the 
manifest,  filing  an  annual  report 


summanzing  information  on  all  wastes 
exported,  filing  exception  reports  where 
applicable,  and  delivering  a  copy  of  the 
manifest  to  U.S.  Customs.  The  Agency 
uses  the  information  as  an  enforcement 
tool,  and  to  determine  whether  the  right 
to  export  IS  being  abused  and  if 
additional  controls  are  necessary  or 
desirable. 

Bunlcn  Statement:  The  estimated 
average  public  burden  for  this  collection 
of  information  is  about  20  minutes  for 
reporting  and  45  minutes  for  the 
recordkeeping  per  respondent,  per 
shipment.  This  estimate  includes  all 
aspects  of  the  information  collection 
including  time  for  reviewing 
instnictions,  gathenng  and  maintaining 
the  data  needed,  and  submitting  reports. 

Respondents:  Generators  or 
Transporters  of  Hazardous  Waste 

Estimated  No.  of  Respondents:  1.300. 

Estimated  Total  Annual  Burden  an 
Respondents:  5.356  hours. 

Frequency  of  Collection:  Each 
Shipment  of  Hazardous  Waste. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223),  401  M  Street,  SW  , 

Washington,  DC  20460, 

and 

Tim  Hunt.  Office  of  Management  and 

Budget.  Office  of  Information  and 

Regulatory  Affairs.  728  Jackson  Place. 

NAV.,  Washington.  DC  20503. 

(Telephone  (202)  395-3084). 

Date  March  3.  1989 
Paul  Lapsley, 

Information  and  Regulatory  Systems 
Division 

(FR  Doc  89-5972  Filed  3-14-89;  8  45  am) 
■KXMO  coot  «M0  SON 


|FRL-353»-81 

Ag«ncy  Information  Collactton 
Acttvtti**  Under  OMB  Raviaw 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.SC. 
3501  et  seq  ).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  Thr 
ICR  describes  the  nature  of  the 
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information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
Instniment. 

rom  FURTHER  INFOmiATION  CONTACT! 

Sandy  Farmer  at  EPA.  (202  382-2740). 
SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Responae 

Tide:  Surface  impoundment 
retrofitting  requirements — information 
request  (ICR  #1494).  This  is  a  new 
collection. 

Abstract-  This  is  a  model  letter 
directed  to  o%vner8  and  operators  of 
surface  impoundments,  for  use  by  EPA 
in  enforcement  of  the  retrofit 
requirements  of  RCRA  {  3005(j)(l).  The 
letter  requests  information  from  the 
impoundment  facility  on:  whether  it  will 
retrofit  or  close,  anticipated  closure 
date,  date  of  last  receipt  of  waste, 
measures  taken  to  retrofit,  and  extent  of 
on-site  storage  of  waste. 

Burden  Statement-  The  estimated 
average  public  reporting  burden  for  this 
collection  of  information  is  8  hours  per 
respondent  per  letter.  This  estimate 
includes  all  aspects  of  the  information 
collection  including  time  for  reviewing 
instnictions.  gathering  and  maintaining 
the  data  needed,  and  preparing  and 
submitting  letter. 

Respondents:  Owners  and  Operators 
of  Surface  Impoundments. 

Estimated  No.  of  Respondents:  143. 

Estimated  Total  Annual  Burden  on 
Respondents:  858  hours. 

Frequency  of  Collection:  One  time. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Envirormiental 

Protection  Agency,  Information  Policy 

Branch  (PM-223),  401  M  Street,  SW., 

Washington.  DC  20460, 
and 
Tim  Hunt,  Office  of  Management  and 

Budget,  Office  of  Information  and 

Regulatory  Affairs,  726  Jackson  Place, 

NW..  Washington,  DC  20530. 

OMB  Responses  to  Agency  PRA 
Clearance  Requests:  EPA  ICR  #0262.02; 
RCRA  hazardous  waste  permit 
application  Part  A;  was  approved  02/21/ 
89,  OMB  #2050-0034:  expires  12/31/91. 

EPA  ICR  #0278;  Notice  of 
supplemental  registration  of  a 
distributor  was  approved  02/17/89; 
OMB  #207000441:  expires  02/29/92. 

EPA  ICR  #0281.06;  Notification  of 
hazardous  waste  activity;  was  approved 
02/21/88;  OMB  #2050-0028;  expires  06/ 
30/89. 


Date:  March  3. 1989. 

Paul  Lapaley, 

Information  and  Regulatory  Systems 
Division. 

[FR  Doc.  89-^5«73  Filed  3-14-88;  8:45  am] 

MLUNQ  COOC  SltO  IIB  M 


[OPP-180809;  FRL-3537-2] 

Receipt  of  an  Application  for  a 
Specific  Exemption  to  Use  Avemtectin 
B,;  Solicitation  of  Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  a  specific 
exemption  request  from  the  Florida 
Department  of  Agriculture  and 
Consumer  Services  (hereafter  referred  to 
as  the  "Applicant")  for  use  of 
avermectin  Bi  (AGRI-MEK  0.15  EC™)  to 
control  two-spotted  spider  mites 
[Tetranychus  urticae)  on  5.400  acres  of 
strawberries  in  Florida.  Avermectin  Bi 
(CAS  63AB)  contains  a  mixture  of 
avermectins  containing  >  80% 
avermectinBia  (5-0-demethyl  avermectin 
AJ  and  <  20%  avermectin  Bn,  (5-0- 
demethyl-25-de(l-methylpropyl-25-(l- 
methylethyl)avermectin  A|J.  In 
accordance  with  40  CFR  166.24.  EPA  is 
soliciting  comment  before  making  the 
decision  whether  or  not  to  grant  this 
specific  exemption  request 
DATE:  Comments  must  be  received  on  or 
before  March  30, 1989. 
ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180809"  should  be 
submitted  by  mail  to: 
Public  Docket  and  Freedom  of 
Inforamtion  Section,  Field  Operations 
Division  (H750  6C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  bring  comments 
to:  Rm.  246,  Crystal  Mall  #2  1921 
Jefferson  Davis  Highway,  Arlington. 
VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information  (CBI)." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2  A 
copy  of  the  comment  that  does  contain 
CBI  must  be  submitted  for  inclusion  in 
the  public  record.  Information  not 
marked  confidential  may  be  disclosed 
publicly  by  EPA  without  prior  notice  to 
the  submitter.  All  written  comments  will 
be  available  for  inspection  in  Rm.  246  at 
the  address  given  above  from  6  ajo.  to  4 


p.m.,  Monday  through  Friday,  excludmg 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT  B> 

mail; 

Libby  Pemberton.  Registration  Division 
(H750  5C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington 
DC  20460.  Office  location  and 
telephone  number.  Rm.  716,  Crystal 
Mall  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

SUPPLEMENTARY  INFORMATXMC  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  provisions  of  FIFRA  if  he 
determines  that  emergency  conditions 
exist  which  require  such  exemption 
The  Applicant  has  requested  the 
Administrator  to  issue  a  speciTic 
exemption  for  the  use  of  avermectin  Bi. 
manufactured  as  AGRI-MEK  015  EC™, 
by  Merck  &  Co.,  Inc.,  on  strawberries  in 
Florida.  No  tolerances  have  been 
established  for  avermectin  Bi  on  any 
raw  agricultural  commodities. 

Information  in  accordance  with  40 
CFR  Part  166  was  submitted  in  part  of 
this  request.  The  Applicant  proposes 
ground  applications  applied  at  a  rate  of 
16  ounces  of  product  per  acre  per 
application,  A  maximum  of  four 
applications  will  be  made  per  acre  per 
crop  season.  Treatment  would  not  be 
allowed  3  days  prior  to  harvest 

The  Applicant  indicates  that  Flonda  s 
strawberry  industry  has  dramatically 
increased  acreage  of  a  single  variety,  the 
Selva.  Unfortunately,  Selvas  has  proven 
to  be  extremely  susceptible  to  the  two- 
spotted  mites.  The  Applicant  also  states 
that  the  extremely  warm  winter  seasons 
allowed  the  unseasonable  increase  in 
mite  populations.  An  additional  factor  in 
allowing  the  increase  of  this  pest  was 
the  loss  of  Plictran,  which  was  the 
primary  miticide  used  on  strawberries. 
Additionally,  currently  registered 
pesticides  have  failed  to  control  high 
population  levels  for  a  variety  of 
reasons.  Lack  of  efficacy  eliminates 
malathion,  diazinon.  naled.  melliyl 
paralhion,  and  parathion.  Fenbufatin- 
oxide  and  propargite  are  limited  in  their 
efficacy.  Mevinphos  and  dicofol  are 
limited  by  resistant  populations 
throughout  the  area.  The  product  Safer 
soap  has  resulted  in  crop  phytotoxicity 
under  Florida  crop  production 
conditions. 

The  Applicant  indicates  that  without 
adequate  control  of  the  spider  mites  a 
potential  loss  of  $10  million  could  occur 
from  this  pest 


BEST  COPY  AVAILABLE 
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Thla  notica  do««  not  conitituta  ■ 
dectiiun  by  EPA  on  the  application 
ItMll.  Tba  reguiattona  governing  aactioa 

18  require  that  the  Agency  publish 
notice  In  the  Fadaral  RagUtar  and  toUdt 
public  comment  on  an  apphcation 
involving  the  first  food  use  of  pesticide 
Accordingly.  Interested  peraons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period. 

Dalad  March  X  lUaa 
AaM  K.  Lkidsay, 

Dinctor.  RagittraOon  Dirnion.  Offtct  of 
Pmulicide  ProgramM. 
irR  Doc  HB-sms  niad  >-14-ai)(  ft4S  ami 


(OP^IWMOe;  fPL-M37-Sl 

Receipt  Of  an  Apptcetlon  tor  ■ 
Specific  Exemption  to  Uee  Avermectin 
B,:  SoSdletlon  of  Pul»«c  Comment 

AOmcv:  Environmental  Protectloa 
Agency  (FJ'A). 
ACnOM:  Notica. 


EPA  has  received  a  specific 
exemption  request  from  the  California 
Department  of  Food  and  Agriculture 
(hereafter  referred  to  as  the 
"Applicant")  for  use  of  avermectin  Bi 
(AVID  ai5  ECr™l  to  control  two-spotted 
spider  mites  [TetranychuB  urtjcae]  and 
European  red  mites  (PunonychuM  ulmi) 
on  Z1.900  acres  of  pears  tn  California. 
Avermectin  B,  |CAS  83AB)  contain*  a 
mixture  of  avermectins  containing  > 
80%  avermectin  Bi,  (S-0-demethyl 
avermectin  Ai J  and  <  20%  avermectin 
Bit  (5-O-demethyl  25-<le(l  methylpropyl- 
25-(l-methylefhyl)avermectin  Ai.)  In 
accordance  with  40  CFR  186.24.  EPA  U 
soliciting  comment  before  making  the 
decision  whether  or  not  to  grant  this 
specific  exemption  request 
DATV:  Comments  must  be  received  oa  or 
before  March  30.  1066. 
ADOeeie.  Three  copies  of  written 
commanta.  bearing  the  IdentlBcatloo 
notation  "OPP-180eoe"  should  be 
submitted  by  mail  to: 
Poblic  Docket  and  Preadooi  of 
InformadoQ  Sactioa  Field  Operatlona 
Division  (H7508C).  Office  of  Pastldda 
Programa.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  204aa  In  paraon.  bring  comments 
to.  Rm  246.  Crystal  Mall  »2.  1821 
Jefferson  Davia  Highway.  Arlington. 
VA. 

Informatloa  subnittad  as  a  oocnmant 
concerning  this  notica  may  ba  claimed 


confidential  by  marking  any  pari  or  all 
of  that  Information  as  "Confidential 
Business  Information  (GBI)." 
Information  so  marked  will  not  be 
discloaad  except  In  accordance  with 
procedures  set  forth  in  40  CFR  Part  1.  A 
copy  of  the  comment  that  doea  contain 
CBI  must  be  submitted  for  inclusion  in 
the  public  record.  Information  not 
marked  confidential  may  be  disclosed 
publicly  by  EPA  without  prior  notice  to 
the  submitter  All  written  comments  will 
be  available  for  inspection  in  Rm.  246  at 
the  adxlrass  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

KM  PUHTMSn  INFOmSATIOM  COSTTACT:  By 

mail: 

Libby  Pembertoa  Registration  Diviaion 
(H7505C).  OfBca  of  PeaHade 
Programs.  Environmental  Protection 
Agency  401  M  St.  SW,  Washington. 
DC  20460  Office  location  and 
telephone  number  Rm.  716.  Crystal 
Mall  «2.  1921  Jefferson  Davis 
Highway,  Arlingtoa  VA.  (70a-«7- 
1806). 
•ue^t-iMDrTAirv  ifo»im*tx>w.  Pursuant 
to  section  18  of  the  Federal  Inaectidda. 
Fungldde.  and  Rodendcide  Act  (FffRA) 
(7  U.S.C.  laep).  the  Admmijtrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  provisions  of  FIFRA  if  he 
detarminea  that  emergency  conditions 
exist  which  require  such  exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  avennectin  Bi, 
manufactur«d  as  AVID  ai5  EC™,  by 
Merck  A  Co..  Inc,  on  pears  in  California. 
No  loleraxuxs  have  been  established  for 
avermectin  Bi  on  any  raw  agricultural 
commodities. 

Information  In  accordiince  with  40 
CFR  Part  106  was  submitted  as  part  of 
this  request  The  Applicant  proposes 
ground  applications  applied  at  a  rate  of 
10  to  20  ounces  of  product  per  acre  per 
application.  A  nvaximum  of  two 
applicationa  will  be  made  per  crop 
season.  Applications  would  be  made 
through  October  31.  1989. 

The  Applicant  indicates  that  the 
percent  control  with  registered 
alternatives  has  been  steadily 
decreasing  over  the  past  five  years. 
Those  products  Include  hexakis. 
amitraz.  dicofol.  chinomethionat  foUar 
spray  oil.  formetanate,  and  propargite. 
The  Applicant  indicates  that  without 
adequate  control  of  the  mites  economc 
losses  expected  could  total  over  S5 
million. 

This  notice  does  not  conatitxite  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  taction 
18  require  that  the  Agency  publish 
notice  in  the  Fadand  Raglatar  and  aolidt 


fmbllc  comment  on  an  application 
involving  the  &rst  food  use  of  pesticide. 
Accordln^y.  Interested  peraons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
addreaa  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period. 

Dated:  February  24.  1988 
AnnsE.  Lindsay. 

Director  Resiitration  Division.  Office  of 
PotticidB  Pivigramt. 

[FR  Doc.  Be-Sei6  Filed  3-l*-8ft  8:45  am] 
■ajjMCOOt  I 


|OPP-180eOT;  Fm.-M37-«] 

Receipt  of  an  AppOcetlon  for  a 
Specific  Exemption  to  Use  Avennectin 
B,;  Soadtatlon  of  PubOc  Comment 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 
ACnosc  Notice. 


:  EPA  has  received  a  specific 
exemption  request  from  the  Oregon 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  for  uaa  of 
avermectin  B,  (ACRl-MEK  ai5  EC 
Miticide/Insecticide  ^1  to  control  two- 
spotted  spider  mites  [Tetranychus 
urUcae]:  yellow  spider  mites 
[Eotetranychus  carpini);  and  McDanid 
spider  mite*  [Tetranychus  mcdanieli]  on 
18.000  acres  of  pears  in  Oregon. 
Avermectin  Bi  (CAS  63AB)  contains  a 
mixture  of  avermectin*  containing  > 
80%  avermectin  Bi,  (S-0-demethyl 
avermectin  K^  and  <  20%  avermectin 
Bi»  (S-0-demethy1-25.de{l-methylpropyl- 
25-(l-methylethyl)  avermectin  AiJ.  In 
accordance  with  40  CFR  166.24.  EPA  is 
soliciting  comment  before  making  the 
decision  whether  or  not  to  grant  this 
spedfic  exemption  request 
DATl:  Comments  must  be  received  on  or 
before  March  30, 1989. 
AOOMESS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180e07*'  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Diviaion  (H7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.  SW.. 
Washington.  DC  20460. 

In  peraon.  bring  comments  to:  Rm.  246, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Infonnatlon  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  Information  as  -Confidential 
Business  Information  (CBI)." 
Information  so  marked  will  not  be 


disclosed  except  In  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
Copy  of  the  comment  that  does  contain 
CBI  must  be  submitted  for  inclusion  in 
the  pubhc  record.  Information  not 
marked  confidential  may  be  disclosed 
pubUcly  by  EPA  without  prior  notice  to 
the  submitter.  All  written  comments  will 
be  available  for  inspection  in  Rm.  246  at 
the  address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

TOR  RMTNEfl  MTOmtATION  CONTACT:  By 

mail:  Libby  Pemberton,  Registration 
Division  (H7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.  SW..  Washington,  DC 
20460. 

Office  location  and  telephone  number 
Rm.  716,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703- 
557-1806). 

•UPFLCMDfTARY  MTORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  provisions  of  FIFRA  if  he 
determines  that  emergency  conditions 
exist  which  require  such  exemption. 

The  Apphcant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  avermectin  Bi, 
manufactured  as  AGRI-MEK  ai5  EC 
Miticide/Insecticide  ™.  by  MSD 
AGVET,  a  division  of  Merck  &  Co.,  Inc., 
on  pears  in  Oregon.  No  tolerances  have 
been  established  for  avermectin  Bi  on 
any  raw  agricultural  commodities. 

Information  in  accordance  with  40 
CFR  Part  166  was  submitted  as  part  of 
this  request  The  Applicant  proposes 
ground  apphcations  apphed  at  a  rate  of 
10  to  20  ounces  of  product  per  acre  per 
application.  A  maximum  of  two 
applications  will  be  made  per  crop 
season.  Treatment  would  not  be  allowed 
7  days  prior  to  harvest  AppUcations 
would  be  made  from  April  20, 1989 
through  September  1, 1989. 

The  Applicant  indicates  that  during 
the  past  three  years  there  has  been  an 
increasing  and  alarming  mite  resistance 
to  registered  miticides.  Growers  have 
been  making  four  and  five  applications 
(either  individual  or  combinations  of 
pesticides  using  cyhexatin,  hexakis, 
oxamyl,  amitraz,  dicofol.  formetanate. 
chinomethionat  ethion  and/or 
parathion). 

The  Applicant  indicates  that  without 
adequate  control  of  the  mites  economic 
losses  expected  would  primarily  come  in 
the  form  of  loss  of  fruit  size,  set  and 
quality.  Losses  in  fruit  size  and  lower 
fruit  quality,  without  the  requested 
acaricide  this  year,  could  total  over  $4.5 
million. 


This  notice  does  not  constitute  a 
decision  by  EPA  on  the  appUcation 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  pubUsh 
notice  in  the  Federal  Register  and  solicit 
public  comment  on  an  application 
involving  the  first  food  use  of  a  pesticde. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period. 

Dated  February  27, 1988. 
Anne  E.  Lindsay, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc  88-5917  Filed  3-14-89;  8:45  am) 
■UJMQ  OOOC  I 


[PF-509:  FRL-353e-3] 

Clbe-Geigy  Corp.;  Amended  and 
Withdrawn  Peaticide  Petitions 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

summary:  This  notice  announces  the 
filing  of  an  amendment  to  pesticide 
petition  (PP)  9F3706  and  the  withdrawal 
of  PP  2F2618  by  the  Ciba-Geigy  Corp. 
address:  By  mail,  submit  written 
comments  to: 

Pubhc  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (H-7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460. 
In  person,  bring  comments  to:  Rm.  248. 
CM  #2. 1921  Jefferson  Davis  Highway. 
ArUngton,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Coiifidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  this  pubUc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

TOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Registration  Division  (TS- 


767C).  Attention:  Product  Manager  (PM) 
named  in  petition.  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington.  DC 
20460, 

In  person,  contact  the  PM  named  in 
each  petition  at  the  following  office/ 
telephone  number 


Product 
manager 


\j*t  Rossi  (PM 


Offios  locsitoo/ 

telephone 

number 


Maen 


Rfn.227,  Cai*         1921  Jeftersor 


21). 

#2.703- 

Dbvis  Hi»v., 

557-1900 

Artngtor  VA 

Robert  Taytor 

Rm.  245.  CM 

Do 

<PM25). 

#2.703- 
557-1800 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  from  the  Ciba-Geigy  Corp.. 
Agricultural  Division.  P.O.  Box  18300, 
Greensboro,  NC  27419,  an  amendment  to 
PP  9F3706.  which  proposed  to  amend  40 
CFR  180.434  by  proposing  to  establish  a 
regulation  to  permit  the  combined 
residues  of  the  fungicide  l-[[2-(2,4- 
dichlorophenyl)-4-propyl-l,3-dioxolan-2- 
yl]methyl)-lH-l,2,4-triazole  and  its 
metabolites  determined  as  2.4- 
dichlorobenzoic  acid,  by  adding  the  raw 
agricultural  commodity  grass  seed 
screenings  at  10  parts  per  million  (ppm). 
The  notice  of  the  petition  to  amend  40 
CFR  Part  180  by  estabhshing  a 
regulation  for  the  fungicide  was 
originally  published  in  the  Fedwal 
Register  of  February  22, 1989  (54  FR 
7597).  (PM  21) 

EPA  also  gives  notice  that  the  Geigy- 
Corp.  has  submitted  a  request  to 
withdraw  without  prejudice  PP  2F2618 
for  propazine  on  sorghum  forage  and 
fodder  at  1.0  ppm;  milk  and  eggs  at  0.02 
ppm;  meat  fat  and  meat  byproducts  of 
catUe,  goats,  hogs,  horses,  and  sheep 
(excluding  liver  and  kidney)  at  0.05  ppm: 
liver  and  kidney  of  cattle,  goats,  hogs, 
horses,  poultry,  and  sheep  at  0.10  ppm; 
and  sorghum  grain  and  sorghum,  sweet 
at  0.25  ppm.  Notice  of  the  petition 
appeared  in  the  Federal  Register  of 
February  24, 1982  (47  FR  8087).  Ciba- 
Geigy  has  recently  voluntarily  cancelled 
all  its  propazine-containing  products. 
(PM25). 

Authority:  21  U.S.C  346a. 
Dated:  February  27. 1989 
Anne  E.  Lindsay. 

Director.  Registration  Division,  Office  of 

Pesticide  Programs 

(FR  Doc.  89-5832  Filed  3-14-«;  8:45  am) 
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Emarganqf  ExampHons;  Cyromaxln*, 
•tc 

AOINCV:  Environmental  Protection 
Agency  (EPA). 
AcnON:  Notice. 

•UMMAItY:  EPA  hai  granted  speciric 
exemplioni  for  the  control  of  various 
pests  to  the  seven  States  listed  below. 
Seven  crisis  exeinption«  were  also 
initiated,  and  two  by  the  United  Slates 
Department  of  Agriculture/APHIS. 
These  exemptions,  issued  during  the 
months  of  October,  November,  and 
December,  are  subject  to  application 
and  timing  restrictions  and  reporting 
requirements  desli^ned  to  protect  the 
environment  to  the  maximum  extent 
possible.  Information  on  these 
restrctions  is  availiible  from  the  contact 
persons  In  EPA  listed  below. 
OATIS:  See  each  specific  or  chsia 
exemption  for  itj  effective  dates. 
PON  runTHn  mpommatkw  contact: 
S«e  each  emergency  exemption  for  the 
name  of  the  contact  person.  The 
following  Information  applies  to  all 
contact  persons:  By  mail. 
Registration  DivUion  (TS-TerC).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  SL.  SW.. 
Washington.  DC  20460. 
Offica  location  and  telephone  numt>er 
Rm.  716.  CM»2. 1921  lefferson  Davis 
Highway.  Arlmgtoa  VA.  (703-^557- 
laot^). 

BUPVtJlMUrrAMY  MF0MMAT10SC  EPA  has 

granted  specific  exemptions  to  the: 

1   Arizona  Commission  of  Agriculture 
and  Horticulture  for  the  use  of 
cyromarine  on  lettuce  (head  only)  with 
rotation  to  alfalfa,  sudan  grass,  and 
wheal  to  control  leafminers:  November 
23,  1988.  to  March  31, 1989  (Gene 
Asbury) 

2.  California  Department  of  Food  and 
Agriculture  for  the  use  of  triadimefon  on 
artichokes  to  control  powdery  mildew. 
December  5.  IBM.  to  October  31.  1989 
(Ubby  Pemberton) 

5  California  Department  of  Food  and 
Agriculture  for  the  use  metalaxyl  on 
strawberries  to  control  Phytophthora 
fmganaa  (red  stole  disease);  November 
23.  1968.  to  April  3a  1980.  (Gene  Asbury) 

4.  California  Department  of  Food  and 
Agriculture  for  the  use  of  prometryn  on 
parsley  to  control  choeseweed,  burning 
nettle,  and  shepherd's  purse,  December 
12,  1988,  to  May  31.  1989  (Ubby 
Pemberton) 

5  Florida  Department  of  Agrlcuiture 
and  Consumer  Services  for  til*  use  of 
diquat  dibromide  on  green  peppers  and 
tomatoes  to  control  nightshade  and 


parthenlum;  December  28. 1988.  to 
August  31. 1988.  (Ubby  Pemberton) 

6.  Florida  Department  of  Agriculture 
and  Conaumer  Sanrlcea  for  the  u«e  of 
methyl  bromine  with  chloropicrin  on 
watermelons  to  control  nematodes, 
fungi,  and  weeds;  November  23, 1988.  to 
Apnl  1. 1988.  (Robert  Forrest) 

7.  Illinois  Department  of  Agriculture 
for  the  use  of  sethoxydim  on  Canola 
(rape  seed)  to  control  volunteer  grains 
and  grasses;  November  28. 1988.  to  May 
1.  1989.  (Jim  Tompkins) 

8.  Montana  Department  of  Agriculture 
for  the  use  of  chlorpyrifos  on  wheat  to 
control  Russian  wheat  aphid;  November 
23,  1988,  to  October  18. 1989.  Montana 
had  initiated  a  crisis  exemption  for  this 
use.  (Robert  Forrest) 

9.  Puerto  Rico  Department  of 
Agriculture  for  the  use  of  fenvalerate  on 
pineapples  to  control  Batrachedra 
comoaae  moths;  October  18. 198a  to 
September  30,  1989.  (Gene  Asbury) 

10.  Tennessee  Department  of 
Agriculture  for  the  use  of  chlorothalonil 
on  mushrooms  to  control  dry  bubble, 
stripe  blast,  and  brown  spot  diseases; 
November  1, 1988.  to  October  31, 1980. 
(Gene  Asbury) 

Crisis  exemptions  were  Initiated  by 
the: 

1.  California  Department  of  Food  and 
Agriculture  on  November  4. 1988,  for  the 
uae  of  sine  phosphide  on  tugarbeets  to 
control  meadow  mice.  Since  It  was 
anticipated  that  this  program  would  be 
needed  for  more  than  15  days.  California 
has  requested  a  specific  exemption  to 
continue  IL  This  program  will  last  until 
April  30,  1989.  (Ubby  Pemberton) 

2  Florida  Department  of  Agriculture 
and  Consumer  Services  on  November 
22.  1988.  for  the  use  of  cyromazine  on 
carrots  to  control  leafminers.  This 
program  has  ended.  (Gene  Asbury) 

3.  Florida  Department  of  Agriculture 
and  Consumer  Services  on  December  14, 
1988.  for  the  use  of  iprodione  on  cabbage 
to  control  white  mold.  Since  It  was 
anticipated  that  this  program  would  be 
needed  for  more  than  15  days,  Florida 
has  requested  a  specific  exemption  to 
continue  it.  The  need  for  this  program  Is 
expected  to  last  until  April  30, 1980. 
(Ubby  Pemberton) 

4.  Florida  Department  of  Agriculture 
and  Consumer  Services  on  December  29, 
1988.  for  the  use  of  Till  (propiconazole) 
on  celery  to  control  early  blight.  Since  It 
was  anticipated  that  this  program  would 
be  needed  for  more  than  15  dajrs, 
Florida  li  expected  to  request  a  specific 
exemptioQ  to  continue  it.  The  need  for 
this  program  is  expected  to  last  until 
January  1, 1000.  (jira  Tompkins) 

5.  Oklahoma  Department  of 
Agricultare  on  November  23. 1908.  for 
the  use  chlorpyrifos  on  wheat  to  ocntrol 


greenbugs.  This  program  has  ended. 
(Robert  Forrest) 

^  Texas  Department  of  Agriculture  on 
December  20, 1988.  for  the  use  of  (S>- 
cyano(3-phenoxyphenyl)methyl-{S}-4- 
chlort>-alpha-{l -methylethyl) 
benxenaecetale  on  kale,  kohlrabi,  and 
mustard  greens  to  control  cabbage 
loopers.  Since  It  was  anticipated  that 
this  program  would  be  needed  for  more 
than  15  days,  Texas  has  requested  a 
specific  exemption  to  continue  It.  The 
need  for  this  program  is  expected  to  last 
until  November  3a  1988.  (Ubby 
Pemberton) 

7.  Washington  Department  of 
Agriculture  on  October  12. 1968.  for  the 
use  of  chlorpyrifos  on  wheat  to  control 
Russian  wheat  aphid.  This  program  has 
ended.  (Robert  Forrest) 

8.  United  States  Department  of 
Agriculture/APHIS  on  December  22. 
1988,  for  the  use  of  methyl  bromide  on 
Imported  pineapples  to  control  various 
plant  pests.  Since  It  was  anticipated  that 
this  program  would  be  needed  for  more 
than  15  days.  USD  A/ APHIS  is  expected 
to  request  a  specific  exemption  to 
continue  It  The  need  for  this  program  is 
expected  to  last  until  December  22. 1991. 
(Ubby  Pemberton) 

9.  United  States  Department  of 
Agriculture/APHIS  on  November  10, 
1988,  for  the  use  of  ethylene  oxide  on 
hemp  seed  imported  as  wild  bird  feed  to 
control  plant  diseases.  This  program  has 
ended.  tJim  Tompkins) 

Authority:  7  U.S.C  136. 

Dated.  VUrch  2.  1960. 
DtN^las  D.  Campt. 

Director.  Office  ofPetticide  Programt. 
[FR  Doc.  80-5834  Filed  3-1V4B:  8:45  am) 
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(OP^IWOIO;  FnL-»S37-e] 

Racalpt  of  Application  for  Spadfic 
Examptlon  to  Uaa  Oxyfkiorfan; 
SoUcttatlon  of  Public  Commant 

AQKNCV.  Environmental  Protection 

Agency  (EPA). 

ACnOM:  Notice. 

tUMMAllY:  EPA  has  received  a  specific 
exemption  request  from  the  Illinois 
Department  of  Agriculture  (hereafter 
referred  to  as  "Applicant")  for  use  of  the 
herbicide  oxyfluorfen  (goal)  to  control 
broadleaf  weeds  in  horseradish  in 
Illinois.  EPA  is  soliciting  comment 
before  making  the  decision  whether  or 
not  to  grant  this  specific  exemption 
request 

DATC  Comments  must  be  received  on  ur 
before  March  30. 1989. 


:  Three  copies  of  written 
comments,  bearing  the  identificatioD 
notation  "OPP-180810,"  ahouki  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Informatioa  Sectk».  Field 
Operatkjns  Divtsioo  (TS-757C),  Office  of 
Pesticide  Proframs.  Envirounental 
Protection  Agency.  401  M  St,  SW„ 
Washington.  DC  20460. 

In  person,  bring  comments  to:  Rm.  236, 
Crystal  Mall  2  1921  JefCersoa  Davis 
Highway.  Arlington,  VA. 

Informatioa  subnutted  in  any 
comment  concerning  this  notice  nay  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  InibnBatiim." 
Information  so  marked  will  not  be 
disclosed  except  in  accordaace  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  puhh'c  record. 
Information  not  market  confidential  may 
be  disclosed  publicly  by  EPA  without 
prior  notice  to  the  submitter.  All  written 
comments  will  be  available  for 
inspection  in  Rm.  236  at  the  address 
given  above  from  8  a.m.  to  4  p.m., 
Monday  throu^  Friday  excluding  legal 
holidays. 

FOn  RNmWR  MFOOaiATlON  COMTACr.  By 
mail:  Gene  Asbury.  Registration 
Division  (TS-767C).  Office  of  PMticide 
Programa.  EnviroimieBtal  Proleetiaa 
Agency.  401 M  St,  SW,  Waahingtoa,  DC 
2046a 

Office  location  and  telephone  number 
Rm.  716C  Crystal  Mall  2  1921  JeHerson 
Davis  Highway.  Arlington,  VA,  (703- 
557-1806). 

•UPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  hisecticide, 
Fungicide,  aid  Rodentkade  Act  (FIFRA) 
(7  U.SXL  136p).  the  Adainistrator  may. 
at  his  dbcretion.  exempt  a  State  aeency 
from  any  registratkm  provisioB  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Appticaot  has  requested  the 
Administrator  to  issue  a  specific 
exemption  to  permit  the  use  of  the 
herbicide  oxyfluorfen  (CAS  42874  03  3) 
available  as  Goal  1.6E.  EPA  Reg.  No. 
707-174.  to  control  broadleaf  weeds  in 
horseradish.  Information  in  accordance 
with  40  CFR  Part  166  was  submitted  as 
part  of  this  request 

Illinois  has  requested  authorization  to 
apply  2.5  pints  of  Goal  1.6E  herbicide 
(0.5  powuls  active  ingredieBt}  per  acre 
as  a  grouod  spray  application  oa  1.000 
acres  of  horseradish  in  Madison, 
Monroe  and  St.  Clair  counties.  Goal  1.6E 
is  a  selective  herbicide  recommended 
for  precmergence  control  of  certain 
broadleaf  weeds.  Goal  1.6E  will  be 


applied  in  a  mtnimmn  of  40  gallons  of 
water  per  acre. 

According  to  the  Apphcant  weed 
control  in  horserachsh  fields  in  Ilhnois  is 
mainly  limited  to  raechanKa)  auaBs. 
The  rising  costs  of  be)  and  kabor  in  the 
past  years  has  made  the  ose  of 
ciiUivatioB  increaain;^  impracticaL  Five 
to  ten  cultivations  al$13,00O/acre/ 
operation  easts  the  grower  $66  to  $130/ 
season  for  between  row  weed  control 
and  three  hand  boeings  at  $100/acre  for 
weed  control  wrtkhi  the  row.  Net 
savingB  could  amount  to  between 
$317  AX)  to  $382,000  widt  proper  weed 
control. 

Oxyfluorfen  was  leftaird  to  Special 
Review  in  janaary  of  1980  because 
pesticide  prodscts  contmaing 
oxyfkiorfeB  as  as  active  mgredicDt  were 
shown  to  be  contaminated  with 
perchloroeth^eBe  (PCE),  a  kver 
carcinogen  in  BeCSFl  mice.  The  Special 
Review  process  was  con^iieted  on  Jane 
23. 1982.  and  the  decision  was  made  to 
continue  registration  of  the  herbicide 
subject  to  certain  icstrictioBB  fan  PCQ 
pertaiaing  to  ionwlatMn  of  dK  prodact 
(47  FR  27118^ 

This  notice  ckies  aot  constitiitc  a 
decision  by  EPA  on  the  application 
itseK.  The  regulations  governing  section 
18  reqaire  pabticatisB  of  a  notice  in  ibt 
Padtial  KagiBtM  of  receipt  of  an 
application  for  a  specific  exemption 
proposing  uae  si  a  pesticide  whsi^ 
contains  an  active  ingrcdicat  whick  has 
been  the  aab)ect  of  a  Special  Review 
and  is  intended  ior  a  ase  ftat  coakl  pose 
a  risk  smular  to  die  risk  posed  by  any 
use  of  a  pesticide  which  is  cr  has  been 
the  subject  of  a  Special  Review  (40  CFR 
166.24(aK5)J. 

Accordingiy,  mterested  persons  may 
saboit  written  views  on  \im  subject  to 
the  ReW  Operatwns  Division  fTS-7570, 
at  the  address  given  above.  Vttt  Agency 
will  review  and  consider  aH  comments 
received  daring  the  comneni  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Illinois  Department  of  Agriculture. 

Dated:  March  3. 1989. 
AnneE  Lindsay, 

Director  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  89-59T8  FUed  3-14-89:  8:45  amj 
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[OPP-240084;  FRL-353ft-2] 

State  Registratk>ns  of  PestfcMas 

AQStCV:  Enviraunental  Protectkm 
Agewry  (EPA). 
action:  Notice. 


SUMHARV:  EPA  has  received  notices  of 
regtstration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide.  Fangicide.  and 
Rodenticide  Act  (FIFRA).  as  amended. 
&am  30  States.  A  registratitm  issued 
under  this  section  of  FIFRA  shall  not  be 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  wifl  be  pubHshed  in  the 
reQeraf  icegisfer. 

DATE:  The  last  entry  for  each  item  is  the 
date  the  State  re^stration  of  that 
product  became  effective. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oweu  F.  Beeder.  Registratian  Division 
(TS-767C).  Office  of  Pe^idde  Programs. 
Envk-onmeDtal  ProtectioB  Agency.  401  M 
St.,  SW.,  Waidnogton.  DC  2048a  Office 
location  and  telephone  aumber  Rm. 
716A,  CM  #Z  1921  }efieraaB  Davis 
Highway,  Arlington,  VA.  22202  (703)- 
557-7893. 


SUPPlCMEVrART  BVORMATKMC  This 

notice  only  Ksts  the  section  24(c) 
applications  submitted  to  the  Agency, 
"llie  Agency  has  90  days  to  approve  or 
disapprove  each  appHcation  tigted  in 
this  notice.  Apphcations  that  are  not 
approved  are  returned  to  the 
appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
by  the  EPA  in  September  tfirough 
December  of  1989.  Receipts  of  Stale 
registrations  will  be  published 
periodically.  Of  the  following 
registrations,  none  involve  a  changed- 
nse  pattern  (CUP).  The  term  "changed- 
use  pattern"  is  defined  in  40  CFR 
162.3(k]  as  a  significant  change  from  a 
use  pattern  approved  in  connection  with 
the  registration  of  a  pesticide  product 
Examples  of  significant  changes  include 
but  are  not  Lunited  to.  changes  from  a 
nonfood  to  food  use,  outdoor  to  indoor 
use.  ground  to  aeri^  application, 
terrestrial  to  aquatic  use,  and 
nondomestic  to  domestic  use. 

Arizona 

EPA  SLN  No.  AZ  88  0024.  Sandoa 
Crop  Protection  Corp.  Registration  is  for 
Javelin  Biological  Insecticide  to  be  used 
on  jojoba  to  control  loopers.  September 
31,1988. 

EPA  SLN  No.  AZ  88  0025.  FMC  Corp. 
RegistratioD  is  for  Capture  2  EC 
Insecticide/Miticide  to  be  used  on 
jojoba  to  control  armyworms  and 
loopers.  October  IS,  198a 

EPA  SLN  No.  AZ  88  0027.  Gowan  Co 
Registration  is  for  Gowsn  Methyl 
Parathion  7  J  to  be  used  oo  io)oba  to 
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control  aphldi.  graishopper«.  leaf 
minert,  and  several  other  peiti  October 
20.  1968. 

FPA  SLN  No  AZ  88  002a  Mobay 
Corp.  Registration  is  for  DF  75'%  Dry 
Flowable  Herbicide  to  be  used  on  alfalfa 
to  tr««t  irrigation  furruws.  December  3. 
108& 

EPA  SLN  No.  AR  88  00O4.  Ciba-Gelgy 
Corp..  Agricultural  Chemicals  Div. 
Registration  is  for  D  Z-N  Diazinon  50 
WP  to  be  used  on  nursery  stock  to 
control  fire  ants  September  26,  1988. 

FJ'A  SLN  No.  AR  88  0005.  CibaGeigy 
Agricultural  Chemicals  Div  Registration 
IS  for  D-Z  N  Diazinon  AG  500  to  be  used 
on  nursery  stock  to  control  fire  ants. 
September  28.  1988. 

EPA  SLN  No.  AR  88  0006.  Ciba  Geigy 
Agricultural  Chemicals  Dtv  Registration 
is  for  Triumph  4  E  Insecticide  to  be  used 
on  tees,  greens,  and  aprons  of  golf 
courses  and  on  sod  farms  to  control 
various  Insects.  September  28,  1988. 

Calif  ornU 

EPA  SLN  No.  CA  88  0023  Merced 
County  Agricultural  Commissioner 
Registration  is  for  Pyrvnone  Space 
Spray  to  be  used  on  sweet  potatoes  In 
storage  facilities  to  control  Drosophila 
fruit  flies.  September  21.  1988. 

EPA  SLN  No.  CA  88  0024.  Sandot 
Crop  Protection  Corp.  Registration  is  for 
lavelin  Biological  Insecticide  to  be  used 
on  jojoba  to  control  loopers.  October  4. 
1968. 

FJ>A  SLN  No.  CA  88  0028.  Victoria 
Island  Farms.  Registration  Is  for  Lorsban 
4E  Insecticide  to  be  used  on  asparagus 
to  control  asparagus  aphids.  October  17, 
1988 

EPA  SLN  No.  CA  88  0027  Toulumne 
County  Agricultural  Commissioner 
Registration  Is  for  Tennesee  Brand  Tri 
Basic  Copper  Sulfate  to  be  used  on 
greenhouse-grown  cucumber*  and 
tomatoes  to  control  mites.  October  20. 
1988. 

FJ'A  SIJ^  No.  CA  88  002a  Santa 
Barbara  County  Dept.  of  Agriculture, 
Registration  Is  for  Weedar  E-3 
Broadleaf  Herbicide  to  be  u.sed  on 
riverbeds  (dry)  to  control  willows 
October  24.  1988. 

EPA  SLN  No  CA  88  002^.  Tuolumne 
County  Dept.  of  Agriculture 
Registration  is  for  Kelthane  35 
Agri(  ultural  MitK.ide  Wettable  Powder 
to  be  used  on  greenhouse  grown 
cucumhert  to  control  mites  Man.h  28. 
1988. 

EPA  SLN  No   CA  88  0030.  Modoc 
County  Dept.  of  Agriculture. 
Registration  Is  for  Ortho  Diquat 
Herbicide  H/A  to  be  used  on  field  peas 
grown  for  seed  for  use  as  a  desiccant  to 


allow  harvest  of  seed  November  17, 
1988. 

EPA  SLN  No.  CA  88  0032.  Monrovia 
Nuraery  Co.  Registration  Is  for 
Agrimycin  17  to  be  used  on  ornamentals 
not  listed  on  the  Federal  label. 
November  29,  1988. 

FJ>A  SLN  No.  CA  88  0034.  Rohm  and 
Haas  Co.  Registration  Is  for  Goal  1.6E 
Herbicide  to  be  used  on  onions  to 
control  canarygrass  and  several  other 
weeds.  December  7.  1988. 

EPA  SLN  No  CA  88  0037.  California 
Seed  Association.  Registration  is  for 
Fumitoxin  Tablets  to  be  used  on  alfalfa 
seed  for  export  only  to  control  various 
Insects  hsted  on  the  current  Federally 
registered  product.  December  27,  198a 

FJ'A  SLN  No.  CA  88  0O38.  California 
Seed  Association.  Registration  is  for 
Fumitoxin  Tablets  to  be  used  on  clover 
seed  for  export  only  to  control  various 
insects  listed  on  the  current  Federally 
registered  product  December  27. 198a 

Colorado 

EPA  SLN  No.  CO  88  0006.  Sandoz 
Crop  Protection  Corp.  Registration  it  for 
Banvel  Herbicide  to  be  used  on  small 
grains  to  control  various  weeds.  April  a 
1988. 

FJ'A  SLN  No.  CO  88  0007.  Fairfield 
American  Corp.  Registration  Is  for 
Permanone  VC  40  to  t)e  used  on  various 
locations  in  fields  and  protected 
locations  In  rodent  habitat  to  control 
rtxients.  [une  7,  1988. 

FJ'A  SLN  No.  CO  88  0008.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Pyrenone  Liquid  Dust  to  use 
at  end  of  bait  tubes  to  control  various 
rodents.  June  7,  198a 

EPA  SLN  No  CO  88  0009.  Fairfield 
American  Corp.  Registration  is  for 
Pyrenone  (4-0.05)  Permanone  0.5  Dust  to 
be  used  on  Insect  bait  tubes  to  control 
various  rodents.  )une  7.  1988. 

EPA  SLN  No.  CO  88  OOIO.  FMC  Corp. 
Registration  is  for  Talstar  10  WP  to  be 
used  on  nonedible  ornamental  plants, 
flower*,  and  nonbearing  plants  to 
control  aphids  July  22.  1988. 

EPA  SLN  No.  CO  88  0011.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Tick  Repellent  to  be  used  as 
clothing  treatment  only  to  control 
mosquitoes,  ticks,  and  chiggera. 
November  1.  1988, 

ETA  SLN  No,  CO  88  0O12.  Schall 
Chemical  Co,  Registration  Is  for  Mer- 
C«p  RTU  to  be  used  on  potatoes  to 
control  various  rots  and  molds. 
.November  1,  1968. 

EPA  SLN  No,  CO  88  0013.  Drexel 
Chemical  Co.  Registration  is  for  Drexel 
Carbaryl  4L  to  be  used  on  spruce,  fir. 
and  Douglas-fir  to  control  tussock 
moths  November  1,  198a 


EPA  SLN  No.  CO  88  0014.  Fermenta 
Plant  Protection  Co.  Registration  is  for 
Bravo  500  to  be  used  on  dry  beans  to 
control  various  plant  diseases. 
November  1. 1988. 

EPA  SLN  No.  CO  88  0017.  Hopkins 
Agricultural  Chemical  Co.  Registration 
is  for  Ramik  Green  to  be  used  on  levees 
and  ditch  banks  and  around  farm 
buildings  to  control  ground  squirrels. 
November  2. 1988. 

EPA  SLN  No.  88  0019.  Rhone-Poulenc 
AG  Co.  Registration  is  for  Temik  Brand 
lOG  to  be  used  on  commercially  grown 
ornamental  plants  to  control  certain 
insects,  mites,  and  nematodes. 
December  27,  1988. 

EPA  SLN  No.  88  0020.  Rhone  Poulenc 
AG  Co.  Registration  is  for  Rovral 
Fungicide  to  be  used  on  dry  bulb  onions 
to  control  botrytis  blight  and  purple 
blotch.  December  27. 198a 

EPA  SLN  No.  CO  88  0021.  Fermenta 
Plant  Protection.  Registration  is  for 
Bravo  720  to  be  used  on  dry  beans  to 
control  rust,  downy  mildew,  and 
cercospora  leafspot.  December  27. 1988. 

EPA  SLN  No.  CO  88  0021.  Fermenta 
Plan  Protection.  Registration  Is  for  Bravo 
720  to  be  used  on  dry  beans  to  control 
rust,  downy  mildew,  and  cercospora 
leafspot.  December  27, 198a 

Connecticut 

EPA  SLN  No  CT  88  0010.  FMC  Corp. 
Registration  is  for  Talstar  10  WP  to  be 
used  on  nonedible  ornamental  plants, 
flowers,  and  nonbearing  plants  and 
trees  to  control  aphids.  army  worms, 
blackvine  weevils  and  several  other 
pests,  October  12,  198a 

Delaware 

EPA  SLN  No,  DE  88  0002.  Delaware 
Dept.  of  Agriculture  Plant  Industry 
Section,  Registration  is  for  Menthol  to 
be  used  on  honeybee  hives  to  control 
tracheal  mites.  luly  11, 1988. 

Florida 

FJ'A  SLN  No.  FL  88  0014.  FMC  Corp. 
Registration  is  for  Freshgard  71  to  be 
used  on  citrus  for  postharvest  treatment 
for  control  of  citrus  canker.  September 
30.  1988. 

EPA  SLN  No,  FL  88  0015,  FMC  Corp. 
Registration  is  for  Freshgard  70  *o  be 
used  on  citrus  for  postharvest  treatment 
for  control  of  citrus  canker,  September 
30,  1988 

FJ'A  SLN  No,  FL  88  0018  Ciba-Geigy 
Agricultural  Div,  Registration  Is  for  Tilt 
3.6  E  to  be  used  on  sugarcane  seed  to 
control  pineapple  disease.  October  3. 
1988. 

EPA  SLN  No.  FL  88  0017.  Custom 
Control  and  Pumps.  Registration  is  for 
Custom-Chlor  to  be  used  on  citrus 


poethArreat  to  control  citrus  canker. 
October  6, 1988. 

EPA  SLN  No.  FL  88  OOia  Hopkins 
Agricultural  Chemical  Co.  Registration 
is  for  Ramik  Green  to  be  used  on 
ditcbbanka  of  sugarcane  fields  to  control 
rats.  October  6, 198a 

EPA  SLN  No.  FL  88  0019.  Cbempar.  A 
Division  of  Lipha  Chemicals. 
Registration  is  for  Rozol  Parafinized 
Pellets  for  Field  Rodent  Control  to  be 
used  on  variona  outdoor  locations  to 
control  field  rodents.  October  17, 198a 

EPA  SLN  No.  FL  88  002a  Agri-Chem. 
Inc.  Regiatratkto  is  for  Agri-Chlar  10  to 
be  used  (m  citrus  for  citrus  canker 
quarantine.  October  17,  ig8& 

EPA  SLN  No.  FL  88  0021.  Agricultural 
Division.  Ciba-Geigy  Corp.  Registration 
Is  for  Triumph  4E  Insecticide  to  be  used 
OQ  tees,  greens,  and  aprons  of  golf 
courses  and  on  lawns  and  eod  farms  to 
control  various  insects.  October  17. 1988. 

EPA  SLN  No.  PL  88  0022.  Moboy  Corp. 
Agrictiltural  Chem.  Div.  Regis tratiop  Is 
for  Nemacur  3  Turf  Nematknde  to  be 
used  on  leether  leaf  km  to  cootrol 
nematodes.  October  17. 19e& 

EPA  SLN  No.  FL  88  0023.  Tbompson- 
Hayward  Chemical  Co.  Registratioa  is 
for  Sodium  Hypochlorite  Solution  to  be 
used  00  various  citrus  for  quarantine 
use  for  control  of  citrus  canker. 
November  4. 198a 

EPA  SLN  No.  FL  88  0024.  Platte 
Chemical  Co.  Registratioa  is  for  Clean 
Crop  Curbit  EC  Herbicide  to  be  used  on 
cucumbers,  melons,  and  watermelons 
for  preemergence  control  of  certain 
annual  grasses  and  broadleaf  weeds. 
November  a  1988. 

EPA  SLN  No.  FL  88  0025.  Allied 
Universal  Corp.  Registration  is  for 
Chlorine  Gas  to  be  used  on  various 
citrus  for  quarantine  use  for  control  of 
citrus  canker.  November  7, 1988. 

EPA  SLN  No.  FK  88  0026.  Alhed 
Universal  Corp.  Registration  is  for  Pool 
Guard  Chlorinating  Solution  to  be  used 
on  various  citrus  for  quarantine  use  to 
control  citrus  canker.  November  a  1988. 

EPA  SLN  No.  FL  88  0027.  B  &  W 
Quality  Growers,  Inc.  Registration  is  for 
Kocide  101  to  be  used  on  watercress  to 
control  cercospora  (leaf  spot). 
November  18, 1988. 

EPA  SLN  No.  FL  88  0029.  Uncal 
Chemicals  Div.,  Uncal  Corp. 
Registratioa  Is  for  Enquik  to  be  used  on 
peanuts  to  control  various  weeds. 
December  20, 198a 

Hawaii 

EPA  SLN  No.  HI  88  0001.  Sandoz  Crop 
Protection  Corp.  Registration  is  for 
Thuricide  32B  to  be  used  on  watercress 
to  control  diamondback  motha. 
December  30, 1988. 


EPA  SLN  No.  HI  88  0004.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Superior  70  Oil  to  be  used  on 
bananas  to  coirtrol  black  leaf  streak. 
November  30. 198a 

Idaho 

EPA  SLN  No.  ID  88  0009.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Cheat  St<^  90  WDG  to  be  used  on 
deep-furrow  seeded  winter  wheat  to 
control  cheatgrass  (downy  brome). 
October  24, 198a 

EPA  SLN  No.  ID  88  OOia  E.1.  du  Pont 
de  Nemours  &  Co.  Registrations  is  for 
Du  Pont  Benlate  50  DF  Pangicide  to  be 
used  on  sweet  com  for  seed  treatment 
control  of  seed-borne  diseases  caused 
by  Penicillium  sp.  Aspergillus.  October 
28,198a 

Indiana 

EPA  SLN  No.  IN  88  0011.  Aceto 
Agricultural  Chemicals  Corp. 
RegistratioB  is  for  Dimethogon  25  PW 
Dimethoate  Insecticide  to  be  used  on 
soybeans  to  control  two-spotted  spider 
mites.  August  2, 1988. 

EPA  SLN  No.  IN  88  0013.  Platte 
Chemical  Co..  Inc.  Registration  is  for 
Clean  Crop  Diazinon  500-AG  to  be  used 
on  soybeans  to  control  spider  mites. 
August  3, 196a 

EPA  SLN  No.  IN  88  0014.  Drexel 
Chemical  Co.  Registration  is  for  Drexel 
Diazinon  Insecticide  to  be  used  on 
soybeans  to  control  spider  mites.  August 
4,1988. 

EPA  SLN  No.  IN  88  0015.  Agriculhiral 
DivisioQ,  aba-Geigy  Corp.  Registration 
is  for  Triumph  4E  Insecticide  to  be  used 
on  tees,  greens,  and  aprons  of  golf 
courses  and  on  sod  farms  to  control 
various  insects.  August  10,  1988. 

EPA  SLN  No.  IN  88  0016.  Gowan  Co. 
Registratioa  is  for  Prokil  Dimethoate 
E267  to  be  used  on  soybeans  to  control 
spider  mjtes.  August  11, 1988. 

EPA  SLN  Na  IN  88  0017.  FMC  Corp. 
Registration  is  for  Talstar  10  WP  to  be 
used  on  ornamental  trees,  shrubs, 
plants,  and  flowers  grown  in  the  field  to 
control  aphids,  armyworms,  and  several 
other  pests.  September  19, 1988. 

Kansas 

EPA  SLN  No.  KS  88  0001.  FMC  Corp. 
Ag.  Chemical  Group.  Registration  is  for 
Furadan  4  Flowable  Insecticide/ 
Nematicide  to  be  used  on  sorghum  to 
control  chinchbugs  and  greenbugs.  April 
2a  198a 

EPA  SLN  No.  KS  88  0002.  FMC  Corp. 
Ag.  Chemical  Group.  Registration  is  for 
Furadan  4  Flowable  Insecticide/ 
Nematicide  to  be  used  on  sorghum  to 
ccHitrol  chincfabogs  and  greenbqgs.  April 
27,19811 


EPA  SLN  No  KS  88  0003.  Uniroyal 
Chemical  Co.,  Inc.  Registration  is  for 
Comite  to  be  used  on  com  to  control 
mites.  June  17, 1988. 

Louisiana 

EPA  SLN  No.  LA  88  0008.  Fermenta 
Plant  Protection  Co.  Regi8trat}on  is  for 
Bueno  6  to  be  used  on  cotton  to  control 
postemergence  weeds  September  7. 
1988. 

EPA  SLN  No  LA  88  0009  Fermenta 
Plant  Protection  Co  Registration  is  for 
Arsonate  Liquid  to  be  used  on  cotton  to 
control  postemergence  weeds. 
September  7,  1988. 

EPA  SL\  No.  LA  88  0010.  Fermenta 
Plant  Protection  Co.  Registration  is  for 
DSMA  Liquid  to  be  used  on  cotton  to 
control  postemergence  weeds. 
September  7. 198a 

EPA  SLN  No.  LA  88  0011.  Coopers 
Animal  Health,  Inc  Registration  is  for 
Saber  insecticide  Ear  Tags  to  be  used  on 
beef  and  noolactating  dairy  cattle  and 
calves  to  control  kom  flies  and  face 
flies.  September  12, 1988. 

Maine 

EPA  SLN  No.  ME  88  0004  FMC  Corp 
Registration  is  for  Fnradan  4F 
Insecticide/Nematicide  to  be  used  or 
strawt)crries  to  control  root  weevils 
September  22, 1988. 

Michigan 

EPA  SLN  No.  Ml  88  0011.  Chevron 
Chenrical  Co.  Registration  is  for  Ortho 
Diquat  H/A  Herbicide  to  be  used  on 
potatoes  for  desiccation  of  potato  plants 
to  facilitate  harvest.  October  27, 1988. 

Minnesota 

EPA  SLN  No.  MN  88  0001 
Metropolitan  Mosquito  Control  District. 
St.  Paul.  Registration  is  for  Zoecon 
AJtosid  Liquid  Lar\icide  Mosquito 
Growth  Regulator  to  be  used  on  field 
sites  as  larvicide  growth  regulator  for 
control  of  mosquitoes.  )une  30,  1988. 

Missouri 

EPA  SLN  No  MO  88  0006.  FMC  Corp., 
Agricultural  Chemical  Group 
Registration  is  for  Command  4  EC 
Herbicide  to  be  used  on  soybeans  to 
control  selected  weed  species  applied 
preemergence.  November  28.  1988. 

Montana 

EPA  SLN  No,  MT  88  0002,  [I  Eaton  «i 
Co.,  Inc.  Registration  is  for  Eaton's 
Answer  for  the  Control  of  Pocket 
Gophers  to  be  used  on  rangeland, 
cropland,  forest  and  noncrop  areas  to 
control  pocket  gophers.  December  2a 
1968. 
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Nevada 

FJ'A  SLN  No  NV  88  0008.  Hopkins 
Agncultural  Chemical  Co  Registration 
IS  for  Ramik  Green  to  be  used  Inside  and 
outside  of  buildings,  loading  areas, 
under  granaries,  gurbage  dumps,  etc.  to 
control  rats.  September  16,  1968. 

EPA  SLN  No   NV  88  0009  Fermenta 
Plant  Protection  Co.  Registration  is  for 
Dacthal  W-75  to  be  used  on  alfalfa 
grown  for  seed  to  control  dodder 
November  3.  1988. 

KPA  SLN  No   NV  88  Otno.  I  T  Fjiton  ft 
Co..  Inc.  Registration  is  for  f-^ton  s 
Answer  for  the  Control  of  Pocket 
Ciophers  to  be  used  on  rangeland. 
cropland,  forest,  and  noncrop  areas  to 
control  pocket  gophers  November  18, 
i9e& 

New  Hampthlra 

Fi'A  SIJM  No  NH  88  0002  FMC  Corp 
Agricultural  Chemical  Ciroup. 
Registration  is  for  Furadan  4  Flowable 
to  be  used  on  alfalfa  new-seedling 
establishments  to  control  alfalfa  blotch, 
leafminers.  and  potato  leafhoppers. 
November  a  1968. 

New  |«r««y 

EPA  SIJ^J  No  NJ  88  00O5.  Dow 
Chemical  Co.  Agricultural  Products 
Dept.  Registration  is  for  Dursban  TC  to 
be  used  on  plenum  type  structures  to 
control  termites.  September  18,  1986. 

EPA  SLN  No.  NJ  88  0006  Bellemead 
Develoment  Corp.  Registration  is  for 
Rodeo  to  be  used  on  meadowlands  to 
control  phragmites.  October  20,  1988. 

EPA  SLN  No  NI  88  OUT  FMC  Corp 
Registration  is  for  Furadan  15  Granules 
to  be  used  on  alfalfa  to  control 
nematodes,  potato  leafhoppers.  and 
several  other  pests  October  26,  1968. 

FJ'A  SLN  No.  NJ  86  0008.  F'MC  Corp 
R(>gistration  is  for  Furadan  15  Granules 
to  be  used  on  nonbeanng  fruit  trees  to 
control  nematodes  October  26,  1968. 

North  Carolina 

FJ'A  SLN  No.  NC  86  0006.  Nor-Am 
Chemical  Co.  Registration  Is  for  Carxol 
SP  to  be  used  on  greenhouse-grown 
ornamental  plants  to  control  thrlps. 
September  15.  1966 

North  DakoU 

EPA  SLN  No  NC  88  OOOi  Coopers 
Animal  Health.  Inc.  Registration  Is  for 
Sabef  Insecticide  Ear  Tags  to  be  used  on 
beef  and  nonlactating  dairy  cattle  and 
calves  October  5.  1966. 

Ohio 

EPA  SLN  No  OM  88  0010  Clba-Geigy 
Agricultural  Div.  Registration  Is  for 
Tnumph  4E  Insecticide  to  be  used  on 
lawna  and  golf  courses  and  sod  farms  to 
control  several  pests.  December  20,  1968. 


South  Dakota 

EPA  SLN  No  SD  88  0002.  Chempar,  a 
Div  of  Upha  Chemicals.  Registration  Is 
for  Rorol  Pocket  Gopher  Bait  to  be  used 
on  rangelands.  pastures,  golf  courses, 
rights-of-way  and  other  noncrop  areas. 
October  26.  1988. 

Tenn«s»e« 

EPA  SLN  No.  TN  88  0006.  Rhone 
Poulenc  Ag  Co.  Registration  is  for  Temik 
Brand  15G  Aldicarb  Pesticide  to  be  used 
on  soybeans  to  control  nematodes. 
October  4.  1988. 

EPA  SIJM  No.  TN  88  0007  Rhone 
F'oulenc  Ag  Co.  Registration  is  for 
Weedone  2,4-DP  to  be  used  on  loblolly 
pine  plantations  to  control  certain 
species  of  hardwood  brush  and 
broadleaf  weeds.  October  4.  1988. 

EPA  SLN  No  TN  88  0008.  Rhone 
Poulenc  Ag  Co.  Registration  is  for 
Weedone  2,4-UP  to  be  used  on  forest 
sites  in  prrparatlon  to  control  oaks.  elm. 
cherry,  willow,  and  other  similar  species 
before  planting  seedlings.  October  4. 
1988. 

FJ'A  SLN  No  TN  88  0009.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Tick  Repellent  to  be  used  on 
domestic  animals  to  control  mosquitoes, 
ticks,  and  chiggers.  October  28,  1988. 

EPA  SLN  No.  TN  88  OOTO.  Beekeepers 
of  Tennessee.  Registration  Is  for 
Menthol  (100%)  to  be  used  on  over- 
wintenng  honey  bee  hives  to  control 
tracheal  mites.  December  21.  1968. 

FJ'A  SLN  No  TN  88  0011.  Ed 
Heathman  and  Frank  Heathman. 
Registration  is  for  Menthol  Crystals  to 
t)e  used  on  overwintering  honey  bee 
hives  to  control  tracheal  mites. 
December  21. 1988. 

Texas 

FJ'A  SLN  No.  TX  88  OOOl.  Ciba-G«igy 
Corp..  Agricultural  Div.  Registration  is 
for  Tilt  Fungicide  to  be  used  on  com 
grown  for  seed  to  control  com  leaf 
blight.  September  IS.  1968. 

FJ'A  SLN  No.  TX  88  0002.  Wilbur  Ellis 
Co.  Registration  is  for  Wilbur-Ellis 
Lorsban  50  SL  to  be  used  on  stored 
planting  seed  to  control  various  insect 
pests.  September  28.  1968. 

EPA  SLN  No.  TX  88  0003.  Pennwalt 
Corp.  Registration  is  for  Decco  240 
Liquid  Chlorine  to  be  used  on  fruit  and 
vegetable  paciiing  houses  for  sanitation. 
October  21.  198a 

EPA  SLN  No.  TX  88  0006.  E.I.  du  Pont 
da  Nemours  &  Co.  Registration  Is  for  Du 
Pont  Sana  XL  Insecticide  0.66  EC  to  be 
used  on  cotton  to  control  several  pests. 
December  2a  19ea 

EPA  SLN  No.  TX  86  0007.  E.L  du  Pont 
de  Nemours  A  Co.  Registration  is  for  Du 
Pont  Sana  XL  Insecticide  0.66  EC  to  be 


used  on  cotton  to  control  several  pests. 
December  28.  198a 

Utah 

FJ'A  SLN  No.  UT  88  0004.  Fermenta 
Plant  Protection  Co.  Registration  is  for 
Dacthal  W-75  to  be  used  on  alfalfa 
grown  for  seed  to  control  dodder. 
November  3,  1988. 

Virginia 

FJ'A  SLN  No.  VA  88  0007.  Virginia 
Department  of  Agriculture  and 
Consumer  Service.  Registration  is  for 
Methanol  100  to  be  used  on  honey  bee 
colonies  to  control  tracheal  mites. 
November  la  1988. 

Washington 

EPA  SLN  No.  WA  88  0011.  Sandoz 
Crop  Protection  Corp.  Registration  is  for 
Spur  22  EW  Insecticide  to  be  used  on 
alfalfa  grown  for  seed  only  to  control 
several  pests.  )uly  7. 1968. 

EPA  SLN  No.  WA  88  0012.  FMC  Corp. 
Agricultural  Chemical  Croup. 
Registration  is  for  Thiodan  3  EC  to  be 
used  on  seeded  alfalfa  to  control  spotted 
alfalfa  aphids.  |une  21. 1988. 

FJ'A  SLN  No.  WA  88  0022.  BASF  Corp. 
Registration  is  for  Poast  Herbicide  to  be 
used  on  cabbage,  carrots,  and  red  beets 
for  postemergence  control  of  watergrass 
and  other  grass  weeds.  September  20, 
1988. 

EPA  SLN  No.  WA  88  0023.  Fermenta 
Plant  Protection  Co.  Registration  is  for 
Daconil  2787  Flowable  Fungicide  to  be 
used  on  nonbeanng  and  flowering 
ornamental  fruit  trees.  October  a  198a 

EPA  SLN  No.  WA  88  0024.  Aceto 
Agricultural  Chemicals  Corp. 
Registration  is  for  Dimethoate  267  E.G. 
to  be  used  on  wheat  to  control  aphids 
and  mites.  October  la  1988. 

EPA  SLN  No.  WA  88  0025.  Wilbur- 
Ellis  Co.  Registration  is  for  Dimethoate 
287  to  be  used  on  wheat  to  control 
aphids.  October  25, 1988. 

EPA  SLN  No.  WA  88  002a  American 
Cyanamid  Co.  Registration  is  for  Prowl 
Herbicide  to  be  used  on  alfalfa  grown 
for  seed  to  control  several  weeds. 
December  a  1988. 

Wyoming 

EPA  SLN  No.  WY  88  0006.  Hopkins 
Agricultural  Chemical  Co.  Registration 
is  for  Ramik  Green  to  be  used  on  various 
locations  in  the  State  to  control  ground 
squirrels.  September  20, 198a 

EPA  SLN  No.  WY  88  OOOa  Cooper* 
Animal  Health,  Inc.  Registration  is  for 
Sabef  Insecticide  Ear  Tags  to  be  used  on 
beef  and  nonlactating  dairy  cattle  to 
control  horn  and  face  flies.  October  17, 

issa 


EPA  SLN  No.  WY  88  0009.  Cufltafson. 
Inc.  Registration  is  for  Gustafson  Flo-Pro 
IMZ  Flowable  Systemic  Fungicide  to  be 
used  on  wheat  and  barley  to  control 
common  root  rot  and  barley  leaf  stripe. 
September  22, 1988.  (Sec.  24.  as 
amended,  92  Stat.  835  (7  U.S.C.  136).) 

Dated:  February  24. 1989. 
AnneE.  Undsay, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 
[FR  Doc  5833  Filed  3-14-89;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Na1769] 

Patttions  for  Reconaideration  and 
Clarification  and  Applicatlona  for 
Review  of  Actions  in  Rule  Making 
Proceedings 

March  9, 1989. 

Petitions  for  reconsideration  and 
clariHcation  and  applications  for  review 
have  been  filed  in  the  Commission  rule 
malting  proceeding  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street 
NW.,  Washington.  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor  International  Transcription 
Service  (202-875-3800).  Oppositions  to 
these  petitions  and  applications  must  be 
filed  within  15  days  of  the  date  of  pubhc 
notice  of  the  petitions  and  applications 
in  the  Federal  Regbter.  See  { 1.4(b)(1)  of 
the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject-  Amendment  of  S  73,1206: 
Broadcast  of  Telephone  Conversations. 
(MM  Docket  No.  85-37,  RM's  2564,  2571 
&  4680)  Number  of  petitions  received:  2 

Subject  Regulatory  Policies  and 
International  Telecommunications,  (CC 
Docket  No.  86-494)  Number  of  petitions 
received:  1 

Subject  Amendment  of  S  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Bastrop.  Louisiana)  (MM 
Docket  No.  878-242,  RM-5604)  Number 
of  petitions  received:  1 

Subject  Amendment  of  Parts  2  and  22 
of  the  Commission's  Rules  and  Permit 
Liberalization  of  Technology  and 
Auxiliary  Service  Offerings  in  the 
Domestic  Public  Cellular  Radio 
Telecommunications  Service  for  Rural 
Cellular  Service.  (Gen  Docket  No.  87- 
390)  Number  of  petitions  received:  1 

Subject-  Amendment  of  i  73.202(b). 
Table  of  Allotments,  FM  Broadcast 


Stations.  (Springdale,  Arkansas, 
Carthage,  Aurora  and  Willard,  Missouri. 
(MM  Docket  No.  87-474,  RM's  5855.  5878 
&  5915)  Number  of  petitions  received:  2 

Subject  Amendment  of  Parts  13  and 
80  of  the  Rules  concerning  ship  radio 
officer  qualifying  service  endorsements. 
(Gen  Docket  No,  88-37)  Number  of 
petitions  received:  1 

Subject-  Amendment  of  {  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations,  (Evans,  Martinez  and 
Warrenton,  Georgia)  (MM  Docket  No. 
88-51,  RM's  6076  &  6265)  Number  of 
petitions  received:  1 

Applications  for  Review  Fded 

Subject  Amendment  of  S  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations,  (Ponte  Verde  Beach,  Florida) 
(MM  Docket  No.  85-376,  RMs  4988  & 
5378)  Number  of  applications  received:  1 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 
[FR  Doc.  89-5977  Filed  3-14-89;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEHA-621-DR] 

Amendment  to  Notice  of  a  Major 
Disaster  Declaration;  Kentucky 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky  (FEMA- 
821-DR),  dated  February  24, 1989,  and 
related  determinations, 

dated:  March  8, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of  Kentucky, 
dated  February  24, 1989,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
February  24, 1989: 

The  counties  of  Caldwell,  Carlisle, 
Christian,  Graves,  Marshall,  McCracken, 
and  Trigg  for  Individual  Assistance  and 
Public  Assistance. 


(Catalog  of  Federal  Domestic  Assistance 
No.  83.5ia  Disaster  Assistance  ) 
Grant  C  Peterson. 

Associate  Director.  State  and  Local  Progromf 
and  Support,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  89-5951  Filed  3-14-89;  845  am] 
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FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreementls)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200096-003. 
Title:  North  Carolina  Terminal 
Agreement 
Parties: 

North  Carolina  State  Ports  Authority 

Senator  Linie  (USA)  Inc. 

Synopsis:  The  Agreement  extends  the 
term  of  the  basic  agreement  for  an 
additional  two  year  period. 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C  PoUdng, 
Secretary. 

Dated:  March  10, 1989. 
[PR  Doc  89-5902  Filed  3-14-89.  645  am) 
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(Docket  Na  8»-07] 

Inquiry  Into  Laws,  Regulations  and 
Policies  of  the  Government  of  Ecuador 
Affecting  Shipping  In  the  United 
States/ Ecuador  Trade 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  inquiry. 

summary:  The  Federal  Maritime 
Commission  in  response  to  information 
received  from  the  Overseas  Enterprises, 
Inc.,  a  U.S.-owned  carrier,  and  the 
Department  of  State,  regarding  the  effect 
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of  laws,  rcfpilaHoni  and  po(id«t  of  th« 
Government  of  Ecuador  on  ahipplng 
conditions  In  the  United  Sutaa^Ecaador 
trada,  ia  iMum«  thi«  Notkx  of  loqulry  to 
provide  Intereited  partiea  an 
opportunity  to  gubmit  cammenla  on 
shippinit  condiboas  in  thai  trada.  TKs*« 
comments  will  asHist  tiae  Commiasion  La 
determining  whether  Issuance  of  a 
countervailing  rule  pursuant  to  section 
19(1  Kb)  of  the  MertJiant  Marine  Act 
1920.  IS  warranted 

DATE:  Comments  due  on  or  befora  April 
14.  iges 

AOOMCtS:  Comments  (Original  and  15 
copies)  to  Joseph  C  Polking,  Secretary. 
Federal  Maritime  Commission.  1100  L 
Strwet  NW,  Washington.  DC  20573,  (202) 
i23-S72S. 


worn  PUMTHKJI  MFOmtATIOM  COtlTACT: 

Rotxtrt  D.  fiourgotn.  Ganeral  CounaeL 
Federal  Maritime  Commtaaioo.  1100  L 
Street  NW..  WaahiAgtoo.  DC  20572,  (202j 
523-674a 

wumjjmuaiuiy  ttt^omaAfiott.  On 
December  22.  1968.  tha  Dapartment  of 
SutM  I  IX3S")  transmitted  to  tha  Faderal 
Maritime  CiMnmiaaion  ("FMC  or 
"Coaaauasion"]  a  l«ttar  from  Oyen»»» 
Enterpriaea.  Inc.  ("OEa").  a  U.S. -owned 
company,  wherein  OEl  advtaea  that  it 
has  b«en  unable  to  reaatabliah  a  liquid 
bulk  servKx  in  the  U-SL/Ecuador  trada 
(Trade")  because  of  the  Goveromant  of 
Elcuador's  ("(iOF/'j  requirement  that  OEl 
employ  US.  flag  Tesiels  tn  nich  a 
service  OEl  contends  that  such  a 
requirement  anses  from  GOE  cargo 
reservation  laws  which  ar«  applied  only 
In  tha  trade  between  tha  Unitwl  SUtea 
and  Fxuador  OEl  concludes  thai  tha 
cai;go  raaervation  laws  of  Ectiador  hare 
created  conditMuia  un£avorabla  to 
shipping  in  the  Trade. 

By  letter  of  January  19.  1988. 
Commission  stafT  requested  that  DOS 
advise  the  Commission  of  any  afTorts 
being  made  by  the  U  S.  Embassy  In 
Quito  to  reach  a  s^ittsfactory  resolution 
to  the  situation  alleged  by  OEl  and  any 
other  Information  that  DOS  may  hava 
regarding  OEl's  allegattoas.  On 
February  A.  1980.  DOS  rMpoodad  to  the 
Commission  s  January  19  letter  This 
response  included  correspondence  from 
OEl  and  the  GOE's  Director  General  of 
tha  Merchant  Martne  (^DICMER").  as 
weD  as  a  copy  of  Resolution  Nio.  012/87, 
s  cargo  reservation  law.  DOS  reports 
that  its  involvement  began  In  October 
iaii7.  when  OEl  inttlaJly  ra^iuaated 
aaaisunce.  DOS  advlaea  that  tha  UA 
Bmbaaay  In  Quito  and  tha  CooaaUta 
General  isi  GoayaqvU  have  raiaad  tha 
IssM  ot  on  a  auiibar  <rf  Umaa  arith 
COK  aaikariUaa  to  aa  aOon  to  I 
tha  situatton  < 


such  resohitlon  has  been  reached  and 
that  It  cootlnQaa  to  seek  a  sadsfactory 
resolutian  and  will  report  further  to  tha 
Coznmiaaion  on  its  eAorts. 

DOS  statas  that  OEl  ceased 
operations  in  tha  Trade  in  19B3  when 
GOE  laws  aliagediy  made  OEl 
participation  impossible  Resolution  No. 
20/83  of  1983  reserved  50  percent  of 
F^uadorian  imports  of  solid  and  liquid 
bulk  cargo  for  Ecuadonan-flag  vessels 
or  foreign-flag  vessels  chartered  by 
Ecuadorian  shipping  companies,  and  SO 
percent  for  veasels  flying  the  Osg  of  tha 
country  of  ongin  of  the  cargo.  GOE 
Resolution  No.  012/87  of  March  1987, 
supercedes  the  1983  resolution. 
Resolution  No.  012/87  reserves  solid  and 
liquid  bulk  import  cargo  from  the  United 
Statea  to  Ecuador  for  Ecuadorian-flag 
vessels  belonging  to  Ecuadorian 
shipping  companies,  or  foreign  vessels 
chartered  by  Ecuadorian  shipping 
companies,  or  vessels  flying  the  flag  of 
the  United  States.  The  stated  rationale 
in  Resolution  No  012/87  for  narrowing 
the  applies tiiin  of  the  cargo  reservation 
law  solely  to  the  trade  between  the 
United  Slates  and  Fxuador  is  that  88 
percent  of  Ecuador's  Imported  bulk 
cargo  originates  "in  the  Gulf  of  the 
United  States." 

DOS  and  OEl  communications 
indicate  that  OEl  was  informed  by 
DIGMER  that  it  could  not  operate  a 
liquid  bulk  service  in  the  U^  Gulf  to 
Ecuador  trade  unless  it  operates  U.S.- 
flag  vessels.  OEl  advises  that  the  U.S. 
merchant  marine  does  not  have  any 
vessels  of  the  size  and  capatMliUes 
necessary  to  offer  such  a  service  in  tha 
Trade.  OEl  alleges,  therefore,  that  the 
GOE  has  craated  a  situation  wharain  an 
Ecuadorian-flag  carrier.  Maritima 
Transllgra,  has  been  given  a  monopoly 
position  in  the  liquid  bulk  trade.  Further, 
it  is  reported  that  OEl  continues  to 
receive  Inquiries  from  shippers 
Interested  m  employing  OH  services  In 
the  Trade,  bat  the  OEl  has  been  enaUa 
to  provide  tha  aervice  requested  due  to 
its  Inability  to  obtain  traffic  rights  from 
DIGMER.  DOS  statea  that  tha 
allegations  made  by  0£2  have  serious 
Implications  for  US. /Ecus  dor  relations 
as  weQ  as  for  U.S  shipping  policy 

OQ*s  allegatloaa  raise  possible  issues 
under  section  19(1  ){b)  of  the  Merchant 
Marina  Act  1920.  46  U.S.C  app. 
87t)(l)fb)  (-Section  \3"y  On  lU  faca. 


Reaotution  bio.  012/87  appears  to  restrict 
access  of  third-flag  carriers  to  tha  Trade 
as  weU  as  Uanit  the  ability  of  a  U.S. 
company  to  employ  non-U.S.-flag 
vessels  in  the  Trade.  Porther.  the 
Resolution  appears  to  reatiict  the  abQity 
of  shippers  to  select  the  carrier  of  their 
choice.  In  order  to  assist  tha 
Commission  in  determining  whether 
issuance  of  a  countervailing  rule 
pursuant  to  section  19  is  warranted, 
interested  parties  are  requested  to 
submit  information,  comments  and  data 
concerning  the  current  status  and  effects 
of  GOE  laws,  rules  and  policies  on  the 
operations  of  carriers  currently 
operating  or  proposing  to  operala  in  tha 
Trade  and  on  the  ability  of  8hipf>€rs  to 
employ  their  preferred  carriers. 

CommenLs  in  response  to  this  Notice 
of  Inquiry  need  not  necessarily  be 
limited  to  the  eflect  of  specified  CX>E 
laws,  rules  and  policies  on  solid  or 
liquid  bulk  services.  The  Commission  is 
Interested  tn  obtaining  any  and  all 
information  relating  to  any  GOE  laws 
and  polides  which  may  adrersely  affect 
shipping  services  in  the  Trade. 

By  letter  the  Commission  is  also 
requesting  that  the  Department  of  Stat* 
inform  the  Commission  of  its  moat 
recent  efforts  and  prospects  for  a 
diplomatic  resolution  erf  the  sitoatiao. 

By  the  C^nmisslon. 
|oai|ih  C  PalUi« 
Secntary 
(FR  Doc  a^-aOK7  PUad  3-14-aOc  a.45  wnj 


Federal  Register  /  Vol,  54,  No.  49  /  Wednesday.  March  15.  1989  /  Noticea 


10723 


ia|iXbl< 

Padval  MartttB*  CoomiMtoa  lo  •mrnkm  raka  tad 
I  ■flactliig  «tilwian  ta  fh»  tanl^  tr»dm 


FEDERAL  RESERVE  SYSTEy 

[DoclnilNo.fM)M1| 

Risk  on  AutomatMl  CTwrlnq  Hooee 
Traneactlons;  CUrfflcatlon  and 
Exlanalon  <rf  CorooMnl  Period 

aocnct:  Board  of  Governors  of  the 
Federal  Reaerve  System. 

ACnOM:  Proposed  policy  statement; 
clarification  and  extension  of  comment 
period. 

■UMMSmr  On  March  Z.  1900.  tha  Board 
of  Govamors  of  the  Faderal  Reserve 
System  ("Board")  published  for 
oaaamant  several  changes  in  the  way 
thst  Faderal  Reaerre  Banks  treat 
automated  claartng  house  ('AGHH 
transacttona.  (M  PR  8BZ2).  Conments 
were  due  by  April  S,  1WB.  The  Bond 
has  axtoaded  the  deadlkia  for  ooanaaats 
an  additional  80  days,  ao  the  new 
daadKna  b  fane  L  19n.  fai  additkm.  the 
propoaad  policy  statoBient  is  dartBed  by 
spad^Ftafl  that  tha  propoaad  dkangea 


only  apply  to  commercial  ACH 
transfers,  not  to  Treasury  payments. 
DATC  Comments  must  be  received  by 
June  2, 1980. 

ADOnOM:  Comments,  which  should  refer 
to  Docket  No.  R-0661,  may  be  mailed  to 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20551.  to  the  attention  of  Mr. 
William  W.  Wiles,  Secretary,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  may  be 
inspected  in  room  B-1122  between  9:00 
a.m.  and  5KX)  p.m.,  except  as  provided  in 
S  281.8  of  the  Board's  Rules  Regarding 
Availablity  of  Information,  12  CFR  261.& 
FOII  FURTHER  MFORttATKM  CONTACT: 
Florence  Young.  Adviser,  Division  of 
Federal  Reserve  Bank  Operations  (202/ 
452-3955);  Oliver  I.  Ireland,  Associate 
General  Counsel  (202/452-3625).  or 
Elaine  M.  Boutilier,  Senior  Attorney, 
Legal  Division  (202/452-2418),  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551.  For  the 
hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD"),  Eamestinc  Hill  or  Dorothea 
Thompson  (202/452-3544). 

SUPPLEMENTARY  INRNUIATION:  On 

March  2. 1989,  the  Board  requested 
comments  on  proposals  related  to 
reducing  risks  related  to  ACH  payments. 
These  proposals  included  specifying  the 
finality  for  ACH  payments  and 
procedures  for  reversing  entries  if 
finality  is  not  to  be  granted.  In  response 
to  a  request,  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority. 
12  CFR  265.2(a)(6),  has  extended  the 
comment  period  for  60  days. 

In  addition,  it  is  clarified  that  these 
proposed  changes  to  the  treatment  of 
ACH  transactions  apply  only  to 
commercial  ACH  transactions:  they  do 
not  apply  to  any  payments  that  are 
made  pursuant  to  regulations  of  the  U.S. 
Treasury  Department,  such  as  direct 
deposit  of  Social  Security  payments. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority,  12 
CFR  266.2(a)(6).  March  7.  1989. 
WUUam  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc  8ft-5903  Filed  ^14-89;  8:45  am] 

■ajJNQ  COM  SI1S-0>-« 


FIret  United  Corporation  et  aL; 
Applications  To  Engage  de  Novo  In 
Penn*ssa)>e  Nonl>ankinq  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
{  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 


Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  ^e 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  8]}ecifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  5, 1989. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Sti^et.  Richmond.  Virginia 
23261: 

1.  First  United  Corporation,  Oakland, 
Maryland;  to  engage  de  novo  through  its 
subsidiary,  Oakfirst  Life  Insurance 
Corporation,  Phoenix,  Arizona,  in 
underwriting  as  reinsurer  credit  life  and 
credit  accident  and  health  insurance 
issued  by  Security  of  America  Life 
Insurance  Company  in  connection  with 
extensions  of  credit  made  by 
Applicant's  subsidiary  bank.  First 
United  National  Bank  &  Trust  Oakland, 
Maryland,  pursuant  to  S  225.25(b)(8)  of 
the  Board's  Regulation  Y.  "ITiese 
activities  will  be  conducted  in  Garrett 
and  Allegany  Counties,  Maryland. 

B.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63166: 

1.  Farmers  Capita]  Bank  Corporation, 
Frankfort  Kentucky;  to  engage  de  novo 
through  its  subsidiary,  Money  One 


Credit  Corporation,  Frankfort  Kentucky, 
in  the  consumer  finance  business 
pursuant  to  §  225.25(b)(1)  of  the  Board  s 
Regulation  Y.  These  activities  will  be 
conducted  in  the  State  of  Kentucky 

C.  Federal  Reserve  Bank  of  Dallas  (W 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  PSB  Financial  Corporation.  Many. 
Louisiana;  to  engage  de  novo  in 
providing  individuals,  businesses,  and 
nonprofit  organizations  with  tax 
planning  and  preparation  services 
pursuant  to  §  225.25(b)(21)  of  the  Board  s 
Regulation  Y.  These  activities  will  be 
conducted  in  West  Louisiana  and  East 
Texas.  Comments  on  this  application 
must  be  received  by  March  31, 1989. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  a,  1989. 
Jennifer  |.  Johnaoo, 
Associate  Secretary  of  the  Board. 
(FR  Doc  89-5904  Filed  3-14-89;  &45  am) 

■aUNQCOOC  SMO-OV-H 


GENERAL  ACCOUNTING  OFFICE 

Exemptions  of  Remote  or 
Inconsequential  Financial  InteresU 
Under  18  U.S.C.  20S(b) 

agency:  General  Accoimting  Office 
ACTKHt  Notice  of  Exemptions  Adopted 
Under  18  U.S.C  208(b) 

Federal  government  employees  are 
prohibited  by  18  U.S.C  208(b)  (1982) 
from  participating  in  any  particular 
matter  affecting  their  financial  interests 
Section  208(b)  permits  the  Comptroller 
General  to  exempt  from  the  prohibition 
financial  interests  which  are  too  remote 
or  too  inconsequential  to  affect  the 
integrity  of  the  services  expected  of 
General  Accounting  Office  employees 
who  hold  such  Interests.  Section 
208(b)(2)  requires  that  exempted 
financial  interests  be  pubhshed  in  the 
Federal  Register. 

In  accordance  with  the  provisions  of 
section  208(b)(2),  the  Comptroller 
General  has  determined  that  the 
following  financial  interests  are  too 
remote  or  too  inconsequential  to  affect 
the  integrity  of  GAO  employees' 
services. 

a.  Securities  issued  by  the  United 
States  Government  or  agencies  thereof. 

b.  Policy  holdings  in  an  insurance 
company. 

c.  Deposits  in  a  bank,  savings  and 
loan  association,  credit  union  or  similar 
financial  institution. 

d.  Shares  of  a  widely  held,  diversified 
mutual  fund  and  the  holding  of  such 
fund,  provided  the  employee  has  no  role 
in  investment  decisions  made  by  the 
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f«nd  Th*  t«nii  mntnaJ  fuixi  wtii  be 
hniadly  ooiutnied  to  Inctudc  may 
puMicijr  traded  poolLoa  afTiuv|Bai8nt 
used  for  the  purpoM  crtdtvunifluation  u/ 
invBitment*.  Micii  m»  i&x  exeaipi  bond 
fund*.  A  fund  u  widely  iield  if  the 
holdinga  of  an  employee,  lut  ipouM. 
minor  chiidren.  partnen  and 
orgaiuxations  in  which  he  aervei  aa  an 
officer  director,  truatee  or  employee  or 
in  whJtJi  he  la  ae^utiaOag  for 
employment,  ooaatitule  leaa  than  1 
pen:enl  of  the  number  ot  mreetora  and 
hold  leaa  than  1  percent  of  the  aaaeta  of 
the  fund.  A  fund  la  diveretfied  tf  no  more 
that  ao  percent  ol  ill  (aveatmeaU  ar«  ui 
any  aingie  induatry 

R  T\tm  inreatment  mtereata  of  an 
organization  exempt  fnim  taxation 
under  2B  U  S.C.  501  (cM3).  provided  the 
employee  has  no  role  in  making 
Invejiment  decuiona  for  th«t 
orRnnizfltion.  Thia  exemption  applies 
where  an  employee  la  an  officer, 
director,  trustee  or  empl(T>-e«  of  an 
ufganization  such  oa  a  church  or 
univeruity.  or  arranjjement  concerning 
future  employrnenl  with  such  on 
organization. 

FOM  PUHTMBN  MPOMMATIOH  OOMfTACr 
Kranoea  UcCoy.  Management -Bmplofee 
Relations,  CiAC)  Office  of  PernonneJ, 
(202)  27S-<J889 
limna  F.  Hhirhiiiaa. 
Ititneral  (Uwntfl 
li-li  Uuc  80^5044  Fii«l  3-14-ay;  aiS  »ai\ 


DEPARTMEMT  Of  HEALTH  AND 
HUMAN  SERVICES 


C«nt«rs  for 


Control 


Program  Announccnwnt  Numbar  407; 
For  Davalopmant  and  hiWtatlon  of  a 
Nallonat  Laboratory  Tralnfertg  Natworli 
for  Stata  Laboratortaa 

IntraductkM 

The  Centers  for  Disease  Control 
(C1X31  announces  the  availability  of 
funds  in  Fiscal  Year  1989  for  a 
cooperatlTT  agreement  with  the 
Association  of  State  and  Territorial 
FNiWic  Health  Ijibonitory  Directors 
(ASTVH1X)1  to  develop  and  Implement  a 
National  Laboratory  Training  Networii 
for  laboretonans  within  the  State*. 

Authority 

This  project  is  aulhonxed  by  section 
317(kM31  ot  the  PuMtc  f  iealth  Serrloe 
Act  aa  aaMmded. 


Asalatanoe  wIL  be  provided  only  to 
tha  Aaaociatian  ot  Suta  and  Tarrltorlal 
Public  Haakk  LabaratorT  Utractwa 


( ASTPffLD)  for  thia  pro|«:L  ASTPHLD 
IS  an  orfanixatioa  that  rvpreaents  afl  the 
public  health  laboratory  offkiala  of  each 
Slate  and  Territory  By  working  throng 
111  own  membership,  the  ASTPHLD 
Trainiag  Comoiittae,  other  affiliate 
organizationa.  and  the  Public  Health 
Foundation,  ASTPHLD  hat  developed  a 
unique  knowledge  and  understanding  of 
the  needa  and  operationa  of  State  health 
laboratory  «j<eocie*.  The  members  of 
ASTPHLD  have  aheady  gained  an 
enormous  wealth  of  experience  In 
information  systems  and  laboratory 
training  and  have  identified  laboratory 
training  pro^jrama  as  a  priority  need  for 
Stats  health  ngerKies  As  an 
organization.  ASTRflJO  has  direct, 
famihar,  and  oerlatn  aooeaa  to  its  own 
membership  of  chief  public  health 
laboratory  officials,  and  therefore,  has 
the  capacity  to  meet  the  objecttvea  of 
this  agreement  In  a  timely,  and 
f(jrthnghl  manner. 

AvailabOlty  of  Funk 

It  18  expected  Hut  op  to  fljOOOOOO  tvlU 
\ie  availabia  dnriog  FY  198B  to  sapipan 
this  cooperatrve  agreement  for  a  L2- 
month  budjiet  period.  Eatiaiatad  coat  of 
the  remainmi  faan  of  this  S-year 
protect  will  be  tl.OOOjOOO  each. 
Continuatioo  awarda  witiiin  the  5-fear 
protect  pariod.  will  be  made  on  the  basis 
of  aatiafartnry  prof(reaa  in  neettoK 
protect  obiactlrea  and  ia  sub^t  to  tha 
availability  of  funds.  The  funding 
estimate  outlined  above  may  vary  and  is 
8ub)ect  to  change. 

Purpose 

The  porpoaed  cooperative  a^eeraent 
Is  mtended  to  address  the  need  to 
maintain  effective  laboretory 
informatian  and  ouuia^tement  systems 
and  for  State  health  agencies  to  prscttca 
effective  laboratory  training. 

The  objective  is  to  establish  a 
Nstionai  Laboratory  Training  Network 
consisting  of  seren  Area  Laboratory 
Training  Alliances.  Each  area  reaouroe 
office  «vili  consist  of  space  for  staff  and 
an  area  library  to  hooae  training 
products  available  for  conti.iiioas  use 
within  the  srea.  There  will  tM  aa  area 
reaoarce  director  and  a  CDC  trsinfaig 
advisor  to  assist  Stata  training 
coordinators  in  the  delivary.  aaseasmaat 
and  evaluation  of  training  acdvitiea; 
promote  Intarstate  comnnmication;  and 
serve  ASTPHLD  in  training  reiated 
activltiaa. 

The  flald  trainii^  eBorts  will  indode 
HIV/ratroviras  test  prooedmes.  Training 
may  oocor  at  any  site  widiin  any  Stata 
In  the  regioa.  Sutas  will  woft  together 
to  oomWct  area  training  needa 
asaasansants  (TNA)  to  gokle  the 
developmenl  of  training  prodacts.  Af^ 


the  TNA  is  conducted,  the  ares  resoorce 
director  will  woii  with  the  State 
trainb^  ooordioator  to  identify 
resources  and  utilize  available  training 
services  to  meet  the  naad  in  their  Statas. 

Program  Kaqukements 

;  ASTPHLD  AcUvidet 

a.  Maintain  and  provide  to  the  public 
health  laboratory  community 
management  and  Information  systems. 
These  systems  include,  but  are  not 
limited  to.  work  measurement 
standards,  standard  cost  accounting 
methodology,  consolidated  annual 
reports  of  State  and  territorial  public 
health  laboratory  activities,  annual 
laboratory  work  force  profiles. 
personnel  classification  guides,  and  data 
processing  systems. 

b.  Develop  an  implementation  plan  for 
the  National  Laboratory  Training 
IM«twork.  selecting  sites  for  resource 
ofTlces  and  providir^  overslghl  through 
the  ASTPHLD. 

c.  Develop  a  mechanism  for 
submitting  initiatives  for  the  seven  area 
laboratory  training  alliances  (ALTA). 
Develop  guidelines  for  ALTA  resource 
office  operations. 

d.  Select  seven  Area  Resource 
Directors  who  will  administer  the  Area 
Resource  OfEce  and  serve  as  the  focus 
for  connnonication  among  CDC  States 
within  area  alliancea.  ASTPHLD.  and 
the  National  Laboratory  Training 
Network  OfTioe  (ASTPHLD 
headqaart£rs).  These  Area  Resource 
Directors  will  also  assist  in  conducting 
and  analyzing  training  needs 
assessments,  develop  and  maintain 
trainmg  resource  roster  of  content 
specialists  and  training  products, 
coordinate  the  area  alliance  training 
calendar,  promote  area  development  ol 
training  products,  and  maintain  a 
resource  library. 

e  Maintain  a  forum  for  effective 
exchange  of  informatian  and 
methodologies  which  prove  to  be 
effective  In  promoting  the  transfer  of 
laboratory  technology  and  the 
improvement  of  laboratory  services  in 
the  U.S. 

f.  Evaluate  the  effectiveness  of  tha 
National  Laboratory  Training  Network 
in  meeting  the  training  needs  of  the 
Nation's  laboratories. 

g.  Develop  a  plan  to  establish  and 
streogthaB  new  Federal,  state  and  local 
health  partnershipa  to  addrasa  high 
priority  laboratory  issues  and  national 
laboratory  obfoctires. 

2.  CDC  Actiritea 

a.  Provide  a  forum  for  communication. 
coonfinatkM.  collaboration  and 


conseriKUB  dKvelupiiieiit  among  the 
partidpaats  in  the  Nahooal  Laboratory 
Training  Network  as  well  as  a  similer 
forum  for  a  Bational  laboratory 
partnership. 

h  Serve  as  a  collaborator  in  the 
design,  development,  promotrtin,  and 
evaluation  of  laboratory  training 
materials. 

c.  Provide  the  interface  between  the 
educational  and  technical  experts  who 
develop  and  dehver  laboratory  training. 

d.  Compile  and  maintain  national 
laboratory  training  resource  guides  and 
national  training  calendars. 

e.  Collaborate  in  the  devdopment  and 
delivery  of  train-the-trainer  workshops 
and  seminars. 

f.  Collaborate  in  the  evaluation  of  the 
overall  effectiveness  of  the  National 
Laboratory  Training  Network. 

g.  CoUabecate  in  establishment  of  a 
Federal^State/Private  Partnership  to 
promote  qnahty  laboratory  practice  to 
achieve  national  health  objectives. 

Review  and  Evaluation  Criteria 

The  appKcation  will  be  reviewed  and 
evaluated  on  the  following: 

A.  Extent  to  which  the  applicant 
understands  the  requirements,  problems, 
objectives,  complexities,  and 
interaotions  required  of  this  cooperative 
agreement: 

B.  Degree  to  which  proposed 
objectives  are  dearly  stated,  reahstic, 
measureble.  time-phased,  and  related  to 
the  purpose  of  this  project; 

C  Degree  to  which  the  applicant 
provides  evidence  of  an  ability  to  carry 
out  the  proposed  project  and  the  extent 
to  which  the  applicant  institution 
documents  daaionstrated  capability  to 
achieve  obiectives  similar  to  those  of 
this  project; 

D.  Extent  to  which  professional 
personnel  involved  in  this  project  are 
qualified,  including  evidence  of  past 
achievements  appropriate  to  this 
project;  and 

E.  Adequacy  of  plans  for 
adminiftlerii^  the  project. 

Executiva  Osder  12372  Review 

The  application  is  not  subject  1o 
review  as  governed  by  Executive  Order 
12372.  Intei^govemmental  Review  of 
Federal  ftograms. 

Catalog  af  Fadaral  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistanoe  number  assigned  to  this 
pro^gnun  is  13.242. 

Applicaiaa  Submission  and  Deadline 

The  Aaaedation  of  State  and 
Territorwl  labile  Health  Labor^ory 
Directors  %aa  been  notified  of  the 


availability  of  fonds  for  this  project  and 
matt  submit  an  original  aod  two  cc^ies 
of  application  form  PHS  51OT— 1  to  Henry 
S.  Cassell,  111,  Craois  Management 
Officer,  Grants  Nianagement  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road  NE..  Room  300  (E-14), 
Atlanta.  Georgia  30305  on  or  before 

April  15,  laae. 

Where  t«  Obtain  Additioaal  lalorasatiaa 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
Number  9(J7  and  contact  the  followng: 
Business:  Terry  Maricle,  Grants 
Management  Specialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  K5  East  Paces  Ferry  Road.  NE.. 
Room  300  (E-M),  Atlanta,  Georgia  30305, 
Telephone:  (404)  842-6575  or  FTS  236- 
6575. 

Technical:  Carl  H.  Blank.  Division  of 
Training  (G-25),  Training  and 
Laboratory  Program  Office,  Centers  for 
Disease  Control.  Atlanta,  Georgia  30333, 
Telephone:  (404^  639-3874  or  FTS  236- 
3874. 

Dated:  March  7. 1989. 
Robert  L  Fsaler, 

Acting  DirfKtar,  Office  ofProfiram  Support, 
Centers  for  Disease  Control. 
\VR  Doc  89-5807  Filed  3-14-8S:  8:45  am] 
ws-is-a 


Food  and  Drug  Adiiiiiil&tiation 

■  Docket  No.  88N-0335] 

Frank  Veterinary  Laboratories  et  al.; 
Drugs  Containirvg  Sulfamethazine, 
SulfaQuinbxallne,  Sutfamerazine, 
SulfatMazole,  Sutfapyridlne,  or 
SuHanWinaMa  for  Oral,  Injectable, 
Intramammary,  or  Intrauterine  Use  In 
Foo^-Producing  Anitnala;  Rehisal  to 
Approve  HADA* 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMttABY:  The  Food  and  Drug 
Administration  (FDAJ.  Center  for 
Veterinary  Medicine  fCVM),  is  issuing  a 
final  order  refusing  to  approve  certain 
new  animal  drt^  applications  (NADA  s) 
for  drugs  containing  sulfamethazine, 
sulfaquinoxaline,  sulfamerazine, 
sulfathiazole,  sulfapyridine,  or 
sulfanilamide  for  oral,  injectable, 
intramammary,  or  intrauterine  use  in 
food-producing  animalfl.  Each  of  the 
NADA'g  in  question  was  bsted  in  a 
notice  of  opportunity  for  a  hearing, 
published  in  the  Federal  Renter  of 
November  15, 1988  (53  PR  «0BO),  on  a 


proposal  by  CVM  to  refuse  approval  of 
the  NADA's.  This  action  is  being  t^ken 
because  the  sponsors  either  did  not 
respond  to  the  notice  of  opportunity  (or 
a  hearii>g  by  December  15. 1988.  as 
provided  by  the  November  15.  1988, 
notice,  or  alTirmativdy  clecl«»d  not  to 
avail  themselves  of  an  opportunit>  for  a 
hearing  on  the  refusal  lo  approve  the 
applications. 

DATES:  The  refu&als  to  approve  certam 
NADA's  are  effective  March  15.  1988 
distribution  of  the  products  must  u;ase 
May  15.1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  J.  Frappaolo,  Centar  lor 
Veterinarj  Medione  (H:-"V-240!.  Food 
and  Drug  Adcunistra tion.  bBCjO  Fishers 
Lane.  Rockville.  MD  20857,  301  -Mi- 
4940. 


I.  Backgruuud  brformation 

In  the  Federal  Ragistw  of  November 
15.  1986  (53  FR  46050)  (corrected 
December  IZ  1968  (53  FR  49968).  and 
December  23, 1988  (53  FR  51950)),  CV'M 
provided  a  nolJcc  of  opportunity  for  a 
hearing  on  its  proposal  lo  refuse 
approval  of  142  listed  pending  NADA's 
sponsored  1^  11  firms  for  products 
covered  by  5  5ia450  (21  CFR  510  450). 
Section  510.450  provides  for  mtenm 
marketing  of  drugs  that  contain 
sulfamethazine,  sulfaquinoxaline. 
sulfamerazine,  sulfathiazole, 
suifdpyridine,  or  sulfanilamide  for  oral. 
injectable,  inlramammarj',  or 
intrauterine  use  in  food-pro  'ucing 
animals  and  (hat  are  the  scject  of 
pending  applications.  The  rutice  of 
opportunity  for  a  hearing  gave  sponsors 
until  December  15. 1988,  to  r.-quest  a 
hearmg  on  the  proposed  ref.sal 

n.  List  of  rnras  Having  NADA  s  Subject 
to  This  Notice 

1.  Fra.'ik  Veterinary  Laboratories.  149 
F,asl  Thompson,  West  St.  Paul  MN 
55118. 

2.  V'ete.^nary  Laboralones.  Inc  12340 
S.mta  Fe  Dr..  Lenexa.  KS  66215. 

3.  lilmi  Skylab.  Inc.  1000  Macomb  Rd.. 
Rushville.  iL  62681 

4.  Salsbury  Laboratories.  Inc.,  2000 
Rockford  Rd..  Charles  City.  lA  50616- 
9989 

5.  Norden  Laboratories,  bic..  Wl  West 
Comhusker  Highway  Lincoln.  NE 
68521. 

m.  AEactad  NADA's  and  CiOMnrts  for 
Refoaiag  Af^rvud 

All  the  pending  NADA's  lor  the 
saUonaaBade-contaiaiiigihiigs  affected 
by  Ais  notice  are  listed  in  the  tables 
below,  by  flxe  same  drag  groups  and  in 
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the  tame  format  uB«d  In  the  November 
15.  1988,  notice  of  opportunity  for  ■ 
heanng  The  tablet  Hat  each  pending 
NADA.  current  iponsor,  and  product 
name  The  grounds  on  which  CVM 
provided  an  opportunity  for  a  heanng  on 
the  propoaed  refuaal  to  approve  each 
listed  NADA  under  section  512(d)(1)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U  S.C.  3«0b(d)(l))  and 
FDA's  regulations  were  provided  in 
detail  in  the  November  15,  1988,  notice 
of  opportunity  for  a  hearing,  which  is 
being  made  a  part  of  this  notice  by 
reference 

Frank  Veterinary  Laboratories. 
Veterinary  Laboratories.  Lie,  and  Illini 
Skylub.  Inc  .  did  not  respond  to  the 
November  15,  1988,  notice  of  opportunity 
for  a  heanng  and  CVM  is  refusing  to 
approve  those  firms'  NADA's.  Salsbury 
Laboratories.  Inc.,  by  a  letter  dated 
December  14,  1988,  stated  that  it  elected 
not  to  request  a  hearing  on  the  proposal 
to  refuse  approval  of  11  of  its  pending 
NADA's.  and  CVM  is  refusing  to 
approve  those  applications.  Norden 
Laboratones.  Inc.,  by  a  letter  dated 
December  8. 1988,  stated  that  it  elected 
not  to  request  a  hearing  on  the  proposal 
to  refuse  approval  of  two  of  its  pending 
NADA's,  and  CVM  Is  refusing  to 
approve  those  applications.  Therefore, 
under  section  512(d)(1)  of  the  act  and 
I  514.200  (21  CFR  514.200),  CVM  is 
issuing  this  refusal  to  approve  the 
following  NADA's  for  the  listed 
produ(  ts.  effective  March  15.  1989. 
Because  the  NADA's  are  no  longer 
pending,  the  products  may  no  longer  be 
marketed  under  i  510.450.  To  facilitate 
an  orderly  transition  to  the  use  of 
approved  new  animal  drugs,  however, 
distnbutlon  of  the  products  is  not 
required  to  cease  until  May  15.  1989 
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Hiis  notice  is  issued  under  the  Federal 
Food  Drug,  and  Cosmetic  Act  (sec.  512, 
82  &aL  343-351  (21  U.S.C.  360b))  md 
under  aotljfcrity  ddegated  to  the 
Commissioner  of  Food  and  Drags  (21 
CFR  5:10)  and  redeiU«ated  to  the 
Director  of  the  Center  for  Veterinary 
Medicine  (21  CFR  5.84). 

Dated:  March  B,  1908. 
GeiaU  B.  Gtieat* 

Director,  Center  far  Veterinary  Medicine. 
[FR  Doc  ae-Oge  Filed  3^4-88;  &45  am] 
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[Docket  Naa9F-00S1] 

Minnesota  Mining  and  Manufa^urtng 
Co.;  Fittno^f  Food  AddWva  Petition 

agency:  Food  and  Drug  Administration. 

i  action:  Notice. 

I  

summary:  The  Food  and  Drug 
Adminiatration  (FDA)  is  announcing 
that  Minnesota  Mining  and 
Manufacturing  Co.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
additionai  vinyhdene  flnoride- 
hexafluoropropene  copolymers  as 
adjuvants  in  the  prodoction  of  olefin 
polymers. 

FOR  FURTHCR  INTOWMATtON  CONTACT: 
Gillian  Robert-Baldo.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335]. 
Food  and  Dnig  Administration,  200  C 
Street  S¥/.,  Washington.  DC  20204,  202- 
472-5e»a 

SUPPLEMENTARY  IMTOnMATION.  Under 
the  Federal  Pood.  Drug,  and  Cosmetic 
Act  (sec.  40Bn»](5),  72  Stat  1786  (21 
U.SX:.  348(b)  {5)D,  notice  is  given  that  a 
petitioR  (FAP  034129)  tias  been  filed  by 
Kfinneveta  Mirang  end  Manuf acttmng 
Co..  SM  Ceater.  SL  Paul  MN  55144-MOa 
proposing  that  f  177.1520  Olefin 


polymers  (21  CFR  177,1530)  be  amended 
to  provided  for  additional  vinylidene 
fluoride-hexafikroropropene  copolymers 
as  adjuvants  is  the  production  of  olefin 
polymers. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agent's 
finding  of  no  si^ificant  impact  and  the 
evidence  supporting  that  fmding  wiU  be 
published  with  the  regulation  in  the 
Federal  Re^ster  in  accordance  with  21 
CFR  25.40(c). 

Dated  March  7, 1969 
Richafd  ).  Rank. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutritjon. 
[FR  Doc  89-SB30  Fikd  3-14-aS:  8:4S  amj 


[Doel(«tNaS9F-0042] 

Pnzer  Central  Raaearch,  Pftser,  tnc; 
Wmi^  Of  Food  Additive  Petittan 


F(x>d  and  Drug  Administratian. 
ACTION:  Notioe. 


;  The  Food  and  Drug 
Administraticm  (FDA)  is  announcing 
that  Pfixer  Ceirtral  Research.  Pfizer,  Inc. 
has  filed  a  petitioD  pr<^>osing  that  the 
food  additive  regulationa  be  amended  to 
provide  for  tiw  safe  nse  of  pdydextroae 
in  sweet  sauces,  toppings,  and  syrups. 


FOR  WRTHER1 

John  W.  Godon.  Center  for  Food  Saiety 
and  Applied  Nutrition  (FBT-S34).  Food 
and  Drag  Administration.  200  C  Street 
SW..  Waahiogton.  DC  20204.  202-426- 
5487. 


TARY  MPONMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(bK5).  72  Stat.  1786  {21 
U.S.C  34a(b)(5))).  notice  is  given  that  a 
petitiMi  (FAP  9A4126)  has  been  filed  by 
Pfizer  Central  Research  PfiEer.  Inc..  235 
East  42nd  St.,  New  York.  NY  10017, 
proposing  that  the  food  adcfitive 
regulations  be  amended  to  provide  for 
the  safe  aae  of  polydcxtroae  in  sweet 
sauces,  toppings,  and  sjmips. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environajental 
impact  statement  is  not  req aired  antj 
this  petition  resuKs  in  a  regulation,  the 
notice  of  avaflabSity  of  die  agency's 
finding  of  no  signfficant  impact  and  tuc 
evidence  auppoi^ng  that  {uiding  moR  be 
ptibtislMd  svith  the  regtdaftien  in  the 
Fsiwal  Itegilw  te  eccerdaana  arttb  tl 
CFR  25.40(c).    -.  '      ■     - 
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Datad   Fabruary  13   IMW 

Richard  |  Rook. 

Ailinji  [)irm  ut  Center  for  Food Saftty  and 
AppJurtf  \uL'ttit'n 

[tH  [V>c  8e-IM»40  Ftlmi  3-14-ae-  S45  am] 


(Doai«<  No.  tMMWMI 

Drug  Export  C>«fn«ro4<  Hydrochlortde 
(ll«p«rkMn«  HydrocMorld*.  USP) 

AOINCr:  Food  and  L)ni>j  Ailniiniitmtion 
ACnOM:  Ndticfl 


r.  Th«  Ft)od  and  Drug 

Adminiitrntion  |FT)A)  it  •nn(iun(~inx 
thiit  Stwriinx  Hnig  \nc    hut  filed  an 
applnatuin  r«(iup»l:n)<  appruval  fiir  th«" 
Bxport  of  the  human  dmx  L)«'mert)I* 
HydnK:hlond«  |m»"p«>ndine 
hydnxhlcirul*'   I'Sf')  to  (^anatla 
AOOWflSt:  Kflfvant  information  on  thli 
Hpplii.ation  may  b«  dirwt  tt-d  to  lh« 
DcMikj-ti  ManHUfmnnt  Rriint.h  (KFA- 
3<)A)   Food  antl  Dni^  Administration.  Rm 
4-tt-:.  5fla)  Fmheri  Ijine   Rtxkville  MI) 
2065^.  and  to  the  contact  p«r»on 
Identified  l>«>loyv   Any  future  ln<)uirici 
concaminH  the  export  of  human  druxi 
under  the  Dnjg  F.xp<irt  Amendmenta  Act 
of  19efl  ihould  alio  he  dir«t  ted  to  the 
cunix  t  p«rton. 

POM  FVNrTHCn  INr04n*ATK>M  COWTACT 

Rudolf  Ap<>da(  a,  Division  of  Drug 
Lab«llnjj  Compliance  |HF'I>-3in),  Center 
for  Drug  Kvaluation  and  Retean.h.  Fcnxi 
and  Dmg  Administration.  5600  Fishers 
Ijine,  RcxiVville.  MD  20657   301-295- 

•U^^CIMCMTAAV  WSTOWMATIOW:  The  Unig 
F.nptirt  Amendments  Act  of  1966  (Puh  L 
9»-000|  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
I!  S  C  3a21)  provides  that  FTJA  may 
approve  applH:«tions  for  the  export  of 
drugs  that  are  not  ( urn!ntly  approved  in 
the  Unitetl  States  The  approval  process 
IS  governed  by  section  H02(l)|  of  the  a<  t 
Section  802(b|(.)l(H]  of  the  a(  t  sets  furlh 
the  requirements  that  must  be  met  in  an 
application  for  approval   Set  tion 
H02(b||,l)((:|  of  the  act  requires  that  the 
ageni  y  review  the  application  within  M) 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  fl021bl(.))(ft| 
hfive  been  sulisfied   Section  802(b|(tl(A) 
of  the  act  retjuires  that  the  agen(  y 
putilith  a  notice  in  the  Fadaral  R»gls(er 
within  to  days  of  the  filing  of  an 
application  for  export  to  fa(  ilitate  public 
participation  In  its  review  of  the 
application  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Sterling  Drug  Inc  .  90  Park  Ave  ,  New 
York.  NY  10018,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
drug  Demerol*  Hydrochloride 


(mependine  hydrochloride.  USP),  to 
Canada  This  product  Is  used  in  the 
relief  of  moderate  to  severe  pain  In  may 
medical,  surgical,  ob>stetncal.  and  dental 
situations  The  application  was  received 
and  filed  m  the  Center  for  Drug 
F.valuation  and  Research  on  February 
24,  1989.  which  shall  be  considei^d  the 
nimg  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(aiJdress  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  m  the  heading 
of  this  document  These  submissions 
may  be  seen  in  the  Dtx.ket8 
Management  Branch  between  9am  and 
4pm,  MuncJay  thn)ugh  F'riday 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  March  2".  1988. 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above   to  facilitate 
considfration  of  the  information  dunng 
the  30-day  review  penod 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802. 
f>ub  L  99-060  (21  U  S  C.  382))  and  under 
authonty  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CF'R  5  10)  and 
redelegated  to  the  Center  for  Drug 
Fvaluation  and  Research  (21  CF'R  5  44) 

[)ated   Marrh  ft,  1000 
Uul«lL  VUcitaU. 

Dirm  liir  (>^:<«  of Compliancti  Centur  for 
Pru)/!  Fvuiuction  and  R^t^arrh 
[}-H  Oh:   ne-5<Wr  Filed  S-14-89-  8  45  am] 
I  COM  41«»-it-li 


[Dockvt  No.  aW^-OOMj 

Drug  Export;  Hypaque*  M«glum4n« 

18% 

AOCMCy:  Food  and  Drug  Administration. 
action:  Notice. 

•utitiAirr  The  Food  and  Drug 

Administration  (PDA)  is  announcing 
that  Sterling  Drug  ln(    has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Hypaque* 
Meglumine  18%  to  Canada 
AOOMIM:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
,305).  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Flshera  Lane,  Rockville.  MD 
2t)657.  and  to  the  contact  person 
identified  below  Any  further  inquiries 
concerning  the  export  of  human  drugs 
undei  the  Drug  Export  Amendments  Act 
of  1B60  should  also  be  directed  to  the 
contact  person. 


Htm  PusrrHCN  HsronMAnoN  contact: 

Rudolf  Apodaca,  Division  of  Drug 
Labeling  Comphance  (HFI>-310),  Center 
for  Drug  Evaluation  Research,  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-295-8063. 

•UP^LlMlNTAirv  information:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U  S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States,  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval  Section 
802(b!(,1)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(bl(3)(B) 
have  been  satisfied  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Re^ster 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Sterling  Drug  Inc.  90  Park  Ave.,  New 
York.  NY  10O16,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
drug  Hypaque*  Meglumine  18%,  to 
Canada.  This  product  is  used  as  a 
radiopaque  contrast  media.  The 
application  was  received  and  filed  in  the 
Center  for  Drug  Evaluation  and 
Research  on  February  24.  1989.  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  t.Te  docket 
number  found  in  brackets  in  the  heading 
of  this  document  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  am,  and 
4  p  m  ,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  March  27,  1989, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

Tins  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub  L  99-660  (21  U  S  C.  382))  and  under 
authonty  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  510)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 


Dated;  March  6. 1989. 
Danial  L  Michels. 

Director.  Office  of  Comphance,  Center  for 
Drug  Evaluation  and  Research. 
[FR  Doc.  89-5998  Filed  3-14-89;  6:45  am] 
MLUNO  coot  41«M>1-4I 


(Docket  No.  89N-0091] 

Drug  Export;  Marcalne®  (Buplvacaino 
Hydrochloride  Infection,  USP)  and 
Marcalne®  E  (Bupivacalne  and 
Epinephrtne  ln)ectlon,  USP) 

AQENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Sterling  Drug  Inc.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Marcaine* 
(bupivacaine  hydrochloride  injection, 
USP)  and  Marcaine*  E  (bupivacaine  and 
epinephrine  injection.  USP)  to  Canada. 
ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rudolf  Apodaca.  Division  of  Drug 
Labeling  Compliance  (HFD-310),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-295- 
8063. 
SUPPLEMENTARY  INFORMATION:  The  Drug 

Export  Amendments  Act  of  1986  (Pub,  L. 
99-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
use.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Sterling  Drug  Inc.  90  Park  Ave..  New 


York.  NY  10016.  has  filed  an  application 
requesting  approval  for  the  export  of  the 
drug  Marcaine*  (bupivacaine 
hydrochloride  injection,  USP)  and 
Marcaine*  E  (bupivacaine  and 
epinephrine  injection,  USP),  to  Canada. 
This  product  is  used  as  a  long  acting 
local  anesthetic  for  epidural  anesthesia, 
nerve  block,  and  infiltration.  Tlie 
application  was  received  and  filed  in  the 
Center  for  Drug  Evaluation  and 
Research  on  February  24. 1989.  which 
shall  be  considered  the  fihng  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday, 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  March  27. 1989, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  March  6. 1989. 

Daniel  L  Michels, 

Director.  Office  of  Comphance,  Center  for 
Drug  Evaluation  and  Research. 

[FR  Doc.  89-5999  Filed  3-14-89;  8:45  am] 
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[Docket  No.  89N-0073] 

Public  Meeting;  Development  of 
Educational  Information  for  Women 
Considering  Implantation  of  Breast 
Prostheses 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a  2- 
day  meeting  to  develop  educational 
materials  for  women  considering 
surgical  Implantation  of  breast 
prostheses  devices.  FDA  is  inviting 
interested  persons,  including  device 
manufactiu-ers.  health  professional 
organizations,  industry  and  consumer 
groups,  and  health  educators  to  attend 
the  meeting.  Because  of  space 


constraints,  attendance  can  be  assured 
only  for  those  persons  who  make 
telephone  reservations. 

DATES:  The  open  meetmg  will  be  held  on 
Wednesday.  March  22.  1989,  9  am  to 
5:30  p.m.,  and  Thursday,  March  23  1989, 
8  a.m.  to  3  p.m.  Interested  persons, 
whether  or  not  they  are  able  to  attend, 
may  submit  written  comments  on  the 
issues  described  in  this  notice  by  May 
15, 1989,  Telephone  re8er\ation8 
regarding  attendance  should  be  made 
with  the  contact  person  listed  below  by 
March  20, 1989. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Days  Inn,  Congressional  Park.  1775 
Rockville  Pike,  Rockville,  MD  20852. 
Submit  written  comments  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
referencing  the  docket  number  found  in 
the  heading  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT 

Joan  M.  Rudick,  Center  for  Devices  and 
Radiological  Health,  (HFZ-210).  Food 
and  Drug  Administratioa  5600  Fisher* 
Lane.  Rockville,  MD  20857,  301-443- 
4190. 

SUPPL£MENTARY  MFORMATION: 

Classification  of  medical  devices  in 
commercial  distribution  is  required  by 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301-392).  In  the 
Federal  Register  of  June  24. 1988  (S3  FR 
23856).  FDA  pubbshed  a  final  rule 
classifying  51  genera)  and  plasbc 
surgery  devices.  In  that  rule.  FDA 
classified  the  silicone  inflatable  bretist 
prosthesis  (21  CFR  878.3530)  and  the 
silicone  gel-filled  breast  prosthesis  (21 
CFR  878.3540)  into  class  III.  The  effect  of 
classifying  a  device  into  class  01  is  to 
require  each  manufacturer  of  such 
devices,  to  submit  to  FDA  a  premarkc  I 
approval  application  (PMA)  that 
includes  information  providing 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device. 

In  the  Federal  Register  of  November  2. 
1988  (53  FR  44239).  FDA  aiuiounced  a 
meeting  of  the  agency's  General  and 
Plastic  Surgery  Devices  Advisory 
Committee  (the  committee)  to  be  held  on 
November  22, 1988.  The  committee 
discussed  the  types  of  data  needed  to 
assess  the  safety  and  effectiveness  of 
these  breast  prostheses  devices.  As  pafl 
of  that  discussioa  the  committee 
reconunended.  and  FDA  agreed,  that  the 
agency  should  develop  an  educational 
program  to  assure  that  women 
considering  surgical  implantation  of 
breast  prostheses  devices  are  fully 
informed  of  the  benefits  and  risks 
associated  with  the  devices  before 
consenting  to  the  surgical  procedure. 


187M 


FwfaCTi  R«gi— r  /  Vol.  M.  No    49  /  Wedneaday.  March  15.  19BB  /  Notlcea 


In  r««pon  ^  to  th«  cununlttiM'* 
recommancUtton.  FDA  developcti  ■  plan 
to  convene  relevant  in«inh«r*  o/  h«alth 
profMatiunai  gnjupa,  th«(  uuliuitry. 
coniurner  group*,  and  h«iilth  adut^jitor* 
to  (lnvelop  edLKJitlonKl  niAteriiil!!  fur 
women  ^«^ll^dlnK  brenst  irnplanla.  In  th<! 
Fwlaral  Bagiatar  of  Uei  t-mtwr  2U.  \mH 
(W  VR  S27mi  H)A  «nni)uiU4!d  aiudher 
meeting  uf  lh«  c(inimiite»'  tu  b*  h«ld  on 
lanuary  ai.  ISKW  At  that  time  the 
committee  agre«'d  with  H)A  •  plana  to 
conv«n«  a  meeting  to  i.ii'v*'li>p  the 
ettucationHl  mnteniils 

Atcordingly   R)A  i»  iiuitrnx 
Inferwfted  peraona  to  attend  thia 
meettnjj   lnterr«ited  p«>r»(jn«  who  will  h«' 
unal)le  to  attend  the  mtf  fin^  may 
•iihmit  wntten  aimments  to  the  n<M  keta 
Manfl((«»m«»nl  Ftrnnrh  (nddreM  ah<ivr) 
that  aet  forth  their  view  on  the  laaix's 
outlined  In  thia  notice   Minutea  of  the 
meefmR  will  t>«»  macfe  availahle 
SuhniiHsiiin  iif  wnften  rommentu  is 
eni.our«K«il.  Th«  cummenta  wtll  hr 
carvfully  conaiderod  befor«  the 
educatiun«l  matenala  arc  approved  for 
ua«. 

I)«te<t    Mtrrh  9    1<IBB 
Alan  L  Ho«Un«. 

Actiiifi  Asti  <rtat^  Ct^mmitanm^r  hv 
RttjiuUiUiry  Affair* 

\YV.  Doc  a»-MM  Plh*<l  y  laaft  Uf\S  am] 
«• 
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National  Instttutw  o«  HMlth 


National  Inatttuta  o(  Oant^  I 
Maattng  for  Industry  and  R« 
Rapraaantathraa  Ragarding  ttM  MOR 
"Long-Aanga  Plan  lor  ttta  1t90a" 

The  National  Institute  of  Dentrtl 
R»-»ftirrh  !\II)R)  hns  initirtted  the 
development  of  a  l-ong  Kanjje  Re»f»«n:h 
Plan  for  the  IHHOa  A*  part  of  thia  efTort. 
a  aet  of  re^enrrh  rrTomnicndHfiona  h,n 
heen  proptiaed  he  expert  pMnclii  fur  tvu  h 
of  the  folldwinK  n\\  (ireHH 

|1J  I)»'iiliil  Canc^    Klunri(ff  Sfuilics. 
Niilntion.  ^^llp  Hioloxv   Hnd  Hfn'orattve 
Matcruih, 

I .: !  IVruKlonlrtl  Dnen^fii  ,\\\i\  Dt-ntal 
liiipl  in'i 

I  1 1  (  oiiKenital  r.ranii'f.ii  i,il 
VI  ilfornialionit    Ai  <|iiire<i  ("rHmufnf  inl 
Di'fi'i  '»    l)«'Titof,ii  lal  M.ilrvldtiinm   and 
Minealizetl  Tiaaiie  St>i<1ic« 

|4)  AIDS.  Sahvarv  I. land*  Hn.l 
S«>( Tftuiiia.  and  SUift  Tisaue  I)iiieH»«-^. 

(5)  Onjfar.ial  f*nin  and  Dral  S«?na<jry 
motor  l>yafunrfion.*,  and 

|t)|  Axin^.  l-lpidemiolo^,  Mealth 
Promotion/ Lhaeaa«  l*reventi«in.  Scj«rvc« 
Transfer,  and  PaychonmiroimmonuloMy 

Ilie  NiDR  la  inviting  repre«»mlattvpa 
u'  pnvitte  induatry  to  diacuaa  ipadfk 
Lon)(  Rand*  Kaaearch  Ptan 


recommends tiona  which  may  be 
appropriate  for  ct>ll«borat1vt  efforts  For 
Ihii  purpose,  a  meeting  will  be  convened 
on  May  1ft,  198B,  in  Building  31, 
Conference  Room  10,  National  Inatitutea 
of  Health.  Betheada.  Maryland,  from  9 
a  m   to  ad^iumment 

The  meeting  will  be  open  to  the 
publir   Atterkdance  will  be  limited  to 
apai.:e  available 

For  further  information,  pleaae  contact 
Dr  jamea  Ljptorx.  Chief.  Plannmj<  and 
Evaluation  Section.  Office  of  Plannir>g. 
Fvalurttiiin.  and  Comrnunicationa,  NIDR, 
MM.  Room  2C>36,  Budding  31.  9000 
Rockville  Pike.  Betheada.  MD  20flB2 
It.-lephone  XJl/ 4 96-6706). 

Dated  March*.  1MW 
lama*  B  W>iiyairhiri, 
OireiliT  SIH 

(FR  Doc  8B-^«7«  Filed  3-l*«»^^  a45  ami 
1  oooa  «t4a-av-« 


Conaanaua  Davalopmant  Confaranca 
on  Oral  Compfcattona  of  Cancar 
Tharapiac:  Dtagnoata,  F*r«vantton,  and 


Notice  la  hereby  jpven  of  the  NUI 
Conaenaui  Development  Caafer«nce  on 
"Oral  Ctimpiicationa  of  Cancer 
Therapies  Uiagnosia,  Prevention,  and 
Treatment"  aponjored  by  the  National 
Institute  of  Dental  Research,  the 
National  Cancer  Institute,  the  Chnical 
Onler.  and  the  Food  and  Drug 
Admmiatration  in  collaboration  with  the 
Mil  Office  of  Medical  Applications  of 
Research-  The  conference  will  be  held 
on  April  17-19,  19««.  in  the  Mdsux 
Auditorium  of  the  Wan-fn  CIrant 
Maxnuson  ClinK.al  Center  (Building  10] 
at  the  National  Institutes  of  Health.  9000 
Rn<.kville  Pike,  Bethesda,  Maryland 

The  oral  cavity  is  ri  common  site  of 
I  oiiiplu^tuina  resulting  from  ranrer 
theriipies   SurvK  'il,  medical 
(i.heniDtherdpeiitu  )   and  raiti.ituin 
treatments  all  have  ac:ute  and  chronic 
effecta  on  the  mouth  and  oral  functiona 
Oral  complications  are  frequent  and 
serums  and  (  (intnliule  to  the  mortiidity 
and  ninrtiility  of  cam  er  patter.ts 

Dental  and  medical  professionals 
debate  the  usefulness  of  treating  iiral 
complications  before  beginning  can(  er 
therapy   Contmversy  exists  concerning 
the  most  efTertive  meflns  of  limiting  oral 
romplirations  by  prefhernpy 
interventions  and  the  strategies 
iniiii.rtled  for  management  of  acute  and 
chronic  complications  ansing  during 
cancer  therapy 

The  conference  will  bring  together 
Jentiata  and  physicians,  including 
specialists  in  oral  medicine,  oncology, 
oral  surgery,  rmdiotherapy,  surgery  and 


pathology,  nurses,  other  health  care 
professionals,  pharmacists, 
pharmacologists,  and  representatives  of 
the  public  Following  two  days  of 
presentations  by  dental  and  medical 
experts  and  discussion  by  the  audience, 
a  consensus  panel  will  weigh  the 
scientific  evidence  and  formulate  a  draft 
statement  in  response  to  several  key 
questions: 

•  Is  there  a  role  for  pretherapy 
interventionj  affecting  the  oral  cavity  in 
reducing  the  incidence  of  oral 
complications  in  the  cancer  patient? 

•  Which  pretreatment  strategies  are 
optimal  to  prevent  or  minimize  oral 
complications? 

•  What  are  the  moat  effective 
strategies  for  management  of  acute  oral 
complications  occurring  during  cancer 
therapy? 

•  What  are  the  indicated  strategies 
for  management  of  chronic  oral 
complications  following  cancer  therapy? 

•  What  are  the  directions  for  future 
research? 

On  the  final  day  of  the  meeting,  the 
Consensus  Panel  chairman  will  read  the 
draft  statement  to  the  conference 
audience  and  invite  comments  and 
questions. 

Information  on  the  program  may  be 
obtained  from:  Kathleen  Edmonds. 
Prospect  Associates.  1801  Rockville 
Pike.  Suite  500,  Rockville,  MaryUnd 
(301)468-6555 

Dated   M^rch  9,  lOSa 
jaiBM  B.  Wyi^aarriaa 
Director.  NIH. 
[VR  Doc.  tBSBnV  Filed  W»-8B:  8:45  am) 


DCPARTliEMT  OF  HOUSING  AMD 
URBAN  DEVELOPMENT 

Offlca  of  tha  Aaalatant  Sacratary  for 
Public  arxl  Indtan  Houatng 

lOocfcal  No.  N-M-IMa;  Fn-2S2«1 

PoMcy  on  EstabUahmant  of  CaWrtg 
Rents  for  Indian  Housing 

AOENCy:  Office  of  the  Assistant 

Secretary  for  FHiblic  and  Indian  Housing. 

III'D 

action:  Notice  of  HUD  Policy  on 

F°.stabli8hment  of  Ceiling  Rents  for 

Indian  Housing. 


SutflMAirr  This  Notice  informs  the 
public  that  ffUD  Indian  F^ield  Offices 
will  consider  applications  from  Indian 
Housing  Authorities  (IHAs)  for  waiver 
of  the  requirements  of  24  CFR  913.107 
and  for  permission  to  adopt  rents  for 
projects  or  dwelling  units  that  will 


establish  a  cap  on  the  total  tenant 
payment  computed  under  that  section. 
Where  the  conditions  set  out  in  this 
Notice  are  met.  HUD  will  waive  the 
cited  regulation  to  permit  IHAs  to 
establish  ceiling  rents  for  Indian  rental 
housing  projects.  Section  102(a)  (entitled 
"Economic  Rent")  of  the  Housing  and 
Community  Development  Act  of  1987 
{1987  Act)  amended  section  3(a)  of  the 
United  States  Housing  Act  of  1937  (1937 
Act)  to  allow  IHAs  to  establish,  upon 
approval  by  FiUD.  maximum  rents,  or 
"ceiling  rents."  in  Indian  housing 
projects.  Until  HUD  proposes  a  rule  for 
public  comment  and  adopts  a  final  rule 
for  effect.  IHAs  may  apply  to  HUD  for 
permission  to  establish  ceiling  rents  that 
are  not  more  than  a  family  would  pay 
under  the  present  income-based  formula 
and  not  less  than  the  average  monthly 
amount  of  debt  service  and  operating 
expenses  attributed  to  units  of  similar 
size  in  Indian  housing  projects  owned 
and  operated  by  the  IHA. 

EFFECTIVE  DATE  March  15, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dominic  Nessi.  Director,  Office  of 
Indian  Housing.  Department  of  Housing 
and  Urban  Development,  Room  4232,  451 
Seventh  Street  SW.,  Washington.  DC 
20410:  telephone  number  (202)  755-1015. 
Hearing-  or  speech-impaired  persons 
may  call  HUDs  TDD  number  (202)  426- 
0015.  (These  telephone  numbers  are  not 
toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 

collection  of  information  requirements 
contained  in  this  Notice  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980  and 
have  been  assigned  OMB  control 
number  2577-0118,  which  expires 
February  28, 1990.  Public  reporting 
burden  for  each  of  these  collections  of 
information  is  estimated  to  include  the 
lime  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  in  this 
Notice  under  the  heading  Other  Matters. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk.  451 
Seventh  Street  SW,.  Room  10276, 
Washington,  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503. 


I.  Introduction 

Section  102(a)  of  the  1987  Act 
amended  section  3(a)  of  the  1937  Act  to 
permit  IHAs  to  estabhsh,  upon  approval 
by  HUT),  ceiling  rents  in  Indian  housing 
projects.  Section  3(a)  of  the  1937  Act 
(implemented  by  HUD  at  24  CFR 
913.107)  requires  that  the  tenant's  rent 
be  based  on  the  tenant  family's  income. 
The  Act  establishes  the  tenant's  rent  as 
the  highest  of  (1)  30  percent  of  the 
family's  monthly  adjusted  income;  (2)  10 
percent  of  the  family's  monthly  income; 
or,  (3)  if  a  family  receives  welfare 
assistance  and  the  grant  is  subject  to 
adjustment  in  accordance  with  actual 
housing  costs,  any  portion  of  that 
assistance  designated  for  housing  costs. 
(For  purposes  of  this  Notice,  section  3(a) 
rent  will  be  referred  to  as  "income- 
based  rent".  The  term  "rent"  refers  to 
the  total  tenant  payment  that  is  payable 
by  the  tenant,  including  any  utihty 
allowance.) 

Section  102(a)  amended  section  3(a)  to 
allow  an  IHA  to  establish,  with  HUD 
approval,  a  maximum  rent  that  would  be 
not  more  than  the  present  income-based 
rent  and  not  less  than  the  average 
monthly  amount  of  debt  service  and 
operating  expenses  attributed  to  units  of 
similar  size  in  Indian  housing  projects 
owTied  and  operated  by  the  IHA.  (For 
purposes  of  this  Notice,  section  102(a) 
rent  will  be  referred  to  as  "ceiling  rent") 

Ceiling  rents  are  based  on  the 
dwelling  unit,  whereas  rents  under 
section  3(a)  of  the  1937  Act  are  based  on 
the  tenant  family's  income.  Section 
102fa)  authorizes  an  IHA  to  establish 
ceiling  rents  as  an  alternative  rent,  but 
IHAs  are  not  required  to  do  so.  An  IHA 
may  establish  ceiling  rents  for  particular 
classes  of  units,  particular  projects,  or 
the  entire  inventory  of  the  IHA. 

Tenants  do  not  have  a  right  to  ceding 
rents  if  an  IHA  does  not  adopt  them. 
However,  once  ceiling  rents  have  been 
established  by  an  IHA,  each  family 
residing  in,  and  each  new  tenant  of.  an 
affected  dwelhng  unit  would  be  charged 
the  lower  of  the  ceiling  rent  for  that  unit 
or  the  family's  income-based  rent.  There 
is  no  limitation  on  the  time  period  that  a 
family  in  Indian  housing  may  be  eligible 
for  ceiling  rents.  If  a  family  on  ceiling 
rent  e.xperiences  a  change  in  financial 
circumstances  such  that  an  income- 
based  rent  would  be  lower  than  the 
ceiling  rent,  the  family  must  be  given  the 
benefit  of  the  lower  rent. 

The  IHA  may  revoke  or  raise  its 
ceiling  rents  at  any  time  after  giving 
reasonable  notice  to  the  affected 
tenants.  The  IHA  must  revoke  or  change 
its  ceiling  rents  if  directed  by  HUD  to  do 
so  for  reasonable  cause. 


II.  .Applicability 

This  Notice  applies  only  to  Indian 
rental  housing  projects  assisted  under 
the  1937  Act.  It  does  not  apply  to  the 
Turnkey  III  and  Mutual  Help 
Homeownership  programs.  (The  current 
regulations  already  provide  a  cap  on 
tenant  payment  for  these  programs  See 
24  CFR  905.416(a)(2)  and  24  CFR 
904.107(h).)  Although  section  102(a)  of 
the  1987  Act  also  authonzes  ceiling  rents 
in  public  housing  projects  and  in  lower 
income  housing  projects  assisted  under 
section  8  that  contain  more  than  2,000 
dwelling  units,  this  Notice  does  not 
apply  to  public  housing  projects  or  to 
any  section  8  program  fitting  that 
description. 

III.  Purpose  of  Celling  Rent 

Since  1982,  income-based  rent  has 
been  the  only  method  available  to  IHAs 
for  calculating  rent.  The  purpose  of 
ceiling  rents  is  to  provide  a  cap  on  rents 
for  families  whose  incomes  have 
increased  since  moving  into  Indian 
housing  to  a  point  where  an  income- 
based  rent  exceeds  the  value  of  the 
housing  provided. 

The  legislative  history  of  section 
102(a)  shows  that  Congress,  in 
authorizing  ceiling  rents,  was  concerned 
with  easing  the  burden  of  these 
increased  rents  on  working  families. 
There  is  usually  very  little,  if  any. 
alternative  rental  housing  on  Indian 
reservations.  In  many  instances,  Indian 
housing  projects  provide  the  only  rental 
housing.  Ceiling  rents  will  assure  that 
Indian  families  are  not  required  to  pay 
more  than  their  housing  is  worth 
because  they  have  no  other  option,  other 
than  leaving  the  reser\'ation. 

HUD  considers  the  burden  of 
increased  rents  on  Indian  families  with 
no  alternative  housing  sufficiently 
significant  to  permit  consideration  of 
individual  waiver  requests  from  IHAs 
seeking  relief  from  the  requirements  of 
24  CFR  913.107  for  rent  based  on  mcome 
until  the  necessary  rule  revisions 
implementing  section  102(a)  are 
effective.  Therefore,  IliAs  that  choose  to 
establish  ceiling  rents  in  Indian  housing 
projects  may  apply  to  HUD  for  approval 
in  accordance  with  the  procedures 
outlined  below.  (IHAs  should  be  aware 
that  the  terms  of  approval  of  ceiling 
rents  may  be  affected  by  the  final  rule 
on  ceiling  rents.) 

IV,  Determining  Ceiling  Rent 

Section  102(a)  provides  an  IHA  with 
an  alternative  method  for  calculating 
rent.  (Section  102(a)  has  no  effect  on 
income-eligibility  requirements  for 
admission  to  Indian  housing.)  IHAs  may 
establish  ceiling  rents,  with  HUD 
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appnival.  at  an  amount  tiuit  Um  IJiA 
determinei  reflect!  thu  value  of  the  unit 
How«vffr.  celling  renfi  may  not  b«  !*•• 
than  the  average  monthly  amount  of 
d»;ht  fervii-e  and  operating  expensea 
attributed  to  dwelling  unita  of  a  given 
•ire  in  Indian  housing  pmierts  owned 
and  crpemted  by  the  IHA 

An  rHA  may  eatabliih  celling  renta  for 
all  dwelling  units  tn  a  profecf  or  for  one 
or  more  classes  of  units  A  clHsa  of  units 
may  be  based  on  any  reasonable 
classification  so  long  as  the 
claasificafion  is  tinil  txJ3t^  {f  g  .  number 
of  bettroomsl  The  classificafjon  may  nnl 
be  tenont  hnitt'd.  i  c .  applicable  to 
particul.ir  families  because  of  their 
persoii.il  f  ircumstances,  mther  than  the 
charactfristics  of  the  housig  m  which 
they  live 

ll  an  n  lA  putablishes  ceiling  rvnts  in 
an  Indian  housing  project,  with  ^RJD 
approval,  each  family  living  In  an 
affected  dwelling  unit  would  pay  the 
lower  of  a  ceiling  rent  or  an  income 
based  r«nt  In  situations  where  a 
family's  Income  is  so  low  that  the  cj'illng 
rent  for  the  unit  rentwd  by  that  falnl^y  is 
an  amount  higher  than  in  come- based 
rent  would  be.  the  family  would  pay  lf»« 
incom«-baa«d  rent.  Ceiling  rents  are 
Intended  for  families  whoae  Incomes 
tuva  Increased  to  the  point  that  an 
income- based  rent  exce«da  the  vahie  of 
the  housing  provided. 

Section  iaz(a)  provides  tluit  the 
minimum  amount  th^t  a  ceiling  rent  may 
b«  ia  the  sum  of  the  average  monthly 
debt  aervioe  and  the  average  monthly 
operating  expense  attributed  to  units  of 
similar  size  owned  by  the  IHA.  An 
example  appears  as  an  appendix  to  this 
notice  showing  a  method  for 
determining  this  total  average  nonthly 
amount  ('TAMA"). 

The  average  monthly  debt  aervtce  is 
an  amount  imputed  by  HUD  baaed  on 
total  development  and  modernization 
cosU  for  the  OLA.  When  the  legislative 
provision  implemented  by  this  notice 
was  origmally  drafted  in  the  early  1960a. 
all  developmnent  and  modernization 
programs  were  funded  by  debt 
instruments  that  were  tied  io  specific 
protects  and  became  liabilities  of  an 
IlLA.  In  practice,  however,  these  debt 
obligations  were  paid  by  HUD,  and 
assignment  of  debt  to  the  IHA  was  more 
of  an  sccounting  than  a  substantive 
transaction.  As  many  of  these  debts  as 
possible  were  forgiven,  starting  with 
passage  of  section  3004  of  the 
Consoliddted  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA). 
(See  S3  FH  31274  (Aug.  17.  19M)  for 
MUD'S  Statement  of  Pulley  on  loan 
forgiveness  )  Subsequent  development 
and  modernization  funding  was 
provided  in  the  form  of  grants  ratlMS 


than  loans  to  IHAs  Certain  Federal 
Financing  Eiank  debt  instruments  and 
long  term  bonds  issued  on  behalf  of 
IHAs.  however,  could  not  be  forgiven  in 
the  same  manner  and  remain  as  long- 
term  IHA  debt  obligations  The  net 
effect  is  that  there  is  no  relationship 
between  the  amount  of  HirD 
development  and  modernization  funding 
provided  and  an  IHAs  current  debt 
obhgafions  When  two  otherwise 
identical  IHAs  are  examined,  one  may 
have  no  nnforgtven  debts  while  the 
other  may  have  large  unforgtven  debts. 

Ikith  the  1987  Act  and  its  legislative 
history  make  II  apparent  that  the 
operating  costs  and  debt  service 
amounts  Congress  intended  to  be  used 
in  establishing  an  "economic  rent"  were 
to  be  based  on  an  attnhuted  amount. 
Therefore.  HUD  will  impute  debt  service 
using  total  grant  funding,  forgiven  debt, 
and  outstanding  debt.  This  conforms  to 
the  intent  of  the  legislation  and  avo4ds 
treating  an  IHA  that  has  had  all  debt 
forgiven  difTerantty  fron  an  otherwisa 
identical  IHA  with  a  large  outsUndlng 
debt  obligation  because  the  debt 
instruments  used  were  not  sub^xi  to 
forgiveness. 

The  sverage  monthly  operating 
expense  is  one-twelfth  of  the  sum  of:  (1) 
All  annual  operating  expenses  reported 
on  the  Ststement  of  Operating  Receipts 
and  Expenditures  as  of  the  end  of  the 
most  recent  fiscal  year  and  (2)  the 
aggregate  annual  utility  allowancas  for 
all  tenant  paid  utilities;  mwu*  the  sum 
of  (1)  excess  utility  charges  and  (2) 
annual  costs,  if  any.  associated  with 
units  approved  for  deprogramming. 

The  sum  of  the  debt  service  and 
operating  expenses,  or  TAMA,  is  to  be 
distributed  over  all  QIA  umts.  except 
those  approved  for  deprogramming, 
whether  or  not  ceiling  rents  are 
proposed  for  all  units,  with  an 
adjustment  only  for  unit  size  (number  of 
bedrooms),  with  a  larger  unit  to  receive 
a  larger  portion  of  the  IHA'S  TAMA 
than  a  smaller  unit. 

The  distribution  by  unit  size  is 
accomplished  using  a  unit  rent 
relationship  based  on  the  rent  of  a  two- 
bedroom  unit  (10(y%).  The  rent 
relationships  vary  from  70%  of  the  two- 
bedroom  rent  for  an  efficiency  to  182% 
of  the  two-bedroom  rent  for  a  six- 
bedroom  unit.  Ihe  adfiistment  factors  for 
all  units  are  as  follows:  zero-bedroom 
units  (efficiencies),  0.7D:  one-bedroom 
units.  0  85.  two-bedroom  units.  \Oty. 
three  bedroom  units,  1.25:  four-bedroom 
units,  1.40;  five-bedroom  units,  1.61;  six- 
txHiroom  units,  1.&2. 

HUD  believes  that  the  need  lor  ceiling 
rents  in  a  pro^t  can  be  shown  by  the 
IHA  demonstrating  that  there  are  tenant 
families  paying  rents  that  are  excessive 


for  the  housing  provided.  For  example, 
the  IHA  may  show  that  there  are 
families  paying  rents  that  exceed  rents 
for  comparable  unassisted  rental 
housing  tn  the  area,  as  determined  by 
the  IHA  In  an  informal  survey  of  such 
comparable  housing.  In  comparing 
Indian  housing  dwelling  units  to 
unassisted  rental  housing.  IHAs  should 
use  private  rental  housing  of  similar  age, 
condition,  amenities,  design,  and  size  ui 
the  same  market  area.  The  IHA  may 
show,  if  available,  that  there  are 
families  that  pay  more  than  the  current 
effective  Section  8  Existing  Housing 
Certificate  Program's  Fair  Market  Rents 
(FMRs)  for  comparable  housing  in  the 
area. 

In  the  absence  of  private  market  units 
to  provide  a  basis  for  determining 
comparable  rents  or  FMRs 
representative  of  the  Indian  area,  an 
IllA  may  offer  other  evtdence 
acceptable  to  HUD  that  ceiling  rents  are 
necessary  to  ensure  that  families  do  not 
pay  more  in  rent  than  the  fair  rental 
value  of  the  dwelling  units. 

V.  Requirements  for  HUD  Approval 

To  gain  the  necessary  waiver  of  the 
income-based  rent  requirement  of  24 
CFR  013.107  and  permisaion  to  adopt 
ceiling  rents  in  an  Indian  housing  pro)ec1 
or  projects  owned  and  operated  by  an 
IHA.  the  IHA  must  submit  a  wrritten 
request  to  the  appropciate  HUD  Indian 
Field  Office  and  must: 

(1)  Demonstrate  the  number  of 
families  currently  residing  In  units 
owned  and  operated  by  tha  IHA  that  are 
paying  rent  of  an  amount  calculated  as 
required  by  24  CFR  913.107  that  exceeds 
the  value  of  the  housing  provided,  as 
determined  by  the  IHA  through  an 
informal  survey  of  comparable 
unassisted  rental  units,  the  current 
effective  FMRs  under  the  section  8 
Existing  Housing  Certificate  Program  for 
that  locality,  or  other  method. 

(2)  State  the  unit  sizes  and  projects, 
the  ceiling  rents  proposed  in  each  case, 
and  the  number  of  unita  to  which  each 
ceiling  rent  will  apply; 

(3)  State  the  statutory  minimum 
ceiling  rent  for  each  unit  size  for  which 
ceiling  rents  are  proposed  (the  average 
monthly  amount  of  debt  service  and 
operating  expenses  attributed  to  units  of 
similar  size  in  projects  owned  and 
operated  by  the  IHA); 

(4)  Estimate  the  direct  financial 
impact  of  the  ceiling  rents  by  stating  the 
number  of  families  affected,  the  average 
dollar  amount  of  rent  reduction  jjer 
family,  and  the  total  cost  of  the  rent 
reductions. 

The  HUD  hidian  Field  Office  will 
notify  the  IHA  in  writing  whether  the 


requirements  of  24  CFR  913.107  will  be 
waived  and  peimission  granted  to  adopt 
ceiling  rents  as  proposed  in  the  IHA's 
application.  HUD's  decision  will  be 
based  upon  the  need  for  rent  relief  in  the 
units  for  which  ceiling  rents  are 
proposed  as  determined  by  the  niunber 
of  families  paying  excessive  rents. 


VI.  Other  Matters 

The  collection  of  information 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h]  of  the  Paperwork 
Reduction  Act  of  1980  (44  U,S,C,  3501  et 


seq.).  and  approved  sections  IV  and  V  of 
this  Notice  have  been  determined  by  the 
Department  to  contain  coUecbon  of 
information  requirements.  Information 
on  these  requirements  is  provided  as 
follows: 


Daaolplion 


Section  rv 

OMvmMng  Cs*ng  Rams.. 
SecOon  V 

Gattwrtng  data  to  subrnM  ior  KVrowa' - 


RsixtBa.  adopt  and  Imptamsni  potctM  snd  procadurss 

Raoorai— ping— crsals  lias  to  raiain  capias  of  package  submitted  for  HUO  approval— 

craats  logs  to  Hack  Mailni  dlaniiinalion  tor  tamOas  wtw  go  off  and  on  program  due 

to  change  In  inoome 


ToM  esawialed  annua*  txjrden. 


Number  of   |  Responses  |       Total 
Respond-     I         per  Annual 

entt         I  Resporxtorrt  .   Raaporwes 


Response 


I  Tot*  Horn 


100 

100 
100 


100 


100 

100 
100 


100 


12 
2 


500 

1.200 
200 


100 
2.000 


A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  In  24  CFR  Part  50.  which 
implement  section  102(2)(C1  of  the 
National  Environmental  Pohcy  Act  of 
1969,  42  U.S.C  4332.  The  Finding  is 
available  for  public  inspection  during 
regular  business  hours  at  the  Office  of 
Rules  Docket  Clerk.  Room  10276. 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12806,  The  Family,  has 
determined  that  this  Notice  does  not 
have  a  potential  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  and.  thus,  is  not 
subject  to  review  under  the  Order.  The 
Notice  merely  announces  an  alternative 
method  of  setting  tenant  payments  for 
rent  in  public  housing,  which  will  assist 
families  to  afford  decent  safe,  and 
sanitary,  housing  of  their  choice.  Hie 
General  Counsel  has  also  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12812,  Federalism,  that  the  policies 
contained  in  this  Notice  do  not  have 
federalism  implications  and.  thus,  are 
not  subject  to  review  under  that  Order. 

Dated:  March  9. 1989. 
Thomas  Sharmao, 

Acting  General  Deputy.  Assistant  Secretary 
for  Public  and  Indian  Housing. 

Appeixnx 

Example  for  Determining  A  verage  Monthly 
Debt  Senrice  and  Operating  Expenses  for 
Units  of  Similar  S/se 


1.  Debt  Service  (total 
annual  debt  or  imputed 
debt  pajrments  made  by 
or  on  the  behalf  of 
HUD) 

2.  Operating  Expenses 
(Line  620  from  the  State- 
ment of  Operating  Re- 
ceipts and  Exfienditures 
for  the  IHA's  most 
recent  fiscal  year) 

3.  Total  Costs  (not  Includ- 
ing tenant-paid  utiUties) 
(Line  1  plus  Line  2) _ 

4.  Total  Monthly  Cost 
(Une  3  divided  by  12) . — 

5.  Average  Monthly  Cost 
(not  including  tenant- 
paid  atihties)  (line  4  di- 
vided by  number  of 
units') 

6.  Total  Adjustment  Fac- 
tors: 

0.70X0  efficiency  units 

0.85X0  1-bedroom  units  .... 
1.00X25  2-bedroom  units .. 
1.25X25  3-t)edroom  units .. 
1.40X25  4-bedrooni  units  .. 
1.61X0  5-bedrooni  units .... 
1.82X0  6-bedroora  units .... 

7.  Average     2-bedroom 
basecost  (line  4  divided 
by  line  6) 

8.  Minimum  Ceiling  Rents 
(not  including  tenant- 
paid  utilities): 

0- bedroom 

(CTOXLine  7) 
1-bedroom 

(0.8SXLiiie  7) 
2-bedroom 

(lJ)QXLine7) 
3-bedroora 

(1.25XIine  7).. 
4- bedroom 

{1.40XLine  7) 


tl20JXJD 


$214,800 


5-bedroom 

(l.eiXLine  7)., 
6- bedroom 

(lJ2XLine  7). 


units 


units 


'Whether  or  not  ceiling  rent  u  profx»«d  ior 
these  Wilts,  and  li  r  i  e»pcctive  of  the  mettxx)  of 
fiiuinring  oo  any  Individual  project  or  ciaM  of 
dwelling  unit*. 

(FR  Doc.  89-W48  Filed  3-14-89;  &45  amj 

BUJNO  COOC  tt10-S>-M 


25 
32 
38 


units 


units 
...   .„   . 

units 



S300 

units 



$375 

units 

..».,....»«...» 

$420 

*334.800     [Docket  Na  M-89-1913;  R»-2M7] 

$27,900     poHcy  on  Estabtehment  of  CeMng 
R6fits  for  PubBc  Itouilnj 

AQENCV:  Office  of  the  Assistant 
Sec.'-etary  for  Public  and  Indian  Housing, 
^'2     HUD. 

ACnON:  Notice  of  HUD  Pohcy  on 
Establishment  of  CeiUng  Rents  for 
Public  Housing. 

SUMMARY:  This  .Notice  informs  the 
public  that  HUD  will  consider 
applications  from  public  housing 
agencies  (PHAs)  for  waiver  of  the 
93     requirements  of  24  CFR  913.107  and  for 
permission  to  adopt  rents  for  projects  or 
dwelling  units  that  will  establish  a  cap 
$300     on  the  total  tenant  payment  computed 

under  that  section.  Where  the  conditions 
set  out  in  this  Notice  are  met  HUD  will 
waive  the  cited  regulation  to  permit 
PHAs  to  establish  ceiling  rents  in  public 
housing  projects.  Section  102(a)  (entitled 
"Economic  Rent")  of  the  Housing  and 
Community  Development  Act  of  1987 
(1987  Act)  amends  section  3(a)  of  the 
United  States  Housing  Act  of  1937  (1937 
Act)  to  allow  PHAs  to  establish,  upon 
approval  by  HUD.  maximum  rents,  or 
"ceiling  rents,"  in  public  housing 
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protects.  Until  FflJD  propoaea  a  rule  for 
public  comment  and  adopta  a  rule  for 
effect.  PtlAa  may  apply  to  HUD  for 
permiaaion  lo  establish  ceiling;  r«nta  ihdl 
ar«  not  mor«  than  a  family  would  pay 
under  the  present  income-based  formula 
and  not  less  than  the  averajje  monthly 
amount  of  debt  service  and  op<'ratinK 
expenses  attributed  to  units  of  similar 
size  in  public  housing  pmjects  owned 
and  operated  by  the  PJIA. 

trptcnv*  DAT*:  March  15,  1969. 

pon  p\jirr>«ii  mfommatio*!  costtact: 

Nancy  Chisholm,  Director  Policy  Staff. 
Office  of  Public  and  Indian  Housing. 
Department  of  f  <ousm)(  and  Llrban 
I3evelopment.  RiKim  411ft,  451  Seventh 
Street  SW  .  Washington.  DC  2041f>. 
telephone  number  |202)  7S5-6713 
lieann)(  or  speech  impaired  persons 
may  call  HlIDs  TDD  numt)er  (202)  428- 
OinS  (T"hp«e  telephone  numlwrs  are  not 
toll  free  ) 

•UrPLUMMTAMT  NSFOMMA'nOM:   I'he 

collection  of  information  rtM^uin'mfnls 
contained  In  Ihis  notice  have  twen 
submitted  lo  the  Office  of  Manaxement 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  19«0  and 
have  been  assigned  OMB  control 
number  2577 -0117   Public  reporting 
burden  for  each  of  these  collections  of 
information  is  estimated  lo  include  the 
time  for  reviewing  the  Instructions, 
searching  existing  diila  sources. 
Kathenng  and  mainltiining  the  data 
needed,  and  completing  and  n-vicwlng 
Ihe  collection  of  mformation. 
Information  on  the  estimated  public 
reporting  burden  Is  provided  in  this 
Notice  under  the  heading  Othrr  Sfuttrrs 
Send  comments  r«?garding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Ihe  [)epartment  of  Housing  and  llrban 
Development,  Rules  D<H;kel  C^erk.  451 
Seventh  Street  SW  .  Room  1027ft. 
Washington,  IX:  204ia.  and  lo  Ihe  Ofri<.e 
of  Information  and  Regulatory  Affairs. 
Office  of  .Management  and  Budget. 
Washington.  DC  205<W 

1.  IntnxhM'.tion 

Section  102(a)  of  the  1987  Act  amends 
section  3(a)  of  the  1937  Act  lo  permit 
PHAs  to  establish,  upon  apprt)val  by 
MUD,  ceiling  rents  in  public  housing 
projects  Section  3(a)  of  ihe  1937  Act 
(implemented  by  HUD  at  24  CFR 
913  107)  requires  thai  a  tenants  rent  be 
based  on  Ihe  tenant  family's  Income 
The  Act  establishes  a  tenant's  rent  as 
the  highest  of  (1 )  30  percent  of  the 
family's  monthly  adjusted  Income,  (2)  10 
percent  of  the  family's  monthly  Income: 


or  (3)  if  the  family  receives  welfare 
assistance  and  the  grant  is  subject  to 
adjustment  in  accordance  with  actual 
housing  costs,  any  portion  of  that 
assistance  designated  for  housing  costs. 
(For  purposes  of  this  Notice,  section  3(a) 
rent  will  be  referred  to  as  "income- 
based  rvnt. "  The  term  'rent"  refers  to 
the  total  tenant  payment  that  is  payable 
by  the  tenant,  including  any  utility 
allowance  ) 

Section  102|a)  amends  section  3(a)  to 
allow  PtiAs  to  establish,  with  MUD 
approval,  maximum  rents  thai  would  be 
not  more  than  the  present  income  based 
rent  and  not  less  than  the  average 
monthly  amount  of  debt  service  and 
operating  expenses  attributed  to  units  of 
similar  size  in  public  housing  projects 
owned  and  operated  by  the  PMA.  (For 
purposes  of  this  Notice,  section  102(a) 
rent  will  be  referred  to  as  "ceiling  rent  ") 
A  celling  rent  would  be  available  for 
any  one  family  residing  in  public 
housing  for  a  penod  of  up  lo  36  months. 

Ceiling  rents  are  based  on  the 
dwelling  unit,  whereas  rents  under 
section  3(a)  of  Ihe  1937  Act  are  based  on 
the  tenant  family's  income.  Section 
l(]2(a)  authonzps  PMAs  to  establish 
ceiling  rents  as  an  alternative  rent,  but 
PMAs  are  not  required  to  do  so.  A  PMA 
may  establish  ceiling  rents  for  particular 
units,  particular  projects,  or  the  entire 
inventory  of  the  PMA 

Tenants  do  not  have  a  nght  to  ceiling 
rents  if  a  PMA  does  not  adopt  them. 
However,  once  ceiling  rents  have  been 
established  by  a  PMA.  each  family 
residing  in  and  each  new  tenant  of  an 
affected  dwelling  unit  would  be  charged 
the  /(iwfr  of  the  ceiling  r»!nt  for  that  unit 
or  the  family's  income-based  rent.  A 
PMA  may  revoke  or  raise  its  ceiling 
rents  at  any  time  after  giving  reasonable 
notice  to  the  affected  tenants.  A  PMA 
must  revoke  or  change  its  ceiling  rents  if 
directed  by  MUD  to  do  so  for  reasonable 
cause. 

II.  Applicability 

This  Notice  applies  only  to  public 
rental  housing  projects  assisted  under 
the  1937  Act.  It  does  not  apply  to  Indian 
rental  housing  projects  or  Turnkey  III 
programs.  (Although  section  102(a)  of 
the  1987  Act  also  authorizes  ceiling  rents 
In  Indian  rental  housing  projects  and  in 
lower  income  housing  projects  assisted 
under  section  8  that  contain  more  than 
2.000  dwelling  units,  this  Notice  does  not 
apply  either  to  Indian  housing  or  to  any 
section  8  program  fitting  that 
description.  Ceiling  rents  for  Indian 
housing  are  the  subject  of  a  separate 
notice  The  section  8  provision  will  be 
addressed  in  the  Department's  proposed 
rule  on  ceiling  rents  ) 


in,  PurpoM  of  Cfliling  Rent 

Since  1982,  the  income-based  rent  has 
been  the  only  method  available  lo  PHAs 
for  calculating  rent.  The  purpose  of 
celling  rents  is  to  provide  a  cap  on  rents 
for  families  whose  incomes  have 
increased  since  moving  into  public 
housing  to  a  point  where  an  income- 
based  rent  is  unreasonable  for  the 
housing  provided. 

The  legislative  history  of  section 
102(a)  shows  that  Congress,  in 
authonzing  ceiling  rents,  established  a 
three  year  limitation  on  ceiling  rent 
benefits  for  a  tenant  family  residing  in 
public  housing  to  encourage  higher- 
income  families  to  seek  lousing  on  the 
private  market  after  a  reasonable  time. 
(See  MR.  Rep.  No.  100-122. 100th  Cong.. 
1st  S«-8s.  12,  (1987).)  MUD  policy  has 
always  been  that  families  that  were 
income-eligible  at  initial  occupancy  may 
continue  to  reside  in  public  housing 
even  though  their  incomes  increase  lo 
en  amount  that  would  make  them 
ineligible  for  occupancy  were  they 
applying  at  that  time.  Therefore,  a  PMA 
may  not  force  tenant  families  paying 
ceiling  rent  to  move  once  the  3&-month 
period  has  expired.  However,  tenant 
families  for  whom  the  35-month  period 
expires  will  no  longer  be  eligible  for 
celling  rents  and  must  be  charged  an 
income-based  renl  after  that  time. 

HUD  believes  that  tenant  families 
should  not  pay  more  In  rent  for  public 
housing  than  comparable  housing  would 
cost  on  the  private  rental  market. 
Therefore,  HUD  has  determined  that  an 
equitable  ceiling  rent  would  be  an 
amount  equal  to  the  current  effective 
Section  8  Elxisting  Housing  Certificate 
Program's  Fair  Market  Rents  (FRMs)  for 
the  area  of,  if  a  PHA  finds  that  the  FMRs 
substantially  exceed  or  understate  the 
fair  rental  value  of  some  or  all  of  the 
PliA's  units,  an  amount  equal  to 
comparable  unassisted  rental  housing  in 
the  area,  as  determined  by  the  PHA  in  a 
survey  of  such  comparable  housing.  In 
any  event,  section  102(a)  provides  thai 
ceiling  rents  may  not  be  less  than  the 
average  monthly  amount  of  debt  service 
and  operating  expenses  attributed  to 
units  of  similar  size  in  public  housing 
projects  owned  and  operated  by  the 
PMA.  In  comparing  public  housing 
dwelling  units  to  unassisted  rental 
housing.  PMAs  should  use  private  rental 
housing  of  similar  age,  location, 
condition,  amenities,  design,  and  size  in 
the  same  market  area. 

HUD  considers  issues  such  as  the 
burden  of  increased  rents  on  working 
families  in  public  housing  projects 
sufficiently  significant  to  permit 
consideration  of  individual  waiver 


i^A  j!«. 


F»€iOTl  RegbtBT  /  Vol.  54.  No.  40  /  Wednesday.  March  15.  1989  /  Notices 


10735 


requests  from  PHAs  seeking  reUef  from 
the  requirements  of  24  CFR  913,107  for 
rent  based  on  income  until  the 
necessary  rule  revisions  implementing 
section  102(a]  are  effective.  Therefore. 
PHAm  that  choose  to  establish  ceiling 
rents  in  public  housing  projects  may 
apply  to  HUD  for  approval  in 
accordance  with  the  procedures  outlined 
below.  (PHAs  should  be  aware  that  the 
terms  of  approval  of  ceiling  rents  under 
this  waiver  may  be  affected  by  the  final 
rule  ceiling  rents.) 

IV.  Determiniiig  CaiUng  Rent 

Section  102(a)  provides  a  PHA  with 
an  alternative  method  for  calculating 
rent  (Section  102(a)  has  no  effect  on 
income-eligibility  requirements  for 
admission  to  public  housing.)  PHAs  may 
establish  ceiling  rents,  with  HUD 
approval,  that  are  not  less  than  the 
average  monthly  amount  of  debt  service 
and  operating  expenses  attributed  to 
dwelling  units  of  a  given  size  in  public 
housing  projects  owned  and  operated  by 
the  PHA. 

A  PHA  may  establish  ceiling  rents  for 
all  dwellng  units  in  a  project  or  for  one 
or  more  classes  of  units.  A  class  of  units 
may  be  based  on  any  reasonable 
classification  so  long  as  the 
classification  is  unit-baaed  (e.g..  nimiber 
of  bedrooms).  The  classification  may  not 
be  tenant-based,  i.e.,  applicable  to 
particular  families  because  of  their 
personal  circvunstances,  rather  than  the 
characteristics  of  the  housing  they  Uve 
in. 

HUD  believes  that  the  need  for  ceiling 
rents  in  a  project  can  be  shown  by  the 
PHA's  demonstrating  that  there  are 
tenant  families  pajring  rent  of  an  amount 
greater  than  the  current  effective  section 
8  Existing  Housing  Certificate  Program's 
Fair  Market  Rents  (FMRs)  for  the  area 
or,  if  a  PHA  finds  that  the  FMRs 
substantially  exceed  or  understate  the 
fair  rental  value  of  some  or  all  of  the 
PHA's  units,  an  amount  equal  to 
comparable  unassisted  rental  housing  in 
the  area,  as  determined  by  the  PHA  in  a 
survey  of  such  comparable  housing.  In 
comparing  public  housing  dwelling  units 
to  unassisted  rental  housing.  PHAs 
should  use  private  rental  housing  of 
similar  age,  condition,  amenities,  design, 
and  size  in  the  same  market  area. 

If  a  PHA  establishes  ceiling  rents  in  a 
public  housing  project  with  HUD 
approval,  each  family  Uving  In  an 
affected  dwelling  unit  would  pay  the 
lower  of  a  ceiling  rent  or  an  income- 
based  rent  In  situations  where  a 
family's  income  Is  so  low  that  the  ceiling 
rent  for  the  unit  rented  by  that  family  is 
an  amount  higher  than  income-based 
rent  would  be,  the  family  would  pay  the 
income-based  rent  Ceiling  rents  are 


intended  for  families  whose  incomes 
have  increased  to  the  point  that  an 
income-based  rent  is  unreasonable  for 
the  housing  provided. 

Families  that  are  eligible  for  ceiling 
rent  may  benefit  from  ceiling  rent  for  a 
cumulative  total  of  36  months.  A  family 
may  go  on  and  off  a  ceiling  rent  because 
of  changed  financial  circumstances,  and 
any  months  during  which  a  family  pays 
an  income-based  rent  will  not  count 
toward  the  36-month  limitation. 
However,  if  the  family  goes  back  on  a 
ceiling  rent  all  previous  months  spent 
on  a  ceiling  rent  will  count  toward  the 
3e-month  limitation. 

Section  102(a)  provides  that  the 
minimum  amount  that  a  ceiling  rent  may 
be  is  the  sum  of  the  average  monthly 
debt  service  and  the  average  monthly 
operating  expense  attributed  to  units  of 
similar  size  owned  by  the  PHA.  An 
example  appears  as  an  appendix  to  this 
Notice  showing  a  method  whereby  a 
PHA  may  determine  this  total  average 
monthly  amount  ('TAMA"). 

The  average  monthly  debt  service  is 
an  amount  imputed  by  HUD  based  on 
total  development  and  modernization 
costs  for  the  PHA.  When  the  legislative 
provision  implemented  by  this  Notice 
was  originally  drafted  in  the  early  19808, 
all  development  and  modernization 
programs  were  funded  by  debt 
instruments  that  were  tied  to  specific 
projects  and  became  liabilities  of  a 
PHA.  In  practice,  however,  these  debt 
obligations  were  paid  by  HUD,  and 
assignment  of  debt  to  the  PHA  was 
more  of  an  accounting  than  a 
substantive  transaction.  As  many  of 
these  debts  as  possible  were  forgiven, 
starting  with  passage  of  section  3004  of 
the  CcnsoUdated  Omnibus  Budget 
Reconcihation  Act  of  1985  (COBRA). 
(See  53  FR  31274  (Aug.  17, 1988)  for 
HUD's  Statement  of  Policy  on  loan 
forgiveness.)  Subsequent  development 
and  modernization  funding  was 
provided  in  the  form  of  grants  rather 
than  loans  to  PHAs.  Certain  Federal 
Financing  Bank  debt  instruments  and 
long-term  bonds  issued  on  behalf  of 
PHAs,  however,  could  not  be  forgiven  in 
the  same  manner  and  remain  as  long- 
term  PHA  debt  obligations.  The  net 
effect  is  that  there  is  no  relationship 
between  the  amount  of  HUD 
development  and  modernization  funding 
provided  and  a  PHA's  current  debt 
obligations.  When  two  otherwise 
identical  PHAs  are  examined,  one  may 
have  no  unforgiven  debts  while  the 
other  may  have  large  unforgiven  debts. 

Both  the  1987  Act  and  iU  legislative 
history  make  it  apparent  that  the 
operating  costs  and  debt  service 
amotmts  Congress  intended  to  be  used 
in  establishing  an  "economic  renr  were 


to  be  based  on  an  attributed  amount 
Therefore,  HUD  will  impute  debt  service 
using  total  grant  funding,  forgiven  debt 
and  outstanding  debt  This  conforms  to 
the  intent  of  the  legislation  and  avoids 
treating  a  PHA  that  has  had  all  debt 
forgiven  differently  from  an  otherwise 
identical  PHA  with  a  large  outstanding 
debt  obUgation  because  the  debt 
instruments  used  were  not  subject  to 
forgiveness. 

The  average  monthly  operating 
expense  is  one-t-^^eifth  of  the  sum  of:  (1) 
all  aimual  operating  expenses  reported 
on  the  Statement  of  Operating  Receipts 
and  Expenditures  as  of  the  end  of  the 
most  recent  fiscal  year  and  (2)  the 
aggregate  annual  utility  allowances  for 
all  tenant  paid  utilities:  minus  the  sum 
of  (1)  excess  utihty  charges  and  (2) 
annual  costs,  if  any,  associated  with 
units  approved  for  deprogramming. 

The  sum  of  the  debt  service  and 
operating  expenses,  or  TAMA,  is  to  be 
distributed  over  all  PHA  units,  except 
those  approved  for  deprogramming, 
whether  or  not  ceiling  rents  are 
proposed  for  all  units,  with  an 
adjustment  only  for  unit  size  (number  of 
bedrooms),  with  a  larger  unit  to  receive 
a  larger  portion  of  the  PHA's  TAMA 
than  a  smaller  unit 

The  distribution  by  unit  size  is 
accomplished  using  a  unit  rent 
relationship,  which  is  based  on  the  rent 
of  a  two-bedroom  unit  (100%).  The  rent 
relationships  vary  from  70%  of  the  two- 
bedroom  rent  for  an  efficiency  to  182% 
of  the  two-bedroom  rent  for  a  six- 
bedroom  tmit  The  adjustment  factors 
for  all  units  are  as  follows:  Zero- 
bedroom  units  (efficiencies),  0.70;  one- 
bedroom  units.  0.85;  two-bedroom  units, 
1.00.  three-bedroom  units.  1.25;  four- 
bedroom  units,  1.40;  five-bedroom  units, 
1.61;  six-bedroom  units,  1.82. 

When  calculating  the  minimum 
amotmt  that  ceiling  rents  in  pubbc 
housing  projects  may  be.  i.e^  the 
average  monthly  debt  service  and 
operating  expenses  attributed  to  units  of 
similar  size  owned  by  the  PHA,  a  PHA 
may  follow  the  three-step  procedure 
shown  in  the  example  in  the  appendix  to 
this  notice.  The  result  of  the  procedure 
is  the  minimum  that  the  ceiling  rent  may 
be.  However,  HUD  believes  that  it  is  fair 
and  in  Keeping  with  the  purpose  of 
section  102(a)  that  ceiling  rents  should 
be  set  at  an  amount  equal  to  the  current 
effective  Section  8  FMRs  for  existing 
housing  in  the  same  area  or,  if  a  PHA 
determines  that  the  FMRs  substantially 
exceed  or  understate  the  fair  rental 
value  of  some  or  all  of  the  PHA's  units, 
an  amount  equal  to  comparable 
unassisted  rental  housing  in  the  area, 
provided  such  amounts  are  not  less  than 
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the  statutory  minimum  V\iR»  for  each 
fiscal  year  are  published  annually  by 
liVU  in  the  Fsderal  Regittar 

V.  RequlrnmanU  for  MUD  Approval 

To  gam  the  necessary  waiver  of  the 
Income  based  rent  requirrment  of  24 
CFR  (/13  1(T7  and  permission  to  adopt 
celhng  rents  in  a  public  housing  project 
or  pro|ects  owned  and  operated  by  a 
PHA.  the  PHA  must  submit  a  written 
request  to  the  appropriate  HUD  Field 
Office  and  must 

(1 )  State  the  number  of  families 

I  urrently  residing  in  units  owned  and 
operated  by  the  PHA  that  are  paying 
rent  of  an  amount  calculated  as  required 
by  24  CfT*  91  :i  107  that  is  greater  than 
the  current  effective  Fair  Market  Rent 
(F'MRl  under  the  Section  8  Existing 
Housing  Certificate  I'Togram  for  thiil 
locality  or  if  the  proposed  ceiling  rents 
are  t>asfd  mi  the  results  of  a 
conip«rnhilily  stuiiy  C(mducted  by  the 
PHA.  greater  than  rents  nf  pnijects  and/ 
nr  units  used  as  the  basis  for  the  study: 

(2)  State  the  unit  sizes  and  pn)|e(  ts. 
the  ceiling  rents  proposed  in  each  case, 
and  the  number  of  units  to  whu  h  eat  h 
ceiling  rent  will  apply. 


(3)  State  the  statutory  minimum 
ceiling  rent  for  each  unit  size  for  which 
ceiling  rents  are  proposed  (the  average 
monthly  amount  of  debt  service  and 
operating  expenses  attnbuted  to  units  of 
similar  sue  in  projects  owned  and 
operated  by  the  PHA); 

(4)  State  whether  the  proposed  ceiling 
rents  are  Section  8  Existing  Fair  Market 
Rents,  are  based  on  a  comparability 
survey,  or  are  the  statutory  minimum 
ceiling  rent.  If  the  proposed  ceiling  rents 
are  based  on  a  comparability  survey, 
provide  information  on  the  survey, 
identify  the  rents  of  unassisted  projects 
and/or  units  which  are  generally 
comparable  to  the  projects  and/or  units 
designed  for  celling  rents,  and  show  any 
ad|ustments  made  to  the  pnvate  market 
rents  for  any  differences  between  the 
private  market  units  and  the  public 
housing  units  that  would  affei  t  the 
rental  value,  such  as  amenilifs, 
locations,  design,  age,  condition,  size,  or 
other  characteristics,  and 

[51  Fjitimate  the  direct  financial 
impact  of  the  ceiling  rents  by  stating  the 
number  of  families  affected,  the  average 
dollar  amount  of  rent  reduction  per 


family,  and  the  total  coat  of  the  rent 
reductions. 

The  HUD  Field  Office  mil  notify  the 
PHA  in  writing  whether  the 
requirements  of  24  CFR  913.107  will  be 
waived  and  permission  granted  to  adopt 
ceiling  rents  as  proposed  in  the  PHA's 
application  HUD's  decision  will  be 
based  upon  the  need  for  rent  relief  in  the 
units  for  which  ceiling  rents  are 
proposed  as  determined  by  the  number 
of  families  paying  excessive  rents 
compared  to  the  FMRs  for  the  area  or 
rents  for  comparable  unassisted 
housing. 

VI.  Other  Mattera 

The  collection  of  information 
requirements  contained  in  this  Notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  SS  3501 
et  seq  )  and  approved.  Sections  IV  and 
V  of  this  Notice  has  been  determined  by 
the  Department  to  contain  collection  of 
information  requirements.  Information 
on  these  requirements  is  provided  as 
follows: 


[^••CTVOO'l 

tkMT*m  of 
raapondanla 

1  laaijuiaaa 

raapondant 

Total  arvxMl 
rasponaaa 

Hours  par 
raaponaa 

Total  horn 

Smcton  IV- 

TTS 

775 
775 

775 

1 

1 
1 

1 

775 

778 
776 

775 

5 

12 
2 

1 

3.875 

S«c«or  V 

<'>altiartng  rIaM  In  fi^vnff  tm  tTT"^*^                                             .. 

B.300 

1.550 

^-■rmmtt  M««  »  r«t«n  oovmt  o*  pac*«gs  aubrnmad  tor  HUD  spprov* 

OaaM  logs  to  track  Sanm  (t«<arTT«r\atior>  lor  tamriM*  »t<o  go  on  trtS  or  program  dua 

»D  cf>anga  r  nximm 

TTS 

^•Mml  ••HrT\ala(*  mnrm  ^  htirian    _ _ 

15.900 

A  Finding  of  No  Signifi(  ant  Inipai  ! 
wilh  re»pe<  I  to  the  environment  has 
been  maile  in  «(c:ordanie  with  HI 'I) 
regulations  in  24  (;FR  Part  V),  whi(  h 
implement  section  li)2|2)((!l  of  the 
National  Environmental  Policy  Art  of 
\mn.  42  I'  S  C   4.1.12    Ilie  Finding  is 
available  for  putilic  inspec  tion  during 
regular  business  hours  at  the  Offii  »•  of 
Rules  D<><  ket  CHerk,  Room  1()2''H 
Department  of  Housing  and  I'rban 
Development   4.'>1  Seventh  Slret-t  SW 
Washington,  D<:  21)410 

The  Ci«neral  Counsel,  as  the 
Designated  Official  under  Flxecutive 
Order  12«1fi.  Tho  Family,  has 
determined  that  this  Notice  does  nt)t 
have  ■  potential  significant  impact  on 
family  formation,  maintenance,  and 


general  well  being  and,  thus,  is  not 
subject  to  review  under  the  Order  The 
Notice  merely  announces  an  alternative 
method  of  setting  tenant  payments  for 
rent  in  public  housing,  which  will  assist 
families  to  afford  decent,  safe,  and 
8<iniiary  housing  of  their  choice  The 
(General  Counsel  has  also  determined. 
<i»  the  Designated  Official  for  HUD 
under  section  8<a|  of  Executive  Order 
12tM2.  Ffdcralism.  that  the  policies 
((intained  m  this  Notice  do  not  have 
federalism  implications  and.  thus,  are 
not  subject  to  review  under  that  Order 

Da  tad  March  9.  iua9 

TKofnas  9 hi  man. 

Act!n)i  C^neral  Oepoty  Auittant  Secretary 
'or  Public  and  Indian  Housing 


APPENDIX 

F.xiiwple  fiT  DcleriTiining  Avpra)(e  Monthh 
[)eht  St-n-ice  and  Openitmg  Expenses  for 

L'rtiU  of  Similar  Size 


Strp  1 

1  C)per8ting  expenses  (Une  R201 
from  the  Statement  of  Operating 
Receipts  and  E.xpenciiture»  for 
the    PHA  s    most    recent    fiscal 

yp«r  $190,000 

2  Coil  of  utility  allowancei  for 
tenant  paid      utilities      for      the 

PHA  •  most  r«cenl  fiscal  year 30.000 

3  Add  line  1  and  hne  2 220.000 

4  Cost  of  excess  utilities  (Lane 
OrOj  from  Form  HUD-42S98  for 
the    PHA's    most    recent    fiscal 

year —         5.200 


5  Costs  associated  with  depro- 
grammed units,  if  any.  for  the 
PHA's  most  recent  fiscal  year 0 

6.  Add  line  4  and  line  5 5.200 

7  Subtract  hne  6  from  line  3 214,800 

8  Imputed  debt  service  costs 
based  upon  total  development 
and  modernization  costs  (this 
figure  will  be  provided  to  the 
PHA  by  the  HUD  Field  Office 

upon  request) 120,000 

9  Add  lines  7  and  8 334.800 

10  Total  average  monthly  amount 

(line  9  divided  by  12) 27,900 

Step  2 

Number  of  units  owned  by  PHA' 
Times  adjustjnent  factor 

0-bedroora  units  20x0.70 14 

l-l>edroom  units  40x0.85 34 

2bedroom  units  20x1.00 20 

3-bedroom  units  20x1.25 25 

4-bedroom  units  0  x  1 .40 0 

S-bedroom  units  Ox  1.61 _  0 

e^bedroom  units  0x1.82 0 

Total 93 

'Whether  or  not  ceiling  rent  is  proposed  for 
these  units,  and  irrespective  of  the  method 
of  financing  on  any  Individual  project  or 
class  of  dwelling  units. 
Step  3 

Calculate  the  two-bedroom  mini- 
mum monthly  rent: 

1  Enter  line  10  from  Step  1 27.900 

2  Enter  Total  from  Step  2 93 

3  Calculate  2-bedroom  mini- 
mum monthly  rent  (line  1  di- 
vided by  line  2 300 

4.  Calculate  the  minimum 
monthly  rents  for  other  size 

units: 

a.  O-bedroom  (line  3x70) 210 

b  1-bedroora  (line  3  X  .85) 255 

c.  3-bedroom  (line  3x1.25) 375 

d.  4-bedroom  (line  3  x  1.40) N/A 

e.  5-bedroom  (line  3x1.61) N/A 

f  6-bedroom  (line  3  x  1.82) N/A 
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Office  of  Public  Housing 

[Docket  No.  N-89-1955] 

Submission  of  Proposed  information 
Collection  to  OIMB 

agency:  Office  of  Public  Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  Proposed  information 
collection  requirement  below  has  been 
submitted  fo  the  Office  of  Management 
and  Budget  (OMBJ  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
Comments  should  refer  to  the  proposal 
by  name  and  should  be  sent  to:  John 
Allison,  OMB  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Mr.  Cristy. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  collection 
of  information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  It  is  also  requested  that 
OMB  complete  its  review  within  five 
days. 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 


number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  informat:on 
submissions  will  be  required:  [T]  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response  and 
hours  of  response;  (8)  whether  the 
proposal  18  new  or  an  extension 
reinstatement,  or  revision  of  an 
information  collection  requirement,  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Papervvork 
Reduction  Act.  44  L'.S  C.  350^:  section  "a)  of 
the  Depa:1ment  of  Housing  and  Urban 
Development  Act.  42  L'.S  C  a535|d) 

Date:  March  9. 1989 
Thomas  Shennan. 
Director  Office  o' Public  Housing 

Proposal:  Processing  of  applications 
for  Fiscal  Year  1989  Funds  for  F\iblic 
Housing  Resident  Management 

Office:  Public  housing. 

Description  of  the  Need  for  the 
Inforrvation  and  Its  Proposed  Use  This 
new  information  collection  is  required  m 
connection  with  the  issuance  of  a  Notice 
of  Fund  Availability  which  announces 
the  availability  of  $2.5  million  for  the 
Public  Housing  Resident  Management 
Program  for  Fiscal  Year  1989.  The 
Program  will  provide  technical 
assistance  funding  to  promote 
"formation  and  development  of  resident 
management  entities." 

Form  number  None. 

Respondents:  Non-profit  institutions 

Frequency  of  Submission:  One  time 
only. 

Reporting  Burden: 


Number  of 
respondents 


Apphcation  Developmeni 150.. 


FroqoerKy  Of 
responses 


Hours  per 
response 


Burden  ixKn 


16 


2,400 


Tota/  Estimated  Burden  Hours:  2.400. 

Status:  New. 

Contact:  Roger  W.  Braner,  HUD  (202) 
755-7970:  John  Allison,  OMB,  (202)  395- 
6880. 

Date  March  9.  1989. 
[FR  Doc  89-6040  Filed  3-14-8*.  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WO-150-0»-4«30-11] 

Meetings;  Natiortal  Put>lic  Lands 
Advisory  Council 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting  of  the 
National  Public  Lands  Advisoiy  Council. 

SUMMARY:  Notice  is  hereby  given  that 


the  National  Public  Lands  Advisory 
Council  will  meet  April  13  and  14,  1989 
The  meeting  will  be  held  in  Room  7000 
A&B  of  the  Main  Interior  Building,  18th 
and  C  Streets,  N'W.,  Washington,  DC, 
The  meeting  hours  will  be  8.00  am  to 
12:00  p.m.  on  Thursday.  April  13,  and 
8.00  a.m.  to  5:00  p.m.  on  Friday.  April  14 
The  proposed  agenda  for  the  2-day 
meeting  is; 

Thursday,  April  13:  Morning;  Election 
of  Council  Officers  for  1989:  Status 
report  on  natural  resource  legislation: 
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DUcrutaion  and  pr«*«ntati(>n  of  Council 
reaolultona  to  S«cr«t(iry  o{  the  Interior 
Ad(lr««a  by  Interior  S«<.r«tary  V^Hnufl 
l.u|Hri.  |r  ,  Me«tinj(  of  Counril 
SutKommitteea  (Knerxy  and  Minemla. 
Ijtniii.  and  Renewatil*?  R(«»ourt;e») 

Friihi\    April  14  Mominjl-  Council  old 
4nd  npw  biiainns«.  (o  tncJudn  iKttin({  of 
i<){(*n(lHa  for  futu.'a  (Council  •<*ssii>n«  and 
RtfiiiiS  report  on  th«  wild  hor««  and 
hurro  program  Meeting  of  Council 
SutK;ummitle*a 

.A.flHmo<)n  FHjblic  italemunt  punod. 
Kinal  meetinjji  of  Giuncil 
5ub<:ommittn«a.  Report!  frum 
Subrommitlpea  to  full  Ck)uncil  and 
connideration  of  Coun<:.ll  ruiolutiDni 

All  meetlnga  of  the  Council  are  np«n 
to  the  public  Opportunity  will  be  given 
for  member!  of  the  public  to  make  oral 
atalement!  to  the  O^uncll.  beginning  at 
1  00  p  m  on  Friday,  April  14  Speaker! 
ihould  aildrt^sa  national  public  land! 
laiuet  KHil  ar«  encouragvd  to  lubniit  ■ 
copy  of  th«ir  wnlten  comment!  by  Apnl 
7  to  the  Bureau  uf  l^nd  Management! 
Waihlngton.  DC.  offlc*  of  at  tn*  addr«!! 
li!ted  b«low   L)«»p«ndlng  on  the  number 
of  people  who  wi!h  to  addrea!  the 
Council.  It  may  b«  nece!sary  to  limit  the 
length  of  oral  preaentaliona 
DA  TVS:  Apnl  13  and  14 — Council 
Meeting  April  14 — Public  Statement! 
AOCMWU:  Cople!  of  public  !tuleraenta 
•hould  l>e  mailed  by  Apnl  7  to   [hrectur 
(150).  Burvau  of  Ijind  Manag^-ment.  MS- 
55A(i.  Department  of  the  Intenor 
Wathinglim.  DC  20240 

Pom  pufrram  MroMtAnoM  contact. 

Karen  SlHter  Wanhington.  DC  Offii  *•. 
Bureau  of  l.4ind  M<in<i>{fm»"nt.  telephone 

BU^n^MCNTAjrv  mpommATKm:  The 
Council  advuea  the  S«Mrt»t«ry  of  the 
Intenor  ihrniiKh  the  Direi  for   UuriMu  of 
I.<Hil  Mrtii.ixetTient.  regrirtiing  polii  lei 
ami  ['nmnimi  of  h  p..it.,iniil  i.  nyv 
rt\iti'i|  \o  put. hi   I'lihli  ,in.i  renDurcea 
under  the  pirmilii  '.  'p.  .  'f  \\\  A! 
Rohan  K   Hurfortl. 
Dinn  tor 
(fT»  Wh     f»ftr\li  File.l  \    '.4  M/  lt4.S  •ml 

MxMQ  cxna  ui«-a«-« 


Mln«r«ia  ll«nag«m«nt  8«rvic« 
|DeSM-2| 

QuH  of  M«xlco  Region;  AvaHabWty  of 
tfM  Draft  EnvtronfTMntai  Impact 
Statamant  and  Intaot  To  Hold  Publkc 
Haartnga  Raganllng  Propoaad  Cantral 
and  Waatam  Ckjff  of  Maxlco  Sirfaa  123 
(Marc^  1M0)  Mxl  12S  (Augtjat  1990) 

MartJi  la  liMH 

Purauanf  to  !«ctlon  ia2(2)(C)  of  the 
National  Rnvironmental  Policy  Act  of 


IWW,  the  Vtmerala  Management  Service 
IMMS)  hHi  prepared  a  draft 
UnvminmentHJ  InipHct  Statement  (FUS) 
relating  to  the  propoaed  1900  Outer 
Confinenlal  Shelf  (OCS)  oil  and  gaa 
ledRe  Sdlea  of  available  unleased  blocki 
in  the  central  and  wenlem  Gulf  o{ 
Mexu  I)  (COMl  The  propoaed  C<"ntral 
(iulf  Sale  123  will  offer  for  lease 
appnixtmately  32  1  million  acres,  and 
the  Western  (iulf  Sale  125  will  offer 
appniximately  27  8  million  acre!  Single 
(  opies  of  the  draft  FJS  can  be  obtained 
from  the  Minerals  Management  Service, 
Gulf  of  Mexico  Region.  Attention:  Public 
Information  Office,  1201  Elmwood  Park 
Ek>ulevard.  Room  114,  New  Orleans, 
Louisiana  70123 

Qjpie!  of  the  draft  FJS  will  be 
available  for  review  by  the  public  in  the 
following  librariea:  Auatin  Public 
Ijbrary,  402  Weit  .Ninth  Street.  Austin. 
Tex.«i;  Hou!ton  Public  Library  500 
McKmney  Street,  Houaton.  Texai; 
Dalla!  Pubbc  Library,  1513  Young  Street. 
Dallaa.  Texa!;  Brazoria  County  Library. 
410  Braioport  Boulevard.  Freeport 
Texaa,  LaRatama  Library,  506  Meiquite 
Street.  Corpu!  Chrliti.  Texa!;  Texa! 
Soulhmo!t  College  Library,  1825  May 
Street.  Brownaville.  T«xa!.  Roaenberg 
Library,  2310  Sealy  Street  Galveston. 
Texaa.  Texa!  State  Library,  1200  Brazos 
Street.  Au!tin.  Texas.  Texas  AAM 
University,  Evana  Library.  Spence  and 
Lubbtx-k  Street!,  College  Station,  Texas, 
L'niversity  of  Texas,  Lyndon  B.  Johnaon 
S<.h()ol  of  Public  Affair!  Library.  2313 
Red  River  Street.  Austin.  Texas.  The 
University  of  Texas  at  Dallas  Library, 
2JKJ1  North  Floyd  Road.  Richardson. 
Texas,  Lamar  University,  Gray  Ijbrary, 
Virxuiia  Avenue,  B«"aumont,  Texas, 
Texas  Tet  h  I'mveniity,  Law  Ijbrary, 
18<12  Hartfonl  Street.  Lubbock.  Texas; 
V.t\*\  Texas  Slate  I'niversify  Library, 
21101)  Nejl  Street.  Commerce,  Texas; 
Stephen  F   Austin  Slate  I'niver^ity. 
Steen  Library.  Wilson  Drue. 
N.uuKdoches,  Texas,  Liniversily  of 
Ii'vas.  2;st  and  Speedv^ay  Streets, 
Austin,  Texas;  I'niversity  of  Texas  Law 
S<hool.  Tarlton  I,aw  Library.  727  F^st 
26lh  Street.  Aasiin,  lexas.  B<i>liir 
University  Library.  1112.'j  Third  Street. 
Waco.  I  exas,  I  'niv  erHity  of  Texas  at 
Arhnxton.  "01  S<juth  Cooper  Street, 
Arlinxlon.  Texas.  University  of  Houston- 
University  Park.  4800  Calhoun 
Boulevard.  Houston,  Texas.  L'niversity 
of  Texas  Hi  F.1  Paso,  Wiggm*  Road  and 
University  Avenue  Rl  F'aso,  Texas, 
Abilene  Christian  l'niversity.  Margaret 
and  Herman  Brown  Library.  1800 
Campus  Cx>urt.  Abilene.  Texa!;  Texa! 
Tech  University  Library,  18th  and 
Boiton  Street,  Lubbock,  Texas; 
Univeraity  of  Texa!  at  San  Antonio, 
)ohn  Peace  Boulevard.  San  Antonio. 


Texa!,  Tulane  University,  Howard 
Tilton  Memorial  Library,  7XXJ\  Freret 
Street.  New  Orleans,  Louisiana; 
Louisiana  Tech  University,  Preacolt 
Memorial  Library,  Everet  Street,  Ruiton, 
Louisiana,  .New  Orlean!  Public  Library. 
219  Uiyola  Avenue,  New  Orleans, 
Uiuisiana;  Louisiana  State  Library,  760 
Riverside  Road,  Baton  Rou^e,  Louislnna. 
Lafayette  Public  Library,  301  W 
Congress  Street,  Lafayette.  Louisiana, 
Calcasieu  Parish  Ubrary.  411  Pujo 
Street,  Lake  Charles,  Louisiana, 
McNeese  Slate  University,  Luther  EL 
Frazar  Memonal  Library,  Ryan  Street. 
Lake  Charles,  Loui!iana;  NichoUi  State 
University.  Nicholl!  State  Library. 
Leighton  Dnve.  Thibodaux.  Loui!iana, 
Univer!ity  of  Southwestern  Louisiana, 
Dupre  Library,  302  East  St.  Mary 
Boulevard,  Lafayette,  Louisiana; 
LUMCOM.  Library,  Star  Route  541. 
Chauvin.  Louiaiana.  Harrison  County 
Library,  14th  and  21st  Avenues, 
Culfport  Miaaissippi;  Gulf  Coast 
Research  Lab.,  Gunter  Library,  703  Eaat 
Beach  Dnve,  Ocean  Spnngs. 
Mississippi;  Auburn  University  at 
Montgomery,  Library,  Taylor  Road, 
Montgomery,  Alabama;  University  of 
Alabama  Librariea.  809  Univeriity 
Boulevard  East.  Tuacalooaa.  Alabama; 
Mobile  Public  Library,  701  Government 
Street.  Mobile,  Alabama;  Montgomery 
Public  Lbrary,  445  South  Lawrence 
Street,  Montgomery,  Alabama;  Gulf 
Shores  Public  Library,  Municipal 
Complex.  Route  3,  Gulf  Shores, 
Alabama;  Dauphin  Island  Sea  l-ab. 
Marine  Environmental  Science 
Consortium,  Library,  Bienville 
Boulevard,  Dauphin  Island,  Alabama: 
University  of  South  Alabama,  University 
Boulevard,  Mobile,  Alabama;  University 
of  Flonda  Libraries.  University  Avenue, 
Gainesville,  Florida,  Florida  AAM 
University,  Coleman  Memorial  Library. 
Martin  Luther  King  Boulevard, 
Tallrfhassee,  Florida,  Florida  Atlantic 
Universifv.  l.ibran,.  2nth  Street,  B<5ca 
R.itun.  Florida.  University  of  Miami 
Library.  4(>00  Ritkenbacker  Causeway. 
Miami,  Florida,  L'nivers.ity  of  Florida, 
HolLand  Law  Center  Library.  Southwest 
2.Slh  Street  and  2nd  Avenue,  Gainesville, 
Flonda.  St.  Petersburg  I*ublic  Library. 
3745  Ninth  Avenue  North.  St.  Petersburg. 
Flonda,  West  Florida  Regional  Library. 
2(X)  West  Gregory  Street.  Pensacola, 
Flonda.  Florida  Northwest  Regional 
Library  System,  25  West  Government 
Street.  Panama  City,  Flonda;  Leon 
County  Public  Library,  127  North 
Monroe  Street,  Tallahassee,  Flonda;  Lee 
County  Library,  3355  Fowler  Street,  Fort 
Myers,  Flonda;  Charlotte-Glades 
Regional  Library  System,  2280  NW 
Aaron  Street,  Port  Charlotte,  Florida; 


Tampa  Hillsborough  County  Public 
Library  System,  800  North  Ashley  Street. 
Tampa.  Florida;  Key  Largo  Public 
Library,  99551  No.  3  Overseas  Highway. 
Key  Largo.  Florida;  Selby  Public  Library, 
1001  Boulevard  of  the  Arts.  Sarasota, 
Florida;  Monroe  County  Public  Library, 
700  Fleming  Street,  Key  West,  Florida. 

Two  public  hearings  pertaining  to 
these  lease  sales  will  be  held  at  the 
following  locations  and  times;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  1201  Elmwood  Park 
Boulevard.  Conference  Room  111,  New 
Orleans,  Louisiana  70123,  April  25. 1989, 
9KX)  a.m.;  Rosenberg  Library,  2310  Sealy, 
Room  125,  Galveston.  Texas  77550.  April 
25, 1989.  9:00  a.m.  The  purpose  of  these 
public  hearings  is  to  provide  the 
Department  of  the  Interior  and  MMS 
with  information  from  individuals, 
public  and  private  groups,  and 
Government  Agencies  to  further 
evaluate  the  potential  effect?  of  the 
proposed  lease  sales.  Pertinent 
testimony  and  comments  will  be 
addressed  in  the  fmal  EIS  for  Sales  123 
and  125. 

Persons  who  wish  to  testify  at  these 
hearings  are  requested  to  contact  the 
Regional  Supervisor,  by  writing  the 
Office  of  Leasing  and  Environment  [LEi- 
2),  Gulf  of  Mexico  Region.  1201 
Elmwood  Park  Boulevard,  Room  311, 
New  Orleans,  Louisiana  70123,  or  by 
telephone  (504)  736-2540.  no  later  than 
3:30  p.m.,  April  21, 1989.  Unscheduled 
speakers  may  have  an  opportunity  to 
speak  following  testimony  of  those  who 
have  made  arrangements  in  advance,  if 
time  permits.  Oral  testimony  should  be 
limited  to  10  minutes.  Testimony  may  be 
supplemented  by  a  written  statement 
which,  if  submitted  at  a  hearing,  will  be 
considered  as  part  of  the  hearing  record. 
Those  unable  to  attend  the  hearing  may 
submit  written  statements  until  the  close 
of  the  comment  period.  May  9. 1989. 
Wntten  statements  will  receive  the 
same  degree  of  consideration  in  the  fmal 
EIS  as  oral  testimony  presented  at  the 
hearing. 

Approved: 
Carobta  Kallaur, 

Acting  Associate  Director  for  Offshore 
\f mewls  Management 
|ohn  H.  Fairell, 

■\(:ting  Director.  Office  of  Environmental 
Pnyect  Revieiv. 

Date:  March  10.  1989. 
!FR  Doc  89-5947  Filed  3-14-89;  8:45  amj 
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Onshore  Oil  and  Gas  Production 
Accounting,  Transfer  of  Responsibility 

AQENCY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  to  lease  operators  to 
report  onshore  production  data. 

summary:  On  May  9, 198a  the  Minerals 
Management  Service  (MMS)  pubUshed  a 
Notice  of  Final  Rulemaking  in  the 
Federal  Register  [53  PR  16408]  to  amend 
its  regulations  to  provide  for  lease 
operators  to  report  onshore  production 
data  to  MMS,  as  a  result  of  the  transfer 
of  accounting  responsibility  from  the 
Bureau  of  Land  Management  (BLM).  As 
stated  in  the  Final  Rule,  MMS  is 
following  a  phased  conversion  schedule 
to  accomplish  the  transfer.  leases  lA 
and  IB  conversions  have  been 
completed.  The  purpose  of  this  notice  is 
to  inform  operators  on  onshore  leases/ 
agreements  that  phases  2.  3.  and  4  will 
be  converted  simultaneously.  These 
operators  will  begin  reporting 
production  data  to  MMS  for  the  August 
1989  production  month,  the  report  for 
which  is  due  to  MMS  by  October  15, 
1989. 

Conversion  Date:  Phases  2,  3,  and  4 
operators  are  required  to  begin  reporting 
onshore  production  data  to  MMS  for  the 
August  1989  production  month,  the 
report  for  which  is  due  to  MMS  by 
October  15. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Russo,  Deputy  Chief,  Production 
Accounting  Division,  Royalty 
Management  Program.  Minerals 
Management  Service.  Denver  Federal 
Center,  Building  85.  P.O.  Box  25165,  Mail 
Stop  657,  Denver,  Colorado  80225,  (303) 
231-3520, 

SUPPLEMENTARY  INFORMATION:  Phase  la 
of  the  conversion  schedule  transferred 
leases/agreements  under  the  jurisdiction 
of  the  Rawlins,  Wyoming,  BLM  District 
Office.  Phase  lb  converted  leases/ 
agreements  under  the  jurisdiction  of  the 
Colorado,  Montana,  and  Utah  BLM  State 
Offices  and  the  remaining  leases/ 
agreements  under  the  jurisdiction  of  the 
Wyoming  BLM  State  Office.  Phases  2.  3, 
and  4  convert  leases/agreements  under 
the  jurisdiction  of  the  Alaska,  California, 
Eastern  States,  Nevada,  and  New 
Mexico  (which  includes  the  Tulsa 
District  Office)  BLM  State  Offices. 

Prior  to  the  conversion  date,  MMS 
w\\]  provide  affected  operators  with 
information  regarding  various  aspects  of 
the  conversion.  This  information  wiU 
include  a  listing  of  all  leases, 
agreements,  and  well  reference  data  in 
MMS's  data  base  for  purposes  of 
comparison  and  reconciliation  prior  to 
conversion. 


Affected  operators  will  be  assigned  a 
unique  five-digit  operator  number  which 
is  required  to  be  reported  on  the 
Monthly  Report  of  Operations,  form 
MMS-3160. 

The  MMS  will  also  provide  operators 
with  reporting  instructions  and  training 
sessions  to  facilitate  an  orderly  transfer 
of  production  reporting  from  BLM. 

Dated.  March  8. 1989 
jerry  D.  HilL 

Associate  Director  for  Royalty  Management 
[FR  Doc.  89-5906  Filed  J-14-89:  845  am) 
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Nationai  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  March 
4, 1989.  Pursuant  to  {  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park 
Service.  P.O.  Box  37127,  Washingtoa  DC 
20013-7127.  Written  comments  should 
be  submitted  by  March  30, 1989. 
Carol  D.  ShuU. 
Chief  of  Registration.  National  Register 

FLORTOA 

LeoD  County 

Tall  Timhe-s  Plantation.  Co  Rd  13Z  3  mi  W 
of  L'S  319.  Tallahassee  vicinity.  89000240 

Saraaotj  County 

Bialock  House  I  Venice  MPS).  241  S.  HaAor 

Dr.,  Veaife,  89000235 
Lev.lhht—Leton  House  (Venice  MPS).  229  S. 

lia'-Lxn  Dr.,  Venice.  89000234 

rNDiAN.\ 
Fountain  County 

CaniPv-.e  Lbrary  cf  Covington  622  S  Fifth 
St..  Covins'-on.  89000239 

Hamson  County 

Cory-i^jr.  Historic  Distrirt  (Boundary 
Ir  crease  I.  Roughly  bounded  by  Summit 
Maple  h  \A  alnul  Sts..  Collefje  Ave  . 
Chestnut.  Capitol.  Poplar,  Water,  Beaver  h 
Muiberry  Sis.,  Corydon.  69000243 

Marion  County 

Kiihn.  Charles.  House.  340  W.  Michigan  St.. 
Indianapolis,  89000237 

Morgan  County 

Brad*v-d  Estate.  50*0  IN  67  North, 
Martjnsvnlle,  89000236 

Vanderburgh  County 

Bemardm — fohnson  House.  17  Johnson  PL 
Evansville.  88000238 
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\mekmmCjmmty 

Unity  SiJxHt/  of  ChriMiianity  ffisUiru  Oitlrtct. 
[ct  US  SO  tnt)  Colbom  Ril    Unity  Village 

VEBSASKA 
Lancaatar  Couaty 

Laruuttnr  BImX  «201— «206  H«v«IimJi  Ave  . 

ljno)ln.  «)(KK)245 
WuUana.  1/?wrt  Houm.  921)  I)  St ,  Linct)ln. 

ltMnU44 

NEW  (EKSEY 
CamcUfi  ('.ounty 

SdkiivKn  WcaU'y  i'liiifii  Methodmt  Churc/). 
29\   i)  llaviilown  Rd    Aiyla  Rd.. 
BU>  kw(><Kl.  HHlxn241 

NORTTH  CMIOUNA 

BoDoaoib*  County 

Crx'Vf  Pxirk  HihUth  Dintn<  L  Roughly 
boundiKl  by  Evelyn  PI  .  Macon  Ave  . 
Mowtand  Rd  .  Wo«xll«nd  Rd,  C^ntert«iry 
Iji .  CharloMa  S«  .  and  MimiorJi  A»e.. 
AahevtIU.  ■1000247 

VERMONT 

Vl'aahtatlim  PiimIj 

Duv:m,  Pvrhj.  Hinjttt.  Town  Hwy  J/TUl  1. 

V.»Mt  MontpalMr.  SyaXOU 
Miir'lpelmr  Hmtonc  Dtatnd  (BtMUniary 

Im^Jta—K  TO— 101  E.  9lala  Sl  and  1  Weal 

St..  MontpaUar.  aa00Q2a 

WISCONSIN 
DwM  County 

Baditor  f!tat«  Shoe  Cumpany  123  N  Blount 
Hi..  Madiaun.  80000232 

[•ffafaoa  Couaty 

CiipmJand — Ryd^r  Company,  41 1  Wiaconaln 
[> .  Hrffaraan.  88000233 

Wau^M*  County 

Rami  on  thm  Crytlal  Hittnnf  Lhatnct 

Rounhly  bounded  by  Arbor  S(^  Raplay  St.. 
Rural  Rd.  and  C:i«||honi  S(^  Rural  HOOQZSl 

\yR  i>K.  rii-iocn  fii«k1  y  \\~t».  »v,  am| 

mtjuma  ooon  «i*-r»-u 


IMTtRNATK)HAL  DCVELX)«iEMT 
CCXX>€RA'nOM  AOCNCY 


Agsncy  For  Intamational 


lilcro«nt«rpr1««  Advisory  Commltt— ; 

l\ir8urtnl  to  the  prnvimona  of  lh« 
Kedeml  Advisory  Qmimittee  Act,  nuttcf 
i«  hereby  jjiven  of  the  A.I.I) 
Micriwntprpnse  Adviaory  Committee 
miM^ting  oil  April  3.  IH8H  at  the  Wp«tp«rli 
Hotel.  1WX1  North  Kort  Myer  Dnve. 
Roaalyn.  Virxinia  The  Committee  will 
di«(  usa  )^uilellne«  for  the 
implementutinn  of  the  A}(«ncy  for 
International  Uevelopmcnts 


microentcrprtM  program  In  light  of  the 
Ajjency  •  miCToenterpnie  gtocifaklng 
exerciM  and  its  FY  1989  microenteipriBe 
obligations  package 

The  meeting  will  begin  at  9;00  a.m. 
and  adjourn  at  5O0  p.m.  on  April  3.  The 
meeting  Is  open  to  the  public.  Any 
interested  persons  may  attend,  file 
written  statements  with  the  Coramitlee 
before  or  after  the  meeting,  or  may 
present  oral  statements  in  accordance 
with  procedures  established  by  the 
Committee  and  the  extent  the  time 
available  for  the  meeting  permits. 

Dr  Michael  Farbman,  Chief 
Fjiiployment  and  Fjiterpnse 
Development  Division,  OfTic*  of  Rural 
and  InstitutioTiAl  Development,  Bureau 
for  Science  and  Technology,  is 
designated  as  the  AJ.D  representative 
at  the  meeting.  Dr  Ross  E.  Bigelow.  of 
the  same  Division,  may  be  deputized  to 
act  for  Dr  Farbman  during  part  or  all  of 
this  meeting.  It  Is  suggested  that  thoee 
who  wish  more  specific  information 
concerning  this  meeting  contact  Dr 
Bigelow.  leoi  N  Kent  Street.  Arlington, 
Virginia  22209,  call  704-236-8B64. 
Midta«l  FartMnan. 

AID  Heprstentaii  re,  h4tcro9nterpnt€ 
AdviMory  Cotnmjttee. 

Data  March  Z.  108B 
|FR  Doc.  M>-«)1S  Plied  »-l«-ae;  k46  am) 
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IKTERNATXMAL  TRADE 
COMMISSION 


TA-a07  (F%Mt  Wewnd)  I 


C«aiJtvUoMto 


MaTSI- 


In  19BS.  the  U.S.  International  Trade 
Commission  determined  in  Investigation 
No.  731-TA-207  (Final)  that  an  industry 
In  the  United  States  was  materially 
injured  by  reason  of  Imports  from  |apan 
of  Cellular  Mobile  telephones  and 
subassemblies  thereof,  provided  for  in 
items  665.25  and  6S5.32  of  the  Tariff 
Schedules  of  the  United  States,  that 
were  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (USITC 
fhib.  No.  1786  (1985)).  That 
determination  was  subsequently 
appealed  to  The  U.S.  Court  of 
International  Trade  and  remanded  to 
the  Commission  for  further 
consideration  {MiUubishi  EJectirc 
Corporation,  et  aJ..  v  United  States  and 
Motorola.  Inc.  Shp  Op.  88-152  (October 
31,  1966)).  On  the  basis  of  lU 


consideration  of  the  record  '  developed 
In  Its  remand  investigation,  the 
Commission  has  made  a  unanimous 
affirmative  determination."  The  views 
were  submitted  to  the  Court  in  response 
to  the  remand. 

The  views  of  the  Commission  are 
contained  In  USITC  Publication  2155 
(February  1968),  entitled  ■•Cellular 
Mobile  Telephones  and  Subassemblies 
Thereof  from  japan;  Views  on  Remand 
in  Investigation  No.  731-TA-207 
(Final)." 

By  Order  of  ihc  Coounission. 

KsHMth  R.  Mmmmi. 

Secretary 

lasoed:  March  ia  1MB 
[FR  Doc  8»-«»4  Filed  S-l*-8ft  8:43  am] 


imisaMljIiOW  No.  S37-TA-2«3] 

Cwltfn  CryttiMna  C«fadroKl 


AOCNCV:  International  Trade 
Commission. 

ACnoit  Institution  of  investigation 
pursuant  to  19  U.S.C  1337  and 
provisional  acceptance  of  mobon  for 
temporary  relief. 


Notice  is  hereby  given  that  a 
complaint  and  a  motion  for  temporary 
relief  were  filed  with  the  U.S. 
Interna tiooa I  Trade  Commission  on 
February  1, 1988.  under  section  337  of 
the  Tariff  Act  of  IBSa  as  amended  (19 
U.S.C  1337).  on  behalf  of  Bristoi-Myers 
Company,  34S  Park  Avenue.  New  York. 
New  York  10154.  The  complaint  and 
motion  for  temporary  relief  were 
supplemented  on  February  24. 1988. 
The  complaint,  as  supplemented. 
alleges  violation  of  subsection  (a)(1)(B) 
of  section  337  in  the  Importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
Importation  by  the  owner,  importer,  or 
consignee,  of  certain  crystalline 
cefadroxil  monohydrate  by  reason  of 
alleged  direct  and  induced  infringement 
of  U.S.  Letters  Patent  4,504,657;  and  that 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2) 
of  the  section  337.  Complainant  requests 
that  the  Commission  Institute  an 


■  Tba  racord  ta  daAnad  at  \  XP  H\]  (d  \hm 
Commiaalon  •  Rule*  of  Practica  and  Procadurv  (18 

cru  arzdi) 

'  Conumaatoncr  Bnuudake.  Caaa.  and  Nawquiat 
not  praaani  ta  tka  knltlai  caaa.  detanniaad  on  tlia 
baaia  of  conauiBration  of  tha  record  aa 
•upplanwnlad  by  tha  remand  InvaattpaHon.  (iiat  an 
tnduatry  ui  tha  Unltad  Scataa  wai  matarlally  tn|unid 
by  raaaoa  of  tmporta  of  oaUula/  mobda  telephonea 
and  aa(>aaaambl>a8  tlwreof  (rom  Japan. 


investigatioD  and.  after  a  full 
investigation,  issue  a  permanent 
exclusion  order  and  permsjient  cease 
and  desist  orders. 

The  Biotiaa  fcH'  temporary  rehef.  as 
supplemented,  requests  that  the 
Commission  issue  a  temporary 
exclusion  order  and  temporary  cease 
and  desist  orders  prohibiting  die 
importation  into  and  sale  in  the  United 
States  of  infringing  crystalline  cefadroxil 
monohydrate. 

AOORESSES:  The  complaint  and  motion 
for  temporary  reliet  except  for  any 
confidential  information  contained 
therein,  are  available  for  in^)ection 
during  official  business  hoars  (8:45  a  jil 
to  5.15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
IIZ  Washington.  DC  2043S.  telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  ttiis  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-18ia 
FOR  FURTMn  WFOWMAflOII  CONTACT 

Cheri  M.  Taylor.  Baq..  Office  of  Unfair 
Import  Investigatians,  US.  International 
Trade  Commission,  telephoae  202-252- 
1568. 

AUTMONrrv:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  193a  as 
amended,  and  in  |  2iai2  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procadura,  53  PR  33034. 33067  (Aug. 
29, 1988).  The  anthority  for  provisitmal 
acceptance  of  tbe  motion  for  temporary 
relief  is  contained  in  |  210.24(e)(8)  of  the 
CommisskHi's  Interim  Rules  of  Practice 
and  Procedure,  53  PR  33034.  33061  (Aug. 
29,1988). 

•con  Of  MVnrWATION:  Having 
considered  the  complaint  and  motion  for 
temporary  reUef.  the  U.S.  International 
Trade  Commission,  cm  March  8. 1989, 
Ordered  Thai— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(1)(B)  of  section  337  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  or  the  sale 
within  the  United  States  after 
importation  by  the  owner,  importer,  or 
consignee,  of  certain  crystalline 
cefadroxil  monohydrate  by  reason  of 
alleged  direct  or  induced  infringement  of 
the  claim  of  U.S.  Letters  Patent 
4,504.667,  and  whether  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  Pursuant  to  \  210.24(eK8)  of  the 
Commission's  rules,  the  motion  for 
temporary  reUef  under  subsection  (e)  of 
section  337  of  the  Tariff  Act  of  1930, 


which  was  filed  with  the  complaint  be 
provisionally  accepted  for  referral  to  an 
administrative  law  }ndge. 

(3)  For  the  purpose  of  tile  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  conqdainant  is — 
Bristd^yers  Company,  345  Paik 

Avenue.  New  Ywk.  New  Yorii  10154. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  and  motion  for 
temporary  relief  are  to  be  served: 
Istituto  Biocfaimico,  Italiano  Industria 

Giovanni,  Lorenzini  S.pA..  Via  G. 

Lorenzini  2-4.  20139  Milano,  Italy 
Kalipharama,  Inc.,  200  Elmora  Avenue, 

Elizabeth.  New  Jersey  07207 
Purepac  Pharmaceutic^  Co,,  200  Elmora 

Avenue,  Elizabeth,  New  Jersey  072tJ7 
Biocraft  Laboratories,  faic,  92  Route  48, 

Elmwood  PariL.  New  Jersey  mvrr 
Institut  Biodiimique,  SA.,  Via  al  Ponte 

13,  6900  Massagno.  Switzerland 
Gema  S-A.,  Via  Aguata  158,  Planta  7, 

08008  Barcelona,  ^>ain 

(c)  Cheri  M.  Taylor.  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commissitm.  500  E 
Sti^et  S.W.,  Room  401J.  Washington,  DC 
20436,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation:  and 

(4)  For  the  investigation  and 
temporary  relief  proceedings  so 
instituted,  Janet  D.  Saxon,  Chief 
Administrative  Law  Judge,  U.S. 
International  Trade  Commission,  shall 
designate  the  presiding  administrative 
law  judge. 

Responses  to  the  complaint  the 
motion  for  temporary  relief  and  the 
notice  of  investigaticHi  most  be 
submitted  by  the  named  respondents  in 
accordance  with  S9  210.21  aind  2ia24  of 
the  Commission's  faiterim  Rules  of 
Practice  and  Procedure,  53  FR  33034, 
33059-33063  (Aug.  29, 1988]  and  53  FR 
49116. 49129-49133  (Dec.  6. 1988). 
Pursuant  to  SS  201.16(d),  210.21(a).  and 
Z10.24(e)(g)  of  the  Commission's  Rules 
(19  CFR  201.16(d),  53  FR  33034.  33059 
and  53  FR  491ia  49130-40131),  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than 
ten  (10)  days  after  the  date  of  service  by 
the  Conunission  of  the  complaint  the 
motion  for  temporary  relief  and  the 
notice  of  investigatioa  Extensions  of 
time  for  submitting  responses  to  the 
complaint  the  motion  for  temporary 
relief  and  the  notice  of  investigation  will 
not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  in  the  motion  for  temporary 


relief  and  in  this  notice  may  be  deemed 
to  constitute  a  waiver  of  the  right  to 
appear  and  contest  the  allegations  of  the 
complaint  the  motion  for  temporary 
relief,  and  this  notice,  and  to  authonze 
the  administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent  to  find  the  facts  to  be  as 
alleged  in  the  complaint  motion  for 
temporary  relief  and  this  notice,  and  to 
enter  both  an  initial  determination  and  a 
final  determination  containing  such 
findings,  and  may  result  in  the  issuance 
of  a  limited  exclusion  order  or  a  cease 
and  desist  order  or  both  directed  against 
such  respondent 

By  order  of  the  Comnnsskm. 
Ketmedi  R.  Mason. 
Secretary. 

Issued  March  9. 1989. 
(FR  Doc  8&-e035  FUed  3-14-88:  8:46  am) 
■aiMa  cooc  7«a»-o»-ii 


(Investigalion  Na  337-TA-284] 

Certain  Electric  Powar  Todt 
Cartridges  and  Battary  chargars;  Inttial 
Determination  Termtnatirtg 
Respondent  on  the  Basis  of 
Setttement  Agreement 

AOENCV:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settiement  agreement: 
Robert  Bosch  Power  Tool  Corporation. 

SUPPLEMBtTARY  mPOfMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  tiie 
Commission's  rules,  the  presiding 
officer's  Initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  March  7, 1989. 

Copies  of  the  initial  determixiatioa  the 
settlement  agreement  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.]  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Sti^et  S.W.,  Washington.  DC  20436, 
telephone  202-252-1000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
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Commlsmun  •  TDD  terminal  on  202-252- 
1810 

W>/(f»vi  Communis  lntHr<*8tfd 
pert»»>i  .<  may  Tile  written  (.omment*  with 
the  (   inuui»»u)n  concerning  termination 
of  the  (tfcrr'mt'ntionpd  r«»p<)n(J»;nt  The 
onginal  Htul  14  cupies  of  nil  »uc.h 
comnuMit*  mijHl  h««  filed  with  the 
S^-c.rrtrtry  \o  the  (lommissum.  UXi  K 
Street.  SW  .  Washington.  IX:  2tHJ«.  no 
later  than  10  dnyi  after  pultlu.ation  of 
thii  notice  In  the  Fadcral  Rvgistar.  Any 
pemon  desina^  to  luhmit  a  dix  ument 
|or  portion  lher»'ofl  to  the  (Uimmmsion  in 
confidence  must  reijuent  confidential 
treatment  Such  requests  ihould  be 
directed  to  the  Secretary  to  the 
Conimmsiiin  and  must  include  a  full 
•tatemeni  of  the  reason  why 
confidential  treatment  should  be 
granted  The  l^ommission  will  either 
acr»^pt  the  nuhmissmn  in  confideni  e  or 
return  it 

FO«l  nMTHCN  INTOMMATIOM  COtfTACT. 

Ruby  I    Dionne.  ( )f fi(  e  of  the  S«-c.ri'lar>'. 
I!  S.  Inlematiimal  Trade  (;ommi»«ion. 
telephone  J)J  ZSl   imw 

By  Dnlur  .if  th«  ( ,innmi»iion 
ll«aiw(h  R   Maaon. 
Sm  rt>(iir\ 

Iiaued  Miin  h  It   I  WW 
(m  tVx^  BB-eiM7  Kiled  )-14-«)'.  8.45  •m| 
COM 


(Iny—aoaOon  Mo  M>-t71j 

Um*  Froin  M«xlco;  Inv— ttg>tton  and 
HMrtng 

AOaxCV:  United  Stntet  Infemaflonal 
Trade  CA)mmi«8ion 

action:  Institution  of  Investigation  and 
scheduling  of  public  hearing. 


Following  r»»ceipt  on 
Kebniary  H   I*<H,  of  a  request  fnim  the 
U  S.  Trade  Repn-senlative  (USTR).  the 
Commission  instituted  investigation  No 
332-271  under  se<  tion  332(g)  of  the  Tariff 
Act  of  19;«1  |19  11  St:   U32(g))  (the  act) 
As  requested  t)y  USTR,  the  Commission 
will  reiH)rt  to  the  President  on  the 
probable  economic  effect  on  an  industry 
in  the  United  States  of  revocation  by  the 
Department  of  Commert:o  of  the 
outstanding  countervailing  duty  order  on 
lime  from  Mexico,  provided  for  in 
subheadings  2522  10  01).  2522.20  1)0  and 
2,S22  30  00  of  the  Hannonized  Tariff 
S<-.hedule  of  the  United  States   In 
accorxlaiKe  with  U'STR  s  request,  the 
Commission  will  submit  its  rt';>orl  to  the 
President  within  150  days  of  the  date  of 
the  request,  or  by  July  10,  1989 

tvncmn  OATV:  P>br\iary  8.  19HH 


POM  RMTHm  MPOMMA-nOM  COtfTACT. 
Elizabeth  Haines  (202-252-1200).  Office 
of  Investigations,  US.  International 
Trade  Commission.  500  E  Street  SW  . 
Washinnton,  DC  20436.  Hearing 
impaired  individuals  are  advised  that 
Information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission  s  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  Impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000 

Background  and  Scope  of  InvestlgAtion 

On  February  a  1989.  the  Commission 
received  a  rrtjuest  from  the  USTR  (copy 
attached)  to  "conduct  an  investigation 
into,  and  reporl  to  the  President  on 
whether,  the  probable  economic  effect 
on  an  industry  in  the  United  States  of 
revocation  by  the  Department  of 
Commerce  of  the  outstanding 
countervaihng  duty  order  on  lime  from 
Mexico.  49  FR  35672.  would  be  sucii  that 
(1)  an  industry  in  the  United  States 
would  be  materially  Iniured.  or  would 
be  threatened  with  material  injury,  or  (2) 
the  establishment  of  an  industry  in  the 
United  States  would  be  matenally 
retarded  "  U'STR  further  stated  that  the 
terms  used  in  its  request  are  defined  at 
19  U  S  C.  1677 

Public  HMTins 

The  Commistjon  will  hold  a  public 
hearing  m  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
May  18,  1989,  at  the  US  International 
Trade  Commission  Building.  500  E  Street 
SW,  Washmgtoa  DC  All  persona  will 
have  the  opportunity  to  appear  by 
counsel  or  in  person,  to  present 
Information,  and  to  be  heard. 

Requests  to  appear  at  the  public 
hearing  should  be  filed  with  the 
S«H:Tetary.  U  S.  International  Trade 
Commission.  500  E  Street  SW, 
Washington.  DC  20436,  not  later  than 
the  close  of  business  (5  15  p.m.)  on  May 
10.  1988.  If  the  number  of  per»ons 
requesting  an  opportunity  to  appear  by 
counsel  or  in  person  Is  large,  limitation 
of  time  for  the  presentation  of  oral 
testimony  is  in  the  public  interest  to 
ensure  that  all  viewpoints  are  aired. 
Accordingly,  in  scheduling  appearances 
at  the  heanng.  the  time  to  be  allotted  to 
witnesses  for  the  presentation  of  oral 
testimony  will  be  limited  The 
Qimmission  will  determine  appropriate 
allocations  of  time  based  on  the  number 
of  pemons  requesting  an  opportunity  to 
appear  Questioning  of  witnesses  will  be 
limited  to  members  of  the  Commission 
and  Its  staff  and  witnesses  should  be 
prepared  to  provide  ttdditumal 


Information  in  response  to  such 
questioning. 

Any  written  matenals  presented  at 
the  hearing  must  be  submitted  in 
accordance  with  the  requirements  of 
i  201  6  of  the  Commission's  Rules  of 
Pnictne  and  Prrx-edure  (19  CFR  201.6). 

Written  Submissions 

Interested  persons  are  invited  to 
submit  wntten  statements  in  the  form  of 
one  prehearing  and/or  one  posthearing 
statement  (as  descnbed  below) 
concerning  the  investigation,  in  lieu  of. 
or  in  addition  to.  appearances  at  the 
public  heanng.  Commercial  or  financial 
Information  that  a  submitter  desires  that 
the  Commission  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  |  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procpilure  (19  CFR  201. 6). 

A  signed  original  and  fourteen  (14) 
copies  of  each  written  statement  must 
be  submitted  to  the  Commission  in 
accordance  with  |  2m.8(d)  of  the 
Commission's  rules  (19  CFR  201 .8(d)). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  HMde  available  for  Inspection  by  the 
public  during  regular  business  hours 
(8:45  a.m.  to  5:15  p.m.)  m  the  Office  of 
the  Secretai7  to  the  Commission. 

Persons  who  intend  to  submit  a 
*^tten  statement  to  the  Commission 
should  so  inform  the  Secretary  of  the 
Commission  no  later  than  the  close  of 
business  on  May  la  1989.  To  be  assured 
of  consideration  by  the  Commission,  a 
prehearing  statement  should  be 
submitted  not  later  than  the  close  of 
business  on  May  15,  1989.  Posthearing 
statements  must  be  submitted  not  later 
than  the  close  of  business  on  May  25. 
1989 

The  Secretary  will  prepare  a  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  have  requested  an  opportunity  to 
appear  at  the  public  hearing  or  who 
have  indicated  an  intention  to  submit  a 
wntten  statement  The  service  list  will 
be  made  available  to  the  pubhc  on  May 
11,  1989.  The  Commission  encourages  all 
persons  or  counsel  therefor  filing  a 
wntten  statement  with  the  Commission 
to  serve  a  non-confidential  copy  of  such 
statement  on  each  person  on  the  service 
liPt 

Release  of  DaU 

A  public  version  of  the  tables 
prepared  for  inclusion  in  the 
Commihsions  report  will  be  released  to 


the  persons  cm  the  service  list  on  May  5. 
1989. 

By  order  of  the  CoBunission. 
Kaonatfa  R.  Mas<T. 
Secretary. 

Issued-  March  7. 1989. 
[FR  Doc.  8^^X138  Filed  3-14-89:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Offic*  Of  Jtfvenila  Justic*  and 
DaNnquancy  Pravantlon 

Mlsalng  CtiMdran'a  Aaalatanca  Act 
Final  Program  Priorltlaa 

AOCMCY:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

action:  Notice  of  Final  FY  1989 
Research,  Demonstration,  and  Service 
Program  Priorities  and  Merit  Selection 
Criteria  under  the  Missing  Children's 
Assistance  Act. 

•UMMARV:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
publishing  its  final  pro^aoi  priorities  for 
making  grants  and  contracts  under  the 
Missing  Chiklren's  Assistance  Act,  title 
rV,  section  405,  of  the  Juvenile  Justice 
and  Debnqaency  Prevention  Act  of  1974, 
as  amended  by  the  Juvenile  Justice  and 
Delinquency  ftevention  amendments  of 
198a,  subtitle  F  of  title  VD  of  Pub.  L  100- 
69a  November  18, 1988. 

Fon  FMrrNcn  itowmatiow  contact: 
Mary  Witten  Neal,  Director,  Missing 
Children's  Program,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  633 
Indiana  Avenue  NW.,  Washington,  DC 
20531,  (202)  724-7655. 

•UPM.CMCNTAIIV  MFONMATION: 

Responsibility  for  establishing  annual 
research,  demonstration,  and  service 
program  priorities  and  criteria  for 
making  grants  and  contracts  pursuant  to 
section  405  of  the  Missing  Children's 
Assistance  Act  rests  with  the 
Administrator  of  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention.  For 
FY  1989,  the  final  funding  priorities  for 
section  405  will  be  the  continuation  of 
three  programs.  The  Acting 
Administrator  is  hereby  announcing 
these  priorities,  specifying  merit  and 
performance  criteria  to  be  applied  in 
their  review. 

Listed  below  are  programs  currently 
funded  under  section  405  of  the  Missing 
Children's  Assistance  Act  that  will  be 
considered  for  continued  funding  in  FY 
1989  under  their  existing  project  period 
grants. 


Tha  CUU  Vktin  as  Wilneaa  Research 
and  Davalopasflnt  Program 

This  program  implements  and  tests 
new  strategies  to  be  used  to  improve 
court  policies  and  practices  for  haiKlling 
child  victim  witnesses  (405(a)(6)). 

Familias  of  Missing  Children: 
Psychologica]  Consequences  and 
Promising  Inluventions 

The  purpose  of  this  (noject  is  to 
increase  our  knowledge  of,  and  develop 
effective  treatment  alternatives  for.  the 
psychological  consequences  to  families 
with  missing  and  exploited  children 
(405(a)(4)  (A)  and  (B)). 

Reunification  of  Missing  Children 

The  purpose  of  this  development 
initiative  is  to  identify  promising  or 
effective  strategies  to  assist  families  in 
adjusting  to  the  return  of  a  missing  child 
(405(a)(7)), 

The  following  criteria,  based  on  merit, 
will  be  considered  in  assessing  the  three 
noncompeting  continuation  applications 
(a  noncompeting  continuation  grant  is 
made  in  support  of  a  new  budget  period 
within  an  approved  and  existing  project 
period): 

(1)  The  results  of  title  IV  funding 
under  the  recipient's  current  award 
justify  further  program  activity; 

(2)  The  recipient  has  promptly 
submitted  all  required  reports: 

(3)  Adequate  grantor  agency  funds  are 
available  to  support  the  project; 

(4)  The  recipient  has  shown 
satisfactory  progress  in  achieving  the 
objectives  of  the  project  and  has  met  all 
material  terms  and  conditions  of  the 
award; 

(5)  The  recipient's  management 
practices  have  provided  adequate 
stewardship  of  grantor  agency  funds; 
and 

(6)  Any  other  reason  that  would 
indicate  continued  funding  would  be  in 
the  best  interest  of  the  Government. 

Dated:  March  9. 1989. 
Approved: 
nianw  M.  MuHson, 

Acting  Administrator.  Office  of/uvenile 
Justice  and  Delinquency  Prevention. 
(FR  Doc.  89-8003  Filed  3-14-89:  8:45  am) 

■UJNC  CODE  4410-1S-M 

DEPARTMENT  OF  LABOR 

Office  of  tfw  Sacratary 

Commiaaion  on  Worfcforca  Quality  and 
Labor  Marlcet  Efficiency;  Meeting 

The  Commission  on  Workforce 
Quality  and  L.abor  Market  Efficiency 
was  established  under  the  provisions  of 
the  Federal  Advisory  Committee  Act  to 


increase  the  excellence  of  the  Amencan 
workforce. 

A  public  meeting  of  the  Commission 
on  Woridorce  Quality  and  Labor  Marke' 
Efficiency  will  be  held  on  April  4.  1989, 
commencing  at  im  p.m.,  in  room  S-250e 
of  the  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington 
DC. 

The  purpose  of  the  meetuig  is  to  focus 
on  the  specific  recommendations  that 
the  Commissioners  wish  to  consider  and 
refine  in  subsequent  meetings. 

FOR  FURTHEII  INFOmSATION  CONTACT: 

Laurie  J.  Bassi,  Deputy  Director, 
Commission  on  Workforce  Quality  and 
Labor  Market  Efficiency,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW  Room  C-2313, 
Washington,  DC  20210.  telephone  |202) 
523-6836. 

Individuals  or  organizations  wishing 
to  submit  wntten  statements  to  the 
Commission  on  Workforce  Quality  and 
Labor  Market  Efficiency  should  s«nd  40 
copies  to  the  address  given  above. 
Papers  will  be  accepted  and  included  m 
the  record  of  the  meeting  if  received  on 
or  before  March  28, 1989. 

On  May  4, 1989  and  thereafter,  official 
records  of  the  meeting  will  be  available 
for  public  inspection  at;  Department  of 
Labor,  200  Constitution  Avenue.  Room 
C-2313,  Washingtoa  DC 

Signed  at  WashingtoA.  DC  this  9ti>  day  of 
March  1989. 
Elizabeth  DoU. 
Secretary  of  Labor 

[FR  Doc.  88-5956  Filed  3-14-89;  8:45  am) 
■MJJNO  CODE  «51«-2>-« 


Office  Of  the  Aasistant  Secretary  tor 
Veterana'  Emptuyiiieiil  and  Training 

Funding  for  Fiacai  Year  1989;  Stewart 
B.  McKinney  Hometeae  Aaatetance  Act; 
Homelesa  Veterana'  Reintegration 
Projects 

AOEMCv:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training. 

action:  Notice. 

summary:  This  notice  sets  forth  the 
Fiscal  Year  1989  funding  procedures  for 
Homeless  Veterans'  Reintegration 
Projects  (HVRP)  operating  under  Title 
VII.  Subtitie  C.  section  736  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act.  Grantees  which  were 
funded  under  the  competitive  process 
held  by  the  U.S.  Department  of  Labor. 
Office  of  the  Assistant  S>ecrefan,'  for 
Veterans'  Employment  and  Training,  in 
FT  1988  will  be  given  the  opportunity  to 
apply  for  additional  funds  and  for  a 
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(imxrHm  exteiiiiun  thnmxh  St-ptcmlHT 
Ml.  I'M)    rhf  purfxm'  (if  these  progT-Hms 
n  to  ♦•xp»"(liif  th*'  rfmlt'grHlinn  of 
hiiru'lets  viMtTHns  into  the  labor  forre 

OATi:  Dunnx  Mtin  h  I'JHH.  Hppiuation 
uintnii-tion  will  \>«  »fn[  to  the  oirrt-nt 
HVRI'  ijrMnlt't"»  whic  h  w»t«  fiindt'd 
thrminh  thf  KY  IWHrt  (  onipt-titive  pnx  ens 
in  (lf<»<Tih«'(l  ht'luw    Applications  will  h«> 
i!up  (tt  i»"Hst  mvty  ilrivs  [inor  to  the 
t-Kpirrttion  dutf  of  the  KY  1V18H  HVKP 
Hr,int!t.  but  in  nil  i  Aten  must  bt- 
iiitimittfd  no  InttT  th.in  Inly  I!S,  1'>M»J 
Awartiii  will  b«  m.i(it!  t)«'twffn  Inly  1 
nn(l  S«-ptcnii>«T  .«).  !'«<< 

rom  FUfrrHCR  iNFomaATtOM  comtaci~ 

Wt    (^hriHdni-  ( :hii(id    Offiip  of  th*- 
Assistant  Sf(  rrtarv  fur  Vftcrtins 
Fjnploynifii!  nnd  IrHininx   ax) 
Constitu'ion  Avf  .  NW     Km   SI  tlO. 
WrtshiiiKt^MV  DC  aiLMO,  T.-U-phone  |.:iu:i 

BUm^MCMTARY  INFOMMATIOM:   1  h>' 

(  tfru,*"  of  thi'  Assisi.inl  S«-(.rft,iry  for 
V  ♦•ttTrins   Kmploymcnt  iinii  TrHiiunx 
/iiinnuni  fs  Ihf  «v  H'laiiility  of 
apprv)xim<)tcly  $1  .IS  million  to  cxtinui 
prugnims  op»THted  by  Vy  l'J8«  MVKP 
grantfps  throuHh  S<'ptt>nit)«T  Ui    I'WO 
rhrge  nnintt'»'«  wprf  funilcii  n»  a  ri'siill 
of  a  cimipt'tition  hfUi  in  FY  T>H8,  and  the 
recipif-nts  of  the  funds  are  State  or  hnal 
publii   axeni  ie»  pruvuiiim  servicei  to  the 
fojlowuifj  HfoxrH[)hir  areas   San  [)leso, 
(^alifomia,  San  lose    (alifoniia    Denver 
Colorado,  Jacksonville,  Florida,  Atlanta. 
( ieoryia    Hogton,  Massachusetts    Detroit. 
Vlu  hi^an.  St    Ijiuis    Mlsstiun.  New  York 
("ity.  New  York.  Portland.  Oregon, 
(Mtsburxh.  Pennsv  !v  ania.  Nashville, 
1  fiinessee    San  .•\ntonio.  Texas, 
Oiympia.  S>«'attle.  and  Tacoma. 
Washinxton.  |one  grant)   and 
Milwaukee.  Wisconsin 

III  determine  funding  level*  for  the 
se<  onti  year    mdivuliial  negotiations  will 
tw  held  with  eac  h  grantee    Fai  torn 


effecting  the  funding  determination  will 
include  current  spending  rate,  program 
performance  to  date,  the  number  and 
needs  of  homeless  veterans  in  the 
geographic  ar«a.  and  any  adjustments  tu 
pn>gram  design  and  would  enhance  the 
probability  of  long  term  |ob  retention 

In  all  likelihood,  those  grantees  with 
slow  start  up  will  be  fundecl  at  less  than 
the  first  year  level  since  carryover  funds 
will  f)e  available  for  several  months  into 
the  second  year  Those  grantees  who 
will  have  little  or  no  carryover  funds 
will  most  likely  receive  an  amount  equal 
to  or  morf  than  the  first  year  depending 
on  the  factors  noted  above   It  is 
aiitK  ipatfKl  that  grantees  will  be  funded 
at  TSf.  to  125*  of  the  first  year  level 
However,  the  Office  of  the  Assistant 
Sec.-j'tary  reserves  the  right  not  to  funii 
grantees  which  are  p»'rfonning 
extremely  p<M)r  and  whu;h  show  little 
promise  of  improvement  in  a  second 
year  of  operation 

S,>(Tie<l  Ml  WMihiiiglcin   IK',.  Ihi»  9th  day  of 
Man  h   IIHB 
OoiutUi  E.  Shastaan. 

As.sisli}nl  ^itHTfUiry  for  IXeTj.'is  ' 
Employ  rr'fnt  i;."i/  rnnnmfi 
|^"H  lUx:  »)■  5W.Vi  Filed  J-l4-atf  8  4.S  am] 
•lujNa  cooa  w«*-r»-« 


Emptoyment  and  Training 
Admlntetration 

Acctiaonlc  Syatema  Corp.  et  aL; 
Invaatlgationa  Reoardtng 
Cantncatlons  of  EI(gR)«ty  To  Apply  for 
Worker  Adiuatmerrt  Aaalatar>c« 

IVtitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  {"the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice   I  'p<in  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
.Adiustment  Assistance.  F.mployment 

Appendix 


and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

TTie  purpose  of  each  of  the 
Investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  heann^.  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below 
not  later  than  March  27.  1989. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below 
not  later  than  Mari-.h  27.  1989. 

The  petitions  filed  m  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director  Office  of  Trade  Adjustment 
Assistance,  Elmployment  and  Training 
Administration.  U.S.  Department  of 
IjiI)or,  eoi  D  Street.  NW..  Washington. 
IX:  2021 3 

Signed  at  Washington.  DC  this  2rth  day  of 
February  1968 
Marvin  M  Foot*. 

DTf^tiir  Office  of  Trade  Ad/ustwent 

Aisistance 


Appendix— Continued 


P«nonar  {[jnoiv  woitm*^  f  wmt 


AoouaoriK  Syitam*  Txxp   O^orXart)  .  Maw  Myc>«  Park   NY 

Botfi     tnargy     Unaa^     Mtna     Ho      S4     Cxynpia 

(VIMWAJ 
Bfjtmrmtttm  Cormwcta  Aaaoc   (Bo*arma»am 

Brx^itoo  UaW  Prxxtuctm  (A1W1 

C^wwi  (.aotfwig  Cxxp   lACTWl./) 

0  A»vaa  mduaaiaa  {OCJKWt 

CViMngaf  Corp   (tut) 

fc  f    Mutton  fWoi1iar«)  

tAl  f«ir«ona  lW.CiWTi) 

Eagta  H^nrc  Mig.   C^  (UAW) 

tagia  Hportoga   Inc   (Cxxflpanv) 

i-  ifityarf  induatnaa,  mc  Hardwara  OMr  (Companyl 

f-ar^  UteiUacimig  Co   OMorXarM  V  Paao.  TX 

FMia  mc   Hx)oip«Tvl  .  UUand    TX 

Oaorga  W   Moora   We   fWorXari)  Wam<am   »(IA._ 

HtfCO  (Comp«iv)  itlontcmn    NJ_ 

n/Stag  a<a«»ar>  (WorXara) BaNvvHla   IL    _ 


BiiftMn    NY 

CMf  -T    "1 

Hrv  »<-»*   NV 

Ebabaffi,  HJ . 

Rocnaatar   NY. 

Htai   Vnrt     NY 

Palaraon,  NJ 

Long  laiand  Oty 
Umor   No 
Barln.  CT 

MY  — 



2/27/W 
2/27/M 

2/27/S0 

2/27/8S 
2/27/80 
2/27/a« 
2/27/88 
2/27/89 
2/27/M 
2/27/80 
2/27/80 
2'?7'9« 
2  2-'  99 
2/27'8« 
2/27/80 
2/27/88 
2/27 '86 


2/14/80 
2/3/80 

2/10/SO 

2/0/80 

2/8/80 

2/10/80 

2/8/80 
2/10-89 

2  s  ne 

2  S'se 

2/B,'Be 

2'7/Bfi 

2'3'88 

1/18/86 

2/3/80 

2/14/88 

J   13  99 


nkMrbm 


Mtdm  produced 


22.515  '  Trwietormar*.  SpaaXan  A  Oo*  Boarrtj 

22.516  Coa( 

22.517  I  Ol  A  Qas 

22.518  Siaapar  Caba 
22.518  Man  (  Sfwrtcoaa 
22  520  S«aa(  RacM 

22  521  Induetnal  FrtrWon  Syvlama 

22  522  Fnancia*  Sarvcaa 

22.5^  LackM  Coats 

22.524  Etaclncal  Dawcaa 

22.525  S*  Soaanad  Ctothng 
22,52e  Locks 

22.527  Man  t  4  Boy  I  Coats  a  Pants 

22.528  OHfiaM  Good* 
22.528  Sat  ScrvM 
22  530  A»  Fiftars 

22  531  B<ta>  A  Ala 


Petitioner  (Unwn/worVefs/Frm) 


Location 


Hockmg  Oil  Co  ,  trx:  (Comp«r»y) „„ 

J  M   Manufacturing  (nc  (Wofl»«f») 

Josaph  Don  Assoc.  Inc  (WorVars) 

L»vi  Strauss  A  Co  Mc  Amiur  Rd  Plant  (UGWA) 

Lavi  Strauss  A  Co  RC  Jackson  Awe  (UGWA) 

Maxam.  mcorp  (Wofkers)  ..„ 

Mobay  Chemical  (OCAW) 

Momentum  Technology  (Workers) 

Northwest  MoM  Homes.  Inc.  (Company) 

Ormed  Mfg.,  Inc.  (Company) 

FTd  LLoyd.  Inc.  (Wofkers) 

PM  LLoyd.  Inc  (Workers) 

Pnkham    Lumber-Oiv.    aH   Great   Northern    Paper 

(UPILO 
Portage  Ch^j  Ptam-Div    o«  Great  Nortliem  Paper 

Co  (UP1U) 

S.A.I  MA  America  (Workers) 

Saber  Construction  A  Operation  Co.  (Workers) 

Sheraood  Medfcat  Co  (Workers) 

Spectrum  Foods  (Workers) 

Strataphystcs  Incorp.  (Workers) 

Tenneco  Management  (Company) 

Tenneco  Oil  Proceasing  A  Markebng 

Tenneco  Gas  Ptpeine  Group  (Company) 

Tenneco  Fleatty  (Company) 

Umwersal  Mtg.  (Wofkers) 

Valex  Petroleum  kr-..  (Workers) 

W  B  Bow  Tie  Corp.  (Workers) 

Western  Kansas  Dridlng  (Workers) _ „. 

Zanetis  Oil  Propertiea.  Inc.  (Compisny)  ..._ _ 


Ml  Carmel,  IL 

Denison,  TX 

New  York.  NY . 

Maryville.  TN 

MaryvHIe.  TN.. 

Humboldt,  KS 

Haledon,  NJ 

Moms  Plams.  NJ... 

WMiston  ND 

Buttak),  NY 

Woodward.  OK 

CanadMuv  TX 

Nashville.  ME 

Portage.  ME , 

New  York  Crty.  NY 

Albion.  IL 

Tucson,  AZ 

New  Stanton,  PA .. 

MKtand.  TX 

Houston,  TX 

Houston,  TX 

Houston,  TX 

Houston,  TX 

Paterson,  NJ 

Denver.  CO 

New  York,  NY 

Hays,  KS „. 

OIney,  IL 


Date 
received 


2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 

2/27/89 

2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 
2/27/89 


Oateof 
petition 


Petition 
number 


Articles  produced 


2/7/89 

2/6/89 

2/7/89 

2/2/89 

2/2/89 

1/13/89 

2/10/89 

1/30/89 

2/3/89 

2/14/89 

2/8/89 

2/8/89 

2/10/89 

2/10/89 

2/2/89 

2/19/89 

2/9/89 

2/10/89 

2/7/89 

2/2/89 

2/2/89 

2/2/89 

2/2/89 

8/2/88 

2/12/89 

2/8/89 

1/31/89 

1/19/89 


22.532  i  CM  A  Gas 

22.533  I  P«>es 

22.534  Docks  &  Blankets 

22.535  Warehouse  Faalrty 

22.536  Warehouse  FaciWy 

22.537  :  CM  A  Gas 

22.538  Pagments  to»  Paints 

22.539  Computer  Hardware 

22.540  Mobit  Homes 

22.541  ;  Surgicai  Sponges 

22.542  CMfieW  Servces 

22.543  Oilfiekj  Services 

22.544  Lumber  A  Wood  Chips 

22.545  :  Woodch<»  tor  Paper 
I 

22.546  j  Cases 

22.547  Oilfield  Services 

22.548  Disposable  Medicai  Products 

22.549  Food  Service 

22.550  CM  A  Gas 

22.551  Oil  A  Gas  - 

22.552  CM  A  Gas 

22.553  CM  A  Gas 

22.554  CM  A  Gas 

22.555  Lighting  Ballast 

22.556  Oil  A  Gas 

22.557  Ties 

22.558  I  CM  A  Gas 
2Z559  I  Oil  Wens 


(FR  Doc.  89-5961  Filed  3-14-89;  8:45  am] 
MLLMOCOM  4610-30-M 


[TA-W-22,  388] 

AJ.  Boyd  Industrie*,  Inc^  Andover,  NJ; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  30, 1989  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  A.J.  Boyd 
Industries,  Incorporated,  Andover,  New 
Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC  this  24th  of 
February  1989. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  89-5962  Filed  3-14-89;  8:45  am] 

MLLMQ  COOC  4«tO-W-« 

In  the  matter  of  Cardinal  Drilling  Co.;  TA- 
Vt/-2\.0O3  Billings,  Montana  and  operating  at 
various  locations  in  the  following  States  TA- 
W-21,8(J3A  North  Dakota,  TA-W-21,e03B 
South  Dakota;  TA-W-21,e03C  Nevada. 


|TA-W-21,603  vt  aL] 

Cardinal  Drilling  Co^  Amer>ded 
Certification  Regarding  Eligibility  To 
Apply  for  Wortcer  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  12, 1989,  applicable  to  all 
workers  of  Cardinal  Drilling  Company, 
Billings,  Montana. 

The  certification  notice  is  amended  to 
include  the  States  where  worker 
separations  have  occurred  at  Cardinal 
Drilling.  Worker  separations  have 
occurred  since  October  1985  at  Cardinal 
Drilling  in  North  Dakota,  South  Dakota, 
and  Nevada. 

The  intent  of  the  certification  is  to 
cover  all  workers  of  the  Cartiinal 
Drilling  Company  in  all  of  its  locations. 
The  amended  notice  appHcable  to  TA- 
W-21,603  is  hereby  issued  as  follows: 
All  workers  of  Cardinal  Drilling  Company. 
Billings,  Montana  and  operating  in  the  States 
of  North  Dakota,  South  Dakota  and  Nevada 
who  became  totally  or  partially  separated  on 
or  after  October  1, 1985  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 


Signed  at  Washington.  DC.  this  28th  day  of 
February  1989. 
Barl>ara  Ann  Fanner, 
Director  Office  of  Prograrri  Management 
UIS. 
[FR  Doc.  8&-5959  Filed  3-14-89;  a-45  am] 

BHJJNO  COOC  4$10-30-M 


Dixilyn-Fieid  Drilling  Co^  Amended 
Certification  Regarding  Eitgibiltty  To 
Apply  for  Wortter  Adjustment 
Assistance 

TA-W-21.713        Houston.  TX 
TA-W-21.713A     Lafayette.  LA 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  9, 1989  applicable  to  ail  workers 
of  Dixilyn-Field  Drilling  Company 
Houston,  Texas. 

Based  on  new  information  from  the 
company,  additional  workers  were 
separated  from  Dixilyn-Field  Drilling 
Company.  Lafayette.  Louisiana  during 
the  period  applicable  to  the  petition  The 
notice,  therefore  is  amended  by 
including  the  Lafayette.  Louisiana 
location. 

The  amended  notice  applicable  to 
TA-W-21,713  is  hereby  issued  as 
follows: 

All  workers  of  Dixilyn-Field  Dnllinj! 
Company.  Houston.  Texas  and  Lafayette 
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1  i)U:«:  i;i«  who  hr.  unie  loli«l!>  .ir  purl.rtll) 
»».pn'nip(l  frrim  «m(il.iym^nt  on  or  nf'rr 
(>•  I  .h^r  1    19HA  »nd  hcfurr  Aux  ,i'   Wl    I'W 
a:f  r!lt{l^lle  to  •ptily  for  ndi'dlnii-iil 
annlnni  •«  uiiiitT  S*-!  '     .,.'.'1    if  Ihr  Trmir  At  t 
of  I'T* 

HiKni-il  at  WaihinKtnri.  IXl  (hi*  23nl  day  of 
Frlifjiry  liW) 
Rub<Kl  O.  0««l<Mi)|i  tvamp*. 
P.rr.  '<','.  Office  ••'  ift^'aJalion  and ActuanoJ 
Srrvii  fs.  UlS- 
|KK  D(K  BB-S9e.1  Ftlrxl  1-14-m  i.*i  aoi] 

••LIIMO  coot   4t  '>   W  « 


|TA-W-19.6ri  ••   at  ! 

Hobjrt  Corp  ,  Amandad  Cartiflcatlon 
Ra^arding  Elly't^'i'^Y  ^o  Apply  tor 
Worker  Adjiistmant  Aasistanca 

In  th«  mattrr  uf  Mobart  Corporattoo 
TA- W  - 18.871         Tormnca  Slriwt  Dayton. 
Oh:.. 

TA-U    H(i'!\     Huffman  Avrnup  D^-'on, 

Ir  I  >  .'I'l  ince  With  section  2.'i  I  f  ;ht' 
1    .1.1.-  Act  of  1974  (19lISf   ..:-M  ih.' 
I  )»•"  ir'mpfit  of  |^t)or  issui-  1  ii  \.)!i( »'    if 
Ht'\    '■■il  Dficrrninatinna  nn 
Kcc.orisideration  on  Si-ptcmbrr  21    1<W 
■  pplirable  to  all  wurknr*  of  the  lorrfni  r 
Strf!fl  Pl.int  in  D.iyton.  Ohio    Ihf 
Department  8  dprual  for  workers  of  the 
H(jffmHn  Avenue  Plant  was  affirmed. 
The  Notice  of  Revised  ni'lerminHUun* 
wan  publiithed  in  the  Fadural  K(t)(ist«r  on 
September  3().  1HH7  \SZ  KK  KWM.'il 

Hased  on  new  inforniiition  fruni  the 
company,  an  additional  worker  whs 
ret:ii'ie<i  M  few  weeks  after  the 
S<»plenitier  1    1 '-)H  '  teriniruition  drtte  si-t 
In  the  revised  liciermination    Ihe 
workiT  hrii!  t',,n  :.!<nm  under  appeal  with 
'h-  S'  ('.•  .■\)<en<:y  until  November  29, 
l>i«H    1  he  inleni  of  the  Deparlnienf* 
(ertifit  ation  is  to  im.l'ide  all  workers  at 
thf  Inrrent  e  Street  plant 

1  *i»"  amended  ni'ice  applicuble  to 
1\  U    in. «"!  IS  hereby  tsiued  ai 
fullovs  s 

Al.  >*ork»r»  of  tliitiari  l!or{.><ir«!iiia  * 
Torrt-oi  r  Strt-ei  I'. .int.  I)«yton.  Ohio  who 
became  Uitallv  or  par'iciily  tepiiralpd  from 
employtn^nl  on  or  nftpr  M«r<  h  !    tH8?  and 
bafore  O  toh«r  1    fW  sr»  .-ligiMr  to  «p[>ly 
llw  adtuatmfni  «s<i»t«nc-«>  iind<"r  S*-)  tion  i^.l 

of  '^0  rr»d«  A(  I  of  y'-n 

.All  iworier*  of  Hot>«r1  {.orj'orn'  on  i 
Huffman  Avfinu"  t'lanl.  l)a>'on.  l)hio  ar« 
il«ni«<l 

Signed  al  Wathiiigton.  IM',  l.his  r'lh  day  uf 
Kfitiruary  lUBU 
Barbara  Aaa  Famwr, 
Dim  tor  i  >^ii»  i'f  P^^rum  .Vfiimfyement 

I  as 

IfK  IVx.  mtSt^M  KtUtd  y  \*^«U.  a4A  ami 


lTA-W-21.nO) 

Klrtwood  OM  A  Om,  Caap«r.  Wyoming; 
Raviaad  Datarmlnatton  on 
Raconaklaratton 

(  h;  Kehniarv  15.  19HS<   the  Utpartment 
iss  led  an  .\ffirmative  Delermmatmn 
Hi-K'trdinR  Aj'plii.ation  for 
Fei  oisiderHtion  for  workiTs  and  fi.riner 
woriiers  at  Ki'KW(K)d  (.lil  A  Cas.  Casfwr, 
Wyomlrifi.  The  affirmed  notice  rejjHrdins 
application  for  reconsideration  w.II  soon 
be  pufilished  in  the  Federal  Register 

The  company  prmidt-d  alditional 
information  i  laimins  that  it  was 
■ub'-'aiitially  involved  in  geological 
expiora'.on  on  oil  and  gas  lease 
pmpertiea  th.MURh  \\*t*^ 

On  reronjtidfratiun.  Ihe  Drp.irtnient 
found  that  Kirk  wood  (•::  A  (.tis  has  been 
histonc^lly  involved  in  n*  >  io«;   .d 
exploration  on  oil  and  «'•*  leasf 
properties   .Appnjximalily  half  of 
Kiikw'>od'»  ri'vt-nues  were  derived  from 
yeoii'^iral  prospecting  thnriKh  1"M6 
Kirkwood'i  prnsp«'Ctins  re\i'ii\,r» 
de(.red«ed  in  I'WJl  compared  to  mH5  and 
de'  lined  to  only  a  minor  share  of  its 
tn'al  M'venues  in  I'Wfl 

The  expliira'.on  a-id  drilling  end  of  the 
(  ri.de  oil  and  natural  >{as  industry  i* 
par'.!  '.ilarly  sensitive  to  the  level  of 
iiiiports  and  (  hanges  in  t.he  price  of 
(  rude  ml  The  impact  of  cnide  oil 
inports  and  r<»djced  pnce  levels  has 
T'-sii'ifed  in  shaqily  declining  I.'  S 
eKplora'ion  and  drilling  hi  tivity  since 
19«5  The  total  number  of  V  S   wells 
completed  dmpped  in  TWi   1WW  and 

\mr 

The  de<  lines  in  n-venues  at  Ikirkwixxl 
(  1,1  A  (.as  and  the  declines  in 
'•;  ;;  ;  ivment  in  1965  and  I'JHfi  resulted 
fr'^iii  a  decreased  demand  for 
exploration  and  drilling  at  tivities  from 
oil  and  gas  imfustry  (  lients  due  to  the  32 
percent  increase  in  U  S  cnide  oil 
imports  bt'tween  19fl5  and  19fl7  and  the 
fjfl  percent  cirop  in  V  S  oil  wi'lls  drilled 
between  1*«  and  IW 

The  preponderance  of  ac  tivities 
prrfiimied  l'\  workers  of  Ikirkwood  Oil 
A  Cias  afie.'  I'itut  are  not  related  to  oil 
and  gas  drii!;;ig  and  expluration. 
therefore,  workers  of  Ihe  firm  from 
lanuary  1.  IW  to  October  11,  198"  are 
not  eligible  for  the  retroactive  provisions 
of  section  1421la)n)(B)  of  the  Omndius 
Trade  and  Competitiveness  Act  of  138a. 
Workers  of  Kirkwo<x1  Oil  and  Gas 
falling  under  the  provisions  of  the  Trade 
Act  prior  to  the  1088  amendments  are 
outside  the  scope  of  the  Act  since  they 
do  not  produce  an  article  within  the 
meaning  of  section  2?7.(3)  of  the  Act 
Accordingly,  a  termination  date  of 
January  1,  1987  is  set  in  the  revised 
notice  of  determination. 


CoticJusioa 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  incrrnsed  imports  of 
articles  like  or  directly  competitive  with 
crude  oil  contributed  importantly  to  the 
decline  in  exploration  activities  and  to 
tiie  total  or  partial  separation  of  workers 
at  kirkwood  Oil  *  Gas.  Casper. 
Wyoming  In  accortlance  with  the 
provisions  of  the  Act  and  the  retroactive 
proMSions  of  section  1421(a)|l  llB)  of  the 
CJrnr,.!uis  Trade  and  Competitiveness 
Act  o(  ls>hH,  I  make  the  following  revised 
di'tcmin.i'ion 

All  woriern  of  Kirk  wood  Oil  *  V.»». 
C-asper,  VVyonunjj  who  tx-Ciime  Uitally  or 
prfrliMlly  stparaled  from  enipioymcnl  on  or 
after  Uctot)er  1.  lSi&.S  and  tieforf  January  1, 
1987  are  eliSiMf  to  apply  for  ari|uslmenl 
assistance  undf-r  Se<-tior  223  of  the  Trade  Act 
of  l(r4 

Signed  Hi  Washington.  LKJ,  this  2nd  day  of 
M.iri.h  ]>«« 
Biirhara  Ann  Farmar, 
/.),',-»•.  /. ',-  ( )'':i-j'  uf  fnifimm  MuniJ^fr'pnL 
lis 

\yR  Il.K-   89~5«I60  Filed  3-1  +  -8.4  a  45  am) 
anxjMO  cooc  aio-Jo-M 


ITA-W-22.M1  ataL] 

Tha  Lea  Apparal  Co.  Inc^  AmemJad 
Carttficatkjn  Ragardtng  EHglbUtty  To 
Appty  fof  Worker  Adtustment 
Asalatance 

In  ihe  mailer  of  The  U'e  Apparel  Co.,  Inc. 
TA-W-22.2ffl  HROAHWAY.  VIRtilNlA 
lA'vV   22.324         IJ-NF.XA.  KANSAS 

In  accordance  with  section  223  of  the 
Trade  Act  of  19^4  (19  U  SO.  2273)  the 
Department  of  Labor  issued 
Certifications  of  Eligibility  to  Apply  for 
worker  Adiustment  Assistance  on 
February  13.  ^989  applicable  to  all 
workers  of  The  I-ee  Apparel  Company. 
Incorporated  in  Broadway,  Virginia  and 
I^nexa,  Kansas  The  Certirications  will 
soon  be  published  in  the  Federal 
Register. 

The  Department  in.idvertently 
reversed  the  impact  dates  for  the  two 
worker  groups  at  The  Lee  Apparel 
Company  The  Broadway  petition  was 
dated  December  12,  1988  while  the 
I>enexa  petition  was  dated  December  1, 
1988  The  certification  notice,  therefore 
is  amended  by  changing  the  impact  date 
for  the  Broadway  worker  group  to 
December  12, 1987  and  the  l>enexa 
worker  group  to  December  i.  1987. 

The  amended  notr.e  applicable  to 
TA-W-22.291  and  T A- W- 22.324  is 
hereby  issued  as  follows: 


All  workers  of  The  Lee  Apparel  Company, 
Incorporated.  Broadway,  Virginia  who 
became  totally  or  partially  separated  from 
emloyment  on  or  after  December  12, 1987  and 
before  November  30,  1988  and  all  workers  of 
The  Lee  Apparel  Company  Incorporated. 
Lenexa.  Kansas  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  1, 1987  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  2nd  day  of 
March  1989. 

Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  and 
Actuanal Sendees,  UIS. 

[FR  Doc.  89-5957  Filed  3-14-89;  8:45  am] 

aajJNQCooc  asio-w-M 


(TA-W-22,331] 

SAP  Manufacturing  Andover,  MA; 
Termination  of  Investtgation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
Initiated  on  January  3, 1989  in  response 
to  a  worker  petition  received  on  January 
3, 1989  which  was  filed  by  the 
International  Ladies'  Garment  Workers' 
Union  on  behalf  of  workers  at  S  &  P 
Manufacturing,  Andover, 
Massachusetts. 

The  petitioning  group  of  workers  are 
Included  In  an  investigation  of  Vatco 
Industries  Corporation,  Andover, 
Massachusetts.  Vatco  Industries 
Corporation  is  the  subject  of  an  ongoing 
investigation  for  which  a  determination 
has  not  yet  been  issued  (TA-W-22,336). 
Consequently,  further  investigation  is 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  28th  day  of 
February  1989. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance 

[FR  Doc  89-5964  Filed  3-14-89;  8:45  am] 
anxaio  cooc  asw-so-n 


Shelby  Diiliing  Co^  Amended 
Certtficetlon  Regarding  Eligibility  to 
Appty  for  Worker  Adjustment 
Assistance 

TA-W-22.0e9      Englewood,  CO 
TA-W-22,069A     All  Locations  in  Wyoming 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  12, 1989  applicable  to  all 
workers  of  Shelby  Drilling  Company, 
Englewood,  Colorado. 

Based  on  new  information  from  the 
company,  additional  workers  were 


separated  from  Shelby  Drilling 
Company,  at  various  locations  in  the 
State  of  Wyoming  during  the  period 
apphcable  to  the  petition.  The  notice, 
therefore  is  amended  by  including  all 
locations  of  Shelby  Drilling  in  Wyoming. 

The  amended  notice  applicable  to 
TA-W-22,069  is  hereby  issued  as 
follows: 

All  workers  of  Shelby  Drilling  Company. 
Englewood,  Colorado  and  all  workers  of 
Shelby  Drilling  Company  in  the  State  of 
Wyoming  who  became  totally  or  partially 
separated  from  employment  on  or  after 
October  1, 1985  and  before  January  1, 1989 
are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC,  this  23rd  day  of 
February  1989. 
Barbara  Ann  Fanner, 

Director,  Office  of  Program  Management. 

UIS. 

[FR  Doa  89-5965  Filed  3-14-89;  8:45  am] 

BtLUNQ  COOC  4610-SO-M 


[TA-W-22,0051 

Wright  Drilling  Co^  Haniman.  TN; 
Termination  of  Investigation 

Purusant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  18. 1988  in 
response  to  a  petition  which  was  filed 
on  behalf  of  workers  and  former 
workers  at  Wright  Drilling  Company, 
Harriman,  Tennessee. 

The  investigation  revealed  that  the 
petitioners  worked  at  the  Wright  Drilling 
Company,  Sunbright.  Termessee  facility 
and  not  at  the  Company's  Harriman, 
Tennessee  facility.  Workers  at  Wright 
Drilling  Company,  Sunbright,  Tennessee 
are  already  covered  under  the  Wright 
Drilling  Company,  Sunbright,  Tennessee 
petition  (TA-W-21,153).  An  active 
certification  covering  the  petitioning 
group  of  workers  remains  in  effect  (TA- 
W-21,153).  No  new  information  is 
evident  which  would  result  in  a  reversal 
of  the  Department's  previous 
determination.  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose;  and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  DC  this  23rd  day  of 
February  1989, 
Marvin  M.  Fooli*, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  89-5966  Filed  3-14-89,  8:45  am] 

anxata  code  4sio-m-n 


Pension  and  Welfare  Benefits 
Administration 

[ProMMtad  Transaction  Exemption  8»-l3; 
Exemption  Application  No.  D-6040  et  at  ] 

Grant  of  Individuai  Exemptlorts: 
Coldwell  Banker  Commercial  Group, 
Inc.  (CBCG).  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

action:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contauns 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  [the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  mterested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  he  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978.  section  102 
of  Reorganization  Plan  No  4  of  1978  (43 
FT?  47713.  October  17,  1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  according  with  section  408(a)  of  the 
Act  and/or  section  4975(c)(2j  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  CFR  18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 
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^ 


[h]  They  tr%  In  the  lntBr«it»  of  the 

Elttnt  and  thf>ir  participants  and 
eneflrian*'*   and 

(cl  Th«>y  art!  protective  of  the  n«hti  of 
the  participant!  and  beneficiaries  of  the 
plans 

Coldwell  B«akar  Commercial  Croup, 
Inc.  (CBCC)  Lociited  In  Loa  .\ns«ia*,  CA 

(lYohiliiled  Trantdction  KiBmp'i.m  («^  IJ. 
R^itrtiptlon  Apphcalion  Nn  IV«>4<i| 

Exemption 

Part  I  — F.xpmpilDn  for  r^rtam 
Transactions  Involving  Invpstmfnt  in  a 
MHnHi<i"ti  rnisl  Account 

Tl.f  rt- stricti.ms  of  section  4<W(rt)(ll(  A) 
throMxS  (D)  of  the  Act  and  the  sanctions 
nr»i:!;;nK  from  the  apphcation  of  sei  tion 
40^51  cf  the  Ciuie  \'y  r«a»on  of  section 
4975(C")(1)  (A)  through  |[)!  of  the  Code 
•hall  not  apply  to  employee  b«fnefil  pidn 
(Parti<:lputin«  flan)  invesinent  In  a  trust 
account  (ManaKed  Trust  Act  (uint)  which 
it  not  commingled  with  the  assets  of 
other  tniHt  n>  <  (lunts  where  C'oidweli 
Bdnker  Real  Kjitate  Trunl  S«tm(  es  (the 
Trust  Company)  ierses  as  tnisten  Hn<l 
the  Tnist  (Company  (or  its  affilirtle) 
renders  investment  management 
servuei,  prtivlde<i  that 

|a)  f-'-ach  investment  Is  iiuthonred  in 
wriiinn  hy  a  fiduciary  of  a  PHrticipalina 
Plan  who  IS  Independent  of  the  Tnist 
C^omp.iny  and  any  of  its  affiliates,  and 

(ti|  The  applicable  (,«'neral  (Conditions 
of  Part  V  are  met 

Part  II — F-.xempthiri  fnr  CcrtM.n 
Tninsai  tions  ImMlvin^  Parties  in 
IntervHt  and  Common  Tnist* 

The  restnrtions  of  section  4*)»>{a)ll) 
\.\]  ihrouxh  [V]  of  the  Ai  t  an  the 
sanctions  resiiltiti>^  from  the  appluat.on 
of  sei  lion  4H"'5  of  the  CCoiie,  t)y  reason  of 
set  lion  4kr5(c)(lJ  (A)  through  [D]  of  the 
(Coiie,  shall  nut  apply  to  Iransaction 
between  a  par'y  in  intert'St  with  resp«»ct 
to  a  Prtrticipatinx  Plan  and  a  (  ommun  or 
collei  t:ve  trvmt  sponsored  and 
maintained  tiy  the  Trust  Company 
(CU)mmon  Tnist)  if  the  applii  able 
{.eneral  Ck'nditions  of  Part  V  arc  met 
and.  at  the  time  of  the  transaction,  the 
P.irtii  ipatinx  Plan  iii  such  ("onimon 
Frust  toKeltier  with  the  interests  of  any 
other  plans  mumtamed  by  the  same 
employer  and'ir  employee  pr^.inization 
in  the  Common  Trust  do  not  exceed  10 
percent  of  the  total  of  all  assets  in  the 
Common  Trust 

Part  111— Kxemption  for  Certain 
Transactions  Hetween  Common  Trusts 
for  Managed  Trust  A(  c.4)unts  and  the 
Trust  (Aimpany  or  its  Affiliates 

The  restni  tions  of  section  4<»Hb)(  1 ) 
and  44i6(b||J|  of  the  Act  and  the  taxes 
Imposed  by  set  tlon  4W75(a)  and  [h]  of 


the  Code,  by  reason  of  section 
49''5(rHlME)  of  the  Code,  shall  not  apply 
to  the  Iranwrtion  de«cnbed  below,  if 
the  Ceneral  Conditions  of  Part  V  are 
satisfied 

The  payment  to  the  Trust  Company  of 
disposition  fees  (Disposition  Veea]  under 
the  terms  established  in  the  respective 
Tnis!  Agreement  Rovemins  'he  Common 
Trust  or  Manajjeri  Trust  Ac(  (lunt  (and  as 
described  In  the  summary  of  facts  and 
representations  of  the  proposed 
•xemption,  provided  that  the  payment 
a:iJ  terras  of  sucii  Disposition  Fees  shall 
have  been  appro\ed  by  an  independent 
fiduciary  of  the  plan  at  the  time  the 
Trust  Agreement  was  entered  into  and 
that  the  total  of  all  fees  paid  to  the  Trust 
(Uimpany  constitute  no  more  than 
reasonable  compensation 

F'lirl  IV — Exemption  for  Certain 
Transaf  tions  [Jelween  Jtiinl  Ventures  or 
F'artnerships  and  the  Trust  Company  or 
Its  Affiliates 

The  restrictKins  of  sectujn  406<b)(3)  of 
the  Act  and  the  taxes  imposed  by 
section  49''5  (a)  and  (b)  of  the  Code,  by 
reason  of  sei  tion  49?5(c)(l)UK)  of  the 
Code,  shall  not  apply  to  the  trrinsactmn 
described  l>elow 

The  pay  merit  of  fees  or  commissions 
to  CBCG  or  Its  affiliates  by  partnerships 
or  |oint  ventures  in  which  a  Common 
Trust  or  Managed  Trust  Account  is  a 
piirtner  or  joint  venturer  or  by  an  entity 
with  respect  to  which  a  Common  Trust 
or  Managed  Tnist  Account  has  made  a 
lo.in  which  IS  convertible  into  ecjuity.  for 
MrinHH"nient  Services  furnished  with 
respect  to  su<  h  partnership  or  joint 
venture,  provided  that  the  applicable 
Ceneral  Conditions  of  Part  V  are 
satisfied  and  the  following  conditions 
are  met. 

(a)  The  fees  or  commissinns  paid  to 
(TiCC  or  i!--  .if^iluites  are  reasonable, 

(b)  A  party  which  is  not  affiliated  with 
the  Tnist  Company  or  its  affiliates  and 
which  has  an  equity  interest  In  excess  of 
10  percent  in  the  partnership   joint 
venture  or  the  entity  to  which  the  loan 
Wii»  made  makes  the  decision  to  hire  the 
service  provider 

(c)  Neither  the  Trust  Company  nor  its 
affiliates  have  the  power  to  exercise 
control  over  the  selection  of  the  service 
provider  (other  than  lhn)unh  the 

exer(  ise  of  a  veto  for  reasonable  cause); 
and 

(d|  The  portion  of  any  fee  received  by 
the  (;BC(.  or  an  affiliate  from  the 
partnership  or  )i)int  venture  for  which 
the  Common  Trust  or  Managed  Tnist 
Account  Is  responsible  due  to  its 
proportionate  Interest  in  the  partnership 
or  |omt  venture  will  be  applied  as  a 
credit  to  the  Vlana«cment  Fee  paid  to 


the  Trust  Company  by  the  Common 
Trust  or  Managed  Trust  Account. 

Part  V — Genera!  Conditions 

(a)  All  transactions  are  on  terms  and 
conditions  that  are  at  least  as  favorable 
to  the  Managed  Trust  Account(8)  and 
Common  Tru8ts(»)  as  those  in  arm's 
length  transactions  between  unrelated 
parties  would  be 

(b)  No  plan  subject  to  the  provisions 
of  Title  I  of  the  Act  or  to  section  4975  of 
the  Code  may  invest  in  a  Common  Trust 
or  establish  a  Managed  Tnist  Account 
unless  the  plan  has  total  net  assets  with 
a  value  in  excess  of  $50,000,000  and  no 
such  plan  may  invest  more  than  5 
percent  of  its  assets  in  any  one  Common 
Trust  or  Managed  Trjst  Account,  or 
more  than  10  percent  of  its  assets  in 
Trust  Account!  established  by  the  Trust 
Company  or  an  affihate. 

(c)  Pnor  to  making  an  investment  in  a 
Common  Trust  or  Managed  Trust 
Account,  a  fiduciary  for  the  plan 
independent  of  CBCG  and  its  affiliates 
receives  offering  materials  which 
disclose  all  material  facts  concerning 
the  purpiose,  structure  and  operation  of 
such  Trust  CJT  Trust  Account  in  which  it 
participates. 

(d)  Each  Participating  Plan  shall 
receive  the  following  with  respect  to  any 
Common  Tnist  or  Managed  Trust 
Account  in  which  if  participates: 

(1)  Audited  Financial  Statements, 
prepared  by  independent  public 
accountants  selected  by  the  Trust 
Company,  not  later  than  90  days  after 
the  end  of  the  Common  Trust  or 
Managed  Tnist  Account  fiscal  year. 

(2)  O^iarterly  reports  prepared  by  the 
Trust  Company  relating  to  the  overall 
financial  position  and  operating  results 
of  the  Common  Trust  or  Managed  Tnist 
Account,  which  will  include  all  fees  paid 
by  the  common  Trust  or  Manai-ed  Trust 
Account,  and  by  any  partnersdips  or 
joint  ventures  in  which  the  Common 
Trust  or  Managed  Trust  Account  is 
invested 

(3)  Annual  estimates  prepared  by  the 
Trust  Company  of  the  current  fair 
market  value  of  all  properties  owned  by 
the  Common  Trust  or  Managed  Trust 
Account. 

(4|  Copies  of  the  quarterly  reports 
which  the  Trust  Company  is  required  to 
file  with  the  California  Supenntendent 
of  Banks,  and  an  immediate  report  with 
regard  to  any  finding  by  the  California 
Supenntendent  of  Banks  involving 
inappmpnate  fiduciary  behavior  with 
respect  to  any  Managed  Trust  Accoimt 
of  Common  Trust. 

(S)  In  the  case  of  a  Common  Trust,  a 
list  of  all  of  the  other  investors  in  the 
Common  Trust. 


(e)  The  Trust  Company  or  its  affiliate 
shall  maintain,  for  a  period  of  six  years, 
the  records  necessary  to  enable  the 
persons  described  in  subsection  (f)  of 
this  Part  V  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  except  that  (i)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  the  Trust 
Company  of  its  affiliates,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six  year  period,  and  (ii)  no  party  in 
interest  shall  be  sub)ect  to  the  civil 
penalty  that  may  be  assessed  under 
Section  503(1)  of  the  Act  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  ii  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  subsection 
(f)  below. 

(f)  Notwithstanding  any  provisions  of 
section  504  (a)  (2)  and  (b)  of  the  Act 

The  records  referred  to  in  subsection 
(e)  of  this  Part  V  shall  be 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  the 
Internal  Revenue  Service  or  the 
California  Superintendent  of  Banks; 

(2)  Any  fiduciary  of  a  Participating 
Plan  or  any  duly  authorized  employee  or 
representative  of  such  fiduciary; 

(3)  Any  contributing  employer  to  any 
Participating  plan  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and 

(4)  Any  participant  or  beneficiary  of 
any  Participating  Plan,  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneSciary. 

Part  VI — Definitions  and  General  Rules. 

For  the  purpose  of  this  exemption: 

(a)  An  "afTiliate"  of  a  person  induder 

(1 )  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  the  person: 

(2)  Any  officer,  director,  employee, 
relative  of.  or  partner  in  any  such 
person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director, 
partner  or  employee. 

(b)  The  term  "control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  policies  of  a 
person  other  than  an  individual. 

(c)  the  term  "Management  Services  ' 
means: 

(1)  Services  or  real  estate  brokers  and 
finders  in  connection  with  the 
acquisition  or  disposibon  of  real 
property  or  interests  therein. 

(2)  Services  of  property  managers. 


(3)  Services  of  leasing  agents  in 
connection  with  obtaining  leases  on 
properties  owned  by  the  Common  Trust 
or  Managed  Trust  Account. 

[d]  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member  of 
the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  sister,  or  a  spouse  of  a  brother 
or  sister. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  apphcation 
accurately  describes  all  material  terms 
of  the  transactions  which  are  the  subject 
of  this  exemptioa 

For  a  more  complete  statement  of  the 
facts  and  representabons  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubUshed  on 
January  9, 1989  at  54  FR  702. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

General  Motors  Ratiieincnt  Prograra  for 
Salaried  Employees;  Ganeral  Motors 
Hourly-Rate  Employees  Pension  Plan; 
and  the  CM.  Special  Penston  Pl«i 
(together,  the  Plans) 

[Prohibited  Transaction  Exemption  89-14; 
Exemption  Application  No*.  D-7553,  D-7555, 
and  D-7555] 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  apphcation  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to:  (1)  The  use  of  assets  form  the  Plans 
for  long-term  mortgage  loans  to  the 
Trammell  Crow  Companies  and  their 
affihates  (Crow),  where  the  loan 
proceeds  are  used  to  pay  off 
construction  loans  originated  by 
construction  lenders  (the  Construction 
Lenders),  in  situations  where  such 
Construction  Lenders  are  parties  in 
interest  with  respect  to  the  Plans  but  are 
not  related  to,  or  affihated  with,  the 
General  Motors  Corporation,  the 
sponsor  of  the  Plans;  and  (2)  the 
execution  and  consummaUon  of  tri-party 
buy-sell  agreements  for  such  mortgage 
loans  by  the  Plans  with  Crow  and  the 
Construction  Lenders,  and  the 
subsequent  assignment  of  mortgage 
notes  by  the  Construction  Lenders  to  the 
Plans  pursuant  to  such  agreements, 
provided  that: 

(a)  Aldrich,  Eastman  &  Waltch,  Inc. 
(AEW),  an  independent  manager  for  and 
a  fiduciary  with  respect  to  the  Plans, 


expressly  approves  each  long-term 
mortgage  loan  and  recommends 
approval  of  the  loan  to  the  Pension 
Investment  Committee  of  General 
Motors  Corporation  (the  PIC),  a 
fiduciary  of  the  Plans  whjch  is 
independent  of  both  Crow  and  the 
Construction  Lender,  which  retains  final 
approval  authority  over  any  investments 
proposed  by  AEW: 

(b)  The  terms  of  each  such  tran.saction 
are  not  less  favorable  to  the  Plans  than 
the  terms  genially  available  in  an 
arm's-length  transaction  between 
unrelated  parties; 

(c)  The  long-term  mortgage  loans 
represent  in  the  aggregate  no  more  than 
two  percent  (2%)  of  the  total  assets  of 
the  Plans  as  of  the  date  of  approval  of 
each  such  transaction  by  the  PIC;  and 

(d)  No  investment  management  fee, 
advisory  fee,  underwriting  fee.  or  similar 
compensation  is  paid  to  the 
Construction  Lender  by  the  Plans  with 
regard  to  the  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
December  27, 1988  at  53  FR  52257. 

Effective  Date:  The  effective  date  of 
this  exemption  is  May  22, 1987. 

Temporary  Nature  of  ExempUon.  TTiis 
exemption  is  effective  for  all  long-term 
mortgage  loans  and  agreements  for  such 
loans  entered  into  by  the  parties 
described  herein  since  May  22. 1987. 
However,  this  exemption  will  not  apply 
to  any  loans  which  are  originated  after 
five  years  from  the  date  on  which  this 
exemption  is  published  in  the  Federal 
Register. 

Written  Comments:  The  applicant 
submitted  several  comments  with 
respect  to  the  Notice  of  Proposed 
Exemption  (the  .Notice). 

Paragraph  7  of  the  Notice  stales  that 
the  Plans  funded  the  long-term  loan  for 
the  "Sherwood  Forest  Project    in  Coral 
Springs,  Florida,  on  September  1. 1968 
However,  the  applicant  states  that  the 
long-term  loan  for  the  "Sherwood  Forest 
Project"  was  actually  funded  on 
September  27,  198a  in  addition,  the 
applicant  notes  that  the  Plans  funded 
the  long-term  loan  for  the  "Vinings  II 
Project"  in  Boca  Raton.  Florida,  on 
October  31, 19ea 

Paragraph  7  of  the  Notice  also  states 
that  with  respect  to  the  second  mortgage 
interest  in  the  Property  (the  Second 
Note)  under  the  Icwig-term  loan,  the 
Plans  are  entided  to  a  portion  of  the 
gross  receipts  on  the  property  as 
"additional  interest  payments." 
Paragraph  7  states  further  that  the  Plans' 
receipt  of  these  "additional  interest 
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paymcnta"  will  bfi  iubject  to  an  inlenrsi 
rale  ceilinjj  calculated  to  yield  to  the 
Plan*  an  overall  annujil  interrsl  PHte  of 
return  of  no  morw  than  15  ptrrenl  on  the 
S«»cond  Note   The  applicant  statpt  that 
the  15  p«'rr.ent  ttrinual  internal  rate  of 
return  ceilinj?  on  the  "additional  interest 
payments  '  Is  actually  hased  on  an 
inflatlon-adlualed  annual  internal  rate  of 
return  of  15  perrt'tit   The  Department 
re<,eive<)  three  adiiiliondl  coniments 
fnim  interested  persons  opposing  the 
Urantinjj  of  the  enemption  However. 
after  consideration  of  the  entire  recorvl. 
the  Department  ha»  determined  to  Rrant 
the  eneniption 

Fiir  Further  In^Knruitii'n  ('i>titi!cL  Mr. 
K.K  Williams  of  the  Department, 
telephone  |2U^)  5^.T-«flft3   (This  is  nnl  a 
toll  fn'e  numher  ) 

Sportus  Colle^  of  ludaica  Pensicifi  Trust 
(tlM  Plan)  Locatsd  in  Chicago.  Illinoia 

IV'rohitiilml  Tr»n»H(  luin  K^nemptmn  9»  \'t. 
K»Bmption  ApplK  •lion  No  L>-7«ioi 

F\nrn(^lii>n 

The  restrictions  of  sections  ■«)»»<  a  |  and 
406  |h)(l)  and  (li)|21  of  the  Act  and  the 
sanctions  resultinjj  fnim  the  application 
of  section  4W75  of  the  (-(xle,  by  reason  of 
sections  4975<c)(l)  (A)  through  (K)  of  the 
Code,  shall  not  apply  to  the  past  »<ile  of 
carlain  securities  (the  Honds)  by  the 
Plan  to  Sp«*rtus  CoUet^e  of  )udaica.  a 
party  in  interest  with  respect  to  the  Plan, 
provided  that  the  Plan  received  no  lesa 
than  the  fair  market  value  of  the  Bonda 
on  the  date  of  sale 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  noticj"  of 
proposed  exemption  published  on 
January  9.  198B  at  54  VK  71.1 

Efff'tiivn  Ihitf  January  28,  19B7 

Fit  FurthfT  Infi'mititson  Can  tin  L  Alan 
H.  l>!vitas  of  the  Department,  telephone 
(202)  52;V-81»4   (This  la  not  a  toll  free 
num>>er  ) 

Contimmtal  Ullnoia  National  Bank  and 
Truat  Cootpany  of  Chica]|o  (Cootin«nt«l) 
LocatMl  in  Chicago.  Illinoia 

(lYiihi tilled  rr«n»in  turn  F.Mtmption  »»-lft 
Applu-alhin  .No  l>-  'tW.)| 

Extfmption 

The  restrictions  of  aectiona  M.»  (.i). 
(b|(l)  and  (b)(2)  of  the  Ai  t  and  the 
sanctions  resulting  from  the  applu  ation 
of  section  4W?5  of  the  (lode   by  reason  of 
sect  ions  4ir75((  )|1)  (A)  through  (K)  of  the 
(kxie,  shall  not  apply  to  the  proposed 
sale  (the  Sale)  of  a  mortgage  loan 
p«rtii:ipati(m  |lhe  Partlciprtlioii)  liy 
Continental  as  tnistee  for  lis  collective 
fund.  Qmtinenlal  Illinois  Invastment 
Tniiil  for  Employee  fk'nefil  Plans  (C'lIT). 


to  Continental  in  its  Individual  capacity. 
a  party  in  interest  with  respect  to  CIIT; 
provided  that  the  pnce  paid  for  the 
Participation  is  the  greater  of  either  the 
outstanding  principal  balance  of  the 
Participation  or  the  fair  market  value  of 
the  Participation  on  the  date  of  the  Sale 

For  a  more  complete  statement  of  the 
fiicts  and  representations  supporting  the 
Department  s  deci.sion  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  December  27,  1968  at  53  VK 
52261 

Written  Comnwnls  The  Department 
received  two  written  commerita  which 
did  not  reference  or  relate  directly  to  the 
transaction  descril)ed  in  the  Notice 
Accordingly,  after  consideration  of  the 
entire  record,  the  Department  has 
determined  to  grant  the  proposed 
exemption. 

For  Further  Information  Contact  Mn. 
B  S.  S<;ott  of  the  Department,  telephone 
(202)  523-8194.  (Thia  la  not  a  toll-free 
number ) 

Crane  Cam*.  Inc.  Second  Amended  and 
RaeUted  Profit  Sharing  PUn  and  Trust 
(the  PUn)  LocatMl  In  HalUndale,  Florida 

(Pn)hib(ted  Transaction  Exemption  8B-17. 
Kxemptlon  Application  No.  D-7717| 

Exemption 

The  reatnctiona  of  aeclion  406(a). 
40e(b)(l)  and  (bM2)  of  the  Act  and  the 
sanctlona  reaulting  from  the  application 
of  aection  4975  of  the  Code,  by  reaaon  of 
section  4e75(c)(l)  (A)  through  (E)  of  the 
Coile.  ahall  not  apply  to  the  cash  aale  by 
the  Plan  of  a  parcel  of  unimproved  real 
property  located  m  Daytona  Beach. 
Flonda  to  Crana  Cams.  Inc.  the  sponsor 
of  the  Plan,  provided  that  all  terms  of 
such  sale  are  at  least  as  favorable  to  the 
Plan  as  those  which  the  Plan  could 
obtain  in  an  arm's  length  transaction 
with  an  unrelated  party 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Departments  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
[anuary  19.  1980  at  54  VK  2242. 

Fiir  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881   (This  la  not  a 
toll  free  number  ) 


Pocono  Pine*  Corporatioa  Defined 
Benefit  PUn  and  the  Pocooo  Plnea 
Corporation  Profit  Sharing  PUn 
(Collectively,  the  PUns)  Located  in 
Pocooo  Pines,  PennaylvanU 

(Prohibited  Transaction  Exemption  B9-1B; 
ExemptiDH  Application  No.  D-77Z6| 

Exemption 

The  s.inclions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  rta.ion  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  Plans'  proposed  loana  of  $56,666 
each  to  Pocono  Pines  Corporation,  the 
Emplo>er.  the  Plans'  sponsor  and.  as 
such,  a  disqualified  person  with  respect 
to  the  Plans:  provided  the  terms  and 
conditions  are  similar  to  those 
obtainable  by  the  Plans  in  an  arm's- 
length  transaction  with  an  unrelated 
party 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
prop<ised  exemption  published  on 
January  19.  1969  at  M  PR  2243. 

For  Further  Information  Contact  Mrs. 
B.S.  Scott  of  the  Department  telephone 
(202)  523-8194.  (Thii '»  not  ■  toll-free 
number ) 

Operating  Eoginaers  Local  No.  37 
Panaioa  Fund  (the  PUn)  Located  in 
Baltimore.  MD 

(Prohibited  Tran»*ction  Exemption  80-19; 
Fjtemption  Application  No.  D-7728| 

Exemption 

The  restrictions  of  section  40e{a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctlona  reaulting  from  the  application 
of  aection  4975  of  the  Code,  by  reaaon  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  ahall  not  apply  to  the  propoaed 
purchase  by  the  Plan  of  two  parcels  of 
improved  real  property  (Parcel  Two  and 
Parcel  Three),  for  the  total  caah 
consideration  of  $345,000.  from 
Operating  Engineers.  Inc..  a  party  in 
interest  with  respect  to  the  Plan, 
provided  the  amount  paid  by  the  Plan 
for  Part;el  Two  and  Parcel  Three  is  not 
more  than  fair  market  value  at  the  time 
the  transaction  is  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
pn)posed  exemption  published  on 
January  9.  1989  at  54  VR  715 

For  Further  Information  Contort:  Ms. 
jan  D  Broady  of  the  Department, 
telephone  (202)  52^-8881.  (This  is  not  a 
toll  free  number  ) 


Orioff.  Lwriahauh,  StiMmi  aad 
Siegel,  P.A.  Fjnpsoyaaa*  Profit  Sharing 
PUa  (tfaa  PUn)  Localad  ia  t— aisad,  N] 


[Prohibited  Transaction  Exemption  8&-20: 
Exemption  Application  No.  D-7749] 

Exemption 

The  restrictions  of  section  40e(a),  406 
(b)(1).  and  (bK2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  setion  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to:  (1)  The  loan 
(the  New  Loan)  by  the  IHan  of  $350000 
to  Orlofl,  Lowenbach.  Stifelman  and 
Siegel  P.C  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plan;  and  (2) 
the  guarantee  of  repayment  of  the  New 
Loan  by  the  principals  of  the  Employer, 
provided  the  terms  of  the  transactions 
are  at  least  as  fayorable  to  the  Plan  as 
those  obtainable  in  arm'slengtfa 
transactions  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
January  0. 1989  at  54  PR  716. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Vascular  Surgery,  P.C  Money  Puicfaaae 
Panakn  PUb  and  Vascular  Swgaiji,  F.C 
Profit  Shaiii«  PUn  <CalUctiveiy.  tfaa 
PUns)  Localad  in  Omaha.  Nebraska 

[Prohibited  Transaction  Exemption  8&-21 
Exemption  AppUcation  Noa.  D-7783  and  D- 
77B4] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975^  the  Code, 
by  reason  of  section  4975{cKl)  (A) 
through  (E)  of  the  Code.  shaU  not  apply 
to  the  proposed  cash  sale  (the  Sale)  by 
the  Plans  of  certain  collectibles  to  Dr. 
and  Mrs.  John  VV.  Smith,  disqualified 
persons  with  respect  to  the  Hans; 
provided  thai  the  terms  and  conditions 
of  the  Sale  are  similar  to  those  which 
the  Plans  might  obtain  in  an  arm's- 
length  transaction  with  an  unrelated 
party. 

For  a  more  completed  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
January  19, 1989  at  54  FR  2244. 

For  Further  Information  Contact:  Mrs. 
B.S.  Scott  of  the  Department,  Telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 


GanarallafatiBatiuM 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  onder  section 
40B{a)  of  the  Act  and/or  section 
4975(c](2]  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  disdiaige  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act  nor  does 
it  affect  the  requirement  of  section 
401(a]  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availabihty  of  these 
exem^^ons  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  tfie  transaction  which 
is  die  subject  to  the  exemption. 

Signed  at  Washington.  DC  this  lOtfa  day  of 
March  1989. 
RotMrt  ).  Doyle. 

Director  of  Regulatiaas  and  Interpretations, 
Pension  aad  Welfare  Benefits  Administration. 
[FR  Doc.  89-6009  Filed  3-14-89;  8:45  am] 
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(AppScallon  Na  D-7521  at  a«.1 

Propos«d  Exemptions;  Union  Banli,  et 

•L 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTNHt  Notice  of  proposed  exemptions. 

SUMIlAflY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  fi-om  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 


Internal  Revenue  Code  of  1964  (the 
Code). 

Written  CtMnments  and  Hearings 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptKHts. 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADOncsS:  All  written  comments  and 
requests  for  a  hearing  [at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Regulations  and 
Interpretations.  Room  N-5671,  \jS. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington,  DC  20210 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Etepartment  of  Labor,  Room  N-5507.  200 
Constitution  Avenue  NW„  Washington. 
DC  20210. 

Notice  of  Interested  Persons 

Notice  of  the  proposed  exemptiotis 
will  be  provided  to  aU  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  m  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  pendency  of 
the  exemption  as  published  in  the 
Federal  Register  and  shaU  inform 
interested  persons  at  their  nght  to 
comment  and  to  request  a  bearmg 
(where  appropriate). 
SUPPLEMENTARV  MFOMtAHOIC  The 
proposed  exemptions  were  requested  m 
apphcations  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  "Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applicabons  contain 
representabons  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
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wilh  the  DfpartnuTit  for  a  romplpif 
statement  of  the  fact*  and 
repre»«'ntrttion!i 

l.'nion  Bank  (tho  Bank)  Lncatnd  in  Lo* 
An]{«l«s.  Califomta 

lApplnHll.m  No    I)-  7W1) 

Pn'/H'tii-J  Ftitmption 

The  [)ep«rtinent  Is  considenng 

urantiiiH  an  exfrnptu'n  und»'r  thi> 
aijthonlv  iif  .*»■(  tion  4<)8<al  of  the  .Act 
and  »e(  fuin  4*r'S(i  \[1]  of  thf  (lode  and  m 
a(  I  (ird.iiu  e  with  the  pnx  edurt-g  net 
forth  in  KKISA  Pnx  edure  -S-l  (40  FR 
\M^\.  April  za.  tW'S)   If  the  exemption  ih 
granted  the  restrn  turn*  of  »e(  tion  4<16<a) 
of  the  .Ai  t  and  the  sanitionA  trsultinx 
from  the  application  of  section  4'^'S  of 
the  C*Kle.  hy  irason  of  section  4!>".S(i:)(  1 ) 
(A)  ihrouRh  (I))  of  the  Code  shall  not 
apply  to   1 1 1  The  proposed  use  of  assets 
fn)m  (  ertrtin  mnltt  emplovfr  pension 
plan*  (the  f'larisl   for  whu.h  ihc  (lank 
serves  as  a  directeti  trustee,  directed 
cor^torate  trustee,  directed  corjiorate  co 
trustee,  or  custodian,  for  permanent 
mortnaKe  loans  to  persons  |the 
Horrowers).  who  will  use  the  loan 
pro<  et'ds  to  pay  off  construction  loans 
originated  hy  the  Hank,  and  (2)  the 
execution  and  consummation  of  tri  party 
buy  sell  agreements  for  sui  h  mortxage 
loans  hy  the  Bank  with  the  borrowers 
and  the  Plans,  and  the  sutiaeqiient 
assignment  of  mortgage  notes  by  the 
(iank  to  the  Plans  pursuant  to  sucJi 
agreements.  pn)vided  that 

A   Kach  permanent  mortgage  loan  is 
expressly  approved  by  a  Tiduciary 
Independent  of  the  Bank  who  has 
authonty  to  manage  or  control  those 
Plan  assets  being  invested. 

B.  The  terms  of  each  such  transaction 
are  no  less  favorable  to  the  Plan  than 
the  terms  generally  availalile  in  an 
arms  length  transaction  tjefween 
unrelated  parties,  and 

C.  No  investment  management. 
advisory,  underwriting  or  sales 
commission  or  similar  compensation  is 
paid  to  the  Eiank  by  the  F'lan  with  r»;gard 
to  sut.h  transaction 

Temponiry  Nature  of  Exempt uu} 

This  exemption,  if  granted,  will  t)e 
effective  only  for  those  loans  which  are 
onginated  within  five  years  of  the  date 
on  which  the  Final  Clrant  of  this 
proposed  exemption  is  published  in  the 
Faderal  Ragister 

Nummary  of  Facts  and  Representations 

1  The  Bank  serves  as  a  directed 
trustee,  directed  corporate  trustee, 
dirflcted  corporate  co  trustee,  or 
custodian  of  the  Plans.  The  Plans  are  1» 
multiemployer  construction  trade  Taft 
flartley  pension  funds  with  assets  of 


approximately  $2-5  billion  The  Bank's 
services  to  the  Plans  consist  of  holding, 
receiving,  handling  and  disbursing  fundi 
as  instructed  by  an  independent  plan 
fiduciary  The  Bank  represents  that  it 
has  no  ^taretionary  authonty  with 
respect  to  the  management  of  assets  of 
the  Plans  and  does  not  render 
investment  advice  with  regard  to  the 
permanent  loans  made  by  the  Plans.' 
The  Bank  states  that  the  only  fiduciary 
n-latiunship  it  has  with  the  Plans  is  that 
of  a  dire<:ted  trustee,  dirw.ted  corporate 
trustee,  directed  corp<irate  co-tni.stee,  or 
custodian  for  such  Plans 

2.  In  the  ordinary  course  of  its 
commer<:ial  lending  activities,  the  [lank 
makes  conatruction  loans  to  the 
Bnrrt'wers.  who  develop  real  property 
for  pro)ei  ts  such  as  office  liuildings. 
shopping  cenlem.  apartment  houses. 
condoniinium  developments,  etc.  Tlie 
Hank  states  that  it  is  one  of  the  leading 
banks  in  California  in  making 
construction  loans  and  that  the 
borrowers  are  sonie  of  the  leading 
(levi-lop«T8  in  California   The  Borrowers, 
without  the  assistance  of  the  Bank, 
normally  obtain  a  commitment  for  a 
permanent  loan  to  pay  off  the  Bank's 
construction  loan  when  the  particular 
project  IS  completed.  However,  the  Bank 
states  that  the  Plana  are  precluded  from 
making  such  permanent  loans,  as 
investment  for  their  n'al  estate 
portfolios,  when  the  Bank  is  the 
construction  lender  for  the  project.  Thus, 
the  Plans  must  either  forego  these  real 
estate  investment  opportunities  or 
remove  the  Bank  as  a  trustee,  corporate 
trustee,  corporate  co-trustee,  or 
custodian 

3.  The  Bank  requests  an  exemption  to 
permit  the  use  of  assets  of  the  Plans  for 
permanent  loans  to  the  Borrower*,  who 
will  use  the  loan  prticeeds  to  pay  off  the 
construction  loans  onginated  by  the 
Bank.  The  Plans  do  not  propose  to 
originate  any  construction  loans  or  to 
participate  in  any  construction  loans 


'  Tu  tltc  otml  tiiat.  in  tlte  ordinary  coutm  of 
tnuinraa.  th«  Bank  or  try  of  Iti  ifFilmtpt  provitW 
"invvtUnenl  idvica    tu  an  «fflploy««  baneflt  plao 
within  (i»  meaninH  oi  r«)|ulation  29  CFR  251(X3- 
n|cM1Mii||B|  and  raconuneoda  an  invaatmanl  al  tha 
plan  •  aaarti  in  a  permananl  loan  wIict«  the 
prt>caada  will  ba  uaad  to  pay  of!  a  conitrucUon  loan 
onginalad  by  tlia  Bank,  the  praaencr  of  an  unrelalsd 
•ncond  fiduciary  acttnx  on  the  Bank's 
recuounandatioaa  on  tjvhalf  of  tha  plan  would  not 
tie  (ufficiant  o<  Inaulala  the  Bank  from  fiduciary 
liabiltry  undar  aaction  40(Hb|  of  the  Act  (Sec 
Advisory  Opmiona  M-OS.A  and  54-04A.  laaued  by 
the  Uepartnumt  on  January  4.  lOM)  The  [Vpartment 
!•  unabla.  a*  a  (letwiral  matter  to  conclude  ttuit 
Fulucary  Mlf-deaUng  of  thia  type  (If  preaent)  ii  in  the 
inlemst  or  protective  jf  ■  plan  and  its  participant! 
■nd  beneficianae  Thua.  the  Department  hai  limited 
the  e»»mptlve  relief  for  the  profxiaad  uae  of  the 
pnxiaeda  of  the  P^na  permananl  loana  to  aection 
4a(Ha|  viotationa  only 


onginated  by  the  Bank.  The  Bank  stales 
that  none  of  the  Borrowers  will  be 
parties  in  interest  with  respect  to  the 
Plans,  llie  Bank  also  states  that  no 
contnbuting  employers  of  the  Plans  will 
participate  as  contractors  or 
subcontractors  on  any  of  the  projects 
which  are  bein^  financed  by  the  Plans" 
permanent  loans  • 

4  The  Bank  represents  that  no  loan 
ongination  fees  will  be  paid  by  the 
Borrowers  to  the  Bank  for  permanent 
financing.  The  EJorrower  will  obtain 
commitments  for  permanent  financing 
either  through  direct  contacts  with  the 
Plans  or  through  mortgage  bankers.  Tlie 
lianks  slates  that  it  occasionally  acts  as 
■  bmker,  for  a  fee.  in  order  to  find  a 
permanent  lender  for  a  project 
However,  the  Bank  represents  that  it  has 
never  acted  as  such  a  broker  for  any 
employee  benefit  plan  for  which  it  acts 
as  a  fiduciary  and  that,  in  the  proposed 
transaction,  the  Btirrowers  will  not 
authonre  the  Bank  to  act  as  an  agent  for 
the  Borrower  to  obtain  permanent 
financing  for  any  project. 

All  of  the  permanent  loans  to  the 
Borrowers  will  be  onginated  by  the 
Plans  Therefore,  all  loan  ongination 
fees  will  be  paid  to  the  Plans.  In 
addition,  the  Bank  states  that  the  Plans 
will  not  t>e  required  to  pay  and  advisory, 
investment  management,  or  loan 
commitment  fee  to  the  Bank,  although 
such  loans  will  be  treated  as  assets  for 
the  normal  directed  trustee  or  custodial 
administration  fees  which  will  be 
assessed  hy  the  Bank.  However,  the 
Plans  may  request  the  Bank  to  service 
the  permanent  loans,  for  which  the  Bank 
will  receive  a  servicing  fee  • 

5  The  Bank  represents  that  m  some 
instances,  the  Plan*  and  the  Borrowers 
may  want  the  construction  loan  and  the 
permanent  loan  to  be  documented  in  the 
same  package.  In  such  instances,  the 
parties  will  enter  info  a  buy/sell 
arrar^ement.  Such  buy/sell 
arrangements  will  involve  a  written  tri- 
party  agreement  between  the  Borrower, 
the  Bank  (as  construction  lender),  and 
the  Plan  (as  permanent  lender).  There 
will  be  no  tri-party  agreements  with 
mortgage  bankers.  The  tri  party 
agreement  will  set  forth  the  terms  and 
conditions  of  both  the  construction  loan 


'  The  Department  notea  that  where  the 
conitruction  on  the  projieTty  which  aecxirea  a 
mortgage  loan  made  by  the  Plan  was  conducted  by 
a  contributing  employer,  and  a  pnncipal  of  aucfa 
employer  exeroMS  fiduciary  authonty  in  approving 
the  Mars  inveatment  in  the  mortgafie.  a  prohibited 
tranaaction  may  occur  which  would  not  be  covered 
by  thi*  exemption. 

*  The  Bank  ttatet  that  all  lervicing  arrangement! 
for  the  Plans  permanent  loan  portfolioa  would 
comply  with  aection  40fl(h|(2|  of  the  Act  and  the 
refiulahons  thereunder 


and  the  permanent  loans.  When  the  Plan 
makes  a  commitment  to  provide  a 
permanent  loan  for  a  project  upon 
completion  of  its  construction,  pursuant 
to  a  buy-sell  arrangement,  the  tri-party 
agreement  will  commit  the  Borrower  to 
us  the  proceeds  of  the  permanent  loan  to 
repay  the  Bank's  construction  loan. 

In  all  cases,  the  Bank  as  construction 
lender  will  have  a  hen  interest  in  the 
property  which  is  the  subject  of  the 
Plans  permanent  loan  commitment.  In 
the  absence  of  a  buy-sell  arrangement, 
the  Bank  states  that  when  its 
construction  loan  is  paid  off  with  the 
proceeds  of  the  Plan's  permanent  loan, 
the  Bank  will  convey  its  lien  interest  in 
the  property  to  the  Borrower,  who  will 
simultaneously  convey  the  lien  interest 
to  the  Plan.  However,  in  a  buy/sell 
arrangement,  the  Bank  will  "sell"  or 
assign  the  existing  lien,  including  the 
mortgage  note  and  supporting 
documents,  to  the  Plan.  The  Bank  states 
that  in  no  case  will  it  advance  funds  to 
the  Borrower  under  the  permanent  loan. 

6.  The  Bank  represents  that  it  will  not 
be  involved  in  the  decision  by  the  Plans 
to  invest  in  any  permanent  loan  on  a 
real  estate  project.  In  all  cases, 
independent  Plan  fiduciaries  and 
investment  advisers  will  review  the 
proposed  transactions  and  will  examine 
the  interest  rates,  financial  statements, 
projected  returns,  appraisals  and  other 
factors  relating  to  the  investment  before 
advising  the  Plan  to  make  a  permanent 
loan.  The  Bank  will  be  subject  to  the 
investment  directions  of  the  investment 
managers  and  advisers  for  the  Plans. 

With  respect  to  the  construction  loans 
originated  by  the  Bank,  the  Bank  states 
that  it  may  require  the  Borrowers  to 
furnish  certain  information,  such  as  a 
list  of  all  material  dealers,  laborers  and 
subcontractors  with  whom  agreements 
have  been  made  by  either  the  general 
contractor  or  the  Borrower  regarding  the 
construction  for  a  particular  project.  The 
Bank  requests  such  information  in  order 
to  evaluate  the  credit  worthiness  of  the 
transactions.  However,  the  Bank  states 
that  because  if  is  not  involved  in  the 
process  by  which  the  Plans  decide 
whether  to  provide  permanent  financing 
for  particular  projects,  it  will  not  be 
aware  of  any  non-economic  factors  that 
may  be  considered  by  the  Plans' 
fiduciaries  in  making  the  investments, 
such  as  a  requirement  that  construction 
on  a  particular  project  be  performed  by 
contractors  and  subcontractors  who 
employ  only  union  construction  labor.* 


7.  The  Bank  states  that  investments  by 
the  Plans  in  real  estate  projects  as 
permanent  lenders  are  common  in  the 
current  real  estate  financing  market.  The 
Bank  also  asserts  that  the  proposed 
exemption  is  appropriate  for  the 
transactions  described  herein  because 
of  the  absence  of  potential  for  abuse  by 
the  Bank  and  because  a  denial  would 
unduly  restrict  the  Plan's  choices  of 
potential  Borrowers  to  those  who  have 
not  secured  a  construction  loan  from  the 
Bank,  which  is  merely  a  directed  trustee, 
directed  corporate  trustee,  directed 
corporate  co-trustee,  or  custodian  for  the 
Plans.  The  Bank  represents  that  there 
will  be  no  scheme  or  arrangement,  other 
than  an  arm's-length  tri-party 
agreement,  between  the  Borrowers,  the 
Bank,  and  the  Plans  regarding  the 
proposed  construction  and  permanent 
loan  financing. 

8.  In  summary,  the  Bank  rt^presents 
that  the  proposed  transactions  will 
satsify  the  statutory  criteria  of  section 
408(c)  of  the  Act  because:  (a)  the  Bank 
will  have  no  discretionary  authonty 
regarding  the  management  or 
disposition  of  the  assets  of  the  Plans  and 
will  not  be  an  investment  adviser  for  the 
Plans  with  respect  to  the  proposed 
loans;  (b)  the  fiduciaries  of  the  Plans, 
who  are  independent  of  the  Bank,  will 
make  all  investment  decisions  for  the 
Plans,  including  all  decisions  relating  to 
the  proposed  permanent  loans:  (c)  the 
terms  of  the  permanent  mortgage  loans 
will  be  no  less  favorable  to  the  Plan 
than  the  terms  generally  available  in 
arm's-length  transactions  between 
unrelated  parties;  (d)  no  investment 
management  fee,  advisory  fee, 
underwriting  fee,  sales  commission,  or 
other  similar  compensation  will  be  paid 
to  the  Bank  by  the  Plans  with  respect  to 
such  transactions;  (e)  the  Bank  will  play 
no  role  in  securing  permanent  loans 
from  the  Plans  for  the  Borrowers;  and  (f] 


*  The  Department  notes  that  aection  4(H(a)(l)  of 
the  Act  requlrea,  among  other  thing*,  that  a 
fiduciary  of  ■  plan  muat  act  prudently,  solely  in  the 
Intereat  of  the  plan's  participants  and  benefidariea. 
■nd  for  the  axciuatve  purpoae  of  providing  benefits 


to  participants  and  beneficiaries  when  making 
investment  decisions  on  behalf  of  a  plan.  In  order  to 
act  prudently  in  making  investment  deasions.  the 
trustees  must  consider,  among  othi>r  factor*,  the 
availability,  risk*  and  potential  return  of  alternative 
investments  for  the  plan.  Investing  plan  aaaeti  in 
loans  meeting  these  criteria  would  not  satisfy 
secbon  404(a)(1]  if  such  loans  would  provide  the 
plan  with  less  return,  in  comparison  to  risk,  than 
comparable  investments  available  to  the  plan  or  if 
such  loans  would  involve  a  greater  risk  to  the 
security  of  plan  assets  than  other  investments 
ofTering  a  similar  return. 

Thus,  in  deciding  whether  and  to  what  extent  to 
invest  in  mortgage  loans,  the  trustees  must  consider 
only  factors  relating  to  the  interests  of  the  plan 
participants  and  beneficiaries  in  their  retirement 
incomes.  A  decision  to  make  a  loan  may  not  be 
Influenced  by  a  desire  to  stimulate  business  in  a 
particular  geographic  area  or  to  encourage  the  uae 
of  union  labor  unless  the  investment  when  fudged 
solely  on  the  basis  of  Its  economic  value,  would  be 
equal  to  or  superior  to  alternative  investments 
available  to  the  plan. 


no  permanent  loans  will  be  made  to 
persons  who  are  parties  in  interest  with 
respect  to  the  Plans. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number ) 

American  Express  Company  Located  in 
New  York,  New  York 

[Application  Nos.  D-7662  and  D-7832| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28,  1975).  If  the  exemption  is 
granted.  Amencan  Express  Company 
End  its  affiliates,  including  IDS  Financial 
and  Shearson  Lehman  Hutton.  Inc. 
(collectively.  American  Express),  except 
for  E.F.  Hutton  &  Company,  Inc., 
(Hutton).  shall  not  be  precluded  from 
functioning  as  a  "qualified  professional 
asset  manager"  pursuant  to  FVohibited 
Transaction  Exemption  84-14  (FIE  84- 
14,  49  FR  9494,  March  13. 1984)  solely 
because  of  American  Express's  failure 
to  satisfy  Section  1(g)  of  PTE  84-14  as  a 
result  of  its  affiliation  with  Hutton. 

Effective  Date:  If  granted,  this 
exemption  will  be  efi^ective  as  of  the 
date  on  which  American  Express 
became  an  affiliate  of  Hutton. 

Summary  of  Facts  and  Representations 

1.  Shearson  Lehman  Hutton  Inc. 
(Shearson),  which  is  incorporated  m 
Delaware,  is  a  wholly-owned  subsidiarv 
of  Shearson  Lehman  Brothers  Hold;.-ss 
Inc.  (Shearson  Holdings),  which  in  turn 
is  a  majority-owned  subsidiary  of 
American  Express  Company.  Both 
Shearson  Holdings  and  Amencan 
Express  are  publicly-owned  companies 
whose  stock  is  traded  on  the  .New  York 
Stock  Exchange.  American  Express  and 
its  subsidiaries  form  a  diversified 
financial  and  travel  services  company. 

On  January  13. 1988,  over  90  percent 
of  the  stock  of  E.F.  Hutton  Group  Inc 
(Hutton  Group),  the  parent  company  of 
Hutton,  was  tendered  to  SLBP 
Acquisition  Corp.  (SLBP).  a  wholly- 
owned  subsidiary  of  Shearson  Holdings 
pursuant  to  an  Agreement  and  Plan  of 
Merger  (Merger  Agreement)  dated 
December  2, 1987,  as  amended  on 
December  28. 1987,  entered  into  among 
Shearson  Holdings,  SLBP,  and  the 
Hutton  Group.  On  January  21. 198a  as 
permitted  by  the  terms  of  the  Merger 
Agreement,  SLBP  assigned  its  right  to 
purchase  those  shares  so  accepted  to 
Shearson.  and  Shearson  purchased  the 
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share*.  As  a  re«ult  of  the  acquiailiun  of 
the  Mutton  Croup  Block.  Sh«ar»on 
controls  the  Hulton  Group  and  indirectly 
control*  Hutfon. 

2  On  May  2,  1985,  Mutton  entered  a 
plea  of  guilty  (the  CFUiity  I'lea)  to  an 
InfortTiHtion  filed  in  the  United  States 
DiHtru  t  Court  fur  the  Middle  Uistnt  t  uf 
IVnn^vlvania  The  Information  chan?f"d 
that  Milton  h.ii  violated  the  fpdernl 
njHil  and  wirv>  fraud  statutes  in 
connection  with  its  hdndlmK  of  rtrtain 
che(  king  accounts  it  maintiiined  for  the 
deposit  of  Its  own  funds  during  the 
period  from  |u!y  1,  1»H)  to  February  2rt, 
1982.  As  a  remii;  i)f  the  Cuilty  Plea. 
Mutton  akjn-fd  in  pay.  and  has  paid,  a 
criminal  tine  of  S-I.UW.CXM  plus  $750  IXX) 
to  defray  the  costs  of  the  Kovernmenf 
mvesiiKation.  Mutton  further  agreed  to 
establi.sh.  and  hxs  established,  a 
restitut.on  prM^ani  for  the  benefit  of 
commiTi.irtl  bucks  that  may  have  been 
damaged  t>y  it.s  at  turns.  None  of  the  acts 
alleged  in  the  liiformation,  however, 
involved  funds  or  securities  owned  by 
any  investmeiil  advisory  or  brokerage 
clients  of  Mutton  or  any  employee 
benefit  plan  fur  which  Mutton  or  any 
affiliate  is  a  par'y  in  inten-sf. 

3  On  May  IH,  IWa.  Mutton  entered  a 
plea  of  guilty  I  the  Pnividence  Plea)  in 
the  L'iiiled  Slat.'i  District  Court  for  the 
Uistru  t  of  Khrnle  Island  on  two  counts 
of  violating  the  Hank  Se<;rt'cy  Act  and 
one  count  of  con.spiracy  to  violate  that 
Act   1  lutlon  agreed  to  pay   and  h.is  paul. 
an  aggregate  fine  (if  $1  OliViXX)  as  a 
result  of  the  IVov  ulence  Pli'n  Tfie 
Information  filed  by  the  government  in 
connection  with  the  l*rovidence  Plea 
alleges  that  the  conduct  lif  the  two 
brokers,  formerly  employed  at  Mutton 
IVov.dc'nce.  was  m  violation  of  the  B<ink 
Se<  rei  y  Act  The  Hank  Secrecy  Act 
requires  the  filing  of  a  ("urrency 

1  ra.MSaclion  Report,  under  certain 
circunislances.  if  morn  than  $1(1. (HX)  in 
cash  IS  deposited  with  a  financial 
institution    The  brokers  unlawful 
conduct  oc»:urreil  primarily  in  the  periixl 
from  19A2  to  litfUJ.  and  no  suiii  conduct 
transpired  later  than  October  1WH4 — 
more  ih.tn  three  years  before  Shearson 
acquired  its  maionty  interest  in  Mutton 

4  The  applicant  represents  that 
although  none  ul  the  unlawful  conduct 
that  occurred  at  Mutton  Providence 
Involved  Mutton's  investment 
management  activities  or  any  ERISA 
plans.  Mutton's  Cuilty  Pleas  preclude 
Mutton  and  its  affiliates  from  *e.rvlng  a* 
a  "qualified  profmsionitl  asset  manager" 
IQPAM)  pursuant  to  sections  l^g]  and 
V'ld]  of  PTF,  84- U.  SectUMi  1(g)  of  PIT. 
ft4-14  precludes  a  person  who  otherwise 
qualifies  *•  •  QPAM  from  serving  •■  a 
QPAV1  if  such  p«r«oa  or  an  affiluia 


thereof  has  within  the  10  years 
immediately  preceding  the  transaction 
been  either  convicted  or  released  from 
impnsonment  as  a  result  of  certain 
criminal  activity  For  purpoae*  of  aection 
1(g)  of  PTE  84-14,  an  "affiliate"  of  a 
person  is  defined  tn  relevant  part  as 
any  person  directly  or  indirectly, 
through  one  or  more  intermediariea, 
coritroiling.  controlled  by.  or  under 

common  control  wnth  the  person 

(PTF,  84-14.  section  V(d)).  As  such, 
under  this  definition  American  F.xpress. 
She-inion  Moldings  and  all  of  their 
majonty-owned  subsidiaries  would  be 
considered  affiliates  of  Mutton  as  a 
result  of  Shearson's  acquisition  of  a 
<:ontr<iIling  Interest  in  the  Mutton  Group. 

5  Neither  American  Expre?!S  nor  its 
wholly-owneti  direct  or  indirect 
siibRidiaries  were  affiliates  of  Mutton  at 
the  time  the  events  underlying  the 
Mutton  convictions  occurred.  They  are 
not  now  controlled  by  Mutton  or  by  the 
individuals  involved  in  the  transactions 
which  led  to  the  Mutton  convictions. 
There  has  been  no  suggestion  that  the 
events  leading  to  the  Mutton  convictions 
have  extended  into  the  period  since 
Mutton  became  affiliated  with  Amencan 
Express.  None  of  those  persons 
n-sponsible  for  the  transactions  leading 
to  the  Mutton  convictuins  is  now 
employed  by  American  Express  or  its 
sidisiilianes 

6.  The  applic.int  asserts  that  failure  to 
grant  the  requested  exemption  will 
pnihihit  such  plans  for  which  American 
Express  or  its  subsidiaries  act  as 
mvehtment  manager  from  engaging  in 
transactions  with  parties  in  interest  that 
would  otherwise  be  permitted  under 
niv  84-14  and  will  cause  plans  to  forego 
attractive  investment  opportunities.  The 
applicant  and  :!3  subsidiaries  typically 
engage  in  real  estate  transactions  which 
may  be  structured  in  a  variety  of 
different  ways,  including  participating 
mortgages,  joint  ventures  or  other 
partnership  interests,  or  outright  fee 
ownership.  In  all  of  these  contexts,  there 
is  a  significa!il  nsk  that  the  party  with 
which  the  pi. in  is  dealing  will  be  a  party 
in  interest  Given  the  size  of  the  plans 
which  the  applicant  and  its  subsidiaries 
represent  the  large  number  of  service 
providers  (particularly  financial 
institutions]  which  such  plans  engage 
and  the  breadth  of  the  ERISA  definition 
of  "party  in  interest",  it  is  not 
uncommon  for  a  proposed  transaction  in 
the  private  real  estate  market  to  involve 
a  party  In  Interest. 

Thus,  the  prohibition  against  serving 
as  a  QPAM  would  deprlva  the  applicant 
and  its  subsidiaries  of  the  ability  to 
render  investment  advisory  services  to 
many  ERISA  clients  that  must  rely  on 


the  QPAM  Exemption  to  avoid 
inadvertent  prohibited  transactions.  In 
the  absence  of  the  relief  requested,  the 
applicant  and  its  siibsidiahes  could  be 
forced  to  curtail  their  future  operations 
as  they  relate  to  ERISA  clients.  In  this 
regard,  prior  to  Shearson's  acquisition  of 
Mutton,  several  of  the  applicant's 
subsidiaries  were  charting  their  course 
of  future  business  activities  in  the 
expectation  that  they  would  be  able  to 
avail  themselves  of  the  QPAM 
F.xemption 

7  Accordingly,  the  applicant  proposes 
that  for  the  purpo.ses  of  section  V(d)  of 
pre  84-14  Mutton  not  be  considered  an 
affiliate  of  American  Express  in  order 
that  American  Express  and  its 
subsidiaries  may  continue  to  avail 
themselves  of  the  provisions  of  PTE  84- 
14,  nothwithstanding  the  acquisition  of 
Mutton  by  Shearson  and  ihe  resultant 
failure  to  comply  with  section  1(g)  of 
PTE  84-14 

8.  The  applicant  represents  that  the 
following  sefegnurds  will  be  present  to 
assure  that  the  flexibility  which  PTE  84- 
14  provides  will  be  utilized  by  American 
F^press  in  a  manner  protective  of  and 
beneficial  to  both  ERISA  plans  and  their 
participants; 

(a)  PTE  84-14  includes  numerous  other 
conditions  all  of  which  would  continue 
to  apply  and  to  assure  that  the  best 
interests  of  ERISA  plans  are  ser\ed. 

(b)  Many  of  Amcncan  Express's 
ERISA  plan  clients  arc  large  plans,  and 
hence  have  access  to  the  resources  and 
sophistication  nc^eded  to  properly 
monitor  Amcncan  pjepress's 
performance  as  investment  manager, 

((■)  All  of  the  Mutton  criminal  activity 
in  question  occurred  prior  to  its 
acquisition  by  Shearson.  Shearson  is 
fully  cooperating  with  all  ongoing 
government  investigations,  and 
Shearson  is  actively  working  to  install 
various  safeguards  and  procedures 
designed  to  protect  agninst  such 
violation.s  in  the  future;  and 

(d)  As  investment  advisers  registered 
under  the  Investment  Advisers  Act  of 
1940  (the  Advisers  Act],  several  of  the 
subsidiaries  of  American  Expresh  are 
subject  to  the  jurisdiction  of  the 
Securities  and  Exchange  Commission 
(SEC)  and  to  the  substantive 
requirements  of  the  Advisers  Act.  Such 
subsidiaries  must  make  annual  filings 
with  the  SEC  and  is  subject  to 
unannounced  audits  by  the  SEC  to 
assure  compliance  with  the 
requirements  of  the  Advisers  Act 

9.  In  addition,  the  applicant  represents 
that  Hutton  and  Shearson  have  taken  a 
number  of  steps  to  ensure  that  conduct 
such  as  that  leaduig  to  the  Cuilty  Plea 
and  the  Providence  Plea  will  not  recnr. 


In  connection  with  the  Guilty  Plea. 
Hutton  acted  to  recompense  its 
depository  banks  for  any  harm  that  may 
have  been  caused  by  the  illegal  acts. 
Hutton  offered  to  make  full  restitution 
(including  interest  to  date  of  payment] 
to  any  bank  with  which  it  maintained  a 
deposit  relationship  during  the  period 
July  1. 1980  to  December  31, 1982  for  any 
net  uncompensated  interest  losses 
incurred  by  the  bank  as  a  result  of 
Hutton's  having  drawn  on  uncollected 
funds  without  prior  written  agreement. 
Hutton's  offer  to  reimburse  its  banks 
included  unreimbursed  service  fees, 
unreimbursed  charges  in  respect  of  uses 
of  uncollected  funds,  and  interest  on  the 
foregoing  amounts. 

The  applicant  represents  that  Hutton 
also  initiated  changes  in  its 
organizational  structure  and 
management  practices  as  follows: 

(a)  Nearly  all  of  Hutton's  fmancial 
operations  were  realigned  and  subjected 
to  centralized  control, 

(b)  Hutton  also  installed  a 
computerized  Branch  Information 
Processing  System  to  expedite  and 
improve  communications  between  its 
New  York  headquarters  and  its  more 
than  400  branches,  which  allows 
Hutton's  headquarters  in  New  York  to 
monitor  drawtjown  activity  at  the 
branch  and  regional  levels. 

(c)  Hutton  also  held  instructional 
meetings  for  its  employees  in  18  cities 
from  coast  to  coast  with  respect  to  the 
nature  of  the  activities  that  were  found 
unlawful  and/or  now  are  enjoined,  and 
explained  the  revised  internal  controls 
and  auditing  procedures  that  Hutton 
was  putting  in  place  with  respect  to  its 
cash  concentration  system. 

10.  Subsequent  to  the  Guilty  Plea, 
Hutton  Group  retained  the  Honorable 
Griffin  Bell  former  Attorney  General  of 
the  United  States  and  a  one  time  Judge 
of  the  United  States  Court  of  Appeals 
for  the  Fifth  Circuit,  to  conduct  an 
independent  inquiry  into  the  cash 
management  practices  to  which  Hutton 
pleaded  guilty, 

fudge  Bell  found  that  ultimate 
management  responsibility  for  the 
practices  in  question  rested  with 
Thomas  P.  Lynch,  then  Executive  Vice 
President  and  Chief  Financial  Officer  of 
Hutton,  and  with  Thomas  P.  Morley, 
then  Senior  Vice  President  and  Money 
Mobilizer  of  Hutton.  Judge  Bell 
determined  that  the  practices  were 
developed  and  carried  out  by  middle 
management  employees  who  generally 
believed  they  were  operating  within  the 
law,  and  that  Messrs.  Lynch  and  Morley, 
though  not  bearing  any  criminal 
responsibihty  for  the  practices,  should 
have  detected  and/or  prevented  them. 
Following  the  release  of  the  Bell  Report, 


both  Mr.  Lynch  and  Mr.  Morley 
relinquished  their  positions. 

The  Bell  Report  also  recommended 
substantial  monetai^  and  other 
sanctions  against  other  Hutton 
employees.  All  of  the  culpable  Hutton 
employees  involved  in  the  activities 
which  led  to  the  Guilty  Plea  resigned  or 
were  dismissed  prior  to  Shearson's 
acquisition  of  Hutton  Group.  In  addition. 
Judge  Bell  recommended  a  number  of 
procedural  and  structural  reforms 
designed  to  ensure  that  the  practices  in 
question  did  not  recur. 

These  changes  included: 

(a)  Restructuring  the  financing, 
financial  control,  operations  and  general 
counsel  functions; 

(b)  Establishing  a  separate  audit 
committee  to  specifically  review 
Hutton's  activities  and  supplement  the 
existing  audit  committee  of  Hutton 
Group,  with  full  access  to  the  chief 
executive  officer  and  the  board  of 
directors;  and 

(c)  Working  in  conjunction  with  the 
Ethics  Resource  Center  in  Washington, 
DC,  to  develop  a  corporate  code  of 
ethics,  supplemented  by  educational 
and  monitoring  programs. 

11.  In  late  December  1987,  following 
the  announcement  of  Shearson's 
acquisition  of  Hutton,  Shearson  retained 
outside  counsel  to  conduct  an  internal 
investigation  and  provide  legal  advice 
concerning  compliance  by  Hutton,  prior 
to  its  acquisition  by  Shearson,  with  the 
reporting  requirements  of  the  Bank 
Secrecy  Act. 

The  investigation  revealed  certain 
unreported  currency  transactions  at 
Hutton  branch  offices,  prior  to 
Shearson's  acquisition  of  Hutton.  A 
majority  of  potential  non-reporting 
occurred  in  two  New  York  retail  offices, 
with  isolated  instances  of  possible  non- 
reporting  found  in  seven  additional 
Hutton  branch  offices  in  the  New  York 
metropolitan  area.  No  such  instances 
were  found  in  the  offices  reviewed 
outside  the  New  York  area.  The  persons 
potentially  involved  in  the  possible 
violations  were  exclusively  branch 
office  personnel.  Outside  counsel  is  in 
the  process  of  evaluating  the  possible 
involvement  of  any  individuals  in  these 
branches  and  will  provide  Shearson 
with  a  report  as  to  such  involvement. 
Shearson  has  advised  the  United  States 
Attorney  for  the  Southern  District  of 
New  York  of  Shearson's  internal 
investigation  and  is  cooperating  with  the 
United  States  Attorney  in  his  inquiry. 

12.  The  applicant  states  that  in 
connection  with  Shearson's  request  for 
an  exemption  from  the  Securities  and 
Exchange  Commission  from  the 
provisions  of  section  9(a)  of  the 


Investment  Company  Act  of  1940.* 
Shearson  at  its  expense  has  agreed  to 
retain  independent  auditors: 

(a)  To  confirm  that  the  Shearson 
currency  reporting  procedures  are  in 
place,  and  that  the  computer  software 
program  used  in  connection  with  the 
procedures  is  operational,  with  respect 
to  each  former  Hutton  branch  office; 

(b)  To  review  the  procedures  (i)  to 
determine  whether  the  procedures  are 
reasonably  designed  to  ensure 
compliance  with  the  currency 
transaction  reporting  provisions  of  the 
Bank  Secrecy  Act,  (li)  to  detect  non- 
compliance with  the  procedures,  and 
(iii)  to  make  recommendations,  if 
appropriate,  for  changes  in  the 
procedures  and  staffing  necessary 
reasonably  to  ensure  compliance  with 
applicable  law  relating  to  currency 
transaction  reporting;  and 

(c)  To  report  to  Shearson  the  results  of 
its  review. 

Upon  completion  of  the  auditor  s 
review,  Shearson  will  submit  the  report 
and  recommendations,  if  any.  to  the 
Commission,  together  with  a  report  by 
Shearson  setting  forth  the  action  it  has 
taken  or  proposes  to  take  concerning  the 
implementation  of  the 
recommendations. 

13.  The  applicant  states  that  as  of 
February  8.  1988.  as  part  of  the 
consohdation  of  the  Hutton  branch 
offices  into  the  Shearson  branch  office 
system,  each  Hutton  branch  had  been 
made  subject  to  the  same  mtemal 
procedures  for  processing  currency 
transactions  as  those  to  which  Shearson 
is  subject.  Shearson's  procedures  with 
respect  to  currency  transaction  reporting 
were  adopted  as  a  means  of  avoiding 
the  type  of  situation  that  occurred  at 
Hutton-Providence.  The  procedures 
prohibit  the  deposit  or  pa>Tnent  in 
currency  at  any  Shearson  or  Hutton 
branch  office.  The  procedures  also 
mandate  that  any  Shearson  or  Mutton 
employee  who  is  asked  by  a  customer  to 
deposit  currency  in  any  account,  inform 
the  customer  that  Shearson  and  Hutton 
will  only  accept  a  non-cash  instrument 
and  will  not  accept  cash.  The 
procedures  further  protect  against  the 
kind  of  irregularities  that  occurred  at 
Hutton-Providence  by  requinng 
Shearson  and  Hutton  employees  to 


•  Section  9(a)  of  the  Investment  Company  Act  of 
1940  stalea.  in  pari,  thai  it  shall  be  unlawful  for  a 
person  to  »er\e  as  or  act  in  the  capacity  of 
employee,  officer,  director,  member  of  an  advisory 
board,  investment  advisor,  or  depositor  of  any 
registered  investment  company,  or  pnncip<>l 
underwriter  for  any  registered  open^end  company, 
registered  unil  investmenl  trust  or  registered  face 
amount  certificate  company  if  such  person,  or  an 
afTiliate  of  such  person,  has  engaged  m  certain 
criminal  activity  [as  specified  in  section  9(a)ll|l. 


'  .8 A  I,.'. 


■  M(\-'\ 
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notify  inunadiately  not  only  their  branch 
manager,  but  also  Shearson'i 
Compllanc*  Department,  If  any 
customer,  during  a  limited  period  of 
time,  deposits  a  series  of  cashier's 
checks,  traveler's  checks,  money  orders 
or  checks  in  bearer  form  (i  ^  .  checks 
made  payable  to  cash  or  endorsed  m 
blank)  that  are  nach  under  fl 0,000  but 
collectively  e.xceed  fl 0.000. 

The  applicant  also  notes  that  as  an 
additional  safejfiiard  asalnit 
irreKuirtntie*  In  currency  transaction 
n'portms.  the  procedures  expressly 
fortiid  Sheamon  and  Hutton  bmken  and 
all  other  Sheamon  and  Mutton 
employees  from  engaging  in  any  of  the 
following  activities 

(rt)  Taking  possession  of  currency  for 
a  custr)mer 

(b)  Ksrorting  a  customer  to  a  rinancial 
Institution  to  convert  currency  to  an 
acceptable  means  of  payment:  and/or 

(c)  Atlvising  a  customer  as  to  how  to 
"slHii  ture"  hii  trrtosai  tion  wilh  a 
finunnal  institution  in  ortler  to  avoid  the 
financial  institution's  reporting 
requirements  under  the  Currency 
Transaction  Rep<irting  \c\ 

Shearson  and  Hutton  employees  ar* 
also  informe*]  that  failure  to  crnnply 
with  these  procedures  will  subi|P<"'  'he 
offander  to  internal  disciplinary  action 
and  possibly  to  civil  and  criminal 
liability  f(jr  violating  Federal  law. 

14   In  summary   the  applicant 
represents  that  this  proposed  exemption 
satisfies  the  cnlena  of  section  ^1B(a)  of 
the  Act  because,  among  other  thingii   (a) 
American  Express  and  its  subsidianes 
are  operate*!  independently  of  Mutton; 
|h|  none  of  American  Express's  officers 
is  an  officer  or  employee  of  Mutton:  (c) 
Mutton's  criminal  activity  in  every  case 
took  place  before  its  acquisition  by 
SheariKin.  (d)  both  Mutton  and  Shearson 
have  undertaken  »ul>stantial  reforms 
and  put  In  place  procedure*  designed  to 
prevent  any  recurrence  of  the  criminal 
activity;  (e)  the  other  provisions  of  PTF. 
ft4-14  taken  together  with  Sheurson's 
independent  audit  procedures 
established  pursuant  to  Its  exemption 
request  under  section  9(a)  of  the 
Investment  Company  Act  of  IMO,  are 
sufflaent  to  assure  that  the  best 
interests  of  the  ERISA  plans  and  their 
parlu  ipanis  are  served,  and  (0 
American  Express  and  Its  subsidiaries 
will  l)«  able  to  take  advantage  of  a 
l>ro«deT  variety  of  attractive  investment 
opportunltlefl  on  behalf  of  the 
participants  and  beneficiaries  of  its 
clients'  plan&. 


pon  njnTMm  imfoiiatiow  contact: 

|oa«ph  L  Roberts  111  of  the  Department, 
lelephuae  (202)  U3-«a81.  (This  Is  not  a 
toll  free  mtmber  ) 


GmwroJ  Informatkon 

The  attention  of  interested  pervons  Is 
dirvctad  to  the  following! 

(1)  The  fad  that  a  transaction  Is  the 
subject  of  an  exemption  under  section 
40B<a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  In  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
re«p<jn»ibility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduuery  to  dis<Jiarge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  tiie  participants  and 
bencricianes  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(lMB)  of  the  Act  nor  does 
it  affect  the  requirement  of  section 

44n (a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and /or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  Is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan,  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  m  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitionai  rules. 
Furthermore,  the  fact  that  a  transaction 
IS  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transection  is  In  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
rf- presentations  contained  in  each 
Hpplication  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  St  Washtnglcm.  DC  this  10th  day  of 
Martii  1980 

RobOTi  I  DoyW. 

Director  of  RtfffiilalKmt  and  IrterprftotJonu. 
f'fntion  and  Wrifan  Ben^rtt  Adminigtration 
|FR  Doc.  8B-«noe  Pllad  3-14-80;  »:46  am] 
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NATIOMAL  AEROMAUnCS  AND 
SPACE  ADMWttSTRATION 


■17) 


NASA  Advleory  CowKi  (NAC). 
Aeroepace  Medicine  Advtaory 
Committee  (AMAC);  lieetk>o 


r  National  Aeronautics  Space 
Administration. 
action:  Notice  of  meeting. 

•UHMAfrr:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  Space  Administration 
snrKMinces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Aerospace 
Medicine  Advisory  Committee. 
DATl  AND  TUNC:  March  za  1989.  8:30  a.oL 
to  5  p  m..  March  29.  1988.  9  a.m.  to  5 
p.m„  and  March  30. 1989.  9  a.m.  to  10;30 
a.m. 

AOONUS:  Capita!  Gallery  East.  Room 
204.  600  Maryland  Avenue  SW, 
Washington.  DC  20024. 
rom  nOTTHcn  eiromiATioN  contact 
Dr.  )ams  Stokloea.  Code  EBM.  National 
Aeronaubcs  Space  Administration, 
Washingtoa  DC  20546  (202/453-1525). 
SU^M^MCITTAIIV  IMTOMtATKNC  The 
Aerospace  Medicine  Advisory 
Committee  consults  with  and  advises 
the  NASA  Office  of  Space  Science  and 
Applications  (OSSA)  on  long-range 
plarming  of  aerospace  medicine 
research.  TTie  Committee  will  meet  to 
discuss  the  Life  Sciences  Strategic  Plan, 
review  the  Life  Sciences  Subcommittee 
activities,  receive  reports  on  the  NASA 
IJfe  Support  Program.  Space  Station 
Construction,  Soviet  Life  Sciences,  and 
other  Committee  activities.  The 
Committee  is  chaired  by  Dr.  Marry  C 
MoUoway  and  is  composed  of  24 
members  Tlie  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  40  people 
including  members  of  the 
Subcommittee). 
Type  of  SU'fUng:  Open 

Tuesday.  March  28 

8:30  a.m. — Opening  Remarks. 

9  a.m. — NASA  Life  Support  Program 

Overview  and  Discussion. 
3  30  p.m. — Office  of  Aeronautics  and 

Space  Technology  (OAST)  Muman 

Factors  Overview  and  Discussion. 
5  p  m. — Adjourn. 
Wednesday,  March  29 
9  a.m. — Radiation  Program  Overview 

and  Discussion. 
11:30  a.m. — Space  Station  Construction 

Plans. 
1:30  pjn. — Overview  of  Soviet  Life 

Sciences  Data. 


2:30  pjn. — Operational  Medicine 
Discipline  Working  Croup  Activities. 

3  p.m. — Life  Sciences  Strategic 
Implementation  Plan. 

4  p.m. — Life  Sciences  Subcommittee 
Activities. 

4:30  p.m. — Committee  Discussion. 

5  p.m. — Adjourn. 
Thursday,  March  30 

9  a.m. — Life  Support  Management 
Working  Croup  Activities  and 
Recommendations. 

10:30  a.m. — Adjourn. 

March  a,  1989. 
AoDB  Bradloy, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  Space  Adjninistration. 
[VR  Doc.  89-5900  Filed  3-14-89;  8:45  am] 
BnjJNa  cooc  rsio-ot-e 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Muek:  Advisory  Panel:  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Composers 
Prescreening  Section)  to  the  National 
Council  on  the  Arts  vtrill  be  held  on  April 
4-5, 1989,  from  9:00  a.m.-5:30  p.m.  in 
room  M-14  of  the  Nancy  Hanks  Center, 
1100  Permsylvania  Avenue.  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Mumanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  Slates 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 
Yvonne  M.  SaUne, 

Director.  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doa  8»-e017  Filed  3-14-89;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-318] 

Baltimore  Gae  and  Electric  Co^  Cirfvert 
Cliffs  Nuclear  Power  Plant,  Unit  No.  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  one-time 
exemption  from  the  requirements  of 
Sections  in.D.2(a)  and  m.D.3  of  10  CFR 
Part  50  and  a  temporary  amendment  to 
Unit  2  Technical  Specification  (TS)  3/ 
4.6.1,  "Containment  Systems,"  to  Facility 
Operating  License  No.  DPR-69  issued  to 
the  Baltimore  Cas  and  Electric  Company 
(the  licensee)  for  operation  of  the 
Calvert  Cliffs  Nuclear  Power  Plant,  Unit 
No.  2.  located  in  Calvert  County. 
Maryland.  The  proposed  temporary 
amendment  and  one-time  exemption, 
submitted  via  the  applications  dated 
December  14  and  21, 1988.  respectively, 
as  supplemented  on  February  17, 1989, 
would  provide  up  to  a  four  week  (28 
days)  extension  to  the  maximum 
permissible  retest  interval  of  two  years 
for  Types  B  and  C  containment  local 
leak  rate  tests  (LLRTs). 

Need  for  Environmental  Impact 
Statement 

The  Commission  has  found  that  the 
proposed  exemption  and  amendment 
will  not  result  in  any  additional 
significant  environmental  impact  and 
has,  therefore,  determined  not  to 
prepare  an  environmental  impact 
statement 

Environmental  Assessment 

Identification  of  the  Proposed 
Amendment  and  Exemption 

Currently.  Section  m.D.2(a)  and  in.D.3 
of  Appendix  J  to  10  CFR  Part  50  and  TS 
Surveillance  Requirement  4. 6.1.2. d 
require  Types  B  and  C  LLRTs  to  be 
performed  at  intervals  no  greater  than 
two  years  (24  months).  The  licensee  has 
requested  a  one-time  exemption  from 
Sections  m.D.2(a]  and  III.D.3  of 
Appendix  ]  and  a  temporary  amendment 
of  TS  4. 6.1. 2. d  to  provide  a  retest 
schedule  extension,  for  Types  B  and  C 
LLRTs.  of  up  to  four  weeks  (28  days) 
beyond  the  maximum  two  year  interval. 
The  proposed  one-time  exemption  and 
temporary  TS  amendment  are 
applicable  to  Calvert  Cliffs  Nuclear 
Power  Plant  Unit  2  only,  and  would 
become  effective  at  11;59  p.m.  on  March 
16, 19^,  and  expire  at  11:59  p.m.  on 
April  13. 1989. 


Need  for  the  Proposed  Actions 

During  the  previous  Unit  2  refueling 
outage,  the  LLRT  program  started  at  a 
date  apparently  too  early  to  support  the 
full  Cycle  8  operating  cycle,  with  the 
first  LLRT  completed  on  March  16. 1987. 

These  actions  are  requested  to  permit 
Calvert  Chffs  Unit  2  to  complete  its  full 
Cycle  8  operating  cycle  rather  than 
being  forced  to  shutdown  early  or, 
March  16, 1989,  due  to  coming  to  the  end 
of  its  maximum  permitted  T>-pe8  B  and 
C  LLRT  2-year  retest  interval.  Cycle  8 
was  the  first  24-month  operating  cjcle  at 
Calvert  Cliffs  Unit  2. 

Alternatives  to  the  Proposed  .Actions 

Since  we  have  concluded  that  the 
environmental  effects  of  the  proposed 
action  are  negligible,  any  alternatives 
with  equal  or  greater  environmenial 
impacts  need  not  be  evaluated. 

The  principal  eltemative  would  be  to 
deny  the  requested  action.  This  would 
not  significantly  reduce  the 
environmental  impacts  of  plant 
operation  but  would  result  in  a  lower 
bumup  of  the  fuel  to  be  discharged  from 
the  Unit  2  core  following  Cycle  8 
resulting  in  a  higher  concentration  of  U- 
235  in  the  discharged  fuel  Consequently, 
the  radioactive  life  of  the  discharged 
fuel  would  be  longer  than  if  it  had  been 
more  fully  burned,  thus  necessitating 
longer  storage  in  a  radioactive  waste 
storage  facility,  and  also,  less 
economical  use  would  have  been  made 
of  the  U-235  contained  in  the  discharged 
fuel  which  would  result  in  the  utilization 
of  additional  natural  resources  to  make 
up  for  the  electrical  energy  output 
capacity  lost  by  not  burning  the  fuel 
more  fully. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considerrd  by 
the  Commission  in  the  'Final 
Environmental  Statement  Relating  to 
Operation  of  Calvert  Chffs  Nuclear 
Power  Plant  Units  1  and  2"  dated  April 
1973. 

Environmental  Impact  of  the  Proposed 
Actions 

The  proposed  actions  would  result  in 
up  to  a  28  day  extension  to  the  631  day 
interval  allowed  between  performances 
of  successive  LLRTs.  The  historical 
performance  of  the  Calvert  Cliffs  Unit  2 
contai.iment  structure  and  a  review  of 
all  Unit  2  Types  B  and  C  LLRT  failures 
indicates  that  the  integrity  of  the  Unit  2 
containment  would  not  be  significantly 
affected  by  this  one-time  schedular 
extension  of  approximately  4*^  of  the 
allowed  surveillance  interval 
Furthermore,  the  likelihood  of  an  event 
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requiring  containment  Isolation  and 
Integrity,  pnncipally  a  loss  of  coolant 
accident  (LCOA).  is  very  small  during 
this  short,  one-time  surveillance  Interval 
extension  period. 

For  any  significant  increase  In 
radiological  environmental  Impact  to 
rf'sult  from  this  retest  interval  extension, 
a  significant  dfgradation  In  containment 
Integrity  suhsequenlly  followed  liy  a 
LOCA,  or  another  event  requiring 
containment  isolution,  would  both  be 
required  lo  o<cur  during  the  28  day 
In'erval  extension  As  the  likelihood  of 
each  individual  occurrence  during  the 
extension  is  not  significant,  the 
probability  of  their  happening  in  series 
during  the  inler\al  extension  is  even 
smaller.  On  this  basis,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  Impacts 
asjociatfd  with  the  proposed  exemption 
and  TS  amendment. 

With  regard  lo  potential 
nonradiological  impacts,  the  proposed 
at  tions  involve  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  cm  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  exemption 
or  TS  amendment. 

Agencies  and  Persons  Consulted 

None. 

Finding  of  No  Significant  Impact 

Uased  on  the  aforementioned 
environmental  assessment,  the 
Commission  has  determined  that  the 
proposed  exemption  or  amendment  will 
not  have  a  significant  effect  on  the 
quality  nf  the  human  environment. 

For  further  details  with  respect  to  this 
action  see:  (1)  The  applications  for 
license  amendment  and  exemption 
dated  December  14  and  21, 1988,  and  (2) 
the  licensee's  supplemental  letter  dated 
February  17.  1989.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW  ,  Washington,  DC.  and 
at  the  Calvert  County  Library.  Prince 
Frederick,  Maryland. 

Dated  al  Rockville.  Maryland,  this  0th  day 
of  March,  lom 

For  the  Nuclear  Regulatory  Commission. 

RotMft  A-Capra. 

PirectDr,  Prn/ect  DtMctorate  I- 1.  Division  of 

Reactor  Prv/ectt  l/ll. 

(FR  Doc  80-5085  Filed  3-14-8»:  8:45  am) 


Commonweeltt)  Edtoon  Co,;  Issuance 
of  Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

[Docfcat  Noa.  SO-454  and  SO-4961 

The  US.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
37  and  .\'PF-66  issued  to  Commonwealth 
Edison  Company  (the  licensee),  for 
operation  of  Byron  Station.  Units  1  and 
2.  located  In  Ogle  County,  Illinois. 

Identification  of  Proposed  .Action 

The  amendment  would  consist  of 
changes  to  the  Technical  Specifications 
(TS)  and  would  authorize  an  increase  of 
the  storage  capacity  of  the  spent  fuel 
pool  from  1060  fuel  assemblies  to  2870 
fuel  assemblies. 

The  amendment  to  the  TS  is 
responsive  to  the  licensee's  application 
dated  September  3,  1986,  as 
supplemented  November  7  and 
November  24,  1988.  The  NRC  staff  has 
prepared  an  Environmental  Assessment 
of  the  Proposed  Action,  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Expansion  of  the  Spent  Fuel  Pool. 
Facility  Operating  Ucense  Nos.  NPF-37 
and  NPF-ee.  Commonwealth  Edison 
Company,  Byron  Station.  Units  1  and  2, 
Docket  Nos.  50-454  and  50-455.  dated 
March  9,  1989. 

Summary  of  Environmental  Aaaassmanl 

The  "Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel"  (NUREG-0575),  Volumes 
1-3.  concluded  that  the  environmental 
Impact  of  Interim  storage  of  spent  fuel 
was  negligible  and  the  cost  of  the 
various  alternatives  refiect  the 
advantage  of  continued  generation  of 
nuclear  power  with  the  accompanying 
spent  fuel  storage.  Because  of  the 
differences  In  design,  the  FCEIS 
recommended  evaluating  spent  fuel 
pools  expansions  on  a  case-by-case 
basis. 

For  Byron  Slatioa  Units  1  and  2.  the 
expansion  of  the  storage  capacity  of  the 
spent  fuel  pool  will  not  create  any 
significant  additional  radiological 
effects  or  nonradiological 
environmental  impacts. 

The  occupational  radiation  dose  for 
the  proposed  operation  of  the  expanded 
spent  fuel  pool  is  estimated  to  be  less 
than  one  percent  of  the  total  annual 
occupational  radiation  exposure  for  this 
facility. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
■pent  fuel  pool  expansion  to  the  facility 


relative  to  the  requirements  set  forth  in 

10  CFR  Part  51.  Based  on  this 
assessment,  the  staff  concludes  that 
there  are  no  significant  radiological  or 
nonradiological  impacts  associated 
with  the  proposed  action  and  that  the 
issuance  of  the  proposed  amendment  to 
the  license  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment.  Therefore,  pursuant  to  10 
CF'R  51.31,  no  environmental  Impact 
statement  needs  to  be  prepared  for  this 
action. 

For  further  det.uls  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  to  the  Technical 
Specifications  dated  September  3,  1986, 
as  supplemented  November  7  and 
November  24,  1986;  and  additional 
information  provided  by  the  licensee  in 
letters  dated  December  11. 1986,  March 

11  and  December  2Z  1987,  and  May  28. 
June  1  and  August  17. 1988;  (2)  the 
FGEUS  on  Handling  and  Storage  of  Spent 
Ljght  Water  Power  Reactor  Fuel 
(NUREG-0575),  (3)  the  Final 
Environmental  Statement  for  Byron 
Station.  Units  1  and  2,  dated  April  1982, 
and  (4)  the  Environmental  Assessment 
dated  March  9. 1989. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  2120  L  Street 
NW..  Washington.  DC  20555  and  at  the 
Rockford  Public  Library.  215  N.  Wyman 
Street,  Roclcford,  Illinois  61101. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  March  1960. 

For  the  Nuclear  Regulatory  Commission. 
Daniai  R.  Mullar. 

Director,  Project  Directorate  111-2.  Division  of 
Reactor  Projects— 111.  fV.  V  and  Special 
Projects. 

[YR  Doc  89-5987  Filed  3-14-89;  a45  am) 
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Advisory  Committee  on  Reactor 
Saf  eguairds;  Subcommittee  on 
Mechanical  Components;  Meeting 

The  ACRS  Subcommittee  on 
Mechanical  Components  will  hold  a 
meeting  on  March  29, 1989,  Room  P-110, 
7920  Norfolk  Avenue,  Bethesda.  MD. 

The  entire  meeting  will  be  open  to  the 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Wednesday,  March  29, 1909—8:30  a.m. 
until  12:30  pjn. 

The  Subcommittee  will  continue  its 
review  of  the  NRC  Staffs  generic  letter 
on  MOV  reliability. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 


Chairman;  written  statements  w^ill  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept. 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  identified  below 
as  far  in  advance  as  praclicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
ary  of  its  consultants  who  may  be 
pre.sent,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discu.ssions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  ether  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Elpidio  Igne  (telephone  301/492-8192) 
between  7;30  a.m.  and  4;15  pjn.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc  which  may 
have  occurred. 

Date:  March  9.  1989. 
Gary  Qui  ttachreikwr. 
Chief.  Project  Review  Branch  No.  Z 
[ra  Doc.  88-59B4  Filed  3-14-89;  8:45  am] 
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Commonwealth  Edison  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

(Docket  Nos.  60-454,  50-455,  50-466 and 
50^457] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
37  and  NPF-ee.  issued  to 
Commonwealth  Edison  Company,  for 
operation  of  Byron  Station.  Units  1  and  2 
located  in  Ogle  County,  IlUnois  and 
Facility  Operating  License  Nos.  NPF-72 
and  NPF-77.  issued  to  the  licensee,  for 
operation  of  Braidwood  Station,  Units  1 
and  2  located  in  Will  County,  Illinois. 


This  amendment  requests  dated 
February  17. 1989,  are  being  made  in 
accordance  with  Generic  Letter  88-06  lo 
change  the  Administrative  Control 
Section,  Section  6.0  of  Technical 
Specifications,  to  include  the  removal  of 
the  organizational  figures,  a  position 
change  from  Radiation  Chemistry 
Technical  to  Radiation  Protection 
Technician,  several  position  title 
changes,  a  clarification  to  the 
distribution  requirements  for  Onsite 
Reviews  and  tj^jographical  or  editorial 
changes. 

Before  issuance  of  these  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  t.he  Com.missiLin's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  these  amendment 
requests  involve  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  cf  the  facilities  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  prcNiously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

These  proposed  Technical 
Specification  [TS)  amend.ments  request 
several  changes.  The  first  change 
involves  the  removal  of  organizational 
Figures  6.2-land  6.2-2  and  the  revision 
of  TS  6.2.1  and  6.2.2  in  accordance  with 
the  guidance  provided  in  Generic  letter 
88-06.  The  second  proposed  revision 
involves  a  position  change  from 
Radiation  Chemistry  Technician  to 
Radiation  Protection  Technician  in  TS 
6.2.2  and  6.12.  The  third  proposed 
revision  corrects  several  position  titles 
that  changed  due  to  corporate 
reorganization.  The  fourth  change 
clarifies  the  distribution  requirements 
for  onsite  review  documentation 
discussed  m  TS  6.5.2.  The  fifth  and  last 
charige  are  typographical  corrections. 

In  accordance  with  Generic  Letter  8&- 
06,  these  amendments  replace  the 
organizational  Figures  6.2-1  and  6.2-2  in 
Technical  Specifications  with  more 
general  organizational  requirements. 
These  general  requirements  capture  the 
essence  of  those  organizational  features 
depicted  on  the  figures  that  are 
necessary  for  ensuring  safe  operation. 

The  proposed  revisions  to  die 
Technical  Specifications  will  require 
organizational  charts  to  be  maintained 
in  the  Quality  Assurance  Manual.  In 
addition,  the  important  organizational 
features  depicted  on  the  organizational 


figures  ere  also  contained  in  other 
regulatory  controlled  documents. 
Chapter  13  of  the  Updated  Final  Safety 
Analysis  Report  (UFS.AR)  contains 
details  of  the  organizational  stracture 
and  description  of  the  Conduct  of 
Operations.  This  information  is  required 
by  10  CFR  50.71  to  be  r.ain!ah".ed  and 
updated  annually.  Also  a  Quality 
Assurance  JQ.'^)  progra-Ti  is  required  for 
BvTon  and  Braidwood  by  10  CFR  50. 
Appendix  B.  In  addition  to  the 
organizational  charts,  the  Quality 
Assurance  Manual  and  Topical  Report 
CE-l-A  contain  descriptions  of  ll.e 
functional  responsibilities  and  reporting 
requirements. 

None  of  the  proposed  changes  are 
initi-Tting  events  for  an  accident, 
therefore,  the  probability  of  an 
occu.Tence  of  an  accident  is  not 
affected  Even  though  Lhe  organizational 
figv:res  are  being  removed.  TS  6^1a  is 
being  revised  to  require  the 
organizatiorial  figures  be  maintained  in 
the  Quality  .Assarance  Manual.  In 
addiiion,  TS  C  2.1  proposed  revisions 
adds  general  lequiremenls  that  capture 
the  essence  of  \iie  orgdnizn'aor.a! 
features  included  in  the  figures.  Also, 
important  organizational  features  are 
contained  in  other  regulatory  controlled 
documents.  TTierefore,  safe  plant 
operation  is  not  affected  and  the 
consequence  of  any  accidents  presented 
in  the  UFS.AR  are  not  L-npacted  by  the 
changes. 

The  proposed  changes  do  not  revise 
any  functional  or  design  parameters 
used  at  the  station.  These  changes  do 
not  modifj  any  equipment  or  systems  or 
cauFe  the  unit  to  be  operated  in  a 
different  manner.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  is  not  created. 

All  the  proposed  changes  are 
administrative,  editorial  or 
typographical  and.  as  such,  do  not  afTect 
any  margins  of  safety.  The  proposed 
organizalion  changes  do  not  affect  safe 
operation  of  the  plant.  Creation  of  a 
Radiation  F*rotection  Techjiican  position 
in  lieu  of  a  Radiation  Chemistry 
Technican  adequately  meets  the 
requirements  for  liealih  Physics 
coverage  identified  in  NL'FvEG  0452. 
Updating  position  titles,  ciarifjmg 
documentation  distribution 
requirements  a.nd  typographical  and 
editorial  changes,  facihtie  plant 
operations  but  do  not  affect  safe 
operations. 

For  the  reasons  stated  above,  the  staff 
believes  these  proposed  amendments 
involve  no  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
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detprmination  Any  comments  received 
within  30  days  after  the  date  of 
publK:ation  of  this  notice  will  be 
constderrd  in  making  any  final 
determination  The  Commission  will  not 
n(3rmdlly  make  a  final  determination 
unless  It  receives  a  request  for  a 
hearing. 

Writtpn  comments  may  be  submitted 
by  iTrtil  to  the  Rules  and  Procedures 
Branch.  Division  of  Rules  and  Records. 
Office  of  Administration,  US.  Nuclear 
Regulatory  Commission.  Washington. 
DC  2U5-S5.  and  should  cite  the 
publication  date  and  page  number  of  the 
Federal  Ref(ister  notice  Written 
comments  may  also  be  delivered  to  P- 
216.  Phillips  Building,  7920  Norfolk 
Avenue,  Bethesda,  Maryland  from  SI.") 
a  m  to  5:00  p  m.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  2120  L 
Street.  NW  ,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below 

By  April  14.  1989,  the  licensee  may  file 
a  request  for  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
Bub|ect  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFTl  Part  2.  If  a 
rt-quest  for  hearing  or  petition  for  leave 
to  intervene  is  filed  by  the  above  date, 
the  Commission  or  an  Atomic  Safety 
and  Ijcensing  Ekjard.  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Ijcensing  Board 
Panel,  will  rule  on  the  request  and/of 
petition  and  the  Secretary  of  the 
designateii  Atomit  Safety  and  Licensing 
Ekjard  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CP"K  2.714,  a 
petition  f.ir  leave  to  intervene  shall  set 
forth  with  particulatity  the  interest  of 
the  p«Mitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  to  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  The  nature  of  the 
petitioners  nght  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
prt)perty,  financial,  or  other  interest  In 
the  prweeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  In  the  proceeding  on  the 


petitioner's  Interest.  The  petition  should 
also  identify  the  specific  aspect(B]  of  the 
subject  matter  of  the  proceedings  as  to 
which  petitioner  wishes  to  Intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  pennitted  to 
participate  as  a  party. 

Those  permitted  to  Intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
Intervene,  and  have  the  opportunity  to 
participate  fully  In  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  final 
determination  on  the  Issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  signifirant 
hazards  consideration,  any  heanng  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  la 
that  the  amendment  involves  no 


significant  hazard*  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
afier  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll  free 
telephone  call  to  Western  Union  at  1- 
800-325-eOOG  (in  Missouri  1-800-^2-^ 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Daniel  R.  MuUer 
petitioner's  name  and  telephone 
number  date  petition  was  mailed:  plant 
number,  and  publication  date  and  page 
number  of  this  Foderal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel — Rockville.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  Michael  Miller, 
Esquire;  Sidley  and  Austin.  One  First 
National  Plaza.  Chicago,  Illinois  60603. 
attorney  for  the  licensee. 

.Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.174{a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington,  DC  and  for  Byron  Station, 
the  Rockford  Public  Library.  215  N. 
Wyman  Street.  Rockford.  Illinois  61101; 
for  Braidwood  Station,  the  Wilmirvgton 
Township  Public  Library.  201  S. 
Kankakee  Street,  Wilmington.  Illinois 
60603. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  March  1988. 


For  the  Nuclear  Regulatory  Commission. 
Stephen  P.  Sands, 

Project  Manager,  Project  Directorate  111-2, 

Division  of  Reactor  Projects — ///.  IV.  V  and 

Special  Projects. 

Leonard  N.  Olshan. 

Project  Manager,  Project  Directorate  III-2. 

Division  of  Reactor  Projects — ///.  IV,  Vand 

Special  Projects. 
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(Docket  No*.  50-254, 50-265, 50-237  and 
SO-249) 

Commonwealth  Edison  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Operating  License  Nos.  DPR-29  DRP- 
30,  issued  to  Commonwealth  Edison 
Company,  for  operation  of  Quad  Cities 
Station.  Units  1  and  2  located  in  Rock 
Island  County,  Illinois  and  Provisional 
Operating  License  No.  DRP-19  and 
Operating  Lacense  No.  DPR-25.  issued  to 
Commonwealth  Edison  Company,  for 
operation  of  Dresden  Nuclear  Power 
Station,  Units  2  and  3  located  in  Grundy 
County.  Illinois. 

These  amendment  requests  dated 
February  17  and  21. 1989  for  Dresden 
and  Quad  Cities  (respectively),  revise 
the  "Administrative  Controls"  Section 
(section  6.0)  of  Technical  Specifications 
(TS)  to  include:  (1)  Removal  of  station 
and  corporate  organization  charts,  (2) 
Position  title  changes  for  Radiation 
F*rotection  and  Chemistry  Technicians 
and  Supervisors  to  reflect  a  recent 
division  of  the  Rad/Chem  organization 
into  two  separate  departments.  (3] 
Changes  to  most  of  the  station  and 
corporate  position  descriptions,  titles, 
lines  of  authority,  and  responsibilities, 
and  (4)  Miscellaneous  typographical  and 
editorial  changes.  Commonwealth 
Edison  Company's  proposed  revision  of 
Section  6  is  intended  to  conform  TS  with 
the  guidelines  of  Generic  Letter  88-06 
and  to  reflect  the  changes  associated 
with  a  major  company  reorganization. 

Before  issuance  of  these  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's 
regulations.  The  Commission  has  made 
a  proposed  determination  that  these 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 


facilities  in  accordance  with  the 
proposed  amendment  would  not;  (1) 
Involve  a  significant  increase  In  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
mai^n  of  safety. 

In  accordance  with  Generic  Letter  88- 
06.  these  amendments  replace 
organizational  Figures  6.1-1  and  6.1-2  in 
Technical  Specifications  with  more 
general  organizational  requirements. 
These  general  requirements  capture  the 
essence  of  those  organizational  features 
depicted  on  the  figures  that  are 
necessary  for  ensuring  safe  operation. 

The  proposed  revisions  of  the 
Technical  Specifications  will  require 
organizational  charts  to  be  maintained 
in  the  Quality  Assurance  Manual.  In 
addition,  the  important  organizational 
features  depicted  on  the  organizational 
figures  are  also  contained  in  other 
regulatory  controlled  documents.  The 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  contains  details  of  the 
organizational  structure  and  description 
of  the  Conduct  of  Operations.  This 
information  is  required,  by  10  CFR  50.71. 
to  be  maintained  and  updated  annually. 
In  addition  to  organization  charts,  the 
Quality  Assurance  Manual  contains 
descriptions  of  functional 
responsibilities  and  reporting 
requirements. 

None  of  the  propsed  changes  are 
initiating  events  for  an  accident, 
therefore,  the  probability  of  an 
occurrence  of  an  accident  is  not 
affected.  All  important  organizational 
features  will  stiL  be  maintained  in 
regulatory  documents.  Station  and 
Corporate  positions  are  being 
reorganized  to  enhance  safe  plant 
operation  by  improving  channels  of 
commimication  and  authority. 
Therefore,  the  consequences  of  any 
accident  presented  in  the  UFSAR  are 
not  impacted  by  these  changes  to 
Section  6  of  the  TS. 

The  proposed  changes  do  not  revise 
any  functional  or  design  parameters 
used  at  the  station.  These  changes  do 
not  modify  any  equipment  or  systems,  or 
cause  the  unit  to  be  operated  in  a 
different  manner.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  is  not  created. 

AU  the  proposed  changes  are 
administrative,  editorial,  or 
t}7)ographical  in  nature  and,  as  such,  do 
not  affect  any  margins  of  safety.  The 
proposed  organization  changes  do  not 
adversely  a^ect  safe  operation  of  the 
plant.  Updating  position  descriptions, 
titles,  lines  of  authority  and 


responsibilities  will  facilitate  plant 
operations  without  affecting  safety 
margins. 

For  the  reasons  stated  above,  the 
Commission  proposes  a  determination 
that  the  requested  amendments  do  not 
involve  significant  hazards 
consideration. 

The  Commission  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  fmal  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of  the 
Federal  Register  notice.  W  ritten 
comments  may  also  be  delivered  to  P- 
216,  Phillips  Building,  7920  Norfolk 
Avenue,  Bethesda,  Maryland  from  815 
a.m.  to  5KX)  p.m.  Copies  of  v>Titten 
comments  received  may  be  examined  at 
the  NTIC  Public  Document  Room,  2120  L 
Street,  NW..  Washington  DC.  The  fili.ig 
cf  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below 

By  April  14, 1989,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  lo  the 
subject  facility  operating  license  and 
any  person  whose  Interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  wntten  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  hearing  or  petition  for  leave 
to  intervene  is  filed  by  the  above  date, 
the  Commission  or  an  Atomic  Safety 
and  Licensing  Board,  design&ted  by  the 
Commission  or  by  the  Chainniin  of  the 
Atomic  Safety  and  Licensing  Boa.-d 
Panel,  will  rule  on  the  request  and/or 
petition  and  the  Secretarj-  of  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  to  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
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with  partjculiir  tmlmnmce  to  iIm 
following  facton:  (1)  Tbe  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner! 
property,  flnandal.  or  other  Interest  In 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  In  the  proceeding  on  the 
petitioner's  Interest.  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  the  proceedings  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conferenre  scheduled  in 
the  proceeding,  but  such  an  amendeti 
petition  must  satisfy  the  specificity 
requirements  describe*!  above 

Not  later  than  Rfleen  (15)  days  pnor  to 
the  first  prehearing  conference 
scheduled  In  the  proceetiing.  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
inlervene  which  must  in(  lude  a  list  of 
the  contentions  which  are  sought  to  be 
litigHted  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity  Contentions  shall 
b«  limited  to  matters  within  the  scope  of 
tbe  amendment  under  consideration  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contentiun  will  not  be  permitted  to 
participate  as  a  party 

Those  pennitled  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fnlly  in  the  conduct  of  the 
hearing.  Indmling  the  opportunity  to 
present  evMience  and  croea-examine 
witnesses 

If  a  hearing  i«  requested,  the 
CommisaioB  will  make  a  final 
determination  on  the  iaaue  of  no 
signiricant  haxarda  consideration,  llie 
fioal  determination  will  serve  to  decide 
when  the  hearing  ia  held. 

If  the  rinul  determination  is  that  the 
amendment  request  mvolves  no 
significant  hazards  consideration,  the 
Commission  may  iaaue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  heurvng 
held  would  lake  place  after  issuance  of 
the  amendment. 

If  the  final  delemimalion  is  that  the 
amendment  involves  a  significant 
hrtZiirds  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

NDrtnally.  the  Commission  will  not 
issue  the  amKndment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  ctrrumsfani  es  ciiange 


during  the  noOce  period  such  that  ■ 
failure  to  act  in  a  timely  way  would 
result  for  example.  In  deratiog  or 
shutdown  of  the  facility,  the 
Commisaion  siay  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  thet  iU 
final  detenninstion  is  that  the 
amendment  mvolves  no  Mgnififent 
hazards  consideration.  Tbe  final 
determination  will  oonsidcr  all  public 
and  State  commeats  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  end  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  ihu  action  will  occur 
very  infrequently. 

A  request  fur  a  hearing  or  ■  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  2055^  Attention: 
I)(XLketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission  s  PubLc 
Document  Room,  2120  L  Street.  NW., 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  penod,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll  free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  l-800-3'i2- 
eTTM).  The  Western  Union  operator 
should  be  given  Datagram  Idenbficatioo 
Number  3737  and  ibe  following  message 
addressed  lo  Daniel  R.  Muller 
petitioner's  name  end  telephone 
number,  date  petition  was  mailed,  plant 
numt)er  and  publication  date  and  page 
number  of  this  Federal  Begisler  Dobce. 
A  copy  of  the  petition  should  also  be 
sent  lo  the  Office  of  the  General 
Counsel — Rockvilla,  U3.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  Michael  Miller. 
F.squire;  Sidley  and  Austin.  One  First 
National  Plaza.  Chicago,  Illinois  60603. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  inlervene.  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  licensing  Board  that 
the  petition  and/or  reouest  should  be 

Granted  based  upon  a  balancing  of  the 
actors  specified  in  10  CFTl  2.174(a)(l)(i)- 
(v)  and  2.n4(d). 

For  further  details  with  respet.t  lo  this 
action,  see  the  application  for 
amendment  whirii  u  available  for  public 
inspection  at  the  Commission  s  Public 
Uoruroenl  Room.  2120  L  Street  NW., 
Washington.  DC  and  for  Quad  Cities 
Station,  the  Dixon  Public  Library,  221 
Mennepm  Avenue.  Dixon.  Ulmois  01021: 
for  Dresden  Station,  the  Moms  Public 


Library.  KM  Liberty  Street  Morris, 
Illinois  00450. 


Dated  St  ReckTiUe. 
of  Mardi  19ea 


this  9lh  day 


For  the  Nuclear  Regulatory 
Commission. 
BywMS  L  Btogei. 

Project  Manager.  Project  Directorate  l/f-Z 
Divition  of  Reactor  ProfectB—nirV,  Vaod 
Special  Proiecta. 

TUarry  M.  Rosa, 

Project  Manager,  Projact  Directorate  lU-2. 
Division  of  Reactor  Pro/ecta — HI.  FV.  V  and 
Special  Proiecta. 
[FK  Doc  8e~SflM  Filed  S-14~a*;  S:45  ain| 


[Docket  Noe.  90-371,  and  90-3741 

Commonwealth  Ediaon  Co.; 
ConaMeratton  of  loouanc*  of 
Amendment  to  FacMty  Operating 
Ucenee  end  Propoaed  Mo  SIgnWIcant 
Kazania  Conatderatton  Determination 
and  Opportunity  for  HearInQ 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commisaion)  is 
considering  issuance  of  an  amendment 
lo  Operatmg  License  Noe.  NPF-11  and 
NPF-ia,  issued  to  Commonweatlh 
F^ison  Company,  for  operation  of 
LaSalle  County  Station.  Units  1  and  2 
located  in  LaSalle  County,  Hlinois. 

These  amendments  request  dated 
February  17. 1989.  are  being  made  in 
accordance  with  Generic  Letter  S8-06  to 
change  the  Administrative  Control 
Section.  Section  8.0  of  Technical 
Specifications,  to  include  the  removal  of 
the  Organizational  figures,  a  position 
change  from  Radiation  Chemistry 
Technical  to  Radiation  Protection 
Technician,  several  position  title 
changes,  a  clarificatian  to  the 
distnbution  requirements  for  onsite 
reviews  and  typographical  or  editorial 
changes. 

Before  issuance  of  these  proposed 
license  amendments,  the  Commission 
will  have  made  fmdings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations.  The  Commission  has  made 
a  proposed  determination  that  these 
amendments  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission  B  regulations  in  10  CFH 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabibty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 


involve  a  signiflcant  reduction  in  a 
margin  of  safety. 

The  proposed  Technical  SpeciHcation 
amendment  requests  several  changes. 
The  first  change  involves  the  removal  of 
organizational  Figures  6.1-1  and  6.1-2 
and  the  revision  of  Technical 
Specifications  (TS)  6.1.A,  6.1.3.  and  6,1.0 
in  accoi  dance  with  the  guidance 
provided  in  Generic  Letter  88-06.  The 
second  proposed  revision  involves  a 
position  change  from  Radiation 
Chemistry  Technician  to  Radiation 
Protection  Technician  in  TS  6.1.C  and 
6.1.1.1.  The  third  proposed  revision 
corrects  several  position  titles  that 
changed  due  to  corporate 
reorganization.  The  fourth  change 
clarifies  the  distribution  requirements 
for  onsite  review  documentation 
discussed  in  TS  6.2.  The  fifth  and  last 
change  are  to  correct  typographical 
errors. 

In  accordance  with  Generic  Letter  88- 
06,  these  amendments  replace  the 
Organization  Figures  6,1-1  and  6.1-2  in 
Technical  Specifications  with  more 
general  organizational  requirements. 
These  general  requirements  capture  the 
essence  of  those  organizational  features 
depicted  on  the  figures  that  are 
necessary  for  ensuring  safe  operation. 

The  proposed  revisions  to  the 
Technical  Specifications  will  require 
organizational  charts  to  be  maintained 
in  the  Quahty  Assurance  Manual  In 
addition,  the  important  organizational 
features  depicted  on  the  organizational 
figures  are  also  contained  in  other 
regulatory  controlled  documents.  The 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  contains  details  of  the 
organizational  structure  and  description 
of  the  Conduct  of  Operations.  This 
information  is  required  by  10  CFR  50.71 
to  be  maintained  and  updated  annually. 
In  addition  to  the  organizational  charts, 
the  Quality  Assurance  Manual  contains 
descriptions  of  the  functional 
responsibilities  and  reporting 
requirements. 

None  of  the  proposed  changes  are 
initiating  events  for  an  accident, 
therefore,  the  probability  of  an 
occurrence  of  an  accident  is  not 
affected.  Even  though  the  organizational 
figures  are  being  removed.  TS  8.1  is 
being  revised  to  require  the 
organizational  figures  be  maintained  in 
the  Quality  Assurance  Manual.  In 
addition,  "TS  6.1  proposed  revision  adds 
general  requirements  that  capture  the 
essence  of  the  oi^anizational  features 
included  in  the  figures.  Also,  important 
organizational  features  are  contained  in 
other  regulatory  controlled  documents. 
Therefore,  safe  plant  operation  is  not 
affected  and  the  consequence  of  any 


accidents  presented  in  the  UFSAR  are 
not  impacted  by  the  chartges. 

The  proposed  changes  do  not  revise 
any  functional  or  design  parameters 
used  at  the  station.  These  changes  do 
not  modify  any  equipment  or  systems  or 
cause  the  unit  to  be  operated  in  a 
different  manner.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  is  not  created. 

All  the  proposed  changes  are 
administrative,  editorial  or 
t^'pographical  and,  as  such,  do  not  affect 
any  margins  of  safety.  The  proposed 
organization  changes  do  not  affect  safe 
operation  of  the  plant.  Creation  of  a 
Radiation  Protection  Technician 
position  in  heu  of  a  Radiation  Chemistry 
Technician  adequately  meets  the 
requirements  for  Health  Physics 
coverage  identified  in  NUREG  0452. 
Updating  position  titles,  clarifying 
documentation  distribution 
requirements  and  typographical  and 
editorial  changes,  facilitate  plant 
operations  but  do  not  affect  safe 
operations. 

For  the  reasons  stated  above,  the  staff 
believes  these  proposed  amendments 
involve  no  significant  hazards 
consideration. 

The  Commission  is  seeking  pubUc 
comments  on  this  proposed 
determinatiotL  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  wrill  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration,  U,S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of  the 
Federal  Register  notice.  Written 
comments  may  also  be  delivered  to  P- 
216,  Phillips  Building,  7920  Norfolk 
Avenue,  Bethesda,  Maryland  from  8:15 
a.m.  to  5:00  p.in.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  2120  L 
Street,  NW,  Washington,  DC.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  April  14, 1989,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 


lnter\'ene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  hearing  or  petition  for  leave 
to  intervene  is  filed  by  the  above  date, 
the  Commission  or  an  Atomic  Safety 
and  Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition  and  the  Secretary  of  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  heanng  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  to  the  proceeding.  T^e  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  p>etitioner'8 
property,  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(8)  of  the 
subject  matter  of  the  proceedings  as  to 
which  petitioner  wishes  to  intervene 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  m 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  hst  of 
the  contentions  which  are  sought  to  be 
Utigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  inter\ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
inter\ene,  and  have  the  opportunity  to 
pa.rticipate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
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pr«a«nt  cYtdencc  and  crt>««-«xaintn« 
w1tn«ia«a 

If  a  hearing  la  r«qu«a(ed.  th« 
CommiasKin  wiU  ouka  a  final 
determmatiun  on  th«  laavi«  of  no 
aifiruricanl  h«Z4irda  coaaideratiun  I'he 
final  determination  will  »«rvc  to  d«cida 
when  the  hearing  i«  hold. 

If  the  final  dKterminatlun  la  that  the 
amerulment  request  invulvea  no 
iinnifltant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  nofwilhalanding 
the  request  for  a  hwarlnn   Any  h<>ar1ng 
hfid  would  take  place  after  Issuance  of 
the  amt»ndm»"nt 

If  the  final  determlnatinn  Is  that  the 
amendment  involvwa  a  significant 
haiarda  cnnaidm-aflon.  any  hearing  h«ld 
would  laka  plare  b«fore  the  isauant^  of 
any  amendment 

Normally,  the  Commiaskin  will  not 
isaue  thfl  am<>ndm«Tit  antil  the 
expiration  of  the  SO-d«y  notice  period. 
Howfver.  should  drcuma tancea  chani^ 
during  the  ootu-.*  period  auch  that  failure 
to  act  in  a  tunely  way  would  result,  for 
eiuimple.  In  d«r«ttng  or  shutdown  of  the 
facility,  the  C^ommlaaiua  may  Isaue  the 
hivenae  amendment  before  tha 
expiration  of  the  X>-<lay  notica  period. 
provulmJ  thai  ita  f\nal  determtnatlcm  la 
that  tht*  amendment  involves  rm 
significant  hazards  consideration.  Th* 
final  determination  will  cunaider  all 
public  and  Slat*  comm«mts  received. 
Should  the  Commission  take  this  action. 
It  will  publish  a  notice  of  issuanca  and 
provide  for  op^Mirtunily  lot  a  hearing 
after  laauance   I'he  COmnussion  expects 
that  the  need  to  take  thia  action  will 
oc<:iu  very  infrequently 

A  requeat  for  a  hearing  or  a  petition 
for  leave  to  interveiu*  must  be  filed  with 
the  SecJtilary  of  the  (ximmiasion.  U  S. 
\u  Icar  Regulstiry  Ccimnussion, 
Wanhrngton.  IX:  2t)-VS5.  Attention 
Do<:keting  and  S«tvI(  e  Rranch.  or  may 
be  deliverrcJ  (o  the  Commission's  Public 
I>o<iiment  Rrwim.  n^O  I.  Street.  NW.. 
Washington.  DC  by  the  above  date 
Where  petitions  are  fileti  during  the  last 
ten  (10)  days  of  the  notice  period  It  is 
requeafetl  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll  free 
telephone  call  to  Weafem  Union  at  1- 
80(V325-annt)  ftn  Miaeourt  l-«»-343- 
6700)  The  Western  I'nlon  operator 
should  be  Riven  Datagram  Identification 
Number  J737  and  the  following  message 
addresaed  to  Uanlal  R  Muller 
petitioner's  name  and  telephone 
numlier.  date  petition  was  mailed  plant 
number,  and  publk:ation  data  and  page 
number  of  thts  Fadaral  Ragiatar  no<ioe. 
A  copy  of  the  petition  ahouki  also  be 
sent  to  the  Office  of  the  Genera] 
Counsel— Rock  villa,  li  S  NocUar 
Regulatory  Commiaaloo.  Waahlngton. 


DC  20655.  and  to  Michael  Miller. 
Eaquire.  Sidley  and  Auatin.  One  First 
NaUonal  Placa.  Chicago.  Ulinoia  00003. 
attorney  for  the  bcensee. 

Nontimely  Tilings  of  petitions  for  leave 
to  intervene,  amended  petitions. 
supplemental  petitions  and/or  request 
for  heanng  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 

Granted  based  upon  a  balancing  of  the 
actors  specified  in  10  CKR  2.174(a)(1) 
(i)-(v)  and  2.714(d) 

For  further  details  with  respects  to 
this  action,  see  the  application  for 
amendment  which  Is  available  fur  public 
Inspection  at  the  Commission's  Public 
D<Kument  Room.  2120  L  Street  NW, 
W  ashington.  DC.  sad  for  LsSalla  County 
Station,  the  Public  Library  of  Illinois 
Valley  Qimmunity  College,  Rural  Route 
No   1.  Oylpsby.  Illinois  61i4a 

Dated  at  RockvlUa.  Uaryland  this  9tb  day 
(if  Mart:h  1U80 

Kor  the  Nuclear  Regulatory 
Commission. 
Paid  C  Skemanalii. 

/Vr'/ei  (  Mtinayrr  Ptrii^cl  PrrvdnraCe  III-X 
l)ii  imon  of  RfiMU^r  PnytH  I* — ///,  fV  V  and 
Spm  tai  Proim;tM. 

\y».  Doc.  80-.MHS  Piled  V14-flU:  ft4S  am) 


(Docket 


-2M,MidSO-3041 


CommonwvaRh  Edteon  Co; 
Conaktoratlon  of  laauanca  of 
AmfKlmfit  to  FacMty  Operating 
Ucanaa  and  Propoaad  No  SlgnMcan* 
Hazards  Conaklaratlon  Dvtarmtnatkjn 
■nd  Opportunity  for  Haartng 

The  U  a  Nuclear  Regulatory 
Commlsalon  (the  Commission)  la 
c<insidenng  Issuance  of  an  am«>ndment 
to  Operating  License  Nos.  DPR^W  snd 
UPK-iti.  Issued  to  Commonwealth 
Kdtaixi  Company,  for  operation  of  Zkm 
Statioa  Units  1  aivl  2  located  In  Lake 
County  lUinoia. 

This  amendment  request  dated 
February  ZZ,  1908.  Is  being  made  in 
accordance  with  Ganerlc  Letter  80-06  to 
change  the  Administrative  Controls 
section  of  the  Zkxx  Technical 
Specification,  section  0.0,  to  Include 
several  position  title  changes,  a 
clarification  to  the  distribution 
requirements  for  onsita  rertews  and 
typosraphical  or  editorial  changes. 

E)ef(«e  Issuance  of  these  propoaad 
license  smandmanta.  the  Comnusaion 
wiU  have  made  flxvlings  required  by  the 
Atomic  Ener^  Act  of  1964.  as  amended 
(the  Act)  and  the  Coramission  i 
regulations. 


The  Commission  haa  made  ■  proposed 
determination  that  these  amendment 
requests  Involve  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  SO.SZ  this  means 
that  operation  of  the  facilities  In 
accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evahuated:  or  (2)  orate  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  prerioualy  evahiafed:  or  (3) 
involve  a  significant  reduction  Ln  a 
margin  of  safety 

The  Rnt  proposed  revision  corrects 
several  position  titles  that  change  due  to 
corporate  reorganization.  The  second 
proposed  revision  revises  TS  8.1  to  be  in 
agreement  with  NTiC  Generic  Letter  88- 
06.  The  third  revision  adds  clarification 
to  reporting  and  responsibility 
requirements  of  new  corporate  officer 
titles  The  fourth  and  last  change 
involves  minor  editorial  corrections. 

In  accordance  with  Generic  Letter  88- 
06,  these  amendments  replace  the 
orgaoixatjooal  structure  In  the  Technical 
Specifications  with  more  general 
organirational  requirements.  These 
general  requirements  capture  the 
essence  of  those  organizational  (eatnres 
that  are  necessary  for  ensuring  safe 
operation.  The  proposed  revisions  will 
require  organizational  charts  which  had 
been  previously  removed  to  be 
maintained  In  the  Quality  Assurance 
ManufiL  In  addition,  the  Important 
organaational  features  depicted  on  the 
organizational  charts  are  also  contained 
in  other  regulatory  controlled 
dociunents.  Chapter  12  of  the  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
contains  details  of  the  organizational 
structure  and  description  of  the  Conduct 
of  Operations.  This  infomabon  ia 
requirad  by  10  CFR  5071  to  ba 
maintained  and  opdated  annually.  In 
addition  to  tha  organizational  charts,  the 
Quality  Assurance  Manual  contains 
descriptions  of  the  functional 
responsibilities  and  reporting 
requirements. 

None  of  the  proposed  changes  sre 
Initiating  events  for  an  acddant 
therefore,  tha  probability  of  an 
occurrence  of  an  accident  is  not 
affected  TS  8.1  is  t>elng  revised  to 
require  the  organizational  figures  be 
mamtalnad  in  iba  Quabty  Assurance 
Manual  Alsa  important  organizational 
features  are  cootainad  tn  other 
regulatory  controlled  documents. 
Therefore,  safe  plant  operation  is  not 
affected  and  the  consequence  of  sny 
accidents  presented  In  the  UFSAR  are 
not  impacted  by  the  changes. 
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The  proposed  changes  do  not  revise 
any  functional  or  desi^  parameters 
used  at  the  station.  These  changes  do 

not  modify  any  equipment  or  systems  or 
cause  the  unit  to  be  operated  in  a 
different  manner.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  is  not  created. 

All  the  proposed  changes  are 
administrative,  editorial  or 
typographical  and.  as  such,  do  not  affect 
any  margins  of  safety.  The  proposed 
organization  changes  do  not  affect  safe 
operation  of  the  plant.  Creation  of  a 
Radiation  Protection  Technician 
position  in  lieu  of  a  Radiation/Chemical 
Technician  adequately  meets  the 
requirements  for  Health  Physics 
coverage  identified  in  NUREG  0452. 
Updating  position  titles,  clarifying 
documentation  distribution 
requirements  and  typographical  and 
editorial  changes,  facilitate  plant 
operations  but  do  not  affect  safe 
operations. 

For  the  reasons  stated  above,  the  staff 
believes  these  proposed  amendments 
involve  no  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of  the 
Federal  Register  notice.  Written 
comments  may  also  be  delivered  to  P- 
218,  Phillips  Building,  7920  Norfolk 
Avenue,  Bethesda.  Maryland  from  8:15 
am.  to  5:00  p.m.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room.  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  April  14, 1989,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
Intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
t*ractice  for  Domestic  Licensing 


Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  hearing  or  petition  for  leave 
to  intervene  is  filed  by  the  above  date, 
the  Commission  or  an  Atomic  Safety 
and  Licensing  Board  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition  and  the  Secretary  of  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  partictilarity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  to  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceedings  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
inter\'ene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  Intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 


significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  issuance  of  the 
amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  ppriod 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  befo."^  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  detenninatjon  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  TTie 
final  determination  will  consider  all 
public  and  State  comments  received 
Should  the  Commission  take  this  action. 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  reques'.  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  US. 
Nuclear  Regulator)'  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW., 
Washington,  DC.  by  the  above  da'e. 
Where  petitions  are  filed  during  \\.p  last 
ten  (10)  days  of  the  notice  penod.  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Daniel  R.  Muller 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
number  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  General  Counsel — 
RockviDe,  U.S.  Nuclear  Regulator)' 
Commission.  Washington.  DC  20555. 
and  to  Michael  Miller,  Esquire:  Sidley 
and  Austin,  One  First  National  Plaza 
Chicago,  Illinois  60803,  attorney  for  the 
licensee. 
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Nontimely  niin({i  of  petition!  for  leiivc 
to  Inlervene.  amended  p«"titlon». 
•upplemental  petitions  and/or  reciucHla 
for  hearing  will  not  be  enlertamt'd 
abaent  a  detertninHlion  by  ihn 
Cfimmiiiion,  the  pr^mdinjj  offu  t-r  ur  the 
Atomic  Safety  and  Licensing  Ikiflr()  thul 
the  p<«tition  and/or  requnal  should  be 

? [ranted  bnted  upon  a  balrtn(  inn  "f  'he 
rtctora  ipecified  in  10  CYH  2  r4(rt)(l  l(i>- 
(v)  and  2  714(d) 

For  further  details  with  rt»sptH.t  to  this 
a(  tion,  lee  the  application  fur 
amendment  whuh  is  available  for  public 
inspet  tion  at  the  Comminiiion  s  Public 
Document  Room.  2120  L  Street  \W  . 
Washington.  DC,  and  for  Zion  Station. 
the  Waukegan  Public  Library.  12fl  N 
County  Street.  Waukfgan  Illinois  00()H5 

Dated  41  Riitkviile.  .Maryland,  this  mh  day 
of  Marrh  IWW 

For  the  Nuclear  Regulatory 
Commission 
Chandu  P  Patai. 

Prri/ft  I  .\t:imi)ifr  fn^itt  Dtractorata  tII-2. 
DiviBion  }f  Hi^i  lor  f>r>/iKt» — ///.  IV  V  ami 

SfMKHl/  f'ritliH  Is 

im  Uk-.  m-HSUO  Filed  3-14-89;  8  4A  ami 


(OockvlNo.  50-4MI 


Outf  StatM  UtltttiM  Co.;  Issuance  of 
AmfKtmfit  to  Facility  Operating 
LJc«na« 

The  US.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
lasued  Amendment  No   35  to  Facility 
Operating  License  .No   NP'F-J'  issued  to 
Culf  States  Utilities  Company   (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the  River 
E*end  Station,  Unit  1.  located  in  WeHt 
Feliciana  Parish.  Louisiana 

Tlie  amendment  was  effective  ai  of 
the  date  of  its  issuance 

The  amendment  revised  the  lechnu  al 
Specifications  to  (1)  allow  performance 
of  a  limited  number  of  Type  C'  leak  rate 
tests  of  liquid  filled  lines  liuring 
refueling  activities,  and  (2)  increase  the 
decay  time  required  for  the  irrailiated 
fuel  before  the  vent  and  dram  line 
pathways  can  be  opened  for  the  purpose 
of  performing  the  local  leak  rate  tests 

The  applicatum  for  the  amendment 
compiles  with  the  standards  and 
requirements  of  the  Atomic  Knergy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Ac  t  and  the 
Commission  s  rules  and  regulations  in  10 
CW.  Chapter  1.  which  are  set  forth  in  the 
license  amendments 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  was  putilished 
In  the  Fadm-al  Rafislar  on  October  24. 
1986  153  FR  41634)  No  request  for  a 


hearing  or  petition  for  leave  to  intervene 
was  filed  following  the  notices. 

The  Commission  has  prepared  an 
F.nvironmetnal  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
Issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action,  see  (1)  The  application  for 
amendment  dated  September  28.  li*ftfl. 
as  supplemented  November  3<1.  1988. 
and  modified  February  6.  1989,  (2) 
Amendment  No   35  to  Facility  Operating 
License  No.  NPF-47,  and  (3)  the 
Commissions  related  Safety  Evaluation 
anil  Fjivironmental  Assessment  All  of 
these  Items  are  available  for  public 
inspection  at  the  Commissions  Public 
Document  Room,  2120  L  Street  NW  . 
Washington.  DC  20555.  and  at  the 
Government  Documents  Department, 
Louisiana  State  L'niversity,  Baton 
Rouge,  l-ouiBiana  70803  A  copy  of  item 
(3)  may  be  obtained  upon  request 
addressed  to  the  US  Nuclear 
Regulatory  Commission,  Washington. 
IX:  2f)555.  Attention  Director.  Division 
of  Reactor  Pro)ect»— III.  IV,  V  and 
Special  Projects. 

Oiited  at  RiK.kvllie  Maryland,  ihis  3rd  day 
of  March  19tM 

For  the  .Nuclear  Regulatory 
Commission. 

Waltaf  A.  Paulson. 

/>"/et  t  Manajtfr  Prx'ipct  Dtrertnmtf — IV. 
Div!su)n  of  Reactor  f*roi^  is— III.  IV.  V  and 
Si>nial  Pro/ectt.  Office  of  Nuclear  Reactor 

Hryuliition 

[n  Doc  aB-.'iQBl  Filed  3-14-«»  fl  45  Htn] 
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SECURITIES  AND  EXCHANOE 
COMMISSION 

(R«L  No.  34-2««ia:  FH«  No.  SR-NYSE-«»- 

03) 

S«tf-R«gulatory  Organization; 
Propoasd  Rut*  Chang*  by  Naw  York 
Stock  Exchanga,  Inc.  Ratating  to 
Elactronlc  Rasolutlon  of  Uncomparad 
Exchanga  Tranaactiona 

Pursuant  to  section  19(b)(1)  of  the 
Secunties  Exchange  Act  of  1934,  15 
U  S  C.  7Hs(b)(l),  notice  is  hereby  given 
that  on  March  6,  1969,  the  New  York 
Stock  Fjichange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  S«lf-Re^latory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  sets  forth  in 
detail  the  operational  requirements  of 
the  Exchange's  electronic  system  for 
resolving  uncompared  ("Questioned") 
trades  known  as  the  "Correction 
System". 

n.  Self-Regulatory  Organixation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  item 
IV  below  and  is  set  forth  in  sections  (A), 
(B).  and  (C)  below. 

A.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  has  developed  and 
tested  a  method  of  resolvi.ng 
uncompared  transactions  ("Questioned 
Trades")  by  an  electronic  means,  and  is 
known  as  the  "Correction  System", 
While  the  "Correction  System"  can,  and 
will,  if  approved  by  the  Commission, 
operate  independently  of  any  other 
system,  the  Exchange  intends  it  to 
eventually  become  a  subsystem  of  the 
Overnight  Comparison  System.  (Please 
refer  to  File  Number  SR-NYSE-88-38  for 
a  complete  description  of  the  Overnight 
Comparison  System  and  proposed  new 
Rule  130.) 

Since  the  electronic  "Correction 
System"  represents  a  significant 
departure  from  the  present  paper  Form 
process  ("Questioned  Trades"),  whose 
operational  requirements  are  contained 
in  Exchange  Rule  134. A,  the  staff  is  of 
the  opinion  that  it  should  be 
implemented  in  stages,  so  that  the 
Exchange  community  can  gradually 
become  familiar  with  it,  and  obtain  a 
measure  of  the  benefits  of  electronic 
prticcssing  now.  It  is  proposed  that  the 
operational  requirements  of  the 
"Correction  System"  operate  in  tandem 
with  the  operational  requirements  of  the 
"QT'  procedure  currently  contained  in 
Fjichange  Rule  134.A.  with  essentially 
the  same  time-frames. 

The  gradual  implementation  schedule 
provides  that  initially,  stocks  whose 
ticker  symbols  beginnmg  with  the  letter 


"A"  will  be  resolved  via  the  "Correction 
System"  rather  than  the  paper  Form 
procedure.  As  experience  is  gained  and 
it  becomes  apparent  that  no  operational 
problems  exist,  stocks  whose  ticker 
symbols  beginning  with  "B",  "C",  etc. 
will  be  added.  The  "Correction  System" 
will  only  be  used  to  resolve  "regular 
way"  uncompared  transactions  in  listed 
stocks,  and  will  not  apply  to 
uncompared  transactions  in  listed 
bonds. 

At  such  time  as  "overnight"  or  "next 
day"  comparison,  as  set  forth  in 
proposed  new  Exchange  Rule  130  may 
become  effective,  the  Exchange  will 
submit  an  appropriate  filing  to  the 
Securities  and  Exchange  CommissiGO. 
proposing  the  provisions  of  the 
"Correction  System",  containing 
necessary  changes  to  the  time  frames 
contained  therein,  as  an  amendment  to 
current  Rule  134 A. 

(2)  Statutory  Basis  for  the  Proposed  Rule 
Change 

The  Exchange  believes  that  electronic 
processing  of  uncompared  trades  as 
provided  by  the  "Correction  System" 
will  streamline  and  greatly  increase  the 
efficiency  of  Post  Trade  processing,  not 
only  in  an  environment  of  "next  day" 
comparison,  but  in  today's  environment 
of  lesolving  uncompared  trades  on  the 
third  business  day  after  the  trade  date. 

Even  in  today's  environment,  the 
electronic  processing  of  the  "Correction 
System",  to  the  extent  that  it  is 
expanded  to  stocks  other  than  those 
whose  ticker  symbols  begin  with  the 
letter  "A",  will  eliminate  much  of  the 
paper  Form  handling  and  errors  in 
handwriting  and  keypunching.  This  will 
help  protect  investors  and  the  public 
interest,  as  called  for  in  section  6(b)(5) 
of  the  Act.  The  proposed  rule  change 
meets  other  requirements  of  section 
6(b)(5),  in  that  it  will  help  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade  and  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  secunties.  It  also  meets  requirements 
of  section  17A(a)(l)  in  that  it  will 
enhance  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  r\ile  change  will  impoae  any 
burden  on  competition  not  in 
furtherance  of  the  porpoaed  of  the  Act 


(C)  Self-Regulatory  Organization  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited 
comments  on  the  proposed  rule  change 
and  no  unsolicited  comments  have  been 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

In  view  of  the  fact  that  the  electronic 
"Correction  System"  has  been  installed, 
tested  and  found  to  be  operationally 
viable,  the  Exchange  believes  that  it  can 
assist  its  clearing  members  in  the  rapid 
and  efficient  resolution  of  "Questioned 
Trades"  now.  within  current  time- 
frames, to  the  extent  that  stocks  whose 
ticker  symbols  beginning  with  letters  of 
the  alphabet  other  than  the  letter  "A" 
are  added  to  the  system.  The  Exchange 
also  believes  that  it  will  be  beneficial  to 
the  Exchange  community  to  permit  its 
clearing  members  to  gain  as  much 
experience  as  possible  in  operating  the 
system  before  such  time  as  proposed 
new  Rule  130  may  become  effective.  For 
these  reasons,  the  Exchange  requests 
that  the  Commission  find  good  cause  to 
grant  accelerated  approval  to  the 
proposed  rule  cheinge  pursuant  to 
section  19(b)(2)  of  the  Securities 
Exchange  Act  of  1934.  as  amended. 

Within  35  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  find  or  (ii)  as 
to  which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved, 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  data,  views  and  arguments 
concerning  the  foregoing.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Conunission, 
450  Fifth  Sti^et,  NW..  Washington,  DC 
20549. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 


accordance  with  the  provisions  of  5 
U.S.C,  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Sti-eet,  N'W..  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  abo\e- 
mentinned  self-regulatory  org.^nizalion. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  5, 1939 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

Dated  Mauh  S.  1989. 
FR  Doc  a<?-6C>i9  Filed  3-14-69:  845  am) 
BflJJNG  CODC  SeiO-OI-H 


[Releasa  No.  34-26620;  FBa  No.  SR-NYSE- 
8»-04] 

Self-Regulatory  Organizatiofr.  nrmg 
and  Immediate  Effectiveness  o1 
Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc. 

Pursua.nt  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S  C.  78s[b)(l),  notice  is  hereby  given 
that  en  March  6,  1389,  the  .New  York 
Stock  Exchange.  Inc.  filed  with  the 
Securities  and  Elxchange  Commission 
the  proposed  rule  change  as  described 
in  Items  1,  II,  and  III  bclov\-,  which  items 
have  been  prcpa.-ed  by  the  sclf- 
Repulatory  organizatio.T.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  en  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  development  of  the  Overnight 
Comparison  System  cost  the  Exchange 
approximately  5.4  million  dollars  in 
software  and  hardware  charges  .\nnual 
operating  costs  are  expected  to  be 
approximated  800  thousand  dollars. 

To  recover  these  costs,  a  pricing 
program  has  been  developed  through  an 
annual  access  charge,  an  equipment 
charge,  and  a  usage  fee. 

The  Exchange  has  established  fees  for 
hardware  installation  and  maintenance 
and  System  access  and  usage  for  its 
"Correction  System"  for  the  electronic 
resolution  of  uncompared  Exchange 
transactions. 
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II.  S«lf-R«gul«tory  Organixjition't 
StalamanI  of  the  Purpo««  of,  and 
S(atutof7  Basis  for,  the  Proposed  Rule 
Change 

In  Its  filing  with  l.h«  Cummmsion.  the 
lelf-rpguldtory  orgHnization  included 
•  talt-ment*  conceminx  thp  purpose  of 
and  bH»is  for  the  proposed  rule  (  hrfn^e 
The  tcx.t  of  these  statements  m.iy  bu 
exiimiPfd  Ht  the  plac  es  specified  in  item 
IV  helovv  and  is  set  forth  in  Sim  tons  (A), 
(R).  ad  (C)  below. 

I  \J  S*f!f  Rt'sulatory  Oiyanization's 
Statvmenl  of  the  Purpose  of.  and 
Statutory  Bus:s  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  has  developed  a  systom 
that  must  be  used  to  resolve 
unrompared  ("Questioned '.')  trades 
electronically  by  usinR  a  cathode-ray 
tube  terminal,  rather  th.in  the  labor- 
intensive  manual  proceiiures  contained 
In  F.xLhan«c  Rule  134  A.  This  system  is 
know  as  the  "Correction  System",  and 
will  become  pari  of  its  Overnight 
Comparison  System.  (Please  refer  to  File 
Number  SR-ft8-,3e  for  a  complete 
description  of  the  Overnight  Comparison 
System  and  pniposed  new  Rule  130  ) 

In  bnef,  the  "Correction  System" 
consists  of  cathode-ray  tube  terminals 
Installed  in  the  offices  of  clearing 
member  firms  and  specialists  and/or 
their  spaces  in  the  Questiont-d  Trude 
Control  Center,  located  on  the  Exchange 
premises,  which  will  be  used  by  them  to 
resolve  their  uncompared 
("Questioned")  trades  By  plrt(  mg  the 
appropriate  response  next  to  each 
uncompared  trude  displayed  on  the 
screen,  clearing  members  and 
specialists  may  accept  (OK)  or  re|ei  t 
(DK)  It  be  pressing  a  button,  rather  than 
using  the  labor  intensive  process  of 
distributing  multiple  copy  QT  Forms  to 
the  contra  parties  to  their  uncompared 
trades  The  process  of  mailing 
corrections  on  the  Forms  and  delivering 
them  to  the  prot  essor  of  a  Qualified 
ClearuiK.AKeni  y  to  be  key  puni  bed  into 
Its  ciMiiparison  system  will  be 
eliminated. 

The  "Correction  System"  can  be  used 
with  the  present  time  frame 
requirements  of  Rule  134  .\.  whu  h.  in 
the  main,  requires  QTs  to  b**  resolved  by 
the  third  business  day  after  the  trade 
date,  or  the  new  time  frames  of 
proposed  new  Rule  \M  for  oveniiKht  or 

next  day"  comparision  (For  a  complete 
description  of  the  "Correction  System". 
please  refer  to  File  Number  SR-H9-03  ) 
Because  of  the  significant  amount  of 
preparation  work  that  must  he 
accomplished  before  the  new  System 
can  be  operational,  the  Kxrh.inxe  has 


already  begun  to  contact  specialists  and 
clearing  firms  to  arrange  to  have  the 
necessary  equipment  installed  For 
example,  terminal  equipment  and 
associated  connecting  lines  with  their 
ancillary  equipment  must  be  ordered 
and  installed  in  their  offices  by 
approximately  1(X3  clearing  member 
firms  and  specialists  In  addition,  a 
number  of  these  firms  will  want  to 
install  additional  terminal  equipment  at 
the  Fx(  hnnge  After  the  equipment  is 
installeil.  it  must  be  tested  with  each 
firm  and  their  operations  personnel  must 
be  trained  in  its  use 

However,  the  Exchanges'  cleanng 
member  firms  and  specialists  will  not 
incur  charges  until  the  "Correction 
System"  has  actually  begun  to  process 
uncompared  trades.  The  fees  charged  by 
the  F.xchange  will  vary  according  to  the 
particular  method  of  connecting  to  the 
System  that  is  chosen.  In  general,  there 
IS  an  access  fee.  and  usage  fee 

If  a  member  organization  elects  to  use 
Exchange  terminal  equipment,  there  is 
also  a  hardware  and  maintenance  fee. 

The  various  methods  that  can  be  used 
are  as  follows: 

•  Firms  can  connect  to  the  System 
directly  by  computer-to-computer  links. 
They  will  purchase  and  maintflin  their 
own  terminal  equipment.  ITie  Exchange 
will  only  charge  an  access  and  usage 
fee 

•  Firms  can  purchase  and  maintain 
their  own  terminal  equipment  or  lease  it 
from  the  Exchange  They  will  arrange 
with  a  communications  earner  for  a 
"dedicated"  or  "private"  line  connecting 
that  equipment  and  the  "Correction 
System"  The  Exchange  will  charge  an 
access  and  usage  fee.  If  the  Exchanges 
terminal  equipment  is  used,  there  will 
also  be  a  hardware  and  maintenance 
fee 

•  Firms  can  use  a  so-called  "dial-up" 
connection  between  their  offices  and  the 
"Con-pction  System"  They  will  be 
charged  a  line  fee  by  a  communications 

(  arrier  only  for  the  period  of  time  that 
they  use  the  line.  The  Exchange  will 
charge  an  access  and  usaKe  fee   If  the 
Exchange  s  terminal  equipment  is  used, 
there  will  also  be  a  hardware  and 
maintenance  fee 

•  Firms  can  use  a  common  terminal 
located  on  the  F.xchange  s  premises 
ITiey  will  be  charged  an  access  and 
usage  fee,  which  will  include  the 
F.xchange  s  hardware  and  maintenance 
(osts  of  the  equipment. 

•  Firms  that  have  terminal  equipment 
in  the  Exchange  s  Questioned  Trade 
Contnil  Center  will  he  required  to  use 
equipment  designed  especially  for  the 
Exchange  because  of  the  limited  amount 
of  available  space   The  Exchange  will 

i  harge  an  acxess  and  usage  fee,  which 


will  include  the  Exchange's  hardware 
and  maintenance  costs  of  the 
equipment,  as  well  as  the  Exchange's 
development  costs. 

(2)  Basis  Under  the  Act  for  the  Proposed 
Rule  Change 

The  basis  under  the  Act  for  the 
proposed  rule  is  section  6(b)(4)  under 
the  Securities  Exchange  Act  of  1934 
requiring  that  a  national  securities 
exchange  have  rules  that  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members. 

(Bj  SelfRosui'atory-  Organizations 
Statement  on  Burden  on  Competition 

The  pjtchange  does  not  believe  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(CI  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Pniposed  Rule  Change  Received  from 
Sfembers.  Participants  or  Others 

The  Exchange  has  not  solicited 
comments  on  the  proposed  rule  change 
and  no  unsolicited  comments  have  been 
received. 

III.  Date  of  EffectiveneM  of  the 
PropoMd  Rule  Change  and  Timing  for 
CommiMion  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  the  Secunties 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Secunties  Exchange  Art 
of  1934 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  data,  views  and  arguments 
concerning  the  foregoing.  Persons 
making  wntten  submissions  should  file 
SIX  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549 

(Copies  of  the  submission,  all 
subsequent  amendments,  all  statements 
with  respec  t  to  the  proposed  rule  change 
that  arc  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  L'  S  C-  552,  will  be  available  for 


inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC 
20549. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
t)e  submitted  by  April  5,  1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

Ddled  March  9, 1989 
fonathan  G.  Katz. 
Secretary 
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(ReL  No.  34-26621;  File  Nos.  SR-NYSE-B9- 
01;  SR-Am«x-<»-03:  SR-CBOE-B»-01 1 

Self-Regulatory  Organizations; 
Proposed  Rule  Changes  by  the  New 
York  Stock  Exchange,  Inc^  American 
Stock  Exchange,  Inc^  and  Chicago 
Board  Options  Exchange,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
US  C.  78s(b)(l),  notice  is  hereby  given 
that  on  February  24, 1989,  the  New  York 
Slock  Exchange,  Inc,  ("NYSE  ")  filed 
with  the  Securities  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  lU  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organizations.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  mle  amendments  will 
require  that  member  organizations 
develop  and  implement  specific  criteria 
and  standards  for  approving  customer 
accounts  for  uncovered  short  options 
transactions.  The  rules  will  also  require 
that  member  organizations  establish  a 
minimum  net  equity  requirement  for 
approving  and  maintaining  such 
accounts.  If  the  customer  does  not  meet 
the  member  organization's  specific 
criteria/standards,  approval  of  the 


■  Or  February  14.  1989  the  .American  Stock 
E».change  |"Amex")  and  Che  Chicago  Board  Oplioru 
Eichany*"  |  CBOET  )  filed  with  the  Comnusaion 
Bub«tanti8tly  identical  propoiied  rule  channea.  See 
File  Not  SR-Amex-89-03,  SR-CBOE-89-(n  The 
Amex  and  CBOE  proposal!  modify  Amex  Rulet  921. 
92Z.  and  926  and  CBOE  Rules  9  7,  9.8.  and  9.15. 
respectively  Hereinafter,  the  tems  "self-regulatory 
organizations"  and  "exchange"  refer  to  the  .N'YSE. 
Amex.  and  CBOE. 


account  may  only  be  made  by  the 
member  organization's  Senior 
Registered  Options  Principal  or 
Compliance  Registered  Options 
Principal.  The  reasons  for  approving  any 
such  account  must  be  recorded  and  the 
records  maintained  by  the  member 
organization.  The  rules  further  require 
that  the  member  organization  develop 
and  implement  specific  written 
procedures  concerning  the  member 
organization's  supervisory  review  of 
customer  accounts  with  uncovered  short 
option  transactions.  Additionally,  the 
rales  will  require  that  member 
organizations  furnish  to  customers  a 
written  description  of  the  risks  involved 
in  selling  (writing)  uncovered  short 
option  transactions,  at  or  prior  to  the 
customer's  initial  uncovered  short 
option  transaction.  The  Council  has 
designed  a  prototype  risk  disclosure 
document  (Exhibit  B)  which  may  be 
used  to  satisfy  the  requirements  of  these 
rules.  This  written  disclosure  document 
is  in  addition  to  the  Options  Disclosure 
Document  required  to  be  provided  to 
customers  trading  in  options  pursuant  to 
Exchange  Rule  726  (Delivery  of  Options 
Disclosure  Document  and  P^spectus). 
The  amendments  were  developed  by 
the  Options  Self-Regulatory  Council, 
consisting  of  representatives  of  the 
American  Stock  Exchange,  Chicago 
Board  Options  Exchange,  Midwest 
Stock  Exchange.  National  Association  of 
Securities  Dealers,  New  York  Exchange, 
Philadelphia  Stock  Exchange  and  Pacific 
Stock  Exchange,  (the  "Council").  The 
Exchange,  and  the  other  members  of  the 
Options  Self-Regulatory  Council,  believe 
that  these  rules  will  increase  the  level 
and  degree  of  member  firm  supervision 
with  respect  to  customer  transactions  in 
uncovered  options. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in 
Items  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A).  (B)  and  (C) 
below  of  the  most  significant  aspets  of 
such  statements. 

.4.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose — Each  of  the  members  of 
the  Options  Self-Regulatory  Council 
have  determined  to  adopt  and  file 


oir^ 


uniform  rules  with  respect  to  cjstomer 
uncovered  short  option  transactions. 
The  proposed  rules  are  intended  to 
increase  customer  awareness  of  the 
risks  entailed  in  selling  uncovered  short 
option  contracts  and  to  intensify 
member  organization  supervision  of 
customer  accounts  engaged  in 
uncovered  short  option  transactions. 

(b)  Statutory  Basis — The  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Securities  Exchange 
Act  of  1934  (the  "Act")  and  the  rules  and 
regulations  thereunder  applicable  to  the 
Exchange  in  that  if  requires  both 
enhanced  super\  ision  of  customers' 
uncovered  option  transactions  and 
increased  disclosure  of  the  specific  risks 
of  such  transactions. 

Therefore,  the  proposed  rule  change  is 
consistent  with  Section  6(b)f5)  of  the 
Act.  which  provides,  in  pertinent  part, 
that  the  rules  of  the  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect  the 
investing  publia 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  impose  any  burden 
competition. 

(Cj  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

During  the  course  of  the  drafting  of 
the  proposed  rule  changes,  the  members 
of  the  Options  Self-Regulatory  Council 
solicited  comments  from  a  wide 
representation  of  the  broker-dealer 
community.  Representatives  of  the 
compliance  and  sales  departments  of  a 
number  of  brokerage  firms  attended 
several  meetings  where  the  profwsed 
rule  changes  were  discussed.  Although 
no  formal  written  comments  were 
solicited,  the  proposed  rule  changes 
represent  a  consensus  of  the  views 
expressed  at  those  meetings. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  propo8«*d 
rule  change,  or 


ItTTO 
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|B)  tnctttule  procMKHnga  to  dc  tannine 
whether  the  propoeed  rule  chanjie 
•hould  be  dlMpprovad. 

IV   Solicltatioa  of  ConunenU 

Inlervated  peraun*  are  invited  to 
luhmit  written  deta.  view*  aud 
■rxumpnii  concerning  the  forsHoiiiK. 
Pf>ni<m*  making  written  •libtnitaioiia 
•hould  file  iix  cupiet  iherffof  with  the 
SetTflary,  Securities  and  Fjichange 
C))mrai««i(in.  450  Fifth  Strf  f  L  NW  . 
Waihinjjf.in.  DC.  40MB  C<)pi««  of  lh« 
•ubmission*,  all  •ubisequent 
■mendm«nti,  all  written  ttatHmrii!* 
with  rw«pe<;;t  to  the  pn)po»«d  rule 
nhanHra  that  are  filpd  with  the 
Cjitnmisiiion.  and  all  wnlten 
communicaflona  relating  to  the  prop<)»«*d 
rule  changes  betwwn  the  Commission 
and  any  person,  other  than  tho»e  that 
may  be  withheld  fmm  the  public  in 
accordance  with  the  provisions  of  5 
II  S  C   VSi  will  be  available  for 
inspection  and  copying  In  the 
Commission  B  Public  Reference  Section. 
430  Fifth  Street.  NW  .  Washington.  DC 
ZOMfl.  Copies  of  such  niLng  wilJ  also  be 
available  fur  uispectinn  and  copying  at 
the  principal  office  of  the  aUjve 
mentioned  self  regulatory  organixatiun. 
Ali  submiaeiona  should  refer  to  the  file 
numiw'rs  in  the  caption  above  and 
should  be  submitted  by  [Apnl  5.  lHaH|. 

Fur  Iha  '  irmminntn  t>y  lK«  Uivisiua  ot 
Mariicil  Rexuialion.  purtuaol  to  drW^tatmi 

•  ulhonty 

foBattuMB  C,  Hatx. 
SetTwtury 

Datett  March  a  lOSB 

KxhUiM  K—Opm^g^  at  Acootiate 

NYSE  Rule  rn{m)—{A]  [No  chanir  ) 
I  lrw-x>v«re(i  Short  C>p<Kin  Accuonla 
1*1  Each  Biamber  sod  member  uq|aniiati»a 
transactinf  business  with  the  putibc  m 
writing  unruvered  short  uplion  conlrat  li 
■hall  develop,  implement  and  mainlmn 
•p<M  iflr  written  procedures  fovarrung  the 
ct)n<lu<-t  rA  such  business  which  iha!)  Inc  luiji* 
at  least  the  follonnnK: 

1   SfMHTific  cnivria  and  slaadards  to  tM 
useti  in  nv<ihiatin||  the  suitability  of  a 
cun'iinuT  fur  tvnlinjj  uni  nver»<l  thorl  option 
Irantm  lions 

l  Spm  ific  proceihirea  for  sp{>roval  nf 

•  (tiiunii  r-nKii)(r<t  in  wntinn  uncovered  thorl 
opium  ciiiitrs<  Is.  in<  ludinH  written  upprnvul 
of  «ui  h  «i  rniinls  hy  ■  Rrylsterwd  Options 
PntH.ipal. 

J   L)«ai)|niition  of  the  Senior  RiT|Htrrt«d 
( >plM«M  Pnncipel  or  the  (^>tnpliante 
Ki^iilarmi  OplHina  PniM:ip«J  as  thr  prrson 
rv«p<insi)>l«  (ur  sppruvm)|  custunwr  «i  wMiiiti 
««hii>i  Jo  not  noe'l  th«  ip«cifu  i  riti-ns  snd 

•  '<4ntlards  for  wnting  utuoMred  short  opium 
transai  tions  snd  for  fnainlmninji  written 
reriinls  of  the  reasons  for  every  srrmint  so 
sppn)vril 

4.  Kstablisttnwml  of  tpsrifir  mniimuin  n«< 
etjiiity  re<jiiiremrnl(  for  initial  <ppn>vHl  and 


mslntenanoa  of  cuetamar  sooounts  wntuig 
oncnvsred  short  o^Ikmi  tranaactioaa.  snd 

S  Re<]uirenanls  thai  CMSlomers  approved 
fur  wntmg  uncovered  short  options 
transactiuns  t>a  provided  with  s  special 
written  description  of  the  risks  inherent  in 
wnting  oncirvered  short  option  transactions. 
St  or  prior  to  the  initvsl  wrtHnj  of  sn 
uncovered  thorl  option  franssrtion  [See  Rule 
72i(c|) 

'    '    *  HupplemenUry  Matanal 

!()— 30  [f^  Chanfe  | 

40  For  purposes  of  Ruie  7Z1  (Dpenms  of 
Acctjunltl.  RuU  722  (Supervision  of 
A(  countsi  snd  Rule  7:^  jUelivary  o/  Cations 
DiMJosure  Document  snd  Prospectus  1.  Iha 
term  writing  uncovare<|  thorl  option  positions 
(hall  lauJuda  combinations  and  any  other 
trsnsartion  whirii  involve  naked  wnflng 

Duty  to  Supervtae.  Senior  Rejjutired 
( )ptluna  Pnocipel  Rule  722 

la  I  jNo  change  in  first  parsisraph| 
Kvery  member  and  member  orgamxalioo 
shall  also  develop  aiwl  impleaient  tpeoHc 
wntlen  procedures  toiw  eminn  the  manner  of 
supervision  of  customer  accounts  mainlaiiii.in 
uiuujvered  ihort  [wntten]  option  positions 
and  •pe<:lflrjilly  pmvlding  for  fretjuent 
supervisory  review  of  such  sccounts 

/Wjvery  of  Options  DtMt.lotuiT  Dm.  uatent 
iind  PnMpn  tut 

NYSE  Rule  T2«(st—(d)  [No  Channe J 
I'nijjvered  Short  tJptiona  Riak  Lhscioaure 
|i  )  The  wnlteo  deacnpttoe  of  nsks  required 
by  Rule  721  shall  be  ui  a  (osmat  preacrtfaad  by 
the  Fjichanse  or  in  a  format  developed  by  tha 
B>en\ber  or  member  organization,  provided  it 
contains  substantially  similar  information  ss 
the  prescribed  Exchange  ftwmal  and  has 
reoateed  prior  wntten  approval  of  the 
Rxchenge 

ExhMl  B— lida  7»  Risk  DaacsipHiM 

Special  Sialeneni  for  Uncoverwd  Option 
Wntar* 

There  are  special  risks  aaaocialed  with 
unc«ivered  option  writing  whiiJi  expose  the 
Investor  to  pmtennaUy  significant  loss 
Therefore,  this  type  a4  strategy  sssy  not  be 
•ultaMe  for  all  cnstofners  spproved  for 
options  transactions 

1  The  potential  loss  of  uncovfred  call 
wnting  IS  unlimited  The  writer  of  an 
uncovered  rail  Is  in  sn  extrrnrlv  risky 
position,  snd  may  ir»cur  larxe  losses  if  the 
value  of  the  anderlying  instrument  increases 
«tK>vs  the  sxertJse  pnce 

2  The  writer  of  an  uncovered  put  upliun 
t>ears  s  risk  of  loaa  if  the  value  of  the 
underlying  uistrumenl  detJines  below  the 
exercise  price.  Such  loss  could  b«  iubstanti^l 
if  there  is  s  significant  deciinc  in  the  value  of 
the  undf-rlying  instrument 

3  l'nr<)vcr<*d  option  wntinx  is  thus  juitahic 
only  for  the  knowledjjt'able  mvestor  who 
undfrxtantls  tha  nsks.  has  iha  rtnsncial 

I  apacily  snd  willingness  to  incur  potentially 
Urxe  lotiiei.  anil  hdi  lurfii  lent  lujuid  assets 
to  meet  applu-atile  margin  reijairements.  and 
in  ronne<,tioo  with  uncovered  put  writing,  is 
■  hie  to  purchase  tha  a^der^y1ng  Instrument  in 
the  event  thai  ihe  option  is  exercised 


4  For  comhmatKei  writing,  where  the 
levestor  wnles  both  s  pot  and  a  call  on  the 
sane  uaderfying  inatmiDent.  the  potential 
risk  IS  unlimited. 

5  If  s  secondary  market  tn  options  were  to 
become  uitevaliabla.  mveetors  conld  not 
engage  la  ckiatag  transactioaa.  and  an  option 
writer  would  remain  obligeted  untU 
expiration  or  asaignmanl. 

^4•*r  It  la  expected  (hat  you  wiU  reed  the 
booklet  entitled  CHARACTERISTICS  ANO 
Rl-SKS  OF  STANDARDIZED  OPTIONS 
svsilable  from  your  broker  In  particular  your 
attention  is  dirvi  led  to  the  chapter  entitled 
Risks  of  Buying  and  Wnliag  Options  This 
statement  is  not  intended  to  enumerate  all  of 
the  nsks  entailed  in  wntmg  uncovered 
options 

[FH  D»c^  t»-«)21  Filed  3-14-».  845  amj 
I  cooe  saie-ai-« 


(R«i.  Na  94-2eei7;  f9t  No.  SR-PSC-S9-03I 

S«ff-n«9utetory  Or«antzatk>n«;  FWng 
and  hmnedlete  Effecttveness  of 
Propoeed  Rule  Crtange  by  PacWc 
Stock  Eichange,  Inc. 

Pursuant  to  iection  19(b)(1)  of  the 
Secuntiea  Exchange  Act  of  1934  ("Act), 
15  U.S.C  78e(bMl).  notice  is  hereby 
given  that  on  February  16,  1988.  the 
Paciric  Stock  Exchange  Incorporated 
("PSK"  or  ■Exchange")  filed  with  the 
Securities  and  Exchange  Commiaaion 
the  proposed  rule  change  as  described 
tn  Items  I.  II  and  111  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organiration.  The 
CoTiMTtisaion  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons. 

L  Self- Regulatory  Orsanixatioa's 
Statement  of  tha  Tanna  of  Substanca  of 
the  Propoeed  Rula  Change 

The  PSE  submits  this  rule  Tiling 
pursuant  to  Rule  19b-4  under  the  Act. 
The  PSE  proposes  to  change  its  Listing 
Fee  Schedule  to  include  families  of 
funds.  This  change  would  provide  that 
families  of  cioae-end  funds  are  eligible 
for  the  second  tier  of  the  PSE's  current 
listing  fee  schedule. 

Currently,  under  the  first  tier  of  the 
lusting  fee  schedule,  original  listing  fees 
of  common  stock  are  $7,500.00.  Undpr 
the  second  tier,  original  listing  fees  of 
secondary  issues,  i.e  preferred  stocks, 
warrants,  bonds,  and  rights,  are 
$2,500  00.  The  proposed  change  would 
mclueie  the  second  and  all  subsequent 
funds  in  a  family  of  funds  in  the  second 
tier  fee  schedule. 


11.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Purpoaa  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
8elf-regu!ator>'  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
exumined  at  the  places  specifieti  in  Item 
IV  below.  The  self-regulatory 
orgnization  has  prepared  summaries,  set 
forth  in  sections  (A),  (B)  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Propsed  Rule 
Changes 

Currently,  the  PSE  has  a  two-tiered 
Listing  Fee  Schedule.  Original  listings  of 
common  stocks  are  $7,500.00. 
Companies  that  have  secondary  issues 
listed  are  charged  original  listing  fees  of 
$2,500.00  for  these  secondary  issues. 
Secondary  issues  include  preferred 
stocks,  warrants,  bonds,  and  rights. 

The  two-tiered  original  listing  fee  was 
established  in  January  1987  to  attract 
more  multiple  listings  and  to  reflect  that 
generally,  additional  listings  cost  the 
PSE  significantly  less  to  process  than 
the  original  listing.* 

In  recent  months,  there  has  been  a 
proliferation  of  closed-end  funds 
managed  and  sponsored  by  a  number  of 
investment  companies.  Possibly  because 
of  the  popularity  of  baskets  of  stocks 
and  program  trading  at  the  institutional 
level,  the  retail  firms  have  offered  these 
new  closed-end  fimds  as  a  similar 
investment  concept 

It  is  proposed  to  apply  the  poUcy  of 
reduced  listing  fees  to  the  additional 
funds  of  the  same  family  once  the  first 
fund  is  fully  hsted.  Lower  Usting  fees  for 
common  stocks  of  closed-end  funds  is 
justified  because  of  the  cost  savings  for 
secondary  issues,  and  because  they 
offer  recognizable  economies  of  scale.  It 
is  predicted  that  the  reduced  rate  will 
attract  groups  of  new  listings.  The 
Exchange  believes  that  the  proposal  to 
reduce  listing  fees  of  additional 
securities  in  a  family  of  closed-end 
funds  underwritten  and  managed  by  the 
same  sponsor  or  investment  manger 
involves  the  same  type  of  cost  savings 
and  economies  of  scale  that  were  the 
basis  for  its  decision  to  adopt  a  two- 
tiered  listing  fee  structure.  Processing 
multiple  listing  applrcations  from  the 
same  sponsor  simplifies  and  streamlines 
the  regulatory  review.  Examinations  of 


these  substantially  identical,  though 
separate,  listing  applications  of 
investment  companies  can  be  handled 
more  efficiently  than  multiple 
applications  for  common  stocks  or 
different  companies,  even  those  with 
parent/ subsidiary  relationships. 
Although  each  fund  is  a  unique 
registrant  the  one  sponsor  in  a  multiple 
fund  relationship  provides  the  PSE  with 
all  ongong  Usting  related  information. 
Accordingly,  the  PSE's  correspondence 
and  liaison  dealings  can  be  handled 
through  that  one  contact* 

The  proposed  rule  filings  is  consistent 
with  section  6(b)(4]  of  the  Act  in  that  it 
provides  an  equitable  allocation  of 
reasonable  fees  among  persons  using 
PSE  facilities. 

(B)  Self-Regulatory  Organization  'a 
Statement  on  Burden  on  Competition 

PSE  does  not  believe  that  the 
proposed  rule  filing  imposes  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Tlie  PSE  has  not  solicited  nor  received 
comments  on  the  proposed  fee  change. 

m.  Data  of  ESiBctivaiiess  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commisiion  Action 

The  proposed  changes  are  effective  on 
filing  pursuant  to  section  19(b](3)(A](ii) 
of  the  Act  and  Rule  19b-4(e] 
thereunder,  in  that  they  adopt  a  due,  fee 
or  other  charge  imposed  by  the  PSE.  At 
any  time  iwithin  60  days  of  the  date  of 
filing  of  the  proposed  rule  change  the 
Commission  may  summarily  abrogate 
the  proposed  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vdth  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 


communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commissison's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  Ail  submissions  should 
refer  to  File  No.  SR^^E-89-02  and 
should  be  submitted  by  April  5, 1989 

For  the  Commissioa  by  the  Di\ision  of 
Market  Regulatioa  purusant  to  delegated 
authority. 
loDathan  G.  Katx, 
Secretary. 

Dated:  March  9. 1989. 
fFR  Doa  89-0022  Filed  3-14-68:  8:45  am] 


'  .See  Secunties  Ejtchange  Act  Release  No  24123 
(fpbruary  7)X  1967),  S2  FR  6641 


*  See  letter  dated  Februai)'  24. 1968,  from  James 
C  McKee.  Manager,  Listings,  PSE,  to  Howard 
Kramer,  Assistant  Director.  Division  of  Market 
Regulation 


[ReL  Na  3»-24«33] 

FWng*  Undw  the  PiMk  UtMty  HoMng 
Compwty  Act  of  1935  T  AcT) 

March  9. 1988. 

Notice  is  hereby  given  that  the 
following  filiiig(s]  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  &n  referred  to  the 
application(s]  and/or  declaration(s]  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declare tion(s)  and 
any  amendments(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s]  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  3, 1989  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington. 
DC  20549.  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s}  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  tn  the 
manner.  After  said  date,  the 
application(s)  and/or  declare tion(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective 
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MUciasippl  Po%ir«r  Company,  ■<  aL  (79- 
7S2S) 

Misalulppi  Pi)w«r  Ckimpany 
(  Miuiiaippi  Puwnr ').  TSttl  West  Beach. 
Gulfport.  Missiislppl  39501.  Geornia 
Powt'r  Clompany  ('  Cnsorxia  Powfr"),  W3 
heiimont  Avenue.  NK..  Atlanta.  Georgia 
3O30B,  and  Gulf  Power  Company  (Gulf 
Power  1.  500  Bwyfront  Pariway, 
PenMcola.  Florida  32501.  each  a  wholly 
owned,  electric  utility  tubaidittry 
ccmpanic*  of  The  Southern  (ximpany 
("Southern  ).  a  resiatered  holding 
company,  have  filed  an  application 
under  aectiona  9(a)  and  10  of  the  Act. 

By  ordrra  ddled  May  18.  1978  (HCAR 
No.  20543).  Sfptemb«>r  IB.  1S85  (HCAR 
No.  23«33)  and  Ft-Srunry  8,  19B0  (HCAR 
No.  21414),  Misaiaaippi  Power.  Oorgia 
Power  and  Ciulf  Powi-r.  rrapectively, 
have  acquir<?d.  by  purchase  or  l«'a»e. 
coal  hopper  railroad  cara  for  uae  in 
transporting  coal  in  dedicated  unit  train 
aervtce  to  their  reapectiva  coal  fired 
generating  plants  (.eorgia  Power 
currently  has  apprtiximately  1.3t)0 
ruilcara  operating  to  tranapcrt  cual  tu 
three  of  its  plants  In  addition. 
Misaiaaippi  Power  haa  entered  into  a 
lease  agreement  on  b«?iialf  of  itself  and 
Gulf  Power,  with  respect  to  495  railcara 
for  the  transportation  of  coal  to  Plant 
Daniel,  which  is  owned  by  Mississippi 
Power  and  Gulf  Power  aa  tenanta-in- 
common.  Alabama  Power  Company 
("Alabama")  and  Savaruiah  Electric  and 
Power  Company  ("Savannah ').  also 
wholly  owned,  electric  utility  aubatdiary 
companiea  of  Southern,  currently  do  not 
own  or  leaae  coal  hopper  railroad  cars. 
Tlta  total  number  of  auch  railcara  owned 
or  leaaed  by  Southern  syatem  companies 
is  the  approximately  1.7V)6  railcara  that 
are  currently  owned  or  leased  by 
Missisaippl  Power.  Georgia  Power  and 
Gulf  Power 

It  ia  stated  that  the  approximately 
1.795  railcara  have  been  acquired  by 
Mississippi  Power.  Georgia  Power  and 
Gulf  Power  baaed  up»oo  their  anticipated 
needs  fur  coal.  However,  due  to  changes 
in  coal  bum  forecasts,  fuel  pnces. 
adjustments  to  the  Southern  ele<'.tnc 
system's  economic  dispatch  prucedurea 
and  other  causes.  Misaiaaippi  Power, 
Georgia  Power  and  Gulf  Power  may. 
from  time- to-time,  need  fewer  than  the 
approximately  1.795  railcara  then 
currently  available  Railcara  owned  or 
leaaed  by  Mississippi  Power.  Georgia 
Power  and/or  Gulf  Power  may  be  made 
available  to  one  or  more  of  the  other 
Southern  system  operating  companiea. 
including  Alabama  and  Savannah, 
which  may  have  a  ni>ed  for  aui.h 
railcara. 

It  la  further  atated  that  It  also  may  b« 
deairable  and  economically 


advantageous  to  lease  or  sublease 
railcara  not  currently  needed  by 
Miaaissippi  Power,  Georgia  Power  and/ 
or  (]ulf  Power  to  nonafTillate  companiea 
To  the  extent  that  fewer  than  the 
approximately  1,795  railcara  currently 
available  are  needed.  Misaiaaippi 
Power,  Georgia  Power  and  Gulf  Power 
seek  authorization  to  lease  or  sublease 
such  railcara  to  nonafTihate  companiPt 
from  time  to  lime  on  or  pnor  to 
Decemlier  31.  1992.  In  the  event  that 
additional  railcara  are  acquired  by 
purchase  or  leaae  by  Mississippi  Power. 
Georgia  Power.  Gulf  Power.  Alabama 
and/or  Savannah,  further  authoniation 
to  lease  or  sublease  such  railcars  to 
nonafTihate  companies  will  be  sought 
from  the  Commission 

Central  and  South  West  Corporatioo,  at 

al.  (7t)-7B43) 

Central  and  South  West  Corporation 
(  CSW  ■).  2121  San  Jaanto  Street.  Suite 
2500,  Dallas.  Texas  75201.  a  registered 
holding  company,  and  five  of  its 
operating  subsidiaries.  Central  Power 
and  Light  Company  ("CPL").  P.O.  Box 
2121,  Corpus  Christi.  Texas  78403.  Pnbhc 
Service  Company  of  Oklahoma  ("PSO"). 
P  O  B<3x  201.  Tulaa.  Oklahoma  74102, 
Southweafem  Electric  Power  Company 
( 'SWKPCO").  PO.  Box  21106, 
Shrf  vpport  Louisiana  71156.  West 
Taxes  Utilities  Company  ("WTU").  P  O. 
Box  641.  Abilene.  Texas  7M04.  and 
Transok,  Inc.  ("Transok").  P.O.  Box 
3006,  Tulsa.  Oklahoma  74101  and  CSWs 
service  company  subaidiary.  Central 
and  South  West  Services,  Inc. 
("CSWS"),  2121  San  (acinto  Street.  Suite 
2500.  Dallas,  Texas  75201.  (together. 
'Subaidianea")  have  filed  an 
application-declaration  under  section 
6(a).  7.9(h).  10,  12(bl  and  12(nof  the  Act 
and  Rules  43,  45  and  50(a)(5)  thereunder 

CSW  and  ita  Subsidianes  propose  to 
continue  through  March  31.  1991  their 
short-terra  borrowing  program 
authorized  by  prior  Commission  order, 
dated  April  2.  1987  (HCAR  No  24363). 
The  borrowing  program  would  be 
coordinated  through  the  use  of  the  CSW 
system  money  pool  ("Money  Pool").  The 
pnigram  would  make  funds  available  to 
the  Subnidianes  for  Interim  financing  of 
their  capital  expenditure  programs  and 
their  other  working  capital  needs,  and  to 
repay  previous  borrowings  incurred  for 
such  purposes.  Funds  for  the  Money 
Pool  would  be  available  from  surplus 
funds  from  the  treasunes  of  CSW  and  its 
operating  subsidiaries,  from  proceeds 
from  the  sale  of  commercial  paper  notes 
by  CSW  and  bank  borrowings  by  CSW 
and  the  Subsidiaries. 

Tile  maximum  anticipated  borrowing 
levels  requested  by  CSW  and  its 
Subsidianes  are  as  follows:  CSW — S800 


million.  CPL— »200  millioa  PSO— $100 
million.  SWEPCO— n50  million.  WTU— 
$50  millioa  Transok — $80  million,  and 
CSWS — $25  million,  with  an  aggregate 
principal  amount  not  to  exceed  $600 
million. 

To  provide  funds  for  the  Money  Pool 
CSW  requests  authorization  to  Issue  and 
sell  commercial  paper.  The  commercial 
paper  would  have  varying  maturities  of 
not  more  than  nine  months  from  the  date 
of  issue,  and  may  be  issued  and  sold  by 
CSW  from  time  to  time  through  March 
31. 1991.  CSW  requests  that  its 
commercial  paper  transactions  be 
excepted  under  Rule  50(a)(5)  from  the 
competitive  bidding  requirements  of 
Rule  50. 

CSW  and  the  Subsidiaries  also 
request  authorization  to  borrow  money 
from  banks  to  extent  that  the  surplus 
funds  of  CSW  and  the  Subsidianes  are 
insufficient  to  meet  the  Subsidiaries' 
requests  for  shorl-term  loans.  Such 
borrowing  will  not  be  made  unless  it 
would  produce  a  lower  cost  of  money 
than  the  issue  of  CSWs  commerdal 
paper,  and  in  any  event,  they  will  not 
bear  a  rate  of  interest  higher  than  the 
effective  cost  of  money  for  unsecured 
prune  commercial  bank  loans  prevailing 
on  the  date  of  such  borrowing.  The 
borrowings  would  be  evidenced  by 
promissory  notes,  maturing  no  more 
than  24  months  from  the  date  of  issue, 
and  will  be  prepayable  in  whole  at  any 
time  or  in  part  from  time  to  time,  without 
penalty.  Compensation  arrangements 
under  lines  of  credit  with  banks  for 
CSW  and  its  Subsidiaries  are  on  a 
balance  or  fee  basis.  In  general  fees  are 
V«  of  1%  per  annum  on  the  average 
unused  portion  of  the  commitment,  and 
balance  arrangements  require  average 
balances  of  5%  of  the  amount  of  the 
commitment 

In  additioa  CSW  requests 
authorization  to  borrow  funds  managed 
by  trust  departments  of  banks  if  such 
borrowings  result  in  a  cost  of  money 
equal  to  or  less  than  that  available  from 
the  sale  of  commercial  paper  or  other 
bank  borrowings. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 
looathan  G.  Katx. 
St't  Tfiary 
[FK  Doc  80-6023  Filed  9-14-8».  a:45  ami 


[Fie  Ha.  Z70-«7] 

Forms  Under  R«vl«w  by  Offic*  of 
MwwgwnMit  and  Budgat;  RcvWng; 
Rul«15c3-3 

Agency  Clearance  Officer  Kenneth  A- 
Fogash.  Deputy  Executive  Director.  (202) 
272-2142. 

Upon  Written  Request  Copy 
Available  From:  Securities  and 
Exchange  Commission.  Office  of 
Consumer  Affairs,  450  5th  Street  NW., 
Washington.  DC  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq).  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  a  revision 
of  Rule  15c3-3  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C  78(a)  et 
seq.)  that  would  amend  tlie  rule  to  allow 
broker-dealers  to  pledge  certain 
"government  securities"  as  collateral  in 
government  secmities  borrowings.  One 
thousand  respondents  incur  an  average 
burden  of  110  hours  per  year  to  comply 
vvrith  the  rule. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
cost  of  SEC  roles  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash.  Deputy 
Executive  Director.  450  5th  Street  NW.. 
Washington.  DC  20549-6004,  and  Gary 
Waxman.  Clearance  Officer,  Officer  of 
Management  and  Budget  Paperwori( 
Reduction  Project  (3235-0078),  Room 
3208,  New  Executive  Office  Building. 
Washington.  DC  20503. 
looathan  G.  Katx. 
Secretary. 
March  a  1989. 
[re  Doc.  ae-S953  Rled  3-14-89;  8:45  am] 

BIUJMO  CO0CSBW-S1-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

(Ordsr  M-3-271 

Fltnesc  Determination  of  HeWrana  Air 
Service,  Inc 

AOENCY:  Department  of  Transportation. 
ACTION:  Notice  of  commuter  air  carrier 
fitness  determination,  order  to  show 
cause. 


:  The  Department  of 
Transportation  is  proposing  to  find  that 


Hehtrans  Air  Service,  Inc.,  is  fit  wiUing. 
and  able  to  provide  commuter  air 
service  under  section  4ig(c)(2)  of  the 
Federal  Aviation  Act 
RESPONSCS:  All  interested  persons 
wrishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division.  Room  6401,  Department  of 
Transportation,  400  7th  Sti^et  SW.. 
Washington.  DC  20590,  and  serve  them 
on  all  persons  listed  in  Attachment  A  to 
the  order.  Responses  shall  be  filed  no 
later  than  March  27. 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Janet  A.  Davis.  Air  Carrier  Fitness 
Division,  Department  of  Transportation, 
400  7th  Sti«et  SW,  Washington,  DC 
2059a  (202)  366-9721. 

Dated  March  10. 1989. 
PaHidi  V.  Mmpliy,  )r„ 

Deputy  Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FK  Doc  8&-aO10  Filed  3-14-89;  &45  am] 

aaUMO  COOC  4S1A-S2-M 

(Order  M-3-2SI 

FHneaa  Oetarminallon  Of  Panama 
Aviation,  Inc. 

AOENCY:  Department  of  Transportation. 
ACTKMt  Notice  of  commuter  air  carrier 
fitness  determination,  order  to  show 
cause. 

SUMMARY:  The  Department  of 
Transportation  is  proposing  to  find 
Panama  Aviation,  Inc.,  fit  wiUing.  and 
able  to  provide  commuter  air  service 
under  section  219(d)(2)  of  the  Federal 
Aviation  Act 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Room  6401.  Washington,  DC  20590.  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  March  27, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Mrs.  Kathy  Lusby  Cooperstein,  Air 
Carrier  Fitness  Division  (P-56,  Room 
6401),  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  (202)  366-9721. 

Dated  March  la  1969. 
Patrick  V.  Murpfay.  |r.. 

Deputy  Assistant  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc  89-6011  Filed  3-14-89;  8:45  am] 


DEPARTMENT  OF  TRANSPOfTTATION 

Federal  Rairoad  Administration 

Petitions  for  Exemption  or  Waiver  of 
Compttartce 

In  accordance  with  49  CFR  |{  211.9 
and  211.41,  notice  ia  hereby  given  that 
the  Federal  Railroad  Administration 
(FRA)  has  received  requests  for  an 
exemption  from  or  waiver  of  compliance 
with  a  requirement  of  its  safety 
standards.  The  individual  petitions  are 
described  below,  including  the  party 
seeking  rebel,  the  regulatory  provisions 
involved  and  the  nature  of  the  relief 
being  requested 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  Any  interested  parties  desiring 
an  opoortunity  for  oral  comment  should 
noti^  FRA,  in  writing,  before  the  end  of 
the  comment  period  and  specify  the 
basis  for  their  request 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  W  aiv«' 
Petition  Docket  Number  RST-84-21)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel. 
Federal  Railroad  Admimstratioa  Nassif 
Building.  400  Seventh  Street  SW., 
Washington.  DC  20590.  Communications 
received  before  April  28, 1969.  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  conmnmic?tions 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.]  in  Room 
8201,  Nassif  Building.  400  Seventh 
Street  SW.,  Washington.  DC  20590 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Southern  Pacific  TransportatitMi 
Company  (Warvar  PetitioD  Docket 
Number  RSGM-88-20) 

The  Southern  Pacific  Transportation 
Company  (SP)  seeks  a  permanent 
waiver  of  compliance  with  the  Safety 
Glazing  Standards  (49  CFR  223.17)  for 
aU  SP  locomotives.  This  portion  of  the 
standards  requires  each  locomotive  fuliy 
equipped  with  FRA  glazing  to  be 
stencilled  on  an  interior  wall  as  follows: 
"FULLY  EQUIWED  FRA  PART  223 
GLAZING."  The  petitioner  states  tiiat  all 
locomotives  are  in  compliance  with  49 
CFR  Part  223;  therefore,  the  presence  of 
the  stencil  required  under  {  223.17  is  no 
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{(inner  u»t:ful  and  hns  h»"com»"  a  burden 
ti)  mHintaiii 

Ann  Arbor  Railroad  (Waivsr  Petition 
Docket  Nunib«r  RSGM~aS~21) 

Th«  Ann  Arbor  Rrtiln>«d  »»'fk»  » 
permanent  wHivt-r  of  compliHrn  e  wiih 
the  provision*  of  the  Safety  (.iazinn 
Standards  (49  CPK  Part  223)  for  ohh 
liHomotivB  and  thn'e  c.atMMisi'S  The 
p«"tifioner  operates  the  one  locomotive 
pnmanly  In  yard  service  in  the  City  of 
Toledo,  Ohio.  The  three  calHuises  are 
used  for  yard  moves  in  Toledo.  Ohio 
and  in  nmd  service  between  Toledo. 
Ohio  and  Ann  Artxjr.  Michi^^an.  a 
distance  of  approximately  45  milt-s  The 
Ann  Arbor  Railroad  states  that  it  has 
have  not  had  any  incidents  or  iniuncs 
involving;  ^lazinft. 

Web«r  InduatriM  (Waiver  Petition 
Docket  Numbw  RSCM-88-.Z2) 

Weber  Industries  seeks  a  p«"rmancnl 
waiver  of  compliance  with  the 
provisions  of  the  Safety  (^lazmn 
Slandartis  149  CP'R  Part  Z23]  for  nine 
prt»senj(er  cars  used  In  an  excursion/ 
ilinner  tram   The  cam  will  operate  over 
appn)ximalt'ly  32  4  miles  of  the  Iowa 
Interstate  Railn)ad  between  C^ouncil 
illuffs  and  Hillis.  Iowa 

Th«  Larami*  Valley  Rail  Preem-vation 
Aaaodjitioa  (Waiver  Petition  Dociiet 
Numlwr  RM<M-8S-^4) 

The  Laramie  Valley  Rail  l're««Tvuti(in 
Ass«M:iatum  seeks  a  {.>«'rmanent  waiver 
of  C(mipliance  with  the  provisions  of  (he 
S.tfely  C;lazinH  Standanis  (4«  ChK  Part 
22;i)  for  one  railway  postal  st-rvice 
paHsenjjer  car,  which  will  be  operated  in 
excursion  service  over  approximately  60 
miles  of  the  Wyominn/(Jolorado 
Railroad  twtween  Ijjramie  and  Fox 
i'ark.  Wyoming  The  maionty  of  the 
iiperatinH  area  ii  rural,  mountaincud 
terram   'I"he  WyominK/l-olnradu 
K.iilrt)ad  Indicates  no  repiorted  ac  in  of 
x.iiuialism  or  accidents  in\iilvin>{ 
liHdmolive  ^lazln^ 

llie  Sisaelon  Southern  Railway  (Waiver 
Petition  Docket  Number  RSGM-48-25) 

I'hf  Sisselun  S<iuthem  Railway 
(SSC)Rl  seeks  a  permanent  waiver  of 

compliance  with  certain  proM.sum.s  of 
the  Safety  ClazinK  Standards  |4M  CKK 
Part  22.1)  fur  two  lot.omotives    The 
locumotives  operate  over  aporoxini.ilely 
.Ifl  miles  of  main  line  tra(.k  that  extends 
primarily  through  a  niral  area  t)etweeri 
Millbank  and  Sissetun.  South  Dakota 
llie  p«'tili<mer  states  that  there  have 
been  no  ini  idents  of  rotk  throwin>{  or 
Runfire  direi  ted  at  their  locomotives 
The  petitioner  feels  that  the  installation 
of  KKA  certified  Rlazinj<  would  impxise 
an  undue  financial  burden  on  the 


company  to  prtttecl  against  situations  it 
does  not  encounter 

The  Buffalo  Southern  Railroad.  Inc. 
(Waiver  Petition  Docket  Number 
RSGM-8S-28) 

The  Buffalo  Southern  Railroad.  Inc.. 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
{Jlazing  Standards  (49  Cl-'R  Part  223)  for 
four  locomotives.  The  locomotives 
op)€rate  on  approxim.ately  40  miles  of 
track  between  Buffalo  and  Gowanda. 
.New  York.  The  area  of  operation  i> 
through  rural,  light  industrial,  and  urban 
re^^ions 

Connecticut  Central  Railroad  (Waiver 
Petition  Docket  Number  RSGM-8S-27) 

The  (Uinnecticut  Central  Railroad 
(CCL)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  C;lazin«  Standards  (49  CVR 
Pari  223)  for  one  catKxise  The  petitioner 
uses  this  catxxise  on  a  train  that 
operates  on(»  a  day  Monday  through 
Fnday  The  train  operates  over 
approximately  17.2  miles  of  trai.k  in 
mostly  residential/rural  areas  near 
Middletown.  Connecticut  The  Petitioner 
states  the  cabo<jse  is  used  only  as  a 
platform  for  the  conductor  during  pickup 
moves  and  that  it  is  not  occupied  dunng 
train  movements.  The  CCL  feels  that  the 
iiiRtallation  of  FRA  certified  glazing 
would  not  enhance  railroad  employee  or 
public  safety. 

West  |er«ey  Railroad  (Waiver  Petition 
Docket  Number  RSGM-M-28) 

The  West  jersey  Railroad  (W)R)  seeks 
a  permanent  waiver  of  compliance  with 
( ertam  prov  isions  of  the  Safety  Glazing 
Standards  |49  CVR  Part  223}  for  two 
locomotive*  The  petitioner  states  that 
the  two  locomotives  will  operate  over 
approximately  17  4  miles  of  track 
between  Salem  and  Swedesboro.  New 
jersey   WjR  states  that  the  operating 
area  is  rural  and  not  prone  to  vandalism 
The  petitioner  therefore  feels  that  the 
iiistallalum  of  mA  i  ertified  glazing 
would  tie  an  unne<  essary  financial 
burden  to  its  operation 

Merzoi;  Contracting  Corporation  (Waiver 
Petition  Docket  Number  RSGM-88-29) 

The  Herzog  Contracting  Corporation 
seeks  8  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  (T-VV.  Part  223)  for 
Its  trackmobiles  now  leased  to  vanous 
railroads  At  the  pre,<tent  time.  20 
tra(  kmobiles  are  leased   The  petitioner 
stales  that  the  trackmobiles  are 
pnmanly  used  for  maintenance-of  way 
pro|e(  ts  Ihe  company  indicates  that  the 
requuc'i  ITtA  glazing  matenals  are  not 
readily  available,  are  evpen.i.ve.  and 


would  require  field  installation.  The 
petitioner  therefore  feels  that  the 
installation  of  certified  glazing  would 
present  a  financial  burden  to  its 
operation 

El  Dorado  Radway  Company  (Waiver 
Petition  Docket  Number  RSGM-88-30) 

The  FJ  Dorado  Railway  (EDW)  seeks 
a  permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  three 
locomotives  T^ese  locomotives  will  be 
operated  over  approximately  5.5  miles  in 
a  sparsely  populated  area  near  El 
Dorado.  Arkansas  The  petitioner  states 
that  the  railroad  has  not  expenenced  an 
accident  Involving  locomotive  glazing 
since  it  began  operations  in  19().S 

Mount  Hood  Railway  Company  (Waiver 
Petition  Docket  Number  RSGM-8S-31) 

The  Mount  Mood  Railway  Company 
(MM)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  one  caboose.  The  caboose 
will  operate  at  speeds  up  to  15  mph  in 
mostly  rural  terrain  between  Mood  River 
and  Dee.  Oregon,  a  distance  of 
approximately  16  miles.  There  have 
been  no  reported  acts  of  vandalism  or 
accidents  involving  glazing.  The  carrier 
therefore  feels  that  the  installation  of 
F^RA  certified  glazing  would  be  an 
unnecessary  financial  burden  to  its 
operalum 

Buffalo  and  Pittsburgh  Railroad.  Inc. 
(Waiver  Petition  Docket  Number 
RSGM-88-^S2) 

The  Buffalo  and  Pittsburgh  Railroad. 
Inc  (BPRR)  seeks  a  temporary  waiver  of 
compliance  with  certain  provi.iions  of 
the  Safety  Glazing  Standards  (49  CF'R 
Pan  223)  for  two  locomotives.  l^S  10  and 
I^S  11   The  two  locomotives  will  be 
operated  over  approximately  110  miles 
of  track  between  Punxsulawney, 
Pennsylvania  and  Salamanca,  New 
York    I'he  petitioner  states  that  the  cost 
to  retrofit  these  units  with  FRA  certified 
glazir  ■  would  present  a  financial  burden 
since  the  locomotives  are  not  owned  by 
the  railroad  and  are  only  in  temoorary 
u.se 

Sequatchie  Valley  Railroad  and  the 
Southern  Alabama  Railroad  (Waiver 
Petition  Docket  Number  RSGM-88-33) 

Ihe  S«>4uatchie  Valley  Railroad 
(SQVR)  and  the  Southern  Alabama 
Railroad  (SL'AB)  seek  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFTt  Part  223)  for  five 
locomotives.  Four  locomotives  will  be 
operated  on  the  SQVR  railroad  between 


Bridgeport,  Alabama  and  Dunlap, 
Tennessee,  a  distance  of  approximately 
39.9  miles.  One  locomotive  will  be 
operated  on  the  SUAE  railroad  between 
Troy,  Alabama  and  Goshen,  Alabama,  a 
distance  of  approximately  12.2  miles. 
The  petitioners  state  that  windows  in  all 
five  locomotives  are  equipped  with  a 
shatterproof  glass  and  that  application 
of  FRA  glazing  would  be  a  financial 
burden. 

St  Latvrence  Railroad  (SLAW)  (Waiver 
Petition  Docket  Number  RSGM-88-34) 

The  St.  Lawrence  Railroad  (SLAW) 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  CFR  Part  223)  for 
two  locomotives.  One  locomotive  will 
be  operated  in  the  train  yard  at  Norfolk, 
New  York  and  the  other  locomotive  will 
operate  between  Ogdensburg  and 
Raymondville,  New  York,  a  distance  of 
approximately  30  mde«.  The  railroad 
seeks  the  waiver  of  compliance  because 
of  the  financial  burden. 

Huron  and  Eastern  Railroad  Company, 
Inc.  (Waiver  Petition  Docket  Number 
RSGM-88-35) 

The  Huron  and  Eastern  Railroad 
Company,  Inc.  (HERS)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  three 
locomotives  and  one  caboose.  The 
HERS  states  that  it  normally  operates 
one  train  a  day  over  approximately  82.6 
miles  of  track  between  Huron  and 
Sanilac  Counties  in  Michigan.  The 
petitioner  states  that  it  has  been  in 
operation  over  21  years  without 
experiencing  vandalism,  shootings, 
stoning  or  similar  incidents.  Therefore,  it 
feels  that  the  added  cost  of  meeting  the 
standards  of  Part  223  is  not  justified. 

Ohio  Central  Railroad.  Inc.  (Waiver 
Petition  Docket  Number  RSGM-88-36) 

The  Ohio  Central  Railroad.  Inc. 
(OCR!)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  one  locomotive.  This 
locomotive  operates  between  Harmon 
and  Zanesville,  Ohio,  a  distance  of 
approximately  71  miles.  The  petitioner 
states  that  the  train  passes  generally 
through  rural  area  and  at  speeds  not  to 
exceed  25  mph.  Vandalism  is  not  known 
to  be  a  problem. 

Braswell  Sand  and  Gravel  Company, 
Inc.  (Waiver  Petition  Docket  Number 
RSGM-89-1) 

The  Braswell  Sand  and  Gravel 
Company.  Inc.  seeks  a  pemvanent 
waiver  of  compliance  with  certain 


provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  one 
locomotive.  The  locomotive  is  operated 
once  or  twice  weekly  as  a  switch  engine 
along  a  siding  adjoining  the  Kansas  City 
Southern  Railroad  near  Wilton. 
Arkansas.  VandaUsm  is  not  known  to  be 
a  problem. 

Springfield  Terminal  Railway  Company 
(Waiver  Petition  Docket  Numbers 
RSGM-89-2  and  LI-89-1) 

The  Springfield  Terminal  Railway 
Company  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  [49  CFR 
Part  223)  and  the  Locomotive  Safety 
Standards  (49  CFR  Part  229)  for  its  TM 
4500  Trackmobiles.  This  equipment  is 
being  operated  on  the  Medford  Running 
Track,  the  Wakefield  Jimction  Rurming 
Track  and  the  Danvers  Running  Track  in 
iK>rtheast  Massachusetts. 

Florida  Midland  Railroad  (Waiver 
Petition  Docket  Number  RSGM-89-3) 

The  Florida  Midland  Railroad  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  one 
locomotive.  The  petitioner  plans  to 
operate  the  locomotive  on  either  its 
Leesburg  Branch  or  Gordonville  Branch, 
both  of  which  are  located  in  a  basically 
rural  area  in  central  Florida.  The 
Leesburg  Branch  consists  of 
approximately  15  miles  of  track  between 
VVildwood  and  Leesburg,  Florida.  The 
Gordonville  Branch  consists  of 
approximately  5.9  miles  of  track  located 
between  Winter  Haven  and  Gordonville. 
Florida.  Operation  will  be  during 
daylight  hours  at  a  maximum  speed  of 
25  mph. 

ARMCO,  Inc  (Waiver  Petition  Docket 
Number  RSGM-89-4) 

The  ARMCO,  Inc.  seeks  a  permanent 
waiver  of  compUance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  five 
switcher  locomotives.  The  locomotives 
operate  over  approximately  5  miles  of 
industrial  lead  track  located  in  Ashland, 
Kentucky.  The  area  of  operation  is 
totally  industrial  with  no  known 
problems  of  vandalism  or  stoning  of 
locomotives. 

Carolina  Coastal  Railway  (Waiver 
Petition  Docket  Numbers  RSGM-89-5 
andSA-89-4) 

The  Carolina  Coastal  Railway  seeks  a 
permanent  waiver  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  and  the 
Safety  Appliance  Standards  (49  CFR 
Part  231)  for  one  locomotive.  The 


petitioner  anticipates  operating  the 
locomotive  as  a  reserve  unit,  dunng 
daylight  hours  only,  on  approximately 
17  miles  of  track  between  Pinetown  and 
Belhaven.  North  Carolina.  Operating 
speeds  will  be  restricted  to  10  mph.  The 
operating  area  is  rural  and  ser\es  no 
major  population  centers.  The  petitioner 
states  that  the  locomotive  is  equipped 
with  shatterproof  glazing  which  is  not 
FRA  certified  and  that  it  is  not  currently 
feasible  to  modify  the  vertical  side  steps 
to  meet  the  requirements  of  Part  231 
There  are  no  known  incidents  of 
vandalism  concerning  locomotives  in 
this  area. 

Wayne  Coimty  Chamber  of  Commerce 
(Waiver  Petition  Docket  Numbers 
(RSGM-a»-C  and  SA-89-5) 

The  Wayne  County  Chamber  of 
Commerce  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  and  the  Safety  Appliance 
Standards  (49  CFR  Part  231)  for  one 
locomotive.  The  petitioner  plans  to 
operate  the  locomotive  on 
approximately  25  miles  of  track  owned 
by  the  Lacka waxen  and  Stourbridge 
Railroad  Corporation.  The  track  is 
located  between  Honesdale  and 
Lackawaxen,  Pennsylvania  and  is 
situated  in  a  rural  area  which  includes 
some  small  towns.  Vandalism  is  not 
known  to  be  a  problem  in  this  area  of 
operation.  The  portion  of  the  request 
pertaining  to  the  Safety  Appliance 
Standards  concerns  switching  steps  and 
uncoupling  arrangements. 

Louisville,  New  Albany,  and  Corydon 
Railroad  Cmnpany  (Waiver  Petition 
Docket  Number  RSGM-a»-8) 

Tlie  Louisville.  New  Albany  and 
Corydon  Railroad  Company  (LNAC) 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  CFR  Part  223)  for 
three  passenger  coaches.  T^e  petitioner 
plans  to  operate  these  coaches  as  part  of 
a  tourist  train  between  Corydon. 
Indiana  and  Corydon  [unction.  Indiana, 
a  distance  of  approximately  7.7  miles 
The  track  is  rated  as  Class  2  with  a 
timetable  speed  limit  of  20  mph  T^e 
area  of  operation  is  rural  and  vandalism 
is  not  known  to  be  a  problem.  Due  to  the 
area  and  speed  of  operation,  the  LNAC 
feels  that  the  installation  of  FRA 
certified  glazing  in  these  coaches  is 
unnecessary  and  would  create  an  undue 
financial  hardship  in  the  start  up  costs. 
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D€PART1IENT  Of  THAMSPOWTATION 

R»»— rch  and  Special  Proym* 
AdmintotratkMi  Offlc*  of  HazartJou* 
Matartala  Tranaportatlon;  AppHcattons 
for  R«n«wal  or  Mo<ttflcatk>n  of 
ExamptkMM  or  Appicatiora  To 
Bacoma  a  Party  to  an  Exomptton 

AOSNCy:  Research  and  Specidl  Programs 

Administration.  DOT 

ACnOM:  List  of  Applications  for  Renewal 

or  Modification  of  Exemptions  or 

Application  To  Become  a  Party  to  an 

Rxemption. 


r.  In  accordance  with  the 
procedures  governing  the  application 
fur.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation  s 
hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Tranaportatlon  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwi.se 
noted,  renewal  application  are  for 
extension  of  the  exemption  terms  only 
Where  changes  are  requested  (eg  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc  ) 
they  are  described  in  footnotes  to  the 
application  number  Application 
numbers  with  the  suffix  "X"  denote 
renewal;  application  numbers  with  the 
suffix   "V  denote  pariy  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATIS:  Comment  period  closes  March 
28.  1989 

Aoonssa  co«MM»rrt  to:  Dockets 
Branch.  Research  and  Special  IVogrHms 
Administration.  US.  Department  of 
Transportation,  Washington.  DC  205HO 

Comments  should  refer  to  the 
application  number  and  l>e  submitted  in 
triplicate 

roM  nmnm*  mrommAjyotc  Copies  of 
the  applications  are  available  for 
inspection  in  the  Dockets  Branch.  Room 
842a  Nasstf  Building.  400  Seventh  Street 
SW  .  Washington  DC. 


Appkcatioo 

Numbw 


tsu-x.. 


3eoo-x. 


*ifj  t 


44Sa-X 


44S»-X 


*45J-)( 


4453-X 


44W-X 


4;i»-x. 


4as4  X 


5704-X 


6293^  X 


ft4»4-X 


8e'4-X 


8ei4-X.. 


e614-X 


aai4-x 


87M   X 


Appftcait 


Exanpbori 


ApptcaOor 

Hurrbf 


Appkcant 


Exampton 


GrMT  Hy(»autea. 

Inc    Ct«v*tar>d 

OM 
U  S  Daparlmant 

ai  D«««na« 

Fata  Onrcfi. 

VA 

Was  SarvicM. 
Mouaton.  TX 
Adas  PomOm 

OalM.  TX 
Lavwrty  St«)p«y. 

Inc     Irxtenoia. 

lA. 
ETI  EiptoaivM 

Tactviotogwa 

Iraarnatiooal 

mc-, 

Wlknngtoru  DC 
Kantucky  Poaibar 

Co«np«r>y. 

Laxtn^lon.  KY 
LmtM^t  Exptoafwa, 

Inc.  Eaa< 

Bwnatadl.  KY 
ASMt^^tgnat  mc./ 

En 


Sector 

Uorrmown.  HJ 
Krvo.  T»»  BCX; 

Ooup.  Inc, 

Ut«T«y  Ha.  NJ 
AarofM  SoM 

Proputshon 

Company, 

Sacratnanto.  CA. 
H«rcuta« 

inco<poral«d. 

WUrrwigton.  DE 

(Saa  Footnote 

'I 
Angus  Cri«mica< 

Company 

Nontirook.  n. 

(Saa  Footnola 

2) 
Stae4creta 

Company   Novi. 

Ml 
Arco  Induatnaa. 

mc  .  Mlwaukea. 

Wl 
Ftasa  Otmcwia. 

mc  .  Saugua. 

CA 


Crtamcal 
Corporatton. 
Oaarwatar.  FL 
3M  Tranaportalon 
Co.  3«  Paul. 


8a?4-  X  BioLab, 

mcorporated. 

□•catif .  OA 
n»2-X  SAB  NIFE  AS. 

Danmwk 
7000- X  Artoma  Expraaa. 

Inc. 

WHtnmgton.  OH 
r«07-X  Rattan 

Corporsnon. 

Mamdon.  VA. 
7019-X    ConaoMelad  Rat 

CorporaOon 

(CorraS). 

Pt«aila^)hN.  PA. 


1882 
3600 

4282 
44S3 
4453 

4453 

44S3 
4453 
4719 

4894 

5704 

6293 

6484 

8614 
6614 
6614 
6614 

6752 

6824 

7062 
7060 

7907 
7616 


76ie-X 

..     Norto*  Soulham 
Corporation, 
NofloSi.  VA 

7616 

7ei6-X 

Union  Pacific 
Ratrowl 
Company. 
Otaha.  NE 

7616 

7616-X 

Birtngton 
Norlham 
F)a«road. 
0*anand  Parti. 
KS 

7616 

7616-X 

Soo  Ijrta  RaSroad 
Company, 
Ul«mjkaa,  Wl. 

7616 

7616-X 

Grand  Trun* 
Waalam 

Coirvrrf. 
PondacMI 

7616 

7730- X 

T>fa  Waatam 
Compere  o< 
Nor«)  Amanca, 
Fort  Worth.  TX 

7730 

7735-X 

Fitiaam  Contamar 

7735 

Corpoiaaon, 

Dantuy.  CT 

7835- X 

Meaaar  Gnasfwm 
mduatnaa.  mc^ 
Vatay  Forga. 
PA 

7R.^S 

7886-X 

WM  Bar  & 
CoflNpany,  Inc, 
Mamptiia.TN. 

7686 

796»-X 

Croaby  A  Owarlon. 
mc..  lonQ 
BaactvCA. 

7960 

9006-X 

Whaaton  Aamaots 
Company.  Mays 
L««ano.NJ 

8006 

8151-X 

Ropak  Waat  mc. 
La  IMrada.  CA. 

6151 

ei64-X 

Auaim  Ponidar 
Company. 
OawatarttOH. 

6184 

8196-X 

GCSContamar 
Sarvtoa.SA. 
CMaaaa 

6196 

e228-X 

Snxtzarland. 

8226 

of  Traaaury 

(8ATF). 

WaaNngton.  DC 

8230-X 

G  Fradancfc 
Snvtfi  Cftarmcaf 

CoiumtMa,  OH 

8230 

8232- X 

GCSConlMnar 
Sarnca.  SA. 
OiMaao. 

8232 

8363-X 

IMR  Powdar 
Conpany. 

Ptaltltjtoyli.  NY 

8.163 

8.1B3-X 

X-Pto.  mc. 
PlatM)urg^  NY 

8.363 

8453-X 

..      Nataon  Brotfwrv. 
mc,  Pama^  AL. 

8453 

B516-X 

Citjaby  4  Ovarion 
Irx; .  Long 
BaacfvCA. 

8518 

e6i»-x 

..     Lomita  Qaaofena 
Company.  Long 
Baactv.  CA. 

8518 

9554-X 

Pladmorti 
Exptoaivea.  mc . 
Staiaav«a.  NC 

»554 

85e»-x 

Aaad-Stgna< 

Company. 
Tampa.  AZ 

8VW 

AppHcatio 

Numbar 


itlon 


Applicant 


e573-X Ail  Pura  Chemical 

Company,  Inc., 
Tracy,  CA. 

8573-X AW*  CofTvany, 

Tracy,  CA. 

e691-X Alummum 

Company  of 
Amanca 
(ALCOA), 
Pitt8burg^  PA 

e706-X PrameSUte 

Equpment  Inc., 
Sioux  FaHs.  SO. 

8757-X Y-Z  Industnea. 

Inc..  Snyder.  TX 

8917-X Fluor  DanwI. 

BaNare.  TX. 

8958-X Track  of  the  Wo«, 

Inc.  Brooklyn 
Pwk.  MN. 

8862-X HTL/KiivTech 

Diviaion/Pacific 
Scientific  Co., 
Duarie.  CA. 

8978-X  SAB  ►'"^E  A/S, 

Denrtwrk. 

e978-X WNttaker-Yardney 

Power  Systems, 
Pawcatuck.  CT. 

e978-X Whittakar-yviktey 

Po«Mr  Systems, 
Wattham,  MA. 

8988-X Western  Atlas 

International, 
lr>c,  Houston, 
TX 

e991-X Lea-flonal.  Inc. 

Freeport  NY. 

8996-X 0»-A»  Hydr»j*c 

mc.  Brookshre, 
TX 

B014-X Hunter  Drums 

Umited, 
Bramalea 
Orrtarx).  Canada. 

9017-X Mobay 

Corporation, 
Pittsburgh,  PA 

9036-X The  Marison 

Company, 
South  Elgm.  IL 

9052-X Chemical 

Handhng 
Equf>ment 
Company,  Inc.. 
Totedo,  OH. 

9106-X Austm  Po*»der 

Company, 
Cleveland.  OH. 

910&-X Explosiyet 

Technokigies 
International 
(ETI), 
Wilmington.  DE. 

9106-X EJ.  duPoof  de 

Nemours  & 
Company,  Inc., 
Wilmmgton.DE. 

9129-X Wektex 

Corporation. 
Grattoa  MA. 

9164-X. Fabhcated  Metals, 

mc.  San 
Leandro,  CA 
(See  Footnote 
3). 

9174-X National 

Aarorwutics  and 
Space 

Administration, 
Waahingtoa  DC 


Reneiwal  of 
Exemption 


8573 


8573 
8691 

B706 
6757 


AppHcatxxi 
Number 


Applicant 


8962 

8978 
8978 

8978 


9275-X Merrell  Dow 

Pharmaceuti- 
cals, Inc., 
Cmcmnati,  OH. 

9275-X The  Upjohn 

Cornpany, 
Kalamazoo,  Ml. 

9275-X Frttzache.  Dodge 

&CHcott  Inc. 
New  York,  NY. 

9275-X _  Noxell 

Corporation, 
Hunt  Valley,  MD. 

9275-X Ortho 

Phaimaceuticai 
8917  Corporation, 

SofTierset,  h4J 

8958    I  9275-X A.H  Robirw 

Company, 
Richmond,  VA 

9275-X Shaklee 

Corporatiorv 
Hayward,  CA. 

9275-X Carter-Wallace, 

Inc.,  Cranbury, 
NJ. 

9275-X BIC  Corporation, 

Miltord,CT. 

9275-X The  Procter  & 

Ganr^ile 
Dntiibuting 
Company, 
Cincinnati,  OH. 

9275-X Rrmenwh, 

kxxxporated, 
Pnrx»ton,  NJ. 

9275-X Amway 

Corporation, 
Ada,  Ml. 

9275-X LizCJaibome 

Cosmetics, 
North  Bergan, 
NJ. 

9275-X Scentura 

Creations, 
Atlanta,  GA. 

9275-X Mary  Kay 

Ooemetics, 
Dallas,  TX. 

9275-X PartumsStem, 

f^ew  York.  NY 

9275-X GiorgM  of  Beverly 

Hiils,  Sams 
Monica,  CA. 

9275-X Avon  Products, 

Inc.,  r^ew  YorV, 
NY. 

9275-X Warner-Lambert 

Company. 
Morris  Plams, 
NJ. 

9275-X DuPont 

Ptwrmaceuti- 
cals,  mc, 
Waukegaa  IL 

9346-X Pennzol 

Company. 
HouatoaTX 

9346-X Pennzoil 

Comparry, 
Houston,  TX 
(See  Footnote 
*)■ 

9386-X _  Pacific  Sdentlfic 

HTL  Division, 
Duart8,CA. 

9401 -X „.  ArtMl-Fauvet-RaM, 

Paris,  France. 

9401-X ATCX>«EM,  Paris, 

Franoa,  la 


8991 
8998 

9014 

9017 
9036 
9052 

9108 
9108 

9108 

9129 
9164 

9174 


Renewal  of 
Exemption 


Apptcaton 
Number 


AppltcanI 


9275        9401-X 

9275    1  9402-X..._. 

9275    !  9402-X 

9402-X 

I  9402-X 

9275    !  9402-X...._ 


9275 


9275 

9275 

9275 

9275 
9275 

9275 
9275 
9275 

9275 

9275 

9275 
9275 

9275 

9275 

9275 

9346 
9346 

9386 

9401 
9401 


9415-X.. 


9450-X.. 


9617-X._... 


9672-X... 
9673-X... 


Sodete  Nationaie 

De  Wagons- 

Flesarvon 

Par»,  France 
Art>e^auve<-Rai. 

Sl  Laurent- 

Balngy.  France. 
Alochem.  Par», 

France 
NAACO.  SX. 

Pans.  France 
ALGECO.Pans. 

Franca 
Exploitation  De 

Services 

mdustneis  Et 

De  Forets. 

Par»,  France. 

NS 
Sonoco  Plasbc 

Drum,  mc. 

Lockport,  IL 
Manson 

Comparry, 

South  Elgm,  IL 
ExptoSAfes 

Technok)9es 


9689-X. 


9697-X 


9716-X.. 


9716-X.. 


9719-X 

9730-X. 

9735-X. 

9736-X 

9746-X..._.. 
9783-X 


WHmrngtoaOe 

(See  Footnote 

5) 
Texas  Alkyls.  Inc. 

Westport,  CT 
Mauser 

Packa^ng, 

Umted. 

Litchfield.  CT 
Okn  Cherracals 

CorporatML 

Stamlord,  CT 
El  du  Pont  de 

Nemours  & 

Company,  mc. 

Wilmmgton.  DE. 
Comdyne  1,  Inc., 

West  Uberty, 

OH 
Johnson 

mdustnes 

Corporation, 

West  Liberiy, 

OH  (See 

Footnote  6) 
Great  Southern 

A»w8y», 

Orlando,  FL 
Av  Products  arxi 

Chemicals,  Inc.. 

ASerrtowrv  PA 
Hagag-Uoyd,  AG, 

Hamburg.  West 

Germany 
Aqua-Tech, 

Incorporated, 

Port 

Washmgtoa  Wl 

(See  Footnoto 

7) 
Greif  Bros. 

Corporation. 

SpnngfieU.  NJ. 
Hekoa  CorMMner 

Systems,  mc. 

Addeon,  IL 

(See  Footntoe 

8). 


Renewal  of 
Exemption 


»401 

6402 

S4C? 
9402 
940J 
9402 

9415 

&4W 

9617 

9672 
9673 

9689 

9697 

9716 

9-19 

9730 
9^35 
8736 

8746 
9783 


10771 
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10779 


Numtar 


AppHcanl 


9n»  % 


^J*   » 


lOOJO-  X 


I012B-X 


(oir*  i 


t  I   du  Port 

Li  S   D»p«rtin«n« 

yVMfungtorv,  [X^ 
Ai»w«»l»   >-tou»tar, 

Uu«  E  nargy 
Hijmatr^   B  C, 
^  ix><n.)t«  ' ' ) 
inc     Hoiil».«<i. 
footno««  17). 


9/M 


0»24 


10Q20 


)0^« 


10127 


(!)  Id  aulhorizp  thf>  mcreaiM!  of  nltrir 
acid  fnim  1.)%  to  10%  contained  in  »p«'nl 
mixed  acid  for  «hipment  in  car^o  tanks. 

(2)  To  authorize  »hipm«nt  of  the 
following  additional  materials  classed 
at  flammahle  hquldr.  Nitromethane. 
31%.  Nitroethane,  31%,  and  1 
Nitropnipane.  i8%  fur  shipoiflnt  in  cargo 
tanks 

(31  To  authonze  the  addition  i>f  other 
specific  products  and  sladges  such  as 
lube  oil  sludge,  anti  frneze  sludge, 
cutting;  oil  sludge,  lubricating  oils. 
greases  and  inks,  for  ■hlpment  in  cargo 
tanks 

(4)  To  modify  exemption  to  authorize 
seventeen  (17)  coupled  tank  cars  Instead 
of  twelve  (12)  tank  cart,  for  shipment  of 
oU.  n  OS. 

/,^/ To  authonze  cargo  vessel  as  an 
additional  mode  of  transportatinn. 

(dl  To  authorize  a  larger  size  fiber 
reinfort;ed  plastic  cyltndOT  for  shipment 
of  certain  nonflammable  and  flammable 
compressed  gases 

(7)  To  authonze  ua«  ot  A-galion  17c 
drums  and  ft-gallon  37A0O  drums,  for 
shipment  of  vanous  hasardcras 
substances 

(81  Tu  authonze  cargo  veasel  as 
additional  mode  of  traiiaportaUon. 

(9J  To  authohza  the  addition  of 
chromium  complex  solutioTU.  clasaed  as 
flammable  liifuids.  corrosive,  no  s..  for 
shipment  in  LKTT  Specification  S7 
portable  tanks 

(101  To  authorize  any  Corrosive  solid. 
rLo.s.  materials:  to  be  shlpp«d  in  non- 
DOT  run-on/off  containars  and  to 
provide  for  addiLional  ooolalners  of  S« 


Inch  stJHil  instead  of  the  current  W  inch 
steeL 


AfipScaOoo 
Klumdar 


AppScsrt 


Par«M  10 


S30»~P 
ft10»-P 

'V>«1    P 

T^ffl    P 

M51-P 

»&5*-P 
8S«2  P 

Boee^p 


aoso-p 

•»41»-P 

90'?  P 

•91 10-P 
i>96«-P 


bUmMor  a— 
Products 
S*:«ucua.  Hi. 

P^utmnwd  Foam 
Product*,  mc. 
OW  Ssybroc*. 

E«»t»m  Foam 
Sy»laiwa  inc 

Slrattord.  CT 

^VJna■|'^»'^^  mc, 
DASO  San 
Maiao  Faony 
Albuquarqua. 
MM 

^4orto•l  and 
Wealam 
Ra«wav 
Company 
Roanofca  WK. 

S<xjttiam  Ratwtf 
vocTpanr 
Ho«x*a.  VA. 

TatatVi* 

UCCOTTTKC* 

S««pri  HoSMtar 

Pacco  mc   Souffi 

OT'V^  wa. 
T>ia  C«dw  n^mf 

and  Iowa  City 

Ra*nry 

Cofnpany  CaOw 

R«»da.  lA 
Aiatar  Corripany 

Tr«o,  CA 
HaMtulon 

LoggnB 

Sarvtcaa.  Inc. 

Houaton.  TX 
E^Wam  Foam 

Syvtama.  inc. 

Sirsttord.  CT 
Haat)urlcm 

Loggmg 

Sarvicaa.  inc. 

Houa«on.  TX 
Maaa  and  Oani. 

mc  Atfsand. 

OH 

AkjD  OiamKaS 
mc  O»cago,  S. 

NVK  Una 
cuiyoda-tiu. 
Tc-myo  10a 
Japan 

KarrMcGaa 
OamKal 
Corporation 
Oklahoma  C%. 
OK 

OX  Syvlama.  mc 
Mouelorv  TX 


S300 

7062 

7991 

7V91 
9451 

asa2 

Bsee 

8006 

0096 
9066 

»4ie 

9672 
9795 

9110 
99M 


This  notice  of  receipt  of  applications 
for  renewal  of  exemptiooa  and  for  part 
to  an  exemption  is  published  in 


act^ordance  with  Part  107  of  the 
Mazardons  Matenals  Transportationa 
Act  (49  U.S.C.  1806,  49  CF'R  1.53(e)). 

liiued  in  Washin^oo.  DC  on  March  8. 
isae 

].  Suxanna  Hadgepeth. 

Chief  Exempt:ons  Branch.  Office  of 
Hararvdous  Mott^nals  Trantporlation 
[F"K  Doc  89-5911  Filed  3-14-69;  8  45  am] 
HUJMQ  COOC  4StO-«0-« 


Research  and  Sp*ctal  Program* 
Admtnlatration 

Hazardous  Matartate  Transportation: 
AppUcatlons  for  Exsmptions 

AQEMCy:  Research  and  Special  Programs 
Administration,  DOT 

*CT»Oh:  List  of  Applicants  for 
Exemptions 

•uaMAirr  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Matenals  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
llaxardous  Matenals  Traiisportation  has 
received  the  applicatioru  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle.  2 — Rail  freight  3 — Cargo  vessel. 
4 — Cargo-only  aircraft,  5 — Passenger- 
carrying  aircraft. 

DATC-  Comment  period  closes  April  12. 
1989. 

hDOKOM  COlMlfNTS  TO:  Dockets 
Branch,  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportatioa  Washington.  DC  20560. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
tnplicate. 

TOff  FUirmCM  IMFOmUTION: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch. 
Room  8426.  Nassif  Building.  400  7th 
Street.  SW.,  Washington.  DC. 


NEW  EXEMPTIONS 


Appkcaton  Number 


Applicant 


Reguiation<8)  Aftected 


Nature  o*  Exemption  Thereof 


10129-N.. 


General     Defertsa     Corporation. 
YorK  PA. 


10130-N UF  Strainnte,  New  Haven,  CT  . 


10131-N.. 


10132-N. 


Fomo  Products  Inc.  Norton,  OH . 


AmeriBrom.  Inc..  New  York.  NY.. 


10133-N  ...„ 


Goex,  Inc..  Clebume,  TX.. 


10134-N.. 


10135-N- 


10136-N 

10138-N „ 


1013»-N.. 


10140-N_ 


Allied-Signal  Aerospace  Compa- 
ny. Tempe.  AZ. 


Oba-Geigy     Corporation.     Haw- 
thorne, NY. 


Mitisutxshi  International  Corpora- 
tion, New  YofK  NY. 

Betz  l-atxyatorjes.  Inc.,  Trevose. 
PA. 


Mitsubishi  Intemational  Corpors- 
twa  Portland,  OR. 


AGA  Gas,  Inc,  Oeveland,  OH.. 


10141-N.. 


10142-N.. 


General  Electnc  Company.  Plea- 
santorv  CA. 


Tuscarora  Plastics,  k>c.,  Reston, 
VA. 


10143-N Eurocom  Irvorts.  Inc..  Dallas,  TX. 


49  CFR  173  56 „ To  authorize  shipment  o(  an  explosive  pro»ectite  Qas* 

A  expioeive  m  norvOOT  speatcstion  pacKa^ng  ap- 
proved tiy  the  US  Department  ct  Defense  (mode*  i 
2.  3) 

49  CFR  Part  173,  Subparts  E,  F.  and     To  authonre  the  manutactire,  marking  vid  sale  o<  t 
K  ncm-OOT    specificatKjn    flexMe.    (taposable    mover 

polypropylene  bulk  contamer  tiag  ky  chpment  o< 
corrosive,  solids,  oxidizers,  ponon  B  sohds  and  flam- 
mable soMs.  (modes  1 .  2,  3) 

49     CFR      173  1200<a)(8)(A),      (E),     To  authorize  shpment  ol  a  nonnammabte.  nor^xjisoo 
173.306(a)(3)(i),  (V).  178  33a-2(b).  ous  compressed  gas.  consumer  commodity    Oas* 

ORM-0,  r  s  non-DOT  speoAcation  1-*ter  ae'osoi 
can  svnitar  to  the  DOT  SpeoficatKin  corrtaner  eicepi 
tor  capacity  (modes  1.  2,  3) 

49  CFR  173.252(aM4) To  authonze  sh^xnent  o(  Bromine,  classed  as  •  corro- 

sive  material  in  a  norvDOT  specification  ISO  portable 
tank  o(  1250  Mer  capacity  (modes  1,  2.  3) 

49  CFR  173.68.  173  86,  175.3 To  authorize  shipment  o(  Detonatmg  pnmers.  Class  A 

expkMive,  to  be  shipped  as  s  Ctaas  C  expkwve 
wtien  contained  m  spectaMy  desigrwd  packaging 
(modes  1,  Z.  3,4,  5) 

49  CFR  173.302.  175.3.  178.44 To  authonze  manufacture,  martang  vxl  sale  o<  a  nor\- 

DOT  specification  cylinder  smSar  to  the  3HT  cyfcnoer 
for  shipment  of  s  gas  mocture  of  96  percent  Argon 
and    2    percent    Hekum.    compressed    gas    n  os 
classed  as  s  nonflammabie  ga&  (modes  1.  2.  3  4.  5] 

49  CFR  173. 168 To    auttxxize    sh^imenl    of    lithium    wnde     powda^oo 

Classed  as  s  nammabte  sokd  m  DOT  speoficatior  56 
portable  tanks  constructed  of  T-304  stainless  steel 
(mode  1) 

49  CFR  173.268 To  authonze  s  sh^xnent  of  Nunc  Acid  (over  40  per 

cent),  classed  as  an  oxtdccer  r  s  non-DOT  55-gaAor 
steel  drum  with  a  pofyelhytene  kner    (modes   i     31 

49  CFR  172.326(d) To  authonze  use  of  ttie  genenc  no.s  ar»d  ID  number 

rattier  than  specific  ID  number  wtien  portable  tanks 
with  matenals  of  the  same  hazard  ciass  twt  regunng 
different  ID  numbers  are  tiemg  transported  m  closed 
vehicles  (mode  1) 

49  CFR  173.266(c) _ To  authonze  shipment  of  hydrogen  peromJe  soiulior  (3 

percent  tiydrogen  peroxide  by  weight)  classed  as  an 
oxidizer  m  non-DOT  specrfcatnn  5-Mer  poiypthyiene 
bottles  with  s  mmmom  wal  thickness  of  i  4mm 
overpacked  m  IX^T  specification  12A  ftiertoard 
txixes  contammg  not  over  4  tiottles  each  imoOes  i 
3) 

49  CFR  173.302 ™. „ To  authonze  transportation  of  liqort  Oxygen.  Nitrogen 

Argon.  Carbon  dioxide,  ana  Nitrous  oxide  classed  as 
nonflammatile  gases  m  a  norvOOT  specrfcanon 
pressure  vessel  (pallet  tank}  at  95  percent  fitting 
capacity  (mode  1) 

49  CFR  173  421 _ To  authonze  shipment  of  rtiemum  metal  without  rrTark 

mg  "Radioactive"  on  the  ma  packa^ng  or  the 
extenor  packaging  and  wittxxit  the  requreO  cerafica 
tion.  (modes  1.  2,  3.  4) 

49  CFR  173.119(a)(23),     To  authonze  manufacture,  marking,  and  srte  of  a  norv 

173.245(a)(18),  178.210.  DOT  specification  fibertxiard  carton  comparable  to 

the  DOT  speaficatKxi  12A  fibertxjard  carton  excepi 
tor  harxltKikis  tor  sfupment  of  flammatue  kquOs 
n.o  s..  classed  as  flammable  hguOs  and  corrosive 
kgmd  n  o  s..  classed  as  corrosrk«  matenals  (modes 
1,2,3.4) 

49  C3=fl  173  302 To  authonze  shipment  of  rwn-flammabte  compressaJ 

gas  mixtures  (Neon — Argo  and  Helum — NeonI  and 
Neon,  classed  as  rxyvflammable  gas  in  a  nor>-OCT 
specifk^ation  akimmum  seamless  cyknOer  smsar  to 
the  DOT  spec  39  cyhnder  (modes  1.2,3) 
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I  bif  nu!i(  e  iif  rv.  cipt  iif  Hpphi  .ilii-ns 
for  i;<'w  exenijitions  is  published  in 
a(,(  onlnnce  with  Pari  107  of  the 
1  Iii7.tir(luus  VtiittTMls  Trnn,sp<ir!rt!Mr:s 
All  |4M  li  SC    IHOH,  44  O'K  1  .■>.»((«'! 

Umiil  in  VN  uihiinjlon.  IKl  m!  M  inji  H 


tic.',:'-:.'  >(,jr  .N.'.'.'M    ■i;.'j  r.Tj;;..,>. /rtw'.'/i -/^ 
■■.laMl  coo«  «•«« 


DEPARTMENT  OF  TXE  TREASURY 

Fiscal  S«rv4c« 

Surety  CofnpanI**  AcceptabI*  on 
Fadarai  Bonlda;  Amwaat  Suraty 
Inauranca  Co.;  Ravialon  of  Powar  of 
Attomay  Forma 

hVtijTal  b<)n<l  Hpprx)vmg  nffictTi  nr«' 
Hdvisfd  thrtt  Aniwfsl  Surt-ty  Insumru  »■ 
(A)m(.>aiiv    tt  (Lulifornij  i  (irporiitinii.  hag 


inffirmeJ  the  Financial  Management 
S<'rvice  that  it  haa  revi»«"d  ita  form  of 
^^)v^^'r  of  Attorney  with  rr sped  to  all 

Aniwpst  Surftv  Insurance  CompHnys 
Ikj/iiIs  lasueil  to  hII  b«»rpfi(.iflnp» 

Ah  of  Febniary  21.  1«H9,  all  Aniwest 
Si.rcl>  In.suranre  Company  a  Ptiwers  of 
Alt()rn»-y  not  beanns  the  legend    TN- 
AKXr  IKKV   2.  W)]'   in  !h»'  Inwor  l.'ft 
liaritl  1  orncr  have  b»'en  rv^ukcii 

.An  Am  west  Surety  Insuraru  e 
(  uinp.iny  bond  executed  on  or  after 
K.  hni.iry  21.  IWW.  should  be 
HI  1  ii-npiinifii  h>  an  exfciited  Power  of 
A".  r;rv  on  form  fN-AhXl'  |Rev   2 '89). 
ll.e  revised  I'ower  of  Attorney  form  CHn 
be  r.isily  r".     k:nized  by  the  heddiajj 
prn:tc(I  m  re  i  nn  lh«  top  of  the  form 

"Limited  Power  of  Attorney 

(Read  Carefully)' 

I'he  new  Power  of  Attorney  requires 
lh<it  the  name  of  the  principal,  the  penal 
sum  of  the  b<ind.  and  the  bond  nund)er 
be  culfred  on  the  fare  of  the  Piiwer  of 


Attorney  All  new  Power*  of  Attorney 
have  been  witnessed  by  the  Company 
on  or  after  February  21.  1989 

Questions  re^rfrdinj?  Amwest  Surety 
Insurance  Company's  Powers  of 
Attorney  should  be  directed  to  Amwest 
Surety  Insurnnce  Company.  P  O.  Box 
45O0.  Woodland  Hills,  CAP! 365-^500, 
Attention   Underwriting  Department: 
telephone  (818)  r-IM-llll, 
Mitchell  A.  Lavine. 
Ass:-'!cnt  Cor  n-issh-.t"  i.'i>!rptro!l'er, 

[),itett   Mnnh  10.  1989 
FR  tX>c  SfMXm  Flirt)  3-liv  W^  R  4,S  nn  j 

BICLINa  COM  4aiO-M-« 


Sunshine  Act  Meetings 


Federal   Renter 

Vol,   54.   No.  49 
Wednesdav,  March  15,  1989 


This   section   of  the   FEDERAL   REGISTER 
contains  notices  of  meetings  pubhshed 
under  ttie   "Government   in   the   Sunshine 
Act"    (Pub.    L    94-409)   5   U.S.C.   552b(e)(3). 


COMMISSION  ON  CIVIL  RIQHTS 

Rescheduling  of  Executive  Session 
Portion  of  Commission  Meeting 

The  executive  session  portion  of  the 
March  17  Commission  meeting  covering 
infernal  personnel  matters,  previously 
announced  in  54  FTl  10067  (March  9, 
1989),  has  been  rescheduled.  This  closed 
session  will  now  take  place  at 
approximately  8:00  a.m.,  before  the 
convening  of  the  public  portion  of  the 
meeting. 

WUliam  H.  Gillers, 

Solicitor. 
March  10.  1989. 

[FR  Doc.  89-6033  Filed  3-l(>-«9;  5:04  pm] 
BMJJNQ  COOC  aSSS-Ot-M 

COMMITTEE  ON  EMPLOYEE  BENEFITS  TO 
THE  FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  3:00  p.m.,  Tuesday, 
March  21, 1989. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets 
NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  The  Committee's  agenda  will  consist  of 
mattera  relating  to  (a)  the  general 
administrative  policies  and  procedures  of  the 
Retirement  Plan,  Thrift  Plan.  Long-Term 
Disability  Income  Plan,  and  Insurance  Plan 
for  Employees  of  the  Federal  Reserve  System: 
(b)  general  supervision  of  the  operations  of 
the  Plans:  (c)  the  maintenance  of  proper 
accounts  and  accounting  prtx;edure8  in 
respect  to  the  Plans:  (d)  the  preparation  and 
submission  of  an  annual  report  on  the 
operations  of  each  of  such  Plans:  (e)  the 
maintenance  and  staffing  of  the  Office  of  the 
Federal  Reserve  Employee  Benefits  System; 
and  [{]  the  arrangement  for  such  legal, 
actuarial,  accounting,  administrative,  and 
other  services  as  the  Committee  deems 
necessary  to  carry  out  the  provisions  of  the 
Plans. 

Specific  Items  include:  (A)  Issues  regarding 
the  Operations  Review  of  the  Office  of 
Employee  Benefits;  and  (B)  impact  of  IRS 
rules  on  the  System  Retirement  Plans. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 


Date:  March  13. 1989. 
WiUim  W.  Wiles, 

Secretary  of  the  Board. 

|FR  Doc.  89-6113  Filed  3-14-89:  8  45  am] 

BIUJNQ  COOC  a210-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

March  10. 1989. 

TIME  AND  DATE:  10:00  am.,  Tuesday, 
March  14, 1989. 

place:  Room  600, 1730  K  Street  NW., 

Washington,  DC, 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

552b(c)(10)]. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  vyill  consider  and  act  upon 

the  following: 

1.  Birch  field  Mining,  Inc.,  Docket  No. 
WEVA  87-272.  (Issues  include  consideration 
of  petitions  for  discretionary  review 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  a  meeting  be 
held  on  this  item  in  closed  session  and 
that  no  earlier  announcement  of  the 
meeting  was  possible. 
CONTACT  PERSON  FOR  MORE 
INFORMATlOfC  Jean  Ellen,  (202)  653- 
5629/(202)  566-2873  for  TDD  Relay. 
Jean  H.  Ellen, 
Agenda  Clerk. 
(FR  Doc.  89-6087  Filed  3-13-89: 12:56  pm] 

BHJJNQCOOC  S735-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

March  9.  1989. 

TIME  AND  date:  10:00  a.m.,  Thursday, 

March  16, 1989. 

place:  Room  600, 1730  K  Street  NW., 

Washington,  DC. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following: 

1.  BethEnergy  Alines,  Inc.,  Docket  No. 
PENN  87-94.  etc.  (Issues  include  whether 
BethEnergy  violated  30  CFR  75.1704). 

Any  person  intending  to  attend  this 
hearing  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(d). 
TIME  AND  DATE:  Immediately  following 
oral  argument. 


STATUS:  Closed  [Pursuant  to  5  US  C 
552b(c)(10)]. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  BethEnergy  Mines.  Inc..  Docket  No. 
PENN  87-94.  etc.  (See  above  listmjj) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen.  (202)  653- 
5629/(202)  566-2673  for  TDD  Relay. 
Jean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc.  89-6088  Filed  3-13-89:  12.56  pm] 

BHJJMG  COOC  «735-«1-N 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  11:00  a.m.,  Monday. 

March  20, 1989. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  betweeen  20th  and  21st  Streets, 
NW..  Washington  DC.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  the  Board's 
performance  management  program. 

2.  Building  proposals  regarding  the  Helena 
Branch  of  the  Federal  Reserve  Bank  of 
Minneapolis. 

3.  Personnel  actions  (appointments 
promotions,  assignments,  reassignments  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees 

4.  Any  items  carried  forward  from  & 
previously  announced  meeting. 

COtfTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne 
Assistant  to  the  Board;  (202)  452-3204 
You  may  call  (202)  452-3207.  beginning 
at  app.'-oximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  sch.-  duieri 
for  the  meeting. 

Date  March  10.  1989 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board 
(FR  Doc  89-6018  Filed  3-10-89;  4:20  prrj 
BUJJNG  COOC  «310-<I1-M 

TENNESSEE  VALLEY  AUTHORITY 

"FEDERAL  REGISTER"  CPTATION  OF 
PREVIOUS  ANNOUNCEMENT:  March  13 
1989.  54  FR  10480. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10  a.m.  (gst)  Wednesdav. 
March  15, 1989. 
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••fIfVKMJSLV  ANNOUNCIO  PUkCf  Of 
MUTIMO:  Aniirfw  lohnson  Thtr-fitcr 
Tpniiessfp  JVrforniin>(  Arts  (".enter   5<)5 
I)<'-idt;nrk  Strppl,  Nashville.  Tennes8P«- 
CMAMOCS  m  THt  MemMO;  Eai.h  member 
of  the  T\.\  BuHrd  of  Direi  tor^  h,is 
appn)ved  the  addition  of  the  followins 
Item  to  the  previously  unnounred 
tiitenil  I 


K  -  I  'iK  U^Sifieii 

■)   1  V\  dxie  111  fin    MMHrtK"-- rtn.l 
S(>»>i  1.1 1  Hi 

COMTACT  PCR«OM  FO«  MOME 
INFOAMATKMC  Alan  Carmichael. 

MrtOrtjjer,  Public  Affair*,  or  a  meniber  of 
hi.t  staff  can  rfspond  to  requests  for 

inSirn'.H' nn  about  this  meetmR   C«ll 


ei5-6;'.2-8000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office.  202-479-M12. 
Edward  S  Christenbury. 

Ceren-I  Ci'unse! uriii S<\  retary  to  the  B.xird. 
[VV.  Dix,  89^-6042  Filed  J-14-ei»;  11  48  ami 
aiLUMQ  cooc  iiao-oi-M 


Corrections 


Th«   section   of  the   FEDERAL   REGISTER 
contains  edrtonal  corrections  o<  previously 
published  Presidential,   Rule,   Proposed 
Rule,  and  Notice  documents  and  volumes 
d  the  Code  of  Federal  Regulations 
These  corrections  are  prepared  l)y  the 
Office  of  the  Federal  Register    Agency 
prepared  corrections  are  issued  as  signed 
documerrts  and  appear  in   the  appropriate 
document  categories  elsewt>ere  In  the 
issue 


ENVIRONMENTAL  PROTECTION 
AQENCY 

(OPP-1S0003A;  FRL-3523-3] 

Dinoseb  PMticide  Producto  for 
Submission  of  Ctaims  for 
Indsmnlficstion  and  Request  for 
Disposal;  Amended  and  Final  Notice 

Correction 

In  notice  document  89-3817  beginning 
on  page  7372  in  the  issue  of  Friday, 
February  17, 1989,  make  the  following 
correction: 

On  page  7377,  in  the  third  page- 
column,  in  the  first  table-column,  under 
"Puregro"  in  the  first  line,  "011202-205" 
should  read  "001202-205". 

MXMQ  CODE  1Mi-Ot-0 

ENVIRONMENTAL  PROTECTION 
AQENCY 

(OPP-18(M03;  FRL-3519-«] 

Receipt  of  an  Application  for  a 
Specific  Exemption  To  Use  Avermectin 
B,;  Solicitation  of  Public  Comment 

Correction 

In  notice  document  89-3417  beginning 
on  page  6957  in  the  issue  of  Wednesday, 
February  15. 1989.  make  the  following 
correction: 

On  page  6957,  in  the  2nd  column, 
under  SUMMARY,  in  the  12th  line,  remove 
"O'  and  insert  "<". 

MUJNQ  cooc  1S06-0t-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(Opp-3400;  FRL  3526-9] 

Pesticides  for  Which  Registration 
Standards  Have  Been  Issued 

Correction 

In  notice  document  89-4131  beginning 
on  page  7740  in  the  issue  of  Wednesday. 
February  22, 1989,  make  the  following  " 
correction: 

On  page  7749,  in  the  third  column,  at 
the  beginning  of  the  fifth  line  from  the 
bottom,  the  numbers  should  read  "2-(2. 
4-". 

MUJNQ  cooc  1SOfr<ll-0 


IOPTS-51726;  FRL-3521-1 ) 

Toxic  and  Hazardous  Substances; 
Certain  Chemicais  Premanufacture 
Notices 

Correction 

In  notice  docimient  89-3519  beginning 
on  page  6963  in  the  issue  of  Wednesday, 
February  15, 1989.  make  the  following 
corrections: 

1.  On  page  6963,  in  the  third  column. 
under  P  89-245,  in  the  third  line.  "Block" 
should  read  "Blocked". 

2.  On  the  same  page,  in  the  same 
column,  under  P  89-246.  in  the  third  line. 
"Block"  should  read  "Blocked". 

3.  On  the  same  page,  in  the  same 
column,  under  P  89-247.  in  the  third  line, 
"Block"  should  read  "Blocked". 

4.  On  the  same  page,  in  the  same 
column,  under  P  89-248.  in  the  third  line. 
"Block"  should  read  "Blocked". 

BtUJNQ  cooc  150»-01-0 


(OPTS-51727;  FRL-35209] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Prenuinufacture 
Notices 

Correction 

In  notice  document  89-3518  beginning 


Federal   Register 

Vol    54,   No    49 

Wednesddv.  March  15,  1989 


on  page  6959  in  the  issue  of  Wednesday, 
February  15. 1989,  make  the  following 
corrections: 

1.  On  page  6961.  m  the  first  column 
under  F  89-287.  in  the  first  hne. 
"Vanberbilt"  should  read  "Vanderbilt  ': 
and  in  the  sixth  line,  "lubncants"  was 
misspelled. 

2.  On  the  same  page,  in  the  second 
column,  under  P  89-293.  in  the  fourth 
line,  "neogentyl"  should  read 
"neopentyl". 

3.  On  page  6962.  in  the  3rd  coIuTin 
under  P  89-327.  in  the  10th  line, 
"trichlorophyenylsilane"  should  read 
trichlorophenylsilane". 

BIUJNGCOOC  1S0»«VO 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L«)d  Managemerrt 

(WY-060^>»-492&-10-S33S,  WYW97410  FD 

IPT] 


Proposed  Exchange;  Schedule  for 
Public  Meetings 

Correction 

In  notice  document  89-4393  beginning 
on  page  8243  in  the  issue  of  Monday 
February  27. 1989.  make  the  following 
corrections: 

1.  On  page  8243.  in  the  third  column 
in  SUPPlfMENTARY  INFORMATION,  in  the 
fourth  paragraph,  in  the  fifth  line. 
"2.500"  should  read  "2.560'. 

2.  On  the  same  page,  m  the  same 
column,  in  the  fifth  paragraph,  in  the 
14th  line,  the  sentence  begining  -vith 
"The  "  should  read  'The  specific  areds  of 
interest  for  comments  are  as  follows  ' 

3.  On  page  8244.  m  the  first  paragraph. 
in  the  second  line,  "neither"  should  read 
"either". 

BtLLIMG  COOC  tS0S41-0 


UMI 
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DCPARTIIEMT  Of  THE  INTERK>« 
Offlc*  of  H««f1ng«  and  AppMits 
43  CFR  Part  4 

Special  Rul*e  Apf>«c«t>4«  to  Surfec* 
Coal  Mining  H«a«ings  and  App«at« 

(■.■rry;  t     'n 

111  prmK)(it»<l  nil»'  (io<  unifti!  rti»  S.l M 
fM-t<mning  on  pug*"  W1S2  in  the  isHue  of 
VWdnesday.  Mun  h  a  1«HH  rii.ik.-  ih.- 
followmx  (;orrv<  tiDii 

tC13M     (CorT«ctMl| 

C)n  pagp  96M.  in  the  fir»t  i.oli.nin.  in 
I  4  13ee(dl(l).  in  the  suth  line 
"application  '  »h(HiUi  Tvm\    Hppln.ini 

Mu.Ma  cooa  ifM-ci-o 


Wednesday 
March  15,  1989 


Part  II 


UMI 


National  Aeronautics 
and  Space 
Administration 

48  CFR  Parts  1801,  1804,  1805,  et  al. 
Acquisition  Regulation;  Miscellaneous 
Amendments  to  NASA  FAR  Supplement; 
Final  Rule 


107M 
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NATIONAL  AERONA imCS  ANO 
8PACC  AOMINiSTRATION 

4«  CfH  Pwrf  1801.  1i04,  1W6,  1807. 
1818,  1818,  1822.  1823,  1832,  1834. 
IMft.  1836,  1837.  1842,  1843,  1845, 
184«,  1847.  184«.  1852,  and  18S3 

(NASA  FAR  Suftpttnixl  0(r«cttv«  M-141 

Acqutoition  Regutetion;  MleceAaneoue 
Ameodments  to  NASA  FAR 
8upp4emefit 

AOCNCY:  OfHcB  of  Procurement. 
Procurwment  Policy  Division,  NASA. 
ACnOM:  Final  rule. 


r  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS)  to  reflect  a  number  of 
miscellaneous  chanjjes  Implementing 
higher  level  issuances  and  other 
changes  dealing  with  NASA  internal  or 
administrative  matters. 
vncnvi  DATi;  March  20,  198y. 
POM  FwnTMBU  mromtATKm  co#itact: 
W  A.  Greene,  Chief,  Regulations 
Development  Branch,  Procurement 
Policy  Division  (Code  HP),  Office  of 
Procurement.  NASA  Headquarters, 
Washington.  LX:  10646.  Telephone.  (202) 
453-8B23 

IVfTANY  m^OMAATXHC 


B«cksround 

Th«  major  ch*nges  Involve:  (1) 
Implementation  of  Federal  Acqutaition 
Circular  84-4Z  (2)  pension  portability: 
and  (3)  the  Service  Contract  Act. 
Niunerous  editorial  and  typographical 
changes  have  been  made  in  clauaea  and 
provisions  to  Improve  rvadability  and  to 
con/onn  with  FAR  drafting  conventions. 
However,  while  the  clauses  and 
provisions  have  been  redaled. 
subatantlva  maaningB  have  not  been 
altered  where  such  editing  has  been 
perfonned. 

The  NASA  FAR  Supplement,  of  which 
this  rule  is  a  part.  Is  available  In  Its 
enUrety  on  a  subscription  basis  from  the 
Superintendent  of  Documents. 
Government  Printing  OfTJce, 
Wsshlngton.  DC  20402.  It  Is  not 
distributed  to  the  public  either  In  whole 
or  In  part,  directly  by  NASA- 
Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  li.  IIXH.  exempted 
oertaln  agency  procurement  regulations 
from  Executive  Order  122»1.  The 
regulations  herein  are  in  the  exempted 
category  NASA  cartifles  that  this 
regulation  will  not  have  a  significant 
economic  effect  on  a  subetantlai  number 
of  email  antlUaa  aadar  the  Ragislalofy 


Flexibility  Act  (5  US  C.  601  et  seq  ).  The 
regulation  Impoees  no  burdens  on  the 
public  within  the  ambit  of  the  Paper 
Work  Reduction  Act.  as  implemented  at 
SCFT*  Part  1320. 

list  of  SubjacU  In  48  CFR  Parts  1881. 
1804.  1805.  1807. 181S.  IBlft.  1822. 1823. 
1832.  1834. 1835. 1836,  1837,  1542, 1843. 
1845.  1848.  1847,  1848,  1852.  and  1853 

Government  procurement. 
8  I  Evan*. 
AssiBtonl  AiJm:n!strati>r  'it  PTyycurrment 

1  The  authority  citation  for  4a  CFR 
Parts  1801,  1804,  1805,  1807.  1815,  1816, 
1822.  1823.  1832,  1834.  18.15,  1836,  1837, 
1842,  1843.  1845,  1846,  1847.  1846.  1852. 
and  1853  continues  to  read  as  follows: 

AuUioclty   42  I' S  C.  24-3(.  HI). 

PART  1801— FEDERAL  ACQiJISnX)N 
REGULATIONS  SYSTEM 

2.  In  Subpart  18012.  1801.270-4  is 
revised  to  read  as  follows: 


H01ut70-4     Nl 

NF'SDs  and  PNs  are  numbered 
consecutively,  prefixed  by  the  last  two 
digits  of  the  calendar  year  of  issuance  of 
the  current  ediUon  of  the  NASA  FAR 
Supplement. 

PART  1804- ADMINISTRATIVE 
IIATTERS 

t«R7109-7    (Amanded) 

3  In  1804.7102-7,  paragraph  (bK2)  Is 
revised  to  read  as  follows: 


(b)  •   •   • 

(2)  After  the  letter  contract  is 
deflnitlzad.  contract  modifications  shall 
be  numbered  beginning  with  the  next 
sequential  number  following  that  of  the 
last  modification  to  the  letter  contract. 

PART  1M6— PUBUCIZINQ  CONTHACT 
ACnONt 


1M)CJe>-71     1/ 

4.  In  1805.303-71.  the  introductory  text 
to  paragraph  (b)(1)  is  revised  to  read  as 
follows: 
•         •         •         •         • 

lb/  DefiniUva  contracts  and 
Bupplemental  agreements  (1)  This 
paragraph  (b)(1)  does  not  pertain  to 
supplemental  agreements  covering 
overruns  or  incremental  funding  actlooa 
or  to  contracts  or  supplemental 
agreements  that  require  approval  of  the 
Assistant  Administrator  for 
Procurement  pursuant  to  1804.7208^  It 
does  pertain  to  contracts,  suppln— ntal 
agreements,  and  the  execution  o^ 
options  that  are  in  an  amount  of 
tiaOOOJXn  or  over  for  the  Stennis  I 
Canter.  Haadquartars  Contracts  and 


Grants  Division.  Space  Station 
Procurement  Office,  and  the  NASA 
Resident  Office— JPL  and  $25,000,000  or 
over  for  Ames  Research  Center, 
Goddard  Space  Flight  Center,  Johnson 
Space  Center,  Kennedy  Space  Center, 
Langley  Research  Center,  Lewis 
Research  Center,  and  Marshall  Space 
Flight  Center.  It  also  pertains  to  any 
procurement  action  that,  in  the  judgment 
of  the  contracting  officer,  has 
Headquarters  public  information 
implications  (e.g.,  the  transfer  of 
personnel  from  one  Stale  to  another). 
Such  contracts  and  supplemental 
agreements  shall  not  be  distnbuted  nor 
shall  any  source  outside  NASA  be 
informed  that  the  contractual  instrument 
has  been  signed  by  both  parties  until  the 
procedures  in  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)  following  are  carried  out: 


PART  1807— ACQUISITION  PLANNING 

5,  Part  1807  is  amended  as  set  forth 
below 

1807.103    [Amended] 

a.  In  1807.103,  introductory  paragraph 
{b)(l)  IS  revised  to  read  as  follows; 

•  •  •  a  e 

fbj  Approval  of  procurfment  plans.  (1 ) 
Whenever  the  estimated  cost  of  the 
procurement  (including  options  and/or 
later  phases  of  the  same  program/ 
project)  meets  the  thresholds  below, 
procurement  plans  shall,  as  a  minimum. 
be  reviewed  and  approved  as  follows: 

b.  In  1807.103,  paragraph  (b)(2)  is 
removed,  and  paragraph  (b)(3)  is 
redesignated  as  paragraph  (b)(2). 

c  Section  1807.170-1  is  revised  to  read 
as  follows: 

1807.17t>-1     Procurement  plans  requiring 
approval  by  NASA  lleadquartefs. 

(a)  Procurement  plans  shall  describe 
the  procurement.  Including  options,  and 
later  phases  contemplated  for  the  same 
program  or  project,  for  example  Phase 
C/D.  Approval  of  the  procurement  plan 
does  not  constitute  approval  of  later 
pfaaaea.  In  order  to  consider  changes 
that  may  occur  from  an  initial 
procurement,  later  phases  exceeding  the 
thresholds  m  1807  103  above,  require 
approval  of  a  separate  plan. 

(b)  Each  procurement  plan  prepared 
for  approval  by  NASA  Headquarters 
aball  be  prepared  on  NASA  Forms  1451 
aad  145Z  Form  1451,  Request  for 
Procurement  Plan  Approval,  shall  be 
computed  as  follows: 

(1)  Itam  I.  A  descriptive  short  title.  In 
this  ttaoL  Include  only  a  descriptive 
akort  title  of  the  procurement.  A  detailed 
deacriptioa  of  the  proposed  procoremant 


shall  be  included  in  subsequent  pages  as 
required.  The  information  to  be  provided 
consists  of — 

(i)  A  clear  and  concise  description, 
including  intended  use,  of  the  item  or 
service  to  be  procured; 

(ii)  The  number  of  units,  delivery 
schedule,  and/or  period  of  performance 
(note:  if  a  schedule  of  major  events  will 
enhance  the  plan,  it  should  also  be 
Included); 

(iii)  An  identification  of  any  option 
provision,  including  the  periods  covered 
and  estimated  costs; 

(iv)  An  identification  of  any  later 
phases  if  the  procurement  is  to  be  a 
phased  procurement  including  the 
estimated  cost  thereof;  and 

(v)  A  statement  as  to  whether  the 
contractor  will  be  required  to  comply 
with  detailed  specifications,  meet 
performance  requirements,  perform  a 
mission,  or  furnish  a  level  of  effort 

(2)  Item  2.  Name  of  installation.  Give 
the  name  of  the  installation  responsible 
for  the  procurement. 

(3)  Item  3.  Plan  prepared  by.  Give  the 
name  of  the  Individual  who  prepared  the 
plan. 

(4)  Item  4.  Date.  Enter  the  date  the 
plan  is  prepared. 

(5)  Item  5.  Responsible  technical 
office.  Identify  the  office  (by  title)  that 
will  be  responsible  for  technical 
monitoring  of  the  contract.  Include  a 
technical  point  of  contact  and  telephone 
number. 

(6)  Item  8.  Total  estimated  cost  of  this 
procurement  Provide  one  figure  for  the 
total  estimated  cost  of  the  proposed 
procurement,  including  options.  When 
options  are  involved,  show  the  cost  for 
each  separately  on  subsequent  pages  as 
a  breakout  from  total  cost. 

(7)  Item  7.  Proposed  funding  by  fiscal 
year  and  unique  project  number  (UPN). 
Identify  the  funding  amounts  by 
appropriation,  fiscal  year,  and  UPN  for 
the  procurement  covered  by  the  plan. 
When  funding  is  obtained  from  multiple 
projects,  provide  a  complete 
identification  of  each  fund  source. 
Include  the  following  statement: 
"Obligations  may  not  exceed  those 
authori2ed  in  the  Headquarters- 
approved  Annual  Operating  Plan." 

(8)  Item  8.  Full  and  open  competition. 
Check  appropriate  box  to  indicate 
whether  full  and  open  competition  is 
provided  for  or  whether  other  than  full 
and  open  competition  is  contemplated. 

(9)  Item  9.  Type  of  contract  State  the 
type  of  contract  recommended  for  the 
procurement  On  subsequent  pages, 
discuss  the  contract  type  and  the 
rationale  for  its  selection.  If  an  incentive 
contract  is  proposed  discuss  the  type  or 
types  of  incentive  considered  most 


suitable  for  the  accomplishment  of  the 
procurement  objectives. 

(10)  Item  10.  Facilities  and 
Government-furnished  property,  (i) 
Indicate,  by  checking  the  appropriate 
box,  whether  the  procurement  will 
require  providing  any  existing,  new,  or 
modified  Government  property.  Wlien 
other  Government  property  is  to  be 
provided,  identify  the  items  and  dollar 
amoimts  involved.  The  dollar  amounts 
provided  in  Item  10  shall  not  be  included 
in  those  specified  under  Items  6  and  7 
unless  the  property  or  facilities  are  part 
of  the  procurement  If  dollar  amounts  in 
Item  10  are  included  under  Items  6  and 
7,  they  should  be  so  annotated  under 
this  item  on  the  following  pages. 

(ii)  If  the  proposed  contract  exclusive 
of  options,  wall  be  for  a  shorter  period 
than  the  program  useful  life  of  any 
required  facilities  (as  defined  in  FAR 
45.301)  and  the  facilities  cannot  be  used 
for  any  purpose  other  than  the  program 
effort  being  contracted  for,  then  the 
procurement  plan  shall  discuss  the 
feasibility  of  acquiring  the  right  to  use 
the  facilities  for  longer  than  the 
proposed  contract  period  as  well  as  the 
proposed  procurement  strategy  for 
accomplishing  this  use.  The  following 
shall  be  considered: 

(A)  If  program  uncertainties  for 
continuing  beyond  the  contract  period  of 
performance  are  sufficient,  it  may  be  in 
the  Government's  best  interests  to 
acquire  use  of  the  facilities  during  only 
that  time.  This  strategy  may  make  the 
facihties  more  costly  to  the  Government 
for  the  contract  period  than  if  a 
contractual  arrangement  for  longer  use 
were  made.  However,  it  should  reduce 
the  program  risks  associated  with  longer 
Government  facilities  obligations:  and 

(B)  If  it  is  in  the  Government's  best 
interests  to  acquire  the  right  to  use  the 
facilities  for  longer  than  the  proposed 
contract  period  in  order  to  take 
advantage  of  economies  in  long-term 
facilities  investment  then  the  proposed 
contractor's  obligations,  the 
Government's  obhgations  that  will 
encourage  long-term  investment  and  the 
contract  cost  strategy  for  facilities  shall 
be  addressed.  There  are  many 
alternative  long-term  investment 
approaches  available  for  the  contracting 
officer  to  consider.  Some  examples  of 
representative  strategies  include 
requiring  the  contractor  to — 

(1)  Enter  into  a  long-term  lease  of  the 
facihties  from  a  lessor,  subject  to  the 
lease  being  canceled  if  the  prime 
contractor  does  not  continue  to  perform 
the  requirement  throughout  the  useful 
life  of  the  facilities  (e.g.,  the  contractor  is 
not  selected  in  a  subsequent 
recompetition  of  the  requirement); 


(2)  Purchase  the  facilities,  with 
depreciation  and  cost-of-money 
accelerated  for  the  contract  period  of 
performance,  at  the  conclusion  of  which 
the  Government  has  a  unilateral  option 
to  purchase  the  facilities  at  the 
depreciated  value  (at  or  near  $-0-)  based 
on  the  contractor's  depreciation 
schedule.  The  facilities  could  then  be 
provided  to  the  successor  contractor  as 
Government  property;  and 

(3)  Purchase  the  facihties,  with 
depreciation  and  cost-of-money  over  the 
useful  life  of  the  facilities.  At  the 
completion  of  the  contract  period  of 
performance,  either  the  Government 
would  purchase  the  facihties  at  their 
depreciated  value,  or  the  successor 
contractor  would  be  required  to 
purchase  the  facihties,  also  at  their 
depreciated  value,  and  continue  the 
prior  contractor's  depreciation 
approach. 

(11)  Item  11.  Procurement  action 
schedule.  Indicate  the  date  the 
procurement  plan  was  submitted  to 
Headquarters  for  review  and  approval. 
For  all  other  entries,  provide  only  the 
number  of  calendar  days  required  to 
complete  the  action  (beginning  at  the 
time  the  previous  action  was  scheduled 
to  be  completed)  in  order  to  meet  the 
program  schedule. 

(c)  Additional  pages — (1)  General. 
Additional  pages  to  the  plan  should 
include  any  information  required  from 
the  Form  1451  items.  Include  any 
comments  required  by  paragraph  (a) 
above  not  covered  elsewhere  and  any 
other  information  needed  to  amphfy  or 
clarify  any  item.  In  addition — 

(i)  Identify  any  deviations  from  the 
FAR  or  NTS  (A  separate  request  for 
deviation  must  be  submitted.  See 
1807.103(b)(2)  above.); 

(ii)  Identify  any  special  conditions  or 
clauses  required; 

(iii)  Identify  all  separate  approvals 
required  in  support  of  the  proposed 
procurement 

(iv)  Include  a  copy  of  any  comments 
by  legal  counsel  for  the  contracting 
office  (or  a  statement  that  counsel  has 
no  objection  to  the  plan),  and  describe 
actions  taken  in  response  to  them 
(counsel's  concurrence  will  satisfj  this 
item);  and 

(v)  Discuss  consideration  given  to 
participation  by  small  business, 
including  minority  business  enterprises 

(2)  Competition.  Describe  how 
competition  will  be  sought  and 
promoted.  If  appropriate,  discuss  how  it 
will  be  sustained  through  the  course  of 
the  acquisition.  If  full  and  open 
competition  is  not  contemplated  cite  the 
authority  in  FAR  6.202  or  6.302;  identify 
the  80urce(s);  and  discuss  why  it  cannot 
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b«  obtained.  When  effective  subcontract 
curnp«rtition  If  both  feasible  ami 
ileatrable,  descnbe  how  guc  h 
dubctintract  competition  will  be  scjught. 
promoted,  and  luitalned  thrrjujjhout  the 
courte  of  the  competition.  IJuntify  any 
known  barriera  to  IncreaBinjj 
•ubcontract  competition  and  addrvat 
how  to  overcome  them. 

(.1)  Relationship  to  otbvr 
prvcuremenls,  rttlevant  dulu.  unJ 
studies.  Dtacuaa  the  relationahlp  of  ihia 
procurement  to  any  active  conlracta. 
includmg  their  alatua  of  completion. 
Identify  the  extent  to  which  Iheir 
pnxluct  may  affect  thia  procurement. 
Indicate  whether  pwrfonnance  under 
them  shouJd  b«  permitted  to  continue 
dunn^  the  competitive  phaie  of  thia 
action.  DtacuM  all  relevant  data  and 
ifudlea,  whether  obtained  under 
contract  or  throuxh  in  houae  efforts,  and 
stale  whether  they  will  be  made 
available  to  all  offorora  partidpatinjj  In 
the  competition.  If  data  or  studies  are 
available,  but  It  Is  not  planned  to  make 
them  available  to  proapectlve  offerors, 
state  why 

PART  1$15— COHTOACTTHQ  BY 
NEOOT1ATX>N 

R.  Part  1815  is  amended  as  set  forth 

t>eluw 


Subpwl  H18.10— »H— wnl.  Award, 
and  Poataward  Notmcatlona,  Protaata, 
■ndMiatakaa 

tllkfOOS    Detorteflng  of  uneooceeefi^ 


iaift.«1>-rO     [Aiwendedl 

a.  In  1815813-70.  the  word  "may"  is 
rwmove<l  and  the  word  "shall"  Is  added 
In  lla  place 


b   In  1815813-71.  paragraph  (a)(4)  is 
r«vi8«Ml  to  read  as  follows: 

(4)  The  formal  SEB  pr(x^dur«8 
(187a303,  App   I)  may  be  used  in  oth^r 
i(im(>«litiv«ly  ne}{oli«ted  pro<  ureraents. 
if  the  soun:e  sele<;ti<)n  ofTicidl 
determmes  it  desirable  to  do  so 

c   Subpart  1815  10,  ctmsistinn  of 
1815  1003.  1815  1003-1,  1815  UXXJ-i 
1815  iaO-3.  and  1815  1003-4.  la  revised 
to  r^ad  as  follows: 

Subpwt  laiS  la — PrMward,  Awmrd.  and 
PoaUward  Nodflcatiana.  and  Mlatakaa 

1«15  l(»n     [)«bnerinj|  of  uiuucc.«iiful 

offonjrs 
181J1(10»-1     SiJip*  iif  «jbv>«rt 
1811  KXO-  2     Polity 
1811  11)03' 3     Desl^atad  offlcula. 
181SlOO»4     PuHaxlunra. 


l«1i.10(X3-1    Scope  of  aMbparl 

This  subpart  sets  forth  .NASA  policy 
and  procedures  for  debriefing 
unsuccessful  offerors  In  all  competitive 
negotiated  procurements 

18  ti.  1009-3     PoAcy. 

(a)  NASA  shall  debrief  an 
unsuccessful  competitor  In  accordance 
with  FAR  15  1003.  It  Is  essential  that 
debnefings  be  conducted  In  a 
scrupulously  fair,  objective,  and 
impartial  manner,  and  that  the 
information  given  the  proposer  be 
absolutely  factual  and  consistent  with — 

(1)  The  findings  of  the  Source 
Evaluation  Board  (SEB)  and  the  basis  on 
which  the  Selection  Official  made  the 
decision;  or 

(2)  The  findings  of  the  techrucal  and 
contracting  ofTicen  and  the  basis  on 
which  the  contracting  officer  made  the 
decision  If  SEB  procedures  were  not 
employed. 

(b|  Unless  authoroed  by  the  Asaistant 
Administrator  for  Procurement,  the 
Source  Selection  Statement  for 
alternative  system  design  concepts 
under  the  Major  System  Acquisitions 
process  is  not  to  be  released  to 
competing  offerors  or  the  general  pubbc 
until  the  reieaae  of  the  Source  Selection 
Statements  for  full  scale  development. 


1t1S.10O3-9 

Debjneflngs  are  to  be  conducted  by 
senior  NASA  officials.  When  the 
s«lection  has  been  made  by  the 
Administrator,  the  Administrator  will 
designate  an  official  familiar  with  the 
rationale  for  the  selection  to  conduct  the 
debneflngs.  with  participation  by 
cognitanl  field  installation  personnel  if 
deemed  necessary   When  the  selection 
has  b«'en  made  by  the  P'ield  Installation 
Dir«'<  tor  or  a  Headquarters  Staff  or 
Prrygram  Office  head,  the  Center 
Du^ctor  or  Official  in  Charxe  of  the 
Headquarters  office  shall  designate  an 
official  and  necessary  supporting  staff  to 
perform  the  debnafing.  When  SEB 
procedures  were  not  applied,  the 
installation  Prot;urement  Officer,  or 
designee,  shall  perform  the  debriefing. 


concempd  officials  at  the  installation 
and,  in  the  case  of  procurement  actions 
where  an  Associate  Administrator  or 
the  Administrator  was  the  Selection 
OfficiHl.  the  cognirant  NASA 
Headquarters  personnel. 

(c)  If  an  unsuccesaful  offeror  in  a 
negotiated  procurement  submits,  prior  to 
the  award  of  the  contract,  a  wntlen 
re(^uest  for  a  debnefing.  such  a 
debnefing  will  be  provided  at  the 
earliest  feasible  time.  This  normally 
shall  be  after  announcement  of  the 
Sflection  decision  and  pnor  to  award  of 
the  contract.  ( 'Selection  decision" 
means  the  final  selection  of  the  one 
successful  contractor,  or  the  contractors 
where  more  than  one  contract  is  to  be 
awarded).  If  the  selection  decision 
involves  more  than  one  contractor 
pursuant  to  the  major  System 
Acquisition  process,  the  debnefing  will 
be  limited  in  such  a  manner  that  it  does 
not  prematurely  disclose  Innovative 
concepts,  designs,  and  approaches  of  the 
successful  cortractorls)  that  would 
result  in  a  transfusion  of  ideas  which 
also  could  inhibit  contractors  during  the 
early  phase  from  ofTering  their  best  and 
most  promising  ideas  for  meeting  the 
mission  need.  However,  when  the 
exigency  of  the  situation  will  not  permit 
delaying  the  award  in  order  to  debrief 
unsuccessful  offerors,  such  debriefings 
may  be  conducted  after  award. 

(d)  A  summary  of  the  results  of  each 
debnefing,  signed  by  the  conducting 
NASA  official,  shall  be  placed  in  the 
contract  file. 

PART  1816— TYPES  OF  COffTRACTS 

7  Part  1816  is  amended  as  set  forth 
l)elow 


iait.iooa-4 

(a)  The  recipient  of  a  wntten  or  oral 
debnefing  request  shall  Immediately 
refer  the  request  to  the  Installation 
procurement  officer 

(b]  The  procurement  officer,  upon 
receipt  of  a  debriefing  request  ahall 
Inform  the  designated  official  and  other 


1818J09-4    (Ainandadl 

a   In  1816.203-4.  paragraph  (d)  is 
removed,  and  paragraphs  (b)  through  (g) 
are  rt»designated  (a)  through  (f]. 
rpspertively, 

b  In  newly  redesignated  paragraph 
(a),  the  word  "also"  is  removed. 

ISia.307-70    lAnwndwll 

8.  In  1818.307-70,  paragraph  (c).  the 
word  "fee"  Is  added  between  the  words 
"coslplus-fixed  '  and  "contracts  ". 

PART  1t22— APPUCATIOM  OF  LABOR 
LAWS  TO  OOVERNUENT 
ACOUISmONS 

9.  Part  1822  IS  amended  as  set  forth 
below: 

a.  Subpart  1822.8  is  amended  by 
adding  1B22.606-4  to  read  as  follows: 


ie22.«0«-4    Award  pMidlng  final 
delai  iiiinBtiuiL 

The  Procurement  Officer  shall 
spfHove,  with  the  concurrence  of  the 
Director,  Industrial  Relatione  Office 
(Code  MR),  certifications  for  immediate 
award  in  accordance  with  FAR  22.60ft- 
4(bV  The  contracting  officer  slis'l  five 
written  notice  of  die  decision  to  award 
through  Code  NR  to  the  DOL 

b.  Subpart  182i.l0  is  revised  to  read 
as  follows: 

Subpoit  lBZ2.ia-^S«rviaa  CantiaU  Act  of 
1965 

1B22.1000    CcDeni. 

18112.1001     Statutory  requireiceiits. 

1622.1002    Applicability. 

1622.1002-1     General. 

1622.10(52-2    Geographical  coverage  of  the 

Act 
1622.100t-3    Defbiitioas  end  types  of 

covered  susioe  contracts  iUustrated. 
1822.1002-4     Statutory  exenptioD*. 
1822.ia)£-6    AitkBimetratire  limtatkxis. 

variations,  tolerances,  and  exeo^Uioos. 
ia22.1£Q2-«    Retnaniifacturing  of  equipment. 
18221003    Department  of  Labor  regulations. 

1822.1004  Contraa  clauses. 

1822.1086     Administration  and  enforcement 
1 822 1 005-1     Responsibibties  of  Department 

of  Labor. 
18Z2.100S-2    Notice  of  intention  to  make  a 

service  cootract 
1822.iao&-<3    Contract  miniinum  wage 

deterrmioations  and  fringe  benefiU 

speciAcation. 
18221005-4     AdditioDal  classifications  of 

service  employees  (conformable  rales). 

1822.1005  -5     Notice  of  award. 
1822.1805-8    Department  of  Labor  form. 
lB22.iao&-7     biquiries  concerning  the  Act 
1822.1015-8     Cciitract  nodifications. 
18221005-8     Withholding  uf  contract 

payraer-'.s  and  contract  terminalMMi. 
ia2Z.10(»-U)     CooperatioD  with  the 

Df  par'.ment  of  Labor. 
1822.1005-11     Role  of  the  Comptrollor 

General 
18221005-12     Dtsputesconretning  labor 

stundnrds. 
1822  1005-SO     Wajie  delrrmination  and 

fringe  tjenefits. 
1822.1008     Procedures  for  preparing  notice. 
18221050     ExiensioQs  of  cuuUact 

perfurmunc*  penod. 
1822  lOfiO-l     CeneraL 
1822  1050-2     ConlracI  price  adjiuitment 
iaz2l051     tiearinRs. 

Subpart  1822.10— S*rvic«  Conb-«ct  Act 
of  19« 


1822. 

(a)  Pending  issuance  of  FAR  coverage, 
the  NASA  Procaremcnt  Regulation 
(NPR)  (48  era  Chapter  la.  Subpart 
1812.10)  iltall  continue  to  govern  labor 
requirement*  regardiiif  service 
contracts.  This  subpart  is  substantively 
identical  Id  tiw  NFR.  except  Im 
lazriOOa,  it  is  reyroducfd  bere  witk 
current  isictBal  citations  and  apdatad 


cross-references  for  the  user's 
convenience. 

(b)  This  subpart  sets  forth  policies  and 
procedures  for  carrying  out  tlie 
provisions  of  the  Service  Contract  Act  of 
1965,  as  amended  (41  U.S.C  351  el  seq); 
the  provisions  of  the  Fair  Labor 
Standards  Act  of  1938,  as  amended  [29 
U.S.C.  201  et  seq  ),  as  they  pertain  to 
service  contractr,  the  implementing 
regulations  prescribed  in  29  CFR  Parts  4 
and  1925;  and  instructions  issued  by  the 
Secretary  of  Labor. 

(c)  For  NASA,  "agency  labor  advisor" 
means  the  Director,  Industrial  Relations 
Office,  NASA  Headquarters  (Code  NR). 

(d)  All  requests  for  determinations 
and  Exemptions  relating  to  the  Service 
Contract  Act  shall  be  stibmitted  in 
writing,  coordinated  by  appropriate 
procurement  personnel,  and  forwarded 
to  Code  NR. 

mz.100\    statutory  rsquirwnsnts. 

The  Service  Contract  Act  of  1965. 
referred  to  in  this  subpart  as  the  "Act** 
includes  the  foliowing  general 
requirements  with  Tespeci  to  service 
contracts  entered  into  by  Federal 
agencier 

(a)  Regardless  of  the  contract  amount 
no  contractor  or  subcontractor  holding  a 
Federal  service  contract  shall  pay  any 
enipioyee  engaged  in  sudi  work  less 
than  the  mtRUBUB  wage  specified  in 
Section  6(a)[lJ  of  the  Fair  Labor 
Standards  Act  of  1838.  as  amended  (29 
U.S.C  201  et  seq  ); 

(b)  Federal  service  oontrscts  in  excess 
of  $2,500  shall  contain  the  provisions 
required  by  the  Act  with  respect  to  such 
matters  as  mininuim  wages,  including 
fringe  benefits,  to  be  paid  the  \-aric'U8 
classes  of  bervice  employees  engaged  in 
the  perforraance  of  the  contract  safe 
and  sanitary  working  conditions, 
notification  to  empioyees  of  the 
compensation  required  under  the  Act 
and  wa^es  tbey  would  be  paid  if 
employed  by  the  Federal  Government; 

(c)  Successor  contractors  performing 
on  CGiiL'-acts  in  excess  of  $2,500  must 
pay  wages  and  fringe  benefits  at  least 
equal  to  those  agreed  upon  for 
subsUntially  the  same  services 
performed  in  the  same  locality  in  any 
bona  tide  collective  bargaining 
agreement  entered  into  by  the 
predece.ssor  contractor  (unless  such 
wapes  and  fringe  benefits  are 
determined  to  be  substantially  at 
variance  with  fcoee  which  pre\ail  for 
servit^es  of  a  similar  character  in  the 
locality); 

(d)  Service  contractors  performing  on 
contracts  in  excess  of  $2,500  to  which  no 
predecessor  coatractor's  ooUective 
bargaining  agreenent  a^jfibes,  sball  pay 
their  employees  at  least  the  wages  aad 


fringe  benefits  found  by  the  Department 
of  Labor  to  prevail  in  the  locahty  or.  in 
the  absence  of  a  wage  determinatioa 
the  minimum  wage  set  forth  m  the  Fair 
Labor  Slendards  Act;  and 

(e)  See  ie2Z1002-4  for  statutory 
exvir.ptiors  and  1822  1O02-5  for 
regu'.ntory  exemptions. 

1822.1002    AppBcabMHy. 

1822.1002-1    Genera;. 

Subject  to  stalulorj  exeniptiocs  a'' 
a Jrr.inistrative  exemptions  Ly  the 
SecreLary  of  Labor  under  Section  4(1,)  of 
the  Act  (41  L'.SC  353).  the  Act  appl.es 
to  all  Federal  contracts  the  pa'-pnse  of 
which  is  lo  fumish  servicf  s  in  the 
United  States  throo^  Uic  u»e  of  service 
employees. 

1822.1002-2    GeoqispNcst  coverzgs  ot 
the  Act 

(a)  The  Act  is  applicable  to  all  serMoe 
contracts  performed  witLin  th.e  United 
Slates,  irrespective  of  amount. 

(I)  The  Act  is  not  applicable  lo 
contracts  performed  outside  the  UruU,d 
States.  Is  addition,  a  contract  that  is 
performed  essentially  outside  the  United 
States,  with  only  an  incidental  portion 
performed  within  the  United  Stales,  is 
not  covered  by  the  Act 

1822.1002^    DeNnMoMsantfty^esof 
covered  Mrvlce  coiMract  Bustratad. 

(a)  DefinitioTts.  For  this  subpart 
unless  otherwise  indicated,  terms  used 
herein  ere  defmed  as  follow: 

(1)  "Adrninistrstor"  mean?  the 
Administrator  of  the  Wape  '  nd  Hour 
Division.  L'nited  Stated  Dep-.rtment  of 
Labor,  or  the  Adnrtnistratcr  s  authonred 
representative. 

(2)  "Contract"  includes  any  contract 
subject  wholly  or  in  pert  to  }  ro\ision8  of 
the  Act  and  any  subcontract  al  any  tier 
thereunder. 

(3)  "Contrador"  includes  a 
subconti-actor  whose  subcontrMCt  is 
subipct  to  provisions  of  the  Act 

(4)  "Profei&ional  Fjnployne"  it  not 
re&ti'icted  to  the  trdditiooal  professions 
of  law,  medicine,  and  theoiogjv  it 
includes  those  professions  that  have  a 
recognized  status  and  that  are  based  on 
the  acquirement  of  professional 
knowledge  through  prok>Qged  study. 
Title  20.  Part  541,  Code  of  Federal  * 
Regulations,  defines  the  term 
"professional  employee"  and  provides  s 
listing  of  occupations  generally 
considered  to  be  held  by  professionals. 

(5)  "Ser\ice  Employee"  means  any 
person  employed  in  connectioD  ivnth  a 
contract  entered  into  by  the  United 
States  and  not  exempted  under  Section 
7  of  the  Act  (41  U.S.C  SSS^  tbe  principal 
purpose  of  wkicfa  is  to  famish  services 
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In  the  United  Statei  (other  than  any 
person  employed  In  s  bona  fid« 
executive,  ■dministrallve.  or 
profesalonal  capacity,  at  those  t»Tni«  are 
defined  In  29  CFR.  Part  Ml);  and  (hall 
Include  all  iuch  persona  re^artlless  of 
any  contractual  relationship  that  may  be 
all«»g«td  to  exist  between  s  contractor  or 
subcontractor  and  such  persona. 

(fll  United  Slates"  Includes  any  State 
of  the  United  States,  the  District  of 
Columbia.  Puerto  Rico,  and  the  Virgin 
Islands.  Outer  Continental  Shelf  Lands, 
a*  defined  in  the  Outer  Continental 
Shelf  Lands  Act  (43  U  S  C  1331  et  s«q  ). 
American  Samoa.  Guam.  Wake  Island. 
Rnlwfftok  Atoll.  Kwajalein  Atoll,  and 
lohniton  Island,  but  does  not  Include 
any  other  territory  under  the  jurisdiction 
of  the  United  States  or  any  US.  base  or 
possession  within  ■  forel^  country. 

(7)  "Wige  Determination"  Includes 
any  determination  of  minimum  wage 
rates  or  fringe  benefits  made  pursuant  to 
the  provisions  of  Section  2(a)  and  4(c)  of 
the  Act  (41  U  S.C  331  and  353)  for 
application  to  the  employment  In  a 
locality  of  any  class  or  classes  of  service 
employees  In  the  performance  of  any 
contract  In  excess  of  t2.S00  that  Is 
subject  to  the  provisions  of  the  Act. 

(b)  Typ«»  of  covered  $ervic«  contracU 
illustrated.  Types  of  contracts,  the 
principal  purpose  of  which  is  to  furnish 
services  through  the  use  of  service 
employees,  ar«  too  numerous  and  varied 
to  permit  an  exhaustlvs  listing.  The 
following  list  Is  Illustrative,  however,  of 
the  types  of  services  called  for  by  such 
contracts  that  have  been  found  to  come 
within  the  coverage  of  the  Act  (see  28 
CFR  4  130  for  additional  examples) 

(1)  Aerial  spraying 

(2)  Aerial  reconnaissance  for  fire 
detection. 

(3|  Ambulance  aervice. 

(4)  Cafeteria  and  food  service 

(5)  Chemical  testing  and  analysis 
(B|  Clothing  alteration  and  rrpair 

(7)  Custixlial.  lanilorial.  and 
hou8«keeping  services. 

(8)  Drafting  and  Illustrating 

(W)  Flle<;tronlc  e<quipment  maintenance 
and  up<»ra'lon  and  engineering  support 
•ervlcea 

(10)  Film  pro<-.essing 

(U)  Fire  lightirig  snd  protei:tlon 

(12)  Oog'-aphwial  field  surveys  and 
testing 

(13)  Cnjunds  maintenance 

(14)  C;uard  and  watchman  security 
service 

(15)  Landscaping  (other  than  part  of 
construction) 

(Ifl)  lj*undry  and  dry  cleaning 

(17)  Linen  supply  services 

(18)  I^odging  and/or  meals 
(li)|  Mali  hauling 

(20)  Mailing  and  addressing  service*. 


(21 )  Maintenance  and  repair  of  all 
types  of  equipment. 

(22)  Mess  attendant  services. 

(23)  Mortuary  services. 

(24)  Motor  pool  operation 

(25)  Packing  and  crating. 
(20)  Parking  services. 

(27)  Snow  removal. 

(28)  Stenographic  reporting. 

(20)  Support  services  st  installations. 

(30)  Taxlcab  services. 

(31)  Tire  and  tube  repairs. 

(32)  Transporting  property  or 
personnel  (except  as  explained  in  29 
a'R4  118) 

(33)  Trash  and  garbage  removal. 

(34)  Tree  p  inting  and  thinning, 
clearing  ttmoer  or  brush,  etc.  (but  see  29 
CFR  4.116(b)  and  4.131(0) 

(35)  Warehouse  or  storage. 

1«22.10(»-4    Statutory  axatiipaons. 

Each  of  the  following  transactions  is 
exempt  from  the  Service  Contract  Act  of 
1965,  as  amended,  by  its  terms: 

(a)  ContracU  for  construction  or 
repair  Any  contract  of  the  United  States 
or  District  of  Columbia  for  construction, 
alteration,  and/or  repair,  Including 
painting  and  decorating  of  public 
buildings  or  public  works; 

(b)  Work  under  the  WalshHealey 
Public  Contracts  Act  Any  work 
required  to  be  done  In  accordance  with 
the  provisions  of  the  Walsh-Healey 
Public  Contracts  Act  (49  Stat.  2036); 

(c)  Contracts  for  the  carriage  of 
freight  or  personnel.  Any  contract  for 
the  carriage  of  freight  or  personnel  by 
vessel,  airplane,  bus.  truck,  express, 
railway  line  or  oil  or  gas  pipeline  where 
published  tariff  rates  are  m  effect; 

(d)  Contracts  for  communication 
if'rvices.  Any  contract  for  the  furnishing 
of  services  by  radio,  telephone, 
telegraph,  or  cable  companies,  subject  to 
the  Communications  Act  of  1934; 

(e)  Contracts  for  public  utility 
services.  Any  contract  for  public  utility 
services,  including  electric  light  and 
power,  water,  steam,  and  gas, 

(f)  Employment  contracts  Any 
employment  contract  providing  for 
direct  services  to  a  Federal  agency  by 
an  individual  or  individuals;  or 

(g)  Operation  of  postal  contnK  t 
stations.  Any  contract  with  the  US. 
Postal  Service,  the  principal  purpose  of 
which  IS  the  operation  of  postal  contract 
stations 

1«22.t002-S     Admtnlstrativ*  ■mitMtona. 
vf1«tloo«.  lo>aranca>.  and  •iwnptlona. 

(a)  The  Secretary  of  Labor  may.  under 
the  Act  provide  such  reasonable 
limitations  and  may  make  such  rules 
and  regulations  allowing  reasonable 
variations,  tolerances,  and  exemptions 
to  and  from  any  or  all  provisions  of  the 


Act  (except  Section  10)  as  may  be 
necessary  and  proper  in  the  public 
Interest  or  to  avoid  serious  impairment 
of  the  conduct  of  Government  business 
(41  U.S.C.  353(b)).  Requests  for 
variations,  tolerances,  and  exemptions 
from  the  Act  shall  be  submitted  in 
writing  through  contracting  channels  to 
the  Industrial  Relations  Office,  NASA 
Meodquarters  (Code  NR). 

(b)  Pursuant  to  the  authority  cited  in 
paragraph  (a)  above,  the  Secretary  of 
Labor  has  exempted  the  following  types 
of  contracts  from  all  provisions  of  the 
Act 

(1)  Contracts  entered  into  by  the 
United  States  with  common  carriers  for 
the  carnage  of  mail  by  rail  air  [except 
air  star  routes),  bus.  and  ocean  vessel 
where  such  carriage  Is  performed  on 
regularly  scheduled  runs  of  the  trains, 
airplanes,  buses,  and  vessels  over 
regularly  established  routes  and 
accounts  for  an  insubstantial  portion  of 
the  revenue  therefrom. 

(2)  Any  contract  entered  into  by  the 
U.S.  Postal  Service  with  an  Individual 
owner-operator  for  mail  service  where  it 
is  not  contemplated  at  the  time  the 
contract  is  made  that  such  owner- 
operator  will  hire  any  service  employee 
to  perform  the  services  under  the 
contract  except  for  short  periods  of 
vacation  tune  or  for  unexpected 
contingencies  or  emergency  situations 
such  as  illness  or  accident. 

(3)  Contracts  for  the  carriage  of  freight 
or  personnel  where  such  carriage  is 
subject  to  rates  covered  by  Section 
10721  of  the  Interstate  Commerce  Act. 

(4)  The  following  types  of  equipment 
are  exempt  from  all  provisioiu  of  the 
Act  subject  to  the  restrictions  in  (b)(4) 
(ii),  (ill),  and  (iv)  below: 

(i)  Contracts  principally  for  the 
maintenance,  calibration  and/or  repair 
of— 

(A)  Automated  data  processing 
equlpmt!nt  and  office  information/word 
processing  systems: 

(B)  Scientific  equipment  and  medical 
apparatus  or  equipment  where  the 
application  of  microelectronic  circuitry 
or  other  technology  of  at  least  similar 
sophistication  is  an  essential  element 
(for  example.  Federal  Supply 
Classification  (FSC)  Group  65,  Class 
6515,  'Medica)  Diagnostic  Equipment." 
Class  6525,  "X-Ray  Equipment"  FSC 
Group  66.  Class  8630,  "Chemical 
Analysis  Instruments,"  Class  6665. 
"Geographical  and  Astronomical 
Instruments"  are  largely  composed  of 
the  types  of  equipment  exempted 
hereunder);  and 

(C)  Office/business  machines  not 
otherwise  exempt  pursuant  to  paragraph 
(a)  atwve.  where  such  services  are 


perfgnBBd  by  the  rsiinafanhiwr  or 
supplier  of  the  e<}4iipB>eDL 

jiij  The  exenptions  Mt  forth  in  thk 
parayvpfa  (b)(4)  ahall  apply  only  umier 
the  friln-nrif  dnauBStaaces: 

(A)  The  items  of  eqnipiBenl  are 
commerdal  itenu  which  are  uaed 
regularly  for  other  than  GoverniBent 
pufpoaea.  aad  are  sold  or  traded  by  the 
contractor  in  substantial  quantities  to 
the  general  pablic  io  the  cxwrae  of 
normal  bvsiiMM  op'TBtioas: 

(B)  The  oontract  senrioe*  are 
furnished  at  prices  which  are,  or  are 
baaed  on.  established  catalog  or  market 
prices  for  the  maintenance,  ailibration. 
and/or  repair  of  such  coamercial  itema. 
An  "established  catalog  price"  ie  a  price 
included  in  a  catalog  price  hst.  achedide. 
or  other  form  diat  is  regnlariy 
maintained  by  the  mamifacturer  or  the 
ooQtractor.  Is  either  publiahed  or 
otherwise  available  for  inspection  by 
customera.  and  states  pncet  at  which 
sales  are  curreody.  or  were  last  made  to 
a  significant  number  of  bayers 
coostitntiag  the  general  pubbc.  An 
"estabhahed  market  price"  is  a  currant 
price,  eetahiishwd  in  the  osaal  course  cf 
trade  between  buyers  and  seUen  free  to 
bargain,  which  can  be  aiibataBtiated 
from  souroes  tedepeadeat  of  the 
manufactnrar  or  conbvctor. 

(C)  The  cootrador  otiiizes  the  sane 
compensation  <«rage  aad  fainge  beaefits) 
plan  for  aU  service  eaaployees 
periormlng  work  under  the  oonlract  as 
the  contractor  taes  for  eqntvoieat 
employees  servidag  the  aaau 
equipaseat  of  commcrciai  csDtoatfn; 
and 

(D)  The  oontractar  certifies  in  the 
contract  to  tbe  provisiena  in  this 
paragraph  (bIKIiiJ. 

(iii)  OeSeiaiinatsoas  of  the 
applicability  of  this  exemption  shaH  be 
niade  «■  the  first  instanoe  by  the 
coDtractiag  officer  prior  to  contract 
award,  ia  makiag  a  iudgaaeat  that  the 
exemption  applies,  the  ooatractiitg 
offiosr  shal  consider  all  factors  and 
make  an  affinnatiTe  d>  U  laiiaalinn  that 
aii  of  the  above  ooaditioaa  have  been 
met 

(iv)  If  the  Depvtment  of  Labor 
determiaes  afier  ousitiact  award  that 
any  of  the  above  requiremeats  ior 
exemptkw  has  not  been  met.  the 
exemption  witi  he  deenksd  haapplicaMe, 
and  the  contract  shaU  become  sab^ect  to 
the  Sarvios  Cantcaot  Act  efieethw  as  of 
the  dale  of  its  OcpartBeat  of  Labor 
deterataation.  if  tte  cosrtiactiag  officer 
receives  sachai 
DOU  guidance  shaU  he  ( 
NASA  Haaiqaartsn  IGadB  H ' 
coordinate  «Mi  Cades  MR  aa4  G)  ] 
totakii^an 


1S22.100a-« 


(a)  Contracts  {xindpaUy  for 
remanu£ac6■i^g  of  eqiapraent  wvhidi  is 
so  «Ktenaiv«  as  to  be  equivaieat  to 
manufacturing  are  subject  to  the  Walsh- 
Healey  Act  rather  thaa  to  the  Service 
Contract  Act  Remanufacturing  shall  be 
deemed  to  be  maaufacturiag  when  the 
criteria  in  paragraph  (aj  (1)  or  (2}  below 
are  met 

(1]  Kfajor  overhaol  of  an  item,  piece  of 
equipment  or  material  which  is 
degraded  or  inoperable,  and  under 
which  all  of  the  following  conditions 
exist 

(i)  The  item  or  equipment  is  required 
to  be  completely  or  substantially  torn 
down  into  individoal  coa^xmeat  parts; 

(ii)  Substantially  ail  of  the  parts  are 
reworked,  rehabilitated,  altered  and/or 
replaced 

(iii)  The  parts  are  reassembled  so  as 
to  famish  a  totally  rebuilt  item  or  piece 
of  equ^unent 

(iv)  Manufacturing  processes  similar 
to  those  which  were  used  in  the 
manufactaring  of  the  item  or  piece  of 
equipment  are  utilized; 

(v)  The  disassembled  components,  if 
usaUe  (except  for  situations  where  the 
number  of  items  or  pieces  of  equipment 
involved  axe  too  few  to  make  it 
practicable)  are  commingled  with 
existing  ioventary  and,  as  sach,  lose 
their  idaatificataoo  with  respect  to  a 
particular  piece  of  eqtHpraent: 

(vi)  The  items  or  equipment 
overhauled  are  restored  to  origiaal  life 
expectance,  or  neaiiy  tsx,  and 

(vh)  Such  work  is  performed  in  a 
facility  owaad  or  operated  by  the 
contractor. 

(2)  Major  modification  oi  an  item, 
piece  of  equipraeat  or  material  which  is 
wholly  or  partiaily  obsolete,  aod  under 
which  all  of  the  foUowiag  conditions 
exist 

(i)  The  item  or  equipment  is  re<|Bired 
to  be  completely  or  sabstantially  ion 
down; 

(ii)  Outmoded  parts  are  replaced: 

(iii)  lite  item  or  equipment  is  lebailt 
or  reassembled; 

(iv)  The  contract  woik  results  in  the 
furnishii^  of  a  substantially  modified 
item  in  a  usable  and  serviceable 
concktioB:  and 

(v)  The  work  is  performed  in  a  facility 
owaad  or  operated  by  the  contractor. 

(b)  Baraanufactunng  does  not  include 
the  repair  of  dasaagad  or  broken 
equipneat  svhich  does  not  reqaire  a 
oomp\ato  teandowB.  oveihaal.  and 
rebaild  as  dasoibed  ia  para^paphs  (a) 
(Ijand  (2j  above,  or  the  periodic  aad 
routiBe  oaintoaaaoe.  pseseivatian.  care, 
adjustmaat  apkeep.  or  aenriciqgof 
equipmeat  4o  kaap  it  in  aaahle. 


serviceable,  working  order.  Such 
contracts  typically  are  billed  on  as 
hourly  rate  (labor  plus  materials  and 
parts)  basis.  Aay  contract  principally  for 
this  type  of  work  is  subject  to  the 
Service  Contract  Act  Examples  of  such 
work  indade 

(1)  Repair  of  an  automobile,  truck,  or 
other  vehide,  comstruction  equipment 
tractor,  crane,  aerospace,  air 
conditioning  and  refrigeration 
eqnqnnent  electric  motors,  and  ground 
powered  industrial  or  vehicular 
equipment 

(2)  Repair  of  typewriters  and  other 
office  eqaipment  (see  18Z2.1002-5rb)|4)); 

(3)  Repair  of  appliances,  radios, 
televisions,  calonlators  and  other 
electronic  equipment: 

(45  Inspecting,  testing,  calibrating. 
painting,  packaging,  lubricating,  timing- 
up,  or  replacing  internal  parts  of 
equipment  hsted  in  paragraph  (b)  (1 1.  (2). 
and  (3)  above;  and 

(5)  Renpholstering,  reconditioning 
repairing,  and  refinishing  furniture. 

1822.1003 


Pursuant  to  fl»e  Service  Contract  Ad 
of  196S.  as  amended,  the  Department  of 
Labor  has  iseaed  Parts  4  and  1925,  and 
Part  6.  Tide  29.  Code  of  Federal 
Regnlatitms.  providing  for  the 
adiniiiistiation  and  enforcement  of  the 
Act  TTw  regulations  indude  coverage  of 
the  foQowing  matters  relating  to  the 
requirements  of  the  Act 

(a)  Service  contract  labor  standards 
provisions  and  procedures  (Snbparl  A. 
Part  4  (29  CFR)); 

(b)  Wage  determination  procedures 
(Subpart  a  Part  4  (29  CFR)); 

(c)  Apphcation  of  the  Service  Contract 
Act  of  1965,  as  amended,  (ruHngs  and 
interpretations)  (Subpart  C  Part  4  (29 
CFR)); 

(d)  Compensation  standards  (Subpart 
D.  Part  4  (29  CFR)): 

(e)  Enforcement  (Sabpvt  £.  Part  4  (20 
CFR)): 

(f)  Safe  and  sanitary  workiag 
conditions  (Part  1825  of  Title  28,  CFR); 
and 

(g)  Rules  at  practice  for  administrative 
proceedings  eutuitimj  service  contraci 
labor  standards  (Part  6  of  Tide  20.  CFK). 


1022.1004    Contract  ( 

(a)  Cimte  for  Federah 
contraetB  ia  anceta  ^S2,SO0. 
Procarenant  offices  (except  as  provided 
in  1822.1002^  Md  ia22.MlB»-S)  shall 
inclade  dw  daass  at  1852.222^41. 
Service  Codkact  Act  of  1000,  As 
Amended,  ia  ail  sohdtataoas  wiaoh  auy 
result  in  oanlraots  in  exoeas  of  CZ.SOO 
and  J 
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(induding  mny  trantactlon  for  an 
Indenmta  amount  anleaa  lh« 
procurement  office  hat  knowledge  that 
It  will  not  exceed  $2,500)  where  the 
pnncip«l  purpoee  of  the  contract  >•  to 
fumiah  aervtcea  In  the  United  Statea 
through  the  uae  of  aervice  employeea. 

(b)  Clause  for  Federal  gervice 
conCrvcU  not  m  exceaa  of  S2.500. 
Procurement  offlcea  (except  aa  provided 
In  1822.1002-2.  ia22.1002-«  and 
1822.1002-^1  ahall  Include  the  clause  at 
1852.222-40,  Service  Contract  Act  of 
1966— Contracta  of  $2,500  or  Lesa  (April 
1964)  m  every  aolicitatlon  and  contract 
not  In  exceaa  of  $2,50a  which  has  a>  ita 
principal  purpoee  the  furnishing  of 
services  through  the  use  of  service 
employees. 

(c)  Basic  Ordering  .Agreements  unJ 
Blanket  Pun:hase  .Aareements.  In  the 
case  of  a  basic  ordering  agreement  or 
blanket  purr.hase  agreement,  the  amount 
for  purposes  of  including  the  clause  in 
paragraph  (a)  or  (b)  above  shall  be  the 
aggrtsgate  amount  of  all  ordera  estimated 
t(7b«  placed  fur  one  year  after  the 
effective  date  of  the  agreement  If  a 
basic  ordering  agreement  continues  or  is 
extended,  an  estimate  shall  be  made 
annually  for  each  year  after  the  first. 
and  the  agreement  modified  accordingly 

(d)  Price  AJ/ustment  Clause  See 
1852.222-43  and  1822. 1060- 2(b)  for  the 
Fair  Labor  Standards  Act  and  Service 
Ck)ntract  Act— iVice  Ad)u8tment  (Multi 
year  and  Option  Contracts)  (Apnl  1964) 
clause  and  Instructions  for  its  use. 


1S22.10M 


1t22. 1006-1 


Of 


The  Secretary  of  Labor  la  authonred 
and  directed  to  administer  and  enforce 
the  provision*  of  the  Act.  to  make  rules 
and  regulations.  Issue  orders,  make 
decisions,  and  take  other  appropnate 
action  under  the  Act. 

tt22.1006-I     Motto*  Of  tnlawttow  to  makm  ■ 


(a)  For  any  contract  exceeding  $2,500 
which  may  be  subject  to  the  Act.  the 
contracting  agency  shall  file  with  the 
Department  of  Labor  Its  notice  of 
Intention  to  make  ■  service  contract. 
With  respect  to  recurring  or  known 
requirements,  such  notices  shall  be  filed 
not  less  than  80  days  (nor  more  than  120 
days,  except  with  the  approval  of  the 
Wage  and  Hour  Division)  prior  to  (1) 
any  invitation  for  bldi.  (2)  request  for 
proposals,  (3)  commencement  of 
negotiations.  (4)  axercise  of  option  or 
contract  extension.  (5)  annual 
anniverssry  data  of  a  multi-year 
contract  subject  to  annual  fiscal 
sppropriations  of  the  Congress,  or  (6) 


each  biennial  anniversary  date  of  a 
multi  year  contract  not  subject  to  such 
annual  appropriations.  If  so  authorized 
by  the  Wage  and  Hour  Division.  Notices 
with  regard  to  solicitations  where  such 
planning  is  not  feasible  shall  be 
submitted  as  soon  as  possible,  but  not 
later  than  30  days  pnor  to  the  above 
contracting  actions  The  notice  will  be 
filed  on  SF  9e/9e«.  Notice  of  Intention 
To  Make  a  Service  Contract  and 
Response  To  Notice  Any  attachments 
necessary  to  support  or  clanfy  the 
notice  will  also  be  furnished.  The  notice 
will  be  filed  with  the  Wage  and  Hour 
Division.  Employment  Standards 
Administration,  Department  of  Labor, 
through  the  Industrial  Relations  Office, 
NASA  Headquarters  (Code  NR).  To 
avoid  delays  because  of  a  later  issuance 
of  wage  determinations  by  the 
Department  of  Labor  in  response  to  the 
notice,  the  contracting  office  shall  make 
every  effort  to  file  it  as  early  as  possible; 
however,  the  original  and  four  copies  of 
the  notice  must  be  filed  so  as  to  reach 
NASA  Headquarters  (Code  NR)  at  least 
70  days  (but  no  more  than  120  days, 
except  with  prior  approval)  prior  to 
Issuance  of  any  solicitation  or  the 
commencement  of  negotiation.  The  SF 
9e/9ea  and  attachments  shall  be 
completed  pursuant  to  instructions  on 
the  forms  and  shall  also  contain  the 
applicable  information  required  by  (b) 
and  (c)  below  Care  must  be  taken  to 
insure  that  all  required  information  is 
provided  to  avert  return  without  action 
by  the  Department  of  Labor  or  NASA 
Headquarters  (Code  NR).  The 
"Response"  portion  of  the  original  of  the 
SF  98  will  be  completed  by  the 
Department  of  Labor  and  returned 
directly  to  the  contracting  office, 
advising  of  any  determinations  of 
minimum  monetary  wage  and  fnnge 
benefits  applicable  to  the  contract. 
Supplies  of  SF  98  and  96a  are  available 
In  all  GSA  supply  depots  under  stock 
numbers  7M0-«26-8e72  and  7540-118- 
10O8,  respectively 

(b)  (See  182Z100e.) 

(c)  If  the  service  to  be  furnished  under 
the  proposed  contract  will  be 
substantially  the  same  as  services  being 
furnished  in  the  same  location  by  an 
tncumb€nt  contractor  whose  contract 
the  proposed  contract  will  succeed,  and 
If  the  Incumbent  contrsctor  is  furnishing 
such  services  through  the  use  of  service 
employees  whose  wages  and  fringe 
benefits  are  the  subject  of  one  or  more 
collective  bargaining  agreements,  the 
contracting  officer  shall  obtain  from  the 
contractor  two  copies  of  each  collective 
bargaining  agreement,  together  with  any 
related  documents  specifying  the  wage 
rates  and  fringe  benefits  currently  or 
prospectively  payable  under  such 


agreement,  and  submit  them  with  the  SF 
9e/96a.  If  the  services  are  being 
furnished  at  more  than  one  location  and 
the  collectively  bargamed  wage  rates 
and  fringe  benefits  are  different  at 
different  locations  or  do  not  apply  to 
one  or  more  locations,  the  contracting 
officer  shall  identify  the  locations  to 
which  the  agreements  have  application. 
If  the  collective  bargaining  agreement 
do«s  not  apply  to  all  service  employees 
under  the  contract,  the  contracting 
officer  shall  identify  the  employees  and/ 
or  work  subject  to  the  collective 
bargaining  agreement.  See  (h)  below  for 
notice  to  interested  parties,  which  is 
required  at  least  30  days  prior  to 
issuance  of  the  solicitation.  (See 
ia22.1005-3(c)  concerning  collective 
bargaining  agreements  that  are 
considered  not  to  be  entered  into  as  a 
result  of  arms-length  negotiations  or  that 
are  at  substantial  vanance  with  the 
wages  and  fnnge  benefits  prevailing  in 
the  locality.)  (Note  that  the 
successionship  provisions  of  the  Act  do 
not  apply  if  the  contract  services  are  to 
be  performed  in  a  locality  different  than 
where  performed  by  the  predecessor 
contractor ) 

(d)  If  exceptional  cinmmstances 
prevent  the  filing  of  the  notice  of 
intention  by  the  time  required  m 
paragraph  (a)  above,  the  notice  shall  be 
submitted  to  the  Department  of  Labor 
through  NASA  Headquarters  (Code  NR) 
as  soon  as  practicable  with  a  detailed 
explanation  of  the  special  circumstances 
which  prevented  timely  submission. 

(e)  Requests  to  expedite  issuance  of 
wage  determinations  or  to  check  the 
status  of  a  particular  request  should  be 
made  to  NASA  Headquarters  (Code 
NR)  Director  contact  with  Department 
of  Labor  officials  for  this  purpose  is  not 
authorized. 

(f)  Place  of  performance  unknown.  (1) 
Where  the  place  of  performance  of  a 
contract  for  services  subject  to  the  Act 
is  unknown  at  the  time  of  solicitation, 
the  solicitation  need  not  Initially  contain 
a  wage  determination.  The  contracting 
agency  shall,  upon  identification  of  firms 
participating  In  the  procurement  in 
response  to  an  initial  solicitation,  file 
with  the  Wage  and  Hour  Division. 
Employment  Standards  Administration. 
Department  of  Labor,  its  notice  of 
Intention  to  make  a  service  contract  (SF 
98/98a].  In  addition  to  the  requirements 
contained  in  paragraph  (a)  above,  such 
submission  shall  identify  each  location 
where  the  work  may  be  performed  as 
Indicated  by  participating  firms. 
Subsequent  amendments  to  the 
solicitation  setting  forth  the  wage 
determinabons  and  any  necessary 
change  In  the  date  and  time  for 


submission  of  final  bids  shall  be  made 
upon  receipt  of  wage  determinations.  An 
applicable  wage  determination  must  be 
obtained  for  each  firm  participating  in 
the  bidding  for  the  location  in  which  it 
would  perform  the  contract  The 
appropriate  wage  determination  shall  be 
incorporated  in  the  resultant  contract 
documents  and  shall  be  applicable  to  all 
work  performed  thereunder  (regardless 
of  whether  the  successful  contractor 
subsequently  changes  the  place(8]  of 
contract  performance). 

(2)  There  may  be  unusual  situations, 
as  determined  by  the  Department  of 
Labor  upon  consultation  with  NASA 
Headquarters  (Code  NR)  where  the 
procedure  in  paragraph  (f)(l}  above  is 
not  practicable  in  a  particular  situation, 
in  which  event  the  E>epartment  of  Labor 
may  authorize  a  modified  procedure 
which  may  result  in  the  subsequent 
issuance  of  wage  determinatioos  for  one 
or  more  composite  localities. 

(g)  If  any  invitation  for  bids,  request 
for  proposals,  bid  opening,  or 
commencement  of  negotiations  for  a 
proposed  contract  for  which  a  wage 
determination  was  provided  in  response 
to  a  Standard  Form  98  has  been  delayed 
for  whatever  reason,  more  than  60  days 
from  the  date  of  such  procurement 
action  as  indicated  on  the  submitted 
Standard  Form  96,  the  contracting  office 
shall  contact  the  Wage  and  Hour 
Division  through  NASA  Headquarters 
(Code  NR)  for  the  purpose  of 
determining  whether  the  wage 
determination  issued  pursuant  to  the 
initial  submission  is  still  current  Any 
revision  of  a  wage  determination 
received  by  the  contracting  agency  as  a 
result  of  such  communication  or  upon 
discovery  by  the  Department  of  Labor  of 
a  delay,  shall  supersede  tmd  replace  the 
earlier  response  as  the  wage 
determination  applicable  to  such 
procurement  subject  to  the  time  frames 
set  forth  in  1822.1005-^a). 

(h)  Notice  to  interested  parties.  If, 
pursuant  to  paragraph  (n)  of  the  Service 
Contract  Act  (SCA)  clause  or  through 
other  means,  the  contracting  officer  is 
aware  or  has  reason  to  believe  that  the 
inciunbent  contractor  or  a  subcontractor 
is  negotiating  or  has  consummated  a 
collective  bargaining  agreement  with  a 
bargaining  agent  representing  service 
employees  performing  on  the  contract 
both  the  contractor  and  bargaining 
agent(s)  shall  be  notified  of  the  pending 
acquisition  at  least  30  days  prior  to  all 
applicable  estimated  procurement  dates. 
Including  issuance  of  bid  sohcitation. 
bid  opening,  date  of  award 
commencement  of  negotiations,  receipt 
of  propKJsals,  or  the  commencement  date 
of  a  contract  resulting  from  a 


negotiation,  option,  or  extension,  as  the 
case  may  be.  Tliis  notification  shall  be 
made  by  registered  letter,  return  receipt 
requested,  and  shall  set  forth  all 
pertinent  dates. 

(i)  Procedures  for  computation  of  the 
rates  required  by  paragraph  (m)  of  the 
SCA  clause  and  the  note  following  are 
as  follows: 

(1)  Wages  paid  blue  collar  employees 
shall  be  the  basic  hourly  rate  for  each 
class.  The  rate  shall  be  Wage  Board  pay 
schedule  step  two  for  nonsupervisory 
service  employees  and  step  three  for 
supervisory  service  employees. 
Determinations  of  applicable  Wage 
Board  rates  are  as  follows: 

(i)  Where  the  place  of  performance  is 
known,  the  rates  appUcable  to  that 
location  shall  be  used;  or 

(ii)  Where  the  place  of  performance  is 
not  known,  the  rates  applicable  to  the 
contracting  activity's  location  shall  be 
used 

[2]  Wages  paid  white  collar 
employees  shall  be  an  hourly  rate  for 
each  class.  The  rate  shall  be  obtained 
by  dividing  the  general  pay  schedule 
step  one  biweekly  rate  by  sa 

(3)  Local  civilian  personnel  offices  can 
assist  in  determining  and  providing 
grade  and  salary  data. 

(4)  The  Department  of  Labor  develops 
standardized  fringe  benefits.  The 
approved  standard  and  any  subsequent 
modification  shall  be  furnished  by 
NASA  Headquarters  (Code  NR). 

1S22.1005-3    Contract  minimum  wage 


apacHlcattona. 

(a)  Prior  to  award.  Solicitations  and 
contracts  for  more  than  $2,500  shall 
contain  an  attachment  (wage 
determination  or  appropriate  revisions) 
issued  by  the  Administrator  in  response 
to  the  notice  required  under  1822.1005- 
2(a)  setting  forth  the  minimum  wages 
and  fringe  benefits  for  service 
employees  to  be  employed  thereunder. 
However,  the  applicabUity  of  wage 
determinations  and  revisions  thereto  is 
subject  to  the  following: 

(1)  A  wage  determination  or  revision 
shall  not  apply  if  no  collective 
bargaining  agreement  exists  and  the 
wage  determination  or  revision  is 
received  by  the  Federal  agency  less  than 
10  days  before  the  opening  of  bids  in 
formaUy  advertised  procurements, 
unless  the  contracting  officer  finds  that 
there  is  a  reasonable  time  to  notify 
bidders  thereof  In  the  case  of 
procurements  entered  into  pursuant  to 
negotiations  (or  in  the  case  of  the 
execution  of  an  option  or  an  extension 
of  the  initial  contract  term),  wage 
determinations  or  revisions  received  by 
the  agency  after  award  (or  execution  of 


an  option  or  extension  of  term,  as  the 
case  may  be)  of  the  contract  shall  not  be 
effective,  provided  that  the  contract 
start  of  performance  is  within  30  days  of 
such  award  (or  execution  of  an  option  or 
extension  of  term).  If  the  contract  does 
not  specify  a  start  of  performance  date 
which  is  within  30  days  from  the  award, 
and/or  if  performance  of  such 
procurement  does  not  commence  within 
this  30-day  period  the  Department  of 
Labor  shall  be  notified  through  NASA 
Headquarters  (Code  NR)  and  any  wage 
determination  or  revision  received  by 
the  agency  not  less  than  10  days  before 
commencement  of  the  contract  shall  be 
effective. 

(2)  A  wage  determination  or  revision 
based  on  a  collective  bargaining 
agreement  shall  not  apply  if  the 
contracting  agency  has  received  notice 
of  the  existence  of  the  collective 
bargaining  agreement  less  than  10  da>  s 
before  bid  opening  in  formally 
advertised  contracts  and  the  contracting 
officer  determines  that  there  is  not 
reasonable  time  to  incorporate  a  new 
wage  determination  in  the  solicitation. 
Similarly,  a  wage  determination  or 
revision  based  on  a  collective 
bargaining  agreement  shall  not  apply  if 
notice  of  the  terms  of  the  new  or 
changed  collective  bargaining 
agreement  is  received  by  the  agency 
after  award  of  a  successor  contract  to 
be  entered  into  pursuant  to  negotiations 
or  as  a  result  of  the  execution  of  a 
renewal  option  or  an  extension  of  the 
initial  contract  term,  provided  that  the 
contract  start  of  performance  is  within 
30  days  of  such  award  or  renewal  option 
or  extension.  If  the  contract  does  not 
specify  a  start  of  performance  date 
which  is  within  30  days  from  the  award 
and/or  performance  of  such 
procurement  does  not  commence  within 
this  30-day  period  any  notice  of  the 
term  of  a  new  or  changed  collective 
bargaining  agreement  received  by  the 
agency  not  less  than  10  days  before 
commencement  of  the  contract  will  be 
effective  for  purposes  of  the  successor 
contract  under  section  4(c)  of  the  Act. 

(3)  The  limitations  in  paragraph  (a)(2) 
above  apply  only  if  the  notices  required 
by  1822.1005-2(8)  and  1822.1005-2(h) 
have  been  given. 

(b)  Subsequent  to  award.  If  a  required 
wage  determination  is  not  included  in 
the  solicitation  or  contract  (either 
because  the  notice  required  by 
1822.1005-2  (a)  or  (h)  is  not  filed  or  is  not 
filed  in  the  time  provided)  and  if  the 
contractijig  officer  receives  a  wage 
determination  from  the  Department  of 
Labor  within  30  days  of  the  late  filing  of 
the  notice  or  the  discovery  by  the 
Department  of  Labor  of  the  failure  to 
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include  a  wa^  determination  required 
by  thl«  p*rt  the  contracting  ofTicer  shall 
immediately  contact  NASA 
Headquarter*  (Code  H)  for  auidance.  if 
NASA  Headquarter*  »o  authodxes, 

(1)  The  contracting  oCRcer  thall 
attempt  to  negotiate  a  bilateral 
modification  to; 

(i)  Incorporate  the  appropriate 
clau«e(i),  if  not  previously  included; 

(ii)  Incorporate  the  wage 
determination  which  shall  be  effective 
as  of  the  date  of  issuance  unless 
otherwise  specified:  and 

(lit)  Equitably  adjust  the  contract  price 
to  compensate  for  any  increased  cost  of 

dormance  under  the  contract  caused 
he  wage  determination. 

(2)  If  the  contracting  officer  Is  unable 
to  negotiate  a  contract  modification 
incorporating  the  wage  determination, 
the  contract  file  shall  be  documented  to 
show  the  efforts  mede. 

(3)  If  the  contracting  officer  questions 
the  applicability  of  the  Service  Contract 
Act  to  the  contract  the  matter  shall  be 
forwarded  for  resolution  to  the 
Industrial  Relatkms  Office.  NASA 
Headquarters  (Code  NR). 

(c)  RtYiew  ofcoJJectivt  bargaiiung 
agnementi  mid  wage  determwatjong. 
(1)  If  a  contracting  officer  believes  that 
an  Incumbent  ooatractor's  collective 
l>argaining  sfreemenl  was  not  entered 
into  as  a  result  of  anii*-length 
negotiations,  procedures  in  aocordance 
with  (4)  bekm  shall  be  followed 

(2)  Immediately  upon  receipt  of  a 
wage  determinatloa  not  predicated  upon 
a  collective  bargaining  agreement,  the 
contracting  officer  shall  examine  the 
wage  deteraunatlon  to  ascertain 
whether  it  is  correct  and  whether  it 
conforms  with  the  wages  and  fringe 
benefits  prevailing  for  services  of  a 
character  similar  In  the  locality.  If  the 
wage  determination  is  at  substantial 
vanance  with  the  prevailing  rates,  the 
contracting  officer  shall  proceed  in 
accordance  with  (c)(3|  below 

(3)  A  hill  statement  of  the  facU  shall 
be  transmitted  Immediately  to  NASA 
Headquarter*  (Code  NR)  for  appropriate 
action. 

(4)  If  wages  and  fringe  benefits 
provided  for  in  a  collective  bargaining 
agreement  are  substantively  at  vanance 
with  those  prevailing  for  services  of  a 
character  similar  in  the  locality,  the 
contractmg  officer  shall  proceed  as 
follows 

(i)  Review  immediately  the  agreement 
to  ascertain  if  a  hearing  (iaZ2.1061)  Is 
warranted 

(ii)  Submit  a  request  for  hearing,  when 
warranted,  to  NASA  Headquarters 
(Code  NR).  Sufficient  payroll  data  shall 
accompany  this  request  to  support  s 
prima  facie  showing  that  the  bargained - 


for  rates,  in  fact  are  substantially  at 
variance  with  those  prevailing  for 
services  of  a  character  similar  in  the 
locality.  Except  under  extraordinary 
circumstances,  as  determined  by  the 
Administrator,  a  request  for  hearing 
shall  not  be  considered  by  the  Secretary 
unless  received  by  the  Department  of 
Labor  more  than  10  days  before  the 
award  of  an  advertised  contract  or  prior 
to  the  commencement  of  a  negotiated 
contract  or  contract  extension,  through 
option  or  otherwise. 

(d)  Lale  receipt  of  wage 
determinations.  If  the  SCA  wage 
determination  requested  in  sccordance 
with  the  filing  periods  in  1822.1005-2(a) 
is  not  received  in  time,  the  contracting 
officer  should  proceed  using  the  latest 
wage  determination  included  In  the 
existing  contract  (but  see  1822.1005- 
3(a)(1)  above).  The  contracting  ofDcer 
shall  notify  NASA  Headquarters  (Code 
NR]  in  writing  of  each  case  when 
compelled  to  proceed  without  s  new 
wage  determination  due  to  a  delayed 
response  from  the  Department  of  Labor. 

(e)  Seniority  list  In  cases  of  s 
contract  performed  st  a  Federal  facility 
where  employees  may  be  hired /retained 
by  a  succeeding  contractor,  the 
incumbent  prime  contractor  is  required 
to  furnish  s  certified  list  of  all  service 
employees  on  the  contractor's  or 
subcontractor's  payroll  during  the  last 
month  of  the  contract  together  with 
anniversary  dates  of  employment  to  the 
contracting  officer  no  later  than  10  days 
before  contract  completion.  At  the 
commencamant  of  the  succeeding 
contract  the  contracting  officer  shall 
provide  a  copy  of  the  list  to  the 
successor  contractor.  This  list  will  be 
used  for  determining  employee 
eligibility  for  vacabon  fringe  benefits 
which  are  based  on  length  of  service 
with  predecessor  contractors  (where 
such  benefit  is  required  by  an  applicable 
wage  determination),  unless  an 
applicable  collective  bargaining 
agreement  provides  otherwise. 

1«22.100S-4 

irvtoe  efnps 

When  any  classes  of  service 
employees  which  are  to  be  engaged  in 
the  performance  of  the  contract  are  not 
listed  m  the  wage  and  fringe  benefit 
determination  attached  to  the  contract, 
the  procedures  in  paragraph  (a)  of  the 
clause  In  18S2.222-41  shall  be  followed. 
However,  the  contracting  officer's  report 
to  the  Department  of  Labor  shall  be 
submitted  through  the  Office  of 
Industrial  Relations.  NASA 
lUadquarters  (Code  NR). 


1*22.1006-6    Noltoe  Of  award 

(a)  Standard  Form  99,  Notice  of 
Award  of  Contracts,  shall  be  used  to 
report  the  aweud  of  any  contract  in 
excess  of  $10,000  but  less  than  the  small 
purchase  celling  subject  to  the  Act  to  the 
Department  of  Labor.  No  report  is 
required  for  contracts  of  (10,000  or  less. 
The  report  shall  be  submitted  with  the 
Initial  order  under  an  indefinite  delivery 
type  contract  or  basic  ordering 
agreement  or  the  Initial  call  under  a 
blanket  purchase  agreement  when  they 
contain  the  clause  in  1852.222-41.  The 
completed  original  and  one  copy  with 
the  interleaved  carbon  shall  be 
forwarded  to  the  Administrator,  Wage 
and  Hour  Division.  Department  of 
Labor.  Washington,  DC  20210.  The  form 
shall  be  completed  as  follows: 

(1)  Items  1  through  7  and  12  and  13: 
Self -explanatory. 

(2)  Item  A  Enter  the  notation  "Service 
Contract  Act "; 

(3)  Item  9:  Leave  blank. 

(4)  Item  lOc  Enter  the  notation  "Major 
Category."  and  indicate  beside  this 
entry  the  general  service  area  into 
which  the  contract  falls  (e.g^  food 
services,  custodial-janitorial  service, 
garbage  coUecbon.  insect  and  rodent 
control  laundry  and  dry  cleaning 
services): 

(5)  Item  11:  Enter  the  dollar  amount  of 
the  contract  or  the  estimated  dollar 
value  with  the  notation  "estimated"  if 
the  exact  amount  is  not  known.  If 
neither  the  exact  nor  the  estimated 
dollar  value  is  known,  enter 

"Indefinite."  or  "Not  to  exceed  $ "; 

and 

(6)  Item  14:  Leave  blank. 
Supplies  of  Standard  Form  99  are 

available  in  all  CSA  supply  depots 
under  stock  number  7540-634-^4049. 

(b)  Awards  of  contracts  in  excess  of 
the  small  purchase  ceiling  are  reported 
automatically  through  the  Federal 
Procurement  Data  System  from 
information  extracted  from  Individual 
Procurement  Act  Reports  (NASA  Form 
507).  Therefore,  SF  96  is  not  required  for 
procurements  for  which  NASA  Form  507 
IS  prepared. 

1*22.1006-6    Oepanment  of  l.abor  form. 

The  contracting  officer  shall  furnish 
the  contractor  with  Department  of  Labor 
Form  WH  publication  1313  (poster)  at 
the  time  of  contract  award  and  shall 
ensure  that  the  form  is  in  the  possession 
of  the  contractor  for  appropriate  posting 
pnor  to  performance  of  the  contract  The 
form  advises  employees  of  their  benefits 
under  the  Act  and  satisfies  the  notice 
requirements  in  paragraph  (f)  of  the 
contract  clause  prescribed  in  1852.222- 
41.  Contractors  are  required  to  post  the 


form  at  a  prominent  and  accessible 
place  at  the  worksite.  Supphes  of  the 
form  may  be  obtained  from  the  Wage 
and  Hour  Division.  Department  of 
Labor,  Washington.  DC  20210. 

1*22.1005-7    Inquirtas  concerning  the  Act 

Contractors  or  contractor  employees 
who  inquire  concerning  the 
administration  and  enforcement  of  the 
Act  shall  be  advised  that  such  matters 
fall  within  the  jurisdiction  of  the 
Department  of  Labor  and  shall  be  given 
the  address  of  the  appropriate  Regional 
Director  of  the  Wage  and  Hour  Division 
of  the  Department  of  Labor  (see  FAR 
22.609). 

1S22.1006-*    Contract  modWcattona. 

(a)  Bilateral  contract  modifications. 
Generally,  a  bilateral  contract 
modification  affecting  the  scope  of  the 
work  is  regarded  as  a  new  contract  for 
purposes  of  the  Act  and  the  regulations 
there-under.  Therefore,  prior  to  entering 
into  such  modification,  the  contracting 
officer  shall  forward  Standard  Form  96/ 
98a  to  NASA  Headquarters  (Code  NR) 
in  accordance  with  the  procedure  set 
forth  in  1822.1005-2(a).  except  that: 

(1)  In  the  "Estimated  Solicitation 
Date"  block,  enter  the  date  the 
information  is  needed:  and 

(2)  In  Block  6,  enter  "ModiHcation  of 

Existing  Contract  for [describe 

type  of  services]  Services." 

Bilateral  contract  modifications  that 
are  unrelated  to  the  labor  requirements 
of  a  contract  shall  not  be  deemed  to 
create  a  new  contract  for  purposes  of 
the  Act  nor  shall  insigniflcant  changes 
related  to  labor  requirements. 

(b)  Extension  of  contract  through 
exercise  of  option  or  otherv^'ise.  A  new 
contract  shall  be  deemed  entered  into 
for  purposes  of  the  Act  when  the  period 
of  performance  of  an  existing  contract  is 
extended  pursuant  to  an  option  clause 
or  otherwise.  Prior  to  extending  the 
period  of  performance  of  the  contract 
the  contracting  officer  shall  forward  SF 
98/98a  as  provided  in  (a)  above. 

1822.100fr-«    WNhhokflng  Of  contract 
payments  and  contract  tenntnation. 

(a)  Withholding.  (1)  As  provided  by 
the  Act  any  violation  of  the  stipulations 
required  by  the  clauses  (1852.222-40  or 
1852.222-41)  renders  the  party 
responsible  liable  for  a  sum  equal  to  the 
amount  of  any  deductions,  rebates, 
refunds,  or  underpayment  of 
compensation  due  to  any  employee 
engaged  in  the  performance  of  the 
contract  Upon  the  written  request  of  the 
Department  of  Labor  at  a  level  no  lower 
than  an  Assistant  Regional 
Administrator,  so  much  of  the  accrued 
payment  due  on  the  contract  under 


which  the  violations  occurred  shall  be 
withheld  as  is  necessary  to  pay  the 
employees  under  that  contract  or  under 
any  other  contract  between  the 
Government  prime  contractor  and  the 
Federal  Government  provided  the  other 
contract  is  not  assigned  pursuant  to  31 
U.S.C.  203  or  41  U.S.C.  15.  Any  withheld 
sums  shall  be  held  in  a  deposit  fund.  On 
order  of  the  Secretary,  any 
compensation  which  the  Head  of  a 
Federal  agency  or  the  Secretary  has 
found  to  be  due  pursuant  to  the  Act 
shall  be  paid  directly  to  the  underpaid 
employees  from  any  accrued  payments 
withheld  under  the  Act 

(2)  If  the  accrued  payments  withheld 
are  insufficient  to  reimburse  all 
underpaid  service  employees,  the 
Government  may  bring  an  action  against 
the  contractor,  subcontractor,  or  any 
contract  sureties  to  recover  the 
remaining  amount  of  underpayments. 
Any  sums  thus  recovered  shall  be  held 
in  the  defKJSit  fund  and  shall  be  paid  on 
order  of  the  Secretary,  directly  to  the 
underpaid  employees.  Any  sum  not  paid 
to  an  employee  because  of  inability  to 
do  so  within  three  years  shall  be 
transferred  to  the  "Treasury  of  the  United 
States  as  miscellaneous  receipts. 

(b)  Termination.  In  addition,  as 
provided  by  the  Act  any  failure  to 
comply  with  the  requirements  of  any  of 
the  provisions  of  the  contract  clauses  set 
forth  under  1852.222-40. 1852.222-41,  and 
1852.222-43  may  be  grounds  for 
termination,  by  written  notice,  of  the 
contractor's  right  to  proceed  with  the 
contract  woric  In  this  event  the 
Government  may  enter  into  other 
contracts  or  arrangements  for 
completion  of  the  work,  charging  the 
terminated  contractor  with  any 
additional  cost 

1822.100S-10    Cooperation  wtth  the 
Department  of  Labor. 

The  contracting  officer  shall  cooperate 
with  representatives  of  the  Department 
of  Labor  in  the  examination  of  records, 
interviews  with  service  employees,  and 
all  other  aspects  of  investigations 
undertaken  by  the  Department  of  Labor. 
When  requested  agencies  shall  furnish 
to  the  Administrator,  Wage  and  Hour 
Division,  any  available  information  with 
respect  to  contractors,  subcontractors, 
their  contracts,  and  the  nature  of  the 
contract  seriices.  Violations  apparent  to 
the  contracting  agency  and  complaints 
received  shall  be  promptly  referred  to 
the  appropriate  regional  office  of  the 
Department  of  Labor.  In  no  event 
however,  shall  complaints  by  employees 
be  disclosed  to  the  employer. 


1622.1005-11 
General 


Rote  of  tt>e  Comptro«er 


The  Act  provides  that  the  Comptroller 
General  shall  distribute  a  bst  to  all 
Federal  agencies,  giving  the  names  of 
persons  or  firms  which  have  been  found 
to  be  in  \iolation  of  the  Act  Unless  the 
Secretary  of  Labor  otherwise 
recommends,  no  Government  contract 
shall  be  awarded  to  any  violator  so 
hsted  or  to  any  firm,  corporation, 
partnership  or  association  in  which  such 
violator  has  a  substantial  interest  until 
three  years  have  elapsed  from  the  date 
of  publication  of  the  list  contaimng  the 
name  of  the  violator. 

1822.1005-12    Olaputaa  concerning  labor 
atandaida. 

Disputes  arising  out  of  the  Service 
Contract  Act  labor  standards  provisions 
of  a  contract  shall  not  be  subject  to  the 
general  disputes  clause  of  the  contract 
Such  disputes  shall  be  resolved  in 
accordance  wth  the  procedures  of  the 
Department  of  Labor  set  forth  in  29  CVK 
Parts  4.  6.  and  a  Disputes  within  the 
meaning  of  this  subsection  include 
disputes  between  the  contractor  (or  any 
of  its  subcontractors)  and  the 
contracting  agency,  the  U.S.  Department 
of  Labor,  or  the  employees  or  their 
representatives. 

1*22.1005-50    Wage  delarminalion  Mtd 


The  regulations  of  the  Department  of 
Labor  provide  that  the  Administrator 
shall  determine  the  minimum  monetary 
wages  and  specify  the  hinge  benefits  to 
be  furnished  the  various  classes  of 
service  employees  in  the  appropriate 
localities  in  which  they  are  to  be 
employed  under  contracts  subject  to 
determinations  under  the  Act  (see  29 
CFR  4.3).  The  regulations  further  provide 
that  these  determinations  will  be 
available  for  public  inspection  dunng 
business  hours  at  the  Wage  and  Hour 
Di\ision.  Employee  Standards 
Administration.  U.S.  Department  of 
Labor.  In  addition,  copies  will  l>e  made 
available  on  request  at  regional  offices 
of  the  Wage  and  Hour  Division. 

1822.1000    Procedures  for  prafMVtng 
notice. 

The  contracting  officer  shall 
supplement  the  SF  98/98a  with  the 
following  information  (see  1822.1005-2): 

(a)  Item  6.  Insert  on  the  far  left  side  of 
the  block  one  or  more  of  the  following 
codes  identifying  the  type  of  proposed 
action: 

€k>de  and  Proposed  Action 

1     New  contract  (use  o/iA' when  services 
are  not  presently  bein^  perforaied). 
n    Recompetition  of  semces. 


t^ 


lOMS 
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III  Conlnct  modincaUoM  irTwcnng  th« 
•cop«  of  th«  worV 

IV  Extsnalon  of  contract  p«rfunnanc« 
throogii  •xardas  of  an  option  or  oth«rw1t« 

V  Oth«r  klcntlfy  a  oontmct  for  more  than 
two  y««n  and  not  aub^ect  to  annual 
appropnatlon*  aa  'muitipia  y«ar  R*U 

(b)  Itom  A  (1)  If  th«  prwpoied  contract 
will  b«  awarded  under  Section  S^a)  of 
the  Small  Buslneaa  Act.  inaerl  b<ith  the 
Small  Buatneta  Admmiatration  and  th« 
name  of  the  iubcontractor 

(2)  If  there  It  an  lncumb«nt  contractor, 
include  at  part  of  th«  watte  data 
lubmitted  the  Incumbent't  wage  rale 
ran^ei  and  current  actual  wage  ratea 
being  p«id  to  the  variout  claatet  of  non- 
exempt,  imrepretented  employeet. 

(3)  if  there  it  no  Incumbent  contractor, 
fumiah  whatever  information  is 
available  on  waget  and  fringe  benefits 
currtmtly  being  paid  In  the  locality. 

(4)  If  no  waoe  determination  it 
•vatlabl«  for  the  particular  contract. 
Intert  "None"  in  Item  8.b. 

(c)  llam  la  Add  the  tolicitatton 
nunib«r.  if  known. 

(d)  Item  12.  [\]  When  entering  Into  a 
new  t«rvlc«  contract.  Ilit  all  claaaea  of 
wori  axpacted  to  l>e  performed  under 
the  contract  under  thit  Item,  regardleaa 
of  whether  the  data  of  employeet  it 
conaldared  profetilonal.  executive, 
adminittratlve,  or  hourly  However,  if 
lubmiatlon  of  the  SF  W/lMa  it  in 
connection  with  any  action  other  than  a 
new  contract  (Code  I  in  paragraph  (a) 
above).  Iltt  only  the  ciataet  of  work  that 
the  incumbent  Indicatet  ar^ 
"nonexempt  " 

(2)  When  clattlficationt  include  both 
categoriet  of  employeet  covered  by  a 
collet:ttve  bargaining  agreement  and 
Ihote  not  rwpretented  by  a  union,  mark 
the  data  I  flea  tlont  that  are  unlonixetl 
with  an  aaterltk 

(3)  If  th«  claaaiflcatlon  of  work  it  not 
known,  ate  the  moat  deacriptive  job  title 
available  for  the  work  to  be  perform»«d 
under  the  contract. 

(e)  Item  13  If  the  number  of 
employeea  It  not  known,  the  etdmaled 
hourt  required  to  parform  the  tatkt 
should  be  Indicated  to  that  ttafflng 
estimatet  can  be  determined  and  listed 

(f)  Item  14  Indude  in  thit  item  the 
wage  rates  that  would  be  paid  if  Ih  t 
employees  were  tub|ect  to  5  U  S  (;'i332 
((•S  grades). 


retulta  in  the  performance  of  services 
for  a  new  or  different  period  not 
Induded  in  the  term  for  which  the 
contractor  la  obligated  to  fumith 
servicea.  or  for  which  the  Government  is 
obligated  to  pay  under  the  original 
contract  in  the  abaence  of  such  action  to 
extend  It.  the  contract  for  the  option 
(additional)  period  Is  within  the 
contemplation  of  the  Service  Contract 
Act  in  the  same  position  as  a  wholly 
new  contract  with  respect  to  application 
of  the  Act's  provisions  and  the 
regulations  thereunder  (See  29  CFR 
4  14S  I 


1«2X.10fO-1 

A  number  of  NASA  service  rontraclt 
are  written  for  a  penod  of  one  year  with 
an  option  on  the  pari  ol  the  Government 
to  renew  the  contract  for  additional  ona- 
year  perloda  at  the  lama  or  other  pnr^ 
or  ratet.  Since  th«  exerclte  of  an  option 


1U2.1060-2    Contoaotprtoai 

(a)  Tlie  following  requirements  shall 
apply  to  firm  fixed-pnce  contracts,  time 
and  material  contracta.  and  labor-hour 
contracts  which  contain  the  dause  in 
1852.222.41  (i.e.,  contracts  in  excess  of 
$2,500)  and  which  provide  for 
Government  option  renewal, 

(1)  For  ftrm  fixed  price  contracts: 

(I)  When  the  scope  of  work  called  for 
In  the  Bolidtation  for  the  original 
contract  period  and  any  renewal  option 
period  Is  the  tame,  the  offeror  thalJ  be 
required  by  the  solicitation  to  tubmit 
with  the  offer,  and  the  Schedule  of  any 
resulting  contract  thall  contaio.  a  tingle 
htting  of  the  dataaa  of  tervice 
employeea  iub|ect  to  the  Service 
Contract  Act.  and  the  number  of  lalx>r 
hours  to  be  lupplied  by  each  datt 
applicable  to  both  the  original  contract 
penod  and  to  any  renewal  option 
period 

(a)  When  the  scope  of  work  called  for 
in  the  solicitation  for  the  onguval 
contract  penod  and  any  renewal  option 
penod  differs,  the  offeror  shall  be 
required  by  the  tobcitation  to  tubmit 
with  the  offer,  and  any  retulling 
contract  thall  contain  In  the  Schedule, 
for  the  onginal  contract  period  and  any 
renewal  option  penod.  retpectively,  a 
separate  litting  of  both  dastes  of  the 
Service  Contracts  Act  tennce 
employeet  and  the  number  of  labor 
hourt  to  be  supplied  by  each  class. 

(2|  For  time  and  matenal  contracts 
and  labor  hour  contracts.  The  offeror 
shall  be  required  by  the  solidtation  to 
submit  with  the  offer,  and  the  Schedule 
of  any  resulting  contract  thall  contain,  a 
litting  of  the  classes  of  Service  Contract 
Act  tervlce  employees  for  the  initial 
contract  and  any  renewal  period,  and 
the  contract  unit  pnce  labor  rates,  In  the 
same  format  as  set  forth  in  the  Service 
Contract  Act  determination  for  each 
class. 

(b|  The  dauae  at  1862JZ22^i3.  Fair 
L^bor  Standards  Act  snd  Service 
Qmtract  Act — Pnce  Adjustment 
(Multiyear  and  Option  Contracts),  shall 
be  inserted  In  firm  fixed-pnce  contracts. 


time  and  material  contracts,  and  labor- 
hour  contracts  which  contain  the  dause 
in  1852,222-41  (i.e.,  contracts  in  excess 
of  S2.500]  and  which  contain  an  option 
to  renew.  It  should  be  noted  that  the 
ad)ustment8  under  (c)(2)  and  (c)(3)  of  the 
clause  may  be  applicable  to  the  base 
period  as  well  as  to  subsequent  periods. 
(The  clause  m  1852.222-43  shall  not  be 
used  in  cost-type  contracts.) 

1*22.1051     Mayings. 

A  successor  contractor's  obligation 
(see  1822.1001(c))  cannot  be  avoided 
unless  it  is  found  after  a  hearing  that  the 
bargained  for  wages  and  fringe  benefits 
are  substantially  at  variance  with  those 
which  prevail  for  services  of  a  character 
similar  in  the  locality.  Hearings  may  be 
requested  by  any  interested  party, 
including  the  contractor,  a  union,  or  the 
contracting  agency.  Details  pertaining  to 
hearings  are  in  29  CFR  4.10.  Any  request 
for  a  hearing  from  a  NASA  contracting 
office  will  be  coordinated  with,  and 
forwarded  to,  NASA  Headquarters 
(Code  NR). 

PAfmt23— €NV1R0fMKNT, 

cohservahom,  occupational 

SAFmr.  AND  DRUQ-FRCE 
WORKPLACE 

la  Subpart  1823.71  is  amended  by 
revising  1823.7102  to  read  as  follows: 

1823.7103    ProoaduTM. 

The  coQtracUng  officer  shall  obtain 
the  necessary  frequency  authorization 
and  other  procedural  details  from  the 
installation's  spectrum  manager. 

PART  1832— COMTRACT  FINAMCINQ 

\\.  Part  1832  is  amended  aa  set  forth 
below: 

a.In  Subpart  1832.7,  1832705-2  is 
revised  to  read  as  follows: 

1t32.7e»-2    gauaas  «or  ■witoMon  ol  coal 
or  funds. 

As  authonzed  by  FAR  52.232-22,  the 
contracting  officer  shall  substitute 
"Contract  Funding  clause"  for 
"Schedule,"  wherever  that  word  appears 
in  the  clause  at  FAR  52.232-22. 

1832.70S-270     lAmwtdw]) 

b  In  1832.706-270.  paragraph  (d)  is 
removed. 

c.  In  Subpart  1832.9. 1832J0e  is 
revised  to  read  as  follows: 


1832.9M    Contract 

When  the  clause  at  FAR  52,232-25  is 
used.  It  shall  be  used  with  Its  Alternate 
U  as  authonzed  by  FAR  32.goe(c)). 
modified  by  deletiag  the  words  "and 
contract  number"  from  paragraph  (c)(4). 


The  following  paragraph  shall  be 
inserted  in  Alternate  II  as  (c)(2)(iv)  In 
lieu  of  the  FAR  paragraph  at  that 
location: 

(iv)  The  Contractor  shall  submit  a  TFS 
Form  3881  to  the  installation  awarding 
this  contract.  If  a  TFS  Form  3881 
previously  submitted  to  the  installation 
awarding  this  contract  is  still  valid, 
resubmittal  is  not  necessary,  unless 
requested  by  NASA. 

PART  1S34— yAJOR  SYSTEM 
ACQUISITION 

12  Part  1834  is  amended  by  adding 
1834.005-1  to  read  as  follows: 

1834.00S-1    CompotMon. 

(a)  In  procurements  subject  to  the 
provisions  of  OMB  Circular  No.  A-109. 
Major  Systems  Acquisitions,  and  NASA 
Management  Instruction  7100.14,  or 
other  similar  phased-type  procurements, 
it  is  NASA  policy  to  ensure  competition 
in  the  selection  of  contractors  for  award. 
Phase  B  usually  covers  the  exploration 
of  design  concepts  while  Phase  C/D 
deals  with  developing  and  fabricating 
equipment  in  accordance  with  designs 
that  have  proven  acceptable.  In  such 
procurements,  where  Phase  B  is  subject 
to  full  and  open  competition  and  all 
offerors  are  made  aware  that  a 
continuous  process  of  "down-selection" 
will  be  used,  then  the  subsequent  C/D 
solicitation  and  award  are  considered  to 
be  a  continuum  of  the  initial  competition 
(Phase  B)  and  the  entire  process  is 
considered  full  and  open  competition. 
To  this  end.  Phase  B  should  be 
syr.ppsized  in  accordance  with  FAR 
5.201  and  solicit  all  known  potential 
sources  to  explore  design  concepts.  In 
ad  Ltion  to  the  other  information 
required  by  FAR  5.207.  the  synopsis 
should  state  that  the  subsequent 
solicitation  for  Phase  C/D  will  build  on 
the  design  concepts  selected  in  Phase  B 
and  that  NASA  intends  to  solicit  offers 
on  that  procurement  only  from  those 
finns  which  were  successful  in  Phase  B. 
The  Phase  B  RFP  should  also  include 
this  statement. 

(b)  Solicitations  must  be  issued  for 
Phase  C/D  and  a  source  selection 
accomplished,  unless  an  appropriate 
Justification  for  Other  Than  Full  and 
Open  Competition  has  been  approved: 
"technical"  down-aelection  from  Phase 
B  to  Phase  C/0  without  the  issuance  of 
a  Phase  C/D  solicitation  is  not 
appropriate.  Solidtations  for  I%ase  C/D 
should  be  limited  to  those  firms  which 
successfully  completed  Phase  B  or  to 
those  which  can  otherwise  demonstrate 
that  they  meet  the  design  requirements 
of  Phase  B.  Procurements  for  Phase  C/D 
must  be  properly  synopsized.  and  state 


that  it  is  the  second  phase  of  a  phased 
procurement  and  that  the  Phase  C/D 
solidtation  is  being  issued  to  the 
offerors  who  successfuUy  completed  the 
Phase  B  design  requirements,  and 
identify  the  firms  which  are  being 
solicited  for  Phase  C/D.  The  synopsis 
must  also  state  that  any  other  potential 
offeror  for  Phase  C/D  must  meet  the 
Phase  B  requirement  If  a  prospective 
offeror,  other  than  a  successful 
contractor  in  f^ase  B,  responds  to  the 
synopsis,  the  contracting  officer  shall 
allow  the  offeror  to  compete,  but  caution 
the  interested  firm  that  any  pnxiuct 
offered  must  satisfy  the  requirement  for 
an  equivalent  mature  design  concept 
acceptable  to  NASA  delineated  in  Phase 
B. 

(c)  Phased  procurements  which  meet 
the  conditions  in  (a)  and  (b)  above  are 
considered  to  be  full  and  open 
competition.  If  only  one  contractor 
successfully  completed  Phase  B  and. 
after  sohciting  offers  from  more  than 
one  source,  no  other  potential  offeror 
responded  to  the  solidtation  for  Phase 
C/D,  the  award  shall  be  reported  as  a 
"noncomjpetitive  procurement  using 
competitive  procedures"  (see  NFS 
1804.671-4(m)). 

(d]  When  the  conditions  in  (a)  and  (b) 
above  can  not  be  met  or  where  NASA 
chooses  to  develop  an  independent 
design  after  Phase  B  products  have  been 
evaluated,  the  procurement  should 
proceed  on  the  basis  of  full  and  open 
competition  unless  circumstances  justify 
using  one  of  die  exceptions  set  forth  in 
FAR  6.302  or  one  of  the  exclusions  under 
FAR  Subpart  8.2.  In  any  event  the 
s>'nopsis  requirements  of  FAR  5.201 
apply.  (For  this  purpose,  an 
"independent  design"  can  be:  (1)  A 
synthesis  of  the  Phase  B  products;  (2)  a 
totally  new  design  developed  by  NASA; 
or  (3)  a  combination  thereof.) 

PART  183S— RESEARCH  AND 
DEVELOPyENT  CONTRACTING 

1835.070    [Amondad] 

13.  In  1835.070,  the  title  is  revised  to 
read  "NASA  contract  clauses  and 
solicitation  provision." 

PART  1836— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

1836.609  and  1836.609-70    [Ramovad] 

14.  Sections  1836.609  and  1836.609-70 
are  removed. 

PART  1837— SERVICE  CONTRACTING 

15.  Subpart  1837.1  is  amended  as  set 
forth  below: 

a.  Section  1837.101  is  added  to  read  as 
follows: 


1837.101    DofMtlona. 

"Pension  portability"  means  the 
recognition  and  continuation  in  a 
successor  service  contract  of  the 
predecessor  service  contract's  pension 
rights  and  benefits  for  contractor 
employees. 

b.  Section  1837.110  is  revised  to  read 
as  follows: 

1837.110    So8cttatton  provMorts  and 
contract  dausos. 

The  contracting  officer  shall  obtain 
the  Assistant  Administrator  for 
Procurement's  (Code  HP)  appTO\  al 
before  using  in  a  solicitation  contract  or 
negotiated  contract  modification  for 
additional  work  any  installation 
developed  clause  involving  pension 
portabihty. 

c.  Section  1837.170  is  added  to  read  as 
follows: 

1837.170    Panaton  portabitty. 

It  is  NASA's  policy  not  to  require 
pension  portability  in  service  contracts. 
However,  if  it  is  in  the  Government's 
best  interest  NASA  may  consider  the 
inclusion  of  pension  portabihty 
requirements  in  a  service  contract  under 
the  following  conditions: 

(a)  Only  defined  contribution  plans 
shall  be  permitted  in  portability 
provisions: 

(b)  At  a  minimum,  vesting  shall  be  100 
p)ercent  at  centred  completion  or 
termination;  and 

(c)  There  must  be  a  clear  description 
of  the  plan,  including  coverage  regarding 
service,  pay,  and  benefits,  as 
appropriate,  from  prior  contractors. 

PART  1842— CONTRACT 
ADMINISTRATION 

16.  In  Subpart  1&42.Z  1842.202-71  is 
revised  to  read  as  follows: 

1842,202-7 1     Detagationa  to  audH  of ficM. 

The  following  procedures  apply  when 
delegations  are  made  to  audit  offices: 

(a)  NASA  installations  shall  utilize 
the  services  of  other  Government  audit 
organizations  for  performance  of 
contract  cost  audit  and  other  audit 
functions  except  when  audits  will  be 
jserformed  by  NASA  auditors  The 
Defense  Contract  Audit  Agency  (DCAA) 
has  been  designated  as  the  DOD  agency 
responsible  for  the  performance  of  audit 
functions  for  NASA  contrads.  except 
those  awarded  to  educational 
institutions  for  which  other  agenaes 
have  audit  cognizance  under  OMB 
Circular  No.  88,  those  with  Canadian 
contractors  (see  paragraph  (d)  below), 
and  those  for  which  NASA  will  perform 
audits.  To  ensure  that  audit  services  are 
performed  expeditiously,  audit 


loaos 
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Jelegatloru  thail  b«  Mnt  to  the 
appropriate  audit  office  Immediately 
after  execution  of  all  coet 
reimbursement,  labor  hour,  and  lime 
and  matenala  contracts  and  all  fixed 
price  contract*  containing  cost 
reimbursement  or  pnce  ad)ustment 
clauses.  Audit  functions  include  but  are 
not  limited  to  contract  cost  and  pnce 
audits,  estimating  systems  surveys, 
reviews  of  accounting  systems  (see  also 
l(n5.871(b)).  and  approval  of  vouchers 
for  provisional  payment. 

(b|(l)  Delegations  shall  be  sent  to 
cogmzant  audit  offices  as  listed  In  the 
Defense  Contract  Audit  Agency 
Directory  (Headquarters  and  Field 
Offices)  or  In  other  Government  agency 
directories. 

(2)  Audit  responsibilities  for  the 
Department  of  Health  and  Human 
Services  (HHS)  do  not  include  reviewing 
and  processing  vouchers.  Consequently, 
where  audit  responsibility  has  been 
delegated  to  HHS  under  OMB  Circular 
No.  A-88,  contracts  shall  not  designate 
HHS  as  the  billing  office  for  invoice 
submission.  Instead,  contracts  should 
direct  invoices  to  the  office 
administering  the  contract  or  as 
otherwise  arranged  (see  SF  26,  Block  la 
and  SF  33.  Block  23). 

(c)|l)  NASA  Form  1433.  Letter  of 
Audit  Delegation,  shall  be  used  to 
delegate  the  audit  function  and  to 
amend  previous  delegations.  Distribute 
copies  of  the  contract  and  NASA  Form 
1433  as  follows: 

(i)  Audit  office;  One  copy  of  the 
contract  and  three  NASA  Forms  1433. 
(u)  Contractor  One  NASA  Form  1433. 
(ill)  C<Tgni2ant  NASA  fiscal  or 
financial  management  office  One  NASA 
Form  1433, 

(2)  When  HHS  is  designated  as  the 
audit  office,  item  12  on  NASA  Form  1433 
shall  be  marked  "Not  applicable  " 

(d)(1)  For  contracts  with  the  Canadian 
Commercial  Corporation  (CCC).  audits 
are  automatically  arranged  by  the 
Department  of  Defense  Production 
(Canada)  (DDP)  in  accordance  with 
agreements  between  NASA  and  DDP 
Audit  reports  are  furnished  to  DDP 
Upon  advice  from  DDP.  CCC  will  certify 
the  Invoice  and  forward  It  with 
Standard  Form  1034.  Public  Voucher,  to 
the  contracting  officer  for  further 
processing  and  transmittal  to  the  fiscal 
or  financial  manag«?ment  officer 

(2)  For  contracts  placed  directly  with 
Canadian  firms,  audits  are  requested  by 
the  contracting  officer  from  the  Audit 
Servients  Branch.  Comptroller  of  the 
Treasury,  Department  of  Finance. 
Ottawa.  Ontario,  Canada   Invoices  are 
approved  by  the  auditor  on  a 
provisional  basis  pending  completion  of 
the  contract  and  final  audit.  These 


Invoices,  accompanied  by  SF  1034,  are 
forwarded  to  the  contracting  officer  for 
further  processing  and  transmittal  to  the 
fiscal  or  financial  management  officer. 
Periodic  advisory  audit  reports  are 
furnished  directly  to  the  contracting 
officer 

(3)  Audits  performed  by  the  Audit 
Services  Branch  are  normally  conducted 
under  DDP  regulations. 

PART  1»43— CONTRACT 
MOOtFICATIOHS 

17.  Subpart  1843.2.  consisting  of 
1843.205.  1843.206-70,  and  1843.27a  Is 
revised  to  read  as  follows: 


194X206    Contract) 

As  permitted  by  the  clause  preface, 
when  the  clause  at  FAR  5Z243-1, 
52.243-2.  or  62.243-3  (Changes — Fixed- 
Pnce.  Changes — Cost  Reimbursement, 
or  Changes — Tlme-and-Materials  or 
Labor-Hours)  is  used,  the  30-day  period 
within  which  the  contractor  must  assert 
Its  right  to  an  adjustment  may  be  varied 
not  to  exceed  60  days. 


1M3J06-70    NASA  contract  I 

(a)  The  contracting  officer  may  use 
the  clause  at  1852.243-70.  Engineering 
Change  Proposals,  in  contracts  to 
require  the  contractor  to  submit 
engineering  change  impact  evaluation 
information,  including  the  maximum 
equitable  adjustment  resulting  from  the 
change  The  term  "pnce"  in  paragraph 
(b)  of  the  clause  may  be  changed  to  suit 
the  specific  type  of  contract.  A  local 
format  may  be  substituted  for  the 
second  reference  In  clause  paragraph  (a) 
to  DOD-STD-480A.  The  basic  clause  is 
suitable  for  fixed-price  contracts. 

(b)  If  it  is  desirable  to  preclude  a  large 
number  of  small-dollar,  contractor- 
initiated  engineering  changes  and  to 
reduce  the  administrative  cost  of 
reviewing  them,  the  contracting  officer 
shall  use  the  clause  with  its  Alternate  I. 

(c)  If  the  contract  is  a  cost- 
reimbursement  contract,  the  contracting 
officer  shall  use  the  clause  with  its 
Alternate  II 


1043.270    Olglntlng 


Euither  party  to  the  contract  may 
originate  engineering  changes.  The 
originator  must  provide  detailed 
information  supporting  and  documenting 
the  proposed  change  so  that  the 
Government  can  evaluate  the  technical, 
cost,  and  schedule  effects  of 
implementing  the  change  and  can  price 
the  change  in  advance,  when  possible. 


PART  1MS-OOVERNMENT 
PROPERTY 

18.  Part  1845  is  amended  as  set  forth 
below; 

a.  In  Subpart  1845.1.  1845.106  is 
revised  to  read  as  follows: 


1»46.106 

In  addition  to  the  applicable 
Government  property  clauses  prescribed 
In  FAR  45.106.  the  contracting  officer 
shall  insert  the  following  clause(s)  and 
provision  as  appropriate. 

1S4S.10e-70    [AiiMndad] 

b.  In  1845.106-7a  the  title  is  revised  to 
read  "NASA  contract  clauses  and 
sohcitadon  provision." 

c  In  Subpart  1845.3. 1845.302-72  is 
added  to  read  as  follows: 

1M5.302-72    Long  tann  fac«tM  UM. 

For  procurements  In  which  (a)  the 
proposed  contract  exclusive  of  options. 
will  be  for  a  shorter  period  than  the 
useful  life,  for  the  program,  of  any 
required  contractor-owned  or  leased 
faalities.  and  (b)  the  facilities  are 
unlikely  to  be  needed  by  the  contractor 
for  any  purpose  other  than  the  program 
effort  being  contracted  for.  see  1807.170- 
Ki). 

PART  1M»-OUAUTY  ASSURANCE 

1S46.470    (Amandad) 

19.  In  1846.470.  a  period  is  placed  after 
the  word  "contracts",  and  the  remainder 
of  the  sentence  is  removed. 

PART  1»47— TRANSPORTATION 

1S47.30S-70    lAiTMndMlj 

20.  In  1847.305-70,  paragraph  (a)  is 
revised  to  read  as  follows: 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.247-70,  Returnable 
Containers,  in  contracts  involving  the 
purchase  of  gas  or  other  supplies  in 
contractor-furnished  returnable, 
reusable  containers,  if  the  contractor 
retains  title  to  the  containers. 

PART  1S4S— VALUE  ENGINEERING 

21.  Part  1848  is  amended  by  revising 
Subpart  1848.1.  consisting  of  1848.102. 
1848.103, 1848.104.  and  1848.104-2,  and 
Subpart  1848.2.  consisting  of  1848.201 
and  1848.201-70  to  read  as  follows: 

Subpart  1S4t.1— Pottdes  and 
Procedures 


contracts,  by  the  Assistant 
Administrator  for  Procurement 

(b)  Profit  or  fee  shall  be  excluded 
when  calculating  instant  or  future 
contract  savings,  except  that  In 
calculating  Instant  or  fiiture  contract 
savings  on  finn-fixed-price  contracts 
when  the  parties  have  not  set  out  a 
specific  figure  for  profit  the  contracting 
officer  shall  use  the  total  contract  price 
as  the  basis  for  calculating  the  savings. 

(c)  The  FAR  requires  agencies  to 
establish  procedures  for  funding  and 
payment  of  the  contractor's  share  of 
collateral  savings  and  future  contract 
savings.  Therefore,  the  contracting 
officer  shall  notify  the  responsible 
technical  official  of  the  potential  for 
awarding  the  contractor  future  or 
collateral  savings  if  the  submitted  value 
engineering  change  proposal  (VECP)  !> 
accepted.  (See  1848.103.)  Upon 
acceptance,  the  contracting  officer  shall 
obtain  the  concurrence  of  the  program 
office  and  amend  the  instant  contract  to 
reflect  payment  of  future  or  collateral 
savings. 
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(a)  The  exemptions  permitted  under 
FAR  48.102(a)  are  granted  on  a  case-by- 
case  basis,  or  for  specific  classes  of 


1849.103    Proe  seeing  value  < 
change  propoeela, 

Upon  receipt  of  a  VECP,  the 
contracting  officer  shall  prompdy 
forward  it  to  the  technical  officer 
responsible  for  the  contract  indicating — 

(a)  The  date  the  VECP  was  received; 

(b)  The  date  by  which  the  contractor 
must  be  infonned  of  the  Government's 
acceptance  or  rejection  of  the  VECP 
unless  additional  time  is  required  for 
evaluation: 

(c)  The  date  by  which  the  contracting 
officer  must  know  of  the  technical 
officer's  decision  in  order  to  timely 
accept  or  reject  the  VECP; 

(d)  The  need  for  information  required 
to  inform  the  contractor  if  die  VECP  is  to 
be  rejected  or  if  additional  time  is 
needed  for  evaluating  the  VECP; 

(e)  The  potential  for  awarding 
concurrent  future,  or  collateral  savings 
to  die  contractor  if  the  VECP  is 
accepted; 

(f)  That  if  the  VECP  is  accepted, 
precise  information  will  be  needed  with 
regara  to  the  type  of  savings. 
Government  ooets,  etc..  that  can  be 
expected  from  its  aooeptance; 

(g)  The  need  for  a  procurement 
request  setting  forth  the  specification 
changes  to  be  used  in  any  contract 
modification  accepting  the  VECP  in 
wlkole  or  in  part  and 

(h)  The  need  for  ad^tional  folds  if 
acceptance  of  tbe  VECP  reeolts  in 
negative  instant  contract  eavings. 


184t.104    Shaflng  arrangeinenta, 
1S48.104-2    Sharing 


The  contracting  officer  may  make  the 
determination  that  the  cost  of 
calculating  and  tracking  collateral 
savings  will  exceed  the  benefits  to  be 
derived. 

Subpart  184«.2— Contract  Claueet 

1848^1    Clauaas  for  supply  or  service 
contracts. 

1848.201-70    NASA  conditions. 

(a)  General.  The  Assistant 
Administrator  for  Procurement  may 
exempt  a  contract  or  a  class  of  contracts 
from  the  requirements  of  FAR  Part  48. 

(b)  Value  engineering  incentive. 
Unless  the  chief  of  the  contracting 
activity  authorizes  its  inclusion,  the 
contracting  officer  shall  not  include  the 
VE  incentive  clause  in  solicitations  and 
contracts  that  fall  under  the  exemptions 
at  FAR  48.201(a)(1)  through  (5).  Witii 
respect  to  the  sixth  exception  (FAR 
46.201(a)(6)),  the  procurement  officer 
may  not  authorize  inclusion  of  a  VE 
clause  in  a  contract  or  class  of  contracts 
exempted  by  the  Assistant 
Administrator  for  Procurement 

(c)  Value  engineering  program 
requirement  NASA  contracting  officers 
shall  insert  the  VE  program  requirement 
clause  (the  clause  at  FAR  52.248-1  used 
with  its  Alternate  I  or  11)  in  (1)  initial 
production  contracts  for  major  systems 
and  (2)  major  systems  R&D  contracts  for 
full-scale  development  unless  the 
contracting  officer  determines  that  its 
use  is  inappropriate  and  documents  the 
file  to  reflect  that  determination.  The  VE 
program  requirement  clause  (FAR 
52.248-1,  Value  Engineering,  used  wath 
its  Alternate  I  or  11)  is  appropriate  for  an 
R&D  major  systems  contract  only  if  the 
contract  specifications  contain  detailed 
requirements  diat  in  the  contracting 
officer's  judgment  lend  themselves  to 
VE. 

(d)  Research  and  development  The 
contracting  officer  may  not  insert  either 
the  VE  incentive  clause  (FAR  52.248-1. 
Value  Engineering)  or  the  VE  program 
requirement  clause  (FAR  52.246-1,  Value 
Engineering,  used  with  its  Alternate  I  or 
II)  in  an  R&D  contract  where  the 
statement  of  work  is  essentially  an 
incorporation  by  refer«ice  of  the 
prospective  contractor's  proposal  If  any 
other  part  of  the  statement  of  woiic  in 
such  a  contract  reflects  a  Government 
specificatioo  that  might  profit  fit>m  or  be 
improved  by  appUcation  of  VE 
techniques,  the  contracting  officer  shall 
consider  Inserting  the  VE  incentive 
clause  (FAR  SUMA,  Value  &igineering} 
or  VE  program  requirement  clause  (FAR 


52.^48-1,  Value  Engineering,  used  with 
its  Alternate  I  or  II),  to  refer  to  that  part 

PART  18S2— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

22.  Part  1852  is  amended  as  set  forth 
below: 

1852.214-71    lAmandad] 

a.  In  1852.214-71,  die  date  "(December 
1988)"  is  revised  to  read  "(March  1989)," 
and  the  word  "lowest"  is  removed. 

1852.216-70  and  1852.218-71    (Ramovedl 

b.  Sections  1852.216-70  and  185Z.216-71 
are  removed 


1852.218-72    [Amandad] 

c.  In  1852.216-72.  the  reference 
"1852.203-4(g)"  is  revised  to  read 
"1852.203-4(f)." 

18S2.216-t2    [Amandad] 

d  In  1852.216-82,  paragraph  (a]  is 
revised  to  read  as  follows: 


(a)  During  the  term  of  the  contract  the 
Contractor  is  obligated  to  provide  aot 

less  than %  [Insert  minimum 

percentage  of  direct  labor  hours]  nor 

more  than %  [Insert  maximum 

percentage  of  direct  labor  hours]  of  the 

following  direct  labor  hours: 

La  t>or  Category 

Direct  Ijibor  Hours 

[Insert  applicable  labor  cate^rie*.  direct 

labor  hours  in  each  labor  category,  and  tots] 

direct  labor  hours.) 

e.  Sections  1852.222-40. 1852.222-41, 
and  1852.222-43  are  added  to  read  as 
follows: 

1852.222-40    Servtee  Conlracl  Act  of 
1985— Contracts  of  S2,^00  or  Laaa. 

As  prescribed  in  1822.1004(b).  insert 
the  following  clause: 

Sarvioa  Contract  Act  of  IMS    Caotracts  of 
$2S,aaa  or  Lea*  (April  19M) 

Except  to  tiie  extent  that  an  exempaon. 
vaiiatiaa.  or  toieranoe  woaid  apply  if  tfau 
were  a  oontracl  in  excess  of  SZJOO.  the 
Contractor  and  any  subcontractor  bereunder 
shall  pay  all  employees  engaged  in 
performing  work  on  the  contract  not  leas  than 
the  minimum  wage  specified  mtder  Section 
6(aXl)  of  the  Fair  Labor  Standards  Act  of 
1938,  as  amended.  Regolations  and 
InterpratatiaDS  of  the  Service  Contract  Ad  of 
1965,  as  amended  are  contained  in  2S  CFK 
Part  4  and  are  iwreby  incorpocatad  by 
reference  in  tliis  oootract. 

(End  of  daose) 

1«SS.22>-4t    Sarvtea  CoM*aet  Act  of  1«M, 


As  iwescribed  in  lS22.1004(a),  Insert 
the  following  dause: 
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Bflt-vioa  Cootncl  Act  of  IMS.  aa  AoMndwl 
(April  ISM) 

Thi«  contrtct  i*  iubject  lo  (he  Service 
CUinlracI  Act  of  1«»,  ai  amended  (41  U  S.C 
331  •(  aoq  .  hereafter  referred  lo  aa  the  "act"), 
and  la  iubject  to  the  followtnn  prxjviaiona  and 
to  all  other  applicable  provlalona  nf  Ihr  Act 
and  rrjpilationa  of  the  S«KU^Iary  of  lj«l>or 
l»tue<l  thereunder  (28  CUt  Pari  4| 

lal  CampeiigiUion   (1 1  Kach  aervn  e 
employee  employed  in  the  performance  of 
thia  contract  by  the  (.ontrai  tor  or  any 
aubcontractof  thail  be  paid  not  Icaa  than  the 
minimum  monetary  waxet  and  thai!  t>e 
fumiahed  fnn^  benefita  in  aci.onlance  with 
the  waxea  and  fnnjje  benefita  determined  by 
the  Secretary  of  Labor  or  aulhonxed 
reprea«ntatlve.  aa  apecified  in  any  waj<« 
determination  attached  to  ihii  contract 

[2]  If  lher«  la  auch  a  wage  delonrination 
attached  to  thia  contract,  any  claaa  of  aervlce 
employe*  which  la  not  luted  therein  and 
which  la  to  b«  employed  under  thia  contract 
(l.a  ,  the  work  lo  b«  performed  la  not 
performed  by  any  cUtaincation  hated  in  th« 
watte  delrrniinationl.  thall  be  daaaified  by 
the  ( Jinirai  tor.  ao  aa  to  provide  a  reaaonuble 
rwlationahip  (le  ,  appmpnate  level  of  sWill 
companaonl  Ijetween  auch  unllat«*d 
claaaificationa  and  the  claaalflcationa  Hated 
In  the  wage  determination.  Such  conformed 
claaa  of  amployeea  ahall  be  paid  the 
monetary  wagea  and  fumiahed  the  frinK" 
benefita  aa  are  determined  pursuant  to  the 
pnicedurea  m  ihia  ciauae 

(3)  Such  conforminji  procedure  ahall  be 
Initialed  by  the  Contractor  prior  to  the 
performance  of  contract  work  by  auch 
unllated  ciaaa  of  employee  A  wntten  report 
of  the  propoaed  conforming  actioa  Including 
Information  regarding  the  agreement  or 
diaegreement  of  the  authorized 
repraaentatlve  of  the  employeea  involved  or. 
where  there  la  no  authorized  repreaenlatlve. 
the  employeea  themaelvea.  ahall  be  aubmitted 
by  the  (^ntractor  to  the  Contracting  Officer 
no  later  than  30  daya  after  auch  unlisted  claaa 
of  employeea  performa  any  contract  work 
The  Contracting  Officer  ahall  review  th« 
prupoaed  action  and  promptly  aubmit  a 
report  of  the  action,  together  with  the 
axency'i  recommendation  and  all  p«>rtinfnl 
information.  Including  the  poaition  of  the 
Contractor  and  the  employeea,  through 
NA.SA  Headquartera  |C(xie  NR)  to  the  Wage 
and  Hour  Oivlaion.  Employment  Standartla 
Adminlatrntion.  li  S   [JepartmenI  of  Labor,  for 
review  The  Wage  and  Hour  Uiviaion  will 
approve,  modify,  or  disapprove  the  action  or 
render  a  final  determination  In  the  event  of 
diaagreement  within  30  daya  of  receipt  or  will 
notify  the  Contracting  Officer  wtlhln  30  daya 
of  receipt  that  additional  time  la  ne<'J!aaary 

(4)  The  final  determination  of  the 
conformance  action  by  the  Wage  and  Hour 
Uiviaion  shall  be  tranamllted  lo  the 
Contracting  Officer,  who  shall  promptly 
notify  the  Contractor  of  the  action  taken. 
Each  affected  employee  shall  be  furnished  by 
the  Contractor  with  a  written  copy  of  such 
deleimlnation.  or  II  shall  be  poated  as  a  pari 
of  the  wage  determination. 

(5|  The  proceaa  of  eatablishing  wage  and 
fringe  benefit  ratea  thet  bear  a  raaaonable 
relallonahlp  to  thoee  Hated  In  a  wage 
determination  cannot  be  reduced  to  any 


single  formula   The  approach  uaed  may  vary 
from  wage  determination  to  wage 
determination  depending  on  the 
circumstancea.  Standard  wage  and  salary 
admlniatratlon  practicea  which  rank  various 
)ob  ciaasificationa  by  pay  grade  pursuant  to 
point  schemes  or  other  (ob  factor*  may.  for 
example,  be  relied  upon.  Cuidance  may  also 
be  obtained  from  the  way  different  |obs  are 
rated  under  Federal  pay  systems  (Federal 
Wage  Board  Pay  System  and  the  Ceneral 
Schedule)  or  from  other  wage  detprminations 
issued  m  the  same  locality  Basic  to  the 
establishment  of  any  conformable  wage 
rate(s|  Is  the  concept  that  a  pay  relationship 
should  be  maintained  between  |ob 
clasaiflcationa  based  on  the  skill  required  and 
the  duties  performed. 

(0)  In  the  case  of  a  contract  modification, 
an  exerciae  of  an  option  or  extension  of  an 
existing  contract  or  In  any  other  case  where 
a  Contractor  succeeda  a  contract  under 
which  the  claaaification  in  question  was 
previouaty  conformed  pursuant  to  this 
section.  •  new  conformed  wage  rate  and 
fringe  benefits  may  be  assigned  to  such 
conformed  classification  by  indexing  (i.e., 
ad|uating|  the  prevloua  conformed  rate  and 
fnnge  benefita  by  an  amount  equal  to  the 
average  (mean)  percentage  increase  (or 
decrease,  where  appropnste)  between  the 
wages  and  fnnge  benefits  specified  for  all 
classifications  to  be  uaed  on  the  contract 
which  are  listed  in  the  current  wage 
determination,  and  thoae  specified  for  the 
corresponding  classifications  m  the 
previously  applicable  wage  determination. 
Where  conforming  actiona  are  accomplished 
In  accordance  with  this  paragraph  prior  to 
the  performance  of  contract  work  by  the 
unlisted  claaa  of  employeea.  the  Contractor 
shall  adviae  the  Contracting  Officer  of  the 
action  taken  but  the  other  procedure*  In 
paragraph  (al(3)  of  this  clause  need  not  be 
followed. 

(7)  No  employee  engaged  In  performing 
work  on  this  contract  shall  in  any  event  be 
paid  leaa  than  the  currently  applicable 
minimum  wage  sp>ecified  under  Section 
(Ha)(l)  of  the  Fair  Labor  Standards  Act  of 
Itoa.  as  amended. 

(8)  The  wage  rale  and  fringe  benefits 
finally  determined  pursuant  to  paragraphs  (a) 
(2)  and  (3)  of  thia  clause  shall  be  paid  to  alt 
employeea  performing  in  the  classification 
from  the  first  day  on  which  contract  work  is 
performed  by  them  in  the  classification. 
Failure  to  pay  such  unlisted  employees  the 
compensation  agreed  upon  by  the  Interested 
parties  and/or  finally  determined  by  the 
Wage  and  Hour  Division  retroactive  to  the 
date  such  clasa  of  employeea  commenced 
contract  work  shall  be  a  violation  of  the  Act 
and  this  contract. 

(1)  Upon  discovery  of  failure  to  comply 
with  paragraphs  (a)  (2)  through  (8)  of  this 
ciauae,  the  Wage  and  Hour  Division  shall 
make  a  final  determination  of  conformed 
claaaification.  wage  rate,  and/or  fringe 
benefits  which  shall  be  retroactive  to  the  date 
such  claaa  of  employee*  oommenced  contract 
work. 

(b)  Ad/uttmenl  of  compenaaUon.  If.  as 
authorized  pursuant  to  Secbon  4(d)  of  the 
Act.  the  term  of  this  contract  la  more  than 
one  year,  the  minimum  monetary  wage*  and 


fnnge  benefits  required  to  be  paid  or 
furnished  thereunder  to  service  employees 
shall  be  sub(ect  to  adjustment  after  one  year 
and  not  less  often  than  once  every  two  year*, 
pursuant  to  wage  determinations  to  be  issued 
by  the  Wage  and  Hour  Division.  Elmployment 
Standards  Administration.  Department  of 
Labor,  as  provided  m  the  Act. 

(c)  Obligatjon  to  furnish  fnnge  benefits. 
Vt\t  Contractor  or  subcontractor  can  only 
discharge  the  obligation  lo  furnish  fringe 
benefit*  specified  in  the  attachment  or 
conformed  thereto  by  furnishing  any 
equivalent  combinations  of  bona  fide  fnnge 
benefits,  or  by  making  equivalent  or 
differential  payments  in  cash,  in  accordance 
with  the  applicable  rules  set  forth  in  29  CKR. 
Part  4.  Subpart  D. 

(d)  Minimum  wage  In  the  absence  of  a 
minimum  wage  attachment  for  this  contract, 
neither  the  Contractor  nor  any  subcontractor 
under  this  contract  shall  pay  any  person 
performing  work  under  the  contract 
(regardless  of  whether  they  are  service 
employees)  less  than  the  minimum  wage 
specified  by  Section  6(a)(1)  of  the  Fair  I^bor 
Standard*  Act  of  1938.  as  amended.  Nothing 
in  this  provision  shall  relieve  the  Contractor 
or  any  subcontractor  of  any  other  obligation 
under  law  or  contract  for  the  payment  of  a 
higher  wage  to  any  employee. 

(e)  Successorship  If  this  contract  succeeds 
a  contract  subject  to  the  Act.  under  which 
substantially  the  same  services  were 
furnished  in  the  same  locality  and  service 
employees  were  paid  wage*  and  fnnge 
benefits  provided  for  in  a  collective 
bargaining  agreement.  In  the  absence  of  the 
minimum  wage  attachment  for  this  contract 
setting  forth  such  collectively  bargained  wage 
rates  and  fringe  benefits,  neither  the 
Contractor  nor  any  subcontractor  under  this 
contract  shall  pay  any  service  employee 
performing  any  of  the  contract  work 
(regardless  of  whether  or  not  such  employee 
was  employed  under  the  predecessor 
contract),  less  than  the  wages  and  fringe 
benefits  provided  for  in  such  collective 
bargaining  agreements,  to  which  such 
employee  would  have  been  entitled  if 
employed  under  the  predecessor  contract. 
Including  accrued  prospective  wages  and 
fnnge  benefits  provided  for  under  such 
agrtemenl.  No  Contractor  or  subcontractor 
under  this  contract  may  be  relieved  of  the 
foregoing  obligation  unless  the  limitations  of 

28  cm  4  lb(b)  apply  or  unless  the  Secretary 
of  Labor  or  the  Secretary's  authonzed 
repreaentative  (i)  determines  as  provided  in 

29  CFR  4  11  that  the  collective  bargaining 
agreement  applicable  to  service  employees 
employed  under  the  predecessor  contract 
was  not  entered  into  as  a  result  of  arms- 
length  negotiations,  or  (it)  finds  after  a 
heanng  a*  provided  In  29  CFR  4.10  that  the 
wages  and/or  fnnge  benefit*  provided  for  in 
(uch  agreement  are  substantially  at  vanance 
with  those  which  prevail  for  *ervices  of  a 
character  similar  in  the  locality  Where  it  ij 
found  in  accordance  with  the  review 
procedure*  provided  In  29  CFR  4.10  and/or 
4.11  and  Part*  6  and  B  that  some  or  all  of  the 
wage*  and/or  fnnge  benefit*  contained  in  a 
predece**or  Contractor's  collective 
bargaining  agreement  are  subatantially  at 


variance  with  those  which  prevail  for 
service*  of  ■  character  similar  in  the  locality, 
and/or  that  the  collective  bargaining 
agreement  applicable  to  service  employees 
employed  under  the  predecessor  contract 
was  not  entered  into  as  a  result  of  arm's- 
length  negotiations,  the  Department  will  issue 
a  new  or  revised  wage  determination  setting 
forth  the  applicable  wage  rates  and  fringe 
benefits.  Such  determination  shall  be  made 
part  of  the  contract  or  subcontract,  in 
accordance  with  the  decision  of  the 
Administrator,  the  Administrative  Law  Judge, 
or  the  Board  of  Service  Contract  Appieals.  as 
the  case  may  be.  Irrespective  of  whether  such 
issuance  occur*  prior  to  or  after  the  award  of 
a  contract  or  aubcontract  53  Comp.  Gen.  401 
(1973).  In  the  case  of  a  wage  determination 
issued  solely  as  a  result  of  •  finding  of 
substantial  variance,  such  determination 
shall  be  effective  as  of  the  date  of  the  final 
administrative  decision. 

(f)  Notification  to  employees.  The 
Contractor  and  any  subcontractor  under  this 
contract  shall  notify  each  service  employee 
commencing  work  on  this  contract  of  the 
minimum  monetary  wage  and  any  fringe 
benefits  required  to  be  paid  pursuant  to  this 
contract  or  shall  post  tlM  wage 
determination  attached  to  this  contract  The 
poster  provided  by  the  Department  of  Labor 
(Publication  WH 1313)  shall  be  posted  in  a 
prominent  and  accessible  place  at  the 
worksite.  Failure  to  comply  with  this 
r«quirement  is  •  violation  of  Section  2(a)(4)  of 
the  Act  and  of  this  contract 

[g]  Safe  and  sanitary  working  conditions. 
The  CU>ntractor  or  subcontractor  shall  not 
permit  any  part  of  the  services  called  for  by 
this  contract  to  be  performed  in  buildings  or 
surroundings  or  under  working  conditions 
provided  by  or  imder  the  control  or 
supervision  of  the  Contractor  or 
■ubcontractor  which  are  unsanitary  or 
hazardous  or  daiigerous  to  the  health  or 
safety  of  the  service  employees  engaged  to 
furnish  these  services,  and  the  Contractor  or 
subcontractor  shall  comply  with  the  safety 
and  health  standards  applied  under  29  CFR 
Part  1925. 

(h)  Records  and  employee  interview.  (1) 
The  Contractor  and  each  subcontractor 
performing  work  subject  to  the  Act  shall 
make  and  maintain  for  three  years  from  the 
completion  of  the  work,  records  containing 
the  information  specified  below  for  each 
employee  subject  to  the  Act  and  shall  make 
them  available  for  inspection  and 
transcription  by  authorized  representatives  of 
the  Wage  and  Hour  Division.  Employment 
Standards  Administration  of  the  U.S. 
Department  of  Labor. 

(i)  Name  and  address  and  social  security 
number  of  each  employee. 

(ii)  The  correct  work  classification  or 
classifications,  rate  or  rates  of  monetary 
wages  paid  and  fringe  benefits  provided,  rate 
or  rates  of  fringe  benefit  payments  in  lieu 
thereof,  and  total  daily  and  weekly 
compensation  of  each  employee. 

(iii)  The  number  of  daily  and  weekly  hours 
so  worked  by  each  employee. 

(iv)  Any  deductions,  rebates,  or  refunds 
from  the  total  dally  or  weekly  compensation 
of  each  employee. 

(v)  A  list  of  monetary  wages  and  fringe 
benefits  for  those  classes  of  service 


employees  not  included  in  the  wage 
determination  attached  to  this  contract  but 
for  which  such  wage  rates  or  fringe  benefits 
have  been  determined  by  the  interested 
parties  or  by  the  Administrator  or  authorized 
representative,  pursuant  to  the  labor 
standards  in  paragraph  (a)  of  this  clause.  A 
copy  of  the  report  required  by  paragraph 
(a)(3)  of  this  clause  shall  be  deemed  to  be 
such  a  list 

(vi)  Any  list  of  the  predecessor 
Contractor's  employees  which  had  been 
furnished  to  the  Contractor  pursuant  to 
paragraph  (o)  of  this  clause. 

(2)  The  Contractor  shall  also  make 
available  a  copy  of  this  contract  for 
inspection  or  transcription  by  authorized 
representatives  of  the  Wage  and  Hour 
Division. 

(3)  Failure  to  make  and  maintain  or  to 
make  available  such  records  for  inspection 
and  transcription  shall  be  a  violation  of  the 
regulations  and  this  contract  and  in  the  case 
of  failure  to  produce  such  records,  the 
Contracting  Officer,  upon  direction  of  the 
Department  of  Labor  and  notification  of  the 
Contractor,  shall  take  action  to  cause 
suspension  of  any  further  payment  or 
advance  of  funds  until  such  violation  ceases. 

(4)  The  Contractor  shall  permit  authorized 
representatives  of  the  Wage  and  Hour 
Division  to  conduct  interviews  with 
employees  at  the  worksite  during  normal 
working  hours. 

(i)  Pay  periods.  The  Contractor  shall 
unconditionally  pay  to  each  employee  subject 
to  the  Act  all  wages  due  free  and  dear  and 
without  subsequent  deduction  (except  as 
otherwise  provided  by  law  or  regulations,  29 
CFR  Part  4),  rebate,  or  kickback  on  any 
account  Such  payments  shall  be  made  no 
later  than  one  pay  period  following  the  end  of 
the  regular  pay  period  in  which  such  wages 
were  earned  or  accrued.  A  pay  period  under 
this  Act  may  not  be  of  any  duration  longer 
than  semi-monthly. 

(j)  Withholding  of  payment  and 
termination  of  contract  The  Contracting 
Officer  shall  withhold  or  cause  to  be 
withheld  from  the  Government  prime 
Contractor  under  this  or  any  other 
Government  contract  with  the  prime 
Contractor  such  sums  as  Department  of 
Labor  requests  or  such  sums  as  an 
appropriate  official  of  the  Department  of 
Labor  requests  or  such  sums  as  the 
Contracting  Officer  decides  may  be 
necessary  to  pay  underpaid  employees 
employed  by  the  Contractor  or  subcontractor. 
In  the  event  of  fadlure  to  pay  any  employees 
subject  to  the  Act  all  or  part  of  the  wages  or 
fringe  benefits  due  under  the  Act  the  agency 
may.  after  authorization  or  by  direction  of  the 
Department  of  Labor  and  written  notification 
to  the  Contractor,  take  action  to  cause 
suspension  of  any  further  payment  or 
advance  of  funds  until  such  violations  have 
ceased.  Additionally,  any  failure  to  comply 
with  the  requirements  of  this  clause  relating 
to  the  Act  may  be  grounds  for  termination  of 
the  right  to  proceed  with  the  contract  work. 
In  such  event  the  Government  may  enter  into 
other  contracts  or  arrangements  for 
completion  of  the  work,  charging  the 
Contractor  in  default  with  any  additional 
cost 


(k)  Subcontractors.  The  Contractor  agrees 
to  insert  this  clause  in  all  subcontract* 
subject  to  the  Act.  TTie  term  '"Contractor '  as 
used  in  this  clause  in  any  8ut>contract  shall 
be  deemed  to  refer  to  the  subcontractor, 
except  in  the  term  "Government  pnme 
Contractor." 

(1)  Sen- ice  employee.  As  used  in  tha 
clause,  the  term  "service  employee"  mea.ns 
any  person  engaged  in  the  performance  of 
this  contract  other  than  any  person  employed 
in  a  bona  fide  executive,  administrative,  or 
professional  capacity,  as  those  terms  are 
defined  in  Part  541  of  Title  29.  Code  of 
Federal  Regulations,  as  of  )uly  3a  1976.  and 
any  subsequent  revision  of  those  regulations. 
The  term  "service  employee"  includes  all 
such  persons  regardless  of  any  contractual 
relationship  that  may  be  alleged  to  exist 
between  a  contractor  or  subcontractor  and 
such  persons. 

(m)  Federal  wage  board  (blue  collar)  and 
general  schedule  (white  collar)  wages  and 
fringe  benefits  applicable  to  service 
employee  classifications.  The  classes  of 
service  employees  set  forth  in  as  attachment 
to  this  contract  expected  to  be  employed 
imder  the  contract  with  the  Government 
would  l>e  subject  if  employed  by  the 
contracting  agency,  to  die  provisions  of  5 
U.S.a  5341  or  5332  and  would,  if  so 
employed,  be  paid  not  less  than  the  rate*  of 
wages  and  fringe  benefit*  set  forth  in  such 
attachment  This  statement  and  such 
attachment  are  furnished  for  informational 
purposes  only. 

(n)  Collective  bargaining  agreements 
applicable  to  service  employees.  If  wages  to 
b«  paid  or  fringe  benefits  to  l>e  furnished  any 
service  employees  employed  by  the 
Government  prime  contractor  or  any 
subcontractor  under  the  contract  are 
provided  for  in  a  collective  bargaining 
agreement  that  is  or  will  be  effective  during 
any  period  in  which  the  contract  i*  being 
performed,  the  Government  prime  Contractor 
shall  report  this  fact  to  the  Contracting 
Officer  together  with  full  information  as  to 
the  appUcation  and  accrual  of  auch  wage* 
and  fringe  benefits,  including  any  prospective 
increases,  to  service  employees  engaged  in 
work  on  the  contract  and  a  copy  of  the 
collective  bargaining  agreement  Tti*  report 
shall  be  made  upon  commencing  performance 
of  the  contract  in  the  case  of  collective 
bargaining  agreement*  effective  at  such  time, 
and,  in  the  case  of  agreement*  or  provision* 
or  amendment*  thereof  effective  at  a  later 
time  during  the  period  of  contract 
performance,  such  agreement*  *hall  t>e 
reported  promptiy  after  negotiation  thereof 

(o)  Seniority  list  Not  less  than  10  days 
prior  to  completion  of  any  contract  being 
performed  at  a  Federal  facibty  where  ser\'ice 
employees  may  be  retained  in  the 
performance  of  the  succeeding  contract  and 
subject  to  a  wage  determination  which 
contains  vacation  or  other  benefit  provisions 
based  upon  length  of  service  with  a 
Contractor  (predecessor)  or  successor  (4.173 
of  Regulations.  29  CFR  Pari  4).  the  incumbent 
prime  Contractor  shall  furnish  to  the 
Contracting  Officer  s  certified  list  of  the 
names  of  all  service  employees  on  the 
Contractor's  or  subcontractor's  payroll  during 
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iha  laal  nianth  of  contr«Lt  p«rform«n(^   Such 
lilt  shall  alao  cxmUtn  ■nniv«r«ary  date*  of 
ptnployment  on  th«  contract  «tth«r  with  tb« 
current  or  pr«dac0t*or  Cootrmctom  of  e«<J» 
iu(  h  Mnrtc«  •mploy««  The  Cooiracting 
Officer  (haU  turn  ovot  tuch  h«l  to  ihe 
•uci  R«w>r  C«inlr«(;tor  at  Ihp  u)mmrncrm«"nt 
of  the  tucu««<llns  contr«cL 

(pi  Htif/uJuUofiM  incorporuttHi  by  mfommre 
Ruiinn*  and  uitarpretatiuna  ol  the  Act  are 
containeil  ui  KeguLatiuna.  2Si  Ctli.  Pari  4.  and 
■re  hereby  locorporatad  by  reference  m  thit 
contract 

(4)  Coctractor'B  curoficution  (1)  Uy 
entannfl  Uito  thu  oootract.  the  Contractor 
land  ofnciala  thereof)  c«rtiflea  that  tMither  it 
(nor  be  or  ahe)  our  any  penon  or  firm  who 
haa  lubatanUal  Intereal  In  the  Contractor  § 
firm  la  a  penon  or  f\rm  ineligible  to  be 
■  warded  Govenunenl  contract!  by  virtue  of 
the  aanctlona  Impoaed  pursuant  to  Section  5 
of  the  Act. 

|ZJ  No  part  of  thia  contract  ahall  be 
subcontracted  to  any  peraoo  or  rinn  Inell^bia 
for  award  of  a  Covaminanl  contract  pursuant 
to  SectUin  5  of  the  Act 

(3)  The  penalty  for  aiaklns  falae  atatpni«ntj 
la  preacrtbwl  In  the  U  .5.  Crtminal  Code.  18 
U  S  C.  locn 

(r)  Vanatjon;  tohmnue*.  and  txompVon* 
involving  smphymanL  Notwtthatanduu  any 
of  the  provlalona  In  paragraph*  (a)  through 
(p)  of  this  clauae  relating  to  the  Act  the 
following  etnployeva  may  be  employed  in 
•ccordaivoa  with  the  following  variations, 
tolerancea,  and  axemptlona,  which  the 
Secretary  of  Labor,  purauant  to  Section  «{b) 
0/  the  Act  (prior  to  lis  atnendment  by  Pub.  L 
92-4731.  found  to  be  iwcsaaary  and  proper  tn 
the  public  Intoreat  or  to  avoid  aerloua 
impairment  of  the  coiaduct  of  Gowemment 
buainnss 

(1)  Apprenticaa.  student  learners,  and 
workers  whoae  taming  capacity  la  Impaired 
by  age.  physical  or  mental  deficiency  or 
ln(ury  may  be  employed  at  wages  lower  than 
the  minimum  we^ea  otherwlae  required  by 
S«:lion  2(aHl|  or  4bKt)of  *•  Act.  without 
diminiahing  any  fringe  benrfVts  or  caah 
paymenta  in  Iteo  thereof  ra<|utmd  under 
Se«  tion  2(«|(2|  of  the  Acrt.  In  accofdenoe  with 
Ihi"  nimliflona  and  pT»x:e<1iirea  preacnlied  for 
th»«  (•irn>4iivmeol  of  apprrnllcea.  stiid**!!! 
I»i<«rii«>r»   harulKjipiMKi  prraona,  ami 
han<licap(>ed  clienta  of  shelteretl  wiirVuhupa 
timi«r  S«K  tlon  14  of  the  Fair  l^^mr  StHmlanIs 
A4:l  of  lacut,  aa  amenil«nl.  mul  regulHliins 
issuMd  by  the  AihninlstrHtor  (29  OH  I'arta 
SJ).  b2\   !i24.  and  iZS] 

[1]  Thn  Adminlatrator  will  laaue  i^rliru:alea 
uru)«r  Ihe  Ait  for  the  empioyment  of 
ap(>r«>nli<  tfs.  stutleni  learners.  hand)<:jip(>ed 
p<>rt<ins.  or  handicjipped  clients  of  sheltered 
workshops  ru>l  subHM:t  to  the  Fair  I^bor 
Standanis  At.t  of  IKja,  aa  amend^'d.  or 
suti|m:t  to  ilifferml  minimum  mtea  of  pay 
umler  the  two  acta,  authorizing  appropnale 
THlfS  of  minimum  wages  (but  without 
changing  requirements  ctMiarning  fringe 
benrflta  or  auppiementary  caah  paymenta  m 
lieu  ihereoO-  applying  pmcadures  preainbed 
by  the  applicable  regulationa  laaued  under 
the  Fair  Ubor  Slaodarda  Act  of  183S  (29  CTO 
ParU  Ua  i2l.  b2*.  and  i2i) 

(3|  The  Axteliiiatratar  wiiJ  alao  withdraw. 
annul,  or  cancel  such  certificates  in 


accortlanoe  with  the  regulations  In  29  CFR 
Parts  b2i  and  S2S. 

|s|  Appmnlictm  Apprenticea  will  be 
permitted  to  wori  at  leas  than  the 
predetermined  rate  for  the  work  they  perform 
when  they  are  employed  and  Individually 
registered  in  a  bona  fide  apprenticeship 
program  registered  with  a  State 
Apprenticeehip  Agency  which  la  recognired 
by  the  U  S  Department  of  Labor,  or  If  no  such 
recognized  agency  exists  In  a  State,  under  a 
program  regiatered  with  the  ^reau  of 
Apprenticeship  and  Training.  Employment 
and  Training  Administration,  U.& 
Department  of  Labor  Any  employee  who  is 
nut  registered  as  an  apprentice  In  an 
approved  program  shall  be  paid  the  wage 
rate  and  fringe  benefits  contained  in  the 
applicable  wage  determination  for  the 
journeyman  claaaificatlon  of  work  actually 
performed  Tha  wage  ratea  paid  apprentices 
shall  not  be  le««  than  the  wage  rate  for  their 
level  of  prugreaa  set  forth  in  the  registered 
program,  expressed  as  the  appropriate 
percanlage  of  tha  |oumeytnan's  rate 
contained  Ln  the  appiicabla  w«ge 
detenninatioo.  Tha  allowable  ratio  of 
appr«nticea  to  KHimeymen  emplojrvd  on  the 
coDtract  work  In  any  craft  claaatfication  sitAil 
not  be  greater  than  the  ratio  permitted  to  (he 
Contraotur  ••  to  his  antira  work  (arc*  undar 
the  registered  pro^-am. 

|l|  Tipt  An  employee  engaged  in  aa 
occupatkw  In  which  ha  or  aha  cuatomanly 
and  raguiariy  raoeivea  mora  than  S30  a  moalh 
In  tlpa  may  have  tita  amount  of  tipa  oreditad 
by  iha  axiployar  againat  tha  minimum  wage 
rw)ulrad  by  SKttoa  i<a((l|  or  Sw:ttoa  2(bK< ) 
of  the  Act  la  accordanc*  wUh  Sactlon  34m)  of 
Iha  Fair  Labor  Standard*  Act  aad  reguktiona. 
18  CFR  Part  Ml  prvrtdwl  howevar.  that  tha 
amount  of  such  cradit  osay  not  axcaed  tl.24 
par  hour  baguuung  |anaary  1.  IfldO.  and  tl-34 
per  hour  after  December  31.  19aa  To  uhilxa 
this  proviao — 

{ 1 )  The  employer  mual  in/onn  lipped 
employee*  about  thla  tip  cradit  aliowaooa 
before  the  cradil  I*  utiUzad. 

1 2)  The  empioyea*  mu*t  be  allowed  to 
retain  all  tipa  (individually  or  through  a 
pooling  arrangement  and  regardleaa  of 
whether  Ihe  employer  elects  to  take  a  credit 
for  tipa  rtfc.eived). 

1 1 1  The  employer  mu*t  be  able  lo  show  by 
records  that  the  employe*  receive*  *t  laust 
the  applxjible  St^rvice  Contract  Act  minimum 
wii)(e  through  the  combination  of  direct 
wage*  and  lip  credit,  and 

|4|  The  u*e  of  such  tip  credit  must  have 
Ix^n  permitted  under  any  predeceaaor 
collective  bargaining  agreement  applicable 
by  vlrlue  of  Section  4(r)  of  the  Act 

(u|  UiMpuUfM  conivmina  labor  tUindardt. 
Dispulea  anaing  out  of  the  labor  standard* 
provision*  of  this  contract  shall  not  tie 
subject  to  the  general  disputes  clause  of  this 
contract.  Such  dispute*  shall  ba  resolved  in 
accordance  with  the  procedure*  of  the 
Department  of  Labor  aat  forth  tn  2S  CFR  Part* 
4.  ft.  and  8.  Diapute*  wilhin  the  maaiung  of 
thi*  clauaa  Include  di*pii1«a  between  the 
Contractor  (or  any  of  It*  eu  boon  tractor*  |  and 
the  contracting  agency,  tha  U.S.  Department 
of  Labor,  or  tha  employee*  or  their 
r«pre*entative*. 


(End  of  clause) 

Nota:  The  claates  of  (crvice  employees 
expected  to  be  employed  under  the  contract 
that  would  be  *ub)ect  If  employed  by  the 
contracting  agency,  to  the  provision*  of  S 
U.S  C  5341  or  saaz  and  the  correaponding 
monetary  wage*  and  fringe  benefit*  will  b« 
•«l  forth  in  an  altachmanl  to  the  contract  as 
required  under  paragraph  (m)  of  the  clauae. 
The  attachment  will  apeciflcally  *tata  that 
such  wage*  and  fnnge  beneflt*  do  not 
represent  a  minimum  wage  determination  for 
the  contract  and  are  fumiahed  for 
Informational  (nirpoae*  only  (See  1822.1005- 
2(1)1 


1*62.222-43    Fitr  Labor  Standvds  Ad  and 
S9rvic#  Contf  set  Act     prtc#  ttdh"^"^^^ 
wuaffwm  Mna  opwin  ootmcn). 

As  prescribed  in  1822.1050-2(bJ.  insert 
the  following  clause: 

Fair  Labor  Standard*  Act  aad  Sarvioa 
CoctnKi  Act— Prioa  Adiusbnaot  (April  19M) 

(a)  The  Contractor  warrant*  that  the  price* 
In  thi*  contract  do  not  tndnda  any  allowance 
for  any  contingMtcy  to  covar  tncreaaed  coat* 
for  which  adhMtment  Is  providad  under  thi* 
ciaQ*e. 

(b)  The  minimucn  prevailing  wage 
determination,  tnduding  fringe  benefit*. 
la*ued  purauant  to  lb*  Service  Contract  Act 
of  198&.  a*  amended  (41  U.S.C.  381  et  aeq  ).  by 
the  Administrator,  Wage  and  Hour  Division. 
U.S.  Department  of  Labor,  current  at  the 
beginning  of  each  renewal  option  period  shall 
appiy  to  any  renewal  of  ^1*  contract.  When 
no  determination  has  been  made  as  applied 
to  this  contract  then  the  Federal  minimum 
wage  as  established  by  Section  0(a)(1)  of  the 
Fair  Labor  Standards  Act  of  1B3A,  a* 
amended  (29  U5  C  201  et  seq  ).  current  at  the 
beginning  of  each  renewal  option  period, 
shall  apply  to  any  renewal  of  this  contract. 

(c)  When,  as  a  result  of  (1)  the  Department 
of  Labor  determination  of  minimum 
prevailing  wages  and  fringe  benefits 
applicable  at  the  beginning  0/  the  renewal 
option  period.  (2)  an  tncreaaed  or  decreased 
wage  determination  otherwise  applied  to  the 
contract  by  operation  of  law,  or  (3)  an 
amendment  to  the  Fair  Labor  Standard*  Act 
enacted  subsequenl  to  award  of  this  contract, 
affecting  minimum  wage,  which  becomes 
applicable  to  this  contract  under  law,  the 
Contractor  increase*  to  decrease*  wages  or 
fringe  benefit*  of  employee*  working  on  this 
contract  to  comply  thereia  the  contract  pnce 
or  contract  unit  pnce  labor  rate*  will  be 
adjusted  to  reflect  such  increases  or 
decr»»a»p*  Any  adjustment  will  be  limited  to 
increase*  or  decrease*  in  wages  or  fnnge 
benefits  as  deacnbed  above,  and  Ihe 
coruximitant  increases  or  decreases  in  social 
secunty  and  unemployment  taxes  and 
workmen  s  compensation  insurance,  but  shall 
not  include  any  amount  for  general  and 
administrative  coats,  overhead,  at  profits,  in 
firm  fixed  pnce  contracts,  the  adJMtment  will 
be  based  on  labor  hours  specified  m  the 
Schedule  for  the  particular  option  period.  In 
time  and  matenal  contracts  and  labor-hour 
contract*,  tha  contract  unit  price  set  forth  in 
the  Si.hedule  will  be  adjusted. 


(d)  The  Contractor  shall  notify  the 
Contracting  Officer  of  any  increases  claimed 
under  this  clause  within  thirty  (30)  days  after 
the  effective  date  of  the  wage  change,  unless 
this  period  is  extended  by  the  Contracting 
Officer  in  writing.  In  the  case  of  any  decrease 
under  this  clause,  the  Contractor  shall 
promptly  notify  the  Contracting  Officer  of 
such  decrease,  but  nothing  herein  shall 
preclude  the  Government  from  asserting  a 
claim  within  the  period  permitted  by  law.  The 
notice  shall  contain  a  statement  of  the 
amount  claimed  and  any  other  relevant  data 
in  support  thereof,  which  may  reasonably  be 
required  by  the  Contracting  Officer.  Upon 
agreement  of  the  parties,  the  contract  price  or 
contract  unit  price  labor  rates  shall  be 
modified  in  writing.  Pending  agreement  on,  or 
determination  of,  any  such  adjustment  and  it* 
effective  date,  the  Contractor  shall  continue 
performance. 

(e)  The  Contracting  Officer  or  an 
authorized  representative  shall,  until 
expiration  of  three  (3)  years  after  final 
payment  under  the  contract  have  access  to 
and  the  right  to  examine  any  directly 
pertinent  books,  documents,  papers  and 
records  of  the  Ckintractor. 

(End  of  clause) 

18S2.232-22a(Ml1»S2.232-2S    [Rwnovvd] 

f.  Sections  1652.232-22  and  1852.232- 
25  are  removed. 

g.  Sections  1852.232-75. 1852.232-77. 
1852,232-80, 1852.232-81,  and  1852.232- 
82  are  revised  to  read  as  follows: 

1SS2.232-75    SMurlty  tor  advanc* 
pajfiiMvits. 

As  prescribed  in  1832.412.  insert  the 
following  clause: 

Security  for  Advance  Payments  (March  19S9) 

During  the  period  of  time  that  advance 
payments  may  be  made  under  this  contract 
and  so  long  as  they  remain  unliquidated,  the 
Contractor  shall  not  mortgage,  pledge,  or 
otherwise  encumber,  or  permit  to  be 
encumbered,  any  of  the  Ck)ntractor's  assets 
now  owned  or  hereafter  acquired,  or  permit 
any  preexisting  mortgages,  liens,  or  other 
encumbrances  to  remain  on  or  attach  to  any 
assets  of  the  Contractor  that  are  allocated  to 
the  performance  of  this  contract  and  with 
respect  to  which  the  Government  has  a  lien 
under  this  contract  without  the  Contracting 
Officer's  prior  written  consent. 

(End  of  clause) 

18S2.232-77    LhnKation  of  funds  (flxMf- 
pric*  contract). 

As  prescribed  in  1832.705-270(a), 
insert  the  following  clause.  Contracting 
officers  are  authoiized,  in  appropriate 
cases,  to  revise  clause  paragraphs  (a), 
(b),  and  (g)  to  specify  the  work  required 
under  the  contract,  in  lieu  of  using 
contract  item  numbers.  The  60-day 
period  may  be  varied  from  30  to  90  days, 
and  the  75  percent  from  75  to  85  percent; 

Limitation  of  Fund*  (Hxed-Prica  (kmtract) 
(March  1989) 

(a)  Of  the  total  price  of  items 

through .  the  sum  of  S is 


presently  available  for  payment  and  allotted 
to  this  contract.  It  is  anticipated  that  from 
time  to  time  additional  funds  will  be 
allocated  to  the  contract  in  accordance  with 
the  following  schedule,  until  the  total  price  of 
said  items  is  allotted: 

Schedule  for  Allotment  of  Funds 


Date. 


.  Amounts . 


(b)  The  Contractor  agrees  to  perform  or 
have  performed  work  on  the  items  specified 
in  paragraph  (a)  above  up  to  the  point  at 
which,  if  this  contract  is  terminated  pursuant 
to  the  Termination  for  Convenience  of  the 
Government  clause  of  this  contract  the  total 
amount  payable  by  the  Government 
(including  amounts  payable  for  subcontracts 
and  settlement  costs)  pursuant  to  paragraphs 
(f)  and  (g)  of  that  clause  would.  In  the 
exercise  of  reasonable  judgment  by  the 
(Contractor,  approximate  the  total  amount  at 
the  time  allotted  to  the  contract  The 
(Contractor  is  not  obligated  to  continue 
performance  of  the  work  beyond  that  point 
The  (Government  is  not  obligated  in  any  event 
to  pay  or  reimburse  the  Ck)ntractor  more  than 
the  amount  from  time  to  time  allotted  to  the 
contract  anything  to  the  contrary  in  the 
Termination  for  (^nvenience  of  the 
Government  clause  notwithstanding. 

(c)  (1)  It  is  contemplated  that  funds 
presently  allotted  to  this  contract  will  cover 
the  work  to  be  performed  until . 

(2)  if  funds  allotted  are  considered  by  the 
Contractor  to  be  inadequate  to  cover  the 
work  to  l>e  performed  until  that  date,  or  an 
agreed  date  substituted  for  it  the  (Contractor 
shall  notify  the  Contracting  Officer  in  writing 
when  within  the  next  60  days  the  work  will 
reach  a  point  at  which,  if  the  contract  is 
terminated  pursuant  to  the  Termination  for 
Convenience  of  the  (Government  clause  of 
this  contract  the  total  amount  payable  by  the 
(Government  (including  amounts  payable  for 
subcontracts  and  settlement  costs)  pursuant 
to  paragraphs  (f)  and  (g)  of  that  clause  will 
approximate  75  percent  of  the  total  amount 
then  allotted  to  the  contract 

(3)  (1)  The  notice  shall  state  the  estimated 
date  when  the  point  referred  to  in  paragraph 
(c)(2)  above  will  be  reached  and  the 
estimated  amount  of  additional  funds 
required  to  continue  performance  to  the  date 
specified  in  paragraph  (c)(1)  above,  or  an 
agreed  date  substituted  for  it. 

(ii)  The  Contractor  shall,  60  days  in 
advance  of  the  date  specified  in  paragraph 
(c)(1)  above,  or  an  agreed  date  substituted  for 
It  advise  the  Contracting  Officer  in  writing  as 
to  the  estimated  amount  of  additional  funds 
required  for  the  timely  performance  of  the 
contract  for  a  further  period  as  may  be 
specified  in  the  contract  or  otherwise  tigreed 
to  by  the  parties. 

(4)  If,  after  the  notification  referred  to  in 
subdivision  (3)(ii)  above,  additional  funds  are 
not  allotted  by  the  date  specified  in 
paragraph  (c)(1)  above,  or  an  agreed  date 
substituted  for  it  the  Contracting  Officer 
shall,  upon  the  Contractor's  written  request 
terminate  this  contract  on  that  date  or  on  the 
date  set  forth  in  the  request  whichever  is 
later,  pursuant  to  the  Termination  for 
(Convenience  of  the  (Government  clause. 

(d)  When  additional  funds  are  allotted  from 
time  to  time  for  continued  performance  of  the 


work  under  this  contract  the  parties  shbl) 
agree  on  the  appUcabte  penod  of  contract 
performance  to  be  covered  by  these  funds. 
The  provisions  of  paragraphs  (b)  and  (c) 
above  shall  apply  to  these  additional  allotted 
funds  and  the  substituted  date  pertaimng  to 
them,  and  the  contract  shall  be  modified 
accordingly. 

(e)  If,  solely  by  reason  of  the  (Government  s 
failure  to  allot  additional  funds  in  amounts 
sufficient  for  the  timely  performance  of  this 
contract  the  (Contractor  incurs  additional 
costs  or  18  delayed  in  the  performance  of  the 
work  under  this  contract  and  if  additional 
funds  are  allotted,  an  equitable  adjustment 
shall  be  made  in  the  price  or  prices  (including 
appropriate  target  billing,  and  ceiling  pnces 
where  apphcable)  of  the  items  to  be 
deUvered.  or  in  the  time  of  deliver)',  or  both 

(f)  The  (Government  may  at  any  time  before 
termination,  and,  with  the  consent  of  the 
Contractor,  after  notice  of  termination,  allot 
additional  funds  for  this  contract. 

(g)  The  provisions  of  this  clause  with 
respect  to  termination  shall  in  no  w^  be 
deemed  to  limit  the  rights  of  the  Government 
tmder  the  default  clauae  of  this  contract  The 
provisions  of  this  Limitation  of  Fund*  clause 
are  limited  to  the  work  on  and  allotment  of 
funds  for  the  items  set  forth  in  paragraph  (a) 
above.  This  clause  shall  become  inoperative 
upon  the  allotment  of  funds  for  the  total  price 
of  said  work  except  for  rights  and  obligatioru 
then  existing  under  this  clause. 

(h)  Nothing  in  this  clause  shaD  affect  the 
right  of  the  (Government  to  terminate  this 
contract  pursuant  to  the  Terminabon  for 
(Convenience  of  the  (Government  clause  of 
this  contract 

(End  of  clause) 

1852.232-80    Data  of  Incurrcnc*  of  costs. 

As  prescnbed  m  1832.705-270(b). 
insert  the  following  clause: 

Date  of  Incurrence  of  Costs  (March  IWS) 

Tlie  Contractor  shall  be  entitled  to 
reimbursement  for  costs  incurred  on  or  after 

. m  an  amount  not  to  exceed 

S that  if  incurred  after  this 

contract  had  been  entered  into,  would  have 
been  reimbursable  under  this  contract 

(End  of  clause) 

1852,232-«1    Corrtract  fimdirtg. 

As  prescribed  in  1832.705-270(c). 
insert  the  following  clause: 

Contract  Funding  (March  1988) 

(a)  For  purposes  of  pa>irient  of  cost 
exclusn-e  of  fee.  in  accordance  with  the 
Umiiation  of  Funds  clause,  the  total  amount 
allotted  by  the  (Government  to  this  contract  is 

$_ .  This  allotment  is  for  $ 

and  covers  the  following  penod  of 
p>erformance- 

(b)  .An  additional  amount  of  $ is 


obligated  under  this  ccitract  for  payment  of 
fee. 
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(End  of  cla«a«) 


Aj  prMcnbed  in  18a2.502--47U.  iiwsri 
iha  fuiiowmg  clause: 

gubmlwinw  of  K«quM«»  for  Pi  uy  ■— 
PayoMota  (March  IMS) 

The  Contractor  ihall  wqueal  prugnia* 
payin«nt*  in  accordanca  with  tha  Pn^ttrwaa 
Paymanta  clanaa  by  •ubmtMinn  to  tha 
ContTi'Hnu  OfTW»T  an  ortgfnal  and  two 
eopiaa  of  StandMd  Forra  (SF)  1443. 
QUmtTuctcr'*  R«qnsal  (or  Ptumaaa  Paymant 
and  (it*  ooolracfair't  tnvoica  (if  applKable) 
Th*  Contracting  Ufflcar  i  afficm  w  tha 
(laai|inai«<i  bUlinf  affloa  ior  pra^vaa 
payrnfrnl*  kir  purpoaea  of  the  Prumpl 
Payineiil  dauaa 

l^jul  ()/  tJauaa) 


1Sft2.193-1     (MHnovwJI 

h.  Section  1852.233-1  i»  removtrd. 

I.  S«;tion«  l«5i235-7a  ia6Z235-71, 
and  1A52.23V72  are  reviaed  to  read  aa 
follows. 


A«  preacribed  in  1835.0T0(a),  msert  the 
following  claose- 


wd  TarhBtnal  lafaiwaSna  Sarvtoa 

{*)  Tha  Conlrartar  ihwiU  m»h»  Aa  taUeat 
practioabia  uaa  of  iha  aaratoaa  paovtdad  bf 
tha  NASA  SciaatiAc  and  TacimicaJ 
Infonnatlon  PadlJty  (STIF)  dtirtnj  tha 
cooduii  of  raaearch  undar  thia  contract  Tba 
Contractor.  If  not  alraady  rauMtarad  with 
STIF.  la  an<:oura||«d  to  rfr^atar  by  axacutlng 
BKpraaa  ragiitratlon  forma  that  wtM  (1)  ba 
pruvidcNl  by  Si  IK  and  (2|  Inform  the 
t^ontraclor  at  tba  pr«dac<a  aad  aarvtoaa 
ivailahla  lo  aupf^urt  of  work  uadar  tha 
rontrart 

|b|  NASA  raaffrraa  ttw  right,  tf  any 
•<:i«aUfk  and  tarhairal  tafarBaOoa  iwqiiaatad 
la  unavailabla.  to  ao  notify  tha  Contractor 
NASA  I  falhva  to  famMi  airy  tnfonnatton 
raquaalad  ahaH  aat  antttW  iSa  Contractor  lo 
*n  aqiMtabte  adtaatnaaot. 

Ihjid  of  rlaua^l 


As  pres<Tib«d  In  1835  07Q(bt.  maerl  the 

fiillowinx  cltfua«i 

K.ay  Paraoooal  and  Facililiaa  (Marcii  IMS) 

(a)  Tha  paraonnal  and/or  fauiltl«a  ltat«d 
bnlow  (or  ipai.tftad  In  tha  contract  Vhndale) 
ara  c'.onaidar«d  aaaanUai  to  tha  wori  balog 
parfurmad  undar  thla  contract   B*>fon< 
ntmovlng.  raplactnu.  or  dhrartlnf  any  of  tba 
llatiKt  or  ipacllWd  paraonad  or  (acthtMw.  tha 
(kxitractur  ahall  (1|  notify  tha  Cnatractinti 
Of^car  raaaonably  in  advanca  and  (2|  aubmit 
liialifti  alion  (iiududing  (Mtipoaad 
•ubatilutloaal  in  (uffUjanl  detail  lo  parmil 
avalualion  of  Iha  impact  on  Ihii  ixinlract 

|b|  The  Ciintractor  shall  make  no  dlveratim 
without  Iha  Cnatrarlln)!  Officar'a  written 
C4ina«mt.  PrnvKkni  That  the  (xmtractind 
(KflifT  may  ratify  in  wrUiiit{  'he  propoaad 


chan^,  and  that  raltflcation  ahaU  conatttute 
the  Contracting  Offtoar'i  oonaent  rwjalrad  by 
thia  clauaa 

fc)  Tha  Ital  of  paraonne^  and/or  facthliea 
(•hown  below  or  aa  apaciflad  In  the  contract 
Schedule)  may.  with  the  conaent  of  the 
contracting  partiaa.  ba  amaoded  from  tana  to 
time  during  the  courae  of  the  contract  to  add 
or  delete  pcraonnal  and/or  facihtiea. 

|Liat  hara  tha  paraanoal  and/or  (acilitiea 
conaidarad  aaaantlaL  uniaaa  they  are 
•pedfiad  in  the  contract  Schedule  J 

fEnd  of  clauae) 


M62.2S6-77 

reporting. 

A«  prescribed  In  1835.070(c 
following  provision. 

PWa  far  Na«*  TachDolofy 


insert  the 


fHUm^ 


The  Offi-ror  thall.  In  tba  propoaal  Ui 
rf>sponaa  to  thla  aolicilatloa  provide 
eatunatea  of  the  coat  and  manpower 
raquirementa  to  perforra  tha  new  technology 
r«piorttng  raoalred  by  the  clauaa  at  18S2.227- 
TtX  New  TacnnoJosy.  which  ia  to  ba  Included 
In  any  raaultiag  contract  In  addttioo.  If 
•elected  for  oagotiatlaa.  tha  Offeror  will  be 
required  to  aubmJt  for  approval  ttafora 
contract  axecutioo  a  detailed  plaa  aettlng 
forth  tba  manner  tn  which  the  Offeror  will 
meal  tha  new  technology  reportli^ 
re<)uir*inenta  of  tha  New  Techaology  clauae. 
Thia  plan  ahall.  at  a  mlalmum — 

(a)  IdetxUfy  the  apad/k  area*  of  technical 
afforl  that  ara  conalderad  Ukaiy  to  fenerate 
new  technology; 

(b)  Daacnba  tha  maaiu  by  which  protect 
auparvlaory  and  technical  paraoonei  wlD  be 
advtaad  of  tha  raaponaibUltlaa,  dataila.  and 
banaflta  of  new  technology  rvportln^ 

(c)  Daacrlba  tha  procadurea  lo  ba 
aatabliahad.  maintained,  and  followed  for 
rvvtawlng  tha  aflorl  lo  hm  un<lertaken  (or  the 
purpoaea  of  tdanuilcadoo  and  reporting 
(dlacloaure)  of  new  technology  within  the 
tuna  penoda  and  tn  tha  aunner  praacribed  by 
tha  New  Technology  clauaa: 

|d|  Daacrlba  tha  procedure  (or  timely 
•ubmiaaiuo  of  tha  Lnlerua  and  Bnal  new 
technology  raporti  required  by  the  New 
Technology  clauaa. 

|e)  Daacnbe  tha  procedurea  fur  (1)  aalecting 
either  NASA  •  New  Tachnology  clauaa  or 
another  patent  rtghia  clauae  for  iocluaion  la 
•ubcontracta  having  aa  a  purpoaa  the  conduct 
of  experimental,  developmental.  raaearxiL 
dealgn.  or  engineering  work,  and  (2)  provldlag 
pmmpi  nuuricatloo  of  either  tha  award  of 
iu(Ji  fubcontracta  or  a  aubcontractar'a 
refusal  tu  accept  tha  clauae;  and 

(f)  IdenUfy  the  lndivtdual|ij  aaatgned 
lubalantlal  and  ipeclTic  responsibilatiaa  fur 
eni urlng  compliaace  with  tha  raquirementa  of 
the  New  Technology  ciauaa.  aa  well  aa  Ibeir 
qiialificationj  and  organizational  placement 
lo  diachanie  thaae  reaponaibilitiea 

I  Kind  of  proTtaion ) 


1S82.2M-70    (RaMOVHl] 

).  S«ction  1862-230-70  is  mnoved. 

k   SM:tiona  ia&2.235-n.  18&2.23e-72. 
and  18S2.242'70  are  mrtaed  lo  rnad  ■• 

follow* 


1862.29S-71     AddNtWor 

A*  prescribed  in  1836.370(a).  insert  the 
following  proviaion: 

AddUva  or  Daductiva  iimm»  Qiiarcfa  IMS) 

(a)  Tha  low  indder  for  purpoeaa  otf  award 
shall  be  the  coaforming  reapoMaibla  bidder 
offering  the  low  agiiti|p«e  — iiiaiil  for  tha  firat 
or  haae  bid  IIbbl  plea  or  aibiM  (a  order  of 
priority  Usted  in  the  8chedide|  thoae  additive 
or  dedoctlva  bid  Itetae  proridiiig  Ike  ■oat 
teaturea  of  the  work  artthtn  the  fonda 
dctemuned  by  the  Covemvent  to  be 
available  before  bade  are  opetted.  if  addltkon 
of  another  bid  Item  in  the  bated  order  of 
priority  would  aiake  the  award  exceed  thoae 
funda  for  all  bidder*.  H  ahall  be  akipped  and 
tha  next  aubeeqnent  addittva  bid  Item  in  a 
lower  amoont  ahall  be  added  for  each  bid  tf 
award  on  It  can  be  made  within  tha  funds. 

(b)  An  example  for  one  bid  la  an  amount 
available  of  tUXUKia  a  bidder!  beae  bid  of 
t8S.00a  and  foor  succeeatve  additlvea  of 

rioooa  taooa  tft.o(n.  and  Kooa  in  this 

example,  the  aggregate  amount  of  the  bid  for 
purpoeea  of  award  would  be  tMJOOa  for  the 
base  bid  plua  the  firat  and  fourth  additives, 
the  second  and  third  additives  being  akipped 
becauae  either  of  them  would  cauae  the 
aggregate  bid  to  exceed  tlOOUXX). 

|c)  All  bida  ahaU  ba  evaluated  on  the  baais 
of  the  same  additive  or  dedactiva  bid  MeMs. 
The  bated  order  at  priority  moat  be  followed 
only  (or  dettnnining  the  low  bidder.  After 
determination  of  tba  tow  bidder,  award  is  the 
beat  tntereats  of  the  Government  may  be 
made  to  that  bidder  oa  lla  baae  bid  md  any 
combination  of  its  additive  or  dedadive  bid 
itema  (or  which  funds  ara  detamiaad  to  tte 
available  at  the  time  of  tha  award,  provided 
that  award  of  the  combination  of  bid  Items 
doaa  not  exoead  the  aaaoaot  oHeiad  by  any 
other  conibmung  reaponatbla  iuddar  (or  the 
same  comhmation  of  bid  ilema. 

(End  of  proviaion) 

i»s2j3s-7a  aws  wwi  w«  piioM. 

As  prescribed  in  1838.370(b).  Insert  the 
fallowing  provision; 

Bids  WMk  Unit  Prtoaa  (M«x:h  MS*) 

(a)  All  extensions  of  the  unit  prices  bid  will 
be  subK^t  lo  veriflcatioo  by  the  GovemmenL 
If  there  is  variation  between  the  unit  price 
and  any  extended  amounta,  the  luut  pnce  will 
be  considered  lo  be  the  bid 

(b)  If  a  modification  to  a  bid  based  on  unit 
prices  thai  provides  for  a  lump  saai 
ad|ustment  to  the  total  estimated  cost  is 
submitted,  the  application  of  the  lump  sum 
ad|u(taient  to  each  unit  pnce  In  the  bid  musl 
be  stated  If  il  is  not  staled,  the  lump-sum 
ad|ustment  shall  be  apphed  on  a  pro  rata 
baaia  lo  every  unit  prKa  in  the  bid. 

(End  of  pr<»viaion) 

1S52X^7e    TactMitca«  dirwctton. 

As  pr«?acribed  In  1842.7001.  insert  the 
following  clauae: 

Tachalcal  Oiraotlaa  (March  ISM) 

\a]  Performance  of  the  work  under  this 
contract  ts  eub+ect  to  the  wiitteti  technical 
dirprtKm  of  the  Contracting  Officer  TechnimI 


Representative  (COTR),  who  shall  be 
specifically  appointed  by  the  Contracting 
Officer  in  wribag  in  aooordance  tvith  NASA 
F/\R  Suppleflsent  \M.2JU0.  'Technical 
direction"  meana  a  directiTe  to  the 
Contractor  that  approves  approaches. 
solutioaa.  deaigna,  or  retinemeata;  TiUs  in 
details  or  otherwise  completea  the  general 
description  of  work  cr  documentation  itena; 
shifts  emphasis  among  work  areas  or  tasks; 
or  fumisbe*  similar  instructioa  to  tite 
Contractor.  Technical  direction  tnclndea 
requiring  studies  and  parsnit  of  certain  lines 
of  inquiry  regarding  matters  ivithin  the 
general  tasks  and  requirenenta  in  Section  C 
of  thia  contract. 

(b)  The  COTR  does  not  have  the  authority 
to.  and  shall  not,  issue  any  instruction 
purporting  to  be  technical  direcbon  that — 

(1)  Constitutes  an  assignment  of  additional 
work  outside  the  statement  of  work; 

(2)  Constitutes  a  change  as  denned  in  the 
changes  clause: 

(3)  In  any  manner  causes  an  increase  or 
decrease  in  the  total  estimated  contract  cost, 
the  fixed  fee  (if  any),  or  the  time  required  for 
contract  performance; 

(4)  Changes  any  of  the  expressed  teraas. 
conditions,  or  specifications  of  the  contract 
or 

(5)  Interferes  with  the  contractor's  rights  to 
perform  the  terms  and  conditions  of  the 
contract. 

(c)  All  technical  direction  shall  be  issued  in 
writing  by  the  COTR. 

(d)  The  Contractor  shall  proceed  prompdy 
with  the  performance  of  technical  direction 
duly  issued  by  the  COTR  in  the  manner 
prescribed  by  this  clause  and  wathin  the 
COTR's  authority.  If.  in  the  Contrax:tar's 
opinion,  any  instruction  or  direction  by  the 
COTR  falls  within  any  of  the  categories 
defined  in  paragraph  (h)  above,  the 
Contractor  shall  not  proceed  but  shall  notify 
the  Contracting  Officer  in  writing  within  5 
working  days  after  receiving  it  and  shall 
rt^quest  the  Contracting  Officer  to  take  action 
as  described  in  this  clause.  Upon  receiving 
this  notification,  the  Contracting  Officer  shall 
either  if  sue  an  appropriate  contract 
modification  wlthm  a  reaaooable  time  or 
advise  the  Contractor  in  writing  tvithin  30 
djys  that  the  instruction  or  direction  ia — 

(1)  Rescinded  in  its  entirety;  or 

(2)  Within  the  scope  of  the  contract  and 
does  not  constitute  a  change  under  the 
changes  clause  of  the  contract  and  that  the 
Contractor  should  proceed  promptly  with  Its 
performance. 

(e)  A  failure  of  the  contractor  and 
contracting  ofBcer  to  agree  that  the 
instroctioo  or  directioo  is  both  within  the 
grope  of  the  contract  and  does  not  constitute 
a  change  under  the  changes  clause,  or  a 
failure  to  agree  upon  the  contract  action  to  be 
taken  with  respect  to  the  instroction  or 
direction,  shall  be  sab)ect  to  the  Disputes 
clause  of  this  contra  cL 

(f)  Any  sctionB(s)  taken  by  the  contractor 
in  response  to  any  direction  given  by  any 
person  other  than  the  Contracting  Officer  or 
tlie  COTR  ahall  be  st  the  Contractor's  risk. 


(End  of  clause) 

Alternate  I  (March  1989) 

As  prescribed  in  lM2.70(n(b).  substitute 
Alternate  1  as  paragraph  (d)  of  the  basic 
clause. 

(d)  The  Contractor  shall  proceed  promptly 
with  the  performance  of  technical  directions 
duly  issued  by  the  COTR  in  the  manner 
prescribed  by  this  clauae  and  within  the 
COTR's  authority.  If.  in  the  Contractor's 
opinion,  any  instruction  or  direction  by  the 
COTR  falls  within  any  of  the  categories 
defmed  in  paragraph  (b]  above,  the 
Contractor  shall  not  implement  instruction  or 
the  direction  but  shall  notify  the  Contracting 
Officer  in  accordance  with  the  Notificaboo  of 
Changes  clause  [FAR  52.243-7)  of  this 
contract 

1852.243-1, 18S2.243-2, 1852.243-3 

[Removed] 

1.  Sections  1852.243-1, 1652.243-2,  and 
1852.243-^  are  removed. 

m.  Sections  1852.243-70,  lBS2.245-7a 
1852.245-71, 1852.245-72. 1852.245-73. 
1852.245-75, 1852.245-77, 1852.245-78, 
1852.245-79. 1852.245-80, 1852.246-70. 
1852.247-7a  1852.247-71, 1852.247-73. 
1852.249-72.  and  1852.252-70  are  revised 
to  read  as  follows: 

1852.243-70    Engliieertne  change 
proposals. 

As  prescribed  in  1843.205-7a  insert 
the  following  clause  with  any 
appropriate  alternates: 

Engineeiing  Change  Proposals  (March  1989) 

(a)  The  Contracting  Officer  may.  at  any 
time,  request  ia  writing  that  the  (Jontractor 
prepare  and  submit  an  engineering  change 
proposal  (ECP).  as  that  term  is  defined  in 
DOD-STCM80A.  Upon  receiving  this  request 
the  Contractor  shall  submit  to  the  Ckintracting 
Officer  the  mfonnation  specified  by.  and  in 
the  format  required  by,  paragraph  4.6  of 
DOD-STD-tSOA. 

(b)  The  ECP  shall  include  a  "not-to-exceed" 
price  and  delivery  adjustment  or  a  "nol-less- 
than"  price  and  «lelivery  adiustment 
acceptable  to  the  Contractor  if  the 
Government  subsequently  orders  the 
proposed  change.  If  the  change  is  ordered,  the 
equitable  sdjustiivent  to  the  contract  shall  not 
be  greater  than  the  "not-to-exceed"  or  less 
than  the  "not-less-than''  amount  This 
paragraph  (b)  does  not  preclude  revision  or 
correction  of  an  ECP  in  accordance  with 
paragraphs  4.10  and  4.11  of  MIL-STEM80A. 
Concurrent  with  the  submission  of  any  ECP 
under  this  contract  the  Contractor  shall,  in 
accordance  with  FAR  15.804-6,  submit  to  the 
Contractiiig  Officer  a  completed  Standard 
Form  1411,  Contract  Pricing  Proposal  Cover 
Sheet.  At  the  time  of  agreement  upon  the 
price  of  the  ECP,  the  Contractor  shall,  in 
accordance  with  15.804-2  and  15.804-4, 
submit  to  the  Contracting  Officer  a  signed 
Certificate  of  Current  Cost  or  Pricing  Data. 

(End  of  clause) 
Alienate  I  (March  1989) 

As  prescribed  in  1843.205-7U(b),  add  die 
(.allowing  paragraph  (c)  to  the  basic  dause. 


(c)  If  the  pnce  adjustment  proposed  for  any 
Contractor-ongmated  EXIT  (excluding  any 
Govemment-rpquested  ECP  or  value 

engineering  change  proposal]  is 

[insert  percent  of  contract  pnce  or  dollar 
value.]  or  less,  the  change  shall  be  made  at 
no  adjustment  to  the  contract  pnoe 

Ahemate  D  (March  1989) 

As  prescribed  in  1843.205-70ib)  substitute 
the  foUowiog  sentence  for  the  second 
sentence  in  paragraph  (bl  of  the  basic  dause 

Chemge  orders  issued  m  accordance  wiib 
the  changes  clause  of  this  contract  shall  no! 
be  considered  an  authorixauon  to  the 
Contractor  to  exceed  the  estimated  cost  ld 
the  contract  Schedule,  io  the  abisence  cf  s 
statement  in  the  change  order  or  other 
contract  modification  increasing  the 
estimated  cost 

1852^45-70    Acqulsraon  of  existing 
government  equipment 

As  prescribed  in  1845.106-70fa).  insert 
the  following  clause: 

Acquisitkm  of  Cantrally  Reportable 
Equipmeat  (March  1989) 

(a)  "Centrally  reportable  equipment"  as 
used  in  this  clause,  means  plant  equipmenl. 
special  test  equipment  (including 
components),  special  tooling,  and  non-flight 
space  property  (including  groimd  support 
equipment)  (1)  generally  commeraaliy 
available  and  used  either  as  s  separate  item 
or  as  a  component  of  a  system.  (21  having  an 
acquisition  cost  of  $1X100  or  more  (unless  s 
lower  threshold  is  specified  elsewhere  in  this 
contract),  and  (3J  is  identifiable  by  a 
manufacturer  and  model  number 

(b)(1)  Before  acquiring  (including  acquiring 
by  fabricating)  any  item  of  centrally 
reportable  equipment  under  this  contract 
(unless  for  incorporation  into  flight ^jualified 
or  flight-monitonng  deliverable  end  items), 
the  Contractor  shall  provide  to  the 
Contracting  Officer,  at  the  earliest  possible 
date,  a  description  of  the  item  suffiuentJy 
detailed  to  enable  screening  of  existing 
Government  inventories. 

(2)  For  this  purpose,  the  Contractor  shall  (i) 
prepare  a  separate  DD  Form  1419.  EKX) 
Industrial  Plant  Equipment  Requisition,  for 
each  item  of  centrally  reportable  equipment 
to  be  acquired  and  (ti)  forward  it  through  the 
Contracting  Officer  to  the  NASA  Equipment 
Management  System  (NEMS)  Coordmator  el 
the  cognizant  NASA  Installation  at  least  30 
days  in  advance  of  the  date  the  Contractor 
intends  to  acquire  or  begin  fabncating  the 
item.  If  a  certificate  of  non-evailability  u  not 
received  within  that  period.  ti>e  Conti^ctor 
may  proceed  to  acquire  the  item,  subject  to 
any  other  applicable  provisions  of  this 
contract  Instructioos  for  preparing  the  DD 
Form  1419  are  contained  in  NASA  FAR 
Supplement  1845.7103.  The  same  data  may  be 
provided  in  an  ahemate  formal  when 
requesting  other  than  Defense  Industrial 
Plant  Equipment  Center  (DIPEC)  controlled 
items. 

(3)  Upon  receiving  the  item  desGnt>ed  on 
the  DD  Form  1419  (regardless  of  whether  it  is 
Contractor-aoqoired  or  Government - 
furnished),  the  Contractor  shall  prepare  and 
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iubniii   I  1)1)  Kiirm  1  ;V42  or  e<juiv(«l«n!  d«l«.  In 

•  <:<  cin1«n<«  with  NASA  FAR  SupplemrnI 
IMS  S<)^  «'l) 

(End  of  d«u»«) 

1  •S2J4ft-  7 1     instaMetton-provMed 
Oov«rTwn«nt  property. 

As  pre8cnS«»d  in  lft45  106- 70(b).  insert 
the  fulinwrnx  ciliiuse 

InslaiUtloo-Providad  Govaramwil  Prop«fty 
(MwcklMil 

(•)  In  performance  of  work  under  thli 
conlr«c  I.  certain  C^ivemment  pniperty 
l<lenlin«Ki  in  the  conlriicl  ihall  be  made 
available  to  the  (.onlrartor  on  a  no-charjie 
for  ua«  baiit  by  the  inalallation  i  Supply  and 
Kijulpmenl  Mananemenl  Officer  That 
pn>per1y  (hall  be  utiliied  in  th«  perform«n( « 
of  thif  contract  at  the  initallalion  that 
pn)vlded  the  property  or  it  iucii  other 
inatallationa  or  loraluma  ai  may  t>e  apeclfled 
elaewhere  in  Ihii  contract   l!nder  thu  clauae, 
the  (^)vomment  retain*  accountability  for  ai 
well  aa  title  to  the  property   and  the 
Contractor  anume*  u»er  reaponaibilitiee 
proacnbed  In  the  inatallation  property 
manajjement  directivBi  lilted  elaewhere  in 
Ihit  contract 

(b|  (1|  The  ofTicial  accountable 
reconikoepinn  and  Tinancial  control  and 
reporting  of  the  pmperty  lutiject  to  thii 
clauae  ihall  be  retained  by  the  (.Government 
and  icxomplnhed  by  the  inalallation  • 
Supply  and  EtjuipmenI  Man«f{ement  and 
Kinanclal  Management  Offir^ra   However 
the  titjvomment  will  provide  the  Contractor  a 
record  of  all  itema  of  iuch  property   including 
copie*  of  all  tranaaction  document*  uaed  to 
de8<Tit>e  chariget  to  this  re<;ord  The 
Contractor  ihall  maintain  thii  recon)  and 
tranaaction  documentation  in  tuch  a 
condition  that,  at  any  ilajje  of  i  omplftion  of 
wori  under  Ihii  contract,  the  itatua  nf  the — 
property   includinjj  Unation.  utiliiation. 
conaumplion  rate   and  identification,  can  b^- 
readily  aai:ertained 

|2|  The  Contractor  ihall  also  aithere  to  all 
other  pnxeclurea  (and  be  aubiect  to  lanctioni 
related  to  thoee  pr<x,edure«)  pre»cnt>ed  by 
the  initallation  •  dirrn  tor  that  have  been 
••tabliihed  for  the  management  of 
Inalallation  property  The  reconia  and 
documentation  thall  be  made  available.  u(Min 
rmjueat.  to  the  Initallation  «  Supply  and 
E<juipment  Management  Officer  and  any 
other  formally  doaignated  repreaentativea  of 
the  C(»n  tract  ing  Officer 

(i  )  If  the  tkivemment  faili  to  pnivide  the 
Ckivemmeni  property  ipeciTied  in  thu 
contract  and  that  failure  adveraely  afffKti  the 
Contractor  •  ability  to  perform  the  contrai  t. 
the  (k)ntracling  Officer  ihall.  u^m  timely 
written  r«<)ue*t  frt)m  the  C*intractor  (Ij  make 
a  determination  of  the  effect  on  the 
Contractor  and  [l]  e<juitably  ad|uat  the 
contract  in  accordance  with  the  procedure 
provided  in  the  KAR  52  243  change!  clauae  of 
thu  contract   Fujuitable  ad|uilmenti  made 
purauant  to  thu  paragraph  (cl.  however  thall 
not  include  ad|uitmenti  in  fee.  unleaa  the 
proj>erty  to  tw  provuled  wai  deicn^wd  in 

•  pe<  iflc  quantltie*  of  ipecific  itema 

|cl|  Covemment  pn)perty  made  avaiUble 
uniler  thu  clauae  ihall  in  every  reipecl  be 
iub(e<-t  to  the  pmviiion*  of  the  FAR  52  245 


GijvemmenI  property  clauae  of  ihli  contract, 
except  at  provided  in  paragraph*  (a),  (b).  and 
(c)  above  and  a*  may  otherwite  be  provided 
In  thu  contract  with  retpect  to  (11  the 
Contractor  1  r«»pon»ibilitie»  for  repair  and 
maintenance  of  (^verrunent  property,  or  (2) 
the  Contractor  1  liability  for  any  loai  of  or 
damage  to  tuch  property  that  it  attributable 
to  the  Contractor  t  failure  to  maintain  and 
adminitter  a  program  for  maintenance  and 
repair  in  accordance  with  tound  induttnal 
practice. 

(End  of  clau»e) 
AltwiMle  I  (VUrdi  liM) 

Ai  preicnbed  in  1945  10ft- 70(b)(3).  Inierl 
the  following  a*  tubparagraph  |b|(3|  of  the 
banc  clauae 

(3)  The  contractor  ihall  not  utilize  the 
Initallation  t  central  receiving  facility  for 
receipt  of  Contractor  awjuired  property 
However  the  Contractor  ihall  provide 
luting!  tuitable  for  ettablithing  accountable 
record*  of  all  tuch  property  received,  on  a 
quarterly  batia.  to  the  Contracting  Officer 
and  the  Supply  and  Fkjuipment  Management 
Officer 

y$i3L2A^T7    Liatmtf  for  Ooyemment 
property  fumtehed  for  repelr  and  servlcee. 
As  prescnbed  in  1845.106-70(c).  insert 
the  following  clause: 

liabUity  for  Covammenl  Property  Fumlabed 
for  Rep^  or  OOtm  ServicM  (Max^  1980) 

(a)  Thu  clau*e  ihall  govern  with  reipect  to 
any  Government  property  fumuhed  to  the 
Contrector  for  repair  or  other  tervice*  that  it 
to  be  returned  to  the  Government  Such 
pntperty   hereinafter  referred  to  ai 
"Government  property  fumuhed  for 
•ervicing,"  *hall  not  t>e  lubfect  to  any  clauae 
of  thu  contract  entitled  Govemment- 
Fumiihed  Property  or  Ciovemment  Property 

(b|  The  official  accountable  recordkeeping 
and  financial  amtrol  and  repxirting  of  the 
property  lubject  to  thu  claute  ihall  be 
retained  by  the  Ciovemment  The  Contractor 
ihall  maintain  adequate  recordt  and 
pnx:eduret  to  enture  that  the  Government 
property  fumuhed  for  tervicing  can  be 
readily  accounted  for  and  identified  at  all 
time*  while  ;n  it*  cu*tody  or  po**es*ion  or  in 
the  cu»t(xly  or  ()<)»»ei*ion  of  any 
lubcontractor 

|(  )  The  Contractor  ihall  be  liable  for  any 
lilt*  or  deitruction  of  or  damage  to  the 
Government  property  fumuhed  for  lervicing 
( 1 )  cauaed  by  the  Contractor*  failure  to 
exercue  *uch  care  and  diligence  at  a 
reaionable  prudent  owner  of  iimilar  property 
would  exerc:i>e  under  timilar  circumitancea. 
or  (2|  luitained  while  the  property  ii  being 
worked  upon  and  directly  retulting  from  that 
work,  including,  but  not  limited  to.  any 
repairing.  ad|uiting.  Intpecfing.  tervicing.  or 
maintenance  operation  The  Contractor  *hall 
not  be  liable  for  loaa  or  deitruction  of  or 
damage  to  (iovemmeni  property  fumuhed 
for  tervicing  retulting  from  any  other  cau»e 
encepl  to  the  extent  that  the  lo»t.  de*tructlon. 
or  damage  u  covered  by  iniurance  (including 
i>-lf  iniursnce  fundi  or  reiervei) 

(d)  In  addition  to  any  iniurance  (including 
•••If  iniurance  fundi  or  reiervei)  earned  by 
the  Contractor  and  in  effect  on  the  date  of 


thu  contract  affording  protection  in  whole  or 
in  part  againit  lott  or  dettruction  of  or 
damage  to  tuch  Government  property 
fumuhed  for  tervicing.  the  amount  and 
coverage  of  which  the  Contractor  agreei  to 
maintaia  the  Contractor  further  agreet  to 
obtain  any  additional  inturance  covenng 
tuch  lot*,  dettruction.  or  damage  that  the 
Contracting  Officer  may  from  time  to  time 
require.  The  requirementt  for  thu  additional 
iniurance  ihall  be  effected  under  the 
procedurei  ettablithed  by  the  FAR  52.243 
change*  clause  of  thu  contract. 

(e)  The  Contractor  ahall  hold  the 
Covemment  harmlet*  and  (hall  Indemnify 
the  Government  againat  all  claims  for  injury 
to  per»on*  or  damage  to  property  of  the 
Contractor  or  other*  anting  from  the 
Contractor*  postettion  or  u»e  of  the 
Govemment  property  fumuhed  for  servicing 
or  an*ing  from  the  presence  of  that  property 
on  the  Contractor*  premise*  or  property. 

(Elnd  of  clause) 

1B52J45-n    FInwtcW  reporUng  of 
Oovemmerrt -owned/ contractor-fteM 
property. 

As  presCi.'u^'J  in  1845.106-70(d).  insert 
the  following  clause  (note  that  when  the 
clause  IS  used  with  its  Alternate  I  or 
Alternate  II,  the  word  "annually"  in 
paragraph  (a)  must  be  replaced  by 
"monthly"  or  "quarterly,"  as 
appropnate): 

Financial  Reporting  of  Covenuneni-Owned/ 
Cootractor-Held  Property  (March  1969) 

(a)  The  Contractor  shall  prepare  and 
*ubmit  annually  a  NASA  Form  1018.  Report 
of  Govemment-Owned/Contractor  Held 
Property,  in  accordance  with  1845  505-14  and 
the  instruction*  on  the  form  and  in  aection 
1845  7101  of  the  NASA  FAR  Supplement, 
except  that  the  reporting  of  ipace  hardware 
•hall  be  required  only  a*  directed  in  clause 
1852.245-78.  Space  Hardware  Reporting,  of 
thu  contract,  if  applicable 

(h)  If  adminutration  of  thi*  contract  ha* 
t>een  delegated  to  the  Department  of  Defense, 
the  onginal  and  three  copie*  of  NASA  Form 
1018  shall  be  «ubmitted  through  the  DOD 
Property  Adminutrator  to  the  NASA  office 
identified  below  If  the  contract  i* 
administered  by  NASA,  the  form*  *hall  be 
*ubmilted  directly  to  the  following  NASA 

office  ^ [Insert  the  address  and 

office  code  of  the  organization  within  the 
cognizant  NASA  in»tallation  responsible  for 
control  and  dutnbution  of  the  NF  1018  ) 

(c)  The  annual  reporting  penod  thall  be 
from  luly  1  of  each  year  to  June  30  of  the 
following  year  TTie  report  thall  be  submitted 
by  |uly  31 

(d)  The  Contractor  agree*  to  insert  this 
reporting  requirement  in  all  first-tier 
subcontract*,  except  that  the  requirement 
thall  provide  for  the  tubmistion  of  the 
lubcontractor*  reporti  to  the  Contractor,  not 
to  the  Govemment.  The  Contractor  ihall 
require  the  tubcontracton'  reporti  to  be 
lubmitted  in  lufficient  time  to  meet  the 
reporting  dale  in  paragrnph  (c)  above 


(e)  The  Osntractor's  report  shall  consist  of 
a  consolidatkn  of  the  snboonlractaTs'  reports 
and  the  ContiBCtar's  own  report. 

(End  of  datise) 


(End  of  clause] 
1S52^4»-77    UctOfI 


AlteieaH  I  (Maech  MM) 

As  prescribed  in  lM5.10S-70(d),  insert  die 
following  paragraph  (c)  for  paragraph  (c)  of 
the  basic  clause  and  modify  paragraph  (a] 
accordingly: 

(c)  The  monthly  report  Is  due  no  later  than 
the  last  day  of  the  month  foUowing  the  month 
being  reported. 

Altetnatall  (Ktech  MM) 

As  prescribed  in  1845.106-70(dl.  insert  the 
foUowing  paragraph  (c)  for  paragraph  (c)  of 
the  basic  clause  and  modify  parapvph  (a) 
accordingly: 

(c)  The  quarterly  report  is  due  no  later  than 
the  last  day  of  the  month  foUowing  the 
quarter  being  reported. 

1852^45-75    TMe  to  eqMlpfnenL 

As  prescribed  in  1845.106-70(0.  insert 
the  following  clanae: 

TiUe  to  Eqai|Miaat  (March  Itt^ 

(a)  In  Bccordance  with  the  FAR  52.245 
Government  property  clause  of  this  contract, 
title  to  equipment  and  other  tangible  personal 
property  acquired  by  the  Ckmtractor  %inth 
funds  provided  for  conducting  research  under 
this  contract  and  having  an  acquisitioa  cost 

less  than  S [Insert  a  dollar  value  not 

lest  than  $5,000]  shall  vest  in  the  Contractor 
upon  acquisition,  provided  that  the 
Contractor  has  complied  with  the 
requirements  of  the  FAR  52.245  Covemment 
property  clause. 

(b)  Upon  completion  or  termination  of  this 
contract  the  Contractor  shall  submit  to  the 
Contracting  Officer  a  list  of  all  equipment 

with  an  acquisition  cost  of  S [Insert  the 

dollar  value  specified  in  paragraph  (a)]  or 
more  acquired  under  the  codtract  during  the 
contract  period.  The  list  shall  include  a 
descriptioa  manufacturer  and  model  number, 
date  acquired,  cost  and  condition 
information,  and  shall  be  submitted  within  30 
calendar  days  after  completion  or 
termination  of  the  contract  in  accordance 
with  Federal  Acquisition  Regulation 
subsection  45.606-5. 

(c)  Title  to  the  property  specified  in 
paragraph  (b)  above  vests  in  the  Contractor, 
but  the  Covemment  retains  the  right  to  dire<:t 
transfer  of  title  to  property  specified  in 
paragraph  (b)  above  to  the  Govemment  or  to 
a  third  party  within  180  calendar  days  after 
completion  or  termination  of  the  contract 
Such  transfer  shall  not  be  the  basis  for  any 
claim  by  the  Contractor. 

(d)  Title  to  all  Govemment-fumished 
property  remains  vested  with  the 
Govemment  (see  the  FAR  52.245  Govemment 
property  clause). 

(e)  Title  to  the  contractor-acquired  property 
listed  below  shall  vest  with  the  Covemment 

[List  any  contractor-acquired  property  for 
which  vesting  of  title  with  the  Ck)vemment  is 
appropriate  or  insert  "None") 


As  prescribed  in  1845.106-70(h),  insert 
the  foUowing  clause: 

Lit  of  Inatallalion-Provided  Property  and 
Sarvioas  (March  1988) 

In  accordance  with  the  Installation- 
Provided  Government  Property  dause  of  this 
contract  the  Contractor  is  authorized  use  of 
the  types  of  property  and  services  Hsted 
below,  to  the  extent  they  are  available,  while 
on-site  at  the  NASA  installation. 

(a)  Office  space,  work  area  space,  and 
utilities.  Tlie  Contractor  shall  use 
CovemBMnt  telephoaes  for  official  pvrposes 
only.  Pay  telephone  stations  are  available  for 
the  convenience  and  ose  of  employees  in 
making  nnofficial  calls,  both  local  and  long 
distance. 

(b)  General-  and  special -purpooe 
equipment  including  office  funtiture. 

(1)  Equipment  to  be  made  available  to  the 
Contractor  for  nse  in  perfonnance  of  this 
contract  on-site  and  at  socfa  other  locations 
as  approved  by  the  Contracting  Officer  is 

listed  in  Attachment [insert 

attachment  Bumber  or  "not  appUcable"  if  no 
equipment  is  provided].  The  Govemment 
retains  eccountebiUty  for  diis  property  imder 
the  Instellation-Provided  Goveniment 
Property  dauae,  regardless  of  its  authorized 
location. 

(2)  If  the  Contractor  acquires  property  as  a 
direct  cost  under  this  contract  this  property 
also  shall  beoome  acooontable  to  the 
Covemment  upon  its  entry  into  the  NASA 
Equipment  Management  System  (NB^)  in 
accordance  with  the  property-reporting 
requirements  <rf  this  contract 

(3)  The  Contractor  shall  not  bring  on-aite 
for  use  under  this  contract  any  property 
owned  or  leased  by  the  Contractor,  or  other 
property  that  the  Contractor  is  accountable 
for  under  any  other  Govemment  contract 
without  the  Contracting  Officer's  prior 
written  approval. 

(c)  Supplies  from  stores  stock. 

(d)  Publications  and  blank  forms  stocked 
by  the  installation. 

(e)  Safety  and  fire  protection  for  Contractor 
personnel  and  facilities. 

(f)  Installation  service  facilities: 

[Insert  the  name  of  the 

facilities  or  "None"]. 

(g)  Medical  treatment  of  a  first-aid  nature 
for  Contractor  persormel  injuries  or  illnesses 
sustained  during  on-site  duty. 

(h)  Cafeteria  privileges  for  Contractor 
employees  during  normal  operating  hours. 

(i)  Building  maintenance  for  facilities 
occupied  by  Contractor  personnel. 

(j)  Moving  and  hauling  for  office  moves, 
movement  of  large  equipment  and  delivery  of 
supplies.  Moving  services  shall  be  provided 
on-site,  as  approved  by  the  Contracting 
Officer. 

(k)  The  responsibilities  of  the  Contractor  as 
contemplated  by  paragraph  (a)  of  the 
Installation-Provided  Government  Property 
clause  are  defined  in  the  foUowing  property 
management  direcbves  and  installation 
supplements  to  these  EKrectives: 

(1)  NHB  420ai,  NASA  Equipment 
Management  Manual 


(2)  NHB  420az  NASA  Equipment 
Management  System  (NEMS)  User  i  Guide 
for  Property  Custodians. 

(3]  SHB  4300.1,  NASA  Personal  Property 
Disposal  Manual. 

(4)  NHB  4100.1,  NASA  Materials  Inventory 
Management  Manual 

(End  of  clause) 

1852.245-78    Space  hardwaie  reporllno. 

As  prescribed  in  1845.106-70(i],  insert 
the  following  clause: 


Space  Hardware  Reporting  (March  II 

In  accordance  with  the  Finanaal  Reporting 
of  Govemnjent-Owned/Contractor-He4d 
Property  clause  of  this  contract  the  reporting 
of  certain  specified  items  of  space  hardware 
is  required  on  a  NASA  Form  1018.  Report  of 
Government-Own  ed/Contractor-Heid 
Property.  The  reportmg  of  space  hardware  is 
in  addition  to  the  reqmrements  of  other 
property  reporting  on  the  form  At  present 
the  items  of  space  hardware  to  be  reported 

are  the  following: 

[Insert  the  space  hardware  to  be  reported  for 
the  particular  contrac.].  The  Contractaig 
Officer  shall  update  this  list  pnor  to  June  1  of 
each  year  to  be  applicable  beginmng  with  the 
next  reporting  period. 

(End  of  clause) 

1852.245-79    Use  of  Govemntent-owned 


As  prescribed  In  1845.106-70(j).  insert 
the  foUowing  provision: 

Use  of  Government-Owned  Pl^^«el1y  (March 
198^ 

(a)  TTie  offeror  (     )  does.  {     )  does  not 
intend  to  use  in  performaoce  of  any  contract 
awarded  as  a  result  of  this  sobatauon 
existing  Government-owned  fsciiitie*  (real 
property  or  plant  equipment),  special  test 
equipment  or  special  tooling  (including  any 
property  offered  by  this  solicitaboc).  The 
offeror  shall  identify  any  offered  property  not 
intended  to  be  used.  If  the  offeror  does  intend 
to  use  any  of  the  ab>ove  items,  the  offeror 
must  furnish  the  following  information 
required  by  Federal  Acquisition  Regulation 
(FAR)  45J05(b).  NASA  FAR  Supplement 
(NFS)  1845.102-70.  and  NFS  lS45.104<b): 

(1)  Idenhficabon  and  quantity  of  each  item. 
Include  the  item's  acquisition  cost  if  it  u  not 
property  offered  by  this  sohcilation. 

(2'  For  property  not  offered  by  this 
solicitation,  identificabon  of  the  Govemment 
contract  under  which  the  property  is 
accountable  and  wntten  permission  for  its 
use  from  the  cognizant  Contracting  Officer. 

(3)  Amount  of  rent  calculated  in 
accordance  with  FAR  45  403  and  the  Uause 
at  FAR  52.245-9.  Use  and  Charges,  unless  the 
property  has  been  offered  on  s  rent  f.-ee  basis 
by  this  solicitabon. 

(4)  The  dates  during  which  the  property 
will  be  available  for  use.  and  if  it  it  to  he 
used  in  more  than  one  contract  the  amounts 
of  respective  uses  m  suffiaent  detail  to 
support  proration  of  the  rent  Tliis 
information  is  not  required  for  property 
offered  by  this  solicitation. 
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|)ii  l"h«  off.T'ir  I       I  diw*    I       1  il.M-i  niil 
rwju»*»l  ailditidnul  ( .ovirnnii'iil  pnivulmj 
pniiM-r^y  for  uiin  in  [wrforminH  •nv  nuitrHc  i 
■  w«r'l«i  ••  ■  !>-«iili  of  ihn  »<4u  ilnthin   If  Ihi- 
offfimr  mjiii-jli  mKlilioridl  ( .<ivt'nim«"nl 
pnivulfi)  pn>p<»ri>    the  offunir  mii»l  funuth  — 

1 1 1  UientifK.diion  uf  the  prup<!rty,  quwiitily 
muJ  e«lim<»l«<l  *(  ijuisiti^.n  i  onl  of  f»i.h  item, 
ami 

|J|   I>iB  iiff.Tiir  •  »*r',!'i  n  <!,i  l<v;i'!;i  .!» 
pr«ii<  nf>r<l  by  K\K  45  M^Z   i;n)l<l 

|i  1  If  the  offfpir  inti-ndi  It!  u»^  any 
Covpnimrnl  iir"p.T'v  !;mrnnTaph  la|  or  l>i| 
•  fKivfl,  the  offf>r>ir  mint  alio  funiiih  the 
fdllowinx 

111  The  dale  of  the  l«il  ( ."vrnmicf.t  rwu-w 
of  the  offenir  •  pn)^>erty  control  aiul 
an  duntinx  ty^tirn.  ai  tiona  tMken  to  >  oitt-.  t 
any  .leficieni.n-a  found,  and  the  name  and 
telephone  nunil>«T  of  the  niKriiztinl  profwr'y 
Bilmmnlralor 

Ui  A  ilatenienl  that  the  off»T\ir  hn» 
reviewed.  uniler«!«nd»,  and  i  an  comply  with 
nil  prof>er1y  mananemenl  and  adountinx 
pr<H;edurei  in  the  »oli>:ilrttion.  F.\H  Sutn>«r1 
4,^  .\   and  NV"S  Siif.partj  \MS  b   ltV»5  't).  and 
1(V4.%  '1 

I  II  A  itati-menl  ituln  atiiin  whether  or  not 
the  (uati  anaoi, luted  with  •ut>prtrn>iraph  (.!l 
atKive.  ini.liidin)(  pUnt  ilearaiu.e  ami,  or  pinnt 
n»<(inver^ion  i  o»t»    are  mi  liide.l  ;n  i'»  i  o»l 
pro^Hnirt* 
iK.nd  of  pnividioi:) 

1S62-24ft-M     Um  of  Qov«rTWTMnt 
production  and  r^^^^rc^  property  on  a  rto- 
ctMrga  bamtm. 

An  prvstnht-tl  in  lrt4.S  U»V  "(XM   ui!i«t1 
the  fullowinx  (.Ihu**- 

Cm  of  (ktvammant  Productum  and  RoaaanJi 
PntpOTty  o«i  ■  No-<3»«r^  B«au  (March  IMS) 

In  i)erforminH  thn  contrai  t.  the  Coi.iriK  tor 
la  aulhonxevi  to  u»e  on  a  no  i  hrtrye 
noninterfereiii  e  biitii  the  (..ivemmeut  ownetl 
pHHluitum  and  reaean  h  pn>{>erly  prtivuled  Id 
the  i;4)iitrH(  tor  umier  the  i  ontrai  l(»|  •(>•■•  ifie<l 
fielow  and  identifieil  m  the  cuxnirjint 
(.(infrac  tinjl  Offii  er  ■  letter  approving  u»e  of 
the  pro(>erty    l^n*  II  authonietl  on  the  tiasii 
that  it  wiU  not  interfere  with  p>erfomian<  e  of 
the  ( .ov/eniineni  i  (intra i  l|i|  under  whii.h  the 
pnn»-r'y  wai  oriHinally  funuahed    I  W  •hail 
t>e  in  aii.ordanie  with  the  terrrii  and 
cttnililioria  of  these  (  ontrai  ti  ami  the 
c«)«niiant  (on'ra.  tioK  ( 'ffi'  er  •  appmval 
letter 

Conlrai  I  No(«|    |ln».-rl  the  >  ontrai  t 
nijnilwr(»)  under  whu  h  the  (  .ovemnu-r.t 
pro}«erty  la  at  i  ounlabiej 
I VjhI  of  I  Irtiiwl 

1  •52.244- 70     Sp«c«  Trvwportation 
Syvtwn  (STS)  p«r«onn^  rtHaMKy  progrwn. 

As  pre»<:rit>»'ii  in  1H4«. .;!?()(«).  ia»<'r1  tha 

fiilli)Win^  (.liiuse 

HlMca  Tranaporlatuw  Syalmn  (STS) 
PanooMl  R«tl«btiity  Procratn  (ManJi  19M) 

(a)  In  implementation  of  the  STS  fVr»«)nnel 
Reliafiihty  lVtii(Tnm.  ile««;n!>e<l  in  NA.SA 
M«na)(emenl  InatrM.  ti.jn  |NMII  HBIO  11    the 
(.ovemmeni  ihall  identify  p«T»<innel 
l«>«iiiiina  that  are  miaauin  i_.ritiial    Some  of 
the  iHititloni  ai  nlentifie«l  may  now  or  :n  the 


future  t*  held  tiy  employee!  of  the 
Contractor  I'pon  notification  by  the 
('ontrarlins  Cffitrer  that  ■  miaaion  cntical 
[HHition  11  t>eirm  or  will  be  filled  by  one  or 
more  of  the  Ointractor  i  employeet.  the 
C^mtraitor  ihall  |1|  prtjvide  the  affected 
employeea  with  a  clear  underilandinj)  of  the 
mveitijjatlve  and  medical  re<)uirementi  and. 
{!].  to  the  extent  permitted  by  applicable  law 
Hiiiit  the  Government  by  fumiahinjj  pierional 
itata  and  medical  recortli 

|bl  The  standard  that  will  f)«  u»ed  in 
t  ertifyiag  individual*  for  a  miaaion cntical 
puailion  li  that  they  muit  be  determined  lo  be 
comfwlent  and  reliable  in  the  performance  of 
their  aaaijjned  dutiea  in  accortlance  with  the 
it  reenind  recjuirementa  of  the  NMI   If  the 
t^ovemment  delenninei  that  a  Contractor 
employe*  oc<:upy!n4<  or  nominated  to  occupy 
a  miaaion  cntical  poaition  will  not  f>e 
lerlified  tor  iuch  duty   the  Contracting 
DffH  er  ihall  HI  fumiah  to  the  employee  the 
ipecific  reaaonj  for  iti  action.  [2]  adviae  the 
employee  that  he/ihe  may  avail  himaelf/ 
herself  of  the  review  pnK,edurei  that  are  a 
part  of  the  certification  iyslem.  and  iU 
fcmiih  him/her  a  copy  of  thoae  pn>cedurei 
u(x>n  re<)ueit 

((  I  If  •  Cxintrat  tor  employee  who  hai  tn-en 
nominated  for  (hut  hai  not  yet  filled)  a 
miiiion  cntu  al  poiition  li  not  certified,  the 
(jmtractor  agntet  lo  defer  the  appointment  lo 
the  poaition  until  the  employee  hai  had  an 
opportunity  to  puraue  the  referenced 
pnK.edure»   If  the  employee  is  an  incumbent 
to  the  poaition,  the  Ctmtractor  agreet.  upon 
the  riHjuetl  of  the  (government,  to  remove 
him  her  fn>m  the  poaition  temporanly 
(x-iiding  an  appeal  of  the  ai  tion  under  the 
review  prix;edure*   If  any  employee  nnt 
1  ertified  ele<  ti  not  lo  take  ai  Hon  under  the 
pnx-edurr-a   or    if  having  taken  action.  i«  not 
•  111  (.eaiful  in  obtaining  a  reversal  of  the 
iletermination.  the  Contractor  agret-i  not  to 
apfMiint  the  employee  to  the  poiition.  or  if 
already  app<jinted.  to  promptly  remove  the 
employee 

I  Knil  of  clauiel 

1852.247-70     RvtumaM*  co«Ttairwr«. 

A«  prviic.nh»"ii  in  IM"  3O5-~0(a).  insei^ 

tfie  ftilliiwins  cirtusp 

KalumaM*  Cuntauwm  (March  IMS) 

|a)  (_^intainen  ihall  remain  the 
(.<  ntractor  i  pn)[)«'rty  but  ihall  be  loaneti 
without  charge  lo  the  Ctivemment  for  a 
[wriod  of  M)  dayi  after  their  delivery  to  the 
f  o  b  point  ipei  ified  in  the  contract 
Hegmning  wiih  the  first  day  after  this  loan 
p«'niKl  expires   to  and  including  the  day  the 
containers  are  delivetrd  to  the  CAintractor  (if 
the  original  delivery  was  f  o  b  onginl  or  are 
delivered  or  made  available  for  delivery  to 
the  CA)ntractor  s  designated  earner  (if  the 
onginal  delivery  was  f  o  b   destination),  the 
(,.ivemment  shall  pay  the  Omtractor  a  rental 
of  S  (Insert  dollar  amount  for  container 

renLjl  j  p«?r  container  per  day   re^artlless  of 
type  or  capacity 

(b|  This  rental  charge  will  \tti  compniled 
separately  for  container*  of  each  type,  sue 
and  t.apacily   and  for  each  delivery  fKiint 
named  in  the  i  ontract   A  creiiit  of  M) 
I  ontrtiner  days  will  8c<.n.ie  to  the  (kjvemmeni 
for  eat  h  container    regnr\lle»s  of  ty;)e  or 


capacity   delivered  by  the  Contractor   A  defut 
of  1  container  day  will  accrue  to  the 
Government  for  each  container  for  each  day 
after  delivery  to  the  fob  point  specified  in 
the  contract  At  the  end  of  the  contract,  if  the 
debit  total  exceeds  the  credit  total,  rental 
•hall  be  charged  for  the  difference  If  the 
credit  total  equals  or  exceeds  the  debit  total, 
no  rental  shall  be  charged.  No  rental  shall 
accrue  to  the  Contractor  in  excess  of  the 
replacement  value  per  container  specified  in 
paragrnph  (r)  below 

(i  )  For  each  container  lost  or  damaged 
f)eyond  repair  while  in  the  Governments 
possession,  the  Government  shall  pay  the 
Contractor  the  replacement  value  as  follows. 
less  the  allocable  rental  paid  for  that 
container 

(Insert  the  container  types,  sires, 
capacities,  and  associated  replacement 
values  I 

(d)  Containers  lost  nr  damaged  beyond 
repair  and  paid  for  by  the  (Lkivemment  shall 
become  Government  property,  subiect  to  the 
following  If  any  lost  container  is  located 

within  [Insert  number  of  calendar 

days  I  calendar  days  after  payment  by  the 
{.ovemment.  it  may  be  returned  to  the 
Contractor  by  the  Government,  and  the 
Contractor  shall  pay  the  Government  the 
replacement  value,  less  rental  computed  in 
accordance  with  paragraph  (a)  above, 
beginning  at  the  expiration  of  the  loan  penod 
s(,>ecified  m  paragraph  (a|  above,  and 
continuing  to  the  date  on  which  the  cylinder 
was  delivered  to  the  Contractor 

(Fjid  of  clause) 

1852.247-71     Prot»ctJoo  of  th«  Fk>rtda 
rrtan«t*«. 

As  prescnbed  in  1847.7001,  insert  the 
following  clause, 

Protactioo  of  tha  Florida  Manatee  (March 
1989) 

(a)  Pursuant  lo  the  Fjidangered  Species  A(  I 
of  19"3  IPub  L  fi3-2asi  as  amended,  and  the 
Manne  Mammals  Protection  Act  of  1972  (Pub. 
L  92-522).  the  Florida  Manatee  (Tnchechus 
Manatusj  has  been  designated  an  endangered 
species   and  the  Eianana  and  Indian  Rivers 
within  and  ad|ac<*nt  to  N.\SA  s  Kennedy 
Spat  e  Center  (KSC)  have  been  designated  us 
a  cntu  al  habitat  of  the  Honda  Manatee 

(b)  Contrat:tor  personnel  involved  in  vessel 
op«"ralions.  dockside  work,  and  selected 
disa»»«"mbly  functions  shall  tie  prtivided 
training  relative  to  (1)  habits  and 
churactenstics  of  the  Honda  Manatee   (2) 
pnmsions  of  the  applicable  laws,  |  i| 
p«'nional  liability  of  workers  under  the  laws, 
and  (4|  op«'ratit)nal  restnctions  imposed  by 
KSC 

(t  1  .All  vessel  operations  shall  be  conducted 
within  the  posted  speed  restnctions,  and 
vessels  shall  be  operated  at  minimum 
cjintmllable  speeds  m  all  KSC  waters 
Shallow  water  operations  are  pnihihiled. 

(d)  Training  will  be  conducted  by 
personnel  of  the  I'  S.  Fish  and  Wildlife 
Servi(.e  (liSFWS),  The  contractor  agrees  to 
c<K)perate  with  the  USFWS  by  allowing 
access  at  reasonable  times  and  places 
(including  shipboard)  to  USF'WS  personnel, 
and  tiy  making  available  such  contractor 


personnel  as  are  required  to  have  the 
training.  Arrangementa  for  training  will  be 
made  as  follow*: 

(1)  For  peraonnel  involved  in  tug,  barge,  or 
marine  operations,  through  the  Lockheed 
Space  Operations  Contractor,  Transportation 
Coordination  Center.  Kennedy  Space  Center, 
Florida,  telephone  (407)  867-5330. 

(2)  For  all  other  personnel,  through  the 
Systems  Training  and  Employee 
Development  Branch,  Code  PM-TNG, 
telephone  (407)  867-2737. 

(e)  The  contractor  shall  incorporate  the 
provisions  of  this  clause  in  applicable 
subcontracts  (including  vendor  deliveries). 

(End  of  clause) 

1  •52^47-73    Shipnwnt  by  QovfTwiwnt 
bWs  of  ladktB 

A»  prescribed  in  1847.305-70(c).  insert 
the  following  clause: 

Shipment  by  GovammeDt  BiOs  of  Lading 
(MardilSSB) 

(a)  The  Contractor  shall  ship  items 
deUverable  under  this  contract  if  the 
transportation  cost  per  shipment  exceeds 
$100,  by  Government  bills  of  lading  (GBLs). 
At  least  15  days  before  shipment  the 
Contractor  shall  request  in  writing  GBLs 

6x)m; (Insert  name,  title,  and  iiailing 

addrass  of  dAsignated  transportation  officer 
or  other  official  delegated  responsibility  for 
GBLs).  If  time  Is  limited,  requests  may  be  by 

telephone: [Insert  appropriate 

telephone  number].  Requests  for  GBLs  shall 
include  the  following  information. 

(1)  Item  identification/description. 

(2)  Origin  and  destination. 

(3)  Individual  and  total  weights. 

(4)  Dimensions  and  total  cubic  footage. 

(5)  Total  number  of  pieces. 

(6)  Total  dollar  value. 

(7)  Other  pertinent  data, 

(b)  The  Contractor  shall  prepay 
transportation  charges  of  $100  or  less  per 
shipment  The  Government  shall  reimburse 
the  contractor  for  these  charges  if  they  are 
added  to  the  invoice  as  a  separate  line  item 
supported  by  the  paid  freight  receipts.  If  paid 
receipts  in  support  of  the  invoice  are  not 
obtainable,  a  certificate  as  described  below 
must  be  completed,  signed  by  an  authorized 
company  representative,  and  attached  to  the 
invoice. 


"I  certify  that  the  shipments  identified 
below  have  been  made,  transportation 
charges  have  been  paid  by  (company  name), 
and  paid  freight  or  comparable  receipts  are 
not  obtainable. 

Contract  or  Order 
Number. 

Destination: " 

(End  of  clause) 

1»52.24»-72    Twmination  (utttttM). 

As  prescribed  in  1849.505-70,  insert 
the  following  clause.  The  period  of  30 
days  may  be  varied  not  to  exceed  90 
days. 

Tennination  (utilities)  (March  1989) 

The  Government  at  its  option,  may 
terminate  this  contract  by  giving  written 
notice  not  less  than  30  days  in  advance  of  the 
termination's  effective  date. 

(End  of  clause) 

1052^52-70    Comptanc*  wWi  NASA  FAR 
Suppiwnwit. 

As  prescribed  in  1852.107-70,  insert 
the  following  clause: 

ComplieDoe  With  NASA  FAR  Supptement 
(VUrehUW) 

Any  statenents  in  this  eontract  requiring 
compUance  with  specific  provisions  of  the 
Federal  Acquisition  Regulation  (e.g..  Subpart 
4S^]  shall  be  construed  to  require  compUance 
also  with  any  corresponding  implementing  or 
supplementing  provisions  in  the  NASA  FAR 
Supplement  in  effect  on  the  date  of  this 
contract 

(End  of  clause) 

N.  Section  1852.245-74  is  added  to 
read  as  follows: 

1052^45-74    Contractor  accountable  on- 
aite  Govemmant  property. 

As  prescribed  in  1845.106-70(e),  insert 
the  following  clause: 

Contractor  Accountable  On-Site  Government 
Property  (March  1989) 

(a)  In  performance  of  work  under  this 
contract  certain  Government  property 
identified  in  the  contract  shall  be  provided  to 
the  Contractor  on  a  no-charge-for-use  basis 
by  the  installations  Supply  and  Equipm.ent 


Management  Officer,  That  property  shall  be 
utilized  in  the  performance  of  this  cor.tract  at 
the  installation  that  provided  the  property  or 
at  such  other  installations  or  locations  as 
may  be  specified  elsewhere  m  this  cor,;.-a  ; 
The  Contractor  assumes  accountability  ar.d 
user  responsibilities  for  the  p'xjperty 

(b)  Government  property  provided  shall  in 
every  respect  be  subject  to  the  provisions  of 
the  FAR  52.245  Government  property  clause 
of  this  contract  In  addition,  the  contractor  is 
responsible  for  managing  this  property  tn 
accordance  with  the  guidelines  provided  by 
the  installation's  Supply  and  Equipmeni 
Management  Officer  or  any  other  formaliv 
designated  representatives  of  the  Contracting 
Officer.  The  guidelmes  include  but  are  not 
limited  to  requiring  the  Contractor  to — 

(1)  Use  economic  order  quantity  (EOQ! 
methods  for  routine  stock  replenishment 

(2)  Utilize  the  Federal  Cataloging  System, 

(3)  Comply  with  shelf-life  requirements 

(4)  Provide  for  accountability  and  cot.trol 
(using  the  NASA  Equipment  .Management 
System  (NEMSj)  of  all  equipment  ccstLig 
$1000  and  over  plus  that  equipment 
designated  as  "sensitive": 

(5)  Provide  for  physical  inventory  of  all 
controlled  equipment  at  least  every  3  years: 

(6)  Provide  for  sample  inventones  of 
materials  phis  complete  inventories  r\'er\  5 
years: 

(7)  Conduct  walk-through  utilization 
in.spections: 

(8)  Screen  NEIMS  before  acquiring  any 
equipment  costing  $1000  or  over,  plus 
equipment  designated  by  the  mstallatior.  as 
sensitive  and  costing  $500  and  over 

(9)  Support  the  Equipment  Acquisition 
Document  (E-VDj  process:  and 

(10)  Use  Goverrmient  sources  as  the  first 
source  of  supply 

(c)  Data  requirements  relating  to  the 
guidelines  in  paragraph  fb)  above  are 
specified  under  Section  F.  Debvenes  or 
performance 

(Ejid  of  clause) 

PART  1853— FORMS 

1853.223    [Removwl] 

23.  Section  1853.223  is  removed. 
[FR  Doc,  89-4315  Filed  3-14-89^^  ft45  am] 
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DCPAPTHEHT  Of  AORICULTURE 

AnknaJ  and  Plant  Health  Inapectton 
8«rvtc« 

•  CFRPirt  1 

IDocticlNo.  M-0t3| 

Animai  WeWare— OefJnttloo  of  Tarma 

aoCNCY:  Animal  and  Plant  lleaith 
Inspection  Service,  USDA. 

ACTKNC  Proposed  rule. 

auMauuiY:  This  is  a  nvjut-st  for 
supplemental  comnu-nls  on  the  narrow 
issue  of  the  mterrf Irttionship  bt'twt.-fn 
Part  1  of  the  Animal  Wt'lfart*  As  t 
r«nulatU)n8  anci  our  proposal  to  aiiu-nd 
Part  3  of  the  D'Kulations   We  are 
proposing  to  amend  Part  1  of  the 
fnulalions  concerning  animal  welfare, 
in  order  to  update,  clarify  ami  expand 
the  list  of  definitions  These  (  han«e»  are 
intended  to  inform  the  public  of  the 
scope  of  the  regulations  and  to  facilitate 
enforcement  of  them.  These  ^rhanges. 
many  of  whn  h  are  recjuir^-d  by 
amendments  ena(  led  on  December  23. 
1985.  to  the  Animal  Welfare  Act  C 
use  21  Jl,  et  sf']  1.  I  omplement 
changes  we  are  proposing  to  make  to 
Part  Z  of  the  reg'ilalions  concerning 
animal  welfare  (Regulations)  and  to  Part 
3  of  the  regulatums  (  tincenriing  animal 
welfart;  (Standard.sl 

DATES:  We  will  i  onsiiicr  written 
(omments  addressing  only  the 
interrvlationship  of  Parts  1  aiui  2  of  the 
regulations  with  the  proposed  standanls 
of  Part  3.  as  explained  in  greater  detail 
111  the  Su()pl«?mentary  Information  which 
follows,  that  are  postmarked  or  rec  rived 
on  or  before  May  \'>.  IVJWJ 

AOOMM:  S«>n(i  an  original  and  thn-e 
copies  of  your  comments  to  Helene  R. 
Wnght.  Chief,  Regulatory  Analysis  and 
Development  Staff.  PPD.  APHIS.  USDA. 
Room  laX),  Federal  Huilding.  H.V)5 
H^lcrest  Road.  HyattsviUe.  MU  2irH2 
Please  slate  that  your  comments  rt-fer  to 
Docket  .No  8«-<n  )  Comments  re(  eived 
may  be  inspei  ted  at  the  APHIS  IMblic 
Reading  Room.  Room  U41.  U  S 
Department  of  Agriculture.  14th  and 
Indepen(ien(  e  Avenue  SW  . 
Washington.  DC.  8  (XJ  am.  to  4  30  p  m.. 
Monday  through  Friday,  except 
holidays 

pon  pmrrMCR  mpomtATiOM  comtact 
Dr  R  L  Crawforti.  Director.  Animal 
Care  Staff.  RFIAC.  APHIS.  USDA.  Room 
2tVl.  Federal  Building.  ft5<)5  Bi'lcresl 
Road.  HyattsviUe.  MI)  2ir«2.  (.101)  436- 
rti3J 

gU^mXMCNTANY  INPOMNATIOM: 


Backsroond 

This  d(xaiment  would  amend  and 
expand  9  Ch'R  Part  1,  entitled 
"Definition  of  Terms"  which  prt)ndea 
the  definitions  for  the  terms  usad  tn  the 
regulations  in  9  Cf-'R  Part  2.  and  tke 
standards  in  9  CFR  Part  3  for  th« 
hamane  handling,  care,  treatmant  and 
transportation  of  regulated  aniaiaU  used 
fur  research  or  exhibition  purjjoaes.  sold 
as  pets,  or  transported  in  commerce.  The 
Definitions.  Regulations,  and  Standards 
are  established  pursuant  to  the  suthonty 
in  the  Animal  Welfare  Act.  as  amended 
r  U  SC.  2131.  ft  sri;  )  (the  Act).  This 
law  requires  the  S<!cretary  to  promulgata 
regulations  and  standards  governing  the 
humane  handling,  housing,  care, 
treatment,  and  transportation  of  certain 
animals  by  dealers,  research  facilities, 
exhiliilors,  operators  of  auction  sales, 
(  arriers,  and  intermediate  handlers.  The 
si-ind.irds  and  regulations  must  include 
minimum  requirements  with  respect  to 
handling,  housing,  feeding,  sanitation, 
veterinary  care,  and  other  matters 
spec  ified  in  settion  13  of  the  Act  (7 
US  C-  2143),  L'pon  publication  o^  a  Tinal 
rule,  these  definitions  will  provide 
specific  meanings  for  the  most  important 
terms  used  in  the  regulations  and 
standards. 

In  a  di>cument  published  in  the 
Federal  Rexis("r  <m  Marth  31.  19H"  (f>2 
FR  Ii)2i»2-1U29H),  we  proposed  to  amend 
the  Animal  Welfare  regulatums.  •  CVR 
Parti  1  and  2,  "Definitnin  of  Terms"  and 
"Regulations."  to  comply  with  the  1985 
amendmenli  to  the  Anim.il  Welfare  AcU 
and  to  expand,  clanfy,  and  revise  the 
current  regulations 

Comments  were  solicited  concerning 
fioth  pniposals  for  a  flO-day  penod 
ending  [une  1.  1987  This  penod  was 
twu  e  extended  and  ended  on  August  27. 
IW    We  rei  eived  a  total  of  7,857 
rjimments.  1,438  were  from  the  research 
community:  987  were  from  dealers  and 
exhibitors,  and  5.432  were  from 
members  of  the  public,  ini  luding 
humane  organizations  and  animal 
welfare  s()<:ieties.  All  of  the  comments 
that  were  timely  received  were 
considered  Those  raising  objectioni  or 
suggesting  changes  to  the  proposed 
definitions  are  discussed  below. 
Comments  received  after  the  close  of  the 
comment  penod  have  not  been 
considered. 

In  n-sponse  to  the  numerous 
comments  received,  we  determined  that 
certain  changes  to  our  proposal  are 
necessary  These  changes,  discassed 
below,  have  been  incorporated  in  this 
revised  rule  In  addition,  many  of  the 
comments  we  received  in  response  to 
our  March  31.  1987  proposal  to  amend 
Part  2  suggested  that  certain  additional 


terms  should  be  defined.  We  have  also 
determined  that  certain  terms  appearing 
in  the  proposed  rule  to  amend  Part  3 
require  definition  so  that  the  public  can 
understand  them.  We  are  therefore 
adding  several  definitions,  as  discussed 
below,  to  make  the  regulations  in  Parts  2 
and  3  easier  to  understand,  thereby 
increasing  compliance  and  making  them 
more  effective. 

Each  definition  addressed  below  has 
been  given  its  own  heading  to  assist  the 
reader  in  locating  a  particular  term. 
Comments  concerning  the  proposed 
definitions  as  a  whole  are  discussed 
first  under  the  heading,  "General." 

Supplemental  Request  for  Comments  on 
InCfrreJationship  of  Parts  1.  2.  and  3  of 
the  Animal  Welfare  Regulations 

We  received  334  comments  (309  from 
members  of  the  research  community  and 
25  from  members  of  the  general  public) 
suggesting  that  we  revise  the  proposed 
rules  for  Parts  1  and  2.  "Definition  of 
Terms  '  and  "Regulations."  and  publish 
a  second  proposal  in  the  Federal 
Refpster  for  public  comment.  We  also 
received  445  comments  (400  from 
members  of  the  research  community  and 
45  from  members  of  the  general  public) 
suggesting  that  we  revise  the  proposals 
for  Parts  1  and  2  and  publish  them  along 
with  our  proposal  fijr  standards  for  the 
exercise  of  dogs  and  for  a  physical 
environment  to  promote  the 
psychological  well-being  of  nonhuman 
pnmates.  These  specific  standards  are 
mandated  by  the  1985  amendments  to 
the  Act. 

We  have  determined  to  respond  to  the 
comments  we  received  addressing  the 
proposed  rules,  and  to  publish  revised 
rules  for  Parts  1  and 2  in  the  same  issue 
of  the  Federal  Register  as  our  proposal 
to  amend  Part  3  of  the  regulations,  titled 
"Standards."  The  revised  rules  reflect 
our  consideration  of  the  nearly  8.000 
comments  received,  our  experience  in 
administering  and  enforcing  the 
regulations,  and  our  ongoing 
consultatum  with  the  US  Department  of 
Health  and  Human  Services  and  other 
interested  agencies.  It  is  our  present 
determination  that  upon  their  adoption 
as  final  rules,  the  revised  provisions  of 
Parts  1  and  2  will  conform  with  the 
requirements  of  the  Animal  Welfare 
Act,  as  amended. 

Accordingly,  we  are  publishing  Parts  1 
and  2  at  this  time,  revised  from  our 
irutiul  proposal,  as  explained  in  detail 
below,  to  assist  the  public  in  reviewing 
the  proposed  standards  for  Part  3  At  the 
ur^ging  of  many  commenters,  we  are 
publishing  the  revised  rules  for  Parts  1 
and  2  as  a  proposal,  for  the  sole  purpose 
of  soliciting  comments  on  the  narrow 


issue  of  the  interrelationship  of  the 
definitions  and  regulations  in  Parts  1 
and  2  with  the  standards  we  are 
proposing  in  Part  3.  The  public  is 
therefore  invited  to  comment 
exclusively  on  this  issue.  We  will  not 
consider  comments  going  beyond  this 
issue. 

General 

We  received  307  comments  (2fil  from 
the  research  community,  25  from 
members  of  the  general  public,  and  1 
from  an  exhibitor)  generally  endorsing 
the  definitions  as  proposed  but 
suggesting  that  some  require 
clarification  or  revision.  We  received  74 
comments  (72  from  the  research 
community  and  2  from  dealers)  citing 
the  need  for  reorganization  of  the 
proposed  regulations  as  a  whole  [Parts  1 
and  21.  and  for  clanfication  in  general. 
We  have  further  clarified  or  revised 
those  definitions  as  necessary,  based 
upon  the  comments  received. 

Sixteen  commenters  from  the  research 
community  felt  generally  that  the 
definitions  as  p>roposed  are  too  rigid  and 
specific  We  disagree.  The  proposed 
definitions  must  be  specific  to  be 
meaningful  to  the  persons  subject  to  the 
Act  and  to  the  regulations,  and  to  enable 
those  persons  to  comply  with  the 
regulations.  Except  as  explained  below, 
the  provisions  of  the  initial  proposed 
rule  for  Part  1  continue  to  be  included  in 
this  revised  rule  based  on  the  reasons 
set  forth  in  that  proposal. 

Administrative  Unit 

The  1985  amendments  to  the  Act 
require  that  each  research  facility 
establish  an  Institutional  Animal 
Committee  composed  of  not  fewer  than 
three  members  (7  U.S.C.  2143(b)(1)).  Of 
the  three  members,  at  least  one  must  be 
a  doctor  of  veterinary  medicine  and  at 
least  one  must  not  be  affiliated  in  any 
v\  ay  with  the  facihty,  other  than  as  a 
member  of  the  Committee.  Secbon 
13(b)(1)(C)  of  the  Act  provides  that  "in 
those  cases  where  the  Committee 
consists  of  more  than  three  members, 
not  more  than  three  members  shall  be 
from  the  same  administrative  unit  of 
such  facility."  (7  U.S.C.  2143(b)(1)(C).)  In 
our  March  31. 1987,  proposal  to  amend 
Part  2  of  the  regulations,  we  proposed 
requirements  in  9  2.35  for  the 
composition  of  the  Committee.  As 
mandated  by  the  Act  proposed 
5  2.35(a)(6)  provided  that  "[i]f  the 
Committee  consists  of  more  than  three 
members,  not  more  than  three  members 
shall  be  from  the  same  administrative 
unit  of  such  facility;  *  *  '"This 
provision  is  included  in  Part  2.  as 
revised,  published  elsewhere  in  this 


issue  of  the  Federal  Register.  (See 
companion  docket  No.  88-014.) 

We  received  465  comments  (440  from 
the  research  community  and  25  from 
members  of  the  general  public) 
requesting  that  the  term  "administrative 
unit"  be  defined.  We  are  therefore 
including  the  following  defmition  of  that 
term: 

The  organizational  or  management  unit  at 
the  departmental  level  of  a  research  facility. 

For  universities,  corporations,  and 
other  research  facilities,  departments 
such  as  the  Department  of  Medicine, 
Department  of  Research  and 
Development,  the  Department  of 
Chemistry,  the  Department  of 
Pharmacology,  the  Department  of 
Psychology,  and  the  Department  of 
Zoology  would  each  be  an 
administrative  tmit  for  purposes  of 
Committee  membership. 

Ambient  temperature 

Three  commenters  stated  that  the 
proposed  definition  of  the  term  "ambient 
temperature"  is  vague.  Except  for  the 
addition  of  the  word  "air"  before 
"temperature"  the  proposed  definition 
has  been  in  the  regulations  since  1970. 
We  have  not  learned  of  any  problems  in 
understanding  and  applying  this  term 
during  the  past  18  years.  In  the  absence 
of  any  problems  arising  from  the 
definition  of  "ambient  temperature"  the 
definition  remains  as  initially  proposed. 

Animal;  Dog;  Cat 

We  proposed  to  define  the  term 
"animal"  as  follows: 

any  live  or  dead  dog,  cat,  nonhuman 
primate  (monkey,  ape),  guinea  pig.  hamster, 
rabbit,  or  any  other  warmblooded  animal, 
which  is  being  used,  or  is  intended  for  use  for 
research,  teaching,  testing,  experimentation, 
or  exhibition  purposes,  or  as  a  pet.  Thia  term 
excludes:  Birds,  rsts  and  mice  bred  for  use  in 
research,  and  horses  and  other  farm  animals, 
such  as,  but  not  Umited  to  livestock  or 
poultry,  used  or  intended  for  use  as  food  or 
fiber,  or  livestock  or  poultry  used  or  intended 
for  use  for  improving  animal  nutrition, 
breeding,  management,  or  production 
efficiency,  or  for  improving  the  quality  of 
food  or  fiber.  With  respect  to  a  dog.  the  term 
means  all  dogs  including  those  used  for 
hunting,  security,  or  breeding  purposes. 

This  proposed  definition  prompted 
numerous  comments,  althovigh  the  only 
substantive  change  we  proposed  to 
make  in  the  current  definition  was  to 
delete  the  phrase  "which  is 
domesticated  or  raised  in  captivity  or 
which  normally  can  be  found  in  the  wild 
state."  This  qualifying  phrase  modifies 
"any  other  warmblooded  animaf  in  the 
current  definition.  We  received  318 
comments  (293  from  the  research 
community  and  25  from  members  of  the 


general  public)  generally  endorsing  the 
proposed  defimtion.  More  than  1.000 
commenters  (991  from  the  general 
public,  24  from  the  research  community, 
and  2  dealers)  stated  thet  the  definition 
should  encompass  all  wanr.blooded 
animals,  including  rsts.  mice,  birds,  and 
farm  animals.  We  received  322 
comments  (297  from  the  research 
commumty  and  25  from  members  of  the 
general  public)  stating  their  agreement 
with  excluding  laboratory  rats  and  mice 
from  the  definibon. 

When  first  enacted  m  1966  the  Act 
defined  the  term  "animal"  as  meamng 
"live  dogs,  cats,  monkeys  (nonhum.an 
primate  mammals),  guinea  pigs, 
hamsters,  and  rabbits."  In  1970  the 
definition  was  amended  to  include  other 
warm-blooded  animals,  and  to 
specifically  exclude  horses  "t.oX  used  for 
research  purposes"  and  other  farm 
animals  when  used  for  agncultuxal 
purposes. 

Since  the  Animal  Welfare  regulations 
were  amended  in  1972  to  incorporate  the 
1970  amendments  to  the  Act  the 
definition  of  "animal"  has  mcluded  the 
six  kinds  of  animals  listed  above  and 
"any  other  warmblooded  animal,  which 
is  domesticated  or  raised  in  captivity  or 
which  normally  can  be  found  m  the  wild 
state,  and  is  being  used,  or  is  intended 
for  use,  for  research,  testing, 
experimentation,  or  exhibition  purposes, 
or  as  a  pet."  The  definition  of  "ammal ' 
has  excluded  "birds,  rats  and  mice,  and 
horses  and  other  farm  animals,  such  as. 
but  not  limited  to  livestock  or  pwaultry, 
used  or  intended  for  use  as  food  or  fiber, 
or  livestock  or  poultry  used  or  intended 
for  use  for  improving  animal  nutntion. 
breeding,  management,  or  production 
efficiency,  or  for  improving  the  quality 
of  food  or  fiber." 

We  are  not  changing  our  deHnition  of 
"animal"  to  include  horses  not  used  for 
biomedical  research,  and  other  farm 
animals  when  used  for  agricultural 
purposes,  because  the  Act  does  not  give 
us  authority  to  include  them  (7  U.S.C. 
2132(g)).  Neither  are  we  changing  our 
definition  of  "animal"  to  include  birds, 
rats  and  mice.  We  do  have  the  authority 
to  regulate  these  animals,  though  except 
for  wild  rats  and  mice,  we  have  never 
covered  them  in  our  regulations. 
However,  in  response  to  the  comments 
we  received,  we  are  considering 
developing  regulations  and  standards 
for  them.  Development  of  new 
regulations  and  standards  requires 
detailed  analysis  of  the  issues  involved, 
followed  by  drafting  of  proposed  rules. 
It  is  a  time-consumxng  process  We  do 
not  believe  it  would  be  in  the  best 
interests  of  animal  welfare  in  general  if 
we  were  to  delay  promulgating  the 
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Itiona  we  have  proposed   We  also 
do  nut  bflifve  Congress  iiitemied  that 
we  deUy  promulgHtins  rPKululions 
concemmg  other  Bnimuls  pt-nding  the 
possiljle  dfvt'lopnifiit  and  drafting  of 
r«gu!rttuui»  .ind  dtrtniirtrd.'i  fur  tnrds,  r^its 
and  mice   Thercfcre.  we  iire  nut 
changing  our  proposril  definitmn  uf 
"animal"  to  include  birds,  rats  and  mice 
in  this  nile.  If  we  propose  regulations 
and  slandanis  governing  birds,  rats  and 
mi(  <i.  we  will  also  propose  to  amend  the 
definition  of    animal  '  to  include  theni 
We  do  want  to  note  that  wild  ruts  and 
mice  are  covered  by  our  proposed 
definition,  though  laboratory  bred  rats 
and  mice  are  not.  We  are  revising  the 
definition  of  "animar  to  clarify  this 
point 

We  received  30J  comments  U"8  from 
the  research  community  and  25  from 
membern  of  the  general  public) 
suggesting  that  we  delete  the  reference 
to  "all  warmblooded  animals"  in  the 
preamble  statement  that  "(alll 
warmblooded  animals  are  covered  by 
the  Act."  liecaiise  it  is  misleading 
Although  the  preamble  to  a  proposed 
r\ile  does  not  have  the  force  of  law.  we 
agree  that  this  reference  could  have 
been  more  precise  since  the  Act 
excludes  certain  warmblooded  animals, 
such  as  horses  and  farm  animals,  not 
used  for  researth  purjioses 

We  received  103  comments  (102  from 
the  research  community  and  1  from  a 
member  of  the  general  public  ]  stating 
that  the  definitum  of  "animal"  should 
not  include  refer»'nce  t(j  "dead"  animals. 
and  5  comments  from  the  research 
community  suggesting  that  when  the 
regulations  are  meant  to  include  dead 
animals  the  term  should  be  so  qualified. 
The  Act  defines  "animal"  as  both  live  or 
dead  animals  C  U-S  C.  2132(g)).  and 
accordingly  the  Animal  Welfare 
regulations  have  defined  "animal"  in 
this  manner  since  1972.  The  word 
"dead"  was  added  to  the  definition  of 
"animal"  as  part  of  the  IVTO 
amendments  to  the  Act.  liue  to  the 
mistreatment  of  animals  obtained  for 
euthanasia  and  preparation  as 
labt)ratory  spet  imens   Inclusion  of  dead 
animals  m  the  regulations  is  determined 
to  be  necessary  based  upon  our 
experience  in  enforcing  the  regulations. 
to  prevent  abuse  of  these  animals  We 
agree  that  many  of  the  standards 
proposed  in  companion  docket  numl>er 
87-()04,  Part  3 — "Standards."  published 
elsewhere  m  this  issue  of  the  Federal 
Register,  would  not  apply  to  dead 
animals,  ami  we  have  added  footnotes 
to  proposed  Sutiparts  A  and  D  in  Part  3. 
to  make  clear  that  those  standards 
would  refer  to  live  animals  unless 
otherwise  specified. 


We  received  50  comments  from  the 
research  community  stating  that  the 
definition  of  "cat"  likewise  should  not 
include  reference  to  dead  cats  We 
disagree,  since  the  Act  defines  animal 
as  any  "live  or  dead  dog.  cat,   *   *   *" 
and  since  our  experience  indicates  the 
necessity  to  include  this  protection  in 
the  regulations  for  the  reasons  explained 
above  .No  change  is  made  to  the 
dtrfinition  of  "cat"  in  this  rule. 

Thirty  two  commenters  from  the 
research  community  stated  that  the 
definition  of  "dog"  should  not  include 
the  word  "dead."  For  the  same  reasons 
provided  above  regarding  animals  and 
cats,  no  change  is  made  m  the  definition 
of  "dog"  in  the  rule 

We  received  2  comments  from  the 
research  community  stating  that  all 
rodents,  including  gerbils  and  guinea 
pigs,  should  be  excluded  from  the 
regulations.  Guinea  pigs  have  been 
included  in  the  Act  since  it  was  first 
enacted  in  1966.  At  that  time  the  Act 
covered  6  kinds  of  animals  Dogs,  cats, 
guinea  pigs,  hamsters,  rabbits,  and 
nonhuman  pnmates  Gerbils  became  a 
regulated  species  when  the  1970 
amendments  to  the  Act  expanded  the 
definition  of  "animal"  to  include  "such 
other  warmblooded  animal,  as  the 
S«?cretary  may  determine  is  being  used, 
or  IS  intended  for  use  for  research, 
testing,  *   *   *  "  We  do  not  have  the 
authority  to  remove  these  animals  from 
the  coverage  of  the  regulations  No 
change  is  made  to  the  definition  of 
"animal"  based  upon  these  comments. 

Thirty-one  commenters  from  the 
research  community  stated  that  the 
definition  of  "animal"  should  refer  to 
"nonhuman  pnmates  (monkeys  and 
apes)"  instead  of  to  "monkey 
(nonhuman  primate  mammal)."  We 
agree  that  use  of  the  term  "nonhuman 
pnmates"  is  more  precise  because  all 
nonhuman  pnmates,  not  just  monkeys 
and  apes,  are  covered  by  the 
regulations.  We  are  revising  the 
definition  of  "animal"  to  reflect  this 
change  F.xcept  for  this  revision,  the 
definition  of  "animal"  remains  as 
initially  proposed. 

Attending  veterinarian.  Licensed 
vvtennanan 

The  definition  of  "attending 
vetennanan"  as  initially  proposed 
would  mean: 

a  p«r»on  whu  has  graduated  from  a 
velennary  school  accredited  by  the  Axnencan 
Vetennary  Medical  Aiiociation  ■  Council  on 
Kiiucalion  or  hai  a  certificate  latued  by  the 
Amencan  Velennary  Medical  Atsociations 
F.4)u(:«Iion  CommiMiun  for  Foreign  Vetennary 
Graduates,  hai  received  trHinmg  and  or 
•  xp«nence  in  the  c«r«  ar.d  manaxemeni  of 
the  species  beinj  attended,  and  who  hni 


direct  or  delegated  responsibility  for 
activities  involvinH  animHls  at  a  registered  or 
licensed  frtcility  The  veterinarian  must  be 
accredited  by  the  U  S  Department  of 
Agriculture  in  accordance  with  regulations 
issued  under  the  Anunal  Welfare  Act. 

We  received  548  comments  (519  from 
the  research  community.  2  from  dealers, 
1  from  an  exhibitor,  and  26  from 
members  of  the  general  public)  stating 
that  reference  to  USDA  accreditation 
should  be  deleted  from  the  definition  of 
"attending  vetennanan"  and  that  the 
requirement  to  be  accredited  by  USDA 
be  clarified  visa-vis  state  licensure 
requirements.  Eleven  commenters  from 
the  research  community  suggested  that 
we  use  a  term  other  than  "accredited." 

There  is  no  requirement  for  state 
licensure  in  the  definition.  Our  use  of 
the  term  "accredited"  was  intended  as  a 
means  of  ensuring  that  attending 
vetennarians  have  training  and/or 
expenence  m  animal  welfare,  including 
humane  handling,  care,  and  treatment  of 
laboratory  animals,  in  order  to  provide 
adequate  vetennary  care  in  accordance 
with  the  Animal  Welfare  regulations. 
We  agree  that  another  term,  such  as 
"i^gistered,"  should  be  substituted  for 
the  term,  "accredited,"  to  avoid 
confusion  with  the  Accreditation  of 
Vetennanan  regulations  in  9  CI-'R  Parts 
160.  161,  and  162.  The  Department  is  in 
the  process  of  developing  standards  for 
"accreditation"  (or  "registration")  under 
the  Animal  Welfare  regulations,  for 
publication  as  a  proposed  rule  at  a  later 
date.  In  the  intenm,  we  are  removing  the 
references  to  "accreditation"  from  Parts 
1  and  2,  as  revised. 

The  proposed  definition  generated 
numerous  comments  expressing  concern 
that  otherwise  qualified  veterinarians 
would  not  satisfy  the  terms  of  the 
definition  and  would  not  be  eligible  to 
serve  as  attending  veterinanans.  We 
received  114  comments  from  the 
research  community  stating  that  under 
the  proposed  definition  there  would  be 
an  inadequate  number  of  qualified  or 
trained  vetennanans  to  satisfy  the 
demand  for  them.  Five  commenters 
expressed  particular  concern  that 
otherwise  qualified  veterinanans  might 
not  be  eligible  to  be  attending 
veterinanans  because  they  are 
graduates  of  foreign  schools  and  do  not 
have  a  certificate  issued  by  the 
Amencan  Vetennary  Medical 
Association's  (AVMA)  Education 
Commission  for  Foreign  Vetennary 
Graduates  The  definition  as  originally 
proposed  would  exclude  graduates  of 
European  programs  who  can  be  licensed 
to  practice  in  some  states  which  do  not 
require  certification  by  the  AVMA 
Education  Commission  for  Foreign 


Veterinary  Graduates.  These 
vcterinahaiu  would  not  be  allowed  to 
serve  aa  attending  veterinarians  even 
v^ntiiin  the  atate  of  licensure  onder  the 
terms  of  the  definition. 

It  was  never  our  intent  to  disqualify 
otherwise  qualified  foreign  educated 
veterinarians.  We  are  revising  the 
definition  to  include  those  veterinarians 
who  are  determined  by  the 
Administrator  to  have  equivalent  formal 
education.  We  believe  that  there  will  be 
an  adequate  supply  of  veterinarians 
satisfying  the  revised  definition  of 
"attending  veterinarian." 

Similarly,  the  definition  of  "Ucensed 
veterinarian"  is  changed  to  include 
those  who  graduated  from  an  accredited 
school  of  veterinary  Dwdicine  or  who 
have  received  equivalent  formal 
education,  as  determined  by  the 
Administrator,  and  are  licensed  to 
practice  veterinary  medicine  in  some 
state. 

The  initially  proposed  definition  of 
"attending  veterinarian"  would  require 
training  and/or  experience  In  the  care 
and  management  of  the  species  being 
attended.  We  received  407  comments 
(378  from  the  research  community.  3 
from  exhibitors,  and  26  from  members  of 
the  general  pmblic)  stating  that  this 
requirement  is  vague.  Five  dealers 
commented  that  veterinarians  shotild 
not  be  required  to  have  experience  with 
the  particular  species  being  attended. 
We  disagree  since  the  variation  among 
the  different  species  of  animals  requires 
that  the  attending  veterinarian  be 
familiar  with  the  different  requirements 
to  promote  the  animals'  welfare.  We 
also  believe  the  terms  "care  and 
management"  are  commonly  understood 
and  applied  in  animal  husbandry  and 
are  adequate  to  provide  guidance  to 
attending  veterinarians.  Accordingly,  we 
are  retaining  this  requirement  in  the 
revised  definition. 

Four  commenters  stated  their  concern 
that  the  proposed  definition  of 
"attending  veterinarian"  would 
improperly  shift  responsibihty  from  the 
Insbtutional  Animal  Care  and  Use 
Committee  (Committee)  to  the 
"Attending  Veterinarian."  Three 
commenters  from  the  research 
community  stated  that  we  should 
substitute  the  word  "authority"  for 
"responsibility"  in  the  definition. 

The  Committee,  or  lACUC,  has 
defined  areas  of  responsibility  and 
authority  under  the  Act  and  the 
regulations,  and  the  definition  of 
"attending  veterinarian"  does  not  shift 
this  burderL  However,  to  make  this 
clear,  we  are  incorporating  the 
suggested  wording  change  to  alleviate 
any  concern  that  the  "attending 
veterinarian"  would  have 


responsibilities  which  properly  belong  to 
the  Committee.  Moreover,  the  faciUty,  in 
accordance  with  Pari  2  of  the 
regulations,  as  revised,  is  responsible  for 
activities  involving  animals  and  for 
establishing  and  maintaining  the 
Committee. 

The  defmition  of  "attending 
veterinarian"  would  be  as  follows: 

a  person  who  baa  yvduated  from  a 
veterinary  school  accredited  by  the  American 
Veterinary  Medical  Association's  Council  on 
Education,  or  hat  a  certificate  issued  by  the 
American  Veterinary  Medical  Association's 
Education  Commission  for  Foreign  Veterinary 
Graduates,  or  has  received  equivalent  formal 
education  as  determined  by  the 
Adminiatrator,  has  received  training  and/or 
experience  in  tlie  care  and  management  of 
the  species  being  attended  and  who  has 
direct  or  delegated  authority  for  activities 
involving  animala  at  a  registered  or  licenaed 
facility. 

Business  hours 

We  received  a  number  of  comments 
regarding  the  proposed  definition  of 
"business  hours"  as  meaning  "the  hours 
between  7  a.m,  and  7  p.m..  Monday 
through  Friday,  except  for  statutory 
Federal  hoHdays.  each  week  of  the 
year."  We  received  449  comments  (424 
from  the  research  community  and  25 
from  members  of  the  general  public) 
stating  that  the  proposed  hours  are  not 
the  normal  business  hours  for  licensees 
and  research  facilities.  We  received  394 
comments  (332  from  the  research 
community,  22  from  dealers,  9  from 
exhibitors,  and  31  from  members  of  the 
general  pubHc]  stating  that  business 
hours  should  de  defined  as  the  normal 
business  hours  of  the  regulated  entity, 
and  51  commenters  (18  dealers  and  33 
from  the  research  community)  stated 
that  business  hours  should  be  an  8-houj 
period  between  7  a.m.  and  7  p.m.  We 
agree  that  some  clarification  of  the 
definition  is  necessary  to  make  clear  our 
intent  that  for  some  reasonable  time 
during  the  hours  from  7  a.m.  to  7  p.m. 
daily,  every  facility  must  make  its 
animal  housing  facilityfies),  animal  use 
areas,  and  records  available  for  APHIS 
inspection  without  an  appointment  or 
scheduled  inspection  being  required. 
The  facility  would  not  have  to  be  open 
during  all  hours  between  7  a.m.  and  7 
p.m.,  and  could  be  open  fewer  than  8 
hours.  For  example,  if  a  facility  is  open 
from  noon  until  7  p.m.,  it  must  be 
available  for  inspection  at  all  times 
during  those  hours. 

Accordingly,  the  defmition  of 
"business  hours"  is  revised  to  be  "a 
reasonable  number  of  hotirs  between  7 
a.m.  and  7  p.m.,  Monday  through  Friday, 
except  for  statutory  Federal  holidays, 
each  week  of  the  year,  during  which 
inspections  b>  APHIS  may  be  made." 


Under  this  revised  defiiution.  facilities 
must  be  available  for  APHIS  inspection 
every  Monday  through  Friday,  and  not 
just  on  the  days  they  are  open  for 
business  or  trade,  since  some  facilities 
may  be  pari-time  operations  or  seasonal 
businesses  but  maintain  animals  year- 
round.  The  proposed  range  of  hours 
would  help  avoid  problems  we  have 
encountered  in  the  past  with  some 
facilities  which  seem  never  to  be  open 
when  APHIS  inspectors  arrive,  or  which 
purport  to  be  open  only  at  "other"  times. 

Commerce 

Two  commenters  from  the  research 
community  stated  that  the  proposed 
definition  of  "commerce"  should  be 
clarified.  We  do  not  believe  that  the 
definition  is  unclear.  We  bebeve  that  the 
changes  made  to  the  current  definition 
to  indicate  that  intrastate  actmties  are 
considered  to  be  in  commerce  for 
purposes  of  the  Act,  and  the  mclusion  of 
trade,  traffic,  transportation,  or  other 
commerce  with  any  foreign  countr> .  wiH 
aid  understanding  of  the  term.  The 
definition  of  "commerce"  remains  as 
proposed. 

Committee 

We  received  a  number  of  comments 
concerning  the  proposed  definition  of 
"Committee."  We  received  311 
comments  (286  from  the  research 
community  and  25  from  members  of  the 
general  public)  stating  that  the 
Institutional  Animal  Care  and  Use 
Committee  should  be  given  the  name 
used  in  the  Act,  that  is.  the  Institutional 
Animal  Committee,  and  306  commenters 
(283  from  the  research  community  and 
25  members  of  the  general  public)  stated 
that  research  facihties  should  be  given 
flexibility  to  identify  the  Committee  by 
whatever  name  it  selects.  We  received 
121  comments  from  the  research 
community  stating  that  there  is  no 
statutory  authonty  for  requiring 
establishment  of  a  Committee.  This 
contention  is  incorrect.  Section  13(b)  of 
the  Act  authorizes  the  Secretary  to 
require  that  each  resean±  facility 
establish  at  least  one  Institutional 
Animal  Committee  composed  of 
members  with  sufficient  ability  "to 
assess  animal  care,  treatment,  and 
practices  in  experimental  research 

(7  U.S.C.  2143(b)).  We  proposed 

the  name  "Institutional  Animal  Care  and 
Use  Committee"  because  it  is 
descriptive  of  the  areas  of  concern  to  the 
Committee,  while  the  name 
"Institutional  Animal  Committee"  is 
general  and  could  lead  to  concern  that 
the  Committee  would  be  involved  m 
areas  beyond  the  scope  of  the 
regulations.  Chir  concern  is  nrt  with  the 
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name  assigned  to  the  Committee  by  a 
fncility,  but  that  the  Committee, 
re<(Hrdle««  of  its  name,  carry  out  Ms 
responsibilities  and  duties   We  p)ropo8ed 
this  name  for  purposes  of  uniformity  and 
ease  of  reference  The  definition  of 
"Committee."  includinH  the  name 
"Institutional  Animal  Care  and  Use 
Committee",  remains  as  ori>jmally 
proposed. 

Endan^tired  speciea 

We  received  one  comment  from  the 
research  community  statinj^  that  the 
proposed  definition  of  "endan«ered 
species"  should  be  more  spe<".ific  than 
"those  species  defined  In  the 
Endangered  Species  Act  (18  U  S  C  1531. 
et  a»q  |  and  as  it  may  be  subsequently 
amended. '  Another  comment  from  the 
research  community  slated  that  the 
definition  should  read  any  "endangered 
or  threatened  species  as  listed  under  the 
Endangered  Species  Act  of  ltf73  as 
amended."  The  Endangered  Species  Act 
includes  species  which  are  determined 
to  be  endangered  or  threatened  because 
of  certain  factors  set  forth  in  the  statute. 
Accordingly,  our  proposed  defini'ion 
encompasses  the  definition  suggested  by 
the  latter  commenter  We  believe  it  is 
impractical  to  b«  more  specific  m  the 
definition  of  "endangered  species." 
since  the  list  of  species  covered  by  the 
Endangered  Species  Act  is  a  changing 
one,  with  additions  and  deletions. 

Euthanasia 

Wo  received  324  comments  (299  from 
the  research  community  and  25  from 
members  of  the  general  public)  stating 
that  the  definition  of  "euthanasia" 
should  not  refer  to  "immediate"  death 
and  that  unconsciousness  need  only  be 
rapid  and  not  "instantaneous  "  As 
stated  in  the  Supplementary  Information 
accompanying  the  March  31. 1987 
pnjposed  rule,  we  believe  our  proposal 
describes  humane  destruction  of  an 
animal.  Deletion  of  the  requirement  that 
death  be  "immediate"  and  requiring 
instead  that  unconsciousness  need  only 
be  rapid  instead  of  instantaneous  could 
result  in  use  of  less  humane  methods  of 
euthanasia  which  In  turn  could  result  in 
prolonged  sufTenng  by  the  animals  No 
changes  have  been  made  in  the 
definition. 

The  Supplementary  Information 
accompanying  the  definition  of 
"euthanasia"  stated  that  the  method 
used  should  be  consistent  with  the 
recommendations  of  the  AVMA  s 
current  Panel  on  Euthanasia  Eight 
commenters  from  the  research 
community  stated  that  the  definition  of 
"euthanasia"  should  set  forth  the 
specific  AVMA  recommendations  on 
methods  of  euthanasia   We  received  317 


comments  (292  from  the  research 
community  and  25  from  members  of  the 
general  public)  stating  that  all  reference 
to  the  AVMA  Panel  on  Euthanasia 
recommendations  should  be  removed 
frtim  the  proposal  since  the  AVMA 
Panel  is  an  independent  body,  not 
subject  to  APHIS  direction  We  disagree 
with  these  comments  for  the  following 
reasons  The  definition  as  originally 
proposed  would  allow  u*e  of  any 
humane  method  for  euthanizing  animals 
and  does  not  refer  to  the  AVMA  Panel 
on  Euthanasia  recommendations.  We 
t)«lieve  It  is  appropriate  to  allow 
facilities  to  determine  which  humane 
method  they  wish  to  use  If  there  is  a 
question  as  to  whether  a  certain  method 
would  be  considered  humane,  we  will 
issue  a  wntten  opinion,  upon  request. 
We  believe  that  the  recommendations  of 
the  AVMAs  current  Panel  on 
Euthanasia  would  meet  the 
requirements  of  the  proposed  definition. 
For  that  reasorv  we  referred  to  the 
recommendations  in  the  Supplementary 
Information  to  provide  further  guidelines 
to  facilities  m  determining  what 
methods  will  be  considered  humane. 
This  reference  Is  not  part  of  the 
regulations. 

Exotic  animal 

We  received  358  comments  (333  from 
the  research  community  and  25  from 
members  of  the  general  public)  stating 
that  the  definition  of  "exotic  animal"  as 
proposed  would  include  nonhuman 
primates,  hamsters,  and  some  other 
rodents,  and  that  these  species  should 
be  excluded  from  this  term.  Five 
commenters  (2  from  the  research 
community.  1  exhibitor.  1  dealer,  and  1 
member  of  the  general  public)  stated 
that  the  proposed  definition  is  confusing 
in  general. 

i'he  proposal  defined  "exotic  animal" 
as 

any  animal  not  identified  in  the  definition 
of    animal"  provided  in  thii  Pari  that  is 
native  to  a  foreign  country  or  of  foreign  ongin 
or  character,  is  not  native  to  the  United 
Slates,  or  wa«  introduced  from  abroad  This 
term  ipecifii  ally  includes  animals  such  as. 
but  not  limited  lo.  lions,  tigers,  leopards, 
elephants,  camels,  llamas,  antelope, 
antealers.  kangaroos,  and  water  buffalo. 
Species  of  foreign  domestic  cattle,  such  as. 
Ankole.  Gayal.  Yak  are  included  in  this 
group 

We  agree  that  there  could  be  some 
confusion  as  a  result  of  the  definition, 
since  many  animals  commonly  found  in 
the  United  States  or  generally  not 
considered  exotic  are  "not  native  to  the 
United  States,  or  were  introduced  from 
abroad."  In  fact  many  species  of  dogs 
are  not  native  to  the  United  States 
Therefore,  we  are  clarifying  the 


definition  to  exclude  those  animdls 
specifically  included  in  the  definition  of 
"animal,"  We  are  also  removing  llamas 
from  the  definition  of  "exotic  animal"  in 
this  revised  rule  because  of  the 
increasing  numbers  of  llamas  used  on 
farms  for  bireeding  purposes. 

Farm  animal 

We  received  319  comments  (294  from 
the  research  community  and  25  from 
members  of  the  general  public)  stating 
that  the  proposed  definition  of  "farm 
animal"  is  confusing  since  it  defines 
farm  animals  in  terms  of  their  use  ralhfr 
than  their  species  S<!ven  commenters 
stated  that  our  definition  should  be 
consistent  with  the  definition  of 
"animal"  as  set  forth  in  the  Animal 
Welfare  Act  The  Act  excludes  the 
following  animals  from  the  definition  of 
"animal": 

horses  not  used  for  research  purposes  and 
other  farm  animals,  such  as,  but  not  limited 
to  livestock  or  poultry  used  or  intended  for 
use  ai  food  or  fiber,  or  livestock  or  poultry 
used  or  intended  for  improving  animal 
nutrition,  breeding,  management  or 
production  efficiency,  or  for  improving  the 
quality  of  food  or  fit>er. 

The  proposed  definition  is  consistent 
with  the  definition  of  "animal"  provided 
In  the  Act.  in  that  it  is  the  use  or 
intended  use  which  excludes  farm 
animals  from  the  Act,  not  their  species. 
We  are  expanding  the  definition  to 
Include  all  the  uses  listed  in  the  Act.  in 
accordance  with  the  commenters" 
suggestion,  lo  avoid  confusion. 

Four  commenters  stated  that  the 
definition  should  refer  to 
"warmblooded"  domestic  species  lo  be 
consistent  with  the  definition  of 
"animal."  We  believe  that  this  is 
unnecessary  since  "animal."  as  defined 
in  the  regulations,  is  limited  to 
warmblooded  species  and  there  is  no 
need  to  further  identify  farm  animals  as 
warmblooded. 

As  stated  above,  we  are  including 
llamas  in  the  definition  of  farm  animals 
when  used  or  intended  for  use  as  farm 
animals,  as  set  forth  in  the  Act. 

Housing  facility 

We  received  60  comments  from  the 
research  community  objecting  to  the 
proposed  definition  of  "housing  facility" 
as  "any  land,  premises,  shed,  bam 
building,  trailer,  or  other  structure  or 
area  housing  or  intended  to  house 
animals."  These  commenters  stated  thiit 
"housing  facility"  should  be  renamed 
"animal  facility"  and  that  these  facilities 
should  be  distinguished  from  "animal 
study  area,"  "acute  research  study 
area,"  "chronic  research  study  area." 
and  "holding  facility,"  We  have 


considered  those  comments  but  do  not 
agree  with  them.  We  believe  there  is  no 
reason  to  distinguish  animal  study  area, 
acute  research  study  areas,  chronic 
research  study  areas,  and  holding 
facilities  for  purposes  of  the  standards, 
since  these  areas  are  all  included  within 
housing  facilities  and  are  subject  to 
inspection  and  compliance  with  the 
regulations  regcutlless  of  their  name  or 
research  purpose.  Also,  the  term 
"housing  facility"  applies  to  any  facility 
used  by  any  person  subject  to  the  Act  to 
house  animals,  and  is  not  limited  to 
research  facilities.  The  regulations 
pertaining  to  housing  facilities  contained 
in  Part  2 — "Regulations"  and  the 
proposed  rule  for  Part  3 — "Standards", 
published  elsewhere  in  this  issue  of  the 
Federal  Regbter  (see  companion  docket 
nos.  88-014  and  87-004,  respectively), 
are  equally  apphcable  to  all  persons 
subject  to  the  Act  and  to  all  parts  of 
housing  facilities.  The  definition  remains 
as  originally  proposed 

Hybrid  cross 

Fourteen  commenters  from  the 
research  community  objected  to  the 
proposed  differentiation  between 
domestic  and  wild  hybrid  cross  animals 
and  stated  that  all  hybrids  should  be 
considered  wild  animals.  The  general 
consensus  within  the  Agency  remains 
that  hybrid  cross  animals  should  be 
considered  to  be  domesticated  animals. 
For  this  reason  and  for  the  reasons 
provided  in  the  Supplementary 
Information  accompanying  the  March 
31. 1987  prop>osed  rule,  the  definition  of 
"hybrid  cross"  remains  as  initially 
proposed. 

Impervious  surface 

The  proposed  definition  of 
"impervious  surface"  includes  the 
requirement  that  "(f]luids  on  such 
surfaces  will  bead  or  run  off,  *  *  *".  We 
received  363  conunents  (338  from 
research  community  and  25  from 
members  of  the  general  pubUc)  objecting 
to  this  portion  of  the  definition  because 
some  nonpermeable  floor  surfaces  will 
not  cause  fluids  to  bead  up  or  fim  off, 
but  otherwise  do  meet  the  definition  of 
"impervious  surface."  We  agree  that  this 
can  be  the  case  with  some  impervious 
surfaces  and  are  modifying  this 
provision  in  the  definition.  Chir  concern 
is  that  the  surfaces  be  those  that  can  be 
readily  cleaned  and  that  they  not  absorb 
material  which  could  contaminate  the 
surface  and  cause  problems  with 
sanitization.  The  definition,  as  revised, 
includes  surfaces  on  which  fluid  beads 
up  and  runs  off  and  surfaces  from  which 
fluids  can  be  removed  without  their 
being  absorbed  into  the  surface 
material. 


Two  dealers  and  two  commenters 
from  the  research  community  stated  that 
some  species  do  not  require  impervious 
surfaces  and  that  for  some  species 
impervious  surfaces  may  in  fact  be 
debrimental  to  their  well-being.  We 
agree,  and  have  addressed  these 
situations  in  the  standards  provided  in 
the  proposed  rule  for  Part  3 — 
"Standards",  published  elsewhere  in 
this  issue  of  the  Federal  Register  in 
companion  docket  no.  87-004.  Those 
proposed  standards  require  impervious 
surfaces  in  defined  instances. 

We  received  317  comments  (292  from 
the  research  community  and  25  from 
members  of  the  general  public]  stating 
that  the  requirements  that  impervious 
surfaces  not  retain  odors  is 
inappropriate  since  odors  are  a  function 
of  cleaning  and  not  the  surface.  We 
disagree,  since  some  surfaces  absorb 
disturbing  odors  regardless  of  how  well 
they  are  cleaned.  This  requirement 
remains  in  the  definition. 

Indoor  housing  facility 

We  received  S52  comments  (326  from 
the  research  community,  25  from 
members  of  the  general  pubUc,  and  1 
from  an  exhibitor]  stating  that  the 
requirement  that  an  'indoor  housing 
facility"  must  be  capable  of  maintaining 
humichty  levels  of  30  to  70  percent  is  too 
rigid  and  should  be  deleted  from  the 
definition.  We  disagree,  and  we  believe 
the  required  range  of  a  30  to  70  percent 
humidity  level  is  a  reasonable  one.  Most 
species  of  animals  that  would  be  housed 
in  indoor  housing  facilities  require 
humidity  levels  %vithin  this  range  for 
their  general  health  and  welfare.  This  is 
reflected  in  the  standards  provided  in 
the  proposed  rule  for  Part  3 — 
"Standards"  and  published  elsewhere  in 
this  issue  of  the  Federal  Register  in 
companion  docket  no.  87-004.  We  do  not 
believe  compliance  with  this 
requirement  will  prove  burdensome. 
Facilities  receiving  NIH  funds  for 
research  currently  must  provide 
assurance  that  they  are  in  compUance 
with  the  requirements  contained  in  the 
NIH  Guide  for  the  Care  and  Use  of 
Laboratory  Animals.  The  Guide 
provides  humidity  levels  within  this 
same  range  for  dogs,  cats,  and 
nonhuman  primates.  The  Guide  provides 
a  range  of  40  to  70  percent  for  most 
other  warmblooded  animals.  Moreover, 
since  1967,  indoor  housing  facilities  have 
been  required  under  our  regulations  to 
have  the  capabihty  of  controlling  the 
environment  within  the  facility.  The 
definition  remains  as  originally 
proposed. 


Inspector 

In  the  March  31, 1987  proposal,  we 
proposed  to  define  the  term.  "Veterinary- 
Services  representative."  as  "any 
inspector  or  other  person  employed  by 
the  Department  who  is  responsible  for 
the  performance  of  a  function  under  the 
Act"  (In  accordance  with  a  change  in 
internal  poHcy.  the  term.  "Veterinarj 
Services  representative,"  has  been 
replaced  with  "APHIS  ofBcial"  in  the 
revised  rule] The  term  "inspector"  also 
appears  in  Part  2  and  3  of  the 
regulations  (see  companion  docket  nos. 
88-014  and  87-004,  respectively)  but  was 
not  separately  defined  in  the  March  31. 
1987  proposal.  We  beheve  it  would  be 
helpful  to  the  pubhc  to  define  the  term 
"inspector."  Because  an  inspector  is  an 
APHIS  official,  the  definition  of  each 
term  would  be  the  same.  Accordingly, 
the  term  "inspector"  is  defined  to  mean 
"any  person  employed  by  the 
Department  who  is  authonzed  to 
jjerform  a  function  under  the  Act  and 
the  regulations  in  9  CFR  Parts  1,  2.  and 
8." 

Major  operative  experiment 

We  received  74  comments,  all  from 
the  research  community,  stating  that  the 
definition  of  "major  operative 
experiment"  should  be  changed  from 
"any  surgical  intervention  that 
penetrates  and  exposes  a  body  cavity  or 
that  has  the  potential  for  producing  a 
permanent  disability"  to  any  surgical 
intervention  that  both  penetrates  and 
exposes  a  major  body  cavity  and/or  is 
intended  to  cause  physical  or 
physiological  impairment.  We  disagree 

It  is  necessary  to  define  this  term 
since  the  1985  amendments  to  the  Act 
plainly  require  standards  providing  that 
no  animal  be  used  in  more  than  one 
major  operative  experiment  from  which 
it  is  allowed  to  recover,  except  (1)  in 
cases  of  scientific  necessity,  (2]  in  cases 
of  special  circimiStances  as  determined 
by  the  Secretary,  or  (3)  when  otherwise 
required  by  a  research  protocol  (7  U.SC. 
2143(a)(3]  (D)  and  (E)].  There  is  no  basis 
under  the  Act  for  requiring  that  a 
procedure  result  in  an  actual  impairment 
or  that  it  be  performed  with  the 
established  intent  of  causing  physical  or 
physiological  impairment  for  it  to  be 
termed  a  "major  operative  expenment." 
The  intended  effect  in  performing  a 
procedure  cannot  be  rehed  upon  to 
determine  whether  a  procedure  should 
be  termed  "major"  or  "minor"  since  that 
effect  may  or  may  not  be  accomplished 
We  consider  that  the  potential  for 
disability  is  sufficient  to  warrant 
considering  the  procedure  lo  be  "major." 
We  do  not  regulate  the  intent  underlying 
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expenmentation,  and  intent  should  not 
enter  into  a  definition  of  what  ts 
considered  to  be  a  "maior  operative 
experlmaot."  The  definitivn  remains  as 
onginalty  prt)fio««d. 

MabUe  or  trvveling  houaiag  facility 

Our  propocal.  pubLiahed  elsewfaere  tn 
this  iaaue  o/  tiie  radaral  Ragiatar  (see 
companion  docket  no.  87-aM).  to  reviae 
Part  3,  Subpart*  A  and  D.  would  allow 
do^a,  c«(a.  and  nonhuman  primates  to 
be  mainUined  la  four  different  types  of 
animal  houaing  facilities:  indoor, 
outdoor  ahcAterad.  and  mobile  or 
traveluts  bousing  fauliUes.  Derimtlons 
for  indoor,  outdoor,  and  sheltered 
animal  houaUog  faaliUes  were  included 
in  our  Mai<ch  31, 1987  proposal  to  revise 
Part  1  (see  &2  FR  10282-10286)  However, 
no  definition  of  the  term  "mobile  or 
traveling  housing  facility"  was 
propoaed.  Therelore,  we  are  adding  a 
definition  of  Ihe  »erm  as  follows. 

a  trantportlnn  vahlcla.  tuch  as  •  truck. 
irHilar.  or  railway  car  used  tu  housa  ammaii 
while  trnraiii^  fur  oxhibititw  ur  public 
education  purp<)a«s. 

These  purposes  would  include  circuses, 
carnivals,  traveling  zoos,  education 
eKhibtts.  and  traveling  animal  acts 

Son  conditionod  animals 

One  exhibitor  CMnmenled  that  the 
proposed  dafiaMwncf  "noa-conditioned 
animal'  is  vague  The  current  definition 
IS  'animals  which  have  not  been 
subjected  to  special  care  and  treatment 
fur  auffioient  time  to  stabilize  and. 
where  necessary,  lo  improve  Ihoir  health 
to  make  thess  more  suitable  fur  research 
purposes."  Since  1967  the  definiUon  of 
this  term  has  been  substantially  as  we 
proposed,  except  that  the  definition 
refurred  only  to  animals  intended  for 
use  in  research  facilities.  The  proposed 
ilafinrtion  deletes  the  phrase    to  make 
them  more  suitable  for  research 
purposes, "  making  the  term  applicable 
tu  animals  used  by  all  persons  subject  to 
the  Act  and  the  regulaUuns  We  l)elieve 
this  change  is  nec«!ssary  since  it  is 
equally  applicable  to  animals  held  by 
dealers  and  exhibitors  and  to  animals  in 
transport.  We  inadvertently  did  not 
oKplain  this  change  in  the 
Supplementary  Information  to  the 
proposed  rule.  The  defirution  remains  as 
prt)posed  in  the  March  31.  1987  proposal 

Outchifir  housing  facility 

The  current  definition  of    outdoor 
housing  facibty  "  is  "any  structure  ur 
building,  housing  or  intended  to  house 
animals,  which  does  nut  me«t  the 
definition  of  "indoor  housing  facility  " 
In  the  March  31.  1987  proposal  and  in 
thi*  rule,  we  added  a  definition  for 


another  tvpe  of  housing  facility,  known 
as  a  'aheltered  houaing  facility. ' 
Accordingly,  we  proposed  4o  define  the 
term  "outdoor  housing  facility"  as  a 
structure,  laad.  or  premise,  housing  or 
intended  to  house  animals,  which  does 
not  meet  the  definition  of  an  Indoor 
housing  facility  or  a  sheltered  housing 
facility  and  in  which  temperatures 
cannot  be  controlled  within  set  limits." 
Revtaing  the  definition  became 
necessary  because  a  sheltered  housing 
facility  Is  neither  an  outdoor  nor  an 
indoor  housing  facility.  In  this 
document  wt  ara  alao  adding  a 
definition  of  the  term,  "mobile  or 
travaling  houaing  facility, '  which  is 
another  type  of  houaing  facility  that  may 
be  used  to  house  animals  under  the 
regulations.  (Proposed  specifications 
pertaining  to  sheltered  ajid  mobile  or 
traveling  animal  housing  facilities  when 
used  to  house  dogs,  cats,  and  nonhuman 
pomates  appear  in  the  proposed  rule  for 
Part  3 — "Standards,"  companion  docket 
no  87-004,  pubhshed  elsewhere  in  this 
issue  of  the  Federal  Kegistar.  To  avoid 
having  to  amend  ti»e  definition  of 

"outdoor  housing  facility"  each  time 
another  type  of  housing  faahty  is 
authorized  for  use  under  the  regulations, 
we  are  revising  the  definition  in  this  rule 
to  mean  "a  structure,  land,  or  premise, 
housing  or  intended  to  house  animals, 
which  does  not  mael  At  definition  of 
any  other  type  af  haaaUf  facihty 
provided  in  the  regulations  and  in  which 
temperatures  cannot  b«  controlled 
withm  set  hmits." 

Three  commenters  (2  from  the 
research  community  and  1  exhibitor) 
stated  that  a  more  stnngent  defimtion  of 

"outdoor  housing  facility"  is  necessary 
We  believe  that  this  is  unneoessary  and 
could  prove  to  be  too  limiting  in 
application.  We  encourage  the  design 
and  development  of  animal  facilities 
which  provide  animals  with  natural 
environments  appropriate  for  the 
species  of  animal  housed  and  which 
allow  ready  access  to  runs  and  similar 
areas  for  exercise  and  social  interaction. 
We  believe  that  providing  a  more 
exacting  definition  could  discourage  the 
construction  of  animal  housing  facilities 
of  this  type 

Painful  procedure 

We  rpceived  345  comments  (320  from 
the  research  commuruty  and  25  from 
members  of  the  general  public)  stating 
that  the  definition  of  "painful 
procedure"  ehould  be  revised  to  be 
consistent  with  the  "U.S.  Government 
Pnnciples  for  the  Utilization  and  Care  of 
Vertubrate  Animals  Used  in  Testing, 
Research,  and  Training"  which  appears 
in  the  U.S.  Public  Health  Service  Pohcy 
on  Humane  Care  and  Use  of  Laboratory 


Animals  ("PHS  Policy")  All  PHS- 
conducted  or  supported  activities 
involving  animals  must  comply  with  the 
PHS  Policy.  Principle  V  provides  that 
"[pjrocadures  with  animals  that  may 
cause  more  than  momentary  or  slight 
pain  or  distress  should  be  performed 
with  appropriate  sedation,  analgesia,  or 
anethesia.  Surgical  or  other  painful 
procedures  should  not  be  performed  on 
unanesthctized  animals  paralyzed  by 
chemical  agents. "  We  used  similar 
language  in  the  proposed  definibon  of 
"painful  procedure"  and  as  provided  in 
Ftinciple  IV,  we  proposed  using  human 
beings  as  the  reference  point  for 
determining  whether  a  procedure  is  a 
"painful  procedure."  Principle  IV  states 
that  "|u|nleas  the  contrary  is 
established,  investigators  should 
consider  that  procedures  that  cause  pain 
or  distress  in  human  beings  may  cause 
pain  or  distress  m  other  animals."  We 
believe  that  our  proposed  defimbon  is 
consistent  with  the  PHS  Pohcy  and  with 
the  advice  of  the  commenters.  and  that 
no  revision  is  necessary.  We  received 
142  comments  from  the  research 
community  stating  that  this  approach  is 
too  anthropomorphic.  We  believe  that 
using  human  standards  of  pain  is 
necessary  to  properly  define  when  a 
procedure  is  to  be  considered  painful 
andio  make  the  definition  meaningful  to 
those  persons  applying  it.  The  definition 
remains  as  originally  proposed. 

Paralytic  drug 

In  accordance  with  section 
13(a)(3)(C)(iv)  of  the  Act,  (7  US  C. 
2143(al(3)(C)(iv)).  |  2.30(e)(9)  of  the 
revised  rule  for  Part  2  (see  companion 
docket  no.  88-014)  provides  that  each 
research  facility  that  engages  in  a 
painful  practice  or  procedure  using  an 
animal  must  prohibit  the  use  of  pnrftlytic 
drugs  without  anesthesia.  Section 
2.3O(e)(10),  as  revised,  would  require 
that  the  research  facility  establish  a 
wntten  policy  to  ensure  compliance 
with  the  prohibition.  These  provisions 
were  origmally  proposed  in  {  2.30(e)(4) 
at  52  FR  10312. 

We  received  31  comments  from  the 
research  community  in  response  to  the 
proposed  rule  stating  that  the  term 
"'paralytic  drug"'  should  be  defined.  We 
agree  and  are  adding  a  definition  of  the 
term  as  follows: 

a  drug  which  causes  partial  or  complete 
loB*  of  muscle  contraction  and  which  hHs  no 
anesthetic  or  analgesic  properties,  so  that  the 
anunal  caanot  move,  but  is  completely  aware 
of  its  turroundinga  and  can  feel  pain 

This  definition  is  in  accordance  with 
the  generally  accepted  usage  of  the  term 
among  professionals  and  professional 


organizations  and  is  consistent  with  the 
intent  of  the  Act, 

Pet  animal 

We  received  5  comments  (4  from  the 
research  community  and  1  from  a 
dealer)  stating  that  the  definition  of  "pet 
animal"  should  exclude  exotic  or  wild 
animals.  We  agree  and  intended  to 
exclude  them  by  using  the  phrase  "any 
animal  that  has  commonly  been  kept  as 
a  pet  animal"  in  the  definition.  To 
clarify  this  point  further  we  are  adding 
examples  of  common  household  pets  to 
the  definition,  such  as  dogs,  cats,  guinea 
pigs,  rabbits,  and  hamsters. 

Positive  physical  contact 

Our  proposal  to  amend  Part  3,  Subpart 
A  (see  companion  docket  no.  87-004), 
would  require  that  individually  housed 
dogs  receive  positive  physical  contact 
with  humans.  We  are  adding  a 
definition  of  the  term  "positive  physical 
contact"  as  it  is  commonly  understood 
by  the  public,  that  is,  "petting,  stroking, 
or  other  touching,  which  is  beneficial  to 
the  well-being  of  the  animal." 

Primary  enclosure 

We  did  not  receive  any  comments 
addressing  the  proposed  definition  of 
"primary  enclosure."  We  are  replacing 
the  word  "chain"  in  the  rule  with 
"tether,"  however,  to  include  all  like 
devices  used  to  restrict  an  animal's 
radius  of  movement. 

Principal  investigator  (investigator) 

The  revised  rule  for  Part  2  of  the 
regulations  (see  companion  docket  no. 
88-014)  would  require  that  research 
facilities  impose  certain  duties  and 
responsibilities  on  the  principal 
investigator  in  planning  and  carrying  out 
the  animal  care  and  use  procedure 
(ACUP)  of  a  research  project.  We  are 
adding  a  definition  of  the  term 
"principal  investigator"  as  "an  employee 
of  a  research  facility  responsible  for  a 
proposal  to  conduct  research  and  for  the 
design  and  implementation  of  research 
involving  animals."  This  is  the  meaning 
of  the  term  as  it  is  used  in  the  research 
community.  It  is  also  the  meaning  of  the 
term  as  it  is  used  by  the  U.S.  Public 
Health  Service  in  its  "Public  Health 
Service  Pohcy  on  Humane  Care  and  Use 
of  Laboratory  Animals."  The  Policy 
provides  guidelines,  issued  by  the  U.S. 
Public  Health  Service  under  the  Health 
Research  Extention  Act  of  1985.  for  the 
proper  care  and  treatment  of  animals 
used  in  biomedical  and  behavioral 
research.  We  are  adding  the  definition 
to  Part  1  of  the  regulations  so  that 
members  of  the  general  public  will  share 
the  same  understanding  of  the  term. 


Protocol 

We  proposed  to  define  the  term 
"Protocol"  as  "an  investigator's  plan  for 
the  use  of  animals  in  a  study  of  a 
biomedical  problem,"  We  received  409 
comments  (384  from  the  research 
community  and  25  from  members  of  the 
general  public)  objecting  to  use  of  the 
term  "protocol"  and  to  our  proposal  to 
require  review  and  approval  of 
protocols  by  a  facility's  Institutional 
Animal  Care  and  Use  Committee.  We 
received  342  comments  (317  from  the 
research  community  and  25  from 
members  of  the  general  public)  stating 
that  the  term  is  not  defined  in  the 
Animal  Welfare  Act  and  should  be 
deleted  from  the  regulations  altogether. 

Although  the  term  is  not  defined  in  the 
Act  it  does  appear  in  section  13  of  the 
Act  (7  U.S.C,  2143),  which  mandates  the 
imposition  of  certain  responsibilities 
upon  research  facilities  and  upon  their 
Committee  for  carrying  out  the  purposes 
of  the  Act,  We  believe  that  use  of  the 
term  "protocol"  is  therefore  proper.  We 
understand  from  the  comments  we 
received  that  use  of  this  term  may  imply 
to  some  reseeirch  facilities  that  APHIS 
would  be  involved  in  the  evaluation  of 
the  design,  outlines,  guidelines,  and 
scientific  merit  of  proposed  research. 
That  is  not  our  intent.  Our  concern  is 
with  the  animal  care  and  use  portion  of 
the  research,  that  is,  how  the  research 
will  treat  or  affect  an  animal,  the 
condition  of  an  animal,  and  the 
circumstances  under  which  an  animal  is 
maintained.  Accordingly,  to  clarify  our 
intentions  and  avoid  any 
misunderstanding,  the  term  "protocol"  is 
changed  in  this  revised  rule  to  "animal 
care  and  use  procedure"  ("ACUP").  The 
definition  is  also  clarified  to  include  an 
investigator's  plan  for  the  care  of 
animals  in  addition  to  a  plan  for  the  use 
of  animals. 

The  comments  we  received 
concerning  our  statutory  authority  to 
require  review  of  what  is  now  termed 
the  "animal  care  and  use  procedure"  are 
addressed  in  companion  docket  number 
88-014,  Part  2 — "Regulations,"  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Research  facility 

Thirty-seven  commenters  from  the 
research  community  stated  that  the 
word  "biomedical"  should  not  appear  in 
the  definition  of  "research  facility."  In 
writing  our  proposed  definition  of 
"research  facility,"  we  tried  to  follow 
the  language  of  the  Act  as  closely  as 
possible.  This  term  appears  in  the  Act's 
definition  of  "research  facility"  (7  U.S.C. 
2132(e)). 


Nineteen  commenters  from  the 
research  community  stated  that  the 
definition  of  "research  facility"  should 
exclude  government  agencies 
responsible  for  protection  and 
management  of  the  wnldhfe  resources  of 
a  state.  Again,  in  writing  our  proposed 
definition  of  "research  facility"  we  tried 
to  follow  the  language  of  the  Act  as 
closely  as  possible,  and  the  Act  allows 
no  specific  exclusion  of  government 
agencies  of  the  type  described  by  the 
commenters. 

After  carefully  considering  these 
comments,  we  have  decided  to  adopt 
the  Act's  definition  of  "research  facility" 
and  use  it  in  our  regulations,  We  believe 
this  would  avoid  confusion  and  ensure 
that  our  regulations  accomplish  the 
intent  of  the  Act.  The  only  change  we 
are  making  in  the  definition  is  to  replace 
the  term  "Secretary"  with  the  term 
"Administrator." 

Retail  pet  store 

In  our  proposed  definition  of  "retail 
pet  store,"  reference  to  exhibiting 
nonpet  animals  was  inadvertently 
omitted,  although  it  was  included  in  the 
Supplementary  Information.  We  are 
revising  the  definition  of  "retail  pet 
store"  from  that  appeanng  in  the  March 
31, 1987  proposal  to  exclude 
establishments  or  persons  exhibiting  or 
offering  to  exhibit  any  wUd  or  exotic  or 
other  nonpet  species  of  vk  anriblooded 
animals  (except  birdf).  suLh  as  skunks. 
raccoons,  nonhuman  pnma'.es.  squirrels. 
ocelots,  foxes,  coyotes,  etc..  in  addition 
to  those  selling  or  offering  to  sell  these 
nonpet  species.  These  estabhshments 
and  persons  would  be  required  to  obtain 
a  license  under  Part  2  of  the  regulations. 

We  are  also  adding  a  fi.'^'.h  exclusion 
for  retail  pet  stores  that  exhibit  animals 
in  a  room  that  is  separa'e  from  or 
adjacent  to  a  retail  pet  store,  in  an 
outside  area,  or  an\'\Nhere  off  the  pet 
store  premises.  If  the  pet  animals  are 
taken  off  the  premises  for  purposes  of 
exhibition,  such  as  at  schools,  parades, 
or  shopping  malls,  or  are  placed  m 
outside  areas  or  areas  adiacent  to  the 
pet  store  for  use  in  a  petting  zoo-tj-pe 
exhibit,  the  establishment  or  person 
exhibiting  the  pet  animals  must  obtain  a 
license  under  Part  2  of  the  regulations. 
This  exclusion  would  prevent  exhibitors 
from  claiming  to  be  retail  pet  stores  in 
order  to  avoid  being  licensed  in 
accordance  with  Part  2  of  the 
regulations. 

We  are  deleting  mink  from  the  list  of 
pet  animals  sold  by  retail  pet  stores  in 
response  to  a  comment  rejzarding  the 
proposed  defmition  of  "wild  animal." 
We  are  doing  so  because  of  their  vicious 
nature.  Mink  are  not  regulated  animals. 


tfisao 
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howevec  whss  used  or  Intended  for  use 
solety  for  lood  or  flber  purposes. 

Sanitize 

We  raoeived  4  comments  from  the 
research  comHiunity  stating  that 
"•anttiza"  should  be  redefined  so  as  to 
requira  rvmoval  of  dirt  debris  and 
hannfiM  contamination.  Instead  of 
requiiing  remeval  and  destructioa  to  the 
maxlnum  degree  that  is  practical,  of  any 
agents  injurious  to  health.  The  definition 
of  "saoitize"  has  been  the  same  as  we 
propoeed  since  1966.  Wo  do  not  believe 
it  appropriate  to  delete  the  requirement 
ta  destroy  injurious  agents  since 
elimination  of  these  agents  results  in  a 
more  healthful  environment  for  animals 
that  may  be  exposed  to  them.  The 
definition  remams  as  proposed. 

Sheltered  housing  facility 

Three  commenters  from  the  general 
public  stated  that  the  definition  of 
"shaltered  housing  facihty"  should  be 
deleted  as  this  type  of  facility  could  lead 
to  mistreatment  of  the  housed  animals. 
In  tb«  proposed  rule  for  Part  3 — 
"Standards"  (see  oonkpanion  docket  no. 
87-004  pubhshed  elsewbere  in  this  issue 
of  the  Federal  Eagister).  we  have 
proposed  sperifirationa  for  this  type  of 
housing  facikty  wlucii  include 
requirenoents  for  keataig.  oooMag. 
ventilatioii.  creaming,  drainage,  and 
lighting.  We  believe  that  a  sheltered 
housmg  facibty  which  is  in  compliance 
with  these  proposed  standards  can  be 
effectively  used  to  house  animals  in  a 
humane  manner  in  accordance  with  the 
Act. 

Wild  animal 

We  proposed  to  define  "wild  animal" 
as: 

any  animal  which  is  now  or  historically  ha» 
b«en  found  In  the  wild,  or  in  (he  wild  ilate. 
within  the  boundane*  of  the  United  Slate*. 
Its  territories,  or  possessions  This  term 
includM.  but  IS  not  limited  to  animals  such 
as.  Buffalo,  deer,  skunk.,  opossum,  raccoon, 
armadillo,  coyote,  squirrel,  fox.  wolf. 

One  dealer  and  one  member  of  the 
general  public  commented  in 
disagreement  with  our  proposed 
definition.  One  dealer  stated  that  ferreU 
and  mink  should  be  classified  as  wild 
animals,  and  9  dealers  and  2  exhibitors 
stated  that  deer,  llama,  and  buffalo 
should  be  classified  as  domestic 
animals.  As  explained  above  under 
■Retail  pet  store,"  we  agree  that  mink 
should  be  considered  a  "wild  animal" 
due  to  its  vicious  nature.  The  definition 
of  "wild  animal"  will  be  changed  to 
include  mink.  We  disagree  with  the 


comment  with  regard  to  ferrets, 
howevac  since  they  ore  considered  to 
be  easily  handled  and  relatively 
nondangBTOus,  and  are  now  commonly 
bred  and  kept  as  pet  animals.  We  aiao 
disagree  with  clasaifylng  deer  as 
domeatic  animals.  Although  some 
individuals  may  be  raised  in  captivity 
and  wrould  be  considered  tame,  most 
deer  are  found  in  the  wild.  However,  we 
do  agree  with  the  commenters  with 
regard  to  buffalo.  Buffalo  are  nearly 
extinct  in  the  wild.  Most  now  exist  in 
game  preserves,  where  they  are 
displayed  in  natural  settings.  Under 
these  circumstances  they  are  not  wild 
animala.  Therefore,  we  are  removing 
them  from  the  definition  of  "wild 
animal"  We  are  making  no  change  in 
the  definition  of  "wild  animal"  with 
regard  to  llamas  because  llamas  were 
not  include  as  wild  animals  in  our 
proposed  definition  of  the  term.  We  also 
want  to  make  it  clear  that  wild  rats  and 
mice  are  included  in  the  definition  of 
wild  anhnal,  as  distinguished  from  rats 
and  mice  bred  in  captivity  for  use  in 
research,  and  that  wild  rats  and  mice 
are  regulated  animals  under  the  Act. 

We  received  no  comments  concerning 
the  remaining  definitions  and  they 
remain  m  this  rule  as  originally 
proposed. 

Miscelkmeoua 

As  a  result  of  a  change  in  internal 
policy,  the  term  "Veterinary  Services"  is 
replaced  with  "APHIS  '  wherever  it 
appears  and  the  definition  of 
"Veterinary  Services"  is  not  included  in 
this  revised  rule.  We  have  defined 
"APHIS"  to  mean  "the  Animal  and  Plant 
Health  Inspection  Service.  United  States 
Department  of  Agriculture." 

In  order  to  be  consistent  with  this 
change  m  pohcy,  the  term  "Veterinary 
Services  representative,"  is  replaced 
with  "APHIS  official."  We  proposed  to 
define  the  term,  "Veterinary  Services 
representative"  to  mean  "any  inspector 
or  other  person  employed  by  the 
Department  who  is  responsible  for  the 
performance  of  a  function  under  the 
Act."  We  have  added  a  defmition  of  the 
term  "inspector"  in  this  revised  rule,  as 
explained  above.  For  this  reason,  the 
definition  of  "APHIS  official"  does  not 
specifically  refer  to  inspectors.  We  are 
using  the  word  "authorized"  in  place  of 
"responsible"  in  the  definition  of 
"APHIS  official"  because  the  Secretary 
of  Agriculture  is  responsible  for 
performance  under  the  Act.  Department 
employees  are  authorized  to  perform 
certain  functions.  We  are  also  clarifying 
the  definition  by  including  the 
performance  of  functions  under  the 
regulations  as  well  as  under  the  Act. 


because  the  regulations  are  promulgated 
under  the  Act.  Accordingly,  "APHIS 
official"  is  defined  to  mean  "any  person 
employed  by  the  Department  who  is 
authorized  to  perform  a  function  under 
the  Act  and  the  regulations  in  9  CFR 
Parts  1,  2,  and  3." 

We  are  correcting  the  following 
typographical  errors  which  appeared  in 
the  March  31, 1987  proposal: 

(1)  We  are  correcting  two  errors  in  the 
proposed  definition  of  "Class  "B" 
lioenaee  (dealer)".  In  the  first  sentence 
the  reference  to  "5  l.l(q)"  has  been 
changed  to  "5  11"  since  we  are  not 
lettering  the  paragraphs,  and  in  the 
second  sentence  "at  an  auction  sale" 
has  been  corrected  to  read  "of  an 
auction  sale." 

(2)  We  are  similarly  changing  the 
reference  to  "J  l.l(x)"  in  the  definition 
of  "Class  "C"  licensee  (exhibitor)"  to 

"  j  1.1"  since  we  are  not  lettering  the 
paragraphs. 

(3)  In  the  definition  of  "endangered 
species,"  the  closing  parentheses  are 
placed  after  the  statutory  citation 
instead  of  the  period. 

Statutory  authority  for  this  Proposed 
Rule 

This  proposed  rule  is  issued  pursuant 
to  the  Animal  Wotfere  Act  (Act),  as 
amended,  7  U.S.C.  2131-2157.  Congress 
recently  added  significantly  to  the 
Secretary's  responsibilities  under  the 
Act  by  amendments  in  the  Food  Security 
Act  of  1985,  Pub.  L  No.  99-198.  approved 
December  23, 1985.  The  declared  policy 
of  the  Act  is  to  ensure  that  animals 
intended  for  use  in  research  facilities,  as 
pets,  or  for  exhibition  purposes  are 
provided  humane  care  and  treatment;  to 
assure  the  humane  treatment  of  animals 
during  transportation;  and  to  prevent  the 
sale  of  stolen  animals. 

The  Act  mandates  that  the  Secretary 
of  Agriculture  promulgate  regulations 
and  standards  to  govern  the  humane 
handling,  care,  treatment,  and 
transportation  of  animals  by  dealers, 
exhibitors,  research  facilities,  carriers. 
and  intermediate  handlers.  To 
accompbsh  this,  the  Secretary  must 
define  certain  key  words  used  in  the 
regulations  and  standards  so  that 
persons  subject  to  the  Act,  regulations, 
and  standards  can  comply  with  their 
requirements 

The  Act  itself  defines  some  of  the 
terms  which  appear  in  this  rule  The  Act 
also  authorizes  the  Secretary  to 
promulgate  such  rules,  including 
additional  definitions,  as  he  deems 
necessary  to  effectuate  the  purposes  of 
the  Act. 


Executive  Order  12291 

On  March  31, 1987,  the  Department 
publisbed  projjosed  rules  to  amend  Part 
1— "Definition  of  Terms"  and  Part  2— 
"Regulations,"  of  the  Animal  Welfare 
regulations  (52  FR  10292, 10296)  in  order 
to  implement  the  1965  amendments  to 
tfie  Animal  Welfare  Act,  Pub.  L  99-198, 
the  "Food  Security  Act."  The  proposed 
action  was  reviewed  pursuant  to 
Executive  Order  12291  and  it  was 
determined  ttiat  it  did  not  constitute  a 
"major  rule."  We  solicited  comments 
with  regard  to  the  proposed  rules,  and 
have  made  modifications  to  those  rules 
as  explained  in  the  "Supplementary 
Information."  At  this  time,  we  are  also 
publishing  a  proposal  to  revise  the 
standards  contained  in  0  CFR  Part  3 — 
"Standards."  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

In  revising  Parts  1  and  2,  and  in 
preparing  the  proposed  rule  for  Part  3. 
we  assessed  the  economic  effects  of  the 
regulations  in  accordance  with  the 
requirements  of  Executive  Order  12291. 
We  considered  alternative  approaches 
to  carrying  out  our  statutory  mandate, 
many  of  which  we  adopted.  A 
regulatory  impact  analysis  of  revised 
Parts  1  and  2.  and  the  proposal  for  Part  3 
was  prepared.  Based  on  that  analysis, 
which  included  consideration  of  both 
quantifiable  and  nonquantifiable  effects 
of  the  rules,  the  Administrator  has 
determined  that  Parts  1  and  2  would 
have  an  impact  on  the  economy  in 
excess  of  $1(X)  million  annually,  and 
would  constitute  a  "major  rule." 

The  following  requirements  under 
Parts  1  and  2  represent  some  of  the 
major  costs  to  the  regulated  industries: 
(1)  The  establishment  and 
responsibilities  of  the  animal  care  and 
use  committees;  (2)  aseptic  surgical 
facilities  and  adequate  pre-  and  post- 
procedural  care;  (3)  increased 
responsibilities  for  attending 
veterinarians;  (4)  additional 
administrative  responsibilities;  (5) 
increases  in  license  fees;  and  (6) 
identification  for  dogs  and  cats  less  than 
16  weeks  of  age. 

The  economic  impacts  of  these  rules 
are  discussed  in  more  detail  in  a 
regulatory  impact  analysis,  which  is 
available  for  public  inspection  in  Room 
1141  of  the  South  Building,  U.S. 
Department  of  Agriculture  between  8:00 
a.m.  and  4:30  pjn.,  Monday  through 
Friday,  except  holidays  (address  above). 
Main  findings  of  this  analysis  are 
summarized  below. 


Summary  of  Reguuktory  Impact 
Analysis 
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Compliance  with  more  stringent 
federal  regulations  on  the  humane  care 
and  treatment  of  animals  used  for 
research,  testing,  teaching,  exhibition, 
and  business  vesdrei  would  result  in 
major  direct  and  indirect  effects 
imposed  on  the  regulated  industries  and 
the  general  economy.  An  examination  of 
the  estimated  cost  impacts  indicates 
that  the  amended  regulations  constitute 
a  "major  rule"  based  on  annual  effects 
in  excess  of  $100  million  on  the  economy 
and  large  cost  increases  on  regulated 
industries  for  animal  uses  and 
maintenance,  in  particular  to  the 
biomedical  research  community. 
However,  this  study  could  not  properly 
assess  the  relative  significance  of  these 
cost  increases  on  the  regulated  industry 
or  the  presence  of  adverse  effects  on 
competition,  innovation,  and  the  ability 
of  domestic  enterprises  to  compete  with 
foreign  enterprises  in  international 
markets. 

Regulated  persons  or  establishments 
will  be  required  to  spend  approximately 
$876  million  in  capital  expenditures  over 
the  next  two  or  three  years.  Of  this 
amount  approximately  16  percent  is 
attiibutable  to  Parts  1  and  2.  If  Parts  1 
and  2  were  enforced  separately, 
regulated  research  facilities  will  be 
required  to  spend  approximately  $142 
million  to  renovate,  equip,  replace,  or 
construct  aseptic  surgical  facilities,  and 
provide  for  adequate  per-  and  post- 
surgical care.  Capital  expenditures 
attributable  to  Part  3  include  costs  for 
renovation,  equipment  replacement,  and 
new  construction  of  animal  housing 


facility  space.  Capital  expenditures  to 
improve  animal  housing  facilities  would 
result  from  the  new  minimum  standards 
for  general  environmental  conditions, 
space  or  primary  enclosure  size 
requirements,  exercise  of  dogs,  and 
enrichment  of  nonhuman  pnmate 
enclosures. 

In  addition  to  capital  expenditures, 
total  annual  operating  exenditurcs 
estimated  at  $207  million  will  also  be 
required.  Approximately  60  percent  of 
this  total  ($126  million)  is  accounted  for 
by  Parts  1  and  2.  primarily  the 
requirements  for  the  establishment  and 
operations  of  the  institutional  animal 
care  and  use  committees,  additional 
responsibilities  for  attending 
veterinarians,  and  record-keeping 
requirements.  Annual  expenditures 
attributable  to  Part  3  would  result  from 
the  need  for  additional  personnel 
(animal  handlers)  to  execise  dogs,  and 
the  daily  maintenance  of  animal  housing 
facilities. 

An  important  result  of  this  regulatory 
analysis  is  that  policy  decisions  must 
consider  other  direct  and  indirect  effects 
associated  with  the  promulgation  and 
enforcement  of  federal  rules.  Increased 
federal  legislation  causes  important 
economic  benefits  and  costs  which  are 
unevenly  distnbsrted  among  registrants 
and  licensees.  Direct  benefits  accrue  to 
society  by  knowing  that  animals  may  be 
better  cared  for  and  treated  humanely. 
The  value  of  these  social  benefits  are 
subject  to  personal  preferences  and 
concerns.  Improvements  in  the  well- 
being  of  regulated  ammals  may  also 
provide  gams  in  productivTty  to  the 
industry.  On  the  other  hand,  increased 
costs  of  compliance  will  be  passed  from 
the  regulated  industry  to  consumers  who 
purchase  their  goods  and  services  For 
example,  the  field  of  biomedic  d 
research  and  education  depends  heavily 
on  the  use  of  animals  to  conduct  tests 
and  experiments.  Increased  costs  for 
animal  uses  have  broader  economic  and 
health  implications  for  all  of  us.  Study 
results  do  not  suggest  that  these 
regulations  would  cause  establishments 
to  abandon  the  use  of  animals  since 
current  biomedical  research  outlays  are 
in  excess  of  $12.8  biUion  per  year. 
.Nonetheless,  there  could  be  important 
effects  associated  with  allocating 
additional  funds  or  expenditures  to 
comply  with  the  amended  animal 
welfare  regulations. 

Regulatory  Flexibihty  Act 

As  part  of  the  regulatory  impact 
analysis  performed  by  the  Department 
we  have  analyzed  the  potential  impact 
on  small  entities  of  Parts  1  and  Z  as 
revised,  and  the  proposal  to  amend  Part 
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3  of  the  Animal  Welfare  reguifltions,  as 
required  by  the  Rexulatory  P'lexibility 
Act  (5  US  C.  m\  el  seq  )  Based  upon 
our  analysis,  we  have  determined  that 
parts  1  and  2  of  the  regulations  would 
affect  all  n-guiated  small  entities, 
primarily  by  increases  in  annual  license 
fees  and  identification  requirements  for 
dogs  and  cats.  However,  these  economic 
impacts  would  not  be  significant.  It  is 
anticipated  that  the  largest  impact  on 
small  entities  would  result  from  Part  3 — 
"Standards",  if  it  is  implemented  as 
proposed.  Under  these  circumstances 
the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10  025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
ofncials.  (See  7  CFR  3015,  Subpart  V  ) 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  the  information  collection 
provisions  that  are  included  in  this 
proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  Your  written 
comments  will  be  considered  if  you 
submit  them  to  the  Office  of  Information 
and  Regulatory  Affairs.  OMB.  Attention: 
Desk  Officer  for  APHIS.  Washington, 
DC  zasoa.  You  should  submit  a  duplicate 
copy  of  your  comments  to  Helene  R. 
Wright.  Chief  Regulatory  Analysis  and 
Development  Staff  PPD,  APHIS,  USDA. 
Room  866,  Federal  Building,  6.505 
B^lcrest  Road.  Hyattsville.  MD  20782. 

Ust  of  Subjects  in  9  CFR  Part  1 

Animal  welfare.  Animal  housing. 
Dealers.  E-lxhitjitors.  Research  facilities. 
Humane  animal  handling. 

Accordin«ly.  we  are  proposing  to 
amend  9  CF'K  Part  1  as  follows: 

PART  1— DEFINITION  OF  TERMS 

1.  The  aulhonty  citation  for  Part  1 
would  be  revised  to  read  as  follows: 

.\ulhority  7  U  S  C  2133.  2135.  2136,  2140. 
2141.  2142.  2143,  2146.  2147.  2151:  7  CH<  2  17. 
2.M.  and  171  2|d| 

2.  Section  11  would  be  revised  to  read 
as  follows 

}  1.1  Oeflnraons 

For  the  purposes  of  this  subchapter. 
unless  the  context  otherwise  requires, 
the  following  terms  shall  have  the 
meanings  assigned  to  them  in  this 


section.  The  singular  form  shall  also 
signify  the  plural  and  the  masculine 
form  shall  also  signify  the  feminine. 
Words  undefined  in  the  following 
paragraphs  shall  have  the  meaning 
attnbuled  to  them  in  general  usage  as 
reflected  by  definitions  in  a  standard 
dictionary. 

"Act"  means  the  Act  of  August  24. 
1966  (F\jb.  L  89-544).  (commonly  known 
as  the  Laboratory  Animal  Welfare  Act). 
as  amended  by  the  Act  of  December  24. 
1970  (Pub.  L  91-579).  (the  Animal 
Welfare  Act  of  1970).  the  Act  of  April  22, 
1976  (Pub.  L  94-279).  (the  Animal 
Welfare  Act  of  1976).  and  the  Act  of 
December  23,  1985  (Pub.  L  99-198),  (the 
Food  Security  Act  of  1985),  and  as  it 
may  be  subsequently  amended. 

"Administrative  unit"  means  the 
organizational  or  management  unit  at 
the  departmental  level  of  a  research 
facility. 

"Administrator"  means  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  or  any  other 
official  of  the  Animal  and  Plant  Health 
Inspection  Service  to  whom  authonty 
has  been  delegated  to  act  in  his  stead. 

"Ambient  temperature"  means  the  air 
temperature  surrounding  the  animal. 

"Animal"  means  any  live  or  dead  dog. 
cat.  nonhuman  pnmate.  guinea  pig, 
hamster,  rabbit,  or  any  other 
warmblooded  animal,  which  is  being 
used,  or  is  intended  for  use  for  research, 
teaching,  testing,  experimentation,  or 
exhibition  purposes,  or  as  a  pet.  Tins 
term  excludes:  Birds,  rats  and  mice  bred 
for  use  in  research,  and  horses  and  other 
farm  animals,  such  as,  but  not  limited  to 
hvestock  or  poultry,  used  or  intended  for 
use  as  food  or  fiber,  or  livestock  or 
poultry  used  or  intended  for  use  for 
improving  animal  nutrition,  breeding, 
management,  or  production  efficiency, 
or  for  improving  the  quality  of  food  or 
fiber  With  respect  to  a  dog,  the  term 
means  all  dogs  including  those  used  for 
hunting,  secunty,  or  breeding  purposes. 
"Animal  act"  means  any  performance 
of  animals  where  such  animals  are 
trained  to  perform  some  behavior  or 
action  or  are  part  of  a  show, 
performance,  or  exhibition. 

"Animal  care  and  use  procedure" 
(ACUP)  means  an  investigator's  plan  for 
the  care  and  use  of  animals  in  a  study  of 
a  biomedical  problem. 

"APHIS"  means  the  Animal  and  Plant 
Health  Inspection  Service.  United  States 
Department  of  Agriculture 

"APHIS  official"  means  any  person 
employed  by  the  Department  who  is 
Huthonzed  to  perform  a  function  under 
the  Act  and  the  regulations  in  9  CF'K 
Parts  1,  2,  and  3 


"Area  Veterinarian  in  Charge"  means 
a  veterinanan  or  his  designee,  employed 
by  APHIS,  who  is  assigned  by  the 
Administrator  to  supervise  and  perform 
the  official  work  of  APHIS  in  a  given 
State  or  States.  As  used  in  Part  2  of  this 
subchapter,  the  Area  Vetennanan  in 
Charge  shall  be  deemed  to  be  the  person 
in  charge  of  the  official  work  of  APHIS 
in  the  State  in  which  the  dealer, 
exhibitor,  research  facility,  intermediate 
handler,  earner,  or  operator  of  an 
auction  sale  has  his  principal  place  of 
business. 

"Attending  veterinarian"  means  a 
person  who  has  graduated  from  a 
vetennary  school  accredited  by  the 
American  Veterinary  Medical 
Association's  Council  on  Education,  or 
has  a  certificate  issued  by  the  American 
Vetennary  Medical  Association's 
Education  Commission  for  Foreign 
Veterinary  Graduates,  or  has  received 
equivalent  formal  education  as 
determined  by  the  Administrator  has 
received  training  and/or  experience  in 
the  care  and  management  of  the  species 
being  attended;  and  who  has  direct  or 
delegated  authority  for  activities 
involving  animals  at  a  facility  subject  to 
the  jurisdiction  of  the  Secretary. 

"Business  hours"  means  a  reasonable 
number  of  hours  between  7  a.m.  and  7 
p.m..  Monday  through  Friday,  except  for 
legal  Federal  holidays,  each  week  of  the 
year,  during  which  inspections  by 
APHIS  may  be  made. 

"Business  year"  means  the  12  month 
penod  dunng  which  business  is 
conducted,  and  may  be  either  on  a 
calendar  or  fiscal-year  basis. 

"Carrier"  means  the  operator  of  any 
airline,  railroad,  motor  carrier,  shipping 
line,  or  other  enterprise  which  is 
engaged  in  the  business  of  transporting 
any  animals  for  hire. 

"Cat "  means  any  live  or  dead  cat 
(Felis  catus)  or  any  cat-hybrid  cross. 

"Class  "A"  licensee"  (breeder)  means 
a  person  subject  to  the  licensing 
requirements  under  Part  2  and  meeting 
the  definition  of  a  "dealer"  (5  11).  and 
whose  business  involving  animals 
consists  only  of  animals  that  are  bred 
and  raised  on  the  premises  in  a  closed 
or  stable  colony  and  those  animals 
acquired  for  the  sole  purpose  of 
maintaining  or  enhancing  the  breeding 
colony. 

"Class  "B"  licensee"  means  a  person 
subject  to  the  licensing  requirements 
under  Part  2  and  meeting  the  definition 
of  a  "dealer"  (§  1.1).  and  whose  businpss 
includes  the  purchase  and/or  resale  of 
any  animal.  This  term  includes  brokers. 
and  operators  of  an  auction  sale,  as 
such  individuals  negotiate  or  arrange  for 
the  purchase,  sale,  or  transport  of 


animals  in  commerce.  Such  individuals 
do  not  usually  take  actual  physical 
possession  or  control  of  the  animals. 
and  do  not  usually  hold  animals  ia  any 
facilities.  A  class  "B"  licensee  may  also 
exhibit  animals  as  a  minor  part  of  the 
business. 

"Class  "C'  Ucensee"  (exhibitor) 
means  a  person  subject  to  the  licensing 
requirements  under  Part  2  and  meeting 
the  definition  of  an  "exhibitor"  (5  11). 
and  whose  business  involves  the 
showing  or  displaying  of  animals  to  the 
public.  A  class  "C"  hcensee  may  buy 
and  sell  animals  as  a  minor  part  of  the 
business  in  order  to  maintain  or  add  to 
his  animal  collection. 

"Commerce"  means  trade,  traffic, 
transportation,  or  other  commerce — 

(1)  Between  a  place  in  a  State  and  any 
place  outside  of  such  State,  including 
any  foreign  country,  or  between  points 
within  the  same  State  but  through  any 
place  outside  thereof,  or  within  any 
territory,  possession,  or  the  District  of 
Columbia;  or 

(2)  Which  affects  the  commerce 
described  in  this  part. 

"Committee"  means  the  Institutional 
Animal  Care  and  Use  Committee 
established  under  section  13(b)  of  the 
Act.  It  shall  consist  of  at  least  three  (3) 
members,  one  of  whom  is  the  attending 
veterinarian  of  the  research  facility  and 
one  of  whom  is  not  affiliated  in  any  way 
with  the  facihty  other  than  as  a  member 
of  the  Committee.  The  research  facility 
shall  estabUsh  the  Committee  for  the 
purpose  of  evaluating  the  care, 
treatment  housing,  and  use  of  animals, 
and  for  certifying  compliance  with  the 
Act  by  the  research  facility. 

"Dealer"  means  any  person  who,  in 
commerce,  for  compensation  or  profit 
delivers  for  transportation,  or 
transports,  except  as  a  carrier,  buys,  or 
sells,  or  negotiates  the  purchase  or  sale 
of  Any  dog  or  other  animal  whether 
alive  or  dead  (including  unborn  animals, 
organs,  limbs,  blood,  senmi.  or  other 
parts)  for  research,  teaching,  testing, 
experimentabon,  exhibition,  or  for  use 
as  a  j>et  or  any  dog  for  hunting,  security, 
or  breeding  purposes.  This  term  does  not 
include:  A  retail  pet  store,  as  defined  in 
this  section,  unless  such  store  sells  any 
animals  to  a  research  facility,  an 
exhibitor,  or  a  dealer  (wholesale);  or  any 
person  who  does  not  sell,  or  negotiate 
the  purchase  or  sale  of  any  wild  or 
exotic  animal,  dog,  or  cat  and  who 
derives  no  more  than  $500  gross  income 
from  the  sale  of  animals  other  than  wild 
or  exotic  animals,  dogs,  or  cats,  during 
any  calendar  year. 

"Department"  means  the  U.S. 
Department  of  Agriculture. 

"Deputy  Administrator"  means  the 
Deputy  Administrator  for  Veterinary 


Services  or  any  other  official  of 
Veterinary  Services  to  whom  authority 
has  been  delegated  to  act  in  his  stead. 

"Dog"  means  any  Uve  or  dead  dog 
(Canis  familiaris)  or  any  dog-hybrid 
cross. 

"Dwarf  hamster"  means  any  species 
of  hamster  such  as  the  Chinese  and 
Armenian  species  whose  adult  body 
size  is  substantially  less  than  that 
attained  by  the  Syrian  or  Golden  species 
of  hamsters. 

"Endangered  species"  means  those 
species  defined  in  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
as  it  may  be  subsequently  amended. 

"Euthanasia"  means  the  human 
destruction  of  an  animal  accomphshed 
by  a  method  which  produces 
instantaneous  unconsciousness  and 
immediate  death  without  evidence  of 
pain  or  distress,  or  a  method  that 
utilizes  anesthesia  produced  by  an  agent 
which  causes  painless  loss  of 
consciousness  and  subsequent  death. 

"Exhibitor"  means  any  person  (pubbc 
or  private)  exhibiting  any  animals, 
which  were  purchased  in  commerce  or 
the  intended  distribotion  of  which 
affects  commerce,  or  will  affect 
commerce,  to  the  public  for 
compensation,  as  determined  by  the 
Secretary.  This  term  includes  carnivals, 
circuses,  animal  acts.  zoos,  and 
educational  exhibits,  exhibiting  such 
animals  whether  operated  for  profit  or 
not  This  term  excludes  retail  pet  stores, 
horse  and  dog  races,  organize  bons 
sponsoring  and  all  persons  participating 
in  State  and  county  fairs,  hvestock 
shows,  rodeos,  field  trials,  coursing 
events,  purebred  dog  and  cat  shows  and 
any  other  fairs  or  exhibitions  intended 
to  advance  agricultural  arts  and 
sciences  as  may  be  determined  by  the 
Secretary. 

"Exotic  Animal"  means  any  animal 
not  identified  in  the  definition  of 
"animal"  provided  in  this  part  that  is 
native  to  a  foreign  country  or  of  foreign 
origin  or  character,  is  not  native  to  the 
United  States,  or  was  introduced  from 
abroad.  This  term  specifically  includes 
animals  such  as,  but  not  limited  to, 
lions,  tigers,  leopards,  elephants,  camels, 
antelope,  anteaters,  kangaroos,  and 
water  buffalo,  and  species  of  foreign 
domestic  cattle,  such  as  Ankole,  Gayal, 
and  Yak. 

"Farm  animal"  means  any  domestic 
species  of  cattle,  sheep,  swine,  goats, 
llamas,  or  horses,  which  are  normally 
and  have  historically,  been  kept  and 
raised  on  farms  in  the  United  States, 
and  used  or  intended  for  use  as  food  or 
fiber,  or  for  improving  animal  nutrition, 
breeding,  management,  or  production 
efficiency,  or  for  improving  the  quality 
of  food  or  fiber.  This  term  also  includes 


animals  such  as  rabbits,  mink,  and 
chinchilla,  when  they  are  used  solely  for 
purposes  of  meat  or  fur,  and  ammals 
such  as  horses  and  Uamai  when  used 
solely  as  work  and  pack  animals. 

"Federal  agency"  means  an  Executive 
agency  as  such  term  is  defined  in 
section  105  of  Title  5.  United  States 
Code,  and  with  respect  to  any  research 
facihty  means  the  agency  from  which 
the  research  facility  receives  a  Federal 
award  for  the  conduct  of  research, 
experimentation,  or  testing  involving  the 
use  of  animals. 

"Federal  award"  means  any 
mechanism  (including  a  grant  award, 
loan,  contract  or  cooperative 
agreement)  under  which  Federal  funds 
are  used  to  support  the  conduct  of 
research,  experimentation,  or  testing, 
involving  the  use  of  animals.  The  permit 
system  estabUsbed  under  the  authonties 
of  the  Endangered  Sp>ecie8  Act  the 
Marine  Mammal  Protection  Act  and  the 
Migratory  Bird  Treaty  Act  are  not 
considered  to  be  Federal  awards  under 
the  Animal  Welfare  Act 

"Federal  research  facility"  means 
such  department  agency,  or 
instrumentahty  of  the  United  Slates 
which  uses  Lve  animals  for  research  or 
experimentation. 

"Handling"  means  petting,  feeding, 
watering,  cleaning,  manipulating, 
loading,  crating,  shifting,  transferring. 
immobiUzing,  restraining,  treating, 
training,  working  and  moving,  or  any 
similar  activity  with  respect  to  any 
animal. 

"Housing  facility"  means  any  land, 
premises,  shed.  bam.  building,  trailer,  or 
other  structure  or  area  housing  or 
intended  to  house  animals. 

"Hybrid  cross"  means  an  animal 
resulting  from  the  crossbreeding 
between  two  different  species  or  tj-pes 
of  animals.  Crosses  between  wild 
animal  species,  such  as  lions  and  tigers, 
are  considered  to  be  wild  animals. 
Crosses  between  wild  animal  species 
and  domestic  animals,  such  as  dogs  and 
wolves  or  buffalo  and  domestic  cattle, 
are  considered  to  be  domestic  animals. 

"lmper\'ious  surface"  means  a  su.'face 
that  does  not  permit  the  absorption  of 
fluids.  Such  surfaces  are  those  that  can 
be  thoroughly  and  repeatedly  cleaned 
and  disinfected,  will  not  retain  odors, 
and  from  which  fhiids  bead  up  and  r^n 
off  or  can  be  removed  without  their 
being  absorbed  into  the  surface 
material. 

"Indoor  housing  facility"  means  any 
structure  or  building  with  environmental 
controls  housing  or  intended  to  house 
animals  and  meeting  the  following  three 
requirements: 
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(1)  It  muat  b«  capable  of  controlling 
the  temperature  within  the  building  or 
■tructure  within  the  limit«  let  forth  for 
that  ipecies  of  animal,  of  maintaining 
humidity  level*  of  30  to  70  percent  and 
of  rapidly  eliminating  odor*  from  within 
the  building;  and 

(2|  It  must  im  an  enclosure  created  by 
the  continuous  connection  of  a  roof, 
flo<3r.  and  walls  (a  shed  or  bam  set  on 
top  of  the  ground  does  not  have  a 
continuous  connection  between  the 
walls  and  the  ground  unless  a 
foundation  and  floor  are  provided);  and 

(j)  It  must  have  at  least  one  door  for 
entry  and  exit  that  can  be  opened  and 
closed  (any  windows  or  openings  which 
provide  natural  light  must  be  covered 
with  a  transparent  material  such  as 
glass  or  hard  plastic). 

"Intermediate  handler '  means  any 
person,  including  a  department,  agency. 
or  instrumentality  of  the  United  Stairs 
or  of  any  State  or  local  govamment 
(other  than  a  dealer,  research  facility, 
exhibitor,  any  person  excluded  from  the 
definilion  of  a  dealer,  research  facility, 
or  exhibitor,  an  op«rator  of  an  auction 
salt,  or  a  earner),  who  Is  engagtd  In  any 
business  in  which  he  receives  custody  of 
animals  in  connection  with  their 
transportation  in  commerce. 

Inspector"  means  any  person 
employed  by  the  Department  who  is 
authonied  to  perform  a  function  undj^r 
the  .^ct  and  the  regulations  in  9  QhH 
Parts  1,  Z.  and  3 

"Isolation  '  In  regard  to  marine 
mammals  means  the  physical  separation 
of  animals  to  prevent  contact  and  a 
separate,  noncommon.  water  circulation 
and  nitration  system  for  the  isolated 
animals 

"Ucensed  veterinarian"  means  a 
person  who  has  graduated  from  an 
accredilt'd  schiKil  uf  vetennary  rnedw  ine 
or  has  re<:eived  etjuivalent  formal 
education  as  d»'termined  by  the 
Administrator,  and  who  has  a  valid 
license  to  pra(;ti(;e  vf  lennary  medicine 
in  some  State 

■Licens«>e  '  means  any  p^TSon  iK.ensed 
according  to  the  provisions  of  the  Ac  t 
and  the  regulations  in  Part  2  of  this 
ButK.haptiT 

"Ma)()r  operative  experiment"  means 
any  surgical  intervention  that  p^'netratrs 
and  exposes  a  tMxJy  cavity  or  that  has 
the  p«itential  for  producing  a  permanent 
disability 

"Minimum  horizontal  dimension" 
(Ml  lU)  means  the  diameter  of  a  circular 
p<H)l  of  water,  or  in  the  case  uf  a  square, 
rectangle,  oblong,  or  olher  ih<i[>e  p<Mil. 
the  diameter  of  the  largest  cirt;le  that 
can  be  inserted  within  the  confines  of 
su<  h  a  p<M)l  of  water 

"Mobile  or  traveling  housing  facility" 
means  a  transporting  vehnle  such  as  a 


truck,  trailer,  or  railway  car,  used  to 
house  animals  while  traveling  for 
exhibition  or  public  education  purposes. 

"Nonconditioned  animals"  means 
animals  which  have  not  been  subjected 
to  special  care  and  treatment  for 
BufTicient  time  to  stabilize,  and  where 
necessary,  to  improve  their  health. 

"Nonhuman  pnmate "  means  any 
nonhuman  member  of  the  highest  order 
of  mammals  including  prosimians, 
monkeys,  and  apes. 

"Operator  of  an  auction  sale"  means 
any  person  who  is  engaged  in  operating 
an  auction  at  which  animals  are 
purchased  or  sold  in  commerce. 

"Outdoor  housing  facility  '  means  any 
structure,  building,  land,  or  premise, 
housing  or  intended  to  house  animals, 
which  does  not  meet  the  definition  of 
any  other  type  of  housing  facility 
provided  in  the  regulations  and  in  which 
temperatures  cannot  be  controlled 
within  set  limits. 

"Painful  procedure"'  as  applied  to  any 
animal  means  any  procedure  that  would 
reasonably  be  expected  to  cause  more 
than  slight  or  momentary  pain  or 
distress  in  a  human  being  to  which  that 
procedure  was  applied,  that  is,  pain  in 
excess  of  that  caused  by  Injections  or 
other  minor  procedures. 

"Paralytic  drug'  means  a  drug  which 
causes  partial  or  complete  loss  of 
muscle  contraction  and  which  has  no 
anesthetic  or  analgesic  properties,  so 
that  the  animal  cannot  move,  but  is 
completely  aware  of  its  surroundings 
and  can  feel  pain. 

"Person  "  means  any  individual, 
partnership,  firm,  joint  stock  company, 
corp>oration.  association,  trust,  estate,  or 
other  legal  entity 

"{*et  animal"  means  any  animal  that 
has  commonly  been  kept  as  a  pet  in 
family  households  in  the  United  Stales, 
such  as  dogs,  cats,  guinea  pigs,  rabbits, 
and  hamsters.  This  term  excludes  exotic 
animals  and  wild  animals. 

"Positive  physical  contact""  means 
pelting,  stroking,  or  other  touching 
which  IS  beneficial  to  the  well-being  of 
the  animal. 

""Primary  conveyance"  means  the 
main  method  of  transportation  used  to 
convey  an  animal  from  origin  to 
destination,  such  as  motor  vehicle, 
plane,  ship,  or  train. 

"JYimary  enclosure"  means  any 
structure  or  devide  used  to  restrict  an 
animal  or  animals  to  a  limited  amount  of 
space,  such  as  a  room.  pen.  run.  cage, 
compartment,  pocil.  hutch,  or  tether   In 
the  case  of  animals  restrained  by  a 
tether  (e  g  .  dogs  on  chains),  it  includes 
the  shelter  and  the  area  within  reach  of 
the  tether 

"F*nncipal  investigator"  means  an 
employee  of  a  research  facility 


responsible  for  a  proposal  to  conduct 
research  and  for  the  design  and 
implementation  of  research  involving 
animals. 

"Quorum  "  means  a  majority  of  the 
Committee  members. 

"Random  source"  means  dogs  and 
cats  obtained  from  animal  pounds  or 
shelters,  auction  sales,  or  from  any 
person  who  did  not  breed  and  raise 
them  on  his  or  her  premises. 

"Registrant "  means  any  research 
facility,  carrier,  intermediate  handler,  or 
exhibitor  not  required  to  be  bcensed 
under  section  3  of  the  Act,  registered 
pursuant  to  the  provisions  of  the  Act 
and  the  regulations  in  Pari  2  of  this 
subchapter 

"Reseach  facility"  means  any  school 
(except  an  elementary  or  secondary 
school),  institution,  organization,  or 
person  that  uses  or  intends  to  use  Hve 
animals  in  research,  tests,  or 
expenments.  and  that  (1)  purchases  or 
transports  live  animals  in  commerce,  or 
(2)  receives  funds  under  a  grant,  award. 
lo«n.  or  contract  from  a  department, 
agency,  or  inatrumentality  of  the  United 
States  for  the  purpose  of  carrying  out 
research,  tests,  or  experiments: 
Provided.  That  the  Administrator  may 
exempt,  by  regulation,  any  such  school, 
institution,  organization,  or  person  that 
does  not  use  or  intend  to  use  live  dogs 
or  cats,  except  those  schools, 
institutions,  organizations,  or  persons, 
which  use  substantial  numbers  (as 
determined  by  the  Administrator)  of  li\e 
animals  the  principal  function  of  which 
schools,  institutions,  organizations,  or 
persons,  is  biomedical  research  or 
testing,  when  in  the  judgment  of  the 
Administrator,  any  such  exemption  does 
not  vitiate  the  purpose  of  the  Act. 

■Retail  pet  store  "  means  any  outlet 
where  only  the  following  animals  are 
sold  or  offered  for  sale,  at  retail,  for  use 
as  pets:  Dogs,  cats,  rabbits,  guinea  pigs, 
hamsters,  gerbils,  rats,  mice,  gophers, 
chinchilla,  domestic  ferrets,  domestic 
farm  animals,  birds,  and  coldblooded 
species  Such  definition  excludes — 

(1)  Establishments  or  ;>er8ons  who 
deal  in  dogs  used  for  hunting,  security, 
or  breeding  purposes: 

(2)  Establishments  or  persons 
exhibiting,  selling,  or  offering  to  exhibit 
or  sell  any  wild  or  exotic  or  other 
nonpet  species  or  warmblooded  animals 
(except  birds),  such  as  skunks,  raccoons, 
nonhuman  pnmates,  squirrels,  ocelots, 
foxes,  coyotes,  etc: 

(3)  Any  establishment  or  person 
selling  warmblooded  animals  (except 
birds,  and  laboratory  rets  and  mice)  for 
research  or  exhibition  purposes:  and 


(4)  Any  estabUshmenf  wholesaling 
any  animals  (except  birds,  rats  and 
mice). 

(5)  Any  establishment  exhibiting  pet 
animals  in  a  room  that  is  separate  from 
or  adjacent  to  the  retail  pet  store,  or  in 
an  outside  area,  or  anywhere  off  the 
retail  pet  store  premises. 

"Sanitize"  means  to  make  physically 
clean  and  to  remove  and  destroy,  to  the 
maximum  degree  that  is  practical, 
agents  injurious  to  health. 

"Seci^tary"  means  the  Secretary  of 
Agriculture  of  the  United  States  or  his 
representative  who  shall  be  an 
employee  of  the  Department. 

"Sheltered  housing  facility"  means  a 
housing  facility  which  provides  the 
animals  with  shelter  protection  from  the 
elements;  and  protection  from 
temperature  extremes  at  all  times.  A 
sheltered  housing  facility  may  consist  of 
runs  or  pens  totally  enclosed  in  a  bam 
or  building,  or  of  connecting  inside/ 
outside  runs  or  pens  with  the  inside 
pens  in  a  totally  enclosed  building. 

"Standards"  means  the  requirements 
with  respect  to  the  humane  housing, 
exhibition,  handling,  care,  treatment, 
temperature,  and  transportation  of 
animals  by  dealers,  exhibitors,  research 
facilities,  carriers,  intermediate 
handlers,  and  operators  of  auction  sales 
as  set  forth  in  Part  3  of  this  subchapter. 

"State"  means  a  State  of  the  United 
States,  the  District  of  Columbia. 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
or  any  other  territory  or  possession  of 
the  United  States. 

'Transportation  device"  means  an 
interim  vehicle  or  device,  other  than 
man.  used  to  transport  an  animal 
between  the  primary  conveyance  and 
the  terminal  faciUty  or  in  and  around  the 
terminal  facility  of  a  carrier  or 
intermediate  handler. 

'Transporting  vehicle"  means  any 
truck,  car,  trailer,  airplane,  ship,  or 
railroad  car  used  for  transporting 
animals. 

"Weaned"  means  that  an  animal  has 
become  accustomed  to  take  solid  food 
and  has  so  done,  without  nursing,  for  a 
period  of  at  least  5  days. 

"Wild  animal"  means  any  animal 
which  is  now  or  historically  has  been 
found  in  the  wild,  or  in  the  wild  state, 
within  the  boundaries  of  the  United 
States  its  territories,  or  possessions. 
This  term  includes,  but  is  not  limited  to. 
animals  such  as:  Deer,  skunk,  opossum, 
raccoon,  mink,  armadillo,  coyote, 
squirrel,  fox,  wolf. 

"Wild  state"  means  hving  in  its 
original,  natural  condition;  not 
domesticated. 

"Zoo"  means  any  park,  building,  cage, 
enclosure,  or  other  structure  or  premise 


in  which  a  live  animal  or  animals  are 
kept  for  public  exhibition  or  viewing, 
regardless  of  compensation. 

Done  at  Washington  DC.  this  7th  day  of 
March  1989. 

lames  W.  dosser. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  89-5611  Filed  3-9-89:  2:09  pm| 
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9  CFR  Part  2 

[Docket  No,  88-014] 

Animal  Welfare  Regulations 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Proposed  rule. 

summary:  This  is  a  request  for 
supplemental  comments  on  the  narrow 
issue  of  the  interrelationship  between 
Part  2  of  the  Animal  Welfare  Act 
regulations  and  our  proposal  to  amend 
Part  3  of  the  regulations.  We  are 
proposing  to  amend  the  Animal  Welfare 
regulations,  9  CFR  Part  2.  As  part  of  our 
revision,  we  are  proposing  to  add  some 
new  sections  and  revise  others.  New 
sections  would  provide  regulations  on 
Institutional  Animal  Care  and  Use 
Committees,  Attending  Veterinarians, 
and  Veterinary  Care.  These 
amendments  are  necessary  to  comply 
with  the  amendments  to  the  Animal 
Welfare  Act  (7  U.S.C.  2131,  et  seq.) 
("Act")  contained  in  Pub.  L  99-198, 
'The  Food  Security  Act  of  1985." 
enacted  December  23, 1985.  We  are  also 
proposing  to  add  new  sections  on 
Holding  Facilities  and  Handling  to 
improve  enforcement  of  the  Act.  We  are 
proposing  to  revise  other  portions  of  the 
regulations  in  content  and/or  format  to 
aid  the  public  in  understanding  and 
using  the  regulations  for  the  humane 
care,  treatment,  handling,  and 
transportation  of  regulated  animals. 
Rewriting  the  regulations  is  intended  to 
make  them  easier  to  imderstand. 
thereby  increasing  compliance  and 
making  them  more  effective. 

DATE:  We  will  consider  written 
comments  addressing  only  the 
interrelationship  of  Parts  1  and  2  of  the 
regulations  with  the  proposed  standards 
of  Part  3,  as  explained  in  greater  detail 
in  the  supplementary  information  which 
follows,  that  are  postmarked  or  received 
on  or  before  May  15, 1989. 

ADDRESS:  Send  an  original  and  three 
copies  of  your  comments  to  Helene  R. 
Wright,  Chief,  Regulatory  Analysis  and 
Development  Staff,  PPD,  APHIS,  USDA, 


Room  1000,  Federal  Building.  (>jC5 
Belcrest  Road.  Hyattsville.  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  No.  88-014.  Comments  received 
may  be  inspected  at  the  APHIS  Public 
Reading  Room,  Room  1141.  U.S. 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SW., 
Washington.  DC,  8:00  a.m.  to  4.30  p.m„ 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  R.L  Crawford,  Animal  Care  Stall. 
REAC,  APHIS,  USDA.  Room  268. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  (301)  436-7833. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  a  document  published  in  the 
Federal  Register,  on  March  31.  1987  (52 
FR  10298-10322).  we  proposed  to  revise 
the  regulations  contained  in  9  CFR  2,1 
through  2.130.  These  regulations  pertain 
to  hcensing  of  dealers  and  exhibitors 
and  registration  of  facilities  and 
common  carriers;  recordkeeping  for  and 
identification  of  animals:  holding 
periods  and  facilities:  inspections; 
Institutional  Animal  Care  and  Use 
Committees;  adequate  veterinary  care; 
and  other  areas  relating  to  the  humane 
care,  handling,  treatment  and 
transportation  of  animals.  These 
changes  have  been  proposed  under  the 
authority  of  the  Animal  Welfare  Act  (the 
Act),  as  amended  (7  U.S.C.  2131.  et  seq  ). 
They  include  some  specific  new 
requirements  mandated  by  the  1985 
amendments  to  the  Act  contained  in 
Pub.  L  99-198,  'The  Food  Security  Act 
of  1985,"  enacted  December  23, 1985. 
The  Act  requires  the  Department  to 
promulgate  regulations  and  standards 
governing  the  humane  handling,  housmj;. 
care,  treatment  and  transportation  of 
certain  animals  by  dealers,  research 
facilities,  exhibitors,  earners,  and 
intermediate  handlers.  The  standards 
and  regulations  must  include  minimum 
requirements  with  respect  to  handling, 
housing,  feeding,  sanitation,  ve'erinary 
care,  the  use  of  pain  relieving  dru^s, 
exercise  for  dogs,  psychological  well- 
being  of  nonhuman  primates, 
recordkeeping,  and  other  matters 
specified  in  section  13  of  the  Act  as 
amended  (7  U.S.C.  2143). 

We  solicited  comments  concerning  the 
proposal  for  a  60-day  period  ending  |une 
1, 1987.  The  comment  period  was  twnce 
extended  and  ended  on  August  27. 1987. 
We  did  not  consider  comments  and 
materials  received  after  the  closing  date 
of  August  27, 1987.  We  received  a  total 
of  7,857  comments  addressing  our 
proposal  for  Parts  I  and  2: 1.438  were 
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fnjm  the  r««o«rch  community:  967  w«p« 
frum  d«alen  and  exhlbttort;  and  i,A32 
w«r«  from  OMmbert  oi  tha  general 
public.  Wa  included  cucnmenta  reueived 
fnm  huraane  aociattea  and  (jroupa 
n*pr«seiiting  the  public  in  iba  areas  of 
animal  welfare  and  animal  right*  with 
comments  received  from  the  general 
public. 

We  received  344  commenla  (319  from 
the  research  community  and  25  from 
members  of  the  general  public)  staling 
that  the  Department  should  accord 
careful  ajnsideration  to  all  of  the 
comments  received  as  required  by  the 
Administrative  Procedure  Act  We  wish 
to  assure  the  commenters.  regulating 
persons,  and  membera  of  tha  general 
public  that  the  Department  has  carefully 
(  onsidered  all  of  the  comments  that 
were  received  by  the  end  of  the 
(  omment  perKid.  and  Lluil  we  have 
n-viaed  the  March  31.  19H7  propuaal  on 
the  basts  of  ihoae  u)mmenU  where  we 
cimaKlered  it  to  be  appropnale.  These 
I  hangea.  discusaed  beluw.  have  been 
Incorporated  in  this  revued  rule.  We 
r<xu;ived  much  conatrucUve  input  and 
appreciate  the  response. 

SuppJemenCa/  Rffqvtmi  for  Commfnta  on 
L'le  Interrelulionsfiip  of  PcrCa  1.  2.  and  3 
vf  t/t0  Arumv/  We/fare  RejfuioCiona 

We  received  334  comments  (308  frvim 
niemfxTS  of  the  research  community  and 
25  from  members  of  the  general  public) 
suggesting  that  we  revise  tha  proposed 
rules  for  Parts  1  and  2.  "Definition  of 
Terms  ■  and  "Regulatums."  and  publish 
a  second  prop«isal  In  the  Fedoral 
Raflislar  for  public  comment   We  also 
received  445  comments  (400  from 
members  of  the  research  community  and 
«■>  from  members  of  the  general  public) 
suggesting  that  we  revise  the  proposals 
for  Parts  I  and  2  and  publish  them  along 
with  our  pn'posal  for  standanls  for  the 
exercise  of  dogs  and  for  a  physical 
environment  to  promote  the 
psychological  well  being  of  nonhuman 
pnmates  These  iperific  sfandartis  are 
mandated  by  the  1W5  amendments  to 
the  Act 

We  have  decided  to  respond  to  the 
(   iniments  we  received  addressing  the 
proposed  rules,  and  to  publish  revised 
rules  for  Parts  1  and  2  in  the  same  issue 
of  the  Fed«»ral  Kexistor  m  which  we 
piiblish  our  proposal  to  amend  Part  3  of 
l.'ie  regiilrttuins.  title<i  "Sl.tndard.'f  "  The 
revised  rules  reflect  our  consideration  of 
the  nearly  fl  (WO  ra>mments  re<.eived.  oiir 
experience  in  ndministering  and 
enforcing  the  regulations,  aixi  oor 
<m><i)ir»g  c«in.>iultdtion  with  the  II  S 
Department  of  klealth  and  Human 
S«Tvicni  and  other  mteresteii  aKencieS. 
Ii  IS  our  pre-tent  determination  that  up«)n 
ilieir  adoption  as  findl  rules,  the  revised 


provtskma  of  Paris  1  and  2  conform  with 
the  r«qutr«menta  of  the  Animal  Welfare 
Act.  as  amended 

Accordingly,  we  are  pubhahing  Parts  1 
and  2  at  this  time,  revised  from  our 
initial  proposal,  as  explained  \n  detail 
below  The  revised  rule  for  Part  2 
contains  specific  regulations  required  by 
the  1965  amendments  to  the  Act.  Theaa 
include  regulations  setting  forth  the 
responsibilities  of  Institutional  Animal 
Care  and  Use  Committees  flACUCs); 
requirements  for  Committee  approval  of 
iinimal  care  and  use  procedures  in 
research  involving  animals;  training  by 
research  facilities,  use  of  pain  relieving 
drugs,  and  inspection  of  animal  us* 
areas  by  the  Committee.  We  believe  that 
publication  of  the  revised  proposal  for 
I'art  2  concerning  the  administrative  and 
institutional  responaibilitiea  of  pcraona 
sub^t  to  the  Act  will  assist  the  public 
in  reviewing  the  proposed  standards  in 
Part  3  by  pUtcmg  the  proposed 
standards  in  context  Also,  many  of  the 
terms  used  in  Part  3  are  defined  in  Part 
1,  and  a  revised  proposed  rule 
containing  defmitiona  of  those  terms 
will  aid  the  pubhc  m  understanding  the 
standards.  The  Department  has  deuckd 
upon  this  approach  in  the  hope  that  it 
will  answer  many  of  the  issues  that 
would  otherwise  b«  raised  In 
considering  the  standards  contained  in 
Parts. 

By  way  of  example,  we  received  3 
comments  in  response  to  proposed  Part 
2  (2  from  dealers  and  1  from  a  member 
of  the  g«>neral  public)  endorsing  exerose 
for  doga  and  IJ  comments  (12  from 
dealers  and  1  from  a  member  of  the 
general  public)  opposing  mandatory 
exercise  for  dog*.  One  member  of  the 
Xenerul  public  commented  in  oppoaition 
to  allowing  ck>gs  to  be  kept  on  tether*. 

The  requirements  fur  exerciae  of  dogs 
are  directed  by  the  Act  (7  US.C 
2I43(a)(2)4B)).  They  are  contained  in 
Subpart  A  of  our  proposed  revision  of 
Part  3.  published  elsewhere  in  this  issue. 
(S»'e  companion  docket  no  87-004  )  We 
invite  public  comment  in  response  to  the 
[Toposed  rule  to  amend  Part  3, 

At  the  urging  of  many  commenters,  we 
(ire  publishing  the  revised  rules  for  Parts 
1  and  2  for  the  sole  purpose  of  soliciting 
comments  on  tha  narrow  issue  of  the 
interreldtionship  of  the  deTinitions  and 
regulations  in  Paris  1  and  2  with  ihc 
htandards  we  are  proposing  in  Part  3. 
Ilw  public  18  therefore  Invited  to 
(  omnient  excJusivel)  on  this  issue  We 
will  not  consider  Comments  going 
beynrui  this  issue 

(.omments  rHising  obf^-rtions  or 
RiiKxesting  changes  to  the  March  31.  1987 
profM>«al  tirr  discnisseil  below  in  this 
bappiemenlary  information   Due  to  the 


length  of  this  document  and  the  scope  of 
the  issues  addressed,  subheadings  are 
provided  in  the  supplementary 
information  to  guide  the  reader  through 
the  material.  Section  numbers  are  used 
in  the  subheadings  wherever  possible  to 
further  assist  the  reader.  We  have 
provided  the  number  of  comment* 
received  and  their  source  (e.g..  research 
community,  members  of  the  general 
public)  pertaining  to  each  section 
because  this  information  may  be  of 
interest  to  some  readers.  Except  as 
explained  in  this  supplementary 
information,  the  provisions  of  the  March 
31,  1967  proposal  have  been  included  in 
this  revised  rule  for  the  reasons  set  forth 
in  that  proposal. 

In  our  discussion  of  the  comments  we 
received  we  refer  to  both  the  proposed 
rule  published  March  31. 1987  and  to  this 
revised  proposed  rule.  In  order  to  assist 
the  reader  in  distinguishing  between 
these  two  dociiments,  we  use  the  terms 
"proposed"  or  "proposal"  when 
referring  to  the  March  31. 1987  proposed 
rule.  We  use  the  terms  "revised"  or 
"revision"  when  referring  to  this  revised 
rule. 

In  the  supplementary  information  to 
proposed  Parts  1  and  2.  we  stated  that 
based  upon  the  information  available  to 
the  Department  the  proposed  rule*  were 
issued  in  conformance  with  Executive 
Order  12291  and  Secretary's 
Memorandum  No.  1512-1,  and  that  they 
had  been  determined  not  to  be  'major 
rules"  (52  FR  10295  and  1030^).  We  also 
stated  that  the  information  collection 
provisions  included  in  proposed  Part  2 
had  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  (52  FR  10307)  and  that  proposed 
I'art  1  contained  no  mformation 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501.  et 
seq  ].  We  hirther  stated  that  the 
proposed  rule*  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Hexibility  Act 
(52  FR  10295  and  10307-10308). 

We  received  851  comments  (825  from 
the  research  community.  25  from 
members  of  the  general  public,  and  1 
from  a  dealer)  stating  that  the 
Department  should  perform  the 
regulatory  analyses  required  for  (1)  A 
"maj».>r  rule"  under  Executive  Order 
122^;  (2)  determining  the  impact  on 
small  entities  in  accordance  with  the 
Regulatory  Flexibility  Act:  and  (3)  the 
Paperwork  Reduction  Act  Commenters 
demanded  that  we  consider  in  our 
analysis  the  burden  of  administrative 
r»>quireroent8  required  of  the  attending 
\elennarian  and  the  Institutional 


Animal  Care  and  Use  Committee  under 
the  proposal.  We  received  861 
comments  (834  from  the  research 
community,  1  from  an  exhibitor,  and  26 
from  members  of  the  general  public) 
stating  their  disagreement  with  our 
statement  that  the  proposed  reguiations 
are  not  a  "major  rule"  under  Executive 
Order  12291  and  that  the  regulations 
would  not  impose  significant  financial 
burdens  on  registrants  and  licensees. 

In  conducting  the  regulatory  analyses 
referenced  above,  we  considered  Parts  1 
and  2  separately.  The  determinations  we 
made  were  preliminary  ones.  Now,  with 
more  information  available  to  us, 
including  the  comments  we  received,  we 
have  determined  to  consider  the 
combined  impact  of  Parts  1,  2,  and  3.  We 
have  determined  that  considered 
together,  the  rules  for  Parts  1,  2,  and  3 
are  a  major  rule.  A  discussion  of  the 
regulatory  analyses  performed  appears 
under  the  headings,  "Executive  Order 
12291,"  "Regulatory  Flexibility  Act"  and 
"Paperwork  Reduction  Act." 

General  Comments 

We  received  939  comments  (910  from 
members  of  the  general  public,  25  from 
the  research  community,  3  from 
exhibitors,  and  1  from  a  dealer) 
expressing  general  support  for  the 
proposed  regulations.  We  also  received 
296  comments  (295  from  members  of  the 
general  public  and  1  from  the  research 
community)  in  support  of  the  proposed 
regulations  and  stating  that  the 
Department  should  not  lessen  them  due 
to  pressure  from  associations  for 
biomedical  research.  We  received  256 
comments  (189  from  members  of  the 
general  public,  44  from  the  research 
community,  16  from  dealers,  and  1  from 
an  exhibitor)  expressing  general 
opposition  to  stronger  regulations.  We 
also  received  many  comments 
expressing  specific  objections  to  the 
proposed  regulations. 

We  received  1,060  comments  (1,034 
from  the  research  community  and  26 
from  members  of  the  general  public) 
stating  that  the  proposed  rules  exceed 
our  statutory  authority  under  the  Act 
and  are  not  consistent  with  the  intent  of 
Congress.  We  disagree  with  these 
comments  and  believe  that  ample 
statutory  authority  exists  for  these 
regulations.  In  the  supplementary 
information  which  follows,  we  respond 
to  those  comments  challenging  our 
statutory  authority  for  specific 
provisions  of  the  regulations  and  our 
carrying  out  of  congressional  intent. 

We  received  613  comments  (588  from 
the  research  community  and  25  from 
members  of  the  general  public)  stating 
that  the  Department  did  not  coordinate 
with  the  Secretary  of  Health  and  Human 


Services  (HHS)  in  issuing  the  proposed 
regulations,  as  required  by  the  Act. 
Section  15  of  the  Act  directs  that 

[tjhe  Secretary  shall  consult  and  cooperate 
with  other  Federal  departments,  agencies,  or 
instrumentahties  concerned  with  the  welfare 
of  animals  used  for  research,  experimentation 
or  exhibition,  or  administration  of  statutes 
regulating  the  transjwrtation  in  commerce  or 
handling  in  connection  therewith  of  any 
ammals  when  establishing  standards 
pursuant  to  section  13  and  in  carrying  out  the 
purposes  of  this  Act  The  Secretary  shall 
consult  with  the  Secretary  of  Health  and 
Human  Services  prior  to  issuance  of 
regulations.  (7  U.S.C.  2146(a)). 

The  Department  did  consult  extensively 
with  HHS.  On  numerous  occasions 
before  issuing  the  proposed  regulations, 
we  discussed  the  issues  with  HHS 
representatives  and  provided  HHS  with 
copies  of  each  draft  of  our  proposal  for 
review  and  comment  HHS  indicated  its 
concurrence  with  the  proposed 
regulations.  In  evaluating  the  comments 
received  in  response  to  the  proposal  and 
in  preparing  this  revised  rule,  we  have 
consulted  extensively  and  on  an  ongoing 
basis  with  HHS.  A  representative  from 
The  National  Institutes  of  Health  was 
detailed  to  work  with  APHIS  and  to 
provide  the  HHS  position  on  all  issues 
affecting  the  research  community  that 
were  raised  by  the  commenters.  We  also 
convened  a  meeting  with 
representatives  of  HHS  to  discuss  and 
resolve  outstanding  differences  between 
HHS  and  the  Department  Through  this 
give  and  take  we  achieved  what  we 
imderstand  to  be  a  mutually  satisfactory 
resolution  of  many  of  our  outstanding 
differences.  We  believe  that  this  revised 
rule  is  reasonable  and,  based  upon  our 
ongoing  communication  with  HHS.  that 
it  could  be  readily  implemented  in  the 
research  community. 

We  received  106  comments  (105  from 
the  researobscommunity  and  1  from  a 
member  of  the  general  public)  stating 
that  the  regulations  as  proposed  would 
be  inconsistent  with  other  federal 
regulations.  We  disagree  with  the  import 
of  this  characterization.  We  believe  that 
any  remaining  differences  between 
Parts  1  and  2  of  the  Animal  Welfare 
regulations,  as  revised,  and  those 
related  regulations  of  other  agencies, 
particularly  those  of  HHS,  are 
necessitated  by  requirements  contained 
in  the  Act.  As  stated  in  the  preceding 
paragraph,  we  have  attempted  to 
reconcile  differences  between  HHS  and 
the  Department.  Our  regulations  must 
however,  fulfill  the  mandate  of  Congress 
and  must  be  authorized  by  the  Act  as 
amended. 

We  received  1,004  comments  (979 
from  the  research  community  and  25 
from  members  of  the  general  public) 


objecting  to  the  proposed  regulations  on 
the  grounds  that  they  would  interfere 
with  or  impede  research.  The 
Department  has  remained  especially 
sensitive  throughout  the  rule-making 
process  to  this  issue.  Congress  stated  in 
the  1985  amendments  that  "[njothing  in 
[the)  Act  (i)  except  as  provicded  m 
paragraph  (7)  of  [subsection  (a])  shall  be 
construed  as  authorizing  the  Secretary 
to  promulgate  rules,  regulations,  or 
orders  with  regard  to  the  design, 
outlines,  or  guidelines  of  actual  research 
or  experimentation  by  a  research  faciUty 
as  determined  by  such  facility;  (ii) 
except  as  provided  *   *  *  shall  be 
construed  as  authorizing  the  Secretary 
to  promulgate  rules,  regulations,  or 
orders  with  regard  to  the  performance  of 
actual  research  or  experimentation  by  a 
research  facility  as  detertmned  by  such 

research  facility: (7  U.S.C' 

2143(a)(6)(A)  (i)  and  (u)).  Paragraph  (7) 
of  subsection  (a)  provides  that  the 
Secretary  will  require  each  research 
facility  to  show  upon  inspection  and  to 
report  at  least  annually  that  it  is  m 
compliance  with  the  Act  and  that 
professionally  acceptable  standards 
governing  thp  care,  treatment  and  use  of 
animals  are  being  followed  during 
research  or  experimentation.  It  also 
requires  the  research  facilities  to 
provide  information  and  assurances 
concerning  painful  procedures,  and  an 
explanation  for  any  deviation  from  the 
standards  promulgated  under  section 
13(a)  of  the  Act  (7  U.S.C.  2143(a)(7)). 
Nevertheless,  the  Act  imposes  new 
responsibilities  upon  research  facdities, 
as  well  as  others  subject  to  the  Act 
which  necessarily  impact  upon  the 
internal  workings  of  research  facilities. 
There  are  some  costs  necessarily 
associated  with  changes  of  this  kind. 
Regulated  persons  who  must  alter  their 
internal  procedures  and  structure  and 
their  lines  of  reporting  and 
responsibihty  to  accommoaate  the  1985 
amendments  to  the  Act  may  feel  that  the 
regulations  impose  an  undue  burden. 
We  believe,  however,  that  the  burdens 
imposed  on  research  facilities  are 
statutorily  required  and  are  reasonable 
in  order  to  effectuate  the  purposes  of  the 
Act  and  the  1985  amendments  to  the 
Act  and  that  they  are  the  minimum 
necessary  to  accomplish  those  goals. 

We  received  315  comments  (290  from 
the  research  community  and  25  from 
members  of  the  general  public)  stating 
that  APHIS  has  failed  to  show  a  rational 
connection  between  the  proposed  rules 
and  the  agency  record.  We  have  been 
charged  with  the  responsibilitj'  of 
administering  and  enforcing  the  Animal 
Welfare  Act  since  it  was  enacted  in 
1966,  Our  experience  has  revealed  areas 
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In  *vhich  more  strinnent  r»»>iul«tiona  are 
nt?ctr«i«ry    ITws  iupplf  menlary 
Information  mntaineO  in  th«  Manh  Jl, 
1^>8^  propcj^f-d  nilt;  and  in  thia  revued 
rule  hiRhlixht  Hrraii  wh»"r«  additional 
rf;?ulati)ry  ffforts  have  proven 
nfceaaary   Iht-v?  rrviscd  rr«\iUt)un» 
pruvidt'  mp<,hdni»m9  deiiixn«;d  to 
prevent  circumventjon  of  the  Act  and 
tK»!  rt-xulationa  and  tn  auisl  iht' 
D.'piirtnwnt  tn  its  i'rifi)rcem«nt  effortn. 
7hi-y  art-  baaed  »'i!h»'r  on  the  1985 
anien<lm«'rit»  to  the  Act  or  on  the 
[V'partment  •  expcnencc  in  enforcin)^ 
the  rvKulationa.  Wn  kwheve  th«>»e 
revision*  would  hftlcr  effectuate  the 
Intent  of  Congrena  to  promote  ammal 
\*  'If are. 

We  received  tZ2  comments  (567  from 
tl.e  re«eun;h  community  and  25  frtHn 
n  -mber^  of  the  general  publu  )  itating 
11   it  the  proposed  rt'^ulationa  improperly 
(■:.list  Inatitutional  Animal  Care  and  U»« 
C  )mmitte«»  and  attemlinK  vetennanans 
a  t  enforcement  aRenta  of  the  federal 
y  'vemment.  and  1  comment  from  a 
n  cmbt-T  of  the  reaearch  community  In 
9   pporl  of  their  u»e  as  Department 
II  ;iTit»  The  dutiei  of  the  0)mmitte«  and 
[f.e  atli-ndinjj  veterinarian  at  research 
f  .1  ilitifi  are  more  fully  deacnbed  in  thi» 
s  .pplementary  infurmatiun  under  the 
d  *!  ussum  of  Sutipwirta  C  and  D. 

hmlitutional  Animal  Care  and  Use 
(    immittee  and  Other  Requirement*  for 
K   warch  Facilitifi"  and  "Attendmjj 
\  .•Irnnanan  and  Adequate  Veterinary 
Ciri'  "  We  note  that  rp«ponsibility  for 
(    .mpliance  with  the  Art  and  the 
rt  tfulalions  and  for  prt)viding  necessary 
H  isuranres  has  always  rested  with  the 
i:  stitutiims  and  with  the  lexally 
r-sponsible  institutional  officials  Many 
(if  their  duties  can  most  effectively  be 
cirried  out  throuRh  the  Committee  and 
tKe  attendiPK  vetenn.inan  actinf^  as 
H^t-nts  (if  the  facility  and  its  ofTicials, 
since  the  Committee  and  attending 
vi'ipnnanan  are  usvially  m  the  be^t 
position  to  df-trrmirie  whelhtT  the 
rrsfiirch  fa(  ility  is  in  rnmplianre   For 
this  reason,  the  Act  imposes  many 
oversight  an<l  iup«Tvisory 
n-sponsibilitips  on  them    We  beheve 
that  the  reasiiRnmenl  of  responsibilities 
to  the  resean  h  fac  itity  from  the 
Comniittee  an<l  atten<tinR  velertnanan  In 
Siitiparts  C  and  D  of  this  revises!  nile 
I  lanfies  our  intent  that  matitutions  act 
through  them  while  remaining  ultimately 
responaible 

We  received  comments  from  105 
members  of  the  general  puWic  opp<i«ing 
the  use  of  animals  for  research 
altogether  We  have  made  no  changes 
based  on  these  comments   It  would  l)e 
beyond  our  authority  to  ban  the  use  of 
animals  in  re»*'«rth  Our  regulations  are 


aulhoriied  by  the  Ai  t.  ar>d  the  Act 
specifically  states  that  "the  use  of 
animals  is  instrumental  in  certain 
n-search  and  education  for  advanang 
knowledge  of  cures  and  treatment  for 
diseases  arvd  infunes  which  afflict  both 
humans  and  animals.   *   *   "*  f7  U  S.C. 
2lJIibJ). 

Seventy-four  cummeaters  (72  from  the 
research  community  and  2  dealers) 
slated  that  the  propoaed  regulations  are 
poorly  organized  and  written,  and  that 
clar-.ficBtion  is  needed  We  believe  that 
this  supplementary  information  and  the 
revised  proposed  rule  that  follows 
provides  the  necessary  reorganization 
and  clarification. 

Two  commenters  from  the  research 
community  stated  that  APtilS  will  be 
unable  to  enforre  the  regulations.  We 
disagree  with  the  commenters  based 
upon  the  Departments  enforcement 
record.  Congress  has  entrusted  the 
Department  with  enforcement  of  the 
Animal  Welfare  Act  and  with  the 
promulgation  and  enforcement  of 
regulations  under  the  Act  since  the  Act's 
enactment  in  1986.  We  will  continue  our 
best  efforts  to  meet  this  responsibility 
and  to  perform  m  accordance  with  the 
mandate  of  Congress. 

Subpart  A — Licensing 

We  received  295  comments  (270  from 
the  reseanih  community  and  25  from 
members  of  the  general  public)  generally 
endorsing  the  proposal  regarding 
Subpart  A. 

Section  2  1     Requirenrenta  and 
app/untion 

Proposed  i  2.1  sets  forth  who  must 
obtain  a  license  under  the  Animal 
Welfare  regulations  and  provides  the 
application  prrxu'dure  for  obtairung  m 
licer.s*!-  It  details  the  information  which 
an  applicant  must  provide  and  where  an 
applicant  must  file  to  lx»<:ome  licenseiL 
1  his  section  also  provides  the 
application  fee  and  renewal  application 
fee.  (Annual  license  fees  are  provided  In 
proosed  I  2.6  )  Fjnemptiona  from  the 
requirement  to  be  hcensed  are  included 
in  this  section  along  with  a  provision  for 
obtaining  a  voluntary  licenae  in  very 
limited  Circumstances   Renewal 
procedures  are  provided  and  grounds  for 
d-nial.  susperwion.  or  revocation  of  a 
lu  enne  are  included  in  this  section  as 
well.  (Grounds  for  denial  of  an  initial 
license  application  are  addressed  m 
detail  in  proposed  |  2.11. 

Before  addressing  the  comments 
ri(  eived  concerning  proposed  }  2.1.  we 
note  the  following  clarifications  we  are 
making  in  this  revised  rule   First, 
proposed  {  2  1(hH1)  would  require  that: 


Any  person.  18  years  of  agt  or  older 
operaliriK  or  desiring  to  operate  as  a  d.'sler. 
exhibilor  or  operslor  of  «n  suction  sale 
except  persons  who  are  exempted  from  the 
huensin^  requirements  under  paragraph  3  of 
this  tuhsectioo.  must  have  ■  Ucense. 

We  are  concerned  that  this  provision 
could  be  misconstrjod  as  allowing  a 
person  under  18  years  of  age  to  operate 
as  a  dealer,  exhibitor,  or  operator  of  an 
auction  sale  without  having  to  obtain  a 
license.  We  believe  that  most  readers 
understand  that  persons  must  be  at  least 
18  years  of  age  to  be  eligible  to  obtain  a 
license  to  operate  as  a  dealer,  exhibitor, 
or  operator  of  an  auction  sale,  and  that  a 
license  is  required  to  operate  in  those 
capacities.  The  intent  underlying  the 
minimum  age  requirement  was  stated  in 
the  supplementary  information  to  the 
profwsed  rule.  We  have  revised  the  final 
rule  to  reflect  our  intent  more 
accurately 

Second,  under  J  2.5.  as  revised  in  this 
rule,  licenses  are  valid  and  effective 
unless  they  arc  terminated,  suspended, 
or  revoked,  or  expire  at  the  end  of  the  1- 
year  term.  The  proposed  rule  provided 
that  licenses  would  be  valid  and 
effective  for  1  year,  and  did  not 
distinguish  between  Lrulial  Lcensc 
applications  and  applications  for 
additional  1  year  terms.  We  have  made 
conforming  changes  throughout  Subpart 
A  to  differentiate  between  new  license 
applications  and  license  renewals. 
Accordingly,  proposed  S  2.1(a)(2)  is 
revised  to  require  an  applicant  for 
renewal  of  a  license  to  indicate  all 
premises,  facilities,  or  sites  where 
animals  are  kept  or  the  licensee 
operates  on  the  application  for  renewal. 
We  are  also  replaung  "termination 
date"  with  "expiration  dale."  wherever 
it  is  used  to  mean  the  calendar  end  of 
t.'ie  1  year  license  term,  as  in  S  2.1(e). 

Section  2.1  of  the  current  regulations 
provides  that  persons  who  are  exempt 
from  the  licensing  requirement  under 
section  3  of  the  Act  do  not  have  to  apply 
for  a  license  to  operate  as  a  dealer, 
exhibitor,  or  operator  of  an  auction  sale 
where  dogs  or  cats  are  sold  affecting 
ccnnmerce  We  proposed  to  revise  §  Zl 
by  identifying  those  persons  exempt 
from  the  licensing  requirements  under 
section  2  or  section  3  of  the  Act. 

We  received  35  comments  pertaining 
to  I  2.1.  as  proposed.  Four  commenters 
from  the  general  public  stated  that 
proposed  {  2.1  would  allow  too  many 
exemptions  from  the  requirement  to 
obtain  a  license.  Section  2  of  the  Act  (7 
V  S.C  2132(0)  defines  the  term  "dealer" 
as: 

any  pcr«on  wrho.  in  commerce,  for 
compensation  or  profit,  delivers  for 
trsnsportslion.  or  transports,  except  as  a 


carrier,  buys,  or  sells,  or  negotiates  the 
purchase  or  sale  of,  (1)  any  dog  or  other 
animal  whether  alive  or  dead  for  research, 
teaching,  exhibitioa,  or  use  as  a  pet  or  (2) 
any  dog  for  hunting,  security,  or  breeding 
purposes,  except  that  this  term  does  not 
include — (i)  a  retail  pet  store  except  such 
store  which  sells  any  animals  to  a  research 
facility,  an  exhibitor,  or  a  dealer  or  (ii)  any 
person  who  does  not  sell,  or  negotiate  the 
purchase  or  sale  of  any  wild  animal,  dog,  or 
cat  and  who  derives  no  more  than  $500  gross 
income  from  the  sale  of  other  animals  during 
any  calendar  year 

The  regulatory  exemptions  proposed  are 
either  statutorily  mandated  or  are  in 
accordance  with  the  intent  of  the  Act 
which  is  to  regulate  the  commercial  use 
of  animals,  other  than  their  use  as  food 
or  fiber. 

Twelve  dealers  stated  that  the 
proposed  exemptions  from  the  hcensing 
requirement  for  retail  pet  stores  and  for 
persons  who  maintain  three  or  fewer 
breeding  female  dogs  or  cats  and  who 
sell  the  offspring  bom  and  raised  on 
their  premises  for  pets  or  exhibition 
would  be  improper.  The  Act  requires 
that  dealers  and  exhibitors  must  be 
licensed,  and  specifically  provides  that 
"any  retail  pet  store  or  other  person  who 
derives  less  than  a  substantial  portion  of 
his  income  (as  determined  by  the 
Secretary)  fttjm  the  breeding  and  raising 
of  dogs  or  cats  on  his  own  premises  and 
sells  any  such  dog  or  cat  to  a  dealer  or 
research  facility  shall  not  be  required  to 
obtain  a  license  as  a  dealer  or  exhibitor 
under  this  Act."  (7  U.S.C.  2133).  As 
defined  in  the  Act,  the  term  "dealer" 
does  not  include  retail  pet  stores,  except 
those  which  sell  any  animals  to  a 
research  facility,  exhibitor,  or  a  dealer  (7 
use.  2132(f]).  Accordingly,  the 
proposed  exemptions  are  statutorily 
required  and  will  continue  to  be 
included  in  the  regulations. 

We  are  making  a  change  in  proposed 
S  2.1(a)(3)(i)  to  delete  mink  from  the 
listing  of  pet-type  animals  which  retail 
pet  stores  can  sell  and  still  be  exempt 
from  the  licensing  requirement.  This 
change  is  in  accordance  with  the  revised 
definition  of  "retail  pet  store"  in  the 
revised  rule  for  Part  1 —  "Definition  of 
Terms."  published  elsewhere  in  this 
issue.  [See  companion  docket  no.  8&- 
013.) 

We  are  also  correcting  proposed 
S  2.1(a)(3)(iii)  to  read  "Any  person  who 
maintains  a  total  of  three  (3)  or  fewer 
breeding  female  dogs  and/or 
cats  *   *  *."  This  section  is  intended  to 
exempt  the  hobby  breeders  who  derive 
less  than  a  substantial  portion  of  their 
income  from  the  breeding  and  sale  of 
dogs  or  cats,  in  accordance  with  section 
3  of  the  Act  (7  U.S.C.  2133).  The 
correction  would  clarify  that  a  person 
having  a  combined  total  of  three  or 


fewer  breeding  female  dogs,  or  three  or 
fewer  breeding  female  cats,  or  three  or 
fewer  breeding  female  dogs  and  cats 
qualifies  for  exemption  from  the 
licensing  requirement,  not  a  person 
having  three  or  fewer  breeding  female 
dogs  and  three  or  fewer  breeding  female 
cats. 

We  are  similarly  correcting  proposed 
i  2.1(a)(3)(iv)  to  read  "Any  person  who 
sells  fewer  than  25  dogs  and/or  cats  per 
year  *  *  *."  This  section  is  intended  to 
exempt  persons  who  derive  less  than  a 
substantial  portion  of  their  income  from 
the  breeding  and  raising  of  dogs  and 
cats,  and  we  have  determined  that  the 
sale  of  a  combined  total  of  fewer  than  25 
of  these  animals  woidd  qualify  a  person 
for  this  exemption.  The  correction 
clarifies  that  a  person  selling  fewer  than 
25  dogs,  or  25  cats,  or  25  dogs  and  cats 
qualifies  for  exemption  from  the 
licensing  requirement,  not  a  person 
selling  fewer  than  25  dogs  and  fewer 
than  25  cats. 

We  are  making  an  additional  change 
in  proposed  S  2.1(a)(3)(iv}  to  include 
terms  which  were  inadvertently  omitted 
from  the  proposal.  The  words  "teaching, 
or  testing"  are  added  between 
"research"  and  "purposes"  in  the 
revised  rule  to  make  clear  that  the 
exemption  for  sales  of  fewer  than  25 
dogs  and/or  cats  appUes  to  sales  for 
research,  teaching,  and  testing  purposes, 
in  accordance  with  the  purposes  of  the 
Act. 

Five  commenters  (2  dealers,  1 
exhibitor,  and  2  members  of  the  general 
public)  stated  that  an  additional 
exemption  from  the  requirement  to 
obtain  a  license  for  federal,  state,  and 
local  parks  with  free  roaming  herds  of 
animals  native  to  the  area  which  utilize 
auctions  as  part  of  a  herd  size  control 
program  should  be  added  to  the 
regulations.  The  legislative  history  of  the 
Act  indicates  that  the  term  "dealers"  as 
used  in  the  Act  is  hmited  to  private 
persons  and  entities  and  nonprofit  or 
charitable  institutions,  and  does  not 
include  federal  agencies  or  political 
subdivisions  of  state  or  local 
governments.  [See  Conference  Report 
No.  1848,  at  p.  9,  August  11, 1966.)  There 
is  no  authority  under  the  Act  to  hcense 
federal,  state,  and  local  governments  as 
dealers,  and  accordingly  no  exemptions 
for  them  have  been  provided. 

Chie  dealer  commented  that  the 
licensing  requirements  should  be  less 
stringent  and  should  allow  more 
exemptions,  such  as  for  brokers  and  for 
sales  through  classified  ads  and 
publications.  The  Act  includes  brokers 
in  the  definition  of  "dealer"  by  referring 
to  any  person  who  "negotiates  the 
purchase  or  sale"  of  any  of  the  covered 
animals  and  we  are  statutorily  required 


to  license  these  persons.  Furthermore, 
the  Act  does  not  provide  an  exemption 
from  the  licensing  requirements  for  sales 
accomphshed  through  classified  ads  and 
publications.  These  sales  are  "in 
commerce"  and  are  subject  to  the  Act 
and  regulations.  The  medium  through 
which  a  sale  is  accomplished  is 
irrelevant  so  long  as  it  is  in  commerce. 
We  do  not  regulate  classified  ads  or 
publications:  however,  we  can  end  do 
use  tliem  to  find  persons  who  should  be 
hcensed  in  accordance  with  the 
regulations. 

One  commenter  from  the  research 
community  sought  clarification  of  the 
licensing  requirements  appLcable  to 
research  facilities  st-lling  animals. 
Research  facilities  acting  as  dealers  are 
subject  to  the  same  regulations  as  any 
other  dealer  and  must  be  licensed  in 
accordance  with  S  2.1.  unless  they  are  a 
department,  agency,  or  instrumentality 
of  the  United  States,  or  of  a  state  or 
local  government,  in  which  case  they 
need  not  obtain  a  license. 

Three  dealers  commented  that  the 
Department  should  require  anyone 
selling  animals  at  auction  sales  to 
obtain  a  license.  We  have  found  that 
many  individuals  sell  a  number  of 
animals  at  auctions  during  the  course  of 
a  year.  We  believe  that  the  proposed 
exemptions  are  consistent  with  the  Act 
and  provide  appropriate  threshold 
points  for  the  imposition  of  the 
requirement  to  obtain  a  license. 
Moreover,  budgetary  and  personnel 
restrictions  would  prevent  us  from  being 
able  to  regulate  effectively  all  of  these 
persons. 

Similarly,  we  disagree  with  the  3 
commenters  from  the  general  public  who 
stated  that  the  Department  should 
require  licensing  of  all  persons  who  seU 
or  trade  animals  at  flea  market 
operations.  The  legislative  history  of  the 
Act  makes  clear  that  the  licensing 
requirement  was  intended  to  regulate 
the  commercial  sale  or  use  of  animals  as 
part  of  a  business  concern.  Some  animal 
sellers  at  flea  maricets  sell  animals  as 
part  of  a  commercial  operation,  but 
many  others  sell  them  for  use  as  pels  or 
for  personal  enjoyment.  The  proposed 
licensing  requirements  and  exemptions 
will  still  require  large  volume  or 
commercial  sellers  to  obtain  a  license. 

Three  commenters  from  the  research 
community  stated  that  the  Department 
should  delete  the  requirement  that 
persons  who  sell  exotic  or  wild  animals 
be  licensed  as  dealers.  Licensing  of 
these  persons  is  statutorily  mandated  (7 
U.S.C  2132(f)). 

One  research  facihty  objected  to  the 
imposition  of  dealer  hcensing 
requirements  on  sellers  of  small 
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quanlitiCH  of  wild  nnimrtls  since 
resean.h  fanlifit's  would  nut  be  able  to 
purchase  smuU  quantities  of  non 
domesticated  spei  n-s  from  an 
unlir.»'n»t*d  source  Thf  definition  of 
"ilPHlcr  ■  in  the  .Act  permits  an 
exemption  hasei,!  on  dollar  amount  of 
8/iles  only  for  those  persons  who  do  not 
sell  wild  animals  |or  doKS  or  cats]  and 
tht-refore  person.s  who  sell  wild  animals 
must  be  licensed.  reHardless  of  the 
niimb<'r  of  animals  they  sell  (7  L'  .S  C. 
21. 121  Dill  11   VVe  require  research 
facilities  to  purchase  these  animals  from 
111  ensed  soui^es.  m  accordance  with  the 
Act 

lYoposed  }  2.1(h|  would  eliminate 
voluntary  licenses,  except  for  persons 
who  sell  fewer  than  25  doxs  or  (iats  per 
year  for  research  or  teaching  purposes 
This  will  prevent  f)eople  fn)m  trying  to 
circumvent  certain  state  and  local 
community  laws  concerninj^  keeping 
dangerous  tinimals   We  received  2 
comments  from  liealers  ofiieiting  to  the 
rt'stncted  grounds  for  issuance  of 
voluntary  licenses,  and  suggesting  that 
people  who  buy  only  1  or  2  animals  as 
pels  or  for  t)reeding  purposes  wouki 
hiive  to  buy  their  animals  from  a 
In  ensed  dealer,  possibly  at  higher 
pnces   One  commenter  from  the  general 
public  commended  us  for  this  provision 
We  believe  the  dealers'  concern  is 
misplac  ed   It  is  not  the  intent  of  the  Act 
or  of  the  Department  to  regulate  the 
ai  ()uiHi!ion  of  private  p«'ts  or  animals  for 
personal  use  and  en|oynient 

Mriiader  use  of  voluntary  In  eiises 
re()uires  ureaier  ime     f  the  .\gency  s 
limited  resources  and  personnel,  which 
I  luild  be  utilized  more  effectively  by 
focusing  on  animals  used  in  c ommen  lal 
or  resean  h  operations    I'he  reyuLitinn 
for  voluntary  licenses  rvniaiiis  as 
proposed,  except  that  reference  to  the 
$11)  application  fee  and  a  provision  for 
annual  license  fees  is  iiu  luded  in 
paragraph  |l(|  for  clarifu  ation 
Kefererii  e  In  the  renewal  fee  for 
voluntary  lu  enses  is  also  included  m 
I  2.1(e)(1)  of  the  revised  rule  Annual 
license  fees  are  provided  in  {  2  H  of  the 
regulations  for  (!lass  " \."  (llass    H." 
and  (lass    (l"  licensees    However   the 
proposeti  regulations  mailvertently  diil 
not  require  license  fees  for  volun!rir\ 
licensees   who   by  definition,  do  not 
qualify  for  Ik  ensing  under  any  of  the 
Classes    Voluntary  lu  j-nsees  op«'rate 
most  like  Class  " \"  lu  ensees,  except 
that  they  are  exempt  from  the  licensing 
requirements   A(  cordingly   the  annual 
license  fee  for  a  voluntary  Ik  ense  would 
be  that  of  a  Class  "  .\"  licensee  (breeder! 
under  this  revised  nile 

Kive  conimenlers  |4  exhibilori  and  1 
dealeri  utiinienled  that  we  should 


eliminate  the  $10  application  fee  for 
license  renewals  required  by  proposed 
I  2  Ije)  and  1  exhibitor  suggested  having 
a  one  time  application  fee  for  the  initial 
license  application  required  by  proposed 
i  2.1(d).  instead  of  the  annual  $10 
application  fee  We  believe  that  it  is 
more  equitable  to  charge  licensees  on  a 
yearly  basis  to  cover  annual  processing 
costs,  since  a  one  time  fee  could 
overcharge  some  and  undercharge 
others 

The  $10  application  fee  is  also 
ri-quired  when  a  licensee  applies  for  a 
change  in  the  class  of  license  from  that 
issued  to  him  or  her.  such  as  a  change 
from  a  Class  '  A  '  to  a  Class  "B  "  license. 
This  IS  necessary  because  a  change  in 
class  requires  administrative  processing 
that  IS  similar  to  processing  a  new 
application  or  a  renewal  application. 
We  have  redesignated  pniposed 
paragraph  (e|  as  (e)(1)  in  the  revised 
rule.  We  have  added  a  new  paragraph 
(e)(2)  to  the  revised  rule  and  revised 
i  2.6(a)  (  "Annual  licensee  fees")  to 
clarify  this  requirement 

We  have  revised  {  2.1(e|(l)  to  require 
licensees  to  submit  a  completed 
application  form  with  their  $10 
application  fee  We  believe  that  it  is 
necessary  specifically  to  require 
submittal  of  this  form  along  with  the  fee 
since  many  licensees  overlook  it 

Sieclion  2.2    Ackru'wIetJyt'mt'nl  of 
nyu/ationa  and  siundunis 

We  are  revising  }  2.2  so  that  it  applies 
to  applu'Jitions  for  lu:en8e  renewals,  as 
well  as  to  initial  license  applications 
This  change  is  necessary  to  conform 
with  i  2  5.  as  revised  in  this  rule.  whu;h 
provides  that  licenses  are  valid  and 
effective  if  renewed,  unless  terminated, 
suspended,  or  revoked 

Sft  tion  2.3     Demonstration  of 
compliance  with  alandcirds  and 
rt^ulalions 

Kor  the  reasons  outlined  afiove  under 
the  discussion  of  {  2  1.  we  are  n-vising 
prop<ised  J  2  3  in  this  rule  so  that  it 
inc  hides  appluations  for  license 
renewals,  as  well  as  initial  license 
applications   Accordingly,  we  have 
H'vised  paragraph  |a)  to  require  that 
each  applicant  for  a  license  or  renewal 
of  a  lie  ense  must  demonstrate 
I  ompliance  with  the  regulations  and 
standards  in  Parts  2  and  3  of  Subchapter 
.\  We  have  removed  the  words,  "before 
a  license  will  be  issued""  from  the 
r»'(juirement  because  it  applies  to  both 
initial  licenses  and  lie  ense  renewals   We 
have  revised  paragraph  (b)  to  clarify 
that  It  only  applies  to  initial  license 
applications. 

We  are  revising  S  2  3(a)  to  require 
each  applicant  to  make  his  or  her 
animals,  premises   facilities,  vehicles. 


equipment,  other  premises,  and  records 
available  for  inspection  by  APHIS 
officials  during  business  hours,  and  at 
other  times  mutually  agreeable  to  the 
applicant  and  APHIS,  rather  than  "and/ 
or  at  other  times"  as  proposed.  We 
believe  this  revision  is  necessary  to 
prevent  licensees  from  avoiding 
inspections  by  being  unable  to  agree  to 
a  time  with  APKIS  officials. 

We  received  three  comments  (2  from 
the  general  public  and  1  from  the 
research  community)  expressing  support 
for  this  section  as  proposed.  Two 
dealers  commented  that  we  should  limit 
the  number  of  opportunities  an  applicant 
has  for  inspection  to  demonstrate  their 
compliance  with  the  regulations  and 
standards  and  1  also  commented  that 
applicants  should  be  required  to  pay  the 
cost  of  re-inspection.  (Demonstration  of 
compliance  is  a  prerequisite  to  issuance 
of  a  license.)  We  believe  this  suggestion 
has  mcnt  and  that  a  limit  on  inspections 
should  be  incorporated  in  the 
regulations.  This  section  is  revised  to 
impose  a  limit  of  three  pre-licensing 
Inspections,  If  the  applicant  is  unable  to 
pass  inspection  after  3  attempts  he  or 
she  will  forfeit  the  application  fee.  to 
help  cover  the  administrative  cost  of 
processing  their  application  and  the  cost 
of  the  inspections,  and  will  be  ineligible 
to  reapply  for  a  license  for  a  penod  of  6 
months  following  their  last  inspection. 
As  is  the  case  for  the  pnor  inspections, 
the  applicant  will  be  advised  of 
deficiencies  and  the  necessary 
corrective  measures  that  must  be  taken 
to  comply  with  the  regulations  and 
standunls.  and  accordingly  to  pass 
inspec  tion.  We  believe  that  allowing  an 
applicant  3  opportunities  to  pass 
inspection  is  reasonable   since  it  would 
give  the  applicant  notu  e  of  any 
deficiencies  found  by  an  inspector  and  a 
second  chance  to  rectify  any  remaining 
defic;ienc:ies  found  after  reinspection. 
We  also  believe  that  if  an  applicant  is 
unable  to  pass  inspection  after  3 
attempts.  8  months  provides  sufficient 
time  to  enable  him  or  her  to  take  the 
necessary  corrective  measures  which  he 
or  she  has  been  unable  to  provide 
between  the  3  failed  inspections 

We  are  not  incorporating  the 
suggestion  that  licensees  pay  the  cost  of 
re  inspections  The  initial  application 
fees  and  annual  fees  are  intended  to 
help  the  federal  government  defray  the 
cost  of  program  operations  We  believe 
that  the  fees  we  have  assessed  are 
reasonable  and  equitable  for  the  nature 
of  the  operations  being  licensed,  a'ld 
have  determined  at  this  time  that 
additional  fees  are  not  appropriate. 


Section  2.4    Non-interference  with 
APHIS  officials 

Under  proposed  S  2.11(a).  APHIS 
would  deny  a  license  to  any  applicant 
who  "[6)  (hjas  interfered  with, 
threatened,  abused  (including  verbal 
abuse),  or  harassed  any  [APHIS  official] 
in  the  course  of  carrying  out  his  or  her 
duties."  As  explained  below  under  the 
subheading,  "S  2.11  Denial  of  license," 
and  in  the  supplementary  information  to 
the  proposal  of  March  31, 1967,  at  52  FR 
10300,  we  explain  that  we  have 
determined  the  need  to  include  in  the 
regulations  a  prohibition  against 
interference  with  APHIS  officials.  Also, 
as  explained  in  greater  detail  below 
under  that  subheading,  i  2.11  apphes  to 
denial  of  initial  license  applications  only 
in  this  revised  rule,  and  not  to  renewals. 
Based  on  our  experience  in  enforcement 
efforts,  we  have  determined  that  it  is 
necessary  to  require  hcensees  to  comply 
with  the  prohibition  against  interference 
and  harassment  of  APHIS  personnel,  as 
well  as  new  applicants.  We  are 
therefore  removing  paragraph  (a)(6) 
from  S  2.11  in  the  final  rule  and  are 
including  its  provisions  as  S  2.4  in  the 
revised  rule  so  that  it  is  apphcable  to 
both  initial  license  applicants  and 
licensees. 

Section  2.5    Duration  of  license  and 
termination  of  license 

We  did  not  receive  any  conmients 
regarding  this  section  as  proposed.  We 
are  revising  S  2.5.  however,  to  clarify 
that  licenses  are  valid  and  effective  if 
renewed  each  year  and  have  not  been 
terminated,  suspended,  or  revoked. 
Similarly,  we  are  revising  proposed 
paragraph  (b)  to  refer  to  an  appbcation 
for  license  renewaL  Tliese  amendments 
are  necessary  to  avoid  any 
misconception  that  every  hcense 
automatically  terminates  at  the  end  of 
its  1-year  term  and  that  each  year  an 
appUcant  must  follow  the  procedure 
applicable  to  obtaining  an  initial  hcense. 
For  this  reason,  and  as  previously 
stated,  we  are  replacing  the  word 
"termination"  with  "expiration"  in  S  2.5 
and  all  of  Subpart  A  wherever  it  refers 
to  the  calendar  end  of  the  1-year  license 
term. 

We  are  making  one  correction  to 
S  2.5(b)  to  specify  that  a  hcensee  will  be 
notified  by  "certified"  mail,  rather  than 
first  class  mail,  of  the  expiration  date  of 
a  license,  to  ensure  that  all  Ucensees 
have  notice  that  they  must  renew  their 
license  or  it  will  automatically  terminate 
because  it  has  expired.  Except  for 
nonsubstantive  changes  made  for 
clarification,  the  remaining  provisions  of 
'his  section  remain  as  initially  proposed. 


Section  2.6    Annual  license  fees 

We  received  a  number  of  comments 
addressing  the  proposal  to  increase 
hcense  fees.  Thirty-seven  dealers 
expressed  opposition  to  yearly  license 
fees  in  general.  Charging  license  fees  is 
statutorily  mandated.  Section  23  of  the 
Act  directs  the  Secretary  to  charge  and 
collect  reasonable  license  fees  "adjusted 
on  an  equitable  basis  taking  into 
consideration  the  type  and  nature  of  the 

operations  to  be  Ucensed (7 

U.S.C.  2153). 

Nine  commenters  from  the  general 
pubUc  and  6  dealers  indicated  their 
general  support  for  the  increased  hcense 
fees.  One  member  of  the  general  pubUc 
stated  that  the  increases  were  too  low. 
We  received  48  comments  (32  dealers. 
12  exhibitors,  and  4  members  of  the 
general  public)  stating  that  some  fee 
increase  is  justified,  but  that  the 
increases  we  proposed  are  too  high  or 
too  drastic  a  change  from  the  current  fee 
tables.  We  received  298  comments  (273 
from  the  research  community  and  25 
from  members  of  the  general  pubUc) 
stating  concern  that  the  fee  increases 
could  discourage  some  small  dealers 
from  becoming  licensed.  We  have 
reconsidered  the  proposed  fee  structure 
in  light  of  those  comments  and  are 
revising  them  downward  as  follows: 
(For  ease  of  comparison,  the  proposed 
fees  are  indicated  in  parentheses,  and 
the  revised  fees  are  indicated  without 
parentheses.) 

Table  1.— Deal£RS.  Brokers,  and  Op- 
erators OF  AN  Auction  Sale— Class 
"A"  AND  "B"  Licenses 


Over 

But  not  over 

(Fee) 

Fee 

$0 _ „ 

500 

2.000.„      ... 

10.000 

25  000     

$500 

2.000 

10.000 

25,000 

50.000 

100.000 

$<50) 
(100) 
(200) 
(400) 
(600) 
(800) 
(1.000) 

$30 
60 
120 
225 
350 

50  000       

475 

100.000 

750 

Table  2.—  Exhibitors — Class 
License 


-C" 


Number  of  arwnals 

(Fee) 

Fee 

1  to  5 

6  to  25 . 

26  to  50 

$(50) 
(125) 
(250) 
(375) 
(500) 

$30 

75 

175 

51  lo500._ _ 

501  and  up    

225 
300 

We  believe  these  fees  are  a 
reasonable  increase  over  the  existing 
fees,  and  that  they  are  equitably 
adjusted  for  the  different  classes  of 
licensees  and  for  the  ranges  in  dollar 


volume  of  business  derived  from 
transactions  involving  animals. 

We  have  removed  proposed 
paragraph  (b)(4)  from  $  2.6  in  the  revised 
rule  because  it  could  be  construed  as 
implying  that  a  dealer  can  operate 
without  a  hcense.  This  is  not  the  case. 
Only  persons  exempt  from  the  licensing 
requirements  may  operate  without  a 
license,  as  provided  in  {  2.1(a)(3). 
Proposed  paragraphs  (b)  (5)  and  (6)  are 
redesignated  as  paragraphs  (b)  (4)  and 
(5)  in  this  revised  rule. 

We  are  revising  paragraphs  (b)  (1) 
through  (5)  to  clarify  that  paragraphs  (b) 
(1)  through  (3)  are  applicable  to  hcense 
renewals,  paragraph  (b)(4)  is  apphcable 
to  inihal  licenses,  and  paragraph  rb)(5) 
is  applicable  to  both  initial  hcenses  and 
hcense  renewals. 

We  received  8  comments  (4  from 
exhibitors.  3  from  members  of  the 
general  public,  and  1  from  a  dealer) 
regarding  the  division  of  fees  between 
the  lessor  and  lessee  of  animals,  as 
provided  by  proposed  {  2.6(b). 
paragraphs  (1),  (2),  and  (5).  stating  that 
either  the  lessor  or  lessee  should  be 
responsible  for  including  the  revenue 
from  a  leased  animal  in  determining 
their  annual  fee,  but  not  both.  We 
disagree  with  these  comments  since 
both  the  lessor  and  lessee  derive  income 
from  the  leased  animals.  There  are  two 
income  streams  resulting  from  use  of  a 
leased  animal,  and  both  business 
operations  are  required  to  pay  a  fee 
which  is  equitable  for  the  nature  and 
type  of  operation  it  is.  Also,  both  the 
lessor  and  lessee  are  licensed,  and 
thereby  impose  costs  on  the  Department 
to  ensure  compliance  with  the 
regulations  and  standards.  We  believe  it 
is  proper  to  require  both  the  lessor  and 
lessee  to  include  their  respective  income 
from  an  animal  m  determining  their 
annual  fee. 

We  also  received  4  comments  from 
the  research  community  and  2  from 
members  of  the  public  suggesting  the 
need  to  code  animals  leased  to  research 
facihties  as  a  tracing  mechanism  to 
ensure  that  the  emimals  are  not  used  for 
more  than  one  major  operative 
procedure  from  which  they  are  allov\ed 
to  recover.  We  consider  this 
requirement  to  be  unwarranted  smce,  to 
the  best  of  our  knowledge,  animals  are 
rarely,  if  ever,  leased  for  research 
purposes.  We  are  not  making  any 
changes  in  $  2.6  based  upon  this 
comment 

We  are  making  one  change  in 
paragraph  (d)  for  clarification. 
Paragraph  (d)  provides  that  if  a  person 
meets  the  hcensing  requirements  for 
more  than  one  class  of  hcense,  he  must 
pay  the  fee  for  his  predominant  type  of 
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husln««*.  a*  determined  by  the 
Se<.retttry   The  cUnflcation  will  ailil  thai 
in  •ddition  to  the  fee  paid,  the  <.[»»•  nf 
li(.«n»«  that  ^ximon  mint  obtain  will  Ix" 
df  lerniine«l  hy  hii  or  her  prrdominanl 
type  i)f  bu»uu'»«,  since  a  p«»r»()n  i  tinnol 
have  m<ire  than  one  lu  en»e  in 
accorvlame  with  I  2  1|(  )  The  worda 
Dtitain  a  license  and    are  added 
fulk>winx    he  shall  be  rwquin*d  to  "  We 
are  r«viiiinx  the  rule  to  refer  to  both 
ma»i:uline  and  feminine  gender* 
.•V,  <  iirdinxly.   'he  '  la  replaced  wilh    he 
or  the  ■  m  |  2  (Kd)  and  thniuKhout  the 
revi»e<i  rule   Similarly,  "hm  '  la  replaced 
with    his  or  her'   wherever  it  appeart 

S&ctjon  2.7  Annual  rypt^rt  by  licfnatfa 

We  are  revising  propt)Sod  |  2.7  to 
clarify  that  it  applies  to  license  r»"newals 
only   and  not  to  initial  license 
applu  alions 

fnipoaed  I  2-7(a)  would  provide  aa 
follows 

Kjii.h  y««r   wilhin  JO  lUys  prior  lo  the 
li-rniinatiiin  ilatu  iif  Kii  her  hc«n»«.  a  Ik  en»e« 
■  hall  ni«  wilh  iha  Ar^a  Vplnnnarlan  in 
l^hani*  an  appllcatiun  for  liianaa  and  annual 
r^pMirt  u(>on  a  htrm  which  will  b«  fumlahad  lo 
him  upon  r«>»)u*«t  lo  tha  Area  Vslarlnanan  in 
Charye   Whan  tha  requirements  of  ||  1.1   2  2. 
2. J.  and  2ft  havs  ^xten  met.  Iha  li<«nsa  will  tw 
laaurd  subiect  lu  lh«  •\cepiion*  in  ||  2  %. 
ria  and  2.11 

We  am  rrvuin>|  propoaed  |  2.7(a)  to 
refer  only  to  license  renewala  and  the 
requirement  that  licen8«'es  submit  an 
annual  reptirl  in  ortler  to  renew  their 
license   In  this  revised  rule,  wa  refer  to 
the  expiration  date  of  the  license  and 
have  replaced   'license  '  with  "license 
renewal  '  We  are  also  removing  the  last 
senten(  e  of  pnipoaed  |  2.7(a)  because  it 
refers  to  re(^uiremenls  applicable  to 
i8Suan(  e  of  an  initial  license   anil  these 
are  set  forth  in  |  2  l(dl 

Three  dealers  and  1  exhibitor 
commented  that  clanfic  a'lon  Is  needed 
concerning  requirements  to  include 
statements  afK)ut  young  animals  in  their 
annual  reports  and  in  other  reports   The 
rvijuirement  to  identify  all  dogs  and  cats 
when  obtained  or  when  weaned  is  set 
forth  in  proposed  |  2  50  All  animals 
must  ()«  identified  in  the  licensee  s 
rr<  ords  at  his  or  her  fai  ility  when  l)om 
or  obtained  from  outsuie  the  premises, 
m  acconJance  with  p^>^K)sed  §§  2  ^^ 
•nd  2.77  FYo^vosed  |  27(d)  would 
require  exhibitors  (tllass   "C  Ik  en»«?es) 
to  include  in  their  annual  report  the 
numl)er  of  animals  owned,  held,  or 
exhibited  by  the  licensee  either  during 
the  previous  year  or  at  the  time  of 
sinning  the  annual  r«p<5rt.  whichever  is 
greater  The  figure  used  must  include  all 
animals  regardleaa  of  age.  and  is  the 
basis  for  determining  the  Class  '  (.' ' 
license  fee  We  do  not  believe  this 


requirement  needs  further  elaboratjon  in 
the  regulations 

We  ret  eivfd  8  comments  (4 
exhibitors,  3  dealers.  1  from  the  research 
community)  objecting  to  the  requirement 
provided  in  proposed  |  2  7(e)  for 
iu.enaees  to  have  the  attending 
veterinarian  certify  in  the  licensee  s 
annual  report  that  the  attending 
veiennanan  understands  the  regulations 
and  standards  under  the  Act,  and  that 
he  or  she  has  visited  the  premises  and 
earned  out  the  responsibilities  indicated 
in  the  regulations  and  in  the  wntten 
pn)gram  of  adequate  veterinary  care 
The  commenters  stated  that  the 
requirement  to  have  a  written  program 
of  veterinary  care  as  provided  in 
proposed  |  2.40  is  sufficient.  We  agree 
that  the  attending  vetennanan  should 
not  be  required  to  sign  the  licensee's 
annual  rep<jrt  in  light  of  the 
requirements  in  proposed  |  2.40  that 
lictsnseei  maintain  a  wntten  program  of 
adequate  vetennary  care  which  it 
subject  to  Insjpection  at  the  hcenaeea 
facility  and  if  sent  to  tha  Area 
Vetennanan  in  Charga  each  yaar  Wa 
havt  thertfor*  dclatad  this  r«quir«m«nt 
from  the  revised  rule 

StKtion  2.8    Sotiftcation  of  change  of 
name,  address,  conlrvl,  or  ownership  of 
business 

We  have  made  one  corrtction  in  this 
section  The  phrase  "or  by  any 
additional  sites  "  should  read  "or  of  any 

additional  sites We  received  no 

( omments  addr«>8sing  this  section  and 
have  made  no  other  substantive 
changes 

Section  2. 10    Licensees  whose  licenses 
have  been  suspendai  or  revoked 

Two  dealera  commented  in  opposition 
to  our  prfiposal  to  make  license 
revix:ations  pemnanent   We  were  urged 
lo  allow  the  facts  and  circumstances 
surrounding  the  offense  leading  to 
revocation  to  be  taken  into 
consideration  in  determining  the 
appnjpriate  amount  of  time  a  former 
licensee  must  wail  before  he  or  she 
could  apply  for  a  new  license,  instead  of 
IxMng  permanently  ineligible  We 
disagree  with  these  comments  Whether 
a  license  should  be  suspended  or 
revoked  is  determined  after  notice  and  a 
heanng  Testimony  as  to  the  facts  and 
circumstances  surrounding  the  offense 
would  be  brought  out  at  the  hearing.  In 
such  an  administrative  proceeding 
conducted  in  accordance  with  the 
Department  s  Rules  of  Practice, 
revocation  would  be  ordered  for  serious 
offenses  which  are  determined  to 
warrant  this  sanction,  as  compared  to 
suspension,  which  could  be  ordered  for 
a  slated  penod  of  time  for  less  senoua 


offenses  We  believe  that  the 
commenters'  concerns  that  the  facts  and 
circumstances  be  considered  would  be 
amply  addressed  in  the  required 
heanng  Accordingly,  revocation  of  a 
license  will  remain  a  permanent 
sanction.  As  discussed  below  under  the 
next  subheading,  we  are  adding  to 
(  2  10(a)  the  provision  from  proposed 
i  2  llfb)  stating  that  any  person  whose 
license  has  been  suspended  may  reapply 
for  a  license  after  the  penod  of 
suspension  is  ended.  We  are  revising  it. 
however,  to  provide  that  any  person 
whose  license  has  been  suspended  may 
apply  to  the  Area  Vetennanan  in 
Charge,  in  wnting.  for  reinstatement  of 
his  or  her  license,  rather  than  having  to 
reapply  for  a  new  license.  No  other 
substantive  changes  are  made  in  this 
section. 

S*^-tion  2  11    Denial  of  license 

The  comments  we  received 
addressing  proposed  (  211  deal 
pnncipally  with  existing  licenses, 
convincing  us  of  the  need  to  separate 
tha  provisions  concerning  denial  of 
initial  license  applications  from 
provisions  concerning  suspended  or 
revoked  licenses.  We  are  discussing 
those  comments  in  this  discussion  of 
"§  i.U,  Denial  of  license.  '  since  readers 
who  are  more  interested  m  the 
substance  of  proposed  (  2.11  than  that 
of  I  2-10,  and  who  may  have  commented 
specifically  with  regard  to  {  2.11.  may 
look  to  this  heading  for  our  response 
instead  of  the  heading,  "J  2  10  Licensees 
whose  licenses  have  been  suspended  or 
revoked." 

Many  of  the  comments  we  received 
concerning  proposed  |  2.11  addressed 
due  process  issues  which  would  be 
raised  if  we  suspended  or  revoked  a 
license  As  should  be  clear  from  the 
supplementary  information,  paragraph 
(a)  and  most  of  paragraph  (b)  of  this 
section  are  concerned  with  denial  of 
initial  license  applications,  and  do  not 
have  any  bearing  on  suspension  or 
revocation  of  existing  licenses.  We  have 
renamed  this  section  "Denial  of  initial 
license  applications"  to  avoid  any 
further  confusion 

Paragraphs  (b)  and  (c)  refer  to  both 
suspended  licenses  and  denials  of 
111  ense  applications.  For  purposes  of 
clarity,  we  are  removing  the  reference  lo 
suspended  licenses  from  S  2  11. 
Accordingly,  paragraphs  (b)  and  (c)  will 
address  denial  of  initial  license 
applications  exclusively.  The  content  of 
proposed  |  2.11(b)  with  regard  to 
suspended  licenses  has  been  added  to 
I  2.10(a)  in  the  revised  rule,  and  that  of 
}  2  ll|c)  is  already  contained  in  }  2.10(a) 
so  there  is  no  need  for  further  revision 


We  received  several  comments 
objecting  to  the  proposed  reasons  for 
which  we  would  deny  a  license 
application  and  to  this  section  in 
general.  Thirty-three  commenters  from 
the  research  community  stated  that  a 
plea  of  nolo  contendere  (no  contest) 
under  state  or  local  cruelty  to  animals 
laws  within  1  year  of  apphcation  for  a 
license  should  not  be  an  automatic  basis 
for  denial  of  a  license,  since  a  licensee 
may  elect  to  enter  this  plea  rather  than  a 
pica  of  not  guilty,  to  avoid  the  time  and 
expense  of  a  full  hearing  on  the  charge. 
In  light  of  this  coniment,  we  are  revising 
the  rule  to  provide  that  if  no  penalty  is 
imposed  as  a  result  of  a  plea  of  nolo 
contendere,  the  applicant  may  reapply 
immediately  without  having  to  wait  a 
year.  We  believe  this  will  accommodate 
those  persons  who  exercise  their  rights 
to  enter  this  plea,  while  allowing  the 
Administrator  to  deny  a  hcense  to 
persons  involved  in  violations  of  the 
cruelty  to  animals  laws. 

We  received  366  comments  (321  from 
the  research  community,  11  from 
dealers,  7  from  exhibitors,  and  27  from 
members  of  the  general  public]  opposing 
subparagraph  (6)  as  a  basis  for  denial  of 
a  license.  A  similar  prohibition  against 
interfering  with,  threatening,  abusing,  or 
harassing  any  APHIS  official  in  the 
course  of  carrying  out  his  or  her  duties  is 
provided  in  S  2.4  in  the  revised  rule. 
Accordingly,  we  have  added  9  2.4  to 
S  2.11(a)(1)  in  the  revised  rule  so  that  it 
remains  a  basis  for  denial  of  a  hcense. 
As  proposed,  subparagraph  (6)  would 
provide  that  a  license  will  not  be  issued 
to  any  apphcant  who  "[h]as  interfered 
with,  threatened,  abused  (including 
verbal  abuse],  or  harassed  any 
Veterinary  Services  inspector  in  the 
course  of  carrying  out  his/her  duties." 
The  comments  stated  that  this  is  too 
ambiguous  and  subjective  a  basis  for 
denying  or  revoking  a  license.  We  are 
retaining  this  basis  for  denial  of  a 
license  because  we  have  determined  a 
geuuine  need  for  it.  based  upon  our 
experience  in  enforcing  the  regulations. 
First  adequate  safeguards  against 
subjective  determinations  are  contained 
in  S  2.1  l(b]  as  proposed,  which  provides 
that  an  applicant  whose  application  is 
denied  may  request  a  hearing  in 
accordance  with  the  appHcable  rules  of 
practice.  At  a  hearing,  the  Department 
would  have  to  support  its  denial  of  an 
apphcation  in  accordance  with  the  rules 
of  practice  and  would  have  to  show  that 
it  is  reasonable  and  not  arbitrary  and 
capricious.  We  beUeve  this  is  sufficient 
to  avoid  subjectivity  or  arbitrariness 
from  entering  into  the  determination. 
Second,  S  2.11  applies  to  denial  of  an 
application  for  a  license,  not  suspension 


or  revocation  of  an  issued  hcense. 
Suspension  and  revocation  procedures 
include  notice  and  hearing  and  must 
satisfy  the  requirements  of  due  process 
of  law. 

We  received  318  comments  (282  from 
the  research  community,  10  dealers,  and 
26  members  of  the  general  public] 
objecting  to  proposed  paragraph  (b)  of 
S  2.11  which  provides  that  the  denial  of 
a  hcense  would  remain  in  effect  until  a 
final  legal  decision  is  made  following  a 
hearing,  on  the  basis  that  this  could 
deprive  a  person  of  their  hvelihood  for 
years  before  they  receive  the  benefit  of 
due  process  of  law. 

As  explained  above,  this  section 
apphes  to  initial  hcense  appUcations, 
not  to  renewals  of  existing  hcenses. 
Suspension  and  revocation  of  an  issued 
Hcense  would  be  in  accordance  with  the 
requirements  of  the  apphcable 
Departmental  rules  of  practice.  Except 
as  previously  noted,  paragraph  (b) 
remains  as  initially  proposed. 

We  received  303  comments  (278  from 
the  research  community  and  25  from 
members  of  the  general  pubhc)  objecting 
to  proposed  S  2.11(c).  which  provides 
that  a  legal  entity  in  which  a  person 
whose  hcense  apphcation  has  been 
[suspended  or]  denied  has  a  substantial 
interest  financial  or  otherwise,  wih  not 
be  hcensed  within  1  year  of  the  denial 
[or  until  completion  of  the  suspension 
period].  (Hie  bracketed  provisions  refer 
to  suspended  hcenses  and  are  contained 
in  S  2.10(a)  in  the  final  rtde). 

One  commenter  was  concerned  that 
the  regulation  as  proposed  could  prevent 
a  facihty  from  being  hcensed  for  a  year 
simply  because  one  of  its  shareholders 
had  been  denied  a  hcense.  We  do  not 
beheve  this  concern  is  well-founded,  as 
the  regulation  is  limited  to  legal  entities 
in  which  a  person  whose  application  has 
been  denied  has  a  "substantial"  interest 
This  may  or  may  not  apply  to  a 
shareholder,  depending  upon  that 
person's  interest  We  do  not  agree  with 
the  commenter  that  the  proposed 
restriction  should  apply  only  if  that 
person  has  a  "substantial  interest 
fmancial  or  otherwise,  and 
responsibihty  for  the  operation  or 
management  of  the  applicant"  Licenses 
can  be  issued  at  the  lowest  level  of  legal 
entity,  that  is,  to  individuals.  Any  person 
who  was  engaged  in  activity  serious 
enough  to  wairant  denial  of  a  hcense 
application  should  not  be  allowed  to 
continue  in  operation  under  the 
umbrella  of  another  legal  entity  in  which 
they  can  exercise  any  measure  of 
control  and  can  influence  operations. 
This  is  what  the  proposed  regulation  is 
intended  to  prevent  A  similar  provision 
has  been  included  in  the  regulations 


since  1970  without  problems  or 
objections,  and  it  remains  in  this  re\ised 
rule.  Except  for  deletion  of  references  to 
suspension  of  hcenses  which  are 
covered  by  §  2.10.  paragraph  (c)  remains 
as  initially  proposed. 

We  received  7  comments  from  the 
general  public  stating  that  the  proposed 
regulations  concerning  denial  and 
revocation  of  hcenses  are  too  lenient  on 
facilities  and  on  individuals  and  should 
be  more  stringent  We  have  attempted  to 
strengthen  the  regulations  in  areas  we 
beheve  will  enhance  our  enforcement 
efforts.  We  believe  that  the  regulations 
as  proposed  and  as  revised  in  this  rule 
provide  sufficient  bases  upon  which  to 
deny,  suspend,  or  revoke  licenses,  and 
will  assist  us  in  handhng  noncompliance 
and  other  problematic  situations  we 
have  encountered  in  regulating 
hcensees. 

Except  for  the  changes  descnbed 
above,  Subpart  A — Licensing  remains  in 
the  revised  rule  as  originally  proposed. 

Subpart  B — Registration 

Proposed  {  2.28.  "Annual  report  of 
research  facihties,"  is  redesignated 
S  2.31  in  this  re\'ised  rule.  Comments 
received  addressing  proposed  {  2.28  are 
discussed  under  the  heading.  "Subpart 
C — Institutional  Animal  Care  and  Use 
Committee  and  Other  Requirements  for 
Research  Facilities,"  subheading. 
"Proposed  {  2.28  Annual  report  of 
research  facihties." 

Section  2.25    Requirements  and 
procedures 

We  received  299  comments  (274  from 
the  research  community  and  25  from 
members  of  the  general  public)  stating 
that  §  2.25  as  proposed  is  generally 
acceptable.  Commenters  who  addressed 
the  proposed  registration  requirements 
and  procedures  were  concerned  with  the 
requirement  that  registrants  update  their 
registration  form  every  3  years.  As 
explained  in  the  supplementary 
information  to  the  proposed  rule,  this 
requirement  is  new  to  the  Animal 
Welfare  regulations.  We  received  122 
comments  from  the  research  community 
and  I  from  a  member  of  the  general 
pubhc  stating  that  renewal  of 
registration  should  be  required  every  5 
years  to  coincide  with  the  U.S.  Public 
Health  Service  current  requirement  for 
the  submission  of  assurance  statements 
under  the  Health  Research  Extension 
Act  of  1985.  Five  commenters  from  the 
research  community  slated  more 
generaUy  that  the  proposed 
requirements  should  coincide  with  those 
of  the  PHS.  The  proposed  3-year  time 
period  corresponds  with  other  federal 
recordkeeping  requirements,  most 
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notably  the  USDA  recordi  retention  and 
diipotition  policy.  makm|  it  the  must 
practli^al  interval  for  ua  to  admuiiater. 
The  PKS  n?<iuir«menl  fur  fubmiaaion  of 
a»iuran(:«i  up  to  every  5  years  ii  not 
Inconsistent  with  the  3  year  period  we 
pmposed   We  have  consulted  with 
representatives  from  HUS  spwlflcally 
on  this  point,  and  they  have  Indujited 
their  willinjitness  to  nhiJe  by  the  3  year 
registration  renewal  pfriud  as  prt)posed. 
Accordingly,  we  are  retaining  the 
requirement  fur  renewal  of  rexlstration 
every  S  years 

We  received  one  comment  from  a 
memb«n-  of  the  rese«n:h  community 
rt-questing  rlanficatiun  regarding  the 
requirement  fnt  registration  hy  federal 
research  fanltties  We  re<;eived  another 
comment  frTjm  ■  member  of  the  research 
lommuntty  requesting  clanf^catUTn  of 
pmposed  |  2.2S,  generally   In  response 
Id  the  first  comment,  we  are  clanfylng 
the  section  to  stat«  that  fed«ral  research 
facilitt««  are  not  require*!  to  register 
with  lh«  Secretary  urxler  the  regulatliina. 
In  resj.xin.ie  to  the  second  comment,  we 
note  that  ex-cept  for  provisions  wquinng 
research  facilities  to  update  tSeir 
registration  every  3  year*.  |  2.25  as 
pro(>o««d  la  sutMtan daily  the  sanw  as  it 
has  b««n  sinca  19(17   Wa  hav« 
exparWHiced  few  probi«ma  In  applying 
Its  raqiiireiTMnta  sinca  that  tlnve.  artd  we 
Jo  no!  believe  clarification  la  n«c«»aa«ry 

Kai  epi  for  the  clar'.ficatioo  regarding 
federal  research  facilities,  no  chan||e« 
ure  made  in  |  2  25  in  tha  r«vla«d  rula 

Shk  tii'n  tJtt     Ac-know Imijtvn^nt  iff 
rf}iuial:oi\a  and  $tarnlania 

IVopoaed  |  2Jfl  provides  as  follows: 

A  cK»pv  of  rt>«  r«tum]«t»on«  aiKi  ttandardi  In 
this  SutxjMpiar  wU)  b«  auppllMl  wilh  aAcii 
regiitraliun  fiirm.  Tha  rajpatranl  shall 
•cinMiwUila*  r«c«ip4  ii<  avtch  rnyuUtiona  and 
•  iumIatvU  aiui  a^irva  to  <>oin4>ly  wilh  th«m  by 
aiipiing  a  form  pn^ivuln)  for  iiKii  pur^Kiaa  by 
Valnnnary  Swrvli oe   Sui  h  furm  thall  tw  flleJ 
with  lh«  Aro*  Vetpfinarlan  in  (iaqje 

We  re<  eived  2Ue  commants  [Z7i  from 
the  reaearrJi  conLmunity  and  25  frum 
members  of  the  genera]  public)  stating 
Ihiil  thj*  nvtion  as  pmp«.ja«d  is  generally 
atx:epluM«"   t>tje  commenter  stated  tiial 
It  should  U?  di'leted  from  tha 
rfgulrtlin;i*   The  rvtjuired 
di  li.nowle«lxfrnenl  is  necessary  lo 
•■nsure  that  registnints  have  knowledge 
of  the  rt-guiiitions  rtnd  standarda  with 
which  Ihey  oiust  ctimply   A  similar 
pnivisuio  IS  contained  m  Subpart  A — 
' U censing  '  fur  (he  same  reason    We 
believe  ihal  the  ai  JuiowU'dgenu-nt 
should  renirtin  in  the  reguiationa 

One  conuuenter  requested  general 
['ublu.alion  and  distribution  of  the 
Animal  Welfare  N4aniLiil  and  applu^able 
Veieriiiary  Services  MemoruoiU    These 


nrf;  internal  USDA,  APHIS  documents 
intemled  to  assist  APtUS  in«p«ctor». 
Tliey  do  not  contain  "rules  of  genaral 
apphcabihty"  and  accordingly,  thara  la 
no  need  to  publish  them  in  the  FwUral 
Rajljlar  as  part  of  the  regulations. 

TTie  proposed  section  is  substantially 
the  same  as  current  |  2.26.  It  remains  as 
proposed. 

S«cUon  2J17    NoUfication  of  change  of 

operation 

I'Toposed  paragraph  (a)  of  |  2.27 
requires  that 

|a{  rcgulrsnt  shall  notify  tha  Araa 
Vrlennanan  in  Charge  by  certified  mail  of 
any  change  in  the  name  ur  address,  or  any 
change  in  the  operations  or  tmstness.  which 
wotiid  afTsct  Iti  alatus  as  a  research  facility, 
enhiljilor.  earner,  or  intaroiediala  buiKlWr. 
within  U)  days  sfter  nakins  met  change. 

We  received  422  comments  (397  from 
the  research  community  and  25  from 
merabers  of  the  general  public)  objecting 
that  propoaed  |  2.27(b)  ta  too  broad.  We 
received  286  comments  (270  from  the 
reaearch  community  and  25  from 
members  of  the  general  puWic) 
expreaslng  corx^em  that  the 
supplementary  Information  Is 
Inconsistent  with  the  proposed 
regulation  because  it  la  broader  than  the 
proposed  regulation.  The  aupplementary 
information  accompanyinfi  Subpart  B 

Registration''  states  that  notification  Is 
required  ~(A  any  change  In  addreaa. 
operationj  or  management."  The 
comraenters  expreaaed  oonoem  that  the 
preamble  language  would  encompasa 
peraonnel  or  manAiiement  changea 
which  do  not  affect  the  infta-mation 
required  by  the  registration  form. 
Another  commt^nter  was  ooocemed  that 
the  preamble  Implied  that  failure  to 
report  minor  management  or  operations 
changes  would  be  a  violation  of  the 
regulations,  and  that  danHcation  to 
avoid  difficulties  in  mterpretmg  this 
reqairement  la  neoeaaary.  We  are  m 
agreement  with  these  comments  and  are 
adopting  the  cianficatuin  suitgested  by  a 
commenter,  lo  read  as  follows: 

A  ivgistranl  shall  ootify  the  Area 
Vrlpnnanan  In  Charge  by  cert.fi^it  mail  of 
any  (  han^e  in  the  nante.  address,  or 
iiwnenhip.  or  olJier  change  in  operaltaoa 
affactuig  ita  lUlus  as  a  r«a«arch  Laoiiity 
Buhiljilor  camrr   or  intennediale  haniKi-r 

This  revision  should  cJarify  that 
notification  is  re<juired  for  operatiijtial 
changes  which  affect  this  registrant  s 
■  tatiii  as  a  regis1er«-d  entity,  in  addition 
to  name  and  address  changea   This 
rvijinrernenl  will  assist  us  in  keeping 
M'  <  urate  re<,c)rds  on  current  registrants, 
ur'.d  avoid  wasting  Ag«'iv  y  resources 
vshi-n  a  registrant  has  gone  out  of 
l.u.tineaa  or  has  (hanged  ita  optrrations. 


We  received  302  comment*  (277  from 
the  research  community  and  25  from 
members  of  the  general  pubbc)  stating 
that  notification  should  be  required 
within  30  days  instead  of  the  10  days 
propoaed.  The  10-day  penod  is  m  the 
current  regulaUona  and  has  been  in  the 
regulation*  siivce  they  were  first  issued. 
It  has  caused  no  problem*  or  difTicutties 
and  ts  a  sufficient  amount  of  time  within 
which  affected  facilities  can  report.  We 
are  therefore  retaining  it  in  the 
regulations. 

Except  for  the  change  in  paragraph  (a) 
aet  forth  above,  |  2.27  remains  in  the 
revised  rule  a*  initially  proposed. 

Subpart  C — InsUtuUonal  Animal  Care 
and  Die  Committee  and  Other 
Requirements  for  Research  FaciJitws 

Introduction 

Propoaed  Subpart  C  elicited  numerous 
and  vaned  comments  addressing  the 
proper  role,  duties,  and  authonty  of 
Institutional  Animal  Care  and  Use 
Committee*  ("Committee*")  and 
research  institution*  m  promoting 
animal  welfare.  Many  of  the 
commenter*  expres*ed  partjculai 
concern  that  the  proposed  regulation* 
placed  reapoQsibdities  on  the  Committee 
and  on  the  attending  vetennanan 
(Subpart  D)  that  they  bebeved  should  he 
with  the  inatitution.  There  was  also 
concern  that  APIUS  wa*  improperly 
placing  the  Committee  and  the  attending 
vetennanan  in  the  position  of 
whiaileblower  and  enforcer  of  the 
Animal  Welfare  regulations. 

Reaearch  facilities  have  been 
required,  through  their  emmal  care 
commiltee  and/or  attending 
vetennanan.  to  provide  guidelines  and 
consultation  lo  their  research  personnel 
regarding  the  use  of  pain  relieving  drugs 
Since  the  regulation*  were  revised  in 
acrxirdance  with  the  1B70  amendments 
to  the  Act.  They  have  also  been  required 
to  have  a  program  of  adequate 
vetennary  care  established  and 
maintained  under  the  supervision  and 
guidance  of  a  vetennanan.  The  1985 
Hmcndmenls  to  the  Act  placed  special 
significance  on  these  institutional 
personnel  an  a  means  of  assunng  animul 
welftire,  and  represented  a  significant 
departure  from  the  Lhen-exisling  Act 
The  clear  message  from  Congress  wa* 
that  ad«.litionul  regulatory  efforts  are 
needed  lo  enhance  animal  welfare,  to 
minimize  animal  pHin  and  distress  in 
research,  and  to  restrict  the  multiple  use 
of  animals  in  major  operative 
experiments   For  the  first  time.  Congress 
legislated  that  all  resesrch  facilities 
must  have  an  'Institutional  Animal 
Committee  "  of  a  statutorily  prescntx'd 


composition  with  inspection  and 
reporting  duties  (7  U.S.C.  2143(b)). 
Similar  committees  are  already  in  place 
at  research  facilities  receiving  grant 
monies  and  awards  from  the  U.S.  Public 
Health  Service  under  the  Health 
Research  Extension  Act  of  1985,  Pub.  L 
99-158,  for  research,  training,  and 
biological  testing  activities  involving 
animals.  Congress  also  mandated  in  the 
1965  amendments  to  the  Act  that 
research  facilUies  provide  training  to 
scientists,  animal  technicians,  and  other 
personnel  involved  with  animal  care 
and  treatment.  TTie  Act  retained  the 
requirement  that  the  facilities  provide 
assurances  they  are  adhering  to  the 
standards  promulgated  under  the  Act. 
and  requires  that  they  provide  an 
explanation  for  any  deviabon  from 
those  standards.  The  1985  amendments 
to  the  Act  continue  the  Secretary's 
authority  "to  promulgate  such  rules, 
regulations,  and  orders  as  he  may  deem 
necessary  in  order  to  effectuate  the 
purposes  of  this  Act."  (7  U.S.C.  2151). 

The  legislative  history  of  the  1985 
amendments  to  the  Act  demonstrates 
that  at  least  one  significant  proponent  in 
the  Senate  was  of  the  view  that 
"[vjeterinary  inspectors  from  the  U.S. 
Department  of  Agriculture  cannot  be 
present  on  a  daily  basis.  However,  their 
enforcement  capability  can  and  should 
be  enhanced  by  the  Institutional  Animal 
Committee  *  *  *."  Senate  Majority 
Leader  Dole's  statement.  Congressional 
Record.  December  18, 1985,  at  p.  S17943. 

As  part  of  our  response  to  the 
mandate  from  Congress,  we  proposed 
three  new  sections,  S§  2.30,  2.35,  and 
2.40.  to  implement  the  1985  amendments 
to  the  Act.  Section  2.30  sets  forth 
responsibilities  and  requirements 
specifically  imposed  upon  research 
facilities.  Section  2.35  details  the 
responsibilities  and  duties  of  the 
Institutional  Animal  Care  and  Use 
Committee  which  each  research  facility 
must  establish.  Section  2.40  details  the 
requirement  imposed  upon  all 
registrants  and  licensees  to  provide  and 
maintain  a  program  of  adequate 
veterinary  care  and  the  requirements 
imposed  upon  attending  veterinarians. 
This  section  consolidates  the  veterinary 
care  regulations  currently  contained  in 
each  subpart  of  Part  3  and  imposes 
additional  requirements  based  upon  the 
1985  amendments  to  the  Act. 

Reorganization  of  55  2.30  and  2.35 

Many  comments  we  received  were 
cntical  of  the  allocabon  of  certain  duties 
and  responsibilities  to  the  Committee 
and  attending  veterinarian  rather  than 
lo  the  facihty.  Most  of  the  comments  we 


received  were  from  members  of  the 
research  community,  the  group  most 
affected  by  the  regulations  proposed  in 
Subpart  C.  Unless  otherwise  indicated, 
the  comments  addressed  below  were 
received  from  members  of  the  research 
community. 

Sixty-one  commenters  stated  that  too 
much  authority  would  be  given  to  the 
attending  veterinarian  and  the 
Committee  under  the  proposed 
regulations.  We  also  received  400 
comments  (375  from  the  research 
community  and  25  from  members  of  the 
general  public)  objecting  that  the 
proposed  regulations  would  place  too 
much  responsibility  on  the  attending 
veterinarian  and  the  Committee. 
Particular  duties  and  areas  of 
responsibility  proposed  in  the 
regulations  were  singled  out  by  the 
commenters  as  being  improper  and 
inappropriate. 

The  statutory  language  and  the 
legislative  history  of  the  1985 
amendments  to  the  Act  support  our 
proposal  to  impose  various  duties  and 
responsibilities  on  the  Committee  and 
on  the  attending  veterinarian.  We  agree, 
however,  with  the  commenters  that  the 
ultimate  responsibility  for  animal 
welfare  at  research  facilities  rests  with 
the  institutions  themselves.  We  have 
carefully  considered  the  comments  we 
received,  and  have  determined  to 
reorganize  and  restructure  portions  of 
Subpart  C  in  this  revised  rule  to  place 
responsibility  on  the  research  facilities, 
except  where  it  is  expressly  reserved  by 
the  Act  to  the  Committee.  Similarly,  we 
have  revised  portions  of  Subpart  D 
concerning  the  requirement  for  a 
program  of  adequate  veterinary  care  at 
research  facilities  to  reflect  that  many  of 
its  aspects  are  the  responsibility  of  the 
research  facility,  unless  otherwise 
required  by  the  Act. 

Those  areas  of  responsibility  that  are 
reassigned  to  the  research  facilities  in 
the  revised  rule  are  described  below 
under  subject  headings  for  ease  of 
reference.  We  address  the  comments  we 
received  concerning  the  substance  of  the 
proposed  provisions,  as  opposed  to  the 
allocation  of  responsibility  for  them, 
following  this  discussion. 

The  following  chart  provides  the 
derivation  of  the  paragraphs  contained 
in  5  2.30  in  the  final  rule,  as  an 
additional  aid  to  the  reader.  The 
paragraphs  listed  under  the  heading, 
"Revised  rule"  were  derived  from  the 
corresponding  paragraphs  listed  under 
the  heading,  "Imposed  rule." 


Derivation  Table 


Revwed  rule 


FVoposeO  riM 


i  2  30(a) 

}  2.30(b) 

S  2  30(C).. 

}  2.30(d) 

8  2  30(e)(1).. 
}  2  30(e)(2).. 

{  2.30(e)(3).. 
{  2.30(eM4).. 
{  2.30(e)(5).. 
}  2.30(e)(6).. 

}  2.30(e)(7).. 

S  2.30(e)(8).. 
S  2  30(e)(9).. 

S  2.30(e)(10) 
iZMV) 

i  2.30(g)  — 
J  2,30(h)  ...„, 

$2.30(1) 

J2.30<i) 

§  2.30(K) _ 

i  2.30(0 

$  2J0(m) 


i  2.30(a) 
J  2  30(b) 
S  2  30(c) 
8  2  30(d) 

5  2  35(b)(3)(v)(A)  (B) 
§8  2  30(e)(1)     and     2  35(bK3) 
(vi)iM 

85  2  30(61(2)  and  2.35(b)(3)W 

M  2.36fb|(3)(vl   (vi)(F) 

8  2.35<b)(3)(vi)(3) 

88  2  30(e)(3)      and     2  36{bK3) 

(viKC) 
88  2  30(e)(3)      aoo      2  35(bH3) 

{v)(D) 
8  2  30{bK3Mvi)(Di 
88  2  30(e)(4)      and      2  3b<b)(3) 

(viKE) 
8  2  30(6) 
J§  2  30(f)       and       2  3S(bK3) 

(viiMAHG) 
58  2.30(g)  and  2.35(c) 
8  2  35(d) 
8  2-35(f) 
8  2  35(b)(2)(».) 
8  2.35(e) 
8  2  35(b)(3)(i) 
58  2.35(b)(2)(i)  (rv) 


1.  Training.  Section  13(d)  of  the  Act 
requires  the  research  facility  to  train 
personnel  involved  with  animal  care 
and  treatment  (7  U.S.C.  2143(d)).  We  had 
proposed  in  5  2.35(f)  that  each  research 
facility  provide  training  for  personnel  in 
animal  use.  care,  and  treatment  and  that 
this  training  be  provided  through  the 
Committee  and  the  attending 
vetennarian.  The  Committee  would 
review  the  training  and  designate  those 
personnel  requiring  additional  training, 
and  the  training  program  would  include 
instruction  in  certain  prescribed  areas 
as  well  as  in  other  areas  the  Committee 
may  feel  is  necessary.  We  received  487 
comments  (462  from  the  research 
community  and  25  from  members  of  the 
general  public)  stating  that  these 
training  requirements  should  not  be 
included  in  5  2.35  since  they  are  the 
facility's  responsibility,  not  the 
Committee's.  We  agree  that  training  is 
ultimately  the  responsibility  of  the 
facility.  The  Act  does  not  reser\'e  the 
training  requirement  to  the  Committee 
Accordingly,  in  the  revised  rule  we  have 
removed  training  from  5  2.35  and  have 
included  it  in  5  2.30(i)  as  a  requirement 
for  research  facilities. 

2.  Procedures  for  personnel  to  report 
violations.  Thirty-two  commenters  from 
the  research  community  objected  to  the 
requirement  contained  in  proposed 

5  2.35fb)(2)(iii)  that  the  Committee 
establish  procedures  for  personnel  to 
report  violations  of  the  regulations  or 
standards,  including  problems, 
deviations,  or  deficiencies  with  animal 
housing,  care,  or  use.  As  proposed,  the 
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rommltlee  wouJJ  aUo  r«vi«w  and 
i.ivt"tt.g«it«  rrpoft».  if  warruntt'i].  «a<l 
.':l(r  a  report    Ihe  toninu'nifr*  itatwl  that 
thu  duty  to  Pilablish  thei*  pr^c  ni  ;r»'« 
•hould  be  impdipd  upon  the  rf^^urr  h 
Institution,  nriil  ridl  thp  (^ommittff   VVp 
H^r'-t-  'h.i!  '^ll^  rvijdirrrtwnt  is  nut 
i:i  ji.iii'.l  ujion  Ihc  t^ommittfe  t'y  iKe  Act 
«nd  w»»  iS^rvfice  trff  includint<  it  In 
}  Z  X)())  of  iht-  rvvi»r<i  n.\f  as  the 
f»n  ilitya  rrsponiibility   We  continue  lo 
brhtrvtv  however,  that  the  Comrnillf^  is 
the  appriiprwlp  body  to  revittw  and 
i:ives!;guff  tiny  reports  r'«  cued  bfiuus'' 
It  IS  esidblishfd  to  a*.i«'^s  aiumul  (  iir« 
rtiid  use  and  h«cau»«  it  has  inspectian 
authority  urul»T  lh«  Act  and  iho 
r»*xultitions   VV»r  are  (^tiiininx  'h'l' 
ttllocaijon  of  aiithonty  aa  prnposi'd  Thf 
f'-jHirt  prepiirfd  as  a  result  of  thi' 
Comm.ttee  s  review  vwoukl  b«  fiivd  ut 
tht»  same  crn!rnl  locntior  aa  tho^e 
pri'piired  as  part  of  the  Conimittre  i 
st;niitinnu'il  irifipc(,tu>na. 

3  Hfipi  •r-.r  U'  .AjffTH  Y  mjuests  for 
inforwalwn   We  rereiveti  two  comrnents 
objecting  to  pnip<ised  |  1  3S(b)(l!ti) 
which  would  re()uire  the  Cumnuttee  to 
fspond  to  re<)'ieata  fnnn  th«  Detiuty 
Administrator  (Admir.isfrBtori  to  make 
r«aean.h  protocols  [ACl'lSI  involvinx 
uMimaia  and  asaurance  atatementa 
uvttilable  to  the  Ajjf'ncy  The 

(  omnif  ntera  atated  th*l  ihia  ahould  be 
Ihe  responaibility  of  the  rt?»ertrch 
f.ii  ilit>   not  the  Committee.  We  agree 
that  the  r»t»«'arch  fH(  ility  la  ultimately 
accountable  for  nrspondintj  to  offiroiil 
Department  requeats.  arul  we  are 
ituludinn  resfMjnaibility  for  dom^  ao  in 
5  2  J0(1|  of  the  reviaed  rule  aa  an 
nddituuiiil  requirement  for  research 
f  icilitiea  As  explained  m  the  revi»«?d 
rule  for  Part  1  p'lhlished  elaewhere  in 
ihia  iMue.  rewart  h  prottxujl  is  changed 
I  1  ACrP  and  Deputy  Adminiatralor  la 
(hanged  to  Administrator   [Sfe 
companion  docket  no.  88-013.) 

4  I  'sr  1^^  ftam  n'lwvmfi  druf(S 
Similarly,  although  we  did  not  receive 
uiy  coaimenta  rexardinjj  propoaed 

S  2  35(b)(J)(iv).  whuii  requirea  the 
('ommittee  to  ensure  that  pain  relieving 
dmga  are  uaetl  wh*tnever  an  animal  is 
involved  m  a  painful  procedure,  the 
u'timute  responaibility  for  thi* 
assurance  lies  with  the  facility  and  we 
are  therefore  including  this  requirem«'nt 
1.1  \  2.30(e)  in  the  revised  rule. 

5.  t'uinfuJ pnx't'Jurvs.  Ninety  four 
I   immentera  from  the  research 
(immunity  ob|etti'd  to  Committee 
responsibility  for  rwjuinng  certain 
assurancea  and  conduct  when  painful 
procedures  will  be  performed,  as 
propo8«>d  in  i  2.35(b](3)(v)  through  (vii). 
I'aragraph  [v]  of  proposed  }  2.35lbH3) 
provides  that  the  Committee  ahali 


require  written  assurances  from  the 
pnncipci  investigator  that  sitemative 
procedures  were  conatdered  for  a 
pr'x^dure  likeJ>  to  cause  pain  or 
distress,  that  there  are  rK)  other  suitable 
procedorea   and  that  the  experiment  la 
not  unneiessanly  dup'u.ative  Paragraph 
(vi)  of  proposed  t  2.J51b)(3)  provides 
that  Ihe  Committee  must  require  that 
certain  conditions  ai^  followed  in  any 
practice  which  could  be  enpected  to 
cause  pain  to  animals  Para^aph  (vu)  of 
proposed  |  2  35f*^](3)  would  require  the 
Committet?  to  asssure  that  no  animal  is 
used  m  more  than  nrre  majoT  operative 
experiment  from  which  it  is  allowed  to 
ret  over  exfxpl  in  certain  circumstances. 
A^ain.  research  facilities  are  ultimately 
ri'spons;ble  for  thes«'  sasurances  srKl  for 
(  (impliani  e  with  the  rvqjirementa  set 
forth  m  S  235|b)(3|(v)  throogh  (vu)  as 
part  of  Its  operations  Because  the  Act 
does  not  apecificaliy  impose  these  duties 
on  the  Committee,  we  are  placing  them 
in  paragraphs  (e)  and  if)  "f  i  ^30  m  the 
revised  rule,  as  additional  requirements 
for  research  faciliUea. 

a.  ELxceplions  We  did  not  receive  any 
(  omments  specifically  addressing 
proposed  g  2  35(!  ),  which  provides  that 
exceptions  to  compliance  with  the 
Animal  Welfare  regula Lions  and 
standarda  shall  be  made  by  the 
Committee  only  when  necessary  for  the 
research  desijjn  and  they  are  speafied 
in  the  protocol  [.ACL'P]  A  similar 
provisum  is  contained  in  proposed 
t  2  30(g)  with  regard  to  painful 
procedures  and  major  operative 
experiments  from  which  an  animal  is 
allowed  to  recover  Under  tx)th  sections, 
the  principal  investigstor  would  be 
re()uired  to  file  a  report  with  the 
Committee  explaining  any  areas  of 
noncompliance.  A  copy  of  the  report 
must  be  kept  on  file  by  the  facility  and 
made  available  for  Aj^'ticy  inspection  or 
to  officials  of  granting  agencies.  These 
provisions  are  set  out  in  paragraphs  (f) 
and  (g)  of  S  2.30  in  the  revised  rule,  aa 
the  research  faality  is  ultimately 
responsible  for  any  exceptions  to  the 
Act  and  regnlations.  although 
exceptions  must  be  approved  by  the 
Committee 

7  Wntten  procedures  for  exercise  for 
dofis  and  for  the  psychological  well- 
beiny  of  nonhumnn  primates.  We 
received  3C1  comments  (276  from  the 
re.search  community  and  25  from 
memlters  of  the  general  public]  stating 
that  the  responsibility  fof  carrying  out 
the  requirements  of  proposed  9  2.35(d) 
should  be  imposed  on  liie  research 
facilities,  and  not  the  Committee.  Thirty- 
five  commenters  similarly  stated  that 
the  responsibility  should  be  imposed  on 
the  research  facility,  which  can  then 


delegate  authonty  to  the  Committee  to 
carry  out  the  requirements. 

Propo8t«d  I  2.35(d)  provides  as 
follows: 

The  Ciitmniiire  shall  establish,  in 
coaiojtiiliiin  with  the  attending  velenniinaEV, 
wntten  pnx-edurei  arul  fv  stems  for  tiie 
exercise  of  dojpi  and  for  the  psychological 
well  bemji  o1  pnmetes  m  socordance  with  the 
rf^uJatiiKia  and  ttnndards.  and  a  record 
tyilem  indU;atinK  that  tuch  a  procedure  or 
ly  stent  is  betn^  earned  out. 

Again,  the  Committee  is  rxit  required 
by  the  Act  to  establiih  these  procedure, 
although  it  Is  required  to  inspect  for 
compliance  with  the  Act.  Therefore,  we 
are  including  the  substance  of  proposed 
t  2.35(dl  in  {  2.30(h)  aa  a  requirement  fur 
n-search  facilities  in  the  revised  rule. 

a.  Fi'dtTc!  rt'ieart  h  facihliee.  The 
requirements  contained  in  proposed 
{  2.35(e)  "Federal  research  faaliliea." 
have  also  been  moved  to  \  2.30  in  the 
revised  rule  since  they  are  a 
re<>ponsibility  of  a  research  facility, 
albeit  a  federal  research  facility,  and  not 
the  Committee. 

9  Proposed  \  2.35(g)  "Annual  report 
of  research  facility"  requires  the 
Committee  Chairman  to  sign  an 
assurance  statement  on  the  Annual 
Report  (VS  Form  18-23)  certifying  that 
the  Committee  has  carried  out  the 
responsibilities  and  requirements  of 
S  2  35.  that  the  facility  is  in  compliance 
with  the  Animal  Welfare  standards,  that 
the  Committee  has  required  a  detailed 
explanation  to  be  provided  by  the 
pnncipal  Investigator  when  pain 
relieving  drugs  are  withheld,  that  all 
explanations  are  attached  to  the  annual 
report,  and  that  the  Committee  has 
required  that  all  other  exceptions  to  the 
standards  be  required  by  research 
protocxil  (ACUP)  and  approved  by  the 
Committee.  We  received  49  comments 
stating  that  the  responsible  institutional 
official  with  authonty  to  bind  the  facility 
should  be  n>quired  to  sign  the  statement, 
not  the  Committee  Chairman,  since  the 
provision  of  an  adequate  animal  care 
and  use  program  is  the  facility's 
responsibility.  Twenty-nine  commenters 
cited  the  assurance  required  in 
S  2.28(b)(9). "Annual  report  of  research 
facilities,"  and  objected  that  the 
additional  assurance  of  the  Committee 
Chairman  required  in  proposed  i  2.35tg) 
IS  redundant  and  outside  the  authority 
of  the  Act. 

As  discussed  under  the  heading 
"Subpart  B — Registration."  in  this  final 
rule,  only  the  responsible  institutional 
official  with  authority  to  bind  the  facility 
will  be  required  to  sign  the  annual 
report  That  official  may  m  turn  require 
assurances  from  the  Committee  of  the 
kind  proposed  in  $  2.35(g),  however,  we 
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are  not  requiring  them  in  the  fadUty's 
annual  report  The  substance  of  the 
assurances  tiiat  were  required  of  the 
Committee  Chairman  in  propoMcd 
S  2.35(gj  will  be  deleted  from  that 
section  and  required  insteaxl  in 
S  2.35(bH2KD)  of  the  revised  rule,  as 
part  of  the  Committee's  report 

Subpart  C  of  the  revised  rule  has  been 
rewritten  to  reflect  that  the  areas  of 
re spocLsib ility  described  above  have 
been  reassigned  and  are  part  of  the 
requirements  imposed  upon  research 
facdities.  Comments  we  received 
addressing  the  substance  of  the 
proposed  provisions  of  Subpart  C  as 
opposed  to  comments  addressing 
responsibility  for  those  areas,  are 
discussed  below  in  the  order  in  which 
those  provisions  appear  in  the  revised 
rule.  We  beheve  that  discussing  the 
comments  in  this  manner  will  help  guide 
the  reader  through  the  substance  of  the 
revised  rule. 

Cenerai 

We  received  301  comments  (276  from 
the  research  community  and  25  from 
members  of  the  general  public)  stating 
that  this  subpart  should  include 
standards  which  apply  only  to  research 
facilities.  Subpart  C  as  proposed  does 
apply  only  to  research  facilities  and  we 
do  not  find  any  ambiguity  in  either  the 
heading  or  in  the  requirements 
themselves  to  cause  the  commenters  to 
believe  otherwise.  We  received  28 
comments  from  the  research  community 
suggesting  that  we  revise  or  delete  the 
portions  of  Subpart  C  which  address  the 
formation  and  regulation  of  Institutional 
i\nimal  Care  and  Use  Committees.  We 
partially  agree  with  this  comment  and, 
as  explained  above,  have  revised 
(  S  2.30  and  2,^  which  comprise  Subpart 
C  to  reallocate  authority  and  duties 
between  the  institution  and  the 
Commiittee  so  that  the  Committee  will 
have  only  those  specirically  imposed 
upon  it  by  the  Act 

Seventy  conunMnters  suggested  that 
the  term  "protocol"  which  appears  in 
this  section  be  changed  to  conform  with 
the  U.  S.  Public  Health  Service 
terminology  which  refers  to  "animal  use 
procedure."  As  stated  in  the 
supplementary  information 
accompanying  the  revised  rule  for  Part 
1 — "Definition  of  Terms."  published 
elsewhere  in  this  issue  (seie  companion 
docket  no.  8&-013),  under  the  heading. 
"Protocol"  the  term  "protocol"  is 
changed  to  "animal  care  and  use 
procedure"  and  is  referred  to  in  this 
document  as  the  ACUP.  The  comments 
we  received  refer  to  "researdh 
protocols"  as  that  term  was  used  in  the 
proposed  rule.  The  term  "research 
protocol"  is  used  in  this  document  when 


it  is  necessary  to  understand  the 
substance  of  the  ctnnment  in  those 
instances,  ACUP  appears  in  brackets 
following  the  term.  In  all  other 
instances,  we  refer  to  the  animal  care 
and  use  procedure  (ACUP). 

Certain  of  the  requirements  pertaining 
to  research  facilities  contained  in 
S  §  2.30,  2.35,  and  2.40  require  that 
written  policies  and  procedures  be 
estabhshed.  These  indnde  a  written 
policy  for  any  practice  which  might 
reasonably  be  expected  to  cause  pain  to 
an  animal  (proposed  S  2.30(e)),  written 
procedures  and  systems  for  ^e  exercise 
of  dogs  and  for  the  psychological  well- 
being  of  nonfaumao  primates  (proposed 
§  2.35(d)),  and  a  written  program  of 
adequate  veterinary  care  (proposed 
S  2.40(c)).  (The  requirement  for  a  written 
program  of  adequate  veterinary  care 
applies  to  dealers  and  Ucensees.  as  well 
as  to  research  facilities.)  Research 
facilities  that  utilize  written  standard 
operating  procedures  (SOP)  may  satisfy 
these  requirements  by  including  the 
written  policies  and  procedures  in  their 
SOPs. 

Section  2.30    Additional  requirements 
for  research  facilities 

Section  2.30(a).  Thirty  commenters 
suggested  that  paragraph  (a)  of  S  2J30 
should  specifically  refei^nce  research 
facilities  using  or  holding  animals  for 
exp^imentation,  in  addition  to  those 
using  or  holding  animals  for  "research, 
testing,  or  teaching"  as  proposed.  We 
did  not  propose  to  include  separately 
"experimentation"  since  it  is  generally 
considered  to  be  covered  by  the  term 
"research."  Section  2  of  the  Act  defines 
"research  facility"  as  one  which,  among 
other  things,  uses  live  animals  in 
"research,  tests,  or  experiments  *  *  *" 
(7  U.S.C  2132).  Since  the  Act 
enumerates  these  functions,  we  agree 
that  the  regulations  should  as  well. 
Section  2.30(a)  is  therefore  revised  by 
adding  "experimentation"  following 
"research." 

We  received  131  conunents  objecting 
to  the  requirement  contained  in 
proposed  {  2.30(a)(2)  that  research 
facilities  ensure  that  adequate 
veterinary  care,  including  the 
appropriate  use  of  drugs  or  euthanasia, 
is  provided  for  at  all  times.  We  disagree 
with  these  commenters.  We  believe  this 
requirement  is  necessary  in  order  to 
fulfill  the  requirement  of  the  Act  that 
adequate  veterinary  care  be  provided  at 
all  times  by  research  facilities  (7  U.S.C. 
2143(aK3)(A).  Section  2.30(a)(2)  remains 
in  the  revised  rule  as  initially  proposed. 

The  requirements  for  adequate 
veterinary  care  are  provided  in  Subpart 
D-"Attending  Veterinarian  and 
Adequate  Veterinary  Care."  We  are  also 


adding  a  new  paragraph  (aK3)  to  §  2J0 
to  state  that  research  faaiities  are 
required  to  estaUish  and  maintain  a 
v.Titten  program  of  adequate  veterinary 
care,  in  accordance  with  {  2.40. 
Proposed  paragraph  (a)(3]  is 
redesignated  (a)(4)  in  the  revised  rule 

Section  2.30fb).  We  received  322 
comments  (297  from  the  research 
community  and  25  from  members  of  the 
general  public)  stating  that  the 
InshtutionaJ  Animal  Care  and  Use 
Committee  which  S  2.30(b)  requires  to 
be  established  and  maintained  should 
be  renamed  the  "Institutional  Animal 
Committee"  to  be  consistent  with  the 
Act.  For  the  reasons  explained  under  the 
heading,  "Committee."  in  the 
supplementary  informahon  to  the 
revised  rule  for  Part  1 — "Definition  of 
Terms,"  published  elsewhere  in  this 
issue  of  the  Federal  Register  [see 
companion  docket  no.  68-015).  we  have 
determined  that  "Institutional  Animal 
Care  and  Use  Committee"  is  more 
appropriate  since  it  is  descriptive  of  the 
areas  of  concern  to  the  Committee  and 
is  consistent  with  the  terminology  used 
by  the  Pubhc  Health  Service,  National 
Institutes  of  Health,  which  utilizes 
similar  committees.  No  change  is  made 
to  the  name  of  the  Committee  in  the 
revised  rule. 

Section  2.30(c).  As  proposed,  §  2.30(c) 
would  require  research  facilities  to 
"provide  the  Committee  and  the 
attending  veterinarian  with  the  authority 
to  enter  all  animal  areas  at  any 
reasonable  time  in  order  to  carry  out 
their  responsibilities."  We  received  535 
comments  (510  from  the  research 
community  and  25  from  members  of  ilie 
general  pubhc)  objecting  to  this 
requirement  on  the  grounds  that  it 
exceeds  our  statutory  authority,  coald 
interfere  with  research,  and  could  lead 
to  unauthorized  release  of  proprietary 
information.  We  beheve  these  concerns 
are  unwarranted. 

First  statutory  authority  exists  the 
Act  directs  the  Secretary  to  promulgate 
standards  with  respect  to  ammals  in 
research  facilities,  to  include 
requirements  for  animal  care,  treatment 
and  practices  to  ensure  pain  and 
distress  are  minimized,  for  adequate 
veterinary  care  with  appropriate  use  of 
drugs,  for  consideration  of  alternatives 
to  any  painful  procedure,  for 
consultation  with  a  doctor  of  veterinary 
medicine  in  the  planning  of  painful 
procedures,  and  for  ensuring  that  an 
animal  is  not  used  in  more  than  or>e 
major  operative  experiment  from  which 
it  is  allowed  to  recover  except  if 
scientifically  necessary  (7  U.S.C. 
2143(a)(3)).  The  Act  speoficaily 
authorizes  the  Committee,  of  which  the 
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attending  veterinarian  is  a  member,  to 
conduct  inspectioni  of  reseanh 
facilities,  to  review  practice*  involving 
animals  and  the  condituin  of  animals, 
and  to  ensure  compliance  with  the 
provisions  of  the  Act  to  minimize  pain 
and  distress  to  animals  r  U  S  C. 
2UJ(bl(3)).  Section  21  of  the  Act 
authorizes  the  Secretary  to  'promulsate 
such  rules,  regulations,  and  orders  as  he 
may  deem  necessary  in  order  to 
effectuate  the  pur;^)08e»  of  (the]  Aa."  (7 
use  21.51) 

Second,  concerns  that  inspections  at 
any  time  could  interfere  with  onKoing 
rvsean.h  and  with  research  results  by 
disturbing  the  animals  or  upsetting  the 
controlled  environment  could  be  allayed 
by  providing  guidelines  for  conducting 
Inspectuins  in  the  facility's  written 
piiiicics  and  procedures  In  this  manner, 
facility  personnel,  including  Committee 
members  and  the  attending  veterinaruin. 
wil!  be  informed  of  any  necessary  and 
reasonable  restnctions  on  the  timing  of 
ir.specttons  tx'fore  any  are  performed 
under  these  reguliitions    The 
eslablushmcnl  of  guidelines  would  help 
reassure  research  personnel  that  the 
inspection  regulations  are  implemented 
in  good  faith   We  caution,  however  that 
they  must  not  be  used  as  a  means  of 
preventing  inspei  tion»  dur.iig  r»-search, 
surgery,  or  other  procedure* 

rhird,  regarding  release  of  trade 
(te(  ret  or  proprietary  information,  the 
mientific  or  proprietary  portion  of 
ongoing  resetin  h  is  not  the  siib|e(  t  of 
inspei  tion   Moreover,  even  if  tr<ide 
se(.re!s  or  proprietary  information  were 
apparent  im  physical  inspection.  S<'(  turn 
2"  of  the  Act  makes  it  unlawful  for  any 
member  of  the  Committee  ti)  release  any 
confider.tial  inform, ilion  of  the  research 
facility,  including  tr.'ule  si-i  ret,s   anA 
prwvules  sanctions  for  viol.itions  C 
use   2157)  This  statutory  deterrent 
Hhould  alleviate  concerns  about  the 
nn.iuthortzed  r»-le,ite  of  proprietary 
infomiation 

It  IS  ne<  essary  thai  the  Committee  b« 
H.shured  free  access  to  all  annual  areas 
to  perform  its  responsibilities  and  d,.iie« 
properly   Access  to  all  animal  areas  at 
any  rea*iiiiable  time  to  ( (Hiduc  t 
uispe<  l.ons  as  the  Committee  deems 
appropriate  must  be  ti.Hhured    n  order  to 
e(bM  tuate  the  purptises  of  the  ,\i  \  and 
as  a  means  of  promoting  compliance 
with  Ihe  Ai  t  and  ihe  regulations 
f»-lweeii  (Committee  inspei  li.ms 
Kepiirts  are  not  a  siitiHlituie  f.r  f;;Nl 
h.ind  observation  of  anini.il  >  .ire  to 
ensure  compliance 

We  are  revising  }  2  ;MJ(c)  m  the 
recused  nile  to  reijiure  that  each 
resertrch  facility  must  also  provide  Ihe 
attending  veteruiaririn  wilh  Ihe  authority 
to  enter  all  animal  are.i>i  at  any  time,  to 


ensure  compliance  with  the  facility's 
program  of  adequate  care.  A»  explained 
in  greater  detail  below  under  the 
heading,  "Subpart  D — Attending 
Vetennanan  and  Adequate  Veterinary 
Care."  this  access  Is  necessary  to  enable 
attending  veterinarians  to  perform  their 
duties  as  intended  by  the  Act.  Section 
2.30(c)  18  revised  to  reflect  this  change. 

SfvlionZM^iil  Proposed  §  2.30(d) 
would  require  Committee  approval  only 
for  research  protocols  |ACUPs]  falling 
under  Categories  3  and  4  of  the 
"Categories  of  Animal  Use  m  Research 
and  Teaching"  in  proposed 
t  2.35(b)(3)(ii)  which  categonze 
procedures  ai  <  ording  to  the  degree  of 
animal  pain  or  distress  involved 
F^rocedures  that  involve  "significant  but 
unavoidable  pain  or  distress  to  the 
animals  '  are  in  Catesory  3  fVoccdures 
that  involve  "the  inflicting  of  severe 
pain  or  distress  or  chronic,  unrelieved 
pain  or  distress,  or  death"  are  in 
(Category  4.  Procedures  that  involve  no 
pain  or  minor  pain  are  in  Category  1  and 
2.  respectively 

Nineteen  comnienters  (10  from  the 
general  public  and  3  from  the  research 
community)  suggested  that  the 
Committee  review  and  approve  all 
research  prot(x;ols  lACl'F's]  instead  of 
only  those  classified  in  the  third  and 
fourth  categories  of  pain   One 
comnienter  suggested  that  the 
Categories  of  Animal  I'se  could  result  in 
researchers  classifying  their  procedures 
in  Catpgnnes  1  and  2  to  avoid  closer 
scnitiny 

We  initially  proposed  Committee 
review  of  prolixols  |A(;i'l*s|  involving 
more  significant  amounts  of  pain  or 
distress  as  a  means  of  fulfilling  the 
intent  of  Congress  to  minimize  animal 
pain  and  distress    I'he  ('ommitlee  would 
approve  of  those  ,'\(^rP8  only  if  they 
were  shtiwn  to  be  justified  and 
SI  lentific-ally  necessary  and  if 
alternatives  were  (  onsidered  and 
determined  to  be  unsatisfactory  Closer 
s<  nitmy  of  pro<  eduret  failing  in 
(!ate«ones  .\  and  4  whs  lonsidereii 
appropriate  to  focus  atiention  on  these 
com  em«. 

Upon  reconsideration  of  the  utility  of 
the  Calegones  of  Animal  Use"  and  the 
diffi'  ully  of  (designing  or  selecting  a 
prH<  Ileal  and  appropriate  categorization 
system,  we  have  decided  to  adopt  the 
suggestion  of  these  commenlers  and 
HMjiure  appnival  of  all  AC'UPb  by  the 
C.iinimiltee   Tins  prai  tice  is  currently 
re<iuired  U\  the  I    S   IHibiic  Health 
S<'rvice  IPMS)  and  therefore  all  research 
fatiilities  receiving  grants  or  awards 
under  the  Health  Research  F.xtension 
Act  of  1*15.  Pub   L  9«-l.SH.  ar.'  already 
doing  so   .Accordingly,  this  requirement 
should  not  be  a  burdensome  addition  to 


the  requirements  already  imposed  upon 
research  facilities. 

For  these  reasons  and  as  more  fully 
explained  below  in  the  discussion  of 
comments  addressing  proposed  {  2.35, 
we  are  eliminating  the  "Categories  of 
Animal  Use  in  Research  and  Teaching" 
from  the  regulations. 

We  understand  that  the  requirement 
for  Committee  review  and  approval  of 
all  ACUPs  will  impose  a  greater  burden 
on  the  Committee's  human  resources 
and  we  have  therefore  provided  a 
mechanism  to  enable  the  Committee  to 
accomplish  its  tasks.  As  is  more  fully 
explained  below  in  the  discussion  of 
S  2.35.  approval  by  a  quorum  of  the 
Committee  will  be  required  for  all 
ACUPs  However,  the  Committee  can 
assign  individual  members  to  review 
designated  ACUPs  and  to  present  them 
to  the  Committee  for  approval  or 
disapproval.  In  this  manner,  the 
Committee  should  not  become 
overburdened  or  a  bottleneck  m  Ihe 
research  approval  process. 

We  received  596  comments  (571  from 
the  research  community  and  25  from 
members  of  the  general  public)  stating 
that  the  requirement  in  proposed 
{  2  30(d)  that  the  Committee  review 
research  protocols  (ACL'Ps)  exceeds  our 
statutory  authority  We  received  382 
comments  (357  from  the  research 
community  and  25  from  r.embers  of  the 
general  publ.c  )  stating  that  the 
requirement  for  protocol  (ACUP]  review 
by  the  Committee  should  be  deleted. 
The  Act  provides  ample  authority  for 
requiring  Committee  review  of 
"protocols"  (.ACUPs]  and  that 
{Aimmiitee  review  is  neces.sary  to  fulTill 
the  inli-nt  of  Congress. 

Sei  tion  13  of  the  Act  (7  U  S.C.  2143) 
directs  the  Secretary  to  promulgate 
sSatuiards  to  govern  the  humane 
handling,  care,  treatment,  and 
transportation  of  animals  by  resiaich 
facilities  and  other  regulated  eiililies  In 
addition  to  the  requirements  for  exercise 
of  dugs  and  for  a  phy.su  al  environment 
adequate  to  promote  the  psychological 
well  being  c>f  nonhuman  primates,  the 
Secretary  is  directed  to  include 
requirements  for  animal  care,  treatment, 
and  practices  in  experimental 
procedures  to  minimize  animal  pain  uiid 
distress,  for  requiring  the  principal 
investigator  to  consider  alternatives  to 
any  painful  procedure;  fur  requiring 
consultation  with  a  doctor  of  vetennary 
medicine,  for  u-se  of  pain  relieving  drugs; 
for  pre    and  post  surgical  care  by 
laboratory  workers;  and  for  ensuring 
that  no  animal  is  used  in  more  than  one 
major  operative  experiment  from  which 
it  18  allowed  to  recover  except  in  certain 
circumstances.  The  Act  slates  that 


exception  to  these  standards  may  be 
made  "only  when  tpectfied  by  research 
protocol  and  that  any  such  exception 
shall  be  detailed  and  explained  in  a 
report  outlined  under  paragraph  (7)  aiul 
Tiled  with  the  Institutional  Animal 
Committee."  (7  U.S.G.  2143(aK3XE)]. 

Para^aph  (7)  of  Section  13  of  the  Act 
(7  U.S.C  2143(aM7))  directs  the 
Secretary  to  require  each  research 
facility  to  show  upon  inspection  and 
through  reports  that  it  is  complying  with 
the  Act  and  that  professionally 
acceptable  standards  of  care  are  being 
followed.  In  order  to  do  so,  each  facility 
must  provide  information  on  painful 
procedures  used,  assuraiK)es  that 
alternatives  were  considered, 
assurances  that  the  facility  is  adhering 
to  the  regulations  promulgated  under 
section  13  of  the  Act  and  an 
explanation  for  any  deviation  from 
those  regulaUons  (7  U.S.C  2143(a)(7)). 

The  Secretary  is  directed  by  the  Act 
to  require  the  establishment  of  a 
Committee  at  every  research  facility,  in 
order  to  assess  animal  care,  treatment 
and  practices  (7  U.S.C.  2143(bJ(l)).  The 
Committee  is  statutorily  directed  to: 

Inspect  at  least  seauamMiaUy  all  ■■iiiiiil 
study  areas  and  BounaJ  laciLtiea  of  suck 
research  faulity  and  neview  as  part  of  the 
inspection — (A)  practices  involving  pain  to 
animals,  and  (B)  the  condition  of  animals  to 
ensare  compliance  with  the  provisions  of 
[the]  Act  to  muiinize  pain  and  distres*  to 
animals.  (7  U.S.C  2143(b((3)). 

The  Committee  is  also  directed  to  file  an 
inspection  certirication  report  which 
includes: 

Reports  of  any  violatioD  of  the  standards 
promulgated,  or  assurances  required,  by  the 
SecTttary,  including  any  defknent  conditions 
of  animal  care  or  treatment  any  deviations  of 
research  practices  from  originally  approved 
proposals  that  adv«rseiy  aCIect  animal 
welfare,  any  notification  to  the  facihty 
regarding  such  conditions,  and  any 
corrections  made  thereafter   *   *   *  {7  U.S.C 
2143(bK4)). 

In  order  for  research  facilities  to 
provide  the  assurances  required,  they 
must  be  cognizant  of  all  procedures  at 
the  facility  involving  animals  and  they 
must  make  a  determination  that  the 
procedures  are  in  compliance  %vith  the 
Act  and  the  regulations.  This  can  best 
be  accomplished  through  the  Committee. 
Research  facilities  will  necessarily  rely 
upon  Committee  inspection  reports  in 
order  for  them  to  provide  the  assurances 
required  in  their  annual  report  in  good 
faith.  The  responsible  institutional 
official  with  authority  to  bind  the  facility 
will  need  to  rely  upon  the  Committee's 
reports  in  certifying  oompliance  with  the 
Act  and  the  regulatioos,  as  required  in 
§  2.31  of  the  Tuial  rule.  Without  this 
mechanism,  the  assurances  and 


certiScations  might  be  ruccessfuliy 
challenged  as  not  based  on  actual 
knowledge. 

We  have  determined  that  it  is 
necessary  that  the  Committee  review  all 
ACUPs,  referred  to  as  "research 
protocols"  in  our  prt^Mwed  regulations, 
in  order  to  fulfill  the  intent  of  the  Act 
and  to  effectuate  the  e?qpres«  purposes 
of  the  Act 

We  received  120  comments  stating 
that  review  of  protocols  (ACUPsj  should 
be  limited  to  conform  with  the  U.S. 
Public  Health  Service  policy  which 
requires  Couuaittee  review  of  cuily  those 
comp<x>ents  of  research  protocols 
related  to  animal  care  and  use.  W« 
believe  that  much  of  the  resistance  to 
the  proposed  requirement  that  the 
Committee  review  "research  protocols  ' 
arises  out  of  a  misconception  that  the 
Committee  would  be  involved  in 
evaluating  the  design,  onthnes, 
guidelines,  and  scientific  merit  of 
proposed  research.  As  stated  in  the 
supplementary  information 
accompanying  the  revised  rule  for  Part 
1 — "Definition  of  Terms,"  pubhshed 
elsewhere  in  this  issue  (see  companion 
docket  na  80-013],  this  is  not  the  case. 
The  Conunittee  will  be  involved  with 
reviewing  how  the  research  will  treat  or 
affect  an  animaL  the  condition  of  an 
aiiimal,  and  the  circumstances  under 
which  an  animal  will  be  maintained.  It 
will  not  be  involved  in  evaluating  the 
design,  outlines,  guidelines,  and 
scientific  merit  of  proposed  research. 
The  requirement  that  the  Committee 
review  what  is  now  termed  the  ACUP 
remains  in  this  revised  rule  as  proposed, 
except  that  the  Committee  will  review 
all  ACUPs,  and  not  just  those  involving 
significant  or  severe  degrees  of  pain  or 
distress. 

Two  comm enters  (1  from  the  general 
public  and  1  from  the  research 
community)  wanted  Committee 
meetings  and  ACUP  review  to  be  open 
to  the  public  There  is  nothing  in  the  Act 
which  either  requires  or  prohibits 
conducting  Committee  business  in 
public.  Local  sonshine  laws  may  require 
state  agencies  to  conduct  open  meetings. 
Otherwise,  the  decision  whether  to  do 
so  is  left  to  the  research  facilities.  It  will 
not  be  addressed  in  the  regulations. 

In  considering  the  provisions  of 
proposed  {  2.30(d],  2  commenters  stated 
that  regulaticwis  should  be  formulated  to 
protect  research  facihties'  trade  secrets. 
The  1985  amendments  to  the  Act  added 
section  27,  which  declares  it  unlaivful 
for  any  member  of  a  Committee  to 
release  any  confidential  information  of 
the  research  facihty,  including  any 
which  concerns  or  relates  to  trade 
secrets  (7  U.S.C.  2157),  Section  27  also 
specifies  the  punishment  for  a  violation 


and  clearly  provides  that  any  injured 
person  has  a  private  cause  of  action.  It 
is  our  behef  that  this  statute  and  other 
laws  regarding  trade  secrets  provide 
sufficient  protection  and  that  the 
promiiigatian  of  regulabons  it  not 
needed. 

Two  commenters  stated  that  under 
proposed  $  2.30(d),  the  Conunittee 
should  review  and  approve  not  just 
painful  procedures,  but  also  the  species 
of  animals  to  be  used  for  proposed 
research,  the  number  to  be  used,  the 
type  of  housing  to  be  used,  any 
experimental  methods  to  be  employed, 
and  the  training  of  investi^tors  As 
stated  above,  we  proposed  the 
requirement  for  review  of  the 
procedures  classified  in  Categories  3 
and  4  because  the  stated  intent  of 
Congress  in  emending  the  Ad  was  to 
minimdze  animal  pain  and  distress, 
multiple  major  sur^geries.  and 
unnecessary  duphcation  of  animal 
research.  The  Committee  is  retjuired  and 
authorized  to  assess  animal  care, 
treatment  and  practices  in  experimental 
research.  There  is  no  indication  in  the 
Act  or  in  the  the  legislative  history  of 
the  Act  that  Congress  intended  the 
Committee  to  consider  the  species  and 
number  of  animals  used,  the  housing  to 
be  used,  experimental  methods,  or 
training  of  investigators,  other  than  as 
they  affect  animal  care,  treatment  and 
procedures.  Requirements  for  training 
are  imposed  by  the  Act  upon  the 
facihties  [7  U.S.C.  2143(d]),  All 
exceptions  to  the  regulations  and 
standards  must  be  explained  and 
justified  by  the  ACUP  and  approved  by 
the  Committee.  Accordingly,  we  do  not 
agree  that  additional  reference  to 
Committee  review  of  these  areas  is 
needed. 

Except  for  the  change  explained 
above  to  require  review  of  all  ACUPs  by 
the  Committee.  {  2.30(d)  remains  m  the 
revised  rule  as  originally  proposed. 

Section  ZJOfeJ.  As  described  above. 
arec'S  '  f  responsibility  have  been 
reassigned  from  the  Committee  to  the 
research  facihty  and  accordingly  are 
added  to  f  2.30.  Comments  concerning 
the  substance  of  those  provisions  will 
now  be  addressed  in  the  order  in  which 
they  appear  in  the  revised  rule, 
beginning  %vilh  {  2J0(e).  We  will  discuss 
the  material  under  subject  headings  The 
section  designations  used  m  the 
proposed  rule  have  been  changed  and 
are  not  used.  However,  we  have 
included  the  former  section  designaUons 
as  they  appeared  in  the  proposed  rule  so 
that  the  reader  can  cross-reference  the 
proposal. 

Painful  procedures  .  In  oiacting  the 
1985  amendments  to  the  Act  Congress 
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was  particularly  and  exprt?s»ly 
concerned  with  minimizing  animal  pain 
and  distress.  Toward  this  cntl,  pniposfd 
{  2.30(p)  would  rf-ijuire  rt'Sfarch 
frtcilitifs  to  establish  a  written  polay 
applicahle  to  any  practice  which  may  be 
painful  to  an  animal  The  policy  must 
require  various  measures  to  be  taken 
when  painful  procedures  are  performed 
and  must  be  designed  to  ensure  that 
these  measures  are  adequately  followed. 
FVoposed  i  2.35  contains  similar 
requirements  although  it  places  the 
responsibility  for  ensuring  compliance 
with  those  measures  on  the  Ckimmittee 
As  fully  explained  atM)ve  under  the 
heading,  "Reorganization  of  }}  2  30  and 
2.35."  we  are  in  agreement  with  the 
comments  which  suggested  that 
responsibility  for  these  matters  belongs 
to  the  rt;se(ir<  h  f.icilities  and  not  the 
C^ommittee,  and  we  have  revined 
8  2.30(e)  to  reflect  this  realhx  iitmn  of 
responsibility 

Section  2  30{e]  applies  to  all  pamful 
pro(  edures  and  to  those  that  might 
reason. iMy  t>e  expected  to  be  pHiiiful 
The  use  of  pain  relieving  drugs. 
anesthetics,  analgesics,  and 
tranquilizers  does  not  mean  that  a 
priK-.edure  is  not  painful    lliis  section 
applies  to  all  pnicedures  ih.il  involve 
pain  or  that  might  be  expfc  ted  to 
involve  pain,  whether  or  not  the  p.iiii  is 
relieved 

hlsi.h  paragraph  of  }  2  .KMe)  is 
discussed  indiviilually  below  m 
numbered  se(  tioiis  because  the  section 
IS  rather  lengthy   K.ic  h  discussion  begins 
with  the  requirement  of  the  revised  nile 
and  then  explains  its  derivation  from  the 
pniposal  (Comments  concerning  the 
different  provisions  are  then  addressed 
We  believe  this  upproai  h  will  assist  the 
reader  in  understanding  the 
requirements  i\r,A  raiiDiiiile  of  this 
revised  rule 

1    Section  2  J<»(e)(l|  of  the  revised  rule 
(lirei  ts  the  research  facility  to  require 
written  assurance  from  the  pnn<  ipal 
investigator  to  the  Coniminee  that 
altemalive  procedures  were  considered 
but  were  not  suitalile.  and  that  the 
experiment  does  not  unnecesssarily 
liipiH  ti'r  previ.ius  r  xperinienls   The 
.issiir.iiK  I-  nr.nl  he  ^ivi-n  before  H 
painful  ;iriM  .-iliire  can  b«-  un(lt'rtak.i'n 
iTie  assuraiK  e  niusi  also  indicate  wh.it 
information  sourt  es  were  consulleii, 
what  alternative  pnn  edures  were 
considered,  and  what  tec  hiiiques  are 
planned  to  minimize  pam  and 
discomfort  to  the  anim.iU    I'his 
re(iiiirement  was  originally  imposed 
upon  the  (Aimmittee  in  proposed 
(  2  35|b!(3)(v|  and  on  the  research 
facility  in  proposed  }  2.J<Hill 

We  received  a  number  of  comments 
concerning  this  assuranc  e  We  received 


402  comments  (377  from  the  research 
community  and  25  from  members  of  the 
general  public)  objecting  to  the 
assurance  required  of  the  principal 
investigator  as  either  duplicative  or  not 
authorized  by  the  statute  We  have,  by 
reorgnniring  {{  2.30  and  2.35.  eliminated 
duplicative  assurances  In  the  revised 
rule,  the  assurance  is  only  required  of 
the    esearch  facility.  The  assurance  is 
not  only  authorized  by  the  statute,  but  Is 
In  fact  mandated  by  it.  Section 
13(al[3)(B)  of  the  Act  requires  that  the 
principal  investigator  consider 
alternatives  to  painful  procedures  and 
section  13(a](7)(B)(i)  of  the  Act  requires 
research  facilities  to  provide  an 
assurance  demonstrating  that  this  has 
been  done  (7  U  S  C.  2143(a)l  The 
assurance  is  therefore  necessary  to 
enable  the  research  facility  to  comply 
with  the  Act. 

We  received  138  comments  (136  from 
members  of  the  general  public  and  2 
from  the  research  community) 
expressing  their  belief  that  there  is  a 
need  for  greater  proof  that  alternative 
methods  were  sought  or  considered  and 
that  the  experiment  is  not  unnecessanly 
duplicative  One  member  of  the  general 
public  commented  that  the  requirement 
for  an  assurance  that  a  painful 
procedure  is  not  unnecessanly 
duplicative  needs  clarificatuin 

Our  consultation  with  HHS  included 
CKjnsideration  of  this  provision 
Representatives  from  HHS  were 
concerned  that  the  phrase 
'unnecessarily  duplu.atjive)"  could  be 
misconstrued  They  pointed  out  that 
intentional  replication  of  research  is 
often  an  essential  component  of 
research,  either  for  validation  of  the 
findings  of  others  or  to  establish  an  in- 
house  model  of  research  that  was 
developed  elsewhere   They  also  pointed 
out  that  section  1  i|t'l  of  the  Act  requires 
the  S<.'cretrtry  to  establish  an 
information  service  at  the  National 
Agricultural  Library  to  provide 
iiifornuitinn  which  "could  prevent 
uniiitemled  duplu  ation  of  animal 
experimentation   *    '    ■"|7l'SC. 
2143(e)).  Section  l(b)(Jl  of  the  A(  t. 
however,  includes  a  finding  of  the 
Congress  that  "measures  which 
eliminate  or  minimi/e  the  unnecessary 
duplication  of  experiments  on  animals 
can  result  in  more  productive  use  of 

Federal  funds; (7  U  S.C. 

2131(b)(3)).  Deliberate  duplication  of 
research  can  be  deemed  necessary  if 
approved  by  the  Committee.  We  do  not 
agree  that  additional  clanfication  of  the 
regulatum  is  needed 

Kight  commenters  suggested 
rewording  the  assurance  required  In 
proposed  i  2.35(bl|31(v)lB)  from  "[Tlhe 
HRsurani  e  is  to  indicate  what 


information  sources  were 
consulted.  *   *   *"  to  "[tlhe  assurance  is 
to  indicate  to  the  satisfaction  of  the 
Committee  *   *   *,"  For  the  following 
reasons,  we  do  not  agree  that  this 
change  is  necessary.  The  requirements 
of  S  2.30,  including  the  requirement  that 
the  Committee  approve  the  ACUP,  must 
be  satisfied  before  a  painful  procedure 
can  commence.  Sections  2.30(d)  and  (e) 
of  the  final  rule  require  the  principal 
investigator  to  provide  a  wntten 
statement  to  the  Committee  stating  that 
alternative  procedures  were  considered 
and  that  the  procedure  is  not 
unnecessanly  duplicative,  as  part  of  the 
Committees  ACUP  review  and  approval 
process.  The  ACUP  would  not  be 
approved  by  the  Committee  unless  it  is 
satisfied  with  the  assurance.  Moreover, 
it  IS  the  responsibility  of  the  research 
facility  to  require  this  assurance  and 
they  in  turn  must  certify  that  they  have 
in  fact  done  so  as  part  of  their  annual 
report.  These  provisions  taken  together 
should  be  sufficient  to  prevent 
unnecessary  duplication  of  research. 

2.  Section  2.30(e)(2)  of  the  revised  rule 
provides  that  the  research  facility  must 
require  the  pnncipal  investigator  to 
consult  with  the  attending  veterinarian 
in  the  planning  of  a  painful  procedure, 
and  that  the  principal  investigator  must 
consult  with  the  attending  veterinarian 
during  the  procedure  under  certain 
circumstances  The  attending 
veterinarian  must  be  allowed  lo  observe 
the  procedure  at  any  time  to  ensure 
compliance  with  the  regulations.  In 
proposed  S  2.35(b)(3)(vi)(A),  the 
Committee  was  directed  to  require  the 
principal  investigator  to  consult  with  the 
attending  veterinarian.  In  proposed 
S  2  30(e)(1)  the  research  facility  was 
required  lo  establish  a  wntten  policy 
ensunng  that  this  consultation  is 
conducted 

We  received  148  comments  stating 
that  the  phrase  "and  during  the 
procedure"  should  be  deleted  from 
proposed  J  2.30(e)(1).  The  commenters 
expressed  concern  that  consultation 
during  the  conduct  of  an  approved 
procedure  would  be  prohibitively  costly 
and  would  place  the  attending 
veterinarian  in  the  position  of  policing 
the  institution  for  compliance  with  the 
Animal  Welfare  regulations.  We  had 
intended  that  the  attending  veterinanan 
must  be  readily  available  during  the 
course  of  a  painful  procedure  to  consult 
in  the  event  of  special,  unanticipated,  or 
unusual  situations,  and  have  therefore 
rephrased  the  requirement  in  the  revised 
rule  to  make  clear  our  intent.  We  also 
believe  that  the  attending  veterinarian 
should  be  allowed  to  make  random 
checks  of  procedures  to  assure  that  the 


reguJations  and  standards  are  being 
followed.  We  have  found  that  on 
occasion  the  attending  veterinarian  has 
become  aware  of  a  noncompliance 
situation  in  a  classroom  or  laboratory 
and  has  been  prevented  from  remedying 
it.  We  have  also  learned  of  instances 
where  the  attending  veterinarian  has 
been  prevented  from  entering  an  animal 
area  once  a  procedure  has  begun.  To 
ensure  that  these  situations  do  not 
occur,  and  that  the  attending 
veterinarian  is  not  obstructed  in 
performing  his  or  her  duties,  the 
attending  veterinarian  must  have  the 
authority  lo  conduct  random  oversight 
inspections  of  procedures  in  progress. 
We  have  clarified  S  2.30(e)(2)  in  the 
revised  rule  to  reflect  that  the  attending 
veterlnariEm  must  be  available  for 
consultation  during  a  painful  procedure 
as  well  as  during  ACUP  planning  and 
development.  It  also  requires  that  the 
research  facility  ensure  that  the 
attending  veterinarian  is  allowed  access 
to  all  animal  and  research  areas  to 
observe  the  procedure  at  any  time 
during  the  course  of  the  procedure,  in 
order  to  fulfill  the  requirements  of 
paragraph  (e)(2). 

3.  Section  2.30(e)(3)  of  the  revised  rule 
requires  research  facilities  to  require  the 
use  of  pain  relieving  drugs,  anesthetics, 
analgesics,  and  tranquilizers  to 
minimize  pain  unless  they  are  withheld 
in  accordance  with  the  provisions  of 
{  2.30(e)(4).  and  that  they  be 
administered  in  accordance  with  the 
directions  and  recommendations  of  the 
attending  veterinarian  and  in 
accordance  with  the  accepted  or 
established  use  of  the  drugs.  Proposed 
S  2.35{b){3)(iv)  would  have  required  the 
Committee  to  ensure  that  pain  reheving 
drugs  are  used  in  any  painful  procedure 
unless  an  exemption  is  approved  by  the 
Comjnittee  and  the  attending 
veterinarian.  Proposed  S  2.30(e)(2) 
would  have  required  the  research 
facility  to  establish  a  written  policy 
ensuring  the  proper  use  of  pain  relieving 
drugs.  For  the  reasons  stated  above 
under  the  heading,  "Reorganization  of 
§§  2.30  and  2.35,"  in  this  revised  rule  the 
research  facility,  not  the  Committee,  is 
responsible  for  requiring  that  pain 
relieving  drugs  are  used  unless 
withholding  them  is  scientifically 
necessary,  fully  explained  and  justified 
in  the  ACUP,  and  approved  by  the 
attending  veterinarian  and  the 
Committee,  in  accordance  with 
5  2..30(e)(4). 

One  commenter  objected  in  general  to 
the  requirement  that  pain  reUeving  drugs 
be  used  in  any  procedure  that  would 
reasonably  be  expected  to  cause  pain  or 
distress  in  a  human  subject.  The 


commenter  stated  that  this  is  not  always 
consistent  with  current  veterinary 
practice.  We  believe  that  the  exemption 
provision  in  {  2.30(e)(4)  adequately 
addresses  those  instances  when  use  of 
pain  relieving  drugs  is  not  consistent 
with  current  veterinary  practice,  and 
that  the  presumption  should  remain  in 
favor  of  providing  pain  relieving  drugs, 
in  order  to  carry  out  the  purposes  of  the 
1985  amendments  to  the  Act. 

4.  Section  2.30(e)(4)  of  the  revised  rule 
provides  that  research  facilities  must 
require  that  pain  relieving  drugs, 
anesthetics,  analgesics,  and 
tranquilizers  be  reduced  in  amount  or 
withheld  only  if  scientifically 
necesssary.  fully  explained  in  the  ACUP, 
and  approved  by  the  attending 
veterinarian  and  the  Committee.  The 
drugs  can  then  be  reduced  in  amount  or 
withheld  only  for  as  long  as  necessary, 
as  specified  in  the  ACUP.  Proposed 
§  2.30(e)(2)  would  require  each  research 
facility  to  establish  a  written  policy 
providing  for  the  proper  use  of  pain 
relieving  drugs.  Proposed  S  2.35(b)(3)(iv) 
would  place  responsibility  for  ensuring 
the  proper  use  of  pedn  reUeving  drugs  on 
the  Committee  and  would  provide  that 
pain  reheving  drugs  could  only  be 
minimized  or  witMield  if  fully  explained 
and  justified  in  the  research  protocol 
(ACUP]  and  agreed  to  by  the  Committee 
and  the  attending  veterinarieui.  Proposed 
S  2.35(b)(3)(vi)(F)  would  place  specific 
responsibility  on  the  Committee  for 
prohibiting  the  withholding  of  pain 
relieving  drugs  except  when 
scientifically  necessary  and  approved 
by  the  Committee  and  the  attending 
veterinarian. 

We  received  138  comments  (136  from 
members  of  the  general  public  and  2 
from  the  research  commimity)  stating 
that  stronger  regulations  requiring  pain 
reUeving  drug  use  are  necessary.  We 
disagree  that  stronger  regulations  are 
needed.  ResponsibiUty  for  requiring 
proper  use  of  pain  reUeving  drugs  is 
placed  on  the  research  facility  in  this 
revised  rule  in  response  to  the 
comments  suggesting  that  the  facility 
and  not  the  Committee  is  ultimately 
responsible  for  this  assurance.  The 
responsible  institutional  official  wiU  be 
required  to  certify  in  the  annual  report 
that  the  research  faciUty  has  compUed 
with  the  regulations  concerning  use  of 
pain  reUeving  drugs.  Accordingly,  we 
beUeve  that  additional  regulations  are 
not  necessary. 

One  commenter  objected  to  the 
authority  given  to  the  attending 
veterinarian  to  overrule  in  effect  the 
Committee's  decision  with  regard  to  the 
grant  or  denial  of  an  exemption  from  the 
requirement  to  use  pain  reUeving  drugs, 


since  the  Act  only  requires  consultation. 
The  Act  requires  that  pain  and  distress 
be  minimized  or  eliminated.  We  believe 
that  the  attending  veterinarian,  by  virtue 
of  his  or  her  training,  duties,  and 
responsibiUty,  is  qualified  to  make  this 
assessment  on  behalf  of  the  arumals  It 
is  the  responsibiUty  of  the  principal 
investigator  to  convince  the  Committee 
and  the  attending  veterinarian  that 
scientific  necessity  justifies  withhold  ng 
drugs.  If  the  Committee  is  convinced  of 
the  scientific  necessity,  it  too  can 
attempt  to  convince  the  attendmg 
veterinarian.  We  beUeve  that  fuU 
concurrence  by  the  Committee  and  tlie 
attending  veterinarian  is  necessary  m 
this  area,  due  to  the  stated  intent  of 
Congress. 

5.  Section  2.30(e)(5)  of  the  final  rule 
directs  research  facilities  to  require  that 
the  attending  veterinarian  provide 
training  of  laboratory  personnel  in  the 
proper  use  of  pain  reUeving  drugs  sc  as 
to  minimize  pain  and  distress  to 
animals.  Proposed  §  2.35rb)(3)(vi)(B) 
would  have  required  the  Committee  to 
require  that  the  principal  investigator 
provide  for  the  projjer  use  of  pain 
reUeving  drugs  in  accordance  with 
established  or  accepted  veterinary 
procedures,  and  provide  for  training  of 
laboratory  personnel  to  carry  out  those 
procedures.  We  did  not  receive  any 
comments  addressing  the  substance  of 
the  requirement  as  proposed.  Howevpr, 
as  part  of  the  reassignment  of 
responsibilities  and  the  reorganization 
of  5  J  2.30  and  2.35,  responsibiUty  for 
training  of  laboratory  personnel  in  those 
procedures  is  placed  on  the  research 
facility  in  the  revised  rule. 

We  also  believe  that  the  attending 
veterinarian  is  in  the  best  position  and 
is  most  qualified  to  provide  training  of 
laboratory  personnel  in  the  proper  use 
of  pain  relie\ing  drugs  because  of  his  or 
her  expertise  in  medicine  and  in 
established  or  accepted  veterinary 
procedures.  Accordingly,  while  research 
facilities  are  ultimately  responsible  for 
ensuring  that  this  training  is  provided. 
we  believe  that  it  is  most  appropriately 
carried  out  through  the  attendmg 
veterinarian. 

6.  Section  2.30(e)(6)  of  the  revised  rule 
directs  research  faciUties  to  require  that 
aU  pre-procedural,  procedural,  and  post- 
procedural  care  be  provided  by 
laboratory  workers  or  surgical 
personnel,  in  accordance  with  the 
attending  veterinarian's  instructions  and 
estabUshed  veterinary  medical  and 
nursing  procedures.  It  also  directs 
research  faciUties  to  require  that  this 
care  and  the  qualifications  of  those 
personnel  be  evaluated  and  appro\  cd 
by  the  attending  veterinarian.  Proposed 
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(  Z.30(e)(3)  would  have  required  each 
research  faahty  to  establiih  a  wntten 
policy  ensunnn  all  pre  iurRKJil.  »urj{icaL 
and  poal-aurfiical  care  by  laboratory 
worker*  la  in  accordance  with 
established  vvlennary  medical  and 
nursing  procedures,  and  ensuring  that 
the  care,  surgical  rooms,  and 
qualifications  <rf  surgical  personnel  have 
been  evaluated  and  approved  by  the 
attending  vetertnanan.  (^pused 
I  2.35(b)(3)(vi)(C)  would  have  required 
the  Conunittee  to  require  that  pre 
surgical  and  post  surgical  care  be 
provided  by  laboratory  workers,  in 
aexordanca  with  lh«  instructions  of  the 
attending  vetennanan  and  established 
veterinary  medical  and  nursing 
prtKzedures  In  the  revised  rule,  this 
respoasibilify  is  placed  on  the  research 
facility  becauae.  as  discussed  under  the 
heading.  "Reorganixation  of  ||  2.30  and 
2.35."  th«  facility  Is  ultimately 
responsible  for  proper  care. 

Also,  because  the  facility  is 
responsible  for  the  acts  of  its  employees. 
It  LS  ullunalely  responsible  for  ensuring 
their  qualificaHons.  Evaluation  of  the 
qualificatlona  uf  personnel  m  earned  out 
through  the  attending  veiennanan 
because  he  or  she  is  most  qualified  to 
evaluate  those  qaaldications 

In  the  revisad  rule,  the  requirements 
imposed  on  tba  isassfrh  iaalitMs 
eiwompass  ins  ysatad—a t  procedural, 
and  post  procadasat  care,  and  are  not 
limited  to  sarfical  procedures.  This 
revision  is  necessary  because  painful 
proc*dur«s.  as  defined  m  the  revis«*d 
rule  for  Pari  1  \ae«  companion  docket 
no  88-013),  published  elsewhere  in  this 
issue,  include  any  procedure  that  would 
reasonably  be  expected  to  cause  more 
than  slight  or  siomentary  pain  or 
distress  m  a  human  being  to  which  that 
procedure  was  applied.  Thert-fore. 
pi-actices  or  procedures  that  might 
reasonably  ba  expected  to  be  painful 
procedures,  are  not  limited  to  surgical 
procedures.  TTie  Act  directs  the 
Secretary  to  promulgute  rpquirements 

fur  animal  care,  treatmaat.  and 
practices  in  experimental  procedurt-s  to 
ensure  that  animal  p«m  sad  distress  are 
minimired.  including  adequate 

vetennary  caxe 17  U.S.C. 

Z143(al(.il(All.  All  procadares  must  be 
covered  by  the  required  pmgrara  of 
adeciuate  vetennary  care  in  acT.ordani.e 
with  the  Act.  Accorxlingly.  it  is 
necessary  to  direct  that  research 
facilities  require  that  personnel 
rendering  pre-pro<a»dur»l.  procedurai. 
and  posl-procedurai  care  perform  in 
Hccurdance  with  the  imstiwctKias  of  the 
MttKnding  vstenoanaa.  aod  that  the  care 
und  the  quaiiTicatMiis  at  pecsennal  be 
evaluated  and  approved  by  the 


attending  vetennanan,  in  order  to 
ensure  adequate  vetennary  care  and  to 
effectuate  the  mandate  of  the  Act. 

Six  commenters  stated  that  the  word 
"vetennary"  preceding  "medical  and 
nursing  procedures"  should  be  deleted 
fmrs  proposed  i  2.35(b)(3)(viUC).  We 
l>elieve  liial  it  is  more  precise  to  specify 
vetennary  medical  and  nursing 
procedures  when  we  are  referring  to 
care  and  procedures  involving  animals. 
Therefore,  the  word  "veteruiary "  is 
retained  in  |  2.30(e)(6)  in  the  revised 
rule 

7  Section  2.30(e)(7)  of  the  revised  rule 
provides  that  research  faulities  must 
require  that  all  survival  surgeries  be 
conducted  only  in  facilities  intended  for 
that  purpose,  that  they  be  operated  and 
maintained  under  aseptic  conditions, 
and  that  surgical  rooms  be  evaluated 
and  approved  by  the  attending 
vetermanan.  Proposed  |  2.30(e)(3) 
would  have  required  each  research 
facility  to  astabhsh  a  wntten  policy 
ensuring,  among  other  things,  that 
surgical  rooms  be  evaluated  and 
approved  by  the  attending  vetennanan. 
Proposed  |  2.35(b)(3)(vi)(D)  would  have 
required  the  Committee  to  require  that 
all  aseptic  survival  surgenes  be 
uinducted  in  faalities  intended  for  that 
purpose,  that  such  facUrtaes  be  operated 
and  maintainad  imder  aseptic 
conddtoes.  and  thAt  any  saiyry  ba 
performed  or  diradiy  supaaviaa^  by 
trained,  expenenced  personnel.  This 
responsibility  has  been  placed  on  the 
research  facility  in  the  revised  rule  since 
the  facdity  is  ultimately  responsible  for 
the  proper  conduct  of  surgeries. 

We  received  12  comments  suggesting 
that  we  restrict  the  requu^ments  for  "all 
aseptic  survival  surgenes"  to  non-rodent 
species.  The  regulations  do  not  apply  to 
laboratory  bred  rats  and  mice  and 
therefore  no  such  restriction  is 
necessary 

We  also  received  387  comments  (362 
from  the  research  community  and  25 
from  members  of  the  general  public) 
ubiecting  to  the  requirement  that  all 
aseptic  survival  surgenes  be  conducted 
m  fucjlities  inti^nded  for  that  purpose  as 
t(X)  restrictive.  One  comirenter 
suggested  that  we  distinguish  between 
ma)or  and  minor  surgical  procedures. 
Wt  disagree  with  these  comments.  The 
suggested  ma|or/minor  distinction 
would  bkely  lead  to  disputes  over  what 
should  be  ccmsidered  BM^or  and  what 
minor  By  its  terms,  the  requirements 
provided  m  |  2.30(e)  are  limited  to 
painful  procedures.  We  believe  that  this 
IS  the  appropnate  distinction  upon 
wbsch  ta  base  Ika  requiraiaents 
coataiaad  in  paraysph  ^K^V  ^s  are 
therefore  retaaninf  the  requirements 


stdted  above  for  all  survival  suigenes 
which  are  pamful  procedures. 

8.  Section  2.30(e)(8)  of  the  revised  rule 
provides  that  research  facilities  must 
require  that  any  surgery  be  performed  or 
directly  supervised  by  trained, 
experienced  personnel  Proposed 
S  2.35(b)(3)(vi)(D)  would  have  required 
the  Committee  to  require  that  all  aseptic 
survival  surgenes  be  performed  or 
directly  supervised  by  trained, 
expenenced  personnel.  For  the  reasons 
provided  under  the  heading, 
"Reorganization  of  55  2.30  and  2.35." 
and  because  responsibility  for  the 
proper  conduct  of  surgical  procedures 
ultimately  belongs  to  the  facility,  this 
responsibility  is  placed  on  the  research 
facdity  in  the  revised  rule. 

9  Section  2.30(e)(9)  of  the  revised  rule 
requires  research  facilities  to  prohibit 
the  use  of  paralytic  drugs  without 
anesthesia.  Proposed  5  2.30(e)(4)  would 
require  each  research  facility  to 
establish  a  wntten  policy  prohibiting  the 
use  of  paralytic  drugs  without 
anesthesia  and  proposed 
5  2.36(b)(3)(vi)(E)  would  require  the 
Committee  to  do  so  as  well.  For  the 
reasons  provided  under  the  heading. 
"Reorganization  of  55  2.30  and  2.35." 
this  responsibility  is  placed  on  the 
research  facility  in  the  revised  rule, 
since  it  is  ultimately  responsible  for 
rendering  proper  care. 

Thirty-one  comiaenters  stated  that 
"paralytic  drug"  should  be  defined  in 
the  regulations.  We  agree  and  are 
including  a  definition  of  "paralytic  drug" 
in  revised  Part  1 — "Definition  of  Terms." 
published  elsewhere  in  this  issue  of  the 
Federal  Re^ster  (See  companion  docket 
no.  88-013  ) 

One  commenter  suggested 
strengthening  the  profKised  regulations 
by  stating  the  level  of  surgical 
aneslhesid  that  should  be  required  in 
order  to  use  a  paralytic  drug.  We  believe 
that  this  18  a  matter  that  should  be  left  to 
the  research  facility's  program  for 
providing  adequate  vetennary  care. 
Also,  consultation  with  the  attending 
vetennanan  should  include  matters  such 
aa  the  proper  level  of  surgical 
anesthesia. 

10.  Section  2.30(e)(101  of  the  revised 
rule  requires  research  facilities  to 
establish  a  wntten  policy  to  en.ture 
compliance  with  the  provisions  of 
55  2  3Q(e)  (1)  though  (9).  Proposed 
5  2.30(e)  woald  have  required  research 
facilities  to  establish  a  wntten  policy 
limited  to  ensuring  the  vanoiis  aspects 
of  veterinary  care  and  procedures 
provided  in  propoaed  5  2  JO(el.  Due  to 
the  reassignmcTit  of  responsibilities  in 
Subpart  C.  the  written  policy  must  be 
extended  to  cover  additional  areas  of 


animal  care  and  treatment.  For  this 
reason,  the  requirement  to  establish  a 
written  policy  is  revised  to  cover  the 
provisions  of  paragraphs  (e)  (1)  through 
(9). 

We  received  123  comments  stating 
that  establishing  a  written  policy  for  the 
veterinary  consultation  required  by 
proposed  S  2.30(e)(1)  (S  2.30(e)(2)  in  the 
revised  rule)  is  unnecessary.  Since 
facilities  are  responsible  for  requiring 
this  consultation  and  for  maintaining  a 
program  of  adequate  veterinary  care, 
and  must  certify  that  the  required  care  is 
being  provided  in  accordance  with  the 
Animal  Welfare  regulations  and 
standards,  it  is  necessary  that  each 
research  facility  have  a  written  policy  so 
that  the  rules  all  personnel  must  follow 
are  clear.  The  written  policy  must  be 
provided  to  all  principal  investigators  so 
that  they  can  comply  with  its  provisions. 
Distribution  of  the  policy  will  ensure 
that  all  personnel  have  knowledge  of  the 
required  consultations  and  procedures 
for  minimizing  and  reducing  animal 
pain,  and  can  be  held  responsible  by 
facilities  for  compliance  with  it.  A 
written  policy  will  also  reduce  any 
confusion  over  what  is  required  before  a 
painful  procedure  can  be  performed,  and 
will  standardize  procedures  within  a 
research  facility.  Without  a  nvritten 
policy  the  research  facility  would  not  be 
able  to  adequately  monitor  compliance 
by  its  persoimel  and  could  not  assure 
that  the  requirements  of  the  law  were 
being  followed.  We  have  retained  the 
requirement  that  a  written  policy  be 
established  requiring  veterinary 
consultation  and  the  other  provisions  of 
5  2.30(e)  in  this  revised  rule. 

Section  2.30(f)  Multiple  major 
operative  experiments.  Section  2.30(f)(1) 
of  the  revised  nde  states  that  research 
facilities  using  or  holding  animals  for 
research,  testing,  or  teaching  must 
establish  and  follow  written  procedures 
which  assure  that  no  animal  is  used  in 
more  than  one  major  operative 
experiment  from  which  it  is  allowed  to 
recover  except  under  the  circumstances 
provided  in  the  regulation.  Proposed 
5  2.30(f)  would  have  required  research 
facilities  to  establish  procedures  which 
assure  that  no  animal  is  used  in  more 
than  one  major  operative  experiment 
from  which  it  is  allowed  to  recover 
except  as  provided  in  proposed  5  2.35. 
Proposed  5  2.35(b)(3)(vii)  would  have 
required  the  Committee  to  assure  that 
no  animal  is  so  used  except  in  certain 
circumstances  provided  in  proposed 
5  2.35(b)(3)(vii)  (A)  through  (G)  of  the 
section.  Because  the  research  facility  is 
ultimately  responsible  for  assuring  the 
proper  use  of  animals,  the  requirements 
to  assure  that  no  animal  is  used  in  more 


than  one  major  operative  experiment 
from  which  it  is  allowed  to  recover 
except  in  certain  circumstances  and  to 
establish  procedures  which  assure  this 
are  placed  on  the  facility.  We  are 
requiring,  in  this  revised  rule,  that  the 
procedures  be  in  writing  so  that  all 
personnel  will  have  knowledge  of  them. 

We  received  39  comments  objecting  to 
the  limitation  on  major  operative 
experiments  using  the  same  animal.  The 
commenters  stated  that  this  would 
interfere  with  research  involving 
extensive  behavior  training  or  other 
research. 

We  understand  that  this  requirement 
may  interfere  with  some  research  which 
involves  animals  used  in  multiple 
surgeries  which  are  unrelated,  or  which 
are  not  part  of  the  same  procedure,  or 
which  do  not  fall  under  any  of  the 
exceptions  provided  in  the  regulations. 
This  is  precisely  what  the  Act  intended. 
Section  13(a)(2)P)  of  the  Act  requires 
the  Secretary  to  promulgate  standards 
including  requirements  that  "no  animal 
is  used  in  more  than  one  major 
operative  experiment  from  which  it  is 
allowed  to  recover  except  in  cases  of — 
(i)  scientific  necessity;  or  (ii)  other 
special  circumstances  as  determined  by 
the  Secretary;  *  •  *"  (7  U.S.C 
S  2143(a)(2)(D)).  The  regulations  prevent 
multiple  use  of  animals  only  when  there 
is  no  scientific  necessity  or  other  special 
circumstances  justifying  it.  The 
regulations  include  a  mechanism  for 
obtaining  permission  from  the  Secretary 
if  special  circumstances  exist  which  are 
not  included  in  the  regulations.  We 
bebeve  that  this  regulation  will  not 
interfere  with  the  justified  use  of  an 
animal  in  multiple  surgeries. 

Four  commenters  from  the  general 
public  stated  that  the  regulation 
provides  too  many  exceptions  from  the 
prohibition  against  multiple  surgeries, 
and  that  the  exceptions  are  too  broad. 
One  commenter  stated  that  the  terms 
"major  operative  experiment"  and 
"scientific  necessity"  should  be  defined 
and  that  the  exceptions  should  not  apply 
to  animals  used  in  teaching  and 
demonstration  exercises.  We  believe 
that  the  exceptions  provided  in  the 
regulation  are  all  necessary  exceptions 
to  the  prohibition  of  the  Act  We  also 
beheve  the  exceptions  are  stated 
narrowly.  The  exception  for  scientific 
necessity  requires  approval  by  the  Com- 
mittee and  is  not  subject  to  unilateral 
interpretation  by  the  investigator.  The 
Committee  is  the  appropriate  body  to 
evaluate  whether  or  not  a  proposed 
procedure  is  scientifically  necessary, 
and  we  do  not  believe  it  is  necessary  to 
define  this  term.  The  term  "major 
operative  experiment"  is  defined  in  Part 


1 — "Definition  of  Terms. '  [See 
companion  docket  no.  88-013.  published 
elsewhere  in  this  issue.)  Whether 
exceptions  should  be  made  for  animals 
used  in  research,  testing,  teaching  and 
demonstration  exercises  is  left  to  the 
research  facilities,  however  the 
exceptions  granted  must  still  fall  within 
one  of  the  circumstances  provided  m  the 
regulation  in  order  to  use  an  ammal  in 
multiple  major  operative  experiments. 
No  changes  have  been  made  based  upon 
this  comment. 

Section  2.30(g)  Exceptions.  Section 
2.30(g)  of  the  revised  nde  provides  the 
limited  circumstances  under  which 
exceptions  to  the  Animal  Welfare 
standards  and  regulations  can  be  made. 
It  also  provides  the  reporting  procedure 
which  must  be  followed  if  an  exception 
is  made  by  a  research  facility. 

Responsibility  for  granting  exceptions 
is  placed  on  the  research  facility  in  the 
revised  rule,  since  it  is  the  research 
facility's  responsibility  under  the  Act  to 
certify  compliance  with  the  standards 
and  regulations  and  to  explain  any 
deviation  from  the  standards  (7  U.S.C. 
2143(a)(7)(B)).  The  Committee  must  first 
approve  the  ACUP  since  its  duty  is  to 
assess  animal  care,  treatment  and 
practices,  and  since  the  Act  requires 
that  any  exceptions  to  the  standards  be 
made  only  when  specified  by  research 
protocol  and  when  detailed  and 
explained  in  a  report  filed  with  the 
Committee  (7  U.S.a  2143(a)(3)(E)).  The 
research  facility  can  grant  exceptions  to 
the  standards  and  regulations  only  when 
necessary  for  the  accomplishment  of  the 
jTesearch  design,  and  ordy  if  the 
exception:  (1)  Is  specified  in  the  ACL'R 
(2)  is  explained  in  detad:  and  (3)  is 
approved  by  the  Committee.  The 
principal  investigator  must  file  a  report 
with  the  Committee  before  it  re\icw8 
the  ACUP.  detailing  the  areas  of 
noncompliance.  The  facdity  must  keep  a 
copy  of  the  report  on  file  and  make  it 
available  to  APHIS  inspectors  and 
officials  of  funding  Federal  agencies. 
The  facdity  must  attach  a  copy  of  all 
reports  detailing  and  explaining 
exceptions  to  compliance  to  its  annual 
report. 

As  revised,  5  2.30(gj  consohdates  the 
provisions  of  proposed  5  5  2.30(g)  and 
2.35(c).  Proposed  §  2.30(g)  would  have 
allowed  exceptions  to  the  requirements 
of  proposed  5  2.30  (e)  and  (f)  (animal 
care  assurances  and  procedures 
assuring  against  multiple  use  of  animals 
in  major  operative  experiments, 
respectively)  to  be  made  only  when 
specified  by  the  "research  protocol" 
[ACUP]  and  approved  by  the 
Committee.  The  principal  investigator 
would  be  required  to  detail  and  explain 
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the  excepnon  In  a  wntten  report  to  b« 
filed  with  the  Committee  end  etteched 
to  the  faailty  •  ennuel  refwrt  to  the 
Uepertment.  It  would  iUo  provide  for 
withholding  of  pain  relievinjj  drugi 
wh«n  »<;iontifl<;«lly  neceeeary  ('rhis 
provision  hei  been  included  in 
I  2.30(i)(4)  of  the  revised  rule  )  Pnipoeed 
t  r35ic)  would  heve  illowed  the 
Committee  to  grant  exceptiona  only 
vkh«n  ne<;eaa«ry  for  the  accompli»hmenl 
of  the  reaearch  design,  specified  in  the 
"rtjuranii  pn)I(H;or'  lACCP].  and 
explained  in  detail  The  principal 
investigator  would  be  requirfd  to  file  a 
report  with  the  Committee  enplaining 
the  exception  m  detail.  A  copy  of  the 
rf  port  would  be  retjuired  to  be  Wept  on 
fne  by  the  facility  aiul  to  be  «vaiUl)l« 
fur  inspection  by  CSDA  inspectors  or 
officials  of  granting  agenues 

Coder  the  revised  rule,  only  the 
Coninntltoe  is  authonied  to  approve 
r^crptions  to  compliance  with  ihfi 
rrgulations  and  standards,  however  it  is 
made  clear  that  the  reaean.h  facility  Is 
ultimately  responsible  fur  any 
ruceplioiis  granted. 

We  received  33  comments  objecting  to 
the  pniposed  requirement  ihiit  the 
principal  Investigator  first  fUe  a  wntten 
r>-[)orl.  and  suggesting  that  an  oral  report 
to  the  Committee  is  sufflcurnt   We 
(  rtniiot  make  any  changes  based  upon 
lhi»  comment  since  the  Act  specifically 
riM)iures  that  exceptions  to  the 
standards  be  detailed  and  explained  in 
a  report  and  filed  with  the  Committee  C 
U  S  C  2143(a)(31(E))  The  Act  alst) 
reijuirt's  a  wntten  explanation  from 
research  facilities  for  any  deviation  from 
the  standards  Be<:*use  of  these  specific 
requirements  In  the  Act.  we  do  not  have 
the  authoHry  to  require  only  an  oral 
rvport  instead  of  a  wntten  rt- port. 
Six  commenten  stated  that  the 
pnK;edure  provule<l  in  pn^xised  |  2  3<Kg) 
for  appnival  of  exceptions  to  the 
requirements  of  propxised  |  2  30  (e|  and 
[0  should  also  t)e  available  for 
exii'ptions  from  other  re<)uirements  in 
the  regulations   We  beli«'ve  that  the 
revised  rule  is  bniad  enough  to  cover 
exi  epiions  from  any  of  the  .Animal 
Welfare  regulations  and  will  allay  the 
commenlers  ron(  ems  thut  exceptions  to 
regulations  other  than  |  2  3«)  je)  and  (H 
be  possible 

S^<tu'n  Z.VHh)  ExtT\  isf  f,<r  i/oys  un<i 
pHVctuih-^nal  wfll  he!i)\i  .<f ['nmotfi 
As  statml  in  the  di»«;uiMiion  of  the 
reassignment  of  responsibilitiee  fnii.i  the 
Committee  to  the  r«se«n;h  facility  un<ler 
the  hi^ading.  '  Reorganiiation  of  (I  130 
and  2  35. '■  the  research  fa<  ility  Is 
responsible  In  this  revi»»rd  mle  for 
establishing  wntten  pro<:edures  and 
systems  for  the  exercise  of  doga  and  for 
tha  payrJiologic«l  wfll  being  of  pnmates 


In  accofd*ix:e  with  th«  regulatiorM  and 
standards,  and  for  eatablishmg  ■  record 
system  indicating  that  such  a  procedure 
or  system  is  being  (»med  out  This  must 
be  done  In  cor»eult«tion  with  the 
attending  vetennanan.  (Thes* 
pHH  eduree  may  b«  included  in  ihe 
faality  s  standard  operating  procedure, 
although  this  is  not  mandatory  )  The 
pniposed  standard*  for  exercise  of  dogs 
and  to  promote  the  psychological  well- 
l>«'ing  of  nonhuman  primates  are 
provided  in  a  related  document 
published  elsewhere  in  this  Issue  [See 
companion  docket  no  8''-0()4  ) 

We  received  357  comments  |332  from 
the  research  community  and  25  from 
members  of  the  general  public)  stating 
that  the  requirement  for  establishing 
these  procedures  and  systcma  should  be 
Implemented  by  the  attending 
vptennanan.  rather  than  the  Committee 
as  onginally  proposed,  to  avoid  confiicts 
between  the  attending  vetennanun  and 
the  other  Committee  members.  The 
rvassignment  of  responsibility  for  these 
pro<  filures  to  the  research  facility 
removes  the  possibibty  of  connict 
between  th*  Committee  and  the 
attending  vetennsnan.  The  Committee 
will  still  be  responsible  for  inspecting 
aninirtl  areas  to  ensure  that  pain  and 
distress  are  minimixed  and  it  la  also 
required  to  approv-w  ol  any  ACL'Pi 
which  deviate  from  the  standards  of 
Pari  3  These  functions  should  not 
confiict  with  tha  attending  vetennanans 
consultative  role  in  developing  wntten 
procedures  and  systems  No  change  is 
made  as  a  result  of  these  comments. 

We  received  505  comments  (ASD  from 
the  research  community  and  25  from 
memliers  of  the  general  public)  objecting 
to  the  requirement  for  a  separate  r»«cord 
system  to  document  that  these 
procedures  are  being  earned  out  The 
requirements  for  exercise  of  dogs  and 
for  promoting  the  p8ychoUign;al  well 
being  of  nonhuman  pnmates  are  two  of 
the  primary  directives  of  the  19R5 
amendmcnU  to  the  Act  We  believe  that 
a  separate  record  system  provides  a 
vital  mechanism  to  ensure  compliance 
with  the  regulations  and  to  give  our 
umpectors  a  means  of  checking  for 
compliance.  This  Is  particularly  so  with 
n*«rtrtl  to  exercise  for  dog*  and 
promolir^  the  psychological  well  b*Mng 
of  nonhuman  pnmates.  Unlike  tangible 
requirements,  such  as  cage  size*  and 
(ieanliness  which  can  be  observed  at  all 
limes,  there  must  be  wntten  venfication 
that  the  pro<-edures  concerning  exercise 
for  dog*  and  psychological  well  l)eing  of 
nonhuman  pnmates  are  tieing  followed 
in  order  to  ensure  compliance  We 
l)elieve  that  the  required  recordkeeping 
IS  reasonable  and  will  ensure 


compliance  No  change  is  made  in  the 
regulations  based  upon  this  comment. 

Srction  2.30{i)  Training.  The 
requirement  to  provide  for  the  training 
and  continuing  education  of  personnel 
was  Imposed  upon  the  research  facilities 
in  the  proposed  rule.  However,  the  task 
of  reviewing  the  status  of  the  training 
and  the  qualifications  of  researchers, 
and  of  designating  those  personnel 
needing  additional  training  was  imposed 
on  the  Committee  in  proposed  {  2.35(f). 
This  requirement  is  also  imposed  on 
research  facilities  in  \  2  30(i)  of  the 
revised  rule,  because  the  Act  makes  the 
facilities  responsible  for  training  (7 
C  S  C.  2143(d)|.  We  have  determined, 
however,  that  this  responsibility  should 
be  earned  out  through  the  attending 
vetennanan,  since  the  training  will  be  in 
areas  in  which  the  attending 
vetennanan  has  expertise,  such  as 
proper  drug  usage  and  pre-  and  post- 
procedural  care  (The  proposed  rule 
would  require  training  in  proper  pre 
surgical  and  post  surgical  care  of 
animals  For  the  reasons  set  forth  in  our 
discussion  of  8  2.30(e)(6)  under  the 
subheading,  "Painful  procedu.'^s,"  this 
requirement  applies  to  all  procedures  in 
order  to  ensure  adequate  vetennary 
care,  and  is  not  limited  to  surgical 
procedures  ) 

Nineteen  conunenters  stated  that  the 
proposed  training  requirements  are 
tx-yond  the  scope  of  the  Act  We  have 
considered  this  comment,  but  are 
making  no  changes  based  upon  it  The 
training  requirements  are  either 
specifically  stated  in  the  Act  or  are 
necessary  adjuncts  of  the  areas  of 
animal  care  in  which  instruction  is 
required  by  the  Act  |7  U  S  C  2143|d)). 
For  example,  the  requirement  in 
{  2  3mi)(4)(ix)  to  provide  training  in  the 
proper  use  of  pain  relieving  drugs  is  a 
necessary  adrunct  of  "includ|ing) 
instruction  on  research  or  testing 
methods  that  minimize  or  eliminate  the 
u.ie  of  animals  or  limit  animal  pain  or 

distress; (7  U.S  C  2143(d)(21) 

We  are  making  some  changes  in  the 
requirements  for  annual  review  of  the 
status  and  qualifications  of  personnel 
who  use  animals,  because  other 
in.stitutional  mechanisms  exist  for 
discovenng  deficiencies  in  the  level  of 
training  and  qualification.  We  have  also 
eliminated  the  requirement  for  training 
in  the  area  of  animal  ethics.  These 
modifications  are  discussed  below  in 
thus  section 

Two  commenters  noted  their  support 
fur  the  prop<i8ed  training  requirements 
and  suggested  more  stnngent  training 
r»'quirements  We  l>elieve  the  training 
requirements  contained  in  \  2.30<i)  are 
within  the  scope  of  the  Act  and  satisfy 


the  intent  of  the  Act.  If,  after  the 
regulations  are  in  effect,  it  appears  that 
more  stringent  regulations  are 
necessary,  we  will  consider  proposing 
additional  or  revised  regulations. 

Seventy-nine  commenters  su^ested 
that  training  should  be  made  available 
to  individuals  based  upon  the  species  of 
animal  they  use  or  some  other  speciflc 
need.  Proposed  S  2.35(f)(2)  would  have 
required  that  the  training  "be  made 
available  annually  or  as  appropriate  to 
the  individuals  and  their 
responsibilities"  and  a  similar  provision 
is  maintained  in  this  revised  rule.  We 
are  concerned  that  the  proposed 
Linguage  could  be  misconstrued  as 
requinng  that  only  the  frequency  and 
not  the  substance  of  training  be 
appropriate  to  the  individuals  and  their 
rpsponsibilities.  Section  2.30(i)(2)  is 
clarified  in  the  revised  rule  to  reflect 
that  both  the  substance  of  the  training 
must  be  appropriate  to  the  individuals 
and  their  responsibilities,  as  well  as  the 
frequency  of  the  training  that  is  made 
available  to  them.  Under  the  rule,  the 
research  facilities  can  determine 
whether  training  should  be  based  upon 
the  species  of  animal  used,  or  whether 
other  criteria  should  be  used  in 
accordance  with  their  determination  of 
what  is  appropriate,  so  long  as  the  areas 
listed  in  {  2.30(i)(4)  are  covered. 

We  received  560  comments  (535  from 
the  research  community  and  25  from 
members  of  the  general  public]  objecting 
to  the  requirement  of  proposed 
S  2,35(0(3)  that  the  Committee  annually 
review  the  status  of  training  and 
qualifications  of  researchers  who  use 
animals.  The  commenters  stated  that 
this  would  be  costly  and  impractical. 
Although  responsibility  for  this  review 
is  placed  on  the  nte&nh  facility  in  this 
revised  rule,  we  anticipate  that  the  same 
objection  wiU  be  raised,  as  the  facility 
must  bear  the  cost  of  the  review. 
Representatives  of  HHS  have  pointed 
out  that  internal  mechanisms  exist  in 
research  facilities,  such  as  performance 
appraisals,  which  would  highlight  the 
need  for  additional  training,  and  that 
facilities  should  be  afforded  an 
opportunity  to  satisfy  the  requirements 
of  the  Act  by  developing  monitoring 
procedures  which  utilize  these  existing 
mechanisms.  We  agree  that  some 
facilities  may  have  adequate  means  of 
reviewing  the  status  of  training  and  the 
qualifications  of  personnel,  and  we  are 
revising  the  requirement  for  annual 
review  at  research  facilities.  Research 
facilities  could  avoid  a  separate  annual 
review  as  required  by  S  2.30(i)(3)  in  the 
revised  rule,  if  they  have  a  written 
policy  requiring  that  they  annually 


review  their  fiersonnel  in  the  areas  of 
training  and  qualifications. 

We  received  434  comments  (409  from 
the  research  community  and  25  from 
members  of  the  general  public} 
suggesting  that  the  areas  of  instruction 
required  in  paragraph  (4)  be  listed  in 
two  groups:  one  for  all  employees  and 
one  for  employees  involved  with  animal 
care,  use,  and  treatment.  By  its  terms, 
the  training  required  by  S  2,30(i)  in  the 
revised  rule  is  limited  to  those  persons 
involved  with  animal  use,  care,  and 
treatment.  Those  persons  who  do  not 
have  this  contact  with  animals  would 
not  be  required  to  undergo  the  requisite 
training.  Accordingly  there  is  no  need  to 
divide  the  areas  identified  in  S  2.30(i)(4] 
into  two  parts  as  the  commenters 
suggested.  Training  of  persoimel  who 
are  not  involved  with  animal  care,  use, 
and  treatment  is  left  to  the 
determination  of  the  research  facihties, 
because  it  is  beyond  the  scope  of  the 
Act. 

Proposed  {  2.35(f)(4)(i)  would  require 
instruction  in  "(hjumane  methods  of 
animal  maintenance  and 
experimentation  and  animal  ethics; 
*  *  *."  Eight  commenters  suggested  that 
the  requirement  for  instruction  in  animal 
ethics  be  deleted  and  another  37 
commenters  suggested  substituting 
"research  ethics"  for  "animal  ethics." 
We  agree  that  the  term  "animal  ethics" 
invites  differing  philosophical  views 
over  what  the  substance  and  content  of 
the  instruction  should  be,  making 
regulation  difficult.  Therefore,  we  are 
deleting  the  reference  to  "animal 
ethics."  The  remaining  required  areas  of 
instruction  fulfill  the  intent  of  the  Act. 

We  received  299  comments  (274  from 
the  research  community  and  25  from 
members  of  the  general  public)  objecting 
to  paragraph  (4)(xi)  of  proposed 
%  2.35(f).  As  proposed,  it  would  have 
required  instruction  in  "[ojther  training, 
techniques,  or  procedures  the 
Committee,  or  the  Secretary,  may  feel  is 
necessary."  Responsibility  for  this 
determination  is  reassigned  to  the 
research  facility  as  peirt  of  the 
reorganization  of  S  S  2.30  and  2.35.  The 
commenters  stated  that  paragraph  (xi)  is 
meaningless  for  compliance  purposes 
and  should  be  deleted.  We  disagree.  The 
Secretary  must  have  the  flexibility  to 
require  training  in  additional  areas  if  it 
is  determined  to  be  necessary.  Also,  as 
scientific  knowledge  evolves,  it  could 
become  apparent  that  additional  or 
different  training  in  new  technologies  is 
needed,  and  the  Secretary  must  have  the 
authority  under  the  regulations  to 
require  this  training  in  order  to  fulfill  the 
intent  of  the  Act 


Except  for  those  changes  discussed 
above,  the  substance  of  proposed 
S  2.35(f)  remains  as  originally  proposed 
However,  responsibility  for  compliance 
vdth  the  requirement  to  provide  trairing 
is  placed  on  the  research  facility  in 
S  2.30(i)  of  the  revised  rule. 

Section  2.30(j)  Reporting.  Proposed 
k  2.35(b)(2)(iii)  would  require  the 
Committee  to  establish  a  reporting 
procedure  for  personnel  or  employees  to 
report  violations  of  the  Animal  Welfare 
regulations,  including  problems, 
deviations,  or  deficiencies  with  animal 
housing,  care,  or  use,  T^e  Committee 
would  review  and  investigate  reports  of 
violations  and  would  then  prepare  end 
file  a  report  at  a  central  location.  It 
would  also  protect  Committee  members 
and  personnel  from  discrimination  or 
reprisal  for  reporting  violations.  The  Act 
requires  that  the  Committee  file  an 
inspection  certification  report,  including 
reports  of  any  violations  or  deficient 
conditions  of  animal  care  or  treatment, 
any  deviations  of  research  practices 
from  originally  approved  proposals  that 
adversely  affect  animal  welfare,  any 
notification  to  the  facility  regarding  such 
conditions,  and  any  corrections  made  (7 
U.S.C.  2143(b)(4)(A)),  The  Act  does  not 
specifically  mandate  that  the  Committee 
devise  a  reporting  procedure  for 
personnel  to  report  violations. 
Accordingly,  this  responsibility  is 
reassigned  to  the  research  facihties  m 
§  2.30(j)  of  the  revised  rule.  The 
Committee,  however,  is  still  required  to 
review  and  investigate  reports,  imder 
the  revised  rule.  The  Committee  is  in  the 
best  position  to  do  so  because  it  is 
established  to  assess  animal  care  and 
use,  and  has  inspection  authority  under 
the  Act  Research  facilities  are  also 
required  to  estabhsh  the  cenb-al  location 
for  filing  reports  under  the  revised  rule. 
This  requirement  is  set  forth  m 
§  2.30(m). 

We  received  367  commenU  (342  from 
the  research  community  and  25  from 
members  of  the  general  pubhc)  stating 
that  the  proposal  to  require  a  reporting 
procedure  to  report  violations  or 
deficiencies  to  the  Committee  exceeds 
the  authority  of  the  Act  as  the  Act 
refers  to  training  for  these  procedures 
only.  Section  13(d)  of  the  Act  requires 
each  research  facility  to  provide  training 
including  instruction  on  "methods 
whereby  deficiencies  in  animal  care  and 
treatment  should  be  reported,"  (7  U  SC. 
2143(d),)  This  directive  presumes  the 
estabhshment  of  a  reporting  procedure. 
The  legislative-hfBtory  of  the  1985 
amendments  to  the  Act  which  require 
this  training  makes  this  point  eminently 
clear.  In  the  Congressional  Record  of 
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December  18,  19B5.  at  page  Si 7943. 
Senator  Dole  stated: 

|l|t  I*  intnndnd  lh«t  all  per»onnel  t)e 
acquainted  with  the  provuiona  of  ihii  Act 
and  (natructed  lo  report  deflcientiea  promptly 
to  ensure  lh«l  the  facility  i*  in  compliance  at 
all  tlmea   No  une  ihould  b«  discnminaled 
axainal  for  repor'mg  vioUtiona  of  the  Act. 
Veterinary  inupwrtora  from  the  V  S 
Department  of  Ajinculiure  cannot  be  present 
on  a  daily  baaia  However  their  enfon;ement 
capability  can  and  should  be  enhanced  by 
the  Institutional  Animal  Committee  and 
peraonnel  in  laboralonea  must  b«  protected 
aHdinst  any  reprisal  for  reporting 
mistreatment  of  animal* 

The  Conference  Report  included  in  the 
Congressional  Rscord  of  December  17, 
1965  at  page  H12421  itates.  "la|ll 
personnel  are  intended  to  be  acquainted 
with  the  provisions  of  this  Act  and 
instructed  to  report  deficiencies 
promptly  to  ensure  that  the  institution  is 
in  compliance  at  all  times.  No  employee 
shall  be  discnminaled  against  for 
reporting  violations."  We  believe  the 
Act  intended  that  a  mechanism  for 
reporting  violations  and  deficiencies  be 
implemented  at  research  facilities  as  a 
vital  means  of  ensuring  compliance  with 
the  Act  and  the  regulations.  The 
Secretary  is  authorized  to  promulgate 
regulations  deemed  necessary  to 
effectuate  the  purposes  of  the  Act. 
including  the  reporting  of  violations  and 
deficiencies.  The  requirement  for  a 
reporting  procedure  therefore  does  not 
exceed  the  statutory  authority 

Two  members  of  the  general  public 
and  1  commenter  from  the  research 
community  stated  that  the  reporting 
provisions  should  include  protection  for 
the  employer  as  well  as  for  employees 
and  Committee  members  The  legislative 
history  cited  above  addresses  protection 
against  reprisal  or  discrimination  for 
employees  who  report  violations  It  is 
silent  on  employers  and  facilities  that 
report  personnel  as  being  m  violation  of 
the  Act  or  regulations  The  Act  intends 
that  facility  personnel  function  as 
checks  on  each  other  and  on  the  facility 
as  a  whole,  and  relies  on  the  facility  to 
monitor  Its  own  house  The  facilitiet 
have  the  resources  to  safeguard 
themselves  and  their  supervisory 
officials  and  we  do  not  believe  that 
regulations  pnividing  this  protection  are 
warranted. 

Section  2  My  hi  Fedfml  research 
facilities.  Proposed  i  2  35(e)  would  have 
required  federal  research  facilities  to 
establish  an  Institutional  Animal  Care 
and  Use  Committee  (Committee)  having 
the  same  duties  and  funi  tions  as 
nonfederal  researt.h  facilities  except 
that  the  Committee  would  report 
deficiencies  to  the  head  of  the  federal 
agency  conducting  the  research  instead 


of  to  APHIS,  and  the  head  of  the  federal 
agency  would  be  responsible  for  all 
corrective  action  and  for  granting  of  all 
exceptions  to  inspection  protocol.  As 
stated  in  the  initial  paragraphs  of  the 
supplementary  information  to  Subpart 
C.  we  have  determined  that  it  is  more 
appropriate  to  include  this  provision  in 
I  2.30  since  it  Is  directed  to  the  research 
entity  and  not  the  Committee.  It  is 
t  2.30(k)  in  the  revised  rule. 

We  received  two  comments 
concerning  proposed  S  2.35(e)  "Federal 
research  facilities,"  both  from  members 
of  the  research  community.  The 
comments  stated  that  "institutional 
official  responsible  for  animal  care  and 
use"  should  be  substituted  for  "head"  of 
the  federal  agency,  because  authority  to 
administer  animal  care  may  be 
delegated  to  another  official  in  the 
agency  We  disagree  and  have  used  the 
language  appearing  in  the  Act.  The 
Department  is  not  involved  in  a 
determination  by  an  agency  "head"  to 
delegate  authonty  in  accordance  with 
agency  internal  procedure.  We  cannot 
by  regulation  place  this  authonty  at  a 
lower  level  than  that  legislated  by 
Congress.  No  change  is  made  in  the 
revised  rule 

Section  2.30(1}  Reviews.  Proposed 
S  2.35(b)(3)(i)  would  require  the 
Committee  to  make  all  research 
protocols  (ACUPs)  and  assurance 
statements  required  by  PUS  or  other 
funding  Federal  agencies  available  for 
review  upon  the  request  of  the 
Administrator,  to  assure  compliance 
with  the  Act  Department  inspectors 
would  be  required  to  maintain  the 
confidentiality  of  the  requested  matenal. 
Under  the  reorganization  described 
above,  the  responsibility  for  responding 
to  a  Departmental  request  ultimately 
rests  with  the  research  facility  or 
responsible  institutional  official  acting 
on  behalf  of  the  research  facility,  and  is 
included  in  {  2.30  in  the  revised  rule  as 
subsection  (1 ), 

We  received  529  comments  (504  from 
the  research  community  and  25  from 
members  of  the  general  public)  objecting 
to  the  requirement  to  make  all  protocols 
[ACUPs)  and  assurance  statements 
available  to  Al'HlS  Some  of  the 
concerns  focused  on  public  release  of 
the  materials.  Others  were  that  the 
requirement  exceeds  statutory  authority 
As  to  the  latter  concern,  the  Secretary 
has  authonty  under  the  Act  to  require 
protluction  of  all  ACUPs  and  assurance 
statements  as  part  of  the  authonty  to 
require  each  research  facility  to  show, 
upon  inspection,  that  the  provisions  of 
the  Act  are  being  followed  (7  U  S  C. 
214.Ma)(7)).  Section  18  of  the  Act 
authorizes  the  Secretary  to  make 
investigations  or  inspections  as  he  or 


she  deems  necessary  to  determine 
whether  any  provision  of  the  Act  or  the 
regulations  and  standards  have  been  or 
are  being  violated  (7  U.S.C.  2146(a)). 
Review  of  ACUPs  and  assurance 
statements  would  provide  important 
information  and  would  be  key  indicators 
as  to  whether  any  of  the  provisions  of 
the  Act  or  regulations  are  being  violated 
or  have  been  violated. 

We  understand  the  research  facilities' 
concern  with  public  release  of  these 
documents,  particularly  before  a 
violation  of  the  Act  or  the  regulations 
has  been  established.  Wc  agree  m  part 
with  commenters  who  stated  that  this 
material  should  not  be  retained  by 
USDA  and  possibly  subject  to  release  lo 
the  public  in  response  to  Freedom  of 
Information  Act  requests  to  USDA. 
Section  2.30(1)  is  revised  to  reflect  thai 
these  materials  will  not  be  removed 
from  the  research  facilities'  premises 
unless  there  has  been  an  alleged 
violation  or  the  material  is  needed  for 
an  investigation  or  other  enforcement 
purposes. 

Thirty-eight  commenters  requested 
clarification  as  lo  when  the 
Administrator  could  request  that 
"protocols"  and  assurance  statements 
be  made  available  for  review  by  the 
Department.  These  documents  would  be 
requested  whenever  there  is  reason  to 
believe  there  may  be  noncompliance 
with  the  Act  or  the  regulations,  when 
needed  to  investigate  possible  or  alleged 
violations,  and  when  needed  for  other 
enforcement  purposes 

Section  2.30(ml  Reports.  Proposed 
5  2  35(b){2)(iv)  would  require  that  any 
reports  required  by  proposed  §  2.35  be 
kept  on  file  at  the  research  facility  for  at 
least  3  years  and  be  made  available  for 
inspection  and  review  by  APHIS 
inspectors  and  any  funding  Federal 
agency.  We  did  not  receive  any 
comments  addressing  this  proposed 
requirement.  We  have  revised  the 
requirement  in  this  rule,  however,  to 
provide  that,  upon  notification  from  the 
Administrator,  research  facilities  must 
retain  records  for  more  than  3  years 
pending  completion  of  an  investigation 
or  proceeding,  as  required  by  J  2.81, 
This  18  a  nonsubstantive  change  because 
research  facilities  are  subject  to  the 
provisions  of  S  2.81. 

FVoposed  i  2.35(b)(2)(i)  would  require 
that  the  Committee  file  its  inspection 
certification  report  at  a  central  location 
at  the  research  facility.  We  are  including 
the  requirement  that  research  facilities 
mamtain  a  central  location  for  filing 
reports. 

The  proposed  rule  referred  to 
inspection  and  review  of  reports  by 
APHIS  inspectors.  We  have  revised 


these  provisiona  to  provide  for 
inspection  and  review  of  reports  by 
APHIS  officials  as  a  result  of  the  change 
in  terms  used  for  APHIS  personnel,  as 
described  in  a  related  document 
published  elsewhere  in  this  issue  of  the 
Federal  RaptHm,  docket  no.  88-013.  Part 
1 — "Definition  of  Terms."  The  term 
"APHIS  official"  as  defined  in  Part  1 
would  include  an  APHIS  inspector. 

The  research  facihty  is  ultimately 
responsible  for  retainLig  the 
Committee's  reports  and  assurance 
statements.  Accordingly,  this  provision 
has  been  placed  in  i  2.30  in  the  revised 
rule  as  paragraph  (m).  We  have  also 
revised  it  to  refer  to  any  rep>orts  required 
by  Part  2,  instead  of  (  2.35  as  originally 
propHised.  due  to  the  reorganization  of 
S  S  2.30  and  2.35. 

Section  2.31  Annual  report  of  research 
facilitiea.  Proposed  9  2.28  requires  each 
research  facihty  to  submit  an  annual 
report  to  the  Area  Veterinarian  in 
Charge.  This  was  proposed  under 
Subpart  B— "Registration."  We  beheve 
it  is  more  appropriate  to  include  this 
requirement  under  Subpart  C — 
"Institutional  Animal  Care  and  Use 
Committees  and  Other  Requirements  for 
Research  Facihties,"  since  it  apphes 
only  to  research  facilities.  Accordingly. 
it  is  redesignated  as  i  2.31  in  the  revised 
rule.  The  comments  we  received 
concerning  the  annual  report  refer  to 
proposed  S  2.28  cmd  we  will  refer  to  the 
proposed  section  and  paragraph 
designations  in  addressing  the 
substance  of  those  comments. 

General.  We  received  numerous 
comments  addressing  the  annual  report 
required  of  research  facilities,  the 
information  we  are  requiring  to  be 
included  in  the  report  and  the  proposed 
certifications  of  the  report. 

We  received  443  comments  (417  from 
the  research  community  and  28  from 
members  of  the  general  pubhc)  stating 
that  the  proposed  regulation  exceeds  the 
Department's  statutory  authority.  We 
believe  that  the  annual  report  and  its 
contents  are  not  only  authorized,  but  are 
mandated  by  the  Act  Section 
13(a)(7)(A)  of  the  Act  states  the 
Secretary  "shall  require  each  research 
facility  to  show  upon  inspection,  and  to 
report  at  least  annually,  that  the 
provisions  of  this  Act  are  being 

followed (7  U.S.C.  2143(a)(7)(A)). 

The  Act  goes  on  to  specify  information 
that  the  research  facilities  must  provide 
in  their  report  We  beUeve  that  the 
information  we  are  requiring  in  the 
report  is  either  specifically  required  by 
the  Act  or  is  necessary  to  enable  the 
Department  to  determine  if  the  facihty  is 
in  compliaiu%  with  the  Act  and  the 
regulations. 


We  also  received  168  comments  from 
the  research  community  objecting  that 
the  information  required  to  be  provided 
on  the  annual  report  would  involve 
extensive  record-keeping  and  reporting 
beyond  the  requirements  of  the  Act  The 
assurances  and  information  required  of 
research  facihties  by  \  2.28  are  required 
by  section  13  of  the  Act  This 
information  enables  the  Department  to 
inspect  for  compliance  with  the 
regulations  and  standards  under  the 
Act  and  enables  the  Secretary  to  submit 
the  comprehensive  and  detailed  annual 
written  report  to  Congress  required  by 
section  25  of  the  Act  (7  U5.C.  2155). 

We  received  456  comments  (431  from 
the  research  community  and  25  from 
members  of  the  general  pubUc) 
requesting  that  tiie  annoial  report  be 
revised  and  simplified.  They  also  stated 
that  S  2.28  as  proposed  would  require 
redundant  asstirances.  We  agree  that 
simplification  of  the  report  is  desirable, 
and  we  have  modified  the  report 
requirements  in  the  revised  rule. 

One  commenter  from  the  research 
community  stated  that  the  annual  report 
should  be  revised  to  include  all 
pertinent  Information.  We  are  currently 
reviewing  the  annual  report  form.  Form 
VS  18-23.  The  form  wih  be  updated  and 
revised  as  necessary  to  include  all 
information  that  will  now  be  required  by 
the  regulations. 

Two  commenters  from  the  research 
community  suggested  that  we 
incorporate  the  registration  update 
required  by  {  2.25  in  the  annual  report 
These  two  reporting  requirements  serve 
very  different  purposes.  We  believe  that 
combining  them  would  create  problems 
rather  than  simplify  matters.  "The 
registration  update  is  required  of  all 
registrants  every  3  years  so  that  the 
Department  can  maintain  accurate 
records  of  the  identity  and  location  of 
registrants.  The  annual  report  is.  as  its 
name  indicates,  a  yearly  report  required 
only  from  research  facilities.  Not  all 
registrants  are  research  facilities.  If  the 
two  difierent  reporting  requirements 
were  combined  for  the  research 
facilities,  yet  another  reporting  system 
would  have  to  be  devised  for  those 
registrants  who  are  not  research 
facihties,  to  avoid  unnecessary  or 
inapplicable  information  collection.  We 
believe  it  prudent  to  keep  these  two 
reporting  requirements  distinct 

Proposed  §  2.28(a).  As  proposed. 
S  2,28(a)  would  require  the  Chief 
Executive  Officer  (CEO)  of  the  facility, 
the  attending  veterinarian,  and  the 
chairman  of  the  Institutional  Animal 
Care  and  Use  Committee  (Committee)  to 
sign  the  annual  report.  Proposed 
S  2.28(b)(g)  would  require  a  statement 


by  the  CEO  that  the  attending 
veterinarian  and  the  Committee  have 
the  authority  to  enter  any  animal  area  to 
carry  out  their  responsibihties.  that  the 
Committee  has  satisfactorily  earned  out 
its  responsibihties.  and  that  the  facility 
is  in  comphance  with  the  Act 
regulations,  and  standards.  Section 
2.28(c)  would  require  the  attending 
veterinarian  and  the  Committee 
chairman  to  certify  the  annual  report  in 
accordance  with  58  2.40(e)[2)(iii)  and 
2.35(g)  of  the  proposed  rule. 

Fifty-five  commenters  from  the 
research  community  stated  that  only  the 
CEO  should  be  required  to  sign  the 
report  Ninety-six  commenters  from  the 
research  community  stated  that 
reference  to  the  "CEO"  in  proposed 
§  2.28(b)(9)  should  be  changed  to 
"institutional  official"  to  comcide  with 
the  PHS  Policy.  Four  commenters  from 
the  research  community  stated  that  the 
report  and  assurances  are  the 
responsibihty  of  the  facihty  and  should 
not  require  other  certification.  We  agree 
that  the  assurances  of  compliance 
required  in  the  report  are  the 
responsibility  of  the  institution,  not  the 
Committee  Chairman  or  the  attending 
veterinarian,  because  it  is  the  ultimate 
responsibihty  of  the  facility  to  ensure 
compliance  with  the  Act  and  the 
regulations.  Therefore,  we  are  revnsmg 
the  rule  to  require  that  the  aimual  report 
be  signed  only  by  the  CEO  or  a 
"responsible  institutional  official  with 
authority  to  bind  the  facihty,"  This 
revision  means  that  it  needn't  be  the 
CEO  who  signs  the  report  however  \ht 
instirjtional  official  who  does  sign  the 
report  must  be  authorized  to  bind  the 
facility.  We  originally  proposed  in 
S  2.28(a)  to  require  the  signature  of  all 
three  individuals  as  a  means  of 
detecting  noncompliance  at  facilities. 
For  example,  if  an  attending 
veterinarian  refused  to  sign  the  report 
we  would  suspect  that  he  or  she  was,  in 
some  way,  not  satisfied  with  the 
fdrility's  administration  of  the  program 
of  vetermary  care.  In  order  to  satisfy 
this  concern,  which  we  still  have,  we  are 
also  amending  proposed  {  2.28(a)  to 
include  a  mechanism  for  including  all 
dissenting  views  in  the  annual  report 
Th;s  IS  described  in  greater  detail  below 
under  the  discussion  of  proposed 
I  2  28(c). 

Proposed  §  Z28{b).  As  proposed. 
§  2.28(b)(1)  states  that  the  annual  report 
shall  "[sjhow  that  professionally 
acceptable  standards  governing  the 
care,  treatment  and  use  of  animals. 
*  *  *  were  followed  by  the  research 
facility:  *  *  *".  We  received  411 
comments  (386  from  the  research 
community  and  25  from  members  of  the 
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general  public)  objecting  to  u»e  of  the 
word    ihow '■  and  ttating  that  the  report 
can  only  itate  thit  fact,  not  »how  it.  We 
received  168  commentj  from  the 
research  community  •uggesting  that  we 
chani^e  "•how"  to    ensure"  or  "assure  " 
A  number  of  the  commenfer»  pointed 
out  that  facilities  must  show  their 
compliance  with  the  Act  and  regulations 
through  Inspections,  as  required  by 
section  13  of  the  Act  (7  U  S.C. 
2143(al(7)).  We  agree  with  the 
commenters  and  have  changed  "show" 
to  "assure"  In  t  2.31(h)(1)  of  the  revised 
rule  We  have  also  revised  the  rule  to 
require  assurance  that  professionally 
acceptable  standards  were  followed 
during  pre-  and  post  procedural  care,  in 
place  of  pre   and  post  surgical  care, 
t)ecause  adequate  veterinary  care  must 
{te  provided  for  all  procedurtrs  in 
accordance  with  the  Act. 

Proposed  i  2.28<b)(2)  requires  an 
assurHntie  in  the  annual  report  that  the 
pnncipal  investigator  has  considered 
alternatives  to  painful  prtKredures.  We 
received  313  comments  (^88  fnim  the 
research  community  and  25  from 
memb«T8  of  the  general  public) 
suggesting  that  we  combine  this 
assurance  with  profMised  paragraph 
IhlC)  and  that  we  rlanfy  paragraph 
(h)|2)  J»n)po8ed  paragraph  (b)(7) 
requires  the  names  and  numbers  of 
animals  up<m  which  painful  pnx-.etlures 
were  conducted  and  pain  rf  lieving  drugs 
were  withheld.  A  detailed  statement  of 
explanation  as  to  why  dr\igs  were  not 
used  must  t)e  «tla(.hed  to  the  annual 
report   We  disagree  with  the 
commenters  S^(  tiiin  13  of  the  Act 
requires  that  alternatives  t>e  (unsidered 
for  all  pro<;edure8  likely  to  produce  pain 
or  distress  (7  use   214.l(«)(7)(B)(i)) 
iTiis  requirement  applies  to  all  painful 
prtH;edures.  whether  or  nut  the  pain  is 
relieved   Accordingly   parHgraph  (b)(2) 
requires  assurances  that  allemativps 
were  considered  with  respect  to  all 
painful  pri><;e(tures.  n'ganiless  of 
whether  or  not  pain  relieving  dnigs  are 
used  or  withheld   fYnfM)»ed  paragraph 
(b)(2)  IS  far  broader  than  the  limited 
cmumstanres  covered  in  p.iragrHph 
(b)|7).  which  is  limited  to  painful 
pnM  edures  for  which  pain  rt- lieving 
dnigs  (finedlhetu  8.  analgesii  s,  or 
trrtnijuihzing  drugs)  are  withheld 

Hy  ilenign.  the  assurmu  e  reijuired  in 
propo.ied  p.irngrrt[>h  (b|U'l.  'hut 
altenialives  to  p.iinfiil  pnx  etlures  wrre 
consuliTvil.  pret  edci  profxiHcd 
paragraphs  (1))  (S)  and  JH)  whu  h  ((HK  em 
painful  or  polentinlly  painful 
prtM  edures   IVi.poHed  piiragraph  (b)(5) 
perliiiiiH  to  prn<  edures  invoUinx  no 
p»iin.  (listreHS.  or  u.ne  of  pam  relieving 
drugs   FYopoHi'il  pariigraph  (ti||h) 


pertains  to  patnfuJ  procedures  for  which 
pain  relieving  drugs  were  administered. 
The  assurance  required  in  |  2.28(b)(2) 
would  apply  to  the  procedures  In  the 
succeeding  paragraphs.  If  the 
requirement  for  assurance  that 
alternatives  to  painful  procedures  have 
been  considered  were  combined  with 
proposed  paragraph  (b)(7)  it  could  be 
construed  as  pertaining  only  to  those 
procedures  for  which  pain  relieving 
drugs  are  withheld,  contrary  to  the 
requirement  of  the  Act.  For  this  reason, 
no  changes  will  be  made  to  paragraph 
proposed  (b)(2)  in  the  revised  rule,  or  to 
Its  placement  within  the  section. 

Although  we  did  not  receive  any 
comments  concerning  the  specific 
pnivisions  of  proposed  |  2.2a<b)(3) 
which  requires  assurance  that  the 
facility  IS  adhenng  to  the  standards  and 
regulations  under  the  Act  and  that  an 
explanation  for  any  deviation  from  them 
be  attached  to  the  annual  report,  we  are 
revising  it  to  include  assurance  that  the 
facility  required  that  exceptions  to  the 
standards  and  regulations  be  specified 
and  explained  in  an  ACUP  and 
approved  by  the  Committee.  We  believe 
that  these  ciianges  are  consistent  with 
the  requirements  of  section  13(a)(7)  of 
the  Act  (7  U  S  C  2143(a)(7))  and  with 
Si  2.30  and  2.35  of  this  revised  rule 

We  received  391  comments  (366  from 
the  research  community  and  25  from 
meml>ers  of  the  general  public)  ob)ecting 
to  the  requirement  of  proposed 
paragraph  (b)(4)  that  the  annual  report 
slate  the  location  of  facilities  where 
animals  are  housed  or  used  in  actual 
research,  testing,  teaching,  or 
experimentation  One  commenter  stated 
a  concern  that  if  facilities  must  provide 
the  specific  sites  within  the  facilities 
where  animals  are  held,  the  information 
would  be  accessible  to  the  public 
Ihrttugh  the  Freedom  of  Information  Act 
and  could  compromise  their  security. 

It  is  necessary  for  APHIS  to  know  the 
location  of  animals  at  research  facilities 
in  order  to  inspect  all  animal  sites,  as 
re<|uired  by  the  Act  This  information  is 
essential  for  enforcement  purposes,  as 
evidenced  by  the  case  of  a  research 
facility  at  a  ma)or  university  which 
mrtintained  nonhuman  pnmates  for 
years,  hidden  fnim  APHIS  inspectors,  by 
failing  to  disclose  the  animrtl  site  to 
APHIS 

VN'e  believe  the  commenters'  concerns 
aliDut  rvveHling  the  location  of  animal 
areas  are  unwarranted  This  information 
hrts  l>«'en  required  in  the  annutil  report 
since  the  regulations  were  revused  in 
1972  to  ini  orfKirate  the  1970 
amendments  to  the  Act,  and  there  is  no 
indu  ation  that  a  facility's  security  was 
comprtimised  because  thinl  persons 


learned  the  whereabouts  of  laboratory 
animals  through  Freedom  of  Information 
Act  requests.  Furthermore,  once  APHIS 
has  inspected  a  facility,  an  inspection 
form  is  completed  which  details  the 
location  of  animals  at  each  site.  This 
form  IS  filed  with  the  Agency  and  may 
potentially  be  disclosed  through 
Freedom  of  Information  Act  requests. 
Therefore,  leaving  this  information  out 
of  the  annual  report  may  not  prevent 
third  persons  from  obtaining  the 
Information. 

We  are  clanfying  proposed  paragraph 
(b)(4)  in  the  revised  rule  to  also  require 
the  location  of  the  facility  or  facilities 
where  animals  are  held  for  future  use  in 
research,  testing,  teaching,  or 
expenmentation.  to  avoid  any  confusion 
that  we  are  only  requinng  this 
information  for  animals  m  actual  use. 

Since  deletion  of  this  requirement 
would  not  have  the  effect  intended  by 
the  commenters,  and  since  the 
information  is  necessary  for  the 
Department  to  comply  with  the  Act, 
paragraph  (b)(4)  will  remain  as 
proposed  excepl  for  the  above 
clarification. 

Thirty  five  commenters  from  the 
re8eart;h  community  stated  that  facilities 
should  be  required  to  identify  animals 
by  their  scientific  names  on  the  annual 
report,  rather  than  by  their  common 
names,  in  order  to  obtain  factual 
information  and  for  accuracy  in  the 
collection  and  utilization  of  the 
information.  One  commenter  stated  that 
this  information  is  necessary  for  the 
public  and  the  legislators,  so  that  policy 
regarding  the  use  of  animals  in  research 
can  be  appropnately  established. 
rVoposed  paragraphs  (b)  (5)  through  (R) 
of  {  2.28(b|  would  require  facilities  to 
"(s|tate  the  common  names  and  the 
numbers  of  animals"  maintained  or  used 
for  the  various  purposes  described  in 
those  paragraphs.  The  requirement  to 
identify  animals  by  their  common  names 
has  been  part  of  the  annual  report  since 
the  report  was  first  established  under 
the  IP'O  amendments  to  the  Act. 
Common  names  are  likewise  used  in  the 
Department's  annual  report  to  Congress. 
No  problems  or  difficulties  arising  from 
the  reporting  system  for  facilities  or  the 
use  of  common  names  of  animals  have 
t>€come  apparent  to  us  Based  upon  our 
experience,  we  do  not  believe  that  it  is 
necessary  to  require  use  of  scientific 
names  on  annual  reports  We  received 
92  rommenis  from  the  research 
ci>mmunity  stating  that  the  requirement 
of  proposed  S  2.2a(b)(61  to  report  the 
number  of  animals  "upon  which 
experiments,  teaching,  research,  surgery. 
or  tests  were  conducted  involving 
accompanyuiR  pain  or  distress  to  the 


animals"  with  the  use  of  pain  relieving 
drugs,  and  of  proposed  {  2.28(b)(7)  to 
report  the  number  of  animals  similarly 
used  but  for  which  the  use  of  pain 
relieving  drugs  would  adversely  affect 
the  procedures  and  are  withheld, 
exceeds  the  Department's  statutory 
authority.  Proposed  paragraph  (b)(7) 
also  provides  that  "[a]  detailed 
statement  on  the  procedures  producing 
pain  or  distress  in  these  animals  and 
explaining  the  reasons  such  drugs  were 
not  used  shall  be  attached  to  the  annual 
report."  Thirty  comjnenters  from  the 
research  community  objected  to  this 
requirement  as  exceeding  the  statutory 
authority,  and  369  commenters  (344  from 
the  research  community  and  25 
members  of  the  general  public)  objected 
to  this  requirement  and  suggested  that 
we  change  it  to  conform  with  the 
statutory  language  which  requires 
"information  on  procedures  likely  to 
produce  pain  or  distress  in  any 
animal (7  U.S.C.  2143(a)(7)(B)). 

We  disagree  with  these  commenters; 
we  have  the  statutory  authority  to 
require  the  information  in  the  form 
proposed. 

One  of  the  stated  purposes  of  the  Act 
is  to  "insure  that  animals  intended  for 
use  in  research  facihties  *   *   *  are 
provided  humane  care  and 

treatinent; (7  U.S.C.  2131). 

Another  is  to  provide  requirements  to 
"ensure  that  animal  pain  and  distress 
are  minimized  *   *   *  with  the 
appropriate  use  of  anesthetic,  analgesic, 
tranquilizing  drugs,  or 

euthanasia; (7  U.S.C. 

2143(a)(3)(A)).  Accordingly,  section 
13(a)(3)(E)  of  the  Act  allows  "exception 
to  such  standards  *   *   *  only  when 
specified  by  research  protocol  and  that 
any  such  exception  shall  be  detailed 
and  explained  in  a  report  outlined  under 
paragraph  (7)  and  filed  with  the 
Institutional  Animal  Committee"  (7 
U.S.C.  2143(a)(3)(E)).  Paragraph  (7)(A)  of 
section  13(a)  of  the  Act  mandates  that 
the  Secretary  "shall  require  each 
research  facility  to  show  upon 
inspection,  and  to  report  at  least 
annually,  that  the  provisions  of  this  Act 
are  being  followed  and  that 
professionally  acceptable  standards 
governing  the  care,  treatment,  and  use  of 
animals  are  being  followed  by  the 
research  facility  during  actual  research 
or  experimentation,"  (7  U,S,C, 
2143(a)(7)(A)).  Paragraph  (7)(B)  of 
section  13(a)  requires  research  facilities 
to  provide: 

(i)  Information  on  procedures  likely  to 
produce  pain  or  distress  in  any  animal  and 
assurances  demonstrating  that  the  principal 
investigator  considered  alternatives  to  those 
procedures; 


(ii)  assurances  satisfactory  to  the  Secretary 
that  such  facility  is  adhering  to  the  standards 
described  in  this  section;  and 

(iii)  an  explanation  for  any  deviation  from 
the  standards  promulgated  under  this  section. 
(7  U.S.C.  2143(a)(7)(B)). 

We  believe  that  these  provisions  of 
the  Act  authorize  the  Secretary  to 
require  the  common  names  and  the 
numbers  of  all  animals  upon  which 
painful  procedures  were  conducted.  The 
required  information  is  necessary  to 
enable  us  to  determine,  upon  inspection 
and  through  annual  reports  of  facilities, 
that  the  Act  is  being  complied  with,  and 
that  the  intent  of  Congress — to  ensure 
that  research  animal  pain  and  distress 
are  minimized — is  being  advanced.  The 
Agency  must  be  able  to  make  this 
determination  in  order  to  fulfill  our 
annual  reporting  obligation  to  Congress, 
in  accordance  with  section  25  of  the  Act 
(7  U.S.C.  2155). 

The  additional  requirement  in 
proposed  S  2.2a(b)(7)  for  a  detailed 
statement  explaining  the  reasons  why 
pain  relieving  drugs,  which  are  required 
by  the  Act  unless  it  is  scientifically 
necessary  to  withhold  them,  were  not 
used,  is  mandated  by  section  1 1  of  the 
Act,  as  set  forth  above.  The  stalpment  is 
a  necessary  component  of  a  facility's 
assurance  that  the  provisions  of  the  Act 
are  being  followed,  "that  professionally 
acceptable  standardb  governing  the 
care,  treatment,  and  use  of  animals  are 
being  followed  by  the  research  facility 
during  actual  research  or 
experimentation,"  and  that  the  "facility 
is  adhering  to  the  standards  *  *  *"  (7 
U.S.C.  2143(a)(7)  (A)  and  (B)).  Current 
S  2.28(a)(4)  contains  a  siniilar 
requirement  for  a  "brief  statement" 
explaining  why  pain  reUeving  drugs 
have  been  withheld.  We  beUeve  the 
proposal  to  require  a  detailed  statement 
of  reasons  for  not  using  pain  relieving 
drugs  reflects  the  intent  of  Congress  in 
amending  the  Act  and  that  this 
requirement  is  mandated  by  section  13 
of  the  Act  (7  U.S.C.  2143(a)).  For  these 
reasons,  paragraphs  (b)  (6)  and  (7) 
remain  as  proposed  in  S  2.31  of  the 
revised  rule. 

Six  commenters  from  the  research 
community  stated  that  the  requirement 
of  proposed  S  2.28(b)(8)  to  report  the 
number  of  animals  being  bred 
conditioned  or  held  for  use,  teaching, 
testing,  experiments,  research,  or 
surgery,  but  not  yet  used,  should  be 
revised  to  reflect  more  accurately  the 
number  of  animals  held  for  use  but  not 
used.  One  commenter  expressed 
concern  that  the  number  of  unused 
animals  at  a  facility  is  highly  variable 
and  changes  daily  so  that  the  annual 
report  would  not  provide  an  accurate 
figure.  It  would  also  not  be  an  accurate 


means  of  determining  the  number  of 
animals  held  by  all  facilities  since 
animals  are  transferred  between 
facilities  and  would  be  counted  multiple 
times.  In  addition,  some  animals  may  be 
used  in  a  procedure,  and  then  held  for 
another  use,  and  would  be  counted  a! 
least  twice:  once  as  an  animal  used  for 
teaching,  testing,  experiments  research, 
or  surgery  under  paragraphs  (b)  (5).  (6). 
or  (7).  and  a  second  time  as  an  animal 
being  bred  conditioned,  or  held  for  use. 
teaching,  testing,  an  experiment- 
research,  or  surgery  under  paragraph 
(b)(8). 

We  do  not  believe  that  it  is  necessary 
to  revise  paragraph  (b)(8).  That 
paragraph  requires  an  accounting  of  all 
animals  that  have  not  yet  been  used  and 
are  being  bred,  conditioned,  or  held  for 
future  use  by  a  facitity.  It  is  true  that  a 
transferred  animal  would  be  included  in 
the  armual  report  of  each  facility  in 
which  it  is  placed  since  it  would  be 
"new"  to  that  facility.  It  is  also  true  that 
an  animal  that  was  used  in  a  procedure 
that  is  completed  and  is  being  held  for 
use  in  another  procedure  would  be 
included  under  paragraph  (b)(8). 

We  received  314  comments  (289  from 
the  research  community  and  25  from 
members  of  the  general  public) 
suggesting  that  the  substance  of 
paragraph  (b)(8)  should  be  combined 
with  paragraph  (b)(4)  so  that  there  is  a 
single  requirement  for  reporting  the 
number  of  animals  at  a  facility.  We 
disagree.  Proposed  paragraph  (b)(4)  of 
§  2.28  pertains  to  location  of  animals  at 
a  facility,  not  the  number  of  animals 
These  are  two  distinct  reporting 
requirements  which  the  Department 
uses  separately  in  the  Department  s 
annual  report  to  Congress.  Combining 
these  requirements  would  complicate 
our  reports  and  would  not  reduce  the 
effort  required  of  reporting  facilities  to 
present  this  data.  Since  there  would  be 
no  beneficial  effect  gained  from 
adopting  the  commenters'  suggestion, 
both  requirements  remain  in  the  re\nsed 
rule. 

Proposed  paragraph  (b)(9)  of  J  2.28 
would  require  a  statement  by  the  CEO 
in  the  annual  report  stating:  (1)  That  the 
attending  veterinarian  and  the 
Committee  members  have  authonty  to 
enter  any  animal  area  in  the  facility  at 
any  reasonable  time  to  carry  out  theu- 
responsibilities  under  the  regulations;  (2) 
that  the  Committee  has  satisfactorily 
carried  out  its  responsibilities:  and  (3) 
that  the  facility  is  in  compliance  with 
the  Act,  regulations,  and  standards.  We 
received  305  comments  (280  from  the 
research  community  and  25  from 
members  of  the  general  public)  stating 
that  the  statement  concerning  access  by 
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i.h«  attendlrvti  vctennanan  and  the 
(^onimitfee  memlxir*  tu  animal  areai  i« 
r»r<hiniJant  and  unnetesiwiry  betauie  it 
wuuld  b«!  intliided  within  the 
aaaurantet  of  compliance  required  in 
propt)»ed  paraKT-aph*  (b)  (1)  and  (3)  The 
(;omm«nt(!r»  also  ob|eclcd  to  requmnji 
the  CEO  •  iiKnature   We  t)«hfV8  it  is 
appropnate  to  rtn^uire  a  goparate 
»tat.;ment  by  the  CEU  addrvs.ninx  th.-se 
Ihrvo  concerns   Al though  paragraphs  |b) 
(1)  and  (3)  of  proposed  |  2  28  generally 
ttcldr»?ss  compliance  with  the  standards 
and  regulations,  we  fe»'l  it  is  imp<jrtant 
that  the  CKO  or  rvsponsihie  institutional 
official  with  authonty  to  bind  tho  facility 
\HfaT  reniKjndibility  for  assuring  that  the 
statements  made  in  the  annual  n-fxjrl 
are  accurate  and  that  the  facility  is  in 
lompiiance    We  belifve  thai  this 
accountability  is  ne<.e».sary  to  ensure 
that  the  annual  rvporis  are  ineHiiingful 
and  reliable. 

For  the  reasons  provided  abnive  in 
conne<.tion  with  pniposed  |  Z.2H^ii\. 
either  the  Chief  Kvecutive  Ufru  er  or  the 
"responsible  institutional  official  with 
authority  to  binil  the  facility"  may  make 
the  r»Mjjired  stali-ment  in  the  annual 
report,  and  |  2.Jllbl!y)  is  revised 
ai  (.orilinsly,  in  response  to  the 
comments  received 

Tliirly  sevi-n  commenter*  fmin  the 
research  community  stated  that  the  terra 
■re«»otiab>ie  time"  in  pn)p<ised 
i  2  2a(bK4)  should  be  liefined.  and  344 
cnn-.menters  (319  from  the  research 
I ommunity  and  25  members  of  the 
K»meral  publii)  staled  th<it  the 
Committee  members  should  not  be 
ftlldwed  unrestru  ted  entry  to  anim.d 
iirviis  at  any  time  if  entr>'  would 
interfere  with  onxoinK  rese.irt  h  or  the 
pnjtet:tion  of  proprietary  information, 
lliirly  commenter*  sii>«csted  that  the 
Committee  memtieri  and  the  HttendinK 
veterinHnciii  should  have     reasonable 
rtirens  ■  to  animal  areas  insteaii  nf 

authority  to  enter  any  aninial  area,  at 
any  reasonable  time"  as  pniposed.  The 
coni;nei'.!i'rs  slated  that  allowing 
reasiit\,il.ii'  a(  (  ess  would  prvvent  undue 
dislurtirtix  e  of  the  animals  or  controlled 
etiviniiiinental  conditions,  prevent 
interference  with  revarch.  and  would 
protect  proprietary  information  The 
<  ommenlers  » iiK>l'"*''"d  l^"'  "reasonable 
access"  would  rtvjuire  consultation  with 
the  pruuipal  investigator  before  entry 
into  an  animal  area  if  researtJi  is  being 
conducted,  unless  the  C^mimittee  has 
reason  to  Ix-lievt  there  is  ■  pniblem 
relatetl  to  animal  welfare 

Wb  do  no!  t>elieve  that  "reastinabie 
lime"  requires  additioriiil  danfu  ation  in 
the  regulation*   Reseanii  facilities  can 
clarify  what  i«  a  rea»t)nabk  time 
through  their  written  procedures  or 


through  guidelines  issued  by  the  CEf3  or 
responsible  institutional  official  with 
authonty  to  bind  the  facility   As 
previously  explained  in  the  discussion 
of  Subpart  C  under  the  subheading, 

I  2  vkc]."  It  IS  not  our  intent  to 
interfere  with  ongoing  research,  but  we 
feel  strongly  that  the  Committee  must 
have  authority  to  enter  all  animal  and 
n-seanJi  areas  at  any  reasonable  time 
without  having  to  fulfill  formal 
priM  edures  as  a  prerequisite,  and  that 
the  attending  vetennanan  must  have 
authonty  to  enter  all  animal  or  research 
areas  at  any  time  in  order  to  ensure 
compliance  with  the  pn>gram  of 
ade<)uate  vetennary  can.  Section 
2  31fb)(9|  IS  revised  to  reflect  this 
change.  We  do  not  intend  that  the 
C(jmmittee  and  attending  vetennanan 
make  a  practice  of  barging  into  animal 
areas,  and  in  this  respect  we  agree  that 
the  principal  investigator  should  be 
consulted  as  the  commenter  suggests 
We  do  not  believe  it  is  appropnate  to 
include  a  requirement  for  this  in  the 
regulations,  however  F^ch  facility  is 
free  to  establish  guidelines  or  a  policy 
regarding  consultation  and  to  establish 
Its  own  wntten  procedures.  We  will 
retain  the  requirement  that  the  annual 
report  contain  a  statement,  signed  by 
the  C.y.O  or  respcmsible  institutional 
offu  lal.  certifying  that  the  Committee 
memt)er»  have  authonty  to  enter  any 
animal  or  research  area  at  any 
reasonable  time  in  order  to  carry  out 
thi'ir  responsibilities,  and  that  the 
altending  vetennanan  is  permitted 
access  to  all  animal  or  research  areas  at 
any  time. 

I'rvpiist'd  ^  2  28(cl  We  proposed  in 
S  2  2H((  )  that  the  annual  report  be 
certified  by  the  attending  vetennanan 
and  the  Committee  C'hairman.  in 
addition  to  b«-mg  signed  by  the  CEO 
under  paragraph  (a)   We  also  prtiposed 
in  i  2  2H((  1  that  the  annual  report 
indicate  the  concum'nre  or 
nonconcurrence  of  the  nonaffiliated 
nii-ml»»'r  of  the  Committee 

hour  commenters  from  the  research 
(  uminunity  slated  that  the  report  and  its 
assurances  should  be  the  respon.sibility 
of  the  CEO  and  should  not  require  any 
other  certification.s   We  received  370 
comments  (345  from  the  research 
( (immunity  and  25  from  members  of  the 
general  publu  1  stating  that  the  entire 
paragraph  should  be  deleted  since  the 
signature  of  the  CEO  required  in 
paragraph  (a)  would  be  sufficient   One 
(  ummenter  was  Loncemed  that  the 
proposed  c*;rtification  requirements 
improp«;rly  placed  the  tiurden  of 
respoiimbility  for  the  facility  s 
compliance  on  the  attending 
vetennanan  and  the  C'ommittee 


Chairman,  and  that  at  most  they  should 
be  required  certify  to  performance  of 
their  duties  and  fulfillment  of  their 
responsibilities.  Others  were  concerned 
with  the  veto  power  given  the  attending 
vetennanan  and  the  Committee 
Chairman,  and  the  potential  for  abuse. 
One  commenter  noted  that  requiring  the 
attending  vetennanan  to  certify  the 
annual  report  could  place  members  of 
the  Committee  at  odds  with  each  other 
by  giving  one  member  the  power  that 
the  Committee  us  a  whole  should  have, 
and  that  this  would  undermine  the 
ability  of  the  Committee  to  perform  its 
intended  role. 

Having  considered  the  comments,  we 
have  determined  that  only  the  CEO  or 
responsible  institutional  official  with 
authority  to  bind  the  facdity  need  sign 
and  certify  the  annual  report.  Therefore, 
we  are  deleting  the  requirement  from 
proposed  |  2.2B(c)  that  the  attending 
vetennanan  and  Committee  Chairman 
certify  the  annual  report.  The 
requirement  that  the  CEO  or  responsible 
institutional  official  sign  the  annual 
report  is  already  contained  in  paragraph 
(h)  of  i  2.31  in  the  revised  rule,  and  we 
are  adding  a  requirement  that  this 
official  must  also  certify  the  report. 

We  received  179  comments  from  the 
research  community  stating  that  the 
requirement  contained  in  proposed 
i  2.28(c|  that  the  nonaffiliated  member 
of  the  Committee  indicate  concurrence 
or  noncnnrurri'nce  with  the  annual 
report  should  be  deleted  Three 
members  of  the  general  public  and  one 
member  of  the  research  community 
stated  that  the  annual  report  should 
reflect  all  dissenting  opinions,  and  not 
single  out  the  nonaffiliated  member  of 
the  Committee  Some  of  the  commenters 
pointed  out  that  the  Art.  in  Section  13. 
provides  a  mechanism  for  filing  a 
minonty  view  in  connection  with  the 
inspection  certification  report  prepared 
by  the  Committee  ["  V  S  C 
2143|b)(4)(.'\))  The  commenters  further 
point  out  th<it  the  Committee  report  is 
separate  from  the  annual  report  of  the 
facility,  and  that  the  nonaffiliated 
member's  view  would  appear  to  be 
irrelevant  for  purposes  of  submitting  the 
facility's  annual  report 

Upon  reconsideration  of  the 
requirement  we  agree  with  the 
commenters  that  the  emphasis  on  the 
concurrence  or  nonconcurrence  of  the 
nonaffiliated  member  of  the  Committee 
should  be  broadened  to  provide  for  the 
concurrence  or  nonconcurrence  of  any 
member  of  the  Committee.  We  have 
revised  this  requirement  to  give  all 
members  of  the  Committee  an  equal 
opportunity  to  express  a  minonty  or 
nonconcumng  view  To  assure  that  the 


members  are  afforded  this  opportunity, 
the  CEO  or  responsible  institutional 
official  with  authority  to  bind  the  facility 
will  be  required  to  certify  that  he  or  she 
circulated  the  report  to  the  Committee 
members  for  their  review  and  that  each 
was  advised  that  they  could  add  a 
minority  report  or  indicate  their 
nonconcurrence.  We  intend  that  the 
report  would  be  circulated  to  each 
member  with  an  attached  routing  slip 
containing  a  blank  space  in  which  the 
member  could  indicate  that  he  or  she 
read  the  report  and  concurred  or  did  not 
concur,  and  that  he  or  she  was  attaching 
a  minority  report  to  be  included  with  the 
annual  report  The  slip  would  be 
replaced  with  a  new  blank  slip  for  each 
Committee  member's  review.  In  this 
manner,  confidentiality  between  the 
responsible  Institutional  official  and 
between  each  member  of  the  Committee 
would  be  maintained.  The  annual  report 
must  contain  a  space  in  which  the  CEO 
or  responsible  institutional  official 
states  that  all  Committee  members  had 
an  opportunity  to  indicate 
nonconcurrence,  and  to  state  whether 
any  minority  reports  are  attached.  As 
stated  above,  the  CEO  or  responsible 
institutional  official  would  be  required 
to  certify  these  statements. 

We  beheve  that  this  requirement  will 
allow  each  member  an  opportunity  to 
express  dissent  from  the  annual  report 
and  that  his  or  her  opinion  will  be 
forwarded  to  the  Department  This  is 
particularly  important  for  ensuring  that 
the  nonaffiliated  member  is  not 
excluded  from  Committee  functions.  The 
nonaffiUated  member's  purpose  is  to 
provide  representation  for  general 
community  interests,  and  this  may  or 
may  not  result  in  that  member  being  at 
odds  with  the  other  members  of  the 
Committee.  We  are  aware  of 
circumstances  where  the  nonaffiliated 
member  of  the  Committee  has  been 
prevented  from  meaningful  participation 
in  Committee  functions  or  shut  out  of 
Committee  meetings  altogether  because 
he  or  she  presents  a  contrary  or 
unpopular  view.  This  mechanism  should 
alert  the  Department  to  the  need  for 
further  inspections  or  investigations  of 
the  facility.  Accordingly,  S  2-28{c)  is 
revised  to  provide  for  the  concurrence  or 
nonconcurrence  of  all  members  of  the 
Committee  with  the  annual  report. 

Section  2.35    Institutional  Animal  Care 
and  Use  Committee 

The  remaining  provisions  of  \  2.35  in 
the  revised  rule  are  those  areas  either 
specifically  assigned  by  the  Act  to  the 
Committee  or  necessary  to  implement 
the  provisions  of  the  Act  which  mandate 
Committee  action.  Many  of  the 
comments  we  received  concerning  \  2.35 


as  proposed  have  been  addressed  under 
the  headings,  "Introduction,"  "General," 
and  "Reorganization  of  §S  2.30  and 
2.35."  The  comments  we  received 
addressing  the  remaining  provisions  are 
discussed  below.  Unless  otherwise 
noted,  the  comments  were  received  from 
members  of  the  research  community. 

General.  We  received  a  number  of 
comments  addressing  proposed  {  2.35 
and  the  role  of  the  Committee  in  general. 
Some  comments  were  made  concerning 
use  of  the  Committee  as  an 
instrumentality  of  the  facility,  both  for 
enforcing  the  regulations  and  for 
performing  tasks  assigned  to  the 
facilities  by  the  Act  The  reassignment 
of  responsibilities  is  fully  detailed  in  a 
preceding  section  of  this  supplementary 
information,  under  the  heading, 
"Reorganization  of  §S  2.30  and  2.35." 

Two  commenters  from  the  general 
public  stated  that  the  Committees  were 
not  given  adequate  authority  in  the 
proposed  regulations.  The  Act 
prescribes  the  areas  of  authority 
delegated  to  the  Committee  and  the 
revised  rule  is  in  accordance  with  the 
Act.  The  research  facihties  remain  free 
to  delegate  authority  to  the  Committee 
to  perform  additional  duties  on  behalf  of 
the  facihty.  We  beUeve  it  is  best  to  leave 
this  determination  to  the  research 
facilities. 

Fourteen  members  of  the  general 
public  commented  that  the  Department 
should  promulgate  national  standards, 
instead  of  delegating  responsibility  to 
the  Committees.  We  are  proposing  to  do 
so  in  the  proposed  rule  for  Part  3 — 
"Standards,"  published  elsewhere  in 
this  issue.  [See  companion  docket  no. 
87-004.)  Part  3  provides  the  standards 
for  the  humane  handling,  care, 
treatment  and  transportation  of 
different  animals  covered  by  the  Act. 
The  Act  requires  that  the  Committees 
inspect  the  facihties  for  compliance  with 
the  Act  and  regulations  and  assess  and 
report  on  animal  care  at  the  facility.  The 
Committee  is  necessarily  responsible  for 
approving  deviations  from  the  standards 
as  part  of  its  duties  under  the  Act 
however  it  does  not  set  the  standards. 
We  believe  the  concern  of  the 
commenters  has  been  addressed  in 
proposed  Part  3. 

We  received  168  comments  objecting 
to  proposed  S  2.35,  on  the  basis  that  it 
would  require  extensive  recordkeeping 
and  reporting  requirements  beyond 
those  required  by  the  Act  We 
acknowledge  that  §  2.35  will  add  new 
recordkeeping  and  reporting 
requirements,  however,  these  are  all 
mandated  by  the  Act  and  are  necessary 
in  order  to  assure  compUance  with  the 
Act  regulations,  and  standards. 


Membership.  We  received  2 
comments  from  members  of  the  general 
public  suggesting  that  the  regulations 
provide  protection  for  Committee 
members  from  possible  repnsals 
Similar  committees  have  existed  in 
accordance  with  the  PHS  Policy  at 
institutions  receiving  grants  cr  awards 
under  the  Health  Research  Extension 
Act  of  1985,  without  incident  to  our 
knowledge.  We  do  not  feel  it  necessary 
to  include  regulations  to  protect 
Committee  members  at  tins  time. 

Two  commenters  stated  that  having 
the  chief  executive  officer  (CEO)  of  the 
research  facility  select  the  Committee 
members,  as  proposed  in  \  2.35(a)12). 
biases  the  Committee.  Section  13(b)(1) 
of  the  Act  states  that  "(ejach  Committee 
shall  be  appointed  by  the  chief 
executive  officer  of  each  such 

facihty (7  U.S.C.  2143(b)(1))  This 

is  njt  a  matter  within  the  E>epartment  s 
discretion  and  the  regulation  will 
necessarily  remain  as  proposed. 

We  received  465  comments  (440  from 
the  research  community  and  25  from 
members  of  the  general  public)  stating 
that  the  CEO  should  be  allowed  to 
delegate  his  or  her  responsibilities  under 
the  Act  Delegation  of  authority  is  a 
matter  left  to  the  facihties  in  accordance 
with  their  charter  and  by-laws. 
Delegation  should  only  be  to  an 
administrative  official  who  is  not 
involved  in  the  actual  conduct  of 
research,  however,  in  order  to  comply 
with  the  intent  of  the  Act  that  the 
Committee  members  be  selected  by  a 
legally  responsible  official  who  is  in  a 
position  to  select  a  suitable  Committee 
as  described  by  the  Act  No  change  is 
required  in  the  regulations  since  this  is 
an  internal  institutional  matter 

Paragraph  (a)(4)  of  proposed  {  2  35 
states  that  Committee  members  "shall 
possess  sufficient  ability  to  assess 
animal  care,  treatment  and  practices  in 
experimental  research  as  determined  by 
the  needs  of  the  research  facility  "  One 
commenter  expressed  concern  that  the 
paragraph  seems  to  state  that  each 
individual  Committee  member  must 
possess  "expertise"  in  animal  care, 
treatment,  and  practices  in  expenmental 
research.  The  commenter  recommended 
that  the  paragraph  be  clarified  to  state 
that  the  Committee  as  a  whole  must 
have  this  expertise,  but  not  each  and 
every  single  member.  We  disagree  wnlh 
the  commenter.  The  plain  language  of 
paragraph  (a)(4)  is  sufficiently  clear  and 
is  taken  from  the  Act  which  provides 
that  Committee  members  must  have 
sufficient  ability  to  assess  ammal  care, 
and  related  matters.  Committee 
members  must  possess  some  knowledge 
of  animals,  but  "expertise"  in  these 
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uraas  is  no!  t^uirwd.  ThU  •bllity  la 
r«<iuir«d  for  c.m.h  of  the  Conimitte« 
ni«mber».  nol  |u«t  for  the  Committee  ■• 
a  whole  Another  commenter  itated  that 

special"  ahilily  to  asset*  animal  care 
shtiuKi  not  be  required   It  is  nut 
I'lirsKraph  I*!  requires    sufficient 
ability  to  assess  animal  care,  not 

»peual"  ability   Section  2-i.S(8)(41 
remains  as  onuinally  pn)p<)»«'d. 

Par««raph  |<K^I(i)  of  prT>p<)sed  |  2.J5 
states  that  of  the  (A)mmittee  member*. 
■  At  leajt  one  shall  l>«  a  l)<K:lor  of 
Veterinary  Medaine  who  is  the 
attending  velennanan  for  the  researt.h 
facility  and  who  is  accredited  tiy  the 
I!  S.  liepartmeril  of  Agriculture  in 
accordance  with  r'^vulations  issued  by 
the  Secretary  under  the  Animal  Welfare 
A(  !.    '    *    •   ■  .\s  sKplrtined  in  a  rvlaled 
d(x;ument  published  el»ewh«Te  in  this 
issue  of  the  F»d«r«l  Rej<i»«»c.  docket  no 
8«--013.  Part  1—  Definition  of  Terms, 
we  are  removing  r»'fer«»nces  to 
"accreditation  ■  from  these  rfgulalions 
pending  the  [Vpartment  s  rvnaming  and 
development  of  standards  for  the 
Animal  W<^lf*re    accreditation 
program. 

We  re<eived  IVJfl  comments  |J"J  fmm 
the  rrsearr.h  (ommunity  and  25  frtim 
members  of  ihe  (jeneral  publu  )  stating 
that  resean  h  focilities  should  be  given 
the  Texihiliiy  of  asaigning  another  staff 
vetennanan  to  the  Committee  In  place 
of  the  attending  vetennanan  There  is 
nothing  in  the  A<  t  or  regulations  to 
prevent  research  facilities  from 
delegating  the  duties  of  the  attemling 
veterinarian  on  the  Committee  to 
another  velennanan.  however,  final 
r««p<Jn8ibility  f.ir  those  duties  rests  with 
Ihe  attending  velennanan.  S«-clion 
2..5fMaMSl  IS  revised  to  clanfy  that  the 
duties  of  the  attending  vetennanan  may 
twj  delegated  to  a  staff  vetennanan 

F>Toposed  paragraph  (a)IM(ii)  of 
pmposed  I  2^^  would  require  that  of 
the  (A)mmiltee  memlwrn.    At  least  one 
shall  ni>l  tie  affiliated  in  any  way  with 
su(  h  fscility  other  than  as  ■  mcml>er  of 
Ihe  Committee  and  shall  not  l)e  a 
meml)rr  of  the  immediate  family  uf  a 
per»«)n  who  is  affilialeil  with  iu<  h 
facility   The  Secretary  intends  that  sui  h 
person  will  provide  representation  for 
generitl  community  interests  in  the 
prtiper  (are  and  treatment  ot  animals 
ITie  retjuirement  to  have  a  nonaffiliated 
Commillee  meml)er  is  contained  in 
section  IJ  of  the  Act  |7  U  SC 
214J<bHl)(B|)   We  re<eiv«Kl  many 
(omments  tonienung  the  s«le<  tion  of 
the  nonaffiliated  member,  particularly 
friim  the  general  public   We  received 
1  5ta  comments  from  memliers  of  the 
k'-neral  pubihc  slating  thai  the 
r.'gulations  should  ensure  thai  the 


nonaffiliated  member  of  the  Committee 
IB  a  vigorous  and  effective  community 
^^•pr^•sentatlve  and  should  not  b« 
required  to  possess  the  medical  ability 
to  assess  animal  care.  In  other  words, 
any  person  interested  in  the  humane  use 
of  animals  could  serve  on  the  Committee 
as  the  nonaffilidted  member.  One 
commenter  from  the  research 
community  sugj^ested  that  the 
nonaffiliated  member  be  selected  fnjm  a 
list  of  candidates  nominated  by 
recognized  humane  groups.  Under  the 
statute,  and  as  provided  in  the 
regulations,  the  CKO  of  the  research 
facility  appoints  the  members  of  the 
Committee  Other  than  the  cntena 
provided  by  the  Act  and  the  regulations 
promulgated  under  the  Act,  we  do  not 
feel  It  IS  appropriate  to  dictate  the 
manner  of  selection  or  to  define  further 
the  members'  attributes.  Neither  the  Act 
nor  the  regulations  require  that  the 
nimaffiliated  member  be  a  vetennanan 
iir  medically  trnined 

Nine  members  of  the  general  public 
and  1  commenter  from  the  research 
community  stated  that  there  should  be 
more  than  one  nonaffiliated  member 
serving  on  the  Committee  The  Act 
requires  that  "at  least  one  member — (i) 
shall  not  be  affiliated  in  any  way  with 
such  facility  other  than  as  a  member  nf 

the  Committee [7  U  S  C 

214.1|b)(lMBl(il).  The  research  facility 
(  (in  determine  to  have  more  than  one 
nonaffiliated  member  but  only  one  is 
stafulonly  required   Se<:tion  2.35(8)(5)(ii) 
n-mains  at  onginally  proposed 

JYoposed  paragraph  (a)|61  of  {  2.35 
would  provide  that  "|ilf  the  committee 
consists  of  more  than  three  members  not 
more  than  three  members  shall  t>e  from 
the  same  administrative  unit  of  such 
facility,   •   •   •••  We  received  4«5 
(omments  (440  from  the  research 
community  and  25  from  members  of  the 
general  public)  requesting  that  the  term 

administrative  unit"  be  defined   We 
have  done  so  in  a  related  document. 
diH  ket  no  88-013.  Pari  1— ■Definition  of 
Terms."  published  elsewhere  in  this 
iHSue   The  term  "administrnlive  unit" 
would  mean  the  following 

the  iir)jMniMliim«l  or  managemeni  unit  at 
Ihi"  ilepnrtmt-iilrt!  level  of  ■  research  frtcillty 

Paragraph  D  of  pmposed  |  2.33(a) 
requinrt  thai  the  facility  maintain  a 
(  urrent  litt  of  Committee  members 
(  ontaining  their  names,  degrees, 
posiiions,  qualtfication*.  addresses,  and 
telephone  numb«r».  Th«  attending 
vetennanan  must  maintain  a  copy  of  the 
(  urren!  list  and  it  must  t)e  available  for 
inspection  by  APHIS  officials  We 
rei;eived  4U2  comments  (4fl7  from  the 
re»»;an;h  community  end  25  from 
memU'rs  of  Ihe  general  public)  stating 


that  home  addresses  and  telephone 
numbers  of  the  Committee  members 
should  not  be  a  part  of  the  records 
accessible  to  the  public  and  108 
comments  stating  that  only  the 
Committee  Chairman's  business  address 
should  be  required  rather  than  the  home 
addresses  of  all  the  Committee 
members.  We  agree  that  the  list  need 
not  contain  the  home  addresses  and 
telephone  numbers  of  the  Committee 
members  and  that  only  the  Committee 
Chairman's  business  address  and  phone 
number  should  be  required.  Paragraph 
(7)  IS  revised  to  reflect  this  change. 

Duties  and  responsibilities — 1. 
General.  Proposed  {  2.35(b)  specifies  the 
duties  and  responsibilities  that  the 
Committee  must  perform  m  accordance 
with  the  Act.  A  number  of  the  duties 
that  were  contained  in  this  proposed 
section  were  not  imposed  on  the 
Committee  by  the  Act,  and  have  been 
reassigned  to  the  research  facility.  A 
more  complete  explanation  of  the 
reassignment  of  duties  and 
responsibilities,  and  precise  section 
references  are  contained  under  the 
heading.  "Reorganization  of  55  2  30  and 
2.35." 

2.  lnspt\t:ons  In  the  supplementary 
information  to  Ihe  proposed  rule,  we 
invited  comments  addressing  how 
inspections  could  be  earned  out  at 
research  facilities  having  a  large  number 
of  animal  sites  and  study  areas  We 
received  289  comments  stating  that  the 
Committee  should  be  allowed  to 
delegate  inspection  and/or  review 
resfwnsibilities  to  a  subcommittee  or  to 
other  personnel,  and  that  their 
insptei  tion  reports  could  then  be 
evaluated  by  a  quorum  of  the 
Committee  We  also  received  4fl5 
comments  (460  from  the  research 
community  and  25  from  members  of  the 
general  public)  urging  APHIS  to  consult 
with  officials  of  the  V  S  Public  Health 
S«'rvice  on  requirements  for  Commit'ee 
inspection  before  promulgating  a  final 
rule  The  commenters  felt  that  this 
would  be  both  helpful  fiir  the  research 
fat  ilities,  which  would  have  to  comply 
with  both  the  Animal  Welfare 
regulations  and  the  PHS  Policy  on 
Committee  inspections  if  they  receive 
grants  or  awards  under  the  Health 
Research  Extension  Act  of  1985.  and  for 
Aims  since  the  Policy  provides 
guidelines  for  the  accomplishment  of 
inspec  lions  and  evaluations.  As  pointed 
out  by  some  commenters.  at  most 
facilities  the  same  Committee  will  be 
responsible  for  complying  with  the 
.^nlmal  Welfare  regulations  and  the 
I'HS  Policy 

Reprisentatives  from  HHS  advised 
Ihe  Department  thai  the  PHS  Policy 


allows  the  Conunittee  to  determine  at  its 
discretion  "the  specific  means  to 
accompUsh  the  semiannual  evaluation 
of  institutional  programs  and  facilities, 
however,  the  lACUC  remains 
responsible  for  the  accuracy  and 
adequacy  of  the  evaluation  and  report" 
Facilities  can  work  within  their  existing 
organizational  structures  to  accomplish 
the  requisite  inspections  and 
evaluations.  Under  the  PHS  Policy,  the 
LACUC  can  appoint  a  subcommittee  or 
designate  personnel  to  perform  the 
inspections,  as  289  commenters 
suggested. 

Having  consulted  with  HHS  and 
having  considered  the  comments  we 
received  we  agree  that  the  Committee 
should  be  able  to  appoint 
subcommittees  composed  of  at  least  2 
Committee  members  to  perform 
inspections.  We  have  revised  5  2.35(b) 
in  this  rule  to  allow  each  Committee  at  a 
research  facility  to  designate  a 
subcommittee  to  perform  inspections, 
however,  no  Committee  member  who 
wishes  to  participate  in  an  inspection 
may  be  excluded  from  participation  in 
that  inspection.  The  right  of  each 
Committee  member  to  participate  in  any 
inspection  conducted  under  Subpart  C  is 
set  forth  in  S  2.35(b)(l)(v)  of  the  revised 
rule.  Section  13  of  the  Act  requires  that 
all  formal  actions  of  the  Committee  must 
be  performed  by  a  quorum  of  the 
Committee,  and  inspections  are 
specifically  included  as  formal  actions 
(7  use.  2143(b)(2)).  In  order  to  satisfy 
the  Act.  I  2.35  is  further  revised  to 
require  the  subcommittees  to  present 
their  findings  and  recommendations, 
including  inspection  certification 
reports,  and  Committee 
recommendations  based  upon 
inspections,  to  a  quorum  of  the 
Committee  for  formal  action. 

One  commenter  stated  that  the 
Committee  should  have  the  authority  to 
suspend  activities  as  it  does  under  the 
PHS  Policy.  We  agree  with  the 
commenter  that  painful  procedures  that 
are  not  in  comphance  with  the  Act  and 
regulations  should  be  suspended  and 
that  this  can  be  accomplished  through 
the  Committee.  Under  the  PHS  Policy. 
Ihe  Institutional  Animal  Care  and  Use 
Committee  may  suspend  an  activity  that 
it  previously  approved,  if  it  determines 
that  the  activity  is  not  being  conducted 
in  accordance  with  applicable 
provisions  of  the  Animal  Welfare  Act, 
the  NIH  Guide  for  the  Care  and  Use  of 
Laboratory  Animals,  the  institution's 
Assurance,  or  the  requirements  of  the 
PHS  Pohcy  which  must  be  met  in  order 
for  a  proposed  research  project  or  a 
significant  change  In  a  research  project 
to  be  approved. 


We  believe  that  authority  to  suspend 
approval  of  ACUPs  is  necessary  for  the 
Comjnittee  to  function  effectively  and  to 
act  on  behalf  of  the  research  facility  in 
monitoring  compliance.  For  this  reason, 
we  proposed  to  include  in  the  assurance 
statement  required  from  the  Committee 
as  part  of  its  insjjection  report,  a 
statement  that  all  painful  procedures  are 
in  accordance  with  the  "research 
protocols"  [ACUPs]  approved  by  the 
Committee  and  any  approved  changes 
to  the  "research  protocols"  [ACUPS], 
and  that  if  the  procedures  "are  not  in 
accordance  with  the  approved  'protocol' 
[ACUP]  that  the  investigator(s)  has  been 
instructed  to  cease  such  methods  and 
procedtires  immediately  and  to  comply 
with  the  "protocols"  [ACUPs], 
procedures,  and  practices  that  were 
approved  by  the  Committee."  (Proposed 
5  2.35(b}(2)(i)(D)).  We  have  added 
paragraph  (iv)  to  {  2.35(b)(1)  in  this 
revised  rule  to  clarify  that  the 
Committee  has  authority  to  withdraw  its 
approval.  The  effect  of  Committee 
withdrawal  of  approval  is  provided  in 
5  2.35(b)(3)  in  the  revised  rule. 

The  research  facility  is  responsible  for 
directing  that  the  research,  testing,  or 
teaching  cease,  otherwise  the  facility 
would  not  be  in  compliance  with  the 
regulations.  We  are  requiring  in 
S  2.35(b)(l)(iv)  that  the  Committee  direct 
the  CEO  to  instruct  the  principal 
investigator  to  cease  immediately  any 
research,  testing,  or  teaching  involving 
pain  to  animals  that  is  not  in  comphance 
with  the  approved  ACUP,  because  it  is 
the  research  facility's  responsibility  to 
direct  cessation  of  activities  that  are  not 
in  accordance  with  the  approved  ACUP. 
In  order  to  ensure  that  there  is  no  added 
delay  in  ordering  cessation  of  such 
activities,  we  are  requiring  that  the 
Committee  notify  the  CEO  or 
responsible  institutional  official  of 
noncompliance  with  an  approved  ACUP 
involving  a  painful  procedure  in  its 
deficiency  notification  report,  as 
provided  in  S  2.35(b)(2)(ii). 

Forty-four  commenters  objected  to  the 
proposed  requirement  of  5  2.35(b)(l)(i) 
that  the  Committee  inspect  all  animal 
study  areas  and  animal  faciUties  at  least 
twice  a  year,  no  more  than  6  months 
apart,  stating  that  it  is  too  specific. 
Section  13(b)(3)  of  the  Act  requires  that 
the  Committee  conduct  inspections  "'at 
least  semiannually"  (7  U.S.C.  2143(b)(3)). 
We  proposed  that  the  inspections  be 
conducted  no  more  than  6  months  apart 
to  ensure  that  the  underlying  purpose  for 
requiring  semiannual  inspections  is 
carried  out  that  is,  to  ensure  that 
throughout  the  course  of  the  year  each 
animal  area  is  in  comphance  with  the 
Act  and  the  regulations.  The  utility  of 


the  inspections  is  maximized  if  neither 
too  much  nor  too  bttle  time  elapses 
between  inspections.  The  PHS  Policy 
requires  the  Institutional  Animal  Care 
and  Use  Committee  to  inspect  the 
institution's  animal  facihties  at  least 
once  every  6  months.  This  too  seems 
designed  to  ensure  that  the  twice  yearly 
inspections  are  effectively  spaced  out 
over  the  course  of  the  year,  and  is 
consistent  with  the  proposed  rule. 

We  are  revising  the  requirement  for 
tvnce  yearly  inspections  to  provide  that 
inspections  must  be  performed  "at  least 
twice  a  year.  6  months  apart  '  rather 
than  "no  more  than  6  months  apart    as 
proposed  We  are  not  requiring  that 
inspections  be  performed  at  precise  5- 
month  intervals  to  the  day.  but  rather 
that  they  be  performed  at  some  time 
during  the  month  or  30-day  period  in 
which  the  Committee  performs  its 
inspections.  We  beheve  that  this 
requirement  as  revised  allows  facihties 
sufficient  flexibihty  and  time  to  conduct 
inspections.  We  are  also  revising  the 
regulations  to  require  that  at  research 
facilities  maintaining  multiple  animal 
sites,  Committee  inspections  of  all 
animal  sites  and  animal  faciUties  must 
be  completed  within  30  days  of 
commencing  the  first  site  inspection  so 
that  the  Committee  can  complete  and 
file  a  comprehensive  mspection  report. 
This  requirement  is  necessary  for  APHIS 
officials  and  inspectors  to  have 
complete  and  current  inspection  reports 
to  review  when  inspecting  research 
facilities.  This  requirement  is  contained 
in  5  2.35(b)(l)(vi)  of  the  revised  rule. 

We  received  307  comments  (282  from 
the  research  community  and  25  from 
members  of  the  general  pubhc) 
suggesting  that  first  priority  for 
inspections  should  be  given  to  areas  for 
which  exception  requests  have  been 
submitted  in  accordance  with  proposed 
5  2.35(b)(l)(iii),  We  appreciate  the 
concern  that  those  animal  study  areas 
may  require  additional  attention  to 
ensure  that  they  are  in  comphance  wnth 
the  Act  and  the  regulations,  however, 
the  Act  requires  at  least  semiannual 
inspection  of  all  animal  study  areas. 
There  is  no  provision  in  the  Act  for 
assigning  priorities  to  the  order  of 
inspections  of  the  different  animal  study 
areas — they  must  all  be  inspected.  The 
research  facility  may  decide  the  order  of 
inspections. 

3.  Reports.  Under  proposed 
5  2.35(b)(2).  the  Committee  is  directed  to 
file  an  inspection  certification  report 
after  each  inspection  which  contains  the 
following:  (1)  The  date  the  inspection 
was  made:  (2)  the  signature  of  a 
majority  of  the  Committee  members  and 
any  minority  views  of  the  Committee:  (3) 
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reports  uf  violations  of  th«  reyulHtions. 
stdntianJs.  or  assuranres.  |4I 
(leruieMcies  m  mumal  i  arr  or  trwalm»'ii!. 
(5)  Committef  findmx*  «"*J 
r«{nmm«*n(JHtion.i,  |H|  any  (l«»virtti()n!i 
from  onxinally  apprtived    prtjtocols" 
|A(JUl»»)  that  aiiversely  affect  animul 
welfare.  (7)  notification  to  the  facility  of 
conditions,  (leviatiiiiis.  or  Jeficiencu'S. 
(8)  lorTfctions  made  by  the  facility:  and 
|y|  any  other  mfnmiaiion  pertinent  to 
the  activities  of  the  Conim.ttee  and  to 
the  animal  facilities.  The  rvport  must 
also  include  an  assurance  statement  by 
the  (Committee  that  its  mt-mhers  have 
reviewed  all  painful  pr>cedures  using 
animals  and  that  the  prcKedures  are  in 
accordance  with  approved  ACUPs  or 
approved  chanjjcs  to  the  ACUPs.  and.  if 
the  proc:edur»»s  are  not  in  accordance 
with  apprtjved  ACl.'Ps.  that  the 
investiRulor  has  been  instructed  to  cease 
those  practices  immediately  and  to 
comply  with  the  approved  ACUPs. 

We  have  revised  the  proposed  rule  to 
requiru  that  ail  inspection  certification 
reports  must  be  completed  and  filed  by 
the  Committee  in  a  timely  fashion.  We 
l)elieve  that  10  business  days  from 
completion  of  the  site  inspections 
required  under  |  2.35(b|(l)  is  a 
reasonable  timeframe  to  impose  on  the 
(.ommittee  and  that  it  is  necessary  to 
ensure  that  the  required  information  is 
on  file  and  is  current 

We  have  also  revised  the  rule  to 
teflect  the  fact  that  subcommittees  of  at 
Idast  2  Committee  members  may 
perform  inspections.  This  is  provided  in 
i  2.35(b)(l|(i)  of  the  revised  rule  The 
subcommittee  must  present  its  findings 
to  a  quorum  of  Committee  members  for 
formal  action,  as  required  under 
t  2-35(b)(2)(i)  of  the  revised  rule 

Under  prtjposed  |  2.35(b)(2)(ii),  the 
Committee  must  notify  the  research 
facility  of  deficiencies  found  during  an 
inspection  If  the  deficiencies  remain 
uncorrected  30  days  after  notification 
and  opportunity  for  correction,  the 
Committee  must  notify  the 
Administrator  and  any  funding  Federrtl 
agency  and  provide  them  with  a  copy  of 
the  report  and  the  notification  given  to 
the  facility  The  Committee  must  also 
provide  any  APHIS  inspector  and  any 
funding  Kederal  agency  of  the  pro)ecf 
with  a  copy  of  any  report  showing 
deficiencies  in  complying  with  the 
regulations  and  standards  which  remain 
uncorrected 

We  received  471  comments  (446  from 
the  reseanih  community  and  25  from 
members  of  the  general  public)  objecting 
to  the  requirement  of  proposed 
(  2.35(b)(211i)  that  the  Committee  s 
Inspection  certification  reports  be 
available  to  APHIS  officials  and  to 
officials  of  funding  Federal  agencies  for 


copying  Under  section  13  of  the  Act.  the 
Committee  reports  must  be  kept  on  file 
for  at  least  3  years  at  the  facility  and 
must  t>e  available  for  inspection  by 
APHIS  and  any  funding  Kederal  agency 
(7  use.  2143(b)(4||B)|.  It  IS  necessary 
for  APHIS  Inspectors  to  be  able  to  copy 
reports  to  obtain  documentation  of 
noncompliance  and  to  conduct 
investigations  of  possible 
noncompliance  These  are  the  occasions 
when  inspectors  would  need  to  copy  the 
Committee  reports  The  requirement 
remains  as  Initially  proposed. 

We  received  307  comments  (282  from 
the  researt;h  community  and  25  from 
members  of  the  general  public)  stating 
that  the  Committee  should  not  be 
required  to  monitor  projects  on  an 
ongoing  basis  to  assess  deviations  from 
originally  approved  protocols  [ACUPs). 
as  required  by  the  assurance  statement 
that  is  part  of  the  Committee's  report 
under  proposed  i  2.35{b)(2)(i)(D).  This 
requirement  is  mandated  by  section 
13(b)(4)(A)  of  the  Act.  It  requires  that 
the  Committee's  report  include  "any 
deficient  conditions  of  animal  care  or 
treatment,  any  deviations  of  research 
practices  from  originally  approved 
proposals  that  adversely  affect  animal 

welfare. (7  US.C  2143(b)(4)(A)). 

Ongoing  practices  and  procedures  must 
necessarily  be  reviewed  In  order  to 
comply  with  this  requirement.  No 
change  is  made  in  the  revised  rule  based 
upon  this  comment. 

We  received  321  comments  (296  from 
the  research  community  and  25  from 
members  of  the  general  public)  objecting 
to  the  assurance  statement  required  in 
proposed  |  2.35(b)(2)(i)(D)  on  the 
grounds  that  it  is  too  complicated.  We 
have  simplified  the  assurance  by  using 
the  term  "ACUF'  in  plar^  of  "research 
protocols,  procedures,  and  practices  "  as 
originally  proposed,  since  this  term 
encompasses  the  areas  of  concern  to  the 
Committee  in  reviewing  painful 
procedures.  Also,  as  explained  above, 
the  instruction  to  cease  using  methods 
and  procedures  that  are  not  in 
compliance  with  the  approved  ACUP 
must  come  from  the  research  facility 
because  the  CEO  or  responsible 
institutional  institutional  official  must 
certify  compliance  with  the  Act. 
regulations,  and  standards  on  the 
facility's  annual  report,  and  must  report 
any  deviations  from  the  regulations.  The 
Committee  can  be  required  only  to 
provide  assurance  regarding  matters  of 
which  It  has  first-hand  knowledge 
Accordingly,  paragraph  (b)(2)(i)(D)(3)  is 
revised  to  require  assurance  that  the 
Committee  has  notified  the  CEO  or 
responsible  institutional  official  of  the 
research  facility  to  instruct  the 


Investigator  to  cease  using  the 
noncomplying  methods  and  procedures. 

We  received  527  comments  (502  from 
the  research  community  and  25  from 
members  of  the  general  public)  stating 
that  research  facilities  should  be 
allowed  more  than  30  days  to  correct 
deficiencies  found  in  the  course  of 
Committee  inspections.  We  received  149 
comments  suggesting  a  means  of 
requesting  an  extension  in  the  event  that 
a  deficiency  cannot  be  corrected  within 
30  days  for  justifiable  reasons,  such  as  if 
more  time  is  required  to  purchase  new 
primary  enclosures  or  to  repair  the 
physical  plant.  We  do  not  agree  with  the 
commenters'  suggestion  that  the 
regulations  should  provide  a  formal 
means  of  requesting  an  extension  of 
lime  to  correct  deficiencies.  Rather, 
APHIS  will  continue  to  consider  non- 
compliance matters  on  a  case-by-case 
basis,  as  it  has  in  the  past. 

Two  commenters  requested 
clanfication  of  the  requirement 
contained  in  proposed  {  2.35(b){2)(ii)  for 
reporting  deficiencies  to  the  Deputy 
Administrator.  As  previously  explained, 
the  reference  to  the  Deputy 
Administrator  is  changed  to  the 
Administrator.  We  have  revised  the 
notification  procedure  to  reflect  the  fact 
that  the  facility  is  ultimately  responsible 
for  compliance  with  the  Act  and 
regulations,  and  that  the  CEO  or 
responsible  inaitutitional  official  must 
certify  the  facility's  compliance  in  the 
annual  report.  Accordingly. 
9  2.35(b)(2)(ii)  is  revised  to  require  that 
the  Committee  notify  the  CEO  of  the 
research  facUity  or  the  official 
responsible  for  animal  care  if  the  CEO 
has  delegated  authonty  to  that  official, 
as  well  as  the  administrative  unit 
representative,  of  any  deficiencies 
found,  including  noncompliance  with  an 
approved  ACUP  involving  a  painful 
procedure.  This  notification  must  be 
done,  in  writing,  within  one  business 
day  of  discovery.  The  Committee  must 
also  provide  a  copy  of  its  inspection 
certification  report  citing  a  deficiency  to 
the  CEO  or  the  institutional  official 
responsible  for  animal  care,  and  to  the 
administrative  unit  representative.  The 
facility  then  has  30  days  to  correct  the 
deficiency  If  it  remains  uncorrected  30 
days  after  notification  of  the  CEO  or 
other  responsible  institutional  official, 
the  Committee  must  notify  the 
Administrator  and  any  funding  P'ederal 
agency  of  the  uncorrected  deficiency  in 
accordance  with  section  13(b)(4)(C)  of 
the  Act  (7  use.  2143(b)(4)(C)).  We  are 
requinng  that  this  must  be  done  within  5 
days  of  completion  of  the  30-day 
correction  period  to  avoid  further  delay. 
The  Committee  must  provide  a  copy  of 


its  inspection  certification  report  and  a 
copy  of  its  »mtten  notification  of 
deficiency  to  the  Administrator.  The 
Committee  must  also  file  a  copy  of  itB 
inspection  certification  report  and 
written  notification  of  deficiencies  at  the 
central  repository  maintained  by  the 
facility  in  accordance  with  |  2.30(m)  for 
all  reports  required  in  this  Subchapter 
so  that  they  are  available  to  APHIS 
officials  and  inspectorfs),  and  to  any 
funding  Federal  agency.  The  proposed 
rule  erroneously  referred  to  the 
"administrative  representative"  and  not 
to  the  "administrative  unit 
representative"  as  intended.  Section 
2.35{b)(2)(ii)  of  the  revised  rule  reflects 
these  changes. 

We  did  not  receive  any  comments 
addressing  proposed  S  2.35(b)(2)(iv). 
which  requires  that  reports  remain  on 
file  for  at  least  3  years  at  the  research 
facihty  and  be  available  for  inspection 
and  review  by  APHIS  inspectors  and 
any  funding  Federal  agency.  This 
requirement  is  set  forth  in  S  2.30{m)  of 
this  rule,  and  it  is  revised  to  require  that, 
upon  notification  from  the 
Administrator,  research  facihties  must 
also  retain  records  pending  completion 
of  an  investigation  or  proceeding  under 
the  Act  and  until  their  disposition  is 
authorized  by  the  Administrator. 

4.  Reviews.  Following  the 
reorganization  of  i5  2.30  and  2.35,  and 
the  reassignment  of  duties  and 
responsibihties  so  that  only  statutorily 
mandated  duties  are  imposed  on  the 
Committee,  and  the  revisions  to  Subpart 
C  described  above,  the  remaining 
reviewing  functions  of  the  Committee 
under  the  proposed  rule  would  be  as 
follows: 

fil  No  research,  testing,  or  teaching 
involving  (ACUPs)  falling  under  Categories  3 
and  4  in  this  paragraph  performed  by  a 
facility's  personnel  at  any  location  shall 
commence  prior  to  approval  by  the 
Conunittee  [of  the  ACUP).  Prior  to  granting 
approval,  the  Comnrittee  shall  ensure  that 
(ACUPs)  in  any  of  the  categories  hsted  |in  the 
Categories  of  Animal  Use  m  Research  and 
TesUng)  contain  provisions  for  acceptable 
and  [»oper  animal  care,  treatment  practices, 
methods,  and  use  of  pam-relieving  drugs. 
(Proposed  S  2.35(b)(3)(ii)). 

(ii)  The  Committee  shall  approve  an 
I  ACUP)  only  when  animal  pain,  distress,  and 
functional  or  sensory  impairment  are 
mmimiMd  aQ  survival  surgery  is  performed 
using  aseptic  procedures;  adequate 
veterinary  care  is  planned  for  and  provided; 
multipie  ttse  of  inch  snimalls)  is  justified  for 
the  purpoae  of  cxnaerving  an  endangered 
species  or  marine  mammals  or  as  an 
essential  related  component  of  a  particular 
project  or  [ACUPl:  and  the  appropriate  use  of 
anesthetics,  analgesics.  tranquilKing  drugs, 
or  istliiiiBsin  when  necessary,  and  that  the 
lise  of  mmdk  drugs  is  in  accordance  with 
established  or  accepted  vetennary  medical 


procedures  and  usage.  The  use  of  such  drugs 
shall  be  in  accordance  with  the  instructions 
of  the  attending  veterinarian. 

(Proposed  |  2.35(b)(3)(iii)). 

As  previously  discussed  under  the 
heading  "5  2.30(d),"  we  have  determined 
that  the  Committee  must  review  and 
approve  all  ACUPs  before  any  research, 
testing,  or  teaching  involving  animals 
can  commence,  and  9  2.35(b)(3)(i)  of  this 
revised  rule  (formerly  proposed 
9  2.35(b)(3)(ii))  is  revised  accordingly. 
Requiring  review  of  all  ACUPs,  not  just 
those  involving  painful  procedures,  is 
consistent  with  PHS  Policy  and  avoids 
the  need  for  determining  the  degree  of 
pain  or  distress  that  can  reasonably  be 
anticipated  to  result  from  a  proposed 
procedure. 

We  had  originally  proposed  that  "no 
research,  testing,  or  teaching  involving 
protocols  falling  under  Categories  3  and 
4  of  the  Categories  of  Animal  Use  in 
Research  and  Teaching  performed  by  a 
facility's  personnel  at  any  location  shall 
commence  prior  to  approval  by  the 
Committee."  (Proposed  9  2.35(b)(3)(ii)). 
Using  the  "Categories  of  Animal  Use  in 
Research  and  Testing"  was  proposed  as 
a  means  of  classifying  animal 
procedures  into  4  categories,  ranging 
bom  those  involving  Uttle  or  no  pain  or 
distress  to  those  involving  severe  or 
unrelieved  pain  or  distress.  The 
Committee  wcnrid  be  required  to  review 
the  ACUPs  for  procedures  falling  in  the 
categories  involving  higher  degrees  of 
pain.  Categories  3  and  4,  to  ensure  that 
they  contained  provisions  for  acceptable 
and  proper  animal  care,  treatment 
practices,  methods,  and  use  of  pain 
relieving  drugs.  Examples  of  the  types  of 
procedures  typically  falling  into  the 
different  categories  were  provided  in  the 
pn^KJsed  Categories  of  Animal  Use. 

We  received  numerous  and  varied 
comments  regarding  the  proposed 
Categories,  ranging  from  general 
approval  and  suggestions  that  the 
proposed  categories  be  incorporated 
into  the  Annual  Report  (VS  Form  18-23) 
(12  commenters)  to  disapproval  and 
suggestions  that  they  be  deleted  because 
the  commenters  found  them  confusing 
and/or  inappropriate  [77  commenters). 
Foiu-  commenters  recommended  that  the 
proposed  categories  be  revised  to 
include  additional  detail,  including 
further  categorization  and  definition. 

It  became  clear  from  our  review  of  the 
comments  that  a  fair  number  of  the 
commenters  were  misconstruing  the 
proposed  examples  as  fixed 
categorizations  of  procedures  into  the  4 
proposed  categories.  This  was  certainly 
not  oor  intent  in  providing  the  examples. 
As  stated  in  the  supplemwitary 
information  accompanying  the  proposed 


rule  at  52  PR  10302.  "[tjhese  [Categories 
of  Animal  Use  in  Research  and 
Teaching]  are  for  the  guidance  of  the 
investigator  in  planning  the  research 
protocol  (ACUP)  and  for  the  Committee 
in  determining  the  level  of  pain  or 
distress  to  be  allowed  and  the  necessity 
of  such  pain  or  distress  when  approving 
the  protocol  [ACUP]  *  *  VThehslof 
examples  is  not  all  inclusive  but  is 
provided  as  guidance  for  where  a 
particular  protocol  [ACUP]  might  be 
classified  in  relation  to  the  pam  or 
distress  involved." 

Despite  this  explanation  of  the 
examples  provided  for  each  category. 
we  received  72  comments  ob)ecting  to 
all  toxicity  studies  being  classified  as 
Category  3.  Toxicity  studies  were 
included  as  an  example  of  the  type  of 
procedure  which  would  tj-picaliy  but  not 
necessarily  fall  under  Category  3  as 
involving  "significant  but  unavoidable 
pain  or  distress  to  the  animals."  A 
toxicity  study  which  did  not  involve  this 
level  of  pain  or  distress  would  not  be  m 
Category  3  under  the  proposed  rule 

Other  comments  addressing  the 
proposed  Categories  of  Ammal  Use 
included  one  from  a  member  of  the 
general  pubhc  suggesting  that  a  fifth 
category  for  "severe  pain  "  be  included, 
and  one  from  a  member  of  the  research 
community  generally  approving  of  the 
proposed  categories. 

The  proposed  Categories  of  Animal 
Use  was  selected  from  among  several 
like  categorizations  and  was  developed 
by  the  Scientists  Center  for  Animal 
Welfare.  This  categorization  was  the 
result  of  many  conferences  and 
seminars  addressing  the  issue  of  how  to 
classify  procedures  involving  differing 
levels  of  pain  and  is  currently  m  use  m 
20  or  more  research  facilities  As  a 
result  of  the  comments  received,  we 
have  considered  a  number  of 
alternatives  for  addressing  the  concerns 
raised  by  the  commenters.  One 
alternative  considered  was  using  a 
different  categorization  sjstem.  It  is 
likely,  however,  that  similar  issues 
would  be  raised  in  response  to  any 
proposed  categorization  of  t>  pes  of 
procedures.  We  also  considered 
proposing  additional  examples  of  the 
types  of  procedures  that  would  typically 
fall  into  the  different  categories,  m 
response  to  the  comments  requesting 
additional  definition  and  categorization, 
however  these  too  could  be 
misconstrued  as  fixed  categorizations 
rather  than  as  examples  provided  for 
guidance.  We  next  considered  removing 
the  examples  from  the  rule  to  avoid  any 
misconception  as  to  whether  they  were 
actually  fixed  categorizations  This 
would  likelv  raise  concerns  that  the 
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regulatloni  did  not  provide  •ufTicient 
guidance  and  would  leave  facilities 
sut)|ett  to  challenge  if  they  did  not 
require  their  Committees  to  review 
pn)cedur»!«  regarded  by  the  Department 
as  involving  significant  pain  or  distress 

Having  carefully  considered  the 
r.umments  and  the  vanous  alternatives 
summarized  above,  we  have  determined 
to  remove  the  Categories  of  Animal  Use 
in  Research  and  Teaching  and  to  require 
Committee  review  and  approval  of  all 
procedures  involving  warm  blooded 
animals  covered  by  the  Act.  As  staled 
above,  we  believe  that  it  is  necessary 
th<it  the  Committee  review  all  ACirPs  to 
eiuible  research  facilities  to  provide 
assurance  that  their  facilities  are  in 
compliance  with  the  Act.  rt^gulations. 
and  standards.  Without  this  review,  the 
CEO  or  institutional  official  with 
responsibility  for  animal  care  could  nut. 
in  good  faith,  certify  the  facility's 
compliance  in  its  annual  report.  This 
requirement  will  avoid  sub)ective 
iletermmalions  as  to  how  lo  categorize 
J  am  or  distress  and  challenges  to  those 
I  elenminations  after  the  pro<;edur«s  in 
question  have  been  undertaken.  This 
approach  is  consistent  with  PHS  Policy 
und  similar  practices  already  exist  at 
I  lany  of  the  institutions  responsible  for 
I  omplying  with  these  regulations 
Accordingly,  the  requirement  for 
(k)mmittee  review  and  approval  of  all 
ACUPs  will  not  disrupt  the  practices 
(  mployed  at  many  research  facilities. 

We  are  also  revising  the  rule  to 
relieve  the  burden  this  requirement  will 
Impose  upon  the  Committee  by 
Incorporaling,  in  part,  the  practice 
MUthuriied  by  the  PHS  Policy  for 
tissigning  ACUPs  to  individual  members 
of  the  Committee  for  preliminary  review, 
unless  a  Committee  member  requests  in 
depth  review  by  a  quorum  of  the 
Committee  Under  the  revised  rule,  the 
reviewing  member  of  the  Committee  is 
responsible  for  reviewing  an  assigned 
ACUP  and  for  advising  the  principal 
investigator  if  modificatum  is  needed  in 
order  to  obtain  the  necessary  Committee 
approval  The  Committee  member  must 
present  his  or  her  findings  to  a  quorum 
of  the  Committee  for  formal  action  and 
must  recommend  approval  or 
disapproval  of  the  ACUP  A  quorum  of 
the  Committee  must  approve  the  ACUP 
before  the  proposed  research,  testing,  or 
teai  hing  ran  proceed   C>iie  commenter 
noted  that  the  PHS  F'olicy  allows  an 
individual  Committee  member  to 
approve  a  proposed  research  project 
We  are  requiring  Committee  approval  of 
ACl'Ps  in  Hci ordance  with  the  set:tion 
13(b|12|  of  the  Ad  which  requires  a 
quorum  for  all  formal  actions  of  the 
Committee  (7  U  S.C.  2143(b)(2)) 


One  member  of  the  general  public 
commented  that  unanimous  approval  by 
the  Committee  should  be  required  for  all 
protocols  [ACUPs].  This  is  contrary  to 
the  Act.  which  requires  a  quorum  for  all 
formal  actions  of  the  Committee  (7 
U  S  C.  2143(b)(2)).  'Quorum"  is  defined 
by  the  Act  as  a  majority  of  the 
Committee  members  (7  US  C.  2132(m)). 
No  change  is  made  in  the  revised  rule 
based  upon  this  comment. 

Also,  in  accordance  with  PHS  Policy, 
we  are  providing  a  mechanism  to  enable 
the  Committee  to  require  that  an 
approved  practice  or  procedure  be 
suspended,  in  accordance  with  proposed 
and  revised  t  2.35(b)(2)(i)(D),  if  it 
determines  that  a  procedure  or  practice 
is  not  being  performed  in  accordance 
with  the  approved  ACUP.  We  are 
providing  that  the  Committee  can  do  so 
by  withdrawing  or  suspending  its 
approval  of  an  ACUP  Section  2.30(d) 
requires  Committee  approval  for  all 
ACUPs  before  they  commence,  and 
section  13(a)(3)(E)  of  the  Act  requires 
that  any  exceptions  to  the  standards  be 
specified  in  the  ACUP  and  explained  in 
a  report  filed  with  the  Committee  (7 
U  S,C.  2143(a)(3)(E)).  Accordingly,  once 
Committee  approval  is  withdrawn,  the 
procedure  or  practice  must  cease  or  the 
research  facility  is  In  violation  of  the 
regulations.  Section  2.35(b)(3)(i)  of  the 
revised  rule  is  changed  to  provide  that 
no  research,  testing,  or  teaching 
involving  warm-blooded  animals 
covered  by  the  Act  shall  continue  if  the 
Committee  suspends  its  approval. 

Eight  commenters  from  the  general 
public  urged  that  painful  experiments 
should  not  be  allowed  at  all.  One  of  the 
stated  purposes  of  the  1965  amendments 
to  the  Act  is  to  minimize  animal  pain 
and  distress  (7  USC.  2143(b)(3)).  The 
Act  IS  clear,  however,  in  its  direction 
that  except  as  provided  in  section 
13(a)(6)  of  the  Act.  it  does  not  authonze 
the  Secretary  to  promulgate  regulations 
"with  regard  to  the  design,  outlines,  or 
guidelines  of  actual  research  or 
expenmentation  by  a  research  facility 

as  determined  by  such  facility; 

(7  U  S  C.  2143(a)(6)(A)(i))  and  the 
Department  therefore  does  not  have  the 
authority  to  prohibit  all  painful 
experiments 

Three  commenters  from  the  general 
public  suggested  that  in  determining 
whether  to  approve  a  proposed  ACUP, 
the  Committee  should  compare  the 
public  gain  which  would  result  from  the 
resean.h  versus  the  pain  inflicted  on  the 
animal  Although  the  Act  does  not  direct 
the  Committee  to  make  this  judgment,  it 
does  direct  the  Committee  to  ensure 
compliance  with  the  Act  to  "minimize 
pain  and  distress  to  animals"  and  to 


inspect  research  facilities  for 
compliance  with  the  Act,  regulations, 
and  standards  (7  U.S.C  2143(b)(3)).  One 
of  the  stated  findings  of  Congress  set 
forth  in  the  Act  is  that  "measures  which 
eliminate  or  minimize  the  unnecessary 
duplication  of  experiments  on  animals 
can  result  in  more  productive  use  of 
federal  funds"  and  "measures  which 
help  meet  the  public  concern  for 
laboratory  animal  care  and  treatment 
are  important  in  assuring  that  research 
will  continue  to  progress."  (7  U.S,C. 
2131),  Proposed  9  2.35(b)(3)(iii)  provides 
the  bases  upon  which  the  Committee 
will  approve  or  disapprove  a  proposed 
ACUP.  The  bases  enumerated  include 
provision  for  the  commenters'  concerns. 
We  further  believe  that  the  provision  for 
a  nonaffiliated  member  of  the 
Committee  who  is  "intended  to  provide 
representation  for  general  community 
interests  in  proper  care  and  treatment  of 
animals"  (7  U,S,C.  2143(b)(l)(B)(iii))  will 
bring  these  considerations  to  bear  in 
Committee  deliberations,  and  that  the 
Committee  as  a  whole  will  keep  the 
purposes  of  the  Act  In  mind  in 
performing  its  duties.  No  change  is  made 
based  upon  this  comment  and  it  is 
redesignated  as  $  2.35(b)(3)(ii)  in  the 
revised  rule. 

Two  commenters  stated  that  the 
language  in  proposed  }  2,35(b)(3)(iii) 
should  be  changed  from  The 
Committee  shall  approve  such  protocols 
only  when  *  *   *  "  to  "The  Committee 
shall  approve  procedures  only 
when  *   *   *."  We  have  revised  this 
paragraph  by  replacing  the  term 
"protocol '  with  "ACUP." 

We  are  also  numbering  the  conditions 
listed  in  proposed  S  2.35(b)(3)(iii)  in  the 
revised  rule  which  must  be  satisfied  for 
the  Committee  to  approve  an  ACUP.  and 
are  correcting  the  typographical  and 
grammatical  errors  that  appeared  in  it. 

We  received  478  comments  from 
members  of  the  general  public  in  regard 
to  proposed  {  2.35{b)(3)(ii)  concerning 
the  need  for  stronger  and  stricter 
requirements  for  reporting  painful 
procedures  and  use  of  pain  relieving 
drugs,  and  for  better  identifying  those 
procedures  not  involving  pain, 
procedures  involving  unrelieved  pain, 
and  procedures  involving  pain  relieved 
with  drugs.  We  have  addressed  these 
comments  separately  from  those 
concerning  the  proposed  Categories  of 
Animal  Use  because  they  more  properly 
concern  the  research  facility's  annual 
report.  VS  Form  18-23  than  proposed 
i  2.35(b)(3)(ii).  The  annual  report 
requires  an  accounting  of  the  number  of 
animals  utilized  in  procedures  involving 
no  pain,  unrelieved  pain,  and  relieved 
pain.  We  are  aware  of  instances  where 


animals  are  reported  under  Column  'C, 
"no  pain"  because  the  pain  is  reheved 
with  drugs.  This  is  improper  because  the 
relief  of  pain  does  not  make  the 
procedure  one  which  does  not  involve 
pain.  As  noted  previously,  12 
commenters  felt  that  the  proposed 
Categories  of  Animal  Use  should  be 
used  on  VS  Form  18-23,  instead  of  the 
current  designations. 

We  believe  that  the  combination  of 
Committee  review  of  all  ACUPs, 
requiring  Committee  approval  of  all 
proposed  ACUPs  before  they  can 
commence,  Committee  inspections,  and 
the  research  facility's  responsibility  to 
assure  that  pain  and  distress  are 
minimized  will  result  in  more  accurate 
reporting  of  painful  procedures.  The 
annual  report,  VS  Form  18-23  will  also 
be  clarified  to  require  that  painful 
procedures  be  reported  as  such, 
regardless  of  whether  or  not  pain  is 
relieved. 

We  received  40  comments  stating  that 
"Conmiittee"  should  appear  in 
S  2.35(b)(3)  of  the  final  rule  in  place  of 
"attendiiig  veterinarian"  wherever  the 
phrase  "in  accordance  with  the 
instructions  of  the  attendirig 
veterinarian"  appears.  The  phrase 
appears  in  proposed  S  2.35{b)(3)(iii)  only 
in  regard  to  the  use  of  pain  relieving 
drugs.  The  requirements  in  the 
remaining  paragraphs  of  proposed 
S  2.35(b)(3)  are  incorporated  in  S  2.30  of 
the  revised  rule  because  they  are  the 
responsibility  of  the  research  facility. 
Procedures  and  practices  which  must  be 
done  in  accordance  with  the  instructions 
of  the  attending  veterinarian,  as 
provided  in  proposed  S  2,35(b)(3),  are 
those  which  pertain  to  providing  proper 
veterinary  care,  and  providing  for 
animal  health  and  well-being,  such  as 
the  proper  use  of  drugs  and  pre-  and 
post-procedural  care.  As  explained 
previously,  adequate  veterinary  care 
must  be  provided  in  all  research 
procedures  and  is  not  limited  to  those 
involving  surgery.  Section  2.35(b)(3)  of  . 
this  rule  is  revised  accordingly.  These 
are  areas  within  the  expertise  of  the 
attending  veterinarian,  as  opposed  to 
the  Committee,  and  remain  subject  to 
the  instructions  of  the  attending 
veterinarian  in  the  revised  rule. 

Subpart  D — Attending  Veterinarian  and 
Adequate  Veterinary  Care  Introduction 

As  explained  above  under  the 
heading.  "Subpart  C— Institutional 
Animal  Care  and  Use  Committee  and 
Other  Requirements  for  Research 
Facilities"  and  under  the  subheading, 
"Reorganization  of  5§  2.30  and  2.35,"  in 
this  revised  rule  we  are  reassigning 
responsibility  to  the  research  facilities 
for  certain  duties  that  had  been  placed 


upon  the  attending  veterinarian  in  the 
proposed  rule.  These  changes  are  made 
in  response  to  the  concerns  raised  by 
480  conmienters  (455  from  the  research 
community  and  25  from  members  of  the 
general  public)  who  stated  that  as 
proposed.  {  2.40(e)  would  place  the 
attending  veterinarian  in  the  position  of 
enforcement  agent  for  the  Department. 
These  changes  should  also  allay  the 
concerns  of  the  four  commenters  from 
the  research  community  who  stated  that 
the  Committee  was  improperly  given 
veterinary  responsibilities  in  |  2.35  of 
the  proposed  rule. 

With  this  reorganization  of  §{  2.30, 
2.35,  and  2.40,  and  the  reassignment  of 
responsibilities,  we  beheve  that  the 
research  facihty.  the  Committee,  and  the 
attending  veterinarian  will  serve  as  an 
effective  built-in  institutional  quality 
assurance  mechanism.  The  Act  requires 
standards  for  adequate  veterinary  care, 
and  consultation  with  a  veterinarian  in 
the  planning  of  any  painful  procedure. 
The  regulations  in  this  revised  nile  are 
intended  to  ensure  proper  planning  and 
conduct  of  research  procedures  and 
adequate  veterinary  care. 

Although  ultimate  responsibility  for 
many  of  the  responsibilities  originally 
placed  on  the  Committee  and  the 
attending  veterinarian  in  the  proposed 
rule  is  placed  on  the  research  facility  in 
the  revised  rule,  many  of  these 
responsibilities  must  still  be  performed 
under  the  guidance  or  supervision  of  the 
attending  veterinarian  or  in  consultation 
with  the  attending  veterinarian  because 
they  fall  within  his  or  her  expertise. 
Accordingly,  §  2.30  of  this  rule  has  been 
revised  to  require  each  research  facility 
using  or  holding  animals  for  research, 
testing,  or  teaching  to  establish, 
maintain,  and  abide  by  a  written 
program  of  adequate  veterinary  care  in 
accordance  with  §  2.40.  (A  research 
facility  may  or  may  not  include  the 
written  program  of  adequate  veterinarj' 
care  in  its  standard  operating  procedure 
(SOP)  if  it  employs  a  full-time  attending 
veterinarian.) 

In  Subpart  D.  paragraph  (e)  of 
proposed  §  2.40.  "Research  facilities,"  is 
most  affected  by  the  reassignment  of 
responsibility.  For  example,  proposed 
5  2.40(°)(2)  would  have  required  the 
attending  veterinarian  to  provide 
consultation  and  guidance  in  areas  of 
veterinary  care.  In  the  re\'ised  rule,  it  is 
the  research  facility's  responsibility  to 
require  and  ensure  that  the  attending 
veterinarian  performs  those  functions. 

General.  Proposed  S  2.40  would 
require  a  written  program  of  adequate 
veterinary  care  between  a  dealer, 
exhibitor,  or  research  facility,  and  its 
attending  veterinarian,  which  includes  a 


program  for  disease  control  and 
prevention,  pest  and  parasite  control, 
pre-  and  post-procedural  or  surgical 
care,  nutrition,  euthanasia,  proper  and 
appropriate  use  of  anesthetics, 
analgesics,  tranquilizers,  and  any  other 
pain  relieving  drugs. 

We  received  comments  addressing  the 
nature  of  the  program  of  adequate 
veterinary  care  generally,  and  the 
frequency  of  program  re\new  by  the 
Area  Veterinarian  m  Charge  that  should 
be  required  when  there  is  a  part-time  as 
opposed  to  a  full-time  attending 
veterinarian.  These  areas  of 
commenters'  concern  are  clarfied  in  the 
revised  rule  and  are  discussed  below 

We  received  10  comments  (6  from  the 
research  community  and  2  from  dialers) 
generally  in  favor  of  strengthening  the 
current  regulations  concerning 
veterina!7  care  and  35  comments  (27 
from  dealers  and  8  from  exhibitors) 
generally  opposed  to  strengthening  the 
requirements.  We  have  determined, 
based  upon  our  experience,  and  for  the 
reasons  provided  in  the  supplementary 
information  to  the  proposed  rule, 
published  in  the  Federal  Register.  March 
31, 1987,  [see  52  PR  at  10303).  that 
enhanced  requirements  for  adequate 
veterinary  care  are  necessary  to 
promote  the  health  and  well-being  of 
animals. 

We  received  329  comments  (304  from 
the  research  community  and  25  from  the 
general  public)  expressing  concern  that 
the  tone  of  proposed  Subpart  D  is 
negative  and  will  create  a 
confrontational  relationship  between 
attending  veterinarians  and  research 
personnel  and/or  Committee  members, 
rather  than  a  cooperative  relationship 
We  believe  that  the  reorganization  of 
§§  2.30.  2.35,  and  2  40  in  the  revised  rule 
should  allay  this  concern,  because  it 
resolves  any  disputes  over  artas  of 
expertise  and  responsibility.  With  the 
reassignment  of  the  areas  of 
responsibility  of  the  research  facilities. 
Committee  members,  and  attendmg 
veterinarians  in  this  revised  rule,  we 
beheve  the  regulations  will  result  in  a 
synergistic  relationship  which  fosters 
animal  welfare. 

Attending  veterinarian.  Proposed 
§  2,40(a)  would  require  each  licensee  or 
registrant  to  have  an  attending 
veterinarian  who  is  "accredited"  by  the 
U.S.  Department  of  Agnculture  in 
accordance  with  regulations  issued  by 
the  Secretary  under  the  Act.  The 
attending  veterinarian  would  be 
responsible  for  providing  adequate 
veterinary  care  to  the  animals  in 
accordance  with  the  written  program  of 
adequate  veterinary  care  required  in 
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proposed  parmgraphs  (b)  and  (c)  of 
}  ZAO. 

We  received  numerous  comuienta 
fri)m  the  re«ear<J>  community  iddn-Ming 
Hccreditation"  of  the  attending 
vetennanan.  Forty-aix  commenler*  from 
the  research  community  cb)ected  that 
proposed  I  2.40(a)  is  uiuicceptabie 
without  the  details  of    accreditation  ' 
being  included,  507  commenters  (482 
from  the  research  community  and  25 
members  of  the  general  public)  stated  a 
more  genera!  concern  that  the  process 
for  "accrediting"  veterinarians  was  not 
explained  m  the  proposed  rule  One 
hundred  commenters  from  the  research 
community  stated  that  APHIS  Is  not  In  a 
position  to  establish  professional 
qualificjitions  for  "accrrditafion"  of 
attending  vetennanans. 

As  previously  explained  in  this 
supplementary  information,  and  under 
the  heading.  "Attending  veterinarian, " 
in  a  r»'ldlfd  document.  Part  1  — 
Definition  of  Terms. '  published 
rise  where  in  this  Issue  of  the  Fwiaral 
Kejiistor,  diKikel  no  88-013.  we  are 
rf  moving  references  to  "accreditation  ' 
(rum  the  regulations  pending  the 
Department's  renaming  and 
development  of  standards  for  the 

accreditation"  program.  Proposed 
s'andards  will  b«  published  separately 
M(  a  later  date  in  a  proposed  rule.  We 
(••lieve  that  this  action  will  satisfy  the 
( .immenters'  «>ncem«. 

f*n>itraw  of  adequate  veterinary  carv. 
lYopoaed  i  2.40(b)  would  require  the 
attending  vetennanan  to  establish, 
namtain.  and  supervise  programs  of 
li.sease  control  and  prevention.  p«st  and 
p'lrasite  conlroL  pre-  and  post 
procedural  care,  nutrition,  euthanasia. 
u.id  adequate  veterinary  care  for  all 
Hnimals  on  the  premises  of  the  dealer, 
exhibitor,  or  research  facility  The 
programs  must  also  include  the  proper 
and  appropriate  use  of  anesthetics, 
analgesics,  tranquilizers,  and 
euthanasia,  when  indicated.  The  reader 
should  note  that  the  requirement  for  a 
program  of  pre-  and  post  procedural 
cire  in  proposed  }  2.40(hl  applies  to  all 
research  procedures  and  prtjcesses 
involving  animals  and  is  not  limited  to 
surgical  procedures  Accordingly,  we 
h.ive  revised  all  of  the  provisions  of 
{  2.40  in  this  rule  to  refer  to  pre-  and 
post-procedural  care  in  place  of  pre-  and 
post  surgical  care  wherever  it  appears. 

In  addition  to  the  aimments  objecting 
ti)  the  allocation  of  responsibilities 
among  the  facilities,  the  Committee,  and 
the  attending  veterinarian,  we  also 
received  84  comments  from  members  of 
the  research  community  stating  that  the 
establishment,  maintenance,  and 
supervision  of  ■  program  of  adequate 
vetennary  care  in  research  facilities 


should  be  the  responsibility  of  the 
Committee,  and  not  the  ittending 
veterinarian.  We  do  oot  agree  that  this 
responaibUity  should  be  imposed  on  the 
Committee.  The  Act  does  not  require  the 
Committee  to  develop  s  program  of 
adequate  vetennary  care  Moreover. 
only  cms  member  of  the  Committee,  the 
attending  retehnarian,  would  be  certain 
to  have  the  requisite  expertise  to  do  so. 
As  previously  explained  under  the 
discussion  of  Subpart  C  we  have 
determined  that  responsibilities  not 
imposed  by  the  Act  on  the  Committee 
should  be  placed  on  the  faahty. 

tlstablishment  and  maintenance  of  the 
program  of  adequate  vetennary  care  is 
the  responsibility  of  the  facility,  as 
provided  in  |  2.30  of  the  revised  rule. 
Accordingly,  proposed  |  2.40(b)  is 
revised  to  state  that  responsibility  for 
estabhshing  and  mamtaining  a  program 
fur  adequate  vetennai-y  care  is  on  the 
dealer,  exhibitor,  and  research  facihty, 
instead  of  the  attending  vetennarian. 
I'he  program  would  remain  under  the 
supervision  and  control  of  the  attending 
veterinarian,  however,  because  of  the 
attending  vetennarian's  expertise.  We 
have  also  danfied  paragraph  (b).  to 
provide  that  programs  for  disease 
control  and  prevention,  pest  and 
p.irasite  control,  pre-  and  post- 
pnKedural  care,  nutntion.  the  proper 
and  appropnate  use  of  anesthetics, 
analgesics,  tranquilizers,  and  euthanasia 
when  indicated,  are  all  elements  of  a 
program  of  adequate  veterinary  care 
and  must  be  included  by  s  dealer, 
exhibitor,  snd  research  facility  in  order 
to  have  a  comprehensive  program  as 
intended  by  the  Act. 

Two  commenters  from  the  research 
community  stated  that  the  Department 
should  promulgate  regulations  on  what 
constitutes  an  adequate  program  of 
vetennary  care.  The  elements  that  must 
be  included  in  a  program  of  adequate 
veterinary  care  are  provided  in  {  2.40(b) 
of  the  revised  rule.  TTiey  are  programs 
for  disease  control  and  prevention,  pest 
and  parasite  control,  pre-  and  post- 
procedural  care,  nutrition,  euthanasia, 
and  the  appropriate  use  of  pain  relieving 
drugs.  It  is  the  responsibility  of  the 
dealer,  exhibitor,  or  research  faahty  to 
ensure  that  its  program  of  veterinary 
care  adequately  covers  those  areas.  We 
are  also  revising  |  2.40(c)  to  require  that 
these  areas  be  included  in  the  written 
program  for  adequate  veterinary  care.  In 
addition.  |  2.40(d)  of  this  revised  rule 
requires  daily  observation  of  each 
animal  in  order  to  administer  property 
the  program  of  adequate  veterinary  care. 
The  clarification  of  these  paragraphs  in 
the  revised  rule  to  specify  the  elements 
that  comprise  a  program  of  adequate 


veterinary  care  should  satisfy  the 
commenters'  concern. 

Three  exhibitors  commented  that  a 
responsible  official  of  the  dealer, 
exhibitor,  and  research  facility  should 
coordinate  with  the  attending 
vetennarian  In  developing  a  program  of 
adequate  veterinary  care.  We  believe 
that  the  concerns  raised  by  this 
comment  have  been  addressed  In  the 
revised  rule,  which  requires  dealers, 
exhibitors,  and  research  facilities  to 
establish  and  maintain  the  program  of 
vetennary  care  and  requires  the 
program  to  be  under  the  control  and 
supervision  of  the  attending 
vetennanan.  The  suggested 
coordination  will  result  from  this 
requirement,  if  properly  implemented. 

We  received  25  comments  from 
members  of  the  research  community 
stating  that  veterinarians  are  not  trained 
for  the  role  of  determining  what 
anesthesia  and  analgesics  to  provide. 
We  believe  the  attending  veterinanan 
has  this  expertise  and  is  best  suited  to 
provide  guidance  concerning  the  proper 
use  of  pain  relieving  drugs  and  the  need 
for  them.  One  commenter  stated  that 
requinng  the  principal  investigator  to 
provide  anesthesia  and  analgesics  in 
accordance  with  the  attending 
vetennarian's  recommendation  places 
the  attending  vetennanan  in  the 
position  of  deciding  critical 
experimental  issues,  and  this  is  not  the 
role  for  which  the  attending  veterinarian 
is  tramed.  We  disagree  with  the 
commenters.  Under  proposed 
\  2.40(e)(2)(i),  the  attending  veterinarian 
IS  required  to  provide  consultation  and 
guidance  to  the  pnncipal  investigator 
and  to  laboratory  personnel  dunng  both 
planning  and  development  of  the  ACUP 
and  dunng  the  performance  of  the  actual 
researcL  The  principal  investigator  can 
consult  with  the  attending  veterinarian 
regarding  the  special  needs  and 
requirements  of  the  research  and 
experimental  design,  and  together  they 
can  resolve  outstanding  matters 
concerning  the  use  of  pain  relieving 
drugs.  Additional  review  of 
determinations  regarding  the  use  of 
drugs  is  provided  under  i  2Jib.  Under 
that  section,  the  ACUP  must  be 
reviewed  and  approved  by  the 
Committee,  and  the  principal 
investigator  must  explain  why  an 
exception  to  the  requirement  to  provide 
for  the  use  of  pain  relieving  drugs  is 
justified.  We  do  not  believe  that  the 
attending  veterinarian  will  be  in  the 
position  of  deciding  critical 
experimental  issues  that  are  outside  the 
scope  of  his  or  her  expertise  or  duties. 

We  received  10  comments  (3  from 
dealers  and  7  from  exhibitors)  stating 


that  the  attending  veterinarian  should 
not  have  to  be  present  for  routine  health 
care  procedures,  such  as  vaccinations 
and  worming.  We  agree  with  the 
commenters.  For  this  reason,  there  was 
no  proposed  requirement  that  the 
attending  veterinarian  be  present  at  all 
times  for  those  procedures,  nor  is  there 
one  in  the  revised  rule.  The  requirement 
is  that  the  piogram  of  adequate 
veterinary  care,  including  the 
procedures  involved  in  administering  a 
program  of  adequate  veterinary  care,  be 
conducted  under  the  supervision  and 
control  of  the  attending  veterinarian. 
This  does  not  require  the  attending 
veterinarian's  presence  at  all  times.  No 
change  is  made  in  the  revised  rule  based 
upon  this  comment. 

Proposed  \  2.40(c)  would  require  that 
a  written  program  of  adequate 
veterinary  care  between  the  dealer, 
exhibitor,  or  research  facility  and  the 
"Doctor  of  Veterinary  Medicine"  be 
drawn  up  and  reviewed  annually  by 
APHIS.  It  would  also  require  that  the 
program  provide  for  regularly  scheduled 
visits  by  the  veterinarian  as  appropriate 
to  the  facihty's  needs,  if  a  part-time  or 
consulting  veterinarian  is  the  attending 
veterinarian.  Each  dealer,  exhibitor,  and 
research  facility  would  be  required  to 
keep  a  copy  of  the  program  on  file  on 
the  premises  and  to  provide  a  copy  to 
the  Area  Veterinarian  in  Charge 
annually.  Proposed  paragraph  (c)  would 
also  provide  minimum  requirements  that 
must  be  included  in  the  written  program 
of  adequate  veterinary  care,  in  addition 
to  the  areas  of  care  provided  in 
paragraph  (b). 

Six  commenters  from  the  research 
community  stated  that  the  term 
"attending  veterinarian"  should  appear 
in  place  of  "Doctor  of  Veterinary 
Medicine."  We  agree  and  have  made 
this  change  in  the  revised  rule.  We 
intended  specifically  that  the  attending 
veterinarian,  not  any  "Doctor  of 
Veterinary  Medicine."  be  involved  in  the 
development  of  the  program  of 
veterinary  care.  We  have  revised 
paragraph  (c)  accordingly. 

We  received  315  comments  (290  from 
members  of  the  research  community  and 
25  members  of  the  general  public) 
stating  that  the  written  program  of 
adequate  veterinary  care  required  in 
proposed  S  2.40(c)  reads  like  a  contract 
between  the  facility  and  a  part-time  or 
consulting  attending  veterinarian  and 
therefore  would  not  be  appropriate  for 
full-time  or  staff  attending  veterinarians. 
Representatives  of  HHS  suggested  that 
institutions  with  a  full-time  attending 
veterinarian  on  staff  should  not  be 
required  to  prepare  and  submit  annually 
for  review  a  separate  program 


document,  since  they  would  have  a 
program  of  adequate  veterinary  care  in 
place  through  established  positions, 
lines  of  authority,  and  standard 
operating  procedures.  We  agree  in  part 
with  the  HHS  suggestion.  We  believe 
that  if  a  dealer,  exhibitor,  or  research 
facility  has  estabUshed  a  written 
program  of  adequate  veterinary  care, 
separately  or  as  part  of  its  standard 
operating  procedure,  and  has  a  full-time 
attending  veterinarian  on  staff,  it  need 
not  annually  prepare  and  submit  to 
APHIS  a  separate  document  for  the 
program  of  adequate  veterinary  care. 
This  is  because  the  written  program  or 
SOP.  coupled  with  the  established  hnes 
of  authority  and  responsibihty.  would 
address  the  requirement  for  maintaining 
a  program  of  adequate  veterinary  care. 
We  also  agree  that  if  a  dealer,  exhibitor, 
or  research  facility  has  a  written 
program  of  adequate  veterinary  care 
and  a  full-time  attending  veterinarian  on 
staff,  it  is  sufficient  if  the  written 
program  of  adequate  veterinary  care  is 
reviewed  by  APHIS  inspectors  in  the 
course  of  their  regular  duties,  on  the 
premises,  rather  than  requiring  the 
dealer,  exhibitor,  or  research  facility  to 
redraft  and  submit  a  copy  of  their 
program  annually  to  the  Area 
Veterinarian  in  Charge.  Dealers, 
exhibitors,  and  research  facilities  that 
have  a  full-time  attending  veterinarian 
on  staff  generally  are  less  likely  to 
change  their  attending  veterinarian  than 
are  those  with  a  part-time  or  consulting 
attending  veterinarian,  and  therefore 
changes  to  the  program  of  adequate 
veterinary  care  due  to  changes  in 
personnel  are  less  likely.  Additionally, 
full-time  staff  attending  veterinarians 
can  make  daily  personal  observations  or 
receive  reports  on  animal  conditions 
and  care  from  employees  under  their 
supervision,  and  are  in  a  position  to 
respond  promptly  to  veterinary  care 
needs  with  trained  personnel.  Part-time 
or  consulting  attending  veterinarians 
would  not  have  the  same  opportunity  to 
obser\'e  and  to  act. 

We  are  requiring  in  the  revised  rule 
that  if  a  dealer,  exhibitor,  or  research 
facility  utilizes  the  ser\'ices  of  a  part- 
time  or  consulting  attending 
veterinarian,  it  must  provide  the  Area 
Veterinarian  in  Charge  with  its  written 
program  of  adequate  veterinary  care, 
prepared  and  signed  by  its  attending 
veterinarian,  on  an  annual  basis.  We  are 
requiring  that  a  part-time  or  consulting 
attending  veterinarian  prepare  and  sign 
the  written  program  of  adequate 
veterinary  care  annually  in  order  to 
verify  that  it  is  the  current  program  of 
veterinary  care  being  implemented  by 
the  attending  veterinarian  and  the 


dealer,  exhibitor,  or  research  facility. 
The  dealer,  exhibitor,  or  research 
facility  must  also  keep  a  copy  of  the 
program  on  file  at  its  premises  at  all 
times.  We  are  revising  §  2.40(c)  in  this 
rule  to  clarify  these  differences  for 
dealers,  exhibitors,  or  research  facilities 
that  have  a  full-time  attending 
veterinarian  on  staff  and  those  that 
utilize  the  services  of  a  part-time  or 
consulting  attending  vetennarian.  They 
appear  in  paragraphs  (c)  (1)  and  (2)  of 
S  2.40  in  the  revised  rule. 

Thirty-seven  commenters  (36  from  the 
research  community  and  1  exhibitor) 
stated  that  the  program  of  vetenna.'y 
care  should  be  reviewed  every  3  years, 
instead  of  annually  to  coincide  with 
registration  renewal.  We  are  retaining 
the  requirement  for  annual  review.  The 
need  for  adequate  ve'ennary  care  has 
nothing  to  do  with  registration  renewal 
ever>'  3  years.  Rather,  it  is  concerned 
with  the  daily  health  needs  of  the 
anim.als.  The  commenters  do  not 
mention  the  fact  that  the  requirement  for 
annual  review  of  the  program  of 
veterinary  care  also  applies  to  dealers 
and  exhibitors  We  believe  that  annual 
review  is  desirable  in  any  event 
because  of  changes  in  the  technology  of 
veterinary  care  delivery,  and  changes  in 
accepted  procedures. 

Four  dealers  commented  that  visits  by 
a  part-time  or  consulting  attending 
veterinarian  should  not  be  required  to 
be  by  appointment,  but  should  only  be 
required  to  be  made  on  a  routine  basis. 
Proposed  S  2.40(c)  requires  "regularly 
scheduled  visits  appropriate  to  the 
facility's  needs."  There  is  no 
requirement  for  visits  by  appointment. 
Our  concern  is  that  visits  be  sufficiently 
frequent  to  provide  adequate  veterinary 
care,  as  "appropriate  to  the  facility's 
needs."  No  change  is  made  to  this 
provision  in  the  revised  rule 

We  have  made  one  additional  change 
to  proposed  paragraph  (c).  In  providing 
the  minimum  requirements  that  must  be 
included  in  the  wT:tten  program  of 
adequate  veterinary  care,  we  omitted 
reference  to  the  areas  of  veterinary  care 
that  must  be  included.  These  are  the 
areas  of  veterinary  care  identified  in 
5  2.40(b)  of  both  the  proposed  and  the 
revised  rules.  This  reference  is  added  as 
new  paragraph  (c)(3)  and  proposed 
paragraphs  (c)  (1)  through  (6)  are 
redesignated  as  (c)(3)  (i),  (ii),  and  fiv) 
through  (vii)  in  the  revised  rule.  This 
change  also  responds  to  the  2  comments 
we  received  from  members  of  the 
research  community  who  stated  that 
regulations  should  be  provided  on  what 
determines  adequate  veterinary  care. 

Observation  of  animals  and  care  for 
sick,  diseased,  injured,  lame,  or  blind 
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animals.  Proposed  |  2.40(d)  would 
require  daily  observation  of  animals  by 
the  dealer,  exhibitor,  veterinarian. 
animal  caretaker  in  charge,  or  someone 
under  their  direct  supervision.  In 
drafting  proposed  |  2.40(d).  we 
inadvertently  omitted  research  facilities 
from  the  entities  required  to  observe 
each  animal  daily  We  believe  this 
subsection  was  understood  to  apply  to 
rf'search  faclhties  since  the  second 
sentence  refers  to  animals  obtained  for 
r«>st!arch  purposes.  Also,  proposed 
i  2.40(e)(2)  imposes  requirements  on  the 
attending  velennarian  of  a  research 
facility  in  addition  to  those  contained  in 
paragraphs  (»0  through  (d).  The  term 
"research  facility"  is  added  following 
"exhjbitur"  in  the  revised  rule.  The  term 
"vptennanan"  was  Intended  to  refer  to 
an  attending  veterinarian,  and  is 
n;odified  in  the  revised  rule  accordingly. 

We  received  two  comments  from  the 
research  community  stating  that 
provision  should  also  be  included  for 
observation  of  the  animals  by  the 
principal  investigator  We  agree  with 
this  comment  since  the  investigator  is 
qualified  to  perform  the  required 
observation.  The  revised  rule  is  changed 
to  include  observation  by  the 
investigator 

One  exhibitor  and  1  member  of  the 
r»'search  community  commented  that  the 
requirement  for  daily  observation  of  the 
animals  is  excessive.  One  commenter 
noted  that  it  is  impractical  to  require  the 
vetennarian  of  a  larye  facility,  such  as 
l.irge  exhibition  facilities  or  game  farms, 
t )  observe  each  animal  daily,  and  that 
observation  might  actually  be 
detrimental  to  the  proper  management 
uf  some  species,  such  as  bear*  isolated 
f,)r  cubbing.  We  disagree  with  the 
ommenter  The  requirement  for  daily 
ot)8ervHtion  of  most  species  has  been 
part  of  the  regulations  since  1967 
without  resultant  problems  !t  is  also 
insistent  with  the  NIH  Guide  for  the 
(are  and  Use  of  Laboratory  Animals, 
which  states  that  "|H)nimalB  should  be 
observed  and  cared  for  by  qualified 
personnel  every  day.  including 
weekends  and  holidays.   *   *   *  "  (p.  28). 
Daily  observation  Is  a  necessary  part  of 
good  husbandry  practices  It  is 
extremely  important  that  this 
requirement  be  retained  in  order  to 
detect  possible  problems,  including 
detection  of  disease  and  abnormal 
behavior  Also,  It  Is  not  necessary  that 
one  individual  observe  all  the  animals. 
The  proposed  regulation  would  require 
daily  observation  by  "the  dealer, 
exhibitor,  (research  facility|,  [attending] 
veterinarian,  [principal  investigator),  or 
animal  caretaker  in  charge,  or  someone 
under  their  direct  supervision  " 


(Bracketed  terms  are  added  to  the 
regulation  (n  the  revised  rule.)  We  are 
clanfylng  this  provision  In  the  revised 
rule  to  provide  that  someone  under  the 
direct  supervision  of  the  attending 
veterinaiian.  prir  ipal  Investigator,  or 
animal  caretaker  m  charge  would  be 
allowed  to  perform  the  required 
observation  if  he  or  she  is  required  to 
report  promptly  his  or  her  findings  to 
trained  personnel  and  veterinary  care  is 
promptly  provided.  In  this  manner,  the 
need  to  provide  necessary  veterinary 
care  will  be  promptly  identified  and 
communicated  to  responsible  and 
trained  personnel.  We  do  not  believe 
that  objections  to  the  requirement  are 
valid.  The  requirement  is  retained  in  the 
revised  rule. 

Proposed  J  2.40(d)  would  also  require 
that  "each  facility  provide  veterinary 
care  or  humanely  dispose  of  sick. 
diseased.  Injured,  lame,  or  blind 
animals,  unless  this  would  be 
Inconsistent  with  the  research  purposes 
for  which  the  animal  was  obtained  and 
is  being  held  *  *   *."  It  would  also 
require  compliance  with  any  state  or 
local  law  requiring  holding  of  animals 
suspected  of  bein^  diseased  for  a 
specified  period  of  time. 

We  received  31  comments  from  the 
research  community  proposing  that  the 
term  "unhealthy"  be  substituted  for 
"sick,  diseased,  injured,  lame  or  blind" 
in  proposed  9  2.40(d).  We  disagree  with 
the  commenters  since  an  animal  can  be 
lame  or  blind  and  stiU  be  considered 
"healthy."  Substitution  of  "unhealthy" 
will  not  cover  all  of  the  conditions  Lsted 
in  the  proposed  regulation.  The 
substance  of  the  requirement,  to  provide 
veterinary  care  or  to  humanely  dispose 
of  animals  that  are  "sick,  diseased, 
injured,  lame,  or  blind,"  has  been 
included  in  the  regulations  since  1967 
and  has  not  presented  any  problems  to 
our  knowledge.  Reference  to  "sick, 
diseased,  injured,  lame,  or  blind," 
animals  will  remain  in  the  revised  rule. 
We  are  revising  the  provision  of  the 
proposed  rule  requmng  "jtlhe  facility" 
to  provide  veterinary  care  or  humanely 
dispose  of  sick,  diseased,  injured,  lame, 
or  blind  animals.  It  is  revised  to  clarify 
that  this  requirement  applies  to  all 
research  facilities,  dealers,  and 
exhibitors. 

Research  facilities.  Proposed  \  2.40(e) 
would  Impose  additional  requirements 
on  the  attending  veterinarian  of  a 
research  facility  It  would  require  the 
attending  vetennarian  to  be  a  member 
of  the  institutional  Animal  Care  and  Use 
(Committee  and  provide  that  he  or  she 
has  "authonty  to  enter  all  animal  rooms. 
Bites,  facilities,  and  animal  use  areas,  at 
any  time." 


The  requirements  imposed  on  the 
attendiivg  veterinarian  of  a  research 
facility  in  the  proposed  rule  include 
providing  consultation  and  guidance  to 
principal  investigators  and  laboratory 
personnel  during  planning  and 
development  of  an  ACUP.  and  during 
actual  research,  whenever  a  procedure 
is  likely  to  produce  pain  or  distress  in  an 
animal.  Proposed  paragraphs  (A) 
through  (D)  of  S  2.40(e)(2){i)  identify 
speafic  areas  in  which  the  attending 
veterinarian  must  provide  consultation 
and  guidance.  Proposed  {  2.40(e)(2)(ii) 
would  require  the  attending  veterinarian 
to  establiah  a  recordkeeping  system  and 
a  standard  operating  procedure  which 
indicates  and  assures  the  proper  use  of 
drugs  and  proper  pre-  and  post-surgical 
care  on  a  daily  basis.  Proposed 
S  2.40(e)(2)(iii)  would  require  the 
attending  veterinanan  to  sign  an 
assurance  statement  on  the  research 
facility's  annual  report  VS  Form  18-23, 
certifying  that  he  or  she  has  authority  to 
enter  all  animal  areas,  that  he  or  she  has 
carried  out  the  requirements  of  S  2.40. 
and  that  he  or  she  has  read  and 
understands  the  regulations  and 
standards  contained  in  Parts  2  and  3  of 
the  Animal  Welfare  regulati9n8. 

In  the  revised  rule,  \  2.40(e)(1).  the 
research  facility  is  directed  to  require 
that  the  attending  veterinarian  be  a 
member  of  the  Committee.  Similarly,  it 
is  the  research  facility's  responsibility, 
under  {  2.40(e)(2)(i).  to  require  the 
attending  vetennanan  to  provide  the 
requisite  consultation  and  guidance. 
Also,  as  discussed  in  this  supplementary 
Information  under  the  heading.  "Subpart 
B — Registration."  only  the  chief 
executive  officer  or  the  institutional 
official  with  responsibility  for  animal 
care  will  be  required  to  sign  the 
facility's  annual  report.  This  is 
consistent  with  the  PUS  Policy. 
Accordingly,  paragraph  (iii)  is  deleted 
from  {  2.40(e)(2)  in  the  revised  nJe. 

Many  of  the  comments  we  received 
addressing  proposed  (  2.40(e)  were  from 
members  of  the  research  community. 
Therefore,  unless  otherwise  indicated, 
the  source  of  the  comments  discussed  in 
this  section  is  the  research  community. 

Ten  commenters  stated  that  the  word 
"all"  should  be  deleted  from  paragraphs 
(e)(1)  ("The  attending  veterinarian  shall 
have  *   *   *  authority  to  enter  all 
animals  rooms,  sites,  facilities,  and 
animal  use  areas,  at  any  time  "). 
(e)(2)(i)(D)  (the  attending  vetennarian 
shall  provide  consultation  and  guidance 
in  "[e]valuation  and  approval  of  all 
animal  surgical  areas"),  and  (e)(2)(iii)(A) 
(attending  vetennarian  shall  sign  an 
assurance  statement  on  the  facility's 
annual  report  certifying  that  he  or  she 


has  "authority  to  enter  all  animal 
areas  ").  Proposed  S  2.40(e)(2)(iii)  is 
removed  from  the  revised  rale  since  the 
attending  veterinarian  is  not  required  to 
sign  the  annual  report.  The  other 
references  to  "all"  remain  as  proposed, 
because  we  believe  it  is  essential  that 
all  animal  rooms  and  animal  areas  be 
accessible  to  the  amending  veterinarian 
to  assure  proper  and  adequate 
veterinary  care  and  to  carry  out  the 
intent  of  the  Act.  The  requirements  that 
the  attending  veterinarian  provide 
consultation  and  guidance  in  the  areas 
of  evaluation  and  approval  of  all  animal 
surgical  areas  and  qualifications  of 
personnel  involved  with  animal  surgery 
are  ultimately  the  responsibility  of  the 
facility  and  are  included  in  S  2.30  in  the 
revised  rale.  The  facility  must  assure, 
however,  that  evaluation  and  approval 
of  all  animal  surgical  areas  and 
qualifications  of  personnel  are  done  in 
accordance  with  instractions  of  the 
attending  veterinarian.  Accordingly, 
\  2.40(e)(2)(i)(D)  of  the  revised  rule 
retains  the  requirement  that  the  research 
faciUty  require  the  attending 
veterinarian  to  provide  consultation  and 
guidance  with  respect  to  evaluation  and 
approval  of  all  animal  surgical  areas 
and  qualifications  of  personnel  involved 
with  animal  surgery. 

Fifteen  commenters  stated  that  the 
attending  vetennarian  should  be 
allowed  access  to  enter  animal  rooms. 
sites,  facilities,  and  animal  use  areas 
only  "at  any  reasonable  time,"  rather 
than  "at  any  time"  as  proposed  in 
S  2.40(e)(1).  The  commenters  expressed 
concern  that  entry  by  the  attending 
veterinarian  in  an  animal  study  area 
during  a  procedure  could  be  disraptive. 
We  have  determined  that  access  "at  any 
time"  is  imperative  to  prevent 
obstruction  by  those  principal 
investigators  for  whom  there  is  never  a 
"reasonable"  time  to  allow  entry  by  the 
attending  veterinarian.  It  is  desirable 
that  the  attending  veterinarian  consult 
with  the  investigator  to  determine  what 
would  be  a  reasonable  time  and  that  the 
attending  veterinarian  be  able  to 
examine  the  ACUP  in  making  this 
determination  so  as  not  to  disrapt 
procedures  or  a  controlled  research 
environment.  This  may  be  done  as  part 
of  the  consultation  and  guidance 
provided  during  ACUP  planning  and 
development  and  during  actual 
research.  Moreover,  as  previously 
discussed  in  the  discussion  of  i  2.30(b) 
under  the  heading.  "5  2.30  Additional 
requirements  for  research  facilities," 
research  facihties  could  establish 
guidelines  in  the  facihty's  written 
policies  and  procedures  to  help  reassure 
personnel  that  this  right  of  access  would 


be  exercised  in  good  faith.  It  is 
important  however,  that  the  attending 
veterinarian  retain  the  right  to  have 
access  at  any  time  to  ensure  compliance 
with  the  program  of  adequate  veterinary 
care,  for  the  benefit  of  the  animal. 

Forty-four  commenters  stated  that  the 
requirements  imposed  on  the  attending 
veterinarian  in  proposed  S  2.40(e)(2) 
properly  belong  to  the  Committee.  We 
do  not  agree.  TTie  Act  requires  that  the 
principal  investigator  consult  with  a 
doctor  of  veterinary  medicine  in  the 
planning  of  any  procedure  likely  to 
produce  pain  or  distress  in  an 
experimental  animal  (7  U.S.C 
2143(a)(3)(C)).  The  areas  listed  in 
proposed  paragraphs  (A)  through  (D)  of 
S  2.40(e)(2)(i)  are  necessary  components 
of  research  planning  and  development 
and  of  veterinary  care. 

Proposed  S  2.40(e)(2)  states  that: 

In  addition  to  the  requirements  set  forth  in 
paragraphs  (a)  through  (d)  of  this  section,  the 
attending  veterinarian  of  a  research  facility 
shaU: 

(i)  provide  consultation  and  guidance  to 
principal  investigators  and  other  laboratory 
personnel  during  protocol  [ACUP]  planning 
and  development  and  during  actual  research 
whenever  any  procedure  is  likely  to  produce 
pain  or  distress  in  an  animal.  Such 
consultation  and  guidance  shall  include  at 
least  the  following  areas: 

(A)  the  proper  use  of  tranquilizers, 
analgesics,  anesthetics,  and  euthanasia 
according  to  the  accepted,  or  common 
veterinary  practice  procedures; 

(B)  provision  for  adequate  pre-surgical  and 
po8t-8urgical  care  by  laboratory  workers  in 
accordance  with  current  established 
veterinary  medical  and  nursing  procedures; 

(C)  agreement  to  the  withholding  of 
tranquilizers,  anesthesia,  analgesia,  or 
euthanasia  only  when  scientifically 
necessary  and  only  for  the  necessary  period 
of  time;  and 

(D)  evaluation  and  approval  of  all  animal 
surgical  areas  and  quaUfications  of  personnel 
involved  with  animal  surgery. 

(ii)  estabhsh  a  recordkeeping  system  and 
standard  operating  procedure,  which 
indicates  and  assures  that  the  proper  drugs 
are  being  used  and  that  proper  pre-surgical 
and  post-surgical  care,  are  being  carried  out 
on  a  daily  ttasis;  ' 

Forty-eight  commenters  stated  that 
the  areas  provided  in  proposed 
paragraph  (D)  of  S  2.40{e)(2)(i)  should  be 
the  responsibility  of  the  research 
facility,  not  the  attending  veterinarian. 
We  agree  that  the  eireas  Usted  in 
proposed  paragraph  (D)  of  subsection 
(e)(2)(i)  (evaluation  and  approval  of  all 
animal  surgical  areas  and  qualifications 
of  personnel  involved  with  animal 
surgery)  as  well  as  those  Usted  in 
proposed  paragraphs  (e)(2)(i)(A)  through 


'  Paragrapti  (iii)  i«  not  repeated  here  »ince  the 
requirement  far  the  aUending  veteriiuinaD  to  lign 
the  annual  report  u  removed  from  the  revised  rule. 


(C)  are  ultimately  the  responsibility  of 
the  research  facility.  We  believe, 
however,  they  should  be  carried  out 
with  consultation  and  guidance  from  the 
attending  vetennarian  and  in 
accordance  with  his  or  her  instructions 
because  the  attending  veterinanan  is 
best  quahfied  to  advise  in  these  areas. 
Evaluation  of  animal  surgical  areas  and 
the  qualifications  of  personnel  will  be 
accomplished  through  the  attending 
veterinarian  in  the  revised  rule,  though 
they  remain  the  ultimate  responsibility 
of  the  faciUty. 

We  received  506  comments  (481  from 
the  research  community  and  2.5  fnjm 
members  of  the  general  public)  stating 
that  proposed  paragraph  (e)  of  5  240 
implied  that  the  attending  veterinanan 
would  be  required  to  be  present  dunng 
all  actual  research  and  that  this  is 
impractical  and  imnecessary.  It  is  not 
our  intent  that  the  attending 
veterinarian  must  be  present  at  all  times 
during  all  actual  research  or  during  all 
actual  research  that  might  produce  pain 
or  distress  in  an  animal.  Rather  our 
intent  is  that  the  attending  vetennanan 
must  be  available  for  consultation  and 
to  pro\ide  guidance,  and  must  have  free 
access  to  all  animal  areas  if  he  or  she 
determines  it  is  necessary  to  be  present 
during  the  conduct  of  research 
procedures.  During  our  consultations 
with  representatives  from  HHS.  they 
stated  that  many  institutions  interpreted 
proposed  S  2.40(e)  as  requiring  the 
attending  veterinarian's  presence.  They 
suggested  the  following  clanfylng 
modification  to  paragraph  (e)(2)(i): 
"Provide  consultation  and  guidance  to 
principal  investigators  and  other 
laboratory  personnel  during  [ACUP] 
planning  and  development,  and  if 
deemed  necessary  by  the  lACUC 
[Committee]  during  actual  research, 
whenever  any  procedure  is  likely  to 
produce  pain  or  distress  in  an  animaL" 
We  agree  that  the  attending  vetennanan 
should  be  present  during  actual  research 
that  is  likely  to  produce  pain  or  distress 
in  animals  if  requested  by  the 
Committee.  We  also  believe  the 
attending  veterinarian  should  be  present 
if  requested  by  the  investigator,  if 
complaints  from  personnel  or  humane 
groups  are  received,  or  to  observe  the 
research  for  compUance  with  the 
approved  ACUP.  the  facility's  written 
policy  under  S  2.30(e)(10).  and  the 
facility's  program  of  adequate  vetennary 
care.  "The  revised  rule  is  modified  to 
clarify  that  the  attending  vetermarian  s 
presence  during  actual  research  that  is 
likely  to  produce  pain  or  distress  is 
required  only  under  these 
circumstances. 
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One  commenliT  ohiprtcil  lo  the 
r»»<iuir«ment  m  proponed  {  2  4<)(r)U||]  | 
thnt  the  principal  invp-ttigator  consult 
with  and  receive  miiddnct'  from  the 
attending  vt'tprinanan  duruiK  ACUl* 
planning  and  developnit-nl  and  dunn« 
actual  rvst-arch  whenever  a  procedure 
would  be  likely  to  produce  pain  or 
distress  Section  U(a)|3|(C)(i|  of  the  A(  t 
8p«cifically  mandates  this  consultation 
in  the  planning  of  "any  practice  which 
could  cause  pain  to  animals."  (7  U  S  C 
2143  |a)(3l|C)(i))  For  this  reason  and  for 
the  reasons  stated  above  in  our 
discussion  of  required  consultation  and 
guidance,  no  change  is  made  in  the 
revised  rule  based  upon  this  comment 

We  received  40  comments  statins  that 
the  requirement  of  proposed 
I  240(el|2||ii),  that  'he  attending 
velennanan  establish  a  recordkeeping 
system  to  assure  proper  drug  usage  and 
proper  pre-  and  post  surgical  care,  be 
deleted  Twenty  nine  commenters  noted 
that  procedures  for  proper  drug  use  and 
pre-  and  post  surgical  care  would  be 
provided  in  the  ACUP.  making  a 
separate  recordkeeping  system 
unwarranted.  We  agree  with  the 
commenters  insofar  as  requiring 
assurance  of  proper  care  ii  the 
institution's  responsibility.  We  believe 
that  the  research  facility  should  have 
•omc  maans  of  vtnfying  th«  tiemants  of 
proper  veterinary  care  and  that  their 
wntten  program  of  adequate  vetennary 
car«  should  provide  for  a  recording 
system  which  indicates  compliance  with 
pniper  vetennary  care  prtH;edure8  We 
have  revised  paragraph  (u)  in  this  rule  to 
reflect  that  research  facilities  are 
required  to  have  their  attending 
veterinarian  establish,  as  part  of  the 
facility's  program  of  adequate  vetennary 
care,  procedures  and  a  recording  system 
in  their  program  of  adequate  vetennary 
care  which  indicate  and  assure  proper 
drug  usage  and  proper  pre   and  post- 
pnx;edural  care. 

Kour  commenters  stated  that  only  the 
institutional  ofricial  responsible  for 
animal  care  should  be  required  to  sign 
the  annual  report.  Form  VS  18-23  We 
agree  for  the  reasons  set  forth  under  the 
heading.  "Subpart  B — Registration"  and 
have  removed  paragraph  (iii)  from  the 
revised  rule. 

No  other  changes  are  made  to  (  2.40 
in  the  revised  rule 

Subpart  E — Identification  of  Animals. 
Time  and  methcxl  of  identification 

In  proposed  |  2.50.  we  proposed 
animal  identification  requirements 
Intended  to  strengthen  those  of  the 
existing  regulations.  We  received  5 
comments  (2  from  dealers  and  3  from 
the  general  public)  generally  endorsing 
the  stricter  identification  requirements 


ami  in  fnvor  of  use  of  tags,  tattoos   or 
both  as  the  most  reliable  means  of 
identification.  One  commenter  urged 
that  the  type  of  marking  provided  in  the 
regulations  be  by  a  humane  method. 
Another  commenter  noted  the  need  for 
requinng  adequate  recordkeeping  as  a 
means  of  verification  of  the  animals' 
identity 

We  have  reconsidered  the  proposed 
requirements  in  light  of  the  commenters' 
concern  for  stncter  identification 
requirements  m  general.  We  believe  that 
the  requirements  contained  in  proposed 
(  2.50  will  result  m  more  animals  held 
by  all  classes  of  dealers  and  by  refleart:h 
facilities  being  properly  identified  by 
tagging  or  by  an  approved  tattoo.  In  this 
regard,  we  have  reconsidered  allowing 
class  "A  "  dealers  to  identify  live  dogs  or 
cats  on  the  premises  by  "an  accurate 
and  distinctive  descnption. '  a  tattoo 
marking,  or  an  official  tag.  and  have 
determined  that  all  animals  on  the 
premises  should  be  identified  by  tattoo 
or  official  tag.  We  are  eliminating  the 
option  to  identify  animals  by  description 
from  proposed  |  2.50(a)(3)  since  it  could 
result  in  inaccuracies  or  improper 
substitution  of  animals.  With  this 
method  of  identification  removed  from 
the  regulatlona.  we  believe  that  the 
requirement*  in  paragraph  (a)(3)  can  be 
combined  with  those  of  (a)(1). 
Accordingly.  |  Z.50(a)(l)  is  revised  to 
require  identification  by  tag  or  tattoo,  of 
all  live  dogs  and  cats  held  on  the 
premises,  purchased,  or  otherwise 
acquired,  sold,  or  otherwise  disposed  of 
or  removed  from  the  premises. 

The  commenter  noting  concern  about 
humane  methods  of  identification  was 
most  concerned  that  the  method  used 
not  be  unreasonably  painful  or 
distressful,  such  as  ear  tagging  could  be 
The  regulations  are  sufficiently  clear  in 
their  requirement  that  tags  must  be 
attached  "by  means  of  a  collar  made  of 
material  generally  considered 
acceptable  to  pet  owners"  and  provides 
guidelines  as  to  what  would  be 
considered  acceptable  and  what  would 
be  unacceptable.  Unacceptable 
matenals  are  those  such  as  wire,  elastic 
or  sharp  metal,  that  might  cause 
discomfort  or  injury  to  the  animals  Ear 
tagging  is  not  an  acceptable  means  of 
identification.  We  do  not  believe  that 
additional  regulations  concerning  the 
means  of  tagging  are  needed  at  this 
time 

Although  we  did  not  receive  any 
comments  addressing  proposed 
i  2.50(b),  we  wish  to  clanfy  that  it 
requires  identification  of  all  live  dogs  or 
cats  under  a  Class  'B  '  dealers  control, 
or  on  his  premises,  and  not  just  those 
that  are  purchased  or  otherwise 
acquired.  The  word,  "or."  was 


inadvertently  omitted  from  paragraph 
(b)  in  the  proposal.  To  correct  any 
misconception  we  are  revising 
paragraph  (b)(1)  to  read  as  follows; 

"When  live  dogs  or  cats  are  held, 
purchased,  or  otherwise  acquired,  they  shall 
t>e  immediately  identified — 

We  are  making  a  conforming  change 
in  paragraph  (c)  for  the  same  reason. 

We  did  not  receive  any  other 
comments  concerning  the  remaining 
sections  of  proposed  Subpart  E. 
however  we  have  determined  that  some 
revision  is  necessary. 

We  have  clarified  proposed  J  2.50(e) 
by  revising  paragraph  (e)(1)  to  include 
animals  from  any  exempt  source. 
Proposed  paragraph  (e)(2)  is  therefore 
removed  from  the  revised  rule  because  it 
is  subsumed  in  paragraph  (e)(1).  We 
have  revised  proposed  paragraph  (e)(1) 
by  redesignating  its  provisions  as 
paragraphs  (e)(l)(i).  (ii),  and  (e)(2)  in  the 
revised  rule  to  make  it  easier  to  follow. 
Paragraph  (e)(1)  of  the  proposed  rule 
would  provide  that  all  live  dogs  or  cats 
delivered  for  trans[>ortation. 
transported,  purchased  or  otherwise 
acquired,  sold,  or  di8(>osed  of  by  a 
research  facihty  be  identified  at  the  time 
of  dehvery.  purchase,  sale,  disposal,  or 
acquisition  by  either  (1)  An  official  tag 
or  tattoo  that  was  affixed  to  the  animal 
at  the  time  it  was  acquired  by  the 
research  facility,  or  (2)  a  tag.  tattoo,  or 
collar  applied  to  the  dog  or  cat  by  the 
research  facility  which  individually 
identifies  the  dog  or  cat  by  description 
or  number.  The  latter  alternative  is 
redesignated  as  paragraph  (e)(l)(ii)  in 
the  revised  rule.  We  have  determined 
that  a  tag.  tattoo,  or  collar  would 
identify  the  dog  or  cat  by  number  only, 
and  not  by  description,  due  to  space  and 
other  practical  limitations.  We  are 
removing  identification  by  description 
from  this  provision  in  the  revised  rule. 

Subpart  F — Stolen  Animals 

Proposed  \  2.80  would  provide  that 
"|a)ny  person  subject  to  the  Act  shall 
not  buy.  sell,  exhibit  use  for  research, 
transport,  or  offer  for  transportation, 
any  stolen  animal."  One  of  the  findings 
of  Congress  on  which  the  Act  is 
premised  is  that  "regulation  of  animals 
and  activities  as  provided  in  (the)  Act  is 
necessary  '  *   *  in  order  (3)  to  protect 
the  owners  of  animals  from  the  theft  of 
their  animals  by  preventing  the  sale  or 
use  of  animals  which  have  been  stolen." 
(7  U.S.C  2131(b)).  Section  2.60  was 
proposed  in  order  to  prevent  the  buying 
and  selling  of  stolen  animals  and  those 
obtained  under  questionable 
circumstances,  since  the  requirements  of 
marking  for  identification  and 


recordkeeping  have  proven  insufficient 
to  stop  these  practices. 

We  received  377  comments  (352  from 
the  research  community  and  25  from 
members  of  the  general  public)  stating 
that  proposed  fi  2.60  should  either  be 
deleted  from  the  regulations  entirely  or 
that  it  should  be  limited  to  persons 
"knowingly  or  *villfully"  engaging  in 
activities  using  stolen  animals.  Fourteen 
commenters  (2  from  the  research 
community  and  12  from  members  of  the 
general  public)  stated  that  tbey  are  in 
favor  of  the  proposed  regulation. 

As  stated  above,  we  have  determined 
that  this  section  is  necessary  and  it 
remains  in  the  rule,  as  revised.  We  have 
considered  the  comments  stating  that 
the  regulations  should  prohibit  only 
willful  or  knowing  use  of  stolen  animals 
and  have  determined  that  the  resultant 
regulation  would  be  ineffective  and 
virtually  unenforceable.  We  are 
concerned  that  persons  seeking  to  use 
the  animals  as  provided  in  the 
regulation  would  choose  to  remain 
ignorant  of  the  circumstances  under 
which  the  animal  was  obtained.  We 
have  also  considered  adding  an 
exception  for  cinnimstances  in  which 
the  person  holding  the  animal  has  made 
reasonable,  good  faith  efforts  to 
determine  whether  the  animal  was 
stolen  or  its  ohgiiL  We  have  determined 
that  the  proposed  regulation  would  be 
most  effective  in  preventing  theft  of 
animals  if  the  various  activities 
involving  stolen  animals  listed  in  the 
regulation  constitute  a  per  se  violation 
of  the  regulations.  Only  in  this  manner 
can  we  be  certain  that  persons  subject 
to  the  Act  will  use  best  efforts  in 
endeavoring  to  avoid  using  stolen 
animals.  We  are  hopeful  that  the 
incidence  of  stolen  animals  will  subside 
if  the  market  for  them  is  eliminated. 
Section  2.60  remams  in  the  revised  rule 
as  originally  proposed. 

Subpart  G — Records 

Dealers  and  exhibitors 

We  received  5  comments  (1  from  the 
research  community.  1  from  an 
exhibitor,  and  3  from  the  general  public) 
noting  the  need  for  stricter 
recordkeeping  requirements  in  general. 
We  believe  that  the  additional 
recordkeeping  requirements  proposed  in 
Subpart  G  *vill  assist  the  Department  by 
enhancing  traceability  of  the  animals, 
which  is  one  of  the  prime  objectives  of 
the  recordkeeping  requirements,  and 
will  be  a  valuable  tool  in  combatting  the 
sale  of  animals  obtained  unlawfully. 

We  are  clarifying  S  2.75  in  this  revised 
rule  to  reflect  that  it  appUes  to  dealers 
other  than  operators  of  auction  sales 
and  brokers,  and  lo  exhibitors.  This 


clarification  is  necessary  because 
operators  of  auction  sales  and  brokers 
are  dealers  under  the  Act  (7  U.S.C 
2131(f))  and  under  the  definition  of 
"dealer"  contained  in  Part  1 — 
"Definition  of  Terms"  (see  companion 
docket  no.  88-013,  published  elsewhere 
in  this  issue),  because  they  negotiate  the 
purchase  or  sale  of  animals,  in 
commerce,  for  compensation  or  profit. 
Section  2.77  provides  the  recordkeeping 
requirements  applicable  to  operators  of 
auction  sales  and  brokers  to  whom 
animals  are  consigned. 

Proposed  S  2.75  would  impose 
recordkeeping  requirements  upon 
dealers  and  exhibitors  that  are 
substantially  similar  to  those  required 
under  current  S  2.75.  except  that  dealers 
and  exhibitors  would  also  be  required  to 
maintain  in  their  records  the  vehicle 
Ucense  number  and  state,  and  the 
driver's  license  number  and  state  of 
anyone  not  licensed  or  registered  under 
the  Act  from  whom  a  dog  or  cat  is 
acquired.  This  requirement  was  not 
included  in  proposed  S  2.75(b)  and  we 
have  determined  that  it  is  equally 
appropriate  to  include  it  for  animals 
other  than  dogs  and  cats.  This 
requirement  was  proposed  to  facilitate 
tracing  the  seller  and  the  source  of  the 
animals,  particularly  when  the  source  or 
origin  of  the  animals  is  in  question.  Five 
commenters  from  the  general  public 
stated  their  approval  of  this 
requirement 

One  member  of  the  general  pubUc 
suggested  that  we  require  owner  release 
statements  which  acknowledge 
ownership  of  the  animals  whenever  they 
are  acquired  or  sold,  or  possession  is 
otherwise  transferred.  We  are 
concerned  that  anyone  who  contrives  to 
sell  or  transfer  stolen  animals  would 
likely  be  willing  to  provide  a  fraudulent 
owner  release  statement.  Secondly,  a 
person  subject  to  the  Act  might  attempt 
to  defend  against  a  charge  of  violating 
§  2.60  by  pleading  good  faith  reliance  on 
the  owner  release  statement  and  could 
argue  that  it  is  not  reasonable  to  require 
a  person  to  go  beyond  obtaining  the 
statement  to  satisfy  themselves  that  the 
animals  were  not  stolen.  This  would 
affect  the  Department's  efforts  to 
enforce  §  2.60  of  the  regulations 
effectively  under  those  circumstances  or 
to  prosecute  persons  charged  for 
activities  involving  stolen  animals. 
Because  of  these  concerns  with  the 
commenter's  suggestion,  we  are  not 
requiring  an  owner  release  statement  at 
this  time,  if  we  determine  that  it  should 
be  included  in  some  form  in  the 
regulations,  we  will  publish  a  notice  of 
proposed  rulemaking  and  solicit  public 
comments  on  the  proposal. 


One  exhibitor  commented  that  APHIS. 
and  not  licensees,  should  maintain 
dealer  records,  such  as  the  Record  of 
Disposition  of  Dogs  and  Cats  (VS  Form 
18-6).  The  Department  is  authorized 
under  sections  10  and  12  of  the  Act  to 
require  that  dealers  and  exhibitors 
maintain  records  with  respect  to  the 
purchase,  sale,  transportation, 
identification,  and  previous  ovv-ncrship 
of  animals  (7  U.S.C.  2140.  2142).  The 
Department  is  also  authonzed  under 
sections  10  and  12  of  the  Act  to  inspect 
and  copy  those  records  (7  U.S.C.  2140. 
2142).  No  change  is  made  in  the  revised 
rule  based  upon  this  comment. 

Section  2.75  remains  as  originally 
proposed. 

Proposed  2.76  would  similarly  require 
research  facilities  to  maintain  m  their 
records  the  vehicle  license  number  and 
state,  and  the  driver's  Ucense  number 
and  state  of  the  person  from  whom  a 
dog  or  cat  was  purchased  or  otherwise 
acquired  if  that  person  is  not  licensed  or 
registered  under  the  Act  Proposed 
I  2.76  would  also  require  research 
facilities  to  maintain  in  their  records  the 
USDA  Ucense  or  registration  number  of 
that  person  if  that  person  is  Ucensed  or 
registered  under  the  Act  Current  §  2  76 
is  more  general  in  its  requirement  that 
research  faciUties  maintain  a  license 
number  if  that  person  is  Ucensed  under 
the  Act 

The  requirement  to  maintain  the 
vehicle  Ucense  n'lmber  and  state,  and 
the  driver's  license  number  and  state  of 
the  person  who  owned  or  consigned  the 
animaUs)  for  sale  was  omitted  from 
proposed  §  2.77(a).  We  have  determined 
that  it  is  equally  appropnate  to  impose 
this  requirement  on  dealers  who  are 
operators  of  auction  sales  and  brokers, 
for  the  reasons  stated  above. 
Accordingly,  J  2.77(a)  is  revised  to 
include  this  requirement.  We  are  also 
revising  §  2.77(a)  in  this  rule  to  include 
the  date  of  birth  or  approximate  age  of 
the  animal  in  the  description  required, 
because  this  requirement  was 
inadvertently  omitted  from  the  proposed 
rule. 

We  received  303  comments  (278  from 
members  of  the  research  community  and 
25  from  members  of  the  general  public) 
stating  that  the  requirement -to  maintain 
a  record  of  the  USD.A  license  or 
registration  number  is  not  ir.  the  Act  and 
that  APHIS  has  failed  to  demonstrate 
how  requiring  it  would  benefit  animal 
welfare.  Section  10  of  the  Act  requires 
research  faciUties  to  make  and  retain 
records  with  respect  to  the  purchase, 
sale,  transportation,  identification,  and 
previous  ownership  of  Uve  dogs  and 
cats,  as  the  Secretary  may  prescnbe  (7 
U.S  C.  2140).  Section  12  of  the  Act 
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authorizes  the  Secretary  to  promulgate 
recordkeepirvg  requirements  governing 
the  purchase,  handling,  or  sale  of 
animals,  in  commerce,  by  resean.h 
facilities  (7  1IS.C.  2142]  The 
requirement  for  maintaining  a  record  of 
thf  USUA  license  or  registration  number 
of  the  person  from  whom  live  dogs  or 
cuts  are  obtained  allows  the  Department 
to  truce  the  ongin  of  the  animals  and 
thereby  locate  dealers  who  may  be 
suspected  of  selling  unlawfully  obtained 
animals.  Without  mechanisms  which 
enable  the  Department  to  locate  persons 
selling  stolen  animals,  the  Department 
would  be  unable  to  fulfill  one  of  the 
stated  purposes  of  the  Act.  "to  protect 
the  owners  of  animals  from  the  theft  of 
their  animals  by  preventing  the  sale  or 
use  of  animals  which  have  been  stolen." 
|7  U  S.C.  2131(b)(3)).  Congress  further 
authorized  the  Secretary  "to  promulgate 
such  rules,  regulations,  and  orders  as  he 
may  deem  necessary  in  order  to 
effectuate  the  purposes  of  (the)  Act."  (7 
use.  2151).  Tlie  ability  to  trace  persons 
selling  animals  is  more  important  now 
than  ever,  because  fewer  pound  animals 
are  being  conditioned  for  research 
purposes  and  the  demand  by  the 
research  facilities  for  experimental 
animals  is  increasing.  There  also 
appears  to  be  increasing  transfer  of 
animals  between  research  facilities, 
making  it  necessary  to  trace  the  sellers' 
identity  through  multiple  previous 
owners  The  requirement  to  obtain  the 
license  or  registration  number  of  all 
persons  from  whom  a  research  facility 
obtains  dogs  or  cats  therefore  remains 
as  initially  proposed,  as  it  is  necessary 
and  reasonable  under  the 
cin-umstances. 

Three  members  of  the  general  public 
commented  that  the  regulations  should 
be  revised  to  state  that  researc.h 
facilities  snould  buy  animals  from 
licensed  sellers  only   We  believe  that 
the  Act  fully  covers  this  issue  and  that 
further  regulation  is  not  necessary 
Section  7  of  the  Act  prtivides 

It  shall  be  unlawful  for  any  research 
facility  lo  pun;haie  any  dog  or  cat  fn)m  any 
pwmiin  fxippt  an  operalor  of  an  auction  tale 
iuhiecl  lo  »ef  lion  12  of  lhi«  Act  or  a  pwrson 
hoi(iinjj  a  valid  Iu:«»n8e  at  a  dj^aler  or 
pxhibilor  i»iued  by  the  Secretary  pursuant  to 
ihn  Act  unless  such  pvemon  it  exempted  from 
obtaining  such  license  under  section  3  of  this 
Act  (7  use  21.ri 

Prtjposed  §  2.1  was  intended  to  better 
identify  persons  exempt  from  the 
licensing  requirements  of  the  Act.  as 
cli-icussed  in  the  supplementary 
information  to  Subpart  A— Licensing, 
under  the  heading,  "Requirements  and 
application  '  We  do  not  agree  that 
additional  provisions  need  be  included 
in  the  regulations  at  this  time  No  change 


IS  made  in  the  revised  rule  as  a  result  of 
this  comment 

Health  certification  and  identification 

Proposed  I  2.79  would  continue  the 
requirement  of  current  §  2.79  that  a 
health  certificate,  executed  and  issued 
by  a  licensed  veterinarian,  must 
accompany  any  dog,  cat,  or  nonhuman 
pnmate  delivered  by  a  dealer,  research 
facility,  exhibitor,  operator  of  an  auction 
sale,  broker,  or  department,  agency,  or 
instrumentality  of  the  United  States  or 
of  any  State  or  local  government,  to  an 
intermediate  handler  or  carrier  for 
transportation  In  commsrce.  It  further 
provides  that  VS  Form  18-1  may  be  used 
for  health  certification  by  a  licensed 
veterinarian.  VS  Form  lft-1  is  the  'U.S. 
Interstate  and  International  Certificate 
of  Health  Examination  for  Small 
Animals." 

One  commenter  from  the  research 
community  stated  that  federal 
institutions  that  are  dealers  are  not 
required  lo  sign  Form  18-1. 
Nevertheless,  the  Act  does  require  any 
"department,  agency,  or  instrumentality 
of  the  United  States  having  laboratory 
animal  facilities,"  to  provide  health 
certificates  (7  U.S.C.  2144).  Section  14  of 
the  Act  requires  that  they  comply  with 
paragraphs  (a),  (f).  (g),  and  (h)  of  section 
13  (7  U.S.C.  2143).  and  section  13(f) 
provides  the  requirement  for  a  health 
certificate  to  accompany  dogs,  cats,  and 
"additional  kinds  or  classes  of  animals 
designated  by  regulation  of  the 
Secretary  ■  (7  U.S.C.  2144.) 

We  intended  to  impose  these 
prohibitions  on  persons  who  transport 
animals  in  commerce  themselves,  rather 
than  limiting  the  prohibitions  to  persons 
who  deliver  the  animals  to  carriers  or 
intermediate  handlers,  but  inadvertently 
did  not  do  so  in  the  proposed  rule 
Imposing  these  prohibitions  on  persons 
who  transport  animals  in  commerce 
themselves  is  necessary  because 
increasing  numbers  of  dealers,  research 
facilities,  and  other  persons  are 
transporting  animals  themselves,  rather 
than  using  earners  and  intermediate 
handlers  to  do  so.  The  health  and  safety 
concerns  underlying  the  minimum  age 
requirement  and  health  certification 
requirement  apply  equally  to  the 
animals  in  transport,  regardless  of  the 
legal  status  of  the  person  transporting 
the  animal,  and  it  is  inconsistent  with 
these  concerns  to  place  the  prohibitions 
on  earners  and  intermediate  handlers 
only. 

Therefore,  (  2.79  is  revised  in  this  rule 
tiy  extending  it.s  prohibitions  to  any 
dealer,  research  facility,  operator  of  an 
auction  sale,  broker,  or  department, 
agency,  or  instrumentality  of  the  United 
Slates  or  of  any  State  or  local 


government  transporting  any  dog,  cat,  or 
nonhuman  primate  in  commerce.  This 
would  apply  to  federal  agencies  as  well. 
We  are  similarly  extending  the 
prohibition  of  {  2.130  to  any  person 
transporting  dogs  or  cats  in  commerce. 
We  also  note  that  in  our  proposal  to 
amend  Part  3 — "Standards"  (see 
companion  docket  no.  87-004,  published 
elsewhere  in  this  issue),  we  are 
proposing  to  make  the  transportation 
standards  included  in  Subparts  A-D 
applicable  lo  any  person  subject  to  the 
Act  who  transports  the  regulated 
animals  in  commerce,  rather  than 
restricting  the  standards  to  carriers  and 
intermediate  handlers  as  in  the  current 
regulations. 

Subpart  H — Compliance  with  Standards 
and  Holding  Period 

Compliance  with  standards 

Proposed  S  2.100(aJ  would  require  the 
following: 

Each  dealer,  exhibitor,  operator  of  an 
auction  sale  and  research  facility  shall 
comply  In  all  respects  with  the  regulations  set 
forth  m  Part  2  and  the  standards  set  forth  in 
Part  3  of  this  subchapter  for  the  humane 
handling,  care,  treatment,  housing,  and 
transportation  of  animals:  Provided,  however: 
That  exceptions  to  the  standards  in  Part  3 
may  be  made  for  research  facilities  only 
when  such  exceptions  are  specified  in  the 
research  protocol;  are  explained  m  detail  in  a 
report  filed  with  the  Institutional  Animal 
Care  and  Use  Committee;  and  are  approved 
by  the  Committee. 

Seven  commenters  objected  lo  the 
wording  of  proposed  {  2.100(a).  Four 
commenters  from  the  research 
community  objected  to  use  of  the  term 
"research  protocol"  in  the  proposed 
regulation.  Three  of  those  commenters 
and  2  additional  commenters  from  the 
research  community  stated  that  the 
statutory  language  should  be  used 
instead.  A  seventh  conunenter,  also 
from  the  research  community,  stated 
that  the  phrase  "are  explained  in  detail 
in  a  report  filed  with  the  Institutional 
Animal  Care  and  Use  Committee;  and 
are  approved  by  the  Committee"  should 
be  removed  from  the  regulation. 

We  consider  these  comments  to  be 
unjustified.  The  proposed  language  is 
taken  from  the  statute.  Section 
13(a)(3)(E)  of  the  Act  plainly  states  "thai 
exception  to  such  standards  may  be 
made  only  when  specified  by  research 
protocol  and  that  any  such  exception 
.shall  be  detailed  and  explained  in  a 
report  outlined  under  paragraph  (7)  and 
filed  with  the  Institutional  Animal 
Committee."  (7  U.S.C.  2143(a)(3)(E).)  The 
term  "research  protocol"  is  taken 
directly  from  the  statute.  However  as 
explained  In  Part  1 — "Definition  of 
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Terms,"  docket  no.  88-013,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  we  have  replaced  it  with 
"animal  care  and  use  procedure" 
(ACUP)  everywhere  it  appears  in 
proposed  Parts  1  find  2.  This  change  is  to 
satisfy  concerns  voiced  by  members  of 
the  research  conununity  and  HHS  that 
the  Department  would  be  interfering  in 
research  design.  The  requirement  that 
exceptions  to  the  standards  be  detailed 
and  explained  in  a  report  to  the 
Committee  is  also  directly  from  the 
statute  and  remains  in  the  revised  rule. 
We  are  revising  S  2.100  to  also  require 
that  exceptions  from  the  provisions  of 
S  2.131.  "Handling,"  may  be  made  by 
research  facilities  when  specified  in  the 
ACUP.  explained  in  detail  in  a  report 
filed  with  the  Committee,  and  are 
approved  by  the  Committee,  This 
change  is  necessary  because  \  2.131 
pertains  to  the  humane  handling  of  all 
animals  covered  by  the  Act  and  is 
derived  from  the  standards  in  Part  3.  We 
have  included  it  in  Part  2  because  all 
persons  subject  to  the  Act  must  comply 
with  it  when  handling  all  animals 
covered  by  the  Act. 

Proposed  fi  2.100(b)  would  apply  to 
carriers  and  intermediate  handlers,  and 
would  require  that  they  comply  vsrith  the 
regulations  in  Part  2  and  the  standards 
in  Part  3  pertaining  only  to  the  humane 
transportation  of  animals  in  commeixe. 
Proposed  S  2,100(a)  would  apply  to 
dealers,  exhibitors,  operators  of 
auctions  sales,  and  research  facilities, 
and  would  require  that  they  comply  with 
the  regulations  in  Parts  2  and  3  in  their 
entirety.  We  have  determined  that 
because  intermediate  handlers  hold 
animals  for  several  days  while  awaiting 
transportation  in  commerce,  they  should 
be  required  to  comply  with  all  of  the 
standards  in  Part  3  for  the  humane 
handling,  care,  treatment,  and  housing  of 
animals  during  these  holding  periods, 
and  not  just  those  pertaining  to 
transportation.  We  are  therefore 
revising  S  2.100(a)  in  the  final  rule  to 
include  intermediate  handlers  and  we 
are  removing  them  from  S  2.100(b)  in  the 
revised  rule. 

Except  for  these  three  changes.  §  2.100 
remains  as  proposed. 

Holding  period 

Proposed  §  2.101(a)  would  require  a  5- 
day  holding  period  for  dogs  and  cats  by 
dealers  and  exhibitors  following  their 
acquisition  of  the  animal.  One  dealer 
objected  to  the  5-day  holding  period. 
Section  5  of  the  Act  provides  as  follows: 

No  dealer  or  exhibitor  shall  sell  or 
otherwise  dispose  of  any  dog  or  cat  within  a 
penod  of  five  business  days  after  the 
acquisition  of  such  animal  or  within  such 


other  period  as  may  be  specified  by  the 
Secretary  '  '  '  (7  U.S.C.  2135). 

Five  days  is  considered  to  be  the 
appropriate  holding  period  under  most 
circumstances  We  consider  that  this  is  a 
reasonable  period  of  time  to  allow 
persons  to  locate  missing  animals,  and 
to  enable  a  dealer  or  exhibitor  to 
determine  whether  a  dog  or  cat  is  fit  for 
further  transfer.  Accordingly,  the  5-day 
holding  period  remains  in  the  revised 
rule.  We  are  revising  the  rule,  however, 
to  ensure  thai  animals  are  held  5  full 
days.  We  are  concerned  that  if  a  dealer 
or  exhibitor  obtains  an  animal  late  in 
the  day  on  a  Monday,  for  example,  that 
it  could  coimt  that  Monday  as  one 
business  day  and  dispose  of  the  animal 
early  on  Friday  by  counting  Friday  as 
one  business  day  as  well.  This  would 
not  allow  owners  sufficient  time  to 
locate  their  missing  animals.  This 
problem  would  be  compounded  if  the 
dealer  or  exhibitor  is  open  for  business 
over  the  weekend  and  counts  Saturday 
and  Sunday  as  business  days.  Using  the 
time  of  acquisition  in  the  example  set 
forth  above,  an  animal  obtained  late 
Thursday  night  might  be  disposed  of 
first  thing  Monday  morning,  without 
allowing  its  owner  a  reasonable  period 
of  time  to  locate  the  missing  animal.  To 
prevent  this  occurrence,  we  are  revising 
S  2.101(a)  to  provide  that,  except  as 
otherwise  provided  in  paragraph  (a), 
any  live  dog  or  cat  acquired  by  a  dealer 
or  exhibitor  must  be  held  for  3  full  days, 
not  including  the  day  the  animal  was 
acquired.  We  are  also  providing  that  the 
10-day  holding  period  applicable  to  live 
dogs  or  cats  acquired  by  a  dealer  or 
exhibitor  from  any  private  or  contract 
pound  or  shelter  excludes  the  day  the 
animal  was  acquired. 

We  intended  that  all  time  periods 
provided  in  §  2.101  would  exclude  time 
in  transit.  This  exclusion  was 
inadvertently  omitted  from  the  initial 
requirement  of  paragraph  (a)  that  "[a]ny 
live  dog  or  cat  acquired  by  a  dealer  '  or 
exhibitor  shall  be  held  by  him.  under  his 
supervision  and  control,  for  a  period  of 
not  less  than  5  business  days  after 
acquisition  of  such  animal."  Reference 
to  excluding  time  in  transit  has  been 
included  in  this  revised  rule,  as  well. 

We  proposed  certain  exceptions  to  the 
5-day  holding  period  in  5  2.101(a).  The 
second  exception  stated  in  the  proposed 
regulation  would  allow  dealers  or 
exhibitors  who  obtained  dogs  or  cats 
obtained  from  govemmentally  owned 
and  operated  pounds  or  shelters  to  hold 
the  animals  for  only  24  hours,  instead  of 
the  5-day  period  otherwise  required,  if 
the  animals  completed  a  5-day  holding 
period  at  the  govemmentally  owned  and 
operated  pound  or  shelter. 


We  received  5  comments  from 
members  of  the  general  public  ob)ecting 
to  the  proposed  exception  for  dealers 
and  exhibitors  who  obtain  dogs  or  cats 
from  govemmentally  owned  and 
operated  pounds  or  shelters  which 
would  excuse  them  from  the  5-day 
holding  period.  We  agree  with  the 
commenters  that  this  exception  should 
be  removed  from  the  regulations.  Based 
upon  our  review  of  the  comments,  we 
have  determined  that  a  1-day  holding 
period  would  not  provide  owners  with  a 
reasonable  period  of  time  to  recover  lost 
animals  that  have  been  placed  in  the 
pound  or  shelter,  and  that  eliminating 
the  5-day  holding  period  for  dogs  and 
cats  obtained  from  govemmentally 
ov«ied  and  operated  pounds  or  shelters 
would  not  be  in  the  best  interests  of  the 
animals  or  their  owners  and  would  not 
be  in  keeping  with  the  intent  of  the  Act. 
Therefore,  we  are  retaining  the  5-day 
holding  period  in  the  final  rule  for  all 
dogs  and  cats  obtained  by  a  dealer  or 
exhibitor,  except  as  follows: 

(1)  In  the  revised  rule  we  are  requiring 
a  10-day  holding  period,  not  including 
the  day  of  acquisition,  for  dogs  and  cats 
acquired  or  obtained  by  a  dealer  or 
exhibitor  from  a  private  or  contract 
animal  shelter  or  pound.  A  holding 
period  for  animals  obtained  from  a 
private  or  contract  shelter  or  pound  was 
not  included  in  the  proposal  because 
proposed  §  2.132  would  have  prohibited 
class  "B"  dealers  from  obtaining  random 
source  dogs  or  cats  from  those  sources 
Accordingly,  it  was  not  necessary  to 
provide  a  holding  period.  As  explained 
below  under  the  heading.  "5  2  132 
Procurement  of  random  source  dogs  and 
cats,  dealers,"  the  revised  mle  provides 
that  class  "B "  dealers  may  obtain 
random  source  dogs  and  cats  from 
private  or  contract  pounds  or  shelters 
and  must  comply  with  the  holding 
period  required  under  §5  2.101  and 
2.132.  We  believe  that  a  10-day  holding 
period  for  dogs  and  cats  obtained  from  a 
private  or  contract  pound  is  appropnale 
and  reasonable  because  holding  periods 
for  these  animals  are  determined  by 
local  laws  and  vary  greatly.  Holding 
periods  may  not  even  be  required  under 
some  local  laws.  Moreover,  animals  held 
in  private  or  contract  pounds  often  are 
from  several  different  towT.s  or  counties, 
depending  upon  the  contract 
arrangement,  and  the  10-day  period  will 
allow  owners  additional  time  to  locate 
lost  or  stolen  animals: 

(2)  Dogs  and  cats  that  have  completed 
a  5-day  holding  period  with  another 
dealer  or  exhibitor,  or  a  10-day  holding 
period  with  another  dealer  or  exhibitor 
if  obtained  from  a  private  or  contract 
shelter  or  pound,  may  be  sold  or 
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othemvise  diBpo«od  of  by  iub^Bquont 
dealer*  or  exhibitor*  efler  •  24  hour 
holdin^j  period. 

(3)  Any  dogs  and  cats  iuffertng  from 
dne«»e.  emaciation,  or  injury  may  be 
dettmyfd  by  euthanasia  before 
completing  the  requisite  holdlog  period, 
and 

(4)  Any  doga  and  cats  that  are  120 
days  of  Age  or  less  and  that  have  been 
ut>taintfd  from  the  person  that  bred  and 
raised  the  animal  may  be  disposed  of  by 
dealers  or  exiiibilors  after  a  24  hour 
holding  penud. 

The  comments  we  received  expressed 
concern  thai  lust  or  stolen  animals  could 
be  sold  to  research  facilitiea  before  iheir 
ovsmers  are  at>le  to  locate  them 
fVuposed  I  Z.icn  provides  holding 
pt-riods  for  dogs  and  cats  that  are 
applicable  to  dealers  and  exhibitors. 
One  of  the  reasons  for  requiring  holding 
periods  It  Id  allow  owners  of  lost  or 
stolen  animals  a  reasonable  time  to 
locate  their  animals  before  they  are  s<ild 
or  otherwise  disposed  of  by  the  dealer 
or  exhibitor 

We  have  determined  that  reneanii 
facilities  obtain  dogs  and  cats  fnim 
soun.es  other  than  dealers  and 
exhibitors  which  must  comply  with 
{  2.101,  and  exempt  sounes.  Some  of 
these  duxs  and  cats  may  be  lost  or 
stolen  animals   We  believe  that  an 
effective  way  to  protect  owners  of  lost 
or  stolen  animals  would  Ive  to  impose  a 
similar  holding  requirement  on  research 
f,i(  ilities  that  obtain  dogs  and  cats  from 
those  ()lh«'r  soun  es 

Accordingly,  we  are  requiring  in  this 
revised  rule  that  resean.h  facilities  that 
obtain  dufts  and  cats  from  source*  other 
than  dealer*,  exhibitor*,  and  exempt 
persons  must  hold  the  animals  for  5  full 
days,  nut  including  the  day  of 
acquiMition.  after  acquiring  the  animal, 
exduding  time  in  transit  Re*ean.h 
facilities  would  still  be  subject  to  the 
idenliriijition  of  animals  requirements  m 
{  Z.fiO   We  bt'lieve  that  (his  measure  is 
necessary  to  effertiiate  the  purpose  of 
the  Acl  and  that  it  is  authorized  under 
Section  21  of  the  Art  (7  U  S  C  2151) 

We  are  revising  paragraph  (b)  of 
i  2.101  to  int;lude  reference  to  \  2.131, 
HandliiiK.  '  for  the  reasons  set  forth 
rtbove  in  this  supplementary 
information,  under  the  beading 
"Holding  period." 

Molding  facility 

We  are  correcting  a  typographical 
error  in  propoiM'd  (  2  ia2(a)(,l)  That 
p.irHxraph  mcorreciiy  references  |  2.4. 
We  have  changed  it  in  the  revised  nile 

to  refer  to  i  2  1.  as  we  intended. 


Subpart  I — Miscrllaneout 

Section  Z125    Information  a$  to 

business 

Propoaed  |  2.125  would  require 
persons  aub|flct  to  the  Act  to  provide  to 
any  Veterinary  Services  representative 
information  concerning  any  business  of 
their*  which  may  be  requested  in 
connection  with  enforcement  of  the  Act 
and  the  Animal  Welfare  regulations. 
The  proposal  differs  from  the  current 
regulation  only  in  that  earners  and 
intermediate  handlers  would  also  be 
required  to  furnish  business  information 
upon  the  request  of  a  Veterinary 
Services  representative   (Reference  to 

Veterinary  Services  representative  '  is 
changed  to  "APHIS  ofTicial"  in  the 
revised  rule  )  The  current  regulation 
only  appLes  to  dealer*,  exhibitors, 
operator*  of  auction  sales,  and  research 
facilities 

We  received  16  comments  from  the 
research  community  stating  that  the 
proposal  would  exceed  our  authority 
under  the  Act  and  that  we  have  gone 
beyond  the  intent  of  the  1985 
amendments  to  the  Act.  Another  4 
commenters  from  the  research 
community  stated  that  pn)po8ed  S  2.125 
should  be  deleted  for  this  reason.  We 
believe  these  comments  are  unjustified, 
because  the  requirements  contained  m 
pn>f>o»ed  I  2.125  have  been  In  effect 
since  19e7  with  resf>ect  to  dealers, 
exhibitor*,  and  research  facilities,  and 
have  not  been  subject  to  challenge  Nor 
have  we  encountered  difficulty  in 
obtaining  compliance  from  the  research 
community  Section  10  of  the  Art 
provuJes  authority  for  requiring 
recordkeeping  by  dealers,  exhibitor*, 
and  research  facilities  with  respect  to 
the  "purchase,  sale,  transportation. 
identificHtKin,  and  previous  ownership" 
of  animfils  Research  facilities  must 
make  and  retain  required  records  with 
respect  to  live  dogs  and  cats  only 
Authonty  to  include  earners  and 
intermediate  handlers  is  specifically 
provided  in  Section  10  of  the  Act  which 
further  expressly  requires  that  "(sluch 
records  shall  be  made  available  at  all 
reasonable  times  for  inspection  and 
copying  by  the  Secretary  "  (7  U  S  C 
2140  I  Section  12  of  the  Act  authorizes 
the  Secretary  to  promulgate 
"recordkeeping  requirements  governing 
the  purchase,  handling,  or  sale  of 
animals,  in  commerce,  by  dealers, 
research  facilities,  and  exhibitors  at 
auction  sales  and  by  the  operators  of 
such  auction  sales,"  (7  U  S  C.  2142  ) 
Section  21  authonre*  the  Secretary  to 
promulgate  regulations  in  order  to 
effectuate  the  purpose*  of  the  Act  (7 
I'SC  2151)  The  Department  has 
determined  that  it  is  necessary  to 
expand  the  scope  of  current  {  2.125  to 


Include  carrier*  and  intermediate 
handler*  because  of  their  increased 
involvement  in  handlmg  animals  in 
commerce.  Expanding  the  scope  of  this 
regulation  is  also  necessary  to  enhance 
enforcement  efforts.  We  believe  that 
ample  authonty  Is  provided  by  the  Act 
for  requiring  this  information. 

We  received  302  comment*  (277  from 
the  research  community  and  25  from 
members  of  the  general  pubUc)  objecting 
to  proposed  J  2.125  on  the  basis  that  the 
Act  states  that  only  tho*e  record* 
required  by  the  Act  to  be  kept  need  to 
be  made  available  to  APh{IS.  Current 
and  proposed  t  2.125  would  require  the 
furnishing  of  any  information 
"concermng  the  bu*ine»*  of  the  (persons 
subject  to  the  act]  which  may  be 
requested  by  such  representative  (of 
APHIS)  in  connection  with  the 
enforcement  of  the  provisions  of  the  Act. 
the  regulabons  and  the  standard*  in  this 
subchapter."  In  order  to  carry  out  the 
Departments  enforcement  authonty, 
Congress  expressly  authorized  the 
Secretary  to  "promulgate  such  rules, 
regulations,  and  orders  as  he  may  deem 
necessary  in  order  to  effectuate  the 
purposes  of  this  Act."  (7  U.S.C.  2151.) 
Authonty  to  require  that  business 
information  that  is  pertinent  to  enforcing 
the  provisions  of  the  Act  and  the  Animal 
Welfare  regulations  be  provided  to  the 
Department  upon  request  is  necessary  in 
order  to  carry  out  the  intent  of  Congress. 
This  authority  must  apply  equally  to  all 
information  which  may  assist  efforts  to 
enforce  the  provisions  of  the  Act  and  the 
regulations,  but  which  is  not  specifically 
required  to  be  kept  by  the  Act.  in  order 
for  the  Department  to  be  able  to 
effectively  enforce  the  regulations. 

We  received  46  comments  (46  from 
the  research  community,  1  from  an 
exhibitor,  1  from  a  member  of  the 
general  public)  suggesting  we  define 
"proprietary  and  buaines*  information' 
and  clanfy  proposed  {  2.125  to  indicate 
that  APtUS  cannot  use  it  to  obtain 
propnefary  information.  We  do  not 
agree  that  these  modifications  are 
necessary  Current  {  2.125  has  been  part 
of  the  Animal  Welfare  regulations  since 
1967.  There  have  been  no  complaints 
that  it  has  been  wrongfully  used  to 
obtain  propnetary  information.  The 
information  required  to  be  provided 
under  the  regulation  is  that  which 
pertains  to  the  conduct  of  business  by 
person*  subject  to  the  Act.  The 
information  is  necessary  for  the 
Department  to  effectively  carry  out  its 
regulatory  and  enforcement  authority 
under  the  Act. 

For  the  above  reasons  no  change  is 
made  to  proposed  {  2.125  in  the  revised 
rule. 


One  commenter  from  the  research 
community  stated  that  we  should  clarify 
the  requirements  for  compliance  by 
federal  research  facilities  under 
proposed  {  2.125.  Federal  research 
facilities  are  not  required  to  be 
registered  under  the  Act;  however,  they 
are  directed  to  comply  with  "the 
standards  and  other  requirements 
promulgated  by  the  Secretary  for  a 
research  facility  under  section  13  (a),  (f), 
(g),  and  fh)."  (7  U.S.C.  2144.)  Except  for 
the  information  required  in  the  annual 
report  of  research  facilities,  they  would 
not  be  required  to  furnish  information  to 
APHIS  under  S  2.125. 

Section  2.126    Access  and  inspection  of 
records  and  property 

Proposed  S  2.126  would  require 
dealers,  exhibitors,  research  facilities, 
intermediate  handlers,  and  carriers  to 
provide  access  to  Department 
representatives  for  inspection  of  their 
premises,  animals,  and  records,  to  copy 
records,  and  to  take  photographs  to 
document  conditions  and/or  areas  of 
noncompliance.  We  received  193 
comments  from  the  research  commuruty 
stating  that  reference  to  access  to 
records  and  to  taking  photographs 
should  either  be  deleted  from  the  section 
or  that  the  proposal  should  be  revised  to 
limit  access  to  records  and 
photographing  of  the  premises.  We 
received  139  comments  from  the 
research  community  stating  that  the 
entire  section  should  be  deleted  or 
revised  within  the  limits  of  the 
Department's  statutory  authority  under 
the  Act.  One  commenter  from  the 
research  community  expressed  concern 
that  photographs  could  become 
available  to  the  public  through  loss, 
theft,  or  FOIA  requests.  Statutory 
authority  for  Departmental  access  to 
conduct  inspections  of  premises  and 
records  and  to  copy  records  is  provided 
in  Sections  10  and  16  of  the  Act  (7  U.S.C. 
2140.  2146).  Section  10  of  the  Act 
requires  persons  subject  to  the  Act  to 
make  and  retain  records  as  prescribed 
by  the  Secretary  and  provides  that: 

[sjuch  records  shall  be  made  available  at 
all  reasonable  times  for  inspection  and 
copying  by  the  Secretary."  (7  U.S.C  2140). 

Section  16  provides  that: 

[Ijhe  Secretary  shall  make  such 
investigations  or  inspections  as  he  deems 
necessary  to  determine  whether  [any  person 
subject  to  the  Act)  has  violated  or  is  violating 
any  provision  of  this  Act  or  any  regulation  or 
standards  issued  thereunder,  and  for  such 
purposes,  the  Secretary  shall,  at  all 
reasonable  Umes.  have  access  to  the  places 
of  business  and  the  facilities,  am.iials.  and 
those  records  required  to  be  kept  pursuant  to 
secUon  10  of  any  such  [person]. ' 


It  further  requires  that  these  inspections 
be  conducted  at  least  once  each  year 
and  that  follow-up  inspections  be 
conducted  imtil  all  deficiencies  or 
deviations  are  corrected  (7  U.S.C. 
2146(a)). 

The  Department's  authority  to  take 
photographs  to  document  dehciencies 
has  been  upheld  in  an  unpublished 
decision  by  a  United  States  Court  of 
Appeals  following  the  Department's 
Judicial  Officer's  decision  in  In  re: 
Donald  Stumbo,  d.b.a.  Stumbo  Farms,  43 
Agric.  Dec.  1079  (1984). 

We  believe  that  S  2.126  as  proposed  is 
within  the  Department's  authority  imder 
the  Act  and  that  no  revision  is 
necessary. 

Two  dealers  commented  that 
Department  representatives  should 
make  appointments  before  conducting 
inspections.  We  disagree  with  the 
commenters.  The  Act  provides  that  the 
Secretary  shall  have  access  "at  all 
reasonable  times"  (7  U.S.C.  2146(a))  and 
that  persons  subject  to  the  Act  must 
make  their  records  available  "at  all 
reasonable  times  for  inspection  and 
copying  by  the  Secretary."  (7  U.S.C. 
2140),  We  have  fotmd  that  the  ability  to 
conduct  unannounced  inspections 
enhances  our  enforcement  efforts  and  is 
vital  to  encouraging  actual  and  ongoing 
compliance  with  the  Act.  It  is  also 
necessary  for  determining  whether 
inspection  findings  are  reliable 
indicators  of  the  actual  conduct  of 
business  by  the  inspected  entity.  We  are 
concerned  that  setting  appointments 
would  allow  noncomplying  persons  to 
prepare  for  inspection,  while  operating 
at  other  times  in  noncompliance, 
because  they  feel  secure  they  will  not  be 
inspected  by  the  Department  without 
warning.  For  this  reason,  no  change  is 
made  in  the  revised  rule  based  upon  this 
comment. 

We  received  6  comments  (4  dealers 
and  2  exhibitors)  stating  th.at  the 
property  surrounding  an  animal  facility 
should  either  not  be  subject  to 
inspection  or  that  there  should  be  a 
limit,  such  as  100  feet,  on  the 
surrounding  area  subject  to  inspection. 
Department  representatives  will 
continue  to  inspect  surrounding  land 
areas  in  order  to  detect  problems  with 
pests,  odors,  drainage,  and  trash  or 
abandoned  material,  all  of  which  can 
affect  animal  welfare.  We  agree  that  at 
some  distance  from  a  regulated  person's 
permises,  the  condition  of  the  area  no 
longer  has  any  bearing  on  the  welfare  of 
animals  on  the  premises.  However,  the 
distance  would  vary  in  every  situation, 
depending  on  the  type  of  housing  facility 
used,  the  area  under  the  control  of  the 
regulated  person,  and  other  factors. 
Because  these  factors  vary  so  widely 


and  so  unpredictably,  it  is  not  practical 
for  us  to  specify  a  limit  in  the 
regulations. 

We  received  6  comments  (5  from 
members  of  the  research  community  and 
1  dealer)  stating  that  specific  cntena 
should  be  established  for  the  conduct  of 
inspections  by  APHIS  inspectors.  As 
stated  in  proposed  8  2.126.  Department 
representatives  will  inspect  facihties. 
property,  records,  and  animals  as 
considered  necessary  to  enforce  the 
provisions  of  the  Act  and  the  regulations 
and  standards  contained  in  Subchapter 
A — "Animal  Welfare,"  The  standards 
contained  in  Part  3 — "Standards," 
provide  specific  site  requirements  which 
must  be  satisfied  by  persons  subject  to 
the  Act  holding  animals.  In  a  related 
document  published  elsewhere  in  this 
issue  we  are  proposing  standards 
applicable  to  dogs,  cats,  guinea  pigs, 
hamsters,  rabbits,  and  nonhuman 
primates.  [See  companion  docket  no.  87- 
004.)  We  believe  that  further 
specification  of  criteria  is  not  necessary 
at  this  time.  We  encourage  comments 
concerning  the  proposed  standards. 
because  they  also  contain  critena  that 
will  be  used  in  conducting  inspections. 

One  member  of  the  general  public 
commented  that  the  regulations  should 
include  inspection  of  humane  societies, 
animal  shelters,  pounds,  and  the  like 
These  types  of  shelters  are  subject  to 
regulation  and  inspection  if  they  sell 
animals  for  a  regulated  purpose,  such  as 
to  research  facilities  or  to  dealers. 

Eleven  commenters  from  the  research 
community  stated  that  federal  facilities 
should  be  subject  to  inspection  by  the 
Department.  We  do  not  have  authority 
under  the  Act  to  inspect  facihties 
operated  by  federal  agencies;  however, 
they  must  comply  with  section  13  (a),  (f). 
(g),  and  (h)  of  the  Act.  and  must  submit 
an  annual  report  to  APHIS  each  year. 
Accordingly,  government  owned  and 
operated  pounds  are  exempt  from 
inspection  by  APHIS. 

Section  2.123    Inspection  for  missing 

animals 

Proposed  §  2.128  would  require 
dealers,  exhibitors,  research  facilities, 
earners,  and  intermediate  handlers  to 
allow  access  by  "police  or  other  officers 
of  law  enforcement  agencies  with 
general  law  enforcement  authority  (not 
those  agencies  whose  duties  are  limited 
to  enforcement  of  local  animal 
regulations)"  to  enter  the  premises  to 
inspect  animals  and  records  for  the 
purpose  of  locating  animals  that  are 
missing.  Ten  commenters  from  the 
research  community  stated  that  the 
section  should  be  deleted  from  the 
regulations.  One  commenter  stated  that 
it  violates  the  requirements  of  due 


10878 


Federal  Register  /  Vol.  54.  No.  49  /  Wednesday.  March  15.  1969  /  Propoaed  Rules 


Federal  Regbter  /  Vol.  54.  No.  40  /  Wednesday,  Mardi  15.  1989  /  Proposed  Rules 


18879 


procesi  of  law  and  ihe  Fourth 
Amcniimenl  pr<;)l«^:ti<>n  aB«m»» 
unr««»unatiU'  sfMn.hrg  ami  s«'iium« 
lh«  ti)inni«ntiT  italed  that  ••archw  fiw 
miaatriji  animaU  should  b«  conducted 
under  the  axiating  procadiirBa  of  local. 
s'ate  and/ur  federal  law  enforcement 

"Hie  DeparUnert  i«  rei^uirsd  by  thu  Ak,f 
to  promulHite  ruius  and  rR>{ulationj 
rfriiuinnj<  persona  sutjiect  to  the  Act  to 
uliuv*  inapectJon*  to  iean-h  far  miaain^ 
rtiuniala  Set  turn  1""  of  th«  Act  directa 
Ihe  Secrrtdry  to  "proniulgate  rulee  and 
rfKvilii!i>>ii«  ruquirinji  [{)eraon»  tub|ect  to 
the  Aclj  U>  puriiul  maptiction  of  th«;ir 
aiiiaiais  and  rt-c(jrd»  at  rtiaaoiiabie  hour* 
upon  request  by  lenuU>  uoiiatituttxl  law 
enforcement  axenciea  in  aearch  of  loat 
animals  "  ["  L'  S  (1  214^).  L'nder  the 
propoaed  rule,  the  seaniiea  mu»l  bo 
iiindiji  ted  m  aicurdance  with  iho 
((inditiona  ami  lim.ltiliuiia  provuled  in 
prtruKniphs  (a)  and  (b)  of  |  ZAZA. 
I'.iragraph  (<i|(l)  would  rm^uire  the  law 
iifflrer  tu  funu.ih  a  **rillen  dtwcnptmn  of 
the  miaainx  aninml,  and  the  name  and 
addreaa  of  lis  owner  before  making)  the 
seiiruh.  .\cLordmKly    there  must  be  a 
reasonable  basis  tu  belie\e  that  the 
aninvul  is  on  the  premises   We  believe 
that  I  Z.\J.t\  does  nul  violate  any 
C;onstHutional  n^hts   Cooperation  to 
conduct  these  sean.hes  is  rwcjuired 
becauae  the  pemun  holding  a  missiiig  or 
stolen  animal  may  not  have  any  intent 
to  do  so  and  may  not  be  aware  that  the 
anunal  has  been  stolen  due  to  falsified 
shippirm  or  purtiiaae  recxirda.  The 
regulations  have  required  cooperation  In 
searxiiing  for  missing  animala  since  1967 
without  incident  or  challen>je  and 
remains  m  the  revised  rule. 

Six  commenters  from  the  rewarch 
community  stated  that  the  aection 
should  b«  clanfied  to  include  local 
animal  r*i<ul«tiona  enforcement  officer*, 
humane  aMoclatlon  officer*,  and  APtilS 
insper.tom.  and  to  extend  the  aearches 
to  animals  undergoing  expertmentation 
or  researc.h  procedures.  We  are 
unwilling  to  make  these  changes 
l)«tause  the  Act  and  the  legislative 
history  are  clear  that  humane 
association  and  animal  contnil  ofTicwra 
are  not  authortred  to  conduct  aearr.hea 
for  missing  animal*  The  officer* 
conducting  the  searches  muat  have 
general  law  enforcement  authority,  as 
required  by  the  Act.  Furthermore,  both 
the  Act  and  the  legislative  history 
underlying  it  are  clear  that  CUjngreas  did 
not  intend  for  the  Depflrtmrnt  t<) 
interfere  with  the  conduct  of  actual 
research  [Sr*'  H  R  Report  No   1848 
(August  U.  1986)1   Nor  did  Congress 
inten<l  for  private  persons  or  group*  to 
use  this  provision  aa  a  mean*  of 


Interfering  with  r«*earch  facilities  by 
using  it  to  gain  entry 

Concern  that  APlfTS  la  not  authorized 
to  search  for  miaairig  animals  is 
inappn)prlatL'  .^HIIS  inspector*  are 
authonied  to  inspect  animals  and 
animal  records  in  the  course  of  ■  rtgular 
inspection  or  an  inspection  to  determine 
if  there  Is  a  violatKm  of  the  Act  or  any  of 
the  regulatKw.^.  including  5  2  60.  The 
search*?*  identified  in  {  2.128  are  limited 
to  (hose  condjcted  by  law  enforcement 
Hgen<:ies  and  so  there  i*  no  need  for 
n-.enliiin  of  APHIS  inspectors. 

Accordingly,  proposed  |  2  128  remains 
as  Initially  pTcjpo««d. 

St'(  tion  2  129     Confiscation  and 

lit'sCrucCii^n  of  animals 

We  received  1  comment  from  the 
reseanii  community  ob)ecting  to  the 
reference  to  the  Interna lional  Union  for 
the  Conservation  of  Nature  and  Natural 
Kefimirces  (lUCN)  in  proposed  f  2.12»<c) 
as  inappropnate  b«"c«uj)e  ihe  I'  S. 
Department  of  Intcnor,  Fish  and 
Wildhfe  S«?rMce  (FWS)  is  statutorily 
authonieil  to  identify  and  list 
threatened  and  endan^red  spe<:ie«.  The 
commenter  also  suggested  idenfifyir^g 
nunhuman  pnmate*  as  an  endangered 
Rp«<;ie*  along  with  marine  mammals 
Ihe  ct)mmenter  suggested  that  the 
Department  should  conault  with  the 
appropnate  government  agency  having 
statutory  authority  regarding 
importation  or  u»e  of  an  endangered 
specie*,  once  a  confiscated  animal  ha* 
been  identified  as  an  endangered 
sp>ecies.  Proposed  2.12»(c)  would  direct 
the  Admimstrator  tu  consult  with 
certain  agencie*  and  ihe  lUGN,  when 
possible,  before  making  any  decision 
regarding  destruction  of  a  confi»cated 
animal  that  la  designated  an  endangered 
specie*. 

Proposed  {  2  129(c)  concerns  internal 
Agency  procedure  only  and  is  not 
directed  to  any  person  subject  to  the  Act 
and  the  regulations.  Accordingly,  we  are 
removing  it  from  the  revised  rule  Before 
making  any  decision  regarding  the 
destniction  of  a  confiscated  animal  that 
is  an  endangered  species,  however,  the 
Administrator  will,  when  p)os8ible. 
consult  with  representatives  of  FWS.  the 
.National  Marine  Fisheries  Service. 
Department  of  Commerce,  or  other 
appropnate  government  agencies,  and 
thelUCN 

We  did  not  receive  any  other 
comment*  concerning  proposed  i  2.129 
However,  we  are  revising  this  section  to 
clanfy  that  any  animal  confiscated 
under  this  section,  not  [ust  certain  ones, 
may  be  placed  with  other  licensees  or 
registrants  which  comply  with  the 
standards  and  regulations,  and  that  the 
costj  for  this  will  be  borne  by  the 


dealer,  exhibitor,  intermediate  handler, 
carrier,  or  research  facility  from  whom 
the  animals  were  confiscated.  In  order 
to  make  this  clear,  we  are  breaking 
proposed  S  2.129(b)  into  two  portions, 
now  designated  as  (b)  and  (c),  and  are 
making  editorial  changes  to  the 
proposed  requirements  We  are  also 
removing  the  separate  reference  to 
opierators  of  auction  sales  from 
paragraph  [a]  because  ihey  are  dealers. 

Section  2  130    Minimum  age 
r'quirfmnnls 

We  did  not  receive  any  comirenla 
concerning  proposed  {  2  130.  Proposed 
{  2.130  would  prohibit  any  person  from 
delivering  a  dog  or  cat  to  a  carrier  or 
intermediate  handler  for  transportation 
in  commerce  unless  the  animal  is  at 
least  8  weeks  of  age  and  has  been 
weaned  The  only  exception  is  for 
transportation  in  commerce  to  a 
registered  research  facility.  We 
uudvertently  failed  to  include  a 
prohibition  which  would  prevent  any 
person  subject  to  the  Act  from 
transporting  a  dog  or  cat  in  commerce 
by  themselves,  that  is,  without  using  a 
carrier  or  intemjediate  handler,  unless 
the  animal  is  at  least  8  weeks  of  age  and 
is  weaned,  except  for  transport  m 
commerce  to  a  research  facdity.  We 
have  included  this  prohibition  in  the 
revised  rule. 

Section  2  131     Handling 

Sections  3,111  and  3.135  of  Part  3— 
Standards,"  Subparts  E  and  F  provide 
handling  requirements  for  marine 
mammals  and  warmblooded  animals 
other  than  dogs,  cats,  rabbits,  hamsters. 
guinea  pigs,  and  nonhuman  primates 
respectively.  Section  3.135  was  incJuded 
as  part  of  Part  3.  Subpart  F,  which  was 
added  when  Congress  amended  the  Act 
in  1970  to  include  all  warmblooded 
animal*  used  for  research  or  exhibition 
purposes,  or  sold  as  pets.  Section  3.111 
was  added  in  1979  when  standards 
covering  manne  mammals  were  added 
to  Part  3.  Subpart*  A  through  D  do  not 
contain  comparable  provisions.  As 
stated  in  the  supplementary  information 
accompanying  the  proposed  rule  for  Part 
2,  published  March  31,  1987,  52  FR  10306, 
our  expenence  has  demonstrated  the 
necessity  for  handling  regulations  to 
protect  the  welfare  of  all  animals 
covered  by  the  Act.  and  to  enable  the 
Department  to  better  prosecute  cases  of 
inhumane  handling  and  treatment. 
Accordingly,  proposed  {  2.131  would 
provide  handling  regulations  applicable 
to  all  animals  covered  by  the  Act.  In  this 
revised  rule,  \\  3  111  and  3  135  are 
removed  from  Part  3  and  replaced  with 
i  2.131. 


Proposed  |  Z.131(a)  would  require 
that 

(8)(lj  Handling  of  all  animals  shall  be  done 
as  txpeditiously  and  carefully  m  possible  tn 
a  manner  that  does  not  causa  unneocessary 
discomfoTl  trauma,  orerheating,  excessive 
cooling.  behavk>rai  stress,  or  physical  ban*. 

(2)  Car«  shall  be  exercised  to  avoid  harm  to 
the  handlers  of  such  animals  and  to  avoid 
unnecessary  harm  to  the  animals. 

(3)  Physical  abuse  or  deprivation  of  food  or 
water  shall  not  be  used  to  train,  work,  or 
otherwise  handle  animals. 

Two  commenter*  from  the  research 
community  stated  that  proposed  S  2.131 
should  be  deleted  from  the  final  rule. 
One  of  the  commenter*  objected  that  the 
requirement  to  protect  animals  from 
"unnecessary  discomfort  trauma, 
overheating,  excessive  cooling, 
behavioral  stress,  or  physical  harm"  is 
vague  and  that  as  proposed,  a  person 
subject  to  the  Act  would  not  understand 
their  resixxuibilities  under  the 
regulations.  Another  106  commenters 
from  the  research  community  objected 
to  use  of  the  term  "behavioral  stress"  in 
proposed  i  2.131(a)(1). 

Proposed  i  2.131  contains  language, 
including  that  which  the  cooimenters 
objected  to,  that  is  substantially  similar 
to  the  provisioDS  of  current  \  {  3.111  and 
3.135.  Sections  3.111  and  3.135  have 
proven  effective  in  enforcement  efforts. 
They  provide  in  part  as  follows: 

(a)  Handling  of  antmat*  ahall  be  done  as 
expeditiously  and  carefully  in  a  way  so  as 
not  to  cause  amtacesaaiy  discomfort, 
behavioral  stresa.  or  physical  harm  to  the 
animaL  Care  should  be  exercised  also  to 
avoid  harm  to  the  handler. 

We  have  not  been  presented  with  any 
legal  challenges  to  this  langoage. 

Our  expeheitce  in  enforcing  these 
handling  regulations  has  demonstrated 
the  need  for  similar  regnlabons  for  all 
animals  covered  by  tlM  Act  The  Act 
requires  that  the  Secretary  promulgate 
minimum  reqoiremeDts  to  govern  the 
humane  handlii^  of  animals  (7  U3.C 
2143(aHl)),  Section  2.131  therefore 
remains  in  the  revised  rule.  It  should  be 
noted  that  in  accordance  with  IS  2.30(g) 
and  235(b)(3)  of  the  revised  rule, 
exceptions  to  compliance  with  this 
regulation  by  a  research  facility  in  order 
to  accompbsh  a  research  design  must  be 
explained  in  detail  and  justified  by  the 
ACUP,  and  must  be  approved  by  the 
Committee. 

We  are  removing  proposed  paragraph 
(a)(2)  from  the  revised  rule  because 
APHIS  is  charged  with  regulating  the 
care  of  animals,  not  handlers,  and 
because  the  requirement  to  exercise 
care  to  avoid  unnecessary  harm  to  the 
animals  i*  contained  In  paragraph  (a)(1). 
Accordingly,  proposed  paragraph  (a)(3) 


is  redesignated  (a)(2)  in  this  revision  of 
Part  2. 

We  also  received  99  comments  (96 
from  member*  of  the  research 
community  and  3  from  exhibitors) 
objecting  to  proposed  paragraph  (a)(3) 
which  concerns  physical  abuse  and  food 
and  water  deprivation,  as  unnecessarily 
restrictive  and  stating  that  its  tenns 
should  either  be  defined  and  clarified  or 
deleted.  One  commenter  from  the 
research  community  stated  that  the 
institutiona  should  have  responsibility 
for  monitoring  food  or  water 
deprivation,  in  the  course  of  our 
consultation  with  representatives  of 
HHS.  they  expressed  concern  that  the 
proposed  regulation  was  contrary  to  the 
Act's  provision  that  the  Act  shall  not  be 
construed  as  "authorizing  the  Secretary 
to  promulgate  rules,  regulations,  or 
orders  with  regard  to  the  design. 
outlines,  or  guidelines  of  actual  research 
or  experimentabon  by  a  research  facility 

as  determined  by  such  facility; 

(7  U.SC  2143(a)(6)(A)).  They  stated  that 
the  withholding  of  food  and  other 
experimental  methods  should  be 
addressed  by  the  investigator,  reviewed 
by  peers,  and  reviewed  by  the 
Committee. 

In  response  to  the  commenters.  we 
again  note  that  under  |  %  2.30(g)  and 
2.35(b)(3),  exceptions  to  coD4>Uance  with 
this  regulati<Hi  by  a  research  facility  in 
order  to  accomplish  a  research  design 
must  be  explained  in  detail  and  justified 
by  the  ACUP,  and  must  be  approved  by 
the  Committee.  However,  our 
experience  has  d«nonstrated  the 
necessity  to  maintain  this  regulation 
prohibiting  physical  abuse  or 
deprivation  of  food  or  water  to  train, 
work,  or  otherwise  handle  animals. 
These  have  been  common  methods  of 
training  animals  in  the  past  as  they  are 
fast  and  simple  and  effective.  But  the>' 
can  also  be  cruel  and  inhumane,  and 
they  are  often  unnecessary  as  other 
methods  can  accomplish  the  same  ends 
in  time.  Paragraph  (a)(3)  therefore 
remains  in  the  revised  rule  as  proposed, 
except  for  one  clarifying  change.  We 
have  added  the  words  "of  animals  ' 
following  "Physical  abuse  *   *  *." 

Paragraph  (b)  of  proposed  {  2.131 
would  require  as  follows: 

(b)il)  Animals  shall  be  exhibited  only  for 
periods  of  time  and  under  conditions 
consistent  with  their  good  health  and  well- 
being. 

(2)  A  responsible  and  knowledgeable 
uniformed  employee  or  attendant  must  be 
present  at  all  times  during  periods  of  public 
contact. 

(3)  At  a  minimum,  when  danf^rous  animals 
such  as  lions,  tigers,  wolves,  bears,  or 
elephants  are  allowed  to  have  contact  with 
the  public  the  animals  must  be  under  the 


direct  control  and  supervision  of  a 
knowledgeable  and  experienced  animal 
handler. 

(4)  If  public  feeding  of  animals  is  allowed, 
the  food  must  l>e  provided  by  the  anic-ial 
facility  and  shall  be  appropnate  to  the  type  of 
animal  and  its  nutrihonat  needs  and  diet. 

In  addibon  to  a  comment  from  a 
member  of  the  general  public  in  support 
of  proposed  paragraph  (b)(2),  we 
received  2  comments  (1  from  an 
exhibitor  and  1  from  a  member  of  the 
research  community)  stabng  that  the 
term  "uniformed"  should  be  deleted 
from  the  paragraph. 

Our  intent  in  requiring  a  uniformed 
employee  or  attendant  to  be  present  at 
all  times  dunng  penods  of  public 
contact  was  to  ensure  that  the  person 
responsible  for  the  animal  and 
knowledgeable  about  it  was  readily 
identifiable  to  members  of  the  public  It 
is  necessary  that  the  viewing  public  be 
able  to  visually  and  readily  determi.-ie 
who  and  where  the  attendant  is  at  all 
bmes,  both  for  the  public's  safety  and 
for  the  safety  of  the  animal.  As  uniforms 
are  not  necessarily  available,  and  other 
means  can  be  used  to  make  an 
individual  identifiable,  we  have 
replaced  "uniformed"  with  the  term 
"readily  identifiable"  in  the  revi&ed  rule 
in  response  to  the  conunents. 

Paragraph  (c)  of  proposed  {  2131 
would  require  as  follows: 

(cj(l)  During  public  extiibition.  any  animal 
must  be  handled  ao  there  u  minimj»l  nsk  oi 
harm  to  the  animal  and  to  the  pubbc  with 
sufficient  distance  and/ or  barriers  between 
the  animal  and  the  general  viewing  pubiic  ao 
88  to  assure  safety  to  the  animals  and  tc  the 
public. 

(2)  Performing  animals  shall  be  allowed  a 
rest  period  between  performances  at  least 
eqiial  to  the  time  for  one  performance 

(3)  Y'>ung  or  immature  animab  shall  not  t>e 
exposed  to  rough  or  excessive  public 
handling  or  exhibited  for  penodi  of  time 
which  would  b«  detrimental  to  their  health  or 
well-being. 

(4)  Dn^s,  such  as  tranquilizers,  shall  not  be 
used  to  faciliiaie,  allow,  or  provide  for  public 
handling  of  the  animals. 

One  member  of  the  general  pubiic 
commented  that  the  rest  period  that 
would  be  required  under  proposed 
paragraph  !c)[2j  should  be  extended  to  3 
times  the  performance  lime  rather  than 
a  period  of  tine  equal  to  the 
performance  time.  Current  §§  3  til  ar.d 
3  135  r.?quire  a  rest  penod  equal  to  the 
performance  time.  Expenence  with  this 
requirement  has  demonstrated  that  it 
provides  an  adequate  rest  period  We 
are  not  aware  of  any  negative  behavior 
by  performing  animals  or  problems  with 
the  animals  as  a  result  of  this  l-»ngth  rest 
period.  No  change  is  made  in  proposed 
paragraph  lc)(2j  in  the  revised  rule. 
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One  ni«mt>er  of  th«  general  public 
(ommtMited  that  daagrrou*  animali 
shouiil  not  b«  allowed  Cdntact  with  the 
public   T>if  rpgulations  in  proposed 
pdragraphs  (h)  and  (i  I  nf  }  2  131  do  not 
create  a  right  of  exhibitors  to  allow 
(■(>nt«(  I  b«'twefn  wild  or  d.ingcrinis 
iiriiniii!!!  iind  '.he  piibln    lYopoaed 
J  i  I  nil  1  woulil  ri-quirf  that  in  ordi-r  to 
publu  'y  exhibit  an  animtil.  an  exhibitor 
must  handle  anirials  no  that  there  is 
minimal  risk  of  hann  to  the  public. 
fVopuscd  I  2  1311b)  sets  forth  the 
conditions  that  apply  to  public 
exhibition  of  an  animal  if  and  only  if. 
handling  «n  animal  no  that  there  is 
minimal  risk  of  harm  to  the  public  would 
allow  public  exhibition.  V\e  are 
reversing  the  order  of  pniposed 
paragraphs  (b)  and  (i.)  in  the  revised  rule 
in  orticr  to  make  clear  that  exhitiitors  tlo 
not  have  a  right  to  allow  contact 
|i."lwf<-n  the  public  and  dangerous 
ariinials 

Seitn>n  2  I.U    Pnxurvment  of  random 
iium  f  iA>ys  and  cats.  dtHilers 

In  or^ler  to  carry  out  the  Intent  of 
Congress  and  to  "protect  the  owner*  of 
animals  from  the  theft  of  their  animals 
by  preventing  the  sale  or  use  of  animals 
which  have  been  stolen  '  (7  US  C. 
213Ub)(3)).  we  proposed  to  limit  the 
sounes  from  which  class  "B"  dealers 
can  acquire  live  random  source  dojjs 
and  cats  We  proposed  to  limit  those 
sources  to  State,  county,  or  city  owned 
and  op*!rated  pounds  or  shelters  Under 
the  pmposed  renulation.  class  "B" 
dealers  would  not  l)«  able  to  obtain 
random  soun:e  dogs  and  cats  from 
nongovernment  pounds  or  shelters  or 
from  individuals  who  did  not  breed  and 
raise  the  dogs  and  cats  on  their  own 
premises  Nonrandom  source  dogs  ami 
cats  could  be  obtained  from  perscms 
who  bred  and  raised  the  dogs  and  cats 
rm  their  own  premises 

One  intended  el'fect  of  the  prnpoHct 
rfgulation  was  to  prevent  the  sale  of 
r.indom  •<nirce  dogs  and  cats  to  dealers 
r  n.'.i  markrts.  aui  tions    and  trade  d.iy 
• ,  [iH  n.ilcs   ( >Mr  objci  live  was  to  prevent 
the  theft  of  animals  for  pur^)oses  of 
selliPH  thrm  to  dealers  who  in  turn 
would  «eil  the  stolen  animals  to 
researt  h  f.u  l!:tie« 

.^nolher  intended  effect  of  the 
proposed  regula'ion  w.hs  to  eliminate  the 
Indiscriminate  impoundment  of  "losf 
animals  by  contract  pound  operators 
who  are  also  licensed  dealers   In  the 
past  several  years,  we  have  learned  of 
iiK  reasmg  numbers  of  idmplaints  and 
.illeg.itums  that  contrac  I  pnvate  animal 
pounds  that  are  als»)  licensed  ilealers 
under  the  Ait  have  been  ovenealous  in 
im{>ounding  dogs  and  rats  There  are 
allegations  that  the  lmp<iunded  dogs  and 


cats  are  not  always  stray  or  lost 
animals.  In  addition,  the  Agency  has 
become  aware  of  several  instances 
where  licensed  dealers  obtained  stolen 
dogs  and  cats,  or  obtained  dogs  and  cats 
under  false  pretenses  or 
misrepresentation. 

We  proposed  In  |  2.132,  to  prohibit 
dealer*  from  obtaining  live  random 
source  dogs  and  cats  from  private  or 
contract  pounds  or  shelters,  or  from 
Individuals  who  did  not  br«ed  and  raise 
the  dogs  and  cats  on  their  own  premises. 
The  proposed  regulation  would  prevent 
operators  of  contract  or  private  pounds 
or  shelters  from  operating  as  class  "B" 
dealers  and  selling  their  animals  to 
research  facilities  Our  objective  again 
was  to  prevent  pound  operators  from 
obtaining  dogs  and  cats  from 
(Questionable  sources,  holding  them  for  a 
short  penod.  and  then  selling  them  to 
research  facilities.  We  also  intended  to 
prevent  pound  operator-dealers  from 
intermingling  the  animals  and  selling 
those  dogs  and  cats  that  must  be  held  by 
the  pound  operator  for  the  requisite 
holding  period  pending  identification 
and  return  to  their  owner,  with  those 
that  have  completed  the  requisite 
holding  penod  and  may  be  sold  to 
research  facilities  or  otherwise  disposed 
of  The  proposed  regulation  would  also 
have  the  effect  of  preventing  class  "B" 
dealers  from  obtaining  random  source 
dogs  and  cats  from  other  dealers  for 
resale 

We  received  2,865  comments  from 
members  of  the  general  public 
supporting  the  proposed  limitation  of 
sources  from  which  class  "B"  dealers 
(.an  obtain  random  source  dogs  and 
(  ats   We  also  received  21  comments 
from  memljers  of  the  research 
( (immunity  and  3  comments  from 
dealers  expressing  support  for  proposed 
{  2  132 

We  a  Is  1  rii  eved  107  comments  from 
iiicnibers  of  the  resean..h  community 
objecting  to  the  pniposed  regulation  on 
the  grounds  that  it  ext  eeds  our  statutory 
nuthonty.  would  limit  the  availability  of 
animals  for  use  by  researc.h  facilities, 
and/or  wouM  increase  the  cost  of 
animals  to  n^searth  facilities. 

We  believe  that  objec  tions  to  the 
prop<i8rd  regulation  stating  that  it 
exceeds  our  statutory  authority  are 
incorrec  t   As  expressed  above  and  in 
the  supplementary  information  to  the 
proposal,  preventing  the  theft  of  dogs 
and  cats  for  the  purpose  of  selling  them 
to  researc^h  facilities  was  one  of  the 
principal  concerns  prompting  enactment 
of  the  Animal  Welfare  Act.  To 
effe(  tuate  this  purptise,  the  revised  rule 
prtivides  a  number  of  measures,  such  as 
the  reconls  required  by  §|  2.75  and  2.76 


and  the  prohibition  contained  In  i  2.60 
against  buying,  selling,  or  using  stolen 
animals,  which  were  designed  to 
prevent  the  sale  of  stolen  animals  and 
accordingly  discourage  the  practice  of 
stealing  animals  for  sale  to  research 
facilities.  Section  21  of  the  Act 
authorizes  the  Secretary  to  "promulgate 
such  rules,  regulations,  and  orders  as  he 
may  deem  necessary  in  order  to 
effectuate  the  purpcses  of  [the]  Act."  (7 
U  S  C  2151]  The  statutory  authority  for 
proposed  \  2  132  is  clear. 

We  have  considered  those  comments 
which  stated  that  preventing  the  sale  of 
dogs  and  cats  obtained  from  pnvate  or 
contract  pounds  or  shelters  would  cut 
off  a  legitimate  and  valuable  source  of 
research  animals  and  would  drastically 
increase  the  cost  of  available  animals. 
We  understand  that  research  facilities 
need  a  continuing  source  of  dogs  and 
cats  for  research.  It  was  not  our  intent  to 
reduce  the  available  supply  of  dogs  and 
cats  for  research  purposes,  but  instead 
to  exert  better  control  over  the  source  of 
dogs  and  cats  for  dealers. 

To  accommodate  the  need  for  a 
supply  of  research  animals  and  to 
ensure  that  those  animals  are  legally 
acquired  by  dealers  for  sale  to  research 
facilities,  we  are  revising  S  2.132  as 
follows:  We  are  removing  the 
prohibition  against  the  purchase  and 
sale  of  random  source  dogs  and  cats  by 
dealers.  We  will  allow  dogs  and  cats 
from  private  or  contract  animal  pounds 
to  be  obtamed  and  sold  by  dealers  and 
registrants,  but  with  certain  restrictions 
in  order  to  better  ascertain  how,  where, 
from  whom,  and  when  the  dogs  and  cats 
were  obtained  by  the  pwund.  and  when 
they  were  sold  to  the  dealer.  Any 
licensee  or  registrant  who  also  operates 
a  pnvate  or  contract  pound  or  shelter 
must  maintain  two  physically  separate 
and  distinct  animal  facilities,  one  for  the 
pound  or  shelter  and  one  for  the  dealer 
or  registered  facility.  The  dealer  or 
registrant  must  also  maintain  separate 
and  accurate  records  at  each  facility. 
Dealers  must  comply  with  the  15-day 
holding  penod  required  in  \  2.101. 
reganlli'ss  of  whether  the  dog  or  cat  was 
obtained  from  a  contract  pound  or 
shelter  operated  by  the  dealer  or 
registrant,  or  from  another  contract 
pound  or  shelter 

Any  licensee  or  registrant  under  the 
Act  who  also  operates  a  pnvate  or 
contract  pound  or  shelter  must  maintain 
records  in  accordance  with  {{  2.75  and 
2  76  for  live  nonrandom  source  dogs  and 
cats  Eiecause  the  information  required 
by  i  S  2  75  and  2.76  is  not  available  for 
lost  or  stray  animals,  the  following 
information  is  required  to  be  maintained 
by  the  pound  or  shelter  for  lost  or  stray 


dogs  and  cats:  (1)  An  accurate 
description  of  the  dog  or  cat;  (2)  how, 
where,  from  whom,  and  when  the  dog  or 
cat  was  obtained:  (3)  how  long  the  dog 
or  cat  was  held  by  the  pound  or  shelter 
before  being  transferred  to  the  dealer 
operation;  and  (4)  the  date  the  dog  or  cat 
v\as  transferred  to  the  dealer  operation. 
The  information  must  be  maintained  in 
separate  records,  at  both  the  pound  or 
shelter  and  at  the  licensed  or  registered 
operation. 

We  believe  that  these  restrictions  and 
recordkeeping  requirements  will  result 
in  reducing  the  ease  and  temptation  of 
transferhitg  impounded  animals  to  the 
dealer  operation  before  any  required 
holding  period  has  been  completed  at 
the  pound  or  shelter.  They  should  also 
make  it  easier  to  trace  the  source  of  an 
animal  in  order  to  locate  a  missing  dog 
or  cat.  We  also  believe  that  they  will 
assist  the  Agency  in  our  efforts  to 
protect  the  owners  of  lost  or  stolen 
animals.  These  restrictions  and 
recordkeeping  requirements  will  provide 
us  with  adequate  controls  on  the  sale 
and  movement  of  dogs  and  cats  and  will 
allow  this  resource  to  continue  to  be 
utilized  as  a  source  of  research  animals. 

We  are  also  revising  i  2.132  to  clarify 
that  live  nonrandom  source  dogs  and 
cats  may  be  obtained  from  hobby 
breeders,  because  the  animals  would 
have  been  bred  and  raised  on  the 
individual's  premises. 

We  are  including  an  express 
prohibition  against  any  person  subject 
to  the  Act  obtaining  random  source  dogs 
or  cats  by  use  of  false  pretenses, 
misrepresentation,  or  deception,  as  an 
additional  safeguard  against  dealers 
using  their  other  status  as  a  pound  or 
shelter  to  obtain  dogs  and  cats  and 
immediately  transferring  the  animal  to 
the  dealer  operation  for  sale  to  a 
research  facihty.  This  is  also  intended  to 
prevent  them  from  obtaining  animals  by 
claiming  they  vnll  give  it  a  "good  home" 
and  then  selling  it  for  research  purposes. 

We  received  1  comment  from  a 
member  of  the  research  community 
statuig  that  the  regulations  should  allow 
dogs  and  cats  held  in  government 
operated  shelters  to  be  available  if  they 
have  been  held  for  a  7-day  period  and 
there  is  public  notice.  This  was  not 
addressed  in  the  regulations  as  the 
holding  period  at  government  pounds 
and  the  sale  of  animals  held  there  is 
governed  by  local  law.  No  change  is 
made  based  upon  this  comment. 

Statutory  Authority 

This  ruk  is  issued  pursuant  to  the 
Animal  Welfare  Act  (Act),  as  amended, 
7  U.S.C.  2131-2157.  Congress  recently 
added  significantly  to  the  Secretary's 
responsibibties  under  the  Act, 


particularly  with  regard  to  the  use  of 
animals  by  research  facilities,  in  the 
Food  Security  Act  of  1985,  Pub.  L  No. 
99-198,  approved  Decembei  23. 1985. 
The  declared  pohcy  of  the  Act  is  to 
ensure  that  animals  intended  for  use  in 
research  facilities,  as  pets,  or  for 
exhibition  purposes,  are  provided 
humane  care  and  treatment;  to  assure 
the  humane  treatment  of  animals  during 
transportation;  and  to  prevent  the  sale 
of  stolen  animals. 

The  Act  requires  that  animal  dealers 
and  exhibitors  obtain  a  Ucense  from  the 
Secretary,  and  that  research  facilities, 
carriers,  and  intermediate  handlers 
register  with  the  Secretary.  The  Act 
directs  the  Secretary  to  issue  specific 
regulations  concerning,  inter  alia, 
recordkeeping,  veterinary  care, 
handling,  transportation,  identification 
of  animals,  and  holding  period 
requirements.  In  addition,  the  1985 
amendments  require  the  Secretary  to 
issue  expanded  regulations  governing 
the  use  of  animals  in  research  facilities. 
Section  21  of  the  Act  continues  to 
authorize  the  Secretary  to  issue  such 
regulations  as  he  deems  necessary  to 
effectuate  the  purposes  of  the  Act. 

The  recent  amendments  mandate  that 
these  regulations  are  to  include 
standards  for  care,  treatment,  and 
practices  in  experimental  procediu^s 
which  will  minimize  pain  and  distress. 
The  Secretary  is  to  require  that 
researchers  consider  alternatives  to 
painful  procedures  and  that,  with  regard 
to  painful  procedures,  researchers  must 
consult  a  veterinarian;  use  adequate 
tranquilizers,  anesthetics,  and 
analgesics;  and  provide  for  adequate 
pre-  and  post-surgical  care.  Moreover, 
exceptions  to  these  standards  may  be 
made  only  when  specified  by  research 
protocol  and  explained  in  a  report 
mandated  in  the  Act 

The  Act  also  mandates  that  the 
Secretary  issue  regulations  requiring 
research  faciUties  to  show  and  report 
that  they  are  complying  with  the  Act 
and  that  they  £ire  following 
professionally  acceptable  standards  in 
the  care  end  treatment  of  animals  daring 
research.  TTie  Act  directs  the  Secretary 
to  require  each  research  facihty  to 
establish  a  committee  to  assess  the 
facility's  use  and  treatment  of  animals. 
The  Act  specifies  the  composition  of  the 
committee,  including  the  requirement 
that  each  committee  must  be  composed 
of  at  least  three  members  and  that  each 
committee  must  have  at  least  one 
member  who  is  a  veterinarian  and  at 
least  one  who  represents  the  community 
interest  in  proper  animal  care.  The  Act 
mandates  many  of  the  committee's 
responsibilities,  including  that  it  inspect 
and  report  at  least  semi-annually  on  the 


condition  and  use  of  animals  and  report 
any  violations  of  the  standards  The 
Secretary  is  also  to  require  each 
research  facility  to  provide  training  for 
all  personnel  involved  in  animal  care. 

This  rule  contains  regulations 
required  by  the  1985  amendmen's  as 
well  as  modifications  to  existing 
regulations  based  on  the  Department's 
experience  in  administering  the  Act. 

Executive  Order  12291 

On  March  31. 1987,  the  Depa;  '..r.ent 
published  proposed  rules  to  amend  Part 
1 — "Definition  of  Terms"  and  Part  2 — 
"Regulations."  of  the  Animal  We!;are 
regulations  152  FT^  102P2.  10298)  m  order 
to  implement  the  1985  amendments  to 
tiie  Animal  Welfare  Act.  Pub.  L  99-198, 
the  "Food  Security  Act  "  The  proposed 
action  was  reviewed  pursuant  tc 
Executive  Order  122&1  and  it  was 
determined  that  it  d  d  not  cor.stit;i'.e  a 
"major  rule."  We  sobcited  comments 
with  regard  to  the  proposed  rules  and 
have  made  modifications  to  those  rules 
as  explained  in  the  'Supplementary 
Information."  At  this  time,  we  are  also 
pubiis'ning  a  proposal  to  revise  the 
standards  contained  in  9  CFR  Part  3 — 
"Standards."  published  elsewhere  in 
this  issue  of  the  Federal  Register 

In  revising  Parts  1  and  2,  and  in 
preparing  the  proposed  rule  for  Part  3. 
we  assessed  the  economic  eflecls  of  the 
regulations  in  accordance  with  ttie 
requirements  of  Executive  Order  12291. 
We  considered  alternative  approaches 
to  carrying  out  our  statutory  mandate, 
many  of  which  we  adopted  A 
regulatory  impact  analysis  of  revised 
Parts  1  and  2,  and  the  proposal  for  Part  3 
was  prepared  Based  on  that  analysis. 
which  included  consideration  of  both 
quantifiable  and  nonquantifiable  effects 
of  the  rules,  the  Admmistrator  has 
determined  that  Parts  1  and  2  would 
have  an  impact  on  the  economy  in 
excess  of  $100  miUion  annually,  and 
would  constitute  a  "major  rule" 

The  following  requirements  under 
Parts  1  and  2  represent  some  of  the 
major  costs  to  the  regulated  industries: 
(1)  The  establishment  and 
responsibibties  of  the  ammal  care  and 
use  committees:  (2)  aseptic  surgical 
facihties  and  adequate  pre    tnd  post- 
procedural  care:  (3)  increased 
responsibibties  for  attending 
veterinarians;  (4)  additional 
administrative  responsibibties:  (S) 
increases  in  license  fees:  and  (6) 
identification  for  dogs  and  cats  less  than 
16  weeks  of  age. 

The  economic  impacts  of  these  rules 
are  discussed  in  more  detail  in  a 
regulatory  impact  analysis,  which  is 
available  for  pubUc  inspection  in  Room 
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1141  of  the  South  Building,  US. 
Df-partment  of  AgncuJtur*  between  8  00 
H  m  and  4  30  p.m..  Monday  through 
Friday,  except  holiday!  (addresi  above). 
Main  rindings  of  this  analysl*  are 
summanzed  below 

Summary  Of  Regulatory  Impact 
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*  Noi  quanOMad. 

Compliance  with  more  itnngent 
federal  regulations  on  the  humane  care 
and  treatment  of  anlmali  u»ed  for 
resparch.  testing,  teaching,  exhibition, 
and  business  ventures  would  result  in 
major  direct  and  indirect  effects 
irapt)sed  on  the  regulated  industries  and 
the  gt>neral  economy  An  examination  of 
the  estimated  cost  impacts  indicates 
that  the  amended  regulations  constitute 
a  "major  rule"  based  on  annual  effects 
in  excess  of  tlOO  million  on  the  economy 
and  large  cost  increases  on  regulated 
industries  for  animal  uses  and 
maintenance,  in  particular  to  the 
biomedical  research  community 
However,  this  study  could  not  properly 
assess  the  relative  significance  of  these 
cost  increases  on  the  regulated  industry 
or  the  presence  of  adverse  effects  on 
competition  innovation,  and  the  ability 
of  domestic  enterprises  to  compete  with 
fortMgn  enterprises  in  international 
markets 

RpKulated  persons  or  establishments 
will  he  required  to  spend  apprtiximately 
$H70  million  in  capital  expenditures  over 
the  next  two  or  three  years   Of  this 
rtmoufit  approximately  18  pen:i'nt  is 
attributable  to  Parts  1  and  2.  If  Parts  1 
and  .:  were  enforced  separately, 
regulated  research  facilities  will  be 


required  to  spend  approximately  $142 
million  to  renovate,  equip,  replace,  or 
construct  asepdc  surgical  facilities,  and 
provide  for  adequate  pre-  and  post- 
surgical care.  Capital  expenditures 
attributable  to  Part  3  include  costs  for 
renovation,  equipment  replacement,  and 
new  construction  of  animal  housing 
facility  space.  Capital  expenditures  to 
improve  animal  housing  facihties  would 
result  from  the  new  minimum  standards 
fur  general  environmental  conditions, 
space  or  primary  enclosure  size 
requirements,  exercise  of  dogs,  and 
enrichment  of  nonhuman  primate 
t-nclosures. 

In  addition  to  capital  expenditures. 
total  annual  operating  expenditures 
estimated  at  $207  million  will  also  be 
required.  Approximately  60  percent  of 
this  total  ($128  million)  is  accounted  for 
by  Parts  1  and  2,  pnmanly  the 
requirements  for  the  establishment  and 
operations  of  the  institutional  animal 
care  and  use  committees,  additional 
responsibilities  for  attending 
vetennanans.  and  record-keeping 
requirements.  Annual  expenditures 
attributable  to  Pari  3  would  result  from 
the  need  for  additional  personnel 
(animal  handlers)  to  exercise  dogs,  and 
the  daily  maintenance  of  animal  housing 
facilities. 

An  important  result  of  this  regulatory 
analysis  is  that  pohcy  decisions  must 
consider  other  direct  and  Indirect  effects 
associated  with  the  promulgation  and 
enforcement  of  federal  rules.  Increased 
federal  legislation  causes  important 
economic  benefits  and  costs  which  are 
unevenly  distributed  among  registrants 
and  licensees.  Direct  benefits  accrue  to 
society  by  knowing  that  animals  may  be 
better  cared  for  and  treated  humanely. 
The  value  of  these  social  benefits  are 
subject  to  personal  preferences  and 
concerns.  Improvements  in  the  well- 
being  of  regulated  animals  may  also 
provide  gains  In  productivity  to  the 
industry.  On  the  other  hand,  increased 
costs  of  comphance  will  be  passed  from 
the  regulated  industry  to  consumers  who 
purchase  their  goods  and  services.  For 
example,  the  field  of  biomedical 
research  and  education  depends  heavily 
on  the  use  of  animals  to  conduct  tests 
and  experiments.  lncreas«d  costs  for 
animal  uses  have  broader  economic  and 
health  implications  for  all  of  us.  Study 
results  do  not  suggest  that  these 
regulations  would  cause  establishments 
to  abandon  the  use  of  animals  since 
current  biomedical  research  outlays  are 
in  excess  of  $12.8  bilhon  per  year 
.Nonethelsss,  there  could  be  important 
effects  associated  with  allocating 
additional  funds  or  expenditures  to 


comply  with  the  amended  animal 
welfare  regulations 

Regulatory  FlexibUity  Act 

As  part  of  the  regulatory  impact 
analysis  performed  by  the  Department 
we  have  analyzed  the  potential  impact 
on  small  entities  of  Parts  1  and  2.  as 
revised,  and  the  proposal  to  amend  Part 
3  of  the  Animal  Welfare  regulations,  as 
required  by  the  Regulatory  Flexibility 
Act  (5  use.  601  et  seq).  Based  upon 
our  analysis,  we  have  determined  that 
Parts  1  and  2  of  the  regulations  would 
affect  all  regulated  small  entities, 
primarily  by  increases  in  annual  license 
fees  and  identification  requirements  for 
dogs  and  cats.  However,  these  economic 
impacts  would  not  be  significant.  It  is 
anticipated  that  the  largest  impact  on 
small  entities  would  result  from  Part  3 — 
"Standards",  if  it  is  implemented  as 
proposed.  Under  these  circumstances 
the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  3015.  Subpart  V.) 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  Chapter  35).  the  information 
collection  provisions  that  are  included 
in  this  proposed  rule  will  be  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  (OMB).  Your 
written  comments  will  be  considered  if 
you  submit  them  to  the  Office  of 
information  and  Regulatory  Affairs, 
OMB.  Attention;  Desk  Officer  for 
APHIS.  Washington,  DC  20503.  You 
should  submit  a  duplicate  copy  of  your 
comments  to  Helene  R.  Wright.  Chief, 
Regulatory  Analysis  and  Development 
Staff,  PPT).  APHIS.  USDA,  Room  866. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782. 

List  of  Subjects 

9  CFn  Part  2 

Licensing,  registration,  identification 
of  animals,  records.  Institutional  Animal 
Care  and  Use  Committees  and  Adequate 
Veterinary  Care.  Miscellaneous. 

9  CFR  Part  3 

Animal  welfare.  Humane  animal 
handling,  Pets,  Transportation. 


Accordingly,  we  are  proposing  to 
amend  9  CFR  Part  2  as  follows: 
1.  Part  2  is  revised  to  read  as  follows: 

PART  2— AEQULATIOMS 

Subpwt  A— Uowwing 

Sec 

2.1  Requirements  and  application. 

2.2  Acknowledgment  of  regulations  and 
standards. 

2.3  Demonstration  of  comphance  with 
regulations  and  standards. 

2.4  Non-interference  with  AH-nS  ofTicials. 

2.5  Duration  of  license  and  termination  of 
license. 

2.6  Annual  license  fees. 

2.7  Annual  re|H>rt  by  licensees. 

2.8  Notification  of  change  of  name,  address. 
controL  or  ownership  of  business. 

2.9  Officers,  agents,  and  employees  of 
licensees  whose  hcenses  have  been 
suspended  or  revoked. 

2.10  Licensees  whose  licenses  have  been 
suspended  or  revoked. 

2.11  Denial  of  initial  hcense  application. 

Sut>parl  B— fleglstratlon 

2.25     Requirements  and  procedures. 
2.28    Acknowledgment  of  regulations  and 

standards. 
2.27     Notification  of  change  of  operation. 

Subpart  C — Institutional  Animal  Car*  and 
Us*  Commttt**  and  Other  R*quirefnents 
for  Research  Facilities 

2.30  Additional  requirements  for  research 
facilities. 

2.31  Annual  report  of  research  facilities. 
2.35     Institutional  Animal  Care  and  Use 

Committee. 

Subpert  D— Attendkig  Veterlnartan  artd 
Ad*<|u>t*  Veterinary  Care 

2.40    Attending  veterinarian  and  veterinary 
care. 

Subpart  E— Identlflcation  of  Animals 

2.50  Time  and  method  of  identification. 

2.51  Form  of  official  tag. 

2.52  How  to  obtain  tags. 

2.53  Use  of  tags. 

2.54  Lost  tags. 

2.55  Removal  and  disposal  of  tags. 

Subpart  F— Stolen  Animals 

2.60    Prohibition  on  the  purchase,  sale,  or 
transportation  of  stolen  animals. 

Subpart  Q — Records 

2.75  Records:  Dealers  and  exhibitors. 

2.76  Records:  Research  facilities. 

2.77  Records:  Operators  of  auction  sales. 

2.78  Records:  Carriers  and  intermediate 
handlers. 

2.79  Health  certification  and  identification. 

2.80  COD.  shipments. 

2.81  Records,  disposition. 

Sutipsrt  H— Compiianc*  with  Standards  artd 
Holding  Partod 

2.100  Compliance  with  standards. 

2.101  Holding  period. 

2.102  Holding  facihty. 


Subpart  I— Miacelianeous 

2.125     Information  as  to  business:  furnishing 
of  by  dealers,  exhibitors,  operators  of 
auction  sales,  research  facilities, 
intermediate  handlers,  and  carriers. 

2.128    Access  and  inspection  of  records  and 
property. 

2.127  Publication  of  names  of  persons 
subject  to  the  provisions  of  this  part 

2.128  Ins|>ection  for  missing  animals. 

2.129  Confiscation  and  destruction  of 
animals. 

2.130  Minimum  age  requirements. 

2.131  Handling  of  animals. 

2.132  Procurement  of  random  source  dogs 
and  cats,  dealers. 

Authority:  7  U.S.C.  2133,  2135,  2136,  2140- 
2144,  2146,  2147,  2151;  7  CFR  2.17,  2.51,  and 
371.2(d). 

Subpart  A — Licensing 

$2.1    Requirements  and  application. 

(a)(1)  Any  person  operating  or 
desiring  to  operate  as  a  dealer, 
exhibitor,  or  operator  of  an  auction  sale, 
except  persons  who  are  exempted  from 
the  licensing  requirements  under 
paragraph  (a)(3)  of  this  section,  must 
have  a  valid  license.  A  person  must  be 
18  years  of  age  or  older  to  obtain  a 
license.  A  person  seeking  a  hcense  shall 
apply  on  a  form  which  will  be  furnished 
by  the  Area  Veterinarian  in  Charge  in 
the  State  in  which  that  person  operates 
or  intends  to  operate.  The  applicant 
shall  provide  the  information  requested 
on  the  application  form,  including  a 
valid  mailing  address  through  which  the 
licensee  or  applicant  can  be  reached  at 
all  times,  and  a  valid  premises  address 
where  animals,  animal  facihties, 
equipment,  and  records  may  be 
inspected  for  comphance.  The  applicant 
shall  file  the  completed  application  form 
with  the  Area  Veterinarian  in  Charge. 

(2)  If  an  applicant  for  a  hcense  or 
hcense  renewal  operates  in  more  than 
one  State,  he  or  she  shall  apply  in  the 
State  in  which  he  or  she  has  his  or  her 
principal  place  of  business.  All 
premises,  facihties.  or  sites  where  such 
person  operates  or  keeps  animals  shall 
be  indicated  on  the  appUcation  form  or 
on  a  separate  sheet  attached  to  it.  The 
completed  apphcation  form,  along  with 
the  application  fee  indicated  in 
paragraph  (d)  of  this  section,  and  the 
annual  license  fee  indicated  in  table  1  or 
2  of  S  2.8  shall  be  filed  with  the  Area 
Veterinarian  in  Charge. 

(3)  The  following  persons  are  exempt 
from  the  hcensing  requirements  under 
section  2  or  section  3  of  the  Act: 

(i)  Retail  pet  stores  which  sell 
nondangerous,  pet-type  animals,  such  as 
dogs,  cats,  birds,  rabbits,  hamsters, 
guinea  pigs,  gophers,  domestic  ferrets, 
chinchilla,  rats,  and  mice,  for  pets,  at 
retail  only.  Provided  that  Anyone 


wholesaling  any  animals  or  selling  any 
wald  or  exotic  animals  or  other  nonpet 
animals  retail,  or  selling  any  animals  for 
research  or  exhibition  shall  have  a 
license; 

(ii)  Any  pereon  who  sells  or  negotiates 
the  sale  or  purchase  of  any  animal 
except  wild  or  exotic  animals,  dogs,  or 
cats,  and  who  derives  no  more  than  $500 
gross  income  from  the  sale  of  such 
animals  to  a  research  facihty.  an 
exhibitor,  a  dealer,  or  a  pet  store  during 
any  calendar  year  and  is  not  otherwise 
required  to  obtain  a  license; 

(iii)  Any  person  who  maintains  a  total 
of  three  (3)  or  fewer  breeding  female 
dogs  and/or  cats  and  who  sells  the 
offspring  of  these  dogs  or  c:at8.  which 
were  bom  and  raised  on  their  premises, 
for  pets  or  exhibition,  and  is  not 
otherwise  required  to  obtain  a  license 

(iv)  Any  person  who  sells  fewer  than 
25  dogs  and/or  cats  per  year  which  were 
bom  and  raised  on  his  or  her  premises, 
for  research,  teaching,  or  testing 
purposes  or  to  any  research  faciht)  and 
does  not  otherwise  qualify  for  licensing. 
The  sale  of  any  dog  or  cat  not  bom  and 
raised  on  the  premises  for  research 
purposes  requires  a  license; 

(v)  Any  person  who  arranges  for 
transportation  or  transports  animals 
solely  for  the  purpose  of  breeding, 
exhibiting  in  purebred  shows,  boarding 
(not  in  association  with  commercial 
transportation),  grooming,  or  medical 
treatment,  and  is  not  otherw^ise  required 
to  obtain  a  license; 

(vi)  Any  person  who  buys,  sells, 
transports,  or  negotiates  the  sale, 
purchase,  or  transportation  of  any 
animals  used  only  for  the  purposes  of 
food  or  fiber  (including  fur); 

(vii)  Any  person  who  breeds  and 
raises  domestic  pet  animals  for  direct 
retail  sales  to  others  for  his  or  her  own 
use  and  who  buys  no  animals  for  resale 
and  who  sells  no  animals  to  a  research 
facihty.  an  exhibitor,  a  dealer,  or  a  pet 
store  (e.g..  a  purebred  dog  or  cat  fancier) 
and  does  not  otherwise  qualify  for 
licensing; 

(viii)  Any  person  who  buys  animals 
solely  for  his  or  her  own  use  or 
enjoyment  and  does  not  sell  or  exhibit 
animals,  or  otherwise  qualify  for 
licensing. 

(b)  Any  person  who  sells  fewer  than 
25  dogs  or  cats  per  year  for  research  or 
teaching  purposes  and  who  does  not 
otherwise  qualify  for  a  license  may 
obtain  a  voluntary  license,  provided  the 
animals  were  bom  and  raised  on  his  or 
her  premises.  A  voluntary  licensee  shall 
comply  with  the  requirements  for 
dealers  set  forth  in  this  part  and  the 
Specifications  for  the  Humane  Handling. 
Care.  Treatment,  and  Transportation  of 
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[1>KS  cixid  Qili  s«t  forth  iii  Part  3  tiiul 
shall  nHreo  in  wntinjj  mi  a  form 
funiished  b\  .M'UIS  to  i  imijily  i»ilh  hII 
the  rrquirements  of  the  Act  and  tlii» 
gnbchrtpliir   V.iiuntary  In  ensrs  will  not 
b«  issued  to  any  other  p»"rson«.  To 
oljldiii  •  voluntary  licpiiiw  the  applicant 
shall  lubmii  to  the  Area  VetennHrian  in 
Chrtrye  the  upplicetjon  fi-e  of  flO  plus  «n 
M!i;i  j.il  licetiar  fee.  The  cIhss  of  license 
isH.icii  and  the  fee  for  a  voluntary 
lif  pii**-  shall  he  that  of  a  Class  "A" 
h.  fiisee  |bnM'(Jer|  Vohinttiry  li(.*'ns«s 
w:!!  (lot  \hi  liisued  to  any  other  persons 
or  for  «ny  other  class  of  license 

(c)  No  person  shall  have  more  than 
one  llivnae. 

Ill)  A  Itcense  wtll  be  issued  to  any 
II P^jI leant,  except  as  provided  In  H  Z.10 
un  J  2  11    wh«m  the  applicant 

(1)  f{as  met  the  requirements  of  this 
4)>ctioti  arxi  of  II  2.2  and  2.3.  and 

(21  lies  peid  th«'  application  fee  of  flO 
tind  th«  annual  license  fee  indiiutted  in 
j  2  0  to  the  Area  Vetennanan  in  Charge 
and  the  payment  has  cleared  normal 
banking  pro<:e(.iure« 

|e)(l)  On  or  before  the  expiration  date 
of  the  license,  a  licensee  who  winht'S  s 
renewnl  shall  submit  to  the  Area 
Vet'Minanan  in  Qmrye  a  completed 
iipplicafion  form  and  the  application  fee 
of  $M,  plus  the  annual  license  fee 
indicated  in  |  2  fl  by  certified  che<  k. 
I  .irihiiT  s  check,  persjinal  check,  or 
money  order   A  voluntary  licensee  who 
wishes  a  renewal  shall  slso  submit  the 
$li)   ipplic.ii.iiii  fee  plus  an  annual 
ill  .-inf  fee   An  appllt  ai.t  whose  chr(;k  is 
rrtiineii  by  the  bank  will  be  charned  a 
frc  I'f  $15  for  fach  returned  che<;k   One 
riT.imed  c^eck  will  be  ile»"med 
nonpayment  of  fees  and  will  result  in 
iliiiuil  of  license   F'tiymi-nt  of  fees  must 
Ilea  be  made  by  certified  check 
I  .ishier  s  ckeck.  or  mmiey  order   An 
ii;>f)licant  wiii  not  be  licensed  until  his 
IT  ber  payment  has  cieiired  normal 
h.  ink  inn  pro<;etlures. 

(2)  Tba  tlO  application  fee  ntiial  also 
h«-  paid  if  an  appllcjint  is  applying  for  s 
<  h.uij^fd  clii<n  of  license  The  applicant 
niav  pay  swch  fees  by  tertified  cb«<'Ji. 

(  as.'iier  s  (.ha<  k.  persoiial  i  heck,  or 
money  order.  An  applu^ant  whose  check 
iH  rr!  iriiwd  by  a  bank  will  b«  charyed  a 
fi'f  of  i^S  for  frai  h  rvturncd  check  and 
will  be  required  to  pay  all  subsequent 
fees  by  certified  check,  muney  order,  or 
(ashler's  check.  A  Itcenae  will  not  be 
issued  until  payment  has  cleared  normal 
bankiiif)  prtx'.edures. 

|f)  The  failure  a4  any  perstin  to  comply 
with  any  provisioai  at  the  Act.  or  any  of 
the  provisuma  of  the  regulattotM  or 
standards  la  thia  aubchapier.  shall 
conabtula  grotinda  fnr  denial  of  a 
liceoee.  or  for  Its  susperMum  or 


revocation  by  the  Secretary,  as  provided 
in  the  Animal  Welfare  Act. 


}  2.2     A 
standarda. 


of  raguietiona  and 


APHIS  will  supply  a  copy  of  the 
iipplirable  r>-g\ilalu)na  and  staiMitirds  to 
the  applicant  wilii  each  request  for  a 
license  appircaluxi  or  renewal  The 
applicant  shall  acAnowled^  receipt  of 
the  regulations  and  standards  and  agree 
to  comply  with  theia  by  signing  the 
application  form  before  a  license  will  be 
issued  or  renewed 


{»]  Each  applicant  must  demonstrate 
that  his  or  her  prersiaea  and  any 
animals,  facilities,  vehicles,  equipment, 
or  other  premisea  used  or  intended  for 
use  in  the  business  compiy  wrth  the 
regulations  and  standards  set  forth  in 
Parts  2  and  3  of  this  snbchapter  Each 
apfiticant  for  an  initial  hcense  or  license 
renewal  must  make  his  or  her  anhnals. 
premise*,  facilities.  »wh»cle».  eqaifwiieiit. 
other  premises,  and  records  available 
for  inspection  dunn^  biisinees  hours  and 
at  other  hnies  mutually  agreeable  to  the 
applicant  and  AP^lIS.  to  ascertain  the 
apphcant's  compliance  with  the 
standards  and  regulahons. 

(h)  In  the  case  of  an  npphcation  for  an 
initial  license,  the  applicant  must 
demonstrate  romphnnre  wifti  the 
regulations  and  standards,  as  required 
in  parBgraph  (a)  of  this  section,  before 
.AltllS  will  issue  a  license   If  the 
applicant's  animals,  premises,  facilities, 
vehicles,  equipment,  rrther  premises,  or 
records  do  not  meet  the  requirements  of 
this  subchapter.  APtllS  will  advise  the 
applicant  of  existing  defirienars  and 
the  corrective  measures  that  must  be 
completed  to  come  into  compliance  with 
the  regulntions  and  standards.  The 
apphcnnt  will  have  two  more  chances  to 
demonstrate  his  or  her  compliance  with 
the  regulations  and  standards  through 
re  inspection  by  APffTS  If  the  applicant 
fails  the  third  irtapectron  he  or  she  will 
forfeit  (he  apphcation  fee  and  caniiu4  re- 
apply for  a  Kcrnee  fur  a  period  of  6 
months  foilawfng  the  third  inspection 
Issuance  of  the  license  will  be  denied 
until  the  applicant  demunstrates  upon 
inspection  that  the  animals,  premises, 
facilities,  vehicles,  equipment,  other 
premises  and  records  are  in  compliance 
with  all  regulations  and  standards  in 
this  Subchapter 


(1.4    tkm  ^tmrtmmmm  wWh  A^MW 
offictele. 

A  bcensee  or  applicant  for  an  initial 
li(  enae  shaQ  not  Interfere  with,  threaten, 
abuse  (including  verbal  abuse),  or 


harass  any  APHIS  ofRcial  in  the  course 
of  carrying  out  his  or  her  duties. 

$  2.5    Duration  of  license  and  terrr.ination 
of  Hcense. 

(«)  A  license  issued  under  this  p<j[t 
shall  be  valid  and  effective  unless: 

(1)  The  license  has  been  revoked  or 
suspended  pursuant  to  section  19  of  the 
Act. 

(2)  The  license  is  voluntarily 
terminated  upon  request  of  the  licensee, 
in  writing,  to  the  Vetennanan  in  Charge. 

(i)  The  license  has  expired  or  been 
terminated  under  this  part. 

(4)  The  applicant  has  failed  to  pay  the 
application  fee  and  the  annual  license 
fee  as  required  in  f  |  2.1  and  2.6.  There 
will  be  no  refmid  of  fees  if  a  license  is 
terminated  prior  to  its  expiration  date. 

(b)  Any  person  who  is  licensed  must 
file  an  application  for  a  license  renewal 
and  an  annual  report  form  (VS  Form  Itt- 
3)  as  required  by  |  2.7.  and  pay  the 
required  fees,  on  or  before  the 
expiration  date  of  the  present  license  or 
the  license  shall  expire  and 
automatically  terminate  on  its 
anniversary  date.  The  licensee  will  be 
notified  by  certified  mail  at  least  00  days 
prior  to  the  expiration  date  of  the 
license  Kailure  to  comply  with  the 
annual  reporting  requirements,  or  to  pay 
the  r»"quired  hcense  fees  pnor  to  the 
expiration  date  of  the  license,  shall 
result  in  automatic  termination  of  sut  h 
license  on  the  anniversary  date  of  the 
license 

((  1  License«'8  must  accept  delivery  of 
registered  m.ul  or  certified  mail  notice 
and  provide  the  Area  Veterinarian  in 
charge  notice  of  their  address  in 
conformity  with  the  requirements  in 
121 

(d)  Any  person  who  seeks  the 
reinstatement  uf  a  license  that  has  been 
automatically  termtneted  must  follow 
the  procedure  applicable  to  licensees  set 
forth  in  j  2  1 

(e)  Licenses  are  issued  to  persons  for 
specific  premises  and  do  not  transfer 
upon  chan^  of  ownership,  nor  are  they 
valid  at  a  different  location. 

(0  A  license  which  is  invalid  under 
this  part  shall  be  surrendered  to  the 
Area  Vetennanan  In  charge.  If  the 
license  cannot  be  found,  the  licensee 
shall  provide  a  written  statement  so 
stating  to  the  Area  Veterinarian  in 
charge. 

i  2.S    Annual  Hcense  fees. 

[a)  In  addition  to  the  application  fee  of 
$10  n^quired  to  be  paid  upon  the 
application  for  a  license,  license 
renewal,  or  changed  class  of  license 
under  |  2  1.  each  licensee  shall  submit 
to  the  Area  Vetennanan  in  Charge  the 


annual  license  fee  prescribed  in  this 
section.  Paragraph  (b]  of  this  section 
indicates  the  method  used  to  calculate 
the  appropriate  fee.  The  amount  of  the 
fee  is  determined  from  Table  1  or  2  of 
this  section. 

(b)(1)  Class  "A"  license.  The  annual 
license  renewal  fee  for  a  Class  "A" 
dealer  shall  be  based  on  50  percent  of 
the  total  gross  amount,  expressed  in 
dollars,  derived  from  the  sale  of  animals 
to  research  facilities,  dealers,  exhibitoi^, 
retail  pet  stores,  and  persons  for  use  as 
pets,  directly  or  through  an  auction  sale, 
by  the  dealer  or  applicant  during  his  or 
her  preceding  business  year  (calendar  or 
fiscal)  in  the  case  of  a  person  who 
operated  during  such  a  year.  If  animals 
are  leased,  the  lessor  shall  pay  a  fee 
based  on  50  percent  of  any 
compensation  received  from  the  leased 
animals  and  the  lessee  shall  pay  a  fee 
based  upon  the  net  compensation 
received  from  the  leased  animals,  as 
Indicated  for  dealers  in  Table  1  of  this 
section. 

(2)  Class  "B"  license.  The  annual 
license  renewal  fee  for  a  Class  "B" 
dealer  shall  be  established  by 
calculating  the  total  amount  received 
from  the  sale  of  animals  to  research 
facilities,  dealers,  exhibitors,  retail  pet 
stores,  and  persons  for  use  as  pets, 
directly  or  through  an  auction  sale, 
during  the  preceding  business  year 
(calendar  or  flscal)  less  the  amount  paid 
for  the  animals  by  the  dealer  or 
applicant  This  net  difference,  exclusive 
of  other  costs,  shall  be  the  figure  used  to 
determine  the  license  fee  of  a  Class  "B" 
dealer.  If  animals  are  leased,  the  lessor 
and  lessee  shall  each  pay  a  fee  based  on 
the  net  compensation  received  from  the 
leased  animals  calculated  from  Table  1 
of  this  section. 

(3)  The  annual  license  renewed  fee  for 
a  broker  or  operator  of  an  auction  sale 
shall  be  that  of  a  class  "B"  dealer  and 
shall  be  based  on  the  total  gross 
amount,  expressed  in  dollars,  derived 
from  commissions  or  fees  charged  for 
the  sale  of  animals,  or  for  negotiating 
the  sale  of  animals,  by  brokers  or  by  the 
operator  of  an  auction  sale,  to  research 
facilities,  dealers,  exhibitors,  retail  pet 
stores,  and  persons  for  use  as  pets, 
during  the  preceding  business  year 
(calendar  or  Bscal). 

(4)  In  the  case  of  a  new  applicant  for  a 
license  as  a  dealer,  broker  or  operator  of 
an  auction  sale  who  did  not  operate 
during  a  preceding  business  year,  the 
annual  license  fee  will  be  based  on  the 
anticipated  yearly  dollar  amount  of 
business,  as  provided  in  paragraphs 
(b)(1),  (2),  and  (3)  of  this  section,  derived 
from  the  sale  of  animals  to  research 
facilities,  dealers,  exhibitors,  retail  pet 


stores,  and  persons  for  use  as  pets, 
direcdy  or  through  an  auction  sale, 

(5)  llie  amount  of  the  annual  fee  to  be 
paid  upon  application  for  a  class  "C" 
license  as  an  exhibitor  under  this 
section  shall  be  based  on  the  number  of 
animals  which  the  exhibitor  owned, 
held,  or  exhibited  at  the  time  the 
application  is  signed  and  dated  or 
during  the  previous  year,  whichever  is 
greater,  and  will  be  the  amount  listed  in 
Table  2.  Animals  which  are  leased  shall 
be  included  in  the  number  of  animals 
being  held  by  both  the  lessor  and  the 
lessee  when  calculating  the  annual  fee. 
An  exhibitor  shall  pay  his  or  her  annual 
license  fee  on  or  before  the  expiration 
date  of  the  license  and  the  fee  shall  be 
based  on  the  number  of  animals  which 
the  exhibitor  is  holding  or  has  held 
during  the  year  (both  owned  and 
leased). 

(c)  The  license  fee  shall  be  computed 
in  accordance  with  the  following  tables: 

Table  1.— Dealers.  Brokers,  and  Op- 
erators OF  AN  Auction  Sale— Class 
"A"  and  "B"  ucense 


Over 

Bui  not 

over 

Fee 

$0._„   

$500 _    

$30 

600 ..               _.          . 

2,000 

60 

?fioo      

10,000.™    . 

120 

10,000... 

25,000     . 

225 

?«inoo 

50,000.... 

350 

50.000 

100.000.... 

475 

100,000. 

750 

Table  2.— Exhibitors— Class  "C" 
License 


Number  o(  Animais 


1  to  5 

6  to  25... 

26  to  50 

51  to  500 

501  and  up.. 


Fee 


130 

75 
175 
225 

300 


(d)  If  a  person  meets  the  licensing 
requirements  for  more  than  one  class  of 
license,  he  shall  be  required  to  obtain  a 
license  and  pay  the  fee  for  the  type 
business  which  is  predominant  for  his 
operation,  as  determined  by  the 
Secretary. 

(e)  In  any  situation  in  which  a 
licensee  shall  have  demonstrated  in 
writing  to  the  satisfaction  of  the 
Secretary  that  he  or  she  has  good  reason 
to  believe  that  the  dollar  amount  of  his 
or  her  business  for  the  forthcoming 
business  year  will  be  less  than  the 
previous  business  year,  then  his  or  her 
estimated  dollar  amount  of  business 
shall  be  used  for  computing  the  license 
fee  for  the  forthcoming  business  year 
Provided,  however  That  if  the  dollar 


amount  upon  which  the  license  fee  is 
based  for  that  year  does  in  fact  exceed 
the  amount  estimated,  the  difference  in 
amount  of  the  fee  paid  and  that  which 
was  due  under  paragraphs  (b)  and  (c)  of 
this  section  based  upon  the  actual  dollar 
business  upon  which  the  license  fee  is 
based,  shall  be  payable  in  addition  to 
the  required  annual  license  fee  for  the 
next  subsequent  year,  on  the 
anniversary  date  of  his  or  her  license  as 
prescribed  in  this  section. 

S  2.7    Annual  report  hy  licensee*. 

(a)  Each  year,  within  30  days  prior  to 
the  expiration  date  of  his  or  her  hcense. 
a  licensee  shall  file  with  the  Area 
Veterinarian  in  Charge  an  application 
for  license  renewal  and  annual  report 
upon  a  form  which  the  Area 
Veterinarian  in  Charge  will  furnish  to 
him  or  her  upon  request. 

(b)  A  person  licensed  as  a  dealer  shall 
set  forth  in  his  or  her  Ucense  renewal 
application  and  annual  report  the  dollar 
amount  of  business,  upon  which  the 
license  fee  is  based,  from  the  sale  of 
animals,  directly  or  through  an  auction 
sale,  to  research  facilities,  dealers, 
exhibitors,  retail  pet  stores,  and  persons 
for  use  as  pets,  by  the  hcensee  during 
the  preceding  business  year  (calendar  or 
fiscal],  and  any  other  information  as 
may  be  required  thereon. 

(c)  A  licensed  dealer  who  operates  as 
a  broker  or  an  operator  of  an  auction 
sale  shall  set  forth  in  his  or  her  license 
renewal  application  and  annual  report 
the  total  gross  amount,  expressed  in 
dollars,  derived  from  commissions  or 
fees  charged  for  the  sale  of  animals  by 
the  licensee  to  research  facihties, 
dealers,  exhibitors,  retail  pet  stores,  and 
persons  for  use  as  pets,  during  the 
preceding  business  year  (calendar  or 
fiscal),  and  any  other  information  as 
may  be  required  thereon. 

(d)  A  person  licensed  as  an  exhibitor 
shall  set  forth  in  his  or  her  hcense 
renewal  appUcation  and  annual  report 
the  number  of  animals  owned,  held,  or 
exhibited  by  him  or  her,  including  those 
which  are  leased,  during  the  previous 
year  or  at  the  time  he  signs  and  dates 
the  report,  whichever  is  greater. 

§  2.8    Notification  of  change  of  name, 
address,  control,  or  ownership  of  business. 

A  hcensee  shall  promptly  notify  the 
Area  Veterinarian  in  Charge  by  certified 
mail  of  any  change  in  the  name,  address, 
management,  or  substantial  control  or 
ownership  of  his  business  or  operation, 
or  of  any  additional  sites,  within  10  days 
of  any  change. 


J«A. 
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Any  pmnon  who  htu  beeu  or  it  an 
officBT.  agenl.  or  imn)loye«  u/  •  licen*'* 
w  ho«e  iKuuMa  ha«  been  •uspended  or 
rvvokr J  tiiJ  who  w««  reiH)on«ibIe  for  or 
p.irti(.ijMit«d  in  th«  violation  upon  which 
the  ordrr  of  siuipension  or  rf  vocalinn 
vMii  fitiiied  will  not  b«  licensed  within 
the  i)«Tiod  dunnji  which  the  order  of 
9u»p«'n»u)n  or  rf  vocation  la  In  effect. 

(2.10 


(a)  Any  parson  wfaoa*  b< 
h*>«ni  luapendKl  for  any  nmaam  atmil  not 
()«>  licpnuad  ■  tua  or  ber  owd  nama  or  in 
Miiy  otbai  mt""^*^  wnliua  tha  panod 
diiniii  wihick  tha  ordar  df  luapanaioa  ia 
in  effect   No  partzHnhip,  flnik 
cori>or«tiou.  or  othar  kiaai  anUty  la 
which  any  such  p«r»on  has  a  iubalaaUi*! 
inlftra«l.  QnMnci<il  or  ulharwute,  wUl  ba 
li(  e(it«d  during  that  perkkl  Any  p«non 
whuM  lic«na«  hai  been  tuspendail  fof 
(iny  rt-aaon  nay  apply  to  tha  Ana 
Velnruiarwn  In  Charge.  In  writing  for 
rt'inHtatement  of  hii  or  her  Ucenae 

I  hi  Any  person  i*ho»«  license  haa 
l)»'cn  n^roked  ihafl  nrrt  be  licensed  fn  hn 
or  her  own  name  or  hi  any  othar 
manner  nor  will  any  partnership,  firm. 
corporation,  or  othrer  lesal  entity  in 
which  any  iuch  peraon  Ka»  a  tuhatantlal 
intcniut.  financial  or  otharwtae.  be 
licenaedL 

|(  1  Any  person  whoae  hcenae  h«« 
hfen  suapandad  or  revoked  ahaU  nut 
t)uy.  -i^  transport  exhibit  or  deliver 
for  traneportaliun.  any  amnial  dunnf  the 
pf!riod  ot  suapansioa  or  ravocatuxi. 


(2.T1    DanMofkrilM 

(^1  A  licenaa  will  not  be  issued  to  any 
applicant  who: 

1 1 )  Has  sot  compiled  with  the 
rv.juinmienfs  of  ||  2.1.  ti  2.X  sod  2.4 
and  has  not  paid  the  fees  Indtrated  in 

J  2  5. 

1 2)  la  not  in  cumpkanca  wtth  any  of 
the  rf>Hulatiaiia  or  standarda  !■  this 

siil>chapSsr. 

(3(  kfaa  had  a  Ucansa  rwoka*!  or 
wtMaa  llcanae  m  saafMndad.  mm  sat  fcvth 
in  I  XUk 

(4)  liaa  buafi  fuiad.  aenlancad  lu  ^1, 
or  pled  nolo  cootandara  (nocoolastl 
under  State  or  l(x:al  cruelty  to  animal 
laws  wtlhin  1  ya«r  of  appiicstian.  ei£ep« 
that  if  no  penalty  la  kmpoaad  as  a  result 
of  tha  plaa  uf  oukt  cuoLendare  tka 
applicaat  nuy  raappiy  immwd Italy,  or 

(5)  Has  miida  any  falsa  or  (raudMlent 
stalemants,  or  providad  any  {alse  or 
fraiiduleni  records  lo  iha  Dep^iftmeoL 

[b]  An  applicant  wbos«  licaase 
application  hat  b«en  denied  niiiy 
request  a  heanns  in  acrordance  with  the 


applicable  rtilas  of  practice  for  the 
purpose  of  showing  why  tha  sppbcaUon 
for  bcansa  abontd  not  b«  darned.  The 
license  denial  shall  remain  In  effect  until 
the  final  laifial  dadsion  has  bean 
renderad  skoald  th«  Ucensa  denial  be 
upheld,  the  applicant  may  sgsin  spp^y 
for  a  licensa  1  year  from  the  date  of  the 
final  order  denyin||  the  application. 

(cj  No  partnership,  firm,  corporation, 
or  oth«r  legal  sntity  in  which  a  p«r»on 
whose  license  application  has  been 
denied  has  a  substantial  Interest 
financial  or  otherwise,  will  be  Lcensed 
wiibin  1  year  of  the  license  denial. 

Subpart  B—««egtatratlon 


12.26    Acknowlstsmant  o<  ragutatlona 


»2J» 

(a)  Each  research  faality  other  than  a 
federal  research  facility,  carrier,  and 
intarmediate  handler,  and  each 
exhibttor  otX  required  tu  b«  Ucenaed 
under  section  3  of  the  Act  and  the 
r«|pilatH»a  of  thia  subchapter,  shall 
ragistar  with  the  Secretary  by 
completing?  and  filing  s  properiy 
executed  form  which  will  be  furnished, 
upon  request  by  ths  Area  Veterinarian 
in  Charije  The  registrntion  form  shall  be 
filed  with  tha  Area  Vetennariiin  m 
Cliarxs  for  the  State  hi  which  the 
ragiatrant  has  his  or  her  prtndpal  place 
of  bosinesa.  and  thsD  be  updated  every 
3  yeers  by  tha  completion  and  filing  of  a 
new  registration  form  which  will  be 
provided  by  the  Area  Veterinarian  In 
Charge.  Wbare  a  school  or  department 
of  a  university  or  ooUaga  uses  or  intends 
to  use  animals  for  research,  tests, 
eiqjiarhnents.  or  teschm^  tha  university 
or  coUsj^e  rather  than  the  school  or 
dapartment  will  be  considered  the 
research  facility  and  wiM  be  required  to 
register  with  the  Secretary  An  ofTlcisl 
who  haa  the  Utgal  authority  to  bind  tha 
parent  or^aiuzatuin  shall  sign  the 
registration  form. 

(b)  In  any  situation  in  which  a  school 
or  departmienf  oft  university  or  college 
demonstrates  to  tin  Sccrstsry  thai  U  is  a 
separata  Wgal  entity  and  its  oparstiona 
and  admimstralMn  are  lodapendent  of 
those  of  the  university  or  college,  tha 
school  or  department  itnll  ba  registered 
rather  than  ths  uaiwersity  or  oottage. 

(c)  A  subaidiaffy  U  a 
corporatma.  rathar  ttwa  tha 
corporslian.  wiU  ba  ispatsisrii  ss  a 
research  fescilily  or  axJahiftar  smless  tha 
subsidiary  is  uadsr  sach  direct  coittrol 
of  the  parent  corporstion  tkat  Ibe 

that  the  paraart  eorpnrstion  be  regtslsred 
to  effecfisate  the  pnrposee  of  the  Act. 


APHIS  will  supply  a  copy  of  the 
regulabona  and  standards  in  this 
subchapter  with  each  registration  form. 
The  registrant  shall  acknowledge  receipt 
of  and  shall  agree  to  comply  with  the 
regulations  end  standards  by  signing  a 
form  provided  for  thia  purpose  by 
APHIS,  and  by  filing  it  with  the  Area 
Vetennsrian  id  Chargs. 

S  2J7    NotificatkMi  of  change  of  oparstlon. 

(s)  A  registrasl  akall  notify  the  Area 
Vetsnnanva  in  Chargs  by  certified  nsail 
of  any  changs  ia  the  aame,  sddresss  or 
ownership,  or  other  cfasngs  m 
operstions  wffs«:ting  its  ststus  as  a 
research  faahty,  exhibitor,  earner,  or 
intermediate  haadisr.  within  10  days 
after  making  such  change. 

(b)(1)  A  registrant  which  bss  not  used 
handled  or  transported  aramals  for  a 
penod  of  at  ieast  2  years  nuy  be  placed 
in  an  inactlTS  status  by  mating  a 
written  request  to  the  Area  Veterinarian 
in  Charge.  A  legistisut  shall  fite  an 
annual  rsport  of  its  status  (actiee  or 
inactive).  A  registrant  shall  notify  the 
Area  Vetennanan  ta  Charge  In  writing 
at  least  10  days  before  usin^  handling, 
or  transporting  animals  agsm  after  being 
in  an  inactivs  status 

(2)  A  registrant  which  goes  out  of 
business  or  vrhicb  ceases  to  fimction  as 
a  research  facility,  carrier,  intermediate 
handler,  or  exhibitor,  or  which  changes 
its  method  of  operation  so  that  it  no 
longer  eses,  handles,  or  transports 
animals,  snd  which  does  not  pfon  to  use. 
handle,  or  transport  animab  again  at 
any  time  in  the  future,  may  have  its 
regfstrstioa  cancelled  by  making  a 
written  request  to  the  Ares  Veterinanan 
in  charge.  The  former  registrant  is 
reaponsibis  for  reregistering  and 
demonstratiag  its  compliance  with  the 
Act  and  reguiatioas  abould  it  stan  usmg, 
handling,  or  transporting  animals  at  any 
time  after  its  registration  is  canceled 

Subpart  C—lnatlCiibontf  Animai  Car* 
land  Other 
for  Reaewch  FadlMee 


|2J0    AddMonal  reqi*«mants  tar 


(a)  Each  research  facility  using  or 
holding  aruiaala  for  research, 
experimentation,  testing,  or  teaching 
shall  ensure. 

(1 )  That  animal  pain  and  distress  are 
mirumizech 

(2)  That  adequate  veterinary  care 
including  the  appropriate  use  of 
anesthetics,  analgesics,  tranquilizing 
drugs,  or  euthanasia,  is  provided  at  all 
times; 


(3)  That  a  written  program  of 
adequate  veterinary  care  is  established 
and  maintained  in  accordance  with 

i  2.40;  and 

(4)  That  animals  are  housed  and  cared 
for  according  to  this  subchapter  and  that 
any  deviations  are  fully  explained  by 
the  principal  investigator  and  are 
approved  by  the  Institutional  Animal 
Care  and  Use  Committee. 

(b)  Each  research  facility  shall 
establish  and  maintain  an  Institutional 
Animal  Care  and  Use  Committee 
(Committee). 

(c)  Each  research  facility  shall  provide 
the  Committee  with  the  authority  to 
enter  all  animal  areas  at  any  reasonable 
time  and  shall  provide  the  attending 
veterinarian  with  the  authority  to  enter 
all  animal  areas  at  any  time,  in  order  to 
carry  out  their  responsibilities. 

(d)  Each  research  facility  must  require 
that  the  animal  care  and  use  procedure 
(ACUP)  for  any  procedures  and 
practices  involving  live  warmblooded 
animals  be  approved  by  the  Committee, 
prior  to  the  start  of  research,  testing,  or 
teaching  involving  an  animal;  that  the 
principal  investigator  consider 
alternatives  to  any  procedure  likely  to 
produce  pain  or  distress  in  an 
experimental  animal;  and  that  the 
principal  investigator  document  such 
coiuiderationa  in  a  written  statement  to 
the  Committee  as  required  by  |  2.30(e). 

(e)  Each  research  facihty  mat  engages 
in  any  practice  or  procedure  using  an 
animal  that  might  reasonably  be 
expected  to  be  a  painful  procedure  must: 

(1)  Prior  to  the  beginning  of  such 
practice  or  procedure,  require  that  the 
principal  investigator  for  each  such 
practice  or  procedure  provide  written 
assurance  to  the  Committee  that: 

(i)  Alternative  procedures  have  been 
considered  and  that  no  other  procedures 
are  suitable;  and 

(ii)  The  experiment  does  not 
urmecessarily  duplicate  previous 
experiments.  The  assurance  must 
indicate  what  information  sources  were 
consulted  what  other  procedures  were 
considered,  and  what  techniques  will  be 
used  to  minimize  pain  and  discomfort  to 
the  animals; 

(2)  Require  that  the  principal 
investigator  consult  with  the  attending 
veterinarian  during  ACUP  planning  and 
development  and  during  actual  research, 
and  ensure  that  the  attending 
vetennarian  is  allowed  access  to  all 
animal  and  research  areas  at  any  time 
during  actual  research: 

(i)  If  deemed  necessary  by  the 
Committee: 

(ii)  If  requested  by  the  investigator 

(iii)  If  in  response  to  complaints 
regarding  the  research  or  procedures;  or 

(iv)  If  the  attending  veterinarian  is 
observing  the  research  for  compliance 


with  an  approved  ACUP.  the  facility's 
program  of  adequate  veterinary  care,  or 
the  facility's  written  policy  established 
in  accordance  with  paragraph  (e)(lO)  of 
this  section; 

(3)  Require  that  pain  relieving  drugs, 
anesthetics,  analgesics,  and 
tranquilizers  are  used  to  minimize  pain 
unless  they  are  withheld  in  accordance 
with  the  provisions  of  paragraph  (4),  and 
that  they  are  administered  in 
accordance  with  the  directions  and 
recommendations  of  the  attending 
veterinarian  and  in  accordance  with  the 
accepted  or  established  use  of  the  drugs; 

(4)  Require  that  pain  reHeving  drugs, 
anesthetics,  analgesics,  and 
tranquilizers  be  reduced  in  amount  or 
withheld  only  if  scientifically  necessary, 
and  fully  explained  and  justified  in  the 
ACUP  and  approved  by  the  attending 
veterinarian  and  the  Committee.  The 
research  facility  must  require  that  these 
drugs  be  reduced  in  amount  or  withheld 
only  for  as  long  as  necessary  as 
specified  in  the  ACUP  and  approved  by 
the  Committee; 

(5)  Require  that  the  attending 
veterinarian  provide  training  of 
laboratory  personnel  in  the  proper  use 
of  pain  relieving  drugs,  anesthebcs. 
analgesics,  and  tranquilizers  so  as  to 
minimize  pain  and  distress; 

(6)  Require  that  all  pre-procedural, 
procedural,  and  post-prooedural  care  be 
provided  by  laboratory  workers  or 
surgical  personnel  in  accordance  with 
the  instructions  of  the  attending 
veterinarian  and  established  veterinary 
medical  and  nursing  procedures,  and 
that  this  care  and  the  qualifications  of 
the  personnel  be  evaluated  and 
approved  by  the  attending  veterinarian; 

(7)  Require  that  all  survival  surgeries 
be  conducted  only  in  facihties  intended 
for  that  purpose,  that  the  facilities  be 
operated  and  maintained  under  aseptic 
conditions,  and  that  surgical  rooms  be 
evaluated  and  approved  by  the 
attending  veterinarian; 

(8)  Require  that  any  surgery  be 
performed  or  directly  supervised  by 
trained,  experienced  personnel; 

(9)  Prohibit  the  use  of  paralytic  drugs 
without  anesthesia;  and 

(10)  Establish  a  written  policy  to 
ensure  compliance  with  paragraphs 
(e)(1)  through  (9)  of  this  section. 

(r)(l)  Each  research  facility  using  or 
holding  animals  for  research,  testing  or 
teaching  shall  establish  and  follow 
written  procedures  which  assure  that  no 
animal  is  used  in  more  than  one  major 
operative  experiment  from  which  it  is 
allowed  to  recover  except: 

(i)  When  scientifically  necessary  and 
approved  by  the  Committee: 


(ii)  When  required  by  or  related  to 
other  surgical  procedures  and  approved 
by  the  Committee; 

(iii)  When  required  to  reduce  or 
conserve  the  number  of  marine 
mammals  or  endangered  species  of 
animals  used  and  approved  by  the 
Committee; 

(iv)  When  required  to  protect  the 
health  and  well-being  of  the  animal  as 
determined  by  the  attending 
veterinarian: 

(v)  When  the  procedure  is  a  routine, 
elective  veterinary  surgical,  or 
diagnostic  procedure:  or 

(vi)  In  other  special  circumstances  as 
determined  by  the  Secretar\-  on  an 
individual  basis.  Written  requests  and 
supporting  data  should  be  sent  to  the 
Administrator.  APHIS.  USDA.  6505 
Belcrest  Road.  Federal  Building.  Room 
756,  Hyattsville,  MD  20782. 

(2)  Cost  savings  alone  is  not  adequate 
reason  for  performing  multiple  survival 
surgical  procedures. 

(g)  Exceptions.  Exceptions  to 
compliance  with  the  standards  and 
regulations  set  forth  under  Title  9  CFR, 
Chapter  1,  Subchapter  A — Animal 
Welfare,  may  be  made  by  the  research 
facility  only  when  necessary  in  order  to 
accomplish  the  research  design,  and 
when  specified  in  the  ACUP,  explained 
in  detail,  and  approved  by  the 
Committee.  The  principal  investigator 
must  file  a  report  with  the  Committee 
prior  to  ACUP  review  explaining  the 
areas  of  noncomphance  in  detail.  A 
copy  of  the  report  must  be  kept  on  file 
by  the  facility  and  must  be  available  for 
inspection  by  AI*HIS  inspectors  or 
officials  of  granting  agencies.  A  copy  of 
all  written  reports  detailing  and 
explaining  exceptions  to  compliance 
with  the  standards  and  regulations  must 
be  attached  to  the  facility's  annual 
report. 

(h)  Exercise  for  dogs  and 
psychological  well-being  of  primates 
The  research  facility  shall  establish,  in 
consultation  with  the  attending 
veterinarian,  written  procedures  and 
syste.ms  for  the  exercise  of  dogs  and  for 
the  psychological  well-being  of  pnmates 
in  accordance  with  the  regulations  and 
standards,  and  a  record  system 
documenting  that  such  a  procedure  or 
system  is  being  carried  out. 

(ij  Traimng.  (1)  Each  research  facility 
shall  provide  for  the  training  and 
continuing  education  of  scientists, 
research  technicians,  enimal 
technicians,  and  other  personnel 
involved  with  animal  use,  caie,  and 
treatment  at  the  facility. 

(2)  This  trairung  shall  be  review«»d  by 
the  Committee  and  the  attending 
veterinarian,  shall  be  appropriate  lo  the 
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individual*  and  their  rfsponslbilities. 
and  shall  b«  made  available  annually  or 
rtj  appropriate  to  the  Individuals  and 
their  rpsponsibllitiea. 

(  ))  Ihe  research  facility  shall  review 
the  st.itus  of  the  traininn  and 
ijuHlifications  of  researcher*  to  u.ne 
aninidls  at  least  once  a  year,  and  shall 
review  the  list  of  resean.h  personnel  and 
shall  desiKnate  those  who  require 
additional  trainiriK   The  review  may  be 
part  of  another  review  of  personnel  as 
lonj^  a.i  the  research  facility  has  a 
vsTittcn  poll!  y  ensuring  that  all 
perS'iiinel  are  n-viewed  annually  in 
these  <ireas 

(41  rhis  truininx  shall  be  available  fnr 
review  by  Department  inspectors 
Traminx  shall  include  instruction  in  at 
lea.st  the  foll()win><  areas: 

(i)  Hufflane  methods  of  animal 
maintenanre  and  expenmentatn)n. 

(ill  Research  or  test;n><  methods  that 
minimize  or  eliminate  the  use  of  animals 
or  limit  animal  pain  or  distress, 

(ill)  Utilization  of  the  information 
rervlce  at  the  National  Agricultural 
Library; 

(iv)  Methods  whereby  dericlencies  in 
animal  care  and  treatment  should  be 
reported. 

(v)  The  basic  needs  of  each  species  of 
tinimal, 

(vi)  Kamilianxation  with  the  intent 
rind  requiremenU  of  the  Animal  Welfare 
Act. 

(vii)  How  to  handle  and  care  properly 
for  the  various  species  of  animals  used 
by  the  facility; 

(viii)  Proper  pre- procedural  and  post 
procedural  care  of  animals. 

(ix)  Proper  use  of  anesthetics, 
analgesics,  and  tranquilizers  in  the 
species  of  animals  used  by  the  facility 
including  the  common  or  accepted  use  of 
these  dnigs  in  those  species  for  which 
the  dnjg  IS  not  licensed. 

{\|  Acceptalile  aseptic  siirsical 
inethtxis  and  pr<)ce<lures, 

(xij  Other  training.  lechnKjues  or 
procedures  the  research  facility  or  the 
S4-i;retary   may  feel  Is  necessary 

III  /'nHfihn's  for pemcnnel  to  report 
::,  ■lotions  The  research  facility  shall 
rst.iMish  a  reporting  pnx.edure  whereby 
I.iboralory  or  research  facility  pers<innel 
or  employees  can  report  violations  of 
any  regulation  or  standard  established 
under  the  Ac  t  including  problems, 
devuitions.  or  deficnencies  with  animal 
housing,  care,  or  use   The  Clommittee 
shall  review  and.  if  warranted, 
investig.ile  any  such  rep<irts,  in  addition 
to  the  twH  e  yearly  inspections,  and 
shall  prepare  and  file  a  report  at  the 
,  eiitral  location  specified  m  |  2  M)(m) 
indu.ating  the  nature  of  the  prtjblem  or 
complaint,  the  Committees  findings,  and 
any  corrective  actions  taken  No  fai  ility 


employee.  Committee  member,  or 
laboratory  personnel  shall  be 
discriminated  against  or  be  subject  to 
any  reprisal  for  reporting  violations  of 
any  regulation  or  standard  under  the 
Act. 

(k)  Frdt'rul  rfsearch  facilities.  Each 
federal  research  facility  shall  establish 
an  Institutional  Animal  Care  and  Use 
Commiitee  which  shall  have  the  same 
compositiim.  duties,  and  responsibilities 
required  of  nonfederal  r»-8earch  facilities 
by  this  8e<  lion  and  by  {  2.35  with  the 
following  exceptions. 

(1)  The  Committee  shall  report 
deficiencies  to  the  head  of  the  federal 
agency  conducting  the  research  rather 
IhantoAPMIS. 

(2)  The  head  of  the  federal  agency 
conducting  the  research  shall  be 
responsible  for  all  corrective  action  to 
be  taken  at  the  facility  and  for  the 
granting  of  all  exceptions  to  inspection 
protocol. 

(1)  Revit'ws.  Upon  the  request  of  the 
Administrator,  the  research  facility  shall 
make  available  for  review  all  ACUPs 
involving  animals  and  all  assurance 
statements  required  by  the  U.S.  Public 
Health  Service  (PHS)  or  any  other 
funding  Federal  agency  APHIS 
inspectors  will  maintain  the 
confidentiality  of  the  Information  and 
will  not  remove  the  materials  from  the 
research  facilities'  premises  unless  there 
has  been  an  alleged  violation,  or  unless 
they  are  needed  to  investigate  a  possible 
violation  or  for  other  enforcement 
purposes. 

(m)  Reports  Any  reports  required  by 
this  part  shall  remain  on  file  at  a  central 
location  maintamed  by  the  research 
facility  for  at  least  3  years  and  shall  be 
available  for  inspection  and  review  by 
APHIS  officials  and  inspectors  and  any 
funding  Federal  agency  Upon 
notification  from  the  Administrator, 
research  f.iciiities  must  retain  specified 
records  fur  more  than  3  years  pending 
completion  of  an  investigation  or 
proceeding  under  the  Act.  as  required  by 
8  2.81 

S^31    Armuai  report  of  rMMTcMscttntM. 

[■i]  The  reporting  facility  shall  be  that 
segment  of  the  research  facility,  or  that 
dep.irtment.  agency,  or  instrumentality 
nf  the  United  States,  that  uses  or  intends 
to  u.se  live  animals  in  research,  tests, 
experiments,  or  for  teaching  F^ich 
repurting  facility  shall  submit  an  annua! 
report  to  the  Area  Veterinarian  in 
Charge  for  the  Slate  where  the  facility  is 
located  on  or  before  December  1  of  each 
calendar  year  The  report  shall  be 
signed  and  certified  by  the  CF,0  or  a 
responsible  institutional  official  with 
authority  to  bind  the  facility,  and  shall 
rover  the  previous  federal  fiscal  year 


(b)  Such  report  shall: 

(1)  Assure  that  professionally 
acceptable  standards  governing  the 
care,  treatment,  and  use  of  animals, 
including  appropriate  use  of  anesthetic, 
analgesic,  and  tranquilizing  drugs, 
during  pre-  and  post-procedural  care, 
and  during  actual  research,  teaching, 
testing,  surgery,  or  experimentation 
were  followed  biy  the  research  facility; 

(2)  Assure  that  the  principal 
investigator  has  considered  alternatives 
to  painful  procedures; 

( t)  Assure  that  the  facility  is  adhering 
to  the  standards  and  regulations  under 
the  Animal  Welfare  Act.  and  that  it  has 
retjuired  that  exceptions  to  the 
standards  and  regulations  be  specified 
and  explained  by  the  ACUP  and 
approved  by  the  Committee.  An 
explanation  for  any  deviation  from  the 
standards  and  regulations  shall  be 
attached  to  the  report; 

(4)  State  the  location  of  the  facility  or 
facilities  where  animals  were  housed  or 
used  in  actual  research,  testing, 
teaching,  or  experimentation,  or  held  for 
these  purposes; 

(5)  State  the  common  names  and  the 
numbers  of  animals  upon  which 
teaching,  research,  experiments,  or  tests 
were  conducted  involving  no  pain, 
distress,  or  use  of  pain-relieving  drugs. 
Routine  procedures  (e.g.,  injections, 
tattooing,  blood  sampling)  should  be 
reported  with  this  group; 

(6)  State  the  common  names  and  the 
numbers  of  animals  upon  which 
experiments,  teaching,  research,  surgery, 
or  tests  were  conducted  involving 
accompanying  pain  or  distress  to  the 
animals  and  for  which  appropriate 
anesthetic,  analgesic,  or  tranquilizing 
drugs  were  used; 

(7)  State  the  common  names  and  the 
numbers  of  animals  upon  which 
teaching,  experiments,  research,  surgery, 
or  tests  were  conducted  invoUin,i^ 
accompanying  pain  or  distress  to  the 
animals  and  for  which  the  use  of 
appropriate  anesthetic,  analgesic,  or 
tranquilizing  drugs  would  adversely 
affect  the  procedures,  results,  or 
interpretation  of  the  teaching,  research, 
experiments,  surgery,  or  tests.  A 
detailed  statement  on  the  procedures 
producing  pain  or  distress  in  these 
animals  and  explaining  the  reasons  such 
drugs  were  not  used  shall  be  attached  to 
the  annual  report, 

(8)  State  the  common  names  and  the 
numbers  of  animals  being  bred, 
conditioned  or  held  for  use  In  teaching, 
testing,  expenments,  research,  or 
surgery  but  not  yet  used  for  such 
purposes;  and 

(9)  Include  a  statement  by  the  CF.O  or 
responsible  institutional  official  with 


authority  to  bind  the  facility  that  the 
Institutional  Animal  Care  and  Use 
Committee  has  authority  to  enter  any 
animal  or  research  area  at  any 
reasonable  time,  and  that  the  attending 
veterinarian  has  authority  to  enter  any 
animal  or  research  area  at  any  time,  in 
order  to  carry  out  their  responsibiUties 
as  set  forth  under  SS  Z-35  and  2.40;  and 
that  the  Committee  has  satisfactorily 
carried  out  its  responsibihties;  and  that 
the  facility  complies  with  the  Act 
regulations,  and  standards. 

(c)  The  CEO  or  responsible 
institutional  official  with  authority  to 
bind  the  facihty  shall  certify  on  the 
annual  report  that  the  annual  report  was 
circulated  to  each  member  of  the 
Committee  and  that  each  member  of  the 
Committee  was  given  the  opportunity  to 
express  concurrence  or  nonconcurrence 
with  the  report,  and  to  attach  a  minority 
report  to  the  annual  report.  The 
certification  must  indicate  whether  any 
member  of  the  Committee  indicated 
nonconcurrence.  All  minority  reports 
provided  to  the  CEO  or  responsible 
institutional  official  under  this 
paragraph  muf  t  be  attached  to  the 
annual  report  Each  member's 
concurrence  or  nonconcurrence  will  be 
held  confidential  by  the  CEO  and 
responsible  institutional  ofTicial. 

§2.35    mstttutionai  Antnwl  Car*  and  Us* 
Commlttc*. 

(a)  Mentbership. 

(1)  Each  research Tacihty  shall 
establish  and  maintain  an  Institutional 
Animal  Care  and  Use  Committee 
(Committee); 

(2)  The  members  of  each  Committee 
shall  be  appointed  by  the  Chief 
Executive  Officer  of  the  research 
facility; 

(3)  The  Committee  shall  be  composed 
of  a  Chairman  and  at  least  two 
additional  members; 

(4)  Committee  members  shall  possess 
sufficient  ability  to  assess  animal  care, 
treatment  and  practices  in  experimental 
research  as  determined  by  the  needs  of 
the  research  facility; 

(■"<)  Of  the  members  of  the  Committee: 
(i)  At  least  one  shall  be  a  Doctor  of 
Veterinary  Medicine  who  is  the 
attending  veterinarian  for  the  research 
facility.  The  Committee-related  duties  of 
the  attending  veterinarian  may  be 
delegated  to  a  staff  veterinarian  in 
accordance  with  the  written  poUcy  and 
procedures  of  the  research  facility; 

(ii)  At  least  one  shall  not  be  affiliated 
in  any  way  with  the  facility  other  than 
as  a  member  of  the  Committee  and  shall 
not  be  a  member  of  the  immediate 
family  of  a  person  who  is  affiliated  with 
the  facility.  The  Secretary  intends  that 
such  person  will  provide  representation 


for  general  community  interests  in  the 
proper  care  and  treatment  of  animals; 

(6)  If  the  Committee  consists  of  more 
than  three  members,  not  more  than  three 
members  shall  be  from  the  same 
administrative  unit  of  the  facility; 

(7)  The  research  facihty  shall 
maintain  an  up-to-date  Ust  of  Committee 
members  and  shall  indicate  for  each 
member  his  or  her  name,  degrees, 
position,  and  qualifications.  The 
business  address  and  telephone  number 
of  the  Chairman  must  also  be  included 
on  the  list.  A  copy  of  the  current  list  of 
Committee  members  shall  be 
maintained  by  the  attending 
veterinarian  for  the  facility  and  shall  be 
made  available  for  inspection  by  APHIS 
officials. 

(b)  Duties  and  Responsibilities.  (1) 
Inspections,  (i)  The  Committee  or  a 
subcommittee  composed  of  at  least  2 
Committee  members  shall  inspect  at 
least  twice  a  year,  6  months  apart,  all 
animal  study  areas  and  animal  facilities 
of  the  research  facility  and  shall  review 
as  part  of  the  inspection: 

(A)  All  practices  and  procedures 
involving  pain  to  animals:  and 

(B)  The  condition  of  all  animals,  in 
order  to  ensure  compliance  with  the 
provisions  of  the  Act  to  minimize  pain 
and  distress  to  the  animals, 

(ii)  The  Committee  or  subcommittee 
shall  use  Title  9,  Chapter  1,  Subchapter 
A — Animal  Welfare,  as  a  basis  of  its 
inspection  of  animal  areas  and  facilities, 

(iii)  Exceptions  to  the  requirement  of 
inspechon  of  animal  study  areas  may  be 
made  by  ftie  Secretary  if  the  animals  are 
studied  in  their  natural  environment  and 
the  study  area  prohibits  easy  access. 
Requests  for  such  exemption  shall  be 
addressed  to  the  Administrator,  APHIS. 
USDA.  Room  756,  6505  Belcrest  Road, 
Hyattsville,  MD  ?a782,  and  shall  cleariy 
set  forth  the  reasons  why  such 
inspections  cannot  be  made. 

(iv)  The  Committee  may  suspend  or 
withdraw  its  approval  of  ACUPs  for 
research,  testing,  or  teaching  involving 
pain  to  animals  that  it  previously 
approved  if  it  determines  upon 
inspection  that  the  practice  or  procedure 
is  not  being  conducted  in  accordance 
with  the  previously  approved  ACUP  or 
is  not  in  accordance  with  the  Animal 
Welfare  Act  regulations,  or  standards. 
The  Committee  must  direct  the  CEO  or 
responsible  institutional  official  to 
instruct  the  principal  investigator  to 
cease  noncomplying  activities 
immediately. 

(v)  No  Committee  member  wishing  to 
participate  in  an  inspection  conducted 
under  this  subpart  may  be  excluded 
from  participating  in  the  inspection. 

(vi)  If  the  research  facility  maintains 
multiple  animal  sites,  the  Committee 


must  complete  its  inspection  of  all 
animal  study  areas  or  animal  facilities 
within  30  days  of  commencing  the  first 
inspection. 

(2)  Reports.  (1)  Committee  inspection 
certification  report.  After  each 
inspection  performed  by  a 
subcommittee,  the  subcommittee  must 
present  its  findings  to  a  quorum  of  the 
Committee  for  approval  and  formal 
action.  After  each  Lispecticn  is 
completed,  or  upon  the  approval  of  the 
presentation  of  findings  if  the  inspection 
IS  performed  by  a  subcummiitee.  the 
Comm:ttr.3  niust  file  an  inspection 
certification  report  a!  a  central  location 
at  the  resedrch  facility  established  in 
accordance  with  t  2.3CKm).  The 
Committee  ir.nsX  file  its  inspection 
certification  report  withm  10  business 
days  of  completing  its  inspection  of  all 
animal  study  areas  or  animal  facilities. 
The  reports  shall  be  available  to  APHIS 
officials  and  to  officials  of  funding 
Federal  agencies  for  inspection  and 
copyirig.  Inspection  certification  reports 
shall  contain  at  least  the  foUowmg: 

fA)  The  date  the  inspection  was  made; 

(Bj  The  signature  of  a  majonty  of  the 
Committee  members  and  any  minority 
views  of  the  CommLittee, 

(C)  Reports  of; 

(7)  Any  violations  of  the  regulations, 
standards,  or  assurances  required  by  the 
Secretary,  including  any  deficient 
conditions  of  animal  care  or  treatment 
and  any  findings  and  recommendations 
of  the  Committee; 

[2]  Any  deviations  of  research 
practices  from  originally  approved 
ACUPs  that  adversely  affect  animal 
welfare; 

[3]  Any  notification  to  the  facihty 
regarding  such  conditions,  deviations,  or 
deficiencies; 

[4]  Any  corrections  made  by  the 
facility;  and 

[5]  i\ny  other  information  pertinent  to 
the  activities  of  the  Committee  and  the 
status  or  condition  of  the  animal 
facilities;  and 

(D)  An  assurance  statement  by  the 
Committee  that  its  members  have 
reviewed  all  painful  procedures  using 
animals  and  that  the  procedures 

[2]  i\re  in  accordance  with  the  ACUPs 
approved  by  the  Committee;  or 

[2]  Are  in  accordance  with  any 
changes  or  special  procedures  approved 
by  the  Committee;  or 

[3]  Are  not  in  accordance  with  the 
approved  ACUPs  and  that  the 
Committee  has  notified  the  CEO  or 
institutional  official  responsible  for 
animal  care  to  instruct  the 
investigatorfs)  to  cease  such  methods 
and  procedures  immediately  and  to 
comply  with  the  ACUPs  approved  by 
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1  5    • 


the  Committe«  under  paragraph  (b)(3)  of 
this  iection. 
(ii)  Deficiency  notification  reportr 

(A)  The  Committee  shall  notify  the 
CKO  or  institutional  official  responsible 
for  animal  care  and  the  administrative 
unit  representative.  In  writing,  of  any 
deficiencies  in  compliance  with  the  Act. 
resulations.  or  standards  found  dunng 
an  inspection,  and  of  any 
noncompliance  with  an  approved  ACUF' 
involving  a  painful  procedure,  within  1 
business  day  of  discovery  of  the 
deficif-ni  y  Thf  Committee  shall  file  a 
copy  of  the  deficiency  notification  In  the 
centrul  location  estrthlished  at  the 
research  facility  in  accordance  with 

S  2  30(m! 

(B)  The  Committee  shall  provide  the 
V.h'.O  or  olhiT  institutional  official 
ri'sponsible  for  unimal  care  and  the 
adnuni.strative  unit  representative  with 
d  copy  of  the  report  required  under 
paragraph  (b)(2)(i)  of  this  section 

(CI  If  30  days  after  notification  of  the 
deficiency  any  deficiency  remains 
uncorrected,  the  Committee  shall  notify 
the  Administrator  and  any  funding 
Federal  agency  of  the  deficiency,  in 
writing,  within  5  business  days  of  the 
expiration  of  the  .10-day  correction 
penod  The  Committee  shall  also 
provide  a  copy  of  its  report  and  its 
notification  of  the  deficiency  to  the 
Administrator  and  to  any  funding 
Federal  agency. 

(3)  Reviews,  (i)  No  research,  testing, 
or  teaching  involving  warm-blooded 
animals  covered  by  the  Act  performed 
by  a  facility's  personnel  at  any  location 
shall  commence  prior  to  approval  of  the 
ACL'P  of  the  research,  testing,  or 
teaching  by  the  Committee,  nor  shall  it 
continue  if  the  Committee  withdraws  or 
suspends  Its  approval.  An  individual 
member  of  the  Committee  may  be 
assigned  to  review  an  ACUP  and  to 
suggest  needed  modification  of  the 
ACUP  to  the  principal  Investigator  The 
Conunittee  member  must  present  his  or 
her  recommendation  for  approval  or 
disapproval  to  a  quorum  of  the 
Committee  for  formal  action.  Prior  to 
granting  approval,  the  Committee  shall 
ensure  that  the  ACUP  contains 
provisions  for  acceptable  and  proper 
animal  care,  treatment,  practices, 
methods,  and  use  of  pain-relieving 
drugs.  A  quorum  of  the  Committee  must 
review  a  proposed  ACUP  upon  the 
request  of  any  member  of  the 
Committee. 

(ii)  The  Committee  shall  approve  an 
ACUP  only  when; 

(A)  Animal  pain,  distress,  and 
functional  or  sensory  impairment  are 
minimized, 

(B)  All  survival  surgery  is  performed 
using  aseptic  procedures. 


(C)  Adequate  veterinary  care  is 
planned  for  and  provided. 

(D)  Proposed  multiple  use  of  animals) 
which  undergo  surgery  is  Justified  for 
the  purpose  of  conserving  an 
endangered  species  or  marine  mammals 
or  as  an  essential  related  component  of 
a  particular  project  or  ACUP,  and 

(F)  Provision  is  made  for  the 
appropnate  use  of  anesthetics, 
analgesics,  tranquilizing  dnigs,  or 
euthanasia  when  necessary,  and  that 
the  u.se  of  these  drugs  is  in  accordance 
with  established  or  accepted  vetennary 
medical  procedures  and  usage.  The  use 
of  these  drugs  shall  be  in  accordance 
with  the  instructions  of  the  attending 
veterinarian. 

Subpart  0— Attending  Veterinarian  and 
Adequate  Veterinary  Care 

{  2.40    Attendtrtg  v«t«nn«r1«n  and 
veterinary  care. 

(a)  Each  research  facility,  dealer,  or 
exhibitor  shall  have  an  attending 
vetcnnanan  who  shall  provide  adequate 
vetennary  care  to  its  animals  in 
compliance  with  this  section. 

(h)  Each  research  facility,  dealer,  or 
exhibitor  shall  establish  and  maintain 
programs  of  adequate  vetennary  care, 
including  programs  for  disease  control 
and  prevention,  pest  and  parasite 
control,  pre-  and  post-procedural  care. 
nutrition,  euthanasia,  and  the  proper 
and  appropriate  use  of  anesthetics, 
analgesics,  tranquilizers,  and  euthanasia 
when  indicated,  for  all  animals  on  the 
premises  of  the  dealer,  exhibitor,  or 
research  facility.  These  programs  shall 
be  under  the  supervision  and  control  of 
the  attending  veterinarian. 

(c)  Written  program  of  adequate 
veterinary  care.  (1)  If  a  part-time  or 
consulting  attending  veterinarian  is 
utilized,  the  dealer,  exhibitor,  or 
research  facility  shall  submit  annually 
to  the  Area  Veterinarian  in  Charge  a 
written  program  of  adequate  veterinary 
care,  prepared  and  signed  by  its 
attending  veterinarian.  The  program 
shall  include  regularly  scheduled  visits 
by  the  attending  veterinanan 
appropriate  to  the  needs  of  the  dealer, 
exhibitor,  or  research  facility.  The 
dealer,  exhibitor,  or  research  facility 
must  keep  a  copy  of  the  written  program 
on  file  at  the  premises. 

(2)  If  a  full-time  attending  vetennarian 
is  utilized,  the  dealer,  exhibitor,  or 
research  facility  shall  have  a  written 
program  of  adequate  veterinary  care 
which  will  be  reviewed  by  APHIS 
inspectors  on  the  premises  during 
inspections. 

(3)  The  wntten  program  of  adequate 
veterinary  care  shall  include  at  least  the 
foUowuig: 


(i)  The  facihty's  name  and  address: 

(li)  The  vetennarian's  name  and 
address; 

(iii)  Provision  for  programs  of  disease 
control  and  prevention,  pest  and 
parasite  control,  pre-  and  post- 
procedural  care,  nutrition,  euthanasia, 
and  the  proper  and  appropriate  use  of 
anesthetics,  analgesics,  and 
tranquilizers; 

(iv)  How  the  programs  are  to  be 
established  and  reviewed; 

(v)  The  frequency  of  visits  to  be  made 
to  the  premises  by  the  veterinarian  to 
assure  adequate  veterinary  care  and 
superv  ision  of  required  programs: 

(vi)  The  method  or  system  of 
euthanasia  to  be  utilized,  by  species, 
and  who  shall  be  authorized  to  perform 
It.  and 

(vii|  The  dated  signature  of  the 
attending  veterinarian  and  of  a  legally 
responsible  official  of  the  research 
facility,  dealer,  or  exhibitor, 

(d)  Each  animal  shall  be  observed 
daily  by  the  dealer,  exhibitor,  attending 
veterinanan,  research  facility,  principal 
investigator,  the  animal  caretaker  in 
charge,  or  someone  under  the  direct 
supervision  of  the  attending 
vetennarian,  pnncipal  investigator,  or 
the  animal  caretaker  in  charge,  who  is 
required  to  report  promptly  his  or  her 
findings  to  trained  personnel  Any 
necessary  veterinary  care  s.iall  be 
promptly  provided.  All  research 
facilities,  dealers,  or  exhibitors  shall 
provide  vetennary  care  to  or  humanely 
dispose  of  sick,  diseased,  injured,  lame, 
or  blind  animals  unless  such  action  is 
inconsistent  with  the  research  purposes 
for  which  the  animal  was  obtained  and 
is  being  held:  Provided,  however  That 
this  provision  shall  not  affect 
compliance  with  any  State  or  local  law 
requiring  the  holding,  for  a  specified 
period,  of  animals  suspected  of  being 
diseased. 

(e)  Research  facilities.  (1)  Each 
research  facility  shall  require  that  the 
attending  vetennarian  be  a  member  of 
the  Committee  and  that  he  or  she  shall 
have  the  authority  to  enter  all  animal 
rooms,  sites,  facilities,  animal  use  areas, 
and  animal  research  areas  at  any  time. 

(2)  In  addition  to  the  requirements  set 
forth  in  paragraphs  (a)  through  (d)  of 
this  section,  the  research  facility  shall 
require  the  attending  veterinarian: 

(i)  To  provide  consultation  and 
guidance  to  pnncipal  investigators  and 
other  laboratory  personnel  during  ACUP 
planning  and  development,  and  during 
actual  research,  whenever  any 
procedure  is  likely  to  produce  pain  or 
distress  in  an  animal,  if  the  attending 
veterinarian's  presence  and  consultation 
IS  deemed  necessary  by  the  Committee, 


is  requested  by  the  investigator,  is  in 
response  to  complaints  regarding  the 
research  or  procedures,  or  if  the 
attending  veterinarian  is  observing  the 
research  for  compliance  with  the 
facihty's  wntten  policy  established  in 
accordance  with  i  2.30(e)(10],  an 
approved  ACUP,  or  the  written  program 
of  adequate  veterinary  care.  Such 
consultation  and  guidance  shall  include 
at  least  the  following: 

(A)  The  proper  use  of  tranquilizers, 
analgesics,  anesthetics,  and  euthanasia 
according  to  the  accepted  or  common 
veterinary  practice  procedures; 

(6)  Provision  for  adequate  pre-  and 
post-procedural  care  by  laboratory 
workers  in  accordance  with  current 
established  veterinary  medical  and 
nursing  procedures; 

(C)  Agreement  to  the  withholding  of 
tranquilizers,  anesthesia,  analgesia,  or 
euthanasia  only  when  scientifically 
necessary  and  only  for  the  necessary 
period  of  time;  and 

(D)  Evaluation  and  approval  of  all 
animal  surgical  areas  and  qualifications 
of  personnel  involved  with  animal 
surgery. 

(li)  To  establish,  as  part  of  the 
program  of  adequate  veterinary  care, 
procedures  and  a  recording  system 
which  indicate  and  assure  that  the 
proper  drugs  are  being  used  and  that 
proper  pre-  and  post-procedural  care  is 
being  carried  out  on  a  daily  basis. 

Subpart  E— Identification  of  Animals 

S2  50    Time  and  method  of  Identification. 

(a)  A  class  "A"  dealer  (breeder)  shall 
identify  all  hve  dogs  and  cats  on  the 
premises  as  follows: 

(1)  All  hve  dogs  and  cats  held  on  the 
premises,  purchased,  or  otherwise 
acquired,  sold  or  otherwise  disposed  ot 
or  removed  from  the  premises  for 
delivery  to  a  research  faciUty  or 
exhibitor  or  to  another  dealer,  or  for 
sale,  through  an  auction  sale  or  to  any 
person  for  use  as  a  pet  shall  be 
identified  by  an  official  tag  of  the  type 
described  in  §  2.51  affixed  to  the 
animal's  neck  by  means  of  a  collar  made 
of  material  generally  considered 
acceptable  to  pet  owners  as  a  means  of 
identifying  their  pet  dogs  or  cats,*  or 


■  In  general  well  Titted  coUarf  made  of  leather  or 
plastic  will  be  acceptable  under  this  pi^vision.  The 
use  of  certain  types  of  chains  presently  used  by 
some  dealers  may  also  be  deemed  acceptable. 
APHIS  will  determine  the  acceptabihty  of  a 
matenal  proposed  for  usage  as  collars  from  the 
standpoint  of  humane  considerations  on  an 
individual  basis  in  consultation  with  the  dealer  or 
exhibitor  involved.  The  use  of  materials  such  as 
wire,  elastic  or  sharp  metal  that  might  cauae 
discomfort  or  injury  to  the  dogs  or  cats  is  not 
acceptable. 


shall  be  identified  by  a  distinctive  and 
legible  tattoo  marking  acceptable  to  and 
approved  by  the  Administrator, 

(2)  Live  puppies  or  kittens,  less  than 
16  weeks  of  age,  shall  be  identified  by: 

(i)  An  official  tag  as  described  in 
S2-51; 

(ii)  A  distinctive  and  legible  tattoo 
marking  approved  by  the  Administrator, 
or 

(iii)  A  plastic-type  collar  acceptable  to 
the  Administrator  which  has  legibly 
placed  thereon  the  information  required 
for  an  official  tag  pursuant  to  S  2.51, 

fb)  A  class  "B"  dealer  shall  identify 
all  live  dogs  and  cats  under  his  or  her 
control  or  on  his  or  her  premises  as 
follows: 

(1)  When  live  dogs  or  cats  are  held, 
purchased,  or  otherwise  acquired,  they 
shall  be  immediately  identified: 

(i)  By  affixing  to  the  animal's  neck  an 
official  tag  as  set  forth  in  5  2.51  by 
means  of  a  collar  made  of  material 
generally  acceptable  to  pet  owners  as  a 
means  of  identifying  their  pet  dogs  or 
cats  *;  or 

(ii)  By  a  distinctive  and  legible  tattoo 
marking  approved  by  the  Administrator. 

(2)  If  any  Uve  dog  or  cat  is  already 
identified  by  an  official  tag  or  tattoo 
which  has  been  applied  by  another 
dealer  or  exhibitor,  the  dealer  or 
exhibitor  who  purchases  or  otherwise 
acquires  the  animal  may  continue 
identifying  the  dog  or  cat  by  the 
previous  identification  number,  or  may 
replace  the  previous  tag  with  his  own 
official  tag  or  approved  tattoo.  In  either 
case,  the  class  B  dealer  or  class  C 
exhibitor  shall  correctly  hst  both  official 
tag  numbers  or  tattoos  in  his  or  her 
records  of  purchase  which  shall  be 
maintained  in  accordance  with  SS  2.75 
and  2.77.  Any  new  official  tag  or  tattoo 
number  shall  be  used  on  all  records  of 
any  subsequent  sales  by  the  dealer  or 
exhibitor,  of  any  dog  or  cat. 

(3)  Live  puppies  or  kittens,  less  than 
16  weeks  of  age,  shall  be  identified  by: 

(i)  An  official  tag  as  described  in 
I  2.51; 

(ii)  A  distinctive  and  legible  tattoo 
marking  approved  by  the  Administrator 
or 

(iii)  A  plastic-type  collar  acceptable  to 
the  Administrator  which  has  legibly 
placed  thereon  the  information  required 
for  an  official  tag  pursuant  to  S  2.51. 

(4)  When  any  dealer  has  made  a 
reasonable  effort  to  affix  an  official  tag 
to  a  cat,  as  set  forth  in  paragraphs  (a) 
and  (b)  of  this  section,  and  has  been 
unable  to  do  so,  or  when  the  cat  exhibits 
serious  distress  from  the  attachment  of  a 
collar  and  tag,  the  dealer  shall  attach 
the  collar  and  tag  to  the  door  of  the 
primary  enclosure  containing  the  cat 


and  take  measures  adequate  to  maintain 
the  identity  of  the  cat  in  relation  to  the 
tag.  Each  primary  enclosure  shall 
contain  no  more  than  one  weaned  cat 
without  an  affixed  collar  and  official 
tag,  unless  the  cats  are  identified  by  a 
distinctive  and  legible  tattoo  or  plastic- 
type  collar  approved  by  the 
Administrator, 

(c)  A  class  "C  exhibitor  shall  identify 
all  hve  dogs  and  cats  under  his  or  her 
control  or  on  his  or  her  premises, 
whether  held,  purchased,  or  otherwise 
acquired: 

(1)  As  set  forth  in  (b)(1)  or  (b)(3)  of 
this  section,  or 

(2)  By  identifying  each  dog  or  cat  with: 
(i)  An  official  USDA  sequentially 

numbered  tag  that  is  kept  on  the  door  of 
the  animal's  cage  or  run; 

(ii)  A  record  book  containing  each 
animal's  tag  number,  a  written 
description  of  each  animal  the  data 
required  by  {  2.75(a),  and  a  clear 
photograph  of  each  animal:  and 

(iii)  A  duplicate  tag  that  accompanies 
each  dog  or  cat  whenever  it  leaves  the 
compound  or  premises. 

(d)  Unweaned  puppies  or  kittens  need 
not  be  individually  identified  as 
required  by  paragraphs  (a)  and  (b)  of 
thJs  section  while  they  are  maintained 
as  a  htter  with  their  dam  in  the  same 
primary  enclosure,  provided  the  dam 
has  been  individually  identified. 

(e){])  All  hve  dogs  or  cats,  including 
those  from  any  exempt  source,  delivered 
for  transportation,  transported, 
purchased  or  otherwise  acquired,  sold, 
or  disposed  of  by  a  research  facility 
shall  be  identified  at  the  time  of  such 
dehvery  for  transportation,  purchase, 
sale,  disposal,  or  acquisition  in  one  of 
the  following  ways: 

(i)  By  the  official  tag  or  tattoo  which 
was  affixed  to  the  animal  at  the  time  it 
was  acquired  by  the  research  facihty,  as 
required  by  this  section;  or 

(ii)  By  a  tag,  tattoo,  or  collar,  appbed 
to  the  hve  dog  or  cat  by  the  research 
facihty  and  which  individually  identifies 
the  dog  or  cat  by  number. 

(2)  Both  official  tag  or  tattoo  numbers 
shall  be  correctly  hsted  in  the  records  of 
purchase,  acquisition,  disposal,  or  sale 
which  shall  be  maintained  in 
accordance  with  {  2.76. 

(0(1)  All  animals,  except  dogs  and 
cats,  delivered  for  transportation, 
transported,  purchased,  sold,  or 
otherwise  acquired  or  disposed  of  by 
any  dealer  or  exhibitor  shall  be 
identified  by  the  dealer  or  exhibitor  at 
the  time  of  delivery  for  transportation, 
purchase,  sale,  acquisition  or  disposal, 
as  provided  for  in  this  paragraph  and  in 
records  maintained  as  required  in 
§5  2.75  and  2.77. 
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(2)  When  on«  or  more  AnmiHls.  other 
ihrtn  dog*  Of  cats,  are  ronfinrd  in  a 

( iintmner.  the  ttnimal(s)  shall  (><• 
iiicntirieil  by 

(i)  A  Ubel  attuched  to  the  contairn-r 
which  shall  b«!ar  a  deticripliun  of  the 
animals  m  the  contamer,  in<:ludinK: 

(A)  The  number  of  animals, 

[ti]  The  species  of  the  animal*, 

(C)  Any  djstinc;tive  physu.al  ft-atares 
of  the  animals,  and 

(I))  Any  identifying  marks,  tattoo*,  or 
\i\HS  attached  to  the  animals. 

(li)  Marking  the  coatairvr  with  ■ 
painted  or  stenciled  number  which  shall 
be  r«corded  in  the  records  of  the  dealer 
or  exhibitor  together  with 

(AJ  A  description  of  the  animal(s); 

(Bl  The  species  of  the  *nimal(s);  and 

(C)  Any  diBtinctive  phywcal  features 
of  the  animaUs).  or 

(lii)  A  tag  or  tattoo  applied  to  each 
animal  in  the  container  by  the  dealer  or 
exhibitor  which  individually  identifies 
each  animal  by  deacription  or  number 

(3)  When  any  animal,  other  than  a  dog 
or  cat.  is  not  confined  m  a  container,  it 
shall  be  identified  on  a  record,  as 
required  by  |  2.75,  which  shall 
accompany  the  animal  at  the  time  it  is 
delivered  for  transportation, 
transported,  purchaaed,  or  sold,  and 
Hhall  b«  kept  and  maintained  by  the 
dealer  or  exhibitor  as  pari  of  his  or  her 
rei.ord*. 

i  2.S1     Form  of  ofNcM  tag. 

(a)  The  official  tag  shall  be  made  of  a 
durable  alloy  such  as  brass,  hmnze.  nr 
steel,  or  of  a  durable  pla«lic  Aluminum 
of  a  sufficient  thickness  to  assure  the  tag 
IS  durable  and  legible  may  also  he  u.sed. 
The  tag  shall  be  one  of  the  following 
shapes. 

(1)  Clrrular  in  shape  and  not  lea*  than 
1  V«  Inchea  in  diameter,  or 

{Z]  Oblong  and  flat  in  shape,  not  less 
than  2  inches  by  V«  Inch  and  nreted  to 
an  acceptable  collar 

(b)  Each  tag  shall  have  the  following 
information  embossed  or  stamped  on  so 
that  It  Is  easily  readable; 

(llThe  letters  "USDA", 

(2)  Numbers  identifying  the  State  and 
dealer,  exhibitor,  or  researth  facility 
[eg.  39-AB);  and 

(3)  Numbers  identifying  the  annual 
[eg.  62488]. 

(c)  Official  tags  ahall  be  serially 
numbarad.  No  individual  dealer, 
exhibitor,  or  raaearch  facility  thail  uaa 
any  identification  tag  aumbar  mora  than 
onca  within  a  &-yaar  period. 
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tag  manufacturers".  At  the  time  the 
dealer,  exhibitor,  or  re8<>arch  facility  is 
issued  a  license  or  ks  registered,  the 
Deparlniant  will  assign  identification 
letters  and  numbers  and  inform  them  of 
the  identification  letters  and  numben  to 
be  used  on  the  official  tags. 


|a.S3    Uaaofi 

Official  tags  obtained  by  a  dealer. 
exhibitor,  or  rpsearch  facility,  shall  be 
applied  to  dtiff*  or  cats  in  the  manner  set 
forth  in  I  2.50  and  m  as  close  to 
consecutive  numerical  order  as  possible 
No  lag  number  shall  ba  used  to  identify 
mora  than  one  animal.  No  number  shall 
be  repaatad  within  a  S-year  period. 


ILM    Loati 

Each  rvaaarch  facility,  dealer,  or 
exhibitor  i^U  be  held  accountable  for 
all  official  taga  acquired.  In  the  event  an 

official  iag  »  lost  from  a  dog  or  cat 
while  in  the  poaaesaion  ol  a  reaearch 
faulity,  dealer,  or  exhibitor,  the  research 
facility,  dealer,  or  exhibitor  shall  make  a 
diliKent  effort  to  locate  and  reapply  the 
tag  to  the  proper  animal.  If  the  lost  tag  is 
not  located,  the  research  farulity,  dealer, 
or  exhibitor  shall  affix  another  official 
tag  to  the  animal  in  the  manner 
pn-scribed  in  {  2.50,  and  record  the  tag 
nun^'ier  on  the  official  records. 

i  2.S6    Removal  and  dtaposal  of  taga. 

|n)  When  a  dog  or  cat  wearing  or 
identified  by  an  official  tag  amves  at  a 
n-search  facility,  the  facility  may 
continue  to  use  that  tag  to  identify  the 
dog  or  cat  or  the  research  facility  may 
replace  the  tag  as  lodirated  m  |  2.50(e). 
All  tags  removed  by  a  research  facility 
shall  be  retained  and  di.sposed  of  as 
indicated  in  this  section 

(b)  If  a  dealer,  exhibitor,  or  reaearch 
facility  finds  it  necessary  to  eufhaniza  a 
live  dog  or  cat  to  which  is  affixed  or 
which  is  Identified  by  an  official  tag.  or 
upon  the  death  of  a  dog  or  cat  from 
other  caoa^,  the  dealer,  exhibitor,  or 
researr.h  facility  shall  remove  and  retain 
the  tag  for  the  required  period,  as  set 
forth  in  paragraph  (c)  of  this  section. 

(( I  All  official  tags  removed  and 
refained  by  a  dealer,  exhibitor,  or 
research  facility  shall  be  held  until 
caFled  for  by  an  APHIS  official  or  for  a 
penod  of  1  year. 

(d)  When  official  tags  are  removed 
from  animata  for  disposal  the  fags  must 
be  disposed  of  so  as  to  preclude  their 
reuse  for  animal  identification.  No 
animal  identification  rramber  shall  be 


I1.U    MMslOi 

Dealers,  axybttors.  or  research 
facilities  may  ob<aia  at  thalr  own 
expense,  official  tags  from  commercial 


*  A  liil  of  tha  cunuiwruai  m«nuf«cturar«  who 
protiuM  thai*  tags  tndna  knowti  ro  (1m 
DapaiiMMi  ^tf  b*  tbtmtmmd  fraa  te  Atm 

dMirw  «•  b«  frtattwl  la  Um  U*t  ikouU  aoiify  tU 
Admini«tr«tor 


used  within  any  5-year  peiiud  following 
Its  prev  lo-s  use 

Subpart  F— Stotan  Animalt 

S  2.60    ProMbUton  on  ttte  purchase,  sate, 
use,  or  transportatton  ot  stolen  anknata 

Any  person  subiect  to  the  Act  shall 
not  buy.  sell,  exhibit,  use  for  research, 
transport,  or  offer  for  transportation, 
any  slolen  animal. 

Subpart  0 — Raoords 

i  2.75    Records:  Daaiars  and  sjcMbnors. 

(a)(1)  Every  dealer  other  than 
operators  of  auction  sales  and  brokers 
to  whom  aiumala  are  cxjnaigned.  and 
exhibitor  shall  make.  keep,  and  maintain 
records  or  forms  which  fully  and 
correctly  disclose  the  following 
information  coaceming  each  dog  or  cat 
purchased  or  otherwise  acquired, 
owned,  held,  or  otherwise  in  his  or  her 
possession  or  under  his  or  her  control, 
or  which  IS  transported,  euthanized, 
sold,  or  otherwise  disponed  of  by  that 
dealer  or  exhibitor.  The  records  shall 
include  any  offspring  bom  of  any  animal 
while  in  his  or  her  possession  or  under 
his  or  her  control. 

(i)  I'he  name  and  address  of  tiie 
person  from  whom  a  dog  or  cat  wus 
purchased  or  otherwise  acquired 
whether  or  not  the  person  is  required  to 
be  licensed  or  registered  under  the  Act: 

(ii)  The  USDA  license  or  registration 
number  of  the  person  if  he  or  she  is 
licensed  or  registered  under  the  Act; 

(ill)  The  vehicle  licen.se  number  and 
state,  and  the  driver's  license  number 
and  state  of  the  person,  if  he  or  she  is 
not  licensed  or  registered  under  the  Act; 

(iv)  The  name  and  address  of  the 
person  to  whom  a  dog  or  cat  was  sold  or 
g:vpn  and  that  person's  license  or 
registration  number  if  he  or  she  is 
licensed  or  registered  under  the  Act. 

(v)  The  date  a  dog  or  cat  was  acquired 
or  disposed  of,  including  by  euthanasia; 

(vi)  The  official  USDA  tag  number  or 
tattoo  assigned  to  a  do^j  or  <.al  under 
I  i  2.50  and  2.54; 

(vii)  A  description  of  e.n.h  dog  or  cat 
which  shall  include. 

(A)  The  species  and  breed  or  type; 

(B)The  sex; 

(C)  The  date  of  birth  or  approximate 
age:  and 

(D)  Tha  color  and  any  distinctive 
markings; 

(viii)  Tlie  method  of  transportation 
including  tha  name  of  the  initial  carrier 
or  intermadiala  bMidlat  or,  if  a  privately 
owned  vehida  is  used  to  transport  a  dog 
or  cat.  the  name  of  the  owner  of  the 
privately  owned  vehicle; 


(ix)  The  date  and  method  of 
disposition  of  a  dog  or  cat,  e.g..  sale, 
death,  euthanasia,  or  donation. 

(2)  Record  of  Dogs  and  Cats  on  Hand 
(VS  Form  18-5)  and  Record  of 
Disposition  of  Dogs  and  Cats  (VS  Form 
18-6)  are  forms  which  may  be  used  by 
dealers  and  exhibitors  to  make,  keep, 
and  maintain  the  information  required 
by  paragraph  (a)(1)  of  this  section. 

(3)  The  USDA  Interstate  and 
International  Certificate  of  Health 
Examination  for  Small  Animals  (VS 
Form  18-1)  may  be  used  by  dealers  and 
exhibitors  to  make,  keep,  and  maintain 
the  information  required  by  paragraph 
(a)(1)  of  this  section  and  S  2.79. 

(4)  One  copy  of  the  record  containing 
the  information  required  by  paragraph 
(a)(l]  of  this  section  shall  accompany 
each  shipment  of  any  dog  or  cat 
purchased  or  otherwise  acquired  by  a 
dealer  or  exhibitor.  One  copy  of  the 
record  containing  the  information 
required  by  paragraph  (a)(1)  of  this 
section  shall  accompany  each  shipment 
of  any  dog  or  cat  sold  or  otherwise 
disposed  of  by  a  dealer  or  exhibitor 
Provided,  however  TTiat  information 
which  hidicates  the  source  and  date  of 
acquisition  of  a  dog  or  cat  need  not 
appear  on  the  copy  of  the  record 
accompanying  the  shipment.  One  copy 
of  the  record  containing  the  information 
required  by  (a)(1)  of  this  section  shall  be 
retained  by  the  dealer  or  exhibitor. 

(b)(1)  Every  dealer  other  than 
operators  of  auction  sales  and  brokers 
to  whom  animals  are  consigned,  and 
exhibitor  shall  make,  keep,  and  maintain 
records  or  forms  which  fully  and 
correctly  disclose  the  following 
information  concerning  animals  other 
than  dogs  and  cats,  purchased  or 
otherwise  acquired,  owned,  held,  leased, 
or  otherwise  in  his  or  her  possession  or 
under  his  or  her  control,  or  which  is 
transported,  sold,  euthanized,  or 
otherwise  disposed  of  by  that  dealer  or 
exhibitor.  The  records  shall  include  any 
offspring  bom  of  any  animal  while  In  his 
or  her  possession  or  imder  his  or  her 
control. 

(i)  The  name  and  address  of  the 
person  from  whom  the  animals  were 
purchased  or  otherwise  acquired; 

(ii)  The  USDA  license  or  registration 
number  of  the  person  if  he  or  she  is 
licensed  or  registered  imder  the  Act; 

(iii)  The  vehicle  Ucense  number  and 
state,  and  the  driver's  license  number 
and  state  of  the  person,  if  he  or  she  is 
not  licensed  or  registered  under  the  Act; 

(iv)  The  name  and  address  of  the 
person  to  whom  an  animal  was  sold  or 
given; 

(v)  The  date  of  purchase,  acquisition, 
sale,  or  disposal  of  the  animal(8); 

(vi)  The  species  of  the  animal(s);  and 


(vii)  The  number  of  animals  in  the 
shipment. 

(2)  Record  of  Animals  on  Hand  (other 
than  dogs  and  cats)  (VS  Form  18.19)  and 
Record  of  Acquisition,  Disposition,  or 
Transport  of  Animals  (other  than  dogs 
and  cats)  (VS  Form  18.20)  are  forms 
which  may  be  used  by  dealers  and 
exhibitors  to  keep  and  maintain  the 
information  required  by  paragraph  (b)(1) 
hereof  concerning  animals  other  than 
dogs  and  cats  except  as  provided  in 

9  2.79. 

(3)  One  copy  of  the  record  containing 
the  information  required  by  paragraph 
(b)(1)  of  this  section  shall  accompany 
each  shipment  of  any  animal(8)  other 
than  a  dog  or  cat  purchased  or 
otherwise  acquired  by  a  dealer  or 
exhibitor.  One  copy  of  the  record 
containing  the  information  required  by 
paragraph  (b)(1)  of  this  section  shall 
accompany  each  shipment  of  any 
animal  other  than  a  dog  or  cat  sold  or 
otherwise  disposed  of  by  a  dealer  or 
exhibitor  Provided,  however  That 
information  which  indicates  the  source 
and  date  of  acquisition  of  any  animal 
other  than  a  dog  or  cat  need  not  appear 
on  the  copy  of  the  record  accompanying 
the  shipment  The  dealer  or  exhibitor 
shall  retain  one  copy  of  the  record 
containing  the  information  required  by 
paragraph  (b)(1)  of  this  section. 

{2.76    RacordK  Raasarch  facWttaa. 

(a)  Every  research  facihty  shaU  make, 
keep,  and  maintain  records  or  forms 
which  fully  and  correctly  disclose  the 
following  information  concerning  each 
hve  dog  or  cat  purchased  or  otherwise 
acquired,  owned,  held,  or  otherwise  in 
their  possession  or  under  their  control, 
transported,  euthanized,  sold,  or 
otherwise  disposed  of  by  such  research 
facility.  The  records  shall  include  any 
offspring  bom  of  any  animal  while  in  the 
research  facility's  possession  or  under 
its  control. 

(1)  The  name  find  address  of  the 
person  from  whom  a  dog  or  cat  was 
purchased  or  otherwise  acquired 
whether  or  not  the  person  is  required  to 
be  licensed  or  registered  under  the  Act 

(2)  The  USDA  Ucense  or  registration 
number  of  the  person  if  he  or  she  is 
licensed  or  registered  under  the  Act; 

(3)  The  vehicle  Ucense  number  and 
state,  and  the  driver's  license  number 
and  state  of  the  person,  if  he  or  she  is 
not  licensed  or  registered  under  the  Act; 

(4)  The  date  of  acquisition  of  each  dog 
or  cat; 

(5)  The  official  USDA  tag  number  or 
tattoo  assigned  to  each  dog  or  cat  under 
S§  2.50  and  2.54: 

(6)  A  description  of  each  dog  or  cat 
which  shall  include: 


(i)  The  species  and  breed  or  tj-pe  of 
animal; 

(ii)  The  sex; 

(iii)  The  date  of  birth  or  approximate 
age;  and 

(iv)  The  color  and  any  distinctive 
markings; 

(7)  Any  identification  number  or  mark 
assigned  to  each  dog  or  cat  by  the 
research  facility. 

(b)  In  addition  to  the  information 
required  to  be  kept  and  maintained  by 
every  research  facility  concerning  each 
live  dog  or  cat  under  paragraph  (a)  of 
this  section,  every  research  facility 
transporting,  selling,  or  otherwise 
disposing  of  any  live  dog  or  cat  to 
another  person,  shall  make  and 
maintain  records  or  forms  which  fully 
and  correctly  disclose  the  following 
information: 

(1)  The  name  and  address  of  the 
receiver  to  whom  a  hve  dog  or  cat  is 
transported,  sold,  or  otherwise  disposed 
of; 

(2)  The  date  of  transportation,  sale, 
euthanasia,  or  other  disposition  of  the 
animal;  and 

(3)  The  method  of  transportatioa 
including  the  name  of  the  Initial  earner 
or  intermediate  hfindler,  or  if  a  privately 
owned  vehicle  is  used  to  transport  the 
dog  or  cat  the  name  of  the  owner  of  the 
privately  owned  vehicle. 

(c)(1)  The  USDA  Interstate  and 
Intemational  Certificate  of  Health 
Examination  for  SmaU  Animals  (VS 
Form  18-1)  and  Record  of  Dogs  and  Cats 
on  Hand  (VS  Form  18-5)  are  forms 
which  may  be  used  by  research  facihties 
to  keep  and  maintain  the  information 
required  by  paragraph  (a)  of  this  section. 

(2)  The  USDA  Interstate  and 
Intemational  Certificate  of  Health 
Examination  for  Small  Animals  (VS 
Form  18-1),  and  Record  of  Disposition  of 
Dogs  and  Cats  (VS  Form  18-6)  are  forms 
which  may  be  used  by  research  facilities 
to  keep  and  maintain  the  information 
required  by  paragraph  (b)  of  this 
section. 

(d)  One  copy  of  the  record  containing 
the  information  required  by  paragraphs 
(a)  and  (b)  of  this  section  shall 
accompany  each  shipment  of  any  hve 
dog  or  cat  sold  or  otherwise  disposed  of 
by  a  research  facihty:  Provided, 
however  That  information  which 
indicates  the  source  and  date  of 
acquisition  of  any  dog  or  cat  need  not 
appear  on  the  copy  of  the  record 
accompanying  the  shipment.  One  copy 
of  the  record  containing  the  information 
required  by  paragraphs  (a)  and  (h)  of 
this  section  shall  be  retained  by  the 
research  facihty. 
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}2.r7    WeciOi<iL  Otwii*PH  o* 
•od  brok«r«. 

Id)  F.ver>'  iiperator  of  an  auction  tale 
ur  broker  vhall  make.  ke«p.  and 
maintain  records  or  forms  which  fully 
and  correcdy  djadoae  the  foilowiim 
information  concerning  each  animal 
ciinsigned  for  auctioa  or  aold.  whether 
or  not  a  fae  Of  commisaioD  is  charged: 

( 1 )  The  name  and  address  of  tht 
p«T9<)n  who  owned  or  consigned  the 
animalfsl  f or  saJe; 

(2)  Th«  name  and  address  of  the  tmyer 
or  cofMi^nee  who  recetred  the  animah 

(3)Th«USDA  bc«ns«  or  regl8tr«tton 
number  of  th«  person{i)  setting. 
consigniBd.  b«r^.  or  receiTlng  *• 
animals  tf  be  or  sbe  ts  Hcenaed  or 
rf'gistered  under  the  Act; 

(4)  The  vehicle  hcanse  number  and 
slate,  and  the  driver's  hcense  number 
and  state  of  the  person,  if  he  or  she  is 
not  licensed  or  registered  under  the  Act; 

(5)  The  date  of  the  conaignment; 

(tt)  The  official  USDA  tag  number  or 
tattoo  assigned  to  the  animal  under 
Si  2.50  and  XM. 

(7)  A  deacrtption  of  the  animal  which 
shall  include: 

(i)  The  species  and  breed  or  type  of 
animah 

(ii)  The  sex  of  the  animah  and 

(iii)  The  date  of  hirth  or  approxtraafe 
age;  and 

(tr)  The  color  and  any  distinctive 
markings; 

(8)  The  aoction  aales  nusoberw 
reconls  aumbef  asaigaad  to  tlw  anisMl. 

(h)  Om  copy  (rf  the  record  cm taiateg 
the  information  reqwtred  by  peragrspk 
|h|  of  this  sectiosi  shall  be  gtvea  to  I^ 
cooaigDar  d  eecJi  antasal.  one  copy  of 
the  record  shall  be  given  to  the 
purchaser  of  each  anmaL  Provided, 
however  That  usfonnatioa  wkich 
indicates  the  soMrca  and  date  of 
consi^tnaent  of  any  animal  aaed  aot 
iippear  oa  the  copy  of  tha  record  gnen 
iKa  piirrhaiTT  of  any  ananaL  One  copy 
of  the  raoord  coataiauig  the  uifonaation 
required  by  paragraph  (a)  of  thia  section 
shall  be  relauied  by  the  operator  of  soch 
auction  sale,  or  broker,  for  each  arumal 
sold  by  the  auction  sale  or  broker. 

{2.7t 


(a)  bi  connectiosk  with  all  live  animals 
accepted  lor  shipment  on  a  CO  D.  basis 
or  other  arrangentenf  or  practice  under 
which  the  cost  of  an  animal  or  the 
transportation  of  an  ammal  is  to  be  paid 
and  collected  npon  dehvery  of  the 
animal  to  the  consignee;  the  accepting 
carrier  or  interaadtate  handler,  if  any. 
shall  keep  and  maintatn  a  copy  of  the 
guarantee  in  writing  of  the  consignor  of 
the  shipment  for  the  payment  of 
trunsportation  charged  for  any  animal 


not  claimed  as  provided  in  |  2.80, 
including,  where  necessary,  both  the 
return  transportation  charges  and  an 
amount  sufficient  to  reimburse  the 
carrier  for  out-of-pocket  expenses 
incurred  for  the  care,  feeding,  and 
storage  of  the  animal.  The  earner  or 
interme<fiate  handler  at  destination  shall 
also  keep  and  maintain  a  copy  of  the 
shipping  document  containing  the  time, 
date,  anid  method  of  each  attempted 
notificerton  and  the  f^nal  notification  to 
the  consignee  and  the  name  of  the 
peraon  notifying  the  consignee,  as 
provided  in  i  2.8a 

(b)  In  connection  with  all  Hre  dogs, 
cats,  or  nonhuman  primates  delireied 
for  transportation,  in  commerce,  to  any 
carrier  or  intermediate  handler,  by  any 
dealer,  research  facility,  exhibitor. 
of)erator  of  an  auction  sale,  broker,  or 
department,  agency,  or  tnstruraentality 
of  the  United  States  or  of  any  State  or 
local  government,  tha  accepting  carrier 
or  intermediate  handier  shall  keep  and 
maintain  a  copy  of  tbe  health 
certification  completed  as  required  by 
i  2.7»,  tendered  with  each  live  dog.  cat, 
or  nonhuman  primate. 

(2.7« 


(a)  No  dealer,  researdi  facility, 
exhibitor,  operator  of  an  auction  sale, 
broker,  or  department  agency,  or 
Instrumentality  of  the  United  Slates  or 
of  any  State  or  local  government  shaU 
deliver  to  any  faiteimediate  handler  or 
carrier  for  transportation.  In  commerce, 
or  shall  transport  in  commerce  any  dog. 
cat,  or  nonhuman  primate  unless  the 
dog.  cat.  or  nonhnmen  primate  is 
accompanied  by  a  health  certificate 
executed  and  issued  by  a  hcensed 
veterinarian.  The  health  certificate  shall 
state  tha^ 

f1)  The  hci'n.<ied  veterinarian 
inspected  the  dog.  cat.  or  nonhuman 
primate  on  a  specified  date  which  shall 
not  be  more  than  10  days  prior  to  the 
delivery  of  the  dog.  cat.  or  nonhuman 
primate  for  transportation;  and 

[i)  When  BO  Inspected,  the  dog.  cat.  or 
nonhuman  primate  appeared  to  the 
licensed  veterinarian  to  be  free  of  any 
infections  disease  or  physical 
abnormahty  which  would  endanger  the 
animal(8)  or  other  animals  or  endanger 
public  health. 

(bj  Tha  Secretary  may  provide 
exceptions  to  the  health  ccrtifTcation 
requirement  on  an  Individual  basis  for 
animals  shipped  to  a  research  facility 
for  purposes  of  research,  testing,  or 
experimenfarlon  when  the  research 
facility  requires  animals  not  eligible  for 
certification.  Requests  shouW  be 
addressed  to  the  Administrator.  APHIS. 


USDA.  Room  756.  Federal  Building,  6505 
Belcrest  Road  Hyattsville,  MD  20782. 

(c)  No  intermediate  handler  or  carrier 
to  whom  any  live  dog.  cat.  or  noohuman 
pnmata  is  delivered  for  transportation 
by  any  dealer,  research  facility, 
exhibitor,  broker,  operator  of  an  auction 
sale,  or  department,  agency,  or 
instrumenlaiity  of  the  United  Sutes  or 
any  State  or  local  govamiBenl  shall 
receive  a  live  dog.  cat.  or  nnnhiiman 
pnmate  for  transportation,  in  cocuaerce. 
unless  and  until  it  is  accompanied  by  a 
health  certificaLe  issued  by  a  licensed 
veterinarian  in  acxurdance  with 
paragraph  (a)  of  this  sactioa.  or  an 
exexBLptiaa  isauad  by  the  Secretary  in 
accordanca  with  para^aph  (b)  of  this 
section. 

(d)  The  U.S.  Interstate  and 
International  Certificale  of  Health 
Examination  for  SmaU  Animala  (VS 
Form  18-1)  may  be  used  for  health 
certificatioa  by  a  bcenoed  veterinarian 
as  required  by  this  sectitxi. 

i2.ao    COa  ahlpaiantB. 

(a)  No  carrier  or  iatennediate  handler 
shall  accept  any  animal  for 
transportation,  in  cosnmerce,  upon  any 
CO.D.  or  other  basis  where  the  cost  of 
the  animal  or  the  cost  for  any 
transportation  or  my  other  tneideBtal  or 
oat-of -pocket  expanae  ka  to  be  paid  and 
collected  opon  dekvary  at  the  ammal  to 
the  consignaa.  onleas  ^e  consignor 
guarantees  in  writtag  the  pa3rnient  of  all 
transportation,  inchiding  any  return 
transportatian.  if  tht  riupment  is 
unclaimed  or  the  consignee  cannot  be 
notified  in  accordance  with  paragraphs 
(b)  and  |c)  of  this  sectioa  including 
reimbursing  the  carrier  or  intermediate 
handier  for  aU  out-of-pocket  expenses 
incarred  for  tiw  can.  feeding,  s^ 
storage  or  hoasing  of  the  anisDal. 

(b)(1)  Any  carrier  offaifermediate 
handler  receiving  an  animal  at  a 
destination  on  a  CO.D.  or  other  basis 
where  the  cost  of  the  animsl  or  the  cost 
for  any  transportation  or  other 
incidental  or  out-of-pocket  expense  is  to 
be  paid  and  collected  upon  dehvery  of 
the  animal  to  the  consignee  shall 
attempt  to  notify  tbe  consignee  at  least 
once  every  6  honn  for  a  period  of  24 
hours  after  arrival  of  the  animal  at  the 
animal  holding  area  of  the  termrnal 
cargo  facility.  The  carrier  or 
intermediate  handler  shall  record  the 
time.  date,  and  method  of  each 
attempted  notification  and  the  final 
notification  to  the  consignee,  and  the 
name  of  the  person  notifying  the 
consignee,  on  the  shipping  document 
and  on  the  copy  of  the  shipping 
document  accompanying  the  CO.D. 
shipment,  ff  the  consignee  cannot  be 


notified  of  the  COD,  shipment  within  24 
hours  after  its  arrival,  the  carrier  or 
intermediate  handler  shall  return  the 
animal  to  the  consignor,  or  to  whomever 
the  consignor  has  designated,  on  the 
next  practical  available  transportation, 
in  accordance  with  the  written 
agreement  required  in  paragraph  (a)  of 
this  section  and  shall  notify  the 
consignor.  Any  carrier  or  intermediate 
handler  which  has  notified  a  consignee 
of  the  arrival  of  a  CO.D.  or  other 
shipment  of  an  aninal,  where  the  cost  of 
the  animal,  or  the  cost  for  any 
transportation,  or  other  incidental  or 
out-of-pocket  expense  it  to  be  paid  and 
collected  upon  delivery  of  the  aniBmi  to 
the  consignee,  whkh  is  not  ckiimed  by 
the  consignee  within  48  hoars  from  the 
time  of  notificatian,  abaQ  retain  the 
animal  to  tke  consignor,  or  to  wboaever 
the  consignor  has  designated,  oa  the 
next  practical  avaiksbie  transportatiaa. 
in  accortlance  with  the  written 
agreesaent  required  in  paragraph  (a)  of 
this  section  and  shall  notify  the 
consignor, 

(c)  It  is  the  responsifaiiity  of  anj^ 
carrier  or  intenaediate  handler  to 
provide  care,  feed,  and  hold  piopeily 
any  animEil  accepted  for  traasportatifMi. 
in  conuneroe,  under  a  COJ).  or  other 
arrangemeat  where  the  coat  (d  the 
animal  or  tbe  coat  of  any  transportation 
or  other  incidental  or  out-of-pocket 
expose  is  to  be  paid  and  coUactcd  upon 
delivery  of  the  animal  until  the 
consignee  accepts  shipment  at 
destination  or  until  returned  to  the 
consignor  or  kis  or  her  deaignee  should 
the  consignee  fail  to  accept  delivery  of 
the  animal  or  if  the  consignee  could  not 
be  notified  as  prescribed  in  paragraph 
(b)  of  this  section. 

(d)  Nothing  in  this  section  shaM  be 
construed  as  prohibiting  any  carrier  or 
intermediate  handler  from  requiring  any 
guarantee  in  additioa  to  that  required  in 
para^apk  (a)  of  this  section  for  the 
payment  of  the  cost  of  any 
transportation  or  out-of-pocket  or  other 
incidental  expenses  incurred  in  the 
transportation  of  any  animal. 

S2.S1    Racorda,  disposition. 

[a]  No  dealer,  exhibitor,  broker, 
operator  of  an  auction  sale,  research 
facility,  carrier,  or  intermediate  hancfler 
shall,  for  a  period  of  1  year,  destroy  or 
dispose  of.  without  the  consent  in 
writing  of  the  Administrator,  any  books, 
records,  documents,  or  other  papers 
required  to  be  kept  and  maintained 
under  this  part 

(b)  Unless  otherwise  specified,  the 
records  required  to  be  kept  and 
maintained  onder  this  part  shall  be  heM 
for  1  year  after  an  animal  is  euthanized 
or  disposed  of  and  for  any  period  in 


excess  of  one  year  as  necessary  to 
comply  with  any  applicable  Federal, 
State,  or  local  law.  Whenever  the 
Administrator  notifies  a  dealer, 
exhibitor,  broker,  operator  of  an  auction 
sale,  research  facility,  carrier,  or 
intermediate  handier  in  writing  that 
specified  records  shall  be  retamed 
pending  completion  of  an  investigation 
or  proceeding  under  the  Act  tbe  dealer, 
exhibitor,  broker,  c4>eTaior  of  an  auction 
sale,  research  facility,  carrier,  or 
intermediate  handler  shall  bold  those 
records  until  their  disposition  is 
authorized  by  the  Administrator, 


SubpartI 

Standards  Md  Hokling  Period 

{2.100    CoiqpiancewWt standards. 

(a)  Each  dealer,  exhibitor,  operator  of 
an  auction  sale,  intermediate  handler, 
and  research  facility  shall  comply  in  all 
respects  with  the  regulations  set  forth  in 
Part  2  and  the  standards  set  forth  in  Part 
3  of  this  subchapter  for  the  humane 
handling,  care,  treatment  housing,  and 
transportation  of  animala:  Provided, 
however:  That  exceptions  to  the 
standards  in  Part  3  and  the  provisions  of 
S  2.131  may  be  made  for  research 
facilities  only  when  such  exceptions  are 
specified  in  the  animal  care  and  use 
procedure  (ACUPJ,  are  explained  in 
detail  in  a  report  filed  with  the 
Committee,  and  are  approved  by  the 
Committee. 

(b)  Each  carrier  shall  comply  in  all 
respects  with  the  regulations  in  Part  2 
and  the  standards  in  Part  3  setting  forth 
the  conditions  and  requirements  for  the 
humane  transportation  of  nnimnly  in 
commerce  and  their  handling,  care,  and 
treatment  in  connection  therewith. 

S  2.101    Holding  period. 

(a)  Any  hve  dog  or  cat  acquired  by  a 
dealer  •  or  exhibitor  shall  be  held  by 
him  or  her.  under  his  or  her  supervision 
and  control  for  a  period  of  not  less  than 
5  full  days,  not  including  the  day  of 
acquisition,  after  acquiring  the  animal, 
excluding  time  in  transit  Provided, 
however 

(1)  That  any  live  dog  or  cat  acquired 
by  a  dealer  or  exhibitor  from  any 
private  or  contract  animal  pound  or 
shelter  shall  be  held  by  that  dealer  or 
exhibitor  under  his  or  her  supervision 
and  control  for  a  period  of  not  less  than 
10  full  days,  not  including  the  day  of 
acquisition,  after  acquiring  the  animal, 
excluding  time  in  transit 

(2)  Live  dogs  or  cats  which  have 
completed  a  5-day  holding  period  with 


*  A>  oparator  af  an  »MLtion  sak  ii  not  coiuulerad 
to  have  aoquirad  •  dog  ot  cat  wtucb  if  toid  thKHigd 
the  auction  Mrie. 


another  dealer  or  exhibitor,  or  a  10-day 
holding  period  with  another  dealer  or 
exhibitor  if  obtained  from  a  private  or 
contract  sheher  or  pound,  may  be  sold 
or  otherwise  disposed  of  by  subsequent 
dealers  or  exhibitors  after  a  minimun; 
holding  period  of  24  hours  by  each 
subsequent  dealer  or  exhibitor, 
excluding  time  in  transit 

(3)  Any  dog  or  cat  sufienag  from 
disease,  emaciation,  or  infury  may  be 
destroyed  by  euthanasia  prior  to  the 
completioo  of  the  bokiing  period 
required  by  this  section;  arid 

(4)  Any  live  dog  or  cat  1»  days  of 
age  or  less,  that  was  obtained  froai  the 
person  that  bred  and  raised  soch  dog  or 
cat,  may  be  exempted  from  the  5-day 
holding  requirement  and  may  be 
disposed  of  by  dealers  or  exhibitors 
after  a  minimura  holding  period  of  24 
hours,  exdnding  time  in  transit  Each 
subsequent  deakr  or  exhibitor  must  also 
hold  each  such  dog  or  cat  for  a  24-hour 
period  excluding  time  in  transit 

(b)  During  the  peritjd  in  which  en>'  dojj 
or  cat  is  being  held  as  required  by  this 
section,  the  dog  or  cat  shaQ  be  onloaded 
from  any  means  of  conveyance  in  which 
it  was  received,  for  feed  water,  and 
rest  and  shall  be  handled,  cared  for. 
and  treated  in  accordance  with  tbe 
standards  set  tjrth  in  Part  3,  Subpart  A, 
of  this  subchapter  and  |  2.131  of  this 
part 

[c]  Research  facihties  that  obUin  dogs 
and  cats  from  sources  other  than 
dealers,  exhibitors,  and  exempt  persons 
shall  hold  the  animals  for  5  full  days,  not 
including  the  day  of  acqiusitioa  after 
acquiring  tbe  animal,  excluding  tune  m 
transit  before  they  may  be  used  by  the 
facility.  Reseanii  facilities  shall  comply 
with  the  identiGication  of  animals 
requirements  set  forth  in  i  2.50  durmg 
this  period. 

§  2.102    Holding  fadHty. 

(a)  If  any  dealer  or  exhibitor  obtains 
the  prior  approval  of  the  Area 
Veterinarieui  in  Charge,  he  may  arranjae 
to  have  another  person  hold  animals  for 
the  required  p«iod  provided  for  in 
paragraph  (a)  of  §  2.101:  Provided  thai: 

(1)  The  other  person  agrees  in  writing 
to  comply  with  the  regulations  in  Part  2 
and  the  standards  in  Part  3  of  this 
subchapter  and  to  allow  inspection  of 
his  premises  by  an  APHIS  official  dnnng 
business  hoars;  and 

(2)  The  animals  remain  under  the  total 
control  and  responsibility  of  the  dealer 
or  exhibitor. 

(3)  Approval  will  not  be  given  for  a 
dealer  or  exhibitor  holding  a  license  as 
set  forth  in  {  2.1  to  have  snimals  held 
for  purposes  of  this  section  by  another 
hcensed  dealer  or  exhibitor.  Veterinary 
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Servicet  Form  18.9  shall  b€  used  for 
apDrovni. 

(d)  if  uiiy  research  facility  or 
intermediate  handler  obtains  prior 
approval  of  the  Area  Veterinarian  in 
Charge,  It  may  arranjije  to  have  another 
person  hold  animals  Provided  that 

(1)  The  other  person  agrees  in  writing 
to  comply  with  the  reguldtions  in  Part  2 
and  the  standards  in  J'art  3  of  this 
subchapter  and  to  allow  inspectum  of 
the  premises  by  an  AFHIS  offici.il 
dunng  business  hours. 

(2)  The  animals  remain  und»T  the  total 
control  and  responsibility  of  the 
research  facility  or  intermediate 
handler  and 

(3)  In  the  case  of  a  resean.h  facility,  a 
legally  responsible  official  of  the 
research  facility  agrees  in  writing  that 
the  other  person  or  premises  is  a 
recognized  animal  site  under  its 
research  facility  registration.  Veterinary 
Services  Form  18.9  shall  be  used  for 
approval. 

Subpvt  I— MI«c«Nen«ous 

I2.1M    InfonwMon  —  to  builnw: 
tumtaNnQ  of  MHiw  by  daator 
opocBlof  of  ■uctton  lain,  tnamch 
facMllMt  krtonfwdtots  hondtora,  and 


Each  dealer,  exhibitor,  research 
facility,  intermediate  handler,  and 
carrier  shall  furnish  to  any  APHIS 
official  any  information  concerning  the 
business  of  the  dealer,  exhibitor, 
operator  of  an  auction  sale,  research 
facility,  intermediate  handler  or  earner 
which  the  APHIS  official  may  request  in 
connection  with  the  enforcement  of  the 
provisions  of  the  Act.  the  regulations 
and  the  standards  in  this  subchapter 
The  information  shall  be  furnished 
within  a  reasonable  time  and  as  may  be 
specified  in  the  request  for  information. 

{2.1M    Acc«M  and  mapoctlon  Of  racords 
MXl  proporty. 

(a)  F^ch  dealer,  exhibitor,  research 
facility,  intermediate  handler,  or  carrier, 
shdil.  during  business  hours,  allow 
APHIS  officials 

( 1 1  To  enter  its  place  of  business. 

[Z]  To  examine  records  required  to  he 
kept  by  the  A(  t  and  the  regulations  in 
this  part. 

|.)|  To  make  (.times  of  the  records; 

(4|  To  miipe(  t  the  facilities,  property 
and  animals,  as  the  APHIS  officials 
con.sider  necessary  to  enforce  the 
pruvisiiins  of  the  Ai  t.  the  reguldtioiis 
and  the  standdrds  ;n  this  sutx  hapler 
and 

(5)  To  take  phiiliigrHphs  to  document 
conditions  and/or  areas  of 
noncompliance  m  the  facility 

(b)  The  use  of  a  room,  table,  or  other 
facilities  necessary  for  the  proper 


examination  of  the  records  and 
inspection  of  the  property  or  animals 
shall  be  extended  to  APHIS  officials  by 
the  dealer,  exhibitor,  research  facility, 
intermediate  handler  or  carrier,  or  his 
agents  and  employees. 

{2.127    PuMtcatton  of  nantM  of  p«r«on« 
•ub|«ct  to  tho  prov4«io«w  of  this  port 

APHIS  will  publish  lists  of  persons 
licensed  or  registered  in  accordance 
with  the  provisions  of  this  part  in  the 
Federal  Register.  The  lists  may  be 
obtained  upon  request  from  the  Area 
Vetennarian  in  Charge. 

{  2. 128    Inapoctlon  for  mtaaing  animate. 

(d)  fclach  dealer,  exhibitor,  research 
facility  intermediate  handler  and  carrier 
shall,  upon  request,  dunng  business 
hours,  allow,  under  the  following 
conditions  police  or  officers  of  other 
law  enforcement  agencies  with  general 
law  enforcement  authonty  (not  those 
agencies  whose  duties  are  limited  to 
enforcement  of  local  animal  regulations) 
to  enter  his  or  her  place  of  business  to 
inspect  animals  and  records  for  the 
purpose  of  seeking  animals  that  are 
missing: 

(1)  The  police  or  other  law  officer 
shall  furnish  to  the  dealer,  exhibitor, 
research  facility,  intermediate  handler 
or  carrier  a  wntten  description  of  the 
missing  animal  and  the  name  and 
address  of  its  owner  before  making  a 
search. 

(2)  The  police  or  other  law  officer 
shall  abide  by  all  security  measures 
required  by  the  dealer,  exhibitor, 
research  facility,  intermediate  handler 
or  carrier  to  prevent  the  spread  of 
disease,  including  the  use  of  sterile 
clothing,  footwear,  and  masks  where 
required,  or  to  prevent  the  escape  of  an 
animal 

(h)  An  inspection  for  missing  animals 
by  law  enforcement  officers  shall  not 
extend  to  animals  that  are  undergoing 
actual  research  or  expenmentation  by  a 
research  facility  as  determined  by  the 
research  facility 

f  2.129    Cofiflacatfton  and  dastructftovt  of 


(d)  If  an  animal  being  held  by  a 
dealer,  exhibitor,  intermediate  handler, 
earner,  or  by  a  researc.h  facility  when  it 
IS  nil  longer  required  by  the  research 
facility  to  carry  out  the  research,  test,  or 
expenment  for  which  it  has  been 
utilized.  IS  found  by  an  APHIS  official  to 
he  suffering  as  a  result  of  the  failure  of 
the  (ifdler,  exhibitor,  intermediate 
handler,  earner,  or  research  facility  to 
comply  with  any  provision  of  the 
regulations  or  the  standards  set  forth  in 
this  subchapter,  the  APHIS  official  shall 
make  a  reasonable  effort  to  notify  the 


dealer,  exhibitor,  intermediate  handler, 
carrier,  or  research  facility  of  the 
condition  of  the  animal(8)  and  request 
that  the  condition  be  corrected  and  that 
adequate  care  be  given  when  necessary 
to  alleviate  the  animal's  suffering  or 
distress,  or  that  the  animal(8)  be 
destroyed  by  euthanasia.  In  the  event 
that  the  dealer,  exhibitor,  intermediate 
handler,  earner,  or  research  facility 
refuses  to  comply  with  this  request,  the 
APHIS  official  may  confiscate  the 
animal(8)  for  care,  treatment,  or  disposal 
as  indicated  in  paragraph  (b)  of  this 
section,  if.  in  the  opinion  of  the 
Administrator,  the  circumstances 
indicate  the  animal  is  in  danger  of  harm. 

(b)  In  the  event  that  the  APHIS  official 
is  unable  to  locate  or  notify  the  dealer, 
exhibitor,  intermediate  handler,  carrier, 
or  research  facility  as  required  in  this 
section,  the  APHIS  official  shall  contact 
a  local  police  or  other  law  officer  to 
accompany  him  to  the  premises  and 
shall  provide  for  adequate  care  when 
necessary  to  alleviate  the  animal's 
Buffering.  If  in  the  opinion  of  the 
Administrator,  the  condition  of  the 
animal(s)  cannot  be  corrected  by  this 
temporary  care,  the  APHIS  official  shall 
confiscate  the  animals. 

(c)  Confiscated  animals  may  be 
placed,  by  sale  or  donation,  with  other 
licensees  or  registrants  which  comply 
with  the  standards  and  regulations  and 
can  provide  proper  care,  or  they  may  be 
euthanized.  The  dealer,  exhibitor, 
intermediate  handler,  carrier,  or 
research  facility  from  whom  the  animals 
were  confiscated  shall  bear  all  costs 
incurred  in  performing  the  placement  or 
euthanasia  activities  authorized  by  this 
section. 

1 2.130    Mntmuni  aoa  ra<)utrafnants. 

No  dog  or  cat  shall  be  delivered  by 
any  person  to  any  earner  or 
intermediate  handler  for  transportation, 
in  commerce,  or  shall  be  transported  in 
commerce  by  any  person,  except  to  a 
registered  research  facility,  unless  such 
dog  or  cat  is  at  least  eight  (B)  weeks  of 
age  and  has  been  weaned. 


(2.131 

(a)(1)  Handling  of  all  animals  shall  be 
done  as  expeditiously  and  carefully  as 
possible  in  a  manner  that  does  not  cause 
unnecessary  discomfort,  trauma, 
overheating,  excessive  cooling, 
behavioral  stress,  or  physical  harm. 

(2)  Physical  abuse  of  animals  or 
depnvation  of  food  or  water  shall  not  be 
used  to  train,  work,  or  otherwise  handle 
animals. 

(b)(1)  During  public  exhibition,  any 
animal  must  be  handled  so  there  is 
minimal  risk  of  harm  to  the  animal  and 


to  the  frublic.  with  sufficient  distance 
and/or  barriers  between  the  animal  and 
the  general  viewing  public  so  as  to 
assure  the  safety  of  animals  and  the 
public 

(2)  Perfonning  animals  shall  be 
allowed  a  rest  period  between 
performances  at  least  equal  to  the  time 
for  one  performance. 

(3J  Young  or  immature  animals  shall 
not  be  exposed  to  rough  or  excessive 
public  handling  or  exhibited  for  periods 
of  time  which  would  be  detrimental  to 
their  health  or  well-being. 

(4)  Drugs,  such  as  tranquilizers,  shall 
not  be  used  to  faciUtate.  allow,  or 
provide  for  public  handling  of  the 
animals. 

(c)(1)  Animals  shall  be  exhibited  only 
for  periods  of  time  and  under  conditions 
consistent  with  their  good  health  and 
well-being. 

(2)  A  responsible,  knowledgeable,  and 
readily  identifiable  employee  or 
attendant  must  be  present  at  all  times 
during  periods  of  pubUc  contact. 

(3)  At  a  minimum,  when  dangerous 
animals  such  as  lions,  tigers,  wolves, 
bears,  or  elephants  are  allowed  to  have 
contact  with  the  pubhc  the  animals 
must  be  under  the  direct  control  and 
supervision  of  a  knowledgeable  and 
experienced  animal  handler. 

(4)  If  public  feeding  of  animals  is 
allowed,  the  food  must  be  provided  by 
the  animal  facility  and  shall  be 
appropriate  to  the  type  of  animal  and  its 
nutritional  needs  and  diet. 

$2,132    Procuramant  Of  random  aourca 
dogs  and  calB,  daalara. 

(a)  A  class  "B"  dealer  may  obtain  live 
random  soorce  dogs  and  cats  only  from: 

(1)  Other  dealers  who  are  Ucensed 
under  the  Animal  Welfare  Act  and  in 
accordance  with  the  regulations  in  Part 
2; 

(2)  State,  county,  or  city  owned  and 
operated  animal  pounds  or  shelters;  and 

(3)  A  legal  entity  organized  and 
operated  under  the  laws  of  the  State  in 
which  it  is  located  as  an  animal  pound 
or  shHter,  sudi  as  a  humane  shelter  or 
contract  pound. 

(b)  A  dass  "B"  dealer  shall  not  obtain 
live  random  source  dogs  and  cats  from 
individuals  who  have  not  bred  and 
raised  the  dogs  and  cats  on  their  own 
premises. 

(c)  Live  nonrandom  source  dogs  and 
cats^ay  be  obtained  from  ]f>ersons  who 
have  bred  and  raised  the  dogs  and  cats 
on  their  own  premises,  such  as  hobby 
breeders. 

(d)  Any  person  subject  to  the  Act  shall 
not  obtain  Irve  random  source  dogs  or 
cats  by  ase  of  false  pretenses, 
misrepresentation,  or  deception. 


(e)  Any  licensee  or  registrant  under 
the  Act  who  also  operates  a  private  or 
contract  animal  pound  or  shelter  shall 
comply  with  the  following: 

(1)  The  animal  pound  or  shelter  shall 
be  located  on  premises  that  are 
physically  separated  from  the  licensed 
or  registered  facility.  The  animal 
housing  facihty  of  the  pound  or  shelter 
shall  not  be  adjacent  to  the  licensed  or 
registered  facility. 

(2)  Accurate  and  complete  records 
shall  be  separately  maintained  by  the 
licenaee  or  re^strant  and  by  the  pound 
or  shelter.  The  records  shall  be  in 
accordance  with  99  2.75  and  2.76,  unless 
the  animals  are  lost  or  stray.  If  the 
animals  are  lost  or  stray,  tlK  pound  or 
shelter  records  shall  provide: 

(i)  Ab  accurate  description  of  the 
aaimah 

(ii)  How,  where,  from  whom,  and 
when  the  dog  or  cat  was  obtained; 

(iii)  How  long  the  dog  or  cat  was  held 
by  the  pound  or  shelter  before  being 
transferred  to  the  dealer,  and 

(iv)  The  date  the  dog  or  cat  was 
transferred  to  the  dealer. 

(3)  Any  dealer  who  obtains  or 
acquires  a  live  random  source  dog  or  cat 
from  a  private  or  contract  pound  or 
shelter,  including  a  pound  or  shelter 
they  operate,  shall  hold  the  dog  or  cat 
for  a  period  of  at  least  10  full  days,  not 
including  the  day  oi  acquisition, 
excluding  time  in  transit  after  acquiring 
the  animaL  and  otherwise  in  accordance 
with  9  2.101. 

Done  at  Washhigton.  D.C  this  7th  day  of 
March  ISaa. 
James  W.  Gloaaar, 

A  dministrator  Animal  and  Plant  Health 

Inspection  Service. 

[PR  Doc.  8»-5612  Filed  3-«-89;  2:10  pm) 
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9CFRPart3 

[DockotNo.»7-004) 

Animal  Wetfartt— Standards 

agency:  Animal  and  Plant  Health 
Inspecticm  Service.  USDA. 
AcnofT  Proposed  rule. 

summary:  We  are  proposing  to  amend 
the  regulations  for  the  humane  handling, 
care,  treatment  and  transportation  of 
dogs  and  cats,  guinea  pigs  and  hamsters, 
rabbits,  and  nonhuman  primates.  The 
regulatioas  for  do^s,  cats,  and 
nonhuman  primates  would  be 
con^letely  revised  and  rewritten.  The 
regulations  for  guinea  pigs,  hamsters, 
and  rabbits  would  be  anended:  to 
revise  the  space  requiiemcnts  for 
primary  enclosures;  to  amend  the 


temperature  requirrments  in  cargo 
spaces  in  pnmary  convcyanr.es:  and  to 
reinstate  various  transportation 
requirements.  These  actions  are 
necessary  to  update  the  regulatioas,  to 
make  them  more  consistent  with  other 
Federal  regulations  conrerni.ig  the 
handling,  care,  treatment,  and 
transportation  of  these  anunals,  and  to 
comply  with  the  recent  amendments  to 
the  Animal  Welfare  Act  (7  U.S.C  2131. 
et  seq  ).  enacted  December  23. 198^. 
Rewntmg  the  regulations  is  also 
intended  to  make  them  easier  to 
understand,  thereby  increasing 
compliance  and  making  them  more 
effective. 

DATES  We  will  consider  wntten 
comments  postmarked  or  received  on  or 
before  August  14. 1989. 

ADDRESS:  Send  an  original  and  three 
copies  of  your  comments  to  Helene  R. 
Wright  Chief.  Regulatory  Analysis  and 
Development  Staff.  PPO.  APHIS.  USDA. 
Room  1000,  Federal  Building.  6505 
Belcrest  Road,  Hyattsville.  KID  20782. 
Please  state  that  your  comments  refer  to 
Docket  No.  87-004.  Comments  received 
may  be  inspected  at  the  APHIS  Public 
Reading  Room.  Room  1141,  L'.S. 
Department  of  Agnculture,  14th  Street 
and  Independence  Avenue.  SW.. 
Washington,  DC.  8:00  a.m  to  4.30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATIOH  COVrTACT. 

Dr.  R.L  Crawford  Director.  Animal 
Care  Staff,  REAC.  APHIS.  USDA.  Room 
268,  Federal  Building.  6505  Bel<j-est 
Road,  Hyattsville,  MD  20782.  (301)  436- 
7833. 


SUPPlEMCirrARV 


tioh: 


General  Back^ouad  and  Slatutory 
Information 

Regulahorts  on  the  humane  handling, 
care,  treatment,  and  transportation  of  (1) 
dogs  and  cats,  (2)  guinea  pigs  and 
hamsters.  (3)  rabbits,  and  (4)  nonhuman 
pnmates.  are  contained  in  9  CFR  Part  3. 
Subpart  .\  contains  the  regulations 
concerning  dogs  and  cats;  Subpart  B 
contains  the  regulations  concemuig 
guinea  pigs  and  hamsters.  Subpart  C 
contains  the  regulations  concerning 
rabbits;  and  Subpart  D  contains  the 
regulations  concerning  nonhuman 
primates.  The  regulations  in  each  of 
these  Subparts  include  minimum 
standards  for  handling,  housmg  feeding, 
watering,  sanitation,  ventilation,  shelter, 
and  veterinary  care.  The  regulations  are 
issued  and  enforced  by  the  Animal  ard 
Plant  Health  Inspection  Service 
(APHIS),  of  the  United  States 
Department  of  Agriculture  fUSDA). 
under  authority  of  the  Animal  Welfare 


Fsderal  Register  /  Vol.  54.  No.  49  /  Wednesday,  March  15.  1968  /  Proposed  Rules 


Federal  Register  /  Vol.  54.  No.  49  /  Wednesday.  March  15.  1989  /  Proposed  Rules  10899 


Act.  as  amended  (the  Act)  (7  U  S.C. 
L'131.  ctseq  ) 

C>n  December  23.  19B5.  extensive 
amendment*  to  the  Ac:t  were  enacted 
( »ee  Pub   L  B»-198    The  Food  Security 
Act  of  1985  ')  Among  other  ihingti,  the 
Hmendmenti  direct  the  Secretary  of 
/V^culture  to  promul^jate  itandardi  to 
^•ovem  the  humane  handling,  care, 
treatment,  and  tran8p<jrtation  of  animali 
\  y  dealem,  rvsearch  facilities,  and 
rxhibilors,  for  exercise  of  dogs,  and  for 
II  physical  environment  ailftiuate  to 
promote  the  psychologu^l  well  beiiiiJ  of 
nonhuman  primates. 

Praviously  Proposed  Re^Utions 

In  rt^sponse  to  the  19d5  amendments 
to  the  Act,  we  proposed,  on  Mttrch  31, 
\m7.  to  revise  9  CFR  Parts  1  and  2.  Part 
1  mcludfs  dffiiutions  of  terms  u.s«'d 
thriuighiiut  our  rt'KuliitionH   Part  2 
in(.ludt'8  xcn'Tiil  requirvnu'iits  for 
,]( I'HSinx  and  r<»Ki»trH!ion  of  facilities, 
i.-i  ordkfcpmx  und  uientifK  ation  of 
.inim-iN,  holding  periods  and  fucilitir^. 
histitwtion.il  Animal  Care  and  Use 
(^ommitlres,  adfcjuale  vefennary  <:.im\ 
Mnd  other  areas  of  generiil  ccnrcm 
relevant  to  the  humane  care,  handling, 
treatment  and  transportation  of  all 
-iriimaln  and  iruliv.du.iU  Hii^iei  t  to  our 
ri-«u!atiiin.s    1S2KK  lO^'l^    V\MZ] 

l)<i(  umeti!.i  ( ont.iiii'.ng  P.irts  1  and  2, 
<o«  revised  in  a(.(.ord<ini  e  with  our 
I  (iniiderafion  of  the  nearly  8,000 
I  cinments  we  received  In  response  to 
the  Mart.h  31.  1*47  pniposal.  our  ongoing 
(  onsultation  with  the  I!  S  Department  of 
health  irn\  Kuman  Serv'.ceji  and  other 
Interested  agencies,  and  our  expenence 
in  enforcing  the  regulations,  appear 
elsewhere  in  this  issue  of  ihe  KMlflral 
K«gist«r.  The  revised  rules  for  Parts  1 
anii  2  are  pulilished  for  Ihe  sole  purpose 
of  soliciting  comments  on  the  narrow 
issue  of  the  interrelationship  of  Parts  1 
and  2  with  the  Part  3  standards  we  are 
pniposing  m  this  d(M:ument   All 
comments  on  this  issue  should  not  be 
combined  with  sutislanfive  comments 
on  the  Part  3  standards  and  must 
referenc  e  docket  nos  88-013  and  88-014 
We  w.ll  refer  to  those  documents  at 
various  fxnnts  in  our  discussion  of  the 
pniposed  amendments  to  Part  3 

Tne  revised  rule  for  Pari  2  contains 
provisions  and  pri>»;edures  for  allowing 
exceptions  by  resean.;h  facilities  in 
compliance  with  the  Animal  Welfare 
retjulrttions.  in(  luding  the  standards 
proposed  in  this  document,  when 
necessary  for  the  conduct  of  blomeciu  al 
research   Exceptions  or  deviations  fnim 
the  regulations  must  first  be  explained, 
reviewed,  and  appn)ved  in  accordance 
with  the  pnxedures  set  forth  in  Pari  2. 
We  refer  the  reader  to  2.30(g).  2  35(l))(J). 
and  2  100,  published  elsewhere  in  this 


Issue  of  the  Fader«l  Ragiater  for  these 
provisions. 

CoasulUtioa  and  ooopwatioa  with  other 
Federal  depertmenta,  afenciea,  or 
knstruxxMfitaUtiea 

The  amendments  to  the  Act  also 
direct  Ihe  Secretary  of  Agriculture  to 

C;im»ull  snd  coopersle  with  other  Federal 
deparlments.  stiencies.  or  inslrumentalilies 
conuemed  with  the  welfare  of  animals  used 
for  research,  experimentation  or  exhibition, 
or  admlnlitrBtion  of  itatutei  reKulatinjj  the 
trunsportstlon  in  commerce  or  handling  In 
connection  therewith  of  any  animals  when 
•stdMishing  ilandardi  pursuant  to  section 
214J  of  this  title  and  in  carrying  out  the 
purposes  of  Ihn  chapter 

(Section  1757,  99  Stat.  1649.  Pub.  L  9ft- 
19«.  amending  7  U  SC  2145(a)) 

.Accordingly,  we  consulted  with  the 
Department  of  the  Interior.  US  Fish  and 
Wildlife  S«'rvice  (I'Sf-'WSl,  which 
resulates  transportation  of  wild  birds 
and  animals  into  tho  L'nited  States. 

The  amendments  also  8pe(  ificully 
direct  the  S<'<  retury  of  Agriculture  to       , 
■  consult  with  the  Sei  retar>'  of  Health 
and  Human  S«'rvii  es  prior  to  issuance  of 
regulations  '■  (See  {  175'.  99  Stat.  1649, 
Pub  L  99-lsW.  amending  7  U  S  C. 
2145(al  )  The  Department  of  Health  and 
Human  Services,  through  the  Public 
Health  Service,  .National  Institutes  of 
Health  (NIH),  currently  is8u«;s  guidelines 
on  the  care  and  use  of  animals  studied 
m  biomedu  al  n'se.in-h  The  animals 
Ini  lude  dogs  and  cats,  guinea  pi,k;s  and 
h.inisfers,  rabbits,  and  nonhuman 
pnmafes  These  NIH  guidelines  are 
conlaine(l  in  a  document  entitled  "Guide 
for  Ihe  Care  and  Use  of  laboratory 
Animals  '  (NIH  Guide  or  Guidelines).' 
The  (,iiide  is  widely  accepted  by 
s<  lentific  institutions  as  a  primary 
reference  on  animal  care  and  use 
Compliance  with  the  NTH  Guidelines  is 
not  mandatory  except  to  obtain  NIH 
funding,  but  most  research  laboratones 
in  'he  United  States  do  comply  While 
the  Animal  Welfare  Act  and  regulations 
address  a  brtiader  range  of  activities 
and  facilities  than  the  NIH  Guide, 
Congress'  intent  in  requirniy 
consultation  with  the  Department  of 
Health  and  Human  Services  is  to  ensure 


'  Th«  NIH  OfTiie  for  Prolw  tiiin  frtrni  Research 
Riski  pul>li»h««  iruxhar  dixrumvnl  called  th« 
PuIiIk  livalth  SarvKW  Poluy  on  Humana  Car«  und 
t>M  of  ljif«)nili>ry  Anim«l»     undrr  •uthnrfy  of  iha 
lleallh  RsMianii  K>lm>i<>n  Ad  of  iaS5  (Pub   L  W- 
IVI  Sovamlwr  2U.  IWUi   Miiwfvrr  lh«  reKuUtinns 
In  ihdt  >iiM  um^nt  toniam  mainly  the  ua^  uf 
tranquiiiirr*  And  o{S«*r  ,irui{s  on  ■[iim«ii  ii^ins  uft4^d 
in  TT%mAnh.  appropn.ite  pr«   ind  poat  turj|u.at 
vf  iKnnary  car*  for  animali  being  u»e<)  in  r»»»artJ>. 
and  lh»  orKanizatMn  and  oporalion  of  animal  car* 
rommil'Moa,  Theaa  iuhtwcH  ara  ivil  ixjvarrd  in  Ihil 
prnr)««l.  ami  wa  tt»erefor«  do  mil  ili*c  uu  lha»#  S'D) 
r*'<juirem«»nli  in  ihii  d4Kumwnl 


that,  whenever  possible,  the  regulations 
and  the  NIH  Guidelines  are  consistent: 

Th«  Con/eroes  expect  the  Secretary  of 
Agriculture  to  havs  full  responsibility  for 
enforcement  of  the  Animal  Welfare  Act. 
However,  the  Conferees  also  recognize  that  a 
portion  of  the  nation's  research  faahties  fall 
under  regulation  from  more  than  one  agency. 
While  the  legislative  mandate  of  each  agency 
is  different,  and  they  may  regulate  different 
aspects  of  animal  care,  it  is  hoped  that  the 
agencies  continue  an  open  communications 
to  avoid  conflicting  regulations  wherever 
possible  or  practice,  (sic) 

(See  Conference  Report  Congressional 
Record  of  Decemlyer  17,  1985,  at  page 
H12422.) 

We  consider  our  mandate  to  consult 
with  the  Department  of  Health  and 
Human  Services  to  be  extremely 
important.  We  realize  that  having 
harmonious  regulations  throughout  the 
Federal  government  on  animal  welfare 
matters  would  eliminate  confusion  and 
Simplify  compliance  for  the  individuals. 
in<  lading  research  institutions,  subject 
to  those  regulations.  However,  our  goal 
in  proposing  these  regulations  is  to 
provide  for  the  humane  care,  handling, 
treatment,  and  transiportation  of  various 
animals  If  we  adopt  regulations 
identical  with  those  of  other  Federal 
Departments,  but  those  regulations  are 
ineffective  or  inadequate,  then  we  have 
not  m>'t  the  statutory  objective 

We  have  attempted  in  these  proposed 
regulations  to  meet  both  goals  wherever 
we  have  determined  it  is  consistent  with 
our  reoponsibillty  to  promote  animal 
welfare  To  achieve  this,  we  have 
consulted  extensively  with  NIH 
n'presentatives  concerning  standards 
for  the  humane  care,  handling, 
treatment,  and  transportation  of  dogs 
and  cats,  guinea  pigs  and  hamsters, 
rabbits,  and  nonhuman  pnmatcs.  We 
have  reviewed  our  existing  regulations 
and  the  NIH  guidelines.  In  addition,  we 
have  considered  comments  raised  by 
member  agencies  of  the  Interagency 
Research  Animal  Committee,  which  is 
compnsed  of  federal  agencies  that 
conduct  research  using  animals.  We 
have  also  consulted  with  experts  and 
professional  organizations  and  have 
sought  their  recommendations  on 
appropnate  standards  to  accomplish  our 
goal.  After  considering  all  this 
information,  we  are  proposing  extensive 
revisions  to  the  regulations  in  9  CFR 
Part  3,  Subparts  A,  B,  C,  and  D.  In  many 
cases,  we  are  proposing  regulations 
substantially  identical  to  current  NIH 
Guidelines  That  is  because,  in  these 
cases,  we  believe  the  NIH  Guidelines 
are  appropriate  and  adequate  to  provide 
for  the  humane  care,  handling, 
treatment,  and  transportation  of  the 
animals  In  question.  In  other  cases,  we 


are  proposing  to  adopt,  as  our 
regulations,  standards  that  will  provide 
for  the  humane  handling  and  care  of 
animals  covered  by  the  Act.  We  will 
discuss  our  proposed  changes  on  a 
subpart-by-subpart  basis. 

We  are  proposing  to  revise  Subparts 
A  and  D  in  their  entirety  in  this 
document  so  that  the  regulations  are 
complete  and  easier  to  read.  However, 
we  are  not  providing  an  explanation  for 
nonsubstantive  revisions. 

Subpart  A — Dogs  and  Cats 

Regulations  for  humane  handling, 
care,  treatment,  and  transportation  of 
dogs  and  cats  are  contained  in  9  CFR 
Part  3,  Subpart  A.  These  regulations 
include  minimum  standardsi  for 
handling,  housing,  feeding,  watering, 
sanitation,  ventilation,  shelter  from 
extremes  of  weather  and  temperature, 
veterinary  care,  and  transportation. 

It  should  be  noted  that  the  proposed 
regulations  apply  only  to  live  dogs  and 
cats,  unless  indicated  otherwise. 

We  are  proposing  to  revise  and 
rewrite  the  current  regulations  based  on 
our  experience  administering  them.  We 
are  also  proposing  to  amend  our 
regulations  to  add  requirements  for  the 
exercise  of  dogs.  This  is  specifically 
required  by  the  1985  amendments  to  the 
Act.  (See  Section  1752.  99  Stat.  1645. 
Pub.  L  99-198,  amending  Section  13  of 
the  Act).  We  discuss  each  topic  covered 
in  our  proposed  regulations  below. 

Housing  Facilities  and  Operating 
Standards 

Current  {{  3.1  through  3.3  provide 
requirements  for  facilities  used  to  house 
dogs  and  cats.  Current  S  3.1,  "Facilities, 
general."  contains  regulations  pertaining 
to  housing  facilities  of  any  kind.  It  is 
followed  by  current  {  3.2,  "Facihties. 
indoor,"  and  S  3.3.  "Facilities,  outdoor." 
We  are  proposing  to  amend  these 
sections  to  provide  for  an  environment 
that  better  promotes  the  health,  comfort, 
and  well-being  of  dogs  and  cats.  We  are 
also  proposing  to  add  sections  that 
provide  regulations  specifically 
governing  two  other  types  of  facilities 
used  to  house  dogs  and  cats,  sheltered 
housing  facilities,  and  mobile  or 
traveling  housing  facihties.  The  term 
"sheltered  housing  facihty"  is  defined  in 
Part  1,  published  elsewhere  in  this  issue 
of  the  Federal  Register,  as  "a  housing 
facility  which  provides  the  animals  with 
shelter  protection  from  the  elements: 
and  protection  from  temperature 
extremes  at  all  times.  A  sheltered 
housing  facility  may  consist  of  pens  or 
runs  totally  enclosed  in  a  bam  or 
building,  or  of  connecting  inside/outside 
runs  or  pens  with  the  inside  pens  in  a 
totally  enclosed  building."  The  term 


"mobile  or  traveling  housing  facility"  is 
also  included  in  Part  1,  and  is  defined  as 
"a  transporting  vehicle  such  as  a  truck, 
trailer,  or  railway  car,  used  to  house 
animals  while  traveling  for  exhibition  or 
public  education  purposes." 

Some  of  the  regulations  we  are 
proposing  for  housing  facilities  are 
applicable  to  housing  facihties  of  any 
kind.  As  in  the  current  regulations,  these 
standards  of  general  apphcability  would 
be  included  in  one  section,  proposed 
§  3.1.  that  would  also  include  many  of 
the  provisions  in  current  §  3.1. 
Additionally,  we  are  proposing 
amendments  to  the  current  regulations 
that  are  specific  to  particular  types  of 
housing  facilities,  and  are  including 
those  provisions  in  separate  sections  of 
the  proposed  regulations.  In  some  cases 
where  the  current  regulations  would  be 
unchanged  in  substance,  we  have  made 
wording  changes  to  clarify  the  intent  of 
the  regulations. 

Housing  facilities,  genera! 

In  proposed  S  3.1(b),  we  are  proposing 
to  add  the  requirements  that  a  dealers 
or  exhibitor's  housing  facihties  be 
physically  separated  from  any  other 
business.  When  more  than  one  dealer 
maintains  facihties  on  the  premises,  it 
can  be  difficult  to  determine  which 
dealer  is  responsible  for  which  animals 
and  for  the  overall  conditions.  To  avoid 
this  difficulty,  we  are  proposing  to 
require  that  housing  facilities  other  than 
those  maintained  by  research  facilities 
and  federal  research  facihties  be 
separated  from  other  businesses.  This 
can  be  done  by  using  a  security  fence  or 
by  conducting  each  business  in  a 
separate  building.  For  example,  if  a 
security  fence  is  used,  it  would  have  to 
be  constructed  so  that  it  prevents 
unauthorized  humans,  and  animals  the 
size  of  dogs,  skunks,  and  raccoons,  from 
going  through  or  under  it.  We  are  not 
imposing  this  requirement  on  research 
facilities  because  they  are  often  part  of 
a  larger  sponsoring  estabhshment,  such 
as  a  university  or  pharmaceutical 
company,  and  responsibility  for  animal 
and  site  conditions  rests  with  that 
establishment.  Therefore,  we  have  not 
encountered  the  enforcement  difficulties 
noted  above  with  research  facilities. 

Proposed  §  3.1(b)  would  also  require 
that  housing  facihties  and  areas  used  for 
storing  animal  food  and  bedding  be  kept 
free  of  any  accumulation  of  trash, 
weeds,  and  discarded  material,  in  order 
to  prevent  an  unsanitary  condition  and 
problems  with  diseases,  pests,  and 
odors.  The  need  for  orderliness  applies 
particularly  to  the  areas  where  animals 
are  maintained  in  the  housing  facilities. 
These  areas  would  have  to  be  kept  free 
of  clutter,  including  equipment. 


furniture,  and  stored  material,  and 
materials  not  necessarj'  for  proper 
husbandry  practices. 

We  are  proposing  to  include 
requirements  concerning  housing  facility 
surfaces  that  are  common  to  all  types  of 
facilities  in  proposed  §  3.1(c).  We  are 
proposing  to  include  requirements 
specific  to  particular  types  of  facilities 
in  separate  sections.  In  {  3  1(c)(1),  we 
propose  to  require  that  the  surfaces  of 
housing  facilities  either  be  easily 
cleaned  and  sanitized,  or  be  removable 
or  replaceable  when  worn  or  soiled. 
These  provisions  would  also  apply  to 
houses,  dens,  and  other  fumitiu«-type 
fixtures  or  objects  within  the  facility. 

Proposed  S  3.1(c)(1)  would  also 
require  that  any  surfaces  that  come  in 
ccnlacl  with  dogs  and  cats  be  free  of 
jagped  edges  cr  sharp  points  that  might 
injure  the  animals,  as  well  as  rust  that 
prevents  the  required  cleaning  and 
sanitization.  Because  we  recognize  that 
as  long  as  water  is  used  -to  cl?an  animal 
areas,  metal  parts  willrast,  we  would 
allow  rust  on  metal  surfaces,  as  long  as 
it  does  not  reduce  structural  strength  or 
interfere  with  proper  cleaning  and 
sanitizing. 

Section  3.1(c)(2)  would  require  that  all 
surfaces  be  maintained  en  a  regular 
basis  and  that  surfaces  that  cannot  be 
easily  cleaned  and  sanitized  be  replaced 
v\'hen  worn  or  soiled. 

Section  3.1(c)(3)  would  require  that 
hard  surfaces  that  come  in  contact  with 
dogs  or  cats  be  cleaned  daily  and 
sanitized  at  least  ever}'  two  weeks,  and 
as  often  as  necessary  to  prevent  any 
accumulation  of  excreta  and  disease 
hazards.  Section  3.10(b)  provides  for 
various  methods  of  sanitizing  primary 
enclosures  and  food  and  water 
receptacles.  Because  these  methods  are 
effective  in  general  for  sanitization  of 
hard  surfaces  that  cats  and  dogs  come  m 
contact  with,  any  of  them  could  be  used 
for  the  sanitization  required  by  S  3  1(c) 
Floors  made  of  dirt,  sand,  gravel,  grass, 
or  other  similar  matenal  would  have  to 
be  raked  and  spot-cleaned  daily,  since 
sanitization  is  not  practicable,  and  the 
flooring  material  would  have  to  be 
replaced  if  raking  and  spot-cleaning  are 
not  sufficient  to  elimmate  odors, 
diseases,  pests,  insects,  or  vermm 
infestation.  All  other  surfaces  would 
have  to  be  cleaned  daily  and  sanitized 
when  necessary  to  satisfy  generally 
accepted  professional  and  husbandry 
practices. 

In  the  current  regulations,  {  3.1(b) 
provides  regulations  for  water  and 
electric  power.  It  specifies  that  reliable 
and  adequate  water  and  electric  power 
must  be  made  available  "if  required  to 
comply  with  other  provisions  of  this 
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•ubjpurt  ■  Ln  Ihu  prt>po»«d  rule, 
provisions  conc«nunn  witur  •nd  el«ctrtc 
powHr  are  »el  forth  In  |  3.1(d)  We  are 
proposing  th«r«  to  oiiminalo  the 
quiilifying  ttatement  cited  above,  and  to 
rvquint  that  all  facilities  have  reliable 
and  adwjudte  elmrtnc  power  and 
methiinically  presaunied  potable 
ninnin^  water  for  the  dojia  and  cata' 
druiking  need*,  for  cleaning,  and  for 
cdrrying  out  other  husbandry 
requirt?raent8.  Based  on  our  iruip«M:tions 
of  dealer,  exhibitor,  and  research 
facilitiea,  we  t)elieve  that  dof?  and  cat 
frtcilities  subiect  to  the  rt^gulationt 
( iinnot  be  properly  clpMned  and 
mHintained  without  electric  p«)Wfr  and 
poiiible  wuter  under  pn»«sure   W«» 
would  re<^ul^e  that  a  presnunzpd  watt-r 
system  be  used  to  ensure  ihit  the  wuter 
Siipply  IS  of  sufficient  quantity  and 
availability  to  meet  the  needs  of  the 
Hnini.ils  and  the  fncility 

Wa  are  proposinx  in  |  3  l{v]  lo  expand 
the  n'HulBtltnia  m  current  |  3  1(>  ) 
(  onceminji  proper  stoniRe  of  fotxi  and 
beddiriK  supplies   We  would  retain  the 
r-quiremrnts  that  food  and  bedding  lie 
stored  so  as  to  pititect  them  frtim  vermin 
infestaliim  or  contammdtion.  and  that 
p<!ri«hable  food  be  refrigerated 
Additionally  wo  are  propoaing 
requirements  to  ensure  further  the 
juality  of  the  food  and  bedding  ua«-d  by 
animaU.  and  therefore  of  the  area  In 
which  the  animals  are  housed.  We 
would  sj^ecify  that  supplies  of  food  and 
bedding  be  stored  in  containers  to 
protect  the  supplies  from  spoilage  as 
well  as  fnim  infestation  and 
contamination.  The  supplies  would  have 
to  l)e  stored  off  the  floor  and  away  from 
ihf  walls,  to  allow  cleaning  around  arvd 
iiiulemeath  them.  All  food  would  have 
lo  be  stored  so  as  to  prevent 
contamination  or  detenoration  of  its 
nutritive  value.  Open  supplies  of  food 
and  bedding  would  have  to  be  stored  in 
leakproof  ctmlainers  with  tightly  fitting 
luls  Substance*  toxic  to  doga  and  cats 
would  not  be  allowed  to  be  store*!  in 
animal  areas  or  in  food  storage  and 
prf'paralion  areas. 

fVopoaed  |  3  llf)  would  continue  to 
require  that  housing  facilities  provide 
for  removal  and  disposal  of  animal  and 
food  wastes,  bedding,  dead  animals,  and 
debns.  as  provided  in  current  |  3  1(d) 
We  are  proposing  to  ciartfy  this 
requirement  so  that  it  Includes  all  fluid 
wastes  and  to  Include  a  provision  that 
arrangements  must  be  made  for  removal 
and  disposal  of  wastes  st  least  dally, 
and  more  often  if  necaasary  The 
proposed  regulations  would  also  require 
that  trash  containers  be  leakproof  and 
be  tightly  closed  when  not  In  use.  snd 
that  no  forma  of  antmal  waste,  including 


dead  animals,  be  kept  In  food  and 
animal  areas 

Requirements  for  drainage  are 
currently  contained  in  ||  3  2(e)  and 
3  3(d),  under  the  sections  concemir^g 
indoor  fatalities  and  outdoor  facilities, 
respectively  Since  all  types  of  animal 
housing  facilities,  including  our 
prripoaiKl  categories  of  sheltered  housing 
facilities,  and  mobile  or  traveling 
housing  facilities,  must  have  some  way 
of  disposing  of  waste  and  liquids,  we 
would  consolidate  all  drainage  and 
waste  disposal  requirements  In 
proposed  I  3.1(n 

Both  current  |8  3  2(e)  and  3.3(d} 
require  that  a  suitable  method  of 
eliminating  excess  water  be  provided. 
That  requirement  would  be  retained  and 
expanded  to  p<'rtam  to  sheltered  and  to 
mobile  or  travelin«  housing  facilities  as 
well  Current  |  3  2|e)  requires  that  any 
drams  used  be  properly  constructed  and 
kept  in  K""d  repair  to  guHrd  against  foul 
odon  .AiidilKinally,  where  closed 
(lrH;ii.iKf  f>ii;ililipg  are  used,  they  must 
be  e<iuipped  with  traps  and  be  Installed 
so  that  they  prevent  a^y  backup  of 
sewage  onto  the  floor  Those 
reijuirements  would  be  retataed«nd 
expanded  for  indoor  facilities,  and  the 
proptised  expanded  provisions  would 
also  apply  to  other  types  of  facilities 
where  such  drainage  is  appropriate  We 
would  require  that  disposal  and 
drainage  systems  also  minimize  vermin 
and  pest  infestation,  and  disease 
hazards  As  part  of  this  safeguard,  we 
would  retjuire  that  any  sump  or 
settlement  pond,  or  similar  system  for 
drainage  and  animal  waste  disposal,  be 
located  an  adequate  distance  from  the 
animal  area  of  the  housing  faality  We 
would  also  require  that  puddles  of  water 
in  animal  areas  be  promptly  mopped  up 
or  drained  so  that  the  animals  stay  dry 

The  requirement  m  current  |  3  1(e) 
that  washing  facilities  be  available  to 
animal  caretakers  for  their  own 
cleanliness  would  be  retained  and 
would  appear  in  proposed  |  3  1(g). 

CaUtfforifB  of  Houatnfi  FaciliUtte 

The  current  regidations  specify  two 
kinds  of  housing  facilities,  "indoor"  and 
"outdoor  ■■  These  terms  are  definf^d  In 
Part  1  of  the  Animal  Welfare 
regulations,  published  elsewhere  in  this 
issue  of  the  Fadacai  Regiatar.  (See 
companion  docket  no.  Sft-OlS)  Briefly. 
an  indoor  housing  facility  is  defined  as 
an  enclosed  structure  or  building  with 
environmental  controls  that  is  used  to 
house  animals  An  outdoor  housirtg 
facility  is  defined  as  a  structure, 
building,  land,  or  premises,  used  to 
house  animals,  that  cannot  be 
temperature  controlled  and  that  does 
not  have  a  completely  enclosed 


temperature-controlled  shelter.  We 
recognize  that  these  two  categories  of 
housing  facilities  do  not  cover  all  of  the 
wide  variety  of  facilities  used  to  house 
dogs  and  cats.  For  example,  certain 
facilities,  such  as  those  in  which 
animals  have  access  to  pens  In  a 
building,  but  also  have  access  from  their 
pens  to  outside  runs,  fall  somewhure 
between  "indoor"  or  "outdoor" 
facilities  .\nolher  "grey  area"  involves 
trdvehng  animal  shows,  lu  order  to 
clarify  the  intent  and  applicability  of  the 
regulations,  we  are  proposing  to  add 
provisions  for  two  additional  types  of 
housing  facilities  that  are  used  to  house 
dugs  and  cats,  "sheltered  housing 
facilities."  and  "mobile  or  traveling 
housing  facilities."  A  sheltered  housing 
facility  IB  defined  in  Part  1  of  the 
regulations  to  mean  a  facility  that 
provides  animals  with  shelter  and 
protection  from  the  elements  and 
temperature  extremes  at  all  times,  such 
as  a  building  with  a  connecting  inside/ 
outside  run  or  pen.  A  mobile  or  traveling 
housing  facility  is  defined  in  Part  1  to 
mean  a  transporting  vehicle  such  as  a 
truck,  trailer,  or  railway  car,  used  to 
house  animals  while  traveling  for 
exhibition  or  public  education  purposes. 
(See  companion  docket  no.  86-013. 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  j 

Temperatures  in  Housinji  Facilities 

Elnclosed  housing  facilities — that  is, 
indoor  facilities,  the  sheltered  portion  of 
sheltered  housing  facilities,  and  mobile 
or  traveling  facilities — would  be 
required  to  provide  heating,  cooling,  and 
ventilation  for  the  health,  comfort,  and 
well-being  of  dogs  and  cats  housed 
there  The  heating  and  cooling 
requirements  would  be  set  forth  for  each 
of  the  above  categories  in  H  3.2(a). 
3  3(a)  and  3  5(a)  respectively.  The 
ventilation  requirements  would  be  set 
forth  in  15  3  2{b).  3  3(b),  and  3.5(b) 
respectively 

In  establishing  minimum  temperatures 
for  these  facilities,  the  proposed 
regulations  take  into  account  whether  a 
particular  dog  or  cat  housed  there  is 
acclimated  to  relatively  low 
temperatures,  and  whether  for  some 
other  reason,  either  because  of  breed, 
age,  or  condition,  a  dog  or  cat  should  not 
be  subjected  to  certain  low 
temperatures.  In  \  3.2ta)  of  the  current 
regulations  for  indoor  facilities,  the 
minimum  temperature  allowed  is  50  *F 
for  all  dogs  and  cats  in  those  facdities 
that  are  not  acclimated  to  lower 
temperatures.  We  are  proposing  that  in 
indoor,  sheltered,  and  mobile  or 
traveling  housing  facilties,  the  minimum 
temperature  allowed  continue  to  be  50 


T  (10  "C)  for  dogs  or  cats  not  acclimated 
to  lower  temperatures.  Because  some 
dogs  cannot  be  acclimated  to  lower 
temperatures,  we  would  also  apply  the 
50  °F  minimum  to  breeds  of  dogs  or  cats 
that  cannot  tolerate  lower  temperature 
without  stress  and  discomfort  (e.g., 
short-haired  breeds  such  as  beagles, 
greyhounds,  and  Doberman),  and  to 
doga  and  cats  that  are  sick,  aged,  young, 
or  infirm.  The  minimum  temperature  for 
all  other  dogs  and  cats  would  be  35  °F 
(17  °C),  except  in  indoor  facilities, 
where  the  minimum  temperature  for  all 
other  dogs  and  cats  would  be  45  T  (7.2 
X) 

In  the  current  regulations,  there  is  no 
maximum  temperature  specified  for 
indoor  housing  facilities,  although 
auxiliary  ventilation  is  required  when 
the  temperature  rises  to  or  above  85  T 
(29.5  °C).  In  this  proposed  rule,  we 
establish  a  maximum  temperature  of  95 
'F  (35  °C)  for  indoor  facilities,  mobile  or 
traveling  facilities,  and  the  sheltered 
part  of  sheltered  housing  facilities,  when 
those  facilities  contain  dogs  or  cats.  For 
each  of  those  categories  of  shelters, 
auxiliary  ventilation,  such  as  fans  or  air 
conditioning,  would  have  to  be  used 
when  the  temperature  rises  to  or  above 
85  'F  (29.5  'C). 

Because  outdoor  facilities  cannot  be 
temperature-controlled,  we  believe  it  is 
necessary  to  judge  a  dog's  or  cat's 
suitability  for  outdoor  housing  on  an 
individual  basis.  As  provided  in 
proposed  {  3.4(4](1),  a  dog  or  cat  could 
not  be  kept  in  an  outdoor  facility  if  (1)  it 
is  not  acclimated  to  the  temperatures 
prevalent  In  the  area  or  region  where  the 
facility  is  located;  (2)  it  is  of  a  breed  that 
cannot  tolerate  the  prevalent 
temperatures  of  the  area  without  stress 
or  discomfort  (such  as  short-haired 
breeds  in  cold  climates);  or  (3)  it  is  aged, 
young,  sick  or  infirm.  We  recognize  that 
in  some  situations,  particularly  in  the 
case  of  dogs  or  cats  obtained  from 
pounds,  it  wrill  not  be  known  whether 
animal  has  been  acclimated  to 
prevailing  temperatures.  Therefore,  in 
proposed  %  3.4(a)(2).  we  provide  that  if  a 
dog's  or  cat's  acclimation  status  is 
unknown,  it  must  not  be  kept  in  an 
outdoor  facility  in  any  month  in  which, 
during  the  preceding  5  years,  the 
temperature  at  the  facility  has  been  less 
than  35  °F  (1.7  'C). 

Ventilation  of  Housing  Facilities 

The  requirements  for  ventilation  of 
indoor  housing  facilities  that  are  set 
forth  in  \  3.2(b)  of  the  current 
regulations  would  be  retained  in  the 
proposal,  and  would  be  extended  to 
apply  to  all  sheltered  portions  of 
sheltered  and  mobile  or  traveling, 
housing  facilities  to  provide  for  the 


health,  comfort,  and  well-being  of  dogs 
and  cats.  Based  on  our  inspections  of 
dealer,  exhibitor,  and  research  facilities, 
we  are  proposing  to  add  (1)  that 
ventilation  must  also  be  provided  to 
minimize  ammonia  levels  in  these 
housing  facilities;  (2)  that  ventilation  in 
mobile  or  traveling  facilities  must 
minimize  exhaust  fumes;  and  (3)  that  in 
indoor  housing  facilities,  the  relative 
humidity  must  be  maintained  between 
30  and  70  percent.  Although  the  30-70 
percent  range  would  apply  to  all  dogs 
and  cats,  we  expect  generally  accepted 
professional  and  husbandry  practices  to 
be  followed  in  providing  humidity  levels 
appropriate  to  particular  breeds  of  dogs 
and  cats.  The  30-70  percent  range 
corresponds  to  the  recommendations 
contained  in  the  NIH  Guide.  We  are  not 
proposing  to  require  that  precise 
humidity  levels  be  maintained  in 
sheltered  housing  facilities  or  mobile  or 
traveling  facilities.  The  configuration  of 
many  sheltered  facilities  makes 
humidity  control  impracticable,  and 
mobile  or  traveling  housing  facilities 
may  travel  into  many  different  parts  of 
the  United  States,  with  varying  levels  of 
humidity. 

Lighting  in  Housing  Facilities 

The  proposed  regulations  would 
retain  the  requirement  in  9  3.2(c)  of  the 
current  regulations  that  indoor  housing 
facilities  have  ample  light  to  permit 
routine  cleaning  and  inspection.  We  are 
proposing  to  extend  this  requirement  to 
all  of  the  enclosed  housing  facilities 
included  in  the  proposed  regulations. 
We  are  also  proposing  to  require  in  each 
case  that  either  natural  or  artificial  light 
be  provided  for  at  least  8  hours  each 
day,  corresponding  to  the  natural  period 
of  daylight.  Our  experience  inspecting 
licensees'  and  registrants'  facilities  has 
shown  us  that  in  the  past  some  licensees 
and  registrants  have  kept  dogs  and  cats 
in  darkened  rooms  throughout  most  of 
the  day.  In  the  case  of  indoor  housing 
facilities  and  mobile  or  traveling 
housing  facilities,  we  would  require  that 
if  only  artifical  light,  such  as  fluorescent 
light,  is  used,  it  must  provide  full- 
spectrum  illumination.  Sheltered 
facilities,  by  their  nature,  allow  the 
animals  access  to  natural  light,  so  the 
requirement  for  full-spectrum 
illumination  would  not  be  necessary  for 
those  facilities.  Also,  we  would  retain 
the  requirement  in  the  current 
regulations  for  indoor  facilities  that 
primary  enclosures  be  placed  so  as  not 
to  expose  to  the  animals  in  them  to 
excessive  light,  and  we  would  extend 
that  requirement  to  sheltered 
enclosures.  An  example  of  excessive 
light  would  be  a  situation  where  an 


animal  is  housed  in  the  top  cage  of  a 
stack  of  cages,  near  a  lighting  fixture. 

Specific  Provisions  for  Indoor  Housing 

Facilities 

Section  3.2(d)  of  the  current 
regulations,  regarding  the  interior 
surfaces  of  indoor  housmj:  facilities, 
requires  that  those  surfaces  be 
substantially  impervious  to  moisture 
and  readily  sanitized  In  §  3.2(d)  of  the 
proposed  regulations,  we  would  retain 
the  requirement  that  all  surfaces  be 
iinpcr\  iods  to  moisture,  but  would  make 
an  exception  in  the  case  of  ceilings  that 
are  replaceable.  An  example  of  this 
would  be  a  suspended  ceiling  with 
replaceable  panels.  The  proposed 
requirements  concerning  interior 
surfaces  are  more  stringent  for  indoor 
housing  facilities  than  for  any  other  type 
of  facility.  Only  in  indoor  facilities,  for 
example,  would  ceilings  have  to  be 
either  impervious  to  moisture  or 
replaceable.  This  is  because  indoor 
facilities  generally  operate  on  one 
ventilation  system,  and  any  disease 
organisms  or  excessive  odors  that  occur 
in  the  facility  might  spread  throughout 
the  facility,  requiring  a  thorough 
cleaning  or  replacement  of  all  intenor 
surfaces. 

Specific  Provision  for  Sheltered  Housing 

Facilities 

In  proposed  §  3.3(d)  regarding 
sheltered  housing  facilities,  we  would 
require  that  dogs  and  cats  be  provnded 
with  adequate  shelter  and  protection 
from  the  elements. 

In  order  to  maintain  sanitary 
conditions  in  sheltered  housing 
facilities,  we  would  estabish  the 
following  requirements  in  §  3.3(e).  The 
following  areas  would  have  to  be 
impervious  to  moisture:  (1)  indoor  floor 
areas  in  contact  with  the  animals:  (2} 
outdoor  floor  areas  not  exposed  to  the 
direct  sun  or  made  of  a  hard  material 
such  as  wire,  wood,  metal,  or  concrete, 
in  contact  with  the  animals:  and  (3)  all 
walls,  boxes,  houses,  dens,  and  other 
surfaces  in  contact  with  the  animals. 
Outside  floor  areas  in  contact  with  the 
animals  and  exposed  to  the  direct  sun 
could  consist  of  compacted  earth,  sand, 
gravel,  or  grass. 

Specific  Provisions  for  Outdoor  Housing 

Facilities 

The  intent  of  §  3.3  of  the  current 
regulations  is  to  provide  adequate 
standards  for  the  care  of  animals  housed 
outdoors.  However,  our  inspections  of 
dealers"  and  exhibitors'  facilities  in 
climates  with  temperature  extremes 
have  indicated  that  some  licensees  are 
not  meeting  what  we  believe  should  be 
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minmiura  •t^ndarda  for  th«  treatment  of 
doga  and  cata.  Specifically,  we  believe 
that  the  regulations  need  to  be  made 
more  stiingent  regarding  the  type*  of 
ilogs  and  cats  that  can  be  kept  outdoors, 
and  regarding  what  shelter  is  necessary 
for  dogs  and  cats  kept  outdoor*. 
Therefore  we  are  propoaing  to  revise  the 
cuntrnt  requirements  for  outdoor 
facilities,  to  make  them  more  clearly 
defined  and  more  stringent. 

We  have  diicussed  earlier  in  this 
document  the  categones  of  dogs  and 
cats  that  must  not  be  kept  in  outdoor 
housing  facilities  With  regard  to  the 
type  of  shelter  required  for  dogs  and 
rats  housed  outdoors,  we  believe  that 
the  current  regulations  should  be 
expanded  to  specify  what  is  ne<;es8ary 
for  better  and  more  humane  treatment  of 
the  dogs  and  cats.  In  essence,  the 
current  regulations  require  that  dogs  and 
cats  be  provided  with  sufficient  shade  to 
prote(  t  them  from  the  direct  rays  of  the 
sun.  shelter  to  keep  them  dry  during  rain 
or  snow  and  shelter  when  the 
atmospheric  temperature  fails  below  50 
"F  (10  "C).  Additionally,  bedding  or 
some  other  protection  is  required  when 
the  ambient  temperature  falls  below  that 
to  which  the  dog  or  cat  is  acclimated. 

In  I  3  4(b)  of  this  proposed  rule,  we 
require  that  all  outdoor  facilities  housing 
dogs  or  cats  include  a  shelter  structure 
that  is  accasaibla  to  all  animals  in  the 
facility,  and  that  is  large  enough  to 
allow  all  animals  m  the  structure  to  sit 
stand,  and  lie  in  a  normal  manner,  and 
to  turn  about  freely  As  proposed  m 
i  3.4((1).  the  shelter  structure  would  have 
to;  (1)  Provide  adequate  shelter  and 
protection  from  the  cold  and  heat;  (2)  be 
pmtected  from  the  direct  rays  of  the  sun 
and  the  direct  effect  of  wmd.  rain,  or 
snow.  (J)  have  a  wind  break  and  a  rain 
break  at  its  entrance;  and  (4)  contain 
clean  dry.  tjedding  material.  We  are  alao 
proposing  in  i  3  4(b)  that  in  addition  to 
the  shelter  structure,  there  would  have 
to  be  a  separate  outside  area  of  shade 
provided,  large  enough  to  contain  all  the 
animals  at  one  lime  and  to  protect  them 
from  the  direct  rays  of  the  sun  This 
shaded  area  would  give  the  animals 
relief  on  hot  days.  wh«;n  they  would  be 
unlikely  to  seek  shelter  in  an 
unventilaled  structure 

in  prnpDsed  }  3  4(f  ),  we  Wfiuld  require 
that  all  building  surf<ii.e«  thnt  nre  in 
contact  with  diigs  or  cats  in  outdixjr 
housing  facilities  be  imp»'rvious  to 
moisture   Metal  barrrls.  old  refngeralors 
(ir  freeiers.  and  the  like  would  not  be 
permitted  as  shelter  structur««.  The 
floors  of  outdoor  housing  faalittea  could 
l>e  of  (impacted  earth,  sand,  gravel,  or 
grass,  but  would  have  to  be  kept  clean. 


Primary  Encloaurtm 

We  are  proposing  to  amend  current 
I  3  4.  "Primary  enclosures,"  The  current 
section  provides  general  requirements 
for  construction  and  maintenance  of 
primary  encJoaures,  uniform  space 
requirements  for  each  dog  or  cat  housed 
in  a  pnmary  enclosure,  and  provisions 
regarding  litter  and  resting  surfaces  for 
cats  and  the  tethenng  of  dogs  on  chains. 
We  are  proposing  to  expand  the  current 
general  requirements,  to  add  some  new 
requirements,  and  to  clarify  the  existing 
requirements  in  accordance  with  the 
mtent  of  the  amendments  to  the  Act. 

The  proposed  regulations  regarding 
primary  enclosures,  contained  in 
pnjposed  |  3. ft,  would  require  that  all 
pnmary  enclosure*  meet  certain 
minimum  requirements  that  we  beheve 
are  necessary  for  the  safety  and  well 
being  of  dogs  and  cats.  A  primary 
enclosure  Is  defined  In  Pari  1  as  "any 
structure  or  device  used  to  restrict  an 
animal  to  a  limited  amount  of  space, 
such  as  a  room.  pen.  run.  cage, 
compartment,  pool  hutch,  or  tether." 
Included  among  the  pnmary  enclosures 
subject  to  the  regulations  would  be 
those  used  by  circuses,  carnivals, 
traveling  zoos,  educational  exhibits,  and 
other  traveling  aninud  acts  ind  shows. 
Proposed  i  3.S(a)  would  continue  to 
require  that  pnmary  enclosures  be 
structurally  sound  and  maintained  m 
good  repair  to  protect  the  animals  from 
injury,  to  contain  them,  and  to  keep 
predators  out.  We  would  also  require 
that  the  primary  enclosure  keep 
unauthonied  humans  out.  We  would 
continue  to  rvquire  that  th«  primary 
enclosures  enable  the  animals  to  remain 
dry  and  clean,  that  they  provide  the 
animals  with  convenient  access  to  food 
and  water,  that  they  provide  sufficient 
space  for  the  dogs  and  cats  to  have 
normal  freedom  of  movement,  and  that 
their  floor*  be  constructed  in  a  manner 
that  pnjlects  the  animals  from  injury. 
We  would  add  the  requirements  that  the 
primary  enclosures  be  constructed 
without  sharp  points  or  edges,  and  that 
they  provide  sufficient  shade  to  the 
animals  in  the  enclosures  and  protect 
them  frum  lemt>erature  extremes  and 
other  weather  conditions  that  might  be 
uncomfortable  or  hazardous  to  the 
aninuil.4  We  would  also  require  that  the 
pnmary  enclosures  be  easily  cleaned 
and  sanitized. 

However,  if  the  floor*  of  primary 
en(  loaures  consist  of  earth,  sand,  gravel. 
or  grass,  we  would  require  that  they  be 
replaceable,  rather  than  easily  cleaned 
and  sanitized 


Additional  Pnmary  Enclosure 
Requirements  for  Cats 

We  are  proposing  to  change  the  space 
requirements  for  cats.  In  general  the 
proposed  regulations  would  base  how 
much  space  a  cat  should  have  on  the 
animal's  weight,  and  whether  it  is  a 
nursing  mother.  The  space  requirements 
in  IS  3.4{b)  (1)  and  (3)  of  the  current 
regulations  are  uniform  for  all  cats, 
regardless  of  size,  and  require  that  each 
cat  be  given  a  minimum  of  2.5  ft*,  with 
room  to  turn  about  freely,  and  to  easily 
stand,  sit,  and  lie  in  a  confortable 
normal  position.  We  believe,  based  on 
our  inspections  of  research  facdities, 
that  the  current  minimum  space 
requirements  should  be  increased  for  all 
cats.  Additionally,  because  the  weight  of 
a  cat  is  a  good  indicator  of  its  overall 
size,  we  believe  that  floor  space 
requirements  should  distinguish 
between  cats  of  different  weights.  Our 
proposed  standards  would  provide  cats 
with  the  space  *re  believe  is  necessary 
and  at  the  same  time  make  our 
regulations  correspond  to  the  NIH  Guide 
for  the  Care  and  Use  of  Laboratory 
Animals.  In  proposed  |  3.6(b)(1).  we 
would  require  that  weaned  cats 
weighing  8.8  lbs  (4  kg)  or  less  be 
provided  with  at  least  3.0  ft»  (0.28  m»)  of 
floor  space,  and  that  cats  weighing  over 
8.8  lbs  (4  kg)  be  provided  with  a 
minimum  of  4.0  ft*  (0.37  m*)  of  floor 
space.  Additionally,  we  would  require 
that  each  queen  with  nursing  kitten  be 
provided  with  an  additional  amount  of 
floor  space,  equivalent  to  at  least  S 
percent  of  her  minimum  required  floor 
space  for  each  nursing  kittens  in  the 
litter.  For  example,  five  nursing  kittens 
would  require  a  2S-percent  Increase  and 
10  nursing  kittens  would  require  a  50- 
percent  increase.  The  minimum  floor 
space  required  would  be  exclusive  of 
any  food,  water,  or  litter  pans,  and  the 
height  of  the  pnmary  enclosure  for  cats 
would  have  to  be  at  least  24  Inches 
(60.96  cm). 

All  cats  housed  in  the  same  primary 
enclosure  would  have  to  be  compatible. 
The  requirement  in  current  |  S.4(b)(3) 
that  no  more  than  12  adult 
nonconditioned  cats  be  housed  in  the 
same  primary  enclosure  would  be 
retained  and  set  forth  in  proposed 
i  3  6(b)(2)  In  addition,  the  following 
restnctions  would  apply:  queens  in  heat 
could  not  be  housed  in  the  same  primary 
enclosure  with  sexually  mature  males, 
except  for  breeding;  queens  with  litters 
and  kittens  under  4  months  of  age  could 
not  be  housed  in  the  same  pnmary 
enclosure  with  any  other  adult  cats, 
except  when  maintained  in  a  breeding 
colony;  and  cats  with  a  vidous  or 


aggressive  disposition  would  have  to  be 
homed  separately. 

Id  I  3i)(o)(3).  we  are  proposing  to 
retain  the  current  requirement  that  a 
receptacle  with  litter  be  provided  to 
contain  excreta. 

The  current  standards  for  cats  in 
i  3.4(a)(2)(ii)  state  that  there  must  be  a 
solid  resting  surface  in  each  primary 
enclosure  that  «riU  comfortably  hold  all 
occupants  at  the  same  time,  and  that  the 
resting  surface  be  elevated  if  the 
enclosure  holds  two  or  more  cats.  We 
are  propoaing  to  require  in  i  3.6(bK4) 
that  ail  such  resting  surfaces  be 
elevated,  even  if  only  one  cat  is  in  the 
enclosure,  and  to  clarify  that  the  resting 
surfaces  not  be  counted  as  part  (A  the 
minimum  floor  space.  The  resting 
surfaces  would  have  to  be  impervious  to 
moisture,  and  would  have  to  be  either 
easily  cleaned  and  sanitized,  or  easily 
replaceable  when  soiled  or  worn. 

We  are  proposing  to  provide,  in 
S  3.6(b](5},  that  caU  in  mobile  or 
traveling  shows  or  acts  may  be  kept, 
while  the  show  or  act  is  traveling  from 
one  temporary  location  to  another,  in 
transport  containers  that  comply  with 
all  requirements  of  |  3.14  of  this  subpart 
other  than  the  marking  requirements  in 
S  3.14[a)(6l.  When  the  show  or  act  is  not 
traveling,  the  cats  would  have  to  be 
placed  in  primary  enclosures  that  meet 
the  minimum  reqaifcmeBts  of  S  3.A. 
Mobile  or  traveling  shows  and  acts 
normally  remain  in  one  location  for 
several  days  and  then  move  to  another 
location,  with  the  movement  taking  a 
day  or  less.  Becanse  the  animals  are  less 
subject  to  infnry  in  smaller  enclosures 
while  traveling,  we  would  allow  the  use 
of  transport  cages  during  this  time. 
When  not  traveling,  however,  the  cats 
would  have  to  be  placed  in  primary 
enclosures  that  comply  with  the 
minimum  space  requirements  and  other 
requirements  of  9  3-8- 

Additional  Primary  Enclosure 
Requirements  for  Doga 

In  proposed  S  3.6(c),  we  would  retain 
the  fonuias  hi  {  S.4(bK2)  of  the  current 
regulatioDS  lor  caknlatiBg  the  floor 
space  for  dogs  [(length  of  dog  in  inches 
+  e)  X  (length  of  dog  in  inches  +6)  = 
required  sqvare  faiches  of  fkrar  space; 
required  squne  iBcfaes/l44  =  required 
square  feet).  Because  of  the  great 
variation  in  size  and  body  coaformation 
among  the  various  species  of  dogs,  we 
believe  the  present  formula  for 
calculating  space  based  on  body  length 
is  more  appropriate  than  a  formula 
based  on  the  weight  of  the  dog.  Space 
requirements  based  on  weight  do  not 
allow  for  the  differences  in  body 
confonnation  among  different  breeds  of 
dogs,  such  as  bulldogs  and  whippets  or 


greyhounds.  Space  requirements  based 
on  body  length  do  allow  for  differences 
in  body  conformation  and  would 
therefore  be  retained  as  a  more 
appropriate  method  for  determining 
minimum  space  requirements.  We  are 
also  proposing  the  require  that  the 
minimum  height  of  a  primary  enclosure 
be  at  least  8  inches  above  the  highest 
point  of  the  body  (normally  the  ears)  of 
the  tallest  dog  in  the  enclosure  when 
standing  in  a  normal  position. 

As  with  cats,  nursing  mothers  would 
have  to  be  provided  with  additional 
space.  In  proposed  S  3.6(c)(l)(ii).  we 
would  require  that  each  bitch  with 
nursing  puppies  be  provided  with  an 
additional  amoimt  of  floor  space,  equal 
to  5  percent  of  her  minimum  Hoot  space, 
for  each  nursing  puppy  in  the  litter. 

In  S  3.4{b)(2)(ii)  of  the  current 
regulations,  requirements  are  set  forth 
for  dog  houses  with  chains  used  as 
primary  enclosures  for  dogs  kept 
outdoors.  In  S  3.6(c)(2)  of  die  proposed 
regulations,  we  would  expand  those 
regulations  and  would  apply  the 
expanded  regulations  to  apply  to  dogs 
that  are  tethered  by  any  means,  and  not 
just  by  chains.  We  woidd  retain  the 
current  requirement  that  a  dog  that  is 
tethered  be  kept  from  being  entangled, 
and  would  add  the  requirements  that  the 
dog  not  be  able  to  come  into  physical 
contact  with  other  dogs  in  the  housing 
facility,  and  be  able  to  roam  to  the  full 
range  of  the  tether.  We  would  retain  the 
current  requirement  that  the  tether  be  of 
the  type  coomionly  used  for  the  size  dog 
involved,  and  that  the  tether  be  attached 
to  the  dog  by  a  well-fitted  collar. 
Additionally,  we  {vopose  to  explicitly 
require  that  the  collar  must  not  cause 
trauma  or  faijury  to  the  dog.  The 
proposed  regulations  include  the 
following  examples  of  types  of  collars 
that  would  be  prohibited:  collars  made 
of  wire,  Qat  chains,  chains  with  sharp 
edges,  and  chains  with  rusty  or 
nonuniform  links.  As  in  the  current 
regulations,  the  tether  would  have  to  be 
at  least  three  times  the  length  of  die  dog 
as  measured  from  the  tip  of  its  nose  to 
the  base  of  its  tail  We  would  require 
that  the  tether  be  attached  to  the  front  of 
the  dog's  shelter  structure  or  to  a  post  in 
front  of  the  shelter  structure,  and  that  it 
allow  the  dog  convenient  access  to  the 
shelter  structure  and  to  food  and  water 
containers. 

We  are  also  proposing  that  dog 
housing  area  where  chains  or  tethers  are 
used  must  be  enclosed  by  a  perimeter 
fence  at  least  8  feet  in  height,  so  as  to 
protect  the  dogs,  to  contain  them,  and  to 
keep  animals  that  size  of  dogs,  racoons, 
and  skunks  from  going  through  or  under 


All  dogs  housed  m  the  same  pnmary 
enclosure  would  have  to  be  compauble. 
The  provision  in  S  3.4(b)(2)  limiting  to  12 
the  number  of  nonconditioned  adult 
dogs  permitted  to  be  housed  m  the  same 
primary  enclosure  would  be  retained  m 
proposed  {  3.6(c)(3).  Additionally,  that 
proposed  paragraph  would  contain  the 
following  provisions:  bitches  in  heat 
must  not  be  housed  m  the  same  pnmary 
enclosure  with  sexually  mature  males, 
except  for  breeding,  bitches  with  htlers 
must  not  be  housed  in  the  same  primary 
enclosure  with  other  adult  dogs,  and 
puppies  under  4  months  of  age  must  not 
be  housed  in  the  same  primary 
enclosure  with  adult  dogs,  except  when 
maintained  in  a  breeding  colony;  and 
dogs  with  a  vicious  or  aggressive 
disposition  must  be  housed  separately. 

We  are  also  proposing  to  provide,  in 
S  3.6(c)(4),  that  dogs  in  mobile  or 
traveling  shows  or  acts  may  be  kept, 
while  the  show  or  act  is  being 
transported  from  one  temporary  location 
to  another,  in  transport  containers  that 
comply  with  all  requiremenu  of 
proposed  i  3.14  of  this  subpart,  other 
than  the  marking  requirements  in 
S  3.14(a)(8).  When  the  show  or  act  is  not 
traveling,  the  dogs  would  have  to  be 
placed  in  primary  enclosures  that  meet 
the  minimum  requirements  of  }  3.6 
Mobile  or  traveling  shows  and  acts 
normally  remain  in  one  location  for 
several  days  and  then  move  to  another 
location,  with  the  movement  taking  a 
day  or  less.  Becanse  the  animals  are  less 
subject  to  injury  in  smaller  enclosures 
while  traveling,  we  would  allow  the  use 
of  transport  cages  during  this  time 
When  stopped  and  not  traveling, 
however,  the  dogs  must  be  placed  in 
primary  enclosures  that  comply  with  the 
minimum  space  and  other  requirements 
of  i  3.6.  As  explained  al>ove,  we  are 
also  proposing  similar  pro\'isions 
regarding  cats  in  mobile  or  Iravpjmg 
shows  or  acts. 

Variance 

We  understand  that  the  proposed 
minimum  space  requirements  for  dogs 
and  cats  might  require  persons  subject 
to  the  Animal  Welfare  regulations  to 
rebuild  or  remodel  their  facibties  and  to 
expend  previously  unanticipated  and 
unbudgeted  monies  for  new  primary 
enclosures  and  fixtures.  In  some 
instances,  major  structural 
modifications  might  be  required  to 
satisfy  the  proposed  space  requuements 
Until  the  necessary  adjustments  were 
made,  many  registrants  and  licensees 
would  not  be  in  compliance  with  the 
proposed  requirements. 

In  cases  where  the  effective  dale  of 
the  regulations  would  not  coincide  with 
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■  facility'i  n»cal  year,  wo  are  aware  that 
b)udK«t  planning  and  funding  procedurtu 
for  thr  nt'xt  fiscal  ypar  would  take  »ome 
time  Once  funds  havf  b»'en 
(ippropnaled.  facilities  would  r«quirfl 
additional  lime  to  make  the  necessary 
sp«(  n  modifications  To  allow  facilities 
sufficient  time  to  conform  with  the 
proposed  minimum  space  requiruments, 
we  are  proposing  to  in<.lutie  a 
me<.hrtnism  for  issuing  vanances  to 
ehgihle  persons    This  mechanism  would 
he  similar  to  that  already  in  place  for 
licensees  and  registrants  in  Subpart  E — 
Specificiitions  for  the  Humane 
Handling,  (".are.  Treatment  and 
Transportation  of  Marine  Mammals  ' 

A  "\anan(  e"  would  be  issued,  in 
wnlmg   bv  the  Aiiministrator  of  APHIS, 
aail  would  allow  an  eligible  registrant  or 
lu  ensee  to  continue  operating  even 
though  not  fully  in  compliance  with  the 
minimum  space  re<^uirement8  for  dogs 
and  cats,  including  minimum  space 
requirements  for  the  exercise  of  dogs 

The  variance  would  be  limited  in 
scope  both  as  to  time  and  to  the  primary 
enclosures  covered  by  It.  and  would 
sp«cify  the  portions  of  the  applicant's 
facilities  to  which  it  applied. 

Registrants  and  licensees  maintaining 
or  handling  dogs  or  eats,  having  dogs  or 
cats  on  their  premises  or  under  their 
control  or  supervision,  and  not 
complying  with  the  minimum  space 
requirements  proposed  m  |  3  ft.  could 
apply  for  ■  variance  Facilities  that  are 
under  construction  or  that  are  in  the 
design  or  preliminary  construction 
stages  on  the  date  these  regulations 
become  effective  would  not  be  eligible 
for  a  variance,  since  they  could  adapt 
their  construction  to  comply  with  them 
However,  a  facility  that  is  so  nearly 
complete  that  it  would  require 
substantial  modification  at  a  previously 
untjuiigeted  and  significant  cost  to  bring 
It  into  compliance  would  Imj  eligible  for 
a  variance 

A  variance  could  be  granted,  at  the 
sole  discretion  of  the  Administrator,  for 
up  to  2  years   We  believe  that  this 
would  allow  sufficient  time  for  a 
registrant  or  licensee  to  raise  the 
necessary  funds  and  to  contract  for  the 
required  work,  as  well  as  to  purchase 
whatever  fixtures  or  equipment  werf 
necessary  for  it  to  comply  with  the 
minimum  space  requirements  One 
exten.tioii  iif  up  to  1  year  could  be 
grar.led  tiy  the  .Administrator  if  he  or 
she  determined  that  it  was  nei  essary 
l)ased  upon  the  facts  presented  in  the 
application  for  extension  The  extension 
would  be  granted  if  justified  due  to 
unforeseen  situations  that  prevented  full 
compliance  during  the  variance  period. 
As  an  example,  unforeseen 
(  ir<  umslances  for  research  facilities 


could  be  nonallocation  of  public  funda 
to  make  the  necessary  expenditures. 

An  application  for  a  variance  would 
be  required  within  80  days  of  the 
effective  date  of  these  regulations  and 
would  have  to  be  In  writing.  According 
to  the  proposed  regulations,  it  must  list, 
in  detail,  specific  reasons  why  the 
vanance  was  being  requested,  and  each 
of  the  minimum  space  requirements  the 
facility  cannot  meet.  It  must  identify  the 
species  and  number  of  dogs  and  cats 
that  would  be  affected  by  the  vanance, 
and  must  state  the  amount  of  time 
necessary  for  the  applicant  to  come  Into 
compliance  and  the  estimated  cost  of 
compliance. 

We  are  pniposing  to  require  a 
statement  from  the  attending 
veterinarian  concerning  the  age  and 
health  status  of  the  dogs  and  cats 
affected  by  the  vanance.  and  addressing 
whether  granting  the  vanance  would  be 
detrimental  to  the  affected  dogs  and 
cats 

As  is  presently  the  case  for  marine 
mammals,  the  Administrator  could 
require  the  submission  of  an  outside 
independent  expert  report,  if  the 
Administrator  believes  It  would  assist 
him  or  her  in  determining  whether  the 
granting  of  ■  variance  would  be 
detnmental  to  the  health  and  well-being 
of  the  affected  dogs  and  cats.  The 
applicant  would  bear  the  cost  of  the 
expert  report. 

The  Administrator  would  grant  an 
application  for  a  variance  if  he  or  she 
determined  it  was  justified,  or  would 
deny  it  if  he  or  she  determined  that  it 
was  not  justified  or  that  granting  it 
would  be  detnmental  to  the  health  and 
well  being  of  the  dogs  and  cats  affected. 
The  grant  or  denial  would  be  In  wnting. 
The  applicant  could  request  that  the 
Administrator  reconsider  his  or  her 
decision  to  deny  an  application.  In 
accordance  with  the  requirements  of 
I  3.6(d)(4)  Similarly,  a  request  for  an 
extension  would  b«  granted  by  the 
Administrator  if  he  or  she  determined 
that  it  was  justified,  or  denied  if  he  or 
she  determined  that  it  was  not  justified 
or  that  granting  it  would  be  detnmental 
to  the  health  and  well  being  of  the  dogs 
and  cats  affected.  The  grant  or  denial  of 
the  extension  would  also  be  in  wnting. 
The  applicant  could  request  that  the 
Administrator  reconsider  his  or  her 
de<;ision  to  deny  an  application  for  an 
extension.  In  accordanc  e  with  the 
reiiuirements  of  |  3  6(d)(5]   If  the 
exten.tion  were  granted  upon 
reconsideration,  it  would  be  retroactive 
to  the  terminatiim  date  of  the  initial 
variance 

Variances  would  be  revocable  for  bad 
faith,  such  as  a  false  representation  in 
the  initial  application  or  in  the  request 


for  extension.  They  could  also  be 
revoked  if  the  purposes  for  which  they 
were  Issued  were  not  being  carried  out, 
or  if  detrimental  to  the  health  and  well- 
being  of  the  dogs  or  cats  affected. 

Exercise  and  Socialization  for  Dogs 

In  accordance  with  the  1985 
amendments  to  the  Act,  we  have 
developed  standards  for  the  exercise 
and  socialization  of  dogs  and  are 
proposing  a  new  (  3.7,  titled  "Elxercise 
and  socialization  for  dogs."  This  section 
would  be  divided  Into  four  subsections: 
social  contact  while  being  housed,  held, 
or  maintained,  release  for  exercise  and 
socialization;  methods  and  penod  of 
exercise;  and  exemptions  from  exercise. 

Social  Contact  for  Dogs 

Under  the  provisions  for  social 
contact  in  proposed  {  3.7(a),  we  would 
require  that  all  dogs  housed,  held  or 
maintained  by  any  dealer,  exhibitor,  or 
research  facility  be  maintained  In 
compatible  groups.  We  are  proposing 
exceptions  to  this  provision  however, 
for  certain  situation*  that  involve  either 
the  provisions  of  an  animal  care  and  use 
procedure  approved  by  a  research 
facility's  Committee,  or  the  health  and 
well-being  of  the  dogs.  Because  of  the 
social  nature  of  dogs,  we  are  also 
proposing  to  require,  with  similar 
exceptions,  that  all  dogs  be  able  to  see 
and  hear  other  dogs.  If  a  dog  is  unable  to 
see  and  hear  other  dogs  simply  because 
it  is  the  only  dog  in  a  facility,  we  would 
require  that  it  receive  positive  physical 
contact  with  humans  at  least  once  a 
day.  "Positive  physical  contact"  is 
defined  in  Part  1  as  "petting,  stroking,  or 
other  touching,  which  is  beneficial  to  the 
well-being  of  the  animal."  [See 
companion  docket  no.  88-013,  published 
elsewhere  in  this  issue  of  the  Federal 
Register  )  This  contact  would  have  to 
total  at  least  60  minutes  each  day  and 
could  be  given  in  one  or  more  periods. 

Release  fur  Exercise  and  Socialization 

Provisions  for  the  release  of  dogs  for 
exercise  and  socialization  are  set  forth 
in  proposed  |  3.7(b).  With  certain 
exceptions  that  are  explained  below,  we 
are  proposing  to  require  that  the 
following  categories  of  dogs,  if  housed, 
held,  or  maintained  by  any  dealer, 
exhibitor,  or  research  facility,  be 
released  at  least  once  a  day  for  exercise 
and  socialization:  (1)  Dogs  that  are  kept 
in  Individual  cages  or  that  are  kept 
individually  in  pens  or  runs  that  provide 
less  than  four  times  the  space  required 
for  that  dog,  and  that  do  not  allow  visual 
and  physical  contact  with  other  dogs, 
and  (2)  dogs  housed,  held,  or  maintained 
in  groups  that  are  not  provided  with  the 


greater  of  80  sq.  ft  of  space  or  150 
percent  of  the  minimum  space  require  J 
for  all  dogs  in  the  group.  In  some  cases, 
a  dog  could  be  physically  restricted  from 
other  dogs  and  still  receive  what  we 
consider  adequate  social  contact  with 
other  dogs.  For  instance,  the  required 
socialization  could  include  a  dog's  being 
able  to  nuzzle  another  dog  through  a 
chain  link  fence. 

However,  dogs  housed,  held,  or 
maintained  individually  would  not  have 
to  be  released  if  they  are  kept  in  pens  or 
runs  that  provide  at  least  four  times  the 
required  space  for  that  dog,  and  that 
allow  the  dogs  visual  and  physical 
contact  with  other  dogs.  Aiao,  in  certain 
cases,  the  approved  animal  care  and  use 
procedure  migbt  prohibit  the  dogs' 
release  for  exercise  and  socialization.  In 
those  cases,  the  dogs  would  have  to  be 
maintained  in  pens  or  runs  that  provide 
each  dog  with  at  least  twice  the 
minimum  floor  space  set  forth  in 
S  3.6(c)(l]  of  the  proposed  subpart  with 
regard  to  primary  enclosures.  The 
exercise  area  would  have  to  be  at  least 
80  square  feet,  except  that  the  area 
would  have  to  provide  each  dog  with  at 
least  twice  the  minimum  floor  space 
required  by  proposed  S  3.6(c)(1). 

Dogs  housed,  held,  or  maintained  in 
groups  would  not  have  to  be  released 
for  exercise  if  the  dogs  are  maintained 
in  pens  or  runs  that  provide  the  greater 
of  80  square  feet  or  150  percent  of  the 
space  each  dog  would  require  under 
proposed  S  3.6(c)(1)  if  maintained 
separately.  The  exercise  area  would 
have  to  be  the  greater  of  80  square  feet 
or  150  percent  of  the  minimum  space 
requirement  in  S  3.6(c)(1),  as  calculated 
for  all  dogs  in  the  exercise  area.  For 
example,  the  following  calculations 
might  be  used  in  the  case  of  six  beagles 
housed  together.  A  28-inch  beagle  would 
require  a  minimum  floor  space  of  8 
square  feet.  Therefore.  150  percent  of  six 
times  the  minimum  per-beagle 
requirement  of  8  square  feet  is  72  square 
feet.  Since  that  is  less  than  80  square 
feel  the  larger  space  would  be  required. 
We  believe  that  80  square  feet  is  a 
generally  accepted  minimum  standard, 
based  on  comments  we  received  from 
interested  parties  in  response  to  a 
request  for  information. 

The  exercise  period  for  all  dogs  that 
are  released  for  exercise  would  have  to 
be  at  least  30  minutes  each  day,  and 
could  be  provided  in  one  or  more 
release  periods.  The  consensus  of 
APHIS  veterinarians  with  training  and 
experience  in  the  care  of  dogs  is  that  30 
minutes  of  daily  exercise  is  a  reasonable 
minimum  for  maintenance  of  a  dog's 
health  and  well-being. 


Methods  of  Exercise 

Proposed  {  3.7(c)  provides  that  the 
method  or  type  of  exercise  or  release 
period  used  may  be  determined  by  the 
attending  veterinarian  and  may  consist 
of  one  or  more  methods.  Suitable 
methods  would  include:  walking  on  e 
leash;  release  into  a  room;  release  into  a 
run  or  pen  with  more  than  80  square  feet 
of  floor  space;  or  some  other  similar 
type  of  arrangement  While  forced 
exercise  methods  such  as  treadmills, 
carousels,  or  swimming  would  not  be 
prohibited,  they  would  not  be 
considered  acceptable  forms  of  exercise 
for  the  release  periods.  Congressional 
intent  with  regard  to  the  Act  was  to  give 
dogs  an  opportunity  for  exercise,  not  to 
force  them  to  exercise. 

Record  of  Exercise 

Under  proposed  S  3-7(d).  the  licensee 
or  registrant  would  have  to  keep  a 
record  of  each  dog's  release  for  exercise. 
These  records  would  be  subject  to 
APHIS  inspection. 

Exemptions  from  Exercise 

We  recognize  that  certain  situab'ons 
will  require  an  immediate  response  from 
facility  personnel  when  a  dog's  welfare 
requires  that  it  be  provided  less  than  the 
minimum  standards  for  release  for 
exercise.  We  are  therefore  including  a 
provision  in  proposed  S  3.7(e)  that 
would  authorize  an  attending 
veterinarian  to  exempt  or  restrict  a 
particular  dog  from  its  required  exercise 
and  social  release  period,  if  he  or  she 
determines  that  it  is  necessary  to  do  so 
for  the  dog's  health,  condition,  or  well- 
being.  The  exemption  would  have  to  be 
recorded  by  the  attending  veterinarian, 
who  would  be  required  to  review  the 
grant  of  exemption  at  least  every  30 
days  to  determine  if  it  is  still  warranted. 

Feeding 

In  proposed  8  3.8(a),  concerning 
feeding  requirements  for  dogs  and  cats, 
we  are  proposing  to  make  minor 
changes  to  the  feeding  requirements  in 
current  §  3.5(a).  In  addition  to  tfie 
current  pjrovisiona,  we  would  require 
that  food  given  to  a  dog  or  cat  be 
appropriate  for  the  animal's  age. 

We  are  proposing  to  make  minor 
additions  in  §  3.a(b)  to  clarify  that  food 
receptacles  most  be  used  for  dogs  and 
cats,  and  must  be  located  so  as  to 
minimize  contamination  by  pests  as  well 
as  by  excreta,  and  so  as  to  be  protected 
from  rain  or  snow.  Feeding  pans  would 
either  have  to  be  made  of  a  durable 
material  that  can  be  easily  cleaned  and 
sanitized  or  be  disposable  and 
discarded  after  each  use.  We  are 
proposing  to  require  that  food 


containers  that  are  not  discarded  be 
cleaned  daily  and  be  sanitized  before 
being  used  to  feed  a  different  dog  or  cat 
or  social  grouping  of  dogs  or  cats,  and 
as  currently  required,  he  sanitized  at 
least  once  every  two  weeks.  Self-feeders 
for  the  feeding  of  dry  food  would  have 
to  be  cleaned  and  sarutized  regularly. 
Measures  would  have  to  be  taken  to 
prevent  molding,  detenoration.  and 
caking  of  the  food.  Any  of  the 
sanitizabon  methods  allowed  m 
proposed  S  3.10(b)(3)  could  be  used  for 
the  sanitizabon  required  in  proposed 
5  3.8. 

Watering 

Currently,  |  3.6  contains  provisions 
for  offering  Uquids  to  dogs  and  cats  and 
for  the  cleaning  and  disinfection  of 
watering  receptacles.  Section  3.9  of  the 
proposed  rule  would  continue  to  require 
that  potable  water  be  offered  at  least 
twice  daily,  if  it  is  not  contmually 
available,  and  would  add  the 
requirement  that  water  receptacles  be 
sanitized  before  being  used  to  water  a 
different  dog  or  cat  or  social  9t>uping  of 
dogs  or  cats. 

Cleaning  of  Primary  Enclosures 

We  are  proposing  to  revise  and 
reword  the  provisions  in  current  §  3.7. 
and  to  include  them  in  proposed  {  3.10. 
to  clarify  the  intended  requirements  for 
sanitation  and  other  forms  of  hygiene. 
The  revised  section  would  be  titled 
"Cleaning.  Sanitization.  Housekeeping, 
and  Pest  Control." 

Currently,  {  3.7(a)  requires  that 
excreta  must  be  removed  from  a  primary 
enclosure  "as  often  as  necessary  to 
prevent  contamination  of  the  dogs  or 
cats  contained  therein  and  to  reduce 
disease  hazards  and  odors."  This 
wording  has  resulted  in  differences  of 
opinion  between  inspectors  and 
regulated  persons  as  to  what  constitutes 
"as  often  as  necessary  "  Therefore,  in 
§  3.10(a),  we  are  proposing  to  change 
this  wording  to  require  that  excreta  and 
food  waste  be  removed  from  primary 
enclosures  or  from  under  pnmsry 
enclosures  at  least  daily  and  as  often  as 
necessary.  This  daily  cleaning 
requirement  would  apply  to  all  types  of 
housing  facilities  and  to  primary 
enclosures  with  gnll-type  floors,  and  to 
the  ground  areas  under  raised  runs  with 
wire  or  slatted  floors.  Our  expenence 
indicates  that  daily  cleaning  is 
necessary  to  prevent  the  accumulation 
of  feces  and  food  waste  and  to  reduce 
disease  hazards,  pests,  insects,  and 
odors.  We  are  also  proposing  to  require 
that  when  a  primary  enclosure  is 
cleaned  by  steam  or  water,  any  dog  or 
cat  in  the  enclosure  be  removed  during 
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th«  cleaning  procett.  to  prevwiit  the 
animal  fn)m  beirm  Involuntarily  wrttfd 
or  m|urrd 

Sanitixatiun  of  Primary  Enclonnrfi  ami 
Fi'^hJ  ami  Wattfr  Rt^^'plLiclea 

The  prDvisiiini  of  prupoted  |  3  10(b) 
ri»KHrdin}<  •anitixation  of  primary 
(•nci()«ur«i  and  food  and  watrr 
rtt<;eptai-le»  would  \>ti  basically  th*  »rtme 
as  thos«  m  |  J^lb)  of  the  curn-nl 
requirwmenls.  except  that  we  would 
allow  the  option  of  lanitinrig  with  live 
gleam  under  pre»«ur«  Additionally,  we 
would  make  minor  editorial  (  hmiges  to 
the  current  regulations 

In  proposed  )  3  10(c),  we  would  rwvise 
and  reword  f  3  7(c)  of  the  current 
rf«nlation8  rt'garding  housekeeping  to 
I  Ifinfy  that  p<irnKrnph  s  intt>nt    The 
currt'iit  remilHtiims  require  thai  premises 
be  kept  free  of  trish  accumulations  and 
be  kept  cli-an  enough  and  in  good 
enough  repair  to  protect  the  animals  and 
f,i(  ililii'e  thi-  h  isbiindry  practices 
rt'ijuired  by  Stib;)rtr1  3  uf  the  r»'Kultitions 
VV«  wii  ilil  ret.iiii  the  current 
rvijui.eiT.enti.  bill  would  add  lanxunxe 
to  cliirify  th.il  one  of  the  aims  <'f  ihe 
hou84-kt"epin><  provisions  is  tn  ki'-'p 
prem:Hf>t  rudi-nl  free,  additiuntiily    we 
would  sfvecify  wh.it  we  would  require  as 
Xood  huuseket-pinn  practues    VV  e  would 
S(>e(  ify  that  prfir.iHes  must  be  kept  free 
uf  a(  <  ijmul.iiioris  "f  trash,  junk,  waste 
pn)dui  ts.  and  di'i(  arded  matter  such  as 
wo<.)d.  lirlcks,  anil  abandoned  cars 
Weeds,  grasses    and  bushes  would  have 
to  Im"  controlled  so  as  to  fui:ilitale 
cleaninjj  and  pest  control,  and  to  protect 
Ihe  At^v,'*  and  i  ats  health  and  well  beinj? 
from  hat<*rds  sue  h  as  fox  tails,  burrs. 
sharp  twi){s,  and  flrtis. 

f'vat  Co/Ur\>i 

The  provisions  of  proposed  |  3  10(d) 
ntnardinjj  pest  contnil  would  be 
l)asically  Ihe  same  as  those  in  |  3  "(d)  of 
the  current  requirements  We  are 
proposing  Slime  minor  revisions  to 
simplify  Ihe  languaj^e  used  We  are  also 
proposing  to  clarify  that  a  pest  control 
(ironram  is  necessary  to  promote  the 
health  and  well  being  of  the  dogs  and 
cats  at  a  facility  and  to  redu<;e 
contamination  by  pests  in  animal  arvas 

FmpIi'^rfH 

Current  |  3  8  requires  that  there  be  a 
sufficient  number  of  employees  to 
tnamtain  the  prescrdied  level  of 
husbandry  practices  required  by 
Subpart  A  and  that  husbandry  practices 
be  under  the  supervision  of  an  animal 
(  aretuker  with  a.  background  in  animal 
husbandry  or  care  We  are  proposing 
minor  revisions  to  this  section  in 


prop<js«Ki  I  3.11  to  m«ke  clear  that  this 
requirement  is  impos«d  upon  every 
p«'rson  subject  to  the  regulations  and 
that  the  burden  of  venfylng  and 
ensuring  that  the  supervisor  and  other 
employees  are  appropnately  qualified  is 
on  the  employer  subject  to  the 
regulations.  We  are  not  proposing  to 
prt»8c.nt)e  a  specific  number  of 
employees  for  each  facility,  because  the 
number  of  employees  needed  will  vary 
according  to  the  sire  and  configuration 
of  the  facility,  and  according  to  the 
number  and  typ«  of  animals  housed 
there  We  would  require  that  a  facility 
have  enough  employees  to  carry  out 
proper  feeding,  cleaning,  observation, 
and  other  generally  accepted 
pn)fe»sional  and  husbandry  practices 

Soiiul  Crvupirijf 

We  are  pn)poBing  to  slightly  revise 
current  §39  regarding  social  grouping  of 
dogs  and  cats  in  order  to  rvduce  the 
stress  suffered  by  certain  dogs  and  cats 


I'ndtT  proposed  |  3  1.II 


luuld 


allow  dogs  and  ( <its  to  be  maintained 
together  in  'he  same  primary  eni  losure. 
or  to  \>e  maintained  in  the  sdrnf  primary 
enclosure  with  other  species  of  animals, 
if  they  are  compdt.uli    The  present 
regulations  require  that  dugs  and  cats  be 
kept  separate  from  each  other   and  from 
other  animals  r«-gHrdU'8S  of  how  well 
they  get  along  together,  or  whether  they 
are  distressed  by  separation  because 
they  have  been  raised  together  and  are 
compatible  If  dogs  and  cats  are  not 
( iimpatible  with  each  other  or  with 
other  animals,  keeping  them  in  the  same 
primary  enclosure  would  continue  to  be 
prohibited 

Trtinsportatjon  Slandarda 

Consignments  to  Cramers  and 
Intermediate  Handlers 

The  current  obligations  imposed  upon 
earners  and  intermediate  handlers 
(defined  in  Part  1  of  the  regulations) 
would  be  expanded  to  ensure  the  well- 
being  of  dogs  and  cats  dunng  transport 
in  commerce  Certain  prerequisites  must 
be  satisfied  before  carriers  and 
intermediate  handlers  may  accept  dogs 
and  cats  for  transport  in  commerce. 
Additionally,  the  earners  and 
intermediate  handlers  had  certain  duties 
to  fulfill  after  the  shipment  has  reached 
its  destination.  Various  obligations  are 
presently  contained  in  current  il  3  11 
and  3  14.  We  are  pmposing  to 
consolidate  them  in  one  section, 
proposed  f  3  13,  and  to  add  some 
additional  ones  that  are  necessary  for 
the  uogs'  and  cats'  welfare 

The  reader  should  note  that  our 
proposed  regulations  do  not  specifically 
refer  to  operators  of  auction  sales. 


unlike  the  current  regulaUons.  The 
definition  of  the  term  "dealer"  was 
amended  in  1976  to  Include  any  person 
who  "negotiates  the  purchase  or  sale"  of 
animals  for  research,  teaching, 
exhibition,  or  use  as  a  pet.  Operators  of 
auction  sales  are  therefore  dealers. 
However,  we  did  not  remove  the 
reference  to  Ihem  in  the  1977 
amendments  to  the  regulations.  We  are 
proposing  to  do  so  now,  to  clarify  the 
regulations.  Accordingly,  all  references 
to  dealers  in  the  regulations  would 
include  operators  of  auction  sales. 

We  would  remove  from  the 
regulations  the  requirements  that 
certifications  accompanying  shipments 
of  dogs  and  cats  include  an  "assigned 
accreditation  number"  (as  provided  in 
current  (  3  11(c)(4)),  because  the 
program  under  which  accreditation 
numbers  are  assigned  has  not  been 
implemented. 

Pniposed  S  3.13(c)  would  require  that 
written  instructions  concerning  food  and 
water  requirements  for  each  dog  and  cut 
in  the  shipment  be  securely  attached  to 
the  out.iide  of  the  pnmary  enclosure 
before  a  camer  or  intermediate  handler 
can  accept  it  for  tran.sport.  This 
requirement  is  contained  in  current 
J  3  14(d)  The  instructions  would  have  to 
be  easily  noticed  and  read.  Current 
J  3  14  also  requires  that  adult  dogs  and 
cats  be  given  food  at  least  once  every  24 
hours  after  acceptance  for 
tran.sportation.  and  water  at  least  once 
every  12  hours  after  acceptance  for 
transportation  It  is  conceivable  under 
these  regulations  that  a  dog  or  cat  could 
have  been  fed  up  to  24  hours  before 
iH'ing  consigned  for  transport  in 
commerce  and  would  then  not  be 
offered  f(x>d  for  another  24-hour  period. 
To  avoid  this  occurrence,  we  are 
pmposing  to  add  a  certification 
requirement  to  proposed  {  3.13(d)  that 
would  require  that  a  earner  or 
intermediate  handler  not  accept  a  dog  or 
cat  for  transport  in  commerce  unless 
certification  by  the  consignor 
accompanies  the  animal  and  specifies  in 
writing  the  date  and  time  each  dog  and 
cat  was  last  provided  food  and  water 
before  acceptance  for  transport. 
Proposed  |  3.16  would  require  that  the 
time  periods  for  feeding  and  watering 
the  dogs  after  acceptance  for  transport 
begin  with  the  time  of  the  last  feeding 
and  watenng  before  acceptance  for 
transport.  To  avoid  situations  where  the 
carrier  or  intermediate  handler  would 
have  to  provide  food  and  water 
immediately  after  accepting  the  animals, 
we  would  require  that  the  certification 
also  state  that  the  dogs  and  cats  were 
provided  water  within  the  4  hours 
before  delivery  to  the  carrier  or 


intermediate  handler,  and  were 
provided  food  within  12  hours  before 
delivery  to  the  carrier  or  intermediate 
handler. 

Carriers  and  intermediate  handlers 
would  not  be  allowed  to  accept  dogs 
and  cats  for  transport  unless  the 
certification  described  above  is  signed 
and  dated  by  the  consignor,  and  the 
time  of  the  execution  of  the  certification 
IS  included.  This  certification  as  well  as 
others  required  in  proposed  S  3.13  would 
have  to  include  the  tag  number  or  tattoo 
assigned  to  each  dog  and  cat  under 
5  2.50  of  the  regulations. 

The  certifications  of  the  consignor 
regarding  the  acclimation  of  a  dog  or  cat 
to  lower  temperatures  than  those 
prescribed  in  current  SS  3.16  and  3.17  of 
the  regulations  (included  in  proposed 
§$  3.18  and  3.19)  would  be  clarified. 
Proposed  {  3.14(0  would  clarify  the 
provisions  in  S  3.11(c)  to  require  that  the 
temperatures  to  which  a  dog  or  cat  is 
exposed  must  meet  generally  accepted 
temperature  ranges  for  the  age, 
condition,  and  breed  of  the  animal,  even 
if  it  is  acclimated  to  temperatures  lower 
than  those  prescribed  in  the  regulations, 
A  carrier  or  intermediate  handler  would 
not  be  permitted  to  expose  a  dog  or  cat 
to  temperatures  lower  than  those 
prescribed  by  the  regulations,  unless  a 
veterinarian  certifies  that  the  animal  is 
acclimated  to  such  lower  temperatures, 
and  unless  the  veterinarian  includes  in 
the  certification  the  minimum 
temperature  to  which  the  animal  may  be 
exposed. 

Proposed  S  3,13(g)  would  retain  the 
provision  in  current  S  3,ll(d)  that 
requires  the  carrier  or  intermediate 
handler  to  attempt  to  notify  the 
consignee  of  the  arrival  of  the  animal 
upon  arrival  and  every  6  hours  after 
arrival.  Proposed  fi  3.13(g)  would  also 
include  limitations  on  how  long  a  dog  or 
cat  can  be  held  at  a  terminal  facility 
while  waiting  to  be  picked  up  by  the 
consignee,  l^e  same  time  limitations  are 
imposed  under  Part  2  of  the  regulations, 
5  2,80,  "CO.D.  shipments"  (see 
companion  docket  no,  88-014,  published 
elsewhere  in  this  issue  of  the  Federal 
Register],  so  that  the  carrier  or 
intermediate  handler  must  attempt  to 
notify  the  consignee  for  24  hours  after 
arrival,  then  must  return  the  animal  to 
the  consignor  or  to  whomever  the 
consignor  designates  if  the  consignee 
carmot  be  notified.  If  the  consignee  is 
notified  and  does  not  take  physical 
delivery  of  the  dog  or  cat  within  48 
hours  of  notification,  the  carrier  or 
intermediate  handler  must  likewise 
return  the  animal  to  the  consignor  or  to 
whomever  the  consignor  designates. 
Proposed  S  3,13(g)  would  also  require 


that  carriers  and  intermediate  handlers 
continue  to  maintain  dogs  and  cats  in 
accordance  with  generally  accepted 
professional  and  husbandry  practices  as 
long  as  the  animals  are  in  their  custody 
and  control  and  until  the  animals  are 
delivered  to  the  consignee  or  to  the 
consignor  or  to  whomever  the  consignor 
designates.  We  would  require  that  the 
carrier  or  intermediate  handler  obligate 
the  consignor  to  pay  for  expenses 
incurred  by  the  carrier  or  intermediate 
handler  in  retxuTung  the  animal  to  the 
consignor. 

All  of  these  certifications  and 
notification  requirements  would  help 
minimize  and  alleviate  many  of  the 
stresses  of  travel  for  dogs  and  cats  and 
accordingly  are  necessary  for  their 
general  welfare  and  well-being. 

Primary  Enclosures  Used  to  Transport 
Dogs  and  Cats 

We  are  proposing  to  reformat  current 
S  3.12,  which  concerns  primary 
enclosures  used  to  transport  dogs  and 
cats,  and  to  move  those  provisions  to 
proposed  S  3,14,  Additionally,  we  are 
proposing  to  revise  the  contents  of 
several  paragraphs  in  the  section,  and 
add  requirements  for  surface 
transportation.  When  the  transportation 
standards  were  rewritten  in  1978  to 
incorporate  the  1976  amendments  to  the 
Act  concerning  the  commercial 
transportation  of  animals,  the  existing 
standards  for  surface  transportation 
were  inadvertently  omitted.  Since  that 
time,  the  standards  have  pertained  to 
the  commercial  transportation  by 
common  carrier  and  only  a  few 
subsections  have  pertained  to  surface 
transportation  by  private  vehicle.  This 
omission  has  caused  numerous 
difficulties  in  the  enforcement  of 
standards  regarding  surface 
transportation  of  dogs  and  cats,  and  in 
the  prosecution  of  persons  who  have 
improperly  handled  and  transported 
dogs  and  cats  by  private  surface  vehicle. 
We  are  therefore  proposing  to  reinstate 
the  surface  transportation  standards 
that  were  inadvertently  omitted  in  1978, 

We  would  require  in  S  3.14(a)  that 
dogs  and  cats  be  shipped  in  primary 
enclosures.  In  addition  to  the 
requirements  in  current  §  3.12(a) 
regarding  construction  of  primary 
enclosures  used  for  transportation,  we 
are  proposing  to  require  in  {  3.14(a)  that 
the  primary  enclosiuc  be  constructed  so 
that:  (1)  The  animal  being  transported  is 
at  all  times  securely  contained  within 
the  enclosure  and  cannot  put  any  part  of 
its  body  outside  of  the  enclosure  in  a 
way  that  could  injure  the  animal  or 
people;  (2)  any  material  used  in  or  on 
the  enclosure  is  nontoxic  to  the  animal; 
and  (3)  if  a  slatted  or  wire  mesh  floor  is 


used  in  the  enclosure,  it  be  constructed 
so  that  the  animal  cannot  put  any  part  of 
its  body  through  the  spaces  between  the 
slats  or  through  the  holes  in  the  mesh. 
Unless  the  dogs  and  cats  are  on  raised 
floors  made  of  wire  or  other  nonsolid 
material,  the  primary  enclosure  would 
have  to  contain  enough  previously 
unused  litter  to  absorb  and  cover 
excreta. 

In  addition  to  retaining  the  cleaning 
and  sanitization  requirements  that 
currently  appear  in  {  3.12(e).  we  would 
also  require  in  proposed  $  3.14(b)  that  if 
the  dogs  or  cats  being  transported  are  in 
transit  for  more  than  24  hours,  either  the 
enclosures  be  cleaned  and  the  litter 
replaced,  or  other  means,  such  as 
moving  the  animals  to  a  different 
enclosure,  be  used  to  prevent  the  soiling 
of  the  dogs  or  cats  by  body  v\aste8. 

In  proposed  §  3.14(c),  v\e  set  forth 
ventilation  requirements  more 
restrictive  than  those  in  the  current 
regulations  by  removing  two  of  the 
current  options  for  primary  enclosure 
configurations  with  regard  to 
ventilation.  The  current  regulations 
allow  the  primary  enclosures  to  have 
ventilation  opemngs  on  either  two, 
three,  or  four  sides.  Studies  made  by  the 
Civil  Aeromedical  Institute,  Federal 
Aviation  Administration.  Oklahoma 
City,  OK.  indicate  that  maximized 
ventilation  with  regard  to  transportation 
crates  is  beneficial  to  the  well-being  of 
dogs,  by  allowing  them  to  adjust  better 
to  the  high  temperatures  and  humidity 
encountered  when  shipped  in  warm 
weather.  These  studies  also  indicate 
that,  within  reason  and  for  short  periods 
of  time,  increased  ventilation  in 
transportation  crates  is  not  detrimental 
to  dogs  during  cold  weather.  Therefore, 
we  are  proposing  to  require  that  there  be 
ventilation  openings  on  each  of  the  four 
walls  of  primary  enclosures  used  to 
transport  dogs  and  cats,  and  that  the 
ventilation  openings  total  at  least  8 
percent  of  the  total  surface  of  each  wall, 
with  the  total  combined  surface  area  of 
the  ventilation  ojjenings  comprising  at 
least  14  percent  of  the  total  combined 
surface  area  of  all  the  walls  of  the 
primary  enclosure. 

Section  3.12(h)  of  the  current 
regulations  requires  that  a  pnmary 
enclosure  that  is  permanently  affixed  to 
a  primary  conveyance  so  that  the  front 
opening  of  the  enclosure  is  its  only 
source  of  ventilation  must  face  either 
the  outside  of  the  conveyance  or  an 
unobstructed  aisle  or  passageway. 
Because  primary  enclosures  that  open 
directly  to  the  outside  of  the  conveyance 
may  expose  the  animals  in  the  enclosure 
to  the  elements,  we  are  proposing  in 
§  3.14(c)(3)  to  require  that  enclosures 
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with  a  fruni  opciung  open  only  to  an 
unobstructed  aiile  or  p«Mageway.  We 
ar«  also  proposing  In  |  3.14(c)(3)  to 
require  thai  the  vflntiUuun  upentngs  of 
primary  enclosures  permanently  alTixed 
t)  a  convpya.'ice  be  covered  with  bar*, 
mesh,  or  smooth  expanded  metal  havlixg 
air  spaces.  Under  the  current 
rwgdlations,  t  3  12(b)  requires  that  live 
doRS  or  cuts  friinsporffd  in  the  same 
primary'  eiii  losure  be  of  the  same 
8pecies  and  b«*  maintained  in 
compatible  groups.  We  are  proposing  to 
retain  this  wording  in  pmposed 
I  3.14(d).  with  the  added  prf)vision  that 
dogs  and  cats  that  are  pnvate  pets,  are 
of  comparahlt!  size,  and  are  compatible, 
n;uy  be  transported  together  in  the  same 
primary  enrlosure  Based  on  oiir 
observH'ions  of  shipmen's  of  do«^  and 
cats  and  nn  information  received  from 
pet  owners  and  dealers,  wp  have 
defemimed  thrtt  shippinx  companion 
Hnimals  individually  may  cause  them 
more  stress  'htin  8hippm>i  them  together 

We  art-  also  proposing  in  I  3  14(d) 
that;  (1)  Puppies  or  kittens  1»0  dnvs  of 
dUe  of  lebs  may  not  be  trHnsp«irte<l  In  the 
same  pnmary  enrloaure  with  adult  dogs 
or  cats  other  than  their  dams;  (2)  dogs  or 
cats  that  are  aggressive  or  vicious  must 
be  transported  Individually  in  a  primary 
t  ncloaure;  and  (J)  female  dogs  or  cats  in 
season  (estrvs)  must  not  b«  transported 
in  the  same  pnmary  enclosure  with  any 
male  dog  or  cat. 

The  rvqulrement  in  i  3  12(c)  that  each 
dog  or  cat  transported  in  a  primary 
encloaure  have  sufficcnt  space  to  turn 
about  fr««ly  in  a  atantUng  poaition.  and 
to  sit.  and  lie  in  a  natural  poaition  would 
b«  retamed  and  moved  to  propoaed 
J3  14(e|(l| 

Transportation  by  Air 

Becausa  certain  rcquinnnenta  for 
primary  encloaures  uaad  in  lurfaca 
trnnsportatkon  wer«  omitled  from  lh« 
1978  r«vislona  to  th«  rvgulationa.  tiia 
proviBiooa  ax  current  |  3.12(d)  r«fardu>f 
the  number  of  animala  that  may  b« 
transported  In  a  primary  encloaure  ar« 
designed  only  for  air  trans  porta  tioo.  We 
are  therefore  propoaing  to  act  forth  tha 
provisions  of  currant  i  3.12(d).  with 
some  amendments.  In  propoaad  |  3.14(f). 
titled  Transportation  by  air."  We  are 
proposing  that  a  maximum  of  two  live 
dogi  or  cats.  6  months  of  ag«  or  more. 
that  are  comparable  m  sua.  may  b« 
transported  in  the  sama  prunary 
enclosure  when  shipped  by  air.  The 
present  standard  allows  only  ona  dog  or 
cat.  6  months  or  more  of  age.  to  a 
container.  AJthough  tha  currant 
regulations  were  establiah  to  minimize 
stress  on  animals  being  shipped,  we 
have  determined  from,  our  obaarvatiuns 
at  airports,  and  from  oiformation 


racaived  from  pet  owners  arvd  dealers, 
that  it  ia  often  more  streaafuJ  for  a  dog  or 
cat  to  travel  alooa  than  in  an  encloaure 
with  a  companion  animal. 

We  are  alao  propoaing  that  a 
maximum  of  two  live  puppies,  8  weeks 
to  e  months  of  age.  of  comparable  size, 
and  weighing  over  20  lb  (9  kg)  each  may 
be  transported  in  the  same  pnmary 
enclosure.  Present  standarda  allow  only 
one  such  puppy  per  primary  eocloaure. 
The  present  standards  also  allow  only 
two  live  puppies  and  kittens.  8  weeka  to 
6  months  of  age.  but  not  weighing  over 
20  lb  (9  kg]  each,  to  be  shipped  in  the 
same  primary  encloaure.  We  are 
proposing  that  it  be  permissible  to 
transport  a  maximum  of  three  such 
puppies  or  kittens  in  the  same  pnmary 
enclosure.  As  we  noted  above,  we 
believe  it  is  appropnate  to  allow  an 
animal  being  shipped  the  opportunity  for 
companionship,  and  the  small  size  of  the 
animals  described  by  this  provision 
would  allow  three  animals  to  be  shipped 
comfortably  in  standard  air  shipping 
enclosure*.  In  propoaed  |  3.14(f)(4),  we 
would  retam  the  provision  in  current 
I  3  12(d)  that  weaned  puppies  or  kittens 
less  than  8  weeks  old  and  of  comparable 
size,  or  puppies  or  kittens  that  are  less 
than  8  weeks  old  and  are  littermates 
accompanied  by  their  dam.  may  be 
shipped  m  the  same  pnmary  encloaure 
to  research  facilities.  This  proriaion  la 
limited  to  research  facilities  by  the  AcL 

Transportation  by  Surface  Vehicle 

We  are  proposing  to  add  a  new 
I  3  14(g)  regarding  tranaportatuHi  by 
surface  vehicle.  These  proviaions  would 
reinstate  pnmary  encloaure 
requirements  that  were  inadvertently 
omitted  whan  the  standarda  for  the 
commerual  tianaportation  of  doga  and 
cats  were  revised  in  1978.  We  are 
proposing  that  a  maximum  of  four  dogs 
or  cats  may  be  transported  m  the  same 
pnmary  encloaure  when  shipped  by 
surface  vehicle,  provided  all  other 
tranaporlatioD  requirements  in  proposed 
i  3.14  ar«  compUed  with.  We  would 
allow  shipment  of  more  dogs  and  cats  m 
surface  vehicle  encloaures  than  m  air 
shipping  enclosures  for  stiveral  reasons. 
First,  standard  encloaurea  for  surface 
transportation  are  larger  than  than  thoae 
customarily  used  for  air  tranaportatioo. 
Additionally,  when  ammala  are 
transported  by  surface  vehicle,  there  is 
more  opportunity  for  the  driver  or 
another  person  to  check  on  the  animala 
to  enaure  that  their  health  is  being 
mamtained  and  that  the  animala  are 
compatible. 

Weaned  live  puppies  or  kittens  less 
than  8  weeks  of  age.  or  puppies  or 
kittens  that  are  less  than  8  weeks  of  age, 
are  littermatas,  and  are  accompanied  by 


their  dam.  would  be  permitted  to  be 
transported  in  the  same  primary 
encloaure  when  shipped  to  ■  research 

facility,  including  federal  research 
facilities. 

Documents  Accompanying  Animals 

Proposed  t  3.14(h)  would  require  that 
shipping  documents  accompanying  the 
shipments  either  be  maintained  by  the 
operator  of  the  conveyance  or  be 
securely  attached  in  a  readily  accessible 
manner  to  the  outside  of  the  primary 
enclosures  in  a  way  that  allows  them  to 
be  detached  for  examination  and 
securely  reattached.  Instnictiona  for 
food  and  water  and  for  adniinistration 
of  drugs,  medication,  and  other  special 
care  would  have  to  be  attached  to  each 
primary  enclosure  in  a  manner  that 
makes  them  easy  to  notice,  to  detach  for 
examination,  and  to  reattach  securely. 

Primary  Conveyances 

To  protect  the  health  of  dogs  and  cats 
during  transportation  in  conunerce.  the 
regulations  m  current  S(  3.16  and  3.17 
prohibit  animals  in  transporting  devices 
or  holding  areas  of  terminal  facilities 
from  being  subjected  to  temperatures 
above  or  below  a  specified  range. 
Temperature  is  also  of  concern  when 
animals  are  being  transported  in  the 
cargo  spaces  of  primary  conveyances. 
Until  1978.  requirements  concerning 
allowable  temperatures  in  primary 
conveyances  were  included  in  |  3.13  of 
the  regulations.  However,  these 
requirements  were  inadvertently 
omitted  from  the  regulations  during  the 
last  major  revision  in  1978. 

The  intervening  years  have 
demonstrated  the  need  to  reinstated 
these  requirements  for  two  priiu:ipal 
reasons:  (1)  The  current  requirements 
concerning  tempers tures  in  primary 
conveyances  are  inconsistent  because 
dogs  and  cats  in  transporting  devices 
and  m  holding  areas  of  terminal 
faciUties  must  not  be  exposed  to 
temperature  outside  a  specified  range. 
but  dogs  and  cats  in  animal  cargo 
spaces  of  primary  conveyance — mamly 
cars  and  trucks — are  not  afforded  the 
the  same  protection;  a/Kl  (2)  as  air 
freight  rates  have  risen  dramatically 
during  this  time,  iiureasing  numbers  of 
animals  are  being  shipped  by  surface 
transportation — some  for  very  long 
distances — with  no  provision  that  the 
animals  are  not  subjected  to  extremes  of 
temperature. 

Under  the  requirements  for  air 
transportation  m  proposed  |  3.15(d).  we 
would  specify  that  during 
transportation,  including  tune  spent  on 
the  ground,  hve  dogs  and  cats  must  be 
transported  m  cargo  areas  that  are 


heated  or  cooled  as  needed  to  maintain 
the  required  ambient  temperature.  The 
cargo  areas  would  also  have  to  be 
pressurized  while  the  conveyance  is  in 
the  air.  In  proposed  S  315(e),  we  would 
require  that  during  surface 
transportation,  auxiliary  ventilation, 
such  as  fans,  blowers  or  air 
conditioning,  be  used  in  animal  cargo 
spaces  containing  live  dogs  or  cats  when 
the  ambient  temperature  within  the 
animal  cargo  space  is  85  °F  (29.5  °C)  or 
higher.  Additionally,  the  ambient 
temperature  would  not  be  permitted  to 
exceed  95  °F  (35  °C)  at  any  time;  nor  to 
exceed  85  T  (29.5  "C)  for  a  period  of 
more  than  4  hours;  nor  to  fall  below  45 
°F  (7.2  °C)  for  a  period  of  more  than  4 
hours;  nor  to  fail  below  35  T  (1.7  X)  at 
any  time.  We  are  proposing  to  add 
requirements  in  proposed  S  3.15(c)  that  a 
primary  conveyance  in  a  way  that 
provides  protection  from  the  elements. 
Current  (  3.13(f)  requires  that  dogs  and 
cats  not  be  transported  with  any 
material,  substance  or  device  that  may 
reasonably  be  expected  to  harm  the 
animals.  In  proposed  S  3.15  (h).  we 
would  clarify  the  intent  of  that 
requirement  to  indicate  that  the 
material,  substance  or  device  must  not 
accompany  the  animals  only  the 
shipment  is  conducted  "in  a  such  a 
manner"  that  might  be  reasonably  be 
expected  to  harm  the  dogs  and  cats. 

Food  and  Water  Requirements 

Requirements  regarding  food  and 
water  for  dogs  and  cats  being 
transported,  currently  contained  in 
S  3.14,  would  be  set  forth  in  proposed 
§  3.16.  We  would  remove  the  provision 
concerning  the  minimum  amount  of 
water  that  must  be  offered  to  dogs  or 
cats  under  16  weeks  of  age.  The  current 
regulations  require  that  these  dogs  and 
cats  be  offered  at  least  60  cc 
(approximately  2  oz)  of  potable  water 
within  a  prescribed  time.  The  minimum 
amount  in  the  current  regulations  is  so 
small  that  we  believe  Ihe  young  dogs 
and  cats  would  be  better  served  by 
simply  falling  under  the  general 
requirements  concerning  the  offering  of 
potable  water. 

Current  S  3.14(a)  requires  that  dogs 
and  cats  be  offered  water  within  12 
hours  after  the  start  of  transportation  or 
acceptance  for  transportation.  Current 
§  3.14(b)  requires  that  pupp>s  and 
kittens  be  provided  food  at  least  once 
every  12  hours,  and  dogs  and  cats  over 
16  weeks  of  age  be  provided  food  at 
least  once  every  24  hours.  The  current 
regulations  specify  that  these  time 
periods  begin  at  the  time  the  animals  are 
accpeted  for  transport  or  the  time 
transport  begins,  depending  on  who  is 
carrying  out  the  transport.  This  method 


of  calculating  when  the  time  begins, 
however,  could  result  in  some  dogs  and 
cats  not  being  provided  water  and  food 
for  unacceptably  lengthy  periods  of 
time — in  those  cases  where  the  animals 
were  provided  food  and  water  the 
maximum  time  allowed  before  transport 
or  acceptance  for  transport,  and  then 
not  again  until  the  maximum  time 
allowed  after  transport  or  acceptance 
for  transport.  Therefore,  we  are 
proposing  in  55  3.16  (a)  and  (b)  that  the 
time  periods  for  providing  food  and 
water  to  the  animals  after  transport  or 
acceptance  for  transport  begin  at  the 
time  the  dog  or  cat  was  last  provided 
food  and  water  before  initiation  of 
transport  or  acceptance  for  transport. 

In  order  to  minimize  the  instances 
where  carriers  and  intermediate 
handlers  have  to  provide  food  and  water 
to  the  animals  immediately  after 
accepting  them  for  transport,  consignors 
subject  to  the  regulations  would  be 
required  to  certify  that  each  dog  or  cat 
was  provided  water  within  4  hours 
before  delivery  for  transportation  and 
that  each  dog  or  cat  was  provided  food 
within  12  hours  before  delivery  for 
transportation.  The  proposed 
regulations  would  require  that  the 
certiHcation  include  the  date  and  times 
the  food  and  water  was  offered. 

The  provisions  in  current  S  3.14(d), 
concerning  a  carrier  or  intermediate 
handler's  responsibility  regarding 
written  feeding  and  watering 
instructions,  would  be  set  forth  in 
proposed  5  3.13(c).  We  are  proposing  to 
add  the  provision  that  food  and  water 
receptacles  must  be  securely  attached 
inside  the  primary  enclosure  and  placed 
so  that  the  receptacles  can  be  Filled  from 
outside  the  enclosure  without  opening 
the  door.  We  are  proposing  this 
provision  based  on  information  from 
carriers  and  intermediate  handlers, 
which  indicates  that  when  a  primary 
enclosure  is  opened  to  provide  foo-i  or 
water  to  the  animal  inside,  there  is  often 
a  significant  risk  of  the  animal  escaping 
from  the  enclosure. 

§  3.17  Care  in  Trar.siL  The  provisions 
regading  care  in  transit  in  current  5  3.15 
would  be  set  forth  in  proposed  5  3.17. 
We  are  proposing  some  minor 
reformatting  for  readability,  and  three 
additions  to  the  current  provisions.  The 
current  regulations  require  that  the 
driver  of  a  surface  vehicle  check  on  the 
dogs  or  cats  he  or  she  is  transporting.  In 
proposed  §  3.17(a),  we  would  allow  this 
observation  to  be  conducted  either  by 
the  operator  of  the  conveyance  or  a 
person  accompanying  the  operator,  but 
would  make  it  the  responsibility  of  the 
regulated  person  transporting  the  dogs 
and  cats  to  ensure  that  this  observation 


is  carried  out  Additionally,  in  proposed 
5  3.17(a),  we  would  use  language  that 
specifies  that  dogs  and  cats  in  obvious 
physical  distress  be  given  veterinary 
care  at  the  closest  available  veterinary 
facility.  We  are  proposing  to  make  this 
change  to  clarify  our  intent  as  to  the 
meaning  of  "as  soon  as  possible"  in  the 
current  regulations. 

In  proposed  5  3.17(c),  we  would  add 
an  exception  to  the  current  regulations 
that  prohibit  transport  in  commerce  of  a 
dog  or  cat  in  physical  distress,  to  allow 
transport  for  the  purposes  of  obtaining 
veterinary  care  for  the  condition. 

We  are  proposing  to  add  a  subsection 
§  3.17(e),  that  would  specify  that  these 
transportation  standards  remain  in 
effect  and  must  be  complied  with  until 
the  animal  reaches  its  final  destination. 
or  the  consignee  accepts  delivery  of  the 
animal.  We  believe  this  provision  is 
necessary  to  prevent  any  gap  in  care  for 
the  dog  or  cat  and  in  responsibility  for 
its  care. 

Terminal  Facilities 

Current  5  3.16  imposes  duties  on 
carriers  and  intermediate  handlers 
holding  dogs  or  cats  in  animal  holding 
areas  of  terminals  to  keep  the  animals 
away  from  inanimate  cargo,  to  clean 
and  sanitize  the  area,  to  have  an 
effective  pest  control  program,  to 
provide  ventilation,  and  to  maintain  the 
ambient  temperature  within  certain 
prescribed  limits.  There  is  currently  no 
similar  obligation  imposed  on  other 
persons  who  transport  these  animals  As 
a  result  under  the  current  regulations, 
animals  could  be  held  in  animal  holding 
areas  under  hazardous  conditions 

We  are  proposing  to  move  the 
provisions  regarding  terminal  facilities 
to  proposed  §  3.18,  and  would  require 
that  the  same  duties  be  imposed  on  any 
person  subject  to  the  regulations  who 
transports  dogs  or  cats  and  who  holds 
them  in  the  animal  holding  areas. 
Because  the  animals  require  this 
minimum  level  of  ca.'e  no  matter  which 
regulated  persons  are  moving  them,  it  is 
illogical  to  place  these  duties  only  on 
carriers  and  intermediate  handlers. 
Also,  the  length  of  time  that  dogs  and 
cats  can  be  maintained  in  terminal 
facilities  upon  arrival  after 
transportation  would  be  the  same  as 
that  proposed  in  §  3  13(g| 

Additionally,  we  are  proposing  to  add 
in  5  3.18(d)  the  provision  that  the 
ambient  temperature  in  the  animal 
holding  area  of  terminal  facilities  may 
not  fall  below  35'  F  (1.7'  C)  at  any  time 
hve  dogs  or  cats  are  present  The 
proposed  regulations  would  specify  a 
procedure  for  measuring  the  ambient 
temperature.  In  cases  where  a  terminal 


imo 
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fucilily  containa  mora  tiuui  ona  primary 
(•ncioaur*.  It  M  poMibie  th«t  Mv«rai 
teinp«ratur«  readinna  would  hav«  to  b« 
made  to  determina  th«  ambtent 
tttmporatura  at  aach  pnmary  encloaura. 
/\]»o,  proposed  I  3.104e)  contains  thoa« 
pirovisiona  contained  m  currant  |  3.17 
that  require  ihelter  from  the  elements 
for  doxs  and  cats,  bi'cause  the  current 
pruvisiuns  apply  to  persons  holding  a 
dug  or  cat  in  an  animal  holding  area  of  a 
tiTiiunal  facility. 

I  (andlmg 

Currt^nt  §  3  17  also  imposes  duties  on 
camera  and  intermediate  handlers  for 
proper  handling  and  movement  of  dons 
diid  cats   For  reasons  explained  above 
under  Terminal  facilities."  proposed 
§  ,119  would  also  impose  the  same 
duties  on  any  person  subject  to  the 
regulations  when  handling  a  dog  or  cat 
at  any  time  during  thfl  course  of 
transportation  in  commerce,  so  that  the 
animals'  health,  safety  and  well  b<Mng 
will  be  protected  at  all  times  dunng 
transport  This  would  include  movement 
from  an  animal  holding  area  of  a 
terminal  facility  to  a  pnmary 
conveyance  and  from  a  primary 
conveyance  to  a  terminal  facility  This 
would  also  include  movement  of  the  dog 
or  cat  on  a  transporting  device  used  to 
transfer  the  animal  frtim  a  primary 
conveyance  to  an  animal  holding  area 
and  vice  versa,  movement  from  one 
pnmary  conveyance  to  another,  and 
movement  from  place  to  place  within 
the  terminal  facility 

Proposed  |  3  l«(n|  would  require  that 
care  be  exercised  to  avoid  handling 
pnmary  enclosures  In  such  a  way  that 
dogs  or  cats  in  the  pnmary  enclosures 
are  cuased  physical  or  emotional 
distress  Because  of  problems  and 
1  omplainis  concerning  the  handling  of 
dog  and  cat  shipments  in  baggage  areas 
by  airlin*-*,  we  are  proposing  that 
primary  enclosures  containing  dogs  or 
cats  must  not  be  placed  on  unattended 
conveyor  belts  or  on  elevated  conveyor 
ramps  inch  as  baggage  claim  conveyor 
t»^lts  and  inclined  conveyor  ramps 
Iciidi.ig  Ui  baggage  claim  areas   We 
wouid  allow  pnmary  enclosures  to  l>e 
pldietl  on  mi  lined  conveyor  ramps  that 
(ire   j»«»<l  to  load  arwl  unload  am  raft,  if 
there  is  mi  HttendanI  at  ea<  h  end  of  the 
I  .Miveyor  belt 

Subparts  B  and  C — Cuixvea  Plga. 
Mamstent,  and  Rabb«ls 

K'-K'ulatiiins  on  the  humane  handling. 
I  .I'f   trerttment.  ami  transportation  ui 
»<  iinea  p'gs   hannters,  and  rabbits  arti 
.  on'rtitied  in  »  O'R  I'art  3.  Subpart  B  for 
^  iinea  pigs  and  hamsters,  and  Subpart 
(    f'>r  rabbits  These  regulations  include 
rv.inimij.n  standards  for  handling. 


housing,  feeding,  watering,  sanitatioo. 
ventiiatioa  shelter  from  extremes  of 
weather  and  temperatures,  relennary 
care,  and  trans  porta  Uon. 

Wa  propose  to  amend  these 
regulabona  by  reviaing  the  space 
requirements  for  primary  enciocures  and 
by  prescnbirig  minimum  and  maximum 
temperatures  for  cargo  spaces  m 
primary  conveyances.  These  proposed 
amendments  are  discussed  in  detail 
below 

Space  Rfi]Li:rfiTiti,'its  f.>r  Ct/.'nca  Pigs 

Out  current  requirements  concerning 
^ptice  in  pnmary  enclosures  used  to 
house  guinea  pigs  (contained  m 
i  3.284b)(2))  are  as  follows: 


W«aght  fltags  ol  '^ymhMrtf 

Roar 

trsa/ 
fwnal 
n"         ! 

Manor 

W^Aotna  in  fffOo     *        .     ... 

I 
90  1 

lac, 

ti 

.   VfOo                            

65 

H/^^rt^rS                       _ 
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In  May  of  1967,  the  National 
Association  for  Biomedical  Research 
(NABR)  petitioned  us  to  delete  the 
requirement  for  additional  space  for 
breeder  goinea  pigs 

In  Its  petition,  the  .\ABR  cited  a  study 
performed  at  Charles  River 
Laboratohes,  a  mafor  laboratory  animal 
breeder  located  in  Wilmington, 
Massachusetts.  This  study  concerned 
the  effect  of  cage  sixe  on  reproducttvity 
As  described  in  a  report  accompanying 
the  petition,  the  study  used  three  groups 
of  00  female  guinea  ptgs  each.  One  group 
was  housed  four  guinea  pigs  to  a  cage  of 
720  square  Inches  (180  square  inches 
each),  as  prescribed  by  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
regulations  Another  group  was  housed 
SIX  to  a  cage  of  720  square  inches  (120 
square  inches  each),  and  the  third  group 
was  housed  seven  to  a  cage  of  720 
square  inchtfs  (102  S6  square  inches 
each)  The  study  showed  no  signiricant 
difference  in  the  reproductive 
^)erforTOunce  (gross  litter  averages,  live 
births,  average  weaning  htter  sizes,  and 
tt'dl  number  of  pups  weaned  during  the 
Sdine  timeframe)  between  the  breeder 
guinea  pigs  htnised  according  to  APHIS 
regulations  and  the  breeiier  guinea  ptgs 
housed  in  less  space  These  results 
irulii.atr  that  breeder  guinea  pigs, 
ini  luding  nursing  females  with  litters,  do 
not  require  floor  space  in  excess  of  that 
rcijiiii-ed  for  nonbreeder  guinea  piffs 

i  he  N.AUK  also  cited  a  study 
[leHormed  by  the  Department  of 
(iomfiarative  Medicine  of  the  Milton  S. 
llershey  Medical  Center  at  the 
IVnnsyivania  State  University  at 


Hershey,  Pennsylvania.  This  study  was 
conducted  to  determine  the  percent  of 
available  floor  space  used  by  groapt  of 
breeder  guinea  pigs.  The  study 
compared  a  group  of  four  guinea  pigs 
housed  in  a  cage  of  720  square  inches 
(180  square  inches  each)  with  a  group  of 
seven  guinea  pigs  housed  in  a  cage  the 
same  size  (102.80  square  inches  each). 
The  study  hypothesized  that  a  decrease 
in  floor  area  per  animal  would  lead  to 
increased  use  of  the  available  floor  area 
as  animals  tried  to  avoid  stress 
associated  with  overcrowding. 
Conversely,  the  study  also  hypothesized 
that  if  herding  or  family  grouping  were 
important  to  the  well  being  of  the 
animals,  a  decrease  in  floor  space  would 
not  lead  to  an  increased  use  of  the 
available  floor  area.  A  computer- 
coupled  video  tracking  system  recorded 
the  movement  of  the  guinea  pigs  over  12- 
hour  light  and  dark  cycles.  The  study 
revealed  that  both  groups  of  breeder 
guinea  pigs  used  the  periphery  of  the 
cage  almost  to  the  exclusion  of  the 
center  floor  space.  T^ese  results  provide 
a  basis  for  changing  our  regulations 
concerning  space  requirements  for 
breeder  guinea  pigs. 

We  have  carefully  reviewed  and 
analysed  the  material  submitted  to  us. 
We  believe  the  data  is  sound  and  the 
petition  has  ment  Therefore,  we 
propose  to  delete  our  requirement  for 
additional  space  for  breeder  guinea  pigs 
and  to  require  the  same  minimum  floor 
space  for  breeder  guinea  pigs,  Including 
nursing  females  with  litters,  as  for 
nonbreeder  guinea  pigs. 

We  also  propose  to  revise  the  space 
requirements  m  primary  enclosures  for 
nonbreeder  gumea  pigs  weighing  more 
than  350  grams. 

Our  current  regulations  require  a 
minimum  flcx>r  space  of  90  square  inches 
for  nonbreeder  guinea  pigs  weighing 
mure  than  350  grams.  By  comparison. 
the  NIH  Guide  recommends  101  square 
inches  for  each  guinea  pig  weighing  over 
3.50  grams,  only  slightly  less  than  the 
lUC.Sti  square  mches  provided  each 
breeder  guinea  pigs  housed  in  groups  of 
seven  in  the  Charles  River  and  Hershey 
Medical  Center  studies. 

Bds^d  on  all  the  data  available  to  us. 
we  believe  that  more  floor  space  for 
nonbreeder  guinea  pigs  weighing  over 
3W  grams  would  be  beneficial,  giving 
ihem  more  space  for  moving  about. 
Therefore,  we  propose  to  mcrease.  from 
10  square  inches  to  101  square  inches, 
the  minimum  floor  space  we  retjuire  for 
guini  ,1  pigs  weighing  over  350  grams. 

We  also  propose  to  require  that 
priniiiry  enclosures  used  to  house  guinea 
pigs  have  a  rmmmum  intenor  height  of  7 
inches  This  is  an  increase  of  Vi  inch 
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over  our  cunrent  requirement  of  6V4 
Inches.  We  believe  than  an  extra  %  inch 
in  height  would  benefit  guinea  pigs  by 
providing  additional  space  for  them  to 
make  normal  postural  adjustments. 


Space  Requirements  ^or  Hamsters 

Our  current  requirements  concerning 
space  in  primary  enclosures  used  to 


house  hamsters  (contained  in 
S  3.28fb){3))  are  as  follows 


Age 

fToor  area/ animal 

irrteoor  hetgM 

Maxinxim 

Dwarltn*       \      Other  in » 

0*ar<  m  '             Othc  ir  ' 

popoiatKy  pei 
©noosu'6 

Weantng  to  5  whs .„ 

50  '                   100 
7.5  1                     12.5 
8.0  (                    15.0 

5.0                       5.5 
5.0                       5.5 
5.0                       55 

5  to  10  wK« _ 

20 

->   10  wkB „. 

16 

13 

In  addition,  8  3.28fb)(3)  requires  that  a 
nursing  female  hamster,  together  with 
her  litter,  be  housed  in  a  primary 
enclosure  that  contains  no  other 
hamsters  and  that  provides  at  least  25 
square  inches  of  floor  space  for  dwarf 
hamsters  and  at  least  121  square  inches 
of  floor  space  for  hamsters  other  than 
dwarf. 


We  believe  that  increasing  both  floor 
area  and  cage  height  would  benefit 
hamsters  by  providing  additional  room 
for  them  to  move  about  and  make 
normal  postural  adjustments.  We  have 
carefully  considered  the  space 
recommendations  contained  in  the  NIH 
Guide.  We  believe  that  they  are  an 
improvement  over  our  current 


regulations.  Therefore,  wc  are  proposing 
to  adopt  the  same  floor  area  and  cage 
height  requirements  as  are  currendy  m 
the  .NIH  Guide.  Our  requirements  for 
females  with  litters  would  not  be 
amended. 

The  NIH  Guide  contams  the  foliewing 
minimum  space  recommenddtions  for 
hamsters; 


Wfli^g 


60 

60  10  60.,. 
80  to  100 
>  100 


Floor  area/ animal 


Cage  heighi 


OB" 


10 
13 
16 
19  i 


64.52 
S3  £8 

103.23 
122  69 


1S.24 

15.24 
15.24 
15.24 


The  NIH  Guide  notes  that  females 
with  litters  require  additional  space  and 
refers  readers  to  our  regulations. 

We  also  profxMe  to  delete  our 
requirements  concerning  maximum 
population  per  raiclosure  because  we 


believe  that  population  is  not  a  critical 
factor  affecting  the  well-being  of 
hamsters,  as  long  as  each  hamster  has  at 
least  the  minimum  amount  of  floor  space 
that  we  have  proposed. 


Space  Requirements  for  Rabbits 

Our  current  requirements  concerning 
space  in  primary  enclosures  used  to 
house  rabbits  (contained  in  ({  3.53ib)) 
are  as  follows: 


Category 


Groups 


IndnnduaJ  adults.. 


Nursng  lamates 


iMaighl/animal 


Floor  araa/arwn« 


kis 


(kgs) 


3-5 
6-« 
>9 

3-6 

6-8 

9-11  I 

>12 


3-5 

6-8 

9-11 

>12 


(14-2  7) 

(2^7-4  0) 

O4.0) 

(1  4-27) 

(2  7-4  0) 

(4  0-54) 

(>54) 

(14-2  7) 

(2  7-4  0) 

(40-5.4) 

(>5.4) 


J- 


144 
432 

180 


SIS 
?M 
884 

1080 


(ft«) 


(2) 
»3, 

(155) 

{2  501 
(3  75) 

itOQi 

lioc; 

(5  00» 
(6  001 
(7.50) 

We  believe  that  rabbits,  like  guinea 
pigs  and  hamsters,  would  benefit  from 
additional  space.  Based  on  all  the  data 
available  to  us,  we  believe  that  the 
current  NIH  guidelines  would  provide 
them  with  adequate  space.  These 
guidelines  are  different  from  our  current 
regulations  in  two  ways,  which  we  have 
carefully  considered  and  believe  are 


improvements  over  our  current 
regulations:  (1)  Space  recommendations 
are  for  individual  rabbits  only;  and  (2) 
there  is  a  minimum  interior  cage  height 
of  14  inches.  Under  our  proposal,  this 
would  mean  that  rabbits  housed  in 
groups  would  have  to  be  provided  the 
same  amount  of  floor  space  per  rabbit 
as  those  housed  individually.  It  wouid 


also  mean  that  rabbits  would  have 
adequate  overhead  space  to 
accommodate  normal  physical 
posturing. 

The  NTH  Guide  contains  the  folio  wing 
minimum  space  recommendations  for 
rabbits; 


lOtU 
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W^l^  kfl 


Floor  ■r««/animal 


Ci«ah«(^ 


3 

2-4  _ 

♦-6.4. 
>».4. 


1  5 

SO 
40 

50 


014 

037 

04« 


14 

M 

14 

14 


35  56 
35  5« 

35  56 
35  56 


The  NIU  Guide  nolei  that  femulet 
with  litter*  r«qiiir«  additional  apace  and 
refura  readcra  to  our  regulationa 


We  alao  propoae  to  reviae  our  apace 
requir«menta  for  femajea  with  littera  to 
the  following: 


r«(T>aiM  atrinw 


«V«gr«o<  lamataratiM 


Mnmifn  w««/*«maM  A  ItMra  ' 


MvwTxan  rrtanoc  hgl 


44 

44-8S 

6S-n  B 
>11  9 
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The  pmpoaed  minimum  apace 
requlremenia  for  femalea  with  littera  are 
roughly  the  aame  aa  the  current 
requlremenia  for  nurainfl  femalea.  We 
are  propoainj?  new  weignt  categorlea 
and  a  new  term  for  nuraing  femalea  to 
make  the  format  of  the  propoa«d  apace 
requirementa  for  femalea  with  littera 
parallel  the  format  of  the  propoaed 
apace  requirementa  for  other  rabbita. 

Ambient  Tomperaturo  Requirements  tn 
Primary  Conveyances 

To  protect  the  health  of  guinea  pl«a. 
hamaten,  and  rabbita  during 
tranaporlatlon  In  commerce,  the 
ntgulatlona  in  9  CYV.  in  Part  3.  11  3  40, 
3  41,  3  65,  and  iSA.  prohibit  anlmala  in 
tr«n»p<irling  devlcea  or  holding  areaa  of 
terminal  facilitiea  from  b*lnfl  aubiected 
to  temp*rsturi"i  alnive  or  b«"low  a 
uper.ified  range 

Tempernlure  la  aUo  of  concern  when 
animala  are  being  tranaported  in  the 
caryo  aparea  of  primary  conveyance  a 
I'ntil  11JT7,  requirementa  concerning 
allowable  ambient  temp«raturea  in 
pnmary  cnnveysn(  ea  were  pari  of  the 
rcKulationa  in  St  CYH  Part  3,  1 1  3  37  and 
3  tLI.  However  these  requirementa  were 
inatlvertenlly  omitted  frtim  the 
regulaliona  during  the  lant  m(i|or 
reviBion  in  1^7 

The  intervening  yeara  have 
demonalraled  the  need  to  re  adopt  theae 
requin-menta  for  two  pnncipal  raeaaona 
ID  The  current  requirementa  concerning 
ambient  temperaturea  are  inconsiatent. 
b«»cauae  guineaa  piga,  hamatera,  and 
rabbita  in  tranaporting  devices  and  in 
holding  areaa  of  terminal  facilitiea  may 
not  b>e  Bxpoaed  to  temperatures  outaide 
a  apecifled  range,  but  guinea  piga, 
hamalera,  and  rabbita  in  animal  cargo 
apacea  of  primary  conveyancea — mainly 


cars  and  tnicka — are  not  afforded  the 
aame  protection,  and  (2)  aa  air  freight 
ratea  have  naen  dramatically  dunng  this 
time,  increasing  number*  of  animals  are 
being  ahipped  by  aurface 
tranaportation — eome  for  very  long 
distance* — with  no  proviaion  to  ensure 
that  the  animals  are  not  subjected  to 
extremes  of  temperature. 

We  therefore  propoae  to  reinstate 
rt-quirementa  concerning  ambient 
temperaturea  in  primary  conveyances. 
The  proposed  requirement*,  which 
would  be  applicable  to  all  typea  of 
primary  conveyancea  (motor  vehicle,  air, 
rail,  and  marine),  would  require  animal 
cargo  spaces  in  pnmary  conveyances 
transporting  live  animals  to  be 
mechanically  sound  and  to  provide  fresh 
air  by  means  of  windows,  doors,  vents, 
or  air  conditioning  so  as  to  minimize 
drafts,  o<lors.  and  moisture 
condensaiiciii   We  also  propose  to 
require  thiil  auxiliary  ventilation  be 
used  in  any  animal  cargo  space 
containing  live  guinea  pigs,  hamsters,  or 
rabbits  if  the  ambient  temperature  is  75' 
F  (23  9'  C)  or  higher  Furthermore,  we 
propose  to  require  that  the  ambient 
temperature  in  the  animal  cargo  space 
be  maintained  at  or  below  85*  F  [29  5*  C) 
but  no  lower  than  45*  F  (7.2*  C),  except 
that  temperatures  below  45'  F  (7.2'  C) 
would  be  allowed  for  hamsters  and 
rabbit*  if  the  anim.ils  are  accompanied 
by  a  certificate  of  acchmation  to  lower 
temperatures.  Requirement*  concerning 
the  certificate  of  acclimation  are 
contained  in  |  3  35  of  the  regulation*  for 
ham*ter*  and  in  |  3.60  of  the  regulation* 
for  rabbit*.  We  do  not  propose  to  allow 
guinea  ptga  to  b«  tran*ported  in  cargo 
space*  where  the  ambient  temperature 
fall*  below  45"  F  (7.2'  C)  becauae  guinea 


pig*  cannot  tolerate  such  low 
temperatures. 

These  proposed  requirements 
concerning  fresh  air  and  auxiliary 
ventilation  are  necessary  to  ensure  that 
the  animals  have  adequate  ventilation. 
The  maximum  and  mi.iimum  ambient 
temperature*  would  help  ensure  that  the 
animals  are  not  subjected  to  extremes  of 
temperature  during  transportation  in 
commerce  We  recognize,  however,  that 
some  hamsters  and  rabbits  may  be 
comfortable  at  temperatures  below  the 
lower  limit*  proposed;  the  provi*ions 
concering  the  certificate  of  acclimation 
would  allow  them  to  be  transported  at 
temperatures  below  45'  F  (7.2*  C). 

Miscellaneous 

We  propose  to  revise  {(  3  40,  3.41. 
and  3  66  of  the  regulations,  which 
contain  transportation  requirements,  to 
clarify  that  responsibility  for  meeting 
these  requirements  rests  with  ar.y 
person  who  is  subject  to  the  Animal 
Welfare  regulation*  and  who  transports 
live  guinea  pigs,  hamsters,  or  rabbits. 
Currently,  the  regulations  place  this 
responsibility  only  with  carriers  and 
intermediate  handler*.  However,  other 
persons,  including  dealers,  exhibitors, 
and  research  facilities,  including  federal 
research  facilities,  hold  animals  in 
terminal  facilities  and  move  animals  in 
transporting  devices,  and  the  same 
temperature  restrictions  are  necessary 
for  the  well-being  of  the  animals. 

We  propose  to  revise  S9  3.36  and  3.61 
of  the  regulations,  which  contain 
requirements  for  primary  enclosures 
used  to  transport  live  guinea  pig*, 
hamsters,  and  rabbits,  to  clanfy  that  the 
responsibility  for  meeting  the*e 
requirements  rests  with  any  person  who 


is  subject  to  the  Animal  Welfare 
regulations  and  who  offers  a  live  guinea 
pig,  hamster,  or  rabbit  for  transportation 
in  commerce. 

Subpart  O — Noahuman  Primates 

Regulations  on  the  humane  handling, 
care,  treatment,  and  transportation  of 
nonhuman  primates  are  contained  in  9 
CFR  Part  3,  Subpart  D.  These  regulations 
include  minimum  standards  for 
handling,  housing,  social  grouping  and 
separation  of  species,  feeding,  watering, 
sanitation,  ventilation,  shelter  from 
extremes  of  weather  and  temperature, 
veterinary  care,  and  transportation. 

We  are  proposing  to  revise  and 
rewrite  the  current  regulations  based  on 
our  experience  administering  the  Act 
and  them.  We  are  also  proposing  to 
amend  our  regulations  to  add 
requirements  for  a  physical  environment 
adequate  to  promote  the  psychological 
well-being  of  nonhuman  primates.  This 
18  specifically  required  by  the  1985 
amendments  to  section  13  of  the  Act. 
(See  S  175Z  99  StaL  1645,  Pub.  L  99-198, 
amending  7  U.S.C  2143.)  We  discuss 
each  topic  covered  in  our  proposed 
regulations  below. 

In  preparing  to  revise  and  amend 
Subpart  D,  we  engaged  in  extensive 
study  of  the  environmental  needs  of 
nonhuman  primates  that  must  be  met  to 
promote  their  psychological  well-being. 
We  actively  sought  input  from  various 
professional  communities  that  are 
subject  to  the  regulations.  We  formed  a 
committee  to  study  the  psychological 
needs  of  nonhuman  primates  maintained 
by  the  research  community  and  to  make 
specific  recommendations  to  us 
concerning  the  various  issues  presented 
by  the  1985  amendments  to  the  Act  This 
committee  was  comprised  of  APHIS 
representatives  and  ten  members  of  the 
scientific  research  community.  The 
members  were  experts  recommended  by 
the  National  Institutes  of  Health  and 
were  appointed  by  APHIS  to  formulate 
recommendations  for  means  of 
providing  an  environment  to  promote 
the  psychological  well-being  of 
nonhuman  primates.  Observers  from 
NIH  were  also  present  during  committee 
deliberations,  although  they  were  not 
members  of  the  committee. 

We  also  sought  and  obtained  input 
from  organizations,  such  as  the  National 
Association  for  Biomedical  Research, 
which  represent  facilities  utilizing 
nonhuman  primates  in  their  research. 

We  invited  animal  exhibitors  to 
participate  in  the  development  of 
regulations  to  promote  the  psychological 
well-being  of  nonhuman  primates.  The 
American  Association  of  Zoological 
Parks  and  Aquariums,  a  nonprofit,  tax- 
exempt  organization  dedicated  to  the 


advancement  of  zoological  parks  and 
aquariums  for  conservation,  education, 
scientific  studies  and  recreation,  formed 
a  Primate  Study  Committee  to  develop 
materials  concerning  space 
requirements  and  the  various 
environmental  enrichments  required  by 
different  species  of  nonhuman  primates, 
based  upon  their  social  behavior  and 
species-typical  activity,  in  order  to 
promote  their  psychological  well-being. 

The  results  of  these  efforts  are 
explained  in  greater  detail  below  in  our 
discussion  of  proposed  minimum  space 
and  environmental  requirements. 

The  regtdations  we  are  proposing  in 
this  revision  of  Subpart  D  are  minimum 
standards  to  be  applied  to  all  species  of 
nonhuman  primates.  We  are  continuing 
to  include  current  footnote  1  of  Subf)art 
D  in  this  proposal,  although  it  is  revised 
to  reflect  the  need  to  promote  the 
psychological  well-being  of  nonhuman 
primates.  Rather  than  stating  that 
"discretion"  must  be  used  due  to  the 
variation  in  species,  we  are  proposing  to 
require  that  these  minimum  standards 
be  applied  in  a  manner  that  is 
considered  appropriate  for  the  relevant 
species  in  accordance  with  customary 
and  generally  accepted  professional  and 
husbandry  practices. 

The  Act  applies  to  all  nonhuman 
primates,  whether  living  or  dead.  The 
standards  we  are  proposing  are 
principally  apphcable  to  live  nonhuman 
primates.  As  stated  in  proposed  footnote 
1,  the  proposed  regulations  apply  only  to 
hve  nonhuman  primates,  unless  stated 
otherwise. 

Housing  Facilities  and  Operating 

Standards 

Current  sections  3.75  through  3.77 
provide  requirements  for  facilities  used 
to  house  nonhuman  primates.  Current 
S  3.75,  "Facilities,  grneral,"  contains 
regulations  pertaining  to  housing 
facilities  of  any  kind.  It  is  followed  by 
current  5  3.76,  "F  icilities,  indoor,"  and 
S  3.77,  "Facilities,  outdoor."  We  are 
proposing  to  amtnd  these  sections  to 
provide  for  an  environment  Lhaf  better 
promotes  the  psychological  well-being 
of  nonhuman  primates.  We  are  also 
proposing  to  add  sections  that  provide 
regulations  specifically  governing  two 
other  types  of  housing  facilities  used  to 
house  nonhuman  primates,  sheltered 
housing  facilities  and  mobile  or 
traveling  housing  facilities.  Tlie  term 
"sheltered  housing  facility"  is  defined  in 
Part  1  (see  companion  docket  no.  88-013, 
published  elsewhere  in  this  issue  of  the 
Federal  Register]  as  "a  housing  facility 
which  provides  the  animals  with  shelter; 
protection  from  the  elements;  and 
protection  from  temperature  extremes  at 
all  times.  A  sheltered  housing  facility 


may  consist  of  runs  or  pens  totally 
enclosed  in  a  bam  or  building,  or  of 
connecting  inside/outside  runs  or  pens 
with  the  inside  pens  in  a  totally 
enclosed  building."  The  term  "mobile  or 
traveling  housing  facihty",  also  dcHned 
in  Part  1,  means  "a  transporting  \ehicle 
such  as  a  truck,  trailer,  or  railway  car, 
used  to  house  animals  while  traveling 
for  exhibition  or  pubhc  education 
purposes." 

Some  of  the  requirements  we  are 
proposing  for  housing  facilities  are 
applicable  to  housing  facilities  of  any 
kind.  As  in  the  current  regulations,  these 
standards  of  general  applicability  would 
be  included  in  one  section,  proposed 
§  3.75.  which  would  also  include  many 
of  the  provisions  in  current  §  3.75. 
Additionally,  we  are  proposing 
amendments  to  the  current  regulations 
that  are  specific  to  particular  types  of 
housing  facilities,  and  are  including 
those  provisions  in  separate  sections  of 
the  proposed  regulations  In  some  cases, 
where  the  cu.Tent  reg-ulations  would  be 
unchanged  in  substance,  we  have  made 
wording  changes  to  clarify  the  intent  of 
the  regulations. 

Housing  facilities,  general 

Because  nonhuman  pr^.Tiates  vary 
widely  in  size,  weight,  and  range  of 
activity,  the  design,  composition  and 
structural  strength  required  of  housing 
facilities  vanes  as  well.  We  are 
proposing  to  require  in  proposed 
5  3.75{aj  that  the  design,  composition, 
and  structural  strength  of  a  housing 
facility  be  appropriate  for  the  particular 
species  housed  in  it.  For  example,  the 
actual  structural  requirements  for  a 
housing  facihty  would  differ  depending 
upon  whether  it  is  used  to  house 
marmosets,  a  small  nonhuman  pnmate 
species,  or  great  apes,  a  typically  large 
species  weighing  more  than  88  lbs.  (40 
kg). 

In  proposed  {  3.75fb),  we  are 
proposing  to  add  the  requirement  that  a 
dealer's  or  exhibitor's  housing  facilities 
be  physically  separated  from  any  other 
business.  When  a  housing  facility  is 
located  on  the  same  premises  as  ar/v 
other  business  there  is  likely  to  be 
increased  traffic  and  activity  which  is 
known  to  be  distressful  to  nonhuman 
primates.  Also  when  more  than  one 
dealer  maintains  facilities  on  the 
premises,  it  can  be  difficult  to  determine 
which  dealer  is  responsible  for  which 
animals  and  for  the  conditions  of  the 
facility.  This  has  made  i,-.spection  and 
enforcement  of  the  regulations  difficult. 
To  avoid  these  difficulties  we  are 
proposing  to  require  that  housing 
facilities,  other  than  those  maintained 
by  research  facilities  and  federal 
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reMarch  facilitiat.  b«  ptiyilcally 
■«p«rat0d  from  other  biulnetset  Thi« 
can  b«  dona  by  u«ing  a  ••curlty  fsnce  or 
by  conduction  each  bualneM  In  a 
separate  buildinjj  The  mean*  of 
separation  u»ed  would  have  to  be 
conitructod  •<)  that  it  prevent! 
unauthonied  humttn*.  and  animali  the 
mxe  of  do««.  ikunks.  and  raccoona.  from 
Roinjj  thrwujth  it  or  under  It.  For  example, 
if  a  iecunty  feni  e  It  uacd.  It  would  have 
to  tw  at  least  (V  f«et  hijih  and  conitructod 
In  a  manner  th<ii  n»itnct»  any 
unauthorlied  entry   We  are  not 
impMialn^  thi»  requirement  ufxin  research 
facilities  ber.ause  they  are  often  pari  of 
a  larger  ipon»onn«  establishment,  such 
Its  a  university  or  pharmaceutical 
company   and  rvupimsibility  for  animal 
and  site  conditions  n^sts  with  that 
establishment  llifirefore,  we  have  not 
encountered  the  enforcement  difficulties 
noted  above  with  research  facilities. 

We  are  al»<j  pn)fM)8ing  In  subsection 
(h)  that  housing  fmilities  and  areas  used 
for  storing  animul  fiK)d  and  bedding  be 
Wept  free  of  any  accumulation  of  trash, 
weeds,  and  discarded  material  in  order 
to  prevent  unnanitary  conditions, 
diseases,  pests,  and  odors.  The  need  for 
orderliness  applies  particularly  to 
animal  areas  inside  of  housing  facilities, 
and  we  are  proposing  that  they  must  be 
kept  free  of  clutter  including  equipment, 
furniture,  or  stored  material,  and 
materials  not  necessary  lor  prop«-r 
husbandry  practices. 

In  proposed  |  3  75<c)  we  are  p.-oposing 
to  include  re<)uirements  concerning 
housing  facility  surfaces  that  are 
common  to  all  types  of  facilities  The 
current  regulations  require  that  interior 
surfaces  of  indiwr  housing  facilities  be 
constructed  and  maintained  so  that  they 
are  substantially  impervious  to  moisture 
and  may  be  r»*(idily  sanitired.  They  do 
not  specify  frequency  of  sanitiration. 
They  also  do  not  provide  any 
requirements  for  building  surfac*-*  used 
In  outdcHjr  housing  facilities. 

li'nder  our  pnipnisal.  any  surfari'S  ihnt 
come  in  contai  t  with  nonhuman 
pnmates  must  be  maintained  regularly 
so  that  they  are  kept  in  «<hk1  condition 
Intenor  surfai  es  and  furniture  type 
rixtures  or  ob|e<  ts  within  the  faiility. 
such  as  pen  hes,  swings,  and  dent,  must 
be  made  to  that  they  can  b)e  retuiily 
cleaned  and  sanitized,  or  removed  or 
repl-ii  ed  when  worn  or  soiled  We  are 
proposing  to  add  this  requiremi-nt 
be(  au»e  we  would  no  longer  reiiuirf 
imfMTvious  surfaces  under  our  prviposal 
in  an  effort  to  encourage  provision  of 
more  natiiml  environments  for  the 
animals  IV<  ause  porous  surfiii.es  may 
not  \>tt  adequately  saniiiifd.  we  are 
requiring  instead  that  they  be  rtTTuniMl 


or  repUcad  when  worn  or  soiled.  This 
r«qul-^m«nt  appears  In  proposed 
I  3.75(c)(2).  Otherwise,  the  manner  of 
construction  and  the  materials  used 
must  •How  for  cleaning  and  saiiilixation. 

Proposed  |  3.75(c)(1)  would  require 
that  surfaces  that  come  In  contact  with 
nonhuman  primates  be  free  of  jagged 
edges  or  sharp  points  that  could  injure 
the  animals,  as  well  at  rust  that 
prevents  the  required  cleaning  and 
sanitiration  or  affects  the  structural 
integrity  of  the  surfaces.  Because  we 
recogniie  that  as  long  as  water  is  used 
to  clean  animal  areas  metal  parts  will 
rust,  wo  would  allow  some  rust  on  metal 
areas,  as  long  as  It  does  not  reduce 
structural  strength  or  Interfere  with 
proper  cleaning  and  sanitiration 
because  that  could  present  harards  to 
the  animals. 

Proposed  |  3.75(c)(3)  would  require 
that  hard  surfaces  that  come  In  contact 
with  nonhuman  pnmates  be  cleaned 
daily  and  sanitired  at  least  once  every 
two  weeks  and  as  often  as  necessary  to 
prevent  any  accumulation  of  excreta  or 
disease  harards,  in  accordance  with 
generally  accepted  husbandry  practices, 
unless  the  nonhuman  primates  engage  In 
scent  marking  Scent  marking  is  an 
inl)om  method  used  by  certain  species 
of  nonhuman  primates  in  nature  (such  as 
species  of  prosimlans,  marmosets, 
tamarins,  and  callimico)  to  establish 
their  territory  and  for  identification  by 
other  members  of  the  species.  Animals 
can  detect  that  another  member  of  the 
species  has  occupied  a  site  by  the  scent 
left  behind  and  can  locate  companions 
in  this  manner  It  Is  distressful  for  these 
pnmates  to  have  their  scent  marks 
eliminated  since  they  lose  their 
temtorial  claims  and  their  frame  of 
reference.  We  are  therefore  proposing 
that  hard  surfaces  that  come  In  contact 
with  nonhuman  pnmates  that  scent 
mark  be  spot  cleaned  daily  and  that 
they  be  sanitized  at  regular  Intervals 
that  would  be  determined  in  accordance 
with  generally  accepted  professional 
and  husbandry  practices  We  invite 
comment!  on  the  length  of  intervals  that 
should  be  allowed  to  pass  between 
regular  cleanings  for  those  species 
engaging  in  scent  marking 

We  are  proposing  to  remove  the 
requirement  that  housing  facilities  have 
impervious  surfaces  because  many  can 
simulate  more  natural  environments  by 
providing  dirt  fitwrs  and  planted  areas 
that  are  beneficial  to  the  nonhuman 
pnmates'  psychological  well-being 
Pnjposed  I  3  75(c)(3)  would  provide  that 
outdfxir  floors  could  be  made  of  dirt, 
sand,  gravel,  grass,  or  other  similar 
matenal  that  can  be  readily  cleaned  and 
Is  removable 


Proposed  i  3.84(b)(3)  provides  various 
methods  of  sanitlxing  primary 
enclosures.  Because  these  methods  are 
effective  In  general  for  sanitiration  of 
hard  surfaces  that  nonhuman  pnmates 
come  in  contact  with,  except  for  dirt 
floors  and  planted  areas,  any  of  them 
could  be  used  for  the  sanitiration 
required  by  proposed  |  3.75(c)(3).  The 
method  of  sanitiration  would  be 
determined  by  the  housing  facility 
operator.  Planted  enclosures  and  floors 
made  of  dirt.  sand,  gravel,  grass,  or 
other  similar  matenal  would  have  to  be 
raked  and  spot  cleaned  daily,  since 
sanitiration  is  not  practicable. 
Contaminated  flooring  material  would 
have  to  be  removed  if  raking  and  spot 
cleaning  does  not  eliminate  odors, 
diseases,  insects,  pests,  or  vermin 
infestation.  The  material  could  then  be 
replaced  or  a  different  material  could  be 
used. 

In  the  current  regulations.  S  3.75(b) 
provides  requirements  for  water  and 
electric  power.  It  specifies  that  reliable 
and  adequate  water  and  electric  power 
must  be  made  available  "if  required  to 
comply  with  other  provisions  of  this 
subpart."  In  this  proposed  rule, 
provisions  concerning  water  and  electric 
power  are  set  forth  In  |  3.75(d).  We  are 
proposing  there  to  eliminate  the 
qualifying  statement  cited  above,  and  to 
require  reliable  electric  power  that  is 
adequate  for  heating,  cooling, 
ventilation,  lightmg.  and  other 
husbandry  requirements,  and 
mechanically  pressunred  potable 
running  water  for  the  nonhuman 
pnmates'  dnnking  needs  and  adequate 
for  cleaning  and  for  carrying  out  other 
husbandry  requirements.  Based  upon 
our  inspections  of  dealer,  exhibitor,  and 
research  facihties,  we  believe  that 
nonhuman  pnmate  facilities  subject  to 
the  Animal  Welfare  regulations  cannot 
be  properly  cleaned  and  maintained 
without  electnc  power  and  running 
potable  water  under  pressure. 

We  are  proposing  in  I  3  75(e)  to 
expand  the  regulations  in  current 
t  3.75(c)  concerning  proper  stonige  of 
food  and  bedding  supplies.  We  would 
retain  the  requirements  that  food  and 
bedding  be  stored  so  as  to  protect  them 
from  vermin  infestation  or 
contamination,  and  that  penshable  food 
be  refngerated.  We  are  proposing 
requirements  to  ensure  further  the 
quality  of  the  physical  environment 
surrounding  nonhuman  primates.  We 
are  proposing  to  add  a  requirement  that 
fiK>d  and  bedding  be  stored  in  leakproof 
containers  to  protect  the  supplies  from 
spoilage,  contamination,  and  vermin 
infestation,  and  that  open  food  and 
bedding  supplies  be  kept  in  leakproof 


containers  with  tightly  fitting  lids  to 
prevent  spoilage  and  contamination. 
Proposed  §  3.75(e)  would  require  that 
substances  that  would  be  toxic  to 
nonhuman  primates  be  stored  away 
from  animal  areas  and  food  storage  and 
preparation  areas.  Only  the  food  and 
bedding  in  use  could  be  kept  in  animal 
areas  and  we  would  require  that  when 
they  are  not  in  use  they  must  be 
properly  stored.  In  addition,  all  food 
would  have  to  be  stored  so  as  to  prevent 
contamination  or  deterioration  of  its 
nutritive  value.  The  supplies  would  have 
to  be  stored  off  the  floor  and  away  from 
the  walls,  to  allow  cleaning  aroimd  and 
underneath  them. 

The  proposed  regulations  would 
continue  to  require  that  housing 
facilities  provide  for  removal  and 
disposal  of  animal  and  food  wastes, 
bedding,  dead  animals,  and  debris,  as 
provided  in  current  S  3.75(d).  We  are 
proposing  to  clarify  this  requirement  so 
that  it  clearly  applies  to  all  fluid  wastes 
and  to  include  a  requirement  that 
arrangements  must  be  made  for  prompt 
daily  removal  and  disposal  of  wastes. 
Removal  and  disposal  must  be  done 
more  than  once  each  day  If  necessary  to 
avoid  problems  with  odors,  pests, 
insects,  and  diseases.  The  proposed 
regulations  would  also  require  that  trash 
containers  be  leakproof  and  tightly 
closed  when  not  in  use,  and  that  all 
forms  of  animal  waste,  including  dead 
animals,  be  kept  out  of  food  and  animal 
areas. 

Requirements  for  drainage  systems 
are  currently  provided  in  55  3.76(e)  and 
3.77(d)  for  indoor  and  outdoor  facilities, 
respectively.  Because  all  types  of  animal 
housing  facilities,  including  sheltered 
housing  facilities  and  mobile  or 
traveling  housing  facilities,  require  a 
proper  disposal  facility  and  drainage 
system,  we  are  proposing  to  consolidate 
all  drainage  and  waste  disposal 
requirements  in  proposed  5  3-75(f).  The 
requirements  for  drainage  systems 
would  be  expanded  to  provide  that  in  all 
types  of  housing  facilities  whether  open 
or  closed  drains,  waste  sump  ponds,  or 
settlement  ponds  are  used  they  must  be 
properly  constructed,  installed,  and 
maintained,  and  they  must  minimize 
vermin  and  pest  infestation,  insects, 
odors,  and  disease  hazards.  As  part  of 
this  safeguard,  we  would  require  that 
waste  sump  ponds  and  settlement  ponds 
be  located  an  adequate  distance  from 
the  animal  area  of  the  housing  facility  to 
prevent  problems  with  vermin,  pests, 
odors,  insects,  and  disease  hazards. 
Drainage  systems  must  also  rapidly 
eliminate  animal  wastes  and  water  so 
that  the  animals  can  stay  dry.  This  is 
necessary  because  it  is  known  to  be 


distressful  to  nonhuman  primates  to  be 
involuntarily  wetted 

The  requirement  contained  in  current 
S  3.75(e}  that  washing  facilities  be 
available  to  animal  caretakers  for  their 
cleanliness  would  be  retained  and 
would  appear  in  proposed  S  3.75(g). 

Requirements  for  different  types  of 
housing  facilities 

The  current  regulations  specify  two 
kmds  of  housing  facilities,  indoor  and 
outdoor.  These  terms  are  defined  in  Part 
1  of  the  regulations.  [See  companion 
docket  no.  88-013,  published  elsewhere 
in  this  issue  of  the  Federal  Register.)  An 
Indoor  housing  facility  is  defined  as 
"any  structure  or  building  with 
environmental  controls  housing  or 
intended  to  house  animals"  that  is  fully 
enclosed  and  has  a  continuous 
connection  between  the  floor,  ground, 
and  ceiling,  is  capable  of  being 
temperature  and  humidity  controlled, 
and  has  at  least  one  door  for  entry  and 
exit.  An  outdoor  housing  facility  is 
defined  as  "any  structure,  building,  land, 
or  premise,  housing  or  intended  to  house 
animals,  and  which  does  not  meet  the 
defintion  of  an  indoor  housing  facihty  or 
a  sheltered  housing  facility  and  in  which 
temperatures  carmot  be  controlled 
within  set  limits.  We  are  proposing  to 
add  two  additional  sections  containing 
requirements  for  sheltered  housing 
facilities  and  mobile  or  traveling 
housing  facilities,  previously  defined  in 
this  document. 

Requirements  for  enclosed  or  partially 
enclosed  housing  facilities 

Three  of  the  four  types  of  housing 
facilities  that  may  be  used  to  house 
nonhuman  primates  are  either  enclosed 
or  partially  enclosed.  They  are  indoor 
housing  facilities,  mobile  or  traveling 
housing  facilities,  and  the  sheltered 
portion  of  sheltered  housing  facilities. 
We  are  proposing  to  require  that  all  of 
these  enclosed  types  of  housing  facilities 
be  required  to  provide  heating,  cooling, 
and  ventilation,  and  to  maintain 
temperatures  within  the  temperature 
limits  provided  in  current  paragraphs  (a) 
and  (b)  of  5  3.76  "FaciUties,  indoor"  as 
follows: 

1.  Temperature  requirements 

Under  our  proposal,  there  must  be 
sufficient  heat  provided  to  protect 
nonhuman  primates  from  cold 
temperatures.  The  ambient  temperature 
(defined  in  Part  1  of  the  regulations  as 
the  temperature  surrounding  the  animal) 
must  not  fall  below  50  °F  (10  'C).  We 
would  require  cooling  to  protect 
nonhuman  primates  from  high 
temperatures.  The  ambient  temperature 
must  not  rise  above  85  T  (29.5  'C), 


except  that  for  mobile  or  traveling 
housing  facilities  only,  the  upper 
temperattire  limit  is  95  'F  (35  X)  when 
nonhuman  primates  are  present 
however  auxiliary  ven'.lation  such  as 
fans  or  air  conditioning  must  be 
provided  if  the  temperature  is  85  'F  (29  5 
°C)  or  higher.  Because  the  vanous 
species  of  nonhuman  pnmates  have 
different  optimal  ambient  temperatures 
and  different  tolerances  for  higher  and 
lower  temperatures,  we  are  proposing  to 
require  that  the  actual  ambient 
temperature  maintained  be  at  a  level 
that  ensures  the  health  and  well-being  of 
the  species  housed  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices. 

2.  Ventilation 

The  current  requirement  in  5  3.76(b) 
for  ventilation  of  indoor  housing 
facilities  would  be  applicable  to  the 
three  types  of  enclosed  housing  facilities 
to  provide  for  the  health,  comfort,  and 
well-being  of  nonhuman  primates.  For 
sheltered  housing  facilities  the 
requirement  would  only  apply  to  the 
sheltered  portion  of  the  facihty  since  the 
outdoor  portion  could  not  be  humidity 
controlled.  We  are  proposing  to  add  that 
ventilation  must  also  be  provided  to 
minimize  ammonia  levels  m  these 
housing  facilities  and  that  mobile  or 
traveling  housing  facilities  must  be 
ventilated  to  minimize  exhaust  fumes,  to 
protect  the  well-being  of  the  nonhuman 
primates. 

3.  Relative  humidity  level 

Except  in  mobile  or  travelmg  housing 
facihties.  we  would  also  require  that  the 
relative  hiunidity  in  enclosed  facilities 
be  maintained  between  30  and  70 
percent.  The  actual  relative  humdity 
maintained  would  depend  upon  the 
species  housed  and  must  be  maintained 
at  a  level  that  ensures  the  health  and 
weU-being  of  the  species  housed,  m 
accordance  with  generally  accepted 
professional  and  husbandry  practices. 
For  example,  certain  species  of 
nonhuman  primates  are  known  to  be 
less  tolerant  of  a  wide  range  of  humidity 
levels  and  therefore  should  be 
maintained  at  more  specific  humidity 
levels.  The  NIH  Guide  provides  precise 
humdity  levels  for  certain  species. 
Individuals  subject  to  our  regulations 
can  refer  to  the  NIH  Guide  for  these 
animals  because  use  of  the  Guide  will 
maintain  actual  humidity  levels  within 
the  requirements  of  these  regulations 
and  conforms  with  generally  accepted 
professional  and  husbandry  practices. 

We  are  not  proposing  to  require  that  a 
precise  range  of  humidity  levels  be 
maintained  in  mobile  or  traveling 
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hoiisinf  f.irilm."*  mnc*-  ttwy  tmrnl  trto 
all  ptrts  of  ih.'  UnitiHl  Slat«f«  which  hnve 
vHryinji  l«•^>•U  of  h'lmKiify  Typtcally. 
the  sp«cie<  of  noohuman  primatt?s  that 
travel  in  thi:»e  facilities  are  chimpanzee* 
u.h«h1  in  cm  unci  and  trained  animal  acts 
Chimparuef^  can  tulrrule  a  wuler  rarv^e 
(jf  relaUve  humiilily  levels  than  most 
species  of  nutihuman  pnmates  and 
would  no<  be  exp<jsed  to  an  undue 
health  hazard  if  there  is  no  rai^e  of 
humidity  levels  specified  in  the 
re^ulationa.  However,  we  would  rsquire 
that  tiM  relative  humulity  Uvel  be 
matnUiJnMi  al  a  level  that  ensures  the 
health  and  the  well  b«uig  of  the  speaee 
housed,  in  accordance  with  gffnerally 
accepted  professional  and  husbandry 
practices  Operators  of  mobile  or 
traveling  houatng  faolitiee  as  well  aa  all 
other  hoisalng  fac*Lty  opmnian  would 
still  be  snb^ect  lo  the  gvnerml 
rvquiretnent  contained  In  footnote  1 
which  prrrrklee  that  theee  ro^tuiatkine 
muet  be  applied  in  accordance  with 
customary  and  genetBlly  accepted 
profeeelotiaJ  and  husbandry  practices 
considered  appropriate  for  each  species 
and  accordingiy  could  not  expose 
nonhuraan  pnmatea  to  relative  humidity 
levels  that  are  considered  hazardous  to 
that  specie*'  physical  well-being  without 
violating  the  regulations 

«.  Ugh  tins 

The  proposed  re^iulutions  would 
continue  the  requirement  presently 
imposed  upon  Indoor  facilities  in  current 
i  3.78ic)  to  provide  atl^qoate  U^ht  to 
pevrait  routine  uiapectioa  and  cleaning 
of  the  hoMing  facility,  and  obcervation 
of  nonhuman  prtnialea.  This  requirement 
would  apply  to  the  three  types  of 
enclo««l  housing  fadlitie*  aicluded  in 
the  propoacd  regulations.  We  are 
pH'poeing  tn  propoeed  ||  3.T8(cl.  iT7\c\, 
and  3.79(d)  to  require  a  daily  lighting 
cycle  o*  at  least  8  consecutive  hours  of 
light  and  at  least  •  consecutive  hours  of 
d.irkness  eerh  day  tn  order  to  maintain 
a  niirmal  lixhiirtg  cyiJe  for  the 
nonhuman  primates'  well  being  A 
diurnal  lightinu  cycle  is  Wnown  to  be 
necessary  for  nonhuman  primates  to 
maintain  normal  breeding  practices  and 
to  promote  their  psychological  well- 
hfing.  We  would  continue  to  allow 
artificial  liKht  to  be  useil.  but  the 
pn^Mjsed  rt-milatiors  would  specify  that 
It  must  provule  full  spectrum 
illununation   Safeguards  *niiin»\ 
exposing  norvhuman  pnmates  to 
excesaive  light  would  be  relumed  aad 
would  apply  to  ail  eni.  loend  huuaing 
facilities 


Requirements  for  outdoor  or  partially 
ciuliicMir  housing  facilities 

1.  Shilttrr  from  the  elements 

Outdoor  housing  facilities  cannot  b>e 
temptTBture  controlled.  Onr  proposal 
would  allow  only  thoee  nonhuman 
pnmates  that  are  acdrmated  lo  the 
prevailing  seasonal  temperature  and 
that  can  tolerate  without  stress  or 
discomfort  the  range  of  temperatures, 
humidity,  and  climactic  conditions 
known  to  occur  at  the  facility  at  the  tune 
of  year  they  are  housed  there  to  be 
housed  m  outdoor  facilities,  in  order  to 
protect  Iheir  physical  welfare. 

As  in  current  |  3.77(8)-(c)  outdoor 
housing  faciliUe*  must  provide  shelter 
from  the  elements  aod  protection  from 
various  weather  conditions,  such  as  sun. 
wind,  raia  cold  air.  and  snow.  For 
example,  aonhumaii  pruaatos  moat  be 
provided  with  shade  from  the  sun  and 
protection  from  precipitation  so  that 
they  reman  dry.  This  requirement 
appears  in  proposed  |  3.7a(b).  Wo 
would  require  that  the  shelter  provided 
be  maintained  in  good  repair,  and  that  it 
be  constructed  in  s  manner  and  made  of 
material  that  can  be  radily  cleaned  and 
sanitiaad  la  accordance  with  proposed 
I  3.7S(cl.  The  shelter  provided  m  an 
outdoor  or  sheltered  hnwatng  facility 
would  be  required  to  provide  heet  to 
prevent  the  temperature  from  fallmf 
bekrw  50  T  (10  'C). 

The  requirement  to  provide  protection 
from  the  elements  would  also  be 
applicable  to  sheltered  housing 
facilities.  We  would  require  that 
nonhumaa  primates  be  provided  shelter 
from  the  elements  at  all  tunes. 
Accordingly,  unlesa  the  000 human 
pnmates  here  contiaual  ready  access  to 
the  sheltered  portion  of  the  facihty, 
some  additioiiid  form  of  shelter  must  be 
provided  that  satisfies  the  requirements 
contained  in  paragTBph*  (a)  through  (e) 
of  propoeed  |  3.77. 

Fropoeed  i|  3.77(e)  end  3.78(c)  would 
recjiiire  thet  the  shelters  in  both 
sheltered  and  outdoor  honing  faolities 
be  lepre  mam^  to  provuie  protecJlon 
comfortably  to  all  the  nonhuman 
primate  housed  in  the  facility  at  the 
game  time.  Sheltered  housing  facilities 
and  outdixir  housing  facilities  would  be 
required  to  have  multiple  shelters  if 
there  are  aggressive  or  dominant 
animaln  present  that  might  deter  other 
nonhuman  prrimates  from  utihring  the 
shelters  when  they  so  desire.  We 
considered  multiple  shelters  necessary 
under  these  circamstances  in  order  to 
prevent  the  destress  that  would  result  if 
a  nonhuman  pnmates  was  prevented 
from  occupying  a  shelter  because  it  was 
intimidated. 


2.  Perimeter  fence. 

We  are  prop<^8ing  additional 
requirements  for  housing  facilities 
having  outdoor  areas,  m  order  to  protect 
the  safety  of  nonhuman  primates  and  to 
provide  for  their  well-being.  In  proposed 
Jl  a.77(f)  and  3.78(d),  we  would  require 
that  unless  s  natural  bamer  exists  that 
would  restrict  the  animals  to  the  housing 
facility  and  prevent  unauthorized 
humans  and  aiumals  from  having 
contact  with  the  nonhuman  primates,  a 
penmeter  fence  at  least  6  feet  m  height 
be  placed  around  the  outdoor  areas  of 
sheltered  housing  fadhties  and  outdoor 
housing  facilities,  and  that  it  be  placed 
at  least  3  feet  from  the  outside  wall  of 
the  pnmary  enclosure.  In  certain 
settings  a  penmeter  fence  is  not  needed 
because  the  animals  are  protected  by 
natural  barriers,  such  as  moats  or 
swamps  surrounding  the  facility.  The 
exception  for  natural  boundaries  would 
be  subject  to  the  Administrator's 
approval  The  perimeter  fence  could  be 
slatted,  latticed  or  of  other  similar 
design,  as  long  as  it  Is  designed  and 
constructed  in  s  manner  that  restricts 
anauthonxed  humans  and  animals  from 
entenng  or  have  contact  with  the 
nonhuman  pnmates.  including  animals 
capable  of  digging  underneath  it  and 
that  prevents  small  animals  the  size  of 
dogs,  raccoons,  snd  skunks  from 
entering  through  it.  We  would  require 
that  it  be  placed  at  least  3  feet  from  the 
outside  wall  of  the  primary  enclosure 
because  this  is  considered  to  be  a 
sufficient  safety  zone  between  the 
nonhuman  pnmates  and  the  public  and 
would  allow  sufficient  room  to  use 
cleamng  equipment  necessary  for 
cleaning  the  waste  and  refuse  that 
nonhuman  primates  throw  into  it  The 
fence  would  not  be  required  if  the 
outside  walls  of  the  pnmary  enclosure 
are  high  enough  and  built  in  a  manner 
that  prevents  contact  with  or  entry  by 
other  animals.  To  avoid  the  need  for  a 
perimeter  fence  we  would  require  that 
the  outside  walls  of  the  pnmary 
enclosure  be  made  of  a  heavy  duty 
matenal  such  as  concrete,  wood,  metal. 
pla.stic.  or  glass,  that  prevents 
unauthorized  entry  by  and  contact  with 
humans  and  animals. 

Addilwnal  safety  requirement 

We  are  also  proposing  to  add  a 
requirement  for  facilities  that  are  at 
least  partially  outdoors  and  are 
accessible  to  the  public  in  order  to 
protect  nonhuman  primates  from  the 
public  and  to  protect  the  public  from 
nonhuman  primate*.  Public  barriers 
would  be  required  for  sheltered  housing 
facilities  under  proposed  f  3.77(g), 


outdoor  housing  facilities  under 
proposed  S  3.78(e).  and  for  mobile  or 
traveling  housing  facilities  under 
proposed  {  3.79(e).  The  proposed 
regulations  would  require  barriers 
preventing  unauthorized  physical 
contact  between  the  public  and 
nonhuman  primates  for  fixed  public 
exhibits  and  traveling  animal  exhibits, 
at  any  time  the  public  is  present,  both  to 
protect  the  public  and  the  nonhuman 
primates.  We  are  also  proposing  to 
require  that  nonhuman  primates  used  in 
trained  animal  acts  or  uncaged  public 
exhibits  be  under  the  control  and 
supervision  of  an  experienced  handler 
or  trainer  whenever  the  public  is 
present.  The  proposed  regulations  would 
permit  trained  nonhuman  primates  used 
m  animal  acts  and  uncaged  public 
exhibits  to  have  physical  contact  with 
the  public,  as  allowed  under  i  2.131,  but 
only  if  the  nonhuman  primates  are  under 
the  direct  control  and  supervision  of  an 
experienced  handler  or  trainer  at  all 
times  during  the  contact,  in  order  to 
prevent  injury  to  both  the  nonhuman 
primates  and  the  public. 

Primary  enclosures 

We  are  proposing  to  revise  completely 
current  (  3.78,  "Primary  enclosures."  We 
are  doing  so  in  accordance  with  the  1985 
amendments  to  the  Act.  Under  the 
amendments,  the  Secretary  of 
Agriculture  is  directed  to  "promulgate 
standards  to  govern  the  humane 
handling,  care,  treatment,  and 
transportation  of  animals  by  dealers, 
research  facilities,  and  exhibitors."  The 
standards  must  include  minimum 
requirements  "for  a  physical 
environment  adequate  to  promote  the 
psychological  weU-being  of  primates."  (7 
U.S.C.  S  2143(a)(2)(B))  Included  among 
the  primary  enclosures  subject  to  the 
regulations  would  be  those  used  by 
circuses,  cartiivals,  traveling  zoos, 
educational  exhibits,  and  other  traveling 
animal  acts  and  shows.  As  explained  in 
greater  detail  below,  we  are  proposing 
di^erent  minimum  space  and 
environment  requirements  for  research 
facilities,  dealers,  exhibitors,  and 
traveling  or  mobile  animal  act 
exhibitors,  in  order  to  promote  the 
psychological  well-being  of  nonhuman 
primates  and  to  provide  for  the 
primates'  minimum  needs.  All  primary 
enclosures  would  be  required  to  meet 
the  proposed  minimum  requirements. 
We  consider  the  proposed  requirements 
to  be  the  minimum  necessary  for 
nonhuman  primates'  health,  safety,  and 
psychological  well-being. 

Our  proposal  is  in  contrast  to  current 
I  3.78,  which  provides  general 
requirements  for  constructior  and 
maintenance  of  primary  enclosures  and 


uniform  space  requirements  for  every 
nonhuman  primate  housed  in  a  primary 
enclosure. 

We  are  also  proposing  to  add  a 
subsection  on  social  grouping  of 
nonhuman  primates  within  primary 
enclosures. 

General  requirements 

Primary  enclosures  are  defined  in  Part 
1  of  the  regulations  as  "any  structure  or 
device  used  to  restrict  an  animal  to  a 
limited  amount  of  space,  such  as  a  room, 
pen,  run,  cage,  compartment,  pool, 
hutch,  or  tether."  Proposed  {  3.80(a) 
would  continue  to  require  that  primary 
enclosures  be  structurally  sound  and 
maintained  in  good  repair  to  protect  the 
animals  from  injury,  to  contain  them, 
and  to  keep  predators  out,  that  they 
enable  the  animals  to  remain  dry  and 
clean,  that  they  provide  the  animals 
with  convenient  access  to  clean  food 
and  water,  that  their  floors  be 
constructed  in  a  manner  that  protects 
the  animals  from  injury,  and  that  they 
provide  sufltcient  space  for  the 
nonhuman  primates  to  make  normal 
postural  adjustments  with  freedom  of 
movement. 

We  are  also  proposing  in  proposed 
S  3.80(a)  to  require  speciflcally  that  the 
primary  enclosures  have  no  sharp  points 
or  edges  that  could  injure  the  animals, 
that  they  keep  unauthorized  people  and 
predators  from  entering  the  enclosure  or 
having  physical  contact  with  nonhuman 
primates,  that  they  provide  shelter  and 
protection  from  extreme  temperature 
and  weather  conditions  that  can  be 
dangerous  to  the  animals'  health  and 
welfare,  that  they  provide  sufficient 
shade  to  protect  all  the  animals 
contained  In  the  enclosure  at  one  time, 
and  that  they  enable  all  surfaces  to  be 
readily  cleaned  and  sanitized  or 
replaced  if  worn  or  soiled. 

These  additional  requirements  are 
intended  to  provide  more  specific 
minimum  criteria  that  must  be  satisfied 
by  regulated  persons  maintaining 
nonhuman  primates  in  order  to  provide 
for  the  welfare  of  the  animals. 

Social  grouping 

We  are  proposing  to  include  a  new 
subsection  of  proposed  {  3.80  "Primary 
enclosures"  to  emphasize  that 
nonhuman  primates  must  be  grouped  in 
a  primary  enclosure  with  compatible 
members  of  their  species  or  with  other 
nonhuman  primate  species,  either  in 
pairs,  family  groups,  or  other  compatible 
social  groupings,  whenever  possible  and 
consistent  with  providing  for  the 
nonhuman  primates'  health,  safety,  and 
weU-being,  unless  social  grouping  is 
prohibited  by  an  animal  care  and  use 
procedure  and  approved  by  the  facility's 


Committee.  Compatibility  would  be 
based  upon  generally  accepted 
professional  practices  and  upon 
observation  of  the  nonhuman  pnmates 
to  determine  that  they  are  in  fact 
compatible.  We  are  proposing  this 
requirement  based  upon  scientific 
evidence  and  our  expenence.  both  of 
which  indicate  that  nonhuman  primates 
are  social  beings  in  nature  and  require 
contact  with  other  nonhuman  primates 
for  their  psychological  weli -being  The 
expert  committee  convened  by  APHIS 
also  recommended  social  grouping  to 
promote  the  psychological  well-being  of 
nonhuman  primates.  Social  deprivation 
is  regarded  by  the  scientific  community 
as  psychologically  debilitating  to  social 
animals.  Where  social  grouping  is  not 
possible  or  is  determined  by  the 
attending  veterinanan  to  be  contrary  to 
providing  for  the  nonhuman  primates' 
health,  safety,  and  well-being  as 
explained  below,  or  is  prohibited  by  an 
animal  care  and  use  procedure 
approved  by  the  research  facility  s 
Committee  in  accordance  with  Part  2  of 
the  regulations,  we  are  proposing  to 
require  that  nonhuman  primates  be  at 
least  able  to  see  and  hear  other 
nonhuman  primates,  unless  this  is  also 
prohibited  by  an  animal  care  and  use 
procedure  approved  by  the  research 
facility's  Committee.  In  this  case,  the 
isolated  individually  housed  nonhuman 
primates  would  be  required  to  have 
positive  physical  contact  or  other 
interaction  with  their  keeper  or  with 
another  familiar  and  knowledgeable 
person  for  at  least  one  hour  each  day. 
We  invite  comments  addressing  the 
different  measures  that  may  be  taken  to 
satisfy  the  requirement  to  provide 
positive  physical  contact  or  other 
interaction  to  individually  housed 
nonhuman  primates. 

Space  and  physical  environment 

As  stated  above,  we  are  completely 
revising  the  minimum  space 
requirements  for  nonhuman  primates  set 
forth  in  current  paragraphs  (1)  and  (2)  of 
§  3.78(b).  The  current  requirements 
specify  that  primary  enclosures  be 
"constructed  and  maintained  so  as  to 
provide  sufficient  space  to  allow  each 
nonhuman  primate  to  make  normal 
postural  adjustments  with  adequate 
freedom  of  movement"  and  provide  a 
minimum  floor  space  equal  to  an  area  of 
at  least  three  times  the  area  occupied  by 
each  animal  when  standing  on  four  feet, 
regardless  of  the  size  or  condition  of  the 
animal.  We  are  also  proposing  to  add 
requirements  for  enhancing  the 
environment  of  the  primary  enclosures 
used  for  maintaining  nonhuman 
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primaJw,  in  accordance  with  the  1985 
anipniinit-nfi  to  th«  Act 

In  prfpnnriR  mir  pmpo«al  of  minimum 
n-qutrtnnrnts  fnr  a  phy*<t:«l  pnvlronmffnt 
adequate  to  pnjmoto  the  paychologlra! 
whII  b«?1njj  u/  nonhuman  prtmafe*.  w« 
utilized  th«  Af(mcj'»  experh««  and 
exppTiencr  in  rrfulatinf  the  huinane 
handhoK.  ijtrft.  and  trentment  of 
nonhunwn  pnmatr*  l)e<au»e  this  ts  the 
fir»t  ixx«aK)n  the  Agency  has  been 
I  hdined  with  re«p<)»wibilify  tor 
r<-»nil«t]onii  to  pTTJinote  the  peycholonif-**! 
well  bemg  of  nonh«in«n  pnmatet,  wp 
(  orsidcred  it  important  and  Inatructive 
to  conjult  with  expert*  and 
rrpreaentdtivfii  of  regulated  induftnes 
We  rt«qii«'«'i'<i  thetr  advice  on  the 
mmunum  ipace  and  other 
etu  ircnrneiil.il  requiremenla  they 
ruoaidered  rwcea^iiry  to  meet  the 
p8ychi>ioxi(.al  needa  of  nookuimen 
pnmrttt's 

Aj  atuteti  previously  in  thia 
Supplemi'iittiry  InformatioD.  the 
Nrttumal  Institute*  of  HeaJth  (NIH). 
I'ublK:  HeHllh  Sorvice  recommended 
p\[i«TiB  to  advi»e  u«  regBniing  minimum 
»t,iiid/irds  for  ppwioting  the 
p<>(  hnlnmc-ul  weUbeinf  of  nonhumtin 
prima  tea.  A  group  of  10  nuahumsa 
prinuite  exp»Tt»  w»a  aelected  and  waa 
H.skt"d  to  forraiiiatB  a  pecommendatiun 
fur  ihea*-  minimum  itandarda.  We  al»o 
rt'mi««led  the  Amenuin  Asaocialion  of 
Zuiilnjiciil  Park*  and  Aquanum* 
(AA/.PA)  to  rectwimead  mimmum 
rp(jiiir«nienl«   Ekjlh  group*  presented  u* 
with  ti  comprehBn*ire  re(H)rt  ci>n*i*tin^ 
uf  tfveir  reconimerxlation*  for 
appnippKile  Bpuce  re  quire  munis, 
envininitii'iitiil  eiiluLncfnun-.t*.  tocial 
Urouping  and  mter«t.:tion,  and  other 
mirumiim  ularidards  iht-y  cimsidered 
np(  fss-iry  t.)  pr?imt)te  the  peycholumi.til 
well  l)»'m>(  iif  nonhuman  pnmatfS  The 
consensus  "f   ipiriKin  wn*  that 
nonhunmn  pnmate*  need  physicjil  and 
mrntal  stmiulation  fur  thfir 
psyrh(ili)>0'  nl  well  heipg.  to  pnhanc  e 
thfir  dfVflopmentai  (tnrwth.  and  to 
m;»ke  them  twttPT  nrw  i«lty  a(trimtf<l   The 
reports  iniiitatud  that  the  need  f  ir 
»tinnilation  rnuid  he  met  by  allowing 
th>-in  surririi-nt  *p>ire  to  enBri^jc  :n 
iipei  le*  tyfMi-al  hehavnr  by  providing 
erii  lodure  n'mplexitie*  ^uch  an  pfrrhen 
and  iiwuiKS   by  pnivtding  mniuivil.i^ile 
uti|f(  t*  (iu<  h  sii  ball*  and  other  obiecti). 
and  by  rnn'^n  the  m«''h()dii  of  feeding 
||jm:h  an  alliwinx  the  pnmufr^  in  fnmge 
for  footfl  TTif  r^^'rti  in(ficflti'd  that 
SiKial  mfer^f  tuin  and  exercise  are 
e<]iia!ly  nei  rsaary  to  prrimr-ite  thnr 
pMyrhoIi-TOc^l  well  being  and  that  »ocial 
grnuping  mcrrenefl  the  prrmate^' 
physical  activity   The  repirrt*  differed, 
however,  tn  their  recommerwlation*  of 


the  precise  means,  or  combination  of 
means,  considered  necessary  to  promote 
the  primates'  psycholoKical  needs. 
Based  on  ftiese  reports  and  our 
observation  of  and  experience  with 
nonhuman  primates,  and  considering  the 
differences  of  opinion  among  the  various 
professional  communities  maintaining 
minhuman  pnmates.  we  have 
determined  that  nonhuman  pnmates 
have  an  acknowledged  need  for  physical 
and  mental  stimulation,  and  that  their 
needs  ran  be  met  In  various  ways. 

We  bave  considered  the 
environmental  condition*  under  which 
nonbiiman  pnmates  are  naamtained  by 
reguidted  ptTstins.  and  are  proposing 
minimura  slandanls  for  primary 
enclosures  used  by  research  facilities 
(including  federal  research  facilities), 
dealers,  exhibitors,  and  traveling  or 
mobile  arumal  act  exhibitors.  We  have 
proposed  four  sets  of  rrunimiur 
standard*  bet.au»e  the  environment  in 
which  a  DunhumaD  pnmate  is 
maintained  may  satisfy  some  of  its 
needs  and  may  re<^ulre  providing  other 
form*  of  stimulation  or  environmental 
enhancements  to  satisfy  other  needs 
For  example,  grouping  by  families  and 
compatibie  nonhuman  pnmate  sf)ecies 
would  meet  the  need  for  social 
interaction  of  primates  maintained  in 
permaiMBt  zoo  exhibits,  while  creating 
other  needs,  such  as  the  n«!ed  of 
exhibited  animals  to  have  privacy  from 
each  other  and  from  the  public  In  other 
cases,  environmental  coiwiitions  may 
restrict  the  opportunity  to  provide 
stimulalior  through  otherwise  accepted 
means  because  it  may  not  be  m  the  best 
interest  of  the  pnmates  safety,  heahh. 
and  well-being  to  do  so.  For  example. 
dealers  may  need  to  mdividualfy  house 
nfw(  cimers  if  placing  them  in  an 
cm  Insure  with  an  established  group 
WMuld  cauae  aggfiiaarve  betiavtar  among 
the  cither  nonhuman  pmnales.  The 
psycholoRKAl  needs  of  the  mdividually 
housed  pnaoalea  would  have  to  be  met 
through  other  meana. 

Accordiiigiv  as  explained  in  greater 
detail  below    we  are  pr"po»ing  that 
primary  em  losures  used  to  maintain 
nonhnman  pnmntes  must  provide 
siifTirient  spare   ss  s«M  forth  in  our 
pnipDHitl,  and  thnt  mmhuman  pnmates 
most  have  exemse   sonn!  intemrtirm 
(or  human  inferBCtinTi!   and 
envTr'inmental  enrichments,  consistent 
with  their  safety   health    and  well-beins 
TTie  mintrmim  amoimt  uf  rpace  that 
wrmid  be  required  for  each  mmhuman 
pruiwite   and  the  kind  and  ammint  of 
other  means  of  meeting  psychological 
needs  that  woTiU  be  rerpured  under  owr 
proposal  wonld  vary  amtrng  the  four  sets 
of  minimum  standards  and  would 


depend  upon  all  the  forms  and 
opportunities  for  physical  and  mental 
stimulation  presented  to  nonhumn 
pnmates  In  the  environments  typically 
provided  by  research  facilities,  dealers, 
exhibitors,  and  mobile  or  traveling 
animal  act  exhibitors,  respectively. 
Under  our  proposal,  when  an 
acknowledged  means  of  providing  the 
stimulation  considered  necessary  for  the 
pnmates'  psychological  well-being  is 
amply  supplied  because  of  the 
environment  m  which  the  pnmates  are 
maintained,  other  reqmrements  for 
providing  stimulation  may  be  affected, 
as  long  as  a  sufficient  amount  and 
variety  of  stuauiation  is  provided  to 
meet  the  animals'  psychological  needs. 
The  proposed  space  requirements  are 
mirumura  standards  that  most  be 
provided  to  eocA  nonhuman  pnmate 
contained  in  a  primary  enclosure,  unless 
otherwise  specified  Conseqnenfly.  if 
two  nonhtiman  pnmates  are  housed 
together  tn  one  enclosure  mamtained  by 
a  research  facility,  the  minimum  floor 
area  would  be  the  sum  of  the  minimum 
floor  area  space  requirements  that  must 
be  provided  to  each  animal.  The 
minimum  height  for  the  animal  would 
likewise  be  increased,  up  to  twice  the 
greatest  height  required  for  any  of  the 
nonhuman  primates  contained  in  the 
primary  enclosure  but  not  to  exceed  84 
iru  hes  m  height.  This  is  because  taller 
enclosures  would  not  fit  m  most  rooms 
and  would  no!  be  necessary  a*  long  as 
each  animal  ha*  a  auffiuent  volume  of 
spai  e   Also,  the  proposed  regulations 
would  not  allow  the  size  of  a  primary 
enclosure  to  be  reduced  because  it 
contain*  a  suspended  fixture,  such  as  a 
swing  or  a  perch. 

1   Research  facilities,  federal  research 

facihtie* 

Our  observations  of  nonhum.in 
primates  maintained  m  research 
facilities  and  the  advice  of  the  expert 
committee  convened  by  APHIS,  indicate 
that  nonhuman  pnmates  used  in 
researi  h  t)rpicaliy  mteract  regularly  with 
their  human  caretakers.  Studies 
involving  nonhuman  pnmates  often 
require  observation  by  and  physical 
contact  with  a  pnncipal  investigHtor. 
perhaps  several  times  each  day  In  fact. 
It  has  been  shown  that  even  intrusive 
procedures,  such  as  drawing  blood,  are 
not  stressful  to  rhimpaniees  maintained 
in  rf^eirrh  farilifien.  if  performed  by  a 
familiar,  trusted  caretaker  Interaction 
with  human  caretakers,  if  a  positive 
experience,  is  considered  significant  in 
alleviating  distress  under  expenmental 
conditicms  and  helps  promcrte  the 
psychological  well-betng  of  nonhuman 


primates  maintained  in  research 
environmenlB. 

Altfaovgh  human  interaction  provides 
a  primary  source  of  stimnlatian  to 
nonhaman  primates  maintained  by 
research  facilities,  we  have  detenmned 
that  other  forms  of  physical  and  mental 
stimulatioD  must  also  be  provided.  The 
need  for  environmentai  enriehments  is 
explained  under  the  heading, 
"Additional  requirements  for  research 
facilities."  Specific  requirements  are 
proposed  in  {  3.ai,  "Additional 
requirements  for  research  facilities." 

We  have  also  determined  that 
nonhuman  primates  need  greater  space 
than  that  required  under  the  current 
regulations,  so  that  they  can  engage  in 


species-typical  physical  activity  that  is 
necessary  for  thrar  psydwlogical  well- 
being.  As  stated  above,  the  minhmiin 
space  fequirements  tve  are  propoeing 
must  be  provided  to  each  nonhuman 
primate  in  an  enclosure.  Accordingly, 
nonhuman  primates  maintained  in 
groups  will  have  larger  enclosures  in 
which  to  engage  in  physical  activity. 
Conimunally-housed  primates  engage  in 
increased  physical  activity,  prompted  by 
their  interaction.  Those  housed 
individually  will  have  to  be  released 
into  larger  primary  enclosures  (at  least 
three  times  the  minimum  area  and  twice 
the  mimmum  height  up  to  84  inchee)  for 
exercise  unless  they  are  housed  in 
primary  enclosures  that  provide  twice 


the  mil  "mum  volume  required.  This 
release  requirement  is  also  explained  in 
greater  detail  under  the  heading. 
"Additional  requirements  for  research 
facilities." 

We  are  proposing  minimum  primary 
enclosures  space  requirements  that  we 
consider  sufficien!  to  promote  the 
psychological  well-being  of  nonhuman 
pnmates.  in  light  of  the  social 
interaction  they  receive  end  the 
additional  environmental  enhancements 
that  must  also  be  provnded.  The 
minimum  enclosure  sizes  proposed  are 
based  on  the  typical  weight  of  the 
species,  except  for  brachiating  specips. 
in  accordance  with  the  folicwmg  table: 


Group 

Wagm 

Floor  Area/ Arwnal 

Height 

Ita 

(Kg) 

n.« 

(m«) 

1 

icm) 

1 

2.2 

(1) 

1.6 

(0  15) 

ao 

(50  8) 

22-66 

(1-3) 

ao 

(0.28) 

30 

(76.2) 

66-20,0 

<3-10) 

43 

(0.40) 

30 

(76.2) 
(81.28) 
(91  441 

aO.0-33.0 

(10-15) 

6.0 

(0  56) 

32 

33.0-66.0 

(15-25) 

80 

(0.74) 

36 

6&x>-ab.o 

(25-«0) 

251 

(2.33) 

84> 

(213.36* 

>8e.o 

(>«kflj 

SOjO 

(4.65) 

84 

1 

(213  361 

The  proposed  enclosure  sizes  are 
similar  to  those  provided  in  the  NIH 
Guide,  except  that  the  NIH  Guide 
categorizes  nonhuman  primates  by 
weight  into  aix  categories,  combining 
Croups  6  and  7  into  one  category  for  all 
nonhuman  primate  species  over  S5j0 
pounds.  We  do  not  believe  it  would  be 
appropriate  to  require  the  same 
miniminn  floor  area  and  height  for  the 
larger  great  apes  weighing  over  8AJ0 
pomids,  SQch  as  gorillas,  as  for  the 
smaller  great  ape  species,  since  the 
former  are  substantially  larger  in  size 
and  consequently  require  more  space  for 
their  psychological  well-being.  Our 
decision  to  propose  seven  wei^t  groups 
for  determining  minimum- spaoe 
requirements  is  in  aooordance  with  the 
recommendations  we  received  from  the 
expert  committee  on  nonhuman 
primates. 

The  proposed  minimom  floor  area  and 
height  that  must  be  provided  by 
research  facilities,  including  federal 
research  facilities,  were  also 
recommended  by  the  committee  as 
sufficient  to  promote  the  psychological 
well-being  of  nonhuman  primates. 

Nonhuman  primates  would  be 
categorized  into  these  seven  groaps  by 
the  typical  weight  of  animals  of  their 
species,  except  for  infants  (up  to  0 
months  of  age)  and  juveniles  (6  months 
to  3  years  of  age)  of  various  species  that 
may  weigh  so  much  less  than  adults  ai 
their  species  thjt  they  are  ^txiped  with 


lighter  weight  species  unless  they 
obviously  require  greater  space  to  make 
normal  poBtural  adjustments  and 
movements,  and  exceprt  for  brachiating 
species.  Brachiating  species  are  those 
that  typicaUy  hang  or  swing  by  their 
arms  so  that  Aey  are  suspended  in  the 
air  and  fully  extended.  The  following 
are  examples  of  the  types  of  ntmhoman 
primates  that  fall  into  each  group: 
Group  1 — Marmosets.  Tamarins,  and 

infants  of  varions  species. 
Gronp  2 — Capuchins,  Squirrel  Monkeys 

and  species  of  similar  size,  and 

juveniles  of  various  species. 
Group  3 — Macaques  and  African 

species. 
Group  4 — Male  Macaques  and  large 

African  species. 
Group  S — Baboons  and  nonbrachiating 

species  larger  than  33J0  lbs.  (15  kg.). 
Ooup  6 — Great  Apes  up  to  88.0  lbs.  (40 

kg.)  and  braduating  species. 
Group  7 — Great  Apes  greater  than  88X) 

lbs.  (40 kg). 

We  determined  it  appropriate  to 
provide  guidelines  to  research  facilities 
by  proposing  these  seven  weight  groups. 
In  most  instances,  the  specified 
dimensions  for  the  various  species  will 
be  sufficient  to  proirmte  the  primates' 
psychological  well-being,  anid  the  table 
can  be  used  to  determine  the  minimum 
space  requirements  for  each  species. 
However,  if  a  nonhuman  primate  is 
unable  to  malce  normal  postural 
adjustments  and  movements,  or  cannot 


do  so  without  difficulty,  notwithstanding 
the  table,  it  must  be  provided  greater 
space. 

We  encourage  the  design  and 
development  of  pimary  enclosures  that 
promote  the  psychological  weil-bemg  of 
nonhuman  pnmates  by  providing  them 
with  sufficient  space  and  unrestricted 
opportunity  for  movement  and  exercise, 
and  by  allowing  them  to  interact 
physically  and  socially  with  other 
nonhuman  primates.  Accordingly,  we 
are  proposing  to  allow  the  use  o! 
primary  enclosures  that  do  not  precisely 
meet  the  space  requirements  other%vi8e 
required  of  research  facihtjes  upon 
application  to  the  Admmistrator  for 
permission  An  applicant  would  be 
required  to  demonstrate  both  m  writing 
and  through  use  of  photographic  aids 
that  the  proposed  pnmary  enclosure 
provides  sufficient  space  and  is 
designed  so  that  the  nonhuman  pnmates 
can  express  species-typical  behavior 
The  Administrator  would  grant  the 
application  if  he  or  she  determines  it 
meets  our  requirements  for  promohng 
the  psychological  well-being  of  the 
nonhuman  pnmates.  or  would  deny  it  if 
he  or  she  determines  that  it  is 
detnmental  to  the  health  and 
psychological  well-being  of  the 
nonhuman  pnmates  proposed  to  be 
housed  in  the  enclosure  The  nonhuman 
primates  boused  m  the  enclosure  would 
be  excused  from  the  required  social 
release  penod  required  m  proposed 
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I  S.81(a)(3)  If  the  applicant  damonatnte* 
that  lh«  primary  ancloaura  la  daaigned 
and  conatructed  In  a  manner  that 
providea  for  the  nonhuman  primatea' 
paychological  well  betnj?  by  allowing 
them  iufncient  exercise  and  nycia\ 
Interaction. 

Additional  rwqulrementa  are  impoaed 
upon  research  facilities  to  provide 
environmental  enrichments  whenever 
possible  in  accordance  with  the 
mandate  of  the  Act.  as  amended,  and 
Part  2  of  the  Animal  Welfare 
regulations.  Since  there  are  unique 
considerations  In  many  instances 
because  of  the  necessities  of  animal 
care  and  use  procedures,  we  are 
proposing  to  place  these  additional 
requirements  in  a  separate  section, 
proposed  |  3.81.  which  follows  this 
discussion  of  minimum  space  and 
environmental  requirements.  We  believe 
that  the  space  requirements  of  proposed 
I  3.80<cHl)  together  with  the 
requirements  proposed  In  |  3  81  will 
promote  the  psychological  well  being  of 
nonhuman  primates  used  In  research. 

Z.  Dealers 

From  our  experience  In  regulating 
dealer*,  we  have  determined  that 
dealer*  obtain  nonhuman  primates  from 
various  parts  of  the  country  and  the 
world.  These  nonhuman  primate*  are  of 
various  species  and  may  have  been 
transported  Individually  or  with  an 
established  group.  In  most  Instances,  the 
time  period  nonhuman  primates  are  held 
by  dealer*  Is  relatively  brief.  Generally, 
dealer*  hold  the  animals  until  they  are 
sold,  which  usually  occur*  quickly,  or 
until  arrangements  are  made  for 
transferring  them  to  their  new  owner 
Accordingly,  nonhuman  primates 
maintained  by  dealer*  are  typically 
subject  to  the  stresses  of  travel  and 
transiency 

Unlike  nonhuman  primates 
maintained  by  research  facilities,  that 
have  been  conditioned  so  that  their 
health  status  is  stable  and  known. 
newly  imported  are  transported 
nonhuman  primates  can  carry  disease 
organisms  requiring  quarantine  and/or 
veterinary  care  Some  may  carry  disease 
organisms  that  do  not  affect  it.  but  that 
may  affect  others  pnmates  of  the  same 
species  from  different  locales,  and  other 
species  that  may  be  suspectible.  This 
riak  exist*  even  after  they  have 
completed  a  quarantine  period  In 
addition,  the  stress  of  shipment  makes 
them  more  susceptible  to  disease 
Accordingly,  health  concerns  frequently 
require  thut  nonhuman  pnmates  be 
Individually  housed,  to  promote  their 
well  being.  These  concerns  would  not 
impact  upon  established  group*,  since 
all  the  animals  in  the  group  would  have 


b««n  BxpoMd  to  the  same  dlsaase 
haxards  and  would  generally  have  the 
same  Immunities. 

Established  group*  of  nonhuman 
primates  are  known  to  have  defined 
social  structure*,  with  dominant  animals 
at  the  head  of  the  pecking  order  When 
new  pnmates  of  the  same  or  different 
species  are  introduced  into  an 
established  group,  aggression  among  the 
pnmates  frequently  results  as  they 
attempt  to  establish  the  newcomer's 
status  in  the  social  structure.  This 
aggressive  behavior  is  dangerous  for  the 
nonhuman  pnmates  and  for  their 
caretaker*.  We  believe  that  the  hazards 
attendant  to  altering  the  social 
composition  of  an  established  group  for 
what  18  generally  a  bnef  penod  may 
require  that  Individual  nonhuman 
pnmates  obtained  by  dealer*  be  housed 
apart  from  established  social  groups  for 
the  pnmates'  safety,  and  that  they 
should  not  be  introiduced  Into  the  group. 

Accordingly,  we  believe  that  these 
health  and  safety  concerns  justify 
requiring  that  nonhuman  pnmates' 
needs  be  met  through  means  that  do  not 
include  physical  Interaction  with  other 
nonhuman  pnmate*.  In  accordance  with 
the  determination  of  the  attending 
veterinarian.  unle*s  the  pnmate*  are 
part  of  an  established  group.  Under  our 
proposal  dealer*  would  remain  subject 
to  the  requirements  of  paragraph  (b). 
"Social  grouping,"  and  mint  ensure  that 
individually  housed  nonhuman  primate* 
can  see  and  hear  other  nonhuman 
pnmate*  of  their  own  or  compatible 
species,  or  have  positive  physical 
contact  or  other  Interaction  with  their 
keeper  or  other  familiar  and 
knowledgeable  person  for  at  least  one 
hour  a  day. 

Because  social  interaction  among 
nonhuman  pnmates  maintained  by 
dealers  m.iy  be  restncted  for  health  and 
safety  reasons,  we  would  require  that 
dealers  provide  multiple  enrichments  of 
the  physical  environment  of  the  pnmary 
enclosures  that  are  appropnate  for  the 
nonhuman  pnmates'  species  and  age.  in 
order  to  satisfy  the  animals' 
psychological  needs.  The  proposed 
ennchments  are  essential  for  providing 
sufficient  physical  and  mental 
stimulation  to  the  nonhuman  pnmates. 
particularly  if  they  are  Individually 
housed.  Examples  of  enrichments  we 
would  require  include  providing 
perches,  swings,  mirror*,  or  other 
increased  cage  complexities;  providing 
toys,  balls,  and  objects  for  the  animals 
to  play  with  or  manipulate;  and  varying 
the  method  of  feeding  to  make  it  more 
interesting  to  the  primates  or  to 
stimulate  feeding  in  nature.  We  would 


require  multiple  enrichment*  for  each 
animal  housed  In  a  primary  enclosure. 

We  are  proposing  minimum  space 
requirements  for  Individually  housed 
nonhuman  primates  held  by  dealers  that 
are  twice  the  minimum  floor  area  and 
twice  the  minimum  height  (up  to  a 
maximum  of  &4  inches)  that  research 
facilities  would  be  required  to  provide. 
We  believe  the  Increase  in  minimum 
space  requirements  over  that  required  of 
research  facihties  is  necessary  to 
promote  physical  activity  because 
individually  housed  nonhuman  primates 
may  not  be  released  for  exercise  and  are 
not  as  active  as  those  housed  in  social 
groups.  The  reader  should  note  that 
nonhuman  primates  maintained  In 
research  facilities  housed  in  enclosures 
providing  twice  the  minimum  floor  area 
and  twice  the  minimum  height,  up  to  a 
maximum  of  &4  inches,  are  not  required 
to  be  released  for  exercise  under  our 
proposal.  Nonhuman  primates  held  by 
dealer*  also  have  less  social  interaction 
with  other  species  than  those 
maintained  In  research  facilities,  for 
reasons  cited  above,  and  have  less 
interaction  with  humans.  Increasing  the 
required  minimum  space  will  provide  an 
opportunity  for  greater  physical  activity 
and  stimulation. 

We  would  require  that  nonhuman 
primates  housed  in  pair*,  familie*.  or 
other  social  groups  be  provided  the 
same  minimum  space  as  research 
facilities  would  be  required  to  provide. 
Unlike  the  requirements  we  are 
proposing  for  Individually  housed 
nonhuman  primates,  we  are  not 
proposing  to  require  twice  the  minimum 
space  that  research  facilities  must 
provide  to  pair*,  familie*,  or  other  social 
groups,  because  the  nonhuman  primates 
will  receive  increased  physical  and 
mental  stimulation  through  interaction 
with  other  group  members. 

The  different  species  of  nonhuman 
primates  would  be  categorized  into  the 
same  7  groups  as  for  research  facilities. 
Because  of  the  increased  space 
provided,  the  brief  time  they  are  held  by 
dealers,  and  the  health  and  safety 
reasons  cited  above,  we  would  not 
require  that  the  animals  be  released  for 
exercise  or  social  interaction. 

The  proposed  regulations  would  allow 
dealers  to  provide  the  same  minimum 
space  required  of  research  facilities 
under  certain  specifically  identified 
circumstances,  when  necessary.  These 
purposes  are  limited  to;  holding  the 
animal  for  a  required  quarantine  period, 
having  the  animal  receive  veterinary 
care  as  directed  by  the  attending 
vetennanan,  and  transporting  the 
animal  to  or  from  an  auction  sale  and 
holding  it  at  the  sale.  All  of  these 


occasions  would  be  brief.  Based  on  oor 
obserration  of  and  experient*  in 
regulating  dealers  we  believe  that  H  is 
necessary  to  restrict  the  animals'  space 
onder  these  ctrcnmstances  so  that  the 
dealers  can  properly  obserre  and 
handle  the  nonhuman  primates.  It  would 
also  reduce  the  possibility  of  injury  to 
both  the  nonhuman  primate  and  its 
handler.  The  requirement  to  provide 
environmental  enrichments  would 
remain  in  full  fon»  to  provide  for  the 
animals'  psychological  needs  during 
these  short-term  periods. 

3.  Exhibitors 

We  believe  that  many  of  tfie 
psychological  needs  of  nonhuman 
primates  maintained  in  zoos  are 
satisfied  because  they  are  housed  in 
primary  enclosures  in  social  groups  in 
more  naturalistic  environments.  Because 
of  their  communal  housing  they  have 
greater  opportunity  for  physical  activity 
and  mental  stimulation.  Perches  and 
climbing  structures  are  often  provided  to 
them  in  their  naturalistic  environment  so 
that  the  viewing  pubUc  can  observe 
their  species-typical  behavior.  Howrever, 
we  have  determined,  based  upon  the 
information  available  to  us,  that  their 
environment  necessitates  environmental 
enrichments  to  accommodate  other 
needs  in  promoting  Aeir  psychological 
well-being.  For  example,  some  species 
of  nonhuman  primates  maintained  in 
permanent  zoo  exhibits  may  require 
privacy  and  refuge  from  the  pubHc,  and 
from  each  other,  as  a  result  of  daily 
public  exposure.  Also,  unlike  nonhuman 
primates  maintained  by  research 
facilities  and  dealers,  primates 
maintained  in  permanent  zoo  eiAibits 
are  encouraged  to  mate  and  reproduce. 
It  has  been  scientificaily  shown  that 
nonhuman  primates  in  psychological 
distress  do  not  engage  in  normal 
reproductive  behavior.  Accordingly, 
their  physical  environment  must  be 
enriched  to  promote  their  psychological 
well-being,  so  that  they  may  do  so. 

We  are  proposing  minimum  space  and 
environmental  enrichment  requirements 
that  are  similar  to  this  recommendations 
presented  to  us  by  the  American 
Association  of  Zoological  Parks  and 
Aquariums  (AAZPA)  in  its  report.  This 
study  was  compiled  at  our  request  and 
was  the  result  of  a  collective  effort  of  a 
committee  of  AA2TA  members.  The 
AAZPA  study  categorizes  nonhuman 
primates  into  seven  groups  based  upon 
the  known  social  behavior  of  the 
animals,  as  opposed  to  typical  wei^t  of 
the  species.  Each  nonhuman  primate 
species  has  different  needs,  based  upon 
its  typical  social  behavior  and  physical 
activity  that  must  be  satisfied  for  their 


psychological  well-being  in  a  zoo  or 
exhibition  environment. 

TTie  minimmn  space,  environmental 
enrichments,  and  social  gnwiping 
required  in  the  proposed  regulations  for 
each  group  of  nonhuman  primates  is 
based  upon  our  experience  in  regulating 
exhibitors  and  the  industry's 
recommendations  after  observation  of 
and  experience  with  die  animals.  We 
beheve  they  will  be  appropriate  to 
promote  the  psychological  well-being  of 
each  of  the  species. 

The  specific  minimum  space  and 
environmental  requirements  are  set 
forth  in  the  rule  portion  of  this  document 
at  proposed  (  3io(cK3).  and  appear  in 
chart  form.  The  chart  divides  the  various 
species  into  7  groups  and  offers 
examples  of  the  types  of  nonhuman 
primates  included  in  each.  For  each 
grouping,  the  diart  specifies  the 
minimom  number  of  nonhuman  primates 
to  be  housed  together  in  a  primary 
enclostire,  the  minimum  space 
requirements  for  that  group,  whether 
shelters  are  required  and  if  so  how 
many  and  of  what  size  and  the 
furnishings  that  are  required  to  enrich 
the  environment  in  the  primary 
enclosure  and  provide  for  the  animals' 
psychological  well-being.  Except  for 
great  apes,  we  are  proposing  minimum 
space  requirements  for  groups  of 
nonhuman  primates,  in  accordance  with 
the  AAZPA  recommendations,  and  not 
for  individual  animals. 

4.  Mobile  or  traveling  animal  act 
exhibitors 

Our  proposal  for  minimum  space  and 
environmental  requirements  applicable 
to  mobile  or  traveling  Hnimal  act 
exhibitors  is  in  two  parts.  One  part 
pertains  to  nonhuman  primates  that 
participate  daily  in  animal  acts,  shows, 
or  training  periods  outside  of  their 
primary  enclosure.  The  second  pertains 
to  nonhuman  primates  that  are 
permanently  contained  in  their  primary 
enclosure.  We  are  proposing  regulations 
in  accordance  with  these  two 
classifications  because  we  have 
determined,  based  upon  obser\'ation 
and  our  experience  in  regulating  mobile 
or  traveling  animal  act  exhibitors,  that 
animals  used  in  trained  animal  acts  are 
generally  released  daily  for  training  or 
for  performances,  except  during  brief 
layovers  between  shows,  and  that 
untrained  animals  are  used  primarily  for 
pubhc  exhibition  and  are  not  released. 
We  are  not  aware  of  any  nonhuman 
primates  used  in  traveling  exhibitions 
that  would  justify  proposing  an 
additional  set  of  requirements. 

Trained,  performing  nonhuman 
primates  receive  a  great  deal  of  mental 
and  physical  stimulation  on  a  daily 


basis.  Their  lives  are  enriched  M/id 
varied  through  multiple  performances  on 
a  daily  basis,  and  training  sessions  in 
between.  When  performing,  the  pnmates 
are  in  a  close,  working  relationship  with 
their  trainer,  and  with  any  other  arumals 
in  the  act  Between  performances,  the 
nonhuman  primates  are  given  training 
sessions  to  sharpen  their  performances 
and  to  learn  new  routines.  We  believe 
that  these  nonhuman  primates' 
psychological  needs  are  niet  by  their 
interaction  and  activity.  Accordingly. 
we  do  not  consider  it  necessary  to 
require  auJbticnal  environmental 
enrichments  in  their  primary  encio*ures. 
We  are  proposing  m  1 3.80(c)(4)iiJ  that 
mobile  or  traveling  animal  act  exLbitors 
provide  the  minimum  space  required  of 
research  facilities.  We  bebeve  this 
space  IS  suffici€nt  to  promote  the 
psychological  well-being  of  the 
nonhuman  primates  when  they  are 
contained  in  primary  enclosures. 

Nonhuman  primates  used  in  mob:ie  or 
traveling  animal  ad  exhibits  that  are  not 
trained  and  are  used  for  static  or 
stationary  exhibits  do  not  receive  ddily 
interaction  with  their  caretakers,  unlike 
those  maintained  in  research  facilitie*. 
Often  they  are  solitary  exhibits,  such  as 
gorillas  held  for  pubbc  viewing,  and  do 
not  interact  with  other  nonhuman 
primates.  Unlike  the  nonhuman  pnmates 
held  by  dealers,  the  ammals  are 
maintained  under  these  circumstance« 
for  long  periods,  without  being  released, 
and  therefore  require  more 
environmental  stimuli  and  opportunirie* 
for  physical  activity  to  promote  their 
psychological  well-being  than 
nonhuman  pnmates  maintained  by 
research  facilities,  dealers,  and 
exhibitors  We  are  therefore  proposing 
to  require  multiple  environmental 
enrichments  that  allow  the  different 
species  of  nonhuman  pnmates  to  engage 
in  species-typical  behavior.  The 
enrichments  required  would  be  similar 
in  kind  to  those  that  dealers  and 
exhibitors  are  required  to  pro\nde  and 
they  too  must  be  appropnate  for  the 
species  and  age  of  the  animal.  We  are 
proposing  that  the  minin.um  space  that 
must  be  prn\'ided  to  these  nonhuman 
primates  be  at  least  three  times  'he  floor 
area  and  twice  the  height  (up  lo  a 
maximum  height  of  84  inches)  that 
research  facilities  are  required  to 
provide.  We  believe  that  enclosures 
providing  this  minimum  space  would  be 
appropriate  for  housing  up  to  three 
nonhuman  primates  under  these 
circumstances,  since  their  social 
interaction  will  provide  greater 
opportunity  for  physical  stimulation. 
The  minimum  space  provided  would  be 
required  to  be  increased  in  accordance 
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with  paragraph  (d)  of  propoaed  I  3.80  for 
each  additional  1-3  nonhuinan  prlmatoi 
alao  houaed  In  the  primary  encloeure. 
We  b«lleve  that  the  Increased  minimum 
•pace  is  necewary  to  encourage  and 
allow  greater  phyiical  activity  and 
would  alao  be  conaiatent  with  highway 
travel  restrictions  We  believe  that  if 
these  requirements  are  met.  the 
psycholoRlcal  needs  of  these  nonhuman 
pnmates  will  be  satisned. 

Fjicept  where  otherwise  stated,  the 
minimum  spate  requirements  provided 
in  proposed  t  3  8()(( )  are  mandatory  for 
each  individual  nonhuman  pnmate 
housed  in  a  primary  enclosure 
Accordingly,  the  minimum  space 
provided  must  be  increased  when 
nonhuman  pnmates  are  housed  in 
multiples  in  a  primary  enclosure  so  thai 
each  has  a  sufficient  volume  of  spare  in 
whu.h  to  express  species  typical 
t)«'havior  since  overcrowding  is  known 
to  result  in  nonhuman  pnmates 
becoming  agitated  and  to  cause  them  to 
express  abnormal  behavior.  We  are 
pnjposing  to  rec^uire  that  primary 
enclosures  be  increased  in  size  by  the 
floor  area  required  for  each  nonhuman 
pnmates  if  it  were  housed  individually 
and  that  the  minimum  height  provided 
by  twice  that  required  for  the  largest 
nonhuman  pnmate  in  the  enclosure,  up 
to  a  ma.x.imum  height  of  84  inches.  We 
are  not  proposing  to  require  that  the 
minimum  height  provided  be  increased 
for  each  additional  animal  housed  in  the 
pnmary  enclosure  since  the  enlarged 
area  coupled  with  the  doubled  height 
should  pn)vide  sufficient  volume  for  the 
nonhuman  pnmates'  activity   Also,  the 
maximum  height  ceiling  of  M  inches  is  a 
practical  limitation  since  enclosures  of 
greatfr  height  would  not  fit  In  many 
rooms. 

Based  ufnin  the  cited  authoOties  and 
our  ex.p«neni  f',  we  t>elieve  that  these 
proposed  minimum  space  and 
environmental  enrichment  requirements 
are  sufficient  to  promote  the 
psychological  well  being  of  nonhuman 
pnmates  maintained  by  regulated 
persons 

Vari«nc« 

We  understood  that  the  proposed 
minimum  space  requirements  for 
nonhuman  pnmates  might  require 
persons  sub|e<  t  to  the  Animal  Welfare 
rfrgulatlons  to  rebuild  or  remodel  their 
facialities  and  to  expend  previously 
unanticipated  and  unbudgeted  monies 
fur  new  pnmdry  enclosures  and  fixtures 
In  some  inslrtm  es  major  strurturrtl 
modific  ations  might  l)e  required  in  order 
to  satisfy  the  pmposed  spare 
requirements   I'ntil  the  necessary 
ad|ustments  were  made,  many 
registrants  ami  iu.ensees  would  not  be 


in  compliance  with  the  proposed 
requirements. 

In  cases  where  tne  effect've  date  of 
the  regulations  would  not  coincide  with 
■  facility's  fiscal  year*,  wo  are  aware 
that  budget  planning  and  funding 
procedures  for  the  next  fiscal  year 
would  take  some  time  Once  funds  have 
been  appropriated,  facilities  would 
require  additional  time  to  make  the 
necessary  space  modifications.  To  allow 
facilities  sufficient  time  to  conform  with 
the  proposed  minimum  space 
requirements,  we  are  proposing  to 
include  a  mechanism  for  issuing 
vanances  to  eligible  persons.  This 
mechanism  would  be  similar  to  that 
already  in  place  for  licensees  and 
registrants  in  Subpart  E — 
■Specincations  for  the  Humane 
Handling.  Care,  Treatment  and 
Transportation  of  Mannc  Mammals." 

A  "vanance"  would  be  issued,  in 
wnting  by  the  Administrator  of  APHIS. 
and  would  allow  an  eligible  registrant  or 
licensee  to  continue  operating  even 
though  not  fully  in  compliance  with  the 
minimum  space  requirements  for 
nonhuman  pnmates.  A  variance  would 
be  limited  to  the  proposed  minimum 
space  requirements.  It  would  not  allow 
noncompliance  with  the  proposed 
environmental  ennchment,  social 
grouping,  and  release  requirements; 
these  requirements  would  have  to  be 
complied  with  upon  the  effective  date  of 
the  regulations.  The  variance  would  be 
limited  in  scope  both  as  to  time  and  to 
the  pnmary  enclosures  covered  by  it, 
and  would  specify  the  portions  of  the 
applicant's  facilities  to  which  it  applied. 
Registrants  and  licensees  maintaining 
or  handling  nonhuman  pnmates.  having 
nonhuman  primates  on  their  premises  or 
under  their  control  or  supervision,  and 
not  complying  with  the  minimum  space 
requirements  proposed  in  |  3.80,  would 
have  to  apply  for  a  variance.  Facilities 
that  are  under  construction  or  that  are  in 
the  design  or  preliminary  construction 
stages  on  the  date  these  regulations 
become  effective,  would  not  be  eligible 
for  a  vanance  since  they  could  adapt 
their  construction  to  comply  with  them. 
However,  a  facility  that  was  so  nearly 
complete  that  it  would  require 
substantial  modification  at  a  previously 
unbudgeted  and  significant  cost  to  bring 
It  into  compliance  would  be  eligible  for 
a  vanance 

A  vanance  could  be  granted,  at  the 
sole  discretion  of  the  Administrator,  for 
up  to  2  yenrs  We  believe  that  this 
would  allow  sufficient  time  for  a 
registrant  or  licensee  to  raise  the 
necessary  funds  and  to  contract  for  the 
required  work,  as  well  as  to  purchase 
whatever  fixtures  or  equipment  were 


necessary  for  It  to  comply  with  the 
minimum  space  requirement*.  One 
extension  of  up  to  1  year  could  be 
granted  by  the  AdmGiistator  if  he  or  she 
determined  that  it  was  necessary,  based 
upon  the  facta  presented  in  the 
application  for  an  extension  The 
extension  would  be  granted  if  justified 
due  to  unforeseen  situations  that 
prevented  full  compliance  during  the 
variance  period.  As  an  example, 
unforeseen  circumstances  for  research 
facilities  could  be  nonallocation  of 
public  funds  to  make  the  necessary 
expenditures. 

An  application  for  a  variance  would 
be  required  wilhm  60  days  of  the 
effective  date  of  these  regulations  and 
would  have  to  be  in  writing.  According 
to  the  proposed  regulations  it  must  list, 
in  detail,  specific  reasons  why  the 
vanance  was  being  requested,  and  each 
of  the  mmimum  space  requirements  the 
facility  cannot  meet.  It  must  identify  the 
species  and  number  of  nonhuman 
pnmates  that  would  be  affected  by  the 
vanance,  and  must  state  the  amount  of 
time  necessary  for  the  applicant  to  come 
into  compliance  and  the  estimated  cost 
of  compliance. 

We  are  proposing  to  require  a 
statement  from  the  attending 
veterinarian  concerning  the  age  and 
health  status  of  the  nonhuman  primates 
affected  by  the  variance,  and  addressing 
whether  granting  the  variance  would  be 
detrimental  to  the  affected  nonhuman 
primates. 

As  IS  presently  the  case  for  marine 
mammals,  the  Administrator  could 
require  the  submission  of  an  outside 
independent  expert  report  if  the 
Administrator  believes  it  would  assist 
him  or  her  in  determining  whether  the 
granting  of  a  vanance  would  be 
detnmental  to  the  health  and 
psychological  well-being  of  the  affected 
norihuman  primates.  The  applicant 
would  bear  the  cost  of  the  expert  report. 

The  Administrator  would  grant  an 
application  for  a  vanance  if  he  or  she 
determined  it  was  justified,  or  would 
deny  it  if  he  or  she  determined  that  it 
was  not  justified  or  that  granti.ig  it 
would  be  detnmental  to  the  health  and 
psychological  well-being  of  the 
nonhuman  pnmates  affected.  The  grant 
or  denial  would  be  in  writing.  The 
applicant  could  request  that  the 
Administrator  reconsider  his  or  her 
decision  to  deny  an  application,  in 
accordance  with  the  requirements  of 
{  3.80(e)(4).  Similarly,  a  request  for  an 
extension  would  be  granted  by  the 
Administrator  if  he  or  she  determined 
that  It  was  justified,  or  denied  if  he  or 
she  determined  that  it  was  not  justified 
or  that  granting  it  would  be  detnmental 


to  the  health  and  psychological  well- 
being  of  the  nonhuman  primates 
affected.  The  grant  or  denial  of  the 
extension  would  also  be  in  writing.  The 
applicant  could  request  that  the 
Administrator  reconsider  his  or  her 
decision  to  deny  an  appUcation  for  an 
extension,  in  accordance  with  the 
requirements  of  S  3.80(e)(5).  If  the 
extension  were  granted  upon 
reconsideration,  it  would  be  retroactive 
to  the  termination  date  of  the  initial 
variance. 

Variances  would  be  revocable  for  bad 
faith,  such  as  a  false  representation  on 
the  initial  application  or  in  the  request 
for  extension.  They  could  also  be 
revoked  if  the  purposes  for  which  they 
were  issued  were  not  being  carried  out, 
or  if  they  were  detrimental  to  the  health 
and  psychological  well-being  of  the 
nonhuman  primates  affected. 

Additional  requirements  for  research 
facilities 

In  proposed  S  3.81.  "Additional 
requirements  for  research  facilities."  we 
are  proposing  environmental 
enrichments  that  research  facilities 
would  be  required  to  provide,  in 
addition  to  the  minimum  space 
requirements  contained  in  proposed 
S  3.80(c)(1).  We  are  doing  so  because  the 
Animal  Welfare  Act  as  amended,  and 
the  regulations  contained  in  Part  2  of  the 
Animal  Welfare  regulations  (see 
companion  docket  no.  88-014.  published 
elsewhere  in  this  issue  of  the  Federal 
Register  impose  specific  duties  on 
research  facilities  holding  animals  for 
research,  testing,  or  teaching  that  are 
not  imposed  upon  other  regulated 
persons  or  industries,  and  that  can 
affect  their  determination  of  the  specific 
means  employed  to  promote  the 
psychological  well-being  of  nonhuman 
primates.  For  example,  S  2.30(h)  requires 
that  research  facilities  provide  for  the 
psychological  well-being  of  nonhuman 
primates  in  accordance  with  the 
regulations  and  standards  and  that  they 
maintain  a  record  system  indicating  that 
they  are  complying  with  the  regulations. 
Also,  under  the  regulations  in  Part  2, 
Subpart  C — "Institutional  Animal  Care 
and  Use  Committee  and  Other 
Requirements  for  Research  Facilities," 
each  facility's  Committee  must  among 
other  things,  review  and  approve  a 
proposed  animal  care  and  use  procedure 
(ACUP)  before  research,  testing,  or 
teaching  can  commence,  inspect  the 
facility  for  compliance  with  these 
regulations  in  accordance  with  S  2.35, 
and  report  deficiencies.  Research 
facilities  must  also  establish  a  written 
policy  ensuring  that  the  attending 
veterinarian  is  consulted  in  ACUP 
planning  and  development  Accordingly, 


in  addition  to  prescribing  the 
environmental  enrichments  that 
research  fadhties  would  be  required  to 
provide,  proposed  S  3-81  includes 
reference  to  the  role  of  the  Committee 
and  the  attending  veterinarian  in 
promoting  the  psychological  well-being 
of  nonhuman  primates. 

After  considering  all  the  information 
available  to  us,  including  the  report  of 
the  expert  committee  on  nonhuman 
primates,  we  are  proposing  the  following 
minimum  requirements  to  promote  the 
psychological  well-being  of  nonhuman 
primates  in  accordance  with  the  Act  as 
amended.  These  requirements  are  in 
addition  to  the  minimum  space 
requirements  set  forth  in  proposed 
S  3.80(c)(1). 

As  explained  above  under  the 
heading,  "Space  and  physical 
environment"  many  of  the 
psychological  needs  of  nonhuman 
primates  used  in  research  facilities  are 
met  through  their  regular  interaction 
with  their  human  caretakers.  However, 
we  believe  that  environmental 
enrichments  must  also  be  provided  by 
research  facilities  so  that  the  primates 
can  engage  in  species-typical  behavior 
and  receive  sufficient  physical  and 
mental  stimulation  at  all  times. 
Proposed  9  3.81(a)(1)  provides  examples 
of  the  kinds  of  enrichments  that  would 
be  required  under  our  proposal.  These 
include:  (1)  Perches,  swings,  mirrors, 
and  other  cage  complexities;  (2)  toys  or 
objects  to  manipulate;  and  (3)  varied 
methods  of  feeding.  We  would  require  a 
combination  of  environmental 
enrichments  and  that  at  least  one  form 
of  enrichment  from  each  type  listed  be 
provided.  Proposed  {  3.81  would  also 
require  that  research  facilities  house 
nonhuman  primates  in  social  groupings 
in  primary  enclosures  whenever 
possible,  to  increase  their  physical 
activity  and  for  their  psychological  well- 
being. 

We  are  proposing  additional 
requirements  applicable  to  individually 
housed  nonhuman  primates.  In  order  to 
ensure  that  these  primates  have 
sufficient  opportunity  for  physical 
activity,  we  would  require  that  they  be 
released  for  at  least  four  hours  of 
exercise  each  week  into  an  area  that  has 
at  least  three  times  the  floor  area  and 
twice  the  height  of  their  primary 
enclosure.  Release  would  not  be 
required  if  they  are  maintained  in  a 
primary  enclosure  with  other  nonhuman 
primates,  or  if  they  are  maintained  in  a 
primary  enclosure  that  is  at  least  twice 
as  great  as  that  required  for  the  species, 
because  they  would  have  greater 
opportunities  to  engage  in  physical 
activity  on  an  ongoing  basis.  Under  our 


proposal,  nonhuman  primates  may  be 
placed  with  compatible  species  during 
the  required  release  period.  This  social 
Interaction  would  promote  their 
psychological  well-being  and  is  known 
to  increase  their  physical  activity. 
Proposed  §  3.81(a)(4)  would  also 
require  research  facilities  to  provide  for 
the  special  psychological  needs  of 
individually  housed  nonhuman  pnmates 
that  are  infants  or  juveniles,  that  are 
used  in  research  that  does  not  provide 
for  much  activity,  and  those  showmg 
signs  of  psychological  distress.  We 
would  require  that  they  consult  wih  the 
attending  veterinarian  who  would 
instruct  the  facility  as  to  the  additional 
environmental  enrichments  that  must  be 
provided  to  provide  for  the  primates' 
psychological  well-being.  These  three 
categories  of  nonhuman  primates  are 
specifically  identified  in  the  proposed 
regulations  because  we  concur  with  the 
expert  committee  on  nonhuman 
primates  that  they  require  additional 
consideration  of  their  needs  to  promote 
their  psychological  well-being.  Infants 
and  juveniles  are  in  the  formative  period 
of  their  developmental  growth  and 
require  physical  and  mental  stimulation 
for  normal  development.  They  also 
require  social  interaction  with  other 
nonhuman  pnmates  so  thai  they  can 
fimction  in  accordance  with  the  t\-pical 
social  behavior  for  their  species. 
Similarly,  those  required  to  be  inactive 
lack  the  physical  activity  and 
stimulation  considered  important  for 
their  psychological  well-being,  and  their 
needs  must  be  provided  for  in  different 
ways.  The  special  needs  of  those 
showing  signs  of  psychological  distress 
must  also  be  individually  addressed  to 
prevent  the  development  of 
psychological  disorders.  Because  the 
needs  and  circumstances  of  individually 
housed  nonhuman  primates  falling 
under  any  of  these  categories  will  differ 
on  an  individual  basis,  we  believe  it  is 
appropriate  to  require  that  research 
facilities  consult  with  their  attending 
veterinarian,  who  has  expertise  in  the 
care  and  treatment  of  the  species  being 
attended,  and  can  prescribe  the 
additional  measures  deemed  necessary 
to  satisfy  the  primates'  psychological 
needs.  We  would  require  the  attending 
veterinarian  to  keep  records  of  these 
additional  instructions,  and  they  would 
be  subject  to  APHIS  inspection  under 
proposed  {  3.81(c). 

We  are  proposing  to  add  a  prohibition 
against  confjiing  nonhuman  pnmates  in 
chairs,  unless  required  by  an  animal 
care  and  use  procedure  and  approved 
by  the  Committee  in  accordance  with 
Part  2  of  the  Animal  Welfare 
regulations,  and  unless  the  animal  is 


BEST  COPY  AVAILABLE 


10814 


FwlarBl  lUsUtar 


Vol    54.  No    4H  /  W«Klne»day.  March  15,  1969  /  Proposed  Rules 


rvlMBed  dmJy  for  «*.ercU«  for  hI  l««it 
ant  c»ntinu<>u«  hour  »»«ch  d«y  dunn^  th« 
p«r»od  of  co*irineni«nt  «nl««a  (;ontinuoui 
rt'straiiit  in  ■  i-hair  ts  required  by  an 
Hiuma)  can  •nd  om  prtKiBdurw  and 
rtp()ri)v«d  by  th«  QjmmJttfw.  If 
I  nntmuoua  rtrntrsml  la  approviMl  wb  «rf 
prapoMnx  to  r»q«tr«  t^t  tiw  mnhuman 
pnmtttB  bm  rvleaMd  for  txnram  for  at 
Uaat  one  hour  before  and  ont  hour  after 
the  period  of  r«i«tr«int  W«  ars  propo«in« 
lu  Include  this  prohibttkn  bacaiiae  of 
the  unportmnoe  of  phywcal  •cUvity  Ui 
promo«UiB  the  parcfaoiof^cml  *pdJ-being 
of  Donhamaa  prtnatB*. 

The  propoeed  refvUtKMM  would  alao 
rtiqalre  thel  docxunantation  of  the 
niltaii  of  nonhuman  priinalec  and  of 
addittonal  anvtnMunental  enrkiiment* 
ortlwd  \jnAm  pcra^vph  {m^4)  be  kept 
hy  rkm  attending  v«««rtiMrtam.  aabt^Kt  to 
inspectiiM  by  APHB  hwyertora.  end  tn 
tba  CAM  of  fedeni  nmmrck  facMtlea.  to 
review  biy  officUta  of  any  federal 
fundti^  tft^mcy  Theee  r»oorda  wroold 
•bo  be  Mb4ec<  to  Uwpectlon  by  the 
Cdvnaittae  In  aooordanoe  with  the 
refiMUtmna  In  Part  r  (5<w  compenlon 
iltxJii'l  no.  iS-OK  pebMaKwl  elaewhere 
la  (hla  I8MM  of  the  Fatkral  Refialer  ) 

Wo  recoptrte  th«<  certain  litxiattona 
will  itiqtUre  an  limnedlate  leeponae  from 
fucillty  peiaonnel  when  It  ta  neceaaery 
to  provide  ten  than  the  mttrtniuin 
■tandarda  to  a  nonhwman  pidiiafe.  due 
to  the  contftttan  of  the  antmal.  tn  order 
to  provide  for  M«  wwffare  We  are 
propoeinn  to  tnchide  a  pfortalon  in 
propoeMl  I  3  81  that  would  aothortxa 
a  tte»K<tiig  TWtertnarlana  to  eT«mpt  or 
rf  atni  t  a  perticular  nonhoraan  primate 
from  It!  r»KjotTBd  exerrtae  and  aoclel 
r«ke«ae  period  If  he  or  fh«  determtrif^ 
thai  It  li  ni»r.e«e«ry  for  the  nonhnman 
pnmele  •  h«^lth.  mnditiwn.  or 
peyrJ»oio((trel  wHVbrlnn  due  to  the 
phy»ii.«l  or  pflyr:ho^oJ^lall  condition  of 
the  animal   The  axemt^lon  would  he  for 
a  iWTiod  of  up  to  30  day*  and  mnat  be 
recorded  by  the  atlendtng  vetertnarlHn 
HncJ  auHet-t  to  APmS  mrpertioo  and  tn 
the  case  of  federal  pi-eearrrh  fenlitlea.  In 
review  by  offWala  of  any  fedeml 
funtlinx  ajtenry   We  wtnild  rrqxiire  that 
the  rr»r«rt  h  fnrihty  be  reeponaible  for 
havmj?  the  «tl»«ndinji  vrtertnarlfln  review 
the  (pTinl  of  exemption  at  Ir^at  ev»"ry  30 
day*  to  determine  If  it  is  »til1  warnintfKi 
under  the  nmimstance*  Rxemptiona 
wmild  he  re<i«tr^Hl  to  be  Included  tn  thr- 
rf»i'ar<  h  fin  ility  »  Hnntml  report  and  in 
the  ('ommitlee'i  trtpertioo  rep<irt  und«>r 
J  M5(bH21(iHf')   (.Se**  compenion  docket 
IK)  («Mn4.  published  Haewhere  In  thia 
iHHue  of  the  Faderel  KiigtalM  1  We 
t.elieve  that  thia  exemption  procedure 
would  fill  the  need  to  Wave  abort  term 
authoniatlon  for  tterietion  from  theae 


proposed  standard*  due  to  unusual  or 
unanticipated  ctrcumatsnces 

We  are  proposing  to  revise  the 
prtJvisKWs  of  current  |  379  ■Feeding,"  to 
include  means  uf  efih«ncinx  the 
psy(  hi)luKii  rtl  weli-being  of  nonhuman 
prune  tea  by  varyinji  the  types  of  food 
and  the  methods  of  feedtn^  swii  as  by 
using  task -oriented  feeding  or  allowing 
the  anmials  to  forage  for  food  as  in 
natkxre.  We  believe  that  requiring 
vanaooii  in  the  nonhumaa  prunatea' 
faediag  oc  ■  daily  basis  is  a  necass«ry 
meHoa  of  providiog  Daoessary  mental 
and  physical  stimulation. 

Propoaed  |  3.62  woukl  reinsure 
multiple  feeding  sites  if  member*  of 
duminaiU  isfwikmnaa  primata  or  other 
species  are  iad  tofatlMr  with  other 
nonhuman  pnaiertea  and  woald  require 
ubservation  ad  the  feeding  practices  o/ 
the  anunaia  to  dBtsrmine  tbat  each 
recetvea  a  eufficiaat  amount  d  food.  Wa 
btilieva  that  this  will  also  eohanre  the 
psychological  well-being  of  aoohiunan 
pncoales  oy  ensunng  that  aac^  has 
access  to  food  and  will  orot  be  prevented 
from  obtaia«Qg  food  due  to  the 
a^x'^**iv>  behavior  uf  others. 

We  are  proposing  minor  changes  to 
current  i  S.79  to  provide  that  the  amount 
of  food,  type  of  food  and  frequency  of 
feeding  mast  be  appropriate  far  the 
species,  size.  age.  and  condition  of  the 
nonhuman  primate,  and  must  be  in 
accordance  with  generally  accepted 
professional  and  husbandry  practices 
and  nutritional  standards.  In  accordance 
with  those  practices  and  standards, 
consideration  would  also  be  given  to  the 
condltloua  under  which  the  animal  Is 
kept,  such  as  whether  It  is  maintained  in 
a  pnmary  ent:losur«  allowing  it  frequ«it 
vigoroBS  activity  or  If  It  Is  maintained  In 
a  primary  endosure  that  is  more 
limiting,  ami  whether  It  is  mamtained 
outdoors  tn  a  cold  environment  or  tn  a 
warm  environment,  since  these 
vannbles  may  affect  the  amount  of  food 
that  Is  appropriate  for  the  animal  Also. 
in  BiTXTrdanre  with  f>art  2  of  the  Animal 
Wf'lfare  re^riln^HTna.  any  deviation  from 
thi'Sf  standerda  due  to  the  necessities  of 
rt*»e«pch  most  be  tuntifird  by  an  animal 
cure  and  use  procediire  approved  by  the 
fedlify's  Committee  (See  companion 
docket  no  BB-m4.  pnhlisbed  elsrwhere 
in  this  i»»M«  of  the  Federal  Re^istar.) 
IViiposed  I  3  82  wmjld  also  require 
thjit  nonheman  prmiates  be  fed  at  leust 
(joce  earh  day  unless  otherwise  required 
to  provide  adequete  vrtertnary  care  to 
the  animals 

We  wouW  oontmee  to  require 
sanitization  of  ff>od  containers  at  least 
once  e^ery  two  weeks  and  would  also 
req«irB  that  food  cositalBers  be  saaitized 


anytime  they  are  used  to  provide  food  to 
a  different  nonhuman  pnmate  or  social 
grouping  of  nonhuman  primates. 
Approved  methods  for  sanitlratinn 
would  be  those  methods  provided  m 
proposed  |  S.B4(b)  for  sanitization  of 
pnmary  enclosures. 

Watering 

V\  e  are  proposing  minor  changes  to 
currt'nt  {  XBO  to  require  that  sufTicient 
potable  water  be  provided  to  the 
nonhuman  pnmates.  We  are  retaining 
the  requirement  that  if  water  is  not 
available  to  the  nonhuman  primates  at 
all  hmes.  it  must  be  offered  to  them  at 
least  twice  a  day  and  we  are  proposing 
to  add  a  requirement  that  the  water  be 
offered  for  at  kast  one  hour  each  time  it 
is  offered.  The  attending  veterinarian 
could  vary  these  requirements  if  he  or 
she  determines  it  is  necessary  to  provide 
adequate  veterinary  care  to  the 
nonhuman  pnmates.  The  proposed 
regulation  would  oontinue  to  require 
sanitizatioB  at  water  oontaiDers  at  least 
once  every  two  weeks  and  would  also 
require  aanitixation  when  used  to 
provide  water  to  a  different  nonhuman 
pnmate  or  social  groMptng  of  nonhuman 
pnmataa.  Approved  aethods  of 
sanitixatioa  would  be  thoee  methods 
provided  m  propoaed  {  3M(b>(3)  for 
sanitnatioD  of  phaaary  endoanres. 

Cleaning.  aaniUzation,  housakeeping. 
and  pest  control 

In  pnipaaed  |  3.M  we  are  propoaing 
reqairements  sumlar  to  those  in  current 
I  3. SI  conceming  cleamag,  sanitoatson. 
housekeeping,  and  peal  oontroL  in  order 
to  provide  for  the  welfare  and  well- 
being  d  oonhunMB  primates.  The 
proposed  revtatoiu  to  current  |  \Jb\ 
inclade  leqakiug  removal  of  excreta  and 
food  waste  from  primary  endoeures  and 
from  pans  andemeatfa  primary 
enclosures  with  grill-type  floors  at  least 
daily  and  as  often  as  necessary,  rather 
than  merely  "as  often  as  necessary"  as 
m  the  carrent  ppgulations.  and  requiring 
removal  of  the  animals  from  a  pr-mary 
encloaure  when  a  cleaning  method  using 
water  is  performed  so  tbdt  thes  v»'ill  not 
be  involuntarily  wetted  or  iniur^-J.  We 
are  proposing  to  require  that  nxfures 
inside  of  pnmary  enclosures,  such  as 
bars  and  shelves,  must  be  kept  clean 
and  be  replaced  when  worn.  In  addition 
to  requiring  sanituation  of  planted  areas 
inside  of  pnmary  enclosures  and  gravel. 
s«nd.  and  diri  surfaces  by  removing 
contaiminated  matenal.  the  proposed 
regulafons  would  require  that  they  be 
raked  and  spot  cleaned  daily  As 
explained  above  under  the  heading 
"FacilitJes,  generaP  if  the  nonhuman 
primates  engage  In  scent  marking,  the 
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primary  enclosures  must  be  spot 
cleaned  daily  and  sanitized  at  regular 
Intervals  established  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices,  so  as  not  to  cause 
those  animals  psychological  distress. 

We  believe  that  these  additional 
requirements  will  enhance  the  physical 
environment  in  which  nonhuman 
primates  are  maintained  through 
cleanliness  and  that  they  are  necessary 
for  their  general  welfare. 

We  are  proposing  nonsubstantive 
changes  to  current  subsections  (a)-{d) 
for  purposes  of  clarity.  We  believe  that 
these  clarifications  will  make  the 
regulations  easier  to  understand  and 
comply  with. 

Employees 

Current  {  3.82  requires  that  there  be  a 
sufficient  number  of  employees  to 
maintain  the  prescribed  level  of 
husbandry  practices  required  by 
Subpart  D  and  the  rendering  of 
husbandry  practices  be  under  the 
supervision  of  an  animal  caretaker  with 
a  background  in  animal  husbandry  or 
care.  We  are  proposing  minor  revisions 
to  this  section  in  proposed  {  3.85  to 
make  clear  that  this  requirement  is 
imposed  upon  every  person  subject  to 
the  Animal  Welfare  regulations,  and 
that  the  burden  of  making  certain  that 
the  supervisor  is  appropriately  qualified 
is  on  the  employer  regulated  under  the 
Act  We  are  not  proposing  to  prescribe  a 
specific  number  of  employees  for  each 
facility,  because  the  number  of 
employees  needed  will  vary  according 
to  the  size  and  configuration  of  the 
facility,  and  according  to  the  number 
and  type  of  animals  housed  there.  We 
would  require  that  a  facility  have 
enough  employees  to  carry  out  proper 
feeding,  cleaning,  observation,  and  other 
generally  accepted  professional  and 
husbandary  practices. 

Social  grouping  and  separation 

We  are  proposing  to  revise  current 
S  3.83  conceming  social  grouping  of 
nonhuman  primates  in  primary 
enclosures  in  order  to  promote  their 
psychological  well-being.  The  current 
regulations  provide  that  when 
nonhuman  primates  are  housed  together 
they  must  be  maintained  in  compatible 
groups  and  must  not  be  housed  in  the 
same  enclosure  with  animal  species 
other  than  nonhuman  primates.  We  are 
proposing  to  allow  nonhuman  primates 
to  be  housed  with  other  nonhuman 
primate  species  and  with  other  animal 
species  as  long  as  they  are  compatible, 
do  not  compete  with  the  other  species 
for  food  and  shelter,  and  will  not  be 
hazardous  in  any  way  to  the  health  and 
well-being  of  each  other. 


We  are  proposing  to  add  the  following 
regulations  requiring  separation  of 
nonhuman  primates  in  the  following 
circumstances:  (1)  Nonhuman  primates 
exhibiting  vicious  or  overly  aggressive 
behavior  must  be  housed  separately  and 
(2)  nonhuman  primates  under 
quarantine  or  treatment  for  a 
communicable  disease  must  be  housed 
separately.  We  believe  the  requirements 
to  house  nonhuman  primates  separately 
under  these  limited  circumstances  are 
necessary  to  allow  nonhuman  primates 
to  peacefully  coexist  in  primary 
enclosures,  as  is  required  for  their 
psychologial  well-being,  and  to  protect 
their  physical  health  and  welfare. 

The  proposed  regulations  would 
include  provisions  for  keeping  families 
together  and  for  keeping  compatible 
groups  constant.  This  is  because  studies 
of  nonhuman  primates  have  shown  that 
they  are  socialized  in  a  family-oriented 
manner  in  nature  and  that  varying  a 
group's  composition  may  lead  to  distress 
or  aggressive  behavior  towards  new 
members  of  the  group.  Accordingly,  we 
believe  these  regulations  are  necessary 
to  promote  the  psychological  well-being 
of  nonhuman  primates. 

Transportation  standards 

In  preparing  our  proposal  to  amend 
the  transportation  standards  we 
consulted  the  "Interagency  Primate 
Steering  Committee  Guidelines" 
developed  by  the  Unlted^tates  National 
Institutes  of  Health-sponsored 
Interagency  Primate  Steering 
Committee.  The  Interagency  Primate 
Steering  Committee  is  composed  of  an 
inter-agency  group  of  scientists 
concerned  ivith  the  care  and  handling  of 
nonhuman  primates.  The  introduction  to 
the  Guidelines  states  the  following: 

Shipment  of  nonhuman  primates  by  a 
carrier  from  one  location  to  another  is 
stressful,  even  under  the  best  of  conditions. 
The  purpose  of  these  guidelines  is  to 
minimize  the  effects  of  transporiation  stress 
on  these  animals  and  to  have  them  arrive  at 
their  destination  in  as  good  a  physical 
condition  as  possible,  with  a  minimal  degree 
of  illness  or  mortality.  Secondly,  the 
guidelines  ore  intended  to  serve  as  a 
reference  for  adequate  care  of  nonhuman 
primates  for  all  persons  involved  with  the 
shipping  of  these  animals. 

We  also  considered  the  transportation 
standards  proposed  by  the  U.S. 
Department  of  the  Interior,  Fish  and 
Wildlife  Service  (USFWS)  for  nonhuman 
primates  imported  from  abroad. 

Based  upon  our  experience  enforcing 
the  current  regulations,  and  our 
consideration  of  the  information 
available  to  us,  we  are  proposing  the 
following  revisions  to  the  transportation 
standanhi  in  order  to  safeguard  the 


health,  safety,  and  psychological  well- 
being  of  nonhuman  primates  transported 
in  commerce. 

As  part  of  this  revision,  we  are 
proposing  to  include  requirements  that 
were  previously  part  of  the  Animal 
Welfare  regulations  but  were 
inadvertently  omitted  from  the  1977 
revision  of  the  regulations.  When  the 
transportation  standards  were  rewntten 
in  1977  to  incorporate  the  1976 
amendments  to  the  Act  conceming  the 
commercial  transportation  of  animals, 
the  existing  standards  for  surface 
transportation  were  not  included  m  the 
regulations.  Since  that  time,  the 
standards  have  pertained  to  the 
commercial  transportation  by  common 
carrier  and  only  a  few  subsections  have 
pertained  to  surface  transportation  by 
private  vehicle.  This  omission  has 
caused  numerous  difficulties  m  the 
enforcement  of  standards  regarding 
surface  transportation  of  nonhuman 
primates  and  in  the  prosecution  of 
persons  who  have  improperly  handled 
and  transported  nonhuman  pnmates  b> 
private  surface  vehicle.  The  reinstated 
regulations  particularly  affect  provisions 
conceming  ambient  temperature 
speciffcations  during  surface 
transportation  that  should  result  in 
improved  traveling  conditions  for 
nonhuman  primates.  They  also  impose 
similar  requirements  on  all  persons 
subject  to  the  Animal  Welfare 
regulabons  engaged  in  the 
transportation  of  nonhuman  primates,  so 
that  the  animals  will  be  afforded 
necessary  protections  whenever  they 
are  transported  in  commerce. 

Consignments  to  Carriers  and 
Intermediate  Handlers  for 
Transportation 

The  current  obligations  imposed  upon 
carriers  and  intermediate  handlers 
(defined  in  Part  1  of  the  regulations  and 
published  elsewhere  in  this  issue  of  the 
Federal  Register)  would  be  expanded  to 
ensure  the  well-being  of  nonhuman 
primates  during  transport  in  commerce. 
Certain  prerequisites  must  be  satisfied 
before  carriers  and  intermediate 
handlers  may  accept  nonhuman 
primates  for  transport  in  commerce. 
Additionally,  the  carriers  and 
intermediate  handlers  have  certain 
duties  to  fulfill  after  the  shipment  has 
reached  its  destination.  Various 
obligations  are  presently  contained  in 
current  5  S  3.85  and  3.88.  We  are 
proposing  to  consolidate  them  in  one 
section,  proposed  \  3.87.  and  to  add 
some  additional  ones  that  are  necessary 
for  the  nonhuman  primates'  welfare 

The  reader  should  note  that  our 
proposed  regulations  do  not  specifically 
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rafar  to  operator*  of  auction  aales. 
wiUke  the  currant  rqf^uiationa.  Tb« 

definition  of  the  term  "dealar"  wm 
amended  in  1»76  to  Indade  «ny  perton 
who  "negobate*  the  purchau  or  tale"  of 
animali  for  retaarcii.  tsacfaing. 
exhibiimn.  or  u»e  aa  ■  pat  Oparaton  of 
auction  aales  are  tlisrefare  dealer*. 
However,  we  dad  not  remove  the 
reforaoce  to  tbetn  in  the  1977 
amendments  to  the  re^^ulationa.  We  are 
propueinfi  to  do  so  now.  to  darify  the 
regalattons  Acxxmiinj^Jy.  all  references 
to  dealer*  in  the  refolatHms  would 
incKide  operators  of  auction  sates. 

In  sum.  the  roquirements  imposed  an 
carriers  and  tntermediate  handlers  in 
current  }  3  85  are  as  fallowB:  (1)  Current 
t  3.85(a)  requires  that  earners  and 
intermediate  handlers  not  accept  a  live 
nonhuman  [inmate  for  shipment  from 
any  person  subject  to  the  regulations 
mure  than  4  hours  before  the  scheduled 
departure  tixnc  of  the  primary 
conveyance  in  which  the  animal  will  be 
shipped,  except  that  this  tune  may  be 
extended  by  a^ireeanent  to  6  hours  if 
specific  pnor  echeduliAg  of  the  shipment 
has  been  made  (2)  Current  i  3^(b) 
requires  ihdt  earners  or  intermediate 
handlers  accept  a  nonhuman  phizute  for 
shipment  only  if  it  u  in  a  primary 
enciuture  mcetio^  the  requirements  of 
current  |  3.a5  "Primary  enclosures  uaed 
to  tran.sporl  hve  nonhuman  primates," 
except  that  they  may  accept  a 
nonhuman  prunale  if  il  ia  consigned  by  a 
person  nubiect  to  the  regulation*  who 
provide*  a  certificate  stHting  that  the 
pnm.iry  ftuJo*ure  conforros  with  i  3  85, 
unless  the  en<  losurc  is  obviously 
defective  The  information  required  to 
be  in  the  certificate  is  stated  in  the 
rf«ul-ition   (  Jin-cnt  {  3  R.'i(c)  states  that 
earners  and  tntemiediate  haixllers 
whose  faaiities  do  not  meet  the 
minimum  temperature  requiremrnts 
provided  in  the  r»'gulatioaa  may  accept  a 
nuiihuman  prunate  for  transport  if  the 
t  oiisi^nor  furnishes  a  certificate 
exeriited  by  a  vefennan.in  accredited 
by  irSl)A  v,ithin  10  days  before  delivery 
of  the  .iiiimal  for  transport  stating  that 
the  iMiihuman  pnmate  is  acdimated  to 
air  tfmfwratures  lower  than  thoae 
pre»<  ribrd  m  current  H  3.90  and  3  91. 
The  information  required  to  be  m  the 
certificate  is  bkewiae  stated  m  the 
re«iilrt'i,>n   Current  |  3-85<d)  rsquires 
cam«rs  and  mtennediate  handler*  to 
notify  the  consignee  of  the  aivimal's 
arrival  »it  least  tmce  every  8  bcur* 
followuig  arnval  of  the  nonhuman 
(Vimate  at  the  annual  holding  mm*  of  a 
terminal  faality  and  to  re«>rd  the  time, 
date,  and  method  of  attempted  and  fkwl 
nobfication  lai  the  stup9tng  document 


Current  |  3J»  require*  the  following. 
(1)  I  3.M(a)  requires  that  nonhuman 
pnmataa  be  offered  potable  water 
within  the  four  hoars  preceding 
tranaport  in  ooininerT:e.  Dealer*, 
exhibitor*,  and  research  facilities  are 
required  to  provide  water  to  nonhuraan 
pnmates  transported  in  their  own 
primary  correyanca  at  least  every  12 
hour*  after  transportation  is  begun  and 
carher*  and  intermediate  handler*  are 
required  to  do  ao  at  least  every  12  hours 
after  they  accept  the  animal  for 
transport 

(2)  Carrent  |  3.M(b)  provkle* 
requireiaefits  ooocemmg  the  frequency 
uf  feeding  nonhuraan  pnmate*  and 
similarty  distingtiishes  between  those 
persofM  transporting  nonhuman 
pnmates  in  their  own  primary 
conveyances,  and  earners  and 
intemiediate  handler*. 

(3)  Current  |  S-«8(c)  require*  any 
dealer,  research  facility,  exhibitor,  or 
operator  of  an  auction  sale  consigning 
nonhuman  pnmate*  for  transport  to 
affix  written  instnictions  concerning  the 
animals'  food  and  water  requirements 
on  the  outside  of  the  pnmary  enclosure 
used  for  transporting  the  Twnhuman 
pnmate. 

(4)  Current  |  3.88(d)  states  that  no 
carrier  or  intermediate  handler  shall 
accept  a  nonhuman  pnmate  for 
transport  in  commerce  unless  written 
instructions  concerning  food  and  water 
requirements  are  afTixed  to  the  outside 
of  Its  primary  enclosure 

We  are  proposing  to  place  the  various 
prerequisites  that  must  be  satisfied 
before  carrier*  and  intermediate 
handlers  can  accept  a  nonhuman 
primate  for  transport  in  commerce  in 
proposed  |  XJEff.  and  to  add  some 
additional  ones  that  are  necessary  for 
the  nonhuman  primates'  well-being.  We 
are  also  pmpo^irtg  nonsubstantive 
rhansjes  to  current  |  1  85(a)  in  proposed 
8  3  8-(a). 

Proposed  J  3.87(c)  would  contain  the 
rfMjuirments  of  current  8  3.a8(dl  by 
requiring  that  wntten  instnictions 
com  t'muig  Ike  Jood  and  water 
recpiirements  for  each  nonhuman 
pnmate  in  the  shipment  be  s«>r«rely 
utt.irhed  to  the  outside  of  the  pnmary 
em  losure  before  a  earner  or 
mtermediate  handler  may  accept  it  for 
transport. 

As  stated  alxnre,  current  |  SJI8(a) 
provide*  that  rtonhiinian  primate*  must 
be  provided  water  at  least  every  12 
hours  after  acceptance  by  earners  and 
mtcrnifdiate  handler*  for 
tr  a  asportation.  Current  J  3.8e(b) 
provides  that  nonhuman  prunates  more 
than  1  year  of  age  be  offered  food  at 
least  ooc*  srery  24  hours  after 


acceptance  by  carrier*  and  intermediate 
handlers  for  transportation  and  that 
nonhuman  primates  le»*  than  1  year  of 
age  be  offered  food  at  least  once  every 
12  hours  after  acceptance  for 
tran«portatioiL  It  is  ccracaJTable  under 
these  regulations  that  a  nonhuman 
primate  would  have  been  fed  up  to  24 
hours  before  being  consigned  for 
transportation  in  commerce  and  would 
then  not  be  offered  food  for  another  24- 
hour  period.  To  avoid  this  occiurence, 
and  to  be  sure  that  nonhuman  primates 
are  given  water  as  often  as  required  for 
their  well-being,  we  are  proposing  to 
add  a  certification  requirement  in 
proposed  {  3.87(d)  that  would  state  that 
each  nonhuman  primate  in  a  primary 
enclosure  delivered  for  transport  was 
last  offered  food  during  the  12  hours 
before  delivery  to  a  earner  or 
intermediate  handler  and  was  last 
offered  water  during  the  4  hours  before 
delivery  to  a  carrier  or  intermediate 
handler.  It  must  also  state  the  date  and 
tune  each  nonhuman  pnmate  in  the 
pnmary  enclosure  was  last  offered  food 
and  wster.  Gamers  and  intermediate 
handUsr*  would  not  be  aUowed  to  accept 
nonhuman  firiaiates  for  transpori  unless 
this  certification  accompanies  the 
aniraal.  is  signed  and  dated  by  the 
coastgnor.  and  the  date  and  time  it  was 
executed  is  stated.  This  certifies tioa  as 
well  as  the  others  required  in  proposed 
i  3.87.  would  also  have  to  specify  the 
species  of  nonhuman  primate  contained 
in  the  pnmary  enclosure. 

In  addition,  as  provided  under 
proposed  I  3.aO.  "Food  and  water 
requirements,"  the  time  periods 
applicable  to  earners  and  intermediate 
handler*  for  feeding  and  watenng  the 
nonhuman  primates  would  begin  with 
the  time  the  animal  was  last  offered 
food  and  water,  in  accordance  with  the 
certification  The  proposed  requirement 
that  the  consignor  certify  that  lie 
nonhaman  primates  were  proviJed 
water  within  the  4  hours  before  delivery 
to  the  carrier  or  intermediate  handler, 
and  were  offer«l  food  within  12  hours 
before  delivery  to  the  carrier  or 
intermediate  handler  accepting  the 
animals,  would  avoid  situations  where 
the  earner  or  mtermediate  handler 
would  have  to  provide  food  and  water 
immediately  upon  acceptance  We  are 
adding  these  requirements  so  that 
carriers  and  intermediate  handlers  will 
be  better  sble  to  provide  any  needed 
care  and  so  that  the  nonhuman  primates 
being  transported  will  not  go  more  than 
12  hours  without  water  or  24  hours 
without  being  offered  food,  if  they  are  1 
year  of  age  or  more,  and  will  not  go 
more  than  12  hours  without  being 
offered  food,  if  they  are  less  than  1  year 


of  age.  We  believe  these  timeframes  are 
appropriate  for  fte  health  and  well- 
being  of  nonhuman  primates. 

We  would  clarify  the  certifications 
required  from  the  consignor  reganling 
conformance  of  the  primary  enclosure 
with  the  regulations  in  Subpart  D  and 
acclimation  of  a  nonhuman  primate  to 
temperatures  lower  than  those 
prescribed  in  the  regulations.  We  would 
require  that  the  certification  of 
acclimation  be  signed  by  a  veterinarian, 
that  it  specify  a  minimum  temperature 
that  the  nonhuman  primate  can  safely 
be  exposed  to,  and  that  it  specify  each 
of  the  animals  contained  in  the  primary 
enclosure  to  which  the  certification  is 
attached,  rather  than  referring  to  the 
shipment  of  animals  as  a  whole.  The 
contents  of  the  certifications  are 
provided  in  subsections  (e)  and  (f)  of 
proposed  i  3.87,  respectively.  We  would 
clarify  current  {  3.85(c]  by  requiring  that 
the  temperatures  to  which  a  nonhuman 
primate  is  exposed  must  not  be  lower 
than  the  minimum  temperature  specified 
by  the  veterinarian  and  must  be 
reasonably  within  the  generally  and 
professionally  accepted  range  for  the 
nonhuman  primate  as  determined  by  tfie 
veterinarian,  considering  its  age, 
condition,  and  species  of  the  animal, 
even  if  it  is  acclimated  to  temperatures 
lower  than  those  prescribed  in  the 
regulations. 

We  are  proposing  to  add  limitations 
on  how  a  nonhuman  primate  can  be  held 
at  a  terminal  facility  while  waiting  to  be 
picked  up  by  the  consignee.  We  are 
proposing  to  adopt  the  time  limitations 
provided  m  Part  2.  {  2.80,  "C.O.D. 
shipments".  [See  companion  docket  na 
88-014.  pubhshed  elsewhere  in  this  issue 
of  the  Fadaral  Registar.)  Accordingly, 
the  consignor  must  attempt  to  notify  the 
consignee  upon  arrival,  and  at  least 
once  every  8  hours  for  24  hours  after 
arrival  and  then  must  return  the  animal 
to  the  consignor  or  to  whomever  the 
consignor  designates  if  the  consignee 
cannot  be  notified.  If  the  consignee  is 
notified  and  does  not  take  physical 
delivery  of  the  nonhuman  primate 
within  48  hours  of  its  arrival,  the  carrier 
or  intermediate  handler  must  likewise 
return  the  animal  to  the  consignor  or  to 
whomever  the  consignor  designates. 

We  are  proposing  to  revise  current 
§  3.85(d)  to  specifically  require  that 
carriers  and  intermediate  handlers 
continue  to  maintain  nonhuman 
primates  in  accordance  with  generally 
accepted  professional  and  husbandry 
practices  as  long  as  the  animals  are  in 
their  custody  and  control  and  until  the 
animals  are  delivered  to  the  consignee 
or  returned  to  the  consignor  or  to 
whomever  the  consignor  designates.  We 


would  require  the  carrier  or 
intermediate  handler  to  obligate  the 
consignor  to  reimburse  it  for  the 
expenses  incurred  by  tiie  carrier  or 
intermediate  handler  in  returning  the 
animal  Tliese  requirements  appear  in 
proposed  I  3.87(g). 

All  of  these  certifications  and 
notification  requirements  would  help 
minimize  and  alleviate  many  of  the 
stresses  of  travel  for  nonhuman 
primates  and  are  necessary  for  their 
general  welfare  and  psychological  well- 
being  during  travel. 

Primary  EncJosures  Used  to  Transport 
Nonhuman  Primates 

We  are  proposing  to  reorganize  the 
provisions  of  current  $  3.86  and  to  make 
nonsubstantive  changes  to  this  section 
for  clarity.  We  are  proposing  the 
following  substantive  changes  as  well. 

We  are  proposing  to  completely  revise 
the  current  regulations  concerning  the 
number  of  nonhuman  primates  that  can 
be  transported  together  in  one  primary 
enclosure.  The  current  regulations  allow 
up  to  ten  nonhuman  primates  to  be 
transported  in  one  primary  enclosure. 
The  guidelines  issued  by  die  Interagency 
Primates  Steering  Committee  for  the 
transportation  of  nonhuman  primates 
state  that  as  a  general  principle, 
nonhaman  primates  should  be 
transported  in  individual  compartments 
to  avoid  transmission  of  disease  except 
when  necessary  to  minimize  social 
stress.  Based  upon  our  experience  in 
regulating  the  transportation  of 
nonhuman  primates  and  upon 
consideration  of  the  information 
available,  we  have  determined  that 
placing  this  number  of  nonhuman 
primates  together  in  a  situation  that  is 
unusual  to  and  therefore  stressful  to  the 
animals  is  dangerous  for  the  animals 
and  to  the  humans  handling  them.  We 
are  proposing  that  each  nonhuman 
primate  be  transported  individually  in 
separate  primary  enclosures  that  may  be 
connecting,  except  that  the  following 
social  groupings  may  be  maintained 
during  transportation:  (1)  A  mother  with 
her  nursing  infant  (2)  an  established 
male-female  couple  (unless  the  female  is 
in  estrus)  or  a  family  ^roup,  and  (3)  a 
pair  of  juveniles  that  have  not  reached 
puberty. 

The  requirements  for  ventilation 
openings  for  primary  enclosures  that  are 
not  permanently  affixed  to  the  primary 
conveyance  would  be  competely  re\'ised 
to  provide  substantially  greater 
ventilation  openings  for  the  nonhuman 
primates'  comfort  during  travel.  The 
current  regulations  require  that  if 
ventilation  openings  on  two  opposite 
walls  of  the  primary  enclosure  are 
present  they  comprise  at  least  16 


percent  of  the  surface  area  of  each  v^all, 
and  if  there  are  ventilation  openings  on 
four  walls,  they  comprise  at  least  8 
percent  of  the  surface  area  of  each  wall. 
We  are  proposing  that  these 
requirements  be  increased  to  30  percent 
and  20  percent  respectively,  and  that 
the  ventilation  openings  be  located 
above  the  midline  of  the  enclosure,  since 
this  18  safer  for  the  animals  and  for  the 
humans  handling  the  pnmar>- 
enclosures.  The  ventilation  opening 
requirements  for  permanently  affixed 
enclosures  that  have  only  one  front 
opening  would  remain  at  90  percent  of 
the  surface  of  the  front  opemng  The 
proposed  revision  to  the  ventilation 
opening  requirements  would  result  in 
healthier  and  more  comfortable 
tiansportation  conditions  for  no.nhuman 
primates,  and  would  therefore  promote 
their  psychological  well-being. 

We  are  proposing  an  additional 
construction  requirement  that  would 
allow  the  floor  of  a  pnmary  enclosure  to 
be  wire  mesh  or  slatted  but  it  must  be 
designed  and  constructed  so  that  the 
nonhuman  primate  contained  inside 
cannot  put  any  part  of  its  body  between 
the  slats  or  through  the  mesh  m  order  to 
prevent  injury  to  the  nonhuman 
primates.  Also  we  would  require  that 
primary  enclosures  be  constructed  of 
materials  tiiat  are  nontoxic  to  the 
animal  and  will  not  otherwise  ha.Tii 
their  health  or  well-being. 

In  proptosed  §  3.86(0.  we  are 
proposing  additional  marking 
requirements  for  the  outside  of  pnmary 
enclosures  to  better  ensure  that  they  are 
handled  carefully  and  m  a  manner  that 
avoids  causing  the  nonhuman  pnmates 
additional  stress. 

We  are  also  proposing  that  the 
documents  that  must  accompany  the 
nonhuman  primates  be  held  b\  the 
operator  of  the  primary  conveyance  if  it 
is  a  surface  conveyance,  or  attached  to 
the  outside  of  the  pnmary  enclosure.  If 
they  are  attached  to  the  primary- 
enclosure,  they  must  be  placed  in  a 
secu.'-e  but  accessible  manner  so  that 
they  can  be  removed  and  securely 
returned,  and  so  that  they  are  easily 
noticed.  We  would  .-equire  that 
instnictions  for  food  and  water,  and  for 
administration  of  drugs,  medication,  and 
other  special  care  be  attached  to  the 
primary  enclosure  These  requirements 
would  help  ensure  that  the  animals  are 
treated  and  handled  in  accordance  with 
their  individual  requirements. 

Primary  Conveyances 

Prescribed  ambient  temperature  limits 
in  primary  conveyances  used  to 
transport  nonhuman  primates  were  part 
of  the  standards  before  the  1977 
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revuioni  to  the  regulatiuni.  but  were 
inadvertently  omitted  from  those 
revision*.  Wo  are  pniposmn  to  reinstate 
them  for  surfaie  traniiportation  in  thf  se 
proposed  rtJKuLitions  in  order  to  prevent 
rionhuman  priniatcs  from  bfinK 
transported  unilt»r  intolfrahle 
'(•mp«'r»ilure  ciMulifnins  thu!  Wdiilcl  \io 
hannful  to  their  hedlth  uml  phvin  al 
well  heinn  The  current  ren'.il,itions 
present)*  upper  and  lower  ambient 
temperature  limits  fur  nonhuman 
pnmates  held  in  teryiiinal  fai  ilities  and 
presenile  lower  temp'-ralure  liiiiits  for 
nonhuman  primates  p'.m  ed  on 
transporting  devices   It  is  equally 
important  for  the  he.ilth  and  well  bemg 
uf  nonhuman  primates  that  these  limits 
be  followed  while  the  animals  are  in 
transport  as  well  as  vshen  ihey  are  on 
either  end  of  their  |<iuriiey   I'luier  our 
proposed  re«ulat!on»,  all  persons  subject 
to  the  Animal  Welfare  rei^ulalions 
would  be  required  to  maintain  the 
temperature  inside  a  primary 
conveyance  between  45  'F  [7  2  'C)  and 
rt5  'F  (30  *C)  dunns  surface 
transportation  at  all  times  a  nonhuman 
primate  ii  present  BecauRe  it  would  be 
impracticable  to  monitor  the  ambient  air 
temperaturfl  Inside  the  cargo  area  dunnjj 
air  transfjorlation.  we  would  require 
instead  that  it  be  maintained  at  a  level 
that  ensures  the  health  and  well  being  of 
the  8p«cie«  housed,  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices,  at  all  times  a 
nonhuman  primate  is  present.  We  are 
also  proposing  to  add  requirements  that 
a  pnmary  enclosure  must  be  positioned 
in  ■  primary  conveyance  in  a  manner 
that  provides  prtitection  from  the 
elements,  such  as  rain.  wind.  snow,  and 
sun.  and  that  is  far  enough  away  from 
animals  that  are  generally  considered  to 
be  natural  predators  or  enemies  of 
nonhuman  pnmates  so  that  the 
nonhuman  primates  cannot  reach,  see, 
or  smell  them   These  added  precautions 
would  avoid  exposing  nonhuman 
pnmates  to  known  causes  of  distress 
and  would  make  traveling  less  stressful 
for  the  animals 

FlhmI  and  Water  Requirements 

We  are  pn^)posing  to  make 
nonsubstantive  changes  to  the  current 
r^'gulalions  to  make  it  clear  that  earners 
and  intermediate  handlers  must  provide 
food  and  water  to  nonhuman  pnmates 
being  transported  within  a  presi.nbed 
number  of  hours  from  the  time  the 
animals  were  last  offered  food  and 
water  We  would  require  consignors 
sub|ect  to  the  Animal  Welfare 
regulations  to  certify  the  date  and  time 
the  nonhuman  pnmates  were  last 
ofTer«d  food  and  water  Carriers  and 
intannadiata  handlers  would  b« 


required  to  determine  the  appropriate 
time  for  providing  food  and  water  based 

upon  the  information  in  the  certification. 
Fveryone  else  transporting  a  nonhuman 
pnmate  must  provide  food  and  water 
within  a  prescnbed  number  of  hours 
after  they  last  offert-d  the  animal  food 
and  water  We  are  proposing  this 
re(jiiirvment  so  that  nonhuman  primates 
w;l!  not  go  longer  than  24  hours  without 
food  or  longer  than  12  hours  without 
water  The  prescritied  number  of  hours 
differs  based  upon  the  age  of  the 
nonhuman  pnmate  and  is  the  same  as  in 
the  (  urrvnt  reauiations   We  would  also 
re(iuire  that  nonhuman  primates  must  be 
offered  food  within  12  hours  before 
being  transported  m  commerce  so  that 
carriers  and  mlennediale  handlers 
would  not  have  to  provide  food  and 
water  iinmedidtely  upon  acceptance. 
Proper  food  must  be  provided,  in 
accordanc  e  with  \  3  tt2.  however  we 
realize  that  the  necessities  of  travel  may 
require  less  variation  in  the  types  of 
fo<Hi  offered  and  in  the  method  of 
feeding.  Accordingly,  footnote  8  of 
proposed  |  3.90  has  been  added  to  take 
the  exigencies  of  travel  into  account. 
Requirements  for  design,  construction, 
and  placement  of  food  and  water 
containers  would  be  included  for  the 
nonhuman  pnmates'  safety,  comfort, 
and  well-t)eing.  The  requirement  that 
earners  and  intermediate  handJers  must 
not  accept  nonhuman  pnmates  for 
transport  unless  written  Instructions 
concerning  food  and  water  requirements 
are  afTixed  to  the  outside  of  the  pnmary 
enclosure  has  been  Incorporated  In 
proposed  |  3.87.  as  previously 
discussed.  Proposed  |  3.90  would 
require  consignors  sub)ecl  to  the  Animal 
Welfare  regulations  to  attach  securely  to 
the  primary  enclosure  all  written 
instructions  concerning  the  nonhuman 
pnmates'  food  and  water  requirements 
dunng  transportation, 

Care  m  Transit 

We  would  clanfy  current  |  3.00  to 
expressly  require  compliance  with  these 
regulations  by  any  person  subject  to  the 
Animal  Welfare  regulations  who  is 
transporiing  a  nonhuman  primate  in 
commerce,  regardless  of  whether  the 
nonhuman  pnmate  is  consigned  for 
transport 

We  are  proposing  nonsubstantive 
changes  to  this  section  for  purposes  of 
clarity  along  with  the  following 
substantive  changes. 

We  are  proposing  to  require  that 
dunng  surface  transportation,  regulated 
persons  subject  to  the  regulations  must 
obtain  any  veterinary  care  needed  for 
the  nonhuman  pnmate  at  the  closest 
available  veterinary  facility  During  air 
transportation,  earners  or  Intermediate 


handlers  must  arrange  for  any 
veterinary  care  that  is  needed  for  the 
nonhuman  primate  as  soon  as  possible. 

We  are  also  proposing  to  add  an 
exemption  to  the  current  regulations 
that  prohibit  the  transportation  m 
commerce  of  a  nonhuman  pnmate  in 
obvious  physical  distress  that  would 
allow  transport  for  the  purpose  of 
providing  veterinary  care  for  the 
condition. 

When  nonhuman  pnmates  are 
initially  removed  from  their  primary 
enclosures  after  travel  they  may  be 
unusually  active  or  perhaps  agitated.  In 
order  to  avoid  any  resultant  injury  to  the 
animals  we  are  proposing  a  requirement 
that  would  allow  only  authorized  and 
experienced  persons  to  remove 
nonhuman  primates  from  their  primary 
enclosures  during  transport  in  order  to 
protect  both  the  nonhuman  primates, 
which  could  injure  ihe.nselves  in 
frenzied  movement,  and  the  people 
handling  them. 

We  are  proposing  to  add  a  subsection 
that  would  specify  that  these 
transportation  standards  remain  in 
effect  and  must  continue  to  be  complied 
with  until  the  animal  reaches  its  final 
destination,  or  until  the  consignee  takes 
physical  delivery  of  the  animal  if  the 
animal  has  been  consigned  for 
transportation.  We  believe  that  this 
provision  is  necessary  to  prevent  any 
gap  In  care  for  the  nonhuman  primate 
and  in  responsibility  for  its  care. 

Terminal  Facilities 

Current  |  3.90  imposes  duties  on 
carriers  and  intermediate  handlers 
holding  nonhuman  primates  in  animal 
holding  areas  of  terminals  to  keep  the 
animals  away  from  inanimate  cargo,  to 
clean  and  sanitize  the  area,  to  have  an 
effective  pest  control  program,  to 
provide  ventilation,  and  to  maintain  the 
ambient  temperature  within  certain 
prescribed  limits.  Under  the  current 
regulations,  there  is  no  similar 
obligation  Imposed  upon  other  persons 
who  transport  these  animals.  As  a 
result,  animals  could  be  held  in  animal 
holding  areas  under  hazardous 
conditions. 

We  are  proposing  that  the  same  duties 
currently  imposed  upon  carriers  and 
intermediate  handlers  be  imposed  upon 
any  person  subject  to  the  Animal 
Welfare  regulations  transporting 
nonhuman  primates  and  holding  them  in 
animal  holding  areas,  since  the  animals 
require  the  same  minimum  level  of  care 
regardless  of  which  regulated  persons  is 
transporting  the  animals. 

We  would  add  restrictions  to  prevent 
regulated  persons  from  holding 
nonhuman  primates  within  physical  and 


visual  reach  of  other  animals  and  other 
species  of  nonhuman  primates,  since 
this  is  upsetting  to  them.  We  are  also 
proposing  that  the  length  of  time 
regulated  persons  be  allowed  to  hold 
nonhuman  primates  in  terminal  facilities 
upon  arrival  be  the  same  as  that 
allowed  for  cxmsigned  animals  under 
proposed  %  3.87(g).  We  believe  that  this 
limitation  on  holding  periods  in  terminal 
facilities  is  necessary  to  prevent 
regulated  persons  from  leaving 
nonhuman  primates  in  terminal  facilities 
for  any  reaaoa  such  as  to  await 
additional  shipments,  and  that  it  will 
help  redooe  the  stress  of  travel  for 
nonhmncui  primates. 

Proposed  f  3.92  would  continue  the 
temperature  and  ventilation 
requirements  contained  in  current  S  3.90 
and  would  also  contain  the  provisions 
requiring  shelter  &om  the  elements  for 
nonhuman  {Himates  that  are  currently  in 
I  3,91  "Handling."  because  they  are 
applicable  to  regulated  persons  holding 
nonhuman  primates  in  animal  holding 
areas  of  terminal  facilities.  The 
proposed  regulations  for  handling  would 
be  limited  to  the  safeguards  that  must  be 
provided  during  physical  handling  and 
movesoent  of  nonhuman  primates,  as  its 
heading  suggests. 

Handling 

Current  (  3.91  imposes  duties  on 
carriers  and  intermediate  handlers  for 
proper  handling  and  movement  of 
nonhuman  primatet.  For  the  reasons 
explained  above  under  Terminal 
facilities,"  we  are  proposing  that  these 
same  duties  be  imposed  upon  any 
person  subject  to  the  Animal  Welfare 
regulations  handling  a  nonhuman 
primate  at  any  time  during  the  course  of 
trarrejjortation  in  commerce,  so  that  the 
animals'  health,  safety,  and  well-being 
will  be  protected  at  all  times  during 
transport  The  proposed  regulations 
woold  continue  to  include  movement 
from  an  animal  holding  area  of  a 
terminal  facility  to  a  primary 
conveyance  and  from  a  primary 
conveyance  to  a  terminal  facility.  It 
would  also  continue  to  provide 
requirements  for  movement  of  a 
nonhuman  primate  on  a  transporting 
device.  We  are  proposing  to  broaden 
this  section  to  include  movement  within 
and  between  primary  ctmveyances,  and 
movement  within  and  between  terminal 
facilities,  because  nonhuman  primates 
may  travel  on  several  different  primary 
conveyances  and  be  moved  around 
within  terminal  complexes  in  the  course 
of  their  travel. 

We  are  also  proposing  to  require  that 
transporting  devices  on  which 
nonhuman  primates  are  placed  to  move 


them  must  be  covered  to  protect  the 
nonhuman  primates  when  the  outdoor 
temperature  falls  below  45  *  (7.2  *C).  The 
current  regulations  require  this 
protection  when  the  outdoor 
temperature  falls  below  50  *(10  °C).  We 
believe  that  providing  this  protection 
becomes  necessary  at  the  lower 
temperature  proposed,  and  that  the 
proposed  requirement  will  protect  the 
health  and  well-being  of  nonhuman 
primates. 

Air  carriers  commonly  use  conveyor 
belts  and  inclined  belts  for  loading  and 
unloading  animals  into  airplane  cargo 
space.  These  methods  of  loading  can 
cause  psychological  distress  to  the 
animals.  We  are  proposing  to  allow 
nonhuman  primates  to  be  placed  on 
inclined  conveyor  belts  used  for  loading 
and  iinVfmriing  aircraft  only,  if  an 
attendant  is  present  at  eadi  end  of  the 
conveyor  belt  in  case  an  animal  has  an 
extreme  adverse  reaction.  We  are 
proposing  to  prohibit  placing  nonhuman 
primates  on  unattended  conveyor  belts 
or  on  elevated  conveyor  belts,  such  as 
baggage  claim  conveyor  belts,  since 
these  forms  of  tilted  movement  cause 
nonhuman  primates  extreme  distress 
and  alternative  means  of  moving  the 
animals  can  generally  be  provided 
without  ^reat  inconvenience. 

Statatofy  Autbeoty  for  Tliis  Proposed 
Rule 

This  proposed  rule  is  issued  pursuant 
to  the  Animal  Welfare  Act  (Act),  as 
amended.  7  U.S.C.  2131-2157.  Congress, 
in  enacting  the  Food  Security  Act  of 
1985.  Pub.  L  No.  99-198,  added 
significantly  to  the  Secretary's  existing 
responsibihties  to  promulgate  standards 
for  the  care  and  treatment  of  animals 
covered  under  the  Act  The  declared 
pohcy  of  the  Act  is  to  ensure  that 
animals  intended  for  use  in  research 
facilities,  as  pets,  or  for  exhibition 
purposes,  are  provided  humane  care  and 
treatment;  to  assure  the  humane 
treatment  of  animals  during 
transportation;  and  to  prevent  the  sale 
of  stolen  animals. 

The  Act  requires  that  the  Secretary  of 
Agriculture  promulgate  standards  to 
govern  the  humane  handling,  care, 
treatment  and  transportation  of  animals 
by  dealers,  research  facilities,  and 
exhibitors.  These  standards  are  to 
include  minimum  requirements  for 
handling,  housing,  feeding,  watering, 
sanitation,  ventilation,  shelter  from 
extremes  of  weather  and  temperatures, 
adequate  veterinary  care,  and 
separation  of  species.  The  1985 
amendments  to  the  Act  specifically 
require  the  Secretary  to  promulgate 


standards  for  exercise  of  dogs  and  for  a 
physical  environment  adequate  to 
promote  the  psychological  well-being  of 
primates. 

The  proposed  rule  includes  changes 
and  additions  to  the  standards  required 
by  the  1985  amendments  as  well  as 
modifications  based  on  the 
Department's  experience  in 
administering  and  enforcing  the  Act. 
The  Act  authonzes  these  changes 
specifically  in  section  13  (7  U.S.C  2143) 
and  in  the  grant  of  rulemaking  authority 
contained  in  section  21  (7  USC  2151). 

Executive  Ordw  12291 

This  proposed  action  has  been 
reviewed  pursuant  to  the  requirements 
of  Elxecutive  Order  12291  and  it  has 
been  determined  that  it  will  have  an 
impact  in  excess  of  $100  million 
annually  on  the  regulated  industries  and 
the  general  economy.  The  Administrator 
has  therefore  determined  that  it  would 
be  a  "major  rule."  Some  of  the  ma)or 
costs  to  the  regulated  mdustries  in 
complying  with  the  proposed  regulations 
would  result  from;  (1)  Renovating, 
equipping,  replacing,  or  constnictmg 
animal  housing  facilities;  (2)  the  exercise 
for  dog  requirementc  and  (3)  the 
psychological  well-being  of  nonhuman 
primates. 

The  economic  impacts  of  this  rule  are 
discussed  in  more  detail  in  a  Regulatory 
Impact  Analysis,  which  is  available  for 
public  inspection  in  Room  1141  of  the 
South  Building,  U.S.  Department  of 
Agriculture  between  8:00  a.m.  and  4,30 
p.m..  Monday  through  Friday,  except 
holidays  (address  above)  Main  findings 
of  this  anaiy&is  are  summarized  below 

Summary  of  Reguumory  Impact 
Analysis 


Costs 
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Regulswd  mdust/y 


Capital  expenses 
(all  pans)  $876  nmhor.  . 

(parts  1-2)  $142  m«ion  . 


Moual  costs 
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SuMMAPY  Of  Regulatory  Impact 
Analysis— ConOnued 


Com 


T" 


1  I  nil  It    ladval    dnancitf     Noo-marM«  aMacl* ' 
K4)pon      tor      XMymmifM 


*No«  ciuanOtod 

Compliance  with  mor«  stnn^nt 
federal  regulations  on  the  humane  care 
and  treatment  of  animali  u»ed  for 
research,  testinn.  teaching,  exhibition, 
and  business  ventures  would  result  in 
ma)i)r  direct  and  indirect  effects 
imposed  on  the  regulated  industry  and 
the  general  economy  An  examination  of 
the  estimated  cost  impacts  indicates 
thrtt  the  ami'nded  reuulatums  constitute 
a  '  m(i|or  nilti  "  based  on  annual  effei  ts 
in  t'Mfss  of  $11W  million  on  the  economy 
iind  hirye  cost  increases  on  rt'«uiated 
industru's  fur  anim.il  usi-s  and 
maintenance,  m  partuular  to  th<- 
biomedical  research  community 
However  this  study  could  not  properly 
assess  the  relative  siKnificanre  of  these 
cost  increases  on  the  re^uLited  industry 
or  the  presence  of  aiKerse  effects  on 
competition,  innovation,  and  the  ability 
of  domestic  enterprises  to  compete  with 
foreign  enteriinses  in  international 
niiirkels 

Regulated  persons  or  establishments 
will  be  riMjuired  to  spend  approximately 
$fl7e  million  in  capilal  expenditures  over 
the  next  two  or  three  years  Of  this 
amount  approximately  18  percent  is 
attributable  to  Parts  1  and  2.  If  Parts  1 
and  2  were  enforced  separately, 
regulated  research  facilities  will  b« 
rei)uired  to  spend  apprt>ximately  tt42 
million  to  renovate,  equip,  replace,  or 
(iinstruct  aseptic  surgical  facilities,  and 
provide  for  adequate  pre   and  post- 
surgical care  Capital  ex^)enditurei 
attributable  to  Part  3  Include  costs  for 
renovation,  equipment  replacement,  and 
new  construction  of  animal  housing 
facility  space   Capital  expenditures  to 
impnive  animal  housing  facilities  would 
result  fr<im  the  new  minimum  standanis 
for  general  environmental  conditions. 
space  or  pnmary  enclosure  sue 
reijulrements,  exercise  of  dogs,  and 
enrichment  of  nonhuman  pnma'e 
enclosures 

In  addition  to  capital  expenditures, 
total  annual  operating  expenditures 
estimated  at  l2fT7  million  will  also  be 
required   Approximately  60  p«'rcent  of 
this  tutal  |$12«  millioni  is  accounted  for 
t)y  Parts  1  and  2.  pnmanly  the 
requirements  for  the  establishment  and 
operations  of  the  institutional  animal 
care  and  use  committees,  additional 
responsibthtles  for  attending 


vetertnariaiu,  and  record-kt«piiig 
requirements.  Annual  gxpendituret 
attributable  to  Part  3  would  result  from 
the  ne«d  for  additional  personnel 
(animal  handler*)  to  exercise  dogs,  and 
the  daily  maintenance  of  animal  housing 
faciiitiet. 

An  important  result  of  this  regulatory 
analysis  is  that  policy  decisions  must 
consider  other  direct  and  indirect  effects 
associated  with  the  promulgation  and 
enforcement  of  federal  rules.  Increased 
federal  legislation  causes  important 
economic  benefits  and  costs  which  are 
unevenly  distributed  among  registrants 
and  licensees.  Direct  benefits  accrue  to 
society  by  knowing  that  animals  may  be 
better  cared  for  and  treated  humanely. 
The  value  of  these  social  benefits  are 
subject  to  personal  preferences  and 
concerns  Improvements  in  the  well- 
being  of  regulated  animals  may  also 
provide  gains  m  productivity  to  the 
iiuiustry   On  the  other  hand,  increased 
costs  of  compliance  will  be  passed  from 
the  regulated  industry  to  consumers  who 
purchase  their  goods  and  services.  For 
example,  the  field  of  biomedical 
research  and  education  depends  heavily 
on  the  use  of  animals  to  conduct  tests 
and  experiments  Increased  costs  for 
animal  uses  have  broader  economic  and 
health  implications  for  all  of  us  Study 
n'sults  do  not  suggest  that  these 
regulations  would  cause  establishments 
to  abandon  the  use  of  animals  since 
current  biomedical  research  outlays  are 
in  excess  of  Si 2.8  billion  per  year 
Nonetheless,  there  could  be  important 
effects  associated  with  allocating 
adilitional  funds  or  expenditures  to 
comply  with  the  amended  Animal 
Welfare  regulations 

The  Department  will  collect 
additional  data  and  refine  the  analysis 
with  regard  to  the  proposed 
amendments  to  Part  3.  The  results  will 
be  available  upon  publication  on  the 
final  rulemaking  for  Pari  3  It  is  not 
expected  that  the  revised  analysis  will 
affect  the  determination  that  this  rule 
would  have  an  impact  in  excess  of  tlOO 
million  annually 

Re^Lalory  Flexibility  Act 

As  part  of  the  regulatory  impact 
analysis  performed  by  the  Department 
in  amending  the  Animal  Welfare 
regulations,  we  have  analyzed  the 
potential  impact  on  small  entities  of  the 
proposed  amendments  to  Part  3.  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U  S  C  em  et  seq  )  Based  upon 
this  analysis,  the  Administrator  has 
determined  that  the  proposed 
amendments  to  Part  3.  if  implemented. 
would  have  a  significant  economic 
Impact  on  a  substantial  number  of  small 
entitle*. 


The  economic  Impacts  of  this 
proposed  rxile  on  small  entities  are 
discussed  in  greater  detail  in  the 
Regulatory  Flexibility  Analysis,  which  is 
avadable  for  public  Inspection  in  Room 
1141  of  the  South  Building,  U.S. 
Department  of  Agriculture  between  8KX) 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

The  principal  findings  of  the  analysis 
are  summarized  below. 

Study  results  indicate  thai  APHIS  Animal 
Welfare  regulations  would  place  a  significant 
burden  on  ■  substantial  number  of  small 
licensees  that  breed,  deal  or  exhibit  regulated 
animals.  Total  capital  expenditures  required 
in  the  next  two  or  three  years  are  estimated 
to  b«  approximately  S83  9  million.  These  will 
aflect  2,155  small  breeders  (77  percent  of 
■mall  licensed  breeders).  371  small  dealers 
(37  percent  of  small  dealers)  and  1.245  small 
exhibitors  (92  percent  of  small  exhibitors). 
The  expected  increase  in  variablp  operating 
costs  IS  $B.8  million  Annual  operating 
expeniiitures  are  siRr.ifu.anlly  lower  than  the 
pstimated  capital  expenditpjeg.  however, 
these  would  affect  ail  small  liLensees.  In 
cumpanson  to  reported  annual  gross  income 
estimates  of  $fi  B  million  for  all  small 
h'eeilers  and  $()  8  million  for  all  small 
dr:il.TS,  the  added  expenditures  represent 
s^snificHnt  impa<  Is 

Of  the  small  licensees  breeders  will  be 
most  affected  Breeders  represent  about  57 
percent  of  the  small  !n.er..sres  and  will  incur 
approximately  66  percent  of  the  total  capital 
and  variable  cost  impat  l.s   An  important 
distnbutional  effect  of  ihe  re«uldlions  is  that 
the  impact  on  breeders  will  tie  concentrated 
in  the  Central  region  Eighty  five  percent  of 
small  breeders,  mainly  dog  breeder*,  are 
located  in  this  region. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFTt  3015,  Subpart  V  ) 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  Chapter  35),  the  information 
collection  provisions  that  are  included 
in  this  proposed  rule  will  be  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  [OMB).  Your 
written  comments  will  be  considered  if 
you  submit  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for 
APHIS,  Washington,  DC  20503.  You 
should  submit  a  duplicate  copy  of  your 
comments  to  Helene  R.  Wnght,  Chief, 
Regulatory  Analysis  and  Development 
Staff,  PPD,  APHIS,  USDA.  Room  866, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782. 


list  of  fiub)acU  b  9  CFR  Put  S 

Animal  welfare.  Humane  ajiinial 
handling,  Pets,  Transportation. 

Accordingly,  we  propose  to  amend 
Part  3  as  follows: 

PART  3— STANDARDS 

1.  The  authority  citation  for  Part  3 
would  be  revised  to  read  as  follows,  and 
the  authority  citation  following  all  the 
sections  would  be  removed. 

Authority:  7  U.S.C  2131-2156;  7  CFR  217. 
2.51.  and  371.2(d). 

2.  The  table  of  contents  for  Subpart  A 
consisting  of  {  S  3.1  through  3.19,  would 
be  revised  to  read  as  follows: 

Subpart  A— Specifleatlons  for  the  Humane 
HandHng,  Care,  Treatment,  and 
Transportation  of  Dogs  and  Cats 

Facilities  and  Operating  Standards 

3.1  Housing  facilities,  general. 

3.2  Indoor  housing  facilities. 

3.3  Sheltered  housing  facilities. 

3.4  Outdoor  housing  facilities. 

3.5  Mobile  and  traveling  housing  facilities. 

3.6  Primary  enclosures. 

Animal  Health  and  Husbandry  Standards 

3.7  Exercise  and  socialization  for  dogs. 

3.8  Feeding. 

3.9  Watering. 

310    Cleaning,  sanitization.  housekeeping. 

and  pest  control. 
3.11     Employees. 
3  12    Social  grouping. 

Transportation  Standards 

3.13  Consignments  to  carriers  and 
intermediate  handlers. 

3.14  Primary  enclosures  used  to  transport 
live  dogs  and  cats. 

3.15  Primary  conveyance  (motor  vehicle, 
rail,  air,  and  marine). 

3.16  Food  and  water  requirements. 

3.17  Care  in  transit 

3  IB    Terminal  facilities. 
3.19    Handling. 

Subpart  A— Specifications  for  the 
HumaiM  Handling,  Care,  Treatment, 
and  Transportation  of  Dogs  and  Cats  ' 

Facilities  and  Operating  Standards 

§a.1    Housing  facilities,  oeneraL 

(a)  Structure;  construction.  Housing 
facihties  for  dogs  and  cats  must  be 
designed  and  constructed  so  that  they 
are  structuxally  sound.  They  must  be 
kept  in  good  repair,  and  they  must 
protect  the  animals  from  injury,  contain 
the  animals  securely,  and  restrict  other 
animals  and  unauthorized  humans  from 
entering. 


'  Theu  minimum  standards  apply  only  to  live 
duga  and  cats,  unless  stated  otherwise. 


(b)  Condition  and  site.  Housing 
facilities  and  areas  used  for  storing 
animal  food  or  bedding  must  be  free  of 
any  accuffltilation  of  trash,  waste 
material  junk,  weeds,  and  other 
discarded  materials.  Animal  areas 
inside  of  housing  facilities  must  be  kept 
neat  and  free  of  clutter,  including 
equipment,  furniture,  and  stored 
material  but  may  contain  materials 
actually  used  and  necessary  for  cleaning 
the  area,  such  as  brooms,  mops,  mop 
buckets,  trash  containers,  and  fixtures 
necessary  for  proper  husbandry 
practices,  such  as  tables,  cabinets,  and 
sinks.  Housing  facilities  other  than  those 
maintained  by  research  facilities  and 
federal  research  facilities  must  be 
physically  separated  from  any  other 
business.  If  a  housing  facility  is  located 
on  the  same  premises  as  another 
business,  it  must  be  physically 
separated  from  the  other  business  so 
that  unauthorized  humans,  and  animals 
the  size  of  dogs,  skunks,  and  raccoons 
are  prevented  from  entering  it. 

(c)  Surfaces. — (1)  General 
requirements.  The  surfaces  of  housing 
facihties — including  houses,  dens,  and 
other  furniture-type  fixtures  and  objects 
within  the  facihty — must  be  constructed 
in  a  manner  and  made  of  materials  that 
allow  them  to  be  readily  cleaned  and 
sanitized,  or  removed  or  replaced  when 
worn  or  soiled  Interior  surfaces  and  any 
surfaces  that  come  in  contact  with  dogs 
or  cats  must 

(i)  Be  free  of  rust  that  prevents  the 
required  cleaning  and  sanitization,  or 
that  affects  the  structural  strength  of  the 
surface;  and 

(ii)  Be  free  of  jagged  edges  or  sharp 
points  that  might  injure  the  animals. 

(2)  Maintenance  and  replacement  of 
surfaces.  All  surfaces  must  be 
maintained  on  a  regular  basis.  Surfaces 
of  housing  facilities — including  houses, 
dens,  and  other  fumittire-type  fixtures 
and  objects  within  the  facility — that 
cannot  be  readily  cleaned  and  sanitized, 
must  be  replaced  when  worn  or  soiled. 

(3)  Cleaning.  Hard  surfaces  with 
which  the  dogs  or  cats  come  in  contact 
must  be  cleaned  daily  and  sanitized  at 
least  once  every  two  weeks,  and  as 
often  as  necessary  to  prevent  any 
accumulation  of  excreta  and  disease 
hazards.  Floors  made  of  dirt  sand, 
gravel,  grass,  or  other  similar  mateiial 
must  be  raked  and  spot-cleaned  daily, 
and  the  contaminated  material  must  be 
replaced  whenever  this  raking  and  spot- 
cleaning  is  not  sufficient  to  prevent  or 
eliminate  odors,  diseases,  insects,  pests, 
or  vermin  infestation.  All  other  surfaces 
of  housing  facihties  must  be  cleaned 
daily  and  sanitized  when  necessary  to 
satisfy  generally  accepted  husbandry 
standards  and  practices.  Sanitization 


may  be  done  using  any  of  the  methods 
provided  in  S  3.10fb)(3)  for  primary 
enclosures. 

(d)  Water  and  electric  power.  The 
housing  facility  must  have  reliable 
electric  power  adequate  for  heating, 
cooling,  ventilation,  and  lighting,  and  for 
carrying  out  other  husbandry 
requirements  in  accordance  with  the 
regulations  in  this  subject.  The  housing 
facihty  must  provide  adequate 
mechanically  pressurized  running 
potable  water  for  the  dogs'  and  cats" 
drinking  needs,  for  cleaning,  and  for 
carrying  out  other  husbandry 
requirements. 

(e)  Storage.  Supplies  of  food  and 
bedding  must  be  stored  in  leakproof 
containers  that  protect  the  supplies  from 
spoilage,  contamination,  and  vermin 
infestation.  The  supplies  must  be  stored 
off  the  floor  and  away  from  the  walls,  to 
allow  cleaning  underneath  and  around 
the  supplies.  Perishable  food  must  be 
refrigerated,  and  all  food  must  be  stored 
in  a  manner  that  prevents  contamination 
and  deterioration  of  its  nutritive  value. 
All  open  supplies  of  food  and  bedding 
must  be  kept  in  leakproof  containers 
with  tightly  fitting  lids  to  prevent 
contamination  and  spoilage.  Only  food 
and  bedding  that  is  currently  being  used 
may  be  kept  in  the  animal  areas. 
Substances  that  are  toxic  to  the  dogs 
and  cats  must  not  be  stored  m  animal 
areas  or  in  food  storage  and  preparation 
areas. 

(f)  Drainage  and  waste  disposal. 
Housing  facihty  operators  must  provide 
daily  (or  more  often  as  necessary) 
removal  and  disposal  of  animal  and 
food  wastes,  bedding,  debris,  garbage, 
water,  other  fluids  and  wastes,  and  dead 
animals.  Housing  facilities  must  be 
equipped  with  disposal  facilities  and 
drainage  systems  that  are  constructed 
and  operated  so  that  animal  waste  and 
water  are  rapidly  eliminated  and 
animals  stay  dry.  Disposal  and  dramage 
systems  must  minimize  vermin  and  pest 
infestation,  insects,  odors,  and  disease 
hazards.  All  drains  must  be  properly 
constructed,  installed,  and  mair  tamed. 
If  closed  drainage  systems  are  used, 
they  must  be  equipped  with  traps  and 
prevent  the  backilow  of  gases  and  the 
backup  of  sewage  onto  the  floor  If  the 
facility  uses  sump  or  settlement  ponds, 
or  other  similar  systems  for  drainage 
and  animal  waste  disposal,  the  system 
must  be  located  far  enough  away  from 
the  animal  area  of  the  housing  facihty  to 
prevent  odors,  diseases,  pests,  and 
vermin  infestation.  Puddles  of  w  ater  m 
animal  areas  must  be  promptly  mopped 
up  or  drained  so  that  the  animals  stay 
dry.  Trash  containers  in  housing 
facihties  and  in  food  storage  and  food 
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pr«p«raUon  area*  must  b«  Isakproof  and 
must  haw  tightly  fltlad  lida  on  tlMm  at 
all  timet.  Df-Hci  animals,  animal  p«rt». 
and  animal  wasta  mual  not  l>«  kept  in 
fixxl  storage  or  fcx)d  preparation  arvaa. 
fotxl  frwexert.  food  r«fn««rator»,  or 
animal  armis 

(g)  WashroomB  and  sinks.  Washing 
frtcilities  such  as  washrooms,  baslna. 
sinks,  or  shower»  must  t>«  provided  for 
animal  caretakers  and  must  be  r«adlly 
accessible. 

|SJ    Indoor  tMMMing  tacatttM. 

|rt)  Hfutuiji.  ciwlinfi.  and  U^mpervlun. 
Iruloor  housing  frtcilitn's  fur  dogs  and 
cats  must  be  sufficiently  heated  and 
roolwd  when  n«;«»8ary  to  protett  the 
dogs  and  cats  from  cold  and  hot 
tpm[)«raturt;8  and  to  pmvide  fur  their 
health,  and  well  l>f  ing.  When  d<ig«  or 
cuts  are  present,  the  ambient 
temperature  in  the  facility  must  not  fall 
below  50  'F  (10  'C;)  for  dogs  and  cats  not 
ac<;lim«ted  to  lower  temperatures,  for 
those  breeds  that  cannot  tolerate  lower 
temperatures  without  stress  or 
iliHcomfort  (»uch  as  short  haired 
brvedul,  and  for  sick,  aged,  young,  or 
infirm  dogs  and  cats  The  ambient 
temperature  must  not  fall  below  45  'F 
(7  Z  'Ll  at  any  time,  and  must  not  ns« 
at)4)v«  95  'F  li5  'Cj 

(h)  VtriUilulion  Indoor  housing 
fdi  ilities  for  doga  and  cats  must  be 
sufficiently  ventilated  at  all  limes  when 
lings  and  cats  are  present  to  pnivide  for 
thfir  health,  comfort,  and  well  being, 
and  to  minimiie  odor*,  drafts,  ammonia 
li-vels.  and  moisture  condensation.  Air. 
preferably  fresh  air.  must  be  provided 
by  windows,  vents,  fans,  or  air- 
conditioning.  Auxiliary  ventilation  of 
air  conditioning  must  be  provided  when 
the  ambient  temperature  is  85  'F  (29  5 
'C)  or  higher  The  relative  humidity  must 
be  between  JO  and  70  percent. 

((  )  Lijihting  Indoor  houaing  facilities 
for  dogs  and  cats  must  be  lighted  well 
enough  to  permit  routine  mspection  and 
cleamng  of  the  faality,  and  obaervation 
of  the  dogs  and  cats.  Animal  areas  must 
be  lighted  for  at  least  8  hours  a  day.  by 
either  natural  or  artificial  light, 
corresponding  to  the  natural  penod  of 
daylight.  If  only  artifiaal  light,  such  as 
fluorescent  light.  Is  provided.  It  must 
provide  full  «F)ectrum  illumination 
Primary  enclosures  mutt  be  plact>d  so  as 
to  protect  the  dogs  and  cats  from 
excessive  light. 

(d)  Interior  surfaces  The  floors  and 
walls  of  indoor  housing  faulities,  and 
any  other  surfaces  in  contact  with  the 
animals,  must  be  Impervious  to 
moisture  The  ceilings  of  indoor  housing 
facilities  must  be  Impervious  to 
moisture,  or  be  replaceable.  An  example 


of  this  would  be  ■  suspended  celling 
with  rapUceabie  panels. 

{  X3    StieMered  houefeiQ  lacaMea* 

(a)  Heatwfi  cooling,  orni  temperature. 
The  sheltered  part  of  sheltered  housing 
faalitiea  for  dugs  and  cats  must  be 
sufficiently  heated  and  cooled  to  protect 
the  dogs  and  cats  from  cold  and  hot 
temperatures  and  to  provide  for  their 
health,  comfort  and  well-being.  The 
ambient  temperature  In  the  sheltered 
part  of  the  facility  must  not  fall  below  50 
•F  (10  "C)  for  dogs  and  cats  not 
acclimated  to  lower  temperatures,  for 
those  breeds  that  cannot  tolerate  lower 
temperatures  without  stress  and 
discomfort  (such  as  short-haired 
breeds),  and  for  sick,  aged,  young,  or 
infirm  dogs  or  cats  The  ambient 
temperature  must  not  fall  below  35  *F 
(1  7  'O  at  any  time,  and  must  not  rise 
above  95  T  (35  'CI 

fb)  Vfrtilation  The  enclosed  or 
sheltered  pari  of  sheltered  housing 
facilities  for  dogs  and  cats  must  be 
sufricienlly  ventilated  when  dogs  or  cats 
are  present  to  provide  for  Iheir  health, 
comfort,  and  well-being,  and  to 
minimize  odors,  draft,  ammoma  levels, 
Hnd  moisture  condensation  Air, 
preferably  fresh  air.  must  be  provided 
by  windows,  doors,  vents,  fans,  or  air- 
conditioning  Auxiliary  ventilation,  such 
as  exhaust  fans  or  air-conditioning,  must 
be  provided  when  the  ambient 
temperature  is  85  'F  (28  5  'C)  or  higher 

(i.)  LiiihCna  Sheltered  housing 
facilities  fur  dogs  and  cats  must  be 
lighted  well  enough  to  permit  routine 
inspection  and  cleaning  of  the  facility, 
and  observation  of  the  dogs  and  cats. 
Animal  areas  must  be  lighted  for  al  least 
8  hours  a  day  by  either  natural  or 
artificial  light.  Primary  enclosures  must 
be  placed  to  at  to  protect  the  dogs  and 
cats  from  excessive  light. 

|d)  Shelter  from  the  elements.  Dogs 
and  cats  must  be  provided  with 
adequate  shelter  from  the  elements  at 
all  times. 

(e)  Stirf<.ict^s  (1)  The  following  areas  In 
sheltered  housing  facilities  must  be 
impervious  to  moitture: 

(i)  Indoor  floor  areas  in  contact  with 
the  animals: 

(ii|  Outdoor  floor  areas  in  contact 
with  the  animals,  when  the  floor  areas 
are  not  exposed  to  the  cbrect  sun.  or  are 
made  of  a  hard  material  such  as  wire, 
wood,  metaL  or  concrete:  and 

(ill)  All  walls,  boxes,  houses,  dens, 
and  other  surfaces  in  contact  with  the 
animals. 

(2)  Outside  floor  areas  in  contact  with 
the  animalt  and  exposed  to  the  direct 
tun  may  consist  of  compacted  earth, 
sand,  gravel,  or  grass. 


(14    Outdoor! 

(a)  Restrictions.  (1)  The  following 
categones  of  dogs  or  cats  must  not  be 
kept  in  outdoor  facilities: 

(i)  Dogs  or  cats  that  are  not 
acclimated  to  the  temperatures 
prevalent  in  the  area  or  region  where 
they  are  maintained; 

(iij  Breeds  of  dogs  or  cats  that  cannot 
tolerate  the  prevalent  temperatures  of 
the  area  without  stress  or  discomfort 
(such  as  short-haired  breeds  in  cold 
climates);  and 

(ill)  Sick,  infirm,  aged  or  young  dogs  or 
cats. 

(2)  When  their  acclimation  status  is 
unknown,  dogs  and  cats  must  not  be 
kept  in  outdoor  facilities  during  any 
month  in  which,  during  the  preceding  5 
years,  the  temperature  at  the  facility's 
location  has  been  less  than  35  *F  (1.7 
•C). 

(b)  Capacity  Outdoor  facilities  for 
dogs  or  cats  must  include  a  shelter 
structure  that  is  accessible  to  all  the 
animals  in  each  outdoor  faulity,  and 
that  is  large  enough  to  allow  ail  animals 
in  the  shelter  structure  to  sit.  stand,  and 
lie  m  a  normal  manner,  and  to  turn 
about  freely  In  addition  to  the  shelter 
structure,  a  s<>parate  outside  area  of 
shade  must  be  provided,  large  enough  to 
contain  all  the  animals  at  one  time  and 
protect  them  from  the  direct  rayt  of  the 
sun. 

(cj  Canstru(  t:un.  Building  surfaces  in 
contact  with  animals  in  outdoor  housing 
facilities  must  be  impervious  to 
moisture  Metal  barrels,  old  refrigerators 
or  freezer*,  and  the  like  must  not  be 
used  as  shelter  structures.  The  floors  of 
outdoor  housing  facilities  may  be  of 
compacted  earth,  sand,  gravel,  or  grass, 
and  must  be  replaced  if  there  are  any 
prevalent  odors,  diseases,  insects,  pests, 
or  vermin. 

(d)  Shelter  from  the  elements.  Shelters 
in  outdoor  facilities  for  dogs  or  cats 
must: 

(1)  Provide  the  dogs  and  cats  with 
adequate  protection  and  shelter  from  the 
cold  and  heat; 

(2)  Provide  the  dogs  and  cats  with 
protection  from  the  direct  rays  of  the 
sun  and  the  direct  effect  of  wind,  rain,  or 
snow: 

(3)  Be  provided  with  a  wind  break  and 
rain  break  at  the  entrance;  and 

(4)  Contain  clean,  dry,  bedding 
material. 

\  \Ji    Molsae  Of  IrweanQ  houain^  facMMea. 
(a)  HtHitirtg.  cooling,  and  temperature. 
Mobile  or  traveling  housing  facilities  for 
dogs  and  cats  must  be  sufficiently 
heated  and  cooled  when  necessary  to 
protect  the  dogs  and  cats  from  cold  and 
hot  temperatures  and  to  provide  for  their 


health,  comfort  and  well-being.  The 
ambient  temperature  in  the  mobile  or 
traveling  housing  facility  must  not  fall 
below  SO  'F  (10  *C]  for  dogs  and  cats  not 
acclimated  to  lower  temperatures,  for 
those  breeds  that  cannot  tolerate  lower 
temperatures  without  stress  or 
discomfort  (such  as  short-haired 
breeds),  and  for  sick,  aged,  young,  or 
infirm  dogs  and  cats.  The  ambient 
temperature  must  not  fall  below  35  *F 
(1.7  *C)  at  any  time,  and  must  not 
exceed  95  'F  (35  'C)  for  all  dogs  and 
cats. 

(b)  Ventilation.  Mobile  or  traveling 
housing  facilities  for  dogs  and  cats  must 
be  sufficiently  ventilated  at  all  times 
when  dogs  or  cats  are  present  to  provide 
for  the  health,  comfort  and  well-being  of 
the  animals,  and  to  minimize  odors, 
drafts,  ammonia  levels,  moisture 
condensation,  and  exhaust  fumes.  Air, 
preferably  fresh  air,  must  be  provided 
by  means  of  windows,  doors,  vents,  fans 
or  air-conditioning.  Auxiliary 
ventilation,  such  as  fans,  blowers,  or  air- 
conditioning,  must  be  provided  when  the 
ambient  temperature  within  the  animal 
housing  area  is  85  *F  (29  *C]  or  higher. 

(c)  Lighting.  Mobile  or  traveling 
housing  facilities  for  dogs  and  cats  must 
be  lighted  well  enough  to  permit  proper 
cleaning  and  inspection  of  the  faciUty, 
and  observation  of  the  dogs  and  cats. 
Animal  areas  must  be  lighted  for  at  least 
8  hours  each  day,  corresponding  to  the 
natural  period  of  daylight  If  only 
artiHcial  light  such  as  fluorescent  light, 
is  provided,  it  must  provide  full- 
spectrum  illumination. 

$3.6    Primary  enciosures. 

Primary  enclosures  for  dogs  and  cats 
must  meet  the  following  minimum 
requirements: 

(a)  General  requirements.  (1)  Primary 
enclosures  must  be  designed  and 
constructed  of  suitable  materials  so  that 
they  are  structurally  sound.  The  primary 
enclosures  must  be  kept  in  good  repair. 

(2)  Primary  enclosures  must  be 
constructed  and  maintained  so  that 
they; 

(i)  Have  no  sharp  points  or  edges  that 
could  injure  the  dogs  and  cats; 

(ii)  Protect  the  dogs  and  cats  from 
injury; 

(iii)  Contain  the  dogs  and  cats 
securely; 

(iv)  Keep  predators  and  unauthorized 
individuals  from  entering  the  enclosure; 

(v]  Enable  the  dogs  and  cats  to  remain 
dry  and  clean; 

(vi)  Provide  shelter  and  protection 
from  extreme  temperatures  and  weather 
conditions  that  may  be  uncomfortable  or 
hazardous  to  the  dogs  and  cats; 


(vii)  Provide  sufficient  shade  to 
shelter  all  the  dogs  and  cats  housed  in 
the  primary  enclosure  at  one  time: 

(viii)  Provide  the  dogs  and  cats  with 
easy  and  convenient  access  to  clean 
food  and  water 

(ix)  Enable  all  surfaces  in  contact  with 
the  dogs  and  cats  to  be  readily  cleaned 
and  sanitized  in  accordance  with 
S  3.10(b)  of  this  subpart  or  be 
replaceable  when  worn  or  soiled: 

(x)  Have  floors  that  are  constructed  in 
a  manner  that  protects  the  dogs'  and 
cats'  appendages  from  injury,  and  that 
if  of  mesh  or  slatted  construction,  do  not 
allow  the  dogs'  and  cats'  appendages  to 
pass  through  any  openings  in  the  floor 
and 

(xi)  Provide  sufficient  space  to  allow 
each  dog  and  cat  to  turn  about  freely,  to 
stand,  sit  and  Ue  in  a  comfortable, 
normal  position,  and  to  walk  in  a  normal 
manner. 

(b)  Additional  requirements  for  cats — 
(1)  Space.  Each  cat  including  weaned 
kittens,  that  is  housed  in  any  primary 
enclosure  must  be  provided  minimum 
vertical  space  and  floor  space  as 
follows: 

(i)  Each  primary  enclosure  housing 
cats  must  be  at  least  24  in.  high  (60.96 
cm); 

(ii)  Cats  up  to  and  including  8.8  lbs  (4 
kg)  must  be  provided  with  at  least  3.0  ft* 
(0.28  m«): 

(iii)  Cats  over  8^  lbs  (4  kg)  must  be 
provided  with  at  least  4.0  ft*  (0.37  m*); 

(iv)  Each  queen  with  nursing  kittens 
must  be  provided  with  an  additional 
amount  of  floor  space,  equivalent  to  at 
least  5  percent  of  her  minimum  required 
floor  space  for  each  nursing  kitten  in  the 
Utter  (e.g.,  five  nursing  kittens  require  a 
25-percent  increase  and  10  nursing 
kittens  require  a  50-percent  increase): 
and 

(v)  The  minimum  floor  space  required 
by  this  paragraph  is  exclusive  of  any 
food  or  water  pans. 

(2)  Compatibility.  All  cats  housed  in 
the  same  primary  enclosure  must  be 
compatible,  as  determined  by 
observation.  Not  more  than  12  adult 
nonconditioned  cats  may  be  housed  in 
the  same  primary  enclosure.  Queens  in 
heat  may  not  be  housed  in  the  same 
primary  enclosure  with  sexually  mature 
males,  except  for  breeding.  Except  when 
maintained  in  breeding  colonies,  queens 
with  Utters  may  not  be  housed  in  the 
same  primary  enclosure  with  other  adult 
cats,  and  kittens  under  4  months  of  age 
may  not  be  housed  in  the  same  primary 
enclosure  with  adult  cats.  Cats  with  a 
vicious  or  aggressive  disposition  must 
be  housed  separately. 

(3)  Litter.  In  aU  primary  enclosures 
having  a  soUd  floor,  a  receptacle 
containing  sufficient  clean  Utter  must  be 


provided  to  contain  excreta  and  body 
wastes. 

(4)  Resting  surfaces.  Each  primary 
enclosure  housing  cats  must  contain  a 
soUd  resting  surface  or  surfaces  that  in 
the  aggregate,  are  large  enough  to  hold 
aU  the  occupants  of  the  primary 
enclosure  at  the  same  time  comfortably. 
The  resting  surfaces  must  be  elevated, 
impervious  to  moisture,  and  be  able  to 
be  easily  cleaned  and  sanitized,  or 
easily  replaced  when  soiled  or  worn. 
The  resting  surfaces  are  not  considered 
part  of  the  minimum  floor  space. 

(5)  Cats  in  mobile  or  traveling  shows 
or  acts.  Cats  that  are  part  of  a  mobile  or 
traveling  show  or  act  may  be  kept  while 
the  show  or  act  is  traveling  from  one 
temporary  location  to  another,  in 
transport  containers  that  comply  with 
all  requirements  of  S  3.14  of  this  subpart 
other  than  the  marking  requirements  in 

S  3.14(a)(6)  of  this  subpart  When  the 
show  or  act  is  not  traveling,  the  cats 
must  be  placed  in  primary  enclosures 
that  meet  the  minimum  requirements  of 
this  section. 

(c)  Additional  requirements  for  dogs — 
(1)  Space,  (i)  Each  dog  housed  in  a 
primary  enclosure  (including  weaned 
puppies)  must  be  provided  a  minimum 
amount  of  floor  space  calculated  as 
follows:  find  the  mathematical  square  of 
the  sum  of  the  length  of  the  dog  in 
inches  (measured  from  the  tip  of  its  nose 
to  the  base  of  its  tail)  plus  6  inches;  then 
divide  the  product  by  144.  The 
calculation  is;  (length  of  dog  m 
Inches  -t-  6)  x  (length  of  dog  in 
inches -1-6)  =  required  floor  space  in 
square  inches.  Required  floor  space  in 
inche8/l44= required  floor  space  in 
square  feet 

(ii)  Each  bitch  with  nursing  puppies 
must  be  provided  with  an  additional 
amount  of  floor  space,  equivalent  to  at 
least  5  percent  of  her  minimum,  required 
floor  space  for  each  nursing  puppy  in  the 
litter  (e.g.,  five  nursing  puppies  require  a 
25-percent  increase  and  10  nursing 
puppies  require  a  50-percent  increase). 

(iii)  The  interior  height  of  a  primary 
enclosure  must  be  at  least  6  inches 
higher  than  the  highest  point  of  the  body 
(normally  the  ears)  of  the  taUest  dog  in 
the  enclosure  when  it  is  in  a  normal 
standing  position. 

(2)  Dogs  on  tethers.  Dogs  may  be  kept 
on  tethers  only  in  outside  housing 
facilities  that  meet  the  requirements  of 
§  3.4  of  this  subpart,  and  only  when  the 
tether  meets  the  requirements  of  this 
paragraph.  The  tether  must  be  attached 
to  the  front  of  the  dog's  shelter  structure 
or  to  a  post  in  front  of  the  shelter 
structure  and  must  be  at  least  three 
times  the  length  of  the  dog,  as  measured 
from  the  tip  of  its  nose  to  the  base  of  its 
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tail.  The  tether  must  allow  the  dog 
convenient  access  to  the  shelter 
structure  and  to  food  and  water 
container!.  The  tether  muat  be  of  the 
type  and  strength  commonly  used  for 
the  sUe  dog  involved  and  must  be 
attached  to  the  dog  by  a  well-fitted 
collar  that  will  not  cauae  trauma  or 
injury  to  the  dog.  Collars  made  of 
malehala  such  as  wire,  flat  chains, 
chains  with  sharp  edges,  or  chains  with 
rusty  or  nonunifonn  links  are  prohibited. 
The  tether  must  be  attached  so  that  the 
dog  cannot  become  entangled  with  other 
objects  or  come  into  physical  contact 
with  other  dogs  in  the  outside  housing 
facility,  and  so  the  dog  can  roam  to  the 
full  range  of  the  tether  Dog  housing 
ar«as  where  dogs  are  on  tethers  must  be 
enclosed  by  a  perimeter  fence  that  is  at 
least  0  feet  high  and  that  protects  the 
dogs  from  other  animals,  contains  them 
if  they  should  free  themselves  of  the 
tether,  and  prevents  dogs,  raccoons, 
skunks,  and  animals  of  similar  size  from 
going  through  it  or  under  it 

(3)  Compatibility.  All  dogs  housed  in 
the  same  primary  enclosure  must  be 
compatible,  as  determined  by 
observation.  Not  more  than  12  adult 
nonconditioned  dogs  may  be  housed  in 
the  same  primary  encloeure.  Bitches  In 
heat  may  not  be  housed  in  the  same 
primary  enclosure  with  sexually  mature 
males,  except  for  breeding.  Except  when 
maintained  In  breeding  colonies,  bitches 
with  litters  may  not  be  housed  In  the 
same  primary  enclosure  with  other  adult 
dogs,  and  puppies  under  4  months  of  age 
may  not  be  boused  in  the  same  primary 
enclosure  with  adult  dogs.  Dogs  with  a 
vicious  or  aggressive  disposition  must 
be  housed  separately 

(4)  Doga  m  mobile  or  travahng  thaws 
or  acta.  Dogs  that  sre  pari  of  a  mobile  or 
traveling  show  or  act  may  be  kept,  while 
the  show  or  act  is  travehng  from  one 
temporary  location  to  another,  in 
transport  containers  that  comply  with 
all  requirements  of  |  3.14  of  this  subpart 
other  than  the  marking  requirements  In 

\  3.14(a)(6)  of  this  subpart.  When  the 
show  or  act  is  not  traveling,  the  dogs 
must  be  placed  in  primary  enclosures 
that  meet  the  minimum  requirements  of 
this  section. 

(d)  Variance  from  minimum  apoce 
requirement* — (1)  DefiniUon.  For  the 
purposes  of  this  subpart,  a  "variance" 
means  the  written  permission  from  the 
Administrator  that  is  required  to  operate 
as  a  licensee  or  registrant  under  the 
Animal  Welfare  Act  without  fully 
complying  with  the  minimum  space 
requirements  provided  in  this  subpart.  A 
variance  may  be  Umited  in  scope  both 
as  to  time  and  to  the  primary  enclosures 
covered  by  it.  and  will  specify  the 


portions  of  a  registrant's  or  licensee's 
facilities  covered  by  the  variance. 

(2)  Who  may  appty:  eligibility. 
Registrants  and  licensees  that  maintain 
or  handle  dogs  or  cats,  or  that  have  doga 
or  cats  on  the  premises  or  under  their 
control  or  supervision,  and  that  do  not 
comply  with  one  or  more  of  the 
minimum  space  requirements  provided 
in  this  subpart  may  apply  to  the 
Administrator  for  a  variance.  Any 
housing  facihties  under  construction  or 
in  the  design  and  preliminary 
construction  stages  on  the  effective  date 
of  these  regulations  are  not  eligible  for  a 
variance,  unless  the  registrant  or 
licensee  demonstrates  to  the 
Administrator  that  construction  is  no 
nearly  complete  that  a  variance  is 
necessary  for  the  registrant  or  licensee 
to  comply  with  the  nunimum  space 
requirements. 

(3)  When  to  apply.  Eligible  registrants 
and  bcensees  requiring  a  variance  m 
accordance  with  paragraph  (d)(2)  of  this 
section  must  apply  to  the  Administrator 
within  60  days  of  the  effective  date  of 
these  regulations. 

(4)  Application.  An  application  for  a 
variance  must  be  in  writing  and  must 
list  in  detail  each  of  the  minimum  space 
requirements  that  cannot  be  complied 
with,  the  acwunt  of  time  necessary  for 
the  applicant  to  come  into  compliance 
with  the  minimum  space  requirements, 
the  specific  reasons  why  the  variance  is 
being  requested,  the  species  and  number 
of  dogs  and  cats  that  will  be  aSected  by 
the  variance,  and  the  estimated  cost  of 
compliance.  A  statement  from  the 
attending  veterinarian  concerning  the 
age  and  health  status  of  the  dogs  and 
cats  affected  by  the  variance  and 
addressing  whether  the  granting  of  a 
variance  would  be  detrimental  to  the 
affected  dogs  and  cats  must  accompany 
the  application.  The  Administrator  may 
grant  the  application  if  be  or  she 
determines  that  it  is  justified  or  deny  it 

it  he  or  she  determines  that  it  is  not 
justified  under  the  circumstances,  or 
that  granting  it  would  be  detrimental  to 
the  health  and  well-beuig  of  the  dogs 
and  cats  affected  by  the  variance.  The 
grant  or  denial  will  be  in  writing.  The 
Administrator  may  require  a  report  to  be 
submitted  by  an  outside  expert  to  help 
determine  whether  a  variance  would  be 
detrimental  to  the  health  and  well-being 
of  the  dogs  and  cats  affected.  The  cost 
of  the  report  must  be  paid  by  the 
applicant.  The  applicant  may  request 
that  the  Administrator  reconsider  his  or 
her  decision  to  deny  an  application  by 
writing  to  the  Administralor  within  ten 
(10)  days  after  the  applicant  has 
received  the  denial.  The  applicant  must 
explain,  in  writing,  why  he  or  abe 


believes  the  variance  should  have  been 
granted.  The  Administrator  will  notify 
the  applicant  in  writing  of  the  Tinal 
decision  as  promptly  as  circumstances 
allow. 

(5)  Duration  and  extension.  An  Initial 
variance  may  be  granted,  at  the  sole 
discretion  of  the  Administrator,  for  the 
penod  of  time  the  Administrator 
determines  is  necessary  for  the 
applicant  to  comply  with  the  minimum 
space  requirements,  based  upon  the 
facts  presented  in  the  application,  up  to 
a  maximum  time  of  2  years.  The 
Administrator  may  grant  a  single 
extension  of  up  to  1  year  upon  written 
request  if  the  Administrator  determines 
that  it  is  justified  due  to  unforeseen 
situations  that  prevent  the  registrant  or 
licensee  from  fully  complying  during  the 
initial  variance  period.  A  written 
request  for  an  extension  must  be 
received  by  the  Administrator  at  least 
80  days  before  the  expiration  date  of  the 
Initial  variance.  No  more  than  one 
extension  will  be  granted.  The  applicant 
may  request  that  the  Administrator 
reconsider  his  or  her  decision  to  deny  an 
application  for  extension  by  writing  to 
the  Administrator  within  ten  (10)  daya 
after  the  applicant  has  received  the 
denial.  The  applicant  must  explain,  in 
writing,  why  he  or  she  believes  the 
extension  should  have  been  granted. 
The  Administrator  will  notify  the 
applicant  in  writing  of  the  final  decision 
as  promptly  as  circumstances  allow. 
Until  a  final  determination  is  made,  the 
extention  will  not  be  fai  effect  If  the 
extension  is  granted  on  reconsideration. 
it  will  be  retroactive  to  the  termination 
date  of  the  Initial  variance. 

(6)  Revocation.  A  variance  may  be 
revoked  by  the  Administrator  at  any 
time  if  he  or  she  determines  that  it  was 
obtained  in  bad  faith,  that  the  purpose 
for  which  the  variance  was  granted  is 
not  being  carried  out  or  that  it  is 
detrimental  to  the  health  and  well-being 
of  the  dogs  or  cats  affected.  Revocation 
of  a  variance  will  be  in  writing  and  will 
be  effective  upon  receipt. 

Animal  Health  and  Husbandry 
Standards 

{  3.7    Cawctae  aiMl  eociallzalion  for  doge. 

(a)  Social  contact  while  being  housed, 
held,  or  maintained.  (1)  All  dogs  housed. 
held,  or  maintained  by  any  dealer, 
exhibitor,  or  research  facility  including 
federal  research  facilities,  must  be 
maintained  in  compatible  groups  unless: 

(i)  Housing  in  compatible  groups  is 
not  in  accordance  with  an  animal  care 
and  use  procedure,  and  the  animal  care 
and  use  procedure  has  been  approved 
by  the  research  facility's  Committee; 
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(ii)  In  the  opinion  of  die  attending 
veterinarian  such  housing  would 
adversely  affect  die  healdi  or  well-being 

of  the  dog(8);  or 

(iii)  Any  dog  exhibits  aggressive  or 
vicious  behavior. 

(2)  Ail  dogs  housed  held  or 
maintained  by  any  dealer,  exhibitor,  or 
research  facility,  including  federal 
research  facihties,  must  be  able  to  hear 
and  see  other  dogs  unless: 

(i)  Such  contact  is  not  in  accordance 
with  an  animal  care  and  use  procedure, 
and  the  animal  care  and  use  procedure 
has  been  approved  by  the  reaearcfa 
facility's  Committee; 

(ii)  In  the  opinion  of  the  attending 
veterinarian,  such  contact  would 
adversely  affect  the  health  or  well-being 
of  the  dog(8);  or 

(iii)  Only  one  dog  is  housed,  held,  or 
maintained  by  the  dealer,  exhibitor,  or 
research  facility.  In  such  instances,  the 
single  dog  must  receive  positive  physical 
contact  with  humans  at  least  once  a 
day.  The  positive  physical  contact  %vith 
humans  must  total  at  least  80  minutes 
each  day  and  may  be  given  in  one  or 
more  periods. 

(b)  Release  for  exercise  and 
socialization — (1)  Dogs  housed 
individually,  (i)  Dogs  housed,  held,  or 
maintained  by  any  dealer,  exhibitor,  or 
research  facility,  including  federal 
research  facilities,  must  be  released  at 
least  once  a  day  for  exercise  and 
socialization  if  they  are: 

(A)  Kept  individually  in  cages;  or 

(B)  Kept  individually  in  pens  or  runs 
that  provide  less  than  four  times  the 
floor  space  required  for  that  dog  by 

§  3.6(c)(1)  of  this  subpart  and  that  do 
not  allow  visual  and  physical  contact 
with  neighboring  dogs  (for  example, 
concrete  block  pens  and  runs). 

(ii)  The  exercise  area  must  be  the 
larger  of  80  square  feet  or  twice  the 
minimum  floor  space  required  by 
§  3.6(c)(l]  of  this  subpart  However, 
dogs  whose  release  for  exercise  and 
socialization  is  prohibited  by  an  animal 
care  and  use  procedure  approved  by  the 
Committee  are  not  subject  to  the  80- 
square-feet-minimum  provision  of  this 
paragraph,  but  must  be  maintained  in 
pens  or  runs  that  provide  each  dog  with 
at  least  twice  the  minimum  floor  space 
required  by  S  3.6(c)(1)  of  this  subpart 

(iii)  Dogs  housed,  held,  or  maintained 
by  any  dealer,  exhibitor,  or  research 
facility  do  not  need  to  be  released  each 
day  for  exercise  and  socialization  if  they 
are  kept  in  pens  or  runs  that: 

(A)  Provide  at  least  four  times  the 
required  space  for  that  dog;  and 

(B)  Allow  visual  and  physical  contact 
with  neighboring  dogs. 

(2)  Dogs  housed  held,  or  maintained 
in  groups  by  any  dealer,  exhibitor,  or 


research  facility,  including  e  federal 
research  facility,  mast  be  released  at 
leaat  once  a  day  for  exercise  and 
sodalization,  unless  the  dogs  are 
maintained  in  pens  or  runs  that  provide 
the  greater  of  80  square  feet  or  150 
percent  of  the  space  each  dog  would 
require  if  maintained  separately  tmder 
the  minimum  floor  space  requirements 
of  S  3.8(c)(1)  of  this  subpart.  If  a  run  or 
open  area  is  used  for  exercise  for  dogs 
housed  in  groups,  it  must  be  the  greater 
of  80  square  feet  or  150  percent  of  the 
minimum  space  requirement  for  each 
dog  in  the  exercise  area,  (For  example,  a 
28-inch  beagle  requires  a  minimum  floor 
space  of  8  square  feet  Therefore,  for  six 
beagles  housed  together,  150  percent  of 
six  times  the  minimum  per-beagle 
requirement  of  8  square  feet  is  72  square 
feet.  This  is  less  than  80  square  feet 
Therefore,  the  larger  floor  space,  80 
square  feet  would  be  required.) 

(3)  Exercise  periods  must  total  at  least 
30  minutes  each  day  and  may  be  given 
in  one  or  more  release  periods. 

(c)  Methods  of  exercise. 

(1)  The  attending  veterinarian  must 
determine  the  type  of  exercise  to  be 
used.  The  exercise  may  be  provided  by: 

(i)  Walking  on  a  leash; 
(ii)  Releasing  the  dog(s)  into  an  open 
area; 
(iii)  Providing  access  to  a  run;  or 
(iv)  Some  other  similar  arrangement. 

(2)  Forced  exercise  methods  or 
devices  such  as  swimming,  treadmills, 
or  carousel  type  device  do  not  meet  the 
exercise  requirements  of  this  section. 

(d)  Documentation  of  the  release  of 
each  dog  for  exercise  must  be  kept  by 
the  registrant  or  licensee,  and  is  subject 
to  APHIS  inspection. 

(e)  Exemptions.  The  attending 
veterinarian  may  exempt  a  particular 
dog  from  the  exercise  release  period 
required  for  it  under  paragraph  (b)  of 
this  section,  or  restrict  its  participation 
in  the  period,  if  he  or  she  determines 
that  it  is  necessary  to  do  so  for  the  dog's 
health,  condition,  or  well-being.  The 
exemption  or  restriction  must  be 
recorded  by  the  attending  veterinarian. 
The  attending  veterinarian  must  review 
the  grant  of  exemption  or  restriction  and 
observe  the  animal  at  least  every  30 
days  to  determine  whether  it  is  still 
necessary. 

S3.8    Feeding. 

(a)  Dogs  and  cats  must  be  fed  at  least 
once  each  day,  except  as  otherwise 
might  be  required  to  provide  adequate 
veterinary  care.  The  food  must  be 
uncontaminated,  wholesome,  palatable, 
and  of  sufficient  quantity  and  nutritive 
valae  to  maintain  the  normal  condition 
and  weight  of  the  animal  It  must  be 


appropriate  for  the  individual  animal's 
age. 

(b)  Food  receptacles  must  be  used  for 
dogs  and  cats,  must  be  readily 
accessible  to  all  dogs  and  cats,  and  must 
be  located  so  as  to  minimize 
contamination  by  excreta  and  pests,  and 
be  protected  from  rain  and  snow. 
Feeding  pans  must  either  be  made  of 
durable  material  that  can  be  easily 
cleaned  and  sanitized  or  be  disposable. 
If  the  food  receptacles  are  not 
disposable,  they  must  be  cleaned  daily 
and  must  be  sanitized  in  accordance 
with  S  3.10(b)(3)  of  this  subpart  at  least 
every  2  weeks,  and  before  being  used  to 
feed  a  different  dog  or  cat  or  social 
groupLng  of  dogs  or  cats.  If  the  food 
receptacles  are  disposable,  they  must  be 
discarded  after  one  use.  Self-feeders 
may  be  used  fw  the  feeding  of  dr>'  food. 
If  self-feeders  are  used  they  must  be 
cleaned  and  sanitized  as  needed  in 
accordance  with  {  3.10(b)(3)  of  this 
subpart.  Measures  must  be  taken  to 
ensure  there  is  no  molding, 
deterioration,  and  caking  of  feed. 

S3.9    Waterino. 

If  potable  water  is  not  continually 
available  to  the  dogs  and  cats,  it  must 
be  offered  to  the  dogs  and  cats  at  least 
twice  daily  for  periods  of  not  less  than  1 
hour  each  time,  unless  restncted  by  the 
attending  veterinarian.  Water 
receptacles  must  be  kept  clean  and  must 
be  sanitized  in  accordance  with 
S  3.10(b)(3)  of  this  subpart  at  least  once 
every  2  weeks,  and  before  being  used  to 
water  a  different  dog  or  cat  or  social 
grouping  of  dogs  or  cats. 

§  3.10    Cteanlng,  sanltization, 
housekeaping,  and  peat  control 

(a)  Cleaning  of  primary  enclosures. 
Excreta  and  food  waste  must  be 
removed  from  primary  enclosures,  and 
from  under  primary  enclosures,  at  least 
daily,  or  more  frequentiy  if  necessary  to 
prevent  an  excessive  accumulation  of 
feces  and  food  waste,  to  prevent  soiling 
of  the  dogs  or  cats  contained  in  the 
primary  enclosures,  and  to  reduce 
disease  hazards,  insects,  pests  and 
odors.  When  a  primary  enclosure  is 
being  cleaned  by  steam  or  by  hosing  or 
flushing  with  water,  any  dog  or  cat  in 
the  primary  enclosure  must  be  removed 
to  prevent  it  from  being  involuntarily 
wetted  or  injured.  All  standing  water 
must  be  removed  from  the  primary 
enclosure  and  animals  in  other  pnmary 
enclosures  must  be  protected  from  being 
contaminated  with  water  and  other 
wastes  during  the  cleaning.  The  pans 
under  primary  enclosures  with  grill-type 
floors  and  the  ground  areas  under  raised 
runs  with  wire  or  slatted  floors  must  be 
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cleaned  at  least  dally,  and  a*  often  as 
necetaary  to  prevent  accumulation  of 
fecea  and  food  waste  and  to  reduce 
disease  hazards,  pests,  insects  and 
odors. 

(b)  Sanltization  of  primary  enclosures 
and  food  and  wd(er  receptacles. 

(1)  A  used  primary  enclosure  must  be 
cleaned  and  sanitized  in  accordance 
with  this  section  before  it  can  be  used  to 
house  another  doR  or  cat. 

(.:)  Primary  enclosures  for  dogs  or  cats 
must  be  sanitized  at  least  once  every  2 
weeks  using  one  of  the  methods 
prescribed  in  paragraph  (b)(3)  of  this 
section,  and  more  often  if  necessary  to 
prevent  an  accumulation  of  dirt,  debris, 
food  waste,  excrete,  and  other  disease 
hazards. 

(3)  Hard  surfaces  of  primary 
enclosures  and  food  and  water 
receptacles  mu»t  be  sanitized  using  one 
of  the  following  methods: 

(i)  Live  steam  under  pressure; 

(ii)  Washing  with  hot  water  (at  least 
180  'F  {(U.Z  C))  and  soap  or  detergent, 
as  with  a  mechanical  cage  washer  or 

(Hi)  Washing  all  soiled  surfaces  with  a 
detergent  solution  so  as  to  remove  all 
organic  material  and  mineral  buildup. 
and  by  following  the  washing  first  with 
a  safe  and  effective  disinfectant  rinse, 
then  with  a  clean  water  rinse 

(4)  Pen.  ruiu  and  outdoor  housing 
areas  using  material  that  cannot  b« 
sanitized  using  the  methods  provided  in 
paragraph  (b)(3)  of  this  section,  such  as 
gravel,  sand,  grass,  or  earth,  must  be 
sanitized  by  removing  the  contaminated 
material  as  necessary  to  prevent  odors, 
diseases,  pests,  insects,  and  vermin 
infestation. 

(c)  Housekeepir\g  for  premises 
Premises  where  housing  facilities  are 
located.  Including  buildings  and 
surrounding  grounds,  must  be  kept  clean 
and  in  good  repair  to  protect  the  animals 
from  in)ury,  to  facilitate  the  husbandry 
practices  required  in  this  subpart,  and  to 
reduce  or  eliminate  breeding  and  living 
areaa  for  rodents  and  other  pests  and 
vermin.  Premises  must  be  kept  free  of 
accumulations  of  trash,  junk,  waste 
products,  and  discarded  matter.  Weeds, 
grasses,  and  bushes  must  be  controlled 
so  as  to  facilitate  cleaning  of  the 
premises  and  pest  control,  and  to 
protect  the  health  and  well-being  of  the 
animals. 

(d)  Pest  control  An  effective  program 
for  the  control  of  insects,  external 
parasites  affecting  dogs  and  cats,  and 
birds  and  mammals  that  are  pests,  must 
b«  established  and  maintained  so  as  to 
promote  the  health  and  well  being  of  the 
anlmala  and  r«duce  contamination  by 
p«ata  in  animal  ar««a. 


fill 

Each  person  subject  to  the  Animal 
Welfare  regulations  maintaining  dogs 
and  cats  must  have  enough  employees 
to  carry  out  the  level  of  husbandry 
practices  and  care  required  in  this 
subpart.  The  employees  who  provide  for 
husbandry  and  care,  or  handle  animals, 
must  be  supervised  by  an  animal 
caretaker  who  has  the  knowledge, 
background,  and  experienct  in  proper 
husbandry  and  care  of  dogs  and  cats  to 
supervise  others.  The  employer  must  be 
certain  that  the  supervisor  and  other 
employees  can  perform  to  these 
standards. 

{  3. 1 2    Sodai  grouplr>g. 

Dogs  and  cats  housed  in  the  same 
primary  enclosure  must  be  maintained 
in  compatible  groups,  with  the  following 
restrictions. 

(a)  Females  in  heat  (estrus)  may  not 
be  housed  in  the  same  primary 
enclosure  with  males,  except  for 
breeding  purposes; 

(b)  Any  dog  or  cat  exhibiting  a  vicious 
or  overly  aggressive  disposition  must  be 
housed  separately: 

(c)  Puppies  or  kittens  180  days  of  age 
or  less  may  not  be  housed  in  the  same 
primary  enclosure  with  adult  dogs  or 
cats  other  than  their  dams,  except  when 
permanently  maintained  in  breeding 
colonies; 

(d)  Dogs  or  cats  may  not  be  housed  in 
the  same  primary  enclosure  with  any 
other  species  of  animals,  unless  they  are 
compatible; 

(e)  Dogs  and  cats  under  quarantine  or 
treatment  for  a  communicable  disease 
must  b«  separated  from  other  dogs  and 
cats  and  other  susceptible  species  of 
animals  to  minimize  the  risk  of  spread  of 
the  disease 

Truupottation  StaikUrdi 

IS.1S    ConalgnnMnts  to  carrlart  and 

(a)  Carriers  and  intermediate  handlers 
must  not  accept  a  dog  or  cat  for 
transport  in  commerce  more  than  4 
hours  before  the  scheduled  departure 
time  of  the  primary  conveyance  on 
which  the  animal  is  to  be  transported. 
However,  a  carrier  or  intermediate 
handler  may  agree  with  anyone 
consigning  a  dog  or  cat  to  extend  this 
time  by  up  to  2  hours. 

(b)  Gamers  and  intermediate  handlers 
must  not  accept  a  dog  or  cat  for 
transport  In  commerce  unless  they  are 
provided  with  the  name,  address,  and 
phone  number  of  the  consignee. 

(c)  Carriers  and  intermediate  handlers 
must  not  accept  a  dog  or  cat  for 
transport  In  commerce  unless  written 
instructions  concerning  In-transit  food 
and  «watef  rvquircmentj  for  aach  dog 


and  cat  in  the  shipment  are  securely 
attached  to  the  outside  of  its  primary 
enclosure  in  a  manner  that  makes  them 
easily  noticed  and  read. 

(d)  Camera  and  Intermediate  handlers 
must  not  accept  a  dog  or  cat  for 
transport  in  commerce  unless  the 
consignor  certifies  in  writing  to  the 
carrier  or  intermediate  handler  that  the 
dog  or  cat  was  offered  food  during  the 
12  hours  and  water  during  the  4  hours 
before  delivery  to  the  carrier  or 
Intermediate  handler,  and  specifies  the 
date  and  time  the  dog  or  cat  was  last 
offered  food  and  water.  A  copy  of  the 
certification  must  accompany  the  dog  or 
cat  to  its  destination  and  must  include 
the  following  information  for  each 
pnmary  enclosure: 

(1)  The  consignor's  name  and  address; 

(2)  The  tag  number  or  tattoo  assigned 
to  each  dog  or  cat  under  $  2.50  of  the 
regulations; 

(3)  A  statement  by  the  consignor 
certifying  that  each  dog  or  cat  contained 
in  the  pnmary  enclosure  was  offered 
food  within  12  hours  and  water  within  4 
hours  before  delivery  to  the  carrier  or 
intermediate  handler,  and  the  date  and 
time  food  and  water  was  last  offered; 
and 

(4)  The  consignor's  signature  and  the 
date  and  time  the  certification  was 
signed. 

(e)  Carriers  and  Intermediate  handlers 
must  not  accept  a  dog  or  cat  for 
transport  in  commerce  in  a  primary 
enclosure  unless  the  pnmary  enclosure 
meets  the  requirements  of  S  3.14  of  this 
subpart,  or  the  consignor  certifies  in 
writing  to  the  carrier  or  intermediate 
handler  that  the  primary  enclosure 
meets  the  requirements  of  {  3.14  of  this 
subpart.  Even  if  the  consignor  provides 
this  certification,  a  carrier  or 
Intermediate  handler  must  not  accept  a 
dog  or  cat  for  transport  if  the  primary 
enclosure  is  obviously  defective  or 
damaged  and  cannot  reasonably  be 
expected  to  safely  and  comfortably 
contain  the  dog  or  cat  without  causing 
Buffering  or  injury.  A  copy  of  the 
certification  must  accompany  the  dog  or 
cat  to  its  destination  and  must  include 
the  following  information  for  each 
primary  enclosure: 

(1)  The  consignor's  name  and  address; 

(2)  The  tag  number  or  tattoo  assigned 
to  each  dog  or  cat  under  S  2.50  of  the 
regulations; 

(3)  A  statement  by  the  consignor 
certifying  that  each  primary  enclosure  in 
the  shipment  meets  the  standards  for 
primary  enclosures  in  {  3.14  of  this 
subpart;  and 

[4]  The  consignor's  signature  and  the 
data  the  certification  waa  signed.  ' 


(f)  Carriers  and  intermediate  handlers 
must  not  accept  a  dog  or  cat  for 
transport  in  commerce  unless  their 
holding  area  and  cargo  facilities  meet 
the  minimum  temperature  requirements 
provided  in  S  5  3.18  and  3.19  of  this 
subpart  or  unless  the  consignor 
provides  them  with  a  certificate  signed 
by  a  veterinarian  and  dated  no  more 
than  10  days  before  delivery  of  the 
animal  to  the  carrier  or  intermediate 
handler  for  transport  in  commerce, 
certifying  that  the  animal  is  acclimated 
to  temperatures  lower  than  those 
required  in  I  i  3.18  and  3.19  of  this 
subpart.  Even  if  the  carrier  or 
intermediate  handler  receives  this 
certification,  the  temperatures  the  dog  or 
cat  is  exposed  to  while  in  the  carrier's  or 
intermediate  handler's  custody  must  not 
be  lower  than  the  minimiim  temperatiu« 
specified  by  the  veterinarian  in 
accordance  with  paragraph  (f)(3)  of  this 
section.  A  copy  of  the  certification  must 
accompany  the  dog  or  cat  to  its 
destination  and  must  include  the 
following  information: 

(1)  The  consignor's  name  and  address; 

(2)  The  tag  number  or  tattoo  assigned 
to  each  dog  or  cat  under  S  2,50  of  the 
regulations; 

(3)  A  statement  by  a  veterinarian,  and 
dated  no  more  than  10  days  before 
delivery,  that  to  the  best  of  his  or  her 
knowledge,  each  of  the  dogs  or  cats 
contained  in  the  primary  enclosure  is 
acclimated  to  air  temperatures  lower 
than  45  'F  (7 J  'Q,  but  now  lower  than 

a  minimum  temperature,  specified  on  the 
certificate,  that  the  veterinarian  has 
determined  is  based  on  generally 
accepted  temperature  standards  for  the 
age,  condition,  and  breed  of  the  animals; 
and 

(4)  The  signature  of  the  veterinarian 
and  the  date  the  certification  was 
signed. 

(g)  When  a  primary  enclosure 
containing  a  dog  or  cat  has  arrived  at 
the  animal  holding  area  at  a  terminal 
facility  after  transport  the  carrier  or 
intermediate  handler  must  attempt  to 
notify  the  consignee  upon  arrival  and  at 
least  once  in  every  6-hour  period 
thereafter.  The  time,  date,  and  method 
of  each  attempted  notification  and  the 
actual  notification  of  the  consignee,  and 
the  name  of  the  person  who  notifies  or 
attempts  to  notify  the  consignee  must  be 
written  on  the  carrier's  or  intermediate 
handler's  copy  of  the  shipping  document 
and  on  the  copy  that  accompanies  the 
primary  enclosure.  If  the  consignee 
cannot  be  notified  within  24  hours  after 
the  dog  or  cat  has  arrived  at  the 
terminal  facility,  the  carrier  or 
intermediate  handler  must  return  the 
animal  to  the  consignor  or  to  whomever 
the  consignor  designates.  If  the 


consignee  is  notified  of  the  arrival  and 
does  not  accept  delivery  of  the  dog  or 
cat  within  48  hours  after  arrival  of  the 
dog  or  cat,  the  carrier  or  intermediate 
handler  must  return  the  animal  to  the 
consignor  or  to  whomever  the  consignor 
designates,  Tlie  carrier  or  intermediate 
handler  must  continue  to  provide  proper 
care,  feeding,  and  housing  to  the  dog  or 
cat  and  maintain  the  dog  or  cat  in 
accordance  with  generally  accepted 
professional  and  husbandry  practices 
until  the  consignee  acc^ts  delivery  of 
the  dog  or  cat  or  until  it  is  returned  to 
Uie  consignor  or  to  whomever  the 
consignor  designates.  The  carrier  or 
intermediate  handler  must  obligate  die 
consignor  to  reimburse  the  carrier  or 
intermediate  handler  for  the  cost  of 
retmn  transportation  and  care, 

82.14    Pftmarv  MickMuraa  Maad  lo 


Any  person  nibject  to  the  Animal 
Welfare  regulations  most  not  transport 
or  deUver  for  transport  in  commerce  a 
dog  or  cat  unless  the  following 
requirranents  are  met 

(a)  Construction  of  primary 
enclosures.  The  dog  or  cat  must  be 
contained  in  a  primary  mdosure  such 
as  a  compartment  transport  cage, 
carton,  or  crate.  Primary  endosor^ 
used  to  transport  dogs  and  cats  must  be 
constructed  so  that 

(1)  The  primary  enclosure  is  strong 
enough  to  contain  the  dogs  and  cats 
securely  and  comfortably  and  to 
withstand  the  n<»iBal  rigors  of 
transportation; 

(2]  The  interior  of  the  primary 
enclosure  has  no  sharp  points  at  edges 
and  no  protrusions  that  could  iniure  the 
animal  contained  in  it 

(3)  The  dog  or  cat  is  at  all  times 
securely  contained  within  the  enclosure 
and  cannot  put  any  part  of  its  body 
outside  the  enclosup^  in  a  way  that 
could  result  in  injury  to  itself,  to 
handlers,  or  to  persons  or  animals 
nearby: 

(4)  The  dog  or  cat  can  be  easily  and 
quiddy  removed  from  the  enclosure  in 
an  emergency; 

(5)  Unless  the  enclosure  is 
permanentiy  affixed  to  the  conveyance, 
adequate  devices  such  as  handles  or 
handholds  are  provided  on  its  exterior, 
and  enable  the  enclosure  to  be  lifted 
without  tilting  it  and  ensure  that  anyone 
handling  the  enclosure  will  not  come 
into  physical  contact  with  the  animal 
contained  inside; 

(6]  Unless  the  enclosure  is 
permanentiy  affixed  to  the  conveyance, 
it  is  clearly  marked  on  top  and  on  one  or 
more  sides  with  the  words  "Live 
Animals."  in  letters  at  least  1  inch  (2.5 
cm.)  hi^  and  with  arrows  or  other 


markings  to  indicate  the  correct  upnght 
position  of  the  primary  enclosure; 

(7)  Any  material,  treatment,  paint, 
preservative,  or  other  chemical  used  in 
or  OR  the  enclosure  is  nontoxic  to  the 
animal  and  not  harmful  to  the  health  or 
well-being  of  the  animal; 

(8)  Proper  ventilation  is  provided  to 
the  animal  in  accordance  with 
paragraph  (c)  of  this  section;  and 

(9)  The  primary  enclosure  has  a  solid. 
leak^roof  bottom  or  a  removable,  leak- 
proof  collection  tray  under  a  slatted  or 
wire  mesh  fioor  that  prevents  seepage  of 
waste  products,  such  as  excreta  aiod 
body  fluids,  outside  of  the  enclosure  If  a 
slatted  or  wire  mesh  floor  is  used  in  the 
enclosure,  it  must  be  designed  and 
constructed  so  that  the  ai^mal  cannot 
put  any  part  of  its  body  between  die 
slats  or  through  the  hc^es  in  the  mesh. 
Unless  the  dc^s  or  cats  are  on  raised 
slatted  floors  or  raised  floors  made  of 
wire  mesh,  the  primary  enckwnre  must 
contain  enough  previously  unused  htter 
to  absorb  and  cover  excreta.  The  litter 
must  be  of  a  suitably  absorbent  ntatenal 
that  is  safe  and  nontoxic  to  the  dogs  and 
cats. 

(b)  Cleaning  of  primary  enclosures.  A 
primary  enclosure  used  to  hold  or 
transport  dogs  or  cats  in  commerce  must 
be  cleaned  and  sanitized  before  each 
use  in  accordance  with  the  methods 
provided  in  f  3.10(b)(3)  of  this  subpart  If 
the  dogs  or  cats  are  in  transit  for  more 
than  24  hours,  the  enclosures  must  be 
cleaned  and  any  litter  replaced  or  other 
methods,  such  as  moving  the  animals  to 
another  enclosure,  must  be  utilized  to 
prevent  the  soiling  of  the  dogs  or  cats  by 
body  wastes. 

(c)  Ventilation.  (1)  Unless  the  primary 
enclosure  is  permanently  affixed  to  the 
conveyance,  there  must  be  ventilation 
openings  on  all  four  walls  of  the  pnmary 
enclosure.  The  ventilation  openings 
must  total  at  least  8  percent  of  the 
surface  area  of  each  wall,  and  the  total 
surface  area  of  all  the  ventilation 
openings  must  be  at  least  14  percent  of 
the  total  surface  area  of  all  four  wails  of 
the  primary  enclosure.  Addinontliy.  at 
least  one-third  of  the  total  minimum 
area  required  for  ventilati  jn  must  be 
located  on  the  upper  one-half  of  the 
primary  enclosure; 

(2)  Unless  the  primar>'  enclosure  is 
permanentiy  affixed  to  the  conveyance, 
projecting  rims  or  similar  de\ncf  s  must 
be  located  on  the  exterior  of  each 
enclosure  wall  having  a  ventilation 
opening,  in  order  to  prevent  obstruction 
of  the  openings.  The  projecting  runs  or 
similar  devices  must  be  large  enough  to 
provide  a  minimum  air  circulation  space 
of  0.75  in.  (1.S  cm)  between  the  pnmary 
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encJoaure  and  anything  the  encluaun  ii 
placed  againat. 

(3)  If  a  primary  encloaure  ia 
permanently  affixed  to  the  primary 
conveyance  so  that  there  Is  only  a  front 
ventilation  opening  for  the  enclosure, 
the  primary  enclosure  must  be  affixed  to 
the  primary  conveyance  in  such  a  way 
that  the  front  ventilation  opening  cannot 
be  blocked,  and  the  front  ventilation 
opening  must  open  directly  to  an 
unobstructed  aisle  or  passageway  Inside 
the  conveyance  The  ventilation  opening 
must  be  at  least  90  percent  of  the  total 
area  of  the  front  wall  of  the  enclosure, 
and  must  be  covered  with  bars,  wire 
mesh,  or  smooth  expanded  metal  having 
Hir  spaces 

(d)  ComfKitibility  (1)  Uve  dogs  or  cats 
transported  in  the  same  primary 
pnrl,)»urf»  must  be  of  the  same  species 
and  be  mainiiiined  in  compatible  groups, 
except  that  do^s  and  cats  that  arc 
private  pets,  are  of  compariible  size,  and 
lire  i.ompatililf.  mtiy  be  transported  m 
the  same  pnm.iry  enclosure 

(.21  PMppies  I"  kit'ens  !«)  il<i>s  of  age 
or  leas  may  not  be  transported  in  the 
same  primary  enclosure  with  adult  dogs 
or  aits  other  thiin  their  dams 

(:t)  Dogs  or  cats  that  are  overly 
aggressive  or  exhiliil  a  vicious 
disposition  nuisi  tie  transported 
individually  m  a  primary  enclosure 
|4)  Any  feni.ile  dog  or  cat  in  heat 
(estrus)  may  nnt  be  transported  in  the 
same  pnmary  enclosure  with  any  male 
dog  or  cat 

(e|  SfKice  and placemftit  (1)  Primary 
enclosures  u.ied  to  transport  live  dogs 
and  cats  must  be  large  enough  to  ensure 
that  each  animal  contained  in  the 
primary  em. Insure  has  enough  space  to 
turn  alxjut  normally  while  standing,  to 
stand  and  sit  ere<:t.  and  to  lie  in  a 
natural  position 

(2)  Primary  enclosures  used  to 
transport  dogs  and  cats  must  be 
positioned  in  the  pnmary  conveyance  so 
as  to  provide  protection  from  the 
elements 

(f)  rn}nspt>rt>.itu)n  by  air  (1)  No  more 
than  two  live  dogs  or  cats,  6  months  of 
age  or  older,  that  are  of  comparable  size, 
may  he  Irnnsported  In  the  same  pnmary 
enclosure  when  shipped  via  air  c  amer, 
and  only  if  all  other  requirements  in  this 
section  are  met 

(2)  No  more  than  two  live  puppies.  8 
weeks  to  6  months  of  age.  that  are  of 
comparable  size,  and  weighing  over  21) 
lb  (9  kg)  eai  h.  may  tie  transp<irted  in  the 
same  primary  em  Insure  when  shipped 
via  air  currier,  and  only  if  all  other 
requirements  in  this  secficm  are  met 

|,1)  No  mijre  than  three  live  puppies  or 
kittens,  8  weeks  to  6  months  of  age,  that 
are  of  comparable  size,  and  weighing  20 
lb  (9  kg)  or  less  each,  may  b« 


tranjported  in  the  same  primary 
enclosure  when  shipped  via  air  carrier, 
and  only  If  all  other  requirementa  in  this 
section  are  met. 

(4)  Weaned  live  puppies  or  kittens 
less  than  8  weeks  of  age  and  of 
comparable  size,  or  puppies  or  kittens 
that  are  less  than  8  weeks  of  age  that 
are  liftermates  and  are  accompanied  by 
their  dam.  may  be  transported  in  the 
same  pnmary  enclosure  when  shipped 
to  research  facilities,  including  federal 
research  facilities. 

(g)  Transportation  by  surface  vehicle. 
(1)  No  more  than  four  live  dogs  or  cats,  8 
weeks  of  age  or  older,  that  are  of 
comparable  size,  may  be  transported  in 
the  same  pnmary  enclosure  when 
shipped  by  surface  vehicle  (including 
ground  and  water  transportation)  and 
only  if  all  other  requirements  of  this 
Be( Hon  are  met. 

(2)  Weaned  live  puppies  or  kittens 
less  than  8  weeks  of  age  and  of 
cnmparatile  size,  or  puppies  or  kittens 
that  are  less  than  8  weeks  of  age  that 
are  lillermates  and  are  accompanied  by 
their  dfim.  may  be  transported  in  the 
same  pnmary  em  losure  when  shipped 
to  researt;h  facilities,  including  federal 
research  facilities 

(h)  Accompanyinfi  d^Kunwrils  and 
records  Shipping  documents  that  must 
accompany  shipments  of  dogs  and  cats 
may  be  held  by  the  operator  of  the 
primary  conveyance,  for  surface 
transportation  only,  or  must  be  securely 
attached  in  a  readily  accessible  manner 
to  the  outside  of  any  pnmary  enclosure 
that  IS  pari  of  the  shipment,  in  a  manner 
that  allows  them  to  be  detached  for 
examination  and  securely  reattached, 
such  as  in  a  pocket  or  sleeve 
Instructions  for  food  and  water  and  for 
administration  of  drugs,  medication,  and 
other  special  care  must  be  attached  to 
each  pnmary  enclosure  in  a  manner  that 
makes  them  easy  to  notice,  to  detach  for 
examination,  and  to  reattach  securely 

I  S.1S    PrlniTy  convync—  (motor 
««Nc*«,  raa,  *.  and  RMrtna). 

(a)  The  animal  cargo  space  of  primary 
conveyances  used  to  transport  dogs  and 
cats  must  be  designed,  constructed,  and 
maintained  in  a  manner  that  at  all  times 
protects  the  health  and  well  U-ing  of  the 
animals  transported  in  them,  en.sures 
their  safety  and  comfort,  and  prevents 
the  entry  of  engine  exhaust  from  the 
pnmary  conveyance  during 
transfxirtation 

(b)  The  animal  cargo  space  must  have 
a  supply  of  air  that  is  sufficient  for  the 
normal  breathing  of  all  the  animals 
b«'ing  transported  in  it. 

((  I  Each  pnmary  enclosure  containing 
dogs  or  cats  must  be  positioned  in  the 
animal  cargo  space  in  a  manner  that 


provides  protection  from  the  elements 
and  that  allows  each  dog  or  cat  enough 
air  for  normal  breathing. 

(d)  During  air  transportation, 
including  tune  spent  on  the  ground,  dogs 
and  cats  must  be  held  or  transported  in 
cargo  areas  that  are  heated  or  cooled  as 
necessary  to  maintain  anambient 
temperature  that  ensures  the  health  and 
comfort  of  the  dogs  or  cats.  The  cargo 
areas  must  be  pressurized  when  the 
pnmary  conveyance  used  for  air 
transportation  is  not  on  the  ground. 

(e)  During  surface  transportation, 
auxiliary  ventilation,  such  as  fans, 
blowers  or  air  conditioning,  must  be 
used  in  any  animal  cargo  space 
containing  live  dogs  and  cats  when  the 
ambient  temperature  within  the  animal 
cargo  space  reaches  85  *F  (29.5  *C). 
Moreover,  the  ambient  temperature  may 
not  exceed  95  'F  (35  "C)  at  any  time;  nor 
exceed  85  'F  (29.5  X)  for  a  penod  of 
more  than  4  hours,  nor  fall  beknv  45  'F 
(7.2  'C)  for  a  ponod  of  more  than  4 
hours,  nor  fall  below  35  °F  (1.7  '¥]  at  any 
time. 

(0  Pnmary  enclosures  must  be 
po.sitioncd  in  the  primary  conveyance  in 
a  manner  that  allows  the  dogs  and  cuts 
to  be  quickly  and  easily  removed  from 
the  pnmary  conveyance  in  an 
emergency. 

(g)  The  interior  of  the  animal  cargo 
space  must  be  kept  rlean. 

(h)  Live  dogs  and  cats  may  not  be 
transported  with  any  material, 
substance  (eg.,  dry  icc)  or  device  in  a 
manner  that  may  reasonably  be 
expected  to  harm  the  dogs  and  cats  or 
cause  inhumane  conditions,  unless 
proper  precaution  is  taken  to  prevent  the 
injury  or  inhumane  conditions. 

SS.16    Food  and  watar  r*<|ulr«fn«nta. 

(a)  Each  dog  and  cat  that  is  16  weeks 
of  age  or  more  must  be  offered  food  at 
least  once  every  24  hours.  Puppies  and 
kittens  less  than  IB  weeks  of  age  must 
be  offert'd  food  at  least  once  every  12 
hours.  These  time  penods  apply  to 
dealers,  exhibitors,  research  facilities, 
including  federal  research  facilities,  who 
transport  dogs  and  cats  in  their  own 
pnmary  conveyance,  starting  from  the 
time  the  dog  or  cat  was  last  offered  food 
before  transportation  was  begun  These 
time  penods  apply  to  earners  and 
Intermediate  handlers  starting  from  the 
date  and  time  stated  on  the  certificate 
provided  under  S  3  13(d)  Each  dog  or 
cat  must  be  offered  food  within  12  hours 
before  being  transported  in  commerce. 
Consignors  who  are  subject  to  the 
Animal  Welfare  regulations  must  certify 
that  each  dog  and  cat  was  offered  food 
within  the  12  hours  preceding  delivery  of 
the  dog  or  cat  to  a  carrier  or 


intermediate  handler  for  transportation 
in  commerce,  and  must  certify  the  date 
and  time  of  the  feeding,  in  accordance 
with  {  3.13(d). 

(b)  Each  dog  and  cat  must  be  o^ered 
potable  water  during  the  4  hours 
immediately  preceding  the  beginning  of 
its  transportation  in  commerce  and  at 
least  once  every  12  hours  thereafter. 
This  time  period  apphes  to  dealers, 
exhibitors,  and  research  facilities, 
including  federal  research  facilities,  who 
transport  dogs  and  cats  in  their  own 
primary  conveyance,  starting  from  the 
time  the  dog  or  cat  was  last  offered 
potable  water  before  being  transported 
in  commerce.  This  time  period  applies  to 
carriers  and  intermediate  handlers 
starting  from  the  date  and  time  stated  on 
the  certificate  provided  under  §  3.13(d). 
Consignors  who  are  subject  to  the 
Animal  Welfare  regulations  must  certify 
that  each  dog  and  cat  was  offered 
potable  water  within  4  hours  before 
being  transported  in  commerce,  and 
must  certify  the  date  and  time  the  water 
was  offered,  in  accordance  with 

S  3.13(d). 

(c)  Any  dealer,  research  facility, 
including  a  federal  research  facility,  or 
exhibitor  offering  any  dog  or  cat  to  a 
carrier  or  intermediate  handler  for 
transportation  in  commerce  must 
securely  attach  to  the  outside  of  the 
primary  enclosure  used  for  transporting 
the  dog  or  cat,  written  instructions  for 
the  in-transit  food  and  water 
requirements  for  the  dogs  and  cats 
contained  in  the  enclosure.  The 
instructions  must  be  attached  in  a 
manner  that  makes  them  easily  noticed, 
detached  and  returned  to  the  enclosure. 

(d)  Food  and  water  receptacles  must 
be  securely  attached  inside  the  primary 
enclosure  and  placed  so  that  the 
receptacles  can  be  filled  from  outside 
the  enclosure  without  opening  the  door. 
Food  and  water  containers  must  be 
designed,  constructed,  and  installed  so 
that  a  dog  or  cat  cannot  leave  the 
primary  enclosure  through  the  food  or 
water  opening. 

$3.17    Car*  In  transit 

(a)  Surface  transportation  'ground  and 
water).  Any  person  subject  to  the 
Animal  Welfare  regulations  transporting 
dogs  or  cats  in  commerce  must  ensure 
that  the  operator  of  the  conveyance,  or  a 
person  accompanying  the  operator, 
observes  the  dogs  or  cats  as  often  as 
circumstance  allow,  but  not  less  than 
once  every  4  hours,  to  make  sure  they 
have  sufficient  air  for  normal  breathing, 
that  the  ambient  temperature  is  within 
the  limits  provided  in  S  3.15(e).  and  that 
all  applicable  standards  of  this  subpart 
are  being  complied  with.  The  regulated 
person  must  ensure  that  the  operator  or 


person  accompanying  the  operator 
determines  whether  any  of  the  dogs  or 
cats  are  in  obvious  physical  distress  and 
obtains  any  veterinary  care  needed  for 
the  dogs  or  cats  at  the  closest  available 
veterinary  facility. 

(b)  Air  transportation.  During  air 
transportation  of  dogs  or  cats,  it  is  the 
responsibility  of  the  carrier  to  observe 
the  dogs  or  cats  as  frequently  as 
circumstance  allow,  but  not  less  than 
once  every  4  hours  if  the  animal  cargo 
area  is  accessible  during  flight.  If  the 
animal  cai^o  area  is  not  accessible 
during  flight  the  carrier  must  observe 
the  dogs  or  cats  whenever  they  are 
loaded  and  unloaded  and  whenever  the 
animal  cargo  space  is  otherwise 
accessible  to  make  sure  they  have 
sufficient  air  for  normal  breathing,  that 
the  animal  cargo  area  meets  the  heating 
and  cooling  requirements  of  §  3.15(d). 
and  that  all  other  applicable  standards 
of  this  subpart  are  being  complied  with. 
The  carrier  must  determine  whether  any 
of  the  dogs  or  cats  are  in  obvious 
physical  distress,  and  arrange  for  any 
needed  veterinary  care  as  soon  as 
possible. 

(c)  If  a  dog  or  cat  is  obviously  ill, 
injured,  or  in  physical  distress,  it  must 
not  be  transported  in  commerce,  except 
to  receive  veterinary  care  for  the 
condition. 

(d)  During  transportation  in 
commerce,  a  dog  or  cat  must  not  be 
removed  from  its  primary  enclosure 
unless  it  is  placed  in  another  primary 
enclosure  or  facility  that  meets  the 
requirements  of  §  3.6  or  {  3.14  of  this 
subpart. 

(e)  The  transportation  regulations 
contained  in  this  subpart  must  be 
complied  with  until  the  dog  or  cat 
reaches  its  final  destination,  or  until  the 
consignee  takes  physical  delivery  of  the 
animal  if  the  animal  is  consigned  for 
transportation. 

S3.18    Terminal  facHlties. 

(a)  Placement  Any  person  subject  to 
the  Animal  Welfare  regulations  must  not 
commingle  shipments  of  dogs  or  cats 
with  inanimate  cargo  in  animal  holding 
areas  of  terminal  facilities. 

(b)  Cleaning,  sanitization,  and  pest 
control  All  animal  holding  areas  of 
terminal  facilities  must  be  cleaned  and 
sanitized  in  a  manner  prescribed  in 

§  3.10(b)(3)  of  this  subpart,  as  often  as 
necessary  to  prevent  an  accumulation  of 
debris  or  excreta  and  to  minimize 
vermin  infestation  and  disease  hazards. 
Terminal  facilities  must  follow  an 
effective  program  in  all  animal  holding 
areas  for  the  control  of  insects, 
ectoparasites,  and  birds  and  mammals 
that  are  pests  to  dogs  and  cats. 


(c)  Ventilation.  Air.  preferably  fresh 
air.  must  be  provided  in  any  animal 
holding  area  in  a  terminal  facihty 
containing  dogs  or  cats,  by  means  of 
windows,  doors,  vents,  or  air 
conditioning.  The  air  must  be  circulated 
by  fans,  blowers,  or  air  conditioning  so 
as  to  minimize  drafts,  odors,  and 
moisture  condensation.  Auxiliary 
ventilation,  such  as  exhaust  fans,  vents, 
fans,  blowers,  or  air  conditioning  must 
be  used  in  any  animal  holding  area 
containing  dogs  and  cats,  when  the 
ambient  temperature  is  75'  F  (23.9'  C)  or 
higher. 

(d)  Temperature.  The  ambient 
temperature  in  an  animal  holding  area 
containing  dogs  or  cats  must  not  fall 
below  45'  F  (7.2*  C)  or  rise  above  75*  F 
(23.9*  C)  for  more  than  four 
consecutive  hours  at  any  time  dogs  or 
cats  are  present.  The  ambient 
temperature  must  not  fall  below  35'  F 
(1.7'  C)  or  rise  above  85*  F  (29.5'  C)  at 
any  time  dogs  or  cats  are  present.  The 
ambient  temperature  must  be  measured 
in  the  animal  holding  area  by  the  carrier, 
intermediate  handler,  or  a  person 
transporting  dogs  or  cats  who  is  subject 
to  the  Animal  Welfare  regulations, 
outside  any  primary  enclosure 
containing  a  dog  or  cat  at  a  point  not 
more  than  3  feet  (0.91  m)  away  from  an 
outside  wall  of  the  primary  enclosure, 
and  approximately  midway  up  the  side 
of  the  enclosure. 

(e)  Shelter.  Any  person  subject  to  the 
Animal  Welfare  regulabons  holding  a 
live  dog  or  cat  in  an  animal  holding  area 
of  a  terminal  facility  must  provide  the 
following: 

(1)  Shelter  from  sunlight  and  extreme 
heat.  Shade  must  be  provided  that  is 
sufficient  to  protect  the  dog  or  cat  from 
the  direct  rays  of  the  sun. 

(2)  Shelter  from  rain  or  snow 
Sufficient  protection  must  be  provided 
to  allow  the  dogs  and  cats  to  remain  dry 
during  rain,  snow,  and  other 
precipitation. 

(f)  Duration.  The  length  of  time  any 
person  subject  to  the  Animal  Welfare 
regulations  can  hold  dogs  and  cats  in 
animal  holding  areas  of  terminal 
facilities  upon  arrival  is  the  same  as  that 
provided  in  S  3.13(g). 

§3.19    Handling 

(a)  Any  person  subject  to  the  Animal 
Welfare  regulations  who  moves 
(including  loading  and  unloading)  dogs 
or  cats  within,  to,  or  from  the  animal 
holding  area  of  a  terminal  facility  or  a 
primary  conveyance  must  do  so  as 
quickly  and  efficiently  as  possible  and 
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must  pruviijo  (he  fulluwing  during 
moveraeni  of  ihe  dog  of  cat 

(1 )  Sh«/ter  from  sunJi^hl  and  ttKlrenie 
bent.  SufTicwnt  shade  most  b«  providtx] 
ti)  pruto<  I  iho  Jos  or  C4»t  fruni  the  dir«tt 
riiys  of  the  sun.  The  dug  or  u»t  mu«t  not 
be  expose*!  lo  an  ambient  air 
temperstur*'  above  86"  F  i.aJ  5'  C)  for  a 
pcruKl  of  more  than  45  nunules  while 
beiAK  moved  lo  or  from  a  primary 
conveyiim*'  or  a  ti;mimal  facility  The 
li'niperat\ire  mast  be  mt-asured  in  the 
nuiiuior  pn.v  I'l.'d  in  {  3  \B{A]  uf  (his 
siibpart 

[2]  Shr.'tiT  ft>'!v  n:..-  (,■/;..'  ,<.•■'» 
Suffu-u-nl  prntfilion  nius!  be  prinided 
to  tillow  the  do^  and  cflt  lo  remam  dry 
iliirinK  rain,  snow   and  other 
precipitation 

I  J)  Shfiter  trvir  i.  old  '.vnq^rutui's 
Iriinsportiag  devici-s  nn  which  live  doKS 
or  tats  are  pla.ed  to  move  them  must  be 
I  overi'ii  I,)  protect  Ihe  .inmirtls  when  the 
outdoor  temi.>»' future  fills  below  SO"  F 
110*  C'l    Ihe  .lo^s  or  cats  must  not  be 
exposed  to  an  ambient  lcmp>erHlun; 
N!low  45'  F  P  2'  i;)  fur  a  penovi  of  more 
than  45  minules.  unless  they  are 
fii  I  lunpanietJ  by  a  certificate  of 
ai:climMtion  to  lower  temperatures  as 
provided  in  |  J  l.t(f)  Ihe  temptrature 
mu»l  l)e  measured  in  Ihe  manner 
provided  m  |  3  18(d|  of  this  subpart. 

(b|  Any  person  handling  a  pnmary 
enclosure  containing  a  d>m  or  tjit  must 
use  car«  and  must  avoid  causing 
phyinal  or  enioiiona!  liistress  to  the  dog 
or  cat. 

(1 1  A  primary  Bn<.losur«  containing  a 
live  dog  or  cat  must  not  he  pl«c«Hi  on 
unattended  conveyor  bella,  or  on 
clevateii  conveyor  belts,  such  as 
*'a>{X"«e  rJaim  conveyor  bells  and 
inclined  conveyor  ramps  that  lead  to 
ba>{Xdge  claim  art^as.  at  any  time:  CKcept 
that  a  primary  enclosure  may  be  placed 
on  inclined  conveyor  ramps  used  to 
load  and  unload  aircrafl  if  an  attendant 
IS  present  at  each  end  of  the  conveyor 
belt 

[1]  A  primary  encUxiure  containing  a 
dog  or  I  .it  must  not  t>e  lossed,  dropped, 
or  needlf'Bsly  tilted,  and  must  not  be 
slacked  in  a  manner  that  may 
reasonably  be  expected  to  result  m  its 
falling  They  must  be  handled  and 
positioned  in  the  maiuier  that  written 
inslrriclions  and  arrows  on  the  outside 
of  the  pnmary  en(  Insure  indicate 

|(  I  The  regulatiomi  in  ihis  soctlon 
apply  'o  niovemeri!  of  a  dog  or  c  .i!  from 
primary  conveyance  to  primary 
(onveyanr*,  within  a  primary 
conveyame  or  terminal  facility,  and  to 


or  from  a  terminal  facility  or  a  primary 
conveyance 

3  In  I  3.2a.  paragraph  (bM^)  (1)  and  (11) 
and  (b)(3)  (i)  and  (111)  would  be  revised 
to  read  as  follows. 

}  3.28     Primary  enctoaure*. 

•  a  »  •  • 

!M  •  •  • 

(ij  Ihe  ■.nlerior  height  of  any  primary 
enclosure  used  to  confine  guinea  pigs 
must  bHt  at  least  7  inches  (17  78  cm) 

111)  tl<ich  guinea  pig  must  be  provided 
a  minimum  amiuinl  of  floor  space  in  any 
pnm.iry  eru.losure  a.s  follows; 


AH^gM  or  Maga  o«  fnetirrty 


(nfcrnnxn  Boor 


n' 


AMarmg  lo  JV^  grums 
■  JbO   gram*   or    ni*»»ig 


60      387  1? 


101       861  « 


M 


The  intenor  height  of  any  pnmary 
eiii  Insure  used  to  rnnfine  hamsters  must 
he  ri!  leitHi  6  mi  hes  11,")  J4  cm). 


(m)  F.xcep!  as  provided  in  paragraph 
(b)(l)(iil  of  this  section,  each  hamster 
mu.st  be  provuled  a  minimum  amount  of 
floor  sp.ire  in  any  primary  eni'losure  as 

fnllown 


Weight 

Unmum  floor 
apaca  par  hamrtar 

oxa 

g 

M* 

on' 

«o 

eo  to  80     

80  to  '00 

>    IIW     

21 

2  1-?  8 

2  8-3  5 

>  3S 

10 

13 
18 
18 

64  52 

63  88 

103  23 

122  se 

4  In  I  3  38.  the  introductory  text 
would  be  revised  to  rend  as  follows- 

S  1.36     Primary  ancioauraa  uaad  to 
tranaport  Nva  gulna«  ptga  vkI  hamstar*. 

No  p>en»on  subject  lo  the  Animal 
Welfare  regulations  is  allowed  to  offer 
for  frnnsportation.  or  tran.sport.  m 
commerce  any  live  guinea  pig  or 
hamster  in  a  primary  enclosure  that 
does  not  conform  lo  the  following 
requirements 

5  In  S  3  37   n  new  paragraph  (g)  would 
l)e  added  to  read  as  follows 

}  3.37     Primary  coovayancaa  (motor 
vahkia,  r««.  air.  arvl  marina). 


(gj  The  ammal  cargo  space  of  pnmary 
conveyanuea  uaed  to  traneport  guinea 
pigs  or  hamalers  must  be  mechanically 
sound  and  provide  fresh  air  by  means  of 
windows,  doora,  vents,  or  air 
conditioning  so  as  to  minimLze  drafts, 
odors,  and  moisture  condensation. 
Auxiliary  ventilatioa  such  ai  fans, 
blowers,  or  air  conditioners,  muat  be 
used  in  any  cargo  space  containing  live 
guinea  pigs  or  hamsters  when  the 
ambient  temperature  m  the  animal  cargo 
space  IS  75°  F  (23.9'  C|  or  higher.  The 
ambient  temperature  within  the  animal 
(.argo  space  must  not  be  allowed  lo 
exceedd  85*  F  (29.5'  C)  or  to  fall  below 
45'  F  (7.2    C).  exi:epl  that  the  ambient 
temperature  in  the  cargo  space  may  be 
below  4.'i'  F  (7  2'  C]  for  hamsters  if  the 
hamsters  are  accompanied  by  a 
certificate  of  acclimation  to  lower 
temperatures,  as  provided  in  5  3  35(c)  of 
this  pari 

6  In  5  3  40  the  first  two  sentences 
would  be  revised  to  read  as  follows. 

S  3.40    Tarminal  (aciiraaa. 

No  per»<in  sut')ect  to  the  Animal 
V\  L'Ifare  regulations  is  allowed  to 
comminglf  shipments  of  live  guinta  pigs 
or  hamsters  with  inanimate  cargo.  All 
animal  holding  areas  of  a  tcrmindl 
facility  where  shipments  of  live  guinea 
pigs  or  hamsters  are  maintained  must  be 
cleaned  and  sanitized  as  prescribed  in 
5  3  31  of  the  standards  often  enough  to 
prevent  an  accumulation  of  debris  or 
excreta,  to  minimize  vermin  infestation, 
and  lo  prevent  a  disease  hazard.  '    '    ' 

7  In  {  3  41  paragraph  (a)  introductory 
text  would  be  revised  to  rvad  as  follows; 

13.41     H«xlHr«g. 

(a)  Any  f>er»on  who  is  subject  to  the 
Animal  Welfare  Regulations  and  who 
moves  live  guinea  pigs  or  hamsters  from 
an  animal  holding  area  of  a  terminal 
facility  to  a  pnmary  conveyance  and 
vu  e  versa  must  do  so  as  quickly  and 
efficiently  as  possible  Any  pen»on 
subject  lo  the  Animal  Welfare  Act  and 
holding  any  live  guinea  pig  or  hamster  in 
an  animal  hohling  area  of  a  terminal 
facility  or  transporting  any  live  guinea 
pig  or  hamster  to  or  from  a  terminal 
facility  must  provide  the  following; 

H   in  5  J  hS.  the  table  in  paragraph  (b) 
would  Ix.'  revised  to  read  as  follows; 

§  3-S3     Prtmary  aodoauraa. 


lb) 


IndMdu^  traights 

MvwTMm  floor  space 

Momum  manor 

kg                lbs 

m" 

h»^ 

ft* 

cm                  IP 

Individual  mhWts  (w«anod) _ _ _.... 

2 
2-4 

4-5.4 
>5  4 

44 

44-6.8 
8.8-11.9 

>11.9 

014 
0.28 
0.37 
0.46 

1.5 
3.0 

40 

5,0 

35  56 
35  56 
3556 
35  56 

14 

14 

14 

Weigtit  of  nurs»ig 
temale 

Minimum  floor  spaca/ 
•emale  &  Mter 

Mrwxjm  menor 
heigni 

kg                lbs 

m« 

«• 

cm       t        n 

Females  untti  Mters ... 

2 
2-4 
4-5.4 
>5  4 

44 

4.4-6.8 

6.6-11.9 

>11.9 

i 

35  56                  14 
3556                 14 
3556                  14 
3556                  14 

046 
056 
0.70 

60 
6,0 
7.0 

UMI 


9.  In  S  3.61,  the  Introductory  paragraph 
would  be  revised  to  read  as  follows: 

S3.61    Prtmary  •nckMur**  iM«d  to 
tranaport  Iva  rabbits. 

No  person  subject  to  the  Animal 
Welfare  regulations  is  allowed  to  offer 
for  transportation  or  to  transport  in 
commerce  any  live  rabbit  in  a  primary 
enclosure  that  does  not  conform  to  the 
following  requirements. 
t        •        •        •        • 

10.  In  S  3.62.  a  new  paragraph  (g) 
would  be  added  to  read  as  foUows: 

S  3.62    Primary  convoyancaa  (motor 
vahtcia,  ral,  air,  and  marina). 

•         *        •        •        • 

(g]  Hie  animal  cargo  space  of  primary 
conveyances  used  to  transport  rabbits 
must  be  mechanically  sound  and 
provide  fresh  air  by  means  of  windows, 
doors,  vents,  or  air  conditioning  so  as  to 
mimimize  drafts,  odors,  and  mositure 
condensation.  Auxiliary  ventilation, 
such  as  fans,  blowers,  or  air 
conditioners,  must  be  used  in  any  cargo 
space  containing  live  rabbits  when  the 
ambient  temperature  in  the  animal  cargo 
space  is  75  T  (23.9  'C)  or  higher.  The 
ambient  temperature  within  the  animal 
cargo  space  must  not  be  allowed  to 
exceed  85  'F  (29.5  °C)  or  to  fall  below 
45'  (7.2  *C).  except  that  the  ambient 
temperatiire  in  the  cargo  space  may  be 
below  45'F  (7.2  X)  if  the  rabbits  are 
accompanied  by  a  certificate  of 
acclimation  to  lower  temperatures,  as 
described  in  {  3.60(c)  of  this  part. 

11.  In  S  3.65  the  fu^t  two  sentences 
would  be  revised  to  read  as  follows: 

§  3.65    Tarminal  facHitlM. 

No  person  subject  to  the  Animal 
Welfare  regulations  may  commingle 
shipments  of  live  rabbits  with  inanimate 
cargo.  All  animal  holding  areas  of  a 
terminal  facility  where  shipments  of 


rabbits  are  maintained  must  be  cleaned 
and  sanitized  as  prescribed  in  S  3.56  of 
the  standards  often  enough  to  prevent 
an  accimiulation  of  debris  or  excreta,  to 
minimize  vermin  infestation,  and  to 
prevent  a  disease  hazard  *  *  * 

12.  In  S  3.66,  paragraph  (a]  would  be 
revised  to  read  as  follows: 

S3.66    Handkio. 

(a)  Any  person  who  is  subject  to  the 
Animal  Welfare  regidations  and  who 
moves  live  rabbits  from  an  animal 
holding  area  of  a  terminal  facility  to  a 
primary  conveyance  and  vice  versa 
must  do  so  as  quickly  and  efficiendy  as 
possible.  Any  person  subject  to  the 
Animal  Welfare  regulations  and  holding 
any  live  rabbit  in  an  animal  holding  area 
of  a  terminal  facility  or  transporting  any 
live  rabbit  to  or  from  a  terminal  facility 
must  provide  the  following: 
*        •        *        •        • 

13.  Subpart  D,  consisting  of  §§  3.75 
through  3.93,  would  be  revised  to  read 
as  follows: 

Sulipart  D— Specifications  for  ttM  Humane 
Hamfling,  Care,  Treatment,  and 
Transportation  of  Nonhuman  Primates 

Facilities  and  Operating  Standards 

Sec 

3.75  Housing  facilities,  general. 

3.76  Indoor  housing  facilities. 

3.77  Sheltered  housing  facilities. 

3.78  Outdoor  housing  facilities. 

3.79  Mobile  or  traveling  housing  facilities. 

3.80  Primary  enclosure. 

3.81  Additional  requirements  for  research 
facilities. 

Animal  Health  and  Husbandry  Standards 

3.82  Feeding. 

3.83  Watering. 

3.84  Cleaning,  sanitization.  housekeeping, 
and  pest  control. 

3.85  Employees. 

3.86  Social  grouping  and  separation. 


Transportation  Standards 

3.87  Consignments  to  earner*  and 
intermediate  handlers 

3.88  Primary  enclosures  used  to  transport 
nonhuman  p.rimates. 

3.89  Primary  conveyances  (motor  vehicle, 
rail,  air,  and  marine). 

3.90  Food  and  water  requirements. 

3.91  Care  in  transit. 

3.92  Terminal  facilities. 

3.93  Handling. 

Subpart  D— Spedficatiorw  for  the 
Humane  Harxiiing,  Care,  Treatment, 
and  Transportation  of  Nonhiman 
Primates.  > 

Facilities  and  Operating  Standards 

{3.75    Housing  tadMtes,  oaneraL 

(a)  Structure;  construction.  Housing 
facilities  for  nonhuman  primates  must 
be  designed  and  constructed  so  that 
they  are  structurally  sound  for  the 
species  of  nonhuman  primates  housed  in 
them.  They  must  be  kept  in  good  repair, 
and  they  must  protect  the  anim.ils  from 
injury,  contain  the  animals  secu.'-ely,  and 


'  Nonhuman  primates  include  e  great  divereitv  of 
forms,  ranging  from  the  marmoset  weifihinf!  onJ>  « 
few  ounces,  to  the  iidull  goriUa  weighinji  hundrefli 
of  pounds,  and  inciudinj  more  than  240  species 
They  come  from  Asia  Afnca  and  Centra!  snfl 
South  Amenca.  and  they  live  in  differwil  habitats  in 
nature  Some  have  been  transported  to  the  United 
States  from  the  natural  habitats  and  some  have 
been  raised  m  captivity  in  the  United  States  Their 
nutr.lionai  and  actmty  requii^ments  differ  at  do 
their  social  and  environmental  requirements  As  a 
result,  the  conditions  appropnate  for  one  species  dc 
not  necessarily  apply  to  another  According:)   these 
mimmum  specirica tions  must  be  applied  m 
accordance  with  the  customary  and  generally 
accepted  professional  and  husbandry  pract.cfs 
considered  appropnate  for  each  speaes  and 
necessary  to  promote  their  psychological  well- 
hieing. 

These  minimum  standards  apply  only  to  live 
nonhuman  pnroates.  unless  stated  otherwise 
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restrict  oth«r  animaU  and  un«uthortz«(i 
humiuis  fn)m  ontenriH 

[h]  ConJilJon  a/ni  sitB   Hou8inj< 
faulilm*  and  iir«a«  utni  for  utonnx 
animal  food  or  b«ddmj<  muat  b«  fr«e  of 
any  accuniulntion  of  trHih.  waale 
material.  |unii.  we«<ia.  and  other 
(ii«<  arik-d  matenala  Animal  art-aa 
in«ul«  (if  houalnn  fanlillea  mu«t  S«  kept 
;i«!at  and  frr«  of  clutter,  mi  ludin}< 
(•  jutpnient.  furniture,  or  itor^d  mntenul. 
S  .1  may  ^.ontain  matanala  actually  w»e*i 
II nd  lu'cenaary  for  tlfanmjj  the  art-rt. 
siiih  «»  tjToom*  mops,  mop  bui.kt'tn. 
Irush  i.onlumtTS,  and  n<itun'»  nci  fH»»iry 
f(.r  pp'ipor  huid'andry  prm  lurs.  But  h  «» 
totili'S.  c^ibiiK'tii   and  sinks   Housing 
frii  ilities  olht-r  than  those  mrtmlnincd  by 
ri'»»'an;h  facilitip*  and  fedj-rai  rvHCHr-  h 
f.iciliti»«»  muat  h«  physically  i«"parH!fil 
from  any  other  businesses   If  a  housing 
facility  IS  Uk  rttfd  on  the  same  prf  mi.ies 
as  any  other  bu«ine»»««,  It  must  be 
physKidlly  separate*!  from  the  other 
iiusinesses  so  that  unauthorized 
hamnns.  and  animals  the  slie  of  dn«». 
skunks,  and  raccoons,  are  prevented 
from  entering  it. 

(c )  Surfaces  — <1)  General 
rfquirfnwnls  The  surfaces  of  housing 
facilities— including  petrhes.  shelves, 
swings,  bxixes,  houses,  dens,  and  other 
fumitura  type  fixtures  or  ob|ects  within 
the  facility — must  b«  constructed  in  a 
manner  and  made  of  materials  that 
allow  them  to  be  readily  cleaned  and 
sanitized,  or  removed  or  replaced  when 
worn  or  soiled.  Fumiture-typ«  Tixturea  or 
objects  must  be  sturdily  constructed  and 
must  be  strong  enough  to  provlda  for  the 
safe  activity  and  welfare  of  aonhuman 
primates  Outdoor  floor*  may  be  made 
of  dirt  sand,  gravel  grasa.  or  other 
similar  material  that  can  be  readily 
cleaned,  or  ciin  be  removed  or  replaced 
whenever  cleaning  does  not  eliminate 
odors,  diseases,  pests.  Insects,  or 
vennm.  Any  surfaces  that  come  in 
contact  with  nonhuman  primates  must: 

|i)  Be  free  of  rust  that  prevents  the 
required  cleaning  and  sanitizatiun.  or 
that  affecU  the  structural  strength  of  the 
surface:  and 

111)  Be  free  of  tagged  edges  or  sharp 
points  that  might  injure  the  animals. 

[Z\  Mainteriiince  and  replacement  of 
8  ui  faces.  Ail  surfaces  must  be 
maintained  on  a  regular  basis  Surfaces 
of  housing  facilities — Including  houses, 
dens,  and  other  furniture- type  fixtures 
and  ol)|ects  within  the  facihty — that 
cunntit  be  readily  cleaned  and  sanitized, 
must  be  replaced  when  worn  or  so. led 

(3)  Clear.inn.  Hard  surfaces  with 
vshich  nonhuman  pruoate*  come  in 
contact  must  be  cleaned  daily  and 
sanitized  at  least  once  every  two  weeks 
and  as  often  as  necessary  to  prevent 
any  accumulation  of  excreta  or  disease 


hazards,  unlees  the  species  housed  in 
the  facility  eiigase  in  scent  marking.  If 
the  species  scent  mark,  the  surfaces 
must  be  sanitized  at  regular  intervals 
determined  in  accordance  with 
generally  acc4?pted  professional  and 
husfxindry  practices  and  they  mudl  be 
»p<jt  cleaned  daily  Roors  made  of  dirt, 
sand,  gravel,  grass,  or  other  similar 
material,  and  planted  enclosures  must 
be  raked  and  spot  cleaned  daily 
Contaminated  material  must  be 
removed  or  replaced  whenever  raking 
and  spot  cleaning  does  not  eliminate 
(xlors   diseases,  insects,  pests,  or  vermin 
infestation  All  other  surfaces  of  hou.sing 
frtf  ihties  must  he  cleaned  daily  and 
siimtued  when  necessary  to  satisfy 
generally  accepted  hu.stiundry  standards 
and  practices  Sanitiia'.ion  may  be  done 
by  any  of  the  methods  provided  m 
\  3  M(hKM  for  primary  enclosures 

(d)  Water  and  electric  power  The 
housing  facility  must  have  reliable 
electric  power  adequate  for  heating, 
cooling,  ventilation,  and  lighting,  and  for 
carrying  out  other  husbandry 
requirements  in  arxxirdance  with  the 
regulations  in  this  subpart.  The  housing 
facility  must  provide  mechanically 
preasunsed  running  potable  water  for 
the  nonhuman  primates'  drinking  needs. 
It  must  be  adequate  for  cleaning  and  for 
carrying  out  other  husbandry 
requirements. 

(e|  Storofie.  Supplies  of  food  and 
bedding  must  be  stored  In  leakproof 
containers  that  protect  the  suppliee  from 
spoilage,  contaminaCion.  and  vermin 
mfestatioo.  The  supplies  must  be  stored 
off  the  floor  and  away  from  the  walls,  to 
allow  cleaning  underneath  and  s<^iind 
the  supplies.  Penshable  food  must  b« 
refrigerated,  and  all  food  must  be  stored 
in  a  manner  that  prevents  coataminatloa 
and  deterioration  of  its  nutritive  value. 
Only  the  food  and  bedding  currently 
being  used  may  be  kept  in  animal  areas, 
and  when  not  in  actual  use.  open  food 
and  bedding  supplies  must  be  kept  In 
leakproof  containers  with  tightly  fitting 
lids  to  prevent  spoilage  and 
contamination.  Substances  that  are 
toxic  to  a  nonhuman  primate  must  not 
be  ston-d  in  animal  areas,  or  in  food 
storage  or  preparation  areas 

(0  Drainage  and  waste  disposal. 
Housing  facility  operators  must  provide 
daily  [or  more  often  as  necessary) 
removal  and  disposal  of  animal  and 
food  wastes,  bedding,  dead  animals, 
debns,  RHrbage,  water,  and  any  other 
fluids  and  wastes.  Housing  facilities 
must  be  equipped  with  disposal 
facilities  and  drainage  systems  that  are 
constructed  and  operated  so  that  animal 
wtistes  and  water  are  rapidly  eliminated 
and  the  animals  stay  dry  Disposal  and 
drainage  systems  must  minimize  vermin 


and  pest  Infestation,  insects,  odors,  and 
disease  hazards.  All  drains  must  be 
properly  constructed,  installed,  and 
maintained.  If  closed  drainage  systems 
are  used,  they  must  be  equipped  with 
traps  and  prevent  the  backflow  of  gases 
and  the  backup  of  sewage  onto  the  floor. 
If  the  facility  uses  sump  ponds, 
settlement  ponds,  or  other  similar 
systems  for  drainage  and  animal  waste 
disposal,  the  system  must  be  located  for 
enough  away  from  the  animal  area  of 
the  housing  facility  to  prevent  odors, 
diseases,  insects,  pests,  and  vermin 
infestatum   If  drip  or  constant  flow 
watering  devices  are  used  to  provide 
water  to  the  animals,  excess  water  must 
be  rapidly  drained  out  of  the  animal 
areas  by  gutters  or  pipes  so  that  the 
animals  slay  dry.  Puddles  of  water  in 
animal  areas  must  be  promptly  mopped 
up  or  drained  so  that  the  animals  stay 
dry  Trash  containers  In  housing 
facilities  and  in  food  storage  and  food 
preparation  areas  must  be  leakproof  and 
must  have  tightly  fitted  lids  on  them  at 
all  times.  Dead  animals,  animal  parts, 
and  animal  waste  must  not  be  kept  tn 
food  storage  or  food  preparation  areas, 
food  freezers,  food  refrigerators,  and 
animal  areas. 

(g)  Washrooma  and  Binka.  Washing 
facilities,  such  as  washrooms,  basins, 
sinks,  or  showers  must  be  provided  for 
animal  caretakers  and  must  be  readily 
accessible 


\X.T%    Indoor  I 

(a)  Healing,  cooling,  and  temperate. 
Indoor  housing  facilities  must  be 
sufficiently  heated  and  cooled  when 
necessary  to  protect  nonhuman  p>rimates 
from  cold  and  hot  temperatures  and  to 
provide  for  their  health,  comfort  and 
well-being.  The  ambient  temperature  in 
the  facility  must  not  fall  below  50  *F  (10 
'C)  and  must  not  rise  above  85  'F  (28.5 
'C]  when  nonhuman  primates  are 
present.  Within  this  range,  the  ambient 
temperature  must  be  maintained  at  a 
level  that  ensures  the  health  and  well- 
being  of  the  species  housed,  in 
accordance  with  generally  accepted 
professional  and  husbandry  practices. 

(b)  Ventilation.  Indoor  housing 
facilities  must  be  sufTiciently  ventilated 
at  all  times  when  nonhuman  primates 
are  present  to  provide  for  their  health, 
comfort,  and  well-being  and  to  minimize 
odors,  drafts,  ammonia  levels,  and 
moisture  condensation.  Air.  preferably 
fresh  air,  must  be  provided  by  windows, 
doors,  vents,  fiins.  or  air  conditioning. 
The  relative  humidity  must  be 
maintained  between  30  percent  and  70 
percent.  Within  this  range,  the  relative 
humidity  maintained  must  be  at  a  level 
that  ensures  the  health  and  well-being  of 


the  species  housed,  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices. 

(c)  Lighting.  Indoor  housing  facilities 
must  be  lighted  well  enough  to  permit 
routine  inspection  and  cleaning  of  the 
facility,  and  observation  of  the 
nonhuman  primates,  A  regular  daily 
lighting  cycle  of  at  least  8  consecutive 
hours  of  light  and  at  least  8  consecutive 
homv  of  darkness  must  be  provided,  by 
either  natural  or  artifidal  light.  If  onfy 
artificial  light,  such  as  fluopescent  li^t, 
is  provided,  ft  mast  provide  ftill- 
spectrum  Uhnninaticm.  Primary 
enclosures  must  be  placed  in  the 
housing  facility  so  as  to  protect  the 
nonhuman  primates  from  excessive 
light 

{3.77    SheMwed  twuslne  tacttdoa. 

(a)  Heating,  cooling,  and  temperature. 
The  sheltered  part  of  sheltered  housing 
facilities  must  be  sufficiently  heated  and 
cooled  when  necessary  to  protect  the 
nonhuman  primates  from  cold  and  hot 
temperatures  and  to  provide  for  their 
health,  comfort  and  well-being.  The 
ambient  temperature  in  the  sheltered 
part  of  the  facility  must  not  faO  below  50 
'F  (10  'Q  and  must  not  rise  above  85  T 
(29.5  'C).  Within  this  range,  the  ambient 
temperatnre  must  be  maintained  at  a 
level  that  ensures  the  health  and  well- 
being  of  the  species  boused,  in 
accoardance  with  generally  accepted 
professiona]  and  husbandry  practicea. 

(b)  Ventilation.  The  sheltered  part  of 
sheltered  animal  facihties  must  be 
sufficiently  ventilated  at  all  times  to 
provide  for  the  health,  comfort  and 
well-being  of  nonhuman  primates  and  to 
minimize  odors,  drafts,  ammonia  levels, 
and  moisture  condensation.  Air. 
preferably  fresh  air,  must  be  provided 
by  windows,  doors,  vents,  fans,  or  air 
conditioning.  The  relative  humidity 
maintained  in  the  sheltered  part  of  the 
facility  must  be  between  30  percent  and 
70  percent  Within  this  range,  the 
relative  humidity  maintained  must  be  at 
a  level  that  ensures  the  health  and  well- 
being  of  the  species  housed,  in 
accordance  with  generally  accepted 
professional  and  husbandry  practices. 

(c)  Lighting.  The  sheltered  part  of 
sheltered  bousing  facilities  must  be 
lighted  well  enough  to  permit  roatine 
inspection  and  cleaning  of  the  facility, 
and  observation  of  the  nonhuman 
primates.  A  regular  daily  lighting  cycle 
of  at  least  8  consecutive  hours  of  light 
and  at  least  8  consecutive  hours  of 
darkness  must  be  provided,  by  either 
natural  or  artificial  light.  If  only  artificial 
light,  such  as  fluorescent  light  is 
provided,  it  must  provide  full-spectrum 
illumination.  Primary  enclosures  must 
be  placed  in  the  housing  facility  so  as  to 


protect  the  nonhuman  primates  from 
excessive  light. 

(d)  Shelter  from  the  elements. 
Sheltered  housing  facilities  for 
nonhuman  primates  must  provide 
adequate  shelter  fi-om  the  elements  at 
all  times.  It  must  provide  protection 
from  the  sun,  rain,  snow,  wind  and  cold, 
and  from  any  weather  conditions  that 
may  occur. 

(e)  Capacity:  multiple  shelters.  Both 
the  sheltered  part  of  sheltered  housing 
facilities  and  any  other  necessary 
shelter  from  the  elements  must  be 
sufficiently  large  to  provide  protection 
comfortably  to  all  the  nonhuman 
primates  housed  in  the  facility  at  the 
same  time.  If  aggressive  or  dominant 
animals  are  housed  in  the  facility  with 
other  animals  there  must  be  multiple 
shelters, 

(f)  Perimeter  fence.  The  outdoor  area 
of  a  sheltered  housing  facility  must  be 
enclosed  by  a  fence  Aat  is  at  least  8  feet 
high.  The  fence  must  be  constructed  so 
that  it  protects  nonhuman  primates  by 
preventing  unauthorized  humans,  and 
animals  the  size  of  dogs,  skunks,  and 
raccoons,  from  going  through  it  or  under 
it  and  having  contact  with  the 
nonhuman  primates.  It  must  be  at  least  3 
feet  from  the  outside  wall  or  fence  of  the 
primary  enclosure.  A  perimeter  fence  ia 
not  required  if: 

[1]  the  outside  walls  of  the  primary 
enclosure  are  made  of  a  sturdy,  durable 
material  such  as  concrete,  wood,  plastic 
metal,  or  glass,  and  are  high  enough  and 
constructed  in  a  manner  that  prevents 
contact  with  or  entry  by  humans  and 
animals  that  are  outside  the  sheltered 
housing  facility;  or 

(2)  the  housing  facility  is  surrounded 
by  a  natural  barrier  that  restricts  the 
nonhuman  primates  to  the  housing 
facility  and  protects  them  from  contact 
with  unauthorized  humans  and  animals 
that  are  outside  the  sheltered  housing 
facility,  and  the  Administrator  gives 
written  permission, 

(gl  Public  barriers.  Fixed  pubbc 
exhibits  housing  nonhuman  primates, 
such  as  zoos,  must  have  a  barrier 
between  the  primary  enclosure  and  the 
public  at  any  time  the  public  is  present 
that  prevents  physical  contact  between 
the  public  and  the  nonhuman  pximafes. 
Nonhuman  primates  used  in  trained 
animal  acts  or  in  uncaged  public 
exhibits  must  be  under  the  direct  control 
and  supervision  of  an  experienced 
handler  or  trainer  at  all  times  when  the 
public  is  present  Trained  nonhuman 
primates  may  be  permitted  physical 
contact  with  the  public,  as  allowed 
under  $  2.131,  but  only  if  they  are  under 
the  direct  control  and  supervision  of  an 
experienced  handler  or  trainer  at  all 
times  during  the  contact 


{3.7S    Outdoor  housing  facaMoa 

(a)  Acclimation.  Only  nonhuman 
primates  that  are  acclimated  to  the 
prevailing  temperatnre  and  humidity  at 
the  outdoor  housing  facility  during  the 
time  of  year  they  are  at  the  facility,  and 
that  can  tolerate  the  range  of 
temperatures  and  climatic  conditions 
known  to  occur  at  the  facihty  at  that 
time  of  year  writhout  stress  or 
discomfort,  may  be  kept  in  outdoor 
facilities. 

(b)  Shelter  from  the  elements. 
Outdoor  housirrg  facihties  for  nonhuman 
primates  must  provide  adequate  shelter 
from  the  elements  at  all  times.  It  must 
provide  protection  from  the  sun,  rain, 
snow,  wind,  and  cold,  and  from  any 
weather  conditions  that  may  occur  The 
shelter  must  provide  heat  to  the 
primates  to  prevent  the  ambient 
temperature  from  falling  below  50  'F  [10 
•C). 

(c)  Capacity:  multiple  shelters.  The 
shelter  must  be  sufficiently  large  to 
comfortably  provide  protection  for  all 
the  nonhuman  primates  boused  in  the 
facility  at  the  same  time.  If  aggressive  or 
dominant  animals  arc  housed  in  the 
facility  with  other  animals  there  must  be 
multiple  shelters. 

(d)  Perimeter  fence.  An  outdoor 
housing  facility  must  be  enclosed  by  a 
fence  that  is  at  least  6  feet  high.  Tbe 
fence  must  be  constructed  so  that  it 
protects  nonhuman  primates  by 
preventing  unauthorized  humans,  and 
animals  the  size  of  dogs,  skunks,  and 
raccons,  from  going  through  it  or  under  it 
and  having  contact  with  the  nonhuman 
primates.  It  must  be  at  least  3  feet  from 
the  outside  wall  or  fence  of  the  primary 
enclosure.  A  perimeter  fence  is  not 
required  if: 

(1]  the  outside  walls  of  the  primary 
enclosure  are  made  of  a  sturdy,  durable 
material  such  as  concrete,  wood  plastic, 
metal,  or  glass,  and  are  high  enough  and 
constructed  in  a  manner  that  prevents 
contact  with  or  entry  by  humans  and 
animals  that  e.re  outside  the  housing 
facility:  or 

(2)  the  housing  facility  is  surrounded 
by  a  natural  barrier  that  restricts  the 
nonhuman  primates  to  the  housing 
facihty  and  protects  them  from  contact 
with  unauthorized  humans  and  animals 
that  are  outside  the  housing  facility,  and 
the  Administrator  gives  written 
permission. 

(e)  Public  barriers.  Fixed  public 
exhibits  housing  nonhuman  primates, 
such  as  zoos,  must  have  a  barrier 
between  the  primary  enclosure  and  the 
public  at  any  time  the  public  is  present 
in  order  to  prevent  physical  contact 
between  the  public  and  the  nonhuman 
primates.  Nonhuman  primates  used  in 
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trained  ammal  act*  or  in  uncaged  public 
eihibiU  mutt  b«  under  the  direct  control 
and  supervision  of  an  experienced 
handler  or  trainer  at  all  time*  when  the 
public  IS  present.  Trained  nonhuman 
primates  may  be  allowed  physical 
contact  with  the  public,  but  only  if  they 
are  under  the  direct  control  and 
supervision  of  an  expenenced  hundler 
or  trainer  at  all  limes  dunnjj  the  contact. 

|X7«     MoM*  or  tr«v«Sno  housing 


(a)  tieoliri)i.  coohnfi.  and  tenifHTUture. 
Mobile  or  traveling  housing  facilities 
must  l>e  sufTiciently  heated  and  cooled 
when  necessary  to  protect  nonhuman 
prima les  from  cold  and  hot  tempera (un-s 
and  to  provide  for  their  health,  comfort 
and  well  being.  The  ambient 
temperature  in  the  traveling  housing 
frtcility  must  not  fall  below  50  "F  (10  'C) 
and  must  not  rise  atnjve  95  "F  (35  *C) 
when  nonhuman  pnmates  are  present 
Within  this  range,  the  ambient 
temperature  must  t)«  maintained  at  a 
level  that  ensures  the  health  and  well 
being  of  the  species  housed,  in 
accordance  with  generally  accepted 
professional  and  husbandry  practices 
Auxiliary  ventilation.  sucJi  as  fans, 
blowers,  or  air  conditioning,  must  be 
prt)vided  when  the  ambient  temperature 
ui  the  traveling  housing  facility  is  ftS  'V 
(29  5  "O  or  higher 

()))  Ventilutii'ii  Traveling  housing 
facilities  must  l)e  sufficiently  venlilatfii 
III  all  times  when  nonhuman  prtmalt-s 
(ire  present  to  provide  for  the  health, 
comfort,  and  well  t)emg  of  nonhuman 
pnmates  and  to  minimize  miors.  drafts. 
ammonia  levels,  moisture  condensation, 
and  eihaust  fumes   Air,  preferably  fresh 
air.  must  t)e  provided  by  means  of 
windows.  diK)rs.  vents,  fans,  or  air 
conditioning  The  relative  humidity  must 
J>e  maintained  at  a  level  that  ensures  the 
health  and  well  being  of  the  species 
housed,  in  ac»;ordance  with  generally 
accepted  pn)fesslonal  and  husbandry 
practices 

(c)  Lightiim  Mobile  or  traveling 
housing  facilities  must  be  lighted  well 
enough  to  permit  routine  inspection  and 
cleaning  of  the  facility,  and  observation 
of  the  nonhuman  pnmates  A  regular 
dally  lighting  cycle  of  at  least  8 
consecutive  hours  of  light  and  at  least  8 


consecutive  hour*  of  darfcneM  must  be 
provided  by  either  natural  or  artificial 
light.  If  only  artificial  light  •uch  as 
fluorescent  light  i«  provided.  It  must 
provide  full-spectrum  illumination. 
Pnmary  enclosures  must  be  placed  in 
the  housing  facility  so  as  to  protect  the 
nonhuman  pnmates  from  excessive 

(d)  Public  bamen.  There  must  be  a 
bamer  between  a  mobile  or  traveling 
housing  facility  and  the  public  at  any 
time  the  public  is  present  in  order  to 
prevent  physical  contact  between  the 
nonhuman  primates  and  the  public. 
Nonhuman  pnmates  used  m  traveling 
exhibits,  trained  animal  acts,  or  m 
uncaged  public  exhibits  must  be  under 
the  direct  control  and  supervision  of  an 
experienced  handler  or  trainer  at  all 
times  when  the  public  is  present. 
Trained  nonhuman  pnmates  may  be 
allowed  physical  contact  with  the 
public,  but  only  if  they  are  under  the 
direct  control  and  supervision  of  an 
expenenced  handler  or  trainer  at  all 
times  dunng  the  contact 


I3.S0 

Pnmary  enclosures  for  nonhuman 
pnmates  must  meet  the  following 
minimum  requirements. 

(a)  General  requirements.  (1)  Primary 
enclosures  must  be  designed  and 
constructed  of  suitable  materials  so  that 
they  are  structurally  sound  for  the 
species  of  nonhuman  primates 
contained  in  them.  They  must  be  kept  in 
good  repair 

(2)  Pnmary  enclosures  must  be 
constructed  and  maintained  so  that 
they  — 

(i)  Have  no  sharp  points  or  edges  that 
could  injure  the  nonhuman  pnmates. 

(ii)  Protect  the  nonhuman  pnmates 
from  injury; 

(ill)  Contain  the  nonhuman  pnmates 
securely  and  prevent  accidental  opening 
of  the  enclosure,  including  opening  by 
the  animal,  and  unauthorixed  release  of 
the  nonhuman  primates; 

(ivj  Keep  predators  and  unauthorixed 
individuals  from  entering  the  enclosure 
or  having  physical  contact  with  the 
nonhuman  primates; 

(v)  Enable  the  nonhuman  primates  to 
remain  dry  and  clean; 


(vi)  Provide  shelter  and  protection 
from  extreme  temperatures  and  weather 
conditioru  that  may  be  uncomfortable  or 
harardou*  to  the  species  of  nonhuman 
primate  contained; 

(vil)  Provide  sufficient  shade  to 
shelter  all  the  nonhuman  primates 
housed  in  the  primary  enclosure  at  one 
time; 

(viii)  Provide  the  nonhuman  primates 
with  easy  and  convenient  access  to 
clean  food  and  water 

(ix)  Enable  all  surfaces  in  contact  with 
nonhuman  primates  to  be  readily 
cleaned  and  sanitized  in  accordance 
with  I  3.84(b)(3).  or  replaced  when  worn 
or  soiled; 

(x)  Have  floors  that  are  constructed  in 
a  manner  that  protects  the  nonhuman 
pnmates  from  Injuring  themaelves  or 
from  having  their  appendages  caught; 
and 

(xi)  Provide  sufficient  space  for  the 
nonhuman  primates  to  make  normal 
postural  adjustments  with  freedom  of 
movement. 

(b)  Social  grouping.  Nonhuman 
pnmates  must  be  housed  In  primary 
enclosures  with  compatible  members  of 
the  same  species  or  with  compatible 
members  of  other  nonhuman  primate 
species,  in  paira.  family  groups,  or  other 
compatible  social  groupings,  unless  the 
attendirig  veterinarian  determines  that 
doing  so  would  endanger  the  health, 
safety,  and  well-being  of  the  nonhuman 
pnmates.  Compatibility  of  nonhuman 
pnmates  must  be  determined  in 
accordance  with  generally  accepted 
professional  practices  and  actual 
observation  to  ensure  that  the 
nonhuman  pnmates  are  in  fact 
compatible.  Individually  housed 
nonhuman  primates  must  be  able  to  see 
and  hear  nonhuman  primates  of  their 
own  or  compatible  species,  unless  the 
attending  veterinarian  determines  that  it 
would  endanger  their  health,  safety,  and 
well-being.  If.  in  accordance  with  these 
regulations,  this  contact  is  not  provided, 
the  isolated  individually  housed 
nonhuman  primates  must  have  positive 
physical  contact  or  other  Interaction 
with  their  keeper  or  other  familiar  and 
knowledgeable  person  for  at  least  one 
hour  each  day. 


(c)  Minimum  space  and  physical 
environment  requirements.  Primary 
enckwores  must  meet  the  applicable 
minimom  space  and  physical 
environment  requirements  provided  in 
this  subpart  These  minimum  space 
requirements  must  be  met  even  if 
perches,  swings,  ledges,  or  other 
suspended  fixtures  are  placed  in  the 
enclosure. 

(1)  Research  facilities;  federal 
research  faciUties. 

(!)  The  minimum  space  that  must  be 
provided  to  each  nonhuman  primate, 
whether  housed  individnaDy  or  with 
other  nonhuman  primates,  is  determined 
by  the  typical  weight  of  animals  of  its 


species,  except  for  bradiiating  species,* 
in  accordance  with  the  following  table:* 

*  The  different  (pedes  of  iiiiiiIhb—  phcaatea  are 
divided  into  sevoB  wei^l  grtMp*  tor  detemkang 
minunum  apace  requimaenU,  except  that  ail 
bradiiating  species  of  any  weigbt  are  grouped 
togetlier  sbice  they  require  additional  space  to 
engage  !■  spcoes-typical  bdMvior.  The  growling 
provided  is  based  upon  the  typical  weight  tor 
various  species  and  not  on  t-Kmig^  aaaociated  with 
obesity,  aging,  or  pregnancy.  These  conditions  wil 
not  be  considered  in  determining  a  noohaman 
pnmate's  weight  group  aniem  the  aninal  ia 
obvioualy  mable  to  atake  nonaal  poatural 
adjustments  and  movements  withhi  the  primary 
enclosure  Different  species  of  prosimians  vary  in 
weight  and  shoold  be  grouped  with  their 
appropriate  weight  poop.  They  have  not  been 
included  in  the  weight  table  since  different  species 
typically  fall  into  different  weight  groups.  Infants 
and  tuvemles  of  certain  species  are  sobstantially 


lower  in  weight  than  aduiU  of  tlioae  species  ana 
require  the  mininuim  space  requirements  of  'ighler 
weigfai  species  nnless  the  ammal  is  obvKjoshr 
unable  to  make  aormal  poatsral  adpistnents  and 
movements  witlun  the  pnmary  enciosare 

*  The  foliowuig  are  examples  of  the  kind*  of 
nonhuman  prunatea  typically  included  m  each 
groopt 

Croup  1 — mariDOseta,  laaianns.  and  uifantj  (up  to 
6  months  of  age)  of  vanous  species 

Group  2 — capuchins,  squirrel  mcmkeys  and 
similar  sixc  species,  and  fnrenik*  |e  months  to  3 
years  of  ag*-)  of  vanous  species- 

Group  3— macaques  and  Afncac  specips 

Croup  4 — male  macaques  and  lariK  Aincan 
species. 

Croup  &— belxxms  and  nontnchutmg  speoes 
larger  than  33X1  lbs  (IS  kg.\. 

Group  6— great  apes  ap  to  S&S)  lbs  1 40  kg  :  and 
brachiating  species. 

Croup  7— great  apes  >  88  0  lbs  (40  kn  ! 


Gnwfi 

Weight 

Ftoor  Area/ Animal 

H«ghl 

t3%. 

(kB.) 

tL'               j             (m») 

n 

(cm.) 

1 

22 

2.2-66 

6S-200 

20  0-33  0 

33  0-55.0 

55.0-880 

>e80 

(1) 

(1-3) 

r3-1(}) 

(10-15) 

(15-25) 

(25-40) 

(>*0) 

1    C      >                                                      M-l    4Ct 

20 
» 

aa 
» 
as 

»4 

? 

30 
43 
6.0 
8.0 
25.1 
500 

(0.28) 
«D.40) 
(056) 
(0.74) 
(2.33) 
(4.65) 

(508) 

n 

(76.2) 

* 

(76.^ 

s 

Hijet 

a 

7 

(91.44) 
(213J6) 
(21336) 

(ii)  Primary  enclosures  not  precisely 
meeting  the  floor  area  and  height 
requirements  provided  in  paragraph 
(cHl  )(i)  of  this  section  but  that  do 
provide  nonhuman  primates  with  a 
sufficient  volume  of  space  and  the 
opportunity  to  express  species-typical 
behavior,  such  as  primate  pole  housing, 
may  be  uaed  with  written  permission 
from  the  Administrator.  An  application 
for  permission  must  demonstrate  in 
wntten  and  photographic  detail  why  the 


primary  enclosure  should  be  allowed. 
Nonhuman  primates  housed  in  these 
types  of  primai7  enclosures  that  are  also 
designed  and  constructed  in  a  manner 
that  provides  for  their  psychological 
well-being  by  allowing  exercise  and 
social  interaction  may  be  excused  from 
the  release  period  required  in 
5  3,81(a)(3)  if  it  is  sufficiently  justified  in 
the  application.  The  Administrator  may 
deny  the  appUcation  if  he  or  she 
determines  that  granting  it  will  be 


detrimental  to  the  health  and 
psychological  well-bciAg  of  the 
nonhuman  pnmates  to  be  housed  m  the 
primary  enclosure.  Trie  Admi.nistrator 
will  advise  the  research  fuCilit)  of  his  or 
her  decision  in  writing. 

(iii)  Environmental  enrichmt-r,t5  mast 
be  provided  in  accordance  with  §  3.81. 

(2)  Dealers,  (i)  Indi\idual  nonhuman 
primates  that  are  not  part  of  an 
established  pair,  family,  or  other  soaai 
group  may  be  housed  individually  if  the 
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attt-ndinjj  veterinarian  determines  that  it 
IH  necessary  for  their  health,  safety,  and 
well  tHsinj^.  F-xcept  as  provided  m 
paragraph  |c)(2i(v)  of  this  section,  the 
minimum  space  that  must  be  provided  to 
each  nonhuman  primate  housed 
individually  is  twice  the  minimum  flotir 
area  and  twice  the  minimum  height  (up 
to  a  maximum  height  of  84  inches)  that 
research  facilities  are  required  to 
provide  in  accordance  with  paragraph 
(c)(1)  of  ihis  section. 

(ii)  Except  when  nonhuman  pnmates 
must  b«  individually  housed  for  the 
purposes  set  forth  in  paragraph  (c)(2)(v) 
of  this  section,  established  pairs, 
families,  or  other  social  groups  of 
nonhuman  pnmates  must  b«  maintained 
together  in  a  pnmary  enclosure.  Primary 
enclo8ur«s  used  to  house  nonhuman 
primates  In  pairs,  families,  and  other 
social  groups  must  satisfy  the  minimum 
space  requirements  provided  in 
paragraph  (c)(1)  of  this  section,  in 


accordance  with  the  requirements  of 
paragraph  (d)  of  this  section  for  housing 
more  than  1  nonhuman  primate  in  a 
pnmary  enclosure, 

(ill)  Dealers  must  ennch  the 
environment  in  pnmary  enclosures  to 
promote  the  psychological  well-being  of 
nonhuman  primates.  This  can  be  done 
by,  among  other  things: 

(.^)  Providing  items  such  as  perches, 
swings,  mirror*,  or  other  cage 
complexities  that  enable  nonhuman 
pnmates  to  engage  in  activities  typical 
of  their  age  and  species: 

(B)  Providing  playthings  and 
manipulative  objects;  and 

(C)  Using  foraging  or  task-oriented 
feeding  methods. 

(iv)  Multiple  enrichments  of  the 
environment  must  be  provided  for  each 
animal  housed  In  a  pnmary  enclosure. 
The  nature  of  the  enrichments  provided 
must  be  appn:)priate  for  the  species  of 
nonhuman  pnmates  housed  in  the 


enclosure. 

(v)  Dealers  may  meet  the  minimum 
space  requirements  required  of  research 
facilities  in  paragraph  (c)(1)  of  this 
section,  instead  of  the  space 
requirements  provided  in  paragraph 
(c)(2)(i)  of  this  section,  in  the  following 
instances: 

(A)  When  holding  a  nonhuman 
pnmate  for  required  federal,  state,  or 
local  quarantine  periods: 

(B)  When  a  nonhuman  primate  is 
receiving  veterinary  care  as  directed  by 
the  attending  veterinarian:  or 

(C)  While  transporting  a  nonhuman 
pnmate  to  or  from  an  auction  sale  and 
while  holding  it  at  the  sale, 

(3)  Exhibitors.  Nonhuman  primates 
are  grouped  by  species  into  the 
following  7  groups  for  purposes  of 
determining  the  minimum  space  and 
environment  requirements  that 
exhibitors  must  provides: 


Horturrmy  r'ltiiali  OrcM) 


Typ* 


Exampl* 


Proaanan  PnmaMa 


OVar  Htm  World  Uortumf. 


Lsrgurt  and  CototanM       . 
Offwr  CM  World  Mor*ay« 


Lmmt  ApM 
OrMI  ApM 


Tsraarm,  G«l«go<.  Potto*.  Lxvwa*.  L«mk«m.  Moum  l.arT<ur« 

Av«riM>  tntn.  Sitaka*.  an)  Ay»  aya 
Haimoaali.  Tanwma,  and  CaMmtoo 
Itootar  Monkay*.  Oad  Monkey*,  SfWtar  Mor*«y*.  Woo»y 

SfMdar  Morkvy*.  Uakana.  TM  Monkey*.  Capucfw«,  Saki 

Morkey*.  Wooty  Monkey*,  and  Sqiarral  Monkey* 
Profeoaa*  Monkey.  L^igu,  Coiobus  Monkey 
Baboorw.  0>«*.  Mainf*.  Um-mfim.  Quenon*.  Manga- 

bey*.  Tatapovw.  Pala*  Monkey*  and  S<— mp  Monkey* 
a<)ba*«  and  Stamang 
Oangulana,  Qvmpanzee*.  rior<as 


The  minimum  space  and  environmental 
ennchments  that  must  be  provided  to 
each  grouping  of  nonhuman  pnmates 


housed  in  ■  pKmary  enclosure  must  be 
appropnata  for  the  species  housed,  as 
provided  in  this  paragraph,  and  in 


accordance  with  the  following  chart: 


ar0k4> 

8Qeaa*/T»pe 

Mnnun  No  Prlrrteia* 
Pw  EnckMira 

Umvni^  Primary  EnckmM*  Stz« 

S^•n•r  D•n*/^Mal  Bom* 

Endoaur* 
Eqmpmanl 

Ptoaat—na 

P^ 

im  L    K    Im  W    X    2m  M  (3Z9Ki    \ 
IScniL     H     tScniW    x     ISoniH 

HBZtq  «  (4B2iq  X  {*aany 

SMLx3mWx3mH   (»»MQ    x 

(■»MQ   K   (aAMQ 
%Um    L    K     1  Um    W    X     inm    H 

KOM)  X  (4M«Q  X  |B(M1 

12  7cn«L  X  12  7  cn(  W  x  12  7c»»iH 
(5  0v>|  .  (SOm)  X  (SOm)  lor  a•c^ 
mitM  wsvripm  r>ali  oi  ma^tm 

12  rem  L  X  1Z7cni  W  x  12  7cni  H 
(Snt  X  {ia^  X  (S«t|  tor  mcti  itkm 
•nuniar  ha«  of  atfiCA 

n2cn  L  X  472on)  W  k  47  7cni  H 
OOnt  X  (isan)  X  (I8an> 

04«ni  L  X  04ani  W  x  0  4ani  H 
(MH)  X  (1  5«)  X  (1  5H)  lor  mdh 
•dul  and  VI  lOpw  ha«  of  aKMA 

1.  2.  3 

Lorw  i  Qilagn 
SmaMar  njecfa 

P*lr  or  iarniy  group 

13 

'>' 

1  2 

\ 
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Nonhuman 
Pnmats 
Group 


Marmosets. 
Tamann*.... 
Callimico  ... 


Other  Hew 
World 
Monkeys. 


Langurs, 
Cotobnes. 


Other  Old 
Monkeys 
(Cercopith- 
eads). 


Lesser  Ape* . 


Specie*/Type 


Mouse  l-emurs. 


Indns 

Avahis 

Sttakas 

Ayv"  Ay6S  ■  ■ 


Smaller  <  500g 

larger  >  SOOg 

Titn.  Owl.  A  Squrral.. 


Capuchin. 

Uk»» 

Satus 


Howler. 
Woo>y.. 
SpKter.. 


Probosca.  Langur, 
Coiobus. 


Baboon*.  DriHs, 

MandrM,  Macaque* 

Guenon*. 

Mangsbey*. 

Taiapoms.  Patas  & 

Swamp  Monkeys. 
Gibbon* 


Siamangs. 


Greater  Apes    i  Pygmy  CJumpanzees 


Ownpanzee.. 

Gonlla -... 

Orangutan 


Mvwnum  ^4o.  Pnmate* 
Per  Enclosure 


Par. 


Par  or  family  group . 


Par. 
Par. 


Par. 


UpK)6 

Par 


Up  to  5. 
Par 


Over  2 

Par  or  family  group . 

Par  or  tamily  group . 

Pair ..._ 


Par,. 
One.. 
Pair.. 


J_ 


_!_ 


Mnimum  Pnmary  Enclosure  See 
(Length,  Width.  Height) 


1.22m  L  X  1.22m  W  x  1.22m  H. 
(4.0ft)  X  (4.0ft)  X  (4.0ft) ...._ 


Shelter  Dem/Nest  Boxes 


5m  L  X  5m  W  X  5m  H 

(167.4ft)  X  (16.4ft)  X  (16.4ft)., 


4m  L  X  3m  W  X  3m  H 

(13.12ft)  X  (9,att)  X  (9.8ft). 


10,16cm  L  X   10  16cm  W  x   10  i6cr-i 

H 
(4.0*1)    X    (40in)    x    (40in)   tor   eac^ 

adult  and  m  upper  halt  ol  exhibit 
One  shelter  for  al 


0  91m  L  A  O.Sim  W  X  1.83m  H 

(3ft)  X  (3ft)  X  (6ft) „. 

1.22m  L  X  2.44m  W  x  2  44m  H 

(4tt)  X  (eft)  X  (8ft) 

2m  L   X   2m  W   X   2m  H  (6.56»t)  x 
(6.56ft)  X  (6.56ft). 

2.5m  L  X  2.5m  W  x  2.5m  H  (8.2ft)  x 

(8.2ft)  X  (e.2ft). 

2.5m  L  X  2m  W  X  2m  H 

(8.2ft)  X  (8.2ft)  X  (8.2ft) 

4m  L  X  2.5m  W  x  2.5m  H  (13.12ft) 

X  (8.2ft)  X  (8.2ft). 

3m  L  x  3m  X  3m  H 

(9.84ft)  X  (9.84ft)  X  (9.84ft) 

3.5m  L  X  3.5m  W  x  3.5m  H  (11.5ft) 

X  (11.5ft)  X  (11. 5f). 
WkWi,  length,  and  fteighl  are  to  be  at 

least  3  trnes  me  length  from  tp  of 

noee  to  lip  of  tail  for  tr>e  largest 

anmal. 
Area=^54  times  the  head  arKJ  bodf 

length      of      Vte      largest 

HeigM-Bft  miracnum  (2.44m). 


4.27m  L  X  4.27m  W  x  3,05m  H  (14ft) 

X  (14ft)  X  (10ft). 
4.27m  L  X  5.48m  W  x  3.06m  H  (14ft 

X  (18ft)  X  (10ft). 

4.27m  L  X  4.27m  W  x  3.05m  H  (14ft) 

X  (14ft)  x  (10ft) 

4.27m  L  x4.27m  W  x  3.05m  H 

(14ft)  X  (14ft)  X  (10ft) 

8  54m  L  X  8.54m  W  x  3.05m  H  (28ft) 

X  (28ft)  X  (10ft)  Space  should  be 

divided  nto  separate  areas  or  shift 

cages  be  availabte. 


76.2cm  L  x  477cm  W  x  47.7cm  H 

(2.5ft)    x    (1  5tt)    X    (15ft)   for   each 
adult  and  r  upper  hall  of  exinbn 

Or>e  shelter  tor  an 

Note  MirwTXjm  temperature  ol  70*F 


Enoosure 

Ftxmshmgt  or 
EcMpnierK 


1.2.4 


4.7 


One  shelter  for  aa. 


Note  SaKis,  Titis.  &  Owls  are  Monoga- 
mous.. 


Two  boxes,  each  one  at  least  1H 
tmes  trie  length  from  bp  ol  rK>se  lo 
tp  of  tari  No*e:  Temperature  range 
Should  be  TO-BS'F.. 

Sufficient  shelter  tor  all 


One  shelter  tor  al _.. 

Note:  These  species  are  artxy^eai  tra. 

chiators,  are  monogamous,  and  are 

strongly  temtonal 
Shelter  tor  an  t>y  rxtvidual  or  group 


1.2.5 


1,^5,6 


1.2.6 


1.Z3.  7 


1  2.  e 


7.9.  10.  11 


1  Veriicai  and  horizontal  branches/ poles  of  surtatile  size  for  ttie  speoes, 

2  Elevated  perches/ resting  shelves  of  sufficient  sae  to  hold  all  pnmates.  y 

3  Elevated  patfiway*  ol  tree  DrarK^ies/ poles/ or  other  material  suitable  for  ttie  speUes. 

4  Muitidrectional  patfiways  of  brarKhes/poies/or  other  material  of  suftat>le  size  for  trie  species. 
6  Elevated  teed  and  water  stations. 

6  Visual  tjamer*. 

7  Nontoxic  hay/straw/lesves/tirafKJies/browse  lor  foraging  or  nesting. 

8  Three  to  lour  iKxtzontai  tirarx:r)es/ poles  atxxit  2  laet  apart  ttvoughout  exhibit  at  heigtns  tfvat  are  greater  ttian  tfie  body  ler^  of  tsc  animai 
legs  ve  fully  axterx)ed. 

8  Ombng  structures  and  elevated  platforms  at  least  1  meter  (3.28ft)  apart  arxi  at  varying  heights 

1 0  nope*  anchored  at  each  erxj  which  are  taut  enougfit  to  prevent  being  wrapped  around  an  arm  or  leg 

1 1  Objects  10  manipulate  such  as  tres.  plastic  drums,  or  "boomer"  baHs. 


wne^  B'-a  a'-3 


(4)  Mobile  or  traveling  animal  act 
exhibitors,  (i)  Primary  enclosures  used 
to  house  nonhuman  primates  that 
participate  daily  in  acts,  shows,  or 
training  periods  outside  of  their 
enclosure  must  satisfy  the  minimum 
space  requirements  provided  in 
paragraph  (c)(1)  of  this  section  for 
research  facilities.  No  enhancements  of 
the  primary  enclosure  environment  are 
required. 

(ii)  Primary  enclosures  used  to  house 
up  to  3  nonhuman  primates  that  are 


permanently  contained  in  their  primary 
enclosure  must  provide  at  least  three 
times  the  floor  space  and  twice  the 
minimum  height  (up  to  a  maximum 
height  of  84  inches)  required  in 
paragraph  (c)(1)  of  this  section  for 
research  facilities.  The  minimum  space 
provided  must  be  increased  in 
accordance  with  paragraph  (d]  of  this 
section  for  each  additional  1-3 
nonhuman  primates  housed  together  in 
the  primary  enclosure.  The  environment 
in  the  primary  enclosure  must  be 


enriched  to  promote  the  psychological 
well-being  of  the  nonhuman  primctes  in 
a  manner  that  allows  them  to  engage  in 
activities  that  are  typical  for  their  age 
and  species.  The  environment  must  be 
enriched  by  providing  items  such  as 
perches,  swings,  mirrors,  or  other 
increased  cage  complexities:  providing 
playthings  or  manipulative  objects,  and 
by  using  foraging  or  task-onented 
feeding  methods, 

(d)  Except  for  nonhuman  pnmates 
housed  by  exhibltorb  in  accordance  with 
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puragraphs  (c|(1|.  am)  at  provided  in 
paragrapiu  |r|(2)|ii|  |d«aUra|  and 
(i  )(4Mtl)  Imohile  or  traveling  anirrml  «i  t 
exhibitorl  of  lhi«  section,  when  morn 
than  one  nonhuman  prtmafe  li  h<iuaed  In 
a  primary  encloiurt*.  the  minimum  ipaca 
requirement  for  th«  «nclo«ur«  i»  lh«  turn 
of  the  minimum  floor  area  apac* 
requirements  that  must  be  provided  for 
e<j<  A  nonhurmin  pnmale  housed  in  the 
enclosure  and  double  the  minimum 
height  requirement  for  the  larjfeat 
nonhuman  pnmate  housed  in  the 
enclosure  ('ip  to  a  maximum  height  of  84 
int.hesl  * 

(e)  Variance  from  minimum  .ip<in^ 
rtHjuirvrntfiits — (1)  Dr'ir.itson   For  the 
purposes  of  this  subpart,    variance  ' 
means  the  wntten  permission  from  the 
Adminutmtor  that  Is  required  to  operate 
as  a  licensee  or  registrant  under  the 
Animal  Welfare  Act  without  fully 
complying  with  the  minimum  spai  e 
retjuirements  provided  In  this  subpart  A 
variance  may  be  limited  in  sco{>«  both 
as  to  time  and  to  th«  primary  enclosure* 
covered  by  it.  and  will  specify  the 
portions  of  a  rej^tstranti  or  licensees 
facilities  covered  by  the  variance. 

(.:)  who  nuiy  apply,  eligibility 
Registrants  and  licensees  that  maintain 
or  handle  nonhuman  primates,  or  thai 
have  nonhuman  primates  on  the 
premises  or  under  their  control  or 
supervision,  and  that  do  not  comply 
with  one  or  more  of  the  minimum  space 
requirements  prtivuled  in  this  subpart 
may  apply  In  the  Administrator  for  a 
varianc  B  Any  housing  facilities  under 
construction  or  in  the  design  and 
prehminary  construction  stages  on  the 
effective  datf  of  the-ie  regulations  mu.st 
comply  with  these  slamlards  and  are 
nut  eligible  for  a  variance,  unless  the 
registrant  or  liiensee  demonstrates  to 
the  Administrator  that  construction  is  so 
ni-arly  complete  that  a  variance  Is 
necessary  for  the  registrant  or  lu  ensee 
to  fully  com;ii>  with  the  minimum  space 
requirements 


•l>ai  «  th«i  mu»i  li*  ."    •■    !•■■'■  '  If  ^""1  niitihum«n 
pnina'iti  hii'iwil  ii'Kr'?i.<r  in  lino  pninarv  »n<-lc>«iir« 
wciiilil  t»i    ^••'.^n^■  a  «<|:irT..|  miiiiki>y  H  .rrnip  2  .if 
paraicrapk  (1)1  !•  I»<>u««il  with  •  N«S<)<in  iI.ithij)  %  of 
paragrapft  1 1 II    IVa  minifnum  (Vxv  aira  rm)iiir«d 
w  "iltl  bm  tha  l.r    .jf  1  minimum  floor  araa  ,  Ul  m 
f  i  lilua 'h«  (>'"ii   ^  cnuu.-num  (liKir  ar^a  |S  11  •<!  f!  1. 
iir  11  aquanr  <r^    IS*  mmimum  hf-mtii  '■«]  nrwil 
wii'ii.l  'tr  j4>uUa  Iha  (.nnip  )  miiumuni  Iwisht  |]B  n. 
hi     •    i      '>  'A  li<      aim  a  tlw  nununuis  ttaishl 
n»<|iif.'il  for  'hi.  :,iv'""  li'M■.^.  jovan  primal*  hou««d 
in  '^r  »»ii.  l.'aur.*  li    !  ■".Mf«l 

^aaum•  a  km  iii"!  xi'i'r™!  ai-wik^y  la  aiM<^1  In  'tia 
a..iiia  (Wlma'Y  am  h'aura    An  aiVtl'lunxl  Crixip  2 
n..i  .111    ni  ''...n  aiaa     I  J  HJ    "  i  w.HlW  !»•  atiiioO  lo 
(U^'i-rMiiri*  'hr  '  I'ai  m.ri.iii.m  Tnir  ar«a  •(>»>« 
mc.iri-niaiii  liir  ihai  i>''Tii  I'V  »ii.  Iiiaura     It  k^  fl     ♦ 
I  •.{   ft      14  «)  n  J  t'h*  aunimura  Ita^l  aniuid  aoi 
!.«•  .a.  iR.ia4Ki- 


f3)  l\'ben  U)  apply  F.li«ible  registrants 
and  licenj«««  requiring  a  variance  In 
accordance  with  paragraph  (el(2J  must 
apply  to  the  Administrator  within  60 
days  of  the  effective  date  of  thrse 
regulations. 

|4)  Application.  An  application  for  a 
▼■nance  must  b«  in  writing  and  must 
hst  in  detail  each  of  the  minimum  space 
re<iuiremenfs  that  cannot  be  complied 
with,  the  amount  of  time  necesaary  for 
the  applicijnt  to  come  into  compliance 
with  the  minimum  space  requirements. 
the  speufic  reasons  why  the  variance  is 
being  requested,  the  8p«H:»es  and  number 
of  nonhuman  primates  that  will  be 
affected  by  the  variance,  and  the 
ijtLmated  cost  of  compliance.  A 
statement  from  the  attending 
wetennanan  concerning  the  age  and 
health  status  of  the  nonhuman  primates 
affected  by  the  variance  and  addressing 
whether  the  granting  of  a  vanance 
would  be  detnmental  to  the  affected 
nonhuman  primates  must  accompany 
the  application.  The  Administrator  may 
grant  the  application  if  he  or  she 
detennines  that  It  is  justified  or  deny  it 
if  he  or  she  determines  that  it  is  not 
fustified  under  the  circumstances,  or 
that  granting  it  would  b«  detnmental  to 
the  health  and  psychological  well-being 
of  the  nonhuman  pnmates  affected  by 
the  vanance.  The  grant  or  denial  will  be 
In  wnting  The  Administrator  may 
require  a  report  to  be  submitted  by  an 
outside  expert  to  help  determine 
whether  a  vanance  would  be 
detnmental  to  the  health  and 
psychological  well-being  of  the 
nonhuman  pnmates  affected.  The  cost  of 
the  report  must  be  paid  by  the  applicant. 
The  applicant  may  request  that  the 
Administrator  reconsider  his  or  her 
decision  to  deny  an  application  by 
writing  lo  the  Adminintrator  within  ten 
|10j  days  after  th«  applicant  has 
received  the  denial  The  applicant  must 
explain.  In  writing,  why  he  or  she 
believes  the  vanance  should  have  been 
granted  The  Administrator  will  notify 
the  applicant  In  writing  of  the  final 
decision  as  promptly  as  circumstances 
allow 

(5)  Duration  and  extension  An  initial 
variance  may  be  (frnnted,  at  the  sole 
di»<  refion  of  the  Administrator,  for  the 
penod  of  time  the  Administrator 
determines  is  necessary  for  the 
applicant  to  comply  with  the  minimum 
spare  requirements,  batted  upon  the 
f.u  is  presented  in  the  application,  up  to 
a  maximiin;  time  of  2  years.  The 
Aiiminisfralor  may  grant  a  single 
exten.mon  of  up  to  I  year  upon  wntten 
re(iuest,  if  the  Administrator  determines 
that  II  IS  justified  due  lo  unforeseen 
situations  that  prevent  the  registrant  or 


licensee  from  fully  complying  during  the 
Initial  vanance  penod.  A  wntten 
request  for  an  extension  must  be 
received  by  the  Administrator  at  least 
90  days  before  the  expiration  date  of  the 
initial  vanance  No  more  than  1 
extension  will  be  granted  The  grant  or 
denial  of  an  application  for  an  extension 
will  be  in  wnting.  The  applicant  may 
request  that  the  Administrator 
reconsider  his  or  her  decision  to  deny  an 
application  for  extension  by  wnting  to 
the  Administrator  within  ten  (10)  days 
after  the  applicant  has  received  the 
denial.  The  applicant  must  explain,  in 
ismting,  why  he  or  she  believes  the 
extension  should  have  been  granted. 
The  Administrator  will  notify  the 
applicant  in  wnting  of  the  final  decision 
as  promptly  as  circumstances  allow. 
Until  a  final  determination  is  made,  the 
extension  will  not  be  in  effect.  If  the 
extension  is  grunted  on  refX>nsuli<ration. 
It  will  be  retroactive  to  the  termmation 
date  of  the  Initial  variance. 

(6)  Revocation.  A  vanance  may  be 
revoked  by  the  Administrator  at  any 
time  if  he  or  she  determines  that  It  was 
obtained  in  bad  faith,  that  the  purpose 
for  which  the  variance  was  granted  is 
not  being  earned  out,  or  that  it  is 
detnmental  to  the  health  and 
psychological  well-being  of  the 
nonhuman  primates  affected. 
Revocation  of  a  vanance  will  be  in 
wnting  and  effective  upon  receipt. 

S3.ai     Addttlonal  rwmirwTMnts  for 

fw99mXn  laCMUvS 

(a)  Research  facilities,  including 
federal  research  facilities,  must  comply 
with  the  following  requirements  in  order 
to  promote  the  psychological  well-being 
of  nonhuman  primates: 

(1)  The  physical  environment  in 
primary  enclosures  must  be  ennched  by 
providing  means  of  expressing  species- 
typical  activities.  Examples  of 
environmental  enrichments  include 
providing  perches,  swings,  mirrors,  and 
other  increaflfd  cage  complexities; 
providing  toys  or  objects  to  manipulate; 
and  using  foraging  or  task-oriented 
fcedins  methods. 

(2|  Nonhuman  primates  must  be 
housed  m  social  groupings  in 
accordance  with  J  3  80(b). 

(3)  An  individually  housed  nonhuman 
primate  must  be  released  for  a  mmimum 
of  four  hours  of  exercise  and  social 
inleraction  per  week  into  an  area  that  is 
at  least  three  times  the  area  and  twice 
the  height  (up  to  a  maximum  height  of  84 
ini  hes)  required  for  that  species  in 
5  3  »)(( 111)  Individually  housed 
nonhuman  primjiies  may  be  pldci'd  with 
compatilile  spei  les  for  their  exercise 
penods.  Nonhuman  primates  that  are 


not  housed  individually  and  those  that 
are  housed  individually  in  a  primary 
enclosure  that  provides  at  least  twice 
the  volume  required  for  that  species  in 
S  3.80(c)(1)  do  not  have  to  be  released 
for  an  exercise  period. 

(4)  Research  facilities  must  consult 
with  the  attending  veterinarian  with 
regard  to  the  following  individually 
housed  nonhuman  primates  and  must 
provide  additional  environmental 
enrichments,  exercise,  and  social 
interaction,  in  accordance  with  the 
instructions  of  the  attending 
veterinarian: 

(i)  Infants  and  juveniles; 

(ii)  Adults  used  in  research  for  which 
the  animal  care  and  use  procedure  does 
not  provide  much  activity; 

(iii)  Those  that  show  signs  of  being  in 
psychological  distress  through  behavior 
or  appearance. 

(b)  Primate  chairs.  Nonhuman 
primates  must  not  be  placed  in  chairs 
unless  it  is  required  by  an  animal  care 
and  use  procedure  and  the  Committee 
approves  of  it  for  a  particular  animal.  If 
the  use  of  chaire  is  approved  for  a 
nonhuman  primate,  it  must  be  released 
daily  for  exercise  for  at  least  one 
continuous  hour  during  the  period  it  is 
placed  in  a  chair,  unless  continuous 
restraint  in  a  chair  is  required  by  an 
animal  care  and  use  procedure  and 
approved  by  the  Committee.  If 
continuous  restraint  is  approved  for  a 
nonhuman  primate  it  must  be  released 
for  exercise  for  at  least  one  hour  before 
it  is  restrained  and  for  at  least  one  hour 
after  the  period  of  restraint. 

(c)  Records.  Documentation  of  the 
release  of  each  nonhuman  primate  for 
exercise  and  social  interaction  and  of 
additional  environmental  enrichments 
that  must  be  provided  under  paragraph 
(a)(4)  of  this  section  must  be  kept  by  the 
attending  veterinarian  and  is  subject  to 
APHIS  inspection,  and  in  the  case  of 
federal  research  facilities,  to  inspection 
by  officials  of  any  federal  funding 
agency. 

(d)  Exemptions.  The  attending 
veterinarian  may  exempt  a  particular 
nonhuman  primate  from  the  exercise 
and  social  release  period  required  for  it 
under  paragraphs  (a)(3)  and  (b)  of  this 
section,  or  restrict  its  participation  in  the 
period,  if  he  or  she  determines  that  it  is 
necessary  lo  do  so  for  its  health, 
condition,  or  psychological  well-being 
due  to  the  physical  or  psychological 
condition  of  the  animal.  The  exemption 
or  restriction  must  be  recorded  by  the 
attending  veterinarian  and  the 
documentation  is  subject  to  APHIS 
inspection,  and  in  the  case  of  federal 
research  facilities,  to  inspection  by 
officials  of  any  federal  funding  agency. 
The  attending  veterinarian  must  review 


the  grant  of  exemption  or  restriction  and 
observe  the  animal  at  least  every  30 
days  to  determine  whether  it  is  still 
necessary.  All  exemptions  and 
restrictions  must  be  included  in  the 
Annual  Report  of  the  research  facility. 

Animal  Health  and  Husbandry 
Standards 

S3^    FMdIno. 

(a)  The  diet  for  nonhuman  primates 
must  be  appropriate  for  the  species,  size, 
age,  and  condition  of  the  animal  and  for 
the  conditions  in  which  the  nonhuman 
primate  is  maintained,  according  to 
generally  accepted  professional  and 
husbandry  practices  and  nutritional 
standards.  The  diet  must  consist  of 
varied  food  items.  The  food  must  be 
clean,  uncontaminated.  wholesome,  and 
palatable  to  the  animals.  It  must  be  of 
sufficient  quantity  and  have  su^icient 
nutritive  value  to  maintain  the  normal 
condition  and  weight  of  the  animal  and 
to  meet  its  normal  daily  nutrition  and 
vitamin  requirements. 

(b)  The  method  of  feeding  nonhuman 
primates  must  be  varied  daily  in  order 
to  promote  their  psychological  well- 
being,  such  as  by  using  task-oriented 
feeding  and  allowing  them  to  forage  for 
food. 

(c)  Nonhuman  primates  must  be  fed  at 
least  once  each  day  except  as  otherwise 
might  be  required  to  provide  adequate 
veterinary  care.  Infant  and  juvenile 
nonhuman  primates  must  be  fed  as  often 
as  necessary  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices  and  nutritional 
standards,  based  upon  the  animals'  age 
and  condition. 

(d)  Food  and  food  receptacles,  if  used, 
must  be  readily  accessible  to  all  the 
nonhuman  primates  being  fed.  If 
members  of  dominant  nonhuman 
primate  or  other  species  are  fed  together 
with  other  nonhuman  primates,  multiple 
feeding  sites  must  be  provided.  The 
animals  must  be  observed  to  determine 
that  all  receive  a  sufficient  quantity  of 
food. 

(e)  Food  and  food  receptacles,  if  used 
must  be  located  so  as  to  minimize  any 
risk  of  contamination  by  excreta  and 
pests.  Food  receptacles  must  be  kept 
clean  and  must  be  sanitized  in 
accordance  with  the  procedures  Usted  in 
S  3.84(b)(3)  of  this  subpart  at  least  once 
every  2  weeks.  Used  food  receptacles 
must  be  sanitized  before  they  can  be 
used  to  provide  food  to  a  different 
nonhuman  primate  or  social  grouping  of 
nonhuman  primates.  Measures  must  be 
taken  to  ensure  there  is  no  molding, 
deterioration,  contamination,  and  caking 
or  wetting  of  food  placed  in  self-feeders. 


83.53  Watering. 

Potable  water  must  be  provided  in 
sufficient  quantity  to  every  nonhuman 
primpte  housed  at  the  facility.  If  potable 
water  is  not  continually  available  to  the 
nonhuman  primates,  it  must  be  offered 
to  them  at  least  twice  daily  for  periods 
of  not  less  than  1  hour  each  time,  imless 
the  attending  veterinarian  requires 
otherwise  in  order  to  provide  adequate 
veterinary  care  to  the  animal.  Water 
receptacles  must  be  kept  clean  and  free 
of  waste  of  any  kind  and  must  be 
sanitized  in  accordance  with  the 
methods  provided  in  §  3.84(b)(3)  of  this 
subpart  at  least  once  every  2  weeks. 
Used  water  receptacles  must  be 
sanitized  before  they  can  be  used  to 
provide  water  to  a  different  nonhuman 
primate  or  social  grouping  of  nonhuman 
primates. 

53.54  a— mno.  santttartton, 
housakMptng,  artd  pe*t  control 

(a)  Cleaning  of  primary  enclosures. 
Excreta  and  food  waste  must  be 
removed  at  least  daily  from  mside  each 
primary  enclosure  and  from  underneath 
it,  and  more  frequently  if  necessary,  to 
prevent  accumulation  of  feces  and  food 
waste,  to  prevent  the  nonhuman 
primates  from  becoming  soiled,  and  to 
reduce  disease  hazards,  insects,  pests, 
and  odors.  When  a  steam,  hosing, 
flushing,  or  other  method  involving 
water  is  used  to  clean  the  primary 
enclosures,  nonhuman  pnmates  must  be 
removed  during  the  cleaning  to  prevent 
them  from  being  involuntanly  welted  or 
injured.  Pans  underneath  primary 
enclosures  with  grill-lype  floors  must 
also  be  cleaned  at  least  daily,  and  as 
often  as  necessary  to  prevent 
accumulation  of  feces  and  food  waste, 
and  lo  reduce  disease  hazards,  pests, 
insects,  and  odors.  Primary  enclosures 
with  hard  surfaces  must  be  cleaned 
every  day.  Dirt  floors  and  planted  areas 
in  primary  enclosures  must  be  raked 
and  spot  cleaned  every  day.  Perches, 
bars,  and  shelves  must  be  kept  clean 
and  replaced  when  worn.  If  the  species 
of  nonhuman  primates  housed  in  the 
primary  enclosure  engages  in  scent 
marking,  the  primary  enclosure  must  be 
spot  cleaned  daily. 

(b)  Sanitization  of  primary  enclosures 
and  food  and  water  receptacles, 

(1)  A  used  primary  enclosure  must  be 
sanitized  in  accordance  with  this  section 
before  it  can  be  used  lo  house  another 
nonhuman  primate. 

(2)  Primary  enclosures  must  be 
sanitized  at  least  once  every  2  weeks 
and  as  often  as  necessary  to  prevent 
any  accumulation  of  dirt,  debris,  waste, 
food  waste,  excreta,  or  disease  hazard, 
using  one  of  the  methods  prescribed  in 
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purtigriiph  (t)ini  of  this  section. 
Hownvm.  if  iha  ip«ci««  of  nonhuman 
pnmal**  hou««d  in  the  pruiuiry 
encio»aim  «Tiga||*«  m  so^nt  OMtrkui)!.  lb** 
prunary  enciosurv  must  ba  »*nitLHKl  at 
rt'Ku^''  inlerviiU  dtftannixuHl  m 
■cioniante  with  gmiuraily  atoepled 
prufeMiuual  and  husbMniiry  prat.tii:ea. 

(3)  Hard  sjufacaa  of  pnmary 
encloaunta  and  food  aiid  waller 
r«ci«pta«ie«  must  be  MniUied  uMinji  i>ne 
of  the  faili)w:u>j  melhiKla 

(i)  [jvM  steam  uiidrr  pressurf. 
(ill  W  ithinx  with  hot  water  (at  l«ait 
180  "K  18^^  "til  mnii  soap  ur  deleTT(enU 
■uch  (i»  in  a  n>4?chamcal  cage  wuaher.  of 
(ml  W.f»hiri«  alJ  soiled  suHacea  with  a 
drttTxent  solution  to  nsmove  all  urnamc 
mrttenai  aiul  niiimral  buiJdup.  followed 
t>y  a  safe  and  effective  diamfedanl 
nniifl.  iind  then  a  <  Ifur.  w.iter  ruisa. 
(<)  f^mmrv  fiulusun:!!  i.unldining 
miitiTirtl  lh.i'  i-anno!  he  sanitizrd  usinx 
the  mfthiHis  pnividt-d  m  prtrtigriph 
(b)(3)  of  this  section,  smii  »•  s«n<l. 
grHvei,  dirt  «rs«».  or  planliMJ  (ireas.  muni 
be  sanitizK<l  by  removing  the 
( iinfammati'd  materials  ne<e?t<»firy  to 
[ir»'verit  iwlors   dia«^.i»es.  pent    in^ei  Is 
and  vermin  infestdtion 

(c)  Hou.tekeeptnK  fur  prrmises 
Prem»»e«  where  ht)U»in}<  fanlilii^  are 
l<K-.rtt»'d.  inc  litlins  biiiMinxs  and 
sur'nuruiinK  Kmundi   mimt  f>e  kept  clean 
and  in  ^jikmI  repnir  in  onirr  t"  pnitect  the 
nonhunmn  pnmate«  fmm  mpiiT^   to 
f.K  ilitate  the  hinb«n<lry  pntrfu  e« 
riMjiiin'd  m  'h\t  subpart,  and  fi>  reHm  e 
or  eliminate  breeding  and  Irvini^  areas 
fur  rixlents.  pesfs.  and  vermin    IVi-ini^es 
must  be  kept  free  of  «i  t  umulatiuns  of 
trash    junk,  waste,  and  di«<  anled  matter 
VVeedit,  uruss,  and  bushes  must  be 
i.ontn)lled  so  as  to  facililflte  cJeHninfi  of 
the  premises  and  pent  ronlml 

|(t)  Pent  ronfrol   An  effective  pnnrnTi 
fur  (  ontrni  of  inset  t».  external  parasites 
affertmn  nonhunian  primates,  and  birds 
and  niammals  that  are  pests,  must  be 
e»l.tbli«he<l  and  mamtainetf  so  as  to 
pnmiote  the  health  and  well  beinR  of  the 
animals  and  n-iltire  ((intaminalion  by 
pests  in  animal  areas 

I  yu    Emptoraaa. 

Kvery  persmi  sub|ei  f  to  the  Animal 
Welfare  remilations  miiintainiiiH 
nonhiiman  primates  must  have  enough 
employees  to  carry  out  the  level  of 
husbandry  practices  and  c:«rB  required 
m  this  subpart.  The  employees  who 
provide  hu.Htirindry  prNi,tu:e8  and  care. 
or  handle  animals.  muHt  be  supervised 
Ijy  an  animal  caretaker  who  has  the 
knciwledne.  tiackjiniund.  and  experience 
in  proper  husbandry  and  cara  of 
nonhuniMn  pnmalea  tu  supervise  others. 
The  einpl«Tyer  mual  ba  cartain  that  the 


supervisor  can  perform  to  these 

standtirda 

J  3.M     8oc4a<  orowptng  and  aaparatlon. 

(hI  Nurvhuiiwin  pnnuites  houstd  in  the 
same  pnniary  exidoaura  must  be 
Kroufied  with  compalihle  mem))er9  of 
the  same  or  other  nonhuman  pnmste 
ipet-ies.  or  with  other  compatible  animal 
■pet.ies.  with  the  following  restrictions, 

1 1 )  If  a  nonhuman  primnte  exhibits 
vi(  loua  or  overly  a>5ire»aive  behavior  it 
must  be  houseti  aepanitely 

(2)  Nonhuman  pmrafet  under 
quarantine  or  treatment  for  a 
communicable  diaeaae  muat  be  hou»«!d 
separately  from  othar  nonhuman 
pr.ri'.M'ea  and  su»orptit>le  specses  of 
anmiils  to  miiiimixe  the  nak  of  spread  of 
the  (ii*ea*e.  and 

(3)  Nonhuman  primates  may  not  be 
hud-ted  with  other  speciea  of  pnmatea  or 
animals  unleaa  they  are  competible.  do 
not  cjjmpete  for  food  and  shelter,  and 
are  not  huaardous  to  the  health  and 
well  beviix  of  eai-h  other, 

(111  F.iniilies  must  f)e  housed  together 
and  compatible  uroupa  must  remain 
{.  on.stant. 

Trans(Mi*tatton  Standards 

}  Xt7     Conaigninarrts  to  carriers  and 
mtarmadtarta  nandlara. 

[li]  Carriers  and  mlrrnu'didte  handlers 
mu.si  not  accept  a  mmhuman  primate  for 
transport  in  commertr  more  than  4 
hours  before  the  scheduled  departure 
lime  of  the  primary  conveyarwie  un 
which  the  animal  is  to  be  transported. 
Hiiwever.  a  earner  or  intermedKite 
handlrr  may  agree  with  anyone 
consigning  a  n<inhuman  pnmate  to 
extend  this  time  by  up  to  2  houra. 

(b)  Carriers  and  intermediate  handlers 
must  not  accept  a  nonhuman  pnmate  for 
transport  in  commerre  unleaa  they  are 
proviiied  with  the  nnme  (tddrems.  phone 
number   and  telex  number,  if  applicable 
I  if  the  consignee 

{(•]  Gamers  and  intermediate  handlers 
must  not  accept  a  nonhuman  primate  for 
traii»p<jrt  in  commerce  unless  wntten 
instructions  ronreminn  in  transit  food 
and  w.iler  reiiuiremenls  for  each 
nonhuman  pnmate  in  the  shipment  are 
securely  attached  to  the  outaide  of  its 
pnm.iry  encloaura  in  a  manner  that 
makes  them  easily  noticed  and  read. 

Id  I  Camera  and  mtermediate  handlers 
muat  not  accept  a  nonhuman  pnmate  for 
transport  in  commerce  unless  the 
consignor  certifies  in  wnting  to  the 
carrier  or  intermediate  handler  that  the 
nonhun;an  pnmate  was  offered  food 
dunng  the  12  hours  and  water  dunng  the 
4  hours  before  delivery  to  the  earner  or 
intermediate  handler,  and  specifies  the 
date  and  time  the  nonhuman  pnmate 
was  last  offered  ftxxJ  and  water  A  copy 


of  the  certification  must  accompany  the 
nonhuman  primate  to  Its  destination  and 
must  include  the  following  informabon 
for  each  nonhuman  pnmate: 

(1)  The  consignor's  name  and  address; 

(2)  The  species  of  nonhuman  pnmate; 

(3)  A  statement  by  the  consignor 
certifying  that  each  rmnhuman  pnmate 
continued  in  the  pnmary  enclosure  was 
offered  food  dunr»g  the  12  hours  and 
water  durmg  the  4  hours  before  delivery 
to  the  carrier  or  intermediate  handler. 
and  the  date  and  time  food  and  water 
was  last  offered;  and 

(4)  The  consignor's  signature  and  the 
date  and  time  the  ceitificafion  wis 
signed. 

(e)  Carriers  and  intermediate  handlers 
must  not  accept  a  nonhuman  p"r-nte  for 
transport  in  aimmerce  unlesa  tf  u 
primary  enclosure  meets  the 
requirements  of  i  3.Ba  of  this  subpart  or 
the  consignor  certifies  in  writing  to  the 
earner  or  intermediate  h.indler  that  the 
primary  enclosure  meets  the 
requirements  of  }  3.88  of  this  subpart. 
Flvcn  if  the  consignor  provides  this 
certification,  a  earner  or  intermediate 
handler  must  not  accept  a  nonhuman 
pnmate  for  transport  if  the  pnmary 
enclosure  is  obviously  defective  ur 
damaged  and  cannot  reasonably  be 
expected  to  safely  and  comfortably 
contain  the  nonhuman  pnmate  without 
suffering  or  in)ury,  A  copy  of  the 
certification  mu-st  accompany  the 
nonhuman  pninate  to  its  destination  and 
must  include  the  foLowing  information 
for  each  primary  enclosure: 

(1)  The  consignor's  name  and  address; 

[2\  The  numl>er  of  nonhuman  pnmates 
contained  in  the  pnmary  enclosure, 

(3)  The  species  of  nonhuman  pnmate 
contained  in  the  pnmary  enclosure: 

(4)  A  statement  by  the  consignor 
certifying  that  each  primary  enclosure  in 
the  shipment  meets  the  I'SIJA  standards 
for  pnmary  enclosures  contained  in 

{  3.88  of  this  subpart  and 

(5)  The  consignors  signature  and  the 
date  the  certification  was  signed. 

(f)  Gamers  and  intermediate  handlers 
must  not  accept  a  nonhuman  pnmate  for 
transport  in  commerce  unless  their 
holding  area  and  cargo  faciiibes  meet 
the  minimum  temperature  requirements 
provided  id  H  3.91  and  3.92  of  this 
subpart,  or  unless  the  consignor 
provides  them  with  a  certificate  signed 
by  a  veterinanan  and  dated  iki  more 
than  10  days  before  dehvery  of  the 
animal  to  the  earner  or  intermediate 
handler  for  transport  in  commerce. 
certifying  that  the  animal  is  acclimated 
to  temperatures  lower  than  those 
required  in  |S  3.91  and  3.92  of  this 
subpart.  Even  if  the  earner  or 
intermediate  handler  receives  this 


certification,  the  teniperatnres  the 
nonhuman  primate  is  exposed  to  while 
in  the  carrier's  or  intermediate  handler's 
costody  must  not  be  lower  than  the 
minimum  temperature  specified  by  the 
veterinarian  in  accordance  with 
paragraph  (f)(3)  of  this  section,  and  must 
be  reasonably  within  the  generally  and 
professionally  accepted  temperature 
range  for  the  nonhuman  primate,  as 
determined  by  the  veterinarian, 
considering  its  age,  condition,  and 
species.  A  copy  of  the  certification  must 
accompany  the  nonhuman  primate  to  its 
destination  and  must  include  the 
following  information  for  each  primary 
enclosure: 

(1)  The  consignor's  name  and  address; 

(2)  Tlie  number  of  nonhuman  primates 
contained  in  the  primary  enclosure; 

(3)  The  species  of  nonhuman  primate 
contained  in  the  primary  enclosure: 

(4)  A  statement  by  a  veterinarian  that 
to  the  best  of  his  or  her  knowledge,  each 
of  the  nonhuman  primates  contained  in 
the  primary  enclosure  is  acclimated  to 
air  temperatiires  lower  than  45  T  (7.2 
*C),  but  not  lower  than  a  minimtmi 
temperature  specified  on  the  certificate 
based  on  the  generally  and 
professionally  accepted  temperatuj^ 
range  for  the  nonhuman  primate 
considering  its  age,  condition,  and 
species;  and 

(5)  The  veterinarian's  signature  and 
the  date  the  certification  was  signed. 

(g)  When  a  primary  enclostire 
containing  a  nonhuman  primate  has 
amved  at  the  animal  holding  area  of  a 
terminal  facility  after  transport  the 
carrier  or  intermediate  handler  must 
attempt  to  notify  the  consignee  upon 
arrival  and  at  least  once  in  every  6-hour 
period  after  arrival,  llie  time.  date,  and 
method  of  each  attempted  notification 
and  the  actual  notification  of  the 
consignee,  and  the  name  of  the  person 
who  notifies  or  attempts  to  notify  the 
consignee  must  be  written  on  the 
carrier's  or  intermediate  handler's  copy 
of  the  shipping  document  and  on  the 
copy  that  accompanies  the  primary 
enclosure.  If  the  consignee  cannot  be 
nobfied  within  24  hours  after  the 
nonhuman  primate  has  arrived  at  the 
terminal  facility,  the  carrier  or 
intermediate  handler  must  return  the 
animal  to  the  consignor  or  to  whomever 
the  consigner  designates.  If  the 
consignee  is  notified  of  the  arrival  and 
does  not  tale  physical  delivery  of  the 
nonhuman  primate  within  48  hours  after 
arrival  of  the  nonhuman  primate,  the 
carrier  or  intermediate  handler  must 
return  the  animal  to  the  consignor  or  to 
whomever  the  consignor  designates.  The 
carrier  or  intermediate  handler  must 
continue  to  provide  proper  care,  feeding, 
and  housing  to  the  nonhuman  primate. 


and  maintain  the  nonlraman  primate  in 
accordance  with  generally  accepted 
professional  and  husbandry  practices 
until  the  consignee  accepts  delivery  of 
the  nonhuman  primate  or  until  it  is 
returned  to  the  consignor  or  to 
whomever  the  consignor  designates.  The 
carrier  or  intermediate  handler  must 
obligate  the  consignor  to  reimburse  the 
carrier  or  intennediate  handler  for  the 
cost  of  return  transportation  and  care. 

S3.M    Primary  enckMurm used  to 
transport  nonhuman  primate*. 

Any  person  subject  to  the  Animal 
Welfare  regulations  must  not  transport 
or  dehver  for  transport  in  commerce  a 
nonhuman  primate  unless  it  is  contained 
in  a  primary  enclosure,  such  as  a 
compartment,  transport  cage,  carton,  or 
crate,  and  the  following  requirements 
are  met: 

(a)  Construction  of  primary 
enclosures.  Primary  enclosures  used  to 
transport  nonhuman  primates  may  be 
connected  or  attached  to  each  other  and 
must  be  constructed  so  that: 

(1)  The  primary  enclosure  is  strong 
enough  to  contain  the  nonhuman 
primate  securely  and  comfortably  and  to 
withstand  the  normal  rigors  of 
transportation; 

(2}  The  interior  of  the  enclosure  has 
no  sharp  points  or  edges  and  no 
protrusions  that  could  injure  the  animal 
contained  in  it: 

(3)  The  nonhimian  primate  is  at  all 
times  securely  contained  within  the 
enclosure  and  cannot  put  any  part  of  its 
body  outside  the  enclosure  in  a  way  that 
could  result  in  injury  to  the  animal,  to 
handlers,  or  to  persons  or  animals 
nearby; 

(4)  The  nonhimian  primate  can  be 
easily  and  quickly  removed  from  the 
enclosure  in  an  emergency; 

(5)  The  doors  or  other  closures  that 
provide  access  into  the  enclosure  are 
secured  with  animal-proof  devices  that 
prevent  accidental  opening  of  the 
enclosure,  including  opening  by  the 
nonhuman  primate: 

(6)  Unless  the  enclosure  is 
permanently  affixed  to  the  conveyance, 
adequate  devices  such  as  handles  or 
handholds  are  provided  on  its  exterior, 
and  enable  the  enclosure  to  be  lifted 
without  tilting  it  and  ensure  that  anyone 
handling  the  enclosure  will  not  come 
into  physical  contact  with  the  animal 
contained  inside; 

(7)  Any  material,  treatment  paint 
preservative,  or  other  chemical  used  in 
or  on  the  enclosure  is  nontoxic  to  the 
animal  and  not  harmful  to  the  health  or 
well-being  of  the  animal: 

(8)  Proper  ventilation  is  iHX)vide  to  the 
nonhuman  primate  in  accoHrdance  with 
paragraph  (c)  of  this  section: 


(9)  Ventilation  openings  are  covered 
with  bars,  wire  mesh,  or  smooth 
expanded  methai  having  air  spacer  and 

(10)  The  primary  enclosure  has  a 
solid,  leak-proof  bottom,  or  a  removable, 
leak-proof  collection  tray  under  a 
slatted  or  wire  mesh  floor  that  prevents 
seepage  of  waste  products,  such  as 
excreta  and  body  fluids,  outside  of  the 
enclosure.  If  a  slatted  or  wire  mesh  floor 
is  used  in  the  enclosure,  it  must  be 
designed  and  constructed  so  that  the 
animal  cannot  put  any  part  of  its  body 
between  the  slats  or  through  the  holes  in 
the  mesh.  It  must  contain  enough 
previously  unused  litter  to  absorbe  and 
cover  excreta.  The  litter  must  be  of  a 
suitably  absorbent  material  that  is  safe 
and  nontoxic  to  the  nonhimfiane  pnmate 
and  is  appropriate  for  the  species 
transported  in  the  primary  enclosure. 

(b)  Cleaning  of  primary  enclosures.  A 
primary  enclosure  used  to  bold  or 
transport  nonhuman  primates  in 
commerce  must  be  cleaned  and 
sanitized  before  each  use  in  accordance 
with  the  methods  provided  in  §  3.84(b)(3) 
of  this  subpart. 

(c)  Ventilation.  (1)  If  the  primary 
enclosure  is  moveable,  ventilation 
openings  must  be  constructed  in  one  of 
the  following  ways: 

(i)  If  ventilation  openiQB*»iSr^k*^<cd 
on  two  opp6stte=^i!l«  ol  the  primary 
enclosure,  the  openings  on  each  wall 
must  be  at  least  30  percent  of  the  total 
surface  areas  of  the  wall  and  be  located 
above  the  midline  of  the  enclosure  or 

(ii)  If  ventilation  openings  are  located 
on  all  four  walls  of  the  primary 
enclosure,  the  openings  of  every  wall 
must  be  at  least  20  percent  of  the  total 
surface  area  of  the  wall  and  be  located 
above  the  midline  of  the  enclosure. 

(2)  Unless  the  primary  enclosure  is 
permanently  affixed  to  the  conveyance, 
projecting  rims  or  similar  devices  must 
be  located  on  the  exterior  of  each 
enclosure  wall  having  a  ventilation 
opening,  in  order  to  prevent  obstruction 
of  the  openings.  The  projecting  rims  or 
similar  devices  must  be  large  enough  to 
provide  a  minimum  air  circulation  space 
of  0.75  inches  (1.9  centimeters)  between 
the  primary  enclosure  and  anything  the 
enclosure  is  placed  against. 

(3)  If  a  primary  enclosure  is 
permanently  affixed  to  the  primary 
conveyance  so  that  there  is  only  a  front 
ventilation  opening  for  the  enclosure, 
the  primary  enclosure  must  he  affixed  to 
the  primary  conveyance  in  such  a  way 
that  the  front  ventilation  opening  cannot 
be  blocked,  and  the  front  ventilabon 
opening  must  open  directly  to  an 
unobstructed  aisle  or  passageway  inside 
of  the  conveyance.  TTie  ventilabon 
opening  must  be  at  least  90  percent  of 
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iho  total  area  of  the  front  wall  of  the 
enclo«ur«.  and  muat  b«  convered  with 
bar*.  wir«  mesh,  or  tmooth  expanded 
metal  having  air  spacea. 

(d)  Compalihihty.  (1)  Only  one  live 
nonhumane  pnmate  can  b«  Iranaported 
In  a  primary  enclosure,  except  as 
follows: 

(i)  A  mother  and  her  nursing  Infant 
may  be  transported  together 

(ii)  An  established  male-female  pair  or 
family  group  may  be  transported 
together,  except  that  a  female  in  estrus 
must  not  be  transported  with  a  male 
nonhuman  pnmate; 

(ill)  A  pair  of  Juveniles  of  the  same 
»l>ecles  that  have  not  reached  puberty 
may  h«  transpfjrted  together. 

(2)  Nonhuman  pnmates  of  different 
species  must  not  be  transported  in 
adjacent  or  connecting  primary 
enclosures. 

(e)  Space  roquirements.  Pnmary 
enclosures  used  to  transport  nonhuman 
primates  must  t>e  large  enough  so  that 
each  animal  contained  in  the  pnmary 
enclosure  has  enough  space  to  turn 
amund  freely  in  a  normal  manner  and  to 
sit  In  an  upnght.  hnnds  down  p*7Sition 
without  Its  head  touchli\g  the  top  of  the 
enclosure  Howt-vwr.  certain  larger 
specH'S  may  b*-  n-stncted  in  their 
movements,  in  aiciirdance  with 
professionally  ui;cepted  standanls  of 
(.are.  when  greaicr  freedom  of 
movement  would  be  dangerous  to  the 
animal.  Its  handier,  or  to  other  persons 

(fl  Marking  and  labeling  Primary 
enclosures,  othtr  than  those  that  are 
permanently  affixed  to  a  conveyance, 
must  be  clearly  marked  in  English  on  the 
top  and  on  one  or  more  sides  with  the 
words  "Wild  Animals*  or  "Live 
Animals,"  "Do  Not  Tip. "  and  This  Side 
Up,"  in  letters  at  least  1  Inch  (2.5  cm  ) 
high,  and  with  arrows  or  other  markings 
to  indicate  the  correct  *ipnght  position 
of  the  primary  enclosure.  Permanently 
affixed  primary  enclosures  must  be 
clearly  marked  in  English  with  the 
words  "Wild  Animals"  or  "Live 
Animals.  ■  in  the  same  manner 

(g)  Accompanyinfi  documents  and 
records.  Shipping  documents  that  must 
accompany  shipments  of  nonhuman 
primates  may  be  held  by  the  operator  of 
the  primary  conveyance,  for  surface 
transportation  only,  or  must  b«  securely 
attached  In  a  readily  accasatble  manner 
to  the  outside  of  any  primary  enclosure 
that  is  port  of  the  shipment  in  a  manner 
that  allows  them  to  be  deUched  for 
examination  and  securely  reattached. 
^       such  as  in  a  pocket  or  sleeve. 

Inatructlona  for  food  and  water  and  for 
administration  of  drugs,  medication,  and 
other  special  care  must  be  attaciied  to 
each  primary  uncloaure  In  a  manner  that 


makes  them  easy  to  notice,  to  detach  for 
examination,  and  to  reattach  securely. 

I  XM    Primary  oonveyanoee  (motor 
veMole,  rol,  air.  end  irar%w). 

(a)  The  animal  cargo  space  of  pnmary 
conveyances  used  to  transport 
nonhuman  primates  must  be  designed, 
constructed,  and  maintained  in  a 
manner  that  at  all  times  protects  the 
health  and  well-being  of  the  animals 
transported  In  it.  ensures  their  safety 
and  comfort,  and  prevents  the  entry  of 
engine  exhaust  from  the  primary 
conveyance  during  transportation. 

(b)  The  animal  cargo  space  must  have 
a  supply  of  air  that  is  sufficient  for  the 
normal  breathing  of  all  the  animals 
being  transported  m  It. 

(c)  Each  pnmary  enclosure  containing 
nonhuman  pnmates  must  be  positioned 
in  the  animal  cargo  space  in  a  manner 
that  provides  protection  from  the 
elements  and  that  allow  each  nonhuman 
pnmate  enough  air  for  normal  breathing. 

(d)  Dunng  air  transportation,  the 
ambient  temperature  inside  a  pnmary 
conveyance  used  to  transport  nonhuman 
pnmates  must  be  maintained  at  a  level 
that  ensures  the  heath  and  well-being  of 
the  species  housed,  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices,  at  all  times  a 
nonhuman  pnmate  is  present. 

(»■)  Dunng  surface  transportation,  the 
ambient  temperature  Inside  a  pnmary 
conveyance  used  to  transport  nonhuman 
pnmates  must  be  maintained  between 
45  'F  (7.2  'O  and  R5  "F  (30  'C)  at  all 
times  a  nonhuman  pnmate  is  present. 

(fl  A  primary  enclosure  containing  a 
nonhuman  pnmate  must  be  placed  far 
enough  away  from  animals  that  are 
predators  or  natural  enemies  of 
nonhuman  pnmates.  whether  the  other 
animals  are  in  pnmary  enclosures  or 
not.  so  that  the  nonhuman  pnmate 
cannot  touch  the  other  animals,  see 
fSem  or  smell  them. 

(g)  Primary  enclosures  must  be 
positioned  in  the  primary  conveyance  In 
a  manner  that  allows  the  nonhuman 
pnmates  to  be  quickly  and  easily 
removed  from  the  primary  conveyance 
In  an  emergency 

(h)  The  Interior  of  the  animal  cargo 
space  must  be  kept  clean. 

(i)  Nonhuman  primates  must  not  be 
transported  with  any  material 
substance  (e.g..  dry  ice),  or  device  in  a 
manner  that  may  reasonably  be 
expected  to  harm  the  nonhuman 
primates  or  cause  Inhumane  conditiono. 
unless  proper  precaution  Is  taken  to 
prevent  the  Injury  or  Inhumane 
conditions. 


I XM    Food  and  water  roquirements. 

(a)  Each  nonhuman  primate  that  is  1 
year  of  age  or  more  must  be  offered 
food  •  at  least  once  every  24  hours.  Each 
nonhuman  primate  that  is  less  than  1 
year  of  age  must  be  offered  food  at  least 
once  every  12  hours.  These  time  periods 
apply  to  dealers,  exhibitors,  and 
research  facilities,  including  federal 
research  facilities,  who  transport 
nonhuman  primates  in  their  own 
primary  conveyances,  starting  from  the 
time  the  nonhuman  primate  was  last 
offered  food  before  transportation  was 
begun.  These  time  periods  apply  to 
carriers  and  intermediate  handlers 
starting  from  the  date  and  time  stated  on 
the  certification  provided  under 
I  3.87(d).  Each  nonhuman  primate  must 
be  offered  food  within  12  hours  before 
being  transported  in  commerce. 
Consignors  who  are  subject  to  the 
Animal  Welfare  regulations  must  certify 
that  each  nonhuman  primate  was 
offered  food  within  the  12  hours 
preceding  delivery  of  the  nonhuman 
primate  to  a  carrier  or  intermediate 
handler  for  transportation  in  commerce, 
and  must  certify  the  date  and  time  of  the 
feeding,  in  accordance  with  S  3,87(d). 

(b)  Each  nonhuman  primate  must  be 
offered  potable  water  dunng  the  4  hours 
immediately  preceding  the  beginning  of 
its  transportation  in  commerce,  and 
every  12  hours  thereafter,  This  time 
period  applies  to  dealers,  exhibitors, 
and  research  facilities,  including  federal 
research  facilities,  who  transport 
nonhuman  pnmates  in  their  own 
primary  conveyances,  starting  from  the 
time  the  nonhuman  pnmate  was  last 
offered  potable  water  before  being 
transported  in  commerce.  This  time 
penod  applies  to  carriers  and 
intermediate  handlers  starting  from  the 
date  and  time  stated  on  the  certification 
provided  under  |  3.87(d).  Consignors 
who  are  subject  to  the  Animal  Welfare 
regulations  must  certify  that  each 
nonhuman  pnmate  was  offered  potable 
water  withm  4  hours  before  being 
transported  in  commerce,  and  must 
certify  the  date  and  time  the  water  was 
offered,  in  accordance  with  J  3.87(d), 

(c)  Any  dealer,  exhibitor,  or  research 
facility,  including  a  federal  research 
facility,  offering  a  nonhuman  primate  to 
a  carrier  or  Intermediate  handler  for 
transportation  in  commerce  must 
securely  attach  to  the  outside  of  the 
primary  enclosure  used  for  transporting 
the  nonhuman  primate,  written 
instructions  for  the  in-transit  food  and 
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talimi  mlo  account 


water  requirements  of  the  nonhuman 
primate(8)  contained  in  the  enclosure. 
The  instructions  most  be  attached  in  a 
manner  that  makes  them  easily  noticed, 
detached  and  returned  to  the  enclosure. 
(d)  Food  and  water  receptacles  must 
be  securely  attached  inside  the  primary 
enclonire  and  placed  so  that  the 
receptacles  can  be  filled  from  outside  of 
the  enclosure  without  opening  the  door. 
Food  and  water  receptacles  must  be 
designed,  constructed,  and  installed  so 
that  a  nonhuman  primate  cannot  leave 
the  primary  enclosure  through  the  food 
or  water  opening. 

S3.91    Coram  transit 

(a J  Surface  transportation  (ground 
and  water).  Any  person  subject  to  the 
Animal  Welfare  regulations  transporting 
nonhuman  primates  in  commerce  must 
ensure  that  the  operator  of  the 
conveyance  or  a  person  accompanying 
the  operator  of  the  conveyance  observes 
the  nonhuman  primates  as  often  as 
circumstances  allow,  but  rot  less  than 
once  every  4  hours,  to  make  sure  that 
they  have  sufficient  air  for  normal 
breathing,  that  the  ambient  temperature 
18  within  the  limits  provided  in  §  3.89(d), 
and  that  all  other  applicable  standards 
of  this  subpart  are  being  complied  with. 
The  regulated  person  transporting  the 
nonhuman  primates  must  ensure  that 
the  operator  or  the  person 
accompanying  the  operator  determines 
whether  any  of  the  nonhuman  primates 
are  in  obvious  physical  distress,  and 
obtains  any  veterinary  care  needed  for 
the  nonhuman  primates  at  the  closest 
available  veterinary  facility. 

(b)  Air  transportation.  During  air 
transportation  of  nonhuman  primates,  if 
is  the  responsibility  of  the  carrier  to 
observe  the  nonhuman  primates  as 
frequently  as  circumstances  allow,  but 
not  less  than  once  every  4  hours  if  the 
animal  cargo  area  is  accessible  during 
flight.  If  the  animal  cargo  area  is  not 
accessible  during  flight,  the  carrier  must 
observe  the  nonhuman  primates 
whenever  they  are  loaded  and  unloaded 
and  whenever  the  animal  cargo  space  is 
otherwise  accessible  to  make  sure  that 
the  nonhuman  primates  have  sufficient 
air  for  normal  breathing,  that  the 
ambient  temperature  is  within  the  limits 
provided  in  j  3.89(d),  and  that  all  other 
applicable  standards  of  this  subpart  are 
being  complied  with.  The  carrier  must 
determine  whether  any  of  the  nonhuman 
primates  is  in  obvious  physical  distress, 
and  arrange  for  any  needed  veterinary 
care  for  the  nonhuman  primates  as  soon 
as  possible. 

(c)  If  a  nonhuman  primate  is  obviously 
ill,  injured,  or  in  physical  distress,  it 
must  not  be  transported  in  commerce. 


except  to  receive  veterinary  care  for  the 
condition. 

(d)  During  transportation  in 
commerce,  a  nonhuman  primate  must 
not  be  removed  from  its  primary 
enclosure  unless  it  is  placed  in  another 
primary  enclosure  or  a  facility  that 
meets  the  reqiurements  of  \  3.80  or  S  3.68 
of  this  subpart  Chily  persons  who  are 
experienced  and  authorized  by  the 
shipper,  or  authorized  by  the  consignor 
or  tlw  consignee  upon  delivery,  if  the 
animal  is  consigned  for  transportation, 
may  remove  nonhuman  primates  from 
their  primary  enclosure  during 
transportation  in  commerce. 

(e)  The  transportation  regulations 
contained  in  this  subpart  must  be 
complied  with  until  the  nonhuman 
primate  reaches  its  final  destination,  or 
until  the  consignee  takes  physical 
delivery  of  the  animal  if  the  animal  is 
consigned  for  transportation. 

§3.92    Tenninal  fadlKies. 

(a)  Placement.  Any  persons  subject  to 
the  Animal  Welfare  regulations  must  not 
commingle  shipments  of  nonhuman 
primates  with  inanimate  cargo  or  with 
other  animals  in  animal  holding  areas  of 
terminal  facilities,  Nonhuman  primates 
must  not  be  placed  near  any  other 
animals,  including  other  species  of 
nonhuman  primates,  and  must  not  be 
able  to  touch  or  see  any  other  animals, 
including  other  species  of  nonhuman 
primates, 

(b)  Cleaning,  sanitization.  and  pest 
control.  All  animal  holding  areas  of 
terminal  facilities  must  be  cleaned  and 
sanitized  in  a  manner  prescribed  in 

§  3.84(b)(3)  of  this  subpart,  as  often  as 
necessary  to  prevent  an  accumulation  of 
debris  or  excreta  and  to  minimize 
vermin  infestation  and  disease  hazards. 
Terminal  facilities  must  follow  an 
effective  program  in  all  animal  holding 
areas  for  the  control  of  insects, 
ectoparasites,  and  birds  and  mammals 
that  are  pests  of  nonhuman  primates, 

(c)  Ventilation.  Air,  preferably  fresh 
air,  must  be  provided  in  any  animal 
holding  area  in  a  terminal  facility 
containing  nonhuman  primates  by 
means  of  windows,  doors,  vents,  or  air 
conditioning.  The  air  must  be  circulated 
by  fans,  blowers,  or  air  conditioning  so 
as  to  minimize  drafts,  odors,  and 
moisture  condensation.  Auxiliary 
ventilation,  such  as  exhaust  fans,  vents, 
fans,  blowers,  or  air  conditioning,  must 
be  used  in  any  animal  holding  area 
containing  nonhuman  primates  when  the 
ambient  temperature  is  75  T  (23.9  °C)  or 
higher, 

(d)  Temperature.  The  ambient 
temperature  in  an  animal  holding  area 
containing  nonhuman  primates  must  not 
fall  below  45  °F  (7.2  °C]  or  rise  above  85 


°F  (29.5  'C)  at  any  time  nonhuman 
primates  are  present  The  ambient 
temperature  must  not  rise  above  75  'F 
(23.9  *C)  for  more  than  four  consecutive 
hours  at  any  time  nonhuman  pnmates 
are  present  The  ambient  temperature 
must  be  measured  in  the  animal  holding 
area  by  the  carrier,  intermediate 
handier,  or  a  person  transporting 
nonhuman  pnmates  who  u  subject  to 
the  Animal  Welfare  regulations,  out  side 
any  primary  enclosure  containing  a 
nonhuman  primate  at  a  point  not  more 
than  3  feet  (0,91  m,)  away  from  an 
outside  wall  of  the  primary  enclosure, 
on  a  level  that  is  even  with  the 
enclosure  and  approximately  midway 
up  the  side  of  the  enclosure. 

(e)  Shelter  Any  person  subject  to  the 
Animal  Welfare  regulations  holdmg  a 
nonhuman  primate  in  an  animal  holding 
area  of  a  terminal  facility  must  provide 
the  following: 

(1)  Shelter  from  sunlight  and  extreme 
heat.  Shade  must  be  provided  that  is 
sufficient  to  protect  the  nonhuir.an 
pri.mate  from  the  direct  rays  of  the  sun. 

(2)  Shelter  from  ram  or  snow. 
Sufficient  protection  must  be  provided 
to  allow  nonhuman  pnmates  to  remain 
dry  during  rain,  snow,  and  other 
precipitation. 

(f)  Duration.  The  length  of  time  any 
person  subject  to  the  Animal  Welfare 
regulations  can  hold  a  nonhuman 
primate  in  an  animal  holding  area  of  a 
terminal  facility  upon  amval  is  the  same 
as  that  provided  in  5  3  87(g). 

S  3.93    Handling. 

(a)  Any  person  subject  to  the  Animal 
Welfare  regulations  who  moves 
(including  ioad^ng  and  unloading) 
nonhuman  pnmates  wnhin.  to,  or  from 
the  animal  holdmg  area  of  a  terminal 
facility  or  a  primary  conveyance  must 
do  so  as  quickly  and  efficiently  as 
possible,  and  must  provide  the  following 
during  movement  of  the  nonhuman 
primate: 

(1)  Shelter  from  sunlight  and  extreme 
heat.  Sufficient  shade  must  be  provided 
to  protect  the  nonhuman  pnmates  from 
the  direct  rays  of  the  sun  A  nonhuman 
primate  must  not  be  exposed  to  an 
ambient  temperature  above  85  T  [29.5 
°C)  for  a  period  of  more  than  45  minutes 
while  being  moved  to  or  from  a  pnmary 
conveyance  or  a  terminal  facility.  The 
temperature  must  be  measured  in  the 
manner  provided  in  §  3.92(d)  of  this 
subpart. 

(2)  Shelter  from  ram  or  snow. 
Suffcient  protection  must  be  provided  to 
allow  nonhuman  primates  to  remain  dry 
during  rain,  snow,  and  other 
precipitation. 
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(  1)  ShalttT  fn>m  cold  Ct'mfMTXitijrfs 
IrHnsportinx  devict-s  on  which 
norihuman  primates  are  placed  to  move 
them  must  \w  lovered  fo  protect  the 
animals  when  the  uutiliMir  temperature 
falls  b«low  45  'V  \7  1  'C).  A  nonhuman 
pnmate  must  not  be  exposed  to  an 
ambient  air  temperature  below  45  '\  (7  2 
•(',)  for  a  pt-nod  of  more  than  45  minutes, 
unless  It  IS  accompanied  by  a  certificate 
of  acclimation  to  lower  temperatur«s  as 
prtivided  m  {  3  8710  The  temp«r«ture 
must  \yfi  measured  in  the  manner 
provided  in  {  3  92(d)  of  this  subpart 

(b)  Any  person  handling  a  primary 
enclosure  containing  a  nonhuman 
pnmate  must  use  care  and  must  avoid 


(  dusins  physical  or  emotional  distress  to 
the  nonhuman  pnmate 

(1)  A  pnmary  enclosure  containing  a 
nonhuman  pnmate  must  not  be  placed 
on  unattended  conveyor  belts  or  on 
elevated  conveyor  belts,  such  as 
baK)<aKe  claim  conveyor  belts  and 
inclined  conveyor  ramps  that  lead  to 
baj«a«e  claim  areas,  at  any  time;  except 
that  a  pnmary  enclosure  may  be  placed 
on  inclined  conveyor  ramps  used  to  load 
and  unload  aircraft  if  an  attendant  is 
present  at  each  end  of  the  conveyor  belt. 

(2)  A  pnmary  enclosure  containiog  a 
nonhuman  pnmate  must  not  be  tossed. 
dn)pped.  or  needlessly  tilted,  and  must 
not  be  stacked  m  a  manner  that  may 
reasonably  be  expected  to  result  in  its 


falling  They  must  be  har  Med  and 
positioned  in  the  manne      lat  wntten 
instructions  and  arrows  on  the  outside 
of  the  pnmary  enclosure  indicate. 

(c)  The  regulations  in  this  section 
apply  to  movement  of  a  nonhuman 
pnmate  from  pnmary  conveyance  to 
pnmary  conveyance,  within  a  pnmary 
conveyance  or  terminal  facility,  and  to 
or  from  a  terminal  facility  or  a  primary 
conveyance. 

Done  in  Washington.  DC.  this  7th  day  of 
March  1989 
|am««  VV.  Glouer. 

AJniinistratur  Animal  and  Plant  Health 
Inspection  Ser\'ii~e. 

|FR  Doc  89-S613  Filed  3-9-89;  2:09  pm] 
■tUJNQ  COOC  XIO-M-H 
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Department  of 
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Recombinant  DNA  Research  and 
Advisory  Committee  Meeting;  Request  for 
Public  Comment  and  Notice 
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DCPAfrmENT  Of  HEALT>4  AMD 
HUMAN  S£RVtCCS 

National  Inatttutaa  of  Haaltti 

RacomMnant  DNA  Advtaory 
Coownlttaa  Points  To  ConaMar 
SubcomnWttaa,  Maatlng 

Purtuanl  to  Pub  L  92-403.  notice  )■ 
hnirby  nivnn  of  a  meetinjj  of  the 
Rffcombinant  DNA  At)vi«()t7 
Committne — Rilnlt  to  Contider 
Sutx:ommittn«  at  the  National  Inititutet 
of  Health.  Buililinjj  31.  Conference  RcHJin 
10.  Beth«»d«.  Maryland  208H2,  on  Man.h 
31.  1988.  from  «ppn)Ximatnly  900  ■  m.  to 
•  il|oumment  at  approximately  5  00  p  m 
to  discuss  recommendations  for 
updating  the  "Points  to  Consider  in  the 
Design  and  Submission  of  Human 
Somatic  Cell  Cene  Therapy  Protocols  ' 
which  was  adopted  kiy  the  Recombinant 
DNA  Advisory  Committee  on  September 
a).  llWfl  This  meetins  will  be  open  to 
the  public.  Attendance  by  the  public  will 
be  limited  to  space  available 

Following  this  notice  is  a  request  for 
public  comment  on  the  "Points  to 
Consider  In  the  Design  and  Submission 
of  Human  Sotaa tic  Cell  G«n«  Therapy 
f*roto<:ols  " 

Further  information  can  be  obtained 
fn)m  Ms  Rachel  F..  l^evinson.  F.xecutive 
Serjetary.  Office  of  Recombinant  DNA 
Activities,  OfTice  of  Science  Policy  and 
legislation.  National  Institutes  of 
Health.  Building  31,  Room  BU:34. 
Bethesda.  Maryland  20fl82.  telephone 
(.301)  4H6-063a 

OMBs  "Vlarulatory  Infomiation 
Requirements  for  Federal  Assistrtn(  e 
FVogram  Announcements"  (45  ^"R  39592) 
re<)uires  a  slalement  concerning  the 
officitti  guvenunent  programs  conlanvni 
in  the  Ciatalog  of  Federal  Utxnvstic 
Assistance  Normally  NIH  lists  in  Its 
annuuru:«inents  Lh«  nurntwr  and  title  of 
affei  ted  individual  proframa  fur  the 
guidance  of  the  public.  Because  'he 
guidanca  in  thia  notice  covtrs  not  only 
virtually  every  NIH  pru^ram  bat  also 
ensentwiUy  every  Federal  re»eart;h 
program  in  which  DNA  recombinant 
molecule  technujues  could  be  used,  it 
has  been  determined  to  be  not  cost 
effe(  live  or  in  the  public  iiitiTeat  to 
attempt  lo  list  these  programs  Such  a 
list  would  likely  require  several 
atlciitionrt!  ptges   In  addition.  NIfl  rould 
nit  be  rert.iin  thiil  every  Federal 
program  woulit  tie  inc  hided  tin  many 
FediTtil  rtgeni  les.  as  well  a*  private 
orgtini/rttions.  both  national  and 
irileniiitional.  have  elet  led  to  follow  the 
NIH  tiuidelmf*    In  lieu  of  the  individual 
progrtim  listing,  NIH  invites  readers  to 
dir«M  t  mie^liiiiis  to  the  inf.imiallon 
addres*  abu^e  atxi'.il  whelhiT  irutiv  idutil 


progranM  Uatad  In  the  Catalog  of  Fsdaral 
Domnbc  A*a4stance  are  affectad. 

Dated  March  8.  1960 

NIH  Committer  Managt^menl  Of^icttt. 

\yR  1>)C  aiMJ'W  Filed  3-14-8*;  8  45  am) 
nxan  com  4t«a-«t-a 


RacomlXnant  DNA  Raaaarch; 
for  Public  Comment  on  "Points  to 
ConaMar  In  the  Daaign  and 
Submlaalon  of  Human  SomatJoCei 
Oana  Theraiyy  Protocds" 

AOaMCY:  National  Institutes  of  Health. 
PHS.  DHHS 

ACnoic  Request  for  public  commenL 


r  This  notice  puhHshes  for 
public  comment  "Points  to  Consider  in 
the  Design  and  Submission  of  Human 
Somatic-Cell  Gene  Therapy  Pnjtocols" 
whi<.h  was  adopted  by  the  National 
Institutes  of  Health  (NIH)  Recombinant 
DNA  Advisory  Committee  (RAC)  on 
September  29.  1986. 

DATV:  Comments  must  be  received  by 
March  24.  198U. 

AOOOaeS:  Written  comments  and 
recommendations  should  be  submitted 
to  the  OfHce  of  Recombinant  DNA 
Activ  ities.  Office  of  Science  Policy  and 
LegiaiaUatv  Natioaal  Institutes  of 
H«'aith.  BoUding  31.  Room  B1C34. 
Bethesda.  Maryland  20692.  All 
cotmnenta  received  in  timely  responae  to 
this  notice  will  be  considered  and  will 
be  availabU  for  putjlic  inspection  kn  the 
above  offioa  am  weekdays  betwsan  the 
hours  of  a.30  a.m.  and  5  00  p.m. 

mm  Rjirmn  a^onMATiOM  coirrACT 

Further  Information  can  be  obtained 
from  Ma.  Rachel  E.  Levinson.  Flxecntive 
Secretary,  Points  (o  Consider 
9«boommlttee.  Office  of  Recombtnant 
DNA  Activities.  Office  of  Science  PoHcy 
and  Legislation.  National  Instituisi  of 
Health.  Building  31.  Room  BlC34. 
Eiethesda.  Maryland  20892,  telephone 
(  wn  I  496-9838. 

BUVWUMMTAjrv  INTOmtATION:  Th« 
Recombinant  D.NA  Advisory  Cominitfee 
(RA(")  adopted  the  "Points  to  Conaider 
in  the  Design  and  Submission  of  Human 
Somatic  Cell  Ciene  Therapy  Protocols" 
on  S«'plember  29,  1986.  which  was 
prepared  by  the  Human  Gene  Therapy 
Sub(.ommi!tee 

.^t  the  [anuary  30,  1989,  meeting,  RAC 
eniiorsed  a  proposal  to  form  a 
subcommittee  lo  update  and  report  to 
the  Human  One  Therapy  Subcommittee 
and  the  KAC,  any  recommeiiddtiona  lo 
ami'Tui  the    Points  to  Consider  "  A 


Points  to  Consider  Subcommittee  was 
formed  and  will  meet  on  March  31.  1989. 
at  the  National  Institutes  of  Health, 
Building  31.  Conference  Room  10, 
Bethesda.  Maryland  20892.  from 
approximately  9:00  am,  to  adjournment 
lo  discuss  recommendations  for 
■pdating  the  "Points  to  Consider  "  Any 
conunents  received  by  March  24. 1989, 
wiD  be  circulated  to  the  Subcommittee 
at  its  meeting  on  March  31.  1989.  and  to 
the  Human  Gene  Therapy  Subcommittee 
and  the  RAC  at  its  next  meeting 

National  Institutes  of  Health — Points  lo 
Consider  in  the  Design  and  Submission  of 
Hnman  Somatic-Cell  Gene  Therapy 
Protocols. 

Human  Cene  Therapy  Subcommittee 
NIH  Recombinant  DNA  Advisory  Committee 

Ondine 

Applicability 

kitrcKluctKin 

1  Description  of  Proposal 

A.  Ob|ectives  and  rationale  of  the 

proposed  researx.h. 

E  Research  design,  anticipated  nsks  and 

benefits. 

1.  Structure  and  characteristics  of  the 
biological  system. 

2.  Preclinical  itudies.  including  n«k 
aaaessment  studies, 

S.  Clinical  procedures,  including  patient 
moBitonng. 

4  Public  health  considerations. 

5  Qualifications  of  investigators,  adequacy 
of  laboratory  and  clinical  facilities. 

C  Selection  of  patients 

D.  Infonsed  consent. 

E.  Privacy  and  confidentiality 
U.  Special  Issues 

A.  IVtivision  of  iccurate  information  to  the 
public. 

B.  Timely  communication  of  research 
■lelhods  and  results  to  investigators  and 
dtmcians 

DL  Requested  Documentation. 
A.  Original  protocol. 

6  IRB  and  IBC  minutes  and 
recommendu  lions. 

C  One  page  abstract  of  gene  therapy 
protocol 

D  One-page  description  of  proposed 
experiment  in  non  technical  language. 

E.  Curricula  vitae  for  professional 
personnel. 

P  bidiceton  of  other  fedtral  agencies  to 
srhidi  the  protocol  is  being  submitted. 

G.  Other  pertinent  material. 

rV  Reporting  Requirements. 

WATIONAL  INSTTTLTES  OF  HEALTH— 
POINfTS  TO  CONSIDEK  IN  THE  DESIGN 
AND  Sl'BMISSION  OF  HUMAN  SOMATIC- 
CELL  GENE  THERAPY  PROTOCOLS 

Applicability 

Tleae  Toints  to  Consider"  apply  only 
to  research  conducted  at  or  sponsored 
by  an  institution  that  receives  any 
support  for  recombinant  DNA  research 
from  the  National  Institutes  of  Health 


(NIH].  This  includes  research  performed 
by  NIH  directly. 

Introductioa 

(1)  Experiments  in  which  recombinant 
DNA  (See  Footnote  1)  is  introduced  Into 
cells  of  a  human  subject  with  the  intent 
of  stably  modifying  the  subject's  genome 
are  covered  by  Section  III-A-4  of  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (49 
Fadanl  Register  46266).  Section  III-A-4 
requires  such  experiments  to  be 
reviewed  by  the  NIH  Recombinant  DNA 
Advisory  Committee  (RAC)  and 
approved  by  the  NIH.  RAC 
consideration  of  each  proposal  will  be 
on  a  case-by-case  basis  and  will  follow 
pubhcation  of  a  precis  of  the  proposal  in 
the  Federal  Register,  an  opportimity  for 
pubhc  cotnment.  and  a  review  of  the 
proposal  by  the  worldng  group  of  the 
RAC  RAC  recommendations  on  each 
proposal  will  be  forwarded  to  the  NIH 
Director  for  a  decision  which  %vill  then 
be  published  in  the  Federal  Register.  In 
accordance  vvith  Section  IV-C-l-ij  of 
the  NIH  Guidelines,  the  NIH  Director 
may  approve  proposals  only  if  he  finds 
that  they  present  "no  significant  risk  to 
health  or  the  environment." 

(2)  In  general,  it  is  expected  that 
somatic-celi  gene  therapy  protocols  will 
not  present  a  risk  to  the  environment  as 
the  recombinant  DNA  is  expected  to  be 
confined  to  the  human  subject. 
Nevertheless,  Section  l-B-4-b  of  the 
"Points  to  Consider"  document  asks  the 
researchers  to  address  specifically  this 
point. 

(3)  TTiis  document  is  intended  to 
provide  guidance  in  preparing  proposals 
for  NIH  consideration  under  Section  III- 
A-4  of  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
Not  every  point  mentioned  in  the 
"Points  to  Consider"  document  will 
necessarily  require  attention  in  every 
proposal.  The  document  will  be 
considered  for  revision  as  experience  in 
evaluating  proposals  accumulates  and 
as  new  scientific  developments  occur. 
This  review  will  be  carried  out  at  least 
annually. 

(4)  A  proposal  will  be  considered  by 
the  RAC  only  after  the  protocol  has 
been  approved  by  the  local  Institutional 
Biosafefy  Committee  (EBC)  and  by  the 
local  Institutional  Review  Board  (IRB)  in 
accordance  with  Department  of  Health 
and  Human  Services  (DHHS) 
Regulations  for  the  Protection  of  Human 
Subjects  (45  Code  of  Federal 
Regulations,  Part  46).  If  a  proposal 
involves  children,  special  attention 
should  be  paid  to  subpart  D  of  these 
DHHS  regulations.  The  IRB  and  DBG 
may,  at  their  discretion,  condition  their 
approval  on  further  specific  deliberation 


by  the  RAC  and  its  working  group. 
Consideration  of  gene  therapy  proposals 
by  the  RAC  may  proceed  simultaneously 
with  review  by  any  other  involved 
federal  agencies  (See  Footnote  2) 
provided  that  the  RAC  is  notified  of  the 
simultaneous  review.  Meetings  of  the 
committee  will  be  open  to  the  public 
except  where  trade  secrets  or 
proprietary  information  would  be 
disclosed.  The  committee  would  prefer 
that  the  first  proposals  submitted  for 
RAC  review  contain  no  proprietary 
information  or  trade  secrets,  enabling  all 
aspects  of  the  review  to  be  open  to  the 
public.  The  public  review  of  these 
protocols  will  serve  to  inform  the  public 
not  only  on  the  technical  aspects  of  the 
proposals  but  also  on  the  meaning  and 
significance  of  the  research. 

(5)  The  clinical  application  of 
recombinant  DNA  techniques  to  human 
gene  therapy  raises  two  general  kinds  of 
questions:  (1)  the  questions  usually 
discussed  by  IRBs  in  their  review  of  any 
proposed  research  involving  human 
subjects;  and  (2)  broader  social  issues. 
The  first  type  of  question  is  addressed 
principally  in  Part  I  of  this  document. 
Several  of  the  broader  social  issues 
surrounding  human  gene  therapy  are 
discussed  later  in  this  Introduction  and 
in  Part  II  below. 

(6)  Following  the  Introduction,  this 
document  is  divided  into  four  parts.  Part 
I  deals  with  the  short-term  risks  and 
benefits  of  the  proposed  research  to  the 
patient  (See  Footnote  3)  and  to  other 
people,  as  well  as  with  issues  of  fairness 
in  the  selection  of  patients,  informed 
consent,  and  privacy  and 
confidentiality.  In  Part  II,  investigators 
are  requested  to  address  special  issues 
pertaining  to  the  free  flow  of 
information  about  clinical  trials  of  gene 
therapy.  These  issues  lie  outside  the 
usual  purview  of  IRBs  and  reflect 
general  public  concerns  about 
biomedical  research.  Part  III  summarizes 
other  requested  documentation  that  will 
assist  the  RAC  and  its  working  group  in 
their  review  of  gene  therapy  proposals. 
Part  rV  specifies  reporting  requirements. 

(7)  A  distinction  should  be  drawn 
between  making  genetic  changes  in 
somatic  cells  and  in  germ  line  cells.  The 
purpose  of  somatic  cell  gene  therapy  is 
to  treat  an  individual  patient,  e.g.,  by 
inserting  a  properly  functioning  gene 
into  a  patient's  bone  marrow  cells  in 
vitro  and  then  reintroducing  the  cells 
into  the  patient's  body.  In  germ  line 
alterations,  a  specific  attempt  is  made  to 
introduce  genetic  changes  into  the  germ 
(reproductive)  cells  of  an  individual, 
with  the  aim  of  changing  the  set  of  genes 
passed  on  to  the  individual's  offspring. 
The  RAC  and  its  working  group  will  not 
at  present  entertain  proposals  for  germ 


line  alterations  but  will  consider  for 
approval  protocols  involving  somatic- 
cell  gene  therapy. 

(8)  The  acceptabihfy  of  human 
somatic-cell  gene  therapy  has  been 
addressed  in  several  recent  public 
documents  as  well  as  in  nunierous 
academic  studies.  The  November  1982 
report  of  the  President's  Commission  for 
the  Study  of  Ethical  Problems  in 
Medicine  and  Biomedical  and 
Behavioral  Research,  Splicing  Life, 
resulted  from  a  two-year  process  of 
public  dehberations  and  hearings;  upon 
release  of  that  report,  a  House 
subcommittee  held  three  days  of  public 
hearings  with  witnesses  from  a  wide 
range  of  fields  from  the  biomedical  and 
social  sciences  to  theology,  philosophy, 
and  law.  In  December  1984,  the  Office  of 
Technology  Assessment  released  a 
background  paper.  Human  Gene 
Therapy,  which  brought  these  earlier 
documents  up-to-date.  As  the  latter 
report  concluded; 

"Civic,  religious,  scientific,  and 
medical  groups  have  all  accepted,  in 
principle,  the  appropriateness  of  gene 
therapy  of  somatic  cells  in  humans  for 
specific  genetic  diseases.  Somatic  cell 
gene  therapy  is  seen  as  an  extension  of 
present  methods  of  therapy  that  might 
be  preferable  to  other  technologies. ' 

(9)  Concurring  with  this  judgment,  the 
RAC  and  its  working  group  are  prepared 
to  consider  for  approval  somatic-cell 
therapy  protocols,  provided  that  the 
design  of  such  experiments  offers 
adequate  assurance  that  their 
consequences  will  not  go  beyond  their 
purpose,  which  is  the  same  as  the 
traditional  purpose  of  all  clinical 
investigations,  namely,  to  benefit  the 
health  and  well-being  of  the  individual 
being  treated  while  at  the  same  time 
gathering  generalizable  knowledge. 

(10)  Two  possible  undesirable 
consequences  of  somatic-cell  therapy 
would  be  unintentional  (1)  vertical 
transmission  of  genetic  changes  from  an 
individual  to  his  or  her  offspring  or  (21 
horizontal  transmission  of  viral  infection 
to  other  persons  with  whom  the 
individual  comes  in  contact. 
Accordingly,  this  document  requests 
information  that  will  enable  the  RAC 
and  its  working  group  to  assess  the 
likelihood  that  the  proposed  somatic-cell 
gene  therapy  will  inadvertently  affect 
reproductive  cells  or  lead  to  infection  of 
other  people  (e.g.,  treatment  personnel 
or  relatives). 

(11)  In  recognition  of  the  social 
concern  that  surrounds  the  general 
discussion  of  human  gene  therapy,  the 
working  group  will  continue  to  consider 
the  possible  long-range  effects  of 
applying  Icnowledge  gained  from  these 
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and  rvlatevi  ex^ienmenl*.  While  retenn  h 
m  niulecular  Liiuiogy  could  Uad  to  tht* 
ile\  plnpmcnt  nf  Ifi  hninusi  for  ffKun  line 
inlprvBntiDn  or  for  lh«  tj»«  of  genetic 
mpiini  to  (•nhiinct!  hixmun  capabilitiei 
rxthKr  ifvan  tu  v  orrucl  defucls  in  p^tiunls. 
th)*  w<irkin>(  Krv>up  does  not  b«Ii«ve  that 
theM  efTec  ts  vmH  fallow  irniT\tfdiMtt*iy  or 
mcvitdbly  frum  evp«nin«nts  wilh 
siimatic  rt'll  ^cna  therapy   The  working 
group  will  I  o<)p«'rtt!«  with  other  gruupn 
in  «»»f5«»riH  ihf  poadible  lorvg  tfriu 
< oimeijue!'.!  •*H  of  lomrttic  t  ell  gcnn 
thfrHpy  and  ri'l.ited  Irthoratory  ami 
animal  cxpiTitiifnt*  in  ordt-r  to  dufine 
«pprt)prirtti'  huiniin  applications  of  thi« 
prntTging  (>■!  hn.ilogy 

(1^1  Rfspi  r.jt'j  lo  the  i^a»'»li<ini  rdis»*d 
i:i  iheHc    INim!  i  to  Consider    should  f)«> 
provided  in  thp  form  of  either  written 
answers  or  n-lerences  to  s(>eciric 
»t'(.tion!i  I  if  the  prutucoi  or  its 
apppntlK,*-* 

I.  Description  of  Proposal 

A  ( >h/i-<  li  1 1'<  i;/.'J  RaUonale  of  the 

/'rcpn^Vil  /{/•.sr;.'!  h 

Slate  cnric  iiif;v  the  overall  iib|(«(  tivps 
and  rationale  of  the  proposed  study 
F'U'tise  pr'iiHle  iiiformation  on  the 
fullowing  ^[)i'i  il:.    ,>oirils 

1.  Why  IS  th.-   iifMHi'  »cl»-i  fed  for 
freatment  bv  [ncins  of  gene  therapy  a 
good  (.andiil.tle  for  sue  h  treatment  f 

2.  [)es<  ntii-  ih(*  natural  history  and 
range  of  expression  of  the  disease 
selected  for  trf.i;nu>nt   What  nb|eitive 
and/or  tjuantiliil;ve  measures  of  disease 
activity  arc  avtiilaSle?  In  ycnjr  view,  are 
the  usual  effi-i  In  nf  the  disease 

predu  table  cncumh  to  allow  for 
nieaningful  aisessment  of  the  rwsults  of 
gene  therapy^ 

3  Is  the  pri'iiMfil  designed  to  prevent 
all  maniffs'iif'iT.t  of  the  disease    lo  halt 
the  progression  of  the  disease  after 
symptoms  hive  Ix'gun  to  appear,  or  to 
revert*  nianilcriijtions  of  tht*  disease  in 
•eriously  ill  victtmsT 

4  What  ulternnftve  therapies  exisf  In 
what  groups  nt  p.iMents  are  these 
therapies  effei  riv<-'  What  are  their 
relative  adv:int.'iges  and  liisadviiii  ,iges 
as  comprireii  wilh  the  pnip<ised  gene 
therapy? 

B.  Hest'anh  Ik'ta^ii.  AnLn  ipattnJ  Hisks 
and  Bertf  'i  Ls 

1   Stnirlun-  and  (Tharactenstii  s  of  the 
Biological  System 

Proviile  a  full  desc  ription  of  Iha 
methods  and  reagents  to  b«  employed 
for  gene  delivery  and  the  rationaU  for 
their  u»e    Ihe  following  are  speciric 
points  to  be  addreaaed. 

a   What  IS  the  ■tnictur*  u/  iha  duned 
UNA  that  will  b«  uaed? 


(1)  Daacribe  the  gene  (genomic  or 
cDNA).  the  bacterial  plaamid  or  pha^x 
vector,  and  the  delivery  vector  |if  any) 
f^ovide  complete  oocleotide  sequence 
analysis  or  a  detailed  restriction  enzyme 
map  of  the  total  cooatruct. 

|J|  What  regulatory  elements  does  the 
construct  contain  (•  g..  promolera, 
enhancers,  polyadenylation  titea. 
rep'iif  ation  origina.  etc,)? 

(J)  L)escnl.)«  the  steps  used  to  denve 
the  DNA  construct 

li   What  IS  the  strAJCture  of  the 
material  that  mtiII  be  admioiatered  to  the 
patient? 

(1)  Describ*"  the  preparation,  structure. 
and  cuinposilKM)  of  the  materiMls  that 
will  ht*  given  to  the  patient  or  u»ed  to 
treat  the  p^'icnt  s  ceils- 

(aj  If  D.S.-\.  whiit  is  the  punty  (both  in 
terms  of  being  a  single  DNA  species  and 
in  terms  of  other  contaminants]?  What 
tests  have  been  used  and  what  is  the 
sensitivity  of  the  tests' 

(b)  If  a  virus,  how  is  it  pr*pan»d  from 
the  UNA  a.)n«tru(;f?  In  what  c*'ll  is  the 
virus  grown  (any  special  features]? 
What  medium  and  serum  are  U8«»il?  How 
IS  the  virus  punfied?  What  is  it.s 
stnictore  and  punty?  What  steps  are 
being  taken  (and  aas<i),s  used  with  their 
Rfai*.;i'.  ily )  U,  detect  and  eliminate  any 
cont.iininalii'.^  rMatcnals  (for  example, 
V'LJI)  RNA,  other  nucleic  acids,  or 
proteins)  or  contaminating  viruses  or 
other  organisms  in  the  cells  or  serum 
used  fur  preparation  of  the  virus  stock? 

|i  )  If  co-cultivation  is  employed,  what 
kinds  of  cells  are  being  uaed  for  co- 
cultivatiun?  What  steps  are  being  taken 
(and  assays  u.sed  with  their  sensitivity) 
to  detect  and  eliminate  any 
contaminating  materials?  Specifically. 
what  tests  are  being  done  to  assess  the 
material  to  be  returned  to  the  patient  for 
the  presence  of  live  or  killed  donor  cells 
(ir  iiihcr  nonvet;tor  materials  (for 
evample.  VUO  sequences)  onginating 
from  those  cells'* 

(d)  If  methods  other  than  those 
covered  by  (aHc|  are  used  to  introduce 
new  genetic  information  into  target 
(  ella.  what  steps  are  txring  taken  to 
detei  t  and  eliininule  any  contaminiiting 
materials?  What  sre  possible  sources  of 
contamination?  What  is  the  sensitivity 
of  tests  uaed  to  monitor  contamination? 

(21  I)e«(Tibe  any  other  material  to  be 
used  in  preparation  of  the  material  to  be 
administered  to  the  patient  For 
example,  if  a  viral  vector  is  proposed, 
what  IS  the  nature  of  the  helper  virus  or 
cell  line?  If  earner  particles  are  to  be 
used,  what  is  the  nature  of  these? 

2  Pre(.llnlcal  Studies,  Including  Risk- 
Assessment  Studies 

Describe  the  experimental  basis 
(denved  from  tests  in  cultured  cells  and 


anlmaU)  for  claims  about  the  efRcacy 
and  safety  of  the  proposed  system  for 
gene  delivery 

a  Laboratory  Studit's  of  the  Deli  very- 
System  (1)  What  cells  are  the  intended 
recipients  of  gene  therapy?  If  recipient 
cells  are  to  be  treated  in  vitro  and 
returned  to  the  patient  how  will  the 
cells  be  characterized  before  and  after 
treatment?  What  is  the  theoretical  and 
practical  basis  for  auuming  that  only 
the  treated  cells  will  act  as  recipients? 

(2)  U  the  delivery  system  efTicient? 
What  percentage  of  the  target  cells 
contain  the  added  DN'A? 

(,3)  How  is  the  structure  of  the  added 
DNA  sequences  moni'ored  and  v. hat  is 
the  sensitivity  of  the  an  j1>  sib?  I3  the 
added  DNA  extrBchroino9o;ru;i  or 
integrated?  Is  the  addi-'d  DNA 
unrearranged' 

(4)  How  mar.y  copies  are  present  per 
cell?  How  stable  is  the  added  D.NA  both 
in  terms  of  its  continued  prestace  and 
its  structural  stability? 

b  Laboratory  Studies  of  Gene 
Exprvssjon.  Is  the  added  gene 
expressed?  To  what  extent  is  expression 
only  from  the  desired  gene  (and  not  from 
the  surrounding  DNA)?  In  what 
percentage  of  cells  does  expression  from 
the  aJ Jed  DNA  occur?  Is  the  product 
biologically  active?  What  percentage  of 
normal  activity  results  from  the  inserted 
gene?  Is  the  gene  expressed  m  cells 
other  than  the  target  cells?  If  so.  lo  what 
extent? 

c.  Laboratory  Studies  Pertaininfi  to 
the  Surety  of  the  Delivery  Expreasion 
System.  (1)  If  a  retroviral  system  is  used 

(a)  What  cell  types  have  been  infected 
with  the  retroviral  vector  preparation? 
Which  cells,  if  any,  produce  infectioua 
particles? 

(b)  Mow  stable  are  the  retroviral 
vector  and  the  resulting  provinis  against 
loss,  rparrangement,  recombination,  or 
mutation?  What  information  is  available 
on  how  much  rearrangement  or 
recombination  with  endi>genous  or  other 
viral  sequences  is  likely  to  occur  in  the 
patient  s  cells?  What  steps  have  been 
taken  in  designing  the  vector  to 
minimize  instability  or  vanation?  What 
laboratory  studies  have  been  performed 
to  check  for  stability,  and  what  is  the 
sensitivity  of  the  analyses? 

(c)  What  laboratory  evidence  is 
available  concerning  p>otential  harmful 
effec  ts  of  the  treatment,  e  g  . 
development  of  neoplasia,  harmful 
mutHtiiins.  regeneration  of  infectious 
particles,  or  immune  responses?  What 
steps  have  been  taken  in  designing  the 
vector  to  minimize  pathogenicity?  What 
laboratory  studies  have  been  performed 
to  check  for  pathogenicity,  and  what  is 
the  Mnaitivity  of  the  analyses? 


Fadaral  Regtoter  /  Vol.  54.  No.  49  /  Wednesday.  March  15.  1989  /  Notices 10959 


(d)  Is  there  evidence  from  aiiuma] 
sfudiet  that  vector  DNA  has  entered 
untreated  cells,  particularly  germ  line 
cells?  What  is  the  sensitivity  of  the 
analyses? 

[e)  Has  a  protocol  similar  to  the  one 
proposed  for  a  clinical  trial  been  carried 
out  in  non-human  primates  and/or  other 
animals?  What  were  the  results? 
Specifically,  is  there  any  evidence  that 
the  retroviral  vector  has  recombined 
with  any  endogenous  or  other  viral 
sequences  in  the  animals? 

(2)  If  a  non-retroviral  delivery  system 
is  used;  What  animal  studies  have  been 
done  to  determine  if  there  are 
pathological  or  other  undesirable 
consequences  of  the  protocol  (including 
insertion  of  DNA  into  cells  other  than 
those  treated,  particularly  germ  line 
cells)?  How  long  have  the  animals  been 
studied  after  treatment?  What  tests  have 
been  used  and  what  is  their  sensitivity? 

3.  Clinical  procedures,  including  patient 
monitoring. 

Describe  the  treatment  that  will  be 
administered  to  patients  and  the 
diagnostic  methods  that  will  be  used  to 
monitor  the  success  or  failure  of  the 
treatment.  If  previous  clinical  studies 
using  similar  methods  have  been 
performed  by  yourself  or  others, 
indicate  their  relevance  to  the  projjosed 
study. 

a.  Will  cells  (e.g.,  bone  marrow  cells) 
be  removed  from  patients  and  treated  in 
vitro  in  preparation  for  gene  therapy?  If 
so,  what  kinds  of  cells  will  be  removed 
from  the  patients,  how  many,  how  often, 
and  at  what  intervals? 

b.  Will  patients  be  treated  to 
eliminate  or  reduce  the  number  of  cells 
containing  malfunctioning  genes  (e.g.. 
through  radiation  or  chemotherapy) 
prior  to  gene  therapy? 

c.  What  treated  cells  (or  vector/DNA 
combination)  will  be  given  to  patients  in 
the  attempt  to  administer  gene  therapy? 
How  will  the  treated  cells  be 
administered?  What  volume  of  cells  will 
be  used?  Will  there  be  single  or  multiple 
treatments?  If  so,  over  what  period  of 
time? 

d.  What  are  the  clinical  endpoints  of 
the  study?  Are  there  objective  and 
quantitative  measurements  to  assess  the 
natural  history  of  the  disease?  Will  such 
measurements  be  used  in  following  your 
patients?  How  will  patients  be 
monitored  lo  assess  specific  effects  of 
the  treatment  on  the  disease?  What  is 
the  sensitivity  of  the  analyses?  How 
frequently  will  follow-up  studies  be 
done?  How  long  will  patient  follow-up 
continue? 

e.  What  are  the  major  potential 
beneficial  and  adverse  effects  of 
treatment  that  you  anticipate?  What 


measures  will  be  taken  in  an  attempt  to 
control  or  reverse  these  adverse  effects 
if  they  occur?  Compare  the  probability 
and  magnitude  of  potential  adverse 
effects  on  patients  with  the  probability 
and  magnitude  of  deleterious 
consequences  from  the  disease  if  gene 
therapy  is  not  performed. 

f.  If  a  treated  patient  dies,  what 
special  studies  will  be  performed  as  part 
of  the  autopsy? 

4.  Public-health  considerations. 

Describe  any  potential  benefits  and 
hazards  of  the  proposed  therapy  to 
persons  other  than  the  patients  being 
tieated.  Specifically: 

a.  On  what  basis  are  potential  public 
health  benefits  or  hazards  postulated? 

b.  Is  there  a  significant  likelihood  that 
the  added  DNA  will  spread  from  the 
patient  to  other  persons  or  to  the 
environment? 

c.  What  precautions  will  be  taken 
against  such  spread  (e.g.,  to  patients 
sharing  a  room,  health-care  workers,  or 
family  members)? 

d.  Wfhat  measures  will  be  undertaken 
to  mitigate  the  risks,  if  any,  to  public 
health? 

5.  Quahfications  of  Investigators, 
Adequacy  of  Laboratory  and  Clinical 
Facilities 

Indicate  the  relevant  training  and 
experience  of  the  persormel  who  will  be 
involved  in  the  preclinical  studies  and 
clinical  administration  of  gene  therapy. 
In  addition,  please  describe  the 
laboratory  and  clinical  facilities  where 
the  proposed  study  will  be  performed. 

a.  What  professional  persormel 
(medical  and  nonmedical)  will  be 
involved  in  the  proposed  study?  What 
are  their  specific  qualifications  and 
experience  with  respect  to  the  disease  to 
be  treated  and  with  respect  to  the 
techniques  employed  in  molecular 
biology?  Please  provide  curricula  vitae 
[see  Section  ID-E). 

b.  At  what  hospital  or  clinic  will  the 
treatment  be  given?  Which  facilities  of 
the  hospital  or  clinic  will  be  especially 
important  for  the  proposed  study?  Will 
patients  occupy  regular  hospital  beds  or 
clinical  research  center  beds?  Where 
will  patients  reside  during  the  follow-up 
period? 

C.  Selection  of  patients 

Estimate  the  number  of  patients  to  be 
involved  in  the  proposed  study  of  gene 
therapy.  Describe  recruitment 
procedures  and  patient  eligibility 
requirements,  paying  particular 
attention  to  whether  these  procedures 
and  requirements  are  fair  and  equitable. 

1.  How  many  patients  do  you  plan  to 
involve  in  the  proposed  study? 


2.  How  many  eUgible  patients  do  you 
anticipate  being  able  to  identify  each 
year? 

3.  What  recruitment  procedures  do 
you  plan  to  use? 

4.  What  selection  criteria  do  you  plan 
to  employ?  What  are  the  exclusion  and 
inclusion  criteria  for  the  study? 

5.  How  will  patients  be  selected  if  it  is 
not  possible  to  include  all  who  desire  to 
participate? 

D.  Informed  consent 

Indicate  how  patients  will  be 
informed  about  the  proposed  study  and 
how  their  consent  will  be  solicited.  The 
consent  procedure  should  adhere  to  the 
requirements  of  DHHS  regulatiop.s  for 
the  protection  of  human  subjects  (45 
Code  of  Federal  Regulations.  Part  46)  If 
the  study  involves  pediatric  or  mentally 
handicapped  patients,  describe 
procedures  for  seeking  the  permission  of 
parents  or  guardians  and.  where 
applicable,  the  assent  of  each  patient. 
Areas  of  special  concern  highlighted 
below  include  potential  adverse  effects. 
financial  costs,  pnvacy.  and  long-term 
follow-up. 

1.  How  will  the  major  points  covered 
in  Sections  I-A  throu^  I-C  of  this 
document  be  disclosed  to  potential 
participants  in  this  study  and/or  parent? 
or  guardians  in  language  that  is 
understandable  to  them? 

2.  Hov.-  will  the  innovative  character 
and  the  theoretically-possible  adverse 
effects  of  gene  therapy  be  discussed 
with  patients  and/or  parents  or 
guardians?  How  will  the  potentiul 
adverse  effects  be  compared  with  the 
consequences  of  the  disease?  What  *vill 
be  said  to  convey  that  some  of  these 
adverse  effects,  if  they  occur,  could  lie 
irreversible? 

.3.  What  explanation  of  the  financial 
costs  of  gene  therapy  and  any  available 
alternative  therapies  will  be  provided  to 
patients  and/or  parents  or  guardian*? 

4.  How  will  patients  and. 'or  their 
parents  or  guardians  be  infc-med  that 
the  innovative  character  of  gene  therapy 
may  lead  to  great  interest  by  the  media 
in  the  research  and  in  treated  patients? 

5.  How  will  patients  and/or  their 
parents  or  guardians  be  informed: 

a.  That  some  of  the  procedures 
performed  m  the  study  may  be 
irreversible? 

b.  That  following  the  performance  of 
such  procedures  it  would  not  be 
medically  advisable  for  patients  to 
withdraw  from  the  study? 

c.  That  a  willingness  to  cooperate  in 
long-term  follow-up  (for  at  least  three  to 
five  years)  will  be  a  precondition  for 
participation  in  the  study? 
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d.  That  a  willinaness  to  permit  an 
autopiy  to  b«  performed  In  the  event  of 
a  patient!  death  following  treatment  is 
also  a  precondition  for  a  patient's 
participation  in  the  study?  (This 
stipulation  IS  included  because  an 
accurate  determination  of  the  precise 
cause  of  a  patient  s  death  would  be  of 
vital  importance  to  all  future  gene 
therapy  patients  ) 

E  Privacy  and  CorJidentiality 

Indicate  what  measures  will  be  taken 
to  protect  the  privacy  of  gene  therapy 
patients  and  their  families  as  well  as  to 
maintain  the  confidentiality  of  research 
data 

1   What  provmions  will  be  made  to 
honor  the  wishes  of  individual  patients 
(and  the  parents  or  guardians  of 
pediatric  or  mentally  handicapped 
patients)  as  to  whether,  when,  or  how 
the  identity  of  patients  is  publicly 
disclosed? 

2^  What  provision  will  be  made  to 
maintain  the  confidentiality  of  research 
data,  at  least  in  cases  where  data  could 
he  linked  to  individual  patients? 

II.  Special  Issues 

Although  the  following  issues  are 
heyonti  the  normal  purview  of  local 
iRBs.  the  RAC  and  its  working  group 
reijuest  that  mvcsIiKators  respond  to 
questions  .•X  and  R  below 

A   What  steps  wiii  be  taken. 
(  oiisistent  woh  pmiit  \-¥.  above,  to 
eoHure  that  accurate  information  is 
niiiile  available  to  the  putilic  with 
respeit  to  sui  h  public:  concerns  as  may 
arise  from  the  proposed  study? 

t)   Do  you  or  your  funiiing  sources 
intend  to  protect  under  patent  or  trade 
secret  laws  either  the  products  or  the 
proceiiures  developed  in  the  proposed 
study?  If  so,  what  steps  will  be  taken  to 
permit  as  full  communication  as 
possible  among  investigators  and 
clinicians  concerning  research  methods 
and  results' 


III.  Raquectad  DoomMnUtioa 

In  addition  to  responses  to  the 
questions  raised  In  these  "Points  to 
Consider,"  please  submit  the  following 
matenals 

A.  Your  protocol  as  approved  by  your 
local  IRB  and  IBC.  The  consent  form. 
which  must  have  IRB  approval,  should 
be  submitted  to  the  NIH  only  on  request. 

B  Local  IRB  and  IBC  minutes  and 
recommendations  that  pertain  to  your 
protocol 

C  A  one  page  scientific  abstract  of 
the  gene  therapy  protocol. 

D  A  one-page  description  of  the 
proposed  experiment  in  nontechnical 
language 

E.  Curricula  vitae  for  professional 
personnel. 

F  An  indication  of  other  Federal 
agencies  to  which  the  protocol  is  being 
submitted  for  review 

G.  Any  other  material  which  you 
believe  will  aid  in  the  review, 

IV.  Reporting  Requirements 

A.  Senous  adverse  effects  of 
treatment  should  be  reported 
immediately  to  both  your  local  IRB  and 
the  NIH  Office  for  Protection  from 
Research  Risks,  and  a  written  report 
should  be  filed  with  both  groups.  A  copy 
of  the  report  shouki  also  be  forwarded 
to  the  NIH  Office  of  Recombinant  DNA 
A(  tivities  [ORDA] 

D.  Reports  regarding  the  general 
progress  of  patients  should  be  filed  at 
SIX  month  intervals  with  both  your  local 
IRB  and  ORD,'\  These  twice  yearly 
reports  should  continue  for  a  sufficient 
period  of  time  to  allow  observation  of 
ail  ma|or  effects  (at  least  three  to  five 
years)  In  the  event  of  a  patient  s  death. 
the  a.itopsy  report  should  be  submitted 
to  the  IRB  and  ORUA 

Footnotes 

1   S<>ttU)n  III-A-*  spplies  both  to 
rcfombinanl  DNA  snd  lo  DN,^  or  RNA 
dnrived  from  recombinant  D\,^. 


2.  The  Food  snd  Dtm%  Administration 
(FDA)  has  jurisdiction  over  drug  products 
intended  for  use  in  clinical  trials  of  human 
somatic-cell  gene  therapy  For  general 
information  on  FDA's  policies  snd  regulatory 
requirements,  please  see  the  Faderal  Register. 
Volume  51,  pages  23300-23313,  198ft. 

3  The  term  "patient '  and  Its  variants  are 
used  in  the  text  as  a  shorttiand  designanon 
for  "patient-subject.  ' 

Adopted  by  Recombinant  DNA 
Advisory  Committee,  September  29, 
1986. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
In  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition.  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelmes.  In  lieu  of  the  individual 
program  listing.  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Fedffnl  Domestic  Assistance  are 
affected. 

Dated.  March  6,  1989 
|ay  Mo«kowitx, 

Associate  Director  for Scier,re  Policy  and 
Legislation- 

(FR  Doc  89-5a00  Filed  3-14-8*,  8:45  am] 
MJJNO  COOf  4140-01-M 


Wednesday 
March  15,  1989 
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Part  V 

Environmental 
Protection  Agency 

40  CFR  Part  160 

Tolerance  Processing  Fee«  Final  Rule 
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EMV1RONMCMTAL  P«OTECTK)N 
AGENCY 

40  CFR  Pirt  ItO 

|OI»f»-»07?f;  FWL-$M»-71 

To4«ranc«  Proc«««ing  F— 

AQIMCr:  FjivirDnrnt-ntal  l*ro!cr.tion 
.'XK^ncy  (KP.'V) 
ACnott  Final  rule. 


tUMMARV:  This  mle  increased  fees 

i.htirx«il  for  prucessin^  tolerance 

petitions  for  pesticides  under  the 

Kederal  Kood   DniK.  «"'!  C;o»mefH.  At  t 

IKVDCA)  The  change  m  fees  reflects  a 

4  1  pen  enl  increase  in  pay  for  civilian 

Federal  tleneral  S<.hedule  ((IS) 

employees  in  19«9 

IFTlCTtVI  OATm;  April  14.  1i»8H 

POM  FVWrrHCN  INromMATKM  COtfTACT: 

[ty  mail 

Ken  Wetzel.  PruKram  Management  and 

Support  Division  (TS-757C).  Office  of 

Pesticide  F*rograms.  Environmental 

F^otection  A><ency.  401  M  St..  SW  . 

Washington.  DC  204«0 

Office  hxation  and  telephone  number 
Rm  ltX32-H,  CM»1  1921  Jefferson  DavU 

Highway   Arlington.  VA  (703-657- 

112«| 
tUrMOMMNTAMV  tMTOAMATKJM:  The  FJ'A 
IS  chargeii  with  administration  of 
section  4<m  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  |FTT)CA|  Section  406 
authorizes  the  Agency  to  establish 
tolerance  levels  and  exemptions  frtim 
the  requirements  for  tolerances  for  raw 
agricultural  commodities   S«M;tion  406(o) 
requires  that  the  Agenc  y  collect  fees  as 
will,  in  the  aKSi'''g'"*^-  be  sufficient  to 
1  over  the  idsts  of  processing  petitions 
fur  pesticide  products,  i  e  .  that  the 
luierance  process  tie  as  self  supporting 
as  possilile 

The  inirrent  fee  schedule  for  tolerant  e 
peliiions  (40  (T'R  180  .1J|  was  pulilished 
m  the  Fedaral  Roxister  on  |une  l.S.  \9m 
(SI  FTJ  2225W1  and  (uv  ame  effci  tive  on 
July  IS.  MHH   At  that  time  the  fees  were 
in(  reased  2  percent  in  accordant  e  with 
a  provisitin  in  the  regulation  th'-' 
provides  for  automatic  annual 
adiustments  to  the  fees  based  on  annual 
percentage  (  hanges  in  Federal  salaries 
The  specific  language  in  the  regulation  is 
(  iintainetl  m  paragraph  (o)  of  §  IftO  M 
anil  reads  in  part  as  follows 

(o)  This  fee  schedule  will  be  changed 
annually  by  the  same  percentage  as  the 
pert  ent  change  m  the  Federal  Oeneral 
Schedule  (GS)  pay  scale  *    *    '  When 
automatic  «il|u8tments  are  made  based 
on  the  C;S  pay  st  ale   the  new  fee 
SI  heilule  will  tie  pulilished  m  the 
Fedaral  Ragistar  as  a  final  rule  to 
tietxime  effet  tive  'hirty  ila\s  or  more 


after  publication,  at  specified  in  the 

rule 

The  pay  raise  in  1999  for  Federal 
Ceneral  Schedule  employees  la  4.1 
perrent;  therefore,  the  tolerance  petition 
fees  are  being  increased  4  1  percent.  The 
entire  fee  schedule.  (  180.33.  is 
presented  for  the  reader's  convenience. 
(.•\!1  fees  have  been  rounded  to  the 
nearest  $25  00  ) 

Uat  of  Subjacti  In  40  CFR  Pari  180 

Administrative  practice  and 
procedures.  Agnt;ulturBl  commodities. 
F'esticides  and  pests.  Reporting  and 
recordkeeping  requirements 

Dalpd   Manii  3.  1U89 

Oouxla*  O.  Campt, 

Ai  ttn)i  Aistsian:  Admin:simU>r  Office  of 
f'fHlu  iJtfi  and  ToKic  Substan^  fs 

Therefore.  40  CYH  180  is  amended  as 
follows 

Authority   21  L'  S  C   346«  and  3-1 

PART  180— { AMENDED  ] 

1  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 
Authority-  21  U  S  C   M«a  and  371 

2.  Section  180  33  is  revised  to  read  as 

follows 


f  ^t0.33     Fl 

(a)  Each  petition  or  request  for  the 
establishment  of  a  new  tolerance  or  a 
tolerance  higher  than  already 
established  shall  be  accompanied  by  a 
fee  of  $46,225.  plus  $1,200  for  each  raw 
agncultural  commodity  more  than  nine 
on  which  the  establishment  of  a 
tolerance  is  requested,  except  as 
provided  in  paragraphs  (b).  (d).  and  (h] 
of  this  section 

Itij  F^ich  petition  or  request  for  the 
establishment  of  a  tolerance  at  a  lower 
numencal  level  or  levels  tjan  a 
'i iterance  already  estatilished  for  the 
same  pesfii:uie  chemical,  or  for  the 
estrttilishment  of  a  tolerance  on 
aililitional  raw  agncultural  commodities 
at  the  same  numencal  level  as  a 
tolerance  already  established  for  the 
same  pesticide  chemical,  shall  t>e 
accompanied  by  a  fee  of  $11,025  plus 
$""5  for  each  raw  agncultural 
commodity  on  which  a  tolerance  is 
retjuested 

(c)  F-ach  petition  or  request  for  an 
exemption  from  the  requirement  of  a 
tolerance  or  repeal  of  an  exemption 
shall  be  accompanied  by  a  fee  of  $8,875. 

(d)  Ejich  petition  or  request  for  a 
temporary  tolerance  or  a  temporary 
exemption  from  the  requirement  of  a 
tiilerant:e  shall  be  accompanied  by  a  fee 
of  $19.2.'i0  except  as  provided  m 
paragraph  (e)  of  this  section.  A  petition 
or  request  to  renew  or  extend  such 
temporary  tolerance  or  temporary 


exemption  shall  be  accompanied  by  a 
fee  of  $2,725. 

(e)  A  petition  or  request  for  a 
temporary  tolerance  for  a  pesticide 
chemical  which  has  a  tolerance  for  other 
uses  at  the  same  numencal  level  or  a 
higher  numencal  level  shall  be 
accompanied  by  a  fee  of  W.625  plus  $775 
for  each  raw  agncultural  commodity  on 
which  the  temporary  tolerance  is  sought. 

(f)  Each  petition  or  request  for  repeal 
of  a  tolerance  shall  be  accompanied  by 
a  fee  of  $6,025.  Such  fee  is  not  required 
when,  in  connection  with  the  change 
sought  under  this  paragraph,  a  petition 
or  request  is  filed  for  the  establishment 
of  new  tolerances  to  take  the  place  of 
those  sought  to  be  repealed  and  a  fee  is 
paid  as  required  by  paragraph  (a)  of  this 
section. 

(g)  If  a  petition  or  a  request  is  not 
accepted  for  processing  because  it  is 
technically  incomplete,  the  fee,  less 
$1,200  for  handling  and  initial  review, 
shall  be  returned.  If  a  petition  is 
withdrawn  by  the  petitioner  after  Initial 
processing,  but  before  significant 
Agency  scientific  review  has  begun,  the 
fee,  less  $1,200  for  handling  and  initial 
review,  shall  be  returned.  If  an 
unacceptable  or  withdrawn  petition  is 
resubmitted,  it  shall  be  accompanied  by 
the  fee  that  would  be  required  if  it  were 
being  submitted  for  the  first  time 

(h)  Each  petition  or  request  for  a  crop 
group  tolerance,  regardless  of  the 
number  of  raw  agncultural  commodities 
involved,  shall  be  accompanied  by  a  fee 
equal  to  the  fee  required  by  the 
analogous  category  for  a  single 
tolerance  that  is  not  a  crop  group 
tolerance,  i.e.,  paragraphs  (a)  through  (f) 
of  this  section,  without  a  charge  for  each 
commodity  where  that  would  otherwise 
apply 

(i)  Objections  under  section  406(d)(5) 
of  the  Act  shall  be  accompanied  by  a 
filing  fee  of  $2,425. 

(ll(l)  In  the  event  of  a  referral  of  a 
petition  or  proposal  under  this  section  to 
an  advisory  committee,  the  costs  shall 
be  borne  by  the  person  who  requests  the 
referral  of  the  data  to  the  advisory 
committee. 

(2)  Costs  of  the  advisory  committee 
shall  include  compensation  for  experts 
as  provided  in  S  180.11(c)  and  the 
expenses  of  the  secretanat,  including 
the  costs  of  duplicating  petitions  and 
other  related  material  referred  to  the 
committee. 

(3)  An  advance  deposit  shall  be  made 
in  the  amount  of  $24,030  to  cover  the 
costs  of  the  advisory  committee.  Further 
advance  deposits  of  $24,050  each  shall 
be  made  upon  request  of  the 
Administrator  when  necessary  to 
prevent  arrears  in  the  payment  of  such 


costs.  Any  deposits  in  excess  of  actual 
expenses  will  be  refunded  to  the 
depositor. 

(k)  The  person  who  files  a  petition  for 
judicial  review  of  an  order  under  section 
408(d)(5)  or  (e)  of  the  Act  shall  pay  the 
costs  of  preparing  the  record  on  which 
the  order  is  based  unless  the  person  has 
no  financial  interest  in  the  petition  for 
judicial  review. 

(1)  No  fee  under  this  section  will  be 
imposed  on  the  Inter-Regional  Research 
Project  Number  4  (IR-4  Program). 

(m)  The  Administrator  may  waive  or 
refund  part  or  aU  of  any  fee  imposed  by 
this  section  if  the  Administrator 
determines  in  his  or  her  sole  discretion 
that  such  a  waiver  or  refund  will 
promote  the  public  interest  or  that 
payment  of  the  fee  would  work  tui 
unreasonable  hardship  on  the  person  on 
whom  the  fee  is  imposed.  A  request  for 
waiver  or  refund  of  a  fee  shall  be 
submitted  in  writing  to  the 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs, 
Registration  Division  frS-767C), 
Washinglon.  DC  20460.  A  fee  of  $1,200 
shall  accompany  every  request  for  a 


waiver  or  refund,  except  that  the  fee 
under  this  sentence  shall  not  be  imposed 
on  any  person  who  has  no  financial 
interest  in  any  action  requested  by  such 
person  under  paragraphs  (a)  through  (k) 
of  this  section.  The  fee  for  requesting  a 
waiver  or  refund  shall  be  refunded  if  the 
request  is  granted. 

(n)  All  deposits  and  fees  required  by 
the  regulations  in  this  part  shall  be  paid 
by  money  order,  bank  draft  or  certified 
check  drawn  to  the  order  of  the 
Environmental  Protection  Agency.  All 
deposits  and  fees  shall  be  forwarded  to 
the  Environmental  Protection  Agency, 
Headquarters  Accounting  Operations 
Branch,  Office  of  Pesticide  Programs 
(Tolerance  Fees),  P.O.  Box  360277M. 
Pittsburgh,  PA  15251.  The  payments 
should  be  specifically  labeled 
'Tolerance  Petition  Fees"  and  should  be 
accompanied  only  by  a  copy  of  the  letter 
or  petition  requesting  the  tolerance.  Tht 
actual  letter  or  petition,  along  with 
supporting  data,  shall  be  forwarded 
witidn  30  days  of  payment  to  the 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs, 
Registration  Division.  Washington.  DC 


20460.  A  petition  will  not  be  accepted 
for  processing  until  the  required  fees 
hdve  been  submitted.  A  petition  for 
which  a  waiver  of  fees  has  been 
requested  will  not  be  accepted  for 
processing  until  the  fee  has  been  vsaived 
or,  if  the  waiver  has  been  denied,  the 
proper  fee  is  submitted  after  notice  of 
denial.  A  request  for  waiver  or  refund 
will  not  be  accepted  after  scientific 
review  has  begun  on  a  petition. 

(o)  This  fee  schedule  will  be  changed 
annuaUy  by  the  same  percentage  as  the 
percent  change  in  the  Federal  General 
Schedule  (GS)  pay  scale.  In  addition. 
processing  costs  and  fees  will 
periodically  be  reviewed  and  changes 
will  be  made  to  the  schedule  as 
necessary.  When  automatic  adjustments 
are  made  based  on  the  GS  pay  scale  the 
new  fee  schedule  will  be  published  in 
the  Federal  Register  as  a  Final  Rule  to 
become  effective  30  days  or  more  after 
publication,  as  specified  in  the  rule 
When  changes  are  made  based  on 
periodic  reviews,  the  changes  wili  be 
subject  to  pubhc  comment. 
[PR  Doc.  89-5868  Filed  »-14-89;  8:45  ami 
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DCPAimiEMT  OF  EDUCATION 

34  CFR  P«i  237 

CtwWm  McAultft*  F««ow»h«p  »»rognMn 

AOCNCY:  Department  of  FxlucalKin 
ACnOfC  Final  r«Kultttiona. 


SUMMAirr.  The  Secretary  amend*  the 
regulation*  for  the  Chnsla  McAuliffe 
Fellowihip  Program  Thi«  program  is 
authonied  by  Title  V.  Part  D.  Subpart  2 
of  the  Higher  Education  Act  of  1965.  as 
amended  by  the  Higher  Education 
Amendments  of  1986.  These  regulations 
(1|  Establish  a  minimum  fellowship 
amount.  (21  clarify  the  redistribution 
method  employed  by  the  Department  if 
States  do  not  comply  with  certain 
requirements  set  by  the  Department  or  if 
any  unused  funds  are  returned  by  the 
States,  (3)  clarify  the  Ifrms  and 
conditions  that  apply  to  recipinnls  of  the 
fellowship  awards,  and  (4)  provide  that 
awards  will  not  be  made  in  States  that 
fail  to  meet  applicable  filing  deadlines 

tf FlC riVl  OATt:  I'he  regulations  take 
effect  either  45  days  after  publication  in 
the  Fedarel  Rosister  or  later  if  the 
(Congress  takes  certain  ad|(iuninieii!»   If 
you  want  to  know  the  eff-M  tive  dale  of 
these  regulations,  call  or  write  the 
Department  of  F.diK  a'lon  i  ontai  t 
per»t)n 

row  pvtmmm  mrommA-nott  costtact: 

Kamon  Ruiz.  At  liiix  DivisJ'in  Duvcfor. 
Division  of  Discrr'ionary  (.rants   Office 
of  FJementary  and  S«'i.ondary 
F^iuiation.  r  S   Department  of 
Education,  *it)  MiirylaiuJ  Avimuc.  SW  . 
WashuiKton.  IK:  ZU20Z    le!. •phone  (2llij 
7)i^4<V59 


TlUrr  MrOHMATIOtC 

On  .\ovemtier  l").  IWH.  the  Sei  rrl.try 
publishei!  a  MiilH  e  uf  propoted 
nileniakinx  fiT  the  Christa  VIcAuiiffe 
Fellowship  F*rot{rrtni  in  the  Federal 
Register  (5J  hH  mrZ-AtSlV}^ 

The  Ohrlstrt  Mi  Auhffe  Fellowih.p 
FVogrdm  IS  authorized  by  Title  V    Part  D, 
Subpart  2  of  the  Higher  F.tiu(  ation  .^ct  of 
l<>ti.S   It  estaltlishes  a  national  fellowship 
prr)grrtri  for  outstanding  full  time  public 
and  private  sch>i<)l  teat  hers   Chnsla 
McAuliffe  fellows  may  use  awards  fur 
proiects  approved  by  the  S«'(  retary  to 
inipn)ve  their  knowledxe  or  skills  and 
the  education  of  their  students,  mcludinx 
(!)  sabtiaticali  for  study  or  researt.h 
directly  asstxnated  with  the  ob)ectives 
of  the  statute,  or  their  own  academic 
improvement.  (2)  consultation  with  or 
assistance  to  other  schcHil  systems.  (3) 
development  of  special  innovative 
programs,  or  j4j  model  teacher  programs 
and  staff  development 


The  vtatate  provides  that  a  ff<iiwihif 
ia  to  be  awardad  to  an  eligible  tamthar  la 
each  congreMional  district  in  eadi  ef 
the  50  States,  the  District  of  Colnaifaia. 
the  Commonwealth  of  Puerto  Rioo, 
Guam,  the  Virgin  Islands.  Ametioan 
Samoa  the  Northern  Manana  Irfaadi. 
and  the  Republic  of  Palau.  The  (M^bOitf 
of  the  individual  entities  within  the 
former  Trust  Temtory  is  goveraed  by 
the  1986  Compact  of  Free  Associatio*. 

The  maximum  amount  of  a  fellowihip 
may  not  exceed  the  national  avwapi 
salary  of  public  school  teachers  k\  tha 
most  recent  year  for  which  satis&ctorjr 
data  are  available,  as  determined  by  the 
Secretary  If  the  appropriation  for  a 
fiscal  year  is  not  sufficient  to  provide 
this  number  of  fellowships  at  tiie 
maximum  amount,  the  Secretary 
publishes  an  alternative  diatnbatioa 
that  will  permit  fellowship  awaida  at  the 
maximum  level  and  that  is 
geographically  equitable  Tha  Secretary 
sends  a  notice  of  determinations  lo  each 
statewide  panel  that  has  been 
established  to  select  recipients. 

PubUc  Comment 

In  the  NPRM  the  Secretary  invited 
comments  on  the  proposed  regulatioa*. 
The  Secretary  did  not  receive  nay 
comments  Fjicept  for  minor  tec;kBtcaI 
revisions,  the  S<'cretary  has  made  no 
changes  in  these  regulations  since 
publu  ation  of  the  .M'RM 

Executive  Order  12291 

These  regiilahnsis  have  been  reviewed 
In  Mxcrdance  with  Executive  Order 
122H1    They  are  not  chissifieii  as  aia^ 
be(  ause  the)  do  not  meet  the  crttaria  far 
na^r  rn||ut«tioas  established  in  the 
ortler 

PaperwQfi.  RMluotion  Art  of  1980 

These  regulations  have  been 
examined  under  the  Pap«'rwork 
Reductiun  .'\ct  of  1980  and  have  t)e«n 

found  to  contain  no  informatiiin 
liillci  tiiin  requirements 

Ust  of  Subjects  in  34  CFR  Part  2X7 

F^iiKaiion,  Elementary  and  seccatdary 

ediK  atinn,  S<  hnlarships  and  f e i I owahipa, 
I  fai.hers 

l.Auro  F   C«vaio«, 

.S/.(  rr-!,:-\  r^ EJu<  a'..L'n 

;t.jitHlc>jj  ;if  Kfdprdl  [)<)mp»ti(  Aiiistaaoa 
NtimtxT  M  IMO,  Chnttd  M^.^ullffe  KiBrwsh^f 
(*rt>xr«nij 

PART  237— (AMENDED) 

The  Secretary  amends  Part  237  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows. 


1.  The  authonty  citation  for  Part  237 
ooatinuei  to  read  as  follows: 

Authority:  20  U  S  C.  1113-in3e.  unless 
•Aerwise  noted. 

X.  Section  237.3  is  amended  by 
raeising  paragraph  (a)(8).  adding  a  new 
paragraph  (c),  and  revtsing  the  authority 
citation  to  read  as  follows: 

I  n74    How  ere  ewarde  dtetrtMited? 

(ar  •  • 

f8)  The  Trust  Temtory  of  the  Pacific 
Islands  (Republic  of  Palau). 

e  •  e  e  e 

(c)(1)  If  a  State  fails  to  meet  tlie 
ajiplicable  filing  deadlines  for 
UUcmniktf)  recommendations 
eetabhehed  under  this  program,  the 
Secretary  does  not  make  awards  in  that 
Slate 

it]  In  redistributing  any  returned  or 
mased  funds  frcr-  a  State,  the  Secretary 
takes  into  consideration,  but  is  not 
hmited  to,  the  following  factors: 

(i)  The  amount  of  funds  available  for 
redistribution. 

(ii)  The  number  of  States  that  request 
additional  funds. 

(ill)  The  number  of  States  that  are 
willing  to  match  fellowship  funds. 

(iv)  The  requirements  in  {  237  4(b) 
relating  to  minimum  awards, 

(Authority   20  U  S  C-  1113b(a|| 

3   S«'ction  237  4  is  revised  to  read  as 
ioUowe: 

f2S7/4    ia  wftat  amount*  ere  fettowehtpe 
■wefdedT 

[a]  .\faxiinjm  award  A  fellowship 
iramrded  under  this  part  may  not  exceed 
the  national  average  salary  of  public 
•chool  teachers  m  the  most  recent  year 
{or  which  satisfactory  data  are 
•▼■liable,  as  determined  by  the 
Secxetary    The  Secretary  urges 
etatewide  panels  to  award  fellowships 
tn  Itie  maximum  amount, 

(bj  Miiunium  award  Except  as 
provided  in  paragraph  (c)  of  this  section, 
a  leHowship  awarded  under  this  part 
may  not  be  less  than  half  the  national 
average  salary  of  public  school  teachers 
ia  Ase  nnet  recent  year  for  which 
■affartory  data  are  available,  as 
determiaed  by  the  Secretary 

(c)  Partial  award  If  after  awarding 
one  or  more  fellowships  that  meet  the 
requirements  of  paragraphs  (a)  and  (b) 
af  this  section,  a  State  has  insufficient 
fends  for  a  maximum  or  minimum 
aewrd.  the  State  may  make  one  partial 
aanrd  that  may  be  less  than  the 
I  award 


Federal  Regigter  /  Vol.  54.  No.  49  /  Wednesday.  March  15.  1989  /  Rules  and  Regulations        1096: 

5237.33    What  le  ttte  eervtce  requirement 
for  a  fellowship? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  fellow  must  return 
to  a  teaching  position  in  the  fellow's 
current  LEA,  private  school,  or  private 
school  system  for  at  least  two  years 
following  the  completion  of  the 
fellowship, 

(b)  In  the  case  of  extenuating 
circumstances  (for  example,  temporary 
disability),  a  fellow  has  a  five-year 

period  in  which  to  fulfill  the  two-year  ■* 

teaching  requirement  in  paragraph  (a)  of 
this  section. 

, Authonty:  20  U.S.C.  1113b(a)(2).  1113d)  , 

|FR  Doc  89-6030  Filed  3-14-89;  8:45  am] 
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UNfTtO  STATES  INF0«MAT10« 
AQENCY 

Culturally  Sl^lflc«nt  Objects  Imported 
tor  Exhibition:  DetermlnetJon 

N'otl(,«  la  hert'hy  givi-r.  cif  the  following 
df  termination   Pursuant  to  the  «ulh(jnty 
vested  in  me  by  the  set  of  October  19. 

um5  r^  siHi  m5.  zz  V  s  r.  24.'i9| 

F.K»<utive  Order  1204'  of  Man  h  27.  ISTS 
14.1  FR  133.W  March  29.  IM^'H).  and 
Delegation  Order  No  85-5  of  June  27, 
\m5  {M  FR  2"'i93.  [uly  2.  13H5).  I  hereby 
determine  that  the  obiectg  to  be 
Included  in  the  exhibit,   'On  the  Art  of 
Fixing  a  Shadow   150  Years  of 


Photography"  (»e«  list  ')  imported  from 
abroad  for  lh«  temporary  exhibition 
without  profit  within  the  United  States 
are  of  cultural  iignificance.  These 
ob|ects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  lenders  1 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed  exhibit 
obiects  at  the  National  Gallery  of  Art  in 
Washington,  DC.  beginning  on  or  about 
May  7,  1989.  to  on  or  about  luly  30.  1989, 


'  A  copy  iif  Ihn  hit  rnny  b«  ot'laini-d  tiy 
ron!«.  tin«  Mr   R   W •!!«(:•  Stuart  of  th«  Office  of  itw 
(,«ner«l  C^iun»«i  ot  I'SIA   The  tclrphnne  numtx-r  la 
a)2-4«S-'V~\).  irKl  lh«  •diimf  ii  R(K)m  TOO.  U.S. 
Infiirmation  Aj»«nry   301  «lh  Stre«l  SW  . 
Wuhington.  UC  »>54t 


at  The  Art  Institute  of  Chicago  in 
Chicago,  Illincis,  beginning  on  or  about 
September  16,  1989,  to  on  or  about 
November  26,  1989.  and  at  the  Los 
Angeles  County  Museum  of  Art  in  Los 
Angeles,  California,  beginning  on  or 
about  December  21.  1989.  to  on  or  about 
February  25.  1990.  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 
Richard  H.  Swan. 
Ac'.mg  General  Counsel 

Date   March  13.  ia89 
[FR  Doc  89-6237  Filed  3-14-89-.  1045  am) 
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